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Actuaries,  Joint  Board  for  Enrollment 

See  Joint  Board  for  Enrollment  of  Actuaries 

Administration  on  Agin; 

See  Aging  Administration 

Advisory  Council  on  Historic 
Pr^rvation 

See  Historic  Preservation,  Advisory  Council 

African  Development  Foundation 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govemmentwide  requirements,  3266 

NOTICES 

Meetings;  Sunshine  Act,  2180 

Agency  for  Healthcare  Research  and 
Quality 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  158 12 
iSubmissibn  for  OMB  review;  comment  request, 
39400 
Community-Based  Participatory  Research; 

conunent  request,  42262 
Evidence-based  practice  centers;  topics 

nominations,  6933 
Meetings; 
Health  Care  Policy  and  Research  Special 
Emphasis  Panel,  6936,  13769,  34931, 
36193 
Healthcare  Research  and  Quality  National 

Advisory  Council,  1 1485 
Health  Services  Research  Initial  Review  Group 

.  Committee,  19439 
Technical  Review  Committee,  13769,  16757, 
39010,  41429 
National  Children's  Study;  health  services  research 
agenda  development;  planning  ideas  request, 
42264 
Reports  and  guidance  documents;  availability,  etc.: 
Natiotial  Healthcare  Disparities  Report; 

measures  and  candidate  data  sets;  inclusion 
nominations  request,  38668 
Systems  to  Rate  the  Strength  of  Scientific 
Evidence,  36606 

Agency  for  International  Development 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 

drug-free  workplace  (grants): 
Govemmentwide  requirenKnts,  3266 
Federal  claims  collection,  17655 
Semi-annual  agenda,  33706 
Voluntary  foreign  aid  programs;  U.S.  private 

volimtary  organizations;  registration,  30631 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  coiqment  request,  4383, 
7666,  8931.  15771.  30864,  35787.  38062 


Submission  for  OMB  review;  comment  request. 

30865,31177,38926 
Meetings: 
International  Food  and  Agricultural 

Development  Advisory  Board.  17671 
Voluntary  Foreign  Aid  Advisory  Committee, 

7125,  19542 
Reports  and  guidance  documents;  availability,  etc.: 
Development  Assistance  Programs;  Title  II 

Guidelines,  38462 
Information  disseminated  by  Federal  agencies; 

quality,  objectivity,  utility,  and  integrity 

guidelines,  21620 

Agency  for  Toxic  Substances  and 
Disease  Registry 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Scientific  Counselors  Board,  5818 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Asthma  and  hazardous  substances  applied 

research  and  development,  39988 
Chronic  disease  outcomes;  potential  impact  of 

environmental  exposure,  42001 
Healthy  People  2010— 
Environmental  diisocyanate  exposure; 

exposure  assessment(s),  biomonitoring, 
and  respiratory  effect  evaluation  in  at 
risk  communities,  43125 
Joint  Toxicity  Assessment  of  Environmental 
Mixtures  for  Methods  Research  and  . 
Development  Program,  41236 
Multiple  sclerosis  and  amyotrophic  lateral 
sclerosis  in  communities  living  around 
hazardous  waste  sites,  39991 
Tremolite  asbestos  in  vermiculite  ore;  exposure, 
39725 
Hazardous  substances  releases  and  facilities: 
Public  health  assessments  and  effects;  list,  8266, 
31308 
Meetings: 
Hanford  Health  Projects  Inter-tribal  Council  et 

al..  20516 
Public  Health  Service  Activities  and  Research 
at  DOE  Sites  Citizens  Advisory 
Committee.  1359,  10218,  20516,  20790. 
34931 
Scientific  Counselors  Board.  5819 
Scientific  Counselors  Board  et  al.,  18909 
Reports  and  guidance  documents;  availability,  etc.: 
Guidance  manual  and  interaction  profiles,  38280 
Public  Health  Assessment  Guidance  Manual; 
revision;  comment  request,  1 5574 
Superfimd  program: 
Substance-Specific  Applied  Research  Program; 
status  update,  4836 

Aging  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9279, 
11119 
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Submission  for  OMB  review;  comment  request, 
13183,34715,41239 
Grants  and  cooperative  agreements:  availability. 
etc.: 
Alzheimer  Disease  Demonstration  Grants  to 

States  Program,  9454 
National  Family  Caregiver  Support  Program, 

12569  \ 

National  Legal  Assistance  and  Elder  Rights 

Projects.  34455 
Native  Americans  Part  A-Indian  Program, 

35822 
Native  Americans  Part  B-Native  Hawaiian 

Program,  42265 
Pension  Information  and  Counseling  Program. 

38501 
■  Performance  Outcome  Measures  Project.  40303 
Senior  Medicare  Patrol  Projects.  1 2569 
Statewide  Legal  Hotlines  Program.  34455 
Organization,  functions,  and  authority  delegations; 
amendments,  36883 

Agricultural  Marketing  Service 

RULES 

Almonds  grown  in — 

California.  41816 
Avocados  grown  in — 

Florida,  31715 
Beef  promotion  and  research.  1 141 1 
California  Prune/Plum  (Tree  Removal)  Diversion  . 

Program,  11384 
Cherries  (tart)  grown  in — 

Michiganetal.  20613,  21161 
Cotton  classing,  testing,  and  standards: 

Classification  services  to  growers;  2002  user 
fees.*36501 
Cotton  research  and  promotion  order: 

CoKon  Board  Rules  and  Regulations; 
amendments,  36793 

Sign-up  procedures.  21 167 
Cranberries  grown  in — 

Massachusetts  et  al.,  6843,  14844 
Dates  (domestic)  produced  or  packed  in — 

California,  1275 
Grapes  grown  in — 

California,  11399,20607 
Hass  avocado  promotion,  research,  and 
information  order.  7261 

Correction,  13563 
Hazelnuts  grown  in — 

Oregon  and  Washington,  5442,  11215,  11406 
Kiwifruit  grown  in — 

Califomia,  1413,  11396 
Lamb  pronK>tion,  research  and  information  order, 

17848,  39249 
Limes  grown  in — 

Rorida,  6837 
Limes,  iAnported,  6837 
Melons  grown  in — 

Texas,  11403 
Milk  marketing  orders: 

Upper  Midwest,  19507 
Nectarines  and  peaches  grown  in — 

California,  11393,  16286 
Conection,  37319 


1 


i 


Agricuttural 


Nectarines  grown  i 

California,  42707 
Olives  grown  in — 

California.  5438.  20616 
Onions  (Vidalia)  grown : 

Georgia.  41811  i 

Onions  grown  in —  I 

Texas,  11401  I 

Oranges,  grapefniit,  tangerines,  and  tangelos 
grown  in — 

Florida.  8(M.  11211.40837  > 
Pears  (winter)  grown  in— 

Oregon  and  Washington,  S43S 
Potatoes  (Irish)  grown  in — 

Cotorado.  S440, 40844 

Idaho  and  Oregon.  36788 
PTKtice  and  procedure: 

Marketing  agreements  and  orders,  petitions,  etc.; 
proceedings,  10827 
Pranes  (dried)  produced  in — 

California,  31717 
Raisins  produced  from  grapes  grown  in — 

California.  11555.  13560.  15707,  34383,  36789, 
42471 
Spearmint  oil  produced  in  Far  West,  20618 
Tobacco  inspection: 

Mandatory  grading;  producer  referenda.  989S. 
36079 
Tomatoes  grown  in — 

Florida.  11213 
Voluntary  Federal  seed  testing  and  certification 
services  and  preliminary  test  reports;  fees, 
11383 
Walnuts  ^wn  in — 

CaUfomia.  9185  ' 

Watermelon  research  and  promotion  plan; 
correction.  17907 

PR(H^)SED  RULES 

Apples;  grade  standards.  13722 
Avocados  grown  in — 

Florida.  9222.  11614 
Cherries  (tart)  grown  in — 

Michigan  et  al.,  3540,  1 1616,  1 1622,  318%, 
39637 
Cotton  classing,  testing,  and  standards: 

Classificabon  services  to  growers:  2002  user 
fees,  19357 
Cotton  research  and  promotion  order 

Cotton  Board  Rules  and  Regulations; 
amendments,  1 1947,  15495 
Cranberries  grown  in — 

Massachusetts  et  al.,  21854 
Dates  (domestic)  produced  or  packed  in — 

California,  40876 
Grapes  grown  in — 

California.  1315 
Hass  avocado  promotion,  research,  and 
information  order,  7290  i 

Correction,  13577  I 

Referendum  procedures,  17018 
Hooey  research,  promotion,  and  consumer 

information  order.  849     j 
Kiwifriiit  grown  in — 

California.  18517 
Limes  grown  in — 

Florida.  40676 
Limes,  imported.  40876 
Melons  grown  in — 

Texas.  1319 
Milk  marketing  orders: 

Mideast.  39871 

Pacific  Northwest  et  al., 
Comctioif.  12488 

Upper  Midwest,  7040 
OnioRS  grown  i 

Texas.  1317 


,9622 


Oranges,  grapefniit,  tangerines,  and  tangelos 
grown  in — 

Florida,  1 1450 
Correction,  15339 
Papayas  grown  in —  ^- 

Hawaii,  5526,  13104 
Pears  (winter)  grown  in — 

Oregon  and  Washington.  15747.  39634 
Pistachios  grown  in — 

California.  43045 
Potatoes  (Irish)  grown  in — 

Colorado,  9418 
Prunes  (dried)  produced  in — 

California,  1 1625 
Regulatory  Flexibility  Act: 

Periodic  review  of  regulations;  plan,  525 
Spearmint  oil  produced  in  Far  West,  10848 
Specialty  crops;  import  regulations: 

Raisins,  Other-Seedless  Sulfiired,  40879 
Tobacco  inspection: 

Mandatory  grading;  producer  referenda.  4926 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2624. 
11280,  11457,41951,41952 
Apple  juice  from  concentrate;  grade  standards, 

12958 
Beef  promotion  and  research: 
Cattlemen's  Beef  Promotion  and  Research 

Board;  certification  and  nomination,  1 1281 
Canned  apples;  grade  standards,  18162 
Committees;  establishment,  renewal,  termination, 
etc.: 
National  Organic  Standards  Board,  41214 
Cotton  research  and  promotion  order 
Cotton  Board  rales  and  regulations; 
amendments,  1714 
Grapefruit  juice;  grade  standards,  3%71 
Lamb  promotion,  research,  and  information  order, 

21620 
Meetings: 
Buriey  Tobacco  Advisory  Committee,  30865 
Flue-Cured  Tobacco  Advisory  Committee. 

31759 
Fruit  and  Vegetable  Industry  Advisory 

Committee.  13597 
National  Organic  Standards  Board.  19375 
Tobacco  Inspection  Services  National  Advisory 

Committee,  15771 
Universal  Cotton  Standards  Advisory 
Committee,  36560 
Mushrooms,  canned;  grade  standards;  withdrawn, 

13597 
Reports  and  guidance  documents;  availability,  etc.: 
Milk  for  manufacturing  purposes  and  its 
production  and  processing;  requirements 
adoption  by  State  regulatory  agencies, 
40908 
Tomatoes  grown  in — 
Florida,  42530 

Agricultural  Research  Service 

PROPOSED  RULES 

National  Arboretum;  fee  schedule.  17301 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  15168. 

17356.  40264 
Submission  for  OMB  review;  coiiunent  request. 
13747 
Committees;  establishment,  renewal,  termination, 
etc.: 
Biotechnology  and  21st  Century  Agriculture 
Advisory  Committee,  4233 
Environmental  statements;  notice  of  intent: 
Cotton  crop;  new  partially  validated  simulation 
model,  21208 


Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
BTG  International,  Inc.,  38246 
Encore  Technologies  LLC,  32005 
FFS,  Inc.,  38926 

Florida  Food  Products,  Inc.,  9952 
Heritage  Fare,  Ltd.,  32005 
Molecular  Suging,  Inc.,  32(X)6 
Princeton  Multiipedia  Technologies  Corp., 

38246 
Shrieve  Chemical  Co.,  39335 
Washington  State  University  Research 

Foundation,  9952 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Agricultural  Research  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Commodity  Credit  Corporation 

See  Economic  Research  Service 

See  Farm  Service  Agency 

See  Federal  Crop  Insurance  Corporation 

See  Food  and  Nutrition  Service 

See  Food  Safety  and  Inspectjon  Service 

See  Foreign  Agricultural  Service 

See  Forest  Service 

See  Grain  Inspection,  Packers  and  Stockyards 

Administration 
See  National  Agricultural  Library 
See  National  Agricultural  Statistics  Service 
See  Natural  Resources  Conservation  Service 
See  Risk  Management  Agency   . 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Telephone  Bank 
See  Rural  Utilities  Service 

RULES 

Import  quotas  and  fees: 

Dairy  tariff-rate  quota  licensing,  20881 
Rural  empowerment  zones  and  enterprise 
.  communities,  1 3553 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govemmentwide  requirements,  3266 
Equal  Access  to  Justice  Act;  implementation. 

12898 
Highly  erodible  land  and  wetland  conservation: 
Categorical  minimal  effect  exemptions,  l%99 
Semi-annual  agenda,  32826 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  18855, 

37372 
Submission  for  OMB  review;  comment  request, 
4383,  11652,  30349,  38462,  43270 
Committees;  establishment,  renewal,  termination. 
«c.: 
National  Agricultural  Research,  Extension, 

Education,  and  Economics  Advisory  Board, 
1188.11657 
Meetings: 
National  Agricultural  Research.  Extension. 

Education,  and  Economics  Advisory  Boani, 
11658 
Privacy  Act: 

Systems  of  records,  15523 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines.  41951 
Tariff-rate  quotas: 
Raw  cane  sugar  and  imported  sugars,  syrups, 
and  molasses,  18162 
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Air  Force  Department 

RULES 

Administration: 
Installation  entry  policy,  civil  disturi>ance 

intervention,  and  disaster  assistance,  13718 
Privacy  Act;  implementation,  17619 
Wake  Island  Code;  revision,  16997 

PROPOSED  RULES  ' 

Appointment  to  United  States  Air  Force  Academy; 

withdrawn,  11961 
Privacy  Act;  implementation,  1423,  38450 

NOTICES 

Active  military  service  and  discharge 
determinations: 
Uniformed  Aviation  Industry  Contract  Technical 
Specialists  at  Ladd  Field,  AK,  to  test  Army 
Air  Force  airplanes  (2/1/42-2/22/44),  40280 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  8527 
Environmental  statements;  availability,  etc.: 
Blaine  County,  MT;  air-to-ground  training 

range,  38264     " 
Hardwood  Air-to-Surface  Gunnery  Range,  WI; 

land  area  expansion,  7673 
Langley  Air  Force  Base,  VA;  Initial  F-22 
Operational  Wing  of  F-22  Raptors,  3883 
Global  Positioning  Systems: 
Navstar  GPS  Space  Segment/Navigation  User 
Interface;  control  document  changes  for  L5 
Civil  Signal;  comment  request,  19167 
Meetings: 
Air  Force  Academy  Academic  and  Institutional 
Programs  Federal  Advisory  Committee, 
39962 
Air  University  Board  of  Visitors,  9443 
Community  College  Board  of  Visitors,  8527 
Scientific  Advisory  Board,  1 1293,  1 1294, 
11679.  12978,  17061,  22061,  22062, 
22412,  31790.  34683,  35102,  40280,-41702 
U.S.  Nuclear  Command  and  Control  System 
End-to-End  Review  Federal  Advisory 
Committee,  11679 
Privacy  Act: 
Systems  of  records,  1444,  1445,  2642,  3883, 
3884,  6506,  8789.  1 1467,  18595,  20095, 
38068,  38487,  43294 

Air  Transportation  Stabilization 
Board 

RULES 

Air  Transportation  Safety  and  System  Stabilization 
Act: 
Aviation  disaster  relief-Air  Carrier  Guarantee 
Loan  Program;  administrative  regulations, 
17258 

Alcfriiol,  Tobacco  and  Firearms 
Bureau 

RULES 

Alcohol;  viticultural  area  designations: 
Rockpile,  Sonoma  County,  CA,  9192 
Alcoholic  beverages: 
Denatured  alcohol  and  rum;  distribution  and 
use,  17937 
Correction,  20868 
Distilled  spirits,  wines,  and  beer;  impoitation — 

Recodification  of  regulations,  307% 
Wine;  labeling  and  advertising — 
American  wines;  Albarino,  Alvarinho,  Black 
Corinth,  and  Fiano;  new  prime  grape 
variety  names,  11917 
Alcohol,  tobacco,  and  other  excise  taxes: 
Firearms  disabilities  for  nonimmigrant  aliens 
and.  imimrt  permit  requirements  for 


nonimmigrant  aliens  bringing  firearms  and 
ammunition  into  U.S.,  5422 
Tobacco  products  and  cigarette  papers  and 
tubes — 
Removal  fix>m  manufacturer's  premises  for 
experimental  purposes;  application 
requirement  eliminated,  19332 
Organization,  functions,  and  authority  delegations: 
Appropriate  ATF  officers,  8878,  1 1230,  18086, 
30799 

PROPOSED  RULES 

Alcohol;  viticultural  area  designations:  ° 

Yadkin  Valley,  NC,  5756 
Alcoholic  beverages: 
Malt  beverages;  labeling  and  advertising,  434% 
Wine;  labeling  and  advertising — 
American  wines;  Petite  Sirah  and  Zinfandel; 
new  prime  grape  variety  names,  17312, 
38915 
American  wines;  Tannat;  addition  to  list  of 
prime  grape  variety  names,  3135 
Alcohol,  tobacco,  and  other  excise  taxes: 
Firearms  disabilities  for  nonimmigrant  aliens 
and  import  permit  requirements  for 
nonimmigrant  aliens  bringing  firearms  and 
ammunition  into  U.S.,  5428  ; 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3260, 
3261,  3262,  6784.  6785,  12642,  12643, 
19472,  19473,  19474,  36957,  36958, 
41752,41753 
Commerce  in  explosives: 

Explosive  materials  list.  20864 
Organization,  fiinctions,  and  authority  delegations: 
Subordinate  ATF  officers,  7447,  7448 
Subordinate  ATF  officials,  9043,  1 1371,  18300, 
30994 

Amtrak  Reform  Council 

NOTICES 

Meetings,  3477 

Animal  and  Plant  Health  Inspection 
Service 

RULES 

Cervids;  chronic  wasting  disease  control;  - 

indemnity  payments,  5925 
Exportation  and  importation  of  animals  and  animal 
products: 
Aftican  swine  fever;  disease  status  change — 

Portugal,  20883 
Bovine  spongiform  encephalopathy;  disease 
status  change-^ 
Austria,  12833 
Czech  Republic,  15334 
Finland,  12831  - 

Greece,  9188 
Japan,  8181 
Slovakia,  4877,  34590 
Slovenia,  4877,  34590 
Foot-and-mouth  disease;  disease  status  change — 
Japan,  649 

Netherlands  and  Northern  Ireland,  1072 
Horses  from  contagious  equine  meritis  (CEM)- 
affected  regions — 
Rhode  Island;  stallions  and  nvares;  receipt 
authorization,  649 
Hwses.  ruminants,  swine,  and  dogs;  inspection 

and  treatment  for  screwworm.  1 1561 
Livestock  exported  from  U.S.;  origin  health 

certificates;  inspection  requirements,  1 1557 
Pet  birds,'performing  or  theatrical  birds,  and 
poultry  and  poultry  products;  limited  ports 
of  entry,  6369 
Effective  date,  20624 


Rinderpest  and  foot-and-mouth  disease;  disease 
status  change — 
Estonia,  37663 
Used  farm  equipment  imported  from  regions 
affected  with  foot-and-mouth  disease, 
31935 
Export  certification: 
Canadian  solid  wood  packing  materials  expoind 
from  United  States  to  China:  heat 
treatment.  2317 
Golden  nematode-infested  farm  equipment. 

construction  equipment,  and  containers;  steam 
treatment.  8461 
Effective  date.  18463 
Hawaiian  and  territorial  quarantine  notices: 
Rambutan,  longan.  and  litchi  from  Hawaii, 
41155 
Interstate  transportation  of  animals  and  animal 
products  (quarantine): 
Texas  (splenetic)  fever  in  cattle — 

State  and  area  classifications,  1 8466 
Tuberculosis  in  cattle  and  bison — 
State  and  area  classifications.  38841 
Livestock  and  poilltry  disease  control: 
Bovine  tuberculosis:  indemnity  payment  for 

destroyed  animals,  7583 
Infectious  salmon  anemia;  indemnification, 
17605 
Overtime  services  relating  to  imports  and  exports: 
Commuted  traveltime  allowances.  1070.  1 1565 
Plant-related  quarantine,  domestic: 
Asian  longhorned  beetle,  9185 
Black  stem  rast,  81/7 

California  and  Oregon;  phytophthora  ramoram; 
public  hearings,  6827 
Conection,  13560 
Citrus  canker.  3583,  9389,  13083,  18463, 

30769,41810   - 
Fire  ant,  imported,  1067.  31935 
Gypsy  mdth.  18464.  41809 
Kamal  bunt.  3427,  5041,  21159.  21561 
Mediterranean  frait  fly;"  correction.  41754 
Oriental  frait  fly,  34589 
Pine  shoot  beetle,  41307 
Pink  boll  worm,  34817 
West  Indian  frait  fly,  7941 
Plant-related  quarantine,  foreign: 
Fraits  and  vegetables;  technical  amendment, 

8180 
Unshu  oranges  from  Japan,  4873 
Poultry  improvement: 

National  Poultry  Plan  and  auxiliary  provisions — 
Plan  participants  and  participating  flocks;  new 
or  modified  sampling  and  testing 
procedures,  8466 
Virases,  serams,  toxins,  etc.: 
Autogenous  biologies;  test  summaries,  etc., 
15711 

PROPOSED  RULES 

Animal  welfare:  ^y^. 

Marine  mammals;  humane  handling,  care, 
treatment,  and  u-ansportation,  37731 
Exportation  and  importation  of  animals  and  animal 
products: 
Cooked  meat  and  meat  products  imported  from 
regions  where  rinderpest  or  foot-and-mouth 
disease  exists,  35936 
Foot-and-mouth  disease;  disease  status  change — 

Greece,  13105 
Pet  bird  identification;  microchip  implants,  1418 
Rinderpest  and  foot-and-mouth  disease;  disease 
-status  change — 
Estonia.  4927 
Swine  fever;  disease  status  change — 
Baja  California.  Baja  California  Sur. 

Chihuahua,  and  Sinaloa.  Mexico.  31987 
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Fniits  and  vegetables,  tmpofted;  irradiatioii 

phytosanitary  treatment,  1 1610 
Hawaiian  and  teiritorial  quarantine  notices: 
Fniits  and  vegetables  from  Hawaii.  35932 
Gardenia  blooms  fiom  Hawaii:  interstate 
movement,  34626 
Interstate  transportation  of  aninnls  and  animal 
products  (quarantine): 
Brucellosis  in  cattle  and  bison — 
Rodeo  bulls:  testing  requirement  eliminated. 
20460 
LivestQcV^and  poultry  disease  control: 
Foot-and-mouth  disease:  indemnirication,  21934, 
43566 
Overtime  services  relating  to  imports  and  exports: 

Fee  increases,  19524 
Plant  pest  regulations  update:  risk-based  criteria. 

697 
Plant  pests:  ' 

Redelivery  of  cargo  for  inspection.  41868 
Plant  quarantine  safeguard  regulations: 
Untreated  oranges,  tangerines,  and  grapefruit 
from  Mexico  transiting  U.S.  to  foreign 
countries.  13103 
Plant-related  quarantine,  domestic: 

Fire  ant,  imported,  21 183 
Plant-related  quarantine,  foreign: 

Gypsy  moth  host  material  from  Canada,  40874 
Viruses,  serums,  toxins,  etc.: 
Biological  products;  residual  free  formaldehyde 
content  determination;  standard 
requirement,  16327 
Equine  influenza  vaccine,  killed  virus.  34630 
Virus-Serum-Toxin  Act;  records  and  reports; 
requirements,  1910 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1433. 
2625.  8778,  9243.  9244.  9245.  9648.  9952. 
15772.  31759.  34672.  34895,  40264. 
40265,  41952 
Environmental  statements;  availability,  etc.: 
Cycad  scale  control,  22037 
Fruit  Fly  Cooperative  Control  Program,  9245 
Melaleuca  quinquenervia;  biological  control 
agents  use  to  reduce  severity  of  melaleuca 
infestations.  34896 
Nonregulated  status  determinations — 
Aventis  CropScience;  canola  genetically 
engineered  for  glufosinate  herbicide 
tolerance,  9431 
Aventis  CrppScience;  genetically  engineered 
canola  for  male  sterility,  fertility 
restoration,  and  glufosinate  herbicide 
tolerance,  8509 
Monsanto  Co.;  canola  genetically  engineered 
for  glyphosate  herbicide  tolerance,  9247 
Monsanto  Co.;  genetically  engineered  com. 

1 1458 
Monsanto  Co.;  genetically  engineered  cotton, 

11973 
Vector  Tobacco  (USA)  Ltd.;  tobacco 
genetically  engineered  for  reduced 
nicotine.  6480 
Pink  boUworm,  genetically  engineered;  confined 

field  test.  1434 
Pink  hibiscus  mealybug  control.  22038 
Veterinary  services — 

Bison  fetuses;  disappearance  rate.  9433 
Yellow  starthistle;  noiundigenous  rust  fungus 
release  into  enviroiunent  as  biological 
control  agent  to  reduce  severity  of 
infestations,  37755 
Environmental  statements;  notice  of  intent: 

Genetically  engineered  pink  bollworm,  5086 
Exportatioa  and  importation  of  animals  and  animal 
products: 
Classical  swine  fever,  European  Union  risk 
analysis;  comment  request,  22388 


Meetings: 
Cattle  importation  into  United  States;       ^ 

procedures,  1435 
National  Poultry  Improvement  Plan  General 

Conference  Committee.  22038 
National  Wildlife  Services  Advisory  Committee, 

35092 
Veterinary  biological  products,  9248 
Reports  and  guidance  documents;  availability,  etc.: 
Clementines  from  Spain;  risk  management 

analysis.  18578.  36560 
Noxious  Weeds  Program  action  plan.  3874 
Plant  pest  risk  mitigation;  systems  approaches 

study.  38465 

Antitrust  Division 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  39743 
Antitrust  Procedures  and  Penalty  Act  (Tunney 
Act): 
United  States  v.  Microsoft  Corp. — 
Proposed  fmal  judgment  entry;  U.S.  support 
memorandum;  revised,  stipulation,  and 
second  revised  proposed  final  judgments; 
U.S.  response  and  memorandum.  12090 
Revised  proposed  final  judgment;  individuals 
and  entities  submitting  public  comments; 
Ust.  12208 
Revised  proposed  final  judgment;  public 
comments,  23654.  30416.  31373 
Competitive  impact  statements  and  proposed 
consent  judgtnents: 
3D  Systems  Corp.  et  al.,  11 123 
AT&T  Corp.  et  al..  9323 
Computer  Associates  International.  ItK..  et  al., 

41472 
Federation  of  Physicians  and  Dentists,  Iik., 

6745 
General  Electric  Co.  et  al..  41481 
Microsoft  Corp.,  9984 
Premdor  Inc.  et  al..  7198 
Sprint  Corp.  and  Joint  Venture  Co.,  8559 
Waste  Management.  Inc..  et  al..  348 
National  cooperative  research  notifications: 
3M  Co.  et  al..  43342 
AAF  Association.  Inc.,  5617.  19587 
Advanced  Lead-Acid  Battery  Consortium,  3236, 

19252 
Advanced  Technology  Institute:  National 
Shipbuilding  Research  Program,  348 
Aerospace  Vehicle  Systems  Institute 

Cooperative,  19252 
Animas  Corp.  et  al.,  2909 
Auto  Body  Consortium,  Inc..  16124 
Center  For  Waste  Reduction  Technologies, 

13662 
Clean  Metal  Nucleated  Casting  of  Superalloys, 

5617 
COVA  Technologies,  Inc.,  12574 
Die  Products  Consortium,  10759 
Digital  Subscriber  Line  Forum,  7200,  10759. 

14729 
DVD  Copy  Control  Association,  349,  13662. 

37440 
Ethernet  in  the  First  Mile  Alliance.  10760. 

41482 
Financial  Services  Technology  Consortiimi,  Inc. 

2909.  8560.  21271 
GE  Corporate  Research  &  Development  et  al.. 

14730 
L\P  Research.  Inc..  349 
IDX  Systems  Corp..  3236 
IMS  Global  Learning  Consortium,  Inc.,  IffJCO, 
21271 


Interchangeable  Virtual  Instruments  Foundation, 

Inc..  41482 
Inter  Company  Collaboration  for  AIDS  Drug 

Development,  7201 
J  Consortium.  Inc.,  10760.  19253.  43343 
Laser  Diode  Pevelopment  Agreement,  19588 
Management  Service  Providers  Association, 

Inc..  5292.  14730.  41483 
National  Center  for  Manufacturing  Sciences. 

Inc..  3236,  8560 
National  Electronics  Manufacturing  Initiative. 

Inc..  7201 
National  Storage  Industry  Consortium,  10761. 

42281 
New  Productivity  Initiative.  Inc.,  10933 
Nuvera  Fuel  Cells.  Inc..  10761 
Oceanic  Institute.  13663 
Open  Core  Protocol  International  Partnership 

Association.  Inc..  41483 
Open  SystemC  Initiative,  350 
Optical  Internetworking  Forum.  7201.  37441 
Origen  Therapeutics.  IncTEmbrex.  Inc..  350 
PCAD  Venture  Team,  39744 
Personalization  Consortium.  Inc.,  3237 
Petroleum  Environmental  Research  Forum, 

*19588.  37441,  41483 
Petrotechnical  Open  Software  Corp..  19253, 

41484 
PKI  Forum,  Inc.,  2910,  8560.  19588.  43343 
Portland  Cement  Association.  10761.  16124 
PXI  Systems  Alliance.  Inc..  14731.  41484 
Salutation  Consortium,  Inc..  10761 
Semiconductor  Equipment  and  Materials 

International.  10762 
Southwest  Research  Institute,  2910 
Spray  Drift  Task  Force,  10762.  14731 
Telemanagement  Forum.  10762 
VSI  Alliance.  10763,  37441 
Water  Heater  Industry  Joint  Research  and 

Development  Consoitium,  16125 
Wireless  Application  Protocol  Forum,  Ltd.. 

10763,  16125.43343 

Ardiitecturai  and  Transportation 
Barriers  Compliance  Board 

PROPOSED  RULES 

Americans  with  Disabilities  Act;  implementation: 
Accessibility  guidelines — 
Buildings  and  facilities,  and  public  rights-of- 
way;  guidelines  availability,  41206 
Buildings  and  facilities;  construction  and 
alterations.  15509 
Architectural  Barriers  Act;  implementation: 
Accessibility  guidelines — 
Buildings  and  facilities,  and  public  rights-of- 
way;  guidelines  availability.  41206 
Buildings  and  facilities;  construction  and 
alterations.  15509 
Semi-annual  agenda.  33710 

NOTICES 

Meetings: 
Access  Boanl.  55.  8518.  21217,  42538  t 
Public  Rights-of-Way  Access  Advisory 
Committee.  4943.  1 1462.  38250 

Arctic  Research  Commission 

NOTICES 

Meetings;  Sunshine  Act,  16717 

Army  Department 

See  Engineers  Corps 

RULES 

National  Environmental  Policy  Act: 
Army  actions  environmental  analysis,  15290 
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Privacy  Act;  implementation.  17618 
PROPOSED  RULES 

Privacy  Act;  implementatidn,  1421 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6014. 

10136.  11104.  11105 
Environmental  statements;  availability,  etc.: 
Army  Transformation.  10690 
Assembled  chemical  weapons  destruction 

technologies;  pilot  test  facilities  design. 

construction,  and  operation  at  one  or  more 

sites.  37783 
Base  realignment  and  closure — 

Oakland  Army  Base,  CA,  31 1,  40921 
Blue  Grass  Army  Depot,  KY;  chemical 

munitions  disposal.  37784 
Capehart  and  Wheny  Era  Housing  (1949-1%2); 

programmatic  treatment,  2644 
Fort  Indiantown  Gap,  PA;  National  Guard 

Training  Center;  enhanced  training  and 

operations,  38649 
Fort  Knox  Northern  Training  Complex.  KY; 

multi-purpose  digital  training  range  and 

extended  maneuver  areas,  drop  zones,  and 

landing  zones,  34684 
Fort  Sam  Houston  and  Camp  Bullis.  TX;  master 

plan,  30368 
Makua  Military  Reservation,  Oahu,  HI;  military 

training  activities,  12978 
Nonstockpile  chemical  warfare  materiel; 

transportable  treatment  systems,  43091 
Pueblo  Chemical  Depot.  CO;  chemical 

munitions  disposal,  18870 
Environmental  statements;  notice  of  intent: 
Alaska;  172nd  Infantry  Brigade  (Separate); 

force  transformation  to  Interim  Brigade 

Combat  Team.  9716 
Hawaii;  2nd  Brigade.  25th  Infantry  Division 

(Light);  force  transformation  to  Interim 

Brigade  Combat  Team,  9717 
Kisatchie  National  Forest,  LA,  10691 
West  Point.  NY;  United  States  Military 

Academy.  Cadet  Zone;  construction  of 

Cadet  Library-Learning  Center  and  other 

activities;  20747 
Meetings: 
Armament  Retooling  and  Manufacturing 

Support  Executive  Advisory  Committee. 

3167.  8010.  9507 
Armed  Forces  Epidemiological  Board.  1452. 

13127,  16093.  36576 
Army  Education  Advisory  Comitiittee,  8010 
Reserve  Officers'  Training  Corps  Program 

Subcommittee,  36577 
Science  Board.  11998.  13127.  19168,  20868. 

32020,35800.38070 
Scientific  Advisory  Board,  10137 
U.S.  Military  Academy,  Board  of  Visitors, 

3167.  18179 
Western  Hemisphere  Institute  for  Security 

Cooperation  Board  of  Visitors.  34913 
Military  traffic  management: 
Defense  Transportation  Tracking  System; 

Satellite  Motor  Surveillance  Service; 

charges.  17415 
IX>D  Personal  Property  Program.  17679 
Personal  Pn^)eity  Program;  participation; 

qualifying  procedures  13680.  12540 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Angiogenesis  inhibitors  specific  for  methiooine 

uninopeptidase  2  as  antiparasitic  drags, 

17416 
Asporogemc  B.  ANTHRACIS  expression 

system,  22412.  34SI9 


Assay  for  proteolytic  activity  of  serotype  A 

neurotoxin  from  Clostridium  botulinum, 

34913 
Blood  and  fluid  loss  from  open  wounds, 

compositions  and  methods  for  reducing, 

11106 
Breast  and  prostate  cancer;  method  of 

diagnosing  stage  or  aggressiveness  based 

on  levels  of  fatty  acids  binding  proteins, 

17417 
Burkholderia  toxins.  22413 
Catheter  securing  device  and  bite  block.  22413 
Chemical  and  biological  sampling  device  and 

kit  and  method  of  use,  4410 
Chemical  information  systems,  43587 
Chimeric  filovirus  glycoprotein,  17417 
Clostridium  botulinum  neurotoxin  serotypes  A, 

B.  E.  and  F.  method  for  detecting  in 

sample,  11106,  11107 
Compositions  and  methods  for  enhancing 

bioassay  performance  through 

nanomanipulation;  Yin.  R.;  et  al..  19428 
Compositions  having  neuroprotective  and 

analgesic  activity,  34913 
Critical  care  platform  for  liners.  12544 
Dengue  virus;  detection  method  and  kit.  3168 
Detection  of  antibodies  to  squalene  in  serum. 

38070 
Diagnosis  of  exposure  to  toxic  agents  by 

measuring  distinct  patterns  in  levels  of 

specific  genes.  11107 
Digital  radiographic  sensor  view  capture.  1 1 107 
DNA  vaccines  against  tick-bome  flavivirases, 

3168 
Electronic/automated  information  systems  and 

methods  which  support  practice  of 

medicine.  34914 
Electronic  Drink-O-Meter,  6014 
Encapsulated  high-concentration  lipid  A 

composition  as  immunogenic  agents  to 

produce  human  antibodies  to  prevent  or 

treat  gram  negative  bacterial  infections. 

8010 
Endotracheal  tube  securing  device.  17417 
Fiber  optic  periodontal  endoscope.  801 1.  9507 
Hantavirus  vaccine.  801 1 
High-throughput  assays  for  proteolytic  activities 

of  clostridial  neurotoxins,  11106.  17418 
Human  liver  cell  line,  1 1 108 
Indolo[2,l-b]quinazole-6.  12-dione  antimalarial 

compounds  and  malaria  treatment  methods, 

3168 
Lateral  visual  field  testing  device.  36577 
Load  securing  and  release  system,  22413,  34519 
Low-backscatter  aperture  structure,  22413, 

34519 
Method  for  forming  parachute  and  parachute 

formed  thereby,  871 
Method  for  purifying  cholera  toxin,  22414 
Method  of  making  anthrax  vaccine,  22414 
Mutants  of  brucella  meiitensis,  10137 
Nomadics,  Inc.,  et  al.;  bacterial  spore  detection 

and  quantification  methods.  38943 
Nucleic  acid  sequences;  automated  identification 

and  archiving  method.  43587 
Parachute  assembly,  871 
Plasmodium  causing  relapsing  malaria; 

production  method.  3169 
Prtx^ess  to  control  molecular  weight  and 

polydispersity  of  substituted  piolyphenols 

and  polyaromtic  amines  by  enzymatic 

synthesis,  etc.,  20497 
Protein  biomarker  for  mustard  chemical  injury. 

34914 
Pupillary  Response;  Self-Detection  Method. 

6015 


Recombinant  DNA  molecules  for  producing 

terminal  transference-like  polypeptides, 

38943 
Silencer  for  saboted  projectiles.  14920 
Simple  PCR  technique  for  detecting  and 

differentiating  bacterial  pathogens.  10137 
Site-directed  mutagenesis  of  esterases,  38943 
System  and  method  for  providing  access  to 

forms  and  maintaining  data  used  to 

complete  forms,  34915 
Temperature-regulated  cell  perfusion  chamber. 

8011.9507 
Type  A  botulinum  neurotoxin  antibodies.  36577 
Vaccine  against  ricin  toxin,  3169 
Privacy  Act: 
Systems  of  records.  31 1.  1447.  441 1.  4412. 

7140.  9718.  10694.  10695.  12544.  13128. 

15185.  31790,  34684,  34686,  34688, 

34689,  38070,  40280.  40282,  42763 
Reports  and  guidance  documents;  availability,  etc.: 
Historic  properties  protection;  alternate 

procedures,  10138 

Arts  and  Humanities,  National 
Foundation 

See  National  Foundation  on  the  Arts  and  the 
Humanities 

Blackstone  River  Valley  National 
Heritage  Corridor  Commission 

NOTICES 

Meetings,  17436 

Blind  or  Severely  Disabled, 

Conunittee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who 
Are  Blind  or  Severely  Disabled 

Bonneville  Power  AdministratiOD 

^» 

NOTICES 

Electric  power  transmission,  acquisition,  and 
conservation: 
Wind  resources;  ACS-02  Generation  Imbalance 
Service  rate  adjustment.  18871 
Environmental  statements;  availability,  etc.: 

Federal  Columbia  River  Transmission  System — 
Satsop  Combustion  Turbine  Project,  WA; 
electrical  interconnection.  30905 
Mint  Farm  Generation  Project.  WA.  8948 
Environmental  statements;  notice  of  intertt: 
Benton  County.  WA;  Plymouth  Generating 

Facility.  2868 
COB  Energy  Facility,  OR,  576 
Grand  Coulee-Bell  500-kV  Transmission  Line 

Project,  WA,  1746 
King  and  Kittitas  Counties.  WA;  Kangley-Echo 

Lake  Transmission  Line  Project,  34917 
Salmon  Creek  Project.  WA.  5099 
Floodplain  and  wetlands  protection;  environmental 
review  determinations;  availability,  etc.: 
Santiam-Bethel  Transmission  Line  Project,  OR. 
6019 
Reports  and  guidance  documents;  availability,  etc.: 
Pacific  Northwest  Coordination  Agreement; 
interchange  energy  imbalances;  rate 
adjustment.  2869 

Broadcasting  Board  of  Govcmon 

RULES 

Freedom  of  Information  Act;  imptementation. 
8866 
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Privacy  Act;  impleinentatioa,  8874 

•NOTICES 

Meetings;  Sunshine  Act,  297.  8004,  I03S6.  19734, 
31765,  41954 

Censas  Bureau 

PROPOSED  RULES 

Census  2000: 
Cutoff  dates  for  boundary  changes  recognition. 
3631 
Doctunent  ceitification  process.  38445 

NOTICES  ] 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2186. 
2187,  3876,  8226,  12517.  13310,  13311. 
13312,  13313,  15787,  18164,  20085. 
31179.  36569.  39338,  39339,  39341, 
39342,  39954,  41690,  4^539 
Census  2000: 
Qualifying  urban  areas;  list,  21962 
Urban  and  rural  territory;  classification  criteria. 
11663  i 

Meetings:  I    ' 

Census  Advisory  Committees,  13125 
Professioaal  Associations  Census  Advisory 
Committee,  12518 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  38467 
Surveys,  determinations,  etc.: 
Retail  trade;  annual,  1188 
Trade;  annual,  1189 

Centers  for  Disease  Coatnd  and 
Prevention 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  600.  601. 
3495.  5288.  6262.  7183,  7184.  8541. 
10417.  12995.  13334.  13335,  13770, 
14717,  14718,  16397,  17432,  17433, 
18012,  19188.  19189,  20975.  20976. 

21685.  30385.  31807,  31808,  31809. 
31810,  32050,  35547,  35548.  36607. 
37807.  37808.  39010.  39994,  40745, 
42003,  43321,  43603,  43604 

Submission  for  0MB  review;  comment  request. 
2216.  34%.  3497.  39O0t  6263.  14718, 
14953.  18910.  19187,  19188,  19759, 

21686,  35549,  35550.  37809.  39011. 
39995,  39996,  40930,  40931,  42004 

COmmiiiees;  estabtishment,  renewal,  termination, 
etc.: 
Advisory  Committee  to  Director,  1 1704 
Clinical  Laboratory  Improvement  Advisory 

Committee,  7699 
Diabetes  Prevention  and  Control  Programs 

Translation  Advisory  Conmiittee;  charter 

renewal,  43322,  43323 
Fetal  Alcohol  Syndrome  and  Fetal  Alcohol 

Effect  National  Task  Force,  36607 
HIV  and  STD  Prevention  Advisory  Committee, 

19190 
Immunization  Practices  Advisory  Conmiittee, 

18910 
Grant  and  cooperative  agreement  awards: 
American  Academy  of  Pediatrics,  3901 
Bangkok  Metropolitan  Administration,  Thailand, 

38281 
Lithuania  Health  Ministry,  National 

Tuberculosis  Control  Program,  35822 
New  England  Medical  Center,  41243 
Thailand  PubUc  Health  Mimstiy.  38281 


Grants  and  cooperative  agreements;  availability, 
etc.: 
Acute  Care,  Rehabilitation,  and  Disability 
Prevention  Research,  30932,  36193 

Antimicrobial  Resistance;  Applied  Research, 

38501 
Asthma  addressed  from  public  health 

perspective;  State  asthma  plans; 

implementation,  31309 

Attention-Deficit  Hyperactivity  Disorder, 

population-based  research  projects,  40303 

Attenuated  measles  vaccine  administered  as 
single  intranasal  dose  to  healthy  adults; 
safety,  tolerability,  immunogenicity,  and 
shedding,  31312 

Autism  Spectrum  Disorders  and  Other 

Developmental  Disabilities;  Population- 
Based  Surveillance,  16398 

Birth  defects- 
Birth  Defects  Research  and  Prevention 

Centers,  16400 
Neural  Tube  Defects-Affected  Pregnancies 
Recurrence  Educational  and  Prevention 
Program,  40307 
Cardiovascular  Health  Programs,  9281 
China;  epidemiologic  studies  of  birth  defects 
and  developmental  disabilities,  and 
promotion  of  optimal  birth  outcomes,  6936 

Clinical  Immunization  Safety  Assessment 

Centers,  42564 
Community-Based  Intervention  with  Popular 

Opinion  Leaders  to  Achieve  Syphilis 

Elimination,  21687 

Community-Based  Participatory  Prevention 
Research,  8020.  18012 

Dissemination  Research  of  Effective 

Interventions  to  Prevent  Unintentional 
Injuries.  30935.  36194 

Duchenne  and  Becker  Muscular  Dystrophy  and 
other  single  gene  disoixiers;  surveillance 
■     and  epidemiologic  research,  381 15 

Emerging  Infections  Program,  41239 

Excellence  in  Health  Sutistics  Centers,  43605 

Global  AIDS  Program,  38118 

Hand  Hygiene  Intervention  Program  in 

Healthcare  Facilities;  Effectiveness 

Validation,  31811 
Healthy  Aging,  Epilepsy,  Prevention  Activities, 

and  Arthritis;  National  Programs,  34716 

HemophiUa  Prevention  Education  and  Peer 

Support  22085 
Hepatitis  curricula  for  inmates  and  correctional 

staff;  distribution  and  evaluation,  21691 


Himian  immunodeficiency  vinis  (HIV) — 
Cote  d'lvoire;  HIV/AIDS  care  services 

expansion,  31315 
Effective  HIV  prevention  behavioral 

interventions;  technology  translation  and 
transfer,  31319 
Mother-to-child  HlV-1  transmission  reduction 
and  infant  survival  improvement  in 
resource-limited  countries  of  high  HIV- 
I  seroprevalence;  interventional 
epidemiologic  research  studies,  34932 
Sexual  risk  for  transmission  in  substance- 
using  men  who  have  sex  with  other  men, 
36608 
Topical  microbicides  to  reduce  sexual 

transmission;  evaluation,  351 14 
Uganda;  HTV/AIDS/STD  surveillance,  care, 

and  prevention  activities,  6937 
Uganda;  HIV/AIDS/TB  care  and  prevention 

activities,  42005 
Zimbabwe;  epidemiology,  mathematical 

modeling,  and  tools  for  monitoring  local 
response  to  HIV/AIDS  epidemic.  42265 
Zimbabwe;  municipal  health  departments  for 
innovative  programmatic  models 
development  for  HIV/ AIDS  prevention 
and  care  services.  31317 
Zimbabwe;  support  for  civil  society 
organizations.  36194 
Himnan  transmissible  spongiform 

eiKephalopathies;  determination  of 
incidence  in  U.S.;  research  program.  18207 
Long-term  protection  from  Hepatitis  A  and  B 
vaccine  among  multiple  cohorts  of  Alaska 
Natives  vaccinated,  etc.;  evaluation,  22432 
Medical  monitoring  for  New  York  personnel 
engaged  in  emergency  response  activities 
related  to  September  11,  2001  disaster, 
3497 
Multifaceted  fall  prevention  intervention 

strategies  among  community-dwelling  older 
adults;  research  study  to  assess,  3 1 327 
Multi-Level  Parent  Training  Effectiveness  Trial 

Program,  31323 
National  Asthma  Health  Education 
Enhancement  Program,  30386 
National  Cancer  Prevention  and  Control 

Program,  19932,  361% 
National  Centers  for  Injury  Prevention  and 
Control — 
Targeted  Injury  Intervention  Programs,  31331 
National  Folic  Acid  Promotion  Program,  5820 
National  Professional  Organization  for  Persons 

with  Developmental  Disabilities,  5822 
Newly  vaccine  preventable  diseases;  enhanced 

surveillance,  38282 
Occupational  safety  and  health — 

Education  programs,  15814 
Parenting  Program  Attrition  and  Compliance 

Efficacy  Trial,  31334 
Patient  safety;  regional  coalitions,  30688 
Racial  and  Ethnic  Approaches  to  Community 
Health  demonstration  programs  and 
American  Indian/ Alaska  Native  Core 
Capacity  Programs,  42007 
Sexually  transmitted  diseases  and  tuberculosis 
infection;  monitoring  in  persons  entering 
corrections  facilities,  42014 
State  and  local  injury  prevention  programs; 
acute  care  and  emergency  medical  services 
linkage,  43608 
State  assessment  initiatives,  40309,  42268 
Targeted  Injury  Intervention  Programs,  42567 
Teen  pregnancy  prevention;  coalition  capacity 

building,  42018 
Thailand;  International  Emerging  Infections 
Surveillance  Program,  42567 
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Thalassemia  Complications  Prevention  Program, 

31337 
Thalassemia  Prevention  Education  and  Outreach 

Program,  22434 
Traumatic  Brain  Injury  Follow-up  Registry  and 
Surveillance  in  Emergency  Department, 
30939,  39727 
Traumatic  Injury  Biomechanics  Research,  9289, 

15821 
Uganda;  voluntary  counseling  and  testing 
services,  and  tuberculosis  diagnosis, 
treatment,  and  prevention  expansion,  38120 
Unintentional  and  violence-related  injury 
prevention,  and  injury-related  acute  care, 
disability,  and  rehabilitation-related 
prevention  research,  31340 
Vector-Bome  Infectious  Diseases  Fellowship 

Training  Programs,  31813,  41243 
Violence  Against  Women,  38123 
Violence-Related  Injury  Prevention  Research 

Program,  9292,  15821,  31344,  399% 
Viral  hepatitis;  prevention  among  high-risk 
youth  through  integrating  prevention 
services  into  existing  programs,  30388 
Inventions,  Govenmient-owned;  availability  for 

licensing,  42023 
Meetings: 
Advisory  Committee  to  Director,  38126 
Antimicrobial  Resistance  Interagency  Task 
Force;  public  health  action  plan,  30931 
Breast  and  Cervical  Cancer  Early  Detection  and 
Control  Advisory  Committee,  92%,  42570 
Childhood  Lead  Poisoning  Prevention  Advisory 

Committee,  10218 
Clinical  Laboratory  Improvement  Advisory 

Committee.  1360 
Conmiunity  Preventive  Services  Guide  Task 

Force.  3710 
Disease,  Disability,  and  Injury  Prevention  and 
Control  Special  Emphasis  Panels,  3497, 
5288,  5824.  8809.  12570,  14719,  15575. 
39402,  43322 
Fetal  Alcohol  Syndrome  and  Fetal  Alcohol 

Effect  National  Task  Force,  19190,  34456 
Guide  to  Community  Preventive  Services  Task 

Force,  38503 
Hanford  Thyroid  Disease  Study  Final  Report; 

update  on  findings,  39403 
Healthcare  Infection  Control  Practices  Advisory 

Committee,  2889,  5824,  34936 
HIV  and  STD  Prevention  Advisory  Committee, 

3710,  20517 
ICD-9-CM  Coordination  and  Maintenance 

Committee,  13771 
Immunization  Practices  Advisory  Conmiittee, 

3711,18911,22436,34936 
Injury  Prevention  and  Control  Advisory 

Committee,  13771  , 

Los  Alamos  Historical  Document  Retrieval  and 

Assessment  Project,  43127 
Mine  Safety  and  Health  Research  Advisory 

Committee,  18911,  36610 
National  Center  for  Environmental  Health — 

Advisory  Committee  to  Director,  92% 
National  Center  for  Infectious  Diseases — 

Scientific  Counselors  Board,  1891 1 
National  Institute  for  Occupational  Safety  and 
Health- 
Health  services  industry;  health  and  safety 
hazards  surveillance;  priorities, 
sttategies,  and  methods  identification  and 
assessment,  1360,  1361 
Respiratory  protective  devices  to  protect 
emergency  response  workers  against 
chemical,  biological,  radiological,  and 
nuclear  agents;  standards,  38127 
Safety  and  Occupational  Health  Shidy 

Section,  3711,36611 
Scientific  Counselors  Board,  7699,  38127 


National  Vaccine  Advisory  Committee,  2890, 

3711,  129%,  34937  . 
Public  Health  Service  Activities  and  Research 

at  DOE  Sites  Citizens  Advisory 

Committee,  18912.  22437 
Radiation  and  Worker  Health  Advisory  Board. 

2890,  4262.  17694,  41243 
Tuberculosis  Elimination  Advisory  Council, 

2891,  34937 

Vessel  Sanitation  Program — 
Current  status  and  experience  with  program 
operations,  7699 
Organization,  functions,  and  authority  delegations: 
Adult  and  Community  Health  Division,  14954 
Financial  Management  Office,  13336 
Management  and  Operations  Office,  18912 
National  Center  for  Infectious  Diseases.  18914 
National  Center  on  Birth  Defects  and 

Developmental  Disabilities.  13772 
National  Personal  Protective  Technology 

Laboratory.  42268 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Aventis  Environmental  Sciences.  35822 
Intervet  Inc.,  10732 
Schweihs,  DJ.,  38285 
Public  safety  and  health  protection: 
Chemical  warfare  agents  GA  (tabun),  GB 

(sarin),  and  VX;  airborne  exposure  limits; 

comment  request,  894 
Reports  and  guidance  documents;  availability,  etc.: 
Healthcare  Facilities;  Disinfection  and 

Sterilization,  21252 
Human  exposure  to  environmental  chemicals, 

national  report;  proposed  criteria  for 

selecting  new  chemicals  to  appear  in  fumre 

releases,  129% 
Information  disseminated  by  Federal  agencies; 

quality,  objectivity,  utility,  and  integrity 

guidelines,  38467 
National  Center  for  Health  Statistics;  ICD-9- 

CM  Extemal  Codes  expansion,  30942 
Nuclear  weapons  tests  of  U.S.  and  other 

nations;  feasibility  study  of  health 

consequences  to  American  population, 

18209 

Centers  for  Medicare  &  Medicaid 
Services 

See  Inspector  General  Office,  Health  and  Human 
Sovices  Department 

RULES 

Medicaid: 
Managed  care,  40989 
Correction,  42609 

Rule  with  comment  period  withdrawn,  40988 
Medicaid  upper  payment  limit  for  non-State 
government-owned  or  operated  hospitals; 
modification,  2602 
Effective  date  delay,  12479 
Peer  review  organizations;  name  and  other 
changes;  technical  amendments,  36539 
Physician  fee  schedule;  practice  expense  survey 
data  criteria  for  submission,  43555 
Medicare: 
Ambulance  services  fee  schedule  and  physician 
certification  requirements  for  coverage  of 
nonemergency  ambulance  services.  91(X) 
Hospital  outpatient  prospective  payment  system 

(2002  CY);  correction,  9556 
Managed  care  rules;  modifications  based  on 
Medicare,  Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  payment 
provisions;  technical  corrections,  13278 
Peer  review  organizations;  name  and  other 
changes;  technical  amendments,  36539 


Physician  fee  schedule;  practice  expense  survey 
data  criteria  for  submission.  43555 

Physician  fee  schedule  (2002  CY);  payment 
policies  and  relative  value  units  five-year 
review  and  adjustments;  correction,  20681 

Skilled  nursing  facilities:  prospective  payment 
system  and  consolidated  billing;  update. 
11549,  13278 
Correction,  15011 

PROPOSED  RULES 

Medicaid: 
Paid  feeding  assistants  in  long  term  care 

facilities;  requirements,  1 5149 
Terms,  definitions,  and  addresses;  technical 

amendments,  3641 
Medicare: 
Drugs,  biologicals,  and  devices;  payment  under 

hospital  outpatient  prospective  payment 

system  (2003  CY);  town  hall  meeting, 

11969 
Hospital  inpatient  pixKpective  payment  svstnps 

and  2003  FY  rates,  31404 
Long-term  care  hospitals;  prospective  payment 

system;  implementation  and  2003  FY  rales, 

13416 
Medicare-Endorsed  Prescription  Drug  Card 

Assistance  Initiative,  10262 
Correction,  1 1745 
Medicare-Endorsed  Prescription  Drug  Discount 

Card  Assistance  Initiative  for  State 

sponsors,  10293 
Overpayments;  reporting  and  repayment,  3662 
Paid  feeding  assistants  in  long  term  care 

facilities;  requirements.  15149 
Physician  fee  schedule  (2002  CY);  payment 

policies  and  relative  value  unit  adjustments, 

43846 
Special  Payment  Provisions  and  Standards  for 

Prosthetics  and  Custom-Fabricated 

Orthotics  Suppliers  Negotiated  Rulemaking 

Committee — 
Intent  to  establish,  13297 
Terms,  definitions,  and  addresses;  technical 

amendments,  3641 
Upgraded  durable  medical  equipment;  payment; 

withdrawn,  21617 
State  Children's  Health  Insurance  Programs: 
Allotments  and  grants  to  States — 
Prenatal  care  for  unborn  children;  eligibility, 
9936    ' 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  901 ,  902. 
.     4982.  4983.  4984.  4985.  6034.  6035.  7378. 
8542.  8543.  9740.  9741,  12019.  12997. 
12998;  15822,  20517,  20518.  20519, 
3205 1 ,  32052,  34938,  35 1 1 5,  35 1 1 6, 
35117,  37810.  38286,  38504,  39403, 
3^404,  42023,  42024,  42025,  42026 
Reporting  and  recordkeeping  requirements,  3497 
Submission  for  OMB  review;  comment  request. 
903.  904.  4985,  4986,  4987.  4988.  6036, 
'6264,  7379,  7380,  7381,  8544,  9743. 
12019,  13773,  13774,  J5822,  15823, 
17695,  176%,  20519,  20520  ,  20521, 
20522,  32052,  32053,  34938,  34939, 
35117,  36891,  37810.  38287.  38504. 
39404.  39405.  42026 
Grants  and  cooperative  agreentents;  availabihty, 
etc.: 
Medicaid — 
Competitive  employment  of  people  with 
disabilities;  infrastructure  support 
developntent,  3712 
Sutc  Children's  Health  Insurance  Program, 

20794 
Systems  Change  Grants  for  Community 
Living,  20791 
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Medicare — 
Disease  Management  Demonstration  Project, 

8267 
Medictf&tChoice  Program;  Medicare 
Prefened  Provider  Oiganizatioa 
Demonstrations,  18209 
Medicaid: 
National  accreditation  otganizations;  approval- 
Accreditation  Association  for  Ambulatory 

Health  Care,  Inc.,  43610 
American  Osteopathic  Association; 

accreditttion.  36611 
Joint  Commission  on  Accreditation  of 
Healthcare  Organizations,  43612 
lYogram  issuances  and  coverage  decisions; 

quarterty  listing,  43762 
State  allolments  for  payment  of  Medicare  Part 
B  premiums  for  qualifying  individuals 
(2001  FY),  3713 
State  plan  amendments,  reconsideration; 
bearings — 
Arizona,  17072 
Iowa.  40932 
Oklahoma,  9744 
West  Virginia,  12020 
Medicare: 
End-stage  mud  disease  network  organizations; 

evaluation  criteria,  43613 
Home  health  agencies;  prospective  payment 

system  (2003  FY);  upctate,  43616 

Medicare^Cboice  licensed  as  national 

accreditation  program  recognition 

applicatioas 

National  (Committee  for  Quality  Assurance, 
3716 
MedicarrfChoice  organizations  licensed  as 
health  maintenance  or  preferred  provider 
organizations — 
Accreditation  Association  for  Ambulatory 

Health  Care,  Inc.,  43629 
Joint  Commission  on  Accteditatioa  of 
Ifealthcare  Organizations,  13337 
Meificaft^Choice  organiz^otts — 

Risk  adjustment;  training  sessions,  20800 
National  accreditation  organizations;  approval — 
Accreditation  Association  for  Ambulatory 

Health  Care.  Inc.,  43610 
American  Osteopathic  Association,  13341, 

366U 
Indian  Health  Service.  13345 
'  Joint  Commission  on  Accreditation  of 

Healdicare  Organizations,  13344,  43612 
New  technology  intraocular  lenses  fiimisiied  by 
ambulatory  surgical  centers;  payment 
amounts  appropriateness;  review,  13347 
Akon  Lahoiatories;  disapproval.  8270 
Oiit-<rf-State  UtiUzation  and  Quality  Control 
Peer  Review  Organizations;  statements  of 
interest  solicitation  from  various  States, 
3719 
Skilled  nursing  facilities;' modification  of 

beneficiary  assessment  requirements,  38128 
Meetings: 
Medicare  Coverage  Advisory  Committee,  8272, 

20601 
Medicare  Education  Advisory  Panel,  3720, 

20602 
Practicing  Physicians  Advisory  Council,  8272, 
20803,35118 
Organization,  functions,  and  authority  delegations: 
Operations  Maiuigement  Office;  establishment, 

43632 
Public  Affurs  Office  et  al..  3721 
Strategic  Phuining  Office  et  aL,  20804    ' 
Privacy  Act: 
Computer  matching  programs,  3201,  18624, 
18625 


Systems  of  records,  2216,  3202,  3203,  3210, 
6714,  8810.  9974,  36892,  40933,  40937, 
40941,  41244 
Repoits  and  guidance  documents;  availability,  etc.: 

Health  insurance  reform;  electronic  transaction 
standards;  model  compliance  plan.  18216 

Central  Security  Servke/Natknial 
Security  Agmcy 

See  National  Security  Agency/Central  Security 
Service 

Chemical  Safety  and  Hazard 
Investigation  Board 

RULES 

Government  in  the  Sunshine  Act;  implementation. 
35445 

PROPOSED  RULES 

Government  in  the  Sunshine  Act;  in^>lementation. 
16670 

NOTICES 

Meetings;  Sunshine  Act,  7668,  16367.  30355. 

36147 
Reactive  chemical  hazards;  public  hearing  and 

comment  request,  18584 

Children  and  Families  Administration 

See  Community  Services  OfTice 
See  Refugee  Resettlement  Office 

RULES 

Assets  for  Independence  Demonstration  Program; 
individual  development  accounts  for  low 
income  individuals  and  families;  correction. 
19518 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2444. 

2445,  3218,  8544,  11485,  11486,  15575, 
22087,  351 19,  35120,  35551,  39727,  42571 

Submission  for  OMB  review;  comment  request. 

2446.  4432,  5129,  6539,  6540,  6541.  7185. 
8815.  16404,  38505,  41250,  42571 

Grant  and  cooperative  i^reement  awards: 
California  Institute  for  Human  Services. 

Sonoma  Slate  University.  CA,  42271 
Metropolitan  Family  Services.  39406 
Montana  Child  Care  Resource  and  Referral 

Network.  38132 
Natioiud  Center  for  Appropriate  Technology. 

32054 
University  of  Georgia,  15576 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Adoption  Opportunities  Demonstration  Projects 

et  al.,  17696 
Child  Care  Policy  Research  Discretionary 

Grants,  21693 
Child  support  enfotcenoent  demonstration  and 

special  improvement  projects,  3781 1 
Community  Services  Office;  Training,  Technical 

Assistance,  and  Capacity  Building 

Program,  2736 
Compassion  Capital  Fund.  8816 
Developmental  Disabilities  Councils  and 

Protection  and  Advocacy  Formula 

Programs;  Federal  allotments.  39996 
Early  Head  Start  1 1487 
Early  Learning  Opportunities  Act  discretiooary 

grants,  20S23 
Family  Support  Demonstration  Projects.  13775 
Head  Start  programs,  9745 
Job  Opportunities  for  Low-income  Individuals 

Program,  8074,  17073 


Natioiud  Youth  Sports  Program,  4432 
Projects  of  National  Significance  Program, 

37818 
Runaway  and  Homeless  Youth  Programs,  8024 
Organization,  functions,  and  authority  delegations: 
Children,  Youth  and  Families  Adiiunistration  et 

al.,  8816 
Commissioner's  Office  et  al.,  4453 
State  median  income  estimates  for  four-person 
famiUes  (2003  FY).  4454,  6576 

Child  Support  Enforconrat  Office 

NOTICES 

Grant  and  cooperative  agreement  awards: 
State  Information  Technology  Consortium. 
18626 

Civil  Rights  Commission 

PROPOSED  RULES 

Organization,  fiinctions.  and  authority  delegations. 

17528 
Semi-amiual  agenda.  33714 

NOTICES 

Meetings: 

Enviroiunental  justice;  hearing,  1437 
Meetings;  State  advisory  conunittees: 

Alabama.  15175 

Alaska.  20726 

Arkansas.  19392 

California.  3685.  19392.  41217 

Colorado.  19392 

Delaware.  8518 

District  of  Columbia.  557.  10357,  17046 

Florida.  10357,  32008 

niinois,  13124,  36853 

Indiana,  32009 

Iowa,  5785,  17047 

Kansas,  20727 

Louisiana,  864,  8518,  32009 

Maryland,  557,  10357,  17046 

Michigan.  41217 

Minnesota.  3685,  17047 

Mississippi,  5785 

Montana,  13124 

Nebraska,  16717,  32009 

Nevada,  6908 

New  Jersey.  19392 

New  Mexico.  36853 

North  Carolina.  32009 

Noith  Dakota.  20727 

Oklahoma.  19393 

Pemisylvania.  864 

South  Carolina,  15175 

South  Dakota,  3685 

Tennessee,  13125 

Utah,  17047 

Vermont,  36853 

Virginia,  557,  10357,  17046 

Washington,  15176 

West  Virginia,  6909 

Wisconsin,  13125 

Wyoming,  19393 
Meetings;  Sunshine  Act.  297.  715. 4701.  5563. 
9650.  16087.  31766.  40687 

Coast  Guard 

RULES 

Alternate  hull  examination  program  for  passenger 
vessels,  and  underwater  surveys  for  nautical 
school,  offshore  supply,  passenger,  and 
sailing  school  vessels,  21062 
AlKhorage  regulations: 
Hawaii,  20907 
niinois,  34838 
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New  York,  17 
Boating  safety: 
Accidents  involving  recreational  vessels, 

reports;  property  damage  threshold  raised, 
14643 
Personal  flotation  devices  for  children;  Federal 
requirements  for  wearing  aboard 
recreational  vessels,  8881,  42488 
Withdrawn,  14645 
Civil  and  criminal  penalty  proceedings: 
Marine  violation  notices;  response  options, 
38386 
Drawbridge  operations: 
Alabama,  11040,  38388 
Connecticut,  7082,  9199 
Florida.  1607,  5063,  7952,  9199,  11919,  13570, 

20441,  35903,  41 174,  43252,  40606 
Illinois,  1095,  4909,  5062r  14862,  31727 
Iowa,  1095,  4909,  5062,  14862 
Louisiana,  1416,  1417,  19113,  38388 
Massachusetts,  14640,  18492 
Minnesota,  4177 
Mississippi,  11920 
New  Hampshire,  8479 

New  Jersey,  5064,  8479,  11919,  14640,  42997 
New  Yoric,  6647,  9198,  9200.  151 17,  16016. 

20033,  20442,  21997,  35905,  36808 
Oregon,  20032 
Pennsylvania,  6168 
South  Carolina,  37680 
Texas,  35901 
Washington,  20441 
Wisconsin,  4177 
Inland  navigation  rules: 
Navigation  lights  for  uninspected  commercial 
and  recreational  vessels;  certification; 
effective  date  delay.  2329 
Load  lines: 
Great  Lakes — 
Lake  Michigan;  river  barges;  limited  service 
domestic  voyages.  1%85.  41847 
Navigation  and  navigable  waters: 
Captain  of  the  Pott  Zones  for  Hampton  Roads 
and  Wilmington,  NC,  43252 
Navigation  and  navigable  waters;  technical 

amendments,  etc.,  41329 
Offshore  suf^ly  vessels: 

Alternative  compliance  program;  incorporation, 
2343 
Outer  Continental  Shelf  activities: 
Minerals  Management  Service;  fixed  facilities 
inspections,  5912,  18493 
Passenger  Vessel  Safety  Act  of  1993; 
implementation: 
Uninspected  passenger  vessels,  34756 
Pollution: 
Shore  Protection  Act  of  1988;  implementation — 
Municipal  and  conunercial  waste;  permitting 
and  numbering  requirements,  6171 
Ports  and  waterways  safe^: 
Barbers  Point  Coast,  Honolulu,  HI — 
Chevron  Conventional  Buoy  Mooring; 

security  zone,  15484 
Chevron  Multi-Point  Mooring;  security  zone, 
9400 
Boston  Harbor,  Weymouth  Fore  River,  and 
Salem  Harbor,  MA;  safety  and  security 
zones,  20909 
Boston  Marine  Inspection  Zone  and  Captain  of 
Pott  Zone,  MA;  safety  and  security  zones, 
11577,20642 
Buffalo  River,  Buffalo,  NY;  safety  zone,  40610 
Calvert  CUffs  Nuclear  Powo^  Plant,  Chesapeake 

Bay,  MD;  security  zon«!,  9203,  41 177 
Camp  Pendleton,  CA;  security  zone,  8197, 
14641 


Carquinez  Strait,  Vallejo  and  Crockett,  CA; 

safety  zone,  392% 
Charleston.  SC;  security  zone,  9201,  10327 
Chelsea  River,  Boston,  MA;  safety  zone,  34612 
Chesapeake  Bay  entrance  and  Hampton  Roads, 

VA;  regulated  navigation  area,  3812,  41337 
Chesapeake  Bay,  Hampton  Roads,  James  River, 

VA;  safety  zone.  39600 
Chicago  Captain  of  Port  Zone,  Lake  Michigan, 

IL,  39292 
Chicago  Harbor,  IL;  safety  zone,  34838 
Columbia  River,  Vancouver,  WA;  safety  zone, 

41836 
Cook  Inlet,  AK;  security  zones,  6650,  20443 
Corpus  Christi  Imier  Harbor,  TX;  security  zone, 

1 1920,  39299 
Cumberland  Bay.  NY;  safety  zone,  35905 
Detroit  Captain  of  Pott  Zone,  MI;  safety  zones, 

36522,  42722 
Diablo  Canyon  Nuclear  Power  Plant,  Avila 

Beach,  CA;  security  zone.  151 17 
Fore  River  bridge  repairs,  Weymouth,  MA; 

safety  zone,  1099 
Gulf  of  Alaska,  Narrow  Cape.  Kodiak  Island, 

AK;  safety  zone,  1%74 
Gulf  of  Faralloncs.  North  Pacific  Ocean.  San 

Francisco,  CA;  safety  zone,  39598 
Hoover  Dam,  Davis  Dam,  and  Glen  Canyon 

Dam,  Colorado  River;  security  zones,  7270 
Houston  and  Galveston  Ports,  TX;  security 

zones.  21576,  39846 
Houston-Galveston  Captain  of  Port  Zone,  TX; 

security  zones,  39850 
Hutchinson  Island  and  Turkey  Point,  Biscayne 

Bay.  FL;  security  zones,  4355 
Jacksonville  and  Canaveral  Ports,  FL;  security 

zones,  41339 
Kanawha  River,  Charleston,  WV;  safety  zone, 

36521 
Kill  Van  Kull  Channel  et  al..  NY  and  NJ; 

regulated  navigation  area,  42723 
Lake  Erie — 
Perry,  OH;  security  zone,  39848 
Toledo,  OH;  security  zone,  1%73 
Lake  Macatawa,  Holland,  MI;  safety  zone, 

39597 
Lake  Michigan — 
Chicago  Captain  of  Port  Zone,  IL;  security 

zones.  1%76 
Kewaunee  Nuclear  Power  Plant.  WI;  security 

zone,  40858 
Point  Beach  Nuclear  Power  Plant.  WI; 

security  zone,  40856 
Racine  Harbor,  WI,  40865 
Lake  Ontario — 

Oswego,  NY;  security  zone,  4085 1 
Rochester,  NY;  security  zone,  40853 
Lake  Washington,  WA;  safety  zone,  40863 
Long  Beach,  CA;  safety  zone,  12873,  37693 
Long  Island  Sound — 
Black  Point,  CT;  safety  zone,  38395^ 
Greens  Farm,  CT;  safety  zone,  15744 
Long  Island  Sound  Marine  Inspection  and 
Captain  of  Port  Zone,  CT;  regulated 
navigation  area  and  safety  and  security 
zones,  517,  40859 
Thames  River,  Great  South  Bay,  Shinnecock 
Bay,  Coimecticut  River,  and  Atlantic 
Ocean,  CT;  safety  zones,  22350 
Lower  Mississippi  River,  New  Orieans,  LA; 

security  zones,  39852 
Maumee  River,  Lake  Erie,  OH,  30805 
Missouri  River — 
Brownville,  NE;  security  zone,  10324,  40615 
Fort  Calhoun,  NE;  security  zone,  10325. 
40613 


Narragansett  Bay  et  al.,  Rl;  safety  and  security 

zones.  35035 
Naval  Submarine  Base  Bangor  and  Naval 

submarines,  Puget  Sound  and  Strait  of  Juan 

De  Fuca,  WA;  security  zones.  37687 
Naval  vessels;  protection  zones,  31958,  38391 
Navy  Pier,  Lake  Michigan.  Chicago  Harbor,  IL; 

safety  zone.  4 1 1 75 
Neches  River.  TX;  safety  zones,  30556 
New  York  Marine  Inspection  Zone  and  Captain 

of  Port  Zone.  NY;  regulated  navigation 

area  and  safety  and  security  zones.  16016 
Oahu.  Maui,  Hawaii,  and  Kauai.  HI;  security 

zones,  4656,  20907 
Oceanside  Harbor,  CA;  safety  zone.  34840 
Ohio  River— 
Gallipolis,  OH;  safety  zone,  41334 
Huntington.  WV;  safety  zone,  36523 
Middleport,  OH;  safety  zone.  41335 
Natrium.  WV;  security  zone,  9588 
Porumouth.  OH;  safety  zone,  36519 
Shippingport.  PA;  security  zone.  9589.  40162 
Ouzinkie  Harbor,  AK%  saf(;ty  zone,  1 1922 
Pilgrim  Nuclear  Power  Plant,  Plymouth.  MA: 

safety  and  security  zones,  1607,  37689 
Port  Everglades,  FL;  security  zone,  4177 
Port  Hueneme  Harbor.  CA;  security  zone,  1097. 

41341 
Port  Jefferson.  NY;  safety  zone.  17284 
Portland  iiarbor.  Oilrig  Consuuction  Project, 

ME;  safety  zone,  38595 
Port  of  Los  Angeles  and  Catalina  Island.  CA; 

security  zones,  2571 
Poo  of  San  Diego,  CA;  security  zones,  6648 
Portsmouth  Harbor.  NH;  safety  and  security 

zones,  30809 
Ports  of  Charleston  and  Georgetown,  SC; 

security  zones.  4665 
Ports  of  Everglades  and  Miami,  FL;  security 

zones,  6652 
Ports  of  Palm  Beach.  Everglades.  Miami,  and 

Key  West,  FL;  security  zones.  1101 
Port  Valdez  and  Valdez  Narrows.  AK;  security 

zone.  38389 
Potomac  River,  Washington  Channel. 

Washington,  DC;  security  zone.  30557 
Safety  and  security  zones,  etc.;  list  of  temporary 

rules,  9194,  30554 
, .Saint  Lawrence  River,  Massena,  NY;  Purity 

zone.  40854 
San  Diego  Bay.  CA;  security  zone.  4658.  4660. 

4662.  4664.  5480 
San  Diego  Port.  CA;  cruise  ships:  security 

zones,  41845  ^ 

Sandy  Hook  Bay,  NJ;  safety  zone,  35907 
San  Francisco  Bay,  CA;  security  zones,  5482. 

7611,9205.42486 
San  Juan  Harbor.  FH:  safety  zone.  38593 
San  Juan  Port,  PR;  security  zones,  2330,  A(3tf» 
San  Onofre,  San  Diego  County.  CA;  security 

zone,  41838 
San  Pedro  Bay,  CA;  security  zones,  3814, 

31955,41625 
Savannah  River,  GA;  regulated  navigation  area, 

31730 
Seabrook  Nuclear  Power  Plant,  NH;  security 

zone,  30807,  30809 
Selfridge  Air  National  Guard  Base.  Lake  St.  . 

Clair,  MI;  security  zone,  39294 
Sl  Croix,  U.S.  Virgin  Islands;  security  zones. 

2332.4911,31128,40617 
Sl  Petersburg  Harbor,  FL;  security  zones, 

36098 
St.  Thomas,  U.S.  Virgin  Islands;  security  zones, 

4909 
Tampa  Bay  and  Crystal  River,  FI.;  security 

zones,  42483 
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Tampa,  FL;  security  zones,  81%,  10618.  19333, 

40861 
Upper  Mississippi  River,  Cofdova,  IL;  security 

zone,  40611 
Upper  Mississippi  River,  IL;  security  zone, 

9207 
Vessels  arriving  in  or  departing  from  U.S.  potts; 

notification  requirements,  2S7I,  37682 
Weymouth  Fore  River,  MA;  safety  zone.  38S90 
Willairiette  River,  OR;  security  zone,  34842 
Regattas  and  marine  parades: 
Cock  Island  Race,  41830 
Colorado Jtiver,  AZ  and  CA;  safety  zone,  20913 
Eighth  Coast  Guard  District  marine  events,  8193 
Elizabeth  River,  Western  Branch,  Portsmouth, 

VA;  local  marine  events,  17621 
Langley  Air  Force  Base  Airshow,  41829 
Lawson's  Creek  Hydroplane  Race,  17622 
Mission  Bay  San  Diego  Crew  Gassic,  ISl  16 
Pottsmouth  250th  Bitthday  Party  Fireworks, 

36519 
SAIL  MOBILE,  002,  42481 
Salute  to  Cecil  County  Veterans  Fueworks 

Celebration,  41832 
Shaiptown  Outboard  Regatta.  41834 
Sl  Mary's  Seahawk  Sprint,  12871 
U.S.  Naval  Academy  Crew  Races,  36518 
Volvo  Ocean  Race.  13719 
Vocational  rehabilitation  and  education: 
Veterans  educatioa — 
Montgomery  GI  Bill-Sdecied  Reserve;  rates 
payable  increase,  6654 

PROPOSED  RULES  ' 

AiKhonge  tegulatioas: 
Henderson  Harbor,  NY,  38625 
Oahu,  Maui,  Hawaii,  and  Kauai,  HI,  12938 
Boating  safety: 
Propeller  injury  avoidance  ncasuies;  Federal 
requirements,  13738      I 
Bulk  dangerous  cargoes:  ' 

Barges  carrying  liquid  hazardous  material; 
withdrawn,  19730 
Commerciial  vessels;  liferaft  servicing  intervals, 
9939  I 

Coirection,  11549  ' 

Deepwater  ports:  I 

Regulations;  revision,  37920i 
Drawbridge  operations: 
Florida,  5076,  7991,  13736 
Michigui,  31745 
Minnesota,  18521 
Missouri.  7110 
New  York,  37744 
Nonfa  Carolina,  37746 
Texas,  7989 
Navigation  aids: 
Alternatives  to  incandescent  lights  and  standards 
for  new  Ughts  in  private  aids,  42512 
Outer  Continental  Shelf  activities: 

Gulf  of  Mexico;  safety  zone,  15505 
PoUudon: 
Salvage  and  marine  firefighting  requirements; 
tank  vessels  carrying  oil;  respon.se  plans. 
31868  I 

Meetings.  40254  I 

Ship's  ballast  water  discharged  in  U.S.  waters; 
standards  for  living  organisms,  9632 
Ports  and  waterways  safety: 
Beveriy,  MA;  safety  zone.  13585 
Boston  Captain  of  Port  Zone  and  Salem 

Harbors,  MA;  safety  and  security  zones, 
20937 
Boston  Harbor  et  al.,  MA;  safety  and  security 

zones,  2614 
Boston  Marine  Inspection  and  Captain  of  Port 
Zone,  MA;  saJFety  and  security  zones,  8915 


!• 


Branford  Harbor,  CT;  safety  zone,  19728 
Buffalo  Captain  of  Port  Zone,  NY — 
Safety  zones,  31747 
Security  zones,  37748 
Carquinez  Strait,  CA;  safety  zone,  18523 
Chicago  Captain  of  Port  Zone,  Lake  Michigan, 

IL;  security  zones,  35939 
Colorado  River,  AZ  and  NV;  safety  zone, 

19367 
Colorado  River,  Laughlin,  NV;  temporary  safety 

zone,  34645 
Commercial  vessels  greater  than  300  tons; 

arrival  and  departure  requirements,  41659 
Cook  Inlet,  AK;  security  zone,  20474 
Cumberland  Bay,  NY;  safety  zone,  15507 
Detroit  Captain  of  Port  Zone,  Lake  St  Clair, 

Selfridge  Air  National  Guard  Base,  MI; 

security  zone,  17667 
Fore  River  Channel,  Weymouth,  MA;  safety 

zone,  17314 
Groton  Long  Point  Yacht  Qub,  CT;  safety 

zone,  15143 
Houston  and  Galveston  Ports,  TX;  security 

zones,  39917 
Houston-Galveston  Captain  of  Port  Zone,  TX; 

security  zones,  39919 
Lake  Erie — 
Lake  Erie  Western  Basin,  South  Passage; 
regulated  navigation  area;  withdrawn, 
6666 
Perry,  OH;  security  zone,  36554 
Long  Beach.  CA;  safety  zone,  7321 
Lower  Mississippi  River,  New  Orleans,  LA; . 

security  zones,  39924 
Manchester  Bay,  MA;  safety  zone,  35079 
Milwaukee  Captain  of  Port  Zone,  WI— 
Lake  Michigan;  security  zones,  19142 
Safety  zones,  19144 
Nahant  Bay,  Lynn,  MA;  safety  zone,  12945 
Narragansett  Bay,  Providence  and  Taunton 

Rivers,  RI;  safety  and  security  zones, 

41911 
Naval  Vessel  Protection  Zones 

Correction,  16668 
Naval  vessels;  protection  zones,  7992,  12940 
New  London.  CT;  safety  zone,  12943 
North  Carolina  sea  coast  and  Cape  Fear  River 

and  Beaufort  Inlet  approaches;  port  access 

routes  study.  2616,  8918,  18527 
Oahu,  Maui,  Hawaii,  and  Kauai,  HI;  anchorages 

and  security  zones,  12938 
Ohio  River.  Shippingport,  PA;  security  zone, 

11%3 
Ouzinkie  Harbor,  AK;  safety  zone,  4692 
Pilgrim  Nuclear  Power  Plant,  PlymoutivMA; 

safety  and  security  zones,  4218       " 
Ponce  Bay,  Tallaboa  Bay,  and  Guayanilla  Bay, 

PR  and  Limetree  Bay,  St.  Cropi,  Virgin 

Islands;  safety  zones,  38451 
Port  Lavaca-Point  Comfort  et  al.,  TX;  security 

zones,  31750 
Portsmouth  Harbor,  NH;  safety  and  security 

zones,  36122 
Potomac  River,  Washington  Channel, 

Washington,  DC;  security  zone,  12947, 

19365 
Prince  William  Sound,  AK;  traffic  separation 

scheme;  port  access  route  study,  5538 
Racine  Harbor,  WI;  safety  zone.  34420 
San  Juan  Pott.  PR;  cruise  ships;  security  zones, 

42741 
St.  Louis  Captain  of  Port  Zone,  MO;  security 

zones.  39922 
Toledo  Captain  of  Port  Zone,  Lake  Erie,  OH; 

security  zones,  30846 
Willamette  River,  OR;  security  zone,  1 1961 


Regattas  and  marine  parades: 
Sharptown  Outboard' Regatta,  22023   • 
Sl  Mary's  Seahawk  Sprint,  13734 
Western  Branch,  Elizabeth  River,  VA;  marine 

events,  1177 
Weymouth  4th  of  July  Celebration,  17665 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1260, 

3774,6071,  11156,22158 
Submission  for  OMB  review;  comment  request, 
4306,  7734,  10248,  13816,  38303,  42840 
Boating  safety:' 

Regulations  review;  meetings,  13817 
Bridges: 
Vancouver,  WA;  Vancouver  Railroad  Bridge 
across  Columbia  River;  hearing,  5032 
Chemical  testing;  drug  testing  service  agents;  list, 

22478 
Committees;  establishment,  renewal,  termination, 
etc.: 
Chemical  Transpoitation  Advisory  Committee, 

40037 
Commercial  Fishing  Industry  Vessel  Advisory 

Committee,  10470 
Great  Lakes  Pilotage  Advisory  Committee, 

37907 
Merchant  Marine  Personnel  Advisory 

Committee,  41570 
National  Boating  Safety  Advisory  Council, 

38694 
Navigation  Safety  Advisory  Council,  2944 
Prince  William  Sound  Regional  Citizens' 
Advisory  CouikU,  15274 
Enviroimiental  statements;  availability,  etc.: 
Coast  Guard  Museum  relocation;  gift,of  land 
in  New  London,  CT;  acceptance;  commem 
request,  1261 
Coast  Guard  National  Distress  and  Response 

System;  modernization,  36663 
Integrated  Deepwater  System  Project,  15275, 

42596 
National  Coast  Guard  Museum  relocation;  gift 
of  land  in  New  London,  CT;  acceptance, 
16486 
Meetings: 
Chemical  Transportation  Advisory  Committee. 

6072,  10471,  42841 
Great  Lakes  Pilotage  Advisory  Committee, 

2504,  39786 
Houston/Galveston  Navigation  Safety  Advisory 

Committee.  18667 
Lower  Mississippi  River  Waterway  Safety 

Advisory  Committee,  17754 
Marine  transportation  systems;  security 
measures,  standards,  and  responses  to 
threats  and  acts  of  crime  and  terrorism; 
workshop,  2271 
Merchant  Marine  Personnel  Advisory 

Committee,  11157,  32079 
National  Boating  Safety  Advisory  Council, 

15656 
National  Offshore  Safety  Advisory  Committee, 

11367 
Navigation  Safety  Advisory  Council,  34512 
Towing  Safety  Advisory  Committee,  1261,  7735 
National  Environmental  Policy  Act;  categorical 

exclusions,  16787 
National  Preparedness  for  Response  Exercise 
Programs 
Triennial  exercise  schedule  for  2002,  2003,  and 
2004;  comment  request,  2944 
Privacy  Act: 

Systems  of  records,  19612 
Reports  and  guidance  documents;  availability,  etc.: 
Double  hull  standards  for  vessels  carrying  oil 
in  bulk;  U.S.  position  on  international 
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standards  amendment  for  existing  single 

hull  tank  vessels  phase-out,  7443 
Merchant  mariners;  proficiericy  in  medical  first 

aid;  assessment  through  demonstrations, 

19792 
Merchant  mariners  as  Masters  and  Chief  Mates 

on  ships  of  500  gross  tonnage  or  more; 

proficiency  assessment.  7444 
National  Preparedness  for  Response  Exercise 

Program;  guidelines,  11368 

Commerce  Department 

See  Census  Bureau 

See  Economic  Analysis  Bureau 

See  Economic  Development  Administration 

See  Economics  and  Statistics  Administration 

See  Export  Administration  Bureau 

See  Foreign-Trade  Zones  Board 

See  Industry  arid  Security  Bureau 

See  International  Trade  Administration 

See  National  Institute  of  Standards  and 

Technology 
See  National  Oceanic  and  Atmospheric 

Administration 
See  National  Technical  Information  Service 
See  National  Telecommunications  and  Information 

AdminisUation 
See  Patent  and  Trademark  Office 

RULES 

Freedom  of  Information  Act;  correction,  2135 
Privacy  Act;  correction,  2135 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-free'  workplace  (grants): 
Governmentwide  requirements,  3266 
Semi-atmual  agenda,  32912 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  9250, 
38066 

Submission  for  OMB  review;  comment  request, 
2180,  2181,  2182,  2183,  2184,  2185,  2186. 
2401,  2632,  2633,  2634.  3875,  3876,  6481. 
6482,  8004,  8226,  8935,  8936,  9251,  %50, 
9954,  10357,  10664,  11663,  12514,  12515, 
12516,  13309,  13310,  15176,  15786, 
17047,  20084,  20727,  20728.  21217. 
21629.  21630.  21631,  35097,  36568, 
36854,  38470,  38471,  38636,  38637, 
38638,  3%74,  40687,  40910,  42538,  43089 
Privacy  Act: 

Systems  of  records,  31766 
Reports  and  guidance  documents;  availability,  etc.: 

Fort  Lauderdale.  FL;  mystery  oil  spill;  damage 
assessment  and  restoration  plan  and 
environmental  assessment,  42S38 

Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  22398,  38931 

Voting  age  population;  2001  estimates,  15526 

Commia^n  of  Fine  Arts 

NOTICES 

Meetings,  1202,  6506,  16369,  30367 

CfHnmission  on  tlie  Future  of  tlie 
United  States  Aerospace  Industry 

NOTICES 

Meetings,  3166,  20%L 


Committee  for  Purcliase  From  People 
Wlio  Are  Blind  or  Severely 
I>isabled 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  4944, 
43580 
Organization,  functions,  and  authority  delegations: 
Chairperson  and  Vice  Chairperson;  designations, 
39337 
Procurement  Ust;  additions  and  deletions.  556. 
1436,  1437,  2631,  3683,  3684,  4944,  4945, 
5%5,  7129,  8225,  9436,  9437,  10663,  10664. 
1 1661.  11663.  13308.  15173.  15174,  16366. 
17965,  17966,  19391,  20725,  20726,  22397, 
31762.  31765,  35095,  35096,  36567,  38065. 
30866,  39337,  40909.  42234,  42235,  42236, 
43581 

Committee  for  the  Implementation  of 
Textile  Agreements 

NOTICES  • 

Bilateral  textile  consultations: 

Belarus,  21220 
Cotton,  wool,  and  man-made  textiles: 
Bangladesh.  36575 
Bulgaria.  19556 
Cambodia.  870.  36576 
China.  6506,  12525,  37398 
Colombia,  42759 
Dominican  Republic,  7360 
Guatemala,  11286 
Hong  Kong.  37778 
India.  14701,  37401 
Indonesia,  18868 
Korea,  13608 
Macaii,  15550 
Malaysia,  15551 
Mexico,  42238 
Oman,  12528    . 
Pakistan,  1 1 104,  34676 
Philippines.  37402 
Qatar,  16737 
Romania,  35799,  42759 
Sri  Lanka.  18869,  37779 
Taiwan.  12528,  37402 
Turicey,  12530 
Export  visa  requirements;  certification,  waivers, 
etc.: 
China,  6506 
Malaysia,  34677 

Various  countries,  9706.  13318,  42760 
Special  access  and  special  regime  programs: 
Participation  denial — 
Olympic  Mills  Corp.,  1202 
Textile  and  apparel  categories: 
African  GroVvth  and  Opportunity  Act;  short 
supply  requests — 
Cuprammonium  rayon  filament  yam,  1 74 1 2 
Fabrics  used  for  trousers,  shorts,  skirts, 
dresses,  handkerchiefs,  dressing  gowns, 
boxer  shorts,  etc.,  10682 
Caribbean  Basin  Trade  Partnership  Act;  short 
supply  requests — 
100  percent  cotton  yarn-dyed  flatuiel  fabrics. 

41219 
Combed  cashmere,  cashmere  blend,  and 

camel  hair  yams,  1330,  36858 
CupramnKMiium  rayon  filainent  yam,  17412 
Shirting  fabrics  for  use  in  blouses,  1330, . 
10683 
Illegal  transshipment;  entry  denial — 
Cambodia;  G.T.  Garment  Co.  et  al.,  37780 
Taiwan;  Attain  Enterprise  Co.,  Ltd.,  et  al., 
13319 


North  American  Free  Trade  Agreement — 
Men's  and  boys'  woven  shins;  origin  rules; 
amendment  petition;  comment  request. 
13608 
Quota  and  visa  requirements;  products  entered 
assets,  12977  . 

Commodity  Credit  Corporation 

RULES 

Conservation  Reserve  Program: 

Good  faith  reliance  and  excessive  rainfall.  2131 
Dairy  products: 

Commercial  dairy  processors;  dairy  recourse 
'  loan  program.  7056 
Lx>an  and  purchase  programs: 

Livestock  Indemnity  Program.  7265 

Noninsured  Crop  Disaster  Assistance  Program, 
12446 

Tobacco,  481,  12829.  15097 

Wetlands  Reserve  Program.  39254 

PROPOSED  RULES  , 

Loan  and  purchase  programs: 

Non-recourse  cotton  loan  and  loan  deficiency 
payment  programs,  upland  cotton  first 
handler  marketing  certificate  program,  and 
seed  cotton  loan  program.  3 1 1 5 1 

Tobacco.  526 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2626, 
7125.  9649,  10885,  11659.  14906.  15168. 
20952.  35787.  42752 
Cotton  import  quotas;  special  announcements. 

38633 
Environmental  statements;  notice  of  intent: 
Conservation  Reserve,  Conservation  Reserve 
EnhaiKcmeot.  and  Emergency 
Conservation  Programs,  20082 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Agricultural  Management  Assistance.  1 1459 
American  Indian  Livestock  Feed'Program; 

termination.  14906 
Emerging  Markets  Program.  854 
Farmland  Protection  Program.  37756 
Foreign  Market  Development  Cooperator 

Program,  856 
Market  Access  Program.  857 
Quality  Samples  Program.  859 
Yakima  Basin.  WA;  water  conservation.  6^74 
Loan  and  purchase  programs: 
Foreign  food  assistance  programs;  U.S.  wheat 
purchases;  dockage  specifications.  10355 
Tobacco,  burley  and  flue-cured;  2001  marketing 

quota  referenda  results.  1 1659 
Tobacco  inspection: 
Burley  biologically  engineered  tobacco.  34673 

Commodity  Futures  Trading 
Commission 

RULES 

Commodity  pool  operators  and  commodity  trading 
advisors: 
Commodity  pools;  profile  documents; 
disclosure;  correction.  42709 
Consumer  financial  information;  privacy 

requirements;  correction.  6790 
Contract  markets  and  registered  derivatives 
transaction  execution  facilities,  designation; 
product  review  at)d  approval;  fee  schedule. 
38379 
Foreign  futures  and  options  transactions: 
Application  exemptions — 
Eurex  Deutschland,  30785 
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CMnmodity 


Imemieduries;  registratioii  in  fttures  industiy, 
38869 
Contctioa,  4J 166  ' 

Organization,  fiinctions,  and  authority  delegations: 
Enforcement  Division  Director.  37322 
.    CofTcction,  39473 
Practice  and  procedure: 

Business  and  financial  transactions  and  interests; 
etiiical  conduct  of  employees,  S938 
Security  futures  products: 
Cash  settlement  and  regulatoiy  halt 

requirements,  36740 
Dual  trading  restrictions,  1 1223 
Large  trader  reports;  repotting  levels,  1 1569 
Correction,  13680 

PRCWOSED  RULES 

Commodity  Futures  Modernization  Act; 
inqilementation: 
Trading  facilities  and  clearing  organizations; 
new  regulatory  framewcNrk;  amendments, 
20702 
Intermediaties;  registration  in  futures  industry, 

19358 
Semi-annual  agenda.  34062 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  2859. 

10895,  35966,  35%7,  43285 
Submission  for  0MB  review;  comment  request, 
8007,  19557,  40277 
Contract  market  proposals: 
Chicago  Board  of  Trade — 

X-fimd  futures,  1331  I 

Kansas  City  Board  of  Trade-4- 
Haid  red  winter  wheal,  3881 
New  Yoric  Mercantile  Exchai^e — 
Brent  crude  oil,  11286 
Meetings: 
Conunodity  Futures  Modemization  Act  of  2002; 
potential  changes  in  regulation  of 
intermediaries,  36859 
Technology  Advisory  Committee,  17060 
Meetings:  Sunshine  Act,  2860,  5258,  8008,  1 555 1, 
15552,  17674,  35799,  35800,  36576,  38941, 
41698,  43091 
Multilateral  clearing  organizations;  recognition, 

2419 
National  Futures  Association:  best  executive 
obligations  of  members  notice-registered  as 
broker-dealers;  comment  request,  19557 
New  York  Mercantile  Exchange.  Inc..  et  al.;  floor 
brokers  and  traders  treatment  as  eligible 
commercial  entities  and  contract  participants. 
41698 
Reports  and  guidance  documents:  availability,  etc.: 
Automated  order  routing  systems;  supervision 

of  use  (NFA  Compliance  Rule  2-9),  14701 
Information  disseminated  by  Federal  agencies; 
quaKty,  objectivity,  utility,  and  integrity 
guidelines,  19558,  41219 
Securities: 
Listing  standards  requirements  and  criteria; 

modification;  joint  order,  42760 
NaiTow-based  security  index;  definition 
exclusions,  38941 

Commanity  Develo|Hiieiit  Financial 
Institntions  Fund 

NOTICES 

Agency  information  collection  activities: 
lYoposed  collection;  comment  request,  30998 

Grants  and  cooperative  agreemenu;  availability, 
etc.: 
New  Maricets  Tax  Credit  Program.  40112 
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Commiuiity  Services  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Assets  for  Independence  Demonstration 

Pro-am,  18312,  20805 
Community  Economic  Development  Program, 

37274,  41730 
Community  Food  and  Nutrition  Program, 

30691,  42027 
Compassion  Capital  Fund  Demonstration 

Program,  39561 
Rural  Community  Development  Activities 

Program.  40530 
Social  services  provided  by  faith-based  and 

community-based  organizations:  research 

and  studies,  39556 

Comptroller  of  the  Currency 

RULES 

Bank  activities  and  operations: 

Electronic  banking,  34992 
Capital;  leverage  and  risk-based  capital  and  capital 
adequacy  guidelines,  capital  maintenaiKe,  and 
nonfinancial  equity  investments,  3784 
Fees  assessment,  37664 
International  banking  activities: 

Capital  equivalency  deposits,  4325,  41619 
Riegle-Neal  Interstate  Banking  and  Branching 
Efficiency  Act;  implementation: 
Interstate  branches  used  primarily  for  deposit 
production;  prohibition,  38844 
Risk-baised  capital: 
Securities  firms;  claims,  16971 
Correction,  34991 

PROPOSED  RULES 

Fees  assessment,  20466 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  140S, 

7451,7452,  11166.37915 
Submission  for  OMB  review;  comment  request, 
8577,  9355,  21014,  40981,  40982 
National  banks: 
Preemption  determinations — 
Massachusetts  Consumer  Protection  Act  and 
other  regulations  relative  to  sale  of 
insurance  by  banks,  1 3405 

Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman- 
Hollings): 
Sequestration  final  report  for  2002  FY; 

transmittal  to  Congress  and  OMB,  3166 
Sequestration  preview  report  for  2003  FY; 
transmittal  to  Congress  and  OMB,  5797 

Consumer  Product  Safety 
Commission 

PROPOSED  RULES 

Federal  Hazardous  Substances  Act: 
Baby  walkers:  rulemaking  terminated,  31165 
Metal-cored  candle  wicks  containing  lead  and 
candles  with  such  wicks:  illness  risk, 
20062 
Model  rocket  propellant  devices  used  with 
lightweight  surface  vehicles;  exemptions, 
4373 
Poison  prevention  packaging: 
Child-resistant  packaging  requirements — 
Hormone  replacement  therapy  products 
containing  progestogen  and  estrogen 
substances;  exemption,  7319 


Semi-annual  agenda,  34070 
Upholstered  furniture  flammability;  regulatory 
options:  meeting,  12916 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  40689 
Submission  for  OMB  review;  comment  request, 
7361 
Auxiliary  hazard  lighting  systems  for 

snowmobiles;  petition  requesting  performance 
standards,  21222 
Cigarette  lighters;  safety  standard;  petition  for 

adoption,  2420 
Complaints: 

Daisy  Manufacturing  Co.,  Inc.,  30879,  34436 

Hunting  tree  stands  and  ban  of  waist  belt  restraints 

used  with  stands;  safety  standard;  petition 

request,  21640 

Meeting: 

Chemetron  Corp.  et  al-:  prehearing  conference. 

18593 
Commission  agenda  and  priorities;  hearing, 
19736 
Meetings:  Sunshine  Act,  2199,  14917,  34437 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies: 
quality,  objectivity,  utility,  and  integrity 
guidelines,  21222 
Settiement  agreements: . 
Golden  Gift,  L.L.C.,  30880 
Peg  Pcrego  U.S.A.,  Inc.,  21223 
Regent  International  Corp.,  Inc.,  8942  « 

Copyright  Office,  Library  of  Congress 

RULES 

Copyright  Arbitration  Royalty  Panel  rules  and 
procedures: 
Cable  and  satellite  royalties  alternative  claims 

filing  methods:  waiver,  21 176 
Digital  audio  recording  technology  royalty 
funds;  claims  filing  requirements;  waiver, 
5213 
Copyright  claims  registration: 
Contributions  to  periodicals;  group  registration, 
10329 
Copyright  office  and  procedures: 

Registration  and  other  service  fees;  changes, 
38003 

PROPOSED  RULES 

Copyright  Arbitration  Royalty  Panel  Rules  and 
Procedures: 
Mechanical  and  digital  phonorecora  delivery 
compulsory  license,  4694 
Copyright  office  and  procedures: 

Sound  recordings  under  statutory  license;  notice 
to  owners  of  use  of  their  work,  5761, 
10652 
Correction,  9045 
Public  roundtable,  18148 

NOTICES 

Copyright  Arbitration  Royalty  Panel: 
Digital  performance  right  in  sound  and 
ephemeral  recordings — 
Voluntary  tiegotiation  period  initiation,  4472 
Copyright  Arbitration  Royalty  Panels;  list  of 

arbitrators,  5000 
Noncommercial  educational  broadcasting 

compulsory  license;  voluntary  negotiation 
period,  etc.,  15414 
Satellite  royalty  funds: 

2000  funds;  controversy  ascertainment,  2912 
Uruguay  Round  Agreements  Act: 
Restored  copyrights:  notices  of  intent  to 
enforce;  notification  of  request  to  retract 
prior  filings,  15417 
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Corporation  for  National  and  .  ^^ 

Cmnmunity  Service 

RULES 

Retired  and  Senior  Volunteer  Program: 
amendments.  6875 

PROPOSED  RULES 

AmeriCorps  grant  regulations.  13738 
Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 

Govemmentwide  requirements,  3266 
Foster  Grandparent  Program;  amendments,  18847 
Semi-annual  agenda,  33716 
Senior  Companion  Program;  amendments,  18846 

Correction,  20485 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3166, 

15179.  16738,  17413,  37780 
Submission  for  OMB  review;  comment  request, 
6909,  9442,  9%2,  34912 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Homeland  security — 
Community  and  organizational  efforts,  10684 
Corporation  program  resources,  10689 
Martin  Luther  King,  Jr.  Service  Day  Initiative, 

41402 
Senior  Companion  and  Foster  Grandparent 
projects,  13609 
Meetings: 
Homeland  security — 
Community  and  organizational  efforts; 
teleconferetKe  calls,  13609 
Meetings:  Sunshine  Act,  3882,  34437 
National  Senior  Service  Corps;  income  eligibility 

levels,  18593 
Privacy  Act:  • 

Systems  of  records,  4395 
Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies: 
quality,  objectivity,  utility,  and  integrity 
guidelines,  41406,  42548 
National  origin  discrimination  as  it  affects 
limited  English  proficient  persons; 
prohibition;  policy  guidance  to  Federal 
financial  assistance  recipients,  5258 

Council  on  Environmental  Quality 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Endangered  Species  Act  exemption;  atmual 

report,  20973 
Information  disseminated  by  Federal  agencies; 

quality,  objectivity,  utility,  and  integrity 

guidelines,  35814,  42255 

Court  Services  and  Offender 
Suporision  Agency  for  the 
District  of  Columbia 

PROPOSED  RULES 

Freedom  of  Information  Act,  Privacy  Act,  et  al.; 

implementation,  11804 
Semi-annual  agenda,  33720 

NOTICES 

Privacy  Act: 
Systems  of  records,  1 1816 

Customs  Service 

RULES 

Air  conmierce: 
Passenger  tuune  record  information  required  for 
passengers  on  flights  in  foreign  air 


transportation  to  or  from  United  Stales, 
42710 
Articles  conditionally  free,  subject  to  reduced 
rates,  etc.: 
Civil  aircraft  merchandise;  duty-free  enuy, 

39286 
Wool  products;  limited  refund  of  duties,  3058 
Drawback;  packaging  material  and  finished 

petroleum  derivatives,  16634 
Financial  and  accounting  procedures: 
Harbor  Maintenance  Fee  refunds;  amended 
procedure.  31948 
Inspection,  search,  and  seizure: 

Civil  asset  forfeiture.  9188 
Merchandise  entry: 
Andean  Trade  Preference  Act;  implementation. 
7070 
Correction,  13092 
Reusable  shipping  devices  arriving  from  Canada 

and  Mexico,  36096 
Steel  products;  payment  of  duties,  1 2860 
Merchandise,  special  classes: 
Impori  restrictions — 
Bolivia;  archaeological  and  ethnological 

materials:  correction,  953,  4809 
Peru;  archaeological  and  ethnological 
materials.  38877.  43247 
North  American  Free  Trade  Agreement  (NAFTA): 
Preferential  tariff  treatment  and  other 
provisions:  implementation.  15480 
Correction,  19810 
Technical  amendments,  15097 
User  fee  airports;  Customs  services  fees: 
McKinney  Municipal  Airport,  TX,  35722 

PROPOSED  RULES 

Air  commerce: 
Air  cargo  manifest;  air  waybill  number  re-use, 
9423 
Articles  conditionally  free,  subject  to  a  reduced 
rate,  etc.: 
Prototypes  used  solely  for  product  development, 
testing,  evaluation,  or  quality  control 
purposes,  10636 
Border  Release  Advanced  Screening  and 

Selectivity  (BRASS)  Program:  procedures, 
4930 
Financial  and  accounting  procedures: 

User  fees;  changes,  1 1954 
Merchandise  entry: 
Single  entry  for  split  shipments,  3 1 35 
Single  entry  for  unassembled  or  disassembled 
entities  imported  on  multiple  conveyances, 
16664 
Merchandise  entry  and  merchandise  examination, 
sampling,  and  testing: 
Food,  drugs,  devices,  and  cosmetics:  conditional 
release  period  and  customs  bond 
obligations,  39322 
Trademarks,  trade  names,  and  copyrights: 
Merchandise  boaring  counterfeit  mark;  civil 
fines  for  importation,  39321 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  4488, 
4489,  13410,  13411,  13412,  13413,  19475, 
19476,  19477,  19478,  19479,  19480, 
19481,  19482,  19483,  19484,  19485,  30413 
Automatic  program  test: 
Semi-monthly  statement  processing;  expansion 
to  additional  ports  of  entry,  39098 
Automation  program  test: 
Automated  Conunercial  Environment,  first 
phase;  ACE  Account  Portal,  21800,  41572 
Customhouse  broker  license  cancellation, 
suspension,  etc.: 
Air-Sea  Forwarders.  Inc.,  et  al.,  15284 


Beer.  Brian,  et  al..  15284 
Cohen,  Isidore;  revocation  retracted.  3531 
Craig  International  et  al.,  1 5284 
Dimerco  Express  (USA)  Corp..  10803 
(joss,  Tisha,  15284 
Hernandez,  Benjamin  J.,  15285 
Kamden  International  Shipping,  Inc..  8063 
KPMG  Peat  Marwick  LLP;  revocation.  22500 
Ramos.  Jose  A.;  retraction.  36959 
Seino  America.  Inc.,  1 5285 
Sprint  Custom  House  Brokerage,  Inc.,  17117 
Unimex  Brokerage,  Inc.,  3531 
Customs  bonds: 
Continuous  bonds  destroyed  in  New  York;  use 
or  replacement.  32082 
Environmental  statements;  availability,  etc.: 
Harpers  Ferry.  WV;  Advanced  Training  Center. 
8063 
General  program  test: 
Post-entry  amendment  processing;  extension. 
768 
Harmonized  Tariff  Schedule  of  United  States: 
Volvo  Ocean  Race;  qualifying  intemational 
athletic  event  designation:  duty-free 
treatment  of  related  articles.  345 1 8 
Worid  Basketball  Championship  for  Men 
(2002):  qualifying  intemational  athletic 
event  designation;  duty-free  uvatment  of 
related  articles.  30414 
IRS  interest  rates  used  in  calculating  interest  on 
overdue  accounts  and  refiinds.  8063.  36959 
Israel;  agricultural  products:  duty-free  treatment, 

36960 
Liquidation  of  duties: 
Continued  dumping  and  subsidy  offset: 

distribution  to  affected  domestic  producers, 
2511 
Meetings: 

COBRA  Fees  Advisory  Committee,  40983 
Organization,  functions,  and  authority  delegations: 
Regulations  and  Rulings  Office:  relocation, 
39787 
Reports  and  guidance  documents;  availability,  etc.: 
Importer  Compliance  Monitoring  Program: 

termination.  21322 
Importer  Self- Assessment  Program,  41298 
Liquidated  damages;  claims  cancellation 
guidelines,  19485 
Tariff  classification  standards: 
Textile  slippers;  petition,  36301 
Unisex  footwear,  18303 
Tariff-rate  quotas: 

Tuna  fish,  34518 
Textile  costumes;  tariff  classification,  9504 
Uruguay  Round  Agreements  Act  (URAA): 
Foreign  entities  violating  textile  transshipment 
and  country  of  origin  rules;  list.  13042 

Defense  Contract  Audit  Agency 

NOTICES 

Privacy  Act: 
Systems  of  records,  1448 

Defense  Department 

See  Air  Force  Department 

See  Army  Department 

See  Defense  Contract  Audit  Agency 

See  Defense  Logistics  Agency 

See  Engineers  Corps 

See  National  Security  Agency/Central  Security 

Service 
See  Navy  Department 
See  UnifonAed  Services  University  of  the  Health 

Sciences 

RULES 

Acquisition  regulations: 
Balance  of  Payments  Program,  20693 
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Beny  Amendment;  codification  and 

modification.  20697 
Caribbean  Basin  country  end  ptxxiucts,  4210 
Indian  organizations  and  Indian-owned 

economic  enterprises:  utilization,  38022 
Italy;  tax  exen^ons.  4209 
Local  8(a)  contractors  preference;  base  closure 

or  realignment,  1 1438 
NAFTA  procurement  threshold,  20692 
Ocean  transportation  by  U.S.-flag  vessels. 

38020 
Pilot  Mentor-Protege  Program,  1 1435 
Profit  policy  changes.  20688 
Purchases  from  required  source;  competition 

requirements,  20687 
Research  and  development  streamlined 

contracting  procedures,  20699 
Security  functions  at  military  installations  or 

facilities,  1 1438 
Small  Business  Administration  and  OOD; 

partnership  agreement,  1 1435 
Subcontract  commerciality  determinations, 

38023 
Switzerland;  memorandum  of  understanding, 

4209 
Technical  aiqendments,  4207' 
Vessel  propellers;  acquisition  restriction,  1 1437 
Veterans  employment  emphasis.  4208 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Enuretic  devices,  breast  reconstruction  surgery. 
Persons  with  Disabilities  Program  valid 
authorization  period,  an4  eariy  intervention 
services,  18825 
TRICARE  program—  ! 

Automatic  enrollment  of  certain  family 

members  of  E-4  and  below  in  TRICARE 
Prime,  6408 
Medically  underserved  areas;  bonus 

payments,  18114 
Phannacy  Benefits  Program,  partial 

implementation;  and  National  Defense 
Authorization  Act  medical  benefits  for 
2001  FY;  implementation,  12472,  15721 
nime  Remote  program  for  active  duty  family 
members,  5477 
.  Retiree  Dental  Program;  dental  benefits 
enhancement,  4353 
Sub-acute  and  long-term  care  program 

reform,  40597 
Transpianis,  cardiac  and  pulmonary 

rehabilitation,  and  ambulance  services; 
coverage  criteria,  42717 
Federal  Acquisition  Regulation  (FAR): 
Balance  of  Payments  Program,  21534 
Caribbean  Basin  country  end  products,  61 16 
Civilian  Agency  Acquisition  Council  and 

Defense  Acquisition  Regulations  Council; 
definitions  for  classified  acquisitions,  61 13 
Claim  definition  and  termination  terms.  43513 
Commercial  items;  solicitation/conlract/order 

(SF  1449).  13049 
Contract  action  and  contracting  action; 

definitions,  13053 
Cost  accounting  standards;  noncompliance 

notification,  6115 
Definitions,  6112  I 

European  Union  trade  sanctions,  21538 
Federal  and  federally-funded  construction 
projects;  government  contractors'  labor 
relations;  open  competition  and  government 
neutrality  preservation,  10528 
Federal  Supply  Schedule  order  disputes  and 

incidental  items,  43514 
Final  submission;  contract  vouchers,  61 18 
Helium  acquisition,  13064 
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HUBZone  Program  applicability,  13065 
Introducuon,  6111,  13048.  21531,  43511 
Labor  clauses;  application,  13066 
Nondisplacement  of  qualified  workers  under 
certain  contracts;  Executive  Order 
revocation.  6116 
Performance-based  contracting  preference, 

21532 
Procurement  integrity  rewrite,  13057 
Relocation  costs.  43516 
Sealed  bid  and  negotiated  procurements; 

definitions.  13054 
Small  Entity  Compliance  Ciuide,  6121.  10529, 

13068,  21539,  43521 
Solicitation  provisions  and  contract  clauses — 
ConuiKrcial  items;  subcontracts;  CFR 
correction.  3441 
Technical  amendments.  6120.  13067,  21538, 

43520 
Veterans  Entrepreneurship  and  Small  Business 
Development  Act  of  1999;  implementation; 
correction,  1858 
Freedom  of  Infomuttion  Act;  implementation, 

31127 
Organization,  fimctions.  and  authority  delegations: 

Deputy  Secretary  of  Defense,  42722 
Privacy  Act;  implementation 

National  Reconnaissance  Office.  17616 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Educational  Assistance  Test  Program; 

increased  allowances,  34404 
Montgomery  GI  Bill-Selected  Reserve;  rates 
payable  increase,  6654 

PROPOSED  RULES 

Acquisition  regulations: 
Anticompetitive  teaming,  18160 
Commercial  items;  contingent  fees  for  foreign 

military  sales;  restriction,  1 1455 
Control  of  munitions  and  strategic  list  items 
and  demilitarization  of  excess  property 
under  Government  contracts;  withdrawn, 
20714 
Defense  supply  contracts;  Balance  of  Payments 

Program,  18161 
Enterprise  software  agreements,  4231 
Foreign  military  sales  customer  involvement, 

20713 
Multiple  award  contracts;  competition 
requirements  for  purchase  of  services, 
15351 
Payment  requirements;  electronic  submission 

and  processing,  38057 
Purchases  from  required  source;  competition 
requirements 
Meeung,  32002 
Civilian  health  and  medical  program  of  uniformed 
services  (CHAMPUS): 
Pharmacy  Benefits  Prt>gram;  implementation, 

17948 
TRICARE  program— 
Deductibles  waiver  and  prime  enrollment 

period  clarification,  19141 
Retiree  Dental  Program;  voluntary 
disenrollment,  4375 
Closures  and  realignment: 

Munitions  response  site  prioritization  protocol; 
development,  12937 
Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govemmentwide  requirements,  3266 
Federal  Acquisition  Regulation  (FAR): 
Applied  research  and  development;  definiticMis, 

42174 
Conunercial  items — 
Contract  terms  and  conditions  required  to 
implement  statute  or  Executive  orders, 
13076 


Compensation  cost  principle,  19952 
Electronic  listing  of  vehicles  available  for  use 

by  more  than  one  agency,  7256 
Electronic  posting  of  proposed  nilemaking 

withdrawals,  42172 
Federal.  State,  and  local  taxes.  38552 
Hazardous  material  safety  data,  632 
Individuals  with  disabilities;  Section  508 

contract  clauses,  43524 
Miscellaneous  cost  principles,  13072 
Prohibited  sources,  13080 
Semi-annual  agenda,  34044 
Trademarks  for  government  products;  meeting, 

17278 
Training  and  education  cost  principle,  34810, 
40136 
Grant  and  agreement  regulations: 

Technology  investment  agreements,  21486 
Health  care  services;  collection  from  third  party 

payers  of  reasonable  charges,  15140 
Privacy  Act;  implementation 
National  Imagery  and  Mapping  Agency,  38448 
National  Reconnaissance  Office,  1673 
Prototype  projects;  transactions  other  than 

contracts,  grants,  or  cooperative  agreements; 
public  meeting,  9632 
Semi-annual  agenda,  32982 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4240, 
4948.  8008,  12531,  12532,  18177,  35800, 
41406 
Submission  for  OMB  review;  conunent  request, 
308,  4949,  8009,  9706,  10690,  14917, 
31281,  35504,  35505,  35506.  35507, 
37404,  41407 
Arms  sales  notification;  transmittal  letter,  ete., 
5265,  9707,  11288,  15180,  15365,  15369. 
20491.^1224,  22052,  22058,  34678,  38475, 
39362,  41407,  41412,  41957,  43286 
Committees;  establishment,  renewal,  termination, 
etc.: 
Federal  advisory  committees  (19  renewals), 

13126 
Historical  Advisory  Conunittee,  13127 
Women  in  Services  Advisory  Committee,  15552 
Courts-Maitial  Manual;  amendments,  35507 
Envirotmiental  statements;  availability,  etc.: 
Missile  Defense  Agency;  Oound-Based 
Midcourse  Defense  Validation  of 
Operatiofuil  Concept;  construction  and  test 
activities  impacts,  11678 
Enviroiunental  statements;  notice  of  intent: 
Airborne  Laser  Program,  14917 
Ground-Based  Midcourse  Defense  Extended 
Test  Range,  14919 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  6010, 
6011,  6012,  6013,  6233,  6234,  6235, 
6236,  6237,  6911,  17675,  17676,  17677, 
17678.  18178,  18179,  19558,  20743, 
20744,  20745,  34683,  39473 
Submis^on  for  OMB  review;  conunent 
request,  3690.  3691,  6008,  6009,  6013, 
6912,  6913,  14702,  14703.  14704, 
16092.  16093,  16754,  16755.  16756, 
18595,  19427,  19559,  37781,  37782, 
38262,  38263,  38942,  39696,  43290 
Grants  and  cooperative  agreements;  availability, 
etc.: 
National  Security  Education  Program; 
institutional  grants,  3882,  15373 
Worldwide  TRICARE  Transitional  Health  Care 
Demonstration  Project,  40278 
Meetings: 
Actuaries  Retirement  Board,  43291 
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Armed  Forces  Code  Committee,  U.S.  Court  of 

Appeals,  20497 
Capabilities  for  Domestic  Response  to  Terrorist 
Attacks  Involving  Weapons  of  Mass 
Destruction  Advisory  Panel,  17060,  35800 
Defense  Acquisition  University  Board  of 

Visitors,  10389,  35509 
Defense  Finance  and  Accounting  Service  Board 

of  Advisors,  17060 
Defense  Intelligence  Agency  Advisory  Board, 

40279,  42763 
Defense  Intelligence  Agency  Joint  Military 
Intelligence  College  Board  of  Visitors, 
1444,  19428 
Defense  Intelligence  Agency  Science  and 

Technology  Advisory  Board,  5569,  9712 
Defense  Policy  Board  Advisory  Committee, 

20961,41961 
Dependents'  Education  Advisory  Council, 

17061 
Early  Intervention  and  Education  for  Infants, 
Toddlers,  Preschool  Children,  and  Children 
with  Disabilities  Domestic  Advisory  Panel, 
15552 
Education  Benefits  Board  of  Actuaries,  43291 
Electron  Devices  Advisory  Group,  8787,  8788, 

31281,31282 
Historical  Records  Declassification  Advisory 

Panel,  11466 
Medicare-Eligible  Retiree  Health  Care  Board  of 

Actuaries,  43291 
Military  Personnel  Testing  Advisory  Committee, 

5570,  39365 
National  Defense  University  Board  of  Visitors, 

17414 
National  Security  Education  Board,  17973, 

37405 
Nuclear  Weapons  Surety  Joint  Advisory 

Committee,  309 
Overseas  Dependents'  Schools  National 
Advisory  Panel  on  Education  of 
Dependents  with  Disabilities,  5089,  5570 
Science  Board,  1332,  5089,  5797,  11293, 
11467,  13127,  19428,  20497.  31282. 
31283.  39365.  40279.  40690 
Science  Board  task  forces,  2199,  2861,  14705 
Scientific  Advisory  Board.  7140.  17415,  20746 
Threat  Reduction  Advisory  Committee.  31283 
,  U.S.  Strategic  Command  Strategic  Advisory 
Group.  14920 
Personnel  management  demonstration  projects: 
Science  and  Technology  Reinvention 
Laboratories — 
U.S.  Army  Aviation  and  Missile  Research. 
Development,  and  Engineering  Center, 
5716 
U.S.  Army  Engineer  Research  and 
Development  Center,  5712 
Privacy  Act: 
Systems  of  iccords,  16738,  43291,  43292 
Marine  Corps,  20746 
National  Imagery  and  Mapping  Agency, 

2639,  12532,  15183,  38479 
National  Reconnaissance  (jffice,  1739,  1741, 

1742,31283 
National  Security  Agency/Centiral  Security 
Savice,  309 
Reports  and  guidance  documents;  availability,  ete.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guideUnes,  21229.  38481 
Senior  Executive  Service: 
Defense  Contract  Audit  Agency  Performance 
Review  Boards;  membership.  37782 
Travel  per  diem  rates,  civilian  personnel;  changes. 
9712,  22407,  38482,  41962 


Defense  Logistics  Agency 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
ete.: 
Procurement  technical  assistance  centers;  cost 
sharing  cooperative  agreement,  9719 
Privacy  Act: 
Computer  matehing  programs,  7143,  9720, 

15373    ^ 
Systems  of  records.  8012.  8790,  20748.  20754. 
38072.  38488 

Defense  Nuclear  Facilities  Safety 
Board 

NOTICES 

Freedom  of  Information  Act;  implementation: 
Fee  schedule.  38649 

Delaware  River  Basin  Conunission 

NOTICES 

Freedom  of  Information  Act;  implementation: 

Fees;  hearing.  11680 
Meetings  and  hearings,  3886.  13612,  35510 
Water  Code  and  Comprehensive  Plan;  water  usage 

reporting  and  water  metering  requirements; 

amendments,  13319 

Disability  Employment  Policy  OfBce 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  35139 
Grants  and  cooperative  agreemente;  availability, 
ete.: 
Customized  Employment  Program,  43154 
Youth  with  disabilities;  irmovative 
demonstration  grants,  43169 
Inaugural  New  Freedom  Initiative  Award; 
nominations  solicitation,  42458 

Drug  Enforcement  Admii^stration 

RULES 

Comprehensive  Methamphetamine  Control  Act  of 
19%:  implementation: 
Pseudoephedrine,  phenylpropanolamine,  and 
combination  ephedrine  drug  products; 
transaction  reporting  requirements,  14853 
Schedules  of  controlled  substances: 
Cannabis  plant;  certain  derived  industrial 

products  and  materials;  control  exemption, 
7073 
Excluded  veterinary  anabolic  steroid  implant 
products;  placement  into  Schedule  ID, 
42479 

PROPOSED  RULES 

Schedules  of  controlled  substances: 
Buprenorphine;  placement  into  Schedule  III, 
13114,20072 
Correction,  15011 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  ^9744, 
39745,  39746 
Electronic  Commerce  Initiatives: 
Public  key  infrastructure-enabled  controlled 
substances  orders;  performance  verification 
testing;  pilot  project,  1507 
Applications,  hearings,  determinations,  etc.: 
Ace  Wholesale  &  Trading  Co.,  12574 
Allevi,  Joseph  Thomas,  M.D.,  35581 
American  Radiolabeled  Chemical,  Inc.,  36916 
Anthony.  Layfe  Robert,  M.D.,  35582^ 
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Applied  Science  Labs.  Inc.,  4286.  17466 

Aqui  Enterprises.  12576 

Aucoin,  Byron  L.,  M.D.,  35583 

Boehringer  Ingelheim  Chemicals,  Inc..  17467 

Bristol-Myers  Squibb  Pharma  Co..  20826 

Castillo-Inzunza.  Miguel  Ramon.  M.D..  35584 

Cedaiburg  Pharmaceuticals  LLC.  7710.  42058 

Celgene  Corp..  17467 

Cerilliant  Corp..  922.  20826.  42058 

Chattem  Cliemicals.  Inc..  923.  17467 

Chemic  Laboratories.  Inc..  1 2049 

Chiragene,  Inc.,  11141.  13664 

CHM  Wholesale  Co.,  9985 

Cody  Laboratories  Inc..  17468 

Davis,  Winthrop  C.  M.D.,  35585 

Denver  Wholesale.  9986 

Di  Maitino.  Corrado,  M.D..  35585 

Eaves.  James  E..  M.D..  35586 

Epps,  Daniel  E..  Jr..  9987 

Ethical  Nutritional.  L.L.C..  1022& 

Graham.  Matthew  D..  10229 

Guilford  Pharmaceuticals,  Inc.,  17468 

Hadid  International.  Inc.,  10230 

High  Standard  Products  Corp.,  1 1 142 

Hologram  Wonders,  Inc.,  10231 

Houba  Inc..  40752 

Irix  Pharmaceuticals,  Inc.,  20827 

Isotec.  Inc..  20827 

ISP  Freetown  Fine  Chemicals.  Inc..  9988,  H 142 

Johnson  Matthey.  Inc.,  17468.  39041 

Knoll  Pharmaceutical  Co..  1990 

Leiske.  William  W..  M.D..  35588 

LifePoint,  Inc.,  12049 

Lilly  Del  Caribe.  Inc..  12049 

Linder,  David  W..  12579 

Lipomed,  Inc.,  35135 

Lonza  Riverside,  17469,  42059 

Mallinckrxxlt.  Inc.,  923,  12049,  17469.  43344 

Market  Street  Maricet,  1 1 142 

Medeva  Pharmaceuticals  CA.  Inc..  42059 

Mediplas  Innovations.  Inc..  41256 

Mills.  David  H..  D.V.M..  35587 

National  Center  for  Development  of  Natural 
Products,  University  of  Mississippi.  42059 

National  Center  for  Naniral  Products  Research- 
NIDA  MProject,  4286 

Nedock,  Frank  W..  D.D.S..  35588 

Norac  Co..  Inc..  17469 

Noramco  Inc..  17470 

Noramco  of  Delaware.  Inc..  919.  20828 
"North  American  (jroup.  9989 

Novartis  Pharmaceuticals  Corp..  20828 

OraSure  Technologies.  Inc..  920.  42060 

Organichem  Corp..  20828 

Organix,  Inc..  17470 

Paragon  Associates,  9991 

Penick  Corp..  42060 

Performance  Construction.  Inc..  9993 

Polaroid  Corp..  920 

Pressure  Chemical  Co..  17470 

Price's  Power  International,  2910.  6576 

Purtell.  Allison  E..  M.D..  35589 

Research  Triangle  Institute.  30724.  36916 

Rhodes  Technologies,  36917 

Rhodia  Chirex  America,  43345 

Roche  Diagnostics  Corp..  7710.  14731 

Roxane  Laboratories.  Inc..  12050 

Salsbuiy  Chemicals.  Inc..  20828.  35136 

SchafTer.  Randall  M.,  D.D.S..  35590 

Scolaro.  Vincent  J..  DO..  42060 

Seaside  Pharmaceutical  Co..  12580 

Sigma  Aldrich  research  Biochemicals.  Inc..  920. 
43684 

Sigma  Chemical  Co..  4287 

Sinbad  Distributing.  10232 

Southern  Illinois  Wholesale.  Inc..  12583 
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State  Petrolcuni.  Inc.,  9994 
Stepan  Co.,  13664,  14732 
Transtar  Distributors.  Inc.,  9995 
Venuto,  Gary  Phillip,  M.D.,  35591 
Watterson,  Steven  J.,  35136 
Weinstein,  Jonathan,  M.D.,  35591 
Wildlife  Laboratories,  Inc.,  17470,  42066 
Womack.  James  C,  M.D.,  35137 
Y&M  Distributors,  Inc.,  10234 
Yemen  Wholesale  Tobacco  &  Candy  Supply, 
Inc.,  9997 

Economic  Analysis  Bureau 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  15176 
Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  38467 

Economic  Devdopment 
Administration 

NOTICES  j 

Agency  information  collection  adivities: 
Proposed  collection;  comment  request,  8005, 

36854,  43089 
Submission  for  OMB  review;  oomment  request, 
2189 
Grants  and  cooperative  a^eemeols;  availability, 
etc.: 
Economic  developmem  assistance  programs, 

9544 
National  technical  assistance,  training,  research 
and  evaluation,  35702 
Trade  adjustment  assistance  eligiUIity 
determiflation  petitions: 
ASI  Technologies,  Inc..  et  al.,  4235 
Leach  &  Gamer  Co.  et  al..  8779 
MJM  International,  Inc.,  et  al..  43276 
RST  &  B  Quilting  &  Bedding.  Inc..  et  al., 

21631 
Supreme  Tool  &  Die  Co..  Inc.,  et  al..  14910 
Zenith  Fuel  Systems.  Inc..  et  al.,  37383 

Economic  Rcseardi  Service 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  15169, 
20083 
Reports  and  guidance  documenU;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  38467 

Economics  and  Statistics 
Administration 

NOTICES 

^4eetings: 

Decennial  Census  Advisory  Committee,  13314 
Economic  Analysis  Bureau  Advisory 
Committee,  9251 

Education  Department 

RULES 

Grants: 

Direct  grant  programs;  discietianary  grants; 
applicatioa  review  process;  correction, 
4316 

PR<N>0^a>  RULES  j 

Debarment  and  suspension  (nonpiticurement)  and 
drug-firee  workplace  (grants): 
Govemmentwide  requirements,  3266 
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Elementary  and  secondary  education: 

Disadvantaged  children;  academic  achievement 
improvement,  2770,  30452 
Meetings,  30461 

Negotiated  rulemaking  process;  meeting, 
9223,  9935 

Federal  claims  collection: 

Administrative  wage  gamishment,  18072 

Nondiscrimination  on  basis  of  sex  in  education 
programs  receiving  Federal  assistance,  31098 

Semi-annual  agenda,  33013 
Special  education  and  rehabilitative  services: 
Infants  and  Toddlers  with  Disabilities  Early 
Intervention  Program;  withdrawn,  1410 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  872, 
1202,  1743,  2421,  5797,  5798.  6239.  6913, 
8235,  8236,  8528,  8791,  9256,  9721,  9722, 
9723,  10896,  11108,  11295,  11469,  11998. 
13129,  13320,  13613,  15186,  15187, 
15801,  16369,  18182,  185%,  19168, 
19169,  19430,  20101.  20755.  21640. 
21641,  22062,  30368,  30882,  34437, 
34690,  34691,  35103,  39368.  39696. 
39697,  40283,  40921,  41220,  41968, 
42549,  43091.  43294 

Submission  for  OMB  review;  conmieni  request, 
63,  570,  873,  953,  1203,  1204.  1453.  1454. 
2201.  2644.  2863.  2864.  3172.  6016.  6508, 
6695.  7145,  7146,  7361,  8945.  9257. 
10897.  11108.  11999,  12000.  13130, 
14922,  15552,  18596,  18870.  19559,      . 
19560.  20498.  22063,  22421.  30369. 
34438,34916,35103,35104.35511, 
37784,  38945,  39698,  40284.  41220, 
42549,  42765,  43295 

Committees;  establishment,  renewal,  termination, 
etc.: 

Institutional  Quality  and  Integrity  National 
Advisory  Committee.  18597 
Elementary  and  secondary  education: 

Elementary  and  Secondary  Education  Act; 
implementation — 

Consolidated  State  applications  aixl  annual 
reports.  571 

Single-sex  classes  and  schools;  guidelines, 
31102 

Migratory  children  education;  electronic  system 
of  records  transfer,  etc..  36862 

Grantback  arrangements;  award  of  funds: 

South  Dakota,  11200 

Grants  and  cooperative  agreements;  availability, 
etc.: 

Alaska  Native  Education  Program.  15374 

Campus-Based  programs.  12547 

Developing  Hispanic-Serving  Institutions 
Program,  5270 

Educational  research  and  improvement — 

Cooperative  Civic  Education  and  Economic 
Education  Exchange  Program,  35414 

Education  Improvement  Fund  Program. 

35888,  37786 

Preschool  Curriculum  Evaluation  Research 
Program  et  al..  18598 

Reading  Comprehension  Research  Program, 
2864,  17588.  17590 


Elementary  and  secondary  education — 
AdvaiKed  Placement  Incentive  Program, 

36162 
Advanced  Placement  Test  Fee  Program, 

36165 
Alcohol  abuse  prevention  programs,  37786 
Carol  M.  White  Physical  Education  Program, 

19737 
Counseling  Programs,  15048 
Cultural  Partnerships  for  At-Risk  Children 

and  Youth  Program,  38945 
Early  Childhood  Educator  Professional 

Development  Program,  37406 
Eariy  Reading  First  Program,  17594,  37785, 

39369 
Elementary  School  Foreign  Language 

Incentive  Program,  21542 
High  School  Equivalency  Program  and 

College  Assistance  Migrant  Program, 

4949 
Impact  Aid,  1 1295 
Improving  Literacy  Through  School  Libraries 

Program,  37628 
Indian  Education  Formula  Grants  to  local 

educational  agencies,  39375 
Jacob  K.  Javits  Gifted  and  Talented  Students 

Education  Program,  36583 
Local  Flexibility  Demonstration  Program, 

8442 
Mentoring  programs,  36580 
Migrant  Education  Even  Start  Program, 

35512 
Migrant  Education  Program,  31793 
Native  Hawaiian  Education  Program,  38948 
Parental  Information  and  Resource  Centers 

Program,  160%,  36859,  36862 
Professional  Development  for  Music 

Educators  Program,  38489 
Public  Charter  Schools  Program,  22422 
Reading  First  Initiative,  15553 
Safe  and  Drug-Free  Sfchools  and 

Communities  National  Programs,  17974. 

40690 
Safe  Schools/Healthy  Students  Iriitiative. 

20499 
School  Dropout  Prevention  Program,  16099 
School  Leadership  Program,  36159 
Small.  Rural  School  Achievement  Program. 

39375 
Small,  Rural  School  Achievement  Program 

and  Rural  and  Low-Income  School 

Program.  8014 
State  consolidated  applications;  requirements 

and  comment  request,  10166,  35%7 
State  Flexibility  Prograih,  1%26 
Teaching  American  History  Program,  15990 
Transition  to  Teaching  Pmgnnu  41221 
English  Language  Acquisition  National 

Professional  Development  Program,  30654 
Indian  education  programs — 
Native  American  and  Alaska  Native  Children 

in  School  Program,  30883 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  21641,  39%2 
Jacob  K.  Javits  Gifted  and  Talented  Smdents 

Education  Program,  432% 
Mathematics  and  Science  Partnerships,  15187 
National  Institute  on  Disability  and 
Rehabilitation  Research-— 
Disability  and  Rehabilitation  Research 

Projects  and  Centers  Program,  7038 
Rehabilitation  Engineering  Research  Center 

Program,  11204 
Rehabilitation  Research  and  Training  Center 

Program,  35692 
Research  centers  and  projects;  long-range 

plan.  35418 
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Postsecondary  education — .■ 
American  Indian  Tribally  Controlled  Colleges 

and  Universities  Program,  21642 
Child  Care  Access  Means  Parents  in  School 

Program,  21644 
Demonstration  Projects  to  Ensure  Students 
with  Disabilities  Receive  Quality  Higher 
Education  Program,  42241 
Federal  TRIO  Programs;  Training  Program, 

6240 
Graduate  Assistance  in  Areas  of  National 

Need  Program,  17681 
Jacob  K.  Javits  Fellowship  Program.  18599 
Language  Resource  Centers  Program,  17680 
Leveraging  Educational  Assistance 

Partnership  and  Special  Leveraging 
Educational  Assistance  Partnership 
Programs,  12548 
Minority' Science  and  Engineering 
Improvement  Program,  6241 
Postsecondary  Education  Improvement  Fund, 

1454.  1456,  5570 
Teacher  Quality  Enhancement  Program, 

21642,  41%8 
Underground  Railroad  Educational  and 
Cultural  Program,  21090 
Special  education  and  rehabilitative  services — 
Bum  Model  Systems  Projects  and  Bum  Data 

Center,  10088 
Capacity  Building  for  Traditionally 
Underserved  Populations  Program. 
31700.  31702 
Centers  for  Independent  Living  Program. 

40693.  42766 
DisabiUty  and  Rehabilitation  Research 
Projects.  20870.  37648.  37652.  37656. 
38580,  39572.  39577 
Parent  Information  and  Training  Program. 

40691,  40692 
Parents  of  children  with  disabilities;  training 

and  information,  36774 
Projects  with  Industry  Program,  11680 
Rehabiliution  Engineering  Research  Centers, 

41766,41771 
Rehabilitation  Research  and  Training  Center 

Program.  30530 
Research  and  Innovation  to  Improve  Services 
and  Results  for  Children  with 
Disabilities  Program.  41792 
Small  Business  Innovation  Research  Program. 

32020 
State  Program  Improvement  Grants  Program. 

7548 
State  Program  Improvement  Program,  41586 
Technical  Assistance  and  Dissemination  to 
Improve  Services  and  Results  for 
Children  witii  Disabilities  Program. 
42976 
Traumatic  Brain  Injury  Model  Systems 
Program.  10094 
Strengthening  Iiutitutions.  and  Alaska  Native 
and  Native  Hawaiian-Serving  Institutions 
Program,  5272 
Vocational  and  adult  education — 
Career  Resource  Networic  State  Program. 

37408 
Community  Technology  Centers  Program. 

38556     . 
Native  Hawaiian  Vocational  Education 

Program,  20101 
Tribally  Controlled  Postsecondary  Vocational 
aiid  Technical  Institutions  Program, 
17976 
Grants  and  cooperative  agreemeirts,  availability, 
etc.: 
Elementary  and  secondary  education — 
Migrant  Education  Program,  20756 


Meetings: 
Adult  Education  and  Family  Literacy  Act; 

reauthorization  37316 
Educational  Excellence  for  Hispanic  Americans, 
President's  Advisory  Commission,  7673, 
16741 
Education  Statistics  Advisory  Council.  20758 
Excellence  in  Special  Education.  President's 

Commission,  1332.  5274,  16100 
Federal  Interagency  Coordinating  Council,  9724, 

32022,  37788 
Foreign  Medical  Education  and  Accreditation 

National  Committee,  4241,  43297 
Historically  Black  Colleges  and  Universities, 
President'  Board  of  Advisors,  10177, 
11682 
Institutional  Quality  and  Integnty  National 

Advisory  Conunittee,  13131,  36586 
National  Assessment  Governing  Board.  3888, 

21645 
National  Educational  Research  Policy  and 
Priorities  Board.  2645.  10392,  18599, 
37411 
Postsecondary  Education  Improvement  Fund 

National  Board,  11469 
President's  Commission  on  Excellence  in 

Special  Education.  32023 
Special  Education  and  Rehabilitative  Services 
Office  programs;  comment  request,  12001 
Student  Fmancial  Assistance  Advisory 

Committee,  5275 
Vocational  and  technical  education  programs; 
Federal  support  reauthorization.  37312 
Postsecondary  education: 

Accrediting  agencies  and  State  approval 

agencies  for  vocational  and  nurse  education 
institutions;  national  recognition;  comment 
request,  4950 
Federal  Family  Education  Loan  Program — 
Federal  ne«l  analysis  methodology  for  2003- 
2004  award  year.  38079.  42106,  43388 
Federal  Pell  Grant  Program- 
Federal  need  analysis  methodology  for  2003- 
2004  award  year.  38079,  42106.  43388 
Federal  Perkins  Loan  Program — 
Federal  need  analysis  methodology  for  2003- 
2004  award  year.  38079.  42106.  43388 
Fiscal  operations  report  and  application  to 
participate.  2202 
Federal  Supplemental  Educational  Opportunity 
Grant  Program — 
Federal  need  analysis  methodology  for  2003- 
2004  award  year.  38079,  42106.  43388 
Fiscal  operations  report  and  application  to 
participate,  2202 
Federal  Work-Study  Program — 

Federal  need  analysis  methodology  for  2003- 
2004  award  year.  38079.  42106.  43388 
Fiscal  operations  report  and  application  to 
participate,  2202  < 
William  D.  Ford  Federal  Direct  Loan 
Program — 
Federal  need  analysis  methodology  for  2003- 
2004  award  year.  38079.  42106.  43388 
Privacy  Act: 
Migratory  children  education;  electronic  system 

of  records  transfer,  etc..  39376 
Systems  of  records,  4415.  4642,  5908,  3741 1. 
39202 
Reports  and  guidance  documents;  availability,  etc. 
Ability-to-benefit  tests  and  passing  scores; 

Secretary's  approval,  19430 
Information  disseminated,  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  38467 
McKinney-Vento  Education  for  Homeless 
Children  and  Youth  Program;  school 
enrollment  guidelines,  10697 


Special  education  and  rehabilitative  services: 
Individuals  with  Disabilities  Education  Act 
(IDEA).  1411 
Correspondence;  quarterly  list,  8446.  14922 
Slate  educational  agencies:  submission  of 
expenditure  and  revenue  data,  etc..  6016 

Employment  and  Training 
Administration 

PROPOSED  RULES 

Aliens: 
Labor  certification  for  permanent  employment 
in  U.S.;  new  system  implementation.  30466 

NOTICES 

Adjustment  assistance: 
3M  Corp..  35145 
AS.  Haight  &  Co.,  Inc..  20167 
Aalfs  Manufacturing,  Inc.,  42584 
Abbott  Laboratories,  40339 
Acme  Steel  Co..  9328 
ADS  Machinery  Corp..  41737 
Agere  Systems,  4747.  42286 
Agere  Systems  et  al..  6749 
Agilent  Technologies,  41737 
Alcatel  Submarine  Networks.  Inc..  10766 
Alcoa,  Inc..  10766 
Alfa  Uval  Inc..  19589.  38522 
Allgon  Telecom,  Ltd..  et  al..  18923 
Allied  Vaughn.  18924 
AloxCoip.  41737 
American  Components.  Inc..  35145 
American  Power  Conversion.  41737 
Amerock.  41738 
AP  Green  Industries.  5295 
Arnold  Engineering  Co..  5295.  52%.  10766 
ASARCO.  Inc..  35145 
Asia  Perez.  9328 
Astaris  LLC.  10767 
AVX'Coip.  etal.  9324 
Besser  Co..  38523 
Bethlehem  Steel  Corp..  37868 
Biltwell  Clothing  Co..  38523.  41738 
Blount.  Inc..  et  al..  1508 
Blue  Mounuin  Products,  LLC.  4752 
BOC  Edwards-Stokes  Vacuum.  41738 
Boeing  Co..  38523 
Bon  L  Campo  LP..  5295 
Bridgestonc/Firestone  Tire  &  Rubber  Co.. 
Inc.— 

Russellville.  AR,  35145 

Decatur.  IL.  10767 
Budd  Co..  4748 

Carolace  Embroidery  Co..  Inc..  et  al..  40003 
Carter  Industries.  Inc.,  38524 
Celanese  AG,  10767 
Celestica.  40339 
Center  Finishing.  41738 
Chicago  Specialties.  LLC.  19589 
Chocuw  Electronics  Enterprise.  41738 
Church  &  Dwight  et  al..  42585 
Oebert's  Hosiery  Mill,  Inc..  37868 
Coiorgraphic  Offset  Printing  Co.  et  al.,  3507 
Commercial  Warehouse  &  Cartage,  Inc.,  18954 
Computer  Sciences  Corp.,  10767 
Converse,  Inc.,  4752 
Cooper  Wiring  Devices.  19590 
CRENLO.  Inc..  1513 
CftHise-Hinds.  40007 
Crown  Marking  Equipment  Co.,  4752 
CSC  Ltd..  4752 
CustomShop.com.  221  IS 
D8  Inc..  9329 
Dimon.  Inc..  et.al..  42586 
Doran  Mills.  LLC,  19590 
Drexel  Heritage  Furnishings,  Inc.,  37869 
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DnCoa,  L.P.,  4753 

Dupont  Beaumont  Wotks.  16443 

DY  Marketing-SML  Label  et  al..  20167 

Dyna-Craft  Industiies.  Inc..  5293 

Dynamic  DctaUs,  LP.  38524 

DyStar  L.P..  5295  i 

EA.Com,  Inc.,  et  al.,  40007 

Eagle  Affiliates.  4753 

Eagle-Picher  Industries,  35143 

Eagie-Picher  Industries  et  al.,  40010 

Eastern  Fine  Paper.  22112 

Echo  Bay  Minerals  Co..  4754 

Electronic  Data  Systems,  38524  « 

Elkem  Metals  Co..  15228 

Eneigy  Convenors  et  al.,  42068 

Englehard  Corp.,  4001 1  | 

Ericsson,  4001 1  I 

Erie  Concrete  &  Steel  Supply  Co..  33143 

EVTAC  Mining,  LLC,  38524 

Exide  Technologies  et  al.,  38521 

Exolon-Esk  Co.,  22116 

Facemaie  Corp.,  10768 

Faiibanks  Morse  Engine.  221 16 

Faiichild  Semiconductor.  19590 

Fashion  International  A.D.M.  Services,  Inc.,  1 1 1 

Fashion  Sportswear  Corp.,  41738 

Fiber  Tech  Group  Inc.,  20168 

Flextronics  International.  40339 

Frederick  Goldman.  15228 

GAL  Service  Co.,  North  America  (USA).  Inc.. 

40338 
Garan  Manufacturing.  10768 
Genalite  Corp..  20168  ' 

General  Manufacturing  Co.,  41739 
General  Mills,  19388 
Georgia  Pacific  Corp.,  4748 
Georgia-Pacific  West,  221 16,  40012 
Gethchell  Gold  et  al..  16443 
GE  Transportation  Systems,  Global  Signaling. 

41739 
Glass  Works  WV.  L.L.C..  10768 
Glenshaw  Glass  Co.,  10769 
Gold  Seam.  15228 
Goodyear  Tire  &  Rubber  Co.,  40340 
Goodyear  Tire  &  Rubber  Co.  et  al.,  42284 
Greenwood  Mills,  5293 
Guikifofd  of  Maine  et  al.,  15224 
Guilford  Mills,  Inc.,  38525      ; 
Hampton  Industries,  4754       { 
Handler  Textile  et  al.,  35 140 
Harsco  Track  Technologies  et  al.,  221 12 
Henderson  Sewing  Machine  Co.,  Inc.,  18927 
Henry  Manufacturing,  4754 
HMG  Intermark  Worldwide  et  al.,  4754 
Honeywell  International,  9329,  18928 
HR  Textron  Cadillac  Gage.  10769 
Huck  Fasteners.  4755 
Huntsman  Polymers  Corp..  41739 
Imerys.  6730 

Imerys  Pigments  and  Additive^  Group,  52% 
Incoe  Corp..  18928  I 

Innovex,  Inc..  18929  I 

iMeinational  Paper  Co.,  13013 
Internet  Arena.  18929  '■ 

Iomega  Corp.  et  al.,  5293       i 
l&K  Sales  Co.,  Inc.,  19591 
J  &  R  Patterns.  Inc.  et  al..  15225 
J.R.  Simplot  Co..  41739 
Jackson  Precision  Die  Casting,  Inc..  et  al., 

35142 
JBl  LP  et  al.,  9326 
JLG  Industries,  Inc.,  37869 
Jones  &  Vining,  Inc.,  6750 
Keokuk  Fctio-Sil,  Inc.,  5296  > 
Ketcham  Diversified  Tooling,  Inc.,  19391 
Key  Manufacturing  Co..  Inc.,  35146 


Key  Plastic,  LLC.  et  al.,  20166 

King  Press  Corp.,  10770 

Krones.  Inc.,  221 17 

Kurt  Manufacturing  Co.,  15228 

Kurwood,  Inc.,  35146 

L  &  N  Metallurgical  Products  Co.,  19591 

L.B.  Foster  Co.  et  al.,  42582 

Laclede  Steel  Co.,  10770 

Lady  Ester  Lingerie  et  al..  Ill 

Lamtcch,  LLC,  18925 

Levcor  International,  Inc.,  19591 

Leybold  Vacuum  USA,  Inc.,  35146 

Liberty  Manufacturing,  35146 

LTV  Steel  Corp.,  15228 

LTV  Steel  et  al..  13014 

Lynchburg  Foundry  Co..  112 

Mansfield  Plumbing  Products.  LLC.  41739 

Marathon  Electric.  19592 

Marian  Tool,  Inc..  38525 

Maverick  Tube  Corp.  et  al.,  1510 

McGinley  Mills,  Inc.,  4756 

ME  International,  Inc.,  10765,  18926 

Midwest  Garment  Co.,  3508 

Milwaukee  Electric  Tool  et  al.,  16444 

Minster  Machine  Co.,  10770 

Mission  Valley  Fabrics,  10770 

MK  Gold  Co..  42586 

Motorola,  Atlanta  Order  Fulfillment  Center, 

18927 
Motorola,  Inc.,  10771 
Mundy  Industrial  Contractors,  10771 
Munita  Electronics,  North  America  Inc.,  37870 
N&HCorp.,  1513 

NACCO  Materials  Handling  Group,  Inc.,  41739 
National  Ford  Chemical  Co.,  Inc.,  19592 
Nedec  America  CorpVPower  General  et  al., 

13010 
New  Holland  North  America,  Inc.,  22117 
Nolato  Shieldmate,  Inc.,  40012 
Northeast  Bleach  &  Dye,  Inc.,  40340 
Northrop  Grumman  et  al.,  42069 
O-Cedar  Brands  et  al.,  16445 
O'Neal  Steel,  Inc.,  et  al.,  40005 
Onkyo  America  et  al.,  3508 
Outboard  Marine  Corp.,  15228 
O-Z/Gedney  Co.,  20170 
Paper  Converting  Machine  Co.,  5297 
Parallax  Power  Components  LLC,  13015 
Paul  Flagg  Leather  Co.,  40341 
Paulson  Wire  Rope  Corp.,  22117 
Penley  Corp.,  37870 

Peimsylvania  Tool  &  Gages,  Inc.,  et  al.,  4749 
Phoenix  Finishing  Corp,  35147 
Pinebluff  Manufacturing  Co.,  42586 
Pittsburgh  Gear  Works,  Inc.,  10772 
Portex  Technologies,  3509 
Port  Townsend  Paper  Corp.,  9329 
Price  Pfister,  Inc.,  42287 
R&B  Falcon  Management  et  al.,  42587 
Renaissance  Woodworking,  Inc.,  1513 
Republic  Technologies  International.  22118 
Rockwell  Collins,  42287 
Rohm  &  Haas,  5297 
Rohm  &  Haas  et  al.,  6750 
Romait,  Inc.,  42287 
Royce  Hosiery  Mills,  Inc.,  5297.  41740 
Sappi  Fine  Paper  el  al.,  40013 
SEH- America,  37871 
SGL  Carbon  Group,  13016 
iSiena  Pacific  Industries,  4731 
Spinnaker  Coating  Maine  Inc.,  4756 
Sl  Clair  Technologies,  Inc.,  42588 
Stanley  Furniture  Co.  et  al.,  4757 
Steag  Hamatech,  Inc.,  1514 
Steel  Group  et  al.,  13012 
Stmicroelectronics,  Inc.,  112 


Stream  International  et  al.,  41501 
Sunbrand,  19589 
Sun  Studs,  Inc..  10765 
Teccor  Electronics,  22 1 1 8 
tennfofd  Weaving,  18929 
Tessy  Plastic  Corp.  et  al..  221 14 
Teva  Pharmaceuticals  USA.  19592 
Texel  USA.  Inc..  1 12 
Tex  Tech  Indusuies.  5297 
Textile  Parts  &  Machine  et  al..  40014 
Thomaston  Mills,  Inc.,  4758 
TNS  Mills,  37871 ' 
INS  Mills  Inc.,  37872 
Tower  Automotive,  37867 
Trane  Co.  et  al.,  3509 
Tri-Sute  Plastics.  Inc..  5298 
Tuscarora,  41740 

U.S.  Bronze  Foundry  &  Machine  Inc.,  15229 
U.S.  Steel  Corp.,  38526 
United  Plastic  Group  et  al.,  35147 
United  States  Enrichment  et  al.,  40015 
United  States  Steel,  LLC,  10772,  18930 
Universal  Furniture  Ltd.,  112,  113,  13016 
Valeo  Qimate  Control,  42287 
Valley  City  Steel  et  al.,  13016 
Valley  Machine  Co.,  10772 
Vattec  CRM,  Inc.,  40017 
VDO  North  America  LLC,  16446 
VF  Imagewear  (East).  Inc.,  1 13,  19593 
VF  Imagewear  (West),  Inc.,  et  al..  19593 
VF  Playwear.  Inc..  38526 
Viceroy  Gold  Corp..  42588 
W.G.  Bcnjey.  Inc..  et  al..  1512 
Wchadkee  Yam  Mills,  38526 
Westvaco  Corp.,  19593 
Westwood  Lighting,  41740 
Wheeling  Corrugating  Co.  et  al..  1 13 
Wiggins  Lumber  Co.  et  al..  35148 
Willamette  Industries.  Inc..  6732,  19394,  42288 
Willamette  Industries.  Inc..  et  al..  16441 
WRS  Motion  Picture  and  Video  Lab  et  al.,  6747 
Xerox  Corp.,  9329,  40017 
XESystems,  Inc.,  41740 
AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  1514, 
2244,  8822.  9005.  15829.  16446,  19451. 
21277.  30965.  31827.  34476.  37442. 
41276.  42288.  42804 
Alien  temporary  employment  labor  certification 

process: 
Agriculture  and  logging;  adverse  effect  wage 
rates,  meal  charges,  and  maximum  travel 
subsistence  reimbursement,  35150 
Grants  and  cooperative  agreements;  availability, 

etc.: 
Faith-based  and  conmiunity-based  non-profit 
OTganizations — 

Intermediaries,  18946 

Small  (grassroots)  organizations,  18930. 
20170,  32061 

States.  18938 
H-IB  Technical  Skills  Training  Program.  1368 
Quality  Child  Care  Initiative.  1228 
Wagner-Peyser  Act — 

Basic  labor  exchange  activities;  State 
plaiming  allotments,  35151 
Workforce  Investment  Act — 

AUotmente.  10808 

Indian  and  Native  American  Employment  and. 
Training  Programs,  10437 

Job  Corps  Program;  centers  sites  selection, 
40122 

Migrant  and  Seasonal  Farmworker  Youth 
Program,  1235 

National  Farmwoiker  Jobs  Program,  40966 

State  incentive  awards  (2000  PY),  221 19 
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Youth  Development  Practitioner  Apprenticeship 
Initiative,  18243 
Meetings: 

Skilled  Workforce  for  21st  Century,  6946 
NAFTA  transitional  adjustment  assistance: 
A.O.  Smith  Electrical  Products  Co.,  3510 
A.O.  Smith  Electrical  Products  Co.  et  al..  1516 
Agere  Systems,  4747 
Akers  National  Roll,  4758 
Alcatel  USA  Marketing.  Inc..  20171 
Alcoa  Wheel  Products.  33135 
Alfa  Laval  Inc.,  38526 
Allgon  Telecom,  Ltd.,  et  al.,  18923 
Allied  Vaughn,  18924 
Ametek  Specialty  Motors  et  al.,  20171 
Antec  Corp..  6752 
Armada,  Inc.,  4758 
AVX  Corp.,  16447 
AVX  Corp.  et  al.,  9324 
Biljo.  Inc..  et  al.,  35155 
BiltweU  Clothing  Co.,  35156 
Blount,  Inc.,  et  al.,  1508 
Budd  Co.,  4748 

Carolace  Embroidery  Co.,  Inc.,  et  al.,  40003 
Cemex  Kosmos  Cement  Co.,  6752,  9329 
Chambersburg  Engineering  Co.,  13018 
Chemical  Lime  et  al.,  3510 
Chipman  Union,  Inc.,  22121 
Cleveland  Caroknit,  35156 
Cognis  Corp.,  35156 
CoUis,  Inc.,  3312 

Colorgraphic  Offset  Printing  Co.  et  al.,  3307 
Commercial  Warehouse  &  Cartage,  Inc..  18954 
Connolly  North  America,  33157 
Cooper  Wiring  Devices,  19594 
Coming  Cable  et  al.,  10933 
Crown,  Coric  &  Seal  Packaging  Co..  Inc.,  42289 
Cn  Audio,  Inc.,  3512 
Denso  Sales  California,  Inc.,  4758 

Duniap  Sales,  Inc.,  3312 

Eastern  Fine  Paper,  221 12 

Emerson  Process  Management,  3312 

Equitable  Resources,  10772 

Exide  Technologies  et  al.,  38321 
Flextronics  Enclosures  Systems.  Inc..  9330 

FreighUiner  LLC.  3513 

G&L  Service  Co.,  North  America  (USA),  Inc., 
40338 

General  Electric  Transportation  Systems  Global 
Signaling,  33158 

General  Mills,  19588 

Georgia  Pacific  Corp.,  4748 

Gold  Toe  Brands,  Inc.,  9330 

Goodyear  Tire  &  Rubber  Co.  et  al..  42284 

Greenwood  Mills,  5293 

Guildford  of  Maine  et  al..  15224 

Hahdier  Textile  et  al..  35140 

Harsco  Track  Technologies  et  al.,  221 12 

Henry  Manufacturing.  3513 

Huntsman  Polymers  Corp..  35158 

Intervet,  tac.,  3513 

Iomega  Corp.  et  al.,  5293 

ITT  Industries,  10772 

J  &  R  Patterns.  Inc..  et  al.,  15225 

J.  Allen  Steel  et  al.,  16447 

J.T.  Fennell  Co.,  Inc.,  19594 

Jackson  Precision  Die  Casting,  Inc.,  et  al., 
35142 

JBI  LP  et  al,  9326 

JDS  Uniphase.  20173 

Key  Plastic.  LLC.  et  al..  20166 

King  Press  Corp.,  4759  ] 

Kraft  Foods  North  America,  Inc.,  35158 

Kurt  Manufacturing  Co.,  16450 

L.B.  Foster  Co.  et  al.,  42582 

Laclede  Steel  Co..  19595 


Lamtech.  LLC,  18925 

Lexmark  International,  3513 

Mac  Specialties  Ltd..  40339 

Mansfield  Plumbing  Products,  Inc.,  40342 

Marathon  Electric,  19595 

Maverick  Tube  Corp.  et  al.,  1510 

McGinley  Mills,  Inc.,  4759 

ME  International,  Inc.,  10765,  18926 

Micro  Motion,  Inc.,  5298 

Midwest  (jatment  Co.,  3514 

Motorola,  Atlanta  Order  Fulfillment  Center, 

18927 
Motorola,  Inc..  20173,  42289 
Nedec  America  Coip./Power  General  et  al., 

13010 
O'Neal  Steel,  Inc.,  et  al.,  40005 
Optek  Technology,  Inc.,  40342 
Outboard  Marine  Corp.,  1 30 1 8 
Oxford  Automotive,  38327 
Parallax  Power  Components  LLC,  13018 
Pennsylvania  Tool  &  Gages,  Inc.,  et  al.,  4749 
Perceptron,  Inc.,  4759 
Pittsbiirgh  Annealing  Box  Co.,  LLC,  40343 
PlasticSourcc,  Inc.,  35158 
Rockwell  Automation,  9330 
Rockwell  Collins,  42290 
Seagate  Technology,  Inc.,  5298 
Sequa  Corp..  5298 
Shasta  View  Produce.  Inc..  9330 
Sierra  Pacific  Industries,  4751 
Smiths-Group  Pic.  10773 
Steel  Group  et  al.,  13012 
Sunbrand.  19589 
Sun  Studs.  Inc.,  10765 
Syst-A-Matic  Tool  &  Design.  114 
SYST-A-MATIC  Tool  &  Design.  Inc..  20173 
Tessy  Plastic  Corp.  et  al..  22114 
Teva  Pharmaceuticals  USA.  19595 
Tower  Automotive.  37867 
Tyco  Electronics.  5299 
Tyco  International,  Ltd.,  20174 
VDO  North  America  LLC.  16450 
VF  Corp..  LP.  6752 

Vision  Tool  &  Manufacturing.  Inc..  35159 
W.G.  Benjey.  Inc.,  et  al.,  1312 
Wesley  Industries,  Inc.,  4759 
Weyertiaeuser,  38527 

Willamette  Industries,  Inc.,  6753,  19595.  195% 
Willamette  Industries.  Inc..  et  al.,  16441 
WRS  Motion  Picture  and  Video  Lab  et  al.,  6747 
Reports  tod  guidance  documents;  availability,  etc.: 
Workforce  security  programs;  unemployment 
compensation  and  public  employment 
services;  Training  and  Employment 
Guidance  Letters  interpreting  Federal  law, 
34730 
Unemployment  compensation  for  ex- 
servicemembers: 
Remuneration  schedules,  6548 
Workforce  Investment  Act;  implementation: 
Lower  living  standard  income  level 

determination,  16%2I 
One-Stop  service  delivery  system;  Temporary 
Assistance  for  Needy  Families  Program; 
linkages,  9362 
Applications,  hearings,  determinations,  etc.: 
Pittsburgh  Logistics  Systems,  40341 
Quaric,  Inc.,  40342 
VF  Playwear,  Inc.,  40342 

Employment  Standards 
Administration 

See  Wage  and  Hour  Division 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2245, 
4999,  7400,  9331,  13195,  32061,  32062, 
32064,  41277,  42070 
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Minimum  wages  for  Federal  and  federally-assisted 
construction;  general  wage  determination 
decisions.  610,  1517.  2685.  3736.  4999.  6059. 
7203,  8321.  9473,  10773,  11715.  13363, 
15229,  16450,  18040,  19452,  20833,  22436, 
31829,  35159,  36647.  38148,  39439,  40970. 
42W0,  43685 

Energy  Department 

See  Bonneville  Power  Administration 

See  Energy  Efficiency  and  Renewable  Energy 

Office 
See  Energy  Information  Administration     v» 
See  Federal  Energy  Regulatory  Commission 
See  Southeastern  Power  Administration 
See  Southwestern  Power  Adminisiralion 
See  Western  Area  Power  Admmistration 

RULES 

Acquisition  regulations: 
National  Industrial  Security  Program;  security 

amendments,  14873 
Technical  and  administrative  amendments, 
14869 
Privacy  Act;  implementation,  4167 

PROPOSED  RULES 

Classified  information  security  violations;  civil 

penalties  assessment;  procedural  rales,  15339 
Debarment  and  suspension  (nonprocurement)  and 

drag-free  workplade  (grants): 
Govemmentwide  requiremenu,  3266 
Personnel  Security  Assistance  Program;  security 

police  officer  positions;  eligibility 

requirements.  16061 
Senti-annual  agenda,  33020 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  13614 
Submission  for  OMB  review;  comment  request, 
3484,  9257.  36166.  39%3 
Atomic  energy  agreements;  subsequent 

arrangements.  1744.  5572.  5799,  14923. 
17682,  43591 
Conunittees;  establishment,  renewal,  termination, 
ete.: 
Advanced  Scientific  Computing  Advisory 

Committee.  19740 
Environmenul  Management  Advisory  Board, 

3484 
Environmental  Management  Site-Specific 

Advisory  Board.  36587 
Secretary  of  Energy  Advisory  Board.  13750 
Electricity  export  and  import  authorizations, 
permits,  ete.: 
CMS  Mariieting,  Services  &  Trading  Co.,  39380 
Conectiv  Energy  Supply,  Inc.,  39381 
DTE  Energy  Trading.  Inc..  14924 
•  Emera  Energy  Services.  Inc.,  7362 
ENMAX  Energy  Mariceting  Inc..  34439 
Entergy-Koch  Trading.  LP.  39382 
EPCOR  Merchant  &  Capital  (US)  Inc..  12979 
Frontera  Generation  L.P.  et  al..  42550 
Lighthouse  Energy  Trading  Co.,  Inc..  2645 
Maclaren  Energy  Iik.,  7673 
New  England  Power  Pool,  12003 
Ontario  Energy  Trading  International  Cocp., 

34439 
PG&E  Energy  Trading-Power,  L.P.,  15190 
TransCanada  Power  Marketing.  Ltd..  17978 
UBS  AG.  London  Branch.  21230 
Environmental  statements;  availability,  etc.: 
Kentucky  Pioneer  Integrated  Gasification 
Combined  Cycle  Demonstration  Project 
Tiapp.  KY.  2646 
National  Ignition  Facility:  Stockpile  Stewardship 
and  Management  Program.  1969 


Ctak  Ridge  Y-12  National  Security  Complex, 

TN.  11296 
Paducah  Gaseous  Diffusion  Plant.  KY;  water 

disposition  activities,  10897 
Surplus  Plutonium  Disposition  Program,  19432 
Environmental  statements;  notice  of  intent 
GenPower  New  Yofk,  L.L.C..  5572 
Lawrence  Livennore  National  Laboratory,  CA; 

evaluation  of  environmental  impacts 

associated  with  continuing  operations  for 

next  10  years,  41224 
Miamisburg,  OH;  Heat  Source/Radioisotope 

Power  System  assembly  and  test 

operations;  relocation  to  another  site, 

38083,  42242 
Sandia  National  Laboratories,  CA,  5089 
Floodplain  and  wetlands  protection;  environmental 
review  determinations;  availability,  etc.: 
l3K  Alamos  National  Laboratory,  NM,  7674, 

15554.  15555,  20102,  43298,  43300 
Oak  Ridge  Reservation.  TN— 
Parcel  G  conveyance,  13133 
Transfer  of  Parcel  ED- 1  (Horizon  Center)  to 
Community  Reuse  Organization  of  East 
Tennessee,  41970 
Pantex  Plant.  TX;  Zone  13  sewage  treatment 

plant  deactivation  and  demolition,  1 81 82 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Active  uranium  and  thorium  processing  sites; 

remedial  action  costs  reimbursement,  718 
Advanced  liquid  natural  gas  onboard  storage 

systems,  719,  38949 
Advanced  Technology  Development  by 

Independents  for  High  Risk  Domains, 

20758 
Advanced  University  Reciprocating  Engine 

Program,  8792 
Air  quality  and  produced  water  management  in 

oil  and  gas  exploration  and  production; 

focused  research,  7675 
Atmospheric  Radiation  Measurement  Program, 

1204,  14924 
BioAiels  Program;  enzymatic  hydrolysis 

demonstration  plant,  13614 
Clean  Coal  Power  Initiative,  575 
.  Diversity-related  science  and  engineering 

training  programs,  15190 
DOE/OBER  Low  Etose  Radiation  Research 

Program,  5091 
Eariy  Career  Principal  Investigator  Program, 

2421 
Eariy  Site  Permit  License  Demonstration 

Project,  10178 
Energy  Biosciences  Program,  6509 
Energy  Efficiency  and  Renewable  Energy 

Office  and  Fossil  Energy  Office  Joint 

Science  Initiative,  22064 
Enhanced  geothermal  systems,  8236 
Environmentally  frieixlly  hydropower  turbine 

designs;  manufacture,  installation,  and 

testing,  11301 
Environmental  Management  Science  Program, 

719 
Experimental  Program  to  Stimulate  Competitive 

Research,  4242 
Fusion  energy  confinemem  systems; 

iimovations,  11302 
Genomes  to  Life  Research  Program,  5095 
Geothermal  Resources  Exploration  and 

Definition  Q,  15191 
Heat  treating,  forging,  welding,  powder  metals, 

and  advanced  ceramics;  energy 

consumption  and  etrvironmental  impacts 

reduction,  etc.,  31286 
High-energy  density  and  laser-matter  interaction 

studies,  17979 


Historically  black  colleges  and  universities  and 

other  minority  institutions;  support  of 

advanced  fossil  resource  utilization 

research,  725 
Human  Genome  Program;  ethical,  legal,  and 

social  implications,  726 
Hydrogen  generation  from  electrolysis,  20102 
Hydrogen  Research  and  Development,  30905 
Industrial  Assessment  Center  Program  Field 

Manager,  6243 
Integrated  Assessmenh  of  Climate  Change 

Research  Program,  12549 
Inventions  and  Innovation  Program,  873,  34692 
Isotopes  for  production  in  support  of  medical 

and  scientific  research,  6017 
Locomotive  emissions  reduction  and  efficiency 

improvements;  research  and  development, 

4952 
Million  Solar  Roofs  Initiative,  7676 
Mining  Industry  of  the  Future/Mineral 

Processing  Technologies.  8529 
National  Energy  Technology  Latmratoiy — 
Deep  Trek  Program.  9258 
Gas  Storage  Program.  32025 
Public  Resources  Invested  in  Management 
and  Extraction  (PRIME),  32023 
National  Industrial  Competitiveness  Through 

Energy,  Environment,  and  Economics 

(NICE3)  Program,  34693 
Natural  and  Accelerated  Bioremediation 

Research  Program,  1206 
Natural  gas  infrastructure  reliability; 

technologies  and  capabilities  development, 

9724 
Nuclear  Explosion  Monitoring  Research  and 

Engineering  Program.  17420 
Plant-wide  assessments,  18871 
Plasma  and  fusion  science;  theoretical  research, 

11303 
Preferred  Upstream  Management  Practices  III 

(PUMP  ni)  for  Oil  Industry;  Identification 

and  Demonstration,  5275 
Ra-224/Bi-217  generators  for  uses  in  medicine, 

2866 
Radiopharmaceutical  research  for  Noninvasive 

Radiotracer-cell  Imaging  In  Vivo,  10178 
Renewable  energy  and  energy  efficiency; 

information  dissemination,  public  outreach, 

training,  and  technical  activities,  14705 
Renewable  energy  development  on  Tribal  lands, 

7677 
Snowmass  2002  Fusion  Energy  Sciences 

Summer  Study,  5277,  7678 
Steel  Industries  of  the  Future,  6243 
Steel  Industry  Research  Challenge,  7363 
Technology  Development  with  Independents, 

10393 
Technology  Vision  2020:  U.S.  Chemical 

Industry,  3485 
Terrestrial  Carbon  Sequestration  Using  Poplar 

R(search  Program,  16370 
Industry  Interactive  Procurement  System  (IIPS); 

implementation,  19170 
Inventions,  Government-owned;  availability  for 

licensing,  574 
Meetings: 
Advanced  Scientific  Computing  Advisory 

Committee,  16741 
Alternative  Technologies  to  Incineration 

Stakeholder  Forum,  18600,  19809 
Basic  Energy  Sciences  Advisory  Committee,. 

6018 
Biological  and  Environmental  Research 

Advisory  Committee,  16742 
Electricity  Advisory  Board,  16372 
Environmental  Management  Advisory  Board, 

5799 


Environmental  Management  Site-Specific 
Advisory  Board — 
Chairs,  14924 

Femald  Site,  OH,  3485,  9259,  16373,  38085 
Hanford  Site.  WA.  874,  9725.  30676.  40284 
Idaho  National  Engineering  and 

Environmental  Laboratory,  ID,  8793, 
21646,  42551 
Los  Alamos  National  Laboratory,  NM,  9726 
Nevada  Test  Site,  NV,  2867,  8237 
Northern  New  Mexico,  20503 
Oak  Ridge  Reservation,  TN,  5099,  8794, 

13615,  19169,  36587,  43302 
Paducah  Gaseous  Diffusion  Plant,  KY,  3691, 

9726,  15192,  22065.  38084 
Rocky  Flats,  CO,  2866,  7678,  12004,  18600. 

35534,  41702 
Savannah  River  Site,  SC,  13751 
Fire  Safety  and  Preparedness  Commission, 

42552 
Fusion  Energy  Sciences  Advisory  Committee, 

5099 
High  Energy  Physics  Advisory  Panel,  9%2, 

15556 
International  Energy  Agency  Industiy  Advisory 

Board,  3692,  9963,  41703 
National  Coal  Council  Advisory  Committee, 

15556,  17682 
National  Nuclear  Security  Administration 

Advisory  Committee,  2867,  20503 
National  Petroleum  Council,  10898 
North  American  Energy  Working  Group; 

workshop;  comment  request,  2423,  6018 
Nuclear  Energy  Research  Advisory  Committee, 

12004 
Secretary  of  Energy  Advisory  Board,  19740 
U.S.-Africa  Energy  Ministerial  Conference, 

31793 
Worker  Advocacy  Advisory  Committee,  12980, 
14925,  37789 
Natural  gas  exportation  and  importation: 
Buriington  Resources  Canada  Marketing  Ltd.  et 

al.,  17683 
Cinergy  Marketing  &  Trading,  LP,  et  al.,  7363 
Dominion  Exploration  Canada  Ltd.  Domcan 

Boundary  Corp.  et  al.,  12005 
Michigan  Consolidated  Gas  Co.  et  al.,  40285 
Midland  Cogeneration  Venture  L.P.,  20760 
New  York  State  Electric  &  Gas  Coip.  et  al., 

34694 
Phibro  Inc.  et  al.,  1745 
Organization,  functions,  and  authority  delegations: 

Federal  Energy  Regulatory  Commission.  8946 
Powetplant  and  industrial  fuel  use;  new  electric 
powerplant  coal  capability: 
Self-certification  filings — 
Duke  Energy  Arlington  Valley.  LLC,  et  al., 

20103 
Migrant  Zeeland,  LLC,  et  al..  21230 
Panda  CuUoden  Power,  LP  et  al.,  6018 
Radioactive  waste: 
Yucca  Mountain,  NV — 
Site  recommendation  consideration; 
recommendation  to  President  and 
supporting  documents  availability,  9048 
Repnts  and  guidance  documents;  availability,  etc.: 
Closed  advisory  committee  meetings;  2001 

report,  42550 
Greenhouse  gas  emissions  and  reductions,  and 
carbon  sequestration;  voluntary  reporting 
guidelines,  30370 

Energy  EtDdency  and  Renewable 
Energy  Office 

RULES 

Consumer  products;  energy  conservation  program: 
Energy  conservation  standards — 
Ceiural  air  conditioners  and  heat  pumps, 
36368,  38324 
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EPA 


Test  procedures — 

Dishwashers;  correction,  21566 

PROPOSED  RULES 

Consumer  products;  energy  conservation  program: 
Residential  furnaces  and  boilers  venting 

installations;  energy  conservation  standards; 
public  workshop,  17304 
Test  procedures — 
Water  heaters,  3449 

NOTICES 

Consumer  products;  energy  conservation  program: 
Electrolux  Home  Products;  waiver  from 
refrigerator  and  refrigerator-freezer  test 
procedure,  15192 
Representative  average  unit  costs  of  energy 
sources — 
Electricity,  natural  gas,  heating  oil,  propane, 
and  kerosene,  20104 
Environmental  statements;  availability,  etc.: 
Residential  central  air  conditioners  and  heat 
pumps;  energy  conservation  standards, 
36409 
Grants  an^  cooperative  agreements;  availability, 
etc.: 
State  Energy  Program  Special  Projects,  5101 
Meetings: 
Biomass  Research  and  Development  Technical 

Advisory  Committee,  38650 
Federal  Energy  Management  Advisory 

Committee,  3888,  30676 
State  Energy  Advisory  Board,  5103,  31286 

Energy  Information  AdministratkHi 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5800, 

7364,8530,38491 
Submission  for  OMB  review;  comment  request, 
2872,  3485,  13134,  38085 
Meetings: 
American  Statistical  Association  Committee  on 
Energy  Statistics,  9964 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  38467 

Engineers  Corps 

RULES 

Danger  zones  and  restricted  areas: 
Elizabeth  River,  Craney  Island  Refueling 

Station,  Portsmouth,  VA,  6653 
Hampton  Roads  and  Willoughby  Bay,  Norfolk, 

VA.  10843 
Kennebec  River,  ME;  Bath  Ironwoiks  Shipyard, 

20445 
Port  Gardner  and  East  Waterway,  WA;  Everett 
Naval  Base,  36524 
Permits  for  discharges  of  dredged  or  fill  material 
into  U.S.  waters: 
Fill  material  and  discharge  of  fill  material; 
definitions,  31129 

PROPOSED  RULES 

Corps  Regulatory  Program  and  new  Historic 
Preservation  Advisory  Council  cegulations, 

Danger  zones  and  restricted  areas: 
Kennebec  River,  ME;  Bath  Ironworks  Shipyard, 

6901 
Lake  Michigan,  Sheboygan  County,  WI; 
Wisconsin  Air  National  Guard  live  fire 
exercise  area,  10866 
Natural  disaster  procedures;  preparedness, 

response,  and  recovery  activities,  8748,  20477 


NOTICES 

Environmental  statements;  availability,  etc.: 
Arthur  Kill  Channel — Howland  Hook  Marine 

Tcnninal,  NY  and  NJ,  2199 
Big  Blue  River,  KS;  Tuttle  Creek  Dam  Safety 

Assurance  Program,  19428 
Douglas  County,  CO;  Rueter-Hess  Reservoir, 

8234 
Green  Brook  Flood  Control  Project.  NJ.  19429 
John  Redmond  Lake.  KS;  Reallocation  of  Water 

Supply  Storage  Project,  43588 
Lake  County,  CA;  Middle  Creek  Flood  Damage 
Reduction  and  Ecosystem  Restoration 
Project,  16369 
Logan  County,  WV;  Hobet  Mining,  Inc.'s 

Spruce  No.  1  Mine  Project,  17418,  19430 
Platte  West  Water  Production  Facilities.  NE, 

18179 
Siavannah  Haiixx'  Expansion  Project,  GA,  2861 
South  River,  Raritan  River  Basin,  NJ;  Hurricane 
and  Storai  Damage  Reduction  and 
Ecosystem  Restoration  Study,  39366 
Wichita  River,  OK  and  TX;  Red  River  Chloride 

Control  Project,  42239 
Wister  Lake  and  Poteau  Reservoir,  OK; 
Operation  and  Maintenance  Program, 
43588 
Environmental  statements;  notice  of  intent: 
Allegheny  and  Ohio  Rivers,  PA;  sand  and 

gravel  dredging,  569 
Arkansas  River  Navigation  Study,  Phase  11.  AR 

and  OK,  38074 
Asharoken,  NY;  hurricane  and  storm  damage 

reduction  project,  2199 
Assumption,  St  Mary,  and  Terrebone  Parishes. 
LA;  Atchafalaya  River  and  Bayous  Chene. 
Boeuf  and  Black  project,  43589 
Baltimore.  MD;  dredged  material  management 

plan,  36579 
BayviUe,  NY;  hurricane  and  storm  damage 

reduction  project,  2200 
Beaumont  and  Port  Arthur.  TX;  Sabine-Neches 

ship  channel  improvements.  35801 
C-1 1 1  Spreader  Canal  Project  FL;  study,  34915 
Caiteret  County.  NC;  Boguc  Banks  shore 

protection  feasibility  study.  6015 
Columbia  and  Lower  Willamette  Rivers  Federal 
Navigation  Channel  improvements.  OR  and 
WA,  12546 
Dade  County,  FL;  beach  erosion  control  and 
hurricane  protection  project;  cancellation, 
34916 
Everglades  Agricultural  Area  Storage  Reservoirs 

Project  FL,  8234 
Irondequoit  and  Allen  Creeks,  Panorama  Valley, 
Penfield,  Monroe  County.  NY;  flood 
damage  reduction  project  42240 
Kenosha  County,  WI,  et  al.;  Upper  Des  Plaines 
River  and  tributaries;  flood  control  and 
ecosystem  restoration  measures,  38075 
Los  Angeles  County,  CA — 
Malibu  Creek  environmental  restoration 

feasibility  study,  38944 
Marina  del  Rey  and  Ballona  Creek  sediment 
control  management  plan  feasibility 
-  study,  38075 
Louisiana  Coastal  Area.  LA;  comprehensive 
coastwise  ecosystem  restoration  feasibiUty 
study.  16093 
Maricopa  County.  AZ;  Va  Shiy'ay  Akimel  Salt 
River  Restoration  Project  AZ;  meeting. 
2201 
Merced  County.  CA;  new  University  of 
California  campus  and  associated 
infiastnicture  projects;  constniction.  14920 
Miami-Dade  County.  FL;  L-31N  Seepage 
Management  Pilot  Project  43590 
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Mobile  County.  AL — 
Ariington  and  Garrows  Bend  Channels. 
Mobile  Harbor  Federal  navigation 
project  3169.  4316 
Chocuw  Point  and  Monroe  Patk 
Development  Projea.  3170 
Monmouth  County.  NJ;  Shrewsbury  River 
Basin;  flood  control  and  ecosystem 
restoration  study.  22414.  34916 
Myrtle  Grove  Ecosystem  Restoration  Analysis. 

LA,  4413 
Nantucket  Sound.  MA;  Cjpe  Wind  Energy 

Project  4414 
Narragansen  Bay.  North  Kingstown.  Rl: 
(^onsei/Davisville  Port  and  Commerce 
Parit  3li.85 
Oceanside.  CA;  San  Diego  Shoreline  Feasibility 

Study.  38076 
Palm  Beach  County.  FL — 
ACME  Basin  B  Discharge  Project  36577. 

38324 
Hillsboro  Aquifer  Storage  and  Recovery  Pilot 
Projert.  38077 
San  Antonio  River,  Bexar  County,  TX,  20497 
San  Clemente,  CA;  shoreline  feasibility  study, 

1450 
Savannah  Harbor  Expansion  Project  GA,  8528 
Solano  County.  CA;  Mare  Island  Disposal 

Ponds.  10696 
Southern  Golden  Gate  Estates  Hydrologic 

Restoration.  FL,  36579 
Southwest  Florida;  feasibility  study.  3171 
St.  Lucie  County.  FL;  Fort  Pierce  Shore 

Protection  Project;  Capron  Shoal  dredging. 
38078 
Suffolk  County.  NY;  MonUuk  Point  Storm 

Damage  Reduction  Project  36578 
Trinity  River.  Dallas  County.  TX;  Dallas 

Hoodway  Extension.  43591 
Ventura  County,  CA — 
Hart>or  sand  bypass  system  and  regional 

beneficial  reuse  feasibility  study.  1452 
Matilija  Dam  ecosystem  restoration  feasibility 
study.  1451 
Meetings: 
Chief  of  Engineers  Environmental  Advisoiy 

Board.  14921 
Coastal  Engineering  Research  Board.  7144. 

7145 
Estuary  Habitat  Restoration  Council.  872.  31285 
Inland  Waterways  Users  Board.  13129.  42241 
Nationwide  pennits  (NWPs);  issuance,  reissuance. 

and  modifications.  2020.  6692.  8579 
Reporu  and  guidance  documents;  availability,  etc.: 
Estuary  Habitat  Restoration  Strategy.  22415. 
42241 

Environmental  Protection  Agency 

RULES  * 

Acquisition  regulations: 
Administrative  changes  and  technical 

amendments.  11439 
Procurement  officials  empowerment  and 

miscellaneous  technical  amendments.  5070 
Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements. 
43545 
Air  pollutants,  hazartlous;  national  emission 
standards: 
Cellulose  products  manuhctuting.  40044 
.  Control  technology  determinations;  general 

provisions;  clarifications.  16582 
Generic  maximum  achievable  control 

technology  standards,  39301 
Hazardous  waste  combustots.  6792,  6968 
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Leather  fiiiisiiing  operations,  9156 
Metal  coil  surface  coating,  39794 
'   Natural  gas  transmissioa  and  storage  facilities; 
iecimical  correction,  8202 
Pesticide  active  ingredient  production,  13S08, 

13514,  21579,  38200 
Petroleuni  refineries;  catalytic  cracking  units, 
catalytic  reforming  units,  and  sulfur 
recovery  units,  17762 
Phannaceuticals  production;  test  methods  and 
compliance  proceduies;  CFR  correction, 
15486 
Phosphoric  acid  manufacturing  and  phosphate 

fertilizen  production  plants,  40578,  40814 
Portland  cement  manufacturiiig  industry.  16614 
Primary  copper  smelting,  40478 
Secoodaiy  ahimiiium  production,  41 118 
Vegetable  oil  production;  solvent  extraction, 

16317 
Wet-formed  fiberglass  mat  production,  17824 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Testing  and  monitoring  provisions;  amendments; 
CFR  conection,  43550,  43707*^ 
Air  pollution  control: 
Federal  operatiug  permit  programs — 
Connecticut,  5490 
Indian  country  status,  38329 
Maryland,  5490 
Interstate  ozone  transport  reductioii — 
Federal  Nitrogen  Oxides  Bodget  Trading 
Program;  Section  126  petitions;  revised 
deadlines,  21522 
Nitrogen  oxides;  State  impfementabon  plan 
call  and  Section  126  petitions:  response 
to  court  remand,  21868 
Nitrogen  oxides  State  implementation  plan 
call;  electric  generating  units;  seasonal 
beat  input  growth  rates;  response  to 
remands  in  court  cases,  10844 
State  operating  permits  programs — 
Connecticut,  31966 
District  of  Columbia,  4673 
Indiana,  34844 
Iowa,  9594,  11579 
Kentucky,  7973 
New  York,  5216 
Oregon,  39630 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Tier  2/gasoline  suifiir  regulations.  38338,  40169 
Air  programs: 
Acid  Rain  and  Nitrogen  Oxides  Budget  Trading 
Programs;  definitions  and  continuous 
emission  monitoring  provisions;  revisions, 
40394 
Ambient  air  quality  standards,  national — 
Ozone;  1-hour  standards  interpretation;  CFR 

correction,  11579 
Ozone;  meeting,  1 1924 
Fuels  and  fiiel  additives — 
Compliance  baseline  modification;  CFR 

correction,  4674 
Composition  of  additives  certified  under 
Gasoline  Deposit  Control  Program; 
variability  requirements  revisions; 
partially  withdrawn,  3440 
Denver/BoaMer,  CO;  Federal  summer 

gasoline  Reid  Vapor  ftessure  volatility 
standard;  relaxation,  3435.  13092 
Motorcycle  fiiel  inlet  restrictor  exemption; 
gasoline  containing  lead  or  lead 
'  additives;  prohibition  for  highway  use. 
36676 
Reformulated  gasoline  covered  area 

provisions;  modifications,  38398 
Reformulated  gasoline  transition  from  winter 
to  summer  grade;  blendstock  tracking 
and  accounting  requirements  eliminated. 
8729 


Outer  Continental  Shelf  regulations — 

Alaska;  consistency  update,  14646,  20651 
Stratospheric  ozone  protection — 
Essential  use  allowances  allocation  (2002 
CY),  and  essential  laboratory  and 
analytical  uses;  de  minimis  exemption 
extension  through  2005  CY,  6352 
Fire  suppression  substitutes  for  ozone- 
dq>leting  substances;  restrictions 
removal;  list  of  substitutes,  4185,  12874 
Methyl  brotoide;  allowances  to  produce  for 

developing  countries,  21 130 
Ozone-depleting  substances;  substitutes  list, 
13272 
Air  programs;  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 
Indiana.  10620,  11745 
Maine.  39628 
Pennsylvania.  22354 
Puerto  Rico.  41179 
Rhode  Island,  17944 
Various  States,  271,  4179,  13271 
Air  programs;  State  authority  delegations: 
Idaho.  3106 
Maryland.  4359 
Oregon.  3%22 
Pennsylvania.  4181.  4363 
Various  States.  20652 
Virginia.  825 
Washington.  11417 
West  Virginia.  15486 
Air  quality  implementation  plans: 
'Preparation,  adoption,  and  submittal — 
Consolidated  emissions  reporting.  39602 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Alabama.  4668.  17286 
Alaska.  822.  5064 
Arizona.  43013.  43020 
California.  18.  19.  2573,  3816,  3819,  5725, 
5727,  5729,  6410,  7960,  8721,  8723,  8724, 
8893.  8894.  9209.  9403.  9405.  11925. 
15336.  16026.  16638.  16640,  16642,     . 
16644,  19682,  19685,  20034,  20645, 
30589,  30591,  34405,  35434,  36105, 
383%,  39616,  40867.  42500,  42726, 
42999,  43004 
Georgia,  8200,  19335,  30574 
Idaho.  43006 

Illinois.  181 15,  34614.  37323,  39858 
Indiana.  3816.  38006 
Iowa.  9591 
Kansas.  6655 

Kentucky.  5952.  17007.  17624 
Louisiana.  41840 
Maine,  10099.  35439 
Maryland.  8897,  36810.  39856 
Massachusetts,  7272 
Michigan,  43548 

Minnesota,  7957,  8727,  31%3,  35437 
Missouri.  6658.  7%3.  13570,  13573,  18497. 

20036 
Montana,  7966,  22168,  31 143,  39473 
Nebraska,  37325 
Nevada,  6130,  17939 
New  Hampshire,  18493 
New  Jersey.  2811.5152 
New  Mexico.  6148 
New  York,  5170,  19337 
Ohio,  4669,  7954,  18497 
Pennsylvania.  36108,  38894.  39854.  43002 
South  Carolina.  20647.  30594,  43546 
South  Dakota,  39619 
Texas.  19515 
Utah.  7961.  35442 
WriSt  Virginia,  5953,  31733 


Wisconsin.  37328,  42729 
Wyoming,  5485,  15335 
Air  quality  platming  purposes;  designation  of 
areas: 
Arizona,  7082,  43013,  43020 
California,  7082 
Kentucky,  6411,  16646 
Louisiana,  42688 
Massachusetts,  7272 
Montana,  7966,  31143 
Nevada,  12474,  17939 
New  York.  19337 
Ohio.  6411,  11041 
Wisconsin,  37328 
Civil  monetary  penalties;  inflation  adjustment, 

41343 
Hazardous  waste: 
CcKTCctive  Action  Management  Units — 
Amendments,  2962 
Sute  notifications,  38418 
Identification  and  listing — 
Exchisions,  1888,  1896,  16262,  36110,  42187 
Solid  waste;  toxicity  characteristic;  definition, 

11251 
Spent  catalysts  from  dual-purpose  petroleum 
hydrc^rocessing  reactors.  30811 
Inorganic  chemical  manufacturing  processes 
identification  and  listing,  newly  identified 
wastes  land  disposal  restrictions,  etc.; 
correction,  17119 
Land  disposal  restrictions — 
Chemical  Waste  Management,  Inc., 

Kettleman  City,  CA;  treatment  variance, 
36813 
U.S.  Ecology  Idaho,  Inc.,  Grand  view.  ID,  and 
CWM  Chemical  Services.  LLC.  Model 
City.  NY;  treatment  variances,  35924 
Hazardous  waste  program  authorizations: 
Arkansas,  20038 
Delaware,  8900,  20446 
Nevada,  40229 
North  Carolina,  9218 
Utah,  30599 
Washington,  17636 
Wisconsin,  9406.  19517.  43027 
Permits  for  discharges  of  dredged  or  fill  material 
into  U.S.  waters: 
Fill  material  and  discharge  of  fill  material; 
definitions.  31129 
Pesticide  programs: 
Ant  or  roach  insecticide  bait  stations;  aduh 
portion  of  child-resistant  packaging 
specifications;  exemption,  35910 
Cyhalofop-butyl, 

Technical  correction,  43255 
Termite  insecticide  bait  stations;  adult  portion 
of  child-resistant  packaging  specifications; 
exemption,  35909 
Pesticides;  toleraiKes  in  food,  animal  feeds,  and 
raw  agricultural  conutHxiities: 
1,2  ethanediamine,  polymer  with  methyl  oxirane 

and  oxirane,  6414 
2,4-D,  10622 
2.4-D.  etc..  41628 
Acetamiprid.  14649 
Alfalfa,  etc.;  nomenclature  changes;  technical 

amendment,  41802 
Avermectin,  etc.,  35045 
Bentazon,  5740 
Benzene,  etc.,  16027 
Bifenazate,  4913 
Carboxin,  40211 
Carfentrazone-ethyl.  40203 
Oarified  hydrophobic  extiact  of  neem  oil. 

43551 
Cyhalofop-butyl.  38407 
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Diflubenzuron.  7085 

Ethalfluralin.  2333 

Fenbuconazole.  1880 

Fenhexamid.  19114 

Fluazinam.  19120 

Fludioxonil.  37332 

Foramsulfuron,  15120 

Furilazole,  15727 

Hydrogen  peroxide,  9214.  41843 

Imidacloprid.  2580 

Indian  meal  moth  granulosis  virus,  1102 

Isoxadifen-ethyl.  12875 

Lysophosphatidylethanolamine.  17631 

Mepiquat.  3113 

Methyl  parathion  and  ethyl  parathion.  38600 

Minimal  risk  active  and  inert  ingredients.  36534 

Nicotine,  35912 

Nomenclature  changes;  technical  amendments. 

42392 
Polymers.  36525 
Propiconazole.  14866 
Silica,  amorphous,  fumed  (crystalline  free), 

34616 
Sodium  starch  glycolate,  19339 
Spinosad.  40196 
Sulfuryl  fluoride.  5735 
Tetraethoxysilane  polymer  with 
hexamethyldisiloxanc.  6418 
Trifloxystrobin,  35915 
Triflumizole.  40219 
Triflusulfuron  methyl.  40189 
Vinclozolin.  40185 

Zeta-cypermethrin  and  its  inactive  R-isomcrs, 
6422 
Pesticide  tolerance  processing  fees.  11248 
Radiation  protection  programs: 
Los  Alamos  National  Laboratories — 
Transuranic  radioactive  waste  for  disposal  at 
Waste  Isolation  Pilot  Plant;  waste 
characterization  program  documents 
availability,  6661 
Reporting  and  recordkeeping  requirements,  22353 
Reports  and  guidance  documents;  availability,  etc.: 
Air  pollution;  standards  of  performance  for  new 
stationary  sources;  and  hazardous  air 
pollutants,  new  stationary  sources  and 
national  emission  standards — 
Applicability  determination  index  daubase 
system;  applicability  and  monitoring; 
regulatory  interpretations;  correction, 
1295 
Superfund  program: 
National  oil  and  hazanlous  substances 
contingency  plan- 
National  priorities  list  update.  5218,  5955. 
7279.  7576,  7614,  11424,  12478,  19130, 
43552 
Toxic  substances: 

Lead-based  paint  activities — 
Dangerous  levels  identification;  target 
housing  and  child-occupied  facilities; 
work  practice  standards;  CFR  correction, 
15489 
Significant  new  uses — 
Benzene,  ethenyl-,  ar-bromo  derivatives,  etc., 

17643 
Perfluoroalkyl  sulfonates,  1 1008 
Propanedioic-acid,  etc.,  12879 
Substituted  carboheterocyclic  butane 
tetracarboxylate,  etc..  12882 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Coal  mining.  3369 
Water  pollution  control: 
Marine  sanitation  devices — 
Florida  Keys  National  Marine  Sanctuary.  FL; 
no  discharge  zone.  35735 


National  Pollutant  Discharge  Elimination 
System — 
Storm  water  discharges;  CFR  correction, 
4675 
Ocean  dumping;  site  designations — 
Atiantic  Ocean  offshore  Charieston.  SC. 
30597 
Underground  injection  control  program — 
Class  V  wells;  sub-classes.  39584 
Water  programs: 
Agency  administered  permit  programs;  National 
Pollutant  Discharge  Elimination  System 
(NPDES);  storm  water  discharges;  CFR 
correction,  42501 
Clean  Water  Act;  Recognition  Awards  Program 

6138 
Decisionmaking  procedures;  CFR  correction. 

30811 
Water  quality  standards — , 

Shields  Gulch.  ID;  cold  water  biota 
designated  use  withdrawn.  1 1 247 
Water  supply: 
National  primary  drinking  water  regulations — 
Long  Term  I  Enhanced  Surface  Water 

Treatment.  1812 
Public  water  systems;  unregulated 

contaminant  monitoring;  reporting  date 
esublishment.  1 1043 
Underground  injection  control  program — 
Region  8  motor  vehicle  waste  disposal  wells, 
38403 

PROPOSED  RULES 

Acquisition  regulations: 

Contractor  performance  evaluations,  7657  . 
Air  pollutants,  hazardous;  national  emission 
standards: 
Chromium  emissions  from  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  38810 
Delegations'  provisions;  clarifications,  2286 
Engine  test  cells/stands,  34548 
Generic  maximum  achievable  control 

technology  standards,  39324 
Metal  furniture  surface  coating  operations. 

20206 
Miscellaneous  organic  chemical  and  coating 

manufacturing.  16154.  21612 
Municipal  solid  waste  landfills.  36460 
Organic  liquids  distribution  (non-gasoline), 

15674 
Pesticide  active  ingredient  production,  13504, 

17492 
Portland  cement  manufacturing  industry,  16625 
Publicly  owned  treatment  works,  13496 
Refractory  products  manufacturing.  42108 
Secondary  aluminum  production.  41 124.  41 136. 

41138 
Semiconductor  manufacturing  operations,  30848 
Vegetable  oil  (noduction;  solvent  extraction. 

16343 
Wood  building  products;  surface  coating 
operations.  42400 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Municipal  solid  waste  landfills;  clarifications. 

36476 
Testing  and  monitoring  provisions;  amendments, 
4377 
Air  pollution  conUx>l: 
Interstate  ozone  transport  reduction — 
Nitrogen  oxides;  Section  126  petitions 

regarding  sources;  and  Title  V  operating 
permit  programs,  applicable  requiremem 
definition.  8386 
Nitixjgen  oxides;  State  implemenution  plan 
call,  technical  amendments,  and  Section 
126  rules;  response  to  court  decisions. 
83%,  17954 


State  operating  permits  programs — 

Alabama.  15767  )   ' 

Connecticut,  11636 
Indiana.  34886 
Iowa.  1431.9641 
Kentiicky.  8001 
Oregon.  39662 
Washington,  43575 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
Heavy-duty  diesel  engines  and  vehicles;  2004 
and  later  model  year  emission  standards; 
nonconformance  penalties.  2159 
Correction.  3640 
Nonroad  large  spark  ignition  engines  and 
recreational  engines  (marine  and  land- 
based);  emissions  control.  21613 
Tier  2/gasolinc  sulfur  regulations.  40256 
Air  programs: 

Ambient  air  quality  standards,  national — 
Ozone;  meetings.  7112 
Ozone;  response  to  remand.  1430 
Fuels  and  fuel  additives — 
Denver/Boulder,  CO;  Federal  summer 

gasoline  Reid  Vapor  Pressure  volatility 
standard;  relaxation,  3468 
Reformulated  gasoline  covered  area 
provisions;  modifications.  38453 
New  marine  compression-ignition  engines  at  or 
above  30  liters/cylinder;  air  pollution 
emissions  conttol.  37548 
Outer  Continental  Shelf  regulations — 

Califorhia:  consistency  update.  2846.  17955 
Stratospheric  ozone  protection — 
Fire  suppression  substitutes  for  ozone- 
depleting  substances;  restrictions 
removal;  list  of  substitutes,  4222 
Methyl  bromide;  allowances  to  produce  for 
developing  countries,  21 135 
Air  programs;  approval  and  promulgation;  State 
plans  for  designated  facilities  and  pollutants: 
Indiana.  10656 
Maine,  39661 
Oregon,  39661  . 
Pennsylvania,  22376 
Puerto  Rico.  84%.  17321 
Rhode  Island.  1 7%  I 
Utah.  35470 

Various  States.  279.  4220 
Air  programs;  State  authority  delegations: 
Idaho.  3137 
Maine,  2390 
Maryland,  4378 
Pennsylvania,  4221,  4378 
Various  States.  1676 
Virginia.  850 
West  Virginia.  15510 
Air  quality  implementation  plans: 

Preparation,  adoption,  and  submittal — 
Regional  haze  rule;  Western  States  and 
eligible  Indian  Tribes;  sulfur  dioxide 
milestones  and  backstop  emissions 
trading  program.  30418 
Air  quality  implemenution  plans;  approval  and 
promulgation;  various  States: 
Alabama.  17317 
Alaska.  849.  5078.  38218 
Arizona.  19148,  43072,  43073 
California.  50.  3849,  6456.  7997.  8493.  8761. 
8924.9424,  10653.  11633.  15345.  16669. 
19730.  20078.  20478.  30637.  31998. 
34422,  35467.  36136.  38453.  38626, 
38630,  3%58.  3%59.  40897.  42516. 
42743.  43071 
Colorado.  36124 
Georgia.  19369 
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Idaho,  43072 

niinois.  18149.  34647.  3736^ 

Indiana.  38044 

Iowa.  9640 

Kentucky.  17669  I 

Louisiana.  30638.  35468.  41^14 

Maine.  35468 

Maryland.  8925,  36849,  39927 

Massachusetts.  7323 

Michigan,  43575 

Minnesota.  7997.  8761.  31998,  35467 

Missouri,  8000.  13587,  20080 

Montana,  8001.  22242.  31 168,  40897 

Nebfaska,  37370 

Nevada.  17955 

New  Hampshire.  18547 

New  Mexico.  6153 

Noftfa  Carolina,  42519 

Ohio.  4695.  7996 

Pennsylvania,  34647.  36137,  38924.  39926. 

43071 
South  Carolina,  17317.  20713,  30640 
South  Dakota,  39658 
Texas,  5078,  12949 
Utah,  8000,  9425,  21607,  35470 
West  Virginia,  31752 
Wisconsin.  10116.  37370      I 
Wyoming.  5552.  15345 
Air  quality  planning  purposes;  designation  of 
areas: 
Alaska.  36135 
Arizona,  43072,  43073 
Kentucky.  6459 
Louisiana,  42697 
Massachusetts.  7323 
Montana,  8001.  31168 
Nevada.  17955.21194 
Ohio.  6459 
Wisconsin,  37370 
Civil  monetary  penalties;  inflation  adjustment. 

41363 
Debannent  and  suspension  (nonprocurement)  and 
drag-free  workplace  (grants): 
Govemmentwide  requirements.  3266 
Electronic  reporting  establishmoit;  electronic 
recofds 
Meetings.  278 
Gnnts  and  other  Federal  assistance: 
Clean  Air  Act  Tribal  authority- 
Idaho.  Oregon,  and  Washington;  Indian 
reservations;  Federal  implementation 
plans.  11748 
Hazardous  waste: 
Cathode  ray  tubes  and  mercuty-containing 

equipment,  40508 
Identification  and  listing — 

Exclusions,  8762.  10341.  11639 
Land  disposal  restrictions —  _ 

Chemical  Waste  Management,  Inc.. 

Kettkman  City,  CA;  treatment  variance. 
36849 
Mmucipal  solid  waste  landfills;  research, 
development,  and  demonstration  permits, 
39662 
ftoject  XL  (excellence  and  Leadership) 
program;  site-specific  projects — 
New  Jersey  Gold  Track  Prt^ram,  18528 
Resource  Conservatioa  and  Recoveiy  Act 

Burden  Reduction  Initiative,  2518 
State  underground  storage  tank  program 
approvals — 
Nebraska,  10353 
South  Carolina.  4225 
Hazardous  waste  program  authorizations: 
Ariunsas.  20080 
Delaware,  8925  . 
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Michigan,  9225 
Nevada,  40260 
North  Carolina.  9225 
Oregon,  41207 
Utah,  30640 
Washington,  1931 
Wisconsin,  9427 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  commodities: 
Acephate,  etc.,  18150 
Allethrin,  ll%5 
Benomyl,  1917 
Casein,  etc.,  1925 
Methoxychlor,  16073 

Methyl  parathion  and  ethyl  parathion,  5553 
Nicotine,  2175 
Oxadixyl,  5548 
Sodium  starch  glycolate,  2393 
Radiation  protection  programs: 
Idaho  National  Engineering  and  Environmental 
Laboratory — 
Transuranic  radioactive  waste  for  disposal  at 
Waste  Isolation  Pilot  Plant;  waste 
characterization  program  documents 
availability,  12949 
Rocky  Flats  Environmental  Technology  Site — 
Transuranic  radioactive  waste  for  disposal  at 
Waste  isolation  Pilot  Plant;  waste 
characterization  program  documents 
availability,  35471 
Semi-armual  agenda,  33724 
Solid  wastes: 
Hazardous  oil-bearing  secondary  materials  from 
petroleum  refining  industry  and  other 
materials  processed  in  gasification  system 
to  produce  synthesis  gas,  13684,  39927 
Superfund  program: 
National  oil  and  hazardous  substances 
contingency  plan — 
National  priorities  list  update,  5246,  7324, 
7326,  7580,  7657,  8836,  34886,  39326, 
41914.  43578 
Toxic  substances: 
Significant  new  uses — 
Burkholeria  cepacia  complex.  1 179 
C.I.  Pigment  Orange  20.  etc.,  1937 
Neodecaneperoxoic  acid,  etc.,  12950 
PerfluoroalkyI  sulfonates,  11014.  16345 
Water  pollution;  effluent  guidelines  for  point 
source  categories: 
Construction  and  development;  storm  water 

discharges.  42644 
Meat  and  poultry  products  processing  facilities, 

8582,  20081 
Metal  products  and  machinery,  35774,  38752 
Water  pollution  control: 
National  Pollutant  Discharge  Elimination 
System — 
Cooling  water  intake  structures  at  Phase  11 
existing  facilities;  requirements,  17122, 
41668 
Ocean  dumping;  site  designations — 
Atlantic  Ocean  offshore  Wilmington,  NC, 
15348 
Water  programs: 
Clean  Water  Act;  Recognition  Awards  Program, 
6145 
Water  supply: 
National  primary  and  secondary  drinking  water 
regulations — 
Aeromonas  hydrophilia  in  drinking  water 
distribution  systems;  analytical  method 
approval,  10532 


National  primary  drinking  water  regulations — 
Agency  review  results,  19030 
Drinking  water  Contaminant  Candidate  List; 

priority  contaminants;  preliminary 

regulatory  determinations,  38222 
Public  water  systems;  unregulated 

contaminant  monitoring;  reporting  date 

establishment,  11071 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  319,  320. 
585,  2878,  4252,  4253.  4421.  4957.  5281. 
6706.  7150.  9731,  10401,  10708,  10709. 
10912,  10913,  12988,  13139.  15565, 
17069,  17070,  17991,  18603.  18604, 
18606,  18609,  21668,  22077,  31300, 
34703,  34704.  34705.  35806.  39712, 
40729,  41415.  41981.  42251,  43106,  43592 
Reporting  and  recordkeeping  requirements. 

5804.  6519,  9970,  10915,  36171,  39712 
Submission  for  OMB  review;  comment  request, 
322,  5806,  5807,  6520,  9971,  10402, 
10404,  10405,  10709,  13323.  13324. 
13325.  21231.  31301.  31302.  37417, 
37418,  37419,  37420.  37421.  39713, 
39714,  39716.  39717.  40286.  40287, 
41416.  43109,  43110,  43111,  43594 
Air  pollutants,  hazardous;  national  emission 
standards: 
Applicability  Determination  Index.  14936 
Clean  Air  Act — 
Source  category  list  and  standards  schedule; 
revisions,  6521.43112 
Air  pollution;  standards  of  performance  for  new 
stationary  sources: 
Applicability  Determination  Index,  14936 
Air  pollution  control: 
Citizens  suits;  proposed  settlements — 
Aluminum  Association,  16374 
American  Crop  Protection  Association  et  al., 

5116 
American  Foundrymen's  Society  et  al.,  9972 
Association  of  Irritated  Residents  et  al., 

35812 
General  Electric  Co.,  13326 
Medical  Alliance  for  Healthy  Air  et  al.,  8535 
MOBILE6  motor  vehicle  emissions  factor 

model;  availability.  4254 
PuriNOx  diesel  fiiel;  alternative  Tier  2 

requirements,  35808 
State  operating  permits  programs — 
Alabama.  19572 
California,  35990,  38324 
Georgia,  36590 
Hawaii,  15385 
Missouri,  13626 
New  York,  8016.  34706 
Ohio,  19175 
Texas,  732,  16374 
Various  States.  7687 
Washington.  72 
Air  pollution  control;  new  motor  vehicles  and 
engines: 
California  pollution  control  standards — 
Federal  preemption  waiver  request  and 
within-scc^  waiver  request;  hearing 
opportunity,  35809.  38652 
Low-emission  and  zero-emission  vehicles; 
hearing  date  correction,  42556 
Air  programs: 
Ambient  air  monitoring  reference  and  equivalent 
methods — 
Environment  S.A.  Model  COI2M  Gas  Filter 
Correlation  Carbon  Monoxide  Analyzer, 
etc..  42557 
Tisch  Environmental  Model  TE-6070  PMIO 
High- Volume  Air  sampler,  etc.,  15566 
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Fuels  and  fuel  additives — 
Reformulated  gasoline  program;  removal 
from  seven  counties  in  Maine,  38495 
State  implementation  plans;  adequacy  status  for 
transportation  conformity  purposes — 
California,  8017 
Georgia,  887 
Nevada.  1461 
New  Jersey.  30915 
Oregon.  17686 
Texas.  40922 
Stratospheric  ozone  protection- 
Methyl  bromide;  process  for  exempting 
critical  uses.  31798 
Committees;  establishment,  renewal,  termination, 
etc.: 
Acute  Exposure  Guideline  Levels  for  Hazardous 
Substances  National  Advisory  Committee. 
1973 
Environmental  Laboratory  Advisory  Board,  586 
Good  Neighbor  Environmental  Board.  8%5 
National  Drinking  Water  Advisory  Council, 

41717 
Pesticide  Program  Dialogue  Committee,  74 
Science  Advisory  Board,  10710,  15802,  38957. 

41718 
Scientific  Counselors  Board.  34922 
U.S.  Representative  to  Commission  for 
Environmental  Cooperation — 
Governmental  Advisory  Conimittee.  11474, 

43114 
National  Advisory  Committee,  11474,  43114 
Confidential  business  information  and  data 

transfer,  14709,  201 14,  22078,  30916,  34922, 
38099,  39978,  41721.  42558 
Environmental  sutements;  availability,  etc.: 
Agency  statements — 
Comment  availability.  587.  1462.  2650.  3697, 
4957,  6022,  7152,  8242.  9448.  1071 1, 
11691,  15193.  17992.  20762.  22425. 
31801.  35106,  36591.  38101.  39382, 
40923,  42253,  43595 
Weekly  receipts,  586,  1461.  2651.  3697, 
4959,  6021,  7151,  8243,  9448,  10712, 
11691,  13326.  15193,  J6375.  17993, 
19435,  20763,  22426,  31801,  35108, 
36592,  38100,  39383,  40922,  42253, 
43596 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
Georgia,  38471 
Ohio,  38471 
Enviroijmental  statements;  notice  of  intent: 
Coastal  nonpoint  pollution  control  programs; 
Stotes  and  territories — 
Delaware,  4393 
Virgin  Islands,  4393 
Jefferson  Parish,  LA;  Lafitte-Marrero  Wateriine, 

20764 
Mississippi  River  and  Maurepas  Swamp,  LA; 

coastal  wetlands  restoration  project.  20764 
Ocean-dredged  material  disposal  sites — 
Point  Thomson  Unit,  AK,  19435 
EPA  Dockets;  electronic  public  docket  and 

comment  system;  availability,  38102 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Bakery  Partnership  Program,  5586.  22078 
Beaches  Environmental  Assessment  and  Coastal 
Health  Act  Program  Development  Grants. 
•      13140 
Chesapeake  Bay  Program,  2434,  37422 
Clean  Water  Act;  nonpoint  source  grants  to 

Indian  tribes,  2879 
Clean  Water  Partners  for  21st  Century; 
demonstration  program,  16751,  39980 


Community-Based  In-Home  Asthma 

Environmental  Education  and  Management, 
20115 
Environmental  cleanups;  research  to  develop 
improved  methods  and  approaches  to 
empower  communities  to  participate  more 
effecUvely,  41992 
Environmental  justice  revitalization 
demonstration  projects,  20406 
Environmental  management  systems;  local 
resource  centers  assistance  to  public 
entities,  2651 
Environmental  policy;  decision-making  and 

valuation,  3180 
Great  Lakes  National  Program,  1344 
Human  exposure  data  analysis;  novel 

approaches;  meeting,  30680 
Investigator-initiated  grants  program.  6260, 

30917 
Mobile  Source  Outreach  Assistance 

Competition,  5117 
Multi-Media  Sute  and  Tribal  Assistance 

Agreements,  37423 
National  Environmental  Information  Exchange 

Network  Program,  6328 
Pollution  Prevention  Program,  18611 
Regional  pesticide  environmental  stewardship 

program,  16106 
Region  III  Strategic  Agriculture  Initiative 

Program,  20508 
Region  III  Urban  Initiative  Grants,  39384 
Special  projects  and  programs,  30379 
Tribal  pesticide  projects,  10712 
Water  quality  cooperative  agreement  allocation, 

5119 
Water  quality  projects,  7153 
Watershed  Initiative;  design  process,  36172 
Grants,  State  and  local  assistance: 
Grantee  performance  evaluation  ■reports — 
Various  States,  8243 
Hazardous  waste: 
Land  disposal  restrictions;  exemptions — 
Vickery  Environmental,  Inc.,  20971 
Integrated  risk  information  system: 

Health  effects  of  chronic  exposure  to  chemical 
substances;  information  request,  1212 
Meetings: 
Acute  Exposure  Guideline  Levels  for  Hazardous 
Substances  National  Advisory  Committee, 
14939,  38269 
Analysis  of  Pollutants  in  Environment:  Annual 

Conference,  13758 
Association  of  American  Pesticide  Control 
Officials/State  FIFRA  Issues  Research  and 
Evaluation  Group,  11327,  38270 
Children's  Health  Protection  Advisory 

Committee,  5121,36877 
Clean  Air  Act  Advisory  Committee,  1215, 

2434,  3897,  17427,  31802.  34707 
Clean  Air  Scientific  Advisory  Committee,  323 
Clean  Diesel  Independent  Review  Panel,  40730 
Drinking  water — 
E>rinking  water  Contaminant  Candidate  List; 
priority  contaminants;  preliminary 
regulatory  determinations;  stakeholders, 
41722 
Ecological  assessment  of  Bt  crops  on  non-target 

invertebrates;  workshop,  35108 
Environmental  Financial  Advisory  Board,  6536 
Environmental  Laboratory  Advisory  Board, 

4959,  9973,  15568,  37426 
Environmental  Modeling  Work  Group,  9268 
Environmental  Policy  and  Technology  National 
Advisory  Council,  1463,  10715,  36877, 
36878,  38272 
EPA-USDA  Committee  to  Advise  on 
.   Reassessment  and  Transition,  7153 


EPCRA/TRI  training  workshops.  5807 
Exposure  Modeling  Working  Group.  39718 
RFRA  Scientific  Advisory  Panel.  1973,  15804. 

38104 
Framework  for  Cumulative  Risk  Assessment; 
technical  peer  review  workshop.  31803 
Good  Neighbor  Environmental  Board.  6023, 

22427 
Gulf  of  Mexico  Program  Citizens  Advisory 

Committee,  35109 
Gulf  of  Mexico  Program  Focus  Teams.  351 10 
Gulf  of  Mexico  Program  Management 

Committee,  17994 
Gulf  of  Mexico  Program  Policy  Review  Board. 

42772 
t^ocal  Government  Advisory  Committee,  16376 
Metals  assessment  framework  development, 

55% 
Mississippi  River/Gulf  of  Mexico  Watershed 

Nutrient  Task  Force.  1975 
National  Drinking  Water  Advisory  Council, 

19436 
National  Environmental  Education  Advisory 

Council,  1975 
National  Environmental  Justice  Advisory 

Council.  36176 
Natiorial  Environmental  Laboratory 

Accrediution  Conference.  41992 
National  primary  drinking  water  regulations; 

six-year  review;  stakeholders.  35540 
Nation's  waters  attainable  uses  designation; 

national  symposium,  I5I9S 
Organophosphate  pesticide  cumulative  risk 
assessment:  revisions;  technical  briefing, 
34707,  39719 
Ozone  Transport  Commission,  6920 
Pesticide  Program  Dialogue  Committee.  20 II 8 
Reference  Dose  and  Reference  Concentration 
Processes  Review  document;  technical  peer 
review  workshop.  384% 
Science  Advisory  Board,  1463.  2434.  2655. 
6023,6920.  10192,  11328.  15805.  18614. 
19572.  20765.  30681.  3581 1,  36593. 
40288,40289.41722 
Scientific  Counselors  Board  Executive 

Committee,  2655.  8%8.  20767,  20973 
State  and  Tribal  Toxics  Action  Forum.  17427 
State  RFRA  Issues  Research  and  Evaluation 

Group,  15806 
Terrestrial  field  dissipation  workshop.  40290 
Tribal  Pesticide  Program  Council.  55% 
U.S.  Government  Represenutive  to  Commission 
for  Environmental  Cooperation — 
Governmental  Advisory  Committee.  18890 
National  Advisory  Committee.  18890 
Water  quality  funding  programs;  manag^nent; 

workshop,  6536 
Watershed  Initiative,  31302 
Municipal  solid  waste  landfiH  permit  programs; 
adequacy  determinations: 
Nofthem  Mariana  Islands,  8966 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Corns  Consulting  Inc..  2656 
University  of  Southern  California,  2656 
Pesticide,  food,  and  feed  additive  petitions: 
ARCTECH.  Inc..  10203 
Aventis  CropScience.  592.  1 1476 
BASF  Corp.  et  al.,  6024 
Bayer  Corp.,  365% 
Bird  Shield  Repellent  Corp.,  8968 
Dow  AgroSciences  LLC,  7156.  359% 
El.  du  Pont  de  Nemours  &  Co..  3700.  10722 
FMCCoq)..  7159 
Gowan  Co..  20121 

Interregional  Research  Project  (No.  4).  1 1480. 
13628.  14944.  18890.  21671.  21673. 
21676.  38276.  40292 
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MeadWesuco  Corp.,  36176 
Monsanto  Co..  18894 
Nutra-Paifc  Inc.,  323 
Safe  Materials,  Inc.,  19180 
Sankyo  Co..  Ltd.,  36178 
Syngente  Crop  Protection,  Inc.,  12990,  43310 
Tomen  Agro,  Inc.,  6028 
Vaient  BioSciences  Corp.,  14948 
Valent  U.S.A.  Corp.,  37426,  38660 
Pesticide  producing  establishments;  termination: 

Seacoast  Laboratories  et  al.,  3180 
Pesticide  programs: 
Endangered  Species  Act — 
Pesticide  uses  and  potential  effects  on  plants 
and  fish;  proposed  consent  decree; 
comments  request,  21232 
Organophosphates — 
Non-contributing  tolerances;  reassessment, 

35991 
Risk  assessments  and  public  participation  in 

risk  management — 
Terbufos,  2209 
Risk  assessments;  availability,  etc.— 
Acephate,  4426 
Atrazine,  13143,  30379 
Imazalil,  14710 
Lindane,  4714 
Molinate,  15S69 

Norflurazon  and  fenbutatiii-oxide.  39980 
Organophosphorous  pesticides,  41993 
Oxyfluorfen.  4425,  S148    j 
Proipanil,  38653  ' 

Sodium  acifluoren,  17994  , 
Ziram,  14711 
Pesticide  registration,  cancellation,  etc.: 
Acephate,  10193,  181% 
AgraQuest,  Inc.,  30917 
Aventis  Cropscience  USA,  LP,  et  al.,  40730 
Aventis  Environmental  Science  et  al.,  1 1475 
Aventis  USA,  7154 
Benomyl,  1976 

Bonide  Products,  Inc.,  et  al.,  20767 
Buckman  Laboratories  International,  Inc.,  42559 
Cheminova  AGRO  A/S  et  al..  13327 
Chlorpyrifos,  3698 
Chlorpyrifos-mediyl,  20118 
Chromated  copper  arsenate  wood  preservative 

products.  8244,  13328 
Diazinon,  587,  10196 
Dimetboale,  1345,  11330.  21669 
Dbulfoton  and  naled,  1348 
Earth  Care  &  International  Paints  Inc.,  13627 
Exit  Holdings  L.L.C.,  19177 
Fenamiphos  and  metolachlor.  13329 
Gardens  Alive.  9449 
Gard  Products.  Inc.,  1351       | 
Greenville  Farms,  10717 
Inert  ingredients  and  Rhodamine  B; 

reclassificatioa,  10718    i 
JP  BioRegulators,  Inc.,  4029ll 
Monsanto  Co.,  1 1333,  21669 
Novozymes  Biologicals,  Inc.,  431 14 
Organophosphates —  \ 

Methidathioo,  34708 
Propargite,  19178  |  ■ 

Thermo  Trilogy  Corp.,  14943 
Vahie  Gardens  Supply.  LLC.  et  al..  1215.  10200 
W.P.  Chemical  Products,  Inc.,  et  al..  38272 
Pesticides;  emergency  exemptions,  etc.: 
Avermectin,  38664 
CarboAvan,  43314 
Coomaphos,  etc.,  6707 
Norflurazon,  4427 
Norflurazon,  etc.,  36000 
Tebufenozide.  40293 
Tetraconazole.  5598 


Pesticides;  experintental  use  permits,  etc.: 
AVA  Chemical  Ventures.  L.L.C..  43598 
BASF  Corp.,  3706 
Cognis  Corp.  et  al..  14713 
Gustafson  LLC,  17429 
Monsanto  Co..  7687 
'    Mycogen  Seeds,  431  IS 
Mycogen  Seeds  et  al.,  7688 
Syngenta  Crop  Protection.  Inc.,  7163 
Pesticides;  tolerances  in  food,  animal  feeds,  and 
raw  agricultural  conunodities: 
Linuron,  43116 
Privacy  Act: 

Systems  of  records,  8246,  8265,  12010,  36005 
Radiation  protection  programs: 
Hanford  Site.  WA— 
Transuranic  radioactive  waste  for  disposal  at 
Waste  Isolation  Pilot  Plant;  waste 
characterization  program  documents 
availability.  40295 
Reports  and  guidance  documents;  availability,  etc.: 
2.3.7,8-TCDD  toxicity  equivalence  factors 
application  to  fish  and  wildlife;  workshop 
report,  1977 
Acute  exposure  guideline  levels;  values.  7164 
Agency's  Progress  Toward  Implementing 
Superfiind  (1998  FY);  annual  report  to 
Congress,  1 1692.  1 1694 
Air  pollution  control — 

Particulate  matter;  air  quality  criteria,  31303 
Chemical  and  microbiological  analytes.  water 
quality  results;  and  Tribal  identifier 
information  exchange,  data  standard,  34448 
Clean  Air  Act  grandfathered  sources;  Federally 

permitted  release  defmition.  19750 
Corrective  action  activities  completion  at  RCRA 

facilities,  9174 
Ecoregional  nutrient  criteria  documents.  9269 
Effluent  guidelines  plan  (2002/2003).  41417 
Federally  permitted  release  definition  for  certain 

air  emissions.  18899 
Flexible  State  enforcement  responses  to  small 
community  violations;  agency  policy  and 
guidance,  3185 
Food  (Quality  Protection  Act — 
Difenzoquat  and  diquat  dibromide;  tolerance 
reassessment  decisions,  40296 
Howard  Hughes  Medical  Institute's 
Collaborative  Hazardous  Waste 
Management  Demonstration  Project;  report 
to  Congress,  37803 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  1 1483,  2 1 234.  42254 
Lower  toxicity  pesticide  chemicals 

methodology.  40732 
Metals  assessment  framework  development 

action  plan  and  metals  characterization  and 
ranking  guidance,  39982 
Methods  for  collection,  storage,  and 

manipulation  of  sediments  for  chemical  and 
toxicological  analyses,  4429 
Operating  permits  program  deficiencies; 

response  letters  to  citizens;  location,  6709 
Operator  training  grants;  2002  FY  allocations. 

31304 
Options  for  addressing  boutique  fiiels  in  longer 
term  (White  Paper);  web-based  availability. 
38666 
Particulate  matter  risk  analysis  methodology 

document;  comment  request.  3897 
Paying  for  water  quality;  managing  funding 
programs  to  achieve  greatest  environmental 
beneflts;  report  to  Congress,  31803 
Perchlorate  environmental  contamination; 
toxicological  review  and  risk 


characterization;  peer  review  workshop,  75. 
1759.3493.9271 
Persistent  organic  pollutants;  global  action;  U.S. 

perspective.  40734 
Pesticides — 
Appropriate  FQPA  safety  factor(s) 

determination  in  tolerance  assessment, 
9271 
FQPA  and  other  safety  factors  consideration 
in  cumulative  risk  assessments;  comment 
request.  9273 
Pesticide  chemicals  having  conmion  toxicity 
mechanism;  cumulative  risk  assessment. 
2210 
Pesticide  registrants;  false  or  misleading 
pesticide  product  brand  names.  14941, 
36595 
Public  involvement  policy;  implementation 

reconmiendations;  comment  request,  2436 
San  Francisco  Bay  Area,  CA;  EMFAC2000 
Motor  Vehicle  Emission  Factor  Model  use, 
1464 
Spray  and  dust  drift  label  sutements  for 

pesticide  products,  3192 
U.S.  Greenhouse  Gas  Emissions  and  Sinks 
Inventory:  1990-2000;  comment  request, 
8018 
Urea;  tolerance  reassessment  progress,  18197 
Sewage  sludge: 

Use  or  disposal  standards,  40554,  41754 
Superfund;  response  and  remedial  actions. 
(Hoposed  settiements.  etc.: 
Bcloit  Corp.  Site,  IL.  31804 
BountifulAVoods  Cross/5th  South  PCE  Plume 

NPL  Site.  UT.  7372 
Burgess  Inc.  Site.  IL.  12567 
Carroll  &  Dubies  Site,  NY,  9973 
Chippewa  Avenue  Area  Groundwater 

Contamination  Site,  IN,  7176 
Electro-Coatings  Site,  I  A,  31804 
Envirofunental  Waste  Resources  Site,  IL,  16376 
Escambia  Wood  Preserving  Sites,  MS,  GA,  and 

FL,  40923 
Geneva  City  Dump  Site,  OH.  8018 
Great  Lakes  Container  Corp.  Site.  MO.  30918 
Gulf  States  Steel  Site.  AL.  1 1334 
Hetmiston  Laboratory  Site.  OR.  21235 
Koppers  Co.  Inc.  (Morrisville  Plant)  Site.  NC. 

37432 
Libcity  Industrial  Finishing  Site,  NY,  3898 
Louisiana  Oil  Recycle  and  Reuse  Site,  LA, 

11114,22079 
Malvern  TCE  Site,  PA,  18202 
Metro  Container  Corp.  Site,  PA,  20510 
Metropolitan  Mirror  and  Glass,  Inc.  Site,  PA, 

4430 
Mr.  T.  Cozatt  Well  Site,  TN,  581 1 
Murray  Ohio  Site,  TN,  15570 
Old  American  Zinc  Site,  IL,  15195 
Old  Glenwood  School  Asbestos  Site,  WA,  4430 
Operating  Industries,  Inc.  Landfill  Site,  CA, 

6536 
Pemaco  Site,  CA,  326 
Robesonia  Mercury  Spill  Site,  PA,  35813 
Rockaway  Tovraship  Wellfield  Site,  NJ,  40298 
StoUer  Chemical/Pelham  Phosphate  Site.  GA. 

41995 
Taylor  Lumber  &  Treating  Site.  OR,  6922, 

21680 
Tomah  Armory  Site,  WI,  22080 
Tomah  Fairgrounds  Site,  WI,  22080 
Velsicol/Hardeman  County  Landfill  Site,  TN,  et 

al.,  40298 
White  Bridge  Road  Site,  NJ,  3898 
Superfiind  program: 
Lead-based  paint  activities  in  target  housing  and 
child-occupied  facilities;  State  and  Indian 
Tribe  authorization  applications^ 
Colorado,  10205 
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Prospective  purchaser  agreements — 
Benfield  Industries  Site,  NC,  2657 
DeRewal  Chemical  Co.  Site,  NJ,  41724 
Franklin  Smelting  Site,  PA.  42561 
GE-Pittsfield/Housatonic  River  Site.  MA. 

3706 
Gurley  Pesticide  Burial  Site.  NC,  21679 
Leeds  Silver  Reclamation  Site,  UT.  19752 
Metcoa  Radiation  Site.  PA.  887 
Northwestern  Steel  Site.  IL.  41994 
Recticon/Allied  Steel  Site.  PA.  10208 
Roebling  Steel  Site,  NJ,  41724 
Sharon  Steel  Site.  UT.  37432 
Utah  Transit  Authority  Site.  UT.  36598 
Toxic  and  hazardous  substances  control: 
Acute  exposure  guideline  levels — 
Priority  chemicals  for  guideline  development; 
second  list.  38106 
Chemical  substance  inventory;  data  base  update; 

production  and  site  reports.  18615 
Chemical  testing — 

Data  receipt,  17429,  17430,  17996 
Interagency  Testing  Committee  report — 
Receipt  and  comment  request,  10298 
Lead-based  paint  activities  in  target  housing  and 
child-occupied  facilities;  State  and  Indian 
tribe  authorization  applications — 
Cherokee  Nation,  597 
Colorado.  39385 
Illinois.  1465 
New  chemicals — 
Receipt  and  status  information,  2436,  581 1, 
8974,  12562,  16107,  17687,  30920. 
34922,  39386 
Test  marketing  exemption  approvals,  8971. 
8972,8973 
OPPTS  guidelines,  unified  library — 
Product  properties.  39982 
W^ter  pollution;  discharge  of  pollutants  (NPDES): 
Gulf  of  Mexico  OCS  operations — 
Western  portion;  oil  and  gas  extraction 
category;  general  permit;  general 
administrative  compliance  order.  35541 
Massachusetts — 
Reverse  osmosis  reject  water  discharges; 
general  permit.  1 1 1  IS 
Wisconsin — 
Storm  water  discharges  from  construction 
activities  in  Indian  country;  general 
permit.  10727 
Water  pollution  control: 
Marine  discharges  of  vessel  sewage,  prohibition 
petitions,  etc. — 
Maryland.  1352 
New  Yoric.  10208.  39720 
Sole  source  aquifer  determinations — 
Glen  Canyon  Aquifer  System.  UT.  736 
La  Cienega  Valley  Area  Aquifer.  NM; 
denied.  38113 
Total  maximum  daily  loads — 
Calcasieu  and  Ouachita  river  basins.  LA. 
6922,  151%.  1 9575.  40735,  40738 
Mermentau  and  Vermilion/Teche  river  basins 
LA;  final  agency  action  on  TMDLs. 
13144,  21680,  22080 
Ouachita  river  basin,  LA,  40737 
Water  pollution  control:  discharge  of  pollutants 
(NPDES): 
Alaska — 
Small  suction  dredging;  general  permit, 
22082 
Water  programs: 
Water  quality  trading  policy,  34709 


Water  supply: 

Public  water  supply  supervision  program — 
Arkansas,  10^45 
Florida,  13145,  43598 
Iowa,  39722 
Mississippi,  38113 
Oregon,  31304 
South  Carolina,  36184 
Tennessee,  36185 
Various  States,  738 
Safe  Drinking  Water  Act- 
Arsenic  treatment  demonstrations.  14951 

Environmental  Quality  Coundl 

See  Council  on  Environmental  Quality 

Equal  Employment  Opportunity 
Commission 

RULES 

Federal  sector  equal  employment  opportunity: 
Americans  with  Disabilities  Act 

nondiscrimination  standards;  applicability 
to  Section  501  of  Rehabilitation  Act,  35732 

PROPOSED  RULES 

Semi-annual  agenda,  33886 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  15807 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines.  31305 

Executive  Council  on  Integrity  and 
Efficiency 

NOTICES 

Senior  Executive  Service: 

Performance  Review  Board;  membership.  21301 

Executive  Office  of  the  President 

See  Council  on  Environmental  Quality 

See  Management  and  Budget  Office 

See  National  Drug  Control  Policy  Office 

See  Presidential  Documents 

See  Science  and  Technology  Policy  Office 

See  Trade  Representative.  Office  of  the  United 

SUtes 
See  Trade  Representative.  Office  of  United  Sutes 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  12993 

Export  Administration  Bureau 

See  also  IndusU^  and  Security  Bureau 

RULES 

Export  administration  regulations: 
Commerce  Country  Chart — 
Czech  Republic,  Hungary,  and  Poland; 

regional  stability  items  and  crime  control 
items;  license  requirements  removed, 
118% 
License  Exception  CTP  revisions;  high 
performance  computers.  U.S.  export 
controls;  January  2,  2002  Presidential 
Announcement  Implementation,  10608 
Correction,  118%.  13566 
Export  licensing: 
Commerce  Control  List — 

Microprocessors  controlled  by  Export  Control 
Classification  Number  3A001;  License 
Exception  CIV  eligibility.  13091 
Wassenaar  Arrangement  List  of  Dual-Use 
Items;  implementation;  Categories  I — 1 
and  9;  revisions  for  security  reasons. 
458.  10611.  118% 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  10357, 

103S8,  11091,  13314 
Export  privileges,  actions  affecting: 

Black,  Sjvalls  &  Bryson  (UK)  Ltd.,  7348 
BS&B  Process  Systems.  Inc.,  7349 
Cohen.  Eh,  7350 

Federal  Parts  Intenuuionalj  Inc.,  6677 
Infocom  Coip.,  Inc.,  et  al..  10890 
Thane-Coat,  Inc.,  et  al..  7351,  7352.  7354 
Meetings: 
Information  Systems  Technical  Advisory 

Committee,  4390,  18 165 
Materials  Processing  Equipment  Technical 

Advisory  Committee,  8936 
Materials  Technical  Advisory  Committee,  1 189. 

1 5526 
Regulations  and  Procedures  Technical  Advisory 

Committee.  7355 
Sensors  and  Insmimentation  Technical  Advisory 

Committee.  1958 
Reports  and  guidance  documents;  availability,  etc.: 
Iron  ore  and  semi-finished  steel  imports;  effect 

on  national  security;  Commerce  Secretary's 

report  summary  to  President;  summary. 

1958 

Export-Import  Bank 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  13146 
Submission  for  OMB  review;  continent  request, 
38%2 

Committees;  establishment,  renewal,  termination, 

etc.: 
Renewable  Energy  Expotu  Advisory 

Committee.  8019 
Sub-Saharan  Africa  Advisory  Committee,  30924 
Meetings: 
Advisory  Committee,  10406.  40924 
Renewable  Energy  Expotu  Advisory 

Committee.  37804 
Sub-Saharan  Africa  Advisory  Committee,  22428 
Mexico: 

Aluminum  engine  blocks;  equipment  and  other 
goods  and  services  sent  on  behalf  of  U.S. 
exporter;  finance  application.  36186 
Automotive  crankshaft  finisher;  equipment  sent 
on  behalf  of  U.S.  exporters;  finance 
application,  9734 
South  African  company;  equipment  and  other 
goods  and  services  sent  on  behalf  of  U.S. 
exporters;  finance  application,  9735 

Family  Support  Administration 

See  Child  Support  Enforcement  Office 

Farm  Credit  Administration 

RULES 

Farm  credit  system: 
Electronic  commerce  and  disclosure  to 

shareholders,  16627,  30772 
Loan  policies  and  operations — 
Loan  purchases  and  sales;  definitions,  1281, 
9581 
Organization — 
Termination  of  FCS  charter  to  become 
fmancial  institution  under  another 
Federal  or  State  chartering  authoity, 
17907.  31938.  35895 

PROPOSED  RULES 

Semi-aimual  agenda.  34084 

NOTICES 

Meetings;  Sunshine  Act,  1217.  1978,  6537.  8265. 
12567,  16752,  21236,  30683,  38666 
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Reports  and  guidance  documents:  availability,  etc.: 
Infonnation  disseminated  by  Federal  agencies: 
quality,  objectivity,  utility,  and  integrity 
guideUnes,  21681 

Farm  Service  Agency 

RULES  i 

Administrative  regulations: 
A|)peals  of  adverse  decisions  made  by  Risk 
Management  Agency:  procedures,  13249 
Farm  marketing  quotas,  acreage  allotments,  and 
production  adjustments: 
Tobacco,  flue-cured:  sale  and  purchase  across 
Florida  and  Georgia  county  lines,  41310 
Program  regulations: 
Emergeix:y  Farm  Loan  Program:  requirements, 
791 
Correction.  7941 
Farm  loan  programs  account  servicing  policies: 
servicing  shared  appreciation  agreements: 
correction,  7942,  124S8i 
Servicing  and  collections —  I 
Intermediary  Relcnding  Program  and  Rural 
Development  Loan  Fond  Program:  field 
visits,  19101  I 

Special  programs: 
Dairy  Indemnity  Payment  Program.  14843 
Guaranteed  loans:  limitations  on  amount,  41311 
Lamb  meat  adjustment  assistance  program. 
13707 

PROPOSED  RULES 

Program  regulations: 
Servicing  and  collections — 
Prompt  disaster  set-aside  consideration  and 
primary  loan  servicing  facilitation,  41869 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  7125, 
7346,9649 
Enviroimiental  statements:  notice  of  intent: 
Conservation  Reserve,  Conservation  Reserve 
Enhancement,  and  Emergency 
Cooservttion  Programs.  20082 
Meetings: 
Beginning  Farmers  and  Ranchers  Advisory 
Committee,  19376 
Tobacco  inspection: 
Burley  biologically  engineered  tobacco,  34673 

Federal  Accounting  Standards 
Advisory  Board 

NOTICES 

Meetings,  4960,  43118 

Reports  and  guidance  documents:  availability,  etc.: 

,  Consolidated  fmancial  reports  of  the  U.S. 

Govemiitent;  target  audiences,  qualitative 

characteristics,  and  selected  standards. 

149S1 
National  defense  property,  plant,  and  equipment: 

category  elimination.  149S1 
Stewardship  responsibilities  reclassification  and 

current  services  assessment  elimination. 

8800 

Fedoral  Aviation  Administration 

RULES  I    . 

Administrative  regulations:       ' 
Air  traffic  control  and  related  services  provided 
to  aircraft  that  fly  in  U.S.-controlled 
airspace  but  neither  take  off  from,  nor  land 
in,  U.S.;  fees,  42462 
Air  carrier  certification  aixl  operations: 
Fligfatcrew  compartment  access  and  door 
designs,  2112.  12820 


Foreign  operated  transport  category  airplanes; 

flightdeck  security  concerns,  42450 
Transport  category  airplanes — 
Flightdeck  design:  security  considerations. 
2118 
Aircraft: 

Life-limited  aircraft  parts;  safe  disposition,  2098 
Airmen  certification: 
Operation  Enduring  Freedom;  relief  for 

participants,  30524 
Air  traffic  operating  and  flight  rules,  etc.: 
Afghanistan:  flights  within  territory  and 

airspace:  prohibition  removed,  5888 
Airports  in  Washington,  DC  metropolitan  area; 

enhanced  security  procedures  for 

operations,  7538 
Criminal  history  records  checks,  655,  3810 

Correction,  3782 
Expired  Special  Federal  Aviation  Regulations 

(SFARs)  removed,  9552 
IFR  altitudes,  2808 
Salt  Lake  City,  UT;  airspace  and  flight 

operations  requirements  for  20O2  Winter 

Olympic  Games,  2774 
Airworthiness  directives: 
Airbus,  491,  492,  507,  2799,  4333,  6370,  6374, 

6376,  6390,  7947,  8705,  9392.  10969, 

13259,  16983,  19511,  1%50,  1%52, 

19655,  1%59,  19810,  21569.  35425,  38193 
Air  Tractor,  Inc..  37967.  38371.  42106 
BAE  Systems  (Operations)  Ltd.,  494,  4331, 

4332,  5721,  6852.  6855,  9394,  39843 
Bell,  2317,  4878,  7594,  18815.  22349,  39844 
Boeing,  265,  489,  651,  1603,  3605,  4328,  5042, 

6372,  6379,  6864,  8475,  9395.  93%. 

11891,  12464,  12466,  15468,  15470. 

16991,  17917,  17923,  17929,  17931. 

19104,  19322,  19641.  19661.  20626, 

20628,  31943,  34820.  36081,  36085, 

36087,  37975.  38587.  39265.  40589, 

41312,  42985 
Bombardier,  495,  812,  4342,  7593.  7604, 

14844,  19101,  19644,  21983,  31939, 

36804,  41818.  42989 
British  Aerospace,  2320,  6846 
Cessna,  15714,  19809,31117  . 
CFE  Co.,  30774,  43528 
CFM  International,  S.A.,  6850,  12859,  43232 
Cinus  Design  Corp.,  1 1220 
Dassault.  15475 
Domier,  502,  509,  4338,  7607 
Dowty  Aerospace  Propellers,  4351 
Eagle  Aircraft  Pty.  Ltd.,  5043 
Empresa  Brasileira  de  Aeronautica  S.A. 

(EMBRAER),  21567.  21572 
Enstrom  Helicopter  Corp..  18810 
Eurocopter  Deutschland  GmbH.  2802,  37666. 

43526 
Eurocopter  France,  2132,  2804,  4895,  4896. 

6159,  9390,  12856,  12858,  19640,  21975, 

21976,  31945,  40145.  40147;  42183 
Fairchild,  4335,  18813,  19327,  21803 
Fokker.  4344,  7945,  1601 1 
GE  Aircraft  Engines,  815 
General  Electric  Co.,  2801,  4326,  4349,  5937, 

9582,  10603,  10606,  14630,  17279,  20890, 

34826,  36090.  43229 
Grob-Werke  Gmbh  &  Co.  KG.  809 
Gulfstream.  35897 
Hartzell  Ptopeller,  Inc:.  31113 
Honeywell,  5148,  6857.  7609.  13089.  31111. 

40141.41318 
Israel  Aircraft  Industries,  Ltd.,  1859,  4650. 

15717 
McDonnell  Douglas,  123,  497,  499.  503.  505, 

4340,  6381.  6861.  7949.  15472.  15473; 


15476.  16987,  1%37,  21981,  21985. 

21987,  34818,  34823,  41323,  42983 
MD  Helicopters,  Inc.,  2318,  17934,  34598, 

43227 
PL\GGIO  AERO  INDUSTRIES  S.p.A.,  19657 
Pilatus  Aircraft  Ltd.,  1286,  2323,  14632 
Pilatus  Britten-Norman  Ltd.,  2795,  6385,  6388. 

7059,  8337 
Praa  &  Whitney.  1,  7061,  10099,  16994,  19663, 

21988,  36092,  40143,  42981 
Raytheon,  2797,  4171,  4346,  31 1 15,  35847, 

36509.  37319.  38849 
Rockwell  Collins.  Inc..  13264.  13564 
Rolls-Royce  Corp..  13262 
Rolls-Royce  pic.  4652.  6859.  12859,  21979, 

36803,  38852 
Saab,  500 

Schweizer  Aircraft  Corp.,  19646 
Short  Brothers,  4649,  7605 
Sikorsky,  11893,  31945,  39267 
SOCATA-Groupe  AEROSPATIALE,  6854, 

10831,  30541,  35847 
Teledyne  Continental  Motors,  43230 
Textron  Lycoming,  41315 
Turbomeca  S.A.,  653 
Airworthiness  standards: 
Special  conditions —  ' 

Airbus  Industrie  Model  A340-500/-600 

airplanes,  20624,  35715 
Avidyne  Corp.;  Cirrus  Design  Corp.  SR2Q/ 

SR22  airplane,  36502 
Avions  Marcel  Dassault-Breguet  Aviation 

Model  Falcon  10  airplanes,  2793 
Boeing  Model  727-700  IGW  airplane,  42475 
Boeing  Model  737-300,  -400.  and  -500  series 

airplanes.  10601 
Boeing  Model  747-100.  -lOOB,  -200B,  -200C, 
-200F,  -300,  SR,  and  SP  series  airplanes, 
5934 
Cessna  Aircraft  Co.  Model  501  and  551 

series  airplanes,  20887 
Qass  D  airspace,  5198  ' 

Dassault  Aviation  Fan  Jet  Falcon  Series  C, 
D,  E,  and  F,  and  Mystere-Falcon  20- 
C5,  20-D5,  20-E5,  and  20-F5  airplanes, 
11889 
Dassault  Aviation  Model  Mystere-Falcon  200, 
20-C5,  20-D5,  10-E5,  and  20-F5 
airplanes,  487 
Dassault  Aviation  Mystere-Falcon  50 

airplanes,  35895 
Eclipse  Aviation  Corp.  Model  500  airplane, 

11218,21975,39261 
Extra  Flugzeugbau  GmbH  Model  EA-400 

airplane,  11031 
GROB-WERKE  Model  G120A  airplane, 

51% 
Israel  Aircraft  Industries  Model  1 124 

airplanes,  36507,  41157 
Lancair  Co.  Model  LC40-550FG-E  airplane, 

39262 
Leaijet  Model  35,  36,  35A,  and  36A  series 

airplanes.  40587 
Liberty  Aerospace  Model  XL-2  airplane, 

39264 
Raytheon  (Beechcraft)  Models  V35,  V35A. 
S35,  35-C33A.  E33A.  E33C  airplaiics. 
20885 
Raytheon  Aircraft  Models  200  and  300 

airplanes,  18807 
S-TEC  Corp.;  Mirage  PA-46-350P  airplane, 
36505 
Transport  category  airplanes — 
Braidng  systems;  harmonization  with 
European  standards,  20414 
Civil  aviation  security,  8340 
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Technical  amendments,  31932 

Class  B  airspace,  6161,  41 160 

Class  C  airspace,  19330 

Class  D  airspace,  2806,  8859,  15478,  21575, 
30776,  30777,  30778.  31946.  37321,  37373, 
42477 

Qass  E  airspace,  510,  51 1,  512.  513,  514,  515, 
516,  517,  816,  2134,  3264,  4654,  4655,  4898, 
5044,  6641,  6642,  6643,  6644,  7065,  7066, 
7067.  7068.  7069,  7070,  9399,  10833,  10834, 
10835,  10836,  1083J,  10839,  10840,  10841, 
10843,  11746.  15478,  15479,  18059,  18467, 
19107.  19108,  19514,  21170,  21575,  21990. 
30775.  30777.  30778.  30779.  30780,  30781, 
30782,  30783,  31946,  31947,  34990,  35426, 
35899,  35901,  36807,  37321.  37373,  37667, 
37977,  39473,  40591,  40592.  40985 

Federal  airways,  19666,  31727 

IFR  altitudes,  11414,  30784 

Investigative  and  enforcement  procedures: 
Civil  monetary  penalties  inflation  adjustment, 
6364 

Jet  routes,  18817,41819 

Procedural  rules: 
Flight  Operational  Quality  Assurance  programs; 
enforcement  protection;  correction,  31401 

Restricted  areas,  2807,  6644,  41820 

Standard  instrument  approach  procedures,  267, 
269,  1288,  1289.  3608.  3610,  3611,  6163, 
6166,  8707,  8709,  10319,  10320,  13267, 
13270,  16013,  16014,  19667,  19669,  21990, 
21992.  34828,  36511,  38195,  38197,  40594. 
40595,  43530,  43532 

VOR  Federal  airways,  18817 

PROPOSED  RULES 

Administrative  regulations: 
Air  traffic  control  and  related  services  provided 
to  aircraft  that  fly  in  U.S.-controlled 
airspace  but  neither  take  off  from,  nor  land 
in.  U.S.;  fees.  30334 
Air  carrier  certification  and  operations: 
Antidrug  and  alcohol  misuse  prevention 
programs  for  personnel  engaged  in 
specified  aviation  activities.  9366,  37361 
Light-sport  aircraft.  5368 

Public  forum,  12826 
Operator  flight  attendant  English  language 

program;  withdrawn,  22020 
Transport  category  airplanes — 
Powerplant  controls,  30820 
Type  EH  emergency  exits  (smaller  ovier-wing 
exits);  improved  access;  withdrawn,  ' 
22363 
Aircraft  registration: 
Registration  requirements;  court  of  competent 
jurisdiction  clarification.  41302 
Airspace: 
Juneau.  AK;  National  Airspace  Redesign  on  air 
traffic  control  airspace,  services,  and 
procedures;  meeting,  2828 
Air  traffic  operating  and  flight  rules,  etc.: 
Grand  Canyon  National  Park,  AZ;  special  flight 
rules  in  vicinity — 
Aircraft  operations;  noise  limitations; 
correction,  123 
Reduced  vertical  separation  minimum  in 
domestic  United  States  airspace,  31920 
Airworthiness  directives: 
Airbus,  31,  40,  530,  8212,  15762,  35059, 

36119.39900,42739 
Air  Tractor,  Inc.,  10862,  12914,  43568 
BAE  Systems  (Operations)  Ltd.,  34633 
Bell,  2146,  4685,  17305,  21 185,  35763,  43572 
Boeing.  35,  38,  541,  544,  547,  1167.  1419. 
6212,  8741,  11950.  15755.  16064.  34639. 
35057.  35464.  37357.  37734.  40894. 
41355.  41640.  42204. 42207.  43058.  43570 


Bombardier.  5958.  8214.  12908.  13108.  15760. 

16067.35461.41357 
Breeze  Eastern  Aerospace,  43566 
Britax  Sell  Gmbh  &  Co.,  39311 
Cessna,  14893,  43056 
CFM  International,  16069,  40626 
Cass  E  airspace.  22020 
Dassault.  33.  7093,  7097 
de  Havilland,  %27,  14886 
Diamond  Aircraft  Industries  GmbH,  35459 
Domier,  16331,  19132 
Dowty  Aerospace  Propellers,  13294 
Empresa  Brasileira  de  Aeronautica  S.A. 

(EMBRAER),  34641 
Eurocopter  France,  5526,  6883.  6885,  6886, 

17306,  34880,  39314 
Fokker,  14891,  16333 
General  Electric  Aircraft  Engines,  40623 
General  Electric  Co.,  40239,  42202 
Glaser-Dirks  Rugzeugbau  GmbH,  35456 
Hamilton  Sundstrand  Power  Systems,  14889 
Honeywell.  3844,  7318 
Kaman  Aerospace  Coq).,  31992 
McDonnell  Douglas,  534.  537.  538,  542,  550, 
1165,  1169,  11453,  11952,  13111,  16330. 
16335,  34635,  34637,  40249,  43058 
MD  Helicopters,  Inc.,  2145,  37356 
MT-Propeller  Entwicklung  GMBH,  8910 
Piaggio  Aero  Industries  S.p.A.,  6205 
Pilatus  Aircraft  Ltd.,  29,  9420 
Praa  &  Whitney,  697,  702,  1913,  6888.  6890, 

39640 
Raytheon,  1670,  4683 
Rockwell  Collins,  Inc.,  12910 
Rolls-Royce  pic,  8739.  19134 
Saab.  15758 
Sikorsky,  41875 

SOCATA-Groupe  AEROSPATIALE,  6207 
Textron  Lycoming,  10859 
Titeflex  Corp.,  38212 
Tuibomeca  S.A.,  6210,  31737 
Univair  Aircraft  Corp.,  15763.  18141 
Airworthiness  standards: 
Aircraft  engines;  fuel  and  induction  systems; 

withdrawn.  22019 
Special  conditions — 
Airbus  Industrie  Model  A34O-500  and  -600 

airplanes.  8487.  12903,  16656 
CAP  Aviation  Model  222  airplane.  10858 
Eclipse  Aviation  Cocp.  Model  500  airplane, 

4215,  10857 
Fairchild  Domier  GmbH  Model  728-100 

airplane,  2827,  8485,  34414 
Lancair  Co.  Model  LC40-550FG-E  airplane, 

14884 
Liberty  Aerospace  Model  XL-2  airplane, 
11451 
Transport  category  airplanes- 
Lower  deck  service  compartments,  3456 
Material  strength  properties  and  design 

values;  requirements,  4318 
Miscellaneous  flight  requirements,  1846 
Powerplant  installation  requirements; 
revisions,  4856 
Class  B  airspace,  2830 
Class  C  airspace,  2832 

Class  D  airspace,  702,  703,  2152,  2156,  2835, 
3264,  11068,  15502,  18059,  20919,  20920, 
42511 
Qass  E  airspKX,  552,  702,  703,  704,  705,  706, 
1322.  2148,  2149,  2150,  2151,  2152.  2154. 
2155.  2613.  2835.  2836,  3263,  5528.  5529, 
5530,  7980,  7981,  10864,  11068,  132%, 
15502.  15503,  15504,  18059,  18517,  19135, 
19710,  19711,  20921,  22366,  31994,  36848, 
40627 


Colored  Federal  airways,  40252 
Existing  regulations  review;  disposition  of 

coftunents,  4680 
Federal  airways,  408% 
Jet  routes,  8743 
Rulemaking  petitions:  summary  and  disposition, 

19534 

NOTICES 

Advisory  circulars;  availability,  etc.: 
Aircraft  tire  maintenance  and  operational 

.  practices,  18667 
Brakes  and  braking  systems  certification  tests 

and  analysis,  20422 
Certification  basis  of  changed  aeronautical 

products:  establishment,  19793 
Flightdeck  intrusion  and  penetration  resistance, 

2129 
Hight  in  icing  conditions,  17755 
Fuel  tank  ignition  source  prevention  guidelines, 

40371 
High  density  traffic  airports;  reservations  for 

unscheduled  flights,  38305,  40372 
Ice  contaminated  tailplane  stall,  5033 
Internet  communications  of  aviation  weather 

and  Notices  to  Airmen,  1794 
L-39  Albatross  Military  Jet  Inspection 
Recommended  Program  and  Overhaul 
Times,  42702 
Normal,  utility,  acrobatic,  and  commuter 
category  airplanes — 
Flight  test  guide  for  certification,  19309 
Systems  and  equipment  guide  for  certification 

of  Part  23  airplanes,  14998 
Transport  category  airplanes — 
Flight  test  guide  for  certification,  4774 
Material  strength  properties  and  design 
values,  4323 
Aeronautical  land-use  assurance;  waivers: 
Abemathy  Municipal  Airport  TX,  3530 
Carroll  County  Regional  Airport,  MD,  37463 
Central  Illinois  Regional  Airjwn,  IL,  9018 
Cheyenne  Airport  WY,  41570 
DeQuincy  Industrial  Airport  LA,  6073 
Elmira-Coming  Regional  Airport  NY,  40372 
George  M.  Bryan  Field  Airport  MS,  9019 
Henry  Tift  Myers  Airport,  GA,  624 
Jack  Barstow  Airport,  MI,  22479 
King  County  International  Airport  WA,  5139 
Laughlin/Bullhead  International  Airport  AZ, 

382 
Madera  Municipal  Airport  CA,  41294 
McGregor  Executive  Airport  TX,  34984 
Palwaukee  Municipal  Airport  IL,  34984 
Roanoke  Regional  Airport  VA,  9495 
Virginia  Highlands  Airport,  VA.  5633 
Agency  infonnation  collection  activities: 
Proposed  collection:  comment  request  3775, 

4775,  14999,  21010,  40373 
Submission  for  OMB  review;  comment  request 
3255.  9798.  15000,  18668,  38175,  41294, 
42841 
Airport  noise  compatibility  program: 
Noise  exposure  maps — 
Boca  Raton  Airport,  FL,  1262 
Four  Comers  Regional  Aiiport,  NM.  9495 
Lake  Charles  Regional  Aiiport  LA,  10036 
Little  Rock  National  Airport,  AR,  38176 
San  Antonio  International  Airport  TX,  3776 
Seattle-Tacoma  International  Airport,  WA, 
625 
San  Antonio  International  Airport,  TX,  18668 
Airports: 
Airport  congestion  and  airiine  flight  delay  relief: 
market-based  approaches:  comment 
request  1%I4 
Jack  Edwards  Airport,  AL:  surplus  property 
release.  43695 
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Air  tnflic  operating  and  fligln  rules,  etc.: 
Higb-density  aiipotts;  takeoff  and  landing  slots, 
slot  exeni|)tian  lottery,  and  slot  allocation 
procedures — 
International  slots  for  winter  2002/2003 
scheduling  season;  submission  deadline, 
8057 
LaGuardia  Aiiport,  NY  and  NJ.  13401 
Slot  allocatiaa  and  transfer  method;  minimum 
slot  usage  requirement  waiver,  10249 
Antidrug  and  alcohol  misuse  prevention  programs 
for  personnel  engaged  in  specified  aviation 
activities: 
Random  alcohol  and  drug  testing;  minimum 
annual  percentage  rates,  1800 
Aviation  insurance: 
Third  party  war  risk  liability  insurance,  477S, 
36295 
Gvil  penalty  actions;  Adminisarator's  decisions 
ud  orders;  index  publication  discontinued, 
36063 
Enviromnental  statements;  availability,  etc.: 
Nevada  Test  Site,  NV;  Kistlcr  Aerospace  Corp.; 
commercial  launch  and  reentry/recovery 
facilities,  22479 
O'Hare  International  Airport,  Chicago,  IL; 

World  Gateway  Pn^ram  and  Other  Capital 
Improvement  Projects,  record  of  decision, 
43695 
Piedmont  Triad  International  Airport,  NC,  3777 
Potomac  Consotidated  Terminal  Radar 

Approach  Control  (TRACON);  airspace 
redesign;  public  hearing.  9019,  12078 
South  Suburban  Airport  IL,  356 IS 
T.F.  Green  Airport,  RI;  scoping  meeting,  43382 
Toledo  Expr^  Airport  OH.  39464 
Environmental  statements;  notice  of  intent 
Panama  City-Bay  Coimty  International  Airport, 

FL.  19794 
Washington  Dulles  International  Airport  VA; 
scoping  meetings.  35615 
Exemption  petitions;  summary  and  disposition, 
2272.  2273,  4307.  4308,  4309,  5033,  5034, 
5634,  6314.  6782,  6963.  7445.  9799.  10250, 
13033.  13034,  15000,  15001,  15002,  15003, 
15657,  15658,  16142,  18669,  19795,  21010, 
21803,  22158,  32080.  34985,  36955.  40374, 
41295,  42098,  42842 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Airport  Improvement  Program,  1 1545 
Xir  traffic  modernization  projects,  cost-sharing; 

pilot  program,  1800 
Military  Airport  Program.  1992 
Meetings: 
Aging  Transport  Systems  Rulemaking  Advisory 

Committee,  626,  9799,  17755,  42598 
Air  Traffic  Procedtues  Advisory  Committee, 

11546 
Aviation  Rulemaking  Advisory  Committee, 
2946,  3256,  6315,  9801,  10250,  I0%5, 
15004,  18670,  197%,  38543,  38544,  40374 
Commercial  Space  Transportotion  Advisory 

Committee,  18671 
Government/Industry  Aeronautical  Charting 

Forum,  13035 
Object  Oriented  Technology  in  Aviation; 

workshop,  6315 
Research,  Engineering,  and  Development 

Advisory  Coiiunittee,  13402 
RTCA  Inc.,  1263,  1264,  3256,  4776,  5140, 
6783,  8058,  9020,  10038,  13402,  13403, 
15658,  19310,  22483,  22484,  32081, 
37464,  37465,  42099,  43382 
RTCA  Program  Management  Committee,  39465 
Satellite  Operational  Implementation  Team 
Global  Positioning  System/Wide  Area  and 


Local  Area  Augmentation  Systems; 

capabilities,  36664 
Seat  certification  process  simplification,  5140 
Passenger  facility  charges;  applications,  etc.: 
Akron-Canton  Regional  Airport  OH.  4776 
Asheville  Regional  Airport  NC.  2101 1 
Aspen/PiUcin  County  Airport.  CO.  32081 
Austin  Straubel  International  Airport  WI,  20861 
Baltimore/Washington  International  Airport 

MD.  37465 
Bellingham  International  Airport  WA.  37465 
Chicago  Midway  Airport  IL.  9497 
Chicago  O'Hare  International  Airport  IL,  4777 
Cincituati/Notthem  Kentucky  International 

Airport  KY.  36955 
Cleveland  Hopkins  International  Airport  and 

Burke  Lakefront  Airport  OH,  13036 
Colorado  Springs  Airport  CO,  3257 
Columbia  Regional  Airport  MO,  35616 
Duluth  Airport  Authority.  MN,  et  al.,  12079 
East  Texas  Regional  Airport  TX,  36063 
Fayetteville  Regional  Airport  NC,  1 1546 
Fort  Dodge  Airport  Commission.  lA.  et  al., 

8058 
General  Mitchell  International  Airport  and 

Lawrence  J.  TiitmieTman  Airport  WL 

20862 
Gulfport-Biloxi  International  Airport  MS.  5634 
Hagerstown  Regional  Airport-Richard  A. 

Henson  Field,  MD.  1395 
Hilton  Head  Airport  SC.  6316 
Juneau  International  Airport  AK.  5141 
Lambert-St  Louis  International  Airport  MO. 

19311 
Lawton-Ft  Sill  Regional  Airport  OK.  383 
Lubbock  International  Airport  TX,  13036 
McKeller-Sipes  Airport,  TN,  19797 
Metropolitan  Oakland  International  Airport  CA, 

5354 
Mobile  Airport  Authority,  AL,  et  al..  38177 
Monterey  Peninsula  Airport  CA.  15659 
Morgantown  Municipal  Airport  WV.  9020 
Morgantown.  WV,  et  al.,  41295 
New  Orleans  International  Airport  LA.  13037 
Phoenix  Sky  Harbor  International  Airport  AZ, 

22160 
Redding  Municipal  Airport  CA,  43696 
Reno/Tahoe  International  Airport  NV,  5354 
Roberts  Field,  OR,  1 1547 
Rogue  Valley  Intemational-Medford  Airport 

OR,  382 
Ronald  Reagan  Washington  National  Airport 

and  Washington  Dulles  International 

Airport  VA,  35617 
Sacramento  International  Airport  CA,  15659 
San  Francisco  International  Airport  CA.  383 
San  Jose  International  Airport  CA.  384 
Sarasota  Manatee  Airport  Authority.  FL.  et  al., 

16142 
Sawyer  International  Airport  MI,  20862 
Snohomish  County  Airport/Paine  Field,  WA, 

43383 
Syracuse-Hancock  International  Airport  NY, 

10251 
Tallahassee  Regional  Airport  FL,  18671,  42598 
Tampa  International  Airport,  FL,  18672 
Texarkana  Regional  Airport  AR,  21012 
Walker  Field  Airpon,  CO,  32082 
Washington  Dulles  International  Airport  VA, 

35617 
Yakima  Air  Terminal-McAllister  I^M,  WA, 

17756 
Reports  and  guidance  documents;  availability,  etc.: 
Critical  propeller  parts;  parts  manufacturer 

approval;  policy  statement  12641 
Designated  Alteration  Station  activities.  5034 


Designated  Engineering  Representatives; 

authorization;  comment  request  20572 
Multi-fimction  displays  installation  approval; 

approved  model  list  supplemental  type 

certification  process;  policy  statement 

8060 
Normal,  utility,  acrobatic,  and  commuter 

category  airplanes — 
Turinne-powered  airplanes;  dive  test;  policy 
statement;  comment  request  5355 
Propeller  level  failure  effects;  bird  strikes, 

lightning,  and  centrifiigal  load  testing  for 

composite  propeller  blades,  21012 
Small  Airplane  Directorate  policy  statements — 

Flammability  testing.  8575 
Smaller,  non-transport  airplanes;  security 

enhancement  issues;  conmMnt  request 

15660 
Static  strength  substantiation  of  composite 

airplane  structure;  small  airplane  directorate 

policy.  5142 
Third  party  war  risk  liability  insurance.  15005 
Thrust  management  systems;  type  certification 

assessment;  policy  statement  10793 
Traffic  alert  and  collision  avoidance  systems 

and  Mode  S  transponders;  airworthiness 

approval;  comment  request  15005 
Transport  category  airplanes — 
System  wiring  policy.  5357 
Transport  category  airships;  airworthiness 

criteria.  5356 
Technical  standard  orders: 
Airborne  navigation  sensors  using  Global 

Positioning  System  augmented  by  Wide 

Area  Augmentation  System,  36064 
Aircraft  blankets;  flattmuibility  test  method; 

comment  request  13677 
Miscellaneous  non-required  equipment  38308 
Recorder  independent  power  supply,  40375 
Stand-alone  airborne  navigation  equipment 

using  Global  Positioning  System 

augmented  by  Wide  Area  Augmentation 

System,  35615 
Terrain  Awareness  and  Warning  System,  16144, 

17756 
Transport  airplane  wheels  and  wheel  and  brake 

assemblies,  38545 

Federal  Bureau  of  Investigatkm 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request  5617, 

19448,  20997,  20998 
Submission  for  OMB  review;  comment  request 
9998,  13806 
Meetings: 
Criminal  Justice  Information  Services  Advisory 

Policy  Board,  22450 
National  Crime  Prevention  and  Privacy 
Compact  Council,  17471 

Federal  Communications  Commission 

RULES 

Conunon  carrier  services: 
27  MHz  of  electromagnetic  spectrum  transferred 
from  Government  to  non-government  use; 
reallocation,  41847 
Access  charges — 
Residential  and  single-line  business  subscriber 
line  charge  caps;  cost  review  proceeding, 
42735 
Billed  Patty  Preference  for  InterLATA  Ot-  calls, 
2814 


FEDERAL  REGISTER  INDEX,  Jiniiiu7--Jiiiw  2002 


FCC 


Commercial  mobile  radio  services — 
Spectrum  aggregation  limits;  biennial 

regulatory  review,  1626,  4675 
Universal  enhanced  91 1  service;  public  safety 
answering  point  requests;  reconsideration 
petitions,  1903 
Wireless  enhanced  91 1  emergency  calling; 
use  of  non-initialized  wireless  phones, 
36112 
Communications  Assistance  for  Law 
Enforcement  Act;  implementation — 
Wireline,  cellular,  and  broadband  Personal 
Communications  Services 
teleconmiunications  carriers;  four 
electronic  surveillance  capabilities; 
compliance  date,  21999 
Competitive  bidding  procedures;  small  business 
status  determination;  total  assets  test 
declined,  16647 
Federal-State  Joint  Board  on  Universal 
Service — 
Carrier  contributions  to  universal  service  fund 
and  manner  in  which  costs  are  recovered 
from  customers;  reform,  11254,  17014 
Interstate  Common  Line  Support  mechanism; 
data  collection  and  filing  procedures, 
15490,  19809 
Non-price  cap  incumbent  local  exchange  and 
interexchange  carriers;  interstate 
services;  Multi-Association  Group 
regulatory  plan,  15490,  42504 
Non-rural  carriers;  high-cost  support 
mechanism;  comprehensive  review, 
10846 
Non-rural  carriers;  new  high-cost  support 
mechanism;  line  count  input  values 
update;  reconsideration  petition,  3118 
Non-rural  local  exchange  carriers;  high  cost 

support;  correction,  13094 
Schools  and  libraries;  universal  service 

support  mechanism,  41862 
Universal  service  and  local  competition; 
reconsideration  petitions  withdrawn, 
5955,  6435 
Incumbent  local  exchange  carriers — 
Accounting  and  ARMIS  reporting 

requirements;  comprehensive  review; 
2000  biennial  regulatory  review  (Phase 
2),  5700,  9221,  20052 
Depreciation  requirements  review;  1998 
biennial  regulatory  review;  effective 
date,  14660 
Individuals  with  hearing  and  speech  disabilities; 
improved  telecommunications  relay  and 
speech-to-speech  services,  39863 
Cost  recovery  guidelines;  clarification  and 
temporary  waiver  requests,  4203 
Jurisdictional  separations  procedures — 
MTS  and  WATS  structure;  joint  board 
establishment;  technical  amendments, 
17013 
Long-term  telephone  number  portability; 

memorandum  opinion,  etc.,  40619 
Non-dominant  carriers;  Communications  Act 
Section  214;  domestic  authorizations; 
streamlining  measures  implementation, 
18827 
Correction,  21803 
Effective  date,  41181 
North  American  Numbering  Plan;  numbering 
resource  optimization,  6431 
Clarification,  16322 


Satellite  conununications — 
27.5-29.5  GHz  firequcncy  band  redesignation; 
29.5-30.0  GHz  frequency  band 
reallocation;  local  multipoint  distribution 
service  and  fixed  satellite  services, 
37335,  39308 
Fixed-Satellite  Service  (FSS)  earth  stations 
and  terrestrial  fixed  service  stations; 
efficient  use  and  sharing  of  radio 
spectrum,  7287 
Mobile-satellite  service;  45-456  MHz  and 
459-460  MHz  bands  allocation; 
termination,  39307 
Mobile-satellite  service  above  1  GHz,  17288. 

39862 
Multichannel  video  distribution  and  data 
service  in  12  GHz  band;  technpcal, 
service,  and  licensing  rules,  43031 
Satellite  license  procedures,  12485 
Telecommunications  Act  of  19%; 
implementation — 
Pay  telephone  reclassification  and 

compensation  provisions;  inmate  calling 
services;  petition  denied,  3621,  %10, 
17009 
Telecommunications  service,  equipment  and 
customer  premises  equipment;  access  by 
persons  with  disabilities,  678 
Wireless  telecommunications  services — 
698-746  MHz  spectrum  band  (television 

channels  52-59);  reallocation  and  service 
rules.  5491 
Gulf  of  Mexico  Service  Area;  cellular  service 
and  other  commercial  mobile  radio 
services,  95% 
Nil  codes  and  other  abbreviated  emergency 
dialing  arrangements;  use  (91 1 
implementation),  1643 
Rural  service  areas  licensing;  competitive 
bidding  rules,  1 1425 
Digital  television  stations;  table  of  assignments: 
Florida,  15735,  19693 
Georgia,  6875 
niinois,  34622 
Kansas,  18832 
Maine,  34622 
Minnesota,  34621 
Mississippi,  6876 
New  Yoric,  5070 
Oklahoma,  8906 
Oregon,  6876 

South  Carolina,  10846,  11054,  30818 
Texas,  18832 

West  Virginia,  34620,  34621 
Emergency  Alert  System,  18502 
Frequency  allocations  and  radio  treaty  matters:  ^ 
27  MHz  of  spectrum  transferred  from  Federal 
government  use  to  non-government 
services;  reallocation,  6172 
Correction,  8579 
4.9  GHz  band  transferred  from  Federal 

govenunent  use,  17009,  20914 
Frequency  Allocations  Table;  CFR  correction, 
13093 
Organization,  functions,  and  authority  delegations: 
Bureau  functions;  duplicate  CFR  section 

removed;  CFR  correction,  4675 
Media  Bureau,  establishment;  and  other 

organizational  changes,  13230 
Media  Bureau,  Wireline  Competition  Bureau, 
and  Consumer  and  Governmental  Affairs 
Bureau  establishment;  International  Bureau 
reorganization;  and  other  organizational 
changes,  13216 
Practice  and  procedure: 
Cable  Landing  License  Act — 
International  submarine  cable  systems; 
licensing  streamlining,  1615,  10634 
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Conununications  Act  of  1934;  implementation — 
Private  land  mobile  chaiuiels  in  800  MHz 
band;  statutory  auction  authority  and 
licensing  for  use  in  commercial  systems, 
34848 
FCC  Registration  Number  rules,  36818 
Review  request  filings;  interim  filing  procedures 
implementation;  waiver,  3441,  3620 
Withdrawn,  7287 
Rulemaking  proceedings;  termination,  3616 
Stale  or  moot  docketed  proceedings; - 
termination,  3617 
Correction,  13291 
Radio  broadcasting: 
Broadcast  stations  and  newspapers;  cross- 
ownership,  828 
World  Radiocommunication  Conferences; 
frequency  bands  below  28(X)0  kHz; 
clarification,  16652 
Radio  frequency  devices: 
Biomedical  telemetry  transmitters;  petition 

denied,  38^3 
Equipment  in  24.05-24.25  GHz  band  at  field 
strengths  up  to  2500  mV/m;  certification. 
1623 
Spread  spectrum  systems  operating  in  2.4  GHz 
band;  spectrum  sharing  and  new  digital 
transmission  technologies  introduction, 
42730 
Ultra-wideband  transmission  systems;  marketing 
and  operation  of  new  products,  34852 
Correction,  3%32 
Radio  services,  special: 
Aviation  services — 
Advanced  digital  communications 

accommodation  in  117.975-137  MHz 
frequency  band  and  flight  information 
services  implemenlation  in  136-137  MHz 
frequency  band,  4675 
Personal  radio  services — 
218-219  MHz  service;  regulatory  flexibility; 
reconsideration  petition  denied.  42507 
Radio  stations;  table  of  assignmenu: 
Arizona,  21581,  21582,  39864 
Califomia,  5241,  42506,  42507 
Colorado,  829,  8204.  8205,  8906,  9925,  16651 
Connecticut  16651 
Georgia,  5956  . 
Idaho.  8204 
Illinois.  16652 
Kentucky,  15735,  15736 
Michigan.  7288,  38206,  38207 
Minnesota,  829 

Mississippi.  7288,  13575.  38207 
Missouri,  17014,21182 
Montana.  8204 
New  Mexico,  13575 
New  York,  16651 
North  Carolina,  39864 
Oklahoma,  830 
Pennsylvania,  21581 
South  Carolina.  830,  7288,  15125 
South  Dakota,  829 
Tennessee,  38207 

Texas,  830,  5069,  7289,  9925,  21582,  42198 
Various  States,  6877,  12486,  17654,  20459, 

21580,42506 
Virginia,  15735,  39864 
Washington,  5069 
Wisconsin,  15493 
Wyoming.  8205.  9925 
Reporting  and  recordkeeping  requirements,  3621 
Television  broadcasting: 
Cable  television —  » 

Cable  television  relay  service;  eligibility 

requirements,  43257 
Multicharuiel  video  and  cable  television 
service;  1998  biennial  review,  1649, 
10332 
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Digital  televisioii — 
Digital  television  broadcast  signals;  carriage 
of  transmissions  by  cable  operators; 
conectioa,  r^lS 
Digital  television  dtpacity;  ancillary  or 
supplementary  use  by  noncommercial 
licensees,  3622 
Digital  television  constructign  deadline 
extension  requests.  Media  Bureau's 
authority  to  deny,  38423 
Low  Power  Television  Distal  Data  Services 

Pilot  Project;  impiementatioii,  %I7 
Telecommunications  Act  of  1996; 
implementatioa — 
CaUe  Act  reform  provisions;  reconsideration 

petitions  denied,  40870 
Sexually  explicit  adult  video  service 

programming  scrambling;  rules  repealed, 
678 
Television  channels  52-59;  698-746  MHz 
spectrum  band;  reallocation  and  service 
rules,  12483 
Television  stations;  table  of  alignments: 
Colorado,  II0S4 

PROPOSED  RULES 

Common  carrier  services: 
27  MHz  spectrum  transfened  from  Govenunent 
(o  non-govemment  use;  reallocation,  7113 
Federal-State  Joint  Board  on  Universal 
Service — 
Carrier  contributions  to  universal  service  fund 
and  manner  in  which  costs  are  recovered 
from  customers;  lefonn,  1 1268 
Non-rural  high-cost  support  mechanism; 

comprehensive  review,  10867 
Schools  and  libraries;  universal  service 
support  mechanism,  7327 
Incumbent  local  exchange  carriers — 
Accounting  and  ARMIS  repotting 

requirements;  compiebensive  review; 
2000  biennial  regulatory  review  (Phase 
2),  5704 
Individuals  with  hearing  and  speech  disabilities; 
improved  telecommunications  relay  and 
speecb-to-specch  services,  39929 
Cost  recovery  guidelines;  clarification  and 
temporary  waiver  requests,  4227 
Interconnection — 
Broadband  access  to  Internet  over  wireline 
facilities;  appropriate  framework,  9232 
Incumbent  local  exchange  carriers  broadband 
telecommunications  services;  regulatory 
requirements;  review,  1945 
Incumbent  local  exchange  carriers 
unbounding  obligations;  local 
competition  provisions,  and  wireline 
services  offering  advanced 
telecommunications  capability, 
deployment,  1947 
Retail  directory  assistance  market;  methods 

to  promote  competition  and  choice,  6902 
Standards  for  physical  collocation  and  virtual 
location,  10659 
International  call-back  service,  uncompleted  call 
signaling  configuratioo;  other  nations' 
prohibitions  enforcement,  10656 
Numbering  resource  optimization,  16347 
Presubscribed  interexchange  carrier  charges, 

34665 
Repetitious  or  conflicting  applications,  34651 
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SatelUle  conununications — 
2  GHz.  L,  and  1.6/2.4  GHz  bands;  mobile 
satellite  service  providers; 
communications  delivery  flexibility, 
16329.  16347 
Alaska;  domestic  satellite  earth  stations 

licensing  in  bush  communities,  37750 
Non-geostationary  satellite  orbit,  fixed 
satellite  service  in  Ka-band;  licensing 
conditions,  9641,  10969 
Orbital  debris  initigation,  22376 
Satellite  earth  stations  use  on  board  vessels 
in  bands  shared  with  terrestrial  fixed 
service;  procedures,  13300 
Satellite  license  procedures.  12498 
Telecommunications  Act  of  19%; 
implementation — 
Pay  telephone  reclassification  and 

compensation  provisions;  iiunate  calling 
services,  17036 
Universal  service;  rural  health  care  support 
mechanism,  34653 
Wireless  telecommunications  services — 
Bell  Operating  Companies  separate  afTiliate 
arid  related  requirements;  sunset,  4221 1 
Multipoint  distribution  service  and 

instructional  television  fixed  service; 
rulemaking  petition,  35083,  36676 
Digital  television  stations;  table  of  assigmnents: 
Alabama,  I9I5I,  38924 
California,  20942,  34669 
Georgia,  31753,  36137 
Illinois,  9428 
Iowa,  39932 
Kansas,  4941 
Louisiana,  40632 
Maine,  9646 

Michigan,  6905,  10871,  20941,  31170 
Montana,  38056 
New  Yoric  31169 
North  Carolina,  39933 
Ohio,  8926 
Pennsylvania,  20940 
South  Carolina,  15769 
South  Dakota.  34670 
Texas,  31170,  31171,  31753,  41363 
Vermont,  15768,  20940 
Virginia,  17041 
Frequency  allocations  and  radio  treaty  matters: 
4.9  GHz  band  transferred  from  Federal 
government  use.  17038 
Meetings: 
Broadcast  and  cable  equal  employment 
opportunity  rules  and  policies;  en  banc 
hearing.  42524 
Practice  and  procedure: 
Consumer  complaint  mechanism;  establishment, 

18560 
Regulatory  fees  (2002  FY);  assessment  and 

collection.  17325 
Truthful  sutements,  10658 
Radio  broadcasting: 
Broadcast  and  cable  EEO  rules  and  policies — 
En  banc  hearing.  43265 
Revision,  1704,  10660,  30863 
Noncommercial  educational  broadcast  station 
applicants;  comparative  standards 
reexamination,  9945 
World  Radiocommunication  Conferences; 

frequency  bands  below  280(X)  kHz,  16673 
Radio  services,  special: 
Amateur  service — 

Miscellaneous  amendments,  40898. 
Maritime  services — 
Global  Maritime  EMstress  and  Safety  System, 

35086 
Very  high  frequency  public  coast  stations; 
additional  licensee  flexibility,  5080 


Personal  radio  services — 
Garmin  International,  Inc.;  short-range  two- 
way  voice  communication  service,  1710 
Private  land  mobile  radio  services — 
Public  safety  conununications  improvement  in 
800  MHz  band,  and  900  MHz  industrial/ 
land  transportation  and  business  port 
channels  consolidation,  1635 1 
Radio  stations;  table  of  assignments: 
Alabama,  4941,  40907 
Arizona,  851,  12953 
California,  12501,  21618,  39935 
Colorado,  39934 
Florida.  16706 
Georgia,  16351,  39933 
Indiana,  42216 

Louisiana,  16350,  17670, 42215 
Maryland,  20485 
Massachusetts,  14664 
Michigan,  12501,  39933,  40907 
Mississippi,  14664,  39935 
Missouri,  7341 
Montana,  22027 
New  Mexico,  1 1970 
New  Yoric.  19152 
North  Carolina,  10872,  38244     , 
Oklahoma,  5%1,  11970 
Oregon,  42216 
Pennsylvania,  19152 
Tennessee,  14664 
Texas,  7341,  42215 
Utah,  5080 

Various  Stttes,  851,  5%1,  8219,  17963,  41364 
Virginia,  42524 
Washington,  17669,  42216 
Wisconsin,  1704 
Wyoming,  5080,  22027 
Semi-annual  agenda,  34090 
Television  broadcasting: 

Broadcast  and  cable  EEO  rules  and  policies; 

revision,  1704,  10660,  30863 
Cable  modem  service;  high-speed  Internet; 
broadband  access  over  cable  and  other 
facilities;  appropriate  regulatory  treatment, 
18848 
Digital  television  construction  deadline 

extension  requests;  denial  policy,  38456 
Noncommercial  educational  broadcast  station 
applicants;  comparative  standards 
reexamination.  19732 
Television  stations;  table  of  assignments: 
South  Carolina,  15769 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  76,  598, 
888,  2657,  2658,  2659,  3680,  4960.  4%1, 
10210,  10406,  11692,  12013,  14714, 
14952,  15198,  16378,  18904,  19752, 
19753,  20771,  20973,  22082,  22083, 
22428,  30683,  31805,  34710,  34712, 
35816,  3i5820,  38114,  38497,  39983, 
39984,  39985,  40742,  40924,  41419. 
41725,  41995 

Repotting  and  recordkeeping  requirements,  889, 
2660,  3707,  4%1,  7689,  9450,  10916, 
13630,  16379,  179%,  30924,  35817.  39986 

Submission  for  0MB  review;  comment  request, ' 
893,  7177,  10918,  1333i;  31806,  35544, 
39008 
Common  carrier  services: 

Century  Tel  of  the  Southwest,  Inc.;  New 
Mexico  service  area  definition;  petition, 
13182 

Equal  access  and  nondiscrimination  obligations 
a{^licable  to  local  exchange  carriers; 
review,  10919 
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Federal-State  Joint  Board  on  Universal 
Service — 
AT&T  universal  service  contribution  based 
on  projected  revenues;  comment  request, 
13332 
Saipancell;  eligibility  designation  as 

telecommunications  carrier  in  Northern 
Mariana  Islands;  comment  request, 
35110 
Saipancell;  eligibility  designation  petition  to 
receive  support  for  service  offered  on 
Saipan  in  Northern  Mariana  Islands; 
comment  request,  13332 
In-region  interLATA  services — 
BellSouth  Corp.  et  al.;  application  to  provide 
services  in  Georgia  and  Louisiana, 
36186 
Verizon  New  England  Inc.  et  al.;  application 
to  provide  service  in  Vermont,  9451, 
20771 
Verizon  New  England,  Inc.  et  al.  application 
to  provide  services  in  Maine,  43123 
RCC  Holdings,  Inc.;  telecommunication  carrier 
designation  for  Alabama;  petition; 
comment  request,  19754 
Revenue  threshold;  annual  adjustment,  32042 
Satellite  communications — 
Satellite  earth  stations;  local  zoning 
regulations;  preemption,  10727 
Sprint  Communications  Co.,  L.P.; 

telecommunications  services  between 
United  States  and  Cuba,  21682 
Telecommunications  relay  services;  State 
certification  and  renewal  applications, 
38497 
Video  distribution  service  providers; 
contribution  obligations — 
BT  North  America,  Inc.;  expedited  petition 
for  clarification,  12568- 
Wireless  telecommunications  services — 
698-746  MHz  band;  licenses  auction;  notice 
and  filing  requirements,  minimum 
opening  bids,  upfront  payments,  etc., 
20773 
747-762  and  777-792  MHz  bands;  licenses 
auction;  modification  of  package  bidding 
procedures,  etc.,  6925,  20124 
747-762  and  777-792  MHz  bands,  etc.; 

licenses  auctions,  42773 
Alee  Cellular  Communications;  petition  for 
reconsideration  of  application  for  block 
A  cellular  authorization;  partial  grant  and 
opportunity  for  hearing,  12014 
Cellular  rural  .service  area  auction;  notice  and 
filing  requirements,  minimum  opening 
bids,  upfront  payments,  etc..  16383 
Cellular  rural  service  area  licenses;  reserve 
prices  or  minimum  opening  bids,  etc.; 
comment  request,  8978 
Fixed,  mobile,  and  broadcasting  services 
auction;  reserve  prices  or  minimum 
opening  bids,  etc.;  comment  request, 
5123 
FM  broadcast  construction  permits  auction; 
minimum  opening  bids  and  other 
procedural  issues.  43118 
International  telecommunication  services: 
Satellite  network  tilings;  union  charges 
implementation,  4716 
Meetings: 
2003  World  Radiocommunication  Conference 
Advisory  Committee,  3707,  1 1483,  34451, 
42773 
Consumer/Disability  Telecommunications 

Advisory  Committee.  9276.  40743 
Emergency  Alert  System  National  Advisory 
Conunittee,  19576 


Media  Security  and  Reliability  Council,  17690 
Netwotk  Reliability  and  Interoperability 
Council,  7178.  9973,  17691,  39008 
New  York  Botanical  Garden;  WFUV  (FM)'& 
facility  modification;  mitigation  of  adverse 
environmental  effects;  open  forum,  419% 
North  American  Numbering  Council,  8265, 

30926 
Public  Safety  National  Coordination  Committee. 

1759.  20789 
Technological  Advisory  Council,  8801,  10920, 

11334.32042 
Telecommunications  Relay  Service;  Public 
Forum  and  Technology  Expo,  19437 
Meetings;  Sunshine  Act,  1978,  6710,  11116, 

18617,35111,40299,41726 
Reports  and  guidance  documents;  availability,  etc.: 
Current  and  future  spectrum  use  by  energy, 
water,  and  railroad  industries;  comment 
request.  8982 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  21682 
Wireless  and  broadcast  facilities  collocations  on 
existing  towers  and  structures;  nationwide 
programmatic  agreement,  5282 
Rulemaking. proceedings;  petitions  filed,  granted, 
denied,  etc.,  1469,  2441,  4430.  5599.  5600, 
8801,  10920.  10921,  11116,  13183,  15199, 
18617,  21236,  30926,  34713,  35544,  35820, 
39008,  39722,  40743,  40925,  42257 
Television  broadcasting: 
Cable  modem  service;  high-speed  Internet 
access  over  cable  and  other  facilities; 
declaratory  ruling,  18907 
Cable  television  systems — 
Video  programming  delivery;  market 

competition  status;  annual  assessment, 
5600 
New  analog  television  station  construction 
permits  auction;  notice  and  filing 
requirements,  etc.,  1760 
New  analog  television  stations  on  channels  52- 
59;  filing  window.  7179 
Applications,  hearings,  detenninations.  etc.: 
Air  Virginia  Inc.  et  al..  22429 
Great  Western  Aviation.  Inc..  et  al.,  4716 
Mimick,  Kevin  David,  5122 
Schoenbohm,  Herbert  L.,  5122 

Federal  Contract  Compliance 
Programs  Office 

NOTICES 

Contracts;  eligible  bidders: 

Associated  Grocers,  Inc.,  19776 

Federal  Crop  Insurance  Corporation 

RULES 

Administrative  regulations: 
Appeals  of  adverse  decisions  made  by  Risk 
Management  Agency;  procedures,  13249 
Crop  insurance  regulations: 
Millet,  3036.  5925 

Miscellaneous  provisions  removed,  16285 
Small  grains  and  rapeseed  crop  insurance 
provisions,  43525 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8(X)2, 
3%71 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Federal  Crop  InsuraiKe  Education  and 

Information  Programs  for  Farmers  and 
Ranchers  in  Targeted  States,  19376 
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Targeted  conunodity  partnerships  for  risk 
management  education.  19381 

Women,  limited  resource,  socially 

disadvantaged,  and  other  traditionally 
under-served  farmers  and  ranchers: 
community  outreach  assistance.  41684 

Federal  Deposit  Insurance 
Corporation 

RULES 

Capital;  leverage  and  risk-based  capital  and  capital 
adequacy  guidelines,  capital  maintenance,  and 
nonfinancial  equity  investments,  3784 
Conflict  of  interests: 
Agency  contractors;  integrity  and  fitness; 
minimum  standards,  34591 
Federal  Deposit  Insurance  Act: 
Post-insolvency  interest  payment  in 

receiverships  with  surplus  funds,  34385 
Practice  and  procojure: 
Forms,  instructions,  and  reports;  technical 
amendments,  18793 
Riegle-Neal  Interstate  Banking  and  Branching 
Efficiency  Act;  implementation: 
Interstate  braiKhes  used  primarily  for  deposit 
production;  prohibition,  38844 
Risk-based  capital: 
Securities  firms;  claims,  16971 
Correction.  34991 

PROPOSED  RULES 

Semi-annual  agenda,  34148 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1405, 
1469,  5128,  22431.  30380.  37433,  "57915 
Submission  for  OMB  review;  comment  (equest, 
9355,  13333,  17999.  19576,  21014 
Committees;  establishment,  renewal,  termination, 
etc.: 
Banking  Policy  Advisory  Committee.  7373 
Financial  Institutions  Reform,  Recovery,  and 
Enforcement  Act;  impiemcnution: 
Minority  depository  instilutions;  policy 
sutement,  18618 
Meetings;  Sunshine  Act,  1769,  3708,  3898.  4%2. 
5287.6711.8019,8983.  1021 1.  14714, 
16395.  18000,  22431.  31806.  34927.  41726 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  21682 
Minority-owned  depository  institutions;  policy 
sutement.  77 

Federal  Election  Commission 

RULES 

Allocations  of  candidate  and  committee  activities: 
Travel  expenses;  allocation  interpretation.  5445 

Federal  Election  Campaign  Act; 
Brokerage  loans  and  lines  of  credit;  transmittal 
to  Congress,  38353 

Independent  expenditure  repotting,  12834 
Effecuve  dale,  40586 

PROPOSED  RULES 

Bipartisan  Campaign  Reform  Act;  implementation: 
Contribution  and  expenditure;  redefinition  and 
regulations  reorganization.  40881 
Compliance  procedures: 

Administrative  fines;  civil  money  penalties 
reduction  for  those  who  file  reporu  late 
or  not  at  all,  20461 
Contribution  and  expenditure  limitations  and 
prohibitions: 
Candidate  debates,  31 164' 
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iMeniet  and  Federal  eiectioia;  campaign-related 
activity  on  web  sites  of  individuals, 
coiporatioBS,  and  labor  organizaiioas:  heating, 
6883 

Ptahibited  and  excessive  contributions;  non- 
Federal  fiinds  or  soft  money,  3S6S4 

NOTICES 

Cooiniillees;  estabUstament.  renewal,  termination, 
elc.: 
Election  Administration  Advisory  Panel,  13632 
Meetings: 
Compmerized  voting  systems;  voluntary 
standards;  comment  request;  hearings, 
13334 
Meetings;  Sonsfaine  Act  I3SS,  2661,  3493.  3816, 
6928.  8019.  8983,  10407,  10921.  1I33S, 
16111.  17691,  18203,  18621,  19I8S,  22083, 
31305, 34927,  37804.  39008.  39722. 40743. 
41996, 

Federal  wpffyocy  MMUigHHHit 


RULES 

Disaster  assistance: 
Hazaid  mitigation  planning  and  Hazard 

Mitigatioa  Grant  Propam.  8844 
Temporary  housing  assistance;  CFR  correction, 
13093 
Fire  prevention  and  control: 

Fitefigfaleis  Assistance  Grant  Program,  9142 
Rood  elevatian  determinatia«: 
Aitansas,  1614 
Iowa.  1614 
Kansas.  S232 

Various  St«es,  675. 1610. 161 1.  5222.  5224. 
5227.  5230.  5232.  5234.  11046.  11049. 
11053.  12479.  20446.  21178.  35743, 
35745,  35749.  35752,  35756.  35758 
Flood  insunnoe;  comnnnitiel  eligible  for  sale: 
Various  Sues.  5221.  13289.  16030.  30329. 
42501 
National  Flood  Insunnoe  Rrogram: 
Insurance  coverage  and  rales — 

Increased  rates  forcovenge,  8902 
-  Insured  stnictures;  inspection  by 

communities.  10631 
Public  entity  insurers;  pilot  project,  13546 

FKOPOSED  RULES 

Debmnent  and  susposion  (nonprocuremem)  and 
dnig-firee  woriipnce  (grants): 

Govemmentwide  requirements,  3266 
Disaster  assistance: 

Individuals  and  households.  3411 
Flood  elevation  determinationB: 

Illinois,  5249 

Iowa,  709 

Kansas.  5254 

Missouri,  30345 

Various  Stales.  5246,  525 1.  1 1072.  1 1078, 

12495.  20481.  35775.  35781.  35784.  43073 

Virginia.  5249 
Semi-anmial  agenda,  33890 

NOTICES 

Agency  information  coUection  activities: 
Proposed  collection;  comment  request,  13759, 
13760,  13761.  13762.  13763.  15200. 
15201.  16395.  20510.  20511,  20512, 
39390,  40925.  40926 
Submission  for  0MB  review;  conmient  request. 
739.  9974.  13764,  40927.  43599 
Disaster  and  emergency  areas: 
Arkansas,  6537. 6538.  10728 
Colorado,  43600 
Illinois,  38498,  39391. 40928. 43600 


Indiana.  42561 

Iowa,  43601 

Kansas,  7180,  9735 

Kentucky.  20513.  21236.  30381.  34451.  35545. 

36880.  37433 
Maryland.  34451.  34452 
Michigan.  34452.  36880.  39391,  40928 
Micronesia,  40929 
Minnesota,  43601 
Mississippi,  740,  1769,  2661 
Missouri.  7180.  9735,  34452,  35534,  35546, 

37433.  38499,  39391,  40929,  41419 
New  Mexico,  20513 
New  Yoric  2661.  2662.  3899.  1 1 1 17.  37434. 

39392 
Oklahoma.  6538.  7181.  9736,  12568 
Oregon.  12569 

Tennessee.  20514.  21237.  30381.  35546 
Virginia,  20514,  21237,  34453,  35546,  36880, 

42562 
West  Virginia,  34453,  35546,  39392.  40929 
Disaster  assistance: 
Statewide  per  capita  threshold  for 

recommending  cost  share  adjustments, 

5128 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Cooperating  Technical  Partners  Program,  21237 
Fust  Responder  Initiative;  comment  request, 

18621 
Pre-Disaster  Mitigation  Program.  11117 
Meetings: 
Emergency  Medical  Services  Federal 

Interageitcy  Committee.  20515 
Federal  Radiological  Preparedness  Coordiiuting 

Committee.  3193 
Nuclear  Regulatory  Commission  and  Federal 

Emergency  Management  Agency;  exercise 

evaluation  methodology  and  alert  and 

notification  system-related  issues.  6032 
National  Flood  Insurance  Pribram: 
Flood  map  changes.  30684.  35202 
Map  and  insurance  products;  fee  schedule, 

13764 
Privacy  Act: 

System  of  records.  3193.  30685 
Radiological  Emergency  Preparedness: 
Exercise  credit,  30382 
Exercise  evaluation  methodology.  20580 
Reports  and  guidance  documents;  availability,  etc.: 
Potassium  iodine  (KI)  use  as  thyroidal  blocking 

agent  by  persons  in  vicinity  of  nuclear 

power  planu;  Federal  policy,  1355 
Radiological  emergency  response  plans  and 

preparedness  in  support  of  nuclear  power 

plants;  preparation  and  evaluation  criteria, 

30982 

Federal  Energy  Regulatmry 
Commisrion 

RULES 

Electric  utilities  (Federal  Power  Act): 
Public  utilities;  electric  quarterly  reports; 

electronic  filing  instruction  manual,  39272 
Public  utility  filing  requirements,  31044 
Natural  gas  companies  (Natural  Gas  Act): 
Pipelines;  project  cost  and  annual  limits  under 
blanket  certificates,  6167 
Natural  Gas  Policy  Act: 
Interstate  natural  gas  pipelines — 

Business  practice  standards,  1 1906,  30788 
Short-term  and  interstate  natural  gas 

transportation  services;  regulation.  37669 
Practice  and  procedure: 
Electronic  filing  of  FERC  Form  1 ,  and 

elimination  of  certain  designated  schedules 
in  FERC  Form  Nos.  1  and  1-F.  36093 


Gas  transmission  facilities  in  off-sbore  southern 
Louisiana  area;  certificates  of  public 
convenience  and  necessity;  policy 
statement  removed.  12468 
Record  requests  fees;  revision.  21994 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 
Electricity  market  design  and  structure; 

strawman  discussion  paper.  6665 
Generator  interconnection  agreements  and 

procedures;  standardization.  22250 
Natural  gas  pipelines  and  transmitting  public 
utilities  (transmission  providers);  standards 
of  conduct;  technical  conference.  3S062 
Standard  generator  intercoiuiection  agreeriKnts 

and  procedures.  3632 
Uniform  System  of  Accounts — 
Rnancial  instruments,  comprehensive  income, 
derivatives,  and  hedging  activities; 
accounting  and  repotting  requirements. 
1026 
Natural  gas  coitipanies  (Natural  Gas  Act): 
Natural  gas  pipelines  and  transmitting  public 
utilities  (transmission  providers);  standards 
of  conduct;  technical  conference.  35062 
Unifbtm  System  of  Accounts — 
Financial  instruments,  comprehensive  income, 
derivatives,  and  hedging  activities; 
accounting  and  rqxxting  requirements. 
1026 
NMiral  Gas  Pdicy  Act: 
Interstate  natural  gas  pipelines — 
Business  practice  standards.  44 
Shott-term  and  interstate  natural  gas 

transpoitation  services;  regulation.  39315 
Upstream  interstate  pipelines;  firm  capacity 
assignment,  19136 
Oil  pipeline  complies  (Interstate  Conunerce  Act): 
Uniform  System  of  Accounts — 
Hnancial  instruments,  comprehensive  income, 
derivatives,  and  hedging  activities; 
accounting  and  reporting  requirements. 
1026 
Pnctice  and  procedure: 
Asset  retirement  obligations;  accounting  and 
reporting;  technical  conference,  1 1954, 
16071,  20922 
Critical  energy  infrastructure  information;  and 
previously  published  documents,  treatment, 
3129,  11229 
Correction,  13680 
Semi-anmial  agenda,  34156 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  conunent  request,  18183, 

38086, 42243 
Submission  for  OMB  review;  conunent  request, 
2424.  4243.  4244.  5801.  6244,  6245,  6246 
Bectric  and  natural  gas  prices;  potential 
manipulation;  fact-flnding  investigation: 
Jurisdictional  sellers  and  non-jurisdictional 
sellers  in  the  West,  11111 
Clarification,  1 1684 
Electric  rate  and  corporate  regulation  filings: 
Alliance  Companies  et  al.,  40708 
AUiant  Energy  Corporate  Services,  Inc.,  et  al., 

66 
AlphaGen  Power  LLC  et  al.,  17422 
American  Electric  Power  Co.  et  al..  19743 
American  Electric  Power  Service  Corp.  et  al.. 

2648.  13753 
American  Transmission  Systems,  Inc.,  et  al., 

38265 
Backbone  Mountain  Windpower  LLC  et  al., 
9445 
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Bastrop  Energy  Partners,  L.P.,  et  al.,  12555 
Bayswater  Peaking  Facility,  LLC.  et  al..  1333 
Bethlehem  Steel  Corp.  et  al.,  39965 
Caledonia  Generating,  LLC,  et  al.,  41709 
Cambridge  Hectric  Light  Co.  et  al.,  4418 
Canadian  Niagara  Power  Co.,  Ltd.,  et  al.,  19745 
Celerity  Energy  of  Colorado,  LLC,  et  al.,  20760 
Central  Illinois  Generation,  Inc.,  et  al.,  41229 
Central  Dlinois  Light  Co.  et  al.,  34443 
Central  Maine  Power  Co.  et  al.,  9262 
Choctaw -Gas  Generation.  LLC,  et  al.,  11684 
CinCap  Madison,  LLC,  et  al.,  5107 
Cinergy  Services,  Inc.,  19746 
Cinergy  Services,  Inc.,  et  al.,  5579.  7681.  36168 
Cleveland  Electric  Illuminating  Co.  et  al..  38267 
Commonwealth  Edison  Co.  et  al.,  1336 
Conectiv  Bethlehem  Inc.,  et  al.,  43097 
Consolidated  Water  Power  Co.  et  al.,  1457 
CPV  Cunningham  Creek,  LLC,  et  al.,  3176 
Creed  Energy  Center,  LLC,  et  al.,  42769 
Dayton  Power  &  Light  Co.  et  al.,  17066 
Deseret  Generation  &  Transmission  Co- 
operative, Inc.  et  al.,  15562 
DTE  East  China,  LLC,  et  al.,  7149 
Duke  Energy  Murray,  LLC,  et  al.,  18881 
Duke  Power  et  al.,  41231 
East  Kentucky  Power  Cooperative,  Inc..  et  al.. 

41712 
EE  South  Glen  Falls  et  al.,  14930 
El  Paso  Electric  Co.  et  al.,  13620 
Engage  Energy  America  LLC  et  al.,  8016 
Enron  Corp.  et  al.,  8952 
Entergy  Services,  Inc.,  et  al.,  2207,  3488 
Eric  Boulevard  Hydropower,  L.P..  et  al.,  22067 
Florida  Power  &  Light  Co.  et  al.,  9729.  30913 
FPL  Energy  Marcus  Hook,  L.P.,  et  al.,  3890 
Frederickson  Power  L.P.  et  al.,  1 1470 
Front  Range  Power  Co.,  LLC,  et  al,  36169 
Geysers  Power  Co.,  LLC,  et  al.,  32035 
GNE,  LLC,  et  al.,  39966 
Golden  Spread  Electric  Cooperative  et  al.,  6917 
Harbor  Cogencration  Co.  et  al.,  6250 
Hermiston  Power  Partnership  et  al.,  13135 
Lake  Superior  Power  L.P.  et  al.,  10396 
LG&E  Trust  No.  2001-A  et  al.,  8532 
Louisville  Gas  &  Electric  Co.  et  al..  36870 
Madison  Gas  &  Electric  Co.  et  al.,  580 
Madison  Windpower  LLC  et  al.,  42552 
Maritime  Electric  Co.,  Ltd.,  et  al.,  3490 
MEP  Investments,  LLC,  et  al.,  39707 
MidAmerican  Energy  Co.  et  al.,  8534 
Midwest  Independent  Transmission  System 
Operator,  Inc.,  et  al.,  10701,  19746,  37796, 
38650 
Mirant  Americas  Energy  Marketing,  L.P.,  et  al., 

11111 
Mirant  Americas  Generation  LLC  et  al.,  14931 
Mirant  Sugar  Creek,  L.L.C.,  et  al.,  6253 
MNS  Wind  Co.  LLC  et  al.,  17683 
Montana-Dakota  Utilities  Co.  et  al..  729 
Mt.  C:amel  Cogen.  Inc..  et  al.,  43303 
NEO  California  Power  LLC  et  al.,  40712 
New  Power  Co.  et  al.,  11473,  17068 
North  Atlantic  Energy  Corp.  et  al.,  37798 
Northern  Indiana  Public  Service  Co.  et  al., 

10185 
NRG  Rockfotd  Equipment  U  LLC  et  al.,  19172 
Otter  Tail  Power  Co.  et  al.,  6702,  7368 
PG&E  Dispersed  Generating  Co.,  LLC,  et  al., 

6512,  13321.  17985 
PG&E  Dispersed  Power  Corp.  et  al.,  1755 
PH  (jenerating  Statutory  Trust  B  et  al.,  19747 
PJM  Interconnection,  L.L.C..  et  al..  4708 
Portland  General  Electric  Co.  et  al..  3892.  5277 
PPL  Maine.  LLC.  et  al..  20505 
PPL  Sundance  Energy,  LLC,  et  al.,  13755 


Progress  Ventures,  Iik.,  et  al.,  35535 
PSEG  Fossil  LLC  et  al..  30374 
PSEG  Poland  Distribution  B.V.  et  al.,  8795 
Public  Service  Co.  of  New  Mexico  et  al., 

16102,  21650 
Public  Utility  District  No.  I  of  Snohomish  Co., 

WA,  43099 
Reliant  Energy  Desert  Basin,  LLC,  et  al.,  30678 
San  Diego  Gas  &  Electric  Co.  et  al.,  67,  31797, 

43305 
Somerset  Power  LLC  et  al.,  36871 
Southern  California  Edison  Co.  et  al.,  21653. 

35984 
Southwest  Electric  Cooperative,  Inc.,  et  al., 

35537 
Southwest  Power  Pool,  Inc.,  12010 
TECO  Power  Services  Corp.  et  al.,  21653 
Tians-Elecl,  Inc.,  et  al.,  11320,  12984,  36588 
Triton  Power  Michigan  LLC  et  al.,  31294 
TXU  Generation  Co.  LP  et  al.,  583 
United  States  Energy  Department  et  al.,  41973 
UtiliCorp  United  Inc.  et  al.,  884 
UtiliGroup,  Inc.,  et  al.,  35801 
Vandolah  Power  Co.,  L.L.C.  et  al.,  15376 
Vermont  Yankee  Nuclear  Power  Corp.  et  al., 

12558 
Virginia  Electric  &  Power  Co.  et  al.,  17685, 

34444 
Wallula  Generation,  LLC,  et  al.,  18190 
Waterside  Power,  L.L.C,  et  al.,  39709 
West  Penn  Power  Co.  et  al.,  2427 
Whiting  Clean  Energy,  Inc.,  et  al.,  5581 
Wisvest-Connecticut,  L.L.C.,  et  al.,  34695 
Young  Gas  Storage  Co.,  Inc.,  40717 
Enviroimiental  statements;  availability,  etc.: 
Alaska  Power  &  Telephone  Co.,  71,  36874 
Allegheny  No.  6  Hydro  Partners,  8240 
Aquenergy  Systems,  Inc.,  17988,  18191 
Adanta  Power  Co-Idaho.  3894 
Black  River  Falls.  Wl.  4249 
Calligan  Hydro  Inc.,  9264 
Columbia  Gas  Transmission  Corp.,  12987 
^Commonwealth  Power  Co.,  2208 
Dominion  Transmission,  Inc.,  36874 
East  Tennessee  Natural  Gas  Co.,  22071 
Entergy  Arkansas,  Inc.,  577 
Eric  Boulevard  Hydropower  L.P.,  14932 
FPL  Energy  Maine  Hydro,  LLC.  et  al.,  36877 
Garkane  Power  Association,  Inc.,  19563 
Georgia  Strait  Crossing  Pipeline  LP,  6705 
GNE,  LLC,  41714 

Goodrich  Falls  Hydro  Electric  Co.,  13136 
Hancock  Hydro  Inc.,  9264 
Horseshoe  Bend  Hydroelectric  Co.,  369*'^ 
Hydro  Technology  Systems,  Inc.,  20969      ^ 
Idaho  Power  Co.,  38094 
Islander  East  Pipeline  Co.,  L.L.C.,  et  al.,  16103, 

19564 
Kem  River  Gas  Transmission  Co.,  8954,  43100 
Maine  Marine  Resources  Department.  41233 
Millennium  Pipehne  Co..  L.P.,  38095 
Monroe,  UT,  19564 
Nantahala  Power  &  Light,  5110 
Niagara  Mohawk  Power  Corp.  et  al.,  10903 
North  Baja  Pipeline,  LLC,  2430 
Northern  California  Power  Agency  et  al.,  38494 
Northwest  Pipeline  Corp.,  10903.  31295,  39969 
PacifiCorp.  71,  5280,  7370,  19174,  19565 
Pn.  Great  Worics,  LLC.  18191 
Public  Service  Company  of  Colorado,  15563 
Public  Utility  District  No.  1  of  Chelan  County, 

WA,  14708,  18885 
Rhinelander  Paper  Co.,  585 
Ridgewood  Maine  Hydro  Partners,  L.P.,  5280 
Rochester  Gas  &  Electric  Corp..  5280 
South  Carolina  Electric  &  Gas  Co.,  31296, 
40717 


Southeni  California  Edison,  2874,  32037,  43101 
Springville  City,  UT,  35105 
Texas  Eastern  Transmission,  L.P.,  19565 
Upper  Peninsula  Power  Co.  et  al.,  30376 
USGen  New  England,  Inc.,  15564 
Wotonoco  Hydro.  LLC.  9967 
Environmental  statemenu;  notice  of  intent: 
CMS  Tronkline  LNG  Co..  LLC,  7683 
Columbia  Gas  Transmission  Corp.,  38268 
Dominion  Transmission,  Inc..  2874    ■ 
Dominion  Transmission,  Inc..  et  al.,  2875 
Florida  Gas  Transmission  Co.,  1 339,  10398 
Idaho  Power  Co..  4419,  6258 
Iroquois  Gas  Transmission  System,  L.P.,  12560 
Maritimes  &  Northeast  Pipeline.  L.L.C.  18885 
Maritimes  &  Northeast  Pipeline.  L.L.C..  et  al.. 

13621 
Newton  Falls  Holdings,  LLC,  18192 
Reef  International,  L.L.C,  13137 
Reliant  Energy  Gas  Transmission  Co.,  15380 
SCG  Pipeline.  Inc.,  4249 
South  Carolina  Electric  &  Gas  Co.,  19566  , 
Tennessee  Gas  Pipeline  Co..  18887 
Texas  Eastern  Transmission,  LP,  471 1,  9264 
Transcontinental  Gas  Pipe  Line  Corp.,  38096 
Williston  Basin  Interstate  Pipeline  Co.,  6256 
Federal  Energy  Regulatory  Records  Information 
System;  replacement  of  diree  current  online 
systems,  35105  , 

Hydroelectric  applications,  71,  731,  1756,  1757. 
1758,  2208.  2431,  2649,  3179,  3696,  4251. 
4419,  4420,  4421,  4712,  4713,  5110,  5111. 
51 12,  5280,  5583,  5584,  6516,  7370,  7371, 
7685,  7686.  8955,  8956.  8957,  8958.  8959, 
8960,  8%1,  9266,  9267.  9%7,  10187,  11113, 
11323,  11324,  11687,  11688,  12010,  12987. 
13622,  13756,  14708,  14933,  14934,  15382, 
15383,  15384,  15564,  15565.  16104,  16373, 
16747,  17426,  17988,  17989,  17990,  18059, 
18192,  18193,  18194,  18195.  18602.  18889. 
19566,  19567,  201 12,  201 13,  20507,  20868, 
20970,  21655,  21656,  21657,  22072,  22074, 
30376,  30377,  30679,  30906,  30915,  31296. 
31298.  32038.  34698.  34699,  34700,  34701, 
34919,  34920,  34921,  35985,  35986,  35987, 
35988,  36170,  36589,  37802,  37803,  38098. 
38956.  39970.  40717.  40719.  40720.  40721. 
40722.  40723.  40724,  40725,  40726,  40727, 
41234,  41714,  41715,  41716,  41975,  41976, 
41977,  41979,  41980.  43101,  43102,  43103, 
43104,43105,43305,43306 
Meetings: 

Atlanta  Power  Station;  telephone  conference, 

9731 
Atlanta  Power  Sution  Hydroelectric  Project; 

relicensing  process,  15384 
Better  stakeholder  involvement:  How  to  make 

it  work;  workshop.  9968 
Box  Canyon  Hydroelectric  Project.  Pend  Oreille 
County,  WA;  environmental  analysis 
concerns,  22074 
Electricity  market  design  and  stnicture,  2209, 
2433,  4713,  10400,  11689,  11690,  13757 
Technical  conference,  6517,  8240 
Energy  infrastructure  issues;  conference,  13757 
Generator  interconnection  agreements  and 

procedures  standardization,  887 
Interstate  natural  gas  infrastructure;  emergency 
reconstruction;  conference.  16748,  19749 
Natural  gas;  emergency  reallocation;  conference, 

16748,  19750 
Northeast  Energy  Infrastructure  Conference, 

1971 
Office  of  Energy  Projects  staff;  site  visit  to 

St.  Lawrence-FDR  Power  Project,  43307 
Public  utility  market-based  rate  authorizations; 
terms  and  conditions;  investigation,  9447, 
10904 
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Regkmal  Tmisniission  Organizatioas — 
Midwest  State-Federal  Regional  Workshop, 

39710 
Noitheast  RTO.  1341 
Regional  Qectric  Power  Cooperatioa 

Committee,  16749 
SeTrans  RTO.  1759 
State-Federal  Regional  Panels;  teleconference, 

35105 
State-Federal  Southeast  Regional  Panel, 
18195 
Southeast  Energy  Infrastnictiie  Conference, 

22075 
Standard  market  design;  data  and  software 

standards,  19174,  40728 
State-Federal  Regional  RTO  Panels  et  al.,  6919 
Tiansmissioa  providers;  standards  of  conduct; 
technical  conference,  21657,  36170 
M&tings;  Sunshine  Act,  1460,  2877,  3894,  38%, 
51 13,  6258,  8798,  10907.  12010.  13623. 
16749.  19568.  21231,  32039.  32042.  37414, 
38181.  39710.  40728.  41235.  42553.  43106 
National  Register  of  Historic  Races: 
PtDgranunatic  agreement  for  managing 
properties;  restricted  service  list — 
Alabama  Power  Co..  43307. 43308 
Batesville  (city)  and  Independence  County, 

AR,  8962 
Ridgewood  Maine  Hydro  Partneis,  L.P.,  6706 
Natural  Gas  Policy  Act.  etc.: 
California  maito;  natural  gas  sales;  repotting 
lequircments,  5585 
Oil  pipelines: 
IVodacer  Price  Index  for  Finished  Goods; 
aimual  change,  35989 
nactice  and  procedure: 
Federal  Energy  Regulatory  Rccotds  Information 

System,  10910 
OfT-tbe-record  conmiunicatioBs,  72,  1341,  3696, 
5804,  6518,  6919,  8241,  9267,  10401, 
11690,  13138,  14935,  16105,  18195, 
20508,  22076.  31299,  35540,  38099. 
38956,  40728,  42251,  43309 
Preliminaiy  permits  suirender. 
Hydro  Energy  Development  Corp.,  9268 
Universal  Electric  Power  Corp.,  6518 
Repons  and  guidance  documents;  availability,  etc.: 
California  Independent  System  Operator, 

operational  audit.  4714 
Capacity  release  transactions;  rate  ceiling;  staff 

paper,  38957 
Ekcbicity  market  design  and  structure,  14936, 
18603 
Woridng  paper,  13323 
Fact-finding  investigation  of  potential 

manipulation  of  electric  and  natural  gas 
prices;  docket  designation,  9731 
Information  dissemination;  quality,  objectivity. 

utility,  and  integrity  guidelines.  30378 
Noitheast  Independent  Systems  Operator.  Seams 
Resolution  timeline  and  report  43309 
,  Seams  resolution  plan;  Regional  Transmission 
Organizations  et  al..  42771 
Upland  erosion  control,  revegetation.  and 
maintenance  plan,  and  wetland  and 
waterbody  construction  and  mitigation 
procedures;  changes;  comment  request, 
2433 
Senior  Executive  Service: 

Performance  Review  Board;  membership.  19750 
Applications,  hearings,  determinations,  etc.: 
Acadia  Power  Pailners.  LLC,  42244 
AES  Ocean  Express  LLC,  11109 
Alabama  Power  Co..  20105 
Alcan  Power  Marketing.  Inc.,  30677 
Algonquin  Gas  Transmission  Co..  2203,  5103. 
6510,  40695,  41704 


Algonquin  Gas  Transmission  Co.  et  al.,  31287 

Algonquin  LNG,  Inc.,  1747 

Alliance  Companies  et  al.,  30905 

Alliance  Pipeline  L.P.,  15557 

Ameren  Energy,  Inc.,  20963 

Ameren  Services  Co.,  20105 

American  Electric  Power  Service  Corp..  8015. 

31288 
American  Transmission  Co.,  LLC,  5104 
Anadarko  Gathering  Co.  et  al.,  18184 
Anaheim  et  al..  CA.  40695 
ANR  Pipeline  Co..  64.  875,  1332,  1747,  4952, 

5574,  66%,  9444.  9%5,  10898,  10899, 

11305,11306,16742,17061,18184, 

18875,  20106,  22065,  32027,  38087, 

39698,  39%3,  43092 
ANR  Pipeline  Co.  et  al.,  43302 
Aquila  Storage  &  Transportation,  LP,  18184 
ARCO.  2872 

Arizona  Public  Service  Co.,  7146,  22065 
Armstrong  Energy  L.P.,  LLLP,  et  al.,  313 
Atlanu  Gas  Light  Co.,  39699 
Attala  Energy  Co.,  LLC,  313,  3486 
Aubumdale  Peaker  Energy  Center.  L.L.C., 

38950 
Bayou  Cove  Peaking  Power,  LLC,  20964, 

42767 
Bayou  Cove  Peaking  Power,  LLC,  et  al.,  20964 
Bayswater  Peaking  Facility,  LLC,  12551 
Big  Cajun  I  Peaking  Power  LLC,  35980 
Big  West  Oil,  LLC.  et  al..  9259,  30373 
Black  Marline  Pipeline  Co.,  20106 
Bluegrass  Generation  Co.,  L.L.C.,  9260 
Bonneville  Power  Administration,  22066 
Bowers  Drilling  Co.,  Inc.,  8237 
Bridgeline  Gas  Distribution  LLC,  18875 
Buchanan  Generation,  LLC,  42245 
California  Electricity  Oversight  Board,  3486, 

9727 
California  et  al..  14707 
California  Independent  System  Operator  Corp., 

8794.  39699 
California  Power  Exchange  Corp.,  2873 
Calpine  Oneta  Power,  L.P.,  38264 
Calpine  Texas  Pipeline,  L.P.,  36167.  37789 
Canyon  Creek  Compression  Co.,  7365, '40695 
Capital  District  Energy  Center  Cogeneration 

Associates.  10180 
Cargill.  Inc..  4417 
Cedar  Brakes  III.  L.L.C.,  66% 
Central  Illinois  Light  Co.,  216S0 
Central  New  Yoric  Oil  &  Gas  Co..  LLC,  14925, 

19741,30373,406% 
Central  Vermont  Public  Service  Corp.,  19561 
Chandeleur  Pipe  Line  Co.  et  al.,  34440 
Chevron  Products  Co..  7365,  30373 
Cincinnati  Gas  &  Electric  Co.,  16743 
Cinergy  Energy  Services,  Inc.,  34440 
Cinergy  Services,  Inc.,  et  al.,  13751 
Citizens  Energy  Corp.,  729 
CMS  Tiunkline  Gas  Co.,  LLC,  1969,  11307, 

32027.  406%.  41704 
CMS  Trunkline  LNG  Co..  LLC,  1970,  31289 
Cogen  Lyondell,  Inc.,  et  al..  4706 
Cogen  Technologies  NJ  Venture,  41227 
Colorado  Interstate  Gas  Co..  876,  1747,  1748, 

7679,  11307.  11308.  12980.  13752,  20964, 

21647.  30907.  31793,  32028,  40697 
Colton  Power,  L.P.,  5575 
Columbia  Gas  Transmission  Corp.,  875,  876, 

1211,  1748,  11308,  11309,  11682,  13616, 

15557,  16743,  18876,  20965,  30907. 

37789.  39700 
Columbia  Gulf  Transmission  Co..  877,  121 1, 

3173,  4245,  4953,  5104,  10899,  11309, 

13616,  16744,  18185,  21647,  30907, 

31794,  37790,  38950.  39700. 40697,  41971 


Condon  Wind  Power,  LLC,  314 
Conectiv  Bethlehem,  Inc.,  3889.  7146.  12006 
Conoco  Gas  &  Power  Marketing.  40697 
Constellation  Power  Source,  Inc.,  9%5,  10899, 

39701 
Continental  Electric  Cooperative  Services,  Inc., 

30677 
Copiah  County  Storage  Co.,  1212 
Copper  Eagle  Gas  Storage,  L.L.C.,  21648 
Coral  Canada  US  Inc.,  3889 
Cove  Point  LNG  L.P.,  1 1 3 10,  4 1 705 
Crete  Energy  Venture,  LLC,  13752 
Crossroads  Pipeline  Co.,  877.  16744 
Dartmouth  Power  Associates  L.P..  42245 
Dauphin  Island  Gathering  Partners,  4245,  20106 
Delu  Energy  Center,  LLC.  10180 
Desert  Crossing  Gas  Storage  &  Trahspottation 

System  LLC.  6697 
Destin  Pipeline  Co.,  L.L.C..  17979.  31289, 

38087 
Discovery  Gas  Transmission  LLC,  30908, 

31289,  40697,  40698 
Distrigas  of  Massachusetts  LLC,  38088 
Dominion  Transmission,  Inc.,  314,  1748,  2204, 

4245,  6697,  8238,  9260,  9727,  10899, 

14707,  16744,  17061,  30908,  32028, 

37790,  38088,  40698,  40699 
Dominion  Transmission,  Inc.,  et  al.,  315 
Dow  Interstate  Gas  Co..  41705 
Dow  Pipeline  Co.,  13752 
Dresden  Energy,  LLC,  et  al.,  315 
Drew  River  Mill,  Inc.,  38088.  40922 
DTE  East  China,  LLC.  15376 
Duke  Energy  Enterprise,  LLC.  6913,  13617 
Duke  Energy  Hot  Spring,  LLC,  12006 
Duke  Energy  Sandersville,  LLC,  13617 
Duke  Energy  Trading  &  Marketing,  L.L.C., 

17420 
Duke  Energy  Washington,  LLC,  12552 
Eagle  Point  Cogeneration  Partnership,  6698 
Eastern  Shore  Natural  Gas  Co.,  878,  1749, 

2205,  6248,  12981,  20%5,  34918,  39%3 
East  Tennessee  Natural  Gas  Co.,  1749,  2204, 

3692,  10904,  17062,  18186,  18877 
Egan  Hub  Partners,  L.P.,  10394,  19170 
El  Dorado  Irrigation  District,  4708,  10181, 

11310,16373,30677.38951 
El  Paso  Electric  Co.,  1750 
El  Paso  Natural  Gas  Co.,  9728,  13617,  16745, 

17980.  17981 
El  Paso  Natural  Gas  Co.  et  al.,  14709.  18186. 

18601 
Emera  Energy  Service,  Inc.,  12006 
Enbridge  Offshore  Pipelines  (UTOS)  LLC, 

41705,  41706 
Enbridge  Pipelines  (AlaTenn),  Inc.,  20107 
Enbridge  Pipelines  (KPC),  13618 
Enbridge  Pipelines  (Midia)  Inc.,  4953,  20966 
Energy  America,  LLC,  42245 
Enogex,  Inc.,  1333,  9728,  18187 
Entergy  Nuclear  Vermont  Yankee,  LLC,  10181 
Entergy  Power  Ventures,  L.P.,  14925 
Entergy  Services,  Inc.;  30908 
EPCOR  Merchant  &  Capital  (US)  Inc.,  12007 
EPCOR  Power  Development,  Inc.,  12007 
EPDC.  Inc.,  12008 
Equitrans,  L.P.,  6698,  10395 
Equitrans,  L.P.,  et  al.,  38088 
Erie  Boulevard  Hydropower,  L.P.,  3693 
Erie  Boulevard  Hydropower,  L.P.  et  al.,  10181 
Exelon  Generation  Co.,  LLC,  32028 
Florida  Gas  Transmission  Co.,  5575,  8238, 

10182,  10900,  11311,  12552,  13618, 

18187,  20966.  30908,  34441,  43093 
Florida  Power  &  Light  Co.,  6698     ' 
Foothills  Generating.  L.L.C.,  7147 
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FoftisUS  Energy  Corp.,  20107 

FPL  Energy  Maine  Hydro  LLC,  8948,  36167 

Frederickson  Power  L.P.,  13618 

GA  Power  Mariceting,  L.P.,  13321 

Gas  Research  Institute.  40699 

Geor^a  Straits  Crossing  Pipeline  LP,  3173 

Gilroy  Energy  Center.  LLC,  et  al.,  316 

GNE.  LLC.  316,  42246 

Grand  River  Dam  Authority,  20%7 

Granite  State  Gas  Transmission.  Iik.,  6699 

Great  Lakes  Gas  Transmission  L.P.,  4246,  5104, 

31795.  32029,  43093 
Great  Northern  Paper,  Inc.,  4707 
Great  Plains  Power  Inc.,  16101 
Green  Mountain  Energy  Co.,  21648 
Guardian  PipeUne,  L.L.C.,  et  al.,  20504 
Gulf  South  Pipeline  Co.,  LP,  3174.  5105,  8948, 
9966,  10182,  12981,  12982,  13619,  16745, 
17062,  17981,  18877,  20107,  20%7, 
34441,  39701,  40700,  43094 
Gulf  States  Pipeline  Corp.,  37791 
Gulfstream  Natural  Gas  System,  L.L.C.,  1750, 

17421,  36167,  41706 
Harrisburg,  PA.  39701 
HC  Power  Marketing  LLC.  3890 
Hennepin  Energy  Resource  Co..  L.P..  15558 
Hermiston  Power  Partnership,  38951 
Hess  Energy  Power  &  Gas  Co..  LLC,  35980 
High  Island  Offshore  System,  L.L.C..  7365, 

14926 
Holy  Cross  Energy.  Inc..  et  al..  20108 
Honeoye  Storage  Corp.,  30909 
Horizon  Pipeline  Co.,  L.L.C.,  6248,  10901, 

15558,  19741,  39702 
Idaho  Power  Co.,  2647 
IiKkck  Maine  Energy,  L.L.C.,  577 
Indeck-Oswego  L.P.,  18187 
Inter-Power/AhlCon  Paitners,  L.P.,  4246 
Invenergy  Energy  Marketing  LLC.  21649 
Iroquois  Gas  Transmission  System.  L.P..  578, 

2205 
Islander  East  Pipeline  Co.,  L.L.C.,  et  al..  6914 
ISO  New  England  Inc.,  6511,  12553,  42246 
Jefferson  Island  Storage  &  Hub  L.L.C..  10901 
Jewett,  Dale  P.,  et  al.,  8239,  8949 
Kansas  Gas  &  Electric  Co.,  7147 
Kansas  Gas  Service,  2425 
Kelleher,  Pat,  35981 

Kem  River  Gas  Transmission  Co.,  1751.  5576, 
8949,  17982,  18188.  30909,  30910,  31289, 
41971 
KeySpan-Glenwood  Energy  Center  LLC,  42246 
KeySpan-Port  Jefferson  Energy  Center.  LLC, 

42247 
KeySpan-RavensWood,  Inc.,  8949,  17421 
Kinder  Morgan  Interstate  Gas  Transmission 
LLC.  6914.  13753.  16745,  17062,  19171. 
38089.  43094 
Kiowa  Power  Partners,  LLC.  22066 
Kiowa  Power  Partners,  LLC,  et  al.,  36587 
KN  Wallenberg  Transmission  L.L.C.,  15558, 

15559 
KO  Transmission  Co..  11311,  20968 
Las  Vegas  Cogeneration  II,  L.L.C.,  38264 
LG&E  Capital  Trimble  County  LLC.  35104, 

41227,  42767 
LG&E  Trust  No.  2001-A,  41228 
Los  Esteros  Critical  Energy  Facility,  LLC 
38951 
'  Louisville  Gas  &  Electric  Co.,  6914 
LSP  Pike  Energy,  LLC,  9261 
Maclaren  Energy,  Inc.,  7679 
Maine  Department  of  Marine  Resources,  18601 
Maritimcs  &  Noitheast  Pipeline  L.L.C.,  1751, 
2205,  6511,  7366,  35981,  37791,  38090 
MDU  Resources  Group,  Inc.,  43302 


MEP  Clarksdale  Power.  LLC,  12553 

Meriden  Gas  Tuibines,  LLC,  10182 

Metro  Energy,  L.L.C,  64 

Michigan  Electric  Transmission  Co.,  65 

Midwestein  Gas  Transmission  Co..  3175,  4247, 

4954,11311,19741 
Midwest  Independent  Transmission  System 

Operator.  Inc..  18602 
Millennium  Pipeline  Co..  L.P..  11312 
Minnesou  Municipal  Power  Agency,  12982, 

20504 
Mirant  Energy  Trading,  L.L.C,  16101 
Miiant  Sugar  Creek,  LLC,  14926 
Mississippi  Power  Co.  et  al..  5576,  5802 
Mississippi  River  Transmission  Corp.,  878, 

5576.  6699.  7679,  11312,  13619,  14927, 

15559.  20108.  32029.  40700 
Mohawk  River  Funding  III,  L.L.C.,  65 
Mojave  Pipeline  Co..  879.  16746 
Monongahela  Power  Co.  et  al..  42247 
Mountain  West  Independent  System 

Administration  et  al.,  879 
Ml.  Carmel  Cogen,  Inc.,  37791 
Municipal  Wholesale  Power  Group,  3487 
MxEnergy,  Inc.,  12008 
National  Fuel  Gas  Supply  Corp.,  3487.  43094. 

43095 
National  Fuel  Gas  Supply  Corp.  et  al.,  317, 

579 
National  Fuel  Supply  Corp.,  17063 
Natural  Gas  Pipeline  Co.  of  America,  879,  880, 

3175,  6699,  7367,  9966,  10183,  17982, 

18188,  19561.  31795,  32029,  35981. 

37792.  39702.  40700.  40701.  41234. 
41971.41972 

New  England  Power  Pool.  66.  15559 

New  York  Independent  System  Operator,  Inc., 

20109.  41706 
New  York  Independent  System  Operator,  Inc.. 

etal..  18188,  20108    - 
New  York  Municipal  Power  Agency.  22066 
Niagara  Mohawk  Holdings.  Inc.,  et  al.,  37792 
Niagara  Mohawk  Power  Corp.,  66 
Nicor  Gas,  38090 

Nomew  Energy  Supply,  Inc.,  11313 
Norteno  Pipeline  Co..  38090 
North  Baja  Pipeline  LLC.  41707 
Northern  Border  Pipeline  Co..  11313,  17982 
Northern  California  Power  Agency,  10395 
Northern  Natural  Gas  Co.,  880,  2873,  5105, 

8239,  11470,  14928,  17982,  19171.  30910. 

32030.  34441.  34442.  35982.  37792. 

37793,  37794,  38091.  40701.  40702.  41707 
Northern  Natural  Gas  Co.  et  al..  3175 

North  Shore  Concerned  Citizens  Group  of  Lake 

Gogebic,  42247 
Northwestern  Energy.  LLC.  42248 
Northwestern  Wind  Power.  LLC.  5577 
Northwest  Pipeline  Corp.,  66.  880.  5106.  5577. 

10902,  11313,  11314.20109 
NRG  New  Jersey  Energy  Sales  LLC.  42248 
NRG  Northern  Ohio  Generating  LLC  et  al., 

40702 
NRG  Rockford  H.  LLC,  42248 
ODCE  Power  Trading,  Inc.,  317 
Ohio  Valley  Hub,  LLC.  32030.  39702 
OkTex  Pipeline  Co.,  20109 
Oncor  Electric  Delivery  Co.  et  al..  31290 
Ontario  Energy  Trading  International  Corp., 

19742 
Overthrust  Pipeline  Co.,  12982 
Ozarit  Gas  Transmission,  L.L.C..  7368,  14928 
Pacific  Gas  &  Electric  Co..  4417,  201 10 
Pacific  Gas  &  Electric  Co.  et  al.,  1751.  201 10 
PacifiCorp.  17421.  30911.  31290.  31291.  36168 
PacifiCorp-Bear  River  Projects,  ID,  12554 


Panhandle  Eastern  Pipe  Line  Co..  880.  3693, 
5106.  5802,  11314.  17064.  317%.  42767 
Pawtucket  Power  Associates,  LP,  10183 
Petal  Gas  Storage,  L.L.C,  10184.  11314,  32031, 

37794,  39703 
PG&E  Gas  Transmission,  Northwest  Corp.,  881, 
2425.  5578,  8950,  10184,  11315,  12983, 
32031,  32032.  39964,  40702.  41707.  41972 
PG&E  National  Energy  Group  et  al..  9966 
PH  Generating  Statutory  Trust  A,  39964 
PH  Generating  Statutory  Trust  B.  39704 
Pine  Needle  LNG  Co..  LLC.  17983,  30911 
PJM  Interconnection.  L.L.C.  41228 
Portland  General  Electric  Co.  et  al..  2426 
Portland  Natural  Gas  Transmission  System. 

7680,  16746.  17983 
Power  Contract  Finance.  L.L.C..  41228 
Power  Development  Co..  LLC.  38952 
PPL  Edgewood  Energy.  LLC.  38952 
PPL  Shoreham  Energy.  LLC,  38952 
PPL  University  Park,  LLC,  37794 
Progress  Vennires.  Inc.,  3488,  5578 
Public  Service  Co.  of  New  Mexico.  8950 
Public  Utilities  Commission  of  State  of 

Califonjia.  9728 
Public  Utility  District  No.  I  of  Chelan  County. 

WA.  etal..  30911 
Public  Utility  District  No.  1  of  Pend  Oreille 

County.  ID.  4421.  8950.  17422 
Public  Utility  District  No.  I  of  Snohomish 

County.  WA.  7680 
Public  Utility  District  No.  2  of  Grant  County. 

WA.  10902 
Puget  Sound  Energy.  Inc..  20968.  42768 
Queslar  Pipeline  Co..  1752.  6700,  10184, 
11315,  14929.  17983.  18189.  32032. 
37795.  40703,  41708 
Queslar  Southern  Trails  Pipeline  Co.,  32032, 

35982 
Rainy  River  Energy  Corp.-Taconite  Harbor, 

12008,  34442 
Reef  International,  LLC.  6249 
Reliant  Energy  Gas  Transmksion  Co.,  4954, 
6700,  7680,  11316.  12983.  17064.  17984, 
20110.  32033.  34442,  35983.  39704. 
40703.  40704.  43095 
Revelation  Energy  Resources  Corp..-42249- 
Rock  Springs  Generation.  LLC.  38953 
Rolling  Hills  Generating.  LLC.  7148 
S.D.  Warren  Co.;  meeting.  3693 
Sabine  Pipe  Line  LLC.  201 10.  34443 
San  Diego  Gas  &  Electric  Co..  14708,  21649. 

31292.  38494 
SCG  Pipeline.  Inc..  1752.  8951 
Sea  Robin  Pipeline  Co..  881,  32033,  38092 
SG  Resources  Mississippi,  L.L.C.  38092 
Shady  Hills  Power  Co.  LLC.  6915 
Sinclair  Oil  Cotp..  19742 
Southern  California  Edison  Co..  4247.  19742 
Southern  California  Water  Co..  318 
Southern  LNG  Inc..  881.  3176.  7368.  12983. 

15560.  18877.  40704 
Southern  Minnesou  Municipal  Power  Agency, 

12009 
Southern  Natural  Gas  Co..  1753.  6518.  1 1316, 

15560.  31292.  37795.  38953.  39704 
South  Point  Energy  Center.  LLC.  2426 
Southwest  Gas  Storage  Co..  1 1316 
Springville  City.  UT.  38953 
State  Une  Energy.  L.L.C.  et  al..  32034 
Steuben  Gas  Storage  Co..  10902 
Stingray  Pipeline  Co.,  L.L.C.,  32034.  38093 
Sunoco.  Inc.  (R&M).  31293 
Superior  Natural  Gas  Corp.  et  al..  3176 
Symbiotics,  LLC.  15560 
Tacoma,  WA.  2206 
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TECOPANDA  Generating  Co.,  LP.  137S3 
Tenaska  Marketing  Ventures,  14928 
Tenaska  Pown  Services  Co.,  38094 
Tennessee  Gas  Pipeline  Co.,  318,  882,  17S4, 

9261,  9966,  15560,  16746,  17064,  18877, 

19743,  30912,  36168,  39965,  40705, 

40706,  41972,  43096 
Texas  Eastern  Transmission,  LP,  882,  2206, 

2873,  5578,  21649.  317%,  39705,  41973 
Texas  Gas  Tnmsmissioa  Corp.,  6700,  1 1317, 

16747,  17065,  18878 
Thoroughbied  Generation  Co.,  LLC,  12554 
Total  Peaking  Services,  L.L.C..  11317 
TPS  Dell,  LLC,  4707 
TPS  McAdams,  LLC.  9445 
Trailblazer  Pipeline  Co.,  30678,  40706 
TransColorado  Gas  Transmission  Co.,  1754, 

6701,  11317,  11318,  17984.  18189.  32034, 

35983,  40706 
Transcontinental  Gas  Pipe  Line  Corp.,  3694, 

4247,  4248,  4955,  6518,  6701,  6915.  9261. 

11318,  12554,  15562,  17984,  17985, 
18878,  19562,  20111,  30912,  34443, 
34918,  35534,  38954,  40707,  41708 

Trans-Elect,  Inc.,  ct  al.,  19363 
Tlanswestem  Pipeline  Co.,  883,  5106,  6916, 

13620,  18880,  20969,  30912,  40707,  43096 
Triton  Power  Michigan  LLC,  35983 
Troop  Electric  Membership  Corp.,  6916 
Tuscarora  Gas  Transmission  Co.,  103%,  38094, 

38265,38955 
TXU  Generation  Co.  LP.  10185 
UBS  AG,  12009 
Ultramar  Inc..  4248  ' 

United  Illuminating  Co.  et  al.,  13134 
Universal  Electric  Power  Coq>.,  6512 
Unocal  Keystone  Gas  Stors^,  LLC,  39705 
USG  Pipeline  Co.,  17985 
UtiliCorp  United  Inc.,  13135 
UtiliGroup,  Inc.,  1212 
U-T  OfTsbore  System,  L.L.C.,  et  al.,  8951 
Vandolah  Power  Co.,  L.L.C.,  21650 
Vector  Pipeline  L.P.,  6250,  6702,  11319,  18189, 

18881,  20969 
Venice  Gathering  System.  L.L.C..  201 1 1 
Vermont  Yankee  Nuclear  Power  Corp.  et  al.. 

6021 
Viking  Gas  Transmission  Co..  883,  8951,  9%7, 

36590,40707 
Virginia  Electric  &  Power  Co. 

Republication,  39706 
Virgima  Electric  &  Power  Co.,  2647,  3694, 

20111 
Walton  County  Pbwer,  LLC,  201 12 
Waterside  Power,  L.L.C.,  38955 
Waterside  Power,  L.L.C.,  et  al.,  42768 
Wellesley  Rosewood  Maynard  Mills.  L.P., 

20969 
Western  Electricity  Coordinating  Council, 

39706 
Western  Gas  Interstate  Co..  38955,  39707 
Western  Systems  Coordinating  Council  et  al., 

2873 
West  Texas  Gas,  Inc.,  1 1683,  42249 
White  Rock  Pipeline,  LLC,  3694,  7148 
Williams  Energy  Marketing  &  Trading  Co., 

38265 
Williams  Field  Services-Matagorda  Offshore 

Co.,  LLC,  4955 
Williams  Gas  Pipelines  Central,  Inc.,  883, 

11319,  18881,  20112,  31293,  31294, 
32035,  36869.  39707,  42250.  42769 

Williston  Basin  Interstate  Pipeline  Co..  1755, 
4249.  4956,  8240,  14929,  22067,  317%, 
32035,  40707.  40708.  41708 

Wisconsin  Natural  Resources  Department, 
30374 


Wisconsin  Public  Power  Inc.,  2647 
Wrightsville  Power  Facility,  L.L.C..  14929. 

37795 
Wyoming  Interstate  Co.,  Ltd.,  2207,  4956, 

11320,20112 
Yakama  Nation,  WA,  8795,  12984 
Young  Gas  Storage  Co.,  Ltd.,  5803,  41709 
Yuba  City  Energy  Center,  LLC,  42250 
Zion  Energy  LLC,  377% 

Federal  Highway  Admlnistratioa 

RULES 

Engineering  and  traffic  operations: 
Highway  design  standards,  6393 
Truck  size  and  weight — 
Truck  length  and  width  exclusive  devices, 
15102 
Uniform  Traffic  Control  Devices  Manual — 
Accessible  pedestnan  signals,  7073 
Payment  procedures: 
Engineering  and  design  related  services 
contracts;  administration,  40149 
Right-of-way  and  environment: 
Real  estate  program  administration;  relocation 
assistance  benefits,  12861 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Discretionary  bridge  program;  revisions  to 

rating  factor,  2837 
Uniform  Traffic  Control  Devices  Manual  for 

streets  and  highways;  revision,  35850 
Work  zone  safety.  5532 
Right-of-way  and  environment: 
Highway  traffic  and  construction  noise 
abatement;  withdrawn,  13731 
Statewide  transportation  planning;  metropolitan 
transpoitation  plaiming,  41648 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13206 
Submission  for  OMB  review;  comment  request, 

34512 
Environmental  statements;  availability,  etc.-: 

Summit  County,  CO,  38179 
Environmental  statements;  notice  of  intent: 
Arenac  and  Iosco  Counties,  MI,  40038 
Boone  County,  MO,  19469 
Burleigh  and  Morton  Counties,  ND,  13678 
Campbell  County,  VA,  9801 
Chisago  County,  MN,  and  Polk  County,  WI, 

34513 
Clinton  County,  NY,  40978 
Crow  Wing  and  Mille  Lacs  Counties,  MN,  5142 
Duval  County,  FL,  8060 
Fairfax,  city  and  county,  and  Prince  William 

County,  VA,  1533 
Hamilton  and  Clermont  Counties,  OH,  et  al., 

38309 
Hernando  and  Citrus  Counties,  FL,  40038 
Jefferson  and  Clearfield  Counties,  PA,  2728 
Kauai  County,  HI,  38310 
King  County,  WA,  5881 
Kings  and  Queens  Counties,  NY,  20573 
Lancaster  County,  PA,  2947 
Lehigh  and  Northhampton  Counties,  PA; 

cancellation,  2947 
Los  Angeles  County,  CA,  761 
Macon  County,  MO;  rescission,  12641 
Madison  County  et  al.,  NE,  9802 
Manassas  (city)  and  Fairfax,  Prince  William, 

and  Loudoun  Counties,  VA,  10795 
Maricopa  County,  AZ,  5142,  34513 
Marshall  and  St  Joseph  Counties,  IN,  13818 
Montgomery  and  Harris  Counties,  TX;  North- 
Hardy  Corridor,  1268 


Montgomery  County.  PA.  3531 
Montgomery.  Wanen,  Lincoln,  and  St  Charles 

Counties.  MO.  31861 
Morrison  County.  MN.  5143 
Oakland  County,  MI,  40979 
Orange  County,  NY,  6316 
Orange,  Polk,  and  Hillsborough  Counties,  FL, 

14763 
Portland,  OR,  9352 
Pottawattamie  County,  lA  and  Douglas  County, 

NE,9802 
Prince  George's  County,  MD,  8332 
Pulaski  and  Laurel  Counties,  KY,  21013 
Pulaski  County,  KY,  21013 
Sacramento,  CA,  6317 
Salt  Lake  County,  UT,  15449 
San  Bernardino  County,  CA,  42309 
San  Joaquin  and  Stanislaus  Counties,  CA, 

38310 
San  Joaquin  County,  CA,  10%5 
Shasta  and  Trinity  Counties,  CA,  43697 
Skagit  County,  W A,  951 
Steams  County,  MN,  34514 
Suffolk  County,  NY,  1 1742,  39786 
Trinity  County,  CA,  1804 
Waukesha  County,  WI,  13038 
Wayne  County,  MI,  1 1369 
Weber  County,  UT,  13038 
Westchester  County,  NY,  10966 
Yuba  and  Sutter  Counties,  CA,  122 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Congestion  mitigation  and  air  quality 

improvement  program;  high  speed  rail 

projects,  2278 
Intelligent  Transportation  Systems  Deployment 

Program,  4310 
Regional  multi-modal  51 1  traveler  information 

system;  model  deployment,  2274 
Transportation  Equity  Act  for  21st  Century — 
National  Corridor  Plaiuiing  and  Development 
Program  and  Coordinated  Border 
Infrastructure  Program,  21795 
Transportation  and  Community  and  System 
Preservation  Pilot  Program,  6318 
Meetings: 
Intelligent  Transportation  Society  of  America, 

10038,  10252 
Skilled  Worirforce  for  21st  Century,  6946 
Uniform  Relocation  Assistance  and  Real 

Property  Acquisition  Policies  Act;  listening 

sessions,  34514 
Outdoor  advertising  control: 
Oregon  Transportation  Department;  tri-vision 

signs,  15661 
Reports  and  guidance  documents;  availability,  etc.: 
Ballard,  Marshall,  and  McCracken  Counties, 

KY,  and  Cape  Girardeau  and  Mississippi 

Counties,  MO;  planning  study,  31399 
Transportation  conformity;  March  1999  Circuit 

Court  decision,  5882 
Wairen  and  Edmonson  Counties,  KY;  plamiing 

study,  38545 
Wanen  County,  KY;  plaiming  study,  38546 
Transportation  Equity  Act  for  21st  Century; 
implementation: 
Intelligent  Transportation  Systems  Joint 

F^gram  Office;  completed  integration  of 

maintenance  and  construction  operations 

user  service,  7445 

Federal  Housing  Enterprise  Oversigjit 
Office 

RULES 

Practice  and  procedure: 
Federal  Home  Loan  Mortgage  Corporation 
(Freddie  Mac)— 
Corporate  governance,  38361 


Federal  National  Mortgage  Association  (Fannie 

Mae)— 
Corporate  governance,  38361 
Prompt  supervisory  response  and  corrective 

action,  3587 
Risk-based  capital: 
Correction,  19321 
C  )unteiparty  haircuts,  multifamily  loans,  and 

refunding;  technical  amendments  and 

corrections,  11850 

PROPOSED  RULES 

Practice  and  procedure: 
Federal  Home  Loan  Mortgage  Corporation 
(Freddie  Mac) — 
Safety  and  soundness  supervisory  standards, 
42200 
Federal  National  Mortgage  Association  (Fannie 
Mae)— 
Safety  and  soundness  supervisory  standards, 
42200 
Semi-annual  agenda,  33944 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  15580 

Federal  Housing  Finance  Bpard 

RULES 

Affordable  Housing  Program;  amendments,  187% 
Agency  regulations  reorganization;  technical 
amendments,  12841 
Conection,  15011,39791 
Federal  home  bank  loan  system: 
Consolidated  obligations;  non-mortgage  assets; 
definition,  35713' 
Finance  Office  Board  of  Directors;  minimum 

number  of  meetings,  18806 
Practice  and  procedure: 
Administrative  enforcement  activities;  hearings 
on  record,  9897 
Correction,  34990 

PROPOSED  RULES 

Affordable  Housing  Program;  amendments,  41872 
Federal  home  loan  bank  system: 
Consolidated  obligations;  non-mortgage  assets; 
definition,  10337 
Finance  Office  Board  of  Directors;  minimum 

number  of  meetings,  10339 
Semi-annual  agenda,  34162 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  43602 
Federal  home  loan  bank  system: 
Community  financial  institutions  average  total 
assets  and  directors  annual  compensation; 
limits;  annual  adjustments,  327 
Community  support  review;  members  selected 

for  review;  list,  1470,  18000 
Processing  and  settlement  of  items,  demand 
deposit  accounting  and  other  services; 
prices,  15201 
Meetings: 
Federal  Home  Loan  Banks:  capital  plans; 
hearings,  16112,36598 
Meetings;  Sunshine  Act,  6261,  9452,  10729, 

163%,  22084,  30927,  39392 
Reports  and  guidance  documenu;  availability,  etc.: 
Information  Quality  Guidelines,  15203 

Federal  Law  Enforcement  Training 
Center 

NOTICES 

Environmental  sutements;  availability,  etc.: 
Cheltenham,  MD;  law  enforcement  training  and 
requalification  facility,  10804 


Federal  Maritime  CiNnmission 

RULES 

Filing  and  service  fees;  revisioii,  39858 

PROPOSED  RULES 

Filing  and  service  fees;  revision,  13118 
Passenger  vessel  financial  responsibility: 
Transportation  nonperformance;  financial 
responsibility  requirements,  19535 
Self-insurance  and  sliding  scale 

discontinuance  and  guarantor  limitations, 
19730 
Semi-annual  agenda,  34166 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  10407 
Submission  for  OMB  review;  conunent  request, 
419% 
Agreements;  additional  information  requests: 
Florida  Ports  Conference  II,  15808 
Hanjin/SinoTrans  Cross  Space  Charter  and 

Sailing  Agreement,  1217 
Indamex/TSA  Bridging  Agreement  6032 
Westbound  Transpacific  Stabilization 
Agreement,  12993,  14715 
Agreements  filed,  etc.,  598,  1217,  1770,  2441, 
3493,  4717,  5816,  671 1,  7691,  8019.  8983, 
10409,  11335,  12993,  14715,  15808,  17431, 
19185,  20142,  21682,  30927,  34713,  35112, 
36006,  37804,  38666,  40300,  41726,  43316 
Casualty  and  nonperformance  certificates: 
American  West  Steamboat  Co.  LLC  et  al.* 

42000 
Carnival  Corp.  et  al.,  1 1335,  42000 
Delta  C^een  Steamboat  Co.  et  al.,  1 1336 
China;  shipping  restrictions;  requirements  and 

practices,  11695 
Complaints  filed: 

Anchor  Shipping  Co.,  1 1697 
Hellman  Woridwide  Logistics,  Inc.,  et  al.,  8984 
Odyssey  Stevedoring  of  Puerto  Rico,  Inc., 
39722 
Investigations,  hearings,  petitions,  etc.: 
Canaveral  Port  Authority,  FL,  11336.  16490 
Hudson  Express  Lines,  19185 
National  Customs  Brokers  and  Forwarders 
Association  of  America,  Inc.,  et  al.,  351 12 
Meetings;  Sunshine  Act,  3708,  4717,  42257 
Ocean  transportation  intermediary  licenses: 
Able  Freight  Services,  Inc.,  15809 
African  Express  Lines  et  al..  38667 
AFS  Logistics,  Inc.,  et  al..  4717 
Air  Sea  Containers,  Inc.,  et  al.,  43316 
AJ  International  ShippingA-ogistics,  Inc.,  19186 
AJ  International  Shipping/Logistics,  Inc.,  et  al.. 

12994 
All  Express  Cargo  Inc.  et  al.,  34713,  41727 
ANC  Intenfational,  4718 
Archer  International,  Inc.,  et  al.,  1217 
Amistics  LLC  et  al.,  41727 
Atrisco  International,  Inc.,  et  al.,  15809 
Barsan  International,  Inc.,  et  al.,  5816 
BCR  Freight  (USA)  Inc.  et  al.,  21683 
Binex  Line  Corp..  et  al.,  43317 
Capital  Freight  Management  et  al.,  1218 
Cargomax  Express,  Inc.,  et  al.,  37804 
Denali  International  et  al.,  5816 
Districargo,  Inc.,  et  al.,  40300 
Empire  Container  Line,  Inc.,  et  al.,  1 1336 
Fescargo  Corp.  et  al.,  14715 
Rorida  Overseas  Services,  Inc.,  et  al.,  17431 
Frontrunner  Woridwide.  Inc.,  et  al.,  38667 
Future  Maritime  (jroup  Inc.  et  al.,  7691 
Goodship  International,  Inc.,  et  al.,  17431 
Grace  Lines,  Inc.,  et  al.,  1218 


Greating  Marine  Inc.'et  al..  20142 
GSA  Shipping.  Inc..  38668 
GSA  Shipping,  Inc..  et  al.,  6712 
Indo-China  Express.  Inc..  et  al.,  19186 
Inter-Connect  Transportation.  Inc.,  et  al.,  12994 
International  Cargo,  LLC.  el  al.,  15809 
International  Logistics  Inc.  et  al.,  5817 
International  Services,  Inc..  et  al..  14715 
JCTrans  Freight  et  al.,  34714 
Kerry  Freight  (USA)  Inc.  et  al.,  40300 
Liberty  Maritime  et  al.,  19186 
McCollister's  Transportation  Systems,  fac., 

40301 
Sea-Bridge  International,  Inc.,  2442 
Security  Storage  Co.  of  Washington.  4719 
Shipper's  Express  et  al..  34715 
Sunny  Line  et  al.,  10410 
Trimex  Logistics,  Inc.,  et  al.,  43317 
Uniworld  Express,  Inc.,  et  al.,  14716 
US  Rich  Long,  Inc..  et  al..  3494 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 

quality,  objectivity,  utility,  and  integrity 

guidelines,  37805.  41727 

Federal  Mediation  and  Conciliation 
Service 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govemmentwide  requirements.  3266 
Semi-annual  agenda.  33898 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  7374, 

36880,  37805 
Submission  for  OMB  review;  comment  request, 
35820 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Labor-Management  Cooperation  Program, 
10410.  15570 

Federal  Mine  Safety  and  Health 
Review  Commission 

RULES 

Procedural  rules;  correction.  18485 

PROPOSED  RULES 

Procedural  rules:  withdrawn.  1673 

NOTICES 

Meeungs;  Sunshine  Act,  18637.  41741 

Federal  Motor  Carrier  Safety 
Adnunistration 

RULES 

Motor  carrier  safety  standards: 
Mexican  motor  carriers — 
Application  form  to  operate  beyond  U.S. 
municipalities  and  commercial  zones  on 
US-Mexico  border,  12702 
Application  form  to  operate  in  U.S. 

municipalities  and  commercial  zones  on 
U.S. -Mexico  border.  12652 
Safety  monitoring  system  and  compliance 
initiative  for  carriers  operating  in  U.S.. 
12758 
Motor  carrier  identification  report;  filing 

requirements.  9410 
Safety  auditors  investigators,  and  inspectors; 

certification.  411% 
Safety  fitness  procedures — 
New  entrant  safety  assurance  process.  31978 
Safety  auditors,  investigators,  and  inspectors; 
certification.  12776 
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Federal 


morOSEDWULBS 

Motor  canier  safety  standards 
Parts  and  accessories  necessary  for  safe 
operatioa — 
Cntiiication  of  compliance  with  Federal 
motor  vehicle  safety  standards,  12782 

NOTICES  j 

Agency  information  coOectioii  activities: 
Proposed  coUectioa;  comment  request,  13818, 

16487 
Submission  for  0MB  review;  comment  request, 
1396 
Hazardous  materials  transportation: 
ftecmption  determinations — 
Monisville,  PA,  2948 
Meetings: 
Motor  Carrier  Safety  Research  and  Technology 
Prognm;  woilohop,  1398 
Motor  carrier  safely  standards: 
Driver  qualifications — 
Adams,  Louis  N.,  et  al.;  vision  requirement 

exemptions,  10471,  19798 
A<fier,  Dennis,  et  al.;  vision  requiiement 

exemptions  denied,  9021 
Aure,  Ronald  M.,  et  al.;  vision  requirement 

exemptions,  13662,37907 
Bailey,  Homan  L.,  Jr.,  el  al.;  vision 
requiienient  exemptions,  10473 
Bowman,  Ronnie  F.,  et  al.;  vision 

fcqairement  exemptions,  3831 1 
Cheely,  Mark  K.,  et  al.;  vision  requirement 

exemptioiis,  17102 
Diabetes;  exemption  applications,  38S 
Howell,  Kevin;  alternative  physical 
qualification  standards  for  loss  or 
impairment  of  limbs;  exemption 
^iplicaiios,  11369 
Joest  Racing  USA,  Inc.;  commercial  driver's 
license  standards  exemption  application, 
34SIS 
Puts  and  accessories  necessary  for  safe 
operMion — 
Fold  Motor  Co.;  fiiel  tank  exemptions,  1476S 
General  Motors  Corp.;  fiiel  tank  exemptions, 
14764 

Federal  Procnreaicnt  FbUcy  Office 

NOTICES 

Govemmeat  contracts: 
Executive  compmsation  benchmark  amount 
detetminatioa,  30463 

Federal  RaflnMd  Adndiiistratioii 

RULES 

Alcohol  and  drug  testing;  minimum  random 
tnting  rales  delerminatian,  21 
Correction,  1116 
Freight  and  other  non-passenger  trains  and 
equipment;  brake  system  safety  standards; 
end-of-train  devices,  17SS6 
Locomotive  engineers;  qualification  and 
certification: 
Filing;  definitioii,  22 
Railroad  consolidations,  mer^rs,  and  acquisitions 
of  control: 
Safety  integtation  plans,  1 1582 , 
Railroad  kxomotive  safety  standards: 

Locomotive  cab  sanitation  standards,  16032 
Railroad  safety: 
Passenger  equipment  safety  standards,  19970 
Hre  safety,  42892 
Railroad  workplace  safety: 
Body  belts  use  as  components  of  personal  fall 
arrest  systems  prohibiled;  and  railroad 
bridge  workers,  1903^; 
Correction,  11055,3081^ 


PROPOSED  RULES 

Alcohol  and  drug  use  control: 
Random  testing  and  other  requirements 

application  to  employees  of  foreign  railroad 
based  outside  U.S.  and  perform  train  or 
dispatching  service  in  U.S. — 
Hearing,  3138 
Freight  car  safety  standards;  maintenance-of-way 

equipment;  terminated,  1466S 
U.S.  rail  operations;  U.S.  locations!  requirement 
for  dispatching;  hearing,  2179 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  14766, 

19614 
Reporting  and  recordkeeping  requirements, 

16145 
Submission  for  OMB  review;  comment  request, 

10795.  38312 
Environmental  statennents;  notice  of  intent: 
Florida  High  Speed  RaU  Project,  FL,  14763 
Los  Angeles  to  San  Diego  rail  corridor,  CA; 

passenger  rail  improvements,  13039 
Los  Angeles  Union  Station  Run-Through  Track 

Project,  CA,  41749 
Exemption  petitions,  etc.: 
Alaska  Railroad,  3257 
Boone  and  Scenic  Valley  Raiboad,  1 1 158 
.  Burlington  Northern  &  Santa  Fe  Railway  Co., 

3931 
Duibin  &  Greenbrier  Valley  Railroad,  Inc.,  762 
Farmrail  System,  Inc.^  762 
Kansas  City  Southern  Railway  Co.,  763 
Lake  Shore  Railway  Association,  9351 
Little  Kanawah  River  Rail,  8061 
Massachusetu  Bay  Transportation  Authority. 

763 
Metro-North  Conunuter  RaihtMd  et  al.,  1931 1 
Minnesota  Northern  Railroad,  764 
Mount  Rainier  Scenic  Railroad,  43202 
National  Railroad  Passenger  Corp.  (Amtrak), 

15665,  19312 
New  Yorie  State  Transportation  Department,  385 
Norfolk  Southern  Corp.,  5143 
North  County  Transit  District,  14768 
Northeast  Qlinois  Railroad  Corp.,  9351 
Ohio  Central  Railroad,  764 
Plymouth  &  Lincohi  Railroad  Corp.,  41571 
Southem  Indiana  Railway,  Inc.,  14769 
St  Louis  Steam  Train  Association,  20863 
Tioga  Central  Railroad,  4 1 57 1 
Twin  Cities  &  Western  Railroad  Co.,  38695 
Union  Pacific  Railroad  Co.,  765 
WATCO  Companies,  Inc.,  765 
Meetings: 
Railroad  Safety  Advisory  Committee,  2504, 

22160 
Orders: 
Automatic  train  control  and  advanced  civil 

speed  enforcement  system;  requirements 

for  Northeast  Corridor  railroads,  6573, 

14769 
Yakima,  WA;  temporary  cessation  of  sounding 

of  locomotive  horn,  2505 
Railroad  Safety  Advisory  Committee;  working 

group  activity  update,  2507,  35185 
Safety  advisories,  bulletins,  and  directives: 
Highway-rail  grade  crossing  warning  systems  or 

wayside  signal  systems  temporarily 

removed  from  service  for  testing, 

inspection,  or  repair,  3258 
Traffic  control  systems;  discontinuanoe  or 
riMdification: 
Burlington  Northern  A  Santa  Fe  Railway  Cb., 

8061 
CSX  Transportation,  Inc.,  1 1 158,  35187,  38695, 

38696,  42599 


Kansas  City  Southem  Railway,  386% 

Norfolk  Southern  Corp.,  8062.  15666 

Rail  America,  Inc.,  15667 

South  Central  Florida  Express,  Inc..  15667 

Union  Pacific  RaibxMd  Co..  8062,  11159,  15668 

Federal  Register  Olltee 

NOTICES 

Public  Laws;  cumulative  list: 

107th  Congress;  Fust  Session,  5038 

Federal  Reserve  System 

RULES 

Capital;  leverage  and  risk-based  capital  and  capital 
adequacy  guidelines,  capital  maintenance,  and 
nonfinancial  equity  investments,  3784 
Credit  by  brokers  and  dealers  (Regulation  T): 

Foreign  margin  stocks;  list,  8182 
Home  tmrtgage  disclosure  (Regulation  C): 
Hnal  rule;  technical  amendment,  43217 
Miscellaneous  amendments;  staff  interpretation, 
7222,  30771,  43218 
Organization,  functions,  and  authority  delegations: 
Bank  directors;  actions  and  responsibilities; 
CFR  part  removed.  15335 
Riegle-Neal  Interstate  Banking  and  Branching 
Efficiency  Act;  implementation: 
Interstate  branches  used  primarily  for  deposit 
production;  prohibitioii,  38844 
Risk-bued  capital: 
Securities  firms;  claims,  1 697 1 
Correction.  34991 
Truth  in  lending  (Regulation  Z): 
Official  staff  commentary;  amendments.  16980 

PROPOSED  RULES 

Extensions  of  credit  by  FUeral  Reserve  banks 
(Regulation  A): 
Primary  and  secondary  credit;  discount  window 
programs,  36544 
Home  mortgage  disclosure  (Regulation  C): 

Miscellaneous  amendments,  7252 
Semi-annual  ageixia,  34172 

NOTICES 

Agency  information  collection  activides: 

Discontinuance,  3933 

Proposed  collection;  comment  request,  1405, 
4257,  16752,  18203,  21240.  37915 

Repotting  and  recordkeeping  requirements.  328. 
11697.  19755 

Submission  for  OMB  review;  comment  request, 
9276,  9355,  21014 
Banks  and  bank  holding  companies: 

Change  in  bank  control,  80,  329.  893.  1481. 
1770.  1979,  2442,  2882,  2883,  3708,  4260. 
4431.  4962,  6032, 6033,  6712, 6929,  7375, 
8020,  8801,  9277. 9736,  11337,  11484, 
11699,  13183,  13633,  13766,  14716, 
15204,  15573,  15810,  16112,  16753. 
18622,  18907,  19576,  19757,  20790, 

21241,  21242,  30384,  30927,  31807, 
34454,  35547,  36007,  36598,  36882, 
37434,  38499,  39009,  39393.  39723, 
39986. 40744,  41235,  41420,  41728, 
42258,  42562,  42774,  43318 

Formations,  acquisitions,  and  mergers,  81,  329, 
893,  1357,  1481,  1979,  2442,  2662.  2883. 
3494.  4260.  4431, 4432,  4%2,  4963,  5601. 
5817.  6033.  6261,  7181.  7375,  7692.  8020. 
8801.  9278.  9453.  9737,  9974,  10729, 
10921,  11337,  11484,  12995,  13183, 
13766,  15204,  15205,  15810,  16112, 
16753,  17071,  17431,  18010,  18622, 
18907i  19577,  19757,  20142,  20790, 

21242,  22084,  22432,  30384,  30686, 
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30928,  32043,  34454.  34927;  35113. 
35547.  36599.  36882,  37435.  37806. 
38279,  38499,  39009,  39987,  40744. 
41236,  42258,  42562,  42774,  43318 
Permissible  nonbanking  activities,  1979,  2443, 
3708,  6033,  7182,  8802,  8984,  9278, 
10921,  11483,  13767,  14716,  16754, 
17432,  18623,  19758,  M)515,  20790, 
20974,  21242,  22084,  30928,  30929. 
34454,  34927,  35547,  37435.  37806. 
39009.  39988.  42774 
Committees;  establishment,  renewal,  termination, 
etc.: 
Consumer  Advisory  Council,  42258 
Federal  Open  Market  Committee: 

Domestic  policy  directives,  7182,  16754,  35113 
Meetings: 
Consumer  Advisory  Council,  8802, 9737, 
10413,  39010 
Meetings;  Sunshine  Act,  81,  2214,  2884,  3201, 
4260,  6713,  8802,  11119,  13767,  17432, 
19758,  21243,  34455,  37435,  39988,  41420 
Privacy  Act: 

Systems  of  recwds,  433 1 8 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  21683 
Pro  forma  fmancial  statements  for  priced 

services;  quarteriy  publication  discontinued, 
8803 
Securities: 
Goveniinent  securities  settlement;  structural 
change;  issues  and  options;  interagency 
white  paper,  32043 

Federal  Rettrement  Thrift  Investment 
Board 

RULES 

Thrift  Savings  Plan: 
Employee  elections  to  contribute  and  fimds 
withdrawal  methods.  17603 

PROPOSED  RULES 

Thrift  Savings  Plan: 
Administrative  errors  correction,  expanded  and 
continuing  eligibility,  death  betKfits,  and 
loan  program — 
Unifonned  Services  Employment  and 

Reemployment  Rights  regulations,  etc., 
35051 
Enqiloyee  elections  to  contribute  and  funds 

with(faawal  methods,  8908 
New  record  keeping  system,  implementation 
decisions,  and  addition  of  post-employment 
withdrawal  methods,  42856 

NOTICES 

Meetings: 

Employee  Thrift  Advisory  Council,  81,  5602 
Meetings;  Sunshine  Act,  1358,  5602,  6576,  10729, 
16113,31306,39010 

Federal  Trade  Ctmmiission 

RULES 

Appliances,  consumer;  energy  consumption  and 
water  use  information  in  labeling  and 
advertising: 
ComparabiUty  ranges — 
Clothes  washers,  17936 
Dishwashers,  35006 
Heat  pump  water  heaters,  etc.,  42478 
Refrigerators,  reftigerator-freezers,  and 
ftvezers,  etc.;  correction,  4172 
Residential  energy  sources;  average  unit  energy 
costs,  39269 


Children's  Online  Privacy  Protection  Act; 

amendment,  18818 
Customer  information;  safeguard  standards,  36484 
Hart-Scott-Rodino  Antitrust  Improvements  Act: 
Premerger  notification;  reporting  and  waiting 
period  requirements,  11898,  11904 
Correction,  13716 
Industry  guides: 
Household  ftimiture  industry;  guides  rescinded, 

9923 
New  automobiles;  fiiel  economy  advertising, 

9924 
Rebuilt,  reconditioned,  and  other  used 
automobile  parts  industry,  9919 
Practice  and  |Htx:edure: 

Technical  amendments;  correction,  123 
Textile  Fiber  Products  Identification  Act: 
Natureworks  PLA;  new  generic  fiber  name  and 
definition,  4901 

PROPOSED  RULES 

Rules  and  industry  guides;  Federal  regulatory 
review;  intent  to  request  public  comrAents, 
%30  ^ 

Semi-aimual  agenda,  34188 
Telemariceting  sales  rule,  4492,  !5't67 

User  fees,  37362 
Textile  Fiber  Products  Identification  Act: 
Elasterell-p;  new  generic  fiber  name  and 

definition,  7104 
Lastol;  new  generic  fiber  name  and  definition, 
36551 
Trade  regulation  rules: 

Amplifiers  utilized  in  home  entertainment 
products;  power  output  claims;  deferral, 
1915 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9737, 

10211,  11745,21243 
Submission  for  OMB  review;  comment  request, 
3709,  17691,  34928,  34929 
Disgorgement  as  remedy  for  violations  of  Hart- 
Scott-Rodino  Act,  FTC  Act,  and  Clayton  Act; 
comment  request,  10213 
Interiocking  directorates: 
Clayton  Act;  Section  8  jurisdictional  thresholds, 
5129 
Meetings: 
Consumer  information  security;  public 
woricshop,  10213,  13767 
Organization,  functions,  and  authority  delegations: 
Planning  and  Information  Division,  Associate 
Director,  4260 
Premerger  notification  waiting  periods;  early 
terminations,  2884,  2885,  2886.  2889,  4261 , 
7376,  8984,  11700,  15811,  18907,  21247, 
31306,  39393,  39394, 42563 
Privacy  Art: 

Systems  of  records,  8985 
Prohibited  trade  practices: 
American  Home  Products  Coip.,  8536 
Aurora  Associated  Primary  Care  Physicians, 

L.L.C.,  et  al.,  36188 
Bayer  AG  and  Aventis  S.A.,  39395 
Biovail  Corp.,  21248 
Campbell  Mithun  LLC,  1 1338 
Deutsche  Gelatine-Fabriken  Stoess  AG  et  al., 

11339 
Ely  LUly  &  Co.,  4%3 
Interstate  Bakeries  Corp.,  11341 
Kryton  Coatings  International,  Inc.,  et  al..  17071 
Obstetrics  &  Gynecology  Medical  Corp.  of 

Napa  Valley  et  al.,  18010 
Palm,  Inc.,  11341 

Physician  Integrated  Services  of  Denver,  Inc., 
et  al.,  36190 
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Raw  Health,  10215 
Solvay  S.A..  30929 
TechnoBrands,  Inc..  et  al.,  8539 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 

quality,  objectivity,  utility,  and  integrity 

guideUnes,  21684 

Federal  Transit  Administration 

RULES 

Clean  Fuels  Formula  Grants  Program.  40100 

Correction,  41579 
Rail  fixed  guideway  systems;  State  safety 
oversight: 
Accident;  term  and  definition  replaced  by 
"major  incident",  15725 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  8333. 

9507 
Submission  for  OMB  review;  comment  request, 
14770.  40768 
Buy  America  waivers: 

North  American  Bus  Industries,  17104 
Environmenul  sutemenls;  availability,  etc.: 
Oriando.  FL;  Central  Florida  Light  Rail  Transit 
System.  43202 
Environmental  sutements;  notice  of  intent: 
Denver.  CO;  Union  Station  Master  Plan,  38546 
Fairfax,  city  and  county,  and  Prince  William 

County,  VA,  1533 
Fulton  and  Cobb  Counties,  GA.  34751 
Harris  County,  TX — 
Souiheast-Universities-Hobby  Corridor,  1265 
Uptown- West  Loop  Corridor,  1266 
Milpiias,  San  Jose,  and  Sanu  Clara,  CA;  BART 

extension,  5635 
Montgomery  and  Harris  Counties.  TX;  North- 
Hardy  Corridor,  1268 
Portland,  OR;  South/North  Transit  Corridor, 

9352 
Revere  and  Salem,  MA;  North  Shore  Corridor, 

transit  improvements,  107% 
Sacramento,  CA;  South  Corridor  (Phase  2), 

10798 
Spokane,  WA;  regional  light  rail  project,  34753 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Congestion  mitigation  and  air  quality 

improvement  program;  high  speed  rail 
projects,  2278 
Job  Access  and  Reverse  Commute  Program, 

16790 
Over-the-Road  Bus  Accessibility  Program, 

16799 
Regional  multi-modal  51 1  traveler  information 

system;  model  deployment,  2274 
Transit  assistance  programs;  apportionments, 
allocations,  and  program  information,  1 26 
Grants  and  cooperative  agreements;  certifications 

and  assurances;  annual  Hsl,  186 
Reports  and  guidance  documents;  availability,  etc.: 
Transportation  conformity;  March  1999  Circuit 
Court  decision,  5882 
Transit  operations;  prohibited  drug  use  and  alcohol 
misuse  prevention: 
Ferryboat  operators;  drug  and  alcohol  testing 
requirements,  1%15 

Financial  Management  Service 

See  Fiscal  Service 

Fine  Arts  Commission 

See  Commission  of  Fine  Arts 
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Fiscal 

Fiscal  Service 

RULES 

Book-enti>  Treasury  bonds,  notes,  and  bills: 
Unifonn  Commercia]  Code — Secured 
Transactions;  conformity,  7078 
Financial  Management  Service: 

Automated  Clearing  House;  Federal  agency 

participation,  178% 
Checks  drawn  on  United  Stales  Treasury; 

eiKiotsenient  aixl  payment  36S17 
Efficient  Federal-State  finids  transfers;  rules  and 
procedures,  31880 
Treasury  tax  and  loan  depositaries: 
Federal  taxes  payment  and  Treasury  Tax  arxl 
Loan  Program;  interest  rate  adjustment 
flexibility  and  term  investment  option, 
11573 


PROPOSED  RULES 

Marketable  bock-aary  Treasury  bills,  notes,  and 
bonds;  net  long  position  and  application  of 
35  percent  limit;  reporting  requirements, 
20934  i 

NOTICES  'I 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  22162 
Federal  debt  collection  and  discount  and  rebate 
evaluatioa;  Treasury  curreat  value  of  funds 
rate.  20203 
Surety  companies  acceptable  on  Federal  bonds: 
Acceleration  National  Insurance  Co.,  9358 
Atlantic  Alliance  Fidelity  &  Surety  Co.,  171 17 
Columbia  Mutual  Insurance  Co.;  termination, 

30761 
Commercial  Casualty  Insurance  Co.  of  North 

Carolina.  19804 
DaimleiChrysler  Insurance  Co.,  1980S 
Employers  InsurarKe  Co.  of  Wausau,  1980S 
Gulf  Insurance  Co..  13212 
Northland  Insurance  Co.;  termination,  21322 
Odyssey  America  Reinsurance  Corp.,  2012 
Pacific  Indemnity  Insurance  Co.,  19805 
Republic  Western  insunmce  Co.;  termination, 

43204 
Statewide  Insurance  Co.;  termination,  19806 
Surety  companies  and  reinsuring  companies; 
applic^on  and  renewal  fees,  5035 

Fish  and  Wildlife  Service 

RULES   '  i 

Alaska  National  Interest  Lands  Conservation  Act; 
Title  Vm  implementation  (subsistence 
priority): 
Copper,  Yukon,  and  Kuskokwim  Rivers 

drainages;  seasonal  adjustments,  42185 
Fish  and  shellfish;  subsistence  taking,  5890 

Correcoon,  36809 
Fish  aix)  wildlife;  subsistence  taking,  30SS9 
Klawock  River  and  Lake;  emergency  closure 

and  adjustments.  8891 
Mountain  goats  and  moose;  temporary  season 
closure  and  harvest  limits  changes,  8888 
Wildlife;  2002—2003  Subsistence  taking.  43710 
Endangered  and  threatened  species: 
Buena  Vista  Lake  shrew,  10101 
Chiricafaua  leopard  frog.  40790 
Critical  habitat  designations — 
Monterey  spineflower.  37498 
Quino  checkerspot  butterfly,  18356 
Robust  spineflower.  36822 
San  Bernardino  kangaroo  rat.  19812 
Scotts  Valley  spineflower.  37336 
Desert  yellowhead.  1 1442 
Florida  manatee;  additional  protection  areas, 
680 


Golden  sedge.  3120 

Large-flowered  skullcap;  reclassification.  1662 

Sacramento  splittail,  I309S 

Correction.  15337 
Showy  stickseed.  5515 

Vicuna  (various  populations  in  South  America); 
reclassification.  37695 
Importation,  exportation,  and  transportation  of 
wildlife: 
Aixrhorage.  AK;  designated  port  status.  11260 
Injurious  wildlife — 
Brushtail  possum,  39865 
Organization,  functions,  and  authority  delegations: 
Hearings  and  Appeals  Office;  address  change, 
38208 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Titie  VIII  implementation  (subsisteiKe 
priority): 
Fish;  subsistence  taking  and  customary  trade, 

8918 
Fish  and  shellflsh;  subsistence  taking,  6334 
Endangered  and  threatened  species: 
Argali  in  Kyrgyzstan,  Mongolia,  and  Tajikistan, 

35942 
Carson  wandering  skipper,  30645 
Columbia  Basin  pygmy  rabbit.  5780 
Columbian  white-tailed  deer.  42217 
Cook's  lomatium  and  large-flowered  wooly 

meadowfoam.  1712 
Critical  habitat  designations — 

Abutilon  sandwicense,  etc.  (99  plant  species 

from  Oahu,  HI),  37108 
Achyranthes  mutica.  etc.  (47  plant  species 

from  Hawaii.  HI).  36968 
Appalachian  elktoe.  34893 
Baker's  larkspur  and  yellow  larkspur,  41367 
Blackburn's  sphinx  moth,  40633 
Carolina  heelsplitter,  101 18 
Cushenbury  milk-vetch,  etc.  (Are  carbonate 
plants  from  San  Bernardino  Mountains, 
CA),  6578 
Gulf  sturgeon,  39106 
Kauai  cave  wolf  spider  and  Kauai  cave 

amphipod,  14671 
Keek's  checkermallow,  41669 
Kneeland  Prairie  penny-cress,  30643 
La  Graciosa  thistle,  etc.,  30641 
Newcombs  snail,  3849,  15159 
Piping  plover;  northern  Great  Plains  breeding 

population,  13123 
Plant  species  from  Kauai  and  Niihau,  HI, 

36851 
Plant  species  from  Maui  and  Kahoolawe,  HL 

15855 
Purple  amole  (two  varieties),  30644 
Rio  Grande  silvery  minnow,  39206 
Roswell  springsnail,  etc.,  6459,  38059 
Santa  Cruz  tarplant,  30642 
Various  plants  from  Kauai  and  Niihau,  HI, 

3940,  6214 
Various  plants  from  Lanai,  HI,  9806 
Various  plants  from  Molokai,  HI,  16492 
Various  plants  from  Northwestern  Hawaiian 
Islands,  HI,  34522 
Findings  on  petitions,  etc. — 
Beluga  sturgeon,  41918 
Big  Cypress  fox  squirrel,  8499 
Lost  River  sucker  and  shortnose  sucker, 

34422 
Miami  blue  butterfly,  280 
Flat-tailed  horned  lizard,  37752 
Rorida  manatee;  protection  areas,  18572 
Mariana  mallard  and  Guam  broadbill,  3675 
Plant  and  animal  species  that  are  candidates 
or  proposed  for  listing,  findings  on 


recycled  petitions,  and  description  of 
progress  on  listing  actions;  review,  40657 
Recovery  plans — 
Coastal  dunes  milk-vetch,  etc.  (five  plants 
ftom  Monterey  County,  CA).  32003 
Rio  Grande  cutthroat  trout;  candidate  status 
review,  39936 
Hunting  and  fishing: 

Refiige-specific  regulations,  41920 
Importation,  exportation,  and  transportation  of 
wildlife: 
Incidental  take  permits — 
Chewuch  River,  WA;  habitat  conservation 
plan,  7122 
Marine  marrunals: 
Incidental  take  during  specified  activities — 
Florida  manatees;  intent  to  prepare 

enviroiunental  impact  statement,  39668 
Migratory  bird  hunting: 
Alaska;  spring/sununer  migratory  bird 

subsistence  harvest,  16707 
Seasons,  limits,  and  shooting  hours; 
establishment,  etc..  12501 
Meetings.  40128 
Tungsten-iron-nickel-tin  shot  i4>proval  as 

nontoxic  for  waterfowl  and  coots  hunting, 
31754 
Rulemaking  documents;  opportuiiity  to  resubmit 
comments  due  to  interruption  of  mail  service, 
4940 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  743, 

30719 
Submission  for  OMB  review;  comment  request, 
744,  5608,  7187,  19771,  21268,  22103 
Alternate  agency  mail  sites,  4278 
Comprehensive  conservation  plans;  availability, 
etc.: 
Back  Bay  National  Wildlife  Refuge,  VA,  30950 
Balcones  Canyonlands  National  Wildlife 

Refuge,  TX,  13001 
Crescent  Lake  National  Wildlife  Refiige,  NE, 

21711 
Eastern  Neck  National  Wildlife  Refuge,  MD, 

40002 
Great  Dismal  Swamp  National  Wildlife  Refuge, 

VA  and  NC,  4993 
Hanford  Reach  National  Monument/Saddle 
Mountain  National  Wildlife  Refuge,  WA, 
40333 
Minnesota  Valley  National  Wildlife  Refuge, 

MN,  30945 
San  Diego  National  Wildlife  Refuge  et  al.,  CA, 

19583 
Shiawassee  National  Wildlife  Refuge.  MI.  et 

al.,  8992 
StiUwater  National  Wildlife  Refiige  Complex, 

NV,  38142 
Upper  Mississippi  River  National  Wildlife  and 
Fish  Refiige  Complex,  MN,  WI,  L\,  and 
IL,  37852 
Waubay  WildUfe  Refiige  Complex,  SD,  37436 
Endangered  and  threatened  species: 
Findings  on  petitions,  etc. — 
Slender  moonwort,  39035 
Incidental  take  permits — 
Yolo  County,  CA;  valley  elderberry  longhoni 
beetie,  42576 
Recovery  plans — 
Gila  trout,  17089 
San  Francisco  lessingia  and  Raven's 

manzanita,  10924 
Steller's  eider,  Alaska-breeding  population, 
36915 
Rio  Grande  cutthroat  trout,  13005 
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Endangered  and  threatened  species  permit 

applications,  1365,  1494,  1495,  2900,  3730. 
4468.  5609,  5846,  6048,  6268,  7188,  10429, 
10430,  10431,  10748,  13003,  13004,  13005. 
14726.  14727.  15222.  15581.  15824.  15825. 
16114,  17088,  19205,  19206,  20544,  20818, 
30720,  30721,  30946,  30947,  36643,  36914, 
37437,  37852,  37853,  37854,  37855.  38516, 
39035,  4279 1 .  43 1 39,  43676,  43677.  43678 
Environmental  statements;  availability,  etc.: 
Anacapa  Island  Restoration  Project,  OR,  161 15 
Double-crested  cormorant  management,  1226 
Fort  St.  Philip  Project,  Plaquemines  Parish,  LA, 

36643 
Icicle  Creek  Restoration  Project,  WA,  7188 
Incidental  take  permits — 
Baldwin  County,  AL;  Alabama  beach  mouse, 
etc.,  17089,  19207,  31356,  31357. 
31359,  31360,  31362,  31363 
Bastrop  County,  TX;  Houston  toad,  4468, 

4469,  4470,  5129 
Collier  County,  FL;  red-cockaded 

woodpecker,  13187 
Colorado  Springs,  CO;  Preble's  meadow 

jumping  mouse.  36644 
Davidson  County,  TN;  Nashville  crayfish, 

13185 
Douglas  County,  CO;  Preble's  meadow 

jumping  mouse,  13184,  18630 
Gates  County,  NC;  red-cockaded  woodpecker, 

3224 
Keahole  Point.  HI;  Hawaiian  stilt.  98 
Livingston  Parish.  LA,  43678 
Marion  and  Hendricks  Counties,  IN;  Indiana 

bats,  5610 
Nye  County,  NV;  desert  tortoise.  39737 
Plum  Creek  Timber  Co.  lands.  WA.  ID.  and 

MT;  grizzly  bear.  2900 
San  Diego  County,  CA;  California 

gnatcatcher,  14% 
Santa  Cruz  County.  CA;  Ben  Lomond 

spineflower.  13354 
Texas;  golden-cheeked  warbler,  karst 

invertebrates,  and  Houston  toad;  annual 
report,  605 
Ventura  County,  CA;  coastal  California 

gnatcatcher,  3731 
Volusia  County,  FL  ;  Florida  scrub-jay  and 

eastern  indigo  snake,  37857 
Williamson  County,  TX;  Bone  Cave 

harvestman,  3907 
Williamson  County,  TX;  golden-cheeked 
warbler,  13646,  20545 
Landfill  &  Resource  Recovery,  Inc.  Superfund 

Site.  RI;  restoration  plan.  20146 
Resident  Canada  goose  management.  10431 

Meetings.  13792 
Roanoke  River  National  Wildlife  Refuge.  NC. 

13793 
Survival  enhancement  permits — 
Bull  trout;  Falls  Creek,  Lemhi  County.  ID; 

safe  harbor  agreement.  1 3356 
Northern  spotted  owl;  Blue  Lake  Properties, 

Humboldt  County,  CA,  13357 
Robert  Mondavi  Winery,  San  Luis  Obispo 
County,  CA;  safe  harbor  agreement, 
30948 
Southern  Idaho  ground  squirrel;  Washington 
and  Payette  Counties,  ID;  candidate 
conservation  agreement,  13189 
Environmental  statements;  notice  of  intent: 
Incidental  take  permits — 
California;  Mendocino  Redwood  Co.'s  habitat 
and  natural  conununity  conservation 
plans,  38932 
Middle  Forii  Nooksack  River,  WA;  habiut 
conservation  plan,  37776 


Survival  enhancement  permits — 
Washington  ground  squirrel,  etc.;  Threemile 
Canyon  Farms,  Portland,  OR,  1781 
Trinity  County,  CA;  Trinity  River  Mainstem 
Fishery  Restoration  Program,  13647 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Ballast  Water  Treatment  Technology 
Demonstration  Program,  38934 
Landowner  Incentive  Program  (non-tribal 

portion)  for  States,  territories,  and  District 
of  Columbia,  39414 
Neotropical  Migratory  Bird  Conservation  Act 

Program,  17711 
North  American  WeUands  Conservation  Act — 
Standard  grant  application  instructions,  6737 
Private  Stewardship  Program;  implementation, 
39419 
Interruption  of  mail  service;  opportunity  to 

resubmit  conunents,  4992 
Marine  nutmmal  permit  applications,  149?,  3732, 
13003,  13006,  13007,  IS58I,  15824,  19205, 
19206,  20544,  30720,  30947,  37852.  37853, 
37854.  38516,  42791,  43676,  43678 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Oil  and  gas  industry  activities;  polar  bears. 
3225.  30950 
Meetings: 
Aquatic  Nuisance  Species  Task  Force,  3908. 

15825.  34950 
Battie  of  Midway  National  Memorial  Advisory 

Committee,  13007,31365 
Endangered  Species  of  Wild  Fauna  and  Flora 
International  Trade  Convention;  appendices 
and  amendments,  etc.,  14728,  19207 
Hanford  Reach  National  Monument  Federal 

Advisory  Committee,  1981,  12043,  20989 
Klamath  Fishery  Management  Council,  6942, 

6943,  7706 
Klamath  River  Basin  Fisheries  Task  Force. 

4994,  10925 
National  Wildlife  Refuge  System  Centennial 

Commission,  8555,  36212 
North  American  Wetlands  Conservation 
Council,  10432.  39038 
Migratory  bird  hunting  and  conservation  stamp 

(Federal  Duck  Stamp)  contest,  9316 
Natural  resource  damage  assessment  plans; 
availability,  etc.: 
Tazewell  County,  VA;  Clinch  River  Chemical 
Spill;  Initial  Restoration  and  Compensation 
Determination  Plan,  30947 
Privacy  Act  of  1974: 

Systems  of  records,  1771 1 
Reports  and  guidance  documents;  availability,  etc.: 
Alaska  walrus,  polar  bear,  and  sea  otter;  stock 
assessment  reports;  comment  request, 
14959 
Wild  Bird  Conservation  Act  of  1992: 
Approval  applications — 
Salmones,  Marilena,  42792 
Sanders.  William.  10432 

Food  and  Drug  Administration 

RULES 

Animal  drugs,  feeds,  and  related  products: 
Albuterol,  7072 
Approved  new  animal  drugs;  adverse 

experiences;  reporting  and  recordkeeping 

requirements,  S046 
Bacitracin  methylene  disalicylate  and  robenidine 

hydrochloride,  30545 
Bacitracin  methylene  disalicylate  and  zoalene, 

6867 


Carprofen,  6865 

Chlorhexidine  ointment.  8860 

Oilortetracycline,  43248 

Decoquinate  and  chlortetracydine.  36097 

Diclazuril,  34829 

Florfenicol,  6866 

Runixin  meglumine  solution,  94QO 

Furosemide,  18086 

Ivermectin  tablets.  1 1229 

Ketamine  hydrochloride  injectable  solution. 

17282 
Lincomycin,  34387,  36512 
Lincomycin  hydrochloride  soluble  powder. 

17284 
Nicarbazin,  narasin,  and  bacitracin  methylene 

disalicylate.  30326  v 

Oxytetracycline  hydrochloride  soluble  powder, 

5469 
Oxytetracycline  injection,  12470 
Progesterone  intravaginal  inserts,  41823 
Sometribove  zinc  suspension,  18085 
Sponsor  name  and  address  changes — 
ADM  Alliance  Nutrition,  Inc.,  42997 
Alpharma,  Inc..  21171 
Church  &  Dwight  Co.,  Inc.,  43247 
G.D.  Searie  LLC,  Hiarmacia  Corp.,  13717 
North  American  Nutrition  Companies,  Inc., 

42717 
Viibac  AH,  Inc..  219% 
Tiamulin,  7268 
Tilmicosin,  219% 
Topical  nitrofiirans;  extralabel  use  prohibition. 

,    5470 
Trenbolone  and  estradiol.  5724 
Zeranol,  6866 
Biological  products: 
Evidence  of  effectiveness  when  human  studies 
are  not  ethical  or  feasible.  37988 
Color  additives: 

Sodium  copper  chlorophyllin,  35429 
Food  additives: 
Dimethylamine-epichlorohydrin  and  acrylamide- 

acry lie  acid  resins,  42714 
Food  contact  substance  notification  system, 

35724 
Secondary  direct  food  additives — 
Acidified  sodium  chlorite  solutions.  15719 
Ozone;  safe  use  in  gaseous  and  aqueous 

phases  as  antimicrobial  agent;  correction, 
271 
Food  for  human  consumption: 
Food  labeling — 

Nutrient  content  claims;  sodium  levels 
definition  for  term  "healthy",  30795 
Geiieral  enforcement  regulations: 
Exports;  notification  and  recordkeeping 

requirements;  effective  date  stay.  34387 
Human  drugs: 
Digoxin  products  for  oral  use;  marketing  . 
conditions;  revocation.  42992 
-  Evidence  of  effectiveness  when  human  studies 
are  not  ethical  or  feasible.  37988 
Labeling  of  drug  products  (OTC) — 
Standardized  format;  compliaiKe  dates 
partially  delayed,  16304 
Laxative  products  (OTC)— 
Ingredients  (aloe  extract,  etc.)  not  generally 
recognized  as  safe  and  effective  or  are 
misbranded,  3tl2S 
Over-the-counter  drugs  classification  as 

generally  recognized  as  safe  and  effective 
and  not  misbranded;  additional  criteria  and 
procedures,  3060 
Prescription  drug  marketing;  effective  date 

delay.  6645 
Prescription  drugs;  labeling  requirements,  4904 
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Sunscreen  products  (OTQ;  fin]  monograph; 

technical  amendment,  41821 
Topical  antifungal  products  (QTC);  final 
monograph  amendment,  S942 
Correction  11571 
Vaginal  contraceptive  products  (OTC) — 
Ingredient  octoxynol  9  not  generally 

recognized  as  safe  and  effective  or  is 
misbranded,  31123 
Mammography  Quality  Standards  Act; 
implementation: 
Mammography  facilities;  State  certification, 
3446 
Medical  devices: 
Device  tracking.  5943 
Ear,  nose,  and  throat  device^-^ 
Endolymphatic  shunt  tube  with  valve; 
reclassification,  20893 
Gatuoeuteiology-urology  devices — 
IngestiMe  telemetric  gastrointestinal  capsule 
imaging  system;  classification,  3431 
Hematology  and  pathology  devices — 
Automated  differential  cell  counter, 
reclassification,  1606 
Obstetrical  and  gynecologica]  devices — 

Clans  sheath  devices,  40848 
Oithopedic  devices — 
Hip  joint  metaUpolymer  constrained  cemented 
or  uncemented  prosthesis; 
reclassifictfion,  21 171 
Postmarfcet  surveillance,  38878 
Public  information;  cross  reference  to  other 

regulations;  technical  amendment,  13717 
Repotting  and  recordkeeping  requiremeiMs: 
Technical  amendment,  9584 

PRCWOSED  RULES 

Animal  drugs,  feeds,  and  related  products: 

No  residue;  definition  revision,  2384 
Biological  products: 
Labeling;  electronic  format  submission 
requirements,  22367        j 
Food  additives:  | 

Food  contact  substance  notificBtion  system, 
35764 
Food  for  human  consumption: 
Food  labeling — 
Raw  finiits,  vegetables,  and  fish;  voluntary 
nutrition  labeling;  20  most  frequently 
consumed  raw  fruits,  vegetables,  and 
fish,  identification.  12918,  38913 
GRAS  or  prior-sanctioaed  ingredieitts: 
Menhaden  oil,  8744  1 

Correction,  18834  ! 

Human  drugs: 
Bar  code  label  requirements;  meeting,  41360 

Correction,  43068 
Current  good  manufacturing  practices — 
Positron  emission  tomography  drag  products, 
15344 
Labeling;  electronic  format  submission 

requirements,  22367 
Pediatric  drugs  ^nd  biologies;  timely  pediatric 
studies  and  adequate  pediatiic  labeling, 
20070 
Pediculicide  products  (QFC);  amendment  of 

final  monograph,  31739 
Unapproved  new  investigational  drug  products; 
export  requirements,  41642 
Institutional  review  boards: 
Sponsors  and  investigators;  requirement  to 
inform  IRBs  of  prior  IRB  reviews,  101 15 
Medical  devices: 
Anesthesiology  devices — 

Clinical  chemistry  and  toxicology  devices — 
Cyclosporine  and  tacrolimus  assays; 
reclassification,  7982 


Cutaneous  carbon  dioxide  and  cutaneous  oxygen 
monitors;  reclassification  into  class  D 
special  controls,  6444 
Dental  devices — 
Encapsulated  amalgam,  amalgam  alloy,  and 
dental  mercury;  classification  and  special 
controls,  7620 
Intraoral  devices  for  snoring  and/or 

obstructive  sleep  apnea;  classification, 
16338 
Root-form  endosseous  dental  implants  and 
abutments;  reclassification  from  Class  m 
to  Class  11,  34416 
General  hospital  and  personal  use  devices — 
Medical  washer  and  medical  washer- 
disinfector;  classification,  5750 
Needle-bedring  devices,  41890 
Orthopedic  devices — 
Resorbable  calcium  salt  bone  void  filler 
device;  classification,  5753 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3902, 
3903.  5825,  6036,  8545.  9297,  10219. 
10220,  10221,  11512,  12570,  13786, 
15209,  18013,  18626,  21252,  21253, 
30391,  36613.  37836,  37837,  43323 
Repotting  and  recordkeeping  requirements, 
6039,  9298,  9756,  13787,  15210,  16405. 
18227,  18630,  20143,  21255,  22089, 
34720,  34939,  36008 
Submission  for  OMB  review;  comment  request. 
1770.  1772,  3722,  5828,  5829.  6039.  8030, 
8818,  11343,  13788,  14719,  34456.  34939. 
37835,  37838,  39011,  39406,  39728, 
40946.  40947.  43633 
Animal  drugs,  feeds,  and  related  products: 
Enrofloxacin  for  poultry;  proposal  to  withdraw 

approval;  hearing,  7700 
Patent  extension;  regulatoiy  review  period 
determinations — 
PAYLEAN,  9298 
Biological  product  licenses: 
Ashfdrd  Blood  Bank,  Inc.;  revocation.  11SI3 
Bavarian  Red  Cross,  31348 
Beauregard  Plasma,  Inc.,  et  al.;  hearing  on 
proposal  to  revoke,  1223 
Biological  products: 
Patent  extension;  regulatory  review  period 
determinations — 
ENBREL,  36897 
REFACTO,  5289 
Color  additive  petitions: 

Wesley  Jessen  Corp.,  35551 
Conmiittees;  establishment,  renewal,  termination, 
etc.: 
Antiviral  Drugs  Advismy  Committee  et  al., 

11120 
Medical  Devices  Advisory  Conunittee  et  al.; 
public  advisory  panels  or  committees; 
voting  members,  41429 
Medical  Devices  Advisory  Committee;  public 
advisory  panels  or  committees;  nonvoting 
consumer  interests  representatives,  40316 
Veterinary  Medicine  Advisory  Committee, 
32055,  41250 
Debarment  orders: 

Petrik.  Craig  H..  21255 
Food  additive  petitions: 
Abbott  Laboratories;  withdrawn,  8546 
Cyanotech  Corp.,  17700.  43324 
Dow  Chemical  Co.;  withdrawn,  42788^ 
Minute  Maid  Co.,  20533 
Nutrinova,  Inc.,  35552 
Safe  Foods  Corp.,  30716 
Food  additives: 
Patent  extension;  regulatory  review  period 
determinations — 
Diphenylmethane  diisocyanate,  9756 


Food  for  human  consumption: 
Identity  standards  deviation;  market  testing 
permits — 
Del  Monte  Corp.,  43325 
Iceberg  Industries  Corp.,  iceberg  water, 
43325 
Grant  and  cooperative  agreement  awards: 
University  of  Mississippi,  National  Center  for 
Natural  Products  Center.  42052 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Assuring  Radiation  Protection.  43326 
Food  safety  research — 
Food  borne  illness  reduction  and  food  supply, 
food  additives,  and  dietary  supplements 
protection,  18227 
Transmissible  spongiform  encephalopathies 
research,  17701 
Innovative  food  safety  projects,  35823 
Naturally  occurring  human  plague  (bubonic, 
pneumonic,  meningitic,  or  septicemic); 
safety  and  effectiveness  of  drug  products 
for  treatment,  37839 
Small  Scientific  Conferences  Program,  39013 
World  Health  Organization;  International 
Programme  on  Chemical  Safety,  15400 
Hartnonisation  International  Conference; 
guidelines  availability: 
Electronic  common  technical  document 

specification,  40948 
N-metirylpyrrolidone  and  tetrahydrofiiran; 

permitted  daily  exposures;  revision,  6542 
QIE  evaluation  of  stability  data,  40949 
STB  safety  pharmacology  studies  for  assessing 
potential  for  delayed  ventricular 
repolarization  (QT  interval  prolongation) 
by  human  pharmaceuticals,  40950 
Stability  data  package  for  registration  in 
climatic  zones  IH  and  IV.  40951 
Human  drags: 
Anticaries  drag  products  (OTC);  intraoral 
appliaix:e  models  use  for  compliance  with 
biological  testing  requirements;  information 
and  comment  request,  1 1704 
Drag  products  withdrawn  fix>m  sale  for  reasons 
other  than  safety  or  effectiveness — 
Acetaminophen  and  codeine  phosphate 

tablets.  30716 
Ardeparin  sodium  injection,  36197 
Azathioprine;  25-milligram  tablet,  7701 
IFEX  (ifosfamide  for  injection),  34457 
New  drag  applications — 
Aventis  Pharmaceuticals  et  al.;  approval 

withdrawn,  6264 
Mylan  Fliarmaceuticals,  Inc.,  et  al.;  approval 

withdrawn,  7702 
Novaitis  Phaimaceuticals  Coip.  et  al.; 
appmytl  withdrawn,  20977 
Orphan  drug  and  biological  designations; 

cumulative  list,  39409 
Patent  extension;  regulatory  review  period 
determinations — 
ABREVA,9303 
ACTOS,  34721 
AVELOX,  9304 
Celexa,  8546 
COMTAN,  36008 
EVISTA,  9300 
HECTOROL,  9455 
KEPPRA,3725 
MIFEPREX,  3724,  18921 
NEXIUM,  9299 
RELENZA,  8988 
REMINYL,  9301 
SONATA,  3723 
TRAVATAN,  9302 
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Worid  Health  Organization — 

Narcotic  drags;  international  drag  scheduling; 
Psychotropic  Substances  Convention; 
comment  request,  17074 
Medical  devices: 
Patent  extension;  regulatory  review  period 

determinations — 
Heart  Laser  System,  2663 
Menicon  Z  Rigid  Gas  Permeable  Contact 

Lens,  8547 
T-Scan,  000,  3501 
Pretiurket  approval  applications,  list;  safety  and 

effectiveness  summaries  availability,  1773, 

1980,36009 
Meetings: 
Advisory  Committees;  tentative  schedule,  332 
Allergenic  Products  Advisory  Committee,  9304 
Anesdietic  and  Life  Support  Drags  Advisory 

Conunittee,  21706 
Anthrax  vaccines,  efficacy  testing  and  surrogate 

markers  of  immunity;  workshop,  17076 
Anti-Infective  Drags  Advisory  Committee, 

3726,  36615,  42788 
.Antimicrobial  resistance;  public  information, 

17076.  20533 
Antimicrobial  Resistance  Interagency  Task 

Force;  public  health  action  plan,  30931 
Antiviral  Drags  Advisory  Conunittee,  82,  8548 
Application  submission  process;  FDA/industry 

dialogue;  public  workshop,  22437 
Arthritis  Advisory  Committee,  40316 
Best  practices  for  reducing  transfusion  etrors; 

public  workshop,  4988 
Biological  Response  Modifiers  Advisory 

Committee.  20978 
Blood  Products  Advisory  Conunittee,  83,  335, 

9305,37843 
Cardiovascular  and  Renal  Drags  Advisory 

Committee,  10222, 43634 
Dermatologic  and  Ophthalmic  Drags  Advisory 

Committee,  22089 
Drag  development,  effective  agencyAindustry 

interactions  to  expedite;  workshop,  17434 
Drag  manufacturing  inspections;  public 

workshops,  15210,  18014 
Emerging  regulatory  issues  and  how  to  handle 

them;  educational  conference;  workshop, 

31816 
FDA  Food  Labeling  and  Allergen  Declaration; 

public  workshop.  2446,  15211 
Food  Advisory  Conunittee,  12571,  37844, 

41730 
Gastrointestinal  Drags  Advisory  Committee, 

5830,  9456 

Human  plasma-derived  therapeutics; 

comparability  studies;  public  workshop, 

30717 
Live  cellular  components;  combination  products; 

hearing.  34722 
Medical  Devices  Advisory  Committee.  602, 

5602,  9456,  15402 
Medical  Device  Workshop,  36898 
National  Mammography  Quality  Assurance 

Advisory  Conunittee,  43635 
Nonprescription  Drags  Advisory  Committee, 

15403 
Nonprescription  Drags  Advisory  Conmiittee  et 

al.,  30718 
Oncologic  Drags  Advisory  Committee,  3726, 

5831,  9457 

Peripheral  and  Central  Nervous  System  Drags 

Advisory  Committee,  2891,  6544 
Pharmaceutical  Science  Advisory  Committee. 

5603.  9456.  19577,  36615 
Prescription  drags;  risk  management;  public 

hearing,  18230 


Protection  of  human  subjects  in  clinical  trials, 

41432 
Psychophamiaceutical  Drags  Advisory 

Committee,  16405 
Science  Board,  13349 
Science  Foram  (Building  A.Multidisciplinary 

Foundation),  5831 
Swine  Mycoplasmal  Pneumonia  Technical 

Woricshop.  5603 
Technical  Electronic  Products  Radiation  Safety 

Standards  Committee.  22090 
Transmissible  Spongiform  Encephalopathies 

Advisory  Committee.  335.  37845 
Vaccines  and  Related  Biological  Products 
Advisory  Committee,  3219,  8273,  22090 
Organization,  functions,  and  authority  delegations: 
Food  Safety  and  Applied  Nutrition  Center, 
program  priorities  establishment;  comment 
request,  42272 
Patent  extension;  regulatory  review  period 
determinations — 
BETAXON,  43128 
Pesticide,  food,  and  feed  additive  petitions: 

Ecolab.  Inc.,  6265 
Prescription  drag  user  fee  rates,  2222 
Reporu  and  guidance  documents;  availability,  etc.: 
Advisory  coounitlees;  annual  reports.  19760, 

42789 
ANDAs;  Mend  uniformity  analysis;  withdrawn, 

35120 
Available  therapy,  5831 
Biological  products — 
Nucleic  acid  tests  use  on  pooled  and 

individual  samples  from  hurrum  Mood 
dotKXs  for  transfusion  to  reduce  risk  of 
transmission  of  HTV-l  and  HCV.  17077 
Xenotransplantation;  measures  to  reduce  risk 
of  transmission  of  zoonoses  by  blood 
and  blood  products  from  recipients  and 
intimate  contacts;  industry  guidance. 
6266 
Blood  donor  classificatioti  statements,  paid  or 

volunteer  donor,  3SI2I 
Carcinogenicity  Study  Protocol  Submissions, 

36198 
Catfish,  common  or  usual  names;  Agriculture 
et  al.  Appropriations  Act  of  2002;  section 
775  implementation,  5604,  10922.  12649 
Commodities  with  vinclozolin  residues;  trade 

policy  channels.  40317 
Creutzfeldt-Jakob  Disease  and  variant; 

preventive  measures  to  reduce  possible  risk 
of  transmission  by  human  cells,  tissues, 
and  related  products.  2226.  42789 
Donor  interview  process;  self-administered 

questioimaires;  recommendations,  19578 
Donor  suitability  and  blood  and  blood  product 
safety  assessment  in  cases  of  possible 
exposure  to  anthrax;  recommendations, 
1774 
Electronic  records  and  signatures;  time  stamps, 

12999 
Encapsulated  amalgam,  amalgam  alloy,  and 
dental  mercury  labeling;  special  controls. 
7703 
Exercise-induced  bronchospasm  (EIB); 

development  of  drugs  to  prevent  EIB,  7704 
Exposure-response  relationships;  study  design, 
data  analysis,  and  regulatory  applications, 
15576 
Fatalities  related  to  blood  collection  or 

transfiision;  notification  to  FDA,  38505 
FDA  Modernization  Act  of  1997 — 
Recognized  Standards  List  modifications 
(Recognition  List  Number:  006),  1774 
First  amendment  issues;  comment  request. 
34942 


Food  contact  notifications  preparation.  35826 
Food  contact  substance  notification  system. 

^  17703 
Food  security.  1224.  6937 
Hepatitis  B;  surface  antigen  assays  used  to  test 
blood,  blood  components,  and  source 
plasma  donations;  iTKxiified  lot-release 
specification,  17704 
High-intensity  mercury  vapor  discharge  lamps 
advertisements;  compliance  policy  guide 
revoked,  35826,  42790 
Huntan  tissues  processing  for  transplantation; 

validation  procedures,  11343 
Inhalational  anthrax  (post-exposure);  drags 

development,  12021 
Lawfiilly  marketed  cancer  drags  or  biological 

products,  studies;  IND  exemptions.  17078 
'  Male  condom  defects;  compliance  policy  guide. 
15213 
Medical  devices — 
Cutaneous  carbon  dioxide. and  oxygen 

monitors;  Class  11  special  controls.  6544 
Cyclosporine  and  tacrolimus  assays;  Class  n 

special  controls.  8031 
Ear,  nose,  and  throat  devices;  endolymphatic 
shuiM  tube  with  valve;  reclassification; 
Class  II  special  controls.  20979 
Implantable  middle  ear  hearing  device.  40318 
Intraoral  devices  for  snoring  and/or 

obstructive  sleep  apnea;  Class  D  special 
controls,  I64Q6 
Medical  sterilization  packaging  systems  in 
health  care  facilities;  premarket 
notification  submissions,  10418 
Medical  washers  and  medical  washer- 
disinfectors;  Class  II  special  controls. 
5833 
Oithopedic  devices;  hip  joint  metal/polymer 
constrained  cemented  or  uncemenied 
prosdiesis;  class  II  special  controls. 
21256 
Resorbable  adhesion  barrier  devices  for  use 
in  abdominal  and/or  pelvic  surgery. 
41432 
Resorbable  calcium  salt  bone  void  filler 

device;  Class  II  special  controls,  5832 
Root-form  endosseous  dental  implants  and 
abutments;  Class  II  special  controls, 
34458 
Software  validation;  general  principles,  1482 
New  Food  Chemicals  Codex  specification 

monographs,  etc.,  39999 
Nucleic  acid  tests  use  on  pooled  samples  from 
source  plasma  domrs  to  adequately  and 
appropriately  reduce  HIV- 1  and  HCV 
transmission  risk,  4719 
Pharmacy  compounding  compliance  policy 

guide.  39409 
Positron  emission  tomography  drug  products: 
current  good  manufacturing  practices, 
15404 
Prescription  drag  samples;  donations  to  free 

clinics;  draft  guidance,  43330 
Professional  flexible  labeling  of  antimicrobial 

drags;  withdrawn.  4456 
Providing  regulatory  submissions  in  electronic 

format;  industry  guidance.  43331 
Regulatory  submission  provided  to  CBER  in 
electronic  format;  investigational  new  drag 
applications.  15212 
Serious  or  life-tiireatening  diseases  and 
conditions;  clinical  trials;  information 
program.  12022 
Special  government  employees  participating  in 
FDA  product  specific  advisory  committees; 
conflicts  of  interest  disclosure.  6545 
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Special  protocol  assessment,  3SI22 
Stnicture^function  claims;  small  entity 

compliance  guide,  1 225,  2733 
Sunlamp  product  perfonnance  standard  and 
UVA  tanning  products;  compliance  policy 
guide  revoked,  35827 
Topical  dermatological  drug  product  NDAs  and 
ANDAs;  in  vivo  bioavailability, 
bioequivalence,  in  vitro  release  and 
associated  studies;  withdraiwn,  35122 
Veterinary  Medicinal  Products,  International 
Cooperation  on  Harmonisation  of  Technical 
Requirements  for  Registration — 
Veterinary  drug  residues  in  human  food; 
*      safety  evaluation  studies;  genotoxicity 

testing,  602 
Veterinary  drug  residues  in  human  food; 
safety  evaluation  studies;  reproduction 
toxicity  testing,  603 
Anthelmintics  effectiveness;  general  and 

specific  recommendatioas,  43332 
Anthelmintics  effectiveness;  specific 

recommendations  for  Fdine  and  Pbultiy- 
Gallus  gallus,  42790 
Pharmacovigilance;  controlled  list  of  terms, 
5605 

Food  and  Nutrition  Service 

RULES 

Child  nutrition  programs: 
Child  and  Adult  Care  ProgranKi- 
Infant  meal  program;  whole  cow*s  milk 
eliminiOed  as  option  in  reimbursable 
meals  for  infants  under  one  year  of  age, 
36779 
Strengthen  program  integrity;  legislative 
reform  implementation,  43448 
National  School  Lunch  Program — 
Infant  meal  program;  whole  cow's  milk 
eUminated  as  option  in  reimbursable 
meals  for  infants  under  one  year  of  age, 
36779 
School  Breakfast  Program — 
Infant  meal  program;  whole  cow's  milk 
eliminated  as  option  in  reimbursable 
meals  for  infants  under  one  year  of  age, 
36779 
Food  Stamp  Program:  i 

Balanced  Budget  Act  of  1997;  I 
implementation — 
Time-limit  extensions  and  employment  and 
training  programs,  41589 
PeiKmal  Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996; 
implementation — 
Work  provisions,  41589 

PROPOSED  RULES 

Food  distribution  programs: 
Poultry  substitution  and  commodity  inventory 
controls  for  recipient  ageiKies;  codification 
and  modirication,  7977 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  554, 
8224,  8932.  12511,  12512.  31760,  39948, 
43088 
Child  nutrition  programs: 
Child  and  Aduh  Care  Program^— 

Income  eligibility  guidelines,  8933 
Commodity  School  Program — 

Income  eligibility  guidelines,  8933 
National  School  Lunch  Program — 

Income  eligibility  guidelines,  8933 
School  Breakfast  Program — 
Income  eligibility  guidelines,  8933 


Special  Milk  Program — 

Income  eligibility  guidelines,  8933 
Summer  Food  Service  Program — 
Income  eligibility  guidelines,  8933 
Reimbursement  rates  (2002  CY),  554 
Women,  infants,  and  children;  special 
supplemental  nutrition  program — 
Income  eligibility  guidelines,  15354 
Food  distribution  programs: 
Donated  poultry  substitution  with  commercial 
poultry;  demonstration  project,  1 1088 

Food  Safety  and  Inspection  Service 

RULES 

Meat  and  poultry  inspection: 
Ratites  and  squabs;  mandatory  inspection, 

13253 
Recall  information;  sharing  with  State  and  other 

Federal  agencies,  20009 
Retained  water  in  raw  meat  and  poultry 
products;  poultry  chilling  requirements; 
suspension,  1277 
Transglutaminase  enzyme  and  pork  collagen  use 
as  binders,  1 1413 
Meat,  poultry,  and  egg  products  inspection 
services;  fee  increases,  3428 

PROPOSED  RULES 

Meat  and  poultry  inspection: 
Product  name  qualifiers;  prominent  disclosure 
requirements  elimination;  withdrawn,  4212 
Pizza  identity  standards;  elimination,  1 1450 
Regulatory  Flexibility  Act: 
Section  610  requirements;  regulations  review 
plan,  15501 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  43271, 
43272 
Codex  Alimentarius  Commission: 
International  sanitary  and  phytosanitary 

standard- setting  activities,  37760,  40042 
Committees;  establishment,  renewal,  termination, 
etc.: 
Microbiological  Criteria  for  Foods  National 
Advisory  Committee,  31177 
Meat  and  poultry  inspection: 
Retail  store  operations,  exemption;  dollar 
limitations  adjustment,  21209 
Meetings: 
Applied  epidemiology  and  other  vital  public 
health  tools  to  inform  food  safety  actions, 
3475 
Codex  Alimentarius  Comnussion — 
Animal  Feeding  Codex  ad  hoc 

Intergovernmental  Task  Force,  18855 
Fish  and  Fishery  Products  Committee,  14907 
Food  Additives  and  Contaminants  Codex 

Committee,  4233 
Food  Labeling  Committee,  10885 
Foods  Derived  From  Biotechnology  Ad  Hoc 
Imergovemmental  Task  Force,  1327, 
5256 
General  Principles  Committee,  14906 
Milk  and  Milk  Products  Codex  Committee, 

3476 
Nutrition  and  Foods  for  Special  Dietary  Uses 
Codex  Committee,  37772 
Meat  and  Poultry  Inspection  National  Advisory 

Committee,  38246 
Microbiological  Criteria  for  Foods  National 

Advisory  Committee,  861  , 

Pathogen  reduction:  scientific  dialogue; 

symposium.  19542 
Puerto  Rico;  Animal  and  Egg  Production  Food 
Safety  Conference,  15525 


Reports  and  guidance  documents;  availability,  etc.: 
Bovine  spongiform  encephalopathy;  human 
exposure  minimization;  current  thinking 
paper,  2399 

Foreign  Agricultural  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  16715 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Section  108  Foreign  Currency  Program,  862 
Uruguay  Round  Agreements  Act  (URAA); 
agricultural  safeguard  trigger  levels,  38927 

Foreign  Assets  Control  Office 

RULES 

Sanctions;  blocked  persons,  specially  designated 
nationals,  terrorists,  and  narcotics  traffickers, 
and  foreign  terrorist  organizations: 
Additional  designation  of  terrorism-related 
blocked  persons,  16308 
Sanctions  regulations,  etc.: 
Sierra  Leone  and  Liberia;  rough  diamonds 
saiKtions  regulations,  5472 
Western  Balkans  stabilization  regulations: 
Blocking  property  of  persons  who  threaten 

international  stabilization  efforts  in  Western 
Balkans,  37671 
PROPOSED  RULES 
Reporting  and  procedures  regulations: 
Civil  penalties  information;  disclosure,  41658 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  768,  769, 
770 
Sanctions;  blocked  persons,  specially  designated 
nationals,  terrorists,  and  narcotics  traffickers, 
and  foreign  terrorist  organizations: 
Additional  designations  of  specially  designated 
narcotics  traffickers  whose  property  and 
property  interests  have  been  blocked, 
37912 
Terrorism-related  blocked  persons;  additional 
designations,  12644,  43702,  43703 

Foreign  Claims  Settlement 
Commission 

NOTICES 

Privacy  Act: 
Systems  of  records,  40752 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Alabama 
Austal  USA,  LLC;  shipbuilding  and  repair 
facility,  8519 
California,  1959,  6678,  8519,  20086 
DNP  Electronics  America,  LLC;  projection 
television  screen  manufacturing  and 
warehousing  facilities,  7130 
Ultramar,  Inc.;  oil  refinery  complex,  1438 
Florida,  19393 
Motiva  Enterprises,  LLC;  petroleum  product 
storage  facilities,  20086 
Illinois 
Northrop  Grumnuui  Corp.;  radar  and  electro- 
optical  systems  manufacturing  facilities, 
4391 
Indiana 
Eli  Lilly  &  Co.;  pharmaceuticals  plants, 

20086 
Rolls  Royce  Corp.;  gas  turbine  engine 
manufacturing  facilities,  8519 


Kentucky,  4391 
GE  Engine  Services  Distribution  LLC;  gas 
turbine  engines  manufacturing  and 
distribution  facilities,  38638 

Louisiana 
Bollinger  Shipyards  Lockport,  LLC; 
shipbuilding  facility,  1960 

LOOP  LLCA.OCAP  LLC;  crude  oil  pipeline 

and  storage  system,  17048 
Massachusetts 
Brittany  Dyeing  &  Printing  Corp;  textile 

finishing  plant,  7131 
Reebok  International,  Ltd.;  footwear 

warehousing/distribution  facilities,  7131 

Michigan 
Cross  Huller-Notth  America;  metalworking 
equipment  manufacturing  facility,  37384 

Mississippi 
Nissan  Noith  America,  Inc.;  motor  vehicle 
manufacturing  plant,  11091 

Missouri,  20087 

Nebraska 
Kawasaki  Motors  Manufacturing  Coq>., 
U.S.A.;  multi-axis  industrial  robots 
manufacturing  facility,  17048 

Nevada 
Dell  Computer  Corp.;  personal  computer 
manufacturing  facility,  13125 

Taiyo  America,  Inc.;  electronic  chemicals 
manufacturing  and  warehousing 
facilities,  38067 

New  Jersey 

Movado  Group,  Inc.;  watches  and  consumer 
goods  distribution/repair  facility,  37385 

New  Mexico,  6679,  17048 
North  Carolina 
General  Electric  Aircraft  Engines;  gas  turbine 

engines  manufacturing  and  distribution 

facilities,  38940 
Ohio,  6679,  20087,  41393 
E.I.  du  Pont  de  Nemours  &  Co.,  Inc.; 

chemical  product  manufacturing  and 

warehousing  facilities,  17049 
General  Electric  Aircraft  Engines;  gas  turbine 

eng'mes  manufacturing  and  distribution 

facilities,  38639 
HMI  Industries,  Inc.;  high  filtration  vacuum 

and  air  cleaners  manufacturing  facility, 

37385 
ZF  Batavia^  LLC;  automobile  transmission 

manufacturing  facilities,  15527 
Peimsylvania,  14696 
C&J  Clark  America,  Inc.;  footwear 

distribution  facility,  4391 

Puerto  Rico 
Baxter  HealtiKare  Corp.  of  Puerto  Rico; 
pharmaceutical  manufacturing  plant, 
7132 
IPR  Pharmaceuticals,  Inc.;  pharmaceuticals 

manufacturing  plant,  3685 
Schering-Plough  Products,  L.L.C.; 

pharmaceutical  product  manufacturing 
plant,  2401,  17049 
South  Dakota,  9438 
Tennessee,  7132, 41393 

Siemens  Energy  &  Automation,  Inc.; 

industrial  automation  products,  1 1092 


Texas,  17049,  20087,  41394 
Deepsea  Flexibles,  Inc.;  flexible  pipeline 

manufacturing  and  warehousing 

facilities,  7133 
Fossil  Partners,  L.P.;  watch  and  accessories 

warehousing/distribution  facility,  31768 
Kiewit  Offshore  Services,  Ltd.;  offshore 

drilling  platforms  manufacturing  facility, 

40269 
Phillips  Petroleum  Co.;  oil  refinery  complex, 

4392 
Sanden  International  (USA),  Inc.;  motor 

vehicle  air-conditioner  components 

manufacturing  facilities,  2(X)88 
Siemens  Westinghouse  Power  Corp.; 

industrial  power  generating  equipment, 

31180 
Valero  Refining  Co.;  oil  rcfineiy,  20087 
Virginia,  41393 
Washington 
BP  Products  North  America,  Inc.;  oil 

refinery,  20088 

Forest  Service 

RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Titie  VIII  implementation  (subsistence 
priority): 
Copper,  Yukon,  and  Kuskokwim  Rivers 

drainages;  seasonal  adjustments,  42185 
Fish  and  shellfish;  subsistence  taking,  5890 

Correction,  36809 
Fish  and  wildlife;  subsistence  taking,  30559 
Klawock  River  and  Lake;  emergency  closure 

and  adjustments,  8891 
Mountain  goats  and  moose;  temporary  season 
closure  and  harvest  limits  changes.  8888 
Wildlife;  2002—2003  subsistence  taking.  43710 
National  Forest  System  land  and  resource 
management  plaiming,  3543 1 

PROPOSED  RULES 

Alaska  National  Interest  Lands  Conservation  Act; 
Titie  Vm  implementation  (subsistence 
priority): 
Fish;  subsistence  taking  and  customary  trade, 

8918 
Fish  and  shellfish;  subsistence  taking,  6334 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  17043, 
18163,  34467,  38062 
Appealable  decisions;  legal  notice: 
bitermountain  Region,  5560,  36561 
Northern  Region.  38470 
Pacific  Southwest  Region,  3681 
Southern  Region.  38928 
Boundary  establishment,  descriptions,  etc.: 

Big  Sur.  Sisquoc,  and  Sespe  National  Wild  and 
Scenic  Rivers,  Los  Padres  National  Forest, 
CA,  9953 
Committees;  establishment,  renewal,  termination, 
etc.: 
Lake  Tahoe  Basin  Advisory  Committee,  51 
Environmental  statements;  availability,  etc.: 

San  Juan  National  Forest,  CO.  35092 
Environmental  statements;  notice  of  intent: 
Allegheny  National  Forest,  PA,  5256.  19386 
Apache-Sitgreaves,  Coconino.  Kaibab.  Prescott, 

and  Tonto  National  Forests.  AZ.  6675 
Apalachicola,  Osceola,  and  Ocala  National 

Forests,  FL,  30865 
Arapaho  and  Roosevelt  National  Forests  and 
Pawnee  National  Grassland,  CO,  41688 
Bankhead  National  Forest,  AL,  36562 
Beaverhead-Deerlodge  National  Forest,  MT, 
4387 
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Bighorn  National  Forest,  WY.  40684 
Boise  National  Forest.  ID.  38247 
Caribou-Targhee  and  Bridger-Teton  National 

Forests.  WY.  39948 
Caribou-Targhee  National  Fore&i.  ID,  30866 
CARMA  (Combined  Array  for  Research  in 

Millimeter-wave  Astronomy):  special  use 

permit  authorization.  30867 
Chequamegon/Nicolet  National  Forest,  Wl,  ■ 

18579 
Cibola  National  Forest  et  al.,  NM,  TX.  and 

OK,  22389 
Coconino  National  Forest,  AZ.  1 8856 
Colville  National  Forest,  WA.  51.  9248.  17671 
Deschutes  National  Forest.  OR,  1954 
El  Dorado  National  Forest.  CA.  85 10.  8512 
Finger  Lakes  National  Forest,  NY.  22039, 

41690 
Flathead,  Lolo.  and  Bitterroot  National  Forests. 

MT.  31761 
Flathead  National  Forest,  MT.  1328 
Grand  Mesa,  Uncompahgre,  and  Gunnison 

National  Forests,  CO,  30648.  35093 
Green  Mountain  National  Forest,  VT,  2399. 

22043.  41690 
Helena  National  Forest,  MT.  7666 
Humboldt-Toiyabe  National  Forest,  NV.  101 2 1 
Idaho  Panhandle  National  Forests.  ID.  1 1089, 

16365.  38063 
Kootenai  and  Idaho  Panhandle  National  Forests, 

ID.  MT  and  WA,  21210 
Kootenai  National  Forest,  MT.  32006 
Lassen  National  Forest,  CA,  2853 
Lewis  and  Clark  National  Forest,  MT.  7346 
Lincoln  National  Forest.  NM.  34425 
Malheur  National  Fdrest,  OR.  38064 
Manti-U  Sal  National  Forest,  UT.  22390, 

22391.22392.43273 
Marie  Twain  National  Forest.  MO.  7126.  18580 
Medicine  Bow-Routt  National  Forests  et  al.. 

WY.  8512 
Medicine  Bow-Routt  National  Forests.  WY, 

12958 
Modoc  National  Forest.  CA,  15171 
Monongahela  National  Forest.  WV,  22393 
Mt.  Hood  National  Forest,  OR,  1955,  22048. 

22049.  43274 
Ochoco  National  Forest.  OR.  36852 
Okanogan  and  Wenatchee  National  Forests. 

WA,  16715 
Okanogan,  Wenatchee.  and  Gifford  Pinchot 

National  Forests,  WA.  6906 
Ouachita  National  Forest.  AR  and  OK,  21621 
Ozark-St.  FraiKis  National  Forests.  AR,  21625 
Pacific  Southwest  Region;  vegeution 

management  for  reforestation.  4698 
Payette  National  Forest.  ID.  19388.  19389, 

19543.  30869,  42230 
Pike  and  San  Isabel  National  Forests.  CO.  52 
Rogue  River  National  Forest.  OR.  15356 
San  Bernardino  National  Forest,  CA.  42309 
Shawnee  National  Forest.  IL.  12960.  15773 
Sierra  National  Forest,  CA,  40685 
Stanislaus  National  Forest,  CA.  1 1974 
Superior  National  Forest.  MN.  32007 
Tahoe  National  Forest,  CA.  10886 
Talladega  National  Forest,  AL,  38633.  41214 
Tongass  National  Forest,  AK,  10661.  18857 
Umatilla  National  Forest,  OR.  9250 
Umpqua  National  Forest,  OR.  35788 
Wasatch-Cache  National  Forest,  UT.  12963 
Wayne  National  Forest.  OH.  16082 
Winema  National  Forest,  OR.  1956 
Grants  anc^  cooperative  agreements;  availability, 
etc.: 
Forest  products  demonstration  projects;  small- 
diameter  material  and  low-valued  trees, 

uses,  39951 


.47 


Forest 

Jurisdictiona]  mnsfers: 
Marie  Twain  National  Forest,  MO;  Fort  Leonard 

Wood  Military  Reservation;  interchange 

with  Army  Department,  5148 
Land  and  resource  management  plans,  etc.: 
Beaveiiiead-Deerlodge  National  Forest,  MT, 

22396 
Dixie  National  Forest,  UT.  31761 
Fishlake  National  Forest,  UT,  31 178 
Manti-U  Sal  National  Forest,  UT,  22397 
Meetings: 
California  Coast  Provincial  Advisory 

Committee,  9433,  209S3  i 
Colville  Resource  Advisory  Council.  6907 
Deschutes  Provincial  Advisory  Committee, 

8514,  35473 
Eastern  Washington  Cascades  Provincial 

Advisory  Committee,  7128,  9650 
Forest  Counties  Payments  Conunittee,  5087, 

13748,  30353,  32008.  40686 
Grays  Harbor  Resource  Advisory  Committee, 

43580 
Intergovernmental  Advisory  Conunittee,  3139. 

18859 
Lake  Tahoe  Basin  Federal  Advisory  Committee. 

13307,  35788 
Land  Between  the  Lakes  Advisory  Board.  3875, 

37382 
National  Tree-Marking  Paint  Committee,  17044 

National  Urban  and  Communis  Forestry 
Advisory  Council.  2854,  37382 

New  Mexico  Collaborative  Forest  Restoration 
Program  Technical  Advisory  Panel.  34425 

Northwest  Sacramento  Provincial  Advisory 

Committee,  3477,  30871 
Olympic  Provincial  Advisory  Conunittee,  4699, 

19390 
Opal  Creek  Scenic  Recreation  Area  Advisory 

CouncU,  8514,  12964 
Oregon  Coast  Provincial  Advisory  Conunittee. 

12964 


Resource  Advisory  Committees — 
Alpine  County.  15525,  35958 
Central  Idaho,  6908.  10888,  16085,  38064 
Columbia  County,  53,  54.  10122.  39953 
Colville,  10888,  38065 
Del  Norte  County,  54.  5562,  13307,  18584, 

35473,40266.41393 
Deschutes  and  Ochoco  National  Forests,  7667 
Eastern  Idaho,  3477,  8224,  20724,  40909 
Flathead  County.  43088 
Fresno  County.  4699.  1 1461,  14909,  19390, 

34673.  36147 
Glenn/Colusa  County.  6908,  13124.  20953, 

37774 
Grays  Harbor,  5256 

Hood/Willamette,  4700,  7667.  11282,  36566 
Idaho  Panhandle.  556,  4700,  10662,  15773. 

30354  39336 
Lake  County,  6677,  12513,  13749,  41393 
Lincoln  County,  17965,  35789.  41953 
Madera  County,  3139.  8514,  14908,  20084, 

37774,  43276 
Modoc,  16365,  36853 
North  Central  Idaho,  1436,  7128.  13124, 

21214 
Northeast  Oregon  Forests,  3683,  11090 
Northeast  Washington,  864 
North  Gifford  Pinchot  National  Forest,  .4699, 

10355 
North  Mt.  Baker-Snoqualmie,  2626,  8935, 

35095,  41953 
Okanogan  and  Wenatchee  National  Forests, 

5964 
Olympic  Peninsula,  6907 
Plumas  County.  2400,  1 1660,  36147,  39953 
Ravalli  County,  6224,  10356,  17965,  34897, 

40908 
Rogue/Umpqua,  55.  5087,  8003,  39336 
Shasta  County.  20724 
Siena  County.  8002.  20487.  37774 
Siskiyou  County.  1436,  5785,  9250,  10888, 

16716,  22050,  38065,  39335,  43276 
Siuslaw.  2627,  8514 
Snohomish  County,  3139,  8935,  17356, 

41953 
Southeast  Washington,  10122,  19391 
South  Gifford  Pinchot  National  Forest,  4699, 

10355,  15172 
South  Mt.  Baker-Snoqualmie,  15357,  22050, 

37382 
Southwest  Idaho,  5785,  10122,  15773,  22050. 

38065 
Tehama  County,  6907,  12513,  32008,  35958, 

42530 
Trinity  County,  55,  5561,  5562,  10662, 

13308,  18583.  20084.  40266 
Tuolumne  County.  5964.  1 1975 
Winenu  and  Fremont  National  Forests,  1956, 
6908 
Santa  Rosa  and  San  Jacinto  Mountains  National 
Monument  Advisory  Committee,  1366, 
11514,42578 
Southwest  Oregon  Province  Interagency 

Executive  Committee  Advisory  Conunittee, 
3140,  34674 
Southwest  Washington  Provincial  Advisory 

Conunittee,  2854,  12965 
Western  Washington  Cascades  Provincial 

Interagency  Executive  Committee  Advisory 
Conunittee,  30871 
Willamette  Provincial  Advisory  Committee, 

5964,  15526,  37382 
Yakima  Provincial  Advisory  Conunittee,  9650 
Organization,  functions,  and  authority  delegations: 

Forest  Supervisors,  Eastern  Region,  9954 
Reports  and  guidance  documents;  availability,  etc.: 
Alaska  Regional  Guide  withdrawn,  18584 


National  Forest  System  lands  conveyance  to 
public  school  districts  for  educational 
purposes;  interim  directive,  38065 

Pacific  Southwest;  Regional  Guide  withdrawn, 
13598 

Rocky  Mountain  Region;  Regional  Guide 
withdrawn,  5562 

Wildland  firefighting;  interim  directives,  35789 
Resource  management  plans,  etc.: 

Sanu  Rosa  and  San  Jacinto  Mountains  National 
Monument,  CA.  11515 
Settlement  agreements: 

NL  Industries,  Inc.,  3140 

General  Accounting  Office 

PROPOSED  RULES 

Bid  protest  regulations;  revision,  8485 
Correction,  9418 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Medicare  Payment  Advisory  Commission, 
39988 
Reports  and  guidance  documents;  availability,  etc.: 
Government  auditing  standards;  revisions; 
comment  request,  7182 

Goieral  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Balance  of  Payments  Program,  21534 
Caribbean  Basin  country  end  products.  61 16 
Civilian  Agency  Acquisition  Council  and 

Defense  Acquisition  Regulations  Council; 

definitions  for  classified  acquisitions,  61 13 
Claim  definition  and  termination  terms,  43513 
Commercial  items;  solicitation/contract/order 

(SF  1449),  13049 
Contract  action  and  contracting  action; 

definitions,  13053 
Cost  accounting  standards;  noncompliance 

notification,  6115 
Definitions,  6112 

European  Union  trade  sanctions,  21538 
Federal  and  federally-funded  construction 

projects;  government  contractors'  labor 

relations;  open  competition  and  government 

neutrality  preservation,  10528 
Federal  Supply  Schedule  order  disputes  and 

incidental  items,  43514 
Final  submission;  contract  vouchers,  61 18 
Helium  acquisition,  13064 
HUBZone  Program  applicability,  13065 
Introduction,  6111,  13048.  21531,  43511 
Labor  clauses;  application.  13066 
Nondisplacement  of  qualified  workers  under 

certain  contracts;  Executive  Order 

revocation,  6116 
Performance-based  contracting  preference, 

21532 
Procurement  integrity  rewrite,  13057 
Relocation  costs,  43516 
Sealed  bid  and  negotiated  procurements; 

definitions,  13054 
Small  Entity  Compliance  Guide,  6121,  10529, 

13068,  21539,  43521 
Solicitation  provisions  and  contract  clauses — 
Commercial  items;  subcontracts;  CFR 
correction,  3441 
Technical  amendments,  6120,  13067,  21538, 

43520 
Veterans  Entrepreneurship  and  Small  Business  . 

Development  Act  of  1999;  implementation; 

correction,  1858 
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Federal  Management  Regulation: 
Atmual  real  property  inventories,  1 1424 
Federal  mail  management,  388% 
Surplus  personal  property  donation,  2583 
Federal  property  management: 
Promotional  benefits,  including  frequent  flyer 

miles,  earned  on  official  travel;  property 

of  Government  requirement  provisions 

removed,  17649 
Federal  travel: 
Per  diem  localities;  maximum  lodging  and  meal 

allowances,  1899,  7283,  38604 
Privately  owned  vehicle  mileage  reimbursement, 

1902 
Promotional  materials  and  frequent  traveler 

programs;  personal  use  by  Federal 

employees,  17946 
Relocation  allowances;  correction,  7219,  9045 
Relocation  income  tax  allowance  tax  tables, 

4923 
Correction,  6790 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-fiee  workplace  (grants): 
Govemmentwide  requirements,  3266 
Federal  Acquisition  Regulation  (FAR): 
Applied  research  and  development;  definitions, 

42174 
Commercial  items — 
Contract  terms  and  conditions  required  to 
implement  sutute  or  Executive  orders, ' 
13076 
Compensation  cost  principle,  19952 
Electronic  listing  of  vehicles  available  for  use 

by  more  than  one  agency,  7256 
Electronic  posting  of  proposed  rulemaking 

withdrawals,  42172 
Federal,  State,  and  local  taxes.  38552 
Hazardous  material  safety  data,  632 
Individuals  with  disabilities;  Section  508 

contract  clauses,  43524 
Miscellaneous  cost  principles,  13072 
Prohibited  sources,  13080 
Semi-aimual  agenda,  34044 
Trademarks  for  government  products;  meeting, 

17278 
Training  and  education  cost  principle,  34810, 
40136 
Federal  Management  Regulation: 
Internet  GOV  Domain,  34890 
Semi-annual  agenda,  33902 

NOTICES 

Acquisition  regulations: 
Federal  Advisory  Committees  Review  (SF  820); 

form  revision,  67 1 3 
Household  Goods  Tender  of  Service,  40301 
Medical  Record-Pediatric  Graphic  Chart  (SF- 

537);  form  canceUation,  42259 
Public  Voucher  for  Purchases  and  Services 

Otiier  Than  Personal  (Memorandum)  (SF 

1035A);  form  cancellation,  37435 
U.S.  Government  Billing  of  Lading-Privately 

Owned  Personal  Property  (SF  1203);  form 

canceUation.  35113 
U.S.  Government  Bill  of  Lading-Continuation 

Sheet  (SF  1 109)  and  Government  Bill  of 

Lading  Correction  Notice  (SF-1200),  forms 

cancellation,  39723 
U.S.  Government  Identification  (OF  55); 

ownership  transfer  from  OPM,  39723 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  330,  331, 

7377,  11701.  13633.  16813.  19758.  30686, 

37373 
Submission  for  OMB  review;  comment  request, 

331.  894,  2214,  6713,  8337,  13633,  13634, 

16813,  30687.  37373,  39723,  42775 


Committees;  establishment,  renewal,  termination, 
etc.: 
(jovemmentwide  Per  Diem  Advisory  Board. 
32049 
Environmental  statements;  availability,  etc.: 
Chamblee,  GA;  Centers  for  Disease  Control 

facility;  master  plan,  17694 
Washington,  DC;  Transportation  Department; 
lease  acquisition  of  new  or  renovated 
headquarters  building,  6034 
Environmental  statements;  notice  of  intent: 
Suitland,  MD:  Census  Bureau  building  at 

Suitiand  Federal  Center,  18204 
Washington,  DC;  Square  62  (Sute  Department 
security  buffer  area)  disposal.  18623 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request.  6010. 
601 1.  6012.  6013.  6233.  6234.  6235, 
6236.6237.6911.  17675.  17676.  17677. 
17678,  18178.  18179.  19558,  20743. 
20744.  20745.  34683,  39473 
Submission  for  OMB  review;  comment 
request,  3690,  3691,  6008,  6009,  6013, 
6912,6913,  14702,  14703,  14704, 
16092,  16093,  16754,  16755,  16756, 
18595.  19427,  19559.  37781.  37782. 
38262.  38263,  38942,  396%,  43290 
Federal  Management  Regulation: 
Hand-held  wireless  phones  use  while  driving 
motor  vehicles  owned  or  leased  by  Federal 
government,  9453 
Motor  vehicles;  tobacco  products  use  in  vehicles 
owned  or  leased  by  Federal  Government 
(Bulletin  FMR  B-3).  1 8205 
Interagency  Committee  for  Medical  Records; 
Autopsy  protocol  (SF  503);  automation.  10729 
Medical  record-radiologic  consultation  request/ 

report  (SF  519A);  automation.  8541 
Plotting  chart  (SF  512);  automation,  10730 
Meetings: 
Govemmentwide  Per  Diem  Advisory  Board. 

43603 
National  Travel  Forum.  6714 
President's  Homeland  Security  Advisory 
Council.  38114,  43125 
Public  buildings  space: 

Federal  buildings;  redesignation.  5287 
Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  38279 
National  origin  discrimination  as  it  affects 
limited  English  proficient  persons; 
prohibition;  policy  guidance  to  Federal 
financial  assistance  recipients,  7692 
Senior  Executive  Service: 
Performance  Review  Boards;  membership, 
35113 
Travel  and  transportation;  Standard  Tender  of 
Service: 
Centralized  Household  Goods  Traffic 
Management  Program:  flat  industrial 
funding  fee  converted  to  percentage  IFF, 
42259 
Fuel  related  general  rate  adjustment,  36192 
Insurance  related  surcharge,  31307,  37373 
Small  Package  Tender  of  Service,  15386 

Geological  Survey 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  18236, 

30950,  30951 
Submission  for  OMB  review;  comment  request. 

2234 


Alternate  agency  mail  sites.  4278 
Grant  and  cooperative  agreement  awards: 
Beartooth  Mapping.  Inc..  31824 
High  Altitude  Mapping  Missions.  Inc..  7189 
Mala  Geoscience.  Inc.,  1 1 122 
Minerals  Information  Institute.  7190 
Student  Conservation  Association,  Inc..  21269 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Federal  Geographic  Data  Committee:  National 
Spatial  Data  Infrastructure  Cooperative 
Agreements  Program.  3226 
National  Earthquake  Hazards  Reduction 
Program.  8555 
Meetings: 
National  Satellite  Land  Remote  Sensing  Dau 

Archive  Advisory  Committee,  17436 
Scientific  Earthquake  Studies  Advisory 

Committee.  21269 
Water  Information  Advisory  Committee.  1 1 122 

Government  Ethics  Office 

RULES 

Government  ethics: 
Revocable  inter  vivos  trusts  (living  trusts). 
37%5 
(Ratified  trust  model  certificates;  privacy  and 

paperwork  notices:  technical  amendments. 

22348 
Sector  mutual  funds,  de  minimis  securities,  and 

securities  of  affected  entities  in  litigation; 

financial  interests;  exemptions.  12443 
Testimony  by  agency  employees  and  production 

of  official  records  in  legal  proceedings.  35709 

PROPOSED  RULES 

Semi-annual  agenda.  33948 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  12017. 

41728 
Submission  for  OMB  review;  comment  request. 
740.  2215 
Criminal  conflict  of  interest  statutes;  review. 
43321 

Government  Printing  Office 

NOTICES 

Meetings: 
Depository  Library  Council.  1 1484 

Grain  Inspection,  Packers  and         • 
Stockyards  Administration 

RULES 

Fees: 
Official  inspection  and  weighing  services. 
13084 

PROPOSED  RULES 

Fees: 
Official  inspection  and  weighing  services.  25 

NOTICES 

Agency  designation  actions: 

Iowa.  3875.  13598 

Various  States.  9434.  38249.  38250 
Lentils;  U.S.  standards.  30354 
Meetings: 

Grain  Inspection  Advisory  Committee.  31 178 
Stockyards;  posting  and  deposting: 

Gainesville  Livestock  Market.  Inc..  FL,  et  al.. 
11976.17357 

Harry  S.  Truman  Scholarship  . 
Foundation 

NOTICES 

Eligible  institutions  of  higher  education: 
nominations.  1358 
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Harry  S.  Truman 

Meetiiigs:  Sanshine  Act,  344SS 

HcaMh  and  HumaB  Services 
Department  i 

See  Agency  for  Healtfccare  Research  and  Quality 
See  Agency  for  Toxk  Substances  and  Ehsease 

Registry 
See  Aging  Administration 
See  Centers  for  Disease  Contrt^ 
See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Children  and  Families  Administratiaa 
See  Child  Suppoit  Enforcement  Office 
See  Community  Services  Office 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  Inspector  General  Office,  Health  and  Human 

Services  Department 
5^  National  Institutes  of  Health 
See  Program  Support  Center 
See  Public  Heahh  Service 
See  Refugee  Resettlement  Office 
See  Substance  Abuse  and  Menial  Health  Services 

Administration 

RULES 

Eneigy  Employees  Occupational  Illness 

Compensation  Program  Act;  implementation: 
ftobabk  cause  detominatioa  guidelines,  22296 
Raifiation  dose  reconsttuctioa  methods,  2343, 
6874.  22314 
Fellowships,  internships,  tiainiqg: 
National  Institutes  of  Health  Contraception  and 
infeitility  Research  Loan  Repayment 
Program,  176S0 
Health  insurance  reform: 
Health  Insurance  Portability  and  Accountability 
Act  of  1996— 
Standard  unique  employer  identifier,  38009 
Moficaid: 
Peer  review  oiganizations;  name  and  other 
changes;  technical  amendments,  36S39 
Medicare: 
Peer  review  organizations;  name  and  other 
changes;  technical  amendments,  36539 
Tribal  Self-Governance  Amendments  of  2000; 
impiemenltfioa: 
Indian  Heat&i  Service;  tribal  self-governance, 
35334 

PKCWOSED  RULES 

Ddiarmem  and  suspension  (nooprocurement)  and 
(kug-free  workplace  (grants): 
Governmentwide  requirements,  3266 
Energy  Employees  Occupational  Illness 

Compensation  Program  Act;  implementation: 
nobaUe  cause  determination  guidelines,  2397 
Special  Exposure  Cohort;  classes  of  employees 
designated  as  members;  procedures,  42%2 
Federal  claims  collection: 

Administrative  wage  garnishment.  1 1264 
Health  insurance  reform: 
Health  Insurance  Portability  and  Accountability 
Act  of  1996— 
Electronic  transactioBS  and  code  sets; 

standards  modificatioas,  38044 
Transactions  and  code  set  standards  for 
electniaic  transactions:  modifications, 
38050 
Privacy  Act;  impleinentation: 
Individually  identifiable  heakh  information; 
pthacy  standards.  14776 
Semi-annual  agenda,  33040 
Tribal  Self-Govemance  Amendments  of  2000; 
impleinentation: 
Indian  Health  Service;  tribal  self-govemance, 
6998 
Meeting.  15149 


UMI 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  927S, 

9739,  12018,  15205.  19759.  30930 
Submission  for  OMB  review;  comment  request. 
2443.  2444,  7377,  9739.  10731,  11702, 
19438.  31807.  36007.  39399 
Committees;  establishment,  renewal,  termination, 
etc.: 
Minority  Health  Advisory  Committee,  6929 
Federal  claims;  interest  rates  on  overdue  debts, 

4%5,  30931 
Grant  and  cooperative  agreement  awards: 
Association  of  American  Medical  Colleges, 

40301 
Central  State  University,  OH,  10413 
Grants  and  cooperative^  agreements;  availability, 
etc.: 
Adolescent  Family  Life  Denwnstration  Projects 

Program,  1219 
Emergency  funds  for  health-related  costs 
incurred  by  organizations  as  result  of 
September  II.  2001  terrorist  attacks,  15206 
Family  Planning  General  Training  and 

Technical  Assistance  Projects,  20876 
Health  Disparities  in  Minwity  Health  Program, 

42775 
Human  immunodeficiency  virus  (HIV) — 
Minority  Communities;  HTV/AIDS-Related 
Services;  Technical  Assistance  and 
Capacity  Development  Demonstration 
Program,  42778 
Minority  Community  Health  Coalition 
Demonsuation  Program  (HTV/AIDS), 
42781 
State  and  Territorial  Minority  HTV/AIDS 
Demonstration  Program,  42785 
National  Community  Centers  of  Excellence  in 

Women's  Health  Program,  8803 
National  Poverty  Research  (Tenter  and  Area 

Poverty  Research  Centers,  41420 
State  innovation  grants.  36599 
Meetings: 
Bioethics.  President's  Council,  4965,  6930, 

15400,  38500,  41729 
Complementary  and  Alternative  Medicine 

Policy.  White  House  Connmission,  3899 
Genetic  Testing,  Secretary's  Advisory 

Connnittec,  3494.  18205 
Hanford  Health  Projects  Inter-tribal  Council  et 

al.,  1358 
mV/AIDS  Presidential  Advisory  CoaaiM,  1359, 

5818,  38500 
Minority  Health  Advisory  Committee,  10731, 

38500 
National  Human  Research  Protections  Advisory 

Committee,  1222,  11343,  14717,40744 
Physical  Fiteess  and  Sports,  President's  Council, 

40302 
President's  Council  on  Bioethics,  2444 
Regulatory  Reform  Advisory  Committee, 
Secretary's,  6931.  7698,  9454,  15574, 
30687,  36883 
Vital  and  Health  Statistics  National  Committee, 
81,  4262,  6261,  7182,  13769,  19759, 
40303,  43321 
Organization,  fimctions,  and  authority  delegations: 
Centers  for  Disease  Control,  Director,  and 
Agency  for  Toxic  Substances  and  Disease 
Registry,  Administrator,  34715 
Global  Health  Affairs  Office,  1359 
Human  Research  Protections  Office,  Director, 

10216 
National  Institutes  of  Health,  42001 
Public  Health  Preparedness  OfTice.  1980 
Poverty  income  guidelines;  annual  update,  6931 


Privacy  Act: 

Systems  of  records,  4965,  1 1702 
Regulatory  Reform  Advisory  Committee;  comment 

request,  599 
Reports  and  guidance  documents;  availability,  etc.: 
Elderty  people  and  appropriate  use  of 

therapeutic  agents;  national  action  plan; 
comment  request,  18206 
(jenetic  testing,  information  brochure;  comment 

request,  13635 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines.  21685.  39724 
Limited  English  proficient  persons;  Civil  Rights 
Act  Title  VI  {Hohibition  against  national 
origin  discrimiiution;  policy  guidance, 
4968 
Scientific  misconduct  findings;  administrative 
actions: 
Arichi.  Tatsumi,  Ph.D.,  41236 
Handa,  Atsushi.  M.D..  Ph.D..  19438 
Lipski,  Matthew  A.,  16396 
Morrow,  Aaron  J.,  B.S.,  351 14 
Munjee,  Shaan  F.,  M.S.,  332 
Tracy,  Robert  B..  Ph.D.,  36007 
Secretary's  Advisory  Committee  on  Regulatory 
Reform;  conunent  request.  1359 

Health  Resources  and  Services 
Administraticm 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  2663, 

3727.  4720,  6938,  10418,  10922,  12023, 

22091,  22092,  38668 
Submission  for  OMB  review;  comment  request, 

3727,  5606.  6042,  8819,  9457,  13788, 

15824,  20534,  34944,  38669,  41251 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Conununity  Access  Program,  13000 
Community-Based  Dental  Partnership  Program, 

19439,36011 
Competitive  grant  programs;  comprehensive 

review;  previously  unaimounced  programs, 

4263 
Emergency  Medical  Services  for  Children 

Central  Data  Management  and 

Coordinating  Center  Demonstration  Project, 

20806 
Emeigency  Medical  Services  for  Children 

Program;  National  Trauma  Registry  for 

Children  demonstration  project,  22438 
Graduate  Psychology  Education  Program,  15577 
Health  Professional  Shortage  Areas;  assignment 

of  commissioned  ofRcers  to  primary  health 

care  sites  providing  services  to  underserved 

populations,  20534 
Health  woricforce  research,  36198.  39015 
Maternal  and  Child  Health  Federal  Set-Aside 

Program.  19440 
Oral  Health  Resource  Center.  20982 
Sickle  Cell  Disease  and  Newborn  Screening 
Program,  20980 
National  Research  Service  Award  Program, 

20539 
Nursing  Education  Loan  Repayment  Program, 

17078 
Poison  Control  Program;  patient  management 

guidelines  for  poisonings,  20535 
Public  Health  Training  Centers  Program,  8988 
Radiation  Exposure  Screening  and  Education 

Program,  21256,  30718 
Rural  Access  to  Emergency  Devices  Program, 

36200 


Ryan  White  CARE  Act  Tide  m  Eariy 
Intervention  Services  Program,  19761, 
36011 
Small  Rural  Hospital  Improvement  Program, 

38670 
Special  Projects  of  National  Significaiice— 
HIV-infected  Individuals  in  Primary  Care 
Settings;  HIV  Prevention  Initiative; 
Evaluation  and  Program  Suppon  Center, 
21258 
Matenud  and  Child  Health  Federal  Set-Aside 
Program;  National  Child  Death  Review 
Resource  Center  Demonstration 
Program,  40318- 
Targeted  Information  Technology  Model 
Implementation,  20536 
Transplantation  Division  program;  extramural 
suppoit  for  projects  to  increase  ocgan 
procurement,  31349 
Traumatic  Brain  Injury  Program,  32055,  43129 
Medical  professional  shortage  area  designations; 
primary  medical  care,  mental  health,  and 
dental  healdi;  lists,  7740 
Meetings: 
AIDS  Advisory  Committee.  18014 
Asian  Americans  and  Pacific  Islanders. 

President's  Advisory  Commission.  18015 
Childhood  Vaccines  Advisory  Commission, 

8548.  19442 
Graduate  Medical  Education  Council,  11705 
Health  Professions  and  Nurse  Education  Special 

Enqihasis  Panels,  9980,  10419 
-Infant  Mortality  Advisory  Committee,  8989, 

39015 
Inteidiscipliiiaiy,  Community-Based  Linkages 
Advisoiy  Committee,  4457,  15214,  36616 
Maternal  and  Child  Health  Resorch  Grants 

Review  Committee,  22092 
Migrant  Healdi  National  Advisoiy  Council, 
6938,  15214 
,  National  Health  Service  Corps  National 
Advisoiy  Council,  9757,  37845 
Nurse  Education  and  Practice  National  Advisory 

Council,  9980,  37846 
Organ  Transplantation  Advisory  Committee, 

20540 
Rural  Health  National  Advisory  Commidee, 

3728,  37846 
Training  in  Primary  Care  Medicine  and 
Dentistiy  Advisoiy  Committee,  17434 
National  Vaccine  Injury  Compensation  Program: 

Petitions  received.  1 1 120 
Reports  and  guidance  documents;  availability,  etc.: 
Maternal  imd  Child  Health  Research  Grants 
Review  Committee;  annual  report,  8820 

HistfHric  Preservation,  Advisory 
Councfl 

NOTICES 

Meetings,  8509,  35092 

Reports  and  guidance  documents;  availability,  etc.: 
Projects  involving  historic  natural  gas  pipelines; 
historic  preservation  review  process; 
exemption,  9429,  16364,  20723 
Whmy  and  (Zapehan  era  housing;  inventory 
management;  program  comment,  12956, 
39332 

Houdng  and  Urban  Development 
Department 

See  Federal  Housing  Enteiprise  Oversight  OfHce 

RULES 

FHA  programs;  introduction: 
Non-profit  organization  participation  in  certain 
FHA  single  family  activities;  placement 
and  removal  procedures,  39238 


Housing  programs: 
Mandatory  expense  deductions  wd  earned 
income  disallowances  for  persons  with 
disabilities;  income  adjustment 
determination;  coirection.  6820 
Manufactured  home  construction  and  safety 
standards: 
Condensation  control  for  exterior  walls  in 
humid  and  fringe  climates;  regulatory 
waiver.  20400 
Smoke  alarms.  12812 
Public  and  Indian  housing: 
Indian  housing  loan  guarantees;  direct  guarantee 

processing,  19492 
Native  Hawaiian  Housing  Block  Grant  and 
Loan  Guarantees  for  Native  Hawaiian 
Housing  Programs,  40774 
Correction,  42185 
Technical  amendments,  151 1  i 

PROPOSED  RULES 

(Community  development  Mock  grants: 
HUI>owned  housing  units  demolition;  grantee 
requirement  to  obtain  HUD's  approval, 
2958 
Environmental  review  procedures  for  entities 
assuming  HUD's  environmental 
responsibilities.  43208 
Federal  claims  collection: 

Administrative  wage  garnishment,  10818 
Freedom  of  Information  Act;  implementation, 

11208 
Low  income  housing: 
Housing  assistance  payments  (Section  8) — 
Housing  (Thoicc  Voucher  Program  and 
Moderate  Rehabilitation  Single  Room 
Occupancy  Program  (2003  FY);  fur 
maiket  rents,  36306 
Manufactured  home  construction  and  safety 
standards: 
Housing  program  fee,  18398 
Mortgage  and  loan  insurance  programs: 
Multifamily  housing  projects;  tenant 

participation  in  State-financed,  HUD- 
assisted  housing  developments,  41582 
Semi-annual  agenda,  331 10 

NOTICES 

Agency  infoimation  collection  activities: 
Proposed  collection;  comment  request,  91,  2227. 

2898.  3504.  6735.  7185.  7186,  7706.  9315. 

12572.  13349,  13644.  13645.  15220. 

16416.  17086.  17087.  19205.  30944, 

35128.  35552.  35828.  36211.  37436. 

38287.  38288,  38289.  39033.  41254. 

42574.  43635,  43673 
Reporting  and  recordkeeping  requirements,  3907 
Submission  for  OMB  review;  comment  request, 

3505,  4457,  6735,  6736.  8032,  8991. 

10735.  10736.  12038.  12039.  15221. 

18236.  18921.  19581.  19582.  30392. 

35128.  38513.  38514.  40954.  40955, 

40956,  41255,  41439,  42278.  42575 
Environmental  statements:  availability,  etc.: 

Yonkers,  NY;  affordable  housing  project,  31355 
Federal  Housing  Administration: 

Debenture  call,  13790 
Grant  and  cooperative  agreement  awards: 
C^ommunity  Development  Work  Smdy  Program, 

41762 
Housing  Assistance  Council  and  Native 

American  Indian  Housing  Council,  2898 
Housing  Counseling  Program,  2228 
Housing  Opportunities  for  Persons  with  AIDS 

Program,  91 
Research  and  technology  unsolicited  proposals, 

2899 
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Immigration 

Section  8  Housing  Choice  Voucher  Program, 
4458 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  development  and  affordable 

housing;  capacity  building,  7922 
Community  Development  Work  Study  Program. 

6124 
Discretionary  grant  programs  (SuperNOFA), 
13826.  15579,  34949.  35553.  39034. 
42054.  43673 
Facilities  to  assist  homeless— ^ 
Excess  and  surplus  Federal  property.  60S. 
1493.  2664.  3729.  4990,  6078,  7502. 
8279,9510.  10737.  11706.  13350. 
15221.  16430.  18018.  19446.  20811, 
22445.  31823.  35129,  36642.  38142. 
39034.  40956.  42278.  43674 
Fair  Housing  Assistance  Progrun;  certification 

list,  9138 
Public  and  Indian  housing — 

Housing  Choice  Voucher  Program,  8428 
Urban  Scholars  Fellowship  Pro-am.  21970 
Low  income  housing: 
Housing  assistance  payments  (Section  8>— 
Operating  cost  adjustment  factors.  6266 
Mortgage  and  loan  insurance  programs: 
Credit  Watch  Termination  Initiative;  list  of 
mortgagees  whose  Origination  Approval 
Agreements  have  been  terminated,  21265, 
21266 
Debenture  interest  rates,  19582 
FHA  Accelerated  Claim  Disposition 
Demonstration.  5418 
Mortgagee  Review  Board;  administrative  actions. 

9763.  14957 
Organizatioa  fimctions,  and  authority  delegations: 
Chief  Financial  Officer,  order  of  succession. 

17710 
Oakland.  CA;  post-of-duty  station;  planned 

closing,  12040 
Regional  Directors.  13790 
Tacoma,  WA;  post-of-duty  station;  planned 

closing,  12041 
Topeka,  KS;  post-of-duty  station;  planned 
closing,  13645 
Privacy  Act: 

Systems  of  records.  20986.  43676 
Public  and  Indian  housing: 
Housing  assistance  payments  (Section  8) — 
Housing  Choice  Voucher  Program  and 
Moderate  Rehabilitation  Programs; 
administrative  fees.  18402 
Public  Housing  Assessment  System — 
Physical  and  financial  condition  indicators; 
scoring  methodologies,  1 1844 
Regulatory  waiver  requests;  quarterly  listing,  4548. 

19956 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies: 
quality,  objectivity,  utility,  and  integrity 
guidelines.  37851.41255 
Occupancy  Requirements  of  Subsidized 

Multifamily  Housing  Program  (Handbook 
4350.3);  revision,  35700 
Terrorist  attacks  of  September  II,  2001;  statutory 
and  regulatory  waivers  granted  to  New  Yoik 
State  for  recovery.  4164,  5845.  12042.  36017 

Immigration  and  Naturalization 
Service 

RULES 

Immigration: 
Aliens — 
Legal  Inunigration  Family  Equity  Act  and 
LIFE  Act  Amendments;  legalization  and 
family  unity  provisions;  status 
adjustment.  38341 


SI 


Immigration 


Immigratioa  detainees  in  non-Federa]  facilities; 

public  disclosure  of  infonnation,  19S08 
User  fee  increase,  IS333 
Visa  waiver  pilot  program — 
Argentina;  tennination,  7943.  10260 
Nooinunigrant  classes: 
Giange  of  status  from  B  to  F-1  or  M-I  prior 
V        to  pursuing  course  of  study.  18062 
Victims  of  severe  forms  of  trafficking  in 

posons;  new  classification;  eligibility  for 
"T'  status,  4784 
Organization,  fiinctions.  and  authority  delegations: 
Detention  and  Removal,  Deputy  Executive 
Associate  Commissioner,  et  al..  392SS 

PROPOSED  RULES 

Immigratioa: 
^iens — 
Aliens  ofdeicd  removed  from  U.S.  to 
suirender  to  INS.  31 157.  38324 
Processing,  detentioa,  and  release  of  juveniles, 

1670 
User  fee  for  certain  commercial  vessel 

passengers  previously  exempt,  IS7S3 
User  fee  increase.  34414  ; 

Nonimmigrant  classes:  I 

Admission  period  limited  for  B  nonimmigrant 

aliens.  18065 
Aliens — 
Special  registration  requirements.  40581, 
40985 
Nooimmigrant  B  aliens;  academic  honorarium. 

37727 
Student  and  Exchange  Visitor  Information 
System;  F.  J,  and  M  noninmiigrants; 
infonnation  retention  and  reporting.  34862 
Conectioo,  36676 

NOTICES  I 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  609. 
5852.  8320.  9468.  9469,  9470,  9471.  9472, 
■     9782.  9783.  9999,  10434.  1 1714.  12584. 
I2S85.  12586.  13009.  16438,  18037, 
18038,  18039.  19253.  19254.  19773. 
19774,  19775,  34956,  3559Z  35593 
Submission  for  OMB  review;  comment  request, 
1786.  4745,  4746.  9784.  9785.  9786.  9787. 
10000,  19254,  21271,  21272,  21273, 
21274,  21275,  221 10.  221 1 1.  34957. 
37863,  37864.  37865.  37866.  39046, 
39047.39048 
Meetings: 
Airport  and  Seaport  Inspectioas  User  Fee 

Federal  Advisory  Committee.  1227 
Data  Managemem  Improvement  Act  Task 
Force.  5292 
Temporary  protected  status  program  designations: 

Angola.  4997 
.  Hoodurans  and  Nicaraguans;  employment 

authorization;  automatic  extension.  22450 
Honduras.  22451 
Nicaragua,  22454  I 

Indian  Affairs  Bureau 

I 

RULES 

Education: 
Adult  education  program;  technical 
amendments,  13568 
Organization,  functions,  and  authority  delegations: 
Hearings  and  Appeals  Office;  address  change. 
34602 
Transportation  Equity  Act  for  21st  Century; 
implementation: 
Indian  Reservation  Roads  fiinds;  2002  FY  funds 
distribution,  1290  , 


52 


PROPOSED  RULES 

Economic  enterprises: 
Gaming  on  tribal  lands  acquired  afier  October 
17.  1988;  determination  procedures; 
correction,  3846 
Human  services: 
Arrangement  with  States.  Territories,  or  other 
agencies  for  relief  of  distress  and  social 
welfare  of  Indians;  CFR  part  removed, 
13732 
Trust  management  reform: 
Outdated  rules  repeal.  7985 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3227, 

5847.  7190.  12043.  38517 
Submission  for  OMB  review;  comment  request, 
13358.  15406.  30951.  36915.  43139 
Alternate  agency  mail  sites.  4278 
Electric  utility  power  rate  and  service  fee 
adjustment: 
Mission  Valley  Power  Utility.  20818 
Environmental  statements;  availability,  etc.: 
Agua  CaUente  Indian  Reservation.  Riverside 

County.  CA.  6048 
Muckleshoot  Indian  Reservation.  King  County, 

WA;  White  River  Amphitheatre,  18018 
Private  Fuel  Storage.  L.L.C..  2702 
Environmental  statements;  notice  of  intent: 
Jamul  Indian  Village  101  acre  Fee-to-Trust 

Transfer  and  Casino  Project.  CA.  15582 
Kerr  Hydroelectric  Project.  Flathead  Lake.  MT. 
42054 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Contract  Support  Funds;  distribution  and  use 

method,  755 
Tribal  Courts  and  Courts  of  Indian  Offenses, 
5130,  15407 
Indian  tribes,  acknowledgment  of  existence 
determinations,  etc.: 
Cowlitz  Indian  Tribe.  WA.  607 
Irrigation  projects;  operation  and  maintenance 
charges: 
Colorado  River  Irrigation  Project.  AZ,  12044 
Rate  adjustments,  10748.  20820 
Judgment  funds;  plans  for  use  and  distribuiioa: 

Red  Lake  Band  of  Chippewa.  38517 
Land  acquisitions  into  trust: 
Indian  Land  Consolidation  Act;  amendments, 

7392 
Mashantucket  Pequot  Indian  Tribe  of 

Connecticut,  12045 
United  Auburn  Indian  Community  of  California, 

11706 
Wyandotte  Tribe  of  Oklahoma,  10926.  30953 
Liquor  and  tobacco  sale  or  distribution  ordinance: 
Augustine  Band  of  Cahuilla  Mission  Indians, 

CA.  34460 
Cher-Ae  Heights  Indian  Community  of  Trinidad 

Rancheria,  CA,  17713 
Navajo  Nation,  AZ.  13007 
Santa  Rosa  Rancheria.  CA.  34463 
Spokane  Tribe  of  Indians,  WA.  13793 
Ysleu  del  Sur  Pueblo  of  the  Tigua  Tribe.  TX. 
34467 
Meetings: 
Indian  education  topics;  tribal  consultation, 

30722.  34728 
Indian  trust  asset  management;  tribal 

consultation.  4730,  6268.  6271.  10429 
Natural  resource  damage  assessments;  availability, 
etc.: 
Leviathan  Mine.  Alpine  County.  CA;  natural 
resources  injured  by  hazardous  substances 
releases.  36645 


Reports  and  guidance  documents;  availability,  etc.: 
Trust  Asset  Management;  Trust  Reform  Task 

Force  alternatives.  40820 
Tribal-State  Compacts  approval;  Class  III  (casino) 
gambling: 
Assiniboine  and  Sioux  Tribes  of  Fort  Peck 

Reservation.  MT.  40003 
Bums-PaiuteTribe.  OR.  7393 
ConfMerated  Tribes  of  Warm  Springs 

Reservation,  OR,  7393 
Eastern  Shawnee  Tribe.  OK,  6049 
Jicarilla  Apache  Nation.  NM.  1981 
Klamath  Tribes,  OR,  7393 
Lower  Brule  Sioux  Tribe.  SD.  38144 
Muckleshoot  Indian  Tribe.  WA.  7393 
Nortbera  Cheyenne  Tribe.  MT.  38145 
POnca  Tribe,  OK,  6050. 
Pueblo  of  Nambe.  NM.  6050 
Pyramid  Lake  Paiute  Tribe.  NV.  17436 
Quapaw  Tribe.  OK,  15407 
Seneca-Cayuga,  OK,  6050 
Snoqualmie  Indian  Tribe,  WA.  18237 

Indian  Arts  and  Crafts  Board 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
34724.34726 

Indian  Healtli  Service 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request. 
15404 
Grant  and  cooperative  agreement  awards: 
Indian  Health  Care  Scholarship  Program; 
recipients  list,  19761 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Health  Professions  Recruitment  Program  for 
Indians,  4272 
Medical  care: 
Reimbursement  rates  for  2002  CY,  15214 

Indian  Trust  Transition  Office 

NOTICES 

Meetings: 
Indian  trust  asset  management;  tribal 

consultatjon,  4730.  6268.  6271.  10429 

Industry  and  Security  Bureau 

See  also  Export  Administration  Bureau 

RULES 

Export  administration  regulations: 
Chemical  and  biological  weapons  controls; 
Australia  Group;  Chemical  Weapons 
Convention.  37977 
Export  licensing: 
Commerce  Control  List — 
Enciyption  controls;  revisions  and 

clarifications;  Wassenaar  Arrangement 
List  of  dual-use  items;  changes,  38855 
Revisions  as  result  of  September  2001 
Missile  Technology  Control  Regime 
Plenary  meeting,  35428 
Organization,  functions,  and  authority  delegations: 
Export  Administration  Bureau;  agency  name 
change  to  Industry  and  Security  Bureau, 
20630 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  30356, 
30872.  31180.  41691.  41692,  43090 
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Commerce  Control  List: 
Computer  technology  and  software  eligible  for 

export  or  reexport  under  license  exception 

TSR  (technology  and  software  under 

restriction).  39675 
Export  privileges,  actions  affecting: 
Jabal  Damavand  General  Trading  Co..  32009, 

38324 
Export  transactions: 
List  of  unverified  persons  in  foreign  countries, 

guidance  to  ext'Jtters  as  to  "red  flags" 

(Supplement  No.  3  to  15  CFR  part  732), 

40910 
Meetings: 
Materials  Processing  Technical  Advisory 

Committee,  35473 
Materials  Technical  Advisory  Conunittee,  42540 
Regulations  and  Procedures  Technical  Advisory 

Committee,  35474 
Sensors  and  Instrumentation  Technical  Advisory 

Committee.  20728 

Inspector  General  Office,  Healtli  and 
Human  Services  Department 

RULES 

Medicare  and  Federal  health  care  programs: 
Revisions  and  technical  corrections.  1 1928 
Correction.  21579 

NOTICES 

Program  exclusions;  list.  83,  8989.  9457,  11344, 

19190.  36616 
Reports  and  guidance  documents;  availability,  etc.: 
Ambulance  suppliers;  compliance  program 

guidance,  39015 
Hospital  industry  compliance  program  guidance, 
41433 

Inter-American  Foundation 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govemmentwide  requirements,  3266 

NOTICES 

Meetings;  Sunshine  Act.  83  la  35828 

Intergovernmental  Relatimis  Advisory 
Commission 

RULES 

CFR  chapter  and  parts  removed,  30769 

Interior  Department 

See  Blackstone  River  Valley  National  HeriUge 

Corridor  Commission 
See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Indian  Affairs  Bureau 
See  Indian  Trust  Transition  Office 
See  Land  Management  Bureau 
See  Minerals  Management  Service  - 
See  Mines  Bureau 

See  National  Indian  Gaming  Commission 
See  National  Park  Service 
See  Reclamation  Bureau 
See  Special  Trustee  for  American  Indians  Office 
See  Surface  Mining  Reclamation  and  Enforcement 

Office 

RULES 

Organization,  functions,  and  authority  delegations: 
Hearings  and  Appeals  Office;  address  change. 
4367 
Correction,  1288S . 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govemmentwide  requirements.  3266 


Semi-annual  agenda,  33144 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6941. 

19770 
Submission  for  OMB  review;  comment  request, 
22103 
Alternate  agency  mail  sites,  4278 
Central  Arizona  Project,  AZ;  water  allocations  and 

service  contracting.  38514 
Committees;  establishment,  renewal,  termination, 
etc.: 
Battle  of  Midway  National  Memorial  Planning 

Committee.  743 
Sport  Fishing  and  Boating  Partnership  Advisory 

Council.  10224 
Trinity  River  Adaptive  Management  Working 
Group,  15580 
Environmental  statements;  availability,  etc.: 
Central  Utah  Project- 
Diamond  Fork  System;  modifications.  17435, 

34728 
Duchesne  and  Uintah  Counties.  UT;  Federal 
Rivetdell  property;  water  system 
improvements.  1364 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Exxon  Valdez  oil  spill;  restoration  of  injured 

resources  and  services,  10747 
Tribal  Self-Governance  Program.  1364 
Programs  eligible  for  inclusion  in  2003  FY 
annual  fiinding  agreements;  non-BIA 
bureaus.  16431 
Individual  Indian  money  trust  funds;  payment  of 
money  for  use  of  or  access  to  allotted  lands; 
records  maintenance  and  preservation  request, 
5607 
Interruption  of  mail  service;  opportunity  to 

resubmit  comments,  4992 
Meetings: 
Delaware  and  Lehigh  National  Heritage 
Corridor  Commission.  9462.  43337 
Exxon  Valdez  Oil  Spill  Trustee  Council,  35828 
Indian  trust  asset  management;  tribal 

consultation.  4730.  6268,  6271.  10429. 
20818 
Invasive  Species  Advisory  Committee.  18630, 
38673 
'  Joint  Fire  Science  Program  Stakeholder 

Advisory  Group,  30945 
Reports  and  guidance  documents;  availability,  etc.: 
Departmental  Strategic  Plan  (2002-2007  FY); 

comment  request,  6942 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines.  36642 
Watches  and  watch  movements;  allocation  of 
duty-exemptions: 
Virgin  Islands,  9961.  19735 

Internal  Revenue  Service 

RULES 

Excise  taxes: 
Excess  benefit  transactions,  3076 

Correction,  12471 
Time  for  eligible  air  carriers  to  file  third 
calendar  quarter  2(K)1  Form,  20,  54?  I 
Income  taxes: 
Annual  accounting  periods;  changes.  35009 
Aimuity  contracts;  debt  instruments  with 

original  issue  discount.  30547 
Basis  of  partner's  interest;  determination.  151 12 
Consolidated  return  regulations — 

Agent  for  subsidiaries  of  an  affiliated  group, 

43538 
Loss  limitation  roles,  1 1034.  37998 


Controlled  corporations;  recognition  of  gain  on 
certain  distributions  of  stock  or  securities 
in  connection  with  acquisition 
Correction,  8579 
Corporations  filing  consolidated  returns; 
carryback  of  consolidated  net  operating 
losses  to  separate  return  years,  38000 
Deductions  and  credits;  disallowance  for  failure 
to  file  timely  return,  4173 
Coirection.  12471 
Disqualified  person;  definition,  4907 
Dollar-value  last-in,  first-out  (LIFO)  regulations; 
inventory  price  index  computation  method, 
1075 
Conection,  5061,5148 
Domestic  reverse  hybrid  entities;  treaty 

guidance  regarding  payments.  40157 
Electing  small  business  trusu,  34388 
Electronic  tax  filing,  20028 
Farm  Income  averaging,  817 

Correction.  5203 
Foreign  individuals  claiming  reduced^ 

withholding  rates  under  income  tax  treaty 
and  receiving  unexpected  payment; 
taxpayer  identification  number 
requirements,  2327 
Hedging  transactions,  12863 

Correction,  31955 
Mid-contract  change  in  taxpayer.  34603 
New  markets  tax  credit;  correction,  5061 
Property  transfers  to  Regulated  Investment 
Companies  and  Real  Estate  Investment 
Trasts,  8 
Correction.  4177 
Qualified  cover  calls;  equity  options  with 
flexible  terms.  208% 
Temporary  suspension.  37671 
Qualified  education  loans,  interest  payments; 
information  reporting,  including  magnetic 
media  filing  requirements  for  information 
returns.  20901 
Correction,  37671 
Retirement  plans;  required  distributions,  18988 

CorrecUon,  35731,  36676 
Stock  and  other  personal  property  disposition; 
recognized  loss  allocation  and  foreign  tax 
credit  limitation  computation;  conection. 
3811 
Stock  or  securities  in  acquisition;  recognition 
of  gain  on  distributions.  20632 
Conection,  38199 
Tax-exempt  organizations;  taxation  of  income 

from  corporate  sponsorship,  20433 
Tax  shelter  rules;  modification.  41324 
Procedure  and  administration: 
Electronic  tax  filing,  20028 
Filing  of  notice  of  lien;  notice  and  opportunity 

for  hearing,  2558 
Foreign  individuals  claiming  reduced 

withholding  rates  under  income  lax  treaty 
and  receiving  unexpected  payment; 
taxpayer  identification  number 
requirements.  2327 
Internal  revenue  taxes  payment  by  credit  card 

and  debit  card;  correction.  1416 
Levy;  notice  and  opportunity  for  hearing,  2549 
Qualified  education  loans,  interest  payments; 
information  repotting,  including  magnetic 
media  filing  requirements  for  information 
returns,  20901 
Return  information  disclosure  to  Agriculture 
Department  officers  and  employees  for 
statistical  purposes  and  related  activities. 
41621 
PROPOSED  RULES 
Excise  taxes: 
Diesel  fiiel;  blended  taxable  fiiel.  34882 
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Highway  vehkie:  defiiiitioii,  38913 
Liability  for  insunnce  prcmiuin,  707 

Hearing  cancelled,  10632 
Pension  excise  taxes;  future  benefit  accrual  rate; 
significant  reduction,  19713 
Correction,  35765 
Income  taxes: 
Basis  of  partner's  interest;  determination,  15132 
Cancell^on  of  indebtedness;  guidance,  40629 
Caich-up  contributions  for  individuals  age  50 
or  over 
ifearing,  7656 
Consolidated  return  regulations — 
Loss  limitation  rules;  cross-reference,  1 1070, 

38040 
Non-applicability  of  section  357(c)  in 

consolidated  group;  hearing  cancelled, 
12494 
Corporate  statutory  mergers  and  consolidations; 

definition;  hearing  canceDed,  9929 
Corporations  filing  consolidated  returns; 
carryback  of  consolidated  net  operating 
losses  to  separate  return  years,  38039 
Cost  recovery  (deductions)  uiider  income 

forecast  method  of  depreciation;  guidance, 
38025 
Credit  for  increasing  research  activities; 

correction,  12494 
Deductions  and  credits;  disallowance  for  failure 
to  file  timely  return;  cross-reference,  4217 
Hearing  cancelled,  etc.,  37369.  40896 
Electronic  tax  filing;  cross-reference,  20072 
Eligible  deferred  compensation  plans; 

compensation  deferred,  30826 
Expenditures  capitalization  and  deduction; 
guidance,  3461 
Correction,  9631 
Foreign  individuals  claiming  reduced 

withholding  rates  under  income  tax  treaty 
and  receiving  unexpected  payment; 
taxpayer  identi&ation  number 
requirements 
Cross-reference,  2387 
Foieign  personal  holding  company  iiKome; 

defbaition;  public  bearing,  31995 
Golden  parachute  payments,  7630 
Correction,  42210 
Hearing  cancelled,  408% 
Gross  proceeds  payments  to  attorneys;  reporting 

requirements,  35064 
Individuals  not  filing  joint  returns;  comnninity 

income  treatment,  2841 
Insurance  companies;  sale  or  acquisition  of 
assets  under  section  338;  public  hearing, 
10640 
Miscellaneous  Federal  tax  matters;  correction, 

8912 
Modified  guaranteed  contracts;  guidance  under 
Small  Business  Protection  Act;  public 
hearing,  38214  i 

Correction,  41653 
New  markets  tax  credit;  cross-reference; 

correction,  5148 
Property  transfers  to  Regulated  Investment 
Companies  and  Real  Estate  Investment 
Trusts;  cross-reference,  48 
Correction,  4218  , 

Hearing,  1672  I 

Hearing  caiKellation,  21187 
Qualified  tuition  and  related  expenses; 

information  reporting,  including  magnetic 
filing  reqwremcnts  for  information  returns, 
20923 
Correction,  37736 
Retirement  plans;  required  distributions;  cross- 
reference,  18834 


State  and  political  subdivisions;  obligations, 

17309 
Stock  or  securities  in  acquisition;  recognition 

of  gain  on  distributions;  cross-reference, 

20711 
Tax-exempt  bonds  issued  by  State  and  local 

governments;  arbitrage  and  private  activity 

restrictions;  investment-type  property  and 

private  loan  (prepayment),  18835 
Tax  shelter  rules;  modiflcation;  cross-reference, 

41362 
Unit-livestock-price  method;  public  hearing, 

5074 
Cancelled,  38214 
Widely  held  fixed  investment  trusts;  reporting 

requirements,  41892 
Income  taxes,  etc.: 
Miscellaneous  Federal  tax  matters;  hearings, 

43574 
Statutory  stock  options;  Federal  Insurance 

Contributions  Act,  Federal  Unemployment 

Tax  Act,  and  income  tax  collection  at 

source;  application;  hearing  change,  3846, 

30634 
Correction,  5076 
Procedure  and  administration: 
Agent  for  certain  purposes;  definition,  4938 
Damages  caused  by  unlawful  tax  collection 

actions;  civil  cause  of  action,  9929 
Electronic  tax  filing;  cross-reference,  20072 
Foreign  individuals  claiming  reduced 

withholding  rates  under  income  tax  treaty 

and  receiving  unexpected  payment; 

taxpayer  identification  number 

requirements 
Cross-reference,  2387 
Levy  restrictions  during  installment  agreements, 

18839 
Low-income  taxpayer  clinics;  income  tax  return 

preparer;  definition,  39915 
Qualified  hiition  and  related  expenses; 

information  reporting,  including  magiKtic 

media  filing  requirements  for  information 

returns.  20923 
Correction,  37736 
Returns  and  return  information  disclosure  by 

other  ageiKies;  cross-refereixx;  correction, 

1421 
Unauthorized  collection  actions;  civil  cause  of 

action;  withdrawn,  %31 

NOTICES 

Advisory  committees;  annual  reports;  availability: 
Art  Advisory  Panel;  2001  closed  meetings, 
13211 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1807, 
2012,  2283,  3532,  3533.  3779.  3780.  3932, 
4314,  4779.  5035.  5036.  5146,  5361.  5641, 
5885,  6786,  6787,  6788.  7215,  7216,  7217, 
7453,  7454,  7455,  8065,  9505.  10484. 
10485,  11373,  11374,  12085,  12086. 
12087.  12088,  12646,  12647.  13210, 
13211.  13212,  14772.  15285.  15451, 
15853,  16488.  16811.  17487,  17488. 
17489.  18055.  18056.  18057,  18983. 
18984.  18985.  19488,  1%20.  19806. 
20578.  21323.  21324.  22500.  22501. 
30761,  30762.  30763.  30764.  30998, 
30999.  32083,  32084,  34986,  35844. 
36%1.  36962.  37914,  38316.  38317, 
38318,  38699,  38700.  39788.  39789, 
39790.  40386.  40387.  41572.  4231 1. 
42850.  42851.  42852,  42853,  42854.  43704 

Committees;  establishment,  renewal,  termination, 
etc.: 
Art  Advisory  Panel.  5146 


Citizen  Advocacy  Panel.  21324 
Grants  and  cooperative  agreenKnts;  availability, 
etc.: 
Low  IiKome  Taxpayer  Ginic  Program,  352(X) 
Tax  CounseUng  for  Elderly  Program; 

application  packages  availability.  41573 
Health  Insurance  Portability  and  Accountability 
Act  of  1996;  implementation: 
Expatriation;  individuals  losing  United  States 
citizenship;  quarterly  list.  11374,  11375, 
1%21 
Inflation  adjustment  factor  aixl  reference  prices: 
Nonconventional  source  fuel  credit.  16489 
Renewable  electricity  production  credit,  37471 
Meetings: 
Advisory  Group  to  Internal  Revenue 

Commissioner.  37472.  42104 
Art  Advisory  Panel,  1 1377 
Citizen  Advocacy  Panels — 
Florida  District,  7736.  11744 
Midwest  District,  11744 
New  York  Metro  District,  2013,  12647 
Electronic  Tax  Administration  Advisory 

Committee.  15452,  37471 
Software  Developer's  Conference,  37472 
Privacy  Act: 

System  of  records,  36963 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  21801,  38467 

Intematioiial  Boundary  and  Water 
Commission,  United  States  and 
Mexico 

NOTICES 

Environmental  statements;  availability,  etc.: 
El  Paso,  TX;  Old  American  Caiud  replacement, 
10446 

International  Trade  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2635. 
8006.  9954,  9955.  13315.  39343,  41692 
Submission  for  OMB  review;  comment  request, 
38640 
Antidumping: 
Anhydrous  sodium  metasilicate  from — 

France,  38641 
Antifriction  bearings  (other  than  tapered  roller 
bearings)  and  parts  from — 

Germany,  8520 

Various  countries,  2402,  17361 
Automotive  replacement  glass  windshields 
from — 

China,  6482,  1 1670.  16087 
Ball  bearings  and  parts  from — 

China,  15787 
Brake  rotors  from — 

China,  557.  38251.  38642 
Bulk  aspirin  from — 

China,  15177,  39344 
Canned  pineapple  fruit  from — 

Thailand.  2855 
Carbon  and  alloy  steel  wire  rod  from — 

Brazil.  18165,  18586,  36570 

Canada,  17389 

Germany,  17384 

Indonesia,  17374 

Mexico,  17397,  20728 

Moldova,  17401 

Trinidad  and  Tobago,  17379 

Ukraine.  17367,  19394 

Various  countries,  3877,  6224,  1 1674.  32013 
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Carbon  steel  butt-weld  pipe  fittings  from — 

Thailand.  1 1092 
Cased  pencils  from — 

China,  2402.  3878.  1 1462.  35790 
Circular  welded  carbon-quality  steel  pipe 
from — 

China.  2189,  36570 
Circular  welded  non-alloy  steel  pipe  from — 

Korea.  297.  41394 

Mexico,  12965 
Cold-rolled  and  corrosion-resistant  carix>n  steel 
flat  products  from — 

Korea.  1 1976,  20956,  39955,  39956 
Cold-rolled  carbon  steel  flat  products  from — 

Argentina,  31181.41693 

Australia,  31192 

Belgium.  31195 

Brazil.  31200 

China,  31235,  41954 

France,  31204,  37387.  40911 

Germany.  31212,  37385' 

India,  31218 

Japan.  31222 

Korea,  31225,  43582 

Netherlands,  9956.  31268 

New  Zealand.  31231 

Russian  Federation,  31241.  41694 

South  Africa.  31243 

Spain,  31248,  40269 

Sweden,  31251 

Taiwan,  31255 

Thailand,  31261 

Turkey.  31264,  41695.  41955 

Various  countries,  8227,  19157 

Venezuela,  31273 
Corrosion-resistant  carbon  steel  flat  products 
from — 

Japan,  7356,  39345 
Creatine  monohydrate  from — 

China,  10892 
Cut-to-length  carbon-quality  steel  plate  from — 

Various  countries,  36855 
Cut-to-length  carbon  steel  plate  from — 

Belgium.  35098 

Mexico.  20487 
Drycleaning  machinery  from — 

Germany,  20729 
Engineered  process  gas  turbo-compressor 
systems  from — 

Japan,  40270 
Extruded  rubber  thread  from — 

Indonesia.  5786.  40912 

Malaysia.  18172,  19545 
Ferrovanadium  from — 

China,  20089 
Folding  gift  boXes  from — 

China,  864 
Folding  metal  tables  and  chairs  from — 

China,  20090.  34898.  43277 
Forged  stainless  steel  flanges  from — 

India.  10358 
Fresh  Atlantic  salmon  from — 

Chile.  2^56 
Fresh  crawfish  tail  meat  from — 

China,  36856 
Fresh  garlic  from — 

China,  715.  4392,  8006,  11283 
Fresh  tomatoes  from — 

Mexico.  4237,  35099.  43278 
Freshwater  crawfish  tail  meat  from — 

China,  19546,  21218.  21219 
Frozen  concentrated  orange  juice  from — 

Brazil.  3143,  18859.  40913 
Furfiiryl  alcohol  from — 

Thailand.  2636 
Glycine  from — 

China.  36572 


Granular  polytetrafluoroethylene  resin  from — 

Italy.  1960,  11463 
Gray  Portland  cement  and  cement  clinker 
from — 

Mexico.  1%2.  12518.  17967 
Greenhouse  tomatoes  from — 

Canada.  8781.  15528 
Heavy  forged  tools,  finished  or  unfinished,  with 
or  without  handles,  from  — 

China,  10123 
Helical  spring  lock  washers  from — 

China,  8520 
Hot-rolled  flat-rolled  carbon-quality  steel 
products  from — 

Brazil.  6226.  1 1093.  1 1463 

Japan,  2408.  3478.  19550.  30873 
Individually  quick  frozen  raspberries  from — 

Chile,  35790,  40270 
Industrial  nitrocellulose  from — 

United  Kingdom.  11095 
In-shell  raw  pistachios  from — 

Iran,  15530,  16088 
Iron  construction  castings  from — 

Canada,  17358 
Large  diameter  carbon  and  alloy  seamless 
standard,  line,  and  pressure  pipe  from — 

Mexico.  30873.  39349 
Large  newspaper  printing  presses  and 
components  from — 

Germany.  2192,  9957.  19551 

Japan,  2190.  7133.  8522 
Lawn  and  garden  steel  fence  posts  from — 

China.  37388 
Live  processed  blue  mussels  from — 

Canada,  4392 
Low  enriched  uranium  from — 

France.  6680 
Mechanical  transfer  presses  from — 

Japan,  10363.  35958 
Natural  bristle  paint  brushes  and  brush  heads 
from — 

China.  566 
Non-frozen  apple  juice  concentrate  from — 

China.  5788.  21633 
Non-malleable  cast  iron  pipe  fittings  from — 

China.  12966 
Oil  country  tubular  goods  from — 

Japan.  31768 

Korea,  30357 

Mexico.  30650 

Various  countries,  20730 
Oil  country  tubular  goods,  other  than  drill  pipe, 
from — 

Argentina.  6681 

Korea.  5563.  12520 
Pasta  from — 

Italy.  300.  5088.  1 1095 

Turkey,  298.  1 1095 
Persulfates  from — 

China,  12%9 
Petroleum  wax  candles  from — 

China,  3478.  1 9 1 59.  1 9 1 60.  41 395 
Pneumatic  directional  control  valves  from — 

Japan.  6485 
Polychloroprene  rubber  from — 

Japan.  58 
Polyester  staple  fiber  from — 

Korea,  39350 
Polyethylene  terephthalate  film,  sheet,  and  suip 
from — 

India.  123.  34899 

Taiwan,  35474 
Porcelain-on-steel  cookware  from — 

Mexico.  8523,  11465,  19553 
Potassium  permanganate  from — 

China.  303.  1 1466.  38254 


Preserved  mushrooms  from — 
Chile.  562.  12521.  31769 
China,  10128.  16088 

India,  10371 

Indonesia.  10366.  32014 
Pure  magnesium  from — 

Canada.  18173 
Sebacic  acid  from — 

China,  9959 
Silicomanganese  from — 

India.  15531 

Kazakhstan,  15535 

Various  countries,  36149  '     • 

Venezuela,  15533 
Silicon  metal  from — 

Brazil.  6229,  6488,  10664.  11674,  11979, 
35099 

China.  59.  5966.  38255 

Russian  Federation,  15791 
Small  diameter  carbon  and  alloy  seamless 
standard,  line,  and  pressure  pipe  from — 

Romania.  30874,  36856 
Sodium  azide  from — 

Japan,  1438 
Softwood  lumber  products  from — 

Canada,  6230,  8227,  15539.  36068.  37775 
Stainless  sheet  steel  and  strip  in  coils  from — 

France.  7357 
Stainless  steel  bar  from — 

France.  3143.  10385 

Gennany.  3159,  10382 

India.  10377,  16717 

Italy.  3155,  8228.  10384 

Korea,  3149.  10381 

Taiwan.  3152 

United  Kingdom.  3146.  10381 
Stainless  steel  butt-weld  pipe  and  tube  fittings 
from — 

Japan.  39676 
Stainless  steel  butt-weld  pipe  fittings  from — 

Italy.  35960 

Korea,  15793 

Malaysia.  37391 

Taiwan.  2856 
Stainless  steel  flanges  from — 

India.  38932 
Stainless  steel  plate  in  coils  from — 

Belgium.  39354 

Italy.  9960.  3%77 

Korea,  19734.  42755 

Taiwan.  5789.  40914 
Stainless  steel  sheet  and  strip  from — 

Taiwan.  6682 
Stainless  steel  sheet  and  strip  in  coils  from — 

France.  6493,  12522 

Germany.  7668.8524.  15178 

Italy.  1715.9960.32015 

Japan.  6495 

Korea.  2194.  10134,43583 

Mexico,  6490,  10133.  15542.  35476 

Taiwan.  101.^4 
Stainless  steel  wire  rod  from — 

India,  865,  35478,  37391,  38549 

Korea,  953,  11096 

Sweden,  11674 
Static  random  access  memory  semiconductors 
from — 

Taiwan,  1718 
Steel  concrete  reinforcing  bars  from — 

Turicey,  21634 
Steel  wire  rod  from — 

Korea,  6685 
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Suucuiial  steel  beams  firom — 
ama.  953,  35479.  41397 
Gennany,  4703.  3S497 
Italy.  35481.  40273 
Japan,  9440 
KoRa.  11980.21638 
LmembMtig.  4701.  35488. 41218 
Rasnn  Rderaboo,  4704.  35490.  41696 
Somh  Africa.  3S48S 
Spain.  35482, 40272       I 
Taiwu.  4702,  35484.  401271 
Sulteilic  acid  from — 
China,  1%2.  31770 
Hungvy.  8525.  17968.  30358.  36151 
FMngal.  8525.  17968.  30362 
Synltietic  indigo  from— 
China,  10386.  36573 
Tapered  roller  bearings  and  parts,  finished  and 
unfinisfaed,  from — 
China,  5791,  8937.  10665.  18173 
Tapered  roller  bearing  and  parts  from — 

Onna,  15545 
Tapered  roller  bearings,  four  inches  or  less,  in 
ootside  t^an-*!^  and  components  from — 
Japan,  30365 
Tm  mill  products  from — 

Japan,  3686,  10667 
TopH>f-the-stove  stainless  steel  cooking  ware 
from  I 

Korea,  5563. 40274       | 
Uranium  from — 

Russian  Federation,  19554 
Uiea  ammonium  nitrate  solutions  from — 

Various  countries,  35492 
Welded  huge  diameter  line  pipe  from — 
J^NUi,  39682 
Mexico,  566,  8937         ' 
Aittidumping  and  countervailaig  duties: 
Administrative  review  requests.  56,  4236,  494S, 
8780,  9438,  14696,  15527,  20089,  30356, 
36148,  38640,  42753 
Automatic  liquidation  regulation  for  resellers; 

comment  request,  13599 
Hve  year  (sunset)  reviews — 
Final  icsults  and  revocations,  7355 
Initiatioa  of  reviews.  57.  9439,  21632,  38332 
Cheese  quota;  foreign  government  subsidies: 
Annual  list,  716 
Quarteriy  update,  16089 
Commillees;  estaMisfament,  renewal,  termination, 
etc.: 
District  Export  Councils,  30366 
Industry  Sector  and  Functional  Advisory 
Committees  for  Trade  Policy  Matters, 
12969 
Uniled  Stales-Egypt  Presidents'  Council,  307, 
13600 
Coamervailing  duties: 
Cartnn  and  alloy  steel  wire  rod  from — 
Brazil.  5967  | 

Caaada,5984 
Geimany,  5991 
Trinidad  and  Tobago,  6001 
Turkey,  5976 
Various  countries,  12524 
Cartnn  sted  pipe  and  tube  from — 

Tvkey.  42S41 
CoM-roUed  carbon  steel  flat  products  from — 
ArgeiMina.  9670 
Brazil,  9652 
Fiance,  9662 
Korea.  9685 
Various  countries,  3482 
Cotton  shop  towels  from-- 

Ptfastai,  16718 
Individually  quick  frozen  red  raspbenics  from — 
Chile.  35961 


In-shell  pistachios  from — 

Iran,  20093 
Iron-metal  castings  from — 

India,  34903,  34904 
Low  enriched  uranium  from — 
France,  6689 
Various  countries,  6688 
Oil  country  tubular  goods  from— 

Austria,  20739 
Pasta  from — 

Italy,  59,  16722 
Polyethylene  terephthalate  film,  sheet,  and  strip 
from — 
India,  34905 
Pure  and  alloy  magnesium  from — 

Canada.  15794 
Pure  magnesium  and  alloy  magnesium  from — 

Canada,  30874 
Softwood  lumber  products  from — 

Canada,  8227,  15545,  36070,  37775 
Stainless  steel  bar  from — 

Italy,  3163,  10670 
Stainless  steel  sheet  and  strip  in  coils  from — 
France,  31774 

Korea,  1964.  8229,  20093,  38257 
Stainless  steel  wire  rod  from — 

Italy,  39357 
Structural  steel  beams  from — 

Korea,  38259 
Sulfanilic  acid  from — 
Hungary,  9696 
Export  trade  certificates  of  review,  2636,  2637, 
7357,  11981,  12524,  15358,  38260,  43280 
Grants  and  cooperative  agreements;  availability, 
etc.: 
International  Buyers  Program;  domestic  trade 

shows  support  (FY  2004),  43281 
Market  Development  Cooperaior  Program, 

31780,  35497 
New  Independent  States;  Special  American 
Business  Internship  Training  Program, 
8785 
Import  restrictions: 
Steel  products  from — 
Russian  Federation,  43585 
Meetings: 
Environmental  Technologies  Trade  Advisory 

Committee,  5088,  16727 
Exporters'  Textile  Advisory  Committee,  18174 
Russian  Federation;  inquiry  into  status  as  non- 
market  economy  country  under  U.S. 
antidumping  and  countervailing  duty  laws; 
hearing,  11675 
U.S.  Automotive  Parts  Advisory  Committee, 
6498,  8786,  17968 
North  American  Free  Trade  Agreement  (NAFTA); 
binational  panel  reviews: 
Gray  portland  cement  and  clinker  fhxn — 

Mexico.  11466.  19395 
Greenhouse  tomatoes  from —  — 

Canada.  16090.  30876,  41398 
Porcelain-on-steel  cookware  from — 

Mexico,  30877,  30878 
Pure  and  alloy  magnesium  from — 

Canada,  16091 
Pure  magnesium  from — 

Canada,  16091 
.  Softwood  lumber  products  from — 

Canada.  13315,  13316,  17357.  17358.41955 


Overseas  trade  missions: 
2002  trade  missions — 
Beijing  and  Shanghai.  China;  business 

development  mission,  8939 
China.  Hong  Kong,  and  Taiwan;  franchising, 

10135 
Italy  and  Spain;  Assistant  Secretarial  Business 

Development  Mission,  11284 
Kuaki  Lumpur,  Malaysia.  Franchising 
Matchmaker  Trade  Delegation,  et  al.. 
21638 
Mexico;  secretarial  business  development 

mission.  17969 
Poland,  Czech  Republic,  and  Hungaiy;  IT  and 

telecommunications,  10135 
Vietnam;  aerospace,  10135 
Senior  Executive  Service: 

Performance  Review  Board:  membership,  39357 
Tariff  rate  quotas: 

Wonted  wool  fabrics,  2638,  18863 
Watches  and  watch  movements;  allocation  of 
duty-exemptions: 
Virgin  Islands,  9%1,  19735 
Applications,  hearings,  determinations,  etc.: 
Centers  for  Disease  Control  and  Prevention, 

17407 
Cold-rolled  carbon  steel  flat  products  from — 

Nethertands,  43280 
Emory  University,  17407,  37776 
Federal  Highway  Administration,  2857 
Health  and  Human  Services  Department  et  al., 

34902 
Howard  Hughes  Medical  Institute  et  al.,  8938, 

14698 
National  Instiuites  of  Health,  15794,  34902 
Peimsylvania  State  University,  18862 
Pennsylvania  State  University  et  al.,  10388 
S<7ipps  Research  Institute,  21%,  8939 
Thomas  Jefferson  University,  et  al.,  38643 
University  of — 
Akron.  37776 
Akron  et  al.,  18862 
Califmnia  et  al.,  18862 
California,  Lawrence  Berkeley  National 

Laboratory,  %S1 
Georgia,  8939 
Georgia  et  al.,  4393 
Illinois,  %51 
New  Mexico,  18863 

Saskatchewan  et  al..  35960  _- 

Vennont,  15794,  34902 
Wisconsin-Milwaukee;  34902 

InternatkHial  Trade  CommissitHi 

RULES 

Practice  and  procedure: 
Investigations  relating  to  global  and  bilateral 
safeguard  actions,  market  disruption,  and 
relief  actions  review,  8183 

PROPOSED  RULES 

Practice  and  procedure: 
Filing  of  (kxniments  in  electronic  form  instead 

of  in  paper  form,  20709 
General  application  rules,  safeguard 

investigations,  and  antidumping  and 
countervailing  duty  investigations  and 
reviews;  technical  corrections,  etc..  38614 

NOTICES 

Administrative  protective  orders;  breaches. 

sanctions,  etc..  71%.  39425 
Agency  information  collection  activities: 
Proposed  collection;  comment  request.  6273 
Submission  for  OMB  review;  comment  request, 
21730.  37861 
Electronic  Filing  Procedures  Handbook;  comment 
request.  20822 


Import  investigations: 
Abrasive  products  made  using  process  for 
powder  preforms  and  products  containing 
same,  16116,34728 
Andean  Trade  Preference  Act;  effect  on  U.S. 
economy  and  on  Andean  drug  crc^ 
eradication,  40337 
Apparel  from  Sub-Saharan  African  and 

Caribbean  Basin  countries;  short  supply 
and  preferential  treatment,  3733 
Automotive  replacement  glass  windshields 
from — 
China,  8820,  15589 
Ball  bearings  from — 
China,  8039,  22449 
Bearings  and  packaging,  18632 
Brake  rotors  fk>m — 

China,  9462,  40964 
Canary  yellow  self-stick  repositionable  note 

products,  757,  2669 
Carbon  and  alloy  steel  wire  rod  from — 

Various  countries,  22105,  36022 
Circular  welded  non-alloy  steel  pipe  from — 

China,  4283 
Clay  target  throwing  machines  and  components 

thereof,  43337 
Cold-rolled  steel  products  frxmi — 
Various  countries,  38291,  39039 
Cooked,  peeled,  and  individually  quick  frozen 
coldwater  pink  shrimp  from — 
Canada,  42056 
Data  storage  systems  and  components.  34472 
Digital  display  receivers  and  digital  display 
controllers  and  products  containing  same, 
6744 
Ferrosilicon  from — 

Various  countries,  18633,  39438 
Ferrovanadium  from — 

China  and  South  Africa,  2236 
Film  and  television  productions  from — 

Canada,  2453 
Flooring  products,  14973 
Folding  metal  tables  and  chairs  from — 

China,  916 
Foreign  tariffs;  reduction  or  elimination; 

probable  economic  effect,  10753 
Fresh  tomatoes  from — 

Mexico,  3229,  30%2,  37861 
Gas  tuibo-compressor  systems  from — 

Japan,  21731,42057 
Generalized  System  of  Preferences; 
modifications — 
Products  imported  from  African  Growth  and 
Opfwrtunity  Act  countries,  5290 
Greenhouse  tomatoes  from — 

Canada,  8821,  10434,  18634 
HSP  modems,  software  and  hardware 

components,  and  products  containing  same, 
10754,  12046 
Individually  quick  frozen  red  raspberries  from — 

Chile,  4994,  39438 
Ink  jet  print  cartridges  and  components,  1 1708, 

21733 
Integrated  circuits,  processes  for  making  same, 

and  products  containing  same,  43338 
Lamb  meat;  import  relief  effectiveness 

evaluation,  4284 
Large  newspaper  printing  presses  from — 

Germany  and  Japan,  9780 
Lawn  and  garden  steel  fence  posts  from^ 

China,  30%3,  42581 
Ldw  enriched  uranium  from — 

Various  countries,  344,  3230,  6050 
Melamine  institutional  dinnerware  from — 

Various  countries,  104,  9464 
Metal  folding  tables  and  chairs  from — 
China,  39040 


Microlithographic  machines  and  components, 

4285 
Miniature  plug-in  blade  fuses,  14974 
Mussels  from — 
Canada,  6275 
Non-malleable  cast  iron  pipe  fittings  from — 

China,  9004,  18635 
Oil  country  tubular  goods  from — 
Colombia,  30964 
Various  countries,  16437,  35581 
Organizer  racks  and  products  containing  same. 

18635 
Oscillating  sprinklers,  sprinkler  components,  and 

nozzles,  10755 
Personal  watercraft  and  components,  42803 
Persulfates  from — 

China,  38333 
Plastic  molding  machines  with  conUol  systems 
having  programmable  operator  interfaces 
incorporating  general  purpose  computers, 
and  components,  37438 
Pneumatic  directional  control  valves  from — 

Japan,  3230,  10227 
Polyethylene  terephthalate  film,  sheet,  and  strip 
from — 
India  and  Taiwan,  4995,  31824,  43340 
Polyethylene  terephthalate  yarn  and  products 

containing  same,  14975,  36225 
Semiconductor  chips  with  minimized  chip 

package  size  and  products  containing  same, 
10227 
Semiconductor  devices  and  products  containing 

same,  37439 
Semiconductor  memory  devices  and  products 

containing  same.  31369 
Set-top  boxes  and  components,  5291 
Silicomanganese  from — 

Various  countries,  1783,  16118,  35832 
Silicon  metal  from — 

Russia,  11709,20993 
Sodium  azide  from — 

Japan,  2454 
Softwood  lumber  from — 

Canada,  36022 
Sortation  systems,  parts,  and  products 

containing  same,  37440 
Stainless  steel  bar  from — 
Taiwan,  4745 

Various  countries,  3231,  10756 
Static  random  access  memory  semiconductors 
from — 
Taiwan,  345 
Steel  concrete  reinforcing  bar  from — 

Turkey,  9465.  40%5 
Structural  steel  beams  from — 
Italy,  38519 

Various  countries,  585 1 ,  43340 
Sub-Saharan  Africa;  U.S.  trade  and  investment. 

30723 
Sulfanilic  acid  from — 

Hungary  and  Portugal,  35832,  39041 
Tools,  dies,  and  industrial  molds;  competitive 
conditions  in  U.S.  and  selected  foreign 
markets;  hearing,  2237 
Top-of-the-stove  stainless  steel  cooking  ware 
from — 
Korea.  4471 
U.S.-Singapore  Free  Trade  Agreement;  probable 

economic  effect,  8821 
U.S.-Taiwan;  likely  economic  impact  of  free 

trade  agreement,  6276 
U.S.  tariffs:  reduction  or  elimination;  probable 

economic  effect,  10756 
Urea  ammonium  nitrate  solution  from — 

Various  countries,  20994 
Urea  ammonium  nitrate  solutions  from — 
Various  countries,  39439 
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Video  cassette  devices  and  television/video 
cassette  combination  devices  and  methods 
of  using  same,  22449 
Welded  large  diameter  line  pipe  from — 

Mexico,  8556 
Wool  articles;  U.S.  market  conditions,  1784. 
1785 
Meetings;  Sunshine  Act,  757,  1990.  3734,  6547. 
8317,  11710,  13361,  15413,  15826,  18636, 
19448,  19586,  22106.  35135,  36226.  37861. 
40003.  40338 
Privacy  Act: 

Systems  of  records,  31824 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  38293 
Major  information  systems,  index  and 

description;  and  records  availability,  13660 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  42804 
Tariff  legislation,  pending;  information  request, 
35833 

Joint  Board  for  Enroilment  of 
Actuaries 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
Actuarial  Examinations  Advisory  Committee. 
30864 
Meetings: 
Actuarial  Examinations  Advisory  Committee. 
13307.  42230 

Judidal  Conference  of  the  United 
States 

NOTICES 

Meetings: 
Judicial  Conference  Advisory  Committee  on — 
Appellate  Procedure  Rules.  9780 
Bankruptcy  Procedure  Rules.  9780.  13661 
Civil  Procedure  Rules.  1227.  2669.  9781 
Criminal  Procedure  Rules,  9781 
Evidence  Rules.  1227.9781 
Practice  and  Procedure  Rules.  9781 

Justice  Department 

See  Antivust  Division 

See  Drug  Enforcement  Administration 

See  Federal  Bureau  of  Investigation 

See  Foreign  Claims  Settlement  Commission 

See  Immigration  and  Naturalization  Service 

See  Justice  Programs  Office 

^ec  Juvenile  Justice  and  Delinquency  Prevention 

Office 
See  National  Institute  of  Corrections 
See  Parole  Commission 
See  Prisons  Bureau 
See  Victims  of  Crime  Office 

RULES 

Executive  Office  for  Imifiigration  Review: 
Immigration  administrative  proceedings; 
protective  orders,  36799 
Grants: 

September  1  Ith  Victim  Compensation  Fund  of 
2001;  implementation,  11233 
Organization,  functions,  and  authority  delegations: 
Emergency  Federal  Law  Enforcement 
Assistance  Program;  applications 
submission;  Justice  Assistance  Bureau 
address  change.  7269 
Security  risk  assessments: 
AviaticMi  and  Transportation  Security  Act — 
Aliens  and  other  designated  individuals 

seeking  flight  training;  screening.  41 140 
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PROPOSED  RULES 

Executive  Office  for  Inunigndon  Review: 
Immigniion  Appeals  Board;  case  management; 
procedural  refonns,  7309 
Natkmal  Stolen  Passenger  Motor  Vehicle 

Infofination  System;  implementation,  17027 
Privacy  Act;  impleinentatioa.  11631,  31166.  39837 
Security  risk  assessments: 
Aviation  and  Tianspoftatian  Security  Act — 
Aliens  and  other  designated  individuals 
seeking  flight  training  screening,  41 147 
Semi-annual  agenda,  33222 

NOTICES 

Agency  inionnation  collection  activities: 
IVoposed  coilectioa;  comment  request,  1785. 
5610,  5611,  5612,  5613,  5614,  6944,  7397. 
8318,  9467,  18036,  18037,  18636,  32059, 
36023,  39742,  42282 
Submission  for  OMB  review;  comment  request, 
608,  8040,  20994,  20995,  30%5.  34473. 
34474,  34729,  37862 
Aliens;  provision  of  aviation  training  to  certain 
alioi  trainees;  advance  consent,  2238 
Rescission,  41153 
Alien  trainees;  aviation  training;  provisional 

advance  consent,  6051 
Enviroomental  statements;  availability,  etc.: 
Community  Otienled  Policing  Services  Office — 
Methamphetamine/Dnig  Hot  Spots  Program, 
17718 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Community  Oriented  Policing  Services  Office — 
COPS  in  Schools  Program,  19586 
Tribal  Resources  Program,  16118 
Univeisal  Hiring  Program,  16119 
Immigration  related  employment  discrimination; 
public  education  programs,  16120 
Homeland  Security  Advisoty  System;  comment 

request,  12047 
Meetings: 
FBI  Security  Programs  Review  Commission, 
2909 
Meetings:  Sunshine  Act,  9984 
PoUution  control;  consent  judgments: 
AAS  Motors,  Inc.,  et  al.,  917 
A.O.  Smith  Corp.  et  al.,  14975 
ABC  Compounding  Co.  el  al.,  10757 
Agere  Systems,  Inc.,  et  al.,  16122 
Akoa,  Inc..  3735 
Alexander  City,  AL,  et  al.,  22106 
Aliff,  William  R..  representative  of  Edwin 

Eugene  Aliff  Estate.  17719 
Allied  Baiteiy  Co.  et  al.,  8557 
AUedSignal  Inc.  et  aL,  12572,  12573 
Allied  Waste  Products,  Inc.,  et  al.,  4075a 
Alpha  Construction  et  al..  41447 
A-L  Processors  et  al.,:17718,  17719 
Amefkan  Allied  Additives,  Inc..  et  al..  2239. 

9320 
American  Scrap  Co.,  2239 
American  Scrap  Co.  et  al..  19235,  22107 
American  Western  Refining,  L.P.,  3232 
Archer  DuueU  Midland  Co.,  8319 
Aristech  Chemical  Corp.,  107,  345 
Arlington  Valley  Land  Co.,  Inc.,  et  al.,  758 
Atlantic  Richfield  Co.  et  al.,  16123 
ATCXINA  Chemicals,  Inc.,  2240 
Baltimore,  MD,  Mayor  and  City  Council,  34953 
Banetts  Minerals  Inc.,  22107 
Baton  Rouge  et  al.,  LA,  2669 
Boise  Cascade  Corp.,  13194 
Boston  Sand  &  Gravel  Co.  et  al.,  40750 
Caribbean  Airpoit  Facilities,  Inc.,  et  al..  346 
Casmalia  Resources  Hazardous  Waste  Disposal 
Site.  CA,  5614 
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Catalina  Furniture  Co..  Inc.,  et  al.,  39743 

Caulk,  Daniel  E.,  et  al..  17720 

Centcl  Coip.  et  al..  36226 

Chevron  Environmental  Management  Co.  et  al.. 

2240.  3232 
Chrysler  Corp.  et  al.,  6945 
Conoco  Inc.,  107.  3735 
Cooley,  Inc..  19236 
Cytec  Industries,  Inc.,  et  al.,  917,  3233 
Deltech  Corp.,  9320 
Doe,  Jane,  as  executrix  of  Edmund  Barfoera  et 

al.  estate,  14976 
East  Lake  Management  &  Development  Corp.; 

republication,  3233 
Ed  Krewatch  Partnership  et  al.,  346 
ExxonMobil  Corp.  and  Green  Bluff 

Development,  Inc..  40751 
F.P.  WoU  &  Co..  22108 
Ferro  Corp..  16123 
Franc  Motors  et  al..  8319.  8557 
Emit  of  the  Loom,  Inc..  22108,  43341 
Gary.  W,  et  al..  41448 
Gendron.  Frederick,  et  al..  346 
General  Motors  Corp.  et  al.,  22109 
Goodyear  Tire  &  Rubber  Co.  et  al.,  2670 
Great  Western  Inorganics,  Inc.,  16759 
Greenwich,  CT,  2241 
H&R  Plating,  5615 
Hamilton  County  Conunissioners  Board  and 

Cincinnati,  OH,  9320 
Hinojosa.  Ausencia,  40751 
Hi-Noon  Petroleum,  Inc.,  20549 
Honeywell  International  Inc..  108.  3234 
Hunter.  Kenneth  H..  Jr..  et  al..  10930 
IBP.  Inc..  et  al.  2670 
Interstate  Power  &  Light  Co.  M  al..  34953 
J.H.  Mitchell  &  Sons  Distributois,  Inc.,  et  al., 

31370 
Jacksonville,  I^,  et  al.,  2241 
Key  Investment  Co.  et  al.,  34954 
Knauf  Fiber  Glass  GmbH;  republication.  2242 
Kuroshima  Shipping.  S.A..  et  al..  14976.  17720 
LTV  Steel  Co..  Inc..  36226 
LWD,  Inc.,  5615 
Macdonald,  Angus,  et  al.,  12573 
Magnan.  Henry  J..  43341 
Manetas.  Dimitrios  N.,  20550 
Marine  Shale  Processors,  Inc..  1 1364 
McDonald,  Kenneth,  et  al..  108 
MEC  Oregon  Racing,  Inc.,  et  al.,  22109 
Mobile,  AL,  Water  and  Sewer  Commissioners 

Board,  6945 
Mobile,  AL,  Water  and  Sewer  Commissioners 

Board  et  al..  8558 
Mobil  Oil  Corp..  109.  3736 
Montrose  Chemical  Corp.  of  Califoniia  et  al.. 

109 
Mountain  Metal  Co.  et  al..  5616 
Mulberry  Phosphates.  Inc..  41448 
Muro,  Arturo  C,  et  al..  10931 
Murphy  Oil  USA.  Inc..  5616 
Navajo  Refining  Co.  et  al..  1 10 
NeviUe  Land  Co.  et  al..  42058 
New  Albany.  IN;  republication.  2242 
Oak  Park  Real  EsUte.  Inc..  et  al..  3235 
Oil  &  Solvent  Process  Co.  et  al..  36227 
Oleander  Co..  Inc..  et  al..  6052 
Paul.  Hybard.  1366r 
Pemaco.  Inc..  et  al..  2243 
Pharmacia  Corp.  et  al..  16124,  20550 
Phillips  Petroleum  Co.  et  al..  918 
Precision  Fabricating  &  Cleaning  Co.  Inc.,  918 
Premcor  Refining  Group.  Inc..  17720 
PSEG  Fossil  LLC.  7197 
Quemetco.  Inc..  et  al..  10931 
Rentokil  Initial  Environmental  Services  et  al.. 
919 


Rouge  Steel  Co..  19236 

Royal  Recovery  Systems.  Inc..  et  al.,  19237 

S.W.  Chemical  Co.,  Inc..  2243 

Seattle  Disposal  Co.  et  al..  40751 

SequaCofp.  et  al..  110 

Settling  Defendants.  8558 

Simpson.  John,  42582 

Specialty  Minerals,  Inc.,  et  al..  758.  7197 

Square  D  Co.,  919 

Stallworth  Timber  Co.,  Inc..  38147 

Tennessee  Farmers  Cooperative  et  al..  8320 

Texaco  Exploration  &  Production  Inc..  17721 

Texaco  Exploration  &  Production  Inc..  et  al., 

2454,  2455 
Texas  Petrochemicals  Corp.,  10932 
TH  Agriculture  &  Nutrition,  L.L.C.,  16759 
Torch  Energy  Co.  et  al.,  37862 
Transcontinental  Gas  Pipe  Line  Corp.,  9781, 

10932 
Viacom,  Inc.,  et  al.,  347 
Waste  Management  of  Massachusetts,  Inc., 

31370 
Westvaco  Corp.,  3235 
Williams  Field  Services  Co.  et  al.,  10933 
Winchendon,  MA,  34954 
Youngstown,  OH,  13662 
Privacy  Act: 
Systems  of  records,  347,  9321,  11711,  11712.. 

16760,  16762,  16763,  17464,  20996, 

31371,  34955.  34990.  39743.  39838. 

39839.  41449.  41450,  41452.  41453 

Reports  and  guidance  documents;  availability,  etc.: 

Crimes  Against  Children  and  Sexually  Violent 

Offender  Registration  Act;  Campus  Sex 

Crimes  Prevention  Act  amendment,  10758 
Information  disseminated  by  Federal  agencies; 

quality,  objectivity,  utility,  and  integrity 

guidelines.  34475.  38467 
Motor  vehicles;  alternative  fuel  vehicle  report, 

39743 
National  origin  discrimination  as  it  affects 

limited  English  proficient  persons; 

prohibition;  policy  guidance  to  Federal 

financial  assistance  recipients.  2671,  19237. 

41455 
Senior  Executive  Service: 
Performance  Review  Boards;  membership. 

43341 
Superfiind  program: 
Bankruptcy  settlement  agreements — 
American  Allied  Additives  Site.  OH.  2244 

Justice  Pn^rams  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request.  921. 

7397.  11517.  21276.  31380,  36023,  36227, 

37867,  38295,  42283 
Submission  for  OMB  review;  comment  request, 

609.  3506.  6277,  7398.  10000.  15413, 

15414,  16765,  30724 
Envitotmiental  statements;  notice  of  intent: 
Alameda  County,  CA;  Juvenile  Justice  Facility 

project,  41735 
Dublin,  CA;  Alameda  County  Government 

Center.  1990 
Fresno  County.  CA;  Juvenile  Justice  Campus, 

1991 
Sacramento  County.  CA;  Juvenile  Hall 

expansion.  41736 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Law  Enforcement  Training  Academies;  2002 

Census  data  collection  agent,  7398 
Serious  and  Violent  Offender  Reentry  Initiative, 

4646,  7203 


Meetings: 
Global  Justice  Information  Network  Fede{al 

Advisory  Committee,  10001 
Public  Safety  Officer  Medal  of  Valor  Review 

Board,  13009 

Juvenile  Justice  and  Delinquency 
Prevention  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Comprehensive  program  plan;  program  activities 

(2002  FY),  38820 
Drug-Free  Communities  Support  Program,  6747 
Juvenile  Mentoring  Program,  6053 
Missing  and  Exploited  Children's  Program. 
15826 
Meetings: 
Coalition  for  Juvenile  Justice,  13009 
Juvenile  Justice  and  Delinquency  Prevention 
Coordinating  Council.  18243 

Labor  Department 

See  Disability  Employment  Policy  Office 

See  Employment  and  Training  Administration 

See  Employment  Standards  Administration 

See  Federal  Contract  Compliance  Programs  Office 

See  Labor  Statistics  Bureau 

See  Mine  Safety  and  Health  Administration 

See  Occupational  Safety  and  Health 

Administration 
See  Pension  and  Welfare  Benefits  Administration 
See  Wage  and  Hour  Division 
See  Workers'  Compensation  Programs  Office 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govemmentwide  requirements.  3266 

Nondiscrimination  on  basis  of  age  in  federally- 
assisted  programs  and  activities.  39830 

Semi-annual  agenda,  33308 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  4746, 

32060,  40%5 
Submission  for  OMB  review;  comment  request, 

350,  351,  4472.  6053.  6057,  10438,  10436. 

13664,  16439,  18636,  19449,  19450, 

20551,  30400,  30401,  31380,  34475. 

34730.  35138.  35139.  35834.  35835. 

36228.  38519.  39048.  39049,  42067, 

42068,  42284 
Committees;  establishment,  renewal,  termination, 
etc.: 
21st  Century  Workforce,  President's  Council. 

5293 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  Council.  11517,  38674 
North  American  Agreement  on  Labor 

Cooperation  National  Advisory  Committee. 

39049 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Bolivia  and  Peru;  combating  child  labor  through 

education,  36228 
Child  Labor  Education  Initiative,  19273 
Combating  child  trafficking  through  education 

in — 
Togo,  19255 
HIV/AIDS  Workplace  Education  Program, 

43141 
Pakistan;  combating  child  labor  through 

education,  36244 
Zambia;  combating  child  labor  through 

education,  41484 


Meetings: 
21st  Century  Workforce.  President's  Council,  et 

al.,  35836 
Employment  of  Adults  with  Disabilities 
Presidential  Task  Force.  3237.  6946 
Organization,  functions,  and  authority  delegations: 
Assistant  Secretary  for  Employment  and 

Training.  31381 
Assistant  Secretary  for  Veterans'  Employment 
and  Training  Services,  3 1 827 
Privacy  Act: 

Systems  of  records,  16816  j 

Reports  and  guidance  documents:  availability,  Etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines.  21776.  39050 

Labor  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1518. 
11716.  13665.  35836.  36648,  4207! 
Committees;  establishment,  renewal,  termination, 
etc.: 
Federal  Economic  Statistics  Advisory 
Committee.  40018 
Meetings: 
Business  Research'Advisory  Council,  15589 
Labor  Research  Advisory  Council.  34733 
Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies: 
quality,  objectivity,  utility,  and  integrity 
guidelines.  38467 

Land  Management  Bureau 

RULES 

Minerals  management: 
Alaska;  National  Petroleum  Reserve  unitization, 

17866 
Mining  claims  or  sites,  locating,  recording,  and 
maintaining;  fee  requirements,  38203 
Organization,  functions,  and  authority  delegations: 
Oregon  State  Office,  OR;  address  change, 
30328 
Correction.  38009 

PROPOSED  RULES 

Minerals  management: 
Coal  management — 
Coal  lease  modifications,  etc..  2618.  4316, 
I7%2 
Mining  claims  under  general  mining  laws; 
surface  management  17962 
Public  administrative  procedures: 
Conveyances,  disclaimers,  and  correction 
documents — 
Recordable  disclaimers  of  interest  in  land; 
amendments.  8216 
Rulemaking  documents;  opportunity  to  resubmit 
comments  due  to  interruption  of  mail  service, 
4940 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  34467, 
41440 

Submission  for  OMB  review;  comment  request, 
99,  3908,  15582,  18019,  21712 
Alaska  Native  claims  selection: 

Doyon,  Ltd.,  2666 

Gwitchyaazhee  Corp.,  8033 
Alternate  agency  mail  sites,  4278 
Areas  of  Critical  Enviroiunental  Concern: 

Idaho,  43680 
Classification  of  public  lands: 

Arizona,  36213 
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Land 

Closure  of  public  lands: 
Arizona.  13190 
Colorado.  30393 
Nevada.  13190,  18020 
Oregon.  35571 
Coal  leases,  exploration  licenses,  etc.: 
Colorado.  30953 
North  Dakota,  20821,  30954 
Wyoming.  3909.  6739,  15583,  18020.  20989, 

32058.  36214 
Conunittees:  establishment,  renewal,  termination, 
etc.: 
Califomia  Desert  District  Advisory  Council, 

42793 
Canyons  of  the  Ancients  National  Monument 

Advisory  Committee,  20147 
Carizo  Plain  Advisory  Committee.  20147 
National  Historic  Oregon  Trail  Interpretive 

Center  Advisory  Board.  37858 
Resource  Advisory  Committees,  20990 
Resource  Advisory  Councils — 
Arizona  et  al.,  10752 
Utah.  1982.  3910 
Steens  Mountain  Advisory  Council,  19584 
Wild  Horse  and  Burro  Advisory  Board.  35829. 

42577 
Environmental  statements:  availability,  etc.: 
Caribou-Targhee  National  Forest,  ID;  SiiK)ky 

Canyon  phosphate  mine.  20821 
Coachella  Valley.  CA;  trails  management  plan. 

38145 
Eureka  County.  NV;  Newmoni  Mining  Corp. 

South  Operations  Area  Project  20821. 

30954 
Farmington  Field  Office,  NM.  43682 
Flat  Canyon  Coal  Tract  UT,  36214 
Grand  Staircase-Escalante  National  Monument 

UT;  3R  Minerals  Coal  Bed  Canyon  Mine. 

18237 
Headwaters  Forest  Reserve  Resource  Area.  CA. 

19585 
Imperial  County.  CA;  Newmoni  Gold  Co. 

Mesquite  Mine  expansion.  31365 
Imperial  Sand  Dunes  Recreation  Area.  CA. 

13359 
Kelsey  Whiskey  landscape  and  Medford  District 

resource  management  plans.  OR.  161 16 
Nevada;  Table  Mountain  Wind  Generating 

Facility.  4470 
North  Baja  Pipeline  Project.  CA.  1365 
Otter  Creek  Tracts.  MT;  mineral  rights  transfer. 

6740 
Phillips  County,  NM:  Zortman  and  Landusky 

Mines.  7191 
Powder  River  and  Billings  Resource  Areas.  MT. 

6943 
Powder  River  Basin  Oil  and  Gas  Project  WY. 

1497.  19235 
Private  Fuel  Storage.  L.L.C..  2702 
Toquop  Energy  Project  NV,  38145.  42055 
Western  United  Stales  and  Alaska;  conservation 

and  restoration  of  vegetation,  watershed. 

and  wildlife  habitat  treatments  on  public 

lands,  101 
Environmental  statements;  notice  of  intent: 
Califomia  Desert  Conservation  Area  Plan.  CA. 

13648.  18022.36215.37859 
Carson  City,  NV;  management  plan,  20991 
Cortez  Gold  Mines.  NV.  32058 
Daniel  Boone  National  Forest  KY.  8033.  8034. 

10969 
Duchesne  and  Uintah  Counties.  UT;  Inland 

Resources,  Inc.  Monument  Butte-Myton 

Bench  oil  field  development  operations. 

30954 
Grand  Resource  Area.  UT.  42793 
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Gimd  Staiicase-Escalaitte  National  Monument, 

UT.  3910 
Imperial  County,  CA;  United  States  Gypsum 
Plaster  City  wallboard  manufacturing 
operatioas  and  Fish  Creek  Quany 
operalioas,  21713 
IvnfMh  Energy  Center,  NV.  7191 
NMioaal  Petroleum  Reserve-Alaska, 

nortfawestem  pntioir,  integrated  activity 
plan,  1982 
Powder  River  Federal  Coal  Production  Region, 
CanvbcU  County.  WY\  Buckskin  Mine 
and  West  Hay  Cieek  TVact;  lease  and 
public  meeting,  42794 
San  Diego  Gas  &  Electric  Co.  Valley-Rainbow 

SOO  kV  iMercoonect  Project,  CA.  100 
Upper  Snake  River  District.  ID,  8034 
Wasboe  County,  NV;  Tracy  to  Silver  Lake    - 

Power  Line  Project,  42795 
Western  United  States,  including  Alaska; 

conservation  and  restoration  of  vegetation, 
watersheds,  and  wildlife  habitats  on  public 
lands,  2901 
West  Mojave  Project,  CA.  39423 
White  River  Resource  Area,  CO,  42796 
Interruption  of  mail  service;  opportunity  to 

resubmit  comments,  4992 
Jurisdictional  transfers: 

Craw  Indian  Reservation.  MT,  31366 
Management  framework  plans,  etc.: 

Utah,  30959 
Meetings: 
Califbinia  Desert  District  Advisory  Council, 

42796 
Colorado  Canyons  National  Conservation  Area 

Advisory  Council,  391 1 
Klamath  Provincial  Advisory  Committee,  18023 
National  Petroleum  Reserve-Alaska  Research 
and  Monitoring  Advisory  Team,  34469 
Powder  River  Regional  Coal  Team,  20992 
Resource  Advisory  Committees — 
Coos  Bay  District,  30394 
Eugene  (OR),  30394 
Medfotd  District,  13192,  35572,  42797 
Northwest  Colorado,  30394 
Roseburg  District,  15585,  35571 
Salem,  8820 
Salem,  OR,  35572 
Southwest  Colorado.  30394 
Resource  Advisory  CouiKils — 
Alaska.  103,  15584 
Arizona.  1983  J 

Central  California,  1319^ 
Central  Montana,  17090 1 
Eastern  Montana,  16435 
Eastern  Washington.  9778 
Front  Range.  9778,  355^ 
Idaho,  1 1358  ! 

Johii  Day/Snake,  15585 
Lower  Snake  River  District,  15584 
Mojave  Soudiem  Great  Basin.  103.  7707, 

15584 
New  Mexico,  1982,  1983,  15584 
Northeast  California,  8035,  41256 
Northeastern  Great  Basin,  13191 
Northwest  California,  13192,  41256 
Oregon,  2235 
Sierra  Front-Notthwestem  Great  Basin,  6546, 

36215 
Southeast  Oregon,  946Z  36215 
Southwest  and  Northwest  Colorado.  7707 
Upper  Snake  River  District,  103,  35572 
Utah,  36216 

Western  Montana,  102,  30722 
Russian  River  and  Upper  Russian  Lake 

Recreation  Corridor,  AK;  National  Forest 


System  land  withdrawal;  public  open 

house,  4278 
Santa  Rosa  and  San  Jacinto  Mountains  National 

Monument  Advisory  Conunittee,  1366, 

11514.42578 
Science  Advisory  Board.  103 
WUd  Horse  and  Burro  Advisory  Board,  9779. 

37859 
Wild  horse  management;  helicopters  and  motor 

vehicles  use — 
California.  2666 
Idaho.  39424 
Wild  horses  management;  helicopters  and 

motorized  vehicles  use;  hearings — 
Colorado.  30957 
Motor  vehicle  use  restrictions: 
California,  35573.  36216 
Colorado,  36216 
Nevada,  36217 

Oregon,  18023.  35573.  36218.  42797 
Oil  and  gas  leases: 
Alaska,  20993 
Colorado,  3911 
Nevada.  8035.  8036 
New  Mexico,  30395 
Utah,  36218,  39424 
Wyoming,  3911,3912 
Opening  of  public  lands: 

Nevada,  36219 
Public  land  orders: 
Alaska,  4279,  6271.  10433 
Arizona.  1368 
California.  31367.  41441 
Colorado,  1983,  1984.  7393,  11706,  18024, 

31367 
Nevada,  8556,  30957 
New  Mexico,  1 1707 
Oklahoma,  1 1707 
Oregon,  11515,  13649,  31367 
South  Dakota,  31368 
Utah,  1367,  1368,  7394 
Wyoming,  8036 
Realty  actions;  sales,  leases,  etc.: 
Alaska,  8310,  21714,  36219 
Arizona,  21714 
California,  41441 

Colorado,  8310,  8311,  21715.  36219 
Montana.  30723 
Nevada.  342.  11359,  18024,  18025,  18026. 

18027,  18238,  19446,  36220 
New  Mexico,  2666,  8992,  18027 
Oregon,  2903,  18028.  21716,  41441 
Utah,  21717.  36220.  41442 
Wyoming.  6740.  15586.  36221.  36222,  36223, 

42798 
Recreation  management  restrictions,  etc.: 
Anchorage  Field  OfTice-managed  public  lands. 

AK;  target  shooting,  fireworiis,  etc.,  35133 
Piedras  Blancas  Light  Station,  CA; 

supplementary  rules,  18238 
Red  Mountain  Polygon.  San  Bernardino  County. 

CA;  firearm  shooting  restriction,  30396 
Sand  Mountain  Wilderness  Study  Area,  ID; 

motor  vehicle  use,  30957 
Resource  management  plans,  etc.: 
Aqua  Fria  National  Monument,  AZ,  20148 
Areata  Resource  Area,  CA,  3228 
California  Coastal  National  Monument,  CA, 

20149 
Canyons  of  the  Ancients  National  Monument. 

CO.  20151 
Catrizo  Plain  National  Monument.  CA,  20152 
Cascade-Siskiyou  National  Monument,  OR, 

20153 
Craters  of  the  Moon  National  Monument,  ID, 

20154 


Elko  and  Wells  Resource  Areas,  NV,  36223 
Fort  Greely  and  Fort  Wainwright  Resource 

Areas.  AK.  30955 
Gold  Belt  Travel  and  Royal  Gorge  Resource 

Areas.  CO,  41442 
Grand  Canyon  Parashant  National  Monument, 

AZ.  20155 
Great  Divide  Resource  Area,  WY.  8701 
Ironwood  Forest  National  Monument,  AZ, 

20157 
Judith- Valley-Phillips  Resource  Area.  MT. 

30958,  41443 
Las  Cienegas  National  Conservation  Area,  AZ, 

42279 
Lower  Gila  Resource  Area,  AZ,  36224 
Medicine  Lodge  Resource  Area,  ID;  land  use 

plan,  2667 
Pinedale  Resource  Area,  WY,  8700 
Price  and  Richfield  Field  Offices,  UT,  2667 
San  Luis  Resource  Area,  CO;  fire  and  fiiels 

management  plan,  30959 
Santa  Rosa  and  San  Jacinto  Mountains  National 

Monument,  C A,  11515 
Socorro  and  Catron  Counties,  NM,  30956 
Sonoran  Desert  National  Monument,  AZ,  20158 
Upper  Missouri  River  Breaks  National 

Monument,  MT,  20158 
West  HiLine  Resource  Area,  MT,  34469 
Royalty  management: 
Fort  Union  Federal  Coal  Production  Region, 

MT  and  ND,  8036 
Survey  plat  filings: 
Alaska,  18029 
Arizona,  4279,  8037 
Aricansas,  8037,  18030 
California,  15587 
Colorado,  6741.  30397 
Florida.  15588 
Idaho.  30397.  42798 
Michigan.  8037,  8993 
Missouri,  4280 
Montana,  30398 
Nebraska,  42799 

New  Mexico,  2668,  15588,  41443 
Oregon,  2668,  15588,  42799 
Washington,  2668,  15588,  42799 
Wyoming,  6742,  42800 
Wild  horses  removal:  " 

Wyoming,  2905,  41443 
Withdrawal  and  leservation  of  lands: 
Arizona,  104.  8038.  8993.  8994 
California.  35830 
Colorado.  6742.  8039.  35574 
Florida.  13192 
Nevada.  7192.  30960 
New  Mexico.  7192.  7193,  36225 
Oregon.  35829.  35830 
Wyoming,  34469,  42800 

Legal  Sorkes  Corporatioii 

RULES 

Aliens;  legal  assistance  restrictions: 
Negotiated  rulemaking  working  group; 
meetings.  42198 
Legal  assistance  eligibility;  maximuni  income 

guidelines.  8484 
Welfare  reform.  19342 

PROPOSED  RULES 

Aliens;  legal  assistance  lestrictions: 
Negotiated  rulemaking  working  group; 

meetings.  3470.  6667 
Participation  in  negotiated  rulemaking  working 
group;  meetings.  18845 
Legal  services;  eligibility: 
Negotiated  rulemaking  working  group; 
meetings.  6214.  13117 
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NOTICES 

Grant  and  cooperative  agreement  awards: 
Civil  legal  services  to  low-income  clients — 
Louisiana.  4760 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Civil  legal  services  to  poor — 
New  Jersey.  42588 
Various  States,  19596,  30976 
State  Justice  Community  Evaluation  Instrument 

design,  1247 
Veterans  legal  services,  34734 
Meetings: 

1611  Negotiated  Rulemaking  Working  Group, 
114 
Meetings;  Sunshine  Act.  1992,  1993,  15590, 

15591,  35593,  37443,  37444 
Reports  and  guidance  documents;  availability,  etc.: 
LSC  Regulations  Review  Task  Force  Report, 

7204 
State  Planning  and  Reconfiguration  Process  and 
State  Planning  Configuration  Standards 
(Program  Letters  02-2  and  02-3),  9331 

Libraries  and  Information  Science, 
National  Commission 

See  National  Commission  on  Libraries  and 
Information  Science 

Library  of  Congress 

See  Copyright  Office.  Library  of  Congress 

RULES 

Disclosure  or  production  of  records  or  information, 
16018 

Management  and  Budget  Office 

See  Federal  Procurement  Policy  Office 

RULES 

Air  Transportation  Safety  and  System  Stabilization 
Act: 
Aviation  disaster  relief-Air  Carrier  Guarantee 
Loan  Program;  technical  amendment, 
17258 
PROPOSED  RULES 
Semi-annual  agenda.  33958 

NOTICES 

Audits  of  States,  local  governments,  and  non-profit 

organizations  (Circular  A-133),  16138 
Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman- 
Hollings): 
Sequestration  final  report  for  2002  FY; 

transmittal  to  President  and  Congress.  5855 
Budget  rescissions  and  deferrals,  34%3 

Cumulative  reports.  41280 
Circulars,  etc.: 
A-25,  2956 
A-94.  5623 
A-76.  97% 
A-133.  16138 
Commercial  activities  performance  (Circular  A- 
76): 
Federal  pay  raise  assumptions  and  inflation 
factors  (Transmittal  Memorandum  No.  24). 
9796 
Committees;  establishment,  renewal,  termination, 
etc.: 
Performance  Measurement  Advisory  Council. 
37461 
Federal  Activities  Inventory  Reform  Act  of  1998; 
'-    implementation: 

Agency  Inventories  of  Activities  that  are  not 
Inherently  Governmental;  availability.  368. 
18255 


Federal  programs;  cost-effectiveness  analysis; 

discount  rates  (Circular  A-94).  5623 
Hospital  and  medical  care  and  treatment  furnished 
by  United  States,  costs;  rates  regarding 
recovery  from  tortiously  liable  third  persons 
(Circular  A-25).  2956 
Meetings: 
Competition  in  contracting:  contract  bundling. 

30403 
Performance  Measurement  Advisory  Council. 
39751 
Reports  and  guidance  documents;  availability,  etc.: 
Costs  and  benefits  of  Federal  regulations;  report 

to  Congress;  comment  request.  15014 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines.  369.  5365.  8452.  9797.  21779. 
40755 

Maritime  Administration 
RULES 

Vessel  documentation: 
Fishery  endorsement:  U.S.-flag  vessels  of  100 
feet  or  greater  in  registered  length.  1 1939 

PROPOSED  RULES 

Vessel  documentation: 
Fishery  endorsement;  O.S.-fiag  vessels  of  100 
feet  or  greater  in  registered  length.  1 8547 
Vessel  financing  assistance: 
Deposit  funds:  establishment  and  administration. 
40260 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1398. 

9497.  10252.  1 1 160.  13819.  16146.  17478. 

42310 
Submission  for  OMB  review;  comment  request. 

386.  1534,  8576.  10253.  38313.40971. 

43383 
Coastwise  trade  laws;  administrative  waivers; 
deadline,  43384 
ALEXES.  15006 
AMAZING  GRACE.  42100 
ANNA  MARIA.  22484 
ANOTHER  REALITY.  10800 
AT  EASE.  12080 
BLUE  LAGOON.  5636 
BOADICEA.  9026 
CAPE  ROSE.  6318 
CINNABAR.  5637 
CLEOPATRA.  18978 
EAGLE.  6319 
ESPRIT  DU  NORD.  9498 
FAIR  TRADES.  37466 
FELLOWSHIP.  1399 
RNE  ROMANCE.  22485 
FINS  &  PINS.  5638 
FREEDOM.  34516 
FRITH  A,  18979 
FULL  CIRCLE.  10801 
GATO  GO.  42099 
GECKO  GECKO.  37467 
HAVSORNEN.  42100 
HOLY  MOSES,  15006 
HOVER-ONE.  22485 
IN  THE  MOOD.  42843 
J&B  I.  2008 
JOLLY  ROGER.  22486 
LADY  CATHERINE.  13820 
LADY  K.  10802 
LADY  SADIE.  9025 
LAUREN  ASHLEY.  37468 
LEWIS  RFEF.  ",2102 
MAK-ATAK.  9500 
I       MAKEN.  9499 


MARQUIS  ATE.  6319 

MEMORY  MAKER.  12080 

MISS  TEAK.  9027 

MISTLETOE.  13820 

MOJO.  15007 

NICOLLE,  9500 

OSPREY.  18980 

PERCEPTION.  9027 

PET.  15008 

PHENIX.  6321 

PHOENIX.  12081 

PILGRIM.  5638 

PUFFIN.  22487 

QUINTESSENCE.  15009 

REBEL  II.  18981 

REEL  LUCKY.  12082 

SEA  BREEZE.  9498 

SEAFARl.  10802 

SEALION.  22488 

SEA-YA,  37468 

SEBIM.  18981 

SHIBUMI.  2009 

SIR  THOMAS  MORE.  38179 

SKOL.  12082 

TIKI  n.  42102 

TRADEWINDS.  13821 

VALHALLA.  37469 

WANDERBIRD.  42101 

WOLF  DEN.  34517 
Commercial  war  risk  hull  and  protection  and 
indemnity  insurance  on  Title  XI  mortgaged 
vessels  operated  exclusively  on  U.S.  rivers, 
waterways,  and  Great  Lakes.  6574 
Grants  and  cooperative  agreements:  availability, 
etc.: 

Ballast  Water  Treatment  Technology 
Demonsu^tion  Program.  38934 
Meetings: 

Marine  Transportation  System  National 
Advisory  Council.  20198 

Private  Intemational  Law  Advisory  Committee. 
13675 
Voluntary  Intermodal  Sealift  Agreement: 

Open  season  for  enrollment  in  2003  FY.  30993 

Medicare  Payment  Ad\isory 
Commission 

NOTICES 

Meetings.  923.  1 1 146.  18637 

Merit  Systems  Protection  Board 

RULES 

Practice  and  procedure: 
Case  suspension  procedures.  381 1 

NOTICES 

Opportunity  to  file  amicus  briefs: 
Abrahamsen.  Kevin  D.  v.  Department  of 

Veterans.  43347 
Thomas.  Charies  F.  v.  Transportation 
:     Department.  9790 
Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines.  21777 
Senior  Executive  Service: 
Performance  Review  Board:  membership.  3514 

Mexico  and  United  States, 

Intemational  Boundary  and 
Water  Commission 

See  Intemational  Boundary  and  Water 

Commission.  United  States  and  Mexico 
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Minerals 


ftfinerab  Management  Sorke 

RULES 

Outer  Coatinental  Shelf;  oil,  gas,  and  sulphur 
openboos: 
Deronunissiomng  activities,  35398 
Royalty  management: 
Rate  relief  or  reduction;  deep  water  royalty 
relief  for  post-2000  OCS  oil  and  gas  leases, 
1862 
Technical  amendments,  19109 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil.  gas,  and  sulphur 
opeiatioDs: 
Exploration  under  salt  sheets;  operations 
suspension,  1171         | 
Conection,  3632  ' 

Fixed  and  floating  platforms;  documents 

incorporated  by  reference,  6453,  14902 
Plans  and  informatioa,  35372 
nocedures  for  dealing  with  sustained  casing 
pressure,  275 
Outer  Continental  Shelf  oil  and  gas  leasing: 
Leasing  incentive  fraroewoik  establishment; 
bidding  systems  and  joint  bidding 
restrictions;  and  royalty  suspmsions; 
claiificalion,  6454 

NOTICES 

Agency  information  collection  activities: 
Proposed  ctdlection;  comment  request,  1781, 
2235,  7394,  9316,  13360,  14963,  14964, 
14966,  14968,  15408.  15409,  21718 
Submission  for  OMB  review;  comment  request, 
4731,  14969,  22445,  30%1,  39739,  43683 
Alternate  agency  mail  sites,  4278 
Committees;  establishment,  renewal,  termination, 
etc.: 
kfinerals  Management  Advisory  Board,  18030 
Eovimiunental  statements;  availability,  etc.: 
Alaska  OCS— 

Beaufort  Sea,  AK;  Liberty  Development  and 

Production  Project,  36020 
Oil  and  gas  exploration  activities.  31368 
Oil  and  gas  lease  program.  19447 
Oil  and  gas  lease  sales.  41730 
Gulf  of  Mexico  OCS— 
OU  and  gas  lease  sales,  16757,  38289 
Oil  and  gas  operations,  1984,  22447 
Main  Pass  Block  299  offshore  Plaquemines 
Parish,  LA;  OCS-generated.  RCRA-exempt 
exploration  and  production  waste  injected 
into  salt  caverns  and  caprock,  5847 
Outer  Continental  Shelf;  five-year  oil  and  gas 
leasing  program,  19447 
Environmental  statements;  notice  of  intent: 
Eastern  Gulf  of  Mexico  OCS— 
Oil  and  gas  lease  sales,  5849 
Historical  royalty  and  production  data  availability, 

18922 
Meetings: 
Fixed  facilities  on  Outer  Continental  Shelf; 
inspection  and  Coast  Guard  regulations 
enforcement;  responsibility  transfer  from 
Coast  Guard  to  MMS,  13193 
Minerals  Management  Advisory  Boad,  6272, 
15411.34470 
Outer  Continoiial  Shelf;  oil.  gas,  and  sulphur 
opertfions:: 
Industry  Awards  Pn^ram  and  Luncheon.  9983 
Outer  Continental  Shelf  operations: 
Alaska  region — 

Oil  and  gas  lease  sales,  2905 
Central  Gulf  of  Mexico- 
Oil  and  gas  lease  sales,  7193 
Civil  monetary  penalties  paid  January  1- 
DecenriKT  31.  2001;  list,  18030 
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Oil  and  gas  lease  sales — 

Restricted  joint  bidders  list,  18033 
Soudi  Atlantic  Planning  Area — 

Official  protraction  diagrams,  18033 
Western  Gulf  of  Mexico — 
Oil  and  gas  lease  sales,  18631 
Reports  and  guidance  documents;  availability,  etc.: 
Texas;  Natural  Gas  Royalty-In-Kind  Pilot 
Report,  21269 

Mine  Safety  and  Healtli 
Admiiysta-ation 

RULES 

Coal  mine  safety  and  health: 
Underground  mines — 
Electric  motor-driven  mine  equipment  and 
accessories  and  high-voltage  longwall 
equipment  standards,  10972 
High-voltage  longwall  equipment  standards; 
correction,  18822 
Education  and  training: 
Hazard  communication  (HazCom); 
establishment,  42314 
Metal  and  nonmetal  mine  safety  and  health: 
Underground  mines — 
Diesel  particulate  matter  exposure  of  miners, 
9180 
Organization,  functions,  and  authority  delegations: 
Headquarters;  relocation,  38384 

PROPOSED  RULES 

Coal  mine  safety  and  health: 

Asbestos  exposure;  measuring  and  controlling; 
public  meetings,  15134,  19140 
Metal  and  nonmetal  mine  safety  and  health: 
Asbestos  exposure;  measuring  and  controlling; 
public  meetings,  15134,  19140 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2246, 
6753,  8322,  17721,  21278 

Education  and  training: 
Mine  rescue  teams;  meeting.  1 1 145 

Petitions  for  safety  standard  modifications; 
summary  of  affirmative  decisions,  31830 

Safety  standard  petitions: 
Aracoma  Coal  Co.  et  al.,  1368 
Consolidation  Coal  Co.,  39746 
Consolidation  Coal  Co.  et  al.,  19284 
Consol  of  Pennsylvania  Coal  Co.  et  al.,  31835 
D&F  Deep  Mine  Buck  Drifi  et  al..  1 1717 
Eastern  Associated  Coal  Corp.  et  al.,  37443 
Laurel  Creek  Co.,  Inc.  et  al.,  14977 
Pine  Ridge  Coal  Co.  et  al.,  6754 
Solid  Rock  Construction,  Inc.,  et  al.,  13196 

Mine  Safety  and  Healtli  Federal 
Review  Conunission 

See  Federal  Mine  Safety  and  Health  Review 
Commission 

Mines  Bureau 

RULES 

CFR  chapter  and  parts  removed,  30803 

Mississippi  River  Conunission 

NOTICES 

Meetings;  Sunshine  Act,  4287,  17090 

Morris  K.  UdaU  Sdiolarsliip  and 
Excdlence  in  National 
Environmental  Policy  Foundation 

PROPOSED  RULES 

Semi-aimual  agenda,  33914 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  13021 
Submission  for  OMR  review;  comment  request, 
4760,  15249,  36917 

Meetings;  Sunshine  Act,  15592 

National  Aoronautics  and  Space 
Administratiott 

RULES 

Acquisition  regulations: 
Contractors;  major  breach  of  safety  or  security, 

7617 
Incremental  funding  and  deobligations  under 

contracts;  limitation,  7648 
Miscellaneous  administrative  and  technical 

revisions,  30602 
Non-commercial  representations  and 

ceitifications  and  evaluation  provisions  for 

use  in  simplified  acquisitions,  38904 
Safety  and  health  solicitation  provisions  and 

contract  clauses,  17016 
Shipment  by  Government  Bills  of  Lading, 

38908 
Federal  Acquisition  Regulation  (FAR): 
Balance  of  Payments  Program,  21534 
Caribbean  Basin  country  end  products,  6116 
Civilian  Agency  Acquisition  Council  and 

Defense  Acquisition  Regulations  Council; 

definitions  for  classified  acquisitions,  61 13 
Claim  definition  and  termination  terais,  43513 
Conmiercial  items;  solicitation/contract/order 

(SF  1449),  13049 
Contract  action  and  contracting  action; 

definitions,  13053 
Cost  accounting  standards;  noncompliance 

notification,  6115 
Definitions,  6112 

European  Union  trade  sanctions,  21538 
Federal  and  federally-funded  construction 

projects;,  government  contractors'  labor 

relations;  open  competition  and  government 

neutrality  preservation,  10528 
Federal  Supply  Schedule  order  disputes  and 

incidental  items,  43514 
Final  submission;  contract  vouchers.  61 18 
Helium  acquisition.  13064 
HUBZone  Program  applicability.  13065 
Introduction.  6111,  13048,  21531,  43511 
Labor  clauses;  application.  13066 
Nondisplacement  of  qualified  workers  under 

certain  contracts;  Executive  Order 

revocation,  61 16 
Performance-based  contracting  preference, 

21532 
Procurement  integrity  rewrite,  13057 
Relocation  costs,  43516 
Sealed  bid  and  negotiated  procurements; 

defmitions,  13054 
Small  Entity  Compliance  Guide,  6121,  10529, 

13068,  21539,  43521 
Solicitation  provisions  and  contract  clauses — 
Commercial  items;  subcontracts;  CFR 
conection,  3441 
Technical  amendments,  6120,  13067,  21538, 

43520 
Veterans  Entrepreneutship  and  Small  Business 

Developmem  Act  of  1996;  implementation; 

correction,  1858 
Grant  and  Cooperative  Agreement  Handbook: 
Incremental  fimding  ai^  deobligations 

limitations,  etc.,  30544 
Conection,  38855 
Inventions  and  contributions.  31 119 

PRWOSED  RULES 

Acquisition  regulations: 
Non-commercial  representations  and 

ceitifications  and  evaluation  provisions  for 
use  in  simplified  acquisitions,  3669 


Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govemmentwide  requirements,  3266 
Federal  Acquisition  Regulation  (FAR): 
Applied  research  and  development;  definitions, 

42174 
Commercial  items — 
Contract  terms  and  conditions  required  to 
implement  statute  or  Executive  orders, 
13076 
Compensation  cost  principle,  19952 
Electronic  listing  of  vehicles  available  for  use 

by  more  than  one  agency,  7256 
Electronic  posting  of  proposed  lulemaking 

withdrawals,  42172 
Federal,  State,  and  local  taxes,  38552 
Hazardous  material  safety  data,  632 
Individuals  with  disabilities;  Section  508 

contract  clauses,  43524 
Miscellaneous  cost  principles,  1 3072 
Prohibited  sources,  13080 
Semi-annual  agenda,  34044 
Trademarks  for  government  products;  meeting. 

17278 
Training  and  education  cost  principle,  34810, 
40136 
Semi-annual  agenda,  33916 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6277, 

18637,  19454,  20174 
Submission  for  OMB  review;  comment  request, 
924,  4474,  6278,  37872 
Committees;  establishment,  renewal,  termination, 
etc.: 
Aerospace  Medicine  and  Occupational  Health 

Advisory  Committee,  35837 
U.S.  Centennial  of  Right  Commission,  3741 
Environmental  statements;  availability,  etc.: 
Cape  Canaveral  Air  Force  Station,  FL,  and 
Vandenberg  Air  Force  Base,  CA;  launch 
of  NASA  routine  payloads  on  expendable 
launch  vehicles,  41525,  43205 
Expendable  launch  vehicles;  routine  payloads, 
11518 
Environmental  statements;  notice  of  intent: 

Pluto-Kuiper  Belt  Mission,  39748 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Proposed  collection;  comment  request,  6010, 
6011,  6012,  6013,  6011,  6233,  6234, 
6235,  6236,  6237,  6911,  17675,  17676, 
17677,  17678,  18178,  18179,  19558, 
20743,  20744,  20745,  34683,  39473 
Submission  for  OMB  review;  comment 
request.  3690,  3691,  6008,  6009,  6013, 
6912,  6913,  14702,  14703,  14704, 
16092,  16093,  16754,  16755,  16756, 
18595,  19427,  19559,  37781,  37782. 
38262,  38263,  38942,  39696,  43290 
Federal  claims  collection: 
Administrative  wage  garnishment,  10447 
Withdrawn,  17090 
Meetings: 
Advisory  Council,  6756,  35838,  43687 
Aerospace  Technology  Advisory  Committee, 

12586 
Biological  and  Physical  Research  Advisory 
Committee,  4474,  4475,  37445.  39072, 
39749 
Earth  Systems  Science  and  Applications 

Advisory  Cotimiittee,  18638 
Minority  Business  Resource  Advisory 
Committee,  2247,  13372,  42806 
Planetary  Protection  Advisoiy  Committee, 

10936 
Space  Flight  Advisory  Conunittee,  19778 
Space  Science  Advisoty  Conunittee,  5001, 
6755,  6756,  10936,  12587,  13372,  35838 


Advisory  Council  task  forces,  1 1365 
Aerospace  Safety  Advisoty  Panel,  6756,  7402, 

37873 
Biological  and  Physical  Research  Advisory 

Committee,  43182 
First  Flight  Centennial  Federal  Advisory  Board, 

9332 
U.S.  Centennial  of  Flight  Commission,  758, 

16126,  36038 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
Advanced  Hi-Temp  Strain  Sensors,  7205 
American  Remote  Vision  Co.,  15418 
Boundary  Layer  Research  Inc.,  2247 
Circuit  Avenue  Netrepreneurs,  15418 
Critical  Care  Innovations,  Inc..  7205 
Enduro  Medical  Technology,  Inc.,  10936 
EnviroMetal  Technologies  Inc.,  10447 
Fiber  Materials,  Inc.,  13807 
Ice  Management  Systems,  Inc.,  5619 
Instrumentation  Technology  Associates,  Inc., 

10937 
Maecker  &  Co.,  2247 
Makel  Engineering,  Inc.,  9008.  31381 
Phoenix  Systems  International,  Inc.,  2247 
Reactive  Material  Placement  Technique  for 

Groundwater  Treatment,  etc.,  35839 
Smart  Material  Corp..  7205 
Tietronix  Software,  Inc.,  31382 
Triton  Systems,  Inc.,  15418 
Veridian  Engineering,  Inc.,  35839 
Williams  Electrical  Systems  Co.,  2248,  7205 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 

quality,  objectivity,  utility,  and  integrity 

guidelines,  37873 

National  Agricultural  Library 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  12513, 
14909 

National  Agricultural  Statistics 
Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  30650. 
40267,41216 
Committees;  establishment,  renewal,  termination, 
etc.: 
Agriculture  Statistics  Advisory  Committee,  7128 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies: 
quality,  objectivity,  utility,  and  integrity 
guidelines,  38467 

National  Archives  and  Records 
Administration 

RULES 

National  Historical  Publications  and  Records 
Commission;  grant  regulations;  plain 
language  usage,  42493 
Public  availability  and  use: 
NARA  facilities;  addresses  and  hours,  43254 
Research  room  procedures;  public  access 
personal  computers  (workstations)  use. 
8199 
Correction,  17286 
Records  management: 
Micrographic  records  management,  31692 
Correction,  39473 
Republication,  34574 
Records  disposition  procedures;  simplification, 
31961' 
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National  Credit 

Technical  amendments,  43253 
PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govemmentwide  requirements,  3266 
National  Historical  Publications  and  Records 
Commission;  grant  regulations;  plain 
language  usage,  5542 
Public  availability  and  use: 

NARA  facilities;  addresses  and  hours.  18146 
Records  management: 
Electronic  records;  expanding  transfer  options, 

43069 
Nixon  Presidential  materials;  reproduction, 
11632 
Semi-annual  agenda,  33922 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  16766, 

18638.  35593.  39442 
Submission  for  OMB  review;  conunent  request, 
5619,  8561,42589 
Agency  records  schedules;  availability,  1 14,  3237, 
5134,  7402,  10001,  13024,  16126,  19454, 
31842,  34958,  38676,  40343,  43350,  43355 
Meetings: 
National  Industrial  Security  Program  Policy 

Advisory  Committee,  21777 
Records  of  Congress  Advisory  Committee, 
38678 
Nixon  Presidential  historical  materials:  opening  of 

materials,  13026 
Privacy  Act: 

Systems  of  records,  1 5592 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines.  21280 

National  Commission  on  Libraries 
and  Information  Science 

NOTICES 

Meetings.  38676 

Meetings;  Sunshine  Act,  15591,  41278,  41279 

National  Communications  System 

NOTICES 

Meetings: 

National  Security  Telecommunications  Advisory 

Committee,  8561 
Telecommunications  Service  Priority  System 

Oversight  Committee,  15419 

National  Council  on  Disability 

NOTICES 

Individuals  with  Disabilities  Education  Act; 

reauthorization,  15830 
Meetings: 
Cultural  Diversity  Advisory  Committee,  7206. 

36920 
Youth  Advisory  Committee,  5853.  13026, 
21281,34734.  36648 
Meetings;  Sunshine  Act.  3916,  9487 

Nati<mal  Credit  Union  Administration 

RULES 

Credit  unions: 
Organization  and  operations — 
Chartering  and  field  of  membership  manual; 

update.  20013 
Loan  interest  rates,  7057 
Prompt  corrective  action  and  insurance 
requirements — 
Financial  and  Statistical  Reports;  filing 
requirements,  12459 


63 


c 


Nalkwal  Credit 


Organizatioii,  functions,  and  authority  delegations: 
Strategic  Program  Support  and  Planning  Office 
et  al..  30772  . 

PROPOSED  RULES 

Credit  unions:  ! 

Prompt  corrective  actiofi — '■ 
Revisions  and  adjustments,  38431 
Semi-annual  agenda,  34198 

NOTICES  ! 

Agency  information  collection  activities: 
Proposed  collectioo;  comment  request,  3239, 
3240 
Nfeetings;  Sunshine  Act,  1994.  5136,  10775, 

18253,  34476,  41527 
Reports  and  guidance  documents:  availability,  etc.: 
Credit  union  non-maturity  deposits,  evaluation; 

comment  request,  3514 
Information  dissemination  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  30976 
Loan  and  lease  losses  allowance  methodologies 
and  federally-insured  credit  unions 
documentation,  37445 
Supervisory  Review  Committee  guidelines, 
19778 

National  Drug  Control  Policy  Office 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Goveramentwide  requirements,  3266 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request, 
40742 
Meetings: 
Drug  Free  Communities  Advisory  Commission, 
6032 
Rqmrts  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  38959 

National  Foundation  on  the  Arts  and 
tte  Humanities 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-firee  wor)q>lace  (grants): 
Govenmientwide  requirements — 
Institute  of  Museum  and  Library  Sciences, 

3266 
National  Endowmem  for  the  Arts,  3266 
National  Endowment  for  the  Humanities, 
3266 
Semi-annual  agenda: 
Institute  of  Museum  and  Library  Services, 

33930 
Nadonal  Endowment  for  the  Arts.  33934 
National  Endowmem  for  the  Humanities,  33938 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1786, 

11719,40971 
Submission  for  OMB  review;  comment  request, 
5620,  6059.  19597 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Coming  Up  Taller  Awards;  management  and 

administration,  5319 
Creation  of  greater  public  awareness  of 
universal  design,  18954 
Meetings: 
Atts  and  Artifacts  Indemnity  Panel,  20999 


Alts  National  Coundl,  8823.  41278 
Combined  Arts  Advisory  Panel,  30979,  35594. 

38678.  41527 
Fellowships  Advisory  Panel,  1525 1 
Humanities  National  Council,  10447 
Humanities  Panel,  10448,  14991.  20551.  20999. 

41528 
Leadership  Initiatives  Advisory  Panel.  34476. 

41277.  43356 
President's  Committee  on  Arts  and  Humanities, 

15251 
Meetings;  Sunshine  Act.  10937.  41278 
National  Endowment  for  the  Aits.  Chairperson; 
determinations: 
Advisory  committees;  information  and  activities; 

public  disclosure.  34477 
Alts  National  Council  meetings;  potential 

closures.  34478 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 

quality,  objectivity,  utility,  and  integrity 

guidelines.  41528 

National  Highway  Traffic  Safety 
Administration 

RULES 

Fuel  economy  standards: 

Light  trucks;  2004  model  year.  16052 
Motor  vehicle  safety  standards: 
Air  brake  systems — 
Trailer  test  rig  modifications;  technical 
amendments.  36819 
Bus  emergency  exits  and  window  retention  and 

release.  19343 
Defective  and  noncompliant  motor  vehicles  and 
items  of  motor  vehicle  equipment;  sale  and 
lease  limitations.  19693 
Interior  trunk  release.  19518 
Occupant  crash  protection — 
Head  impact  protection.  41348 
Safety  equipment  removal;  exemptions  from 
make  inoperative  prohibition  for  persons 
with  disabilities;  petitions  denied,  38423 
Tire  pressure  monitoring  systems;  controls  and 
displays.  38704 

PROPOSED  RULES 

Anthropomotphic  test  devices: 
Occupant  crash  protection — 
Hybrid  III  test  dummies;  instrumented  lower 
legs  for  Hybrid  in-50M  and  5F 
dummies.  22381 
Automotive  fuel  economy: 
Alternative  fiiel  vehicles;  manufacturing 
incentives,  713 
Confidential  business  information.  21198 
Fuel  economy  standards: 
Alternative  fuel  vehicles;  automotive  fuel 

economy  manufacturing  incentives.  10873 
Light  trucks;  2004  model  year,  3470,  4379 
Light  trucks;  2005-2010  model  years.  5767 
Correction.  19536 
Insurer  reporting  requirements: 

Insurers  required  to  file  reports;  list,  14667 
Motor  vehicle  safety  standards: 
Child  restraint  systems — 

Improved  test  dummies,  updated  test 
procedures,  new  or  revised  injury 
criteria,  and  extended  child  restraints 
standards,  21806 
Safety  improvements,  21836 
Commercial  motor  vehicles;  importation.  12806 
Motorcoach  safety  improvements;  public 
meeting.  14903 


North  American  Free  Trade  Agreement 
(NAFTA);  implementation — 
Commercial  vehicles;  retroactive  certification 
by  motor  vehicle  manufacturers.  12790 
Mexican  motor  carriers;  access  to  U.S.; 
recordkeeping  and  record  retention. 
12800 
Passenger  cars  and  other  light  vehicles;  glazing 
requirements  to  reduce  risk  of  ejections  in 
crashes;  withdrawn.  41365 
Rear  impact  guard  labels.  1 5154 
Small  business  entities;  economic  impact.  710 
Tires;  performance  requirements.  10050.  20943 
Correction.  15769 
Motor  vehicle  theft  prevention  standard: 

Parts  marking  requirements;  extension.  43075 
Transportation  Recall  Enhancement. 

Accountability,  and  Documentation  (TREAD) 
Act;  implementation: 
Tire  safety  information;  correction.  5084 
Vehicles  built  in  two  or  more  stages: 
Negotiated  Rulenuiking  Committee — 
Meetings.  4695 

NOTICES 

Agency  infomuttion  collection  activities: 
Proposed  collection;  comment  request.  9353. 

15009.  19800.  42843 
Submission  for  OMB  review;  comment  request, 
766.  767,  3931,  5639,  .5640,  9028.  10253 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Crash  Outcome  Data  Evaluation  System 

development  and  use.  39465 
Increased  seat  belt  use  rates;  iimovative  projects, 

40375 
Model  impaired  driving  records  information 
system;  demonstration  and  evaluation. 
40381 
National  Strategies  for  Advancing  Bicycle 
Safety,  18673 
Insurance  cost  information,  12083 
Meetings: 
Crash  Injury  Research  and  Engineering 

Network,  13822 
Research  and  development  programs,  8834 
Safety  performance  standards;  vehicle  regulatory 
prt^ram,  4313,  35187 
Motor  vehicle  defect  proceedings;  petitions,  etc.: 
Beasley,  Jere  L.;  petition  denied,  38313 
Blake,  Charlene;  petition  denied,  42103 
Fabish,  Douglas;  petition  denied,  18677 
Johnston,  James  J.;  partial  grant  and  partial 
denial,  17105 
Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Defect  and  noncompliance  decisions;  annual 

Ust,  22489 
Importation  eligibility;  determiiuuions,  2951, 
2952.  3777,  8576,  13823,  16146.  16147, 
16148,  17115,  17479,  17483,  18678. 
18679.  18680.  217%.  21797.  22488. 
22498.36664,38314 
Motor  vehicle  safety  standards;  exemption 
petitions,  etc.: 
Advanced  Bus  Industries,  LLC.  1 1 160 
Bridgestone/Firestone  North  American  Tire, 

LLC.  12084 
Cenhiry  Products.  35188 
DaimlaChrysler  Corp.,  5640 
Evenflo  Co.,  Inc.,  21798 
General  Motors  Corp.,  15669 

Recall  hearing  denied,  42599 
General  Motors  North  America,  Inc.,  20574 
Guardian  Industries  Corp.,  38315 
International  Truck  &  Engine  Corp.,  17757. 
19801 


Ktystal  Enterprises.  Inc..  35189 

Krys'tal  Koach,  Inc.,  7446 

Mazda  Motor  Corp.,  19802 

Michelin  North  America,  Inc.,  1399,  9803, 
15672 

NovaBUS,  Inc..  31862 

Reliance  Trailer  Co.,  LLC.  31863 

Toyota  Motor  Corp.,  1270 

Uniroyal  Goodrich  Tire  Manufacturing,  42846 

Volkswagen  of  America.  Inc..  19803,  19804 
Motor  vehicle  theft  prevention  standard: 

Passenger  motor  vehicle  theft  data  (2000  CY), 
11161 
Motor  vehicle  theft  prevention  standards; 
exemption  petitions,  etc.:-; 

Ford  Motor  Co.,  35189 

Mazda  Motor  Corp.,  35191 

National  Indian  Gaming  Commission 

RULES 

Electronic  or  electromechanical  facsimile;  games 
similar  to  bingo:  and  electronic,  computer, 
or  other  technologic  aids  to  Class  11  games; 
deflnitions,  41166 

Federal  claims  collection,  1 274 

Management  contract  provisions: 
Minimum  internal  control  standards,  43390 

PROPOSED  RULES 

Electronic  or  electromechanical  facsimile:  games 
similar  to  bingo;  and  electronic,  computer, 
or  other  technologic  aids  to  Class  II  games; 
defmitions,  13296,  20923 

Management  contract  provisions: 
Minimum  internal  control  standards,  9222, 
19713,  37369 
Correction,  3461,  3537 
Hearing.  1917 

Semi-annual  agenda,  34206 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
612 

Indian  Gaming  Regulatory  Act: 
Fee  rates,  8323 

National  Institute  for  Literacy 

NOTICES 

Meetings: 
Advisory  Board,  9790,  1 1365,  37878 

National  Institute  tit  Corrections 

NOTICES 

Grants  and  cooperative  agreements:  availability, 
etc.: 
Correctional  Management  of  Offenders  in 

Community.  21734 
Effectively  Managing  a  Multi-Generational 

Workforce,  20829 
Interpersonal  communications  in  correctional 

setting;  videotape  production.  13361 
Jail  administration:  basic  guide  development, 

9787 
National  Sheriffs'  Institute:  leadership  training 

program  revision,  30725,  41265 
Prison  Emergencies,  Guide  to  Preparing  for  and 

Managing,  40752 
Strategic  Planning  and  Response,  20831.  34958 
Meetings: 
Advisory  Board.  9789,  19776 

National  Institute  of  Standards  and 
Technology 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  8786, 
1 1097.  18864,  21219.  39957.  43090 


Conunittees;  establishment,  renewal,  termination, 
etc.: 
Advanced  Technology  Program  Advisory 

Committee.  40917 
Advanced  Technology  Visiting  Committee. 

40917 
Malcolm  Bafdrige  National  (^ality  Award — 
Board  of  Overseers.  42236 
Panelof  Judges.  40918 
Manufacturing  Extension  Partnership  National 
Advisory  Board,  40919 
Electron  ionization  mass  spectral  library:  intent 

to  update.  36574 
Information  processing  standards.  Federal: 
Keyed-Hash  Message  Authentication  Code. 
15548 
Inventions,  Government-owned;  availability  for 

licensing,  1966,  4239,  6499,  31789 
Meetings: 
Advanced  Technology  Pro|ram:  proposers' 

conferences,  19160,  19735 
Advanced  Technology  Program  Advisory 

Committee,  l%7.  22051 
Advanced  Technology  Program  and  Hampton 
University:  technology  conference,  9961 
Advanced  Technology  Visiting  Committee, 

7670,  34426 
Computer  System  Security  and  Privacy 

Advisory  Board,  7671.  36574 
Conformity  Assessment  Body:  training 

workshop,  9441    • 
Intemational  Code  Council,  7671 
Malcolm  Baldrige  National  Quality  Award — 
Board  of  Overseers.  34425 
Panel  of  Judges,  34426 
Manufacturing  Extension  Partnership  Ngtional 

Advisory  Board,  717,  19395 
Weights  and  Measures  National  Conference. 

40920 
Worid  Trade  Center  disaster:  building  and  fire 
safety  investigation,  16728,  19395,  38643 
Patent  licenses:  non-exclusive,  exclusive,  or 
partially  exclusive: 
Harvard  College.  President  and  Fellows,  3065 1 
Metara,  Inc.,  39958 
Tiger  Optics,  Inc.,  13749 
University  of  Massachusetts,  1 1098 
Practice  and  procedure: 
Information  Technology  Security  Validation 
Programs:  fees,  41399 

National  Institutes  of  Health 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request.  2892. 
4275,  4722,  5834,  1 1347,  16407.  36202, 
39026 
Submission  for  OMB  review;  comment  request. 
4722.  8274.  13638.  19193.  20984.  31351. 
32057.  34459.  36899.  36900.  36901, 
38132,  39729 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Live  attenuated  dengue  viruses;  development  for 

use  as  human  vaccines,  10420 
Nitric  oxide-releasing  drugs  and  biomaterials; 
development  and  commercialization.  36902 
Inventions.  Government-owned;  availability  for 
licensing.  85.  335.  1488.  2893.  2894.  3219, 
3904,  5834,  5835.  6938.  8275.  9306,  11348, 
11349.  11350,  18232,  22093,  36202,  36904. 
38133 
Meetings: 
Advisory  Committee  to  Director.  3601 1.  38133 
AIDS  Research  Office  Advisory  Council,  19203 


NIH 

Antimicrobial  Resistance  Interagency  Task 

Force:  public  health  action  plan.  30931 
Cancer:  Pain.  Depression,  and  Fatigue: 

Symptom  Management:  Staie-of-the- 

Science  Conference.  1 5406 
Director's  Council  of  Public  Representatives. 

13639 
Fogarty  Intemational  Center  Advisory  Board. 

3905,4723,31352 
Hepatitis  C  management:  consensus 

development  conference,  15405 
Interagency  Autism  Coordinating  Committee, 

I6II3 
National  Cancer  Institute,  336.  1.362.  1489. 

2446.  2447,  3502,  6719.  6720,  6721,  7382, 

7383.9307,9308.  10421,  12024.  12025. 

12026.  13639.  14721.  15215.  16408. 

20143.  21706.  22094.  31817.  31818, 
34944,  35123,  3601 1,  39027,  40320, 
40321,  41434.  42273,  43131.  43132,  43133 

National  Center  for  Complementary  and 

Alternative  Medicine.  2895.  8277.  14954. 

16409,  19195.  35123.  39027.  41435 
National  Center  for  Research  Resources,  336, 

337,  4724,  6721,  7387,  9308,  10421. 

12026.  13640.  15215.  19195.  19196, 
22095,  34945,  37846 

National  Eye  Institute.  1490.  4724.  8549.  9757, 

12027.  191%.  31352.  31818.  34945 
National  Heart.  Lung,  and  Blood  Institute.  337. 

1225.  1226.  28%.  3220,  5837.  6721.  6722. 
9308.9309.  11352.  13640.  14721.  16409. 

16410.  16411.  19197,  22095,  220%, 
31352,  31818,31819.  34945,  36012, 
37847,  38134.  40322.  40952.  42273 

National  Human  Genome  Research  Institute. 

338.  1490.  6722.  9309.  14954.  14955. 
20540,  42274 

National  Institute  of  Allergy  and  Infectious 
Diseases,  338,  1490,  1491,  3503,  4726, 
5838,  5839,  6725,  6726.  6727,  7389.  9312. 
9313,9759,  10422,  10423,  10734,  13641. 
I52l«.  15219.  17706.  22097.  31353, 
34945,34946.35126,36012,36203, 
38134.38135,38136,38137,39030, 
39412,  40323,  41435,  42276.  43136 

National  Institute  of  Arthritis  and 

Musculoskeletal  and  Skin  Diseases.  86.  87. 
88.  339.  340.  1492,  9311,  9312,  9313, 
12032,  14723,  15217,  17708.  19200. 
19201.  22098.  35124.  36013.  39029. 
39410.42277 

National  Institute  of  Child  Health  and  Human 
Development,  3221,  3503,  3907,  5840, 
7385,  7386,  7388,  8277,  9310.  931 1.  9312. 
9758.  10421.  11353.  12027,  12028,  12029. 
13641.  15216.  16113.  16412.  19203. 

20144.  21708.  22099.  31819.  35125. 
36013.  36204.  36205.  38134.  39028,  42277 

National  Institute  of  Dental  and  Craniofacial 
Research,  1363,  1492,  2449.  4725,  6723, 
9310,  10733,  15217,  19198,  20144,  36012, 
37847.  37848,  40324,  40325.  42274 

National  Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  88,  2450,  3504,  6726, 
6727,  9759,  12029,  12031.  13642.  15218. 
16414.  19200.  19201.  19202,  21707. 
22099.  31821.  36013.  42276 

National  Institute  of  Environmenul  Health 
Sciences.  2447.  2450.  4726.  4728.  6724. 
6725,  6726,  7387.  8278.  10422.  10733. 
.  11352.  13640.  14722.  16413,  17709. 
19198,  19199,  19202,  31820.  37847. 
40324,  40325,  40953 

National  Institute  of  General  Medical  Sciences. 
3221.  3905,  3906,  7384,  9310.  10421. 
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15216,  16113.  16412,  HTOS.  21708, 
31819,39411.41435.43133 
NMioiul  Institute  of  Mental  Health,  87,  340. 
1362,  1363,  2449,  2451.  3503.  4725.  5838. 
6725.  7384,  8549,  8550.  9758,  9760, 
11353,  12030,  13642.  14955.  15219. 

16413,  17706,  18234.  19197.  21707. 
34948.  37848,  38134.  31835.  39028. 
39412,  40322,  40323,  41436.  42275, 
43134,  43135,  43136 

Natioaal  Institute  of  Neurological  Disorders  and 
Stroke,  1492,  1493,  3220,  5840,  7385, 
9309,  14721,  14722,  16413,  17707.  17708, 
19199,  22096,  22097,  31820,  31821, 
35125,  38134,  38136,  38137,  42274,  43135 

National  Institute  of  Nursing  Research,  88,  340, 
8550,  19199,  22100,  35124,  39028,  40322, 
41435,  42275 

National  Institute  on  Aging,  338,  6722,  10423, 

12031.  15216.  16114,  17706,  34948, 
36204,  39413 

Natioaal  Institute  on  Alcohd  Abuse  and 

Alcoholism.  341,  L491,  2451,  4725.  7384, 
7388,  7389,  9759,  9760,  13642,  16411, 
17707,  19203,  20541,  21707,  21708, 
34948,  35124,  37848,  37849,  42276.  43134 

National  Institute  on  Deafness  and  Other 
Communication  Disorders,  3504,  4727, 
7386,  7387,  7388,  8277.  9312.  12028. 
12030.  17707,  19201,  35125,  36012, 
39410,  39413,  41436 

National  Institute  on  Drug  Abuse,  1363,  2448, 
4726,  4727,  6723,  6724,  8278,  8549,  9758, 
12027.  12032.  13640.  19201,  22098, 
31353,  34947,  38136,  39029,  39030, 
40325,  41437,  43134,  43135 

National  Institutes  of  General  Medical  Sciences, 
20985 

National  Ubraiy  of  Medicine,  89,  904,  2452, 
4728,  5840,  7389,  7390,  9313,  11354, 

12032.  12033.  22100.  31822.  35126. 
39030.  40326 

Recombinant  DNA  Advisory  Committee,  6728. 
31353 

Scientific  Review  Center,  341,  342,  1363.  2452, 
2453,  3221.  4728.  4730.  5841,  6728.  6731. 
7390,  7391.  8278,  8551,  8553,  9313,  9760, 
10423.  10426.  11351.  11354.  12034, 
12036,  14723,  14724,  14956,  161 14, 

16414,  17709,  17710,  18234,  19204. 
19205.  20144.  20985.  21709,  22100, 
31822,  31823,  34949,  35126,  36014, 
37849,  38137,  38138,  39031,  40326, 
40329,  40953,  41437,  43131,  43136 

Wairen  Grant  Magnuson  Clinical  Center  Board 
of  Governors,  90,  10428,  15219,  36016 

Xenotransplantation  Advisoiy  Committee, 
Secretary's,  7391 
Organization,  fiinctions,  and  authority  delegations: 

Equal  Opportunity  and  Diversity  Management 
Office  et  al.,  14725 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 

Aa:u  Therapeutics,  Inc.,  9762 

Akers  Laboratories,  Inc.,  2^96 

Allon  Therapeutics,  41252  | 

Atienuon,  L.L.C.,  13643 
~   Avakm  Pharmaceuticals,  22101 

CanFite  BioPhanna,  Ltd.,  36205 

Centocor  Ccq>.,  11356 

Deniigenix,  36905 

EycTech  Pharmaceuticals,  Inc.,  22101 

Gene  Control  SJi.,  20541 

GenVec,  Inc.,  22102 

Inlenxll  AG,  43138 

IVAX  Corp.,  2897 


Kosan  Biosciences,  Inc.,  9763 

LigoCyte  Pharmaceuticals,  Inc.,  20542 

Omni  Viral  Therapeutics  LLC,  11357 

Oncoscieen  GmbH,  12038 

OncoTac  Pharmaceuticals,  41253 

Potomac  Pharma,  Inc.,  36206 

Spectral  Dimensions,  Inc.,  39729 

Trinity  BioSystems,  L.L.C.,  6940 

Trophogen,  18234 

Variagenics,  Inc.,  342 

Xanthus  Life  Sciences,  39730 
Privacy  Act: 

Systems  of  records,  6043 
Recombinant  DNA  molecules  research: 

Actions  under  Guidelines,  36619 
Repoits  and  guidance  documents;  availability,  etc.: 

Laboratory  animal  welfare;  humane  care  and 
use;  PHS  policy  change,  14956 

NatJonal  Labor  Relations  Board 

RULES 

Stipulated  records  filed  with  Board  or  Board's 

Administrative  Law  Judges,  656 
Unfair  labor  practice  charges  and  representation 

petitions;  extra  copies  filing  requirements 

eliminated,  657 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Boards;  membership,  5136 

National  Mediation  Board 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  31382 

National  Oceanic  and  Atmospheric 
Administration 

RULES 

Agency  information  collection  activities: 

Reporting  and  recordkeeping  requirements,  5749 
Endangered  and  threatened  species: 
Sea  turtle  conservation — 
Leatheiback  Conservation  Zone;  shrimp 
trawling  requirements;  turtle  excluder 
devices,  34622 
Leathetfoack  turtle  conservation  zone;  shrimp 

trawling  activities;  restrictions,  21585 
Mid-Atlantic  Exclusive  Economic  Zone; 
closure  to  large-mesh  gillnet  fishing, 
13098 
Pound  net  fishery  in  Virginia  waters,  411% 
Shrimp  trawling  requirements;  Atlantic  Ocean 
and  Gulf  of  Mexico;  turtle  excluder 
devices;  Leatheii>ack  Conservation  Zone, 
20054 
Shrimp  trawling  requirements;  Atlantic  waters 
offshore  North  Carolina  and  Florida; 
turtle  excluder  devices,  37723 
Summer  flounder  trawling  requirements; 
tuitle  excluder  devices,  18833 
Steelhead  in  southern  Califotnia;  range 

extension,  21586 
West  Coast  salmonids;  four  evolutionarily 
significant  units;  take,  1 1 16 


Fishery  conservation  and  numagement: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Atka  mackerel,  3446,  3447,  6882 
Bering  Sea  and  Aleutian  Islands  and  Gulf 

of  Alaska  groundfish;  Steller  sea  lion 

protection  measures,  34860 
Bering  Sea  and  Aleutian  Islands  crab; 

Western  Alaska  Community 

Development  Quota  Program,  13291 
Bering  Sea  and  Aleutian  Islands  groundfish, 

18129 
Bering  Sea  and  Aleutian  Islands  groundfish 

and  Gulf  of  Alaska  groundfish;  Steller 

sea  lion  protection  measures,  956,  21600 
Deep-water  species;  closure  to  vessels  using 

trawl  gear  in  Gulf  of  Alaska,  37726 
Groundfish;  reporting  and  recordkeeping 

requirements,  4099,  5148,  22008 
Individual  Fishing  Quota  Program,  20915 
Northern  rockfish,  34624 
Pacific  cod,  6662,  9416,  10635,  1 1262. 

12486,  14882,  40621 
Pacific  halibut  and  red  kiiig  crab,  1 160, 

36845 
Pollock,  3126,  3825,  4677.  10847.  11608. 

13101.  15126.  16325 
Red  king  crab.  6202 
Rock  sole,  flatbead  sole,  and  other  flatfish, 

8906,10113,20057 
Sablefish,  9928 

Salmon;  overfishing  definitions,  1 163 
Shallow-water  species.  35448 
YeUowfin  sole.  34624.  36541,  41639 
Atlantic  highly  migratory  species — 
Atlantic  bluefm  tuna,  39869 
Conunercial  shark  management  measures, 

37354 
Large  coastal,  small  coastal,  pelagic,  blue, 

and  porbeagle  sharks;  correction,  821 1 
Pelagic  longline  fishery;  sea  turtle  protection 

measures,  1668 
Shark  finning  prohibition,  6194 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Golden  crab,  22359 
Gulf  king  mackerel.  4210.  14660 
Gulf  of  Mexico  and  South  Atlantic  coastal 

migratory  pelagic  resources.  4677. 

11055.43558 
Spanish  mackerel.  10113 
U.S.  Caribbean  fishery  management  plans; 

Comprehensive  Fishery  Act  Amendment, 

21598 
Magnuson-Stevens  Act  provisions — 

Essential  fish  habitat,  2343 
Noftheastero  United  States  fisheries — 
Atlantic  bluefish,  38909 
Atlantic  deep-sea  red  crab,  1908 
AtlanUc  herring,  3442.  3445.  20056 
Atlantic  mackerel,  squid,  and  butterfish,  3623, 

37725 
Atlantic  surf  clams,  ocean  quahogs,  and 

Maine  mahogany  ocean  quahogs,  2824 
Black  sea  bass,  38909 
Monkfish,  35928 
Northeast  multispecies,  5241,  21140,  30331, 

38608 
Spiny  dogfish,  30614 

Summer  flounder,  scup,  and  black  sea  bass, 
3126,  6877 
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West  Coast  States  and  Western  Pacific 
fisheries'— 
American  Samoa;  pelagic  management  unit 

species,  4369 
Hawaii-based  pelagic  longline  restrictions, 

16323 
Pacific  Coast  groundfish,  1540,  3820,  7289, 

10490,  15338,  30604,  40870 
Pacific  halibut,  30604 
Pacific  mackerel,  16322 
Pacific  whiting,  18117 
Precious  corals,  1 1941 
Shark  fuming  prohibition,  6194 
West  Coast  salmon,  20056,  30616 
Western  Pacific  Community  Development 
Program  and  Demonstration  Projects; 
eligibility  criteria  and  application 
process,  18512 
Western  Pacific  pelagic,  34408,  40232 
Whiting,  3%32 
International  fisheries  regulations: 
Northwest  Atlantic  Fisheries  Organization;  fish 

quotas  and  effort  allocation,  14881 
Pacific  halibut — 
Catch  sharing  plans,  12885 
Marine  mammals: 
Incidental  taking — 
Atlantic  Large  Whale  Take  Reduction  Plan, 

1133,  1142,  1300,  15493.  20699 
Vandenburg  Air  Force  Base,  CA;  30th  Space 
Wing,  U.S.  Air  Force;  rocket  launches; 
seals  and  sea  lions,  2820 
Practice  and  procedure: 
Information  disclosure  and  employee  testimony 
in  litigation  not  involving  U.S.;  CFR  part 
removed,  7611 
Whaling  provisions: 
Aboriginal  subsistence  whaling  quota,  20055 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Critical  habitat  designations — 
Atlantic  white  mariin,  39328 
Gulf  snirgeon,  39106 
Northern  right  whales  in  Pacific,  7660 
Findings  on  petitions,  etc. — 
Klamath  River  Basin  coho  salmon,  40679 
Loggerhead  turtle,  38459 
Pacific  salmonid  evolutionarily  significant 
units;  delisting,  6215 
Sea  turtle  conservation — 
Fishing  activities  restrictions,  15160 
Hawaii  State  waters;  sea  turtle  interactions 
with  fishing  activities;  environmental 
impact  statement,  31 172 
Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Bering  Sea  and  Aleutian  Islands  groundfish, 

1325 
Bering  Sea  and  Aleutian  Islands  groundfish, 
king  and  tanner  crab,  and  scallop  and 
salmon,  1325 
Bering  Sea  and  Aleutian  Islands  king  and 

tanner  crabs,  1 325 
Cook  Inlet;  non-pelagic  trawl  gear 

prohibition,  40680 
Gulf  of  Alaska  groundfish,  1325,  34424 
Noith  Pacific  Groundfish  Observer  Program, 

15517 
Salmon,  1325 
ScaUop.  1325 
Atlantic  coastal  fisheries  cooperative 
management — 
American  lobster.  282, 4697 


Atlantic  highly  migratory  species — 
Atlantic  bluefin  tuna,  43266 
Atlantic  tunas,  swordfish,  and  sharks;  charter 

boat  operations,  20716,  22165 
Bottom  longline,  pelagic  longline,  and  shark 

gillnet  fisheries;  sea  turtle  and  whale 

protection  measures;  charter  boat 

operations;  public  hearings,  20944 
Pelagic  longline  fishery;  shark  gillnet  fishery; 

sea  turtle  and  whale  protection  measures, 

17349 
Recreational  landings  monitoring;  correction, 

629 
Caribbean,  Gulf,  and  South  Atlantic  fisheries — 
Gulf  of  Mexico  and  South  Atlantic  coastal 

migratory  pelagic  resources,  7123,  8926, 

13587 
Gulf  of  Mexico  Fishery  Management 

Council;  meetings.  40263 
Gulf  of  Mexico  reef  fish,  7123,  8926 
Gulf  of  Mexico  shrimp,  8503,  16359,  31 173 
Overfishing  thresholds,  etc.,  3679 
Puerto  Rico  and  U.S.  Virgin  Islands; 

environmental  impact  statement;  scoping 

meetings,  38060 
Puerto  Rico  and  U.S.  Virgin  Islands  queen 

conch  resources,  1323 
Snapper-grouper,  46% 
South  Atlantic  Fishery  Management  Council; 

meetings,  7344 
South  Atlantic  shrimp,  7344 
Tortugas  Marine  Reserves  establishment, 

5780 
Gulf  of  Mexico  stone  crab,  19155,  42744 
Magnuson-Stevens  Act  provisions — 
[X>mestic  fisheries;  exempted  fishing  permit 

applications,  7341,  7342,  13744,  15516, 

20715,  20943,  43265 
Domestic  fishing;  general  provisions,  19154. 

21618 
Exempted  fishing  permits,  SSS8,  19152 
Northeastern  United  States  fisheries — 
Atlantic  bluefish,  1 1276 
Atlantic  deep-sea  red  crab.  21206.  41936 
Atlantic  hagfish,  16362 
Atlantic  mackerel,  squid,  and  butterfish, 

36556 
Monkfish,  16079 
New  England  Fishery  Management  Council; 

meetings,  1324,  6479.  9646,  10119. 

22035,  39329 
Spiny  dogfish,  13303 
Summer  flounder,  scup,  and  black  sea  bass, 

36139 
West  Coast  States  and  Western  Pacific 
fisheries — 
Coral  reef  ecosystems,  1 1971 
Pacific  Coast  groundfish.  1555,  5%2,  17353, 

17354 
Pacific  Fishery  Management  Council; 

environmental  impact  statement,  18576 
Pacific  Fishery  Management  Council; 

meetings  and  hearings,  1 186 
Pacific  groundfish;  withdrawn,  42750 
Sablefish.  42525 
Western  Pacific  Fishery  Management 

CouncU;  meetings,  8927.  39330 
Western  Pacific  pelagic.  20945,  30346,  38245 
Importation,  exportation,  and  transportation  of 
wildlife: 
Incidental  take  permits — 
Chewuch  River,  WA;  habitat  conservation 

plan,  7122 
International  fisheries  regulations: 
■    Pacific  halibut — 

Catch  sharing  plan  and  sport  fishing 

management,  6220 
Guided  recreational  fishery;  guideline  harvest 

levels,  3867 


Marine  mammals: 
Commercial  fishing  authorizations — 
Atlantic  Large  Whale  Take  Reduction  Plan, 
14690 
Harassment  from  human  activities  directed  at 

wild  animals;  prevention,  4379 
Incidental  taking — 
Cook  Inlet,  AK;  beluga  whales;  subsistence 
harvest  by  Alaska  natives;  limitation, 
30646 
Gulf  of  Mexico;  oil  and  gas  structure  removal 
activities;  bottlenose  and  spotted 
dolphins,  19370 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  60,  1439, 
1440,  21%,  3879,  3880,  3881,  5569,  8230, 
8231,  10671.  13600.  13601.  18865.  31278, 
35%2,  35%3.  42541 
Reporting  and  recordkeeping  requirements, 

15179,  15359 
Submission  for  OMB  review;  comment  request. 
2634,  2635,  6691,  8231.  20741,  20742. 
38067,  41956 
Antarctic  Marine  Living  Resources  Convention 
Act  of  1984;  conservation  and  management 
measures.  10893 
Coastal  zone  management  programs  and  estuarine 
sanctuaries: 
Consistency  appeals — 

Stora  Enso  North  America,  13126 
State  programs — 
Intent  to  evaluate  performance,  22403 
Committees;  establishinent,  renewal,  termination, 
etc.: 
Commercial  Remote  Sensing  Advisory 

Committee,  20742 
International  Dolphin  Conservation  Program; 

expert  panels,  31279 
International  Whaling  Commission,  7134 
Marine  Fisheries  Advisory  Committee,  15359 
Olympic  Coast  National  Marine  Sanctuary 
Advisory  Council,  41400    ' 
Endangered  and  threatened  species: 
Anadromous  fish  take — 
Nez  Perce  Indian  Tribe,  OR;  Inniaha  River 
basin  population  of  Snake  River  spring/ 
summer  chinook  salmon,  34907 
Puget  Sound  Indian  Tribes,  WA;  Hood  Canal 

summer-run  chum  salmon,  34907 
Salmon  and  steelhead  evolutionarily 

significant  units;  limits  on  prohibitions, 
37392 
Washington  State;  Routine  Road  Maintenance 
Program  submission,  3688 
Incidental  take  permits — 
Grants  Pass  Irrigation  District.  OR; 

anadromous  fish,  17408 
Public  Utility  District  No.  I  of  Douglas 
County  et  al.,  WA;  anadromous  fish, 
42755 
Sonoma  County  Water  Agency,  CA; 

anadromous  fish,  1 1 995 
Washington  State  Transportation  Department 
et  al.;  Routine  Road  Maintenance 
Program;  anadromous  fish,  11285 
Environmental  statements;  availability,  etc.: 
Coastal  nonpoint  pollution  control  programs; 
States  and  territories — 
Georgia,  38471 
Ohio,  38471 
Fisheries  research  strategic  plan  (2001).  19164 
Incidental  take  permits — 

Hawaii;  Sute  waters;  sea  turtles.  16367 
National  Estuarine  Research  Reserve  System — 
Tijuana  National  Estuarine  Research  Reserve, 
CA;  Goat  Canyon  Creek  and  Watershed. 
568 
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Pepco's  Cbaik  Point  Generating  Facility,  MD; 

oil  spill,  34674 
San  Francisco  Bay  National  Estuarine  Research 
Reserve.  CA.  1441 
Environinental  statements;  notice  of  intent: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Gulf  of  Alaska  groundfish,  37393 
Coastal  nonpoint  pollution  control  programs; 
Slates  and  territories — 
Delaware.  4393 
Virgin  Islands,  4393 
Incidental  take  permits — 
California;  Mendocino  Redwood  Co.'s  habitat 
and  natural  community  conservation 
plans.  38932 
Middle  Fork  Nooksack  River.  WA;  habiut 
conservation  plan.  37776 
Fisliery  conservation  and  management: 
West  Coast  States  and  Western  Pacific 
fisheries — 
Pacific  Coast  groundfish;  observer  coverage 
plan.  1329 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Ballast  Water  Treatment  Technology 
DenxMistration  Program,  38934 
Chesapeake  Bay;  research  and  development 
projects  to  strengthen,  develop,  and 
improve  stock  conditions  of  fisheries, 
15795 
Chesapeake  Bay  Watershed;  environmental 

education  projects,  16728 
Climate  and  Global  Change  (Yogram,  1719, 

3165.  3263,  16733 
Community-Based  Restoratioa  Program,  6500 
Coral  Reef  Conservation  Program,  193%, 

19403 
Coral  Reef  Ecosystem  Studies.  9251 
Dr.  Nancy  Foster  Scholarship  Program,  18865 
Education  Partnership  Program — 
Minority  Serving  Institutions;  Enviroiunental 
Entiepreneurship  Program,  17050 
Gulf  of  Mexico  Coastal  Ecosystem  Research 

Project,  38644 
Habitat  restoration  partnerships,  1491 1 
John  H.  Prescott  Marine  Mammal  Rescue 
Assistance  Program;  marine  mammal 
stranding  networks,  1720,  13602 
Landscape  characterization  and  restoration, 
integration  and  development,  and  outreach, 
coastal  remote  sensing,  and  information 
resources,  39683 
Mid-Atlantic  Fishery  Management  Council; 

research  proposals.  13602 
Monitoring  and  Event  Response  for  Haimfiil 

Algal  Blooms  Program,  12971 
National  Ocean  Service  Intera  Program;  Federal 

assistance,  20487 
National  Sea  Grant  College  ftogram.  1 190, 

1194 
Ocean  Exploration  Initiative,  1 1675 
Ocean  Remote  Sensing  Cooperative  Institute, 

22403 
Oysters;  assessment  of  suitability  of  non-native 

oysters  in  Chesapeake  Bay,  32016 
Saltonstall-Kennedy  Program;  fishing  industry 
research  and  development  projects,  34427 
MariiK  mammals: 
Atlantic  Ocean.  Gulf  of  Mexko,  and  Caribbean 
fisheries;  marine  mammal  Integrated 
registration  authorization  program,  42237 
Coounercial  fishing  authorizations — 
Hsheries  categorized  according  to  frequency 
of  incidemal  takes;  2002  list,  2410 
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Incidental  taking;  authorization  letters,  etc. — 
Alberta  Energy  Co.  Ltd.  Oil  &  Gas.  USA, 
Inc.;  steel  drilling  caisson  move  through 
Bering  Strait  and  Chukchi  Sea  to 
Beaufort  Sea,  AK;  bowhead  whales,  etc., 
11099 
California  Transportation  Department, 

Humbolt  County,  CA;  seismic  retrofit  of 
three  bridges  at  Humboh  Bay;  Pacific 
harbor  seals.  17409 
North  Atlantic  Energy  Service  Corp.; 

Seabrook  Station  Nuclear  Power  Plant, 
NH;  harbor,  gray.  harp,  and  hooded 
seals,  61 
Southern  California;  U.S.  Geological  Survey; 
seismic  reflection  data  collection  on 
landslide  and  earthquake  hazards; 
pinnipeds,  cetaceans,  etc.,  42541 
Tuna  caught  in  Eastern  Tropical  Pacific 
Ocean  purse  seine  fishery  where  no 
dolphins  were  killed  or  seriously  injured; 
dolphin-safe  labeling  standard,  7134 
U.S.  Geological  Survey;  Southern  California; 
seismic  reflection  data  collection.  15360 
University  of  California  San  Diego,  CA; 
North  Pacific  Acoustic  Laboratory;  low 
frequency  sound  source  operation,  2857 
Vandenberg  Air  Force  Base,  CA;  30th  Space 
Wing,  U.S.  Air  Force;  rocket  launches; 
seals  and  sea  lions,  9701,  38939 
Vandenberg  Air  Force  Base,  CA;  Dcltii  IV/ 
Evolved  Expendable  Launch  Vehicle; 
Pacific  harbor  seals,  etc.,  36151 
Washington  State;  California  sea  lions; 
pinniped  removal  authority,  5256 
Washington  State;  seismic  hazard 

investigations;  harbor  porpoise,  killer 
whale,  Dall's  porpoise,  harbor  seal,  etc.. 
5792,  35793 
Stock  assessment  reports  and  guidelines; 

availability,  10671 
Taking  and  importation — 

Ecuador;  yellowfin  tuna  and  yellowfin  tima 
products  harvested  with  purse  seine 
vessels,  etc.,  in  eastern  tropical  Pacific 
Ocean;  affirmative  finding  renewed, 
19415 
Mexico;  yellowfin  tuna  and  tuna  products 
harvested  in  eastern  tropical  Pacific 
Ocean;  affirmative  finding.  42756 
Peru;  yellowfin  tuna  and  yellowfin  tuna 
products  harvested  by  purse  seine  in 
eastern  tropical  Pacific  Ocean; 
importation  into  U.S.  prohibited,  3S%3 
Meetings: 
Atlantic  Billfish  Advisory  Panel.  12976 
Atiantic  Highly  Migratory  Species  Advisory 

Panel,  12976 
Atiantic  States  Marine  Fisheries  Commission 
coastal  fisheries  management  plans,  8007 
Caribbean  Fishery  Management  Council.  10680. 

10895.  35500 
Gulf  of  Mexico  Fishery  Management  Council. 
717.  3689. 6504.  8525,  9705,  10135, 
15549,  20958,  30366,  30878,  34908, 
37395,  38472,  41697.  42547.  43283,  39959 
Hawaiian  Islands  Humpback  Whale  National 
Marine  Sanctuary,  HI;  management  plan. 
17672 
Individual  fishing  quota  stakeholders.  15800 
International  Commission  for  Conservation  of 
Atiantic  Tunas,  U.S.  Section  Advisory 
Committee,  7358,  36575 
Magnuson-Stevens  Act  provisions — 
Essential  fish  habitat  Steering  Committee, 
21639 


Marine  Fisheries  Advisory  Committee,  19555 
Mid-Atiantic  Fishery  Management  Council, 
1441,  4947,  8232,  10135,  15801.  18174. 
36857 
National  Sea  Grant  Review  Panel.  13606 
New  England  Fishery  Management  Council, 
1201.  2639,  4394,  4395.  6231.  6505.  9705. 
11098.  12976.  16368,  17054,  19555, 
20958,  30366,  31280,  35100.  35964, 
36857,  373%,  38473.  42547 
North  Pacific  Fishery  Management  Council, 
2198.  2858,  3690,  4706,  57%,  1 1676, 
13316.  21220,  34434.  35101 
North  Pacific  Research  Board.  2639.  8232 
Northwestern  Hawaiian  Islands  Coral  Reef 

Ecosystem  Reserve.  HI;  designation.  13749 
Northwestern  Hawaiian  Islands  National  Marine 

Sanctuary,  HI;  designation.  17673 
Pacific  Fishery  Management  Council.  569. 
1201.  1442.  4947,  57%,  7358.  10680. 
12977.  13317,  15550.  18175.  19165, 
19556,  20959,  30367,  34434,  35501,  38474 
Science  Advisory  Board,  9442,  42238 
South  Atlantic  Fishery  Management  Council, 

57%,  7138,  35102,  38260 
Western  Pacific  Fishery  Management  Council, 

14916,  18176,  19165,  20742 
Western  Pacific  Management  Council,  20960 
Ocean  and  coastal  resource  management: 
Marine  sanctuaries — 
Florida  Keys  National  Marine  Sanctuary,  FL; 
coral  reef  restoration  activities;  area  to 
be  avoided,  34435 
Hawaiian  Islands  Humpback  Whale  National 
Marine  Sanctuary,  HI;  meetings,  12525 
Northwestern  Hawaiian  Islands  Coral  Reef 

Ecosystem  Reserve,  HI,  1 1997 
Northwestern  Hawaiian  Islands  National 

Marine  Sanctuary.  HI.  1 19% 
Special  use  permit  requirements,  35501 
Permits: 
EiKlangered  and  threatened  species.  62.  308. 
2859.  3165.  6232.  6691,  8233,  8526, 
11676,13607.14698,15801,17970. 
19165.  19166,  19416.  20094,  34436, 
36158,  38648,  38940.  39362,  40920, 
42757,  43586 
Exempted  fishing,  1442.  17673,  34675 
Foreign  fishing,  62,  4395,  40277 
Marine  mammals.  870,  1739.  2198.  4239.  5797. 
7139.  7360,  8526,  8941,  10681,  11677, 
14699,  18868,  19167,  20491,  22052, 
3065 1 ,  34909,  35 1 02.  35%5.  38262. 
40920,  42758,  43283,  43285,  43586,  43587 
Scientific  research,  1442,  34909,  39960 
Reports  and  guidance  documents;  availability,  etc.: 
Alaska,  Atiantic  and  Gulf  of  Mexico,  and 
Pacific  marine  mammal  stock  assessment 
reports,  19417 
Large  coastal  sharks;  assessment  modeling 

paper,  36858 
National  Artificial  Reef  Plan  revision;  comment 

request,  8233 
Safety  of  Life  at  Sea,  1974  International 
Convention — 
Nautical  charts;  identification  of  items 
meeting  Convention  definition;  policy 
statement,  39695 
U.S.  Atiantic  and  Gulf  of  Mexico;  small  coastal 

shark;  stock  reassessment,  30879 
West  Coast  States  and  Western  Pacific 
fisheries — 
Western  Pacific  crustacean;  2002  bank- 
specific  harvest  guidelines,  1 1678 
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National  Paric  Service 

RULES 

Special  regulations: 
Appalachian  National  Sceiuc  Trail,  ME  et  al.; 

snowmobile  routes,  8479 
Wrangell-St.  Elias  National  Park  and  Preserve, 

AK;  resident  zone  communities  added, 

8481 

PROPOSED  RULES 

Special  regulations: 
Assateague  Island  National  Seashore.  MD  and 

VA;  personal  watercraft  use,  30339 
Fire  Island  National  Seashore  Off-Road  Driving 

Regulations  Negotiated  Rulemaking 

Advisory  Committee;  meetings,  30338 
Golden  Gate  National  Recreation  Area,  CA;  pet 

management,  1424 
Yellowstone  and  Grand  Teton  National  I^rks 

and  John  D.  Rockefeller.  Jr..  Mennrial 

Parkway;  snowmobile  and  snowplane  use; 

limitations  and  prohibitions,  15145 

NOTICES 

Agency  infoimation  collection  activities: 
Proposed  collection;  comment  request,  17436, 

17437 
Submission  for  OMB  review;  comment  request, 

35134; 
Alternate  agency  mail  sites.  4278 
Boundary  establishment,  descriptions,  etc.:  . 
Indiana  Dunes  National  Lakeshore,  IN,  30398 
San  Antonio  Missions  National  Historical  Park, 

TX,  42280 
Committees;  establishment,  renewal,  termination, 
etc.: 
Chalmette  Battiefield  Task  Force,  8312 
Native  American  Graves  Protection  and 

Repatriation  Review  Committee,  18033, 

30399 
Concession  contract  negotiations: 
Crater  Lake  National  Parte,  CA,  17438 
Fire  Island  National  Seashore.  NY,  42280 
Lake  Mead  National  Recreation  Area.  Willow 

Beach  Site,  C A;  raft  float  trips  and  limited 

visitor  services,  8312 
Concession  contracts  and  permits: 

Expiring  contracts;  extension  for  up  to  one  year, 

17438,  17439 
Environmental  statements;  availability,  etc.: 
Alcatraz  Island,  Golden  Gate  National 

Recreation  Area,  CA;  17714 
Death  >Valley  National  Parte,  CA  and  NV,  137% 
Denali  National  fark  and  Preserve,  AK; 

termination,  39037 
Devils  Tower  National  Monument,  WY;  general 

management  plan,  13193 
George  Washington  Memorial  Parkway.  VA; 

Mount  Vernon  Trail  Bridge  No.  12;  safety 

realignment,  14971 
Glen  Echo  Park,  MD;  Nortii  Arcade 

rehabilitation,  14971 
Grand  Pottage  National  Monument,  MN; 

general  management  plan,  13799 
Great  Basin  National  Park,  NV,  20160 
Great  Falls  Park,  VA;  entrance  station 

reconstruction,  17715 
Jones  Point  Park,  Woodrow  Wilson  Bridge 

Project,  VA.  1499 
Kenai  Fjords  National  Park.  AK;  meetings. 

22448 
Lake  Mead  National  Recreation  Area.  NV. 

20160 
Littie  Rock  Central  High  School  National 

Historic  Site,  AR;  general  management 

plan,  17441 


Mary  McLeod  Bethune  Council  House  National 

Historic  Site.  Washington,  DC,  11360 
Mojave  National  Preserve,  CA;  general 

management  plan,  17441 
Mount  Rainier  National  Park,  WA;  general 

management  plan,  17445 
Natchez  Trace  Partcway,  MS,  3228 
National  Coal  Heritage  Area,  WV,  17446 
Organ  Pipe  Cactus  National  Monument,  AZ; 

Sonoran  pronghom.  17715 
Padre  Island  National  Seashore,  TX,  1541 1 
Point  Reyes  National  Seashore,  CA;  non-native 

deer  management  plan,  1 7446 
Provincetown  Municipal  Airport.  MA.  4732 
Saugus  Iron  Works  National  Historic  Site,  MA, 

35574 
Tonto  National  Monument,  AZ,  20545 
.   Voyageurs  National  Park,  MN;  general 

management/visitor  use  and  faciUties  plans, 

17447 
Washington  Monument;  Washington,  DC; 

permanent  security  improvements,  34950 
Washita  Battiefield  National  Historic  Site,  OK, 

904 
Wilson's  Creek  National  Battiefield,  MO,  39038 
Yellowstone  and  Grand  Teton  National  Parks 

and  John  D.  Rockefeller,  Jr.,  Memorial 

Partcway,  WY  and  MT,  15223 
Yosemite  National  Park.  CA;  fire  management 

plan,  41444 
Environmental  statements;  notice  of  intent: 
Biscay ne  National  Parte,  FL,  20162,  42280 
Blue  Ridge  Parkway,  NC;  general  management 

plan.  11361 
Capitol  Reef  National  Park.  UT;  Burr  Trail  road 

modifications,  1745S 
Chiricahua  National  Monument.  AZ;  fire 

management  plan.  4733 
Colorado  National  Monument.  CO;  general 

management  plan.  1 1 362 
Dinosaur  National  Monument.  UT  and  CO. 

11363 
Fallen  Timbers  National  Battlefield  and  Fort 

Miamis  National  Historic  Site.  OH;  general 

management  plan,  13799 
First  Ladies  National  Historic  Site,  OH;  general 

management  plan,  13800 
Fort  Matanzas  National  Monument,  FL.  14971 
Glacier  Bay  National  Park  and  Preserve.  AK. 

8313,  30399 
Golden  Gate  National  Recreation  Area,  CA; 

transportation  infrastructure  and 

management  plan,  1 7439 
Grand  Canyon  National  Parti,  AZ,  40749 
Great  Smoky  Mountains  National  Park.  TN. 

1500,  17716 
Lake  Mereditii  National  Recreation  Area  and 

Alibates  Hint  Quarries  National 

Monument,  TX;  general  management  plan, 

17456 
Low  Country  Gullah  Culture  Special  Resource 

Study.  SC  and  GA.  17456 
Minidoka  Internment  National  Monument.  ID. 

20163 
Research  specimens  lawfiilly  collected  from 

National  Park  System  units;  information 

resulting  in  commercial  value;  benefits- 
sharing  agreements,  18034 
Rosie  tfie  Riveter/Worid  War  II  Home  Front 

National  Historical  Parte,  CA,  13801 
Santa  Monica  Mountains  National  Recreation 

Area,  CA,  13801 
Schuylkill  River  Valley  National  Heritage  Area. 

PA.  4734 
Sequoia  and  Kings  Canyon  National  Parks, 

CA— 
Wild  and  scenic  river  comprehensive 
management  plans.  13802 


Upper  Housatonic  Valley  National  Heritage 

Area,  CT  and  MA.  11363 
Valley  Forge  National  Historical  Park.  PA; 

general  management  plan.  13194 
Washington-Rochambeau  Revolutionary  Route. 

Rl  et  al..  9983 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Land  and  Water  Conservation  Fund — 
Civil  War  battlefield  land;  non-Federal 
acquisition,  13803 
Rivers,  Trails,  and  Conservation  Assistance 

Program.  41731 
Urban  Park  and  Preserve  Recovery  Program. 

907 
Meetings: 
Acadia  National  Park  Advisory  Connnission. 

4994,  35575 
Cape  Cod  National  Seashore  Advisory 

Commission.  1500.  13649,  39425 
Cape  Krusenstem  National  Monument  and 

Kobuk  Valley  National  Park  Subsistence 

Resource  Commissions,  35575 
Concessions  Managemeni  Advisory  Board,  5290 
Concession  workshop;  how  to  apply  for  a 

concession  authorization,  43684 
Death  Valley  National  Park  Advisory 

Commission.  42281 
Delaware  Water  Gap  National  Recreation  Area 

Citizen  Advisory  Commission,  17457. 

35575 
Denali  National  Park  and  Preserve  Subsistence 

Resource  Commission,  908,  41445 
Gates  of  Arctic  National  Park  Subsistence 

Resource  Commission.  35576 
Gettysburg  National  Military  Park  Advisory 

Commission,  8556.  20546 
Golden  Gate  National  Recreation  Area  and 

Point  Reyes  National  Seashore  Advisory 

Commission,  1782,  4735 
Kaloko-Honokohau  National  Historical  Park 

Advisory  Commission,  17717 
Lake  Garte  National  Park  and  Preserve 

Subsistence  Resource  Commission,  908 
Manzanar  National  Historic  Site  Advisory 

Commission.  17717 
Na-Hoapili  O  Kaloko  Honokohau.  Kaloko- 
Honokohau  National  Historical  Park 

Advisory  Commission,  40750 
National  Capital  Memorial  Commission,  8314 
National  Park  System  Advisory  Board,  34951. 

39425 
National  Preservation  Technology  and  Training 

Board,  16758 
Native  American  Graves  Protection  and 

Repatriation  Review  Committee.  17457 
Trail  of  Tears  National  Historic  Trail  Advisory 

Council,  39038 
National  Park  System: 
Haleakala  National  Park.  HI;  wilderness  area 

designation,  6944 
National  Register  of  Historic  Places: 
National  Historic  Landmarks;  boundaries, 

10926.  10927 
Pending  nominations.  1500.  1501.  1502.  4280. 

4281.  4735,  6743,  6744,  8314,  10926, 

13805,  15411,  15412,  17458.  17459, 

20164,  20165,  34471,  34951.  34952, 

38290,  41446,  42579,  42580.  42581 
National  Underground  Railroad  Networie  to 
Freedom  Act;  implementation: 
Official  symbol  designation.  17460 


FEDERAL  REGISTER  INDEX,  Jaonary-Juiie  2002 


NatkHud  Park 


Native  Anwrican  human  remains  and  associated 
fimeraiy  objects: 
American  Museum  of  Natural  History,  New 
York,  NY— 
Hutswunu  seagull  hat  fnmi  Angoon,  AK. 

35576 
Inventory  from  U  Plata  Comty,  CO,  13649 
Inventory  from  North  Slope  Borough,  AK, 

41446 
Inventory  from  Pinal  County,  AZ,  18035 
Inventory  from  Sioux  County  et  al.,  NE, 
17460 
Arkansas  Archeological  Survey,  AR — 
Inventory  from  Oark  County  et  al.,  AR, 
18240 
Chugach  National  Forest,  AK — 
Dehydrated  duck  head,  etc.,  from  Palutat 
Cave  site.  Prince  William  Sound,  AK, 
17462 
Chugach  National  Forest  and  Anchorage 
Museum  of  History  and  Art,  AK — 
,  Glass  trade  beads,  etc.,  from  Uqciuvit  site. 
Esther  Passage,  AK,  17461 
Death  Valley  National  Park,  CA  and  NV— 
Inventory  from  various  sites  in  Inyo  County 
et  al.,  CA,  1503 
Effigy  Mounds  National  Monument  Harpers 
Ferry,  lA — 
Inventory  from  various  moinds  within  Effigy 
Mounds  National  Monument,  lA,  13008 
Land  Management  Bureau.  Arizona  State 
Office,  AZ— 
Inventory  from  salvage  excavations  near 
Littlefield.  AZ,  13650 
Land  Management  Bureau,  Nevada  State  Office, 
NV— 
Inventory  from  Spirit  Cave,  NV,  17463 
Louisiana  Culture,  Recreation,  and  Tourism 
Department,  Archaeology' Division.  Baton 
Rouge,  LA — 
Pottery  vessels  from  Gark  County  et  al.,  .AR, 
13651 
Milwaukee  Public  Museum,  WI — 
Dilzini  Gaan  masks  and  medicine  staff,  1505 
Inventory  from  Catron  County,  NM,  13652 
Natchez  Trace  Parkway.  Tupelo,  MS — 
Inventory  from  Alton's  Chickasaw  Village  et 

al.,  MS.  909 
Inventory  from  Mangum  site.  MS,  910 
Inventory  from  Maybetiy  site,  TN,  91 1 
Inventory  from  Rock  Creek  site.  AL.  912 
Oregon  State  Museum  of  Anthropology.  OR — 
Inventory  from  Klamath  County.  OR  or  CA. 
913 
Peabody  Museum  of  Archaeok>gy  and 
Ethnology,  Harvard  University,  MA — 
Beaded  blanket  fragment  from  near  Fort  Sill, 

OK,  13654 
Inventory  from  Kaganil  Island.  AK,  13653 
Inventory  from  Nantucket.  MA,  13655 
Inventory  from  Norton  Sound.  AK.  13654 
Inventory  from  Unalaska,  AK.  13653 
Tlingit  headdress  from  shaipan's  grave  on 
Baranof  Island,  AK,  13652 
Phoebe  A.  Hearst  Museum  of  Anthropology, 
University  of  California,  Berkeley,  CA — 
Inventory  from  Butte  and  Tehama  Counties. 

CA,  35578 
Inventory  from  Clear  Lake.  Lake  County. 

CA,  35577 
Inventory  from  Humboldt  County,  CA,  1506 
Reclamation  Bureau,  Central  Arizona  Project 
Repository  and  Phoenix  Area  Office,  AZ — 
Inveiitory  from  various  sites  in  Arizona. 
8994,8996 
Robert  S.  Peabody  Museum  of  Archaeology. 
MA— 
Cultural  items  from  Pecos  Pueblo,  NM, 
36646 


Springfield  Science  Museum,  MA — 
Glass  beads,  etc.,  from  east  bank  of  Cayuga 

Lake,  Union  Springs,  NY,  17463 
Navajo  hide  pouch,  41447 
State  University  of  West  Georgia,  GA — 

Inventory  from  Rae's  Creek  Site,  GA,  1507 
Statue  of  Liberty  National  Monument,  New 
Yorit,  NY- 
Inventory  from  Liberty  Island  and  Ellis 
Island.  NY.  35579 
University  of  Denver,  Anthropology  Department 
and  Museum,  CO — 
Inventory  firom  Big  Sandy,  Sublette  County, 

WY.  4736 
Inventory  from  Navajo  County,  AZ,  and  San 
Juan  County.  NM,  9002 
Western  Archeological  and  Conservation 
Center,  Tucson,  AZ — 
Inventory  from  Cibola  and  McKinley 

Counties,  NM,  and  Apache  County,  AZ, 
914 
Zion  National  Park,  Springdale,  UT — 
Culturally  unidentifiable  human  remains  from 
Zion  National  Park.  35580 
Realty  actions;  sales,  leases,  etc.: 
Delaware  Water  Gap  National  Recreation  Area, 
NJ  and  PA,  9318 
Reports  and  guidance  documents;  availability,  etc.: 
Director's  Order;  agency  policies  and  leased 
space  acquisition,  20546 
Resource  management  plans,  etc.: 
Craters  of  the  Moon  National  Monument,  ID, 

20154 
Grand  Canyon  Parashant  National  Monument 
AZ,  20155 

Nationa]  Science  Foundation 

RULES 

Research  misconduct  policy,  1 1936 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Governmentwide  requirements,  3266 
Research  misconduct  policy.  3666 
Semi-annual  agenda.  33942 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2248, 
2914,  4762,  8562,  8563,  8823,  11146, 
16454 
Submission  for  0MB  review;  comment  request, 
1787.  2249.  3917,  5853,  6278.  1 1 147, 
11720,  16455.  31383.  31384,  31844, 
32065,  32066,  32067,  38295,  39443 
Antarctic  Conservation  Act  of  1978;  permit 
applications,  etc.,  10004.  18253,  38296 
Committees;  establishment,  renewal,  termination, 
etc.: 
GPRA  Performance  Assessment  Advisory 

Committee.  43688 
National  Science  Board.  5319 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Federal  Demonstration  Partnership.  Phase  IV, 
6060 
Meetings: 
Alan  T.  Waterman  Award  Committee,  1520 
Biological  Sciences  Advisory  Committee,  13372 
Business  and  Operations  Advisory  Committee, 

10937 
Computer  and  Information  Science  and 

Engineering  Advisory  Committee,  31846 
Cyberinfrastructure  Advisory  Committee,  759, 

5136,  15834 
IX>E/NSF  Nuclear  Science  Advisory 
Committee,  7206 


Education  and  Human  Resources  Advisory   ' 

Committee,  19456 
Environmental  Research  and  Education 

Advisory  Committee,  11721 
Equal  Opportunities  in  Science  and  Engineering 

Advisory  Committee,  2915,  38299 
Geosciences  Advisory  Committee,  16456,  41279 
Integrative  Activities  Advisory  Panel,  42081 
Interagency  Arctic  Research  Policy  Committee, 

40345 
Mathematical  and  Physical  Sciences  Advisory 

Committee,  18041 
Polar  Programs  Office  Advisory  Committee, 

20845 
Proposal  review  meetings,  9791 
Research,  Evaluation,  and  Communication 

Special  Emphasis  Panel,  1520 
Small  Business  Industrial  Innovation  Advisory 

Committee,  38299 
Meetings;  Sunshine  Act,  2250,  10235,  21777, 

39444 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 

quality,  objectivity,  utility,  and  integrity 

guidelines,  21778,  38467.  39444 
National  origin  discrimination  as  it  affects 

limited  English  proficient  persons; 

prohibition;  policy  guidance  to  Federal 

financial  assistance  recipients,  10938 

Natiimal  Security  Agency/Central 
Security  Service 

NOTICES 

Privacy  Act: 
Systems  of  records,  34689 

National  Technical  Information 
Service 

NOTICES 

Committees;  establishment,  renewal,  termination, 
etc.: 
AdvisMy  Board,  1968,  37777 

National  Teleconununications  and 
Information  Administration 

RULES 

Commercial  wireless  communications  service: 
Frequency  spectrum  reallocation;  private  sector 
reind>ursement  to  Federal  entities,  41 182 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request, 
8786,  8787 
Broadband  networks  and  advanced 

telecommunications  services  deployment; 
comment  [teriod  closed,  3483 
Children's  Internet  Protection  Act: 
Protection  measures  and  safety  policies; 
effectiveness;  comment  request,  373% 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Public  Telecommunications  Facilities  Program, 

4239,  11102 
Technology  Opportunities  Program,  4240 
Meetings: 
Public  safety  communications  interoperability; 
current  and  emerging  solutions;  summit, 
36158 
Spectrum  Management  and  Policy  Summit, 
10682 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act,  4288,  8825,  13807, 
30727.  38528,  41530 
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Natural  Resources  CmiservatioD 
Serrkte 

NOTICES 

Conservation  Practices  National  Handbook: 
Conservation  practice  standards,  new  or  revised; 

comment  request,  20724,  37774 
Enviroiuncntal  statements;  availability,  etc.: 
Bayou  Duralde-Lower  Nezpique  Watershed, 

LA,  20724 
Central  Closed/Estancia  Basin  et  al..  NM,  1956 
Holly  Beach  to  Constance  Beach  Segmented 

Breakwaters  Enhancement  and  Sand 

Management  Project,  LA,  31761 
Jicarilla  Apache  Nation  et  al.,  NM,  6481 
Kelly  Creek  Watershed,  MO,  20725 
PeUaphalU  Cieek  Watershed,  MS,  2627 
Plain-Honey  Creek  Watershed,  Wl.  39336 
Sandstone  Creek  Watershed  ,  OK,  21215 
Shammack  Creek  Watershed,  MS,  10889 
Sixmile-SL  Charles  Watershed,  CO,  4700 
South  Slough  Estuarine  Research  Reserve,  OR, 

21215 
TV- 13a  Oaks/Avery  Canal  Hydrologic 

Restoration  Pioject,  LA,  1957 
Environmental  statements;  notice  of  intent: 
Lahaina  Watershed,  HI,  19544 
L'Anguille  River  Watershed,  AR,  42752 
Little  Wood  River  Irrigation  District,  ID,  15357 
Poinsett  and  Craighead  Counties,  AR; 

L'Anguille  River  Watershed,  43580 
Field  office  technical  guides;  changes: 
Delaware,  8515 
Georgia,  5562 
Idaho,  15172 
Indiana,  1957,  38931 
Iowa,  30871 
Louisiana,  4235 
Maine,  17672 
Oklahoma,  8515 
Virginia,  15173,31762,38931 
Washington,  12514 
Wisconsin,  16716 
Meetings: 
Agricultural  Air  Quality  Task  Force,  14695 

Navy  Department 

RULES 

Navigation,  COLREGS  compliance  exemptions: 

USS  COLE,  18490 

USS  DONALD  COOK,  18491 

USS  FITZGERALD.  18490 

USS  HIGGINS,  18486 

USS  TWO  JIMA,  18487 

USS  LASSEN,  18488 

USS  MCCAMPBELL,  18485 

USS  PORTER,  30803 

USS  SHOUP,  18489 

USS  STETHEM,  30804 
Privacy  Act;  implementation,  30553 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  9443, 
9444 
Environmental  statements;  availability,  etc.: 
Base  realignment  and  closure — 
Fleet  Industrial  Supply  Center,  Naval  Fuel 

Depot  Point  Molate,  CA.  41967 
Marine  Corps  Air  Station  El  Toro,  CA,  20961 
Naval  Air  Station,  South  Weymouth.  MA, 

20097 
Naval  Station  Treasure  Island,  San  Francisco, 
CA,  31791 
North  Pacific  Acoustic  Laboratory  Project, 
Kauai,  HI,  6237 


Ocala  Natiotud  Forest,  FL;  renewal  of 

authorization  to  use  Piiiecastle  Bombing 
Range,  17418 
Peari  Harbor,  HI;  Ford  Island  development, 
18180 
Environmental  statements;  notice  of  intent: 
Marine  Corps  Base  Quantico*  VA;  development, 

37405 
Naval  Surface  Warfare  Center  Carderock 

Division,  Fox  Island  Laboratory,  WA;  in- 
water  facilities  stabilization,  14921 
Inventions,  Government  -owned;  availability  for 
licensing.  2863.  3172.  8944.  11294.  19737. 
21229,  30652,  35510,  37405,  40282,  40921 
Meetings: 
Marine  Corps  Univ^ity  Board  of  Visitors, 

15186 
Naval  Academy,  Board  of  Visitors,  10389 
Naval  Postgraduate  School  Board  of  Advisors 
to  Superintendent,  1453 
Patent  licenses;  non-exclusive,  exclusive,  or 
partially  exclusive: 
American  BioHealth  Group,  LLC,  2863 
Dodenhoff.  Tracey  A.,  1202,  1453 
Large  Scale  Biology,  Inc.,  12547 
Privacy  Act: 
Systems  of  records,  10389,  20100,  30652, 
37406.  40283 

Nei^borhood  Reinvestment 
Corporation 

NOTICES 

Meetings;  Sunshine  Act,  8825,  34960 

Northeast  Dairy  Compact 
Commission 

RULES 

CFR  chapter  and  parts  removed,  30769 

Nuclear  Regulatory  Commission 

RULES 

Byproduct  material;  medical  use: 

Revision,  20250 
Federal  claims  collection,  30315 
Fee  schedules  revision;  %%  fee  recovery  (2002 

FY),  42612 
Practice  and  procedure: 
Filing  and  advance  notification  requirements; 
revisions,  3584 
Radiation  protection  standards: 

Skin  dose  limit;  revision,  16298 
Radioactive  wastes,  high-level;  disposal  in 
geologic  repositories: 
Yucca  Mountain,  NV;  correction,  3263,  20884 
Spent  nuclear  fuel  and  high-level  radioactive 
waste;  independent  storage;  licensing 
requirements: 
Approved  spent  fuel  storage  casks;  list,  3431. 
5934,  11566.  14627.31938 
Withdrawn.  39260 

PROPOSED  RULES 

Federal  claims  collection: 

Salary  offset  procedures,  20059 
Fee  schedules  revision;  98%  fee  recovery  (2002 
FY),  14818 
Correction,  17490 
Fitness-for-duty  programs.  7093 
Productioa  and  utilization  facilities;  domestic 
licensing: 
ASME  Boiler  and  Pressure  Vessel  Code  and 
Opetalioa  and  Maintenance  of  Nuclear 
Power  Plants  Code;  incorporation  by 
nSexeacc,  12488 


Hnancial  information  requirements  for 

applications  to  renew  or  extend  operating 
license  term  for  power  reactor.  38427 
Regulatory  analysis;  individual  requirements; 
treatment  criteria;  meeting,  6663 
Radioactive  material;  packaging  and 
transportation: 
International  Atomic  Energy  AgeiKy 

transportation  safety  standards  (TS-R-I)  and 
other  transportation  safety  amendments; 
compatibility,  21390 
Stakeholders  input;  meetings,  36118 
Radioactive  wastes;  high-level;  disposal  in 
geologic  repositories: 
Yucca  Mountain,  NV — 
Unlikely  features,  events,  and  processes; 
probability  specifications,  3628 
Rulemaking  communications  improvements,  37733 
Rulemaking  petitions: 
Angel,  Jeffery  C;  denied,  274 
Leyse,  Robert  H.,  4214 
Nevada  and  Minnesota.  10853 
Nuclear  Energy  Institute,  16654 
Performance  Technology.  40622 
Semi-aimual  agenda,  34212 
Spent  nuclear  fuel  and  high-level  radioactive 
waste;  independent  storage;  licensing 
requirements: 
Approved  spent  fuel  storage  casks;  list,  6203t 
11629.  14662 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  1 16, 
1994,  3241,  4288,  5137.  5620,  5621,6548, 
6549,  7404,  8046,  9332.  9333.  10004.     " 

15834,  17471.  18639,  19286,  19287, 
21281,  30727,  38149,  38150,  43357 

Submission  for  OMB  review;  comment  request. 
5319,  5320,  5854,  10005,  14732,  15419, 

15835.  16457.  19779,'  19780,  20175. 
2 1 000.  2 1 282,  30979,  37459,  38 1 49, 
38680,  39444,  41530,  43357 

Committees;  establishment,  renewal,  termination, 
etc.: 
Medical  Uses  of  Isotopes  Advisory  Committee, 

13807 
Nuclear  Waste  Advisory  Committee,  37879, 
40018 

Decommissioning  plans;  sites: 
CE  Windsor  Site,  CT.  17472 
Mallinckrodt  CTT-Project,  St.  Louis,  MO,  18041 
West  Valley  Demonstration  Project  and  Site, 
NY,  5003 

Environmental  statements;  availability,  etc.: 
Alaron  Corp..  2250 

AmeiGen  Energy  Co..  LLC,  1788,  6758,  16459 
BWX  Technologies,  Inc.,  2251 
Carolina  Power  &  Light  Co.,  16132.  36040 
Core  Laboratories.  Inc.,  5320 
Dominion  Nuclear  Connecticut.  Inc.,  3742. 

18044 
Duke  Energy  Corp..  31846,  35839 
E.I.  Du  Pont  De  Nemours  &  Co..  Inc..  36046 
Energy  Northwest.  4475 
Entergy  Nuclear  Operations.  Inc..  7206 
Entergy  Operations.  Inc..  12587.  16769.  20176 
Exelon  Generation  Co.,  LLC,  17725,  39446 
FirstEnergy  Nuclear  Operating  Co.,  4763.  31384 
Rorida  Power  &  Light  Co.,  5012 
Holtec  International.  36270 
North  Atlantic  Energy  Service  Corp..  15835 
Omaha  Public  Power  District  9008 
Pennsylvania  Power  Co.  et  al.,  7405 
PPL  Susquehanna.  LLC.  et  al..  5322 
Private  Fuel  Storage,  L.L.C..  2702 
Southern  Califomia  Edison  Co.  et  al.,  7406 
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Tennessee  Valley  Authority,  11721 
Uranium  in  situ  ieach  facilities;  development 

and  operation:  standard  review  plan,  S347 
Uranium  mill  tailings  sites;  reclamation  plans; 

standard  review  plan.  S348 
Virginia  Electric  &  Power  Co..  1248,  6765, 

15254,  20554.  34960 
Westinghouse  Electric  Co.  LLC,  17472 
Environmental  statements;  notice  of  intent: 
Florida  Power  &  Light  Co.,  9333.  10452 
Nuclear  Fuel  Services,  Inc.,  9791 
Omaha  Public  Power  District,  31847 
Savannah  River  Site.  SC;  mixed  oxide  fuel 
fabrication  facility^  20183 
Export  and  import  license  applications  for  nuclear 
facilities  and  materials: 
Diversified  Scientific  Services,  7407 
Transnuclear.  Inc..  10452 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Anticipatory  research  projects;  recommendations 
firom  stakeholders,  7407  | 
Meetings:  y 

Enfotcement  program  and<^teTnative  dispute 

resolution;  workshop,  8563 
Medical  use  licensees;  inspection  guidance; 

workshop.  35162 
Medical  Uses  of  Isotopes  Advisory  Committee, 

5013.36920,40018 
New  reactor  licensing  activities:  workshop, 

12595 
Nuclear  Waste  Advisory  Committee,  2915.    . 

7207.  10939,  15421,  15422.  37460 
Public  participation,  enhancement;  policy 

statement,  36920 
Radiation  Standards  Interagency  Steering 

Committee.  41742 
Reactor  Safeguards  Advisory  Committee,  1789. 
2916.  2917,  4290,  4476,  4764.  6551,  7408, 
7409,  8047.  13027.  13374.  13375.  15256. 
19781.  20185,  30981.  32069.  34961. 
34%2.  35840.  40019.  40973.  41280. 
42081.  42589 
Standards  development  organizations  and  other 
stake  holders:  coordination  meeting.  6062 
TRISO  coated  fuel  particles.  30402 
West  Valley,  NY;  West  Valley  Demonstration 
Prpject:  decommissioning  criteria.  14733 
Wire  System  Aging  International  Conference. 

15836 
Yucca  Mountain.  NV;  potential  high-level  waste 
repository — 
Activities  overview.  13198,.  14733 
Yucca  Mountain  Review  Plan,  30728 
Meetings;  Sunshine  Acu  1 17.  759.  1994.  3242. 
4291.  5323.  6551.  7409.  8830.  10006.  1 1 148. 
125%.  13808.  15619.  17091.  18640.  19782. 
21000,  30729,  34480,  35841,  36924.  38529, 
39750,  41532,  42591 
Nuclear  power  reactors  decommissioning;  licen.ses 

modification,  37879 
Operating  licenses,  amendments;  no  significant 
hazards  considerations:  biweekly  notices.  924, 
2917,  5323,  6766,  7410,  10006,  1 1365, 
12597,  15619.  18641,  21283,  34481,  36924, 
40019.  42814 
Petitions:  Director's  decisions: 

NC  WARN,  6283 
Regulatory  guides:  issuance,  availability,  and 

withdrawal.  939.  3743,  14992,  32069,  34735 
Reports  and  guidance  documents;  availability,  etc.: 
Abnormal  occurrences;  annual  report  to 

Congress,  20186 
Boiling  water  reactors;  post  accident  sampling 
requirements  elimination;  model 
application.  13027 
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Decommissioning  nuclear  facilities;  final 

generic  environmental  impact  statement, 

1995 
Enforcement  actions;  policy  and  procedure — 
Byproduct  material;  medical  uses: 
modification,  20187,  38325 
Fuel  cycle  facility;  license  application;  standard 

review  plan,  21001 
Generic  letters — 

Control  room  envelope  habitability,  31385 
Information  disseminated  by  Federal  agencies; 

quality,  objectivity,  utility,  and  integrity 

guidelines.  22463,  39750 
Inspection  Manual  Chapter;  Licensee 

Performance  Review,  20555 
Licensing  actions  associated  with  NMSS 

programs;  environmental  review  guidance, 

37461 
Materials  licenses,  consolidated  guidance — 
Medical  use  licenses;  program-specific 
guidance,  16467 
Operating  power  reactor  licensees;  safeguards 

contingency  plan  procedures:  requirements, 

9792 
Personnel  dosimetry  performance;  proficiency 

testing  standard,  17728 
Radiological  emergency  response  plans  and 

preparedness  in  support  of  nuclear  power 

plants:  preparation  and  evaluation  criteria. 

30982 
Reactor  pressure  vessel  head  degradation  and 

reactor  coolant  pressure  boundary  integrity 

issue.  13808 
Updated  and  consolidated  decommissioning 

policy  and  guidance;  comment  request. 

4764 
Yucca  Mountain  Review  Plan,  15257,  16490, 

42293 
Senior  Executive  Service: 

Performance  Review  Boards:  membership, 

35595 
Applications,  hearings,  determinations,  etc.: 
ABB  Prospects,  Inc.,  38528,  41279 
AmerenUE.  36649 

AmeiGen  Energy  Co.,  LLC.  5001.  6947 
Cabot  Performance  Materials.  38679 
Carolina  Power  &  Light  Co..  6550.  7404.  39445 
Centennial  Engineering  &  Research,  Inc.,  19780 
COGEMA  Mining  Inc..  612 
Crow  Butte  Resources.  Inc.,  19598 
Decisive  Testing,  Inc.,  41741 
Dominion  Nuclear  Connecticut,  Inc.,  6060, 

30728 
Duke  Energy  Corp..  5622.  13373 
Earthline  Technologies.  3917,  11147.  15420 
Energy  Northwest.  6279.  16767 
Entergy  Nuclear  Generation  Co.,  13373 
Entergy  Nuclear  Indian  Point  2,  LLC,  et  al.. 

20175 
Entergy  Nuclear  Operations.  Inc..  1 788.  8323, 

13027,  19598,  42806 
Entergy  Operations,  Inc..  6279,  6281,  19456, 

21283 
Exelon  Generation  Co.,  LLC,  367,  368,  613, 

2250,  5002,  10776.  22122 
Exelon  Generation  Co..  LLC,  et  al.,  1520 
FirstEnergy  Nuclear  Operating  Co.,  8826, 

35160,40345 
Florida  Power  &  Light  Co.,  4288,  40754 
Florida  Power  &  Light  Co.  et  al.,  42293 
Foster  Wheeler  Environmental  Corp.,  43358 
Honeywell  International,  Inc.,  16128 
Indiana  Michigan  Power  Co.,  20552,  30980 
International  Uranium  (USA)  Corp.,  1247 
J.L.  Shepherd  &  Associates,  16457,  22462, 

41531 


Lochbaum,  David  A.',  34735 

Maine  Yankee  Atomic  Power  Co.  et  al.,  6061 

Molycotp.  Inc.,  615,  21778 

Nebraska  Public  Power  District,  43688 

North  Atlantic  Energy  Service  Corp.,  40972 

Nuclear  Management  Co.,  LLC,  42808 

Omaha  Public  Power  District,  6551,  10235, 

15618.  16130,  18639,  19599,  34478 
Pacific  Gas  &  Electric  Co.,  2455,  19600,  39073 
Portland  General  Electric  Co.,  1248,  3515, 

15618 
PPL  Susquehanna,  LLC,  6757 
Private  Fuel  Storage,  L.L.C.,  10448,  18253 
PSEG  Nuclear  LLC,  10450 
Quivira  Mining  Co.,  615 
South  Carolina  Electric  &  Gas  Co..  13807 
South  Carolina  Electric  &  Gas  Co.  et  al.,  42810 
Southern  California  Edison  Co.,  38150 
Southern  Nuclear  Operating  Co.,  Inc.,  et  al., 

3241 
Tennessee  Valley  Authority,  5003,  15252, 

15420,38679 
Trap  Rock  Industries,  32068 
UMETCO  Minerals  Corp.,  15252 
United  Evaluation  Services,  Inc.,  36038,  38528 
Vermont  Yankee  Nuclear  Px>wer  Corp.,  36269 
Virginia  Electric  &  Power  Co.,  8827 
Westinghouse  Electric  Co..  20845.  43690 
Yankee  Atomic  Electric  Co..  13197 

Nuclear  Waste  Technical  Review 
Board 

NOTICES 

Meetings: 
Yucca  Mountain..  NV.  repository.  15837 

Occupational  Safety  and  Health 
Administration 

RULES 

Construction  safety  and  health  standards: 

Signs,  signals,  and  barricades,  18091 
Procedural  rules: 
Standards  advisory  committees  and  OSHA 
National  Advisory  Committee;  Labor 
Secretary's  discretion  to  remove  or  replace 
members,  658 
Wendell  H.  Ford  Aviation  Investment  and  Reform 
Act  for  21st  Century;  implementation: 
Discrimination  complaints;  handling  procedures. 
15454.40597 

PROPOSED  RULES 

Construction  safety  and  health  standards: 

Signs,  signals,  and  barricades,  18145 
Safety  and  health  standards: 

Tuberculosis:  occupational  exposure.  3465.  9934 
Shipyard  employment  safety  and  health  standards: 
Fire  Protection  for  Shipyard  Employment 
Negotiated  Rulemaking  Advisory 
Committee;  meeting,  2846 
Scaffolds;  welding,  cutting,  and  heating;  access 
and  egress:  and  fall  protection:  withdrawn, 
13117 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  11718. 
12050.  16452.  16453.  19317.  19776. 
21279,  22459,  22460,  22461,  38674,     • 
38675,  39050,  39747,  39748,  41502, 
41503,43345.43346,43686 
Reporting  aiid  recordkeeping  requirements, 
10775 
Committees;  establishment,  renewal,  termination, 
etc.: 
Ergonomics  National  Advisory  Committee, 
22121 
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Maritime  Advisory  Comniittee  for  Occupational 
Safety  and  Health,  42292 
Grants  and  cooperative  agreements;  availability, 
etc.: 
OSHA  Training  Institute  Education  Centers 

Program,  8041 
Susan  Harwood  Training  Program,  36024, 
40754 
Meetings: 
Occupational  Safety  and  Health  National 
Advisory  Committee,  6755 
Nationally  recognized  testing  laboratories,  etc.: 
Fee  schedule,  5299 

Intettdc  Testing  Services,  NA,  Inc.,  3912 
MET  Laboratories,  Inc.,  17722,  36260 
TUV  America,  Inc.,  3737 
TUV  Rheinland  of  North  America,  Inc.,  3913, 

12051 
Underwriters  Laboratories  Inc..  30966 
Underwriters  Laboratories  Inc.  et  al.,  12054 
Variance  applications,  etc.: 
American  Boiler  &  Chimney  Co.  and  Oak  Park 
Chimney  Corp.,  36263 

Occupational  Safety  and  Health 
Review  Commission 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
biformation  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  22469 

Ocean  Policy  Commission 

NOTICES 

Meetings,  1249,  4477,  6283,  13666,  16138,  20845. 
36939,  42836 

OflBce  of  Federal  Housing  Enterprise 
Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Office  (rf  Management  and  Budget 

See  Maiu^ement  and  Budget  Office 

Office  of  United  States  Trade 
Representative 

See  Trade  Representative,  Office  of  United  States 

Overseas  Private  Investment 
Corporaticm 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request, 
7711 
Meetings;  Sunshine  Act,  1522,  2935,  21779, 
32070,  35595 

Panrie  Commission 

RULES 

Federal  prisoners;  paroling  and  releasing,  etc.: 
District  of  Columbia  Code — 
Parolees  arrested  and  held  in  District  of 
Columbia  on  warrants  charging  them 
with  parole  violations;  revocation 
process,  2568 

NOTICES 

Meetings;  Sunshine  Act,  11144,  13664 

PatHit  and  TrademariK  Office 

RULES 

Patent  cases: 
Patent  Cooperation  Treaty  applications;  national 
stage  commencement;  time  limit,  520 
Correction,  6075 


Trademark  correspondence  filing  via  Express 
Mail.  36099 

PROPOSED  RULES 

Patent  and  trademark  cases: 

Fee  revisions  (2003  FY),  30634 
Trademarks: 

Paper  forms  use  for  submission  of  registration 
applications  and  other  documents; 
processing  fee,  35081 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  14699, 

40688,  41400 
Submission  for  0MB  review;  comment  request, 
1968,  16092.  20743.  34676 
Meetings: 
Electronic  public  search  facility  plan;  comment 
request  and  hearing,  17055 
Patents: 
Paper  copies  of  U.S.  patents  removed  from 
examiners'  search  rooms;  disposal,  6505 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  22052 
Trademark  Manual  of  Examining  Piocedure; 
publication  in  electronic  format;  comment 
request,  18176 

Peace  Corps 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govemmentwide  requirements,  3266 
Semi-annual  agenda,  33984 

NOTICES 

AgeiKy  information  collection  activities: 
Proposed  collection;  comment  request,  3242, 

5348 
Submission  for  0MB  review;  comment  reque.st, 

3243,  3244,  22469 

Pension  and  Wdfare  Benefits 
Administration 

RULES 

Employee  Retirement  Income  Security  Act: 
Delinquent  Filer  Voluntary  Compliance 

Program,  15052 
Documents  fiimished  to  Labor  Department 

Secretary  on  request:  civil  penalties 

assessment,  777 
Employee  pension  and  welfare  benefit  plans: 

recordkeeping  and  disclosure  requirements; 

use  of  electronic  media.  17264 
Plan  and  summary  plan  descriptions;  superseded 

regulations  removed  and  other  technical 

amendments,  772 

PROPOSED  RULES 

Employee  Retirement  Income  Security  Act: 
Section  3(40)  Collective  Bargaining  Agreements 
Negotiated  Rulemaking  Advisory 
Conunittee;  meetings,  5245 

NOTICES 

Employee  benefit  plans;  class  exemptions: 
Authorized  transactions  between  plans  and 

parties  in  interest,  13019 
Cross-trades  of  securities  by  Index  and  Model- 
Driven  Funds,  6614 
Employee  benefit  plan;  definition,  9483 
Individual  life  insurance  contracts  and  aimuities, 

31835 
Individual  retirement  accounts  or  plans  for  self- 
employed  individuals;  investntent  services, 
41504 


Interest  free  loans,  9485 

Securities  transactions  involving  employee 

benefit  plans  and  broker-dealers,  31838 
Voluntary  Fiduciary  Correction  Program,  15083 
Employee  benefit  plans;  prohibited  transaction 
exemptions: 
Adams  Wood  Products.  Inc.,  et  al..  390SI 
Bear,  Steams  &  Co.  Inc.,  et  al.,  36028       ^ 
Brookshire  Brothers,  Ltd.,  et  al.,  2686 
Connecticut  Plumbers  &  Pipefitters  et  al.,  5305, 

20834 
Deutsche  Bank  AG.  42072 
Deutsche  Bank  AG  et  al..  9070,  1 5230 
Holt  Reck  &  Free  PA.  et  al.,  36030 
J.  P.  Morgan  Chase  &  Co.  et  al.,  2699,  14979 
Key  Trust  Co.  of  Ohio  et  al..  1242 
Kimball  International.  Inc..  8823 
Massachusetts  Mutual  Insurance  Co.  et  al., 

39063 
Metropolitan  Life  Insurance  C«.,  36034 
Morgan  Stanley  &  Co.  Inc.,  et  al.,  351 
Morgan  Stanley  Dean  Witter  &  Co.  Inc..  2688 
Northwoods  Bank  of  Minncsou  et  al.,  20837 
Pacific  Investment  Management  Co.  LLC, 

36037 
Provident  Mutual  Life  Insurance  Co.  et  al., 

41506 
Prudential  Insurance  Co.  of  America  et  al.,  5316 
Rockfotd  Corp.  et  al.,  13365 
Smart  Chevrolet  Co.  et  al.,  2689 
State  Farm  Mutual  Automobile  Insurance  Co. 

et  al.,  14986 
Union  Bank  of  California  et  al.,  14986 
Watkins  Master  Tnist,  41517,  41521 
Wyndham  Intematioaal,  Inc.,  et  al.,  12062 
Employee  Retirement  Income  Security  Act: 

Voluntary  Fiduciary  Correction  Program,  15062 
Meetings: 
Employee  Welfare  and  Pension  Benefit  Plans 

Advisory  Council,  19777 
Retirement  Savings  National  Summit,  5618 

Pension  Benefit  Guaranty 
Corporation 

RULES 

Single-employer  plans: 
Allocation  of  assets — 
Benefit  payments:  anKndments,  16950,  38003 
Interest  assumptions  for  valuing  and  paying 
benefits.  1861,  7076,  11572.  18112. 
34610,  40850 

PROPOSED  RULES 

Agency  decisions;  administrative  review: 

Appeals  process  expedited,  14663 
Semi-annual  agenda,  33988 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request. 
8830 
Multiemployer  plans: 
Interest  rates  and  assumptions,  1996,  7208, 
11722,  13680,  18255,  34736.  40973 
Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  21779,  40032 
Single-employer  plans: 
Interest  rates  and  assumptions.  1996,  18255 

Po'sonnd  Management  Office 

RULES 

Absence  and  leave: 
Restored  annual  leave  use  due  to  response  to 
national  emergency  resulting  from  terrorist 
attacks,  9581 
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Allowances  and  differentials: 
Cost-of-living  allowances  (ncmfoieign  areas) — 
Methodology  changes,  22339 
Employment: 
Basic  pay  for  employees  of  tempotary 

organizations,  3581 
District  of  Columbia  Department  of  Corrections 
displaced  employees;  Federal  priority 
consideration  program,  6639 
Placement  assistance  and  redaction  in  force, 

5195 
Recruitment  and  selection  through  competitive 

examination,  7055 
Reduction  in  force  retreat  rights,  5196 
Surplus  and  displaced  Federal  employees;  career 
transition  assistance,  5195 
Health  benefits.  Federal  employees: 
CHAMPVA,  TRICARE.  or  TRICARE-for-Life 
eligibles'  enrollment  suspension,  41305 
Ray  administration: 
Administrative  appeals  Judge  positions;  new  pay 

system,  39249 
Administratively  uncontrollable  overtime  pay, 

6640 
Dual  compeiisation  reductions  for  military 

retirees;  repeal,  40837 
Firefighter  pay  and  training,  15463 
Premium  pay  limitations,  19319 
Prevailing  rate  systems,  3035.  13553,  20009 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
'  drug-free  workplace  (grants): 
Govemmentwide  requirements,  3266 
Employment: 
Former  Federal  employees  of  Civilian 
Marlcsmanship  Program;  Civil  Service 
benefits  eligibility  contiauation,  38210 
Excepted  service: 
Chinese,  Japanese,  and  Hindu  interpreters; 
Schediile  A  authority  revoked,  3128 
Semi-annual  agenda,  33%2      j 

NOTICES  ' 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2703, 

2704.  9009,  16770,  20189.  30404,  42591 
Submission  for  OMB  review;  comment  request, 

2705,  9009,  9010,  11723.  13666.  18256. 
19287.  20189.  20846.  34736.  40974.  41533 

Excepted  service: 
Schedules  A.  B.  and  C;  positions  placed  or 
revoked — 
Update.  2705.  5349.  7427.  13667.  20189. 
35595 
Health  benefits.  Federal  employees: 
Federal  Long  Term  Care  Insurance  Program — 
Early  enrollment.  1 1723 
Open  season.  43691  | 

Meetings: 
Federal  Prevailing  Rate  Advisory  Committee, 
8325.  21780 
Pay  under  General  Schedule: 
Basic  and  locality  pay  for  ceittain  Federal 
employees;  adjustments,  20555 
Personnel  management  demonstration  pn>iects: 
Defense  Department;  Civilian  Acquisition 
Workforce  Project.  20192 
Retirement: 
Civil  Service  Retirement  System — 

Present  value  factors.  31708 
Federal  Employees  Retirement  System — 
Normal  cost  percentages.  31707 
Present  value  factors,  31706 
Senior  Executive  Service: 
Career  positions  reserved  during  2001;  list,  81 10 
Perfotmance  Review  Board;  membership,  1 1724 
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Postal  Rate  Commission 

PROPOSED  RULES 

Practice  and  procedure: 
Electronic  filing  of  documents  over  Internet, 
35766 

NOTICES 

Domestic  rates,  fees,  and  mail  classifications: 
Confirm  Service,  30405 
First-Class  Mail  service  standards;  complaint 
filed,  3918 
Meetings: 
Consignia;  regulatory  developments  in  United 

Kingdom,  12615 
Consumer  Advocate  Office  study;  briefing, 

17091 
Industry  mailing  practices;  briefing,  20193 
Service  quality  surveys  briefing,  30729 
Meetings:  Sunshine  Act.  9487 

Postal  Service 

RULES 

Board  of  Governors  bylaws: 

Semipostal  stamps;  price  establishment.  2135 
Domestic  Mail  Manual: 
Automated  flats;  new  specifications,  40164 
Bedloaded  bundles  of  periodicals,  10619 
DBMC  rate  standard  mail  and  package  services 
machinable  parcels;  Buffalo  and  Pittsburgh 
postal  facilities  realignment,  30571 
Periodicals  Accuracy,  Grading,  and  Evaluation 

Program,  14864 
Postal  zones;  determination  method; 

clarification,  20644 
Rate,  fee,  and  classification  changes,  18684 
Semipostal  stamps;  prices,  8719 
International  Mail  Manual: 

Special  service  fees;  changes.  38596 
Organization,  functions,  and  authority  delegations: 

Inspector  General.  16023,  16024 
Postal  programs: 
Semipostal  stamp  program.  5215 

PROPOSED  RULES 

Domestic  Mail  Manual: 

Automated  flats;  new  specifications.  18842 
Carrier  route  and  presorted  bound  printed  matter 
mailings  with  individually  addressed  firm 
pieces;  eligibility  and  mail  preparation 
standards.  20074 
DBMC  rate  standard  mail  and  package  services 
machinable  parcels;  Buffalo  and  Pittsburgh 
postal  facilities  realignment,  2388 
Free  matter  for  blind  and  other  physically 

handicapped  persons;  eligibility  standards, 
275 
Move  update  and  address  matching 
requirements;  changes,  38041 
Postal  zones;  determination  method; 

clarification,  10340 
Rate,  fee,  and  classification  changes,  4562 
Correction,  5960 
Persons  with  disabilities;  access  to  Postal  Service 
programs,  activities,  facilities,  and  electronic 
and  information  technologies,  8489 
Postage  meters: 
License  holders;  information  release  procedures, 

31167 
Manufacture  and  distribution;  authorization, 
22025,31168 
Postage  programs: 
Postage  meter  inventory  control;  internal  and 
security  components;  manufacturing  and 
distribution  authorization,  20077 

NOTICES 

Domestic  rates,  fees,  and  mail  classifications: 
Changes,  36412 


Meetings: 

Ratemaking  summit,  30982 
Meetings;  Sunshine  Act,  939.  3743.  6552,  8565, 

15423,  20194,  35163,  36939,  42591 
Postage  meters: 
Postage  evidencing  product  submission 

procedures,  21780 
Secure  technology  plan;  clarification,  6766 
Privacy  Act: 

Systems  of  records,  6767 
Reports  and  guidance  documents;  availability,  etc.: 
Administrative  Support  Manual;  images  of  U.S. 
mail  for  operational  or  health  and  safety 
purposes,  16771 

Presidential  Doaunents 

PROCLAMATIONS 

Afghanistan;  normal  trade  relations  (Proc.  7553). 

30535 
China;  normal  trade  relations  (Proc.  7516),  479 
Israel;  normal  trade  relations  (Proc.  7554),  30537 
Steel  products;  adjustments  to  competition  fix>m 

imports  (Proc.  7529),  10553 
Trade: 
Cote  d'lvoire;  designation  as  a  beneficiary  Sub- 
Saharan  African  country  (Proc.  7561), 
35705 
Zimbabwe;  suspension  of  entry  of  certain  persons 
responsible  for  actions  that  threaten 
democratic  institutions  and  transition  to  a 
multi-patty  democracy  (Proc.  7524),  8857 
Special  observances: 
American  Heart  Month  (Proc.  7521),  5431 
American  Red  Cross  Month  (Proc.  7525),  1031 1 
Armed  Forces  Day  (Proc.  7562),  35707 
Asian/Pacific  American  Heritage  Month  (Proc. 

7550),  30311 
Bicentennial  Day  of  the  U.S.  Military  Academy 

at  West  Point  (Proc.  7531),  1 1381 
Black  Music  Month  (Proc.  7568),  38583 
Cancer  Control  Month  (Proc.  7536),  17599 
Death  of  Byron  R.  White  (Proc.  7542),  1%33 
Education  and  Sharing  Day,  U.S.A.  (Proc. 

7534),  13705 
Father's  Day  (Proc.  7574).  42177 
Flag  Day  and  National  Flag  Week  (Proc.  7573), 

40139 
Great  Outdoors  Week  (Proc.  7572),  40137 
-  Greek  Independence  Day:  A  National  Day  of 
Celebration  of  Greek  and  American 
Democracy  (Proc.  7535),'  15093 
Irish-American  Heritage  Month  (Proc.  7526). 

10313 
Jewish  Heritage  Week  (Proc.  7541),  19099 
Law  Day,  U.S.A.  (Proc.  7548),  30307 
Loyalty  Day  (Proc.  7549),  30309 
Martin  Luther  King,  Jr.,  Federal  Hdliday  (Proc. 

7518),  3575 
Mother's  Day  (Proc.  7557),  34583 
National  African  American  History  Month 

(Pioc.  7522),  5433 
National  Bone  and  Joint  Decade,  2002-201 1 

(Proc.  7533),  13703 
National  Charter  Schools  Week  (Proc.  7552), 

30533 
National  Child  Abuse  Prevention  Month  (Proc. 

7537),  17601 
National  Child's  Day  (PiXK.  7571),  39595 
National  Colorectal  Cancer  Awareness  Month 

(Ptxjc.  7527),  10315 
National  Consumer  Protection  Week  (Proc. 

7523).  5919 
National  Crime  Victims'  Rights  Week  (Proc. 

7543),  I%35 
National  D.A.R.E.  Day  (Proc.  7539).  18083 
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National  Day  of  Prayer  (Proc.  7547),  21559 
National  Defense  Transportation  Day  and 

National  Transportation  Week  (Proc.  7559). 

34587 
National  Fishing  and  Boating  Week  (Proc. 

7569),  38585 
National  Former  Prisoner  of  War  Recognition 

Day  (Proc.  7538).  17905 
National  Homeownership  Month  (Proc.  7570), 

39241 
National  Hurricane  Awareness  Month  (Proc. 

7560),  34815 
National  Maritime  Day  (Proc.  7565),  36495 
National  Mentoring  Month  (Proc.  7519).  3577 
National  Missing  Children's  Day  (Pfoc.  7566). 

36497 
National  Organ  and  Tissue  Donor  Awareness 

Week  (Proc.  7544),  20005 
National  Park  Week  (Proc.  7546),  20605 
National  Poison  Prevention  Week  (Proc.  7532), 

12441 
National  Safe  Boating  Week  (Proc.  7563), 

35891 
National  Sanctity  of  Human  Life  Day  (Proc. 

7520),  3579 
National  Tourism  Week  (Proc.  7556),  31 107 
National  Volunteer  Week  (Proc.  7545),  20007 
Older  Americans  Month  (Proc.  7551),  30313 
Pan  American  Day  and  Pan  American  Week 

(Proc.  7540),  19097 
Peace  Officers  Memorial  Day  and  Police  Week 

(Proc.  7558),  34585 
Prayer  for  Peace,  Memorial  Day  (Proc.  7567), 

36499 
Religious  Freedom  Day  (Proc.  7517).  2787 
•     Save  Your  Vision  Week  (Proc.  7528).  10317 
Small  Business  Week  (Proc.  7555),  31105 
Women's  History  Month  (Proc.  7530).  10825 
World  Trade  Week  (Proc.  7564),  35893 

EXECUTIVE  ORDERS 

Conunissions,  boards,  committees,  etc.: 
Air  Traffic  Organization;  amendment  (EO 
13264),  39243 
Committees;  establishment,  renewal,  termination, 
etc.: 
Historically  Black  Colleges  and  Universities. 
President's  Board  of  Advisors  on; 
establishment  (EO  13256).  6823 
Mental  Health,  President's  New  Freedom 

Commission  on;  establishment  (EO  13263), 
22337 
-    Personal  Fitness  Interagency  Working  Group; 
establishment  (EO  13266),  42467 
Physical  Fitness  and  Sports,  President's  Council 

on;  establishment  (EO  13265),  39841 
President's  Homeland  Security  Advisory 

Council  and  Senior  Advisory  Committees 
for  Homeland  Security,  establishment  (EO 
13260),  13241 
Special  Education,  President's  Commission  on 
Excellence  in;  amendment  (EO  13255), 
6157 
Trafficking  in  Persons,  President's  Task  Force 
To  Monitor  and  Combat;  establishment 
(EO  13257),  7259 
Courts-Martial,  Manual  for  United  States; 

amendment  (EO  13262),  18773 
Defense,  national;  delegating  certain  authorities  to 
the  Secretary  of  Transportation  with  respect 
to  the  national  emergency  related  to  terrorism 
(EO  13253),  2791 
Government  agencies  and  employees: 
Environmental  Protection  Agency,  providing  an 
order  of  succession  and  amending  certain 
orders  on  succession  (EO  13261),  13243 
Health  and  Human  Services,  Department  of; 
providing  an  order  of  succession  (EO 
13250),  1597 


Rates  of  pay;  adjustment  (EO  13249),  639 
Regulat(My  platming  and  review  (EO  13258), 

9385 
State,  Department  of;  providing  an  order  of 

succession  (EO  13251),  1599 
Transition  Planning  Office  for  the  Department 
of  Homeland  Security;  establishment  (EO 
13267),  42469 
USA  Freedom  Corps;  establishment  (EO 
13254),  4869 
Labor-Management  Relations  Program,  Federal; 
exempting  certain  subdivisions  of  the 
Department  of  Justice  (EO  13252).  1601 
Public  international  organizations,  designation  for 
purposes  of  the  Securities  Exchange  Act  of 
1934  and  the  Foreign  Corrupt  Practices  Act 
of  1977  (EO  13259),  13239 

ADMINISTRATIVE  ORDERS 

Afghanistan;  emergency  military  assistance 
(Presidential  Determination  No.  2002-18), 
31713 
Armenia,  Azerbaijan,  and  Tajikistan;  eligibility  to 
receive  defense  articles  (Presidential 
Determination  2002-15),  20429 
Azeit>aijan;  waiver  of  restrictions  on  assistance 
under  the  FREEDOM  Support  Act  of  1992 
(Presidential  Determination  No.  2002-06  of 
January  25,  2002).  5921 
Bahrain;  designation  as  major  non-NATO  ally 

(Presidential  Determination  2002-10).  13247 
Belarus;  continuation  of  waiver  authority 

(Presidential  Determination  No.  2002-21  of 
June  3.  2002),  40833 
Burma: 
Continuation  of  state  of  emergency  (Notice  of 

May  16.  2002),  35423 
U.S.  policy  (Memorandum  of  February  1. 
2002).  5923 
Cuba,  continuation  of  the  national  emergency 
relating  to  the  aiKhorage  and  movement  of 
vessels  (Notice  of  Febniary  26.  2002),  9387 
East  Timor;  military  assistance  (Presidential 
Determination  No.  2002-19  of  May  27, 
2002),  39245 
Georgia,  Republic  of^ 

Military  drawdown  (Presidential  Determination 

No.  2002-17),  31711 
Train-and-equip  program  funding  (Presidential 
Determination  No.  2002-20  of  May  30. 
2002).  39247 
Government  agencies  and  employees: 
Environmental  Protection  Agency;  designation 
of  Administrator  to  classify  information  as 
secret  (Order  of  May  6.  2002).  31 109 
International  entities;  U.S.  contributions 

(Presidential  Determination  No.  2002-08  of 
March  4.  2002).  10599 
Iran;  continuation  of  national  emergency  (Notice 

of  Match  13.2002),  11553 
Jerusalem  Embassy  Act;  suspension  of  limitations 
(Presidential  Determination  No.  02-23  of  June 
14,  2002),  42705 
Korean  Peninsula  Energy  Development 

Organization;  U.S.  contribution  (Presidential 
Determination  No.  2002-12).  18461 
Libya;  state  of  emergency,  (Notice  of  January  3. 

2002),  637 
Middle  East;  state  of  emergency  with  respect  to 
tcirorists  who  threaten  to  disrupt  the  peace 
process  (Notice  of  January  18,  2002),  3033 
Migration  and  Refugee  Assistance  Act  of  1962; 
availability  of  funds  (Presidential 
Detennination  No.  2002- 1 3),  20425 
Narcotics  and  drugs: 
Certification  for  major  illicit  drug  producing  and 
drag  transit  countries  (Presidential 


Determination  No.  2002-07  of  Febniary  23, 
2002),  9889 
Nigeria;  emergency  military  assistance 

(Presidential  I>etennination  2002-16),  20431 
Palau.  Kiribati,  and  Tuvalu;  eligibility  to  receive 
defense  articles  and  services  under  the 
Foreign  Assistance  Act  and  the  Arms  Export 
Control  Act  (Presidential  Determination  2002- 
09),  13245 
Palestine  Liberation  Organization;  waiver  of 
certification  of  statutory  provisions 
(Presidential  Determination  No.  2002-14), 
20427 
Russian  Federation;  blocking  Government  propeity 
relating  to  disposition  of  highly  enriched 
uranium  from  nuclear  weapons  (Notice  of 
June  18,  2002),  42181 
Sierra  Leone  and  Liberia;  continuation  of  state 
of  emergency  (Notice  of  January  15,  2002), 
2547      . 
Steel  products;  determination  under  Section  203 
of  the  Trade  Act  of  1974  (Memorandum  of 
March  5,  2002),  10593 
Vietnam — 
Continuation  of  waiver  authority  (Presidential 
Determination  No.  2002-22  of  June  3, 
2002),  40835 
Cooperation  in  accounting  for  U.S.  prisoners 
of  war  and  missing  in  action  (Presidential 
Determination  2002-11),  15095 
Western  Balkans;  continuation  of  emergency 

(Notice  of  June  21.  2002).  42703 
Yugoslavia.  Federal  Republic  of  (Serbia  and 
Montenegro);  continuation  of  emergency 
(Notice  of  May  27.  2002).  37661 

President's  Coundl  on  Integrity  and 
Efficiency 

NOTICES 

Senior  Executive  Service:       « 
Performance  Review  Board;  membership.  21301 

Presidio  Trust 

PROPOSED  RULES 

Semi-annual  agenda.  33992 

NOTICES 

Environmental  statements;  availability,  etc.: 

Presidio  Trast  Management  Plan — 
Land  use  policies.  32070 
Meetings: 

Board  of  Directors.  20846.  36939 

Prisons  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Arizona  and  California;  Contractor-Owned  and 
-Operated  correctional  facilities; 
cancellation.  31826 
Inmate  control,  custody,  care,  etc.: 
Incarceration  for  Federal  inmates;  annual 
detennination  of  average  cost.  12586 

Program  Support  Center 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Federal  Occupational  Health  Service.  13789 

Public  Debt  Bureau 

See  Fiscal  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  5362. 
6322,  6323,  30764 
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Poblic  Health  Service 

See  Agency  for  Healthcare  Research  and  Quality 
See  Agency  for  Toxk  Substances  and  Disease 

Registry 
See  Centeis  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Indian  Health  Service 
See  National  Institutes  of  Health 
See  Sabstance  Abuse  and  Mental  Health  Services 

Administration  . 

NOTICES  I 

Committees;  establishment,  renewal,  termination, 
etc.: 
Alleniative  Toxicological  Methods  Scientific 
Advisory  Committee.  1 13S8 
Meetings: 
National  Toxicology  Program — 
Cancer  bioassays  of  hexavalent  chromium  in 

rats  and  mice;  study  protocols,  36620 
In  vitro  endocrine  disruptor  screening 

methods;  current  validation  status;  expert 
panel,  16415 
National  Toxicology  Program: 
Carcinogens  Report,  Eleventh  Edition — 
Agents,  substances,  mixtures,  and  exposure 
circumstaiKes  for  listing  or  delisting, 
14957,  36621 
Center  for  Evaluation  of  Risks  to  Human 
Reproduction — 
Ethylene  glycol  and  propylene  glycol;  expert 
panel  evaluation,  9980 
Chemicals  nominated  for  toxicological  studies; 
testing  recommendations;  comment  request, 
40329 
Reports  and  guidance  documents;  availability,  etc.: 
National  Toxicology  Program — 

I-Bromopropane  and  2-Bromopropane; 

developmental  and  reproductive  toxicity; 
expeit  panel  reports,  10734,  1501 1 
Alternative  Methods  Validation  Interagency 
Coordinating  Committee;  annual 
progress  report,  5845 
National  Institute  of  Enviroimiental  Health 
Sciences;  methanol;  developmental  and 
reproductive  toxicity;  Expert  Panel 
report;  comment  request,  30942 
Physical  and  chemical  agents;  toxicological 
evaluation  methods;  comment  request, 
5844 
Up-and-down  procedure  for  assessing  oral 
toxicity;  comment  request,  5842 

RaflriMd  Retiranent  Board 

RULES 

Interests,  penalties,  and  administrative  costs; 
assessment  or  waiver  with  respect  to  debt 
collection,  5723 
Organization,  functions,  and  authority  delegations: 
Central  and  field  offices  designation  to  reflect 
current  agency  structure  due  to 
reorganizations,  5723     ' 
Railroad  Retirement  Act: 
Spouse  application  for  annuity  or  lump  sum 
filed  simultaneously  with  employee's 
application  for  disability  atmuity,  42713 
Railroad  Unemployment  Insurance  Act: 
Employers'  contributions  and  contribution 
reports;  filing  via  Interact,  13567 

PROPOSED  RULES 

Railroad  Retirement  Act: 
Reconsideration  and  appeals  requests; 

procedures  clarification.  15127 
Retirement  age;  definition,  41205 


n 


Railroad  Unemployment  Insurance  Act: 
Employers'  contributions  and  contribution 

reports;  filing  via  Internet,  2157 
Reconsideration  and  appeals  requests; 
procedures  clarification,  15127 
Semi-annual  agenda,  339% 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  6283, 

6284,  7711,  18044,  19458,  19459,  38299, 
38680,  43359 

Submission  for  OMB  review;  comment  request, 

6285,  10940,  13669,  13670,  15837,  15838, 
31848,  31849,  34963,  34964,  38300 

Meetings;  Sunshine  Act,  10940,  15838,  16138, 

32071 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  22470 
Supplemental  aiuiuity  program;  determination  of 
quarteriy  rate  of  excise  tax,  939 

Reclamation  Bureau 

RULES 

Acreage  limitation  rules  and  regulations: 
Acreage  limitation  appeals;  address  changes  for 
submissions,  13702 
Public  conduct  on  Reclamation  lands  and  projects, 

19092 
Reclamation  lands  and  projects: 
Law  enforcement  authority,  38418 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  915 
Submission  for  OMB  review;  comment  request, 
11516 
Alternate  agency  mail  sites,  4278 
Central  Valley  Project  Improvement  Act: 
Water  management  plans;  evaluation  criteria, 
9003,  30399 
Closure  orders: 

Klamath  Project,  OR,  38147 
Colorado  River  reservoirs;  coordinated  long-range 

operating  criteria;  review,  1986,  10225 
Contract  negotiations: 
Tabulation  of  water  service  and  repayment; 
quarterly  status  report,  4737,  20547 
Environmental  statements;  availability,  etc.: 
Albuquerque  Drinking  Water  Project,  NM; 

hearings,  40%  1 
American  River  Pump  Station  Project,  CA, 

42056 
Colorado  River  interim  surplus  guideUnes; 

correction,  41733 
Colorado  River  water  deliveries  to  southern 
California;  inadvertent  overrun  and 
payback  policy  and  related  Federal  actions, 
1988,  11707 
Elephant  Butte  and  Caballo  Reservoirs,  NM; 

resource  management  plan,  40964 
Imperial  Irrigation  District  Water  Conservation 
and  Transfer  Project,  CA;  habitat 
conservation  plan,  3732 
Keechelus  Dam  Safety  of  Dams  Modification, 

Yakima  Project,  WA,  9319 
Potholes  Reservoir  Resource  Area,  WA,  9319 
Environmental  statements;  notice  of  intent: 
tCachuma  Lake,  SanU  Barbara  County,  CA, 

12045 
Central  Arizona  Project,  AZ;  San  Carlos  Apache 
Indian  Reservation,  Gila,  Pinal,  and 
Graham  Counties,  8316 
Gerber  Reservoir,  Klamath  Project,  OR,  1 1364 
Imperial  Irrigation  District  Water  Conservation 
and  Transfer  Project,  CA.  10928 


Keimewick  and  Columbia  Irrigation  Districts, 
WA;  pump  exchange  feasibility  study, 
19447,  21270 
Sacramento  River,  CA;  Freeport  Regional  Water 

Project.  13656 
Trinity  County,  CA;  Trinity  River  Mainstem 

Fishery  Restoration  Program,  13647 
Westlands  and  San  Luis  Water  Districts,  CA; 
water  exchange  agreements  with  Mendota 
Pool  Group,  343 
Meetings: 
California  Bay-Delta  Public  Advisory 

Committee,  73%,  38518 
Glen  Canyon  Dam  Adaptive  Management  Work 

Group,  344,  73%,  10433,  42801 
Glen  Canyon  Technical  Work  Group,  73% 
Yakima  River  Basin  Conservation  Advisory 
Group,  2453 
Power  rate  adjustments: 

Pick-Sloan  Missouri  Basin  Program,  7707 
Realty  actions;  sales,  leases,  etc.: 

Montana,  6272 
Water  resources  planning;  discount  rate  change, 
1989 

Refugee  Resettlement  Office 

NOTICES 

Grant  and  cooperative  agreement  awards: 
New  York  Office  of  Temporary  and  Disability 
Assistance,  Bureau  of  Refugee  and 
Immigrant  Affairs,  17435 
Virginia  Office  of  Newcomer 'Services,  13349 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Individual  development  account  programs  for 

refugees,  39731 
Recently  arrived  refugees;  support  services, 

6048,  38506 
Refugee  Microenterprise  Development  Program, 

36632 
Refugee  Resettlement  Program — 
Refugees  in  local  areas  of  high  need,  36905 
Social  services  funds;  State  allocations,  17079 
Victims  of  server  form  of  trafficking;  support 
services,  36622 

Regulatory  Information  Service 
Center 

PROPOSED  RULES 

Introduction  to  Unified  Agenda  of  Federal 

Regulatory  and  Deregulatory  Actions,  32819 

Research  and  Special  Programs 
Administration 

RULES 

Hazardous  materials: 
General  information,  regulations,  and 

definitions;  CFR  correction,  13095 
Hazardous  materials  safety  rulemaking  and 
program  procedures;  revision  and 
clarification,  42948 
Hazardous  materials  transportation — 
Harmonization  with  UN  recommendations. 
International  Maritime  Dangerous  Goods 
Code,  and  international  Civil  Aviation 
Organization  technical  instructions, 
15736 
Packaging  and  shipper  responsibilities; 
advisory  guidance.  31974 
Hazardous  SubstaiKes  and  Reportable  Quantities 
List;  revisions,  9926 
Correction,  13680 
Pipeline  safety: 
Drug  and  alcohol  testing  for  pipeline  facility 
employees;  random  drug  testing  rate,  261 1 
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Hazardous  liquid  transportation — 
Pipeline  accident  reporting  revisions,  831, 

6436 
Pipeline  integrity  management  in  high 

consequence  areas,  1650,.2I36 

PROPOSED  RULES 

Hazardous  materials: 
Hazardous  materials  transportation — 
Cargo  tank  motor  vehicles;  construction  and 
maintenance  requirements;  correction, 
4941 
Carriage  by  aircraft  requirements;  revision, 

8769,  32002 
DOT  specification  cylinders  and  maintenance, 
requalification.  aixl  repair  requirements; 
withdrawn,  6667 
Intermodal  portable  tanks  on  transport 

vehicles;  unloading.  8220 
Lithium  batteries.  15510 
Offerors  and  transporters;  security 

requirements,  22028,  36138 
Radioactive  materials;  compatibility  with 
International  Atbmic  Energy  Agency 
regulations,  21328 
Regulatory  Flexibility  Act  Section  610  and 
plain  language  reviews,  3673 
Materials  transported  by  aircraft;  information 

availability,  6669 
Propane  cylinders  filling;  rulemaking  petition 

denied,  852 
Registration  fees;  temporary  reduction;  status  of 
rulemaking,  11456 
Pipeline  safety: 
Hazardous  liquid  transportation — 
Gas  transmission  pipelines;  integrity 

management  in  high  consequence  areas, 
1108,  1537 
Maps  and  records  of'pipeline  locations  and 
characteristics;  State  agencies 
notification;  pipe  inventory;  removal 
from  regulatory  agenda,  3675 
Producer-operated  Outer  Continental  Shelf 
natural  gas  and  hazardous  liquid  pipelines 
crossing  directly  into  State  waters,  16355 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  10038, 

10039.  19312,  35618,  38697 
Submission  for  OMB  review;  comment  request, 

10040,  10041.  38698 
Hazardous  materials: 

Applications;  exemptions,  renewals,  etc.,  953, 
2733,  4777,  4778,  9029,  9030.  1 1 170, 
13207,  13208,  19313.  19314,  20198, 
21803.  36064,  36665,  42846,  42847 
Exemption  applications  delayed;  list,  6073. 
13040.  30759,  39471 
Hazardous  materials  transportation: 
Preemption  determinations — 
Broward  County,  FL,  35193 
Morrisville,  PA,  2948 
Smithtown,  NY,  15276 
Safety  advisories — 

•    Compressed  gas  cylinders;  unauthorized 
marking,  3778,  10254 
Security  plan,  6%3 
Meetings: 
International  standards  on  transpori  of 

dangerous  goods,  21320 
Pipeline  safety — 
Pipeline  integrity  management  in  high 
consequence  areas;  workshop,  31399 
Technical  Pipeline  Safety  Standards  Advisory 
Committee,  42848 


Pipeline  safety: 
Advisory  bulletins — 
Gas  and  hazardous  liquid  pipeline  mapping, 

40768 
Natural  gas  transmission  pipeline  incident  and 
annual  report  forms.  38698 
Hazardous  liquid  transportation — 
Natural  gas  and  hazardous  liquid  pipelines 
operators;  safe  excavation  practices; 
implementation,  36666 
Pipeline  public  awareness  programs;  standards 
development  concensus,  34754 
Pipeline  safety;  waiver  petitions: 
Williams  Gas  Pipelines- West,  4487 

Risk  Management  Agency 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  8003. 
3%72 

Rural  Business-Cooperative  Service 

RULES 

Program  regulations: 
Emergency  Farm  Loan  Program;  requirements, 

791 
Farm  loan  programs  account  servicing  policies; 
servicing  shared  appreciation  agreements; 
cotiection,  7942.  12458 
Servicing  and  collections — 
Intermediary  Relending  Program  and  Rural 
Development  Loan  Fund  Program;  field 
visits.  19101 

PROPOSED  RULES 

Program  regulations: 
Servicing  and  collections — 
Prompt  disaster  set-aside  consideration  and 
primary  loan  servicing  facilitation,  41869 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7346, 
3%73 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Rural  Business  Opportunity  Program,  85 1 5 
Rural  Cooperative  Development  Program, 

15773 
Rural  Economic  Development  Loan  and  Grant 
Program;  maximum  dollar  amount  on 
awards,  2627 
Rural  transportation  systems;  technical 

assistance,  4388 
Value-Added  Agricultural  Product  Market 
Development  Program  (Independent 
Producers),  42531 
Loan  guarantee  authority;  maximum  portion 
available  (2002  FY),  14909 

Rural  Housing  Service 

RULES 

Guaranteed  Rural  Rental  Housing  Program.  16969 
Program  regulations: 
Emergency  Farm  Loan  Program;  requirements. 

791 
Farm  loan  programs  account  servicing  policies; 
servicing  shared  appreciation  agreements: 
correction.  7942. 12458 
Servicing  and  collections — 
Intermediary  Relending  Program  and  Rural 
Development  Loan  Fund  Program;  field 
visits.  19101 
PROPOSED  RULES 
Program  regulations: 
Servicing  and  collections — 
Prompt  disaster  set-aside  consideration  and 
primary  loan  servicing  facilitation,  41869 


NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  7346, 
22051,  34897,  37383 
Grants  and  cooperative  agreements;  availability. 
etc.: 
Community  Facilities  Program — 
Rural  communities  with  extreme  high 
unemployment  and  severe  economic 
depression,  17044 
Tribal  colleges,  16085 
Multi-family  and  single  family  housing 

programs,  8684 
Rural  Community  Development  Initiative, 

15777.31179 
Rural  Housing  Demonstration  Program,  20953 
Section  514  Farm  Labor  Housing  Loans  and 
Section  516  Farm  Labor  Housing  Grants 
for  off-farm  housing,  8672 
Section  515  Rural  Rental  Housing  Program, 

8674 
Section  533  Housing  Preservation  Program, 

8678 
Section  538  Guaranteed  Rural  Rental  Housing 
Program,  8679 

Rural  Telephone  Bank 

NOTICES 

Loan  policies: 

Interest  rates,  2628 
Meetings;  Sunshine  Act,  4943,  21215 

Rural  UtiUties  Service 

RULES 

Electric  loans: 
Insured  and  guaranteed  loans;  general  and  pre- 
loan  policies  and  procedures — 
Treasury  rate  direct  loan  program,  6369 
Insured  loans;  pre-loan  policies  and 
procedures —  ' 

Municipal  rate  loans;  interest  rates  schedule. 
16969 
Principal  and  interest;  payments  extensions.  484 
Program  regulations: 
Emergency  Farm  Loan  Program;  requirements, 

791 
Farm  loan  programs  account  servicing  policies: 
servicing  shared  appreciation  agreements; 
correction,  7942.  12458 
Servicing  and  collections — 
Intermediary  Relending  Program  and  Rural 
Development  Loan  Fund  Program;  field 
visits.  19101 
Rural  development: 
Distance  Learning  and  Telemedicine  Loan  and 
Grant  Program,  3039,  10830 
Correction,  16011 

PROPOSED  RULES 

Electric  loans: 
RUS  operational  controls;  exceptions  RE  Act, 

36542 
Useful  life  of  facility  determination.  17018 
Program  regulations: 
Servicing  and  collections — 

Prompt  disaster  set-aside  consideration  and 
primary  loan  servicing  facilitation,  41869 
Rural  development: 
Distance  Learning  and  Telemedicine  Loan  and 
Grant  Program,  3128 
Telecommunications  specifications  and  standards: 
Materials,  equipment,  and  construction — 
Voice  Frequency  Loading  Coils  (PE-26); 
rescission,  4679 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2855. 
7346.  10356 
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Electric  loans:  i 

Quafteriy  municipal  interest  rates,  2631,  16716 
Environmental  statements;  availability,  etc.: 
Arizona  Electric  Power  Cooperative.  Inc.,  8517 
Basin  Electric  Power  Cooperative,  42232 
East  Kentucky  Power  Association,  10889 
East  River  Electric  Power  Cooperative,  Inc., 

35789 
Georgia  Transmissioa  Coq>.,  7347,  10889, 

37775 
Louisa  Generation  L.L.C.,  42753 
Southeni  Illtnois  Power  Cooperative,  3863S 
South  Mississippi  Electric  Power  Association, 

35473 
Tri-State  Generation  &  Transmission 
Association,  Inc.,  17357 
Environmental  statements:  notice  of  intent: 

Golden  Valley  Electric  Association,  Inc.,  16365 
Grants  and  cooperative  agreements:  availability, 
etc.: 
Broadband  Pilot  Loan  Program,  3140 
Distance  Learning  and  Telemedicine  Loan  and 

Grant  Program.  10890 
Local  dial-up  Internet  access.  42233 
Rural  Cooperative  Development  Program, 
15773 
Launching  Our  Communities'  Access  to  Local 
Television;  implementation:  information 
request,  21216  : 

Meetings:  ' 

Rural  broadband  access.  40268.  41690 
Telecommunications  plant;  depieciation  rates: 
publication.  1715 


Saint  Lawrence  Seaway  Development 
Corporation 

RULES 

Seaway  regulations  and  rules: 
Ballast  water:  Great  Lakes  shipping  industry 

codes  compliance.  8885 
Tariff  of  tolls.  6869 

PROPOSED  RULES 

Seaway  regulations  and  rules: 
Ballast  water:  Great  Lakes  shipping  industry 
codes  compliance.  3465 

NOTICES 

Meetings: 

Advisory  Board.  16810 

Science  and  Technology  Policy  Office 

NOTICES  j 

Meetings: 
President's  Council  of  Advisors  on  ScieiKe  and 
Technology.  7373.  36879 
Reports  and  guidance  documents:  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  31305 

Securities  and  Exchange  Commission 

RULES 

Electronic  Data  Gathering,  Analysis,  and  Retrieval 
System  (EDGAR): 
Mandated  EDGAR  filing  for  foreign  issuers, 
36678 
Investment  companies: 
Insurance  company  separate  accounts  registered 
as  unit  investment  trusts  offering  variable 
life  insurance  policies;  registration  form, 
19848 
Investment  companies  and  securities: 

Technical  amendments,  43534 
Organization,  functions,  and  authority  delegations: 
Secretary.  30326 
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Reporting  and  recordkeeping  requiremenU,  14634 
Securities: 

Acquisition  exemption  during  existence  of 

underwriting  or  selling  syndicate.  31076 
Arthur  Andersen  LLP;  audited  financial 

statements;  requirements  modified  as  result 

of  indictment,  13518 
Equity  compensation  plans;  proxy  statements 

and  periodic  reports;  disclosure 

requirements.  232 
Equity  security;  definition  amended,  1%7I 
Options  and  futures;  transaction  exemptions, 

5199 
Options  disclosure  document,  227 
Safe  harbors  to  money  managers  who  use 

commission  dollars  to  obtain  research  and 

brokerage  services;  interpretative  guidance, 

6 
Security  futures  products  trading;  application  of 

Federal  securities  laws  provisions,  43234 
Transactions  exempt  from  transaction  fees,  3057 
Security  futures  products: 
Cash  settlement  and  regulatory  halt 

requirements.  36740 

PROPOSED  RULES 

Investment  Advisers: 
Advisers  operating  through  Internet;  exemption. 

19500 
Investment  corripanies: 
Advertising  rules:  amendments,  36712 
Insurance  company  separate  accounts  registered 

as  unit  investment  trusts  offering  variable 

annuity  contracts;  costs  and  expenses 

disclosure.  19886 
Transactions  with  portfolio  and  subadvisory 

affiliates.  31081 
Securities: 
Annual  and  quarterly  reports;  acceleration  of 

periodic  filing  dates  and  disclosure 

concerning  web  site  access  to  reports. 

19896 
Customer  protection,  reserves  and  custody, 

39642 
Form  8-K  disclosure  requirements  and  filing 

date  acceleration,  42914 
Management's  discussion  and  analysis  about 

application  of  critical  accounting  policies; 

disclosure.  35620 
Management  transactions;  Form  8-K  disclosure. 

19914 
Options  trade-through  disclosure  rule;  repeal, 

38610 
Quarterly  and  annual  reports:  certification  of 

disclosure.  41877 
Security  futures  transactions  assessments  and 

securities  sales  fees  resulting  from  physical 

settlement  of  security  futures.  30628 
Security  futures  products: 
Broker-dealers;  transaction  confirmation 

requirements.  .^9647 
Semi-annual  agenda.  34228 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  117. 

1249.  22.S4.  4291.  4477.  6768.  6949,  6951, 
8047,  9335.  9487,  13375,  15423,  15636, 
16468.  17728,  20556,  30730.  30983. 
34737.  35597.  36048,  36049,  36650, 
40032.  41282 

Submission  for  OMB  review;  comment  request, 

1250.  2935.6552.  10453,  13377,  15424, 
19602,  19782,  20556.  21001.  21002. 
30730.  36940.  39446.  39751.  40033,  41742 

Environmental  statements;  notice  of  intent: 
Station  Place  facility,  Washington,  DC;  office 
space  development,  15840 


Intermarket  Trading  System;  plan  amendments, 

43182 
Investment  Company  Act  of  1940: 
Approval  order  applications — 
IDS  Life  Insurance  Co.  et  al.,  7712 
SBM  Certificate  Co.,  41283 
Deregistration  applications — 
Amivest/NFB  Funds  Tnist  et  al.,  16468 
CN  Loan  Fund  Inc.  et  al.,  22122 
Fulcrum  Trust  et  al.,  39076 
Kent  Funds  et  al.,  9336 
PaineWebber  Mutual  Fund  Trust  et  al.,  4765 
Somerset  Exchange  Fund  et  al.,  616 
Exemption  applications — 
Alpha  Select  Funds  et  al.,  9338 
American  Century  Companies,  Iik.,  et  al., 

10454 
American  Skandia  Life  Assurance  Corp.  et 

al.,  39447 
American  Skandia  Life  Insurance  Corp.  et  al., 

4293 
Ameritas  Variable  Life  Insurance  Co.  et  al., 

40346 
AssetMark  Funds  et  al..  18658 
AXP  Market  Advantage  Series.  Inc.,  et  al., 

43183 
AXP  Partners  Series,  Inc.,  et  al.,  43193 
Barclays  Global  Fund  Advisors  et  al.,  38681 

iShares,  Inc.,  et  al.,  38684 
Bear  Steams  Funds  et  al.,  13809 
Capital  One  Financial  Corp.  et  al.,  1523 
Catholic  Funds.  Inc..  et  al..  1 1725 
Charies  Schwab  Family  of  Funds  et  al.,  1369 
CityFed  Financial  Corp.,  2707 
Commonfund  Institutional  Funds  et  al..  5857 
Conseco  Fund  Group  et  al..  2000 
Credit  Suisse  First  Boston  Corp.  et  al..  5624 
Delaware  Investments  Dividend  &  Income 

Fund.  Inc..  et  al..  13670 
DFA  Investment  Dimensions  Group  Inc.  et 

al..  7720 
DRW  Venture  Partners  LP  et  al..  941 
Equitable  Life  Assurance  Society  of  the 

United  States  et  al..  16470 
Financial  Investors  Trust  et  al..  1 2628 
First  American  Investment  Funds.  Inc..  et  al.. 

14739.  22124 
Franklin  Strategic  Series  et  al..  10458 
Frank  Russell  Investment  Co.  et  al..  7433 
Goldman,  Sachs  &  Co.  et  al..  9010 
Harbor  Fund  et  al..  3516 
Hanfoid  Mutual  Funds  Inc..  3743 
Independence  One  Mutual  Funds  et  al.,  31391 
Investec  Ernst  &  Co.  et  al.,  16771.  16775 
J. P.  Morgan  Fleming  Asset  Management 

(USA).  Inc.,  et  al.,  35598 
Jackson  National  Life  Insurance  Co.  et  a!.. 

10236 
John  Hancock  Equity  Trust  et  al.,  7430 
LaSalle  Funding  LLC,  1 1724 
Longview  Management  Group  LLC.  1 25 1 
Massachusetts  Mutual  Life  Insurance  Co.  et 

al..  3244 
Maxim  Series  Fund,  Inc..  et  al.,  6951 
Memorial  Funds  et  al.,  5013 
Merrimac  Master  Portfolio  et  al.,  42304 
Metropolitan  Series  Fund,  Inc.,  et  al.,  39077 
Mexico  Fund,  Inc.,  et  al.,  31389 
Midland  National  Life  Insurance  Co.  et  al., 
18046 
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Nations  Fund  Trust  et  al.,  19461 
Nationwide  Life  Insurance  Co.  et  al.,  14735 
New  York  State  College  Choice  Tuition 
Savings  Program  Trust  Fund  et  al.. 
31393 
Nuvcen  Exchange-Traded  Index  Trust  ct  al., 

6286 
One  Group  Mutual  Funds  et  al.,  42300 
Pioneer  America  Income  Trust  et  al.,  40757 
Pioneer  Balanced  Fund  et  al.,  18045 
Portfolio  Partners,  Inc.,  et  al.,  30731 
Price  Cotiunuiucations  Corp.  et  al..  21003 
Pumam  American  Govertunent  Income  Fund 

et  al.,  12623 
SA  Funds-Investment  Tnist  et  al..  36271 
Sage  Life  Assurance  of  America,  Inc..  et  al.. 

18257 
SunAmerica  Asset  Management  Corp.  et  al.. 

42082 
Touchstone  Investment  Tnjst  et  al.,  40755 
Travelers  Insurance  Co.,  et  al.,  43184 
USAA  Mutual  Fund,  Inc.,  et  al.,  37462 
UTEK  Coip.,  14733 
Vantagepoint  Funds  et  al.,  10023 
Wachovia  Funds  ct  al.,  34739 
Wells  Fargo  Funds  Management  LLC  et  al., 

3745 
Wells  Fargo  Funds  Tnist  et  al.,  3248,  21005 
Willamette  Funds  et  al.,  34742 
Order  applications — 
American  Balanced  Fund,  Inc.,  et  al.,  1252 
Ameritas  Life  Insurance  Corp.  et  al.,  39086 
Conseco  Variable  Insurance  Co.,  16777 
Jefferson  Pilot  Financial  Insurance  Co.  et  al.. 

11148 
Lord  Abbett  Series  Fund,  Inc.,  et  al.,  40350 
Notthbrook  Life  Insurance  Co.  et  al.,  15430 
Shares  substitution  applications — 
American  Enterprise  Life  Insurance  Co.  et 

al.,  18261 
Integrity  Life  Insurance  Co.  et  al.,  14743 
Lincohi  Benefit  Life  Co.  et  al.,  17736 
Lincohi  National  Life  Insurance  Co.  et  al., 

41533 
Merrill  Lynch  Life  Insurance  Co.  et  al., 
17730 
Joint  industry  plan: 

Philadelphia  Stock  Exchange,  Inc.,  et  al.,  21302, 
38687 
Meetings: 
Securities  laws  uniformity;  annual  conference; 
conunent  request,  14746 
Meetings;  Sunshine  Act.  759,  1524,  2002,  2709, 
3746,  4297,  5859,  7208.  8565,  9488.  10778. 
11155,  11521.  11727.  13378.  13671,  15258. 
15841.  16781,  17739,  20194.  20558,  20846, 
22125.  22471.  30733,  31855.  31856,  34744. 
35602,  36941.  38529,  39452,  40033,  40761. 
41545,  43363 
Options  Price  Repotting  Authority: 
Consolidated  Options  Last  Sale  Reports  and 
Quotation  Information;  Reporting  Plan; 
amendments,  4477,  11727,  40356 
Foreign  currency  options;  exclusion  from 

calculation  of  capacity  allocation  provided 
in  OPRA  plan;  amendment,  619,  6290 
Repoits  and  guidance  documents;  availability,  etc.: 
Financial  condition  and  results  of  operations; 
nuuiagement's  discussion  and  analysis, 
3746 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  21785,  32071 
Securities: 
Exemption  i^lications — 
Evangelical  Christian  Credit  Union.  41545 


Foreign  securities  submitting  information  under 

exemption;  list,  30733 
Government  securities  settiement;  structural 
change;  issues  and  options;  interagency 
white  paper,  32043 
Listing  standards  requirements  and  criteria; 

modification;  joint  order,  42760 
Narrow-based  security  index;  definition 

exclusions.  38941 
Suspension  of  trading — 
A.C.L.N..  Ltd.,  13029,  15011 
Eagle  Building  Technologies,  Inc.,  7727 
Investco,  Inc.,  22140 
Investment  Technology  Inc.,  20194 
NetAir.com,  Inc..  16139 
New  Energy  Corp..  3249 
Piimacle  Business  Management.  Inc.,  31856 
Tel-One,  Inc.,  3751 
WSF  Corp.,  760 
Trade-Through  Disclosure  Rule;  broker-dealers: 
temporary  exemption  order,  15637,  18059, 
38689 
Securities  Exchange  Act: 
Broker-dealer  disclosure  requirements; 

temporary  exemption  in  connection  with 
security  futures  transactions.  39752 
Broker-dealer  exemption  from  sending  financial 
information  to  customers — 
Securities  Industry  Association,  629 
Fee  rates;  mid-year  adjustment,  10239 
Securities  fee  rates;  aiuiual  adjustments,  22126 
Self-regulatory  organizations;  proposed  rule 
changes: 
American  Stock  Exchange  LLC,  946,  1373, 
1377,  1378,  1524,  2002,  2003,  2255,  2956, 
3752,  3753,  3921,  4767,  5015,  5626,  5627, 
5630.  5860,  6553,  6554,  6768,  6770,  6953, 
6956,  8326.  9797,  10460.  10941.  12065, 
13379,  13380,  15258,  15262,  15434, 
15638,  15841,  15842,  17475,  18051, 
18272,  18274.  18660,  18%2.  18%3, 
19603.  19783.  20558,  20559,  20847, 
20849,  20851,  22140,  30984,  30985, 
34502.  34744.  36273,  36942,  37882, 
37884,  37886,  39753,  40034,  40357, 
41547,  41550,  42086,  42306,  42836,  43197 
Boston  Stock  Exchange.  Inc..  12067.  15641. 

20852,  21304.  39757 
Chicago  Board  Options  Exchange.  Inc..  378, 
947,  1380,  1382,  1383,  1526,  1809,  2710, 
3757,  501 6,  5 1 37,  629 1 ,  6556,  6772,  6958, 
9488,  10026,  10778.  12068,  13029.  13382, 
13383,  13672,  14751,  15263,  15642. 
15643,  15644,  16476,  16478,  16480, 
16782.  17477.  19464,  19605,  20561, 
21305,  21785,  22142,  31002,  34964, 
35165,  36276,  36277,  36279,  36651, 
37888,  38530,  39758,  41284,  41552, 
41743,  43692 
Chicago  Stock  Exchange,  Inc.,  1385,  2711, 
2712,  3517,  4298,  5138.  6062,  6774, 
10028,  10243,  10244,  13385,  13386, 
16481,  19288,  19607,  19784,  21787, 
34505,  35602,  35604,  38531,  40761,  43693 
Cinciimati  Stock  Exchange,  Inc..  6558,  6561, 

12069.  15436,  31856 

Depository  Tnist  Co.,  1254, 4298,  4299,  7727, 

12070,  20562,  30986.  36945,  38533, 
39452,  39454,  40035 

Depository  Tnist  Co.  et  al.,  11521.  31394 
Emerging  Maikete  Clearing  Corp..  6064.  1 1730. 

15438 
■Government  Securities  Clearing  Corp..  2005, 

4768.  5861,  6064,  8048,  12630,  13813, 

14753,  15438,  15646,  41285,  43198 
International  Securities  Exchange  LLC,  760, 

1809,  3760,  5018,  9340,  1 1365,  11731, 


11732.  12071,  13388.  18964,  19786, 
20563,  21306,  21788,  22143,  30406, 
30408,  30988,  37891,  38533 
MBS  Clearing  Corp.,  2006,  3762.  6065,  6066. 

13389,  14755 
Municipal  Securities  Rulemaking  Board,  619, 
6067,  6294,  6562,  6960,  13030,  13673. 
15844,  16139,  30743,  30989,  34507, 
34508,  35167,  40762 

National  Association  of  Securities  Dealers,  Inc., 
388,  621,  1255,  1256,  1790,  2256,  2258, 
2712,  2714,  2716,  2936,  2937,  2942,  3249, 
3251,  3252,  3519,  3520.  3521,  3923.  3937, 
5019,  5022,  5351,  5862,  5867.  6306.  6776, 
7209,  7436,  7438,  8051,  8565,  9489, 
10245,  10462,  10783,  10785,  10942, 
10946,  10948.  10949.  10953,  10955, 
10956,  10962,  11526,  11735,  12631, 
15268,  15848,  16140.  16784,  17091, 
18278,  18279,  18282.  18661.  19291, 
19464,  19608,  19787,  19788,  19790, 
20564.  20565,  20566.  20854.  21007. 
21008,  21308,  21309.  2131 1.  21312, 
21789,  21792,  31858,  34%5,  34968. 
35167,  35171,  35605,  36049,  36280, 
36281,  36653,  36654,  36659,  36946, 
38152.  38163,  38535,  39455,  39457, 
39476,  39759,  39768,  39769,  39771. 
40361.  40975.  41554.  41556,  41558. 
41561,42088.43364 

National  Futures  Association,  18664,  21313, 
32072 

National  Securities  Clearing  Corp.,  1 3200. 
13201,  13392,20858 

New  York  Stock  Exchange,  Inc.,  1527,  1529, 
1793,  2263,  2264,  2718,  2719,  4316.  4479. 
4485,  5024,  6565,  7441,  8330,  8567,  9341, 
10463.  11735,  12072,  13031,  14756, 
15440,  17092,  18285,  I8%5,  18970, 
20568,  22144,  31398,  32073,  35174, 
36952,  38538,  39089,  40763.  43199 

Options  Clearing  Corp..  11737.  13202.  13203. 
19467.  20859,  36056.  39460.  39461,  41287 

Pacific  Exchange,  Inc.,  1531,  2266,  3523,  3765. 
5631.  5869.  6309.  6567,  6569.  6777, 

12074.  13392,  13393,  14759,  14760, 
15445,  15649,  16786.  17094.  18285, 
18975.  19292.  21315,  32075,  34745, 
36281,  36283,  38173,  38539,  40362, 
41288,  41289,  42089,  42092,  42307, 
43367.  43693.  43695 

Philadelphia  Stock  Exchange.  Inc..  1 18.  380. 
622,  1386.  1388.  1532.  2720.  3253.  3524, 
3525,  3768,  3771,  3927,  5027,  5870,  6310, 
6312,  6570,  6781,  6961,  7209,  7728.  8053. 
8055.  8330,  8831,  10029,  10465.  11738. 

12075,  13395,  13397,  13398.  13399, 
13674,  15269,  15271,  15653,  15849, 
17098,  18289,  18292,  18295,  19610. 
22144,-22472,  30409,  30990,  32076, 
34746,  34978,  34980.  36059.  36060, 
36286,  36287,  36289,  39090.  39093, 
40365,  40366,  43372 

Stock  Clearing  Corp.  of  Philadelphia,  1259, 
2267,2268.  11541,  11739 
Applications,  hearings,  determinations,  etc.: 
Aon  Corp.,  17474 
Armstrong  Holdings,  Inc.,  39752 
AT  Plastics.  Inc.,  22471 
Bankers  Tnist  Corp.  et  al.,  14993 
BellSouth  Corp.,  10453,  10454,  15636 
BIOQUAL,  Inc.,  19288 
Conimunity  Banks,  Inc.,  35841 
DRS  Technologies.  Inc.,  19287 
Electrochemical  Industries,  Ltd.,  15637 
FBR  Asset  Investment  Corp.,  18954 
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State 


dotwl  Tedmovabons.  Inc.,  7429 

LD.  Systems.  Inc.,  41743 

Inleniationa]  Aluminum  Coip.,  34739 

m.  Inc.,  6552 

Jackson  National  Life  Insurance  Co.  of  New 
York,  et  al..  43360 

Kinam  Gold  Inc.,  18257 

Landauer,  Inc.,  7430  | 

Leggett  &  Plan,  Inc.,  5623 

Local  Fmancial  Corp.,  14993 

nogress  Energy,  Inc.,  17475 

Public  utility  holding  company  filings,  940, 
1997.  5855,  8569,  10776,  11519,  12615, 
13199,  14994,  15426.  15838,  17729, 
18656,  18955,  19459,  19460,  31849, 
35163,  37881,  39073,  42294 

Rottiand  Co.,  Inc.,  1 1520 

ScicBiific  Games  Cotp.,  5624 

Tnnsfinancial  Holdings.  Inc..  31855 

use  Coq)..  14996 

StkicUn  Senrke  Syaton 

PROPOSED  RULES 

Semi-aimual  agenda.  34002  | 

NOTICES 

Agency  infonnaiion  collection  activities: 
Submission  for  OMB  leview;  comment  request, 
18977,  42592 
Mvacy  Act: 

Compmer  matching  programs,  30992 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminaied  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines.  38690 

Scntendiig  Commissiaii,  United  States 

See  United  States  Sentencing  Commission 

SmaD  BosfaMSB  Administratioii 

RULES  I 

Disaster  loan  program: 
Travel  agoicies;  economic  injury  disaster  loan 
program.  11874 
Small  business  size  standards: 
Compliance  with  other  agency  programs.  13714 
Inftalioa  adjustment,  3041 
Nonmanufacturer  rule;  waivers — 
Plain  unnMunted  bearings  and  mounted 
bearings,  37665 
North  American  Industry  Classification  System; 

Line-Haul  Railroads;  correction.  1%37 
Travel  agencies.  38186 
Economic  iiquiy  disaster  loan  program, 
11874.38184         •  ^ 

PROPOSED  RULES  I 

Debarment  and  suspension  (oonprocurement)  and 
drug-free  workplace  (grants): 
Govcramentwide  requirements,  3266 
Hearinp  and  Appeals  Office  proceedings: 
Reyuioo  and  clarificatioa.  1 1057 
Concction,  13108.  13294 
HUBZone  Program: 

MiaceUaneons  amendments,  3826,  8739 
New  Markets  Venture  Capital  Program: 

Miscellaneous  amendments,  35449 
Semi-annnal  agenda.  34004 
Small  business  investment  companies: 
Small  business  concern,  control;  sale  of  equity 
securities  in  portfolio  concern  to  competitor 
of  that  portfolio  concern,  35055 
SmaO  business  size  standards: 
Noomanufacturer  rale;  waivers — 
MoaMed  and  plain  unmounted  bearings, 

30820 
Plain  umnouiMed  bearings  and  mounted 

bearii^s.  16063 
Small  arms  ammunition  manufacturing, 
39311 


Petroleum  reflneries,  6437 
Testing  laboratories,  17020 

Correction,  19317 
Travel  agencies,  11880 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2269, 
2725,  5353,  7210.  9491.  20194,  40036. 
42593 
Submission  for  OMB  review;  conmient  request. 
11740,  13814,  13815.  36291.  36661.  38300 
Business  and  disaster  assistance  loans;  sale  and 

liquidation  of  collateral,  2475,  39462 
Disaster  and  emergency  areas: 
Colorado,  43201 
Iowa,  43201 
Virginia,  43202 
Disaster  loan  areas: 
California,  8832,  42094 
Florida.  3772 

Illinois,  37891,  39781,  40036 
Indiana.  42593 
Kansas,  7210,  9342,  19468 
Kentucky,  16483,  18052,  30410,  34748,  35176, 

36291 
Maine,  6070 
Maryland,  31859 
Massachusetts,  18298,  42095 
Michigan,  34982 
Micronesia,  32077 
Minnesota,  951,  42593 
Mississippi,  951,  2943 
Missouri,  721 1,  9342.  19468.  34982,  38540, 

42594 
New  Hampshire,  42095 
New  York,  2007,  8833.  9491.  11741.  36662. 

39781 
Ohio,  15273,  16483,  32077 
Oklahoma.  721 1,  8056,  9798 
Tennessee,  6572,  18298,  34749 
Texas,  3773,  17099,  34749 
Virginia.  17478,  18299,  32078,  36291.  42594 
Washington,  42594 
West  Virginia,  16483,  32078,  40366 
Disaster  loan  program: 
Economic  injury  loans  for  eligible  small 
business  concerns  outside  World.Trade 
Center  and  Pentagon  Disaster  areas,  2007, 
15851,  42594 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Small  technology-based  businesses  interested  in 
Federal  research  and  development 
programs;  outreach  and  technical 
assistance,  40765 
Vermont;  Women's  Business  Center  project, 
8572,  10468.  11367 
Interest  rates;  quarterly  determinations,  15273 
Intergovernmental  review  of  agency  programs  and 

activities,  .17099 
License  surrenders: 
Capital  Fund;  Inc.,  6572 
Preferential  Capital  Corp..  42839 
Loan  programs: 
SBAExpress  Pilot  Loan  Program;  extension. 
40766 
Meetings: 
District  and  regional  advisory  councils — 
Connecticut,  13675 
Minnesota,  2269 
Wisconsin,  2007,  6070,  12075.  16483,  20195 


Regulatory  Fairness  Boards — 
Region  II;  hearing,  22473 
Region  III;  hearing,  34749 
Region  UI;  Public  Roundtable,  17100 
Region  IV;  hearing,  2007 
Region  fV;  Public  Roundtable,  2269 
Region  IX;  hearing,  10469 
Region  K;  Public  Roundtable,  10469 
Region  V;  PubUc  Roundtable,  41290 
Region  VI;  hearing,  7442 
Region  VI;  Public  Roundtable,  7731 
Region  VII;  hearing,  17101 
Region  VIII;  Public  Roundtable,  41290 
Region  ~X;  hearing,  13815 
Region  X;  Public  Roundtable,  13815 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  38540,  41291 
Applications,  hearings,  determinations,  etc.: 
Appraisal  Forum,  16482 
Delta  Ventures  Partners  I,  L.P.,  2725 
Meridian  Venture  Partners  11,  L.P.,  16482 
TD  LighdKNise  Capital  Fund,  L.P.,  et  al.,  13675 
Zero  Stage  Capital  SBIC  VH,  L.P.,  36954 

Sodal  Security  Administratioii 

RULES 

Social  security  benefits: 
Disability  determinations;  medical  criteria — 
Musculoskeletal  system  and  related  criteria; 
correction,  35723 
Federal  old  age,  survivors,  and  disability 
insurance — 
Disability  determinations;  medical  criteria; 

technical  revisions,  20018 
False  or  misleading  statement  penalties; 

administrative  procedures.  20890 
Respiratory  system  listings;  expiration  date 
extension,  43537 
Supplemental  security  income: 
Aged,  blind,  and  disabled — 
False  or  misleading  statement  penalties; 

administrative  procedures,  20890 
Student  child  earned  income  exclusion,  11033 
World  War  II  veterans;  special  benefits; 
overpayments  collection,  38381 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govenmientwide  requirements,  3266 
Semi-annual  agenda,  34016 
Social  security  benefits: 
Federal  old-age,  survivors,  and  disability 
insurance^ 
Residual  functional  capacity  assessments  and 
Vocational  experts  and  other  sources  use. 
clarifications;  special  profile 
incorporation  into  regulations.  39904 
Henutologicid  disorders  and  malignant 
neoplastic  diseases;  medical  criteria 
evaluation.  19138 
Supplemental  security  income: 
Aged,  blind,  and  (Usabled — 
Access  to  information  held  by  financial 

institutions.  22021 
Residual  functional  capacity  assessments  and 
vocational  experts  and  other  sources  use, 
clarifications;  special  profde 
incorporation  into  regulations.  39904 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5029, 
12076,  15654.  19468,  20569,  30747, 
35176.  36291. 40037.  41746 


Reporting  and  recordkeeping  requirements.  5029 
Submission  for  OMB  review;  comment  request. 
5029.  12076,  30747,  35176,  36291,  40037, 
41746 
Disability  determination  procedures: 
Disability  claims  process  redesign  prototype  and 
single  decisionmaker  model  tests;  testing 
modifications;  extension,  42594 
Fee  agreement  process;  maximum  dollar  limit 

increase,  2477 
Meetings: 
Ticket  to  Work  and  Work  Incentives  Advisory 
Panel,  4486.  13033,  18299,  20569 
Organization,  functions,  and  authority  delegations: 

Deputy  Convnissioner  Office,  Systems,  37892 
Privacy  Act: 
Computer  matching  programs,  1389,  10032, 

35178 
Systems  of  records,  35179 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines.  21009,  38467 
Social  securi^  acquiescence  rulings: 

McE)onald  v.  Bowen  et  al.;  rescission,  39781 
Ticket  to  Work  and  Work  Incentives  Improvement 
Act  of  1999;  implementation: 
Attorney  fee  assessment;  2002  rate,  381,  3254 
Withdrawn,  3254 

Southeastern  Power  Administration 

NOTICES 

Power  rates: 
Georgia-Alabama-South  Carolina  System  of 

Projects.  11325 
Jim  Woodruff  Project.  17686 

Soutliwestem  Power  Administration 

NOTICES 

Floodplain  and  wetlands  protection;  environmental 
review  determinations;  availability,  etc.: 
OG&E  Clarksville  to  Little  Spadra  Transmission 

Line  Project,  AR,  10188 
White  River  Lock  and  Dam  No.  I,  2,  and  3 
hydroelectric  projects,  AR,  10188 
Power  rates: 
Integrated  System  rate  schedules,  35802.  39103 
Sam  Raybum  Dam  Project.  35805 

Spedal  Counsel  Office 

NOTICES 

Agency  information  collection  activities: 
Prt^osed  collection;  comment  request,  11542 
Submission  for  OMB  review;  comment  request, 
41291 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines.  21316 

Special  Trustee  for  American  Indians 
Office 

NOTICES 

Meetings: 
Indian  trust  asset  numagement;  tribal 

consultation,  4730,  6268,  6271.  10429 

State  Departmrat 

RULES 

Consular  services;  fee  schedule.  34831,  38892 

Correction,  40849 
Exchange  Visitor  Program: 

Regulations;  revisions,  1761 1 


Inter-American  Convention  on  International 
Commercial  Arbitration;  procedure  rules, 
8860 
International  Traffic  in  Arms  regulations: 
Armenia  and  Azerbaijan;  removal  from 
proscribed  destinations  list,  1 5 101 
Tajikistan  and  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro);  removal  from 
proscribed  destinations  list,  1074 
■   U.S.  institutions  of  higher  learning;  exemptions, 
15099 
U.S.  Munitions  List;  amendments,  20894 
Visas;  immigrant  documentation: 
Fingerprinting  requirements;  and  criminal 
history  records;  access  and  conditions  for 
use,  protection,  dissemination,  and 
destruction,  8477 
Immediate  relatives,  definition;  widows  and 
children  of  victims  of  September  1 1 ,  2001 
terrorist  attacks,  1414 
New  or  replacement  visas  issuance,  1415 
Visas;  nonimmigrant  documentation: 
Automatic  visa  revalidation.  10322 
Fingerprinting  requirements  and  criminal  history 
records;  access  and  conditions  for  use, 
protection,  dissemination,  and  destruction, 
8477 
INTELSAT;  addition  as  international 
organization,  1413 
Clarification  of  sutus  of  organization  and 
personnel  affected,  18821 
Visa  Waiver  Program.  30546 

PROPOSED  RULES 

Consular  services;  fee  schedule.  14895 
Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govemmentwide  requirements.  3266 
Exchange  Visitor  Program: 
Professor  and  research  scholar  participation. 
43264 
(jrants: 
Thomas  R.  Pickering  Foreign  Affairs/Cjraduate 
Foreign  Affairs  Fellowship  Program.  1420 
Longshore  work  by  U.S.  nationals;  foreign 

prohibitions,  6447 
Semi-aimual  agenda,  33358 

NOTICES 

Afghanistan;  property  blockage  and  transaction 
prohibitions;  territory  controlled  by  Taliban, 
description  modification  (EO  13129),  4301 
Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1389, 
5871,  6071,  13815,  15446,  35182,  36292, 
36662,  42839 
Submission  for  OMB  review;  comment  request, 
381.  623.  1390.  3254,  3255.  3526,  3527, 
9016,  9343,  9492,  13204,  15447.  19791, 
30411,  30412,  34983,  36293.  40367 
Antarctic  fishing;  conservation  measures  adoption 
by  Commission  for  Conservation  of  Antarctic 
Marine  Living  Resources,  2477 
Arms  Export  Control  Act: 
China  National  Aero-Technology  Import  & 
Export  Corp.  et  al.;  denial  policy  partially 
rescinded,  30749 
Countries  not  cooperating  fully  with  U.S. 
antiterrorism  efforts;  determination  and 
certification;  congressional  notifications, 
36062 
Export  licenses;  congressional  notifications', 
4301,  9492 
Art  objects;  importation  for  exhibition: 
20lh  Century  Avant-Garde  Drawings  from  the 

State  Russian  Museum,  9798 
Adventures  of  Hamza,  35 1 83 
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After  the  Scream:  The  Late  Paintings  of  Edvard 

Munch.  2498 
Age  of  Impressionism:  European  Masterpieces 

from  Ordtupgaard,  Copenhagen.  3527 
Anne  Vallayer-Coster:  Painter  to  the  Court  of 

Marie-Antoinette,  39464 
Anthony  van  Dyck:  "Ecce  Homo"  and  "The 

Mocking  of  Christ",  9344 
Art  and  Politics  of  Arthur  Szyk.  10964 
Benenson  Gallery  for  African  Art  in  the 
Development  of  the  Arts  of  Africa, 
Oceania,  and  the  Americas.  39782 
Benjamin  Brecknell  Turner:  Rural  England 

Through  a  Victorian  Lens.  1 1 8 
Bernardo  Bellono:  Views  of  Imperial  Vienna, 

31860 
Caspar  David  Friedrich's  Giant  Mountain  (View 
of  the  Small  Sturmhaube  from  Warmbrunn) 
(c.  1810),  9344 
Central  European  Avant-Gardes:  Exchange  and 

Transformation  (1910-1930).  5031 
Connecting  Museums,  39095 
Dreaming  with  Open  Eyes:  Dada  and  Surrealist 
Art  from  the  Vera,  Silvia,  and  Arturo 
Schwarz  Collection  in  the  Israel  Museum, 
118 
Edouard  Vuillard.  6313 
European  Masterpieces:  Six  Centuries  (rf. 
Paintings  from  the  National  Gallery  of 
Victoria,  Australia.  2944 
Flowering  of  Rorence:  Botanical  Art  for  the 

Medici,  6071 
Frida  Kahio,  Diego  Rivera,  and  Twentieth- 
Century  Mexican  Art:  The  Jacques  and 
Natasha  Gelman'  Collection,  1 7478 
Genesis:  Ideas  of  Origin  in  African  Sculpture, 

39782 
Gerhard  Richter;  Forty  Years  of  Fainting,  1 19 
Glimpses  of  the  Silk  Road:  Central  Asia  in 

the  First  Millennium  A.D.,  39782 
Greuze  the  Draftsman.  1 1543 
Gusuv  Klimt  Landscapes.  22473 
Josef.Hoffman:  Homes  of  the  Wittgensteins, 

31860 
Masterpieces  and  Ma.ster  Collectors: 

Impressionists  and  Early  Modem  Paintings 
from  the  Hermitage  and  Guggenheim 
Museums,  15273 
Michael  Sweerts  (1618-1664),  36294 
Neo-Impressionism:  Artists  on  the  Edge,  38174 
Orazio  and  Artemisia  Gentileschi:  Father  and 
Daughter  Painters  in  Baroque  Italy.  1 19 
Oskar  Kokoschka:  Early  Portraits.  Vienna- 
Berlin  (1909-1914).  9344 
Projects  76:  Francis  Alys.  31860 
(juest  for  Immortality:  Treasures  of  Ancient 

Egypt,  11543 
Raphael  and  His  Age:  Drawings  from  the  Palais 

des  Beaux-Arts,  Lille,  39783 
Reflections  of  Sea  and  Light:  Paintings  and 
Wateicolors  by  J.M.W.  Turner  from  Taie. 
119 
Rubens.  Jordaens,  Van  Dyck  and  their  Circle: 
Flemish  Master  Drawings  from  the 
Museum  Boijmans  Van  Beuningen,  9344 
Russian  Pictorialism,  381 
Sacred  Spaces  of  Pieter  Saenredam.  3527 
Tapestry  in  the  Renaissance:  Art  and 

Magnificence,  5031 
Tempo.  18978 
Treasures  from  an  Unknown  Reign:  Shunzhi 

Porcelain,  15852    ■ 
Treasures  of  die  Russian  Czars,  120 
Uncomnwn  Legacies:  Native  American  Art 

from  the  Peabody  Essex  Museum.  38541 
Women  Who  Ruled:  (Jueens.  Goddesses. 
Amazons  (1500-1650),  4304 


•1 


State 


Commeicial  export  licenses:  ifiotifications  to 

Congress.  22474 
Committees;  escablishment.  renewal,  termination, 
etc.: 
Cultural  Property  Advisory  Committee,  15655 
Defense  Trade  Advisory  Group,  17478 
International  Law  Advisory  Committee.  19293 
Cultural  property: 
Guatemala;  archaeological  objects  and  materials 

from  Pre-Columbian  cultures:  import 

restrictions;  memorandum  of  understanding 

with  U.S.,  10964 
Mali:  archaeological  mateiial  from  Niger  River 

Valley  and  Bandiagata  Escarpment:  import 

restrictions:  memorandum  of 
'  understanding,  10033 
Foreign  Operations,  Export  Financing,  and  Related 
Programs  Appropriations  Act: 
Gambia:  military  coup;  assistance  determination, 
'         11367 
Foreign  Service  posts:  designation  for  special  fee 

paymetM  procedures,  16483 
Foreign  terrorists  and  terrorist  organizations: 
designation: 
Al-Aqsa  Martyrs  Brigade  et  al.,  14761 
Al-Nasser,  Adbelkarim  Hussein  Mohammed,  et 

al.,  12633 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Afghanistan  et  al.;  women's  leadership, 

education,  disability,  and  small  business 

development  issues,  S87I 
Afghanistan  Women's  Teacher-Training  Project 

17739 
African  workforce  development,  19293 
Algeria  and  Tunisia;  North  African  Educational 

Partnerships  Program,  20570 
AnticorTuplion  policies  and  actions  taken  by 

national  governments;  effectiveness 

assessment  methodology,  40766 
Armenia;  civic  education,  pre-service  education. 

and  school  administrator  training: 

curriculum  development  projects,  17746 
Aimenia,  Azerbaijan,  and  Belarus;  Secondary 

School  Partnership  Program,  2499 
Armenia  School  Connectivity  Program,  17743 
Balkan  Educational  Partnerships  Program,  9345 
Balkans  Junior  Faculty  Development  Program, 

11543 
Bosnia  and  Herzegovina  Youth  Leadership 

Program.  17749 
Banna  Refiigee  Scholarship  Program,  17751 
CeMral  and  East  European  Exchanges  and 

Training  Programs,  5875 
FREEIX)M  Support  Educational  Partnerships 

Program,  19298 
Fulbright  American  Studies  Institute  on  U.S. 

National  Security;  American  Foreign  Policy 

Formulation  in  Era  of  Globalization.  22146 
Rilbright  Educational  Partnerships  Program, 

19302 
Hong  Kong/China,  International  Students; 

Educational  Advising  Program,  42095 
Iniercultural  Public  Private  Fellows  Program, 

9347 
Iniemational  Sports  Programming  Initiative, 

4770 
Islamic  Ufe  in  die  United  States,  22149,  34750 
Jazz  Ambassadors  Program,  22152 
Mexico;  post-secondaiy  educational 

oppottimities,  43379 
Mexico,  Centra]  America  and  the  Caribbean 

Regional  Educational  Advising  Coordinator 

Program,  43377 
Moscow  State  University  Journalism  Support 

Ptaiect.  22155 


Muslim  Worid:  Human  Rights  and 

Democratization  Initiatives,  15447 
Overseas  U.S.  educational  advising  centers: 
professional  journal  and  research  service 
development.  2501 
Tibet  Development.  Professional,  and  Cultural 

Exchange  Project,  30750 
Trafficking  in  persons,  especially  women  and 
children,  caught  in  commercial  sexual 
exploitation;  monitoring,  etc.,  by  U.S. 
organizations  and  institutions,  42595 
U.S.-East  Timor  Scholarship  Program,  5879 
Implementation  Monitoring  Committee;  assistance: 

Burundi  peace  process  implementation,  13033 
IntemationalRed  Cross  and  Red  Crescent 
Movement  activities;  participation 
-determinations.  38175 
International  Traffic  in  Arms  regulations;  statutory 

debarment,  10033 
Meetings: 
Cultural  Property  Advisory  Committee,  10034 
Eastem  Europe  and  Independent  States  of 
Former  Soviet  Union  Study  Advisory 
Committee,  13204 
Fine  Arts  Committee,  1 1 155 
Historical  Diplomatic  Documentation  Advisory 

Committee,  8056,  41748 
International  Economic  Policy  Advisory 

Committee,  9017,  39464 
International  Law  Advisory  Committee,  2503 
International  Telecortununication  Advisory 
Committee,  5633,  10787,  20860,  30993. 
38693,  40766.  42839 
Overseas  Buildings  Operations  Industry 

Advisory  Panel,  5139,  36062 
Overseas  Schools  Advisory  Council,  35183 
Overseas  Security  Advisory  Council,  8056. 

42839 
Private  International  Law  Advisory  Committee. 

12077.  13675 
Public  Diplomacy,  U.S.  Advisory  Cottunission, 

11155,  18666,34750 
Shipping  Coordinating  Committee,  4305.  5633. 
10788,  14997,  14998,  15852,  20860, 
20861,  34750,  39783 
Universal  Postal  Union — 
Reform  initiatives:  briefing,  36062 
Missile  technology  proliferation  activities: 
sanctions: 
Pakistani  Defense  Ministry;  waiver,  19306 
Munitions  export  licenses;  suspension,  revocation, 
etc.: 
Armenian,  Chinese,  and  Moldovan  entities, 

34983 
Zimbabwe,  18978 
Nonproliferation  measures: 

Chinese  entities,  3528 
Passport  travel  restrictions.  U.S.: 

Iraq,  8572 
Presidential  permits: 
Reef  International,  L.L.C.;  pipeline  facilities 
construction  and  maintenance  on  U.S.- 
Mexican border,  4773 
Privacy  Act: 

Systems  of  records,  623,  2733,  30753 
Reports  and  guidance  documents;  availability,  etc.: 
Freedom  Protection  Act  of  2002;  Public 
Diplomacy,  U.S.  Advisory  Commission 
endorsement,  18666 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  21794 
Shrimp  trawl  fishing;  sea  turtle  protection 
guidelines:  certifications,  32078 


State  Justice  Institute 

NOTICES 

Meetings;  Sunshine  Act,  18978 


Statistical  Reporting  Service 

S^e  National  Agricultural  Statistics  Service 

Substance  Abuse  and  Mental  Health 
Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection:  comment  request,  3223, 
4276,4277,  10222,  11705,  13643,  17082, 
19578.  30943,  34724,  36016.  39413.  42572 
Submission  for  OMB  review;  comment  request, 
90.  8032,  9313.  18235.  19443.  19580, 
38671,  40001 
Federal  agency  urine  drug  testing;  certified 

laboratories  meeting  minimum  standards,  Hst, 
741,  4989,  9981,  15578,  21709,  38672 
Grant  and  cooperative  agreement  awards: 
Brigham  and  Women's  Hospital,  Harvard 

University,  43333 
National  Families  in  Action,  Inc.,  43333 
Grants  and  cooperative  agreements;  availability, 
etc.: 
American  Indian/Alaska  Native  and  Rural 
Conununity  Planning  Program,  17083 
Community  Action  Grants,  17084 
Comprehensive  Drug/ Alcohol  and  Mental 

Health  Treatment  Systems  Development  for 
Homeless  Persons  Program,  1 7085 
Ecstasy,  Other  Club  Drugs,  Methamphetamine 
and  Inhalant  Prevention  Intervention, 
36206 
Family,  juvenile,  and  adult  treatment  drug 

courts;  treatment  services  program,  18015 
Health  care  for  homeless  programs  and 
conmiunity  mental  health  agencies 
program;  link,  22440,  38140 
Mental  Health  Services  Center — 
Comprehensive  Conununity  Mental  Health 
Services  for  Children  and  Their  Families 
Program.  6733 
Comprehensive  Community  Treatment 

Program;  cancellation,  6546 
Consumer  and  Consumer  Supporter  Technical 

Assistance  Centers,  18016 
Jail  Diversion  Programs,  21263 
Mental  health  service  needs  of  public  safety 
workers  responding  to  terrorists  attacks, 
20807 
Partnerships  for  Youth  Transition,  7704 
Racial  and  ethnic  disparities  reduction; 

workforce  training,  21262 
State  Mental  Health  Data  Infrastructure 

Grants,  36208 
Suicide  Prevention  Technical  Resource 

Center,  36209 
Targeted  Capacity  Expansion;  National 

Technical  Assistance  Center  for  Mental 
Health  Services  Needs  of  Older  Adults, 
43334 
Violence  and  Behavioral  Health  Problems 
Prevention;  Technical  Assistance 
Resource  Center.  21260 
National  Center  for  Child  Traumatic  Stress. 

43335 
National  Community  Antidrug  Coalition 

Institute,  38141 
Older  adults:  meeting  mental  health  services 
needs,  19769,21711 
Group  U  component  withdrawn,  41254 
State  I^ta  Infrastructure  Program,  40746 
State  Incentive  Cooperative  Agreements  for 

Conununity-Based  Action,  22442 
State  Treatment  Needs  Assessment  Program, 
40747 
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Substance  Abuse  Prevention  and  HIV 
Prevention  in  Minority  Communities; 
Targeted  Capacity  Expansion  Initiatives, 
36637,  36639 
Substance  Abuse  Prevention  Center — 
Adolescents;  residential  treatment  and 

continuing  care  component;  quality  and 
availability.  20145 
Ecstasy,  other  club  drugs,  methamphetamine 
and  inhalant  prevention  infrastructure 
development,  31353 
Substance  abuse  treatment  capacity  in  targeted 

areas  of  need,  42573 
Substance  Abuse  Treatment  Center — 
Substance  abuse  treatment  and  HIV/AIDS 
services,  20809 
Targeted  Capacity  Expansion  Program,  3621 1 
Violence  Prevention  Coordinating  Center 

Program,  19444 
Youth  violence  prevention  and  youth 

development  promotion;  collaborative 
community  actions,  22443 
Meetings: 
Drug  Testing  Advisory  Board,  3621 1 
Mental  Health,  President's  New  Freedom 

Commission,  40333 
Mental  Health  Services  Center  National 

Advisory  Council,  3728,  39737 
SAMHSA  National  Advisory  Council,  2897, 

39737,  40749 
SAMHSA  Special  Emphasis  Panels,  36640 
Substance  Abuse  Prevention  Center  Drug 

Testing  Advisory  Board,  6940 
Substance  Abuse  Prevention  Center  National 

Advisory  Council,  5607,  19581 
Substance  Abuse  Treatment  Center  National 

Advisory  Council,  3729 
Women's  Services  Advisory  Conunittee,  30944, 
40002 
Privacy  Act: 

Systems  of  records,  20542 
Reports  and  guidance  documents;  availability,  etc.: 
Co-occurring  disorders:  prevention, 

identification,  and  tteatment;  comment 
request,  10223,  13644 
Senior  Executive  Service: 
Performance  Review  Board:  membership,  3729 

Surface  Mining  Reclamation  and 
Enforcement  Office 

RULES 

Organization,  functions,  and  authority  delegations: 

Hearings  and  Appeals  Office,  Interior 

Department:  address  change  for  appeals  of 
individual  civil  penalties,  5203 
Permanent  program  and  abandoned  mine  land 
reclamation  plan  submissions: 

Alabama,  5204 

Arkansas.  35025 

Illinois,  35029 

Kansas,  8711 

Kennicky,  5207,  21 173,  30549,  39290,  41622 

Louisiana,  8717 

Montana,  6395,  41825 

Oklahoma,  36514 

West  Virginia,  21904,  37610 

PROPOSED  RULES 

Abandoned  mine  land  reclamation: 

Notice  publication  requirement,  41756 
Permanent  [Hogram  and  abandoned  mine  land 
reclamation  plan  submissions: 

Illinois,  35073 

Kennicky.  3847,  38446,  38621,  38917,  41653 

New  Mexico,  1173 

Ohio,  35076 


Oklahoma,  16341 

Pennsylvania,  3633,  1 85 1 8.  2 1 1 87 

Utah,  35077 

West  Virginia,  4689,  13577,  30336,  38919 

Wyoming,  41656 
Surface  coal  mining  and  reclamation  operations: 

Bonding  and  other  financial  assurance 

mechanisms  for  treatment  of  long-term 
pollution  discharges  and  acid/toxic  mine 
drainage  related  issues,  35070 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1227, 

14972.  21729,  42802,  42803 
Submission  for  OMB  review:  conunent  request, 
10930,  18631 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Campbell  County,  WY;  Campbell  County  Force 

Road  reconstruction,  13657 
Lander,  WY;  water  treatment  plant,  13659 
Rivetton,  WY;  Water  Treatment  Plant,  16435 
Watershed  Cooperative  Agreement  Program, 
6547 

Surface  Transportation  Board 

RULES 

Electronic  access  to  case  filings,  5513 
Fees: 
Licensing  and  related  services — 
2002  update,  10332 
Practice  and  procedure: 
Complaint  and  investigation  procedures — 
Arbitration;  various  matters  relating  to  use 
as  effective  means  of  resolving  disputes 
subject  to  Board's  jurisdiction,  36821, 
36822 
Railroad  consolidations,  mergers,  and  acquisitions 
of  control: 
Safety  integration  plans,  11582 

PROPOSED  RULES 

Semi-annual  agenda,  34254 

NOTICES 

Environmental  statements;  availability,  etc.: 
Alamo  North  Texas  Railroad  Corp.,  18052 
Midwest  Generation,  LLC,  18053 
Private  Fuel  Storage,  LLC,  2702 
Environmental  statements:  notice  of  intent: 

San  Jacinto  Rail  Ltd.  et  al.,  6784 
Motor  carriers: 
Control  applications — 
Holland  America  Line-Westours,  Inc.,  8334 
Sugecoach  Group  PLC  and  Coach  USA,  Inc., 
etal.,  13404 
Rail  carriers: 
Control  exemptions — 
International  Steel  Group,  Inc.,  37470 
Mudge-Gibson,  Paula  J.,  et  al.,  2010 
Rail  America,  Inc.,  4487 
Wulfson,  David  W.,  et  al.,  17486 
Cost  of  capital — 

Railroad  industry's  2001  decision,  42104 
Cost  recovery  procedures — 
Adjustinent  factor,  13678.  4231 1 
Productivity  adjustment,  5034 
Non-Class  1  railroads;  calculation  of  variable 
costs  in  rate  complaint  proceedings,  21321 
Railroad  operation,  acquisition,  construction,  etc.: 
Beaufort  &  Morehead  Railway,  2729 
Bethlehem  Steel  Corp.,  1400 
Bighorn  Divide  &  Wyoming  Raikoad  Inc., 

35843 
Brandywine  Valley  Raikoad  Co.,  1401 
Bulkmatic  Railroad  Corp.,  2010,  11547 
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Surface 

Bulkmatic  Transpon  Co..  2010 

Buriington  Northern  &  Sanu  Fe  Railway  Co., 

1535,  2281,  2729,  2953,  7211.  43698 
Bune-Silver  Bow  County,  MT,  11743 
Central  Railroad  Co.  of  Indiana,  19470 
Chicago  Short  Line  Railway  Co.,  22161 
Conemaugh  &  Black  Lick  Railroad  Co.,  1401 
Corman,  Richard  J.,  7212 
CSX  Transportation,  Inc.,  7212 
Dallas  Area  Rapid  Transit,  10042   ' 
Duluth  &  Northeastern  Railroad  Co..  38180 
Genesee  &  Wyoming  Inc.,  9354 
Georgia  Southwestern  Railroad,  Inc.,  et  al., 

2730 
Hanfotd  Site  Rail  System,  WA,  37910 
l&M  Rail  Link  LLC,  20575,  41297 
Idaho  Northern  &  Pacific  Railroad  Co.,  41298 
Indiana  Harbor  Belt  Railroad  Co.,  1272 
ISG  Cleveland  Works  Railway  Co.,  37470 
J.K.  Line,  Inc..  42104 
Keystone  Railroad,  Inc.,  1402 
Lackawanna  County  Railroad  Authority.  4313 
Martin  Marietta  Materials,  Inc.,  3932 
Midwe.st  Generation,  LLC,  14771 
National  Railroad  Passenger  Corp.  (AMTRAK), 

1403 
New  Orleans.  LA,  37910 
Norfolk  SouUiem  Corp.  et  al.,  2954 
Norfolk  Southern  Railway  Co.,  2281 
Northwest  Pennsylvania  Rail  Authority.  1 2084 
ParitSierra  Corp.,  36295.  36296,  36297 
Patapsco  &  Black  River  Railroad  LLC,  1403 
Pemiscot  County  Port  Authority.  14771 
Pennsylvania  Lines  LLC  et  al.,  1 1548 
Pennsylvania  Transportation  Department,  952 
Permian  Basin  Railways,  Inc.,  40979 
Pott  of  Olympia  Rail  System,  WA,  3791 1 
R.J.  Corman  Equipment  Co.,  LLC,  7213 
RailAmerica.  Inc.,  et  al.,  36297 
Scranton  Lackawanna  Industrial  Building  Co., 

4314 
South  Carolina  Central  Railroad,  Inc.,  2730 
Soutiiem  Gulf  Railway  Co.,  17117 
Steelton  &  Highspire  Railroad  Co.,  1404 
Toledo,  Peoria  &  Western  Railway  Corp..  1535 
Toledo.  Peoria  &  Western  Railway  Corp.  et 

al.,  30413 
Twin  Cities  &  Western  Railroad  Co.  et  al., 

39097 
Union  Pacific  Railroad  Co.,  2509,  8334,  21799. 

34517 
Union  Pacific  Railroad  Co.  et  al..  20863 
Upper  Merion  &  Plymouth  Railroad  Co..  1404 
Ventura  County  Transportation  Commission, 

22499 
West  Texas  &  Lubbock  Railroad  Co.,  Inc., 

40980 
West  Texas  &  Lubbock  Railroad  Co.,  Inc..  et 

al..  9803 
WFEC  Railroad  Co.,  34985 
.    Wisconsin  &  Southern  Railroad  Co.,  13041 
Railroad  services  abandonment: 
BHP  Nevada  Railroad  Co.,  36667 
Buriington  Northern  &  Sanu  Fe  Railway  Co.. 

13209,  13210,  31400,  36298 
Butte-Silver  Bow  County,  43698 
CSX  Transportation,  Inc.,  6320,  11743,  19315, 

31864,  39097 
Delaware  &  Hudson  Railway  Co.,  10043 
Duluth,  Missabe  &  Iron  Range  Railway  Co., 

10254,  36668 
Illinois  Central  Railroad  Co.,  5361 
Long  Island  Rail  Road  Co.,  39787 
New  York  Central  Unes,  LLC,  18053,  35197. 

37911 
New  York  Central  Lines,  LLC.  et  al.,  13678, 

15281 


•3 


SarfKe 


Uniformed 


Norfolk  Southeni  Railway  Co.,  626,  767 
Pine  Belt  Southeni  Railroad  Co.,  Inc.,  36299 
Red  River  Valley  &  Westeni  Railroad  Co., 

3779 
Union  Pacific  Railroad  Co.,  9S01,  36668,  3831S 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies: 

quality,  objectivity,  utility,  and  integrity 

guidelines,  1S4S0 

Tranessee  Valley  Authority 

RULES 

Freedom  of  Information  Act;  implementation, 

I48S2 
Lobbying;  new  restrictions: 
Civil  monetary  penalties;  inflation  adjustments, 
9924 

raOPOSED  RULES 

Semi-atmual  agenda.  34040 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  S032 
Submission  for  0MB  review;  conunent  request, 
1390.  43695 
Coniminees;  establishment,  renewal,  termination, 
etc.: 
Regional  Resource  Stewardship  Council,  6S73 
Envirxmnental  statements;  availability,  etc.: 
Browns  Ferry  Nuclear  Plant,  Athens,  AL,  4IS6S 
Colbert  and  Lauderdale  Counties.  AL;  Muscle 
Shoals  and  Wilson  E>am  Reservations; 
commercial  and  recreational  development, 
3773 
Jackson  County,  AL,  et  al.;  Guntersville 
Reservoir  land  management  plan,  2725 
Environmental  statements;  notice  of  intent: 
Loudon  County,  TN;  Tellico  Reservoir, 

recreational  and  residential  developments, 
41292 
Reservoir  operating  policies,  8573 
Tennessee;  electric  generation  baseload  capacity 
addition,  7732 
Meetings: 

Regional  Resource  Stewanlship  Council,  1391 
Meetings;  Sunshine  Act.  13676,  3451 1 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  22158 

Tcxtik  Agreements  bnplonentation 
Committee         | 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Thrift  Sopenrision  Office 

RULES 

Application  processing;  correction,  3264 

Capital;  qualifying  mortgage  loan;  interest  rate  risk 

component,  and  miscellaneous  changes. 

31722  1 

Risk-based  capital:  I 

Securities  firms;  claims,  16971° 

Conectioa.  34991 

PRCWOSED  RULES 

Alternative  Mortgage  Transaction  Parity  Act; 

pteemptioii,  20468 
Mutual  savings  associations,  mutual  holding 

company  reorganizations,  and  conversions 

from  mutual  to  stock  form.  17228 
Savings  associations;  fiduciary  powers; 

recordkeeping  and  coirfirniation  requirements, 

99886 


Securities  transactions;  recordkeeping  and 
confuination  requirements,  39886 

NOTICES 

Agency  information  collection  activities: 

Discontinuance,  3933 

Proposed  collection;  comment  request.  1405, 
13044,  18057,  36671.  37915 

Submission  for  OMB  review;  conunent  request, 
4780,  10486,  21014 
Receiver  appointments: 

Superior  Bank.  FSB,  39472 
Applications,  hearings,  determinations,  etc.: 

Brookline  Bancorp,  Inc.,  36065 

Mt.  Troy  Savings  Bank,  FSB,  7737 

Pacific  Trust  Bank,  36065  ' 

Willow  Grove  Bancorp,  Inc..  7737  ■ 

Toxic  Sulistances  and  Disease 
Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease 
Registry 

Trade  Representative,  Office  of 
United  States 

NOTICES 

African  Growth  and  Opportunity  Act; 
implementation: 
Cameroon;  benefits  eligibility  determination, 

10964 
Ghana;  benefits  eligibility  determination,  14761 
Mozambique;  benefits  eligibility  determination, 

7733 
Senegal;  benefits  eligibility  determination, 

21794 
Tanzania;  benefits  eligibility  determination. 
6313 
Committees;  establishment,  renewal,  termiiution, 
etc.: 
NAFTA  Chapter  Twenty  roster.  3929 
Generalized  System  of  Preferences: 
Canned  pears  and  manganese  metal  from 
African  Growth  and  Opportunity  Act 
beneficiary  countries;  eligibility 
consideration,  3528.  5365 
Government-funded  airport  construction  projects; 
list  of  countries  denying  fair  market 
opportunities,  30756 
Harmonized  tariff  schedule,  2008,  12635.  38541 
Intellectual  property  rights,  countries  denying; 
identification: 
Canada,  3774 
Ukraine,  120 
Various  countries,  30412 
Meetings: 
Industry  Sector  Advisory  Conmiittees — 
Small  and  Minority  Business,  2270,  8057, 
16484 
Trade  and  Environment  Policy  Advisory 
Committee,  10035 
Reports  and  guidance  documents;  availability,  etc.: 
Information  dissemination;  quality,  objectivity, 
utility,  and  integrity  guidelities,  30413 
Steel  products;  Trade  Act  exclusions,  16484. 
38693 
Information  collection  and  consideration 
procedures,  38301 
Telecommunications  trade  agreements; 

compliance;  comment  request,  4305 
Trade  Policy  Staff  Committee: 

Steel  products;  exclusion  of  particular  products 
(Presidential  Proclamation  7529),  19307, 
35842 
U.S.-Singapore  Free  Trade  Agreement — 
Environmental  review  and  coaunent  request, 

8833 
Negotiation  hearings,  9349 


U.S.-European  Free  Trade  Association;  mutual 

recognition  agreement,  14762 
World  Trade  Organization: 
Accessions;  U.S.  participation  in  negotiation  of 
accession  terms;  comment  request,  13205 
Canada  and  U.S.;  consultations  regarding  final 
countervailing  duty  determination 
concerning  softwood  lumber  from  Canada, 
35183 
Dispute  settiement  panel  establishment 
requests — 
Japan;  corrosion-resistant  carbon  steel  flat 

products.  41748 
Japan;  importation  of  apples,  15448 
Japan;  U.S.  apples;  importation  restriction 

measures,  40977 
Mexico;  teleconununications  trade  barriers, 
20195 
Doha,  Qatar;  Ministerial  Conference — 
Multilateral  trade  negotiations;  environmental 

review;  comment  request,  34750 
Multilateral  trade  negotiations  and  agenda; 
comment  request.  12637 
European  Communities — 
Consultations  regarding  provisional  safeguard 
measures  against  steel  products  imports. 
40766 
India  and  U.S.;  consultations  regarding  rules  of 
origin  for  textiles  and  apparel  products, 
10035 
Japan  and  U.S.;  consultations  regarding 
antidumping  duty  order  on  corrosion- 
resistant  carbon  steel  flat  products  from 
Japan,  8331 
Trade  Agreements  Act;  government 

procurement  thresholds,  8057,  14763 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Motor  Carrier  Safety  Administration 

See  Federal  Railroad  Administration 

See  Federal  Transit  Administration 

See  Maritime  Administration 

See  National  Highway  Traffic  Safety 

Administration 
See  Research  and  Special  Programs  Administration 
See  Saint  Lawrence  Seaway  Development 

Corporation 
See  Surface  Transportation  Board 
See  Transportation  Security  Administration 
See  Transportation  Statistics  Biueau 

RULES 

Computer  reservations  systems,  carrier-owned; 

expiration  date  extension,  14846 
Organization,  functions,  and  authority  delegations: 
Federal  Motor  Carrier  Safety  Adniinistration, 

Administrator,  11581 
Transportation  Security  Administration,  Under 

Secretary  for  Security;  correction,  629 
United  States  Coast  Guard.  Commandant,  15125 
Procedural  regulations: 
Air  Transportation  Safety  and  System 

Stabilization  Act;  air  carriers  compensation 
procedures.  250.  4899.  18468 
Aviation  economic  regulations;  prohibited 
communications;  reporting  requirements, 
30324 
Workplace  drug  and  alcohol  testing  programs: 
Urine  collection  documentation  form;  CFR 
correction,  4677 

PROPOSED  RULES 

Air  travel;  nondiscrimination  on  basis  of  disalnlity: 
Disability-related  complaints;  rqx)rting 
requirements,  6892,  17308 


Computer  reservation  systems,  carrier-owned; 

expiration  date  extension,  7100 
Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govemmentwide  requirements,  3266 
International  charter  flights;  approval  standards; 

rulemaking  petition,  13113 
Procedural  regulations: 
Air  Transportation  Safety  and  System 

Stabilization  Act;  air  carriers  compensation 
procedures 
Set-aside  of  compensation  fiinds  for  air 
ambulances,  air  tour  operators,  etc.,  263 
Semi-annual  agenda,  33368 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  5353, 

7442,  8575,  10248,  19309,  39784,  41569 
Submission  for  OMB  review;  comment  request. 
36954 
Airports: 
Airport  congestion  and  airiine  flight  delay  relief; 
market-based  approaches;  comment 
request,  19614 
Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  121,  2270, 
2504,  3930,  4773,  6314,  7442,  9017, 
10469,  11155,  11741,  13400,  15273, 
15656,37904,41293,42097 
Certificates  of  public  convenience  and  necessity 
and  foreign  air  carrier  permits;  weekly 
applications,  122,  2270,  2504,  3930,  4773, 
6314,  9018.  10470,  11156,  11741,  11742. 
13401.  15274.  15656,  16141,  37906, 
390%,  41293 
Hearings,  etc. — 
Aerodynamics,  Inc.,  36062 
America  West  Express,  1 1 156 
Arizona  Express  Airiines,  Inc.,  42595 
Rair  Airiines,  6963 
Committees;  establishment,  renewal,  termination, 
etc.: 
Electronic  Transmission  and  Storage  of  Drug 
Testing  Information  Advisory  Committee, 
12077 
National  Commission  To  Ensure  Consumer 
Information  and  Choice  in  Airline  Industry, 
39785 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Small  Community  Air  Service  Development 
Pilot  Program.  9351,  10788 
Meetings: 
Civil  penalty  enforcement  proceedings; 
knowledge  requirements  for  hazardous 
materials  transportation,  17101 
Electronic  Transmission  and  Storage  of  Drug 
Testing  Information  Federal  Advisory 
Committee,  20196 
North  American  Free  Trade  Agreement 
information  conference,  10792 
Privacy  Act: 

Systems  of  records,  30756,  30757 
Reports  and  guidance  documents;  availability,  etc.: 
Alternative  dispute  resolution;  policy  statement. 

40367 
Federal  Radionavigation  Plan,  16141 
Information  dissemination  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  21319,  39096 
New  mail  delivery/document  filing  information 
relating  to  informal  rulemaking  and 
preemption  determination  proceedings  in 
response  to  terrorist  acts,  1391 
Surface  transportation  reauthorization;  web  page 
and  brochure,  42595 


Transportation  Security 
Administration 

RULES 

Aviation  security  infrastructure  fees,  7926,  21582 

Correction,  8579 
Civil  aviation  security,  8340 
Passenger  civil  aviation  security  service  fees; 

imposition  and  collection,  14879 
Private  charter  passenger  aircraft;  security  rules, 

41635 
Security  programs  for  aircraft  12,5(X)  pounds  or 

more,  8205 

PROPOSED  RULES 

Aviation  security  infrastructure  fees,  12954 

NOTICES 

Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements, 

7582,  9355 
Submission  for  OMB  review;  comment  request, 
4866 
Aviation  and  Transportation  Security  Act: 
Civil  aviation  security  functions  and 

responsibilities  transferred  fiom  Federal 
Aviation  Administration,  7939 

Transportation  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2281, 

2282 
Submission  for  OMB  review;  comment  request, 
10043,  35198,  35199 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Data  content  standards  for  transportation; 

development,  225(X) 
Transportation  Statistics  Research  Program, 
43385 
Meetings: 
Transportation  Statistics  Advisory  Council, 
21321 
Reports  and  guidance  documents;  availability,  etc.: 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  38467 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 
See  Community  Development  Financial 

Institutions  Fund 
See  Comp&oller  of  the  Currency 
See  Customs  Service 

See  Federal  Law  Enforcement  Training  Center 
See  Fiscal  Service 
See  Foreign  Assets  Control  Office 
See  Internal  Revenue  Service 
See  Public  Debt  Bureau 
See  Thrift  Supervision  Office 
See  United  States  Mint 

RULES 

Currency  and  financial  U^nsactions;  financial 
repotting  and  recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation— 
Anti-money  laundering  programs  for  financial 

institutions,  21110 
Anti-money  laundering  programs  for  money 

services  businesses,  21 1 14 
Anti-money  laundering  programs  for  mutual 

funds,  21117 
Anti-money  laundering  programs  for 

operators  of  credit  card  system.  21 121 
Speciid  information  sharing  procedures  to 

deter  money  laundering  and  terrorist 

activity,  9874 


Freedom  of  Information  Act;  implementation, 

34401 
Privacy  Act;  implemenution,  34401 
Comptroller  of  the  Currency,  34402 

PROPOSED  RULES 

Currency  and  financial  transactions;  financial 
reporting  and  recordkeeping  requirements: 
USA  PATRIOT  Act;  implementation— 
Anti-money  laundering  programs  for  certain 
foreign  accounts;  due  diligence  policies, 
procedures,  and  controls,  37736 
Currency  and  foreign  transactions;  financial 
reporting  and  recordkeeping  requirements: 
Bank  Secrecy  Act;  implementation — 
Casinos  and  card  clubs;  suspicious 

transactions  reporting  requirements, 
15138 
USA  PATRIOT  Act;  implementation- 
Special  information  sharing  procedures  to 
deter  money  laundering  and  terrorist 
activity.  9879 
Privacy  Act;  implementation 

Internal  Revenue  Service,  40253 
Semi-annual  agenda,  33564 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  201 1, 
7736,9031,  11165.  15281.  19470,  1%16, 
1%17.  19618,  l%19,  36956 
Submission  for  OMB  review;  comment  request. 
627,  1404,  1805,  1806,  2012,  2510,  2955, 
4314,  5145,  8335,  8336,  9502.  9503, 
10046,  10255,  10803.  11165,  13824, 
15282,  15283,  15450,  15451.  16149. 
16150.  17486,  17487,  17758,  18054, 
18982,  19471,  1%I9.  20575,  20864, 
22162.  34985.  34986,  36299.  36300, 
36301,  40039,  40040,  40041.  40770, 
40980,  41750.  41751,  42849,  42850, 
43699.  43700 
Boycotts,  international: 

Countries  requiring  cooperation;  list,  628,  16488 
Committees;  establishment,  renewal,  termination, 
etc.: 
Customs  Service  Commercial  Operations 
Treasury  Advisory  Committee,  20577 
Foreign  securities,  U.S.  ownership  survey; 

reporting  requirements.  16810 
Information  sharing  practices  among  financial 
institutions  and  their  affiliates:  study; 
comment  request,  7213.  16488 
Meetings: 
Customs  Service  Commercial  Operations 
Treasury  Advisory  Committee,  1405, 
11370,36957 
Debt  Management  Advisory  Committee,  2731, 
18054 
Privacy  Act: 

Systems  of  records.  7460,  36669 
Reports  and  guidance  documents;  availability,  etc.: 
Information  dissemination  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines.  30761 
National  origin  discrimination  as  it  affects 
limited  English  proficient  persons; 
prohibition;  policy  guidance  to  Federal 
financial  assistance  recipients,  10477 

Uniformed  Services  University  of  the 
Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act,  3691,  6695.  17974 
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U^  Institute  ct  Pfeaccj 


United  SUtcs  Institute  of  Peace 

NOTICES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Solicited  grants — 
Fall  competition  prograni.  22163 
Senior  Fellowship  competition,  20866 
Unsolicited  grants — 
Fall  competition  program,  22163 
Meetings;  Sunshine  Act.  25 14,  10804,  39099 

United  States  Mint      j 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  2284 
Committees;  establishment,  renewal,  termination, 
etc.: 
Citizens  Commemorative  Coin  Advisory 
Committee.  30764,  34987 

United  States  Sentendng  Conunission 

NOTICES 

Sentencing  guidelines  and  policy  statements  for 
Federal  courts,  2456.  37476,  42308 

Utaii  Reclamation  Mitigation  and 
C(Hiservation  Conunission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Central  Utah  Project — 
Diamond  Fork  System.  15853 

Veterans  Afbirs  Department 

RULES  j 

Adjudication;  pensions,  compensation, 
dependency,  etc.: 
Cross-reference  change  in  forms  to  be  furnished, 

40867 
Post-traumatic  stress  disorder  claims  based  on 

personal  assault,  10330 
Radiation-risk  activities;  presumptive  service 
connection  for  certain  diseases; 
amendments.  3612.  6870 
Veteran's  last  illness  subsequent  to  death  but 
prior  to  date  of  death  pension  entitlement; 
expenses;  exclusion  fiom  countable 
income.  9209 
Women  veterans  who  lose  breasts  due  to 
service-connected  disability;  special 
monthly  compensation.  6872 
Correction.  37695 
Adult  day  health  care  of  veterans  in  State  homes; 

per  diem  payment  mechanism.  660 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Attorney  fee  matters.  36102 
Death  benefits  claim  by  survivor.  16309 
Evidence  gathering  and  curing  procedural 
defects  without  remanding.  3099 
Loan  guaranty: 
Advertising  and  solicitation  requirements.  9402 
Correction,  10619 
Medical  benefits: 
Compensated  Woric  Therapy/Transitional 

Residence  Program.  4667 
Extended  care  services;  copayments,  3503 
Filipino  veterans  eligible  for  hospital  care, 
nursing  home  care,  and  medical  services, 
41178 
Inpatient  hospital  care  and  outpatient  medical 

care;  copayments.  21998 
Medicare  Part  A  hospital  insurance  benefits; 
CHAMPVA  eligibility  to  persons  age  65 
and  over.  4357 
Concction,  6874 


National  Practitioner  Data  Bank;  paiticipation 

policy,  19678 
Organization,  functions,  and  authority  delegations: 
Board  of  Veterans  Appeals — 
Management  and  Administration,  Director. 
16023 
Resolution  management  officials  et  al.;  equal 
employment  opportunity  responsibilities. 
3433 
Vocational  rehabilitation  and  education: 
Veterans  education — 
Educational  Assistance  Test  Program; 

increased  allowances,  34404 
Flight-training  programs;  information 

collection.  12473 
Montgomery  Gl  Bill-Selected  Reserve;  rates 
payable  increase.  6654 

PROPOSED  RULES 

Adjudication;  pensions,  compensation, 

dependency,  etc.;  and  disabilities  rating 
schedule: 
Accrued  benefits;  evidence,  %38 
Children  of  women  Vietnam  veterans — 
Monetary  allowance  payment  for  covered 
birth  defects  and  identification  of 
covered  birth  defects,  200 
De  novo  review;  time  limit  for  requests.  10866 
Women  veterans  who  lose  breast  due  to  service- 
connected  disability:  special  monthly 
compensation;  correction,  37917 
Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Aging  veterans;  speeding  appellate  review 

process,  40255 
Appeal  withdrawal  procedures;  restriction 
removed,  plus  clarification,  4939 
Debarment  and  suspension  (nonprocurement)  and 
drug-free  workplace  (grants): 
Govemmentwide  requirements,  3266 
Fisher  Houses  and  other  temporary  lodging; 

veterans  use,  21191 
Medical  benefits: 
Children  of  women  Vieteam  veterans — 
Health  care  benefits  for  children  suffering 
from  spina  bifida  and  other  covered  birth 
defects,  209 
National  cemeteries: 
Eligibility  for  burial  of  adult  and  minor 
children,  and  certain  Filipino  veterans, 
34884 
Semi-annual  agenda.  33674 
Vocational  rehabiUtation  and  education: 
Children  of  women  Vietnam  veterans — 
Vocational  training  for  children  suffering 
from  spina  bifida  and  other  covered  birth 
defects,  215 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  2013, 
2014.  2015,  2731,  3533,  3934,  3935.  5362, 
7455.  7456,  8065,  8066,  8067,  8068,  9359. 
9360.  10255,  10256,  10257.  10486.  12647. 
13413.  13414.  15285.  15286.  15287. 
18304.  18305.  18306.  1%22.  19623, 
19807.  19808.  21016.  21017.  38319, 
38320,  38547.  39099,  39100,  40770 
Submission  for  OMB  review;  conmient  request, 
1931,  2015,  2016,  2017.  2732.  3534,  3535. 
3935.  6324.  6325.  6326.  7456.  7457,  8068, 
8069.  8070.  10257,  10258,  10966.  12648, 
14773,  15287,  18307,  18308,  30765, 
30766.  30767.  34987,  34988,  34989, 
35845.  38320.  38321,  38322,  38323, 
38700.  38701.  39100.  39101.  40771. 
40772.  43386 


Cost-of-living  adjustments  and  headstone  or 

marker  allowance  rate,  36671 
Diseases  not  associated  with  exposure  to  herbicide 

agents  during  Vietnam  Era;  list.  42600 
Grants  and  cooperative  agreements;  availability, 
ejc.: 
Homeless  Providers  Grant  and  Per  Diem 
Program.  43705 
Inventions,  Government-owned;  availability  for 

licensing,  10259.  10487.  31000 
Means  test  thresholds;  cost-of-living  adjustments. 

4780 
Meetings: 
Cemeteries  and  Memorials  Advisory 

Conmiittee.  9505 
Education  Advisory  Committee,  13044 
Former  Prisoners  of  War  Advisory  Committee, 

17758 
Gulf  War  Veterans'  Illnesses  Research  Advisory 

Committee.  15288.  39101 
Health  Services  Research  and  Development 
Service  Scientific  Review  and  Evaluation 
Board.  36674 
Homeless  Veterans  Advisory  Committee. 

30768Reader  Aids 
Medical  Research  Service  Merit  Review 

Committee.  8070 
Minority  Veterans  Advisory  Committee.  12088, 

35846 
National  Research  Advisory  Council,  9804, 

36674 
President's  Task  Force  to  Improve  Health  Care 
Delivery  for  Our  Nation's  Veterans,  1 1548, 
16150,  21017.  36674,  42104,  43706 
Professional  Certification  and  Licensure 

Advisory  Committee,  17759 
Prosthetics  and  Special-Disabilities  Programs 

Advisory  Committee,  21018 
Rehabilitation  Advisory  Committee,  6789 
Rehabilitation  Research  and  Development 
Service  Scientific  Merit  Review  Board. 
40388 
Research  and  Development  Cooperative  Studies 

Evaluation  Committee.  22163 
Special  Medical  Advisory  Group,  10046 
VA  Nursing  National  Commission,  20203 
Veterans  Affairs  Department  Facilities 

Structural  Safety  Advisory  Committee, 
36675 
Veterans  Readjustment  Advisory  Committee. 

3535 
Voluntary  Service  Natioiud  Advisory 

Conmiittee,  20204 
Women  Veterans  Advisory  Conmiittee,  10047 
Outer  burial  receptacle;  private  purchase  in  lieu 
of  govemment-fiirnished  graveliner  in  VA 
national  cemetery;  monetary  allowance.  2514 
Privacy  Act: 
Computer  matching  programs.  13045 
Systems  of  records.  41573 
Real  property;  enhanced-use  leases: 
Batavia,  NY;  Veterans  Affairs  Medical  Center, 

628 
Hillsborough,  NJ;  Somerville  Asset 

Management  Service  facility.  18308 
Honolulu,  HI;  Spark  M.  Matsunaga  VA  Medical 

and  Regional  Office  Center,  5363 
Las  Vegas,  NV;  Veterans  Assistance  Office, 

8578 
Tuscaloosa.  AL;  VA  Medical  Center.  39101 
Reports  and  guidance  documents;  availability,  etc.: 
Federal  Research  Misconduct  Policy;  adoption, 

21325 
Information  disseminated  by  Federal  agencies; 
quality,  objectivity,  utility,  and  integrity 
guidelines,  40388 


Veterans  Employment  and  Training 
Service 

NOTICES 

Annual  report  from  Federal  contractors,  10804 
Grants  and  cooperative  agreements;  availability, 
etc.: 
Homeless  Veterans'  Reintegration  Program. 

21736.  21756 
Veterans'  Workforce  Investment  Program.  5642, 
21018 
Meetings: 
Veterans  Employment  and  Training  Advisory 
Committee.  36303 
Service  to  veterans;  State  Employment  Security 
Agencies;  performance  measures.  19998 

Victims  of  Crime  Office 
NO-ncES 

Grants  and  cooperative  agreements;  availability, 
etc.: 
Terrorism  and  Mass  Violence  Crimes; 

Antiterrorism  and  Emergency  Assistance 
Program,  4822 


Trafficking  Victims  Services  Program,  41265, 

42283 
Trafficking  Victims  Services  Training  and 

Technical  Assistance,  41272,  42284 

Wage  and  Hour  Division 

PROPOSED  RULES 

Fair  Labor  Standards  Act: 
Domestic  service;  companionship  services 
exemption;  withdrawn,  16668 
Correction,  17760 

Western  Area  Power  Administration 

NOTICES 

Floodplain  and  jwetlands  protection;  environmental 
review;  notice  of  intent: 
Grand  County,  CO;  Supply  Creek  Crossing. 
Grandy  Pumping  Plant-Mary's  Lake  69- 
kilovolt  transmission  line,  8%3 
Sacramento  Valley  Right-of-Way  Maintenance 
Project.  CA,  17426 
Loveland  Area  Projects;  post-2004  resource  pool; 
allocation  procedures,  etc..  1341 


Workers* 

Pick-Sloan  Missouri  Basin  Program.  Eastern 
Division;  post-2005  resource  pool;  power 
allocation:  letters  of  interest.  19571 
Power  rate  adjustments: 
Boulder  Canyon  Project,  8964,  1 1745 
Parker-Davis  Project;  rate  methodology 

determination,  34702 
Salt  Lake  City  Area  Integrated  Projects;  firm 
power,  Colorado  River  storage  project 
transmission,  and  ancillary  services  rates, 
10189 
Western  Area  Colorado  Missouri  control  area; 
Energy  Imbalance  Service.  7372.  39970 
Salt  Lake  City  Area  Integrated  Projects;  power 
allocation  procedures  and  call  for 
applications;  post- 2004  resource  pool,  5113 

Workers'  Compensation  Programs 
Office 

NOTICES 

Insurer  security  deposits;  information  request, 
8450 
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GUIDE  TO  FREEDOM  OF  INFORMATION  INDEXES 

Editorial  Note:  The  Freedom  of  Information  Act  (5  U.S.C.  552)  requires  Government  agencies  to  maintain  and  make 
available  for  inspection  and  copying  ciurent  indexes  that  provide  identifying  information  on  certain  matters  issued, 
adopted,  or  promulgated  after  July  4.  1967.  Public  Law  93-502  (88  Stat.  1561)  reauires  the  publication  (with  exceptions) 
and  distribution  of  these  indexes  quarterly.  This  guide  has  been  compiled  by  the  Office  of  the  Federal  Register  from 
information  submitted  by  agencies  in  order  to  notify  the  public  of  the  availability  of  these  indexes  for  sale  or  inspection. 
For  Further  Information  Contact: 

Gary  Posselt,  Office  of  the  Federal  Register,  National  Archives  and  Records  Administration,  Washington,  DC  20408 
202-523-5227  or  202-523-5228. 


Agency  and  sut)agency 
name 


Agency  and  sut>agency 
name 


Department  of  Defense, 
Office  of  the  Secretary 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Department  of  Defense, 
Department  of  tfie  Air 
Force 


Department  of  Defense, 
Department  of  the 
Army,  Information  Sys- 
tems Command,  Army 
Publications  Command 
and  Printing  Command 

Department  of  Education 
(ED),  Office  of  the  As- 
sistant Secretary  for 
Legislation  and  Public 
Affairs 


Department  of  Energy, 
Bonneville  Power  Ad- 
ministration 


Department  of  Health 
and  Human  Services, 
Public  Health  Service, 
Centers  for  Disease 
Control  (HHS/PHS/ 
CDC) 


DoD  Directives  System  Quarteriy 
Index.  Lists  DoD  Directives  and 
DoD  Instructions  numerically  and 
by  subject  matter;  and  includes 
final  opinions,  statements  of  policy, 
and  administrative  staff  manuals 
tfiat  affect  the  public 


The  Master  Catalog  lists  Air  Force 
publications,  forms,  and  visual 
aids.  Instructions,  manuals,  hand- 
books, and  directories  are  listed  to- 
gettier  under  each  subject  series. 
Forms  are  listed  by  numt)er  or 
functional  area. 

DA  pamphlet  25-30  (Consolidated 
Index  of  Army  Publications  and 
Blank  Forms)  Jan.  1,  1997.  Printed 
in  microfiche  and  CD-ROM 
versk>n. 

ED  Index  contains  those  records  re- 
quired by  Public  Law  90-23  (Free- 
dom of  Information  Act).  The  index 
is  a  guide  to  ED  policies,  instruc- 
tion memoranda,  organization 
function  statements,  guidelines, 
decisions  and  procedures  not  pub- 
lished in  the  Federal  Register. 
Contains  records  originated  since 
May  4,  1980;  updated  quarteriy 

BPA  Manual  Index  dated  1-25-89  (12 
pages).  Polk:y,  procedural,  and  di- 
rectives material  indexed  by  sub- 
ject and  BPA  Manual  chapter  num- 
ber 


CDC  Freedom  of  Information  Act 
(FOIA)  Index  contains  those 
records  required  by  the  Freedom 
of  Information  Act  (P.L.  90-23). 
This  index  provides  identifying  in- 
formatkm,  by  program  and  subject, 
for  the  publk:  as  to  any  matter 
issued,  adopted,  or  promulgated 
after  July  4,  1967,  and  not  pub- 
lished in  the  Federal  Register. 
Index  is  updated  quarteriy 


Order  from;  price;  make  checks  pay- 
able to— 


Sut>scription  servk^e  is  $13.00  annu- 
ally. Mail  certified  bank  check  or 
postal  money  order  to  the  Director, 
Naval  Publicatk>ns  and  Printing 
Service,  Eastem  Divisk>n,  Building 
4,  Section  D,  700  Robbins  Avenue, 
Philadelphia,  PA  19111 


Availat)le  on  the  Worid  Wide  Web  at 
http7/afpubs.hq.af.mil/. 


National  Technical  Information  Serv- 
ice, Order  Preprocessing  Section, 
5285  Port  Royal  Road,  Springfield, 
VA  22161 


Freedom  of  Information  Offk»r,  De- 
partment of  Education,  Office  of 
Legislation  and  Publk:  Affairs,  400 
Maryland  Ave.,  SW.,  Washington, 
DC  20202 


The  publk:  may  review  the  index,  ot>- 
tain  a  copy  of  the  index,  without 
charge,  or  secure  further  informa- 
tion concerning  the  contents  of  the 
records  listed  by  contacting  Bonne- 
ville Power  Administration's  Office 
of  Media  Relations.  905  NE.  11th 
Avenue,  Portland,  OR  97232.  or 
the  Washington,  DC.  Offk:e.  For- 
restal  BuikJing,  Room  8G-033. 
1000  Independence  Ave..  SW., 
Washington,  DC  20585 


Publk:  Inquiries.  Communkations 
and  Management  Analysis  Offk». 
Centers  for  Disease  Control,  At- 
lanta. GA  30333. 


For  inspection,  copying,  or  additional 
information  contact 


For  inspection  and  copying:  Director 
for  Freedom  of  Information  and 
Security  Review,  OASD(PA), 
Washington,  DC  20301 

Telephone  202-697-1 1 71 

For  additional  information:  OSD  Fed- 
eral Register  Liaison  Officer, 
Washington  Headquarters  Serv- 
k»s,  Washington,  DC  20301 

Telephone  202-697-41 1 1 

For  additional  information,  contact 
the  Air  Force  Departmental  Pub- 
lishing Office,  Boiling  AFB,  Wash- 
ington. DC.  20332. 


Director,  Army  Publications  and 
Printing  Command,  Hoffman  BIdg., 
Alexandria.  VA  22331-0302 


Office  of  Legislation  and  Public  Af- 
fairs, Document  Review  Center, 
400  Maryland  Ave.,  SW..  Wash- 
ington, DC  20202 

Telephone  202-245-6907  or  202- 
472-3850 


Bonneville  Power  Administration  of- 
fices listed  in  previous  column  or 
BPA  Areas  and  Districts  at  the  fol- 
lowing: 1500  NE.  Irving,  Portland. 
OR  97208;  201  Queen  Anne  Ave.. 
N.,  Seattle,  WA  98109;  U.S.  Cthse, 
West  920  Riverside  Ave.,  Spo- 
kane, WA  99201;  West  101  Poplar 
St.,  Walla  Walla.  WA  99362;  U.S. 
Federal  BIdg.,  21 1  E.  7th  Ave.,  Eu- 
gene. OR  97401;  800  Kensington. 
Missoula.  MT  59801;  U.S.  Federal 
Bklg..  301  Yakima  St..  Wenatchee, 
WA  98807;  1650  Hollipark  Dr.. 
Idaho  Falls,  ID  83401;  and  550 
West  Fort  Street.  Boise.  ID  83724 

Public  Inquiries.  Communications 
and  Management  Analysis  Office, 
Centers  for  Disease  Control.  At- 
lanta. GA  30333 


Department  of  Health 
and  Human  Servk^s, 
Public  Health  Service, 
Food  and  Drug  Admin- 
istration (HHS/PHS/ 
FDA) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


Analyst  Operations  Manual:  Training 
information,  instructions  and  proce- 
dures for  new  lat>oratory  personnel 


Bk>-research  Monitoring  Manual  for 
Supervisory  Investigators,  NCTR 
Nonclink:al:  One-week  course  con- 
ducted by  the  Natk>nal  Center  for 
Toxkx>logk»l  Research 

Center  for  Drugs  and  Bk)logics  Staff 
Manual:  Primarily  concerned  with 
the  preparation  and  review  of  doc- 
uments within  the  Center  for  Dmgs 
and  Biologks 

Center  for  Food  Safety  and  Applied 
Nutrition  Daily  Operating  Guide: 
Primarily  concerned  with  ttie  prep- 
aration and  review  of  documents 
within  the  Center  for  Food  Safety 
and  Applied  Nutrition 

Center  for  Veterinary  Medk:ine  Policy 
and  Procedures  Manual:  Primarily 
concerned  with  the  preparation 
and  review  of  documents  within 
the  Center  for  Veterinary  Medicine 

Compliance  Polk:y  Guides:  State- 
ments of  FDA  compliance  polk:y, 
including  those  statements  whteh 
contain  regulatory  action  guidance 
information  . 


Compliance  Program  Guklance  Man- 
ual: Programs,  plans  and  instruc- 
tions directed  to  FDA  field  oper- 
ations for  Program  Management 
System  (PMS)  project  implementa- 
tion- 
Drug  Autoanalysis  Manual:  A  manual 
of  automated  methods  whk;h  pro- 
vides content  uniformity  test  speci- 
fications in  USP  XVII  and  NF  XII. 
Provkles  assurance  of  homo- 
geneity within  a  single  lot  for  a 
safe  and  effective  drug  supply. 
Specifk:ations  are  for  all  table 
monographs  where  the  active  in- 
gredient is  present  in  low  quan- 
tities (usually  50  mg.  or  less) 
EDRO  Data  Codes  Manual:  Com- 
puter code  information  for  program 
management  system  projects  used 
for  reporting  project  information 
into  the  Program  Oriented  Data 
System  (PODS) 
Fiekj  Management  Directives:  FDA 
fieM  polk:y  in  the  areas  of  oper- 
atkms  management,  planning  and 
•   budget,  program  management 

Inspection  Operatk>ns  Manual: 
Standard  operating  inspectional 
and  investigational  procedures  and 
instructkms  used  by  FDA  Inves- 
tigational personnel 


For  inspectkm,  copying,  or  additkxial 
informatton  contact 


National  Technk:al  Infonnation  Serv- 
k:e,  U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd.. 
Springfiekl,  VA  22161.  Accesston 
#PB85-211639:  $46.50  for  paper 
copy,  $6.50  for  mk:rofk:he 

Food  and  Drug  Administratton,  Free- 
dom of  lnformatk)n  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $41.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Infonnatton  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $96.00.  Payable  to 
the  Food  and  Drug  Administration 

Food  and  Drug  Administration,  Free- 
dom of  Informatkjn  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $33.00.  Payable  to 
the  Food  and  Drug  Administratkm 

Food  and  Drug  Administration,  Free- 
dom of  Informatkjn  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $42.70.  Payable  to 
tfie  Food  and  Drug  Administratkxi 

National  Technkal  Information  Serv- 
k»,  U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Manual  ac- 
cession #PB88-915499,  $109.95; 
subscription  accession  #PB8a- 
915400,  $135.00 

National  Technteal  Infonnation  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Entire  man- 
ual accession  #PB89-920499, 
$157.95;  subscription  accession 
#PB89-920-400.  $425.00 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $56.00.  Payable  to 
the  Food  and  Drug  Administratkw 


Food  and  Dmg  Administration,  Free- 
dom of  Informatton  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $100.00.  Payable  to 
tfie  Food  and  Drug  Administration 

Food  and  Dmg  Administration,  Free- 
dom of  Infonnation  Staff,  HFI-35. 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $35.00.  Payable  to 
tfie  Food  and  Drug  Adminisfratkjn 

National  Technical  Infonnation  Serv- 
k».  U.S.  Department  of  Com- 
merce. 5285  Port  Royal  Rd., 
Springfiekl,  VA  22161.  Manual  ac- 
cesskm  #PB88-913399.  $55.95; 
subscriptton  accession  #PB88- 
913300,  $65.00 


Food  and  Drug  Administration,  Free- 
dom of  Infonnation  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857  (FDA/FOIS/HFI-35) 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Inspector.  Training  Manual:  Basic 
training  manual  for  food  and  drug 
inspectors  and  Inspection  tech- 
niques 

Inspector's  Manual  for  State  Food 
and  Drug  Officials:  Two-part  man- 
ual— Part  (1):  operations  section 
contains  inspectionai  and  inves- 
tigational procedures,  Part  (2):  pro- 
gram section  outlines  the  specific 
recommended  inspectionai  proce- 
dures applicable  to  a  particular 
problem  area,  commodity  or  regu- 
lated industry.  Similar  in  content  to 
the  Inspection  Operations  Manual, 
except  for  FDA  administrative  pro- 
cedures which  are  not  relevant  to 
State  Food  and  Drug  Officials 

Inspector's  Technical  Guide:  Tech- 
nical information  for  FDA  inspec- 
tors, not  previously  available  on  a 
broad  scale 

Pesticide  Analytical  Manual:  Proce- 
dures and  methods  used  in  FDA 
laboratories  for  surveillance  of  the 
extent  and  significance  of  contami- 
nation of  man  and  his  environment 
by  pesticides  and  their  metabolites 


Quantity  of  Contents  Compendium: 
Contains  information  used  to 
measure  acceptance  levels  of 
shrinkage  in  food  containers.  Di- 
vided into  two  parts — (1)  proce- 
dures for  measuring  fiil-of-con- 
tainer,  statistical  evaluation  accept- 
able common  or  usual  declaration 
of  quantity  of  contents;  (2)  informa- 
tion on  sampling  wfiere  special 
techniques  are  required 

Regulatory  Procedures  Manual: 
Guidance  on  regulatory  policy  and 
support  processing  procedures 


Staff  Manual  Guides— Organization 
and  Delegations:  Directives  issued 
by  FDA  to  establish  policy,  organi- 
zation, procedures  or  responsibil- 
ities in  the  administrative  area 

Supervisory  Investigators  Guide: 
Guidelines  to  assist  supervisory  in- 
spectors in  managing  investiga- 
tional groups 

Index  to  Administrative  Staff  Manu- 
als: Cunent  listing  of  all  staff 
manuals  with  indexes  and/or  table 
of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $24.00.  Payable  to 
the  Food  and  Drug  Administratton 

Food  and  Drug  Administration,  Free- 
dom of  Informatton  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $71.00.  Payable  to 
the  Food  and  Drug  Administratkxi 


Food  and  Drug  Administratnn,  Free- 
dom of  Informatkjn  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $18.00.  Payable  to 
the  Food  and  Drug  Administratton 

National  Technnal  Information  Serv- 
ice, U.S.  Department  of  Com- 
merce, 5285  Port  Royal  Rd., 
Springfield,  VA  22161.  Volume  I— 
Accession  #PB88-911799,  $62.95. 
Volume  II— Accessk)n  #PB88- 
911999,  $193.95.  Entire  Manual- 
Accession  #PB86-911799,  $230.00 

Food  and  Drug  Administratton,  Free- 
dom of  Infomrration  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $18.60.  Payable  to 
the  Food  and  Drug  Adminrstratkm 


Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  L?ne,  Rockville,  MD 
20857.  Cost:  $^^2.eo.  Payable  to 
tfie  Food  and  Drug  Administratkm 

Food  and  Drug  Administration,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $259.00.  Payable  to 
tfie  Food  and  Drug  Administration 

Food  and  Drug  Administratk>n,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20857.  Cost:  $9.00.  Payable  to  the 
Food  and  Drug  Administratkm 

Food  and  Drug  Administratkm,  Free- 
dom of  Information  Staff,  HFI-35, 
5600  Fishers  Lane,  Rockville,  MD 
20657.  Cost:  $29.00  Payable  to 
the  Food  and  Drug  Administratkxi 


For  inspection,  copying,  or  additional 
information  contact 


Agency  and  subagency 
name 


Department  of  Health 
and  Human  Sennces, 
Public  Health  Service, 
Health  Services  Ad- 
ministration (HHS/PHS/ 
HSA) 


Department  of  the  Inte- 
rior, Office  of  the  Sec- 
retary 


Department  of  the  Inte- 
rior, Office  of  Acquisi- 
tk>n  and  Property  Man- 
agement 


Index  title:  period  covered,  brief  de- 
scription of  contents 


HSA  Freedom  of  Information  Act 
(FOIA)  Index:  Mar.  1975  to  June 
30,  1982.  The  HSA,  FOIA  index  is 
a  compilation  of  supplements  to 
the  departmental  manual  system, 
program  level  operations  manuals, 
circulars,  memoranda,  notices  and 
guides  used  by  the  components  of 
HSA.  All  information  included  in 
this  index  is  cunrent  as  of  June  30, 
1982.  The  respective  bureau  level 
indexes  are  listed  as  follows:  OA— 
Office  of  the  Administrator: 
OCPA— Publto  Affairs  Manage- 
ment System  Manual;  OPEL— HSA 
forward  plan,  fiscal  year  1979-83; 
OM/OCG — HSA  procurement  oper- 
ating instructions;  OM/OMP— HSA 
transmittal  notices  for  supplements 
to  HHS  manuals;  HSA  Circulars; 
OM/OFS— policy  decisions,  proce- 
dures, and  opinion.  BMS— Bureau 
OF  Medical  Services:  Division  of 
Hospitals  and  Clinics  Operations 
Manual;  BMS  supplements  to  HHS 
manuals;  Manual  of  Operations  for 
PHS  Health  Unit,  DFEH,  BMS; 
BMS  circulars;  Contract  Physi- 
cian's Guide.  IHS— Indian  Health 
Services:  IHS  circulars;  IHS  sup- 
plements to  HHS  manuals;  IHS 
Operations  Manual;  General  Coun- 
sel opinions;  policy  and  procedural 
manual  and  circulars.  BCHS — Bu- 
reau OF  Community  Health  Serv- 
ices: BCHS  administrative  gukle 
system;  BCHS  Operations  Manual; 
Emergency  Medtoal  Senrice  Sys- 
tems Program  Guidelines;  BCHS 
Regional  Memorandum  Series. 
BHPDS— Bureau  of  HealIth  Per- 
sonnel Development  and  Serv- 
ice: BHPDS  supplements  to  the 
HHS  manuals;  BHPDS  operations 
manuals  which  include  memo- 
randa, guidelines,  handtxx>ks  and 
procedures 

Electronic  Library  of  Interior  Policies. 
Includes  a  Table  of  Contents  of 
DOI  Directives,  i.e.,  Departmental 
Manual  Chapters  and  Secretary's 
Orders.  The  documents  in  the  sys- 
tem contain  descriptions  of  DOI 
headquarters  and  field 

oranizations,  delegations  of  author- 
ity, internal  policies,  guidelines, 
procedures,  and  other  administra- 
tive matters.. 

401  DM  -  Departmental  Manual  Addi- 
tions to  the  Federal  Acquisition 
Regulation  (FAR) 


Order  from;  price;  make  checks  pay- 
able to — 


Office  of  Communications  and  Publk: 
Affairs,  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
ville, MD  20857.  Checks  payable 
to  HHS/Public  Health  Service.  Mail 
to  HSA  Collection  Officer,  HHS/ 
PHS/HSA,  Room  16-36,  5600 
Rshers  Lane,  Rockville,  MD 
20857.  Fees  charged  for  research 
and  reproduction  of  information  are 
based  upon  the  current  depart- 
mental fee  schedule  for  information 
under  the  FOI  regulations  (45  CFR 
part  5  subpart  E) 


Internet  address:  http://elips.doi.gov 
(Copies  of  documents  in  the  sys- 
tem may  be  downloaded  at  no 
charge.) 


Hard  copy  no  maintained. 


For  inspection,  copying,  or  additional 
Information  contact 


Office  of  Communications  and  Publk: 
Affairs,  HHS/PHS/HSA,  Room 
14A-39,  5600  Fishers  Lane,  Rock- 
ville. MD  20857 


Questions  or  requests  for  assistance 
in  obtaining  copies  of  docunfients 
listed  but  not  In  the  system  should 
be  directed  to:  Office  of  Planning 
and  Performance  Management, 
U.S.  Department  of  the  Interior, 
Washington,  DC  20240.  One  copy 
will  be  provided  at  no  charge. 

Telephone  202-208-3059 


Website:  www.doi.gov/pam  or  Offne 
of  AcquisitKtn  and  Property  Man- 
agement, Department  of  the  Inte- 
rior, 1849  C  Street,  NW.,  Room 
5512,  Washington,  DC  20240 

Telephone  202-208-3348 
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Agency  and  subagency 
name 


Department  of  the  Inte- 
rior, Office  of  Per- 
sonnel Policy 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Department  of  the  Inte- 
rior, National  Business 
Center,  Office  of  Air- 
craft Services 


Department  of  tfie  Inte- 
rior, Bureau  of  Indian 
Affairs 


Department  of  the  Inte- 
rior, Bureau  of  Land 
Management 


Department  of  tfie  Inte- 
rior, Bureau  of  Rec- 
lamation 


Department  of  the  Inte- 
rior, U.S.  Geological 
Survey 


410  DM  -  Departmental  Manual  Addi- 
tion to  the  Interior  Property  Man- 
agement Regulations  (IPMR) 


Order  from;  price;  make  checks  pay- 
able' 


Eledronk:  Library  of  Interior  human 
resources  management  issuances; 
includes  an  index  of  Personnel 
Bulletins,  Personnel  Management 
Letters,  Personnel  Handbooks,  and 
Departmental  Manual  Chapters. 
These  documents  contain  descrip- 
ttons  of  delegatkjns  of  personnel 
management  authority,  internal 
polkHes,  guktelines,  procedures, 
and  other  administrative  matters 
dealing  with  human  resources 
management. 

OAS  OperatkHial  Procedures  Memo- 
remdum  No.  02-1,  dated  Jan.  1, 
2002.  Subject:  Index  of  Depart- 
mental Manual  (Aviatk>n  Manage- 
ment) and  Operatk>nal  Procedures 
Memoranda  Informatkxi. 

Bureau  of  Indian  Affairs  Index  dated 

Aug.  31,1992 
1993.BIAM  Releases 

1993  BIAM  Bulletins 

1994  BIAM  Releases 
1994  BIAM  Bulletins 
1996  BIAM  Releases 
1996  BIAM  Bulletins 

Instructkm  MenrK>randums,  FY-98  to 
FY-2000 

Informatton  Bulletins,  F^-98  to  FY- 
2000 

Director's  Offk»  Instruction  Memo- 
randums, FY-98  to  FY-2000 

Director's  Offk:e  lnstructk>n  Bulletins, 
FY-98  to  FY-2000 

Manuals  Issued  Oct.  10,  1996  to 
Dec.  12, 1999 

Handbooks  Issued  Oct.  10,  1996  to 
Dec.  12,  1999 

lnstructk>n  Memorandums  are  tem- 
porary issuances  containing  new 
Bureau  polKy.  Infonmation  Bulletins 
are  temporary  issuances  con- 
taining informatkxial  material. 
Manuals  and  Handtxmks  are  per- 
manent issuances  containing  Bu- 
reau poluy  and  procedures. 


OffKe  of  AcquisitKin  and  Property 
Management,  Department  of  tfie 
Interior,  1849  C  Street,  NW.,  Room 
5512,  Washington,  DC  20240 


Reclamatk>n    Manual 
July  21,  2000. 


Index    dated 


Internet  address:  www.doi.gov/hrm/ 
guidance/curronly.htm  (Copies  of 
documents  in  the  system  may  be 
downk}aded  at  no  charge.) 


Table  of  Contents,  Checklist,  and 
Subject  Index  relating  to  the  U.S. 
Geologk:al  Survey  Manual. 


For  inspection,  copying,  or  addittonal 
information  contact 


Offk:e  of  Aircraft  Servk:es  . 

P.O.  Box  15428 

Boise,  ID  83715-5428 

Or 

2350  West  Robinson  Road 

Boise,  ID  83715-5428. 

Bureau  of  Indian  Affairs 
Division  of  Management  Support 
Code  850,  MS  351 
1951  Constitution  Ave.,  NW. 
Washington,  DC  20245 
First  copy  no  charge 


Available  at  no  cost  from  the  Bu- 
reau's Internet  site  at: 

www.blm.gov/nhp/efoia/wo/woen-.html 

Paper  copies  available  at  13  cents 
per  page  from: 

Department  of  the  Interior,  Bureau  of 
Land  Management,  1849  C  Street, 
NW.,  Mail  Stop  750LS,  Wash- 
ington, DC  20240 

Make  checks  payable  to  the  Bureau 
of  Land  Management. 


Offk:e  of  /^uisition  and  Property 
Management,  Department  of  the 
Interior,  1849  C  Street,  NW,  Room 
5512,  Washington,  DC  20240 

Telephone  202-208-6649  or  202- 
208-4328 

E-mail:  chrismacarthur9os.doi.gov  or 
teresa_barry©os.doi.gov 

Website:  www.doi.gov/pam 

Questions  or  requests  for  assistance 
in  obtaining  copies  of  these 
issuances  should  be  directed  to: 
Office  of  Personnel  Poltey,  U.S. 
Dejsartment  of  the  Interior,  Wash- 
ington, DC  20240. 

Telephone  202-208-6751 


Bureau  of  Reclamatkxi,  Property  & 
Offne  Services  Divisktn,  D-7924, 
P.O.  Box  25007,  Denver,  CO 
80225-0007 

No  charge. 


Directives  Offk^r,  U.S.  Geologk:al 
Survey,  807  Natkxial  Center,  Res- 
ton,  VA  20192 

No  cfiarge 


OffKe  of  Aircraft  Sennces 
FOIA  Offk»r 
P.O.  Box  15428 
Boise,  ID  83715-5428 
Telephone:  208-387-5750 
Fax:  208-387-5830 
E-mail  llaraway@oas.gov 

Bureau  of  Indian  Affairs 
Division  of  Management  Support 
Code  850,  MS  351 
1951  Constitutton  Ave.,  NW. 
Washington,  DC  20245 
Telephone  202-208-2977 


Department  of  the  Interior;  Bureau  of 
Land  Management;  Directives, 
Records,  and  Internet  Group;  1839 
C  Street,  NW.;  Mail  Stop  750LS; 
Washington,  DC  20240 

Telephone:  202-452-5193 

Facsimile:  202-452-0395 

E-mail: 

Directives  Washington@blm.gov 


Bureau  of  Reclamatton,  Property  & 
Offwe  Services  Division,  D-7924, 
P.O.  Box  25007,  Denver,  CO 
80225-0007 

Telephone  303-445-2048 

Intemet  address:  www.usbr.gov/ 
recman/rm-index.htm 

Directives  Offner,  U.S.  Geotogk^al 
Sun«y;  807  Natkmal  Center,  Res- 
ton,  VA  20192 

Telephone  703-648-731 3 


93 


Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to — 


For  inspection,  copying,  or  additional 
information  contact 


Department  of  the  Inte- 
rior, Fish  and  Wildlife 
Service 


Department  of  the  Inte- 
rior, Minerals  Manage- 
ment Service 


Department  of  the  Inte- 
rior, National  Pari( 
Servk^e 


Department  of  the  Inte- 
rior, National  Pari< 
Service,  Administrative 
Program  Center 

Department  of  the  Inte- 
rior, National  Park 
Service,  Office  of  Pol- 
icy 


Department  of  the  Inte- 
rior, Office  of  Hearings 
and  Appeals 


Centralized  Library  of  Servicewide 
Policies  -  contains  indexes  to  Fish 
and  Wildlife  Sen/ice  manuals,  pol- 
icy issuances,  orders/  handbooks, 
and  other  documetit^  that  guide 
employees  in  managing  FWS  pro- 
grams, to  Include: 

Fish  and  Wildlife  Sen/ice  Manual 

National  Policy  Issuances 

Director's  Orders 

Federal  Register  Documents  (FWS) 

Handbooks 

Memoranda 

Table  of  Contents  and  Checklist  to 
Basic  Minerals  Management  Sen/- 
ice  Manual.  Listed  numerically  by 
part,  series,  chapter,  release  num- 
ber, date,  and  pages. 

Index  of  Director's  appeal  decisions 


Checklist  of  the  NPS  Guidelines  and 
Directives  Dated  Jan.  1,  1993 


Electronic     Director     Orders/Proce- 
dures 


Listing  of  Director's  orders,  hand- 
books, reference  manuals,  and 
other  documents  that  guide  em- 
ployees in  managing  paries/pro- 
grams administered  by  the  NPS. 
List  of  guidelines,  special  direc- 
tives, and  staff  directives  still  in  ef- 
fect. 

Index-Digest.  Index  of  synopses  for 
all  decisions  decided  by  Office  of 
Hearings  and  Appeals  Boards  of 
Appeal  and  published  Solicitor's 
decisions  under  specific  topical 
headings.  Useful  in  researching 
legal  holdings  of  Department  of  the 
Interior.  Published  quarteriy,  annu- 
ally and  on  5-year  basis. 


Available  at  no  cost  from  the  Serv- 
ice's web  sites  listed  below.  Paper 
copies  available  in  accordance 
with  fee  schedule  in  43  CFR  2.  Z^- 
pendix  A. 

http;//policy  .fws.gov/index.html 

http://policy.fws.gov/manual.html 

http://policy.fws.gov/npi.html 

http://policy.fws.gov/do.html 

http://policy.fws.gov/library/ 
frindex.html 

http://policy.fws.gov/hbindex.html 

http://policy.fws.gov/library/ 
memindex.html 

In  accordance  with  fee  schedule  in 
43  CFR  2,  Appendix  A 


In  accordance  with  fee  schedule  in 
43  CFR  2,  Appendix  A 


U.  S.  Dept.  of  (he  Interior,  Natk>nal 
Pari<  Sen^ice,  P.O.  Box  37127, 
Washington,  DC  20013-7127  Attn: 
Management  Services  Division 

No  charge 

Telephone  202-523-5043 

No  charge 


Chief,  Office  of  Policy,  MS  2414, 
Main  Interior  Building,  Washington, 
DC  20240. 

Telephone  202-208-7456. 


Editorial  Branch,  Office  of  Hearings  & 
Appeals,  4015  Wilson  Blvd.  Ariing- 
ton,  VA  22203. 

Telephone  703-235-3791 

Price:  $495.00  annually  for  quarteriy 
issues  and  bound  cumulative  issue 
at  end  of  calendar  year.  Checks 
made  payable  to  "Department  of 
the  Interior." 

Price  for  photocopies  as  prescribed 
in  Department  fee  schedule  for 
Freedom  of  Information.  Act  infor- 
mation (43  CFR  Part  2/)Appendix 
A).  Checks  made  payaolie  to  "De- 
partment of  the  Interior." 

Price  on  Quinquennial  issue  is  set  by 
Government  Printing  Office  and 
available  from  that  agency. 


Division    of    Policy    and    Directives 

Management 
Fish  and  Wildlife  Service 
4401  N.  Fairfax  Drive 
Room  222 
Artington,  VA  22203 
Telephone  703-358-2482 
Email  Address: 
Hope_Grey  @  mail . fws.gov 


Chief,  Strategic  Direction  and  Coordi- 
nation Branch,  381  Elden  Street, 
MS-2200,  Hemdon,  VA  20170- 
4817 

Telephone  703-787-1258 

Chief,  /Vppeats  Division,  Office  of 
Policy  and  Management  Improve- 
ment, 1849  C  St.,  NW..  MS-4230, 
Washington,  DC  20240, 

Telephone  202-208-2622 

U.  S.  Dept.  of  the  Interior,  National 
Part<  Service,  P.O.  Box  37127, 
Washington,  DC  20013-7127  Attn: 
Management  Services  Divisk>n 


www.nps.gov/refdesk/Refdesk.htm 


Chief,  Office  of  Polk:y,  MS  2414, 
Main  Interior  Building,  Washington. 
DC  20240. 

Telephone  202-208-7456 


www.nps.g0v/refdesk/polk:ie.html 

Editorial  Branch,  Office  of  Hearings 
and  /Vppeals.  4015  Wilson  Blvd. 
Ariington,  VA  22203. 

Telephone  703-235-3791 
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Agency  and  subagenqr 
name 


Department  of  the  Inte- 
rior, Office  of  Inspector 
General 


Department  of  tfw  Inte- 
rior. Office  of  Surface 
Mining 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Department  of  Labor 


Legal  Services  Corpora- 
tion 


Department  of  Transpor- 
tation, Federal  High- 
way Administration 
(FHWA) 


Indian  Citator.  Index  of  authorities 
Cited  In  decisions  of  tfie  Interior 

.  Board  of  Indian  Appeals  (IBIA).  Inl- 
fal  publication  covers  volumes  1- 
15  of  IBIA  decisions.  Updated  an- 
nually. 


Administrative  Manual.  Index  related 
to  administrative  policies,  proce- 
dures and  standards  as  contained 
in  ttie  Administrative  Manual 


Order  from;  price;  make  checks  pay- 
able to— 


Inspector  General  Manual  Index 
Numeric  and  subject  listing  of  inter- 
nal polk:ies  and  procedures  by  vol- 
ume, ctiapter,  sectkm,  and  sub- 
sectkxi 


Listing  of  Directives  whk:h  are  con- 
sklered  in  effect  with  respect  to 
current  operatk)ns  of  the  Bureau. 
jHistorical  listing  of  Directives  not 
currently  in  effect.  Internet  ad- 
dress: www.osmre.gov/directiv.htm 


Department  of  Labor  Freedom  of  In- 
formatk)n  Act  Index  Overview  and 
GukJe  to  DOL  agencies  and  sut>- 
agencies  with  informatton  on  how 
to  obtain  more  detailed  indexes  to 
records  maintained  by  each  sub- 
agency;  includes  cross-reference 
to  agencies  by  statute  or  executive 
order  28  pages 

LSC  Index  lists  decisions,  opinions, 
statements  of  poik:y,  manuals,  and 
otfter  records  of  general  interest  to 
members  of  the  public  in  under- 
standing the  activities  of  ttie  Cor- 
poratkm.  The  index  contains 
records  from  1975  to  date. 

Cease  and  Desist  and  Driver  Dis- 
qualification Final  Orders  t>y  the 
Federal  Highway  Administrator: 
1969-1984;  listing  of  cease  and 
desist  and  driver  disqualifnatkm 
final  orders  of  the  Federal  Highway 
Administrator,  items  listed  are 
klentified  by  case  docket  number 
name  of  carrier  and  date  notne  of 
investigatwn  was  mailed 

Opintons  and  Final  Orders  of  the 
FHWA  in  Regard  to  the  Regulatk>n 
of  Toll  Bridges:  1968-1984  listing 
of  opinions  and  final  orders  regard- 
ing regulatkxi  of  toll  bridges  issued 
by  ttie  Federal  Highway  Adminis- 
trator, whKh  klentifies  the  case 
and  the  date  issued 


Administrative  Diviston  Subscriptkxi 
Sennce,  Offrce  of  Hearings  &  Ap- 
peals, 4015  Wilson  Blvd.,  Ariing- 
ton,  VA  22203. 

Telephone  703-235-3799 

Price:  $40.00  for  Citator  Checks 
made  payable  to:  Department  of 
ttie  Interior. 

Administrative  Diviston,  Office  of 
Hearings  &  Appeals,  4015  Wilson 
Blvd.,  Arlington,  VA  22203. 

Price  for  photocopies  as  prescribed 
in  Department  fee  schedule  for 
Freedom  of  Information  Act  infor- 
mation (43  CFR  Part  2,  Appendix 
A).  Checks  made  payable  to  De- 
partment of  ttie  Interior 

Available  at  no  cost  from  Offne's 
Internet  site  at  www.oig.doi.gov/ 
Idst.pdf 

Paper  copies  available  at  13  cents 
per  page  from:  Department  of  ttie 
Interior,  Offkx  of  Inspector  Gen- 
eral, 1849  C  Street  NW,  Mail  Stop 
5341,  Washington,  DC  20240 

Office  of  Surface  Mining,  Offk»  of 
Administratton,  ms-222-SIB  ATTN: 
Directives  Coordinator,  1951  Con- 
stitution Ave.,  NW.,  Washington, 
DC  20240 

One  copy  only,  no  charge. 
Telephone  202-208-2593 

Mail  $4.20  check  payable  to  DE- 
PARTMENT OF  LABOR  to:  FOIA 
Index  Request,  Counsel  for  Admin- 
istrative Law,  Division  of  Legisla- 
tk>n  and  Legal  Counsel,  Office  of 
the  Solicitor,  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Room  N2428,  Washington,  DC 
20210. 

Freedom  of  Information  Adminis- 
trator, Legal  Senrices  Corporatnn, 
750  First  Street,  NE,  Washington, 
DC  20002-4250. 

No  charge. 


FOIA  Program  Offfcer,  FHWA,  400 
Seventh  Street,  SW.,  Washington, 
DC  20590.  No  charge 


For  inspection,  copying,  or  additkmal 
information  contact 


Agency  and  subagency 
name 


Administrative  Division  Subscriptkxi 
Service,  Offrce  of  Hearings  &  Ap- 
peals, 4015  Wilson  Blvd.,  Ariing- 
ton,  VA  22203. 

Telephone  703-235-3799 


Administrative  Division,  Office  of 
Hearings  and  Appeals,  4015  Wil- 
son Blvd.,  Ariington,  VA  22203. 

Telephone  703-235-3793 


FOIA  Program  Offtoer  FHWA.  400 
Seventh  Street.  SW.,  Washington. 
DC  20590.  No  charge 


Sandra  L.  Evans.  Acting  Infonnatton 
Manager,  Department  of  the  Inte- 
rior, OffKe  of  Inspector  General. 
18th  and  C  Street.  Washington. 
DC  20240 

Telephone  202-219-1387 


Offk»  of  Surface  Mining,  Offtoe  of 
Administratton.  ms-222-SIB  ATTN: 
Directives  Coordinator,  1951  Con- 
stitutton  Ave.,  NW.,  Washington, 
DC  20240 

Telephone  202-208-2593 


Administrator  FOIA/PA,  Counsel  for 
Administrative  Law,  Diviston  of 
Legislation  and  Legal  Counsel,  Of- 
ftoe  of  the  Solnitor  Department  of 
Labor  200  Constitutton  Avenue, 
NW.,  Room  N2428,  Washington. 
DC  20210 

Telephone  202-523-9277 

Freedom  of  Informatkxi  Adminis- 
trator, Legal  Servtoes  Corporation. 
750  First  Street.  NE,  Washington. 
DC  20002-4250. 


FOIA  Program  Offtoer.  FHWA.  400 
Seventh  Street.  SW..  Washington. 
DC  20590 


FOIA  Program  Offtoer,  FHWA.  400 
Seventh  Street,  SW..  Washington. 
DC  20590 


Department  of  the  Treas- 
ury, Departmental  Of- 
fices 


Architectural  and  Trans- 
portation Barriers  Com- 
pliance Board 


Committee  for  Purctiase 
From  the  Blind  and 
Ottier  Severely  Handi- 
capped 


Commodity  Futures  Trad- 
ing Commission 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Index  of  Selected  Records,  July  1967 
to  Dec.  31,  1994.  Index  either  con- 
tains the  following  information  or 
indicates  where  the  public  may  ob- 
tain information,  decisions,  state- 
ments of  the  general  course  and 
method  by  whtoh  functions  are 
channeled  and  determined;  a  de- 
scription of  the  central  and  field  of- 
fices; rules  of  procedure,  descrip- 
ttons  of  forms;  substantive  rules 
and  statements  of  general  policy 
and  interpretations  adopted  by  the 
agency;  and  each  amendment,  re- 
vision, or  repeal  of  the  foregoing; 
final  adjudicattons  of  cases;  state- 
ments of  policy  and  interpretations 
which  have  been  adopted  by  the 
agency  and  are  not  published  in 
the  Federal  Register  and  adminis- 
trative staff  manuals  and  instruc- 
tions to  staff  that  affect  a  member 
of  the  public  for  the  Departmental 
Offices,  Intemal  Revenue  Service, 
United  States  Customs  Service, 
United  States  Secret  Sen/ice,  Bu- 
reau of  Alcohol,  Tobacco  and  Fire- 
arms, Bureau  of  Engraving  and 
Printing,  Financial  Management 
Servtoe,  United  States  Mint,  Bu- 
reau of  the  Public  Debt,  Office  of 
the  Comptroller  of  the  Currency, 
Federal  Law  Enforcement  Training 
Center  Offtoe  of  Thrift  Supervision. 

ATBCB  Freedom  of  Information 
Index;  June  1978  through  Novem- 
ber 1982:  Final  decistons  made  in 
adjudtoation  of  cases  conceming 
alleged  noncompliance  to  the  Ar- 
chitectural Barriers  Act  of  1968; 
and  a  record  of  the  final  votes  of 
each  member  of  the  Eloard  in 
every  Board  proceeding.  ATBCB 
annual  reports;  pamphlets  describ- 
ing the  ATBCB,  how  to  file  com- 
plaints, and  resource  guides  to  lit- 
erature in  the  area  of  creating  an 
accessible  environment 

Index  of  Additions  and  Deletions  to 
the  Procurement  List:  (a)  Procure- 
ment List  1990  incorporates  all  ad- 
ditions and  deletions  through  Nov. 
3,  1989;  (b)  Cunent  index  Novem- 
ber 1989-December  1991. 


Index  of  final  Commission  opinions, 
including  concurring  and  dissenting 
opinions,  and  orders  in  the  adju- 
dication of  cases.  Apr.  21,  1975  to 
date.  (This  index  consists  of  sepa- 
rate chronological  listings  of  final 
Commission  opinions  and  orders  in 
enforcement  cases  and  reparations 
proceedings  before  the  Commis- 
sion) 

Index  of  statements  of  poltoy  and  in- 
terpretations adopted  by  the  Com- 
mission and  not  published  in  the 
Federal  Register  Apr.  21,  1975  to 
date 


Order  from;  price;  make  checks  pay- 
able to — 


Library,  Room  5010-MT,  Department 
of  the  Treasury,  Washington,  DC 
20220,  Reproduced  upon  request; 
fees  charged  per  page  copied  in 
accordance  witii  fee  schedule  at 
31  CFR  1 .7.  Make  checks  payable 
to  Treasury  of  the  United  States 


Freedom  of  Information  Officer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW.,  Washington,  DC  20202.  Re- 
produced upon  request.  Twenty 
cents  per  page,  per  copy.  Make 
checks  payable  to  the  Department 
of  Education 

Public  Infomiation  Offtoe,  ATBCB. 
Rm.  1010,  330  C  St.,  SW.  Wash- 
ington, DC  20202.  No  charge 


Order  from:  Executive  Director,  Com- 
mittee for  Purchase  From  the  Blind 
and  Other  Severely  Handicapped, 
Crystal  Square  Building  No.  5, 
1755  Jefferson  Davis  Highway, 
Suite  1107,  Ariington,  VA  22202- 
3509.  Price:  Ten  cents  per  page, 
per  copy.  Make  checks  payable  to: 
Treasurer  of  ttie  United  States 

Office  of  the  Secretariat,  Commodity 
Futures  Trading  Commission,  2033 
K  Street,  NW.,  Washington,  DC 
20581 

Price:  10  cents  per  page 


For  inspection,  copying,  or  additional 
information  contact 


Treasury  Department  Library,  Room 
5010,  Main  Treasury  BIdg.,  15th 
and  Pennsylvania  Ave.,  NW., 
Washington,  DC  20220 

Telephone  202-622-0990 


Freedom  of  ^  Information  Offtoer, 
ATBCB,  Rm.  1010,  330  C  St., 
SW.,  Washington,  DC 

Telephone:  202-245-1591 

Public  Information  Offtoe,  ATBCB. 
Rm.  1010,  330  C  St.,  SW.,  Wash- 
ington, DC  20202 

Telephone  202-245-1591 


Committee  for  Purchase  From  ttie 
Blind  and  Ottier  Severely  Handi- 
capped, Attention:  Freedom  of  In- 
fonmatton  Offtoer 


Offtoe  of  ttie  Secretariat,  Commodity 
Futures  Trading  Commission,  2033 
K  Street.  NW.,  Washington,  DC 
20581 

Telephone  202-254-6314 
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Agency  and  subagency 
name 


General  Services  Admin- 
istration (GSA) 


Index  titie:  period  covered,  t)nef  de- 
scription of  contents 


International  Boundary 
and  Water  Commis- 
sion, United  States  and 
Mexico,  U.S.  Section 


Index  of  Commission  administrative 
miuiuals  and  instructions  to  staff 
tfiat  affect  a  member  of  the  put)lic. 
Apr.  21,  1975  to  date.  (Commis- 
sion instructions  no  longer  in  use 
are  not  included  in  ttiis  index) 

GSA  Freedom  of  Information  index; 
July  4,  1967  through  June  30, 
1984.  Category  A  information 
which  is  final  opinions,  including 
concurring  and  dissenting  opinions 
and  orders,  made  in  the  adjudica- 
tion of  cases.  Category  B  informa- 
tion which  is  those  statements  of 
policy  and  interpretations  which 
have  been  adopted  by  GSA  and 
are  not  published  in  the  FEDERAL 
REGISTER.  Category  C  informa- 
tion which  is  administrative  staff 
manuals  and  instructions  to  staff 
ttiat  affect  members  of  the  public 


Order  from;  price;  make  checks  pay- 
able to— 


Brochure:  Amistad  Dam  and  Res- 
ervoir 


Brochure:  Fakxm  Dam  and  Power 
Plant 

Water  Bulletins:  Containing  data  for  1 
year  covering  ftow  of  Rio  Grande 
and  related  data  from  Elephant 
Butte,  NM,  to  Gulf  of  Mexico,  re 
storage  in  major  reservoirs,  diver- 
sions, suspended  silt,  chemk:al 
anal^es,  sanitary  aspects  of  water 
quality,  meteorologic  data,  and  irri- 
gated areas-for  years  1931 
through  1980 

Water  Bulletins:  Containing  data  for  1 
year  covering  ftow  of  Cotorado 
River  and  other  Western  Boundary 
streams,  and  related  data  (includ- 
ing Tijuana,  Santa  Cniz,  and  San 
Pedro  Rivers,  and  Whitewater 
Draw)  for  years  1960  through  1980 

Cdtot  print  map  -  Lower  Rk)  Grande 
Valley  United  States  and  Mexkx) 


GSA,  Freedom  of  Informatkxi  Offk»r 
(ATRAR).  Washington,  DC  20405. 
Price:  $4.75.  Make  checks  payable 
to:  General  Sendees  Administratkjn 


For  inspectkm,  copying,  or  addittonal 
information  contact 


Agency  and  subagency 
name 


Project  Engineer,  U.S.  Sectton, 
IBWC,  Route  2,  Box  37.  Highway 
90  West,  Del  Rk>,  TX  78840.  No 
charge 

Reservoirs  Manager,  U.S.  Section, 
IBWC,  P.O.  Box  1,  Fakx)n  Village, 
TX  78545.  No  charge 

Diviskxi  Engineer,  Hydrographk:  Divi- 
sron,  U.S.  Sectkxi.  IBWC,  4171 
North  Mesa.  Suite  C-310,  El  Paso, 
TX  79902.  Price:  $4.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
natkmal  Boundary  and  Water 
Commisskxi.  U.S.  Section 


Diviskxi  Engineer,  Hydrographk:  Divi- 
skxi, U.S.  Sectkxi,  IBWC.  4171 
North  Mesa.  Suite  C-310,  El  Paso, 
TX  79902.  Price:  $5.50  per  bulletin 
(data  for  1  year).  Payable  to:  Inter- 
natkxial  Boundary  and  Water 
Commisskxi,  U.S.  Sectkxi 

Diviskxi  Engineer.  Projects  Diviskxi, 
U.S.  Sectkxi.  IBWC.  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902.  Prices:  14^x36^  $4.00  per 
map;  10^x2^  $3.00  per  map. 
Payable  to:  Intematkxial  Boundary 
and  Water  Commisskxi,  U.S.  Sec- 
tkxi 


GSA  Central  Offtee  Library  and  the 
business  sen/toe  centers  located  in 
each  regkxial  offne  listed  bek>w: 

Central  Offk»  Ubrary,  18th  &  F  Sts.. 
NW..  Rm.  1033.  Washington,  DC 
20405 

Business  Sennce  Centers: 

Natkxial  Capital  Region: 

7th  &  D  Sts.,  SW.,  Washington,  DC 
20407 

Region  1:  John  W.  McCormack  Post 
Offne  and  Courthouse,  Boston, 
Mass.  02109 

Regkxi  2:  26  Federal  Plaza,  New 
Yortt,  NY  10278 

Region  3:  9th  &  Maritet  Sts.,  Phila- 
delphia, PA,  19107 

Region  4:  Rk:hard  B.  Russell  BIdg.,  . 
75  Spring  St.,  Atlanta,  GA  30303 

Regkxi  5:  230  So.  Dearbom  St.,  Chi- 
cago, IL.  60604 

Regkxi  6:  1500  East  Bannister  Rd., 
Kansas  City.  MO  64131 

Regkxi  7:  819  Taytor  St.,  Ft.  Worth. 
TX  76102 

Regkxi  8:  Buikling  41,  Denver  Fed- 
eral Center,  Denver,  CO  80225 

Regkxi  9:  525  Maritet  St..  San  Fran- 
cisco. CA  94105 

Regkxi  10:  GSA  Center,  Auburn,  WA 
98002 

Project  Engineer.  U.S.  Sectton. 
IBWC.  Route  2.  Box  37.  Highway 
90  West,  Del  Rk>,  TX  78840 

Reservoirs  Manager,  U.S.  Sectkxi. 
IBWC,  P.O.  Box  1,  Fateon  Village, 
TX  78545 

Diviston  Engineer,  Hydrographk:  Divi- 
skxi. U.S.  Section,  IBWC.  4171 
North  Mesa.  Suite  C-310.  El  Paso. 
TX  79902 


Diviskxi  Engineer.  Hydrographk:  Divi- 
skxi. U.S.  Section.  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902 


Diviskxi  Engineer,  Projects  Division, 
U.S.  Sectton,  IBWC,  4171  North 
Mesa.  Suite  C-310.  El  Paso.  TX 
79902 


Nattonal  Archives  and 
Reconjs  Administratk>n 
(NARA) 


National  Science  Foun- 
dation (NSF) 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Annual  Report:  Operation  of  Rio 
Grande  Dams  and  Reservoirs. 
This  report  provides  data  con- 
ceming  the  operation  of  the  inter- 
national dams  and  resen/oirs  con- 
stmcted  by  the  Governments  of 
ttie  United  States  and  Mexico  on 
the  reach  of  the  Rio  Grande  whk:h 
forms  the  boundary  between  the 
two  countries 

Cokx  print  map:  El  Paso  Rio  Grande 
Projects,  Canalization  and  Rec- 
tifk:ation  Projects 


Brochure:  Joint  Projects  of  the  United 
States  and  Mexico  through  the 
International  Boundary  and  Water 
Commission 


NARA  FOIA  Index  lists  the  following 
materials  which  have  been  adopt- 
ed by  NAFtA  since  Apr.  1,  1985, 
and  whk:h  are  not  published  in  the 
Federal  Register:  NARA  final  opin- 
ions and  orders,  statements  of  pol- 
icy and  interpretations,  and  admin- 
istrative staff  manuals  and  instmc- 
tions  to  staff  that  affect  a  member 
of  the  publk: 


Reviewer  panelist,  alphabetk»l  listing 
contains  name.  State,  and  institu- 
tion of  individuals  who  have  re- 
viewed proposals  for  the  National 
Science  Foundatk>n  for  the  pre- 
vkxjsly  completed  fiscal  year 


Order  from;  price;  make  checks  pay- 
able to — 


Division  Engineer,  Hydrographic  Divi- 
sion, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310,  El  Paso, 
TX  79902.  No  charge 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC,  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902.  Price:  $10.00  per  map. 
Payable  to  Intematkxial  Boundary 
and  Water  Commission,  U.S.  Sec- 
tion 

Section  Secreatry,  U.S.  Sec.,  IBWC, 
4171  North  Mesa,  Suite  C-310,  El 
Paso,  TX  79902.  Price:  $6.00  per 
brochure.  Payable  to  Intematkxial 
Boundary  and  Water  Commisskxi. 
U.S.  Section 

Policy  and  Program  Analysis  Diviskxi 
(NAA),  National  Archives,  College 
Park,  MD  20740-6001 

One  copy  only  (free). 


For  inspection,  copying,  or  additional 
information  contact 


Division  Engineer,  Hydrographk:  Divi- 
skxi, U.S.  Section,  IBWC,  4171 
North  Mesa,  Suite  C-310.  El  Paso, 
TX  79902 


Division  Engineer,  Projects  Division, 
U.S.  Section,  IBWC.  4171  North 
Mesa,  Suite  C-310,  El  Paso,  TX 
79902 


Section  Secretary,  U.S.  Sectkxi. 
IBWC,  4171  North  Mesa.  Suite  C- 
310,  El  Paso.  TX  79902 


Policy  and  Program  Analysis  Division 
(NAA),  Room  3200,  National  Ar- 
chives at  College  Parte,  8601 
Adeiphi  Rd..  College  Part(.  MD 
20740-6001. 

Telephone  301-713-6730 


NSF  Library.  Room  245.  1800  G  St., 
NW.,  Washington.  DC  20550 
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Agency  and  subagency 
name 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Order  from;  price;  make  checks  pay- 
able to— 


For  inspection,  copying,  or  addittonat 
infonnation  contact 


Agency  and  subagency 
name 


Numerical  index  of  tfie  foltowing  NSF 
agency-wide  issuances  and  Impor- 
tant Notk^es  in  effect  as  of  Jan.  24, 
1986:  (1)  Office  of  ttie  Director 
Staff  Memoranda  (0/D's);  (2)  NSF 
Bulletins;  (3)  NSF  Manuals/Circu- 
lars; (4)  NSF  Handbooks;  and  (5) 
NSF  Important  Notk:es.  O/D's  are 
used  by  tfie  NSF  Director  and 
Deputy  Director  to  communk:ate 
information  to  tfie  staff.  O/D's  also 
may  be  used  to  convey  short-term 
polk:y  statements  or  the  initial 
statement  of  long-tenn  policy.  NSF 
Bulletins  transmit  approved 
changes  to  polk:y  and  convey  ad- 
ministrative or  "housekeeping"  in- 
Ibnnatkxi.  Signifteant  NSF  poltey 
and  procedure  are  kx^ated  in  NSF 
Manuals.  NSF  Circulars  (histori- 
cally used  to  communnate  polk:ies 
and  procedures  of  a  continuing  na- 
ture) are  being  converted  to  Manu- 
als and  will  be  discontinued.  Hand- 
books, less  formal  than  Manuals, 
provkje  compendia  of  informatkm 
concerning  NSF  programs,  i.e., 
they  do  not  establish  NSF  polny. 
Important  Notnes  are  tfie  Direc- 
tor's primary  means  of  commu- 
nk^ting  with  organizations  receiv- 
ing or  eligible  for  NSF  support.  Im- 
portant Notk^s  are  issued  over  the 
Director's  signature  and  convey  in- 
formatkm  on  NSF  poteies  and  pro- 
cedures or  other  subjects  deter- 
mined to  be  of  Interest  to  the  aca- 
demk:  community  and  to  other  se- 
lected audiences. 

Index  of  NSF  regulatiois  promul- 
gated in  the  Code  of  Federal  Reg- 
ulatk>ns  under  Title  48,  Publk:  Con- 
tracts and  Property  Management; 
and  Title  45,  Publk:  Welfare.  A  list- 
ing, by  subject  title,  of  cun-ent 
Foundation  regulatk>ns  with  a  brief 
descriptkin  of  the  content  of  each 

Publkations  of  ttie  Natkxial  Science 
Foundation.  An  index  by  topnal 
classifnatkxi,  as  of  April  1986,  of 
cunent  NSF  pubiKatkxis  issued 
and  available  to  the  put>lk:.  Listing 
linclude  annual  reports,  specific 
program  announcements,  and  bro- 
chures, science  resources  studies 
<  pamphlets,  special  studies  publtea- 
ttons,  and  NSF  periodk^als.  In  addi- 
tk>n  to  Titles,  provkles  NSF  publi- 
cation numbers  and  copy  prices. 
{(NSF  PublKation  86-18) 


Office  of  Personnel  Man- 
agement 


Pennsylvania  Avenue 
Development  Corpora- 
tion 


NSF  Forms  and  Publtoattons  Section, 
Room  232,  1800  G  St.,  NW., 
Washington,  DC  20550.  One  copy 
only  (free) 


Offk»  of  the  General  Counsel,  Room 
501,  1800  G  St.,  NW.,  Wash- 
ington, DC  20550 


For  inspection  or  copying:  NSF  Li- 
brary, Room  245,  1800  G  St., 
NW.,  Washington.  DC  20550.  For 
additional  information:  Publk:  Af- 
fairs Group,  room  527,  1800  G  St., 
NW..  Washington,  DC  20550 


Pension  Benefit  Guaranty 
.    Corporation,  Offk:e  of 
the  General  Counsel 


Pension  Benefit  Guaranty 
Corporation,  Insurance 
Operations  Department 


Index  title:  period  covered,  brief  de- 
scription of  contents 


NSF  Guide  to  Programs,  A  com- 
posite listing  of  summary  informa- 
tion about  NSF  support  programs, 
as  of  October  1985.  Provides  gen- 
eral guidance  and  infonnation  de- 
scribing the  principal  characteris- 
tics and  basic  purposes  of  each 
activity;  .  eligibility  requirements; 
closing  dates  (where  applicable); 
and  the  address  where  more  de- 
tailed information  or  applications 
may  be  obtained.  (NSF  Publication 
85-40) 

NSF  Grant  Policy  Manual.  A  com- 
pendium of  basic  NSF  grant  poli- 
cies and  procedures  for  use  by  the 
grantee  community  and  NSF  Staff. 
The  Manual  implements  0MB  Cir- 
cular No.  A-110,  which  Is  directed 
toward  standardizing  and  simpli- 
fying the  various  accountability  and 
reporting  requirements  amoung 
Federal  granting  agencies.  (NSF 
Publication  77-47) 

Handtx>ok  of  Publications,  Periodi- 
cals, and  Operating  Manuals, 
OPM-OCAS-PSD-01.  As  of  Sep- 
tember 1996.  A  listing  of  publica- 
tions, periodicals,  and  operating 
manuals  arranged  in  alphat>etical 
order  by  title  within  each  0PM 
issuing  organization.  This  hand- 
book contains  some  infonTiatk>n 
formeriy  published  in  the  Index  to 
Information  (no  longer  published). 

PADC  Freedom  of  Information  Act 
(FOIA)  Index;  this  index  contains 
numeric  and  subject  listings  of 
PADC  policy  statements;  public  im- 
provement policies;  development 
guidelines;  final  opinions  and 
cases  interpreting  PADC  enabling 
legislation;  and  intemal  policies, 
guidelines  and  administrative  pro- 

■  cedures.  Contains  records  origi- 
nated since  Oct.  27,  1972,  to  date. 
The  index  is  updated  semi-annu- 
ally (Mar.  and  Sept.). 

Index  to  Pension  Benefit  Guaranty 
Corp.  Opinion  Manual;  Sept.  2, 
1974  to  present;  interpretive  letters 
addressing  the  provisions  of  Title 
IV  of  the  Employee  Retirement  In- 
come Security  Act  (ERISA)  plan 
termination  insurance  program 


Index  to  Pension  Benefit  Guaranty 
Corp.  Operating  Policy  Manual; 
Oct.  1,  1984,  to  present;  contains 
basic  policy  statements  used  by 
the  PBGC  staff  in  administering 
Title  IV  of  the  Employee  Retire- 
ment Income  Security  Act  (ERISA) 
plan  termination  insurance  pro- 
gram 


Order  from;  price;  make  checks  pay- 
able to — 


NSF  Foms  and  Publications  Section, 
Room  232,  1800  G  St.,  NW., 
Washington,  DC  20550.  One  copy 
gratis;  or  Superindendent  of  Docu- 
ments, U.S.  Govemment  Printing 
Office,  Washington,  DC  20402. 
Stock  No.  038-000-00458-1.  Unit 
price  $5.00 


Superindendent  of  Documents,  U.S. 
Govemment  Printing  Office,  Wash- 
ington, DC  20402.  Stock  No.  038- 
000-81001-4.  Unit  Price  $13.00 


Publishing  Management  Branch,  Of- 
fice of  Personnel  Management, 
Room  5H35,  1900  E  St.  NW., 
Washington,  DC  20415-0001. 


PADC,  Freedom  of  Information  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW.,  Wash- 
ington, DC  20004-1703.  Fees 
charged  for  research  and  repro- 
duction of  information  are  based 
upon  the  current  Corporation  fee 
schedule  for  information  under  FOI 
regulations  (36  CFR  Pan  902, 
Subpart  I). 


Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005;  Charge  $0.15 
per  page;  payable  to  Pension  Ben- 
efit Guaranty  Corp.;  or  contact  Dis- 
closure Officer  for  information  re- 
garding a  subscription  to  the  Opin- 
ion Manual 

Disclosure  Officer,  Communications 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005.  Charge  $.15  per 
page.  Payable  to  Pension  Benefit 
Guaranty  Corp.  or  contact  Disclo- 
sure Officer  for  price  of  entire  Op- 
erating Policy  Manual 


For  inspection,  copying,  or  additional 
information  contact 


NSF  Division  of  Grants  and  Con- 
tracts. Room  1150,  1800  G  St., 
NW.,  Washington,  DC  20550 


0PM  Library  or  any  OPM  Office,  in- 
cluding regional  and  area  offices 


PADC,  Freedom  of  Information  Offi- 
cer, Suite  1220  North,  1331  Penn- 
sylvania Avenue,  NW.,  Wash- 
ington, DC  20004-1703. 


Disclosure  Offk:er,  Communications 
and  Put)(ic  Affairs  Department. 
Suite  240,  1200  K  St.,  NW.,  Wash- 
ington, DC  20005 

Telephone  202-326-4040  (202-326- 
4179  for  TTY  and  TDD) 
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Agency  and  subagency 
name 


Pension  Benefit  Guaranty 
Corporation,  Insurance 
Operations  Department 


Pension  Benefit  Guaranty 
Corporation,  Partici- 
pant and  Employer  Ap- 
peals Department 


Department  of  Veterans 
Affairs 


Index  title:  period  covered,  brief  de- 
scription of  contents 


Department  of  Veterans 
Affairs 


Order  from;  price;  make  checks  pay- 
able to— 


Index  to  Pension  Benefit  Guaranty 
Corp.  OPO  Operations  Manual; 
Part  1  from  Sept.  2,  1974,  to  Oct. 
1,  1984,  and  additional  Parts  as 
adopted;  contains  bask:  polk:ies 
and  procedures  used  by  Insurance 
Operatkms  Department  staff  in  ad- 
ministering Title  IV  of  tfie  Em- 
ptoyee  Retirement  Income  Security 
Act  (ERISA)  plan  terminatk}n  insur- 
ance program 
Index  to  Penskm  Benefit  Guaranty 
Corp.  Appeals  Board  deciskms; 
from  Feb.  28,  1980,  to  present; 
contains  closed  appeal  case  deci- 

'  sion  letters  that  are  final  decisions 
of  the  Appeals  Board  made  pursu- 
ant to  PBGC  regulation,  29  CFR 
Part  2606,  Rules  for  Administrative 
Review  of  Agency  Decisions 

Board  of  Veterans'  Appeals  Index  I- 
01-1,  an  index  to  appellate  deci- 
skxis.  Decisions  of  tfie  BVA  ttiat 
were   written   prior  to    1977   are 

,  available  only  in  a  "digest"  form 

I  ttiat  consists  of  summaries  of  deci- 

,  skxis,  organized  by  subject.  Final 
dedskxis    are    published    in    re- 

,  dacted  fonn  from  1977  through 
1993.  The  text  of  these  deciskxis 

•  are  on  mk:rofk:he  and  may  be  re- 

;  trieved  by  subject  matter  through 
the  use  of  BVA  Decisions  Index  I- 
01-1  for  the  following  years:  1977 
through  1993. 

Board  of  Veterans'  Appeals  Deci- 
skxis  CD-ROM   are   available   in 

:  CD-ROM  format.   Decisk>ns  from 

I  1992  through  1995  may  be 
searched   by  subject  or  by  any 

'  word  that  appears  in  them.  In- 
cluded in  this  format  are  BVA  In- 
dexes for  1993  and   1994  deci- 

I  stons;  and  a  subject  index,  klenti- 

'  fled  as  "VOCABULARY "  that  per- 
tains to  the  foltowing  years:  1993, 
1994  and  1995. 

Department  of  Veterans  Affairs  Publi- 
catkxi  1-03-1.  All  infonnation  is 
current  as  of  April  1991.  Classifua- 
tk)n  subject  and  numeric  listing  of 
manuals,  VA  Regulations,  circu- 
lars, interim  issues,  handbooks, 
bulletins,  pamphlets,  and  gukJes, 
conveying  agency  polnies,  regula- 

;  tions  and  procedures  of  a  con- 
tinuing nature 


Disclosure  Offteer,  Communtoations 
and  Public  Affairs  Department, 
Pension  Benefit  Guaranty  Corp., 
Suite  240,  1200  K  St..  NW.,  Wash- 
ington, DC  20005.  Charge  $.15  per 
page,  payable  to  Penskxi  Benefit 
Guaranty  Corp.  or  contact  Discto- 
sure  Offwer  for  price  of  entire  Op- 
eratkms  Manual 


Disctosure  Officer,  Commuracatkms 
and  Publk:  Affairs  Department, 
Penston  Benefit  Guaranty  Corp., 
Suite  240.  1200  K  St.,  NW..  Wash- 
ington, DC  20005.  Charge  $.15  per 
page,  payable  to  Penskxi  Benefit 
Guararrty  Corp. 


The  mfcrofiche  index  may  be  pur- 
cfiased  for  approximately  $22.50 
per  copy  from:  Promisel  &  Kom, 
Inc..  7201  Wisconsin  Ave.,  Suite 
620,  Bethesda,  MD  20814.  Make 
check  payable  to:  Promisel  &  Kom, 
Inc. 


For  inspection,  copying,  or  additional 
infomnatton  contact 


The  Board  of  Veterans'  Appeals  De- 
cisions CD-ROM  may  be  pur- 
chased for  $19.00  from:  Super- 
intendent of  Documents,  P.O.  Box 
371954,  Pittsburg.  PA  15250-7954. 
Make  check  payable  to:  Super- 
intendent of  Documents. 


The  publk:  may  obtain  a  copy  of  the 
index  without  charge  from  tfie  VA 
Servk»  and  Distributkm  Center. 
Fonns  and  Publkatkxis  Servk»s 
(901 P).  P.O.  Box  7010.  Hines.  IL 
60141. 


Tfie  index  is  available  for  inspection 
at  Department  of  Veterans  Affairs 
regtonal  offnes. 


The  CD-ROM  is  available  for  copying 
and  inspection  at  Department  of 
Veterans'  Affairs  regkxial  offnes  or 
at  the  Board  of  Veterans'  Appeals 
Research  Center,  811  Vermont  Av- 
enue, NW.,  Washington,  DC 
20420. 


VA  Central  Offk»,  IRM  Polcies  and 
Standards  Servk»  (045A3).  Room 
583.  810  Vermont  Ave..  NW.. 
Washington,  DC  20420. 

Telephone:  202-273-8129  -OR-  Ad- 
ministrative Officer  at  nearest  VA 
facility.  Check  your  kx»l  Tele- 
phone Directory  under  United 
States  Govemment,  Department  of 
Veterans  Affairs,  or  ask  your  Direc- 
tory Assistance  Operator  for  the 
number  in  your  area. 


Pages  1-44013                                        Date  (Issue  No.) 

1-264 Jan.  2  (1) 

265-478 3  (2) 

479-638 4  (3) 

639-790 7  (4) 

791-1066 8  (5) 

1067-1274 9  (6) 

1275-1412 10  (7) 

1413-1602 11  (8) 

1603-1858 14  (9) 

1859-2130 15  (10) 

2131-2316 16  (11) 

2317-2548 17  (12) 

2549-2792 18  (13) 

2793-3034 22  (14) 

3035-3426 23  (15) 

3427-3580 24  (16) 

3581-3810 25  (17) 

3811-4166 28  (18) 

4167-4324 29  (19) 

4325-4648 30  (20) 

4649-4868 31  (21) 

4869-5040 Feb.  1  (22) 

5041-5194 4  (23) 

5195-5430 5  (24) 

5431-5720 6  (25) 

5721-5920 ;  7  (26) 

5921-6158 8  (27) 

6159-6368 11  (28) 

6369-6638 12  (29) 

6639-6822 13  (30) 

6823-7054 14  (31) 

7055-7258 15  (32) 

7259-7582.... 19  (33) 

7583-7940 20  (34) 

7941-8176 21  (35) 

8177-8460 , 22  (36) 

8461-8704 25  (37) 

8705-8858 26  (38) 

8859-9184 27  (39) 

9185-9388 2R  (40) 

9389-9580 Mar.  1  (41) 
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Pages  1-44013  Dale  (Issue  No.) 

9889-10098 5  (43) 

10099-10318 6  (44) 

10319-10598 7  (45) 

10599-10826 8  (46) 

10827-11030 11  (47) 

11031-11210 12  (48) 

11211-11382 13  (49) 

11383-11554 14  (50) 

11555-11888 15  (51) 

11889-12440 18  (52) 

12441-12828 19  (53) 

12829-13082 20  (54) 

13083-13244 21  (55) 

13245-13552 22  (56) 

13553-13702 25  (57) 

13703-14626 26  (58) 

14627-14842 27  (59) 

14843-15094 28  (60) 

15095-15332 29  (61) 

15333-15462 Apr.  1  (62) 

15463-15706 2  (63) 

15707-16010 3  (64) 

16011-16284 4  (65) 
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20607-20880 26  (81) 

20881-21158 29  (82) 

21159-21558 30  (83) 

21559-21974 May  1  (84) 


Pages  1-44013  Dale 

21975-22336 2 

22337-30305* 3 

30307-30532 6 

30533-30768 7 

30769-31104 8 

31105-31710 9 

31711-31934 10 

31935-34381* 13 

34383-34584 14 

34585-34816 15 

34817-34990.... 16 

34991-35424 17 

35425-35704 20 

35705-35890 .".....  21 

35891-36078 22 

36079-36494 23 

36495-36778 24 

36779-37318 28 

37319-37662 29 

37663-37964 30 

37965-38192 31 

38193-38340 June  3 

38341-38582 4 

38583-38840 5 

38841-39240 6 

39241-39594 7 

39595-39840 10 

39841-40136 11 

40137-40580 12 

40581-40832 13 

40833-41154 14 

41155-41304 17 

41305-41588 18 

41589-41808 19 

41809-42182 20 

42183-42466..... 21 

42467-42702 24 

42703-42980 25 

42981-43216 26 

43217-43524 27 

43525-44013 28 
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Tbe  FBDBRAL  lEGBlER  is  published  daily,  Monday  through 
Ftiday.  floccept  official  htdidays.  by  the  Office  of  the  Federal 
Regiater.  National  Archives  and  Records  Administration, 
W&ington.  DG  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ql  15)  and  dw  regulations  of  the  Administrative  Committee  of 
the  Fedanl  RMistar  (1  CFR  Cb.  I).  The  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Wellington.  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 
The  Fedanl  Fin'^"'  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  hainng  general 
applicability  and  legal  effsct,  documenU  required  to  be  published 
by  act  of  CongiBss.  and  othw  Federal  agency  documents  of  public 
interesL 
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Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  63-64 

Employment  and  Training  Administration 
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Wheeling  Corrugating  Co.  et  al.,  113-114 
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Energy  Department 

See  Federal  Energy  Regulatory  Commission 
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promulgation;  various  States: 
California,  18-21 
PROPOSED  RULES 
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promulgation;  various  States: 
Califomia.  50 
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Air  pollution  control: 
State  operating  permits  programs — 
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Committees;  establishment,  renewal,  termination,  etc.: 

Pesticide  Program  Dialogue  Committee.  74-75 
Reports  and  guidance  documents;  availability,  etc.: 
Perchlorate  environmental  contamination;  toxicological 
review  and  risk  characterization;  peer  review 
workshop,  75-76 


Encutive  Office  of  the  President 

See  Trade  Representative,  Office  of  United  States 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

McDonnell  Douglas;  correction,  123 

Pratt  &  Whitney,  1-6 
PROPOSED  RULES 
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vicinity — 
Aircraft  operations;  noise  limitations;  correction,  123 
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Airbus,  31-33,  40-44 
Boeing,  35-40 
Dassault,  33-35 
Pilatus  Aircraft  Ltd.,  29-31 

Federal  Communications  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  76-77 

Federal  Deposit  Insurance  Corporation 

NOTKES 

Reports  and  guidance  documents;  availability,  etc.: 
Minority-owned  depository  institutions;  policy  statement. 
77-80 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Natural  Gas  Policy  Act: 
Interstate  natural  gas  pipelines —  » 

Business  practice  standards.  44  48 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Alliant  Energy  Corporate  Services,  Inc.,  et  al.,  66-67 

San  Diego  Gas  &  Electric  Co.  et  al.,  67-71 
Environmental  statements;  availability,  etc.: 

Alaska  Power  and  Telephone  Co..  71 

Powerdale  Hydroelectric  Project,  71 
Hydroelectric  applications,  71-72 
Practice  and  procedure: 

Off-the-record  communications,  72 
Applications,  hearings,  determinations,  etc.: 

ANR  Pipeline  Co.,  64 
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Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Yuba  and  Sutter  Counties,  CA,  122 

Federal  Railroad  Administration 

RULES 

Alcohol  and  drug  testing;  2002  minimum  random  testing 
rates  determination,  21-22 
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Locomotive  engineers;  qualification  and  certification: 
Miscellaneous  amendments.  22-24 
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Change  in  bank  control.  80 

Formations,  acquisitions,  and  mergers,  81 
Meetings:  Sunshine  Act,  81 
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NOTICES 

Meetings: 
Employee  Thrift  Advisory  Council,  81 
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FTA  administered  assistance  programs;  FY  2002 

certifications  and  assiuances.  185-197 
Transit  assistance  programs  FY  2002. 125-184 
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Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Hawaiian  Stilt,  98-99 

Fdod  and  Drug  Administration 
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Antiviral  Drugs  Advisory  Committee.  82 
Blood  Products  Advisory  Committee.  83 
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Fees: 
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*  Department 
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See  Substance  Abuse  and  Mental  Health  Services 
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Proposed  collection;  comment  request,  91 
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See  Land  Management  Bureau 
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(RICs)  and  Real  Estate  Investment  Trusts  (REITs); 
temporary  regulations,  8-17 
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49 
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Honeywell  International  Inc.,  108 
McDonald,  Kenneth  et  al.,  loa-109 
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See  Employment  and  Training  Administration 
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Land  Manegement  Bureau 
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Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request.  99-100 
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San  Diego  Gas  &  Electric  Co.  Valley-Rainbow  500  KV 

Interconnect  Projact.  CA.  100-101 
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Mojave  Southern  Great  Basin,  103 
Montana,  102 

Upper  Snake  River  District,  103 
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Withdrawal  and  reservation  of  lands: 
Arizona.  104 

l.egai  Services  Corporation 
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National  ArcMvee  end  Records  Administration 

NOTICES 

Agency  records  schedules;  availability.  114-116 
National  Inslituiss  of  Heelth 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing. 

85-86 
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Skin  Diseases.  86-89 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 

Diseases.  88 
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National  Library  of  Medicine,  89 
Warren  Grant  Magnuson  Clinical  Center  Board  of 
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National  Oceenic  end  Atmoepheric  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  60-61 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
North  Atlantic  Energy  Service,  Corp.;  Seabrook,  NH; 
harbor,  gray,  and  hooded  seals.  61-62 
Permits: 
Endangered  and  threatened  species.  62 
Foreign  fishing.  62-63 

Nudeer  Regulatory  Commission 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  116-117 
Meetings;  Sunshine  Act.  117 

Office  of  United  States  Trade  Representative 

See  Trade  Representative.  Office  of  United  States 

Put)lic  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 


See  Substance  Abuse  and  Mental  Health  Services 
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RULES 
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General  rules  and  regulations — 
Options  disclosure  document.  227-230 
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Equity  compensation  plans;  proxy  statements  and 

periodic  reports;  disclosure  requirements,  231-248 
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interpretative  guidance.  6-8 
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Philadelphia  Stock  Exchange.  Inc..  118 
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Art  objects;  importation  for  exhibition: 
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the  Vera.  Silvia,  and  Arturo  Schwarz  Collection  in 
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Orazio  and  Artemisia  Gentileschi:  Father  and  Daughter 
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SulMtance  Abuse  and  Mental  Heelth  Servicee 
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NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  90-91 

Trade  Representative,  Office  of  United  Statse 
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Intellectual  property  rights,  countries  denying: 
identification: 
Ukraine.  120-121 

Transportation  Depertment 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
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air  carriers  compensation  procedures.  249-262 
PROPOSED  RULES 
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foreign  air  carrier  permits;  weekly  applications.  122 
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See  Internal  Revenue  Service 

Velarans  AfMrs  Department 
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This  section  of  the  FEDERAL  RHjISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  putjTished  under 
50  titles  pursuant  to  44  U.S.C.  1 510. 

The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
new  t)ooks  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[DockM  Na  2000-NE-47-AD;  Amendment 
30-125M;  AD  2001-25-11] 

RiN2120-AA84 

Ainworthiness  Directivee;  Pratt  and 
Whitney  PW4000  Series  TurtMtan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  EX3T. 
ACTION:  Final  rule;  request  for 
conunents. 

SUUMARY:  This  amendment  supersedes 
two  airworthiness  directives  (AD's),  AD 
9»-17-16  and  AD  2001-15-12.  Those 
AD's  both  apply  to  Pratt  and  Whitney 
(PW)  model  PW4000  series  tuxbofan 
engines.  AD  99-17-16  generally 
requires  that  operators  limit  the  nimiber 
of  PW4000  engines  with  potentially 
reduced  stability  margin  to  no  more 
than  one  engine  on  each  airplane,  and 
requires  initial  and  repetitive  on-wing 
and  test  cell  engine  stability  tests.  It  also 
establishes  reporting  requirements  for 
stability  testing  data.  AD  2001-15-12 
also  limits  the  number  of  PW4000 
engines  with  potentially  reduced 
stamlity  on  each  airplane  by  applying 
rules  based  on  airplane  and  engine 
configuration.  In  addition,  AD  2001-15- 
12  also  requires  that  engines  that  exceed 
high  pressure  compresstn*  (HPC)  cyclic 
limits  based  on  cydes-since-overhaul 
(CSO)  are  removed  firom  service,  limits 
the  number  of  engines  with  the  HPC 
cutback  stator  (CSS)  configuration  to 
one  on  each  airplane,  and  establishes  a 
minimum  rebuild  standard  for  engines 
that  are  returned  to  service.  These  AD's 
were  prompted  by  reports  of  surges 
during  takeoff  on  airplanes  equipped 
with  PW4000  series  tiubofan  engines. 

This  amendment  continues  the 
limitation  on  the  number  of  PW4000 


engines  with  potentially  reduced 
stability  on  each  airplane  to  no  more 
than  one,  and  introduces  a  new  cool 
engine  fuel  spike  test  to  allow  engines 
to  be  returned  to  service  after  having 
exceeded  cyclic  limits  or  undergone 
work  in  the  shop.  This  AD  also 
continues  the  limitation  on  the  number 
of  engines  with  HPC  CBS  configuration 
to  one  on  each  airplane,  places  a  cyclic 
limit  on  how  long  a  CBS  engine  may 
remain  in  service,  and  establishes  a 
minimum  rebuild  standard  for  engines 
that  are  retiuned  to  service.  This 
amendment  is  prompted  by  further 
analyses  of  compressor  surges  in 
PW4000  engines,  and  continuing  reports 
of  surges  in  the  PW4000  fleet.  The 
actions  specified  by  this  AD  are     . 
intended  to  prevent  engine  power  losses 
due  to  HPC  surge. 

DATES:  Effective  January  17,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  January  17,  2002. 

Conunents  for  inclusion  in  the  Rules 
Docket  dust  be  received  on  or  before 
March  4.  2002. 

AOORKSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
47-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  9-<ine- 
adcomment®faQ.gov.  Comments  sent 
via  the  Internet  must  contain  the  docket 
niunber  in  the  subject  line.  The  service 
information  referenced  in  this  AD  may 
be  (Stained  from  Pratt  &  Whitney,  400 
Main  St.,  East  Hartford,  CT  06108, 
(860)565-6600,  fax  (860)565-4503.  This 
information  may  be  examined,  by 
appointment,  at  the  FAA,  New  England 
R^on,  Office  of  the  Regional  Coimsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Peter  White,  Aerospace  Engineer. 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 


01803-5299;  telephone  (781) 238-7128; 
fax  (781)  23a-7199. 
SUPPLEMENTARY  INFORMATION:  Since 
1999,  the  FAA  has  noted  a  growing 
number  of  takeoff  (T/0)  surge  events  in 
Pratt  and  Whitney  PW4000  series 
turbofan  engines.  These  surges  typically 
occur  within  20  to  60  seconds  after 
throttle  advance  to  T/O  power,  a  critical 
phase  of  flight.  These  events  have 
resulted  in  numerous  aborted  T/O's,  in- 
flight engine  shutdowns,  and  diverted 
flights.  To  date,  two  events  have 
occurred  where  two  engines  have 
surged  at  once,  the  latest  in  March  2001 
involving  a  twin-engine  airplane  on 
takeoff. 

The  investigation  into  these  surges 
revealed  that  these  events  are  due  to  low 
stability  resulting  from  open  clearances 
in  the  aft  stages  of  the  high  pre^ure 
compressor  (HPC).  The  most  open 
clearance  condition  in  the  aft  stages  of 
the  HPC  due  to  temperature  differences 
between  the  compressor  rotor  and  the 
compressor  stator  occurs  about  20-60 
seconds  after  the  throttle  is  advanced  for 
T/O.  A  binding  of  the  compressor 
flowpath  and  stator  segments  within  the 
outer  case  may  add  to  this  normal 
thermal  mismatch  condition,  resisting 
in  imeven  wear  patterns  and  areas  of 
increased  locally  open  clearances. 
Further  investigation  revealed  common 
factors  that  can  increase  the  likelihood 
for  a  single  or  multiple-engine  surge 
event.  These  "common  factors"  have 
been  identified  as  Engine  Pressure  Ratio 
(EPR),  and  ambient  temperature  and 
pressure.  Pratt  and  Whitney  (PW)  has 
used  this  information  to  better 
understand  the  occurrence  of  the  two 
dual  surge  events  experienced  to  date  in 
the  PW4000  series  fleet. 

Since  1999,  the  FAA  has  issued  five 
AD's  that  apply  to  the  PW4000  series 
engines  to  address  this  surge  condition. 
On  August  12, 1999,  the  FAA  issued  AD 
99-17-16  (64  FR  45426,  dated  August 
20, 1999)  to  require  that  operators  limit 
the  munber  of  PW4000  engines  with 
potentially  reduced  stability  margin  to 
no  more  than  one  engine  on  each 
airplane,  and  require  initial  and 
repetitive  on-wing  and  test  cell  engine  — 
stability  tests.  AD  99-17-16  also 
establishes  reporting  requirements  for 
stability  testing  data. 

On  October  19,  2000,  the  FAA  issued 
AD  2000-22-01  (65  FR  63793.  dated 
October  25,  2000),  to  limit  the  number 
of  engines  to  one  on  each  airplane  with 
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the  HPC  in  a  configuration  known  as  the 
cut-back  stator  (CBS)  configuration.  AD 
2000-22-01  established  cyclic  limits  for 
the  removal  of  HPC's  in  the  CBS 
configuration  and  prohibited  operators 
from  using  engines  with  HPC  modules 
that  incorporated  Uie  CBS  configuration 
after  the  effective  date  of  that  AD.  AD 
2000-22-01  was  later  superseded  by  AD 
2001-15-12. 

On  April  13,  2001,  the  FAA  issued 
emergency  AD  2001-08-52  in  response 
to  the  March  2001,  dual-engine  siuge 
event  That  emergency  AD  restricted  the 
use  of  and,  ultimately,  required  the 
removal  of  certain  PW4000  engines 
identified  by  serial  number.  Those 
engines  were  all  suspect  of  reduced 
stability,  and,  therefore,  at  higher  risk  of 
surges.  Emergency  AD  2001-08-52  was 
superseded  by  AD  2001-09-07. 

On  April  20,  2001,  the  FAA  issued 
AD  2001-09-07  (66  FR  21083,  dated 
April  27.  2001).  to  supersede  emergency 
AD  2001-08-52.  AD  2001-0»-07  made 
changes  to  the  list  of  serial  numbers 
identifying  the  affected  engines, 
clarified  the  requirements  of  the 
emergency  AD,  and  added  engines  with 
the  HPC  CBS  configuration  to  the 
restrictions  contained  in  the  emergency 
AD  to  limit  the  number  df  PW4000 
engines  to  no  more  than  one  engine 
with  potentially  reduced  stability  on 
each  airplane  and  removal  of  cotain 
PW4000  engines  before  exceeding  cyclic 
limits  that  are  determined  by  airplane 
model  and  engine  configuration.  AD 
2001-09-07  was  also  superseded  by  AD 
2001-15-12. 

Finally,  on  July  17.  2001,  the  FAA 
issued  AD  2001-15-12  (66  FR  38896. 
dated  July  26,  2001)  that  superseded 
both  AD  2000-22-01  and  AD  2001-09- 
07.  AD  2001-15-12  was  issued,  as  an 
interim  measure  to  maintain  fleet  safety 
while  an  improved  stability  screening 
test  was  created,  which  would  allow 
improved  discrimination  of  low-surge 
margin  engines.  AD  2001—15-12 
continued  the  limitation  on  the  number 
of  engines  with  the  HPC  CBS 
configuration  and  with  potentially 
reduced  stability  on  eadi  airplane,  but 
based  those  limitations  on  an  evaluation 
by  configuration,  installation,  thrust 
rating  and  other  variables.  That 
evaluation  was  used  to  create  cyclic 
limits  for  each  airplane  and  engine 
combination  to  maintain  the  risk  of  a 
multiple  engine  siuge  at  an  acceptable 
level.  AD  2001-15-12  also  introduced  a 
miniiniim  build  Standard  for  engines 
returned  to  service.  Since  AD  2001-15- 
12  WM  issued,  the  FAA  has  recdved 
reports  of  11  additional  takeoff  surges  in 
the  PW4000  fleet.  This  amendment 
supmedes  AD  2001-15-12  and  AD  99- 
17-16.  The  FAA  has  continued  to 


evaluate  the  PW4000  fleet  siuge  data 
and  improve  its  understanding  of  the 
PW4000  fleet's  engine  surge  behavior, 
and  has  determined  that  the 
requirements  of  ciurently  effective  AD's 
are  not  sufficient  to  meet  the  original 
safety  intent  of  those  AD's.  An 
evaluation  of  the  PW4000  fleet  by 
configuration,  installation,  thrust  rating 
and  utilizing  the  "common  factor" 
variables  was  performed  to  determine 
whic^i  subp(^ulations  of  engines  are 
most  prone  to  high  power  takeoff  surges. 
As  a  result  of  this  evaluation,  cyclic 
limits  were  created  for  each  airplane 
and  engine  combination  to  maintain  the 
risk  of  multiple-engine  surge  risk  at  an 
acceptable  level.  An  improved  off-wing 
(test  cell)  stability  margin  verification 
test  was  developed  to  allow  return  to 
service  of  engines,  which  were  removed 
for  exceeding  the  cycles-since-overhaul 
threshold,  or  that  have  had  flowpath 
work  performed  while  in  the  shop. 

Although  AD  2001-15-12  was 
adopted  without  notice,  the  FAA 
invited  comments  on  the  rule.  The  FAA 
received  one  comment  from  an  operator 
of  PW4000  engines.  The  operator  notes 
that  the  AD  contains  a  requirement  that 
engines  which  exceed  the  specified 
cyclic  limits  be  removed  from  service 
within  50  cycles  after  the  effective  date 
of  the  AD  and  "thereafter."  The  operator 
requests  that  the  FAA  clarify  whether 
that  initial  grace  period  of  50  cycles  is 
available  to  only  engines  that  have 
exceeded  the  cyclic  limits  on  the 
effective  date  of  the  AD  or  if  the  50- 
cycle  grace  period  is  also  be  available  to 
engines  that  reach  the  cyclic  limits  after 
the  effective  date  of  the  AD.  This  AD 
contains  similar  cyclic  limits  and  a 
similar  initial  grace  period.  The  FAA 
has  changed  the  wording  of  the 
requirement  to  make  clearer  that  the 
initial  grace  period  applies  only  to  those 
engines  that  would  otherwise  be 
required  to  be  removed  immediately 
upon  the  AD  becoming  effective.  The 
FAA  has  determined  that  allowing  those 
engines  to  operate  for  an  additional  50 
cycles  will  not  result  in  an  unacceptable 
level  of  safety  while  mitigating  some  of 
the  cost  of  an  unscheduled  engine 
removal.  As  engines  approach  the  cyclic 
limits  after  the  effective  date  of  the  AD, 
however,  the  FAA  expects  that 
operators  will  schedtUe  engine  removals 
so  that  no  unscheduled  removals  will  be 
necessary. 

FAA's  Detemunatiim  of  an  Unsafe 
Condition  and  Required  Actions 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
PW4000  series  tuibo&n  engines  of  the 
same  type  design,  this  AD  is  being 
issued  to  prevent  engine  power  losses 


due  to  HPC  surge  events.  This  AD 
requires: 

•  Limiting  the  number  of  engines 
with  the  HPC  CBS  configiuation  to  one 
on  each  airplane  prior  to  further  flight 
after  the  effective  date  of  this  AD,  and 

•  Limiting  the  niunber  of  engines  that 
exceed  cyclic  limits,  based  upon 
airplane  and  engine  configuration, 
within  50, 100  or  200  CIS  after  the 
effective  date  of  this  AD,  and 

•  A  minimum  rabuild  standard  for 
engines  that  are  returned  to  service. 

This  AD  also  allows  engines  removed 
from  service  due  to  exceeded  cyclic 
limit  to  be  returned  to  service  after 
either  an  HPC  overhaul,  or  successfully 
completing  a  cool  engine  fuel  spike 
stability  evaluation. 

Intoim  Action 

The  actions  specified  in  this  AD  are 
considered  interim  action  and  further 
action  is  anticipated  based  on  the 
continuing  investigation  of  the  HPC 
surges.  This  AD  has  been  coordinated 
with  the  FAA  Transport  Airplanes 
Directorate. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable^  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Cmnments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  reqmrements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submittiiig  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
coilsidered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effiectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
mvircmmmtal,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
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and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-47-AD."  The 
postcard  will  be  date  stamped  and 
retmned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  airplanes, 
and  is  not  a  "significant  regulatory 
action"  imder  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
under  DOT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 


emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  frx>m  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Airplanes. 
Aviation  safety,  Incorporation  by 
reference,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  3»-AlRW0RTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12346  (66  FR 
38896,  dated  July  26,  2001)  and 
Amendment  39-11263  (64  FR  11263, 
dated  August  20. 1999),  and  by  adding 
a  new  airworthiness  directive  (AD), 
Amendment  39-12564,  to  read  as 
follows: 

2001-25-11    Pratt  and  Whitney: 

Amendment  39-12564.  Docket  No. 


2000-NE-47-AD.  Supersedes 
Amendment  39-12346.  and  Amendment 
39-11263. 

Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  Pratt  and  Whitney  (PW) 
model  PW4050,  PW4052.  PW4056.  PW4060, 
PW4060A,  PW4060C,  PW4062.  PW4152, 
PW4156.  PW4156A.  PW4158,  PW4160. 
PW4460,  PW4462,  and  PW4650  tiirix>fen 
engines.  These  engines  are  installed  on.  but 
not  limited  to,  certain  models  of  Airbus 
Industrie  A300,  Airbus  Industrie  A310. 
Boeing  747,  Boeing  767,  and  McDonnell 
Douglas  MD-11  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (o)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect-of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  prevent  engine  power  losses  due  to  high 
pressure  compressor  (HPC]  surge,  do  the 
following: 

(a)  When  complying  with  this  AD, 
determine  the  configuration  and  category  of 
each  engine  on  each  airplane  as  follows: 

(1)  Use  the  following  table  1  to  determine 
the  configuration  of  the  engine: 


Table  1  .—Engine  Configuration  Listing 


Configuration 

Configuration 
designator 

Description 

(i)  Pttase  1  without  high  pressure  turtJine  (HPT)  1st  turbine 
vane  cut  back  (1TVCB). 

A 

Engines  that  did  not  incorporate  the  Phase  3  configuration  at 
the  time  they  were  originally  manufactured,  or  have  not 
been  converted  to  Phase  3  configuration;  and  have  not  in- 
corporated HPT  1TVCB  using  any  revision  of  SB  PW4ENG 
72-514. 

(in  Phase  1  with  1TVCB 

B 

Same  as  configuration  (1)  except  that  HPT  1TVCB  has  been 

incorporated  using  any  revision  of  SB  PW4ENG  72-514. 

(lil)  Phase  3. 2nd  Run  ^......... 

C 

Engines  that  vicorporated  Itie  Phase  3  configuratkxi  at  the 
time  they  were  originally  manufactured,  or  have  been  con- 
verted to  the  Phase  3  configuration  during  service;  and  that 
have  had  at  least  one  HPC  overtiaul  since  new. 

(iv)  Ptiase  3. 1st  Run  

D 

had  an  HPC  overtiaul  since  new. 

(V)  HPC  Cutback  Stator  Configuration  Engines 

E 

Engines  that  cunently  incorporate  any  reviskxi  of  SB's 
PW4ENG72-706,  PW4ENG72-704,  or  PW4ENG72-71 1 

(vi)  Engines  that  have  passed  Testina-21  

F 

Engines  whtoh  have  successfully  passed  Testlng-21  per- 
formed in  accordance  with  paragraph  (h)(1)  of  this  AO. 
Once  an  engine  has  passed  a  Testing-21 .  it  will  remain  a 
Configuratkxi  F  engine  until  the  HPC  is  overtiauled,  or  is  re- 
placed with  a  new  or  overhauled  HPC. 

Federal  Register /Vol.  67.  No.  1 /Wednesday,  January  2.  2002 /Rules  and  Regulations 


(2)  Use  the  following  Table  2  to  determine  the  category  of  Airbus  engines: 

Table  2.— Airbus  Airplane  Engine  Category  Listing 


Engine  model 


(i)  PW4156,  PW4156A.  and  PW4158  en- 
gines. 


Categofy 


(i)  PW4158  engines 


Engine  serial  number  (SN) 


717201.  717205.  717702.  717703.  717710.  717752.  717788.  717798.  717799. 
724023.  724026.  724027.  724033.  724034.  724036.  724037.  724040.  724041. 
724044  724045.  724048.  724049.  7240S0.  724051.  724052.  724055,  724056. 
724059  724061.  724062.  724063.  724065.  724067.  724073.  724074,  724075. 
724079'  724088.  724089,  724090,  724091.  724094.  724095.  724551.  724552. 
724555*  724556,  724557,  724558.  724561.  724562,  724563,  724564,  724567. 
724568  724569,  724570.  724571,  724572.  724573.  724574,  724575,  724576. 
724577  724578,  724640,  724806,  724807,  724808,  724809.  724811.  724820. 
724821"  724827.  724833.  724835.  724836.  724840.  724841.  724848.  724849. 
724855  724857.  724858.  724861.  724862.  724865.  724866.  724868.  724909. 
724910!  724913.  724914.  724924.  724925.  724926.  724927.  727912,  728519, 
728520  728521.  728522.  728523.  728524.  728525.  728526.  728527.  728528. 
728534!  728535.  728536,  728537,  728538.  728539.  728540.  728541.  728542. 
728543,  728544.  728545.  728546.  728547.  728548.  728549.  728550.  ^8551. 
728552.  728553.  728554.  728557.  728558.  728559.  728560.  728561,  728562. 
728563.  728564.  ^^_ 


(ii)  PW4156.  PW4156A.  and  PW4158. 


717704.  724001.  724002.  724004.  724005.  724006.  724007.  724008.  7240W. 
724010  724011.  724019.  724020.  724031.  724035.  724038.  724039.  724042. 
724043,  724047,  724068,  724069.  724071.  724076,  724077,  724080.  7240^. 
724086  724087,  724092,  724093,  724096,  724097.  724801.  724802.  724803. 
724804*  724805,  724813,  724814.  724819.  724823.  724824.  724825.  724826. 
724828".  724831.  724832.  724843.  724846,  724847.  724851.  724852.  724853. 
724854  724859.  724860.  724863.  724864.  724867,  724869,  724870,  724871, 
724872  724873,  724874,  724875.  724876.  724880.  724881.  724882.  724883. 
724884  724885.  724886.  724887.  724888.  724889.  724890.  724892.  724893, 
724894!  724895.  724896.  724897.  724898.  724899.  724900.  724932.  ^7315, 
727436  728501.  728502.  728503.  728504.  728505.  728506.  728507.  728508. 
728509.  72851 0.  72851 1 .  72851 5.  72851 8.  728531 .  728532.  728533. 


All  others  not  listed  by  SN  in  this  Table. 


Ei^iiies  Used  od  Boeiiig  Airplanes 

(b)  Except  as  provided  in  paragraph  (g)  of 
this  AD,  within  50  airplane  cycles  after  the 
effective  date  of  this  AD,  limit  the  number  of 
engines  that  exceed  the  engine  cycles-since- 


new  (CSN),  engine  cycles-since-overhaul 
(CSO),  or  engine  cycles  since  passing 
Testing-21  (CST)  limits  listed  in  the 
following  Table  3,  to: 

(1)  No  more  than  one  engine  per  airplane 
for  dual-engine  airplanes. 


(2)  No  more  than  two  engines  per  airplane 
for  three-engine  airplanes. 

(3)  No  more  than  three  engines  per  airplane 
for  four-engine  airplanes: 


TABLE  3.— Engine  Stagger  Limits  for  Boeing  Airplanes 


Configuration 
designator 


A 

B 
C 
D 

E 
F 


B747-PW4056 


B767-PW4052 


1,400  CSN  or  CSO 
2,100  CSN  or  CSO 
2,100  CSN  or  CSO 
2,600  CSN  or  CSO 
750  CSN  or  CSO  .. 
800  CST 


3,000  CSN  or  CSO 
4,400  CSN  or  CSO 
4,400  CSN  or  CSO 
4,400  CSN  or  CSO 
750  CSN  or  CSO  .. 
800  CST 


B767-PW4056 


1,600  CSN  or  CSO 
2,800  CSN  or  CSO 
2,800  CSN  or  CSO 
3,000  CSN  or  CSO 
750  CSN  or  CSO  .. 
800  CST  


B767-PW4060/ 

PW4060A/PW4060a 

PW4062 


900  CSN  or  CSO  .. 
2.000  CSN  or  CSO 
2.000  CSN  or  CSO 
2.200  CSN  or  CSO 
750  CSN  or  CSO  .. 
800  CST 


M[>-11  PW4460/ 
PW4462 


800  CSN  or  CSO. 
1.200  CSN  or  CSO. 
1.300  CSN  or  CSO. 
2.000  CSN  or  CSO. 
750  CSN  or  CSO. 
800  CST. 


(c)  Except  as  provided  in  paragraph  (g)  of 
tiiis  AD.  within  100  airplane  cycles  after  the 
effective  date  of  this  AD,  limit  the  number  of 
engines  that  exceed  the  CSN,  CSO,  or  CST 
limits  listed  in  Table  3,  to: 

(1)  No  more  than  one  engine  per  airplane 
for  three-engine  airplanes. 

(2)  No  more  than  two  engines  per  airplane 
for  four-engine  airplanes. 


(d)  Within  200  airplane  cycles  after  the 
effective  date  of  this  AD,  limit  the  number  of 
engines  that,  exceed  the  CSN,  CSO,  or  CST 
limits  listed  in  Table  3,  to  no  more  than  one 
engine  per  airplane  for  four-engine  airplanes. 

(e)  Thereafter,  ensure  that  no  more  than 
one  engine  per  airplane  exceeds  the  CSN. 
CSO,  or  CST  limit  listed  in  Table  3. 


Engines  Used  on  Airbus  Airplanes 

(f)  For  engines  installed  on  Airbus 
airplanes,  do  the  following: 

(1)  Within  50  airplane  cycles  after  the 
effective  date  of  this  AD.  limit  the  number  of 
engines  that  exceed,  the  CSN.  CSO.  or  CST 
limits  listed  in  the  following  Table  4.  to  no 
more  than  one  engine  per  airplane: 
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Table  4.— Engine  Stagger  Limits  for  Airbus  Airplanes 


Configuration 
designator 

A310PW4156and 
PW4156AandA300 
PW4158  Category  1 

A300  PW4158  Category  2 

A310  PW4156  and 
PW4156A  and  A300 
PW4158  Category  3 

A310  PW4152 

A 

900  CSN  or  CSO 

2,200  CSN  or  CSO 

2.200  CSN  or  CSO 

4.400  CSN  or  CSO  

750  CSN  or  CSO 

800  CST 

1.850  CSN  or  CSO 

500  CSN  or  CSO 

1.600  CSN  or  CSO 

1.600  CSN  or  CSO 

4.400  CSN  or  CSO 

750  CSN  or  CSO  

800  CST 

1.050  CSN  or  CSO 
4.000  CSN  or  CSO 
4.000  CSN  or  CSO 
4.400  CSN  or  CSO 
750  CSN  or  CSO 

B 

C  

D  

e 

4.400  CSN  or  CSO 

4.400  CSN  or  CSO 

4.400  CSN  or  CSO 

750  CSN  or  CSO 

f 

800  CST 

800  CST 

(2)  Thereafter,  ensure  that  no  more  than 
one  engine  per  airplane,  that  exceeds  the 
CSN,  CSO.  or  CST  limit  listed  in  Table  4. 

Configuration  E  Engines 

(g)  For  all  configuration  E  engines,  do  the 
following: 

(1)  Before  further  flight.  limit  the  number 
of  engines  with  configuration.  E  ftt)m  Table  1 
of  this  AD  to  one  on  each  airplane. 

(2)  Remove  all  engines  with  configuration 
E  &t>m  service  before  accumulating  1.300 
CSN  or  cycles-since-conversion  to 
configuration  E.  whichever  is  later. 

Stalrility  Testing  Kequiremeat 

(h)  Engines  removed  from  service  in 
accordance  with  paragraphs  (b).  (c),  (d)  or  (f) 
of  this  AD  may  be  returned  to  service  under 
the  following  conditions: 

(1)  After  passing  a  cool-engine  foel  spike 
stability  test  (Testing-21)  that  has  been  done 
in  accordance  with  one  of  the  following 
FW4000  Engine  Manual  (EM)  Temporary 
Revisions  (TO's)  as  applicable,  except  for 
engines  configured  with  Configuration  E.  or 
engines  that  have  experienced  a  Group  3 
takeoff  surge: 

(i)  PW4000  PW  EM  50A443.  Temporary 
Revision  No.  71-0026.  dated  November  14. 
2001. 

(ii)  gW  EM  50A822.  Temporary  Revision 
No.  71-0018,  dated  November  14.  2001. 

(iii)  PW  EM  50A605,  Temporary  Revision 
No.  71-0035,  dated  November  14,  2001. 

(iv)  Engines  tested  before  the  effective  date 
in  accordance  withPW  lEN  96KC973D.  dated 
October  12.  2001.  meets  the  requirements  of 
Testing-21.  or 

(2)  The  HFC  was  replaced  with  an  HFC 
that  is  new  ftt)m  production  with  no  time  in 
service,  or 

(3)  An  engine  whose  HFC  has  been 
overhauled,  or  replaced  with  an  overhauled 
HFC. 

Minimum  Build  Standard 

(i)  For  any  engine  that  imdeigoes  an  HFC 
overhaul  after  the  effective  date  of  this  AD. 
do  the  following: 

(1)  Inspect  the  HFC  mid-hook  and  rear- 
hook  of  the  HFC  inner  case  for  wear  in 
accordance  with  PW4000  Clean.  Inspect  and 
Repair  (QR)  Manual  FN  51A357.  Section  72- 
35-68  Inspection/Check-04.  Indexes  8-11. 
revised  September  15.  2001.  If  the  HFC  rear 
hook  is  worn  beyond  serviceable  limits, 
replace  the  HFC  inner  case  rear  hook  with  an 
improved  durability  hook  in  accordance  with 
FW  SB  FW4ENG72-714.  issued  June  27, 
2000.  If  the  HFC  inner  case  mid  hook  is  worn 
beyond  serviceable  limits,  repair  the  HFC 


inner  case  mid  hook  in  accordance  with  any 
revision  of  FW4000  CIR  FN  51 A357  Section 
72-35-68,  Repair-16.  issued  June  15, 1996. 

(2)  After  the  effective  date  of  this  AD,  any 
engine  that  undergoes  an  HFC  overhaul  may 
not  be  returned  to  service  unless  it  meets  the 
build  standard  of  the  following  FW  SB's: 
FW4ENG  72-484,  FW4ENG  72-486. 
FW4ENG  72-514,  and  FW4ENG  72-575. 
Engines  that  incorporate  the  Phase  3 
configuration  already  meet  the  build 
standard  defined  by  FW  SB  FW4ENG  72- 
514. 

(})  After  the  efiiactive  date  of  this  AD,  any 
engine  that  undergoes  separation  of  the  HPC 
and  HPT  modules  must  not  be  installed  on 
an  airplane  imless  it  meets  the  build  standard 
of  PW  SB  FW4ENG  72-514.  Engines  that 
incorporate  the  Phase  3  configuration  already 
meet  the  build  standard  defined  by  PW  SB 
PW4ENG  72-514. 

(k)  After  the  effective  date  of  this  AD. 
Testing-21  must  be  performed  in  accordance 
with  paragraph  (h)  of  this  AD,  before  an 
engine  can  be  returned  to  service  after  having 
undergone  maintenance  in  the  shop,  except 
under  any  of  the  following  conditions; 

(1)  The  HFC  was  overhauled,  or  replaced 
with  an  overhauled  HPC,  or 

(2)  The  HFC  was  replaced  with  an  HFC 
that  }s  new  from  production  with  no  time  in 
service,  or 

(3)  The  shop  visit  did  not  result  in  the 
separation  of  a  major  engine  flange,  with  the 
exception  of  the  "A"  flange  or  "T"  flange. 

(1)  When  a  thrust  rating  change  has  been 
made  by  using  the  Electronic  Engine  Control 
(EEC)  programming  plug,  or  an  installation 
change  has  been  made,  during  an  HPC 
overhaul  period,  use  the  lowest  cyclic  limit 
associated  with  any  configuration  used 
during  that  overhaul  period. 

(m)  For  engines  that  experience  a  surge,  do 
the  following: 

(1)  For  engines  that  experience  a  Group  3 
takeoff  siuge.  remove  the  engine  from  service 
and  perform  an  HPC  overhaul. 

(2)  For  engines  that  experience  a  surge  at 
Engine  Pressure  Ratios  (EPR's)  .greater  than 
1.25,  remove  the  engine  from  service  within 
25  cycles  and  perform  Testing-21. 

Definitions 

(n)  For  the  purposes  of  this  AD.  the 
following  definitions  apply: 

(1)  An  HFC  overhaul  is  defined  as 
restoration  of  the  HPC  stages  5  through  15 
blade  tip  clearances  to  the  limits  specified  in 
the  applicable  fits  and  clearances  section  of 
the  engine  manual. 

(2)  A  Phase  3  engine  is  identified  by  a  (• 
3)  suffix  after  the  engine  model  number  on 


the  data  plate  if  incorporated  at  original 
manufocture,  or  a  "CN"  sufRx  after  the 
engine  serial  number  if  the  engine  was 
converted  using  FW  SB's  FW4ENG  72-490. 
FW4ENG  72-504,  or  PW4ENG  72-572  after 
original  manufacture. 

(3)  A  Group  3  takeoff  surge  is  defined  as 
the  occurrence  of  any  of  the  following  engine 
symptoms  during  takeoff  operation  (either  at 
reduced,  derated  or  full  rated  takeoff  power 
setting)  after  takeoff  power  set,  which  can  be 
attributed  to  no  specific  and  correctable  fault 
condition  after  following  aircraft  level  surge- 
during-forward-thrust  troubleshooting 
procedures: 

(i)  Engine  noises,  including  rumblings  and 
loud  "bang(s)." 

(ii)  Unstable  eng^e  parameters  (EPR,  Nl, 
N2.  and  foel  flow)  at  a  fixed  thrust  setting. 

(iii)  Exhaust  gas  temperatul«  (EGT) 
increase. 

(iv)  Flames  from  the  inlet,  the  exhaust,  or 
both. 

AllernatiTe  Methods  of  Compliance 

(0)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Eiigine 
Certification  Office  (ECO).  Operators  must 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any.  may  be  obtained  from  the  BOO. 

Special  Flight  Permits 

(p)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Testing-21  Seports 

(q)  Report  the  results  of  the  cool  engine 
foel  spike  stability  assessment  tests  (Testing- 
21)  to  the  ANE-142  Branch  Manager.  Engine 
Certification  Office,  12  New  England 
Executive  Park.  Buriington.  MA  01803-5299. 
or  by  electronic  mail  to  9-ane-surge-ad- 
reporting@faa.gov.  The  following  data  must 
be  reported: 

(1)  Engine  serial  number. 

(2)  Engine  configuration  designation  per 
Table  1. 

(3)  Date  of  the  cool  engine  foel  spike 
stability  test 


6 


Federal  Register /Vol.  67,  No.  1/ Wednesday,  January  2.  2002 /Rules  and  Regulations 


C4)H«:SeHalNu™^r.andHP^«.ea„d      D^«^.  Hu.  Have  Been  ,nconK«.ed  by      ^^:^--^-^^^;^^'^^^ 

^s::^:r.i':^i'r'^'"'     ^Z:.s^o.s..u^^o...n      ~\^^r''''':^^z' 

^5)  Results  of  the  test  (Pass/Fail).  accordance  v^  the  following  Pratt  &  Repair  Manual  (OR)  repair  procedures. 


Document  No. 


PW  SB  PW4ENG72-714 


Total  pages:  12. 
PW  IBI  g6KC9730 .; 

Total  pages:  19. 
PW  TR  71-0026 

Total  pages:  24. 
PW  TR  71-0018  ....: 

Total  pages:  24. 
PW  TR  71-0035 

Total  pages:  24. 
PW  OR  51A357.  Section  72-35-68.  lnspection/Check-04.  Indexes 

8-11. 
Total  pages:  5. 
PW  OR  51A3S7.  Section  72-36-68.  Repair  16 

Total  pages:  1.  


Pages 


1-2  .. 

3 

4 

5-12 


AN 
AH 
AN 
AN 
AN 

AH 


1  

Original 

1  

Original 


Originai 
Original 
Original 
Original 
Original 

Original 


Revision 


Date 


Novenit)ef  8, 2001. 
June  27. 2000. 
November  8.  2001 
June  27.  2000. 

Octot)er12.2001. 

November  14.  2001. 

November  14, 2001. 

November  14, 2001. 

September  15.2001. 

June  15. 1996. 


This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C  5S2(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Pratt  ft  Whitney.  400  Main  St. .  East 
Hartford.  CT  06108.  (860)565-6600.  fax 
(860)565-4503:  Copies  may  ba  inspected  at 
the  FAA.  New  England  Region.  Office  of  the 
Regional  Counsel,  12  New  England  Executive 
Park.  Burlington.  MA;  or  at  the  Office  of  the 
Federal  Roister.  800  North  Capitol  Street, 
NW.  smte  700.  Washington.  DC 

Efladivc  Dale 

(s)  This  amendment  becomes  effiactive  on 
January  17. 2002.  | 

Issued  in  Buriington.  Massachusetts,  on 
December  12. 2001. 
Kobert  G.  Maim,  | 

Acting  ManagBT,  EngUie  and  Propeller 
DirectorxOe.  Aircraft  Certification  Service. 
IFR  Doc.  01-31296  Filed  12-31-01;  8:45  am) 
I COUE  4eie-i9-p 


SECURfTIES  AND  EXCHANGE 


17CFRP«t241 
{IWaM»Na34-4S1Ml 

Cuiiwnltelon  Guldence  on  the  Scope  of 
Section  28(^  of  the  Exdwige  Act 

AOBICV:  Securities  and  Exchange 

Qmunission. 

ACTION:  Interpretation. 


accounts  to  obtain  research  and 
brokerage  services.  The  guidance  we  are 
publishing  today  clarifies  that  the  term 
"commission"  for  purposes  of  the 
Section  28(e)  safe  harbor  encompasses, 
among  other  things,  certain  transaction 
costs,  even  if  not  denominated  a 
"commission." 

EFFECTIVE  DATE:  The  guidance  is 
effective  on  January  2, 2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Catherine  McGuire.  Chief  Coimsel; 
Joseph  Corcoran,  Special  Counsel,  (202) 
942-0073,  Office  of  the  Chief  Counsel, 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission. 
450  Fifth  Street,  NW,  Washington,  DC 
20549-1001. 
SUPPlfMENTARY  MFOmiATION: 

I.  Background 

If  money  managers  use  commission 
dollars  of  their  advised  accounts  to 
obtain  research  and  brokerage  services. 
Section  28(e)  prevents  them  from  being 
held  to  have  breached  a  fiduciary  duty, 
provided  the  conditions  of  the  section 
are  met.*  Previously,  the  Commission 
interpreted  Section  28(e)  to  be  available 
only  for  research  and  brdcera^  services 
obtained  in  relation  to  commissions 
paid  to  a  broker-dealer  acting  in  an 
"agency"  capacity.*  That  interpretation 


r:  We  are  publishing 

interpretive  guiduice  on  the  application 
of  Section  2^e)  of  the  Sectirities 
Exchange  Act  of  1934  ("Exchange  Act"). 
Hiis  section  provides  a  safe  harbor  to 
money  noanagers  who  use  the 
commission  dollars  of  their  advised 


prevented  money  managers  from  relying 
on  the  safe  harbor  for  research  and 
brokerage  services  obtained  in  relation 
to  fees  charged  by  market  makers  when 
they  executed  transactions  in  a 
"principal"  capacity. 

The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq")  asked  us  to  reconsider  this 
interpretation  of  Section  2B(e).  In 
particular,  Nasdaq  urged  us  to  interpret 
the  Secticm  28(e)  safe  harbor  to  apply 
not  just  to  reseiarch  and  brokerage 
services  obtained  in  relation  to 
commissions  on  agency  transactions, 
but  also  to  such  services  obtained  in 
relation  to  fully  and  separately 
disclosed  fees  on  certain  riskless    "* 
principal  transactions  effected  by 
National  Association  of  Securities 
Dealers.  Inc.  ("NASD")  members  and 
reported  imd«r  certain  NASD  trade 
reporting  rules.'  In  Nasdaq's  view,  the 
recent  amendments  to  its  trade  reporting 
rules  for  certain  riskless  principal 
transactions  support  a  modification  bf 
the  Commission's  interpretation  of 
Section  28(e)  * 


1 15  U.S.C.  78bb(e). 

>  Investment  Advisers  Act  Release  No.  1469 
(February  14. 1995),  60  FR  9750  (Febniaty  21. 
1995).  In  this  release,  the  Commisaion  slated.  "(t|he 
safe  haitwr  does  not  encompass  soft  dollar 
arrangements  under  %vhicfa  research  services  are 
acquired  as  a  result  of  principal  transactions." 
adopting  a  position  originally  ontlined  in  a  1990 
staff  letter,  authorized  by  the  Oimmisrion.  to  the 
Department  of  Labor.  See  Letter  le:  Sactkm  28(e)  of 
the  SecuritieB  Exchange  Act  of  1934  Only  25, 1990). 


See  alto  Investment  Company  Act  Release  No. 
20472  (August  11, 1994).  59  FR  42187  (August  17. 
1994). 

*  See  Letter  {raan  Hardwick  Simmons.  Qiief 
ExBcative  (XBoer.  The  Nasdaq  Stock  Market  Inc.  to 
Harvey  L.  Pitt.  Oiaiiman.  Commission,  dated 
September  7. 2001. 

*  See  Exchange  Act  Release  Nos.  41208  (March 
24. 1999),  «4  FR  15386  (March  31. 1999)  (FUe  No. 
SR-NASD-98-5%  41606  Quly  8. 1999).  64  FR 
38226  Duly  15. 1999)  (FUe  No.  SR-NASD-98-«8): 
43303  (September  19. 2000).  65  PR  57853 
(September  28. 2000)  Q'Ue  No.  SR-NASD-00-52). 
These  fiUag  amended  NASD  Rules  4632  (ttie  trade 
reporting  rule  for  Nasdaq  National  Market 
secnritiea).  4S42  (the  trade  reporting  rule  for  Nasdaq 
SnMUCap  Market  sacnrities).  and  6420  (the  trade 
repoctiBg  mie  for  eligibie  securities). 
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n.  Discussion 

Section  28(e)  of  the  Exchange  Act 
prevents  a  person  who  exercises 
investment  discretion  with  respect  to  an 
account  from  being  "deemed  to  have 
acted  imlawfully  or  to  have  breached  a 
fiduciary  duty  *  •  *  solely  by  reason  of 
his  having  caused  the  account  to  pay  a 
[broker-dealer]  an  amount  of 
commission  for  effecting  a  securities 
transaction  in  excess  of  the  amount  of 
commission  another  [broker-dealer] 
would  have  charged  for  effecting  that 
transaction,  if  such  person  determined 
in  good  faith  that  such  amount  of 
commission  was  reasonable  in  relation 
to  the  value  of  the  brokerage  and 
research  services  provided  by  such 
[broker-dealer].  *  *  *"5 

This  release  clarifies  the  meaning  of 
the  term  "commission"  in  the  context  of 
Section  28(e).  and.  therefore,  the  type  of 
fees  paid  by  a  managed  accoimt  to  a 
broker-dealer  for  a  securities  transaction 
that  may  be  used  by  the  money  manager 
to  obtain  research  and  brokerage 
services  within  the  safe  harbor.  As 
noted  above,  the  Commission  to  date 
has  interpreted  the  term  "commission" 
to  include  fees  paid  by  a  managed 
account  to  a  broker-dealer  for  effecting 
a  transaction  in  an  agency  capacity.  This 
interpretation  is  based  on  the 
imderstanding  that  the  term 
"commission"  generally  cormotes  an 
agency  transaction.^  However,  that 
interpretation  is  not  mandated  by  the 
language  of  the  statute.  In  fact,  the 
reference  to  "dealer"  in  Section  28(e) 
might  suggest  that  the  term 
"commission"  includes  fees  paid  to  a 
broker-dealer  acting  in  other  than  an 
agency  capacity. 

The  meaning  of  the  term 
"commission"  in  Section  28(e)  is 
informed  by  the  requirement  that  a 
money  manager  relying  on  the  safe 
harbor  must  determine  in  good  faith  that 
the  amount  of  "commission"  is 
reasonable  in  relation  to  the  value  of 
research  and  brokerage  services 
received.  This  requirement  presupposes 
that  a  "commission"  paid  by  the 
managed  accotmt  is  quantifiable  in  a 
verifiable  way  and  is  fully  disclosed  to 
the  money  manager.  When  we  issued 
our  guidance  in  1995,  an  agency 


'  15  U.S.C.  78bb(e).  See  also  Exchange  Act 
Release  No.  23170  (Afxil  23, 1986).  51  FR  16004 
(April  30, 1986). 

*  In  adopting  the  position  in  1995  that  Section 
28(e)  does  not  enconqtass  principal  transactions,  we 
noted  a  1990  staff  letter  to  die  Department  of  Labor. 
In  that  letter,  the  Division  of  Ma^et  Regulation 
stated  that,  "Section  28(e)  rafsrs  to  'commissions' 
only,  which  connote  transactions  effected  on  an 
agency  basis,  and  does  not  refer  to  markups  or 
markdowns,  which  would  more  clearly  have 
suggested  that  Congress  intended  to  extend  the  safe 
harbor  to  principal  transactions."  See  supm  note  2. 


transaction  had  more  cost  transparency 
than  a  principal  transaction  because 
frequently  embedded  within  the  cost  of 
a  principal  transaction  was  undisclosed 
compensation  to  the  dealer.  In  other 
words,  fees  on  principal  transactions 
were  not  quantifiable  and  fully 
disclosed  in  a  way  that  would  permit  a 
money  manager  to  determine  that  the 
fees  were  reasonable  in  relation  to  the 
value  of  research  and  brokerage  services 
received. 

Since  that  time,  the  NASD  has 
modified  its  trade  reporting  rules  for 
certain  riskless  principal  transactions. 
Currently.  NASD  Rule  4632  (applicable 
to  Nasdaq  National  Market  securities). 
NASD  Rule  4642  (applicable  to  Nasdaq 
SmallCap  Market  securities),  and  NASD 
Rule  6420  (applicable  to  "eligible 
securities")  require  a  riskless  principal 
transaction  in  which  both  legs  are 
executed  at  the  same  price  ("Eligible 
Riskless  Principal  Transaction")  to  be 
reported  once,  in  the  same  manner  as  an 
agency  transaction,  exclusive  of  any 
markup,  markdown.  commission 
equivalent,  or  other  fee.'  Coupled  with 
Exchange  Act  Rule  lOb-10,  this  form  of 
trade  reporting  means  that  a  money 
manager  agreeing  to  an  Eligible  Riskless 
Principal  Transaction  receives  the  same 
price  as  received  in  the  offsetting  trade 
and  that  this  price  is  disclosed  on  a 
confirmation  that  also  fully  discloses 
the  remuneration  to  the  NASD  member 
for  effecting  this  transaction.^  Thus,  a 
money  manager  opting  for  an  Eligible 
Riskless  Principal  Transaction  would 
now  be  informed  of  the  entire  amount 
of  a  market  maker's  charge  for  effecting 
the  trade. 

In  recognition  of  the  transparency 
achieved  in  the  Nasdaq  market  for 
certain  riskless  principal  transactions, 
which  allows  a  money  manager  to  make 
the  necessary  determination  under 
Section  28(e).  we  are  modifying  oui 
interpretation  of  Section  28(e). 
Specifically,  we  now  interpret  the  term 
"commission"  in  Section  28(e)  of  the 
Exchange  Act  to  include  a  markup, 
markdown.  commission  equivalent  or 
other  fee  paid  by  a  managed  account  to 
a  dealer  for  executing  a  transaction 


'  See  NASD  Rules  4632(dM3)(B)  (for  Nasdaq 
Market  securities).  4642(d)(3)(B)  (for  Nasdaq 
SmallCap  Market  securities),  and  6420(d)(3)(B)  (for 
eligilde  securities).  Each  of  these  rules  defines  a 
riskless  principal  transaction  as  a  "transaction  in 
which  a  member,  after  having  received  an  order  to 
buy  a  security,  purchases  the  security  as  principal 
at  the  same  price  to  satisfy  the  order  to  buy  or,  after 
having  received  an  order  to  sell,  sells  the  security 
as  principal  at  the  same  price  to  satisfy  the  order 
to  sell." 

•Exchange  Act  Rule  10b-10(a)(2)(ii),  17  CFR 
240.lOb-l0(a)(2)(ii).  Nasdaq  SmallCap  Market 
securities  are  subject  to  Exchange  Act  Rule  I0t>-10. 
See  Exchange  Act  Release  No.  45081  (November  19, 
2001),  66  FR  59273  (November  27.  2001). 


where  the  fee  and  transaction  price  are 
fully  and  separately  disclosed  on  the 
confirmation  and  the  transaction  is 
reported  under  conditions  that  provide 
independent  and  objective  verification 
of  the  transaction  price  subject  to  self- 
regulatory  organization  oversight. 

Fees  paid  for  Eligible  Riskless 
Principal  Transactions  that  are  reported 
under  NASD  Rule  4632. 4642.  or  6420 
would  ^1  within  this  interpretation.^ 
Fees  paid  to  an  NASD  member  for 
effecting  an  Eligible  Riskless  Principal 
Transaction  are  distinguishable  from 
fees  paid  on  traditional  riskless 
principal  transactions  as  well  as 
traditional  principal  transactions 
involving  a  dealer's  inventory.  Fees  on 
other  riskless  principal  transactions  can 
include  an  undisclosed  fee  (reflecting  a 
dealer's  profit  on  the  difference  in  price 
between  the  first  and  second  legs  of  the 
transaction).  Fees  on  traditional 
principal  transactions  also  can  include 
an  imdisclosed  fee  based  on  some 
portion  of  the  spread.  In  addition,  the 
price  of  the  trade,  if  reported,  is  to  some 
degree  within  the  control  of  the  dealer. 
In  contrast,  fees  on  Eligible  Riskless 
Principal  Transactions  that  are  reported 
under  NASD  Rule  4632.  4642,  or  6420 
must  be  fully  and  separately  disclosed. 
Moreover,  the  price  of  the  trade  is 
validated  by  the  offsetting  leg  of  the 
transaction. 

Required  disclosure  of  fees  imder 
confirmation  rules  and  reporting  of  the 
trade  under  self-regulatory  organization 
rules  at  a  single  price  for  both  offsetting 
transactions,  which  provides 
independent  verification  of  this  price, 
give  money  managers  information  about 
fees  and  trade  prices  .sufficient  to  make 
the  determination  of  reasonableness  of 
these  charges.  It  is  therefore  reasonable 
to  treat  such  fees  as  a  "commission"  for 
purposes  of  Section  28(e)  only.  As  other 
markets  develop  equivalent  regulations 
to  ensure  equivalent  transparency, 
transaction  charges  in  those  markets 
that  meet  the  requirements  of  this 
interpretation  will  be  considered  to  fall 
within  the  interpretation. 


'Riskless  principal  transactions  in  the  debt 
market,  however,  are  not  currently  subject  to 
confirmation  and  reporting  requirements  that  meet 
these  conditions,  under  either  NASD  or 
Conunission  rules,  and  therefore  would  not  be 
within  the  Section  28(e}  safe  hartx>r.  Such 
transactions  do  not  afford  money  managers  the  level 
of  transparency  necessary  to  determine  if  the 
remuneration  paid  is  reasonable  in  relation  to  the 
value  received,  as  required  to  rely  on  Section  28(e). 
The  interpretation  does  not  currently  extend  to 
other  securities  that  may  have  similar  reporting 
requirements,  but  that  do  not  have  the  same 
confirmation  requirements  for  market  makers,  e.g., 
arc  Bulletin  Board  stocks,  Pink  Sheet  stocks,  and 
convertible  securities. 
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m.  Cmicliision 

For  the  foregoing  reasons,  we  find  that 
this  interpretation  is  consistent  with 
Section  28(e)  of  the  Exchange  Act  and 
the  requirements  of  that  section. 

List  rfSubjects  in  17  CFR  Part  241 

Securities. 


Amendments  to  the  Code  of  Federal 
■egnlations 

For  the  reasons  set  forth  above,  the 
Commission  is  amending  title  17. 
chapter  n  of  the  Code  of  Federal 
Regulations  as  set  forth  below: 

PART  241— MTERPRETATIVE 
RELEASES  RELATING  TO  THE 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  GENERAL  RULES  AND 
REGULATIONS  THEREUNDER 

1.  Part  241  is  amended  by  adding 
Release  No.  34-45194  and  the  release 
date  of  December  27,  2001  to  the  list  of 
interpretative  releases. 

Dated:  December  27. 2001. 

By  tlie  Commission. 
Mujant  H.  McFiriand. 
Deputy  Secntary. 
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AGBCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACnON:  Temporary  regulations.    


:  This  document  contains 
temporary  regulations  that  apply  to 
certain  transactions  or  events  that  result 
in  a  Regulated  Investment  Company 
[RIC]  or  a  Real  Estate  Investment  Trust 
(REIT]  owning  property  that  has  a  basis 
determined  by  reference  to  a  C 
corporation's  basis  in  the  jwoperty. 
These  regulations  affect  RICs,  REITs, 
and  C  corporations  and  clarify  the  tax 
treatment  of  transfers  of  C  corporation 
property  to  a  RIC  or  REIT.  The  text  of 
the  temporary  r^ulations  also  serves  as 
the  text  of  the  proposed  regulations  set 
forth  in  the  notice  of  proposed 
rulemaking  on  this  subject  in  the 


Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATES:  Effective  Date:  These  regulations 
are  effective  January  2.  2002. 

Applicability  Dates:  For  dates  of 
applicability,  see  §§1.337(d)-6T(e)  and 
1.337(d)-7T(f). 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
A.  Fuller,  (202)  622-7750  (not  a  toll-free 
number). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

These  temporary  regulations  are  being 
issued  without  prior  notice  and  public 
procedure  pursuant  to  the 
Administrative  Procedure  Act  (5  U.S.C. 
553).  For  this  reason,  the  collection  of 
information  contained  in  these 
regulations  has  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  1545-1672.  Responses 
to  this  collection  of  information  are 
required  to  obtain  a  benefit,  i.e..  to  elect 
to  recognize  gain  as  if  the  C  corporation 
had  sold  the  property  at  &ir  marlcet 
value  or  to  elect  section  1374  treatment. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number. 

For  further  information  concerning 
this  collection  of  information,  and 
where  to  submit  comments  on  the 
collection  of  information  and  the 
accuracy  of  the  estimated  burden,  and 
suggestions  for  reducing  this  burden, 
please  refer  to  the  preamble  to  the  cross- 
referencing  notice  of  proposed 
rulemaking  published  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiims  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  section  6103. 

Background 

Sections  631  and  633  of  the  Tax 
Reform  Act  of  1986  (the  1986  Act) 
(Public  Law  99-514. 100  Stat.  2085. 
2272).  as  amended  by  section  1006(e) 
and  (g)  of  the  Technical  and 
Miscellaneous  Revenue  Act  of  1988  (the 
1988  Act)  (Public  Law  100-647. 102 
Stat.  3342.  3400-01).  amended  the 
IntemalRevenue  Code  (Code)  to  repeal 
the  General  Utilities  doctrine.  In 
particular,  the  1986  Act  amended 
sections  336  and  337  to  req\ure 
corporations  to  recognize  gain  or  loss  on 


the  distribution  of  property  in 
connection  with  complete  liquidations 
other  than  certain  subsidiary 
liquidations.  Section  337(d)  directs  the 
Secretary  to  prescribe  regulations  as 
may  be  necessary  to  carry  out  the 
purposes  of  General  Utilities  repeal, 
including  rules  to  "ensure  that  such 
piuposes  may  not  be  circumvented 

*  *'  •  through  the  use  of  a  regulated 
investment  company,  a  real  estate 
investment  trust,  or  tax-exempt  entity 

•  *  •"  Absent  special  rules,  the  transfer 
of  property  owned  by  a  C  corporation  to 
a  RIC  or  RETT  could  result  in 
permanently  removing  the  property's 
built-in  gain  from  tax  at  the  corporate 
level,  because  RICs  and  REITs  generally 
are  not  subject  to  tax  on  income  that  is 
distributed  to  their  shareholders. 

On  February  4. 1988.  the  IRS  issued 
Notice  88-19  (198&-1  C.B.  486) 
annoimcing  its  intention  to  promulgate 
regulations  imder  the  authority  of 
section  337(d)  with  respect  to 
transactions  or  events  liiat  result  in  a 
RIC  or  RETT  owning  property  that  has  a 
basis  determined  by  reference  to  a  C 
corporation's  basis  (a  carryover  basis). 
Notice  88-19  provided  that  the 
regulations  would  apply  with  respect  to 
the  net  built-in  gain  of  C  corporation 
assets  that  become  assets  of  a  RIC  or 
REIT  by  the  quualification  of  a  C 
corporation  as  a  RIC  or  REIT  or  by  the 
transfer  of  assets  of  a  C  corporation  to 
a  RIC  or  RETT  (a  conversion  transaction). 
The  Notice  further  provided  that,  where 
the  regulations  apply,  the  C  corporation 
would  be  treated,  for  all  purposes,  as  if 
it  had  sold  all  of  its  assets  at  their 
respective  feir  market  values  and 
immediately  liquidated.  The  Notice 
provided,  however,  that  the  regulations 
would  not  allow  the  recognition  of  a  net 
loss  and  that,  except  as  provided  in  the 
Notice,  the  regulations  would  not  affect 
the  characterization  ifbr  tax  purposes  of. 
or  the  tax  treatment  of  parties  to.  any 
transactions  to  which  they  apply.  For 
example,  shareholders  of  a  C 
corporation  who  received  RIC  shares  in 
a  transaction  that  qualified  as  a 
reorganization  under  section 
368(a)(1)(C)  would  not  recognize  gain  or 
loss  solely  because  the  C  corporation 
vras  subject  to  tax.  The  Notice  also 
provided  that  immediate  gain 
recognition  could  be  avoided  if  the  C 
corporation  that  qiialified  as  a  RIC  or 
RETT  or  the  transferee  RIC  or  RETT,  as 
the  case  may  have  been,  elected  to  be 
subject  to  tax  under  section  1374  with 
respect  to  the  C  corporation  property. 
Notice  88-19  also  indicated  that  the 
regulations  would  apply  retroactively  to 
June  10. 1987.  Notice  88-96  (1988-2 
C.B.  420),  amplifies  Notice  88-19  by 
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providing  that  the  regulations  described 
in  Notice  88-19  would  provide  an 
exception  to  the  general  gain 
recognition  rules  for  any  C  corporation 
that  qualified  to  be  taxed  as  a  RIC  for  at 
least  one  taxable  year,  then  failed  to  so 
qualify  for  one  taxable  year,  and  then 
requalified  to  be  taxed  as  a  RIC  in  the 
next  taxable  year. 

On  February  7,  2000.  Treasury  and 
the  IRS  published  temporary  regulations 
[TD  88721  (the  2000  temporary 
regulations)  reflecting  the  principles  set 
forth  in  Notice  88-19  and  Notice  88-96, 
a  notice  of  proposed  rulemaking  by 
cross-reference  to  temporary 
regulations,  and  a  notice  of  public 
hearing  [REG-209135-881.  The  2000 
temporary  regulations  apply 
retroactively  to  June  10, 1987. 

Treasury  and  the  IRS  have  received  a 
number  of  comments,  both  written  and 
oral,  on  the  2000  temporary  regulations. 
A  public  hearing  was  held  on  May  10. 
2000.  After  considering  these 
comments.  Treasury  and  the  IRS  have 
decided  to  issue  two  new  sets  of 
temporary  regulations,  one  that  will 
apply  to  conversion  transactions 
occurring  on  or  after  June  10. 1987  and 
before  January  2,  2002  (the  -6T 
regulations),  and  another  that  will  apply 
to  conversion  transactions  occurring  on 
or  after  January  2. 2002  (the  -7T 
regulations).  Alternatively,  taxpayers 
generally  may  apply  the  2000  temporary 
regulations  in  lieu  of  the  -6T 
regulations  to  any  conversion 
transaction  that  occurred  on  or  after 
June  10, 1987  and  before  January  2. 
2002.  However.  RICs  and  REITs  that  rely 
on  the  2000  temporary  regulations  and 
that  are  subject  to  section  1374 
treatment  may  not  rely  on  certain 
provisions  in  the  2000  temporary 
regulations,  but  instead  must  apply 
certain  provisions  of  the  -6T 
regulations,  with  respect  to  built-in 
gains  and  losses  recognized  in  taxable 
years  beginning  on  or  after  January  2, 
2002.  Furthermore,  taxpayers  are  not 
prevented  from  relying  on  the  2000 
temporary  regulations  merely  because 
they  elect  section  1374  treatment  in  the 
manner  described  in  the  -€T  regulations 
rather  than  in  the  manner  described  in 
the  2000  temporary  regulations. 

Explanation  (rf  Provisions 

This  preamble  first  discusses  the  -6T 
regulations  and  how  the  -6T  regulations 
differ  fit>m  the  2000  temporary 
regulations.  This  preamble  then 
explains  the  differences  between  the 
-7T  regulations  and  the  -6T  regulations. 

Summaiy  of  -6T  Regulations 

The  -6T  regulations  provide  that,  if 
property  of  a  C  corporation  that  is  not 


a  RIC  or  RETT  becomes  the  property  of 
a  RIC  or  RETT  in  a  conversion 
transaction,  then  the  C  corporation  is 
subject  to  deemed  sale  treatment,  unless 
the  RIC  or  REIT  elects  to  be  subject  to 
section  1374  treatment.  Thus,  the  C 
corporation  generally  recognizes  gain 
and  loss  as  if  it  sold  the  property 
converted  to  RIC  or  REIT  property  or 
transferred  to  the  RIC  or  REIT  (the 
converted  property)  to  an  unrelated 

Earty  at  fair  market  value  immediately 
efore  the  conversion  transaction.  If  the 
C  corporation  recognizes  net  gain  on  the 
deemed  sale,  then  the  basis  of  the 
converted  property  in  the  hands  of  the 
RIC  or  RETT  is  adjusted  to  its  fair  market 
value  immediately  before  the 
conversion  transaction.  The  -6T 
regulations  do  not  permit  a  C 
corporation  to  recognize  a  net  loss  on 
the  deemed  sale.  For  this  purpose,  net 
loss  is  defined  as  the  excess  of  aggregate 
losses  over  aggregate  gains  (including 
items  of  income),  without  regard  to 
character.  Where  there  is  a  net  loss,  the 
C  corporation  recognizes  no  gain  or  loss 
on  the  deemed  sale,  and  the  C 
corporation's  basis,  in  the  converted  _ 
property  carries  over  to  the  RIC  or  RETT. 

Clarification  of  Deemed  Sale  Treatment 

The  2000  temporary  regulations 
provide  that,  unless  a  section  1374 
election  is  made,  a  C  corporation  that 
elects  RIC  or  REIT  status  or  transfers 
property  to  a  RIC  or  REIT  is  "treated  for 
all  purposes,  including  recognition  of 
net  built-i;i  gain,  as  if  it  had  sold  all  of 
its  assets  at  Sieir  respective  fair  market 
values  on  the  deemed  liquidation  date 
*  *  *  and  immediately  liquidated." 
Commentators  objected  to  this  provision 
on  two  grounds.  First,  they  argued  that 
the  provision  is  overly  broad,  because  it 
treats  the  C  corporation  that  is 
transferring  property  to  a  RIC  or  REIT  as 
having  sold  all  of  its  property,  even 
where  all  of  its  property  may  not  have 
been  transferred  to  the  RIC  or  REIT. 
Second,  they  argued  that  the  "for  all 
purposes"  language  could  be  read  to 
suggest  that  the  deemed  liquidation 
results  in  the  imposition  of  a 
shareholder  tax,  a  result  that  they  view 
as  inconsistent  with  Notice  88-19  and 
the  purposes  of  section  337(d). 
Commentators  also  argued  that  deemed 
liquidation  treatment  would 
inappropriately  eliminate  the  C 
corporation's  tax  attributes,  such  as  net 
operating  loss  carryforwards  and 
earnings  and  profits,  to  which  the  RIC 
or  RETT  might  otherwise  succeed. 

Treasury  and  the  IRS  agree  with  these 
comments.  Accordingly,  the  -6T 
regulations  clarify  that  the  C  corporation 
is  treated  as  having  sold  only  that 
property  actually  transferred  to  the  RIC 


or  RETT  and  that  a  shareholder-level  tax 
is  not  imposed.  In  addition,  the  deemed 
liquidation  construct  has  been 
eliminated. 

Deemed  Sale  Loss  Disallowance 

The  2000  temporary  regulations  do 
not  permit  a  C  corporation  to  recognize 
a  net  loss  on  a  conversion  transaction. 
Some  commentators  argued  that  loss 
disallowance  is  inappropriate,  noting 
that  a  net  loss  can  be  recognized  under 
section  336  and  §  1.337(d)-4,  which 
governs  certain  transfers  of  property 
from  taxable  to  tax-exempt  entities. 

Treasury  and  the  IRS  believe  that  loss 
disallowance  is  appropriate  in  the 
context  of  the  -6T  regulations  for  two 
reasons.  First,  Treasury  and  the  IRS  are 
concerned  that  a  C  corporation  may 
selectively  contribute  loss  property  to  a 
RIC  or  REIT  in  a  section  351  transaction, 
generating  an  immediate  loss.  Because 
section  336  and  §  1.337(d)-4  apply  only 
where  a  C  corporation  transfers 
substantially  all  of  its  assets,  selective 
contribution  concerns  are  minimal  in 
those  contexts.  Second,  section  336  and 
§  1.337(d)-4  require  C  corporations  to 
recognize  both  gains  and  losses 
immediately,  whereas  the  -6T 
regulations  allow  taxpayers  to  defer  the 
recognition  of  net  gain  on  a  conversion 
transaction  by  making  an  election  to  be 
subject  to  tax  under  section  1374. 
Allowing  immediate  net  loss 
recognition  while  allowing  deferral  of 
net  gain  would  provide  C  corporations 
engaging  in  conversion  transactions 
with  an  inappropriate  degree  of 
selectivity.  Taxpayers  that  otherwise 
would  recognize  a  net  gain  on  a 
conversion  transaction  would  likely 
elect  section  1374  treatment.  Taxpayers 
that  would  recognize  a  net  loss  on  a 
conversion  transaction  would  likely 
choose  deemed  sale  treatment.  For  these 
reasons,  the  -6T  regulations  disallow 
recognition  of  a  net  loss  on  a  conversion 
transaction. 

Section  1374  Double  Tax  Issue 

Some  commentators  argued  that 
conversion  transactions  do  not 
implicate  concerns  regarding  avoidance 
of  General  Utilities  repeal  to  the  extent 
that  the  RIC  or  RETT  has  C  corporations 
as  shareholders  after  the  conversion 
transaction.  The  commentators 
explained  that,  if  a  C  corporation 
continues  to  own  stock  in  the  RIC  or 
REIT  after  a  conversion  transaction, 
then  the  built-in  gain  attributable  to  the 
transferred  property  is  preserved  in  the 
basis  of  the  C  corporation  s  RIC  or  RETT 
stock.  Further,  the  C  corporation 
generally  will  be  fully  taxable  on 
dividends  disfributed  by  the  RIC  or 
REFT,  even  where  the  RIC  or  REIT  pays 


10 


Federal  Register /Vol.  67,  No.  1 /Wednesday,  January  2,  2002 /Rules  and  Regulations 


tax  on  built-in  gains.  Accordingly,  the 
conunentators  requested  that  the  2000 
temporary  regulations  be  modified  to 
mitigate  the  combined  impact  of  tax  at 
the  RIC  or  REIT  level  under  section 
1374  and  tax  at  the  C  corporation 
shareholder  level  on  RIC  and  RETT 
dividends. 

Treasiuy  and  the  IRS  considered 
several  approaches  suggested  by 
commentators  for  mitigating  this  double 
corporate  tax.  These  approaches 
include:  (1)  Exempting  section  351 
transfers  of  property  by  a  C  corporation 
to  a  RIC  or  RETT  from  the  scope  of  these 
regulations,  (2)  removing  the 
requirement  that  RICs  and  REITs 
distribute  recognized  built-in  gains,  and 
(3)  allowing  C  corporation  shareholders 
of  RICs  and  REITs  to  claim  a  dividends 
received  deduction  for  buih-in  gains 
distributed  by  the  RIC  or  REIT. 

After  consideration.  Treasury  and  the 
IRS  decided  that  it  could  not  accept  any 
of  these  approaches.  The  first  two 
approaches  were  not  accepted  because 
they  could  create  opportunities  to  avoid 
corporate-level  tax  on  built-in  gains. 
The  third  approach  was  not  accepted 
because  the  dividends  received 
deduction  is  only  available  for 
distributions  characterized  as  ordinary 
income,  not  distributions  characterized 
as  capital  gains.  As  explained  below, 
under  the  -6T  regulations,  RICs  and 
REITs  may  characterize  most 
distributions  of  built-in  gains  as  capital 
gain  dividends.  Moreover,  all  three 
approaches  would  give  rise  to 
administrative  difficulties  that  could  be 
addressed  only  through  extensive 
rulemaking. 

Section  1374    Operational  Rules 

The  2000  temporary  regulations 
provide  that  the  built-in  gain  of  a  RIC  or 
RETT  electing  section  1374  treatment 
and  the  corporate-level  tax  imposed  on 
that  gain  are  subject  to  rules  similar  to 
the  rules  relating  to  net  income  from 
foreclosure  property  (NIFP)  of  REITs. 
The  comments  pointed  out  certain 
differences  between  the  section  1374 
rules  and  the  NIFP  rules.  For  example, 
under  section  1374,  any  recognized 
built-in  gain  retains  its  character  as 
capital  gain  or  ordinary  income.  In 
contrast,  NIFP  is  always  treated  as 
ordinary  income.  In  addition,  net 
operating  losses  of  a  C  corporation  can 
offset  recognized  built-in  gains  of  an  S 
corporation  but  cannot  ofbet  NIFP. 
Similarly,  business  credit  carryforwards 
from  a  C  corporation  can  reduce  the  tax 
on  the  net  recognized  biult-in  gain  of  an 
S  corporation  but  cannot  reduce  the  tax 
on  NIFP. 

In  light  of  these  differences.  Treasury 
and  the  IRS  have  adopted  an  alternative 


approach  that  does  not  rely  on  the  NIFP 
rules  for  coordinating  the  built-in  gains 
tax  imposed  by  this  section  with  the 
provisions  of  subchapter  M.  Unlike  the 
NIFP  rules,  this  approach  generally 
preserves  the  character  of  recognized 
built-in  gains  and  recognized  built-in 
losses.  Under  this  approach,  recognized 
built-in  gains  and  recognized  built-in 
losses  that  have  been  taxed  in 
accordance  with  these  regulations  are 
treated  like  other  gains  and  losses  of 
RICs  and  REITs  that  are  not  subject  to 
tax  under  these  regulations.  Thus,  they 
are  included  in  computing  investment 
company  taxable  income  for  purposes  of 
section  852(b)(2),  real  estate  investment 
trust  taxable  income  for  purposes  of 
section  857(b)(2),  net  capital  gain  for 
purposes  of  sections  852(b)(3)  and 
857(b)(3),  gross  income  derived  itom 
sources  within  any  foreign  country  or 
possession  of  the  United  States  for 
purposes  of  section  853,  and  the 
dividends  paid  deduction  for  purposes 
of  sections  852(b)(2)(D),  852(b)(3)(A),     ■ 
857(b)(2)(B),  and  857(b)(3)(A). 

In  addition,  consistent  with  section 
1374,  the  -6T  regulations  generally 
allow  RICs  and  REITs  to  use  loss 
carryforwards  and  credits  and  credit 
carryforwards  arising  in  taxable  years 
for  which  the  corporation  that  generated 
the  attribute  was  a  C  corporation  (and 
not  a  RIC  or  REIT)  to  reduce  net 
recognized  built-in  gain  and  the  tax 
thereon,  subject  to  the  limitations 
imposed  by  sections  1374(b)(2)  and 
(b)(3)  and  §§  1.1374-5  and  1.1374-6.  In 
addition,  the  -6T  regulations  provide  an- 
ordering  rule  for  applying  loss 
carryforwards,  credits,  and  credit 
carryforwards  to  reduce  net  recognized 
built-in  gain  (and  the  tax  thereon)  and 
RIC  or  REIT  taxable  income  (and  the  tax 
thereon).  Under  this  ordering  rule,  loss 
carryforwards  of  a  RIC  or  REIT  must  be 
used  to  reduce  net  recognized  built-in 
gain  for  a  taxable  year  to  the  greatest 
extent  possible  before  such  losses  can  be 
used  to  reduce  investment  company 
taxable  income  for  purposes  of  section 
852(b)  or  real  estate  investment  trust 
taxable  income  for  purposes  of  section 
857(b)  for  that  taxable  year.  Similarly, 
credits  and  credit  carryforwards  of  a  RIC 
or  REFT  must  be  used  to  reduce  the  tax 
on  net  recognized  built-in  gain  imposed 
under  this  section  for  the  taxable  year  to 
the  greatest  extent  possible  before  such 
credits  and  credit  carryforwards  can  be 
used  to  reduce  the  tax,  if  any,  on 
investment  company  taxable  income  for 
purposes  of  section  852(b)  or  on  real 
estate  investment  trust  taxable  income 
for  purposes  of  section  857(b)  for  that 
taxable  year. 

The  -6T  regulations  also  make 
adjustments  to  thetaxable  income 


limitation  of  section  1374  to  take  into 
account  items  that  are  imique  to  REITs. 
Under  the  -6T  regulations,  taxable 
income  of  a  RIC  or  REIT  is  initially 
computed  under  sections  1374(d)(2)  and 
1375(b)(1)(B)  as  if  the  RIC  or  REIT  were 
an  S  corporation.  Thus,  the  RICs  or 
REIT's  taxable  income  is  its  taxable 
income  under  section  63(a)  without 
regard  to — (i)  deductions  allowed  by 
part  Vm  of  subchapter  B  (other  than  the 
deduction  allowed  by  section  248, 
relating  to  organizational  expenditures), 
and  (ii)  the  deduction  under  section 
172.  In  addition,  the  RIC  or  RETT  would 
not  be  allowed  a  deduction  for 
dividends  paid,  as  the  dividends  paid 
deduction  is  not  available  to  S 
corporations.  Under  the  -6T  regulations, 
this  amount  is  then  reduced  for  REITs 
by  certain  items  that  are  subject  to  a 
100-percent  penalty  tax.  Items  subject  to 
a  100-percent  penalty  tax,  along  with 
net  income  fit)m  foreclosure  property, 
are  also  excluded  in  computing  a  R^T's 
net  recognized  built-in  gain. 

In  response  to  comments,  the  -6T 
regulations  also  provide  that  the  entity- 
level  tax  imposed  on  net  recognized 
built-in  gain  is  treated  as  a  loss  that 
reduces  the  RICs  or  REIT's  taxable 
income  and  earnings  and  profits.  The 
character  of  the  loss  attributable  to  the 
tax  on  net  recognized  built-in  gain  is 
determined  by^llocating  the  tax 
proportionately  (based  on  recognized 
built-in  gain)  among  the  items  of 
recognized  built-in  gain  included  in  net 
recognized  built-in  gain.  With  respect  to 
RICs,  the  tax  imposed  on  net  recognized 
built-in  gain  is  treated  as  attributable  to 
the  portion  of  the  RICs  taxable  year 
occurring  after  October  31. 

Commentators  also  requested  that    ' 
built-in  gain  recognized  by  a  RIC  or 
REIT  that  is  subject  to  section  1374 
treatment  generate  subchapter  M 
earnings  and  profits.  They  explained 
that  a  RIC  or  REFT  cannot  qualify  as 
such  under  subchapter  M  if  it  retains 
any  subchapter  C  earnings  and  profits. 
Thus,  if  earnings  and  profits  attributable 
to  recognized  built-in  gain  were 
subchapter  C  earnings  and  profits,  a  RIC 
or  RETT  would  retain  its  qualification 
only  if  it  distributed  100  percent  of  the 
net  recognized  built-in  gain  in  excess  of 
the  entity-level  tax.  In  response  to  these 
comments,  the  examples  in  the  -€T 
regulations  clarify  that  earnings  and 
profits  attributable  to  built-in  gain 
recognized  by  a  RIC  or  RETT  are 
subchapter  M  earnings  and  profits. 

Electing  Section  1374    Treatment 

The  2000  temporary  regulations 
provide  that  a  RIC  or  REIT  makes  a 
section  1374  election  by  attaching  a 
statement  to  its  Federal  income  tax 
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retimi  for  the  first  taxable  year  in  which 
the  assets  of  a  C  corporation  become 
assets  of  the  RIC  or  REIT.  The  2000 
temporary  regulations  also  provide  a 
special  rule  for  making  a  section  1374 
election  where  the  first  taxable  year  in 
which  the  assets  of  a  C  corporation 
became  the  assets  of  a  RIC  or  REIT  ends 
after  June  10, 1987,  but  before  March  8, 
2000  (an  interim  period  election).  Under 
the  2000  temporary  regulations,  a  RIC  or 
RETT  may  file  an  interim  period  election 
Mrith  its  first  Federal  income  tax  return 
filed  after  March  8,  2000. 

Commentators  expressed  concern  that 
the  rule  applicable  to  interim  period 
elections  required  a  RIC  or  RETT  to  make 
an  election  on  its  first  Federal  income 
tax  return  filed  after  March  8,  2000, 
even  if  the  RIC  or  REIT  previously  had 
made  a  section  1374  election.  They  also 
expressed  concern  that  RICs  and  REITs 
were  not -given  sufficient  time  after  the 
promulgation  of  the  2000  temporary 
regulations  to  make  interim  period 
elections.  In  response  to  these 
comments,  the  -6T  regulations  allow  a 
RIC  or  REIT  that  converted  &t>m  a  C 
corporation  or  acquired  property  with  a 
carryover  basis  from  a  C  corporation 
before  January  2.  2002.  to  make  a 
section  1374  election  with  any  Federal 
income  tax  return  filed  by  the  RIC  or 
RETT  on  or  before  March  15,  2003, 
provided  that  the  RIC  or  RETT  has 
,  reported  consistently  with  such  election 
for  all  periods.  In  addition,  under  the 
-6T  regulations,  an  interim  period 
election  is  not  necessary  if  the  RIC  or 
RETT  can  demonstrate  that  it  has 
previously  informed  the  IRS  of  its  intent 
to  make  a  section  1374  election. 

Some  commentators  also  requested 
that  Treasury  and  the  IRS  clarify  that  a 
RIC  or  RETT  must  make  a  separate 
section  1374  election  for  each 
conversion  transaction  in  which  it 
participates.  The  -6T  regulations  make 
this  clarification.  Thus,  a  RIC  or  RETT 
can  elect  section  1374  treatment  for  one 
conversion  transaction  and  not  elect 
section  1374  treatment  for  another 
conversion  transaction. 

Exception  for  Re-Election  of  RIC  or  RETT 
Status 

Under  the  2000  temporary 
regulations,  the  rule  requiring 
recognition  of  gain  on  a  conversion 
transactltm  does  not  apply  to  a  C 
corporation  that  qualified  to  be  a  RIC  for 
at  least  one  taxable  year,  then  failed  to 
so  qualify  for  a  period  not  in  excess  of 
one  taxable  year,  and  then  requalifies  as 
a  RIC.  Although  this  exception 
implements  Notice  88-96,  the  language 
of  the  2000  temporary  regulations 
differs  sli^tly  frt)m  the  language  used 
in  Notice  8a-96.  Some  commentators 


have  noted  that  the  change  in  language 
might  be  misinterpreted  as  a  substantive 
change  where  none  was  intended.  In 
response  to  these  comments,  this 
language  has  been  clarified  in  the  -6T 

Tlations. 
addition,  some  commentators 
requested  that  the  exception  be 
expanded  to  cover  periods  longer  than 
one  taxable  year.  They  argued  that  a 
corporation  that  fails  to  meet  the  RIC 
qualification  requirements  for  as  short  a 
period  as  6  months  could  be  taxed  as  a 
C  corporation  for  two  taxable  years.  This 
could  happen  where  a  RIC  fails  the 
quarterly  diversification  test  for  the  last 
quarter  of  one  calendar  year  and  the  first 
quarter  of  the  subsequent  calendar  year. 

Other  commentators  requested  that 
this  exception  be  expanded  to  cover 
REITs.  They  noted  that  Congress 
generally  treats  RICs  and  REITs 
similarly  and  that  there  is  no 
justification  for  excluding  REITs  from 
the  benefit  of  this  exception. 

The  -6T  regulations  incorporate  these 
comments  by  extending  the  exception  to 
REITs  and  the  maximum  period  for  loss 
of  RIC  or  REIT  status  from  one  taxable 
year  to  two  taxable  years. 

Jietention  of  Retroactive  Effective  Date 

Commentators  argued  that,  due  to  the 
12-year  gap  between  the  promulgation 
of  Notice  88-19  and  the  issuance  of  the 
regulations  im^ementing  Notice  88-19, 
the  regulations  should  not  apply 
retroactively. 

Notice  88-19  notified  taxpayers  that  _ 
the  section  337(d)  regulations  would 
apply  as  of  June  10, 1987.  The  2000 
temporary  regulations,  which  were 
published  on  February  7,  2000.  do,  in 
fact,  apply  as  of  June  10, 1987. 
Moreover,  since  February  7,  2000, 
taxpayers  have  relied  on  the  2000 
temporary  regulations.  For  these 
reasons,  the  2000  temporary  regulations 
and  the  -6T  regulations  retain  the  June 
10, 1987,  applicability  date.  < 

Summary  of-7T  Regulations 

The  -7T  regulations  follow  the  -6T 
regulations  in  most  respects.  However, 
certain  changes  were  included  in  the 
-7T  regulations  that  were  not  included 
in  the  -6T  regulations,  because  Treasury 
and  the  IRS  were  concerned  that  these 
changes,  if  made  retroactively,  could 
have  an  adverse  impact  on  taxpayers 
that  have  relied  on  the  2000  temporary 
regulations.  The  following  sections 
highlight  these  differences  between  the 
-6T  regulations  and  the  -7T  regulations. 

Section  1374    Treatment  as  Default 
Rule  • 

A  niunber  of  commentators, 
particularly  RETT  commentators. 


expressed  th^  view  that,  when  a  C 
corporation  engages  in  a  conversion 
transaction,  section  1374  treatment 
should  apply  automatically  and 
taxpayers  that  desire  deemed  sale 
treatment  should  be  allowed  to  elect 
such  treatment.  They  pointed  out  that 
the  automatic  application  of  a  section 
1374  regime  is  consistent  with  the 
treatment  of  C  corporations  that  elect  S 
status.  Further,  they  argued  that  most 
taxpayers  would  prefer  to  be  subject  to 
section  1374  treatment  than  to  deemed 
sale  treatment.  If  section  1374  treatment 
is  the  default  treatment,  then  the 
incidence  of  inadvertent  failures  to 
make  elections  will  be  reduced. 
However,  to  protect  the  expectations  of 
taxpayers  that  engaged  in  conversion 
transactions  prior  to  the  promulgation  of 
these  regulations,  the  commentators 
recommended  that  section  1374 
treatment  be  adopted  as  the  default 
treatment  on  a  prospective  basis.  In 
accordance  with  these  comments,  the 
-7T  regulations  provide  that  section 
1374  treatment  applies  unless  the  C 
corporation  elects  deemed  sale 
treatment. 

Anti-Stuffing  Rule  for  Taxpayers 
Electing  Deemed  Sale  Treatment 

Treasxuy  and  the  IRS  are  concerned 
that  taxpayers  electing  deemed  sale 
treatment  might  attempt  to  decrease  net 
gains  on  conversion  transactions  by 
stuffing  loss  property  into  a  C 
corporation  prior  to  a  conversion 
transaction.  Treasury  and  the  IRS  note 
that  section  336  and  §  1.337(d)-4  both 
have  anti-stuffing  rules.  Accordingly, 
the  -7T  regulations  include  an  anti- 
stuffing  rule  applicable  to  transactions 
taxed  under  the  deemed  sale  approach. 
The  anti-stuffing  rule  is  similar  to  those 
contained  in  section  336  and  §  1.337(d)- 
4. 

Aggregate  Principles  To  Apply  to 
Partnership  Transactions 

Treasury  and  the  IRS  believe  that  a 
partnership  with  C  corporation  partners 
should  be  treated  as  an  aggregate  for 
piurposes  of  applying  these  r^ulations. 
Accordingly,  the  -7T  regulations 
provide  that  these  regulations  apply  to 
property  transferred  by  a  partnership  to 
a  RIC  or  RETT  to  the  extent  of  any  C 
corporation  partner's  proportionate 
share  of  the  transferred  property.  For 
example,  if  a  C  corporation  owns  a  20 
percent  interest  in  a  partnership  and 
that  partnership  contributes  an  asset  to 
a  RETT  in  a  section  351  transaction,  then 
the  partnership  shall  be  treated  as  a  C 
corporation  with  respect  to  20  percent 
of  the  asset  contributed  to  the  RETT.  If 
the  partnership  were  to  elect  deemed 
sale  treatment  with  respect  to  such 
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transfer,  then  any  gain  recognized  by  the 
partnership  on  the  deemed  sale  must  be 
specially  allocated  to  the  C  corporation 
partner.  : 

Special  Analyses  ' 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Precedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  For  the 
applicability  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  chapter  6)  refer 
to  the  Special  Analyses  section  of  the 
preamble  to  the  cross-reference  notice  of 
proposed  rulemaking  published  in  the 
Proposed  Rules  section  in  this  issue  of 
the  Federal  Register.  Pursuant  to 
section  7805(f)  of  the  Code,  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Oaunsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  on  small 
business. 

Drafliiig  InforBatioa 

The  principal  author  of  these 
regulations  is  Lisa  A.  Fuller  of  the  Office 
of  Associate  Chief  Counsel  (Corporate). 
Other  personnel  from  Treasury 
Department  and  the  IRS  participated  in 
their  development. 

UstofSiri^ects  j 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602  I 

Reporting  and  recordkeeping 
requirements.  | 

Adoption  of  Amendments  to  the 
Regnlatioas 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

AadMrity:  26  U.S.C.  7805  *  *  * 
Section  1.337(d)-6T  also  issued  under  26 

U.S.C  337. 
Section  1.337(d)-7T  also  issued  under  26 

U.S.a  337.  *  •  • 

■  Par.  2.  §  1.337(d)-5T  is  amended  by: 
1.  Revising  the  section  heading. 
'2.  Revising  paragraph  (d). 
The  revisions  read  as  follows: 


§1.337(d)-ST   OMtransMonalnilee 
imposing  tax  on  property  onmad  by  a.C 
coipofation  that  becomes  property  of  a  MC 
or  REIT  (temporary). 

•        *        •        *        * 

(d)  Effective  date.  In  the  case  of 
carryover  basis  transactions  involving 
the  transfer  of  property  of  a  C 
corporation  to  a  RIC  or  RETT,  the 
regulations  apply  to  transactions 
occurring  on  or  after  June  10, 1987,  and 
before  January  2,  2002.  In  the  case  of  a 
C  corporation  that  qualifies  to  be  taxed 
as  a  RIC  or  RETT,  the  regulations  apply 
to  such  qualifications  that  are  effective 
for  taxable  years  beginning  on  or  after 
June  10, 1987,  and  before  January  2, 
2002.  However,  RICs  and  REITs  that  are 
subject  to  section  1374  treatment  under 
this  section  may  not  rely  on  §  1.337(d)- 
5T(b)(l),  but  must  apply  paragraphs 
(c)(l)(i),  (c)(2)(i).  (c)(2)(ii),  and  (c)(3)  of 
§  1.337(d)-6T.  with  respect  to  built-in 
gains  and  losses  recognized  in  taxable 
years  beginning  on  or  after  January  2. 
2002.  In  lieu  of  applying  this  section, 
taxpayers  may  rely  on  §  1.337(d)-6T  to 
determine  the  tax  consequences  (for  all 
taxable  years)  of  any  conversion 
transaction.  For  transactions  and 
qualifications  that  occur  on  or  after 
January  2,  2002,  see.§  1.337(d)-7T. 

Par.  3.  Sections  1.337(d)-6T  and 
1.337(d)-7T  are  added  immediately 
after  §  1.337(d)-5T  to  read  as  follows: 

f1.337(d)-eT    New  transitional  ruloa 
impoeing  tax  on  property  owned  by  a  C 
cotporitlun  ttiat  becomes  property  of  a  MC 
or  RETT  (temporary). 

(a)  General  Rule—{1)  Property  owned 
byaC  corporation  that  becomes 
property  of  a  RIC  or  REIT.  If  property 
owned  by  a  C  corporation  (as  defined  in 
paragraph  (a)(2)(i)  of  this  section) 
becomes  the  property  of  a  RIC  or  RETT 
(the  converted  property)  in  a  conversion 
transaction  (as  defined  in  paragraph 
(a)(2)(ii)  of  this  section),  then  deemed 
sale  treatment  will  apply  as  described  in 
paragraph  (b)  of  this  section,  unless  the 
RIC  or  RETT  elects  section  1374 
treatment  with  respect  to  the  conversion 
transaction  as  provided  in  paragraph  (c) 
of  this  section.  See  paragraph  (d)  of  this 
section  for  exceptions  to  this  paragraph 
(a). 

(2)  Defirutions — (i)  C  corporation.  For 
purposes  of  this  section,  the  term  C 
corporation  has  the  meaning  provided 
in  section  1361(a)(2)  except  that  the 
term  does  not  include  a  RIC  or  RETT. 

(ii)  Conversion  transaction.  For 
purposes  of  this  section,  the  term 
conversion  transaction  means  the 
qualification  of  a  C  corporation  as  a  RIC 
or  RETT  or  the  transfer  of  property 
owned  by  a  C  corporation  to  a  RIC  or 
RETT. 


W)  Deemed  Sale  Treatment— {1)  In 
general.  If  property  owned  by  a  C 
corporation  becomes  the  property  of  a 
RIC  or  REIT  in  a  conversion  transaction,  . 
then  the  C  corporation  recognizes  gain 
fflid  loss  as  if  it  sold  the  converted 
property  to  an  imrelated  party  at  fair 
market  value  on  the  deemed  sale  date 
(as  defined  in  paragraph  (b)(3)  of  this 
section).  This  paragraph  (b)  does  not 
apply  if  its  application  would  result  in 
the  recognition  of  a  net  loss.  For  this 
purpose,  net  loss  is  the  excess  of 
aggregate  losses  over  aggregate  gains 
(including  items  of  income),  without 
regard  to  character. 

(2)  Basis  adjustment.  If  a  corporation 
recognizes  a  net  gain  under  paragraph 
(b)(1)  of  this  section,  then  the  converted 
property  has  a  basis  in  the  hands  of  the 
RIC  or  RETT  equal  to  the  fair  market 
value  of  such  property  on  the  deemed 
sale  date. 

(3)  Deemed  sale  date—{i)  RIC  or  RETT 
qualifications.  If  the  conversion 
transaction  is  a  qualification  of  a  C 
corporation  as  a  RIC  or  RETT,  then  the 
deemed  sale  date  is  the  end  of  the  last 
day  of  the  C  corporation's  last  taxable 
year  before  the  first  taxable  year  in 
which  it  qualifies  to  be  taxed  as  a  RIC 
or  RETT. 

(ii)  Other  conversion  transactions.  If 
the  conversion  transaction  is  a  transfer 
of  property  owned  by  a  C  corporation  to 
a  RIC  or  REIT,  then  the  deemed  sale 
date  is  the  end  of  the  day  before  the  day 
of  the  transfer. 

(4)  Example.  The  rules  of  this 
paragraph  (b)  are  illustrated  by  the 
following  example: 

Example.  Deemed  sale  treatment  on  merger 
into  RIC.  (i)  X,  a  calendar-year  taxpayer,  has 
qualified  as  a  RIC  since  January  1, 1991.  On 
May  31, 1994.  Y,  a  C  coFporation  and 
^calendar-year  taxpayer,  transfers  all  of  its 
property  to  X  in  a  transaction  that  qualifies 
as  a  reorganization  under  section 
368(aMl)(C).  X  does  not  elect  section  1374 
treatment  under  paragraph  (c)  of  this  section 
and  chooses  not  to  rely  on  $  1.337(d)-5T.  As 
a  result  of  the  tiansfisr,  Y  is  subject  to  deemed 
sale  treatment  under  this  paragraph  (b)  on  its 
tax  return  for  the  short  taxable  year  ending 
May  31, 1994.  On  May  31, 1994,  Y's  only 
assets  are  Capital  Asset,  which  has  a  &ir 
mari:et  value  of  $100,000  and  a  basis  of 
$40,000  as  of  the  end  of  May  30, 1994,  and 
$50,000  cash.  Y  also  has  an  unrestricted  net 
operating  loss  carryforward  of  $12,000  and 
accumulated  earnings  and  profits  of  $50,000. 
Y  has  no  taxable  income  fior  the  short  taxable 
year  ending  May  31, 1994,  other  than  gain 
recognized  under  this  paragraph  (b).  In  1997, 
X  sells  Capital  Asset  for  $110,000.  Assume 
the  applicable  corporate  tax  rate  is  35%. 

(ii)  Under  this  paragraph  (b),  Y  is  treated 
as  if  it  sold  the  converted  property  (Capital 
Asset  and  $50,000  cash)  at  box  market  value 
on  May  30, 1994,  recognizing  $60,000  (rfgain 
($150,000  amount  realized— $90,000  basis).  Y 
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must  report  the  gain  on  its  tax  return  for  the 
short  taxable  year  ending  May  31, 1994.  Y 
may  offset  this  gain  with  its  $12,000  net 
operating  loss  carryforward  and  will  pay  tax 
of  $16,800  (35%  of  $48,000). 

(iii)  Under  section  381,  X  succeeds  to  Y's 
accumulated  earnings  and  profits.  Y's 
accimiulated  earnings  and  profits  of  $50,000 
increase  by  $60,000  and  decrease  by  $16,800 
as  a  result  of  the  deemed  sale.  Thus,  the 
aggregate  amount  of  subchapter  C  earnings 
and  profits  that  must  be  distributed  to  satisfy 
section  852(a)(2)(B)  is  $93,200  ($50,000  + 
$60,000  -  $16,800).  X's  basis  in  Capital 
Asset  is  $100,000.  On  X's  sale  of  Capital 
Asset  in  1997,  X  recognizes  $10,000  of  gain, 
which  is  taken  into  accoimt  in  computing  X's 
net  capital  gain  for  purposes  of  section 
8S2(b)(3). 

(c)  Election  of  section  1374  treatment— {\) 
In  general — (i)  Property  owned  byaC 
corporation  that  becomes  property  of  a  RIC 
or  REIT.  Paragraph  (b)  of  this  section  does 
not  apply  if  the  RIC  or  REIT  that  was 
formerly  a  C  corporation  or  that  acquired 
property  from  a  C  corporation  makes  the 
election  described  in  paragraph  (c)(4)  of  this 
section.  A  RIC  or  REIT  that  makes  such  an 
election  wiU  be  subject  to  tax  on  the  net 
built-in  gain  in  the  converted  property  under 
the  rules  of  section  1374  and  the  regulations 
thereunder,  as  modified  by  this  paragraph  (c), 
as  if  the  RIC  or  RETT  were  an  S  corporation, 
(ii)  Property  subject  to  the  rules  of  section 
1374  owned  by  a  RIC.  REIT,  or  S  corporation 
that  becomes  property  of  a  RIC  or  REIT.  If 
property  subject  to  the  rules  of  section  1374 
owned  by  a  RIC,  a  RETT,  or  an  S  corporation 
(the  predecessor)  becomes  the  property  of  a 
RIC  or  RETT  (the  successor)  in  a  continuation 
transaction,  the  rules  of  section  1374  apply 
to  the  successor  to  the  same  extent  that  the 
predecessor  was  subject  to  the  rules  of 
section  1374  with  respect  to  such  property, 
and  the  10-year  recognition  period  of  the 
successor  with  respect  to  such  property  is 
reduced  by  the  portion  of  the  10-year 
recognition  period  of  the  predecessor  that 
expired  before  the  date  of  the  continuation 
transaction.  For  this  purpose,  a  continuation 
transaction  means  the  qualification  of  the 
predecessoE  as  a  RIC  or  RETT  or  the  transfer 
of  property  from  the  predecessor  to  the 
successor  in  a  transaction  in  which  the 
successor's  basis  in  the  transferred  property 
is  determined,  in  whole  or  in  part,  by 
reference  to  the  predecessor's  basis  in  that 
property. 

(2)  Modification  of  section  1374 
treatment— i^]  Net  recognized  built-in  gain  for 
RETTs—iA.)  Prelimitation  amount.  The 
prelimitation  amount  determined  as 
provided  in  §  1.1374-2(a)(l)  is  reduced  by 
the  portion  of  such  amount,  if  any,  that  is 
subject  to  tax  under  section  857(b)(4).  (5),  (6). 
or  (7).  For  this  purpose,  the  amount  of  a 
RETT'S  recognized  built-in  gain  that  is  subject 
to  tax  under  section  857(b)(5)  is  computed  as 
follows: 

(1)  Where  the  tax  under  section  857(b)(5) 
is  computed  by  reference  to  section 
857(b)(5)(A),  the  amount  of  a  RETT'S 
recognized  built-in  gain  that  is  subject  to  tax 
under  section  857(b)(5)  is  the  tax  imposed  by 
section  857(b)(5)  multiplied  by  a  fraction  the 
numerator  of  which  is  the  amount  of 


recognized  built-in  gain  (without  regard  to 
recognized  built-in  loss  and  recognized  built- 
in  gain  from  prohibited  transactions)  that  is 
not  derived  from  sources  referred  to  in 
section  856(c)(2)  and  the  denominator  of 
which  is  the  gross  income  (without  regard  to 
gross  income  from  prohibited  transactions)  of 
the  RETT  that  is  not  derived  from  sources 
referred  to  in  section  8S6(c)(2). 

(2)  Where  the  tax  under  section  857(b)(5) 
is  computed  by  reference  to  section 
857(b)(5)(B),  the  amount  of  a  REIT's 
recognized  built-in  gain  that  is  subject  to  tax 
under  section  857(b)(5)  is  the  tax  imposed  by 
section  857(b)(5)  multiplied  by  a  fraction  the 
numerator  of  which  is  the  amount  of 
recognized  built-in  gain  (without  regard  to 
recognized  built-in  loss  and  recognized  built- 
in  gain  from  prohibited  transactions)  that  is 
not  derived  from  sources  referred  to  in 
section  856(c)(3)  and  the  denominator  of 
which  is  the  gross  income  (without  regard  to 
gross  income  frt>m  prohibited  transactions]  of 
the  RETT  that  is  not  derived  &t)m  sources 
referred  to  in  section  856(c)(3). 

(B)  Taxable  income  Hmitation.  The  taxable 
income  limitation  determined  as  provided  in 
§  1.1374-2(a)(2)  is  reduced  by  an  amount 
equal  to  the  tax  imposed  under  sections 
857(b)(5).  (6).  and  (7). 

(ii)  Loss  carryforwards,  credits  and  credit 
caTiyforwards—(f^)  loss  carryforwards. 
Consistent  with  paragraph  (c)(l)(i)  of  this 
section,  net  operating  loss  carryforwards  and 
capital  loss  carryforwards  arising  in  taxable 
years  for  which  the  corporation  that 
generated  the  loss  was  not  subject  to 
subchapter  M  of  chapter  1  of  the  Code  are 
allowed  as  a  deduction  against  net 
recognized  built-in  gain  to  the  extent  allowed 
under  section  1374  and  the  regulations 
thereunder.  Such  loss  carryforwards  must  be 
used  as  a  deduction  against  net  recognized 
built-in  gain  for  a  taxable  year  to  the  greatest 
extent  possible  before  such  losses  can  be 
used  to  reduce  investment  company  taxable 
income  for  purposes  of  section  852(b)  or  real 
estate  investment  trust  taxable  income  for 
purposes  of  section  857(b)  for  that  taxable 
year. 

(B)  Credits  and  credit  carryforwards. 
Consistent  with  paragraph  (c}(l)(i)  of  this 
section,  minimum  tax  credits  and  business 
credit  carryforwards  arising  in  taxable  years 
for  which  the  corporation  that  generated  the 
credit  was  not  subject  to  subchapter  M  of 
chapter  1  of  the  Internal  Revenue  Code  are 
allowed  to  reduce  the  tax  imposed  on  net 
recognized  built-in  gain  under  this  paragraph 
(c)  to  the  extent  allowed  under  section  1374 
and  the  regulations  thereunder.  Such  credits 
and  credit  carryforwards  must  be  used  to 
reduce  the  tax  imposed  under  this  paragraph 
(c)  on  net  recognized  built-in  gain  for  a 
taxable  year  to  the  greatest  extent  {xissible 
before  such  credits  and  credit  carryforwards 
can  be  used  to  reduce  the  tax,  if  any.  on 
investment  company  taxable  income  for 
purposes  of  section  852(b)  or  on  real  estate 
investment  trust  taxable  income  for  purposes 
of  section  857(b)  for  that  taxable  year. 

(iii)  10-year  recognition  period.  In  the  case 
of  a  conversion  transaction  that  is  a 
qualification  of  a  C  corporation  as  a  RIC  or 
RETT,  the  10-year  recognition  period 
described  in  section  1374(d)(7)  begins  on  the 


first  day  of  the  RICs  or  RETT'S  first  taxable 
year.  In  the  case  of  other  conversion 
transactions,  the  10-year  recognition  period 
begins  on  the  day  the  property  is  acquired  by 
the  RIC  or  RETT. 

(3)  Coordination  with  subchapter  M  rules — 
(i)  Recognized  built-in  gains  andlosses 
subject  to  subchapter  M.  Recognized  built-in 
gains  and  losses  of  a  RIC  or  REIT  are 
included  in  computing  investment  company 
taxable  income  for  purposes  of  section 
852(b)(2),  real  estate  investment  trust  taxable 
income  for  purposes  of  section  857(b)(2), 
capital  gains  for  purposes  of  sections 
852(b)(3)  and  857(b)(3),  gross  income  derived 
from  sources  within  any  foreign  country  or 
possession  of  the  United  States  for  purposes 
of  section  853,  and  the  dividends  paid 
deduction  for  purposes  of  sections 
852(b)(2)(D).  852(b)(3)(A),  857(b)(2)(B),  and 
857(b)(3)(A). 

(ii)  Treatment  of  tax  imposed.  The  amount 
of  tax  imposed  under  this  paragraph  (c)  on 
net  recognized  built-in  gain  for  a  taxable  year 
is  treated  as  a  loss  sustained  by  the  RIC  or 
the  RETT  during  such  taxable  year.  The 
character  of  the  loss  is  determined  by 
allocating  the  tax  proportionately  (based  on 
recognized  built-in  gain)  among  the  items  of 
recognized  built-in  gain  included  in  net 
recognized  built-in  gain.  With  respect  to 
RICs.  the  tax  imposed  under  this  paragraph 
(c)  on  net  recognized  built-in  gain  is  treated 
as  attributable  to  the  portion  of  the  RICs 
taxable  year  occurring  after  October  31. 

(4)  Making  the  section  1374  electioit—{i]  In 
general.  A  RIC  or  RETT  makes  a  section  1374 
election  with  the  following  statement: 
"(Insert  name  and  employer  identification 
number  of  electing  RIC  or  RETT]  elects  under 
§  1.337-6T(c)  to  be  subject  to  the  rules  of 
section  1374  and  the  regulations  thereunder 
with  respect  to  its  property  that  formerly  was 
held  by  a  C  corporation,  [insert  name  and 
employer  identification  number  of  the  C 
corporation,  if  different  from  name  and 
employer  identification  number  of  the  RIC  or 
REIT]."  However,  a  RIC  or  RETT  need  not  file 
an  election  under  this  paragraph  (c).  but  will 
be  deemed  to  have  made  such  an  election  if 
it  can  demonstrate  that  it  informed  the  IRS 
prior  to  January  2,  2002,  of  iU  intent  to  make 
a  section  1374  election.  An  election  under 
this  paragraph  (c)  is  irrevocable. 

(ii)  Time  for  making  the  elisction.  An         ^ 
election  imder  this  paragraph  (c)  may  be  filed 
by  the  RIC  or  RETT  with  any  Federal  income 
tax  return  filed  by  the  RIC  or  RETT  on  or 
before  March  15,  2003,  provided  that  the  RIC 
or  RETT  has  reported  consistentiy  with  such 
election  for  all  periods. 

(5)  Example.  "The  rules  of  this  paragraph  (c) 
are  illustrated  by  the  ToUowing  example: 

Example.  Section  1374  treatment  on  REiT 
election,  (i)  X.  a  C  corporation  that  is  a 
calendar-year  taxpayer,  elects  to  be  taxed  as 
a  RETT  on  its  1994  tax  return,  which  it  files 
on  March  15, 1995.  As  a  result,  X  is  a  RETT 
for  its  1994  taxable  year  and  would  be  subject 
to  deemed  sale  treatment  under  paragraph  (b) 
of  this  section  but  for  X's  timely  election  of 
section  1374  treatment  under  this  paragraph 
(c).  X  chooses  not  to  rely  on  §  1.337(d)-5T. 
As  of  the  begiiming  of  the  1994  taxable  year. 
X's  property  consisted  of  Real  Property, 
which  is  not  section  1221(a)(1)  property  and 
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which  had  a  fair  mariiet  value  of  $100,000 
and  an  adjusted  basis  of  SSO.OOO,  and 
S25.000  cash.  X  also  had  accumulated 
earnings  and  profits  of  $25,000^  unrestricted 
net  operating  loss  canyforwards  of  $3,000. 
and  unrastricted  business  credit 
carryforwards  of  $2,000.  On  ]uly  1. 1997,  X 
sells  Real  Property  for  $110,000.  For  its  1997 
taxable  year.  X  iua  net  income  other  than 
recognized  built-in  gain.  Assume  the  highest 
coipcvate  tax  rate  is  35%. 

(ii)  Upon  its  election  to  be  taxed  as  a  RETT, 
X  retains  its  $80,000  basis  in  Real  Property 
and  its  $25,000  accumulated  earnings  and 
profits.  X  retains  its  $3,000  of  net  operating 
loss  carryforwards  and  its  $2,000  of  business 
credit  canyforwards.  To  satisfy  section 
857(a)(2)(B).  X  must  distribute  $25,000,  an 
amoimt  equal  to  its  earnings  and  profits 
accumulated  in  non-RElT  years,  to  its 
shareholders  by  the  end  of  its  1994  taxable 
year. 

(iii)  Upon  X's  sale  of  Real  Property  in  1997, 
X  recognises  gain  of  $30,000  ($110,000- 
$80,000).  X's  recognized  built-in  gain  for 
purposes  of  applying  section  1374  is  $20,000 
($100,000  fair  market  value  as  of  the 
beginning  of  X's  first  taxable  year  as  a  RETT — 
$80,000  basis).  Because  X  has  net  income 
other  than  recognized  built-in  gain  for  its 
1997  taxable  year,  the  taxable  income 
limitation  does  not  apply.  X,  therefore,  has 
S20.000  net  recognized  built-in  gain  for  the 
year.  Assuming  that  X  has  not  used  its  $3,000 
of  net  operating  loss  carryforwards  in  a  prior 
taxable  year  and  that  their  use  is  allowed 
under  section  1374(b)(2)  and  §  1.1374-5,  X  is 
allowed  a  $3,000  deduction  against  the 
$20,000  net  recognized  built-in  gain.  X 
would  owe  tax  of  $5,950  (35%  of  $17,000)  on 
its  net  recognized  built-in  gain,  except  that  X 
may  uae  its  $2,000  of  business  credit 
cairyforwards  to  reduce  this  tax.  assuming 
that  X  has  not  used  the  credit  carryforwards 
in  a  prior  taxable  year  and  that  their  use  is 
allowed  under  section  1374(b)(3)  and 
§  1.1374-6.  Thus.  X  owes  tax  of  $3,950  under 
this  paragraph  (c).  For  purposes  of 
subchapter  M.  X's  earnings  and  profits  for  the 
year  increase  by  $26,050  ($30,000  capital 
gain  on  the  sale  of  Real  Property— $3,950  tax 
under  this  paragraph  (c)). 

(iv)  To  compute  X's  net  capital  gain  for 
purposes  of  section  857(b)(3]  for  the  taxable 
year,  the  $20,000  of  net  recognized  built-in 
gain  less  the  $3,950  of  tax  imposed  on  that 
gain  is  added  to  X's  capital  gain  (or  loss),  if 
any,  that  is  not  recognized  built-in  gain  (or 
loss). 

■  (d)  Exceptions — (1)  Gain  otherwise 
recognized.  Paragraph  (a)  of  this  section 
does  not  apply  to  any  conversion 
transaction  to  the  extent  that  gain  or  loss 
otherwise  is  recognized  on  such 
conversion  transaction.  See.  for 
example,  sections  336, 351(b),  356, 
357(c),  367,  and  1001. 

(2)  Re-election  of  BIC  or  RETT  status— 
(i)  Generally.  Except  as  provided  in 
paragraphs  (d)(2)(ii}  and  (iii)  of  this 
section,  paragraph  (a)(1)  of  ^s  section 
does  not  apply  to  any  corporation  that — 

(A)  Immediately  prior  to  qualifying  to 
be  taxed  as  a  RIC  or  RETT  was  subject 


to  tax  as  a  C  corporation  for  a  period  not 
exceeding  two  ta3cable  years;  and 

(B)  Immediately  prior  to  being  subject 
to  tax  as  a  C  corporation  was  subject  to 
tax  as  a  RIC  or  RETT  for  a  period  of  at 
least  one  taxable  year. 

(ii)  Property  acquired  from  another 
corporation  while  a  C  corporation.  The 
exception  described  in  paragraph 
(d)(2)(i)  of  this  section  does  not  apply  to 
property  acquired  by  the  corporation 
while  it  was  subject  to  tax  as  a  C 
corporation  firom  another  corporation 
(whether  or  not  a  C  corporation)  in  a 
transaction  that  results  in  the  acquirer's 
basis  in  the  property  being  determined 
by  reference  to  a  C  corporation's  basis 
in  the  property. 

(iii)  RICs  and  REITs  previously  subject 
to  section  1374  treatment.  If  the  RIC  or 
HEIT  had  property  subject  to  paragraph 
(c)  of  this  section  before  the  RIC  or  RETT 
became  subject  to  tax  as  a  C  corporation 
as  described  in  paragraph  (d)(2)(i)  of 
this  section,  then  paragraph  (c)  of  this 
section  applies  to  the  RIC  or  RETT  upon 
its  requalification  as  a  RIC  or  REIT, 
except  that  the  10-year  recognition 
period  with  respect  to  such  property  is 
reduced  by  the  portion  of  the  10-year 
recognition  period  that  expired  before 
the  RIC  or  RETT  became  subject  to  tax 
as  a  C  corporation  and  by  the  period  of 
time  that  the  corporation  was  subject  to 
tax  as  a  C  corporation. 

(e)  Effective  date.  This  section  applies 
to  conversion  transactions  that  occur  on 
or  after  June  10, 1987,  and  before 
January  2,  2002.  In  lieu  of  applying  this 
section,  taxpayers  generally  may  apply 
§  1.337(d)-5T  to  determine  the  tax 
consequences  (for  all  taxable  years)  of 
any  conversion  transaction  that  occurs 
on  or  after  June  10, 1987  and  before 
January  2,  2002,  except  that  RICs  and 
REITs  that  are  subject  to  secticm  1374 
treatment  with  respect  to  a  conversion 
transaction  may  not  rely  on  §  1.337(d)- 
5T(b)(l),  but  must  apply  paragraphs 
(c)(l)(i).  (c)(2)(i).  (c)(2)(ii).  and  (c)(3)  of 
this  section,  with  respect  to  built-in 
gains  and  losses  recognized  in  taxable 
years  beginning  on  or  after  January  2, 
2002.  Taxpayers  are  not  prevented  from 
relying  on  §  1.337(d)-5T  merely  because 
they  elect  sectitHi  1374  treatment  in  the 
manner  described  in  paragraph  (c)(4)  of 
this  section  instead  of  in  the  manner 
described  in  §  1.337(d)-5T(b)(3)  and  (c). 
For  conversion  transactions  that  occur 
on  or  after  January  2.  2002,  see 
§  1.337(d)-7T.  This  section  expires  on 
December  31,  2004. 

fl.337(d)-7T   Tax  on  property  owned  by  a 
C  corporation  tiMt  bsconiM  property  of  a 
RIC  or  REIT  (tMiiporwy)u 

(a)  General  ifu/e— (1)  Property  owned 
byaC  corporation  that  becomes 


property  of  a  RIC  or  RETT.  If  property 
owned  by  a  C  corporation  (as  defined  in 
paragraph  (a)(2)(i)  of  this  section) 
becomes  the  property  of  a  RIC  or  REIT 
(the  converted  property)  in  a  craiversion 
transaction  (as  defined  in  paragraph 
(a)(2)(ii)  of  this  section),  then  section 
1374  treatment  will  apply  as  described 
in  paragraph  (b)  of  this  section,  unless 
the  C  corporation  elects  deemed  sale 
treatment  with  respect  to  the  conversion 
transaction  as  provided  in  paragraph  (c) 
of  this  section.  See  paragraph  (a)  of  this 
section  for  exceptions  to  this  paragraph 
(a). 

(2)  Definitions— {i)  C  corporation.  For 
purposes  of  this  section,  the  term  C 
corporation  has  the  meaning  provided 
in  section  1361(a)(2)  except  that  the 
term  does  not  include  a  RIC  or  RETT. 

(ii)  Conversion  transaction.  For 
purposes  of  this  section,  the  term 
conversion  transaction  means  the 
qualification  of  a  C  corporation  as  a  RIC 
or  RETT  or  the  transfer  of  property 
owned  by  a  C  corporation  to  a  RIC  or 
REIT. 

(b)  Section  1374  treatment— {1)  In 
general — (i)  Property  owned  byaC 
corporation  that  becomes  property  of  a 
RIC  or  RETT.  If  property  owned  by  a  C 
corporation  becomes  the  property  of  a 
RIC  or  RETT  in  a  conversion  transaction, 
then  the  RIC  or  REIT  vtrill  be  subject  to 
tax  on  the  net  built-in  gain  in  the 
converted  property  tmder  the  rules  of 
section  1374  and  the  regulations 
thereunder,  as  modified  by  this 
paragraph  (b).  as  if  the  RIC  or  RETT  were 
an  S  cmporation. 

(ii)  Property  subject  to  the  rules  of 
section  1374  owned  by  a  RIC.  RETT,  or 
S  corporation  that  becomes  property  of 
a  RIC  or  RETT.  If  property  sidiject  to  the 
rules  of  section  1374  owned  by  a  RIC, 
a  RETT,  or  an  S  corporation  (the 
predecessor)  becomes  the  property  of  a 
RIC  or  RETT  (the  successor)  in  a 
continuation  transaction,  the  rules  of 
section  1374  apply  to  the  successor  to 
the  same  extent  that  the  predecessor 
was  subject  to  the  rules  of  section  1374 
with  respect  to  such  property,  and  the 
10-year  recognition  period  of  the 
successor  with  respect  to  such  property 
is  reduced  by  the  portion  of  the  10-year 
recognition  period  of  the  predecessor 
that  expired  before  the  date  of  the 
continuation  transaction.  For  this 
purpose,  a  continuati<m  transaction 
means  the  qualification  of  the 
predecessor  as  a  RIC  or  RETT  or  the 
transfer  of  property  from  the 
predecessor  to  the  successor  in  a 
transaction  in  which  the  successor's 
basis  in  the  transfarred  property  is 
determined,  in  whole  or  in  part,  by 
refinencs  to  the  predecessor's  basis  in 
that  property. 
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(2)  Modification  of  section  1374 
treatment— (i)  Net  recoffiized  built-in 
gain  for  REITa—iA)  Prelimitation  ' 
amount.  The  prelimitation  amount 
determined  as  provided  in  §  1.1374- 
2(a)(1)  is  reduced  by  the  portion  of  such 
amount,  if  any,  that  is  subject  to  tax 
under  section  857(b)(4),  (5).  (6).  or  (7). 
For  this  purpose,  the  amount  of  a  REIT's 
recognized  built-in  gain  that  is  subject 
to  tax  under  section  857(b)(5)  is 
computed  as  follows: 

(1)  Where  the  tax  under  section 
857(b)(5)  is  computed  by  reference  to 
section  857(b)(5)(A),  the  amount  of  a 
REIT's  recognized  built-in  gain  that  is 
subject  to  tax  under  section  BS7(b)(5)  is 
the  tax  imposed  by  section  857(b)(5) 
multiplied  by  a  fraction  the  numerator 
of  which  is  the  amount  of  recognized 
built-in  gain  (without  regard  to 
recognized  built-in  loss  and  recognized 
built-in  gain  firom  prohibited 
transactions)  that  is  not  derived  firom 
sources  referred  to  in  section  856(c)(2) 
and  the  denominator  of  which  is  the 
gross  income  (without  regard  to  gross 
income  firom  prohibited  transactions)  of 
the  RETT  that  is  not  derived  firom 
sources  referred  to  in  section  856(c)(2). 

(2)  Where  the  tax  imder  section 
857(b)(S)  is  computed  by  reference  to 
section  857(b)(5)(B).  the  amount  of  a 
REITs  recognized  built-in  gain  that  is 
subject  to  tax  imder  section  857(b)(5)  is 
the  tax  imposed  by  section  857(b)(5) 
multiplied  by  a  fraction  the  nimierator 
of  which  is  tiie  amount  of  recognized 
built-in  gain  (without  regard  to 
recognized  built-in  loss  and  recognized 
built-in  gain  from  prohibited 
transactions)  that  is  not  derived  firom 
sources  referred  to  in  section  856(c)(3) 
and  the  denominator  of  which  is  the 
gross  income  (without  regard  to  gross 
income  firom  prohibited  transactions)  of 
the  RETT  that  is  not  derived  from 
sources  referred  to  in  section  856(c)(3). 

(B)  Taxable  income  limitation.  The 
taxable  income  limitation  determined  as 
provided  in  §  1.1374-2(a)(2)  is  reduced 
by  an  amount  equal  to  the  tax  imposed 
under  section  857(b)(5),  (6),  and  (7). 

(ii)  Loss  carryforwards,  credits  and 
credit  carryforwards — (A)  Loss 
ccaryforwards.  Consistent  wath 
paragraph  (b)(l)(i)  of  this  section,  net 
operating  loss  carryforwards  and  capital 
loss  caiT3rforwards  arising  in  taxable 
=  years  for  which  the  corporation  that 
generated  the  loss  was  not  subject  to 
subdiapter  M  of  chapt«r  1  of  the  Code 
are  allowed  as  a  deduction  against  net 
recognized  built-in  gain  to  the  extent 
allowed  under  section  1374  and  the 
regulations  thereimder.  Such  loss 
canyforwards  must  be  used  as  a 
deduction  against  net  recognized  built- 
in  gain  for  a  taxaUe  year  to  the  greatest 


extent  possible  before  such  losses  can  be 
used  to  reduce  investment  company 
taxable  income  for  purposes  of  section 
852(b)  or  real  estate  investment  trust 
taxable  income  for  purposes  of  section 
857(b)  for  t^t  taxable  year. 

(B)  Credits  and  credit  carryforwards. 
Consistent  with  paragraph  (b)(l)(i)  of 
this  section,  minimum  tax  credits  and 
business  credit  carryforwards  arising  in 
taxable  years  for  which  the  corporation 
that  generated  the  credit  was  not  subject 
to  subchapter  M  of  chapter  1  of  the 
Internal  Revenue  Code  are  allowed  to 
reduce  the  tax  imposed  on  net 
recognized  built-in  gain  under  this 
paragraph  (b)  to  the  extent  allowed 
under  section  1374  and  the  regulations 
thereimder.  Such  credits  and  credit 
carryforwards  must  be  used  to  reduce 
the  tax  imposed  under  this  paragraph 
(b)  on  net  recognized  built-in  gain  for  a 
taxable  year  to  the  greatest  extent 
possible  before  sud^  credits  and  credit 
carryforwards  can  be  used  to  reduce  the 
tax,  if  any,  on  investment  company 
taxable  income  for  purposes  of  section 
852(b)  or  on  real  estate  investment  trust 
taxable  income  for  purposes  of  section 
857(b)  for  that  taxable  year. 

(iii)  10-year  recognition  period.  In  the 
case  of  a  conversion  transaction  that  is 
a  qualification  of  a  C  corporation  as  a 
RIC  or  REIT,  the  10-year  recognition 
period  described  in  section  1374(d)(7) 
beg^  on  die  first  day  of  the  RICs  or 
REIT's  first  taxable  year.  In  the  case  of 
other  conversion  transactions,  the  10- 
year  recognition  period  begins  on  the 
day  the  property  is  acquired  by  the  RIC 
or  RETT. 

(3)  Coordination  with  subchapter  M 
rules — (i)  Recognized  built-in  gains  and 
losses  subject  to  subchapter  M. 
Recognized  built-in  gains  and  losses  of 
a  RIC  or  RETT  are  included  in 
computing  investment  company  taxable 
income  for  purposes  of  section 
852(b)(2),  real  estate  investment  trust 
taxable  income  for  purposes  of  section 
857(b)(2).  capital  gains  for  purposes  of 
sections^52(b)(3)  and  857a))(3),  gross 
income  derived  from  sources  wfithin  any 
foreign  country  or  possession  of  the 
United  States  for  purposes  of  section 
853,  and  the  dividends  paid  deduction 
for  piuposes  of  sections  852(b)(2)(D), 
852(b)(3)(A),  857(b)(2)(B).  and 
857(b)(3MA).  ^  _ 

(ii)  Treatment  of  tax  imposed.  Tne 
amount  of  tax  imposed  under  this 
paragraph  (b)  on  net  recognized  built-in 
gain  for  a  taxable  year  is  treated  as  a  loss 
sustained  by  the  RIC  or  the  REIT  during 
such  taxable  year.  The  character  of  the 
loss  is  determined  by  allocating  the  tax 
proportionately  (based  on  recognized 
built-in  gain)  among  the  items  of 
recogni^d  built-in  gain  included  in  net 


recognized  built-in  gain.  With  respect  to 
RICs,  the  tax  imposed  undw  this 
paragraph  (b)  on  net  recognized  built-in 
gain  is  treated  as  attributable  to  the 
portion  of  the  RICs  taxable  year 
occurring  after  October  31. 

(4)  Example.  The  rules  of  this 
paragi%ph  (b)  are  illustrated  by  the 
following  example: 

Example.  Section  1374  treatment  on  RETT 
election,  (i)  X,  a  C  corporation  that  is  a 
calendar-year  taxpayer,  elects  to  be  taxed  as 
a  REIT  on  its  2004  tax  return,  which  it  files 
on  March  15.  2005.  As  a  result.  X  is  a  REIT 
for  its  2004  taxable  year  and  is  subject  to 
section  1374  treatment  under  this  paragraph 
(b).  X  does  not  elect  deemed  sale  treatment 
under  paragraph  (c)  of  this  section.  As  of  the 
begiiming  of  the  2004  taxable  year.  X's 
property  consisted  of  Real  Property,  which  is 
not  section  1221(a)(1)  property  and  wtiich 
had  a  fair  market  value  of  $100,000  and  an 
adjusted  basis  of  $80,000.  and  $25,000  cash. 
X  also  had  accumulated  earnings  and  profits 
of  $25,000.  unrestricted  net  operating  loss 
canyforMrards  of  $3,000,  and  unrestricted 
business  credit  carryforwards  of  $2,000.  On 
July  1,  2007.  X  sells  Real  Property  for 
$110,000.  For  its  1997  taxable  year,  X  has  net 
income  other  than  recognized  built-in  gain. 
Assume  the  highest  corporate  tax  rate  is  35%. 
(ii)  Upon  its  election  to  be  taxed  as  a  RETT, 
X  retains  its  $80,000  basis  in  Real  Property 
and  its  $25,000  accumulated  earnings  and 
profits.  X  retains  its  $3,000  of  net  operating 
loss  carryforwards  and  iU  $2,000  of  business 
credit  cainyforwards.  To  satisfy  section 
857(a)(2)(B).  X  must  distribute  $25,000.  an 
amount  equal  to  its  earnings  and  profits 
accumulated  in  non-RETT  years,  to  its 
shareholders  by  the  end  of  its  2004  taxable 
year. 

(iii)  Upon  X's  sale  of  Real  Property  in  2007. 
X  recognizes  gain  of  $30,000  ($110,000— 
$80,000).'X's  recognized  built-in  gain  for 
purposes  of  applying  section  1374  is  $20,000 
($100,000  fair  market  value  as  of  the 
beginning  of  X's  first  taxable  year  as  a  RETT — 
$80,000  basis).  Because  X  has  net  income 
other  than  recognized  built-in  gain  for  its 
2007  taxable  year,  the  taxable  income 
limitation  does  not  apply.  X,  therefore,  has 
$20,000  net  recognized  built-in  gain  for  the 
year.  Assuming  &at  X  has  not  used  its  $3,000 
of  net  operating  loss  carryforwards  in  a  prior 
taxable  year  and  that  their  use  is  allowed 
under  section  1374(b)(2)  and  §  1.1374-5.  X  is 
allowed  a  $3,000  deduction  against  the 
$2C.0O0  net  recognized  built-in  gain.  X 
would  owe  tax  of  $5,950  (35%  of'$17.000)  on 
its  net  recognized  built-in  gain,  except  that  X 
may  use  its  $2,000  of  business  credit 
carryforwards  to  reduce  the  tax,  assuming 
that  X  has  not  used  the  credit  carryforwards 
in  a  prior  taxable  year  and  that  their  use  is 
allowed  under  section  1374(bM3j  and 
§  1.1374-6.  Thus,  X  owes  tax  of  $3,950  under 
this  paragraph  (b).  For  purposes  of 
subchapter  M,  X's  earnings  and  profits  for  the 
year  increase  by  $26,050  ($30,000  capital 
gain  on  the  sale  of  Real  P^perty— $3,950  tax 
under  this  paragraph  (b)). 

(iv)  To  compute  X's  net  capital  gain  for 
purposes  of  section  e57(b)(3)  for  the  taxable 
year,  the  $20,000  of  net  recognized  built-in 
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gain  less  the  $3,950  of  tax  imposed  on  that 
gain  is  added  to  X's  capital  gain  (or  loss),  if 
any.  that  is  not  recognized  built-in  gain  (or 
loss). 

(c)  Election  of  deemed  sale  . 
treatment— {1)  In  general.  Paragraph  (b) 
of  this  section  does  not  apply  if  the  C 
corporation  that  qualifies  as  a  RIC  or 
RETT  or  transfers  property  to  a  RIC  or 
RETT  makes  the  election  described  in 
paragraph  (c)(5)  of  this  section.  A  C 
corporation  that  makes  such  an  election  . 
recognizes  gain  and  loss  as  if  it  sold  the 
converted  property  to  an  unrelated  party 
at  fair  market  value  on  the  deemed  sale 
date  (as  defined  in  paragraph  (c)(3)  of 
this  section).  See  paragraph  (c)(4)  of  this 
section  concerning  limitations  on  the 
use  of  loss  in  computing  gain.  This 
paragraph  (c)  does  not  apply  if  its 
application  would  result  in  the 
recognition  of  a  net  loss.  For  this 
purpose,  net  loss  is  the  excess  of 
aggregate  losses  over  aggregate  gains 
(including  items  of  income),  without 
regard  to  character. 

(2)  Basis  adjustment.  If  a  corporation 
recognizes  a  net  gain  under  paragraph 
(c)(1)  of  this  section,  then  the  converted 
property  has  a  basis  in  the  hands  of  the 
RIC  m  RETT  equal  to  the  fair  market 
value  of  such  property  on  the  deemed 
sale  date. 

(3)  Deemed  sale  date—(i)  RIC  or  RETT 
qualifications.  If  the  conversion 
transaction  is  a  qualification  of  a  C 
corporation  as  a  RIC  or  RETT,  then  the 
deemed  sale  date  is  the  end  of  the  last 
day  of  the  C  corporation's  last  taxable 
year  befcae  the  first  ta3(able  year  in 
which  it  qualifies  to  be  taxed  as  a  RIC 
or  REFT. 

(ii)  Other  conversion  tmnsactions.  If 
the  conversion  transaction  is  a  transfer 
of  property  owned  by  a  C  corporation  to 
a  RIC  or  RETT,  then  the  deemed  sale 
date  is  the  end  of  the  day  before  the  day 
of  the  transfer. 

(4)  Anti-stuffing  rule.  A  C  corporation 
must  disregard  converted  property  in 
computing  gain  or  loss  recognized  on 
the  conversion  transaction  under  this 
paragraph  (c).  if — 

(i)  The  converted  property  was 
acquired  by  the  C  corporation  in  a 
transaction  to  which  section  351 
applied  or  as  a  contribution  to  capital; 

(ii)  Such  converted  property  had  an 
adjusted  basis  immediately  after  its 
acquisition  by  the  C  corporation  in 
excess  of  its  &ir  market  value  on  the 
date  of  acquisition;  and 

(iii)  The  acquisition  of  such  converted 
property  by  the  C  corporation  was  part 
of  a  plan  a  principal  piupose  of  wMch 
was  to  reduce  gain  recognized  by  the  C 
corporation  in  connection  with  the 
conversion  transaction.  For  purposes  of 


this  paragraph  (c)(4).  the  principles  of 
section  336(d)(2)  apply. 

(5)  Making  the  deemed  sale  election. 
A  C  corporation  makes  the  deemed  sale 
election  with  the  following  statement: 
"(Insert  name  and  employer 
identification  number  of  electing 
corporation]  elects  deemed  sale 
treatment  under  §  1.337(d)-7T(c)  with 
respect  to  its  property  that  was 
converted  to  property  of,  or  transferred 
to,  a  RIC  or  RETT,  [insert  name  and 
employer  identification  number  of  the 
RIC  or  RETT,  if  different  from  the  name 
and  employer  identification  number  of 
the  C  corporation]."  This  statement 
must  be  attached  to  the  Federal  income 
tax  return  of  the  C  corporation  for  the 
taxable  year  in  which  the  deemed  sale 
occurs.  An  election  under  this 
paragraph  (c)  is  irrevocable. 

(6)  Examples.  The  rules  of  this 
paragraph  (c)  are  illustrated  by  the 
following  examples: 

Example  1 .  Deemed  sale  treatment  on 
merger  into  RIC.  (i)  X,  a  calendar-year 
taxpayer,  has  qualified  as  a  RIC  since  January 
1,  2001.  On  May  31.  2004.  Y,  a  C  corporation 
and  calendar-year  taxpayer,  transfers  all  of  its 
property  to  X  in  a  transaction  that  qualifies 
as  a  reorganization  under  section 
368(a)(1)(C).  As  a  result  of  the  transfer.  Y 
would  be  subfect  to  section  1374  treatment 
under  paragraph  (b)  of  this  section  but  for  its 
timely  election  of  deemed  sale  treatment 
under  this  paragraph  (c).  As  a  result  of  such 
election,  Y  is  subject  to  deemed  sale 
treatment  on  its  tax  return  for  the  short 
taxable  year  ending  May  31.  2004.  On  May 
31. 2004.  Y's  only  assets  are  Capital  Asset, 
which  has  a  feir  market  value  of  $100,000 
and  a  basis  of  $40,000  as  of  the  end  of  May 
30.  2004,  and  $50,000  cash.  Y  also  has  an 
unrestricted  net  operating  loss  carryforward 
of  $12,000  and  accumulated  earnings  and 
profits  of  $50,000.  Y  has  no  taxable  income 
for  the  short  taxable  year  ending  May  31, 
2004,  other  than  gain  recognized  under  this 
paragraph  (c).  In  2007,  X  sells  Capital  Asset 
for  $110,000.  Assume  the  applicable 
corporate  tax  rate  is  35%. 

(ii)  Under  this  paragraph  (c),  Y  is  treated 
as  if  it  sold  the  converted  property  (Capital 
Asset  and  $50,000  cash)  at  fair  market  value 
on  May  30, 2004,  recognizing  $60,000  of  gain 
($150,000  amount  realized -$90,000  basis).  Y 
must  report  the  gain  on  its  tax  return  for  the 
short  taxable  year  ending  May  31,  2004.  Y 
may  offset  this  gain  with  its  $12,000  net 
operating  loss  carryforward  and  will  pay  tax 
of  $16,800  (35%  of  $48,000). 

(iii)  Under  section  381.  X  succeeds  to  Y's 
accumulated  earnings  and  profits.  Y's 
accumulated  earnings  and  profits  of  $50,000 
increase  by  $60,000  and  decrease  by  $16,800 
as  a  result  of  the  deemed  sale.  Thus,  the 
aggregate  amount  of  subchapter  C  earnings 
and  profits  that  must  be  distributed  to  satisfy 
section  852(a)(2)(B)  is  $93,200  ($50,000  + 
$60,000  -  $16,800).  X's  basis  in  Capital 
Asset  is  $100,000.  On  X's  sale  of  Capital 
Asset  in  2007.  X  recognizes  $10,000  of  gain 
which  is  taken  into  account  in  computing  X's 


net  capital  gain  for  purposes  of  section 
852(b)(3). 

Example  2.  Loss  limitation,  (i)  Assume  the 
facts  are  the  same  as  those  described  in 
£xamp/e  2.  but  that,  prior  to  the 
reorganization,  a  shareholder  of  Y 
contributed  to  Y  a  capital  asset.  Capital  Asset 
2,  which  has  a  fair  market  value  of  $10,000 
and  a  basis  of  $20,000,  in  a  secticm  351 
transaction. 

(ii)  Assuming  that  Y's  acquisition  of 
Capital  Asset  2  was  made  pursuant  to  a  plan 
a  principal  purpose  of  which  was  to  reduce 
the  amount  of  gain  that  Y  would  recognize 
in  connection  with  the  conversion 
transaction.  Capital  Asset  2  would  be 
disregarded  in  computing  the  amount  of  Y's 
net  gain  on  the  conversion  transaction. 

(d)  Exceptions — (1)  Gain  otherwise 
recognized.  Paragraph  (a)  of  this  section 
does  not  apply  to  any  conversion 
transaction  to  the  extent  that  gain  or  loss 
otherwise  is  recognized  on  such 
conversion  transaction.  See.  for 
example,  sections  336. 351(b),  356, 
3S7(c),  367,  and  1001. 

(2)  Re-election  of  RIC  or  RETT  status— 
(i)  Generally.  Except  as  provided  in 
paragraphs  (d)(2)(ii)  and  (d)(2)(iii)  of 
this  section,  paragraph  (a)(1)  of  this 
section  does  not  apply  to  any 
corporation  that — 

(A)  Immediately  prior  to  qualifying  to 
be  taxed  as  a  RIC  or  RETT  was  subject 

to  tax  as  a.C  corporation  for  a  period  not 
exceeding  two  taxable  years;  and 

(B)  Immediately  prior  to  being  subject 
to  tax  as  a  C  corporation  was  subject  to 
tax  as  a  RIC  or  REIT  for  a  period  of  at 
least  one  taxable  year. 

(ii)  Pmparty  acquired  firom  another 
corporation  while  a  C  corporation.  The 
exception  described  in  paragraph 
(d)(2)(i)  of  this  section  does  not  apply  to 
property  acquired  by  the  corporation 
while  it  was  subject  to  tax  as  a  C 
corporation  from  another  corporation 
(whether  or  not  a  C  corporation)  in  a 
transaction  that  results  in  the  acquirer's 
basis  in  the  property  being  determined 
by  reference  to  a  C  corporation's  basis 
in  the  property. 

(iii)  RICs  and  REITs  previously  subject 
to  section  1374  treatment.  If  the  RIC  or 
REIT  had  property  subject  to  paragraph 
(b)  of  this  section  before  the  RIC  or  RETT 
became  subject  to  tax  as  a  C  corporation 
as  described  in  paragraph  (d)(2)(i)  of 
this  section,  then  paragra{^  (b)  of  this 
section  applies  to  the  RIC  or  RETT  upon 
its  requalification  as  a  RIC  or  RETT, 
except  that  the  10-year  recognition 
period  with  respect  to  such  property  is 
reduced  by  the  portion  of  the  10-year 
recognition  period  that  expired  before 
the  RIC  or  RETT  became  subject  to  tax 
as  a  C  corporation  and  by  the  period  of 
time  that  the  corporation  was  subject  to 
tax  as  a  C  corporation. 
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(e)  Special  rule  for  partnerships.  The 
principles  of  this  section  apply  to 
property  transferred  by  a  partnership  to 
a  RIC  or  RETT  to  the  extent  of  any  C 
corporation  partner's  proportionate 
share  of  the  transferred  property.  For 
example,  if  a  C  corporation  owns  a  20 
percent  interest  in  a  partnership  and 
that  partnership  contributes  an  asset  to 
a  RETT  in  a  section  351  transaction,  then 
the  partnership  shall  be  treated  as  a  C 
corporation  with  respect  to  20  percent 
of  the  asset  contributed  to  the  RETT.  If 
the  partnership  were  to  elect  deemed 
sale  treatment  under  paragraph  (c)  of 
this  section  with  respect  to  such 
transfer,  then  any  gain  recognized  by  the 
partnership  on  the  deemed  sale  must  be 
specially  dlocated  to  the  C  corporation 
partner. 

(f)  Effective  date.  This  section  applies 
to  conversion  transactions  that  occur  on 
or  after  January  2,  2002.  For  conversion 
transactions  that  occurred  on  or  after 
June  10, 1987  and  before  January  2, 
2002,  see  §  1.337(d)-5T  and  §  1.337(d)- 
6T.  "This  section  expires  on  December 
31,  2004. 

PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  4.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  5.  In  §602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

1802.101    0MB  Control  numbare. 

»        •        •        »        * 

(b)*  *  • 

CFR  part  or  section  wtiere       Current  OMB 
identified  or  described  control  No. 


1.337(d)-€T 
1.337(d)-7T 


1545-1672 
1545-1672 


Approved:  December  20,  2001. 
Robert  E.  Wenxel. 

Deputy  Commissioner  of  Internal  Revenue. 
Mark  Weinberger. 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  01-31969  Filed  12-31-01;  8:45  am] 
BNJJNG  CODE  4>N-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  lie 

[CGDOS-01-122] 

RIN2115-^AA9e 

Special  Anchorage  Area:  Henderson 
HartMX,  NY 

agency:  Coast  Guard,  DOT. 

ACTION:  Final  rule;  request  for  additional 

comments. 

SUMMARY:  The  purpose  of  this  document 
is  to  solicit  comments  on  the 
appropriate  size  of  the  Henderson 
Harbor  Special  Anchorage  Area.  On 
March  7,  2000,  the  Coast  Guard 
published  a  final  rule  that  substantially 
increased  the  size  of  the  special 
anchorage  area.  Due  to  concerns  from 
the  local  cominunity,  the  Coast  Guard  is 
soliciting  additional  comments 
regarding  the  appropriate  size  of  the 
Special  Anchorage  Area. 
DATES:  Comments  must  be  received  by 
April  2,  2002. 

ADDRESSES:  You  may  mail  comments  to 
Commander  (mco-1),  Ninth  Coast 
Guard  District,  1240  E.  Ninth  Street, 
Qeveland,  Ohio  44199-2060,  or  deliver 
them  to  room  2069  at  the  same  address 
between  9  a.m.  and  2  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (216)  902- 
6056. 

The  Ninth  Coast  Guard  District 
Marine  Safety  Office  maintains  the 
public  docket.  Comments,  and 
doctunents  indicated  in  this  preamble, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  2069,  Ninth  Coast  Guard  District, 
between  9  a.m.  and-2  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  WIFORMATION  CONTACT: 
Commander  Ronald  Branch,  Chief. 
Marine  Safety  Compliance  Operations 
Branch,  Ninth  Coast  Guard  District 
Marine  Safety  Office,  1240  E.  Ninth 
Street,  Cleveland,  Ohio  44199-2060. 
The  phone  number  is  (216)  902-6056. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  data, 
views,  or  argiunents.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  docket 
(CGD09-G1-122)  and  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  two 
copies  of  all  comments  and  attachments 
in  an  tmbound  format,  no  larger  than 


8V2  by  11  inches,  suitable  for  copying 
and  electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped,  self-addressed 
postcards  or  envelopes. 

Background  Information 

The  Coast  Guard  published  a  Notice 
of  Proposed  Rulemaking  (NPRM)  in  the 
Federal  Register  on  November  5, 1999 
(64  FR  60399).  During  the  comment 
period  for  the  NPRM,  the  Coast  Guard 
received  several  positive  comments 
from  the  community  regarding  the 
proposed  enlargement  of  the  anchorage 
area.  Following  the  close  of  the 
comment  period  on  January  4,  2000,  the 
Coast  Guard  published  a  final  rule  in 
the  Federal  Register  on  March  7.  2000 
(65  FR  11892). 

The  final  rule  extended  anchorage 
area  A  approximately  1000  feet  while 
keeping  the  width  approximately  the 
same  as  the  existing  anchorage  area.  The 
additional  anchorage  area  was  requested 
to  compensate  for  the  loss  of  safe 
anchorage  area  due  to  lower  water 
levels.  Since  vessels  must  request 
permission  fit)m  the  Henderson  Harbor 
Town  Harbormaster  before  anchoring  or 
mooring  in  the  special  anchorage  area, 
the  additional  area  gave  the  Town 
Harbormaster  increased  deepwater  areas 
in  which  to  direct  vessels  for  safe 
anchorage. 

The  Coast  Guard  has  received  letters 
and  requests  fiY)m  members  of  the 
commimity,  as  well  as  town  leaders, 
indicating  that  they  would  like  to  see  an 
additional  change  to  the  anchorage  area. 
Persons  submitting  comments  should  do 
as  directed  under  request  for  commente 
above,  and  reply  to  the  following 
specific  suggested  anchorage  areas. 
Form  letters  simply  citing  anecdotal 
evidence  or  stating  support  for  or 
opposition  to  regulations,  without 
providing  substantive  data  or  arguments 
do  not  supply  support  for  regulations. 
The  following  two  options  are  being 
considered: 

1.  Continue  To  Use  Current  Enlarged 
Anchorage  Area 

(a)  Area  A.  The  area  in  the  southern 
portion  of  Henderson  Harbor  west  of  the 
Henderson  Harbor  Yacht  Club  bounded 
by  a  line  beginning  at  latitude  43°51' 
08.8'  N.  longitude  76°12'  08.9'  W, 
thence  to  43''51'09.0  N,  76n2.19.0  W. 
thence  to  43°51'33.4"  N.  76n2'19.0'  W. 
thence  to  43<'51'33.4'  N,  76n2'09.6'  W. 
thence  to  the  point  of  the  beginning. 
These  coordinates  are  based  upon  North 
American  Datum  1983  (NAD  83). 

(b)  Area  B.  The  area  in  the  southern 
portion  of  Henderson  Harbor  north  of 
Graham  Creek  Entrance  Light  Iraunded 
by  a  line  beginning  at  latitude 
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43''51'21.8''  N.  longitude  Ze'll'SS.Z"  W. 
thence  to  latitude  43''51'21.7''  N. 
longitude  76''12'05.5''  W,  thence  to 
latitude  43''51'33.4"  N,  longitude 
76''12'06.2''  W,  thence  to  latitude 
43'*51'33.6''  N.  longitude  76«'12'00.8"  W. 
thence  to  the  point  of  the  beginning.  All 
nautical  positions  are  based  on  North 
American  Datiun  1983  (NAD  83). 

2.  Revert  Anchorage  Area  A  Back  to 
Previous  Smaller  Size 

(a)  Area  A.  The  area  in  the  southern 
portion  of  Henderson  Harbor  west  of  the 
Henderson  Harbor  Yacht  club  bounded 
by  a  line  beginning  at  43'?1'08.8'  N, 
76"'12'08.9'  W.  thence  to  43''51'09.0''  N, 
76''12'19.(r  W.  thence  to  43<'51'23.8''  N, 
76«'12'19.0  W,  thence  to  43''51'23.8'  N. 
76n2'09.6' W,  and  then  back  to  the 
beginning.  These  coordinates  are  based 
upon  North  American  Datum  1983 
(NAD  83). 

(b)  Area  B.  The  area  in  the  southern 
portion  of  Henderson  Harbor  north  of 
Graham  Creek  Entrance  light  bounded 
by  a  line  beginning  at  latitude 
43°51'21.8'  N.  longitude  76''11'58.2''  W. 
thence  to  latitude  43*'51'21.7'  N. 
longitude  76»12'05.5''  W.  thence  to 
latitude  43°51'33.4''  N,  longitude 
76'»12'06.2''  W,  thence  to  latitude 
43»51'33.6'  N.  longitude  76»12'00.8''  W. 
thence  to  the  point  of  the  beginning.  All 
nautical  positions  are  based  on  North 
American  Datum  1983  (NAD  83). 

Dated:  December  17. 2001. 

lames  D.H11U. 

Rear  Admirtd.  U.S.  Coast  Guard.  Commander, 
Ninth  Coast  Guard  District. 

(FR  Doc.  01-32042  Filed  12-31-01;  8:45  am) 
■LUNG  CODE  4»10-1S-r 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40CFRPwt52 
[CA2S2-0312e; 


"       1 

;  FRL-71 18-81 


InlBriin  Rrarf  DeleiiniiMUuii  Thst  State 
Haa  Corradad  ttw  Dafldancy 

AGBCY:  Environmaital  Protecticm 

Agency  (EPA). 

ACTION:  Interim  final  determination. 


;  Elsewhere  in  today's  Federal 
Kagister,  EPA  has  published  a  direct 
final  rulemaking  fully  approving 
revisions  to  the  California  State 
Implementation  Plan.  The  revisions 
concern  Mojave  Desert  Air  Quality 
Management  rule  1161.  EPA  has  also 
published  a  proposed  rulemaking  to 
provide  the  public  with  an  opportunity 
to  comment  on  EPA's  action.  If  a  person 
submits  adverse  comments  on  EPA's 


direct  final  action,  EPA  will  withdraw 
its  direct  final  rule  and  will  consider 
any  comments  received  before  taking 
final  action  on  the  State's  submittal. 
Based  on  the  proposal,  EPA  is  making 
an  interim  final  determination  by  this 
action  that  the  State  has  corrected  the 
deficiency  for  which  a  sanctions  clock 
began  on  May  11,  2000.  This  action  will 
defer  the  imposition  of  the  offset  and 
highway  sanctions.  Although  this  action 
is  effective  upon  publication,  EPA  will 
take  comment.  If  no  comments  are  - 
received  on  EPA's  approval  of  the 
State's  submittal,  the  direct  final  action 
published  in  today's  Federal  Register 
will  also  finalize  EPA's  determination 
that  the  State  has  corrected  the 
deficiency  that  started  the  sanctions 
clock.  If  comments  are  received  on 
EPA's  approval  and  this  interim  final 
action,  EPA  will  publish  a  final  notice 
taking  into  consideration  any  comments 
received. 

DATES:  This  action  becomes  effective 
January  2,  2002.  Comments  must  be 
received  by  February  1,  2002. 
ADDRESSES:  Written  comments  must  be 
submitted  to  Andrew  Steckel, 
Rulemaking  Section  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

Copies  of  the  rule  revisions  and  EPA's 
evaluation  report  are  available  for 
public  inspection  at  EPA's  Region  IX 
office  during  normal  business  hours. 
Copies  of  the  submitted  rule  revisions 
are  available  for  inspection  at  the 
following  locations: 
U.S.  Environmental  Protection  Agency, 

Region  IX,  Rulemaking  Office  (AIR- 

4),  Air  Division,  75  Hawthorne  Street. 

San  Francisco,  CA  94105 
California  Air  Resources  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Set^on,  2020  "L"  Street, 

Sacramento,  CA  95812. 
Mohave  Desert  Air  Quality  Management 

District,  14306  Park  Avenue. 

Victorville,  CA  92392 
FOR  FURTHER  INFORMATION  CONTACT: 
Chamjit  Bhullar,  Rulemaking  Office, 
AIR-4,  Air  Division,  U.S. 
Environmental  Protection  Agency, 
Region  DC,  75  Hawthorne  Street,  San 
Francisco,  CA  94105,  Telephone:  (415) 
972-3960 
SUPPLEMENTARY  MFORMATION: 

L  Background 

On  June  29, 1995,  the  State  submitted 
MDAQMD  Rule  1161.  for  which  EPA 
published  a  limited  disapproval  in  the 
Federal  Register  on  May  11,  2000.  65 
FR  11674.  EPA's  disapproval  action 
started  an  18-month  clock  for  the 
imposition  of  one  sanction  (followed  by 


a  second  sanction  6  months  later)  and 
a  24-month  clock  for  promulgation  of  a 
Federal  Implementation  Plan  (FIP).  The 
State  subsequently  submitted  a  revised 
version  of  this  rule  on  November  8, 
2001.  EPA  is  taking  direct  final  action 
on  this  submittal  pursuant  to  its 
modified  direct  final  policy  set  forth  at 
59  FR  24054  (May  10, 1994).  In  the 
Rules  section  of  today's  Federal 
Register,  EPA  has  issued  a  direct  final 
full  approval  of  the  State  of  California's 
submittal  of  MDAQMD  Rule  1161.  hi 
addition,  in  the  Proposed  Rules  section 
of  today's  Federal  Register,  EPA  has 
proposed  full  approval  of  the  State's 
submittal. 

Based  on  the  proposal  set  forth  in 
today's  Federal  Register,  EPA  believes 
that  it  is  more  likely  than  not  that  the 
State  has  corrected  the  original 
disapproval  deficiencies.  Therefore, 
EPA  is  taking  this  final  rulemaking 
action,  effective  on  publication,  finding 
that  the  State  has  corrected  the 
deficiencies.  However,  EPA  is  also 
providing  the  public  with  an 
opportimity  to  comment  on  this  final 
action.  If,  based  on  any  comments  on 
this  action  and  any  comments  on  EPA's 
proposed  full  approval  of  the  State's 
submittal,  EPA  determines  that  the 
State's  submittal  is  not  fully  approvable 
and  this  final  action  was  inappropriate, 
EPA  will  either  propose  or  take  final 
action  finding  that  itxe  State  has  not 
corrected  the  original  disapproval 
deficiraicies.  As  appropriate,  EPA  will 
also  issue  an  interim  final  determination 
or  a  final  determination  that  the 
deficiencies  have  been  corrected. 

This  action  does  not  stop  the 
sanctions  clock  that  started  for  this  area 
on  May  11,  2000.  However,  this  action 
will  defer  the  imposition  of  the  offset 
and  highway  sanctions.  If  EPA's  direct 
final  action  fully  approving  the  State's 
submittal  becomes  effective,  such  action 
will  permanently  stop  the  sanctions 
clock  and  will  permanently  lift  any 
imposed,  stayed  or  deferred  sanctions.  If 
EPA  must  withdraw  the  direct  final 
action  based  on  adverse  comments  and 
EPA  subsequently  determines  that  the 
State,  in  fact,  did  not  correct  the 
disapproval  deficiencies.  EPA  will  also 
determine  that  the  State  did  not  correct 
the  deficiency  and  the  sanctions 
consequences  described  in  the  sanctions 
rule  will  apply. 

n.  EPA  Action 

EPA  is  taking  interim  final  action 
finding  that  the  State  has  corrected  the 
disapproval  deficiency  that  started  the 
sanctions  clock.  Based  on  this  action, 
imposition  of  the  offset  and  highway 
sanctions  will  be  deferred  until  EPA's  ■ 
direct  filial  action  fully  approving  the 
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State's  submittal  becomes  effective  or 
until  EPA  takes  action  proposing  or 
finally  disapproving  in  whole  or  part 
the  State  sutoiittal.  If  EPA's  direct  final 
action  fully  approving  the  State 
submittal  becomes  effective,  at  that  time 
any  sanctions  clocks  will  be 
permanently  stopped  and  any  imposed 
sanctions  will  be  permanently  lifted. 

Because  EPA  has  preUminarily 
determined  that  the  State  has  an 
approvable  plan,  relief  bom  sanctions 
should  be  provided  as  qiiickly  as 
possible.  Therefore,  EPA  is  invoking  the 
good  cause  exception  to  the  30-day 
notice  requirement  of  the 
Administrative  Procedure  Act  because 
the  piupose  of  this  notice  is  to  relieve 
a  restriction.  See  5  U.S.C.  553(d)(1). 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22. 2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by ' 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
tmder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imfunded  mandate  or 
significantiy  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfimded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
-  between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
sub^antial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 


August  10. 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  VR  19885,  April  23, 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with,  applicable  law  for, 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission* 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
binden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Ri^ister.  A  major  rule 
cannot  take  e^ct  imtil  60  days  after  it 
is  published  in  die  Federal  Registn-. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  draiit  by  March  4.  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  find  rule  does 
not  afiiact  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 


enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental 
regulations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements. 

Dated:  November  29,  2001. 
Laura  Yoshii, 

.  Deputy  Regional  Administrator.  Reffon  IX. 
(FR  Doc.  01-32098  Filed  12-31-01;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  2S2-312a:  FRL-711S-1] 

Raviaiona  to  the  Califomia  State 
ImptomantaHon  Plan,  Mofava  Daaart 
Air  QuaHty  Management  Diatrict 

AGBICY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

■ 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Mojave  Desert  Air  Quality  Management 
District  (MDAQMD)  portion  of  the 
Califomia  State  Implementation  Plan 
(SIP).  These  revisions  concern  Oxides  of 
Nitrogen  (NOx)  emissions  firom  cement 
kilns.  We  are  approving  a  local  rule  that 
regulates  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  This  rule  is  effective  on  March  4. 
2002  without  further  notice,  unless  EPA 
receives  adverse  comments  by  February 
1,  2002.  If  we  receive  such  comment,  we 
will  publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  this  rule  will  not  take  effisct. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  DC,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitied  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  DC  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
U.S.  Environmental  Protection  Agency, 

Region  IX,  Rulemaking  Office  (AIR- 

4),  Air  Division,  75_Hawthome  Street, 

San  Francisco,  GA  94105. 
Califomia  Air  Resources  Board, 

Stationary  Source  Division,  Rule 
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Evaluation  Section,  2020  "L"  Street. 

Sacramento,  CA  95812. 
Mojave  Desert  AQMD,  14306  Park 

Avenue.  Victorville,  CA  92392-2310. 
FOR  FURTHER  MFORMATION  CONTACT: 
Chamjit  Bhullar,  Rulemaking  Office 
(AIR-4),  U.S.  Environmental  Protection 
Agency.  Region  K,  (415)  972-3960. 
8UPPLBIENTARY  MFORMATNM: 
Throughout  this  docimient.  "we,"  "us" 
and  "our"  refer  to  EPA. 
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I.  The  State's  Submittal 

A.  What  rule  did  the  State  submit? 

B.  Are  there  other  versions  of  this  rule? 
C  What  Is  the  purpose  of  the  submitted 

rule  revisions? 
U.  EPA's  Evaluation  and  Action. 

A.  How  is  EPA  evaluating  this  rule? 

B.  Does  the  rule  meet  the  evaluation 
criteria? 

C.  Public  comment  and  Hnal  action, 
in.  Background  information. 

Table  l.— Submitted  Rule 


Why  was  this  rule  submitted? 
rv.  Administrative  Reqiuraments 

I.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  we  are  approving 
with  the  dates  that  it  was  adopted  by  the 
local  air  tigency  and  submitted  by  the 
California  Air  Resources  Board  (CARS). 


Local  agency 


MDAQMD 


Rule  No. 


1161 


Rule  title 


Poflland  Cement  Kilns 


Adopted 


10/22/01 


Submitted 


11/8/01 


On  November  21, 2001,  this  rule 
submittal  was  found  to  meet  the 
completeness  criteria  in  40  CFR  part  51. 
appendix  V.  which  must  be  met  before 
formal  EPA  review. 

B.  Are  There  Other  Versions  of  This 
Rule? 

We  approved  a  version  of  Rule  1161 
into  the  SIP  on  May  11,  2000.  The 
MDAQMD  adopted  revisions  to  the  SIP- 
approved  version  on  October  22,  2001 
and  CARB  submitted  them  to  us  on 
November  8,  2001.  , 

r 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule  Revisions? 

Rule  1161  applies  to  cement 
manufacturing  operation  within  the 
Federal  Ozone  non-attainment  area 
nqgulated  by  the  MDAQMD.  This  rule 
controls  emi^on  of  oxides  of  nitrogen 
(NObd  horn  Portland  cement  kilns. 

On  May  11, 2000,  the  EPA  published 
a  limited  approval  and  limited 
disapprove  of  this  rule,  because  some 
rule  provisions  conflicted  with  section 
110  and  part  D  of  the  Clean  air  Act. 
Those  provisions  included  the 
following: 

1.  Alternative  Compliance  strategy  in 
section  (D). 

2.  .Exemption  during  start-up  and 
shutdown  in  section  (G)(1)(a). 

3.  Referring  to  a  rule  not  approved  in 
the  SIP  in  section  (G)(1)(c). 

The  revisions  are  designed  primarily 
to  correct  these  deficiencies.  The  TSD 
has  more  information  about  this  rule. 

n.  EPA's  EvahiatkHi  and  Action 

A.  How  Is  EPA  Evaluating  This  Rule? 

Generally,  SIP  rules  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
sections  182(a)(2)(A)  and  182(f)).  and 
mtjst  not  relax  existing  requirements 
(see  sections  110(1)  and  193).  The 


MDAQMD  regulates  an  ozone 
nonattainment  area  (see  40  CFR  part  81). 
so  Rule  1161  must  fulfill  RACT. 

Giudance  and  policy  doctmients  that 
we  used  to  define  specific  enforceability 
and  RACT  requirements  include  the 
following: 

1.  "State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble:  Clean  Air  Act 
Amendments  of  1990  Implementation  of 
Title  I;  Proposed  Rule,"  (the  NOx 
Supplement),  57  FR  55620,  November 
25, 1992. 

2.  "Issues  Relating  to  VOC  Regulation 
Cutpoints,  Deficiencies,  and  Deviations: 
aerification  to  Appendix  D  of 
November  24, 1987  Federal  Register 
Notice,"  (Blue  Book),  notice  of 
availability  published  in  the  May  25, 
1988  Federal  Re^er. 

3.  Nitrogen  Oxides  (NOx)  reastmaUy 
Available  Control  Technology  (RACT) 
for  the  repowering  of  Utility  Boilers, 
U.S.  EPA  Office  of  Air  Quality  Planning 
and  Standards,  March  9, 1994. 

B.  Does  This  Rule  Meet  the  Evaluation 
Criteria? 

We  believe  this  rule  corrects  the 
deficiencies  identified  in  oiu'  May  11, 
2000  action  and  is  consistent  with  the 
relevant  policy  and  guidance  regarding 
enforceability,  RACT,  and  SIP 
relaxations.  The  TSD  has  more 
information  on  our  evaluation. 

C.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  fiilly  approving  the 
submitted  rule  because  we  believe  it 
fulfills  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rule.  If  we  receive  adverse 
comments  by  February  1,  2002,  we  will 


publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  apivoval  will  be  effective 
without  further  notice  on  March  4. 
2002.  This  will  incorporate  this  rule 
into  the  federally  enfbrceable  SIP. 

m.  Backgroand  Information 

Why  Was  This  Rule  Submitted? 

NOx  helps  produce  ground-level 
ozone,  smog  and  particulate  matter, 
which  harm  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
control  NOx  emissions.  Table  2  lists 
some  of  the  national  milestones  leading 
to  the  submittal  of  this  local  agency 
NOx  rule. 

Table  2.— Ozone  Nonattainment 
Milestones 


Dale 

Event 

March  3, 1978 

EPA  promulgated  a  list  of 

ozone  nonattainment 

areas  under  the  Clean  Air 

Act  as  amended  in  1977. 

43  FR  8964;  40  CFR 

81.305. 

May  26. 1988 

EPA  notified  Governors  that 

parts  of  their  SIPs  were  In- 

adequate to  attain  and 

maintain  the  ozone  stand- 

ard and  requested  that 

Ihey  correct  the  defi- 

ciencies (EPA's  SIP- 

CaH).  See  section 

110(a)(2)(H)  of  the  pre- 

amendedAct 

November  15, 

Clean  Air  Act  Amendments 

1990. 

of  1990  were  enacted. 

Pub.  L  101-  549. 104 

SlaL  2399.  codified  at  42 

U.S.C.  7401-7671q. 
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Table  2.— Ozone  Nonattainment 
Milestones— Continued 


Date 

Event 

May  15, 1991 

Section  182(a)(2)(A)  requires 
that  ozone  nonattainment 
areas  correct  deficient 
RACT  mles  by  this  date. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  imfunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Uw  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Qean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  bom 
Environmental  Health  Risks  and  Safety 


Risks"  (62  FR  19885.  April  23. 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  SIP  submi^ion. 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technol(^  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Qean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  4,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subiects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone.  Reporting  and 
recordkeeping  requirements. 


Dated:  November  29.  2001. 
Uura  Yoshii. 
Deputy  Regional  Administrator,  Region  IX. 

Part  52.  Chapter  I.  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52-{AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Audiority:  42  U.S.C.  7401  etseq. 
Subpart  F— CaUfbmia 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(286)  and  (c)(287) 
to  read  as  follows: 

fS2.220    MeiiUflcaUonofpian. 

•  *.*** 
(c)*  *  • 

(286)  [Reserved]. 

(287)  New  and  amended  regulations 
for  the  following  APCD  were  submitted 
on  November  8. 2001  by  the  Governor's 
designee. 

(i)  Incorporation  by  reference. 

(A)  Mojave  Desert  Air  Quality 
Management  District. 

(1)  Rule  1161  adopted  on  October  22, 
2001. 

•  *        •        •        * 

[FR  Doc.  01-32099  Filed  12-31-01;  8:45  am) 
8HJJNG  COOE  <M0-60-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administretion 

49  CFR  Part  219 

[Docim  No.  2001-11213,  Notice  No.  1] 

RIN  2130-AA81 

Alcohol  and  Drug  Taatfng: 
Determination  of  Minimum  Random 
Teedng  Ratec  for  2002 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACnON:  Notice  of  determination. 


SUMMAItY:  Using  data  from  Management 
Information  System  armual  reports,  FRA 
has  determined  that  the  2000  rail 
industry  random  testing  positive  rate 
was  .20  percent  for  drugs  and  .79 
percent  for  alcohol.  Since  the  industry- 
wide random  drug  testing  positive  rate 
continues  to  be  below  1.0  percent,  the 
Federal  Railroad  Administrator 
(Administrator)  has  determined  that  the 
minimum  annual  random  drug  testing 
rate  for  the  period  January  1,  2002 
through  December  31.  2002  will  remain 
at  25  percent  of  covered  railroad 
employees.  Since  the  random  alcohol 
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testing  violation  rate  has  remained 
below  .5  percent  for  the  last  two  years, 
the  Administrator  has  determined  that 
the  minimum  random  alcohol  testing 
rate  will  remain  at  10  percent  of  covered 
railroad  employees  for  the  period 
January  1.  2002  through  DcK»mber  31, 
2002. 

DATES:  This  notice  is  effective  January  2, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lamar  Allen,  Alcohol  and  Drug  Program 
Manager,  Office  of  Safety  Enforcement, 
Mail  Stop  25,  Federal  Railroad 
Administration,  1120  Vermont  Avenue, 
NW.,  Washington.  DC  20005, 
(Telephone:  (202)  493-6313). 

SUPPLEMENTARY  MFORMATION: 

Administrator's  Determination  of  2002 
Kandom  Drug  and  Alcohol  Testing 
Rates 

In  a  final  rule  published  on  December 
2. 1994  (59  FR  62218),  ERA  annoimced 
that  it  will  set  future  minimimi  random 
drug  and  alcohol  testing  rates  according 
to  the  rail  industry's  overall  positive 
rate,  which  is  determined  using  annual 
railroad  drug  and  alcohol  program  data 
taken  from  FRA's  Management 
Information  System.  Based  on  this  data, 
the  Administrator  publishes  a  Federal 
Regisler  notice  each  year,  announcing 
the  minimimi  random  drug  and  alcohol 
testing  rates  for  the  following  year  (see 
49  CFR  219.602.  219.608). 

Under  this  performance-based  system, 
FRA  may  lower  the  minimiun  random 
drug  testing  rate  to  25  percent  whenever 
the  industry-wide  random  drug  positive 
rate  is  less  than  1.0  percent  for  two 
calendar  years  while  testing  at  50 
percent.  (For  both  drugs  and  alcohol, 
FRA  reserves  the  right  to  consider  other 
fiactors,  such  as  the  number  of  positives 
in  its  post-accident  testing  program, 
before  deciding  whether  to  lower  annual 
minimum  random  testing  rates).  FRA 
will  return  the  rate  to  50  percent  if  the 
industry-wide  random  dnig  positive  rate 
is  1.0  percent  or  higher  in  any 
subsequent  calendar  year. 

In  1994,  FRA  set  the  1995  minimum 
random  drug  testing  rate  at  25  percent 
because  1992  and  1993  industry  drug 
testing  data  indicated  a  random  drug 
testing  positive  rate  below  1.0  percent; 
since  then  FRA  has  continued  to  set  the 
minimum  random  drug  testing  rate  at  25 
percent  as  the  industry  positive  rate  has 
consistently  remained  hslow  1.0 
percent.  In  this  notice,  FRA  announces 
that  the  minimum  random  drug  testing 
rate  will  remain  at  25  percent  of  covered 
railroad  employees  for  the  period 
January  1,  2002  through  December  31, 
2002,  since  the  industry  random  drug 


testing  positive  rate  for  2001  was  .20 
percent. 

FRA  implemented  a  parallel 
performance-based  system  for  random 
alcohol  testing.  Under  this  system,  if  the 
industry-wide  violation  rate  is  less  than 
1.0  percent  but  greater  than  .5  percent, 
the  rate  will  he  25  percent.  FRA  will 
raise  the  rate  to  50  percent  if  the 
industry-wide  violation  rate  is  1.0 
percent  or  higher  in  any  subsequent 
calendar  year.  FRA  may  lower  the 
minimum  random  alcohol  testing  rate  to 
10  percent  whenever  the  industry-wide 
violation  rate  is  less  than  .5  percent  for 
two  calendar  years  while  testing  at  a 
higher  rate.  Since  the  industry-wide 
violation  rate  for  alcohol  has  remained 
below  .5  percent  for  the  last  two  years, 
FRA  is  maintaining  the  minimum 
random  alcohol  testing  rate  at  10 
percent  of  covered  railroad  employees 
for  the  period  January  1,  2002  through 
December  31.  2002. 

This  notice  sets  the  minimimi  random 
testing  rates  required  next  year. 
Railroads  remain  free,  as  always,  to 
conduct  random  testing  at  higher  rates. 

Issued  in  Washington,  DC,  on  December 
21.  2001. 
Allan  Rutter. 

Federal  Railroad  Administrator. 
(FR  Doc.  01-32047  Filed  12-31-01;  8:45  am] 
BUiJNG  CODE  491O-0M> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroed  Administration 

48  CFR  Part  240 

[FRA  Docket  No.  RSOR^,  Notica  13] 

RIN2130-AA74 

Qusiification  and  Certification  of 
luicomotive  Engineere;  and  Other 
Proceedings 

agency:  Federal  Railroad 
Administration  (FRA),  DOT. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  interim  final  rule 
amends  the  definition  of  filing  as  used 
in  the  Federal  Railroad  Administration's 
rule  on  engineer  certification  in  order  to 
address  recent,  unavoidable  postal 
delays.  Due  to  terrorism,  the  Department 
of  Transportation  has  implemented 
additional  security  procedures  regarding 
mail  delivery.  The  purpose  of  this 
interim  final  rule  is  to  temporarily 
amend  the  regulation  so  that  parties  in 
adjudicatory  proceedings  pursuant  to 
subpart  E,  Dispute  Resolution 
Procedures  of  part  240  will  not  be 
prejudiced  by  circumstances  beyond 
their  control. 


DATES:  (1)  Effective  Date:  This 
regulation  is  effective  January  2,  2002. 

(2)  Written  comments  concerning  this 
rule  must  be  filed  no  later  than  March 
4,  2002.  Comments  received  after  that 
date  will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Comments  should  be 
submitted  to  the  Docket  Clerk, 
Department  of  Transportation  Central 
Docket  Management  System  (DMS), 
Nassif  Building,  Room  Pl-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590  or,  in  accordance  with  the 
electronic  standards  and  requirements, 
at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  H.  Nagler,  Trial  Attorney,  Office  of 
Chief  Counsel,  FRA,  400  Seventh  Street, 
SW.,  RCC-11,  Mail  Stop  10, 
Washington,  DC  20590  (telephone:  202- 
493-6049). 
SUPP1.EMENTARY  INFORMATION: 

I.  Background 

In  response  to  acts  of  terrorism 
beginning  on  September  11,  2001,  the 
timely  delivery  of  mail  by  the  United 
States  Postal  Service  (USPS)  and  private 
mail  services  were  negatively  impacted 
by  the  temporary  closing  of  airline 
shipping  facilities.  About  one  month 
later,  additional  delays  were  caused  by 
more  acts  of  terrorism.  On  Tuesday, 
October  16,  USPS  mail  delivery  to  the 
Department  of  Transportation's  (DOT) 
headquarters  buildings  was  halted  and 
did  not  resume  until  November  2. 
DOT'S  mail  was  halted  in  order  to  take 
appropriate  safety  measures  concerning 
the  threat  of  bio-terrorism  through  mail 
handling  and  delivery.  The  safety  of 
DOT  employees  and  the  public  clearly 
override  the  short-term  concern  of 
timely  mail  delivery.  Although  it  was 
necessary  to  establish  new  security 
systems,  the  delay  in  processing  mail 
may  have  had  unintended 
consequences. 

As  envisioned  in  a  notice  posted  on 
DMS's  website,  FRA  will  take  these  mail 
delays  into  account  with  respect  to 
rulemaking  documents  that  have 
comment  periods  that  may  have  closed  ■ 
before  regular  mail  delivery  resumed. 
FRA  will  do  everything  it  can  to  ensure 
that  comments  that  would  otherwise 
have  been  received  before  the  close  of 
the  comment  period  are  considered.  For 
example,  FRA  generally  has  authority  to 
consider  late-filed  comments  and  will 
do  so  to  the  extent  that  it  can;  FRA  will 
also  take  note  of  the  postmark  date  for 
late-filed  comments. 

In  contrast,  federal  agencies  do  not 
have  authority  to  consider  late-filed 
petitions  in  adjudicatory  proceedings 
where  the  filing  date  requirements  have 
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been  established  by  regulation.  This  is 
the  situation  FRA  laces  in  trying  to 
fairly  consider  documents  filed  by 
parties  that  (1)  have  been  harmed  or 
delayed  by  the  recent  mail  disruptions 
or  (2)  could  potentially  be  harmed  or 
delayed  by  these  disruptions. 

The  source  of  FRA's  timeliness  issue 
with  regard  to  engineer  certification 
proceedings  is  found  in  the  definition  of 
filing.  That  definition  is  applicable  to 
the  adjudicatory  proceedings  provided 
for  in  Sid}part  E.  Dispute  Resolution 
Procedures  of  the  Locomotive  Engineer 
Certification  Standards.  49  CFR  Part 
240.  According  to  section  240.7,  "[fliling 
means  that  a  document  to  be  filed  under 
this  part  shall  be  deemed  filed  only 
upon  receipt  by  the  Docket  Clerk."  As 
a  result  of  diis  definition  and  the  mail 
delivery  delays  begiiuiing  September  11, 
it  is  possible  that  a  party  could  have 
attempted  to  file  a  document  by  mail, 
the  document  could  have  been  received 
by  DOT,  and  yet  the  document  may  not 
have  been  date  stamped  as  received 
until  days  or  weeks  later.  In  order  to 
prevent  any  unfair  and  unintended 
consequences,  FRA  is  relaxing  this 
filing  requirement  to  permit  the  date 
mailing  was  completed  (i.e.,  the 
postmulc  date  unless  the  filer  proves 
otherwise)  to  take  the  place  of  the 
receipt  date  during  this  unique  state  of 
alert. 

This  change  in  the  filing  requirements 
will  ensure  that  documents  mailed  in  a 
timely  fashion  will  not  be  considered 
late  if  received  after  the  due  date  by 
FRA's  Docket  Clerk  pursuant  to  sections 
240.403  and  240.405.  or  by  DMS's 
Docket  Clerk  pursuant  to  sections 
240.407  and  240.409,  and  by  FRA's 
Administrator  pursuant  to  section 
240.411.  The  amended  rule  reflects  this 
policy  by  adding  the  phrase  "or  if  sent 
by  mail  on  or  after  September  4,  2001, 
the  date  mailing  was  completed"  to  the 
definition.  His  change  covers  items 
postmarked  on  or  after  September  4, 
2001  by  the  USPS  or  sent  by  other  mail 
services  on  or  after  that  date.  By 
including  all  items  sent  by  that  date, 
FRA  hopes  to  effectively  include  all  :. 
documents  that  parties  attempted  to 
timely  file  under  the  original  filing  rule 
without  being  either  under-indusive  or 
over-inclusive. 

In  addition,  filers  are  encouraged  to 
use  the  electronic  submission  system  on 
the  dockets  Web  page  [http:// 
dms.dotgovi  by  clicking  on  "ES 
Submit"  and  following  the  online 
instructions.  Tliis  option  is  available  for 
filing  hearing  requests  and  documents 
pursuant  to  sections  240.407  and 
240.409.  A  party  filing  electronically 
should  note  that  the  rule  has  not  been 
amended  to  accept  late  electronic 


filings.  Electronic  filings  that  are 
received  after  the  specified  dockets 
facility  hours  shall  be  deemed  to  be 
constructively  received  on  the  next 
dockets  facility  business  day.  See  14 
CFR  302.3. 

Furthermore,  FRA  rewrote  the 
remaining  part  of  the  definition  to  more 
clearly  state  what  is  meant  by  filing 
without  using  the  defined  word  itself  in 
the  definition.  Thus,  "[fliling  means  that 
a  document  to  be  filed  under  this  part 
shall  be  deemed  filed  upon  receipt  by 
the  Docket  Clerk"  has  been  amended  to 
read  that  "[flile,  filed  and  filing  mean 
submission  of  a  document  under  this 
part  on  the  date  when  the  Docket  Clerk 
receives  it  *  *  *  "  Both  phrases  have 
the  same  meaning.  In  addition,  the  rule 
was  amended  to  reflect  that  all  of  the 
tenses  of  "file"  are  covered  by  the 
definition. 

n.  Regulatory  Evaluation 

A.  Public  Proceedings 

The  Administrative  Procedure  Act. 
specifically  5  U.S.C.  553(b)(3)(B), 
provides  that  a  notice  and  comment 
period  is  not  required  when  "the  agency 
for  good  cause  finds  (and  incorporates 
the  finding  and  a  brief  statement  of 
reasons  therefor  in  the  rules  issued)  that 
notice  and  public  procedure  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  Uie  public  interest."  Accordingly.  *his 
amen^ent  to  part  240  is  issued 
vnthout  notice  and  comment.  FRA  has 
chosen  this  course  of  action  because 
notice  and  comment  under  these 
circumstances  would  be  impracticable, 
unnecessary,  and  contrary  to  the  public 
interest.  The  implementation  of  new 
security  systems  vis-a-vis  mail  handling 
in  response  to  national  security  interests 
requires  emergency  action.  If  FRA  did 
not  amend  this  definition,  it  is 
foreseeable  that  parties  relying  on  USPS 
or  other  mail  services  would  be 
prejudiced.  FRA  is  making  this  rule 
effective  immediately  for  the  same 
reasons  it  is  dispensing  with  the  need 
for  prior  comment. 

Despite  the  need  for  prompt  action, 
FRA  is  soliciting  comments  on  this  rule 
and  will  consider  those  comments  in 
determining  whether  there  is  a  need  to 
take  further  action  to  improve  these 
regulations.  If  comments  persuade  FRA 
that  additional  amendment  to  the 
definition  is  necessary,  it  will  address 
them  in  a  subsequent  notice.  Written 
comments  must  be  submitted  no  later 
than  60  days  after  publication  in  the 
Federal  Register,  but  late  comments 
will  be  considered  to  the  extent 
practicable. 


B.  Regulatory  Impact 

E.0. 12866  and  DOT  Regulatory  Policies 
and  Procedures 

This  interim  final  rule  has  been 
evaluated  in  accordance  with  existing 
regulatory  policies  and  is  considered  to 
be  nonsignificant  under  Executive  Order 
12866  and  is  not  significant  under  the 
DOT  policies  and  procedures  (44  FR 
11034;  February  26, 1979). 

C.  Regulatory  Flexibility  Act 

FRA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Although  a  substantial  number  of  small 
railroads  are  subject  to  this  regulation, 
the  economic  impact  of  this  amendment 
to  the  rule  will  not  be  significant  since 
it  only  modifies  a  definition  involved  in 
dispute  resolution  proceedings 
conducted  by  FRA.  The  provisions  do 
not  make  any  changes  to  the  way  that 
a  railroad  would  conduct  its  own 
proceedings  pursuant  to  this  part.  This 
technical  change  should  prevent 
injustice  that  would  otherwise  result 
from  the  actions  of  the  DOT  to  ensure 
the  safety  of  mail  it  receives. 

This  interim  final  rule  will  have  no 
direct  impact  on  small  units  of 
government,  businesses,  or  other 
oiganizations.  State  rail  agencies  are  not 
required  to  participate  in  the  portion  of 
part  240  that  includes  the  definition. 

D.  Paperwork  Reduction  Act 

There  are  no  new  collection  of 
information  requirements  contained  in 
this  rule  and,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  44 
U.S.C.  3501  et  seq..  the  record  keeping 
and  reporting  requirements  already 
contained  in  this  rule  have  been 
approved  by  the  Office  of  Management 
and  Budget.  The  OMB  approval  number 
was  published  in  a  previous  amendment 
to  part  240  and  can  be  found  in  section 
240.13.  The  information  collection 
requirements  of  this  rule  became 
effective  on  June  19. 1991,  and  were 
later  amended  on  April  9, 1993. 

E.  Environmental  Impact 

FRA  has  evaluated  this  regulation  in 
accordance  with  its  "Procedures  for 
Considering  Environmental  Impacts" 
(FRA's  Procedures)  (64  FR  28545.  May 
26, 1999)  as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C 
4321  et  seq.),  other  environmental 
statutes.  Executive  Orders,  and  related 
regulatory  requirements.  FRA  has 
determined  that  this  regulation  is  not  a 
major  FRA  action  (requiring  the 
preparation  of  an  environmental  impact 
statement  or  environmental  assessment) 
because  it  is  cat^orically  excluded  from 
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detailed  environmental  review  pursuant 
to  section  4(c)(20)  of  FRA's  Procedures. 
In  accordance  with  section  4(c)  and  (e) 
of  FRA's  Procedures,  the  agency  has 
further  concluded  that  no  extraordinary 
circumstances  exist  with  respect  to  this 
regulation  that  might  trigger  the  need  for 
a  more  detailed  environmental  review. 
As  a  result,  ERA  finds  that  this 
regulation  is  not  i  major  Federal  action 
significantly  effecting  the  quality  of  the 
human  environment.        | 

F.  Federalism  Implications 

FRA  believes  that  it  is  in  compliance 
with  Executive  Order  13132.  This  rule 
villi  not  have  a  substantial  effect  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  regiilation 


will  not  have  federalism  implications 
that  impose  compliance  costs  on  State 
and  local  governments. 

List  of  Subjects  in  49  CFR  Part  240 

Administrative  practice  and 
procedure.  Penalties,  Railroad 
employees,  Railroad  safety.  Reporting 
and  recordkeeping  requirements. 

Therefore,  in  consideration  of  the 
foregoing,  FRA  amends  part  240,  Title 
49,  Code  of  Federal  Regulations  as 
follows: 

PART240-[AMENDED] 

1.  The  authority  citation  for  Part  240 
continues  to  read  as  follows: 

Audiority:  49  U.S.C.  20103. 20107, 20135; 
49  CFR  1.49. 


2.  Section  240.7  is  amended  by 
removing  the  definition  of  filing  and 
adding  the  following  definition  in 
alphabetical  order: 

§240.7    Dennitions.  _ 

As  used  in  this  part — 

*  •        *        *        * 

File,  filed  and  filing  mean  submission 
of  a  document  imder  this  part  on  the 
date  when  the  Docket  Clerk  receives  it. 
or  if  sent  by  mail  on  or  after  September 
4,  2001,  the  date  mailing  was 
completed. 

•  •        •        •        • 

Issued  in  Washington,  DC,  on  December 
21.  2001. 
AlknRuttar. 
Admitustmtor. 

[FR  Doc  01-32049  Filed  12-31-01;  8:45  am] 
BIUMG  OOOE  4ttO-0B-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Padcers  and 
Stodcyards  Administration 

7CFRPart800 

[Doetal  Na  FGiS-2001-003a] 

RiN0680-AA79 


I  for  Official  Inspaction  and  Omcial 
Waighing  Sarvicas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Federal  Grain  Inspection 
Service  (FGIS)  of  the  Grain  Inspection, 
Packers  and  Stockyards  Administration 
(GIPSA)  is  proposing  to  increase  certain 
fees  by  approximately  4.6  percent:  i.e., 
contract  and  noncontract  hourly  rates, 
certain  unit  rates,  and  the 
administrative  tonnage  fee  increases. 
These  fees  apply  only  to  official 
inspection  and  weighing  services 
performed  in  the  United  States  imder 
the  United  States  Grain  Standards  Act 
(USGSA),  as  amended.  These  increases 
are  needed  to  cover  increased 
operational  costs  resulting  firom  the 
approximate  4.6  percent  anticipated 
January  2002  Federal  pay  increase. 
GIPSA  anticipates  the  increase  in  the 
user  fees  will  generate  approximately 
$703,000  in  additional  revenue. 
DATES:  February  1.  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Written 
comments  must  be  submitted  to  Tess 
Butler.  GIPSA.  USDA,  1400 
Independence  Avenue.  SW.  Room 
1647-S,  Washington,  DC  20250-3604, 
or  faxed  to  (202)  690-2755.  Comments 
may  also  be  sent  by  e-mail  to: 
comment^gipsadcgov.  Please  state 
that  your  comments  refer  to  Docket  No. 
FGIS  2001-003a.  Comments  will  be 
available  for  public  inspection  in  the 
above  office  during  regular  business 
hours  (7  CFR  1.27  (b)). 
FOR  FURTHER  MFOHMAHON  OONTACT: 
David  Orr.  Director,  Field  Management 


Division,  at  his  e-mail  address: 
Dorr@gipsadc.usda.gov,  or  telephone 
him  at  (202)  720-0228. 
SUPPtfMENTARY  INFORMATION:  Executive 
Order  12866,  Regulatory  Flexibility  Act, 
and  the  Paperwork  Reduction  Act 

This  rule  has  been  determined  to  be 
nonsignificant  for  the  piupose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Also,  pursuant  to  the  requirements  set 
forth  in  the  Regulatory  Flexibility  Act. 
it  has  been  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601  et  seq.). 

GIPSA  regularly  reviews  its  user-fee- 
financed  programs  to  determine  if  the 
fees  are  adequate.  GIPSA  has  and  will 
continue  to  seek  out  cost  saving 
opportimities  and  implement 
appropriate  changes  to  reduce  costs. 
Such  actions  can  provide  alternatives  to 
fee  increases.  However,  even  with  these 
efforts,  GIPSA's  existing  fee  schedule 
will  not  generate  sufficient  revenues  to 
cover  program  costs  while  maintaining 
an  adequate  reserve  balance.  Retained 
earnings  balances  are  adjusted  to  reflect 
prior  year  revenue  and  obligations 
realized  in  the  year  reported.  In  FY 
1999,  GIPSA's  operating  ^osts  were 
$23,176,643  with  revenue  of 
$22,971,204,  resulting  in  a  negative 
maigin  of  $205,440.  In  FY  2000. 
GIPSA's  operating  costs  were 
$24,146,428  with  revenue  of 
$23,150,188  that  resulted  in  a  negative 
margin  of  $996,240  and  a  negative 
reserve  balance  of  $938,147.  Using  the 
most  recent  data  available,  GIPSA's  FY 
2001  operating  costs  were  $25,670,126 
with  revenue  of  $23,977,240  that 
resulted  in  a  negative  margin  of 
$1,692,886.  The  current  reserve  negative 
balance  of  $2,572,080  is  well  below  the 
desired  3-month  reserve  of 
approximately  $6  million. 

Employee  salaries  and  benefits  are 
major  program  costs  that  account  for 
approximately  84  percent  of  GIPSA's 
total  operating  budget.  The  anticipated 
general  aad  locality  salary  increase  that 
averages  4.6  percent  for  GIPSA 
employees,  effective  January  2002.  will 
increase  GIPSA's  costs  by 
approximately  $703,000. 

GIPSA  has  reviewed  the  financial 
position  of  the  inspection  and  weighing 


program  based  on  the  anticipated 
increased  salary  and  benefit  costs  along  - 
with  the  projected  FY  2002  workload  of 
77  million  metric  tons.  Based  on  the 
review.  GIPSA  has  concluded  that  an 
approximate  4.6  percent  increase  will 
have  to  be  recovered  through  increases 
in  fees. 

The  proposed  fee  increase  primarily 
applies  to  entities  engaged  in  the  export 
of  grain.  Under  the  provisions  of  the 
USGSA.  grain  exported  fit)m  the  United 
States  must  be  officially  inspected  and 
weighed.  Mandatory  inspection  and 
weighing  services  are  provided  by 
GIPSA  on  a  fee  basis  at  32  export 
facilities.  All  of  these  facilities  are 
owned  and  managed  by  multi-national 
corporations,  large  cooperatives,  or 
public  entities  that  do  not  meet  the 
criteria  for  small  entities  established  by 
the  Small  Busine.ss  Administration. 

Some  entities  that  request 
nonmandatory  official  inspection  and 
weighing  services  at  other  than  export 
locations  could  be  considered  small 
entities.  The  impact  on  these  small 
businesses  is  similar  to  any  other 
business;  that  is,  an  average  4.6  percent 
increase  in  the  cost  of  official  inspection 
and  weighing  services.  This  proposed 
increase  should  not  significantly  affect 
any  business  requesting  official 
inspection  and  weighing  services. 
Furthermore,  any  of  these  small 
businesses  that  wish  to  avoid  the  fee 
increase  may  elect  to  do  so  by  using  an 
alternative  source  for  inspection  and 
weighing  services.  Such  a  decision 
should  not  prevent  the  business  from 
marketing  its  products. 

There  would  be  no  additional 
reporting  or  recordkeeping  reqiiirements 
imposed  by  this  action.  In  compliance 
with  the  Paperworic  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35),  the 
information  collection  and  ^ 
recordkeeping  requirements  in  Part  800 
have  been  previously  approved  by  the 
Office  of  Management  and  Budget  under 
control  number  0580-0013.  GIPSA  has 
not  identified  any  other  Federal  r^les 
which  may  duplicate,  overlap,  or 
conflict  with  this  proposed  rule. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  action  is  not 
intended  to  have  a  retroactive  effect. 
The  USGSA  provides  in  §  87g  that  no 
subdivision  may  require  or  impose  any 
requirements  or  resbictions  conoeming 
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the  inspection,  weighing,  or  description 
of  grain  under  the  Act.  Otherwise,  this 
proposed  rule  will  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies  unless  they  present 
irreconcilable  conflict  with  this 
proposed  rule.  There  are  no 
administrative  procedures  that  must  be 
exhausted  prior  to  any  judicial 
challenge  to  the  provisions  of  this 
proposed  rule. 

Propond  Action 

The  USGSA  (7  U.S.C.  71  et  seq.) 
authorizes  dPSA  to  provide  ofGcial 
grain  inspection  and  weighing  services 
and  to  charge  and  collect  reasonable 
fees  for  performing  these  services.  The 
fees  collected  are  to  cover,  as  nearly  as 
practicable,  GIPSA's  costs  for 
performing  these  services,  including 
related  administrative  and  supervisory 
costs.  The  current  USGSA  fees  were 
published  in  the  Federal  Register  on 
July  9^  2001  (66  FR  35751).  and  became 
effective  on  August  8,  2001. 


GIPSA  regularly  reviews  its  user-fee- 
financed  programs  to  determine  if  the 
fees  are  adequate.  GIPSA  has  and  will 
continue  to  seek  out  cost  saving 
opportunities  and  implement 
appropriate  changes  to  reduce  costs. 
Such  actions  can  provide  alternatives  to 
fee  increases.  However,  even  with  these 
efforts,  GIPSA's  existing  fee  schedule 
will  not  generate  sufficient  revenues  to 
cover  program  costs  while  maintaining 
an  adequate  reserve  balance.  Retained 
earnings  balances  are  adjusted  to  reflect 
prior  year  revenue  and  obligations 
realized  in  the  year  reported.  In  FY 
1999,  GIPSA's  operating  costs  were 
$23,176,643  with  revenue  of 
$22,971,204,  resulting  in  a  negative 
margin  of  $205,440.  In  FY  2000,      ' 
GIPSA's  operating  costs  were 
$24,146,428  with  revenue  of 
$23,150,188  that  resulted  in  a  negative 
margin  of  $996,240  and  a  negative 
reserve  balance  of  $938,147.  Using  the 
most  recent  data  available,  GIPSA's  FY 
2001  operating  costs  were  $25,670,126 


with  revenue  of  $23,977,240  that 
resiilted  in  a  negative  margin  of 
$1,692,886.  The  current  reserve  negative 
balance  of  $2,572,080  is  well  below  the 
desired  3-month  reserve  of 
approximately  $6  million.  Employee 
salaries  and  benefits  are  major  program 
costs  that  account  for  approximately  84 
percent  of  GIPSA's  total  operating 
budget.  The  salary  increase  that  GIPSA 
anticipates  becoming  effective  in 
January  2002  averages  4.6  percent  for 
GIPSA  employees.  Overall,  program 
costs  are  estimated  to  increase  by 
approximately  $703,000.  GIPSA  has 
reviewed  the  financial  position  of  the 
inspection  and  weighing  program  based 
on  the  anticipated  increased  salary  and 
benefit  costs,  along  with  the  projected 
FY  2002  woridoad  of  77  million  metric 
tons.  Based  on  the  review,  GIPSA  has 
concluded  that  an  approximate  4.6 
percent  increase  will  have  to  be 
recovered  through  increases  in  fees. 

The  ciurent  hourly  fees  are: 


1 -year  contract 

6-fnonlh  oontiact 

3-inonlh  contract «. 

Noncontract 


Monday  to  Fri- 
day 
(6  a.m.  to  6 
p.m.) 


$27.40 
30.20 
34.40 
40.00 


Monday  to  Fri- 
day 
(6  p.m.  to  6 
a.m.) 


$29.80 
32.00 
35.60 
42.00 


Saturday,  Sun- 
day, and  over- 
tifne 


$38.60 
41.00 
44.60 
51.00 


Holidays 


$46.40 
53.00 
55.40 
62.60 


QPSA  has  also  identified  certain  unit 
fees,  for  services  not  performed  at  an 
applicant's  facility,  that  contain  direct 
ldx>r  costs  and  would  require  a  fee 
increase.  Further.  GIPSA  has  identified 
those  costs  associated  with  salaries  and 
bmefits  that  are  covered  by  the 
administrative  metric  tonnage  fee.  The 
anticipated  4.6  percent  cost-of-living 
increase  to  salaries  and  benefits  covered 
by  the  administrative  tonnage  fee  results 
in  an  overall  increase  of  an  average  of 
4.6  pOTcent  to  the  administrative 
tonnage  fee.  Accordingly.  GIPSA  is 
proposing  an  approximate  4.6  percent 
increase  to  certain  hourly  rates,  certain 
imit  rates,  and  the  administrative 
ttnmage  fee  in  7  CFR  800.71.  Table  1- 
Fees  for  Official  Services  Performed  at 
an  Applicant's  Facility  in  an  Onsite 
FQS  Laboratory:  Table  2-Services 


Performed  at  Other  Than  an  Applicant's 
Facility  in  an  FGIS  Laboratory;  and 
Table  3,  Miscellaneous  Services. 

This  proposed  rule  provides  a  30-day 
period  for  interested  persons  to 
comment.  This  comment  period  is 
deemed  appropriate  because  grain 
export  volume  and  associated  requests 
for  official  services  for  such  grain  are 
projected  to  further  decrease  in  the 
coming  months  due  to  seasonal  and 
other  adjustments.  Accordingly,  given 
the  current  level  of  the  operating 
reserve,  it  would  be  necessary  to 
implement  any  fee  increase  that  may 
result  from  this  rulemaking  as  soon  as 
possible. 

List  of  Sobiects  in  7  CFR  Part  800 

Administrative  practice  and 
procedure.  Grain. 


For  the  reasons  set  out  in  the 
preamble.  7  CFR  part  800  is  proposed  to 
be  amended  as  follows: 

PART  800-GENERAL  REGULATK)NS 

1.  The  authority  citation  for  part  800 
continues  to  read  as  follows: 

Authoity:  Pub.  L  94-582, 90  Stat.  2867, 
as  amended  (7  U.S.C.  71  et  seq.) 

2.  Section  800.71  is  amended  by 
revising  Schedule  A  in  paragraph  (a)  to 
read  as  follows: 

fSOaTI    FtaaasaeaMdbytheSarwto*. 

(a)  •  •  • 

Sdiedale  A.— Fees  for  Official 
Inspecdmi  and  Weighing  Services 
Performed  in  ihe  United  States 


Table  i  .—Fees  for  Official  Services  Performed  at  an  appucanTs  FAauiv  in  an  Onsite  FGIS  Laboratory  ^ 


Monday  to  Friday 
(6  a.m.  to  6  p.m.) 


Monday  to  Friday 
(6  p.m.  to  6  a.m.) 


Saturday.  Sun- 
day, and  over- 


Holidays 


(1)  hMpacion  and  VMsif^iing  Services  Hourty  Rates  (per  sennoe  representirtive) 


'S^nonCi  oonftect 


$28.60 
31.60 
36.00 


$31.20 
33.40 
37.20 


$40.40 

$48.60 

4ZM 

66.00 

46.00 

58.00 
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Table  1  .—Fees  for  Official  Services  Performed  at  an  AppucanTs  Faciuty  in  an  Onsite  FGIS  Laboratory  ^— 

Continued 


Monday  to  Friday 
(6  a.m.  to  6  p.m.) 


Monday  to  Friday 
(6  p.m.  to  6  a.m.% 


Saturday,  Sun- 
day, and  over- 
time 2 


Mondays 


Noncontract 


41.80 


44.00 


53.40 


65.40 


(2)  Additional  Tests  (cost  per  test,  assessed  in  addition  to  the 
hourly  rate)  3 

(i)  Aflatoxin  (other  than  Thin  Layer  Chromatography) 

(ii)  Anatoxin  (Thin  Layer  Chromatography  meittiod) 

(Hi)  Com  oil,  protein,  and  starch  (one  or  any  combination) 

(iv)  Soyt)ean  protein  and  oil  (one  or  txMh) 

(v)  Wheat  protein  (per  test) 

(vi)  Sunflower  oil  (per  tesQ — . — 

(vii)  Vomitoxin  (quaitetive)  ~ 

(viii)  Vomitoxin  (quantitative) 

(ix)  Waxy  com  (per  test) 

(x)  Fees  for  other  tests  not  listed  alx)ve  wiH  be  based  on 

the  lowest  noncontract  hourty  rate, 
(xi)  Other  services 

(a)  Class  Y  Weighing  (per  carrier) 

(1)  Truck/container 

(2)Railcar 

(3)  Barge  

(3)  Administrative  Fee  (assessed  in  addition  to  all  ottier  applicable  fees,  only  one  admintstrative  fee  wiii  t)e  assessed  when  inspection  and 
weighing  services  are  perfomied  on  the  same  carrier) 

(i)  All  outtXHind  carriers  (per-metric-ton)^ 

(a)  1-1 ,000,000 

(b)  1,000,001-1,500,000 * 


$8.50 

20.00 

1.50 

1.50 

1.50 

1.50 

12.50 

18.50 

1.50 


.30 
1.25 
2.50 


(c)  1,500,001-2,000,000 

(d)  2,000,001-5,000,000 

(e)  5,000,001-7,000,000 
(0  7.000.001  + 


$0.1152 
0.1051 
0.0568 
00420 
0.0230 
0.0105 


^  Fees  apply  to  original  inspection  and  weighing,  reinspection,  and  appeal  inspection  senrioe  and  include,  but  are  not  limited  to,  sampling, 
grading,  weigning,  prior  to  loading  stowage  examinations,  and  certifying  results  perfonned  wWhin  25  miles  of  an  employee's  assigned  duty  sta- 
Son.  Travel  and  related  expenses  will  be  charged  for  service  outside  25  miles  as  found  in  §800.72  <a).      ..     ,   ^  ^  ..  _^  .^ 

20vei1ime  rates  will  be  assessed  for  all  hours  in  excess  of  8  consecutive  hours  ttwt  result  from  an  applicant  scheduling  or  requesting  service 
beyond  8  hours,  or  if  requests  for  additional  shifts  exceed  existing  staffing. 

^Appeal  and  reinspection  senrices  will  be  assessed  Ihe  same  fee  as  ttie  original  inspection  service.  .     ^       ^ 

^Theadminisbative  fee  is  assessed  on  an  accumulated  basis  beginning  at  9ie  start  of  the  Service's  fiscal  year  (October  1  each  year). 

Table  2.— Services  Performed  at  Other  than  an  AppucanTs  Faquty  in  an  FGIS  Laboratory^  « 


(1)  Original  Inspection  and  weighing  (Class  X)  Services 
(i)  Sampling  only  (use  hourty  rates  from  Table  1) 
(ii)  Stationary  lots  (sampling,  grade/factor.  &  checkloading) 

(a)  TmckAraHer/container  (per  carrier) 

(b)  Railcar  (per  carrier) 

(c)  Barge  (per  carrier)  ._^  ,/~»^ 

(d)  Sacked  grain  (per  hour  per  sennce  representetive  phis  an  administrative  fee  per  hundredweight)  (CWT) 

(HI)  Lots  sampled  online  during  k>ading  (sampling  charge  under  (i)  above,  plus): 

(a)  Tmck/trailer  conteiner  (per  carrier) 

(b)  RaHcar  (per  canier) 

(c)  Barge  (pisr  carrieO  •• ............«......»......"...j^. 

(d)  Sacked  grain  (per  hour  per  servkw  representetive  pkis  an  administrative  fee  per  hundredweig^  (CWT) 

(iv)  Other  servtees 

(a)  Submitted  sample  (per  sample— grade  and  factor) 

'  (b)  Warehouseman  inspection  (per  sample) 

(c)  Fadof  only  (per  factor— maximum  2  factors) - ;v"v;""vr v-""":Tr:v:r: 

(d)  ChecMoading/icondition  examination  (use  hourty  rates  from  Table  1,  pKis  an  adminisbattve  fee  per  hundrodwstgn 
if  not  prevkxisly  asseMed)  (CWT)  •■ -> 

<e)  Relnspodfan  (grade  and  factor  only.  Sampling  sennce  additional,  item  (0  above) 

(f)  Class  X  Weighing  (per  hour  per  servtoe  representetive) 

(v)  Additional  teste  (exckides  sampling 

(a)  Aflatoxin  (per  test— olher  than  TLC  method)  

(b)  Aflatoxin  (per  test— TLC  method) 

(c)  Com  oH,  protein,  and  sterch  (one  or.  any  combination) - 

^(d)  Soybean  protein  and  oil  (one  or  both) ~ 

(e)  Wheat  proiain  (per  test) ~ '• 

{f)  Sunflower  oH  (per  test)  ~ — 

(g)  Vomitoxin  (quaHtative)  - ~ 

(h)  VomMoxin  (quanttative) - - 

(i)  Waxy  com  (per  test) ; - 

([)  Canola  (per  test— 00  dip  tasQ  1 • • '— 


9.96 

19.25 

110.00 

0.02 

11.50 

19.50 

5.15 

0.02 
12.80 
56.00 

29.00 

110.00 

8.80 

8.80 

8.80 

8.80 

30.50 

37.50 

10.00 

10.00 


lii.- 


Ft^t-'^  p^^~^Vot,ftZ^jjo, 4/ WadBaaday^ ^anuMy^ Jtr^aoOZ^fteposed  Ratofr -     ^ 


Table  2.— Sbwices  Pb^formed  at  Other  than  an  AppucanTs  Faciuty  in  an  RalS  Laboratory  ^  2— Continued 


(k)  Pesticide  Residue  Testinga 

(1)  Routine  Compounds  (per  sample)  

(2)  Special  Compounds  (per  service  representative) •• 

(I)  Fees  for  other  tests  not  listed  above  will  be  lased  on  tfie  lowest  noncontract  hourly  rate  from  Table  1. 

(2)  Appeal  irwpection  and  reviem  of  weighing  service/* 

(i)  Board  Appeals  and  Appeals  (grade  and  factor) 

(a)  Factor  only  (per  factor— max  2  factors)  - ^ 

(b)  Sampling  service  for  Appeals  additional  (hourty  rates  from  Table  1) 
00  AddWonal  tests  (assessed  in  addition  to  aH  other  applicable  fees) 

(a)  Aflatoxin  (per  test,  other  than  TLC) 

(b)  Anatoxin.  (TLC) •• — - - 

(c)  Com  oiJ,  protein,  and  starch  (one  or  any  combination) ~ 

(d)  Soybean  protein  and  oi  (one  or  both) 

(e)  Wheat  protein  (per  test) ~ 

(I)  Sunflower  oi  (per  test)  — ~. • — 

(g)  VomitoKin  (per  test— qualitative) 

(h)  Vomitoodn  (per  test— quantitative)  - 

(I)  Vomltoxin  (pertest-HPLC  Board  Appeal)  -^v 

(D  Pesticide  Residue  Testings 

(1)  Routine  Compounds  (per  sample) 

(2)  Special  Compounds  (per  service  representative) 

(k)  F^es  for  other  teste  not  listed  above  wHI  be  based  on  the  lowest  noncontract  hourty  rate  from  Table  1 

fiiO  Review  of  wei(^iing  (per  hour  per  sennce  representative) 

(3)  Stoiwage  examination  (serviceKxi-request)  ^ 

(0  SWp  (per  stowage  space)  (Minimum  $255.00  per  ship)  

(i)  Subeequent  ship  examinations  (same  as  originaO  (Minimum  $153.00  per  ship) 

(iO  Barge  (per  examination) 

(iv)  Al  otier  carriers  (per  examination) • 


210.00 
110.00 


79.50 
41.80 


29.50 
118.00 
16.80 
16.80 
16.80 
16.80 
40.00 
45.00 
136.00 

210.00 
110.00 

79.20 

51.00 

41.00 
16.00 


'  F^es  «»lv  to  oMnaH  inspection  and  weighing,  reinspectlon,  and  appeal  inspection  sennce  and  include,  but  are  not  l»nited  to.  sj'JV'"}* 
oadina  weStfeS.  prtorto  l5S3stowage«am«ationrand  certifying  results  perfooned  within  25  miles  of  an  employee's  assigned  duty  sta- 
ttm  Tivveiwid  related  expenses  w«  be  charged  for  service  outside  25  m^  ^  ,^^       ^ . 

*}nt!S£nAd^9B^b9aasess0i^A\S^^  revenue  from  the  sendees  in  Schedule  A,  Table  2,  does  not  cover  what  would  have  been  col- 
leclBd  at  the  iW>ic*ble  Hourty  rate  as  provided  in  §  800.72(b).  ^      ..  ^   ^ . 

>V  oerionnodouteide  of  nonnal  business.  1^>^  times  the  applicable  unit  fee  wiN  be  charged. 

« if  trt  «w  request  of  the  Service,  a  file  sample  is  located  and  forwarded  by  the  Agency  for  an  official  agency,  the  Agency  may,  upon  request, 
be  raimbuaed  at  the  rate  of  $^50  per  sample  by  tt)e  Service. 

TABLE  3.— MISCELLANEOUS  SERVICES^ 


(1)  Grain  gradkig  seminars  (per  hour  per  service  representative)  *  

(2)  Canfcaion  of  divertor-type  mechanical  samplers  (per  hour  per  service  representative)' 

(3)  Spedil  welDfting  services  (per  hour  per  sennce  representative)  ^ 

(0  Scale  testing  and  certification 

OQ  EMkjaiion  of  weighing  and  matenal  handling  systems 

(■)  KTB»  Prototype  evakialion  (other  than  Railroad  Track  Scales) 

(iv)  NTEP  Prolog  evahiatfon  of  Railroad  Track  Scales •• 


$55.00 
55.00 


(V)  Mass  stendaids  caKratfon  and  reverification  

(^  Special  proiecte - 

(4)  Fbraign  travel  (per  day  per  seratee  representative)  ..:. 

{Si  Onlne  cuatomized  date  EGIS  service 

(i)  One  date  flte  per  week  for  1  year - « ~ 

(IQ  One  data  fie  per  monih  for  1  year — 

(6)  Samptee  providad  to  interested  parlies  (per  sampte) — 

(7)  Oividad^oartiftoates  (per  certiffoato) - 

(8)  fUra  oopias  of  certiflcates  (per  certificate)  - 

(9)Ftedng(parpage) 

(10)  Special  mi<no  (actual  ooeQ 

(11)  Pieparing  certWcatee  ontite  or  during  other  than  nonnal  business  hours  (use  hourty  rates  from  Tabte  1) 


55.00 

55.00 

55.00 

55.00 

110.00 

(phjsifiage 

fee  per  day  for 

test  car) 

55.00 

55.00 

490.00 

.500.00 
300.00 
2.60 
1.50 
1.50 
1.50 


«Any 


service  «Wl  Is  not  listed  win  be  perfonned  at  $55.00  per  hour.  ^      ^^  ,^ 

hou»4ytonday  through  Friday-servk*  provided  at  other  than  regular  hours  charged  at  the  applicabte  overtime  houiljr^  rate. 
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Dated:  December  26,  2001. 
fohn  PitchfiMil, 

Acting  Administrator,  Grain  Inspection. 
Packers  and  Stockyards  Administration. 
[FR  Doc.  01-32154  Filed  12-31-01;  8:45  am] 
BILUNG  CODE  3410-EN-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-CE-07-AD] 

RIN2120^AA64 

Airworthiness  Directives;  Pitatus 
Aircraft  Ltd.  lykxMs  PC-12  and  PC-12/ 
45  Airplanes 

AGENCY:  Federal  Aviation 

Administration,- DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  to 
adopt  a  newr  airworthiness  directive 
(AD)  that  would  apply  to  certain  Pilatus 
Aircraft  Ltd.  Models  PC-12  and  PC-12/ 
45  airplanes.  This  proposed  AD  would 
require  you  to  replace  the  meteied 
connector  and  oxygen  tubing  and 
related  components  in  the  rear  seat 
bench.  This  proposed  AD  is  the  result 
of  mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 
The  actions  specified  by  this  proposed 
AD  are  intended  to  correct  for 
insufficient  oxygen  quantity  available  to 
occupants  of  the  rear  seat  bench  in  some 
emergency  conditions,  which  could 
result  in  reduced  occupant  safety  at  the 
rear  bench  seat  location. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  February  19,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region.  Office  of  the  Regional 
•Counsel,  Attention:  Rules  Docket  No. 
2001-CE-07-AD,  901  Locust,  Room 
506,  ICansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  -1-41  41  619  63  19;  facsimile: 
-1-41  41  619  6224;  or  from  Pilatus 
Business  Aircraft  Ltd.,  Product  Support 
Department,  11755  Airport  Way, 
Brbomfield.  Colorado  80021;  telephone: 
(303)  465-9099;  facsimile:  (303)  465- 
6040.  You  may  also  view  this 


information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missoim  64106;  telephone:  (816)  329- 
4059:  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  pmposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  enei:gy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 
concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2001-CE-07-AD.  "  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  The  Federal  Office  for 
Civil  Aviation  (FOCA).  which  is  the 
airworthiness  authority  for  Switzerland, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  on  certain  Pilatus 
Models  PC-12  and  PC-12/45  airplanes. 
The  FOCA  reports  that,  because  of  a 
design  problem,  the  flow  of  oxygen  to 
each  occupant  on  the  rear  seat  bench  is 
insufficient.  The  current  configuration 
uses  two-metered  connectors,  which 
restricts  the  flow  of  oxygen. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  If  not 


corrected,  insufficient  oxysen  quantity 
available  to  occupants  of  the  rear  seat 
bench  in  some  emergency  conditions 
could  occur  which  could  result  in 
reduced  occupant  safety  at  the  rear 
bench  seat  location. 

Is  there  service  information  that 
applies  to  this  subject?  Pilatus  has 
issued  Pilatus  PC-12  Service  Bulletin 
No:  35-002,  dated  December  19,  2000. 

What  are  the  provisions  of  this  service 
information?  The  service  bulletin 
includes  procedures  for  replacing  the 
two-metered  connector  and  oxygen 
tubing  with  a  system  that  incorporates 
a  single-metered  connector.  This 
includes  replacements  in  the  following 
areas: 

— ^The  tubing  assembly — oxygen  (with 
coupling); 

— Assembly — bracket  and  grommet; 
and 

— Clamp-hose. 

What  action  did  the  FOCA  take?  The 
FOCA  classified  this  service  bulletin  as 
mandatory  and  issued  Swiss  AD 
Number  HB  2001-001,  dated  December 
28,  2000,  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Switzerland. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  airplane  models  are 
manufactured  in  Switzerland  and  are 
type  certificated  for  operation  in  the 
United.States  under  the  provisions  of 
section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  FOCA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  FOCA; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above:  and  determined  that: 

— ^The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Pilatus  Model  PC-12  and  PC- 
12/45  airplanes  of  the  same  type  design 
that  are  on  the  U.S.  registry; 

^The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished  on 
the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order 
to  correct  this  unsafe  condition. 

What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  incorporate  the  actions  in 
the  previously-referenced  service 
bulletin. 
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Cost  Impact 


i  this  proposed  AD  affects  5  airplanes  in  a^ected  ai/p/ones?  We  estimate  the 

the  U.S.  registry.  following  costs  to  accomplish  the 

How  many  airplanes  would  this  What  would  oe  the  cost  impact  of  this  proposed  replacements: 

proposed  AD  impact?  We  estimate  that       proposed  AD  on  owners/operators  of  the 


Labor  cost 


2  workhours  at  $60  per  hour  =  $120 


Parts  cost 


$0.  PHatus  will  provide  free  parts 


Total  cost  per  airplane 


$120  per  airplane 


Total  cost  on 
U.S.  operators 


$600 


Compliance  Time  of  this  Proposed  AD 

What  would  be  the  compliance  time 
of  this  proposed  AD?  The  compliance 
time  of  this  proposed  AD  is  within  the 
next  30  calendar  days  after  the  effective 
date  of  this  AD. 

Why  is  the  compliance  time  presented 
in  calendar  time  instead  of  hours  time- 
in-service  (TIS)?The  oxygen  flow  on  the 
rear  bench  seat  is  reduced  through  two 
metered  connectors  when  only  one 
reduction  is  necessary.  Because  these 
parts  of  poor  design  could  have  been 
installed  in  the  field  or  at  the  factory. 
the  problem  has  the  same  chance  of 
occurring  on  an  airplane  with  50  hours 
TIS  as  one  with  1.000  hours  TIS. 
Therefore,  we  believe  that  30  calendar 
days  will: 

— ^Ensiu«  that  the  unsafe  condition 
does  not  go  imdetected  for  a  long  period 
of  time  on  the  affected  airplanes;  and 

—Not  inadvertently  ground  any  of  the 
affected  airplanes. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 


determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  actioti?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  Felmiary  26. 1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 

proposes  to  amend  part  39  of  the 

Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

f30.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Pilatiis  Aircraft  LTD.:  Docket  No.  2001-CE- 
07-AD 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  with  rear  bench 
seats  (part  number  525.22.12.016)  installed, 
that  are  certificated  in  any  category: 


Actions 


(1)  Replace  Ifie  tubing  assembly— oxygen  (with  coupling)  (P/N 
957.10.25.231).  assembly— bracket  and  grommet  (P/N  Service 
525.22.12.044).  and  damp— hose  (946.33.21.301),  or  FAA-ap- 
proved  equivalent  parts  in  tw  rear  bench  seat  (part  number  (P/N) 
525.22.12.016)  wHh  a  new  tubing  assembly— oxygen  (with  coupling) 
(P/N  957.10.25.232).  assembly-bracket  and  grommet  (P/N 
525Jai2.040).  and  damp-iwse  (P/N  946.33.21.302).  or  FAA-ap- 
prawed  equivalent  part  


Model 

Serial  numbers 

All  PC-12  and  PC- 
12/45. 

From  101  through 
365 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  proUem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  correct  for  insufficient  oxygen  quantity 
available  to  occupants  of  the  rear  seat  bench 
in  some  emergency  conditions,  which  could 
result  in  reduced  occupant  safety  at  the  rear 
bench  seat  location. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem  ?  To  address  this 
problem,  you  must  accomplish  the  following: 


Compliance 


Within  the  next  30  days  after  the 
effective  date  of  this  AD. 


(2)  Do  not  install  any  rear  bench  seat  (P/N  525.22.12.016),  or  any 
FAA-approved  equivalent  part  unless  installed  with  tut>ing  assem- 
bly—oxygen (with  coupmg)  (P/N  957.10.25.232).  assembly-brack- 
et and  grommet  (P/N  525.22.12.049),  damp-Dose  (946.33.21.302). 
or  F/kA-approved  equivalent  parts. 


(3)  Do  not  mstaM  tubing  assembly— oxygen  (with  coupling)  (P/N 
967.10.25.231).  assembly— bracket  and  grommet  (P/N 
525.22.12.044).  damp— hose  (946.33.21.301),  or  FAA-approved 
equivalent  parts.  


/Vs  of  the  effective  date  of  this  AD 


Procedures 


Follow  the  ACCOt*«PUSHMENT 
INSTRUCTIONS  sectton  of 
PHatus  Aircraft  Ud.  PC-12  Sew- 
tee  Bulletin.  35-002,  dated  De- 
cember 19. 2000 


NotAppleable 


As  of  the  effective  date  of  this  AD 


Not  Applicable 
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(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Small  Airplane 
Directorate,  approves  yoiu'  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  ot  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  aSiected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modificatian. 
alterati(Mt.  or  repair  on  the  imsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  omdition,  specific 
actions  you  propose  to  address  it. 

({)  Where  can  I  get  information  alfout  any 
already-approved  alternative  methods  of 
cojnp/ionce?  Contact  Doug  Rudolph. 
Aerospace  Engineer.  FAA.  Small  Airplane 
Directorate.  901  Locust.  Room  301.  Kansas 
aty.  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to'comply  with  this  AD?  The 
FAA  can  issue  a  spedal  fli^t  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  gat  copies  of 
the  dociunents  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd..  Customer  Liaison 
Manager.  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  facsimile:  +41 
41  619  6224;  or  from  Pilatus  Business 
Aircraft  Ltd..  Product  Support  Department, 
11755  Airport  Way.  Broomfield.  Colorado 
80021;  telephone:  (303)  465-9099;  facsimile: 
(303)  465-6040.  You  may  view  these 
documents  at  FAA.  Central  Region.  Office  of 
the  Regional  Counsel.  901  Locust,  Room  506, 
Kansas  City.  Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HB  2001-001,  dated  December 
28.  2000. 

Issued  in  Kansas  City.  Missouri,  on 
December  21.  2001. 
MichaelK.  Dahl. 

Acting  Manager,  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  01-32151  Filed  12-31-01;  8:45  am] 
BILUNQ  CODE  4tl»-1>-U 


DEPARTMENT  OF  TRANSPORTATION 
Fedeial  Aviation  Administralion 

14CFRPait39 

[Doeksl  No.  20O1-MM-35O-Ab] 

nN2120nAA64 

Aliwortliinaaa  Diractivaa;  Aiftiua  Modal 
A330  and  ASM  Sarlaa  Airplanaa 

AGENCY:  Federal  Aviation 

Administration.  IXJr. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Airbus  Model  A330  and  A340 
series  airplanes.  This  proposal  would 
require  a  one-time  inspection  of  the 
hydraulically  operated  valve  of  the 
paridng  Iwake  of  the  main  landing  giear 
to  identify  the  part  and  serial  numbws. 
and  fi^ow-on  actions,  if  necessary.  This 
action  is  necessary  to  prevent  leakage  of 
the  valve,  whidi  could  result  in  failure 
of  the  "blue"  hydraulic  system  and 
consequent  failure  of  alternate  parking 
brake  and  emergency  braking  systems. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
IMTES:  Comments  must  be  received  by 
FelHuary  1.2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
AdministraticHi  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
350-AD.  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anni- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  bitemet  must  contain 
"Docket  No.  2001-NM-350-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
hitemet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate.  1601  Lind  Avenue,  SW.. 
Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer. 
International  Branch.  ANM-116.  FAA. 


Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton,  Washington 
98055-4056.  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUIIPLEMENTARV  MFORMATKM: 

Comineiits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conmnmications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  dosing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  bie  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-350-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  conunenter. 

AvailabiUty  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-350-AD.  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  Direction  Generale  de  1 'Aviation 
Qvile  (DGAC).  which  is  the 
airworthiness  authority  for  France, 
notified  the  FAA  that  an  unsafe 
condition  may  exist  on  certain  Airbus 
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Model  A330  and  A340  series  airplanes. 
The  DGAC  advises  that  leakage  of  the 
hydraulically  operated  valve  of  the 
parking  brake  of  the  main  landing  gear 
has  been  identified  on  certain  Model 
A320  series  airplanes.  Hydraulic  fluid 
leakage  was  foimd  at  the  hydraulic 
connections  and  the  vent  hole  of  the 
valve.  Leakage  of  the  hydraulically 
operated  valve,  if  not  corrected,  could 
resiUt  in  failure  of  the  "blue"  hydraulic 
system  and  consequent  failure  of 
alternate  parking  brake  and  emergency 
braking  systems. 

Certain  valves  having  serial  numbers 
marked  with  a  "V"  or  "VF+E"  were 
modified  and  are  not  subject  to  the 
unsafe  condition  addressed  by  this  AD. 

Similar  Model 

The  same  hydraulically  operated 
valve  is  installed  on  Model  A330  and 
A340  series  airplanes.  Therefore,  those 
airplanes  are  also  subject  to  the  unsafe 
condition  identified  by  this  proposed 
AD.  1 

Explanation  of  Rderant  Service 
bforaiation 

Airbus  has  issued  Service  Bulletins 
A330-32A3139  and  A340-32A4176, 
both  including  Appendix  01,  both  dated 
September  14,  2001.  The  service 
bulletins  describe  procediu«s  for  a  one- 
time detailed  visual  inspection  of  the 
hydraulically  operated  valve  of  the 
parking  brake  of  the  main  landing  gear 
to  identify  the  part  and  serial  numbers, 
and  follow-on  actions,  if  necessary.  The 
foUow-on  actions  consist  of  a  visual 
inspection  for  hydraulic  fluid  leakage  at 
the  valve:  repair  or  replacement  of  the 
valve  with  a  new  or  serviceable  valve  if 
leakage  is  foimd,  or  repeat  inspections 
if  valve  is  not  replaced,  or  if  the  valve 
is  replaced  with  a  valve  having  the  same 
part  or  serial  number,  and  an 
operational  test  following  repair  or 
replacement  of  the  valve. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  DGAC 
issued  French  airworthiness  directives 
2001-516(6)  and  2001-517(8),  both 
dated  October  31,  2001.  in  order  to 
assure  the  continued  airworthiness  of 
these  airplanes  in  France. 

FAA's  Conclusioiis 

These  airplane  models  an  i 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  DGAC  has 


kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  service  bulletins  described 
previously,  except  as  discussed  below. 

Difiference  Between  tliis  AD  and  the 
Service  Bulletins 

Although  the  service  bulletins  specify 
that  the  manufacturer  may  be  contacted 
for  disposition  of  certain  repairs,  this 
AD  would  require  such  repairs  to  be 
accomplished  per  a  method  approved 
by  either  the  FAA,  or  the  DGAC  (or  its 
delegated  agent).  In  light  of  the  type  of 
repair  that  would  be  required  to  address 
the  identified  unsafe  condition,  and  in 
consonance  with  existing  bilateral 
airworthiness  agreements,  the  FAA  has 
determined  that,  for  this  AD,  a  repair 
approved  by  either  the  FAA  or  the 
DGAC  would  be  acceptable  for 
compliance  with  this  AD. 

Cost  Impact    . 

The  FAA  estimates  that  9  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  2  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,080,  or  $120  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3J  if 
promulgated,  will  not  have  a  significant 
.  economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  30— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authorily:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Amended! 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 
Airbu  Indnstiie:  Docket  2001-NM-350-AD. 

Applicability:  Model  A330  and  A340  series 
airplanes,  as  listed  in  Airbus  Service  Bulletin 
A330-32A3139  or  A340-32A4176,  both 
dated  September  14, 2001;  certificated  in  any 
category.. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provi8i(m,  leganlless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afEacted,  the 
o%vner/opentor  must  request  approval  fioran 
alternative  method  of  compliance  in 
accordanoe  with  paragraph  (b)  of  this  AD. 
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The  request  should  include  an  assessment  of 
the  effiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  leakage  of  the  hydraulically 
operated  valve  of  the  paridng  brake  of  the 
main  landing  gear,  which  could  result  in 
fiailure  of  the  "blue"  hydraulic  system  and 
consequent  feilure  of  alternate  parking  brake 
and  emergency  braking  systems,  accomplish 
the  fDllowing: 

Inqwctiaas/FoUow-On  Actions 

(a)  Within  7  days  after  the  efiiactive  date  of 
this  AD:  Do  a  one-time  detailed  visual 
inspection  to  determine  the  part  number  (P/ 
N]  and  serial  number  (S/N)  of  the 
hydraulically  operated  valve  of  the  paiking 
brake  of  the  main  landing  gear  per  Airbus 
Service  Bulletin  A330-32A3139  (for  Model 
A330  series  airplanes)  or  A340-32A4176  (for 
Model  A340  series  airplanes),  both  including 
Appendix  01,  both  dated  September  14, 
2001,  as  applicable. 

(1)  If  no  P/N  or  S/N  is  identified  as  affected 
equipment  per  the  applicable  service 
bulletin,  no  further  action  is  required  by  this 
AD. 

(2)  If  any  P/N  or  S/N  is  identified  as 
affected  equipment  per  the  applicable  service 
bulletin:  Before  further  flight,  perform  the 
follow-on  actions  (which  may  include  a 
visual  inspection  for  hydrauhc  fluid  leakage 
at  die  valve;  repair  or  replacement  of  the 
valve  with  a  new  or  serviceable  valve  if 
leakage  is  found;  repetitive  inspections  if 
valve  is  not  replaced,  or  if  the  valve  is 
replaced  with  a  valve  having  the  same  P/N 
or  S/N;  and  an  operational  test],  according  to 
the  applicable  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lifting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surfece 
-cleaning  and  elaborate  access  procedures 
may  be  required." 

Altemative  Methods  of  Cmnpliance 

(b)  An  altemative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
Intemational  Branch.  ANM-116,  FAA, 
Transport  Airplane  Directorate.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch. 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  altemative  methods  of 
compliance  widi  this  AD.  if  any,  may  be 
obtained  from  the  Intemational  Branch, 
ANM-116. 


Special  Flight  Peimits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2001- 
516(B)  and  2001-517(8),  both  dated  October 
31,  2001. 

Issued  in  Renton.  Washington,  on 
December  26.  2001. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-32193  Filed  12-31-01;  8:45  am) 
BHJJNG  CODE  4t10-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  Na  2000-NM-^35^AO] 

RIN2120-AA64 

AiraroitMnees  Diraetives;  DeseauH 
Model  Mystara-Falcon  50  Series 
Airptanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Dassault 
Model  Mystere-Falcon  50  series 
airplanes,  that  would  have  required 
repetitive  tests  of  double-skin  feeder 
tanks  for  fuel  leaks,  and  corrective 
actions,  if  necessary.  It  also  would  have 
required  modification  of  seals  in  the 
feeder  tanks,  which  would  have 
terminated  the  repetitive  leak  tests.  That 
proposal  was  prompted  by  issuance  of 
mandatory  continuing  airworthiness 
information  by  a  foreign  airworthiness 
authority.  This  new  action  revises  the 
proposed  rule  by  making  the  proposed 
requirements  applicable  to  additional 
airplanes.  The  actions  specified  by  this 
new  proposed  AD  are  intended  to 
prevent  fuel  leaks  fit>m  the  feeder  tanks, 
which  could  result  in  fuel  vapors  in  the 
cabin  that  could  come  into  contact  with 
ignition  sources.  The  actions  are 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
February  6.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 


Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2000-NM- 
335-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmconiment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-335-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Dassault  Falcon  Jet,  P.O.  Box  2000, 
South  Hackensack,  New  Jersey  07606. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Rodriguez,  Aerospace  Engineer, 
Intemational  Branch.  ANM-116,  FAA, 
Transport  Airplane  EMrectorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1137; 
fax  (425)  227-1149. 
SUPPLBIBfTARY  MFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  maldng  of  the 
proi>osed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
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submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
propcraal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  200O-4^1M-335-AD." 
The  postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2000-NM-335-AD,  1601  Und  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
parf  39)  to  add  an  airworthiness 
directive  (AD)  applicable  to  certain 
Dassault  Model  Mystere-Falcon  50 
series  airplanes  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  July  25,  2001 
(66  FR  38585).  That  NPRM  would  have 
required  repetitive  tests  of  double-skin 
fseider  tanks  for  fiiel  leaks,  and 
corrective  actions,  if  necessary.  It  also 
would  have  required  modification  of 
seals  in  the  feeder  tanks,  which  would 
have  terminated  the  repetitive  leak  tests. 
That  NPRM  was  prompted  by  issuance 
of  mandatory  continuing  airworthiness 
information  by  a  foreign  airworthiness 
authority.  That  condition,  if  not 
corrected,  could  result  in  fuel  leaks  from 
the  feeder  tanks,  which  could  result  in 
fiiel  vapors  in  the  cabin  that  could  come 
into  contact  with  ignition  soim»s. 

Actioos  Since  Issuance  of  Previous 
Proposal 

Since  the  issuance  of  that  NPRM.  the 
FAA  has  received  information  that  the 
defect  of  the  seals  on  double-skin  feeder 
tanks  on  frames  28. 29.  and  31,  which 
was  the  subject  of  die  NPRM,  may  exist 
on  additional  airplanes.  Though  the 
NPRM  would  have  applied  to  Model 
Mystere-Falcon  50  series  airplanes  with 
serial  numbers  253  to  286  inclusive. 
288, 290.  and  291:  airplanes  with  serial 
numbns  222  to  252  inclusive  are  also 
subject  to  the  identified  laisafe 
condition.  Therefore,  these  airplanes 
also  must  be  made  subject  to  the 
repetitive  tests  of  douUe-skin  feeder 
tanks  for  fuel  leaks,  corrective  actions. 


if  necessary,  and  modification  of  seals 
in  the  feeder  tanks,  as  proposed  in  the 
original  NPRM. 

Conclusion 

Since  the  change  described  previously 
expands  the  scope  of  the  originally 
proposed  rule,  the  FAA  has  determined 
that  it  is  necessary  to  reopen  the 
comment  period  to  provide  additional 
opportunity  for  public  comment. 

Conunents  Received  in  Response  to  the 
NPRM 

Due  consideration  has  been  given  to 
the  following  comments,  which  were 
received  in  response  to  the  NPRM. 

Refer  to  New  Service  Information 

The  commenter.  the  airplane 
manufacturer,  requests  that  the  FAA 
revise  paragraphs  (a)  and  (b)  of  the 
NPRM  to  refer  to  certain  work  cards  of 
the  Dassault  Falcon  50  Maintenance 
Manual,  Revision  7,  dated  August  2001. 
The  NPRM  refers  to  Temporary  Revision 
No.  19  to  the  Dassault  Falcon  50 
Maintenance  Manual,  dated  April  2000, 
as  the  appropriate  source  o(^serv1ce 
information  for  the  actions  in  those 
paragraphs.  The  commenter  states  that  it 
is  preferable  to  refer  to  the  work  cards 
in  Revision  7  of  the  maintenance 
manual,  rather  than  to  Temporary 
Revision  No.  19,  because  the  work  cards 
more  clearly  identify  the  relevant 
material. 

We  conciir  that  the  work  cards  in 
Revision  7  of  the  Dassault  Falcon  50 
Maintenance  Manual,  as  specified  by 
the  commenter,  are  a  more  definitive 
source  of  service  information.  We  have 
revised  paragraphs  (a)  and  (b)  of  the 
supplemental  NPRM  accordingly. 

aarify  Paragraph  (c) 

The  commenter  also  asks  us  to  revise 
the  wording  of  paragraph  (c)  of  the 
NPRM  to  include  the  words  "douWe. 
skin."  We  concur  that  this  change  wUl 
provide  clarification  and,  accordingly, 
have  revised  paragraph  (c)  of  this 
supplemental  NPRM  to  specify  that  the 
action  described  in  that  paragraph 
consists  of  rework  of  the  seals  of  the 
DOUBLE-SKIN  feeder  tanks  at  frames  28 
and  31. 

Cost  Impact 

The  FAA  estimates  that  46  airplanes 
of  U.S.  registry  would  be  afiiacted  by  this 
pr^osed  AD. 

liie  FAA  estimates  that  it  would  take 
approximately  8  work  hours  per 
airplane  to  accomplish  the  proposed 
leak  tests,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
lea)^  tests  on  U.S.  operators  is  estimated 


to  be  $22,080,  or  $480  per  airplane,  per 
test. 

The  FAA  estimates  that  it  would  take 
approximately  50  work  hours  per 
airplane  to  accomplish  the  proposed 
reworking  of  the  seals  in  the  feeder 
tanks,  and  that  the  average  labor  rate  is 
$60  per  work  hour.  The  required  parts 
would  be  provided  at  no  charge  to  the 
operator.  Based  on  these  figures,  the 
cost  impact  of  the  reworking  of  the  seals 
on  U.S.  operators  is  estimated  to  be 
$138,000,  or  $3,000  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  reqmrements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  iatuie  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
efiiect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  &at  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regidatory 
FlexibUity  Act.  A  copy  of  the  draft 
regulatory  evaliiation  prepared  for  this 
action  is  contained  in  the  Rides  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 


List  of  Sriifecls  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrate,  the  Federal  Aviation 
Administration  proposes  to  am«id  part 
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39  of  the  Federal  Aviation  Regidations 
(14  CFR  part  39)  as  follows: 

PART  38— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

139.13    [AmandecQ 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Dassault  Aviation:  Docket  20OO-NM-335- 
AD. 

Applicability:  Model  Mystere-Falcon  50 
series  airplanes,  certificated  in  any  category, 
serial  numbers  222  to  286  inclusive,  288, 
290.  and  291. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
die  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fuel  leaks  from  the  feedei^  tanks, 
which  could  result  in  fuel  vapors  in  the  cabin 
that  could  come  into  contact  with  ignition 
sources,  accomplish  the  following: 

Leak  Testing 

(a)  Within  7  months  after  the  effective  date 
of  this  AD:  Perform  a  feeder  tank  leak  test  by 
sampling  at  the  drain  ports  of  frames  29  and 
31,  in  accordance  with  Work  Card  No.  686.3/ 
1  of  the  Dassault  Falcon  SO  Maintenance 
Manual,  Revision  7.  dated  August  2001. 
Repeat  the  leak  test  at  intervals  not  to  exceed 
13  months,  until  accomplishment  of 
paragraph  (c)  of  this  AD. 

Conective  Action 

(b)  If  the  feeder  tank  leak  test  indicates  that 
a  le^  is  present:  Prior  to  further  flight,  renew 
the  seal,  in  accordance  with  Woric  Card  No. 
686.4/1  of  the  Dassault  Falcon  50 
Maintenance  Manual,  Revision  7,  dated 
August  2001. 

Modificatiaii 

(c)  Within  78  months  since  the  date  of 
manu&cture  of  the  airplane:  Rewoik  the  seals 
of  the  double-skin  feeder  tanks  at  frames  28 
and  31,  in  accordance  with  Dassault  Service 
Bulletin  F50-328,  dated  May  31,  2000. 
Accomplishment  of  the  rework  terminates 
the  requirements  of  this  AD. 

Ahanative  MMhods  of  Conqtliance 

(d)  An  alternative  method  of  compliance  or 
adfustment  of  the  compliance  time  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Manager,  International 
Branch,  ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  3:  The  subject  of  this  AD  is  addressed 
'in  French  airworthiness  directive  2000-163- 
030(B),  dated  April  19.  2000. 

Issued  in  Renton.  Washington,  on 
December  26,  2001. 
AliBahrami,  . 

Acting  Managpr,  Transport  Airplane 
Directorate,  Aircraft  Certification  Sendee. 
(FR  Doc.  01-32194  Filed  12-31-01;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminietration 

14  CFR  Part  39 

[Docket  No.  2001-NM-20»-AOl 

RIN2120-AAS4 

Alrworthlnees  Directivet;  Boeing 
Model  767  Seriee  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  767  series 
airplanes.  This  proposal  would  require 
an  inspection  of  the  tripod  strut 
assembly  of  the  inboard  support  of  the 
leading  edge  slat  of  the  wing  for  a 
preload  condition,  and  follow-on 
actions.  For  certain  airplanes,  this 
proposal  also  would  require  inspection 
and  replacement  of  the  existing  tripod 
struts  with  new,  adjustable  struts,  if 
necessary.  This  action  is  necessary  tp 
prevent  damage  to  the  tripod  strut 
assembly  due  to  a  preload  condition, 
which  could  result  in  loss  of  control  of 
the  inboard  leading  edge  slat  or 
separation  of  the  slat  from  the  airplane, 
and  consequent  reduced  controllability 
of  the  airplane.  This  action  is  intended 


to  address  the  identified  unsafe 
condition. 

DATES:  Comments  must  be  received  by 
February  19,  2002. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
209-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment®f aa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-209-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Craycraft,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2782: 
fax  (425)  227-1181. 
SUPPt^MENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 
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•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  eneigy  aspects  of 
the  proposed  rule.  Ail  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001^^M-209-AD." 
Tlie  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-209-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 


nacassion 

The  airplane  manufacturer  has 
informed  the  FAA  that  damaged 
bushings  were  found  in  the  tripod  strut 
assembly  of  the  inboard  support  of  the 
leading  edge  slat  of  the  wings  of  a 
Model  767  series  airplane  in 
production.  The  damage  was  due  to 
preload  in  the  tripod  assembly  during 
installation.  The  tripod  assembly  is  used 
to  support  the  inboard  leading  edge  slat 
and  is  the  primary  inboard-outboard 
load  path  of  the  slat.  Loss  of  primary 
inboard-outboard  load  path  for  the  slat 
can  result  in  an  imstaUe  slat-to- wing 
connection,  and  separation  of  the  slat 
from  the  airplane.  Such  conditions,  if 
not  corrected,  could  result  in  reduced 
controllability  of  the  airplane. 

Explanation  of  Relevant  Service 
Infonnation 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  767-57A0058. 
Revision  1.  dated  May  27. 1999.  which 
describes  procedures  for  a  check 
(inspection)  of  the  tripod  strut  assembly 
of  the  inboard  support  of  the  leading 
edge  slat  of  the  wing  for  a  preload 
condition,  and  follow-on  actions.  The 
foUow-on  actions  include: 

•  Uno  preload  condition  is  foimd.  a 
visual  inspection  of  the  components  in 
the  fitting  assembly  to  determine  if 
bushing  holes  are  roimd. 

•  Replacement  of  the  fitting  assembly 
if  the  bushing  holes  are  not  round. 


•  If  a  preload  condition  is  found,  a 
high  frequency  eddy  current  inspectJon 
of  the  lug  bore  and  base  of  the  fitting 
assembly  for  cracking. 

•  Rework  of  the  fitting  assembly  if  no 
cracking  is  found,  or  if  cracking  is  found 
in  the  lug  bore  only. 

•  Replacement  of  the  fitting  assembly 
if  cracking  is  found  in  the  lug  base  or 
the  lug  bore  and  base. 

•  Adjustment  of  the  tripod  struts,  if 
necessary,  to  eliminate  preload 
condition,  and  a  check  of  the  rigging  of 
the  inboard  leading  edge  slat,  and  re- 
rigging  if  necessary. 

•  For  certain  airplanes,  inspection  for 
improperly  cut  and  spliced  struts,  and 
strut  replacement,  if  necessanr. 

The  FAA  also  has  reviewed  and 
approved  Boeing  Service  Bulletin  767- 
57-0037.  dated  January  14. 1993.  For 
Group  2  airplanes  (as  defined  in  the 
service  bulletin)  the  service  bulletin 
describes  procedures  for  doing  a  visual 
inspection  of  the  tripod  struts  of  the 
inboard  leading  edge  of  the  wings  to 
determine  if  they  have  been  cut  and 
spliced,  and  replacement  with  new. 
adjustable  struts  if  the  existing  struts  are 
cut  and  spliced  with  fewer  than  six  hi- 
loks. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  certain 
actions  specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Differences  Between  This  Proposed  AD 
and  the  Service  Bulletins 

The  service  bulletins  do  not  specify 
what  type  of  visual  inspection  of  the 
tripod  assembly  and  tripod  struts 
should  be  used.  The  FAA  has 
determined  that  the  procedures  in  the 
service  bulletins  describe  a  general 
visual  inspection.  Note  2  of  this 
proposed  AD  defines  that  type  of 
inspection. 

Other  differences  include  the 
foUoMdng: 

•  Boeing  Service  Bulletin  767- 
57AO05B,  Revision  1.  specifies  doing  a 
"check"  for  preload,  however,  this 
proposed  AD  uses  the  term  "general 
visual  inspection." 

•  The  compliance  time  for  doing  the 
actions  specified  in  the  Boeing  Service 
Bulletin  767-5 7A0058.  Revision  1.  is 
within  5.000  flight  cycles  or  24  months 


after  the  receipt  of  the  service  bulletin, 
whichever  comes  first.  The  airplane 
manufacturer  has  informed  us  that 
"whichever  comes  first"  is  an  error  in 
the  compliance  time  and  would  put 
certain  airplanes  immediately  out  of 
compliance.  The  correct  compliance 
time  is  "whichever  comes  later."  and    . 
this  proposed  AD  requires  that 
compliance  time. 

•  The  effectivity  in  Boeing  Service 
Bulletin  767-57-0037  specifies  line 
numbers  1  through  469  inclusive.  The 
airplane  manufacturer  has  informed  us 
that  line  numbers  1  through'l59 
inclusive  had  a  fixed  strut  which  was 
not  cut  and  spliced  or  preloaded.  Line 
numbers  160  through  469  inclusive  may 
have  had  a  fixed  strut  which  was  cut 
and  spliced,  and  if  it  was  not  cut  and 
spliced  it  was  still  subject  to  being 
preloaded.  Therefore,  the  affected  line 
numbers  are  160  through  469  inclusive, 
and  those  line  numbers  are  included  in 
this  proposed  AD. 

Cost  Impact 

There  are  approximately  379 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
136  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  woric 
hour  per  airplane  to  acccHnplish  the 
proposed  inspections  of  the  tripod  strut 
assembly  and  bushing  holes,  at  an 
average  labor  rate  of  SSO  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspections  proposed  by  this  AD 
on  U.S.  operators  is  estimated  to  be 
$8,160.  or  $60  per  airplane.        / 

The  cost  imi^act  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  cmly  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  afhninistrative  actions. 

Should  an  operator  be  required  to 
accomplish  the  rework  of  the  fitting 
assembly,  it  would  take  approximately  4 
work  hours  per  airplane  to  accomplish 
the  proposed  rework,  at  an  average  labor 
rate  of  $60  per  wori^  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  rework  would  be  $240  per 
airplane. 

Should  an  operator  be  required  to 
accomplish  the  hig^  frequency  eddy 
current  inspection,  it  would  take 
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approximately  5  work  hours  per 
airplane  to  accomplish  the  proposed 
inspection,  at  an  average  labor  ratd  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
inspection  would  be  $300  per  aiiplane. 

^ould  an  operator  be  rcMquired  to 
accomplish  the  replacement  of  the  main 
strut  support  fitting,  it  would  take 
approximately  14  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement  (on  both  the  left  and  right 
wings  of  the  airplane,  excluding  the 
time  for  gaining  access  and  closing  up), 
at  an  average  labor  rate  of  $60  per  work 
hour. 

Required  parts  would  cost 
approximately  $12,380  per  airplane. 
Based  on  these  figures,  the  cost  impact  . 
of  the  proposed  replacement  would  be 
$13,220  per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  inspection  for 
improperly  cut  and  spliced  struts,  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  inspection 
of  the  struts  proposed  by  this  AD  would 
be  $60  per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  a  cut  and 
spliced  strut  with  a  new,  adjustable 
tripod  strut,  it  would  take 
approximately  4  work  hours  per 
airplane  to  accomplish  the  proposed 
replacement,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the 
'  replacement  proposed  by  this  AD  would 
be  $240  per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procediues  (44 
FR 11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nvunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 


contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDReSSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulation^ 
(14  CFR  part  39)  as  follows: 

PART  3»-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


obvious  damage,  failure,  or  iiregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashli^t,  or  drop- 
lig^t  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  no  preload  condition  is  found,  before 
further  flight,  inspect  the  fltting  assembly 
bushing  holes  for  roundness,  per  Figure  5  of 
the  Accomplishment  Instructions  of  the 
service  bulletin. 

(i)  If  all  the  bushing  holes  are  round,  before 
further  fli^t,  do  the  inspection  required  by 
paragraph  (c)  of  this  AD. 

(ii)  If  any  bulling  hole  is  not  round,  before 
further  fli^t.  do  the  inspections  required  by 
paragraphs  (b)  and  (c)  of  this  AD. 

(2)  If  a  preload  condition  is  found,  before 
further  flight,  do  the  inspectioiu  required  by 
paragraphs  (b)  and  (c)  of  this  AD. 


Audiority:  49  U.S.C.  106(g).  40113, 44701.       FoUow-on  Actioos 


f39.13    [Amendod] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-209-AD. 

Applicability:  Model  767  series  airplanes, 
line  numbers  160  through  541  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  tripod  strut 
assembly  due  to  a  preload  condition,  which 
could  result  in  loss  of  control  of  the  inboard 
leading  edge  slat  or  separation  of  the  slat 
from  the  airplane,  and  consequent  reduced 
controllability  of  the  airplane,  accomplish 
the  following: 

Inspections 

(a)  For  all  airplanes:  Before  the 
accumulation  of  5,000  toUl  flight  cycles  or 
within  24  months  after  the  effective  date  of 
this  AD,  whichever  is  later  Do  a  general 
visual  inspection  (check)  of  the  tripod  strut 
assembly  of  the  inboard  leading  edge  slat  of 
each  wing  for  a  preload  condition,  per  Figure 
2  of  Boeing  Service  Bulletin  767-57A0058. 
Revision  1,  dated  May  27, 1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 


(b)  For  airplanes  subject  to  paragraph 
(a)(l)(ii)  or  (a)(2)  of  this  AD:  Do  a  high 
firequency  eddy  current  ins(>ection  of  the 
fitting  assembly  lug  for  cracking,  per  Figure 
6  of  ti^e  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  767-57 A00S8, 
Revision  1.  dated  May  27, 1999. 

(1)  If  no  cracking  is  foimd,  or  if  cracking 
is  foimd  in  the  lug  bore  only,  before  further 
flight,  rework  the  fitting  assembly  lug  per 
Figure  7  of  the  Accomplishment  Instructions 
of  the  service  bulletin. 

(2)  If  cracking  is  found  in  the  fitting  lug 
base  or  the  lug  bore  and  base,  before  further 
flight,  purge  the  auxiliary  fiiel  tank  and 
replace  the  fitting  assembly  lug  per  Figure  8 
of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(c)  For  airplanes  subject  to  paragraph 
(a)(l)(i),  (a)(l)(ii),  or  (a)(2)  of  this  AD:  Do  a 
general  visual  inspection  of  the  bushing 
holes  of  the  main  strut  assembly  to  determine 
if  the  bushing  holes  are  round,  per  Figure  9 
of  the  Accomplishment  Instructions  of 
Boeing  Service  Bulletin  767-57A00S8, 
Revision  1.  dated  May  27, 1999. 

(1)  If  the  bushing  holes  are  round,  before 
further  flight,  assemble  the  tripod  assembly 
per  Figure  11  or  Figure  12,  as  applicable,  of 
the  Accomplishment  Instructions  of  the 
service  bulletin. 

(2)  If  the  bushing  holes  are  not  round, 
before  further  flight,  replace  the  main  stmt 
fitting  assembly  per  Figure  10  of  the 
Accomplishment  Instructions  of  the  service 
bulletin,  then  assemble  the  tripod  assembly 
per  Figure  11  or  Figure  12,  as  applicable,  of 
the  Accomplishment  Instructions  of  the 
service  bulletin. 

Note  3:  Inspections  and  follow-on  actions 
done  before  the  effective  date  of  this  AD  per 
Boeing  Alert  Service  Bulletin  767-57A0058, 
dated  June  11. 1998,  are  considered 
acceptable  for  compliance  with  the 
applicable  actions  specified  in  this  AD. 

Inspectian/Replacenwnl  of  Tripod  Stmts 

(d)  For  Group  2  airplanes  that  have  not 
accomplished  Boeing  Service  Bulletin  767- 
57-0037,  dated  January  14,  1993:  Before 
further  flight  after  doing  the  inspections  and 
follow-on  actions  required  by  paragraphs  (a). 
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(b),  and  (c)  of  this  AD.  do  a  general  visual 
inspection  of  the  tripod  struts  to  determine 
if  they  have  been  cut  and  spliced,  per  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(1)  If  the  tripod  struts  have  been  cut  and 
spliced  with  fewer  than  six  hi-loks.  before 
further  flight,  replace  with  new,  adjustable 
struts,  per  Figure  1  of  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(2)  If  the  tripod  struts  have  not  been  cut 
and  spliced,  or  they  have  been  cut  and 
spliced  with  six  hi-loks.  no  further  action  is 
required  by  this  paragraph. 

Ahenadve  Methods  of  CompUance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  ahemative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  26.  2001.  I 

AU  Bahrami,  ' 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  01-32195  Filed  12-31-01;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
FMtaial  Avtalion  AdmCnistration 

14CFRP«t39  ! 

[Doctal  No.  2001-fll»-34-AP] 
RM2120-AA64 


AkwoflMnaM  DlractivM;  Boeing 
Modal  747-100, 747-100B^747-100B 
8UD,  747-200B,  747-200P,  747-300. 
747SP.  and  747SR  SeriM  Airplanes 

AGBICY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-100.  747- 
lOOB.  747-lOOB  SUD.  747-200B.  747- 
200F.  747-300.  747SP.  and  747SR  series 
airplanes.  This  proponl  would  require 
one-time  inspections  for  cracking  in 


certain  upper  deck  floor  beams  and 
follow-on  actions.  This  action  is 
necessary  to  find  and  fix  cracking  in 
certain  upper  deck  floor  beams.  Such 
cracking  could  extend  and  sever  floor 
beams  adjacent  to  the  body  frame  and 
result  in  rapid  depressurization  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 

DATES:  Comments  must  be  received  by 
February  19,  2002. 
AOORESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
34-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anin-nprmcomwent@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-34-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington.         « 

FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi.  Aerospace  Engineer, 
Airframe  Branch.  ANM-120S.  FAA. 
Seattle  Aircraft  Certification  Office. 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-1153;  fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited  . 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposied  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
.    specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tliis  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 


.•  Organize  commmts  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Dodcet. 

Commenters  washing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-34-AD."  The 
postcard  will  be  date-stamped  and 
returned  to  the  commenter. 


AvailabiUtyofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-34-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
fatigue  cracking  on  the  left  and  right 
ends  of  the  upper  chord  of  the  station 
(STA)  340  upper  deck  floor  beam  on 
several  Boeing  Model  747  series 
airplanes.  Also,  during  fatigue  tests  on 
a  Boeing  747SR  test  airplane,  multiple 
cracks  up  to  0.3  inch  long  were  fotmd 
in  both  the  left  and  right  ends  of  the 
upper  chord  of  the  STA  340  floor  beam. 
On  certain  Boeing  Model  747-100.  747- 
lOOB,  747-lOOB  SUD,  747-200B,  747- 
200F,  747-300,  747SP,  and  747SR  series 
airplanes,  the  STA  340  upper  deck  floor 
beam,  as  well  as  the  floor  beam  at  STA 
360.  are  made  from  7075  aluminum. 
Other  upper  deck  floor  beams  on  these 
models  are  made  from  2024  aluminum, 
which  is  known  to  be  more  diuable  than 
7075  aluminum  against  fatigue. 
Cracking  of  the  upper  deck  floor  beam 
at  STA  340  or  STA  360.  if  not  corrected, 
could  extend  and  sever  floor  beams 
adjacent  to  the  body  frame  and  result  in 
rapid  depressurization  of  the  airplane. 
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Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
53A2459,  dated  January  11,  2001.  which 
describes  procedures  for  one-time 
detailed  visual  and  open-hole  high 
frequency  eddy  current  (HFEC) 
inspections  for  cracking  in  the  upper 
deck  floor  beams  at  STA  340  and  STA 
360,  and  follow-on  actions.  The  follow- 
on  actions  consist  of  repair  of  any 
cracking  found  during  the  inspections 
or,  if  no  cracking  is  found,  modification 
of  the  upper  dedt  floor  beams.  These 
follow-on  actions  are  described  below: 

•  The  repair  described  in  the  Service 
bulletin  is  identified  as  a  "time-Jimited 
repair"  and  includes  removing  certain 
fasteners  and  the  existing  strap, 
performing  open-hole  HFEC  inspections 
of  the  chord  and  w^,  stop-drilling  web 
cracks,  replacing  the  outboard  section  of 
the  web.  if  necessary,  and  installing  new 
straps.  The  service  bulletin  specifies 
that  the  time-limited  repair  must  be 
replaced  with  a  permanent  repair  after 

a  certain  amoimt  of  time  and  that 
operators  are  to  contact  Boeing  for 
instructions  for  such  permanent  repair. 

•  The  modification  described  in  the 
service  bulletin  involves  removing  the 
existing  straps,  and  installing  new 
straps.  Also,  the  service  bulletin  notes 
that,  if  this  modification  is  not 
accomplished  immediately  following 

.  the  inspections  described  previously, 
the  inspections  must  be  repeated  one 
time,  immediately  before  the 
modification  is  accomplished. 

The  service  bulletin  also  specifies 
accomplishment  of  repetitive  post- 
repair  or  post-modification  open-hole 
HFEC  inspections  for  cracking  of 
fastener  holes  common  to  the  upper 
chord,  reinforcement  straps,  and  the 
body  frame;  or,  alternatively,  surfiace 
HFEC  inspections  for  cracldng  along  the 
lower  edge  of  the  upper  chord  of  the 
floor  beam  at  the  intersection  with  the 
body  frame.  However,  the  service 
bulletin  does  not  provide  detailed 
instructions  for  these  inspections  or  for 
repairs  of  any  cracking  that  is  found. 

Explanatton  (tf  Requirements  of 
PnqposedRule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
reqtiire  accomplishment  of  the  actions 
spedfied  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 


DifEerences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that,  although 
the  service  bulletin  specifies  that  the 
manufacturer  may  be  contacted  for 
disposition  of  certain  repair  conditions, 
including  instructions  for  a  permanent 
repair,  if  necessary,  this  proposal  would 
require  such  repairs  to  be  accomplished 
according  to  a  method  approved  by  the 
FAA,  or  according  to  data  meeting  the 
type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company 
Designated  Engineering  Representative 
(DER)  who  has  been  authorized  by  the 
Manager.  Seattle  Aircraft  Certification 
Office,  to  make  such  findings. 

Also,  while  the  service  bulletin 
specifies  that  instructions  for  post- 
modification/repair  inspections  will  be 
included  in  foture  revisions  of  the 
service  bulletin,  paragraph  (d)  of  the 
proposed  AD  would  require  post- 
modification/repair  inspections  to  be 
done  according  to  a  method  approved 
by  the  FAA.  or  according  to  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  (DER)  who  has  been 
audiorized  by  the  Manager.  Seattle 
Aircraft  Certification  Office,  to  make 
such  findings. 

Cost  Impact 

There  are  approximately  539 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
168  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  8  work 
horns  per  airplane  to  accomplish  the 
initial  inspecticHis.  at  the  average  labor 
rate  of  $60  per  woric  hour.  Based  on 
these  figures,  the  cost  impact  of  these 
proposed  inspections  on  U.S.  operators 
is  estimated  to  be  $80,640.  or  $480  per 
airplane. 

It  wotUd  take  approximately  24  woric 
htnirs  per  airplane  to  accomplish  the 
modification  or  permanent  repair,  at  the 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  modification  or  repair 
on  U.S.  operators  is  estimated  to  be 
$241,920  or  $1,440  per  airplane. 

It  would  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
post-modification/repair  inspections,  at 
the  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  post- 
modification/repair  inspections  on  U.S. 
operators  is  estimated  to  be  $80,640  or 
$480  per  airplane,  per  inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 


the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the    ■ 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regxilatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  IX)T 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSeS. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  3»— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

199.13    [Amandad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

BoeiiV  Docket  2001-NM-34-AD. 
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Applicability:  Mode\  747-100.  747-lOOB. 
747-lOOB  SUD.  747-200B.  747-20OF.  747- 
300.  747SP,  and  747SR  series  airplanes;  line 
numbers  1  through  810  inclusive;  certificated 
in  any  category;  and  NOT  equipped  with  a 
nose  caigo  door. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  afiiscted.  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proptned  actions  to  address  it. 

Compliance:  Required  as  indicated,  imless 
accomplished  previously. 

To  &id  and  fix  cracking  in  certain  upper 
deck  flocH-  beams,  which  could  eoctend  and 
sever  floor  beams  adjacent  to  the  body  frame 
and  result  in  rapid  depressurization  of  the 
airplane,  accomplish  the  following: 

laqwctkns 

(a)  At  the  compliance  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable,  perform  one-time  detailed  visual 
and  open-hole  high  frequency  eddy  current 
(HFEQ  inspections  for  cracking  in  the  upper 
deck  floor  beams  at  station  (ST A]  340  and 
STA  360,  according  to  Boeing  Alert  Service 
Bulletin  747-53A2459.  dated  January  11. 
2001. 

(1)  Fat  airplanes  with  22,000  or  fewer  total 
flight  cycles  as  of  the  effective  date  of  this 
AD:  Do  the  inspqptions  prior  to  the 
accumulation  of  16.000  total  flight  cycles,  or 
within  1,500  flight  <:ycles  after  die  effective 
dote  of  this  AD,  whichever  is  later. 

(2)  For  airplanes  with  more  than  22,000 
total  flight  cycles  as  of  the  effective  date  of 
this  AD:  Do  the  inspections  within  500  flight 
cycles  after  the  effective  date  of  this  AD. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  feilure.  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
.  lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surfece 
cleaning  and  elaborate  access  procedures 
may  be  required."  : 


Modificatian 

(b)  If  no  crack  is  found  during  the 
inspections  per  paragraph  (a)  of  this  AD: 
Within  5.000  flight  cycles  after  the  initial 
inspections,  modify  the  upper  deck  floor 
beams  at  STA  340  and  STA  360,  according 
to  Boeing  Alert  Service  Bulletin  747- 
53A2459,  dated  January  11,  2001.  If  this 
modification  is  not  accomplished  before 
further  fli^t  after  the  inspections  required 
by  paragraph  (a)  of  this  AD.  those  inspections 
must  be  repeated  one  time,  immediately 


before  accomplishing  the  modification  in  this 
paragraph.  If  any  crack  is  found  during  these 
repeat  inspections,  before  further  flight, 
accomplish  paragraph  (c)(2)  of  this  AD. 

Repair 

(c)  If  any  crack  is  found  during  the 
inspections  per  paragraph  (a)  of  this  AD: 
Before  further  flight,  repair  according  to 
either  paragraph  (c)(1)  or  (c)(2)  of  this  AD. 

(1)  Accomplish  repairs  according  to 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this  AD. 

(i)  Accomplish  a  temporary  repair 
(including  removing  certain  festeners  and  the 
existing  strap,  performing  open-hole  HFEC 
inspections  of  the  chord  and  wreb,  stop- 
drilling  web  cracks,  replacing  the  outboard 
section  of  the  web,  if  applicable,  and 
installing  new  streps)  according  to  Boeing 
Alert  Service  Bulletin  747-53A2459,  dated 
January  11, 2001;  except  where  the  service 
bulletin  specifies  to  contact  Boeing  for 
appropriate  action,  repair  according  to  a 
method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA;  or 
according  to  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
■by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager.  Seattle 
AGO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  AGO,  as  required  by  this  paragraph, 
the  Manager's  approval  letter  must 
specifically  reference  this  AD.  AND, 

(ii)  Within  18  months  or  1,500  flight  cycles 
after  installation  of  the  temporary  repair 
according  to  paragraph  (c)(lMi)  of  this  AD. 
whichever  is  first,  do  paragraph  (c)(2)  of  this 
AD. 

(2)  Accomplish  a  permanent  repair 
according  to  a  method  approved  by  the 
Manager.  Seattle  AGO.  or  according  to  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company  DER 
who  has  been  authorized  by  the  Manager. 
Seattle  AGO.  to  make  such  findings.  For  a 
repair  method  to  be  approved  by  the 
Manager,  Seattle  AGO.  as  required  by  this 
paragraph,  the  Manager's  approval  letter 
must  specifically  reference  this  AD. 

Note  3:  Boeing  Alert  Service  Bulletin  747- 
53A2459.  dated  January  11,  2001,  does  not 
contain  instructions  for  permanent  repairs. 

Repetitive  Inspections:  Post-Modification/ 
Rqiair 

(d)  Within  15,000  flight  cycles  after 
modification  of  the  upper  deck  floc»  beams 
per  paragraph  (b)  of  this  AD,  or  repair  of  the 
upper  deck  floor  beams  per  paragraph  (c)  of 
this  AD,  as  applicable:  Perform  either  open- 
hole  HFEG  inspections  for  cracking  of 
festener  holes  common  to  the  upper  chord, 
reinforcement  straps,  and  the  body  frame;  or 
surface  HFEG  inspections  for  cracking  along 
the  lower  edge  of  the  upper  chord  of  the  floor 
beam  at  the  intersection  with  the  body  frame; 
and  repeat  these  inspections  at  the  interval 
specified  in  paragraph  (d)(1)  or  (d)(2)  of  this 
AD,  as  applicable.  Perform  these  inspections 
and  repair  any  cracking  found  during  these 
inspections  according  to  a  method  approved 
by  the  Manager.  Seattle  AGO.  or  according  to 
data  meeting  the  type  certification  basis  of 
the  airplane  approvied  by  a  Boeing  Company 


DER  who  has  been  authorized  by  the 
Manager.  Seattle  AGO.  to  make  such 
findings.  For  an  inspection  or  repair  method 
to  be  approved  by  the  Manager.  Seattle  AGO. 
as  required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

(1)  If  the  most  recent  inspection  used  the 
surface  HFEG  method:  Repeat  the  inspection 
within  1 .000  flight  cycles. 

(2)  If  the  most  recent  inspection  used  the 
opeii-hole  HFEC  method:  Repeat  the 
inspection  every  3.000  flight  cycles. 

Note  4:  There  is  no  terminating  action  at 
this  time  for  the  repetitive  post-modification/ 
repair  insp>ections  according  to  paragraph  (d) 
of  this  AD.  and  instructions  for  these 
inspections  are  not  provided  in  Boeing  Alert 
Service  Bulletin  747-53A2459,  dated  January 
11. 2001. 

AhnnatiTe  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  S(«ttle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Seattle  AGO. 

Note  S:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flif^  Fennits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Ronton.  Washington,  on 
December  26.  2001. 
AliBahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  01-32196  Filed  12-31-01;  8:45  am] 
BHXING  CODE  4*10-13-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminietration 

14  CFR  Part  39 

[DocM  No.  2001-NII-206-AD] 

RIN2120-AA84 

AirwortNnose  Directives;  Airtnjs  Model 
A300  B2  and  A300  B4  Series  Airplanes; 
Model  A300  F4-605R  Airpianee;  Model 
A300  B4-600  and  A300  B4-600R  Series 
Airplanes;  and  Modal  A310  Series 
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Ajdininistration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  lulemaking;  reopening  of 
comment  period.  
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SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  Airbus 
Model  A300  B2  and  A300  B4  series 
airplanes:  certain  Model  A300  F4-605R 
airplanes  and  Model  A300  B4-600  and 
A300  B4-600R  series  airplanes;  and 
certain  Model  A310  series  airplanes. 
That  earlier  proposed  AD  would  have 
required  repetitive  inspections  to  detect 
damage  of  die  fillet  seals  and  feeder 
cables,  and  of  the  wiring  looms  in  the 
wing/pylon  interface  area;  and 
corrective  action,  if  necessary.  That 
earlier  proposed  AD  also  would  have 
provided  for  optional  terminating  action 
for  the  repetitive  inspections.  This  new 
action  would  retain  those  proposed 
actions  but  require  that  actions  be  done 
in  accordance  with  newly  revised 
service  bulletins.  This  new  action  also 
would  revise  the  applicability.  The 
actions  specified  by  this  new  proposed 
AD  are  intended  to  prevent  wire  chafing 
and  short  circuits  in  the  wing  leading 
edge/pylon  interface  area,  which  could 
result  in  loss  of  the  power  supply 
generator  and/or  system  functions.  This 
action  is  intended  to  address  the 
identified  tmsafe  condition. 

DATES:  Comments  must  be  received  by 
January  28.  2002. 

ADDRESSES:  Submit  conmients  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
205-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Qimments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-205-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue.  SW.,  Renton,  Washington 


98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPtfMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-205-AD."  The 
postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket 
2001-NM-205-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A300  B2  and  A300  B4 
series  airplanes;  certain  Model  A300 
F4-605R  airplanes  and  Model  A300  B4- 


600  and  A300  B4-600R  series  airplanes; 
and  certain  Model  A310  series 
airplanes;  was  published  as  a  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  October  4. 2001  (66 
FR  50588).  That  original  NPRM  would 
have  required  repetitive  inspections  to 
detect  damage  of  the  fillet  seals  and 
feeder  cables,  and  of  the  wiring  looms 
in  the  wing/pylon  interface  area;  and 
corrective  action,  if  necessary.  The 
original  proposed  AD  also  would  have 
provided  for  optional  terminating  action 
for  the  repetitive  inspections.  The 
original  NPRM  was  prompted  by  reports 
of  wire  chafing  and  short  circuits  in  the 
wing  leading  edge/pylon  interface  area. 
That  condition,  if  not  corrected,  could 
result  in  loss  of  the  power  supply 
generator  and/or  system  functions. 

Since  Issuance  of  the  Original  NPRM 

Since  the  original  NPRM  was  issued. 
Airbus  has  issued  new  service 
information  that  would  affect  the 
requirements  proposed  by  that  NPRM. 

Explanation  of  Relevant  Service 
Information 

Airbus  Service  Bulletin  A300-24- 
0053.  Revision  05.  was  cited  in  the 
original  NPRM  as  the  appropriate  source 
of  service  information  for  the  inspection 
of  the  fillet  seals  and  feeder  cables  for 
Model  A300  series  airplanes.  Airbus  has 
since  issued  Revision  06  of  the  service 
bulletin,  dated  September  10.  2001. 
which  describes  the  basic  pylon  and 
common  pylon  configurations  and 
distinguishes  the  procedures  for 
repairing  damaged  fillet  seals  for  the 
two  configurations. 

The  original  NPRM  cited  Airbus 
Service  Bulletin  A300-54-0095, 
Revision  01,  as  the  appropriate  source  of 
service  information  for  the  optional 
replacement  of  the  fillet  panel 
assemblies  on  Model  A300  series 
airplanes.  Airbus  has  since  issued 
Revision  02  of  the  service  bulletin, 
dated  September  7,  2001.  to  include  a 
new  kit  for  airplanes  in  the  basic  pylon 
configuration.  Either  Revision  01  or 
Revision  02  would  eliminate  the  need 
for  the  repetitive  inspections  for 
airplanes  in  the  common  pylon 
configuration;  only  Revision  02  would 
eliminate  the  need  for  the  repetitive 
inspections  for  airplanes  in  the  basic 
pylon  configuration. 

The  original  NPRM  cited  Airbus 
Service  Bulletin  A300-24-6039. 
Revision  06.  as  the  appropriate  source  of 
service  information  for  the  inspection 
and  repair  of  the  wiring  looms  for 
Model  A300-600  series  airplanes. 
Airbus  has  since  issued  Revision  07  of 
the  service  bulletin,  dated  August  9, 
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2001,  which  includes  minor  changes 

only. 
Ine  Direction  Generale  de  I'Aviation 

Qvile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
approved  these  service  bulletin 
revisions. 

Accomplishment  of  the  actions 
specified  in  Airbus  Service  Bvdletins 
A300-24-0053.  Revision  06.  A300-24- 
6001.  Revision  05.  A310-24-2021. 
Revision  06,  A300-24-0083.  Revision 
03.  A300-24-6039.  Revisicm  07.  and 
A31O-24-2052.  Revisicm  04.  is  intended 
to  adequately  address  the  identified 
unsaiie  condition. 


Interested  persons  have  been  afforded 
an  opportunity  to  partidpaCe  in  the 
making  of  this  amendment  Due 
consideration  has  been  given  to  the 
commoats  received. 

Keqnert  to  Ejctand  the  Cooipiiaiice  Time 
fivdMlnqMCtiaii 

One  commenter  requests  that  the 
compliance  time  specified  by  the 
original  NPRM  be  extended  from  500 
flight  hours  to  600  flight  hours. 
According  to  the  commenter.  a  "600  FH 
"grace  period"  is  compatible  with  the 
hi^est  existing  interval  for  an  A- 
check." 

The  FAA  concurs  with  the  request. 
The  FAA  finds  it  appropriate  to  extend 
the  compliance  time  to  600  flight  hours 
and  has  determined  that  such  an 
extension  would  not  adversely  affect  the 
safety  of  the  fleet.  Paragraphs  (a)  and  (b) 
of  this  supplemental  NPRM  have  been 
revised  accordingly. 

Requests  to  Cite  Latest  Service  Bulletin 
Revisions  -^ 

The  commenters  request  that  the 
original  NPRM  be  revised  to  refer  to  the 
latest  service  bulletin  revisions 
(described  previously).  Airbus  Service 
Bulletins  A300-24-0053.  Revision  06. 
and  A300-54-0095.  Revision  02,  have 
included  procedures  for  the  inspection 
and  repair  of  airplanes  in  the  basic 
pylon  configuration.  One  commenter 
states  that  the  earlier  revisions  of  these 
service  bulletins  property  cover  the 
common  pylon  configiuation  but  are  not 
suitable  for  the  basic  pylon 
configuration.  The  commenters  also 
request  that  Revision  07  of  Service 
Bidletin  A300-24-6039  be  dted  as  the 
primary  service  information  for  the 
wiring  loom  inspection  for  Model 
A300-600  series  airplanes. 

The  FAA  partially  concurs  with  the 
requests.  Although  accomplishment  of 
the  actions  specified  by  earlier  service 
bulletin  revisions  may  be  acceptable  for 
certain  airplanes,  the  FAA  has 


determined  that,  for  simplicity,  this 
supplemental  NPRM  will  cite  only  the 
latest  service  bulletin  revisions  for  the 
proposed  actions  spedfied  in 
paragraphs  (a)  and  (b)  of  this 
supplemental  NPRM.  As  a  result, 
paragraphs  (a)  and  (b)  of  this 
supplemental  NPRM  have  been  revised, 
and  Note  3  and  Note  5  of  the  original 
NPRM  have  been  removed  (and  the 
remaining  Notes  have  been 
renumbered).  However,  paragraph  (c)  of 
this  supplemental  NPRM  has  b»Bn 
revised  to  spedfy  accomplishment  of 
the  terminating  action  in  accordance 
with  either  Revision  01  or  Revision  02 
of  Airbus  Service  Bulletin  A300-54- 
0095  for  airplanes  in  the  common  pylon 
configiuation.  but  would  require 
Revision  02  for  airplanes  in  the  basic 
pylon  configuration.  Operators  should 
note  that  the  provisions  of  paragraph  (d) 
of  this  supplemental  NPRM  would 
enable  the  FAA  to  approve  requests  for 
alternative  methods  of  compliance  (e.g.. 
per  an  alternative  service  bulletin 
revision)  if  data  are  submitted  to 
substantiate  thM  such  alternative 
methods  would  provide  an  acceptable 
level  of  safety. 

Request  to  Disallow  Credit  fbr  Repair 
Per  Cntain  Service  Bulletin  Versioas 

One  commenter  requests  that  the 
original  NPRM  be  revised  to  spedfically 
exdude  credit  for  repairs  done  in 
accordance  with  revisions  prior  to 
Revision  05  of  Airbus  Service  Bulletin 
A300-24-6011  and  Revision  06  of 
Airbus  Service  Bulletin  A310-24-2021. 
Note  3  of  the  original  NPRM  would  have 
provided  this  credit.  Note  3  of  the 
original  NPRM  refers  to  paragraph  (a)  of 
the  original  NPRM.  The  commenter 
sftates  &at  earlier  revisions  of  these 
service  bulletins  are  acceptable  for 
accomplishment  of  detailed  visual 
inspections  to  detect  damage  (induding 
erosion  and  tearing)  and  deterioration  of 
the  fillet  seals  and  feeder  cables,  but  not 
the  repairs  of  damage  on  applicable 
affected  airplanes. 

The  FAA  partially  concius.  The  FAA 
agrees  that  the  repair  procedures 
described  in  those  earlier  revised 
service  bulletins  are  not  acceptable  for 
the  basic  pylon  configuration,  and  notes 
that  the  repair  procedures  have  been 
deleted  from  Airbus  Service  Bulletins 
A300-24-6011,  Revision  05,  and  A310- 
24-2021,  Revision  06.  However,  as 
stated  earlier.  Note  3  and  Note  5  of  the 
original  NPRM.  which  provided  credit 
for  prior  accomplishment  of  the  earlier 
service  bulletin  revisions,  have  been 
removed  from  this  supplemental  NPRM. 
but  operators  may  request  approval  of 
an  alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this 


supplemental  NPRM.  No  additional 
change  is  necessary  in  this  regard. 

Request  to  Change  Inspection  Type 

One  commenter.  the  manufactiuer. 
requests  that  the  original  NPRM  be 
revised  to  change  the  inspection  type 
from  a  general  visual  inspedion  to  a 
detailed  visual  inspedion.  According  to 
the  manufacturer,  "even  if  not  always 
dearly  stated  in  the  Airbus  SBs.  visual 
inspection  means  detailed  visual 
inspection  and  not  general  visual 
inspection." 

The  FAA  finds  that  detailed  visual 
inspections  are  appropriate  to  address 
the  identified  unsafe  condition,  and 
amcius  with  the  commenter's  request. 
Paragraphs  (a)  and  (b)  of  this 
supplemental  NPRM  have  been  revised 
to  spedfy  detailed,  rather  than  general, 
visual  inspecticHis.  In  addition.  Note  2 
of  this  supplemental  NPRM  has  been 
revised  to  define  a  detailed  visual 
inspection. 

Request  to  Revise  Applicability  of 
PnqMMedAD 

One  commenter  requests  that  Table  1 
of  the  original  NPRM  be  revised  to 
refled  the  coned  applicability.  The 
original  NPRM  indicates  that  airplanes 
wotild  be  excluded  from  the 
applicalrility  if  either  of  two  spedfied 
modifications  had  been  accomplished. 
The  commenter  states  that  the 
applicability  should  exclude  only 
airplanes  on  which  both  of  the  spedfied 
modifications  have  been  accomplished. 

The  FAA  ctmcurs.  The  original  NPRM 
inadvertenUy  sutetituted  the 
conjimction  "or"  for  "and"  between  the 
modification  numbers  listed  in  Table  1. 
The  applicability  of  this  supplemental 
NPRM  has  been  revised  to  exdude 
airplanes  only  if  both  of  the  spedfied 
modifications  have  been  accomplished. 

Conclusion 

Since  these  changes  expand  the  scope 
of  the  original  NPRM.  the  FAA  has 
determined  that  it  is  necessary  to  reopen 
the  comment  period  to  provide 
additional  opportimity  for  public 
comment. 

Cost  Impact 

The  FAA  estimates  that  107  airplanes 
of  U.S.  registry  would  be  affeded  by  this 
supplemental  NPRM. 

It  would  take  approximately  6  work 
hoiu's  per  airplane  to  insped  the  seals/ 
cables  at  an  average  labor  rate  of  $60  per 
work  hour.  Based  on  these  figures,  the 
cost  impad  of  this  proposed  inspection 
on  U.S.  operators  is  estimated  to  be 
$38,520.  or  $360  per  airplane,  per 
inspection  cycle. 
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It  would  take  approximately  5  work 
hours  per  airplane  to  insped  the  wiring 
looms  and  apply  the  protedion.  at  an 
average  labor  rate  of  $60  per  worii  hour. 
Based  on  these  figures,  the  cost  impad 
of  this  proposed  inspedion  on  U.S. 
operators  is  estimated  to  be  $32,100.  or 
$300  per  airplane,  per  inspection  cycle. 

The  cost  impad  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impad  figures  discussed  in  AD 
rulemaking  adions  represent  only  the 
time  necessary  to  perform  the  specific 
adions  adually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  adions. 

Should  an  operator  eled  to  perform 
the  optional  terminating  adion,  it 
would  take  approximately  5  work  hours 
per  airplane  to  replace  the  fillet  panel 
assemblies,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 


would  cost  approximately  $350  to  $470 
per  airplane.  Based  on  these  figures,  the 
cost  impad  of  the  optional  terminating 
action  is  estimated  to  be  $650  to  $770 
per  airplane. 

Regulatory  Impad 

.  The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effed  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels'of  government.  Therefore, 
it  is  determined  tiiat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  adion" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impad,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

}39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
diredive: 

Airbus  Industrie:  Docket  2001-NM-205-AD. 

Applicability:  The  foHowing  airplanes, 
certificated  in  any  category: 


Model 


A300  B2-1C,  A300  82-203,  A300  B2K-3C,  and  A300  84  series  

A300  F4-605R  airplanes,  A300  84-600  series  airplanes,  and  A300  B4-600R  series  airplanes 
A310  series  airplanes  


Excluding  those  modified  per 
AirtMJS  modification 


11349  and  airplanes  12309. 
11 348  and  12303. 

11350  and  12310. 


Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whe&er  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  wire  chafing  and  short  circuits 
in  the  wing  leading  edge/pylon  interfece 
area,  which  could  result  in  loss  of  the  power 
supply  generator  and/or  system  hmctions, 
accomplish  the  following: 

Inspections 

(a)  Within  600  flight  hours  after  the 
effective  date  of  this  AD,  perform  a  detailed 
visual  inspection  to  detect  damage  (including 
erosion  and  tearing)  and  deterioration  of  the 
fillet  seals  and  feeder  cables,  in  accordance 
with  Airbus  Service  Bulletin  A300-Z4-0053, 
Revision  06,  dated  September  10, 2001  (for 


Model  A300  series  airplanes):  A300-24- 
6011.  Revision  05,  dated  May  18, 2001  (for 
Model  A300  F4-605R  airplanes  and  Model 
A300  B4-600  and  A300  B4-600R  series 
airplanes);  or  A310-24-2021,  Revision  06. 
dated  May  18,  2001  (for  Model  A310  series 
airplanes).  Repeat  the  inspection  thereafter  at 
intervals  not  to  exceed  1.000  flight  hours, 
until  the  actions  specified  by  paragraph  (c) 
are  accomplished. 

(1)  If  no  damage  is  detected:  Prior  to 
further  flight  following  the  initial  inspection 
only,  apply  protection  to  each  feeder  cable  in 
accordance  with  the  applicable  service 
bulletin. 

(2)  If  any  damage  is  detected:  Prior  to 
further  flight,  repair  in  accordance  with  the 
applicable  service  bulletin. 

Note  2:  For  the  purposes  of  this  AO,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lifting  is  normally 
supplemented  with  a  direct  source  of  good 
lifting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  3:  Airbus  Service  Bulletins  A300-24- 
0053.  A300-24-6011,  and  A31O-24-2021 


refer  to  Airbus  Service  Bulletins  A30O-24- 
0054,  A300-24-6013,  and  A3ia-24-2024. 
respectively,  as  additional  sources  of  service 
information  for  repair. 

(b)  Within  600  flight  hours  after  the 
effective  date  of  this  AD:  Perform  a  detailed 
visual  inspection  of  the  wiring  looms  in  the 
area  of  the  wing  leading  edge/pylon  interface 
to  detect  damage  (including  chafing,  burning, 
and  short  circuits),  in  accordance  with 
Airbus  Service  Bulletin  A30O-24-O083, 
Revision  03,  dated  January  3.  2001  (for  Model 
A300  series  airplanes);  A30O-24-6039, 
Revision  07,  dated  August  9,  2001  (for  Model 
A300  F4-605R  airplanes  and  Model  A300 
B4-600  and  A300  B4-600R  series  airplanes); 
or  A31O-24-2052,  Revision  04,  dated  April  6, 
2001  (for  Model  A310  series  airplanes);  as 
applicable.  Repeat  the  inspection  thereafter 
at  least  every  1.000  flight  hours,  until  the 
actions  specified  by  paragraph  (c)  of  this  AD 
have  been  accomplished. 

(1)  If  no  damage  is  detected:  Prior  to 
further  flight  following  the  initial  inspection 
only,  apply  protection  in  accordance  with  the 
applicable  service  bulletin. 

(2)  If  any  damage  is  detected:  Prior  to 
further  flight,  repair  in  accordance  with  the 
applicable  service  bulletin. 

Optional  Terminating  Action 

(c)  Replacement  of  the  fillet  panel 
assemblies  with  new.  improved  assemblies. 
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as  specified  by  paragraphs  (c)(1),  (c)(2).  or 
(c)(3)  of  this  AD,  as  applicable,  terminates  the 
raquiiements  of  this  AD. 

(1)  For  Model  A300  series  airplanes: 
Replacement  of  the  fillet  panel  assemblies,  if 
accomplished,  must  be  done  as  specified  by 
paragraph  (c)(l)(i)  or  (c)(l)(u)  of  this  AD. 

(i)  For  airplanes  in  the  common  pylon 
configuration:  In  accordance  with  Airbus 
Service  Bulletin  A300-54-009S.  Revision  01, 
dated  January  3,  2001,  or  Revision  02,  dated 
September-7.  2001. 

(ii)  For  airplanes  in  the  basic  pylon 
configuratimi:  In  accordance  with  Airbus 
Service  Bulletin  A300-54-0095,  Revision  02, 
dated  September  7.  2001. 

(2)  For  Model  A300  F4-605R  airplanes  and 
Model  A300  B4-600  and  A300  B4-600R 
series  airplanes:  Replacement  of  the  fillet 
panel  assemblies,  if  accomplished,  must  be 
done  in  accordance  with  Airbus  Service 
Bulletin  A300-54-6032.  Revision  03,  dated 
January  3,  2001. 

(3)  For  Model  A310  series  airplanes: 
Replacement  of  the  fillet  panel  assemblies,  if 
accomplished,  must  be  done  in  acccHtlance 
with  Airbus  Savice  Bidletin  A310-54-2033, 
Revision  01.  dated  January  3. 2001. 

AHwMtive  Kfadiodb  of  CompHiice 

(d)  An  alternative  method  of  compliance  or 
ad)ustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safiaty  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
subnnit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch.  ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  bo 
obtained  £rom  the  International  Branch, 
ANM-116. 


SpBciil  Fli^it  Pttnils 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  oh 
December  26. 2001. 
AUBahnud. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  01-32197  Filed  12-31-01;  8:45  am] 
■LUfe  COM  4M0-13-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

18  CFR  Part  284 
(Docim  No.  RM96-1-020) 

Standarda  for  Buaineaa  Practicea  of 
Intaratate  Natural  Gaa  Pipelinea 

Issued  December  20,  2001. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  Energy. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  is  proposing  to 
amend  §  284.12  of  its  regulations 
governing  standards  for  conducting 
business  practices  with  interstate 
natural  gas  pipelines.  The  Commission 
is  proposing  to  incorporate  by  reference 
the  most  recent  version  of  the  standards. 
Version  1.5.  promulgated  August  18. 
2001  by  the  Gas  Industry  Standards 
Board  (GISB).  Version  1.5  of  the  GISB 
standards  can  be  obtained  firom  GISB  at 
1100  Louisiana.  Suite  4925.  Houston, 
TX  77002.  713-356-0060,  http:// 
www.gi^.org. 

DATES:  Comments  are  due  February  1, 
2002. 

ADDRESSES:  Federal  Energy  Regulatory 

Commission.  888  First  Street,  NE.. 

Washington.  DC.  20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michael  Goldenberg,  Office  of  the 
General  Counsel.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.,  Washington,  DC  20426. 
(202)  208-2294 

Marvin  Rosenberg,  Office  of  Markets, 
Tariffs,  and  Rates.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE..  Washington.  DC  20426. 
(202)  208-1283 

Kay  Morice.  Office  of  Markets,  Tariffs, 
and  Rates.  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE.. 
Washington.  DC  20426.  (202)  208- 
0507 

SUPPLEMENTARY  INFORMATION: 

Notice  of  Proposed  Rulemaking 

1.  The  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  §  284.12  of  its  open  access 
regulations  governing  standards  for 
conducting  business  practices  and 
electronic  communications  with 
interstate  natural  gas  pipelines.  The 
Commission  is  proposing  to  adopt  the 
most  recent  version,  Version  1.5.  of  the 
consensus  industry  standards, 
promulgated  by  the  Gas  Industry 
Standards  Board  (GISB).  The 


Commission  also  is  proposing  to  remove 
§  284.12(a)  of  its  regulations  dealing 
with  pipeline  Electronic  Bulletin  Boards 
(EBBs).  since  all  pipelines  are  required 
under  Commission  regulations  to 
provide  all  electronic  communications 
and  conduct  all  electronic  transactions 
using  the  public  Internet.^  The  proposed 
rule  is  intended  to  benefit  the  public  by 
adopting  the  most  recent  and  up-to-date 
standards  governing  electronic 
commimication  that  includes  new 
shipper  options  such  as  title  transfer 
tracldng.  as  well  as  standards  for 
imbalance  netting  and  trading  and 
uniform  procedures  for  implementation 
of  aspects  of  Order  No.  637.* 

2.  Background 

3.  Since  1996,  in  the  Order  No.  587 
series,^  the  Commission  has  adopted 
regulations  to  standardize  the  business 
practices  and  commimication 
methodologies  of  interstate  pipelines  in 
order  to  create  a  more  integrated  and 
efficient  pipeline  grid.  In  this  series  of 
orders,  the  Commission  incorporated  by 
reference  consensus  standards 
developed  by  GISB,  a  private  consensus 
standards  developer  composed  of 
members  from  all  segments  of  the 
natiual  gas  industry.  GISB  is  an 
accredited  standards  organization  under 
the  auspices  of  the  American  National 
Standards  Institute  (ANSI). 

4.  On  October  19,  2001,  GISB  filed 
with  the  Commission  a  report  informing 
the  Commission  that  it  had  adopted  a 
new  version  of  its  standards,  Version 
1.5.  On  December  3.  2001,  GISB  filed 
with  the  Commission  a  report  listing 
errata  to  the  Version  1.5  standards. 


1 18  CFR  284.12(c)(3)(i)(A)  (2001). 

2  Regulation  of  Short-Terai  Natural  Gas 
Transportation  Services.  Order  No.  637. 65  FR 
10156  (Feb.  25, 2000),  FERC  Stats,  k  Regs. 
Regulations  Preambles  Duly  1996-Deceniber  2000] 
131 .091  (Feb.  9.  2000). 

3  Standards  For  Business  Practices  Of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587. 61  FR  39053 
Qui.  26. 1996),  FERC  Stats,  k  Regs.  Regulations 
Preambles  duly  1996-^)ecember  2000]  1 31.038  Qui. 
17, 1996),  Order  No.  587-B.  62  FR  5521  (Feb.  6, 
1997),  FERC  Stats,  k  Regs.  Regulations  Preambles 
duly  1996-Deceniber  2000]  1 31.046  Uan.  30, 1997). 
Order  No.  S87-C.  62  FR  10684  (Mar.  10. 1997). 
FERC  Stats.  &  Regs.  Regulations  Preambles  [July 
1996-4)ecember  2000]  1 31.050  (Mar.  4. 1997). 
Order  No.  587-G.  63  FR  20072  (Apr.  23. 1998). 
FERC  Stats,  k  Regs.  Regulations  Preambles  ()uly 
1996^)ecember  2000]  1 31.062  (Apr.  16. 1998). 
Order  No.  S87-H.  63  FR  39509  Duly  23. 1998). 
FERC  Stats,  k  Regs.  Regulations  Preambles  duly 
1996-^)ecember  2000]  131.063  duly  15. 1998); 
Order  No.  587-^.  63  FR  53565  (Oct.  6. 1998).  FERC 
Stats,  k  Regs.  Regulations  Preambles  duly  1996- 
Deceniber  2000)  1 31,067  (Sept  29, 1998),  Order 
No.  587-K.  64  FR  17276  (Apr.  9, 1999).  FERC  Stats. 
k  Regs.  Regulations  Preambles  [July  1996- 
December  2000]  1314)72  (Apr.  2. 1999):  Order  No. 
S87-M.  65  FR  77285  (Dec.  11. .2000).  FERC  StaU. 

k  Rags.  Regulations  Preambles  duly  1996- 
Decamber  2000]  1 31.114  (Dec.  11.  2000). 
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5.  GISB  reports  that  its  newest  version 
contains  some  of  the  following 
highlights:  modifications  to  the  data  set, 
data  element,  and  code  value  tables  to 
support  Internet  web  page  standards 
and  the  transition  of  EBBs  to  the 
Internet;  business  practice  standards 
and  data  sets  governing  imbalance 
netting  and  trading  (although  standards 
for  electronic  data  interchange  of  the 
imbalance  netting  and  trading  are  still 
in  process);  standards  for  title  transfer 
tracking  (TTT),  with  a  recommendation 
fiom  the  GISB  Executive  Committee  that 
these  standaids  be  implemented  no 
earlier  than  eight  months  fit>m 
publication  of  these  standards  on 
August  18.  2001;  and  standards  to 
support  the  implementation  of  Order 
No.  637  (additional  standards  are  still 
being  considered  at  the  subcommittee 
level).  GISB  also  reports  that  its 
electronic  delivery  mechanism 
standards  include  modifications  related 
to  the  surety  assessment  performed  by 
Sandia  National  Laboratories  on  the 
GISB  Electronic  Delivery  Mechanism 
(EDM)  standards. 
6.  Discussion 

7.  The  Commission  is  proposing  to 
adopt  Version  1.5*  of  GISB's  consensus 
standards.^  Pipelines  would  be  required 
to  implement  the  standards  three 
months  after  a  final  rule  is  issued.^ 

8.  Version  1-5  of  the  GISB  standards 
provides  added  flexibility  to  shippers, 
standardizes  additional  business 
practices,  and  update  and  improves  the 
current  standards.'  The  principal 
changes  occur  in  the  areas  of  title 
transfer  tracking,  imbalance  netting  and 
trading,  and  improvement  of  the 
standards  for  conducting  business 
transactions  electronically  over  the 
Internet.  Version  1.5  incorporates  a 
series  of  standards  (Standards  t.3.64 
through  1.3.78)  providing  that  natural 


*The  incorporation  includes  the  errata  sheets 
published  by  OSB. 

^Pursuant  to  the  regulations  regarding 
incorporation  by  refeience.  copies  of  Version  1.5  of 
the  standards  are  available  from  CISB.  5  U.S.C  552 
(a)(1):  1  CFR  51  (2001). 

•OSB  standard  1.3.78  provides  that 
implementation  of  TTT  not  take  place  until  eight 
xoooAb  after  publication  of  die  TTT  standards  in 
the  (3SB  standards  manual  (which  took  place  on 
August  18. 2001).  and  die  Commission  proposes  to 
adopt  that  recommendation. 

^  In  Version  1.5.  CXSB  made  the  following 
changes  to  its  standaids.  It  added  Principles  1.1.20. 
1.1.21  and  2.1.5:  Definitions  1.2.13  ttrough  1.2.19. 
2.2.2, 2.2.3,  and  4.2.20;  Standards  1.3.64  throu^ 
1.3.78, 2.3.38  thimigh  2  J.50,  3.3.26, 4.3.86, 4.3.87, 
and  S.3.43:  and  Data  Sets  2.4.7  thio«igh  2.4.16.  It 
revised  Standards  1.3.2, 1.3.54, 1.3.61, 1.3.63. 
2.3.30, 2  J.32, 2.3.34, 4  J.16, 4.3.23, 4.3.35.  5.3.2. 
5.3.22, 5.3  J4. 5.3  Jl,  5.3.32.  and  5.3.33.  and  Data 
Sets  1.4.1  through  1.4.7. 2.4.1. 2.4.3  through  2.4.6. 
3.4.1.  3.4.2. 3.4.4. 5.4.1  through  5.4.10. 5.4.12. 
5.4.13.  and  5.4.16  through  5.4.19.  It  delated 
Principles  4.1.5  and  4.1.8.  and  Standard  4.3.77. 


gas  pipelines  track  title  transfers  at 
pooling  points.  These  standards  will 
provide  shippers  with  greater  flexibility 
in  structuring  business  transactions,  and 
will  enhance  the  liquidity  of  the  natural 
gas  market  by  providing  for  accurate 
accounting  of  gas  purchase  and  sale 
transactions  and  integrating  such 
transactions  into  the  pipeline 
scheduling  process.  Version  1.5 
includes  new  standards  (standards 
2.3.36  through  2.3.50)  for  transmitting 
statements  of  allocation  and 
implementing  imbalance  netting  and 
trading  as  required  by  the  Ccfmmission's 
regidations."  Version  1.5  also  updates 
and  improves  the  standards  by 
modifying  the  electronic 
commimication  standards  to  better 
support  Internet  web  page  standards 
and  the  transition  of  EBBs  to  the 
Internet  and  by  effectuating  changes  to 
accommodate  the  recommendations  of 
Sandia  National  Laboratories. 
Commission  adoption  of  these  standards 
will  keep  the  Commission  regulations 
current.* 

9.  GISB  approved  the  standards  tmder 
its  consensus  procedures.'"  As  the 
Commission  fotmd  in  Order  No.  587, 
adoption  of  consensvts  standards  is 
appropriate  because  the  consensus 
process  helps  ensure  the  reasonableness 
of  the  standards  by  requiring  that  the 
standards  draw  support  fiom  a  broad 
spectrum  of  all  segments  of  the 
industry.  Moreover,  since  the  industry 
itself  has  to  conduct  business  imder 
these  standards,  the  Commission's 
regulations  should  reflect  those 
standards  that  have  the  widest  possible 
support.  In  §  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTT&AA),  Congress 
affirmatively  requires  federal  agencies  to 
use  technical  standards  developed  by 
volimtary  consensus  standards 
organizations,  like  GISB,  as  means  to 


■  18  CFR  284.12  (c)(2)(U)  (2001). 

a  The  Commission  also  is  continuing  its  previous 
practice  l>y  proposing  to  exclude  standards  2.3.29 
dealing  with  operational  iMlandng  agreements 
(OBAs),  2.3  JO  dealing  with  netting  and  trading  of 
imbalances,  and  4.3.4  dealing  with  retention  of 
electronic  data.  The  CommissioD  has  issued  its  own 
regulations  in  these  areas  (18  CFR  284.l2(c)(2)(i) 
(OBAs),  (c)(2Xii)  (netting  and  trading  of 
imbalances),  and  (c)(3)(v)  (record  retention)),  so  that 
incorporation  of  the  GISB  standards  is  unnecessary 
and  may  cause  confusion  as  to  the  applicable 
Commission  requirements. 

"This  process  first  requires  a  super-majority  vote 
of  17  out  of  25  membere  of  GISB's  Executive 
Committee  with  siqiport  from  at  least  two  members 
bom  each  of  the  five  industry  segments— interstate 
pipelines,  local  distribution  companies,  gas 
prodncen.  end-usets.  and  services  (including 
marketers  and  computer  senace  providers).  For 
final  approval,  67%  of  QSB's  general  mend)enhip 
must  ratify  the  standards. 


carry  out  policy  objectives  or 
activities.'* 

10.  While  comments  are  requested  on 
all  of  the  GISB  standards,  the 
Commission  specifically  requests 
comment  on  whether  it  should  adopt 
revised  standard  5.3.2  dealing  with  the 
timeline  for  capacity  release 
transactions.  TTie  revision  to  standard 
5.3.2  in  Version  1.5  was  made  in 
response  to  Order  No.  637  in  which  the 
Commission  adopted  a  regulation 
requiring  pipelines  to  provide 
scheduling  equality  between  capacity 
release  transactions  and  pipeline 
transportation  services. '^  The  regulation 
states: 

11.  Pipelines  must  permit  shippers 
acquiring  released  capacity  to  submit  a 
nomination  at  the  earliest  available 
nomination  opportunity  after  the 
acquisition  of  capacity.  If  the  pipeline 
requires  the  replacement  shipper  to 
enter  into  a  contract,  the  contract  must 
be  issued  within  one  hour  after  the 
pipeline  has  been  notified  of  the  release, 
but  the  requirement  for  contracting  must 
not  inhibit  the  ability  of  the  replacement 
shipper  to  submit  a  nomination  at  the 
earliest  available  nomination 
opportunity. 

12.  GISB  standards  adopted  by  the 
Commission  currently  provide  for  four 
nomination  cycles:  a  timely  nomination 
at  11:30  a.m.  to  take  effect  at  9  a.m. 
central  clock  time  (CCT) "  the  next  gas 
day,  an  Evening  nomination  at  6  p.m. 
CCT  to  take  effect  at  9  a.m.  CCT  the  next 
gas  day,  an  Intra-Day  1  nomination  at  10 
a.m.  CCT  to  take  effect  at  5:00  p.m.  CCT 
on  the  same  gas  day,  and  an  Intra-Day 

2  nomination  at  5  p.m.  CCT  to  take 
effect  at  9  p.m.  OCT  on  the  same  gas 
day.**  In  implementing  the  scheduling 
equaUty  requirement,  the  Commission 
held  that  a  replacement  shipper  under 
a  capacity  release  transaction  must  be 
able  to  nominate  coincident  with 
notification  to  the  pipeline  of  a  pre- 
arranged capacity  release  transaction  or 
coincident  writh  the  award  of  capacity 


"  Pub.  L.  No.  104-113.  S  12(d).  110  Sttt  775 
(1996).  15  U.S.C.  272  note  (1997). 

"  18  CFR  284.12  (c)(l)(ii)  (2001);  Order  No.  637. 
65  FR  at  10191.  FERC  Stats,  k  Regs.  Regulations 
Pteanriiles  duly  1996-Oecember  2000]  1 31.091.  at 
31,297. 

"CCT  refers  to  Central  Qock  Time,  which 
includes  ao  adjustment  for  day  light  savings  time. 
See  18  CFR  284.12(b)(l)(i).  Nominations  Related 
Standards  1.3.1  (2001).  Under  the  GBB  standards, 
a  gas  day  rans  from  9  a.m.  central  clock  time  (OCT) 
on  Day  1  to  9  a.m.  CCT  the  next  day  (Day  2).  18 
CFR  284.l2(bMl)(i).  Nominations  Related  Standards 
1.3.1  (2001). 

'« 18  CFR  284.l2{b)(l)(i)  (2001),  Nominations 
Related  Standard  1.3.2  (2001). 
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subject  to  the  Commission's  bidding 
requirements.^' 

13.  With  respect  to  pre-arranged 
capacity  release  transactions  not  subject 
to  bidding,  the  Commission  found  that 
releasing  shippers  should  be  able  to 
inform  the  pipeline  of  such  prearranged 
deals  at  any  of  the  foiu  nomination 
opportunities  and  the  replacement 
shipper  should  be  able  to  submit  a 
nomination  at  the  time  the  pipeline  is 
informed  of  the  release.  For  example,  if 
the  pipeline  is  informed  of  a  capacity 
release  transaction  at  the  6  p.m.  CCT 
timely  nomination  timeline,  the 
replacement  shipper  should  be 
permitted  to  submit  an  evening 
nomination  for  the  next  gas  day  at  6 
p.m."' 

14.  With  respect  to  capacity  release 
transactions  subject  to  bidding,  the 
Commission  foimd  that  shippers  should 
be  able  to  nominate  coincident  with  the 
award  of  capacity.  For  example,  under 
the  wasting  Version  1.4  of  the  GISB 
standards,  award  notification  for  short- 
term  biddable  capacity  release 
transactions  is  made  at  5  p.m.^^  The 
Commission  found  that  replacement 
shippers  should  be  permitted  to  submit 
a  nomination  at  the  5  p.m.  Intra-Day  2 
cycle  for  that  capacity  award.*' 

15.  In  Version  1.5,  GISB  made  a 
number  of  changes  to  its  timeline  for 
capacity  release  transactions  (standard 
5.3.2).  It  reconfigured  its  timeline  for* 
short-term  biddable  releases  (less  than 
one  year)  so  that  posting  of  bidding  will 
begin  at  12  p.m.  on  a  business  day  with 
the  award  of  capacity  made  by  3:00 
p.m.1^  The  standard  then  provides  that 
"contract  issued  within  one  hour  of 
award  posting  (with  a  new  contract 
number,  when  applicable);  nomination 
possible  beginning  at  the  next  available 
nomination  cycle  for  the  effective  date 
of  the  contract.  (Central  Clock  Time)." 
Thus,  under  the  reconfigured  timeline  a 
shipper  awarded  capacity  at  3  p.m.  can 
make  a  nomination  at  the  next  available 
nomination  cycle  (the  5  p.m.  Intra-Day 
2  Nomination  cycle).  This  appears  to  be 
the  same  result  obtained  under  the 


Commission's  implementation  of  Order 
No.  637. 

16.  However,  with  respect  to  non- 
biddable  pre-arranged  capacity  release 
transactions  not  subject  to  bidding,  the 
GISB  Version  1.5  standard  differs  from 
the  implementation  process  established 
by  the  Commission.  Under  the  GISB 
standard,  shippers  must  notify  the 
pipeline  of  a  pre-arranged  capacity 
release  transaction  one-hour  prior  to  the 
nomination  deadline.  For  example,  the 
standard  for  the  Timely  Nomination 
states:  "posting  of  prearranged  deals  not 
subject  to  bid  are  due  by  10:30  A.M.  on 
a  Business  Day;  contract  issued  within 
one  hour  of  award  posting  (with  a  new 
contract  number,  when  applicable); 
nomination  possible  beginning  at  the 
next  available  nomination  cycle  for  the 
effective  date  of  the  contract.  (Central 
dock  Time)."  The  requirement  for  one- 
houi  prior  notice  is  not  consistent  with 
the  Commission's  implementation  of 
Order  No.  637  in  which  the  Commission 
required  pipelines  to  permit  notice 
coincident  with  the  nomination 
deadline  [e.g..  11:30  a.m.  notice  for  an 
11:30  a.m.  nomination). 

17.  The  Commission  requests 
conunent  on  whether  it  should  adopt 
the  one-hour  prior  notice  requirement  in 
GISB  standard  5.3.2.  Comments  should 
discuss  the  benefits  or  detriments  of 
adopting  the  one-hour  prior  notice 
requirement  notwithstanding  that 
pipelines  already  are  required  to 
implement  scheduling  equality  without 
such  prior  notice. 

18.  In  addition,  the  Commission  is 
proposing  to  eliminate  existing 

§  284.12(a)  dealing  with  Electronic 
Bulletin  Boards  (l^Bs)  to  clean  up  its 
regulations.  In  1998,  in  Order  No.  587- 
G,  the  Commission  required  pipelines  to 
provide  all  electronic  information  and 
to  conduct  electronic  transactions  using 
the  public  lntemet.20  At  that  time,  the 
Commission  retained  its  regulations 
governing  EBBs  to  provide  for  a 
transition  period  as  pipelines  began  the 
process  of  converting  from  EBBs  to 
Internet  communication.  At  this  time, 
the  transition  to  Internet 


commimication  should  be  complete  and 
continuation  of  regulations  regarding 
EBB  commimication,  therefore,  no 
longer  appears  necessary.^* 

19.  Notice  of  Use  of  Voluntary 
Consensus  Standards 

20.  Office  of  Management  and  Budget 
Circular  A-119  (§  11)  (FetHiiary  10, 
1998)  provides  that  Federal  Agencies 
should  publish  a  request  for  comment  in 
a  NOPR  when  the  agency  is  seeking  to 
issue  or  revise  a  regulation  containing  a 
standard  identifying  whether  a 
volimtary  consensus  standard  or  a 
govemment-imique  standard  is  being 
proposed.  In  this  NOPR.  the 
Conunission  is  proposing  to  incorporate 
by  reference  Version  1.5  (August  18, 
2001)  of  the  voluntary  consensus 
standards  developed  by  GISB. 

21.  Infiirmation  Collection  Statement 

22.  The  following  collections  of 
information  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  under  Section  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3507(d).  The  Commission  solicits 
comments  on  the  Commission's  need  for 
this  information,  whether  the 
information  will  have  practical  utility, 
the  acciuacy  of  the  provided  burden 
estimates,  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  any  suggested  methods 
for  minimizing  respondents'  biuden, 
including  the  use  of  automated 
information  techniques.  The  following 
burden  estimates  include  the  costs  for 
implementing  GISB's  Version  1.5 
standards  which  incorporate  the  most 
recent  and  up-to-date  standards 
governing  electronic  communication 
including  new  shipper  options  such,  as 
titie  transfer  tracking,  as  well  as 
standards  for  imbalance  netting  and 
trading  and  uniform  procedures  for 
implementation  of  aspects  of  Order  No. 
637.  The  burden  estimates  are  primarily 
related  to  start-up  for  implementing  the 
latest  version  of  the  standards  and  will 
not  be  on-going  costs. 


Data  collection 

Number  of 
restAMKJents 

Number  of 

responses  per 

respondent 

Hours  per 
response 

Total  number 
of  hours 

FEnC-646  -.» 

93 

1 

38 

3,534 

"Colondo  Intontate  Gas  Company.  95  FERC 
161421.  at  62.111-12  (2001).  97  FERC  1 61.011 
(2001).  Sm.  0.g.,  Kinder  Morgan  Interstate  Gas 
'nannaisiiott.  LLC.  97  FERC  1 61 M2  (2001):  MIGC. 
Inc.  97  FERC  1 61 M2  (2001);  Nattooai  Fuel  Gas 
Supply  Cotpantion,  96  FERC  1 61.182,  at  61.804- 
805  (2001):  Paiute  Pipeline  Company.  96  FERC 
161.167.  at  61,748-19  (2001):  Ttabacontinental  Gas 
Pipe  Line  Coqiaraticm,  96  FERC  161, 352.  at  62,323 


(2001):  Trailblazer  Pipeline  Company.  97  FERC 
161.056  (2001). 

'•Colorado  Interstate  Gas  Company,  95  FERC 
161421.  at  62.111-12  (2001). 

>'  18  CFR  284.12(b)(l](v]  (2001).  Capacity  Release 
Related  Standard  5.3.2  (2001). 

'■Colorado  Interstate  C^as  Con^Mny,  95  FERC 
161421.  at  62.111-12  (2001). 


'"Biddable  releases  of  one  year  or  more  havea 
three  day  bidding  period. 

M 18  CFR  284.12(cX3)(iMA)  (2001). 

"  Current  S$  284.12(cX3Kii)  and  (v)  contain 
similar  posting  requirements  for  Internet 
communication  as  existing  $  284.12(a)  does  fat 
EBBs,  so  retention  of  S  284.12(a)  would  be 
dupHcative  and  unnecessary. 
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Data  collection 


FERC-549C 


Numt>erof 
respondents 


93 


Number  of 

responses  per 

resportdent 


1 


Hours  per 
response 


4,526 


Total  number 
of  flours 


420.918 


Total  annual  Hours  for  Ck>flection 

(Reportifig  and  Recordkeeping,  (if  appropriate)  =  424,452 

23.  Information  Collection  Costs:  The  Commission  seeks  comments  on  the  costs  to  comply  with  Uiese  requirements. 
It  has  projected  the  average  annualized  cost  for  all  respondents  to  be  the  following: 


Annualized  (Capital/Startup  Costs 

Annualized  Costs  (Operations  &  Maintenance) 

Total  Annualized  Costs  


FERO-545 


$198,857 
0 


198,857 


FERC-549C 


$23,684,934 
•    0 


23.684,934 


24.  0MB  regulations  22  require  0MB 
to  approve  certain  information 
collection  requirements  imposed  by 
agency  rule.  The  (Commission  is 
submitting  notification  of  this  proposed 
rule  to  OMB. 

Title:  FERC-545,  Gas  Pipeline  Rates: 
Rate  C3iange  (Non-Formal);  FERC-549C, 
Standards  for  Business  Practices  of 
Interstate  Natural  Gas  Pipelines. 

Action:  Proposed  collections. 

OMB  Control  No.:  1902-0154, 1902- 
0174. 

Respondents:  Business  or  other  for 
profit,  (Interstate  natural  gas  pipelines 
(Not  applicable  to  small  business.)) 

Frequency  of  Responses:  One-time 
implementation  (business  procedures, 
capital/start-up). 

25.  Necessity  of  Information:  Tins 
proposed  rule,  if  implemented,  would 
upgrade  the  Commission's  current 
business  practice  and  commimication 
standards  to  the  latest  edition  approved 
by  GISB  (Version  1.5).  These  standards 

-  include  new  shipper  options  such  as 
title  transfer  tradting,  as  well  as 
standards  for  imbalance  netting  and 
trading  and  uniform  procedures  for 
implementation  of  aspects  of  Order  No. 
637.  The  implementation  of  these 
standards  are  necessary  to  increase  the 
efficiency  of  the  pipeline  grid. 

26.  The  information  collection 
requirements  of  this  proposed  rule  will 
be  reported  directiy  to  the  industry 
users.  The  implementation  of  these  data 
requirements  will  help  the  Commission 
carry  out  its  responsibilities  under  the 
Natural  Gas  Act  to  monitor  activities  of 
the  natural  gas  industry  to  ensure  its 
competitiveness  and  to  assure  the 
improved  efficiency  of  the  industry's 
operations.  The  Commission's  Office  of 
Markets,  Tariff  and  Rates  will  use  the 
data  in  rate  proceedings  to  review  rate 
and  tariff  changes  by  natural  gas 
companies  for  the  transportation  of  gas, 
for  general  industry  ovmsight,  and  to 


i>S  CFR  1320.11. 


supplement  the  documentation  used 
during  the  Commission's  audit  process. 
27.  Internal  Review:  The  Commission 
has  reviewed  the  requirements 
pertaining  to  business  practices  and 
electronic  communication  with  natural 
gas  interstate  pipelines  and  made  a 
determination  that  the  proposed 
revisions  are  necessary  to  establish  a 
more  efficient  and  integrated  pipeline 
grid.  Requiring  such  information 
ensures  both  a  common  means  of 
communication  and  common  business 
practices  which  provide  participants 
engaged  in  transactions  with  interstate 
pipelines  with  timely  information  and 
imiform  business  procedures  across 
multiple  pipelines.  These  requirements 
conform  to  the  Commission's  plan  for 
efficient  information  collection, 
communication,  and  management 
within  the  natural  gas  industry.  The 
Commission  has  assured  itself,  by 
means  of  its  internal  review,  that  there 
is  specific,  objective  support  for  the 
burden  estimates  associated  with  the 
information  requirements. 

28.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  [Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  Phone:  (202)  20ft- 
1415,  fax:  (202)  208-2425  email: 
michael .  millert&ferc.  fed.  usl . 

29.  Comments  concerning  the 
collection  of  information{s)  and  the 
associated  burden  estimate(s).  should  be 
sent  to  the  contact  listed  above  and  to 
the  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affeirs.  Washington.  D.C.  20503 
(Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission,  phone: 
(202)  395-7318,  fax:  (202)  395-72851. 
30.  Environmental  Analysis 

31.  The  Commission  is  required  to 
prepare  an  Environmental  AJssessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 


significant  adverse  effect  on  the  human 
environment. 23  The  Commission  has 
categorically  excluded  certain  actions 
from  these  requirements  as  not  having  a 
significant  effect  on  the  human 
environment.  2*  The  actions  proposed 
here  fall  within  categorical  exclusions 
in  the  Commission's  regulations  for 
rules  that  are  clarifying,  corrective,  or 
procedural,  for  information  gathering, 
analysis,  and  dissemination,  and  for 
sales,  exchange,  and  transportation  of 
natural  gas  that  requires  no  construction 
of  facilities.25  Therefore,  an 
environmental  assessment  is 
urmecessary  and  has  not  been  prepared 
in  tills  NOPR. 

32.  Regulatory  Flexibility  Act 
Certification 

33.  The  Jlegulatory  Flexibility  Act  of 
1980  (RFA)  26  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  The  regulations  proposed  here 
impose  requirements  only  on  interstate 
pipelines,  which  are  not  small 
businesses,  and.  these  requirements  are, 
in  fact,  designed  to  benefit  all 
customers,  including  small  businesses. 
Accordingly,  pursuant  to  §  605(b)  of  the 
RFA,  the  Commission  hereby  certifies 
that  the  regulations  proposed  herein 
will  not  have  a  significant  adverse 
impact  on  a  substantial  number  of  small 
entities. 
34.  Comment  Procedures 

35.  The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  and  issues  proposed  in  this 
notice  to  be  adopted,  including  any 
related  matters  or  alternative  proposals 


z3  Order  No.  486.  Regulations  Implementing  the 
National  Environmental  Policy  Act.  52  FR  47897 
(Dec.  17. 1987).  FERC  SUts.  k  Regs.  Preamble* 
1986-1990130.783(1987). 

2*  18  CFR  380.4. 

"  See  18  CFR  380.4(a)(2Nii).  380.4(a)(5). 
380.4(aX27). 

»  5  U.S.C.  601-612. 
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that  commenters  may  wish  to  discuss. 
Comments  are  due  February  1,  2002. 
Coimnents  may  be  filed  either  in  paper 
format  or  electronically.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing. 

36.  For  paper  filings,  the  original  and 
14  copies  of  such  comments  should  be 
submitted  to  the  Office  of  the  Secretary. 

■  Federal  Energy  Regulatory  Commission, 
888  First  Street,  ME.,  Washington.  DC 
20426  and  should  refer  to  Docket  No. 
RM96-1-020. 

37.  Documents  filed  electronically  via 
the  Internet  must  be  prepared  in 
WcHtiPerfect.  MS  Word,  PcMlable 
Document  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  Website  at  www.ferc.gov 
and  dick  on  "Make  An  E-Flling,"  and 
then  follow  the  instructions  for  each 
screen.  First  time  users  will  have  to 
establish  a  user  name  and  password. 
The  Commission  will  send  an  automatic 
acknowledgment  to  the  sender's  e-mail 
address  upon  receipt  of  comments.  User 
assistance  for  electronic  filing  is 
available  at  202-208-0258  or  by  e-mail 
to  efiling&ferc.fed.us.  Comments  should 
not  be  submitted  to  the  e-mail  address. 

38.  All  comments  will  be  placed  in 
the  Commission's  public  files  and  will 
be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street.  N.E.,  Washington  D.C. 
20426,  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  Homepage  using  the  RIMS  link. 
User  assistance  fw  RIMS  is  available  at 
202-208-2222,  or  by  e-mail  to 
rimsmastei%ferc.fed.  us. 

39.  Document  Availability 

40.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportimity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through  . 
FERC's  homepage  (http://www.ferc.gov) 
and  in  FERC's  Public  Reference  Room 
during  normal  business  hours  (8:30  a.m. 
to  5  p.m.  Eastern  time)  at  888  First 
Street,  NE.,  Room  2A,  Washington.  DC 
20426. 

41.  From  FERC's  homepage  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (OPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 

42.  QPS  provides  access  to  the  texts 
of  formal  documents  issued  by  the 
Commission  since  November  14, 1994. 

43.  OPS  can  be  accessed  using  the 
OPS  link  or  the  Docimients  &  Filing 
link.  The  full  text  of  this  document  is 


available  on  OPS  in  ASCII  and 
WordPerfect  8i0  format  for  viewing, 
printing,  and/or  downloading. 

44.  RIMS  contains  images  of 
documents  submitted  to  and  issued  by 
the  Commission  after  November  16, 
1981.  Documents  fit)m  November  1995 
to  the  present  can  be  viewed  and 
printed  firom  FERC's  homepage  using 
the  RIMS  link  or  the  Docimients  & 
Filing  link.  Descriptions  of  dociunents 
back  to  November  16, 1981,  are  also 
available  from  RIMS-on-the-Web; 
requests  for  copies  of  these  and  other 
older  documents  should  be  submitted  to 
the  Public  Reference  Room. 

45.  User  assistance  is  available  for 
RIMS.  OPS,  and  the  Web  site  during 
normal  business  hours  frvm.our  Help 
line  at  (202)  208-2222  (e-mail  to 
WebMastet®ferc.fed.us)  or  the  Public 
Reference  at  (202)  208-1371  (e-mail  to 
public.referenceroom@ferc.fecl.  us). 

46.  During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  OPS,  and  the  FERC 
Web  site  are  available.  User  assistance  is 
also  available. 

List  of  Subjects  in  IB  CFR  Part  284 

Continental  shelf.  Incorporation  by  ■ 
reference.  Natural  gas.  Reporting  and 
recordkeeping  requirements. 

By  direction  of  the  Commission. 
Linwood  A.  Watson,  Jr., 
Acting  Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  part 
284,  Chapter  I,  Title  18,  Code  of  Federal 
Regulations,  as  follows. 

PART  284— CERTAIN  SALES  AND 
TRANSPORTATION  OF  NATURAL  GAS 
UNDER  THE  NATURAL  GAS  POLICY 
ACT  OF  1978  AND  RELATED 
AUTHORITIES 

1.  The  authority  citation  for  part  284 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  717-717w,  3301- 
3432;  42  U.S.C.  7101-7532;  43  U.S.C.  1331- 
1356. 

2.  Section  284.12  is  amended  as 
follows: 

1284.12    [Aimnded] 

a.  Paragraph  (a)  is  removed  and 
paragraphs  (b)  and  (c)  are  redesignated 
as  paragraphs  (a)  and  (b),  respectively. 

b.  In  newly  redesignated  paragraphs 
(a)(l)(i),  (ii),  (iii),  and  (v),  revise  all 
references  to  "Version  1.4,  August  31, 
1999"  to  read  "Version  1.5.  August  18. 
2001." 

c.  In  newly  redesignated  paragraph 
(a)(l)(iv),  revise  all  references  to 


"Version  1.4,  November  15, 1999"  to 
read  "Version  1.5,  August  18,  2001." 

(PR  Doc.  01-32004  Filed  12-31-01;  8:45  am] 
auxjNG  CODE  tni-m-p 

DEPARTMENT  OF  THE  TREASURY 
Intamal  Revenue  Service 

26CFR  Parti 

[RE6-14229Q-01]  [RE6-2091 36-88] 

RIN 154S-BA96  and  1545-AW92 

Certain  Transfers  of  Property  to 
Regulaled  Investmsnt  Companies  and 
Real  Estate  Investment  Trusts 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTKNH:  Notice  of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  This  document  contains 
proposed  regulations  that  apply  to 
certain  transactions  or  events  that  result 
in  a  Regulated  Investment  Company 
[RIC]  or  Real  Estate  Investment  Trust 
[REIT]  owning  property  that  has  a  basis 
determined  by  reference  to  a  C 
corporation's  basis  in  the  property.  The 
text  of  the  temporary  regulations 
published  in  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register  serves  as  the  text  of  this 
proposed  regulation. 
DATES:  Written  or  electronic  comments 
must  be  received  by  April  2, 2002. 
ADDRESSES:  Send  submissions  to: 
CC:rrA:RU  IREG-142299-01],  room 
5226.  Internal  Revenue  Service.  POB 
7604.  Ben  Franklin  Station,  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m.  . 
to  CC:ITA:RU  [REG-142299-Oll, 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washii^on.  DC  or  sent  to  the  IRS 
Internet  site  at:  http://www.irs.gov/ 
taxregs/re^isthtml. 
FOR  RIRTHER  MFORMAIION  CONTACT: 
Concerning  the  proposed  regulations. 
Lisa  A.  Fuller.  (202)  622-7750; 
concerning  submissions  of  commentis. 
Donna  Poindexter  (202)  622-7180  (not 
toll-free  numbers). 
SUPPIXMBITARY  INFORMATION: 

Paperwork  Reductifm  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  berni  submitted  to  the 
Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
PaperworiK  Reduction  Act  of  1995  (44 
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U.S.C.  3507(d)).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury.  Office  of 
Information  and  Regiilatory  Afbirs. 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S:0.  Washington.  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by 
March  4,  2002.  Comments  are 
specifically  requested  concerning: 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  collection  will 
have  practical  utility;  The  accuracy  of 
the  estimated  burden  associated  with 
the  proposed  collection  of  information 
(see  below);  How  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected  may  be  enhanced;  How  the 
burden  of  complying  with  the  proposed 
collection  of  information  may  be 
minimized,  including  throu^  the 
application  of  automated  coUection 
tedmiques  or  other  forms  of  information 
technology;  and  Estimates  of  capital  or 
start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

"The  collection  of  information  in  this 
proposed  regulation  is  in  §§  1.337(d)-6T 
and  1.337(d)->T.  This  information  is 
necessar>  for  the  IRS  to  determine 
whether  section  1374  treatment  or 
deemed  sale  treatment  is  appropriate  for 
the  entity  for  which  the  regulation 
applies.  The  collection  of  information  is 
required  to  obtain  a  benefit,  i.e.,  to  elect 
section  1374  treatment  in  lieu  of 
deemed  sale  treatment  in  §  1.337(d)-6T. 
or  to  elect  deemed  sale  treatment  in  lieu 
of  section  1374  treatment  in  §  1.337(d)- 
7T.  The  likely  respondents  for  deemed 
sale  elections  are  C  corporations.  The 
likely  r0spondents  for  section  1374 
elections  are  RICs  and  REITs. 

Section  1.337(d)-6T  provides  that  a 
section  1374  election  is  made  by  filing 
a  statement  and  attaching  it  to  any 
Federal  income  tax  return  filed  by  the 
RIC  or  RETT  on  or  before  March  15. 
2003.  provided  that  the  RIC  or  REIT  has 
reported  consistently  with  such  election 
for  all  periods.  Alternatively,  a  RIC  or 
RETT  can  also  make  a  section  1374 
election  by  informing  the  IRS  prior  to 
January  2.  2002  of  its  intent  to  make  a 
section  1374  election.  Section  1.337(d)- 
7T  provides  that  a  deemed  sale  election 
is  made  by  filing  a  statement  and 
attaching  it  to  the  C  corporation's 
Federal  income  tax  return  for  the 
taxable  year  in  which  the  deemed  sale 
occurs. 


Estimated  total  annual  reporting 
burden:  70  hours. 

Estimated  average  annual  burden  per 
respondent:  30  minutes. 

Estimated  number  of  respondents: 
140. 

Estimated  annual  frequency  of 
responses:  Once. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
nimiber  assigned  by  the  Office  of 
Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuns  and  tax  retiun  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  revise  and  add  the 
Income  Tax  Regulations  (26  CFR  part  1) 
relating  to  section  337(d).  The 
temporary  regulations  generally  provide 
that,  if  property  owned  by  a  C 
corporation  or  property  subject  to 
section  1374  owned  by  a  RIC.  a  REIT, 
or  an  S  corporation  becomes  the 
property  of  a  RIC  or  RETT  by  (1)  the 
qualification  of  the  C  corporation  as  a 
RIC  or  RETT,  or  (2)  certain  transfers  of 
property  to  a  RIC  or  RETT,  then  the  RIC 
or  REIT  will  be  subject  either  to  section 
1374  treatment  or  the  C  corporation  will 
be  subject  to  deemed  sale  treatment.  The 
text  of  those  temporary  regulations  also 
serves  as  the  text  of  these  proposed 
regulations.  The  preamble  to  the 
temporary  regulations  explains  the 
temporary  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and,  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Therefore,  a 
Regulatory  Flexibility  Analysis  is  not 
required.  Pursuant  to  section  7805(f)  of 
the  Code,  these  proposed  regulations 
will  be  submitted  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration  for  comment  on  their 
impact  on  small  business. 


Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  or  electronic  comments 
that  are  submitted  timely  to  the  IRS.  The 
IRS  and  Treasury  request  comments  on 
the  clarity  of  the  proposed  rule  and  how 
it  may  be  made  easier  to  understand.  All 
comments  will  be  made  available  for 
public  inspection  and  copying.  A  public 
hearing  may  be  scheduled.  When  a 
public  hearing  is  scheduled,  notice  of 
the  date,  time,  and  place  for  the  public 
hearing  will  be  published  in  the  Federal 
Register. 

Drafting  Infonnatioa 

The  principal  author  of  these 
regulations  is  Lisa  A.  Fuller  of  the  Office 
of  Associate  Chief  Counsel  (Corporate). 
Other  personnel  fixim  Treasiuy  and  the 
IRS  participated  in  their  development. 

List  of  Sub)ects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and    , 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows: 

PART  1-INCOME  TAXES 

Par,  1.  The  authority  citation  for  part 
1  is  amended  by  adding  entries  in 
numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  •  •  * 

Section  1.337(d)-6  also  issued  under  26 
U.S.C.  337. 

Section  1.337{d)-7  also  issued  under  26 
U,S.C.  337.  *   •  * 

Par.  2.  Sections  1.337(d)-6  and 
1.337(d)-7  are  added  to  read  as  follows: 

f1.337((l)-6    New  transttionai  rule* 
impoeing  tax  on  profierty  (wnad  liy  a  C 
corponftion  tturt  bacomM  property  of  ■  RIG 
or  RETT. 

(The  text  of  proposed  §  1.337(d)-6  is 
the  same  as  the  text  of  §  1.337(d)-6T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.) 

,  ownadbyaC 
property  of  a  RIC 


S1.337(d)-7  Tax  on.  . 
coiporatlon  that  beoonwe 
or  REIT. 

[The  text  of  proposed  §  1.337(d)-7  is 
the  same  as  the  text  of  §  1.337(d)-7T 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

Robert  E  Wennl 

Deputy  Commissioner  of  Internal  Revenue. 
(FR  Doc.  01-31968  Filed  12-31-01;  8:45  am) 
■LUNO  CODE  4ae-oi-p 
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ENVIRONMEHTAL  PffK)TECTION 
AGENCY 

40CFRPart52  | 

[CA252-«12b;  FRL-7118-q 

Rsvteioiw  to  ttw  CsUfomto  Stale 


AirChMtty 
(MDAQMO) 


■nragenwiii  uwuict 


:  EnvinHunental  Protection 
Agency  CEPA). 
ACTION:  Proposed  rule. 


f.  EPA  is  proposing  to  approve 
revisions  to  the  Mojave  Desert  Air 
Quality  Management  District  portion  of 
the  California  State  hnplementatian 
Plan  (SIP).  These  revisions  ccmcem 
oxides  of  nitrogen  (NOx)  emissions  from 
cnnent  kilns.  We  are  proposing  to 
apimnre  the  local  rule  to  regulate  these 
emission  sources  under  the  Clean  Air 
Act  as  amended  in  1990.  ~ 


DATES:  Any  comments  on  this  proposal 
must  arrive  by  February  1,  2002. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco.  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  {JSD)  at 
our  Region  DC  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations:  California  Air 
Resources  Board,  Stationary  Source 
Divisldn,  Rule  Evaluation  Section,  2020 
"L"  Street,  Sacramento,  CA  95812. 
Mojave  Desert  AQMD,  14306  Park 
Avenue.  Victorville,  CA  92392-2310 
FOR  FURTHER  INFORMATION  CONTACT: 
Chamjit  Bhullar,  Rulemaking  Office 
(Air-4),  U.S.  Environmental  Protection 
Agency,  R^on  IX,  (415)  972-3960. 
SUPPLEMBITARY  INFORMATION:  This 
proposal  addresses  the  local  rule: 


MDAQMD  Rule  1161.  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  we  are  approving  this  local 
rule  in  a  direct  final  action  without 
prior  proposal  becaiise  we  believe  these 
SIP  revisions  are  not  ccmtroversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule.  We  do  not  plan 
to  open  a  second  comment  period,  so 
anyone  interested  in  commenting 
should  do  so  at  this  time.  If  we  do  not 
receive  adverse  comments,  no  further 
activity  is  planned.  For  further 
information,  please  see  the  direct  final 
action. 

Dated:  Novraaba  29, 2001. 
Laura  Yoshii, 

Deputy  Regional  Admihislftitor,  Jtegfon  DC. 
[PR  Doc  01-32100  Filed  12-31-01: 8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  oiles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

FoTMt  Service 

Lake  Tahoe  Baein  Advisory  Committee 

AGENCY:  Forest  Service.  USDA. 

ACTION:  Notice,  renewal  of  charter,  and 
request  for  nominations. 

SUMMARY:  The  Secretary  of  Agricultvire 
intends  to  renew  the  charter  of  the  Lake 
Tahoe  Federal  Advisory  Committee, 
chartered  imder  the  Federal  Advisory 
Committee  Act,  to  provide  advice  to  the 
Secretary  of  Agriculture  on 
implementing  the  terms  of  the  Federal 
Interagency  Partnership  on  the  Lake 
Tahoe  Region.  Nominations  of  persons 
to  serve  on  the  Committee  are  invited. 

DATES:  Nominations  for  membership,  on 
the  Committee  must  be  received  in 
writing  by  February  1,  2002. 

ADOffiSSES:  Send  nominations  and 
applications  with  telephone  niunbers 
for  membership  on  the  Committee  to: 
FACA  Nomination,  Lake  Tahoe  Basin 
Management  Unit,  870  Emerald  Bay 
Road,  South  Lake  Tahoe,  California 
96150. 

FOR  FURTHER  MFORMATION  CONTACT. 

Maribeth  Gustafson,  Forest  Supervisor, 
or  Jeannie  Stafford,  Environmental 
Improvement  Program  and  Partnership 
Liaison,  Lake  Tahoe  Basin  Management 
Unit,  telephone  (530)  573-2773. 

SUPPLEMBITARY  INFORMATION:  Pursuant 
to  the  Federal  Advisory  Committee  Act 
(5  U.S.C.  App.),  notice  is  hereby  given 
that  the  Secretary  of  Agriculture  intends 
to  renew  the  chsoter  of  the  Lake  Tahoe 
Basin  Federal  Advisory  Committee.  The 
purpose  of  the  Committee  is  to  provide 
advice  to  the  Secretary  of  Agriculture  on 
implementing  the  terms  of  me  Federal 
Interagency  Partnership  on  the  Lake 
Tahoe  BasLn  and  other  matters  raised  by 
the  Secretary. 

The  Secretary  has  determined  that  the 
woric  of  the  Committee  is  in  the  public 


interest  and  relevant  to  the  duties  of  the 
Department  of  Agriculture. 

The  Committee  will  meet  on  a 
quarterly  basis,  conducting  public 
meetings  to  discuss  management 
strategies,  gather  information  and 
review  federal  agency  accomplishments, 
and  prepare  a  progress  report  every  six 
months  for  submission  to  regional 
federal  executives.  Representatives  will 
be  selected  fi-om  the  following  sectors: 
(1)  Gaming,  (2)  environmental,  (3) 
national  environmental,  (4)  ski  resorts, 
(5)  North  Shore  economic/recreation,  (6) 
South  Shore  economic/recreation,  (7) 
resort  associations,  (8)  education,  (9) 
property  rights  advocates,  (10)  member- 
at-large,  (11)  member-at-large,  (12) 
science  and  research,  (13)  local 
government.  (14)  Washoe  Tribe,  (15) 
State  of  California,  (16)  State  of  Nevada, 

(17)  Tahoe  Regional  Planning  Agency, 

(18)  labor,  (19)  transportation,  and  (20) 
member-at-laige.  Nominations  to  the 
Committee  should  describe  and 
document  the  proposed  member's 
qualifications  for  membership  on  the 
Lake  Tahoe  Basin  Advisory  Committee. 
The  Conunittee  Chair  will  be 
recommended  by  the  Committee  and 
approved  by  the  Secretary.  Vacancies  on 
the  Committee  will  be  filled  in  the 
manner  in  which  the  original 
appointment  was  made. 

Appointments  to  the  Committee  will 
be  made  by  the  Secretary  of  Agriculture, 
Equal  opportunity  practices,  in  line 
with  USDA  policies,  will  be  followed  in 
all  appointments  to  the  Committee.  To 
ensure  that  the  recommendations  of  the 
Committee  have  taken  into  account  the 
needs  of  the  diverse  groups  served  by 
the  Department,  membership  should 
include  to  the  extent  practicable 
individuals  with  demonstrated  ability  to 
represent  minorities,  women,  persons 
with  disabilities,  and  senior  citizens. 

Dated:  December  21. 2001. 
Maribeth  GustafiMm, 
Acting  Forest  Supervisor. 
IFR  Doc.  01-32138  Filed  12-31-01;  8:45  am] 
BILUNG  CODE  341»-11-« 

DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

South  Deep  Martagement  Profeel, 
Colville  National  Forest,  Stevens 
County,  WA 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  conduct 
vegetation  and  road  management,  and 
implement  riparian  and  wetlands 
management.  The  Proposed  Action  will 
be  in  compliance  with  the  1988  Colville 
National  Forest  Land  and  Resource 
Management  Plan  (Forest  Plan)  as 
amended,  which  provides  the  overall 
guidance  for  management  of  this  area. 
The  Proposed  Action  is  within  portions 
of  the  South  Deep  Creek,  Little 
Smackout  Creek,  Meadow  Creek,  Rocky 
Creek,  KoUe  Creek.  Clinton  Cre^, 
Rogers  Creek,  Kenny  Creek,  and  Scott 
Creek  subwatersheds  on  the  Three 
Rivers  Ranger  District  and  scheduled  for 
implementation  in  fiscal  year  2003.  The 
Colville  National  Forest  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis.  The  agency  will  give 
notice  of  the  full  environmental  analysis 
and  decision  making  process  so 
interested  and  affected  people  may  be 
able  to  participate  and  contribute  in  the 
final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  postmarked  by 
February  1,  2002. 

ADDRESSES:  Send  written  comments  and 
Suggestions  concerning  the  management 
of  this  area  to  Sherri  Schwenke,  District 
Range,  255  West  11th,  Ketde  Falls, 
Washington.  99141.  Comments  may  also 
be  sent  by  FAX  (509-738-7701).  Include 
yoiu  name  and  mailing  address  with 
yoiu-  comments  so  documents 
pertaining  to  this  project  may  be  mailed 
to  you. 
FOR  FURTHER  INFORMATION  CONTACT: 

Questions  about  the  Proposed  Action 
and  EIS  shoiUd  be  directed  to  Sherri 
Schwenke,  District  Ranger,  or  to  Tom 
Pawley,  Planning  Assistant,  255  West 
11th  Ave,  Kettle  Falls.  Washington 
99141  (phone:  509-738-7700). 
SUPPLBIBITARY  INFORMATION:  The 
Proposed  Action  includes  vegetation 
management  using  commercial  and 
precommerdal  thinning  on 
approximately  6,100  acres.  Prescribed 
Fire  may  be  applied  on  up  to  6.500 
acres.  The  road  management  projects 
will  include  local  governments  and 
adjacent  landowners  in  the  evaliiation 
and  development  of  a  road  strategy  for 
these  drainages.  Part  of  that  strategy  will 
include  both  building  and  closing  roads. 
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This  proposal  includes  construction  of 
approximately  19  miles  of  new  roads. 
Research  studies  are  proposed  as  a  part 
of  the  South  Deep  Management  Project 
in  con)\mction  with  the  University  of 
Washington.  Washington  State 
University,  the  University  of  Idaho,  and 
the  U.S.  Forest  Service  Pacific 
Northwest  Research  Station.  Studies 
concerning  soil  compaction,  erosion, 
^sadftientation  resulting  firom  active 
stream  corridor  treatments,  silviculture, 
harvesting  systems,  and  use  of  a 
computerized  landscape  management 
system  are  included  in  the  project 
design. 

The  project  woidd  be  located 
approximately  15  miles  northeast  of 
Colville,  Washington,  along  the  Aladdin 
Highway.  The  South  Deep  Management 
Project  is  proposed  within  the  South 
Deep  Creek,  Little  Smackout  Creek, 
Meadow  Creek,  Rocky  Creek,  Kolle 
Creek.  Clinton  Creek,  Rogers  Creek, 
Kenny  Creek,  and  Scott  Creek 
subwatershed  on  the  Three  Rivers 
Rangw  District.  This  analysis  will 
evaluate  a  range  of  alternatives  for 
implementation  of  the  project  activities. 
Hie  area  being  analyzed  is 
approximately  38,300  acres,  of  which 
29,740  acres  are  National  Forest  System 
lands.  The  other  ownership  areas  are 
included  only  for  analysis  of  effects. 
The  project  area  does  not  include  any 
wilderness,  RARE  n.  or  other 
inventoried  roadless  land. 

Tlie  preliminary  issues  that  have  been 
identified  include:  water  quality  and 
watershed  restoration;  forest  stand 
density;  uses  of  unroaded  areas:  forest    - 
road  management  and  maintenance;  and 
soil  stabili^tion.  A  range  of  alternatives 
will  be  considered,  including  a  no- 
action  alternative 

Initial  scoping  began  in  October, 
1998.  The  scoping  process  will  include 
the  following:  identify  and  clarify 
issues;  identify  key  issues  to  be 
analyzed  in  depth;  explore  alternatives 
based  on  themes  which  will  be  derived 
firom  issues  recognized  during  scoping 
activities:  and  identify  potential 
environmental  effects  of  the  Proposed 
Action  and  alternatives.  The  Forest 
Service  is  seeking  information, 
comments,  and  assistance  firom  other 
agencies,  organizations.  Indian  Tribes, 
and  indivifhials  who  may  be  interested 
in  or  affected  by  the  Proposed  Action. 
This  input  will  be  used  in  preparation 
of  the  draft  EIS.  Your  comments  are 
appreciated  throughout  the  analysis 
process. 

Comments  received  in  response  to 
this  notice,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 


available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered,  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  Part  215.  Additionally,  pursuant 
to  7  CFR  1.27(d).  any  person  may 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  retiun  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

The  draft  EIS  is  to  be  filed  with  the 
Environmental  Protection  Agency  (EPA) 
and  to  be  available  for  public  review  by 
September,  2002.  The  EPA  will  publish 
a  Notice  of  Availability  of  the  draft  EIS 
in  the  Federal  Register.  The  comment 
period  on  the  draft  EIS  will  be  45  days 
from  the  date  the  EPA  notice  appears  in 
the  Federal  Register.  At  that  time, 
copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  Indian  Tribes, 
and  members  of  the  public  for  their 
review  and  comment. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NBDC;.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  are  not 
raised  imtil  after  completion  of  the  final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  City  ofAngoon  v.  Model,  803  F. 
2d  1016, 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
Proposed  Action  participate  by  the  close 
of  the  45-day  comment  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 


To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
drait  EIS  or  the  merits  of  the  adtematives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Coimcil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  o{the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  scheduled  to  be 
available  by  December,  2002.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  substantive  comments 
received  diuing  the  comment  period  for 
the  draft  EIS.  The  Responsible  Official 
is  Colville  National  Forest  Supervisor. 
Nora  Rasiue.  She  will  decide  which,  if 
any,  of  the  alternatives  will  be 
implemented.  Her  decision  and 
rationale  for  the  decision  will  be 
documented  in  the  Record  of  Decision, 
which  will  be  subject  to  Forest  Service 
Appeal  Regulations  (36  CFR  part  215). 

Dated:  December  17, 2001. 
Nora  B.  Rasure. 
FoKtt  Supervisor. 

(PR  Doc  01-32171  Filed  12-31-01;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
FOfMt  S6fVIC6 

Troul-WMt  Fuels  Raduelion  Proiwt, 
ptiMand  Sm  Isabel  National  Foreets, 
Teier,  Douglas  and  El  Paso  Counties, 
Colofado 

agency:  Forest  Service,  United  States 
Department  of  Agriculture  (USDA-FS). 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement 

SUMMARY:  The  USDA-FS  will  prepare 
an  Environmental  Impact  Statement 
(EIS)  to  analyze  and  disclose  the 
potential  impacts  of  a  site-specific 
proposal  to  reduce  hazardous  fuels  on 
National  Forest  Lands  in  the  Trout- West 
area.  Management  direction  guiding  the 
proposed  project  is  contained  within  the 
1984  Pike  and  San  Isabel  National 
Forests;  Comanche  and  Cimanon 
National  Grasslands  Land  and  Resource 
Management  Plan,  and  the  2000 
National  Fire  Plan.  The  National  Fire 
Plan  identified  Woodland  Park. 
Colorado  as  an  urban  interface 
community  at  risk  firom  catastrophic 
wildfire,  llie  proposed  project  is 
intended  to  decrease  the  threat  of 
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wildfire  to  Woodland  Park  and 
surroimding  communities  l^  reducing 
hazardous  hiels  within  the  urban 
inter&ce  and  municipal  watershed. 
Approximately  32.000  acres  are 
proposed  for  treatment.  This  proposal  is 
scheduled  for  implementation  for  ten 
years  following  the  issuance  of  a  Record 
of  Decision  (ROD),  approximately  2003 
to  2013. 

DATES:  Issues  and  comments  concerning 
the  Proposed  Action  must  be  received  in 
writing  before  February  8, 2002. 
Correspondence  should  be  addressed  to 
Rochelle  Desser,  Trout  West  Team 
Leader.  201  Caves  Highway.  Cave 
Jimction.  OR  97523. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Rochelle  Desser  in  Oregon  at  541-592- 
4075  [rdessei^s.fed.us)  or  Bob  Post  at 
Fairplay,  Colorado,  719-836-2031. 
{bpost&fo.fed.us).  Loformation  about  the 
project  will  be  posted  on  the  Pike-San 
Isabel  National  Forest  Wdi  site:  (ht^:/ 
/vfww.fs.fed.us/T2/pacc/pp/). 
SUPPLBIENTARY  SironMATION;  The  Trout 
and  West  Creek  Watersheds  contain 
approximately  137,990  acres,  located 
within  all  or  parts  of  T.9S,  R.68W;  T.9S, 
R69W:  T.9S.  R70W:  /  T.IOS,  R.68W: 
T.IOS.  R69W;  T.IOS,  R70W;  /  T.llS. 
R.68W;  T.llS.  R69W;  T.llS.  1170W; 
T.llS.  R.71W:  /  T.12S.  R.68W:  T.12S. 
R69W;  T.12S,  R.70W;  T.12S,  R,71W;  / 
T.13S,  R.69W;  T.13S,  R.70W.  The 
analysis  area  boimdary  is  bordered  to 
the  north  by  Devils  Head  Peak  and  a 
ridge  between  Ruby  and  Bridge  Gulch, 
the  eastern  boimdary  is  the  Rampart 
Range  Road,  the  southern  boundary  is 
bordered  by  Raspberry  Mountain,  and 
the  western  boundary  is  just  west  along 
County  Road  51  to  County  Road  3  and 
following  north  to  the  west  side  of 
Sheepnose  Moimtain  and  Thimder 
Butte  connecting  at  the  confluence  of 
Trout  and  West  creek. 

The  Purpose  and  Need  for  the 
Proposed  Action  is  to  decrease  the 
threat  of  wildfire  to  Woodland  Park  and 
neighbooing  communities  by  reducing 
ha^ffdous  fiiels  Mdthin  the  urban 
intwfoce  and  adjacent  National  Forest 
lands.  Project  goals  include  promoting 
sustainable  fiorest  conditions; 
encoura^ng  aspen  regeneration: 
reducing  rifdc  of  erosion  and  sediment  to 
streams:  maintaining  municipal  water 
quality:  maintaining  quality  of  life;  and 
meeting  Forest  Plan  Standuds  and 
Guidelines. 

A  mix  of  fuel  treatments  is  proposed 
across  seven  project  areas  wiuin  the 
Trout  and  West  Creek  Watersheds 
including  thinning,  machine  and  hand 
slash  piling,  and  prescribed  burning. 
Private  land  including  developed 
subdivisions  oocura  within  the  seven 


project  areas,  however  only  National 
Forest  within  these  project  areas  is 
considered  for  treatment  These 
treatments  are  intended  to  reduce  the 
canopy  closure,  continuity  and  overall 
biomass  to  create  more  moderate  fire 
behavior  if  a  wildfire  were  to  start  in  the 
area. 

Some  of  the  trees  that  need  to  be  cut 
may  be  sold  as  fuel  wood,  Christmas 
trees,  post  and  poles,  and/or  saw  logs; 
however,  many  areas  are  not  expected  to 
yield  a  commercial  byproduct. 

The  ^  will  analyze  the  potential 
effects  of  the  Proposed  Action  on 
physical,  biological,  and  social  issues 
including  ecosystem  health,  fuel  loading 
and  fire  risk,  soil  and  water,  air  quality, 
species  viability,  noxious  weeds, 
cultural  resources,  and  economics. 
Additional  issues  may  be  identified 
through  the  scoping  process.  The  Forest 
Service  will  develop  alternatives  to 
respond  to  significant  issues  with  the 
Proposed  Action.  A  no  action 
alternative  will  be  considered. 

Public  participation  is  important 
throughout  the  analysis.  The  first  time 
is  during  the  scoping  period,  when  the 
Forest  Service  invites  input  fitim 
Federal.  State,  and  local  agencies, 
Indian  tribes,  and  other  individuals  who 
may  be  interested  in  or  affected  by  the 
Proposed  Action.  Please  refer  to  the 
Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environment  Policy  Act  at  40  CFR 
1501.7  for  more  information  about 
scoping. 

Ine  Draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  be  available  for 
review  June  2002.  A  comment  period  for 
the  Draft  EIS  will  be  45  days  firom  the 
date  that  the  EPA  published  the  Notice 
of  Availability  for  appears  in  the 
Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  Reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First,  a 
reviewer  of  a  Draft  EIS  must  structure 
their  participation  in  the  environmental 
review  process  of  the  proposal  so  that  it 
is  specific,  meaningful,  and  alerts  an 
agency  to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NHDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft  EIS 
stage,  but  that  are  not  raised  until  after 
completion  of  the  final  EIS,  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel.  803  F.2d.  1016, 
1022  (9Ui  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.Supp. 
1334. 1338  (E.D.  Wis.  1980).  Because  of 


these  court  rulings,  it  is  very  important 
that  those  interested  in  this  Proposed 
Action  participate  by  the  dose  of  the  60- 
day  comment  period  so  that  substantive 
comments  and  objectives  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  and 
respond  to  them  in  the  fiinal  EIS.  Please 
refn*  to  the  Council  on  Environmental 
Quality  R^ulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  for  more  information  about 
how  to  comment  on  the  upcoming  EIS. 

After  the  60-day  comment  period 
ends  on  the  draft  EIS.  comments  will  be 
considered  and  analyzed  by  the  Agency 
in  preparing  the  final  EIS.  The  final  EIS 
is  scheduled  for  completion  by 
September  2002.  In  the  final  QS,  the 
Forest  Service  is  required  to  respond  to 
substantive  comments  and  responses 
during  the  comment  period. 

The  ResponsiUe  Qmcial  for  this 
project  is  the  Pike  and  San  Isabel 
National  Forests,  Cimarron  and 
Comanche  National  Grasslands  National 
Forest  Supervisor.  The  Responsible 
Official  will  document  the  decision  and 
rationale  in  a  Record  of  Decision 
(scheduled  for  November  2002).  The 
Forest  Service  decision  will  be  subject 
to  appeal  imder  regulations  at  36  CFR 
215. 

Dated:  December  10, 2001. 
William  A.  Wood, 
Deputy  Forest  Supervisor. 
(PR  Doc  01-32140  FUed  12-31-01;  8:45  am] 

BIUMC  CODE  M10-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Ssrvioe 

Columbia  County  Resource  Advisory 
Commitlss(RAC) 

AGBICY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463),  the  Southeast 
Washington  Resource  Advisory 
Committee  (RAC)  will  meet  on  January 
23,  2002  in  Pomeroy,  Washington.  The 
purpose  of  the  meeting  is  to  meet  as  a 
Committee  for  the  first  time  and  to 
discuss  the  selection  of  Tide  II  projects 
under  Public  Law  106-393,  H.R.  2389, 
the  Secure  Rural  SchcKsls  and 
Community  Self-Determination  Act  of 
2000,  also  called  the  "Payments  to 
States"  Act. 

DATES:  The  meeting  will  be  held  on 
January  23,  2002  firom  7  p.m.  to  9  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Forest  Service  office  located  at  71 
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WestMain  Street,  Pomeroy, 
Wasnington. 

FOR  HIRTNER  MFORMATION  CONTACT: 
Monte  Fujishin.  Designated  Federal 
Official.  USDA.  Umatilla  National 
Forest.  Pomeroy  Ranger  EKstrict,  71 
West  Main  Street.  Pomeroy,  WA  99347. 
Phone:  (509)  843-1891. 
SUPPLEMENTARV  MFORMATDN:  This  will 
be  the  first  meeting  of  the  committee, 
and  will  focus  on  meeting  other  RAC 
members  and  becoming  familiar  with 
duties  and  responsibilities.  The  meeting 
is  open  to  the  public.  Public  input 
opportunity  will  be  provided  and 
incuviduals  will  have  the  opportunity  to 
address  the  committee  at  that  time. 

Dated:  December  19. 2001. 
IdTD.  Blackwood. 
Forest  Supervisor. 

[FR  Doc.  01-32202  Filed  12-31-01;  8:45  am] 
t  CODE  9410-aH-« 


DEPARTMENT  OF  AGRICULTURE 


Columbia  County  Reeouice  Advisory 
>(RAC) 


AQENCY:  Forest  Service,  USDA. 
OCnow:  Notice  of  meeting. 

auMMAIIY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-^63).  the  Columbia  Coimty 
Resovirce  Advisory  Committee  (RAC) 
will  meet  on  January  30,  2002  in 
Dayton.  Washingtcm.  The  purpose  of  the 
meeting  is  to  meet  as  a  Committee  for 
the  first  time  and  to  discuss  the 
selection  of  Title  n  projects  under 
Public  Law  106-393.  RIL  2389.  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000,  also 
called  the  "Payments  to  States"  Act. 
DATES:  The  meeting  will  be  held  on 
January  30.  2002  firom  7  p.m.  to  9  p.m. 
AOOnesaes:  The  meeting  will  be  held  at 
the  Youth  Building  located  at  the 
Columbia  County  Fairgrounds.  Dayton. 
Washington. 

FOR  FURTMER  MFORMATION  CONTACT: 
Monte  Fujishin.  Designated  Federal 
Official.  USDA.  Umatilla  National 
Forest.  Pomeroy  Ranger  District.  71 
West  Main  Street.  Pomeroy.  WA  99347. 
Phone:  (509)  843-1891. 

mrrinmunT  mrom/cnoH:  This  will 
be  die  first  meeting  of  the  committee, 
and  will  fociis  on  meeting  other  RAC 
members  and  becoming  fiamiliar  with 
duties  and  responsibilities.  The  meeting 
is  open  to  the  public.  Public  input 
opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
additMS  the  committee  at  dut  time. 


Dated:  December  20,  2001. 
Jeff  D.Blackwood. 
Forest  Supervisor. 

(FR  Doc.  01-32203  Filed  12-31-01: 8:45  am] 
BKJJNQ  CODE  M10-BH-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Del  Norte  County  Reeouroe  Advisory 
Coiiiinittee 

AGENCY:  Forest  Service,  USDA. 
ACnON:  Notice  of  meeting. 

SUMMARY:  The  Del  Norte  Coimty 
Resource  Advisory  Committee  (RAC) 
will  meet  on  January  29,  2002  in 
Crescent  City,  California.  The  purpose 
of  the  meeting  is  to  discuss  the  selection 
of  Title  n  projects  under  Public  Law 
106-393,  H.R.  2389,  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000,  also  called 
die  "Payments  to  States"  Act. 
DATES:  The  meeting  will  be  held  on 
January  2*9,  2002  from  6  to  8  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Elk  Valley  Rancheria  Community 
Center,  2298  Norris  Avenue,  Suite  B, 
Crescent  City,  California. 
FOR  FURTHER  MFORMATION  CONTACT: 
Laura  Chapman,  Committee 
Coordinator,  USDA,  Six  Rivers  National 
Forest,  1330  Bayshore  Way,  Eureka,  CA 
95501.  Phone:  (707)  441-3549.  E-mail: 
1  chapman@fs.fed.  us. 
SUFPLEMENTARY  INFORMATION:  This  will 
be  the  second  meeting  of  the  committee, 
and  will  focus  on  establishing  meeting 
norms  and  committee  operating 
guidelines,  as  well  as  the  process  for 
selecting  Title  U  projects.  The  meeting 
is  open  to  the  public.  Public  input 
opporttmity  will  be  provided  and 
individuals  will  have  the  opportimity  to 
address  the  committee  at  that  time. 

Dated:  E)ecember  21, 2001. 
S.E.  "Lou"  Wohering. 
Forest  Supervisor. 

[FR  Doc.  01t32136  Filed  12-31-01;  8:45  am] 
eaUNG  CODE  M1»-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Del  Norte  County  Reeouree  Advieory 
cuiiMiMiiee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Del  Norte  County 
Resource  Advisory  Committee  (RAQ 
will  meet  on  February  5,  2002  in 


Crescent  City,  California.  The  purpose 
of  the  meeting  is  to  discuss  the  selection 
of  Tide  n  projects  imder  Public  Law 
106-393.  H.R.  2389.  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000.  also  called 
the  "Payments  to  States"  Act. 
DATES:  The  meeting  will  be  held  on 
February  5.  2002  from  6  to  8  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Elk  Valley  Rancheria  Community 
Center.  2298  Norris  Avenue,  Suite  B. 
Crescent  Gty.  California. 
FOR  FURTHER  MFORMATION  CONTACT: 
Laura  Chapman.  Committee 
Coordinator.  USDA.  Six  Rivers  National 
Forest.  1330  Bayshore  Way,  Eureka.  CA 
95501.  Phone:  (707)  441-3549.  E- 
mail'JchapmanOfs.fed.us. 

SUPPt^MENTARY  INFORMATION:  The 
meeting  will  focus  on  developing  the 
overall  strategy  for  selecting  Titie  n 
projects.  The  meeting  is  open  to  the 
public.  Public  input  opporttmity  will  be 
provided  and  individuals  will  have  the 
opportimity  to  address  the  committee  at 
that  time. 

Dated:  December  21 .  2001. 
S£.  "Lou"  Woitering. 
Forest  Supervisor. 

[FR  Doc.  01-32137  FUed  12-31-01;  8:45  am] 
BHJJNQ  CODE  M1»-11-H 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

LakeTahos  Basin  Fsdersl  Advisory 
Conwnitlss 

AGENCY:  Forest  Service.  USDA 
ACTION:  Notice  of  meeting. 


summary:  The  Lake  Tahoe  Basin  Federal 
Advisory  Committee  will  hold  a 
meeting  on  January  25.  2002.  at  the 
South  Lake  Tahoe  Qty  Coimdl 
Chambers.  1052  Tata  Lane.  South  Lake 
Tahoe,  CA.  This  Committee,  established 
by  the  Secretary  of  Agriculture  on 
December  15. 1998.  (64  FR  2876)  is 
chartered  to  provide  advice  to  the 
Secretary  on  implementing  the  tenns  of 
the  Federal  Interagency  Partnmship  on 
the  Lake  Tahoe  R^on  and  other 
matters  raised  by  the  Secretary. 
DATES:  The  meeting  will  be  held  January 
25. 2002,  beginiung  at  9  a.m.  and  ending 
at  4:30  p.m. 

AOORBSSes:  The  meeting  will  be  held  at 
the  South  Lake  Tahoe  City  Council 
Chambers.  1052  Tata  Lane.  South  Lake 
Tahoe,  CA. 

FOR  FURTNER  MFORMATION  CONTACT: 
Maribeth  Gustafson  or  Jeannie  Stafiord. 
Lake  Tahoe  Basin  Management  Unit. 
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Forest  Service,  87Q  Emerald  Bay  Road 
Suite  1,  South  Lake  Tahoe,  CA  96150. 
(530)  573-2642. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  meet  jointly  with  the 
Lake  Tahoe  Basin  Executives 
Committees.  Items  to  be  covered  on  the 
agenda  include  a  review  of  the  Sierra 
Nevada  Forest  Plan  Amendment, 
Success  of  Conmiittee  advice.  Air 
Resotut:es  Board  presentation,  and 
update  by  HUD  on  the  Chodo  project,  a 
long  term  urban  lot  strategy,  status  of 
the  F(K«st  Service  land  acqtiisition 
program  at  Lake  Tahoe,  and  public 
comment.  All  Lake  Tahoe  Basin  Federal 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encouraged  to  attend.  Issues  may  be 
brought  to  the  attention  of  the 
Committee  during  the  open  public 
comment  period  at  the  meeting  or  by 
filing  written  statements  with  the 
secretary  for  the  Committee  before  or 
after  the  meeting.  Please  refer  any 
written  comments  to  the  Lake  Tahoe 
Basin  Management  Unit  at  the  contact  - 
address  stated  above. 

Dated:  December  21,  2001. 
Maribedi  GustafiHMi, 
Forest  Supervisor. 

[FR  Doc.  01-32139  Filed  12-31-4)1: 8:45  am] 
BILLING  COOE  MIO-II-M 


DEPARTMENT  OF  AGRICULTURE 


Roug«AJmpc|ua  Reeouroe  Advisory 
Comniltleo(RAC) 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Rogue/Umpqua  Resource 
Advisory  Committee  (RAC)  will  meet  on 
Wednesday,  January  30,  and  Thursday, 
January  31,  2002.  The  meeting  is 
schedtUed  to  begin  at  9:30  a<m.  on 
January  30,  and  at  8:30  a.m.  on  January 
31.  Bodi  meetings  will  conclude  at 
approximately  4:00  p.m.  The  meetings 
^M^  be  held  at  the  Grants  Pass  Inn  and 
Suites;  243  NE  Moigan  Lane,  Grants 
Pass.  Oregon;  (541)  472-1808.  The 
tentative  agenda  tor  January  30 
includes:  (1)  FACA  Overview;  (2)  Roles 
and  Reqxmsibilities  for  Advisory 
Committees;  (3)  Timelines  for  projects 
related  to  the  Secure  Rural  Schools  and 
Commuidty  Self-Determination  Act  of 
2000;  (4)  Election  of  RAC  chairperson; 
and  (5)  Public  Forum.  The  Public  Forum 
is  tentatively  scheduled  to  begin  at  3:20 
p.m.  Time  allotted  for  individual 
presentations  will  be  limited  to  3-4 
minutes.  The  tentative  agenda  for 
January  31  indudes:  (1)  Preaentatiran  of 


projects  proposed  by  the  Forest  Service; 
(2)  Public  Fonmi.  The  Public  Forum  is 
tentatively  scheduled  to  begin  at  3:45 
p.m.  Time  allotted  for  individual 
presentations  will  be  limited  to  3-4 
minutes.  Written  comments  are 
encoiuaged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  for  the  Public  Forum.  Written 
comments  may  be  submitted  prior  to  the 
January  30  and  31  meetings  by  sending 
them  to  Designated  Federal  Official  Jim 
Caplan  at  the  address  given  below. 

FOR  FURTHER  MFORMATION  CONTACT:  For 
more  information  regarding  this 
meeting,  contact  Designated  Federal 
Official  Jim  Caplan;  Umpqua  National 
Forest;  POBox  1008,  Roseburg,  Oregon 
97470;  (541)  957-3200. 

Dated:  December  21. 2001. 
RJchard  Sowa. 

Acting  Forest  Supervisor,  Umpqua  National 
Forest. 

[FR  Doc.  01-32141  Filed  12-31-01;  8:45  am] 
BILLINQ  CODE  341»-11-ll 


DEPARTMENT  OF  AGRICULTURE 

Forsst  Service 

Trinity  County  Reeouree  Advisory 
ComnwlBe 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Trinity  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
January  28,  2002  in  Weaverville, 
California.  The  purpose  of  the  meeting 
is  to  disctiss  the  selection  of  Tide  n 
projects  imder  Public  Law  106-393, 
H.R.  2389,  the  Secure  Rural  Schools  and 
Conunimity  Self-Determination  Act  of 
2000,  also  called  the  "Payments  to 
States"  Act. 

DATES:  The  meeting  will  be  held  on 
January  28,  2002  from  6:30  to  8:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Trinity  County  Public  Utilities 
District  Conference  Room,  26  Ponderosa 
Lane,  Weaverville,  California. 
FOR  FURTHER  MFORMATION  CONTACT. 
Joyce  Andersen.  Designated  Federal 
Official,  USDA.  Shasta  Trinity  National 
Forests.  PO  Box  1190,  Weaverville,  CA 
96093.  Phone:  (530)  623-1709.  E-mail: 
jandersen^.fed.  us. 

SUPPLEMENTARY  MFORMATION:  The  focus 
of  the  meeting  is  to  continue  the 
development  of  an  overall  strategy  for 
selecting  HUe  II  projects.  The  meeting 
is  open  to  the  public.  Public  input 
opportunity  will  be  provided  and 
individuals  wiU  have  the  opporttmity  to 
address  the  committee  at  that  time. 


Dated:  December  21. 2001. 
SX.  "Lou"  WobBriog, 
Forest  Supervisor. 

[FR  Doc.  01-32134  Filed  12-31-01: 8:45  am) 
■LUNG  COOe  M1»-11-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Trinity  County  Reeouroe  Advieory 

VUllNINlWe 

AGBICY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUINURY:  The  Trinity  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
February  4,  2002  in  Weaverville, 
California.  The  purpose  of  the  meeting 
is  to  disctiss  the  selection  of  Titie  II 
projects  under  Public  Law  106-393. 
H.R.  2389.  the  Secure  Rtual  Schools  and 
Community  Self-Determination  Act  of 
2000,  also  called  the  "Payments  to 
States"  Act. 

DATES:  The  meeting  will  be  held  on 
February  4,  2002  firom  6:30  to  8:30  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Trinity  County  Public  Utilities 
District  Conference  Room,  26  Ponderosa 
Lane,  Weaverville,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Andersen,  Designated  Federal 
Official,  USDA,  Shasta  Trinity  National 
Forests,  PO  Box  1190,  Weaverville.  CA 
96093.  Phone:  (530)  623-1709.  E-mail: 
jandersen@fo.fed.  us. 

SUPPLEMENTARY  MFORMATION:  The 
meeting  will  focus  on  selecting  Titie  II 
projects.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  conunittee  at 
that  time. 

Dated:  December  21, 2001. 
S£.  'Loa'  Wobering. 
Forest  Supervisor. 

[FR  Doc.  01-32135  Filed  12-31-01;  8:45  am] 
■HJJNO  OOK  Mie-ii-« 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 


AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 


:  The  Architecttual  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  has  scheduled  its 
regular  business  meetings  to  take  place 
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in  Washington,  DC  on  Monday, 
Tuesday,  and  Wednesday.  January  7-9, 
2002.  at  the  times  and  location  noted 
below. 

M7B:  The  schedule  of  events  is  as 
follows:  j 

Monday,  January  7, 2002 

11  a.in.-Noon.  Ad  Hoc  Committee — 
Public  Rights-of-Way  (Closed 
Meeting). 

1:30  p.m.-5  p.m.  Ad  Hoc  Committee- 
Public  lUghts-of-Way  (Closed 
Meeting). 

Tuesday.  January  8, 2002 

9:30  a.m.-10:30  a.m.  Committee  of  the 

Whole — ^Recreation  Facilities  Final 

Rule  (Closed  Meeting). 
10:30  a.m.-Noon.  Techmcal  Programs 

Committee. 
1:30  p.m.-5  p.m.  Ad  Hoc  Committee — 

Passenger  Vessels  (CloAd  Meeting). 

Wednesday,  January  9, 2002 

9  a.m.-10:30  a.m.  Planning  and  Budget 

Committee. 
10:30  a.m.-Noon.  Executive  Committee. 
1:30  p.m.-3  p.m.  Board  Meeting. 
AOonesSES:  The  meetings  will  be  held  at 
the  Marriott  at  Metro  Center  Hotel.  775 
12th  Street.  NW.  Washington.  DC. 
FOR  FURTMER  MKMATKM  COHTACT:  For 
fiiidier  information  regarding  the 
meetings,  please  contact  Lawrence  W. 
RofEse.  Executive  Director,  (202)  272- 
5434.  extension  113  (voice)  and  (202) 
272-5449  (TTY). 

WPMBIBfrARY  MFORHATION:  At  the 
BcKBrd  meeting,  the  Access  Board  Mrill 
consider  the  following  agenda  items. 


Open  Meeting 

•  Executive  Director's  Report. 

•  Approval  of  the  Minutes  of  the 
March  7,  and  May  9,  2001  Board 
Meetings. 

•  Technical  Programs  Committee: 
Construction  tolerances,  and  on-going 
research  and  technical  assistance 
projects. 

•  Planning  and  Budget  Committee: 
Budget  spending  plan  for  fiscal  year 
2002;  fiscal  year  2003;  and  out-of-town 
meetings. 

•  Executive  Committee:  Executive 
Director's  report;  and  nominating 
committee. 

Qosed  Meeting 

•  Ad  Hoc  Committee  on  Public 
Rights-of-Way. 

•  Committee  of  the  Whole;  Recreation 
Facilities. 

•  Ad  Hoc  Committee  on  Passenger 
Vessels. 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Persons  attending  Board  meetings  are 
requested  to  refrain  horn  using  perfume, 
cologne,  and  other  fragrances  for  the 
comfort  of  other  participants. 

David  M.C^MBzi. 

EHiectoT,  Office  of  Technical  and  Information 

Services. 

(FR  Doc.  01-32235  Filed  12-31-01;  8:45  am] 

■NJJNQ  COOE  nio-oi-p 


DEPARTMENT  OF  COMMERCE 

Intamationai  Trade  Adminietration 

Antidiimping  or  Countorvalling  Duty 
Order,  nndtoig,  or  Suepended 
InvMtfgalion;  OpfX)rtunlty  to  llequeet 
Adinlnletrati¥e  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce 

ACTION:  Notice  of  opportunity  to  request 
administrative  review  of  antidiunping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation 

Backgrmmd 

Each  year  during  the  anniversary 
montii  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213 
(2001)  of  the  Department  of  Commerce 
(the  Department)  Regulations,  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
coimtervailipg  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  to  Request  a  Review 

Not  later  than  the  last  day  of  January 
2002,  interested  parties  may  request 
administrative  review  of  the  following 
orders,  findings,  or  suspended 
investigations,  with  anniversary  dates  in 
January  for  the  following  periods: 


Antidumping  Duty  PraeeedingB  Period 

BiazI: 

Brass  Sheet  and  Strip,  /i-351-603  ... 

Slainleas  Stoei  Wre  Rod,  A-351-819 - 

CwMda:  Brass  Sheet  and  Strip.  ^122-601 

Pranoe: 

AnhydRMM  Sodbm  MetaslcatB  (ASM),  A-427-098 

SUmeae  Stoei  Wire  Rods.  A-427-81 1  

T^Mw:  StoMeas  Steel  Coddng  Ware.  A-583-603 

The  People's  Republic  of  China:  Poiassium  Permanganate,  A-570-001  

The  Republic  of  Korea:  SlairrieseStael  Cooking  Were,  A-580-601 

Countervailing  Duty  Prooaadlnge 

Brazil:  Brass  Sheet  and  Strip.  C-351-«)4  

Tal«wn:  Staintoes  Steel  Coolong  Ware.  C-583-604 

The  Rapubic  of  Korea:  StaHees  Steel  Cooking  were,  C-580-602  

Suspension  Agieeinente 

JtQm:  Sodhm  Azide,  A-588-839 


renoo 


1/1/01- 
1/1  A)1 
1/1/01 

1/1/01 
1/1/01 
1/1/01 
1/1/01 
1/1/01- 

1/1/01- 
1/1/01- 
1/1/01- 


-12/31/01 
-12/31/01 
-12/31/01 

-12/31/01 . 

-12/31/01 

-12/31/01 

-12/31/01 

-12^1/01 

-12^1/01 
-12/31/01 
-12/31/01 


1/1/01—12/31/01 


1 

In  accordttice  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  writing  that  the  Secretary 
conduct  en  administrative  review.  The 
Department  changed  its  requirements 


for  requesting  reviews  for  coimtervailing 
duty  orders.  For  both  antidiunping  and 
coimtervailing  duty  reviews,  the 
interested  party  must  specify  the 
individual  producers  or  exporters 
covered  by  an  antidumping  finding  or 


an  antidumping  or  countervailing  duty 
order  or  suspension  agreement  for 
whidi  it  is  requesting  a  review,  and  the 
requesting  party  must  state  why  it 
desires  the  Secretary  to  review  those 
particular  producers  or  exporters.  If  the 
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interested  party  intends  for  the 
Secretary  to  review  sales  of  merchandise 
by  an  exporter  (or  a  producer  if  that 
producer  also  exports  merchandise  from 
other  suppUws)  which  were  produced 
in  more  than  one  country  of  origin  and 
each  country  of  origin  is  subject  to  a 
separate  order,  then  the  interested  party 
must  state  specifically,  on  an  order-by- 
atdm  basis,  which  exporter(s)  the 
request  is  intended  to  cover. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration.  Room  1870,  U.S. 
Department  of  Commerce.  14th  Street  & 
Constitution  Avenue.  NW..  Washington, 
DC  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Further,  in 
accordance  with  section  351.303(f)(l)(i) 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
(m  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidiunping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  Janua^  2002.  If  the 
Department  does  not  receive,  bw  the  last 
day  of  January  2002.  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  bom  warehouse. 


for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 

This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  community. 

Dated:  December  19. 2001. 
Holly  A.  Knga, 

Senior  Office  Director,  Group  11.  Office  4, 
Import  Administration. 

(FR  Doc  01-31838  Filed  12-31-01;  8:45  am] 
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DEPARTMENT  OF  COKMERCE 

ifilenielionel  Trade  Adiranielfelfon 

Notioe  of  Initiation  of  Fiv*-Yeer 
Revievra 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  five-year 
("Sunset")  reviews. 

SUMHAltV:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatically  initiating  five-year 
("sunset")  reviews  of  the  antidumping 
duty  orders  listed  below.  The 
International  Trade  Commission  ("the 
Commission")  is  publishing 
concurrently  with  this  notice  its  notice 
of  Institution  <^ Five-Year  Review 
covering  the  same  antidumping  duty 
orders. 

FOR  FURTHER  MFORMATHM  CONTACT: 
James  P.  Maeder,  or  Martha  V.  Douthit. 
Office  of  Policy,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  at  (202) 
482-3330  or  (202)  482-5050, 
respectively,  or  Vera  Libeau,  Office  of 


Investigations.  U.S.  International  Trade 
Commission,  at  (202)  205-3176. 


The  ^pllcable  Statue 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  "Act"),  are  references  to 
the  provisions  effactive  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's 
("Department")  regulations  are  to  19 
CFR  part  351  (2001).  Pursuant  to 
sections  751(c)  and  752  of  the  Act,  an 
antidumping  ("AD")  or  countervailing 
duty  ("CVD")  order  will  be  revoked,  or 
the  suspended  investigation  will  be 
terminated,  unless  revocation  or 
termination  would  be  likely  to  lead  to 
continuation  or  recurrence  of  (1) 
dumping  or  a  coimtervailable  subsidy, 
and  (2)  material  injury  to  the  domestic 
industry. 

The  Department's  procedures  for 
conducting  sunset  reviews  are  set  forth 
in  19  CFR  351.218.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Deputment's  Policy  Bulletin  98:3— 
Policies  Regarding  the  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Coantervailing  Duty 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16. 1998)  ["Sunset  Policy 
Bulletin"). 

Badcgromid 

Initiation  of  Reviews 

In  accordance  with  19  CFR  351.218 
we  are  initiating  sunset  reviews  of  the 
following  antidumping  duty  orders: 


DOC  Case  No. 

rrCCaseNo. 

Country 

Product 

A-570-844 
A-660-801 

/^-683-825 

731-TA-741 
731-TA-742 
731-TA-743 

China 

Irxlonesia 

Taiwan  

IMelamine  Institutkxtal  Dinnerware 
Melamine  Institutkxial  DinnenNBie 
Melamine  Instituttonal  Dinnerware 

Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  tl^e 
Sunset  Regulations  (19  CFR  351.218) 
and  Sunset  Policy  Bulletin,  the 
Department's  schedule  of  sunset 
reviews,  case  history  information  (i.e., 
previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Department's 
"Sunset"  Internet  website  at  the 


following  address:  http://ia.ita.doc.gov/ 
sunset 

All  submissions  in  these  sunset 
reviews  must  be  filed  in  accordance 
with  the  Department's  regulations 
regarding  format,  translation,  service, 
and  certification  of  documents.  These 
Tules  can  be  found  at  19  CFR  351.303. 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  lists  before  filing 
any  submissions.  The  Department  will 
make  additions  to  and/or  deletions  from 
the  service  lists  provided  on  the  sunset 


website  based  on  notifications  from 
parties  and  participation  in  these 
reviews.  Specifically,  the  Department 
will  delete  from  the  service  lists  all 
parties  that  do  not  submit  a  substantive 
response  to  the  notice  of  initiation. 

Because  deadlines  in  a  sunset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary  information  undn 
administrative  im>tective  order  ("APO") 
immediately  following  publication  in 
the  Federal  Kegister  of  the  notice  of 
initiation  of  the  sunset  reviews.  The 
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Department's  regulations  on  submission 
of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary  information  under  APO  can 
be  found  at  19  CFR  351.304-306. 

Information  Required  from  Interested 
Parties 

Domestic  interested  parties  (defined 
in  19  CFR  351.102)  wishing  to 
participate  in  these  sunset  reviews  must 
respond  not  later  than  15  days  after  the 
date  of  publicaticm  in  the  Federal 
Ragisler  of  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  at  19 
CFR  351.218(d)(lKii).  In  accordance 
with  the  Department's  regulations,  if  we 
do  not  receive  a  notice  of  intent  to 
participate  from  at  least  one  domestic 
interested  party  by  the  15-day  deadline, 
the  Department  will  automatically 
revoke  the  order  without  further  review. 

If  we  receive  an  order-specific  notice 
of  intent  to  participate  from  a  domestic 
interested  party,  the  Department's 
regulations  provide  that  all  parties 
wishing  to  participate  in  the  sunset 
reviews  must  file  substantive  responses 
not  later  than  30  days  after  the  date  of 
publication  in  the  Federal  Roister  of 
the  notice  of  initiation.  The  required 
omtents  of  a  substantive  response,  on 
an  order-specific  basis,  are  set  forth  at 
19  CFR  351.218(d)(3).  Note  that  certain 
information  requirements  differ  for 
foreign  and  domestic  parties.  Also,  note 
that  the  Department's  information 
requirements  are  distinct  from  the 
International  Trade  Commission's 
information  requirements.  Please 
consult  the  Department's  regulations  for 
information  regarding  the  Department's 
conduct  of  simset  reviews.*  Please 
ctmsult  the  Department's  regulations  at 
19  CFR  part  351  for  definitions  of  terms 
and  for  other  general  information 
concerning  antidimiping  and 
countervailing  duty  proceedings  at  the 
Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated:  December  18. 2001. 
Benurd  T.  Caireau, 
Acting  Assistant  Secretary  for  Import 
AdmUiistration. 
(PR  Doc  01-32245  Filed  12-31-01: 8:45  ami 


>  A  nuinbar  of  parties  cammented  that  these 
intatim-final  legnlations  provided  insuffident  time 
for  rsbutlals  to  substantive  responses  to  a  notice  of 
i,i{t4»«inn,  19  CFR  351.218(dX4).  As  provided  in  19 
CFR  351.302(b).  the  Department  will  consider 
individual  raquaeto  tor  extansioa  of  that  five-day 
deadline  baaed  upon  a  showing  of  good  cause. 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-«8»-O40] 

Notice  of  Final  ReeuHa  of  Changed 
Circumstances  Antidumping  Duty 
Administiative  Review. 
Polyctiloroprane  Rutilier  From  Jafian 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  final  results  of 
changed  circumstances  antidumping 
duty  administrative  review. 

SUMMARY:  On  November  21.  2001.  the 
Department  of  Commerce  (the 
Department)  published  a  notice  of 
initiation  and  preliminary  results  of  a 
changed  circumstances  review  of  the 
antidumping  duty  finding  on 
polychloroprene  rubber  from  Japan.  See 
Notice  of  Initiation  and  Preliminary 
Results  of  Changed  Circumstances 
Antidumping  Efuty  Administrative 
Review:  Polychloroprene  Rubber  From 
Japan,  66  FR  58436  (November  21, 
2001)  [Preliminary  Results).  We  have 
now  completed  that  review.  For  these 
final  results,  as  in  the  Preliminary 
Results,  we  have  determined  that  the 
restructured  manufactiuing  and 
marl^eting  joint  ventures,  Showa  DDE 
Manufacturing  KK  (SDEM)  and  DDE 
Japan  ICabushiki  Kaisha  (DDE  Japan),  are 
the  successor-in-interest  companies  to 
Dupont  Showa  Denko  (SDP)  and  its 
predecessor,  Showa  Neoprene,  for 
purposes  of  determining  antidimiping 
liability  in  this  proceedhig. 

EFFECTIVE  DATE:  January  2,  2002. 

FOR  FURTHER  MFORMATKM  CONTACT:  Ron 

Trentham  or  Tom  Futtner,  AD/CVD 
Enforcement,  Group  II,  Office  4,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230: 
telephone  (202)  482-6320  or  (202)  482- 
3814,  respectively. 

SUPPLEMENTARY  INFORMATION 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  stated,  all  citations 
to  the  Tariff  Act  of  1930,  as  amended 
(the  Act),  are  references  to  the 
provisions  as  of  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all 
references  to  the  regulations  of  the 
Department  are  to  19  CFR  part  351 
(2001). 


Background 

In  a  letter  dated  September  27. 2001. 
DuPont  Dow  Elastomera  L.L.C.  (Dupmit 
Dow)  and  DDE  Japan  advised  the 
Department  that  in  1998,  SDP  was 
restructured.  The  production  portion  of 
SDP  was  renamed  SDEM.  Further,  the 
marketing  end  of  SDP's  business  was 
separated  from  SDEM  and  renamed  DDE 
Japan.  According  to  Dupont  Dow  and 
DDE  Japan,  these  entities  were  renamed 
to  reflect  Dupont  Dow's  participation  in 
the  joint  ventures  and  to  make  the 
companies  more  globally  competitive. 
Nevertheless,  like  SDP  and  similar  to 
Showa  Neoprene,  the  two  firms.  SDEM 
and  DDE  Japan,  remained  jointly  owned 
ventures  of  Dupont  Dow  and  Showa 
Denko  KK. 

On  November  21. 2001,  the 
Department  published  a  notice  of 
initiation  and  preliminary  results  of  a 
changed  circumstances  review  of  the 
antidumping  duty  finding  on 
polychloroprene  rubber  from  Japan.  See 
Preliminary  Results.  Interested  parties 
were  invited  to  comment  on  the 
preliminary  results.  On  December  11, 
2001.  Dupont  Dow  Elastomera  L.L.C. 
and  DDE  Japan  Kabushiki  Kaisha 
submitted  comments.  See  Comments 
section  below. 

Scope  (rf  Review 

Imports  covered  by  this  review  are 
shipments  of  polychloroprene  rubberi 
an  oil  resistant  synthetic  rubber  also 
known  as  polymerized  chlorobutadiene 
or  neoprene.  currently  classifiable  imder 
items  4002.42.00,  4002.49.00. 
4003.00.00.  4462.15.21  and  4462.00.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States  (HTSUS).  HTSUS  item 
numbera  are  provided  for  convenience 
and  for  U.S.  Customs  Service  purposes. 
The  written  descriptions  remain 
dispositive. 


SuccessOTsliip 

In  making  a  successor-in-interest 
determination,  the  Department 
examines  several  factors  including,  but 
not  limited  to,  changes  in:  (1) 
Management;  (2)  production  facilities; 
(3)  supplier  relationships;  and  (4) 
customer  base.  See  Rrass  Sheet  and 
Strip  from  Canada:  Notice  of  Final 
Results  of  Antidumping  Administrative 
Review,  57  FR  20460,  20462  (May  13. 
1992)  (Canadian  Brass).  While  no  one  or 
several  of  these  factora  will  necessarily 
provide  a  dispositive  indication,  the 
Department  will  generally  consider  the 
new  company  to  be  the  successor  to  the 
previous  company  if  its  resulting 
operation  is  not  materially  dissimilar  to 
that  of  its  predecessor.  See,  e.g.. 
Industrial  Phosphoric  Acid  from  Israel: 
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Final  Results  of  Changed  Circumstances 
Review,  59  FR  6944, 6945  (February  14. 
1994)  and  Canadian  Rrass,  57  FR  20460. 
Therefore,  if  the  evidence  demonstrates 
that,  with  respect  to  the  production  and 
sale  of  the  subject  merchandise,  the  new 
company  essentially  operates  as  the 
same  business  entity  as  the  former 
company,  the  Department  will  assign 
the  new  company  the  cash  deposit  rate 
of  its  predecessor. 

We  nave  examined  the  information 
provided  by  Dupont  Dow  and  DDE 
Japan  in  their  September  27.  2001  letter 
and  determined  Uiat  SDEM  and  DDE 
Japan  are  the  successor-in-interest 
companies  to  SDP  and  its  predecessor, 
Showa  Neoprene.  The  management, 
production  facilities,  supplier 
relationships,  sales  facilities  and 
customer  base  are  essentially  imchanged 
from  those  of  SDP.  and  before  that, 
Showa  Neoprene.  Therefore,  we 
determine  mat  the  new  joint  venttire 
entities  essentially  operate  in  the  same 
manner  as  the  predecessor  companies  of 
SDP  and  Showa  Neoprene. 

Final  Results  of  Review 

Based  on  our  analysis  in  the 
Preliminary  Results,  we  find  that 
effective  January  1. 1998.  the 
restructured  manufacturing  and 
marketing  joint  ventures.  SDEM  and 
DDE  Japan,  are  the  successor-in-interest 
companies  to  Dupont  Showa  Denko 
(SDP)  and  its  predecessor,  Showa 
Neoprene.  Further,  SDEM  and  DDE 
Japan  should  be  given  the  same 
antidumping  duty  treatment  as  SDP  and 
its  predecessor,  Showa  Neoprene,  i.e., 
zero  percent  antidtunping  duty  cash 
deposit  rate. 

Comment:  Sucoessorsiiip  Effective  Date 

DuPont  Dow  and  DDE  Japan  state  that 
the  final  determination  should 
explicitly  indicate  that,  according  to  the 
bets  on  the  record.  SDEM  and  DDE 
Japan  became  the  successor-in-interest 
companies  to  SDP  and  its  predecessor, 
Showa  Neoprene.  effective  January  1, 
1098.  DepartDienf 's  Position:  We  agree 
with  DuPont  Dow  and  DDE  Japan  and 
tihe  effective  date  of  January  1. 1998  is 
reflected  in  the  Final  Results  of  Review 
section  below. 

CadiDepoait 

The  cash  deposit  determination  fit>m 
this  changed  circumstances  review  will 
apply  to  all  entries  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consimiption  on  or 
after  the  date  of  publication  of  the  final 
results  oi  this  changed  circumstances 
review.  This  deposit  rate  shall  remain  in 
effect  until  pubucation  of  the  final 
lesults  of  Uie  next  relevant 


administrative  review.  We  will  instruct 
the  U.S.  Customs  Service  accOTdingly. 

Notification 

This  notice  also  serves  as  a  final 
reminder  to  parties  subject  to 
administrative  protective  orders  (APOs) 
of  their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
timely  notify  the  Department  in  writing 
of  the  return/destruction  of  APO 
material  is  a  sanctionable  violation. 

We  are  issuing  these  final  results  and 
notice  in  accordance  with  sections 
751(b)(1)  and  777(i)(l)  of  the  Act  and 
Sec.  351.216  of  the  Department's 
regulations. 

Dated:  Dec«aaber  21, 2001. 
Faiyar  Sttirud, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  01-32244  Filed  12-31-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administialion 
[A-670-aoq 

NoUoo  of  Extenalon  of  Time  Umit  «br 
Preliminary  Reeulta  of  Antidumping 
New  Shipper  ReviMr.  SiUcon  Metal 
From  tlw  Paople'a  Republic  of  CMna 

EFFECTIVE  DATE:  January  2, 2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jacqueline  Arrowsmith  or  Maiu«en 
Flannery.  Office  of  AD/CVD 
Enforcement  Vn.  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington  DC  20230; 
telephone:  (202)  482-5255  or  (202)  482- 
3020,  respectively. 
SUPPLEMENTARY  MFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  current 
r^ulations,  codified  at  19  CFR  part  351 
(2000). 

Background 

In  accordance  with  19  CFR 
351.213(b)(2),  on  June  29, 2001.  the 
Department  received  the  timely  and 
properly  filed  June  28. 2001  request 


bom  Ckoupstan  Chemical  Company, 
Ltd.,  that  we  conduct  a  new  shipper 
review  of  its  sales  of  silicon  metal.  On 
July  31,  2001,  the  Department  initiated 
a  new  shipper  review  of  the 
antidumping  duty  order  on  silicon 
metal  for  the  period  of  review  (FOR)  of 
June  1,  2000  through  May  31.  2001  (66 
FR  41508). 

Extension  of  Time  Limit  tor  Prsliaiinary 
Results 

Section  351':214(i)(l)  of  the 
Department's  regulations  requires  the 
Department  to  issue  preliminary  results 
of  a  new  shipper  review  within  180 
days  of  the  date  of  initiation.  However, 
if  the  Secretary  concludes  that  a  new 
shipper  review  is  extraordinarily 
complicated,  the  Secretary  may  extend 
the  180-day  period  to  300  days  under 
section  351.214(i)(2)  of  the  Department's 
regulations.  Because  of  the  problems  the 
respondent  has  encountered  in  meeting 
the  Department's  filing  requirements 
and  the  resultant  delay  to  the  analysis 
and  verification,  we  find  this  review  to 
be  extraordinarily  complicated. 

Therefore,  in  accordance  with  section  . 
351.214(0(2)  of  the  regulations,  the 
Department  is  extending  the  180-day 
time  limit  to  300  days.  Since  the  300th 
day  falls  on  a  federal  holiday,  the  due 
date  for  the  preliminary  results  is  now 
the  next  business  day,  May  28,  2002. 
The  final  results  will  continue  to  be  due 
90  days  after  the  date  of  issuance  of  the 
preliminary  results. 

Dated:  December  20, 2001. 
Joaeph  A.  Spetrini, 
Deputy  Assistant  Secretary  for  Import 
Administration.  Group  III. 
(FR  Doc  01-32248  FUed  12-31-01;  8:45  am] 
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DEPARTMBIT  OF  COMMERCE 
imemtionai  Trade  Adminlatrallon 

[C-47S-tiq 


nnal  Raaulta  of  the  Fourth 
CouiHarvrtllng  Duty  AUiidiiialiallv 


AOBICY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Amendment  of  final  results  of 
Countervailing  Duty  Administrative 
Review. 

nUMMORY;  On  December  12. 2001.  the 
Department  of  Commerce  puUished  in 
the  Federal  Register  its  final  results  of 
the  fourth  administrative  review  of  the 
countervailing  duty  order  on  certain 
pasta  from  ttaly  for  the  period  January 
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1  through  December  31. 1999  (66  FR 
64214).  On  December  10.  2001,  we 
received  a  timely  filed  ministerial  error 
allegation.  Based  on  our  analysis  of  this 
infonnatian.  the  Department  of 
Commerce  has  revised  the  net  subsidy 
rate  ftv  N.  Puglisi  ft  F.  Industrie  Paste 
AHmentari  S.p.A. 


!  date:  January  2.  2002. 

nm  RJRTHCR  ■iroinATiOM  contact:  Meg 
Weems  or  Craig  Matney,  AD/CVD 
Enforcement.  Group  I,  Office  1.  Import 
Administration.  U.S.  Departmoit  of 
Coounerce,  Room  1870. 14lh  Street  and 
Constitution  Avenue.  NW.,  Washington, 
DC  20230:  telephone  (202)  482-2613  or 
482-1778.  respectively. 


N.  Puglisi  Br  F.  Industria  Paste 
AUmentari  S.pA.  ("Puglisi") 

On  December  10.  2001,  respondent 
Puglisi  timely  filed  a  ministerial  error 
allegation.  Puglisi  states  that,  with 
respect  to  a  Law  64/86  industrial 
development  loan  ("IDL").  the 
Department  of  Commerce  ("the 
Department")  &iled  to  deduct  loan 
guarantee  payments  firom  the  gross  loan 
subsidy  received  by  Puglisi  during  the 
period  of  review,  resulting  in  a  clerical 
enor.  Puglisi  further  explains  that  the 
Department  added  the  loan  guarantee 
payments  to  the  "total  amount  of 
interost  and  fee  payments  made"  and 
then  again  added  the  loan  guarantee 
payments  to  the  "total  benchmark 
interest  and  fees,"  thereby  nullifying  the 
deduction  of  these  fees  fiom  the 
countervailable  subsidy.  Puglisi 
suggests  that  the  clerical  error  be 
conected  by  either  not  including  the 
annual  fise  payments  in  the  "benchmaric 
interest  and  fee  amounts,"  or  by 
deducting  the  annual  fee  payments  firom 
the  gross  countervailable  subsidy  for  the 
loen.  The  petitioner  has  not  commented 
on  this  ministerial  error  allegation. 

We  agree  with  Puglisi  that  the 
Depertment  miscalculated  the  duty  rate 
for  one  of  Puglisi's  Law  64/86  IDLs  by 
inadveitentiy  nullifying  the  deduction 
of  the  loan  guarantee  fees  from  the 
countervailable  sidxidy.  We  have 
oonected  this  enor  for  the  amended 
flnal  results  by  deducting.the  annual  fee 
■ayments  from  the  "total  interest  and 
be  payments  made,"  while  excluding 
ttam  from  the  "benchmark  interest  and 
iw  amounts." 

In  the  final  results,  we  specified  a 
total  duty  rate  of  7.18  percent  for 
PuglisL  In  calc^ilyting  this  rate,  we 
vraneously  calculated  the  sutwidy  rate 
far  Puglisi's  Uw  64/86  IDL  to  be  0.14 
parosnt  The  Law  64/86  IDL  subsidy  rate 
should  have  been  0.06  percent 


Amended  Final  Results  of  Review 

iHirsuant  to  the  Department's 
regulations  at  19  CFR  351.224(e).  we 
correct  the  ad  valorem  rate  for  Puglisi  to 
be  7.12  percent. 

The  Department  will  instruct  the 
Customs  Service  ("Customs")  to  assess 
coimtervailing  duties  on  all  appropriate 
entries  on  or  after  January  1. 1999.  and 
on  or  before  December  31, 1999.  The 
Department  will  issue  liquidation 
instructions  directiy  to  Customs.  The 
amended  cash  deposit  requirements  are 
effective  for  all  shipments  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice  and  shall  remain  in  effiact  until 
publication  of  the  final  resiilts  of  the 
next  administrative  review. 

This  amendment  to  the  final  results  of 
the  countervailing  duty  administrative 
'review  is  in  accordance  with  section 
751(a)(1)  of  the  Tariff  Act,  as  amended, 
(19  U.S.C.  1675(a)(1),  19  CFR  351.213. 
and  19  CFR  351.221(b)(5)). 

Dated:  December  26. 2001. 
Richard  W.  Moraland. 
Acting  Assistant  Secretary  for,  Import 
Administration. 

(PR  Doc.  01-32247  Filed  12-31-01: 8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospharlc 
Adminiatmion 

p.D.  122701A] 

Propoaad  information  Coiloction; 
Comment  Roquoat;  Doap  Seabed 
Mhnlng  Rogulaliona  for  Expiomion 


agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
AcnON:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biuden.  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperworic  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  4, 2002. 
AOORESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086. 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClaytonAdoc.gov). 


FOR  niRTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
in8trument(s)  and  instructions  should 
be  directed  to  Joseph  P.  Flanagan  at  301- 
713-3155,  ext  201  (or  via  Internet  at 
joseph.flanaganOnoaa.gov). 

SUPPLEMENTARY  MRXMMTION: 

L  Abstract 

NOAA  regulations  at  15  CFR  970 
govern  the  issuing  and  monitoring  of 
exploration  licenses  imder  the  Deep 
Seabed  Hard  Mineral  Resources  Act. 
Persons  seeking  a  license  must  submit 
certain  information  that  allows  NOAA 
to  ensure  the  applicant  meets  the 
standards  of  the  Act.  Persons  with 
licenses  are  reqiiired  to  conduct 
monitoring  and  make  reports,  and  they 
may  request  revisions  to  or  transfers  of 
licenses. 

n.  Mediod  of  Collection 

Paper  submissions  are  used. 
in.Data 

OMB  Number.  064B-0145. 

Form  Number.  None. 

Type  of  Review.  Regular  submissian. 

Affected  Public  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents:  2. 

Estimated  Time  Per  Response:  2000- 
4000  hours  per  application  (no 
applications  are  expected)  and  20  houn 
per  report. 

Estimated  Total  Annual  Burden 
Hours:  40. 

Estimated  Total  Annual  Cost  to 
Public.  $120. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
v^ether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  die  quality,  utility,  and 
ds^ty  of  die  information  to  be 
collected:  and  (d)  vnys  to  minimise  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  otiier  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  %vill  become  a  matter  of  public 
record. 
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Dated:  December  21,  2001. 

Maddeine  Ciaytan, 

Departmental  Paperwork  Qearartce  Officer. 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  01-32239  Hied  12-31-01;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

NatiOfMi  Oceanic  and  AtmoaplMric 
Adminiati'aMon 

P.D.072401A] 

OlIHM  TaNBS  Of  MVinO  mmnMIS 
IMQffig  Of  MBrinO  MMninBlv  incNioimi 

to  PovMf  Plonl  Oporalions 

AGBICY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACnON:  Notice  of  issuance  of  a  renewal 

of  a  Letter  o£  Authorization. 

SUMMARY:  In  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  a  Letter  of 
Authorization  (LOA)  to  unintentionally 
take  small  numbers  of  pinnipeds 
incidental  to  routine  operations  of  the 
Seabrook  Staticm  nuclear  power  plant. 
Seabrook.  NH  (Seabrook  Station)  has 
been  issued  to  the  North  Atiantic  Energy 
Service  Ccnporation  (North  Atlantic). 
DATES:  Efiiactive  fit>m  October  19,  2001. 
until  Jime  26.  2002. 
ADDRESSES:  A  copy  of  the  application. 
Environmental  Assessment,  LOA,  and 
other  matoials  used  in  this  document 
are  available  by  writing  to  Donna 
Wieting,  Chief,  Marine  Mammal 
Conservation  Division.  Office,  of 
Protected  Resources.  NMFS,  1315  East- 
West  Highway.  Silver  Spring.  MD 
20910-3225.  or  by  telephoning  one  of 
the  contacts  listed  here. 
FOR  RIRTHER  PrOflMATlON  CONTACT: 
Simona  Perry  Roberts.  (301)  713-2322. 
ext  106;  Jonathan  Wendland.  (978)  281- 
9146. 
SUPPtEMENTARY  MR)HMATION: 


Sections  101(a)(5)(A)  of  the  MMPA 
(16  U.S.C  1361  et  seq.)  direct  the 
Secretary  of  Commerce  to  allow,  upon 
request,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  mwrnmaU  by  U.S.  citizens  who 
engage  in  a  roedfied  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  regulations  are  issued. 

Permissirai  may  be  granted  for  periods 
of  5  years  or  less  if  NMFS  finds  that  the 


taking  will  have  no  more  than  a 
negligible  impact  on  the  species  or 
stock(s),  will  not  have  an  immitigable 
adverse  impact  on  the  availability  of  the 
species  or  stock(s)  for  subsistence  uses, 
and  if  regulations  are  prescribed  setting 
forth  the  permissible  method  of  taking 
and  the  requirements  pertaining  to  the 
monitoring  and  reporting  of  sudi  taking. 

Five-year  regulations  (effective  from 
July  1, 1999  through  June  30,  2004), 
including  mitigation,  monitoring,  and 
reporting  requirements,  for  the 
incidental  taking  of  haibor  seals  {Phoca 
vitulina],  gray  seals  [Halichoerus 
grypus).  harp  seals  [Phoca 
groenlandica),  and  hooded  seals 
[Cystophora  cristata)  by  U.S.  citizens 
engaged  in  power  plant  operations  at 
the  Seabrook  Station  nuclear  power 
plant,  Seabrook,  NH  are  set  out  in  50 
CFR  216.130  through.137. 

Summary  ctf  Request 

NMFS  received  a  request  fit>m  North 
Atiantic  in  June  2001  for  renewal  of 
their  LOA,  which  expired  on  July  2, 
2000,  to  lethally  take  20  haibor  seals 
and  4  of  any  combination  of  gray,  harp, 
and  hooded  seals  incidental  to  power 
plant  operations  at  Sealm>ok  Station. 

Permissible  Methods  of  Taking 

According  to  50  CFR  216.132,  LOAs 
issued  to  North  Atlantic  for  Seabrook 
Station  authorize  the  incidental,  but  not 
intentional,  take  of  harbor,  gray,  harp, 
and  hooded  seals  in  the  course  of 
operating  the  station's  intake  cooling 
water  system.  For  a  more  complete 
description  of  the  intake  systems 
utilized  at  Seabrook  Station  please  refer 
to  the  final  rule  (64  FR  28114.  May  25. 
1999). 

Mitigation  Requiremmts 

NMFS.  in  the  May  25, 1999,  final  rule 
(64  FR  28114).  allowed  North  Atiantic 
to  use  the  5-year  authorization  period 
(July  1, 1999  through  June  30,  2004)  to 
fiilly  explore  any  feasible  mitigation 
methods,  and  if  methods  were  not  found 
to  be  suitable,  to  explore  and  undertake, 
in  conjunction  with  NMFS,  steps  to 
promote  the  conservation  of  the 
population  of  Gidf  of  Maine  seals  as  a 
whole. 

Monitoring  and  Reporting 
Requirements 

Monitoring  under  the  renewed  LOA 
must  include:  (1)  twice  daily  visual 
inspection  of  the  circulating  water  and 
service  water  forebays;  (2)  daily 
inspections  of  the  intake  transition 
structure  from  April  1  through 
December  1,  unless  weather  conditions 
prevent  safe  access  to  the  structure;  (3) 
screen  washings  once  per  day  during 


the  peak  months  of  seal  takes  and  twice 
a  week  during  non-peak  months  of  seal 
takes:  and,  (4)  examination  of  the  screen 
wash  debris  to  determine  if  any  seal 
remains  are  present. 

Seal  takes  must  be  reported  to  NMFS 
through  both  oral  and  written 
notification.  NMFS  must  "be  notified  via 
telephone  by  the  close  of  business  on 
the  next  day  following  the  discovery  of 
any  marine  mammal  or  marine  mammal 
parts.  Written  notification  to  NMFS 
must  be  made  within  30  days  and  must 
include  the  results  of  any  examinations 
conducted  by  qualified  members  of  the 
Marine  Mammal  Stranding  Network  as 
well  as  any  other  information  relating  to 
the  take. 

National  Environmental  Policy  Act 

NMFS  issued  an  Environmental 
Assessment  (EA)  in  1998,  in 
conjimction  with  the  notice  of  proposed 
authorizatioiL  As  a  result  of  the  findings 
made  in  the  EA,  NMFS  concluded  that 
implementation  of  either  the  preferred 
alternative  or  other  identified 
alternatives  would  not  have  a  significant 
impact  on  the  human  environment 
Therefore,  preparation  of  an 
environmental  impact  statement  on 
these  actions  was  not  required  by 
Section  102(2)  of  the  National 
Environmental  Policy  Act  or  its 
implementing  regulations.  Copies  of  the 
1998  EA  and  the  Finding  of  No 
Significant  Impact  are  available  upon 
request  (see  AIXIRBSSBS). 

Deteiadnations 

NMFS  has  determined  (see  64  FR 
28114,  May  25, 1999)  that  tiie  taking  of 
up  to  20  haibor  seals  and  4  of  any 
combination  of  gray.  harp,  and  hooded 
seals,  annually  fit>m  July  1. 1999, 
through  June  30. 2004.  will  have  no 
more  tlum  a  negligible  impact  (as 
defined  in  50  CFR  216.3)  on  these  stocks 
of  marine  mammals.  The  best  scientific 
information  available  indicates  that 
since  1981,  the  Western  North  Atlantic 
harbor  seal  stock  has  had  an  average 
annual  rate  of  increase  of  4.2  percent 
(Waring  et  al.,  2000).  In  ad<Mtion.  the 
Western  North  Atlantic  stodcs  of  gray, 
harp,  and  hooded  seals  also  appear  to  be 
increasing  in  abundance  (Waring  et  al., 
1999,  2000).  The  small  number  of  takes 
at  Seabrook  Station  relative  to  current 
population  estimates  is  unlikely  to 
reduce  the  rate  of  population  growth  for 
any  of  these  pinniped  stocks. 

According  to  North  Atlantic  reports 
received  in  NMFS'  Northeast  Re^n,  no 
seals  have  been  entrapped  since  the 
installation  of  Seal  Deterrent  Banisrs  in 
August  1990. 
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Anlliorixatkni  > 

In  recognition  of  the  timely  receipt 
and  acceptance  of  the  reports  required 
under  50  CFR  216.135  and  a 

determination  that  the  mitigation 

measures  required  pursuant  to  50  CFR 
216.134  and  the  LOA  have  been 
undertaken,  NMFS  issued  an  LOA  to  the 
North  Atlantic  Eneigy  Services 
Corp<Hration  on  June  26,  2001.  for  the 
tddng  of  harbor  seals,  gray  seals,  harp 
seals,  and  hooded  seals  incidental  to 
routine  operations  of  the  Seabrook 
Station  nuclear  power  plant,  provided 
the  mitigation,  monitoring,  and 
reporting  requirements  described  in  50 
CFR  216.134  through  135  and  in  the 
LOA  are  undertaken. 


Dated:  December  20, 2001. 
DvridCatttn^iam 
Acting  Director,  Office  of  Protected  Resouices. 
National  Marine  Fishaies  Service. 
[FR  Doc  01-32238  Filed  12-31-01;  8:45  am] 
RUNQ  CODE  X10-2>-6 

DEPARTMENT  OF  COMMERCE 
Nalloral  OoMMiic  and  Atmoepheric 


[LO.  121701C1 


TTWMMnea  opecwe; 
AnMndnMnt  of  Pwmit  #  1291 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  an  amended 

application  for  a  scientific  research 

pennit  (1291);  Request  for  comments. 


r:  Notice  is  hereby  given  that 
NMFS  has  received  an  amended 
application  for  an  ESA  section 
10(a)(1)(A)  scientific  research  permit 
from  the  U.S.  Geological  Survey  at 
Cook,  WA  (USGS). 
DATB:  Written  comments  on  the 
amended  permit  application  must  be 
received  no  later  than  5pm  Pacific 
standard  time  on  February  1,  2002. 
ormnrinm  Written  comments  on  the 
application  should  be  sent  to  Protected 
Resources  Division  (PRD),  F/NW03.  525 
NE  Oregon  Street,  Suite  500,  Portland. 
OR  97232-2737.  Comments  may  also  be 
sent  via  &x  to  503-230-5435. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  internet. 
FOR  FURTHB)  WrOflATiaN  CONTACT:  For 
permit  1291:  Robert  Koch,  Portland,  OR 
(ph:  503-230-5424,  Fax:  503-230-5435. 
e-mail:  robertkochOnoaa.gov). 

TARY  MFOfMATION: 


Species  Covered  in  This  Notice 

The  following  species  and 
evolutionary  significant  units  (ESU's) 
are  covered  in  this  notice: 

Chinook  salmon  [Oncorhynchus 
tshawytscha):  threatened  lower 
Columbia  River  (LCR). 

Steelhead  (O.  mykiss):  threatened 
LCR. 

Amended  Application  Received 

Notice  was  published  on  February  21. 
2001  (66  FR  11002)  that  the  Columbia 
River  Research  Laboratory,  USGS 
applied  for  a  5-year  scientific  research 
permit  (1291)  for  annual  takes  of  ESA- 
listed  salmon  and  steelhead  juveniles 
associated  with  a  scientific  research 
project  at  John  Day.  The  Dalles,  and 
Bonneville  Dams  on  the  lower  Columbia 
River  in  the  Pacific  Northwest.  The 
purpose  of  the  research  is  to  monitor 
juvenile  fish  movement,  distribution, 
behavior,  and  survival  bom  John  Day 
Dam  downstream  past  Bonneville  Dam 
using  radiotelemetry  technology.  The 
research  will  benefit  ESA-listed  fish 
species  by  providing  information  on 
spill  effectiveness,  forebay  residence 
times,  and  guidance  efficiency  under 
various  flow  regimes  that  will  allow 
Federal  resource  managers  to  make 
adjustments  to  bypass/collection 
structures  to  optimize  downriver 
migrant  survival  at  the  hydropower 
projects.  NMFS  has  received  an 
amended  application  from  USGS  to 
include  annual  takes  of  juvenile, 
threatened,  LCR  chinook  salmon  and 
juvenile,  threatened,  LCR  steelhead 
associated  with  the  fish  sampling  at 
Bonneville  Dam.  ESA-listed  salmon  and 
steelhead  juveniles  are  proposed  to  be 
obtained  by  Smolt  Monitoring  Program 
personnel  at  Bonneville  Dam,  handled, 
and  released  or  implanted  with  radio 
transmitters,  transported,  held  for  as 
long  as  24  hours,  released,  and  tracked 
electronically.  Smolt  Monitoring 
Program  personnel  are  authorized  to 
collect  ESA-listed  juvenile  fish  under  a 
separate  take  authorization.  Based  on 
the  above  average  spawning  success  this 
year,  the  estimates  of  total  out-migrants 
for  LCR  Chinook  and  LCR  steelhead  are 
expected  to  exceed  300,000  juveniles. 
The  indirect  mortalities  of  162  ESA- 
listed  juvenile  salmon  and  11  steelhead 
juveniles  associated  with  the  research 
will  not  impede  recovery  of  the  species. 
In  fact,  it  should  assist  in  recovery 
planning  by  providing  information  on 
how  juveniles  migrate  through  hydro- 
power  systems. 


Dated:  December  21. 2001. 
Phil  Williams. 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
(FR  Doc.  01-32241  Filed  12-31-01: 8:45  am] 
BNJJNQ  CODE  3*10-32-6 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Adminiatratlon 

P.O.  121701B] 

Pannits;  FCraign  Flahing 

AGENCY:  National  Marin>  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

action:  Notice  of  periodic  need  for 

break-bulk  refrigerated  cargo  vessels. 

SUMMARY:  NMFS  publishes  for  public 
review  and  comment  information 
provided  by  U.S.  joint  venture  (JV) 
partners  regarding  their  need  for  break- 
bulk  refrigerated  cargo  vessels  to 
support  approved  foreign  fishing 
operations  in  the  U.S.  Occlusive 
Economic  Zone  (EEZ). 
ADDRESSES:  Comments  may  be 
submitted  to  NMFS.  Office  of 
Sustainable  Fisheries.  International 
Fishwies  Division.  1315  East-West 
mghway.  Silver  Spring.  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  A.  Dickinson.  Office  of 
Sustainable  Fisheries,  (301)  713-2276. 
SUPPLEMBITARY  INFORMATION:  Under  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  (16 
U.S.C.  1801  et  seq.)  (Magnuson-Stevms 
Act),  any  person  may  submit  an 
application  requesting  a  permit 
authorizing  a  vessel  other  than  a  vessel 
of  the  United  States  to  engage  in  fishing 
consisting  solely  of  transporting  fish  or 
fish  products  at  sea  fitim  a  point  within 
the  EEZ  or.  with  the  concurrence  of  a 
State,  within  the  boundaries  of  that 
State,  to  a  point  outside  the  United 
States. 

This  notice  concerns  the  fact  that 
potential  U.S.  JV  partners  have  reported 
that  they  will  need  to  have  a  number  of 
break-bulk  refrigwated  cargo  vessels 
permitted  under  section  204(d)  of  the 
Magnuson-Stevens  Act  to  support 
approved  foreign  fishing  operations  in 
the  EEZ.  The  JV  partners  luve  reported 
that  arrangements  for  such  support 
vessels  must  generally  be  made  on  short 
notice  imme<Uately  prior  to  the  need  for 
transport  services,  llie  U.S.  JV  partners 
have  also  reported  that  they  are  not 
aware  of  the  availability  of  any  U.S.-flag 
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break-lmlk  refrigerated  cargo  vessels  and 
that  it  will  therefore  be  necessary  for 
them  to  employ  foreign  Ineak-bulk 
refiigerated  cargo  vessels  to  support 
their  operations. 

In  the  interest  of  expediting  the 
issuance  of  required  permits  and  m 
accordance  with  section  204  (d)(3)  of 
the  Magnuson-Stevens  Act,  the  U.S.  JV 
partners  have  requested  and  received 
from  the  New  England  Fishery 
Management  Coimcil  and  the  Mid- 
Atlantic  Fishery  Management  Council,  a 
general  recommendation  that  any  break- 
bulk  refrigerated  cargo  vessels  required 
to  support  approved  foreign  fishing 
operations  in  the  EEZ  be  permitted 
under  section  204  (d)  of  the  Magnuson- 
Stevens  Act. 

In  accordance  with  section  204 
(d)(3)(D)  of  the  Magnuson-Stevens  Act. 
NMFS  is  notifying  interested  parties  of 
the  periodic  need  of  the  U.S.  JV  partners 
for  break-bulk  refiigerated  cargo  vessels 
to  transship  processed  fishery  products 
at-sea  and  transport  the  products  to 
points  outside  the  United  States. 
Further  information  about  the 
requirements  of  the  U.S.  JV  partners  is 
available  fit>m  NMFS  (See  ADDRESSES). 
Owners  or  operators  of  vessels  of  the 
United  States  who  purport  to  have 
vessels  with  adequate  capacity  to 
perform  the  required  transportation  at 
fiur  and  reasonable  rates  should  indicate 
their  interest  in  doing  so  to  NMFS  (See 
ADDRESSES). 

In  consideration  of  the  Councils' 
recommendation,  the  apparent  lack  of 
available  U.S.-flag  break-bulk 
refiigerated  cargo  vessels  (as  reported  by 
the  U.S.  JV  partners),  and  the 
reqtiirement  to  process  and  issue  on 
short  notice  permits  requested  in 
accordance  with  section  204  (d)  of  the 
Magnuson-Stevens  Act,  imtil  an  owner 
or  operator  of  a  vessel  of  the  United 
States  having  adequate  capacity  to 
perform  the  requirod  transportation  at 
fair  and  reasoi^le  rates  is  identified, 
NMFS  intends  to  approve  as 
expeditioiisly  as  possible  all  complete 
applications  for  204  (d)  transshipment 
permits  sulnnitted  by  U.S.  JV  partners  in 
support  of  approved  forrign  fishing 
operations  in  the  EEZ. 

Dated:  December  21 ,  2001. 
janaduB  M.  Knriand, 

Acting  Director,  Office  of  Sustainalde 
Fishaies,  National  Marine  Fisheries  Service. 
[FR  Doc  01-32240  Filed  12-31-01;  8:45  am] 


DEPARTMENT  OF  EDUCATION 

Oubmlaaion  for  0MB  neviaw, 
Convnanl  Ra^uart 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
commmts  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
1,  2002. 


I:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Departmeiit  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren.Wittenberg9omb.eop.gov. 

SUPPLEMENTARY  MFQRMATXM:  Section 
3506  of  the  Paperwork  Reduction  Adt  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
-Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
(koup.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for.  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  fiequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment 

Dated:  December  26. 2001. 


Titie:  Application  for  Grants  Under 
the  Minority  Scimice  and  Engineering 
Improvement  Program. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  200 
Burden  Hours:  8.000 

Abstract:  This  Minority  Sdenoe  and 
Engineering  Improvement  Program 
application  is  designed  to  effect  long- 
range  improvement  where  enrollments 
are  predominantly  Alaska  Native. 
American  Indian.  Blacks  (not  of 
Hispanic  origin).  Hispanics  (including 
persons  of  Mexican,  Puerto  Rican, 
Cuban,  and  Central  or  South  American 
origin).  Pacific  Islanders  or  any 
combination  of  these. 

This  information  collection  is  being 
submitted  imder  the  Streamlined 
Clearance  Process  for  Discretionary 
Grant  Information  Collections  (1890- 
0001).  Therefore,  the  30-day  public 
comment  period  notice  will  be  the  only 
public  comment  notice  published  for 
this  information  collection. 
*  Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  fit>m  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO.RIMG9ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  yoiu*  request. 
Comments  regarding  burden  and/or  the 
.  collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  internet  address 
foe.Schubart&ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
biformation  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc  01-32158  FUed  12-31-01;  8:45  am] 


DEPARTMBIT  OF  EDUCATION 

Subniaaion  for  OMB  Raviawf! 
Convnant  I 


Leader,  Begalatary  Information  Management 
Office  of  the  Chi^  Information  Offica. 

Office  of  Postseoondary  Education 

Type  o/AevJew:  Revision. 


AOBICY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Inftnmation  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwnk 
Reduction  Act  of  1995. 
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DATB:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
1.  2002. 

AOOReaaCK  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  AfEairs, 
Attention:  Lauren  Wittenbeig,  Desk 
Officer.  Department  of  Education,  Office 
of  Management  and  Budget.  725  17th 
Straet,  NW.  Room  10202.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren.WittenbergOomb.eop.gov. 


Section 

3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C  Chapter  35)  reqxiires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defsat  the  purpose  of  the 
infonnatian  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
(koup,  C^ce  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
infannation  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested.  e.g.  new,  revision. 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  0^ffi  invites 
public  comment. 

Dated:  December  26. 2001.    , 


Leader,  Regulatary  Information  Management 
Office  of  the  Chief  Information  Officer. 

Student  Financial  Assistance 

Type  of  Review:  Extension. 

THIe:  Lender's  Application  for 
Pas^ment  of  Insurance  Claim. 

Frequency:  On  Occasion. 

Abated  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Businesses  or 
other  for-profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 


Responses:  1,804 

Burden  Hours:  487 
Abstract:  The  ED  Form  1207— 
Lraider's  Application  for  Payment  of 
Insurance  Claim  is  completed  for  each 


borrower  for  whom  the  lender  is  filing 
a  Federal  claim.  Lenders  must  file  for 
payment  within  90  days  of  the  default, 
depending  on  the  type  of  claim  filed. 
Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue.  SW.  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  Internet  address 
foe.Schubart®ed.gov.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  01-32159  Filed  12-31-01;  8:45  am) 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieeion 

[DockM  No.  RPM-301-0851 

ANR  Pipeline  Company;  Notice  of 
NegoUatad  Rate  Filing 

December  26,  2001. 

Take  notice  that  on  December  17, 
2001,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  and  approval  a 
Service  Agreement  between  ANR  and 
Duke  Energy  Fuels,  L.P.,  pursuant  to 
ANR's  Rate  Schedule  FTS-1,  and  a 
related  Negotiated  Rate  Letter 
Agreement.  ANR  requests  that  the 
Commission  accept  and  approve  the 
agreements  to  be  effective  December  15, 
2001. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  wdth  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www./ercgov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instnictions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  ]htemet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web  . 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-32190  Filed  12-31-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conwiiaeion 

[Doetat  Na  EC02-«-001] 

Metro  Energy,  LLC;  Nolica  of  Filing 

December  26, 2001. 

Take  notice  that  on  December  14. 
2001.  Metro  Energy.  L.L.C.  (Metro 
Energy),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  amendment  to  an  application 
pursuant  to  section  203  of  the  Federal 
Power  Act  (16  U.S.C.  842b)  and  part  33 
of  the  Commission's  Regulations, 
originally  filed  on  October  18,  2001 
(Application).  The  Commission  granted 
the  authorizations  requested  in  me 
Application  by  letter  order  dated 
November  16,  2001. 

The  p\upose  of  this  amendment  is  to 
reflect  a  change  in  one  of  the  conditions 
stated  in  the  Application  and  the  Letter 
Order.  The  change',  which  affects  the 
maimer  in  whidi  Metro  Energy  satisfies 
the  regulation  prong  of  the  public 
interest  test  imder  Section  203  of  the 
Federal  Power  Act  and  Section  33.2(^ 
of  the  Commission's  Regulations,  is  that 
Metro  Energy  vdll  not  cancel  its  maricet- 
based  rate  tariff,  and  wishes  to  have  the 
option  to  continue  its  authorization  to 
operate  as  a  wholesale  power  mariceter 
after  the  transfer  of  ownership  of  the 
Inject  to  the  County. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington.  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  to 
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determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 
Conunent  Date:  January  9,  2002. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-32181  Filed  12-31-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doekal  No.  En01-4075-00S] 

Michigan  Electric  Tranamieaion 
Company;  Notice  of  Filing 

December  26,  2001. 

Take  notice  that  on  December  12, 
2001.  Michigan  Electric  Transmission 
Company  (METC)  tendered  for  filing  the 
following  tariff  sheets  as  part  of  its 
FERC  Electric  Tariff,  Original  Volume 
No.  1  in  compliance  with  the  November 
14.  2001  order  issued  in  this 
proceeding.  (The  sheets  make  up  the 
entirety  of  METC's  pro  forma  Generator 
Interconnection  Agreement.  Tariff 
Sheets  125-168.) 

Original  Sheet  Nos.  126A.  127A. 
129A.  130A.  132A.  134A,  136A.  138. 
141A.  143A.  146A,  150A.  152A.  154A, 
155A  and  159A,  First  Revised  Sheet 
Nos.  125  through  135, 135A.  141. 142. 
146  through  153, 153A,  155  through 
166,  Sub  First  Revised  Sheet  Nos.  139, 
139A,  143  and  144,  Second  Revised 
Sheet  Nos.  136  and  137,  Second  Sub 
Revised  Sheet  No.  137.  Second  Sub  First 
Revised    heet  Nos.  140. 145. 154. 167 
and  168, .  nd  Second  Sub  Original  Sheet 
No.  145A. 

The  sheets  are  to  become  effective  on 
September  19,  2001.  Copies  of  the  filing 
were  served  upon  the  Michigan  Public 
Service  Commission  and  upon  those  on 
the  official  service  list  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  sudi  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 


Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington.  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http.//wHW./erc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  xmder  the  "e-filing"  link. 
Conunent  Date:  January  4,  2002. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

IFR  Doc.  01-32182  Filed  12-31-01;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DoeiMt  Nos.  Eno^-1^7-ooo,  Enoo-299e- 

001,  En00-29M-001,  EROO-aOOO-001.  and 
EROO-3001-401] 

MolMNvl(  River' Funding  III,  LLC; 
Notice  of  laauance  of  Order 

December  26, 2001. 

Mohawk  River  Funding  m,  L.L.C. 
(Mohawk  River)  filed  with  the 
Commission,  in  the  above-docketed 
proceedings,  a  long-term  purchase 
power  agreement  imder  which  Mohawk 
River  will  sell  wholesale  electric  power 
and  energy  at  market-based  rates  to 
USGen  New  England,  Inc.  directly,  at 
various  delivery  points  in  the  New 
England  Power  Pool.  Mohawk  River  also 
requested  certain  waivers  and 
authorizations.  In  particular,  Mohawk 
River  requested  that  the  Commission 
grant  blanket  approval  under  18  CFR 
part  34  of  all  future  issuances  of 
seoirities  and  assumptions  of  liabilities 
by  Mohawk  River.  On  December  18. 
2001,  the  Commission  issued  an  order 
that  accepted  Mohawk  River's 
application  for  sales  of  power  and 
energy  at  market-based  rates  (Order). 


The  Commission's  December  18,  2001 
Order  granted  Mohawk  River's  request 
for  blanket  approval  imder  Part  34, 
subject  to  the  conditions  foimd  in 
Appendix  A  in  Ordering  Paragraphs  (2), 
(3),  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Mohawk 

.  River  shoiUd  file  a  motion  to  intervene 
or  protest  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.,  Washington,  DC  20426.  in 
accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure,  18  CFR  385.211  and  385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above,  Mohawk  River  is 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser.  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  ob}ect 
within  the  corporate  purposes  of 
Mohawk  River,  compatible  with  the 
public  interest,  and  reasonably 
necessary  or  appropriate  for  such 
purposes. 

(5)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  liy 
continued  Commission  approval  of 
Mohawk  River's  issuances  of  securities 
or  assumptions  of  liabilities.... 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
17,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  on  the  Web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  01-32183  Filed  12-31-01;  8:45  am] 
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DEPARTMEHT  OF  ENERGY 
I  Energy  RaguMovy 


[DoeM  No.  EMB-SSI-Oliq 

Nmv  EnglHMl  Power  Pool;  Notioe  Of 


Comment  Date:  January  4,  2002. 

Linwood  A.  Wateon.  Jr.. 

Acting  Secretary. 

[FR  Doc.  01-32184  Filed  12-31-01;  8:45  am) 
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December  26, 2001. 

Take  notice  that  on  December  21. 
2001,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee  filed 
for  acceptance  materials  (1)  to 
implemmt  alternative  payment  and 
financial  assurance  arrangements  with 
Enron  power  Marketing.  Inc.  (EPMI). 
Enion  energy  Marketing  Corp.  (EEMC), 
and  Enron  Eneergy  Service,  Inc.  (EESI) 
with  respect  to  transactions  occurring 
on  and  after  December  21, 2001  and  (2) 
to  terminate  immediately  and 
automatically  the  participation  by  EPMI, 
EEMC  and  ^SI,  as  the  case  may  be,  as 
members  in  NEPOOL  should  there  be  a 
fiulure  to  make  a  required  payment 
under  the  filed  arrangements.  Those 
arrangonents  are  defined  in  a  term  sheet 
that  will  be  reflected  in  definitive 
Standstill  Agreements  which  NEPOOL 
states  will  be  submitted  to  the 
Commission.  A  December  21.  2001 
effective  date  was  requested  for  the 
arrangements. 

The  Participants  Committee  states 
that  copies  of  these  materi^s  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOOL. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  R^julatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (IftCFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instnicti(ms  (call  202-208>2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-filing"  link. 


DEPARTMENT  OF  ENERGY 

Federel  Energy  Reguletory 
CoRMnieeion 

[DocM  NOL  CPQa-4-OOO] 


DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguMory 
Commiesion 

[Doetal  Na  OA96-194-OO01 

Niagara  MotHNvfc  Power  Corporation; 
Notice  of  niing 

December  26. 2001. 

Take  notice  that  on  December  12. 
2001,  Niagara  Mohawk  Power 
Corporation  (Niagara  Mohawk)  tendered 
for  filing  an  amendment  to  its  July  10, 
2001  Compliance  Filing  in  the  above 
docket  to  supply  additional  information 
requested  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
in  its  November  7.  2001  letter  Order  in 
the  above  referenced  proceeding. 

Copies  of  the  filing  have  been  served 
on  all  parties  listed  on  the  official 
service  list  maintained  by  the 
Commission  for  this  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington.  DC  20426. 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings.  • 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Commission's  web  site  at 
http.y/ivww./erc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 
Comment  Date:  January  4,  2002. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  01-32185  Filed  12-31-01;  8:45  am) 

MLUNQ  oooe  •nr-m-r 


Northwwt  PipeUne  Corporation;  Nolioe 
ofSMoViait 

December  26, 2001. 

On  January  8-10, 2002,  the  staff  of  the 
Office  of  Energy  Projects  (OEP)  will 
conduct  a  site  visit  of  Northwest 
Pipeline  Corporation's  (NWP)  Eveigreen 
Pipeline  Project  in  Skagit.  King.  Pierce. 
Whatcom.  Snohomish,  and  Lewis 
Counties.  Washington.  The  site  visit 
will  start  at  the  following  dates  and 
locations: 

January  8 — Sedro-WooUey  Loop.  Meet 

outside  of  3-Rivers  Inn  Restaurant. 

211  Central  Ave,  Sedro-Woolley, 

WA  at  10:45  a.m. 
January  9— Mt.  Vernon  Loop.  Meet 

outside  of  3-Rivers  Inn  Restaurant. 

211  Central  Ave".  Sedro-Woolley. 

WA  at  8  a.m. 
January  10 — ^Auburn  Loop.  Meet  in 

Pepper  Tree  Inn  Lobby,  401  8th 

Street  S.W..  Auburn.  WA  at  8  a.m. 
Covington  Loop.  Meet  at  the  Tlmberlane 

Homeowners  Association.  26612- 

192  Ave.  S.E..  Covington,  WA  at 

12:15  p.m. 

Representatives  of  NWP  will 
accompany  the  OEP  staff. 

All  interested  parties  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation.  For  sdiedule 
changes  and  updates,  contact  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088. 

Linwood  A.  Wation,  Jr., 

Acting  Sectretary. 

[FR  Doc  01-32180  Filed  12-31-01;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FMaral  Energy  Regulatory 
Commlaaion 

[DocM  Na  ERM-230-002,  af  «/.] 

Alliant  Energy  Corporate  Servioee, 
inc.,  afaf.;  Electric  Rate  and  Corporate 
Regulation  niinge 

December  21, 2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  diis  notice. 
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1.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  ER99-230-002] 
Take  notice  that  on  December  18. 

2001.  Alliant  Energy  Corporate  Services, 
Inc..  submitted  to  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  updated  market  power  analysis. 

Comment  date:  Janiiary  8. 2002. 

2.  Progreas  Genco  Ventures,  LLC 

(Docket  No.  EROl-2929-000  and  EROl- 
2929-001] 
Take  notice  that  on  November  30. 

2002.  Progress  Genco  Ventures.  LLC 
tendered  for  filing  a  notice  of 
withdrawal  of  its  application  for 
authorization  to  seU  capacity,  energy 
and  ancillary  services  at  market-based 
rates,  filed  on  August  24.  2001.  as 
amended  on  November  2. 2001,  in  the 
above-referenced  docket. 

Comment  date:  January  11. 2002. 

3.  Cinergy  Swvices,  Inc. 

(Docket  No.  ER02-177-001] 
.  Take  notice  that  on  December  14. 
2001.  Cinergy  Services.  Inc.  (Services), 
The  Cincinnati  Gas  ft  Electric  Company 
(CGftE).  PSI  Energy.  Inc.  (PSI).  and 
Cinergy  Power  Investments,  bic.  (CPI) 
(collectively  Applicants)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  Application  for 
Various  Approvals  Under  Section  205  of 
the  FPA.  "This  filing  is  a  supplement  to 
a  larger  package  of  interrelated  filings 
and  associated  settlements  in  which 
Applicants  requested  Commission 
action  by  December  31. 2001. 
Comment  date:  January  4.  2002. 

4.  Virginia  Electric  and  Power 
Company 

(Docket  Ik}.  0102-559-000] 

Take  notice  that  on  December  17, 
2001.  Virginia  Electric  and  Power 
Company  (Domiiuon  Virginia  Power  or 
the  Company)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  the 
following  Service  Agreements  with 
Sempra  Energy  Trading  Corporation 
(Transmission  Customer): 

1.  FiiUi  Amended  Service  Agreement 
for  Firm  Point-to-Point  Transmission 
Service  designated  Seventh  Revised 
Service  Agreement  No.  253  under  the 
Company's  FERC  Electric  Tariff,  Second 
Revised  Volume  No.  5; 

2.  Fifth  Amended  Service  Agreement 
for  Non-Firm  Point-to-Point 
Transmission  Service  designated 
Seventh  Revised  Service  Agreement  No. 
49  under  the  Company's  FERC  Electric 
Tariff.  Second  Retdsed  Voltmie  No.  5. 

The  foregoing  Service  Agreements  are 
tmdmed  for  filing  under  the  Company's 


Open  Access  Transmission  Tariff  to 
Eligible  Purchasers  effective  June  7, 

2000.  Under  the  tendered  Service 
Agreements.  Dominion  Virginia  Power 
will  provide  point-to-point  service  to 
the  Transmission  Customer  under  the 
rates,  terms  and  conditions  of  the  Open 
Access  Transmission  Tariff.  The 
Company  requests  an  effective  date  of 
November  15,  2001,  the  date  the 
customer  first  requested  service. 

Copies  of  the  filing  were  served  upon 
Sempra  Energy  Trading  Corporation,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

Comment  date:  Jantiary  7.  2002. 

5.  Exelon  Generation  Company,  LLC 

(Docket  No.  ER02-560-000) 

Take  notice  that  on  December  17, 

2001,  Exelon  Generation  Company,  LLC 
(Exelon  Generation),  submitted  for  filing 
a  power  sales  service  agreement 
between  Exelon  Generation  and  Bryan 
Texas  Utilities,  under  Exelon 
Generation's  wholesale  power  sales 
tariff,  FERC  Electric  Tariff  Original 
Voliune  No.  2. 

Comment  date:  January  8,  2002. 

6.  Pacific  Gas  and  Electric  Company 

{Docket  No.  ER02-561-000] 

Take  notice  that  on  December  18, 
2001,  Pacific  Gas  and  Electric  Coq^pany 
(PG&E)  tendered  for  filing  a  Generator 
Special  Facilities  Agreement  (GSFA) 
and  a  Generator  Intercoimection 
Agreement  (GIA)  between  PG&E  and 
GWF  Energy  LLC  (GWF)  (coUectively 
Parties). 

The  GSFA  permits  PG&E  to  recover 
the  ongoing  costs  associated  with 
owning,  operating  and  maintaining  the 
Special  Facilities.  As  detailed  iil  the 
Special  Facilities  Agreement,  PG&E 
proposes  to  charge  GWF  a  monthly  Cost 
of  (Ownership  Charge  equal  to  the  rates 
for  transmission-level,  customer- 
financed  facilities  in  PG&E's  currenUy 
effective  Electric  Rvde  2.  as  filed  with 
the  California  Public  Utilities 
Commission  (CPUC).  PG&E's  currently 
effective  rate  of  0.31%  for  transmission- 
level,  customer-financed  Special 
Facilities  is  contained  in  the  CPUC's 
Advice  Letter  196a-G/1587^,  effective 
August  5. 1996.  a  copy  of  which  is 
included  as  Attachment  3  of  this  filing. 
PG&E  has  requested  certain  waivere. 

Copies  of  this  filing  have  been  served 
upon  GWF.  the  California  Independent 
System  Operator  Corporation  and  the 
CPUC 

Comment  date:  January  8. 2002. 


7.  Reliant  Energy  Oaceiria,  LLC 

[Docket  No.  E3102-473-000  and  ER02-473- 
001] 

Take  notice  that  on  December  4. 2001. 
Reliant  Energy  Osceola,  LLC  (Reliant 
Osceola)  in  Docket  No.  ER02-473-000 
as  amended  on  December  12,  2001  in 
Docket  No.  ER02-473-001  tendered  for 
filing  a  Power  Purchase  Agreement 
between  reliant  Osceola  and  Seminole 
Electric  Cooperative.  Inc.  (Seminole)  as 
a  customer  imder  reliant  Osceola's 
market-based  tariff. 

Reliant  Osceola  requests  and  efiiactive 
date  of  December  1.  2001. 

Comment  date:  January  2.  2002. 

Standard  Paragrafdi 

E.  Any  person  desiring  to  be  heerd  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington.  DC 
20426.  in  accordance  with  Rmes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shoidd  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  httpJ/ 
www./eiTjgov  using  the  "RIMS"  link, 
select  "Docket«"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Wataoo,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-32179  FUed  12-31-01;  8:45  am] 

iUJNQ  0001  tn^-et-r 
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Sen  nego  Qaa  A  Electrtc  Compeny,  ( 
eL;  Bectrte  Rale  and  Corporala 


December  26  2001. 

Take  notioe  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  coomients  should  be  subodttad  in 
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accordance  with  Standard  Paragraph  E 
ti.  the  end  of  this  notice. 

1.  San  Diego  Gas  k  Electric  Company 

IDocket  No.  ER01-3074-002] 

Take  notice  that  on  December  6. 2001, 
San  Diego  Gas  &  Electric  Company 
(SDG&E)  tendered  for  filing 
documentation  that  support  project 
costs  and  explains  its  use  of  an  annual 
fix  charge  to  calculate  transmission 
revenues. 

Comment  date:  January  7,  2002. 

2.  Entergy  Nuclear  Vennont  Yankee, 
LLC 

[Docket  No.  ER02-564-000I       I     ^ 

Take  notice  that  on  December  19, 
2001,  Entergy  Nuclear  Vermont  Yankee, 
LLC  CEntergy  Nuclear  VY)  tendered  for 
filing  an  application  for  authorization  to 
sell  energy,  capacity  and  ancillary 
services  at  mariLet-based  rates  pursuant 
to  section  205  of  the  Federal  Power  Act. 
Enteigy  Nuclear  VY  also  tendered  for 
filing  a  long-term  power  purchase 
agreement  between  Entergy  Nuclear  VY 
and  Vermont  Yankee  Nuclear  Power 
Corporation  (VYNPC)  for  acceptance  as 
a  service  agreement  imder  Bitergy 
Nudear  VY's  proposed  marii^et-based 
rate  tariff. 

Copies  of  this  filing  were  served  upon 
VYNPC,  the  Vermont  Public  Service 
Board,  ihe  Arkansas  Public  Service 
Commission,  the  Louisiana  Public 
Service  Commission,  the  Mississippi 
Public  Service  Commission,  the  Coimdl 
of  the  City  of  New  Orleans  and  the 
Texas  Public  Utility  Commission. 

Ck>mment  date:  January  11,  2002. 

S.  Dake  Eneiisy  Enterprise,  LLC 

[Docket  No.  BR02-565-0001 

Take  notice  that  on  December  19, 
2001,  Duke  Energy  Enterprise,  LLC 
(Duke  Enterprise)  tendered  for  filing 
pursuant  to  Section  205  of  the  Fedwal 
Powv  Act  its  proposed  FERC  Electric 
Tariff  No.  1. 

Duke  Enterprise  seeks  authority  to  sell 
eneigy  and  capadty.  as  wen  as  andllary 
services,  at  market-based  rates,  together 
writh  certain  waivers  and  preapprovals. 
Duke  Enterprise  also  seeks  authority  to 
sell,  assign,  or  transfer  transmission 
rigt^  that  it  may  acquire  in  the  course  . 
ofits  mariceting  activities.  Duke 
Enterprise  requests  piusuant  to  Section 
35.11  of  the  Commission's  regulations 
that  the  Commission  waive  the  60-day 
miniimim  notice  requirement  under 
Section  35.3(a)  of  its  regulations  and 
grant  an  effective  date  for  this 
application  of  February  14. 2002,  the 
date  on  which  Duke  Enterprise 
antidpates  conunendng  the  sale  of  test 
eneigy. 


Comment  date:  January  11,  2002. 

4.  Meriden  Gas  Turbines  LLC 

[Docket  No.  ER02-566-000I 

On  December  19,  2001,  Meriden  Gas 
Turbines  LLC  (Meriden)  filed,  under 
section  205  of  the  Federal  Power  Act 
(FPA),  an  application  requesting  that  the 
Commission  (1)  Accept  for  filing  its 
proposed  market-based  FERC  Rate 
Schedule  No.  1;  (2)  grant  blanket 
authority  to  make  market-based 
wholesale  sales  of  capacity  and  energy 
under  the  FERC  Rate  Schedule  No.  1;  (3) 
grant  authority  to  sell  ancillary  services 
at  market-based  rates  within  ISO  New 
England  Inc.,  New  York  Independent 
System  Operator,  Inc.,  and  PJM 
Interconnection,  L.L.C.;  and  (4)  grant 
such  waivers  and  blanket  authorizations 
as  the  Commission  has  granted  in  the 
past  to  other  nonfranchised  entities  with 
market-based  rate  authority. 

Comment  date:  January  11,  2002. 

5.  Consumers  Enogy  Company 

[Docket  No.  ER02-567-000] 

Take  notice  that  on  December  19, 
2001,  Consmners  Energy  Company 
(Consumers)  tendered  for  filing  a 
Service  Agreement  with  Duke  Power,  a 
division  of  Duke  Energy  Corporation, 
(Customer)  under  Consumers  FERC 
Electric  Tariff  No.  9  for  Market  Based 
Sales.  Consumers  requested  that  the 
Agreement  be  allowed  to  become 
effective  as  of  December  13,  2001. 

Copi&  of  the  filing  were  served  upon 
the  Customer  and  the  Michigan  Public 
Service  Commission. 

Comment  date:  January  11,  2002. 

6.  Canal  Electric  Company 

[Docket  No.  ER02-S68-0001 

Take  notice  that  on  December  20, 
2001,  Carnal  Electric  Company  tendered 
for  filing  the  Ei^th  Amendment  to  the 
Power  Qmtract  between  Canal  Electric 
Company  and  Commonwealth  Electric 
Company  and  Cambridge  Electric  Light 
Company,  as  well  as  revised  tariff  sheets 
to  implement  the  Eighth  Amendment, 
for  effectiveness  on  January  1,  2002.  The 
Eighth  Amendment  modifies  the 
schedule  of  nudear  decommissioning 
expenses  to  refled  the  schedule 
approved  by  the  New  Hampshire 
Nudear  decommissioning  Financing 
Committee  in  its  Final  Report  and  Order 
issuedNovember  5,  2001. 
Comment  date:  January  11,  2002. 

7.  New  En^and  Power  Pbol 

(Docket  No.  ER02-569-0001 

Take  notice  that  on  December  20, 
2001,  the  New  England  Power  Pool 
(NEPOOL)  Partidpants  Committee 
submitted  the  E^ty-First  Agreement 


Amending  New  England  Power  Pool 
Agreement  (the  Ei^ty-First  Agreement), 
which  proposes  to  restate  the  existing 
Finandal  Assiirance  Policy  for  NEPOOL 
Members,  which  is  Attachment  L  to  the 
NEPOOL  Tariff,  and  the  Financial 
Assurance  Policy  for  NEPOOL  Non- 
Partidpant  Transmission  Customers, 
which  is  Attachment  M  to  the  NEPOOL 
Tariff.  The  Eighty-First  Agreement  also 
proposes  minor,  darifying  changes  to 
Section  21.2(d)  of  the  Restated  NEPOOL 
Agreement.  A  January  21, 2002  effective 
date  is  requested  for  the  revised 
Restated  NEPOOL  Agreement  and 
NEPOOL  Tariff  sheets  reflecting  the 
changes  proposed  by  the  Eighty-First 
Aoeement. 

The  NEPOOL  Partidpants  Committee 
states  Uiat  copies  of  these  materials  were 
sent  to  the  NEPOOL  Partidpants,  Non- 
Participant  Transmission  Customers  and 
the  New  England  state  governors  and 
regulatory  commissions. 

Comment  date:  January  11, 2002. 

8.  Alleglieny  Energy  Service 
Coiporationon  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  ER02-^7(M)00] 

Take  notice  that  on  December  20, 
2001,  Alle^eny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 
(Allegheny  Energy  Supply)  filed  Service 
Agreemmt  No.  152  to  add  one  (1)  new 
Customer  to  the  Market  Rate  tariff  under 
which  Allegheny  Energy  Supply  offers 
generation  services.  Allegheny  Eneigy 
Supply  requests  a  waiver  of  notice 
requirements  for  an  effective  date  of 
December  1, 2001  for  service  to  Morgan 
Stanley  Capital  Group,  Inc.  Confidential 
treatmoit  of  information  in  the  Service 
Agreement  has  been  requested.  Copies 
of  the  filing  have  been  provided  to  the 
customer. 

Comment  date:  January  1 1 ,  2002. 

9.RAMC0,Inc. 

[Docket  No.  ER02-571-000] 

Take  notice  that  on  December  19, 
2001,  RAMOO,  Inc.  (RAMCO)  tendered 
for  filing  two  service  agreements  for 
power  sales  with  the  California 
Independent  System  Operator  for  sales 
by  RAMOO  to  the  CAISO  at  maricet- 
based  rates  according  to  its  FERC 
Electric  Tariff,  Original  Voliune  No.  1. 

Comment  date:  Janiuury  11, 2002. 

10.  Mountain  View  Power  Partners, 
LLC 

[Docket  No.  ER02-572-000] 

Take  notice  that  on  December  19, 
2001,  Mountain  View  Power  Partners. 
LLC  (Mountain  View)  filed  a  Master 
Agraement  (the  Master  Agreement)  and 
a  Confirmation 
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entered  into  thereunder  (collectively, 
the  "Agreement")  for  power  sales  with 
its  affiliate.  PGftE  Eneigy  Trading- 
Power,  L.P.  (PGET)  as  required  by  the 
Commission  in  its  letter  Order  of 
February  9,  2001.  See  Mountain  View 
Power  Partners,  LLC,  Docket  No.  EROl- 
1336-000  (delegated  letter  order  issued 
February  9,  2001)  (Section  205  Letter 
Order).  The  Agreement  commits 
Moimtain  View  to  sell  capacity,  eneigy 
and  andllary  services  to  PGET  at 
market-based  rates  according  to  its 
FERC  Electric  Tariff,  Original  Volume 
No.  1. 
Comment  date:  January  11,  2002. 

11.  Mountain  View  Power  Partners  II, 
LLC 

(Docket  No.  ER02-573-000] 

Take  notice  that  on  December  19, 
2001,  Mountain  View  Power  Partners  II, 
LLC  (Moimtain  View  U)  filed  a  Master 
Agreement  (the  Master  Agreement)  and 
a  Confirmation  entered  into  thereunder 
(collectively,  the  Agreement)  for  power 
sales  with  its  affiliate,  PG&E  Eneigy 
Trading-Power,  LP.  (PCTT)  as  required 
by  the  Commission  in  its  letter  Order  of 
April  16,  2001.  Mountain  View  Power 
Partners  II,  LLC,  Docket  No.  EROl- 
1336-000  (delegated  letter  order  issued 
April  16,  2001)  (Section  205  Letter 
Order).  The  Agreement  commits 
Mountain  View  II  to  sell  capadty, 
energy  and  andllary  services  to  PGET  at 
market-based  rates  according  to  its 
FERC  Electric  Tariff,  Original  Volume 
No.  1. 

Comment  date:  January  11,  2002. 

12.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER02-574-O00] 

Take  notice  that  on  December  19, 
2001,  Michigan  Electric  Transmission 
Company  (I^chigan  Transco)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  executed  Service  Agreements  for 
services  associated  with  Network 
Integration  Transmission  Service  with 
Sebewaing  Light  &  Water  Department 
and  Thumb  Electric  Cooperative  and  for 
Firm  and/or  Non-Firm  Point-to-Point 
Transmission  Service  with  partidpants 
listed  on  the  Commission's  Service  List. 

Comment  date:  January  9,  2002. 

13.  American  Electric  Power  Service 
Cmporation 

[Docket  No.  ER02-S75-0001 

Take  notice  that  on  December  19, 
2001,  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
with  the  Federal  Eneigy  Regulatory 
Commission  (Commission)  a  Notice  of 
Cancellatirai  of  Service  Agpreement  No. 


296  between  AEPSC  as  agent  for  Indiana 
Michigan  Power  Company  and  Duke 
Energy  Berrien,  L.L.C.  under  American 
Electric  Power  Operating  Companies' 
Open  Access  Transmission  Tariff 
(OATT)  pursuant  to  Section  35.15  of  the 
Commission's  regulations. 

AEPSC  requests  an  effective  date  of 
February  17,  2002  for  the  cancellation. 

AEPSC  served  copies  of  the  filing 
upon  Duke  Energy  Berrien,  L.L.C.  c/o 
Duke  Energy  North  America,  LLC. 

Comment  date:  January  9,  2002. 

14.  Appalachian  Power  Company 

(Docket  No.  ER02-S76-000] 

Take  notice  that  on  December  19, 
2001,  Appalachian  Power  Company 
tendered  for  filing  a  Letter  Agreement 
with  Mirant  Danville,  L.L.C. 

AEP  requests  an  effective  date  of 
February  17,  2002. 

Copies  of  Appalachian  Power 
Company's  filing  have  been  served  upon 
the  Virginia  State  Corporation 
Commission. 

Comment  date:  January  9,  2002. 

15.  Appalachian  Powm*  Company 

[Docket  No.  ER02-577-000I 

Take  notice  that  on  December  19, 
2001,  Appalachian  Power  Company 
tendered  for  filing  a  Letter  Agreement 
with  Allegheny  ^leigy  Supply 
Company,  LL.C. 

A^  requests  an  effective  date  of 
February  17,  2002. 

Copies  of  Appalachian  Power 
Company's  filing  have  been  served  upon 
the  Viiginia  State  Corporation 
Commission. 

Comment  date:  January  9,  2002. 

16.  Carolina  Power  k  Light  Company 

[Docket  No.  ER02-578-0001 

Take  notice  that  on  December  19, 
2001,  Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  an  executed 
Service  Agreement  between  CP&L  and 
the  following  eligible  buyer,  Oglethorpe 
Power  Corporation.  Service  to  this 
eligible  buyer  will  be  in  accordance 
wiUi  the  terms  and  conditions  of  CP&L's 
Market-Based  Rates  Tariff,  FERC 
Electric  Tariff  No.  5. 

CPkL  requests  an  effective  date  of 
December  3, 2001  for  this  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
the  North  Carolina  Utilities  Commission 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  date:  January  9,  2002. , 

17.  Capital  District  Energy  Center 
Cogeneration  Associates 

(Docket  No.  ER02-579-000] 

Take  notice  that  on  December  19, 
2001,  Capital  Distrid  Eneigy  Center 


Cogeneration  Assodates  (CDECCA), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  approval  of  its  initial 
tariff  (FERC  Electric  Tariff  Original 
Volume  No.  1),  and  for  blanket  approval 
for  market-based  rates  pursuant  to  Part 
35  of  the  Commission's  regulations. 

CDECCA  is  a  general  partnership  that 
owns  and  operates  a  56-MW  generating 
plant  located  in  Hartford,  Connecticut. 

Comment  date:  January  11,  2002. 

18.  Pawtucket  Power  Assodates 
Limited  Partnership 

(Docket  No.  ER02-S8O-000] 

Take  notice  that  on  December  19, 
2001,  Pawtucket  Power  Assodates 
Limited  Partnership  (Pawtucket),  filed 
with  the  Federal  Energy  Regulatory 
Commission  an  application  for  approval 
of  its  initial  tariff  (FERC  Electric  Tariff 
Original  Volume  No.  1),  and  for  blanket 
approval  for  mari^et-based  rates 
pursuant  to  Part  35  of  the  Commission's 
regulations. 

Pawtudcet  is  a  limited  partnership 
formed  under  the  laws  of 
Massachusetts.  Pawtucket  owns  and 
operates  a  68-MW  generating  plant 
located  in  Pawtucket,  Rhode  Island. 

Comment  date:  January  9,  2002. 

19.  Fitchburg  Gas  and  Electric  Light 
Conqtany 

[Docket  No.  ER02-582-000] 

Take  notice  that  on  December  19, 
2001,  Fitchburg  Gas  and  Electric  Light 
Company  (Fitchburg)  filed  a  service 
agreement  with  New  Hampshire  Electric 
Cooperative,  Inc.  for  service  under 
Fitchbuig's  Mailcet-Based  Power  Sales 
Tariff.  Tbds  Tariff  was  accepted  for  filing 
by  the  Commission  on  September  25, 
1997,  in  Docket  No.  ER97-2463-000. 
Fitchburg  requests  an  effective  date  of 
November  28.  2001. 

Comment  date:  January  9,  2002. 

20.  Duke  Energy  Southaven,  LLC 

[Docket  No.  ER02-583-O00] 

Take  notice  that  on  December  20, 
2001,  Duke  Energy  Southaven,  LLC 
(Duke  Southaven)  tendered  for  filing 
pursuant  to  Section  205  of  the  Federal 
Power  Act  its  proposed  FERC  Electric 
Tariff  No.  1. 

Duke  Southaven  seeks  authority  to 
sell  eneigy  and  capadty,  as  well  as 
andllaiy  services,  at  market-based  rates, 
together  with  certain  waivers  and 
preapprovals.  Duke  Southaven  also 
seeks  authority  to  sell,  assign,  or  transfer 
transmission  rights  that  it  may  acquire 
in  the  course  of  its  marketing  activities. 
Duke  Southaven  requests  pursuant  to 
Section  35.11  of  the  Commission's 
regulations  that  the  Commission  waive 
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the  60-day  minimum  notice  requirement 
under  Section  35.3(a)  of  its  regulations 
and  grant  an  efiisctive  date  of  February 
18,  2002,  the  date  on  which  Duke 
Southaven  anticipates  commencing  the 
saleof  test  energy.  . 
Comment  date:  January  10,  2002. 

21.  Wiacoosin  Public  Service 
Coiporatkm  ' 

pJocket  No.  ER02-584-000) 

Take  notice  that  on  December  20, 
2001,  Wisconsin  Public  Service 
Corporation  (WPSC),  a  subsidiary  of 
WPS  Resources  Corp.  (WPSR)  on  behalf 
of  itself  and  Upper  Peninsula  Power 
Company  (UPPCo),  also  a  WPSR 
subsidiary  (collectively  the  Operating 
Companies)  tendered  for  filing  Notices 
of  Cancellation  of  Service  Agreement 
Nos.  18, 19, 99  and  100.  The  service 
agreements  are  transmission  service 
agreements  with  El  Paso  Merchant 
Eaeigy.  L.P.  (El  Paso)  under  WPS 
Resources  Operating  Companies'  open 
Access  Transmission  Tariff.  In 
conformity  with  Order  No.  614  WPSC 
also  tenders  service  agreement  cover 
sheets  that  show  that  the  service 
agreements  have  been  canceled. 

WPSC  respectfully  requests  that  the 
Commission  accept  its  filing  and  allow 
the  cancellation  to  become  effective  as 
of  December  21,  2001. 

Copies  of  the  filing  were  served  upon 
EI  Paso,  the  Michigan  Public  Service 
Conunission,  and  the  Public  Service 
Commission  of  Wisconsin. 

Comment  date:  January  10.  2002. 

22.  Pacific  Gas  and  Electric  Company 

(Docket  No.  ER02-585-000]      | 

Take  notice  that  on  December  20, 
2001.  Pacific  Gas  and  Electric  Company 
(PGftE)  tendered  for  filing  a  Notice  of 
Cancellation  of  the  PG&E  First  Revised 
Rate  Schedule  FERC  No.  210  (Reliability 
Must-Run  Service  Agreement  between 
Pacific  Gas  and  Qectric  Company  and 
the  California  Independent  System 
Operator  Corporation  for  Kings  River 
Power  Plant). 

Copies  of  this  filing  have  been  served 
upon  this  California  Lodependent  System 
Operator  Corporation  (ISO)  and  the 
California  Public  Utilities  Commission. 
Comment  date:  January  10,  2002. 

23.  Pobllc  Service  Company  of  New 
Mszico 

[Docket  No.  ER02-586-000] 

Take  notice  that  on  December  20, 
2001,  Public  Service  Company  of  New 
Mexico  (FNM)  submitted  for  filing  an 
executed  service  agreement  with  the 
Valley  Electric  Association,  Inc.  dated 
December  17. 2001,  for  electric  power 
and  energy  sales  at  negotiated  rates 


under  the  terms  of  PNM's  Power  and 
Energy  Sales  Tariff.  PNM  has  requested 
an  effective  date  of  December  6.  2001  for 
the  agreement.  PNM's  filing  is  available 
for  public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico. 

Copies  of  the  filing  have  been  sent  to 
the  Valley  Electric  Association,  Inc.  and 
to  the  New  Mexico  Public  Regulation 
Commission. 

Comment  date:  January  10,  2002. 

24.  Dominion  Nuclear  Marketing  II, 
Inc. 

(Docket  No.  ER02-587-0001 

Take  notice  that  on  December  20, 
2001,  Dominion  Nuclear  Marketing  H, 
Inc.  (the  Company),  respectfully 
tendered  for  filing  the  following  Service 
Agreement  by  Dominion  Nuclear 
Marketing  II,  Inc.  to  Allegheny  Energy 
Supply  Company.  LLC,  designated  as 
Service  Agreement  No.  4,  under  the 
Company's  FERC  Market-Based  Sales 
Tariff,  Original  Volume  No.  1.  effective 
on  November  24,  2000.  A  copy  of  the 
filing  was  served  upon  Alle^eny 
Energy  Supply  Company,  LLC,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

The  Company  requests  an  effective 
date  of  November  30,  2001.  as  requested 
by  the  customer. 

Comment  date:  January  10,  2002. 

25.  Dominion  Nuclear  Marketing  II, 
Inc. 

[Docket  No.  ER02-588-0001 

Take  notice  that  on  December  20, 
2001,  Dominion  Nuclear  Marketing  n. 
Inc.  (the  Company)  respectfully 
tendered  for  filing  the  following  Service 
Agreement  by  Dominion  Nuclear 
Marketing  H,  Inc.  to  Connecticut 
Municipal  Electric  Energy  Cooperative, 
designated  as  Service  Agreement  No.  5, 
under  the  Company's  FERC  Market- 
Based  Sales  Tariff,  Original  Volume  No. 
1,  effective  on  November  24,  2000. 

The  Company  requests  an  effective 
date  of  December  11.  2001.  as  requested 
by  the  customer. 

A  copy  of  the  filing  was  served  upon 
Connecticut  Mimidpal  Electric  Energy 
Cooperative,  the  Virginia  State 
Corporation  Commission,  and  the  North 
Carolina  Utilities  Commission. 

Comment  date:  January  10,  2002. 

26.  Duke  Energy  Enterprise,  LLC 

[Docket  No.  EG02-55-0001 

Take  notice  that  on  December  29, 
2001,  Duke  Energy  Enterprise,  LLC 
(Duke  Enterprise)  filed  an  application 
with  the  Federal  Energy  Regulatory 
Commission  (the  Commission)  for 
determination  of  exempt  wholesale 


generator  status  purstiant  to  Section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935,  as  amended,  and  Part  365 
of  the  Commission's  regulations. 

Duke  Enterprise  is  a  Delaware  limited 
liability  company  diat  will  be  engaged 
directly  and  exclusively  in  the  business 
of  operating  all  or  part  of  one  or  more 
eligible  facilities  to  be  located  in  Clarke 
Coimty,  Mississippi.  The  eligible 
facilities  will  consist  of  a  simple  cycle 
electric  generation  plant  with  a  nominal 
'capacity  of  640  MW  and  related 
intercoimection  facilities.  The  output  of 
the  eligible  facilities  will  be  sold  at 
wholfis&l  6 

Comment  date:  January  16,  2002  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

27.  Meriden  Gas  Turbines  LLC 

[Docket  No.  EG02-56-000) 

Take  notice  that  on  December  19, 
2001,  Meriden  Gas  Turbines  LLC 
(Meriden)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  section  32  of  the  Public 
Utility  Holding  Company  Act  of  1935 
(PUHCA)  and  Part  365  of  the 
Commission's  regulations. 

As  more  fully  explained  in  the 
application,  Meriden  is  a  limited 
liability  company  that  will  be  engaged 
either  directly  or  indirectly  and 
exclusively  in  the  business  of  owning 
and  operating  an  electric  generation 
facility  locateid  in  Connrr:ticut. 

Comment  date:  January  16,  2002  The 
Commission  wrill  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

28.  MPX  Termoceara  Ltda. 

[Docket  No.  EG02-57-000] 

Take  notice  that  on  December  19, 
2001,  MPX  Termoceara  Ltda. 
(Applicant),  Rua  Dom  Luis  500,  sale 
1925,  Fortaleza,  Ceara,  Brazil  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Applicant  is  a  49%-owned  subsidiary 
of  MDU  Resources  Group,  Inc. 
Applicant  will  own  and  operate  a 
simple  cycle  natural  gas-&red  power 
generation  plant  with  a  nominal  200 
MW  gross  capacity  (the  Facility).  All  of 
the  capacity  and  energy  available  from 
the  Facility  wUl  be  sold  at  wholesale. 

Comment  date:  January  16. 2002  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  (ff  accuracy  of  the  application. 
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Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  shoidd  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  miake 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
'  assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Ljnwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-32178  Kled  12-31-01: 8:45  am] 

■UJNO  CODE  trrr-m-9 


DEPARTMENT  OF  ENERGY 
Fedaial  Energy  Regulatory 


(Prolaet  Na  11588-001  Alaska] 

AlBiIra  Power  t  Telephone  Company; 
Nolioe  of  AvaHebiltty  of  Draft 


December  26.  2001. 

In  accordance  vdth  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486, 52  F.R.  47897).  the  Office  of  Energy 
Pro|ects  has  reviewed  the  application 
for  an  original  license  for  Alaska  Power 
and  Telephone  Company's  proposed 
Otter  Creek  Hydroelectric  Project,  and 
has  prepared  a  Draft  Environmental 
Assessment  (DEA).  The  proposed 
project  would  be  located  on  Kasidaya 
Creek,  at  Taiya  Inlet,  3  miles  south  of 
the  Qty  of  Skagway,  and  1 2  miles 
southwest  of  the  Qty  of  Haines,  Alaska. 
Tlie  proposed  project  would  occupy 
^proximately  6.0  acres  of  land  witiiin 
ue  Tongass  National  Forest, 
administered  fay  the  U.S.  Fnest  Service. 


This  DEA  contains  the  Commission 
staff's  analysis  of  the  potential  future 
mivironmental  impacts  of  the  project 
and  has  concluded  that  licensing  the 
project,  with  appropriate  environmental 
protective  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affect  the  quality  of 
the  human  environment. 

Copies  of  the  DEA  are  available  for 
review  in  the  Public  Reference  Room.  ^ 
Room  2A,  of  the  Commission's  offices  at 
888  First  Street.  NE.,  Washington.  DC 
20426.  This  filing  may  also  be  viewed 
on  the  web  at  http://www.ferc.fed.us/ 
online/rims.htm  (please  call  (202)  208- 
2222  for  assistance). 

Any  comments  to  this  DEA  shoidd  be 
filed  within  45  days  from  the  date  of 
this  notice  and  should  be  addressed  to 
Linwood  A.  Watson.  Jr..  Acting 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington.  DC  20426.  For  further 
information,  contact  Gaylord 
Hoisington.  Project  Coordinator,  at  (202) 
219-2756. 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

[FR  Doc.  01-32188  Filed  12-31-01;  8:45  am] 

MUJNQ  cooc  9r^^-m-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieaion 

[Proiaet  Na  26Se-011  Oregon] 

PacHICorp;  Nollee  of  AvallaUlity  of 
nnal  Environmental  AaseeamenI 

December  26,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federd  Energy  Regulatory 
Commission's  (Commission) 
r^iulations.  18  CFR  part  380  (Order  No. 
486.  52  FR  47897).  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Powerdale 
Hydroelectric  Project,  located  on  the 
Hood  River  in  Hood  River  County, 
Oregon,  and  has  prepared  a  Final 
Environmental  Assessment  (FEA)  for 
the  project.  There  are  no  federal  lands 
within  the  project  boimdaries  although 
a  portion  of  the  project  is  located  in  the 
Columbia  River  Gorge  National  Scenic 
Area. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  enviromnental  impacts 
of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environment^  protective  measures, 
would  not  constitute  a  major  federal 
action  that  woidd  significantly  affect  the 
quality  of  the  human  environment. 


A  copy  of  the  FEA  is  on  file  vrith  the 
Commission  and  is  available  for  public 
inspection.  The  FEA  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gpv  using  the  "RIMS"  link- 
select  "Docket «"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

For  further  information,  contact  Bob 
Easton  at  (202)  219-2782. 

Linwood  A.  WalMa.  Jr., 

Acting  Secretary. 

[FR  Doc.  01-32187  Filed  12-31-01: 8:45  am] 

■auHO  oooe  tnr-oi-r 


DEPARTMENT  OF  ENERGY 

Federal  Eneiigy  Regulator 
Commliilon 

Nolioe  of  AppHcedon  Reedy  for 
Envlronmenial  Analyeie  ( 
Commenia,  I 
CondiHone,  end  Preecripliona 

December  26.  2001. 

Take  notice  that  the  follo%ving 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
Ltic6ns6 

b.  Project  No.:  P-2142-031. 

c.  Date  filed:  December  28, 1999. 

d.  Applicant:  FPL  Energy  Maine 
Hydro  LLC. 

e.  Name  of  Project:  Indian  Pond 
Hydroelectric  Project 

f.  Location:  On  the  Kennebec  River, 
near  the  town  of  The  Foriu,  Somerset 
and  Piscataquis  counties,  Maine.  The 
project  would  not  utilize  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Robert  C. 
Richter  m.  Senior  Environmental 
Coordinator;  FPL  Energy  Maine  Hydro, 
LLC;  100  Middle  Street;  Portland,  ME 
04101;  (207)  771-3536. 

i.  FERC  Contact:  Jarrad  Kosa,  FERC 
Project  Coordinator,  at  (202)  219-2831 
or  via  e-mail  at  jarrad.kosa9ferc.fed.us. 

'].  Deadline  for  filing  comments, 
recommendations,  terms,  conditions, 
and  prescriptions:  60  days  from  the 
issuance  of  this  notice. 

All  documents  (original  and  ei^t 
copies)  should  be  filed  with:  Linwood 
A.  Watson,  Jr..  Acting  Secretary.  Federal 
Energy  Regulatory  Commission.  888 
First  Street.  NE..  Washington,  DC  20426. 
Comments,  recommendations,  terms, 
conditions,  and  prescriptions  may  be 
filed  electronically  via  the  Intemef  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  [http:// 
www.fm.gjid  undv  the  "e-Filing"  link. 
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The  tktmmission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  pn^ect. 
Further,  if  an  intervenor  files  comments 
or  docummts  with  the  Commission 
relatiM  to  the  merits  of  an  issue  that 
may  anect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  This  application  has  been  accepted 
and  is  ready  for  environmental  analysis 
at  this  time. 

1.  Description  of  the  Project:  The 
proposed  peaking  project  consists  of  the 
following  existing  facilities:  (1)  A  2,000- 
fbot-long  dam,  consisting  of  (a)  a  270- 
foot-long.  175-foot-high  concrete 
section,  (b)  a  200-foot-long  attached 
powerhouse  section,  and  (c)  an  ea^en 
section  in  excess  of  1,500  feet  in  length; 
(2)  four  steel  penstocks  ranging  from  6 
feet  to  24  feet  in  diameter;  (3)  a  concrete 
powerhouse  containing  four  generating 
units,  having  a  total  rated  hydraulic 
capacity  of  7,140  cubic  feet  per  second 
and  installed  generation  capacity  of  76.4 
megawatts  (4)  a  3.746-acre 
impoundment  varying  in  width  from  0.9 
to  1.5  miles,  extending  about  9  miles 
upstream,  that  has  a  usable  storage 
capacity  of  850  million  cubic  feet;  and 
(5)  appurtenant  facilities.  The  applicant 
estimates  the  total  average  annual 
generation  would  be  approximately  202 
million  kilowatt  hours. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link- 
select  'Ttodtet  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 
"  n.  The  Commission  directs,  pursuant 
to  Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8. 1991,  56 
FR  23108.  May  20, 1991)  that  all 
comments,  recommendations,  terms, 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  vtdthin  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  frt>m  the 
Commission  only  upon  a  showing  of 
good  c^use  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  Bear  in  all  capital 
letters  the  tiUe  "COMMENTS".  "REPLY 
COMMENTS", 


"RECOMMENDATIONS",  "TERMS 
AND  CONDITIONS",  or 
"PRESCRIPTIONS";  (2)  set  forth  in  the 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
through  385.2005.  All  comments, 
recommendations,  terms,  conditions  or 
prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepared  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b).  and 
385.2010. 

Linwood  A.  Watson,  fr.. 

Acting  Secretary. 

(PR  Doc.  01-32186  Filed  12-31-01;  8:45  ami 

BILUNG  CODE  (717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockMl  No.  RiyNe-l-OOO] 

Regulations  Governing  Off-ttw-Record 
Communications;  Put>lic  Notice 

December  21.  2001. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222. 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
commimication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  Substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  wall  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  commimication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 


communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010, 18  CFR  385.2010. 

Exempt  off-the-record 
commimications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201  (e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
commimications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The  documents 
may  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

^enipt 

1.  Project  No.  11495-000: 12-10-01. 
Kenneth  D.  Thomas 

2.  Project  Nos.  2699-001  and  2019-017: 
12-10-01.  Carol  Gleichman 

3.  Project  No.  11563-002: 12-10-01. 
Carol  Gleichman 

4.  RPOO-241-000: 12-11-01.  Office  of 
Clerk/U.S.  House  of  Representatives 

5.  CPOl-415-000: 12-13-01  Medha 
ICoclil&r 

6.  CPOl-1 76-000  and  CPOl-1 79-000: 
12-13-01.  Ray  Hellwig 

7.  P-2342-011: 12-13-01.  Loree  Randall 

8.  CPOl-76-000.  CPOl-77-000.  RPOl- 
217-000.  and  CP01-156-O00: 12-18- 
01.  Chris  Zeiby 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc  01-32189  Filed  12-31-01;  8:45  am] 

BlUiNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-712»-7] 

iilotice  Of  Deficiency  for  Clean  Air 
Operating  Permits  Program  in 
WaeMnglon 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTK)N:  Notice  of  deficiency. 
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SUMMARY:  Pursuant  to  its  authority 
under  section  502(i)  of  the  Clean  Air  Act 
and  the  implementing  regulations  at  40 
CFR  70.10ft))(l).  EPA  is  publishing  this 
notice  of  deficiency  for  the  State  of 
Washington's  (Washington  or  State) 
Clean  Air  Act  title  V  operating  permits 
program,  which  is  administered  by  two 
State  agencies  and  seven  local  air 
pollution  control  authorities.  The  notice 
of  deficiency  is  based  upon  EPA's 
finding  that  Washington's  provisions  for 
insignificant  emissions  units  do  not 
meet  mi"iiTiiini  Federal  requirements  for 
program  approval.  Publication  of  this 
notice  is  a  prerequisite  for  withdrawal 
of  Washington's  title  V  program 
approval,  but  does  not  effect  such . 
withdrawal. 

EFFECTIVE  DATE:  December  14.  2001. 
Because  this  Notice  of  Deficiency  is  an 
adjudication  and  not  a  final  rule,  the 
Administrative  Procedure  Act's  30-day 
deferral  of  the  effective  date  of  a  rule 
does  not  apply. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Baker.  EPA.  Region  10.  Office  of 
Air  Quality  (OAQ-107).  1200  6th 
Avenue,  Seattle.  WA  98101.  (206)  553- 
8087. 

I.  Description  of  Action 

EPA  is  publishing  a  notice  of 
deficiency^for  the  Clean  Air  Act  (CAA 
or  Act)  title  V  operating  permits 
program  for  the  State  of  Washington. 
This  document  is  being  published  to 
satisfy  40  CFR  70.10(b)(1).  which 
provides  that  EPA  shall  publish  in  the 
Fedfral  Register  a  notice  of  any 
determination  that  a  title  V  permitting 
authority  is  not  adequately 
administering  or  enforcing  its  title  V 
operating  permits  program.  The 
deficiency  that  is  the  subject  of  this 
notice  relates  to  Washington's 
.  requirements  for  insignificant  emissions 
units  (lEUs)  and  appUes  to  all  State  and 
local  permitting  auUiorities  that 
implement  Wa^iington's  title  V 
program. 

A.  Approval  of  Washington's  Title  V 
Pngfxun 

The  CAA  requires  all  State  and  local 
permitting  authorities  to  develop 
operating  permits  programs  that  meet 
the  requirements  of  title  V  of  the  Act.  42 
U.S.C.  7661-7661f,  and  its 
implementing  regulations,  40  CFR  part 
70.  Washington's  operating  permits 
program  was  submitted  in  response  to 
this  directive.  EPA  granted  interim 
approval  to  Washington's  air  operating 
permits  program  on  November  9, 1994 
(59  FR  55813).  EPA  repromulgated  final 
interim  approval  of  Washington's 
operating  permits  program  on  one  issue. 


along  with  a  notice  of  correction,  on 
December  8, 1995  (60  FR  62992). 
Washington's  title  V  operating 
permits  program  is  implemented  by  the 
Washington  Department  of  Ecology 
(Ecology),  the  Washington  Energy 
Facility  Site  Evaluation  Commission 
(EFSEC).  and  seven  local  air  pollution 
control  authorities:  the  Benton  County 
Clean  Air  Authority  (BCCAA);  the 
Northwest  Air  Pollution  Authority 
(NWAPA):  the  Olympic  Air  Pollution 
Control  Authority  (OAPCA);  the  Puget 
Sound  Clean  Air  Agency  (PSCAA);  the 
Spokane  County  Air  Pollution  Control 
Authority  (SCAPCA);  the  Southwest 
Clean  Air  Agency  (SWCAA);  and  the 
Yakima  Regional  Clean  Air  Authority 
(YRCAA).  After  these  State  and  local 
agencies  revised  their  operating  permits 
programs  to  address  the  conditions  of 
the  interim  approval.  EPA  promulgated 
final  fill!  approval  of  Washington's  title 
V  operating  permits  program  on  August 
13,  2001  (66  FR  42439). 

B.  Additional  Public  Ckimment  Process 
on  Title  VProffoms 

On  December  11.  2000  (65  FR  77376). 
EPA  published  a  Federal  Register  notice 
notifying  the  public  of  the  opportunity 
to  submit  comments  identifying  any 
programmatic  or  implementation 
deficiencies  in  State  title  V  programs 
that  had  received  interim  or  full 
approval.  Pureuant  to  the  settlement 
agreement  discussed  in  that  notice.  EPA 
committed  to  respond  to  the  merits  of 
any  such  claims  of  deficiency  on  or 
before  December  1.  2001.  for  those 
States,  such  as  Washington,  that  had 
received  interim  approval.  On  March 
12,  2001,  EPA  received  comments  fiom 
Smith  &  Lowney.  PLLC,  on  behalf  of 
pacific  Air  Improvement  Resource. 
Waste  Action  Project.  Washington 
Toxics  Coalition,  and  the  Washington 
Environmental  Council  (the 
commentera).  The  commenters 
identified  numerous  alleged 
deficiencies  in  the  title  V  operating 
permits  programs  administered  by  all 
Washington  permitting  authorities. 

After  thoroughly  reviewing  all  issues 
raised  by  the  commenters,  EPA 
identified  one  area  where  EPA  believes 
that  Washington's  regulations  do  not 
meet  the  requirements  of  title  V  and  part 
7Q_Washington's  exemption  of 
"Insignificant  emission  units"  from 
certain  permit  content  requirements. 
Accordin^y,  EPA  is  issuing  this  notice 
of  deficiency:  In  a  separate  document. 
EPA  has  responded  to  the  other  issues 
raised  by  the  commenters.  which  EPA 
does  not  believe  constitute  deficiencies 
in  Washington's  operating  permits 
program  at  this  time. 


C.  Exemption  oflEUs  From  Permit 
Ck>ntent  Requirements 

Part  70  authorizes  EPA  to  approve  as 
part  of  a  State  program  a  list  of 
insignificant  activities  and  emission 
levels  (lEUs)  which  need  not  be 
included  in  the  permit  application, 
provided  that  an  application  may  not 
omit  information  needed  to  determine 
the  applicability  of,  or  to  impose,  any 
applicable  requirement,  or  to  evaluate 
the  fee  amount  required  under  the  EPA- 
approved  schedule.  See  40  CFR  70.5(c). 
Nothing  in  part  70.  however,  authorizes 
a  State  to  exempt  lEUs  from  the  testing, 
monitoring,  recordkeeping,  reporting,  or 
compliance  certification  requirements  of 
40  CFR  70.6. 

Washington's  regulations  contain 
criteria  for  identifying  lEUs.  See  WAC 
173-401-200(16).  -530,  -532,  and  -533. 
Sources  that  are  subject  to  a  Federally- 
enforceable  requirement  other  than  a 
requirement  of  the  State  Implementation 
Plan  that  applies  generally  to  all  souroes 
in  Washington  (a  so-called  "generally 
applicable  requirement")  are  not 
deemed  "insignificant"  under 
Washington's  program  even  if  they 
otherwise  qualify  under  one  of  the  five 
lists.  See  WAC  173-401-530(2)(a). 
Washington's  regulations  also  expressly 
state  that  no  permit  application  can 
omit  information  necessary  to  determine 
the  applicability  of,  or  to  impose  any 
applicable  requirement.  See  WAC  173- 
401-510(1).  In  addition.  WAC  173-401r 
530(1)  and  (2)(b)  provide  that 
designation  of  an  emission  unit  as  an 
lEU  does  not  exempt  the  unit  from  any 
applicable  requirements  and  that  the 
permit  must  contain  all  applicable 
requirements  that  apply  to  lEUs.  The 
Washington  program,  however, 
specifically  exempts  lEUs  from  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements  except  where 
such  requirements  are  specifically 
imposed  in  the  applicable  requirement 
itself.  See  WAC  173-401-530(2)(c).  The 
Washington  program  also  exempts  lEUs 
from  compliance  certification 
requirements.  See  WAC  173-401- 
530(2)(d). 

Because  EPA  does  not  beueve  that 
part  70  exempts  lEUs  from  the  testing, 
monitoring,  recordkeeping,  reporting, 
and  compliance  certification 
requirements  of  40  CFR  70.6.  EPA 
initially  determined  that  Ecology  must 
revise  its  lEU  regulations  as  a  condition 
of  full  approval.  See  60  FR  at  62993> 
62997  (final  interim  approval  of 
Washington's  operating  permits 
program  based  on  exemption  of  lEUs 
from  certain  permit  content 
requirements);  60  FR  50166  (September 
28, 1995)  (proposed  interim  approval  of 
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Washington's  operating  pennits 
program  on  same  basis).  The  Western 
States  Petrolaum  Association  (WSPA), 
together  with  several  other  companies 
and  the  Washington  Department  of    * 
Ecology,  challenged  EPA's 
detennination  that  Ecology  must  revise 
its  lEU  regulations  as  a  condition  of  lull 
approval.  See  66  FR  at  19.  On  June  17. 
1996,  the  Ninth  Circuit  foimd  in  favor 
of  the  petitioners.  WSPA  v.  EPA,  87  F.3d 
280  (9th  Cir.  1996).  The  ^Gnth  Circuit 
did  not  opine  on  whether  EPA's 
position  was  consistent  with  part  70.  It 
did,  however,  find  that  EPA  had  acted 
inconsistently  in  its  title  V  approvals, 
and  had  foiled  to  explain  the  aepartiue 
firom  precedent  that  the  Court  perceived 
in  the  Washington  interim  approval. 
The  Court  then  remanded  the  matter  to 
EPA.  instructing  EPA  to  give  full 
approval  to  Washington's  lEU 
regulations. 

la  light  of  the  6ourt's  order  in  the 
WSPA  case,  EPA  determined  that  it 
must  give  fiill  approval  to  Washington's 
lEU  regulations.  Therefore,  on  August 
13, 2001,  EPA  published  a  Federal 
■fgiajM*  notice  granting  final  full 
approval  to  Washington's  title  V 
program  notwithstanding  what  EPA 
believed  to  be  a  deficiency  in  its  lEU 
regulations.  66  FR  42439-42440  (August 
13. 2001).  Nonedieless.  as  EPA  stated  in 
its  final  full  approval  of  Washington's 
program,  EPA  maintained  its  position 
that  part  70  does  not  allow  the 
exemption  of  lEUs  subject  to  generally 
applicable  requirements  from  the 
tasting,  monitraing,  recordkeeping, 
reporting,  and  compliance  certification 
requirements  of  40  CFR  70.6  and 
intended  to  issue  a  notice  of  deficiency 
in  another  rulemaking  action  if  the 
defidancies  in  Wash^gton's  TEXi 
ragidatims  were  not  promptly 
eddressed. 

Since  issuance  of  the  Court's  order  in 
WSPA  case,  EPA  has  carefully  reviewed 
the  lEU  provisions  of  those  eight  title  V 
programs  id^ttified  by  the  Court  as 
inconsistent  %vith  EPA's  decision  on 
Washington's  regulatiims.  EPA  has 
determined  that  three  of  the  title  V 
mogiams  ident^ed  by  the  WSPA  Court 
Qtiassachusetts;  North  Dakota:  Knox 
County,  Tennessee)  are  in  &ct 
consistent  with  EPA's  position  that 
insimificant  sources  subject  to 
appucable  requirements  may  not  be 
exempt  from  permit  content 
requirements.  See  61  FR  39338  (July  29. 
1906).  North  Carolina.  Florida,  and 
Jefiaraon  County.  Kentucky  have  made 
ravisians  to  their  lEU  provisions.  EPA 
has  approved  die  chai^ges  made  by 
North  Carolina  and  Florida.  65  FR 
38744. 38745  Qune  22. 2000)  (Forsyth 
County.  North  Carolina):  66  FR  45941 


(August  31,  2001)  (all  other  North 
Carolina  permitting  authorities);  66  FR 
49837  (October  1,  2001)  (Florida).  EPA 
has  not  yet  taken  action  on  the  changes 
made  by  Jefferson  County,  Kentucky. 
EPA  has  notified  CMiio  and  Hawaii  that 
their  provisions  for  lEUs  do  not  conform 
to  the  requirements  of  part  70  and  must 
be  revised.  If  Ohio  and  Hawaii  do  not 
revise  their  provisions  for  lEUs  to 
conform  to  part  70.  EPA  intends  to  issue 
notices  of  deficiencies  to  these 
permitting  authorities  in  accordance 
with  the  time  fiwnes  set  forth  in  the 
December  11,  2000  Federal  Register 
notice  soliciting  comments  on  title  V 
program  deficiencies.  See  65  FR  77376. 
Having  addressed  the  inconsistencies 
identified  by  the  Ninth  Circuit  when  it 
ordered  EPA  to  approve  Washington's 
lEU  provisions,  H'A  is  now  notifying 
Washington  that  it  must  bring  its  lEU 
provisions  into  alignment  with  the 
reqviirements  of  part  70  and  othw  State 
and  local  title  V  programs  or  face 
withdrawal  of  its  title  V  operating 
permits  program. 

Because  WAC  173-401-530(2)(c)  and 
(d),  the  r^ulations  that  exempt  lEUs 
fiom  certain  permit  content 
requirements,  apply  throughout  the 
State  of  Washington,  this  notice  of 
deficiency  applies  to  all  State  and  local 
agencies  diat  implement  Washington's 
operating  permits  program.  As 
discussed  above,  those  agencies  include 
Ecology,  EFSEC,  BCCAA,  NWAPA, 
OAPCA.  PSCAA,  SCAPCA,  SWACAA. 
andYRCAA. 

D.  Effect  of  Notice  of  Deficiency 

Part  70  provides  that  EPA  may 
withdraw  a  part  70  program  approval,  in 
whole  or  in  part,  whenever  the 
approved  program  no  longer  complies 
with  the  requirements  of  part  70  and  the 
permitting  authority  fails  to  take 
corrective  action.  40  CFR  70.10(c)(1). 
This  section  goes  on  to  list  a  number  of 
potential  bases  for  program  withdrawal, 
including  the  case  where  the  permitting 
authority's  legal  authority  no  longw 
meets  the  requirements  of  part  70. 40 
CFR  70.10(b)  sets  forth  the  procedures 
for  program  withdrawal,  and  requires  as 
a  prerequisite  to  withdrawal  that  the 
permitting  authority  be  notified  of  afiy 
finding  of  deficiency  by  the 
Administrator  and  that  the.document  be 
published  in  the  FeAval  Register. 
Today's  document  satisfies  ttus 
requirement  and  constitutes  a  finding  of 
program  deficiency.  If  the  permitting 
authority  has  not  taken  "significant 
action  to  assure  adeqiute  administration 
and  enforcement  of  the  program"  within 
90  days  after  publication  of  a  notice  of 
deficiency.  EPA  may  withdraw  the  State 
program,  apply  any  of  the  sanctions 


specified  in  section  179(b)  of  the  Act.  or 
promulgate,  administer,  and  enforce  a 
Federal  title  V  program.  40  CFR 
70.10(b)(2).  Section  70.10(b)(3)  provides 
that  if  a  State  has  not  corrected  the 
deficiency  within  18  months  of  the 
finding  of  deficiency.  EPA  will  apply 
the  sanctions  under  section  179(b)  of  the 
Act.  in  accordance  with  section  179(a) 
of  the  Act.  Upon  EPA  action,  the 
sanctions  will  go  into  efiisct  imless  the 
State  has  corrected  the  deficiencies 
identified  in  this  document  within  18 
months  after  signature  of  this 
document.*  In  addition,  section 
70.10(b)(4)  provides  that,  if  the  State  has 
not  correctMi  the  deficiency  within  18 
months  after  the  date  of  notice  of 
deficiency.  EPA  must  promulgate, 
administer,  and  enforce  a  whole  or 
partial  program  within  2  years  of  the 
date  of  the  finding. 

lliis  dociunent  is  not  a  proposal  to 
withdraw  Washington's  title  V  program. 
Consistent  with  40  CFR  70.10(b)(2).  EPA 
will  wait  at  least  90  days,  at  wdiich  point 
it  will  determine  whether  Washington 
has  taken  significant  action  to  correct 
the  defidenqr. 

n.  Administrative  Raqniremente 

Under  section  307(b)(1)  of  the  Qean 
Air  Act,  petitions  for  judidal  review  of 
today's  action  may  be  filed  in  the 
United  States  Court  of  Appeals  far  the 
appropriate  circuit  within  60  days  of 
January  2. 2002. 

List  of  StdHects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Operating  permits.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  14, 2001. 
L.  Jehnlani, 

Regiomil  Administrator,  Region  10. 
[FR  Doc.  01-32103  Hied  12-31-01;  8:45  am] 
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SUHMARY:  As  required  by  the  Federal 
Advisory  Committee  Act,  5  U.S.C,  App. 
2  section  9(c),  EPA's  Office  of  Pestidde 
Programs  (OPP)  is  giving  notice  of  the 
renewal  of  the  Pesticide  Program 
Dialogue  Committee  (PPIX:)  and  its 
Charter  and  the  appointment  of  new 
membera. 

DATES:  The  PFDC  Charter,  which  was 
filed  with  Congress  on  November  9. 
2001,  will  be  in  efiiect  for  2  years,  imtil 
November  9.  2003. 
FOR  HJfrrHER  MFOnMATION  CONTACT: 
Margie  Fehrenbach  (7501C),  Office  of 
Pestidde  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washhigton,  DC  20460; 
telephone  number:  (703)  308-4775  or 
(703)  305-7093:  fax  number.  (703)  308- 
4776;  e-mail  address: 
Fehrenbach.Margie®epa.gov. 

SUPPI.EMENTARY  INFORMATION: 

I.  General  InfiNrmation 

A.  Does  this  Action  Apply  to  Me? 
This  action  is  directed  to  the  public 

in  general.  This  action  may,  however,  it 
may  be  of  interest  to  persons  who  are 
concerned  about  implementation  of  the 
Federal  Insectidde,  Fungidde,  and 
Rodentidde  Art;  the  Federal  Food, 
Drug,  and  Cosmetic  Art;  and  the 
amendments  to  both  of  these  major 
pestidde  laws  by  the  Food  Quality 
Protection  Art  (Public  Law  104-170)  of 
1996.  Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  afferted  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docimient,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fit>m 
the  EPA  Internet  Home  Page  at  http:// 
Mrww.epa.gov/.  To  access  this 
document,  on  the  Home  Page  selert 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
^  "Federal  Register— Enviromnental 
Documents."  You  can  also  go  directly  to 
the  Federd  Ref^ster  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access 
infcHmation  about  PPDC.  go  directly  to 
the  Home  Page  for  EPA's  Office  of 
Pestidde  Programs  at  http:// 
www.epa.gov/pestiddes/ppdc. 


2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  meeting  under  docket  control 
number  OPP-O0439M.  The 
administrative  record  consists  of  the 
documents  specifically  referenced  in 
this  notice,  any  public  comments 
received  during  an  applicable  compent 
period,  and  other  information  related  to 
the  Pesticide  Program  Dialogue 
Committee  (PPDC).  This  administrative 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  administrative  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  that  may  be 
submitted  during  an  applicable 
comment  period,  is  available  for 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  Can  I  Participate  in  PPDC 
Meetings? 

PPDC  meetings  and  workshops  will 
be  open  to  the  public  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Art.  Public  Law  92-463. 
Outside  statements  by  observers  will  be 
welcome.  Oral  statements  will  be 
limited  to  3-5  minutes,  and  it  is 
preferred  that  only  one  person  per 
organization  present  the  statement.  Any 
person  who  wishes  to  file  a  written 
statement  may  do  so  before  or  after  the 
meeting.  These  statements  will  become 
part  of  the  permanent  record  and  will  be 
available  for  public  inspection  at  the 
address  in  Unit  n.2. 


Lirt  of  Subjects 

Environmental  protection, 
Agriculture,  Chemicals,  Drinking  water. 
Foods,  Pesticides,  Pests. 

Dated:  December  21 ,  2001. 
Marda  E.  MnUcejr, 
Dinctor,  Office  of  Pesticide  Programs. 

[FR  Doc.  01-32214  Filed  12-31-01;  8:45  am] 


n.  Background 

The  PPDC  is  composed  of  42  members 
appointed  by  the  EPA  Deputy 
Administrator.  Committee  membera 
were  selerted  from  a  balanced  group  of 
participants  from  the  following  sertors: 
Pestidde  users,  grower  and  commodity 
groups;  industry  and  trade  associations; 
enviroiunental/public  interest  and 
farmworker  groups;  Federal,  State  and 
tribal  governments;  public  health 
organizations;  animal  welfare;  and 
academia.  PPDC  was  established  to 
provide  a  public  forum  to  disciiss  a 
wide  variety  of  pesticide  regulatory 
development  and  reform  initiatives, 
evolving  public  policy  and  program 
implementation  issues,  and  sdence 
policy  issues  assodated  with  evaluating 
and  reducing  risks  from  use  of 
pestiddes. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL-7124-11 

Peer  Review  of  EPA  Draft  Human 
Healtti  and  Ecological  RIak 
Aaaaaament  of  Parchlorata 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Peer  Review 

Workshop  and  public  comment  period. 

SUMMARY:  The  U.S.  Enviromnental 
Protection  Agency  (EPA)  Office  of 
Research  and  Development  is 
announcing  an  external  peer  review 
workshop  to  review  the  revised  draft 
dociunent  entitled.  "Perchlorate 
Environmental  Contamination: 
Toxicological  Review  and  Risk 
Chararterization"  (NCEA-I-0503).  The 
EPA  is  also  announcing  a  public 
comment  period  for  this  draft 
document,  llie  workshop  is  being 
organized  and  convened  by  the  Eastern 
Research  Group,  Inc.  (ERG\  an  EPA 
contrartor. 

DATES:  The  two-day  peer  review 
workshop  will  begin  on  Tuesday,  March 
5,  2002,  at  9  a.m.  and  will  end  on 
Wednesday,  Match  6,  2002,  at  4:30  p.m. 
The  30-day  public  review  and  comment 
period  will  begin  January  9.  2002,  and 
will  end  February  11,  2002. 
ADDRESSES:  The  external  peer  review 
meeting  will  be  held  at  a  facility  in 
Sacramento,  California.  To  attend  the 
meeting  as  an  observer,  please  register 
with  ERG  via  the  Internet  by  visiting 
www.meetings@erg.cqm.  You  may  also 
register  by  calling  ERG's  conference 
registration  line  at  781-674-7374  or  by 
faxing  a  registration  request  to  781-674- 
2906.  Upon  registering,  you  will  be  sent 
an  agenda  and  a  logistical  fart  sheet 
containing  information  on  the  meeting 
site,  overnight  accommodations,  and 
ground  transportation.  The  deadline  for 
pre-registration  is  February  25,  2002. 
Space  is  limited,  and  reservations  will 
be  accepted  on  a  first-come,  first-served 
basis.  There  will  be  a  limited  time  for 
oral  comments  on  the  revised  draft 
document  during  the  meeting.  When 
registering,  please  let  ERG  know  if  you 
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wish  to  make  a  brief  statement  not  to 
■xceed  five  minutes. 

Document  Availability:  The  external 
review  draft  of  the  perchlorate 
document  will  be  available  by  January 
9.  2002.  on  EPA's  National  Center  for 
Environmental  Assessment  (NCEA)  Web 
site  at  http://www.epa.gov/ncea.  In 
addition,  a  compact  didc  (CD) 
containing  documents  dted  in  the 
"Perchlorate  Environmental 
CtHitamination:  Toxicological  Review 
and  Risk  Characterization"  report  that 
cannot  be  readily  obtained  from  the 
open  literature  will  be  available  by 
request  as  of  January  9,  2002.  To  obtain 
a  copy  of  the  CD,  you  may  contact  the 
EPA  Superfund  Records  Center  in  San 
Francisco,  California.  A  shipping  and 
handling  fee  may  apply.  The  circulation 
desk  phone  number  for  the  Superfund 
Records  Center  is  415^-536-2000.  Copies 
of  the  perdilorate  document  and  CD  are 
not  available  from  ERG. 

Comment  Submission:  Written 
ccnnments  should  be  submitted  to  ERG. 
Inc.,  110  Hartwell  Avenue,  Lexington, 
Massachusetts  02421.  Comments  imder 
50  pages  may  be  sent  viae-mail 
attKhment  (in  Wwd,  Word  Perfect,  or 
PDF]  to  wwwjneetings@ei:g.com. 
Written  comments  must  be  postmarked 
by  the  end  of  the  public  comment 
period  (February  11,  2002).  Please  note 
that  all  technical  comments  received  in 
response  to  this  notice  will  be  placed  in 
a  public  recoard.  For  that  reason, 
commentors  should  not  submit  personal 
information  (such  as  medical  data  or 
home  address).  Confidential  Business 
Information,  or  infsrmatian  protected  by 
ccntyri^L  Due  to  limited  resources, 
acknowledgments  will  not  be  sent. 
ton  RimHBI  WrOmiATION  CONTACr. 
Questions  regarding  registration  and 
logistics  should  be  directed  to  EPA's 
oontiactOT.  ERG,  Inc.,  at  781-674-7374. 
For  technical  inquiries,  please  contact: 
Annie  Jarabek.  U.S.  Environmental 
Protection  Agency  (MD  52),  USEPA 
Maibomn,  Research  Triangle  Paric.  NC 
27711;  telephone  919-541-4847; 
fiKsimile  919-541-1818;  e-mail 
foaabek.annieOepa.gav. 


Perchlorate  (CIO4)  is  an  anion  that 
originates  as  a  contaminant  in 
gRxmdwater  and  sur&ce  waters  from 
the*dissolution  of  ammonium, 
potassium,  magnesium,  or  sodimn  salts. 
Perchlorate  is  exceedingly  mobile  in 
aqueous  systems  and  can  persist  for 
many  decades  imder  typiol 
groondvrater  and  surface  water 
conditians.  A  major  soiirce  of  . 
perchlorate  contamination  is  the 
manufacture  of  ammoniiun  perchlorate 
for  use  as  the  ooddixer  component  and 


primary  ingredient  in  solid  propellent 
for  rockets,  missiles,  and  fireworks. 

EPA's  Superfund  Technical  Support 
Center  issued  a  provisional  reference 
dose  (RfD)  for  perchlorate  in  1992  and 
a  revised  provisional  RfD  in  1995  based 
on  the  effects  of  potassium  perchlorate 
in  patients  with  Graves'  disease  (an 
autoimmime  disease  that  results  in 
hyperthyroidism).  (An  RfD  is  an 
estimate  of  a  daily  oral  hiunan  exposure 
that  is  anticipated  to  be  without  adverse 
noncancer  health  effects  over  a  lifetime.) 
In  March  1997,  the  existing  toxicolc^c 
database  on  perchlorate  was  determined 
to  be  inadequate  for  quantitative  himian 
health  risk  assessment  by  an  external 
peer  review  panel.  A  lack  of  data  on  the 
ecotoxicological  effects  was  also  noted. 
In  May  1997.  a  testing  strategy  was 
developed  based  on  the  known  mode^rf- 
action  for  perchlorate  toxicity  (the 
inhibition  of  iodide  uptake  in  ihe 
thyroid  and  subsequent  perturbations  of 
thyroid  hormone  homeostasis),  and  an 
accelerated  research  program  was 
initiated  to  gain  a  better  understanding 
of  the  hiunan  health  effects  of 
perchlorate,  examine  possible  ecological 
impacts,  refine  analytical  methods, 
develop  treatment  technologies,  and 
better  characterize  the  occurrence  of 
perchlorate  in  groundwater  and  surface 
waters. 

In  December  1998,  the  National 
Center  for  Environmental  Assessment 
(NCEA)  developed  an  external  peer 
review  draft  docimient  that  assessed  the 
human  health  and  ecological  risk  of 
perchlorate  ("Perchlorate 
Environmental  Contamination: 
Toxicology  Review  and  Risk 
Characterization  Based  on  Emerging 
Information,"  NCEA-I-0503).  This 
document  presented  an  updated  human 
health  risk  assessment  that  incorporated 
res\ilts  of  the  newly  performed  health 
effects  studies  available  as  of  November 
1998  and  a  screening-level  ecological 
assessment.  The  human  health  risk 
assessment  model  utilized  a  mode-of- 
action  approach  that  harmonized 
noncancer  and  cancer  approaches  to 
derive  a  single  oral  risk  mnchmark 
based  on  precursor  effects  for  both 
neurodevelopmental  and  thyroid 
neoplasia.  A  woriuhop  was  convened  in 
February  1999  in  San  Bernardino, 
California,  to  provide  external  peer 
review  of  that  document.  Peer  reviewera 
endorsed  the  conceptiial  approach 
proposed  by  NCEA.  but  recommended 
that  new  analyses  be  conducted  and  that 
several  additional  studies  be  planned 
and  performed.  NCEA  has  prepared  a 
revised  perchlorate  assessment  that 
addresses  comments  from  the  1999 
external  peer  review  workshop  and 
incorporates  data  from  additional 


studies  that  were  either  nearing 
completion  at  the  time  of  the  1999 
review  or  were  recommended  at  that 
time.  This  revised  draft  document  is  the 
subject  of  the  external  peer  review 
workshop  announced  in  today's  Federal 
Register  nodce. 

"Hie  external  peer  review  panel  will 
consist  of  a  panel'  of  independent 
sdendsts  selected  by  EPA's  contractor, 
ERG,  from  the  fields  of  developmental 
toxicology,  reproductive  toxicology, 
neurotoxicology,  immunotoxicology, 
pharmacokinetics,  genetic  toxicology, 
endocrinology,  pathology, 
epidendology.  statistics,  ecotoxicology, 
and  environmental  transport  and 
biotraosformation.  Peer  reviewera  will 
review  the  revised  himian  health  and 
ecological  risk  assessment  for 
perchlorate  as  well  as  new  studies 
pmformed  since  the  1999  external  peer 
review.  Following  the  external  peer 
review  workshop,  ERG  will  prepare  a 
report  summarizing  the  workshop.  EPA 
wUl  address  the  comments  of  the 
external  peer  reviewera  in  finalizing  the 
perchlorate  risk  assessment  document 
and  in  developing  revised  toxicity 
values.  The  human  health  and 
ecological  risk  assessment  may  be  used 
in  the  future  to  support  development  of 
a  health  advisory  or  possible  drinking 
water  regulations  and  cleanup  decisions 
at  hazardous  waste  sites.  However,  any 
such  future  decisions  would  be  subject 
to  all  applicable  statutory  and  regulatory 
requirements  and  p<dicy  considerations 
for  use  dP  the  assessments  under  those 
programs. 

Dated:  December  20, 2001. 
George  W.Alqtaa. 
Acting  Dtrectm,  National  Center  for 
Environmental  Assessment. 
[PR  Doc  01-32088  Filed  12-31-01;  8:45  am] 


FEDERAL  COHMUMCATIONS 
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Coltocllon(8)  being  Revlewwl  by  ttw 
Fedenil  Communicetlone  Commiiiion 

December  19, 2001. 

SUMMARV:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperworic  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collectian(s),  as 
required  by  the  Paperworic  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  currentiy  valid  control 
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number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  1,  2002. 
If  you  anticipate  that  you  vrill  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley.  Federal  Communications 
Commission.  Room  1-C804, 445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  mFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley®fcc.gov. 
aUPnJEMENTARY  INFORMATION: 
OMB  Control  No.:  3060-0519. 
Title:  Rules  and  Regulations 
Implementing  the  Telephone  Consumer 
Protection  Act  of  1991  (CC  Docket  No. 
92-06). 
FormAfo.:N/A. 
Type  of  Review:  Extension  of  a 
ciurenUy  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit. 
Number  of  Respondents:  30.000. 
Estimated  Time  Per  Response:  31.2 
houn  per  response  (avg.). 
Frequency  of  Response: 
Reccurdkeeping  requirement,  third  party 
disclosure  requirement,  on  occasion 
reporting  requirement. 
Total  Annual  Burden:  936.000  houra. 
Total  Annual  Cost:  N/A. 
Needs  and  C/ses:  Parts  64  and  68  of 
the  Commission's  rules  contain 
procedures  for  avoiding  unwanted 
telephone  solicitations  to  residences, 
and  to  regulate  the  use  of  automatic 
telephone  dialing  systems,  artificial  or 
pre-recorded  voice  messages,  and 
telephone  facsimile  machines.  The 
Commission  believes  that  the 
recordkeeping  requiremoit  is  the  best 


means  of  preventing  unwanted 
telephone  solicitations. 

OMB  Control  No.:  3060-0837. 

Title:  Application  for  DTV  Broadcast 
Station  License. 

Form  No.:  FCC  Form  302-DTV. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Respondents:  Businesses  or  other  for- 
profit,  not-for-profit  institutions. 

Number  of  Respondents:  600. 

Estimated  Time  Per  Response:  1.5-6 
hours  per  response  (avg.). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  950  hours. 

Total  Annual  Cost:  $245,000. 

Needs  and  Uses:  FCC  Form  302-DTV 
is  used  by  licensees  and  permittees  of 
DTV  broadcast  stations  to  obtain  a  new 
or  modified  station  license,  and/or  to 
notify  the  Commission  of  certain 
changes  in  the  licensed  facilities.  The 
data  is  used  by  FCC  staff  to  confirm  that 
the  station  has  been  built  to  terms 
specified  in  the  outstanding 
construction  permit  and  to  ensure  that 
any  changes  to  the  station's  authorized 
facilities,  made  without  prior 
Commission  approval,  will  not  have  any 
impact  on  other  stations  and  the  public. 
Data  is  extracted  from  FCC  302-DTV  for 
inclusion  in  the  license  to  operate  the 
station. 

Federal  Communications  Commission. 
Magalie  Rooian  Sales, 
Secretary. 

[FR  Doa  01-32249  Filed  12-31-01:  8:45  am] 
BMiiNG  CODE  ena-oi-p 


FEDERAL  DEPOStT  INSURANCE 
CORPORATION 

Pdlcy  Statement  Regarding  Minorfty- 
Ownad  DepoaHory  InetHutione 

AGENCY:  Federal  Deposit  Insurance 
Corporation  (FDIC). 
ACTION:  Policy  statement. 

SUMMARY:  The  FDIC  is  proposing  to 
revise  its  Policy  Statement  Regarding 
Minority-Owned  Depository 
Institutions.  Section  308  of  the 
Financial  Institutions  Reform,  Recovery 
and  Enforcement  Act  of  1989 
("FIRREA")  requires  the  Secretary  of  the 
Treasury  to  consult  with  the  Director  of 
the  Office  of  Thrift  Supervision  and  the 
Chairperson  of  the  Board  of  Directore  of 
the  FDIC  to  determine  the  best  methods 
for  preserving  and  encouraging  minority 
ownership  of  depository  institutions. 
The  FDIC  has  long  recognized  the 
unique  role  and  importance  of  minority- 
owned  depository  institutions  and  has 
historically  taken  steps  to  preserve  and 


encourage  minority  ownership  of 
financial  institutions.  The  revised 
Policy  Statement  updates,  expands,  and 
clarifies  the  agency's  policies  and 
procedures  related  to  minority-owned 
institutions. 

DATES:  Written  comments  must  be 
received  on  or  befoire  March  4,  2002. 
ADDRESSES:  All  comments  should  be  . 
addressed  to  Robert  E.  Feldman, 
Executive  Secretary,  Attention: 
Comments/OES,  Federal  Deposit 
Insurance  Corporation,  550  17th  Street, 
NW.,  Washington,  DC  20429.  Comments 
may  be  hand  delivered  to  the  guard 
station  at  the  rear  of  the  550  17th  Street 
Building  (located  on  F  Street)  on 
business  days  between  7  a.m.  and  5  p.m. 
(fax  number  (202)  898-3838:  Internet 
address:  comments@fdic.gov). 
Comments  may  be  posted  on  the  FDIC 
Internet  site  at  http://www.fdic.gov/ 
regulations/laws/ federal/propose.html 
and  may  be  inspected  and  photocopied 
in  the  FDIC  Public  Information  Center, 
Room  100.  801  17th  Street,  NW.. 
Washington.  DC  20429.  between  9  a.m. 
and  4:30  p.m.  on  business  days. 
FOR  FURTHB«  INFORMATION  CONTACT: 
Brett  A.  McCallister.  Risk  Management 
■and  Applications  Section.  Division  of 
Supervision  (202)  898-3803  or  Grovetta 
N.  Gardineer,  Counsel,  Legal  Division. 
(202)  898-3728,  Federal  Deposit 
Insiuance  Corporation,  550  17th  Street. 
NW..  Washington,  DC  20429. 
SUPPLEMENTARY  INFORMATION:  On  April 
3, 1990,  the  Board  of  Directors  of  the 
FDIC  adopted  a  Policy  Statement  on 
Encouragement  and  Preservation  of 
Minority  Ownership  of  Financial 
Institutions.  The  framework  for  the 
original  Policy  Statement  resulted  frx)m 
several  key  provisions  contained  in 
Section  308  of  FIRREA.  which 
enumerated  several  goals  as  follows:  (1) 
Preserving  the  number  of  minority 
depository  institutions;  (2)  preserving 
the  minority  character  in  cases  of 
merger  or  acquisition;  (3)  providing 
technical  assistance  to  prevent 
insolvency  of  institutions  not  now 
insolvent;  (4)  promoting  and 
encouraging  creation  of  new  minority 
depository  institutions:  and  (5) 
providing  for  training,  tedmical 
assistance,  and  education  programs. 

"The  original  Policy  Statement 
provided  guidance  to  the  industry 
regarding  the  agency's  efforts  in 
achieving  the  goals  of  Section  308.  The 
revised  Policy  Statement  attempts  to 
provide  a  more  structured  framework 
that  sets  forth  initiatives  of  the  FDIC  to 
promote  the  preservation  of.  as  well  as 
to  provide  technical  assistance,  training 
and  educational  programs  to.  minority- 
owned  institutions  by  woridng  with 
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those  institutions,  their  trade 
associations  and  the  other  federal 
finiinrial  r^ulatory  agencies. 

Section  308(b)  ot  FiRREA  provides 
that  "minority"  means  any  Black 
American.  Native  American.  Hispanic 
American  or  Asian  American.  The  FDIC 
adopts  this  definition  of  minority  in  the 
revised  Policy  Statement.  Section  308(b) 
of  FIRREA  defines  the  term  "minority 
depository  institution"  as:  any 
depository  institution  that — (A)  If  a 
privately  o%vned  institution,  51  percent 
is  owned  by  one  or  more  socially  and 
economicaUy  disadvantaged 
individuals;  (B)  if  publicly  owned.  51 
percent  of  the  stodc  is  owmed  by  one  or 
more  socially  and  economically 
disadvantaged  individuals;  and  (C)  in 
the  case  of  a  mutual  institution  where 
the  majority  of  the  Board  of  Directors, 
account  holders,  and  the  community 
which  it  services  is  predominantly 
minority.  The  revised  Policy  Statement 
defines  the  term  "minority-owned 
institution"  as  any  Federally  insured 
depository  institution  where  51  percent 
or  more  of  the  voting  stock  is  owned  by 
minority  individuals.  Additionally 
mutual,  publicly  traded,  and  widely 
held  institutions  will  be  considered 
minority-oiwned  if  a  majority  of  the 
Board  of  EKrectors,  accoimt  holders,  and 
the  commimity  which  the  institution 
serves  are  predominantly  minority, 
regardless  of  non-minority  or  non-U.S. 
citizen  ownership  of  the  capital  stock. 
Tlie  proposed  Policy  Statement  also 
clarifies  that  the  FDIC's  program  is 
targeted  at  institutions  owned  by  U.S. 
citizens,  and  ownership  by  non-U.S. 
citizens  is  not  counted  in  determining 
minority-owned  status.  The  FDIG 
invites  the  public  to  comment  on  the 
proposed  definition  of  "minority-owned 
institution".  The  FDIC  specifically  seeks 
comment  on  the  proposed  treatment  of 
mutual,  publicly  traded  and  widely  held 
institutions,  as  to  the  feasibility  of 
collecting  information  regarding  the 
accoxmt  holders  and  the  oommimity  in 
making  a  determination  regarding  its 
status  as  a  minority-owned  institution. 

The  proposed  Policy  Statement  also 
provides  for  the  FDIC  to  maintain  a  list 
of  minority-owned  institutions  to  ensure 
that  all  eligible  minority-owned 
depository  institutions  are  able  to 
participate  in  the  program.  If  not  already 
identified  as  nmumty-owned,  an 
institution  can  be  added  to  the  list  by 
self-certifying  that  the  institution  meets 
the  above  definition.  FDIC  examiners 
will  review  the  accuracy  of  the  list 
during  regular  examinations,  and  case 
managers  will  incorporate  any  changes 
due  to  meggers,  acquisitions,  and 
dianges  in  ccmtrol.  The  FDIC  will  also 
wcnk  with  the  other  Federal  regulatory 


agencies  to  make  certain  that  the 
minority-owned  institutions  that  they 
supervise  are  included  on  the  list.  The 
revised  Policy  Statement  makes  it  clear, 
however,  that  inclusion  on  the  list  is 
volimtary  and  any  institution  that  does 
not  want  to  be  included  will  be  removed 
from  the  ofBcial  list.  The  FDIC  invites 
comments  on  this  approach  to  compile 
a  list  of  minority-owned  institutions. 

The  revised  Policy  Statement  also 
proposes  to  designate  a  national 
coordinator  for  the  FDIC's  minority- 
owned  institution  program.  The 
nation^  coordinator  will  be  located  at 
the  FDIC's  Washington,  DC 
headquarters.  That  person  will  act  as  a 
liaison  between  the  Division  of 
Supervision  and  officials  from  the 
Division  of  Compliance  and  Consumer 
AfEairs,  the  Office  of  Diversity  and 
Economic  Opportimity  and  the  Division 
of  Resolutions  and  Receiverships  and 
the  other  federal  financial  regulators. 
The  national  coordinator  will  regularly 
contact  the  various  minority-owned 
institution  trade  associations  to  obtain 
feedback  on  the  FDIC's  efforts  under  the 
program.  The  national  coordinator  will 
be  responsible  for  contacting  the  other 
Federal  financial  regulatory  agencies  to 
discuss  their  outreach  efforts  and  to 
identify  opportmiities  for  the  agencies 
to  work  together  to  assist  minority- 
owned  institutions.  The  national 
coordinator  will  also  guide  subject 
matter  experts  in  each  of  the  FDIC's 
eight  regional  offices  who  will  oversee 
their  region's  efforts  under  the  program. 
The  FDIC  believes  that  the  men 
formalized  structure  within  the  Division 
of  Supervision  will  facilitate  more 
meaningful  and  helpful 
commimications  between  the  FDIC  and 
minority-owned  institutions  since  these 
employees  will  be  available  to  answer 
questions  or  provide  assistance  on 
issues  presffiited  by  minority-owned 
institutions.  The  FDIC  specifically  seeks 
comment  on  this  proposed 
organizational  structme. 

Tlie  revised  Policy  Statement  also 
discusses  the  types  of  technical 
assistance  that  will  be  provided  by  the 
FDIC  to  minority-owned  institutions. 
The  Policy  Statement  sets  forth 
examples  of  ways  that  FDIC  staff  wiU  be 
able  to  provide  assistance  to  minority- 
owned  institutions  while  making  it  clear 
that  staff  will  not  perform  duties  and 
tasks  reserved  for  management  of  a 
minority-owned  institution.  In  addition 
to  being  available  to  answer  questions 
and  provide  guidance  to  a  minority- 
owned  institution,  the  FDIC  is  also 
proposing  to  have  staff  retmn  to  any 
minority-owned  institution 
approximately  90  to  120  days  after  the 
conclusion  of  an  examination  to  review 


any  areas  of  concern  identified  during 
the  examination  or  any  issues  of 
particular  interest  to  the  institution.  The 
minority-owned  institution  may  accept  , 
or  decline  this  offer  of  assistance.  The 
FDIC  invites  comments  on  the  scope  of 
technical  assistance  that  would  be 
provided  by  the  FDIC  and  the  optional 
return  visit  at  the  conclusion  of  an 
examination  of  a  minority-owned 
institution. 

The  revised  Policy  Statement  also 
proposes  that  the  FDIC  work  with  trade 
associations  representbig  minority- 
owned  institutions,  as  well  as  other 
regulatoiy  agencies,  to  discuss  and 
provide  for  training  opportunities  for 
minority-owned  institutions.  The 
proposed  Policy  Statement  provides  that 
the  FDIC  will  partner  with  certain  trade 
associations  to  offer  training  programs 
diuing  their  annual  conferences  and 
regional  meetings.  The  FDIC  solicits 
comments  on  o&er  methods  to  idmtify 
and  provide  training  and  educational 
programs  that  would  be  beneficial  to 
minority-owned  institutions. 

The  revised  Policy  Statement  also 
discusses  the  issue  of  felling 
institutions.  The  revised  Policy 
Statement  states  that  the  Division  of 
Resolutions  and  Receiverships  is  the 
appropriate  division  in  the  H)IC  to  deal 
with  issues  regarding  felling 
institutions.  While  the  original  Policy 
Statement  provided  for  certain 
preferences  to  be  given  to  minority- 
owned  institutions  in  the  resolution  of 
feiled  institutions  pursuant  to  Sections 
13(k)  and  13(f)(12)  of  the  FDI  Act,  the 
revised  Policy  Statement  takes  into 
account  both  the  decision  of  the  United 
States  Supreme  Court.in  Adarand 
Constructors,  Inc.  v.  Pena,  115  S.  Ct 
2097  (1995)  and  the  statutory 
requirement  under  Section  13(c)(4) 
enacted  in  1991  that  failed  institutions 
be  resolved  in  a  manner  that  results  in 
the  least  cost  to  the  insurance  fimd.  The 
Adarand  decision  held  that  federal 
affirmative  action  programs  that  tise 
racial  and  ethnic  criteria  as  a  basis  for 
decisionmaking  are  subject  to  strict 
judicial  scrutiny.  The  decision  set  forth 
a  two-prong  test  to  determine  whether 
federaUy  administered  affirmative 
action  programs  are  constitutional.  The 
first  prong  of  the  test  requires  the 
govermnent  to  demonstrate  a 
compelling  interest  in  remedying  past  or 
persistent  continuing  or  lingning 
discrimination  against  minorities  and 
the  second  prang  requires  that  any 
remedy  be  narrowly  tailored  to  cure  a 
specific  identified  problem.  While 
Adarand  was  a  contracts  case,  the  strict 
scrutiny  standard  of  review  will  apply 
whenever  the  federal  government 
voluntarily  adopts  a  racial  or  ethnic 
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classification  as  a  basis  for 
decisionmaking.  As  a  result,  this  ruling 
has  had  a  signmcant  impact  on  the 
FDIC's  ability  to  give  preference  to 
minority  institutions  in  a  resolutions 
context.  In  October  of  2001.  the  U.S. 
Supreme  Coin!  heard  another  case 
involving  Adaran4  Constructors.  While 
the  FDIC  had  hoped  to  gain  additional 
guidance  on  what  actions  may  be 
permissible  regarding  the  minority 
preference  statutes,  the  Supreme  Court 
declined  to  render  a  decision  in  the  case 
citing  procedural  problems  with  the 
case  that  prevented  the  Court  from 
addressing  the  merits  of  the  afBrmative 
action  complaint. 

Additionally,  the  least-cost  resolution 
requirement  also  significantly  reduced 
the  ability  of  the  FDIC  to  give  preference 
to  minority  institutions  in  the  resolution 
of  failed  institutions.  However,  the 
Division  of  Resolutions  and 
Receiverships  will  woric  with  the 
Division  of  Supervision  and  the  Office 
of  Diversity  and  Economic  Opportimity 
to  ensure  that  all  qualified  minority 
institutions  and  individuals  that  have 
expressed  an  interest  in  acquiring  a 
minority-owned  institution  are  notified 
of  any  potential  feilure.  The  FDIC 
invites  the  public  to  comment  on  the 
methodology  to  be  used  to  ensure  that 
all  qualified  minority-owned 
institutions  will  be  made  aware  of 
situations  involving  the  failure  of  a 
minority-owned  institution. 
To  ensure  that  the  regional 
coordinatore  are  meeting  the  goals 
associated  with  the  revised  Policy 
Statement,  the  proposed  Policy 
Statement  requires  them  to  provide 
quarterly  reports  to  the  national 
coordinator  on  their  region's  activities 
rdating  to  minority-owned  institutions. 
The  national  coordinator,  in  ttrni,  wall 
compile  the  results  of  the  eight  regional 
reports  and  provide  a  quarterly 
summary  to  the  Office  of  the  Chairman. 
The  FDIC's  Annual  Report  will  also 
contain  infcnmiation  relating  to  the 
agency's  efforts  to  promote  and  preserve 
minority-owned  financial  institutions. 
The  proposed  Policy  Statement  also 
provides  for  the  FDIC  to  create  a 
Webpage  on  its  Internet  site 
(www.fdfcgov)  to  promote  the  minority- 
ownea  institution  program.  It  is 
anticipated  that  the  Webpage  will 
describe  the  program,  contain 
information  regarding  the  national 
coordinator  and  the  regional 
ooordinaton  and  provide  links  to  the 
list  of  minority-owned  institutions,  their 
trade  associations  and  other  programs 
that  specifically  affect  minority-owned 
institutions.  The  FDIC  invites  the  puUic 
to  comment  on  the  types  of  information 
that  would  be  helpfol  and  beneficial  to 


include  on  the  agency's  Web  page 
regarding  the  minority-owned 
institution  program. 

The  text  of  the  proposed  Policy 
Statement  follows: 

Fednal  Deposit  Insurance  Corporation 

Policy  Statement  Regarding  Minority- 
Owned  Depository  Institations 

Minority-owned  depository 
institutions  often  promote  the  economic 
viability  of  minority  and  imder-served 
commimities.  The  FDIC  has  long 
recognized  the  importance  of  minority- 
owned  institutions  and  has  historically 
taken  steps  to  preserve  and  encourage 
minority  ownership  of  insured  financial 
institutions. 

Statutory  Framework 

In  August  1989,  Congress  enacted  the 
Financial  Institutions  Reform,  Recovery, 
and  Enforcement  Act  of  1989 
("FIRREA").  Section  308  of  FIRREA 
established  the  following  goals: 

•  Preserve  the  niunber  of  minority- 
owned  depository  institutions; 

•  Preserve  the  minority  character  in 
cases  of  merger  or  acouisition; 

•  Provide  technical  assistance  to 
prevent  insolvency  of  institutions  not 
now  insolvent; 

•  Promote  and  encoiuage  creation  of 
new  minority-owned  depository 

institutions;  and 

•  Provide  for  training,  technical 

assistance,  and  educational  programs. 

Definition 

"Minority"  as  defined  by  Section  308 
of  FIRREA  means  any  Black  American, 
Asian  American,  Hispanic  American,  or 
Native  American.  For  the  piuposes  of 
this  Policy  Statement,  the  term 
"minority-owned  institution"  means 
any  Federally  insured  depository 
institution  where  51  percent  or  more  of 
the  voting  stock  is  owned  by  minority 
individuals.  This  includes  institutions 
collectively  owned  by  a  group  of 
minority  individuals,  such  as  a  Native 
American  Tribe.  However,  ownership 
by  non-U.S.  citizens  will  not  be  counted 
in  determining  minority-owned  status. 
Mutual,  publicly  traded,  and  widely 
held  institutions  will  be  considered 
minority-owned  if  a  majority  of  the 
Board  of  Directors,  account  holders,  and 
the  community  which  the  institution^ 
serves  are  predominantly  minority, 
regardless  of  non-minority  or  non-U.S. 
citizen  ownership. 

Identification  of  Minority-Owned 
Institutions 

To  ensure  that  all  minority-owned 
depository  institutions  are  able  to 
participate  in  the  program,  the  FDIC 
will  maintain  a  li^  of  federally  insured 


minority-owned  institutions.  . 
Institutions  that  are  not  already 
identified  as  minority-owned  by  the 
FDIC  can  request  to  be  designated  as 
such  by  certifying  that  they  meet  the 
above  definition.  For  institutions 
supervised  directly  by  the  FDIC,  our 
examiners  will  review  the  acnuacy  of 
the  list  diuing  the  examination  process. 
In  addition,  case  managers  in  our 
regional  offices  will  note  changes  to  the 
list  while  processing  deposit  insurance 
applications,  merger  applications, 
change  of  control  notices,  or  feilures  of 
minority-owned  institutions.  The  FDIC 
will  work  closely  with  the  other  Federal 
regulatory  agencies  to  ensure  that 
institutions  not  directly  supervised  by 
the  FDIC  are  accurately  captured  on  our 
list.  In  addition,  the  FDIC  will 
periodically  provide  the  list  to  relevant 
trade  associations  and  seek  input 
regarding  its  accuracy.  Inclusion  in  the 
FDIC's  minority-owned  institution 
program  is  voluntary.  Any  minority- 
owned  institution  not  wishing  to 
participate  in  this  program  will  be 
removed  from  the  official  list  upon 
request. 

Organizational  Stnicture 

The  Division  of  Supervision  has 
designated  a  national  coordinator  for  the 
FDIC's  minority-owned  institutions 
program  in  the  Washington  Office  and 
a  regional  coordinator  in  each  Regional 
Office.  The  national  coordinator  will 
consult  with  officials  from  the  Division 
of  Compliance  and  Consumer  Afhin, 
the  Office  of  Divei^ity  and  Economic 
Opportunity,  the  Legal  Division,  and  the 
Division  of  Resolutions  and 
Receiverships  to  ensure  appropriate 
personnel  are  involved  in  program 
initiatives.  The  national  coordinator 
will  regularly  contact  the  various 
minority-owned  institution  trade 
associations  to  seek  feedback  on  the 
FDIC's  efforts  under  this  program, 
discuss  possible  training  initiatives,  and 
explore  options  for  preserving  and 
promoting  minority  ownership  of 
depository  institutions.  As  the  primary 
Federal  relator  for  State  nonmember 
banks,  the  FDIC  will  focus  its  efforts  on 
these  institutions.  However,  the  national 
coordinator  will  meet  with  the  other 
Federal  regulators  periodically  to 
discuss  each  agency's  outreach  efforts, 
to  share  ideas,  and  to  identify 
opportunities  where  the  agencies  can 
work  together  to  assist  minority-owned 
institutions.  Representatives  of  other 
divisions  and  offices  may  participate  in 
these  meetings. 

The  regional  coordinators  are 
knowledge^le  about  minority-owned 
bank  issues  and  are  available  to  answer 
questions  or  to  direct  inquiries  to  the 
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appropriate  office.  However,  each  FDIC 
insured  instituti<Hi  has  previously  been 
assigned  a  specific  case  manager  in  their 
regional  office  who  will  continue  to  be 
the  institution's  central  point  of  contact 
at  the  FDIC  At  least  annually,  regional 
coordinators  will  contact  each  minority- 
owned.  State  nonmember  bank  in  their 
respective  regions  to  discuss  the  FDIC's 
efforts  to  promote  and  preserve  minority 
ownership  of  financial  institutions  and 
will  ofiisr  to  have  a  member  of  regional 
management  meet  with  the  institution's 
board  of  directors  to  discuss  issues  of 
interest  Finally/ the  regional 
coordinators  wOl  contact  all  new 
minority-owned  State  nonmember 
banks  identified  through  insurance 
applications,  merger  applications,  or 
change  in  control  notices  to  familiarize 
the  institutions  with  the  FDIC's 
minority-owned  institution  program. 

Technical  Assistance 

The  FDIC  can  provide  technical 
assistance  to  minority-owned 
institutions  in  several  ways  on  a  variety 
of  issues.  An  institution  can  contact  its 
case  manager  for  assistance  in 
understanding  bank  regulations,  FDIC 
policies,  examination  procedures,  etc. 
Case  managers  can  also  explain  the 
application  process  and  the  type  of 
uialysis  and  information  required  for 
difiinent  applications.  During 
examinations,  examiners  are  expected  to 
fiilly  explain  any  supervisory 
iBOMnmendations  and  should  offer  to 
help  managonent  understand 
satisfactoiy  methods  to  address  such 
recommendations. 

At  the  conclusion  of  each 
axaminatian  of  a  minority-owned 
institution  directly  supervised  by  the 
FDIC.  the  FEHC  wUl  offer  to  have 
representatives  return  to  the  institution 
approximately  90  to  120  days  later  to 
review  areas  of  concern  or  topics  of 
interest  to  the  institution.  The  purpose 
of  the  return  visit  will  be  to  provide 
technical  assistance,  not  to  identify  new 
problems.  The  level  of  technical 
assistance  provided  should  be 
commensurate  with  the  issues  facing  the 
institution,  but  FDIC  employees  will  not 
perform  tasks  expected  ^an 
institution's  management  or  employees. 
For  example.  FDIC  employees  may 
explain  Call  Report  instructions  as  they 
relate  to  specific  accounts,  but  will  not 
assist  in  the  preparation  at  an 
institution's  Call  Report  As  another 
example.  FDIC  employees  may  provide 
information  on  community 
reinvestment  opportunities,  but  will  not 
participate  in  a  specific  transaction. 


Training  and  Educational  Programs 

The  FDIC  will  work  with  trade 
associations  representing  minority- 
owned  institutions  and  other  regulatory 
agencies  to  periodically  assess  the  need 
for,  and  provide  for,  training 
opportimities  and  educational 
opportimities.  We  will  partner  with  the 
trade  associations  to  offer  training 
programs  during  their  annual 
conferences  and  other  regional 
meetings. 

Failing  Institutions 

In  the  event  of  a  potential  fiailiue  of 
a  minority-owned  institution,  the 
Division  of  Resolutions  and 
Receiverships  will  contact  all  minority- 
owned  institutions  nationwide  that 
qualify  to  bid  on  failing  institutions. 
The  Division  of  Resolutions  and 
Receiverships  will  solicit  qualified 
minority-owned  institutions'  interest  in 
the  failing  institution,  discuss  the 
bidding  process,  and  upon  request,  offer 
to  provide  technical  assistance 
regarding  completion  of  the  bid  forms. 
In  addition,  the  Division  of  Resolutions 
and  Receiverships,  with  assistance  from 
the  Office  of  Diversity  and  Economic 
Opportimity,  will  maintain  a  list  of 
minority  individuals  and  nonbank 
entities  that  have  expressed  an  interest 
in  acquiring  failing  minority-owned 
institutions.  Trade  associations  that 
represent  minority-owned  institutions 
(the  National  Bankers  Association,  the 
American  League  of  Financial 
Institutions,  and  the  North  American 
Native  Bankers  Association)  will  also  be 
contacted  periodically  to  help  identify 
possible  interested  parties. 

Reporting 

The  regional  coordinators  will  report 
their  region's  activities  related  to  this 
Policy  Statement  to  the  national 
coordinator  quarterly.  The  national 
coordinator  will  compile  the  results  of 
the  regional  offices'  reports  and  submit 
a  quarterly  summary  to  the  Office  of  the 
Chairman.  Our  efforts  to  preserve  and 
promote  minority  ownership  of , 
depository  institutions  will  also  be 
highlighted  in  the  FDIC's  Annual 
Report. 

Internet  Site 

The  FDIC  will  create  a  Webpage  on  its 
Internet  site  (www.fdic.gov)  to  promote 
the  minority-owned  institution  program. 
Among  other  things,  the  page  will 
describe  the  program  and  include  ihe 
name,  phone  munber,  and  email  address 
of  the  national  coordinator  and  each 
regional  coordinator.  The  page  %nll  also 
contain  links  to  the  list  of  minority- 
owned  institutions,  pertinent  trade 
associations,  and  other  regulatory 


agency  programs.  We  will  also  explore 
the  feasibility  and  usefulness  of  posting 
other  items  to  the  page,  such  as 
statistical  information  and  comparative 
data  for  minority-owned  institutions. 
Visitors  will  have  the  opportunity  to 
provide  feedback  regarding  the  program 
on  the  Web  page. 

By  order  of  the  Board  of  Directors. 

Dated  at  Washington,  DC,  this  20th  day  of 
December,  2001. 

Federal  Deposit  Insurance  Corporation. 
Bobert  E.  Fddman. 
Executive  Secretaiy. 

[FR  Doc  01-32155  Filed  12-31-01;  8:45  am] 
BNJUNO  CODE  Sn4-01-P 


FEDERAL  RESERVE  SYSTEM 

Chwige  in  Benk  Control  Noliooe; 
AequteWon  of  SiMiw  of  Bank  or  Bank 
HokHng-i 


The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
16.2002. 

A.  Federal  Reeerve  Bank  of  Chicago 

(Phillip  Jackson.  Applicatians  Officer) 
230  South  LaSalle  Street.  Chicago. 
Illinois  60690-1414: 

1.  CoVasI  Bancshares,  bic.  Empkiyee 
Stock  Oimerdiip  Plan  Trait,  James  L. 

Roberts  (Trustee).  Paul  A.  Larson 
(Trustee),  and  Baifoara  A.  Buscemi 
(Trustee),  all  of  Des  Plaines,  Illinois;  to 
retain  voting  shares  of  CoVest 
Bancshares.  Inc.,  and  Covest  Banc, 
National  Association,  both  of  Des 
Plaines.  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  26, 2001. 
JannifvJ.JobasaB. 
Secretaiy  of  the  Board. 
(FR  Doc  01-32132  Filed  12-31-01: 8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HoMing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  hsted  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  lB42(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  Uie  acquisition  of  the 
nonbanking  company  complies  vidth  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Januaiy  28, 
2002. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis.  Minnesota 
55480-0291: 

1.  CRSB  Bancorp,  Inc.,  Delano, 
Minnesota;  to  become  a  bank  holding 
company  by  acquiring  99.91  percent  of 
the  voting  ^ares  of  &ow  River  State 
Bank,  Delano,  Miimesota. 

B.  Federal  Reserve  Bank  (rf  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue.  Kansas 
aty,  Missoiui  64198-0001: 

I.  First  York  BanCorp.  York, 
Nebraska;  to  acquire  100  percent  of  the 
voting  shares  of  K.L.  &  D.M.,  bic,  Polk, 
Nebraska  and  thereby  indirectly  acquire 
Citizens  State  Bank,  Polk.  Nebraska. 

C  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva.  Consiuner 


Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  BNPParibas,  Paris,  France,  and 
BaiicWest  Corporation,  Honolulu, 
Hawaii;  to  acquire  100  percent  of  the 
voting  shares  of  United  California  Bank, 
Los  Angeles,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  26. 2001. 
Jflmufer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  01-32133  Filed  12-31-01;  8:45  am] 
BtLUNG  CODE  aio-oi-a 


FEDERAL  RESERVE  SYSTEM 

Govenmwnt  in  ttw  Sunshine  Meeting 
Notice 

AGENCY:  Board  of  Governors  of  the. 

Federal  Reserve  System. 

TME  AND  DATE:  11  a.m.,  Monday, 

January  7,  2002. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington.  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1. Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FDR  MORE  INFORMATION: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-3204. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meetir^  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
announcement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  December  28.  2001. 
jennifiBr  J.  Johnson, 
Secretary  of  the  Board. 
IFR  Doc.  01-32256  Filed  12-28-01;  12:12 
pml 
BRUNO  COOE  «»0-«l-P 


(Pub.  L.  92-463),  a  notice  is  hereby 
given  of  the  following  committee 
meeting: 

Name:  Employee  Thrift  Advisory - 
Council. 

Time:  10:30  a.m. 

Date:  January  15,  2002. 

Place:  4th  Floor,  Conference  Room. 
Federal  Retirement  Thrift  Investment 
Board,  1250  H  Street,  N.W., 
Washington,  D.C 

Status:  Open. 

Matters  to  Be  Considered: 

1.  Approve  minutes  of  the  Jime  27, 
2000.  meeting. 

2.  Report  of  the  Executive  Director  on 
Thrift  Savings  Plan  status. 

3.  November  15,  2001-Ianuary  31. 
2002,  Thrift  Savings  Plan  Open  Season. 

4.  Legislation. 

5.  New  TSP  record  keeping  system. 

6.  New  business. 

Any  interested  person  may  attend, 
appear  before,  or  file  statements  with 
the  Council.  For  further  information 
contact  Elizabeth  S.  Woodruff, 
Committee  Management  Officer,  on 
(202)  942-1660. 

Dated:  December  27, 2001. 
EUzabelfa  S.  WoodniC^ 
General  Counsel,  Federal  Retirement  Thrift 
Investment  Board. 

IFR  Doc.  01-32252  Filed  12-28-01;  5:23  pm| 
BiujNG  cooE  srao-oi-ei 


FEDERAL  RETIREMENT  THRIFT 
iNVESTMENT  BOARD 

Emptoyes  Ttwtft  Advisory  Councii; 
Open  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NstkNiai  Commitleeon  Vits!  and  Health 
Ststisttes:  Mseting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  announces 
the  following  advisory  conmiittee 
meeting. 

Name:  National  Ckjmmittee  on  Vital  and 
Health  Statistics  (NCVHS).  Subcommittee  on 
Privacy  and  Conildentiality. 

Time  and  Dates:  9  a.m.-5  p.m.  January  24. 
2002, 
9  a.m.-l  p.m.  January  25.  2002. 

Place:  Hubert  H.  Humphrey  Building. 
Room  705 A,  200  Independence  Avenue  SW.. 
Washington.  DC  20201. 

Status:  Open. 

Background:  The  National  Committee  on 
Vital  and  Health  Statistics  is  the  statutory 
public  advisory  body  to  the  Secretary  of 
Health  and  Human  Services  in  the  area  of 
health  data,  statistics,  and  health  information 
policy.  It  is  established  by  section  306(k)  of 
the  Public  Health  Service  Act  (42  U.S.C. 
242k(k)].  and  its  mandate  includes  advising 
the  Secretaiy  on  the 


82 


Fednal  Register /Vol.  67,  No.  1/ Wednesday.  January  2,  2002 /Notices 


implementation  of  the  Administrative 
Simplificatian  provinons  (Sodal  Security 
Act,  title  XI.  put  C.  42  U.S.C  1320d  to 
1320d-8)  of  the  Health  Insurance  Portability 
and  Accountability  Act  of  1996  (HIPAA), 
Pub.  L  No.  104-191. 

Its  Subcommittee  on  Privacy  and 
Confidentiality  monitors  developments  in 
health  infionnation  privacy  and 
confidentiality  on  behalf  of  the  full 
Committee  and  makes  recommendations  to 
the  fiill  Committee  so  that  it  can  advise  the 
Secretary  on  implementation  of  the  health 
information  privacy  provisions  of  HIPAA. 

Purpose:  Tbia  meeting  of  the 
Subcommittee  on  Privacy  and  Confidentiality 
will  receive  information  on  the 
implementation  of  the  regulation  "Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information"  (45  CFR  parts  160  and 
164).  promulgated  under  the  Health 
Insurance  Portability  and  Accoimtability  Act 
of  1996. 

The  regulation  and  further  information 
about  it  can  be  found  on  the  Web  site  of  the 
Office  f(v  Qvil  Rights,  at  http:// 
wwwMis.gov/ocr/hipaa/.  The  regulation  has 
been  in  e^ct  since  April  14, 2001.  Most 
entities  covraed  by  the  regulation  must  come 
into  compliance  t^  April  14. 2003,  and  many 
are  beginning  the  process  of  implementing  it. 

llie  first  day  of  the  meeting  will  be 
conducted  as  a  hearing,  in  which  the 
Subcommittee  will  gather  detailed 
lnf(»mation  about  implementation  of  the 
regulation's  provisions  for  use  and  disclosure 
of  health  infbrmation  for  marketing  and 
fundraising.  The  Subcommittee  will  invite 
specific  representatives  of  affected  groups,  in 
order  to  obtain  inframation  about  practical 
issues  in  implementation  of  the  regulation 
with  respect  to  these  uses  and  disclosures  of 
infiormation,  and  to  obtain  suggestions  about 
possible  solutions  for  such  issues. 

The  format  will  include  one  or  more 
invited  panels  on  these  issues  and  time  for 
questions  and  discussitm.  The  Subcommittee 
wrill  ask  the  invited  tvitnesses  for  focused, 
detailed  analyses  and  description,  with 
examples,  of  the  effect  the  regulation  is 
expected  to  have,  on  individuals  and  on 
entities  subject  to  the  regulation,  with  respect 
to  these  matters,  based  on  early 
implementation  efforts  and  preliminary 
assessments  of  impact. 

The  second  day  of  the  meeting  will  consist 
of  Subcommittee  discussion  of  the  testimony 
it  has  heard  and  deliberations  about  possible 
recommendations  to  the  Secretary. 

In  addition  to  the  panels  that  will  be 
invited  to  address  these  issues,  membas  of 
the  public  who  wnmld  like  to  make  a  brief  (3 
minutes  or  less)  oral  comment  on  one  or 
more  of  the  specified  issues  during  the 
hearing  will  be  placed  mi  the  agenda  as  time 
pennits.  To  be  included  on  the  agenda, 
please  contact  Marietta  Squire  (301)  458- 
4524,  by  E-mail  at  mTawlinson9cdc.gov,  or 
postal  address  at  NCHS,  Presidential 
Buildii^  Room  1100, 6525  Belcrest  Road, 


Hyattsville,  Maryland  20782  by  January  17, 
2002. 

Persons  Mdshing  to  submit  written 
testimony  only  (which  should  not  exceed 
five  double-spaced  typewritten  peges)  should 
endeavor  to  submit  it  by  that  date.  Unfilled 
slots  for  oral  testimony  will  also  be  filled  on 
the  day  of  the  meeting  as  time  permits.  Please 
consult  Ms.  Squire  for  further  information 
about  these  arrangements. 

Additicmal  information  about  the  hearing 
will  be  provided  on  the  NCVHS  Web  site  at 
httpJ/www.ncvhs.hhs.gov  shorthy  before  the 
hearing  date. 

Contact  Person  for  More  Information: 
Information  about  the  content  of  the  hearing 
and  matters  to  be  considered  may  be 
obtained  from  )ohn  P.  Fanning,  Lead  Staff 
Persons  for  the  NCVHS  Subcommittee  on 
Privacy  and  Confidentiality,  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation,  U.S.  E)epartment  of  Health  and 
Human  Services,  440D  Humphrey  Building, 
200  Independence  Avenue  SW.,  Washingtcm 
DC  20201,  telephone  (202)  690-5896,  E-mail 
jfanning&osaspe.dhhs.gov.  or  from  Marjorie 
S.  Greenbeig,  Executive  Secretary,  NCVHS, 
NCHS,  CDC,  Room  1100,  Presidential 
Building,  6525  Belcrest  Road,  Hyattsville, 
Maryland  20782.  telephone  (301)  458-4245. 
Information  about  the  committee,  including 
siunmaries  of  past  meetings  and  a  roster  of 
committee  members,  is  available  on  the 
Committee's  Web  site  at  http:// 
www.ncvhs.hhs.gov. 

Dated:  December  20, 2001. 
James  Scanloo, 

Director.  Division  of  Data  Policy.  Office  of 

the  Assistant  Secr^aryfor.  Planning  and 

Evaluation. 

[FR  Doc.  01-32198  Filed  12-31-01;  8:45  am] 

BHJJNQ  CODE  41S1-4B-H 


DEPARTMENT  OF  HEALTH-AND 
HUMAN  SERVICES 

Food  and  Drug  AdministrMon 

Immuno  >uppiieeai¥e  Drugs 
SulKuiiiiiiHlx  ol  ttie  Aniivlfal  Drugs 
Advisory  Committee;  Nolios  of  Meeting 

AGBICY:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Admiiiistiation 
(FDA).  The  meeting  wiU  be  open  to  the 
public. 

Name  of  Conunittee: 
Immimosuppressive  Drugs 
Subcommittee  of  the  Antiviral  Drugs 
Advisory  Committee. 

General  Function  of  the  Conunittee: 
To  provide  advice  and 


recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Dote  and  Time:  The  meeting  will  be 
held  on  January  24,  2002.  firom  8:30  a.m. 
to  5  p.m. 

Location:  Holiday  Inn,  The  Ballrooms. 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact  Tara  P.  Turner,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery 
5630  Fishers  Lane,  rm.  1093),  Rockville. 
MD  20857.  301-827-7001,  e-mail: 
TumerT@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-6138  (301-443-0572  in  the 
Washington.  DC  area),  code  12531. 
Please  (»11  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  subcommittee  will 
discuss  new  drug  applications  (NDAs) 
21-O83/SE1-006  and  21-110/SE1-004. 
RAPAMUNE  (sirolimus)  oral  solution 
and  tablets.  Wyeth-Ayerst  Research, 
approved  for  prophylaxis  of  organ 
rejection  in  patients  receiving  renal 
transplants.  As  stated  in  the  approved 
labeling,  it  is  recommended  that 
RAPAMUNE  be  used  in  a  regimen  with 
cyclosporine  and  corticosteroids.  The 
discussion  is  for  the  proposed 
elimination  of  cyclosporine  from  the 
immunosuppressive  regimen  2  to  4 
months  after  transplantation  imder 
certain  conditions. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  subcommittee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  16.  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1 
p.m.  and  2  p.m.  Time  allotted  for  each 
presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  16.  2002.  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  imder 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  19, 2001. 
Linda  A.  Snjrdam. 
Senior  AstodatB  Commiasioner. 
(FR  Doc  01-32175  Filed  12-31-01;  8:45  ami 


Federal  Register /Vol.  67,  No.  1 /Wednesday,  Januaiy  2.  2002 /Notices 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Blood  Products  Advisory  Committee; 
NoUoe  of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

Acnow;  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  Food  and  Drug  Administration  (FDA). 
At  least  one  portion  of  the  meeting  will 
be  closed  to  the  public. 

Name  of  Committee:  Blood  Products 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  16,  2002,  firom  10  a.m. 
to  12:30  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  n,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact  William  Frees,  or  Sheila  D. 
Langford,  Center  for  Biologies 
Evaluation  and  Research  (CBER)  (HFM- 
17),  Food  and  Drug  Administration, 
1401  Rockville  Pike,  Rockville,  MD 
20852-1448,  301-827-0314,  or  FDA 
Advisory  Committee  Information  Line, 
1_800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  19516. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  January  16.  2002,  the 
committee  will  hear  presentations 
relevant  to  the  site  visit  report  on  the 
review  of  the  research  programs  of  the 
Laboratory  of  Bacterial,  Parasitic,  and 
Unconventional  Agents,  and  the 
Laboratory  of  Molecular  Virology, 
Division  of  Emerging  and  Transftision 
Transmitted  Diseases,  Office  of  Blood 
Research  and  Review,  CBER. 

Procedure:  On  January  16,  2002,  from 
10:00  a.m.  to  10:45  a.m.,  and  from  11:30 
a.m.  to  12:30  p.m.  the  meeting  is  open 
to  the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  9,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  11:30 
a.m.  to  12:30  p.m.  on  January  16,  2002. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  January  9, 
2002,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 


names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberations:  On 
January  16,  2002,  firom  10:45  a.m.  to 
11:30  a.m.,  the  meeting  will  be  closed  to 
permit  discussion  where  disclosure 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy  (5  U.S.C. 
552b(c)(6)).  The  committee  will  discuiss 
the  reports  of  the  review  of  individual 
research  programs  in  the  Division  of 
Emerging  and  Transfusion  Transmitted 
Diseases,  Office  of  Blood  Research  and 
Review,  Center  for  Biologies  Evaluation 
and  Research. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
January  16,  2002,  Blood  Products 
Advisory  Committee  meeting.  Because 
the  agency  believes  there  is  some 
urgency  to  bring  this  issue  to  public 
discussion  and  qualified  members  of  the 
Blood  Products  Advisory  Committee 
were  available  at  this  time,  the 
Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  26, 2001 . 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  01-32253  Filed  12-27-01:  5:02  pm] 
BILUNG  code  41MHS-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  inspector  General 

Program  Exclusions:  NovemlMr  2001 

agency:  Office  of  Inspector  General, 

HHS. 

action:  Notice  of  program  exclusions. 

During  the  month  of  November  2001, 
the  HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusion  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services(other 
than  an  emergency  item  or  service  not 
provided  in  a  hospital  emergency  rooip) 
furnished,  ordered  or  prescribed  by  an 
excluded  party  under  the  Medicare, 
Medicaid,  and  all  Federal  Health  Care 
programs.  In  addition,  no  pro-am 
payment  is  made  to  any  business  or 
facility,  e.g.,  a  hospital,  that  submits 
bills  for  payment  for  items  or  services 
provided  by  an  excluded  party.  Program 
beneficiaries  remain  free  tc  decide  for 


themselves  whether  they  will  continue 
to  use  the  services  of  an  excluded  party 
even  though  no  program  payments  will 
be  made  for  items  and  services  provided 
by  that  excluded  party.  The  exclusions 
have  national  effect  and  also  apply  to  all 
Executive  Branch  prociu«ment  and  non- 
procurement  programs  and  activities.  . 


Subject  city,  state 


Effective 
data 


Program  Ralrtad  ConvlcMona 


Bilenkin,  Elana 

Old  Bridge,  rU 
BJrdsong,  Stacie  

Detroit.  Ml 
Brtz,  Jennifer  M 

Jamestown,  ND* 
Boguslavskiy,  Vadim  

Lavenet,  NJ 
Brown,  Maurice  Chevale  . 

Sterling,  CO 
Dallakyan,  Naira  M 

Pasaderta,  CA 
Greer,  J  Randal  — 

Memphis,  IN 
Gutman,  Marci 

Miami,  FL 
Maddox,  Yolanda  Gail 

Troy,  AL 
McDonald,  Anita  Fletcher 

Palestine,  TX 
New  York  Health  Plan 

^4ew  York,  NY 
Norman,  BrigM 

Riverdale,  QA 
Paulin,  John  Gnsgory 

Ftorence,  CO 
Rapp,  Donna  Lynn  

Lakewood.  CO 
Reyes,  Qkxia 

Miami,  FL 
Rose,  Melt)a  L  ..; 

Miami,  FL 
Scarpitta,  Janet 

Newark.  NJ 
Stolyar,  Yelena 

Goklen,  CO 
Taytor,  Shirley  Jean 

Read,  MS 
Urt}an,  Edward  J  ...» 

Chargin  Fall,  OH 


12/20/2001 
12/20/2001 
12/201^2001 
12/20/2001 
12/20/2001 
12/20/2001 
12/20/2001 
12/201^2001 
12/20/2001 
12/20/2001 
12/20^2001 
12/20/2001 
12/20/2001 
12/20/2001 
12/20/2001 
\2/20/200y 
12/20/2001 
12A20/2001 
12/20/2001 
12/20/2001 


Felony  Conviction  for  Health  Car* 

Brathwaite,  Stephen  Earl 

W  Valley  City,  UT 
Burstein   Donald  A  

12/20/2001 
12/20/2001 

Warminster,  PA 
Casiano  Janet 

12/20/2001 

Carte  Place.  NY 
Fergusson,  Olantungie  C!ar- 

12/20/2001 

Sherman  Oaks.  CA 
nMham  Susan  Q      

12/20/2001 

Lexington.  KY 
Runk.  Lisa  D 

12/20/2001 

Wichita.  KS 
Seals  CartosV     

12/20/2001 

Los  Angeles,  CA 

Falony  Control  Subctanea  ConvteUon 


Davis,  Donna  K  Kidd I    12/20/2001 
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Subject  dty.  state 

Effective 
date 

Someraet.KY 
Gleaaon,  Laufa  Jane ~...... 

Phoenix.  AZ 
Hendrick,  VicWe 

GaMBtin.TN 
MrMnnflmin  Dnhnrnh  J  

12A2(V2001 
12/2(V2001 
12/2(V2001 

Cart)ondale.  PA 

12/20/2001 

Dayton,  TX 

RlimifL  JoMtf*  Jr 

12/20/2001 

aN«Gtiv«e,NY 

12/20/2001 

BaHmore,MO 
Catiey,  Deborah  ~. 

N«s»ivite.TN 
Coiaman,  Tracy  Lavonne 

l.aijrora,CO 
Cnnvtwi  Laonanl  E  

12/20/2001 
12/20/2001 
12/2Q/2001 

\MMngton.DE 
Dicidnaon,  Stwran  Lae 

Corunna.Mi 
ftfdcn  Michael  Kevin 

12/20/2001 
12/20/2001 

Ontario,  OR 

KMMri  Akwi           

12/20/2001 

^aamg.  ■■ 

■         1  1  fci   II  ■  ri      Mninf  U^M^^wk* 

12/20/2001 

Diwnond  Bar,  CA 
ijiiihin  Theraae  M 

12/20/2001 

BnghannDn,  nt 
Pawtah.  PaMcia .. 

12/20/2001 

Bari«r,NY 

12/20/2001 

GarMd,NJ 
Kalay.  Charies 

SSaugar1ie8.NY 

Stockar,  Charles  Edward 

_Lancaster^OM 

Thompeon,  Robert  J i.... 

Raymond,  MS 
WBBon,  RNanene  Mana « 

Branx,  NY 

12/20/2001 
12/20/2001 
12/20/2U01 
12/20/2001 

Ceiwlclion  tar  HeaMi  Care  Fraud 

Ptvlar  MMtt 

12/20/2001 

laaf  „  „  ■  11 M    hffv 

wnHamaon,  ni 

Ueenee  nawocatiorWSuep 

eneiorv 

Aimmdaon,  Tarri  Sue 

LrBMirenoewMe,  QA 
Banda-Orman,  SeHna 

De8MoineB,IA 
Baroln,  Linda 

MMilua,NJ 
Bealar,  MMred  Sitch — 

PoltewHe,  PA 
Bel,  Dome  S r-- 

Dougle8,AK                    { 
Brywit,  Leurie  L „....i.... 

Davenport  lA 
BuTQaea,  Marleen  K ..... 

Creeoo,IA 

12/20/2001 
12/20/2001 
12/20/2001 
12/20/2001 
12/20/2001 
12/20/2001 
12/20/2001 
12/20/2001 

KendaMto,  IN 
Cigalrita,  Mkiiael  Alen „ 

Phoenix,  AZ 
OuHle  BrandaL       

12/20/2001 
12/20/2001 

Burikigton,lA 
Oytve,  Judy  R 

12/20/2001 

Subiect  city,  state 

Effective 
date 

Ptioenix,  AZ 

Garrett  Herman  Aloha  

12/20/2001 

Norcross,  GA 

Harole  Carol  Weiler 

12/20/2001 

Gofdonvile,  PA 

Hernandez,  Stephen  (jouis 

12/20/2001 

Hudson,  FL 

HeutMroer.  SaHv 

12/20/2001 

Sheffield.  lA 

HummeN.  Alan 

12/20/2001 

Cocoa.  FL 

Jewices  MirKfv 

12/20/2001 

Salt  Lake  City,  UT 

Kadish,  WiWam  A  

12/20/2001 

Shrewsbury,  MA 

lanKXi  Rchard  Warmn  

12/20/2001 

Cherokee  Village,  AR 

Leonard  Rfionda  Lvnn 

12/20/2001 

Tyler.  TX 

Lona  Jill  Suzanne 

12/20/2001 

WBkx:ton.AL 

Lucaro  Qlon  M 

1'2/2Q/2001 

Denver,  CO 

McGraw  Daniel  P  

1200/2001 

Haverhill,  MA 

MHam  frtentHm  Robert 

12/20/2001 

Ckxro,  IN 

Moore  Jerrv  Giavie 

12/20/2001 

Houskxi,  TX 

Newman.  William  T  

12/20/2001 

Chapel  HM.NC 

PetarK>vich  E  John  

12/20/2001 

Emienton,  PA 

Pevton  Bret  W   .'. 

12/20/2001 

towa  Fans.  lA 

Porter  Mare  Jo 

12/20/2001 

f4or1olk.VA 

Rice,  Cynthia  M 

12/20/2001 

Phoenix,  AZ 

Rchardson,  Lawrence  John 

12/20/2001 

Los  Angeles.  CA 

RoMns  Jarte      

12/20/2001 

Michigan  City,  IN 

Shellnse.  Barbara  J 

12/20/2001 

Cleona,  PA 

SoerKer  Craia  A 

12/20/2001 

Frankfort.  IL 

Suoden  Mark  F 

12/20/2001 

Virginia  Beach,  VA 

TabOtabO  Amumrin  M    

12/20/2001 

Keyport,  NJ 

Vail.  Sheree  Behr 

12/2Q/2001 

Malvern.  PA 

Weht>v  Mnhael  Daniel 

12/20/2001 

Fort  Thomas,  KY 

West,  Malynda  Susan  

12/20/2001 

San  Francisco,  CA 

FraiMMdekbacics 

09/10/2001 

Chk»go,  IL 

EnttUee  Owned/Controlled  B] 

'  ConvMiMi 

12/20/2001 

Arroyo  Grande,  CA 

Carlin  Chiropfactk:  Health  Ctr  .. 

12/20/2001 

San  Antonk),  TX 

Cosmetk:  Surgery  &  Laser  Inst 

12^0/2001 

Tustln,CA 

Gregory  W  Stephens,  D  C,  P  C 

1200/2001 

Houston,  TX 

Lund  Chiropractfc 

12000001 

Subject  city,  state 

Bfective 
date 

Arlington,  TX 
Martin  Family  Chiropradto  Ctr  .. 

Cameron  Parte,  CA 
Y  A  L  Corooratton 

12/20/2001 
12/20/2001 

Denver,  CO 

Default  on  Heal  Loan 


Alams,  Humphrey  A  Jr 

Seattle,  WA 
AniUo-Sarmiento,  Manuel  F 

Miami,  FL 
Baron,  Spencer  H 

N  Miami  Beach,  FL 
Bell,  Robert  E 

Phoenix,  AZ 
Bomstein,  Mark  L 

Pembroke  Pines,  FL 
Buckingham,  Guy  M 

Oriean8.MI 
Dauphin,  Michelle  M 

Pembroke  Pines,  FL 
Dinozzi,  Anthony  D 

Batavia,OH 
Dupuis,  Edward  J 

DaHas.TX 
Evans,  Charta  J 

Mobile,  AL 
Ferguson,  Camilla  M 

Fairtxxn,  OH 
Fredericks,  Duane  A 

Phladelphia,  PA 
Fryer,  Thomas  J 

Fenon,  IfT 
GHyot,  Glenn  DavU  Sr 

NewOrteens,  LA 
Hansen,  Hunter  J  

Andrews,  NC 
HavriNak,  Stephen  J  

Huntingdon  Valley,  PA 
Ruber,  Merit 

Pfinoelon,  MN 
KaideKs,  Eugene  C  Jr 

Naiarelh,  PA 
Kantos,  William  P 

ApoNo,  PA 
Knott,  Kevin  Thomas  Jr 

Oceanekto.  CA 
Kron,  Kathy  A 

Norton,  MA  . 
LakMz,  Sotomon  Y 

Holywood.  FL 
Lantz,  Larry  S 

Broomal,  PA 
LeavHt.  AlMrt  M  Jr 

Alexandria,  VA 
LegauR,  Mfchele  A 

CoonR^AtB,  MN 
Leon,  Maria  I 

HoNywood,  F^ 
Levy,  fVchaid  S 

Forthee,  f4J 
Miboume,  Mtohael  W 

Lafayette  HM,  PA 
Mital.  Shela  Inez 

Vernon  HWs,  IL 
Moore,  Charies  E 

Kansas  City.  KS 
O'Brien,  Mattiew  P 

Romeo,  Ml 
Parent!.  Lisa  0 

NashvMe.TN 
Paritar,  Minna  M 


12OQO001 


12/20/2001 
12/20/2001 
12/20/2001 
12000001 
12/2QO001 
12/2QO001 


12OG/2001 


12/20/2001 


12OQO001 
12OC/2001 
1200/2001 
12/20/2001 
12/20/2001 
12/2QO001 
12/200001 
12/20/2001 
12/20/2001 
12/20/2001 
12/20/2001 
12/20/2001 
12OQ/2001 
12OQ/2001 
12/20/2001 
12/20/2001 
12/200001 
1200/2001 
12/200001 
1200/2001 
12/20/2001 
12/20/2001 
1200/2001 
1200/2001 
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Subject  dty,  state 


Clinton,  NC 
Parsons,  Tien  M 

kterathon,  FL 
Payne,  Canol  D 

Meinphis,  TN 
puts,  Angela  R 

Odessa,  FL 
Powell,  Mkihael  N 

Wolla8ton,MA 
Pugh,  Melvoria  C 

Mobile,  AL 
Ray,  DonaM  Elton  

Orange  Beech,  AL 
Richichi,  Matk  S  

Ctr  Moriches,  NY 
Roberts,  Pamela 

Chariotte,  NC 
Robinaon,  Cynane  Ann  Yetta  . 

SouthfieM,MI 
Rodebaugh,  Cheryl  Lynn 

Denver,  CO 
Roee,  Keith  D 

BigRapkls,MI 
Roudebush,  Marie  D  

Cordova,  TN 
RouseHe,  Dtonne  Marie 

Memphis,  TN 
Rubinstein,  DavU  M  

Tamarac,  FL 
Schwirian,  Jay  A 

White  Oak,  PA 
Smith,  Terrance  Hert)ert 

Stoux  Falls,  SD 
Smith,  William  H  III 

Phladelphia,  PA 
Sperics,  Deriene  V 

Annandate,VA 
Stevens,  Joanne  K 

Broadview  Hgte,  OH 
Sttasser,  Robert  T 

Lake  Zurich,  H. 
Thompeon,  Emma  R 

Uthonia,QA 
Van  Brookhoven,  Gtoria 

Atlanta,  GA 
Vodvaria,  James  M 

SteubenvUe,  OH 
Webb,  James  R 

Shawnee  Misakm,  KS 
Wohlachlaeger,  Michael  Alan 

Panama  Cily  Bch,  F1. 
WoN,  Jacob  M 

Akron,  OH 
WHjK  am  Q 

Lincoln.  NE 
Yoder,  Patricia  L 

OcMawUha,  FL 
Young-Cheney,  Joan  E 

CresweH,  OR 


Eftodive 
date 


Bnjce  Stanton 
TX 


12/20/200 

12/20/200 

12/20/200 

12/2QO00 

12/20/200 

12/20/200 

12/20/200 

12/20/200 

12/20/200 

12/20/200 

12/20/200 

12/20/200 

1200/200 

12/20/200 

1200000 

12/20/200 

12/20000 

12/20/200 

12/20000 

1200/200 

12/20000 

12/20/200 

1200000 

1200000 

12/20/200 

12/2QO00 

12/20000 

1200000 

12/20/200 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutoe  of  Healtli 

GovanHnant-Owned  Inventiona; 
AvaHabiiity  for  Ucanaing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 


11/14/2001 


Dated:  December  3, 2001. 
Cahrtn  Anditaon,  Jr., 
IXnctor,  HeiMi  Care  Adaunistrative 
Sanctions,  Office  qflntpector  General. 
(FR  Doc.  01-32158  Filed  12-31-01;  8:45  am] 


StmHARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Peter  A.  Soukas,  J.D.,  at  the 
Office  of  Tedinology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Kfaryland  20852-3804;  telephone:  301/ 
496-7056  ext.  268;  fax:  301/402-0220; 
e-mail:  soukasp@od.nih.gov.  A  signed 
Confidential  Disclosxire  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

LL-37  is  an  Immunostimulant 

Oleg  Chertov  (NO),  Joost  Oppenheim 
(NO).  De  Yang  (NQ),  Qian  Chen 
(NO),  Ji  Wang  (NQ),  Mark  Anderson 
(EM),  Joseph  Wooters  (EM) 

Serial  No.  09/960,876  filed  21  Sep  2001 

This  invention  relates  to  use  of  an  ^ 
antimicrobial  peptide  as  a  vaccine 
adjuvant.  LL-37  is  the  cleaved 
antimicrobial  37-residue  C-terminal 
peptide  of  hCAPlS,  the  only  identified 
member  in  humans  of  a  family  of 
proteins  called  catheliddins.  LL-37/ 
hCAPl8  is  produced  by  neutrophils  and 
various  epithelial  cells.  LL-37  is  well 
known  as  an  antimicrolHal  peptide. 
However,  although  antimicrobial 
peptides  have  generally  been  considered 
to  contribute  to  host  innate 
antimicrobial  defense,  some  of  them 
may  also  contribute  to  adaptive 
inununity  against  microbial  infection. 
The  inventors  have  shown  that  LL-37 
utilizes  formyl  peptide  receptor-like  1 
(FPLRl)  as  a  receptor  to  activate  human 
neutrophils,  monocytes,  and  T  cells. 
Since  leukocytes  participate  in  both 
iimate  and  adaptive  immunity,  the  fact 
ihai  LL-37  can  chemoattract  human 
leukocytes  may  provide  one  additional 
mechanism  by  which  LL-37  can 


contribute  to  host  defense  against 
microbial  invasion,  by  participating  in 
the  recruitment  of  leiiikocytes  to  sites  of 
infection.  The  invention  claims  methods 
of  enhancing  immune  responses 
through  the  administration  of  LL-37 
alone,  in  conjunction  with  a  vaccine, 
and  methods  of  treating  autoimmune 
diseases.  The  invention  is  further 
described  in  Chertov  et.  al.,  "LL-37.  the 
neutrophil  granule-  and  epithelial  cell- 
derived  cathelicidin,  utilizes  formyl 
peptide  receptor-like  1  (FPRLl)  as  a 
receptor  to  chemoattract  human 
peripheral  blood  neutrophils, 
monocytes,  and  T  cells,"  J  Exp.  Med. 
2000  Oct  2;192(7):1069-74. 


A  Method  for  Bioconlngation  Using 
Dials- Alder  Cycloadditlon 

Vince  Pozsgay  (NICHD) 

Serial  Number  09/919,637  filed  01  Aug 

2001 

This  invention  relates  to  a  new 
method  for  the  synthesis  of  conjugate 
vaccines  using  the  Diels- Alder 
cycloadditlon  reaction  to  covalently 
attach  a  carbohydrate  antigen  from  a 
pathogen  to  a  protein  carrier.  The  Diele- 
Alder  reaction  has  not  been  extended  to 
conjugation  involving  biopoljrmers  or- 
other  types  of  polymeric  materials. 
Advantages  of  this  method  are  that 
cross-linking  during  conjugation  is 
entirely  avoided  in  addition  to  the  mild 
chemical  conditions  imder  which  this 
synthesis  method  proceeds.  Diels-Aldar 
reactions  commonly  take  place  in  high- 
temperature  environments;  the  method 
contemplated  by  this  invention  takes 
place  at  much  lower  temperatures.  In 
addition  to  claiming  metnods  of 
synthesis  for  conjugate  vaccines  using 
the  EKels-Alder  cycloadditlon,  the 
patent  application  claims  vaccines 
produced  utilizing  the  method,  and 
methods  of  inducing  antibodies  whldi 
react  with  the  polysaccharides 
contemplated  by  the  invention. 

Identification  of  New  Small  INAs  and 
ORFs 

Susan  Gottesman  (NO),  Gisela  Storz 

(NICHD),  Karen  Wassarman  (NICHD). 

Francis  Repoila  (NQ),  Carsten 

Rosenow  (EM) 
Serial  No.  60/266,402  filed  01  Feb  2001 

The  inventors  have  isolated  a  numbar 
of  previously  imknown  sRNAs  found  in 
E.  coll.  Previous  scientific  publicationa 
by  the  inventors  and  others  regarding 
sRNAs  have  shown  these  sRNAs  to 
serve  important  regulatory  roles  in  the 
cell,  such  as  regulators  of  virulence  and 
survival  in  host  cells.  Prediction  of  the 
presence  of  genes  encoding  sRNAs  was 
accomplished  by  combining  sequence 
information  from  highly  conserved 
intetgenlc  regions  with  information 
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about  the  expected  transcription  of 
neighboring  genes.  Microarray  analysis 
also  was  urad  to  identify  likely 
candidates.  Northern  blot  analyses  were 
then  carried  out  to  demonstrate  the 
presence  of  the  sRNAs.  Three  of  the 
sRNAs  claimed  in  the  invention  regulate 
(candidates  12  and  14,  negatively  and 
candidate  31,  positively)  expression  of 
RpoS,  a  major  transcriptipn  fiactor  in 
bacteria  that  is  important  in  many 
pathogens  because  it  regulates  (aniongst 
other  things)  virulence.  The  inventors' 
data  show  that  these  sRNAs  are  highly 
conserved  among  closely  related 
bacterial  species,  including  Salmonella 
and  Klebsiella,  presenting  a  unique 
opportunity  to  develop  both  specific 
and  broad-based  antibiotic  therapeutics. 
The  invention  contemplates  a  numlwr  of 
uses  for  the  sRNAs,  including,  but  not 
limited  to,  inhibition  by  antisense, 
manipulation  of  gene  expression,  and 
possiUe  vaccine  candidates. 

Piqptidai  that  StabUin  Protein  Antigens 
tad  Enhaaoe  Presentation  to  CDS+  T 
CeDs 

Roger  Kurlander,  Elizabeth  Chao,  Janet 

Fields  (GQ 
mHS  Reference  No.  E-172-99/1  filed 

12  Dec  2000  (PCT/USOO/33027. 

published  as  WO  01/40275).  with 

micHity  to  06  Dec  1999 

Tliis  invention  relates  to  compositions 
and  methods  for  stabilizing  an  antigen 
against  proteolytic  degradation  and 
■mhanring  its  presentation  to  CDS^ 
calls.  The  invention  claims  "fusion 
agents,"  isolated  molecules  coniprising 
a  hydit^hobic  peptide  joined  to  an 
epitope  to  which  a  CDS+  T  cell  response 
is  desired.  Also  claimed  in  the 
invention  are  the  nucleic  acid  sequences 
that  encode  the  fusion  agents.  Recentiy. 
thffe  has  been  greet  interest  in 
developing  vaccines  to  induce 
potective  CDO+  T  cell  responses, 
however,  there  are  practical  obstacles  to 
diis  goaL  Although  purified  antigenic 
peptides  are  effectively  presmted  in 
vitro,  introduced  in  a  purified  form  they 
often  do  not  stimulate  effsctive  T  cell 
responses  in  vivo  because  the  antigois 
are  insuffidentiy  immunogenic  and  too 
easily  degraded.  Adjuvants  or  infectious 
"carrian"  often  can  enhance  these 
immune  responses,  however,  these 
added  agents  can  cause  unacceptable 
local  or  systemic  side  effects.  Ine 
present  invention  increeaes  antigen 
stability  and  promotes  in  vivo  responses 
in  the  absence  of  an  adjuvant  or  active 
infection. 

The  invention  describee  three  variants 
of  lemA,  an  antigen  recognized  by  CD8+ 
cells  in  mice  infected  with  Listeria 
monocytogenes.  The  antigenic  and 
stabilizing  properties  of  lemA  can  be 


accounted  for  by  the  covalent 
association  of  the  immimogenic 
aminoterminal  hexapeptide  with  the 

Erotease  resistant  scaffolding  provided 
y  amino  adds  7  to  33  of  the  lemA 
sequence  (lemA(7-33)).  Variants  t-lemA, 
and  s-lemA  bearing  an  antigenic 
sequence  immediately  preceding 
lemA(7-33),  and  lemS  containing  an 
immunogenic  sequence  immediately 
after  lemA(7-33),  each  induce  a  CDS-i-  T 
cell  response  and  protect  the  crudal 
immimogenic  oligopeptide  firom 
protease  degradation.  The  site  of  antigen 
insertion  relative  to  lemA(7-33)  can 
influence  antigen  processing  by 
preferentially  promoting  processing 
either  in  the  cytoplasm  or  endosomal 
compartment.  Therefore,  several 
embodiments  of  the  invention  invcdve 
the  construction  of  antigen  processing 
protein  molecules  and  tiieir  methods  of 
use.  Alternatively,  a  DNA  sequence 
coding  lemA(7-33)  may  be  inserted  at 
an  appropriate  site  to  enhance  the 
immunogenidty  of  the  antigenic 
element  coded  by  a  DNA  vaccine.  In 
simi,  this  invention  is  an  attractive, 
nontoxic  alternative  to  protein/adjuvant 
combinations  in  elidting  CDS  responses 
in  vivo  and  a  iisefiil  element  for 
enhancing  the  efficiency  with  which 
products  coded  by  DNA  vaccines  are 
processed  and  presented  in  vivo. 
Because  lemA(7-33)  is  particularly 
effective  in  protecting  oligopeptides 
from  proteases,  this  invention  may  have 
particular  usefulness  in  enhancing  local 
T  cell  at  sites  such  as  mucosal  surfaces 
where  there  may  be  high  proteolytic 
activity. 

For  more  spedfic  information  about 
the  invention  or  to  request  a  copy  of  the 
patent  application,  please  contact  Peter 
Soukas  at  the  telephone  number  or  e- 
mail  listed  above.  Additionally,  pleese 
see  a  related  article  published  in  the 
Journal  of  Immunology  at: 
1999:163:6741-6747. 

Vilvio  cholerae  0139  Con|Bgate 
Vaccines 

Shousun  Szu,  Zuzana  Kossaczka,  John 

Robbins  (NICHD) 
DHHS  Reference  No.  E-274-00/0  filed 
01  Sep  2000  (PCT/USOO/24119) 
Cholera  remains  an  important  public 
health  problem.  Epidemic  cholera  is 
caused  by  two  Vibrio  cholerae  serotypes 
Ol  and  0139.  The  disease  is  spread 
through  contaminated  water.  According 
to  information  reported  to  the  World 
Health  Organization  in  1999,  nearly 
8,500  people  died  and  another  223,000 
were  sickened  with  cholera  worldwide. 
This  invention  is  a  polysaccharide- 
protein  conjugate  vaccine  to  prevent 
and  treet  infection  by  Vibrio  cholerae 
0139  comprising  the  capsular 


polysaccharide  (CPS)  of  V.  cholerae 
0139  conjugated  through  a  dicaiboxylic 
add  dihydrazide  linker  to  a  mutant 
diphtheria  toxin  carrier.  In  addition  to 
the  conjugation  methods,  also  daimed 
in  the  invention  are  methods  of 
immunization  against  V.  cholerae  0139 
using  the  conjiigates  of  the  invention. 
The  inventors  have  shown  that  the 
conjugates  of  the  invention  elidted  in 
mice  high  levels  of  serum  antibodies  to 
CPS,  a  surfece  mtigen  of  Vibrio  cholerae 
0139,  that  have  vibrioddal  activity. 
Oinical  trials  of  the  two  most 
immunogeiuc  conjugates  have  been 
planned  by  the  inventors.  This 
invention  is  further  described  in 
Infection  and  Immunity  68(9),  5037- 
5043.  Sept.  2000. 

Dated:  December  19, 2001. 
lackSpisgsl. 

Diiector.  Divisitm  of  Technolom  Development 
and  Trangfer,  Office  ofTechnology  Transfer. 
National  butitutea  of  Health. 

\FR  Doc  01-32170  Filed  12-31-01;  8:45  am] 
00De4140-01-P 


D^ARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

pwuuiw  iiiauwiiBa  oi  rwwin 

PMDonM  MWDiim  Of  Aiuniua  ana 

NoUm  of  Clotod  MoeMnflB 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  dosed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552(c)(6).  Titie  5  U.S.C.. 
as  amended.  The  grant  applications  and 
the  discussions  could  disdose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  penonal  information  oonceming 
individuals  associated  with  the  grant 
applications,  the  disdosure  of  ndiich 
would  constitute  a  dearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institiite  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  December  21, 2001. 

Time:  8:30  am  to  3:00  pm. 

Agenda:  To  review  and  evaluate  grant 
appUcatians. 

Place:  Natchar  Building.  45  Cantar  Drive. 
Ckmfisrence  Rooms  E1/B2.  Bediesda,  MD 
20892.  (Tdephone  Coofetence  Call)  ^ 

Conloct  Psnon;  Tracy  A.  Shahan.  FliD. 
Scientific  Review  Administntor,  National 
Institute  of  Aitiiritis  and  Musculoskeletal  and 
SUn  Diseases,  Natcfaer  Building.  MSC  6500, 
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45  Center  Drive,  5AS-25H,  Bethesda,  MD 
20892.  (301)  594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
^ding  cycle. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  December  21, 2001. 

Time:  3:30  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892.  (Telephone  Conference  Call) 

Contact  Person:  Tracy  A.  Shahan,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  Natcher  Building,  MSC  6500, 
45  Center  Drive,  5AS-25H,  Bethesda,  MD 
20892,  (301)  594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
hmding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
I^ogram  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health,  HHS) 

Dated:  December  20, 2001. 
LaVene  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-32160  Filed  12-31-01;  8:45  am) 
BNJJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nfrtional  Institiites  Of  HeeNh 

Nationailnetitute  of  ArttirWa  Mid 
Musculoakeietal  and  SUn  Diaaaaaa; 
Notice  of  Clooad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  dosed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disdose 
confidential  trade  secrets  or  commerdal 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  assodated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  )anuary  15-16, 2002. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

nace:  Chevy  Chase  Holiday  Inn,  Chevy 
Chase,  MD  20615. 


Contact  Person:  Aftab  A.  Ansari,  PhD., 
Scientific  Review  AdministratOT,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases.  Natcher  Building,  MSC  6500, 
45  Center  Drive,  SAS-25S,  Bethesda,  MD 
20892.  (301)  594-4952. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health.  HHS) 

Dated:  December  20,  2001. 
UVeme  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  01-32161  Filed  12-31-01;  8:45  am) 

BILLING  COOE  4140-OI-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  Instituiea  of  Health 

Nationailnetitute  of  Mental 
Notice  of  Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 

meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disdose 
confidential  trade  secrets  or  commerdal 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contrad 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  January  14.  2002. 

Time:  1:30  am  to  3:30  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Neurosdence  Center.  National 
Institutes  of  Hmlth,  6001  Executive  Blvd., 
Bethesda.  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  David  I  Sommers,  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NTH.  Neurosdence  Center. 
6001  Executive  Blvd.,  Room  6144,  MSC  9606, 
Bethesda,  MD  20892-9606.  301-443-6470, 
dsommere@mai7.ni7i.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Sdentist  Development  Award  for 
Qinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 


Dated:  December  20. 2001 . 
LaVerne  Y.  Stringfieid. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-32162  Filed  12-31-01;  8:45  am] 
BHJJNO  COOE  414»«-« 


DEPARTMENT  OF  HEALTM  AND 
HUMAN  SERVICES 

National  inctittilee  of  Heelth 

Netionei  Inetttme  of  Mental  HeeNh; 
Nolioe  of  Meeting   . 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Commitiee  Ad,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Mental  Health 
Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
atiendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  spedal  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodation,  should 
notify  the  Contad  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sedions 
552b{c)(4)  and  552b{c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disdose 
confidential  trade  secrets  or  commerdal 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Mental  Health  Coundl. 

Date:  lanuary  24-25,  2002. 

Closed:  January  24. 2002. 10:30  am  to 
recess. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda.  MD  20892. 

Open:  January  25.  2002.  8  am  to 
adioumment. 

Agenda:  Presentation  of  NIMH  Acting 
Director's  report  and  discussion  of  NIMH 
program,  and  policy  issues. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Conference  Room  10. 
Building  31C,  Bethesda.  MD  20892. 

Contact  Person:  Jane  A.  Steinberg.  PhD., 
Director,  Division  of  Extramural  Activities, 
National  Institute  of  MenUl  Health.  NIH. 
Neurosdence  Center,  6001  Executive  Blvd.. 
Room  6154.  MSC  9609,  Bethesda.  MD  20892- 
9609,  301-443-5047. 

Any  member  of  the  public  interested  in 
presenting  oral  comments  to  the  committee 
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may  notify  the  Contact  Person  listed  on  this 
noMce  at  least  10  days  in  advance  of  the 
meeting.  Interested  individuals  and 
npnsantatlves  of  oiguiizations  may  submit 
a  lettar  of  intent,  a  brief  deaoiption  of  the 
omanization  represented,  and  a  short 
description  of  me  oral  presentation.  Only  one 
tapraaantative  of  an  oganization  may  be 
allowed  to  present  oral  comments  and  if 
accepted  by  the  committee,  presentations 


may  be  limited  to  five  minutes.  Both  printed 
and  electronic  copies  are  requested  for  the 
record,  in  addition,  any  inteiested  person 
may  file  written  comments  with  the 
committee  by  forwarding  their  statement  to 
the  Contact  Person  listed  on  this  notice.  The 
statement  should  include  the  name,  address, 
telephone  number  and  when  applicable,  the 
busUiess  or  professional  affiliation  of  the 
interested  person. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  buildir^  by  non-government 
emfdqyees.  Permu  writhout  a  government 
LD.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Canter's  homepage: 
wfnifMmhjuh.gov/counciI/advis.cfnt,  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  %vhen  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Ptogram  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
□inidanst  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Awards  far  Research  Training, 
National  Institutes  of  Health.  HHS) 

Dated:  December  20. 2001. 
UVawY.Stii^lBdd. 

Director,  (^ice  of  Federal  Advisory 
Coaunittee  Policy. 

[FR  Doc  01-32163  Filed  12-31-01;  8:45  am] 
C0K4M0-0t-«l 


DEPAfrTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


of  HmHI) 


OlgnllMMnd  KMrny 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is.  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
puUic  in  accordance  with  the  provision 
set  forth  in  sections  552b(c)(4)  and 
552b(c)(6).  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
qyplications,  the  disclosiire  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  January  8-9.  2002. 

rime;  7:30  pm  to  5  pm. 

Agaida:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Cambridge  Hotel,  575 
Memorial  Drive,  Cambridge,  MA. 

Contact  Person:  Dan  E.  Matsumoto,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  749, 6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892-6600.  (301) 
594-8894. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Diabeteis  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  January  16-17,  2002. 

Time:  7  pm  to  6  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Fitzpatrick  Manhattan  Hotel,  687 
Lexington  Avenue,  New  York,  NY  10022. 

Contact  Person:  Dan  E.  Matsumoto,  PhD, 
Scientific  Review  Administrator.  Review 
Branch.  DEA,  NIDDK,  Room  749, 6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda.  MD  20892-6600,  (301) 
594-8894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases.  Urology 
and  Hematology  Research,  Naticmal  Institutes 
of  Health,  HHS) 

Dated:  December  20, 2001. 
LaVemeY.Striiqifidd, 
Director,  Office  ofFetkral  Advisory 
Committee  Policy. 
[FR  Doc  01-32164  Filed  12-31-01;  8:45  am] 

BIUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nalionalinstitutes  of  Health 

Naliofwl  Instttute  of  Nureing  neeeerch; 
NoUce  of  Moating 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Adviser  Council  for  Nursing 
Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations*  should 


notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C., 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patontable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  rtf  Committee:  National  Advisory 
Council  for  Nursing  Research. 

Dote;  January  16-17, 2002. 

Open:  January  16, 2001, 1  p.m.  to  5  p.m. 

/^nda:  Fat  discussion  of  program  policies 
and  issues. 

Place:  9000  Rockville  Pike,  Building  31. 
Conference  Room  10,  Bethesda,  MD  20892. 

Closed:  January  17,  2002, 9:30  a.m.  to 
Adjournment 

Agenda:  To  review  and  evaluate  grant 
Sppucations  and/or  proposals. 

Place:  9000  Rockville  Pike,  Building  31, 
Confinrence  tUxan  10,  Betiiesda,  MD  20892. 

Contact  Person:  Mary  Leveck,  PhD,  Deputy 
Director,  NINR.  NIH.  Building  31,  Room 
5B05,  Bethesda,  MD  20892,  (301)  594-5963. 

Information  is  also  available  on  the 
Institute's/Center's  homepage:  wwwjuh.gov/ 
ninr/a  advisayJttml,  wasre  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361.  Nursing  Research, 
National  Institutes  of  Health. 
Dated:  December  20, 2001 
UVenwY.StrfngBrid. 
Director,  Office  of  Federal  Advisory 
Conmuttee  Policy. 
[FR  Doc  01-32166  Filed  12-31-01;  8:45  am] 

BNJJNQ  COM  4140-(n-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SEflVICES 

Notiofwl  InstltulM  of  Health 

National  Inatitiila  of  Afthritia  and 

Notica  of  Cwaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
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property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  January  22,  2002.     , 

Time;  11:30  am  to  1:00  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive.  Natcher  Building, 
Conference  Room  El/2,  Bethesda,  MD  20892. 

Contact  Person:  John  R.  Lymangrover,  PhD. 
Scientific  Review  Administrator,  National 
Institutes  of  Health.  NIAMS,  Natcher  Bldg., 
Room  5As25N,  Bethesda,  MD  20892,  301- 
594-4552. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Instihites  of  Health.  HHS] 

Dated:  December  20, 2001. 
LaVemeY.Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-32167  Filed  12-31-01;  8:45  am] 
■LUNG  CODE  4140-01-4I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nationalinetitiitoe  of  Health 

National  Ulmry  of  Medicine;  Notice  of 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the  Board 
of  Regents  of  the  National  Library  of 
Medicine. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Mime  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine 
Subcommittee  on  Outreach  and  Public 
Information. 
Date:  February  12, 2002. 
Open.-  7:30  am  to  8:30  am. 
Agenda:  Program  documents. 
I^ace:  National  Library  of  Medicine,  8600 
Rockville  Pike,  Conference  Room  B, 
Bethesda,  MD  20892. 

Contact  Person:  Donald  A.B.  Lindberg,  MD. 
Director,  National  Library  of  Medicine, 
National  Institutes  of  Health,  PHS.  DHHS, 
Bldg  38,  Room  2E17B.  Bethesda.  MD  20894. 
Name  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine. 
Date:  February  12-13,  2002. 
Open:  February  12,  2002,  9:00  am  to  4:30 
pm. 

Agenda:  Administrative  Reports  and 
Program  Discussion. 

Place:  National  Library  of  Medicine,  Board 
Room  Bldg  38,  2E-09, 8600  Rockville  Pike, 
Bethesda.  MD  20894. 

Oosed:  February  12,  2002. 4:30  pm.  to  5:00 
pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine.  Board 
Room  Bldg  38,  2E-09,  8600  Rockville  Pike, 
Bethesda,  MD  20894. 

Open:  February  13,  2002, 9:00  am  to  12:00 
pm. 

Agenda:  Administrative  Reports  and 
Pro^m  Discussion. 

Place:  National  Library  of  Medicine,  Board 
Room  Bldg  38,  2E-09.  8600  Rockville  Pike, 
Bethesda,  MD  20894. 

Contact  Person:  Donald  A.B.  Lindbeig.  MD, 
Director,  National  Library  of  Medicine, 
National  Institutes  of  Health,  PHS.  DHHS, 
Bldg  38,  Room  2E17B,  Bethesda,  MD  20894. 
Name  of  Committee:  Board  of  Regents  of 
the  National  Library  of  Medicine  Extramural 
Programs  Subcommittee. 
Date:  February  12, 2002. 
Closed:  12:00  pm.  to  1:00  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Building  38A,  HPCC  Conference  Room 
B1N30Q,  8600  Rockville  Pike.  Bethesda,  MD 
20894. 

Contact  Person.- Donald  A.B.  Lindberg.  MD, 
Director,  National  Library  of  Medicine, 
National  Institutes  of  Health.  PHS,  DHHS, 
Bldg  38.  Room  2E1 78,  Bethesda.  MD  20894. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institute's/Center's  homepage: 
www.nIm.nih.gov/od/bor/bor.html.  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance.  National  Institutes  of  Health, 
HHS) 

Dated:  December  20,  2001. 
UVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  01-32168  Filed  12-31-01;  8:45  am) 
BNXmG  CODE  4140-ei-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inetitiilae  of  Health 

National  Ulirary  of  Medicine;  Notice  of 
CloeedMeeUng 

Piusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel.  Special 
Review  Panel— Telephone  Conference  (ZLMl 
MMRPJ2). 

Date:  January  15.  2002. 

Time:  3  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine, 
Extramural  Programs,  6705  Rockledge  Drive. 
Suite  301,  Bethesda.  MD  20892-7968. 
(Telephone  Conference  Call). 

Contact  Person:  Merlyn  M  Rodrigues.  MD. 
PhD,  Medical  Officer/SRA,  National  Ubrary 
of  Medicine,  Extramural  Programs,  6705 
Rockledge  Drive,  Suite  301 .  Bethesda,  MD 
20894. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879.  Medical  Library 
Assistance.  National  Institutes  of  Health. 
HHS) 

Dated:  December  20,  2001. 
UVenw  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  01-32169  Filed  12-31-01;  8:45  am] 
HUJNO  CODE  4140-<n-a 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES  I 

NMofMi  InititiilM  of  HeMNti 

CMcal  Canlar:  Nonce  of  MeeUng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Board  of  Governors  of  the  Warren  Grant 
KfMnuson  Chnical  Center. 

^e  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting.  The  meeting 
will  be  closed  to  the  public  in 
accordance  with  the  provisions  set  forth 
in  section  552b(c)(6),  Title  5  U.S.C.  as 
amended,  for  discussion  of  personal 
qualifications  and  performance,  the 
disclosiire  of  which  would  constitute  a 
clearly  imwarranted  invasion  of 
personal  privacy. 

Name  of  Comminee:  Board  of  Governors  of 
the  Warren  Grant  Magnuson  Clinical  Center. 

Date:  January  25.  2002.       i 

Open;  9  am  to  12  pm.         | 

Agenda:  For  discussion  of  progranunatic 
policies  and  issues. 
'  Ffoce:  National  Institutes  of  Health, 
Cliniad  Center  Medical  Board  Room,  2C116, 
9000  Rockville  Pike.  Bethesda,  MD  20892. 

Qosed:  12  pm  to  1  pm. 

Agenda:  To  review  and  evaluate  personnel 
qualifications. 

Pioce:  National  Institutes  of  Health, 
Qiniol  CentO'  Medical  Board  Room.  2C116, 
9000  Rockville  Pike.  Bethesda.  MD  20892. 

ConUx:t  Person:  Maureen  &  Gormley, 
Executive  Secretary,  Warren  Grant  Magnuson 
Clinical  Center,  National  Institutes  of  Health, 
Building  10,  Room  2C146,  Bethesda,  MD 
20892,  301/496-2897. 

Information  is  also  available  on  the 
Institute's/Center's  homepage: 
www.ccjuh.gf)v/,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

Dated:  December  20, 2001. 
UVenw  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Convmittee  Policy. 

(FR  Doc  01-32165  Filed  12-31-01;  8:45  am] 
■LUNG  COOC  414e-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  AlMiae  and  Mental  Health 
Servicee  Administration 

Agency  Infbnnation  Collection 
Activities:  SulHnisslon  for  0MB 
Review;  Comment  Request 

Periodically,  the  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  will  publish  a  list  of 
information  collection  requests  under 
0MB  review,  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
documents,  call  the  SAMHSA  Reports 
Qearance  Officer  on  (301)  443-7978. 

Workplace  Helpline  Call  ReoHd  Form 
and  FoUowup  Survey 

New — ^The  Workplace  Helpline  is  a 
toU-firee,  telephone  consulting  service 
which  provides  information,  guidance 
and  assistance  to  employers, 
community-based  prevention 
organizations  and  labor  offices  on  how 
to  deal  with  alcohol  and  drug  abuse 
problems  in  the  workplace.  The 
Helpline  was  required  by  Presidential 
Executive  Order  12564  and  has  been 
operating  since  1987.  It  is  located  in  the 
Substance  Abuse  and  Mental  Health 
Services  Administration's  Center  for 
Substance  Abuse  Prevention  (CSAP), 
where  it  is  managed  out  of  the  Division 
of  Workplace  Programs. 

Callers  access  the  Helpline  service 
through  one  of  its  Workplace  Prevention 
Specialists  (WPS)  who  may  spend  up  to 
30  minutes  with  a  caller,  providing 
guidance  on  how  to  develop  a 
comprehensive  workplace  prevention 
program  (written  policy,  employee 
assistance  program  services,  employee 
education,  supervisor  training,  and  drug 
testing)  or  components  thereof.  When  a 
call  is  received,  the  WPS  uses  a  Call 
Record  Form  to  record  information 
about  the  call,  including  the  name  of  the 
company  or  organization,  the  address, 
phone  number,  and  the  number  of 
employees.  Each  caller  is  advised  that 
their  responses  are  completely 
voluntary,  and  that  full  and  complete 
consultation  will  be  provided  by  the 
WPS  whether  or  not  the  caller  agrees  to 
answer  any  question.  To  determine  if 


the  caller  is  representing  an  employer  or 
other  organization  that  is  seeking 
assistance  in  dealing  with  substance 
abuse  in  the  workplace,  each  caller  is 
asked  for  his/her  position  in  the 
company /organization  and  the  basis  for 
the  call.  In  the  course  of  the  call,  the 
WPS  will  try  to  identify  the  following 
information:  basis  or  reason  for  the  call 
(i.e.,  crisis,  compliance  with  State  or 
Federal  requirements,  or  just  wants  to 
implement  a  prevention  program  or 
initiative);  nature  of  assistance 
requested:  number  of  employees  and 
whether  the  business  has  multiple 
locations;  and  the  industry  represented 
by  the  caller  (e.g.,  mining,  construction, 
etc.).  Finally,  a  note  is  made  on  the  Call 
Record  Form  about  what  specific  type(s) 
of  technical  assistance  was  given. 

Callers  to  the  Helpline  may  not,  for  a 
variety  of  reasons,  contact  the  Helpline 
to  describe  any  successes  or  failures 
they  are  having  in  implementing  any 
prevention  initiatives  discussed  with 
the  Helpline  staff.  In  addition,  CSAP 
wants  to  know  if  the  Helpline  service  is 
working  as  intended.  Accordingly,  the 
Helpline  staff  contacts  a  sample  of 
callers  to  discuss  the  caller's  progress  in 
taking  action  based  on  the  Helpline 
consultation,  and  whether  or  not  they 
were  satisfied  with  the  Helpline  service. 
Callers  are  told  the  reasons  for  the  call 
and  that  their  responses  to  questions  are 
completely  voluntary.  If  the  caller  is 
willing  to  participate,  they  are  asked 
about  the  actions,  if  any,  diey  took  as  a 
result  of  the  consultation  with  the 
Helpline  and  if  there  were  any  obstacles 
to  taking  the  desired  action,  such  as 
resistance  firom  employees  and  lack  of 
time.  The  callers  are  also  asked  several 
questions  to  help  determine  if  the 
consultation  was  useful  and  if  the 
Helpline  staff  was  helpful,  and  whether 
or  not  they  would  refer  others  to  the 
Helpline.  The  annual  average  burden 
associated  with  the  Helpline  Call 
Record  and  Followup  Survey  are 
summarized  below. 


Form 

Number  of 

Responses/re- 
spondent 

Burden/re- 
sponse 
(hrs.) 

Total  burden 
(hrs.) 

4,200 
960 

1 
1 

.250 
.167 

1,050 

Fblowup  Survey _ » _ 

160 

Total 

4,200 

1,210 
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Written  comments  and 
recommendations  concerning  the 

Eroposed  information  collection  should 
B  sent  within  30  days  of  this  notice  to: 
Lauren  Wittenberg,  Himian  Resources 
and  Housing  Branch,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503. 

Dated:  December  20, 2001. 
Rkhard  Kopanda, 
Executive  Officer,  SAMHSA. 
IFR  Doc.  01-32172  Filed  12-31-01;  8:45  am) 
BNJJNQ  CODE  41«2-aO-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DoclMt  No.  HI  4653  N  12] 

Notice  of  Propoeed  Information 
Collection  for  Pulilic  Comment: 
Houeing  Choice  Voucher  Tenant 
Acceeeibility  Study:  2002-2003 

AGENCY:  Office  of  Policy  Development 

and  Research,  HUD. 

ACnow:  Notice 

SUMMARY:  The  proposed  information 
collection  requirement  concerning  a 
project  to  obtain  information  on  the 
Housing  Choice  Voucher  Tenant 
Accessibility  Study  2002-2003  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 


Task 


Act.  The  Department  is  soliciting  public 
comments  on  the  subject  proposal. 
DATES:  Comments  Due  Date:  March  4, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Reports  Liaison  Officer,  Department  of 
Housing  and  Uifoan  Development,  451 
7th  Street,  SW.,  Room  8228. 
.  Washington,  DC  20410. 
FOR  FURTHER  SIFORMATION  CONTACT: 
Dianne  Thompson,  Office  of  Policy 
Development  and  Research,  Department 
of  Housing  and  Urban  Development. 
451  7t£  Street,  SW.,  Room  8154, 
Washington,  DC  20410,  telephone 
number  (202)  708-5537  extension  5863 
(this  is  not  a  toll-free  number).  Copies 
of  the  proposed  forms  and  other 
available  documents  may  be  Obtained 
from  Ms.  Thompson. 
SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

Tnis  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected:  and  (4) 
Minimize  the  bmden  of  the  collection  of 
information  on  those  who  are  to- 
respond;  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  notice  also  lists  the  following 
information: 

Title  of  Proposal:  Housing  Choice 
Voucher  Tenant  Accessibility  study: 
2002-2003. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
primary  purpose  of  the  proposed  data 
collection  is  to  develop  a  mail 
questionnaire  for  HUD  that  can  be  used 
with  a  national  sample  of  Housing 
Choice  Voucher  tenants  with  physical 
disabilities  to  determine  their 
satisfaction  with  the  search  process  and 
the  quality  of  their  housing  unit. 

Members  of  affected  public:  None. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information  ■ 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response: 


Questionnaire 


Numtierof 
respondents 


400 


Frequer>cyof 
responses 


once 


Hours  per 
response 


25 


Burden  hours 


50 


Total  Estimated  Annual  Burden 
Hours:  50  (one  time). 

Status  of  the  proposed  information 
collection:  Pending  OMB  approval. 

Audiorily:  The  Paperwork  Reduction  Act 
of  1995. 44  U.S.C.  Chapter  35,  as  amended. 

Dated:  December  21. 2001. 
Lawrence  L.  Thompsaa, 
General  Deputy  Assistant  Secretary,  for  Policy 
Development  and  Research. 
(FR  Doc.  01-32192  Filed  12-31-01;  8:45  ami 
MLUNG  COOe  421»-ai-M 


ACTION:  Notice. 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docint  Na  FR-4630-FA-19] 

Housing  OpportunHiee  for  Persons 
With  AIDS  Program;  Announcement  of 
Funding  Award  FY  2001 

agency:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 


SUMMARY:  hi  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  notice 
announces  the  funding  decisions  made 
by  the  Department  under  the  Fiscal  Year 
2001  Housing  Opportunities  for  Persons 
with  AIDS  (HOPWA)  program.  The 
notice  announces  the  selection  of  22 
renewal  applications,  three  new  project 
applications,  and  three  technical 
assistance  applications  under  the  three 
2001  HOPWA  national  competitions 
which  were  aimounced  imder  the  Super 
Notice  for  HUD's  Housing  Community 
Development  and  Empowerment 
Programs  and  published  in  the  Federal 
Rej^er  on  February  26,  2001.  The 
notice  contains  the  names  of  award 
winners,  describes  grant  activities  and 
provides  the  amoimts  of  the  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Vos,  Director,  Office  of  HIV/ AIDS 


Housing,  Department  of  Housing  and 
Urban  Development,  Room  7212.  451 
Seventh  Street,  SW.,  Washington.  DC 
20410.  telephone  (202)  708-1934.  To 
provide  service  for  persons  who  are 
hearing-or-speech-impaired,  this 
number  may  be  reached  via  TTY  by 
Dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TTY,  1-800- 
877-8339,  or  202-708-2565.  (Telephone 
numbers,  other  than  "800"  TTY 
numbers  are  not  toll  free.)  Information 
on  HOPWA,  community  development 
and 
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consolidated  planning,  and  other  HUD 
programs  may  also  be  obtained  from  the 
HUD  homepage  on  the  World  Wide 
Web.  In  addition  to  this  competitive 
selection,  105  jurisdictions  received 
formula  based  allocations  during  the 
2001  fiscal  year  for  $229,372  million  in 
HOPWA  funds.  Descriptions  of  the 
formula  programs  is  foimd  at 
www.hud.gov/offices/cpd/aidshousing. 
SUPPLEMBfTARY  MFORMATION:  The 
purpose  of  the  HOPWA  program 
competition  was  to  award  project  grants 
for  the  renewal  continuing  activities  or 
for  new  projects  that  provide  housing 
assistance  and  supportive  services. 
Grants  are  made  under  two  categories  of 
assistance:  (1)  grants  for  special  projects 
of  national  significance  which,  due  to 
their  innovative  natiu«  or  their  potential 
for  replication,  are  likely  to  serve  as 
effective  models  in  addressing  the  needs 
of  low-income  persons  living  with  HIV/ 
AIDS  and  their  families;  and  (2)  grants 
for  projects  which  are  part  of  long-term 
comprehensive  strategies  for  providing 
housing  and  related  services  for  low- 
income  persons  living  with  HIV/ AIDS 
and  their  families  in  areas  that  do  not 
receive  HOPWA  formula  allocations. 
The  purpose  of  the  technical  assistance 
competition  was  to  select  qualified 
providers  to  support  the  national  goal 
for  the  sound  management  of  the 
HOPWA  program. 

Under  this  year's  competition  HUD 
was  required  to  renew  all  existing  grants 
that  were  expiring  in  2001  and  if 
funding  remained  after  funding  eligible 
HOPWA  renewal  projects,  HUD  would 
consider  applications  for  new  HOPWA 
projects.  A  total  of  $21.5  million  was 
awarded  to  the  22  eligible  renewal 
grants.  The  remaining  amount  of  $3.9 
million,  plus  $107,526  in  recaptured 
funds  was  made  available  to  the  three 
hi^est  rated  HOPWA  competitive 
applications  for  new  projects. 

The  HOPWA  assistance  made 
available  in  this  announcement  is 
authorized  by  the  AIDS  Housing 
Opportunity  Act  (42  U.S.C.  12901).  as 
amended  by  the  Housing  and 
Commimity  Development  Act  of  1992 
(Pub.  L.  102-550,  approved  October  28, 
1992)  and  was  appropriated  by  the  HUD 
Appropriations  Act  for  2001.  The 
competition  was  announced  in  a  Super 
Notice  for  HUD's  Housing  Commimity 
Development  and  Empowerment 
Programs  published  in  the  Federal 
ligifter  on  February  26,  2000  (66  PR 
12223).  Each  application  was  reviewed 
and  rated  on  the  basis  of  selection 
criteria  contained  in  that  NOFA. 

PaMic  Benefit 

The  award  of  HOPWA  funds  to  the  22 
renewal  projects,  three  new  projects  and 


three  Technical  Assistance  awards  will 
significantly  contribute  to  HUD's 
mission  in  supporting  projects  that 
provide  safe,  decent  and  affordable 
housing  for  persons  living  with  HIV/ 
AIDS  and  their  families  who  are  at  risk 
of  horaelessness.  The  projects  proposed 
to  use  HOPWA  funds  to  support  the 
provision  of  housing  assistance  to  an 
estimated  2,777  low-income  people 
with  HIV/ AIDS  and  their  families.  In 
addition,  an  estimated  2,985  persons 
with  mv/AIDS  are  expected  to  benefit 
from  some  form  of  supportive  service  or 
housing  information  referral  service  that 
will  help  enable  the  client  to  maintain 
housing  and  avoid  homelessness.  The 
recipients  of  this  assistance  are  expected 
to  be  very-low  income  or  low-income 
households.  These  25  applicants  also 
documented  that  the  Federal  funds 
awarded  in  this  competition,  $25.5 
million,  wiil  leverage  an  additional  $38 
million  in  other  funds  and  non-cash 
resoiut:es  including  the  contribution  of 
volunteer  time  in  support  of  these 
projects,  valued  at  $10/hoiu'.  The 
leveraged  resources  will  expand  the 
HOPWA  assistance  being  awarded  by 
149  percent. 

A  total  of  $25.5  million  was  awarded 
to  25  organizations  to  serve  clients  in 
the  twenty-four  listed  States  and  $1.9 
million  for  technical  assistance 
activities  across  the  nation. 

In  accordance  with  section  102(a)  (4) 
(C)  of  the  Department  of  Housing  and 
Urban  Development  Reform  Act  of  1989 
(103  Stat.1987,  42  U.S.C.  3545),  the 
Department  is  publishing  details 
concerning  the  recipients  of  funding 
awards,  as  follows: 

FY  2001  HOPWA  Renewal  Awards  by 
State 

Alabama 

AIDS  Alabama,  Inc.  of  Birmingham 
will  receive  a  HOPVVA  renewal  grant  for 
$899,180  to  continue  the  Alabama  Rural 
AIDS  Project  (ARAP)  to:  (1)  Outreach  to 
eligible  IflV  positive,  low-income 
persons;  (2)  link  them  with  medical  and 
supportive  services,  and  (3)  house 
(ultimately  permanently)  those  HIV- 
positive,  low-income  persons  who  are 
homeless  or  marginally  housed  in  the 
state's  35  most  rural  counties.  ARAP 
will  house  300  low-income,  homeless 
persons  with  HIV/ AIDS  and  300 
additional  family  members  and  provide 
1,400  persons  with  supportive  services 
over  the  three  years  of  the  project.  AIDS 
Alabama  will  partner  in  this  project 
with  AIDS  Services  Centers  of  Anniston, 
AIDS  Action  Coalition  of  Huntsville, 
Montgomery  AIDS  Outreach,  Mobile 
AIDS  Support  Services,  East  Alabama 
AIDS  Outreach  of  Aubiun,  and  West 


Alabama  AIDS  Outreach  of  Tuscaloosa. 
All  partners  are  members  of  the  AIDS 
Service  Organization  Network  of 
Alabama.  For  information  contact:  AIDS 
Alabama.  Inc.  P.O.  Box  55703;  3521  7th 
Avenue  South  Birmingham.  AL  35222. 
Mr.  Randall  H.  Russell.  MSW.  LGSW 
Executive  Director;  Phone:  (205)  324- 
9822;  Fax:  (205)  324-9311;  E-mail: 
mndall@aidsalabaina.org. 

Arizona 

The  Pima  County,  Community 
Services  Department  will  receive  a 
HOPWA  renewal  grant  in  collaborative 
effort  of  Pima  County  and  two  project 
sponsors:  the  Southern  Arizona  AIDS 
Foundation  (SAAF),  and  the  City  of 
Tucson.  The  project  is  designed  to 
create  a  continuum  of  care  for  people 
who  are  low-income  and  HIV+,  and 
their  families,  by  filling  gaps  in  both 
housing  and  services  in  Tucson  and 
Pima  County.  Recognizing  the 
importance  of  stable  housing,  the  two 
primary  goals  of  the  Positive  Directions 
project  are:  (1)  to  increase  independence 
through  subsidized,  supportive  housing; 
and  (2)  to  maximize  self-sufficiency 
through  intensive,  personalized 
services.  The  project  addresses  these 
through  three  key  components: 
transitional  housing;  long-term  rent 
subsidies;  and  support  and  referral 
services  through  intensive  case 
management.  For  information  contact: 
Pima  County,  Commimity  Services 
Department,  32  North  Stone  Avenue. 
Suite  1600.  Tucson,  AZ  85701;  Gary 
Bachman,  (520)  740-5205  or  by  E-mail: 
gbachmai^sd.co.pima.az.s. 

California 

In  Los  Angeles,  the  West  Hollywood 
Community  Housing  Corporation  will 
receive  a  HOPWA  renewal  grant  for 
$630,535.  Funds  will  be  used  to 
continue  the  Los  Angeles  Consortium 
for  Service-Coordinated  AIDS  Housing, 
a  collaboration  of  four  nonprofit 
agencies  providing  permanent, 
supportive  housing  to  very  low-income 
persons  living  with  HIV/AIDS.  The 
three  other  partner  agencies  are  the 
Hollywood  Community  Housing 
Corporation.  Project  New  Hope  and  the 
Skid  Row  Housing  Trust.  Funding 
supports  an  Enhanced  Management 
Model  program,  as  well  as  expand 
services  tlut  promote  long-term 
residential  stability  with  residential  and 
vocational  service  coordinators  and  an 
on-site  learning  program  focused  on 
computer  skills.  The  project  makes  use 
of  life  skills  development,  and 
employment  training  and  placement 
opportunities  with  permanent 
affordable  housing  to  reach  residents  in 
at  least  468  units  at  26  sites  over  this 
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grant  period.  For  information  contact: 
West  Hollywood  Community  Housing 
Corporation.  8285  Sunset  Blvd.,  Suite  3 
West  Hollywood,  CA  90046.  Mr.  Lee 
Meyers.  Director  of  Resident  Services; 
Phone:  (323)  650-8771  xl3;  Fax:  (323) 
650-4745;  E-mail:  lee@whchc.org. 

The  County  of  San  Diego.  Department 
of  Housing  and  Community 
Development  (DHCD)  will  receive  a 
HOPWA  renewal  grant  for  $308,116  to 
continue  the  La  Posada  Project.  DHCD 
works  with  the  County  Health  and 
Human  Services  Agency  and  the  Office 
of  AIDS  Coordination.  The  project 
provides  service  enriched  housing 
opportunities  throughout  San  Diego 
County  to  homeless  and  very  low- 
income  HIV  positive  women  and  their 
children  who  have  not  participated  in 
either  the  HIV  or  the  homeless  service 
delivery  systems.  The  program  provides 
operating  costs,  addiction  services 
coordination,  resident  services 
coordination,  and  longitudinal  outcome 
evaluation,  "nie  origiiial  grant  supported 
the  rehabilitation  of  24-iuiits  m 
apartment  complexes,  which  focus  on 
needs  for  women  and  their  children. 
The  project  will  also  continue  to 
provide  services  to  a  minimum  of  six  to 
twelve  fomilies  at  Fraternity  House.  Inc.. 
a  licensed  residential  care  facility,  and 
12  families  at  La  Posada  Apartments 
with  services  from  South  Bay 
Community  Services.  An  additional  100 
clients  will  receive  out-patient 
addiction  counseling  and  recovery 
services  and  case  management  support 
through  Stepping  Stone  of  San  Diego. 
Inc.  For  infmrmation  contact:  County  of 
San  Diego  Department  of  Housing  and 
Community  Development.  3989  Ruffin 
Road.  San  Diego.  CA  92134-1890.  Ms. 
Marilee  Hansen.  Housing  Program 
Analyst;  Phone:  (858)  694-8712;  E-mail: 
mhanse@co.san-diego.caMS. 

In  Ssm  Fimicisco.  Lutheran  Social 
Services  of  Northern  California  will 
receive  a  HOPWA  rwiewal  grant  for 
$1,014,080  to  continue  The  Bridge 
Project,  a  six-agency  collaboration  that 
provides  transitional  housing  while 
addressing  the  complex  service  needs  of 
indigent,  multiply-diagnosed  clients 
living  with  HIV/AIDS.  The  goals  of  the 
Bridge  Project  are  threefold:  (1)  Increase 
the  quantity  and  quality  of  housing  for 
homeless,  multiply-diagnosed  persons 
vrith  MV/AIDS;  (2)  Provide  direct 
access  to  health  care,  substance  abuse 
counseling,  mental  health  care,  and 
benefits  counseling  for  underserved 
multiply-diagnosed  populations,  and  (3) 
Deliver  these  snrvices  Uirough  an 
integrated  system  of  care  wUch  is  cost- 
effsctive  and  meets  the  complex  needs 
of  the  multiply-diagnosed  cUent.  With 

success  in  achieving  its  original  goals,  a 


renewal  grant  for  one  of  the  Multiple 
Diagnosis  Initiative  (MDI)  Projects  from 
HUD  will  enable  this  partnership  to 
continue  providing  stable  bousing  to 
current  number  of  participants.  For 
information  contact:  Lutheran  Social  ' 
Services  of  Northern  California,  433 
Hegenberger  Road,  #103  Oakland,  CA 
94621;  Mr.  Kevin  Fautaux,  Director.  San 
Francisco  Office;  Phone:  (415)  581-0891 
ext.  103  Fax:  (415)  581-0898;  E-mail: 
L5SJlcfauf@ao7.com. 

In  San  Francisco,  the  Bemal  Heights 
Neighborhood  Center,  Housing  Services 
Affiliate  will  receive  a  HOPWA  renewal 
grant  for  $692,648  to  continue  the 
operation  of  Positive  MATCH.  As  one  of 
the  Multiple  Diagnosis  Initiative  (MDI) 
Projects,  this  effort  has  provided  a 
nationally  significant  model  of 
integrated  services  and  care  for 
homeless  multiply  diagnosed  mothers 
and  children  living  with  HIV.  The 
innovative  network  of  services  and 
housing  provides  a  specialized 
continuum  of  care  for  families  that 
comprehensively  addresses  the  needs  of 
the  family  prior  to  and  after  the  death 
of  the  infected  parent.  The  project  is  an 
innovative  collaborative  project  between 
a  housing  developer  and  four  social 
service  agencies  skilled  at  providing 
social,  leial,  and  mental  health  services 
for  multiply  diagnosed  homeless 
women  witii  HIV  and  their  children.  In 
October  of  2001,  the  collaborative  will 
complete  the  rehabilitation  of  the  seven 
unit  multi-bedroom  permanent  housing 
facility.  Positive  MATCH  is  seeking 
renewal  funding  to  continue  the 
provision  of  the  integrated  and 
replicable  continuum  of  care  that 
ensures  permanent  exits  from 
homelessness.  For  information  contact: 
Housing  Services  Affiliate-Bemal 
Heights  Neighborhood  Center,  515 
Cortland  Ave.,  San  Francisco,  CA 
94110.  Ms.  Mary  Dorst,  Housing  Project 
Manager,  Phone:  (415)  206-2140  ext. 
147;  Fax:  (415)  648-0793;  E-mail: 
bemaldev@aol.com. 

Connecticut 

The  aty  of  Bridgeport,  Central  Grants 
Office,  will  receive  a  HOPWA  renewal 
grant  for  $1,312,821.  The  Qty  will  be 
coordinating  with  seven  (7)  project 
sponsors,  in  continuing  support  to  50 
households  under  one  of  the  Multiple 
Diagnosis  Initiative  (MDI)  Projects. 
Under  the  Bridgeport  AIDS/HIV 
Housing  Initiative,  the  seven  project 
sponsors  include  Prospect  House. 
Bethel  Recovery  Center,  and  Alpha 
Home  who  are  the  housing  providers; 
Helping  Hand  Center.  Catholic  Family 
Services,  and  Evergreen  Network  who 
are  support  service  providers,  and  the 
Connecticut  AIDS  Residence  Coalition 


which  provides  technical  assistance  and 
resource  identification  services.  Based 
on  the  number  of  people  served  from 
the  original  HOPWA  grant,  these 
oiganizations  anticipate  that  it  will 
provide  emergency  services  to  a 
minimum  of  175  multiple  diagnosed 

E arsons  with  HIV/ AIDS,  and  provide 
ousing  services  to  60  multiply 
diagnosed  individuals  and  feinilies. 
through  the  project's  unique 
Transitional  Living  Program  (TIP).  For 
information  contact:  City  of  Bridgeport. 
Central  Grants  Office.  999  Broad  Street. 
Bridgeport.  CT  06604;  Kathleen  Hunter. 
Assistant  Director,  Social  Services; 
Phone  (203)  576-8475.  Fax  (203)  567- 
8405:  E-mail: 
huntekO@ci.bridgeport.ct.us. 

District  of  Columbia 

The  Whitman- Walker  Clinic,  Inc.  of 
Washington,  DC  will  receive  a  HOPWA 
renewal  grant  for  $1,139,255  to  continue 
the  Bridge  Back  Program  a  residential 
treatment  focility  for  multiply  diagnosed 
men  and  women  with  HIV/AIDS, 
substance  abuse,  and  persistent  mental 
illness.  DC  Bridge  Baa(  offers  six 
months  of  intensive  addiction 
treatment,  medical,  and  psychosocial 
services  for  up  to  eight  residents  at  a 
time.  Bridge  Back  is  a  safe  and 
supportive  link  bade  to  appropriate 
housing  in  the  community  for  people 
living  with  HIV/AIDS  who  suffer  from 
severe  substance  abuse  and  chronic 
mental  illness.  Staff  and  clients  woric 
collaboratively  to  establish  a  treatment 
plan  while  in  the  program,  and  a 
discharge  plan  including  appropriate 
housing  and  accessibility  of  supportive 
services  in  the  community  upon  leaving 
the  program.  For  information  contact: 
Whitman-Walker  Ginic,  Inc.,  1407  S. 
Street,  NW.,  Washington,  DC  20009.  Ms. 
Mary  L.  Bahr,  Associate  Executive 
Director.  Rione:  (202)  797-3515;  Fax: 
(202)  797-3504;  E-mail: 
mbahi@wwc.otg. 

Florida 

The  City  of  Key  West  Community 
Development  Office  will  receive  a 
HOPWA  renewal  grant  for  $1,188,500  to 
continue  their  housing  voucher  program 
for  persons  living  with  HFV/AIDS  in 
Monroe  County.  The  Qty  partners  with 
AIDS  Help,  Inc.  in  providing  assistance 
to  clients  in  this  high  cost  housing 
mari^et.  This  Special  Project  of  National 
Significance  was  modeled  after  HUD's 
Section  8  program  with  support  to 
provide  for  independence  and  self- 
determination  for  clients.  The  program 
serves  an  estimated  50  households  each 
year  through  tenant-based  rental 
assistance  and  residency  in  housing 
facilities.  Additionally,  for  disabled 
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persons  who  experience  improved 
health  due  to  medical  treatment 
advances,  support  from  other  sources 
includes  back  to  work  training  in 
coUaboFBtion  with  the  Florida  Keys 
Employment  and  Training  Council.  For 
informatipn  contact:  City  of  Key  West 
Commimity  Development  Office.  1403 
12th  Street.  Key  West,  FL  33040.  Ms. 
Lee-Ann  Broadbent,  Program 
Administrator;  Phone:  (305)  292-1221; 
Fax  (305) 292-1162. 


Geof^'a 

The  City  of  Savannah,  Community 
Planning  and  Development  Division, 
will  receive  renewal  funding  of 
$1,229,636  to  continue  operating  Project 
House  Call,  the  Gty  partners  with 
Union  MissTon.  Inc..  and  two  project 
partners — Georgia  Legal  Services 
Program  and  Hospice  Savannah — and 
operate  activities  within  the  10-member 
Savannah-Chatham  AIDS  Continuum  of 
Care.  Assistance  is  based  on  the  use  of 
a  lO-unit  community  residence  and 
short-term  housing  payments  for  75 
households.  Under  the  original  grant. 
this  program  prevented  homelessness 
for  213  unduplicated  individuals  with 
HIV/ AIDS  who  enrolled  in  Project 
House  Call  and  received  the  provision 
of  home-based  services.  The  program 
provides  services  in  the  homes  of 
PLWA/A's  who  might  not  otherwise 
have  access  to  services  within  the 
Ch^hmn/KfRnBhani  County  areas. 
Project  House  Call  is  a  lifeline  for  the 
population  it  serves,  linking  them  with 
primary  medical  care,  legal  services, 
transportation  assistance,  substance 
abuse  counseling,  group  therapies,  and 
hospice  services.  For  information 
contact:  Community  Planning  and 
Development  Division,  Office  of  the  City 
Manager,  P.O.  Box  1027,  Savannah,  GA 
31402.  Ms.  Taffanye  Young,  Director; 
Phone:  (912)  651-6520;  Fax:  (912)  651- 
6525;  E-mail:  j 

Taffianye_Young@ci.savanhah.gia.  us. 

Illinois 

Cornerstone  Services,  Inc.,  of  Joliet, 
will  receive  a  HOPWA  renewal  grant  of 
$789,160  to  continue  to  provide 
scattered  site  permanent  housing  with 
supportive  services  for  16  households 
with  persons  living  with  HIV/AIDS  who 
also  have  mental  illness  and  who  may 
be  homeless.  The  program  is  located  in 
Joliet  and  Cornerstone  has  partnered 
with  the  AIDS  Ministry  of  Illinois 
[AMCi,  Stepping  Stones  (substance 
abuse  treatment  center)  and  Metro 
Infactious  Disease  Consultants  (MIDC) 
to  provide  persons  with  HIV/AIDS  and 
mental  illness  by  offering  a 
comprehensive  array  of  services 
promoting  dioica,  dignity,  and  the 


opportunity  to  live  and  work  in  the 
community.  For  information  contact: 
Cornerstone  Services.  Inc.,  777  Joyce 
Road.  Joliet,  IL  60436.  Ms.  Bette  J.  Reed 
Phone:  (815)  741-6743:  Fax:  (815)  723- 
1177;  E-mail: 
breed@comerstoneservices.org. 

Kentucky 

The  Division  of  Community 
Development  for  the  Lexington-Fayette 
Urban  County  Government  will  received 
$1,362,860  to  continue  the  AVOL  AIDS 
Housing  Program.  This  program 
provides  housing,  related  case 
management,  education  and  referrals,  as 
well  as  transitional  and  supportive 
housing  services  for  persons  living  Mfith 
HTV/AIDS  in  Central  and  Eastern 
Kentucky.  Activities  are  based  at  two 
housing  facilities.  Rainbow  Apartments 
and  Solomon  House.  Rainbow 
Apartments  is  a  transitional  housing 
program  designed  to  respond  to  persons 
with  HIV/ AIDS  who  are  homeless  or  at 
risk  of  homelessneiss  and  in  need  of  a 
spectrum  of  supportive  services  while 
they  work  through  issues  that  may  have 
contributed  to  their  homelessness. 
Solomon  House  is  a  community 
residence  for  individuals  who  require 
personal  care,  supervision  and 
supportive  services  following  an  acute 
medical  episode  or  who  are  in  the 
advanced  stages  of  their  illness.  Over 
the  three  year  grant  period,  this  program 
will  serve  75  persons  with  HIV/ AIDS 
through  the  housing  facilities  and  an 
additional  300  individuals  will  receive 
housing  information  services.  For 
information  contact:  Division  of 
Community  Development,  Lexington- 
Fayette  Urban  County  Government,  200 
East  Main  Street  Lexington,  KY  40507. 
Ms.  Irene  Gooding,  Grants  Manager, 
Phone:  (859)  258-3079;  Fax:  (859)  258- 
3081;  E-mail:  ireneg@lfucgcom. 

Louisiana 

UNITY  for  the  Homeless  of  New 
Orleans  will  receive  a  HOPWA  renewal 
grant  for  $1,216,896  to  continue  a 
program  by  six  sponsor  agencies, 
working  within  the  community's 
extensive  and  well-established  homeless 
continuum  of  care  system  to  provide  an 
integrated  range  of  services  and  housing 
for  persons  with  HIV/ AIDS  and  their 
families  who  are  homeless  or  at  risk  of 
becoming  homeless.  The  Sponsors  are 
the  New  Orleans  AIDS  Task  Force, 
Project  Lazarus,  Children's  Hospital 
FACES.  Volimteers  of  America,  Belle 
Reve  and  United  Services  for  AIDS 
Foimdation.  The  range  of  assistance  to 
be  provided  includes:  case  management, 
mental  health  coimseling,  outreach 
services,  day  services,  specialized 
employment  services  for  person  able  to 


return  to  work,  in-home  and  center- 
based  respite  care  and  residential 
substance  abuse  treatment  for  18 
individuals  and  two  families.  Direct 
housing  support  includes:  residence  at  a 
care  facility  for  24  persons  who  are  at 
the  end  stage  of  their  illness,  short-term 
rent,  mortgage,  utility  assistance  for  60 
persons,  and  emergency  shelter  for  30. 
These  AIDS  housing  efforts  are  also 
integrated  with  other  homeless 
assistance  programs  operated  by  45 
agencies  and  coordinated  throi^  the 
City's  continuum  of  care.  For 
information  contact:  UNITY  for  the 
Homeless  2475  Canal  Street,  Suite  300 
New  Orleans.  LA  70119;  Ms.  Margaret 
Reese,  Executive  Director;  Phone:  (504) 
821-4496  ext.107;  Fax:  (504)  821-4709; 
E-mail:  pegreese@aol.com. 

Massachusetts 

The  AIDS  Housing  Corporation  of 
Boston  will  receive  a  grant  of  $928,752 
to  continue  SHARE  2000+,  a 
cooperative  partnership  designed  to 
meet  the  ne^s  of  HIV/ AIDS  housing 
programs  and  consumers  in  Greater 
Boston.  SHARE  2000+  consists  of  four 
components:  the  Direct  Care  Relief 
Program,  the  Staff  Development 
Program,  the  Donations  AJssistance 
Program,  and  the  Staff  Training 
Program.  First  funded  in  1995,  the 
program  design  is  an  innovative 
approach  to  capitalizing  on  existing 
expertise  in  the  MV/AIDS  provider 
community  and  sharing  resources  to 
augment  the  efficiency  a^d  capacity  of 
HIV/ AIDS  housing  programs.  Over  the 
course  of  the  grant  period,  SHARE 
2000+  will  provide  services  to  980 
individuals  and  offer  4.000  hours  of 
relief  staffing.  Share  2000+  consists  of 
four  core  program  components, 
representhig  four  non-profit  human 
service  agencies:  Direct  Care  Relief 
Program:  Justice  Resource  Institute/JRI 
Health;  Donations  Assistance  Program: 
Massachtisetts  Coalition  for  the 
Homeless;  Staff  Development  Program: 
Victory  Programs,  Inc.;  and  Staff 
Training  Program:  AIDS  Action 
Committee.  For  information  contact: 
AIDS  Housing  Corporation,  29  Stanhope 
Street  Boston,  MA  02116.  Joe  Carleo 
Executive  Director;  Phone:  (617)  927- 
0088  x31;  Fax:  (617)  927-0852;  E-mail: 
jcarleo@ahc.org. 

Maryland 

The  City  of  Baltimore,  Department  of 
Housing  and  Community  Development, 
Office  of  Homeless  Services  will  receive 
a  HOPWA  renewal  grant  for  $1,363,136 
to  continue  Back  to  Basics  CB2B),  a 
comprehensive  case  management 
program  serving  families  in  the 
Baltimore,  MD  who  are  dealing  with  the 


Federal  Regtater/Vol.  67,  No.  1 /Wednesday.  January  2.  2002 /Notices 


issues  of  HIV/AIDS,  who  are  newly 
diagnosed  (or  newly  disclosing  their 
HIV  status),  who  are  in  crisis,  and  who 
voluntarily  elect  to  participate  in  an 
intensive  case  management  program. 
Begun  with  the  support  of  a  1998  SPNS 
grant,  the  goal  is  to  empower  families  by 
helping  them  initially  to  meet  their 
basic  needs,  such  as  food,  clothing,  and 
housing.  Over  time,  help  will  be 
extended  to  develop  client  resources 
and  skills  to  access  the  necessary 
healthcare  and  services  to  function  as  a 
unit,  to  maintain  housing  and  economic 
stability  in  a  safe  environment  and  to 
live  productive  lives,  for  as  long  as 
possible.  For  information,  contact; 
Baltimore  Office  of  Homeless  Services, 
417  E.  Fayette  Street  Room  1211 
Baltimore,  MD  21202.  Ms.  Leslie  Leitch 
Director,  Phone:  (410)  396-3757;  Fax: 
(410)  625-0830;  E-mail: 
leslie.leitch@baltimorecity.gov. 

New  Hampshire 

Harbor  Homes,  Inc.  of  Nashau,  New 
Hampshire  will  receive  a  HOPWA 
renevtral  grant  for  $447,057  to  continue 
a  HOPWA  program  that  serves 
Hillsborough  County,  with  the 
exception  of  Manchester.  This  area  has 
an  estimated  500  persons  living  with 
MV/AIDS.  The  Southern  New 
Hampshire  HIV/ AIDS  Task  Force,  the 
only  HIV/ AIDS  service  provider  in  the 
area,  is  the  designated  ^ject  Sponsor. 
The  program  wul  continue  to  provide 
emergency  rental  and  utility  assistance 
and  supportive  services,  including 
barrier  reduction,  to  a  minimum  of  391 
persons  living  with  HIV/AIDS  over  the 
three  year  period  of  the  grant. 
Preference  will  be  given  to  those  who 
.  are  homeless,  in  imminent  danger  of 
homelessness  and/or  those  with  dual  or 
multiple  diagnoses.  For  information 
contact:  Harbor  Homes,  Inc.,  12  Amherst 
Street,  Nashau,  NH,  03064.  Peter 
Kelleher.  Executive  Director,  Phone 
(603)  882-3616;  Fax (603)  595-7414;  E- 
mail  kelleher@harhomes.org. 

New  Mexico 

The  Santa  Fe  Community  Housing 
Trust  will  receive  a  HOPWA  renewd 
grant  for  $1,286,000  to  continue  a 
Reentry  Houring  Strategies  Program  to 
assist  persons  living  %vith  HIV/ AIDS 
(PLWAs)  to  transition  back  into  a 
productive  Ufa.  The  program  makes  use 
of  homeownership  support  for  14 
households  each  year  and  recognizes 
that  lot  some  dients,  the  longevity  and 
future  life  expectancy  of  PLWAs  has 
changed  significantly  with  the  advent  of 
new  medical  treatments.  The  pilose  of 
the  reentry  program  is  to  strategize  a 
permanent  solution  to  housing  and 
income  stabilization  by  assisting  people 


to  design  their  own  reentry  plan.  It 
covers  job  training,  educational 
prospects,  and  one-on-one  counseling  is 
provided  to  assist  the  clients  to  contact 
creditor  and  clean  up  credit  issues.  The 
reentry  program  makes  homeownership 
possible  and  affordable  through  a 
mutual  self  help  savings  effort  for 
downpayments  and  through  leveraging 
community  bank  assistance  for  home 
purchases.  The  Trust  issues  loans  or 
notes  and  has  leveraging  arrangements 
for  over  $8  million  through  area  banks. 
Under  the  original  grant, 
homeownership  has  been  shovtm  to  be  a 
significant  incentive  for  clients  in 
encouraging  them  to  adhere  to  their 
difficult  medical  regimen,  to  pursue 
employment  opportimities,  and  to 
transition  into  mainstream  living.  For 
information  contact:  Santa  Fe 
Community  Housing  Trust,  PO  Box  713. 
Santa  Fe,  NM  87504-0713;  Ms,  Sharron 
L.  Welsh,  Executive  Director;  Phone: 
505  989-3960;  Fax:  (505)  982-3690;  E- 
mail:  sfcht505@aol.com.d 

New  York 

The  Hudson  Planning  Group,  Inc.  will 
receive  a  HOPWA  renewal  grant  for 
$451,700  to  continue  a  resource 
identification  program  of  shared 
financial  management  services  for  a 
New  York  Qty  network  of  AIDS  housing 
agencies  and  other  service  providers. 
The  project.  Management  Services 
Organization  (MSO),  is  presently 
serving  two  housing  providers,  Harlem 
United  Community  AIDS  Center  and 
Housing  Works,  Inc.,  through  shared 
staff  and  technology  that  improves  the 
infrastructure  of  nonprofit  management. 
The  use  of  MSO  management  tools, 
standard  assessment,  operating  and 
reporting  procediues,  has  resulted  in 
more  efficient  use  of  management 
resources  and  higher  levels  of  budgeting 
and  plaiming  advice  in  making  use  of 
financial  data.  The  continuing  project 
will  include  support  for  other  non- 
profit, commimity  based  AIDS  Services 
Organizations  (ASOs),  such  as  the 
CaUen  Lorde  Community  Health  Center, 
the  AIDS  Day  Services  Association  of 
New  York  (VidaCare  subsidiary)  and 
Hope  Community,  Inc.,  and  is  expected 
to  reach  nine  providers  over  the  next 
three  years.  This  shared  services  model 
will  also  be  tested  for  replication  in 
other  communities  to  promote  similar 
management  collaborations  to  establish, 
coordinate  and  develop  housing 
assistance  resources  in  those  areas.  In 
New  York  Qty,  approximately  2,500 
persons  with  HIV/AIDS  will  be  served 
by  the  agencies  participating  in  this 
project  For  infonnation  contact: 
Hudson  Plannirrg  (koup.  Inc.,  180 
Varick  SL.  leth  Floor,  New  York,  NY 


10014;  Mr.  David  Terrio,  Managing 
Director:  Phone:  (212)  627-7900  x219; 
Fax:  (212)  627-9247;  E-mail: 
Dterrio@Burchman  Terrio.com. 

Rhode  Island 

The  Rhode  Island  Hotising  and 
Mortgage  Finance  Corporation  (RIH), 
will  continue  its  highly  successful 
operations  of  a  multi-faceted  housing 
and  supportive  service  program  for 
persons  living  with  HIV/ AIDS  (PLWAs) 
through  a  HOPWA  renewal  grant  for 
$1,212,153.  The  grant  sponsors.  House 
of  Compassion  (HOC)  located  in 
northern  RI,  and  AIDS  Care  Ocean  State 
(ACOS)  located  in  Providence  will 
maintain  a  continuiun  of  care  for  single 
adults  and  femilies  affected  by  HIV/ 
AIDS.  The  program  provides  supportive 
services,  housing,  and  housing 
information  services.  Specific  programs 
include  the  operation  of  two  group 
homes,  12  scattered  site  apartments,  and 
supportive  services  for  all  clients  of 
both  agencies.  The  past  HOPWA  grant 
has  enabled  the  development  of  a 
seamless  delivery  of  services  ranging 
bom  housing  referral  to  independent 
living  and  then  supportive  housing  and 
related  services.  For  information 
contact:  Rhode  Island  Housing  and 
Mortgage  Finance  Corporation;  44 
Washington  Street  Providence,  RI 
02903.  Ms.  Susan  Bodington,  Director  of 
Housing  Policy;  Phone:  (401)  457-1286 
Fax:  (401)  457-1140  E-mail: 
sbodington@rihousing.com. 

Washington 

The  Bailey-Boushay  House  project  of 
the  Virginia  Mason  Medical  Cmter  will 
receive  a  HOPWA  renewal  grant  for 
$950,000  to  sustain  supportive  services 
for  people  living  with  MV/AIDS. 
Bailey-Boushay  House  is  a  nationally 
recognized  care  facility,  which  has 
provided  intensive  residential  nursing 
health  care  and  adult  day  care  to  more 
than  2,500  individuals  since  1992.  The 
goal  of  the  project  is  to  maintain  and/ 
or  improve  the  behavioral  stability  of 
program  participants  and  residents  of 
the  facility,  enhancing  their  ability  to 
obtain  medical  treatment  and  live 
independently  in  the  community.  The 
project  will  support  mental  health  and 
substance  abura  treatment  for  residents 
and  program  consumers,  enhance 
.clinical  and  management  information 
systems,  and  assist  the  fedlity  in 
developing  capacity  to  conduct 
structured  evuuations  of  the  services. 
For  information  contact:  Virginia  Mas<m 
Medical  Center,  Bailey-Boushay  House;- 
2720  East  Madison  Seattle.  WA  98112; 
Ms.  Leslie  V.  Ravensberg;  Phone:  (206) 
720-3307  Fax:  (206)  720-2299  E-mail: 
le8lie.von.ravenBbersfivmmc.org. 
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West  Virgiwa 

The  State  of  West  Viiginia,  Office  of 
Economic  Opportunity  (OEO),  will 
receive  $1,085,928  of  renewal  fimds  for 
the  continued  operation  of  HOPWA 
assistance  throv^out  the  State.  OEO  is 
the  supervising  agent  of  a  non-profit 
collaborative-Mthe  West  Virginia 
Housing  and  Advocacy  Coalition  for 
People  with  AIDS,  Inc.  (Coalition), 
which  omsists  of  three  partners: 
Covenant  House,  Inc.  in  Charleston; 
Caritas  House,  Inc.  in  Morgantown;  and 
Conununity  Netwoiics.  Inc.  in 
Martinsbuig.  The  Coalition  is  a 
statewide  non-profit  organizaticm 
created  to  establish  a  comprehensive 
and  efiiBCtive  delivery  of  services  to  a 
homeless  population  with  special  needs 
associated  with  living  with  HIV/ AIDS. 
The  HOPWA  program  initiatives 
provide  housing,  supportive  services, 
tedmical  assistance,  and  resource 
identification  to  people  living  with  HTV/ 
AIDS  and  their  £unily  members.  This 
pro}ect  funding  includes  the  continued 
operatioa  of  five  (5)  houses  in  which 
people  with  HIV/AIDS  live,  and  the 
continuation  of  services  to  a  growing 
number  of  over  350  persons  hifected 
with  HIV  and  their  afEacted  fiunily  and 
household  members.  For  information 
contact:  West  Virginia  Office  of 
Economic  Omnirtunity;  950  Kanawha 
Blvd.  E.  3rd  Floor  Charleston,  WV 
25301.  Mr.  Esse  R.  Howard  Director; 
Phone:  (304)  558-8860  Fax:  (304)  558- 
4210  E-mail:  e/ioM>aix/@oeo.stote.ivv.us. 

Wisconsin 

The  AIDS  Resource  Center  of 
Wisconsin  wiU  receive  a  HOPWA 
renewal  grant  for  $1,218,576  to  continue 
providing  intensive  housing  case 
management,  rent  assistance,  and 
supportive  services  to  persons  living 
with  HIV  disease  and  who  are  also 
diagnosed  with  chronic  drug  abuse  or 
mentd' illness  issues  and  residing 
anywhere  in  the  state  of  Wisconsin.  In 
it's  first  two  years  of  operations, 
ARCW's  programs  served  134  clients 
and  reduced  homelessness,  increased 
adherence  to  medical,  mental  health 
and  substance  atnise  treatment,  reduced 
criminal  behavior,  and  improved  access 
to  other  HIV  services.  This  support 
improved  the  client's  quality  of  life, 
inaeased  independence  and  reduced 
utilizatian  of  emergency  medical  care. 
The  renewal  funding  will  serve  195 
people  living  %vith  HIV/AIDS  and  allow 
for  a  28  percent  increase  in  the  number 
(rf  clients  to  be  served.  For  more 
infcvmatiao:  AIDS  Resource  Center  of 
Wisconsin;  P.O.  Box  92487  Milwaukee, 
WI 53202.  Mr.  Doug  Nelson.  Executive 
Dfractor.  Phone:  (414)  273-1991:  Fax: 


414-273-2357:  e-mail:      • 
doug.nelson@arcw.org. 

FY  2001  HOPWA  New  Projects  by  State 

Iowa 

The  Iowa  Finance  Authority  (IFA)  is 
receiving  $1,370,000  in  HOPWA 
funding  to  create  the  AIDS  Housing 
Network  of  Iowa.  IFA  has  partnered 
with  AIDS  service  organizations  and 
housing  agencies  across  the  state, 
includUig  to  Siouxland  Community 
Health  Center,  AIDS  Project  of  Central 
Iowa,  American  Red  Cross  Grant  Wood 
Area  Chapter  (Rapids  AIDS  Project), 
Family  Service  League,  Iowa  Center  for 
AIDS  Resources  and  Education,  and 
John  Lewis  Coffee  Shop.  Under  this 
grant,  eighty-four  of  Iowa's  counties, 
including  those  coimties  with  the 
highest  percentage  of  AIDS  cases,  will 
be  served  with  housing  and  related 
supportive  services.  The  AIDS  Housing 
Network  of  Iowa  will  provide  housing 
assistance  to  237  persons  living  with 
HIV/ AIDS  and  their  families  through 
218  units  of  housing.  Housing  assistance 
will  be  provided  through  a  150  on-going 
tenant-based  rental  assistance  units  and 
68  short-term  emergency  assistance 
subsidies.  Additionally,  177  persons 
will  receive  related  supportive  services 
to  ensure  housing  stability.  Through  the 
assistance  of  the  Iowa  Coalition  for 
Housing  and  the  Homeless,  technical 
assistance  will  be  provided  to  project 
sponsors  and  assistance  will  be  given  to 
the  AIDS  Housing  Network  in  the 
development  of  a  long-term  housing 
strategy  to  evaluate  needs  for  persons 
with  mV/AIDS  across  the  State  of  Iowa. 

For  information  contact:  The  AIDS 
Housing  Network  of  Iowa,  c/o  Iowa 
Finance  Authority.  100  East  Grand  Ave.. 
Suite  250,  Des  Moines,  lA,  50309. 
Donna  Davis,  Deputy  Director,  and 
Director  of  Housing  Programs-IFA;  - 
Phone:  (515)  242-4990;  E-mail: 
doima.davis@ifia.state.ia.us. 

Montana  (and  North  Dakota  and  South 

Dakota) 

The  State  of  Montana  Department  of 
Public  Health  and  Hiunan  Services  in 
conjunction  with  the  States  of  South 
Dakota  and  North  Dakota  will  receive 
$1,309,501  for  a  three-year  project  to 
create  the  TRI-STATE  HELP,  Housing 
Environments  for  Living  Positively  (TS 
HELP).  TS  HELP  is  a  continuum  of 
housing  and  related  supportive  services 
opportunities  for  people  living  with 
raV/AIDS  and  their  families  serving  all 
three  states,  which  do  not  qualify  for 
HOPWA  formula  funding.  TS  HELP  is  a 
partnership  between  one  State  agency 
and  four  private  agencies  in  Noi& 
Dakota.  South  Dakota,  and  Montana. 


Overall  grant  administration  will  be 
imdertaken  by  the  Montana  Department 
of  Public  Health  and  Human  Services, 
llie  Sioux  Empire  Red  Cross  in  South 
Dakota,  Missoula  AIDS  Council  in 
Montana,  Yellowstone  AIDS  Project  in 
Montana.  Conmnmity  Action  Program, 
and  Region  Vn  in  North  Dakota  will 
serve  as  sponsors.  The  Montana 
Department  of  Public  Health  and 
Hiunan  Services  will  conduct  an 
independent  evaluation  of  program 
outcomes  and  AIDS  Housing  of 
Washington,  HOPWA  Technical 
Assistance  provider,  will  conduct  a 
statewide  HIV/AIDS  housing  needs 
assessment.  TS  HELP  will  assist  persons 
living  with  HIV/AIDS  by  strengthening  , 
and  expanding  HIV/AIDS  housing  and 
related  supportive  services  by  providing 
70  tenant-based  rental  assistance 
subsidies,  70  emergency  assistance 
subsidies  and  housing  coordination 
services  to  an  estimated  232  individuals 
living  with  HIV/AIDS  and  their  families. 
A  variety  of  additional  services  and 
resources  will  be  available  to  175 
persons  living  with  HIV/AIDS  and  their 
families  through  HOPWA  funding  and 
leveraged  resources. 

For  information  contact:  State  of 
Montana,  Department  of  Public  Health 
and  Human  Services,  1400  Carter  Drive. 
Helena,  MT,  59620.  Jim  Nolan,  Project 
Coordinator;  Phone:(406)  447-^260;  e- 
mail:  jnoIaii@state.mt.us. 

Oregon 

The  Health  Division  of  the  State  of 
Oregon  is  awarded  $1,370,000  of 
HOPWA  funding  to  create  the  Oregon 
Housing  Opportunities  in  Partner^p 
(OHOP)  program.  OHOP  will  serve  all 
31  Oregon  counties  that  are  outside  of 
the  Portland  metropolitan  statistical 
area  (MSA),  which  receives  HOPWA 
formula  funding.  OHOP  is  a  partnership 
between  two  State  and  four  private 
agencies.  The  State  of  Oregon  Health 
Division  will  serve  as  grantee  and  Moll 
work  in  partnership  with  the  Oregon 
Housing  and  Community  Services 
Department,  the  HIV  Alliance,  the 
Central  Oregon  Community  Action 
Agency  Networic.  On  Track  and  the 
Mid-Willamette  Valley  Commtmity 
Action  Agency.  The  University  of 
Oregon  at  Eugene  will  conduct  an 
independent  evaluation  of  program 
outcomes.  Through  leveraged  funds. 
AIDS  Housing  of  Washington,  a 
nationally  recognized  HIV/ AIDS 
technical  assistance  provider,  and 
Development  Solutions  (koup.  a  private 
consulting  firm  specializing  in 
affbrdaUe  housing,  will  provide 
assistance  relating  to  neeids  assessment 
and  program  implementation.  OHOP 
will  provide  tenant-based  rental 
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assistance  and  housing  coordination 
services  to  an  estimated  225  eligible 
clients.  Through  a  variety  of  additional 
services  and  resources  120  persons 
living  with  HIV/ AIDS  and  their  families 
will  benefit  through  increase  housing 
stability. 

For  information  contact:  Oregon 
Department  of  Human  Services,  Health 
Division.  800  NE  Oregon  Street,  #21, 
Portland.  OR  97232-2162.  Victor  J.  Fox. 
HIV  Client  Services  Manager;  Phone: 
(503)  731-4029;  FAX:  (503)  731-4608: 
e-mail:  victor.j.fox@state.or.us. 

HOPWA  TecWcal  Assistance 
Supplementary:  Additionally,  HUD 
awarded  $2.5  million  to  three  applicants 
imder  the  HOPWA  Technical  Assistance 
programs.  The  Purpose  of  the  HOPWA 
Technical  Assistance  competition  was 
to  award  grants  that  provide  support 
from  program  operations.  HUD 
established  national  goals  for  these 
fimds:  (1)  Ensuring  the  soimd 
management  of  HOPWA  programs;  and 
(2)  targeting  resources  to  underserved 
population. 

FY  2001  Technical  Assistance  Awards 
by  State 

AIDS  Housing  of  Washington 

Under  this  award,  AIDS  Housing  of 
Washington  (AHW),  based  in  Seattle, 
has  been  selected  to  receive  $1,400,000 
to  continue  the  provision  of  National 
HOPWA  Technical  Assistance  activities. 
AHW  has  provided  assistance  since    ^ 
1995  and  served  as  a  pioneer  in 
developing  collaborations  with  housing 
and  supportive  services  organizations 
for  persons  living  with  HIV/AIDS.  AHW 
will  continue  its  collaboration  with 
Bailey  House,  Inc.,  (New  York  Qty),  Abt 
Associates,  the  Corporation  for 
Supportive  Houdng,  and  the  AIDS 
Housing  Corporation  (Boston)  and 
others  to  provide  technical  assistance  to 
nonprofit  organizations  and  State  and 
local  governments  in  planning, 
operating  and  evaluating  housing 
assistance  for  persons  who  are  living 
with  HIV/AIDS  and  their  families. 

AHW  will  continue  core  assistance  to 
help  communities  establish  and 
enhance  their  comprehensive  strategies 
for  HIV/AIDS  housing.  In  addition,  the 
collaboration  will  promote  the  sound 
management  and  operation  of  HOPWA 
programs  and  coordinate  evaluation 
activities  thaf  improve  service  delivery, 
hn  addition  information  services  will 
help  clients  and  communities  better 
connect  to  available  assistance  and 
report  on  program  accomplishments. 
This  prefect  adds  a  number  of 
additional  meetings  and  special 
initiatives  to  help  assiire  that  AHW  and 
its  partners  meet  the  changing  needs  of 


HIV/AIDS  housing  providers  and 
HOPWA  grantees. 

Through  a  new  partnership  with  AIDS 
Alabama  in  Birmingham,  AHW  will 
launch  a  "Southern  Initiative"  that  will 
bring  all  the  skills,  knowledge  and 
resources  of  the  National  Technical 
Assistance  Program  to  rural  and  urban 
southern  parts  of  this  country,  with 
special  emphasis  on  states  comprising 
the  lower  Mississippi  Delta.  The  desired 
outcome  is  to  create  permanent  bousing 
units  dedicated  to  house  persons  living 
with  HIV/AIDS  and  their  families 
throughout  the  Southeast  by  networking 
with  special  needs  housing  agencies  and 
support  service  delivery  systems. 

AHW  also  proposes  to  create  eight  to 
ten  AIDS  housing  needs  assessment 
plans,  including  four  in  the 
Southeastern  States.  The  results  of  the 
needs  assessment  plans  will  help  AHW 
in  providing  technical  assistance  on  the 
full  range  of  issues  in  AIDS  housing 
planning,  financing,  development, 
operations,  and  program  evaluation. 
Activities  are  being  planned  for  a 
National  HIV/AIDS  Symposium  in 
Summer  2002,  a  Fifth  National  HIV/ 
AIDS  Housing  Conference  in  June  2003, 
and  a  National  Meeting  of  HOPWA 
Formula  Grantees  in  Fall  2003. 

Outreach  and  education  efforts  will 
continue  to  be  maintained  and 
expanded  on  the  World  Wide  Web  site. 
AHW  and  its  partners  and 
subcontractors  will  research,  and 
disseminate  training  resources  and 
manuals  on  critical  AIDS  topics  through 
the  website  database  and  existing 
curricula  materials. 

For  information,  contact:  Donald 
Chamberlain,  Director  of  Technical 
Assistance,  AIDS  Housing  of 
Washington,  2014  East  Madison  Street, 
Suite  200,Seattle,  Washington  98122, 
(206)  322-9444,  (206)  322-4298  fax,  e- 
mail:  dbnald&aidshousing.org, 
www.aidshousing.org 

Center  for  Urban  Community  Services, 
Inc. 

The  Center  for  Urban  Community 
Services  (CUCS),  a  non-profit 
organization  based  in  New  York  Qty, 
received  a  National  HOPWA  Technical 
Assistance  award  of  $400,000  to 
continue  the  provision  of  services 
throu^out  the  coimtry. 

cues  will  continue  the  Housing 
Innovation  Partnership  to  support 
soimd  management  of  AIDS  housing 
programs.  The  partnership  involves  five 
sponsors:  the  Hudson  Planning  Group,  a 
New  York  based  provider  that 
specializes  in  community  based 
planning,  knowledge  of  HUD  programs 
and  services,  housing  development  for 
special  needs  populations,  and  financial 


management:  the  Corporation  for 
Supportive  Housing,  a  national 
intermediary  organization  with  branch 
offices  located  in  eight  cities  across  the 
country  has  an  array  of  skills  in 
management  operations  of  HUD 
programs,  Lakefront  SRO,  a  Chicago 
based  operator  of  supportive  SROs,  with 
experience  in  supportive  bousing 
development,  management  with 
supportive  services  delivery;  Barry 
University  School  of  Social  Work, 
located  in  Miami,  which  brings  an 
understanding  of  the  latest  trends  in 
academic  theory  and  research;  and 
Debbie  Grieff  Consulting,  a  Los  Angelas 
based  firm,  brings  substantial 
experience  in  supportive  housing 
development  and  operations.  Technical 
assistance  training  sessions  recently 
were  provided  in  the  qities  of  New  York, 
Chicago,  Atlanta,  Memphis,  New 
Orleans  and  Raleigh-Durham  under 
their  FY1999  HOPWA  technical 
assistance  award. 

Under  this  new  grant,  CUCS  proposes 
to  address  these  priority  technical 
assistance  needs:  developing  programs 
and  services  for  people  with  multiple 
diagnosis;  adapting  programs  to  serve 
the  changing  needs  of  people  living 
with  the  HIV;  assisting  providers  in 
developing  new  housing  services; 
strengthening  the  management  of  AIDS 
housing  organizatioris  and  developing 
iimovative  solutions  to  maximize 
resources  and  ensure 
comprehensiveness.  A  series  of 
Guidebooks  will  be  {mxiuced  on 
subjects  related  to  HOPWA  Program 
activities.  Linkages  with  project 
sponsors  throughout  the  country  Mrill  be 
strengthened  to  coordinate  on  site 
delivery  of  technical  assistance. 
Outreach  and  education  opportunities 
will  be  increased  with  the  operation  of 
the  CUCS  "800"  training  /TA  phone 
Una  which  permits  tmderserved 
populations  and  interested  persons  to 
raise  housing  issues  as  they  occur  and 
receive  a  one-on-one  TA  relationship. 
CUCS  will  continue  to  contact  HUD 
field  offices,  persons  living  with  HIV/ 
AIDS,  grantees,  and  project  sponsors  for 
insight  in  addressing  housing  and 
supportive  services  issues. 

For  information,  contact:  Suzanne 
Wagner,  Director  of  Training  and 
TeSnical  Assistance,  Center  for  Uiban 
Community  Services,  120  Wall  Street, 
25th  Floor,  New  York,  New  York  10005, 
(800)  533-4449,  (212)  801-3318,  (212) 
635-2191/fax,  e-mail: 
suzannew@cucs.org.  www.cucs.<xg 

The  Enterprise  Foundation— Denvar 

Under  this  award  for  $100,000,  the 
Denver  Office  of  the  Enterprise 
Foundation  %vill  support  HOPWA 
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pcoiects  in  Colorado  and  other  moimtain 
States.  Enterprise  will  make  use  of 
training  and  technical  assistance 
materials,  state-of-the  art  information 
technology,  and  hands-on  assistance  to 
transfisr  its  expertise  to  community- 
based  providers.  In  Denver,  Enterprise 
will  provide  technical  support  to  the 
Qty's  Housing  and  Neighboriiood 
Services  Agency  which  manages 
HOPWA  and  Ryan  White  CARE  Act 
funds  in  the  Dcmver  metropolitan  area 
and  collaborates  with  the  City's  HIV/ 
AIDS  Housing  Advisory  Committee.  The 
support  activities  include  training  on: 

•  fK)PWA  pK^ram  management, 
including  development  of  effective 
client  tracking  systems,  training  on 
performance  reporting  and  financial 
management;  and  development  of 
program  management  handbooks. 

•  Cultural  competency,  such  as 
training  for  service  providers  to  enable 
more  responsive  and  effective  work 
with  diverse  client  popxilations. 

•  Improved  service  coordination, 
paiticulariy  in  helping  residents  access 
needed  services  from  other  mental 
health,  drug  and  alcohol  rdiabilitation, 
and  ^ysiad  health  service  providers. 

•  'Emplojrment  support,  such  as 
advice  in  developing  effective  beck-to 
wroric  programs  that  enable  residents  to 
start  and  continue  working  while 
addressing  the  health  care  issues  that 
interfere  with  their  ability  to  work  on  a 
regular  schedule,  or  in  certain 
occupations. 

Enterprise  will  also  assess  support 
needed  oy  nonprofits  to  improve 
financial  and  program  management 
systems,  and  to  strengthen 
collaborations  among  housing  and  other 
service  providers.  The  assistance  will  be 
provided  by  Enterprise-Denver  staff  and 
consultants  who  have  experience  in 
strategic  planning,  organizational 
development,  housing  development  and 
management,  program  management  and 
supportive  services  for  HIV/ AIDS 
po^mlations.  Enterprise-Denver  will  also 
be  supported  by  its  national  office  in 
drawing  upon  a  wide  range  of  existing 
Enterprise  tools  and  experience  in  the 
development  and  operation  of 
affordude  housing  programs  and 
oommimity-based  development. 

For  infcmnation.  contact:  Karen  Lado. 
Director.  Denver  Office,  The  Enterprise 
Foundation,  1801  Williams  Street,  Suite 
200.  Dmver.  00  80218.  (303)  376-5410. 
William  Frey.  Interim  President.  The 
Enterprise  Foundation.  10227  Wincopin 
Oicle.  Suite  500.  Columbia.  MD  21044, 
(410)  772-2422. 
Total  fior  all  22  Renewal 

(kants  $21344.025 

Total  for  3  New  Pro)ect 

Grants  4.049.501 


Total  for  3  Technical  Assist- 
ance Grants 


Total 


1,900,000 


27,493.526 


Dated:  December  21.  2001. 
Donna  M.  Abbenanie, 

General  Deputy,  Assistant  Secretary  for 
Ckimmunity,  Planning  and  Development. 
(FR  Doc.  01-32191  Filed  12-31-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

noh  and  Wildlife  Service 

Inddentai  Take  PermH  and  HabHat 
Conaervation  Plan  for  Cyanotoch 
Corporation 

AGOCY:  Fish  and  Wildlife  Service. 

Interior. 

ACnoii;  Notice. " 

SUMMARY:  Cyanotech  Corporation 
(Cyanotech)  has  applied  to  the  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  Service  proposes  to  issue  a  3-year 
permit  to  Cyanotech  that  would 
authorize  take  (harm,  harassment,  death 
or  injiuy)  of  the  endangered  Hawaiian 
stilt  [Himantopus  mexicanus  knudseni) 
incidental  to  otherwise  lawful  activities. 
Such  take  would  occur  as  a  result  of 
ongoing  operation  and  maintenance  of 
Cyanotech  Corporation's  acquacultiue 
facility  at  Keahole  Point  on  Uie  island  of 
Hawaii. 

We  request  comments  from  the  public 
on  the  permit  application  which 
includes'a  Habitat  Conservation  Plan 
(HCP)  for  the  Hawaiian  stilt.  We  also 
request  comments  on  our  preliminary 
determination  that  the  Cyanotech  JiCP 
qualifies  as  a  "low-effect"  habitat 
conservation  plan,  eligible  for  a 
categorical  exclusion  under  the  National 
Environmental  Policy  Act. 
DATES:  Written  comments  should  be 
received  on  or  before  February  1.  2002. 
ADDRESSES:  Comments  should  be 
addressed  to  Mr.  Paul  Henson,  Field 
Supervisor,  U.S.  Fish  and  Wildlife 
Service,  P.O.  Box  50088,  Honolulu, 
Hawaii  96850;  facsimile  (808)  541-3470. 
FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Gina  Shultz,  Supervisory  Fish  and 
Wildlife  Biologist,  at  the  aix>ve  address 
or  telephone  (808)  541-3441. 
SUPPLEMENTARY  INFORMATION: 

Document  Availability 

Cyanotech's  permit  application  and 
associated  HCP,  and  the  Service's 
Environmental  Action  Statement,  are 


available  for  public  review.  The  HCP    ' 
descrilies  the  existing  conditions  at  the 
Cyanotech  aquaculture  fiicility  and  the 
proposed  measmes  that  Cyanotech 
would  undertake  to  minimize  and 
mitigate  take  of  the  Hawaiian  stilt.  The 
Environmental  Action  Statement 
describes  the  basis  for  the  Service's 
preliminary  determination  that  the 
Cyanotech  HCP  qualifies  as  a  low  effect 
plan  eligible  for  a  categorical  exclusion 
from  further  dociunentation  under  the 
National  Environmental  Policy  Act. 

You  may  obtain  copies  of  the 
documents  from  review  by  contacting 
the  office  named  above.  You  also  may 
make  an  appointment  to  view  the 
dociunents  at  the  above  address  during 
normal  business  houra.  All  comments 
we  receive,  including  names  and 
addresses,  will  become  part  of  the 
administrative  record  and  may  be 
released  to  the  public. 

Badcgroimd 

Section  9  of  the  Act  and  its 
implementing  regulations  prohibit  the 
"take"  of  threatened  or  endangered 
spedeis.  Take  is  defined  imder  the  Act 
to  include  harass,  harm,  piumte.  hunt 
shoot,  wotmd,  kill,  trap,  capture,  or 
collect  listed  animal  species,  or  attempt 
to  engage  in  any  sudi  conduct  (16 
U.S.C.  1538).  Harm  includes  significant 
habitat  modification  where  it  actually 
kills  or  injvu«s  listed  wildlife  by 
significantly  impairing  essentid 
behavioral  patterns,  including  breeding, 
feeding,  and  sheltering  50  CFR  17.3(c). 
Under  limited  drciunstances  the 
Service  may  issue  permits  to  take  listed 
species  incidental  to,  and  not  the 
purpose  of.  otherwise  IsMrful  activities. 
Regulations  governing  permits  for 
threatened  and  endangered  species  are 
foimd  in  50  CFR  17.32  and  50  CFR 
17.22,  respectively. 

Cyanotech  cultivates  and  harvests 
miooalgae  for  commercial  sale.  The 
Cyanotech  fiscility  ciurently  occupies 
approximately  90  acres  of  land  and 
includes  a  series  of  man-made  ponds  or 
"raceway  ponds"  where  the  microalgae 
is  grown;  office  and  maintenance 
buUdings;  and  lalxnatory.  research,  and 
processing  buildings.  The  nutrient  rich 
ponds  support  high-density  invertebrate 
populations,  a  primary  food  source  for 
the  endangered  Hawaiian  stilt.  Stilts  are 
attracted  to  and  nest  within  and 
adjacent  to  the  aquaoilture  facility. 
Hawaiian  stitl  chicks  that  hatch  at  the 
facility  are  led  by  parents  stilts  to  the 
ponds  to  feed  where  they  are  suspected 
either  of  drowning  in  the  rapidly 
flowing  watns  or  dying  from  adverse 
physiological  reactions  (e.g..  acute 
dehydraticm)  associated  with  ingestiao 
of  Uie  hypersaline.  high-alkaline 


Federal  Regfater/Vol.  67,  No.  1/ Wednesday.  January  2.  2002 /Notices 


conditions  of  the  alga  mediiun  required 
for  production.  Cyanotech's  aquaculture 
operation  thus  inadvertently  attracts 
stilts  to  a  man-made  habitat  that  is 
unsuitable  for  successfol  stilt 
reproduction. 

Under  the  HCP,  Cyanotech  would 
minimize  incidental  take  of  the 
Hawaiian  stilt  by  implementing 
deterrence  measures  designed  to 
eliminate  stilt  foraging  and  nesting  at 
the  Cyanoteck  Facility.  The  following 
non-lethal  deterrence  measures  would 
be  evaluated  and  may  be  implemented: 
(1)  reduce  or  eliminate  the  invertebrate 
food  source,  (2)  reconfigure  raceway 
ponds  to  make  them  unattratitive  to  the 
Hawaiian  stilt.  (3)  net  ponds  to  exclude 
Hawaiian  stitl.  (4)  use  biodegradable 
repellents,  and  (5)  implement  various 
hazing  methods.  Cyanotech  will 
mitigate  for  incidental  take  of  Hawaiian 
stilt  eggs  and  chicks  by  creating  suitable 
nesting  habitat  onsite.  These  measures 
would  ensiue  (1)  positive  Hawaiian  stilt 
reproductive  success.  (2)  recruitment  of 
fledged  birds  into  the  overall 
population,  and  (3)  that  the  Cyanotech 
facility  does  not  become  a  reproductive 
sink  for  stilts. 

The  Service's  Proposed  Action 
consists  of  the  issuance  of  an  incidental 
take  permit  and  implementation  of  the 
HCP,  which  includes  measures  to 
minimize  the  incidental  take  of 
Hawaiian  ^It  eggs,  chicks,  subadults, 
and  adults,  and  measxu«s  to  mitigate 
any  incidental  take  of  Hawaiian  stilts 
Mgs  and  chicks  at  the  Cyanotect  facility. 
Tm  four  alternatives  to  the  proposed 
alternative  considered  in  the  HCP  are: 
(1)  No  Action,  (2)  Long-term 
Management  Off  Site,  (3)  Haze/Fee,  and 
(4)  Integrated  Management  Approach. 
Under  the  Mo  Action  Alternative,  no 
permit  would  be  issued.  Cyanotech 
would  continue  its  microalgae  operation 
without  an  HCP  to  address  take  of  the 
Hawaiian  stilt.  Cyanotech  did  not  select 
this  option  as  it  would  be  in  violation 
of  Section  9  of  the  Act. 

Under  the  Long-term  Management  Off 
Site  Alternative,  Cyanotech  would 
contribute  funds  to  create,  restore,  or 
enhance  habitat  for  Hawaiian  stilt  at  an 
off  site  location.  This  alternative  would 
provide  mitigation  for  take  of  the 
Hawaiian  stilt  however,  Cyanotech  did 
not  select  this  alternative  due  to  the 
prepetutation  of  incidental  take  that 
would  be  caused  by  ccmtinued  foraging 
and  nesting  of  stilts  at  the  Cyanotedi 
facility. 

Under  the  Haze/Fee  Alternative, 
Cyanotech  would  haze  Hawaiian  stilts 
using  non-lethal  deterrents.  This 
alternative  may  minimize  take, 
•  however,  Cyanotech  did  not  select  this 
alternative  because  hazing  birds  from  a 


site  has  not  proven  effective  as  a  long- 
term  solution  and  would  likely  result  in 
a  long-term  commitment  of  resources 
without  reducing  stilt  numbers  at  the 
Cyanotech  facility. 

Under  the  Integrated  Management 
Approach  Alternative,  Cyanotech  would 
implement  non-lethal  bird  deterrence, 
■manage  protected  nesting  habitat  for  1 
year  only,  and  reallocate  funds  frt>m  on- 
site  management  to  an  off-site 
mitigation  fund  in  years  2  and  3. 
Cyanotech  did  not  select  this  alternative 
due  to  the  unconditional  closure  of  the 
on-site  protected  habitat  after  1  year  and 
the  desire  for  flexibility  provided  by 
adaptive  management. 

Tne  Service  has  made  a  preliminary 
determination  that  the  Cyanotech  HO* 
qualifies  as  a  "low-effect"  plan  as 
defined  by  its  Habitat  Conservation 
Planning  Handbook  (November  1996). 
Our  determination  that  a  habitat 
conservation  plan  qualifies  as  a  low- 
effect  plan  is  based  on  the  following 
three  criteria:  (1)  Implementation  of  the 
plan  would  result  in  minor  or  negligible 
effects  on  federally  listed,  proposed,  or 
candidate  species  and  their  habitats;  (2) 
implementation  of  the  plan  would  result 
in  minor  or  negligible  effects  on  other 
environmental  values  or  resources;  and 
(3)  impacts  of  the  plan,  considered 
together  with  the  impacts  of  other  past, 
present  and  reasonable  foreseeable 
similarly  situated  projects  would  not 
result,  over  time,  in  cumulative  effects 
to  environmental  values  or  resources 
which  would  be  considered  significant. 
As  more  fully  explained  in  our 
Environmental  Action  Statement, 
Cyanotech's  HCP  for  the  Hawaiian  stih 
qualifies  as  a  "low-effect"  plan  for  the 
following  reasons: 

1.  Approval  of  the  HCP  would  result 
in  minor  or  negligible  effects  on  the 
Hawaiian  stilt.  The  Service  does 
anticipate  significant  direct  or 
cumulative  effects  to  the  Hawaiian  stilt 
from  Cyanotech's  microalgae  operation. 

2.  Approval  of  the  HCP  would  not 
have  adverse  effects  on  unique 
geographic,  historic,  or  cultural  sites,  or 
involve  unique  or  unknown 
environmental  risks. 

3.  Approval  of  the  HCP  would  not 
result  in  any  cumulative  or  growth 
inducing  impacts  and.  therefore  would 
not  result  in  significant  adverse  effects 
on  public  health  or  safety. 

4.  The  HCP  does  not  require 
compliance  with  Executive  Order  11998 
(Floodplain  Management),  Executive 
Order  11990  (Protection  of  Wetiands),  or 
Fish  and  Wildlife  Coordination  Act,  nor 
does  it  threaten  or  violate  a  Federal, 
State,  local  or  tribal  law  or  requirement 
imposed  for  the  protection  of  the 
environment. 


5.  Approval  of  the  HCP  would  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
significant  environmental  effects. 

We  provide  this  notice  pursuant  to 
section  10(c)  of  the  Act  and  pursuant  to 
implementing  regulations  for  the 
National  Environmental  Policy  Act  (40 
CFR  1506.6).  We  will  evaluate  the 
permit  application,  HCP,  and  comments 
submitted  thereon  to  determine  whether 
the  permit  application  meets  the 
requirements  of  section  10(a)  of  the  Act 
and  National  Policy  Act  regulations.  If 
we  determine  that  the  requirements  are 
met.  we  will  issue  a  permit  under 
section  10(a)(1)(B)  of  the  Act  to 
Cyanotech  for  take  of  Hawaiian  stilt 
incidental  to  otherwise  lawful  activities 
in  accordance  with  the  HCP.  We  will 
fully  consider  all  comments  received 
during  the  comment  period  and  will  not 
make  our  final  decision  until  after  the 
end  of  the  30-day  comment  period. 

Dated:  December  18. 2001. 
Rowan  W.  Gould. 

Deputy  Regional  Director,  Fish  and  Wildlife 
Service,  Portland,  Oregon. 
IFR  Doc.  01-32142  Filed  12-31-01;  8:45  am] 
8NJJN0  COOE  4310-»-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureeu  of  Land  Management 

[W(>-220-1020-PB-24  1  A;  0MB  Approval 
Nunib«'10Q4-4MI06] 

V 
Informalion  Collection  SubmHted  to 
the  Office  of  Management  and  Budget 
Underthe  Paperwork  Reduelfon  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  the  proposed 
collection  information  listed  below  to 
the  Office  of  Management  and  Budget 
(OMB)  for  approvtd.under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  3501  et  xq.).  On  August 
21.  2001.  the  BLM  published  a  notice  in 
Uie  Federal  Register  (66  FR  43901) 
requesting  comments  on  this  proposed 
collection.  The  comment  period  ended 
on  October  22.  2001.  The  BLM  received 
no  comments  from  the  public  in 
response  to  that  notice.  You  may  obtain 
copies  of  the  proposed  collection  of 
information  and  related  forms  and 
explanatory  material  by  contacting  the 
BLM  Information  Collection  Clearance 
Officer  at  the  telephone  number  listed 
below. 

The  OMB  is  required  to  respond  to 
this  request  within  60  days  but  may 
respond  after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
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Office  of  Management  and  Budget. 
Interior  Department  Desk  Officer  (1004- 
0005).  Office  of  Information  and 
Regulatory  AfEairs.  Washington.  DC 
20503.  Please  provide  a  copy  of  yoin 
commmts  to  the  Bureau  Iidormation 
Collection  Qearance  Officer  (WO-630), 
1849  C  St..  NW.  Mail  Stop  401  LS. 
Washington,  DC  20240. 

Nature  irf  Comments 

We  specifically  request  your 
comments  on  the  following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM.  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  the  BLM's  estimate 
of  the  burden  of  collecting  the 
information,  including  the  validity  and 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Grazing  Application-Grazing 
Schedule  (43  CFR  4130). 
OMB  Approval  Number:  1004-0005. 
Bureau  Form  Number:  4130-1. 

Abstract:  The  Bureau  of  Land 
Management  uses  the  information  to 
provide  the  opportunity  for  grazing 
operators  to  apply  for  dianges  to  the 
grazing  schedules  in  their  BLM 
authorized  grazing  leases  or  permits. 

Frequency:  On  occasion.' 

Description  of  Respondents:  Holders 
of  BLM-issued  gazing  leases  and 
permits. 

Estimated  Completion  Time:  20 
minutes. 
Annual  Responses:  6.000. 

Application  Fee  per  Response:  0. 
There  is  no  filing  fee. 

Annual  Burden  Hours:  2,000. 

Bureau  Clearance  Officer:  Michael 
Schwartz.  (202)  452-5033. 

Ditad:  December  11, 2001.  | 
MkhaelH.Sdiwaitz, 

BIM  Information  CoUection  Clearance 

Officer. 

(FR  Doc  01-32126  Filed  12-31-01;  8:45  am] 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-e60-1430-ER-CACA-4336q 

Propoeed  Environmental  Impact 
Statement/Environmental  Impact 
Report  (EIS/EIR)  for  ttie  San  Diego  Gae 
And  Electric  Company  Valley-Rainbow 
500  lev  Interconnect  Project,  CA 

AGENCY:  Biueau  of  Land  Management 
(BLM),  and  the  California  Public 
Utilities  Commission  (CPUC). 
action:  Notice  of  Intent  to  prepare  a 
joint  EIS/EIR  addressing  the  proposed 
Valley-Rainbow  500-kV  Interconnect 
Project;  an  electrical  transmission  line 
project. 

SUMMARY:  In  compliance  with 
regulations  at  40  CFR  1501.7  and  43 
CFR  1610.2,  notice  is  hereby  given  that 
the  BLM,  togedier  with  the  CPUC, 
propose  to  direct  the  preparation  of  a 
joint  EIS/EIR  for  the  500  kilovolt  (kV) 
Valley-Rainbow  Interconnect  Project, 
proposed  by  the  San  Diego  Gas  and 
Electric  Company  (SDG&E).  The  BLM  is 
the  lead  Federal  agency  for  the 
preparation  of  this  EIS/EIR  in 
compliance  with  the  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA),  the  Council  on  Environmental 
Quality  (CECy  regulation  for 
implementing  NEPA  (40  Code  of 
Federal  Regulations  [CFR]  1500-1508), 
and  the  Department  of  the  Interior's 
manual  guidance  on  NEPA;  and  the 
CPUC  is  the  lead  State  of  California 
agency  for  the  preparation  of  this  EIS/ 
EIR  in  compliance  with  the 
requirements  of  the  California 
Environmental  Quality  Act  (CEQA) 
(Public  Resources  Code  Section  21000 
et.  seq.),  and  implementing  guidelines 
(California  Code  of  Regulations  [CCR] 
Title  14,  Section  15000  et.  seq.),  and 
CPUC's  Rules  and  Regulations  to 
Implement  CEQA.  This  notice  initiates 
the  public  scoping  for  the  EIS  and  also 
serves  as  an  invitation  for  other 
cooperating  agencies.  Potential 
cooperating  agencies  include  the  U.S. 
Fish  and  Wildlife  Service,  the 
Department  of  Defense,  the  Bureau  of 
Indian  Affairs,  the  State  Historic 
Preservation  Officer,  U.S.  Corps  of 
Engineers  and  the  California 
Department  of  Fish  and  Game. 
DATES:  For  scoping  meeting  and 
comments:  One  NEPA  public  scoping 
openhouse  will  be  held  during  2002  cm 
the  following  date:  January  8.  2002. 
from  3:00  pm  to  8:00  pm.  at  the  Comfort 
Inn.  27338  Jefferson  Ave..  Temecula, 
California. 

Written  comments  must  be 
postmaiiied  no  later  than  30  days  from 


the  date  of  this  notice  in  order  to  be 
included  in  the  draft  EK/EIS.  Please 
submit  any  comments  to  the  address 
listed  below. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  James  G.  Kenna. 
Field  Manager,  Bureau  of  Land 
Management,  Palm  Springs-South  Coast 
Field  Office,  690  West  Garnet  Ave,  P.O. 
Box  581260,  North  Palm  Springs, 
California  92258-1260. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Kalish,  Bureau  of  Land  Management. 
Palm  Springs-South  Coast  Field  Office, 
690  West  Garnet  Ave.  P.O.  Box  581260, ' 
North  Palm  Springs.  California  92258- 
1260.  (760)  251-4849. 

SUPPLEMENTARY  INFORMATION:  The 

Valley-Rainbow  500  kV  Interconnect 
Project  is  proposed  by  SDG&E  to 
provide  an  interconnection  between 
SDG&E's  existing  230  kV  transmission 
system  at  the  proposed  Rainbow 
Substation,  on  R^nbow  Heights  Road 
near  the  unincorporated  commimity  of 
Rainbow  in  San  Diego  Coiinty,  and  the 
Southern  California  Edison's  (SCE) 
existing  500  kV  transmission  system  at 
the  Valley  Substation  on  Menifee  Road 
in  the  unincorporated  commimity  of 
Romoland  in  Riverside  County.  The 
project  area  is  located  entirely  in 
California  within  northern  San  Diego 
County  and  western  Riverside  County. 
This  project  consists  of  the  following 
new  or  expanded  electric  transmission 
and  substation  facilities.  A  single  circuit 
'500  kV  electric  transmission  line 
approximately  31  miles  in  length  would 
connect  a  proposed  new  SDG&E  500  kV/ 
230  kV  bulk  power  transmission 
substation  near  the  commimity  of 
Rainbow,  San  Diego  Coimty  to  SCE's 
Valley  substation  near  Romoland, 
Riverside  County.  The  proposed  500  kV 
transmission  line  would  be  biiilt  on 
steel  poles  and  lattice  towers  within  a 
new  right-of-way.  To  support  this 
proposed  500  kV  Interconnect  system,  a 
second  230  kV  circuit  would  be  added 
to  the  existing  Talega  to  Escondido  230 
kV  transmission  line  on  the  U.S.  Marine 
Corps  Base,  Camp  Pendleton  and 
private  lands  within  San  Diego  Coimty. 
lliis  pgroposed  second  230  kV  circuit 
would  be  placed  on  existing  steel 
supp<Hted  structures.  A  7.7  mile  section 
of  an  existing  69kV  transmission  dicuit, 
currently  installed  on  one  side  of  the 
Talega-^ondido  230  kV  transmission 
line  structures,  would  be  rebuilt  on  new 
structures  within  the  existing  right-of- 
way  between  SDG&E's  Pala  and  lilac 
Substations,  San  Diego  County.  Voltage 
support  upgrades  to  SDG&E's  existing 
Mission.  Miguel  and  Sycamore  Canyon 
substations  would  also  be  needed. 
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The  CPUC  held  public  scoping 
meetings  fit>m  July  10-12.  2001  in  the 
communities  of  Temecula.  Winchester 
and  Pauma  Valley  and  accepted 
comments  from  June  30  through  August 
7,  2001.  The  BLM  actively  participated 
in  this  State  scoping  process  as  the  lead 
Federal  agency.  The  State  scoping 
process  resulted  in  substantial  comment 
that  is  broadly  summarized  as  involving 
environmental  issues  and  concerns, 
growth  inducement,  purpose  and  need 
for  the  project  and  alternatives.  Possible 
impacts  to  quality  of  life,  property 
^ues,  visual  and  aesthetic  qualities  of 
the  area,  wine  making  and  odier 
agricultural  operations,  placement  of 
sdiools  and  parks,  community  and 
residential  development,  recreation 
induding  hot  air  ballooning  and  human 
health  were  addressed  by  the  public.  In 
addition  to  these  concerns,  the  BLM  has 
identified  issues  related  to  wildlife, 
including  threatened  and  endangered 
species,  cultural  resources,  and  Native 
American  concems. 

Interested  members,  of  the  public  are 
now  invited  to  participate  in  a  NEPA 
scoping  process,  and  are  requested  to 
help  identify  new  issues  or  concems 
and  alternatives  to  be  considered  related 
to  this  proposed  Project  Comments 
previously  submitted  during  the  CPUC 
scoping  process  are  part  of  the  official 
record  and  need  not  be  resubmitted 
during  this  NEPA  process.  Written 
comments  must  be  submitted  no  later 
than  30-days  from  the  date  of  this  notice 
to  ensure  that  your  comments  are 
included  in  the  draft  EIS/EDL  When 
available,  the  public  will  be  provided  a 


Date  and  time 


Januaiy  8. 5-6  p.m 

Januaiy  10. 3-6  p.m 

Januaiy  14. 6-0  p.m 

January  16,  3-6  p.m.  and  6-9  p.m 

January  22, 6-9  p.m 

January  24.  2-5  p.m.  arid  6-9  p.m 
Januaiy  29, 4-7  p.m  . — 


January  31, 4-7  p.m  .. 
February  5, 5-8  pjn  .. 

February  11, 5-iBpjn 


February  13,  6-9  p.m 
February  14,  &-9  p.m 

Febniaiy  19. 4-7  p.m 


60-day  public  review  period  on  the  EIS/ 
EIR.  "Hiese  documents  will  be  made 
avaUable  on  the  Internet  at  BLM's  Web 
site:  www.oa.b7m.gov  and  the  CPUC 
Web  site:  www.cpuc.ca.gov/divisions/ 
energy/Environmental/info/DUDEK/ 
vaUeyrainbow.htm  and  at  local  public 
libraries  in  the  California  communities 
of  Chula  Vista.  Escondido.  Fallbrook, 
San  Clemente,  Sun  Qty  and  Temecula. 
Contact  the  BLM  if  you  would  like  to  be 
included  in  the  mailing  list  to  receive 
copies  of  all  public  notices  relevant  to 
this  project.  Local  notice  will  be    * 
provided  a  minimum  of  15  days  prior  to 
the  scoping  open  house  date. 

Dated:  November  30, 2001. 
Janes  G.  Kenna, 
Field  Manager. 
[FR  Doc.  01-32124  Filed  12-31-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
(WO-2aMI1-1020->IA-VEi8) 

NoHoe  of  Exianeion  of  Public 
Comment  Period  and  Schedule  of 
PuMic  Scoping  Meellngaforttie 
Envii'onmental  Impact  Statement  for 
ttie  ConeervaMon  and  lleatuiBUon  of 
Vegetation,  Waiwahed.  and  WiMUfa 
HabHat  Traalmanta  on  Public  l^nda 
Adminiatarad  by  the  Bureau  of  Land 
Management  in  the  Weelem  UnMad 
Slatea,  Including  Atawka 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice  of  extension  of  public 
comment  period  for  scoping;  and  dates 
and  locations  for  public  scoping 
meetings. 

SUMMARY:  Pursuant  to  section  102  (2)  (C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  die  BLM  will 
prepare  a  national,  programmatic  EIS 
and  conduct  public  scoping  meetings  on 
(1)  management  opportunities  and 
treatment  methods  for  noxious  weeds 
and  other  invasive  species,  and  (2)  the 
conservation  and  restoration  of  native 
vegetation,  watersheds,  and  wildlife 
habitat.  The  EIS  will  cover  the  public 
lands  administered  by  BLM  in  16 
western  states,  including  Alaska.  The 
period  for  initial  scoping  comments 
from  the  public  has  been  extended  to 
March  29.  2002. 

DATES:  Written  or  e-mailed  comments 
for  the  initial  scoping  phase  may  be 
submitted  througjh  March  29. 2002.  BLM 
will  hold  public  scoping  meetings  to 
focus  on  relevant  issues  and 
environmental  concerns,  identify 
possible  alternatives,  and  help 
determine  the  scope  of  the  EIS. 

Dates  and  locations  for  the  scoping 
meetings  are  as  follows: 


Locations 


February  21, 2-5  p.m.  and  6-9  pjn 


Utah  Dept  of  Natural  Resources  BIdg.  1594  W. 

North  Temple,  Salt  Lake  City,  UT. 
Western  Wyoming  Community  College,  Room  1003. 

2500  College  Drive,  Rocic  Springs,  WY. 
Holiday  Inn  Express— Neptune  Room,  1100  North 

CaiHomla,  Sooorro,  NM. 
Holiday  Inn  Crown  Ptaza.  2532  W.  Peoria  Avenue, 

Phoenix,  AZ. 
BLM  Office  Conference  Room,  345  E.  Riverside 

Drive.  St  George,  UT. 
Grand  Vista  Hotel,  2790  Croesroeds  Blvd,  Grand 

Junction,  CO. 
Miles  Community  College— Room  106,  2715  DlcWn- 

son.  Miles  City,  MT. 

Bks  Lodge  604  Cobum  Avenue.  Wortand,  WY 

Sacred  Heart  Parish   Hall,  507  East  4th  Street. 

Alturas,  CA. 
U.S.  Forest  Service.  Helena  National  Forest  Head- 
quarters, 2880  SIcyway  Drive,  Helena.  MT  (across 

from  airport). 

Vista  Inn.  2645  Airport  Way  Boise.  ID  

Coltoge  of  Southern  Idaho.  315  Fals  Ave,  Shields 

BUg,  Room  117,  Twin  Fans.  ID. 
BLM-Nevada  State  Office,   1340   Financial   Blvd.. 

Reno,  NV. 
HIton  Garden  Inn,  3650  East  Idaho  Street,  EHo.  NV 


BLM  contact 


February  26. 5-8  pjn  HoMay  Inn  Setoct,  801  Tnixton  Ave.Bakeisfield.  CA 


Verlin  Smith  (801)  539-4055. 

Lance  Porter  (307)  3S2-02S2. 

Margie  Onstad  (505)  838-1 2S6. 

Deborah  Stevens  (602)  417-0215. 

Kim  Laany  (435)  688-3208. 

Hartey  Metz  (970)  244-3076. 

Jody  Wei  (406)  896-62S8. 

Janine  Terry  (307)  347-5194. 
Jennifer  Purvine  (530)  233-7932. 

Jody  Wa«  (406)  896-5258. 


Barry  Rose  (208)  373-4014. 
Eddto  Guerrero  (208)  736-2355. 

iloLynn  Woiley  (775)  861-6615. 

Mike  Brown  (775)  753-0200. 
Stephen  Larson  (661)  391-6008. 
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Date  and  time 

Fabruaiy  28. 6-9  p.m 

March  4,  &-Q  p.m 

Mardi  6,  3-6  p.m 

March  12,  9  a.m.-12  noon  .... 


Locations 


Valley  Library,  12004  East  Main,  Spokane,  WA 

Days  Inn  City  Center,  1414  SW  etfiPortland,  OR 

Anchorage  Field  Office— BLM,  6881  Abbott  Loop 
Road,  Anctrarage,  AK. 

Washington  Plaza  Hotel,  Franklin  Room,  10  Thomas 
Circle  (Massachusetts  and  14th  Street).  Wash- 
ington, D.C.. 


BLM  contact 


Kathy  Hekn  (509)  536-1252. 
Chris  Strebig  (503)  952-6003. 
Gene  Teriand  (907)  271-3344. 

Sharon  Wilson  (202)  452-5130. 


:  For  further  information,  to 
provide  written  comments,  or  to  be 
placed  on  the  mailing  list,  contact  Brian 
Amme.  Acting  Project  Manager,  Bureau 
of  Land  Management.  P.O.  Box  12000. 
Reno,  Nevada  89520-0006:  E-mail 
brian_anune9nv.blm.gov;  telephone 
(775)  861-6645.  Comments  will  be 
available  for  public  inspection  at  the 
BLM  Nevada  State  Office.  1340 
Financial  Blvd.;  Reno,  Nevada  89502. 
individual  respondents  may  request 
confidentiality,  tf  you^vish  your  name 
and/or  address  withheld  from  public 
review  or  disclosure  under  the  Freedom 
of  bifoimation  Act,  you  must  state  this 
prominently  at  the  beginning  of  your 
written  or  e-mailed  comment.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  law.  All  sulxnissions  from 
organizations  or  businesses,  and  irom 
individuals  identifying  themselves  as 
representatives  or  officials  of 
oiganizatians  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

aUPPlEMENTAIIY  MF0MIAT10N:  This 
national,  programmatic  EIS  will  provide 
a  comprehensive  cumulative  analysis  of 
BLM  conservation  and  restoration 
traatments  involving  vegetation 
oommumties,  watersheds  and  wildlife 
habitats. 

•  It  will  also  consider  state-specific, 
reasonably  foreseeable  activities, 
including  hazardous  fuels  reduction 
treatments. 

•  It  will  address  himian  health  risk 
assessments  for  proposed  use  of  new 
chemicals  on  public  lands. 

•  Restoration  activities  may  include 
but  are  not  limited  to  prescribed  fire, 
riparian  restoration,  native  plant 
community  restoration,  invasive  plants 
and  noxious  weeds  treatments, 
^nderstory  thinning,  forest  health 
treatments,  or  other  activities  related  to 
restoring  fi^adapted  ecosystems. 

The  EIS  is  not  a  land-use  plan  or  a 
Iand-U9e  plan  amendment.  It  will 
provide  a  comprehensive  programmatic 
NEPA  document  to  allow  effective 
tiering  and  serve  as  a  baseline 
cumulative  impact  assessment  for  other 
new,  revised  or  existing  land  use  and 
activity  level  plans  that  involve 
vegetation,  wUdlife  habitat  and 


watershed  treatment,  modification  or 
maintenance. 

•  "Hiis  EIS  will  consolidate  four 
existing  BLM  vegetation  treatment  EISs 
developed  in  compliance  with  the 
NEPA  between  1986  and  1992  into  one 
programmatic  dociunent  for  the  western 
United  States,  including  Alaska.  The 
EIS  will  update  information  and  change 
to  reflect  new  information  and  changed 
conditions  on  public  lands  since  that 
time. 

•  An  updated  EIS  is  necessary  for 
BLM  to  analyze  proposed  treatments  of 
4  to  5  million  acres  of  prescribed  and 
managed  natural  fire.  Integrated  Weed  * 
Management,  hazardous  fiiels  reduction. 
Emergency  Stabilization  and 
Restoration,  and  landscape-level 
restoration  initiatives  such  as  Great 
Basin  Restoration  Initiative.  Current 
average  annual  acres  of  treatment 
selected  in  the  existing  BLM  records  of 
decision  (RODS)  equate  to  about 
350.000  acres. 

•  The  analysis  area  includes  only 
siuface  estate  public  lands  administered 
by  11  BLM  state  offices:  Alaska. 
Arizona.  California.  Eastern  States, 
Idaho,  Montana  (Dakotas),  New  Mexico 
(Oklahoma/Texas/Nebraska).  Nevada, 
Oregon  (Washington),  Utah  and 
Wyoming. 

The  BLM  has  initially  identified  the 
following  issues  for  analysis  in  this 
programmatic  EIS:  hazardous  fuels 
reduction  and  treatment  including 
mechanical  treatments,  wildlife  habitat 
improvement,  restoration  of  ecosystem 
processes:  protection  of  cxiltural 
resoiuces.  watershed  and  vegetative 
community  health,  new  listings  of 
threatened  and  endangered  species  and 
consideration  of  other  sensitive  and 
special  status  species,  new  chemical 
formulations  for  herbicides  deemed  to 
be  more  environmentally  favorable, 
smoke  management  and  air  quality, 
emergency  stabilization  and  restoration, 
and  watershed  and  water  quality 
improvement. 

Dated:  December  10. 2001. 
Henri  BiaoD, 

Assistant  Director,  Rene¥fable  Resources  and 
Planning. 

(FR  Doc.  01-32232  Filed  12-31-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managamant 

[MT-O70-102O-PG] 

NolioaofMaaUng 

agency:  Bureau  of  Land  Management 
(BLM),  Montana,  Butte,  Dillon,  and 
Missoula  Field  Offices,  Interior. 

ACTION:  Notice  of  meeting. 

SUMMAfrr:  The  Western  Montana 
Resource  Advisory  Couindl  will  have  a 
meeting  on  January  15, 2002,  at  the 
BLM— Butte  Field  Office  Conference 
Room,  106  Nortii  Parkmont,  Butte. 
Montana  starting  at  9  a.m.  Primary 
agenda  topics  include  orientation  for 
new  members  and  the  DiUon  Resource 
Management  Plan. 

The  meeting  is  open  to  the  public  and 
the  public  comment  period  is  set  for 
11:30  a.m.  The  public  may  make  oral 
statements  before  the  Council  or  file 
written  statements  for  the  Coundl  to 
consider.  Depending  on  the  number  of 
persons  vrishing  to  make  an  oral 
statement,  a  per  person  time  limit  may 
be  established.  Summary  minutes  of  the 
meeting  will  be  available  for  public 
inspection  and  copying  during  regular 
bu^ess  hoius. 

FOR  FURTMER  MFORMATWN  CONTACT: 
Richard  Hotaling,  Butte  Field  Office 
Manager  and  Designated  Federal 
Official,  (406)  533-7600. 

SUPPLBIENTARY  INFORMATION:  The 
purpose  of  the  Council  is  to  advise  the 
Secretary  of  the  Interior,  through  the 
BLM,  on  a  variety  of  planning  and 
management  issues  associated  with 
public  land  management.  The  15 
member  Coimcil  includes  individuals 
who  have  expertise,  education,  training 
or  practical  experience  in  the  planning 
and  management  of  public  lands  and 
their  resources  and  who  have  a 
knowledge  of  the  geographical 
jurisdiction  of  the  Council. 

Dated:  November  21, 2001. 
scan  I'uwBis, 
Dillon  Field  Manager. 

[FR  Doc  01-32128  Filed  12-31-01;  8:45  am] 
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DEPARTMENT  OF  THE  INTERiOR 
Bureau  of  Land  Managamant 

(NV-08IM»-1020-a4] 

Mofava  Southam  Great  Baain 
Raaourca  Advlaory  Council;  Notica  of 
Maating  Location  and  Time 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  meeting  location  and 

time  for  the  MojAve  Southern  Great 

Basin  Resource  Advisory  Council 

(Nevada). 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Mojave 
Southern  Great  Basin  Resource 
Advisory  Council  (RAC),  Nevada,  will 
be  held  as  indicated  below.  Topics  for 
discussion  will  include  manager's 
reports  of  field  office  activities;  an 
update  on  the  Southern  Nevada  Public 
Land  Management  Act  of  1998;  and 
other  topics  the  coimcil  may  raise. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written  and/or 
oral  comments  to  the  council  at  2:30 
p.m.  on  Thursday,  January  17,  2002. 
Individuals  who  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations 
should  contact  I%illip  Guerrero  at  (702) 
647-5046  by  January  11, 2002. 
DATES  A  TIME:  The  RAC  will  meet  on 
Thursday,  January  17  and  Friday 
January  18,  2002  at  the  Red  Rock 
Canyon  National  Conservation  Area 
Visitors  Center  Friends  Room  from  8:30 
a.m.  to  4  p.m.  daily. 
FOR  FURTHER  WTOnMATION  CONTACT: 
PhUlip  L.  Guerrero,  Public  Affairs 
Officer,  BLM  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  NV  89108. 
or  by  phone  at  (702)  498-6088. 

Dated:  December  5. 2001. 
PUIUpL.  GtWRVfO, 

Public  Affairs  Officer.  Las  Vegas  Field  Office. 
(FRDo&  01-32129  Filed  12-31-01;  8:45  am] 
■LUNQ  COM  4S10-44C-P 

DEPARTMENT  OF  THE  MTERIOR 
Bureau  Of  Land  Managamant 

[AiC-»10-1410-PQ] 

NoHoa  of  Maaling 

December  6. 2001. 

AOENCY:  Bureau  of  Land  Management. 

Intericff. 


ACTION:  Notice  of  Alaska  Resource 
Advisory  Council  meeting. 

SUMMARY:  The  BLM  Alaska  Resource 
Advisory  Council  will  conduct  an  open 
meeting  Thursday.  January  31.  2002. 
fit)m  9:30  a.m.  until  4  p.m.  and  Friday. 
February  1.  2002,  from  8:30  a.m.  until 
noon.  The  meeting  will  be  held  at  the 
Campbell  Creek  Science  Center.  6881 
Abbott  Loop  Road,  Anchorage. 

Primary  agenda  items  for  the  meeting 
include  land  use  planning  starts  in 
Alaska  and  scoping  for  the  northwest 
National  Petroleum  Reserve — Alaska 
and  Colville  River  multiple  use  activity 
plans.  The  council  will  hear  public 
comments  Thursday.  January  31.  from 
1-2  p.m.  Written  comments  may  be 
mailed  to  BLM  at  the  address  below. 
ADDRESSES:  Inquiries  or  comments 
should  be  sent  to  BLM  External  Affairs. 
222  W.  7th  Avenue.  #13,  Anchorage.  AK 
99513-7599. 

FOR  FURTHER  H«F0RMAT10N^  CONTACT: 
Teresa  McPherson,  907-271-3322.  or 
via  E-mail  to 
teresa_mcpiierson@aJk.6/m.gov. 

Linda  S.C.  Rimdell. 

Associate  State  Director. 

(FR  Doa  01-32130  Filed  12-31-01;  8:45  am] 

BaUNC  CODE  4aio^i*-ii 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managamant 
PD-07D-10SO-PQ] 

NolioaofMaatfng 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Upper  Snake  River  District 

Resource  Advisory  Coimcil  Meeting: 

Location  andTimes. 


SUMMARY:  The  next  Upper  Snake  River 
District  Resource  Advisory  Council 
(RAC)  Meeting  will  be  held  on  February 
27.  2002.  beginning  at  1  p.m..  and 
February  28.  2002,  beginning  at  8  a.m. 
The  meeting  will  be  held  at  the  Best 
Western  Burley  hm.  800  N  Overland 
Avenue  in  Burley.  Idaho. 
SUPPLEMBfTARY  INFORMATION:  The  RAC 
meets  in  accordance  with  the  Federal 
Land  Policy  and  Management  Act  and 
the  Federal  Advisory  Committee  Act  of 
1972  (FACA).5  U.S.C.  The  Upper  Snake 
River  District  RAC  will  discuss  scoping 
topics  for  the  upcomingFire 
Management  Direction  Plan 
Amendments  (FMDPA).  The  FMDPA 
will  amend  12  land  use  plans  in  the 
district  for  hazardous  fuels 
management  The  RAC  will  also  discuss 
the  results  of  scoping  for  the  Craters  of 


the  Moon  National  Monument 
ExpansionGeneral/Resource 
Management  Plans.  All  meetings  are 
open  to  the  public.  Each  formal  council 
meeting  has  time  allocated  for  hearing 
public  conunents,  and  the  public  may 
present  written  or  oral  comments. 
Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meetings,  or  need  special  assistance 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  contact  the  address  below. 

FOR  FURTHER  INFORMATION:  David  Howell 
at  the  Upper  Snake  River  District  Office, 
1405  Hollipark  Dr..  Idaho  Falls.  ID 
83401.  or  telephone  (208)  524-7559. 

Dated:  December  6, 2001. 
Janes  E.  May, 
District  Manager. 
[FR  Doc.  01-32131  Filed  12-31-01;  8:45  am] 


DEPARTMENT  OF  THE  MTERIOR 
Bureau  of  Land  Managamant 

[WO-200-1020-<Xq 

Sdanoa  Advlaory  Board 

AQBiCY:  Biu«au  of  Land  Management 

Interior. 

action:  Notice  of  public  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  annoimces  a  public 
meeting  of  the  Science  Advisory  Board 
to  discuss  DOI  science  goals,  update 
recent  BLM  science  initiatives,  receive  a 
briefing  on  the  President's  Eneigy  Plan, 
and  to  discuss  science  and  management 
of  the  National  Landscape  Conservation 
System  units. 

DATES:  BLM  will  hold  the  public 
meeting  on  Friday.  February  8.  2002. 
from  9  a.m.  to  5  p.m.  local  time. 
ADDRESSES:  BLM  will  hold  the  public 
meeting  at  the  Four  Points  Sheraton. 
Cottonwood  Room,  10220  North  Metro 
Parlcway.  Phoenix,  Arizona. 
FOR  FURTHER  MFORMATION  CONTACT:  Lee 
Barkow.  Bureau  of  Land  Management 
Denver  Federal  Center.  Buildings  50,  PO 
Box  25047.  Denver,  CO"80225-0047, 
303-236-6454. 

SUPPLEMENTARY  MFORMATION:  This 
notice  is  published  in  accordance  with 
section  9(a)(2)  of  the  Federal  Advisory 
Committee  Act  of  1972  (Pub.  L.  92-463). 

L  The  Agenda  for  the  Pnlilk:  MeeUng  If 
asFollowi 

9  a.m.    Introduction  and  Opening 

Remarks 
9:30  a.m.    DOI  Science  Goals 
10:30  a.m.    Update  on  Recent  BLM 

Science  Initktives 
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1  p.m.    Briefing  on  the  President's 

Energy  Plan 
2:45  p.m.    The  National  Landscape 

Conservation  System — A  Discussion 

on  Science  and  Management  of  the 

Units 
4  p.m.    Open  Discussion  by  the  Board 

and  Drafting  of  Recommendations  to 

theDireictor 

n.  Public  Conunent  Procedureg 

Participation  in  the  public  meeting  is 
not  a  prerequisite  for  submittal  of 
written  comments  from  all  interested 
parties.  Your  written  comments  should 
be  specific  and  explain  the  reason  for 
any  recommendation.  The  BIM 
appreciates  any  and  all  comments,  but 
those  most  useful  and  likely  to 
influence  decisions  on  BLM's  use  of 
science  are  those  that  are  either 
supported  by  quantitative  information 
or  studies  or  those  that  include  citations 
to  and  analysis  of  applicable  laws  and 
regulations.  Except  for  comments 
provided  in  electronic  format, 
commanters  should  submit  two  copies 
of  their  written  conunents,  where 
practicable.  The  BLM  will  not 
necessarily  consider  comments  received 
after  the  time  indicated  under  the  DATES 
Section  or  at  locations  other  than  that 
listed  in  the  ADDRESSES  section. 

Iq  the  evmt  there  is  a  request  imder 
the  Freedom  on  Information  Act  (FOIA) 
for  a  copy  of  your  comments,  we  intend 
to  make  them  available  in  their  entirety, 
including  your  name  and  address  (or 
your  e-maU  address  if  you  file 
electronically).  However,  if  you  do  not 
want  us  to  release  your  name  and 
address  (or  e-mail  address)  in  response 
to  a  FOIA  request,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment  We  will  honor  your  wish  to 
the  extent  allowed  by  the  law.  All 
submissions  from  organizations  or 
businesses  and  fit>m  individuals 
identifying  themselves  as 
representatives  or  officials  of 
Qiganizatiqns  or  business  will  te  in 
their  entirety,  including  names  and 
addresses  (or  e-mail  addresses). ' 

Electronic  Access  and  Filing  Address: 
Commenters  may  transmit  comments 
electronically  via  the  Internet  to: 
leeJbarkow9blm.gov.  Please  include  the 
identifier  "Science4"  in  the  sulqect  of 
your  message  and  your  name  and 
address  in  me  body  of  your  message. 

OLAccaMibUily 

Hie  meeting  sites  are  accessible  to 
individuals  with  disabilities.  An 
-individual  with  a  disability  who  will 
need  an  auxiliary  aid  or  seovice  to 
participate  in  the  hearing,  such  as 
intaiprating  service,  assistive  listening 
device,  or  materials  in  an  ahemate 


format,  must  notify  the  person 
listedunder  FOR  FURTHER  MFORMATION 
CONTACT  two  weeks  before  the 
scheduled  hearing  date.  Although  BLM 
will  attempt  to  meet  a  request  received 
after  that  date,  the  requested  auxiliary 
aid  or  service  may  not  be  available 
because  of  insufficient  time  to  arrange 
it. 

LeeBarkow, 

National  Science  and  Technology  Center. 
(FR  Doc.  01-32125  Filed  12-31-01;  8:45  am] 

BILUNG  CODE  431fr-««-4l 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Managament 

[AZA  31898] 

Notice  of  Proposed  WHhdravwal; 
Arizona 

AGENCY:  Biuvau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  United  States  Forest 
Service  proposes  to  withdraw  20  acres 
of  National  Forest  System  land  to 
protect  the  Federal  investment  in  the 
Rocky  Mountain  Research  Station.  This 
notice  segregates  the  land  for  up  to  2 
years  from  location  and  entry  under  the 
United  States  mining  laws.  The  land 
will  remain  open  to  all  other  uses  which 
may  by  law  be  made  of  National  Forest 
System  land. 

DATES:  Comments  should  be  received  on 
or  before  April  2,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
the  Forest  Supervisor,  Coconino 
National  Forest.  2323  E.  Greenlaw  Lane, 
Flagstaff,  Arizona  86004. 
FOR  FURTHER  INFORMATION  CONTACT:  Pete 
Mourtsen,  Coconino  National  Forest, 
928-527-3414. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  proposes  to  withdraw  the 
following  described  National  Forest 
System  land  from  location  and  «itry 
under  the  United  States  mining  laws, 
subject  to  valid  existing  rights: 

Coconino  National  Forest. 

Gila  and  Salt  River  Meridian. 

T.  21  N.,  R.  7  E.. 

sec.  27,  S'/5iNWV4NWV4. 

The  area  described  contains  20  acres  in 
Coconino  County. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the.  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Forest  Supervisor  of  the  Coconino 
National  Forest. 


Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  coimection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request,  by  the  date  specified 
above,  to  the  Forest  Supervisor, 
Coconino  National  Forest.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  fiom  the  date 
of  publication  of  this  notice  in  the 
Federal  Registo-.  the  land  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdra%ral  is  approved  prior  to  that 
date. 

Dated:  December  2, 2001. 
Steve  J.  Gobat. 

Acting  Deputy  State  Director,  Resources 
Division. 

(FR  Doc.  01-32127  Filed  12-31-01;  8:45  am] 
BHJJNQ  CODE  M10-11-P 


INTERNATIONAL  TRADE 
COMMISSION 

[hweetKptiona  Noe.  7S1-TA-741-74S 
(Review)] 

Melamina  Institutional  Otomarwara 
From  CMna,  Indonaaia.  and  Tahwan 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  five-year  reviews 
concerning  the  antidumping  duty  orders 
on  melamine  institutional  diimerware 
fit)m  China,  Indonesia,  and  Taiwan. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  revocation  of  the 
antidumping  duty  orders  on  melamine 
institutional  diimerware  from  China, 
Indonesia,  and  Taiwan  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury.  Pursuant  to  secticm 
751(c)(2)  of  the  Act,  interested  parties 
are  requested  to  respond  to  this  notice 
by  submitting  the  information  specified 
below  to  the  Commission:  ^  to  be 


*  No  iMpome  to  this  nquest  for  infonnalion  is 
requirad  if  ■  cunently  valid  Office  of  Managamant 
and  Budget  (OMB)  numbar  is  not  displajred;  tin 
0MB  rnmiber  is  3117-0016/USnC  No.  0»-»-067. 
esqiixation  data  July  31. 3002.  Public  taporting 
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assiued  of  consideration,  the  deadline 
for  responses  is  February  21,  2002. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
March  18,  2002.  For  further  information 
concerning  the  conduct  of  these  reviews 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201.  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  January  2.  2002. 
FOR  FJURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW., 
Washington,  IX:  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
www.usitc.govi.  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 
SUPPLEMENTARY  INFORMATKM: 

Background 

On  February  25, 1997,  the  Department 
of  Commerce  issued  antidtmiping  duty 
orders  on  imports  of  melamine 
institutional  dinnerware  from  China, 
Indonesia,  and  Taiwan  (62  FR  8426). 
The  Commission  is  conducting  reviews 
to  determine  whether  revocation  of  the 
orders  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  to  the  domestic  industry  within 
a  reasonably  foreseeable  time.  It  will 
assess  the  adequacy  of  interested  party 
responses  to  tUs  notice  of  institution  to 
determine  whether  to  conduct  full 
reviews  or  expedited  reviews.  The 
Commission's  determinations  in  any 
expedited  reviews  will  be  based  on  the 
hcts  available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions 

The  following  definitions  apply  to 
these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 


liuTden  for  liie  roquest  is  estimatad  to  avetage  7 
hours  per  response.  Please  send  comments 
regsnling  the  accuracy  of  this  burden  estimate  to 
the  OSoe  of  biveatigtfions.  U.S.  IntematioBal  Trade 
Commission,  500  E  Street.  SW.,  Washington,  DC 
2043f. 


scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 

(2)  The  Subject  Countries  in  these 
reviews  are  China,  Indonesia,  and 
Taiwan. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations,  the  Commission 
defined  the  Domestic  Like  Product  as 
melamine  institutional  dinnerware. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
collective  output  of  the  Domestic  Like 
Product  constitutes  a  major  proportion 
of  the  total  domestic  production  of  the 
product.  In  its  original  determinations, 
the  Commission  defined  the  Domestic 
Industry  as  producers  of  melamine 
institutional  dinnerware. 

(5)  The  Order  Date  is  the  date  that  the 
antidtunping  duty  orders  imder  review 
became  effective.  In  these  reviews,  the 
Order  Date  is  February  25, 1997. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacttuer  or  through  its  selling 
agent. 

Participatioa  in  the  Reviews  and  Public 
Service  List 

Persons,  including  industrial  users  of 
the  Subject  Merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  reviews  as 
parties  must  file  an  entry  of  appearance 
with  the  Secretary  to  the  Commission, 
as  provided  in  section  201.11(b)(4)  of 
the  Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federal  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
are  required,  pursuant  to  19  CFR 
§201.15,  to  seek  Commission  approval 
if  the  matter  in  which  they  are  seeking 
to  appear  was  pending  in  any  manner  or 
form  during  their  Commission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particular  matter"  as  the 
imderlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  207,  the  post  employment  statute 


for  Federal  employees.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Conomission  imder  its  rule 
201.15.  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  Disclosure  of  Biuinen 
Proprietary  Information  (BPI)  Und^  an 
AdministratiTe  Protective  Order  (APO) 
and  APO  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  submitted  in  these  reviews 
available  to  authorized  applicants  under 
the  APO  issued  in  the  reviews,  provided 
that  the  application  is  made  no  later 
than  21  days  after  publication  of  this 
notice  in  the  Federal  Register. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  in  19 
U.S.C.  1677(9),  who  are  parties  to  the 
reviews.  A -separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  imder 
the  APO. 

Certification 

Pursuant  to  section  207.3  of  the 
Commission's  rules,  any  person 
submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the  . 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  Vn  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  Submissions 

Pursuant  to  section  207.61  of  the 
Commission's  rules,  each  interested 
party  response  to  this  notice  must 
provide  the  information  specified 
below.  The  deadline  for  filing  sudb 
responses  is  February  21,  2002. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
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Commission  should  conduct  expedited 
or  full  reviewrs.  The  deadline  for  filing 
such  comments  is  March  18.  2002.  All 
written  submissions  must  conform  with 
the  provisions  of  sections  201.8  and 
207.3  of  the  Commission's  rules  and  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  dociunent  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

bubUity  To  Provide  Reiiaested 
IidbnBatioo 

Pursuant  to  section  207.61  (c)  of  the 
Commission's  rules,  any  interested 
party  that  cannot  furnish  the 
information  requested  by  diis  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Informatkm  To  Be  Pnyvided  in 

r  to  This  Notice  of  Institution 


If  you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  firom  more  than  one 
Sutqect  Country:  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensure  that  your 
resptmse  to  each  question  includes  the 
information  requested  for  each  pertinent 
Sulqect  Country.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  availaUe)  and  n^ne. 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  finn/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 


or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  request^  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  revocation  of  the  antidumping  duty 
orders  on  ihe  Domestic  Industry  in 
general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
disciiss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677(4)(B)). 

(6)  A  list  of  all  known  and  ciurently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  each  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  coimtries  since 
1996. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operations  on  that  product  during 
calendar  year  20001  (report  quantity 
data  in  thousands  of  pounds  and  vdue 
data  in  thousands  of  U.S.  dollars,  f.o.b. 
plant).  If  you  are  a  union/worker  group 
or  trade/business  association,  provide 
the  information,  on  an  aggregate  basis, 
for  the  firms  in  which  your  workers  are 
employed/which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accounted  for  by  your 
firm's(s')  production: 

(b)  the  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s):  and 

(c)  the  quantity  and  value  of  U.S. 
internal  consumption/company 
transfers  of  the  Domestic  like  Product 
produced  in  your  U.S.  plant(s). 


(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Coimtries,  provide  the 
following  information  on  your  firm's(s") 
operations  on  that  product  during 
calendar  year  2001  (report  quantity  data 
in  thousands  of  poimds  and  value  data 
in  thousands  of  U.S.  dollars).  If  you  are 
a  trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  yoiu- 
association. 

(a)  The  qiiantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  coimtervaiung  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merd^dise  from 
each  Subject  Country  accoxmted  for  by 
your  firm's(s")  imports: 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
coimtervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  each 
Subject  Countnr:  and 

(c)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidumping  and/or 
countervailing  duties)  of  U.S.  internal 
consimiption/company  transfers  of 
Subject  Merchandise  imported  from 
each  Subject  Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Coimtries, 
provide  the  following  information  on 
your  firm's(s")  operations  on  that 
product  during  calendar  year  2001 
(report  quantity  data  in  thousands  of 
pounds  and  value  data  in  thousands  of 
U.S.  dollars,  landed  and  duty-paid  at 
the  U.S.  port  but  not  including 
antidumping  or  countervailing  duties). 
If  you  are  a  trade/business  association, 
provide  the  information,  on  an  aggregate 
basis,  for  the  firms  which  are  members 
of  your  association. 

(a)  Production  (quantity)  and.  if 
kno%vn,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  each  Subject  Country  accounted  for 
by  your  firm's(s")  production;  and 

(b)  the  quantity  and  value  of  your 
firm's(s")  exports  to  the  United  States  of 
Subject  Merchandise  and.  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  each  Subject  Country 
accounted  for  by  your  firm'8(s")  exi>orts. 

(10)  Identify  significant  changes,  if 
any.  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
each  Subject  Country  since  the  Ordw 
Date,  and  significant  changes,  if  any, 
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that  are  likely  to  occur  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods: 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production):  and  factors  related  to  the 
ability  to  shift  supply  among  different 
national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  each  Subject  Country,  and 
such  merchandise  from  other  countries. 

(11)  (OPTIONAL)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry:  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Audiwity:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

By  order  of  the  Commission. 
Issued:  December  20,  2001. 
Doona  R.  Koehnke, 
Secretary. 

[FR  Doc.  01-32246  Filed  12-31-01;  8:45  am] 
SUING  CODE  7<B0-0>-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lxxlging  of  Conaant  Decree 
Under  the  Clean  Air  Act 

Under  28  CER  part  50.7.  notice  is 
hereby  given  that  on  November  7,  2001, 
a  proposed  Consent  Decree  in  United 
States  v.  Aristech  Chemical 
Corporation,  Qvil  Action  No.  C-1-01- 
772,  was  lodged  with  the  United  States 
District  Court  for  the  Southern  District 
of  Ohio,  Western  Division. 

In  this  action  the  United  States  seeks 
civil  penalties  and  injunctive  relief 
against  Aristech  Chemical  Corporation 
("Aristech")  pursuant  to  section  113(b) 
of  tiie  Clean  Air  Act  ("CAA").  42  U.S.C. 
7413(b)  (1983),  amended  by.  42  U.S.C. 
7413(b)  (Supp.  1991),  for  alleged 
violations  at  Aristech's  Ironton,  Ohio 
facility.  Under  the  settiement,  Aristech 
will  pay  a  civil  penalty  of  $450,000,  and 
apply  for  and  obtain  a  permit  for  the 
Phenol  Expansion  Project,  under  the 
CAA's  Prevention  of  Significant 


Deterioration  ("PSD")  program,  from  the 
State  of  Ohio,  the  permitting  authority. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice,  PO 
Box  7611,  Washington.  DC  20044-7611, 
and  should  refer  to  United  States  v. 
Aristech  Chemical  Corporation,  D.J.  Ref. 
90-5-2-1-06701/1. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  Southern  District  of 
Ohio,  Western  Division,  Potter  Stuart 
Federal  Courthouse,  5th  and  Walnut 
Streets,  Room  220,  Cincinnati,  Ohio 
45202,  and  at  U.S.  EPA  Region  5.  77 
West  Jackson  Blvd.,  Chicago,  Illinois 
60604.  A  copy  of  the  Consent  Decree 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  PO  Box  7611. 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$7.75  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library.  • 

William  D.  Brighton. 

Assistant  Section  Chief,  Environmental 
Enforcemer.t  Section,  Environment  and 
Natural  Resources,  Division. 
IFR  Doc.  01-32223  Filed  12-31-01;  8:45  am] 
BNXMQ  CODE  44ie-ia-H 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conaant  Decree 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  20,  2001,  a 
proposed  Complaint  and  Consent 
Decree  in  Uruted  States  v.  Conoco  Inc., 
Qvil  Action  No.  H-01-4430,  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  Texas. 

In  this  action  the  United  States  sought 
civil  penalties  and  injunctive  relief 
against  Conoco  Inc.  ("Conoco") 
pursuant  to  Section  113(b)  of  the  Qean 
Air  Act  ("CAA"),  42  U.S.C.  7413(b) 
(1983),  amended  by.  42  U.S.C.  7413(b) 
(Supp.  1991),  alleged  violations  at 
Conoco's  4  refineries  in  Colorado, 
Montana,  Oklahoma  and  Louisiana. 
Under  the  settiement,  Conoco  will 
implement  innovative  pollution  control 
tedmologies  to  greatiy  reduce  emissions 
of  nitrogen  oxides  ("Nox")  and  sulfur 
dioxide  ("S02")  from  refinery  process 
units  and  adopt  facility-wide  enhanced 
monitoring  and  fugitive  emission 
control  programs.  In  addition,  Conoco 
will  pay  a  civil  penalty  of  $1.5  million 


and  spend  $5.3  million  on  supplemental 
and  beneficial  environmental  projects. 
The  states  of  Colorado,  Montana, 
Oklahoma  and  Louisiana  will  join  in 
this  settiement  as  a  signatories  to  the    . 
Consent  Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Acting  Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611.  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Conoco  Inc.,  D.J.  Ref.  90-5-2- 
1-07295/1. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney.  Southern  District  of  Texas. 
U.S.  Courthouse,  515  Rusk.  Houston, 
Texas  77002,  ^d  at  EPA  Region  6. 1445 
Ross  Avenue,  Dallas.  Texas  75202.  A 
copy  of  the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$36.50  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 

RobeitBrook. 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  01-32222  Filed  12-31-01;  8:45  am] 

BILUNG  CODE  4410-1S-II 


DEPARTMENT  OF  JUSTICE 

Notica  of  {.edging  of  Conaent  Decree 
Under  the  Clean  Air  Act 

Notice  is  hereby  given  that  on 
December  20.  2001  a  proposed  Consent 
Decree  ("Decree")  in  United  States  v.  . 
Conoco.  Inc.  Civil  Action  No.  01-2478. 
was  lodged  with  the  United  States 
District  Court  for  the  District  of 
Colorado. 

The  proposed  consent  resolves  claims 
for  civil  penalties  and  permanent 
injunctive  relief  for  violation  of  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  ("NESHAP") 
requirements  of  section  112  of  the  CAA. 
42  U.S.C.  7412,  and  the  implementing  " 
regulations  pertaining  to  petroleum 
refineries  found  at  40  CFR  part  63 , 
subpart  CC,  at  Conoco's  petroleum 
refinery  located  at  5801  Brighton  Blvd. 
in  Commerce  City,  Co. 

Under  the  terms  of  the  decree  Conoco 
will  pay  a  civil  penalty  of  $38,775.20. 
and  comply  with  all  performance  test 
and  reporting  requirements  applicable 
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to  the  flares.  Conoco  will  also  complete 
two  supplemental  environmental 
projects,  at  a  cost  of  no  les$  than 
$130,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  firom  the 
date  of  this  publication  comments 
relating  td  the  Decree.  Comments  should 
be  addr««8ed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resources  Division.  Denver  Field  Office, 
999 18th  Street.  Suite  945NT,  Denver, 
Co  80202,  and  should  refer  to  United 
States  v.  Conoco,  Inc..  D.J.  Ref.  90-5-2- 

1-07295.  ^      ^ 

The  Decree  may  be  examined  at  the 
offices  of  the  EPA  Library,  EPA  Region 
Vm.  located  at  999  18th  Street.  First 
Floor.  Denver,  Colorado  80202.  A  copy 
of  the  Decree  may  also  be  obtained  by 
mail  firom  the  Consent  Decree  Library, 
P.O.  Box  7611,  U.S.  Department  of 
Justice.  Waahingtcm.  DC  20044-7611.  In 
raquesting  a  copy  of  the  Decree,  please 
enclose  a  check  payable  to  the  Consent 
Deciee  Library  for  $8.50  for  a  complete 
copy  of  the  decree  (25  cents  per  page, 
reproductian  cost). 


AtaUtaat  SectioaChief,  En^rimnme^tal 
Enfanmmit  Section,  Bnvimament  and 
Natural  ReaourcetlXvision. 
(FRDoc  01-32224  Filed  12-81-01;  8:45  am) 
>4«1»-1S-II 


DEPARTMENT  OF  JUSTICE 
IMiea  Of  Lodhig  Of  CoiiMnt  Decree 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  Slates  v.  HoneywM 
Intanational  Inc.  (E.D.  Va.),  Civil 
Action  No.  3:0lCV789  was  lodged  on 
November  23. 2001  with  the  United 
States  District  Court  for  the  Eastern 
District  at  Virginia.  The  Consent  Decree 
resolves  tiie  United  States'  claims 
against  defendant.  Honeywell 
Intematioiial  Inc..  with  respect  to 
violations  of  the  Clean  Air  Act,  the 
Comprehensive  Environmraital 
Response.  Compensation,  and  Liability 
Act  ("CERCLA"),  the  Emergency 
Plamiing  and  Community  lUght-to- 
Kjfpw  Act  ("EPCRA").  and  the  Resource 
Ponservation  and  Recovery  Act 
("RCRA")  at  its  chemical  manufacturing 
fiKdlity  in  Hopewell.  Virginia. 

Under  the  Consent  Decree,  defendant 
will  pay  the  United  States  $110,000  in 
penalties.  In  addition,  the  defendant 
will  implement  five  Supplemental 
Environmental  Projects,  or  "SEPs,"  at  an 
estimated  cost  of  $772,000.  These  SEPs 
indude  (1)  within  ten  months  of  entry 
of  the  Conaent  Decree  and  at  a  cost  of 


no  less  than  $375,000,  the  conversion  of 
a  refrigeration  unit  from  use  of 
chlorfluorocarbon-based  refrigerant  to 
hydrofluorocarbon-based  refrigerant;  (2) 
within  seventeen  months  of  entry  of  the 
Consent  Decree  and  at  a  cost  of  no  less 
than  $300,000,  the  installation  of  an  air 
emissions  control  system  to  reduce  the 
release  of  ammonia:  (3)  within  forty-five 
(45)  days  of  entry  of  the  Consent  Decree 
and  at  a  cost  of  no  less  than  $35,000,  the 
purchase  of  a  "reverse  911"  interactive 
notification  system  for  the  Hopewell 
Local  Emergency  Planning  Committee; 

(4)  within  forty-five  (45)  days  of  entry  of 
the  Consent  Decree  and  at  a  cost  of  no 
less  than  $20,000,  the  purchase  of  a 
skirted  boom  and  trailer  and  associated 
training  services  for  the  Henrico 
Regional  Hazardous  Incident  Team;  and 

(5)  within  forty-five  (45)  days  of  entry  of 
the  Consent  Decree  and  at  a  cost  of  no 
less  than  $42,000,  the  purchase  of  mass 
decontamination  equipment  and 
associated  training  for  emergency 
response  teams  at  two  local  medical 
centers,  the  John  Randolph  Medical 
Center  in  Hopewell,  VA  and  the 
Southside  Regional  Medical  Center  in 
Petersburg,  VA. 

The  Department  of  Justice  vdll 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Acting  Assistant 
Attorney  General  for  the  Environmental 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Honeywell  International,  Inc.,  DOJ 
reference  number  90-7-1-06900. 

The  proposed  Consent  Honeywell 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  600  East  Main 
Street,  Suite  1800.  Richmond,  Virginia; 
and  the  Region  m  Office  of  the 
Environmental  Protection  Agency,  1650 
Arch  Street,  Philadelphia.  Pennsylvania. 
A  copy  of  the  proposed  decree  may  be 
obtained  by  mail  fitjm  the  Department 
of  Justice  Consent  Decree  Library,  P.O. 
Box  7611,  Washington,  DC  20044.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $13.00  ($.25  per  page  for 
production  costs),  payable  to  the 
Consent  Decree  Library. 

Robot  D.  Brook, 

Assistant  Chief ,  Environmental  Bnfmcement 

Section.  Environment  and  Natural  Resounds 

Division. 

[FR  Doc.  01-32219  Filed  12-31-01;  8:45  am] 

■LUNO  CODE  4410-IS-ll 


DEPARTMENT  OF  JUSTICE 

Nolloe  of  Lodging  of  Coneent  Decree 
Under  Cleen  Ah- Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  Kenneth 
McDonald  and  Nicholas  Menegatos, 
CA.  No.  3:CV-01-0510,  was  lodged  on 
September  11,  2001,  with  the  United 
States  District  Court  for  the  Middle 
District  of  Pennsylvania.  This  notice 
was  previously  published  in  the  Federal 
Register  on  October  4,  2001  and  the 
public  was  given  30  days  to  comment. 
No  comments  were  received.  However, 
because  of  severe  disruption  in  the  mail 
service,  the  United  States  is  imable  to 
conclude  with  certainty  that  any 
comments  mailed  in  response  to  that 
notice  would  have  been  received.  As  a 
result,  the  United  States  is  providing 
this  opportunity  for  any  prior  persons 
who  previously  submitted  comments  to 
resubmit  their  comments  as  directed 
below. 

The  consent  decree  resolves  the 
United  States'  claims  against  Defendant 
Nicholas  Menegatos  foe  vidations  of  the 
Qean  Air  Act,  42  U.S.C  7401-7671q. 
and  the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  asbestos 
("asbestos  NESHAP"),  40  CFR  part  61. 
with  respect  to  the  partial  demdition  of 
a  facility,  located  in  Tannersville. 
Pennsylvania. 

Under  the  consent  deoee.  Defendant 
Menegatos.  based  upon  his  ability-to- 
pay,  has  agreed  to  pay  a  dvil  penalty  in 
the  amount  of  $2700  and  has  agreed  to 
take  a  training  cotuve  that  will 
feuniliarize  him  with  the  Clean  Air  Act 
and  the  asbestos  NESHAP  regulations. 

The  Department  of  Justice  will 
receive,  for  a  period  of  twenty  (20)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed, 
consent  decree.  Comments  previously 
submitted  by  mail  should  be 
resubmitted  to  the  Acting  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice.  Washington.  DC 
20530,  and  shcmld  refer  to  United  States 
V.  Kenneth  McDonald  and  Nidtolas 
Menegptos,  CA.  No.  3.-CV-O1-O510.  DOJ 
Reference  No.  90-5-2-1-2217.  The 
comments  shjiuld  be  faxed  to  the  Acting 
Assistant  Attorney  General  at  202/616- 

6583. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  228  Walnut  Street, 
Harrisbuig,  Poinsylvania  17108;  and  the 
Region  III  Office  of  the  Environmental 
Protection  Agency.  1650  Arch  Street. 
Philadelphia.  Pennsylvania  19103.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
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Department  of  Justice  Consent  Decree 
Library,  P.O.  Box  7611.  Washington,  DC 
20044.  In  requesting  a  copy,  please  refer 
to  the  referenced  case  and  enclose  a 
dieck  in  the  amoimt  of  $5.75  (.25  cents 
per  page  production  costs),  payable  to 
the  Consent  Decree  Library. 

Robert  D.  Brook, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  01-32218  Filed  12-31-01;  8:45  am] 

BIUJNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  L.odging  of  Coneent  Decree 
Pureuant  to  the  Reeource 
Coneervation  and  Recovery  Act 

In  accordance  with  28  CFR  50.7,  the 
Department  of  Justice  gives  notice  that 
a  proposed  consent  decree  in  United 
States  v.  Mobil  Oil  Corporation,  No.  CV- 
96-1432  (E.D.N.Y),  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  New  York  on 
December  13,  2001,  pertaining  to  the 
payment  of  a  civil  penalty,  compliance 
and  other  injunctive  relief,  and 
implementation  of  a  supplemental 
environmental  project  in  connection 
with  the  Mobil  Oil  Corporation's 
("Mobil")  violations  of  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6901  et  seq.,  at  the  Port  Mobil 
fecility  in  Staten  Island,  New  York  City, 
New  York. 

Under  the  proposed  consent  decree, 
Mobil  will  pay  a  dvil  penalty  of  $8.2 
million,  will  agree  to  comply  with 
RCRA  at  the  Port  Mobil  facility  and 
implement  corrective  action  as  directed 
by  the  U.S.  Environmental  Protection 
Agency,  will  agree  to  refrain  from 
making  certain  legal  arguments  imder 
specified  circumstances,  and  will  agree 
to  implement  a  supplemental 
environmental  project — ^purchasing  land 
for  preservation  in  the  Staten  Island  or 
New  York  city  harbor  area — at  a  cost  of 
at  least  $3  million.  The  Consent  Decree 
includes  a  release  of  claims  alleged  in 
the  complaint. 

The  DiepartmNit  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
conaent  decree.  Comment  should  be 
addressed  to  the  Assistant  Attorney 
General^  Environment  and  Natural 
Resource  Division.  United  States 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Mobil  Oil  Corporation,  No.  CV-96- 
1432  (E.D.N.Y.),  and  DOJ  Reference  No. 
90-7-1-794.  Commenters  may  request 
an  opportunity  for  a  public  meeting  in 


the  affected  area,  in  accordance  with 
RCRA  Section  7003(d).  42  U.S.C. 
6973(d). 

The  proposed  consent  decree  may  be 
examined  at:  (1)  the  Office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  New  York,  One  Pierrepoint  Plaza, 
Brooklyn,  New  York  11201,  (718)  254- 
7000;  and  (2)  the  United  States 
Environmental  Protection  Agency 
(Region  2),  290  Broadway,  New  York 
10007  (contact  Stuart  Keith  in  the  office 
of  Regional  Counsel).  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  DOJ  Reference  Number  and  enclose 
a  check  in  the  amount  of  $6.00  (24  pages 
at  25  cents  per  page  reproduction  costs), 
may  payable  to  the  Consent  Decree 
Library. 

Ronald  G.  Gluck, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  01-32221  Filed  12-31-01;  8:45  am) 

BIUING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conaent  Decree 
Pureuant  to  the  Comprehenehw 
Environmental  Reeponee, 
Compeneation,  and  Uability  Act  and 
ttw  Reeource  Coneervation  and 
Recovery  Act 

Notice  is  hereby  given  that  a  proposed 
Consent  Decree  United  States,  et  al.  v. 
Montrose  Chemical  Corporation  of 
CaUfomia.  et  al..  No.  CV  90-3122-R 
(CD.  Cal),  was  lodged  on  December  21, 
2001  with  the  United  States  District 
Court  for  the  Central  District  of 
California. 

The  consent  decree  resolves  claims 
under  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9607,  as 
amended,  brought  against  defendants 
Montrose  Chemical  Corporation  of 
California  ("Montrose"),  Aventis 
CropSdence  USA,  Inc.,  Chris-Craft 
Industries,  Inc.  (now  News  IHiblishing 
Australia  Ltd.,  by  merger),  and  Atkemix 
Thirty-Seven,  Inc.  (now  Stauffer 
Management  Company,  LLC,  by  merger) 
(collectively,  the  "DDT  Defendants"), 
for  response  costs  incurred  and  to  be 
incurred  by  the  United  States 
Environmental  Protection  Agency  in 
connection  with  responding  to  the 
release  and  threatened  release  of 
hazardoiis  substances  at  the  "Ciurent 
Storm  Water  Pathway."  The  Current 


Storm  Water  Pathway  consists  of  the 
following  system  of  man-made  storm 
water  conveyances:  the  Kenwood  Drain, 
the  Torrance  Lateral,  the  Dominguez 
Channel  (from  Laguna  Dominguez,  the 
most  northern  point  of  tidal  iniluence  in 
the  Dominguez  Channel,  to  the 
Consolidated  Slip),  and  the  portion  of 
the  Los  Angeles  Harbor  known  as  the 
Consolidated  Slip  from  the  mouth  of  the 
Dominguez  Channel  south  to  but  not 
extending  beyond  Pier  200B  and  200Y. 

The  proposed  consent  decree  requires 
the  DDT  Ctefendants  to  pay  $1.4  million 
to  the  United  States  Environmental 
Protection  Agency,  $50,000  to  the 
California  Department  of  Toxic 
Substances  Control,  and  $450,000  to  the 
Califontia  Regional  Water  Quality 
Control  Board,  Los  Angeles  Region, 
which  commits  to  spend  this  money  on 
the  Current  Storm  Water  Pathway  only. 
The  consent  decree  includes  a  covenant 
not  to  sue  by  the  United  States  under 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9606  and  9607. 
and  imder  Section  7003  of  the  Resouit:e 
Conservation  and  Recovery  Act,  42 
U.S.C.  6973. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  dajrs 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  DC  20044;  and  refer  to 
United  States,  et  al.  v.  Montrose 
Chemical  Corporation  of  California,  et 
al..  No.  CV  90-3122-41  (CD.  Cal),  and 
DOJ  Ref  #90-11-3-511/3. 

The  proposed  settiement  agreement 
may  be  examined  at  the  Office  of  the 
United  States  Attorney,  Central  District 
of  California,  Federal  Building,  300 
North  Los  Angeles  Street,  Los  Angeles, 
CA  90012;  and  the  Region  IX  Office  of 
the  Environmental  Protection  Agency. 
75  Hawthorne  Street,  San  Francisco,  CA 
94105.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  by  mail  from 
the  Department  of  Justice  Consent 
Decree  Library,  P.O.  Box  7611, 
Washington,  DC  20044.  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amoimt  of 
$9.25  (25  cents  per  page  reproduction 
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costs),  psyatde  to  the  Consent  Decree 
Libray. 


Section  Chief,  Bnvinmmental  Enforcement 
Sectiai,  Env^onment  and  Natural  Resources 
Dhriaon. 

fFR  Doc  01-32220  Filed  12-31-01: 8:45  am] 
I  OOOC  4410-W-ll  I 


DEPARTMENT  OF  JUSTICE 

NoNn  Of  Lodging  Of  Comant  Dacfw 
Under  tfwCiMn  Air  Act 

Under  28  CFR  50.7.  notice  is  hereby 
given  that  on  December  20.  2001,  a 
Consent  Decree  in  United  States,  et  al. 
V.  Navajo  Refining,  Co..  et  al..  Civil 
Action  No.  av-01-1422  LH/LCS,  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  Mexico. 

In  a  complaint  that  was  filed 
simultaneously  with  the  Consent 
Decree,  the  United  States  sought 
injunctive  relief  and  penalties  against 
Navajo  Refining  Company  ('Navajo") 
and  Montana  Refining  Company 
CMontana  Refining")j)ursuant  to 
section  113(b)  of  the  dean  Air  Act 
CCAA").  42  U.S.C  7413(b)  (1983). 
amended  by.  42  U.S.C.  7413(b)  (Supp. 
1991)  for  alleged  CAA  violations  at 
Navajo's  two  refineries  in  Artesia  and 
Lovington,  New  Mexico,  and  at 
Montana  Refining's  refinery  in  Great 
Falls.  Montana. 

Under  the  settlemoit,  Navajo  and 
Montana  Refining  will  implement 
innovative  pollution  control 
techhcdogies  to  greetly  reduce  emissions 
of  nitrogen  oxides  ('hK)x")  and  sulfur 
dioxide  ("SOj")  from  refinery  process 
units  and  they  will  adopt  facility-wide 
enhanced  monitoring  and  fugitive 
emission  control  pn^rams.  La  addition, 
Navajo  and  Montana  Refining  will  pay 
a  dvil  penalty  of  $400,000  for 
settlement  of  the  claims  in  the  United 
States'  complaint,  and  Navajo  will  pay 
$350,000  for  settlement  of  claims  raised 
by  the  State  of  New  Mexico  in  two 
onnpliance  orders  that  New  Mexico 
issued  to  Navajo  in  May  and  July  of 
2001.  Navajo  also  will  perform 
environmentally  beneficial  projects 
totaling  approximately  $1.4  million.  The 
States  of  New  Mexico  and  Montana  will 
join  in  this  settlement  as  signatories  to 
the  Consent  Decree. 

The  Department  of  Justice  will  receive 
fat  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  P.O.  Box  7611,  U.S. 
Depertment  of  Justice,  Washington,  DC 


20044-7611,  and  should  refer  to  United 
States,  et  al.,  v.  Navajo  Refining  Co.,  et 
al.  D.J.  Ref.  90-5-2-1-2228/1. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  201  3rd  St..  NW.,  Suite  900, 
Albuquerque.  New  Mexico,  87102,  and 
at  U.S.  EPA  Region  6,  Foimtain  Place, 
1445  Ross  Avenue,  Dallas,  TX  75202,  A 
copy  of  the  Consent  Decree  may  also  be 
obtfdned  by  mail  from  the  Consent 
Decree  Uteary,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$53.25  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library. 

Robert  D.  Brook, 

Assistant  Section  Chief  Enviroiunental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc  01-32216  Filed  12-31-01;  8:45  am] 
aiLUNG  COOE  4410-1S-H 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Coneant  Daene 
Under  Compralwnsive  Environnwnlri 
Roeponeo,  Compenertion  and  Liability 
Act 

Notice  is  hereby  given  that  a  consent 
decree  in  United  States  v.  Sequa 
Corporation  and  John  H.  Thompson. 
C.A.  No.  Ol-CV-4784  (E.D.Pa.),  was 
lodged  on  September  20,  2001,  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Pennsylvania.  This 
notice  was  previously  published  in  the 
Federal  Re^ster  on  October  15,  2001 
and  the  public  was  given  30  days  to 
comment.  No  comments  were  received. 
However,  because  of  severe  disruption 
in  the  mail  service,  the  United  States  is 
unable  to  conclude  with  certainty  that 
any  comments  mailed  in  response  to 
that  notice  would  have  been  received. 
As  a  result,  the  United  States  is 
providing  this  opportunity  for  any 
persons  who  previously  submitted 
comments  to  resubmit  their  comments 
as  directed  below. 

The  consent  decree  resolves  the 
United  States'  claims  against  defendants 
Sequa  Corporation  ("Sequa")  and  John 
H.  Thompson  ("Thompson")  with 
respect  to  past  response  costs  incurred 
through  September  30, 1999,  pursuant 
to  Section  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Uability  Act,  41  U.S.C.  9607.  The 
costs  were  incurred  in  connection  with 
the  Dublin  TCE  Site,  located  in  the 
Borough  of  Dublin,  Bucks  County, 
Pennsylvania.  Defendant  Thompson 
owns  the  Site  property,  or  a  portim 
thereof,  and  defendant  Sequa  conducted 


manufacturing  activities  at  the  Site, 
which  became  contaminated  with 
trichloroethylene. 

Under  the  consent  decree,  defendants 
will  pay  the  United  States  $3,200,000  in 
reimbursement  of  past  response  costs 
incurred  in  connection  with  the  Site. 
Said  amoimt  will  be  paid  within  thirty 
(30)  days  after  entry  of  the  consent 
decree  by  the  Court. 

The  Department  of  Justice  will 
receive,  for  a  period  of  twenty  (20)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Any  persons  who 
previously  submitted  comments  should 
resulnnit  and  address  their  comments  to 
the  Acting  Assistant  Attorney  General 
for  the  Environment  and  Natural 
Resoiuces  Division,  Department  of  - 
Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  Sequa 
Corporation  and  John  H.  Thompson. 
DO]  Reference  No.  90-11-2-780.  The 
comments  should  be  fexed  to  the  Acting 
Assistant  Attorney  General  at  202/616- 
6583.  Alternatively,  the  comments  may 
be  mailed  to  the  Office  of  the  United 
States  Attorney,  ATTN:  Barbara 
Rowland,  615  Chestnut  Street,  Suite 
1250,  Philadelphia.  Pennsylvania 
19106. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  615  Chestnut  Street, 
Suite  1250.  Ptdladelphia.  Pennsylvania 
19106;  and  the  Region  m  Office  of  the 
Environmental  Protecti(m  Agency,  1650 
Arch  Street,  Philadelphia.  Pennsylvania. 
A  copy  of  the  proposed  decree  may  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Ulvary,  PO 
Box  7611,  Washington,  DC  20044.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.75  (.25  cents  per  page 
production  costs),  payable  to  the 
Consent  Decree  Library. 

Eobert  D.  Broidc. 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc  01-32217  Filed  12-31-01;  8:45  am] 
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DEPARTMENT  OF  LA60R 

Empioymant  and  Training 
Adminiatration 

rTA-W-SSiOSB] 

Faahion  Intamational  A.D.M.  Sarvicaa, 
Inc.  Scranton,  Pannaylvania;  Amended 
CartHlcatlon  Regarding  Eligiliility  To 
Apply  for  Woftor  Adjuatmant 
Aaaiatanca 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  Labor  issued  a  Certification 
of  Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  on  June  7.  2001, 
applicable  to  workers  of  Fashion 
International  located  in  Scranton. 
Pennsylvania.  The  notice  was  published 
in  the  Federal  Register  on  Jime  27.  2001 
(66  FR  34256). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Company  information  shows  that 
worker  separations  occurred  at  A.D.M. 
Services,  Inc.  when  it  closed  in  March. 
2001.  A.D.M.  Services  provided 
designing  services  and  markers 
supporting  the  production  of  men's 
sport  coats  and  men's  and  ladies' 
blazers  at  Fashion  International, 
Scranton.  Pennsylvania  which  also 
closed  in  March.  2001.  A.D.M.  Services, 
Inc.  workers  were  inadvertently  omitted 
from  the  certification. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Fashion  International  who  were 
adversely  affected  by  increased  imports 


of  men's  sport  coats  and  men's  and 
ladies'  blazers. 

Accordingly,  the  Department  is 
amending  the  certification  to  cover  the 
workers  of  A.D.M.  Services,  Inc., 
Scranton,  Pennsylvania. 

The  amended  notice  applicable  to 
TA-W-39,039  is  hereby  issued  as 
follows: 

"All  workers  of  Fashion  International  and 
A.D.M.  Services.  Inc.,  Scranton, 
Pennsylvania  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  24,  2001,  through  June  7,  2003,^are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC  this  13th  day  of 
December.  2001. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[Fk  Doc.  01-32209  Filed  12-31-01: 8:45  am] 
BHJJNG  COOE  4610-aO-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatration 

Invaatigatione  Regarding  Certification 
of  Eligibility  to  Apply  for  Wortcer 
Adjuetment  Aaeistanca 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 

Appendix 

[Petitions  Instituted  on  12/10/2001] 


instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  U, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  14,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  Januaiy  14. 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington.  DC,  this  10th  day  of 
December,  2001. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of  peti- 
tion 

ProducKs) 

40,396 

40,397 

40,396 

40,399 

40,400 

40,401  

40.40e 

40,403 

40,404 

40.405 

40.406 

40.407 

40.408 

Ladv  Ester  Unae'iA  (Co.)  

Berwick.  PA „ 

Snyder,  TX  

San  Angelo,  TX 

Becker,  MN  

Centralia,  IL 

Strawberry  Pins.  TN  .... 

St.  Joseph.  MO 

Marion,  IN  

Westeriy.  Rl  

Canandalgua,  NY 

Oneonta.  AL 

10^4/2001 
10/22/2001 
11/20/2001 
10/17/2001 
10/18/2001 
11/20/2001 
10/24/2001 
11/28/2001 
10/19/2001 
11/27/2001 
11/27/2001 
11/27/2001 
10/19/2001 
11/21/2001 
11/27/2001 
11/19«001 
11/28/2001 
11/13/2001 
11/28/2001 

^0/2S/2O0^ 

10/18/2001 
10/17/2001 

Lingerie,  Sleepwear. 

Loitoer  Industries  (Co.)  

Cotton  Yam. 

R  G  Barrv  Texas  LP  (Co.) 

Soles  for  Slippers. 

Hermes  Floral  (Wrte)  

CutfHowers. 

Meridian  Automotive  (UAW) 

ASARCO.  Inc.  TN  Mines  Div  (Wrt<s) 

Prime  Tannina  Core  (UFCW) 

Fiberglass  Auto  Parts. 
Zinc  Concentrate. 
Wet  Blue  Leather. 

Gen  Corp  (GDX)  (USWA)  

Fender  Musical  Instrument  (Co.) 

VehKle  Sealing. 
Guitars. 

Xerox  Corp.  (UNITE) 

Ink  Jet  Printhead  Cartridges. 

VF  Jeanswear  (Co.)  ~ 

TRW  Automotive  Braking  (USWA) 

Carrier  Core  (Wrks) 

Ladies'  Jeans. 

MRford.  Ml  

Conway,  AR 

Newport,  VT 

Nye,  MT  

Automotive  Braking  Systems. 
Commercial  Refrigeratkxi  Products. 

40.409 

40.410 

40.411  

40,412 

Sooner  of  America.  Inc.  (Co.) 

Men's  and  Ladies'  Ski  Parttas. 

Thvssen  Minina  (Wrtcs)     

Platinum  and  Paladium. 

Bowen  Machine  (Co.) 

a  Paso.  TX 

Constnjctton  Labor  and  Equipment 

Alcatel  USA  (Co.) 

Andover,  MA  

South  Roxana,  IL 

West  Jefferson,  NC 

New  Yorii,  NY 

Networit  Switch  (7420  Router). 

40,413 

40,414 

40,415 

40416 

Mikes.  Inc.  (Co.)  

ftods  for  Diesel  Engines. 

Catawissa  Lumt>er(Co.) 

Hardwood  Fumihjre. 

Pmaaman  Guiman  Co   Inc  (Co.) 

Textile  Piece  Goods 

Schaffstall  Manufacturing  (Writs)  

North  ColHns,  NY  

Hamilton.  AL  

Components  FOr  Xerox  Copy  Machines. 

40.417 

40,418 

NTN  Bower  Core  (Writs)  

Tapered  Roller  Bearings. 

Wood  end  Hyde  LoottMr  (Wrks) «.... 

Qtoversville,  NY 

Fhishwl  LsatMr. 
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[Petitions  Instituted  on  12/10/2001] 


T/t-W 

Subject  firm  (petitioners) 

IjQcation 

Dateofpeti- 
tton 

Product(s) 

40,419 

40420 

Flextronics  International  (Wrfcs) 

International  Wire  Group  (Co.) 

Portsmoutfi.  NH 

Pine  Bluff,  AR 

10«)9/2001 
10/02/2001 
11/27/2001 
10^4/2001 
10/24/2001 
12/03/2001 
11/26/2001 
11/28/2001 
11/21/2001 
12/04/2001 

Electrons  Circuit  Boards. 
Shielding  Wire. 

40,421  

40,422 

40,423 

40,424 

40,425 

40,426 

40427 

Exkje  Technologies  (UAW)  

Crown  Marking  Equipment  (Co.) 

Wens  Lamont  Industry  (Co.) 

Georgia  Pacific  (WHo)  

Tenneco  Automative  (Co.)  ..: 

Gtbeit  Western  Co.  (WrKs) 

National  Rina  Traveler  Co  (Wrks)  

Shreveport.  LA 

Wanington,  PA 

Warsaw.  IN 

Superior,  WI  

Ligonier,  IN 

Nye.  MT  

Pawtucket.  Rl 

Batteries— Automobile. 
Plastk:  Self  Inking  Rubber  Stamp. 
Terry  Ctoth  Gtoves. 
Superior  Hardboard. 
Exhaust  Systems. 
Constnjction  Wbrtters. 
Jewelry  Ctiains. 

40,428 

SunHte  Casual  Furniture  (Krs) 

ParagouM,  AR 

Outdoor  Patio  Furniture. 

1 

(FR  Doc  01-32205  Filed  12-31-01: 8:45  am) 


DEPARTMENT  OF  LABOR 
EmptoyiMfit  Mid  Training 


[TA-«IM0,33S|  I 

Lynchburg  Foundry  Company, 
Radtord.  VA;  Node*  of  Tanninatton  of 


Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  November  5,  2001  in 
response  to  a  worker  petition  which  was 
filed  on  October  30. 2001  on  behalf  of 
workers  at  Lynchburg  Foundry 
Company,  Radford.  Virginia.  The 
subject  firm  is  a  subsidiary  of  Intermet 
COTDoration. 

Tne  petitioning  group  of  workers  is 
subject  to  an  ongoing  investigation  for 
which  a  determination  has  not  yet  been 
issued  (TA-W-40,060).  Consequently, 
further  investigation  in  this  case  woiild 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC.  this  20th  day  of 
December  2001. 
Unda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  01-32207  Filed  12-31-01: 8:45  am] 
I  CODE  4ne-aiMi 


DEPARTMENT  OF  LABOR 
Einployniant  and  Training 


[TA-«M0^3S7] 

STMtefoaiaclrenica,  Inc.  (ST)  San 
Dlago^  CAj  NoHoa  of  TarnanaHon  of 


Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  3. 2001,  in 


response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
STMicroelectronics,  Inc..  San  Diego, 
California. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve     , 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  21st  day  of 
December,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  01-32208  Filed  12-31-01;  8:45  am] 
BHJJNG  CODE  4610-aO-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n:A-W-38,645] 

Texel  USA,  Inc.,  Hendaraon,  North 
Carolina;  Notice  of  Reviaad 
Determination  on 

By  letter  of  July  24,  2001.  the 
company  requested  administrative 
reconsideration  regarding  the 
Department's  Negative  Determination 
Regarding  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance, 
applicable  to  the  workers  of  the  subject 
firm. 

The  initial  investigation  resulted  in  a 
negative  determination  issued  on  July  2. 
2001,  based  on  the  finding  that  imports 
of  nonwoven  needle  punched  felts  did 
not  contribute  importantly  to  worker 
separations  at  the  Henderson  plant.  The 
denial  notice  was  published  in  the 
Federal  Register  on  July  20,  2001  (66  FR 
38026). 

To  support  the  request  for 
reconsideration,  the  company  supplied 
additional  information  which  helped 
clarify  information  that  was  provided 
diuing  the  initial  investigation.  The 


company  indicated  they  shifted  subject 
plant  projection  to  an  affiliated  plant 
located  in  Canada  and  simultaneously 
began  importing  nonwoven  needle 
punched  felts  back  to  the  United  States 
to  serve  their  domestic  customer  base 
during  the  relevant  period.  The  imports 
accoimted  for  a  meaningful  portion  of 
the  subject  plant  production. 

Conclusion 

After  careful  review  of  the  additional 
facts  obtained  on  reconsideration,  I 
conclude  that  increased  imports  of 
articles  like  or  directly  competitive  with 
those  produced  at  Texel  USA,  Inc., 
Henderson,  North  Clarolina,  contributed 
importantly  to  the  declines  in  sales  or 
production  and  to  the  total  or  partial 
separation  of  workers  at  the  subject 
firm.  In  accordance  with  the  provision 
of  the  Act,  I  make  the  following 
certification: 

"All  woriters  of  Texel  USA,  Inc., 
Henderson,  North  Carolina,  who  become 
totally  or  partially  separated  from 
employment  on  or  after  January  29,  2000 
throu^  two  years  from  the  date  of  this 
certification,  are  eligible  to  apply  for 
adjustment  assistance  under  Se<^on  223  of 
the  Trade  Act  of  1974." 

Signed  in  Washington,  DC  this  day  11th  of 
December  2001. 
Edward  A.  Tomnhick. 
Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  01-32213  Filed  12-31-01;  8:45  am] 
BIUJNQ  CODE  4610-aO-M 


DEPARTMENT  OF  LABOR 
Empioymant  and  Training 


[TA-VIMO,307] 

Univaraal  Furniture  Umilad, 
GoMaboro,  North  CareNna;  Notica  of 
Tanwnapon  or  mvaaiigaiion 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974.  an  investigation  was 
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initiated  on  October  29,  2001  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  workers  at  Universal 
Furniture  Limited,  Goldsboro,  North 
Carolina. 

As  active  certification  covering  the 
petitioning  group  of  workers  is  already 
in  effect  (TA-W-38.811A.  as  amended). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  12th  day  of 
December,  2001. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-32211  Filed  12-31-01;  8:45  am] 
BUMS  OOOE  4B1»-40-« 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Aonaraauauuii 

[TA-W-aMII  andTA-W-«,811A] 

Univaraal  Furniture  UmHad, 
Morriatown,  Tennaaaaa  and 
GoMalMro,  North  Carolina;  Amended 
CertHlcatfon  Regarding  Eligibility  To 
Apply  for  Worlnr  Ad)uatmant 
Aaalatance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a  Notice  of 
Certification  Regarding  Eligibility  to 
Apply  for  Worker  Adjustment 
Assistance  on  April  30,  2001.  applicable 
to  workers  of  Universal  Fimiiture 
Limited,  Morristown,  Tennessee.  The 
notice  was  published  in  the  Federal 
Register  on  May  18.  2001  (66  FR  27690). 

At  Uie  request  of  the  petitioners,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm. 
Information  shows  that  worker 
separations  occurred  at  the  Goldsboro. 
North  Carolina  location  of  the  subject 
firtn  when  it  closed  in  March,  2001.  The 
Goldsboro,  North  Carolina  workers  were 
engaged  in  the  production  of  bedroom 
and  dining  room  furniture. 

Accordingly,  the  Department  is 
amending  the  certification  to  include 
workers  of  Universal  Furniture  Limited. 
Golddboro.  North  Carolina. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Universal  Furniture  Limited  who  were 
adversely  affected  by  increased  imports. 

The  amended  notice  applicable  to 
TA-W-38,811  is  hereby  issued  as 
follows: 

"All  workers  of  Universal  Furniture 
Limited.  Morristown,  Tennessee  (TA-W- 
38,811)  and  Goldsboro,  North  Carolina  (TA- 
W-38,811  A)  who  became  totally  or  partially 
separated  from  employment  on  or  after 


March  10, 2000,  through  April  30.  2003.  are 
eligible  to  apply  for  adjustment  assistance 
under  Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington,  DC.  this  12th  day  of 
December,  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  01-32212  Filed  12-31-01;  8:45  am] 
anuNQ  CODE  4iio-a»-« 


DEPARTMENT  OF  LABOR 

Employment  and  Trainirtg 
Adminiatratfon 

[Doctat  No.  [TA-W-38. 495] 

VF  Imagewaar,  Eaat  (Formerly  VF 
Knitwear)  MwdnavHle,  Virginia 
Including  Emptayaee  of  VF  I 
Eaat  Located  in  Golden  VaHay, 
MInneaota  Dallaa,  Texaa,  Portland, 
Oregon,  SaiMNiry,  Maryland; 
Amended  Certification  Regarding 
Eligibility  To  Apply  Worfcer  Adjuatment 
Aaalatance 

In  accordance  with  section  223  of  the 
Trade  Act  of  1994  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
Certification  of  Eligibility  to  Apply  for 
Worker  Adjustment  Assistance  on  April 
17,  2001,  applicable  to  workers  of  VF 
Imagewear  East  (formerly  VF  Knitwear). 
Martinsville,  Virginia.  The  notice  was 
published  in  the  Federal  Register  on 
May  3,  2001  (66  FR  22262). 

At  the  request  of  the  company,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  New 
information  shows  that  worker 
separations  occurred  involving 
employees  of  the  Martinsville,  Virginia 
facility  of  VF  Imagewear  East,  (formerly 
VF  Knitwear),  located  in  Golden  Valley, 
Minnesota,  Dallas,  Texas,  Portland, 
Oregon  and  Salisbury,  Maryland.  These 
employees  are  engaged  in  employment 
related  to  the  production  of  fleece 
apparel,  including  jerseys  and  T-shirt  at 
the  Martinsville,  Virginia  location  of  the 
subject  firm. 

Based  on  these  findings,  the 
Department  is  amending  this 
certification  to  include  employees  of  the 
Martinsville,  Virginia  facility  of  VF 
Imagewear  East,  (formerly  VF  Knitwear), 
located  in  Golden  Valley,  Minnesota, 
Dallas,  Texas.  Portland,  Oregon  and 
Salisbury,  Maryland. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
VF  Imagewear  East  (formerly  VF 
Knitwear)  adversely  affected  by 
increased  imports. 

The  amended  notice  applicable  to 
TA-W-38. 495  is  hereby  issued  as 
follows: 


"All  workers  of  VF  Image%raar  East, 
(formerly  VF  Knitwear),  Martinsville, 
Virginia,  including  workers  of  the 
Martinsville,  Virginia  facility  located  in 
Golden  Valley,  Minnesota,  Dallas,  Texas, 
Portland,  Ort^n  and  Salisbury,  Maryland, 
who  became  totally  or  partially  separated 
from  employment  on  or  after  December  13, 
1999,  through  April  17,  2003,  are  eligible  to 
apply  for  adjustment  assistance  under 
Section  223  of  the  Trade  Act  of  1974." 

Signed  at  Washington.  DC  this  24th  day  of 
December.  2001. 

Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-32210  Filed  12-31-01;  8:45  am) 
MLUNQ  OOOE  4B10-J0-H 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Adminiatratfon 


of  EligibHIty  To  Apply  for  Wortsar 
Adii 


Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the  . 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  Title  II, 
Chapter  2,  of  the  Act.  The  investigations 
v^rill  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  January  14,  2002. 

Interested  persons  are  invited  to 
submit  written  conunents  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  January  14, 
2001. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor.  Room  C-^311,  200 
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Constitution  Avenue,  NW.,  Washington. 
DC  20210. 


TA-W 


Signed  at  Washington.  DC,  this  3rd  day  of 
December.  2001. 
Edward  A.  Tomchkk, 
Director,  Division  of  Trade  Adjustment 
Assistance. 

Appendix 

[Petitions  Instituted  On  12/03/2001] 


40.376 
40,377 
40378 
40,379 
40,380 
40,381 
40,382 
40,383 
40,384 
40.386 
40,386 
40,387 
40,388 
40,388 
40,390 
40,391 
40,392 
40,303 
40,394 
40,395 


Subfect  firm  (petitioners) 


Wheeling  Connjgating  Co.  (Wkrs)  ... 

Dexter  Shoe  (Co.)  

Chrlseann  Dress  Co.  (UNITE) 

HC  Contractirtg,  Inc  (UNITE) 

HLS  Fashions  Corp  (UNITE) 

Four  Seasons  Fashion  Mfg  (UNITE) 

Coming  Asahi  Video  (AFGWU) 

New  QU,  Inc  (Wkrs) 

K.S.  Bearing,  Inc.  (UAW)  

Staag  Hamatech  (Wkrs) 

Celoslica  Corporation  (Co.) 

STMtoroelectronics  (Co.) 

X  Fab  Texas  (Wkrs) 

BP/Anraoo  01  (Wkrs)  

Caiisle  Btgineered  (USWA) 

Deck  Bros  (USWA)  .^ 

A.S.  Haight  (UNITE) 

Stylemaster  Apparel  (Wkrs)  

N  and  H  Corporatnn  (Co.) 

Lexmarfc  International  (Co.) 


Location 


Kiriowood.  NY 

Dexter,  ME  

Franklin  Square,  NY 

New  York,  NY 

New  Yortt,  NY  

New  Yorti,  NY  

State  College,  PA  .. 

Columbus,  IN  

Greenstxirg,  IN  

Saco,  ME  

MHwaukie,  OR 

San  Diego,  CA 

Lubbock,  TX 

Chicago,  IL 

Lake  City,  PA 

Buffato,  NY 

Cartersville.  6A 

Unton,  MO 

Mohnkxi,  PA  

Lexingkxt,  KY 


Dateof  peti- 
tnn 


11/25^001 
11/20/2001 
10/18/2001 
10/31/2001 
10/31/2001 
10/31/2001 
11/25/2001 
06/03/2001 
11/16/2001 
11/20/2001 
11/19/2001 
11/16/2001 
11/15/2001 
11/26/2001 
10/23/2001 
09/18/2001 
11/1S/2001 
11/27/2001 
11/06/2001 
11/20/2001 


Product(s) 


Corrugated  Steel  Roofing  and  Skiing. 

Footwear. 

Ladies'  Dresses. 

Ladies'  Sportswear. 

Ladies' Dresses. 

Ladies'  Sportswear. 

TV  Panels  and  Tubes. 

Televiskm  Cabinets. 

Bushings,  Bearings  and  Washers. 

Unlet  DVD. 

Power  Supplies. 

Semiconductor  Wafers. 

Micro  Chlpe. 

Exptoration  &  Prod,  of  Oil  and  Gas. 

Plastk:  Injected  DMded  Parts. 

Heat  Sinks,  Bus  Bar  and  Castings. 

Screen  Printing  Ckith. 

Hats. 

Knit  Sportswear. 

Lasler  and  Inl^  Printers,  Cartridges. 


[FR  Doc  01-32206  Filed  12-31-01;  8:45  am] 


DEPARTMENT  OF  LABOR 
Emptoyment  end  Training 


[NAFTA-SSOq 

Syet-A-KMlc  Tool  and  Design, 
MesdviHe.  PA;  Noliee  of  Termination  of 


Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  (NAFTA- 
TAA).  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2273),  an  investigation  was 
initiated  on  October  29,  2001,  in 
response  to  a  petition  filed  by  the 
company  on  behalf  of  woricers  at  Syst- 
A-Matic  Tool  and  Design,  Meadvile. 
Pennsylvania. 

The  petitioning  woricer  group  is  the 
subject  of  an  existing  NAFTA  petition 
investigation  (NAFTA-5471). 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 


Signed  at  Washington.  DC  tliis  20th  day  of 
December  2001. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  01-32204  Filed  12-31-01;  8:45  ami 
BHJJNO  COK  «io-ao-« 


LEGAL  SERVICES  CORPORATION 


1611 
Group 


Rulemaldng  Working 
Notice 


i  AND  DATE:  The  Legal  Services 
Corporation's  1611  Negotiated 
Rulemaking  Working  Group  will  meet 
on  January  7-8,  2002.  The  meeting  will 
begin  at  9  a.m.  on  January  7,  2002.  It  is 
anticipated  that  the  meeting  will  end  by 
5  p.m.  on  January  8,  2002. 
LOCATKM:  The  meeting  will  be  held  in 
the  First  Floor  Conference  Room  at  the 
offices  of  Marasco  Newton  Group,  Inc.. 
2425  Wilson  Blvd.,  Arlington,  VA 
22201. 

STATUS  OF  MEETMQ:  This  meeting  is 
open  to  public  observation. 
COKTACT  PERSON  FOR  MFORMATION: 

Mattie  C.  Condray,  Senior  Assistant 

General  Counsel,  Legal  Services 

Corporation.  750  First  St.,  NE.,  11th 

Floor,  Washington,  DC  20001;  (202) 

336-8817. 

SPECIAL  NEEDS:  Upon  request,  meeting 

notices  will  be  made  available  in 


alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  ah 
accommodation  to  attend  the  meeting 
may  notify  Naima  Washington  at  202- 
336-8841;  washingn@lsc.gov. 

Dated:  December  27, 2001. 
Victor  MFoitono, 

Vice  President  for  Legpl  Affairs.  General 
Counsel  Sr  Corporate  Secretary. 
(FR  Doc.  01-32250  Filed  12-31-01;  8:45  am] 
BHJJNO  COOE  TOSO-OI-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Reoorde  Schedulee;  Availability  and 
Requeet  for  Comments 

AGBICY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  reccvds  schedules;  request  for 
comments. 

StMHARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of    . 
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contintiing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previotisly  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before 
February  19,  2002.  Once  the  appraisal  of 
the  records  is  completed,  NARA  will 
send  a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandiuns  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWNfL), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by  fax 
to  301-713-6852  or  by  e-mail  to 
TecoTds.ingf@aTch2.naTa.gov.  Requesters 
must  dte  Uie  control  number,  which 
appears  in  parentheses  after  the  name  of 
the  agency  which  submitted  the 
schedule,  and  must  provide  a  mailing 
address.  Those  who  desire  appraisal 
reports  should  so  indicate  in  their 
request. 

FOR  niRTHER  INFORIIATION  CONTACT: 
Kfichael  Miller,  Director,  Modem 
Records  Programs  (NWM),  National 
Archives  and  Records  Administration, 
8601  Adelphi  Road,  College  Park,  MD 
20740-6001.  Telephone:  (301)  713- 
7110.  E-mail: 
TecoTds.ingll@aTch2.naTa.gov. 

SUPPLEMENTARY  MFORMATION:  Each  year 
Federal  agencies  create  billions  of. 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  ft)r  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 


schedules  are  comprehensive  and  cover, 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
mut(s)  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
nimiber  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
inchides  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  \mit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandlun  for  the  schedule,  it  too 
includes  information  about  the  records. 
Fiuther  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Agriculture, 
Agricultural  Research  Service  (Nl-310- 
98-2,  2  items,  2  temporary  items). 
Analytical  reports  and  related  materials 
pertaining  to  the  evaluation  of 
pesticides  and  commodities  for 
potential  benefits  and  risks  under  the 
National  Agricultural  Pesticide  Impact 
Program.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 

2.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-02-2,  2  items,  2 
temporary  items).  Records  relating  to 
the  receipt,  storage,  maintenance,  and 
disposition  of  installed  property  and 
facilities  engineering  stock.  Included  are 
vouchers,  stock  record  cards,  purchase 
orders,  property  turn-in  slips,  and 
inventory  adjustment  rq)orts.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  The  schedule  also 


authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium. 

3.  Department  of  Commerce, 
Emergency  Steel  Loan  Guarantee  Board 
and  &nergency  Oil  and  Gas  Guaranteed 
Loan  Board,  (Nl-40-01-3, 6  items.  4 
temporary  items).  Loan  guarantee 
records,  including  electronic  copies  of 
records  created  using  electronic  mail 
and  word  processing.  Proposed  for 
permanent  retention  are  recordkeeping 
copies  of  program  correspondence  and 
files  of  Board  meeting  minutes  and 
testimony. 

4.  Department  of  Defense,  Joint  Staff 
(Nl-218-00-3,  42  items.  36  temporary 
items).  Records  relating  to  personnel 
and  payroll  matters  accumulated  by  the 
Joint  Staff  and  combatant  commands. 
Records  relate  to  such  matters  as 
directives,  general  personnel  and 
payroll  administration,  civilian 
employment,  merit  pay,  pay 
differentials  and  allowances,  retirement 
operations,  displaced  employee 
programs,  equd  employment 
opporttmity  surveys,  labor  management 
relations,  promotions  and  demotions, 
military  awards  and  assignments, 
training,  time  and  attendance,  and 
employee  political  activities.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing  and  electronic 
systems  maintained  at  combatant 
commands  that  feed  into  systems 
maintained  at  higher  levels. 
Recordkeeping  copies  of  records 
documenting  such  matters  as 
decorations  to  civilians  and  foreign 
nationals,  military  awards,  nominations 
for  promotion  submitted  to  the 
Secretary  of  Defense,  casualty  reporting, 
and  training  and  education  programs  are 
proposed  for  permanent  retention. 

5.  Department  of  Defense,  Defense 
Information  Systems  Agency  (Nl-371- 
02-1, 4  items,  4  temporary  items). 
Records  relating  to  the  Defense 
Department's  Public  Key  Infrastructure 
program.  Included  are  paper  copies  and 
scanned  images  of  completed  forms 
doctunenting  subscriptions  to  the 
Department  of  Defense  Public  Key 
Infrastructure  and  related  actions.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

6.  Department  of  Defeiise,  Defense 
Contract  Audit  Agency  (Nl-372-01-3, 6 
items,  6  temporary  items).  Records 
pertaining  to  the  management  of  the 
agency  Web  site.  Included  are  policies 
and  procedures,  Web  site  usage 
statistics,  and  recurring  reports.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  Tfcds  schedule  also 
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authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium. 

7.  Department  of  Defense.  National 
Reconnaissance  Office  (Nl-525-02-1. 
11  items.  10  temporary  items).  Audit 
files,  posters  covering  routine  events 
and  sulqects.  poster  production 
materials,  equipment  and  property 
accounting  files,  certification  authority 
records,  and  application  system  seciirity 
files.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Propocied  for  permanent  retention  are 
posters  relating  to  mission-related 
subjects,  sudi  as  agency  facilities, 
operations,  achievements,  and  historical 
commemorations. 

8.  Department  of  Enogy.  Office  of  the 
Executive  Secretariat  (Nl-434-00-5. 4 
items,  4  temporary  items). 
COfRespondence  from  the  general  public 
addressed  to  the  President  of  the  United 
States  relating  to  energy  that  has  beoi 
forwarded  to  the  agency  for  response  as 
weU  as  public  correspondence 
wldressed  to  the  Secretary  of  Energy. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 

9.  Department  of  the  Interior.  National 
Paric  Service  (Nl-79-01-1. 2  items.  2 
temporary  items).  Administrative  case 
files  accumulated  by  the  Historic 
American  Buildings  Survey/Historic 
American  Engineering  Reoml  relating 
to  eficHls  to  document  endangered 
structures.  Also  included  are  electronic 
copies  of  records  created  using 
electronic  mail  and  word  processing. 

10.  Department  of  State.  Bureau  of 
Human  Resources  (Nl-59-00-11. 15 
items.  13  temporary  items).  Records 
relating  to  performance  evaluations  of 
agency  employees  and  the  granting  of 
awards,  including  subiect  files  and 
tiackuig  databases.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
general  sulqect  files  docvonenting  the 
performance  evaluation  of  Foreign 
Service  Officers  and  promotion  board 
meeting  files. 

11.  Department  of  State.  Bureau  of 
Political-Military  A&irs  (Nl-59-01-17. 
15  items.  13  temporary  items).  Records 
of  Uie  Office  of  International  Security 
Operations  relating  to  such  matters  as 
clearances  for  overflights,  foreign 
employment,  medical  requests,  military 
exercises,  counter-drug  operations  and 
(toployments.  and  daily  activity 
reporting.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Proposed  for  permanent  retention  are 


recordkeeping  copies  of  subject  files  on 
international  security  operations  and 
files  that  relate  to  specific  issues,  such 
as  human  rights,  port  visits,  military 
exercises,  and  humanitarian  assistance. 

12.  Department  of  the  Treasiuy, 
Bureau  of  the  Public  Debt  (Nl-53-02- 
1, 10  items.  10  temporary  items). 
Electronic  system  containing  annual 
maintenance  fee  information  for 
investor  accoimts  exceeding  a  thresh- 
hold  par  value.  Included  are  inputs, 
outputs,  master  files,  and  system 
documentation.  Also  included  are 
electronic  copies  of  system 
documentation  created  using  electronic 
mail  and  word  processing. 

13.  Department  of  the  Treasury, 
Bureau  of  the  Public  Debt  (Nl-53-02- 
2. 8  items.  8  temporary  items). 
Electronic  system  containing 
transaction^  information  and 
verification  taUes  for  securities 
investors  conducting  purchases  or 
reinvestments  via  telephone  or  the 
Internet.  Included  are  inputs,  outputs, 
master  files,  and  system  documentation. 
Also  included  are  electronic  copies  of 
system  dociunentation  created  using 
electronic  mail  and  word  processing. 

14.  Tennessee  Valley  Authority, 
Fossil  Power  Group  (Nl-142-02-2. 3 
items.  3  temporary  items).  Records 
relating  to  safety  inspections  of  heavy 
machinery  and  equipment.  Included  are 
such  records  as  visual  inspection 
checklists,  monthly  crane  safety 
inspections,  and  daily  truck  inspection 
reports.  Also  included  are  electronic 
copies  of  dociunents  created  using 
electronic  mail  and  word  processing. 

Dated:  December  19, 2001. 
Micliael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services— 
Washington.  DC. 

[PR  Doc.  01-32174  FUed  12-31-01;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  InfonnaUon  CollMlion 
AcUvMee:  Propoaed  Colleellon; 
Cofnment  Recynet 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 

ACnON:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  0MB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  0MB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  chapter  35). 


Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  52.  "Early  Site 
Permits  (ESP):  Standard  Design 
Certifications;  and  Combined  Licenses 
for  Nuclear  Power  Plants". 

2.  Current  OMB  approval  number: 
3150-0151. 

3.  How  often  the  collection  is 
required:  One  occasion  and  every  10  to 
20  years  for  applications  for  renewal. 

4.  Who  is  required  or  asked  to  report: 
Designers  of  commercial  nuclear  power 
plants,  electric  power  companies,  and 
any  person  eligible  under  the  Atomic 
Energy  Act  to  apply  for  a  construction 
permit  for  a  nuclear  power  plant. 

5.  The  number  of  annual  respondents: 
5 — 3  applications  for  Early  Site  Permits, 
1  cranbined  license  application,  and  1 
design  certification  application. 

B.  The  number  of  hours  needed 
aimually  to  complete  the  requirement  ojr 
request:  211,820. 

7.  Abstract:  10  CFR  part  52  establishes 
requirements  for  the  granting  of  early 
site  permits,  certifications  of  standard 
nuclear  power  plant  designs,  and 
licenses  which  combine  in  a  single 
license  a  construction  permit,  and  an 
operating  license  with  conditions 
(combined  licenses),  manufecturing 
licenses,  duplicate  plant  licenses, 
standard  design  approvals,  and  pre- 
applicaticHi  reviews  of  site  suitability 
issues.  Part  52  also  establishes 
requirements  for  renewal  of  these 
approvals,  permits,  certifications,  and 
licenses:  amendments  to  them: 
exemptions  from  certifications:  and 
variances  from  early  site  permits. 

NRC  uses  the  information  collected  to 
assess  the  adequacy  and  stiitability  of  an 
applicant's  site,  plant  design, 
construction,  training  and  experience, 
and  plans  and  procedures  for  the 
protection  of  public  health  and  safaty. 
The  NRC  review  of  such  information 
and  the  finHings  derived  from  that 
information  from  the  basis  of  NRC 
decisions  and  actions  concerning  the 
issuance,  modification,  or  revocation  of 
site  permits,  design  certifications,  and 
combined  licenses  for  nuclear  power 
plants. 

Submit,  by  March  4, 2002,  comments 
that  address  the  following  (questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
infrmnaticm  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collecteid? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
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collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Ekxniment  Room,  C^e 
White  Flint  North.  11555  Rockville 
Pike.  Room  O-l  F23.  Rockville.  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http://www.nrc.gov/NRC/PUBLIC/ 
OMB/index.html.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  thie 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer.  Brenda  Jo.  Shelton.  U.S.  Nuclear 
Regulatory  Commission.  T-6  E6, 
Washington.  DC  20555-0001.  by 
telephone  at  301-415-7233.  or  by 
Internet  electronic  mail  at 
BJS1@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  December,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Beth  St.  Mary, 

Acting  NRC  Clearance  Officer.  Office  of  the 
Chief  Information  Officer. 
(FR  Doc.  01-32215  Filed  12-31-01;  8:45  am) 
BHJJNG  CODE  7690-01-P 

NUCLEAR  REGULATORY 
COMMISSION 

Sunahine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  December  31,  2001, 
January  7, 14,  21.28.  February  4.  2002. 

PLACE:  Commissioners'  Conference 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  December  31, 2001 

Tliere  are  no  meetings  scheduled  for 
the  Week  of  December  31.  2t)01. 

Week  of  January  7, 2002— Tentative 

There  are  no  meetings  scheduled  for 
the.  Week  of  January  7, 2001. 

Week  of  January  14, 2002— Toitative 

Tluesday,  January  15.  2002 

9:30  a.m. 
Briefing  on  Status  of  Nuclear 
Materials  Safety  (Public  Meeting) 
(Contact:  Qaudia  Seelig,  301-415- 
7243) 
This  meeting  will  be  webcast  live  at 
the  Web  addrras — www.nrc.gov. 


Week  of  January  21. 2002— Tentative 

There  are  no  meetings  schedules  for 
the  Week  of  January  21,  2002. 

Week  of  January  28,  2002— Tentative 

Tuesday,  January  29, 2002 

9:30  a.m. 
Briefing  on  Status  of  Nuclear  Reactor 
Safety  (Public  Meeting)  (Contact 
Mike  Case.  301-415-1134) 
This  meeting  will  be  webcast  live  at 
the  Web  address — ivww.nrc.gov. 

Wednesday.  January  30.  2002 

9:30  a.m. 
Briefing  on  Status  of  Office  of  the 
Chief  Information  Officer  (OQO) 
Programs,  Performance,  and  Plans 
(Public  Meeting]  (contact:  Jackie 
Silber,  301-415-7330) 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov. 
2:00  p.m. 
Discussion  of  Intragovemmental 
Issues  (Closed— Ex.  1  &  9) 

Week  of  February  4, 2002— Tentative 

Wednesday,  February  6,  2002 

9:30  a.m. 
Briefing  on  Equal  Employment 
Opportunity  (EEO)  Program  (Public 
Meeting)  (Contact:  Irene  LitUe,  301- 
415-7380) 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov. 
The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— (301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 
*        •        *        •        * 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  MTvw.nrc.gov. 

***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  wouM  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretajy, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is' 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

.   Dated:  December  27.  2001. 

David  Louis  Gamberoni. 

Technical  Coordinator,  Office  of  the 

Secretary. 

(FR  Doc.  01-32255  Filed  12-28-01;  12:12 

pm) 

aiUJNQ  CODE  7«N-01-H 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Exienaion;  CofiMnent  Requaat 

Upon  Written  Request.  Copy 
Available  From:  Securities  and 
Exchange  Commission.  Office  of  Filings 
and  Information  Services,  450  Fifth 
Street,  NW,  Washington,  DC  20549. 

Extension:  Form  N-14.  SEC  File  No. 
270-297,  OMB  Control  No.  3235-0336. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  etseq.),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission, 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

Form  N-14 — Registration  Statement 
Under  the  Securities  Act  of  1933  for 
Securities  Issued  in  Business 
Combination  Transactions  by 
Investment  Companies  and  Business 
Development  Companies.  Form  N-14  is 
used  by  investment  companies 
registered  under  the  Investment 
Company  Act  of  1940  (15  U.S.C.  80a-l 
et  seq.]  ("Investment  Company  Act") 
and  business  development  companies  as 
defined  by  section  2(a)(48)  of  the 
Investment  Company  Act  to  register 
securities  imder  the  Seouities  Act  of 
1933  [15  U.S.C.  77a  et  seq.]  to  be  issued 
in  business  combination  transactions 
specified  in  Rule  145(a)  (17  CFR 
230.145(a))  and  exchange  offers.  The 
securities  are  registered  imder  the 
Securities  Act  to  ensure  that  investors 
receive  the  material  information 
necessary  to  evaluate  securities  issued 
in  business  combination  transactions. 
The  Commission  staff  reviews 
registration  statements  on  Form  N-14 
for  the  adequacy  and  accuracy  of  the 
disclosure  contained  therein.  Without 
Form  N-14,  the  Commission  would  be 
unable  to  verify  compliance  with 
securities  law  requirements.  The 
respondents  to  the  collection  of 
information  are  investment  companies 
or  business  development  companies 
issuing  securities  in  business 
combination  transactions.  The  estimated 
number  of  responses  is  485  and  the 
collection  occurs  only  when  a  merger  or 
other  business  combination  is  planned. 
The  estimated  total  annual  reporting 
burden  of  the  collection  of  information 
is  approximately  620  hoiuv  per  response 
for  a  new  registration  statement,  and 
approximately  350  hoiu^  per  response 
for  an  amended  Form  N-14,  for  a  total 
of  257.770  annual  burden  hours. 


lis 
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Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
porformance  of  the  Commission's 
mission,  including  whether  the 
information  will  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technolo^.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell.  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549. 

Dated:  December  20. 2001^ 
Mwgarat  H.  McFariand.  | 
Deputy  Secretary. 

IFR  Doc.  01-32201  Filed  12-31-01;  8:45  ami 
■UJN6  COOE  WIO-m-M 


SECURITIES  AND  EXCHANGE 
COMMSSION 

No.  34-45183;  File  No.SfM>tilx- 


The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange*  and,  in  particular,  with  the 
requirements  of  Section  6(b)(5).5 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act*  because  it  is 
designed  to  perfect  the  mechanisms  of 
a  free  and  open  market  and  a  national 
market  system  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  a  competing 
specialist  program  will  dssist  the 
Exchange  in  maintaining  an  efficient 
and  open  market. 

The  Commission  approves  this 
proposed  rule  change  provided  that  the 
priority  of  the  customer  limit  order  book 
is  preserved  by  proposed  rule  229A 
consistent  with  Phlx  Rules  218  and  452. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-Phlx-2001- 
97),  as  amended,  is  approved. 

For  the  Ck)mmission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Maigaiet  H.  McFariand. 
Deputy  Secretary. 
IFR  Doc.  01-32200  Filed  12-31-01;  8:45  am) 


aooi-«7] 

Self  naguiateiy  Organizatlona; 
PWIedelpNa  Stock  Exctmige,  Inc.; 
Order  Approving  Profwead  Rule 
Change  and  Amendment  No*.  1  and  2 
ReMing  to  the  EataMehment  of  a 
Competing  SpedaHet  Program 

December  21,  2001. 

On  October  22,  2001,  the  Philadelphia 
Stock  Exchange.  Inc.  ("Phbc"  or 
"Ebodiange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  piusuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder .2  a  proposed  rule  change  to 
establish  a  competing  specialist 
program. 

llie  proposed  rule  change  and 
Amendment  Nos.  1  and  2  were 
published  for  comment  in  the  Federal 
Register  on  November  13.  2001.^  No 
comments  were  received  on  the 
proposal.  In  this  order,  the  Commission 
is  approving  the  proposed  rule  change, 
as- amended.  t 


"Benjamin  Bracknell  Turner:  Rural 
England  Through  a  Victorian  Lens," 
imported  firom  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  owner.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  the  Metropolitan 
Museum  of  Art.  New  York,  NY  fi-om  on 
or  about  January  22,  2002  to  on  or  about 
April  21,  2002,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein,  Attorney- Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  December  13, 2001. 
Patrida  S.  Harrison, 
Assistant  Secretary  for  Educational  and 
Cultural  A^rs,  United  States  Department 
ofState. 

IFR  Doc.  01-32226  Filed  12-31-01;  8:45  am] 
BNXMG  COOC  4nO-«»-P 


BHAJN6  CO0€  aOIO-OI-M 


DEPARTMENT  OF  STATE 
[Public  Notice  3860] 

Cultiirally  Significant  Otiiecta  Imported 
fbr  ExhItMon;  Delermlnationa: 
"Bei^lamin  BreckneN  Turner  Rural 
England  Through  a  Victorian  Ijena" 

AGENCY:  Department  of  State. 

ACTION:  Notice^ 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
OctobeM9, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 


_    DEPARTMENT  OF  STATE 
[Public  Notice  3866] 


Culturally  Significant  Oliiecta  Importod 
fbr  ExMbMon  Delanninationa: 
"Draaming  with  Open  Eyea:  Dada  and 
SurreaNat  Art  From  the  Vera,  SIhria, 
and  Arturo  Schvvan  Collaction  in  tha 


agency:  Department  of  State. 
ACTION:  Notice. 


'  15  U.S.C.  78»(b)(l). 
»17C3Tl240.19b-«. 

>  See  Securities  Exchange  Act  Release  No.  45013 
(Novamber  2.  2001),  66  FR  56879. 


*  In  approving  this  proposed  rule  diange,  the 
Commission  notes  that  it  has  considered  the 
'  proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(0. 

»l5U.S.C.78f(b)(5). 

•15U.S.C.78f(b)(5). 

'  15  U.S.C.  78s(b)(2). 

•17CFR20D.3O-3(a)(12). 


summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1. 1999.  and  Delegation  of 
Authority  No.  236  of  October  19. 1999, 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Dreaming  with  Open  Eyes:  Dada  and 
Surrealist  Art  firom  the  Vera,  Silvia,  and 
Arturo  Schwarz  Collection  in  the  Israel 
Museum."  imported  firom  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  si^ificance.  The 
objects  are  imported  piusuant  to  a  loan 
agreement  wiUi  the  foreign  owner.  I  also 


Federal  Register /Vol.  67.  No.  1/ Wednesday.  Januaiy  2.  2002 /Notices 


119 


determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  Fine  Arts 
Musetuns  of  San  Francisco,  San 
Francisco.  CA  from  on  or  about 
February  2.  2002  to  on  or  about  April 
28.  2002.  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Registn*. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein.  Attorney- Adviser,  Office  of  the 
Legal  Adviser.  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State.  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington. 
DC  20547-0001. 

Dated:  December  13, 2001. 
Patricia  S.  HaiTisan, 
Assistant  Secretary  for  Educatibnal  and 
Cultural  Affairs.  United  States  Department 
of  State. 

[FR  Doc  01-32225  Filed  12-31-01;  8:45  am] 
BILUNG  CODE  4n»-«-P 


DEPARTMENT  OF  STATE 

[Public  Notice  sseq 

Culturally  Signlflcant  Oiiiacta  imported 
for  ExMbWonDalenninationa: 
"Gerhard  Richlan  Forty  Yean  of 
Painting" 

AQENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27. 1978.  the  Foreign  AfCairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.:  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999.  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Gerhard  Richter  Forty  Years  of 
Painting."  imported  firom  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  ciiltural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  I 
also  determine  that  the  e^bition  or 
display  of  the  exhibit  ol^ects  at  the 
Museum  of  Modem  Art,  New  Yoric,  NY. 
from  on  or  about  February  13. 2002. 
through  May  21,  2002;  The  Art  Institute 
of  Chicago  from  on  or  about  June  22. 
2002,  to  September  15.  2002;  the  San 
Francisco  Museum  of  Modem  Art  from 
on  or  about  October  11.  2002,  to  January 
14, 2003;  and  the  Hirshhom  Museum 


and  Scultpure  Garden  firom  on  or  about 
Febmary  20,  2003.  to  May  18.  2003,  is 
in  the  national  interest.  Public  Notice  of 
these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  David  S. 
Newman,  Attorney-Adviser,  OfSce  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State.  SA- 
44.  301  4th  Street.  SW..  Room  700. 
-Washington.  DC  20547-0001. 

Dated:  December  21, 2001. 
Patricia  S.  Harrisan, 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  United  States  Department 
of  Slate. 

[FR  Doc.  01-32230  Filed  12-31-01;  8:45  am] 
BIUING  CODE  4nO-«»-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3870] 

Culturally  SIgniflcant  Oliiecte  Importad 
for  Exhibition;  Detarminatione:  "Orazto 
and  Artamiala  Qantilaechi:  Father  and 
Daughter  Palntare  in  Baroque  Italy" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978.  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  etseq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1. 1999.  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended.  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Orazio  and  Artemisia  Gentileschi: 
Father  and  Daughter' Painters  in  Baroque 
Italy"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,^u«  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  the 
Metropolitan  Museum  of  Art.  New  York. 
NY.  from  on  or  about  February  11,  2002, 
throu^  May  12,  2002,  and  The  St. 
Louis  Art  Museiun  in  Missouri,  frtim  on 
or  about  June  15,  2002,  to  September  15, 
2002,  is  in  the  national  interest.  Public 
Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Fedwal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  David  S. 


Newman.  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  December  21,  2001. 
Patricia  S.  Harriaon, 

Assistant  Secretary  for  Educational  and 

Cultuiictl  Affairs,  United  States  Department 

ofState. 

[FR  Doc.  01-32229  Filed  12-31-01;  8:45  am] 

bnjlmb  cooc  4no-a»-p 


DEPARTMENT  OF  STATE 
[Public  Notice  38S7] 

Culturally  Significant  Objacta  impoilad 
for  Exhibition:  Datarroinatfona: 
"Renactione  of  Sea  and  Light: 
Paintinge  and  Walarcolora  by  J  JULW. 
Turner  From  Tala" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Reflections  of  Sea  and  Light:  Paintings 
and  Watercolors  by  J.M.W.  Turner  from 
Tate,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultiu-al  significance.  The 
objects  are  imported  pursuant  to  a  loan 
agreement  with  the  foreign  owner.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  Baltimore 
Museum  of  Art,  Baltimore,  MD  from  on 
or  about  Febmary  11,  2002  to  on  or 
about  May  26,  2002,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  MFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  ofState, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW..  Room  700.  Washington. 
DC  20547-0001. 
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Dated:  December  13,  2001. 
PaMda  S.  Huriaan. 

Assistant  Secretary  for  Educational  and 

Cultural  Affiurs.  United  States  Department 

ofState. 

(FR  Doc  01-32227  Filed  12-31-01;  8:45  amj 

■UMQ  CODE  4no-ai-i> 

DEPARTMENT  OF  STATE 


[PublieNotlM3868] 

Cimuraliy  SlgnWhawt  Ofajecte  Imported 
on;  Delenninilione: 
t  of  the  Rueaian  Cxara" 


iMIENCY:  Department  of  State. 
ACTKM:  Notice. 


r:  Notice  is  hereby  given  of  the 
fcdlowing  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19. 1965  (79  Stat.  985;  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27. 1978.  the  Foreign  Affairs  Reform  and 
RBStmcturing  Act  of  1998  (112  Stat. 
2681.  etseq.;  22  U.S.C.  6501  note,  et 
aeq.}.  Delegation  of  Authority  No.  234  of 
October  1. 1999.  and  Delegation  of 
Authority  No.  236  of  October  19. 1999, 
aa  amended.  I  hereby  determine  that  the 
ofafacts  to  be  induded  in  the  exhibition 
"Treasuies  of  the  Russian  Czars." 
imported  from  abroad  for  temporary 
exhibitiaD  %vithin  the  United  States,  are 
of  cultural  significance.  The  otqects  are 
imported  pursuant  to  a  loan  agreement 
wiUi  the  foreign  owners.  I  also 
datermine  that  the  exhibition  or  display 
of  die  exhibit  objects  at  Wond«s. 
Memphis,  TN  from  on  or  about  April  15. 
2002  to  on  OT  about  September  15. 2002. 
tha  Kansas  hitemational  Museum. 
Topdca.  KS  from  on  or  about  October 
15.  2002  to  on  or  about  March  15,  2003, 
and  possible  additional  venues  yet  to  be 
datennined.  is  in  the  national  interest. 
Public  Notice  of  these  determinations  is 
ordared  to  be  publidied  in  the  Federal 


KM  RimMBI  WFOtllATIOli  CONTACT:  For 
farther  infannation.  including  a  list  of 
the  exhibit  ol^ects,  contact  Carol  B. 
Epstdn.  Attorney- Adviser.  Office  of  the 
Legal  Adviser.  U.S.  Department  of  State, 
(tal^hone:  202/619-6981).  The  address 
is  U.S.  Department  of  State.  SA-44.  301 
4di  Street  SW..  Room  700.  Washington. 
DC  20547-0001. 

Datad:  Daoember  13. 2001, 

Astlalattt  Secretary  f»  Educational  and 

Oaharal  Affidrs.  Untied  Stales  Department 

afState. 

(FR  Doc  01-32228  Filed  12-31-01;  8:45  am] 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

[Dockat  No.  301-121] 

Determination  of  Action  To  Increaae 
Dutiea  on  Certain  Produeta  of  Ukraine 
Purauant  to  Section  301(b):  Inleiiectual 
Property  Lawa  and  Practicea  oltlie 
Government  of  Ukraine 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice 

SUMMARY:  The  United  States  Trade 
Representative  (Trade  Representative) 
has  determined  that  appropriate  action 
to  obtain  the  elimination  of  the  acts, 
policies,  and  practices  of  the 
Government  of  Ukraine  that  result  in  the 
inadequate  protection  of  intellectual 
property  ri^ts  includes  the  imposition 
of  prohibitive  duties  on  the  annexed  list 
of  Ukrainian  products. 
EFFECTIVE  DATES:  A  100  percent  ad 
valorem  rate  of  duty  is  effective  with 
respect  to  the  articles  of  Ukraine 
described  in  the  Annex  to  this  notice 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
January  23.  2002.  In  addition,  any 
merchandise  subject  to  this 
determination  that  is  admitted  to  U.S. 
foreign-trade  zones  on  or  after  January 
23,  2002  must  be  admitted  as 
"privileged  foreign  status". 
FOR  FURTHER  INFORMATION  CONTACT:  Kira 
Alvarez.  Office  of  Services.  Investment 
and  Intellectual  Property,  Office  of  the 
United  States  Trade  Representative 
(202)  395-6864:  David  Birdsey,  Office  of 
European  Affairs,  Office  of  the  United 
States  Trade  Representative.  (202)  395- 
3320;  or  William  Busis.  Office  of  the 
General  Counsel ,  Office  of  the  United 
States  Trade  Representative,  (202)  395- 
3150.  For  questions  concerning  product 
classification,  please  contact  the  General 
Classification  Brandi,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service,  (202)  927-2388,  and  for 
questions  concerning  entries,  pletfte 
contact  Yvonne  Tomenga.  Program 
Officer,  Office  of  Trade  Compliance, 
U.S.  Customs  Service,  (202)  927-0133. 
SUPPLEMENTARY  MFORMATION:  In  a  notice 
published  on  April  6,  2001  (66  FR 
18.346).  the  Office  of  the  United  States 
Trade  Representative  ("USTR") 
announced  the  initiation  of  an 
investigation  under  sections  301  to  309 
of  the  Trade  Act  of  1974.  as  amended 
(the  Trade  Act),  regarding  the 
Government  of  Ukraine's  intellectual 
property  protection  laws  and  practices, 
including  the  Government  of  Ukraine's 
failure  to  use  existing  law  enforcement 
authwity  to  stop  the  ongoing 


unauthorized  production  of  optical 
media  products  and  failure  to  enact  an 
optical  media  licensing  regime  that 
would  preclude  the  piracy  of  such 
products.  See  66  FR  18.346  (April  6, 
2001).  In  a  notice  published  on  August 
10,  2001,  USTR  aimoimced  that  the 
Trade  Representative  had  determined 
that  these  acts,  policies,  and  practices  of 
Ukraine  with  respect  to  the  protection  of 
intellectual  property  rights  are 
imreasonable  and  burden  or  restrict 
United  States  commerce  and  are  thus 
actionable  under  section  301(b)  of  the 
Trade  Act.  See  66  FR  42.246  (Aug.  10, 
2001).  The  notice  also  annoimced  that 
the  Trade  Representative  had 
determined  that  appropriate  action  to 
obtain  the  elimination  of  such  acts, 
policies,  and  practices  included  the 
suspension  of  duty-free  treatment 
accorded  to  products  of  Ukraine  under 
the  Generalized  System  of  Prefermces. 

The  August  10,  2001  notice 
announced  that  further  action  might 
include  the  imposition  of  prohibitive 
duties  on  products  of  Ukraine  to  be 
drawn  from  a  preliminary  product  list. 
USTR  invited  interested  persons  to 
submit  written  comments  and  to 
participate  in  a  public  hearing  on 
September  11. 2001.  Because  the 
development  of  the  final  product  list 
involved  complex  and  complicated 
issues  that  required  additimial  time,  the 
Trade  Representative  determined  under 
section  304(a)(3)(B)  of  the  Trade  Act  to 
extend  the  investigation  by  3  months,  or 
until  December  12. 2001.  The  public 
hearing  was  postponed  and  hud  on 
September  25.  2001.  See  66  FR  48.898 
(Sep.  24.  2001). 

On  December  11. 2001.  the  Trade 
Representative  determined  under 
section  304(a)(1)(B)  of  the  Trade  Act 
that  appropriate  action  under  section 
301(b).  in  addition  to  the  prior 
suspension  of  GSP  benefits,  included 
the  imposition  of  100  pwcent  ad 
valorem  duties  on  Ukrainian  products 
with  an  annual  trade  value  of 
approximatcdy  $75  million.  The  level  of 
sanctions  is  based  on  the  level  of  the 
burden  or  restriction  on  U.S.  commerce 
resulting  from  Ukraine's  inadequate 
protection  of  U.S.  intellectual  property 
ri^ts. 

The  Ukrainian  parliament  was 
scheduled  to  vote  on  an  Optical  Disc 
Licensing  (ODL)  law  on  December  20. 
2001.  and  the  Government  of  Ukraine 
assured  in  wrriting  that  it  would  make 
best  eSints  to  ensure  passage  of  the  law. 
In  li^t  of  these  developments,  the 
Trade  Representative  detennined  under 
section  30S(a)(2)(A)  of  the  Trade  Act 
that  substantial  progress  was  being 
made  and  that  a  delay  was  necessary  or 
desirable  to  obtain  a  satisbctory 
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solution,  and  postponed 
implementation  of  the  action  until 
December  20.  2001. 

On  December  20.  2001,  however,  the 
Ukrainian  parliament  voted  down  the 
ODL  law.  Consequently,  on  that  same 
day  the  Trade  Representative 
annoimced  that  he  was  imposing 
prohibitive  duties  on  Ukrainian 
products  with  an  annual  trade  value  of 
approximately  $75  million,  and 
announced  the  final  product  list  on  the 
following  day. 

Imposition  of  Prohibitive  Duties 

The  Trade  Representative  has 
determined  that  appropriate  action 
under  section  301(b)  of  the  Trade  Act  is 
to  impose  a  100%  ad  valorem  rate  of 
duty  on  the  articles  of  Ukraine 
described  in  the  Annex  to  this  notice. 


effective  with  respect  to  goods  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  January  23. 
2002.  Accordingly,  effective  January  23, 
2002,  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTS)  is  hereby 
modified  in  accordance  with  the  Annex 
to  this  notice.  In  addition,  any 
merchandise  subject  to  this 
determination  that  is  admitted  to  U.S. 
foreign-trade  zones  on  or  after  January 
23,  2002  must  be  admitted  as 
"privileged  foreign  status"  as  defined  in 
19  CFR  146.41. 

The  scope  of  this  action  under  section 
301  is  governed  by  the  HTS 
nomenclature  for  the  preexisting  HTS 
subheadings  identified  in  parentheses 
for  each  of  the  new  Chapter  99 
subheadings  in  the  Annex  to  this  notice. 
The  verbal  product  descriptions  for  the 


new  Chapter  99  subheadings  in  the 
Annex  are  not  definitive.  Issues 
regarding  the  classification  of  particular 
products  would  be  decided  by  the  U.S. 
Customs  Service  imder  its  usual  rules 
and  procedures  for  product 
classification. 

William  L.  Busis, 

Chairman,  Section  301  Committee. 

Annex 

The  Hanaonized  Tariff  Schedule  of  the 
United  States  (HTS)  is  modified  by  adding  in 
numerical  sequence  the  following  superior 
text  and  subheadings  to  subchapter  ID  of 
chapter  99  to  the  HTS.  The  subheadings  and 
superior  text  are  set  forth  in  columnar  format, 
and  material  in  such  columns  is  inserted  in 
the  columns  of  the  HTS  designated 
"Heading/Subheading",  "Article 
Description",  and  "Rates  of  Duty  l-General", 
respectively. 


9903.27.01 

9903.27.02 
9903.27.03 
990327.04 
990327.05 
990327.06 
990327.07 

990327.08 

990327.09 

990327.10 
990327.11 
990327.12 
990327.13 
990327.14 
990327.15 


"Artides  the  product  of  Ukraine: 

Distillate  and  residual  fuel  oils  (including  blended  fuel  oils)  and  wastes  of  distillate  and  residuai  fuel  ois  (wtielher 
or  not  blended)  (provided  for  in  subheading  2710.19.05.  2710.19.102710.99.05  or  2710.99.10) 

Rare  gases,  other  than  argon  (provided  for  In  subheading  2804.29.00) , 

Gennanium  oxides  and  ziroonium  dioxide  (provided  for  in  subheading  2825.60.00) - 

Carbides  of  silicon  (provided  for  in  subheading  2849.20.10  or  284920.20) 

Other  mineral  or  chemical  fertlfizefs,  containing  nitrates  and  phosphates  (provided  for  In  subheading  3106.51.00) 

Pigments  and  preparations  based  on  titanium  dioxide  (provided  tor  in  subheading  3206.1 1 .00  or  3206.19.00) 

Other  uncoated,  unbleached  kraft  paper  and  paperboard,  in  roNs  or  sheets,  weighing  225  9^2  or  more  (pro- 
vided for  insubheading  4804.51.00)  

Other  footwear  with  outer  soles  of  mbber.  plastics  or  compositton  leather  and  uppers  of  leather  (provided  for  in 
subheading  6403.99.60.  6403.99.75  or  6403.99.90) 

Other  footwear  wHh  outer  soles  of  mbber  or  plastns  and  uppers  of  textile  materials,  with  open  toes  or  open 
heels,  or  of  the  slip-on  type  (pnjvided  for  in  subheading  6404.19.35) ^ 

Diamonds,  unsorted  (provided  for  in  subheading  7102.10.00) , 

Diamonds,  nonindustrial  (provided  for  In  subheading  7102.31.00  or  7102.39.00)  ..„ - 

Catalysts  in  the  fonn  of  wire  doth  or  grill,  of  platinum  (provided  for  in  subheading  7115.10.00) 

Unrefined  copper  copper  anodes  for  electrolytic  refining  (provided  for  in  heading  7402.00.00) 

Other  unwrought  aluminum  alloys  (provkJed  for  in  subheading  7601.20.90)  

Other  refrigerating  or  freezing  equipment;  heat  pumps  (provkled  for  in  subheading  8418.69.00)  


100% 
100% 
100% 
100% 
100% 
100% 

100% 

100% 

100% 
100% 
100% 
100% 
100% 
100% 
100%" 


(FR  Doc.  01-32231  Filed  12-31-01;  8:45  am) 
BUJNG  COOE  31S0-01-P 


DEPARTMENT  OF  TRANSPORTATION 

dllca  of  the  Sacratary 

Aviation  Prooaedinga,  Agraamenta 
Fiied  During  ttw  Waeic  Ending 
14,2001 


The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  provisions  of  49  U.S.C.  sections 
412  and  414.  Answers  may  be  filed 
within  21  days  after  the  filing  of  the 
applications. 

Docket  Number.  OST-2001-11132 
Date  Filed:  December  10. 2001 
Patti^:  Membera  of  the  International 
Air  Transport  Association 
Subject:  PTC3  0528  dated  11 
December  2001 


Mail  Vote  185— Resolution  OlOq 
TC3  Japan,  Korea-South  East  Asia 

Special  Passenger  Amending 

Resolution  from  Korea  (Rep.  of)  to 

Chinese  Taipei 
Intended  effective  date:  15  December 

2001 
Docket  Number:  OST-2001-11163 
Date  Filed:  December  1 2 ,  2001 
Parties:  Members  of  the  International 

Air  Transport  Association 
Subject: 

PTC3  0521  dated  11  December  2001 
TC3  Areawide  Expedited  Resolution 

015v  r-1 
PTC3  0522  dated  11  December  2001 
TC3  Within  South  East  Asia 

Expedited  Resolutions  r2-r4 
PTC3  0523  dated  11  December  2001 
TC3  Within  South  West  Pacific 

Expedited  Resolution  002yy  r-5 
PTC3  0524  dated  11  December  2001 
TC3  between  South  East  Asia  and 

South  West  Pacific 


Expedited  Resolution  002tt  r-6 

PTC3  0525  dated  11  December  2001 

TC3  between  Japan,  Korea  and  South 
Asian  Subcontinent 

Expedited  Resolution  002xx  r-7 

PTC3  0526  dated  11  December  2001 

TC3  between  Japan,  Korea  and  South 
East  Asia  ExpeditedResolution 
002wr-8 

Intended  effective  date:  15  January 
2002 

Docket  Number:  OST-2001-11175 

Date  Filed:  December  12, 2001 

Parties:  Members  of  the  International 
Air  Transport  Association 

Subject:  PTC23  EUR-SASC  0083  dated 

11  December  2001 
TC23  Eim>pe-South  Asian  Subcontinent 

Expedited  Resolutions 
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Intended  Effective  Date:  1_  February 
2002 


iM-lenkiBt, 
Federal  Register  Liaison. 
[FR  Doa  01-32237  Filed  12-31-01;  8:45  am) 


DEPARTMENT  OF  TRANSPORTATION 
OfllMofllwSaeralwy    I 

NoliM  of  AppHeations  for  Certificates 
of  PubHe  Convenience  and  NeceMity 
and  FOraign  Air  Carrier  Pannits  nied 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  ttw  Weeic  Ending  December  14, 

2001 

The  following  applications  for 
certificates  of  public  convenience  and 
necessity  and  foreign  air  carrier  permits 
were  filed  under  subpart  B  (formerly 
subpart  Q)  of  the  Department  of 
Transportation's  procedural  regulations 
(See  14  CFR  301.201  et  seq.).  The  due 
date  for  answers,  conforming 
applications,  or  motions  to  modify 
scope  are  set  forth  below  for  each 
application.  Following  the  answer 
pniod,  DOT  may  process  the 
application  by  expedited  procedures. 
Sw:h  procedures  may  consist  of  the 
adoption  of  a  show-cause  order,  a 
tentative  order,  or  in  appropriate  cases 
a  final  order  without  further 
proceedings. 

Docket  Number:  OST-2001-11156. 

Date  Filed:  December  11, 2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  2,  2002. 

Description:  Application  of  Westjet, 
pursuant  to  49  U.S.C  section  41303. 
requesting  a  transfer  of  the  foreign  air 
carrier  permit  of  Westjet  Airlines  Ltd.  to 
engage  in  chartered  and  scheduled 
foreign  air  transportation  of  persons, 
property  and  mail  between  US  and 
Canadian  points,  operating  as 
"Westjet." 

Docket  Number.  OST-2001-11164. 

Date  Filed:  December  12, 2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  2. 2002. 

Description:  Application  of  Caribbean 
Star  Airiines.  Inc.,  pursuant  to  49  U.S.C 
section  41102  and  subpart  B,  requesting 
the  issuance  of  a  certificate  of  public 


convenience  and  necessity  to  engage  in 
scheduled  and  charter  foreign  air 
transportation  of  persons,  property  and 
mail  between  points  in  Florida  and 
Puerto  Rico,  on  the  one  hand,  and 
points  throughout  the  Caribbean  region, 
Mexico  and  Central  and  South  America, 
on  the  other  hand. 

Andrea  M.  Jenkins, 

Federal  Register  Liaison. 

(FR  Doc.  01-32236  Filed  12-31-01;  8:45  am] 

BILUNG  CODE  4eie-«Z-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement.  Yuba 
and  Sutter  Counties,  State  of  Caiifomia 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

StiMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Yuba  and  Sutter  Counties.  State  of 
Caiifomia.  The  proposed  project  is 
called  the  Third  Bridge  Crossing  of  the 
Feather  River. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Bartlett,  Chief,  Office  of 
Environmental  Management,  1303  O 
Street.  2nd  Fl..  Sacramento,  CA 
95814.  (916)  324-5150. 
Maiser  Khaled.  Chief,  District 
Operations,  Federal  Highway 
Administration,  980  Ninth  Street, 
Suite  400.  Sacramento,  CA  95814, 
(916) 498-5020. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  project  would  construct  a 
freeway  system  to  link  SR  65/70  with 
SR  99  and  construct  a  bridge  structure 
over  the  Feather  River.  The  east-west 
freeway  link  would  cross  the  Feather 
River  south  of  Marysville  (Yuba  County) 
and  Yuba  City  (Sutter  County).  Located 
near  and  within  the  project  area  are  the 
communities  of  Olivehurst.  Alicia, 
Linda,  Yuba  City  and  the  City  of 
Marysville. 

Scoping  Process 

The  project  has  been  in  the  planning 
stages  since  the  1980's.  A  Notice  of 
Intent  was  published  in  December  1989, 


however,  the  project  was  tabled  due  to 
lack  of  fonding.  In  the  interim,  the 
Caiifomia  Department  of  Transportation 
(Caltrans)  has  conducted  meetings  with 
.  the  public,  with  local  governmental 
officials  and  with  jurisdictional 
agencies.  A  preliminary  environmental 
analysis  was  performed  in  June  and  July 
2000.  Caltrans  with  FHWA  initiated  the 
NEP A/404  Integration  and  the  Purpose 
and  Need  for  the  project  has  been 
reviewed  by  agencies  with  jurisdiction. 
In  addition,  a  series  of  four  workshops 
was  held  in  the  twin-cities  area  of  Yuba 
City /Marysville  in  the  last  three  years. 
One  workshop  was  specifically  for  the 
Hmong  (Southeast  Asian  refugees) 
commimity  of  Yuba  County,  which  is  in 
close  proximity  to  the  eastern  end  of  the 
project.  Specid  outreach  efforts  were 
complemented  with  Hmong-English 
translators  and  community 
representatives. 

Letters  describing  the  proposed  action 
and  soliciting  comments  wiU  be  sent  to 
appropriate  Federal.  State,  and  local 
agencies  and  to  private  oi^anizations/ 
citizens  who  have  previously  expressed 
or  are  known  to  have  interest  in  this 
proposal.  At  the  time  the  draft 
environmental  impact  statement  is 
circulated  for  public  comments,  a  public 
hearing  will  be  held.  Public  notice  will' 
be  given  of  the  time  and  place  of  the 
hearing,  llie  draft  EIS  will  be  available 
for  public  and  agency  review  and 
comment  prior  to  the  public  hearing. 

«     To  ensiue  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  siiggestions 
are  invited  fiom  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Pit^ram  Number  20.205.  Highway  Planning 
and  Construction.  The  r^ulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Fedo^l  programs  and  activities  apply  to  this 
program) 

Issued  on:  November  29.  2001. 
Maiaer  Khaled, 

Chief,  District  Operations,  Caiifomia  Division. 
(FR  Doc.  01-32157  Filed  12-31-01: 8:45  am] 
BH.UNQ  CODE  4eiO-2I-« 
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DEPARTMENT  OF  COMMERCE 
Intamational  Trade  Administration 

[A-533-824] 

Notioe  Of  Preliminary  Patwrmination  of 
Salaa  at  l^aaa  Than  Fair  Vaiue  and 
Poatponament  of  nnai  Determination: 
Polyettiylene  Terephthalate  Film, 
Slieet,  and  Strip  From  India 

Correction 

In  notice  document  01-31515 
beginning  on  page  65893  in  the  issue  of 
Friday,  December  21,  2001,  make  the 
following  correction: 

On  page  65899,  in  column  one, 
"Dated:  December  15,  2001"  should 
read  "Dated:  December  13,  2001". 

(FR  Doc.  Cl-31515  Filed  12-31-01;  8:45  ami 

BUJJNG  COOE  ISOS-01-0 

FEDERAL  TRADE  COMMISSION 

16CFRPait4 

Rules  of  Practice 

Correction 

In  final  rule  dociunent  01-30441 
beginning  on  page  64142  in  the  issue  of 
Wednesday,  December  12,  2001  make 
the  following  correction: 

14.13    [Corradad] 

On  page  64144,  in  the  first  coliunn,  in 
§  4.13,  in  amendatory  instruction  7, 
paragraph  c.  should  read,  "c.  Section 
4.13  (d)-(f),  (h).  (j).  (k).". 

[FRDoc.  Cl-30441  Filed  12-31-01;  8:45  am) 
KJUNB  COOE  1IOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dodnt  Na  2001-4<IM-206-AD;  Amendment 
3B-12S44;  AD  2001-24-27] 

RIN  2120-AA64 

Airworltiiness  Directives;  McDonnell 
Douglaa  Model  DC-9-10,  -20,  -30,  -40, 
and -50  Series  Airplanes;  Model  DC- 
9-81, -82, -63,  and -87  Series 
Airplanes;  Model  MD-88  Airplanea; 
and  C-8  Airplanes 

Correction 

hi  final  rule  document  01-30203 
beginning  on  page  64109  in  the  issue  of 
Wednesc&y,  December  12,  2001,  make 
the  following  corrections: 

f  39.13    [Corrected] 

1.  On  page  64111,  in  the  second 
column,  under  heading  Restatement  of 
Requirements  of  AD  9&-02-05: 

a.  In  paragraph  (a): 

(1)  hi  the  second  line,  "A27- 
325R02"  should  read.  "A27-325". 

(2)  In  the  third  line  fi-om  the 
bottom.  "A27-325R02"  should 
read,  "A27-325". 

b.  In  paragraph  (a)(2),  in  the  seventh 
.        line,  "A27-325R02"  should  read, 

"A27-325". 

2.  On  page  64111.  in  the  third 
column,  under  heading  Restatement  of 
Requirements  of  AD  96-02-05: 

a.  In  paragraph  (b): 

(1)  In  the  second  line  "A27- 
325R02"  should  read,  "A27-325". 

(2)  In  the  third  line  from  the 
bottom,  "A27-325R02"  should  read, 
"A27-325". 

b.  In  paragraph  (b)(2).  in  the 
seventh  line,  "A27-325R02"  should 
read,  "A27-325". 

3.  On  page  64111.  in  the  third 
column,  under  heading  New  Actions 
Required  by  This  AD.  in  Note  2:,  in  the 
third  line,  DC9-27-325R02"  should 
read,  "DC9-27-325". 

4.  On  page  64112.  in  the  first  column 
under  heading  Incorporation  by 
Reference: 


a.  In  paragraph  (f): 

(1)  to  the  third  line,  "A27- 
325R02"  should  read,  "A27-325". 

(2)  to  the  fifth  Itoe.  "A27-325R" 
should  read.  "A27-325". 

b.  to  paragraph  (f)(2).  in  the  third 
line.  "A27-32SR02"  should  read. 
"A27-325". 

c.  to  paragraph  (f)(3).  in  the  third 
Ime,  "A27-325R02"  should  read, 
"A27-325". 

(FR  Doc.  Cl-30203  Filed  12-31-01;  8:45  am] 
BHJJNG  CODE  ISOB-OI-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  93 

[DocKat  No.  FAA-2001-1112q 

RiN  2120-A634 

Noiae  Umitationa  ter  Aircraft 
Opeiatlona  In  ttw  Vicinity  of  Grand 
Canyon  National  Park 

Correction 

to  proposed  rule  document  01-30836 
appearing  on  page  64778  m  the  issue  of 
Friday,  December  14,  2001,  make  the 
following  corrections: 

1.  On  page  64778,  m  the  first  column, 
under  the  headmg  SUMMARY:,  in  the 
12th  linp  "fairies"  should  read 
"feimess". 

2.  On  the  same  page,  in  the  second 
column,  under  the  headmg  FOR 
FURTHER  INFORMATION  CONTACT:, 
in  the  ninth  line 

"thomas.l.connoi^aa.gov"  should 
read"  t/iomas.Aconnoi^aa.gov". 

3.  On  the  same  page,  in  the  same 
column.m  the  first  paragraph,  to  the 
third  line  tmder  the  heading 
Background  "Nose"  should  read 
"Noise". 

4.  On  the  same  page,  to  the  same 
column,  to  the  second  paragraph,  to  the 
eighth  Ime  "the"  should  read  "The". 

IFR  Doc  Cl-30836  Filed  12-31-01;  8:45  am] 
■LLMO  CODE  1IOS-01-0 
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DEPARTMENT  OF  TRANSPORTATION 

FMaral  Transit  Administration 

FTA  Fiscal  Year  2002  Apportionments. 


AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 
ACnON:  Notice. 


I 


;  The  Department  of 
Transportation  (DOT)  and  Related 
Agencies  Appropriations  Act  for  Fiscal 
Year  2002  (FY  2002  DOT 
Appropriatioas  Act)  (Pub.  L  107-87) 
was  signed  into  law  by  President  Bush 
on  December  18.  2001.  and  provides  FY 
2002  appropriations  for  the  Federal 
Transit  Administration  (FTA)  transit 
assistance  programs.  Based  upon  this 
Act,  the  Transportation  Equity  Act  for 
the  21st  Centuiy  (TEA-21),  and  49 
U.S.C  Chapter  53,  this  notice  contains 
a  comprehensive  list  of  apportionments 
and  allocations  for  transit  programs. 
In  addition,  prior  year  unobligated 
allocations  for  the  section  5309  New 
Starts  and  Bus  Programs  are  listed.  The 
FTA  policy  regarding  pre-award 
authority  to  inciir  project  costs.  Letter  of 
No  Prejudice  Policy,  and  other  pertinent 
program  information  are  provided. 
FOR  FURTHER  MFORMATION  CONTACT:  The 
appropriate  FTA  Regional 
Administrator  for  grant-specific 
infonnation  and  issues;  Mary  Martha 
Churchman.  Director,  Office  of  Resource 
Management  and  State  Pro-ams,  (202) 
366-2053.  for  general  information  about 
the  Urbanized  Area  Formula  Program, 
the  Nonurbanized  Area  Formula 
Program,  the  Riual  Transit  Assistance 
Program,  the  Elderly  and  Persons  with 
Disabilities  Program,  the  Clean  Fuels 
Formiila  Program,  the  Over-the-Road 
Bus  Accessibility  Program,  the  Capital 
Investment  Program,  or  the  Job  Access 
and  Reverse  Commute  Program;  or  Paul 
L.  Verchinski,  Chief,  Statewide  and 
Intermod^  Planning  Division.  (202) 
366-1626.  for  general  information 
concerning  the  Metropolitan  Planning 
Program  and  the  Statewide  Planning 
and  Research  Program;  or  Henry  Nejako. 
Program  Management  Officer.  Office  of 
Research.  Demonstration  and 
Innovation,  (202)  366-3765,  for  general 
information  about  the  National  Planning 
and  Research  Program. 

FARY  MFORMATION: 
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I.  BadEgroimd 
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A.  Fiscal  Year  2002  AppFoptiations 

B.  TBA-21  Authcnized  Program  Levels 
C  Project  Management  Oversight 

D.  vm  Paralympiad  for  the  Disabled 
DL  Fiscal  Year  2002  Focus  Areas 


A.  Transit  Safety  and  Security 

B.  2000  Census 

C.  TEAM-Web 

D.  New  Starts  Rule  and  Workshops 

E.  Intelligent  Transportation  Systems 

F.  Environmental  Streamlining 

IV.  Metropolitan  Planning  Program  and 

Statewide  Planning  and  Research 
Program 

A.  Metropolitan  Planning  Program 

B.  Statewide  Planning  and  Research 
Program 

C.  Data  Used  for  Metropolitan  Planning 
and  Statewide  Plaiming  and  Research 
Apportionments 

D.  FHWA  Metropolitan  Planning  Program 

E.  Local  Match  Waiver  for  Specified 
Planning  Activities 

F.  Planning  Emphasis  Areas  for  Fiscal  Year 
2002 

G.  Federal  Planning  Certification  Reviews 
H.  Consolidated  Planning  Grants 

I.  New  Starts  Approval  to  Enter 
Preliminary  Engineering  and  Final 
Design 

V.  Urbanized  Area  Formula  Program 

A.  Total  Urbanized  Area  Formula 
Apportionments 

B.  Fiscal  Year  2001  Apportionment 
Adjustments 

C.  Data  Used  for  Urbanized  Area  Formula 
Apportionments 

D.  Urbanized  Area  Formula 
Apportionments  to  Governors 

E.  Transit  Enhancements 

F.  Fiscal  Year  2002  Operating  Assistance 

G.  Designated  Transportation  Management 
Areas 

H.  Urbanized  Area  Formula  Funds  Used 

for  Highway  Purposes 
I.  National  Transit  Database  Internet 

Reporting  and  Redesign  Effort 

VI.  Nonurbanized  Area  Formula  Program  and 

Rural  Transit  Assistance  Program  (RTAP) 

A.  Nonurbanized  Area  Formula  Program 

B.  Rural  Transit  Assistance  Program 
(RTAP) 

VII.  Elderly  and  Persons  with  Disabilities 
Program 

VIII.  FHWA  Surface  Transportation  Program 
and  Congestion  Mitigation  and  Air 
Quality  Fimds  Used  for  Transit  Purposes 
(Title  23.  U.S.d  104) 

A.  Transfer  Process 

B.  Matching  Share  for  FHWA  Transfers 

IX.  Capital  Investment  Program 

A.  Fixed  Guideway  Modernization 

B.  New  Starts 

C.  Bus 

X.  Job  Access  and  ReverseCommute  Program 

XI.  Over-the-Road  Bus  Accessibility  Propam 

XII.  Clean  Fuels  Formula  Program 
XIII.National  Planiiing  and  Reserach  Program 

XIV.  Unit  Values  of  Data  for  Urbanized  Area 
Formula  Program,  Nonurbanized  Area 
Formula  Program,  anf  Fixed  Guideway 
Modernization 

XV.  Period  of  Availability  of  Funds 

XVI.  Automatic  Pre- Award  Authority  to 
Incur  Project  Costs 

A.  Policy 

B.  Conditions 

C  Environmental,  Planning,  and  Other 
Federal  Requirements 

D.  Pre-award  Authority  for  New  Starts 
Projects 


1.  Preliminary  Engineering  and  Final 
Design 

2.  Acquisition  Activities 

3.  National  Environmental  Policy  Act 
(NEPA)  Activities 

XVII.  Letters  of  No  Prejudice  (LONP)  Policy 

A.  Policy 

B.  Conditions 

C  Environmental,  Planning,  and  Other 

Federal  Requirements 
D.  Request  for  LONP 
XVm.  FTA  Homepage  on  the  Internet 
XK.  FTA  Fiscal  Tear  2002  Annual  List  of 

Certifications  and  Assurances 
XX.  Grant  Application  Procedures 

Tddes 

1.  FTA  FY  2002  Appropriations  for  Grant 

Programs 

2.  FTA  FY  2002  Metropolitan  Planning 

Program  and  Statewide  Planning  and 
Research  Program  Apportionments 

3.  FHWA  FY  2002  Estimated  Metropolitan 

Planning  (PL)  Program  Apportionments 

4.  FTA  F¥  2002  Urbanized  Area  Formula 

Apportionments 

5.  FTA  FY  2002  Nonurbanized  Area  Formula 

Apportionments,  and  Rural  Transit 
.    Assistance  Program  (RTAP)  Allocations 

6.  FTA  FY  2002  Elderly  and  Persons  with 

Disabilities  Apportioimients 

7.  FTA  FY  2002  Fixed  Guideway 

Modernization  Apportionments 

8.  FTA  FY  2002  New  Starts  Allocations 
8A.  FTA  Prior  Year  Unobligated  New  Starts 

Allocations 

9.  FTA  FY  2002  Bus  Allocations 
9A.  FTA  Prior  Year  Unobligated  Bus 

Allocations 

10.  FTA  FY  2002  Job  Access  and  Reverse 

Commute  Pn^iram  Allocations 

11.  FTA  FY  2002  National  Plaiming  and 

Research  Program  Allocations 

12.  FTA  TEA-21  Authorization  Levels 

(Guaranteed  Funding  Only) 
12A  FTA  TEA-21  Authorization  Levels 
(Guaranteed  and  Non-Guaranteed) 
Funding) 

13.  FTA  FY  2002  Apportionment  Formula  for 

Urbanized  Area  Formula  Program 

14.  FTA  FY  1998-2003  Fixed  Guideway 

Modernization  Program  Apportionment 
Formula 

15.  FTA  FY  2002  Formula  Grant 

Apportionments  Unit  Values  of  Data 

I.  Background 

Metropolitan  Planning  fimds  are 
apportioned  by  statutory  formula  to  the 
Governors  for  allocation  to  Metropolitan 
Planning  Organizations  (MPOs)  in 
urbanized  areas  or  portions  thereof  to 
provide  funds  for  their  Unified  Planning 
Woric  Programs.  Statewide  Planning  and 
Research  funds  are  apportioned  to 
States  by  statutory  formula  to  provide 
fimds  for  their  Statewide  Planning  and 
.  Researdi  Programs.  Urbanized  Araa 
Formula  Program  funds  are  apportioned 
by  statutory  formula  to  tubanized  areas 
and  to  Governors  to  provide  capital, 
operating  and  planning  assistance  in 
urbanized  areas.  Nonurbanized  Area 
Formula  Program  fimds  are  apportioned 
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by  statutory  formula  to  Governors  for 
capital,  operating  and  administrative 
assistance  in  nonurbanized  areas. 
Elderly  and  Persons  with  Disabilities 
Program  funds  are  apportioned  by 
statutory  formula  to  Governors  to 
provide  capital  assistance  to 
organizations  providing  transportation 
service  for  the  elderly  and  persons  with 
disabilities.  Fixed  Guideway 
Modernization  funds  are  apportioned  by 
statutory  formula  to  specified  urbanized 
areas  for  capital  improvements  in  rail 
and  other  fixed  guideways.  New  Starts 
identified  in  the  FY  2002  DOT 
Appropriations  Act  and  Bus  Allocations 
identified  in  the  Conference  Report 
accompanying  the  Act  are  included  in 
this  notice.  FTA  will  honor  those 
designations  included  in  report 
language  to  the  extent  that  the  projects 
meet  the  statutory  intent  of  the  specific 
program.  Job  Access  and  Reverse 
Commute  (JARC)  funds  are  awarded  on 
a  competitive  basis.  JARC  projects 
identified  in  the  FY  2002  DOT 
Appropriations  Act  are  included  in  this 
notice.  Over-the-Road  Bus  Accessibility 
Program  projects  are  also  competitively 
selected. 

n.  Overview 

A.  Fiscal  Year  2002  Appropriations 

The  FY  2002  funding  amounts  for 
FTA  programs  are  displayed  in  Table  1. 
The  following  text  provides  a  narrative 
explanation  of  the  finding  levels  and 
other  factors  affecting  the 
apportionments  and  allocations. 

B.  TEA-21  Authorized  Progmm  Levels 

TEA-21  provides  a  combination  of 
trust  and  general  fund,  authorizations 
that  total  $7,737  billion  for  the  FY  2002 
FTA  program.  Of  this  amount.  $6,747 
billion  was  guaranteed  imder  the 
discretionary  spending  cap  and  made 
available  in  the  FY  2002  DOT 
Appropriations  Act.  See  Table  12  for 
fiscal  years  1998-2003  guaranteed 
funding  levels  by  program  and  Table 
12A  for  the  total  of  guaranteed  and  non- 
guaranteed  levels  by  program. 

Information  regarding  estimates  of  the 
funding  levels  for  FY  2003  by  State  and 
urbanized  area  is  available  on  the  FTA 
Web  site.  The  FY  2003  numbers  are 
intended  for  plaiming  purposes  only  but 
may  be  used  for  programming 
Metropolitan  Transportation 
Improvement  Programs  and  Statewide 
Transportation  Improvement  Programs. 
Actual  apportionment  figures  for  FY 
2002  are  contained  in  this  notice,  while 
apportionment  figures  for  FY  1998-FY 
2001  can  be  found  in  the  appropriate 
FTA  fiscal  year  apportionment  notice, 
which  is  available  on  the  FTA  Web  site. 


C.  Project  Management  Oversight 

Section  5327  of  Title  49  U.S.C, 
penrtits  the  Secretary  of  Transportation 
to  use  up  to  one-half  percent  of  the 
funds  made  available  imder  the 
Urbanized  Area  Formula  Program  and 
the  Nonurbanized  Area  Formula 
Program,  and  three-quarters  percent  of 
fimds  made  available  under  the  Capital 
Investment  Program  to  contract  with 
any  person  to  oversee  the  construction 
of  any  major  project  under  these 
statutory  programs  to  conduct  safety, 
procurement,  management  and  financial 
reviews  and  audits,  and  to  provide 
technical  assistance  to  correct 
deficiencies  identified  in  compliance 
reviews  and  audits.  Language  in  the 
2002  DOT  Appropriations  Act  increases 
the  amount  made  available  under  the 
Capital  Investment  Program  for 
oversight  activities  to  one  percent. 

D.  VIII  Paralympiad  for  the  Disabled 

The  FY  2002  DOT  Appropriations  Act 
made  $5  million  available  from  the 
formula  grants  program  for  the  VIE 
Paralympaid  for  the  Disabled,  to  be  held 
in  Salt  Lake  City,  Utah.  The  funds  shall 
be  available  for  grants  for  the  costs  of 
planning,  delivery  and  temporary  use  of 
transit  vehicles  for  special 
transportation  needs  and  construction  of 
temporary  transportation  facilities  for 
the  Vni  Paralympiad  for  the  Disabled. 

m.  Fiscal  Year  2002  Focus  Areas 

A.  Tmnsit  Safety  and  Security     . 

Public  transit  agencies  throughout  the 
nation  have  stepped  up  security  efforts 
following  the  terrorist  events  of 
September  2001.  FTA  has  launched  an 
FY  2002  effort  to  assist  transit  providers 
to  address  security  issues  and  has 
refocused  funding  to  specific  security- 
related  activities.  Initially,  FTA  will 
deploy  security  assessment  teams  to  the 
largest  transit  systems  in  the  country. 
These  assessment  findings  and  best 
practices  will  enable  the  FTA  to  provide 
extended  assistance  to  all  transit 
agencies  to  evaluate  and  update  their 
emergency  response  plans.  FTA  will 
provide  technical  and  funding 
assistance  to  transit  agencies  for  full- 
scale  emergency  response  drills  based 
on  their  updated  response  plans  and 
vulnerability  assessments.  Free  regional 
workshops  will  offer  security  and 
emergency  response  training  to  local 
transit  employees. 

FTA  has  identified  $2  million  of  FY 
2002  research  funding  to  undertake 
security-related  transit  research  imder 
the  auspices  of  the  Transit  Cooperative 
Research  Program  of  the  Natioiial 
Academy  of  Sciences. 


Also,  recipients  of  section  5307 
formula  funding  are  reminded  that  at 
least  one  percent  of  the  amount  a 
grantee  receives  each  fiscal  year  must  be 
expended  on  "mass  transportation 
security  projects"  unless  the  grantee 
certifies,  and  the  Secretary  of 
Transportation  accepts,  that  the 
expenditure  for  security  projects  is 
unnecessary.  It  is  unlikely  that  FTA  will 
waive  this  requirement. 

Another  potential  source  of  funding 
for  transit  security  enhancements  is 
through  the  FHWA  transfer  of  flexible 
formula  funds,  as  provided  in  23  U.S.C. 
104,  which,  in  conjunction  with  Title  23 
U.S.C.  120,  provides  transit  agencies  a 
100  percent  Federal  share  for  safety 
projects  (subject  to  a  nationwide  10 
percent  program  limitation). 

B.  2000  Census 

The  Census  Bureau  identifies  and 
classifies  urban  and  rural  population 
and  deliheates  urbanized  areas  after 
each  decennial  census.  The  FTA  uses 
urbanized  and  rural  designations  and 
statistical  data  fora  number  of  purposes, 
including  the  apportionment  of  funds 
for  its  formula  based  programs. 

The  Census  Bureau  had  not 
completed  the  process  of  delineating 
urbanized  and  t\uz\  areas  for  the  2000 
Census  at  the  time  FTA  apportioned  FY 
2002  funds.  Therefore,  the  1990  Census 
data  was  used  for  the  FY  2002 
apportionments  contained  in  this 
notice. 

It  is  anticipated  that  a  number  of  areas 
will  change  categories  under  the  2000 
Census,  as  a  result  of  growth  in 
population  and/or  the  application  of 
new  criteria  that  will  be  used  to  define/ 
designate  urbanized  and  rural  areas. 
Once  FTA  receives  the  2000  Census 
data,  we  will  post,  on  the  FTA  Website, " 
estimated  FY  2003  apportionments  for 
the  formula  programs. 

For  further  information  contact  Ken 
Johnson,  FTA  Office  of  Resource 
Management  and  State  Programs,  at 
(202)  366-2053. 

C.  TEAM-Web 

The  Transportation  Electronic  Award 
Management  system  (TEAM)  is  FTA's 
electronic  grant  making  and  record 
keeping  system.  On  October  1,  2001, 
FTA  released  TEAM-Web,  a  new 
Internet  version  of  the  TEAM  system. 
TEAM-Web  permits  grantees  to  submit 
their  grant  information  via  the  Internet 
and  provides  for  continued  and 
enhanced  submission  of  grant 
infonnation  electronically. 

TEAM-Web  provides  the  recipients  of 
financial  assistance  online  access  to  the 
FTA  information  resources  that  support 
their  mission  critical  operations. 
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including  real  time  access  to  detailed 
disbursements  by  project,  balances  in 
formula  budget  accounts,  and  the  status 
of  applications  in  the  award  process. 
The  new  system  also  has  an  email 
notification  process  that  will  ensure 
accountability  when  processing 
applications  through  the  FTA  Offices 
and  the  Department  of  Labor.  All 
current  user  information  has  been 
migrated  to  the  Web  version  of  TEAM. 
FTA  has  conducted  training  sessions  on 
how  to  navigate  TEAM- Web  in  its 
Headquarters  and  Regional  Offices.  For 
information  on  future  training  sessions, 
contact  the  appropriate  FTA  Regional 
Office. 

To  access  TEAM- Web,  log  onto  the 
Internet  at  http:// 
FTATEAMWeb.fta.dot.gov.  For 
additional  information,  contact  Glenn 
Bottoms,  Chief,  Transit  Data  and 
Support  Division.  (202)  366-1632. 

D.  New  Starts  Rule  and  Workshops 

TEA-21  requires  the  FTA  to  issue 
regulations  on  the  manner  in  which 
candidate  projects  for  capital 
investment  grants  or  loans  for  new  fixed 
guideway  systems  and  extensions  to 
existing  systems  (New  Starts)  will  be 
evaluated  and  rated.  The  Major  Capital 
Investment  Projects  Final  Rule  (49  CFR 
Part  611),  referred  to  as  the  New  Starts 
Final  Rule,  was  published  in  the 
Federal  Register  on  December  7, 2000, 
and  became  effective  on  April  6,  2001. 

Electronic  access  to  this  Final  Rule 
and  related  dociiments  is  available 
throu^  the  FTA  Web  site  [http:// 
www.fta.dot.gov),  under  the  New  Starts 
section.  Paper  copies  of  this  Final  Rule 
and  other  documentation  can  be 
obtained  by  contacting  FTA  at  one  of 
our  Regional  Offices. 

As  in  the  previous  fiscal  year.  FTA 
will  conduct  outreach  sessions  and 
workshops  in  FY  2002  to  introduce  the 
Final  Rule  and  to  continue  longstanding 
outreach  efforts  on  the  New  Starts 
program.  Information  on  scheduled 
workshops  can  be  obtained  by 
contacting  any  FTA  Regional  Office,  as 
well  as  the  FTA  Office  of  Planning  and 
the  FTA  Office  of  Budget  and  Policy. 

E.  Intelligent  Transportation  Systems 
(ITS) 

Section  5206(e)  of  TEA-21  requires 
that  Intelligent  Transportation  Systems 
(ITS)  projects  using  funds  fit)m  the 
Highway  Trust  Fimd  (including  the 
Mass  Transit  Accoimt)  conform  to 
National  ITS  Architecture  and 
Standards.  The  FTA  National  ITS 
Architecture  Consistency  Policy  for 
Transit  Projects  implements  the  TEA-21 
requirements  and  went  into  effect  on 
April  8,  2001.  The  Policy  is  available  on 


the  FTA  Web  site,  and  guidance 
material  is  available  on  the 
Departmental  ITS  Web  site  at 
www.its.dot.gov.  These  standards  and 
requirements  apply  to  FY  2002 
allocations  included  in  this  notice  that 
contain  ITS  components.  Using  existing 
FTA  oversight  procedures,  FTA  has 
initiated  a  program  to  provide  initial 
oversight  and  technical  assistance  with 
respect  to  National  ITS  Architecture 
Consistency  requirements. 

Questions  regarding  the  applicability 
of  these  standards  and  requirements 
should  be  addressed  to  the  FTA 
Regional  Office  or  FTA  Office  of 
Research,  Demonstration  and 
Innovation,  at  (202)  366-4991. 

F.  Environmental  Streamlining 

TEA-21  directs  IXDT  to  expedite  the 
environmental  review  process  for 
proposed  highway  and  transit  projects. 
With  this  apportionments  notice,  FTA  is 
introducing  two  measures  concerning 
proposed  major  transit  investments 
(New  Starts)  that  will  support  timely 
delivery  of  projects,  while  maintaining 
and  enhancing  protection  of  the  human 
and  natural  environment. 

First,  FTA  is  extending  automatic  pre- 
award  authority  to  proposed  New  Starts 
projects  for  costs  incurred  to  acquire 
real  property  and  real  property  rights 
upon  the  completion  of  the  National 
Environmental  Policy  Act  (NEPA) 
review  of  the  proposed  project.  NEPA 
review  is  complete  when  FTA  signs  an 
environmental  Record  of  Decision 
(ROD)  or  Finding  of  No  Significant 
Impact  (FONSI)  or  makes  a  Categorical 
Exclusion  (CE)  determination.  This 
measure  will  enable  grant  applicants  to 
begin  earlier  to  assist  persons  and 
businesses  that  will  be  displaced  by  the 
project  in  a  manner  consistent  with 
commitments  made  as  part  of  the  NEPA 
review  and  in  compliance  with  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act 
(URA).  It  will  also  help  grant  applicant 
to  initiate  the  lengthy  process  of 
acquiring  property  earlier. 

Second,  FTA  will  extend  automatic 
pre-award  authority  to  proposed  New 
Starts  projects  for  costs  incurred  to  carry 
out  the  NEPA  review  process  and  to 
prepare  an  Environmental  Impact 
Statement  (EIS),  Environmental 
Assessment  (EA),  Categorical  Exclusion 
(CE),  or  other  environmental  documents 
for  that  project  upon  the  inclusion  of 
that  project  in  a  federally  approved 
State  Transportation  Improvement 
Program  (STIP).  FTA  had  previously 
given  pre-award  authority  for  use  of 
formula  funds.  Now  New  Starts  funds 
may  serve  as  a  funding  source  for  these 
New  Starts  project  NEPA  activities.  This 


measure  will  eliminate  unnecessary 
delays  in  starting  up  the  conceptual 
engineering,  public  involvement 
process,  and  interagency  coordination 
for  the  project. 

For  additional  information,  contact 
Joseph  Ossi,  FTA  Office  of  Planning, 
(202)  366-1613. 

IV.  Metropolitan  Planning  Program  and 
State  Planning  and  Research  Program 

A.  Metropolitan  Planning  Pmgmm 

Funding  made  available  for  the 
Metropolitan  Planning  Program  (49 
U.S.C.  5303)  in  the  FY  2002  DOT 
Appropriations  Act  is  $55,422,400, 
which  is  the  guaranteed  funding  level 
under  TEA-21.  The  FY  2002 
Metropolitan  Planning  Program 
apportionment  to  States  for  MPOs'  use 
in  urbanized  areas  totals  $55,662,971. 
This  amount  includes  $55,422,400  in 
FY  2002  funds,  and  $240,571  in  prior 
year  deobligated  funds  available  for 
reapportionment  imder  this  program.  A 
basic  allocation  of  80  percent  of  this 
amoimt  ($44,530,377)  is  distributed  to 
the  States  based  on  the  State's  urbanized 
area  population  as  defined  by  the  U.S. 
Census  Bureau  for  subsequent  State 
distribution  to  each  urbanized  area,  or 
parts  thereof,  within  each  State.  A 
supplemental  allocation  of  the 
remaining  20  percent  ($11,132,594)  is 
also  provided  to  the  States  based  on  an 
FTA  administrative  formula  to  address 
planning  needs  in  the  larger,  more 
complex  urbanized  areas.  Table  2 
contains  the  final  State  apportionments 
for  the  combined  basic  and 
supplemental  allocations.  Each  State,  in 
cooperation  with  the  MPOs,  must 
develop  an  allocation  formula  for  the 
combined  apportidnment,  which 
distributes  Aese  funds  to  MPOs 
representing  urbanized  areas,  or  parts 
thereof,  within  the  State.  This  formula, 
which  must  be  approved  by  the  FTA, 
must  ensure  to  the  maximum  extent 
practicable  that  no  MPO  is  allocated  less 
than  the  amount  it  received  by 
administrative  formula  under  the 
Metropolitan  Planning  Program  in  FY 
1991  (minimum  MPO  allocation).  Each 
State  formula  must  include  a  provision 
for  the  minimum  MPO  allocation. 
Where  the  State  and  MPOs  desire  to  use 
a  new  formula  not  previously  approved 
by  FTA.  it  must  be  submitted  to  the 
appropriate  FTA  Regional  Office  for 
prior  approval. 

By  April  2002,  the  Census  Bureau  is 
expected  to  make  available  detailed 
results  of  the  2000  Census  and  designate 
new  lubanized  areas.  When  the  Census 
Bureau  issues  its  population  data,  FTA 
will  request  that  States  reaffirm  these  in- 
State  formulas.  A  reaffirmation  or  new 
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in-State  formula  should  be  submitted  to 
the  FTA  Regional  Office  in  time  to 
receive  approval  before  October  1.  2002. 
Currently,  guaranteed  and  authorized    . 
funding  levels  for  each  State  over  the 
life  of  TEA-21  (fiscal  years  1999-2003) 
based  on  the  1990  Census,  are  posted  at 
http://www.fta.dot.gov/office/planning/ 
gafhtm.  FTA  will  post  revised  fiscal 
year  2003  guaranteed  and  authorized 
funding  levels  based  on  the  2000  Census 
for  each  State  at  this  same  Web  site 
address,  when  2000  Census  data 
becomes  available.  This  information 
should  be  utilized  by  each  State  when 
reaffirming  or  revising  in-State 
formulas. 

B.  State  Planning  and  Research  Program 

Funding  made  available  for  the  State 
Plaiming  and  Research  Program  (49 
U.S.C.  5313(b))  in  the  FY  2002  DOT 
Appropriations  Act  is  $11,577,600,  the 
guaranteed  funding  level  under  TEA- 
21. 

The  FY  2002  apportionment  for  the 
State  Planning  and  Research  Program 
(SPRP)  totals  $11,698,648.  This  amount 
includes  $11,577,600  in  FY  2002  fimds. 
and  $121,048  in  prior  year  deobligated 
funds,  which  have  become  available  for 
reapportionment  under  this  program. 
Final  State  apportionments  for  this 
program  are  also  contained  in  Table  2. 
These  funds  may  be  used  for  a  variety 
of  purposes  such  as  planning,  technical 
studies  and  assistance,  demonstrations, 
management  training,  and  cooperative 
research.  In  addition,  a  State  may 
authorize  a  portion  of  these  funds  to  be 
used  to  supplement  metropolitan 
planning  funds  allocated  by  the  State  to 
its  urbanized  areas,  as  the  State  deems 
appropriate. 

C.  Data  Used  for  Metropolitan  Planning 
and  State  Planning  and  Research 
Apportionments 

Population  data  fii>m  the  1990  Census 
is  used  in  calculating  these 
apportioimients.  The  Metropolitan 
Plaiming  funding  provided  to  urbanized 
areas  in  each  State  by  administrative 
formula  in  FY  1991  was  used  as  a  "hold 
harmless"  base  in  calculating  funding  to 
each  State. 

D.  FHWA  Metropolitan  Planning 
Program 

For  informational  purposes,  the 
estimated  FY  2002  apportionments  for 
the  FHWA  Metropolitan  Plaiming 
Program  (PL)  are  contained  in  Table  3. 
Estimated  apportionments  for  the  FY 
2002  FHWA  State  Planning  and 
Research  Program  (SPRP)  were  not 
available  at  the  time  of  publication  of 
this  notice. 


E-  Local  Match  Waiver  for  Specified 
Planning  Activities 

fob  Access  and  Reverse  Commute 
Planning.  Federal,  State  and  local 
welfare  reform  initiatives  may  require 
the  development  of  new  and  innovative 
public  and  other  transportation  services 
to  ensure  that  former  welfare  recipients 
have  adequate  mobility  for  reaching 
employment  opportunities.  In 
recognition  of  the  key  role  that 
transportation  plays  in  ensuring  the 
success  of  welfare-to-work  initiatives, 
FTA  and  FHWA  permit  the  waiver  of 
the  local  match  requirement  for  job 
access  and  reverse  commute  planning 
activities  undertaken  with  both  FTA 
and  FHWA  Metropolitan  Planning 
Program  and  State  Planning  and 
Research  Program  funds.  FTA  and 
FHWA  will  support  requests  for  waivers 
when  they  are  included  in  Metropolitan 
Unified  Planning  Work  Programs  and 
State  Planning  and  Research  Programs 
and  meet  all  other  appropriate 
requirements. 

F.  Planning  Emphasis  Areas  for  Fiscal 
Year  2002 

The  FTA  and  FHWA  idenUfy 
Planning  Emphasis  Areas  (PEAs) 
annually  to  promote  priority  themes  for 
consideration,  as  appropriate,  in 
metropolitan  and  statewide 
transportation  planning  processes.  To 
support  this,  FTA  and  FHWA  will 
prepare  an  inventory  of  current  practice, 
guidance  and  training  in  those  areas. 
Opportunities  for  exchanging  ideas  and 
experiences  on  innovative  practices  in 
these  topic  areas  also  will  be  provided 
throughout  the  year.  For  FY  2002,  five 
key  planning  themes  have  been 
identified:  (1)  Consideration  of  safety 
and  security  in  the  transportation 
planning  process;  (2)  integration  of 
planning  and  environmental  processes; 

(3)  consideration  of  management  and 
operations  within  planning  processes; 

(4)  consultation  with  local  officials;  and 

(5)  enhancing  the  technical  capacity  of 
planning  processes. 

1.  Safety  and  Security  in  the 
Transportation  Planning  Process 

TEA-21  emphasizes  the  safety  and 
security  of  transportation  systems  as  a 
national  priority  and  calls  for 
transportation  projects  and  strategies 
that  "increase  Uie  safety  and  security  of 
transportation  systems."  This  entails 
integration  of  safety  and  facility  security 
into  all  stages  of  the  transportation 
planning  process. 

FTA  and  FHWA  are  working  together 
to  advance  the  state-of-practice  in 
addressing  safety  and  security  in  the 
metropolitan  and  statewide  planning 


process  through  workshops  and  case 
studies.  A  report  prepared  by  the 
Transportation  Research  Board  (TRB). 
Transportation  Research  Circular  E- 
C02,  "Safety-Conscious  Planning." 
January  2001,  describes  the  issues  and 
recommendations  identified  at  a  Safety 
in  Planning  workshop  held  earlier.  The 
report  is  available  on  the  TRB  Web  site 
-  at  www.nas.edu/trb.  Also,  the  Institute 
of  Transportation  Engineers  (ITE)  has 
prepared  a  discussion  paper  on  the 
topic,  entitled  "The  Development  of  the 
Safer  Network  Transportation  Planning 
Process,"  which  is  posted  to  their  Web 
site  at  [www.ite.org.] 

2.  Integrated  Planning  and 
Environmental  Processes 

TEA-21  mandates  the  elimination  of 
the  Major  Investment  Study  as  a  stand- 
alone requirement,  while  integrating  the 
concept  within  the  planning  and  project 
development/environmental  review 
processes.  A  training  course  entitled 
"Linking  Planning  and  NEPA"  is  being 
developed  and  will  be  made  available  at 
the  National  Transit  Institute  Web  site — 
[  www.ntionline.com] . 

3.  Consideration  of  Management  and 
Operations  Within  Planning  Processes 

TEA-21  challenges  FHWA  and  FTA 
to  move  beyond  traditional  capital 
programs  for  improving  the  movement 
of  people  and  goods — focusing  on  the 
need  to  improve  the  way  transportation 
systems  are  managed  and  operated.  FTA 
and  FHWA  have  convened  a  working 
group  and  have  commissioned 
discussion  papers  on  the  topic.  This 
information  is  available  at  http:// 
plan2op.fhwa.dot.gov. 

4.  Consultation  With  Local  Officials 

Consultation  with  local  officials  is  a 
vital  yet  sensitive  issue  within  the 
transportation  planning  process.  Within 
metropolitan  areas,  the  MPO  provides 
the  venue  and  policy  context  for  this. 
Outside  of  metropolitan  areas,  FHWA 
and  FTA  are  working  to  facilitate  the 
most  effective  consultation  processes 
within  each  State.  FTA  and  FHWA  will 
continue  to  ensure  effective 
consultation  between  States  and  local 
officials  in  non-metropolitan  areas  in 
reviewing  statewide  planning  and, 
specifically,  in  making  findings  in 
support  of  FTA  and  FHWA  STIP 
approvals. 

5.  Enhancing  the  Technical  Capacity  of 
Planning  Processes 

Reliable  information  on  current  and 
projected  usage  and  performance  of 
transportation  systems  is  critical  to  the 
ability  of  planning  processes  to  supply 
credible  information  to  decision-mdners 
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to  support  preparation  of  plans  and 
programs  that  respond  to  dieir  localities' 
unique  needs  and  policy  issues.  To 
ensure  the  reliability  of  usage  and 
performance  data,  as  well  as  the 
responsiveness  of  policy  forecasting 
tools,  an  evaluation  is  needed  of  the 
quality  of  information  provided  by  the 
technical  tools,  data  sources,  forecasting 
models,  as  well  as  the  expertise  of  staff 
to  ensure  its  adequacy  to  support 
decision-making.  And  if  this  support  is 
found  to  be  lacking,  the  responsible 
agencies  within  metropolitan  and 
statewide  planning  processes  are 
encouraged  to  devote  appropriate 
resources  to  enhancing  and  maintaining 
their  technical  capacity. 

The  metropolitan  and  statewide 
transportation  planning  processes  have 
become  critical  tools  for  responding  to 
increasingly  complex  issues  at  the  State 
and  local  levels.  Many  of  these  issues 
are  encompassed  in  previously  listed 
planning  emphasis  areas  (e.g.,  integrated 
planning  and  environmental  processes, 
management  and  operations,  analytical 
tools  and  methods)  and  include  much 
more.  It  is  essential  that  FTA  and 
FHWA  provide  technical  assistance, 
training,  and  information  to  our 
customers  to  further  enhance  the  skills 
and  capabilities  they  utilize  to  conduct 
effective  transportation  planning 
processes.  The  FTA  and  FHWA  have 
created  the  Metropolitan  Capacity 
Building  (MCB)  Program,  and  the 
Statewide  and  Rural  Capacity  Building 
Programs  as  tools  to  disseminate  and 
coordinate  information,  training,  and 
foster  a  dialogue  for  the  exchange  of 
ideas.  More  information  an  the  MCB 
program  can  be  found  at 
www.mcb.fh  wa.  dot.gov. 

For  further  information  on  these 
PEAs,  contact  Ken  Lord.  FTA 
Metropolitan  Planning  Division,  (202) 
366-2836.  or  Shana  Baker,  FHWA 
Office  of  Metropolitan  Planning  and 
Programs.  (202)  366-1862. 

C.  Federal  Planaing  Certification 
Reviews 

The  Intermodal  Surface 
Transportation  Efficiency  Act  (ISTEA) 
initiated,  and  TEA-21  continued,  the 
requirement  for  the  FTA  and  FHWA  to 
certify,  at  least  every  three  years,  that 
the  planning  processes  conducted  in  the 
largest  metropolitan  areas  were  being 
carried  out  in  compliance  with 
applicable  provisions  of  Federal  law. 
Tliis  provision  applies  specifically  to 
localities  termed  'Transportation 
Management  Areas"  (TMA).  which  are 
urbanized  areas  with  populations  of 
200,000  and  above,  or  other  urbanized 
areas  that  may  be  designated  by  the 
Secretary  of  Transportation.  TEA-21 


further  required  that,  in  conducting 
these  certification  reviews,  provisions 
be  made  for  public  involvement 
appropriate  to  the  metropolitan  area 
under  review. 

To  that  end,  an  annual  calendar  of 
prospective  dates  and  locations  for 
certification  reviews  of  TMAs 
anticipated  in  FY  2002  has  been 
prepared  and  is  posted  on  the  FTA  Web 
site  at  http://www.fta.dot.gov/Ubrary/ 
planning/cert2002.htm. 

For  further  information  regarding 
Federal  certifications  of  the  planning 
process,  contact:  for  FTA,  Charles 
Goodman,  FTA  Metropolitan  Planning 
Division,  (202)  366-1944,  or  Scott  Biehl, 
FTA  Office  of  Chief  Counsel.  (202)  366- 
4063;  for  FHWA,  Sheldon  Edner,  FHWA 
Metropolitan  Planning  Division,  (202) 
366-4066,  or  Reid  Alsop,  FHWA  Office 
of  the  Chief  Counsel,  (202)  366-1371. 

H.  Consolidated  Planning  Grants 

Since  FY  1997,  FTA  and  FHWA  have 
offered  States  the  option  of  participating 
in  a  pilot  Consolidated  Planning  Grant 
(CPG)  program.  Additional  State 
participants  are  sought  so  that  FTA  and 
FHWA  can  benefit  from  the  widest 
possible  range  of  participant  input  to 
improve  and  further  streamline  the 
process. 

With  the  fund  transfer  provisions  of 
TEA-21,  which  were  applied  to  the  CPG 
beginning  in  FY  2000,  all  funds  (more 
than  35  post-FY  1999  FHWA  sources  are 
eligible  for  transfer)  can  be  accessed  by 
indicating  only  whether  the  funds  are 
for  State  or  metropolitan  planning.  This 
streamlined  fund  drawdown  process 
eliminates  the  need  to  monitor 
individual  fund  sources,  if  several  have 
been  used,  and  ensures  that  the  oldest 
funds  will  always  be  used  first. 

Under  the  CPG,  States  can  report 
metropolitan  planning  expenditures  (to 
comply  with  the  Single  Audit  Act)  for 
both  FTA  and  FHWA  under  the 
Catalogue  of  Federal  Domestic 
Assistance  number  for  FTA's 
Metropolitan  Planning  Program. 
Additionally,  for  States  with  an  FHWA 
Metropolitan  Planning  (PL)  fund- 
matching  ratio  greater  than  80  percent, 
the  State  (through  FTA)  can  request  a 
waiver  of  the  20  percent  local  share 
requirement  in  order  that  all  FTA  funds 
used  for  metropolitan  planning  in  a  CPG 
can  be  granted  at  the  higher  FHWA  rate. 
For  some  States,  this  Federal  match  rate 
can  exceed  90  percent.  Currently,  three 
western  States  participating  in  the  pilot 
(California.  Idaho,  and  Wyoming)  are 
using  the  FHWA  PL  match  rate  for 
FTA's  Metropolitan  Planning  Program. 
Pre-award  authority  has  beien  granted 
to  FTA's  planning  programs  for  the  life 
of  TEA-21.  This  pre-award  authority 


enables  States  to  continue  planning 
program  activities  from  year  to  year 
with  the  assurance  that  eligible  costs 
can  later  be  converted  to  a  regularly 
funded  Federal  project  without  the  need 
for  prior  approval  or  authorization  from 
the  granting  agency.  Beginning  in  FY 
2000,  the  transfer  procedures 
established  to  implement  the  transfer 
provision  in  TEA-21  (section  1103(i) 
"Transfer  of  Highway  and  Transit 
Funds")  is  applicable  to  FHWA  funds 
used  in  CPG.  For  planning  projects 
funded  through  CPG,  the  State  DOT 
requests  the  transfer  of  funds  in  a  letter 
to  the  FHWA  Division  Office.  The 
FHWA-funded  planning  activities  must 
be  in  accordance  with  the  State's  or 
MPO's  Planning  Work  Program.  The 
letter  must  be  signed  by  the  appropriate 
State  official  or  their  designee  and  must 
specify  the  State  and  the  amount  of 
funding  to  be  transferred  for  the  CPG  by 
apportionment  category  (e.g.  STP, 
CMAQ.  Donor  State  Bonus.  Funding 
Restoration,  etc.)  and  by  appropriation 
year.  The  letter  should  include  only  the 
funding  for  planning  activities 
contained  in  the  State's  or  MPO's 
Planning  Work  Program.  If  no  FTA 
program,  either  Metropolitan  Planning 
(49  U.S.C.  5303)  or  Statewide  Planning 
and  Research  (49  U.S.C.  5313(b)),  is 
indicated  for  transfers  to  CPG,  funds 
will  be  credited  to  the  Metropolitan 
Planning  Program. 

As  part  of  the  pilot,  FTA  will 
continue  to  work  with  participating 
States  to  increase  the  flexibility  and 
further  streamline  the  consolidated 
approach  to  planning  grants.  For  further 
information  on  participating  in  the  CPG 
Pilot,  contact  Candace  Noonan, 
Intermodal  and  Statewide  Planning 
Division,  FTA,  at  (202)  366-1648  or 
Anthony  Solury,  Office  of  Planning  and 
Environment,  FHWA,  at  (202)  366- 
5003. 

/.  New  Starts  Approval  to  Enter 
Preliminary  Engineering  and  Final 
Design 

TEA-21  extends  FTA's  long-standing 
authority  for  approving  the 
advancement  of  candidate  New  Starts 
projects  into  preliminary  engineering 
(PE)  by  requiring  that  FTA  also  approve 
entrance  into  the  final  design  (FD)  stage 
of  project  development.  Specifically.  49 
U.S.C  5309(e)(6)  requires  that  a 
proposed  New  Starts  project  may 
advance  into  preliminary  engineering  or 
final  design  only  if  FTA  finds  that  the 
project  meets  the  statutory  criteria 
specified  in  §  5309(e).  and  that  there  is 
a  reasonaUe  likelihood  that  it  will 
continue  to  do  so.  In  making  such 
findings.  FTA  evaluates  and  rates 
proposed  New  Starts  projects  as  "highly 
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recommended,^'  "recommended,"  or 
"not  recommended,"  based  on  the 
results  of  alternatives  analysis,  the 
statutory  criteria  for  project  justification, 
and  the  degree  of  local  financial 
commitment.  FTA  has  established  a  set 
of  decision  rules  for  approving  entrance 
into  preliminary  engineering  and  final 
design  at  49  CFR  part  611.  After  first 
meeting  several  basic  planning, 
environmental,  and  project  management 
requirements  which  demonstrate  the 
"readiness"  of  the  project  to  advance 
into  the  next  stage  of  project 
development,  candidate  projects  are 
subject  to  FTA  evaluation  against  the 
New  Starts  project  justification  and 
local  financial  commitment  criteria. 
Projects  may  advance  to  the  next 
appropriate  stage  of  project 
development  (PE  or  FD)  only  if  rated 
"recommended"  or  "highly 
recommended."  based  on  FTA's 
evaluation  under  the  statutory  criteria. 
Projects  rated  "not  recommended"  will 
not  be  approved  to  advance. 

Section  5309(e)(8)(A)  of  Title  49 
U.S.C.  exempts  projects  which  request  a 
section  5309  New  Starts  share  of  less 
than  $25  million  from  the  requirements 
of  section  530g(e).  TEA-21  also 
provides  statutory  exemptions  to  certain 
specific  projects.  It  is  important  to  note 
that  any  exemption  under  section 
5309(e)(8)(A)  applies  only  to  the 
statutory  New  Starts  project  evaluation 
criteria  that  serves  as  the  basis  for  FTA's 
approval  to  advance  to  preliminary 
engineering  and  final  design  for  such 
projects.  Proposed  New  Starts  projects 
seeking  less  than  $25  million  in  funding 
from  the  §  5309  New  Starts  program 
must  still  request  approval  to  enter  the 
next  stage  of  development,  and  must 
fulfill  all  appropriate  planning, 
environmental,  and  project  management 
requirements.  Nonetheless,  FTA 
encourages  sponsors  of  projects  they 
believe  to  be  exempt  to  submit  the  frill 
range  of  data  to  FTA  for  evaluation  and 
rating.  This  will  provide  FTA  with  the 
means  necessary  to  make  funding 
recommendations  for  such  projects  to 
Congress,  and  will  protect  project 
sponsors  in  the  event  that  further 
project  development  activities  reveal  the 
need  for  additional  §  5309  New  Starts 
funding  beyond  $25  million. 

V.  Urbanized  Area  Formnla  Program 

A.  Total  Urbanized  Area  Formul<( 
Apportionments 

The  amount  made  available  to  the 
Urbanized  Area  Formula  Program  (49 
U.S.C.  5307)  in  the  FY  2002  DOT 
Appropriations  Act  is  $3,216,040,006. 
In  addition,  $7,092,285  in  deobligated 
funds  became  available  for 


reapportionment  under  the  Urbanized 
Area  Formula  Program  as  provided  by 
49  U.S.C.  5336(i). 

After  reserving  $16,080,200  for 
oversight,  the  amount  of  FY  2002  funds 
available  for  apportionment  is 
$3,199,959,806.  The  funds  to  be 
reapportioned,  described  in  the 
previous  paragraph,  are  then  added  and 
increase  the  total  amount  apportioned 
for  this  program  to  $3,207,052,091. 
Table  4  displays  the  amounts 
apportioned  under  the  Urbanized  Area 
Formula  Program.  Table  13  contains  the 
apportionment  formula  for  the 
Urbanized  Area  Formula  Program. 

An  additional  $4,849,950  is  made 
available  for  the  Alaska  Railroad  for 
improvements  to  its  passenger 
operations.  After  reserving  $24,250  for 
oversight,  $4,825,700  is  available  for  the 
Alaska  Railroad. 

B.  Fiscal  Year  2001  Apportionment 
Adjustments 

Adjustments  were  made  to  the 
apportionment  of  two  urbanized  areas 
because  of  corrections  to  data  used  to 
compute  the  FY  2001  UrbMiized  Area 
Formula  Program  apportionments, 
published  in  the  Federal  Register  of 
January  18,  2001  (66  FR  4918).  The 
differences  between  the  previously 
published  apportionment  and  the 
corrected  apportionment  for  these  areas 
have  been  resolved  and  the  necessary 
adjustment  made  to  the  areas' 
apportionment  for  FY  2002.  The 
amounts  published  in  this  notice 
contain  the  adjustments  and  the  affected 
urbanized  areas  have  been  advised. 

C.  Data  Used  for  Urbanized  Area 
Formula  Apportionments 

Data  from  the  2000  National  Transit 
Database  (NTD)  Report  Year  (49  U.S.C. 
5335)  submitted  in  late  2000  and  early 
2001  were  used  to  calculate  the  FY  2002 
Urbanized  Area  Formula 
apportionments  for  urbanized  areas 
200,000  in  population  and  over. 
Population  and  population  density  data 
are  also  used  in  calculating 
apportionments  under  the  Urbanized 
Area  Formula  Program. 

D.  Urbanized  Area  Formula 
Apportionments  to  Governors 

The  total  Urbanized  Area  Formula 
apportioiunent  to  the  Governor  for  use 
in  areas  under  200,000  in  population  for 
each  State  is  shown  in  Table  4.  This 
table  also  contains  the  total 
apportionment  amount  attributable  to 
each  urbanized  area  within  the  State. 
The  Governor  may  determine  the 
allocation  of  funds  among  the  urbanized 
areas  under  200,000  in  population  with 
one  exception.  As  further  discussed  in 


Section  G  below,  funds  attributed  to  an 
urbanized  area  under  200,000  in 
population,  located  within  the  plaiming 
boundaries  of  a  transportation 
management  area,  must  be  obligated  in 
that  area. 

E.  Transit  Enhancements 

One  percent  of  the  Urbanized  Area 
Formula  Program  apportionment  in 
each  urbanized  area  with  a  population 
of  200,000  and  over  must  be  made 
available  only  for  transit  enhancements. 
Table  4  shows  the  amount  set  aside  for 
enhancements  in  these  areas. 

The  term  "transit  enhancement" 
includes  projects  or  project  elements 
that  are  designed  to  enhance  mass 
transportation  service  or  use  and  are 
physically  or  functionally  related  to 
transit  facilities.  Eligible  enhancements 
include  the  following:  (1)  Historic 
preservation,  rehabilitation,  and 
operation  of  historic  mass  transportation 
buildings,  structures,  and  facilities 
(including  historic  bus  and  railroad 
facilities);  (2)  bus  shelters:  (3) 
landscaping  and  other  scenic 
beautification,  including  tables, 
benches,  trash  receptacles,  and  street 
lights:  (4)  public  art:  (5)  pedestrian 
access  and  walkways;  (6)  bicycle  access, 
including  bicycle  storage  facilities  and 
installing  equipment  for  transporting 
bicycles  on  mass  transportation 
vehicles:  (7)  transit  connections  to  parks 
within  the  recipient's  transit  service 
area;  (8)  signage:  and  (9)  enhanced 
access  for  persons  with  disabilities  to 
mass  transportation. 

It  is  the  responsibility  of  the  MPO  to 
determine  how  the  one  percent  will  be 
allotted  to  transit  projects.  The  one 
percent  minimum  requirement  does  not 
preclude  more  than  one  percent  being 
expended  in  an  urbanized  area  for 
transit  enhancements.  Items  that  are 
only  eligible  as  enhancements — in 
particular,  operating  costs  for  historic 
facilities — ^may  be  assisted  only  within 
the  one  percent  funding  level. 

The  recipient  must  submit  a  report  to 
the  appropriate  FTA  Regional  Office 
listing  the  projects  or  elements  of 
projects  carried  out  with  those  funds 
during  the  previous  fiscal  year  and  the 
amount  awarded.  The  report  must  be 
submitted  with  the  Federal  fiscal  year's 
final  quarterly  progress  report  in  TEAM- 
Web.  The  report  should  include  the 
following  elements:  (a)  Grantee  name, 
(b)  urbanized  area  name  and  number,  (c) 
FTA  project  number,  (d)  transit 
enhancement  category,  (e)  brief 
description  of  enhancement  and 
progress  towards  project 
implementation,  (f)  activity  line  item 
code  fit)m  the  approved  budget,  and  (g) 
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amount  awarded  by  FTA  for  the 
enhancement. 

F.  Fiscal  Year  2002  Operating 
Assistance  ' 

FY  2002  funding  for  operating 
assistance  is  available  only  to  urbanized 
areas  with  populations  under  200,000. 
For  these  areas,  there  is  no  limitation  on 
the  amount  of  the  State  apportionment 
that  may  be  used  for  operating 
assistance,  and  the  Federal/local  share 
ratio  is  50/50. 

TEA-21  provides  two  exceptions  to 
the  restriction  on  operating  assistance  in 
areas  over  200,000  in  population.  These 
exceptions  have  been  addressed  and 
eligible  areas  previously  notified. 

G.  Designated  Transportation 
Management  Areas 

All  urtwnized  areas  over  200.000  in 
population  have  been  designated  as 
Transportation  Management  Areas 
(TMAs),  in  accordance  with  49  U.S.C. 
5305.  These  designations  were  formally 
made  in  a  Federal  Register  Notice  dated 
May  18, 1992  (57  FR  21160).  Additional 
areas  have  been  designated  as  TMAs 
upon  the  request  of  the  Governor  and 
the  MPO  designated  for  such  area  or  the 
affected  local  officials.  During  FY  2001, 
no  additions  to  existing  TMAs  were 
designated. 

Guidance  for  setting  the  boundaries  of 
TMAs  is  contained  in  the  joint 

transportation  planning  regulations 

codified  at  23  CFR  part  450  and  49  CFR 
part  613.  In  some  cases,  the  TMA 
boundaries,  which  have  been 
established  by  the  MPO  for  the 
designated  TMA,  also  include  one  or 
more  urbanized  areas  with  less  than 
200,000  in  population.  Where  this 
situation  exists,  the  discretion  of  the 
Governor  to  allocate  Urbanized  Area 
Formula  program  "Governor's 
Apportionment"  funds  for  urbanized 
areas  with  less  than  200,000  in 
population  is  restricted,  i.e..  the 
Governor  only  has  discretion  to  allocate 
Governor's  Apportionment  funds 
attributable  to  areas  that  are  outside  of 
designated  TMA  boundaries. 

If  any  additional  small  urbanized 
areas — within  the  boundaries  of  a 
TMA — are  identified,  notification 
should  be  made  in  writing  to  the 
Associate  Administrator  for  Program 
Management.  Federal  Transit 
Administration.  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  no  later 
than  July  1  of  each  fiscal  year.  FTA's 
most  recent  list  of  urbanized  areas  with 
population  less  than  200.000  that  are 
included  within  the  planning 
boundaries  of  designated  TMAs.  is 
contained  in  the  "FTA  Fiscal  Year  2001 
Apportionment.  Allocations  and 


Program  Information;  Notice"  which, 
can  be  found  on  the  FTA  Web  site. 

H.  Urbanized  Area  Formula  Funds  Used 
for  Highway  Purposes 

Urbanized  Area  Formula  funds 
apportioned  to  a  TMA  can  be 
transferred  to  FHWA  and  made 
available  for  highway  projects  if  the 
following  three  conditions  are  met:  (1) 
Such  use  must  be  approved  by  the  MpO 
in  writing  after  appropriate  notice  and 
opportunity  for  comment  and  appeal  are 
provided  to  affected  transit  providers; 

(2)  in  the  determination  of  the  Secretary, 
such  funds  are  not  needed  for 
investments  required  by  the  Americans 
with  Disabilities  Act  of  1990  (ADA);  and 

(3)  the  MPO  determines  that  local 
transit  needs  are  being  addressed. 

Urbanized  Area  Formula  funds  that 
are  designated  for  highway  projects  will 
be  transferred  to  and  administered  by 
FHWA.  The  MPO  should  notify  FTA  of 
its  intent  to  use  FTA  funds  for  highway 
purposes,  as  prescribed  in  section 
vm.A.,  below. 

/.  National  Transit  Database  (NTD) 
Internet  Reporting  and  Redesign  Effort 

The  NTD  is  the  FTA  database  for 
nation-wide  statistics  on  the  transit 
industry,  including  safety  data.  Prior  to 
FY  2001,  FTA  reporters  utilized 
diskettes  to  submit  statistics  on  their 
operating,  financial  and  safety  activities 
to  FTA.  Last  year,  reporters  had  the 
option  of  using  the  diskette  system  or 
the  FTA  new  Internet  reporting  system. 
Beginning  with  FY  2002.  all  reports  will 
need  to  be  submitted  via  the  Internet. 
Diskettes  will  no  longer  be  accepted. 
The  FTA  NTD  reporting  seminars,  held 
six  times. annually  across  the  country, 
have  concentrated  on  the  Internet 
reporting  system.  The  changeover  to 
Internet  reporting  has  received  favorable 
comments  and  has  resulted  in 
accelerated  data  collection  and 
validation. 

NTD  statistics  are  utilized,  in  part,  to 
apportion  Urbanized  Area  Formula 
Program  funds  for  areas  over  200.000  in 
population.  In  addition,  NTD  data  is 
summarized  and  used  to  report  to 
Congress  on  the  performance  of  the 
transit  industry  and  associated  costs. 
These  data  are  used  to  assist  in 
assessing  whether  annual  FTA  Strategic 
Plan  goals  are  achieved. 

The  overall  effort  to  modernize  and 
redesign  the  NTD — as  detailed  in  the 
FTA  May  31.  2001  report  to  Congress 
entitled  "Review  of  the  National  Transit 
Database" — continues  and  is  now  in  the 
programming  phase.  Plans  call  for 
reporting  via  the  new  NTD  in  the  Fall 
of  2002  with  training  for  NTD  reporters 
to  begin  in  the  winter  of  2001.  The 


monthly/quarterly  reporting  of  summary 
safety,  security,  and  extent  of  service 
data,  as  well  as  immediate  reporting  of 
major  safety  and  security  incidents,  will . 
be  implemented  in  calendar  year  2002. 
This  reporting  has  been  structured  to 
exempt  smaller  transit  properties  (under 
100  vehicles  in  maximum  service)  from 
the  monthly  reporting  requirement.  An 
increased  number  of  NTD  seminars  are 
.scheduled  to  assist  transit  properties  in 
reporting.  See  the  NTD  Web  site  for 
further  information  at 
www.nfdprogram.coni. 

VI.  Nonurbanized  Area  Formula 
Program  and  Rural  Transit  Assistaiace 
Program  (RTAP) 

A.  Nonurbanized  Area  Formula 
Program 

The  amount  made  available  for  the 
Nonurbanized  Area  Formula  Program 
(49  U.S.C.  5311)  in  the  FY  2002  DOT 
Appropriations  Act  is  $224,555,243. 
The  FY  2002  Nonurbanized  Area 
Formula  apportionments  to  the  States 
total  $226,410,089  and  are  displayed  in 
Table  5.  Of  the  $224,555^243  available, 
$1,122,776  was  reserved  for  oversight. 
The  funds  apportioned  include 
$2,977,622  in  deobligated  funds  imm 
fiscal  years  prior  to  FY  2002. 

The  Nonurbanized  Area  Formula 
Program  provides  capital,  operating  and 
administrative  assistance  for  areas 
under  50.000  in  population.  Each  State 
must  spend  no  less  than  15  percent  of 
its  FY  2002  Nonurbanized  Area  Formula 
apportionment  for  the  development  and 
support  of  intercity  bus  transportation, 
unless  the  Governor  certifies  to  the 
Secretary  that  the  intercity  bus  service 
needs  of  the  State  are  being  adequately 
met. 

B.  Rural  Transit  Assistance  Program 
(RTAP) 

Funding  made  available  for  the  RTAP 
(49  U.S.C.  5311(b)(2))  in  the  2002  DOT 
Appropriations  Act  was  $5,250,000.  the 
guaranteed  funding  level  under  TEA- 
21.  The  FY  2002  RTAP  allocations  to 
the  States  total  $5,270,729  and  are  also 
displayed  in  Table  5.  This  amount 
includes  $5,250,000  in  FY  2002  funds, 
and  $20,729  in  prior  year  deobligated 
funds,  which  are  available  for 
reapportionment. 

The  funds  are  allocated  to  the  States 
to  undertake  research,  training, 
technical  assistance,  and  other  support 
services  to  meet  the  needs  of  transit 
operators  in  nonurbanized  areas.  These 
funds  are  to  be  used  in  conjunction  with 
the  States'  administration  of  the 
Nonurbanized  Area  Formula  Program. 

FTA  also  supports  RTAP  activities  at 
the  national  level  within  the  National 
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Planning  and  Research  Program  (NPRP). 
The  National  RTAP  projects  support  the 
States  in  their  use  of  the  formula 
allocations  for  training  and  technical 
assistance.  Congress  did  not  designate 
any  funds  for  the  National  RTAP  among 
the  NPRP  allocations  in  the  Conference 
Report  accompanying  the  FY  2002  DOT 
Appropriations  Act.  FTA  will,  however, 
include  the  National  RTAP  among 
priority  projects  to  be  funded  fix>m 
available  NPRP  funds.  During  FY  2002. 
FTA  will  conduct  a  competitive 
selection  to  choose  providers  of  the 
National  RTAP  services  for  the  next  five 
years. 

vn.  Elderly  and  Persons  with 
Disabilities  Program 

Funds  in  the  amount  of  $84,604,801 
are  made  available  for  the  Elderly  and 
Persons  with  Disabilities  Program  (49 
U.S.C.  5310)  in  the  FY  2002  DOT 
Appropriations  Act.  A  total  of 
$84,930,249  is  apportioned  to  the  States 
for  FY  2002  for  the  Elderly  and  Persons 
with  Disabilities  Program.  In  addition  to 
the  FY  2002  funding  of  $84,604,801.  the 
FY  2002  apportioiunent  includes 
$325,448  in  prior  year  unobligated 
funds,  which  are  available  for 
reapportionment  imder  the  Elderly  and 
Persons  with  Disabilities  Program.  Table 
6  shows  each  State's  apportionment. 

The  formula  for  apportioning  these 
funds  uses  Census  population  data  for 
persons  aged  65  and  over  and  for 
persons  with  disabilities.  The  funds 
provide  capital  assistance  for 
transportation  for  elderly  persons  and 
persons  with  disabilities.  Eligible 
capital  expenses  may  include,  at  the 
option  of  the  recipient,  the  acquisition 
of  transportation  services  by  a  contract, 
lease,  or  other  arrangement. 

While  the  assistance  is  intended 
primarily  for  private  non-profit 
organizations,  public  bodies  that 
coordinate  services  for  the  elderly  and 
persons  with  disabilities,  or  any  public 
body  that  certifies  to  the  State  that  there 
are  no  non-profit  organizations  in  the 
area  that  are  readily  available  to  carry 
out  the  service,  may  receive  these  funds. 

"These  funds  may  be  transferred  by  the 
Governor  to  supplement  Urbanized  Area 
Formula  or  Nonurbanized  Area  Formula 
capital  funds  during  the  last  90  days  of 
the  fiscal  year. 

vm.  FHWA  Surface  TkanqMTtation 
Program  and  Congestian  Mitigation  and 
Air  Qnality  Funds  Used  for  Transit 
Purposes  (Title  23,  U^C  104) 

A.  Transfer  Process 

The  process  for  transferring  flexible 
formula  hmds  between  FTA  and  FHWA 
programs  is  described  below. 


Information  on  the  transfer  of  FHWA 
funds  to  FTA  planning  programs  can  be 
found  in  section  IV.H..  above. 

Transfer  From  FHWA  to  FTA 

FHWA  funds  designated  for  use  in 
transit  capital  projects  must  result  from 
the  metropolitan  and  statewide 
planning  and  programming  process,  and 
must  be  included  in  an  approved 
Statewide  Transportation  Improvement 
Program  (STIP)  before  the  funds  can  be 
transferred.  The  State  DOT  requests,  by 
letter,  the  transfer  of  highway  funds  for 
a  transit  project  to  the  FHWA  Division 
Office.  The  letter  should  specify  the 
project,  amount  to  be  transferred, 
apportionment  year,  State.  Federal  aid 
apportionment  category  (i.e.,  Siuface 
Transportation  Program  (STP), 
Congestion  Mitigation  and  Air  Quality 
(CMAQ),  Interstate  Substitute,  or 
congressional  earmark),  and  a 
description  of  the  project  as  contained 
in  the  STIP. 

The  FHWA  Division  Office  confirms 
that  the  apportionment  amount  is 
available  for  transfer  and  concurs  in  the 
transfer  by  letter  to  the  SUte  DOT  and 
FTA.  The  FHWA  Office  of  Budget  and 
Finance  then  transfers  obligation 
authority  and  an  equal  amount  of  cash 
to  FTA.  All  CMAa  STP.  and  FHWA 
funds  allocated  to  transit  projects  in  the 
Appropriations  Act  or  Conference 
Report  will  be  transferred  to  one  of  the 
three  FTA  formula  capital  programs  (i.e. 
Urbanized  Area  Formula  (section  5307), 
Nonurbanized  Area  Formula  (section 
5311)  or  Elderly  and  Persons  writh 
Disabilities  (section  5310). 

The  FTA  grantee's  application  for  the 
project  must  specify  which  capital 
program  the  funds  will  be  used  for  and 
the  application  should  be  prepared  in 
accortUnce  with  the  requirements  and 
procedures  governing  that  program. 
Upon  review  and  approval  of  the 
grantee's  applicati(Hi,  FTA  obligates 
funds  for  the  project. 

The  transferred  funds  are  treated  as 
FTA  formula  funds,  but  are  assigned  a 
distinct  identifying  code  for  tracking 
purposes.  The  funds  may  be  used  for 
any  purpose  eligible  under  the  FTA 
formula  capital  program  to  which  they 
are  transferred.  FTA  and  FHWA  have 
issued  guidance  on  project  eligibility 
under  the  CMAQ  program  in  a  Fedn^ 
Register  notice  dated  February  23,  2000 
(65  FR  9040).  All  FTA  requirements  are 
applicable  to  transferred  funds  except 
local  share — FHWA  local  share 
requirements  apply.  Transferred  funds 
should  be  combined  with  regular  FTA 
funds  in  a  single  annual  grant 
application. 


Transfers  From  FTA  to  FHWA 

The  Metropolitan  Plaiming 
Organization  (MPO)  submits  a  request  to 
the  FTA  Regional  Office  for  a  transfer  of 
FTA  section  5307  formula  funds 
(apportioned  to  an  urbanized  area 
200.000  and  over  in  population)  to 
FHWA  based  on  approved  use  of  the 
funds  for  highway  purposes,  as 
contained  in  the  Governor's  approved 
State  Transportation  Improvement 
Propam.  The  MPO  must  certify  that:  (Ij 
The  funds  are  not  needed  for  capital 
investments  required  by  the  Americans 
with  Disabilities  Act;  (2)  notice  and 
opportunity  for  comment  and  appeal 
has  been  provided  to  affected  transit 
providers;  and  (3)  local  funds  used  for 
non-Federal  match  are  eligible  to 
provide  assistance  for  either  highway  or 
transit  projects.  The  FTA  Regional 
Administrator  reviews  and  concurs  in 
the  request,  then  forwards  the  approval 
to  FTA  Headquarters,  where  a  reduction 
is  made  to  the  grantee's  formula 
apportionment  and  FTA's  National 
Operating  Budget  in  TEAM-Web,  equal 
to  the  dollar  amount  being  transferred  to 
FHWA. 

For  information  regarding  these 
procedures,  please  contact  Kristen  D. 
Clarke,  FTA  Budget  Division,  at  (202) 
366-1699;  or  Richard  Meehleib,  FHWA 
Finance  Division,  at  (202)  366-2869. 

B.  Matching  Share  for  FHWA  Transfers 

The  iffovisions  of  Title  23  U.S.C, 
regarding  the  non-Federal  share  apply  to 
Title  23  funds  used  for  transit  projects. 
Thus.  FHWA  funds  transferred  to  FTA 
retain  the  same  matching  share  that  the 
funds  would  have  if  used  for  highway 
purposes  and  administered  by  FHWA. 

'there  are  three  instances  in  which  a 
Federal  share  higher  than  80  percent 
would  be  permitted.  First,  in  States  with 
large  areas  of  Indian  and  certain  public 
domain  lands  and  national  forests,  parks 
and  monuments,  the  local  share  for 
highway  projects  is  determined  by  a 
sliding  scale  rate,  calculated  based  on 
the  percentage  of  public  lands  within 
that  State.  This  sliding  scale,  which 
permits  a  greater  Federal  share,  but  not 
to  exceed  95  percent,  is  applicable  to 
transfers  used  to  fund  transit  projects  in 
these  public  land  States.  FHWA 
develops  the  sliding  scale  matching 
ratios  for  the  increased  Federal  share. 

Secondly,  commuter  carpooling  and 
vanpooling  projects  and  transit  safety 
projects  using  FHWA  transfers 
administered  by  FTA  may  retain  the 
same  100  percent  Federal  share  that 
would  be  allowed  for  ride-sharing  or 
safety  projects  administered  by  the 
FHWA. 

The  third  instance  includes  the  100 
percent  Federal  safety  projects: 
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however,  these  are  subject  to  a 
nationwide  10  percent  program 
limitation. 

IX.  Capital  Investment  Program  (49 
U.S.C.5309) 

A.  Fixed  Guideway  Modernization 

The  formula  for  allocating  the  Fixed 
Guideway  Modernization  funds 
contains  seven  tiers.  The  apportionment 
of  funding  under  the  first  four  tiers, 
through  FY  2003,  is  based  on  data  used 
to  apportion  the  funding  in  FY  1997. 
Funding  under  the  last  three  tiers  is 
apportioned  based  on  the  latest 
available  route  miles  and  revenue 
vehicle  miles  on  segments  at  least  seven 
years  old,  as  reported  to  the  NTD. 

Table  7  displays  the  FY  2002  Fixed 
Guideway  Modernization 
apportionments.  Fixed  Guideway 
Modernization  funds  apportioned  for 
this  section  must  be  used  for  capital 
projects  to  maintain,  modernize,  or 
improve  fixed  guideway  systems. 
All  urbanized  areas  with  fixed 
guideway  systems  that  are  at  least  seven 
years  old  are  eligible  to  receive  Fixed 
Guideway  Modernization  funds.  A 
request  for  the  start-up  service  dates  for 
fixed  guideways  has  been  incorporated 
into  the  NTD  reporting  system  to  ensure 
that  all  eligible  fixed  guideway  data  is 
included  in  the  calculation  of  the 
apportionments.  A  threshold  level  of 
more  than  one  mile  of  fixed  guideway 
is  required  to  receive  Fixed  Guideway 
Modernization  funds.  Therefore, 
urbanized  areas  reporting  one  mile  or 
less  of  fixed  guideway  mileage  under 
the  NTD  are  not  included. 

For  FY  2002,  $1,136,400,000  is  made 
available  for  Fixed  Guideway 
Modernization  in  the  FY  2002  DOT 
Appropriations  Act.  which  is  the 
guaranteed  funding  level  in  TEA-21.  An 
amount  of  $11,364,000  was  then 
deducted  for  oversight,  and  $7,047,502 
was  set  aside  for  the  Alaska  Railroad  as 
directed  by  language  in  Section  1124  of 
the  FY  2001  Omnibus  Consolidated 
Appropriations  Act  (Pub.  L.  106-554), 
leaving  $1,117,988,498  available  for 
apportionment  to  eligible  urbanized 
areas.  In  addition  to  the  FY  2002 
funding.  $547,205  in  deobligated  funds 
from  fiscal  years  prior  to  FY  2002  is 
added  and  increases  the  total  amount 
apportioned  to  $1,118,535,703  imder 
Fixed  Guideway  Modernization.  Table 
14  contains  information  regarding  the 
Fixed  Guideway  Modernization 
apportionment  formula. 

The  Alaska  Railroad  has  been 
determined  to  be  eligible  for  funding 
under  the  Fixed  Guideway 
Modernization  program  for  service 
provided  in  the  Anchorage.  AK. 


urbanized  area.  The  FY  2002  Fixed 
Guideway  Modernization 
apportionment  for  the  Alaska  Railroad 
is.  in  part,  based  on  a  calculated  amount 
derived  from  application  of  the  Fixed 
Guideway  Modernization  formula — 
using  approved  Alaska  Railroad  data  for 
fixed  guideway  directional  route  miles 
located  within  the  Anchorage,  AK. 
urbanized  area.  In  addition,  the  Alaska 
Railroad  apportionment  includes  the 
$7,047,502  set  aside  for  the  Alaska 
Railroad  as  directed  in  Public  Law  106- 
554. 

The  Alaska  Railroad  eligibility  to 
receive  funds  imder  the  Fixed 
Guideway  Modernization  program  is 
pursuant  to  FTA's  determination  that: 
(1)  it  is  the  fixed  guideway  system  for 
the  Anchorage,  AK  urbanized  area 
(which  is  an  urbanized  area  eligible  for 
assistance  under  section  5336(b)(2)(A) 
of  49  U.S.C.  Chapter  53,  and  therefore 
eligible  for  funding  under  sections 
5337(a)(5)(B),  5337(a)(6)(B),  and 
5337(a)(7)(B)):  and  (2)  the  Alaska 
Railroad  meets  the  standard  of  having 
been  in  service  for  at  least  seven  vears. 

The  Alaska  Railroad  was  built  by  the 
Federal  Government  between  1914  and 
1923.  The  Railroad  operated  imder  the 
control  of  the  Interior  Department  until 
April  1967  when  the  Department  of 
Transportation  assumed  that 
responsibility.  After  passage  of  special 
Federal  legislation,  the  assets  of  the 
Alaska  Railroad  were  sold  to  the  State 
of  Alaska,  which  assumed  ownership  of 
the  railroad  in  January  1985.  Since 
Federal  ownership  of  the  Alaska 
Railroad  has  extended  over  the  greater 
part  of  its  existence,  the  DOT 
acknowledges  a  special  stewardship 
towards  the  Alaska  Railroad  within  the 
Anchorage  urbanized  area.  For  purposes 
of  formula  apportionments  beginning  in 
FY  2004  and  beyond,  FTA  will  create  a 
mode  code  exclusively  for  reporting  to 
the  NTD  by  the  Alaska  Railroad  in  the 
NTD  Reporting  Manual  for  report  year 
2002. 

B.  New  Starts 

The  amount  made  available  for  New 
Starts  in  the  FY  2002  DOT 
Appropriations  Act  is  $1,136,400,000, 
which  was  fully  allocated  and 
represents  the  guaranteed  funding  level 
under  TEA-21 .  Of  this  amoimt, 
$11,364,000  is  reserved  for  oversight 
activities,  leaving  $1,125,036,000 
available  for  allocations  to  projects. 
Prior  year  unobligated  funds  specified 
by  Congress  to  be  reallocated  in  the 
amount  of  $1 .488.840  are  then  added 
and  increase  the  total  amount  allocated 
to  $1,126,524,840.  The  reallocated  funds 
are  derived  from  imobligated  and 
deobligated  balances  for  the  following 


projects:  Hartford-Old  Saybrook.  CT, 
project,  $496,280;  New  London- 
Waterfront.  CT,  access  project, 
$496,280;  and  North  Front  Range.  CO. 
corridor  feasibility  study.  $496,280.  The 
final  allocation  for  each  New  Starts 
project  is  listed  in  Table  8. 

Prior  year  unobligated  allocations  for 
New  Starts  in  the  amount  of 
$543,136,665  remain  available  for 
obligation  in  FY  2002.  This  amount 
includes  $531,342,762  in  fiscal  years 
2000  and  2001  unobligated  allocations, 
and  $11,793,903  for  fiscal  years  1998 
and  1999  unobligated  allocations  that 
are  extended  in  the  FY  2002  Conference 
Report.  These  unobligated  amounts  are 
displayed  in  Table  8A. 

Capital  Investment  Program  funds  for 
New  Starts  projects  identified  as  having 
been  extended  in  the  FY  2002 
Conference  Report  accompanying  the 
FY  2002  DOT  Appropriations  Act,  vdll 
lapse  September  30,  2002.  A  list  of  the 
extended  projects  and  the  amount  that 
remains  unobligated  as  of  September  30, 
2001.  Is  appended  to  Table  8A  for  ready 
reference. 


C.  Bus 

The  FY  2002  DOT  Appropriations  Act 
provides  $568,200,000.  for  the  purchase 
of  buses,  bus-related  equipment  and 
paratransit  vehicles,  and  for  the 
construction  of  bus-related  facilities. 
This  amount  represents  the  guaranteed 
funding  level  under  TEA-21. 

TEA-21  established  a  $100  million 
Clean  Fuels  Formula  Program  under  49 
U.S.C.  5308  (described  in  section  XII 
below).  The  program  is  authorized  to  be 
funded  with  $50  million  from  the  Bus 
category  of  the  Capital  Investment 
Program  and  $50  million  from  the 
Formula  Program.  However,  the  FY 
2002  DOT  Appropriations  Act  directs 
FTA  to  transfer  the  formula  portion  to. 
and  merge  it  with,  funding  provided  for 
the  Bus  category  of  the  Capital 
Investment  Program.  Thus, 
$618,200,000  appropriated  in  FY  2002 
is  available  for  funding  the  Bus  category 
of  the  Capital  Investment  Program.  In 
addition.  Congress  directed  that  funds 
made  available  for  bus  and  bus  facilities 
be  supplemented  with  $1,733,658  from 
projects  Included  in  previous 
Appropriations  Acts,  which  increases 
the  total  amount  made  available  to 
$619,933,658.  The  supplemental  funds 
are  derived  from  unobligated  balances 
for  the  following  projects:  Carroll 
County,  NH  transportation  alliance 
buses,  $198,500;  New  Hampshire 
statevyide  buses,  $34,001;  Gary,  IN 
transit  consortiimi  buses,  $310,157; 
Jefferson  Parish,  LA  bus  and  bus 
facilities,  $347,375;  Louisiana  state 
infrastructure  bank,  bus  and  bus 


Federal  Register /Vol.  67,  No.  1/ Wednesday,  January  2,  2002 /Notices 


135 


facilities,  $347,375;  and  North  Slope 
borough,  AK,  $496,250. 

After  deducting  $6,182,000  for 
oversight,  the  amount  available  for 
allocation  under  the  Bus  category  is 
$613,751,658.  Table  9  displays  the 
allocation  of  the  FY  2002  Bus  funds  by 
State  and  project.  The  FY  2002 
Conference  Report  accompanying  the 
FY  2002  DOT  Appropriations  Act 
allocated  all  of  the  FY  2002  Bus  frmds 
to  specified  States  or  localities  for  bus 
and  bus-related  projects.  FTA  will 
honor  those  allocations  to  the  extent 
that  they  comply  with  the  statutory 
authorization  for  that  program. 

Prior  year  unobligated  balances  for 
Bus  Program  allocations  in  the  amoimt 
of  $494,182,292  remain  available  for 
obligation  in  FY  2002.  This  Includes 
$477,559,360  in  fiscal  years  2000  and 
2001  unobligated  allocations,  and 
$16,622,932  for  fiscal  years  1998  and 
1999  imobligated  allocations  that  are 
extended  in  the  FY  2002  Conference 
Report  or  the  FY  2001  Supplemental 
Appropriations  Act  Conference  Report. 
These  unobligated  amounts  are 
displayed  in  Table  9A. 

Capital  Investment  Program  funds  for 
Bus  projects  identified  as  having  been 
extended  in  the  Conference  Report 
accompanying  the  FY  2002  DOT 
Appropriations  Act  or  the  FY  2001 
Supplemental  Appropriations  Act,  will 
lapse  September  30,  2002.  A  list  of  the 
extended  projects  and  the  amount  that 
remains  unobligated  as  of  September  30, 
2001,  is  appended  to  Table  9A  for  ready  . 
reference. 

In  addition,  the  FY  2002  Conference 
Report  provides  clarification  for  FY 
2001  projects  and  permits  the  use  of  FY 
2001  appropriations  for  additional  work 
as  follows: 

(1)  Funds  appropriated  for  the  Lowell, 
Massachusetts  transit  hub  can  be  used 
for  the  Hale  Street  bus  maintenance  and 
operations  center; 

(2)  Funds  appropriated  for  the 
Municipal  Transit  Operators  in 
California  can  be  used  for  bus  and  bus 
facilities; 

(3)  Funds  appropriated  for  the  King 
County  Metro  Eastgate  park  and  ride  can 
be  used  for  the  Issaquah  Highlands  park 
and  ride; 

(4)  Funds  allocated  fcH-  buses  for 
Suburban  Mobility  Authority  for 
Regional  Transportation  (SMART)  in 
Southeast  Michigan  may  also  be 
available  for  bus  facilities;  and 

(5)  Funds  appropriated  to  the 
Burlington,  Vermont  multi-modal 
transit  project  in  fiscal  years  1998, 1999, 
2000.  and  2001  will  be  available  for 
construction  of  the  multimodal  project 
and  other  transit  improvements. 


X.  Job  Access  and  Reverse  Commute 
Program 

The  FY  2002  DOT  Appropriations  Act 
provides  $125  million  for  the  Job  Access 
and  Reverse  Commute  (JARC)  Program, 
which  is  the  guaranteed  funding  level 
under  TEA-21.  In  the  FY  2002 
Conference  Report  the  appropriators 
indicated  their  desire  that  $109,339,000 
of  this  amount  be  awarded  to  certain 
specified  States  and  localities.  These 
areas  and  the  corresponding  amounts 
are  listed  in  Table  10.  States  and 
localities  listed  in  the  FY  2002 
Conference  Report,  along  with  other 
States  and  localities  not  so  listed,  are 
invited  to  apply  for  JARC  funding 
according  to  the  procedures  that  will  be 
published  in  a  separate  Federal  Register 
notice.  That  notice  will  solicit 
applications  for  the  $125  million 
available  in  FY  2002  and  the  $150 
million  that  is  the  guaranteed  level  of 
funding  for  FY  2003. 

Because  recipients  of  JARC  funds 
have  expressed  the  need  for  multi-year 
funding  through  the  early  stages  c^ 
implementation,  FTA  will  no  longer 
limit  awards  to  a  single  year,  but  rather 
will  consider  multi-year  funding  in 
appropriate  cases.  To  give  effect  to  this 
new  policy,  FTA  will  give  priority  to 
funding  continuation  of  previously 
selected  projects.  FTA  will  solicit 
applications  for  continued  funding  from 
those  applicants  previously  funded 
under  the  JARC  program.  Grantees  may 
apply  for  up  to  two  additional  years  of 
continuation  funding  beyond  that 
previously  approved.  Continuation  does 
not  include  expansion  of  services 
beyond  those  previously  funded. 
Expanded  services  will  be  treated  as 
new  projects.  Continuation  projects  are 
expected  to  document  their  progress 
through  their  most  recent  progress 
report.  Evaluation  of  JARC  projects' 
progress  will  be  a  key  element  in 
determining  continued  FTA  financial 
support. 

FTA  will  solicit  applications  for  new 
JARC  projects  both  from  existing 
recipients  and  from  States,  localities 
and  nonprofit  organizations  that  have 
not  previously  been  awarded  JARC 
funds.  Because  FY  2003  is  the  last  year 
of  the  TEA-21  authorization  of  the  JARC 
program,  applicants  for  new  projects 
will  be  encouraged  to  apply  for  a  level 
of  funding  that  would  allow  them  to 
sustain  service  for  at  least  two  years. 

Applicants  identified  in  the  FY  2002 
Conference  Report  must  participate  in 
this  application  process  along  with  all 
other  applicants.  FTA  will  evaluate  and 
rank  all  projects  submitted  in  response . 
to  this  new  solicitation.  Because  it  is 
expected  that  FY  2002  fiinds  vrill  be 


used  primarily,  if  not  entirely,  fcv 
continuation  projects,  it  is  expected  that 
new  projects  will  not  be  funded  until 
FY  2003  funds  become  available. 

The  JARC  program,  established  under 
TEA-21.  provides  funding  for  the 
provision  of  transportation  services 
designed  to  Increase  access  to  jobs  and 
employment-related  activities.  Job 
Access  projects  are  those  that  transport 
welfare  recipients  and  low-income 
individuals,  including  economically 
disadvantaged  persons  with  disabilities, 
in  urban,  suburban,  or  rural  areas  to  and 
from  jobs  and  activities  related  to  their 
employment.  Reverse  Commute  projects 
provide  transportation  services  for  the 
general  public  from  urban,  suburban, 
and  rural  areas  to  suburban  employment 
opportunities.  A  total  of  up  to 
$10,000,000  from  the  appropriation  can 
be  used  for  Reverse  Commute  Projects. 

One  of  the  goals  of  the  JARC  program 
is  to  increase  collaboration  among 
transportation  providers,  human  service 
agencies,  employers,  metropolitan 
planning  organizations.  States,  and 
affected  communities  and  individuals.' 
All  projects  funded  under  this  program 
must  be  derived  irom  an  area-wide  Job 
Access  and  Reverse  Commute 
Transportation  Plan,  developed  through 
a  regional  approach  which  supports  the 
implementation  of  a  variety  of 
transportation  services  designed  to 
connect  welfare  recipients  to  jobs  and 
'related  activities.  A  key  element  of  the 
program  is  making  the  most  efficient  use 
of  existing  public,  nonprofit  and  private 
transportation  service  providers. 

XI.  Over-the-Road  Bus  Accessibility 
Program 

The  amount  made  available  for  the 
Over-the-Road  Bus  Accessibility  (OTRB) 
Program  in  the  FY  2002  DOT 
Appropriations  Act  is  $6,950,000. 
which  is  the  guaranteed  funding  level 
under  TEA-21.  Of  this  amount. 
$5,250,000  is  available  to  providers  of 
Intercity  fixed-route  service,  and 
$1,700,000  is  available  to  other 
providers  of  over-the-road  bus  services, 
including  local  fixed-route  service, 
commuter  service,  and  charter  and  tour 
service. 

The  OTRB  program  authorizes  FTA  to 
make  grants  to  operators  of  over-the- 
road  buses  to  help  finance  the 
incremental  capital  and  training  costs  of 
complying  with  the  DOT  over-the-road 
bus  accessibility  final  rule,  published  on 
September  28, 1998  (63  FR  51670). 
Funds  will  be  provided  at  90  percent 
Federal  share.  FTA  conducts  a  national 
solicitation  of  applications  and  grantees 
are  selected  on  a  competitive  basis. 

In  FY  2001,  a  total  of  $3  million  was 
available  to  intercity  fixed-royte 
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providers  and  $1.7  million  was 
available  to  all  other  providers.  FTA 
selected  61  applicants  from  among  the 
84  applications  submitted  for  funding 
incremental  capital  and  training  costs  of 
complying  with  DOT's  OTRB 
Accessibility  requirements. 

A  separate  Federal  Register  Notice 
providing  program  guidance  and 
application  procedures  for  FY  2002  will 
be  issued. 

Xn.  Qean  Fuels  Formula  Program 

TEA-21  established  the  Qean  Fuels 
Formula  Grant  Program  under  section 
5308  of  Title  49  U.S.C,  to  assist  non- 
attainment  and  maintenance  areas  in 
achieving  or  maintaining  attainment 
status  and  to  support  muicets  for 
emerging  clean  fuel  technologies.  Under 
the  program,  public  transit  agencies  in 
maintenance  and  npn-attaiimient  areas 
(as  defined  by  the  EPA)  are  to  apply  for 
formula  funds  to  acquire  clean  fuel 
vehicles.  The  legislation  specified  the 
program  to  be  funded  with  $50  million 
from  the  bus  category  of  the  Capital 
hivestment  Program,  and  $50  million 
from  the  Urbanized  Area  Formula 
Program  in  each  fiscal  year  of  TEA-21. 
However,  congressional  appropriation 
actions  in  this  fiscal  year  as  well  as  in 
fiscal  years  1999,  2000,  and  2001  have 
provided  no  funds  for  this  program. 

A  Notice  of  Proposed  Rulemaking  was 
published  in  the  Federal  Register  on 
August  28,  2001  (66  FR  45561).  The 
proposed  rule  establishes  the 
procedures  potential  recipients  must 
use  to  apply  for  this  program. 
Comments  on  the  proposed  rule  were 
due  October  12,  2001.  Responses  to 
those  comments  and  preparation  of  the 
final  rule  are  in  progress. 

For  further  information  contact  Nancy 
Grubb.  FTA  Office  of  Resource 
Management  and  State  Programs,  at 
(202)  366-2053. 

xm.  National  Planning  and  Research 
Program 

The  amount  made  available  to  the 
National  Planning  and  Research  _ 
Program  in  the  FY  2002  DOT 
Appropriations  Act  is  $31,500,000,  of 
which  Congress  allocated  $15,500,000 
for  specific  activities.  These  allocations 
are  listed  in  Table  11. 

The  program's  core  effort  is  the 
deployment  of  technological  innovation 
to  improve  personal  mobility,  enhance 
the  safety  and  security  of  transit 
operations,  minimize  fuel  consiunption 
and  air  pollution,  increase  ridership  and 
enhance  the  qiiality  of  life  of  all 
communities.  Emphasis  is  placed  on 
mainstreaming  proven  cost-elTective 
technological  innovation  through  the 
FTA  planning  and  capital  assistance 


programs.  Primary  target  areas  are 
security  technologies  to  protect  against 
weapons  of  mass  destruction,  safety 
systems  for  railroad  grade  crossing 
protection  and  shared-track  operations, 
cost  reduction  in  advances  in  bus 
technology,  and  bus  rapid  transit. 

FTA  is  directing  resoim:es  for 
research,  development,  demonstration 
and  deployment  activities  associated 
with  technology  and  other  innovations 
in  four  priority  areas: 

•  Safety  and  security  systems — to 
improve  driver  operations,  minimize 
pedestrian  conflicts,  reduce  terrorist 
threats  and  to  facilitate  shared  track 
operations; 

•  Transit  buses — to  reduce  operating 
and  maintenance  costs  through 
improved  energy  management;  to 
introduce  rapid  bus  operations;  to  foster 
trade  opportunities;  to  deploy  low 
emission  vehicles;  and  to  leverage  the 
$600  million  or  more  invested  annually 
through  the  FTA  Bus  capital  assistance 
program; 

•  hifrastructure — ^to  support  the  $4.9 
billion  annual  FTA  capital  investment; 
to  protect  the  integrity  of  federally 
supported  assets;  and  to  faciUtate  the 
deployment  of  lower  cost  systems 
options  for  expanding  capacity;  and 

•  Knowledge  Management — to 
expand  U.S.  transit  industry 
professional  capacity  and  participation 
in  global  markets. 

For  additional  information  contact 
Henry  Nejako,  Program  Management 
Officer.  Office  of  Research,  .^ 

Demonstration  and  Innovation,  at  (202)- 
366-3765. 

XIV.  Unit  Values  of  Data  for  Urbanized 
Area  Formula  Program,  Nonurbanized 
Area  Formula  Program,  and  Fixed 
Guideway  Modernization 

The  dollar  unit  values  of  data  derived 
from  the  computations  of  the  Urbanized 
Area  Formula  Program,  the 
Nonurbanized  Area  Formula  Program, 
and  the  Capital  Investment  Program — 
Fixed  Guideway  Modernizatirn 
apportionments  are  displayed  in  Table 
15  of  this  notice.  To  replicate  an  area's 
apportionment  amount  multiply  its 
population,  population  density,  and 
data  horn  the  NTD  by  the  appropriate 
unit  value. 

XV.  Period  of  Availability  of  Funds 

The  funds  apportioned  under  the 
Metropolitan  Planning  Program  and  the 
Statewide  Planning  and  Research 
Program,  the  Urbanized  Area  Formula 
Program,  and  Fixed  Guideway 
Modernization,  in  this  notice,  will 
remain  available  to  be  obligated  by  FTA 
to  recipients  for  three  fiscal  years 
following  FY  2002.  Any  of  these 


apportioned  funds  unobligated  at  the 
close  of  business  on  September  30, 
2005,  will  revert  to  FTA  for 
reapportionment  imder  the  respective 
program. 

Funds  apportioned  to  nonurbanized 
areas  under  the  Nonurbanized  Area 
Formula  Program,  including  RTAP 
funds,  will  remain  available  for  two 
fiscal  years  following  FY  2002.  Any 
such  funds  remaining  unobligated  at  the 
close  of  business  on  September  30, 
2004,  will  revert  to  FTA  for 
reapportionment  among  the  States 
under  the  Nonurbanized  Area  Formula 
Program.  Funds  allocated  to  States 
under  the  Elderly  and  Persons  with 
Disabilities  Program  in  this  notice  must 
be  obligated  by  September  30,  2002. 
Any  such  funds  remaining  unobligated 
as  of  this  date  will  revert  to  FTA  for 
reapportionment  among  the  States 
imder  the  Elderly  and  Persons  with 
Disabilities  Program.  The  FY  2002  DOT 
Appropriations  Act  includes  a  provision 
requiring  that  FY  2002  New  Starts  and 
Bus  funds  not  obligated  for  their 
original  purpose  as  of  September  30, 
2004,  shall  be  made  available  for  other 
projects  under  49  y.S.C.  5309. 

JARC  fimds  for  projects  selected  by    . 
FTA  for  funding  in  FY  2002  will  remain 
available  for  two  fiscal  years  following 
FY  2002.  Any  such  funds  remaining 
unobligated  at  the  close  of  business  on    . 
September  30,  2004,  will  revert  to  FTA 
for  reallocation  under  the  JARC 
program. 

Capital  Investment  Program  funds  for 
New  Starts  and  Bus  projects  identified 
as  having  been  extended  in  the  FY  2002 
Conference  Report  accompanying  the 
FY  2002  DOT  Appropriations  Act  will 
lapse  September  30,  2002. 

•  XVI.  Automatic  Pre-Award  Authority  to 
Incur  Proiect  Costs 

A.  Policy 

FTA  provides  blanket  or  automatic 
pre-award  authority  to  cover  certain 
program  areas  described  below.  This 
pre-award  authority  allows  grantees  to 
incur  project  costs  prior  to  grant 
approval  and  retain  their  eligibility  for 
subsequent  reimbursement  after  grant 
approval.  The  grantee  assumes  all  risk 
and  is  responsible  for  ensuring  that  all 
conditions,  which  are  described  below, 
are  met  to  retain  eligibility.  This 
automatic  pre-award  spending  authority 
permits  a  grantee  to  incur  costs  on  an 
eligible  transit  capital  or  planning 
project  without  prejudice  to  possible 
future  Federal  participation  in  the  cost 
of  the  project  or  projects.  Prior  to 
exercising  pre-award  authority,  grantees 
must  comply  with  the  conditions  and 
Federal  requirements  outlined  in 
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paragraphs  B  and  C  immediately  below. 
Failure  to  do  so  will  render  an 
otherwise  eligible  project  ineligible  for 
FTA  financial  assistance.  In  addition, 
grantees  are  strongly  encouraged  to 
consult  with  the  appropriate  FTA 
regional  office  if  there  is  any  question 
regarding  the  eligibility  of  the  project  for 
future  FTA  funds  or  the  applicability  of 
the  conditions  and  Federal 
requirements. 

Pre-award  authority  was  extended  in 
the  June  24. 1998  Federal  Register 
Notice  on  TEA-21  to  all  formula  funds 
and  flexible  funds  that  will  be 
apportioned  during  the  authorization 
period  of  TEA-21. 1998-2003.  Pre- 
award  authority  also  applies  to  Capital 
Investment  Bus  allocations  identified  in 
this  notice.  For  such  section  5309 
Capital  Investment  Bus  projects,  the 
date  that  costs  may  be  incurred  is  the 
date  that  the  appropriation  bill  in  which 
they  are  contained  is  enacted.  Pre-award 
authority  does  not  apply  to  Capital  New 
Start  funds,  or  to  Capital  Investment  Bus 
projects  not  specified  in  this  or  previous 
notices,  except  as  described  in  D  below. 

B.  Conditions 

Similar  to  the  FTA  Letter  of  No 
Prejudice  (LONP)  authority,  the 
conditions  under  which  this  authority 
may  be  utilized  are  specified  below: 

(1)  The  pre-award  authority  is  not  a 
legal  or  moral  commitment  that  the 
project(s)  will  be  approved  for  FTA 
assistance  or  that  FTA  will  obligate 
Federal  funds.  Furthermore,  it  is  not  a 
legal  or  moral  commitment  that  all 
items  imdertaken  by  the  applicant  will 
be  eligible  for  inclusion  in  tihe  project(s). 

(2)  All  FTA  statutory,  procedural,  and 
contractual  requirements  must  be  met. 

(3)  No  action  will  be  taken  by  the 
grantee  that  prejudices  the  legal  and 
administrative  findings  that  ttie  Federal 
Transit  Administrator  must  make  in 
order  to  approve  a  project. 

(4)  Local  funds  expended  by  the 
grantee  pursuant  to  and  after  the  date  of 
the  pre-award  authority  will  be  eligible 
for  credit  toward  local  match  or 
reimbursement  if  FTA  later  makes  a 
grant  for  the  project(s)  or  project 
amendment(s). 

(5)  The  Federal  amount  of  any  future 
FTA  assistance  awarded  to  the  grantee 
for  the  project  will  be  determined  on  the 
basis  of  the  overall  scope  of  activities 
and  the  prevailing  statutory  provisions 
with  respect  to  the  Federal/local  match 
ratio  at  the  time  the  funds  are  obligated. 

(6)  For  funds  to  which  the  pre-award 
authority  applies,  the  authority  expires 
with  the  lapsing  of  the  fiscal  year  funds. 

(7)  The  Financial  Status  Report,  in 
TEAM-Web,  must  indicate  the  use  of 
pre-award  authority. 


C.  Environmental,  Planning,  and  Other 
•Federal  Requirements 

FTA  emphasizes  that  all  of  the 
Federal  grant  requirements  must  be  met 
for  the  project  to  remain  eligible  for 
Federal  funding.  Compliance  with 
NEPA  and  other  environmental  laws  or 
executive  orders  (e.g..  protection  of 
parklands,  wetlands,  historic  properties) 
must  be  completed  before  State  or  local 
funds  are  spent  on  implementing 
activities  such  as  final  design, 
construction,  and  acquisition  for  a 
project  that  is  expected  to  be 
subsequently  funded  with  FTA  funds. 
Depending  on  which  class  the  project  is 
included  under  in  FTA  environmental 
regulations  (23  CFR  part  771),  the 
grantee  may  not  advance  the  project 
beyond  planning  and  preliminary 
engineering  before  FTA  has  issued 
either  a  categorical  exclusion  (refer  to  23 
CFR  part  771.117(d)),  a  finding  of  no 
significant  impact,  or  a  record  of 
decision.  The  conformity  requirements 
of  the  Clean  Air  Act  (40  CFR  part  93) 
also  must  be  fully  met  before  the  project 
may  be  advanced  with  non-Federal 
funds. 

Similarly,  the  requirement  that  a 
project  be  included  in  a  locally  adopted 
metropolitan  transportation 
improvement  program  and  federally 
approved  statewide  transportation 
improvement  program  must  be  followed 
before  the  project  may  be  advanced  with 
non-Federal  hinds.  For  planning 
projects,  the  project  must  be  included  in 
a  locally  approved  Planning  Work 
Program  that  has  been  coordinated  with 
the  State.  In  addition.  Federal 
procurement  procedures,  as  well  as  the 
whole  range  of  Federal  requirements, 
must  be  followed  for  projects  in  which 
Federal  funding  will  be  sought  in  the 
futiu*.  Failure  to  follow  any  such 
requirements  could  make  the  project 
ineligible  for  Federal  funding.  In  short, 
this  increased  administrative  flexibility 
requires  a  grantee  to  make  certain  that 
no  Federal  requirements  are 
circumvented  through  the  use  of  pre- 
award  authority.  If  a  grantee  has 
questions  or  concerns  regarding  the 
environmental  requirements,  or  any 
other  Federal  requirements  that  must  be 
met  before  incurring  costs,  it  should 
contact  the  appropriate  regional  office. 

Before  an  applicant  may  incur  costs 
for  activities  expected  to  be  funded  by 
New  Start  funds,  or  for  Bus  Capital 
projects  not  listed  in  this  notice  or 
previous  notices,  it  must  first  obtain  a 
written  LONP  from  FTA.  To  obtain  an 
LONP,  a  grantee  must  submit  a  written 
request  accompanied  by  adequate 
information  and  justification  to  the 
appropriate  FTA  regional  office. 


D.  Pre-Award  Authority  for  New  Starts 
Projects 

1 .  Preliminary  Engineering  and  Final 
Design 

New  Starts  projects  are  required  to 
follow  a  federally  defined  planning 
process.  This  process  includes,  among 
other  things,  FTA  approval  of  entry  of 
a  project  into  preliminary  engineering 
and  approval  to  enter  final  design.  The 
grantee  request  for  entry  into 
preliminary  engineering  and  the  request 
for  entry  into  final  design  both 
document  the  project  and  how  it  meets 
the  New  Starts  statutory  criteria  for 
project  evaluation  and  rating  in  detail. 
With  FTA  approval  to  enter  preliminary 
engineering,  and  subsequent  approval  to 
enter  final  design.  FTA  will 
automatically  extend  pre-award 
authority  to  that  phase  of  project 
development. 

2.  Acquisition  Activities 

In  the  past,  FTA  provided  applicant 
grantees  pre-award  authority  to  incur 
costs  for  right-of-way  acquisition  for 
projects  funded  by  sources  other  than 
New  Starts  funds  under  the  conditions 
described  in  paragraphs  A,  B  and  C, 
above.  With  the  issuance  of  this  Notice. 
FTA  will  extend  automatic  pre-award 
authority  for  the  acquisition  of  real 
property  and  real  property  rights  for  a 
New  Starts  project  upon  completion  of 
the  National  Environmental  Policy  Act 
(NEPA)  review  of  that  project.  NEPA 
review  is  completed  when  FTA  signs  an 
environmental  Record  of  Decision 
(ROD)  or  Finding  of  No  Significant 
Impact  (FONSI),  or  makes  a  Categorical 
Exclusion  (CE)  determination.  The  real 
estate  acquisition  activities  for  a 
proposed  New  Starts  project  prior  to 
approval  of  Federal  funding,  no  longer 
require  a  Letter  of  No  Prejudice  (LONP) 
described  in  section  XVII  below.  Real 
estate  acquisition  may  now  commence 
upon  completion  of  the  NEPA  review 
process. 

Most  major  FTA-assisted  projects 
require  the  acquisition  of  residential 
and/or  business  properties  and  the 
relocation  of  the  occupants.  Often  real 
property  rights,  like  railroad  track  usage 
rights,  are  needed.  With  limited 
exceptions  set  forth  in  FTA's  NEPA 
guidance,  the  purchase  of  real  property 
can  prejudice  the  consideration  of  less 
damaging  alternatives  and  may  not  take 
place  until  the  NEPA  process  has  been 
completed  by  FTA's  signing  of  an 
environmental  ROD  or  FONSI  or  making 
a  CE  determination. 

For  FTA-assisted  projects,  acquisition 
of  real  property  must  be  made  in 
accordance  with  the  requirements  of  the 
Uniform  Relocation  Assistance  and  Real 
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Property  Acquisition  Policies  Act  (URA) 
and  its  implementing  regulations  (49 
CFR  part  24).  Compliance  with  the  URA 
regulations  requires  substantial  lead- 
time.  Properties  must  be  appraised, 
persons  who  will  be  displaced  must  be 
educated  about  their  relocation  rights, 
proper  housing  must  be  found  for 
displaced  residents,  and  businesses 
must  be  relocated  in  accordance  with 
the  URA.  In  some  cases,  the  remediation 
of  contaminated  soils  or  groundwater,  or 
the  removal  of  underground  storage 
tanks  must  be  dealt  with  during  the 
acquisition  process.  Potentially 
responsible  parties  to  the  contamination 
must  be  identified  and  their  financial 
liability  negotiated  or  litigated. 
Acquisition  of  railroad  right-of-way  or 
usage  rights  is  frequently  a  negotiated 
transaction  that  is  fundamental  to  the 
transit  project  and  therefore  should  be 
negotiated  as  early  as  possible  after  the 
completion  of  the  NEPA  process.  Delays 
in  the  closing  on  an  acquisition  can  lead 
to  inconvenience  or  hardship  for 
residents  and  businesses  that  are  being 
displaced.  Delays  can  also  lead  to 
increases  in  property  values  or  in  the 
current  owners'  financial  expectations 
that  prolong  negotiated  settlements. 

To  facilitate  the  acquisition  process 
for  New  Starts  projects,  FTA  will  extend 
automatic  pre-award  authority  to  the 
acquisition  of  real  property  and  real 
property  rights  with  the  signing  of  the 
environmental  ROD  or  FONSI  or  the  CE 
determination.  This  pre-award  authority 
is  strictly  limited  to  costs  incurred  to 
acquire  real  property  and  real  property 
rights  and  to  provide  relocation 
assistance  in  accordance  with  the  URA 
regulation.  It  is  limited  to  the 
acquisition  of  real  property  and  real 
property  rights  that  are  explicitly 
identified  in  the  final  EIS,  EA  or  CE 
determination,  as  needed  for  the 
selected  alternative  that  is  the  subject  of 
the  FTA-signed  ROD  or  FONSI.  or  the 
CE  determination.  It  does  not  cover  site 
preparation,  demolition,  or  any  other 
activity  that  is  not  strictly  necessary  to 
comply  with  the  URA.  At  FTA's 
discretion,  these  other  activities  may  be 
covered  by  Letters  of  No  Prejudice, 
described  in  section  XVII.  below.  This 
pre-award  authority  does  not  cover  the 
acquisition  of  construction  equipment 
or  vehicles  or  any  other  acquisition 
except  that  of  real  property  and  real 
prop«rty  rights. 

Grant  applicants  should  use  this  pre- 
award  authority  for  real  property  very 
discreetiy  with  a  clear  understanding 
that  it  does  not  constitute  a  funding 
commitment  by  FTA.  On  occasion,  even 
projects  that  received  a  "recommended" 
rating  from  FTA  imder  the  New  Starts 
regulation  (49  CFR  part  611)  have  not 


received  a  Full  Funding  Grant 
Agreement  from  FTA  simply  because 
the  competition  for  the  limited  New 
Starts  funds  is  so  intense. 

This  pre-award  authority  for  the 
acquisition  of  real  property  and  real 
property  rights,  in  accordance  with  the 
URA  and  after  FTA's  signing  of  a  ROD 
or  FONSI  or  making  a  (^  determination, 
is  intended  to  streamline  the  project 
delivery  process,  to  enhance  relocation 
services  for  residents  and  businesses, 
and  to  avoid  the  escalation  in  the  cost 
of  real  property  caused  by  delays  in  its 
acquisition.  In  granting  this  pre-award 
authority.  FTA  is  aware  that  the  risk 
taken  by  the  grant  applicant  in  acquiring 
real  property  without  an  FTA 
commitment  is  somewhat  mitigated  by 
the  re-sale  value  of  the  real  property,  in 
the  event  that  FTA  funding  assistance  is 
not  ultimately  forthcoming  and  the 
project  is  abandoned. 

3.  National  Environmental  Policy  Act 
(NEPA)  Activities 

The  National  Environmental  Policy 
Act  (NEPA)  requires  that  projects  with 
potentially  significant  adverse  impacts 
proposed  for  Federal  funding  assistance 
be  subjected  to  a  public  and  interagency 
review  of  the  need  for  the  project,  its 
environmental  and  community  impacts, 
and  alternatives  with  potentially  less 
damaging  actions.  Projects  for  which 
FTA  experience  indicates  there  are  no 
significant  impacts  are  subject  to  NEPA. 
but  categorically  excluded  from  the 
more  rigorous  levels  of  NEPA  review. 

FTA  regulations  (23  CFR  771.105(e)) 
state  that  the  costs  inciured  by  a  grant 
applicant  for  the  preparation  of 
environmental  documents  requested  by 
FTA  are  eligible  for  FTA  assistance. 
FTA  has  previously  extended  pre-award 
authority  to  incur  costs  for 
environmental  reviews  and  documents 
fit)m  other  funding  sources  but  not  bom 
New  Starts  funds. 

With  issuance  of  this  notice.  FTA 
extends  automatic  pre-award  authority 
for  costs  incurred  to  conduct  the  NEPA 
environmental  review,  including 
historic  preservation  activities,  and  to 
prepare  an  EIS,  EA,  CE,  or  other 
environmental  documents  for  a 
proposed  New  Starts  project,  effective  as 
of  the  date  of  the  federal  approval  of  the 
relevant  Statewide  Transportation 
Improvement  Program  (STIP)  or  STIP 
amendment  that  includes  the  project. 
This  pre-award  authority  applies  to  New 
Starts  funding,  as  well  as  other  funding 
sources.  This  pre-award  authority  is 
strictly  limited  to  costs  incurred  to 
conduct  the  NEPA  process  and  prepare 
environmental  and  historic  preservation 
documents.  It  does  not  cover 
preliminary  engineering  activities 


beyond  those  absolutely  necessary  for 
NEPA  compliance.  As  with  any  pre- 
award  authority,  FTA  participation  in 
costs  incurred  is  not  guaranteed. 

This  pre-award  authority  for  using 
New  Starts  funds  for  environmental  and 
historic  preservation  work  for  proposed 
New  Starts  projects,  as  long  as  those 
projects  are  in  FTA-approved  STIPs,  is 
being  provided  for  the  first  time  with 
this  Notice.  It  is  intended  to  streamline 
the  NEPA  process  in  accordance  with 
TEA-21  section  1309,  "Environmental 
Streamlining,"  by  eliminating 
unnecessary  delays  in  starting  up  the 
conceptual  engineering  and 
environmental  reviews,  the  public 
involvement  process,  and  the 
interagency  coordination  process  for 
New  Starts  projects. 

XVn.  Letters  of  No  Prejudice  (LONP) 
Policy 

A.  Policy 

Letter  of  No  Prejudice  (LONP) 
authority  allows  an  applicant  to  incur 
costs  on  a  future  project  utilizing  non- 
Federal  resoiuces  with  the 
understanding  that  the  costs  incurred 
subsequent  to  the  issuance  of  the  LONP 
may  be  reimbursable  as  eligible 
expenses  or  eligible  for  credit  toward 
the  local  match  should  FTA  approve  the 
project  at  a  later  date.  LONPs  are 
applicable  to  projects  not  covered  by 
automatic  pre-award  authority.  The 
majority  of  LONPs  will  be  for  section 
5309  New  Starts  funds  not  covered 
under  a  full  funding  grant  agreement  or 
for  section  5309  Bus  funds  not  yet 
appropriated  by  Congress.  At  the  end  of 
an  autiiorization  period,  there  may  be 
LONPs  for  formula  funds  beyond  the 
life  of  the  current  authorization. 

Under  most  circimistances  the  LONP 
will  cover  the  total  project.  Under 
certain  circiunstances  tiie  LONP  may  be 
issued  for  local  match  only,  for 
example,  to  permit  real  estate  purchased 
as  it  becomes  available  to  be  used  for 
match  for  the  project  at  a  later  date. 

B.  Conditions 

The  following  conditions  apply  to  all 
LONPs. 

(1)  LONP  pre-award  authority  is  not  a 
legal  or  moral  dommitment  that  the 
project(6)  will  be  approved  for  FTA 
assistance  or  that  FTA  will  obligate 
Federal  funds.  Furthermore,  it  is  not  a 
legal  or  moral  commitment  that  all 
items  imdertaken  by  the  applicant  will 
be  eligible  for  inclusion  in  the  project(s). 

(2)  All  FTA.  DOT.  and  other  Federal 
statutory,  regulatory,  procedural,  and 

'  contractual  requirements  must  be  met. 

(3)  No  action  will  be  taken  by  the 
grantee  that  prejudices  the  legal  and 
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administrative  findings  that  the  Federal 
Transit  Administrator  must  make  in 
order  to  approve  a  project. 

(4)  Local  funds  expended  by  the 
grantee  piu^uant  to  and  after  the  date  of 
the  LOI^  will  be  eligible  for  credit 
toward  local  match  or  reimbursement  if 
FTA  lafer  makes  a  grant  for  the 
project(s)  or  project  amendment(s). 

(5)  The  Federal  amount  of  any  future 
FTA  assistance  to  the  grantee  for  the 
project  will  be  determined  on  the  basis 
of  the  overall  scope  of  activities  and  the 
prevailing  statutory  provisions  with 
respect  to  the  Federal/local  match  ratio 
at  the  time  the  funds  are  obligated. 

(6)  For  funds  to  which  this  pre-award 
authority  applies,  the  authority  expires 
with  the  lapsing  of  the  fiscal  year  funds. 

C.  Environmental,  Planning,  and  Other 
Federal  Requirements 

As  with  automatic  pre-award 
authority.  FTA  emphasizes  that  all  of 
the  Federal  grant  requirements  must  be 
met  for  the  project  to  remain  eligible  for 
Federal  funding.  Compliance  with 
NEPA  and  other  environmental  laws  or 
executive  orders  (e.g.,  protection  of 
parklands,  weUands,  historic  properties) 
must  be  completed  before  State  or  local 
funds  are  spent  on  implementation 
activities  such  as  final  design, 
construction,  or  acquisition  for  a  project 
expected  to  be  subsequently  funded 
with  FTA  funds.  Depending  on  which 
class  the  project  is  included  imder  in 
FTA's  environmental  regulations  (23 
CFR  part  771),  the  grantee  may  not 
advance  the  project  beyond  planning 
and  preliminary  engineering  before  FTA 
has  approved  either  a  categorical 
exclusion  (see  23  CFR  section 
771.117(d)),  a  finding  of  no  significant 
impact,  or  a  recwd  of  decision.  The 
conformity  requirements  of  the  Clean 
Air  Act  (40  CFR  part  93)  also  must  be 
fully  met  before  the  project  may  be 
advanced  with  non-Federal  funds. 

Similarly,  the  requirement  that  a 
capital  project  be  included  in  a  locally 
adopted  metropoUtan  transportation 
improvement  program  and  federally 
approved  statewide  transportation 
improvement  program  must  be  followed 
before  the  project  may  be  advanced  with 
non-Federal  funds.  For  planning 
projects,  the  project  must  be  included  in 
a  locally  approved  Planning  Work 
Program  that  has  been  coordinated  with 
the  State.  In  addition,  Federal 
procurement  procedures,  as  well  as  the 
whole  range  of  Federal  requirements, 
must  be  followed  for  projects  in  which 
Federal  funding  will  be  sought  in  the 
futiire.  Failtire  to  follow  any  such 
requirements  could  make  the  project 
ineligible  for  Federal  funding.  In  short, 
this  pre-award  authority  requires  a 


grantee  to  make  certain  that  no  Federal 
requirements  are  circumvented.  If  a 
grantee  has  questions  or  concerns 
regarding  the  environmental 
requirements,  or  any  other  Federal 
requirements  that  must  be  met  before 
incurring  costs,  it  should  contact  the 
appropriate  FTA  regional  office. 

D.  Request  for  LONP 

Before  an  applicant  may  incur  costs 
for  a  project  not  covered  by  automatic 
pre-award  authority,  it  must  first  submit 
a  written  request  for  an  LONP  to  the 
appropriate  regional  office.  This  written 
request  must  include  a  description  of 
the  project  for  which  pre-award 
authority  is  desired  and  a  justification 
for  the  request. 

XVm.  FTA  Home  Page  on  the  Internet 

FTA  provides  extended  customer 
service  by  making  available  transit 
information  on  the  FTA  Web  site, 
including  this  Apportionment  Notice. 
Also  posted  on  the  Web  site  are  FTA 
program  Circulars:  C9030.1C.  Urbanized 
Area  Formula  Program:  Grant 
Application  Instructions,  dated  October 
1. 1998;  C9040.1E.  Noniu-banized  Area 
Formula  Program  Guidance  and  Grant 
Application  Instructions,  dated  October 
1, 1998;  C9070.1E.  The  Elderiy  and 
Persons  with  Disabilities  Program 
Guidance  and  Application  Instructions, 
dated  October  1. 1998;  C9300.1A, 
Capital  Program:  Grant  Application 
Instructions,  dated  October  1, 1998; 
4220.1D,  Third  Party  Contracting 
Requirements,  dated  April  15. 1996; 
C5010.1C,  Grant  Management 
Guidelines,  dated  October  1, 1998;  and 
C8100.1B,  Program  Guidance  and 
Application  Instructions  for 
Metropolitan  Planning  Program  Grants, 
dated  October  25, 1996.  The  FY  2002 
Annual  List  of  Certifications  and 
Assurances  is  also  posted  on  the  FTA 
Web  site.  Other  documents  on  the  FTA 
Web  site  of  particular  interest  to  public 
transit  providers  and  users  include  the 
aimual  Statistical  Siunmaries  of  FTA' 
Grant  Assistance  Programs,  and  the 
National  Transit  Database  Profiles. 

FTA  circulars  are  listed  at  http:// 
www.fta.dot.gov/library/admin/ 
checklist/circulars.htm.  Other  guidance 
of  interest  to  Grantees  can  be  found  at 
http://www.fta.dot.gov/grantees/ 
index.html.  Grantees  should  check  the 
FTA  Web  site  frequenUy  to  keep  up  to 
date  on  new  postings. 

XIX.  FTA  Fiscal  Year  2002  Annual  List 
of  Certifications  and  Assurances 

The  "Fiscal  Year  2002  Annual  List  of 
Certifications  and  Assurances"  is 
published  in  conjunction  with  this 
notice.  It  appears  as  a  separate  Part  of 


the  Federal  Register  on  the  same  date 
whenever  possible.  The  FY  2002  list 
contains  several  changes  to  the  previous 
year's  Federal  Register  publication.  As 
in  previous  years,  the  grant  applicant 
should  certify  electronically.  Under 
certain  circumstances  the  applicant  may 
enter  its  PIN  number  in  lieu  of  an 
electronic  signature  provided  by  its 
attorney,  provided  the  applicant  has  on 
file  the  current  affirmation  of  its 
attorney  in  writing  dated  this  Federal 
fiscal  year.  The  applicant  is  advised  to 
contact  the  appropriate  FTA  Regional 
Office  for  electronic  procedure 
information. 

The  "Fiscal  Year  2002  Annual  List  of 
Certifications  and  Assurances"  is 
accessible  on  the  Internet  at  http:// 
www.fta.dot.gov/library/legal/ca.htm. 
Any  questions  regarding  tlbds  document 
may  be  addressed  to  the  appropriate 
Regional  Office. 

XX.  Grant  Application  Procedures 

All  applications  for  FTA  fimds  should 
be  submitted  to  the  appropriate  FTA 
Regional  Office.  FTA  utilizes  TEAM- 
Web,  an  Internet  accessible  electronic 
grant  application  system,  and  all 
applications  should  be  filed 
electronically.  FTA  has  provided 
exceptions  to  the  requirement  for 
electronic  filing  of  applications  for 
certain  new,  non-traditional  grantees  in 
the  Job  Access  and  Reverse  Commute 
and  Over-the-Road  Bus  Accessibility 
programs  as  well  as  to  a  few  grantees 
.  that  have  not  successfully  connected  to 
or  accessed  TEAM- Web. 

In  FY  2001.  FTA  established  a  90-day 
goal  for  processing  and  approving  all 
capital,  planning  and  operating  grants, 
including  the  section  5307  Urbanized 
Area  Formula  Program,  section  5309 
Fixed  Guideway  Modernization.  New 
Starts  and  Bus  Programs,  the  section 
5310  Elderly  and  Persons  with 
Disabilities  Program,  the  section  5311 
Nonurbanized  Area  Formula  Program, 
the  TEA-21  Job  Access  and  Reverse 
Conunute  Program,  the  TEA-21  Over- 
the-Road  Bus  Accessibility  Program, 
section  5303  Metropolitan  Planning 
Program,  and  section  5313(1^  Statewide 
Planning  and  Research  Program.  The  90- 
day  processing  time  begins  with  the 
receipt  of  a  complete  application  by  the 
Regional  Office.  In  order  for  an 
application  to  be  considered  complete, 
it  must  meet  the  following 
requirements:  all  projects  must  be 
contained  in  an  approved  STIP  (when 
required),  all  environmental  findings 
must  be  made  by  FTA.  there  must  be  an 
adequate  project  description,  local  share 
must  be  secure,  all  required  civil  rights 
submissions  must  have  been  submitted, 
and  certifications  and  assurances  must 
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be  properly  submitted.  Once  an 
application  is  complete,  the  FTA 
Regional  OfBce  will  assign  a  project 
number  and  when  required  submit  the 
application  to  the  Department  of  Labor 
for  a  certification  imder  section  5333(b). 
The  FTA  circulars  referenced  below 
contain  more  information  regarding 
application  contents  and  complete 
applications.  State  applicants  for  section 
5311  are  reminded  that  they  must 
certify  to  DOL  that  all  subredpients 
have  agreed  to  the  standard  labor 
protection  warranty  for  section  5311 
and  provide  DOL  with  other  related 
information  for  each  grant 

Formula  and  Capital  Investment  grant 
applications  should  be  prepared  in 
conformance  with  the  following  FTA 
Circulars:  Program  Guidance  and 


Application  Instructions  for 
Metropolitan  Planning  Program 
Grants— C8100.1B,  October  25, 1996; 
Urbanized  Area  Formula  Program:  Grant 
Application  Instructions — C9030.1C, 
October  1, 1998;  Nonurbanized  Area 
Formula  Program  Guidance  and  Grant 
Application  Instructions— C9040.  IE. 
October  1, 1998;  Section  5310  Elderly 
and  Persons  with  Disabilities  Program 
Guidance  and  Application  Instructions 
C9070.1E,  October  1, 1998;  and  Section 
5309  Capital  Program:  Grant 
Application  Instructions — C9300.1A, 
October  1, 1998.  Guidance  on 
preparation  of  applications  for  State 
Planning  and  Research  funds  may  be 
obtained  firom  each  FTA  Regional 
Office.  Copies  of  circulars  are  available 


firom  FTA  Regional  Offices  as  well  as 
the  FTA  Web  site. 

Applications  for  grants  containing 
transferred  FHWA  ftmds  (STP,  CMAQ, 
and  others)  should  be  prepared  in  the 
same  manner  as  for  funds  imder  the 
program  to  which  they  are  being 
transferred.  The  application  for  flexible 
funds  needs  to  specifically  indicate  the 
type  and  amount  of  flexible  funds  being 
transferred  to  FTA.  The  application 
should  also  describe  which  items  are 
being  funded  with  transferred  funds, 
consistent  vtrith  the  Statewide 
Transportation  Improvement  Program 
(STIP). 

Issued  on:  December  26,  2001. 
Jennifier  L.  Dun, 
Administrator. 

BOXING  CODE  4eiO-S7-P 


FEDERAL  TRANSIT  ADMM8TRAT10N 
TABLE  1 


FY  2002  APPROPRIATIONS  FOR  GRANT  PROGRAMS 
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c. 

FEDERAL  TRANSfT  AOMMBTRATION 
TABLE2 

- 

FY  2002  SECTION  8303  METROPOLITAN  PUUINM6  PROGRAM 

MIIO  SECTION  8313(b)  STAT^VDE  PUNNING /»m  RESEARCH  PRDGmM  APPORTI^ 

SECTION8303                                             SECT10NSS13m 
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APPORTIONMENT                                     APPORTIONMENT 
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FEDERAL  HIGHWAY  ADMINiSTRATION 
TABLES 


FY  2002  ESTIMATED  METROPOLITAN  PLANNING  PROGRAM  (PL)  APPORTIONMENTS 


STATE 


PL 
APPORTIONMENT 


Arizona 

CaNtamU 
Cotorado 
connscDcui 


DIsMetorColuinbla 

Florida 

Gaorgia 

Hawal 

Maho 

Indiana 


Kansas 

Ksntueky 

Louisiana 

Mains 

Maryland 

Mldiigan 


Montana 
Nsbraska 

Nsvada 

NswHampshIrs 
NawJsrssy 
NswMsxIoo 
Now  York 
North  Carolina 
North  Dakota 
Ohio 
Oktahoma 


PsiMsylvania 
RnoQS  Island 
South  Carolna 


T( 
T( 
Utah 


YWnonibi 


TOTAL 


$2.172312 

978,212 
3,135395 

978312 

30.084.«)2 

2,807.188 

2,899.127 

978312 

978312 

12,015318 

3349,480 

978,212 

978,212 
10.009,701 
3.178,898 
1.112,889 
1.202,535 
1307,419 
2,830,335 

978,212 
4328,172 
5384.558 
8382.043 
2,799,059 

978312 
3385322 

878,212 

978,212 
1,075,813 

978312 
7328,849 

978,212 

18,885,004 

2,888319 

978312 
7,859.037 
1,598,899 
1,878,482 
8308,888 

878,212 

878312 

2,818317 

13328,788 

1,557325 

978312 
4321383 
3.798330 

978312 
2308,788 

978312 

$198.8423$$ 
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FEDERAL  TRANSIT  AOMMOSTRATION 
TABLE  4 


FY  2012  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


URBAMZED  AREMSTATE 
OVER  1,000,000  MFOFULATWN 
200,000.1,000.000  M  POPULATION 
00,000400,000  M  POPULATION 
NATIONAL  TOTAL 


ONE  PERCENT 

TRANSIT 
ENHANCEMENT 

f23,47B,tlS 

0,482,002 


$2sjn,soo 


APPORTIONMENT 

$2,347,SW,t70 

840,200.190 

SlljlOOjOM 

$3,207,082,001 


URBAMZEO  AREAfSTATE 


CincJnnsQt  Oil  KY 

CHv>Mld.OM 

DdhtFntt  Worth,  TX 

Danvar.CO 

DbVoiL  mi 

RLwidinlili  MnOywDod  Poiiipano 

Hamlon.TX 

.CA 
.FL 


PmLMN 


BmcKFL 


NawYorKNY 


PMWS|  VH 


,PMU 
.AZ  I 

PWibiirgh.PA 
PwflMd-¥MCOiiv«r,  0R4WA 
Rivsf sMft^sn  BcfiMnSno,  CA 
lacrMwnlo,  TA 
Sflfi  MitoniOt  TA 
SMiOi«9s.CA 

.CA 


,OC«R>>VA 


,FL 


ONE  PERCENT 
TRANSIT 
ENHANCEMENT  ^ 


$U1,438 

001.074 

2.000,327 

104,022 

273J00 


301,731 
280,077 
810,033 

110,103 
2.223J73 

212.130 

107138 
0,878,248 

1,147  J08 


333,010 

281,787 
200,791 
184,227 
100J02 
474,013 

1.292J44 
380.788 
328,208 
020/413 
208.179 
179,881 

1.114,817 


$44,143,810 
30,838,330 

00.107,384 


18,402.181 
27.388.973 

80,464,334 

39,173,082 
.28.007  J84 

11J18.318 
222,397,333 


21,212,9n 
38J88,020 
18.723.828 

887,04,791 
18,838,813 

114,789,948 
28,232,817 
38.381,888 
28,178,729 
20,079.119 
18/422,881 

.18J8e,208 
47,491,274 

129J84.383 
38J78;M 
32.829,788 

28,817,914 

17J8C147 

111^481.749 


TOTAL 


$23,478,898 


$2,347 J88J78 


(^Ihtt 


if^mwmiktmkmttmmmaii 


'lmm*ttrm^ 


mjinim 
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FEDERAL  TRANSIT  ADMMBTRAT10N 
TABLE4 


lltfM 


FY  2002  SECfiON  5307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


MUUWjMW¥¥infinnnfiffnnfMVriVi'i'  v—--""*--"-  vrnr  ifrfinnf<w¥¥i<W¥¥W»wiriwinwrnnnf»'nr~~r''~" 


ONE  PERCENT 
TRANSIT 


URBAMZED  AREAATATE 


>  VHmkttArtm  2H.90tm 


Akron,OH 

Afcawy-Sctitnttrty-Ttoy,  NY 
ARMMpMniitt,  NM 

ABwHown  D«<il»t»«ii-€«rtDn.  PA-MJ 
Anchprao*,AK 
Ann  Afbor,  Ml 
Augucta,  OA-SC 
Auslin.TX 
BalunlMd.CA 
Baton  Rougs,  LA 
BmiunghMi,  AL 
Bndgopoft4Mlfoni,  CT 
BufMo^liagmi  Fals.  NY 
Canton.OH 
Clwrtwton,SC 
Chwiotio,  NC 
ChaOwwoga.  TN-OA 
Colorado  Spring*.  CO 
Columbia,  SC 
.  Columbus.  OA-AL 
Columbus,  OH 
Corpus  Christi,  TX 
Dav«nport4tock  lsland<Molina,  IA-8. 
Dayton,OH 
Daylona  Baart.  FL 
Das  Moinas,  lA 
Durtiani,NC 
EIPaso,TX4IM 

rsyvimmv,  iw 

FNn^MI 

Fort  Myars^apa  Coral.  FL    . 

FortWayna.lN 

Frasno,  CA 

Grand  Rapids,  Ml 

OrasnvWa.  SC 

Harrisburg,  PA 

HflftPora^ModMlowii,  CT 

Honofciiu,  Hi 

atocfcsomnMf  FL 
KnoxvM«.TN 
Lamlno<€ast  Lansina.  Ml 
LmV«om,NV 

LlWfWIC#4wV9niHt  MA^H 
LttunQlon^flystls,  KY 


$87,208 
86318 

67,878 
66,040 
27,608 
40,088 
18,788 
128,897 
42.308 


88.720,813 
8.681,802 
6.787,888 


43,206 

77,483 
128,880 
38/488 
38,077 
76.788 
24,607 
40,827 
28,466 
17,627 
122,178 
37,883 
30,920 

i23/«a 

31,288 
48.940 
39,789 

84,726 
89,016 
66,273 
28,831 
22,623 
82.193 
83J91 
16,880 
39/400 
102,632 
228,127 
M,388 
20,277 
01,088 
28.178 
38.748 
173.823 
37,161 


2.780  J30 

1^76,827 

12,888,720 

4.280J78 

4,838.812 

7,748.314 
12J88.011 
8,0«,867 
3,807,710 
7,678  J73 
2/460.706 
4,032,886 

1,7t2J88 

12,217,784 

3,788,317 

3,082,040 

12,344,382 

3,128,830 

4,884,007 

3,878,828 

8/472,486 

2,001,628 

6,6r,S18 

2J83,14S 

232.341 

8,218,271 

6,888.128 

1J86368 

3,848^63 

10,26S.in 

22.912.703 

2.027.728 
8,188.880 
2.817336 
3374J88 
17382386 
3,716,112 
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FY  2002  SECTION  S307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


^MWWMWNMWMWMMAMMM^ 


147 


•4tf«t 


UR8ANGEED  AREMSTATE 


TNANSIT 
BWANCEMDITa' 


>  VthmiuiAnm  MUM*  » 
LMtoNodLAR 


|joni»<iyr<a,OH 
LouisvMs,  KY-NI| 


iio,an 

174M 


a.712 


W,227 


17M20 
77J2t 
22J77 
23,2M 

in.iM 

32J01 

acin 

•M37 
77,371 
20,631 


38,397 
27,197 


n,i4«1 


SpringMd,MA«T 
StociilMi.CA 
SyracusStHV 
T»cow.W» 


•2J1S 


114,031 


TfMiOfl,  Nii^A 

T«caeii,AZ 

T«lM.OK 


Ralon^Mray  Bch,  FL 


KS 


0C4lli4K>#A 
MA«T 

OH 


4Mt7 
t7J2t 
4t.10S 
1IM7I 
34,291 
t7J20 
49,912 
29.142 


1,744.741 
11,937,299 
9,311J92 
1,743.917 
2.719,949 
19,332.723 

3,232,473 


9.371,199 


9J2%744 

17,491^97 
7.792J49 
2,297,714 

19J19,f72 


3,299,099 
3J19.997 


7.737,791 
2,0CI,14O 


2.710;099 


9,349.129 

9.2f1^f7 

4J99.191 

11,492J912 

9^199^971 


t.722jn9 

4.919J22 

1i,997jn 


9,792jD9S 
4J91.171 
2J14.199 


URBAMZED  AREMSTATE 


Ciiwmwjhr  VHmmti^Artm 


5»,tM*2M,Mfte 


Aiinis1on,AL 
Auburn  OpiWa.  AL 
D«catur,AL 
Do0wn,AL 
Florane*,AL 


HunttviN* 


TOTAL 


S9u492j092 


WMVMWWaWWWMUMMN* 


ALASKA: 

ARIZONA: 
Ftegstaff,AZ 
Yufna,AZ-CA(AZ) 

ARKANSAS: 

F«ymviM«  SprinQdala.  AR 
FortSinHh,AR-OK(AR) 
PincBhiff.AR 
T«xarfcaM,TX-AR(AR) 

CALIFORNIA: 

Antioch-PittBburB,  CA 

Chico,CA 

Davis,  CA 

FairfMd,CA 

H«iMt-San  JadnlB,  CA 

HMpww-AppIt  VaN«y<Vlctorv«l«.  CA 

lndio*CoBCtMNs,  CA 

Lmcastar-Palnidiflc  CA 

Locli.CA 

LompocCA 

iMfOM.  CA    - 

Niipa,CA 

Palm  Springs.  CA 

RaddinQtCA 

Salinas.CA 

San  Luis  Obispo.  CA 

Santa  Baibara,  CA 

Santa  Crui,CA 

Santa  Maria,  CA 

SantaRosa,CA 

SaaiidsMontiray,CA 

SiniiVaMcy,CA 

Vacavi9a.CA 

Visaiia 

wroonvwVf  wm 

VubaCity,CA 

Ywna,AZ-CA(CA) 


$8.799,991 


999,009 

447,990 
610,962 
429.160 
697  J99 
629,431 
1J77.473 
1,038/«81 


$1^14371 


»,717 
919J64 

$2.210,306 


910,006 
939,394 
691,169 
209.790 


1,914^99 
838.991 

1.014340 

1.232.690 

1,028.320 

1,311.937 

921.797 

2,209>U 

993J91 

630.638 

943.193 

1,227.911 
709.841 

1.868.228 
884.728 

2.999.232 

1.368.716 
2.939,339 

1.ni,668 
1,979,913 
1,919,009 
1,192.788 
949J91 
1.022.149 


m^Thti 


IJirtmmUmkmtemmtmtm 


Imtm 
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••«« 


ATE 


cotomoo: 

■omMw.CO 
F«ftCoam.CO 


i,iii,if7 


CO 
OfMtey,CO 
LongMontCO 
P1MM0.CO  I 

CONNECTICUT: 
.CT 

y.CT4fV(CT) 
,CT 


ta4.74S 
■42.710 


t2M2y.72i 


CT 


tn,2n 

4,14M0t 
1J41.17* 
1/lt1,MT 


CT 

CT4IY(CT) 
'.CT 


Davir.Oi 


U0M12 


$470J48 


47S,MC 


«14J40q 


Fortl 

.n. 

.n. 
.n. 
.n.  I 
.n.   I 

iCMyin. 

.n. 
»•-«.«.  j 

Trtih jFL 

TihwvaB.Fi.     . 

.n. 


47M«1 
1,142J01 
l.lffrjN 
I^MMM 

MliflM 


•tn/m 


IjtlTJTS 

4n.i« 


<MWJB» 


OA.' 
OA. 


OA 


mjm 
Tmjtw 
4a,m 


OA. 


l71.Mt 
tlJME.1M 


IjIMilN 


URBAMZEO  AREAATATE 

■MHO: 

BoiMCHy.K) 
MaheFafc,!) 


AUNOB: 
Alton.  Np 
Aurora.^. 
Balait«IML(l.) 
BlooiiNnQioii^loniiMf  L 
Champaign^ArtaM.  M. 
Crystal  LalM.N. 
Dacatur.lL 
Diibuqua,IA4.0L) 
ElgimH. 

vONStf  IL 

Kankak9a.lL. 

Round  Laka  BaatMNcHonry,  IL-WI  (0.) 
SpfHiQnMdt  IL 

INDIANA: 


m 
m 

ENchart-OoahaN,  IN 
Evanavlla,»HOr(m) 
KofcOHlOt  M 

Utayatti  Wait  Lafayatta.  IN 
Miincia,M 
.   TarTaHaiita,M 

nWA: 

1.IA 
.(•A) 
lowaCtty.lA 
Sioux  City.  lA-NE-SD(IA) 
Watarloo«adar  FaMs,  lA 

KANSAS: 
LiwraiicSt  KS 
StJosaph.lN04(S(KS) 
To|Mka.KS 

KENTUCKY: 

Clart(avila.TN4(Y(KY| 
EvanaviNa,M4(Y(KY) 
HunlingtBnWUIiiand.  VITV-KY-OH  ((KY) 
Oiwansbora.  KY 

LOUISIANA: 


LaTaymi.LA 
LakaCliarias,LA 


APPORTIONMENT 

6S7.3M 

$1«.181.T82 

817.7M 
24«0,S1t 

104,817 
1417,421 
1.060,130 

740,404 

1,040.810 

24477 

1462.124 

1410434; 

740.781 
1,067400 
1.526,080 

$0428403 

713401 

1.000402 
1470410 

710400 
1420,180 
1,0404n 

007432 


1403478 
720,730 
000472 
704447 
020401 

$2482.720 


7402 
$1430472 


224444 

270400 
840470 
700470 

$8448.102 


8l041t 

147444s 
1,104400 
1460.104 


r 
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nm**i** 


UMMBID  AREAOTATE 


URBAMZEO  AREMSTATE 


^V^^^^B  |i^^Ef 


MARYLAND: 
AMiiipeCi*,MD 
Cwnbwtand,  M04W(M0) 
Fradsncki  MD 
llmwilaww.  M&PA^WV  (MD) 

FtfRivw.MA4a(MA) 


bOW^Mif  mM^NH  ^NM| 


MCMQAN: 
■fltwCfMkf  M 
BayCtty.MI 


PoftHuraiit  M 


UCraM«.WI4M(MN) 


MBSISSVPI: 

,MS 


Ja9ln,MO 
SpringMri,MO 


107,132 


tlt^SM 

TOI.IM 

$10437.182 


1.SM.B13 
7S3.6S7 
C30.120 
2.300J)10 
2.04C.072 
407.124 
407,100 

$0J0O.O00 


743.073 
031.020 
001.103 
074.020 

1.703.070 

1.004.007 

710J00 

1.017,000 

$3.174j000 


772.300 
440J01 
07J70 
47.047 
071,170 
030.077 


iJUIAZT 


812.047 
$3.700j001 


741.301 


1,740.030 
744.170 


BlMtlQSt  Ml 

OrMlFaHt,MT 


$2400.700 


NEBRASKA: 
Lincoln,  NE 
Sioux  City,  lA-NE-SO(NE) 

NEVADA: 

NEW  HAMPSHIRE: 
Lowatf,  MA-NH  (NH) 
MwidwsiBr,  PIH 
NiwlHja,NH 
Portuiwuth-Oovw-RochMttr,  NH-ME  (NH) 

NEW  JERSEY: 
AtlantieCity,NJ 

NEWMEXICO: 
Las  Cniccs,  NM 
SantiF«,NM 

NEW  YORK: 
BinQliMrton,  NY 
Dwibury,CT-NY(NY) 
Elimra.NY 
Olms  Fals.  NY 
Hhaca.NY 

NsWDUTQllt  NY 
POUOMMttpSMi  NY 

StMnferd.CT-NY(NY) 
Utica4tonw,NY 

NORTH  CAROLHUA: 
AslwvM#,NC 
BuninQtoni  NC 
Oas«onia,NC 
Qoldspofo,  NC 
OcMnsbofo,  NC 
OrsMiVNMa  NG 
Iwcfcofya  NC 
ffupn  fiNiiii  raw 
«MCkSOnViHft|  NC 

Rocky  Moun^  NC 

MAnslon«SoMint  NC 


030.704 
$2.770J78 


2.000,701 
120,214 


$3.374,070 


0.007 

1/414.710 

1,131.304 

021,740 

$2J80.042 


1J42J00 
713,074 

$1402.303 


773,400 
010,013 

$7.728A«0 


1J30.11S 
20,203 

700,202 

e47,sn 

002.000 

717,043 

1,007,004 

170 

1.030,220 

$12J41,010 


702.230 
1.020.240 

2.211.040 
014J31 
000.300 


004,700 
000.211 
000.041 
001.130 
1J01141S 
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FY  2002  SECTION  5307  URBAMZED  AREA  FORMULA  APPORTIONMENTS 


NORTH  DM(OTA: 


t2AMJ9T 


Fwgo  Mowh—d.  ND  MM  (WD) 
Grand  F««»,  ND4fM  (NO) 

OHK): 

II1HDII.OH 

HwHInQlDW  AaWid.  WV-KY-OH  (OH) 
.OH 
.OH 
.OH 
.OH 

.WV4)H(0H) 
,  MUM  (OH) 
S|WingMd.OH 
StwbMwa^WMrton.  0H4MV<f  A  (OH) 

nlMSMIQy  WV^H  (OH) 

OKLAHOMA: 
FortSmMk.  AR<OK  (OK) 
La«»lon.aK 

.1 

OREGON:' 

Eugww^prinolWd,  OR 
Longvtow,  WAOR  (OR) 

.OR 


702.170 
1.011.240 
717.i«7 

|$.700j0t0 


7MJS1 
790,720 
t82.1M 
000,117 


1.101.300 
SOOJtt 
302,813 


10.204 
Wj4H.I?1 


17.02S 

701,130 

2,070.221 

$14210.730 


071.201 


2.2n.f71 
014.720 


2J30J37 


2J00 

712,802 
1.778.374 

$13.133300 


1.1 
1,073j801 
2,811,887 
831,273 
718.481 
1,848,738 
3«4S0,733 
1,882342 
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FEDERAL  TRANSIT  ADMMISTRATION 
TABLE 4 
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FY  2002  SECTION  5307  URBANIZED  AREA  FORMULA  APPORTIONMENTS 


URBAMZED  AREAATATE 


RHODE  ISLAND: 
FalRivw.MA-RI(Rt) 
,RI 


SOUTH  CAROUNA: 
Aiid#fsoi).  Sw 
Flor«fic«.SC 
MyiUsBMKh.  SO 
RockHill.SC 
SfMrtanburB.  SO 
Sumlir.SC 

SOUTH  DAKOTA: 
Rapid  City.  SD 
Sioux  City.  IMmSO  (SD) 
Sioux  FaNs,SD 


101.040 


$3.840.237 


470,133 
400,740 
813.888 
848.317 
060,007 


$1.787J31 


16.007 
1,102,202 


$2.720.600 


I.VA(TN) 

TiHcrrrN) 


C%.TN 
TN>VA(TN) 


TEXAS: 
AMOIM.TX 
AmariNo.  TX 
Buumont.TX 
BravMisviMo.  TX 
Bryan  Colaga  Station.  TX 
Danlon.TX 
OalVMlon,TX 
HsniiiQCiii  Ta 

KnmMIIi  TX 

LartdOfTX 
|jMmvillt,TX 
LoffiQVWWi  TX 
Lubbock,  TX 
i,TX 
.TX 

PortArHwr.TX 
SanAngaio.TX 
Stiarman^janison.  TX 
Tanpia,  TX 

Tcxarliana,  TX<AR  (TX) 
ToxasClty.TX 
Tytar.TX 
Victeria.TX 
Waco.TX 
InncMtB  Fwtoi  TX 


264.200 

620.004 
400.204 

716.341 
601.641 

$26.160,676 


1J67.600 

1.140.073 

1J67.006 

1.100.000 

660.670 

636.007 

014400 

1,667,720 

1J67>44 

662.162 

680.001 

040.766 
042.601 

442.321 
802.187 
406.200 

1.077.100 

042.262 

683.676 

1.271J00 

1.014.647 


154 


Federal  Register /Vol.  67,  No.  1  /  Wednesday.  January  2,  2002 /Notices 


FEDERAL  TRANSIT  ADMINISTRATION 
TABLE  4 


FY"20W  section  8307  UR^         AREA  FORMULA  APPORTIONMENTS 


UMMNBED  AREA«TATE 
UTAH: 


W  <»WMWW<W^^^W*W**^<'^ 


WWMtMWMWMMMWWNN 


UT 


VT 


BfMol.  TUMrteM.  VA  (VA) 
,VA 
.VA 

.VA 

Kingapeft.TN.VA(VA) 
.VA 
,VA 
.VA 


WASHMOTON: 
.WA 


».WA/)R(WA) 
.WA 

nkMmti-Kmnmukk'Paaeo,  WA 
.WA 


WESTVMVMMA     | 
ClwrtMton.WV 

,MMWV(WV) 
,MD^A4MV(WV) 
HunlliiBlBn-AMmd.  WV-KY-OH  (WV) 
,WV<ON(WV) 

,0H:WV-PA(WV) 
.WV-OH(WV) 


A|ipl«lon  Wtwwh.  Wl 
BaMtWHL(WI) 
DuMh.MNAM(WI) 
E«iCtaira.WI 
OraMiBay.WI 
.Wl 


UCraaM.WI-MN(Wir 
(Mikeali.WI 


r.lL-WI(WI) 


WY 


TOTAL 


MMMWVMHWMIMMMMMMNHW 


APPORnONMENT 


603;<M 


$m4.1»6 


ltl.037 

S43.212 

47M43 

182.174 

M,17t 

802.1M 

1J)1CJ67 

1.MS.M3 

<8jB41.7M 


M2.t2t 

1.2C4.S46 
M2/4S3 

1.021.892 
1.0M.88S 

$43S8.12« 


1.718.877 

20.482 

8,178 

981.988 

818.881 
288.178 
878.290 

S11.869.B27 


2.186,088 
467.888 
200/186 

838.278 
1J21.8M 

816/«e2 
1.120.819 

888.841 

776«407 

1.730.797 

048 

731.618 


$1:220.839 


000.701 


$311,190,026 
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FEDERAL  TRANSIT  AOMMISTRATIpN 
TABLES 


FY  2002  tecnOil  8311  W0NUHIIAIi7FI>  AREA  FOWMULA  APPOKTIOWMPtTl.  AMD 
SKTKM  6311(kM2)  RURAL  TRAN6IT  ASSHTANCE  niOORAM  (RTAP)  ALLOCATIONS 


SECTION  8311 


STATE 


SECTION  S311|bN2) 


Cfldfwsifak 


FtofMa 


KWWM 

KmiiKky 


Mwytand 

MWMCtHI 

Mimwioti 
Mississippi 


NawMwdoo 
Nmv  York 


Noiwisni  iMrisiiss 
Ohio 


Carolna 


Ta 
To 


$8«488.217 
114,940 


10J82J0r 

T.TtT.lft 

7.f11.tt1 

000.788 

7^87,388 
327  J33 
807/184 

7.807  J87 


8418J83 
4J88.402 

•  ^■^^•^ 

2.948.121 
S.1M.SS2 

4,921,487 


S.738J31 

2,188JM 

714J14 
1,S91ja 
2J04J30 
2.188.401 
9J21.7M 


1J72483 
1M,824 

10.297,838 
4,482.133 

11,487.110 

3.432J13 

439J30 


1.307,48» 
8438.181 

13J97440 
•01.142 

288404 


3482417 


f118J81 
71494 
18473 


101404 
184488 


88413 


131487 
12J00 
72480 


124498 


1084n 


•1J43 

137423 

188478 

188470 

113441 

77473 

83418 

71448 

•1488 

87487 


74478 

10401 

182.132 


94478 
182.188 


•8J21 

107438 

70403 

128498 

18U48 

784S8 

744M 

1t117 

88481 


TOTAL 


$228418488 


72489 
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TAILEf 


FY  »«  aeniOll  fSIO  aOCRLY  AW  POW0II8  «BTM  IJ«A«tmE»  APPOmiOIIIOITB 


STATE 


KMlueky 


Nnv  Vofk 
North  Csfolns 


NofthMii  ItartanM 


APPORTIONMEflT 

tnfn 

83,110 


l^tlMK 


S21,7M 


1^M74 

421,SS9 

431 JSS 

3^14^2 


912.I1I 

1«410,73e 


1^7,SS4 
2,05S,M4 

3,a02,2M 

1,4S7.Mt 


3t3J70 


SS3JM 

s.7n.i« 
2.iii,n» 


3,Mt,212 
1.»Mt7 
1,121.7M 


ljiM-427 


1.1«7,823 
3M,27S 

1.73Mn 

4,111.140 

013,040 

201^400 

130.131 

1,011,270 

1,021,110 


1,000J04 


TOTAL 
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FEDERAL  TRANSn^  ADMINISTRATK>N 
TABLET 


FY  2002  SECTION  5300  FIXED  OUIDEWAY  MODERNIZATION  APPORTIONMENTS 

OTATE 

....JfWEA.... 

-*              „ 

AFPORTIOHMEMT 

AK 

RaMoad 

lt,f74.7f7o' 

AZ 

PlMMnfai 

i4w,an 

CA 

LotAngain 

StltljMI 

CA 

\jmju 

CA 

RlvmMS"8m  Bmim 

irdtao 

i.m.<ti 

CA 

Sauwwmo 

IJUJM 

CA 

SanOiago 

•* 

lAiMM 

CA 

SanFrandMO 

W^a4,^VI 

CA 

San  Jaw 

iWOMor 

CO 

Danvar 

1,MtOi« 

CT 

1<4>2AM 

CT 

SuulliwiilMH  ConntUcul 

37,Mt,M4 

DC 

WNHran^nifi 

a,fnsn 

DE 

WMnnin0loii 

nvm 

FL 

n  Lwirtwdrti 

vmjm 

FL 

Jacfcionvfc 

1WJI1 

FL 

MlMni 

ii,a«,sN 

FL 

Tampa 

MJ01 

FL 

nsai  rWmn  DHBCn 

vaxjm 

GA 

Attnia 

a.1U43S 

M 

HonoMu 

ijW4,m 

1. 

IStMTJM 

M 

South  Band 

tMJIt 

LA 

NawOriaini 

2,M1,Z74 

MA 

Bofton 

tMCXMO 

MA 

unvffanov^HWTMi 

IpMMM 

MA 

Worcaalar 

••1,MI 

MD 

BaWmofa 

i347,ia 

MD 

rRal 

17JSU11 

Ml 

Oatroit 

4S7,17I 

MN 

MlnnamoMi 

SjMMM 

MO 

KanaasCtty 

M,2I0 

MO 

SLLouia 

4,23M7I 

m 

NOftllMHMffn  NSW  JSTSSy 

ttMS.m 

NJ 

Tranlan 

1,aSM04 

NY 

BufMo 

tSOMOS 

NY 

Naw  York 

34t,in,MI 

OH 

Clavaiand 

11f7S,1» 

ON 

Oaylon 

4J03jaO 

OR 

Pailland 

4.1S7J0I 

PA 

naniBBUig  * 

•OMSI 

FA 

FMMaiFMaAouOM 

fn  NswvNfaay 

tim^ii . 

FA 

FMWMMyli 

1f.W4.Wt 

FR 

SanJnan 

U«.1M 

NVPMA 

'  Providanca 

M10^«04 

TN 

ChaBanooga 

twoti 

TN 

.    Manyhla 

047174 

TX 

Oalaa 

0IM01 

TX 

Houaton 

tjmjnt 

VA 

NoiMk 

iJMjm 

WA 

SaaMa 

1tJtUS4 

«m 

Taeaan 

7M.1N 

«W 

MadMen 

70MH 

TOTAL 

ti.mj03jm 

^tedhite 

S7J4rjt2mtmU»imaei 

■mimnmASmtim  ilU  tffkk  L IM-SS4. 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLES 


FY  2002  SECTION  5309  NEW  STARTS  ALLOCATIONS 


STATE     f>M)JECTLbcATiqN/U«ipDE^ 


AKM 
AK 

AL 

AR 

AZ 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CO 

CT 

FL 

FL 

6A 

M 

lA 

M 

lA 

lA 

■. 

■. 

L 

IN 

IN 


MD 

MO 

MD 

MD 

Ml 

MN 

MN 

MO 

MO 

NC 

NC 

NN 

NJ 

NJ 


Alaska  or  Hamni  Fwry  PirplMts 

WasMa,  Alaafca.  AMMiMliv*  Route  PraiMt 

BimiinglianvAlatama,  Transit  Corridor  Prolact  « 

LKIte  Rock,  Arkansas,  Rhwr  Ral  Prpfad 

Phoanix,  arizena,  Canlral  Phoanix/East  VaHty  Corridor  Prqiaet 

San  Frandsco,  CaMomla,  BART  Extension  to  tha  Airport  Ptpiaet 

LosAngates.C4«lomia.  East  Sid*  Corridor  Ught  RaU  Transit  Pr<4Mt 

Los  Angates,  CaMbmia.  North  Hollywood  Extension  Prolwn 

Sacramanto,  CaNfomia.  Ught  Ran  Transit  Exiansion  Proiaet 

San  Dtogo.  CaMomia.  Mission  VaHay  East  UgM  RaH  Praiact 

San  Oiaoo.  CaMomla.  MM  Coast  Corridor  Prolact 

San  Jesa.  CaMbmla,  Tasman  Wast  UgM  RaH  Transtt  Prqiact 

OeaansMa  •  EseondMo,  CaMomia.  UgM  RaH  Extanslon  Proiaet 

Stockton,  CaMomla.  ARamont  Commutar  RaH  PrplMt 

YosamMa,  CaMbmla.  Araa  Ragionai  TranspoftaUon  System  Proiaet 

Danvar.  Colorado,  Soulhaast  Corridor  UgM  RaH  Transit  Proiaet 

Danvar,  Colorado.  Soulhwtst  Corridor  UgM  RaH  Transtt  Prqiact 

Stamford,  Oonnacticiit,  Urban  Transttway  Prpiact 

Fort  Laiidardata,  Florida,  Tri^^ounty  Commuter  RaH  Upgrades  Prp|aet 

Miami,  Florida,  South  Miami4>ad«  Busway  Extension  Proicct 

Atlanta.  Georgia.  NorthHne  Extension 

Honolulu,  HawaH,  Bus  RapM  Transtt  Project 

Des  Molnas,  Iowa,  DSM  Bus  FaaslWHty  Prelect 

kma.  Matrbhtk  UgM  RaH  FaasiUHty  Proiaet 

Sioux  City,  tofwa.  UgM  RaH  Proiaet 

Dubuqua.  Iowa  UgM  RaH  FoasibHity  Prqiact 

Chicago,  HHneta,  METRA  Commuter  RaH  and  Una  Extension  Prqiects 

Chicago,  HHnois,  Douglas  Branch  Reconstruction  Prqiect 

Chicago,  HNnols,  Ravansvraod  Reconstruction  Prqiact 

Nofthaast  IndianapoHs,  hidiana.  Downtown  Corridor  Prqiect 

Northern  Indiana  South  Shore  Commirter  RaH  Prqiect 

New  Ortaana,  Louisiana,  Desire  Corridor  Streetcar  Prqiect 

New  Oriaans.  Louisiana,  Canal  Street  Car  Una  Protect 

Boston,  Massaehusette,  South  Boston  Pters  Transttway  Prqiect 

Boston,  Maaaaebusetts,  Urban  Ring  Transtt  Prqiect 

Battbnof*,  Marytand,  CentrM  UgM  RaH  Transtt  OouMe  Track  Project 

Battimora,  Maryland,  RaH  Transtt  Project 

Marytand  (MARC)  Commuter  RaH  Improvements  Prqiecte 

Uigo,  Maryland.  MatroraH  Extension  Prqiect 

Grand  RapHs,  Michigan.  ITP  Metro  Area.  Mi4or  Corridor  Prqiect 

Minnsapola  RIca,  Minnesota.  Northstar  Corridor  Committar  RaH  Prqiact 

MMnaapeHB^  Paul.  Minnesota.  HMwatha  Corridor  UgM  RaH  Transtt  Prqiaci 

Johnson  County,  Kansas-KansasCtty.  Missouri,  l^CommittarRalPiqiact 

St  Louis-St  Clair.  Missouri.  MetroUnk  Extension  Prqiect 

Charfotte.  North  CaioHna  South  Corridor  UgM  RaH  Transtt  ProJaM 

Rataigh.  North  CaioHna  Triangte  Transtt  Prqiect 

Lowal.  Massachusetts-Nashua.  New  Hampshire  Commuter  RaH  Extension  Piqioct 

Newiartr  CBraheth  RaH  Link  MOS-I  Prejact  ^ 

New  Jersey  Hudson  •  Bergen  UgM  RaH  Transtt  Prqiect 
Albuquerque,  New  Maxice.  UgM  RaH  Project 


jM^tPpATION 
$10,1»3,178 

1,980,026 
1,080,026 
9,900.131 
74,918,042 
7,428.098 
9.196.783 
324.724 
89/100,788 
990,013 
112,204 
6,438,088 
2,970,039 
396,008 
84,480,720 
190,870 
4,980,068 
26,730,383 
4,980.068 
24,780.327 
11,880,187 
148,802 
297.004 
1,683,022 
198.002 
84.480.720 
32/422,929 
2,970,039 
2,478,033 
2.478,033 
1.188.016 
14380.196 
10,828.072 
488^06 
12,870.170 
1/488.020 
11.880.187 
»4«4S0.720 
742,810 
9,900,131 

1/488.020 

27.720,366 

6,930.092 

8,910,118 

2.970.030 

19,800,262 

139,891.848 

980.013 
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FEDERAL  TRANSIT  AOMINISTRATION 
TABLES 


FY  2002  SECTION  5309  NEW  STARTS  ALLOCATIONS 


STATE      PjllBOJJECTJ^^  _   _  _ 

NY  LonQ  btand  RalfObd,  Nafw  Yofk,  East  Sida  Aocan  Pfqjb^ 

NY  Htnt  Yorkf  Htm  York,  Second  Avanua  Subway  Piqjact 

mClavalani.  ONo.  Eiidd  Corridor  TransDortaHon  Proioel 

OH  Ohio,  CantraiOliio  North  CenMor  RaH  (COTA}  Prqiact 

OR  Portland,  OraQon,  bilarstnte  MAX  LRT  Exiansion  Ptojact 

OR  WashlnglonCoimty,Orago,VWionvlila  to  Boavarton  Commuter  Ral  Prqiact 

PA  Philadelphia,  P««aylvanla.8chuykMValcy  Metre  Prqloct 

PA  PNlsburyli,  Peiwuylvania,  North  Shora  Conwctor  UgM  Ral  TramK  praject 

PA  PMt>bMHh,  Penniyhfinia,  Slaje  I  Ujlit  Ral  Transit  Raconitnictton  Praiiect 

PR  San  Juan,  Puerto  Rleo,  Tian  Urbano  Prqjact 

Rl  Pawtiickal-T.F.  Graan,  Rhode  Island.  Comnwler  RaH  and  Mabilanance  FacW 

TN  Mamnhli-  Tannaiiaa.  MadIrM  Center  Ral  FKttnfion  rrolact 

TN  NashvMa,  Tennessee,  East  Corridor  Commuter  Ral  Prajaet 

TX  Oalas,  Texas,  North  Canlral  Ught  Ral  Transit  Exiansion  Praject 

TX  Forth  Worth,  Texas,  Trinity  Ralway  Express  Prqiact 

TX  Houston,  Texas,  Metre  Advanced  Transit  Prejact 

UT  Salt  Lake  CRy,  Utah,  University  Medical  Center  UgM  RaH  Transit  Exiansion  Prqiect 

UT  ^UkeCRy.  Utah.  CBD  to  UMvarslly  UgM  RaH  Transtt  Prqiact 

VA  bules  Corridor.  Virginia.  Bus  RapM  Transit  Project 

VA  Virginia  Railway  Express  Stalton  Improvements  Prqiact 

WA  Puget  Sound.  Washbigtont  RTA  Sounder  Commuter-RaH  Project 

IMI  Kenoiha  Racine  Mlwaukee  Ral  Extension  Project 


14,ii7,1M 


S.S40J7S 


4S8.007   o" 
•,910,11t 
7.t20,10S 
17,t20,23S 


1t,t7t,M1 

3,ti0,0S2 

•S,300,t16 

9,900.131 

2,i70,0» 

13,IS0,1i3 

24,780,327 

2,t70.03S 

IJtOjOlt 


TOTAL  ALLOCATION 


|1.12S,Sa4.S40 


a^  Tkepnmiami 
JmaHengmmidt 


1 322  ^ike  FT  2992  DOT 


Ad 


AiMr  law  195.J7i,  SeOim  3939^  * 
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FEDERAL  TRANSIT  AOMINISTRATKM 
TABLE  8A 


PRIOR  YEAR  UNOBUOATED  SECTION  SSOB  NEW  START  ALLOCATIONS 


STATE    PHOJECT  LOCATION  AND  DESCRmON 


FYMM                  FY2M1  TOTAL 

UNOBUOATB)       UNOBUOATED         UNOBUOATED 
/UXOCATIONS       ALLOCATIONS ^  ALLOCATION 


AKM 

AK 

AL 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CO 

CT 

OE 

FL 

FL 

FL 

GA 

OA 

HI 

L 

I. 

I.   . 

L 

M 


MAMH 
MD 

ME 

ME 
Ml 

MN 

MO 

MO 

NC 

NC 

NJ 

NJ 


OH 
ON 
OH 
M 


HMMiiFwryPniKt 

GMweed.  AlMka  Conmulw  Ril  ProiMl 
BinningiMni- Tramll  CofTidor 
HoKaterlOJIroy  Brmdi  Um  Ral  Extamion  PraiMt 
Los  Angates-San  Oi^K>  LOSSAN  Confttor  ProiMt 
S»  Diago- MM^oart  Corridor  PrajKt 
San  Oiago- Ocaamida^acoiMlido  UgM  Rail  Prajwrl 
San  Joaa  Taanan  MM  UgM  RaH  Protact 
HAIlHiiont  Cammdar  Ra8 


Oranga  County-TraiMttMy  PrafMl 
Roaring  Fork  Valay  Projact 
Stanford-Find  OuideiMay  Connactor 
wnminglon4>o«mlawin  Tranatt  Connoctar 

South  Miami-Oada  imway  Extaiaion 
Orlando«anlral  Florida  Light  Ral  Profaet 
Pinalas  Coiinty4llaMlty  knitiathw  Proiact 
MlMta-NorthLinaExtanaion  RalPrqjaet 
Mlanta^outti  DakaM)  Undhargh  Light  Rail  Prqiact 

Honolulu  bus  Rapid  Transit  Praiact 

CMeago  Matra  Ceramular  Ral  Exts.  A  Upgradas-North  CarNral 

CMcago  Maira  CoiMiulor  Ral  Eits.  A  Upgradas-SouthnMSt 
CMeago  Mads  Cormwlar  Ral  Exts.  A  Upgradas4lnion  PacMie 
Chicago- Ravanaawod  Branch  Una  Projact 
iMianapolis-Norihaaal  Dawmowm  Corridor  Preiaet 
Boston-North  Shora  Corridor 

Boatai  Pfars  Tranatway 

LovMl.  MA .  Nashua.  NH  Comnutar  Ral  ProiacI 

MARC  Expanaion  Programs  (SNvar  Spring  Marmodal  Caidar  A 

Camdan  Rai  Connactionl 

Calais  Branch  Rail  Una  Ragional  Transit  Program 

Portland  Marina  HighvMy  Projact 

Detroit  MolropoWan  Airport  Light  Ran  Proiact 

Mmnaapolii-  Tranatways  Htawatha  Corridor  Projaet 

Minnaapolis.TMn  Cltias  Transitovays  Prqiacts 

Kansas  City  Southtown  Corridor  Project 

St  LoutoMshoUmtCfaas  County  Corridor  Proisct 

Chariotta  North  South  Corridor  Transitway  Protect 

Ralaigh  fHahaaiKChapel  HiS-Triangle  Transit  Pr^ 

Northwest  Naw  Jaraay-Norlhaast  Pennsylvania 

Wast  Trsnton  Rail  Protect 

Naw  York  •  Second  Avenue  Subway 

Graalsr  Aftuqusr^ua  Mass  Transit  Prafsct 

Santa  Fe«  Dorado  Ran  Link 

Ctok  County  RTC  Fixed  GuMeway  Project 

Canlon-Akran«levaiand  Commuter  RaH  Project 

develand-Eucild  Corridor  kmnuvemant  Project 

Dayton4Jght  Rai  Study 

HarrisburgCipital  Area  Tranait  Corridor  1  Commuter  Raa 


It 

2.13i,7aS 

• 

mjiTt 

• 
Nijm 

M1.f7t 

tti.frt 

M1.«7» 
1^141* 

• 

1447M0t 
708.0M 


M0.21* 


0 

•.•0M31 
12.13C.37t 

IJSIJtt 


1t.tM.lt4 

jjanjun 
tjtt^i 

12.13S.37t 
f.t24J3t 
2Jt2.3M 

1.t71.723 


Rai 


3,i433.77t 
tl1.t7t 
ti1.07t 

t 
tt1.t7t 

3 

73SJtt 

t 

t 

t.i47.St7 

2JMJM 

t 

2^2.tt7 

1jn.S7l 

.  t 

t 

tt1.t7t 

•.tt7.M1 
2.t43.23i 
1^4tl.7it 

t 

t 

tllJTt 


7.t2l.ia 

4.ti3.21t 

t 

2J71.t30 

t 

24.7tC.tlt 

0 

2^l7C.Ctl 

14.24CJS3 

12.12C.t3t 

t.3tCJ22 

t 

2.t71.t3t 

4Jtt.C0C 


1JI1.2IC 

4«tC3.21C 

1JI1.2tC 

4tC.321 

C 

4JC3.21C 

3.4C7.2C1 

4«tCS.21C 

tTtCCCC 

Utl'.2tt 
4tC.321 


4JC8.21C 
M71.C1t 
2.t71.t3t 
2.4C2.tt7 

C34.t2t 

2^CJCt 

2Cjl21.CCt 

12J2l.t3t 

11At1.2t4 

3^433J7C 

3.tC3JCC 

1.t71J23 

4.tttjtt 

1.t71.72S 

1JI1.2tt 


Mtl^M 

3.tC2.C72 

t 

4tCA21 


IJCI^tt 

C.733Jt1 
2.7tt.CtC 

2JC2.3CC 

7.3t2J72 
4«42t.2t1 
2.t74J1C 
1.tt1.2lt 
3.tt2.C72 
tt1.l7t 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLE  8A 


PRIOR  YEAR  UNOBUGATEO  SECTION  5309  NEW  START  ALLOCATIONS 


STATE    PROJECT  LOCATION  AND  DESCRVnON 


PA 

PA 

PA 

PR 

Rl 

SC 

TN 

IN 

TX 

TX 

TX 

TX 

VA 

VT 

WA 

WA 


I S9TA  Schuyidi  Vaiay  Metro  Praiad 
PMIadalphia-SEPTA  Creas  County  Metro 
PSlibuigh-NorlhSlior^  Central  Business  Diitiitt  Corridor 
San  Juan.  Puerto  Rice  Tran  IMano 

Pawtuchat  and  TJ.Oraan  Commuter  Rai  and  Maintenance  FacMty 
Charleslon  -  Monobeam  Corridor  Pni(jact 
MempMs-Medteal  Carder  Rai  Extanaion  Project 


t  Corridor  Light  Rai  Prajeet 
Houston  Advanced  Transit  Program 


BurNngton-BsiMiington  (ABRB) 
SeaMe  Cantral  Link  Light  Rai  Project 
Spokane-South  Vaiay  Corridor  Light  Rai  Prejeet 
I  Commuter  Rai  Project 


FY2ttt 

FY2CC1 

TOTAL 

UNOBUOATB) 

UNOBUOATB) 

UNOBUOATB) 

ALLOCATIONS 

AUjOCATION 

3.124.314 

CJCC^I 

13JPCJ4C 

ICC 

^M^JM 

IJCI^ISC 

ijUXSXt 

Ajmjn 

7.3CC4C3 

31.3t4.C1C 

74.2Ct.23C 

1CCJC27C7 

C 

4CC421 

4CC.321 

tMum 

C 

2Mum 

c 

3 

3 

c 

CJt3,1CC 

CJC3.1CC 

c 

CCC.C44 

CCCjC44 

c 

Ct7JCC 

CC7JICC 

IMITW 

iAnjm 

C^1CJ44  ^ 

t 

HM»AU 

1C.C4t^14 

C.4tC.3CC 

4S4311Ci 

CC.C32.C3C 

C 

IJtIJtC 

1JC1JCC 

c 

4CJ32.1CC 

4C4St1CC 

c 

3.CC2jn 

ijmjm 

CC1.C7C 

3;CC2.C72 

4J43JC1 

TOTAL  UNOBUOATB)  ALLOCATION 


$127JC3JCC 


$4C3,i47C474 


IC31.342JC2 


Fiscal  Yean  199S  ami  1999  AUocatums  Extended  imComferatceRqtort  107-308 

NM  Albi^uervu,NML^RtUPMaeet 

OH  Ondmd-Bena,  OHRedUm 

PA  PkilaMpkim  Rmiu^  PASEFTA  SdujOm  VdUy  Mem 

VT  BmriiitgMt-EaaexJmudmCemmmterRml 

VT  BmrUiiglMt-Essex  JameUm  Cemumuter  Rmi 


S2,954,7tS 
992,55$ 

I977,4t§ 

I,9t5,l9$ 


tll,793,9§3  ^ 


^^Iaar^»it*^ift»*fet^»»i**^^<4dr^^»^^ir>wdlWlw^^llil^■^^^|irirf^r<^^^ 
^r»/M  Mrflte  Mmhm  M«w-i»«d»  AlMib  271*  .4VMMIC  ewfi^br  ^f^fOl  at  i^«r  4^ 


yTk* 


mSmaimtS23tf**FY2e»2DOTAptnrrimi»mAei 


Pkhke  LmtieS-lTt,  StcHm  39S§(^  m 


mm 


ef  Tttpn  wiiiw  <r  5ii 
mbemudm 


SSt  ^*eFr2$$2DOTAffnfrklumAa 

*f*Kf  timmmemfkmt  tfiltafnjta. 


mik* 


333  tftm  FYltn  DOT  Af/nrrittum  AdfnkitiujHmdifae  ^tutm  ar 

<for*Hmmm,T«xi 


^aSgkiraM 


I*  sear 


I, 


mFr3M2AtrMH 


2902. 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLES 


FEDERAL  TRANSIT  ADMINISTRATION 
TABLES 


FY  2002  SECTION  5300  BUS  ALLOCATIONS 


FY  2002  SECTION  5300  BUS  ALLOCATIONS 


STATE  PfKMECT 


cur 


■M-Mi  Cemmunttir  Tramit  I 


AL  AMMiM-TemWakw 


County  Transtt  Auttwrity  busM 


AR 

AZ 
AZ 
AZ 
AZ 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 


HuntsvM*  PiMe  TramM  miMinoM  tacMy 

UMvmtty  of  NofOi  AlabMiM  lrana«  proiKls 
Univwatty  of  SouKi  AlabMM 

I  tor  iMbwi,  rural.  aMarly  and  dnabtod 


CWif  uf  Olanrtali 

Phoanix  Ragienal  PuMc  Tranaportabon  Authority  buaas  and  bua 

Sun  Tran  CMO  raplacanHnt  buaaa  and  tocflitiaa 
Tucson  Mamtedal 

AC  Transit 


Antotopo  Valay  tranait  authority  bus  taciWios 
BoKa  Vista  parte  and  rids 


City  oft 

Cily  of  Calabasas  CNO  smart  shulfla 

City  of  Carpimaria  aiaetrie^aaolina  hybrid  IMS 

City  of  Conanarea  CNO  buaaa  and  bus  toctiitias 

City  of  Frasno  buaaa 

City  or  Menrowia  nataNal  gaa  vaNda  kiaSna  todtty 

CKyolSianaMBdrab 
CilyofVlsalalrawH* 


ALLOCATION 

t8M.017 
1v«M.0M 
2.17t.0M 
1.aM.M1 

vmjm 

4M.B16 

Mn.i4* 

44M13 

a47.n7 

M0,02> 

tfmjM 

4.N0,1« 

173,28s 
•,«S>,tS3 

1,732.BS1 
t772.0S1 

4IS,01S 
4a6,018 
4SS.eiS 
a47,8l>7 
34S4H0 
MC012 
2S7,gSS 
4M,0W 


STATE  PROJECT 


743,122 
2S7,S0S 


iCMOtacOly 
County  of  Amador  bua 
County  of  Catawaraa  bus  flaot 
County  ofB 
Oavis. 
B 


Trana«.CNai 

CNO  buaaa 
Valay  CNO  bus  I 

VaSay  Transit  Authority  busos  aid  tocMly 


2,«r«,«79 
S4S,810 
aS7JH7 
117,S1S 

4703« 
M1,82t 

vujun 

ntjm 
tajm 


I  Maire  TranaportaHon  Authority  rapid  buses  and  bus 
I  County  Tranait  CNO  busas 
cay  of  Modeala,  bua  facMioB 

I  Tranail  tocMty 
I  Transit  maimani 
MUM  Canttal  Conlroi  FacWy 
Municipal  Tranait  Oparalsrs  CoaUtien 
Norfli  UMah  Transit  Cantor 
OrangaCoutrty 


M7,l«7 

tMkWl 

2W.00I 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 

CO 

CT 
CT 
CT 
CT 
CT 

DC 
DC 


a 

FL 
FL 

FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 

OA 


r  County,  CNO  bus  prqfoGl 


S7i,an 

2t7,0W 
MN,11C 


CimVMayTi 
FaSpringaCNO 

VHbA 


1JWJ 

V 

mtjtn 


SOflOIIM  CouHiy 
South  Faaatfana 
Sun  Lino  Transi 
TranspartHJanHubt 
Vote  County,  CNO 


2.f7M*7 


niiiHnQ 
of 


EMt  fwdOMn 
OrartarNawl 

I  a  -  ^^-  -I  J  M  ■  1 1 1 


7,t72,72S 

S,1t7,aS2 
41SJ12 


WashinglBn 
Fualcal 


Tranait  DIalfict  CNO 
bus  rapid  trarwHway 


Aroa  Tranait  Auttiority 

rrEA2i) 


vaiiiels  pro)srt  (CarwiDOT) 


Cout«y 

rfonoB  nspntm  ii 
CounlyUTA 

■Qlonfll  TnwiMi  SysHMi 
AfM  TraiMll  Autlioflty  biMM 
TmuH  Aiitlioflly 


Authority  (LYNX)  bus  and  bus 


S,t10,3t1 

2J7MW 
4,M1,S«1 

4,a«.iai 

u 


4SM1S 

ijsi,ssi 

742JD 

742JB 
2J7t,M7 

sn,Mi 


FalmTran 
PmmIm  Si 
Sown  FImmb 


Tramtt  bw#B>  ftKNcys.  wid  inlonMliofi 
Trarall 


MM.11* 
S,SM.11« 


Ti 

TALTRAN 

TrMlaKCypranCraak 

VOTRANbuoaa 

IMnlif  Hiwiii  ApM  TrsMtt  bus  wid  bus 


and  administralion  fMiNty 


TfMisil  SyiAMi 


1,IS0,08B 

2f7,on 

M7,tB7 

uTjm 

ttS.012 


I  RflpM  TfsnsH  MMnonly 

vhSOHHIl  AfMlTlSnMl  blMOS  MM  DIM 

Cobb  County  Conmunlty  Tranoil  bus 
lofTranaportaSor 
I  Tranoit  Aulliorily  oxpraas  bus  program 
tCounty 


asMi2 

M4jS17 

4H0MS 

2.722JM 

742J22 

M4S.174 


M48.174 


7,saia» 

T4SJB 


IM 
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FEDERAL  TRANSIT  ADMMBTRATION 
TABLES 


FEDERAL  TRANSIT  ADMINISTRATION 
TABLES 


FY  2002  SECTION  5309  BUS  ALLOCATIONS 


FY  2002  SECTION  S30»  BUS  ALLOCATIONS 


STATE  PROJECT 


ALLOCATION 


ALLOCATION 


MM.14S 

MiMra 

S,Mt,11« 
1.7S2JM 

tnjm 


AIqw  Counly  PubSc  TramK 
Anifiuni  County  TransportBtton 
Birry  County  Transtt  buMt 
Bay  ATM  Transil  Aulhortly 
Bcfftan  County  Dtpflfftmont  of 


H.MI 

najm 


Ptannlng  «td  PuMte  Vltaika  busM 


MTMW 
M«.M7 


m 

m 
m 

M 
M 
M 


KV 
KY 
RY 
KV 
RV 
KV 
KV 
KV 
KV 
KV 
KV 
KV 
KV 
KV 
KV 
KV 


CttyafFrMkfMtlnMil 

M|y  of  HbmmMb  Immss 
t  County  paiMnf 

f  Transtt  AuMwrily 


IttiMS 


CmMI  KMtucfey 


WMW.  culMMy*  ««d  but  I 
Aeiian  Coundl  buMS.  VMM.  eulaiMy*  Ml 


MM17 


CoMiwnily  Ae«Dii  Coundl  of  SouHMin  K««iidqf  bUM*.  Mm. 
KoHlueky  M««r  FooMk  buooo.  MM.  cutoiMys  Mid  bus 

r  oanieot  buMs.  wafw,  cutaMwy*  and 


4M*1 

1M.IM 


7MK 


Tranoil  Auftorty  ornorthora  KonkKtqr 
TnraK  AuHio(«y  of  Mwor  car  buMo  ond  bus 

Tnml 


Capital  Aim  Tnmspoftaiian  AultMrtly  busos,  bus 

Chartovoa  Counly  PuMIc  Transit 

City  of  Mtas  busos  and  bus  heMbas 

wrawiora  wouniy  ironspuiuuuii  Muoioniy  dums 

Dalla  County  Tranail  Authority 

Dotfolt  Dopofftmont  of  Tnnspofiotton  bus  foploconiont 

Easlam  UP  TransportaKen  Authority 

Wnt  Maaa  Tfanspcrtlion  Authority  rapiacswsnl  busai 

Ofaator  Lapoar  TVanspoflation  Auttwnty  bus  and  bus  iMtMias 

Harbor  TranaX  bus  and  bue 

bHaruitan  Transit  Authority 

Inlsrurban  Tranalt  Partnaratiip  aurtaco  tianapottalion  oonlsr  (Qrand 

Ionia  Aroa  Transportation  Oial«Mda 

Kalamatoo  County  Cans  A  Van  buaas  and  aquipmai* 

Kaaiaslia  Pubic  Tranal  busas 

LivinQslon  EssontiH  Tfonoponotion  Sofvico  dubos  ond  oQuipnMnl 

LudinQton  Transit  Fodnty 

Maniuotls  County  Transit  AiMiorily  busos  snd  bus  tocMty 

MkKand  County  busos 

Milan  PuMie  Transit  busos 

MusksQon  Araa  Transit  Systani  fscaity 

Noittiani  Oakland  Transportotton  Aultiorily 

SaultSte.  Mario  dW  a  rids 


ia,7M 

41 JM 


Mt.fM 


ai.iM 

3M,7S7 

ia,7M 
UTjmr 


ntjim 


ntjam 
tt.m 


i»tji 


MM19 


bus  and  Bus  roialsd  (Bcttlias 


1,« 

■ 
■,14t.»1 


SuburbonMsbMly  Authority  far  WoBJonil  Transportation  busos 
Van  Buran  Counly  Pubic  TransH  busas 

OuMh  Transit  Auttuirity  busos.  bus  fsiHiii.  and  aquipniant 

r  Minnooota  Tranail  Aultiarlty  bus.  paralransll  and  (lansit  hub  (MNDOT) 
t  (TMin  Citios) 


4IM1I 

af7.SN 
«.711.Mi 


bitai  modal  pwliing 


Mowor  County  Public  Transit 
Rush  Una  Corridor 
SL  Cloud  busos,  bus 


MMII 


LA  St 


It  Tammany  Pviah  park  and  lido 


4«.0U 


I  Transit  Authority  I 
■i  H  ubtpn  b^armodai  banal  osniw 

I  TiwHMOilalInn  btm  hili  snil  Ttn  Ir-'-rr 


mjBi 


tmjm 


Tranal  Authorihr  (Amoabury)  buaos  and  I 
Trmwl  Authority  (UvMonea)  buaos  and  fe 


Muiilathuiilb^snwsdsllnliiandpartiinqinRldiburB^ 
I  TtmsI  Authority  bus  facMios 


iMttty 


4M.I1I 
4M.M* 


HatnasbuiQ  iniannodal  laOMty 

Cab  Cars  paratranal  facMty 

Kansas  Cly  Araa  Tranal  AulhoiNy  buaas  artd  ra 

Kanaas  Cly  bus  rapid  tranal 

NsaouriPadlcOapol 

OATS  buaas  and  bus  tecMios 

MM.11I 

1J 


radio  oQuipnisnt 


and  Capo  Oiradoau  Countiaa 


i.mjM 

MH.11I 


4N,t1S 

MSI.11S 


4IM1S 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLE  9 


FY  2002  SECTION  5309  BUS  ALLOCATIONS 


STATE  PROJECT 


MT  RawaH  County  Ceundi  en  aging  bus  fMMty 

NE  BuRWe  County  buM*  and 


NV  La*  VogaaBoulMWd  North  ConMerBRT.clMni 

NV  Ragional  Transport  CoHWitaaienorSaullNmltavada  bus  rapid  transK 

NV  Wsno  Bus  WapM-ftansM  high  cspsdtyarthailitodbusos 

NV  RMwAparfcs  busts  and  bus  fMilitiss 

NV  Rone  Suburban  transit  cooehos 

NH  Oranils  State  ClaonCilissCeaMienCNO  buses  and  (KiMies 

NM  Town  of  OssipaeinuWmodaivisiler  center 

NJ  Bergan  intarmedil  stations,  parti  and  ride  and  shtMe  service 
( County  jKney  kanail  buses 


NM         AlbuquerqusAlvaradeTransportatienConlar  (phase  0) 


LasCruces 

SanU  Fe  buses  and  bus 


VMageafTaosSWVaSay 
West  Side  Transit  (MiMy 


busandbustedNlies 


Ceiriral  New  York 
areolar  OlensFsl 
Long 


Transportation  Authority 
bus  fadWy  lenovation 
iiilef  modal  lacrfHies 


NV 
NV 
NV 


NV 
NV 


NV 
NV 
NV 
NV 

NC 

MO 

OH 
ON 
OH 
OH 

OK 


on 
on 
on 

on 


MTA  Long  Island 


New  York  CRy  DapL  of  Trmsportation,  CNO  buses  snd  tadHlies 
I  Froitfisr  Tranapertabon  Authority  buses 


Saratoga  Springs  i 

StaUen  Plesa  cemnwlar  perking  lot 

SuKven  County  CoordkMled  Public  Transportation  Service  bus  (adily 

ToHiplDns  Censdidstod  Aree  transit  center 

Tompkins  County  replacement  buses 

Union  Station  Oneide  County  heaHM 

Vfcitchsrtar  County  Bee-Line  lew  emission  buses 


and  bus  facWias.  and  n«al  transit  vehicles 


Dayton.  WMght-Ounbor  Tranail  Aeeees  Prelect 


Ohio 


Central  CMahoma  bamtt  facMes 

I  Dspailmai*  of  Transportation  transit  program 


ALLOCATION 


•44,S1« 

SM.017 


4.46S.131 


3.M0.116 
4M.016 

•90.021 

2.320jn 

900.012 
2.476.079 

40S.01B 
4SS.eiB 


•00.020 


40S,01S 
9.71X000 

1J00.0B0 
9,217.S04 

40B,01S 
2.070.007 

921.700 


2.470.079 

2.478,073 

2S7dMO 

•00.020 
1.001.000 
400,010 
400.010 
017.770 


1.297.S90 


9,400,102 

•00.020 
2.722.000 


FEDERAL  TRANSIT  ADMINISTRATION 
TABLE9 


FY  2002  SECTION  5309  BUS  ALLOCATIONS 


STATE  PROJECT 


ALLOCATION 


Satan  Arao 


TrarMKiCNO 


on 
on 
on 

M 
PA 
PA 
M 
PA 
PA 
PA 
PA 
PA 
PA 
PA 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
M 


County  Ti 
County  bu—B  (MM  CoMiiMaCeuneO  of 

ABoona  bus  taeWy  (TIA41) 

Area  Trviatt  AuBMrtly  of  North  CoMral  M  buoes  and  I 
AraaNsi 
iCountyi 


MtfVM 


2JT0J0T 
400J1B 


iCounty 
Centra  Aioo  TrMNportMan  AuBMrtty  CNO I 
County  of  Lackanwnm  Traisft  bus  I 
MaBtaMlTiwiaBI 

t  TfWMpoflnon  Aullioflly  buMs  wid  I 
r  syMW  County  Tramll  I 


2.772J01 
742JB 

9.207.000 
742.BB 
7aaj29 


SMgSvS 


Aiilnortly  bus  fMMty 


bidtaw  County  Tranatt  AuBiorBy 

LsHIgh  and  Nsrthampton  Ti 

Lweme  County  TraiiaM  AuthorBy 

MM  Men  VaOay  TranoB  AiitnorlQf  buses  and  I 

MM-ODunty  TranoB  AuBMrily  buM*  and  bus 

MoffWM  County  Traran  Aulnofny  porti  wm  1109 

Montoomwy  County 

Port  Aulhoftty  off  ABophiny 

^ — ■  ^ —  J--  -  «» 

nOa  fffOOO  UOIIMI 

SchuyBdiTi 

SoiBheaolam  Pennsylvania  TransportaBon  AuthorBy 

Somsraet  County  TranapiitBHon  SystSMrbueaa 


1.297  J9a 


307  JOO 
M7.007 
207 JOO 
004.017 


2.20,000 
400,010 

aoo,Bi2 


utjmr 


PA  YortiCountybue 

M 
N 


1.4 
4.401^191 


Una 


CgWa  Sioua  Trfte  bueea  and  bus  I 
ISiausTrftet 


00^*01 
2.2Z7.00S 


1; 


buses  and  bus 


•.712,20s 
9J00.110 

zjtnjm 


CenbyTrensttl 

Clackamas  County  seutti  corridor  Iranstt  imprDvemoitfs 

Port  Clelaop  Shultfing  sysism 

Unoobi  County  BansportaHon  ssrvice  dMrict  bus  garage 

MMweuhee  TransB  Center 

Rogue  VaOey  TransB  Olslrlct.  CNO I 


9.712,000 


74.2B2 
100.000 
041.B2B 


TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


>Tr— BADAr 

I  TTanaB  buass  far  Toms  A  S  M I 

I  M6Miy«  mtm  pononQ  MGony 
I  Tranow  poffc  ono  iMo  1 
BrowmvMft  muMmoM  I 
C19M  IMro  poflK  «id  rido 
Cfty  of  HunlovMo  bmoo 

rT/MBllPa 


742JB 
900,012 
742.88 
742jn 
900.019 


Pert  WferBi  T^ansportaNen  AuBwrtty  CNO  buees 


MTJ07 

1J97.890 
408,018 


r  CinP^MO  poni  ond  rido 
I  Mofei  siPnl  CofffoorMOBiBf  plon 
Ubarty  County  I 


971,801 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLE9 


FY  2002  SECTION  5309  BUS  ALLOCATIONS 


STATE 

TX 
TX 
TX 
TX 
TX 

VT 
UT 
UT 

VA 
VA 
VA 
VA 
VA 
VA 

WT 

VI 


WA 


PROJECT 

S«i  Antanie  VM  IMro  TranaH  Auitioftty  dMR  ftMl 

T«w  Tadi  Univwitty  buMB.  p«fc  and  rids 

I  JtmnM  walrtttnmK*  and  Mliiiiiiilf  rtnn  iMiWy 
OMrtetpwkMdfid* 


)  ragiofwl  Mwmodal  Iraraportirtian  Mfitan,  Utah 
UtaKTiamil  Aidtwitty  and  Pwk  CHy  Tramit  bus«s 
UtahTianattAuttwiilyl 


Colonial  VMHamslMig  CNO I 

r  Ketmond  TiMMit  Dovnitewm  Trafwit  Cofiter 


PolOflMC  m 


Tranaportailon  Commisaion  busos 


Vonnoni  M*  Tranal  *wiii«iw  ItaaWiylwid  buaoa  and  tacWy 
Virgin  Islands  Transit  (VITRAN)  busoo 


( TiiapoitaBsn  Contaf 
C«y  oIKont  fae«l>«««l  Trans*,  iransil  and  lrans««lalod  taeilillot 

Evorott  Transit  buoas  and  vans 

l-C  Trads  CoRtdorMtli  St  tedtty 

Issaquah  Hl0Mands  paifc  and  rido 

King  County  Transil  OtisiMsd  DsvolofMnont  Proiwris 


Pisres  Transit 
Snotwrmli  county 
Spoksna  Transit  Auttwrtty, 
Sound  Tranalt 


ond  s<|u^imatw 


Washington 


I  Tranalt 
OraysllarborTi 


UnkTrana* 
Moaon  County  Ti 
Valsy  Transit 


Huntington  Tri4tate  AuMwrlty  bus  tacMty 

I  paildng  fscMy 


Authority  buses  snd  bus  faeWios 


busos.  bus  tadWos,  and  oquipmant 


landbusi 
WV         SouthomTolanArao  Rapid  Transit  bus  facMty 


TOTAL  ALLOCATION 


■  TtfT 


ALLOCATION 


1.732.a81 
4t6.01S 
tM,029 

'4M^C 

2.t70,0S7 
4t6,01S 
9M,02t 

ttO,029 

9M,02t 

MM.102 

2.478.073 

2,t7S,OI7 

M0.02t 

4tS.01S 

tt1.09t 
1.7».fi1 
S.MS.1t7, 

tt0.02t 

2.47S.073 

M0.S2I 

t«406.27t 

28,711 

438.818 

818,747 


882J88 

881,181. 
742,822 

742,822 
1^80.888 
SJ88,118 


18.1 


486,818 


8818.781.888 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLE  94 


PRIOR  YEAR  UNOBLIGATED  SECTION  S309  BUS  ALLOCATIONS 


MWMOMMAMMWMW 


STATE 


Tjv^ATjjJwyjvMVWVWViVi'iVivriV"*"'''****'' ■■■«■■»■■— i 


PROJECT 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CO 
DC 

oe 

n. 

OA 

OA 

HI 

lA 

lA 

8.   - 

8.' 

81 

KS 
KS 
LA 


FY2»9»UiuMigtUdAUoemlieiu 

AK-  Anchorags ,  Intsnnodal  FacSNy 

AK  Fsirbonks.  Intsnnodal  rail/bus  Iransfsrtacility 

AK  Junoau.Da«Mita«»nmasstrBnsNfMilily 

AK  WssWa.imsnnodalfaGHtty 

AL  Birmifigham-«Mlarson  County,  Busos 

AL  DolhsnWlragrass.VshiGiss  and  transit  fBdMy 

AL  HuntswiBo.  Spses  and  Rodiat  ( 


Montgomary.  Union  Station  mtarmodal  cantor  and  busos 
Wilcox  County.  Ooss  Band  Parry  \ 
BaN.  Busos  snd  bus  1 

COIIIIIWfCtt«  BlISM 

Cudahy.  Busos  snd  bus  I 

Lodi,  MuNtoiodsl  fMilty 

Los  Angslos County,  Foolhii Trsnslt BusM and HEVvohidos 

Moyweod.  Busos  and  bus  fsciiitios 

NarwsMt.  14  Corridor  inlsnnodai  transit  cMilart 

Rsdtands,  troNoy  proiscl 

Son  Bemardmo,  trsin  station 

Santa  CIsfita.  Bus  mointsnancotadlity 

Sonta  Clarita ,  Bus  msimanonco  tecility 

Santa  Cniz.  Busos  and  bus  fadStias 

Santa  Maria  VaBay/Santa  Barbara  County.  Buaos 

WoitininHar.  sanior  dHsan  vans 

Cotorsde,  Busos  and  bus  teciMios 

Osorgotoim  Univorslty.  Pual  Co8  bus  and  bus  tociitios  program 

Washington.  O.C^  Inlannodal  Transportation  Canior.  OMrict 

Miomi  Bosch,  sisctric  shutds  sorvico 

Chatham.  Aroa  Tranalt  bus  transfar  < 

Ooorgia.  Rogional  Transportation  Authority  busos 


Cadsr  Rapids,  intsnnodal  facMtty 

Fort  Dodgo.  inlannodal  FadMy  (Phoso  8) 

East  Mo8no  transit  csntar 

Mnois  stalawids  busos  and  bus-rdstad  oquipnwnt 

Gary.  Transit  Consortium  busos 

Oirard.   buaasandvans 

Oirard  SouHMOSt  Kansas  Community  Action  Aganey 

Baton  Rougo.  busos  snd  bus^dalad  tedNbos 

JoMsrson  Parish,  busos  snd  bus^rdolad  todNbos 

Monres.  busos  and  bus-rdstad  fadttias 

OroonSaM  Montaguo.  busos 

Msrrimaclc  Vdtay  Ragiond  Tranalt  Aidhority  bus 


mdnlananeo  tadUty 


MN  Northatar  Corridor. 


UNOBUOATED 
ALLOCATION 


1.847,188 
1.471,848 

881.888 
1.228,8m 

484J28 

188,218 
4^08,478 


88.118 
1M,21S 
36S,18« 

117,781 
S33.SS1 

82,788 

117,781 

1,228,888 

784J78 


1.228,888 

741^28 

1,721  J22 


147.184 

12S.718 

2,482,788 

788.821 


1,882.188 

8478.887 

88.148 

887.712 


888.787 
478.838 


44.148 
284.818 
488.847 


8.831.848 

88.772 

128.888 

818.881 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLE9A 

PRBOR  YEAR  UNOBUGATED  SECTtOrTsMM^lis  AL^ 


MMWVMWW 


STATE 


PROJECT ,  J 

I  Counly  busM  «id  I 


9Wl09  fmit  wtotnft  cHsflbMO  SMVic# 


St.  Louis,  Bl*€l8lt  Inlifmodiri  Conltr 

nvflsof)  CounQf  muMnioGH  cwinf 

imnn  uvbi  iMwsng  wib  aswopnMni  mmiim,  duns  ana  dus  wcsribi 


NO 


NJ 
Ml 
NJ 
Ml 

MM 


NiMf  •MffMy  Transtt  flftsRMttw  nnl 

nSwvfWMy  I  rVIMI  JmNY  SnUCDO  DUSvS 


U*»T«ho«CNObuMS 

WmHos  Courty  tratisil  improwmwiU 

I  AucMOfiuni  IntennodH  Cmmt 


NV 
OK 

ON 
OR 
M 
M 

m 

M 
PA 
PA 
PA 

ac 
se 
se 
sc 
sc 
sc 

SD 
TN 
VA 
VA 
VA 
VA 
VA 
VT 
VT 
IT 


MA 


'PuvMHii  County*  vons 


Uncoln  County  TransH  Distrtct  busM 

Soulli  Moire  Aioo  WopM  Transit  (SMART)  msinlsnsnco  fiscMty 

vKy  Of  aMPiwHiovvii,  smnnooBi 

Foyotls  County,  inlwmod 

W  SOtn  Strest  Stsuun 
t  County  bus  ImWos  and  busos 

iTswmsN^lntsnnodBiBusTranipoftsttonCsntsr 
wiBsnvigHin  vouray  snsnnocni 
I  FocMly 


» Poo  Doo  buBos  and  facMtios 
OfoonvMo  to'snsit  oulnoffity 
AflrHBv^vaRifw  rogwnM  inw|ioi  louon  ounioniy 
SouOi  CwolM  SIMnvtda  VMiMl  Transit  EnttrpriM 
Tranai  mrniwgmm*  of  Spitonbufg.  Incarpcralad  (SPARTA) 

Alaxandria,  biis  iiMJnlMnneclkcMly 
Aiuandrta,  TranaK  Canlar 


( ConMor  PHk  hhI  fUdi  Exprau  Bus  Pregran 
rechwiond,  OWTC  bus  msintmsnc*  t^aty 


Oram  County,  Oml  T^VMtt  Authority 
Orafys  Hvbor  County,  buaos  av 
Kina  County  MMro  Alsniic  and  Conlral 
King  County  pork  and  rida  osponaion 


220,S7t 

M1,8M 

M1,0W 

1,22I,3W 

2,M3,2M 

1.177,S14 

2M,0S7 

2.S43,2M 

4.MMn 

1,71M1t 

1,22MM 

1,22CaM 

27*421 

2,tm,0t2  af 

•M,7t7 

2S,M1 

1,W2,1M 

1.103,732 

4C1,11S 

231,28P 

248,274 

1N.21t 

800.000 


1,220.3S» 
171,001 

1.471,043 
018,000 

1,220,300 
700,210 
882,000 
400.647 
3*2.430 

1,100,030 
600,007 

1.471.043 

4MJM 

001,000 

100,210 

1,002.100 

1,220.300 

400,047 
24SJ74  & 


1,220,300 
1,471.043 
1.324,470 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLE 9A 


PRIOR  YEAR  UNOBLIGATED  SECTION  5309  BUS  ALLOCATIONS 


jiA;jwiWyjJUifLnnnr.nrLar.nn.n,nfrrnnTi *" '"* ■■■■■i 


STATE 
MA 


MV 
MV 


FY2001 

AK 

AK 

AK 

AK 

AK 

AK 

AL 


PROJECT 


UNOHJOATEO 
ALLOCATION 


AL 


AL 


AL 
AL 


AR 

AR 

AR 

AR 

AR 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 


Piarco  County  Transit  busos  and  bus  tecWIio* 
Soquim.  ClaNam  Transit  multiniodal  eontar 
Spekano.  »ev  buaos 

PartioraburB,  intomwdal  transportation  tediity 
Most  Virginia  Statawida  Marmodal  facility  and 

Subtotal  FY  20M  UnoUigated  Allocations 


Unobligated  Allocations 
Alaslca  Stala  Fair  parti  and  rida  and  passongcr  shuttia  systam 

OanaK  Dopot  intermodal  faelMy 

Fairbanks  Bus/Rail  mtarmodal  FaciMy 

Homor  Alaska  MaritinM  MndHfi  RoAiga  mtarmodal  and  wakwm*  camar 

Port  McKonzia  intarmodal  faditios 

Ship  Ciaak  podostrian  and  bus  facilities  and  intarmodal  cantar/paiMng  garaga 

StatowMo.  bus  and  bus  facWtios 

Birmingham>lcflarson  County  Transit  Authority  busas  and  bus  fMiHtics 

Univaraity  of  Alabama  Birmingham  hial  COM  bus 
Dathan<Miragrass  Transit  Authority  busos  and  bus  facilities 
Alabama  AAM  Univarslty  busas  and  bus  taeilitias 
HuntsviUe  International  Airport  intarmodal  center 
Huntsville  Space  and  Rocket  Center  intermodal  center 
Lamar  County  vans 
Lanett,  vans 
Alabama  State  Docks  intonnodal  passenger  and  freight  feciNty 

Mobile  Materfront  Terminal 

Univaraity  of  South  Alabama,  buses  and  bus  bcMUes 
Montgomery  -  Moulton  Street  bitermodal  Facility 
Montgomery,  civil  rights  trail  troNeys 
,   Univeralty  of  North  Alabama,  bus  and  bus  facilities 

Shell>y  County,  vans 

Tuscaloosa  interdisciplinary  science  iMJilding  parking  and  intermodal  facility 

Central  Artcansas  Transit  Authority,  bus  and  bus  facMies 

Nevada  County,  vans  and  mim'vans 

Pine  Bhiff,  buses 

River  Martlet  and  CoHege  Station  UvaMa  Communities  Program 

State  of  Ariumsas.  smaH  rural  and  eMerly  and  handicapped  transtt  buses  end  I 

ArMheim,  buses  and  bus  fadNties 

Broa,  iNises 

Calahatas.  tnises 

Commerce,  busos 

Compton.  busos  and  bus-related  equipment 

Culver  City,  buses 

El  Dorado,  buses 

B  Segunde,  Douglas  Street  gap  dosura  and  intermodal  fteiWy 

FolMm.  tianalt  stations 
Fresno,  intarmodal  tedMies 
HumbekK  County,  buses  and  bus  Ikdlities 
City  of  Uvermora.  park  and  ride  fBdOty 
FoothM  Trandt.  busos  and  bus  faeUMias 


001.008 
1X71 J43 
4,414,820 

673,030 

S121.231.41* 


0080.310 

2J70.840 
3.088.878 

841.788 
7,427,381 
4J61,S74 
1,430,808 

000,310 


742,738 


4J01J74 

48,018 

247  J7S 
880,316  4' 

4,061^74 
2,476,707 
^070,040 

247,678 
1.800,630 

190,083 

0,407  J01 

1,044,702 

00,120 

207,102 

2.440,221 
247,670 
140,047 
406,167 
000.316 
247,670 
742,730 
406.107 

2.070.001 

1.406.4n 
406.167 
406.167 
406.167 

2,476.787 
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FEDERAL  TRANSIT  ADMNBTRATION 
TABL£SA 


FEDERAL  TRANSIT  A0MMSTRAT10N 
TABLEIA 


PRK)R  YEAR  UNOBLIGATED  SECTION  5309  BUS  ALLOCATIONS 


PRKMt  YEAR  UNOBUGATEp  SECTION  S3M  BUS  ALLOCATIONS 


STATE 

GA 

CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CO 
CT 
'  CT 
CT 
CT 
CT 
CT 
DC 
R. 

OA 

OA 

OA 

OA 

M 

lA 

lA 

lA 

lA 

lA 

lA 
^  lA 
'  lA 

■) 
'  ■. 

L 

M 

M 

M 


PROJECT 


UNOKJOATED 


MUMMMMMMM 


STATE 


Transil 
County,  but 
buBtedMy 


CcMldon,  bUMi 


I  Transit  Auttwrtty,  busM  Mid  buB 

SunNfM  transit  SQsncy t  dums 

PlaMT  County,  buaot  and  bus  tecMlios 

Hay  Visto.  ihuttis  busos  and  bus-rrislsd  squipnwnt 

Radlsnds,  IroMay  praiact 

Riato,  Mannodal  (MiKy 

Rwaraida  County,  buaaa 

Sacramantot  buaaa  and  bus  facaRiaa 

San  Bafnaffdtoi^  train  italiiwi 

Santa  Oaibara  County,  mini  buaaa 

Santa  Clara  Vritoy  Tranaportation  Authority,  busos 

SanUCIarita. 

Santa  Cno. 

I  County,  buaaa  and  bus 


M1,1M 
M7,S7» 
874,389 
4M.1S7 

1.M0.«M 
N0.318 
4M.1Sr 

2.»7D.MS 
7t2.2S2 
644.873 
486.187 
888.318 


Viata,bus 


Nsw  Hbwmv  ti 
Pmw  bOffiooni 


Wataftoury.  buB  I 

Ooergalawn  UMvaralty  lUal  caa  bua  program 

( (indudbig  TaBahaasaa) 


884,188 
237.878 
486,167 

888.316 
188,883 
287,884 
1^83.488 
4J81,S74 
742.738 
888,316 

888,316 
886,316 


Chatttam,  busos  and  bi 

Cobb  County,  buaaa 

Oaafgia  Hagianal  Tranait  Audwrity,  buaaa  and  bus  faciitios 

Honoluhi  bus  and  bua  IMtty  impravamants 


1.237 J84 
2J78J46 
6.841J88 
1,188,378 
1,188,378 
883.221 


t  and  bua  faditioa 

t  City  nHdHmodai  graund 
Sioui  City  TnBay 


and  raialad  a^uipniant 


EvansvaH,  biiaaa  and  bua  fadatias 

Oraalsff  Laisyalto  PubSc  Cofpof alion  *■  WaDasn  L^andvig 

Oafy  •  Adam  Eaniamin  inlannodal 


883.221 

631,788 
1.284J86 

247.678 

1,486y472 

1.488y472 

782,282 


M 

M 

KS 

KS 

KS 

KS 

KV 

KY 

KY 

KY 

KY 

LA 

LA 

LA 


LA 
LA 
LA 


Kansas  Clly, 
Kansas 


•TTi 
ITS 


nval  liansN  busos 


Wyandotte  County. 


Hardm  County, 
LaiinHlon,  LaxTran. 
LauiavMa.  bua  and  bua 


Plaquaminas  Parish  fany 


St  Bamard  Pariah 

St  Tammany  Pariah  porti  and  rida 


AUjOCATWN 

2J78.848 

2.878,881 

M7J78 

2.878,846 

327,182 

347,678 

188,188 

287,884 

3^488,188 

2^78,846 

38,816 
48.818. 

18.888 
887.884 

1.237  J84 
133.888 

1.486,376 
888,316 
282.143 

1.237  J84 


8M  Bartcshira.  busas  and  bua 


Lawa8.tranaithub«idHalaStraatbusmaiiilaifnoteptri«ioni 
Mairimack  VMay  ftogional  Tnnait  Auttiorily.  bus  facility 


I  tMcMtifi  FUchbufQ 
SpringWald.  intannodal  tac88y 
Wobum.  buaaa  and  bi 


8K) 
8K> 


Bansor  intannodal  mnapoftiMen 

Statownda.  bus.  bus 

Detratt.  busas  and  bua 

SMART  community  tranalt.  buaaa  and  parairanait  vMdaa 

Pint,  buaaa  and  bua  fscMliaa 
Upaar.  muMUnodiltranaportalion  tacaity 
Statewida.  buaaa  and  bus 
TravaraoCity. 

St  Cloud. 

Soulhoaat  NIaaouri  TranaportaHon  Sorvioa  bus  and  bus 

SouMwMal  Maaouri  State  UnivoraHy.  intermodai  facWy 

OATS  busaa  and  vans 

State  of  Mtesouri  bus  and  bus  fMaWaa 

BrooMtavan  muNimodal  tranapoftation  eonter 

llairiaon  County.  muMmodai  cat<ar 

Pieayuno  muNimodai  canlar 

State  of  Wiaaiaaippi  nMHransK  vahictea  and 


888.316 
888.316 

884.188 
888.316 

1.237  J84 
486.1S7 
247.S78 

1.381.883 
486.167 
247  J78 

7478.888 

3.881.288 
2.87«ja 


486.167 
48.618 
288.288 
888.316 
2.184.418 
888.316 
888416 


818.882 
888.316 

1.486.472 
843.786 

2J78.S46 
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FEDERAL  TRANSfT  ADMrnSTRATION 
TABLE  SA 


FEDERAL  TRANSIT  ADMINISTRATION 
TABLE  9A 


PRIOR  YEAR  UNOBUQATED  SECTION  S309  BUS  ALLOCATIONS 


>/LfJAfU^-^^W^/VVV1ffJyAVVVWW^V^^^^WV^ft^^^^lV '■'**'****' '***"**^**"**"*****^^*** 


PRIOR  YEAR  UNOBLIGATED  SECTION  S309  BUS  ALLOCATIONS 


UNOBLKMTEO 
ALLOeATKNi 

MO^S 
742,7M 
4M^1f7 

4N.1S7 
SJS1.2SI 
3Jt1.2« 
4J61J74 

742,7M 


LMCiiicn, 

CiMli  County  bM 
tain  Titos  CNO 


toCMty  >  Hvidwon 


NV 


Wbsiios  County 


flfid  Ssp  HRreoTt  ivriM  wiQ  rans 


SuMmr  County. 
Sytacuoo.  buMo 

ToiNpMfM  County) 


vans 


iifiiitiinoiit 


MV 

m 

OH 

ON 

QIC 

OK 

CK  • 

OK 

OR 

on 

OR 

OK 


County. 


1.i 

4M.1Sr 
1.2S7JM 

MO,»M 

2J70.MS 

4aC1S7 

a«7,sn 

«<41t 

M.0S2 

247,S7t 

M0.31S 

4M,1S7 

1.2S7JM 

S.144.aN 

•1l.tM 

iM,oa 
Me.iif 


Oliie 


City  bus 
buaand 
Trfn  Trant«  AuHwrNy  podottriM  Md 


2,4ys.7tr 

S.M1.2W 


DiyiwTwnoitDllrictlnyroMonionU  to  Clfop  County 
TranokSystom 


TttM 
MMM 
217Jlt 


NoguoVMtay 

lAraoTranottOtetrict 


OMrictbus 


CofiMor  Tfmit  ( 


I  County 


2S7,nV 
4t.fW 

4t.fW 

MIJOS 

M.1» 


UNOMJOATEO 


STATE  PROJECT 

OR  Union^ounty  but 

OR  Wnco  County  busos 

PA  ANoghony  County,  busos 

PA  Attoons  tNJS  testing  fseiltty 

PA  Bctfilchcni  iMsf  modal  lacMy 

PA  Bradford  County,  busos  and  bus  teciWos 

PA  Bucks  County,  intcraiodal  fadiity  improvcmanU 

PA  Cambria  County  Transit  Autliority,  maintananea  laciHtias 

PA  Fayatta  County,  maintananea  fadNlias 

PA  Indiarui,  maintananea  faeiitias 

PA  (.aneastar,  liusas 

PA  Lyeoming  County,  busos  and  bus  laeiMias 

PA  Monroa  County,  busas  and  bus  faeMias 

PA  PhoanixviUa,  transit  ralatad  innxwainants 

PA  Somarsol  County,  rrs  ratatad  equipmant 

PA  VWiflcas-Barraintarmadai  transportation  cantar 

PA  Araa  Transtt  AuttMrity,  ITS  ralatad  aetivitias 

SC  Statawida.  busas  artd  bua  faeiiitios 

TN  SoMAtm  Ctmamjmr  Adnmetd  Trmmipettmiom.  hmsa 

TN  Statawida,  busas  and  bus  facilitias 

TX  Brazos  Transit  Distriet.  busas 

TX  Corpus  Cliristi,  busas  and  bus  taeiUtias 

TX  Forth  Wortti.  busas  and  bus  facilitias 

TX  Oalvastan,  busas  and  bus  facilitias 

TX  Harris  County,  busas  and  bus  teeiWias 

TX  Houston  Matro,  Main  Straat  Transit  Corridor  improvamants 

TX  Lubbock,  busas  and  bus  faciKlias 

TX  Taxas  Rural  Transit  Vahwia  Flaat  RapUeamanl  Program 

TX  Waco,  maintartanea  tecWy 

VA  Chartattasvilla  bus  and  bus  faalHias 

VA  Owivilla  bus  raplacanMnt 

VA  Fair  Lakaa  Laagua 

VA  Fairfax  County  Transportation  Association  of  OroatarSpnngfiaid 

VA  FaMs  Church  Bus  fUpid  Transit  Tarminus 

VA  Hampton  Roads  bus  and  bus  faclMias 

VA  Jamastown/Yorktown  and  VWSiamiburg  CWQ  bus 

VA  CityoffUchmondbusandbusfaciiitias 

VA  SpringfiaM  station  improvamarrts 

VT  Banows  Falls  MuWmedal 

VT  Brattlaboro  muWrnodal  eantar 

VT  Burlington  multimodal  tranaportationcatitar 

VT  ChMandan  County  transportation  autttortty 

VT  Canlral  Vannont  Transit  Authority  busas  and  bus  facilitias 

VT  Varmont  Statawida  paratransM 

WA  Clallam  County,  transportation  cantar 

WA  dark  County,  intarmodal  facHtias 

WA  Ephrala.  busas 

WA  Evaralt.  busas 

WA  King  County  MatreEastgMa  Park  and  Rida 

WA  King  County  Metre  tranait  bus  and  bua  facMias 


43.S74 
•6.070 

uijsn 

2.070,0a 

1,40S,472 

940,010 

1,»7,00« 

742,730 

406.107 

140.010 

000.S1C 

1,000.030 

000.316 

1.237  J04 

H,032 

000,310 

1,702.007 

0.010.361 

l.ft$.iJ$  I 

3.M1.2S0 

400.107 

000,310 

2,070,046 

247,670 

000,316 
000.316 

3.001,260 

1.034.010 

070.046 

60.727 

400.023 

400.023 

070.046 

2X6.113 

1,467.067 

1J60.006 

400.023 

1,406.472 

2.476.7S0 

1.406.472 

000.316 

1.406.472 

1,400v4n 

406,167 

000.316 

436,736 

2.070.046 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLE  9A 


PRIOR  YEAR  UNOBUGATEO  SECTION  5309  BUS  ALLOCATIONS 


STATE 


PROJECT 


mnMcprafMi 


SfMnofiMMi  CounCy, 
TViufslon  County, 


Clwyww  IvwimI  mm  4 

SublatalFrSHl  ViubSgaUdAOocatioHS 


UNaaUOATBD 
ALLOCATION 

4M,1S7 
MM1S 
MO^ais 

1.237 JM 


MLOn 
S356J27,959 


TOTAL  UMOMJOATB)  ALLOCATIONS 


Fiscal  Yean  1998  mid  1999  Extemdai  Allocations 

AL  Pritehard,  buaaiidhmsjacibties 

AL  Ttaealoosa  Intemtodai  etnier 

CA  Fobom,  multimodal  etnter 

DC  WaskmgKm,  D.C.,  miermodal  center 

MO  Sl  Louis,  Bt-^aU  miermodal  center 

NT  Bt^ah,  audiioriwm  imermodal  center 

PA  Chamber^mrg.  intermodal  facility  and  transit  vehicles 

PA  Fayetu  Comfy,  buses 

PA  Red  Rose,  transit  bus  terminal 

PA  Somerset  Counfy.  bus  facilities  and  buses 

PA  Towamencin  Township,  intermodal  bus  transportation  center 

PA  m&es-Barre.  intermodal  facility 

PA  fnOces-Barre,  inlermodalfacilify 


Toad  Extended  AOoeaHoHS 


$«n.S«MW 


$496,250 

1.935.375 

992,500 

2,481,250 

1,240.625 

2,977.000 

913.100 

225.475 

992,500 

173,688 

1,488,750 

1,465.794 

1.240.625 


$16,622,932 


efneprtfmmat5tctkm390l(b)(^Coiiferem»Reportl07-48-Ti^tAmgSui)plemtntalAppn^ 

Other  Purpotes'  amended  t*u  pnfeet  by  ehangmg  Om  name  from  "Northtn,  New  Mexico  Tramit  Exprtts/Park  aid  Ride  butet'  to  "yarOmm  Nemtiexieopvk  aud 

hdefofitims  and  Sum  cfNem  klexieo,  Btaes  and  But  Retaled  Facilities". 

^Thepro*tst(matSeetum368cfateFT2002DOTAppropriatkmtAetdnctithMfimdtmadeaHiitMetoAei<mamnee^ 

(SCATUm  the  FT  3000  and  FT  3001  IX)TApprephatiomAett  (Pub.  L  106-69  Olid  106-346)  tkatrm^ 

^»*ear<*e>>d  made  a<>ailMe  to  die  tieetnetramd'mhckinttmite<ETVl)  In  Tenntiue  for  rtMoreltadmininered  Wider  the  prm^^  FTAwOI 

Iran^thesefyndt  during  FT  3003. 


e/TkepnimionaSeaiim373eftheFr20<aDOTAi 
to  "Marble  Valley  Regional  Tramit  Ditlhet  Bines 


\ppri»prietlom  Act  amendtdtkiiproiea  by  changing  the  name fhmnCtUfngloihShe^urntuteattibuMfaeility' 


d/ThepniwionmSeaian  361  ef  the  FT  3003  DOTA^rophationsActamend^  Section  3030(d)(3)  if PublieLawlOS-l78byaddingAI^^ 
«>i*'''>odeipaMteug,randffeightfaeaityu>ammmmedideeMerM,iipbkferfimdingwtderteetionS30^ 

a/Coirftrtnce  Report  I07-4S  "Making  SuppleumnlitlApprophationtfor  die  Fiscal  Tear  Ending  apWmtw  jft  3001.  and ^  Other  Pmpeees'direcit  that  FTA  not 

'*elloeatifimdsprv<h*dmthtFTI999DOTAppropriationsAetfbrihispro/eetandihatihifiai^areexlm>dedfereueaddttieuulyear.  Fiatdtfarddtpr^eefmltt 
lapse  September  30. 30ia.  i  r-ir— 


PPtnodefwradabailyforremeiningwiobligatedfiaidsextendedomeadditionalyearandiinUltfteSaplimbarSO.  3010.  Prefeea 
""''         "  •       -     ■  imcf  September  30. 3001  are  not  listed. 


intheFT3002 


Federal  Register /Vol.  67.  No.  1/ Wednesday,  January  2,  2002/NoUces 


177 


FEDERAL  TRANSIT  ADMINISTRATION 
TABLE  10 


FYaiixii  JOB  ACCESS  A^^^  PROGRAM  ALLOCATIONS 


>«all 


STATE         PROJKT  AND  DESCMPTiON 


ALLOCATION 


AK 
AK 
AK 
AL 
AL 
AR 
AZ 
CA 
CA 
CA 
.CA 
CA 
CA 
CT 
DE 
DC 
DC 
DC 
FL 
FL 
FL 
FL 
GA 
GA 
GA 
R> 
lA 
N. 

n. 

IL 

K. 

M 

KS 

KS 

KS 


MD 

Ml 

MN 

MO 

MO 

MO 


Kami  PMkMuta  TraiMi  Planning.  Ataska 

MASCOT  Matanuska,  Sualbia  Valtoy,  Alaska 

Saward  TransK  Safviet,  Alaska 

Jaffaison  County,  Alabama 

Tuscaloosa,  Alabama  disabMlas  advocacy  program 

Cantral  Arkansas  Transit  AuOierKy 

Maricopa  County,  Arizona 

ACTranslLCalfomla 

Dal  Norta  County,  CaWbmU 

LosAngaias,CaMomia 

MatiopoMm  Transportation  Commisskin  LIFT  Program,  CaMomla 

Sacramanto,  CaUfomia 

Santa  Clara  County,  CailfomU 

StalaorConnaclleut 

IMawara  Dapartmant  of  TransportMion 

Community  Transportation  Assodatton  of  Amarica 

Goorgatown  Matro  Connactkm 

Washhigton  Araa  MctropoMan  Transit  AiMwrtty 

Jacksonvina  Transportatton  Authority's  Clioica  Wde  Progrwi 

HWsborough  Area  Regional  Transit,  Tampa.  Ftorida 

Pabn  Baaeb  County,  FtorMa 

Stata  of  Florida,  Clwica  Ride  program 

Atlanta  RagkNMi  Commission,  Georgia 

Chatham,  Georgia 

Macon-Bibb  County,  Georgia 

State  of  Maho 

Stateoriowa 

Bloombigton  to  Normal,  Minots,  Wheels  to  Work 

DuPage  County.  IMnois 

Pace,  nhwto  suburban  buses 

SprftigfleM,  Mhwis  Transportatkm  to  empk>ymei«  and  seH-sulllclency 

IndianapoHs  PubHe  Transportation  Corporatkm,  kidiana  Ondyllex) 

Topeka.  Kansas  Metropolitan  Transit  Authority 

Wichita.  Kansas  Transit 

Wyandotte  Countyncansas  City,  Kansas 

Baton  Rouge.  Louisiana  Ways  to  Work 

Northern  Tier  DiakA-Ride.  Massachusetts 

Southeastern  Massachusetts  Regkmal  Transit  AUhorlty 
Worchester.  Massachusetts 

State  of  Maryland 

FIM.  Michigan  Mass  Transportation  Ai«horlty 

MinneapolsAL  Paul.  Mbwiesota 

MetropoMan  Kansas  City.  Missouri 

Southeast  Missouri  CouncH.  Missouri 

Workforce  bivesbnent  Board  of  Southeast  Missouri 


tSMjOOO 

2004100 

200,000 
2.000,000 
1,000,000 

500,000 
iJMfiOO 

ijaoojaoo    . 

700,000 
2.000,000 
3.000.000 
2,000.000 
SOO/MO 
3.500,000 
7S04KM 
•25,000 
1,000J)00 
2.500,000 
1.000,000 
•00,000 
500,000 
1,000,000 
1.000.000 
1,000j000 
400,000 
300.000 
1.7004)00 
5004M0 
500.000 
501.000 
250.000 
I4WO.OOO 
•004M0 
1.450.000 
1,000,000 
750.000 
400,000 
1004W0 
4l»fi00 
5.000.000 
14100.000 
14Xn4KW 
1,0004100 
1.2004NW 
•00,000 
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FEDERAL  TRANSIT  ADMINISTRATION 
Table  11 


,-^jTjijvxfyL'iv>'<yvyvw>^'**'i^^*^*^^****"*****^***"  ■  wi****#irf**^ 


..u'A'uw**'"**''^'"''"'*'"''^'''""^''''"  ■   '  "■*■ ■■■■— ^^ 


FY  2002  NATIONAL  PLANNING  AND  RESEARCH  PROGRAM  ALLOCATIONS 


FY  2002  JOB  ACCESS  AND  REVERSE  COMMUTE  PROGRAM  ALLOCATIONS 


lefNwmda 

lof  NtwJaracy 

)  County.  N«w  York  TmwM 
CfltanMa  County,  Nmr  York 

GOTMMS-Rodmtor  RoqIwwI  Trwwpoililiun  AuliorKy,  Now  Ysfk 
Nnv  York  MolropoMan  ATM  TransportHian  Authority 
I  County.  Now  York 

If,  Now  York 
BuBConbo  County,  North  Coroono 
CIimIoMo  AfM  Transit,  Noilh  CorolMi 
Ogtata  Sioux  Trite,  North  Dirtcola 
Caitral  Ohio  Transt  Auttwrty 
'  Ohio  Wtays  to  Work 
StMoofOMo 

Oklahomo  Transit  Assodation 
SiliiR  Arao  Transit,  Orogon 
irHiMi  wywiii,  mfiwi 
LMiGOslBr  County,  Psnnsyfvsnis 

LsMgh  and  Northoniplon  Transporlslion  Authority,  PsnnsylvMii 
PHMsylvsnis  Wtays  to  Wtork  Progran 
PMsourgh,  Psnnsylvsnio 
Port  AuSiorKy  of  Aloghany  County 
RmI  Ros#  ifsnsKf  PMHisylwiw 
SEPTA,  PMtadoipNa.  Psnnsylvania 
Stils  of  Pomsylvania 
StMs  of  Rhodo  Mmd 


3,000,000 


1^000,000 


STATE        PROIKTANODESCmPTION  ........fMOffKriPI^!^.. 


MO 


NV 
NJ 
NY 
NY 
NV 
NV 
NV 
NV 
NC 
NC 
NO 
OH 
OH 
OH 
OK 
OR 
OR 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 

n 

TN 
TN 
TN 
TX 
TX 
TX 
TX 
VA 
VA 
VT 


180,000 
1,000,000 
1,800,000 
1,800,000 

700,000 


STATE  PROJECT 

AL  Ccntnr  for  Composites  Manutaeturtng 

CA  CALSTART  (BRT  and  MobilKy.dotcom) 

CA  Santa  Barbara  Electric  Transportation  Instttuta 

FL  University  of  South  Florida  rapM  bus  Initiative 

GA  Georgia  Regional  Transportation  Authority/Southern  CaHfbmia 
Association  of  Govemmonts  transit  trip  planning  partnership 

MN  Hennepin  County  community  transportation 

MO  Mtosouri  Soybean  Association  biodiesel  transit  demo 

ND  North  Dakota  State  University  transit  center  for  small  urban  areas 

Ml  Southeast  Michigan  transportatiorifeasibUlty  study 

NY  Long  Island.  NY  City  links  study 

TN  Electric  Vehicle  Institute 

VA  Crystal  City-Potomac  Yard  bwisit  altematWes 

WA  Washington  State  WestStart  Innovative  transit  vehicle 

WV  West  Virginia  transit  vehicle  exhaust  emissions  evaluation 

—  Jobiinks 

— .  Pn^ect  ACTION  (TEA-21) 


1,800,000 


lOfTe 
Tennessee  smal  rural  systems 

AMtaiis  Texas  CRMnk  Program 

Corpus  ChrtatI,  Texas 

Galveslen,  Texas 

CharletlesvMte,  Virginia  Jefltrson  Area  Untad  Transportation 


«N 


Buringlen  Community  Land  TfustWSeod  Now  Oarage 

fiOffirtni  I  ranspofwDon  mMiivv«  mju  oi  wnnnQioii 
stale  of  West  Virginia 

Stite  of  VAsoofisiii 

TOTAL  ALLOCATIONS 


180JN» 
8804NW 
000,000 
378,000 
1j000,000 
880,000 


8,200,000 


ALLOCATION 

$000,000 

2,800.000 
400.000 
280.000 
400,000 

1,000.000 

780.000 

400.000 

500.000 

250.000 

500.000 

250.000 

2.000.000 

1.400.000 

1,000.000 

3,000.000 


TOTAL  ALLOCATIONS 


$18,500,000 


'.•.VWVW^VV.VWWWi^V.W%^VlAWVSVi*lAWViftl'^AViA 


k  ^VVWWVWW^AAMV.'^^MAiVV 
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FEDERAL  TRANSTT  ADMMBTRATION 
TABLE  13 


FY  2001  APPORTIONMENT  FORMULA  FOR  FORMULA  PROGRAM 


SwtionSSIO:  Z4% 
Saetion  SS11:  M7% 
SwlionS907:     *\Xt%       Uftaniz^ 


on  slilirs  poputatton  of  aMMly  Mid  pMVom  wHh  disiMlittas 


(UZA) 


#7^  P«^h.ii^  a^d  Wtitktmr  Faetan 


^RFfVHHr"  I^^VfWMp  MV  ^H^^H^SflHH^VV  ■ 


t.»%  or  awirilaH*  Swtton  SW7  toidi 

0D9(  I^PPOfOOfMv  DflSSO  Off  J 


200.000  and  grMftar  in  population: 


M.Ct%  of  availaMo  SacUon  SSOr  funds 
33.20%  (Fixod  Guidavway  Tiai*) 
95.01%  (Non-incantiv*  Portion  of  liar) 
—       allaast0.7S%toaachUZAwni 
00%  -  flxad  guidaway  ravanua  vahido 
40%  •  fixad  0uMaway  loula  aiilaa 


4.39%  rincantiva"  Portion  Of  Tiar) 

-  at  laaat  0.78%  to  aach  UZA  with 

-  flxad  guidaanay  passangar  milaa  x  flxad 


rail  and  pop.  780.000  or 


and  pop.  780  AM)  or  I 

milaaloparalinQ'Ooat 


00.71%  rBus'Tiar) 
90.1%  (Non^moantiva  Portion  of  TMf) 

73.39%  for  UZAs  Witt  population  1,000.000  or 

29H-popuMkM 

29K  *  popu§&t§on  X  popuMfon  ii9n9ity 
20.01%  for  UZAa  pop.  <  1,000.000 

S0K*  hUB  fWWMM  wMcIsIIIMM 

39(  '  poputotfoi? 

«99v  •  poptmm90n  X  WWnmnjf 

9.2%  nncanUva"  Portion  of  TIaf) 

)x  bus  paaaangar  mHaalopacating 
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FEDERAL  TRANSIT  ADMMI8TRAT10N 

TABLE  14 
.._..._.  „._..^..._..^..._  PROGRAM  APPORTlbNMENT  FORMULA 


TItrl 


Titr2 


BaMinor* 

•^2,000 

Boston 

M.948.000 

Chlcagom.W.  Indiana 

7S.169.000 

CIcvaland 

9.809.500 

NewOrtaans 

1.730.818 

New  York 

176.034^481 

N.E.NawJars«y 

S0.604.6S3 

S8.924.764 

PItUburgh 

13.862<463 

San  Francisco 

33.989.571 

SW  Connecticut 

27.755.000 

Naxti70.000.000asfbilows: 

Tier  2(A):  SOpercei 

to  other  urbanized  areas  with  fixed  guideway  tiers  in  operation  at  least 
Area  FomMda  Program  fixed  guideway  tier  formuto  factors  that  were 
modernization  program  in  FY  1997. 


IdantMied  in  Tier  1;  Tier  2(B):  50  percent  Is  aHocaled 
sevenyears.  Funds  are  alocatad  by  the  Urbanized 
to  apportion  funds  for  the  fixed  guideway 


Tier  J  Ma«tt5.700.000asteltows:         PitUburgh  61.76%;  Cleveland  10.73%;  New  Orte««i  5.79%;  and  21.72%  Is  aiocaled  to 

aU  other  areas  in  Tier  2(B)  by  the  same  fixed  guideway  tier  formula  factors  used  in  fiscal  year  1997. 

Tier4  Next  5186.600.000  as  follows:      All  eligible  areas  using  the  same  year  fixad  guideway  tier  formula  factors  used  In 

fiscal  year  1997. 


Tiers 


Next  570J)00.000  as  Ibliows:        65%  to  the  11  areas  idantifled  In  Tier  1.  and  35%  to  aU  other  areas  using  the  most 
current  Urbanized  Area  Formula  Program  fixed  guideway  tier  formuta  factors.  Any  segment  that  is  less  than 
7  years  old  in  the  year  of  the  apportionment  win  be  delctad  from  the  daUbase. 


Tier  6 


Next  $50  J00.000  as  fallows:        60%  to  the  11  areas  identlflad  In  Tier  1,  and  40%  to  ai  other  areas  using  IN  most 
current  Urbanized  Area  Formula  Program  fixed  guideway  tier  formula  factors.  Any  segment  less  than  7  years 
oM  in  the  year  of  the  apportionment  win  be  deleted  from  the  daUbase. 


Tier7  RamainInQ  amounts  as  Ibfiows:  50%  to  the  11  areas  identified  In  Tier  1.  and  50%  to  all  other  areas  using  the  mort 

current  Urbanized  Area  Formula  Program  fixed  guidaway  formula  factors.  Any  segment  that  Is  less  than  7  years 
old  In  the  year  of  the  apportionment  w«  be  deleted  from  the  database. 


IM 
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FEDERAL  TRANSIT  ADMINISTRATION 
TABLE  15 


FISCAL  YEAR  2002  FORMULA  GRANT  APPORTIONMENTS  -  UNIT  VALUES  OF  DATA 

JUJJLUJUUu  jtuuifU¥UTinnniW¥nnmf¥MnafiAAAnj  u  uu  iajuij  liiumanmr  • j — ni'n'nTLriarmmnmmnjinnniuuujinjwwRtirwrutiuwuwwwMU^  ■■■■■■■■  »...^..^.  ...■■«■■■■■■ 


Section  5307  Uii»aniiMl  Area  Formula  Program  •  Bua  Tier 


Dui  Rt¥MiM  Vthicit  Mil 

UfbMiizad  Atms  Undw  1,000,000: 

fi   I  li  lit ■  ■■ 
fopumiaii  I 


FoouMioii  X  DwHity . 


VahietelM*. 


Baslncwilfw  (PM 


RMiv|* 


BwhMgyfPtt" 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  TransH  Administration 

Fiaeal  Year  2002  Annual  Ust  of 
CflrtMcaHons  and  Aaauranoee  for 
FMeial  TransR  Admkilstrallon  Grants 
and  Cooperative  Agreements 

AQBICY:  Federal  Transit  Administration. 

DOT. 

action:  Notice. 


SUMMAirrr'niis  Notice  contains  FTA's 
comprehensive  compilation  of  the 
Federal  Fiscal  Year  2002  certifications 
and  assurances  to  be  used  in  connection 
with  all  Federal  assistance  programs 
FTA  administers  during  Federal  Fiscal 
Year  2002.  as  required  by  49  U.S.C 
S323(n). 

ffFECnVE  DATE:  January  2,  2002. 
FOR  RIRTMER  MFOfWATION  CONTACT:  FTA 
Staff  in  the  appropriate  Regional  Office 
listed  below.  For  copies  of  other  related 
dociunents.  see  the  FTA  Web  site  at 
httpJ/www.fta.dotgov  or  contact  the 
GMBSce  of  PiAlic  Affairs.  Federal  Transit 
Administration  (202)  366-4019. 

Eaglon  1:  Boston  j 

States  served:  Maine.  New 
Hampshjjre.  Vermont,  Connecticut, 
Rhode  Island,  and  Massachusetts 
Telephone  *  617-494-2055. 

legion  2:  New  Yorii 

States  served:  New  York,  New  Jersey, 
and  Virgin  Islands  Telephone  #  212- 
668-2170. 

legion  3:  FUladelpliia 

States  swed:  Pennsylvania, 
Delaware.  Mar^and,  Virginia.  West 
Virginia,  and  District  of  Columbia 
Telephone  #  215-656-7100. 

lagloa  4:  Adwta 

States  served:  Kentucky.  North 
Carolina.  South  Carolina.  Georgia. 
Florida.  Alabama.  Mississippi. 
Tennessee,  and  Puerto  Ri^o  Telephone 
#404-562-3500. 

legion  S:  Chicago 

States  served:  Minnesota.  Wisconsin, 
Michigan,  Illinois.  Indiana,  and  Ohio 
Telephone  «  312-353-2789. 

Isgkm  6:  Dallas/Ft  Woftii 

■   States  served:  Ariunsas,  Louisiana, 
Oklahoma,  Texas,  and  New  Mexico 
Tdephone  #  817-978-0550. 

lagioB  7:  Kansas  Oty 

States  served:  KAssouri.  Iowa.  Kansas, 
and  Nebraska  Telephone  «  816-329- 
3920. 


lico' 


Region  8:  Denver 

States  served:  Colorado,  Utah, 
Wyoming,  Montana,  North  Dakota,  and 
South  Dakota,  Telephone  #  303-844- 
3242. 

Region  9:  San  Francisco 

States  served:  California,  Hawaii, 
Guam,  Arizona,  Nevada.  American 
Samoa,  and  the  Northern  Mariana  ' 

Islands  Telephone  #  415-744-3133 

Region  10:  Seattle 

States  served:  Idaho,  Oregon. 
Washington,  and  Alaska  Telephone  # 
206-220-7954. 

SUPPLEMENTARY  INFORMATION:  Before 
FTA  may  award  a  Federal  grant  or 
cooperative  agreement,  the  Applicant 
must  provide  to  FTA  all  certifications 
and  assurances  pertaining  to  itself  or  its 
project  as  required  by  Federal  laws  and 
regulations.  The  requisite  certifications 
and  assurances  must  be  submitted  to 
FTA  irrespective  of  whether  the  project 
is  financed  under  the  authority  of  49 
U.S.C.  chapter  53,  or  title  23,  United 
States  Code,  or  another  Federal  statute. 

The  Applicant's  Annual  Certifications 
and  Assurances  for  Federal  Fiscal  Year 
2002  cover  all  projects  for  which  the 
Applicant  seel^  funding  during  that 
fiscal  year.  An  Applicant's  Annual 
Certifications  and  Assurances 
applicable  to  a  specific  grant  or 
cooperative  agreement  generally  remain 
in  effect  either  for  the  life  of  the  grant 
or  cooperative  agreement  to  closeout.  or 
for  the  life  of  the  project  or  project 
property  when  a  useful  life  or  industry 
standard  life  is  in  effect,  whichever 
occurs  later;  except,  however,  if  in  a 
later  year,  the  Applicant  provides 
certifications  and  assurances  that  differ 
fiom  the  certifications  and  assurances 
previously  made,  the  later  certifications 
and  assiuances  will  apply  to  the  grant, 
cooperative  agreement,  project,  or 
project  property,  exdept  as  FTA 
otherwise  permits. 

Backgroond 

Since  Federal  Fiscal  Year  1995.  FTA 
hasheen  consolidating  the  various 
certifications  and  as&urances  that  may 
be  required  into  a  single  document.  FFA 
intends  to  continue  publishing  this 
document  annually  in  conjunction  with 
its  publication  of  the  FTA  annual 
apportionment  Notice,  which  allocates 
funds  made  available  by  the  latest  U.S. 
Department  of  Transportation  (U.S. 
DOT)  aimual  appropriations  act 

Federal  Fiscal  Year  2002  Changes 

The  following  changes  have  been 
made: 

(1)  bi  Certification  l.J(18).  a  reference 
to  the  latest  CIM&  A-133  Compliance 


Supplement  provisions  for  the 
Department  of  Transportation,  dated 
March  2001  has  been  substituted  for  the 
previous  compliance  supplement. 

(2)  In  Certification  10,  new  FTA 
regulations,  "Prevention  of  Alcohol 
Misuse  and  Prohibited  Drug  Use  in 
Transit  Operations."  49  CFR  part  655, 
replace  FTA's  former  separate  drug  and 
alcohol  regulations. 

(3)  A  new  Intelligent  Transportation 
Systems  Program  Assurance,  (Number 
12)  has  been  added  to  cover  the 
provisions  of  Section  VII  of  FTA  Notice, 
"FTA  National  ITS  Architecture  Policy 
on  Transit  Projects"  66  FR  1455  et  seq., 
January  8,  2001.  Accordingly,  former 
Certifications  12. 13, 14,  and  15  have 
been  renumbered  13, 14, 15,  and  16, 

(4)  In  Certification  16,  a  reference  to 
Federal  guidance  was  substituted  for  the 
reference  to  FTA  guidelines  because  it 
is  unlikely  that  FTA  will  issue  State 
Infiastructure  Bank  guidelines. 

Text  of  Federal  Fiscal  Year  2002. 
Certifications  and  Assurances 

A  detailed  compilation  of  the 
provisions  of  the  Certifications  and 
Assurances  and  the  Signature  Page  as 
set  forth  in  Appendix  A  of  this  Notice, 
also  appears  in  the  "Cert's  it 
Assurances"  tab  page  of  FTA's 
electronic  award  and  management 
system.  It  is  important  that  each 
Applicant  be  familiar  with  all  sixteen 
(16)  certification  and  assurance 
categories  contained  in  this  Notice,  as 
they  may  be  a  prerequisite  for  receiving 
FTA  financial  assistance.  Provisions  of 
this  Notice  supersede  conflicting 
statements  in  any  circular  ccmtaining  a 
previous  version  of  the  Annual 
Certifications  and  Assurances.  The 
certifications  and  assurances  contained 
in  those  circulars  are  merely  examples, 
and  are  not  acceptable  or  valid  for 
Federal  Fiscal  Year  2002;  do  not  rely  on 
the  statements  within  certifications  and 
assurances  appearing  in  circulars. 

Significance  ai  Cutificatians  and 
Assurances 

Selecting  and  submitting 
certifications  and  assurances  to  FTA. 
either  through  FTA's  electronic  award 
and  management  system  or  submission 
of  the  Signature  Page  of  Appendix  A. 
signifies  the  Applicant's  intent  to 
comply  with  the  requirements  of  those 
certifications  and  assurances  to  the 
extent  they  apply  to  a  program  for 
which  the  .^plicaiit  submits  an 
application  ftv  assistance  in  Federal 
Fiscal  Year  2002. 

leqnirement  for  Attoniey's  Signature 

FTA  requires  a  current  (Federal  Fiscal 
Year  2002)  attorney's  affirmation  of  the 
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Applicant's  legal  authority  to  certify 
compliance  with  the  funding  obligations 
in  this  document.  Irrespective  of 
whether  the  Applicant  chooses  to  make 
a  single  selection  for  all  16  categories  or 
select  individual  options  bom  the  16 
categories,  the  attorney's  signature  from 
a  previous  year  is  not  acceptable. 

Deadline  for  Submission 

All  Applicants  for  FTA  capital 
investment  program  or  formula  program 
assistance,  and  current  grantees  with  an 
active  project  financed  with  FTA  capital 
investment  program  or  formula  program 
assistance,  are  expected  to  provide 
Federal  Fiscal  Year  2002  Certifications 
and  Assurances  within  90  days  from  the 
date  of  this  publication  or  with  its  first 
grant  application  in  Fiscal  Year  2002, 
whichever  is  first.  Other  Applicants  are 
encouraged  to  submit  their  certifications 
and  assurances  as  soon  as  possible. 

Prefierence  for  Electronic  Submission 

FTA  has  expanded  the  use  of  the 
electronic  programs  for  Applicants,  first 
introduced  in  1995.  FTA  expects 
Applicants  registered  in  FTA's    . 
electronic  award  and  management 
system  to  submit  their  applications  as 
well  as  certifications  and  assurances 
electronically  through  FTA's  electronic 
award  and  management  system.  Only  if 
an  Applicant  is  unable  to  submit  its 
certifications  and  assurances  through 
FTA's  electronic  award  and 
management  system  should  the 
Applicant  use  the  Signature  Page  form 
in  Appendix  A  of  this  Notice. 

Procedures  for  Electronic  Submission 

The  "Cert's  &  Assurances"  tab  page  of 
FTA's  electronic  award  and 
management  system  contain  fields  for 
selecting  the  certifications  and 
assurances  to  be  submitted.  Within  that 
tab  page  are  fields  for  the  Applicant's 
authorized  representative  and  its 
attorney  to  enter  their  personal 
identification  numbers  (PINs),  and  thus 
"sign"  the  certifications  and  assurances 
for  electronic  transmission  to  FTA.  In 
certain  circumstances,  the  Applicant 
may  enter  its  PIN  number  in  lieu  of  an 
electronic  signature  provided  by  its 
Attorney,  provided  the  Applicant  has  on 
file  the  Affirmation  of  its  Attorney  in 
writing  dated  this  Federal  fiscal  year  as 
set  forth  in  Appendix  A  of  this  Notice. 
Applicants  may  contact  the  appropriate 
Regional  Offi:  a  listed  in  this  Notice  or 
the  Helpdesk    )r  FTA's  electronic  award 
and  managen     it  system  for  more 
information. 

Prooediiras  far  Paper  Submission 

The  following  procedures  apply  to  an 
Applicant  that  is  unable  to  submit  its 


certifications  electronically.  The 
Applicant  must  mark  the  certifications 
and  assurances  it  is  making  on  the 
Signature  Page  form  in  Appendix  A  of 
this  Notice  and  submit  it  to  FTA.  The 
Applicant  may  signify  compliance  with 
all  Categories  by  placing  a  single  mark 
in  the  appropriate  space  at  the  top  of  the 
Signature  Selection  Page  in  Appendix 
A.  In  certain  circumstances,  the 
Applicant  may  certify  in  lieu  of  the 
signature  of  its  Attorney,  provided  the 
Applicant  has  on  file  the  Affirmation  of 
its  Attorney  in  writing  dated  this 
Federal  fiscal  year  as  set  forth  in 
Appendix  A  of  this  Notice.  Applicants 
may  contact  the  appropriate  R^onal 
Office  listed  in  this  Notice  for  more 
information. 

References 

The  Transportation  Equity  Act  for  the 
21st  Century,  Pub.  L.  105-178,  June  9, 
1998,  as  amended  by  the  TEA-21 
Restoration  Act  105-206. 112  Stat.  685, 
July  22, 1998.  49  U.S.C.  chapter  53.  Title 
23,  United  States  Code,  U.S.  DOT  and 
FTA  regulations  at  49  CFR,  and  FTA 
Circulars. 

Dated:  December  21, 2001. 
Jennifier  L.  Dora, 

/Administrator. 

aUUNQ  CODE  4S10-S7-P 

Appendix  A 

Federal  Fiscal  Year  2002  Cectifications  and 
Assurances  for  Fedwal  Transit 
Administratioa  Assistance  Programs 

In  accordance  with  49  U.S.C.  5323(n),  the 
following  certifications  and  assurances  have 
been  compiled  for  Federal  Transit 
Administration  (FTA)  programs.  FTA 
requests  each  Applicant  to  provide  as  many 
certifications  and  assurances  as  needed  to 
cover  all  programs  for  which  it  will  seek  FTA 
assistance  in  Federal  Year  2002.  FTA 
strongly  encourages  the  Applicant  to  submit 
its  certifications  and  assurances  through 
FTA's  electronic  award  and  management 
system. 

The  16  Categories  of  certifications  and 
assurances  are  listed  by  numbers  1  through 
16  on  the  Cert's  &  Assurances  tab  page  of  the 
FTA  electronic  award  and  management 
system  and  on  the  opposite  side  of  the 
Signature  Page  at  the  end  of  this  document. 
Categories  2  through  16  will  apply  to  some, 
but  not  all.  applicants.  The  designation  of  the 
16  categories  corresponds  to  the    . 
circumstances  mandating  submission  of 
specific  certifications,  assurances,  or 
agreements. 

1.  Certificatians  and  Assurances  Required  at 
Each  Applicant 

Each  Applicant  for  FTA  assistance 
awarded  must  provide  all  certifications  and 
assurances  in  this  Category  "1."  FTA  may  not 
award  any  Federal  assistance  until  the 
Applicant  provides  these  certifications  and 
assurances  by  selecting  Category  "1." 


A.  Authority  of  Applicant  and  Its 
Representative 

The  authorized  representative  of  the 
Applicant  and  attorney  who  sign  these 
certifications,  assurances,  and  agreements 
affirm  that  both  the  Applicant  and  its 
authorized  representative  have  adequate 
authority  under  state  and  local  law  and  the 
by-laws  or  internal  rules  of  the  Applicant 
organization  to: 

(1)  Execute  and  file  the  application  fbr 
Federal  assistance  on  behalf  of  the  Applicant; 

(2)  Execute  and  file  the  required 
certifications,  assurances,  and  agreements  on 
behalf  of  the  Applicant  binding  the 
Applicant;,  and 

(3)  Execute  grant  agreements  and 
cooperative  agreements  with  FTA  on  behalf 
of  the  Applicant. 

B.  Standard  Assurances 

The  Applicant  assures  that  it  will  comply 
with  all  applicable  Federal  statutes, 
regulations,  executive  orders,  FTA  circulars, 
and  other  Federal  administrative 
requirements  in  carrying  out  any  project 
supported  by  the  FTA  grant  or  cooperative 
agreement.  The  Applicant  agrees  that  it  is 
under  a  continuing  obligation  to  comply  with 
the  terms  and  conditions  of  the  grant 
agreement  or  cooperative  agreement  issued 
for  its  project  with  FTA.  The  Applicant 
recognizes  that  Federal  laws,  regulations, 
policies,  and  administrative  practices  might 
be  modified  trom  time  to  time  and  they  may 
affect  the  implementation  of  the  project.  The 
Applicant  agrees  that  the  most  recent  Federal 
requirements  will  apply  to  the  project,  unless 
FTA  issues  a  written  determination 
otherwise. 

C.  Debarment,  Suspension,  and  Other 
Responsibility  Matters  for  Primary  Covered 
Transactions 

As  required  by  U.S.  DOT  regulations  on 
Governmentwide  Debarment  and  Suspension 
(Nonprocurement)  at  49  CFR  29.510: 

(1)  The  Applicant  (Primary  Participant) 
certifies,  to  the  best  of  its  knowledge  and 
belief,  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended, 
proposed  for  debarment,  declared  ineligible, 
or  voluntarily  excluded  from  covered 
transactions  by  any  Federal  department  or 
agency; 

(b)  Have  not,  within  a  three  (3)  year  period 
preceding  this  certification,  been  convicted 
of  or  had  a  dvil  judgment  rendered  against 
them  for  commission  of  fraud  or  a  criminal 
offianse  in  coimection  wnth  obtaining, 
attempting  to  obtain,  or  performing  a  public 
(Federal,  state,  or  local]  transaction  or 
contract  under  a  public  transaction,  violation 
of  Federal  or  state  antitrust  statutes,  or 
commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  felse  statements,  or  receiving 
stolen  property; 

(c)  AJre  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged  by  a 
governmental  entity  (Federal,  state,  or  local) 
with  commission  of  any  of  the  ofFenses  listed 
in  subparagraph  (l  ){b)  of  this  certification: 
and 

(d)  Have  not  within  a  three-year  period 
preceding  this  certification  bad  one  or  more 
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public  transactions  (Federal,  state,  or  local) 
terminated  for  cause  or  default. 

(2)  The  Applicant  also  certifies  that,  if  it 
later  becomes  aware  of  any  information 
contradicting  the  statements  of  paragraph  (1) 
above,  it  will  promptly  provide  that  to  FTA. 

(3)  If  the  Applicant  (Primary  Participant)  is 
unable  to  certify  to  all  statements  in 
paragraphs  (1)  and  (2)  of  this  certification,  it 
shall  indicate  so  in  its  applications,  or  in  the 
transmittal  letter  or  message  accompanying 
its  aimual  certifications  and  assurances,  and 
provide  a  written  explanation  to  FTA. 

D.  Drug-Free  Workplace  Agreement 

As  required  by  U.S.  DOT  regulations, 
"Drug-Free  Workplace  Requirements 
(Grants)."  49  CTR  part  29,  Subpart  F.  and  as 
modified  by  41  U.S.C  702,  the  Applicant 
agrees  that  it  will  provide  a  drug-free 
workplace  by: 

(1)  Publishing  a  statement  notifying  its 
employees  that  the  unlawrful  manufacture, 
distribution,  dispensing,  possession,  or  use  of 
a  controlled  sutetance  is  prohibited  in  its 
workplace  and  specifying  the  actions  that 
will  be  taken  against  its  employees  for 
violaticm  of  that  prohibition: 

(2)  Establishing  an  ongoing  drug-free 
awareness  program  to  iirfbrm  its  employee 
about: 

(a)  The  dangers  of  drug  abuse  in  the 
woriLplace; 

(b)  Its  policy  of  maintaining  a  drug-free 
woriiplace; 

(c)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(d)  The  penalties  that  may  be  imposed 
upon  its  emplo]rees  for  drug  abuse  violations 
occurring  in  the  workplace; 

(3)  Making  it  a  requirement  that  each  of  its 
employees  to  be  engBged  in  the  perfiormance 
of  the  grant  or  cooperative  agreement  be 
given  a  copy  of  the  statement  required  by 
paragraph  (1)  of  this  certification; 

(4)  Notifying  each  of  its  employees  in  the 
statement  required  by  paragraph  (1)  of  this 
certification  that,  as  a  oonditian  of 
employment  financed  with  Federal 
assistance  provided  by  the  grant  or 
cooperative  agreement,  the  employee  will  be 
required  to: 

(a)  Abide  by  the  terms  of  the  statement; 
and 

(b)  Notify  the  onployer  (Applicant)  in 
tniting  of  any  conviction  for  a  violation  of 
a  criminal  diiig  statute  occurring  in  the 
woriLplace  no  later  than  five  (5)"  calendar  days 
after  that  conviction; 

(5)  Notifying  FTA  in  writing,  within  ten 
(10)  calendar  days  after  receiving  notice 
required  by  paragraph  (4)(b)  above  from  an 
employee  or  othrawise  receiving  actual 
notree  of  that  conviction.  The  Applicant,  as 
employer  of  any  convicted  employee,  must 
provide  notice,  including  position  titie,  to 
every  project  oiEBcer  or  otiier  designee  on 
whose  project  activity  the  convicted 
employee  was  working.  Notice  shall  include 
the  identification  number(s)  of  each  affected 
grant  or  cooperative  agreement; 

(6)  Taking  one  of  the  following  actions 
within  thirfy  (30)  calendar  days  of  receiving 
notice  under  paragraph  (4)(b)  of  this 
agreement  with  respect  to  any  employee  who 
is  so  convicted: 


(a)  Taking  appropriate  persormel  action 
against  that  employee,  up  to  and  including 
termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of 
1973,  as  amended;  or 

(b)  Requiring  that  employee  to  participate 
satisfactorily  in  a  drug  abuse  assistance  or 
rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  state,  or  local  health, 
law  enforcement,  or  other  appropriate 
agency;  and 

(7)  Making  a  good  faith  effort  to  continue 
to  maintain  a  drug-free  workplace  through 
implementation  of  paragraphs  (1),  (2),  (3).  (4), 
(5),  and  (6)  of  this  agreement.  The  Applicant 
agrees  to  maintain  a  list  identifyiiig  its 
headquarters  location  and  each  workplace  it 
maintains  in  which  project  activities 
supported  by  FTA  are  conducted,  and  make 
that  list  readily  accessible  to  FTA. 

E.  Intergovernmental  Review  Assurance 

The  Applicant  assures  that  each 
application  for  Federal  assistance  it  submits 
to  FTA  has  been  or  will  be  submitted  for 
intergovernmental  review  to  the  appropriate 
state  and  local  agencies  in  accordance  with 
applicable  state  requirements.  The  Applicant 
also  assures  that  it  has  fulfilled  or  will  fulfill 
the  obligations  imposed  on  FTA  by  U.S.  DOT 
regulations,  "Intergovernmental  Review  of 
Department  of  Transportation  Programs  and 
Activities,"  49  CFR  part  17. 

F.  Nondiscrimination  Assurance 

As  required  by  49  U.S.C.  5332  (which 
prohibits  discrimination  on  the  basis  of  race, 
color,  creed,  national  origin,  sex,  or  age.  and 
prohibits  discrimination  in  employment  or 
business  opportimify).  Titie  VI  of  the  Qvil 
Rights  Act  of  1964,  as  amended,  42  U.S.C. 
2000d,  and  U.S.  DOT  regulatioiu. 
"Nondiscrimination  in  Federally-Assisted 
Programs  of  the  Department  of 
Transportation— Effactuation  of  Titie  VI  of 
the  Qvil  Rights  Act."  49  CFR  part  21  at  21.7. 
the  Applicant  assures  that  it  will  comply 
with  all  requirements  of  49  CFR  part  21;  FTA 
Circular  4702.1.  "Titie  VI  Program 
Guidelines  for  Federal  Transit 
Administration  Recipients",  and  other 
applicable  directives,  so  that  no  person  in  the 
United  States,  on  the  basis  of  race,  color, 
national  origin,  creed,  sex,  or  age  will  be 
excluded  from  participation  in,  be  denied  the 
benefits  of,  or  crtherwise  be  subjected  to 
discrimination  in  any  program  or  activity 
(particularly  in  the  level  and  quality  of 
transportation  services  and  transportation- 
related  benefits)  for  which  the  Applicant 
receives  Federal  assistance  awarded  by  the 
U.S.  DOT  or  FTA  as  follows: 

(1)  The  Applicant  assiires  that  each  project 
will  be  conducted,  property  acquisitions  will 
be  undertaken,  and  project  facilities  %vill  be 
operated  in  accordance  with  all  applicable 
requirements  of  49  U.S.C  5332  and  49  CFR 
part  21,  and  understands  that  this  assiirance 
extends  to  its  entire  facility  and  to  facilities 
operated  in  connection  with  the  project. 

(2)  The  Applicant  assures  that  it  will  take 
appropriate  action  to  ensure  that  any 
transferee  receiving  property  financed  with 
Federal  assistance  derived  from  FTA  will 
comply  with  the  applicable  requirements  of 
49  U.S.C.  5332  and  49  CFR  part  21. 


(3)  The  Applicant  assures  that  it  will 
promptiy  take  the  necessary  actions  to 
efi^ectuate  this  assurance,  including  notifying 
the  public  that  complaints  of  discrimination 
in  the  provision  of  transportation-related 
services  or  benefits  may  be  filed  with  U.S. 
DOT  or  FTA.  Upon  request  by  U.S.  DOT  or 
FTA,  the  Applicant  assures  that  it  will 
submit  the  required  information  pertaining  to 
its  compliance  with  these  requirements. " 

(4)  The  Applicant  assures  that  it  will  make 
any  changes  in  its  49  U.S.C.  5332  and  Titie 
VI  implementing  procedures  as  U.S.  DOT  or 
FTA  may  request.  

(5)  As  required  by  49  CFR  21.7(a)(2).  the 
Applicant  will  include  in  each  third  party 
contract  or  subagreement  provisions  to 
invoke  the  requirements  of  49  U.S.C.  5332 
and  49  CFR  part  21.  and  include  provisions 
to  invoke  those  requirements  in  deeds  and 
instruments  recording  the  transfer  of  real 
property,  structures,  improvements. 

G.  Disadvantaged  Busirtess  Enterprise 
Assumrtce 

In  accordance  with  49  CFR  26.13(a).  the 
Recipient  assures  that  it  shall  not 
discriminate  on  the  basis  of  race,  color, 
national  origin,  or  sex  in  the  implementation 
of  the  project  and  in  the  award  and 
performance  of  any  third  party  contract,  or 
subagreement  supported  with  Federal 
assistance  derived  from  the  U.S.  DOT  or  in 
the  administration  of  its  DBE  program  or  the 
requirements  of  49  CFR  part  26.  The 
Recipient  assures  that  it  shall  take  all 
necessary  and  reasonable  steps  set  forth  in  49 
CFR  part  26  to  ensure  nondiscriminaticm  in 
the  award  and  administration  of  all  third 
party  contracts  and  subagreements  supported 
virith  Federal  assistance  derived  from  the  U.S. 
DOT.  The  Recipient's  DBE  program,  as 
required  by  49  CFR  part  26  and  approved  by 
the  U.S.  DOT,  will  be  incorporated  by 
reference  and  made  part  of  the  grant 
agreement  or  cooperative  agreement  for  any 
Federal  assistance  awarded  by  FTA  or  U.S. 
DOT.  Implementation  of  this  DBE  program  is 
a  legal  obligation  of  the  Recipimt.  and  feilure 
to  cany  out  its  terms  shall  be  treated  as  a 
violation  of  the  grant  agreement  or 
cooperative  agreement.  Upon  notification  by 
the  Govenmient  to  the  Recipient  of  its  ^ure 
to  implement  its  approved  DB£  program,  the 
U.S.  DOT  may  impose  sanctions  as  provided 
for  under  49  CFR  part  26  and  may.  in 
appropriate  cases,  refer  the  matter  for 
enforcement  under  18  U.S.C.  1001,  and/or 
the  Program  Fraud  Civil  Remedies  Act,  31 
U.S.Q  3801  et  seq. 

H.  Assurance  of  Nondiscrimination  on  the 
Basis  of  Disability 

As  required  by  U.S.  DOT  regulations, 
"Nondiscrimination  on  the  Basis  of  Handicap 
in  Programs  and  Activities  Receiving  or 
Benefiting  from  Federal  Financial 
Assistance."  at  49  CFR  27.9,  the  Applicant 
assures  that,  as  a  condition  to  the  approval 
or  extension  of  any  Federal  assistance 
awarded  by  FTA  to  construct  any  facility, 
obtain  any  rolling  stock  or  other  equipment, 
undertake  studies,  conduct  research,  or  to 
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participate  in  or  obtain  any  benefit  from  any 
progFam  administered  by  FTA.  no  otherwise 
quaufied  person  with  a  disability  shall  be, 
solely  by  reason  of  that  disability,  excluded 
from  participation  in,  denied  the  benefits  of. 
or  otherwise  subjected  to  discrimination  in 
any  program  or  activity  receiving  or 
benefiting  from  Feder^  assistance 
administered  by  the  FTA  or  any  entity  within 
U.S.  DOT.  The  Applicant  assures  that  assiues 
that  project  implementation  and  operations 
so  assisted  will  comply  with  all  applicable 
requirements  of  U.S.  DOT  regulations 
implementing  the  Rehabilitation  Act  of  1973, 
as  amended.  29  U.S.C.  794,  et  seq.,  and  the 
Americans  with  Disabilities  Act  of  1990,  as 
amended,  42  U.S.C  12101  et  seq.  at  49  CFR 
parts  27,  37,  and  38,  and  any  applicable 
r^ulations  and  directives  issued  by  other 
Federal  departments  or  agencies. 

/.  Procurement  Compliance 

The  Applicant  certifies  that  its 
procurements  and  procurement  system  will 
comply  with  all  applicable  requirements 
imposed  by  Federal  laws,  executive  orders, 
or  regulations  and  the  requirements  of  FTA 
Qrcular  4220.1D,  "Third  Party  Contracting 
Requinments,"  and  FTA  third  party 
otmtiacting  regulaticms  when  promulgated,  as 
well  as  other  requirements  FTA  may  issue. 
The  Applicant  certifies  that  it  will  include  in 
its  contracts  financed  in  whole  or  in  part 
with  FTA  assistance  all  clauses  required  by 
Federal  laws,  executive  orders,  or 
rwulations,  and  vdll  ensure  that  each 
su^redpient  and  each  contractor  will  also 
include  in  its  subagreements  and  contracts 
financed  in  whole  or  in  part  with  FTA 
assistance  all  applicable  clauses  required  by 
Federal  laws,  executive  orders,  or 
regulations. 

/.  Certifications  Required  by  the  U.S.  Office 
of  Management  and  Budget  (SF-424ffand 
SF-424D) 

A  required  by  the  U.S.  Office  of 
Management  and  Budget  (OMB),  the 
Applicant  certifiea  that  it: 

(1)  Has  the  legal  authority  to  apply  frv 
Federal  assistance  and  the  institutional, 
managscial.  and  financial  capability 
(induduag  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  cost)  to  ensure 
proper  planning,  management,  and 
completion  of  me  project  described  in  its 
application; 

(2)  Will  g^va  FTA.  the  Comptroller  General 
of  the  United  States  and.  if  appropriate,  the 
state,  through  any  authorized  representative, 
access  to  and  the  right  to  examine  all  records, 
hocka,  papers,  or  documents  related  to  the 
award;  and  will  establish  a  proper  accounting 
system  in  aocordanoe  writh  generally 
accepted  accounting  standnds  or  agency 
dinctivea; 

(3)  Will  estaUish  aafiBguards  to  prohibit 
mnpioyms  from  using  their  poaitions  for  a 
purpoae  that  ooiudtutea  or  presents  the 
appearance  of  penonal  or  organizational 
conflict  of  interest  or  persooal  gain; 

(4)  Will  initiate  and  complete  the  woric 
within  the  applicdile  prefect  time  periods 
followimt  receipt  of  FTA  approval; 

(5)  Will  comply  with  all  applicable  Federal 
statutaa  relating  to  nondiscriminatian 
including,  but  not  limited  to: 


(a)  Titie  VI  of  the  Civil  Rights  Act,  42 
U.S.C  2000d,  which  prohibits  discriminaticm 
on  the  basis  of  race,  color,  or  national  origin; 

(b)  Titie  IX  of  the  Education  Amendments 
of  1972.  as  amended.  20  U.S.C  1681  through 
1683,  and  1685  throu^  1687,  and  U.S.  DOT 
regulations,  "Nondiscrimination  on  the  Basis 
of  Sex  in  Education  Programs  or  Activities 
Receiving  Federal  Financial  Assistance,"  49 
CFR  part  25,  whidi  prohibits  discrimination 
on  the  basis  of  sex; 

(c)  Section  504  of  the  Rehabilitation  Act  of 
1973,  as  amended,  29  U.S.C  794.  which 
prohibits  discrimination  on  the  basis  of 
handicaps; 

(d)  The  Age  Discrimination  Act  of  1975,  as 
amended.  42  U.S.C  6101  through  6107. 
which  prohibit  discrimination  on  the  basis  of 
age; 

(e)  The  Drug  Abuse  Office  and  Treatment 
Act  of  1972,  Pub.  L  92-255.  March  21. 1972. 
and  amendments  thereto,  relating  to 
nondiscrimination  on  the  basis  of  drug  abuse; 

(f)  The  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention  Act  of  1970.  Pub.  L 
91-616,  Dec.  31, 1970,  and  amendments 
thereto,  relating  to  nondiscrimination  on  the 
basis  of  alcohol  abuse  or  alcoholism; 

(g)  The  Public  Health  Service  Act  of  1912. 
as  amended.  42  U.S.C.  290dd-3  and  290ee- 
3,  related  to  confidentiality  of  alcohol  and 
dr\ig  abuse  patient  records; 

(h)  Titie  Vni  of  tiie  Civil  Rights  Act,  42 
U.S.C  3601  et  seq.,  relating  to 
nondiscrimination  in  the  sale,  rental,  or 
financing  of  housing; 

(i)  Any  other  nondiscrimination  provisions 
in  the  specific  statutes  under  which  Federal 
assistance  for  the  project  may  be  provided 
induding,  but  not  limited  to  section  1101(b) 
of  the  Transportation  Equity  Ad  for  the  21st 
Centuty,  23  U.S.C  101  note,  which  provides 
for  partidpation  of  disadvantaged  business 
enterprises  in  FTA  programs;  and 

(j)  The  requirements  of  any  other 
nondiscrimination  statute(s)  that  may  apply 
to  the  projed; 

(6)  Will  comply,  or  has  compiled,  with  the 
requirements  of  Titles  11  and  in  of  the 
Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Polides  Ad  of  1970,  as 
amoideid.  (Uniform  Relocation  Ad)  42  U.S.C 
4601  et  seq.,  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  of  federally-assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  projed  purposes 
regardless  of  Federal  partidpation  in 
purchases.  As  required  by  U.S.  DOT 
regulations,  "UniJForm  Relocation  Assistance 
and  Real  Property  Acquisition  for  Federal 
and  Federally  Assisted  Programs."  at  49  CFR 
24.4,  and  sections  210  and  305  of  the 
Uniform  Relocation  Ad,  42  U.S.C.  4630  and 
4655,  the  Applicant  assures  that  it  has  the 
requisite  authwity  under  applicable  state  and 
loai  law  and  will  comply  or  has  complied 
with  the  requirements  of  the  Uniform 
Relocation  Ad,  42  U.S.C  4601  et  seq..  and 
U.S.  DOT  regulations,  "Uniform  Relocation 
Assistance  and  Real  Property  Acquisition  for 
Federal  and  Federally  Assisted  Programs,"  49 
CFR  part  24  indudicig.  but  not  limited  to  the 
follownng: 

(a)  The  Applicant  will  adequately  inform 
each  affaded  person  of  the  bmefits,  polides. 


and  procedures  provided  for  in  49  CFR  part 
24; 

(b)  The  Applicant  will  provide  &ir  and    - 
reasonable  relocation  payments  and 
assistaruse  required  by  42  U.S.C  4622, 4623, 
and  4624;  49  CFR  part  24;  and  any  applicable 
FTA  procedures,  to  or  for  families, 
individuals,  partnerships,  corporations  or 
assodations  displaced  as  a  result  of  any 
projed  financed  with  FTA  assistance; 

(c)  The  Applicant  will  provide  relocation 
assistance  programs  offering  the  services 
described  in  42  U.S.C  4625  to  such 
displaced  families,  individuals,  partnerships, 
corporations,  or  assodations  in  the  manner 
provided  in  49  CFR  part  24  and  FTA 
procedures; 

(d)  Within  a  reasonable  time  before 
displacement,  the  Applicant  will  make 
available  comparable  replacement  dwellings 
to  displaced  families  and  individuals  as 
required  by  42  U.S.C  4625(c)(3); 

(e)  The  Applicant  will  cany  out  the 
relocation  process  in  such  a  manner  as  to 
provide  displaced  persons  with  uniform  and 
consistent  services,  and  wrill  make  available 
replacement  housing  in  the  same  range  of 
choices  «vith  resped  to  sudi  housing  to  all 
displaced  persons  regardless  of  race,  color, 
religion,  or  national  origin;        * 

(f)  In  acquiring  real  property,  the  Applicant 
will  be  guided  to  the  greatest  extent 
pradicable  under  state  law,  by  the  real 
property  acquisition  polides  of  42  U.S.C 
4651  and  4652; 

(g)  The  Applicant  will  pay  or  reimburse 
property  owners  for  necessary  expanses  as 
spedfied  in  42  U.S.C  4653  and  4654.  with 
the  understanding  that  FTA  will  partidpata 
in  the  Applicant's  eligible  costs  <rf  prov^ling 
payments  for  those  expenses  as  required  by 
42  U.S.C.  4631; 

(h)  The  Applicant  will  execute  such 
amendments  to  third  party  omtracts  and 
subagreements  financed  writh  FTA  asaistanoe 
and  execute,  furnish,  and  be  found  by  such 
additional  documents  as  FTA  may  determine 
necessary  to  effiaduate  or  implement  the 
assurances  provided  herein;  and 

(i)  The  Applicant  agrees  to  make  these 
assurances  part  of  or  incorporate  tham  by 
reference  into  any  third  party  contrad  or 
subagreement,  or  any  amendments  thereto, 
relating  to  any  (Hojed  financed  by  FTA 
involving  relocation  or  land  aoquisitiao  and 
provide  in  any  affiaded  document  that  these 
relocation  and  land  acquisition  provisions 
shall  supersede  any  conflicting  provisions: 

(7)  To  the  extent  applicable,  will  comply 
with  the  Davis-Bacon  Ad,  as  amended,  40 
U.S.C  276a  through  276a(7).  the  Copeland 
Ad.  as  amended,  18  U.S.C  874  and  40  U.S,C 
276c,  and  the  Contrad  Work  Hours  and 
Safety  Standards  Ad,  as  amended.  40  U.S.C 
327  through  333.  regarding  labor  staiulards 
for  fedatally-assisted  subagreements: 

(8)  To  the  extent  applicable,  will  comply 
with  flood  insurance  purchase  raquiramants 
of  section  102(a)  of  the  Flood  Disaster 
Protection  Ad  of  1973.  as  amended.  42 
U.S.C.  4012a(a).  requiring  radpients  in  a 
spedal  flood  hazard  area  to  partidpata  in  the 
program  and  purchase  flood  insurance  if  the 
total  cost  of  insurable  construction  and 
acquisition  is  SIO.OOO  or  more; 

(9)  Will  comply  «nth  the  Lead-Basad  Paint 
Poisoning  Prevention  Ad,  42  U.S.C  4801. 


IM 
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which  prohibits  the  use  of  lead-based  paint 
in  construction  or  rehabilitation  of  residence 
structures: 

(10)  Will  not  dispose  of,  modify  the  use  of. 
or  rhntigw  the  terms  of  the  real  property  title, 
or  other  interest  in  the  site  and  facilities  on 
which  a  construction  project  supported  with 
FTA  assistance  takes  place  without 
permission  and  instructions  bom  the 
awarding  agency; 

(11)  Will  reccntl  the  Federal  interest  in  the 
title  of  real  property  in  accordance  with  FTA 
directives  and  will  include  a  covenant  in  the 
title  of  real  property  acquired  in  whole  or  in 
part  with  Federal  assistance  funds  to  assure 
nondiscriminating  during  the  useful  life  of 
the  project; 

(12)  Will  comply  with  FTA  requirements 
concerning  the  drafting,  review,  and  approval 
of  construction  plans  and  speciiScations  of 
any  construction  project  supported  with  FTA 
assistance.  As  required  by  U.S.  DOT 
regulations,  "Seismic  Safety,"  49  CFR 
41.117(d),  before  accepting  delivery  of  any 
buildiiig  financed  with  FTA  assistance,  it 
will  obtain  a  certificate  of  compliance  with 
49  CFR  part  41  seismic  design  and 
construction  requirements; 

(13)  Will  provide  and  maintain  competent 
and  adequate  engineering  supervision  at  the 
construction  site  of  any  project  supported 
with  FTA  assistance  to  ensiue  that  the 
complete  woric  omfbrms  with  the  approved 
plans  and  specifications  and  will  furnish 
progress  reports  and  such  other  information 
as  may  be  required  by  FTA  or  the  state; 

.   (14)  Will  comply  with  environmental 
standards  that  may  be  prescribed  to 
implement  the  following  Federal  laws  and 
executive  orders: 

(a)  Institution  of  environmental  quality 
contrtri  measures  under  the  National 
Environmental  Policy  Act  of  1969,  as 
amended.  42  U.S.Q  4321  etseq.  and 
Executive  Order  No.  11514,  as  amended.  42 
U.S.C  4321  note; 

(b)  Notification  of  violating  fiacilities 
pursuant  to  Executive  Order  No.  11738, 42 
U.S.C  7606  note: 

(c)  Piotactian  of  vretlands  pursuant  to 
Executive  Order  No.  11990, 42  U.S.C.  4321 
notr, 

(d)  Evaluatirai  of  flood  hazards  in 
floodplains  in  accordance  with  Executive 
Order  11988. 42  U.S.C  4321  note; 

(e)  Assurance  of  project  consistency  with 
am  approved  state  management  program 
developed  pursuant  to  the  requirements  of 
die  Coastal  Zone  Management  Act  of  1972,  as 
amended.  16  U.S.C  1451  et  seq.; 

(f)  Conformity  of  Federal  actions  to  State 
(Claan  Air)  Implementation  Plans  under 
section  176(c)  of  the  Clean  Air  Act  of  1955. 
as  amended.  42  U.S.C.  7401  et  seq.; 

(g)  Protection  of  underground  sources  of 
drinking  wrater  under  the  Safb  Drinking 
Water  Act  of  1974,  as  amended,  42  U.S.C. 
300h  etseq.; 

(h)  Protection  of  endangered  species  under 
the  Etadangared  Species  Act  of  1973,  as 
amended.  Endaz^^red  Species  Act  of  1973, 
as  amended.  16  U.S.C  1531  et  seq.;  and 

(i)  Environmental  protections  for  Federal 
transit  programs,  including,  but  not  limited 
to  protections  for  a  park,  recreation  area,  or 
wildlifo  or  watnfowl  refuge  of  national,  state 


or  local  significance  or  any  land  from  a 
historic  site  of  national,  state,  or  local 
significance  used  in  a  transit  project  as 
required  by  49  U.S.C.  303; 

(j)  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968,  as  amended,  16  U.S.C 
1271  et  seq.  relating  to  protecting 
components  of  the  national  wild  and  scenic 
rivers  systems;  and 

(k)  Will  assist  FTA  in  assuring  compliance 
with  section  106  of  the  National  Historic 
Preservation  Act  of  1966,  as  amended,  16 
U.S.C.  470f,  Executive  Order  No.  11593 
(identification  and  protection  of  historic 
properties).  16  U.S.C.  470  note,  and  the 
Archaeological  and  Historic  reservation  Act 
of  1974,  as  amended,  16  U.S.C  469e-l  et 
seq.; 

(15)  To  the  extent  applicable,  will  comply 
with  provisions  of  the  Hatch  Act,  5  U.S.C. 
1501  through  1508,  and  7324  through  7326, 
which  limit  the  political  activities  of  state 
and  local  agencies  and  their  officers  and 
employees  whose  principal  employment 
activities  are  financed  in  whole  or  part  with 
Federal  funds  including  a  Federal  loan,  grant, 
or  cooperative  agreement,  but  pursuant  to  23 
U.S.C  142(g),  does  not  apply  to  a 
nonsupervisory  employee  of  a  transit  system 
(or  of  any  other  agency  or  entity  performing 
related  functions)  receiving  FTA  assistance  to 
whom  the  Hatch  Act  does  not  otherwise 
apply; 

(16)  Will  comply  %vith  the  National 
Research  Act,  Pub.  L.  93-348,  July  12, 1974. 
as  amended,  regarding  the  protection  of 
human  subjects  involved  in  research, 
development,  and  related  activities 
supported  by  Federal  assistance  and  DOT 
regulations.  "Protection  of  Human  Subjects," 
49  CFR  part  11; 

(17)  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966.  as  amended,  7 
U.S.C.  2131  et  seq.  pertaining  to  the  care, 
handling,  and  treatment  of  warm  blooded 
animals  held  for  research,  teaching,  or  other 
activities  supported  by  FTA  assistance; 

(18)  Will  have  performed  the  financial  and 
compliance  audits  required  by  the  Single 
Audit  Act  Amendments  of  1996,  31  U.S.C. 
7501  et  seq.  and  OMB  Circular  No.  A-133, 
"Audits  of  States,  Local  Governments,  and 
Non-Profit  Organizations  and  Department  of 
Transportation  provisions  of  OMB  A-133 
Compliance  Supplement,  March  2001";  and 

(19)  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  the  project. 

2.  Lobbying  Certification  fbrui  Apidkation 
Exceeding  $100,000: 

An  Applicant  that  submits,  or  intends  to 
submit  this  fiscal  year,  an  application  for 
Federal  assistance  exceeding  SlOO.OtX)  must 
provide  the  following  certification.  FTA  may 
not  award  Federal  assistance  for  an 
applicaticHi  exceeding  $100,000  until  the 
Applicant  provides  this  certification  by 
selecting  Categfxy  "2." 

A.  As  required  by  U.S.  DOT  regulations. 
"New  Restrictions  m  Lobbying,"  at  49  CFR 
20.110.  the  Applicant's  authorized 
representative  certifies  to  the  best  of  his  or 
her  knowledigB  and  belief  that  for  each 
application  for  a  Federal  assistance 
exceeding  $100,000: 


(1)  No  Federal  appropriated  funds  luv« 
been  or  will  be  paid,  by  or  on  behalf  of  the 
Applicant,  to  any  person  for  influencing  ca 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  emplojree  of  Congress, 
or  an  employee  of  a  Member  of  Congress 
pertaining  to  the  award  of  any  Federal 
assistance,  or  the  extension^contintiation. 
renewal,  amendment,  or  modification  of  any 
Federal  assistance  agreement:  and 

(2)  If  any  funds  other  than  Federal 
appropriated  funds  have  been  or  will  be  paid 
to  any  person  fw  influencing  or  attempting 
to  influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  any 
application  to  FTA  for  Federal  assistance,  the 
Applicant  assures  that  it  will  complete  and 
simmit  Standard  Form-LLL.  "Disclosure 
Form  to  Report  Lobbying."  including  the 
information  required  by  the  form's 
instructions,  which  rnay  be  amended  to  omit 
such  information  as  permitted  by  31  U.S.C 
1352. 

B.  The  Applicant  understands  that  this 
certification  is  a  material  representatian  of 
fact  upon  which  reliance  is  placed  and  that 
siibmission  of  this  certification  is  a 
prerequisite  fior  providing  Federal  assistannw 
for  a  transaction  covered  by  31  U.S.C  1352. 
The  Applicant  also  understands  that  any 
person  who  fails  to  file  a  required 
certification  shall  be  subject  to  a  dvil  penalty 
of  not  less  than  $10,000  and  not  mora  than 
$100,000  for  each  such  failure. 

3.  Certificatian  pertaining  To  Tlie  EffiBCls  of 
The  Praiect  on  Private  Maas  Transportatian 

Companies 

A  State  or  local  government  Applicant 
seeking  Federal  assistance  authorized  by  49 
U.S.C  chapter  53  to  acquire  the  propfflty  of 
or  an  interest  therein  of  a  private  mass 
transportation  company  or  to  operate  mass 
transportation  equipment  or  a  ndlity  in 
competiticm  with  or  in  addition  to 
transportation  service  provided  1^  an 
existing  mass  transportation  company  must 
provide  the  following  certification.  FTA  may 
not  award  Federal  assistance  for  that  profect 
until  the  Applicant  provides  this  certificatian 
by  selecting  Categray  "3." 

As  required  by  49  U.S.C  5323(a)(1).  the 
Applicant  certifies  that  before  it  acquires 
property  or  an  interest  in  property  of  a 
private  mass  transportation  company  or 
operates  mass  transportation  equipment  at  a 
facility  in  competition  with  or  in  addition  to 
transportation  service  provided  by  an 
existing  mass  transportation  company  it  has 
OTwillluve: 

A.  Found  that  the  assistance  is  essential  to 
carrying  out  a  program  of  projects  as 
determined  by  the  plans  and  programs  of  tiie 
metrtqwlitan  planidng  organizaticm: 

B.  Pitivided  for  the  participation  of  private 
mass  transportation  companies  to  the 
m^iiriiniiin  extent  feasible  consistent  with 
applicable  FTA  requirements  and  policies: 

C  Paid  just  compensation  under  state  or 
local  law  to  a  private  mass  transportation 
company  for  its  franchises  or  property 
acqidred:and 

D.  Acknowledged  that  the  assistance  falls 
within  the  labor  standards  compliance 
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requirements  of  49  U.S.C  5333(a)  and 
S333(b). 

4.  Public  Hearing  Certification  For  a  Capital 
Protect  That  Will  Substantially  Affect  A 
Community  or  Its  Transit  Service 

An  Applicant  seeking  Federal  assistance 
authorized  by  49  U.S.C.  chapter  53  for  a 
capital  project  that  will  substantially  affect  a 
community  or  the  commimity's  mass 
transportation  service  must  provide  the 
following  certification.  FTA  may  not  award 
Federal  assistance  for  that  project  until  the 
Applicant  provides  this  certification  by 
selecting  Category  "4." 

As  required  by  49  U.S.C.  5323(b),  the 
Applicant  certifies  that  it  has.  or  before 
submitting  its  application,  will  have: 

A.  Provided  an  adequate  opportunity  for  a 
public  hearing  with  adequate  prior  notice  of 
the  proposed  project  published  in  a 
newspaper  of  general  circulation  in  the 
geographic  area  to  be  served; 

B.  Held  that  hearing  and  provided  FTA  a 
transcript  or  detailed  report  summarizing  the 
issues  and  responses,  unless  no  one  with  a 
significant  economic,  social,  or 
environmental  interest  requests  a  hearing; 

C  Considered  the  economic,  social,  and 
environmental  effects  of  the  project;  and 

D.  Determined  that  the  project  is  consistent 
with  official  plans  for  developing  the  urban 
area. 

5.  Cartification  of  Pre-Award  And  Post- 
Driivary  Reviews  Required  For  Acquisitiim 
of  Rolling  Stock 

An  Applicant  seeking  FTA  assistance  to 
acquire  rolling  stock  must  provide  the 
following  certification.  FTA  may  not  provide 
assistance  to  acquire  rolling  stock  until  the 
Applicuit  provides  this  certification  by 
selecting  Category  "5." 

As  required  by  49  U.S.C  5323(m)  and 
implementing  FTA  regulations  at  49  CFR 
663.7.  the  Applicant  certifies  that  it  will 
comply  with  the  requirements  of  49  CFR  part 
663  when  procuring  revenue  service  rolling 
stock.  Among  other  things,  the  Applicant 
agrees  to  conduct  or  cause  to  be  conducted 
£a  reqmsite  pre-award  and  post-delivery 
reviews,  and  maintain  on  file  the 
certifications  required  by  49  CFR  part  663, 
subpart  B.  C.  and  D. 

6.  Bus  Tasting  Certification  Required  For 
New  Bob  Aoqoisitians 

An  Applicant  seeking  FTA  assistance  to 
acquire  new  buses  must  provide  the 
following  certification.  FTA  may  not  provide 
assistance  for  the  acquisition  of  new  buses 
until  the  Applicant  provides  this  certification 
bf  selecting  Category  "6." 

As  required  by  FTA  regulations,  "Bus 
Testing,"  at  49  CFR  665.7,  the  Applicant 
certifies  that  before  expending  any  Federal   . 
assistance  to  acquire  the  first  bus  of  any  new 
bus  model  or  any  bus  model  with  a  new 
major  change  in  canfiguration  or  components 
or  authorizing  final  acceptance  of  that  bus  (as 
described  in  49  CFR  part  665): 

A.  The  model  of  the  bus  will  have  been 
tested  at  a  bus  testing  facility  approved  by 
FTA:  and 

B.  It  will  have  received  a  copy  of  the  test 
report  prepared  on  the  bus  model. 


7.  Charter  Service  Agreement 

An  Applicant  seeking  FTA  assistance  to 
acquire  or  operate  transportation  equipment 
or  facilities  financed  with  Federal  assistance 
authorized  by  49  U.S.C.  chapter  53  (except  49 
U.S.C  5310)  or  Title  23,  U.S.C.  must  enter 
into  the  following  charter  service  agreement. 
FTA  may  not  provide  assistance  for  projects 
authorized  by  49  U.S.C.  chapter  53  (except  49 
U.S.C.  5310)  or  Tide  23,  U.S.C.  until  the 
Applicant  enters  into  this  agreement  by 
selecting  Category  "7." 

A.  As  required  by  49  U.S.C  5323(d)  and 
FTA  regulations,  "Charter  Service,"  at  49 
CFR  604.7,  the  Applicant  agrees  that  it  and 
its  recipients  will: 

(1)  Provide  charter  service  that  uses 
equipment  or  facilities  acquired  with  Federal 
assistance  authorized  for  49  U.S.C.  5307, 
5309.  or  5311  or  Titie  23  U.S.C,  only  to  the 
extent  that  there  are  no  private  charter 
service  operators  willing  and  able  to  provide 
the  charter  service  that  it  or  its  recipients 
desire  to  provide,  unless  one  or  more  of  the 
exceptions  in  49  CFR  604.9  applies;  and 

(2)  Comply  with  the  provisions  of  49  CFR 
part  604  before  they  provide  any  charter 
service  using  equipment  of  facilities  acquired 
with  Federal  assistance  authorized  for  the 
above  statutes. 

B.  The  Applicant  imderstands  that  the 
requirements  of  49  CFR  part  604  will  apply 
to  any  charter  service  provided,  the 
definitions  in  49  CFR  part  604  apply  to  this 
agreement,  and  violation  of  this  agreement 
may  require  corrective  measures  and  the 
imposition  of  penalties,  including  debarment 
fix>m  the  receipt  of  further  Federal  assistance 
for  transportation. 

8.  School  Transportation  Agreement   , 

An  Applicant  seeking  FTA  assistance  to 
acquire  or  operate  transportation  focilities 
and  equipment  using  Federal  assistance 
authorized  by  49  U.S.C.  chapter  53  or  Title 
23,  U.S.C  must  agree  as  follows.  FTA  may 
not  provide  assistance  for  transportation 
facilities  until  the  Applicant  enters  into  this 
Agreement  by  selecting  Category  "8." 

A.  As  required  by  49  U.S.C.  5323(f)  and 
FTA  regulations,  "School  Bus  Operation,"  at 
49  CFR  605.14,  the  Applicant  agrees  that  it 
and  all  its  recipients  will: 

(1)  Engage  in  school  transportation 
operations  in  competition  with  private 
school  transportation  operators  only  to  the 
extent  permitted  by  49  U.S.C.  5323(f).  and 
implementing  regulations;  and 

(2)  Comply  witii  the  requirements  of  49 
CFR  part  605  before  providing  any  school 
transportation  using  equipment  or  facilities 
acquired  with  Federal  assistance  awarded  by 
FTA  and  authorized  by  49  U.S.C.  chapter  53 
or  Titie  23  U.S.C  for  transportation  projects. 

B.  The  Applicant  understands  that  the 
requirements  of  49  CFR  part  605  will  apply 
to  any  school  transportation  it  provides,  the 
definitions  of  49  CFR  part  605  apply  to  this 
school  transportation  agreement,  and  a 
violation  of  this  agreement  may  require 
corrective  measures  and  the  imposition  of 
penalties,  including  debarment  from  the 
receipt  of  further  Federal  assistance  for 
transportation. 


9.  Certification  Required  for  the  Direct 
Award  of  FTA  Assistance  to  an  ApplteanI 
fiw  Its  Demand  Responsive  Service 

An  Applicant  seeking  direct  Federal 
assistance  to  support  demand  responsive 
service  must  provide  the  following 
certification.  FTA  may  not  award  Federal 
assistance  directly  to  an  Applicant  to  support 
its  demand  responsive  service  until  the 
Applicant  provides  this  certification  by 
selecting  Category  "9." 

As  required  by  U.S.  DOT  regulation, 
"Transportation  Services  for  Individuals  with 
Disabilities  (ADA),"  at  49  CFR  37.77,  Uie 
Applicant  certifies  that  its  demand 
responsive  service  offered  to  persons  with 
disabilities,  including  persons  who  use 
wheelchairs,  is  equivalent  to  the  level  and 
quality  of  service  offered  to  persons  without 
disabilities.  When  viewed  in  its  entirety,  the 
Applicant's  service  for  persons  with 
disabilities  is  provided  in  the  most  integrated 
setting  feasible  and  is  equivalent  with  respect 
to:  (1)  response  time.  (2)  fares.  (3)  geographic 
service  area.  (4)  hours  and  days  of  service.  (5) 
restrictions  on  trip  purpose,  (6)  availability  of 
information  and  reservation  capability,  and 
(7)  constraints  on  capacity  or  service 
availability. 

10.  Prevention  of  Alcohol  Misuse  and 
Prohibited  Drug  Use  Certification 

If  the  Applicant  is  required  by  Federal 
regulations  to  provide  the  following 
certification  concerning  its  activities  to 
prevent  alcohol  misuse  of  prohibited  drug 
use  in  its  transit  operations,  FTA  may  not 
provide  Federal  assistance  to  that  Applicant 
until  it  provides  this  certification  by  selecting 
Category  "10." 

As  required  by  FTA  regulations, 
"Prevention  of  Alcohol  Misuse  and 
Prohibited  Drug  Use  in  Transit  Operations," 
at  49  CFR  part  665,  subpart  I,  the  Applicant 
certifies  that  it  has  established  and 
implemented  an  anti-drug  and  alcohol 
misuse  program,  and  has  complied  with  or 
will  comply  with  applicable  requirements  of 
FTA  regulations,  "Prevention  of  Alcohol 
Misuse  and  Prohibited  Drug  Use  in  Transit 
Operations."  at  49  CFR  part  665. 

11.  Certification  Required  For  Intereat  or 
Other  Financing  Costs 

An  Applicant  that  intends  to  request 
reimbursement  of  interest  or  other  financing 
costs  incurred  for  its  capital  projects  must 
provide  the  following  certification.  FTA  may 
not  provide  assistance  to  support  those  costs 
until  the  Applicant  provides  this  certification 
by  selection  Category  "11." 

As  required  by  49  U.S.C  5307(g),  49  U.S.C 
5309(g)(2)(B),  49  U.S.C  5309(g)(3)(A),  and  49 
U.S.C  5309(n),  the  Applicant  certifies  that  it 
will  not  seek  reimbursement  for  interest  and 
other  financing  costs  until  its  records 
demonstrate  it  has  used  reasonable  diligence 
in  seeking  the  most  favorable  financing  terms 
underlying  those  costs,  to  the  extent  FTA 
might  require. 

12.  IntelligBnt  Transportatian  System 
Program  Assurance 

An  Applicant  for  FTA  assistance  for  an 
Intelligence  Transportation  System  Project 
(ITS  Project),  defined  as  any  project  that  in 
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whole  or  in  part  funds  the  acquisition  of 
technologies  or  systems  of  tecjinologies  that 
provide  or  significantly  contribute  to  the 
provision  of  one  or  more  ITS  user  services  as 
defined  in  the  National  ITS  Architecture," 
must  provide  the  following  assurance.  FTA 
may  not  award  any  Federal  assistance  until 
the  Applicant  provides  this  assurance  by 
selecting  Category  "12." 

In  com{diance  with  Section  VII  of  FTA 
Nodes.  "FTA  National  ITs  Architecture 
Policy  on  Transit  Projects."  at  66  FR 1459. 
January  8. 2001.  in  the  course  of 
implementing  an  ITS  Project,  the  Applicant 
assures  that  it  will  comply,  and  require  its 
third  party  contractors  and  subredpients  to 
com;^.  with  all  applicable  requirements 
impoaed  by  Section  V  (Regional  ITS 
Architecture)  and  Section  VI  (Project 
Implementation)  of  that  Notice; 

13.  Cartificatiau  aod  Aanmnces  For  Tbe 
Uibniaad  Ana  FocBnla  Program,  The  fob 


11m  Qmb  Fuals  Fonmlc  Pragrani 

Eadi  Applicant  to  FTA  for  Urbanized  Area 
Fonnula  Program  assistance  authorized  by  49 
U.S.C  5307.  each  Applicant  far  Job  Access 
and  Ravarae  Cmnmute  Program  assistance 
autluxizsd  by  section  3037  of  the 
Ttansportatian  Equity  Act  for  the  21st 
Century.  49  U.S.Q  5309  note,  and  each 
Apfdicant  for  the  Clean  Fuels  Fonnula 
Propam  assistance  authorized  by  49  U.S.C 
5306  must  provide  the  following 
certifications  in  connection  with  its 
application.  FTA  may  not  award  Urbanized 
Area  Formula  Program  assistance,  the  Job 
Access  and  Reverse  Commute  Program 
ff^ftmnrtt,  OT  tlw  Qean  Fuels  Fonnula 
Ptoffvm  assistance  to  the  Applicant  until  the 
Applicant  provides  these  certifications  and 
assurances  by  selecting  Categciy  "13."  A 
state  or  other  Applicant  providing 
certifications  and  aasuzanoes  on  behalf  of  its 
prospective  subredpients  is  expected  to 
nlitain  sufBdeut  documentation  from  those 
subredpients  to  assure  the  validity  of  its 
certifications  and  assurances. 

bi  additim.  each  Applicant  that  has 
received  Transit  Enhancement  funding 
authorized  by  49  U.S.C  5307(k)(l)  must 
include  within  its  quarteriy  report  for  the 
fourth  quarter  of  the  preceding  Federal  fiscal 
year  a  list  of  the  projects  carried  out  during 
dw  pceceding  Federal  fiscal  year  with  those 
l^tansit  Enhancement  funds.  That  list 
constitutes  the  report  of  transit  projects 
canied  out  during  the  preceding  fiscal  year 
to  be  submitted  as  part  of  the  Applicant's 
■nniiiil  certificatians  and  assurances,  as 
required  by  49  U.S.C  5307(k)(3).  and  is  thus 
incorporated  by  refarence  and  made  part  of 
that  Applicant's  annual  certifications  and 
assurances.  FTA  may  not  award  Urbanized 
Area  Fonnula  Program  assistance  to  any 
Applicant  that  has  received  Transit 
Enhancement  funding  authorized  by  49 
U.S.C  5307(k)(l).  unless  that  Applicant's 
quaiteriy  report  fat  the  fourth  quarter  of  the 
preoading  Fedoral  fiscal  year  has  been 
submitted  to  FTA  and  that  report  contains 
the  requisite  list 

A.  Certifications  Inquired  by  Statute 

(1)  As  required  by  49  U.S.C  5307(d)(1)(A) 
thiou^  d).  the  Applicant  certifies  that: 


(a)  It  has  or  will  have  the  legal,  financial, 
and  technical  capacity  to  carry  out  the 
proposed  program  of  projects; 

(b)  It  will  adequately  maintain  the 
equipment  and  facilities; 

(c)  It  will  ensure  that  elderly  or 
handicapped  persons,  or  any  person 
presenting  a  Medicare  card  issued  to  himself 
pursuant  to  title  II  or  title  XVIII  of  the  Sodal 
Security  Act  (42  U.S.C.  et  seq.  or  42  U.S.C 
1395  et  seq.],  will  be  charged  for 
transportation  during  non-peak  hours  using 
or  involving  a  fedlity  or  equipment  of  a 
project  financed  with  Federal  assistance 
authorized  for  49  U.S.C.  5307.  or  for  the  Job 
Access  and  Reverse  Commute  Program  at 
section  3037  of  the  Transportation  Equity  Act 
for  the  21st  Century  (TEA-21).  49  U.S.C. 
5309  note,  not  more  than  fifty  (50)  percent  of 
the  peak  hour  fore; 

(d)  In  carrying  out  a  procurement  financed 
with  Federal  assistance  authorized  for  the 
Urbanized  Area  Formula  Program  at  49 
U.S.C.  5307,  or  the  Job  Access  and  Reverse 
Commute  Program  at  section  3037  of  TEA- 
21,  49  U.S.C.  5309  note,  it  will  use 
competitive  procurement  (as  defined  or 
approved  by  the  Secretary),  it  will  not  use  a 
procurement  using  exclusionary  or 
discriminatory  spedfications,  and  it  will 
comply  with  applicable  Buy  America  laws  in 
carrying  out  a  procurement; 

(e)  It  has  complied  or  will  comply  with  the 
requirements  of  49  U.S.C.  5307(c). 
Spedfically,  it  has  made  available,  or  before 
submitting  its  application,  it  will  make 
available:  (1)  to  the  public  information  on 
amounts  available  for  the  Urbanized  Area 
Formula  Program  at  49  U.S.C  5307  and.  if 
applicable,  the  Job  Access  and  Reverse 
Commute  Grant  Program.  49  U.S.C  5309 
note,  and  the  program  of  projects  it  proposed 
to  undertake  with  those  funds;  (2)  in 
consultation  with  interested  parties 
induding  private  transportation  providers, 
develop  a  proposed  program  of  projects  fat 
activities  to  be  financed:  (3)  publish  a 
proposed  program  of  projects  in  a  way  that 
afiieded  dtizens.  private  transportation 
providera  and  local  eleded  officials  have  the 
opportimity  to  examine  the  proposed 
program  and  submit  comments  on  the 
proposed  program  and  the  performance  of 
the  Applicant;  (4)  provide  an  opportunity  for 
a  public  hearing  to  obtain  the  views  of 
dtizens  on  the  proposed  program  of  projects; 
and  (5)  ensure  that  the  propmed  program  of 
projects  provides  for  the  coordination  of 
transportation  services  assisted  imder  49 
U.S.C.  5336  with  transportation  services 
assisted  by  another  Federal  Government 
source;  (6)  consider  comments  and  views 
received,  especially  those  of  private 
transportation  providers,  in  preparing  the 
final  program  of  projects;  and  (7)  make  the 
final  program  of  projects  available  to  the 
public; 

(f)  It  has  or  will  have  available  and  will 
provide  the  amount  of  funds  required  by  49 
U.S.C  5307(e)  and  applicable  FTA  policy 
(spedfying  Federal  and  local  shares  of 
projed  costs); 

(g)  It  will  comply  with:  49  U.S.C.  5301(a) 
(requirements  fm  transportation  systems  that 
maximize  mobility  and  minimize  foel 
consumption  and  air  pollution):  49  U.S.C 


5301(d)  (requirements  for  transportation  of 
the  elderly  and  persons  with  disabilities);  49 
U.S.C.  5303  through  5306  (planning 
requirements);  and  49  U.S.C.  5301(d)  (spedal 
efforts  for  designing  and  providing  mass 
transportation  for  the  elderly  and  persons 
with  disabilities); 

(h)  It  has  a  locally  developed  process  to 
solidt  and  consider  public  comment  before 
raising  fores  or  implementing  a  major 
redudion  of  transportation;  and 

(i)  As  required  by  49  U.S.C  5307(d)(l)(J). 
unless  it  has  determined  that  it  is  not 
necessary  to  expend  one  (1)  percent  of  the 
amount  of  Federal  assistance  it  receives  for 
this  fiscal  year  apportioned  in  accordance 
with  49  U.S.C  5336  for  transit  security 
projects,  it  will  expend  at  least  one  (1) 
percent  of  the  amount  of  that  assistance  for 
transit  security  projects,  induding  increased 
lighting  in  or  adjacent  to  a  transit  system 
(induding  bus  stops,  subway  stations, 
parking  lots,  and  garages),  increased  camera 
surveillance  of  an  area  in  or  adjacent  to  that 
system,  emergency  telephone  line  or  lines  to 
contad  law  enforcement  or  security 
personnel  in  an  area  in  or  adjacent  to  that 
system,  and  any  other  projed  intended  to 
increase  the  security  and  safety  of  an  existing 
or  plaimed  transit  system. 

(2)  As  required  by  49  U.S.C  5307(k)(3).  if 
it  has  received  Transit  Enhancement  foods 
authorized  by  49  U.S.C  5307(k)(l).  its 
quarteriy  report  for  the  fourth  quarter  of  the 
preceding  Fedoal  fiscal  year  indudes  a  list 
of  projects  implemented  in  the  preceding 
Federal  fiscal  year  using  Transit 
Enhancement  fimds,  and  that  report  is  made 
ptart  of  its  certifications  and  assurances. 

B.  Certification  Required  for  Capital  leasing 
As  required  by  FTA  regulations.  "Capital 
Leases."  at  49  CFR  639.15(b)(1)  and  49  CFR 
639.21,  to  the  extent  the  Applicant  uses 
Federal  assistance  authorizeid  for  49  U.S.C 
5307  or  section  3037  of  TEA-21, 49  U.S.C 
5309  note,  to  acquire  any  capital  asset  by 
lease,  the  Applicant  certifies  that: 

(1)  It  will  not  use  Federal  assistance 
authmized  for  49  U.S.C  5307  or  sectim  3037 
of  TEA-21, 49  U.S.C.  5309  note,  to  finance 
the  cost  of  leasing  any  capital  asset  until  it 
performs  calculations  demonstrating  that 
leasing  the  capital  asset  would  be  more  coet- 
efEadive  than  purchasing  or  constructing  a 
similar  asset; 

(2)  It  will  complete  these  calculations 
befcne  entering  into  the  lease  or  before 
receiving  a  capital  grant  for  the  asset, 
whichever  is  later;  and 

(3)  It  will  not  enter  into  a  capital  lease  for 
which  FTA  can  only  provide  incremental 
funding  unless  it  has  the  finandal  capadty 
to  meet  its  future  obligations  under  the  lease 
in  the  event  Federal  assistance  is  not 
available  fcnr  capital  projects  in  subsequent 
years. 

C  C&tification  Requited  for  Sole  Source 
Purchase  of  Associated  Capital  Maintenance 
Ueai 

As  required  by  49  U.S.C  5325(c).  to  the 
extent  that  Uie  Applicant  procures  an 
assodated  capital  maintenance  item  under 
the  authority  of  49  U.S.C  5307(bKl).  the 
Applicant  certifies  that  it  will  use 
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.  competition  to  procure  an  assodated  capital 
maintenance  item  unless  the  manufodurer  or 
supplier  of  that  item  is  the  only  source  for 
the  item  and  the  price  of  the  item  is  no  more 
than  the  price  similar  customers  pay  for  the 
item,  and  maintain  sufficient  records 
pertaining  to  each  such  procurement  on  file 
easily  retrievable  for  FTA  inspection. 

D.  Clean  Fuels  Aiogram  Certification 

As  required  by  49  U.S.C  5308(c)(2).  the 
Applicant  certifies  that,  in  connection  with 
any  application  for  assistance  authorized  for 
the  Clean  Fuels  Fonnula  Program,  vehicles 
purchased  with  grant  funds  made  available 
for  49  U.S.C.  5308  will  be  operated  only  with 
clean  foels. 

14.  Certificatioiis  and  Aasoranoes  far  the 
Elderly  and  Pnraons  With  Disabilities 
Progrun 

An  Applicant  that  intends  to  administer 
the  Elderly  and  Persons  with  Disabilities 
Program  on  behalf  of  a  state  must  provide  the 
following  certifications  and  assurances.  In 
prbviding  certifications  and  assurances  on 
behalf  of  its  prospective  subredpients.  the 
Applicant  is  expeded  to  obtain  suffident 
docimientation  firom  those  subredpients  to 
assure  the  validity  of  its  certifications  and 
assurances.  FTA  may  not  award  assistance 
for  the  Elderly  and  Persons  with  Disabilities 
Program  until  the  Applicant  provides  these 
certifications  and  assurances  by  selecting 
Category  "14." 

The  Applicant  administering  on  behalf  of 
the  state  ttie  Elderly  and  Persons  with 
Disabilities  Program  authorized  by  49  U.S.C. 
5310  certifies  and  assures  that  the  following 
requirements  and  conditions  will  be  folfill^: 

A.  The  state  organization  serving  as  the 
Applicant  and  each  subredpient  has  or  will 
have  the  necessary  legal,  finandal,  and 
managerial  capability  to  apply  for.  receive 
and  (tisburse  Federal  assistance  authorized 
for  49  U.S.C  5310;  and  to  implement  and 
manage  the  projed. 

B.  "Hie  state  assumes  that  each  subredpient 
either  is  recognized  under  state  law  as  a 
private  nonprofit  organization  with  the  legal 
capability  to  contrad  with  the  state  to  cany 
out  the  proposed  projed,  or  is  a  public  body 
that  has  met  the  statutory  requirements  to 
receive  Federal  assistance  authorized  for  49 
U.S.C  5310. 

C  "Hie  private  nonprofit  subrecipient's 
application  for  49  U.S.C  5310  assistance 
contains  information  firom  which  the  state 
condudes  that  the  transit  service  provided  or 
offsred  to  be  provided  by  existing  public  or 
private  transit  operators  lis  unavailable, 
insuffident.  or  inappropriate  to  meet  the 
spedal  needs  of  the  elderly  and  persons  with 
disabilities. 

D.  The  state.assures  that  suffident  non- 
Federal  funds  have  been  or  will  be 
committed  to  provide  the  required  local 
share. 

E  The  subredpient  has.  or  will  have  by  the 
time  of  delivery,  suffident  funds  to  operate 
and  maintain  the  vahides  and  equipment 
purchased  vnth  Federal  assistance  awarded 
for  this  projed. 

F.  The  state  assures  that  before  issuing  the 
state's  formula  approval  of  a  projed,  its 
Qderly  and  Parsons  with  Disabilities 


Fonnula  Program  is  induded  in  the 
Statewide  Transportation  Improvement 
Program  as  required  by  23  U.S.C.  135;  all 
projects  in  urbanized  areas  recommended  for 
approval  are  included  in  the  annual  element 
of  the  metropolitan  Transportation 
Improvement  Program  in  which  the 
subrecipient  is  located;  and  any  public  body 
that  is  a  prospedive  subrecipient  of  capital 
assistance  has  provided  an  opportimity  for  a 
public  hearing. 

G.  The  state  recognizes  that  the 
subredpient.  rather  than  the  state  itself,  will 
be  ultimately  responsible  for  implementing 
many  Federal  requirements  covered  by  the 
certifications  the  state  has  signed,  having 
taken  appropriate  measures  to  secure  the 
necessary  compliance  by  each  subredpient. 
the  state  assures,  on  behalf  of  each 
subrecipient,  that  each  subrecipient  has: 

(1)  Coordinated  or  will  coordinate  to  the 
maximum  extent  feasible  with  other 
transportation  providers  and  users,  including 
social  service  agencies  authorized  to 
purchase  transit  service; 

(2)  Complied  or  will  comply  with  all 
applicable  civil  rights  requirements; 

(3)  Complied  or  will  comply  with 
applicable  requirements  of  U.S.  DOT 
regulations  on  participation  of  disadvantaged 
business  enterprise  in  U.S.  DOT  programs; 

(4)  Complied  or  will  comply  with  Federal 
requirements  regarding  transportation  of 
elderly  persons  and  persons  with  disabilities: 

(5)  Complied  with  or  will  comply  with 
applicable  provisions  pf  49  CFR  part  605 
pertaining  to  school  transportation 
operations; 

(6)  Viewing  its  demand  responsive  service 
to  the  general  public  in  its  entirety,  complied 
or  will  comply  with  the  requirement  to 
provide  demand  responsive  service  to 
persons  with  disabilities,  including  persons 
who  use  wheelchairs,  meeting  the  standard 
of  equivalent  service  set  forth  in  40  CFR 
37.77(c),  if  it  purchases  non-accessible 
vehicles  for  use  in  demand  responsive 
service  for  the  general  public: 

(7)  Established  or  will  establish  a 
procurement  system  and  conduded  or  will 
condud  its  procurements  in  compliance  with 
all  applicable  requirements  imposed  by 
Federal  laws,  executive  orders,  or  regulations 
and  the  requirements  of  FTA  Circular 
4220.1D,  "Third  Party  Contracting 
Requirements."  and  other  implementing 
requirements  FTA  may  issue; 

(8)  Complied  or  will  comply  with  the 
requirement  that  its  projed  provides  for  the 
participation  of  private  mass  transportation 
companies  to  the  maximum  extent  feasible; 

(9)  Paid  or  will  pay  just  compensation 
under  state  or  local  law  to  each  private  mass 
transportation  company  for  its  franchise  or 
property  acquired  under  the  projed; 

(10)  Complied  or  will  comply  with  all 
applicable  lobbying  requirements  for  each 
application  exceeding  $100,000; 

(11)  Complied  or  will  comply  with  all 
applicable  nonprocurement  suspension  and 
debarment  requirements; 

(12)  Complied  or  will  comply  with  all 
applicable  bus  testing  requirements  for  new 
bus  models; 

(13)  Complied  with,  or  to  the  extent 
required  by  FTA.  will  comply  with, 


applicable  FTA  Intelligent  Transportation 
System  (ITS)  architecture  requirements:  and 

(14)  Complied  or  will  comply  «ndi  all 
applicable  pre-award  and  postHdelivery 
review  requirements. 

H.  Unless  otherwise  noted,  each  of  the 
subredpient's  projects  qualifies  for  a 
categorical  exclusion  and  does  not  require 
further  environmental  approvals,  as 
described  in  the  joint  FHWA/FT  regulations. 
"Environmental  Impad  and  Related 
Procedures,"  at  23  CFR  771.117(c).  The  state 
certifies  that  financial  assistance  will  not  be 
provided  for  any  projed  that  does  not  qualify 
for  a  categorical  exclusion  described  in  23 
CFR  771.117(c)  until  FTA  has  made  the 
required  environmental  finding.  The  state 
further  certifies  that  no  finandal  assistance 
will  be  provided  for  a  project  requiring  a 
conformity  finding  in  accordance  with  the 
Environmental  Protedion  Agency's  Clean  Air 
Conformity  regulations  at  40  CFR  parts  51 
and  93.  until  FTA  makes  the  required 
conformity  finding. 

I.  The  state  will  enter  into  a  written 
agreement  with  each  subredpient  stating  the 
terms  and  conditions  of  assistance  by  which 
the  projed  will  be  undertaken  and 
completed. 

J.  The  state  recognizes  the  authority  of 
FTA.  U.S.  DOT.  and  the  Comptroller  General 
of  the  United  States  to  conduct  audits  and 
reviews  to  verify  compliance  with  the 
foregoing  requirements  and  stipulations,  and 
assures  that,  upon  request,  the  State  and  its 
subredpients  will  make  the  necessary 
records  available  to  FTA,  U.S.  DOT  and  the 
Comptroller  General  of  the  United  States. 
The  state  also  knowledges  its  obligation 
under  49  CFR  18.40(a)  to  monitor  projed 
activities  carried  out  by  its  subredpients  to 
assure  compliance  with  applicable  Federal 
requirements. 

15.  Certificatitms  and  Aaaoranoes  far  tii* 
NonuiiMnized  Area  Fonmula  Pragram 

An  Applicant  that  intends  to  administer 
the  Nonurbanized  Area  Formula  Program  on 
behalf  of  a  state  must  provide  the  following 
certifications  and  assurances.  In  providing 
certifications  and  assurances  on  behalf  of  its 
prospective  subredpients.  the  Applicant  is 
expected  to  obtain  sufficient  doounentation 
from  those  subredpients  to  assure  the 
validity  of  its  certifications  and  assurances. 
FTA  may  not  award  Nonurbanized  Area 
Formula  Program  assistance  to  the  Applicant 
until  the  Applicant  provides  these 
certifications  and  assurances  by  selecting 
Categories  "1"  through  11"  and  "15." 

The  Applicant  administering  on  behalf  of 
the  state  the  Nonurbanized  Area  Formula 
Program  authorized  by  49  U.S.C  5311 
certifies  and  assurances  that  the  followrins 
requirements  and  conditions  will  be  fulfilled: 

A.  The  state  organization  serving  as  the 
Applicant  and  each  subrecipient  has  or  will 
have  the  necessary  legal,  finandal.  and 
managerial  capability  to  apply  for.  receive 
and  disburse  Federal  assistance  authorized 
for  49  U.S.C  5311;  and  to  implement  and 
manage  the  project 

B.  "Hie  state  asstues  that  suffident  non- 
Federal  funds  have  been  or  will  be 
committed  to  profVide  the  required  local 
share. 
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Q  the  state  assures  that  before  issuing  the 
state's  formal  approval  of  the  [voject,  its 
Ncmurbanized  Area  Formula  Program  is 
included  in  the  Statewide  Transportation 
Improvement  Program  as  required  by  23 
U.S.C.  135;  to  the  extoit  applicable,  projects 
are  included  in  a  metropolitan 
Transportation  Improvement  Prtjgram. 

D.  The  state  has  provided  for  a  fair  and 
equitable  distribution  of  Federal  assistance 
authorized  for  49  U.S.C  5311  within  the 
state,  including  Indian  reservations  within 
the  jtate. 

E  The  state  recognizes  that  the 
subrecipient.  rather  than  the  state  itself,  will 
be  ultimately  responsible  for  implementing 
many  Federal  requirements  covered  by  the 
certifications  the  state  has  signed.  Having 
taken  appropriate  measures  to  secure  the 
necessary  compliance  by  each  subrecipient. 
the  state  assure,  on  behalf  of  each 
subrecipient,  that  each  subrecipient  has: 

(1)  Coordinated  or  will  coordinate  to  the 
mffiriiniini  extent  feasible  with  other 
transportation  providers  and  users,  including 
sodaf  service  agencies  authorized  to 

.  purchase  transit  service; 

(2)  Complied  or  will  comply  with  all 
applicable  dvil  rights  requirements; 

(3)  Complied  or  will  comply  with 
appUcable  requirements  of  U.S.  DOT 
legulatians  cm  participation  of  disadvantaged 
busiiMss  enterprise  in  U.S.  DOT  programs; 

(4)  Complied  or  will  comply  with  Federal 
requirmunts  regarding  transportation  of 
elderly  persons  and  persons  with  disabilities; 

(5)  Complied  or  will  comply  with  the 
transit  employee  protective  provisions  of  49 
U.S.C.  5333(b).  by  one  of  the  fdUowing 
aOioos:  (1)  signing  the  Special  Warranty  for 
the  Nonuriwnized  Area  Formtila  Program.  (2) 
agreeing  to  alternative  comparable 
amngisments  approved  by  the  Department  of 
Labtv  (DDL),  or  (3)  obtaining  a  waiver  from 
DDL;  and  the  state  has  certined  the 
subradpient's  compliance  to  DOL;        ^^ 

(6)  Complied  or  will  comply  %vith  49  CFR 
pert  604  in  the  provision  of  any  charter 
service  provided  with  equipment  or  facilities 
acquired  wiUi  FTA  assistance; 

(7)  Complied  with  or  will  comply  with 
applicable  proviaioDS  of  49  CFR  part  605 
pertaining  to  school  transportatioa 
operatioos; 

(8)  Viewing  its  demand  responsive  service 
to  the  ganetal  public  in  its  entirety,  complied 
or  will  comply  with  the  requirement  to 
inovide  demand  responsive  service  to 
petaoos  with  disabilities,  including  persons 
who  use  wheelchairs,  meeting  the  standard 
of  equivalent  service  set  forth  in  40  CFR 
37.77(Q.  if  it  purchases  non-accessible 
vehicles  for  use  in  demand  responsive 
service  for  the  gsnoal  public; 

(9)  Establishod  or  will  establish  a 
procuiement  system  and  conducted  or  will 
conduct  its  procurements  in  compliance  with 
all  applicable  requirements  imposed  by 
Fednal  laws,  executive  orders,  or  regulations 
and  the  requirements  of  FTA  Qrcular 
422aiD,  "Third  Party  Contracting 
Requirements."  and  other  implementing 
requiiements  FTA  may  issue: 

(10)  Complied  or  will  ccHnply  with  the 
requirament  that  its  project  provides  for  the 
participaticxi  of  private  enterprise  to  the 
m*"""""  extent  faasible; 


(11)  Paid  or  will  pay  just  compensation 
under  state  or  local  law  to  each  private  mass 
transportation  company  for  its  franchise  or 
property  acquired  under  the  project; 

(12)  Complied  or  will  comply  with  all 
applicable  lobbying  requirements  for  each 
application  exceeding  $100,000; 

(13)  Complied  or  will  comply  with  all 
applicable  nonprocurement  suspension  and 
debarment  requirements; 

(14)  Complied  or  will  comply  with  all 
applicable  bus  testing  requirements  for  new 
bus  models; 

(15)  Complied  or  will  comply  with  all 
applicable  pre-award  and  ptwt-delivery 
review  requirements; 

(16)  Complied  with  or  will  comply  with  all 
assurances  FTA  requires  for  projects 
involving  real  property; 

(17)  Complied  with,  or  to  the  extent 
required  by  FTA.  will  comply  with, 
applicable  FTA  Intelligent  Transportation 
System  (ITS)  architecture  requirements;  and 

(18)  Complied  with,  or  to  the  extent 
required  by  FTA  will  comply  with, 
applicable  anti-drug  and  alcohol  program 
requirements. 

F.  Unless  otherwise  noted,  each  of  the 
subrecipient's  projects  qualifies  for  a 
categorical  exclusion  and  does  not  require 
further  environmental  approvals,  as 
described  in  the  joint  FHWA/FTA 
regulations.  "Environmental  Impact  and 
Related  Procedures."  at  23  CFR  771.117(c). 
The  state  certifies  that  financial  assistance 
will  not  be  provided  for  any  project  that  does 
not  qualify  for  a  categorical  exclusion 
described  in  23  CFR  771.117(c)  until  FTA  has 
made  the  required  environmental  finding. 
The  state  further  certifies  that  no  financial 
assistance  will  be  provided  for  a  project 
requiring  a  conformity  finding  in  accordance 
with  the  Environmental  Protection  Agency's 
Clean  Air  Conformity  regulations  at  40  CFR 
parts  51  and  93.  until  FTA  makes  the 
required  conformity  finding. 

G.  The  state  will  enter  into  a  writteii 
agreement  with  each  subrecipient  stating  the 
terms  and  conditions  of  assistance  by  which 
the  project  vnll  be  undertaken  and 
completed. 

H.  The  state  recognizes  the  authority  of 
FTA.  U.S.  DOT.  and  the  Comptroller  General 
of  the  United  States  to  conduct  audits  and 
reviews  to  verify  compliance  with  the 
foregoing  requirements  and  stipulations,  and 
assures  ttiat,  upon  request,  the  State  and  its 
'  subredpients  will  make  the  necessary 
records  available  to  FTA.  U.S.  DOT  and  the 
Comptroller  General  of  the  United  States. 
The  state  also  acknowledges  its  obligation 
imder  49  CFR  18.40(a)  to  monitor  project 
activities  carried  out  by  its  sul»edpient  to 
assure  compliance  with  applicable  Federal 
requirements. 

I.  As  required  by  49  U.S.C.  5311(f).  the 
state  will  expend  not  less  than  fifteen  (15) 
percent  of  the  Federal  assistance  authorized 
for  49  U.S.C  5311(f)  and  apportioned  during 
this  fiscal  year  to  carry  out  a  program  to 
develop  and  support  interdty  bus 
transportation,  unless  the  chief  executive 
officer  of  the  state  or  his  or  her  duly 
authorized  designee  certifies  that  the 
interdty  bus  service  needs  of  the  slate  are 
being  adequately  met. 


16.  Certificatioiis  and  Amiranoes  for  the 
State  Infrastructure  Bank  Program 

An  Applicant  for  a  grant  of  Federal 
assistance  for  deposit  in  the  State 
hifiBStructure  Bank  (SIB)  must  provide  the 
following  certifications  and  assurances.  & 

Eroviding  certifications  and  assurances  on 
ahalf  of  its  prospective  subredpients.  the 
Applicant  is  expected  to  obtain  suffident 
documentation  fiom  those  subredpients  to 
assiu«  the  validity  of  its  certifications  and 
assurances.  FTA  may  not  award  assistance 
for  the  State  Infrastructure  Bank  program  to 
the  Applicant  imtil  the  Applicant  provides 
these  certifications  and  assurances  by 
selecting  Categories  "1"  through  11."  and 
"16." 

The  state  serving  as  the  Applicant  for 
Federal  assistance  for  the  Transit  Account  of 
its  State  bifrastructure  Bank  (SIB)  program 
authorized  by  either  section  350  of  the 
National  Highway  System  Designation  Act  of 
1995,  as  amended,  23  U.S.C.  101  note,  or  the 
State  Infrastructure  Bank  Pilot  Program.  23 
U.S.C  181  note,  certifies  and  assures  that  the 
following  requirements  and  conditions  will 
be  fulfilled  pertaining  to  any  project  financed 
with  Federal  assistance  derived  from  the 
Transit  Account  of  the  SIB: 

A.  The  state  organization  serving  as  the 
Applicant  (state)  agrees  and  assures  the 
agreement  of  the  SIB  and  each  redpient  of 
Federal  assistance  derived  from  the  Transit 
Account  of  the  SIB  within  the  state 
(subredpient)  that  each  Project  financed  with 
Federal  assistance  derived  from  the  Transit 
Account  will  be  administered  in  accordance 
%viththe: 

(1)  Applicable  provisions  of  section  350  of 
the  National  Highway  System  Designation 
Act  of  1995.  as  amended.  23  U.S.C  101  note, 
or  of  the  State  Infrastructure  Bank  Pilot 
Program,  23  U.S.C  181  note,  and  any  furthar 
amendments  thereto; 

(2)  Provisions  of  any  applicable  Federal 
guidance  that  may  be  issued; 

(3)  Terms  and  conditions  of  Department  of 
Labor  Certification(s)  of  Transit  Employee 
Protective  Arrangements  that  are  required  by 
Federal  law  or  r^ulations; 

(4)  Provisions  of  FHW A  and  FTA 
cooperative  agreement  with  the  state  to 
establish  the  state's  SIB  program;  and 

(5)  Provisions  of  the  FTA  grant  agreement 
with  the  state  that  obligating  Federal 
assistance  for  the  SIB,  except  that  any    . 
provision  of  the  Federal  Transit 
Administration  Master  Agreement 
incorporated  by  reference  into  that  grant 
agreement  will  not  apply  if  it  ORiflicts  with 
any  provisim  of  National  Highway  System 
Designation  Act  of  1995.  as  amended.  23 
U.S.C  101  note. «  section  1511  of  TEA-21. 
as  amended.  23  U.S.C.  181  note,  and  Federal 
guidance  on  SIBs,  the  provisions  of  the 
cooperative  agreement  establishing  the  SIB 
program  within  the  state,  or  the  text  writhin 
the  FTA  grant  agreement 

B.  The  state  agrees  to  comply  with  and 
assures  the  compliance  of  the  SIB  and  each 
subredpient  of  assistance  under  the  SIB  with 
all  applicable  requirmnents  for  the  SIB 
program,  as  those  requirements  may  be 
amended  bom  time  and  time.  Pursuant  to  the 
requirements  of  subsection  lS«l(h)(2)  of 
TEA-21. 23  U.S.C  181  note,  apfdicanto  for 
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assistance  authorized  by  the  state 
Infrastrudure  Bank  Pilot  Program  agree  that 
previous  cooperative  agreements  entered  into 
with  states  under  section  350  of  the  National 
Highway  System  Designation  Ad  of  1995,  as 
amended.  23  U.S.C.  101  note,  will  be  revised 
to  comply  with  new  requirements. 

C  Tlie  state  assures  that  the  SIB  will 
provide  Federal  assistance  from  its  Transit 
Account  only  for  transit  capital  projects 
eligible  under  sedion-  350  of  the  National 
Hi^way  Sjrstem  Designation  Ad  of  1995.  as 
amended.  23  U.S.C  101  note  or  under 
section  1511  of  TEA-21,  23  U.SC  181  note, 
and  that  those  projects  will  fulfill  all 
reqxiirements  imposed  on  comparable  capital 
transit  projects  fiinanced  by  FTA. 

D.  The  state  understands  that  the  total 
amount  of  funds  to  be  awarded  for  a  grant 
agreement  will  not  be  immediately  available 
for  draw  dOwn.  Consequently,  the  state 
assures  that  it  will  limit  the  amount  of 
Federal  assistance  it  draws  down  for  deposit 
in  the  SIB  to  amoimts  that  do  not  exceed  the 
limitations  specified  in  the  underlying  grant 
agreement  or  the  approved  projed  budget  for 
that  grant  agreement. 

E.  The  state  assures  that  each  subrecipient 
has  or  will  have  the  necessary  legal, 
financial,  and  managerial  capability  to  apply 
for,  receive,  and  disburse  Federal  assistance 
autiiorized  by  Federal  statute  for  use  in  the 
SIB,  and  to  implement,  manage,  operate,  and 
maintain  the  projed  and  project  property  for 
which  such  assistance  will  support. 

F.  The  state  recognizes  that  the  SIB,  rather 
than  the  state  itself,  will  be  ultimately 
responsible  for  implementing  many  Federal 
requirements  covered  by  the  certifications 
the  state  has  signed.  Having  taken 
appropriate  measures  to  secure  the  necessary 
compliance  by  the  SIB,  the  state  assures,  on 
behalf  of  the  SIB,  that: 

(1)  The  SIB  has  complied  or  will  comply 
with  all  applicable  dvil  rights  requirements; 

(2)  The  SIB  has  complied  or  will  comply 
writh  applicable  requirements  of  U.S.  DOT 
regulations  on  partidpation  of  disadvantaged 
business  enterprise  in  U.S.  DOT  programs; 

(3)  The  SIB  will  provide  Federal  assistance 
only  to  a  subrecipient  that  is  either  a  public 
or  private  entity  recognized  under  state  law 
as  having  the  legal  capability  to  contrad  with 
the  state  to  carry  out  its  proposed  projed; 

(4)  Before  the  SIB  entera  into  an  agreement 
with  a  subrecipient  under  which  Federal 
assistance  will  be  disbursed  to  the 
subredpient.  the  subrecipient's  projed  is 
included  in  the  Statewide  Transportation 
Improvement  Program;  all  projects  in 
url>anized  areas  recommended  for  approval 
are  induded  in  the  aimual  element  of  the 
metropolitan  Transportation  Improvement 
Program  in  which  the  subredpient  is  located; 


a  certification  that  an  opportunity  for  a 
public  hearing  has  been  provided; 

(5)  The  SIB  will  not  provide  Federal 
financial  assistance  for  any  projed  that  does 
not  qualify  for  a  categorical  exclusion 
described  in  23  CFR  771.117(c)  until  the 
required  Federal  environmental  finding  has 
been  made.  Moreover,  the  SIB  will  provide 
no  financial  assistance  for  a  project  requiring 
a  conformity  finding  in  accordance  with  the 
Environmental  Protedion  Agency's  Clean  Air 
Conformity  regulations  at  40  CFR  parts  51 
and  93.  until  ^e  required  Federal  conformity 
finding  has  been  made; 

(6)  Before  the  SIB  provides  Federal 
assistance  for  a  transit  projed,  each 
subrecipient  will  have  complied  with  the 
applicable  transit  employee  protective 
provisions  of  49  U.S.C.  5333(b)  as  required 
for  that  subrecipient  and  its  project;  and 

(7)  The  SIB  will  enter  into  a  written 
agreement  with  each  subrecipient  stating  the 
terms  and  conditions  of  assistance  by  which 
the  projed  will  be  undertaken  and 
completed,  including  specific  provisions  that 
any  security  or  debt  financing  instrument  the 
SIB  may  issue  will  contain  an  express 
statement  that  the  security  or  instrument 
does  not  constitute  a  commitment,  guarantee, 
or  obligation  of  the  United  States. 

H.  The  state  recognizes  that  the 
subrecipient,  rather  than  the  state  itself,  will 
be  Ultimately  responsible  for  implementing 
many  Federal  requirements  covered  by  the 
certifications  the  state  has^signed.  Having 
taken  appropriate  measures  to  secure  the 
necessary  compliance  by  the  SIB  and  each 
subrecipient,  the  state  assures,  on  behalf  of 
each  subrecipient,  that  each  subrecipient  has: 

(1)  Complied  or  will  comply  with  all 
applicable  civil  rights  requirements; 

(2)  Complied  or  will  comply  with 
applicable  requirements  of  U.S.  DOT 
regulations  on  participation  of  disadvantaged 
business  enterprise  in  U.S.  DOT  programs; 

(3)  Complied  or  will  comply  with  Federal 
requirements  regarding  transportation  of 
elderly  f>ersons  and  persons  with  disabilities; 

(4)  Complied  or  will  comply  with  the 
applicable  transit  employee  protective 
provisions  of  49  U.S.C.  S333(b)  as  required 
for  that  subrecipient  and  its  project; 

(5)  Complied  or  will  comply  with  49  CFR 
part  604  in  the  provision  of  any  charter 
service  provided  with  equipment  or  fecilities 
acquired  with  FTA  assistance; 

(6)  Complied  with  or  will  comply  with 
applicable  provisions  of  49  CFR  part  605    , 
pertaining  to  school  transportation 
operations; 

(7)  Viewing  its  demand  responsive  service 
to  the  general  public  in  its  entirety,  complied 
or  will  comply  with  the  requirement  to 
provide  demand  responsive  service  to 


persons  with  disabilities,  induding  persons 
who  use  wheelchaira.  meeting  the  standard 
of  equivalent  service  set  forth  in  40  CFR 
37.77(c),  if  it  purchases  non-accessible 
vehicle  for  use  in  demand  responsive  service 
for  the  general  public; 

(8)  Established  or  will  establish  a 
procurement  system  and  conduded  or  wrill 
condud  its  procurements  in  compliance  with 
all  applicable  requirements  imposed  by 
Federal  laws,  executive  orders,  or  regulations 
and  the  requirements  of  FTA  Circular 
4220.1D,  "Third  Party  Contracting 
Requirements,"  and  other  implementing 
requirements  FTA  may  issue; 

(9)  Complied  or  will  comply  vdth  the 
requirement  that  its  project  provides  for  the 
participation  of  private  mass  transportation 
companies  to  the  maximum  extent  feasible; 

(10)  Paid  or  will  pay  just  compensation 
under  state  or  local  law  to  each  private  mass 
transportation  company  for  its  franchise  or 
property  acquired  under  the  project; 

(11)  Complied  or  will  comply  with  all 
applicable  lobbying  requirements  for  each 
application  exceeding  $100,000; 

(12)  Complied  or  will  comply  with  all 
nonprocurement  suspension  and  debarment 
requirements; 

(13)  Complied  with  or  will  comply  with  all 
applicable  bus  testing  requirements  for  new 
bus  models; 

(14)  Complied  with  or  will  comply  with  all 
applicable  pre-award  and  post-delivery 
review  requirements: 

(15)  Complied  with  or  will  comply  with  all 
assurances  FTA  requires  for  projects 
involving  real  property; 

(16)  Complied  with,  or  to  the  extent 
required  by  FTA,  Mdll  comply  with, 
applicable  FTA  Intelligent  Transportation 
System  (ITS)  architecture  requirements;  and 

(17)  Complied  with,  or  to  the  extent 
required  by  FTA  will  comply  with, 
applicable  anti-drug  and  alcohol  program 
requirements. 

I.  The  state  recognizes  the  authority  of 
FTA,  U.S.  DOT,  and  the  Comptroller  General 
of  the  United  States  to  conduct  audits  and 
reviews  to  verify  compliance  with  the 
foregoing  requirements  and  stipulations,  and 
assures  diat,  upon  request,  the  SIB  and  its 
subredpients,  as  well  as  the  states.  Mrill  make 
the  necessary  records  available  to  FTA,  U.S. 
DOT  and  the  Comptroller  General  of  the 
United  States.  The  state  also  acknowledges 
its  obligation  under  49  CFR  18.40(a)  to 
monitor  projed  activities  carried  out  by  the 
SIB  and  its  subredpients  to  assure 
compliance  with  applicable  Federal 
requirements. 

Selection  and  Signature  Pages  follow. 
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FEDERAL  FY  2002  CERTIFICATIONS  AND  ASSURANCES  FOR  FTA  ASSISTANCE 

(Alternative  to  Electronic  Filing) 


Name  of  Applicant; 


The  Applicant  agrees  to  comply  with  applicable  requirements  of  Categories  1-16.    _ 

(The  Applicant  may  make  this  selection  in  lieu  of  individual  selections  below.) 

OR 
The  Applicant  agrees  to  comply  with  the  applicable  requirements  of  the  following 

Categories  it  has  selected: 

i 

I  Certificationsand  Assurances  Required  of  Each  Applicant.  

2.  Lobbying  Certification  

3.  Certification  Pertaining  to  Effects  on  Private  Mass  Transportation  Companies  

4.  Public  Hearing  Certification  for  a  Project  with  Substantial  Impacts  

5.  Certification  forthe  Purchase  of  Rolling  Stock  

6.  Bus  Testing  Certification.  

7.  Charter  Service  Agreement.  

8.  School  Transportation  Agreement.  

9.  Certification  for  Demand  Responsive  Service  

'  10  Prevention  of  Alcohol  Misuse  and  Prohibited  Drug  Use  Certification  _ 

II  Certification  Required  for  Interest  and  Other  Financing  Costs  — _ 

12.  Intelligent  Transportation  Systems  Program  Assurance  

13.  Certifications  and  Assurances  for  the  Urbanized  Area  Formula  Program,  the  Job  Access  and 
Reverse  Commute  Program,  and  the  Clean  Fuels  Formula  Program  

14.  Certifications  and  Assurances  for  the  Elderiy  and  Persons  with  Disabilities  Program    

1 5 .  Certifications  and  Assurances  for  the  Nonurbanized  Area  Formula  Program  

1 6.  Certifications  and  Assurances  for  the  State  Infi-astructure  Bank  (SIB)  Program  _ — 


(Both  sides  of  this  Signature  Page  must  be  appropriately  completed  and  signed  as  indicated) 
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Appendix  A 


FEDERAL  FISCAL  YEAR  2002  FTA  CERTIFICATIONS  AND  ASSURANCES 

(Required  of  ail  Applicants  for  FTA  assistance  and  all  FTA  Grantees  with  an  active  capital  or  formula  project) 

Name  of  Applicant: ^ 


Name  and  Relationship  of  Authorized  Rq)resentative: 
BY  SIGNING  BELOW  I  


(name),  on  behalf  of  the  Applicant,  declare  that  the  Applicant 


has  duly  authorized  me  to  make  these  certifications  and  assurances  and  bind  the  AppUcant's  comphance.  Thus,  the 
Applicant  agrees  to  comply  with  all  Federal  statutes,  regulations.  e.\ecutive  orders,  and  administrative  guidance 
required  for  each  application  it  makes  to  the  Federal  Transit  Administration  (FTA)  in  Federal  Fiscal  Year  2002. 

FTA  intends  that  the  certifications  and  assurances  the  Applicant  selects  on  tlie  other  side  of  this  document,  as 
representative  of  the  certifications  and  assurances  in  Appendix  A  should  apply,  as  required,  to  each  project  for 
which  the  Applicant  seeks  now,  or  may  later,  sedc  FTA  assistance  during  Federal  Fiscal  Year  2002. 

The  Applicant  affirms  the  truthfulness  and  accuracy  of  the  ceitificati(Mis  and  assurances  it  has  made  in  the 
statements  submitted  herein  with  this  document  and  any  other  submission  made  to  FTA.  and  acknowledges  that  the 
provisions  of  the  Program  Fraud  Civil  Remedies  Act  of  1986.  31  U.S.C.  3801  et  seq^,  as  implemented  by  U.S.  DOT 
regulations,  "Program  Fraud  Civil  Remedies,"  49  CFR  part  31  apply  to  any  certification,  assurance  or  submission 
made  to  FTA.  The  criminal  fiaud  provisions  of  18  U.S.C.  1001  a{^ly  to  any  certification,  assurance,  or  submission 
made  in  coimection  with  the  Urbanized  Area  Formula  Program.  49  U.S.C.  5307.  and  may  apply  to  any  other 
certification,  assurance,  or  submission  made  m  coiuiection  witli  any  otlier  program  administered  by  FTA. 

In  signing  this  document,  1  declare  under  penalties  of  perjury  tiiat  the  foregoing  certifications  and  assurances,  and 
any  other  statements  made  by  me  on  behalf  of  the  Applicant  are  true  and  correct 


Signature, 
Name 


Date: 


Authorized  Representative  of  Applicant 

AFFIRMATION  OF  APPLICANTS  ATTORNEY 
for (Name  of  Applicant) 

As  the  undersigned  Attomey  for  the  above  named  AppUcant,  I  hereby  affirm  to  the  Applicant  that  it  has  authority 
under  state  and  local  law  to  make  and  comply  with  the  certifications  and  assurances  as  indicated  on  the  foregoing 
pages.  I  fiirtho'  affirm  that,  in  my  opinion,  the  certifications  and  assurances  have  been  legally  made  and  constitute 
legal  and  binding  obligations  on  the  Applicant. 

I  fiuther  affirm  to  the  Applicant  that,  to  the  best  of  my  knowledge,  there  is  no  legislation  or  litigation  pending  or 
imminent  that  might  adversely  a£fect  the  validity  of  these  certifications  and  assurances,  or  of  the  performance  of  the 
project 


Signature, 
Name 


Date: 


^>plicant's  Attom^ 


Each  Applicant  for  FTA  fmancial  assisUnce  (except  49  U.S.C.  S312(b)  asistance)  and  each  FTA  Grantee  with  an  active  capital  or  formula 
project  must  provide  an  Attorney's  afBrmatioo  of  the  Applicant's  legal  capacity.  The  Applicant  may  enter  its  PIN  in  lieu  of  the  electronic 
signature  of  its  Attomey,  provided  the  Applicant  has  on  file  this  Affirmation  of  its  Attorney  in  writing  dated  this  Federal  fiscal  year. 


(FRDoc.  01-32118  Filed  12-31-01;  8:45  am] 
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Department  of 
Veterans  Affairs 

38  CFR  Parts  3,  17,  and  21 
Monetary  Allowance  Payments,  Health 
Care,  and  Vocational  Training  for  Certain 
Children  of  \letnani  Veterans;  Proposed 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

1 
38CFRP«t3 

RIN2900nAIC87  ' 

MoMlwy  AllowancM  for  Certain 
CNMran  of  Vietnam  Valarana; 
Identification  of  Covered  Birth  Defects 

AGBICY:  Department  of  Veterans  Affairs. 
HCnOH:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Department  of  Veterans 
ABaiis  (VA)  adjudication  regulations  to 
provide  for  payment  of  a  monetary 
allowance  for  an  individtial  with 
disability  from  one  or  more  covered 
birth  defects  who  is  a  child  of  a  woman 
Vietnam  veteran  and  to  provide  for  the 
identification  of  covered  birth  defects, 
to  implement  recent  legislation.  In 
addition,  the  proposed  rule  would 
^inland  the  VA  adjudication  regulations 
afiiBcting  benefits  for  Vietnam  veterans' 
Ghildren  with  spina  bifida  to  reflect  that 
legislation,  to  make  conforming 
changes,  and  to  remove  imnecessary  or 
obsolete  provisions.  Ck>mpamon 
documents  concerning  the  provision  of 
health  care  (RIN  290O-AK88)  and 
vocational  training  benefits  (RIN  290(^- 
AK90)  for  eligible  children  of  Vietnam 
veterans  are  set  forth  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register.  ! 

DATES:  Comments  must  be  received  by 
VA  on  or  before  February  1. 2002. 
AOOnesSES:  Mail  or  hand-deliver 
written  comments  to:  Director.  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs.  810 
Vermont  Ave..  NW..  Room  1154. 
Washington.  DC  20420:  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCReguIations&inaU.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AKB7."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management. 
Room  1158.  between  the  hours  of  8  a.m. 
and  4:30  p.m..  Monday  through  Friday 
(except  holidays). 
Km  FURTHER  MRMMATION  GOMTACT: 
Caioll  McBrine,  M.D..  Consultant. 
Regulations  Stalf  (211A).  Compensation 
and  Pension  Service.  Veterans  Benefits 
Administration.  810  Vermont  Avenue. 
NW..  Washington.  DC  20420.  telephone 
(202)  273-7210. 

aUPPLEMBfTARY  MFORMATKM:  Section 
401  of  the  Veterans  Benefits  and  Health 
Care  Improvement  Act  of  2000.  Public 
Law  106-419,  amends  chapter  18  of  title 
38.  United  States  Code,  emctive 
December  1. 2001.  to  authorize  VA  to 


provide  certain  benefits,  including  a 
monthly  monetary  allowance,  for 
children  with  covered  birth  defects  who 
are  the  natural  children  of  women 
veterans  who  served  in  the  Republic  of 
Vietnam  dining  the  Vietnam  era.  This 
document  proposes  to  amend  existing 
VA  adjudication  regulations  and  to  add 
§  3.815  to  title  38,  Code  of  Federal 
Regulations,  to  implement  this  new 
authority. 

Effective  December  1,  2001,  38  U.S.C. 
1823  provides  that  receipt  of  this 
allowance  shall  not  affect  the  right  of 
the  child,  or  the  right  of  any  incfividual, 
based  on  the  child's  relationship  to  that 
individual,  to  receive  any  other  benefit 
to  which  the  child,  or  that  individual, 
may  be  entitled  under  any  law 
administered  by  VA,  nor  will  the 
allowance  be  considered  income  or 
resources  in  determining  eligibility  for, 
or  the  amount  of.  benefits  under  any 
Federal  or  federally-assisted  program. 
We  propose  to  amend  38  CFR  3.261. 
3.262.  3.263.  3.272.  and  3.275  to  reflect 
this  statutory  provision  as  it  applies  to 
VA's  income-based  benefit  programs. 
We  also  propose  to  amend  38  CFR 
3.27,  3.29,  3.31,  3.105,  3.114,  3.158. 
3.216.  3.403,  3.500.  and  3.503  so  that 
regulations  applying  to  adjustment  of 
benefit  rates,  rounding  of  dollar  figures 
of  the  monthly  payment, 
commencement  of  the  period  of 
payment,  revision  of  decisions, 
mandatory  disclosure  of  social  security 
niunbers,  abandonment  of  claims,  and 
effective  date  of  the  award  and  of 
reductions  and  discontinuances,  apply 
to  these  benefits. 

Further,  we  propose  to  make  non- 
substantive changes  to  38  CFR  3.814 
concerning  the  monetary  allowance  for 
individiials  with  spina  bifida  to  reflect 
section  401  of  Public  Law  106-419.  to 
make  conforming  changes,  and  to 
remove  unnecessary  or  obsolete 
provisions. 

In  addition,  we  propose  to  make 
changes  for  purposes  of  clarity  in 
§  3.814  and  in  other  provisions 
mentioned  above. 

Until  December  1,  2001.  38  U.S.C. 
chapter  18  is  titled  "Benefits  for 
Children  of  Vietnam  Veterans  Who  Are 
Bom  with  Spina  Bifida."  It  provides 
benefits  for  the  children  of  Vietnam 
veterans  on  the  basis  of  a  report  by  the 
Institute  of  Medicine  (lOM)  of  the 
National  Academy  of  Sciences  called 
"Veterans  and  Agent  Orange:  Update 
1996,"  in  which  the  lOM  noted  what  it 
considered  "limited/suggestive 
evidence  of  an  association"  between 
herbicide  exposure  and  spina  bifida  in 
the  offspring  of  Vie^am  veterans. 
Effective  December*.  2001.  38  U.S.C. 
chapter  18  is  retitled  "Benefits  for 


Children  of  Vietnam  Veterans." 
Statutory  provisions  that  have  been  in 
38  U.S.C.  chapter  18  concerning  benefits 
for  individuals  with  spina  bifida  who 
are  children  of  Vietnam  veterans  are 
amended  effective  December  1. 2001.  to 
be  in  subchapter  I  of  chapter  18, 
renamed  "Children  of  Vietnam  Veterans 
Bom  with  Spina  Bifida."  Subchapter  n 
is  added  effective  December  1, 2001.  to 
chapter  18  and  is  titled  "Chfidren  of 
Women  Vietnam  Veterans  Bom  with 
Certain  Birth  Defects."  Subchapter  m  is 
added  effective  December  1. 2001.  to 
chapter  18  and  is  titled  "General 
Provisions."  TTiat  new  subchapter 
contains  provisions  applicable  to  both 
categories  of  individuals. 

The  new  statutory  provisions, 
primarily  38  U.S.C.  1815.  authorize  VA 
to  provide  a  monetary  allowance  for  an 
individual  with  disability  resulting  from 
one  or  more  covered  birth  defects  who 
is  a  child  of  a  woman  Vietnam  veteran. 
The  statute  is  based  on  the  results  of  a 
comprehensive  health  study  by  VA  of 
8.280  women  Vietnam-era  veterans  (half 
of  whom  served  in  the  Republic  of 
Vietnam  and  half  of  whom  served 
elsewhere)  that  was  mandated  by  Public 
Law  99-272.  The  study,  completed  in 
October  1998.  and  titled  "Women 
Vietnam  Veterans  Reproductive 
Outcomes  Health  Study"  (VA  study), 
was  conducted  by  the  Environmental 
Epidemiology  Service  of  the  Veterans 
Health  Administration  of  the 
Department  of  Veterans  Affairs.  For 
purposes  of  satisfying  the  basic 
statistic^  requirement  of  independence 
of  observations  (i.e..  in  this  study  one 
pregnancy  per  woman),  the  VA  study 
selected  Uie  first  pregnancy  after 
entrance  date  to  Vietnam  service,  for 
women  Vietnam  veterans,  as  the  "index 
pregnancy."  For  the  non-Vietnam  group, 
the  index  pregnancy  was  defined  as  the 
first  pregnancy  after  July  4. 1965.  The 
VA  study  defined  "likely"  birth  defects 
as  congenital  anomalies  and  included 
stmctural.  functional,  metabolic,  and 
hereditary  defects.  It  excluded 
developmental  disorders,  perinatal 
complications,  miscellaneous  pediatric, 
illnesses,  and  conditions  that  were  not 
classifiable.  A  report  of  part  of  the  VA 
study.  "Pregnancy  Outcomes  Among 
U.S.  Women  Vietnam  Veterans" 
(Pregnancy  Outcomes  report),  was 
published  in  the  American  Journal  of 
Industrial  Medicine  (38:447-454 
(2000)). 

As  provided  in  38  U.S.C.  1815(c),  the 
amount  of  tihe  monthly  monetary 
allowance  payable  to  an  individual  with 
disability  resulting  from  covered  birth 
defects  will  be:  For  the  lowest  level  of 
disability  (Level  I).  $100;  for  the  lower 
intermediate  level  of  disability  (Level 
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n).  the  greater  of  $214  or  the  monthly 
amount  payable  under  38  U.S.C. 
1805(b)(3)  for  the  lowest  level  of 
disability  prescribed  for  an  individual 
with  spina  bifida  who  is  the  child  of  a 
Vietnam  veteran;  for  the  higher 
intermediate  level  of  disability  (Level 
m).  the  greater  of  $743  or  the  monthly 
amoimt  payable  imder  38  U.S.C. 
1805(b)(3)  for  the  intermediate  level;  for 
the  higliest  level  of  disability  (Level  IV), 
the  greater  of  $1272  or  the  monthly 
amoimt  payable  imder  38  U.S.C. 
1805(b)(3)  for  the  highest  level  of 
disability.  

We  propose  to  amend  38  CFR  3.27. 
"Automatic  adjustment  of  benefit  rates" 
to  reflect  the  amendments  to  38  U.S.C. 
chapter  18.  Under  the  provisions  of  38 
U.S.C  1805(b)(3)  and  1815(d).  these 
amoimts  are  subject  to  adjustment  under 
the  provisions  of  38  U.S.C.  5312,  which 
provide  for  the  adjustment  of  certain  VA 
benefit  rates  whenever  there  is  an 
increase  in  benefit  amounts  payable 
under  title  n  of  the  Social  Security  Act 
(42  U.S.C.  401  et  seq). 

We  propose  to  amend  the  provisions 
of  38  CFR  3.29,  "Roxmding"  to  apply  to 
increases  in  the  monthly  monetary 
amounts  payable  imder  38  U.S.C.  1815. 
Whenever  rates  are  increased  under  the 
provisions  of  38  U.S.C.  5312,  the 
Secretary  may.  under  section  5312(c)(2), 
round  those  rates  in  such  manner  as  the 
Secretary  considers  equitable  and 
appropriate.  The  Secretary  has 
determined  that  it  is  equitable  and  that, 
for  ease  of  administration,  it  is 
appropriate  to  round  up  rate  increases 
concerning  the  covered  birth  defects 
monetary  benefit,  as  they  are  for  the 
spina  bifida  monetary  benefits.  The 
proposed  rule  will  amend  §  3.29 
accordingly. 

We  also  propose  to  revise  38  CFR 
3.31.  "Commencement  of  the  period  of 
payment";  38  CFR  3.114.  "Oiange  of 
law  or  Department  of  Veterans  Affairs 
issue":  and  38  CFR  3.216.  "Mandatory 
disclosure  of  social  security  nimibers" 
to  reflect  that  these  provisions  also 
apply  to  an  individual  with  covered 
birth  defects  who  is  the  child  of  a 
woman  Vietnam  veteran.  All  these 
provisions  reflect  statutory 
requirements. 

Where  a  change  in  disability  level 
warrants  a  reduction  of  the  monetary 
allowance  under  38  U.S.C.  1805  for 
individuals  with  spina  bifida,  the 
provisions  of  38  CFR  3.105(g)  direct  VA 
to  notify  lie  beneficiary  of  the  proposed 
reduction,  allow  the  beneficiary  60  days 
to  present  evidence  showing  that  the 
reduction  should  not  occur,  and  provide 
that  in  Uie  absence  of  such  additional 
evidence  the  reduction  will  be  effective 
the  last  day  of  the  month  following  60 


days  &t)m  the  date  of  the  notice.  The 
proposed  rule  would  expand  the 
procedures  to  make  them  applicable  to 
proposed  reduction  or  discontinuance 
of  any  monetary  allowance  under  38 
U.S.C.  chapter  18.  This  reflects  statutory 

requirements.  

The  provisions  of  38  CFR  3.158 
concern  the  circumstances  under  which 
VA  will  consider  a  claim  abandoned.  In 
view  of  the  similarity  between  this 
benefit  and  other  monetary  benefits 
which  VA  administers,  and  in  order  to 
maintain  consistency  with  respect  to  the 
administration  of  these  benefits,  we 
propose  to  apply  these  provisions  to  the 
monetary  monthly  allowance  for 
individuals  with  covered  birth  defects, 
and  we  are  proposing  to  amend  38  CFR 

3.158  accordingly.  

We  propose  to  amend  38  CFR  3.403 
by  adding  a  new  paragraph  (c)  to  state 
that  an  award  of  Uie  monetary 
allowance  under  38  U.S.C.  1815  to  or  for 
an  individual  with  covered  birth  defects 
who  is  a  child  of  a  woman  Vietnam 
veteran  will  be  the  later  of  date  of  claim 
(or  date  of  birth  if  a  claim  is  received 
within  one  year  of  that  date),  the  date 
entitlement  arose,  or  December  1,  2001. 
This  reflects  statutory  requirements. 
VA  is  also  proposing  to  amend  38 
CFR  3.503  to  specify  that  any  monetary 
allowance  under  38  U.S.C.  chapter  18 
will  terminate  the  last  day  of  the  month 
before  the  month  in  whidi  the  death  of 
a  beneficiary  occurs.  This  reflects 
statutory  requirements. 

VA  is  proposing  to  remove  §  3.814(b), 
which  sets  forth  an  obsolete  version  of 
the  "Application  for  Spina  Bifida 
Benefits"  form.  The  Office  of 
Management  and  Budget  has  approved 
a  revised  version  of  the  form.    ^^ 
We  propose  to  add  a  new  38  CFR 
3.815  to  implement  the  provisions  of  38 
U.S.C.  1811. 1812. 1815,  and  1821,  as 
well  as  other  provisions  of  38  U.S.C. 
dhapter  18.  subchapters  n  and  m.  While 
§  3.815  primarily  contains  provisions 
concerning  payment  of  monetary 
benefits,  some  of  the  proposed 
provisions  of  §  3.815  (for  example, 
conceming  whether  an  individual  has  a 
"covered  birth  defect")  also  would  be 
used  to  determine  eligibility  for  health 
care  under  38  U.S.C.  1813  and 
vocational  training  under  38  U.S.C. 
1814.  Companion  documents 
conceming  the  provision  of  health  care 
(RIN  2900-AK88)  and  vocational 
training  (RIN  2900-AK90)  for  certain 
children  of  Vietnam  veterans  with 
covered  birth  defects  or  spina  bifida  are 
set  forth  in  the  Proposed  Rules  section 
of  this  issue  of  the  Federal  Register. 

In  accordance  with  the  statutory 
frameworid,  paragraph  (a)(1)  of  proposed 
§  3.815  provides  that  VA  will  pay  a 


monthly  allowance,  under  subchapter  II 
of  38  U.S.C.  chapter  18,  to  or  for  an 
individual  whose  biological  mother  is  or 
was  a  Vietnam  veteran  and  who  VA  has 
determined  to  have  disability  resulting 
from  one  or  more  covered  birth  defects. 
Paragraph  (a)(1)  further  provides  that, 
except  as  provided  in  paragraph  (a)(3)  of 
that  section,  the  amoimt  of  the  monetary 
allowance  will  be  based  on  the  level  of 
disability  suffered  by  an  individual  as 
determined  in  accordance  with  the 
provisions  of  paragraph  (e).  which  sets 
forth  criteria  for  evaluating  levels  of 
disability  suffered  by  individuals  with 
covered  birth  defects.  Paragraph  (a)(2) 
provides  that  no  monetary  allowance 
will  be  provided  under  this  section  to 
an  individual  based  on  disability  from 
a  particular  birth  defect  in  any  case 
where  affirmative  evidence  establishes 
that  the  birth  defect  results  from  a  cause 
other  than  the  active  military,  naval,  or 
air  service  of  that  veteran  during  the 
Vietnam  era  and  that,  in  determining 
the  level  of  disability.  VA  will  not 
consider  the  particular  defect  in 
question.  This  will  not  prevent  VA  fix>m 
paying  a  monetary  allowance  under 
subchapter  II  of  38  U.S.C.  chapter  18  for 
any  other  birth  defect  for  which 
affirmative  evidence  of  another  cause 
does  not  exist.  We  believe  these 
provisions  accord  with  the'Statutory 
intent  of  38  U.S.C.  1812. 

Paragraph  (a)(3)  of  proposed  §  3.815 
provides  diat.  in  the  case  of  an 
individual  (as  defined  in  §  3.815(c)(2)) 
whose  only  covered  birth  defect  is  spina 
bifida,  a  monetary  allowance  will  be 
paid  under  §  3.814,  and  not  under 
§  3.815,  nor  will  the  individual  be 
evaluated  for  disability  under  §  3.815. 
Thus,  the  individual's  disability  would 
be  evaluated  under  §  3.814  ("Monetary 
allowance  under  38  U.S.C.  chapter  18 
for  an  individual  suffering  frtjm  spina 
bifida  whose  biological  fatheror  mother 
is  or  was  a  Vietnam  veteran")  and  the 
monetary  allowance  would  be  paid 
under  the  terms  of  that  section.  In  the 
case  of  an  individual  who  has  spina 
bifida  and  one  or  more  addidonal 
covered  birth  defects,  a  monetary 
allowance  will  be  paid  under  §  3.815 
and  the  amount  of  the  monetary 
allowance  will  be  not  less  than  the 
amount  the  individual  would  receive  if 
his  or  her  only  covered  birth  defect  were 
spina  bifida.  If,  but  for  application  of 
this  paragraph,  the  monetary  allowance 
payable  to  or  for  the  individual  would 
be  based  on  an  evaluation  at  Level  I,  n, 
or  in.  respectively,  under  §  3.814(d).  the 
evaluation  of  the  individual's  level  of 
disability  under  paragraph  (e)  of  this 
section  would  be  not  less  than  Level  n. 
in  or.  IV.  respectively.  These  provisions 
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reflect  statutory  requirements  under  38 
U.S.C.  1824(a)  and  oui  interpretation 
that  Congress  intended  that  the 
provisions  of  38  U.S.C.  1824(a)  are 
solely  to  provide  for  nonduplication  of 
benefits  between  subchapters  I  and  n, 
and  are  not  intended  in  any  other  way 
to  reduce  the  amount  of  monetary 
allowance  that  would  be  payable  imder 
38  U.S.C.  chapter  18  for  an  individual 
with  spina  bifida. 

Paragraph  (b)  of  proposed  §  3.815 
states,  in  accord  with  the  statute,  that 
receipt  of  the  monetary  allowance  imder 
38  U.S.C.  chapter  18  will  not  affect  the 
right  of  the  individual  with  covered 
birth  defects,  or  the  right  of  any  person 
based  on  the  individual's  relationship  to 
that  person,  to  receive  any  other  benefit 
to  which  the  individual,  or  that  person, 
may  be  entitled  under  any  law 
administered  fay  VA. 

Paragraph  (cKl)  of  proposed  §3.815 
contains  a  definition  of  "Vietnam 
veteran"  for  purposes  of  that  section. 
The  term  "Vietnam  veteran"  is  defined 
to  mean  a  person  who  performed  active 
military,  naval,  or  air  service  in  the 
Republic  of  Vietnam  during  the  period 
beginning  on  February  28. 1961,  and 
ending  on  May  7, 1975,  without  regard 
to  the  characterization  of  the  person's 
service.  This  reflects  the  statutory 
provisions  in  38  U.S.C.  1821(2)  and 
1821  (3)(B).  We  also  propose  to  provide 
for  purposes  of  §  3.815  that  "service  in 
the  Republic  of  Vietnam"  includes 
service  in  the  waters  ofiishore  and 
service  in  other  locations  if  the 
conditions  of  service  involved  duty  or 
visitation  in  the  Republic  of  Vietnam. 
This  is  consistent  with  the  definition  of 
service  in  the  Republic  of  Vietnam  that 
appean  at  38  CFR  3.307(a)(6)(iii). 

Paragraph  (c)(2)  of  proposed  §3.815 
defines  "individual"  for  purposes  of 
that  section  to  mean  a  person,  regardless 
of  age  or  marital  status,  whose  biological 
mother  is  or  was  a  Vietnam  veteran  and 
who  was  conceived  after  the  date  on 
which  the  veteran  first  entered  the 
Republic  of  Vietnam  during  the  period 
beginning  on  February  28. 1961,  and 
ending  on  May  7, 1975.  Although  38 
U.S.C  chapter  18  uses  the  terms  "child" 
and  "chil(£ren,"  many  of  those  entitled 
to  this  benefit  are  now  adolescents  or 
adults.  This  definition  will  make  it  clear 
that  these  regulations  apply  to  eligible 
persons  regardless  of  age.  Paragraph 
(c)(2)  also  provides  that  to  establish 
wdiether  a  perstm  is  the  biological  son 
or  daughter  of  a  Vietnam  veteran.  VA 
will  require  the  types  of  evidence 
specified  in  38  CFR  3.209  and  3.210. 

A  birth  defisct  is  defined  by  the  March 
of  Dimes  organization  as  an  abnormality 
of  structxire.  function,  or  metabolism, 
vdiether  genetically  determined  or  a 


result  of  environmental  influence 
during  embryonic  or  fetal  life  [http:// 
www.modimes.orgi.  Similar  definitions 
are  used  by  other  State,  national,  and 
international  organizations.  The  VA 
study  of  women  Vietnam  veterans  did 
not  define  the  term  "birth  defects"  but 
stated  that  it  included  structural, 
functional,  metabolic,  and  hereditary 
defects.  It  also  stated  that  the  causes  of 
most  congenital  anomalies  are  unknown 
and  that  a  combination  of  genetic  and 
environmental  factors  may  contribute  to 
20-25%  of  anomalies. 

In  the  VA  study,  "likely"  birth 
defects,  reported  by  women  Vietnam 
veterans  in  their  children,  were  divided 
by  pediatricians  who  reviewed  the 
mothers'  descriptions  of  the  defects  into 
the  following  seven  categories: 
chromosomal  abnormality;  multiple 
anomalies  (except  chromosomal  and 
heritable  genetic);  isolated  anomaly: 
congenital  neoplasms;  heritable  genetic 
disease;  undescribed  isolated  heart 
abnormality;  and  other  poorly  described 
defect  (non-cardiac).  The  VA  study 
stated  that  there  is  a  notable  lack  of 
difference  between  the  children  of 
women  Vietnam  veterans  and  the 
children  of  women  non- Vietnam 
veterans  for  classes  of  known  genetic/ 
heritable  conditions  (including 
congenital  malignancies).  In  the 
children  resiilting  from  index 
pregnancies,  there  was  one  congenital 
malignancy  in  a  child  of  a  Vietnam 
veteran  and  one  in  a  child  of  a  non- 
Vietnam  veteran:  there  were  foiu*  cases 
of  heritable  genetic  disease  in  each 
group  of  veterans:  and  there  were  three 
chromosomal  abnormalities  in  children 
of  Vietnam  veterans  and  foiu-  in  the 
children  of  non- Vietnam  veterans.  Thus, 
the  VA  study  provides  no  evidence  of 
an  association  between  service  in 
Vietnam  and  three  of  the  seven 
categories  (chromosomal  abnormalities, 
congenital  malignancies,  and  heritable 
genetic  diseases).  Since  imder  38  U.S.C. 
1812(a)(1)  VA  has  authority  to  identify 
birth  defects  of  children  of  women 
Vietnam  veterans  as  covered  birth 
defects  only  if  the  birth  defects  "are 
associated  with  the  service  of  those 
veterans  in  the  Republic  of  Vietnam 
diuing  the  Vietnam  era,"  we  believe  it 
would  not  be  appropriate  to  identify 
these  three  categories  of  birth  defects  as 
covered  birth  defects.  Other  conditions 
reported  by  the  mother  as  birth  defects 
that  were  something  else  included 
developmental  disorders,  such  as 
autism,  and  miscellaneous  pediatric 
conditions,  such  as  asthma. 

In  addition,  the  statute  specifically 
excludes  familial  disorders,  birth- 
related  injmies.  and  fetal  or  neonatal 
infirmities  with  well-established  causes 


from  the  category  of  covered  birth 
defects. 

Therefore,  we  propose  in  paragraph 
(c)(3)  of  §  3.815  to  define  the  term 
"covered  birth  defect"  for  purposes  of 
that  section  to  mean: 

[A]ny  biith  defect  identified  by  VA  as  a  birth 
defect  that  is  associated  with  the  service  of 
womffli  Vietnam  veterans  in  the  Republic  of 
Vietnam  during  the  period  beginning  on 
February  28, 1961,  and  ending  on  May  7, 
1975,  and  that  has  resulted,  or  may  result,  in 
permanent  physical  or  mental  disability. 
However,  the  term  covered  birth  defect  does 
not  include  a  condition  due  to  a: 
(i)  Familial  disorder; 
(ii)  Birth-related  injury;  or 
(iii)  Fetal  or  neonatal  infirmity  with  well- 
established  causes. 

We  believe  that  this  definition  reflects 
the  intent  of  Congress  with  respect  to 
provision  of  benefits  for  individuals 
imder  38  U.S.C.  chapter  18,  subchapters 
nandm. 

In  paragraph  (d)  of  proposed  §3.815, 
VA  lists  some,  but  not  all.  specific 
conditions  that  VA  would  identify  or 
would  not  identify  as  covered  birth 
defects.  Paragraph  (d)(1)  contauis  a  list, 
based  on  the  VA  study,  of  some,  but  not 
all,  conditions  that  VA  would  consider 
to  be  covered  birth  defects,  unless  a 
condition  is  familial  in  a  particular  case. 
Each  of  paragraphs  (d)(2)  through  (d)(8) 
contains  a  non-exclusive  list  of  certain 
conditions  that,  for  different  reasons. 
VA  would  not  consider  to  be  covered 
birth  defects.  Because  of  the  vast 
number  of  possible  birth  defects,  and 
the  fact  that  many  are  sometimes 
familial  and  sometimes  not  (when  they 
arise  de  novo,  or  anew,  in  a  particular 
individual),  it  is  not  practical  to  develop 
an  exclusive  or  definitive  list  in 
proposed  §  3.815(d).  For  example, 
achondroplasia  and  Marfan  syndrome 
are  sometimes  familial  and  sometimes 
not  We  propose  to  include 
achondroplasia  in  the  list  of  covered 
birth  defeicts  because  75%  of  cases  an 
due  to  gene  mutation 
[www.med.jhu.edu/Greenberg.Center/ 
achon.htm)  rather  than  being  familial, 
but  it  will  not  be  a  covered  birth  defect 
in  any  case  where  it  is  determined  to  be 
familial.  On  the  other  hand.  Marfan 
syndrome  is  familial  in  two-thirds  to 
three-quarters  of  cases 
[wwwjndrfan.or^,  so  we  propose  to 
exclude  it  as  a  covered  birth  defect, 
unless  there  is  no  indicatim  that  it  is 
familial  in  a  particular  family,  in  which 
case  it  would  not  be  excluded  as 
familial. 

Proposed  §  3.81S(d)(l)  states  that     . 
covered  birth  defects  include,  but  are 
not  limited  to,  the  following  (but  that  if 
a  birth  defect  is  determined  to  be 
familial  in  a  particular  family,  it  would 
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not  be  a  covered  birth  defect): 
achondroplasia,  cleft  lip  and  cleft 
palate,  congenital  heart  disease, 
congenital  talipes  equinovarus 
(clubfoot),  esophageal  and  intestinal 
atresia,  Hallerman-Streiff  syndrome,  hip 
dysplasia,  Hirschprung's  disease 
(congenital  megacolon),  hydrocephalus 
due  to  aqueductal  stenosis, 
hypospadias,  imperforate  anus,  neural 
tube  defects  (including  spina  bifida, 
encephalocele,  and  anencephaly), 
Poland  syndrome,  pyloric  stenosis, 
syndactyly  (fused  digits), 
tracheoesophageal  fistula,  undescended 
testicle,  and  Williams  syndrome. 

Familial,  according  to  Borland's 
Illustrated  Medical  Dictionary,  27th 
edition  (1988),  means  occurring  or 
affecting  more  members  of  a  family  than 
would  be  expected  by  chance.  The 
category  of  familial  disorders  includes 
all  heritable  (that  is,  hereditary)  genetic 
conditions,  but  not  all  genetic 
conditions,  because  a  genetic  mutation 
may  arise  for  the  first  time  during  early 
development  and  not  be  hereditary.  In 
that  case,  the  parents  would  not  have 
the  genetic  disorder,  and  the  condition 
wo^d  not  be  familial. 

Proposed  §  3.815(d)(2)  states  generally 
that  conditions  that  are  familial 
disordera.  including  hereditary  genetic 
conditions  (as  they  are  called  in  the  VA 
study)  are  not  covered  birth  defects. 
However,  as  proposed  §  3.815(d)(2)  also 
provides,  if  a  biith  defect  is  not  familial 
in  a  particular  family.  VA  would  not 
consider  it  to  be  a  familial  disorder. 
(Thus,  it  would  be  a  covered  birth  defect 
unless  excluded  under  another 
provision  of  paragraph  (d).)  It  states  that 
familial  disordera  include,  but  are  not 
limited  to.  die  following,  unless  not 
familial  in  a  particular  family:  albinism, 
alpha-antitrypsin  deficiency,  Crouzon 
syndrome,  cystic  fibrosis,  Duchenne's 
muscular  dystrophy,  galactosemia, 
hemophilia,  Huntington's  disease, 
Hurler  syndrome.  Kartagener's 
syndrome  (Primary  Ciliary  Dyskinesia), 
Marfan  syndrome,  neurofibromatosis, 
osteogenesis  imperfecta,  pectus 
excavatum,  phenylketonuria,  sickle  cell 
disease,  Tay-Sachs  disease,  thalassemia, 
and  Wilson's  disease  (the  VA  study.  The 
Merd^  Manual).  These  and  other 
conditions,  depending  on  the 
circumstances,  may  or  may  not  be 
familial.  For  example,  pectus  excavatum 
is  generally  considered  to  be  a  familial 
birth  defect  but  may  also  occur  in  the 
absence  of  a  family  history.  Congenital 
blindness  has  some  established  causes, 
such  as  maternal  rubella  during 
pregnancy  or  metabolic  disordera,  but  in 
other  cases,  it  has  no  established  cause 
and  would  be  a  covered  birth  defect 
Similarly,  omgenital  deafness  may  be 


familial  or  may  be  due  to  an  unknown 
cause.  Some  types  of  hydrocephalus  are 
due  to  maternal  infection  and  some 
have  no  known  cause.  Whether  the 
disease  is  familial  or  not  will  be 
reported  in  most  cases  in  medical 
records  containing  a  family  history. 

Proposed  §  3.815(d)(3)  states  that 
congenital  malignant  neoplasms 
(referred  to  in  the  VA  study  as 
congenital  malignancies)  are  not 
covered  birth  defects.  It  states  that  these 
include,  but  are  not  limited  to,  the 
following:  meduUoblastoma, 
neuroblastoma,  retinoblastoma, 
teratoma,  and  Wilm's  tumor  (The  Merck 
Manual  (17tii  edition,  1999  http:// 
www.neonatoIogy.org/  syllabus/ 
teratoma.html,  http:// 
cancer.med.upenn.edu/pdqhtml/l/ 
engl/  100048.html,  and  http:// 
cancernet.nci.nih.gov/clinpdq/pif.html]. 

Proposed  §  3.815(d)(4)  states  that 
chromosomal  abnormalities  are  not 
covered  birth  defects.  It  states  that  these 
include,  but  are  not  limited  to,  the 
following:  Down  syndrome  and  other 
Trisomies,  Fragile  X  syndrome, 
Klinefelter's  syndrome.  Turner 
syndrome  (the  VA  study.  The  Merck 
Manual). 

Proposed  §  3.815(d)(5)  states  that 
conditions  that  are  due  to  birth-related 
injury  are  not  covered  birth  defects.  It 
states  that  these  conditions  include,  but 
are  not  limited  to,  the  following:  brain 
damage  due  to  anoxia  during  or  around 
the  time  of  birth;  cases  of  cerebral  palsy 
due  to  birth  trauma;  facial  nerve  palsy 
or  other  peripheral  nerve  injury; 
fractured  clavicle;  and  Homer's 
syndrome  due  to  forceful  manipulation 
during  birth. 

Proposed  §  3.815(d)(6)  states  Uiat 
conditions  that  are  due  to  a  fetal  or 
neonatal  infirmity  with  well-established 
causes  or  that  are  miscellaneous 
pediatric  conditions  are  not  covered 
birth  defects.  VA  considers  that  these 
include,  but  are  not  limited  to,  the 
effects  of  maternal  infection  during 
pregnancy,  such  as  rubella, 
toxoplasmosis,  or  syphilis,  and  include 
fetal  alcohol  syndrome  or  fetal  effects  of 
maternal  drug  use  (known  to  result  from 
maternal  use  of  alcohol  or  drugs  during 
pregnancy).  Miscellaneous  pediatric 
conditions  are  conditions  which  the 
Pregnancy  Outcomes  report  discusses  as 
"unlikely  birth  defects."  They  were 
reported  by  the  mother  in  telephone 
interviews  as  birth  defects,  but 
pediatricians  determined  them  to  be 
pediatric  conditions  rather  than  birth 
defects.  Accordingly,  proposed 
§  3.815(d)(6)  states  that  the  following  are 
not  covered  birth  defects:  asthma  and 
other  alleigies,  hyaline  membrane 
disease,  maternal-infant  blood 


incompatibility,  neonatal  infections, 
neonatal  jaundice,  post-infancy 
deafnessAiearing  impairment  (occurring 
after  the  age  of  one  year),  prematurity, 
and  refractive  disordera  of  the  eye  (for 
example,  fiaraightedness  and 
astigmatism). 

Proposed  §  3.815(d)(7)  s^tes  that 
developmental  disorders  are  not 
covered  birth  defects.  VA  considere  that 
the  following,  which  are  listed  in 
proposed  §  3.815(d)(7).  are 
developmental  disorders  rather  than 
birth  defects:  attention  deficit  disorder: 
autism;  epilepsy  diagnosed  after  infancy 
(after  the  age  of  one  year);  learning 
disorders;  and  mental  retardation 
(unless  part  of  a  syndrome  that  is  a 
covered  birth  defect)  (the  VA  study, 
http://www.autism-society.org/ 
whatisautism/autism.htmHtcauses.  and 
http://www.cdc.gov/nceh/cddh/ 
ddhome.htm). 

Proposed  §  3.815(d)(8)  states  that 
conditions  that  do  not  result  in 
permanent  physical  or  mental  disability 
are  not  covered  birth  defects.  VA 
believes  that  these  include,  but  are  not 
limited  to,  the  following,  which  are 
listed  in  proposed  §  3.815(d)(8): 
conditions  rendered  non-disabling 
through  treatment:  congenital  heart 
problems  surgically  corrected  or 
resolved  without  disabling  residuals: 
heart  murmura  unassociated  with  a 
diagnosed  cardiac  abnormality; 
hemangiomas  that  have  resolved  with  or 
without  treatment;  and  scars  (other  than 
of  the  head,  face,  or  neck)  as  the  only 
residual  of  corrective  surgery  for  birth 
defects. 

Paragraph  (h)  of  proposed  §  3.815 
provides  tiiat  if  a  regional  office  is 
unclear  in  any  case  as  to  whether  a 
condition  is  a  covered  birth  defect  it 
may  refer  the  issue  to  the  Director  of  the 
Compensation  and  Pension  Service  to 
make  the  determination  as  to  whether  a 
condition  is  a  covered  birth  defect 

Paragraph  (e)  of  proposed  §  3.815 
provides,  in  accordance  with  38  U.S.C. 
1815(a)  and  (b),  that  VA  will  determine 
the  level  of  disability  currentiy 
resulting,  in  combination,  from  an 
individual's  covered  birth  defects  and 
associated  disabilities.  It  further 
provides  that  no  monetary  allowance 
will  be  payable  under  subchapter  II  of 
38  U.S.C.  chapter  18  if  VA  determines 
under  this  paragraph  that  an  individual 
has  no  current  disability  resulting  &x>m 
the  covered  birth  defects,  unless  VA 
determines  that  the  provisions  of 
paragraph  (a)(3)  of  this  section  are  for 
application.  Also,  as  required  by  38 
U.S.C.  1815(b),  paragraph  (e)  sets  forth 
a  schedule  for  rating  disabilities 
resulting  from  covered  birth  defects  at 
four  levels  of  disability,  identified  as 


204 


F«deralJtegister/Vol.  67,  No.  1/ Wednesday,  January  2,  2002 /Proposed  Rules 


Level  I,  Level  n.  Level  m.  and  Level  IV, 
with  Level  I  having  the  lowest,  and 
Level  rV  the  highest,  level  of  disability. 
The  schedule  also  includes  Level  0 
when  VA  detennines  that  an  individual 
has  one  or  more  covered  birth  defects, 
but  has  no  current  disability  resulting 
therefirom.  Disability  determinations 
would  be  based  on  an  assessment  of  the 
effect  on  day-to-day  functioning  or  the 
extent  of  disfigurement  of  the  head. 
&ce,  or  neck  due  to  one  at  more  covered 
biith  defects  or  associated  disabilities. 
These  proposed  criteria  are  necessarily 
broad  because  of  the  array  of  potential 
disabilities  a£focting  any  body  system  or 
multiple  systems  and  are  designed  to  be 
applic^le  to  the  widest  possible  variety 
of  disabilities.  We  propose  that  the 
functions  to  be  considered  in  assessing 
limitation  of  daily  activities  be  mobility 
(ability  to  stand  and  walk,  including 
balance  and  coordination),  manual 
dexterity,  stamina,  speech,  hearing, 
vision  (other  than  correctable  refraction 
errors),  memory,  ability  to  concentrate, 
appropriateness  of  behavior,  and 
urinary  and  fecal  continence.  While 
disfigurement  does  not  necessarily  limit 
any  of  these  functions,  although  it  may 
limit  commimication,  it  may,  in  our 
judgment,  and  based  on  our  experience 
with  disability  assessment  in  veterans, 
be  significantly  disabling  in  and  of 
itself,  and  we  are  therefore  proposing  to 
include  it  in  the  criteria.  These  are 
similar  to  the  types  of  functional 
impairmmits  described  in  literature 
pertaining  to  disabilities,  for  example, 
in  Americatis  with  Disabilities  Act 
(ADA)  documents,  such  as  the  Glossary 
of  Common  Charactraistics  and 
Limitations  of  Disabilities  in  ADA 
Handbook.  Appendix  IV  and  ADA  Title 
in  Regulations,  uid  in  a  1997  Institute 
of  Medicine  document,  "Enabling 
America:  Assessing  the  Role  of 
Rehabilitation  Science  and 
Engineering." 

We  propose  that  Level  I  be  assigned 
if  the  individual  has  residual  physical 
or  mental  effects  that  only  occasionally 
or  intermittently  limit  or  prevent  some 
daily  activities,  or  the  individual  has 
disfiguremmt  or  scarring  of  the  head, 
face,  or  ned^  without  gross  distortion  or 
gross  asymmetry  of  any  facial  feature 
(noee.  chin,  forehead,  eyes  (including 
eyelids),  ears  (auricles),  cheeks,  or  lips). 
We  propose  that  Level  II  be  assigned  if 
the  individual  has  residiial  physical  or 
mental  effocts  that  frequently  or 
constantly  limit  or  {nevent  some  daily 
activities,  but  the  individual  is  able  to 
waA  or  attend  school,  carry  out  most 
hous^old  chores,  travel,  and  provide 
age-appropriate  self-care  such  as  eating, 
diwidng.  grooming,  and  canying  out 


personal  hygiene,  and  communication, 
behavior,  social  interaction,  and 
intellectual  functioning  are  appropriate 
for  age:  or,  the  individual  has 
disfigurement  or  scarring  of  the  head, 
face,  or  neck  with  either  gross  distortion 
or  gross  asymmetry  of  one  facial  feature 
or  one  paired  set  of  facial  features  (nose, 
chin,  forehead,  eyes  (including  eyelids), 
ears  (auricles),  cheeks,  or  lips).  We 
propose  that  Level  III  be  assigned  on 
one  of  four  bases:  if  the  individual  has 
residual  physical  or  mental  effects  that 
frequently  or  constantly  limit  or  prevent 
most  daily  activities  but  the  individual 
is  able  to  provide  age-appropriate  self- 
care,  such  as  eating,  dressing,  grooming, 
and  carrying  out  personal  hygiene;  the 
individual  is  unable  to  work  or  attend 
school,  travel,  or  carry  out  household 
chores,  or  does  so  intermittently  and 
with  difficulty:  the  individual's 
communication,  behavior,  social 
interaction,  and  intellectual  functioning 
are  not  entirely  appropriate  for  age:  or 
the  individual  h^  disfigurement  or 
scarring  of  the  head,  face,  or  neck  with 
either  gross  distortion  or  gross 
asymmetry  of  two  facial  features  or  two 
paired  sets  of  facial  features  (nose,  chin, 
forehead,  eyes  (including  eyelids),  ears 
(auricles),  cheeks,  or  lips).  We  propose 
that  Level  IV  be  assigned  on  one  of  three 
bases:  if  the  individual  has  residual 
physical  or  mental  effects  that  prevent 
age-appropriate  self-care,  such  as  eating, 
dressing,  grooming,  and  carrying  out 
personal  hygiene;  commimication, 
behavior,  social  interaction,  and 
intellectual  functioning  are  grossly 
inappropriate  for  age;  or  the  individual 
has  disfigurement  or  scarring  of  the 
head,  face,  or  neck  with  either  gross 
distortion  or  gross  asymmetry  of  three 
facial  features  or  three  paired  sets  of 
facial  featines  (nose,  chin,  forehead., 
eyes  (including  eyelids),  ears  (auricles), 
dieeks.  or  lips).  We  believe  these 
criteria  will  establish  objective  measures 
to  identify  discrete  levels  of  disability, 
in  accordance  with  the  payment  levels 
established  by  Congress  that  can  be 
applied  consistently. 

Because  VA  medical  facilities 
generally  provide  examination  and  care 
only  to  veterans.  VA  lacks  pediatric 
examiners  and  pediatric  specialists  and 
some  of  the  other  specialists  who  might 
participate  in  the  evaluation  and  care  of 
individuals  with  covered  birth  defects. 
Therefore,  paragraph  (f)  of  proposed 
§  3.815  provides  that  VA  may  accept 
statements  from  private  physicians,  as 
well  as  examination  reports  from 
government  or  private  institutions,  for 
the  purposes  of  determining  whether  an 
individual  has  a  covered  birth  defect 
and  rating  claims  from  individuals  with 


covered  birth  defects.  It  also  provides 
that  if  they  are  adequate  for  such 
purposes,  VA  may  make  the 
determination  and  rating  without 
further  examination. 

Paragraph  (g)  of  proposed  §  3.815 
provides  thai  VA  will  reconsider  its 
determination  that  an  individual  has  a 
covered  birth  defect  and/or  the  level  of 
disability  due  to  covered  birth  defects 
whenever  it  receives  medical  evidence 
indicating  that  a  change  is  warranted.  In 
general,  we  believe  that  the  severity  of 
these  conditions  will  be  stable  but  that 
this  provision  provides  a  reasonable 
procedure  for  evaluating  those  that  are 
not. 

Paragraph  (i)  of  proposed  §  3.815 
contains  effective  date  provisions  for 
awards,  and  increases,  of  the  monetary 
allowance  imder  38  U.S.C.  chapter  18, 
subchapter  n.  Paragraph  (j)  of  proposed 
§3.815  contains  provisions  concerning 
reductions  and  discontinuances  of  that 
monetary  allowance.  These  reflect 
statutory  requirements. 

Comment  Period 

We  are  providing  a  conunent.p«iod 
of  30  days  for  this  proposed  rule  due  to 
the  December  1,  2001,  effective  date  of 
the  new  benefit  programs  enacted  by  . 
section  401  of  Public  Law  106-419.  the 
statutory  requirement  for  a  final  rule 
prior  to  that  date,  and  the  need  to  have 
a  final  rule  as  soon  as  possible  that 
would  enable  identification  of,  and 
evaluation  of  disability  from,  covered 
birth  defects  in  order  to  avoid  delay  in 
the  commencement  of  those  benefits. 

PapOTwork  Reduction  Act  of  1995 

This  proposed  rule  would  remove  the 
approved  information  collection 
provisions  contained  in  38  CFR  3.814  as 
unnecessary  or  obsolete.  The  version  of 
the  "Application  for  Spina  Bifida 
Benefits"  form  that  is  published  in 
§  3.814(b)  is  no  longer  being  used.  The 
Office  of  Management  and  Budget 
(0MB)  has  approved  a  revision  of  the 
form,  under  the  same  OMB  control 
number,  2900-0572.  VA  intends  to  seek 
from  OMB  approval  under  the 
Paperworic  Reduction  Act  for  further 
modifications  to  that  form.  This 
proposed  rule  does  not  contain 
provisions  constituting  new  collections 
of  infcnmation  under  the  Paperwork 
Reduction  Act  Any  provisions  that 
might  otherwise  require  approval  as  a 
modification  to  an  information 
collection  would  not  affect  10  or  more 
persons  in  a  twelve-month  period. 

Executive  Order  12966 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 
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Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
these  regulatory  amendments  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-^12.  The 
reason  for  this  certification  is  that  these 
amendments  would  not  directly  affect 
any  small  entities.  Only  individuals 
could  be  directly  affected.  Therefore, 
pursuant  to  5  U.S.C.  605(b).  these  . 
amendments  are  exempt  from  the  initial 
and  final  regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequeijtial 
effect  on  State,  local,  or  tribal 
governments. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  for  benefits 
affected  by  this  rule  are  64.104,  64.109. 
64.127.  and  64.128.  There  are  no  Catalog  of 
Federal  Domestic  Assistance  program 
numbers  for  other  benefits  affected  by  this 
rule. 

List  of  Subjects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  October  26.  2001. 
Anttony  J.  Princqii, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  proposed  to 
be  amended  as  follows: 

PART  ^-ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dependency  and  Indemnity 
Compensation 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Audiority:  38  U.S.C.  501(a),  unless 
otherwise  noted. 

2.  In  §  3.27.  paragraphs  (c)  and  (d)  are 
revised  to  read  as  follows: 

{3.27   Automatie  adiustmant  of  benefit 


(c)  Monetary  allowance  under  38 
U.S.C.  chapter  18  for  certain  individuals 
who  are  children  of  Vietnam  veterans. 


Whenever  there  is  a  cost-of-living 
increase  in  benefit  amounts  payable 
under  section  215(i)  of  Title  II  of  the 
Social  Security  Act.  VA  shall,  effective 
on  the  dates  such  increases  become 
effective,  increase  by  the  same 
percentage  the  monthly  allowance 
under  38  U.S.C.  chapter  18. 

(Authority:  38  U.S.C.  1805(b)(3).  1815(d). 
5312) 

(d)  Publishing  requirements.  Increases 
in  pension  rates,  parents'  dependency 
and  indemnity  compensation  rates  and 
income  limitation,  and  the  monthly 
allowance  under  38  U.S.C.  chapter  18 
made  under  this  section  shall  be 
published  in  the  Federal  Register. 

(Authority:  38  U.S.C.  1805(b)(3).  1815(d). 
5312(c)(1)) 

3.  In  §  3.29.  paragraph  (c)  is  revised  to 
read  as  follows: 

§3.29    Rounding 

***** 

(c)  Monthly  rates  under  38  U.S.C. 
chapter  18.  When  increasing  the 
monthly  monetary  allowance  rates 
under  38  U.S.C.  chapter  18  for  certain 
individuals  who  are  children  of 
Vietnam  veterans,  VA  will  round  any 
resulting  rate  that  is  not  an  even  dollar 
amount  to  the  next  higher  dollar. 

(Authority:  38  U.S.C.  1805(b)(3),  1815(d). 
5312) 

13.31    [Amended] 

4.  Section  3.31  is  amended  by: 

a.  In  the  introductory  text,  removing 
"the  monetary  allowance  under  38 
U.S.C.  1805  for  a  child  suffering  from 
spina  bifida"  and  adding,  in  its  place,  "a 
monetary  allowance  under  38  U.S.C. 
chapter  18  for  an  individual". 

b.  In  paragraph  (c){4)(ii).  removing 
"the  monetary  allowance  for  children 
suffering  from  spina  bifida"  and  adding, 
in  its  place,  "a  monetary  allowance 
under  38  U.S.C.  chapter  18". 

c.  Revising  the  authority  citation. 
The  revision  reads  as  follows: 

{3.31    Commencement  of  the  period  of 
payment 

•  •        »        *        • 

(Authority:  38  U.S.C.  1822,  5111) 

5.  In  §  3.105,  paragraph  (g)  is  revised 
to  read  as  foilows: 

-{3.106    Revision  of  decisions. 

*  *        •        »        * 

(g)  Reduction  in  evaluation — 
monetary  allowance  under  38  U.S.C. 
chapter  18  for  certain  individuals  who 
are  children  of  Vietnam  veterans.  Where 
a  reduction  or  discontinuance  of  a 
monetary  allowance  currently  being 
paid  under  38  U.S.C.  chapter  18  is 


considered  warranted,  VA  will  notify 
the  beneficiary  at  his  or  her  latest 
address  of  record  of  the  proposed 
reduction,  furnish  detailed  reasons 
therefor,  and  allow  the  beneficiary  60 
days  to  present  additional  evidence  to 
show  that  the  monetary  allowance 
should  be  continued  at  the  present 
level.  Unless  otherwise  provided  in 
paragraph  (i)  of  this  section,  if  VA  does 
not  receive  additional  evidence  within 
that  period,  it  will  take  final  rating 
action  and  reduce  the  award  effective 
the  last  day  of  the  month  following  60 
days  from  the  date  of  notice  to  the 
beneficiary  of  the  proposed  reduction. 

(Authority:  38  U.S.C.  1822,  5112(b)(6)) 


{3.114    [Amended] 

6.  Section  3.114  is  amended  by: 

a.  In  the  introductory  text  of 
paragraph  (a),  removing  "the  monetary 
allowance  under  38  U.S.C.  1805  for  a 
child  suffering  from  spina  bifida"  each 
place  it  appears  and  adding,  in  its  place, 
"a  monetary  allowance  under  38  U.S.C 
chapter  18  for  an  individual".  « 

b.  Revising  the  authority  citation  at 
the  end  of  paragraph  (a). 

The  revision  reads  as  follows: 

{3.114    CttangeoflaworOapartmantof 
Veterans  Affairs  issue. 

***** 

(Authority:  38  U.S.C.  1822,  5110(g)) 


{3.156    [Amended] 

7.  In  §  3.158,  paragraphs  (a)  and  (c) 
are  amended  by  removing  "1805"  and 
adding,  in  its  place,  "chapter  18". 

{3.216    [Amended] 

8.  Section  3.216  is  amended  by: 

a.  Removing  "or  the  monetary 
allowance  for  a  child  suffering  from 
spina  bifida  who  is  a  child  of  a  Vietnam 
veteran  imder  §  3.814  of  this  part"  and 
adding,  in  its  place,  "a  monetary 
allowance  under  38  U.S.C.  chapter  18". 

b.  Revising  the  authority  citation. 
The  revision  reads  as  follows: 

{3.216    Mandatory dlscloeurea«aoeiel 
•ecurlty  numbers. 

**•**• 

(Authority:  38  U.S.C.  1822. 5101(c)) 

*         *         •         *         • 

9.  In  §  3.261,  paragraph  (a)(40)  is 
revised  to  read  as  follows: 

{  3.261    Cttaraetar  of  Income;  exclusions 


(a) 


*  • 

*  •  • 
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InooiM 


Dependency 
(parents) 


Dependency 

and  indemnity 

compensation 

(parents) 


Penskxt;  old-law 
(veterans,  sur- 
viving spouses 
and  children) 


Pension;  Sec- 
tion 306  (vet- 
erans, surviving 
spouses  and 
chldren) 


See— 


(40)  IMonelary  allowance  under  38  U.S.C.  chapter  18 
for  certain  individuais  who  are  children  of  Vietnam 
veterans  <38  U.S.C.  1823(c)). 


Excluded Excluded Excluded Excluded §3-262(y) 


10.  In  §  3.262,  paragraph  (y)  is  revised 
to  read  as  follows: 

13.282    Evaluation  of  IncoBie 

•        *    '    *        *        *    I 

.  (y)  Monetary  allowance  under  38 
U.S.C.  chapter  18  for  certain  individuals 
who  are  children  of  Vietitam  veterans. 
There  shall  be  excluded  from  income 
computation  any  allowance  paid  under 
the  provisions  of  38  U.S.C.  18  to  or  for 
an  individual  who  is  the  child  of  a 
Vietnam  veteran. 

(Authority:  38  U.S.C.  1823(c)) 

11.  In  §  3.263,  paragraph  (g)  is  revised 
to  read  as  follows: 


|U03    Corpus  of 


-    (g)  Monetary  allowance  under  38 
U.S.C.  chapter  18  for  certain  individuals 
who  are  children  of  VietiHun  veterans. 
There  shall  be  excluded  from  the  corpus 
of  estate  or  net  worth  of  a  claimant  any 
allowance  paid  under  the  provisions  of 
38  U.S.C.  chapter  18  to  or  for  an 
individual  who  is  a  child  of  a  Vietnam 
veteran. 


(Authority:  38  U.S.C  1823(cj) 

12.  In  §3.272.  paragraph  (u)  is  revised 
to  read  as  follows: 

131272    ExchMions  from  income. 

•  •        *        *        • 

(u)  Monetary  allowance  under  38 
U.S.C.  chapter  18  for  certain  individuals 
who  are  children  of  Vietxtam  veterans. 
Any  allowance  paid  under  the 
provisions  of  38  U.S.C.  chapter  18  to  or 
for  an  individual  who  is  a  diild  of  a 
Vietnam  veteran. 

(Authority:  38  U.S^C.  1823(c)) 

13.  In  §3.275,  paragraph  (i)  is  revised 
to  read  as  follows:  { 

13.275    CrUarla  for  ovaiuallng  net  wortti. 

•  •        •        •        * 

(i)  Monetary  allowance  under  38 
U.S.C.  chapter  18  for  certain  individuals 
who  are  children  of  Vietnam  veterans. 
There  shall  be  excluded  from  the  corpus 
of  estate  or  net  worth  of  a  claimant  any 
allowance  paid  under  the  provisions  of 
38  U.S.C.  chapter  18  to  or  for  an 


individual  who  is  a  child  of  a  Vietnam 
veteran. 

(Authority:  38  U.S.C.  1823(c)) 

14.  In  §  3.403,  paragraph  (b)  is  revised 
and  paragraph  (c)  is  added,  to  read  as 
follows: 

§3.403    Chiidrm. 

•  *        •        *        • 

(b)  Moiietary  allowance  under  38 
U.S.C.  1805  for  an  individual  suffering 
from  spina  bifida  who  is  a  child  of  a 
Vietnam  veteran.  An  award  of  the 
morotary  allowance  under  38  U.S.C. 
1805  to  or  for  an  individual  suffering 
from  spina  bifida  who  is  a  child  of  a 
Vietnam  veteran  will  be  effective  either 
date  of  birth  if  claim  is  received  within 
one  year  of  that  date,  or  date  of  claim, 
but  not  earlier  than  October  1, 1997. 

(Authority:  38  U.S.C.  1822.  5110;  sec.  422(c), 
Pub.  L  104-204. 110  Stat.  2926) 

(c)  Monetary  allowance  under  38 
U.S.C.  1815  for  an  individual  with 
covered  birth  defects  who  is  a  child  of 
a  woman  Vietnam  veteran.  Except  as 
provided  in  §  3.114(a)  or  §  3.815(i),  an 
award  of  the  monetary  allowance  under 
38  U.S.C.  1815  to  or  for  an  individual 
with  one  or  more  covered  birth  defects 
who  is  a  child  of  a  woman  Vietnam 
veteran  will  be  effective  as  of  the  date 
VA  received  the  claim  (or  the  date  of 
birth  if  the  claim  is  received  within  one 
year  of  that  date),  the  date  entitlement 
arose,  or  December  1,  2001,  whichever 
is  later. 

(Authority:  38  U.S.C.  1815, 1822. 1824.  5110) 

15.  In  §  3.503,  paragraph  (b)  is  revised 
to  read  as  follows: 

S  3.503    Chiidran. 

•  •        •        *        • 

(b)  Monetary  allowance  under  38 
U.S.C.  chapter  18  for  certain  individuals 
who  are  children  of  Vietnam  veterans. 
The  effective  date  of  discontinuance  of 
the  monthly  allowance  under  38  U.S.C. 
chapter  18  will  be  the  last  day  of  the. 
month  before  the  month  in  which  the 
death  of  the  individual  occurred. 

(Authority:  38  U.S.C.  1822. 5112(b)) 

16.  Section  3.814  is  amended  by: 
a.  Revising  the  section  heading. 


b.  Adding  a  heading  to  paragraph  (a). 

c.  In  paragraph  (a),  revising  the  first 
sentence  and,  in  the  second  sentence, 
removing  "other  related  individual"  and 
adding,  in  its  place,  "related  person". 

d.  Removing  and  reserving  paragraph 
(b). 

e.  In  paragraph  (c)(1),  removing  "an 
individual"  and  adding,  in  its  place,  "a 
person"  and  removing  "individual's" 
and  adding,  in  its  place,  "person's". 

f.  In  paragraph  (c)(2).  removing 

"§  .3.204(a)(1),  VA  shall"  and  adding,  in 
its  place.  "§  3.204(a)(1),  VA  will"  and  by 
removing  "an  individual's  biological 
father  or  mother  is  or  was"  and  adding. 
in  its  place,  "a  person  is  the  biological 
son  or  daughter  of. 

g.  Removing  designation  "(d)"  from 
paragraph  (d)(1)  and  by  adding  a 
heading  for  paragraph  (d). 

h.  Removing  the  authority  citation  at 
the  end  of  paragraph  (d). 

i.  In  paragraph  (e),  removing 
"children"  and  adc^g.  in  its  place,  "an 
individual". 

j.  Revising  the  authority  citation  at  the 
end  of  the  section. 

The  revisions  and  additions  read  as 
follows: 

f  3.814    Monatary  ailowanoa  undar  38 
U.S.C.  chapter  l8for  an  individual  auffaring 
from  spina  bifida  wlioae  biological  faltiar  or 
mother  la  or  was  a  Vietnam  veteran* 

(a)  Monthly  monetary  allowance.  VA 
will  pay  a  monthly  monetary  allowance 
under  subchapter  I  of  38  U.S.C.  chapter 
18,  based  upon  the  level  of  disability 
determined  under  the  provisions  of 
paragraph  (d)  of  this  section,  to  or  for  a 
person  who  VA  has  determined  is  an 
individual  suffering  from  spina  bifida 
whose  biological  mother  or  father  is  or 
.  was  a  Vietnam  veteran.  *  •  * 

•  •       •        •       * 

.  (d)  Disability  evaluations.  *  *  * 

•  *        *        •        • 

(Authority:  38  U.S.C.  501. 1805. 1811. 1812. 
1821, 1822, 1823, 1824.  5101.  5110.  5111. 
5112) 

17.  Section  3.815  is  added  to  read  as 
follows: 
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{3.815    Monetary  allowance  under  38 
U.S.C.  chapter  18  for  an  individual  with 
diaabiiity  from  covered  birth  defects  whose 
biological  mother  is  or  wee  e  Vietnam 
veteran;  identification  of  covered  birth 
defects. 

(a)  Monthly  monetary  allowance.  (1) 
General.  VA  will  pay  a  monthly 
monetary  allowance  under  subchapter  n 
of  38  U.S.C.  chapter  18  to  or  for  an 
individual  whose  biological  mother  is  or 
was  a  Vietnam  veteran  and  who  VA  has 
determined  to  have  disability  resxilting 
from  one  or  more  covered  birth  defects. 
Except  as  provided  in  paragraph  (a)(3) 
of  this  section,  the  amoimt  of  the 
monetary  allowance  paid  will  be  based 
upon  the  level  of  such  disability 
suffered  by  the  individual,  as 
determined  in  accordance  with  the 
provisions  of  paragraph  (e)  of  this 
section. 

(2)  Affirmative  evidence  of  cause 
other  than  mother's  service  during 
Vietnam  era.  No  monetary  allowance 
will  be  provided  imder  this  section 
based  on  a  particular  birth  defect  of  an 
individual  in  any  case  where  affirmative 
evidence  establishes  that  the  birth 
defect  restilts  from  a  cause  other  than 
the  active  military,  naval,  or  air  service 
of  the  individual's  mother  during  the 
Vietnam  era  and.  in  determining  the 
level  of  disability  for  an  individual  with 
more  than  one  birth  defect,  the 
particular  defect  resulting  frt>m  other 
causes  will  be  excluded  from 
consideration.  This  will  not  prevent  VA 
from  paying  a  monetary  allowance 
under  this  section  for  other  birth 
defects. 

(3)  NondupUcation;  spina  bifida.  In 
the  case  of  an  individual  whose  only 
covered  birth  defect  is  spina  bifida,  a 
monetary  allowance  will  be  paid  tmder 
§  3.814,  and  not  under  this  section,  nor 
will  the  individual  be  evaluated  for 
disability  under  this  section.  In  the  case 
of  an  individual  who  has  spina  bifida 
and  one  or  more  additional  covered 
birth  defects,  a  monetary  allowance  will 
be  paid  under  this  section  and  the 
amount  of  the  monetary  allowance  will 
be  not  less  than  the  amount  the 
individual  would  receive  if  his  or  her 
only  covered  birth  defect  were  spina 
bifida.  If.  but  for  the  individual's  one  or 
more  additional  covered  birth  defects." 
the  monetary  allowance  payable  to  or 
for  the  individual  would  be  based  on  an 
evaluation  at  Level  I.  D.  or  m. 
respectively,  under  §  3.814(d).  the 
evaluation  of  the  individual's  level  of 
disability  under  paragraph  (e)  of  this 
section  will  be  not  less  than  Level  n.  m 
or.  IV,  respectively. 

(b)  No  effect  on  other  VA  benefits. 
Receipt  of  a  monetary  allowance  under 
38  U.S.C  chapter  18  will  not  a£fect  the 


right  of  the  individual,  or  the  right  of 
any  person  based  on  the  individual's 
relationship  to  that  person,  to  receive 
any  other  benefit  to  which  the 
individual,  or  that  person,  may  be 
entitled  under  any  law  administered  by 
VA. 

(c)  Definitions.  (1)  Vietnam  veteran. 
For  the  purposes  of  this  section,  the 
term  Vietnam  veteran  means  a  person 
who  performed  active  military,  naval,  or 
air  service  in  the  Republic  of  Vietnam 
during  the  period  beginning  on 
February  28. 1961,  and  ending  on  May 
7, 1975.  without  regard  to  the 
characterization  of  the  person's  service. 
Service  in  the  Republic  of  Vietnam 
includes  service  in  the  waters  offshore 
and  service  in  other  locations  if  the 
conditions  of  service  involved  duty  or 
visitation  in  the  Republic  of  Vietnam. 

(2)  Individual.  For  the  purposes  of 
this  section,  the  term  individual  means 
a  person,  regardless  of  age  or  marital 
status,  whose  biological  mother  is  or 
was  a  Vietnam  veteran  and  who  was 
conceived  after  the  date  on  which  the 
veteran  first  entered  the  Republic  of 
Vietnam  during  the  period  beginning  on 
February  28, 1961,  and  ending  on  May 
7, 1975.  Notwithstanding  the  provisions 
of  §  3.204(a)(1),  VA  will  require  the 
types  of  evidence  specified  in  §§  3.209 
and  3.210  sufficient  to  establish  that  a 
person  is  the  biological  son  or  daughter 
of  a  Vietnam  veteran. 

(3)  Covered  birth  defect.  For  the 
purposes  of  this  section  the  term 
covered  birth  defect  means  any  birth 
defect  identified  by  VA  as  a  birth  defect 
that  is  associated  with  the  service  of 
women  Vietnam  veterans  in  the 
Republic  of  Vietnam  during  the  period 
beginning  on  February  28. 1961,  and 
ending  on  May  7, 1975,  and  that  has 
resulted,  or  may  result,  in  permanent 
physical  or  mental  disability.  However, 
the  term  covered  birth  defect  does  not 
include  a  condition  due  to  a: 

(i)  Familial  disorder; 

(ii)  Birth-related  injury;  or 

(iii)  Fetal  or  neonatal  infirmity  with 

well-established  causes. 

(d)  Identification  of  covered  birth 
defects.  All  birth  defects  that  are  not 
excluded  tmder  the  provisions  of  this 
paragraph  are  covered  birth  defects. 

(1)  Covered  birth  defects  include,  but 
are  not  limited  to.  the  following 
(however,  if  a  birth  defect  is  determined 
to  be  familial  in  a  partiodar  family,  it 
will  not  be  a  covered  birth  defect): 
(i)  Achondroplasia; 
(ii)  Cleft  lip  and  cleft  palate; 
(iii)  Congenital  heart  disease: 
(iv)  Congenital  talipes  equinovarus 

(clubfoot); 
(v)  Esophageal  and  intestinal  atresia; 


(vi)  Hallennan-Streiff  syndrome; 

(vii)  Hip  dysplasia; 

(viii)  Hirsdiprung's  disease  (congenital 

megacolon); 
(ix)  Hydrocephalus  due  to  aqueductal 

stenosis; 
(x)  Hypospadias: 
(xi)  Imperforate  anus; 
(xii)  Neiual  tube  defects  (including 

spina  bifida,  encephaloceie,  and 

anencephaly); 
(xiii)  Poland  syndrome; 
(xiv)  Pyloric  stenosis; 
(xv)  Syndactyly  (fused  digits); 
(xvi)  Tracheoesophageal  fistula; 
(xvii)  Undescended  testicle:  and    - 
(xviii)  Williams  syndrome. 

(2)  Birth  defects  that  are  familial 
disorders,  including  hereditary  genetic 
conditions,  are  not  covered  birth 
defects.  Familial  disorders  include,  but 
are  not  limited  to,  the  followring,  unless 
the  birth  defect  is  not  familial  in  a 
particular  family: 

(i)  Albinism; 

(ii)  Alpha-antitrypsin  deficiency; 

(iii)  Crouzon  syndrome; 

(iv)  Cystic  fibrosis; 

(v)  Duchenne's  musaUar  dystrophy; 

(vi)  Galactosemia: 

(vii)  Hemophilia; 

(viii)  Htmtington's  disease; 

(ix)  Hurler  syndrome; 

(x)  Kartagener's  syndrome  (Primary 

Ciliary  Dyskinesia); 
(xi)  Marfan  syndrome: 
(xii)  Neurofibromatosis; 
(xiii)  Osteogenesis  imperfecta: 
(xiv)  Pectus  excavatum; 
(xv)  Phenylketonuria; 
(xvi)  Sickle  cell  disease; 
(xvii)  Tay-Sachs  disease; 
(xviii)  Thalassemia;  and 
(xix)  Wilson's  disease. 

(3)  Conditions  that  are  congenital 
malignant  neoplasms  are  not  covered 
birth  defects.  These  include,  but  are  not 
limited  to,  the  following: 

(i)  Medulloblastoma; 
(ii)  Neuroblastoma: 
(iii)  Retinoblastoma: 
(iv)  Teratoma:  and 
(v)  Wilm's  tumor. 

(4)  Conditions  that  are  chromosomal 
disorders  are  not  covered  birth  defects. 
These  include,  but  are  not  limited  to. 
the  following: 

(i)  Down  syndrome  and  other  Trisomies; 

(ii)  Fragile  X  syndrome: 

(iii)  Klinefelter's  syndrome:  and 

(iv)  Turner's  syndrome. 

(5)  Conditions  that  are  due  to  birth- 
related  injury  are  not  covered  birth 
defects.  These  include,  but  are  not 
limited  to,  the  following: 

(i)  Brain  damage  due  to  anoxia  daring 
or  around  time  of  birth: 
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(ii)  Cerebral  palsy  due  to  birth  trauma, 
(iii)  Facial  nerve  palsy  or  other 

peripheral  nerve  injury; 
(iv)  Fractured  clavicle;  and 
(v)  Homer's  syndrome  due  to  forceful 

manipulation  during  birth. 

(6)  Ck)nditions  that  are  due  to  a  fetal 
or  neonatal  infirmity  with  well- 
established  causes  or  that  are 
miscellaneous  pediatric  conditions  are 
not  covered  birth  defects.  These 
include,  but  are  not  limited  to,  the' 
following: 

(i)  Asthma  and  other  alleigies; 

(ii)  Effects  of  maternal  infection  during 

pregnancy,  including  but  not  limited 

to,  maternal  rubella,  toxoplasmosis,  or 

syphilis; 
(iii)  Fetal  alcohol  syndrome  or  fetal 

efiiacts  of  maternal  drug  use; 
(iv)  Hyaline  membrane  disease: 
(v)  Matemal-infent  blood 

incompatibility; 
(vi)  Neonatal  infections; 
(vii)  Neonatal  jaundice;     " 
(viii)  Post-in&ncy  deahiess/hearing 

impairment  (onset  after  the  age  of  one 

year): 
(ix)  Prematurity:  and 
(x)  Refiactive  (usorders  of  the  eye. 

(7)  Conditions  that  are  developmental 
disorders  are  not  covered  birth  defects. 
These  include,  but  are  not  limited  to, 
the  following: 

(i)  Attention  deficit  disorder; 

(ii)  Autism; 

(iii)  Epilepsy  diagnosed  after  infancy 

lafter  the  age  of  one  year); 
(iv)  Learning  disorders;  and 
(v)  Mental  retardation  (unless  part  of  a 

syndrome  that  is  a  covered  birth 

defect). 

(8)  Conditions  that  do  not  result  in 
permanent  physical  or  mental  disability 
are  not  covered  birth  defects.  These 
include,  but  are  not  limited  to: 

(i)  Conditions  rendered  non-disabling 

through  treatment; 
(ii)  Congenital  heart  problems  surgically 

cerrected  or  resolved  without 

disabling  residuals; 
(iii)  Heart  murmurs  unassociated  with  a 

diagnosed  cardiac  abnormality; 
(iv)  Hemangiomas  that  have  resolved 

with  or  without  treatment;  and 
(v)  Scars  (other  than  of  the  head,  face, 

or  neck)  as  the  only  residual  of 

corrective  surgery  for  birth' defects. 

(e)  Disability  evaluations.  Whenever 
VA  determines,  upon  receipt  of 
competent  medical  evidence,  that  an 
individual  has  one  or  more  covered 
birth  defects,  VA  will  determine  the 
level  of  disability  currently  resulting,  in 
combination,  from  the  covered  birth 
defects  and  associated  disabilities.  No 
monetary  allo%vance  will  be  payable 
under  this  section  if  VA  determines 


under  this  paragraph  that  an  individual 
has  no  current  disability  resulting  from 
the  covered  birth  defects,  unless  VA 
determines  that  the  provisions  of 
paragraph  (a)(3)  of  this  section  are  for 
application.  Except  as  otherwise 
provided  in  paragraph  (a)(3)  of  this 
section.  VA  will  determine  the  level  of 
disability  as  follows: 

(1)  Levels  of  disability. 

(i)  Level  0.  The  individual  has  no 
current  disability  resulting  from  covered 
birth  defects. 

(ii)  Level  L  The  individual  meets  one 
or  more  of  the  following  criteria: 

(A)  The  individual  has  residual 
physical  or  mental  effects  that  only 
occasionally  or  intermittently  limit  at 
prevent  some  daily  activities;  or 

(B)  The  individual  has  disfigiu^ment 
or  scarring  of  the  head,  face,  or  neck 
without  gross  distortion  or  gross 
asymmetry  of  any  facial  feature  (nose, 
chin,  forehead,  eyes  (including  eyelids), 
ears  (auricles),  cheeks,  or  lips). 

(iii)  Level  U.  The  individual  meets  one 
or  more  of  the  following  criteria: 

(A)  The  individual  has  residual 
physical  or  mental  effects  that 
frequently  or  constantly  limit  or  prevent 
some  daily  activities,  but  the  individual 
is  able  to  woilc  or  attend  school,  carry 
out  most  household  chores,  travel,  and 
provide  age-appropriate  self-care,  such 
as  eating,  dressing,  grooming,  and 
carrying  out  personal  hygiene,  and 
communication,  behavior,  social 
interaction,  and  intellectual  functioning 
are  appropriate  for  age;  or 

(B)  The  individual  has  disfigurement 
or  scarring  of  the  head,  face,  or  neck 
with  either  gross  distortion  or  gross 
asymmetry  of  one  facial  feature  or  one 
paired  set  of  facial  features  (nose,  chin, 
forehead,  eyes  (including  eyelids),  ears 
(aiuicles),  cheeks,  or  lips). 

(iv)  Level  III.  The  individual  meets 
one  or  more  of  the  following  criteria: 

(A)  The  individual  has  residual 
physical  or  mental  effects  that 
frequently  or  constantly  limit  or  prevent 
most  daily  activities,  but  the  individual 
is  able  to  provide  age-appropriate  self- 
care,  such  as  eating,  dressing,  grooming, 
and  carrying  out  personal  hygiene; 

(B)  The  individual  is  unable  to  work 
or  attend  school,  travel,  or  carry  out 
household  chores,  or  does  so 
intermittently  and  with  difficulty; 

(C)  The  individual's  commimication, 
behavior,  social  interaction,  and 
intellectual  functioning  are  not  entirely 
appropriate  for  age;  or 

(D)  The  individual  has  disfigurement 
or  scarring  of  the  head,  face,  or  neck 
with  either  gross  distortion  or  gross 
asymmetry  of  two  facial  featiues  or  two 
paired  sets  of  facial  features  (nose,  chin, 


forehead,  eyes  (including  eyelids),  ears 
(auricles),  dieeks.  or  lips). 

(v)  Level  IV.  The  individual  meets  one 
or  more  of  the  following  criteria: 

(A)  The  individual  lias  residual 
physical  or  mental  effects  that  prevent 
age-appropriate  self-care,  such  as  eating, 
dressing,  grooming,  and  carrying  out 
personal  hygiene; 

(B)  The  individual's  communication, 
behavior,  social  interaction,  and 
intellectual  functioning  are  grossly 
inappropriate  for  age:  or 

(C)  The  individual  has  disfigurement 
or  scarring  of  the  head,  face,  oe  neck 
with  either  gross  distortion  or  gross 
asymmetry  of  three  facial  features  or 
three  paired  sets  of  facial  features  (nose, 
chin,  forehead,  eyes  (including  eyelids), 
eara  (aiuicles).  cheeks,  or  lips). 

(2)  Assessing  limitation  of  daily 
activities.  Physical  or  mental  effects  on 
the  following  functions  are  to  be 
considered  in  assessing  limitation  of 
daily  activities: 
(i)  Mobility  (ability  to  stand  and  walk. 

including  balance  and  coordination); 
(ii)  Manual  dexterity; 
(iii)  Stamina: 
(iv)  Speech: 
(v)  Hearing: 
(vi)  Vision  (other  than  correctable 

refraction  errors): 
(vii)  Memory: 

(viii)  AbUity  to  concentrate; 
(ix)  Appropriateness  of  behavior:  and 
(x)  Urinary  and  fecal  continence. 

(f)  Information  for  determining 
whether  individuals  have  covered  birth 
defects.and  rating  disability  levels.  (1) 
VA  may  accept  statements  from  private 
physicians,  or  examination  reports  fit>m 
government  or  private  institutions,  for 
the  purposes  of  determining  whether  an 
individual  has  a  covered  birth  defect 
and  for  rating  claims  for  covered  birth 
defects.  If  they  are  adequate  for  such 
purposes,  VA  may  make  the 
determination  and  rating  without 
further  examination.  In  the  absence  of 
adequate  information.  VA  may  schedule 
examinations  for  the  purpose  of 
determining  whether  an  individual  has  ^ 
a  covered  birth  defect  and/or  assessing 
the  level  of  disability. 

(2)  Except  in  accordance  with 
paragraph  (a)(3)  of  this  section,  VA  will 
not  pay  a  monthly  monetary  allowance 
unless  or  until  VA  is  able  to  obtain 
medical  evidence  adequate  to  determine 
that  an  individual  has  a  covered  birth 
defect  and  adequate  to  assess  the  level 
of  disability  due  to  covered  birth 
defects. 

(g)  Redeterminations.  VA  will  reassess 
a  determination  under  this  section 
whenever  it  receives  evidence 
indicating  that  a  change  is  waixanted. 
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(h)  Referrals:  If  a  regional  office  is 
unclear  in  any  case  as  to  whether  a 
condition  is  a  covered  birth  defect,  it 
may  refer  the  issue  to  the  Director  of  the 
Compensation  and  Pension  Service  for 
determination. 

(i)  Effective  dates.  Except  as  provided 
in  §  3.114(a)  or  paragraph  (i)(l)  or  (2)  of 
this  section.  VA  will  award  the 
monetary  allowance  under  subchapter  n 
of  38  U.S.C.  chapter  18.  for  an 
individual  with  disability  resulting  from 
one  or  more  covered  birth  defects,  based 
on  an  original  claim,  a  daim  reopened 
after  final  disallowance,  or  a  claim  for 
increase,  as  of  the  date  VA  received  the 
claim  (or  the  date  of  birth  if  the  claim 
is  received  within  one  year  of  that  date), 
the  date  entitlement  arose,  or  December 
1 ,  2001 ,  whichever  is  later.  Subject  to 
the  condition  that  no  benefits  may  be 
paid  for  any  period  prior  to  December 
1, 2001: 

(1)  VA  will  increase  benefits  as  of  the 
earliest  date  the  evidence  establishes 
that  the  level  of  severity  increased,  but 
only  if  the  beneficiary  applies  for  an 
increase  within  one  year  of  that  date. 

(2)  If  a  claimant  reopens  a  previously 
disallowed  claim  based  on  corrected 
military  records,  VA  will  award  the 
benefit  from  the  latest  of  the  following 
dates:  the  date  the  veteran  or  beneficiary 
applied  for  a  correction  of  the  military 
records;  the  date  the  disallowed  claim 
was  filed;  or,  the  date  one  year  before 
the  date  of  receipt  of  the  reopened 
daim. 

(j)  Reductions  and  discontinuances. 
VA  will  generally  reduce  or  discontinue 
awards  under  subchapter  n  of  38  U.S.C. 
chapter  18  according  to  the  facts  found 
except  as  provided  in  §§  3.105  and 
3.114(b). 

(1)  If  benefits  were  paid  erroneously 
because  of  beneficiary  error,  VA  will 
reduce  or  discontinue  benefits  as  of  the 
effective  date  of  the  erroneous  award. 

(2)  If  benefits  were  paid  erroneously 
because  of  administrative  error,  VA  will 
reduce  or  discontinue  benefits  as  of  the 
date  of  last  payment. 

(Authority:  38  U.S.C.  501. 1811. 1812,^1813. 
1814, 1815, 1816, 1821, 1822, 1823, 1824, 
5101.  5110,  5111.  5112) 

(FR  Doc.  01-31673  Filed  12-31-01;  8:45  am) 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart17 
RIN2900-AK88 

Health  Care  for  Certain  Children  of 
Vietnam  Veterane— Covered  Birth 
Defects  and  Spina  Bifida 

AGENCY:  Department  of  Veterans  Affairs. 
ACnON:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
establish  regulations  regarding  health 
care  benefits  for  vramen  Vietnam 
veterans'  children  with  covered  birth 
defects.  It  would  revise  the  ciurent 
regulations  regarding  health  care  for 
Vietnam  veterans'  children  suffering 
from  spina  bifida  to  also  encompass 
health  care  for  women  Vietnam 
veterans'  children  with  certain  other 
birth  defects.  This  is  necessary  to 
provide  health  care  for  such  children  in 
accordance  with  recently  enacted 
legislation.  The  revisions  would  also 
reduce  the  requirements  for 
preauthorization,  reflect  changes  in 
organizational  and  personnel  titles, 
revise  contact  information  for  the  VHA 
Health  Administration  Center,  and  make 
nonsubstantive  changes  for  purposes  of 
darity.  Companion  documents  entitled 
"Monetary  Allowances  for  Certain 
Children  of  Vietnam  Veterans; 
Identification  of  Covered  Birth  Defects" 
(KIN  2900-AK67)  and  "Vocational 
Training  for  Certain  Children  of 
Vietnam  Veterans — Covered  Birth 
Defects  and  Spina  Bifida"  (RIN  2900- 
AK90)  are  set  forth  in  the  Proposed 
Rules  section  of  this  issue  of  the  Federal 
Register. 

DATES:  Comments  must  be  received  by 
VA  on  or  before  February  1.  2002. 
except  that  comments  on  the 
information  collection  provisions  in  this 
document  must  be  received  on  or  before 
March  4.  2002. 

ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director.  Office  of 
Regulations  Management  (02D).  Room 
1154. 810  Vermont  Ave..  NW. 
Washington.  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK88."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management. 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m..  Monday  through  Friday 
(except  holidays).  In  addition,  see  the 
Paperwork  Reduction  Act  heading 
under  the  SUPPLEMENTARY  MFORMATION 
section  ofthis  preamble  regarding  . 


submission  of  comments  on  the 
information  collection  provisions. 
FOR  FURTHER  MFORMATION  OONTACT: 

Susan  Schmetzer,  Chief,  Policy  & 
Compliance  Division,  VHA  Health 
Adniinistration  Center,  Department  of 
Veterans  Afiiaire.  P.O.  Box  65020, 
Denver,  CO  80206.  telephone  (303)  331- 
7552. 

SUPPI^MENTARY  PIFORMATION:  Prior  to 
the  enactment  of  Public  Law  106-419 
on  November  1,  2000.  the  provisions  of 
38  U.S.C.  chapter  18  only  concerned 
benefits  for  children  with  spina  bifida 
who  were  bom  to  Vietnam  veterans. 
Effective  December  1,  2001,  section  401 
of  Public  Law  106-419  amends  38 
U.S.C.  chapter  18  to  add  benefits  for 
women  Vietnam  veterans'  children  with 
certain  birth  defects  (referred  to  below 
as  "covered  birth  defects"). 

As  amended,  38  U.S.C.  chapter  18 
provides  for  three  separate  types  of 
benefits  for  women  Vietnam  veterans' 
children  who  suffer  from  covered  birth 
defects  as  well  as  for  Vietnam  veterans' 
children  who  suffer  from  spina  bifida: 
(1)  Monthly  monetary  allowances  for 
various  disability  levels;  (2)  provision  of 
heedth  care  needed  for  the  child's  spina 
bifida  or  covered  birth  defects;  and  (3) 
provision  of  vocational  training  and 
rehabilitation. 

This  document  proposes  to  amend 
VA's  "Medical"  r^ations  (38  CFR 
part  17)  by  revising  the  regulations  in 
§§  17.900  through  17.905  concerning  the 
provision  of  health  care.  These 
regulations  ciurently  only  concern  the 
provision  of  health  care  for  Vietnam 
veterans'  children  with  spina  bifida. 
This  docxunent  proposes  to  revise  the 
regulations  by  adding  women  Vietnam 
veterans'  children  with  covered  birth 
defects  to  the  existing  regulatory 
fr^meworii.  The  revisions  would  also 
reduce  the  requirements  for 
preauthorization,  reflect  changes  in 
organizational  and  persormel  titles, 
revise  contact  information  for  the  VHA 
Health  Administration  Center,  and  make 
nonsubstantive  changes  for  piuposes  of 
darity.  As  the  proposed  rule  provides, 
the  mailing  address  for  the  VHA  Health 
Administration  Center  for  spina  bifida  is 
P.O.  Box  65025.  Denver,  CO  80206- 
9025  and  for  covered  birth  defects  is 
P.O.  Box  469027.  Denver.  00  80246- 
9027. 

As  a  condition  of  eligibility  for  the 
provision  of  health  care  for  women 
Vietnam  veterans'  children  with 
covered  birth  defects,  it  is  proposed  that 
the  child  must  be  an  individual 
determined  to  have  a  covered  birth 
defect  under  38  CFR  3.815.  (Definitions 
of  the  terms  individubl  and  covered 
birth  defect  and  provisions  concerning 
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identification  of  covered  birUi  defects 
are  included  in  proposed  §  3.815  set 
forth  in  the  companion  document 
concerning  monetary  allowances  and 
identification  of  covered  birth  defects 
(RIN  290O-AK67)  published  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register.) 

Consistent  with  the  authorizing 
legislation,  a  note  to  the  proposed  rule 
explains  that  the  proposed  provisions 
are  not  intended  to  be  a  comprehensive 
insurance  plan  and  do  not  cover  health 
care  unrelated  to  spina  bifida  and 
covered  birth  defects. 

The  statutory  provisions  state  that  the 
Secretary  may  provide  health  care 
directly  or  by  contract  or  other 
arrangement  with  any  health  care 
provider.  VA  proposes  to  contract  or 
arrange  for  provision  of  covered  health 
care  only  through  approved  health  care 
providers.  In  this  regard,  it  is  proposed 
that  such  health  care  providers  be  only 
those  currenUy  approved,  for  the 
services  provided,  by  the  Center  for 
Medicare  and  Medicaid  Services  (CMS). 
D^Mitment  of  Defense  (DoD)  TRICARE 
program.  Civilian  Health  and  Medical 
Program  of  the  Department  of  Veterans 
Affairs  (CHAMPVA),  or  Joint 
Commission  on  Accreditation  of 
Healthcare  Organizations  (JCAHO),  or 
currently  approved  under  a  license  or 
certificate  issued  by  a  governmental 
entity  with  jurisdiction.  This  appears  to 
provide  reasonable  assiuvnce  that 
individuals  providing  health  care  for 
these  childron  under  this  authority  are 
qualified  to  do  so.  These  provisions 
already  apply  to  the  regulations 
concerning  the  provision  of  health  care 
for  Vietnam  veterans'  children  with 
spina  bifida,  except  that  they  reflect  a 
title  change  in  the  Department  of 
Defense  program:  clarify  that  approved 
health  care  providers  include  those 
issued  a  license  or  certificate  by  a 
governmental  entity  with  jurisdiction; 
and  clarify  the  definition  of  respite  care 
by  stating  that  the  care  must  be 
furnished  by  an  approved  health  care 
provider. 

The  proposal  includes  a  note 
claiifytag  when  VA  is  the  exclusive 
payer  for  health  care  provided.  The  note 
states  that  VA  would  provide  payment 
under  the  proposal  only  for  health  care 
relatmg  to  spina  bifida  or  covered  birth 
defects  (under  the  definitions  of  spina 
bifida  and  covered  birth  defects  in 
proposed  S  17.900,  this  includes 
complications  or  medical  conditions 
that  according  to  the  scientific  literatiue 
are  associated  with  spina  bifida  or  with 
the  covered  birth  defects).  The  note  also 
states  that  VA  is  the  exclusive  payer  for 
services  authorized  under  this  proposal 
regardless  of  any  third-party  insurer. 


Medicare,  Medicaid,  health  plan,  or  any 
other  plan  or  program  providing  health 
care  coverage.  The  note  further  states 
that  any  third-party  insurer.  Medicare, 
Medicaid,  health  plan,  or  any  other  plan 
or  program  providing  health  care 
coverage  would  be  responsible 
according  to  its  provisions  for  payment 
for  health  care  not  relating  to  spina 
bifida  or  covered  birth  defects. 

It  is  proposed  as  a  condition  of 
payment  that  preauthorization  firom  a 
benefits  advisor  of  the  VHA  Health 
Administration  Center  be  required,  in 
accordance  with  prescribed  procedures, 
for  rental  or  purchase  of  durable 
medical  equipment  with  a  total  rental  or 
purchase  price  in  excess  of  $300, 
respectively;  transplantation  services; 
mental  health  services;  training; 
substance  abuse  treatment;  dental 
services;  and  travel  (including  any 
necessary  costs  for  meals  and  lodging  en 
route,  and  accompaniment  by  an 
attendant  or  attendants)  other  than 
mileage  at  the  General  Services 
Administration  rate  for  privately  owned 
automobiles.  This  will  help  VA  provide 
necessary  care  under  its  statutory 
authority.  Except  for  the  following 
changes  these  preauthorization 
provisions  already  apply  to  children 
with  spina  bifida.  The  proposal  woidd 
remove  the  requirement  for 
preauthorization  related  to  case 
management,  home  care,  and  respite 
care.  The  VHA  Health  Administration 
Center's  experience  has  foimd  that  case 
management,  home  care,  and  respite 
care  are  approved  in  the  vast  majority  of 
cases  and  review  of  these  services  prior 
to  their  provision  has  not  resulted  in  a 
change  to  the  overall  outcome  of  care  or 
expenses.  Preauthorization  would 
continue  to  be  required  for  the  rental  or 
purchase  of  durable  medical  equipment, 
however,  it  is  proposed  that  it  not  be 
required  for  the  rental  or  purchase  of 
equipment  with  a  total  rental  or. 
purchase  price  of  $300  or  less, 
respectively.  The  VHA  Health 
Administration  Center's  experience  has 
shown  that  requiring  preauthorization 
for  durable  medical  equipment  with  a 
rental  or  purchase  price  of  $300  or  less 
is  not  cost-effective  for  the  government. 
The  proposal  also  reflects  a  change  in 
tide  of  VHA  Health  Administration 
Center  personnel. 

Under  the  proposal,  payment  to 
approved  health  care  providers  would 
be  made  using  the  methodology  already 
established  for  the  Qvilian  Health  and 
Medical  Program  of  the  Department  of 
Veterans  Affairs  (CHAMPVA)  (see  38 
CFR  17.270  et  seq.).  We  believe  this 
methodology  based  on  Medicare  and 
DoD  principles  would  result  in  fair 
payments  and  allow  VA  to  utilize  a 


payment  mechanism  already  in  place. 
Use  of  the  CHAMPVA  payment 
methodology  is  ctirrentiy  a  requirement 
under  the  regulations  for  spina  bifida 
health  care. 

It  is  proposed  that  claims  fiom 
approved  health  care  providers  be 
submitted  to  the  VHA  Health 
Administration  Center  for  payment  and 
that  the  claims  contain  specified 
information.  The  Center  already 
provides  claims  processing  services  for 
eligible  veterans'  dependents  under 
CHAMPVA  and  the  spina  bifida 
program.  The  specified  information  is 
necessary  to  make  determinations 
concerning  authorization  for  payment. 

"The  proposal  also  includes  time 
frames  for  siibmission  of  claims  to 
ensure  an  orderly  and  efficient  payment 
system.  It  is  proposed  that  claims  must 
bie  filed  no  later  than  one  year  after  the 
date  of  service;  or  in  the  case  of 
.  inpatient  care,  one  year  after  the  date  of 
discharge;  or  in  the  case  of  retroactive 
approv^  for  health  care,  180  days 
following  beneficiary  notification  of 
eligibility.  Further,  it  is  proposed  that  in 
response  to  a  request  for  payment,  VA 
will  provide  an  explanation  of  benefits 
to  ensure  that  VA  determinations  of 
payments  would  be  understood  by 
claimants.  This  already  applies  to  spina 
bifida  health  care  and  is  consistent  with 
other  VA  health  care  programs  for 
veterans'  dependents. 

The  proposal  sets  forth  a  review  and 
appeal  process  concerning 
determinations  relating  to  the  provision 
of  health  care  or  payment  A  note  states 
that  the  final  decision  of  the  VHA 
Health  Administration  Center  Director, 
concerning  provision  of  health  care  or 
payment,  will  inform  the  claimant  of 
further  appellate  rights  for  an  appeal  to 
the  Board  of  Veterans'  Appeab.  This 
already  applies  to  spina  bifida  health 
care,  except  that  the  review  and  appeal 
process  reflects  a  change  in  tiUe  of  an 
ormnizational  unit 

Consistent  with  the  statutory  scheme, 
we  propose  that  payments  made  will 
constitute  payment  in  full.  Accordingly, 
providers  will  not  be  permitted  to  bill 
the  patient  for  charges  in  excess  of  the 
VA-determined  allowable  amount.  The 
proposed  rule  also  includes  a  specific 
list  of  items  that  would  be  excluded 
from  payment  since  we  believe  they 
were  not  intended  to  be  subject  to 
payment  This  already  applies  to  spina 
bifida  health  care. 

The  proposal  includes  {novisicms 
concerning  medical  records.  It  is 
proposed  mat  copies  of  medical  nccmls 
generated  outside  VA  diat  relate  to 
activities  for  which  VA  is  asked  to 
provide  payment  or  that  VA  detennines 
are  necessary  to  adjudicate  dainu  undar 
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§§  1 7.900  through  1 7.905  must  be 
provided  to  VA  at  no  charge  when 
requested  by  VA.  This  alrrady  applies  to 
spina  bifida  health  care. 

Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520),  this 
proposed  rule  contains  information 
collections  in  proposed  38  CFR  17.902 
through  17.904.  lliese  sections  concern 
the  provision  of  certain  health  care  for 
Vietnam  veterans'  children  with  spina 
bifida  or  children  bom  with  certain 
other  birth  defects  to  women  Vietnam 
veterans.  VA  is  proposing  to  revise  the 
information  collection  currentiy 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  control 
number  2900-0578  to  substitute  the 
information  collections  in  proposed  38 
CFR  17.902  through  17.904  for  the 
information  collections  currentiy 
approved  for  those  sections  of  the 
regulations.  Accordingly,  imder  section 
3507(d)  of  the  Act  VA  has  submitted  a 
copy  of  this  rulemaking  action  to  OMB 
for  its  review. 

OMB  assigns  a  control  number  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  number. 

Comments  on  the  collections  of 
information  contained  in  this  proposed 
rule  should  be  submitted  to  the  Office 
of  Management  and  Budget,  Attention 
Desk  Officer  for  the  Department  of 
Veterans  AfEairs,  Office  of  Information 
and  Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  sent  by  mail  or  hand 
delivery  to  the  Director,  c5ffice  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.  NW,  Room  1154, 
Washington,  DC  20420;  by  fax  to  (202) 
273-9289;  or  by  e-mail  to 
OGCRegulation^maU.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK88."  All  written  comments  to  VA 
will  be  available  for  public  inspection  in 
the  Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m..  Mcmday  through  Friday 
(except  holidays). 

Preanthorizatton— Section  17.902 

Tide:  Preauthorization  for  Provision 
of  Healft  Care  fat  Certain  Children  of 
Vietnam  Veterans. 

Summary  of  collection  of  information'. 
llie  provisicms  of  proposed  38  CFR 
17.902  would  require  individuals  to 
submit  to  a  benefits  advisor  of  the  VHA 
Health  Administration  Center  a 
preauthorization  request  for  health  care 


consisting  of  rental  or  purchase  of 
durable  medical  equipment  with  a 
rental  Or  purchase  price  in  excess  of 
$300,  respectively;  mental  health 
services;  training;  substance  abuse 
treatment;  dented  services; 
transplantation  services;  or  travel  (other 
than  mileage  at  the  General  Services 
Administration  rate  for  privately  owned 
automobiles).  The  preauthorization 
request  would  contain  the  child's  name 
and  Social  Security  number;  the 
veteran's  name  and  Social  Security 
number,  the  type  of  service  requested; 
the  medical  justification;  the  estimated 
cost;  and  the  name,  address,  and 
telephone  number  of  the  provider. 

Type  of  review:  Revision  of  currently 
approved  collection. 

Description  of  need  for  information 
and  proposed  use  of  information:  Such 
information  would  be  necessary  to  make 
preauthorization  determinations  in 
accordance  with  proposed  38  CFR 
17.902. 

Description  of  likely  respondents: 
Individuals  seeking  provision  of  health 
care  to  certain  children  of  Vietnam 
veterans. 

Estimated  number  of  respondents: 

400. 
Estimated  frequency  of  responses: 

Occasionally. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  200  hours. 

Estimated  burden  per  respondent:  30 
minutes  (2  x  15  minutes). 

Payment  of  Claims— Section  17.903 

Title:  Payment  of  Claims  for  Provision 
of  Health  Care  for  Certain  Children  of 
Vietnam  Veterans. 

Sununary  of  collection  of  information: 
The  provisions  of  proposed  38  CFR 
17.903  would  require  that,  as  a 
condition  of  payment,  claims  from 
"approved  health  care  providers"  for 
health  care  provided  under  38  CFR 
17.900  through  17.905  must  include  the 
following  information,  as  appropriate: 
with  respect  to  patient  identification 
information:  the  patient's  full  name. 
Social  Security  number,  address,  and 
date  of  birth;  with  respect  to  provider 
identification  information  (inpatient 
and  outpatient  services):  full  name  and 
address  (such  as  hospital  or  physician), 
remittance  address,  address  where 
services  were  rendered,  individual 
provider's  professional  status  (M.D.. 
Ph.D.,  RN.,  etc.),  and  provider  tax 
identification  number  (TIN)  or  Social 
Security  number;  with  respect  to  patient 
treatment  information  (loi^erm  cdre  or 
institutional  services):  dates  of  service 
(specific  and  inclusive);  siunmary  level 
itemization  (by  revenue  code);  dates  of 
service  for  all  absences  from  a  hospital 
or  other  approved  institution  during  a 


period  for  which  inpatient  benefits  are 
being  claimed;  principal  diagnosis 
established,  after  study,  to  be  chiefly 
responsible  for  causing  the  patient's 
hospitalization;  all  secondary  diagnoses; 
all  procedures  performed;  discharge 
status  of  the  patient;  and  institution's 
Medicare  provider  number;  with  respect 
to  patient  treatment  information  for  all 
other  health  care  providers  and 
ancillary  outpatient  services:  diagnosis, 
procedure  code  for  each  procedure, 
service,  or  supply  for  each  date  of 
service,  and  individual  billed  charge  fior 
each  procedure,  service,  or  supply  for 
each  date  of  service;  with  respect  to 
prescription  drugs  and  medicines:  name 
and  address  of  pharmacy  where  drug 
was  dispensed,  name  of  drug.  National 
Drug  Code  (NDC)  for  drug  provided, 
strength,  quantity,  date  dispensed,  and 
pharmacy  receipt  for  each  drug 
dispensed. 

Type  of  review:  Revision  of  currently 
approved  collection. 

Description  of  need  for  information 
and  proposed  use  of  information:  Such 
information  would  be  necessary  to  make 
payment  determinations  in  accordance 
wiUi  proposed  38  CFR  17.903. 

Description  of  likely  respondents: 
Individuals  seeking  payment  for 
provision  of  health  care  for  certain 
children  of  Vietnam  veterans. 

Estimated  number  of  respondents: 

3,000. 

Estimated  frequency  of  responses:  10. 

Estimated  total  annual  reporting  and ' 
recordkeeping  burden:  3,000  hours. 

Estimated  burden  per  respondent:  60 
minutes  (10  x  6  minutes). 

Review  and  Appeal  Process    Section 
17.904 

Title:  Review  and  Appeal  Process 
Regarding  Provision  of  Health  Care  or 
Payment  Relating  to  Provision  of  Health 
Care  for  Certain  Children  of  Vietnam 
Veterans. 

Summary  of  collection  of  information: 
The  provisions  of  proposed  38  CFR 
17.904  would  establish  a  review  process 
regarding  disagreements  by  a  Vietnam 
veteran's  child  or  representative  with  a 
determination  concerning  authorization 
of  health  care  or  a  health  care  provider's 
disagreement  with  a  determination 
regarding  payment  The  person  or  entity 
requesting  reconsideration  of  such 
determination  would  be  required  to . 
submit  such  request  to  the  VHA  Health 
Administration  Center  (Attention:  Qiief, 
Benefit  and  Provider  Services),  in 
writing  within  one  year  of  the  date  of 
initial  determination.  The  request  must 
state  why  the  decision  is  in  error  and 
include  any  new  and  relevant 
information  not  previously  considered. 
After  revievnng  the  matter,  a  benefits 
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advisor  would  issue  a  written 
detennination  to  the  person  or  entity 
seeking  reconsideration.  If  such  person 
or  entity  remains  dissatisfied  with  the 
detennination,  the  person  or  entity 
would  be  permitted  to  make  a  written 
request  for  review  by  the  Director,  VHA 
Health  Administration  Center. 

Type  of  review:  Revision  of  currently 
approved  collection. 

Description  of  need  for  information 
and  proposed  use  of  information:  The 
inftmnation  proposed  to  be  collected 
under  $  17.904  appears  to  be  necessary 
to  make  review  and  appeal 
determinations. 

Description  of  likely  respondents: 
Beneficiaries  and  providers  disagreeing 
with  determinations  regarding  covered 
services  and  benefits. 

Estimated  number  of  respondents: 
200. 

Estimated  frequency  of  responses:  3. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  200  hours. 

Estimated  burden  per  respondent:  60  ~ 
minutes  (3  x  20  minutes). 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected:  and 

•  Minimizing  the  burden  of  the . 
collections  of  information  on  those  who 
are  to  respond,  including  responses 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

OMB  is  requiiea  to  make  a  decision 
concerning  the  collection  of  information 
contained  in  this  proposed  rule  between 
30  and  60  days  after  publication  of  this 
docummt  in  the  Fsdaral  Register. 
Tlierefare.  a  comment  to  OMB  is  best 
assured  of  having  its  full  efiisct  if  OMB 
receives  it  within  30  days  of 
publication.  This  does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulations. 

liOBUMBi  i^snoa 

We  are  providing,  except  for 
comments  on  the  information  collection 
provisions,  a  comment  period  of  30  days 


for  this  proposed  rule  due  to  the 
December  1,  2001,  effective  date  of  the 
new  benefit  programs  enacted  by 
section  401  of  Public  Law  106-419,  the 
statutory  requirement  for  a  final  rule 
prior  to  that  date,  and  the  need  to  have 
a  final  rule  as  soon  as  possible  in  order 
to  avoid  delay  in  the  commencement  of 
those  benefits.  We  are  providing  for  the 
information  collections  in  this 
document  a  60-day  comment  period 
pursuant  to  the  Paperwork  Reduction 
Act. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatmy  Flexibility  Act 

The  Secretary  hereby  certifies  that  the 
adoption  of  the  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  It  is  estimated 
that  there  are  only  a  total  of  1200 
Vietnam  veterans'  children  who  suffer 
from  spina  bifida  and  women  Vietnam 
veterans'  children  who  suffer  from 
covered  birth  defects.  They  are  widely 
geographically  diverse  and  the  health 
care  proAdded  to  them  would  not  have 
a  significant  impact  on  any  small 
businesses.  Therefore,  pursuant  to  5 
U.S.C  605(b),  this  dociunent  is  exempt 
from  the  initial  and  final  regulatory 
flexibility  analysis  requirements  of 
sections  603  and  604. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 


Catalog  of  Fedoal  DooiMtic  j 

There  are  no  Catalog  of  Federal  Domestic 
Assistance  program  numbers  for  the 
programs  affected  by  this  document. 

List  of  Siri^ects  in  38  CFR  Put  17 

Administrative  practice  and 
procedure,  Alcohol  abuse,  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts.  Grant  programs-health.  Grant 
programs-veterans.  Health  care.  Health 
fecilities.  Health  profassions.  Health 
records.  Homeless.  Medical  and  dental 
schools.  Medical  devices.  Medical 
research.  Mental  health  programs. 
Nursing  homes,  Philippines.  Reporting 


and  recordkeeping  requirements. 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans. 

Approved:  October  26.  2001. 
Anthony  J.  Prindpi, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  17  is  proposed  to 
be  amended  as  follows: 

PART17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

AndMrity:  38  U.S.C.  SOl(a).  1721,  unless 
otherwise  noted. 

2.  In  part  17.  the  undesignated  center 
heading  immediately  preceding  §  17.900 
and  §§  17.900  through  17.905  are 
revised  to  read  as  foUows: 

Health  Care  Benefits  for  Certain 
Childnn  of  Vietnam  Veterans— ^ina 
Bifida  and  Covered  Birth  DefiBCts 

fITJOO    Definitions. 

For  purposes  of  §§  17.900  through 
17.905— 

Approved  health  care  provider  means 
a  health  care  provider  currently 
approved  by  Uie  Center  for  Medicare 
and  Medicaid  Services  (CMS). 
Department  of  Defense  TRICARE 
Pr^ram.  Qvilian  Health  and  Medical 
Program  of  the  Department  of  Veterans 
Afhirs  (CHAMPVA).  Joint  Commission 
on  Accraditation  of  Health  Care 
Organizations  (JCAHO),  or  currently 
approved  for  providing  health  care 
imder  a  license  cv  cer^cate  issued  by 
a  governmental  entity  with  jurisdiction. 
An  entity  or  individual  Mdll  be  deemed 
to  be  an  approved  health  care  provider 
only  when  acting  within  the  scope  of 
the  approval,  license,  or  certificate. 

Child  for  purposes  of  spina  bifida 
means  the  same  as  individual  as  defined 
at  §  3.814(c)(2)  or  §  3.815(c)(2)  of  this 
title  and  for  purposes  of  covered  birth 
defects  means  the  same  as  individual  as 
defined  at  §  3.815(c)(2)  of  this  title. 

Covered  birth  defects  means  the  same 
as  defined  at  §  3.815(c)(3)  of  this  title 
and  also  includes  complications  or 
medical  conditions  that  are  associated 
with  the  covered  bdrth  defscts  aoccvding 
to  the  scientific  literature. 

ItabUitative  and  rehabilitative  can 
means  such  professional,  counseling, 
and  guidance  services  and  such 
treatment  programs  (other  than 
vocational  ttsJning  under  38  U.S.C 
1804  or  1814)  as  are  necessary  to 
develop,  maintain,  or  restore,  to  the 
mairifniiiii  extent  practicd}le,  the 
functioning  of  a  disabled  person. 

Ibtdth  care  means  home  care, 
hospital  care,  nursing  home  care, 
ou^atient  care,  preventive  care. 
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habilitative  and  rehabilitative  care,  case 
management,  and  respite  care;  and 
includes  the  training  of  appropriate 
members  of  a  child's  family  or 
household  in  the  care  of  the  child;  and 
the  provision  of  such  pharmaceuticals, 
supplies  (including  continence-related 
supplies  such  as  catheters,  pads,  and 
diapers),  equipment  (including  durable 
medical  equipment),  devices, 
appliances,  assistive  technology,  direct 
transportation  costs  to  and  fr^m 
approved  health  care  providers 
(including  any  necessary  costs  for  meals 
and  lodging  en  route,  and 
accompaniment  by  an  attendant  or 
attendants),  and  other  materials  as  the 
Secretary  determines  necessary. 

Health  care  provider  means  any  entity 
or  individual  that  furnishes  healdi  care, 
including  specialized  clinics,  health 
care  plans,  insurers,  organizations,  and 
institutions. 

Home  care  means  medical  care, 
habilitative  and  rehabilitative  care, 
preventive  health  services,  and  health- 
related  services  furnished  to  a  child  in 
the  child's  home  or  other  place  of 
residence. 

Hospital  care  means  care  and 
treatment  furnished  to  a  child  who  has 
been  admitted  to  a  hospital  as  a  patient. 

Nursing  home  care  means  care  and 
treatment  furnished  to  a  child  who  has 
been  admitted  to  a  nursing  home  as  a 
resident. 

Outpatient  care  means  care  and 
treatment,  including  preventive  health 
services,  furnished  to  a  child  other  than 
hospital  care  or  nursing  home  care. 

Preventive  care  means  care  and 
treatment  furiiished  to  prevent  disability 
or  illness,  including  periodic 
examinations,  immunizations,  patient 
health  education,  and  such  other 
services  as  the  Secretary  determines  • 
necessary  to  provide  effective  and 
economical  preventive  health  care. 

Respite  care  means  care  furnished  by 
an  approved  health  care  provider  on  an 
intermittent  basis  for  a  limited  period  to 
an  individual  who  resides  primarily  in 
a  private  residence  when  such  care  will 
help  the  individual  continue  residing  in 
such  private  residence. 

Spina  bifida  means  all  forms  and 
manifestations  of  spina  bifida  except 
spina  bifida  occulta  (this  includes 
complications  or  medical  conditions 
that  are  associated  with  spina  bifida 
according  to  the  scientific  literature). 

Vietnam  veteran  for  purposes  of  spina 
bifida  means  the  same  as  defined  at 
§  3.814(c)(1)  or  §  3.815(c)(1)  of  this  title 
and  for  purposes  of  covered  birth 
defects  means  the  same  as  defined  at 
§  3.815(c)(1)  of  this  Utle. 

(Authority:  38  U.S.C.  101(2).  1802-1803, 
1811-1813. 1821) 


§  17.901    Provlston  of  heatth  car*. 

(a)  Spina  bifida.  VA  will  provide  a 
Vietnam  veteran's  child  who  has  been 
determined  under  §  3.814  or  §  3.815  of 
this  title  to  suffer  from  spina  bifida  with 
such  health  care  as  the  Secretary 
determines  is  needed  by  the  child  for 
spina  bifida.  VA  may  inform  spina 
bifida  patients,  parents,  or  guardians 
that  health  care  may  be  available  at  not- 
for-profit  charitable  entities. 

(b)  Covered  birth  defects.  VA  will 
provide  a  woman  Vietnam  veteran's 
child  who  has  been  determined  under 
§  3.815  of  this  title  to  suffer  from  spina 
bifida  or  other  covered  birth  defects 
with  such  health  care  as  the  Secretary 
determines  is  needed  by  the  child  for 
the  covered  birth  defects.  However,  if 
VA  has  determined  for  a  particular 
covered  birth  defect  that  §  3.B15(a)(2)  of 
this  title  applies  (concerning  affirmative 
evidence  of  cause  other  than  the 
mother's  service  during  the  Vietnam 
era),  no  benefits  or  assistance  will  be 
provided  under  this  section  with  respect 
to  that  particular  birth  defect. 

(c)  Providers  of  care.  Health  care 
provided  under  this  section  will  be 
provided  directly  by  VA,  by  contract 
with  an  approved  health  care  provider, 
or  by  other  arrangement  with  an 
approved  health  care  provider. 

(d)  Submission  of  information.  For 
purposes  of  §§  17.900  through  17.905: 

(1)  The  telephone  number  of  the  VHA 
Health  Administration  Center  is  (888) 
820-1756; 

(2)  The  facsimile  number  of  the  VHA 
Health  Administration  Center  is  (303) 
331-7807; 

(3)  The  hand-delivery  address  of  the 
VHA  Health  Administration  Center  is 
300  S.  Jackson  Street,  Denver,  CO 
80209;  and 

(4)  The  mailing  address  of  the  VHA 
Health  Administration  Center — 

(i)  For  spina  bifida  is  P.O.  Box  65025. 
Denver,  CO  80206-9025;  and 

(ii)  For  covered  birth  defects  is  P.O. 
Box  469027,  Denver,  CO  80246-9027. 

(Authority:  38  U.S.C.  101(2).  1802-1803. 
1811-1813. 1821) 

Note  to  §  17.901:  This  is  not  intended  to  be 
a  comprehensive  insurance  plan  and  does 
not  cover  health  care  unrelated  to  spina 
bifida  or  unrelated  to  covered  birth  defects. 
VA  is  the  exclusive  payer  for  services  paid 
under  §§17.900  through  17.905  regardless  of 
any  third  party  insurer,  Medicare,  Medicaid, 
health  plan,  or  any  other  plan  or  program 
providing  health  care  coverage.  Any  third- 
party  insurer.  Medicare,  Medicaid,  health 
plan,  or  any  other  plan  or  program  providing 
health  care  coverage  would  be  responsible   . 
according  to  its  provisions  for  payment  for 
health  care  not  relating  to  spina  bifida  or 
covered  birth  defects. 


f  17.902    PreMithorlzatlon. 

(a)  Preauthorization  from  a  benefits 
advisor  of  the  VHA  Health 
Administration  Center  is  required  for 
the  following  services  or  benefits  under 
§§  17.900  through  17.905:  rental  or 
purchase  of  durable  medical  equipment 
with  a  total  rental  or  purchase  price  in 
excess  of  $300,  respectively; 
transplantation  services;  mental  health 
services;  training;  substance  abuse 
treatment;  dental  services:  and  travel 
(other  than  mileage  at  the  General 
Services  Administration  rate  for 
privately  owned  automobiles). 
Authorization  will  only  be  given  in 
those  cases  where  there  is  a 
demonstrated  medical  need  related  to 
the  spina  bifida  or  covered  birth  defects. 
Requests  for  provision  of  health  care 
requiring  preauthorization  shall  be 
made  to  the  VHA  Health  Administration 
Center  and  may  be  made  by  telephone, 
facsimile,  mail,  or  hand  delivery.  The 
application  must  contain  the  following: 

(1)  Name  of  child. 

(2)  Child's  Social  Secxirity  number. 

(3)  Name  of  veteran, 

(4)  Veteran's  Social  Security  number, 

(5)  Type  of  service  requested, 

(6)  Medical  justification, 

(7)  Estimated  cost,  and 

(8)  Name,  address,  and  telephone 
number  of  provider. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section, 
preauthorization  is  not  required  for  a 
condition  for  which  failure  to  receive 
immediate  treatment  poses  a  serious 
threat  to  life  or  health.  Such  emergency 
care  should  be  reported  by  telephone  to 
the  VHA  Health  Administration  Center 
within  72  hours  of  the  emergency. 

(Authority:  38  U.S.C.  101(2),  1802-1803. 
1811-1813, 1821) 

f  17.903    Payment 

(a)(1)  Payment  for  services  or  benefits 
under  §§  17.900  through  17.905  will  be 
determined  utilizing  the  same  payment 
methodologies  as  provided  for  under  the 
Civilian  Health  and  Medical  Program  of 
the  Department  of  Veterans  Affairs 
(CHAMPVA)  (see  §  17.270). 

(2)  As  a  condition  of  payment,  the 
services  must  have  occurred: 

(i)  For  spina  bifida,  on  or  after 
October  1, 1997,  and  must  have 
occurred  on  or  after  the  date  the  child 
was  determined  eligible  for  benefits 
under  §  3.814  of  this  title. 

(ii)  For  covered  birth  defects,  on  or 
after  December  1, 2001,  and  must  have 
occurred  on  or  after  the  date  the  child 
was  determined  eligible  for  benefits 
under  §  3.815  of  this  title. 

(3)  Claims  frtjm  approved  health  care 
providers  must  be  filed  with  the  VHA 
Health  Administration  Center  in  writing 
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(fecsimile,  mail,  hand  delivery,  or 
electronically)  no  later  than: 

(i)  One  year  after  the  date  of  service; 
or 

(ii)  In  the  case  of  inpatient  care,  one 
year  after  the  date  of  discharge;  or 

(iii)  In  the  case  of  retroactive  approval 
for  health  care.  180  days  following 
beneficiary  notification  of  eligibility. 

(4)  Claims  for  health  care  provided 
under  the  provisions  of  §§  17.900 
through  17.905  must  contain,  as 
appropriate,  the  information  set  forth  in 
paragraphs  (a)(4)(i)  through  (a)(4)(v)  of 
this  section. 

(i)  Patient  identification  information: 

(A)  Full  name, 

(B)  Address, 

(C)  Date  of  birth,  and 

(D)  Sodal  Security  number, 
(ii)  Provider  identification 

information  (inpatient  and  outpatient 
services): 

(A)  Full  name  and  address  (such  as 
hospital  or  physician), 

{fi)  Remittance  address, 

(C)  Address  where  services  were 
rendered, 

(D)  Individual  provider's  professional 
status  (M.D.,  Ph.D.,  R.N..  etc.).  and 

(E)  I^vider  tax  identification  number 
(TIN)  or  Social  Security  number. 

(iii)  Patient  treatment  information 
(long-term  care  or  institutional  services): 

(A)  Dates  of  service  (specific  and 
inclusive), 

(B)  Summary  level  itemization  (by 
revenue  code), 

(C)  Dates  of  service  for  all  absences 
from  a  hospital  or  other  approved 
institution  diuing  a  period  for  which 
inpatient  benefits  are  being  claimed, 

(D)  Principal  diagnosis  established, 
after  study,  to  be  chiefly  responsible  for 
causing  the  patient's  hospitalization, 

(E)  AU.  secondary  diagnoses, 

(F)  All  procedures  performed, 

(G)  Discharge  status  of  the  patient, 
and 

(H)  Institntion's  Medicare  provider 
number. 

(iv)  Patient  treatment  information  for 
all  other  health  care  providers  and 
ancillary  outpatient  services  such  as 
dmable  medical  equipment,  medical 
requisites,  and  independent 
laboratories: 

(A)  Diagnosis, 

(B)  Procedure  code  for  each 
procedure,  service,  or  supply  for  each 
date  of  service,  and 

(C)  Individual  billed  chiuge  for  each 
procedure,  service,  or  supply  for  each 
date  of  service. 

(v)  Prescription  drugs  and  medicines 
and  pharmacy  supplies: 

(A)  Name  and  address  of  pharmacy 
where  drug  was  dispensed, 

(B)  Name  of  drug. 


(C)  National  Drug  Code  (NDC)  for 
drug  provided, 

(D)  Strength, 

(E)  Quantity, 

(F)  Date  dispensed, 

(G)  Pharmacy  receipt  for  each  drug 
dispensed  (including  billed  charge),  and 

(H)  Diagnosis  for  which  each  cmig  is 
prescribed. 

(b)  Health  care  payment  will  be 
provided  in  accordance  with  the 
provisions  of  §§  17.900  through  17.905. 
However,  the  following  are  specifically 
excluded  fi-om  payment: 

(1)  Care  as  part  of  a  grant  study  or 
research  program, 

(2)  Care  considered  experimental  or 
investigational, 

(3)  Drugs  not  approved  by  the  U.S. 
Food  and  Drug  Administration  for 
commercial  marketing, 

(4)  Services,  procedures,  or  supplies 
for  which  the  beneficiary  has  no  legal 
obligation  to  pay,  such  as  services 
obtained  at  a  health  fair, 

(5)  Services  provided  outside  the 
scope  of  the  provider's  license  or 
certification,  and 

(6)  Services  rendered  by  providers 
suspended  or  sanctioned  by  a  Federal 
agency. 

(c)  Payments  made  in  accordance 
with  the  provisions  of  §§  17.900  through 
17.905  shall  constitute  payment  in  full. 
Accordingly,  the  health  care  provider  or 
agent  for  the  health  care  provider  may 
not  impose  any  additional  charge  for 
any  services  for  which  payment  is  made 
byVA. 

(d)  Explanation  of  benefits  (EOB). 
When  a  claim  under  the  provisions  of 
§§17.900  through  17.905  is  adjudicated, 
an  EOB  will  be  sent  to  the  beneficiary 
or  guardian  and  the  provider.  The  EOB 
provides,  at  a  minimum,  the  following 
information: 

(1)  Name  and  address  of  recipient. 

(2)  Description  of  services  and/or 
supplies  provided, 

(3)  Dates  of  services  or  supplies 
provided. 

(4)  Amount  billed, 

(5)  Determined  allowable  amount, 

(6)  To  whom  payment,  if  any,  was 
made,  and 

(7)  Reasons  for  denial  (if  applicable). 

(Authority:  38  U.S.C.  101(2).n802-1803, 
1811-1813, 1821) 

§  17.904    Review  and  appeal  prooass. 
For  purposes  of  §§  17.900  through 
17.905.  if  a  health  care  provider,  child, 
or  representative  disagrees  with  a 
determination  concerning  provision  of 
health  care  or  with  a  determination 
concerning  payment,  the  person  or 
entity  may  request  reconsideration. 
Such  request  must  be  submitted  in 
writing  (by  facsimile,  mail,  or  hand 


delivery)  within  one  year  of  the  date  of 
the  initial  determination  to  the  VHA 
Health  Administration  Center 
(Attention:  Chief,  Benefit  and  Provider 
Services).  The  request  must  state  why  it 
is  believed  that  the  decision  is  in  error 
and  must  include  any  new  and  relevant 
information  not  previously  considered. 
Any  request  for  reconsideration  that 
does  not  identify  the  reason  for  dispute 
will  be  returned  lo  the  sender  without 
further  consideration.  After  reviewing 
the  matter,  including  any  relevant 
supporting  dociunentation,  a  benefits 
advisor  will  issue  a  written 
determination  (with  a  statement  of 
findings  and  reasons)  to  the  person  or 
entity  seeking  reconsideration  that 
affirms,  reverses,  or  modifies  the 
previous  decision.  If  the  person  or  entity 
seeking  reconsideration  is  still 
dissatisfied,  within  90  days  of  the  date 
of  the  decision  he  or  she  may  submit  in 
writing  (by  facsimile,  mail,  or  hand 
delivery)  to  the  VHA  Health 
Administration  Center  (Attention: 
Director)  a  request  for  review  by  the 
Director,  VHA  Health  Administration 
Center.  The  Director  will  review  the 
clzum  and  any  relevant  supporting 
dociunentation  and  issue  a  decision  in 
writing  (with  a  statement  of  findings 
and  reasons)  that  affirms,  reverses,  or 
modifies  the  previous  decision.  An 
appeal  under  this  section  would  be 
considered  as  filed  at  the  time  it  was 
delivered  to  the  VA  or  at  the  time  it  was 
released  for  submission  to  the  VA  (for 
example,  this  could  be  evidenced  by  the 
postmark,  if  mailed). 

Note  to  §  17.904:  The  final  decision  of  the 
Director  will  inform  the  claimant  of  further 
appellate  rights  for  an  appeal  to  the  Board  of 
Veterans'  Appeals. 

(Authority:  38  U.S.C.  101(2),  1802-1803, 
1811-1813, 1821) 

f17.90S    Medical  records. 

Copies  of  medical  records  generated 
outside  VA  that  relate  to  activities  for 
which  VA  is  asked  to  provide  payment 
or  that  VA  determines  are  necessary  to 
adjudicate  claims  imder  §§  17.900 
through  17.905  must  be  provided  to  VA 
at  no  cost. 

(Authority:  38  U.S.C.  101(2),  1802-1803, 
1811-1813, 1821) 

(PR  Doc.  01-31674  Filed  12-31-01;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPart21 
RIN  290D-AK90 

Vocational  Training  for  Certain 
Childran  of  VMnam  Vatarana— 
Covered  Birth  Dafacta  and  Spina  Bifida 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  llus  document  proposes  to 
establish  regulations  regarding 
provision  of  vocational  training  and 
rehabilitation  for  women  Vietnam 
veterans'  children  with  covered  birth 
defects.  It  would  revise  the  current 
regulations  regarding  vocational  training 
and  rehabilitation  for  Vietnam  veterans' 
children  suffering  from  spina  bifida  to 
also  encompass  vocational  training  and 
rehabilKation  for  women  Vietnam 
veterans'  children  with  certain  other 
birth  defects.  This  is  necessary  to 
provide  vocational  training  and 
rehabilitation  for  such  children  in 
accordance  with  recently  enacted 
legislation.  Companion  documents 
entitled  "Monetary  Allowances  for 
Certain  Children  of  Vietnam  Veterans: 
Identification  of  Covered  Birth  Defects" 
(RIN  2900-AK67)  and  "Health  Care  for 
Certain  Children  of  Vietnam  Veterans — 
Covered  Birth  Defects  and  Spina  Bifida" 
(RIN  2900-AK88)  are  set  forth  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register. 
DATES:  Comments  must  be  received  by 
VA  on  or  before  February  1,  2002. 
except  that  comments  on  the 
information  collection  provisions  in  this 
document  must  be  received  on  or  before 
March  4.  2002. 

ADDRESSES:  Mail  or  hand  deliver  written 
comments  to:  Director,  Office  of 
Regulations  Management  (02D),  Room 
1154. 810  Vermont  Ave.,  NW. 
Washington,  DC  20420:  or  fax  comments 
to  (202)  273-9289:  or  e-mail  comments 
to  OGCReffilations&mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK90."  All  comments  received  will  be 
available  for  public  Inspection  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m..  Monday  through  Friday 
(except  holidays).  In  addition,  see  the 
Paperworii:  Reduction  Act  heading 
under  the  SUPPLEMENTARY  MFORMATION 
section  of  this  preamble  regarding 
submission  of  comments  on  the 
information  collection  provisions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Graffam,  Consultant. 
Vocational  Rehabilitation  and 


Employment  Service  (282),  Department 
of  Veterans  Affairs,  810  Vermont  Ave., 
NW.  Washmgton,  DC  20420:  (202)  273- 
7410. 

SUPPLEMENTARY  INFORMATION:  Prior  to 
the  enactment  of  Public  Law  106-419 
on  November  1,  2000,  the  provisions  of 
38  U.S.C.  chapter  18  only  concerned 
benefits  for  children  with  spina  bifida 
who  were  bom  to  Vietnam  veterans. 
Effective  December  1,  2001,  section  401 
of  Public  Law  106-419  amends  38 
U.S.C.  chapter  18  to  add  benefits  for 
women  Vietnam  veterans'  children  with 
certain  birth  defects  (referred  to  below 
as  "covered  birth  defects"). 

As  amended,  38  U.S.C.  chapter  18 
provides  for  three  separate  types  of 
benefits  for  women  Vietnam  veterans' 
children  who  suffer  from  covered  birth 
defects  as  well  as  for  Vietnam  veterans' 
children  who  suffer  &t)m  spina  bifida: 
(1)  Monthly  monetary  allowances  for 
various  disability  levels;  (2)  provision  of 
health  care  needed  for  the  child's  spina 
bifida  or  covered  birth  defects;  and  (3) 
provision  of  vocational  training  and 
rehabilitation. 

This  document  proposes  to  amend 
VA's  "Vocational  Rehebilitation  and 
Education"  regulations  (38  CFR  part  21) 
by  revising  the  regulations  in  part  21, 
subpart  M  (§§  21.8010  through  21.8410) 
concerning  the  provision  of  vocational 
training  and  rehabilitation.  These 
regulations  currently  only  concern  the 
provision  of  vocational  training  and 
rehabilitation  for  Vietnam  veterans' 
children  with  spina  bifida.  This 
document  proposes  to  revise  the 
regulations  by  adding  women  Vietnam 
veterans'  children  with  covered  birth 
defects  to  the  existing  regulatory 
framework.  The  revisions  would  also 
correct  the  references  to  §  21.222  in 
§  21.8210  and  to  §  21.8020  in  §  21.8082 
and  make  other  nonsubstantive  changes 
for  purposes  of  clarity.  These  would 
include  amending  §  21.8050(c)  to  clarify 
that  VA  does  not  provide  for  room  and 
board  for  a  vocational  training  program 
under  part  21,  subpart  M,  other  than  for 
a  period  of  30  days  or  less  in  a  special 
rehabilitation  facility  for  purposes  of  an 
extended  evaluation  or  to  improve  and 
enhance  vocational  potential. 

As  a  condition  of  eligibility  for  the 
provision  of  vocational  training  and 
rehabilitation  under  38  U.S.C.  1814  for 
women  Vietnam  veterans'  children  with 
covered  birth  defects,  it  is  proposed  that 
the  child  must  be  an  individual 
determined  to  have  a  covered  birth 
defect  under  38  CFR  3.815.  (Definitions 
of  the  terms  individual  and  covered 
birth  defect  and  provisions  concerning 
identification  of  covered  birth  defects 
are  included  in  proposed  §  3.815  set 


forth  in  the  companion  document 
concerning  monetary  allowances  and 
identification  of  covered  birth  defects 
(RDM  2900-AK67)  published  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register.) 

This  proposed  rule  includes  a   - 
definition  of  eligible  child  that  describes 
a  child  for  whom  the  statute  authorizes 
VA  to  provide  vocational  training  under 
this  subpart.  In  the  revised  §  21.8282. 
"Termination  of  a  vocational  training 
program,"  we  propose  to  add  provisions 
that  would  be  applicable  if  VA  makes  a 
determination  that  a  child  no  longer  has 
a  covered  birth  defect. 

By  statute,  a  child  would  only  be 
eligible  for  one  program  of  vocational 
training  under  38  U.S.C.  chapter  18 
(even  if,  for  example,  a  child  has  spina 
bifida  and  one  or  more  other  covered 
birth  defects).  It  is  proposed,  to  reflect 
this  in  §21.8016. 

It  is  proposed  that  a  woman  Vietnam 
veteran's  child  with  covered  birth 
defects  receive  testing  and  evaluative 
services,  as  needed,  similar  to  the 
testing  and  services  that  VA  offers  a 
veteran  for  the  purposes  of  evaluation 
for  eligibility  and  entitlement  under  a 
vocational  rehabilitation  program  under 
38  U.S.C.  chapter  31.  These  testing  and 
evaluative  services  are  appropriate  for 
determining  whether  it  is  reasonably 
feasible  for  the  child  to  achieve  a 
vocational  goal  and  to  guide  the  child, 
parent,  or  guardian  in  choosing  a 
vocational  training  program  for  the 
child.  This  already  applies  to  vocational 
training  and  rehabilitation  for  Vietnam 
veterans'  children  with  spina  bifida. 

It  is  proposed  that  an  eligible  child 
would  receive  vocational  training 
program  services  and  assistance  imder 
provisions  that,  under  the  38  U.S.C. 
chapter  31  program,  already  apply  to 
vocational  training  program  services 
and  assistance  for  eligible  veterans  with 
service-connected  disabilities.  In  this 
regard,  it  is  proposed  that  the  following 
provisions  of  38  CFR  part  21,  subpart  A, 
would  apply  as  set  forth  in  the  text 
portion  of  this  document: 

•  §  21.35  concerning  certain 
definitions  and  explanations  (see 
proposed  §  21.8010). 

•  §  21.250(a)  and  (bK2),  concerning 
provision  of  employment  services, 
including  the  definition  of  job 
development:  §21.252  concerning  job 
development  and  placement  services; 

§  21.254  concerning  supportive  services: 
§  21.256  concerning  incentives  for 
employers:  and  §§  21.257  and  21.258 
concerning  rehabilitation  throiigh  self- 
employment,  including  special 
assistance  for  persons  engaged  in  self- 
employment  programs  (see  proposed 
§21.8020). 
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•  §§  21.50(b)(5)  and  21.53(b)  and(d) 
concerning  the  scope  and  nature  of  an 
evaluation  of  the  reasonable  feasibility 
of  achieving  a  vocational  goal  (see 
proposed  §21.8032). 

•  §§21.80,  21.84.  and  21.88 
concerning  the  requiremraits  for  an 
individualized  written  plan  of 
vocational  rehabilitation  and  its 
piuposes,  to  include  employment 
assistance:  and  §§  21.92,  21.94  (a) 
through  (d),  and  21.96  concerning 
preparation  of,  changes  to,  and  review 
of  an  individualized  written  plan  of 
vocational  rehabilitation  (see  proposed 
§§  21.8080  and  21.8082). 

•  §§  21.100  and  21.380  concerning 
counseling  (see  proposed  §  21.8100). 

•  §21.120  concerning  vocational 
training:  §§  21.122  through  21.132 
concerning  types  of  allowable 
vocational  training:  and  §21.146 
concerning  independent  instructor 
coinses  (see  proposed  §21.8120). 

•  §§21.290  through  21.298 
concerning  course  approval  and  facility 
selection  (except  that  the  provisions 
pertaining  to  use  of  facilities  offering 
independent  living  services  to  evaluate 
independent  living  potential  (see 
§21.294(b)(l)(i))  and  to  provide  a 
program  of  independent  living  services 
to  individuals  for  whom  an 
Individualized  Independent  Living  Plan 
(IILP)  has  been  developed  (see 
§21.294(b)(l)(ii))  do  not  apply,  and 
provisions  concerning  authorization  of 
independent  living  services  as  an 
incidental  part  of  a  plan  (see 
§21.294(b)(l)(iii))  apply,  in  a 
comparable  manner  as  for  veterans 
under  the  38  U.S.C.  chapter  31  program, 
only  to  the  extent  allowable  under 
proposed  §  21.8050  for  an 
individualized  written  plan  of 
vocational  rehabilitation)  (see  proposed 
§§21.8120  and  21.8286). 

•  §21.142(a)  and  (b);  §21.144: 
§21.146:  §21. 148(a)  and  (c);  §21.150, 
other  than  paragraph  (b);  §21.152,  other 
than  paragraph  (b):  §  21.154,  other  than 
paragraph  (b):  and  §  21.156  concerning 
special  rehabilitative  services  of  the 
following  types:  adult  basic  education, 
vocational  course  in  a  sheltered 
workshop  or  rehabilitation  facility, 
independent  instructor  course,  tutorial 
assistance,  reader  service,  interpreter 
service  for  the  hearing  impaired,  special 
transportation  assistance,  and  other 
vocationally  oriented  incidental  services 
(see  proposed  §  21.8140). 

•  §§21.212  through  21.224 
concerning  supplies  (however,  the 
following  provisions  do  not  apply  to 
this  subpart:  §  21.216(a)(3)  concerning 
special  modifications,  including 
automobile  adaptive  equipment: 

§  21.220(a)(1)  concerning  advancements 


from  the  38  U.S.C.  chapter  31  program 
revolving  loan  fund;  and 
§  21.222(b)(l)(x)  concerning  release  or 
repayment  for  independent  living 
services  program  supplies)  (see 
proposed  §  21.8210). 

•  §21.262  concerning  reimbursement 
for  costs  of  training  and  rehabilitation 
facilities,  supplies,  and  services  (see 
proposed  §21. 8260). 

•  §§  21.60  and  21.62  concerning  a 
medical  consultant  and  the  Vocational 
Rehabilitation  Panel  and  §21.310 
concerning  rate  of  pursuit  measiu«ment 
(see  proposed  §  21.8310). 

•  §  21.326  concerning  the 
commencement  and  termination  dates 
of  a  period  of  employment  services  (see 
proposed  §21.8320). 

•  §§  21.362  and  21.364  concerning 
satisfactory  conduct  and  cooperation 
(see  proposed  §21.8360). 

•  §  21.154  concerning  special 
transportation  allowance:  §21.370 
(however,  the  words  "imder  §  21.282" 
in  §21.370(b)(2)(iii){B)  do  not  apply) 
and  §  21.372  concerning  intraregional 
and  interregional  travel  at  government 
expense:  and  §  21.376  concerning 
authorization  of  transportation  services 
for  evaluation  or  counseling  (see 
proposed  §21.8370). 

•  §21.380  concerning  personnel 
qualification  standards:  §§21.412  and 
21.414  (except  §  21.414(c),  (d),  and  (e)) 
concerning  finality  and  revision  of 
decisions:  §  21.420  concerning 
notification  that  VA  will  provide  as  to 
findings,  decisions,  and  appeal  rights: 
and  §  21.430  concerning  accountability 
for  authorization  and  payment  of 
program  costs  for  training  and 
rehabilitation  services  (see  proposed 
§21.8380). 

As  set  forth  in  the  text  portion  of  this 
document,  these  provisions  appear  to  be 
appropriate  to  apply  to  the  provision  of 
vocational  training  and  rehabilitation 
for  women  Vietnam  veterans'  children 
with  covered  birth  defects.  The  same 
provisions  apply  to  the  provision  of 
vocational  training  and  rehabilitation 
for  Vietnam  veterans'  children  with 
spina  bifida. 

It  is  also  proposed  that  VA  officials 
will  inform  children  who  have  covered 
birth  defects  about  any  vocational 
training  and  rehabilitation  that  may  be 
available  under  other  government^  and 
nongovernmental  programs.  This 
already  applies  to  the  provision  of 
vocational  training  and  rehabilitation 
for  Vietnam  veterans'  children  with 
spina  bifida. 

It  is  proposed  that  VA  provide  case 
management  to  assist  the  eligible  child 
throughout  a  planned  vocational 
training  program.  This  would  help  to 
ensure  that  the  child  achieves  the 


maximum  vocational  benefit  from  the 
program.  This  already  applies  to  the 
provision  of  vocational  training  and 
rehabilitation  for  Vietnam  veterans' 
children  with  spina  bifida. 

Comment  Period 

We  are  providing,  except  for 
comments  on  the  information  collection 
provisions,  a  comment  period  of  30  days 
for  this  proposed  rule  due  to  the 
December  1. 2001,  efiiactive  date  of  the 
new  benefit  programs  enacted  by 
section  401  of  Public  Law  106-419,  the 
statutory  requirement  for  a  final  rule 
prior  to  that  date,  and  the  need  to  have 
a  final  rule  as  soon  as  possible  in  order 
to  avoid  delay  in  the  commencement  of 
those  benefits.  We  are  providing  for  the 
information  collections  in  this 
document  a  60-day  comment  period 
pursuant  to  the  Paperwork  Reduction 
Act. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520), 
collections  of  information  are  set  forth 
in  the  provisions  of  proposed  §§  21.8014 
and  21.8370.  Proposed  §  21.8014  would 
amend  the  provisions  prescribing  the 
information  to  be  submitted  for  an 
application  for  a  Vietnam  veteran's 
child  suffering  fit)m  spina  bifida  to 
participate  in  a  VA  vocational  training 
program.  Proposed  §  21.8370  would 
permit  a  request  for  reimbursement  for 
certain  transportation  costs  and  would 
require  submission  of  supporting 
documentation  to  receive 
reimbiirsement.  Although  provisions  in 
the  current  §  21.8016  previously  had 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  as  an' 
information  collection  imder  control 
number  2900-0581,  VA  is  not  seeking 
reinstatement  and  is  requesting  OMB  to 
discontinue  that  approval  because,  as 
currently  in  effect  and  as  proposed  to  be 
revised,  §  21.8016  affects  fewer  than  10 
respondents  annually.  As  required 
imder  section  3507(d)  of  the  Act.  VA 
has  submitted  a  copy  of  this  rulemaking 
action  to  the  OMB  for  its  review  of  the 
collections  of  information  in  this 
proposed  rule. 

OMB  assigns  a  control  nxunber  for 
each  collection  of  information  it 
approves.  VA  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Comments  on  the  collections  of 
information  contained  in  this  proposed 
rule  should  be  submitted  to  the  Oiffice 
of  Management  and  Budget.  Attention 
Desk  Officer  for  the  Department  of 
Veterans  Affairs.  Office  of  Information 
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and  Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  sent  by  mail  or  hand 
delivery  to  the  Director,  Office  of 
Regulations  Management  (G2D), 
Department  of  Veterans  Affairs.  810 
Vermont  Ave.  NW.  Room  1154, 
Washington.  DC  20420:  by  fax  to  (202) 
273-9289:  or  by  e-mail  to 
OGCRegulations@maiI.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AK90."  All  written  comments  to  VA 
will  be  available  for  public  inspection  in 
the  Office  of  Regulations  Management, 
Room  1158,  between  the  hoiu%  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

Title:  Application  Tor  Vocational 
Training  Benefits — Certain  Children  of 
Vietnam  Veterans. 

Summary  of  collection  of  information: 
The  provisions  of  proposed  38  CFR 
21.8014  would  extend  to  women 
Vietnam  veteran's  children  with 
covered  birth  defects  the  requirement 
that  is  applicable  to  Vietnam  veterans' 
children  with  spina  bifida  for 
submitting  an  application  for  vocational 
training  to  be  considered  for  this 
benefit. 

Type  of  review:  Reinstatement  with 
change  of  a  previously  approved 
collection  for  which  approval  has 
expired  (OMB  control  number  2900- 

0579). 

Description  of  need. for  information 
and  proposed  use  of  information:  VA 
needs  to  know  sufficient  identifying 
information  about  the  applicant  and  the 
applicant's  natural  parent  who  was  a 
Vietnam  veteran  to  be  able  to  relate  the 
daim  to  other  existing  VA  records.  The 
information  collected  allows  the 
Vocational  Rehabilitation  and 
Employment  (VRAE)  Division  to  review 
the  existing  records  and  to  set  up  an 
appointment  for  an  applicant  to  meet 
with  a  VR&E  staff  member  to  evaluate 
the  claim. 

Description  of  likely  respondents: 
Adult  children  with  spina  bifida  or 
other  covered  birth  defects,  parents  or 
guardians  of  minor  or  incompetent 
children  with  spina  bifida  or  other 
covered  birth  defects,  authorized 
representatives,  or  Members  of 
Congress. 

Estimated  number  of  respondents:  50. 

Estimated  frequency  of  responses: 
Once. 

Estimated  u  tal  annual  reporting  and 
recordkeepin,   '^urden:  12.5  reporting 
burden  hoius     lie  total  annual 
reporting  buruca  is  based  on  each 
respondent  taking  15  minutes  to  write  to 
VA  indicating  a  desire  to  take  part  in  a 
vocational  training  program  and 
providing  the  necewary  identifying 
information.  Although  there  is  no  set 


format  for  this  application,  the  applicant 
must  provide  certain  information  to 
perfect  the  claim.  There  are  no 
recordkeeping  requirements. 

Estimated  average  burden  per 
respondent:  15  minutes. 

Title:  Request  for  Transportation 
Expense  Reimbursement. 

Summary  of  collection  of  information: 
The  provisions  of  proposed  38  CFR 
21.8370  would  extend  to  women 
Vietnam  veteran's  children  with 
covered  birth  defects  the  current 
requirement  applicable  to  Vietnam 
veterans'  children  with  spina  bifida  that 
a  child  receiving  vocational  training  to 
request  VA  payment  for  travel  expenses. 
VA  must  determine  that  the  child  would 
be  unable  to  pursue  training  or 
employment  or  employment  without 
this  assistance.  To  obtain  payment,  the 
child  must  submit  documentation 
showing  the  expenses  of  transportation. 

Type  of  review:  Reinstatement  with 
change  of  a  previously  approved 
collection  for  which  approval  has 
expired  (OMB  control  number  2900- 
0580). 

Description  of  need  for  information 
and  pmppsed  use  of  information:  A 
child  must  specifically  request  VA 
assistance  with  transportation  expenses. 
This  allows  VA  to  investigate  the  child's 
situation  to  establish  that  the  child 
would  be  unable  to  piu^ue  training  or 
employment  without  VA  travel 
assistance.  To  receive  payment,  the 
child  must  provide  supportive 
documentation  of  actual  expenses 
incurred  for  the  travel.  This  prevents 
VA  from  making  payment  erroneously 
or  for  fraudulentiy  claimed  travel. 

Description  of  likely  respondents: 
Children  with  spina  bifida  or  other 
covered  birth  defects. 

Estimated  number  of  respondents:  40. 
Approximately  half  of  the  children  who 
plan  and  enter  a  program  will  need  VA 
financial  support  for  their  transportation 
expenses  while  in  a  program. 

Estimated  frequency  of  responses: 
Once  for  the  initial  request;  monthly  to 
obtain  the  travel  reimbursement. 

Estimated  total  annual  reporting  and 
recordkeeping  burden:  50  reporting 
burden  hoiu«.  Each  respondent  will 
require  15  minutes  to  prepare  and 
submit  the  initial  request  (40  x  V4  hour 
=  10  hours).  Each  respondent  will  then 
require  5  minutes  to  copy  and  submit 
receipts  for  transportation  expenses  to 
obtain  reimbiusement  (40  x  12  x  Vi2 
hour  =  40  hours). 

Estimated  average  burden  per 
respondent:  1  hour  and  15  minutes. 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 


•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhancmg  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected:  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  contained  in  this  proposed 
rule  between  30  and  60  days  after 
publication  of  this  doaunent  in  the 
Federal  Register.  Therefore,  a  comment 
to  OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication.  This'does  not  affect  the 
deadline  for  the  public  to  comment  on 
the  proposed  regulations. 

Executive  Order  12866 

This  proposed  rule  has  been  reviewed 
by  OMB  under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  the  adoption  of  the 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  It  is 
estimated  that  there  are  only  1,200 
Vietnam  veterans'  children  who  suffer 
from  spina  bifida  and  women  Vietnam 
veteran's  children  who  suffer  bom  spina 
bifida  or  other  covered  birth  defects. 
They  are  widely  dispersed 
geographically,  and  the  services 
provided  to  them  would  not  have  a 
significant  impact  on  any  small 
businesses.  Moreover,  the  institutions 
capable  of  providing  appropriate 
services  and  vocational  training  to 
Vietnam  veteran's  children  with 
covered  birth  defects  or  spina  bifida  are 
generally  large  capitalization  facilities. 
Therefore,  pursuant  to  5  U.S.C.  60S(b). 
this  proposed  rule  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analyses  requirements  of  sections  603 
and  604. 

Catalog  of  Federal  Domettk:  Aadetanoe 

The  Catalog  of  Federal  Domestic 
Assistance  program  ntunber  for  benefits 
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afiiBCted  by  this  rule  is  64.123.  There  is  no 
Catalog  of  Federal  Domestic  Assistance 
program  number  for  other  benefits  affiected 
by  diis  rule. 

List  of  Subfects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces.  Civil  rights. 
Qaims.  Colleges  and  universities, 
Conflicts  of  interest.  Defense 
Department,  Education,  Employment, 
Government  contracts.  Grant  programs- 
education.  Grant  programs-veterans. 
Health  care,  Loan  programs-education. 
Loan  programs-veterans,  Manpower 
training  programs.  Personnel  training 
programs.  Reporting  and  recordkeeping 
requirements.  Schools.  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  October  26,  2001. 
AntlMBy  J.  Prindpi, 
Secretary  of  Vetemns  Affairs. 

For  the  reasons  set  forth  in  the 
preamble.  38  CFR  part  21  is  proposed  to 
be  amended  as  set  forth  below: 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

1.  In  part  21,  the  heading  of  subpart 
M  is  revised  to  read  as  follows: 

Subpart  M— Vocational  Training  and 
RahabWtaHon  for  Certain  CMMran  of 
Vietnam  Valerans    Spina  BHIda  and 
Covered  Birth  Defects 

2.  The  authority  citation  for  part  21, 
subpart  M  is  revised  to  read  as  follows: 

Anttarity:  38  U.S.C.  101.  501.  512. 1151 
note,  1802. 1804-1805. 1811. 1811  note, 
1812. 1814. 1816. 1821-1824.  5112.  unless 
otherwise  noted. 

3.  Sections  21.8010  through  21.8410 
are  revised  to  read  as  follows: 

General 

I21J010    DsflnWons  and  abbreviallons. 

(a)  Program-specific  definitions  and 
alAreviations.  For  the  purposes  of  this 
subpart: 

Covered  birth  defect  means  the  same 
as  defined  at  §  3.815(c)(3)  of  this  title. 

Eligible  child  means,  as  appropriate, 
either  an  individual  as  defined  at 
$  3.814(c)(2)  of  this  title  who  suffers 
from  spina  bifida,  or  an  individual  as 
defined  at  §  3.815(c)(2)  of  this  title  who 
has  a  covered  birth  defect  other  than  a 
birth  def    t  d«  -  ribed  in  S  3.815(a)(2). 

£mp7c,  metii  ;>.->■. .'once  means 
employment  counseling,  placement  and 
post-placement  services,  and  personal 
and  Yfotk  adjustment  training. 

Institution  of  hi^er  education  has  the 
same  meaning  that  §  21.4200  provides 


for  the  term  institution  of  higher 

learning- 
Program  of  employment  services 
means  the  services  an  eligible  child  may 
receive  if  the  child's  entire  program 
consists  only  of  employment  assistance. 
Proffom  participant  means  an  eligible 
child  who,  following  an  evaluation  in 
which  VA  finds  the  child's  achievement 
of  a  vocational  goal  is  reasonably 
feasible,  elects  to  participate  in  a 
vocational  training  program  under  this 
subpart. 

Spina  bifida  means  the  same  as 
defined  at  §  3.814(c)(3)  of  this  title. 

Vietnam  veteran  means,  in  the  case  of 
a  child  suffering  from  spina  bifida,  the 
same  as  defined  at  §  3.814(c)(1)  or 
§  3.815(c)(1)  of  this  title  and,  in  the  case 
of  a  child  with  a  covered  birth  defect, 
the  same  as  defined  at  §  3.815(c)(1)  of 
this  title. 

Vocational  training  program  means 
the  vocationally  oriented  training 
services,  and  assistance,  including 
placement  and  post-placement  services, 
and  personal  and  work-adjustment 
training  that  VA  finds  necessary  to 
enable  the  child  to  prepare  for  and 
participate  in  vocational  training  or 
employment.  A  vocational  training 
program  may  include  a  program  of 
education  offered  by  an  institution  of 
higher  education  only  if  the  program  is 
predominantly  vocational  in  content. 

VR&E  refers  to  the  Vocational 
Rehabilitation  and  Employment  activity 
(usually  a  division)  in  a  Veterans 
Benefits  Administration  regional  office, 
the  staff  members  of  that  activity  in  the 
regional  office  or  in  outbased  locations, 
and  the  services  that  activity  provides. 

(Authority:  38  U.S.C.  101, 1802, 1804, 1811- 
1812, 1814. 1821) 

(b)  Other  terms  and  abbreviations. 
The  following  terms  and  abbreviations 
have  the  same  meaning  or  explanation 
that  §  21.35  provides: 

(1)  CP  (Counseling  psychologist); 

(2)  Program  of  education; 

(3)  Rehabilitation  facility; 

(4)  School,  educational  institution,  or 
institution; 

(5)  Training  establishment; 

(6)  Vocational  goal; 

(7)  VRC  (Vocational  rehabilitation 
counselor); 

(8)  VRS  (Vocational  rehabilitation 
specialist);  and 

(9)  Workshop. 

(Authority:  38  U.S.C.  1804. 1811. 1814. 1821) 

121.8012    Vocational  training  pragrsm  for 
certain  dtildfwi  of  Vietnam  velereni    apHia 
bifida  and  covered  bMn  dsfccta. 

VA  will  provide  an  evaluation  to  an 
eligible  child  to  determine  the  child's 
potential  for  achieving  a  vocational  goal. 


If  this  evaluation  establishes  that  it  is 
feasible  for  the  child  to  achieve  a 
vocational  goal,  VA  will  provide  the 
child  with  3ie  vocational  training, 
employment  assistance,  and  other 
related  rehabilitation  services 
authorized  by  this  subpart  that  VA  finds 
the  child  needs  to  achieve  a  vocational 
goal,  including  employment. 

(Authority:  38  U.S.C.  1804. 1812. 1814) 

f21J014    Applieation. 

(a)  Filing  an  application.  To 
participate  in  a  vocational  training 
program,  the  child  of  a  Vietnam  veteran 
(or  the  child's  parent  or  guardian,  an 
authorized  representative,  or  a  Member 
of  Congress  acting  on  behalf  of  the 
child)  must  file  an  application.  An 
application  is  a  request  for  an 
evaluation  of  the  feasibility  of  the 
child's  achievement  of  a  vocational  goal 
and,  if  a  CP  or  VRC  determines  that 
achievement  of  a  vocational  goal  is 
feasible,  for  participation  in  a  vocational 
training  program.  'The  application  may 
be  in  any  form,  but  it  must: 

(1)  Be  in  writing  over  the  signature  of 
the  applicant  or  the  person  applying  on 
the  child's  behalf; 

(2)  Provide  the  child's  full  name, 
address,  and  VA  claim  niunber,  if  any, 
and  the  parent  Vietnam  veteran's  fidl 
name  and  Social  Security  number  or  VA 
claim  number,  if  any;  and 

(3)  Clearly  identify  the  benefit  sought. 

(Authority:  38  U.S.C.  1804(a).  1822, 5101) 

(b)  Time  for  filing.  For  a  child 
claiming  eligibility  based  on  having 
spina  bifida,  an  application  under  this 
subpart  may  be  filed  at  any  time  after 
September  30, 1997.  For  a  child 
claiming  eligiliility  based  on  a  covered 
birth  defect,  an  application  imder  this 
subpart  may  be  filed  at  any  time  after 
November  30,  2001. 

(Authority:  38  U.S.C.  1804. 1811. 1811  note. 
1812. 1814, 1821) 

S21J016    Nonduplleationofboneflts. 

(a)  Election  of  benefits— chapter  35, 
An  eligible  child  may  not  receive 
benefits  concurrently  imder  38  U.S.C. 
chapter  35  and  imder  this  subpart.  If  the 
child  is  eligible  for  both  benefits,  he  or 
she  must  elect  in  writing  which  benefit 
to  receive. 

(Authority:  38  U.S.C.  1804(e)(1),  1814, 1824) 

(b)  Reelections  of  benefits— chapter 
35.  An  eligible  child  receiving  benefits 
imder  this  subpart  or  under  38  U.S.C. 
chapter  35  may  change  his  orher 
elec^on  at  any  time.  A  reelection 
between  benefits  under  this  subpart  and 
imder  38  U.S.C.  chapter  35  must  be 
prospective,  however,  and  may  not 
result  in  an  eligible  child  receiving 
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benefits  under  both  programs  for  the 

same  period  of  training. 

(Authority:  38  U.S.C.  1804(e)(1),  1814, 1824) 

(c)  Length  of  benefits  under  multiple 
programs — chapter  35.  The  aggregate 
period  for  which  an  eligible  child  may 
receive  assistance  under  this  subpart 
and  under  38  U.S.C.  chapter  35  together 
may  not  exceed  48  months  of  full-time 
training  or  the  part-time  equivalent. 

(Authority:  38  U.S.C.  1804(e)(2),  1814) 

(d)  Nonduplication  of  benefits  under 
38  U.S.C.  1804  and  1814.  An  eligible 
child  may  only  be  provided  one 
program  of  vocational  training  under 
this  subpart. 

(Authority:  38  U.S.C.  1804, 1814. 1824) 

Basic  Entitlement  Requirements 
f  21.1020    EnUUament  to  vocational 


(a)  Basic  entitlement  requirements. 
Under  this  subpart,  for  an  eligible  child 
to  receive  vocational  training, 
employment  assistance,  and  related 
rehabilitation  services  and  assistance  to 
achieve  a  vocational  goal  (to  include 
employment),  the  following 
requirements  must  be  met: 

(1)  A  CP  or  VRC  must  determine  that 
achievement  of  a  vocational  goal  by  the 
child  is  reasonably  feasible;  and 

(2)  "The  child  and  VR&E  staff  members 
must  work  together  to  develop  and  then 
agree  to  an  individualized  written  plan 
of  vocational  rehabilitation  identifying 
the  vocational  goal  and  the  means  to 
achieve  this  goal. 

(Authority:  38  U.S.C.  1804(b),  1814) 

(b)  Services  and  assistance.  An 
eligible  child  may  receive  the  services 
and  assistance  described  in  §  21.8050(a). 
The  following  sections  in  subpart  A  of 
this  part  apply  to  the  provision  of  these 
services  and  assistance  in  a  manner 
comparable  to  their  application  for  a 
veteran  under  that  subpart: 

(1)  Section  21.250(a)  and  (b)(2); 

(2)  Section  21.252; 

(3)  Section  21.254; 

(4)  Section  21.256  (not  including 
paragraph  (e)(2)); 

(5)  Section  21.257;  and 

(6)  Section  21.258.. 

(Authority:  38  U.S.C.  1804, 1814) 

(c)  Requirements  to  receive 
employment  services  and  assistance. 
VA  will  provide  employment  services 
and  assistance  under  paragraph  (b)  of 
this  section  only  if  the  eli^ble  child: 

(1)  Has  achieved  a  vocational 
objective; 

(2)  Has  voluntarily  ceased  vocational 
training  under  this  subpart,  but  the  case 
manager  finds  the  child  has  attained 
sufficient  skills  to  be  employable;  or 


(3)  VA  determines  during  evaluation 
that  the  child  already  has  the  skills 
necessary  for  suitable  employment  and 
does  not  need  additional  training,  but  to 
secure  suitable  employment  the  child 
does  need  the  employment  assistance 
that  ptaragraph  (b)  of  this  section 
describes. 
(Authority:  38  U.S.C.  1804. 1814) 

(d)  Additional  employment  services 
-and  assistance.  If  an  eligible  child  has 
received  employment  assistance  and 
obtains  a  suitable  job.  but  VA  later  finds 
the  child  needs  additional  employment 
services  and  assistance.  VA  may  provide 
the  child  with  these  services  and 
assistance  if,  and  to  the  extent,  the  child 
has  remaining  program  entitlement. 

(Authority:  38  U.S.C.  1804. 1814) 

(e)  Program  entitlement  usage.  (1) 
Basic  entitlement  period.  An  eligible 
child  will  be  entitled  to  receive  24 
months  of  full-time  training,  services, 
and  assistance  (including  employment 
assistance)  or  the  part-time  equivalent, 
as  part  of  a  vocational  training  program. 

(2)  Extension  of  basic  entitlement 
period.  VA  may  extend  the  basic  24- 
month  entitlement  period,  not  to  exceed 
another  24  months  of  full-time  program 
participation,  or  the  part-time 
equivalent,  if  VA  determines  that: 

(i)  The  extension  is  necessary  for  the 
child  to  achieve  a  vocational  goal 
identified  before  the  end  of  the  basic  24- 
month  entitlement  period;  and 

(ii)  The  child  can  achieve  the 
vocational  goal  within  the  extended 
period. 

(3)  Principles  for  charging 
entitlement.  VA  will  charge  entitlement 
usage  for  training,  services,  or  assistance 
(but  not  the  initial  evaluation,  as 
described  in  §  21.8032)  furnished  to  an 
eligible  child  under  this  subpart  on  the 
same  basis  as  VA  would  charge  for 
similar  training,  services,  or  assistance 
furnished  a  veteran  in  a  vocational 
rehabilitation  program  under  38  U.S.C. 
chapter  31.  VA  may  charge  entitlement 
at  a  half-time,  three-quarter-time,  or  full- 
time  rate  based  upon  the  child's  training 
time  using  the  rate-of-pursuit  criteria  in 

.   §  21.8310.  The  provisions  concerning 
reduced  work  tolerance  under  §  21.312, 
and  those  relating  to  less-than-half-time 
training  under  §  21.314.  do  not  apply 
under  this  subpart. 

(Authority:  38  U.S.C.  1804, 1814) 

I21JQS2    Entry  and  reentry. 

(a)  Date  of  program  entry.  VA  may  not 
enter  a  child  into  a  vocational  training 
program  or  provide  an  evaluation  or  any 
training,  services,  or  assistance  under 
this  subpart  before  the  date  VA  first 
receives  an  application  tor  a  vocational 


training  program  filed  in  accordance 
with  §  21.8014. 

(Authority:  38  u!s.C.  1151  note.  1804. 1811. 
1811  note,  1812. 1814) 

(b)  Reentry.  If  an  eligible  child 
interrupts  or  ends  pursuit  of  a 
vocational  training  program  and  VA 
subsequently  allows  the  child  to  reenter 
the  program,  the  date  of  reentrance  will 
accord  with  the  facts,  but  may  not 
precede  the  date  VA  receives  an 
application  for  the  reentrance. 

(Authority:  38  U.S.C.  1804. 1814, 1822) 

Evaluation 

I21J0M    flaquiranwntforeveluattonof 
cMld. 

(a)  Children  to  be  evaluated.  The 
VR&E  Division  will  evaluate  each  child 
who: 

(1)  Applies  for  a  vocational  training 
program;  and 

(2)  Has  been  determined  to  be  an 
eligible  child  as  defined  in  §21.8010. 

(Authority:  38  U.S.C.  1804(a).  1814) 

(b)  Purpose  of  evaluation.  The 
evaluation  has  two  purposes: 

(1)  To  ascertain  whether  achievement 
of  a  vocational  goal  by  the  child  is 
reasonably  feasible;  and 

(2)  If  a  vocational  goal  is  reasonably 
feasible,  to  develop  an  individualized 
plan  of  integrated  training,  services,  and 
assistance  that  the  child  needs  to 
prepare  for  and  participate  in  vocational 
training  or  employment. 

(Authority:  38  U.S.C  1804. 1814) 

{21.0032    EvakiaUona. 

(a)  Scope  and  nature  of  evaluation. 
The  scope  and  nature  of  the  evaluation 
under  this  program  will  be  comparable 
to  an  evaluation  of  the  reasonable 
feasibility  of  achieving  a  vocational  goal 
for  a  veteran  under  38  U.S.C.  chapter  31 
and  §§  21.50(b)(5)  and  21.53(b)  and  (d). 

(Authority:  38  U.S.C.  1804(a),  1814) 

(b)  Specific  services  to  determine  the 
reasonable  feasibility  of  achieving  a 
vocational  goal.  As  a  part  of  the 
evaluation  of  reasonable  feasibility  of 
achieving  a  vocational  goal,  VA  may 
provide  the  following  specific  services, 
as  appropriate: 

(1)  Assessment  of  feasibility  by  a  CP 
or  VRC; 

(2)  Review  of  feasibility  assessment 
and  of  need  for  special  services  by  the 
Vocational  Rehabilitation  Panel; 

(3)  Provision  of  medical,  testing,  and 
other  diagnostic  services  to  ascertain  the 
child's  capacity  for  training  and 
employment;  and 

(4)  Evaluation  of  employability  by 
professional  staff  of  an  educational  or 


220 


Federal  kegister/Vol.  67,  No.  1/ Wednesday.  January  2.  2002 /Proposed  Rules 


rehabilitation  facdlity,  for  a  |>eriod  not  to 
exceed  30  days.  I 

(Authority:  38  U.S.C  1804(a).  1814) 

(c)  Responsibility  for  evaluation.  A  CP 
or  VllC  will  make  all  determinations  as 
to  the  reasonable  feasibility  of  achieving 
a  vocational  goal. 

(Authority:  38  U.S.C.  1804(a).  (b).  1814) 

Services  and  Assistance  to  Program 
Paitidpants 

121.8060   Scope  of  training,  services,  and 


(a)  Allowable  training,  services,  and 
assistance.  VA  may  provide  to 
vocational  training  program 
participants: 

(1)  Vocationally  oriented  training, 
services,  and  assistance,  to  include: 

(i)  Training  in  an  institution  of  higher 
education  if  the  program  is 
predominantly  vocational;  and 

(ii)  Tuition,  fees,  books,  equipment, 
supplies,  and  handling  charges. 

(2)  Employment  assistance  including: 
(i)  Vocational,  psychological. 

employment,  and  personal  adjustment 
counseling: 

(ii)  Services  to  place  the  individual  in 
suitable  employment  and  post- 
placement  services  necessary  to  ensure 
satisfactory  adjustment  in  employment: 
and  I 

(iii)  Personal  adjustment  and  work 
adjustment  training. 

(3)  Vocationally  oriented  independent 
living  services  only  to  the  extent  that 
the  services  are  indispensable  to  the 
achievement  of  the  vocational  goal  and 
do  not  constitute  a  significant  portion  of 
the  services  to  be  provided. 

(4)  Other  vocationally  oriented 
services  and  assistance  of  the  kind  VA 
provides  veterans  imder  the  38  U.S.C. 
chapter  31  program,  except  as  paragraph 
(c)  of  this  section  provides,  that  VA 
determines  the  program  participant 
needs  to  prepare  for  and  take  part  in 
vocational  training  or  in  employment. 

(Authority:  38  U.S.C.  1804(c).  1814) 

(b)  Vocational  training  program.  VA 
will  provide  either  directly  or  by 
contract,  agreement,'  or  arrangement 
with  another  entity,  and  at  no  cost  to  the 
beneficiary,  the  vocationally  oriented 
training,  other  services,  and  assistance 
that  VA  approves  for  the  individual 
child's  program  under  this  subpart. 
Authorization  and  payment  for 
approved  services  will  be  made  in  a 
comparable  manner  to  that  VA  provides 
for  veterans  imder  the  38  U.S.C.  chapter 
31  program. 

(Authority:  39  U.S.C.  1804(c),  1814) 


(c)  Prohibited  services  and  assistance. 
VA  may  not  provide  to  a  vocational 
training  program  participant  any: 

(1)  Loan; 

(2)  Subsistence  allowance; 

(3)  Automobile  adaptive  equipment; 

(4)  Training  at  an  institution  of  higher 
education  in  a  program  of  education 
that  is  not  predominantly  vocational  in 
content; 

(5)  Employment  adjustment 
allowance: 

(6)  Room  and  board  (other  than  for  a 
period  of  30  days  or  less  in  a  special 
rehabilitation  facility  either  for  purposes 
of  an  extended  evaluation  or  to  improve 
and  enhance  vocational  potential); 

(7)  hidependent  living  services, 
except  those  that  are  incidental  to  the 
pursuit  of  the  vocational  training 
program. 

(Authority:  38  U.S.C.  1804(c).  1814) 

Duration  of  Vocational  Training 

§21.8070    Basic  duration  of  a  voceUonel 
training  program. 

(a)  Basic  duration  of  a  vocational 
training  program.  The  duration  of  a 
vocational  training  program,  as 
paragraphs  (e)(1)  and  (e)(2)  of  §21.8020 
provide,  may  not  exceed  24  months  of 
full-time  training,  services,  and 
assistance  or  the  part-time  equivalent, 
except  as  §  21.8072  allows. 
(Authority:  38  U.S.C.  1804(d).  1814) 

(b)  Responsibility  for  estimating  the 
duration  of  a  vocational  training 
program.  While  preparing  the 
individualized  written  plan  of 
vocational  rehabilitation,  the  CP  or  VRC 
will  estimate  the  time  the  child  needs  to 
complete  a  vocational  training  program. 

(Authority:  38  U.S.C.  1804(c).  1814) 

(c)  Duration  and  scope  of  training 
must  meet  general  requirements  for 
entry  into  the  selected  occupation.  The 
child  will  receive  training,  services,  and 
assistance,  as  §  21.8120  describes,  for  a 
period  that  VA  determines  the  child 
needs  to  reach  the  level  employers 
generally  recognize  as  necessary  for 
entry  into  employment  in  a  suitable 
occupational  objective. 

(Authority:  38  U.S.C.  1804(c),  1814) 

(d)  Approval  of  training  beyond  the 
entry  level.  To  qualify  for  employment 
in  a  particular  occupation,  the  child 
may  need  training  that  exceeds  the 
amount  a  person  generally  needs  for 
employment  in  that  occupation.  VA  will 
provide  the  necessary  additional 
training  under  one  or  more  of  the 
following  conditions: 

(1)  Training  requirements  for 
employment  in  the  child's  vocational 
goal  in  the  area  where  the  child  lives  or 


will  seek  employment  exceed  those  job 
seekers  generally  need  for  that  type  of 
employment; 

(2)  Ine  child  is  preparing  for  a  type 
of  employment  in  which  he  or  she  will 
be  at  a  definite  disadvantage  in 
competing  with  nondisabled  persons 
and  the  additional  training  will  offset 
the  competitive  disadvantage; 

(3)  The  choice  of  a  feasible  occupation 
is  limited,  and  additional  training  will 
enhance  the  child's  employability  in 
one  of  the  feasible  occupations;  or 

(4)  The  number  of  employment 
opportimities  within  a  feasible 
occupation  is  restricted. 

(AuUiority:  38  U.S.C.  1804(c),  1814) 

(e)  Estimating  the  duration  of  the 
training  period.  In  estimating  the  length 
of  the  training  period  the  eligible  child 
needs,  the  CP  or  VRC  must  determine 
that: 

(1)  The  proposed  vocational  training 
would  not  normally  require  a  person 
without  a  disability  more  than  24 
months  of  full-time  pursuit,  or  the  part- 
time  equivalent,  for  successful . 
completion;  and 

(2  J  The  program  of  training  and  other 
services  the  child  needs,  based  upon 
VA's  evaluation,  will  not  exceed  24 
months  or  the  part-time  equivalent.  In 
calculating  the  proposed  program's 
length,  the  CP  or  VRC  will  follow  the 
procedures  in  §  21 .8074(a). 
(Authority:  38  U.S.C.  1804(d).  1814) 

(f)  Required  selection  of  an 
appropriate  vocational  goal.  If  the  total 
period  the  child  would  require  for 
completion  of  an  initial  vocational 
training  program  in  paragraph  (e)  of  this 
section  is  more  than  24  months,  or  the 
part-time  equivalent,  the  CP  or  VRC 
must  work  with  the  child  to  select 
another  suitable  initial  vocational  goal. 

(Authority:  38  U.S.C.  1804(d)(2).  1814) 

f  21 .8072    Authorizing  training,  servloee, 
and  aaslelanoe  beyond  ttie  InKiei 
indhMuellied  written  plan  of  vocational 
rehaMlltalion. 

(a)  Extension  of  the  duration  of  a 
vocational  traiidng  program.  VA  may 
authorize  an  extension  of  a  vocational 
training  program  when  necessary  to 
provide  additional  training,  services, 
and  assistance  to  enable  the  child  to 
adiieve  the  vooational  or  employment 
goal  identified  before  the  end  of  the 
child's  basic  entitlement  period,  as 
stated  in  the  individualized  written  plan 
of  vocational  rehabilitation  under 
§  21.8080.  A  change  from  one 
occupational  objective  to  another  in  the 
same  field  or  occupational  family  meets 
the  criterion  for  prior  identification  in 
the  individualized  written  plan  of 
vocational  rehabilitation. 
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(Authority:  38  U.S.C.  1804(d)(2).  (e)(2),  1814) 

(b)  Extensions  for  prior  participants  in 
the  program.  (1)  Except  as  paragraph 
(b)(2)  of  this  section  provides.  VA  may 
auUiorize  additional  training,  limited  to 
the  use  of  remaining  program 
entitlement  including  any  allowable 
extension,  for  an  eligible  child  who 
previously  participated  in  vocational 
training  under  this  subpart.  The 
additional  training  must: 

(i)  Be  designed  to  enable  the  child  to 
complete  the  prior  vocational  goal  or  a 
different  vocational  goal;  and 

(ii)  Meet  the  same  provisions  as  apply 
to  training  for  new  participants. 

(2)  An  eligible  child  who  has 
previously  achieved  a  vocational  goal  in 
a  vocational  training  program  under  this 
subpart  may  not  receive  additional 
training  under  paragraph  (b)(1)  of  this 
section  unless  a  CP  or  VRC  sets  aside 
the  child's  achievement  of  that 
vocational  goal  imder  §  21.8284. 

(Authority:  38  U.S.C.  1804(b)  through  (e). 
1814) 

(c)  Responsibility  for  authorizing  a 
program  extension.  A  CP  or  VRC  may 
approve  extensions  of  the  vocational 
training  program  the  child  is  pursuing 
up  to  the  maximum  program  limit  of  48 
months  if  the  CP  or  VRC  determines  that 
the  child  needs  the  additional  time  to 
successfully  complete  training  and 
obtain  employment,  and  the  following 
conditions  are  met: 

(1)  The  child  has  completed  more 
than  half  of  the  planned  training:  and 

(2)  The  child  is  making  satisfactory 
progress. 

(Authority:  38  U.S.C.  1804(d)(2),  1814) 

i21J074    Computing  the  period  for 
voeaHonai  training  program  perticipetion. 

(a)  Computing  the  participation 
period.  To  compute  the  number  of 
months  and  days  of  an  eligible  child's 
participation  in  a  vocational  training 
program: 

(1)  Coimt  the  ntunber  of  actual 
months  and  days  of  the  child's: 

(i)  Pursuit  of  vocational  education  or 
training; 

(ii)  Receipt  of  extended  evaluation- 
type  services  and  training,  or  services 
and  training  to  enable  the  child  to 
prepare  for  vocational  training  or 
employment,  if  a  veteran  in  a  38  U.S.C 
chapter  31  program  would  have 
received  a  siibsistence  allowance  while 
receiving  the  same  type  of  services  and 
training;  and 

(iii)  Receipt  of  employment  and  post- 
employment  services  (any  period  of 
employment  or  post-employment 
services  is  considered  full-time  program 
pursuit). 


(2)  Do  not  count: 

(i)  The  initial  evaluation  period; 

(ii)  Any  period  before  the  child  enters 
a  vocational  training  program  imder  this 
subpart:  * 

(iii)  Days  of  authorized  leave;  and 

(iv)  Other  periods  during  which  the 
child  does  not  pursue  training,  such  as 
periods  between  terms. 

(3)  Convert  part-time  training  periods 
to  full-time  equivalents. 

(4)  Total  the  months  and  days  under 
paragraphs  (a)(1)  and  (a)(3)  of  this 
section.  This  sum  is  the  period  of  the 
child's  participation  in  the  program. 

(Authority:  38  U.S.C.  1804(d),  1814) 

(b)  Consistency  with  principles  for 
charging  entitlement.  Computation  of 
the  program  participation  period  under 
this  section  will  be  consistent  with  the 
principles  for  charging  entitlement 
under  §  21.8020. 

(Authority:  38  U.S.C.  1804(d),  1814) 

Individualized  Written  Plan  of 
Vocational  Rehabilitation 

121.8080    Raquiramentforan 
individualized  writtsn  plan  of  vocetlonal 
rehabilitation. 

(a)  General.  A  CP  or  VRC  will  work 
in  consultation  with  each  child  for 
whom  a  vocational  goal  is  feasible  to 
develop  an  individualized  written  plan 
of  vocational  rehabilitation  services  and 
assistance  to  meet  the  child's  vocational 
training  needs.  The  CP  or  VRC  will 
develop  this  individualized  written  plan 
of  vocational  rehabilitation  in  a  manner 
comparable  to  the  rules  governing  the 
development  of  an  individualized 
written  rehabilitation  plan  (IWRP)  for  a 
veteran  for  38  U.S.C.  chapter  31 
purposes,  as  §§21.80.  21.84,  21.88, 
21.90.  21.92.  21.94  (a)  through  (d).  and 
21.96  provide. 

(Authority:  38  U.S.C.  1804(b),  1814) 

(b)  Selecting  the  type  of  training  to 
include  in  the  individualized  written 
plan  of  vocational  rehabilitation.  If 
training  is  necessary,  the  CP  or  VRC  will 
explore  a  range  of  possibilities,  to 
include  paid  and  unpaid  on-job 
training,  institutional  training,  and  a 
combination  of  on-job  and  institutional 
training  to  accomplish  the  goals  of  the 
program.  Generally,  an  eligible  child's 
program  should  include  on-job  training, 
or  a  combination  of  on-job  and 
institutional  training,  when  this 
training: 

(1)  Is  available; 

(2)  Is  as  suitable  as  using  only 
institutional  training  for  accomplishing 
the  goals  of  the  program;  and 

(3)  Will  meet  the  child's  vocational 
training  program  needs. 

(Authority:  38  U.S.C.  1804(b),  (c).  1814) 


121.8082    InabNttyofclilldtel 
Individuallzad  writlan  plan  of  vocadenal 
rahabilltation  or  achieve  voceUonel  goeL 

(a)  Inability  to  timely  complete  an 
individualizJed  written  plan  of 
vocational  rehabilitation  or  achieve 
identified  goal.  After  a  vocational 
training  program. has  begun,  the  VR&E 
case  manager  may  determine  that  the 
eligible  child  cannot  complete  the 
vocational  training  program  described 
in  the  child's  individualized  written 
plan  of  vocational  rehabilitation  within 
the  time  limits  of  the  individualized 
written  plan  of  vocational  rehabilitation 
or  cannot  achieve  the  child's  identified 
vocational  goal.  Subject  to  paragraph  (b) 
of  this  section,  VR&E  may  assist  the 

child  in  revising  or  selecting  a  new         

individualized  written  plan  of 
vocational  rehabilitation  or  goal. 

(b)  Allowable  changes  in  the 
individualized  written  plan  of 
vocational  rehabilitation  or  goal.  Any 
change  in  the  eligible  child's 
individualized  written  plan  of 
vocational  rehabilitation  or  vocational 
goal  is  subject  to  the  child's  continuing 
eligibility  under  the  vocational  training 
program  and  the  provisions  governing 
duration  of  a  vocational  training 
program  in  §§  21.8020(e)  and  21.8070 
throi^  21.8074. 

(Authority:  38  U.S.C.  1804(d).  1804(e).  1814) 

(c)  Change  in  the  individualized 
written  plan  of  vocational  rehabilitation 
or  vocational  goal.  (1)  The 
individualized  written  plan  of 
vocational  rehabilitation  or  vocational 
goal  may  be  changed  under  the  same 
conditions  as  provided  for  a  veteran 
under  §  21.94  (a)  through  (d).  and 
subject  to  §  21.8070  (d)  through  (f).  if: 

(i)  The  CP  or  VRC  determines  that 
achievement  of  a  vocational  goal  is  still 
reasonably  feasible  and  that  Uie  new 
individualized  written  plan  of 
vocational  rehabilitation  or  goal  is 
necessary  to  enable  the  eligible  child  to 
prepare  for  and  partidpafe  in  vocational 
training  or  employment;  and 

(ii)  Reentrance  is  authorized  under 
§  21.8284  in  a  case  when  the  child  has 
completed  a  vocational  training  program 
under  this  subpart. 

(2)  A  CP  or  VRC  may  approve  a 
change  of  vocational  goal  from  one  field 
or  occupational  family  to  another  field 
or  occupational  family  if  the  child  can 
achieve  the  new  goal: 

(i)  Before  the  end  of  the  basic  24- 
month  entitlement  period  that 
§  21.8020(e)(1)  describes;  or 

(ii)  Before  the  end  of  any  allowable 
extension  under  §§  21.8020(e)(2)  and 
21.8072  if  the  new  vocational  goal  in 
another  field  or  occupational  family  was 
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identified  during  the  basic  24-nionth 
entitlement  period. 

(3)  A  change  firom  one  occupational 
objective  to  another  in  the  same  field  or 
occupational  family  does  not  change  the 
planned  vocational  goal. 

(4)  The  child  must  have  sufficient 
remaining  entitlement  to  pursue  the 
new  individualized  written  plan  of 
vocational  rehabilitation  or  goal,  as 
$21.8020  provides. 

(Authority:  38  U.S.C  1804(d).  1814) 

(d)  Assistance  if  child  terminates 
planned  program  before  completion.  If 
the  eligible  diild  elects  to  terminate  the 
plannMl  vocational  training  program,  he 
or  she  will  receive  the  assistance  that 
§  21.80(d)  pirovides  in  identifying  other 
resources  through  which  to  secure  the 
desired  training  or  employment. 

(Authority:  38  U.S.C  1804(c).  1814) 


121^00   CeunMllng. 

An  eligible  child  requesting  or 
receiving  services  and  assistance  imder 
this  subpart  will  receive  professional 
counselhig  by  VRftE  and  other  qualified 
VA  staff  members,  and  by  contract 
counseling  providers,  as  necessary,  in  a 
manner  comparable  to  VA's  provision  of 
these  services  to  veterans  imder  the  38 
U.S.C  chapter  31  program,  as  §§  21.100 
and  21.380  provide. 

(Authority:  38  U.S.C  1803(c)(8).  1804(c), 
1814) 

VocaUonal  Training,  Services,  and 


§21.9120   VocaUonal  training, 


(a)  Purposes.  An  eligible  child  may 
raoeive  training,  services,  and  assistance 
to  enable  the  (±ild  to  prepare  for  and 
participate  in  vocational  training  or 
employment. 

(Authority:  38  U.S.C  1804(b),  (c),  1814) 

(b)  Training  permitted.  VA  and  the 
child  will  select  vocationally  oriented 
couraes  of  study  and  training, 
completion  of  which  usually  results  in 
a  diploma,  certificate,  degree, 
qualification  for  licensure,  or  direct 
placranent  in  employment  The 
educational  and  training  services  to  be 
provided  include: 

(1)  Remedial,  deficiency,  and 
refrp-'her  training;  and 

(2)  r.aining  that  leads  to  an 
Miwntifiahlw  vocational  goal.  Under  this 
program,  VA  may  authorize  all  forms  of 
programs  that  §§  21.122  throiigh  21.132 
describe.  This  includes  education  and 
training  programs  in  institutions  of 
hitler  education,  VA  may  authorize  the 
aducatitm  and  training  at  an 


undergraduate  or  graduate  degree  level, 
only  if  the  degree  program  is 
predominantly  vocational  in  nature.  For 
an  eligible  child  to  participate  in  a 
graduate  degree  program,  the  graduate 
degree  must  be  a  requirement  for  entry 
into  the  child's  vocational  goal.  For 
example,  a  master's  degree  is  required  to 
engage  in  social  work.  The  program  of 
training  is  predominantly  vocational  in 
content  if  the  majority  of  the  instruction 
provides  the  technicd  skills  and 
knowledge  employers  generally  regard 
as  specific  to,  and  required  for,  entry 
into  the  child's  vocational  goal. 

(c)  Ck>st  of  Vacation  and  training 
services.  The  CP  or  VRC  will  consider 
the  cost  of  training  in  selecting  a  facility 
when: 

(1)  There  is  more  than  one  facility  in 
the  area  in  which  the  child  resides  that: 

(i)  Meets  the  requirements  for 
approval  under  §§  21.290  through 
21.298  (except  as  provided  by 
§  21.8286(b)), 

(ii)  Can  provide  the  training,  services 
and  other  supportive  assistance  the 
child's  individualized  written  plan  of 
vocational  rehabilitation  specifies,  and 

(iii)  Is  within  reasonable  commuting 
distance;  or 

(2)  The  child  wishes  to  train  at  a 
suitable  facility  in  another  area,  even 
though  a  suitable  facility  in  the  area 
where  the  child  lives  can  provide  the 
training.  In  considering  the  costs  of 
providing  training  in  this  case,  VA  will 
use  the  provisions  of  §  21.120  (except 
21.120(a)(3)),  §21.370  (however,  the 
words  "under  §  21.282"  in 

§  21.370(b)(2)(iii)(B)  do  not  apply),  and 
§  21.372  in  a  manner  comparable  to  that^ 
for  veterans  under  the  38  U.S.C.  chapter' 
31  program. 

(Authority:  38  U.S.C.  1804(b),  (c),  1814) 

(d)  Accessible  courses  not  locally 
available.  If  suitable  vocational  training 
courses  are  not  available  in  the  area  in 
which  the  child  lives,  or  if  they  are 
available  but  not  accessible  to  the  child. 
VA  may  make  other  arrangements. 
These  arrangements  may  include,  but 
are  not  limited  to: 

(1)  Transportation  of  the  child,  but 
not  the  child's  family,  personal  effects, 
or  household  belongings,  to  another  area 
where  necessary  services  are  available; 
or 

(2)  Use  of  an  individual  instructor  to 
provide  necessary  training  in  a  manner 
comparable  to  that  for  veterans  imder 
the  38  U.S.C.  chapter  31  program,  as 

§  21.146  describes. 

(Authority:  38  U.S.C  1804(b),  (c),  1814) 


Evaluation  and  Improvement  of 
Vocational  Potential 

121.8140    Evaluation  and  Improwamant  of 
vocational  potential. 

(a)  General.  A  CP  or  VRC  may  use  the 
services  that  paragraph  (d)  of  this 
section  describes  to: 

(1)  Evaluate  vocational  training  and 
employment  potential: 

(2)  Provide  a  basis  for  planning: 
(i)  A  program  of  services  and 

assistance  to  improve  the  eligible  child's 
preparation  for  vocational  training  and 
employment;  or 
(ii)  A  vocational  training  program; 

(3)  Reevaluate  the  vocational  training 
feasibility  of  an  eligible  child 
participating  in  a  vocational  training 
program;  and 

(4)  Remediate  deficiencies  in  the 
child's  basic  capabilities,  skills,  or 
knowledge  to  give  the  child  the  ability 
to  participate  in  vocational  training  or 
employment. 

(AuthOTity:  38  U:S.C.  1804(b).  1814) 

(b)  Periods  when  evaluation  and 
improvement  services  may  be  provided. 
A  CP  or  VRC  may  authorize  the  services 
described  in  paragraph  (d)  of  this 
section,  except  those  in  paragraph  (d)(4) 
of  this  section,  for  delivery  during: 

(1)  An  initial  or  extended  evaluation; 
or 

(2)  Pursuit  of  a  vocational  training 
program. 

(Authority:  38  U.S.C.  1804(c),  1814) 

(c)  Duration  of  services.  The  duration 
of  services  needed  to  improve 
vocational  training  and  emplojrment 
potential,  furnished  on  a  fiUl-time  basis 
either  as  a  preliminary  part  or  all  of  a 
vocaticmal  training  program,  may  not 
exceed  9  months.  If  VA  furnishes  these 
services  on  a  less  than  fiiU-time  basis, 
the  duration  will  be  for  the  period 
necessary,  but  may  not  exceed  the 
equivalent  of  9  months  of  full-time 
training. 

(Authraity:  38  U.S.C  1804(c).  1814) 

{d)Scope  of  services.  Evaluation  and 
improvement  services  include: 

(1)  Diagnostic  services; 

(2)  Personal  and  work  adjustment 
traiiiing; 

(3)  Refarral  for  medical  care  and  . 
treatment  for  the  spina  bifida,  covered 
birth  defects,  or  related  conditions; 

(4)  Vocationally  oriented  independent 
living  services  indispensable  to 
pursuing  a  vocational  training  program; 

(5)  Language  training,  speech  and 
voice  correction,  training  in  ambulation, 
and  one-hand  typewriting; 

(6)  Orientation,  adjustment,  mobility 
and  related  services;  and 
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r  (7)  Other  appropriate  services  to  assist 
the  child  in  fiinctioning  in  the  proposed 
training  or  work  environment. 
(Authority:  38  U.S.C.  1804(c).  1814) 

(e)  Applicability  of  chapter  31  rules 
on  special  rehabilitation  services.  The 
provisions  of  §  21.140  do  not  apply  to 
this  subpart.  Subject  to  the  provisions  of 
this  subpart,  the  following  provisions 
apply  to  the  vocational  training  program 
under  this  subpart  in  a  manner 
comparable  to  that  for  veterans  imder 
the  38  U.S.C.  chapter  31  program: 
§  21.142(a)  and  (b);  §  21.144;  §  21.146; 
§  21.148(a)  and  (c);  §21.150  other  than 
paragraph  (b);  §  21.152  other  than 
paragraph  (b);  §  21.154  other  than 
paragraph  (b);  and  §21.156. 

(Authority:  38  U.S.C.  1804(c).  1814) 
Supplies 

121.8210   Supplica. 

(a)  Purpose  of  furnishing  supplies.  VA 
will  provide  the  child  with  the  supplies 
that  the  child  needs  to  pursue  training, 
to  obtain  and  maintain  employment, 
and  otherwise  to  achieve  the  goal  of  his 
or  her  vocational  training  program. 

(Authority:  38  U.S.C.  1804(c).  1814) 

(b)  Types  of  supplies.  VA  may  provide 
books,  tools,  and  other  supplies  and 
equipment  that  VA  determines  are 
necessary  for  the  child's  vocational 
training  program  and  are  required  by 
similarly  circumstanced  veterans 
pursuing  such  training  under  38  U.S.C. 
chapter  31. 

(Authority:  38  U.S.C.  1804(c).  1814) 

(c)  Periods  during  which  VA  may 
furnish  supplies.  VA  may  provide 
supplies  to  an  eligible  child  receiving: 

(1)  An  initial  or  extended  evaluation; 

(2)  Vocational  training,  services,  and 
assistance  to  reach  the  point  of 
employability;  or 

(3)  Employment  services. 

(Authority:  38  U.S.C.  1804(c),  1814) 

(d)  Other  rules.  The  provisions  of 
§§  21.212  through  21.224  apply  to 
children  pursuing  a  vocational  training 
program  under  this  subpart  in  a 
comparable  manner  as  VA  provides 
supplies  to  veterans  under  38  U.S.C. 
chapter  31,  except  the  following 
portions: 

(1)  Section  21.216(a)(3)  pertaining  to 
special  mndifKiatiGns,  including 
automobile  adaptive  equipment; 

(2)  Section  21.220(a)(1)  pertaining  to 
advancements  from  the  revolving  fimd 
loan; 

(3)  Section  21.222(b)(l)(x)  pertaining 
to  discontinuance  from  an  independent 
living  services  program. 

(Authority:  38  U.S.C.  1804(c).  1814) 


Program  Costs 

§21.8260   Training,  sarvieca,  and' 
asaiatanca  coats. 

The  provisions  of  §  21.262  pertaining 
to  reimbursement  for  training  and  other 
program  costs  apply,  in  a  comparable 
manner  ais  provided  under  the  38  U.S.C. 
chapter  31  program  for  veterans,  to 
payments  to  facilities,  vendors,  and 
other  providers  for  training,  supplies, 
and  other  services  they  deliver  under 
this  subpart. 

(Authority:  38  U.S.C.  1804(c),  1814) 

Vocational  Training  Program  Entrance, 
Termination,  and  Resources 

121.8280    Effective  date  of  Induction  into  a 
vocationai  training  program. 

Subject  to  the  limitations  in  §  21.8022, 
the  date  an  eligible  child  is  inducted 
into  a  vocational  training  program  will 
be  the  date  the  child  first  begins  to 
receive  training,  services,  or  assistance 
under  an  individualized  written  plan  of 
vocational  rehabilitation. 

(Authority:  38  U.S.C.  1804(c).  (d).  1814) 

121,8282    Termination  of  a  vocational 
training  program. 

A  case  manager  may  terminate  a 
vocational  training  program  under  this 
subpart  for  cause,  including  lack  of 
cooperation,  failure  to  pursue  the 
individualized  written  plan  of 
vocational  rehabilitation,  fraud, 
administrative  error,  or  finding  that  the 
child  no  longer  has  a  covered  birth 
defect.  An  eligible  child  for  whom  a 
vocational  goal  is  reasonably  feasible 
remains  eligible  for  the  program  subject 
to  the  rules  of  this  subpart  unless  the 
child's  eligibility  for  or  entitlement  to  a 
vocational  training  program  under  this 
subpart  resulted  fi'om  fraud  or 
administrative  error  or  unless  VA  finds 
the  child  no  longer  has  a  covered  birth 
defect  the  effective  date  of  termination 
will  be  the  earliest  of  the  following 
applicable  dates: 

(a)  Fraud.  If  an  eligible  child 
establishes  eligibility  for  or  entitlement 
to  benefits  under  this  subpart  through 
fraud,  VA  will  terminate  \he  award  of 
vocational  training  and  rehabilitation  as 
of  the  date  V  A  first  began  to  pay 
benefits. 

(b)  Administrative  error.  If  an  eligiblia 
child  who  is  not  entitled  to  benefits 
under  this  subpart  receives  those 
benefits  throu^  VA  admmistrative 
error,  VA  will  terminate  the  award  of 
benefits  as  of  the  first  day  of  the 
calendar  month  beginning  at  least  60 
days  after  notifying  the  child  of  the 
proposed  termination.  This  60-day 
period  may  not  result  in  the  entrance  of 
the  child  into  a  new  quarter,  semester. 


or  other  term  of  training  unless  VA  has 
already  obligated  payment  for  the 
training. 

(c)  Change  in  status  as  an  eligible 
child  with  a  covered  birth  defect.  If  VA 
finds  that  a  child  no  longer  has  a 
covered  birth  defect,  VA  will  terminate 
the  award  ofbenefits  effective  the  last 
day  of  the  month  in  which  such 
determination  becomes  final. 

(d)  Lack  of  cooperation  or  failure  to 
pursue  individualized  written  plan  of 
vocational  rehabilitation.  If  reasonable 
VR&E  efforts  to  motivate  an  eligible 
child  do  not  resolve  a  lack  of 
cooperation  or  failure  to  pursue  an 
individualized  written  plan  of 
vocational  rehabilitation,  VA  will 
terminate  the  award  of  benefits  as  of  the 
first  day  of  the  calendar  month 
beginning  at  least  60  days  after  notifying 
the  child  of  the  proposed  termination. 
This  60-day  period  may  not  result  in  the 
entrance  of  the  child  into  a  new  quarter, 
semester,  or  other  term  of  training.  VA 
will  deobligate  payment  for  training  in 
the  new  quarter,  semester,  or  other  term 
of  training. 

(Authority:  38  U.S.C.  1804. 1814) 

{21.8284    Additional  vocational  training. 

VA  may  provide  an  additional  period 
of  training  or  services  under  a 
vocational  training  program  to  an 
eligible  child  who  has  completed 
training  for  a  vocational  goal  and/or 
been  suitably  employed  under  this 
subpart,  if  the  child  is  otherwise  eligible 
and  has  remaining  program  entitlement 
as  provided  in  §  21.8072(b),  only  under 
one  of  the  following  conditions: 

(a)  Current  facts,  mcluding  any 
relevant  medical  findings,  establish  that 
the  child's  disability  has  worsened  to 
the  extent  that  he  or  she  can  no  longer 
perform  the  duties  of  the  occupation 
which  was  the  child's  vocational  goal 
under  this  subpart; 

(b)  The  occupation  that  was  the 
child's  vocational  goal  under  this 
subpart  is  now  unsuitable; 

(c)  The  vocational  training  program 
services  and  assistance  the  cMld 
originally  received  are  now  inadequate 
to  make  the  child  employable  in  the 
occupation  which  he  or  she  sought  to 
achieve; 

(d)  Experience  has  demonstrated  that 
VA  should  not  reasonably  have 
expected  employment  in  the  objective 
or  field  for  whidi  the  child  received 
vocational  training  program  services 
and  assistance;  or 

(e)  Technological  change  that       * 
occurred  after  the  child  achieved  a 
vocational  goal  under  this  subpart  now 
prevents  the  child  from: 

(1)  Performing  the  duties  of  the 
occupation  for  which  VA  provided 
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training,  services,  or  assistance,  or  in  a 
related  occupation;  or 

(2)  Securing  employment  in  the 
occupation  for  which  VA  provided 
training,  services,  or  assistance,  or  in  a 
related  occupation.  I 

(Authority:  38  U.S.C.  1804(c).  1814) 


f21J286    Training  I 

(a)  Applicable  38  U.S.C.  chapter  31 
resource  provisions.  The  provisions  of 
§  21.146  and  §§  21.290  through  21.298 
apply  to  children  pursuing  a  vocational 
training  program  under  this  subpart  in 
a  comparable  manner  as  for  veterans 
under  the  38  U.S.C.  chapter  31  program, 
except  as  paragraph  (b)  of  this  section 
specifies. 

(Authority:  38  U.S.C.  1804(c).  1814) 

(b)  Limitations.  The  provisions  of 
§21.294(b)(l)(i)  and  (b)(l)(ii)  pertaining 
to  independent  living  services  do  not 
apply  to  this  subpart.  The  provisions  of 
§  21.294(b)(l)(iii)  pertaining  to     " 
authorization  of  independent  living 
services  as  a  part  of  an  individualized 
written  plan  of  vocational  rehabilitation 
apply  to  children  under  this  subpart  in 
a  comparable  manner  as  for  veterans 
under  the  38  U.S.C.  chapter  31  program 
only  to  the  extent  §  21.8050  allows. 
(Authority:  38  U.S.C.  1804(c).  1814) 


Rate  of  Porsuit 


121.0310    Rate  or  pursuit 

(a)  General  requirements.  VA  will 
approve  an  eligible  child's  pursuit  of  a 
vocational  training  program  at  a  rate 
consistent  with  his  or  her  ability  to 
successfully  pursue  training, 
considering: 

(1)  Effects  of  his  or  her  disability; 

(2)  Family  responsibilities; 

(3)  Travel; 

(4)  Reasonable  adjustment  to  training; 
and 

(5)  Other  circumstances  affecting  the 
child's  ability  to  pursue  training. 
(Authority:  38  U.S.C.  1804(c).  1814) 

(b)  Continuous  pursuit.  An  eligible 
child  should  pursue  a  program  of 
vocational  training  with  as  little 
interruption  as  necessary,  considering 
the  factors  in  paragraph  (a)  of  this 
section.  I 

(Authority:  38  U.S.C.  1804(c).  1814) 

(c)  Responsibility  for  determining  the 
rate  of  pursuit.  VRScE  staff  members  virill 
consult  with  the  child  when 
determining  the  rate  and  continuity  of 
pursuit  of  a  vocational  training  program. 
These  staff  members  will  also  confer 
with  the  medical  consultant  and  the 
Vocational  Rehabilitation  Panel 
described  in  §§  21.60  and  21.62,  as 


necessary.  This  rate  and  continuity  of 
pursuit  determination  will  occur  during  . 
development  of  the  individualized 
written  plan  of  vocational  rehabilitation, 
but  may  change  later,  as  necessary  to 
enable  the  child  to  complete  training- 
(Authority:  38  U.S.C.  1804(c).  1814) 

(d)  Measurement  of  training  time 
used.  VA  will  measure  the  rate  of 
pursuit  in  a  comparable  manner  to  rate 
of  pursuit  measurement  imder  §  21.310  ' 
for  veterans  under  the  38  U.S.C.  chapter 
31  program. 

(Authority:  38  U.S.C.  1804(c).  1814) 
Authorization  of  Services 

§21.8320    Authorization  of  servioet. 

The  provisions  of  §  21.326,  pertaining 
to  the  commencement  and  termination 
dates  of  a  period  of  employment 
services,  apply  to  children  under  this 
subpart  in  a  manner  comparable  to  tliat 
provided  for  veterans  under  the  38 
U.S.C.  chapter  31  program.  References 
in  that  section  to  an  individualized 
employment  assistance  plan  or  lEAP  are 
considered  as  referring  to  the  child's 
individualized  written  plan  of 
vocational  rehabilitation  under  this 
subpart. 

(Authority:  38  U.S.C.  1804(c).  1814) 
Leaves  of  Absence 

§21.8340    l^eaves  of  absence. 

(a)  Purpose  of  leave  of  absence.  The 
purpose  of  the  leave  system  is  to  enable 
the  child  to  maintain  his  or  her  status 
as  an  active  program  participant. 

(Authority:  38  U.S.C.  1804(c),  1814) 

(b)  Basis  for  leave  of  absence.  The 
VR&E  case  manager  may  grant  the  child 
leaves  of  absence  for  periods  during 
which  the  child  fails  to  pursue  a 
vocational  training  program.  For 
prolonged  periods  of  absence,  the  VR&E 
case  manager  may  approve  leaves  of 
absence  only  if  the  case  manager 
determines  the  child  is  unable  to  pursue 
a  vocational  training  program  through 
no  fault  of  the  child. 

(Authority:  38  U.S.C.  1804(c).  1814) 

(c)  Effect  on  entitlement.  During  a 
leave  of  absence,  the  running  of  the 
basic  24-month  period  of  entitlement, 
plus  any  extensions  thereto,  shall  be 
suspended  until  the  child  resumes  the 
program. 

(Authority:  38  U.S.C.  1804(c).  1814) 

Satisfactory  Conduct  and  Cooperation 

§21.8360    Satisfactory  conduct  and 
cooperation. 

The  provisions  for  satisfactory 
conduct  and  cooperation  in  §§  21.362 
and  21.364,  except  as  otherwise 


provided  in  this  section,  apply  to 
children  under  this  subpart  in  a  manner 
comparable  to  the  way  they  apply  to 
veterans  under  the  38  U.S.C.  chapter  31 
program.  If  an  eligible  child  fails  to  meet 
these  requirements  for  satisfactory 
conduct  or  cooperation,  the  VR&E  case 
manager  will  terminate  the  child's 
vocational  training  program.  VA  will 
not  grant  an  eligible  child  reentrance  to 
a  vocational  training  program  unless  the 
reasons  for  unsatisfactory  conduct  or 
cooperation  have  been  removed. 

(Authority:  38  U.S.C.  1804(c),  1814) 

Transportation  Services 

§21.8370    Authorization  of  transportation 
services. 

(a)  General.  VA  will  authorize 
transportation  services  necessary  for  an 
eligible  child  to  piu^ue  a  vocational 
training  program.  The  sections  in 
subpart  A  of  this  part  that  are  referred 
to  in  this  paragraph  apply  to  children 
imder  this  subpart  in  a  manner 
comparable  to  the  way  they  apply  to 
veterans  under  the  38  U.S.C.  chapter  31 
program.  Transportation  services 
include: 

(1)  Transportation  for  evaluation  or 
counseling  under  §  21.376; 

(2)  Intraregional  travel  under  §  21.370 
(except  that  assurance  that  the  diild 
meets  all  basic  requirements  for 
induction  into  training  will  be 
determined  without  regard  to  the 
provisions  of  §  21.282)  and  interregional 
travel  under  §  21.372; 

(3)  Special  transportation  allowance 
imder§  21.154;  and 

(4)  Commuting  to  and  from  training 
and  while  seeking  employment,  subject 
to  pajragraphs  (c)  and  (d)  of  this  section. 

(Authority:  38  U.S.C.  1804(c).  1814) 

(b)  Reimbursement.  For  transportatioi^ 
services  that  VA  authorizes,  VA  will 
normally  pay  in  arrears  and  in  the  same 
manner  as  tuition,  fees,  and  other 
services  under  this  program. 

(Authority:  38  U.S.C.  1804(c).  1814) 

(c)  Payment  for  commuting  expenses 
for  training  and  seeking  employment. 
VA  may  pay  for  transportation  during 
the  period  of  vocational  training  and  the 
first  3  months  the  child  receives 
employment  services.  VA  may 
reimburse  the  child's  costs,  not  to 
exceed  $200  per  month,  of  commuting 
to  and  fitim  training  and  seeking 
employment  if  he  or  she  requests  this 
assistance  and  VA  determines,  after 
careful  examination  of  the  child's 
sitiiation  and  subject  to  the  limitations 
in  paragraph  (d)  of  this  section,  that  the 
chUd  would  be  imable  to  pursue 
training  or  employment  without  this 
assistance.  VA  may: 
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(1)  Reimburse  the  facility  at  which  the 
child  is  training  if  the  facility  provided 
transportation  or  related  services;  or 

(2)  Reimburse  the  child  for  his  or  her 
actual  commuting  expense  if  the  child 
paid  for  the  transportation. 

(Authority:  38  U.S.C.  1804(c),  1814) 

(d)  Limitations.  Payment  of 
commuting  expenses  under  paragraph 
(a)(4)  of  this  section  may  not  be  made 
for  any  period  when  the  child: 

(1)  is  gainfully  employed; 

(2)  Is  eligible  for,  and  entitled  to, 
payment  of  commuting  costs  through 
other  VA  and  non-VA  programs;  or 

(3)  Can  commute  to  school  with 
family,  fiiends.  or  fellow  students. 

(Authority:  38  U.S.C.  1804(c),  1814) 

(e)  Documentation.  VA  must  receive 
supportive  documentation  with  each 


request  for  reimbursement.  The 
individualized  written  plan  of 
vocational  rehabilitation  will  specify 
whether  VA  will  pay  monthly  or  at  a 
longer  interval. 

(Authority:  38  U.S.C.  1804(c).  1814) 

(f)  Nonduplication.  An  eligible  child 
eligible  for  reimbursement  of 
transportation  services  both  imder  this 
section  and  under  §  21.154  will  receive 
only  the  benefit  under  §  21.154. 

(Authority:  38  U.S.C.  1804(c).  1814) 

Additional  Applicable  Regulatiims 

§21.8300    Addtlionai  applicaMe 
rsgulaAions. 

The  following  regulations  are 
applicable  to  children  in  this  program  in 
a  manner  comparable  to  that  provided 
for  veterans  imder  the  38  U.S.C.  chapter 


31  program:  §§21.380.  21.412,  21.414 
(except  paragraphs  (c),  (d),  and  (e)), 
21.420,  and  21.430. 

(Authority:  38  U.S.C  1804, 1814,  5112) 

Delegation  of  Authority 

§21.8410    PsIsjaHon  of  euthorty. 

The  Secretary  delegates  authority  for 
making  findings  and  decisions  under  38 
U.S.C.  1804  and  1814  and  the  applicable 
regulations,  precedents,  and 
instructions  for  the  program  under  this 
subpart  to  the  Under  Secretary  for 
Benefits  and  to  VR&E  supervisory  or 
non-supervisory  staff  members. 

(Authority:  38  U.S.C.  512(a).  1804. 1814) 

(PR  Doc.  01-31675  Filed  12-31-01;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMSSION 


17CFRPwt230 

[IWmm  Na  33-a049;  FIto  No.  S7-19-9S] 

Rm3236-AH31  j 

OpHone  Disdoeura  DoctHiwnt 

AQBICY:  Securities  and  Exchange 

Commission. 

ACTION;  Final  rule. 

aUMMARY:  We  are  adopting  a  revision  to 
a  rule  under  the  Securities  Act  of  1933 
to  clarify  that  an  options  disclosure 
dociunent  prepared  in  accordance  with 
our  rules  imder  the  Securities  Exchange 
Act  of  1934  is  not  a  prospectus  and  is 
not  subject  to  civil  liability  under 
Section  12(a)(2)  of  the  Securities  Act. 
This  amendment  codifies  a  long- 
standing interpretive  position  taken  by 
the  Division  of  Corporation  Finance 
soon  after  we  adopted  the  current 
registration  and  disclosure  system 
applicable  to  standardized  options  in 
1982.  We  are  codifying  this  position  to 
reduce  the  legal  uncertainty  regarding 
the  liability  issue. 
EFFECTIVE  DATE:  February  1,  2002. 
FOR  FURTHER  MFORMATKM  CONTACT:  Ray 
Be,  Special  Counsel,  at  (202)  942-2910. 
Division  of  Corporation  Finance,  U.S. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549-0312. 

SUFFUEMENTARY  mFORMATION:  We  are 
adopting  a  revision  to  Rule  135b  ^  under 
the  Securities  Act  of  1933.' 

L  Background  ' 

In  1998.  we  issued  a  release  proposing 
an  amendment  to  Ride  135b  under  the 
Securities  Act  to  darify  that  an  options 
disclosure  document  prepared  in 
accordance  with  Rule  9b-l  under  the 
Securities  Exchange  Act  of  1934  is  not 
a  prospectus  and,  accordingly,  is  not 
subject  to  civil  liability  imder  Section 
12(a)(2)  of  the  Securities  Act.3 

This  clarification  is  consistent  with 
the  ori^nal  intent  of  the  simplified 
registration  and  disclosure  system  for 
standardized  options  that  we  adopted  in 
1962.*  Under  this  system,  the  issuer  of 


<  17  CFR  2a0.135b. 

*1SU.SX:.  77a«tMq. 

*Rsieese  No.  33-7S50  (July  1, 1998)  {63  FR 
36136]. 

«RelaMe  No.  33-6426  (Sept  16, 1982)  |47  FR 
419501.  Rula  9b-l(aH4)  |17  CFR  240.9b-l(a)(4)l 
ander  tfa«  SacuritiM  K»rJMngw  Act  of  1934  (15 
U.S.C  78a  «t  aeq.]  dafioet  clandanlized  options  as 
"options  contracts  trading  on  a  nabonal  securities 
excfaaage.  an  automated  quolatioas  system  of  a 
registend  securities  asaodation,  or  a  foreign 
securities  exchange  which  relate  to  options  classes 
the  tenna  of  vrhidb  are  limited  to  specific  expiration 


the  standardized  options,  generally  a 
clearing  corporation,  may  register  the 
options  under  the  Securities  Act  on 
Form  S-20.5  This  form  is  quite 
streamlined.  The  Form  S-20  prospectus 
includes  limited  information  about  the 
clearing  corporation  issuer  and  the 
options  being  registered.^  The  • 
registration  statement  includes 
additional  information  about  the 
issuer's  directors  and  executive  ofBcers 
and  legal  proceedings  as  well  as  its 
financial  statements. 

Investors  are  informed  about  the 
general  chan^eristics  of  standardized 
options  and  the  rules  of  options  trading 
through  a  separate  disclosure' doctiment 
we  refer  to  as  the  "options  disclosure 
document"  or  the  "ODD."  The  ODD 
must  meet  the  informational 
requirements  of  Rule  9l>-l  imder  the 
Exchange  Act.  In  addition  to  setting 
forth  what  information  must  be 
disclosed  in  the  ODD,  Rule  9b-l 
requires  brokers  and  dealers  to  furnish 
a  copy  of  the  ODD  to  a  customer  before 
or  at  the  time  they  approve  that 
customer's  account  or  accept  the 
customer's  order  to  trade  options 
covered  by  the  ODD.  The  exchanges  on 
which  the  registered  options  trade  watk 
closely  with  the  clearing  corporation  to 
prepare  and  update  the  ODD.' 

We  adopted  the  simplified 
registration  and  disclosure  system 
applicable  to  standardized  options 
primarily  to  reduce  the  expense  of 
preparing  and  updating  a  detailed 
prospectus,  and  to  provide  investors 
with  a  document  that  is  easier  to  read 
and  understand  than  a  traditional 
options  prospectus."  Securities  Act  Rule 
135b  and  its  adopting  release  provide 
that  an  ODD  prepared  in  accordance 
with  Rule  9b-l  under  the  Exchange  Act 
"shall  not  be  deemed  to  constitute  an 
offer  to  sell  or  offer  to  buy  any  security" 
for  purposes  only  of  Section  5  of  the 
Securities  Act.'  In  that  adopting  release, 
we  stated  that  "[fjor  purposes  of 


clarification,  it  should  be  noted  that  if 
the  disclosure  document  is  deemed  not 
to  be  an  offer  to  sell  or  buy.  it  cannot 
be  deemed  to  be  a  prospectus."  ^°  In 
addition,  we  stated  that  Rule  135b  "is 
intended  to  relieve  the  preparers  of  the 
disclosure  dociunent  fit)m  liability 
under  Section  12(1)  [now  Section 
12(a)(1)]  of  the  [Securities]  Act  for 
distributing  a  disclosure  document  to 
investors  which  might,  absent  such 
relief,  violate  Section  5  of  the 
[Securities]  Act."  " 

However.  Rule  135b  and  its  adopting 
release  both  are  silent  as  to  whether  the 
ODD  is  subject  to  liability  under  Section 
12(a)(2)  of  the  Securities  Act.  Section 
12(a)(2)  generally  imposes  dvil  liability 
on  a  person  using  a  prospectus  that 
contains  material  misstatements  or 
omissions  to  offer  or  sell  a  security.^' 

Shortly  after  we  adopted  Rule  135b, 
the  Options  Clearing  Corporation, 
commonly  known  as  the  OCC.  requested 
interpretive  advice  from  the  Division  of 
Corporation  Finance  regarding  the 
applicability  of  Section  12(a)(2)  liability 
to  an  ODD.  After  considering  the  rule's 
adopting  release,  the  Division  advised 
the  OCC  that  in  its  view,  an  ODD  "is  not 
a  prospectus  within  the  meaning  of 
Section  2(10)  [now  Section  2(a)(10)]  of 
the  Securities  Act  and.  thus,  is  not 
subject  to  liability  under  Section  12(2) 
[now  Section  12(a)(2)]  of  the  Securities 
Act."  13  In  1998.  we  proposed  and 
sought  comment  on  a  revision  to  Rule 
135b  to  clarify  that  the  ODD  is  not 
.  subject  to  Section  12(a)(2)  liability." 

n.  Discnssion 

Despite  this  long-standing  interpretive 
position,  some  uncertainty  continues  to 
exist  about  the  applicability  of  Section 


dates  and  exercise  prices,  or  such  other  securities 
as  the  Commission  may,  by  order,  designate." 

s  17  CFR  239.20. 

•  Rule  lS3b  [17  CFR  230.153bl  allows  the  issuer 
to  satisfy  its  Securities  Act  Section  5Cb)(2)  (15 
U.S.C.  77e(bM2)]  prospectus  delivery  requirement 
by  delivering  copies  of  the  prospectus  to  each 
exchange  on  which  the  options  are  traded.  The 
exchange  then  must  deliver  the  prospectus  to 
options  customers  upon  request. 

7  See  Release  No.  34-43461  (Oct  19. 2000)  [65  FR 
64137). 

•Release  No.  33-6426,  see  note  3  above:  see  also 
Release  No.  33-6494.  n.2  (Oct.  27, 1983)  [48  FR 
51328)  (discussing  the  Commission's  1979  Special 
Study  of  the  Options  Market,  recommending  the 
simplified  registration  and  discloeure  scheme). 

■15  U.S.C.  77e.  However,  as  stated  in  the  release 
proposing  Rule  135b.  the  ODD  is  subject  to  liability 
under  the  antifraud  provisions  of  the  federal 
securities  laws.  See  Release  No.  33-6411  (June  24, 
1982)  [47  FR  28688). 


>0ReleaM  No.  33-6426.  see  note  3  above. 

"  ReleaM  No.  33-6426,  see  note  3  above.  Became 
Rule  135b  states  that  Section  S  does  not  q>ply  to 
distribution  of  the  ODD,  it  is  dear  that  Section 
12(a)(1)  liability  U  inappUcaide  because  diat  section 
provides  recourse  only  for  offen  or  sales  made  in 
violation  of  Section  5.  See  15  U.S:C.  77J(aXl). 

"  Section  12(a)(2)  also  in^xxes  dvil  liaUUty  tot 
oral  communications  containing  material 
misstatements  or  (missions.  15  U.S.C.  77JlaX2). 

"Letter  dated  September  23, 1982.  from  then 
Division  of  CoqNnation  Finance  Director,  Lee  B. 
Spencer.  Jr.  to  Marc  L.  Beiman,  then  Senior  Vice 
President  and  General  Counsel,  of  ^  Options 
Qeating  Corporation.  On  its  face,  the  text  of  Rule 
135b  doec  not  address  the  appUcabUity  of  Section 
12  liability.  In  its  interpretive  letter,  tiie  DtvisiOB 
noted  that  tiie  limiting  lai^nage  "for  purposes  only 
of  Section  5  of  tiw  Act"  appening  in  Rule  l3Sb  is 
intended  to  clarify  that  the  cnX)  would  be  snl^act 
to  die  anti&aud  provisions  of  Section  17(a)  of  tile 
Securities  Act  (15  U.S.C  77q(a)l  and  Section  10(b) 
of  tile  Exdiange  Act  (IS  U.S.a  78i(b)].  but  U  not 
intended  to  suggest  tiiat  tiie  ODD  remains  subject 
to  Section  12(aH2)  liability. 

>4  Release  No.  33-7550  Only  l,  1908)  [63  FR 
36136). 
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12(a)(2)  liability  to  an  ODD."  hi 
response  to  informal  requests  from  the 
Chicago  Board  Options  Exchange  and 
the  OCC,  we  intend  to  reduce 
uncertainty  in  this  area.  We  received 
two  letters  of  comment  on  the  1998 
proposal  to  amend  Rule  135b.i^  Both 
letters  supported  clarification  of  the 
Section  12(a)(2)  liability  issue. 

As  noted  above,  the  ODD  informs 
investors  of  the  general  characteristics 
of  standardized  options  and  the  rules  of 
options  trading.  Because  of  the  general 
nature  of  this  document,  the  ODD  does 
not  encourage  investors  to  invest  in  any 
particular  standardized  option.  Rather, 
the  ODD  merely  provides  background 
information  about  standardized  options. 
Therefore,  we  believe  that  the  ODD  is 
neither  an  offer  under  the  Securities  Act 
nor  sl  prospectus  and  therefore  is  not 
subject  to  Section  12(a)(2)  liability.^' 

Accordingly,  we  are  adopting  the 
proposed  change  to  Rule  135b  to  codify 
the  Division  of  (Dorporation  Finance's 
position  that  an  ODD  prepared  in 
accordance  with  Exchange  Act  Rule  9b- 
1  is  not  subject  to  liability  under 
Securities  Act  Section  12(a)(2).i8 

m.  Costs  and  Benefits 

We  solicited  comment  to  assist  us  in 
our  evaluation  of  the  costs  and  benefits 
associated  with  the  change  to  Rule  135b. 
In  response,  we  received  two  comment 


"  See,  for  example,  Spicer  v.  Chicago  Board 
Options  Exchange,  No.  88  C  2139  (N.D.  Dl.  Oct.  24. 
1990)  (deciding  that  an  ODD  could  be  subject  to 
Section  12(a)(2)  liability),  motion  to  reconsider 
denied  (Jan.  24, 1991),  summary  judgment  granted 
(Dec.  9, 1992)  (finding  in  favor  of  the  OCC  on  the 
Section  12(a)(2)  claim  on  other  grounds).  We  have 
never  considered  inclusion  of  the  statement 
referring  to  the  ODD  that  is  required  by  Form  S- 
20  as  having  the  effect  of  incorporating  the  ODD  by 
reference  into  the  Form  S-20  prospectus. 
AccGfftlingly,  we  have  added  language  to  Rule  135b 
stating  that  the  ODD  shall  not  be  deemed  a 
prospectus  for  purposes  of  Sections  2(a)(10)  and 
12(a)(2)  (15  U.S.C.  77b(a)(10)  and  771(a)(2))  of  die 
Act,  even  if  it  is  referred  to  in,  deemed  to  be 
incorporated  by  reference  into,  or  otherwise  in  any 
manniw  deemed  to  be  a  pari  of  a  Form  S-20 
prospectus. 

}*  See  the  comment  letters  from  Options  Clearing 
Corporation  (Aug.  26, 1998)  and  the  Philadelphia 
Stock  Exchange  (Aug.  28, 1998).  The  comments  we 
received  are  availaUe  in  our  Public  Reference  Room 
at  450  Fifth  Street,  NW..  Washington,  DC  20549.  in 
File  No.  S7-19-98. 

"yNe  note  that  this  amendment  is  consistent  wddi 
Congress'  exemption  of  security  futures  products 
from  Section  12(a)(2)  liability.  Congress  generally 
intended  tiiat  we  treat  standardized  options  and 
securities  futures  products  similarly.  See,  for 
exnnple.  Exchange  Act  Section  6(h)(3)(C)  [15  U.S.C. 
78«h)(3)(C)). 

"  Of  course,  the  document  would  continue  to  be 
Sttl^ect  to  die  antifraud  liability  provisions  of 
Section  17M  of  die  Securities  Act  [15  U.S.C. 
77q(a)).  Section  10(b)  of  the  Exchange  Act  [15 
U.S.C.  78i(b)).  and  Rule  lOb-5  under  the  Exchange 
Act  (17  CFR  240.lOb-5).  Thus,  we  believe  that  the 
rule,  if  amended  as  proposed,  would  continue  to  be 
consistent  with  protection  of  investors. 


letters  from  affected'parties,  the 
Philadelphia  Stock  Exchange  and  the 
OCC.  Both  commenters  supported  the 
amendment.  The  OCC  noted  that  the 
amendment  would  eliminate 
uncertainty  in  this  area  of  the  law, 
which  would  be  beneficial  to  all  parties. 
The  amendment  will  not  result  in  any 
new  costs  because  it  simply  codifies  the 
long-standing  interpretive  position  of 
the  Division  of  Corporation  Finance  that 
an  ODD  prepared  in  accordance  with 
Exchange  Act  Rule  9b-l  is  not  a 

firospectus  and  thus  if  not  subject  to 
iability  under  Section  12(a)(2)  of  the 
Securities  Act.  By  reducing  any 
uncertainty  in  the  courts  concerning  the 
applicability  of  Section  12(a)(2)  liability 
to  an  ODD,  we  anticipate  that  the 
amendment  will  reduce  the  time  and 
money  spent  by  plaintiffs,  the  options 
exchanges,  the  dCC  and  the  courts  in 
pursuing,  defending  and  dismissing 
such  claims. 

As  stated  above,  at  least  one  federal 
district  court  has  ruled  that  a  claim  may 
exist  under  Section  12(a)(2)  even  thou^ 
the  Division's  interpretive  position  was 
in  place.^^  This  type  of  conflicting 
ruling  has  added  to  the  cost  of 
defending  and  adjudicating  claims  and 
added  uncertainty  regarding  the  Section 
12(a)(2)  liability  issue.  In  addition,  the 
OCC  has  informed  us  of  another  suit 
currently  pending  in  which  the 
plaintiffs  have  claimed  that  the  ODD  is 
subject  to  Section  12(a)(2)  liability.  We 
also  contacted  the  OCC  to  help  estimate 
the  dollar  cost  of  the  uncertainty,  which 
includes  the  cost  of  legal  services.  They 
were  not  able  to  provide  dollar 
estimates  because  of  the  difficulty  of 
separating  the  costs  of  defending  one 
claim  among  a  number  of  claims. 
Although  it  is  not  possible  to  quantify 
the  extent  to  which  plaintiffs  would 
bring  such  suits  in  the  future  absent  the 
amendment,  we  expect  the  rule 
clarification  to  result  in  cost  savings  to 
plaintiffs,  defendants  and  courts  by 
reducing  any  further  need  for  these 
parties  to  address  this  issue. 

IV.  EflBscts  on  Efficiency.  Competition 
and  Capital  Formation 

We  sought  and  received  no  comments 
on  the  amendment's  effects  on 
efficiency,  competition  and  capital 
formation.  The  amendment  to  Rule  135b 
is  intended  to  reduce  the  OCC's  and  the 
exchanges'  risk  of  Section  12(a)(2) 
liability  for  the  contents  of  the  ODD.  We 
do  not  expect  this  rule  to  have  a 
negative  impact  on  efBciency, 
competition  and  capital  formation  for 
the  following  reasons: 

><> See  Spicer  V.  Chicago  Board  Options  Exchange         Reporting  and  recordkeeping 
in  note  IS  above.  requirements,  Secunties. 


This  amendment  reduces  the  legal 
risks  to  the  OCC  as  issuer.  But  the  OCC 
does  not  receive  the  proceeds  fi'om  the 
sale  of  these  securities.  Rather,  it  acts  as 
the  clearing  agent  between  the  buyers 
and  sellers  of  the  securities.  As  such, 
the  risk  to  the  seller  is  unchanged  by 
this  rule  and  will  not  impact  the 
economic  incentives  of  buyers  and 
seller  to  transact.  This  rule  therefore 
should  have  no  impact  on  capital 
formation. 

To  the  extent  that  this  rule  reduces 
the  risk  of  legal  actions  against  the  OCC 
and  the  exchanges  on  the  basis  of 
differences  of  interpretation  in  Section 
12(a)(2)  liability,  this  rule  will  reduce 
the  resources  spent  by  the  OCC  and 
exchanges  addressing  suits.  This  rule 
therefore  should  increase  the  efficiency 
of  the  CXDC  and  exchanges. 

We  do  not  expect  the  amendment  to 
have  a  significant  impact  on 
competition  because  the  OCC  is 
currently  the  only  clearing  corporation 
for  standardized  options  trading  on 
exchanges  in  the  United  States.  Any 
new  clearing  corporations  in  the  United 
States  would  benefit  from  the 
clarification  equally  with  the  OOC. 
Similarly,  the  exchanges  will  equally 
benefit  from  the  clarification.  However, 
to  the  extent  that  the  options  exchanges 
and  the  OCC  compete  with  foreign 
markets  for  the  trading  of  standairdized 
options,  by  improving  the  efficiency  of 
these  entities,  the  amendment  will  have 
some  positive  effect  on  the  exchanges' 
and  the  OCC's  ability  to  compete  in  this 
market. 

V.  Regulatory  Flexibility  Act 
Certification 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Chairman  of  the  Commissirai 

has  certified  that  the  amendment  wiU 

not  have  a  significant  economic  impSct 
on  a  substantial  number  of  small 
entities.  This  certification,  including  the 
reasons  supporting  the  certification,  was 
attached  to  the  proposing  release. 
Release  No.  33-7550,  as  Appendix  A. 
We  solicited  comments  on  the  potential 
impact  of  the  amendment  on  small 
entities,  but  received  no  comments. 

VI.  SUtutory  Basis 

We  are  adopting  the  amendment  to 
Securities  Act  Rule  135b  pursuant  to 
Sections  2(a)(10),  2(b),  7, 10. 19(a)  and 
28  of  the  Securities  Act,  as  amended. 

List  of  Subjects  in  17  CFR  Part  230 
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Text  of  the  Role  Amendment 

In  accordance  with  the  foregoing, 
Title  17.  chapter  n  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  230-«ENERAL  RULES  AND 
REGULATIONS,  SECURITIES  ACT  OF 
1933 

1.  The  general  authority  citation  for 
Part  230  is  revised  to  read  as  follows: 

Aothority:  15  U.S.C.  77b.  77c,  77d,  77f, 
77g,  77h.  77j.  77r,  77s,  77sss,  77z-3,  78c,  78d, 


787,  78m,  78n.  78o,  78t,  78w,  78//(d),  78mm, 
79t,  80a-8,  80a-24,  80a-28.  80a-29.  80a-30, 
and  80a-37,  luiless  otherwise  noted. 

***** 

2.  Revise  §  230.135b  to  read  as 
follows: 

§23ai35b  Material*  not  deemed  an  oftor 
to  sell  or  offer  to  buy  nor  a  proepeetue. 

Materials  meeting  the  requirements  of 
§  240.9b-l  of  this  chapter  shall  not  be 
deemed  an  offer  to  sell  or  offer  to  buy 
a  secxuity  for  purposes  solely  of  Section 
5  (15  U.S.C.  77e)  of  the  Act.  nor  shall 
such  materials  be  deemed  a  prospectus 


for  purposes  of  Sections  2(a)(10)  and 
12(a)(2)  (15  U.S.C.  77b(a)(10)  and 
77l(&)[2))  of  the  Act,  even  if  such 
materials  are  referred  to  in,  deemed  to 
be  incorporated  by  reference  into,  or 
otherwise  in  any  maimer  deemed  to  be 
a  part  of  a  Form  S-20  prospectus. 

By  the  Commission. 

Dated:  December  21, 2001. 
Maigaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  01-32079  Filed  12-31-01;  8:45  am) 
Btumn  CODE  mo-oi-p 
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SECURfTIES  AND  EXCHANGE 
COMMBSION 

17  CFR  Part*  228, 229, 240  and  248 

,  34-W1M;  FN*  Na 


S7-04-41] 


Maetaeuro  Of  Equity  Compansillon 


AGENCY:  Securities  and  Exchange 

Commission. 

action:  Final  rules. 


r:  We  are  adopting  amendments 
to  the  Securities  Exchange  Act  of  1934 
disclosiire  requirements  applicable  to 
annual  reports  filed  on  Forms  10-K  and 
10-KSB  and  to  proxy  and  information 
statements.  The  amendments  will 
enhance  disclosiue  of  the  number  of 
outstanding  options,  warrants  and  rights 
granted  by  registrants  to  participants  in 
equity  compensation  plans,  as  well  as 
the  niunber  of  securities  remaining 
available  for  future  issuance  under  these 
plans.  The  amendments  require 
r^strants  to  provide  this  information 
separately  for  equity  compensation 
plans  that  have  not  been  approved  by 
their  security  holders,  and  to  file  with 
us  copies  of  these  plans  unless 
immaterial  in  amount  of  significance. 
DATES:  EfiiBctive  Date:  F^ruary  1,  2002. 
Compliance  Dates:  Registrants  must 
comply  with  the  new  disclosure 
requirements  for  their  annual  reports  on 
Forms  lO-K  or  10-KSB  to  be  filed  for 
fiscal  years  ending  on  or  after  March  15, 
2002  and  for  proxy  and  information 
statements  for  meetings  of,  or  action  by, 
security  holders  ocouring  on  or  after 
June  15,  2002.  Registrants  volimtarily 
may  comply  with  the  new  disclosiue 
requirements  before  the  compliance 
dates. 

Comments:  Comments  on  the 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995 
should  be  received  by  February  1.  2002. 

FOR  FURTHER  MFORMATMN  CONTACT: 
Mark  A.  Borges,  Special  Counsel,  Office 
of  Ridemaking.  Division  of  Corporation 
Finance,  by  telephone  at  (202)  942- 
2910.  or  in  writing  at  the  Securities  and 
Exchange  Commission,  450  Fifth  Street 
NW,  Washington,  DC  20549. 
aUPPLBIBfrARY  MFORMATION:  We  are 
adopting  amendments  to  Items  201  ^ 
and  601 2  of  Regulation  S-B,3  Items 


>  17  CFR  228.201. 
*  17  CFR  228.801. 
>17CFR2Z8.10«(«q. 


201  *  and  601 »  of  Regulation  S-K«  and 
Form  lO-K. '  Form  10-KSB  "  and 
Schedule  14A9  imder  the  Securities 
Exchange  Act  of  1934."  Schedule 
14C 11  under  the  Exchange  Act  also  is 
affected  by  the  amendments.^^ 

I.  Introduction 

As  the  use  of  equity  compensation  has 
increased  during  the  last  decade,!^  so 
have  concerns  about  its  impact  on 
registrants  and  their  security  holders.  ** 
Equity  compensation  grants  and  awards 
may  result  in  a  significant  reallocatfon 
of  ownership  between  existing  security 
holders  and  management  and 
employees.!^  Our  ourent  rules  do  not 
require  disclosure  in  a  single  location  of 
the  total  number  of  securities  that  a 
registrant  has  remaining  available  for 
issuance  under  all  of  its  equity 
compensation  plans.  Also,  because 
these  plans  may  be  implemented 
without  the  approval  of  security 
holders,  it  is  possible  that  investors  may 
not  be  able  to  determine  the  total  size 
of  a  registrant's  equity  compensation 
program. 

In  January  2001,  we  proposed 
amendments  to  our  equity 
compensation  disclosure  rules,  where 
our  intent  was  to  furnish  investors  with 


« 17  CFR  229.201. 

» 17  CFR  229.601. 

•  17  CFR  229.10  e<  seq. 

'17  CFR  249.310. 

•17  CFR  249.310b. 

»17CFR240.14a-101. 

'»15U.S.C.§78aefseq. 

"17  CFR  240.14C-101. 

"Item  1  of  Schedule  14C  requires  that  a 
registrant  jrfurnish  the  infonnation  called  for  by  all 
of  the  items  of  Schedule  14A  (other  than  Items  1(c), 
2. 4  and  5)  which  would  be  applicable  to  any  matter 
to  be  acted  upon  at, the  meeting  if  proxies  were  to 
be  solicited  in  connection  with  the  meeting. 

"A  study  of  stock-based  pay  practices  at  the 
nation's  200  largest  corporations  indicates  that 
these  companies  allocated  IS.2%  of  outstanding 
shares  (calculated  on  a  fully-diluted  basis)  for 
management  and  employee  equity  incentives  in 
2000.  compared  to  only  6.9%  in  1989.  See  Pearl 
Meyers  &  Partners.  Inc..  2000  Equity  Stake,  Study 
of  Management  Equity  Participation  in  the  Top  200 
Corporations  (2000). 

'«  See  Eric  D.  Roiter.  The  NYSE  WresOes  with 
Shareholder  Approval  of  Stock  Option  Phuis,  Coftp.. 
Gov.  Adv..  Vol.  8,  No.  1  (Jan./Feb.  2000).  at  1.  See 
also,  for  example,  lustin  Fox,  The  Amazing  Stock 
Option  Sleight  c^Hand,  Fortune,  June  25, 2001,  at 
86. 

'*In  its  most  recent  study,  the  Investor 
Responsibility  Research  Center  found  that  the 
average  potential  dilution  for  the  1,500  companies 
in  the  "SAP  Super  1,500"  (the  combination  of  the 
SAP  500,  the  SAP  MidCap  400  and  the  S&P 
SmallCap  600)  was  14.6%  in  2000,  c«Hnpared  to 
11.6%  in  1997;  an  increase  of  approximately  26%. 
The  increase  was  even  greater  for  S&P  500 
companies,  with  average  potential  dilution  rising  to 
13.1%  in  2iD00,  compared  to  9.2%  in  1995.  See 
Investor  Responsibility  Research  Center,  Potential 
Dilution— 2000.  The  Potential  Dilution  from  Stock 
Plans  at  the  S&P  Super  1 .500  Companies  (2000) 
(the  "IRRC  Dilution  Study"). 


a  more  understandable  presentation  of  a 
registrant's  equity  compensation 
program.!'  We  received  31  comment 
letters  in  response  to  the  proposals.  ^^ 
While  a  majority  of  commenters 
supported  the  proposals,  several 
questioned  the  need  for  disclosure  that 
was.  in  their  view,  substantially 
equivalent  to  disclosure  already 
required  in  registrants'  audited  financial 
statements.  In  addition,  many  of  the 
supportive  commenters  offered 
suggestions  for  refining  the  proposals  to 
better  accomplish  the  goal  of  assuring 
that  all  material  information  about  a 
registrant's  equity  compensation 
program  is  fully  and  clearly  disclosed. 
We  have  made  a  number  of  changes  to 
the  proposals  in  response  to  these 
comments.  These  changes  are  discussed 
in  Secticm  II  of  this  release. 

As  a  result  of  today's  amendments, 
registrants  must  include  a  new  table  in 
their  annual  reports  on  Form  lO-K,*'  as 
well  as  in  their  proxy  statements  ^^  in 
years  when  they  are  submitting  a 
compensation  plan  for  security  holder 
action.  This  table  requires  information 
about  two  categories  of  equity 
compensation  plans:  plans  that  have 
been  approved  by  security  holders  and 
plans  that  have  not  been  approved  by 
security  holders.  With  respect  to  eadi 
category,  a  registrant  must  disclose  the 
number  of  securities  to  be  issued  upon 
the  exercise,  and  the  weighted-average 
exercise  price,  of  all  outstanding 
options,  warrants  and  rights,  as  well  as 
the  number  of  securities  remaining 
available  for  future  issuance  imder  the 
registrant's  equity  compensation 
plans." 


i*The  amendments  were  (woposed  in  Release  No. 
33-7944  aan.  26. 2001)  [66  FR  8732]  (the 
"Proposing  Release"). 

>'The  commenters  included  11  individual  and 
institutional  investors,  eight  registrants  and 
registrant  associations  (one  registrant  submitted  two 
letters),  one  self-regulatory  organization  and  10 
members  of  the  executive  con^wnsation  consulting, 
accounting  and  legal  communities.  These  comment 
letters  and  a  summary  of  comments  prepared  l)y  our 
staff  ate  available  for  public  inspection  and  copying 
in  our  Public  Reference  Room,  450  Fifth  Street,  NW. 
Washington.  DC  20549,  in  File  No.  S7-04-01. 
Public  comments  submitted  electronically  and  the 
summary  of  conmients  are  available  on  our  Web  site 
http://www.sec.gov. 

"The  discussion  of  Form  10-K  in  this  release 
also  includes  Form  10-KSB. 

'"The  discussion  of  proxy  statements  in  this 
release  also  includes  Schedule  14C  infonnatimi 
statements. 

*"To  help  investors  better  uniderstand  eqjuity 
cmnpensation.  our  Office  of  Investor  Educetioii  and 
Assistance  will  create  educational  materials  about 
the  available  disclosure  on  equity  compensation 
programs -(including  the  infonnation  available  in 
financial  statements). 
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n.  Discussion  of  Amendments 

A.  Content  of  Disclosure 

1.  Required  Disclosure 

Under  the  original  proposals 
described  in  the  Proposing  Release, 
registrants  were  to  disclose  in  tabular 
form  several  categories  of  infonnation 
about  their  equity  compensation  plans, 
including  the  number  of  securities 
authorized  for  issuance  under  each 
plan,  the  number  of  securities  issued, 
plus  the  number  of  securities  to  be 
issued  upon  the  exercise  of  outstanding 
options,  warrants  or  rights  granted, 
under  each  plan  during  the  last  fiscal 
year,  the  nuniber  of  securities  to  be 
issued  upon  the  exercise  of  outstanding 
options,  warrants  or  rights  granted  other 
than  in  the  last  fiscal  year  and  the 
number  of  securities  remaining 
available  for  future  issuance  imder  each 


plan.  The  proposals  would  have 
required  registrants  to  list  each  plan 
separately  in  the  table.  We  also  sought 
comment  as  to  whether  any  additional 
categories  of  infonnation  should  be 
included  in  the  table. 

In  response  to  concerns  that  the 
proposals  would  be  costly  and 
burdensome  to  implement  and 
duplicative  of  some  of  the  information 
required  in  registrants'  financial 
statements,  we  have  eliminated  the  first 
two  proposed  categories  of  disclosure. 
We  have  made  a  number  of  other 
changes  as  well,  including  a  change  that 
permits  registrants  to  present  the 
required  infonnation  on  an  aggregated 
basis.  These  changes  are  discussed  in 
detail  below. 

In  addition  to  comments  suggesting 
that  we  scale  back  the  proposed 
disclosure,  we  also  received  comments 


citing  the  need  for  additional  types  of 
disclosure  not  originally  proposed.  For 
example,  several  commenters  suggested 
that  we  add  a  column  to  the  proposed 
table  showing  the  weighted-average 
exercise  price  of  outstanding  options, 
warrants  and  rights.^^  These 
commenters  asserted  that  investors  need 
this  information  to  assess  the  dilutive 
effect  of  a  registrant's  equity 
compensation  program.22  To  enable 
investors  to  better  understand  dilution 
and  to  enhance  the  visibility  of  exercise 
price  infonnation,  we  have  added  a 
column  to  the  table  requiring  disclosure 
of  the  weighted-average  exercise  price  of 
all  outstanding  compensatory  options, 
warrants  and  rights.^^ 

As  adopted,  the  amendments  require 
a  registrant  to  provide  investors  with  the 
following  tabular  disclosure: 


Equity  Compensation  Plan  Information 


Ptancategofy 

Number  of  securities  to  be  issued 
upon  exercise  of  outstanding  op- 
tions, warrants  and  rights 

Weighted-average  exercise  price 

of  outstanding  options,  warrants 

and  rights 

Numtwr  of  securities  remaining 

available  for  future  issuance 

under  equity  compensation  plans 

(excluding  securities  reflected  in 

column  (a)) 

(a) 

(b) 

(c) 

Equity    compensatkxi    plans    ap- 
proved by  security  holders 

Equity  compensation  plans  not  ap- 
proved by  security  holders 
Total 

* 

Registrants  must  provide  the 
disclosure  with  respect  to  any  equity 
compensation  pian^*  in  effect^s  as  of  the 
end  of  the  registrant's  last  completed 
fiscal  year  that  provides  for  the  award 
of  a  registrant's  securities  or  the  grant  of 
options,  warrants  or  rights  to  purchase 
the  registrant's  securities  to  employees 
of  the  registrant  or  its  parent,  subsidiary 
or  affiliated  companies,  or  to  any  other 
person.^B  The  disclosure  also  is  to  be 


2'  See,  for  example,  the  Letter  dated  March  26. 
2001  from  the  Council  of  Institutional  Investors  (the 
"Cn  Letter"),  the  Letter  dated  April  24,  2001  from 
the  Association  for  Investment  Management  and 
Research  and  the  Letter  dated  April  16,  2001  from 
the  Association  of  the  Bar  of  the  City  of  New  York 
(the^'NYC  Bar  Letter"). 

"While  the  impact  of  outstanding  options, 
warrants  and  rights  is  contained  in  the  presentation 
of  diluted  eamings-per-share  required  by  Statement 
of  Financial  Accounting  Standards  No.  128, 
Earnings-PerShare  (Feb.  1997)  ("SFAS  128").  this 
disclosure  does  not  necessarily  isolate 
"compensatory"  instruments.  Typically,  the  diluted 
eamings-per-share  figure  combines  the  dilutive 
effect  of  compensatory  options,  warrants  and  rights 
with  that  of  other  outstanding  convertible 
securities. 

"  See  new  Item  201(d)(2)(ii)  of  Regulation  S-B 
[17  CFR  228.201(d)(2)(ii)l  and  new  Item 
201(d)(2)(ii)  of  Regulation  S-K  [17  CFR 
229.201(d)(2)(ii)].  This  weighted-average  exercise 


provided  without  regard  to  whether  the 
securities  to  be  issued  under  the  equity 
compensation  plan  are  authorized  but 
unissued  securities  of  the  registrant  or 
reacquired  shares. 

2.  Aggregated  Disclosure 

Several  commenters  suggested  that  we 
permit  registrants  to  provide  the 
required  tabular  disclosure  on  an 
aggregate,  rather  than  a  plan-by-plan. 


price  information  may  be  different  from  that 
contained  in  a  registrant's  financial  statements  as 
required  by  Statement  of  Financial  Accounting 
Standards  No.  123,  Accounting  for  Stock-Based 
Compensation  (Oct.  1995)  ("SFAS  123")  because 
the  information  includes  grants  and  awards  to  non- 
employees  while  the  infonnation  required  by  SFAS 
123  may  not.  See  n.  55  below. 

*«This  includes  any  equity  compensation  plan 
that  provides  for  grants  and  awards  to  employees 
or  non-employees  in  exchange  for  consideration  in 
the  form  of  goods  or  services  as  descritjed  in  SFAS 
123. 

2' For  purposes  of  the  amendments,  we  consider 
an  equity  compensation  plan  to  be  in  effect  as  long 
as  securities  remain  available  for  future  issuance 
under  the  plan,  or  as  long  as  options,  warrants  or 
rights  previously  granted  under  the  plan  remain 
outstanding. 

2S  Disclosure  is  required  without  regard  to 
whether  [larticipants  are  employees  (including 
officers)  or  non-employees  (such  as  directors. 


basis.27  There  commenters  indicated 
that  it  would  be  unduly  burdensome  for 
many  registrants  if  plans  had  to  be  listed 
separately  in  the  table.^s  Another 
commenter  expressed  similar  concerns 
if  registrants  were  required  toJtemize 
plans  assumed  as  the  result  of  mergers, 
consolidations  or  other  acquisition 
transactions.29  We  are  persuaded  that 
plan-by-plan  disclosure  may  be 


consultants,  advisors,  vendors,  customers,  suppliers 
or  lenders). 

"  See,  for  example,  the  Letter  dated  May  7.  2001 
from  the  American  Bar  Association  (the  "ABA 
Letter"),  the  Letter  dated  April  2.  2001  from  Lucent 
Technologies  Inc.  and  the  Letter  datedMay  22, 
2001  from  the  New  York  Stale  Bar  Association  (the 
"NY  State  Bar  Letter"). 

2"  One  commenter  estimated  that,  based  upon  the 
number  of  equity  compensation  plans  it 
administers,  compliance  could  cost  an  additional 
$300,000  annually  for  printing  and  distritnition.  See 
the  Letter  dated  April  9.  2001  from  Lucent 
Technologies  Inc.  (the  "Second  Lucent  Letter"). 

2°  See  the  Letter  dated  February  27,  2001  from 
Intel  Corporation  (the  "Intel  Letter"). 

'"In  addition,  infonnation  on  the  number  and 
identity  of  a  registrant's  equity  compensation  plans 
should  be  avaiUble  in  the  footnotes  to  the 
registrant's  financial  statements  as  part  of  its 
required  SFAS  123  disclosure.  See  paragraph  46  of 
SFAS  123. 
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buidensome  for  many  registrants.  3° 
Accordingly,  we  have  revised  the  table 
to  permit  registrants  to  aggregate 
disclosure  in  two  general  categories: 

•  equity  compensation  plans 
approved  by  security  holders;  and 

•  equity  compensation  plans  not 
approved  by  secxuity  holders.'^ 

til  the  Proposing  Release,  we  sought 
comment  as  to  whether,  when  a 
registrant  is  submitting  a  new  or 
existing  equity  compensation  plan  for 
security  holder  action,  the  required 
proxy  statemoit  disclosure  should 
include  that  plan.^^  Several  commenters 
suggested  that  we  expand  the  table  to 
include  information  about  an  existing 
plan  upon  which  further  action  is  beiujg 
taken  Uor  example,  where  a  registrant  is 
seeking  the  approval  of  security  holders 
for  an  increase  in  the  number  of 
securities  authorized  for  issuance  under 
the  plan).33  These  commenters 
indicated  that,  absent  this  requirement, 
^  a  registrant  amending  an  existing  equity 
compensation  plan  otherwise  might 
avoid  disclosing  information  about  the 
seouities  previously  authorized  for 
issuance  under  the  plan.  We  are 
persuaded  that  registrants  should 
include  this  information  in  the  table. 

Accordingly,  where  action  is  being 
taken  to  amend  an  existing  equity 
compensation  plan,  the  table  should 
include  information  about  the  securities 
previously  authorized  for  issuance 
under  the  plan:  that  is,  the  number  of 
securities  to  be  issued  upon  the 
exercise,  and  the  weighted-average 
exercise  price,  of  outstanding  options, 
warrants  and  rights  previously  granted 
imder  the  plan  and  the  number  of 
securities  remaining  available  for  futiue 
issuance  under  the  plan.^*  A  registrant 
should  not  include  in  the  table  the 
ntunber  of  additional  securities  that  are 
Uie  subject  of  the  plan  amendment  for 
which  the  registrant  is  seeking  seciuity 
holder  approval. 

3.  Individual  Arrangements  and 
Assumed  Plans 

In  the  Proposing  Release,  we  soiight 
ccMnment  as  to  whether  aggregated 


disclosure  of  individual  equity    . 
compensation  arrangements^*  was 
appropriate.  We  also  asked  whether 
aggregated  disclosure  should  be 
permitted  where  a  registrant  had 
assumed  an  equity  compensation  plan 
in  connection  with  a  merger, 
consolidation  or  other  acquisition 
transaction.  Several  commenters 
supported  aggregated  disclosiue  of 
individual  arrangements,^^  and  one 
commenter  was  in  favor  of  aggregating 
the  disclosure  of  individual 
arrangements  with  the  disclosiue  of 
equity  compensation  plans.''  Other 
commenters  favored  permitting 
aggregated  disclosure  of  assumed 
plans.3"  Consistent  with  the  concept  of 
aggregated  plan  disclosure,  we  have 
revised  the  table  to  permit  registrants  to 
combine  information  about  individual 
arrangements'*  and  assumed  plans 
(where  further  grants  and  awards  can  be 
made  imder  these  plans)*"  with 
information  about  other  plans,  all  in  the 
appropriate  disclosure  category. 

4.  Non-Security  Holder-Approved  Plans 
As  adopted,  the  amendments  require 
a  registrant  to  identify  and  describe 
briefly,  in  narrative  form,  the  material 
featiues  of  each  equity  compensation 
plan  in  efiiect  as  of  the  end  of  the  last 
completed  fiscal  year  that  was  adopted 
without  security  holder  approval.*^ 
While  several  commenters  supported 
this  requirement,*^  one  commenter 
suggested  that  we  permit  registrants  to 
cross-reference  the  portion  of  their 
required  SFAS  123  disclosiue 


"  S«0  Mw  Item  201(dXl)  of  Raguiation  S-B  (17 
CFR  228J01(dMl)l  and  n«w  Item  201(dHl)  of 
RiCulation  S-K  (17  CFR  229.201(d)(l)l. 

**TbeM  plans  otharwiae  an  mt^act  to  the 
diadosare  nqidremants  of  Item  10  of  Schedule 
14A.  Hem  10  raquina  a  description  of  the  material 
faaturea  of.  and  tabular  disclocuie  of  the  benefits 
recaivabia  or  allocable  under,  the  plan  being  acted 
upon,  as  well  as  additional  information  regarding 
specific  types  of  plans. 

i^Sae,  far  example,  the  C3I  Letter,  the  Letter  dated 
MRb  28. 2001  bom  the  State  of  Wisconsin 
hwestuMnt  Board  (the  "SWIB  Latter")  and  the 
LaOar  datad  March  29. 2001  from  the  Teachers 
lasoianca  and  Annuity  Association— College 
ReliiemBnt  Equities  Fund  (the  "TIAA-CREF 
Utttm"). 

MSaa  Instruction  1  to  new  Item  10(c)  of  Schedule 
14A. 


containing  descriptions  of  their  non- 
security  holder-approved  plans  to 
satisfy  this  requirement*'  Because  it 
streamlines  compliance  and  ensures 
that  investors  have  annual  ♦*  access  to 
this  information,  we  are  permitting 
registrants  to  satisfy  the  disclosure 
requirement  in  this  manner.**  The 
cross-reference  should  identify  the 
specific  plan  or  plans  in  the  required 
SFAS  123  disclosure  that  have  not  been 
approved  by  security  holders.  In  view  of 
this  change,  we  have  eliminated  the 
provision  that  would  have  permitted  a 
registrant  to  satisfy  this  disclosure 
requirement  by  simply  identifying  the 
filing  containing  a  narrative  description 
of  the  plan  in  the  years  following  the 
initial  disdostire. 

5.  Foreign  Registrants 

Some  commenters  inquired  about  the 
applicability  of  the  proposals  to  foreign 
registrants.  Historically,  we  have 
applied  a  more  flexible  standard  to 
foreign  registrants  than  domestic 
registrants  in  the  area  of  executive 
compensation  disclosure.  For  example, 
foreign  registrants  need  not  disclose 
executive  compensation  information  on 
an  individual  basis  unless  they  disclose 
it  in  that  manner  imder  home  coimtiy 
law  or  otherwise.*^  We  do  not  find  it 
necessary  to  vary  fiom  our  historical 
treatment  of  executive  compensation 
■disclosure  for  foreign  registrants.*'  and. 


"  For  these  purposes,  an  individual  equity 
compensation  arrangement  includes  a  "plan"  for  a 
single  person  as  defined  by  Item  402(a)(7)(ii)  of 
Regulation  S-K  (17  CFR  229.402(a)(7)(u)l  ("A  plan 
may  be  applicable  to  one  person."),  as  well  as  an 
individual  "written  compensation  contract"  (see, 
for  example,  the  Securities  Act  Rule  405 117  CFR 
230.405)  definition  of  the  term  "employee  benefit 
plan"). 

>■  See.  for  example,  the  NY  State  Bar  Letter  and 
the  TIAA-CREF  letter. 
37  See  the  ABA  Letter. 

»See  the  Intel  Letter,  the  Letter  dated  August  17, 
2001  from  Leonard  S.  Stein  and  the  Letter  dated 
August  26.  2001  from  Hendrick  Vater. 

'•See  Instruction  4  to  new  Item  201(d)  of 
Regulation  S-B  (17  CFR  2Z8.201(d))  and  Instruction 
4  to  new  Item  201(d)  of  Regulation  S-K  (17  CFR 
229.201(d)]. 

«>  See  Instruction  5  to  new  Item  201(d)  of 
Regulation  S-B  and  Instruction  5  to  new  Rem 
201(d)  of  Regulation  S-K.  In  the  case  of  individual 
options,  warrants  and  rights  assumed  in  connection 
with  a  merger,  consolidation  or  other  acquisitfon 
transaction,  registrants  should  disclose  me  number 
of  securities  underlying  the  assumed  options, 
warrants  and  rights  and  the  related  weighted- 
average  exercise  price  information  on  an  aggregated 
basis  in  a  footnote  to  the  table.  Id. 

«>  See  new  Item  201(dM3)  of  Regulation  S-B  (17 
CFR  228.201(d)(3))  and  new  Item  201(dM3)  of 
Regulation  S-K  (17  CFR  229.201(d)(3)l. 

«2  See.  for  example,  the  cn  Letter,  the  Letter  dated 
April  2. 2001  6om  the  Investment  Company 
Instimte  and  the  TIAA-CREF  Letter. 


«>  See  the  NYC  Bar  Letter.  Similar  cross- 
referendog  is  permitted  under  Item  101(b) 
(financial  information  about  segments]  and  Item 
101(d)  (fifwH*!  infbrmation  about  gaogrmhic 
areas)  of  Regulation  S-4C  [17  CFR  229.101(b)  and 
(d)]. 

44  As  originally  proposed,  the  plan  description 
would  hare  been  provided  only  once— following 
the  year  of  adoption.  The  Proposing  Sslease 
contemplated  that,  in  subsequent  years,  registrants 
sinqtly  would  Identify  the  prior  fiUng  containing 
the  plan  description.  Since  SFAS  123  requires  plan 
descriptions  to  be  prtmded  annually,  tiie 
infiRmation  wiD  be  available  each  year. 

4*  See  Instruction  7  to  new  Item  201(d)  of 
Regulation  S-B  and  Instnictiim  7  to  new  Item 
201(d)  of  Regulation  S-K.  Paragraph  46  of  SFAS 
123  requires  a  descriptton  of  eadi  stock-based 
compensation  plan,  including  the  general  terms  of 
awards  under  die  plan,  such  as  verting 
requirements,  the  maximum  term  of  options  granted 
and  tiie  number  of  shares  authociad  for  grants  of 
options  or  other  equity  instruments.  See  also 
paragraph  362  of  SFAS  123.  If  the  SFAS  123  plan 
description  does  not  contain  all  of  the  malarial 
features  of  die  plan,  cross-referencing  is  not 
permitted. 

4*  See  Item  63  of  Form  20-F  [17  CFR  249.22011. 
Item  6.B  requires  disclosure  of  compensation 
inftamtion  about  a  {oieign  private  issuer's 
directors  and  senior  management  on  an  aggiegated 
hffi«.  including  the  amount  of  conqMnsatiOB  paid 
and  benefits  in  Und  granted. 

47  Item  6  J Jt  of  Form  20-F  requires  a  foreign 
private  iaaoar  to  "describe  any  aiiangamanti  for 
involving  the  employees  in  die  capital  of  die 
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thus,  we  do  not  extend  the  amendments 
to  foreign  registrants  at  this  time.*^ 

B.  Relationship  to  Accounting 
Disclosure 

We  h^ve  made  significant  changes  to 
the  proposals  in  response  to  arguments 
by  several  commenters  that  the  current 
accoimting  literature  provides  for 
adequate  disclosiue  about  stock-based 
compensation.*'  We  agree  that  we 
shotild  strive  to  minimize  redimdant 
disclosure  under  generally  accepted 
accounting  principles  and  our  rules, 
where  practical.  Accordingly,  we  have 
revised  the  proposals  and  will  not 
require  disclosure  of 

•  The  number  of  securities  authorized 
for  issuance  imder  each  equity 
compensation  plan; '°  and 

•  The  number  of  securities  issued, 
plus  the  number  of  seciuities  to  be 
issued  upon  the  exercise  of  outstanding 
options,  warrants  or  rights  granted. 


imder  each  plan  during  the  last  fiscal 
year.*' 

The  revised  table  will  provide  useful 
information  to  investors  that  is  not 
always  readily  available  in  a  registrant's 
financial  statements.^^  This  includes 

•  An  indication  of  whether  an  equity 
compensation  plan  has  been  approved 
by  security  holders: " 

•  The  total  number  of  securities 
available  for  future  issuance  imder  a 
registrant's  equity  compensation 
program;  ^  and 

•  The  number  of  options  and  other 
securities  granted  or  awarded  to  non- 
employees  for  compensatory 
purposes." 

Because  this  infbrmation  may  be 
important  to  investors  in  making 
informed  voting  and  investment 
decisions,  we  believe  it  is  appropriate  to 
require  all  registrants  subject  to 
Exchange  Act  reporting  to  disclose  it 
regularly. 


Even  where  information,  such  as  the 
number  of  securities  to  be  issued  upon 
the  exercise,  and  the  weighted-average 
exercise  price,  of  outstanding  options, 
warrants  and  rights,  otherwise  is 
available,  it  is  not  transparent  to 
investors.'*  The  amendments  enhance 
the  accessibility  of  this  informadon, 
thereby  making  it  easier  for  investors  to 
assess  the  impact  of  a  registrant's  equity 
compensation  policies  and  practices. 
Moreover,  the  amendments  present  the 
information  in  categories — ^plans  that 
have  been  approved  by  security  holders 
and  plans  that  have  not  been  approved 
by  security  holders— that  investors  have 
requested." 

The  following  table  reflects  the 
current  relevant  SFAS  123  disclosure 
requirements  for  stock-based 
compensation  ^^  and  the  new  disclostire 
required  by  the  amendments  being 
adopted  today,  as  adjusted  to  minimize 
redundancy  between  the  two. 


Equity  compensation  disclosure  item 

Required  by 
SFAS  123 

Required  by 
Item  201 

Required  by 
Item  601 

Location  of  diadosure  (flnwidal 

statementa/tonn  10-K/|proxy  by  slals- 

mant) 

Description  of  general  tenns  of  each  plan 

Yes  (146) 

Yes  (146) 

Yes  (1 47a). 

Yes  (H  47a) 

Yes  (H  47a) 

Yes  d  47a) 

Yes  (H  47a) 

Yes  (147a) 

Yes  (147a) 

No 

No 

Financial  Statatnanta 

Number  of  securities  authorized  for  grants  of 

No 

No 

No  ....; 

Financial  Statamanta 

options  or  other  equity  instruments. 
Numt)er  and  weighted-average  exercise  price 
of: 
Options  outstanding  at  t>eginnlng  of  year  ... 

No 

1^ 

Finar)cial  Stalamanin 

Options  outstanding  at  end  of  year 

Yes* 

No 

No 

No 

Options  exercisaljie  at  end  of  year 

Options  granted  during  year 

OpHons  exeicised  during  year 

No 

No 

v90  ■■••■•••■>•»••••■•>«■ 

No 

No 

Proxy  Statamant.** 
Financial  Stalaments. 
Fnandal  Statements. 
Financial  Statamantn 

Options  forfeited  during  year  ....„ 

Options  expired  during  year 

No 

No 

Financial  Statements. 
Financial  Statements. 

con^)ttlly,  including  any  arrangement  d>at  involves 
the  issue  or  graiit  of  options  or  shares  or  securities 
oftheoo^^>any." 

**  In  addition,  m^e  the  use  of  equity 
compensation  by  foreign  companies  is  increasing,  it 
still  trails  use  by  U.S.  con^Mnies.  See  Towers 
Petrin,  Stocdc  Optkms  Around  the  Worid  (2001). 

*<■  See  the  Letter  dated  Aprfl  2, 2001  from  Ardiur 
Andersen  LLP,  the  Letter  dated  AnU  17, 2001  from 
die  American  Institute  of  Certified  Public 
Accountants,  the  Letter  dated  March  20, 2001  from 
Emerson  Electric  Co.,  the  Letter  dated  March  26, 
2001  from  die  Institute  of  Management 
Accountants,  the  Latin  dated  April  12, 2001  from 
Microsoft  CorporMion,  the  Letter  datad  April  2. 
2001  from  PrioewateriiouseComMn  LLP.  die  NY 
State  Bar  Lettar  and  the  Letter  (Wed  March  30, 2001 
from  Veriaon  Communications.  These  commenters 
also  pointed  out  diat  duplicative  disclosure  is 
inconsistent  with  initiatives  that  we  Jointiy  have 
undertaken  with  tlie  accounting  proCnuion  to 
sinqilify  disdoaura  and  eUminatB  redundancies  in 
financial  reporting.  See  FASB  Business  Reporting 
Reeeardi  Praiect.  Aspoif  ofGAABSSCDixclotun 
BeqwrementM  Working  Group  (2001),  available  at 
http-J/wwwjarcjutgutMbiffiabnirTp/ 
mBP3pLPDF. 

■*>This  infaimation  is  required  by  peragtaph  46  of 
SFAS  123. 

•>  This  information  is  required  by  paragraphs 
47(a)  and  (c)  of  SFAS  123. 


>2  See  Aepoft  of  the  New  Yoric  Stock  Exchange 
Specml  Tmk  Force  on  StockhMer  Approval  Policy 
(Oct  1999)  (the  "NYSE  Task  Force  Report"),  at  14. 
available  at  http://wwwjiyse.com/pdfs/poIicy.pdf. 

>>  While  SFAS  123  requires  an  entity  to  provide 
a  description  of  each  stock-based  compensation 
plan,  these  descriptions  need  not  indicate  whether 
a  plan  has  been  approved  by  security  holders.  See 
paragraphs  46  and  362  of  SFAS  123. 

S4  Paragraph  46  of  SFAS  123  provides  for 
disclosure  of  the  number  of  shares  authorized  for 
giants  of  options  or  other  equity  instruments 
pursuant  to  stock-based  compensation  plans.  It  does 
not  qiecifically  require  disclosure  of  die  cumnt 
number  of  autnoriaed  shares  available  for  grant.  In 
addition,  it  may  be  difficult  for  investors  to 
determine  this  number.  Currentiy,  a  registrant 
submitting  an  equity  compensation  (rian  for 
security  holder  action  need  not  proWde  any  specific 
disdosure  about  its  odier  equity  compensation 
plans.  In  its  annual  study  on  stock  plan  dilution, 
die  Investor  Responsibility  Research  Center  found 
that  approximatefy  22%  of  the  companies  surveyed 
did  not  disclose  the  number  of  shares  available  for 
future  issuance  under  their  employee  stock  plans. 
See  the  IRRC  Dilution  Study. 

M  Paragraph  46  of  SFAS  123  provides  that  "(a]n 
entify  that  uses  equity  instruments  to  acquire  goods 
or  services  other  man  empfoyee  services  shall 
provide  disclosures  similar  to  diose  required  [for 
enqitoyee  transactions)  to  (he  extent  that  thoee 


disdosures  are  important  in  undentanding  the 
effects  of  diose  transactions  on  the  «Miirf«i 
statements"  (emphasis  added).  Consequendy,  a 
registrant  has  discretion  to  exclude  non-emplojree 
grants  and  awards  of  equity  instruments  frmn  its 
SFAS  123  disclosure.  In  addition,  registrants  need 
not  apply  the  disclosure  provisions  of  SFAS  123  to 
immaterial  items,  as  determined  based  on  a 
registrant's  particular  circumstances.  See  paragraph 
244  of  SFAS  123. 

■•See.  for  exanqile.  the  NYSE  Task  Force  Report 
n.  S2  ibove,  at  14  ("The  requisite  informatfoa  (to 
make  dilution  calculations)  is  not  consistandy 
available  in  any  one  place  or  format  in  cuipuratB 
disclosure  documents  *  *  *  .).  the  LeOar  dalad 
April  2. 2001  from  die  Association  of  Pablidy 
Traded  Companies  ("(t]he  sheer  volume  and 
complexity  of  most  corporate  compensation 
proposals,  coupled  %idth  stock  option  plans,  makes 
it  difficult  for  die  average  investor  to  interpret  and 
effectivriy  utilise  die  information  provided.")  and 
die  TIAA-CREF  Letter  ("(l]ack  of  transparency 
*  *  *  limits  die  afaiUty  of  shareholden*  *  *to 
protect  dtemselves  against  plans  diat  can  be  highly 
dilutive."). 

■'See  the  Proposing  Release  at  n.  17. 

**This  table  does  not  describe  all  of  the 
information  diat  registrants  must  disclose  undar 
SFAS  123. 
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Equity  compensation  disdoeure  Item 


Tenns    of   significant    modfications   of   out- 
standing awards. 
Range  of  exercise  prices  for  outstanding  op- 

UOOSa 

Weighted-average  exercise  price  of  outstanding 
options  and  similar  instruments. 

Weighted-average  remaining  contractual  life  of 
ouManding  options. 

Number  of  securities  remaining  available  for  fu- 
ture issuance. 

Deecilption  of  materiai  terms  of  each  plan  that 
has  not  twen  approved  by  security  holders. 

Fling  of  compensatoiy  plans  in  which  named 
executive  officers  and  directors  participate 
and  any  other  compensatory  plan  unless  im- 
malerial. 


Required  t>y 
SFAS  123 


Yes(1|47f) 
Yes  (H  48) 
Yes  (H  48) 
Yes  (H  48) 

No 

No 

No 


Required  t>y 
Item  201 


No  .. 

No.. 

Yes* 

No  .. 

Yes* 

Yes 

No.. 


Required  l>y 
Item  601 


No  . 
No  . 
No  . 
No. 
No  . 
No. 
Yes 


IjQcation  of  disclosure  (financial . 
statements/fomi  10-K/proxy  by  state- 
ment) 


Financial  Statements. 

Financial  Statements. 

Financial     Statements/Form     10-K/ 

Proxy  Statement- 
Financial  Statements. 

Fbnn  10-K/Proxy  Statement** 

Form  10-K/Proxy  Statement** 

Fbnn10-IC 


*Oisciosed  bv  category:  plans  approved  by  security  holders  and  plans  not  approved  l>y  securityholders. 
**May  be  mwrporated  by  reference  into  the  annual  report  on  Fbnn  10-K  by  including  in  proxy  statement 


C.  Location  of  Disclosure 

As  proposed,  registrants  were  to 
include  the  table  in  the  proxy  statement 
whenever  they  submitted  a 
compensation  plan  for  security  holder 
action  and  in  the  annual  report  on  Form 
10-K  in  all  other  years.  In  die  Proposing 
Release,  we  sought  comment  as  to 
whether  the  proposed  location  of  the 
^sclosure  was  appropriate.  Most 
commenters  suggested  that,  for 
consistency  andto  avoid  confusion,  we 
should  require  disclosure  in  the  same 
document  each  year.'*  Qtlng  the 
relevance  of  the  information  when 
electing  directors,  several  commenters 


Min  die  Proposing  Retoase.  we  also  sought 
coaMDent  as  to  wiiei^er  the  table  should  be  required 
ia  registration  statements  filed  under  the  Securities 
Act  of  1933  (15  U.S.C  §S  77a  ef  seq.].  While  no 
camnenter  favored  a  blanket  raquhement  for  all 
ngistration  statements,  two  coomenters  suggested 
tlMt  registrants  include  the  table  in  registration 
statements  filed  in  connection  with  initial  public 
oOarin^.  See  die  NYC  Bar  Letter  and  the  NY  State 
Bar  Letter.  Two  commenters  expressly  opposed  a 
ngistration  statement  disclosure  reqidrement.  See 
the  ABA  Letter  and  the  Letter  dated  )une  11 .  2001 
bom  the  New  York  Stock  Exchange  (the  "NYSE 
Letter").  Generally,  registrants  already  include 
infKiiMtlon  about  the  possible  effscts  of  future  sales 
at  securities,  including  outstanding  options,  in 
nf^tttaOon  statements  for  initial  pubUc  curings  to 
the  extant  that  this  infonnation  is  material.  Item  506 
of  RMiladon  S-K  |17  CFR  229J061  requires 
tptT<*r  inConnation  in  a  registsation  statement  filed 
in  connection  with  an  initial  pnblic  oflsring  about 
dihdion.  aa  wail  aa  with  respect  to  common  equity 
securities  diit  have  been  acquired  by  officers  and 
dincton.  In  addttioB.  Hem  20l(a)(2}  of  Regulation 
S-K.  (17  CFR  229.201(a)(2))  requires  disclosure  of 
the  amount  of  common  equity  that  is  subject  to 
fnitstandlng  options  or  warrant!.  Further 
infonnation  is  avinlable  pursuant  to'tlia  disclosure 
required  bv  Item  402  of  Regulation  S-K. 
Accordingly,  except  where  the  taUe  is  part  of  an 
asBual  rupnrt  on  Form  10-K  oi  KMCSB  that  is 
iacMpoiatei  *.iy  refsrence  into  a  prospectus,  we  are 
mN  THttndiig  die  disdoeure  rajuirements  to 
ngistration  rtrt— ^"'«  at  tUs  time.  See  Instruction 
10  ID  new  Itam  201(d)  of  Ragutation  S-B  and 
bMbnctiaB  10  to  new  ham  201(d)  of  Regulation  S- 
K. 


suggested  that  we  require  disclosure  in 
the  proxy  statement  in  all  instances, 
even  if  a  registrant  were  not  submitting 
a  compensation  plan  for  security  holder 
action.80  Other  commenters,  on  the 
other  hand,  recommended  that  we 
require  the  disclosure  only  in  the 
annual  report  on  Form  10-K."^ 

Although  the  idea  of  requiring  the 
disclosure  in  a  single  location  is 
appealing,  we  have  elected  not  to  do  so 
for  several  reasons.  If  we  adopted  a 
requirement  that  the  table  appear  only 
in  proxy  statements,  a  significant 
number  of  companies  whose  reporting 
obligations  arise  solely  imder  Section 
15(d)  of  the  Exchange  Act"  would  not 
be  subject  to  the  requirement.  These 
companies  are  not  required  to  prepare 
and  file  proxy  statements.  Further,  we 
are  not  persuaded  that,  as  a  general  rule, 
the  proposed  disclosure  is  material  to 
voting  decisions  by  security  holders 
other  than  those  relating  to 
compensation  plans.^^ 


We  also  do  not  believe  that  the  table 
should  be  located  exclusively  in  the 
annual  report  on  Form  lO-K.  Although 
the  annutd  report  on  Form  10-K  is  filed 
with  us.  a  registrant  is  not  required  to 
deliver  it  to  security  holders."  Thus, 
security  holders  must  take  some 
affirmative  action  to  obtain  the 
information."^  In  addition,  limiting  the 
table  to  the  annual  report  on  Form  10- 
K  would  misplace  the  disclosure  in 
those  cases  when  the  information  would 
be  useful  to  investors  in  assessing  the 
merits  of  a  compensation  plan 
submitted  for  security  holder  action.*" 


•oSee.  for  example,  the  ABA  Letter,  the  CD  Letter 
and  die  SWIB  Letter. 

•<  See.  for  example,  the  Letter  dated  March  29. 
2001  from  Ernst  kYoung  LLP,  the  Second  Lucent 
Letter  and  the  NYC  Bar  Letter. ' 

"  15  U.S.C.S  780(d). 

*>  Some  conunenters  argued  that  even  wiiere  e 
registrant  is  not  submitting  a  compensation  plan  for 
security  holder  action,  the  new  discloBure  contains 
ralevent  information  with  respect  to  the 
backgrounds  and  compensation  of  directors  and 
executive  officers  that  diould  be  available  for 
evaluation  in  coimection  with  the  election  of 
directors.  In  gennal.  we  find  tlie  relevance  of  the 
new  disclosure  to  be  some«irhat  attenuated  from 
decisions  regarding  the  election  of  directors. 
Moreover,  there  would  be  little  coimection  when  a 
nominee  has  not  served  previously  as  a  director  of 
the  registrant  Finally,  the  relevance  of  Itte  new 
disclosure  to  decisions  concerning  the 
remuneration  of  directors  and  officers  also  is 
questionable  because  the  table  requires  general 
inftmnation  that  does  not  specifically  identify 
director  and  executive  offiosr  awrards. 


**  Registrants  are  required,  however,  to  provlda 
security  holdera  with  an  annual  report  to  security 
holdera  pursuant  to  Exchange  Act  Rule  I4a-3(b)  (17 
CFR  240.l4a-3(b)|  w^en  soliciting  [wixies  in 
coimection  with  an  aimual  meeting  of  security 
holders  at  «HUch  directors  are  to  be  elected. 
Typically,  this  annual  report  to  security  holders 
includes  ttie  Ppfriai  statements  of  the  reglstniit. 
including  the  required  SFAS  123  disclosure.  In 
some  instances,  registrants  use  their  annual  report 
on  Form  10-K  to  satisfy  this  delivery  requiramanL 
See  Exchange  Act  Rule  14a-3(d)  (17  CFR  240.14a- 
3(d)]. 

u  Under  Exchange  Act  Role  l4a-3(bK10)  (17  CFR 
240.14a-3(b)(10)],  a  registrant  must  include  in  its 
proxy  statement  or  aimual  report  aa  undartaUng  to 
provide  without  charge  to  each  security  holder 
solicited,  upon  written  request,  a  copy  oi  die 
ngistiant's  annual  report  on  Form  lO-K.  Once  filed, 
the  annual  report  on  Form  10-K  also  is  available 
via  our  Electronic  DaU  Gathering,  Analysis  and 
Retrieval,  or  EDGAR,  system 

••Another  possible  location  for  die  taUe  is  dw 
annual  report  to  security  holden  required  liy 
Exchange  Act  Rule  14a-3(b).  This  altemative  has 
several  drawbacks,  however.  First  because  it  U  not 
considered  a  "filed"  document  the  annual  report 
is  not  subject  to  the  express  dvfl  Udiility  proviaiaas 
of  Section  18  of  the  Exchange  Act  (IS  VSXl  §  TSr). 
See  Exchange  Act  Rule  I4a-3(c)  [17  CFR  24ai49- 
3(c)).  Second,  ea  with  proxy  statamaols.  die  ^^ 
disclosure  would  not  apply  to  regiMrants  sab)eGt  to 
reporting  solely  under  Sectton  lS(d)  of  the 
Exchange  Act  Fhially,  because  priadpaUy  fiandal 
information  is  requited  to  be  included  in  die  annual 
report  Bon-flnancial  diacloaun  sndi  aa  die  table 
would  vpear  out  of  place. 
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We  have  concluded  that  the  best  way 
to  promote  consistency,  clarity  and 
relevant  placement  of  the  new 
information  is  to  require  that  the  table 
be  included  each  year  in  a  registrant's 
annual  report  on  Form  10-K*'  and, 
additionally,  in  the  proxy  statement 
when  the  registrant  is  submitting  a 
compensation  plan  for  security  holder 
action.^B  In  situations  where  a  registrant 
is  required  to  include  the  information  in 
both  filings,  it  may  satisfy  its  Form  10- 
K  disclosure  obligation  by  incorporating 
the  required  information  by  reference 
from  its  definitive  proxy  statement,  if 
that  statement  involves  the  election  of 
directors  and  is  filed  not  later  than  120 
days  after  the  end  of  the  fiscal  year 
covered  by  the  Form  10-K.** 

D.  Filing  Copies  of  Non-Security  Holder- 
Approved  Plans 

In  the  Proposing  Release,  we  sought 
comment  as  to  whether,  in  lieu  of,  or  in 
addition  to^  the  narrative  disclosure 
required  for  an  equity  compensation 
plan  that  has  been  adopted  without  the 
approval  of  security  holders,  a  registrant 
should  be  required  to  file  a  copy  of  the 
plan  as  an  exhibit  to  the  registrant's 
annual  report  on  Fbrm  10-K  for  the 
fiscal  year  in  which  the  plan  was 
adopted.'"  Several  commenters  favored 
a  filing  requirement  in  addition  to 
requiring  registrants  to  provide  narrative 
disclosure  of  the  "material  features"  of 
non-security  holder-approved  equity 
compensation  plans.'' 

Item  601(b)(10)  of  Regulation  S-K'2 
requires  registrants  to  file  material 
contracts  as  exhibits  to  many  of  their 
documents  filed  imder  the  Securities 
Act  of  1933  (the  "Securities  Act")  and 
the  Exchange  Act.  Of  particular 
relevance  is  the  provision  in  Item 
601(b)(10)(iii)  stating  that  "any 
management  contract  or  other 
compensatory  plan,  contract  or 
arrangement,  including  but  not  limited 
to  plans  relating  to  options,  warrants  or 
rights,  pension,  retirement  or  defeired 
compensation  or  bonus,  incentive  or 


"  See  revised  Item  12  of  Part  m  of  Form  10-K 
and  revised  Item  11  of  Part  m  of  Form  lO-KSB. 

■■See  new  Item  10(c)  of  Schedule  14A.  Proxy  or 
information  statement  disclosure  is  triggered  by  the 
submission  of  any  compensation  plan  for  security 
holder  action,  including  cash^inly  plans. 

■■Similar  incorporation  by  reference  is  permitted 
with  respect  to  the  other  disclosure  items  required 
by  Part  m  of  Form  lO-K  and  lO-KSB.  See  General 
Instruction  E(3)  to  Form  10-4CSB  and  General 
Instruction  G(3)  to  Form  10-^. 
^70  See  Section  UJiA  above. 

"  See,  for  example,  the  Cn  Letter,  the  SWIB  Letter 
and  the  TIAA-CREF  Letter.  Other  commenters 
suggested  that  we  require  registrants  to  file  copies 
of  all  equity  compensation  plans  (whether  or  not 
approved  t^  security  holden).  See  the  ABA  Letter 
and  the  NYSE  Letter. 

'217  CFR  229.601(b)(10). 


profit  sharing  *  *  *  in  which  any 
director  or  any  of  the  named  executive 
officers  of  the  registrant  •  •  * 
participates  shall  be  deemed  material 
and  shall  be  filed."  '^  Item 
601(b)(10)(iii)  also  states  that  "any  other 
management  contract  or  any  other 
compensatory  plan,  contract,  or 
arrangement  in  which  any  other 
executive  officer  of  the  registrant 
participates  shall  be  filed  unless 
immaterial  in  amoimt  or 
significance."'*  Some  commenters 
expressed  concern  that  non-security 
holder-approved  plans,  many  of  which 
exclude  executive  officers  and  directors, 
often  do  not  fall  within  these 
provisions.'* 

We  believe  this  concern  has  merit. 
Accordingly,  we  have  amended  Item 
601(b)(10)  to  require  registrants  to  file 
any  equity  compensation  plan  adopted 
without  the  approval  of  security  holders 
in  which  any  employee  (whether  or  not 
an  executive  officer  or  director  of  the 
registrant)  participates,  unless 
immaterial  in  amoimt  or  significance.'* 
Compliance  with  this  requirement 
should  ensure  that  significant  non- 
security  Holder-approved  plans  are 
available  to  investors."  Coupled  with 
the  required  narrative  description  of 
non-security  holder-approved  plans, 
investors  should  have  access  to 
complete  information  about  a 
registrant's  principal  equity 
compensation  plans. 

in.  Paperwork  Reduction  Act  Analysis 

The  amendments  contain  "collection 
of  information"  requirements  within  the 


"  17  CFR  229.601{b)(10}(iii)(A). 
Nondiscriminatory,  broad-based  compensatory 
plans,  contracts  or  arrangements  are  exempt  from 
diis  requirement.  See  Item  601(b)(lO)(iii)(B)(4)  (17 
CFR  229.601(b)(10)(iii)(B)(4)|. 

"Id. 

"  See.  for  example,  the  OI  Letter  and  the  Letter 
dated  March  29, 2001  from  the  Office  of  the  Sute 
Comptroller  of  the  State  of  New  York. 

'■  See  new  Item  601(b)(10)(iii)(B)  of  Regulation  S- 
B  117  CFR  228.601(b)(10)(iii)(B)l  and  new  Item 
601(b)(10)(iii)(B)  of  Regulation  S-K  (17  CFR 
229.G01(b)(10)(iii)(B)|.  This  is  consistent  writh  our 
action  in  1981  amending  then-I*em  7  of  Regulation 
S-K  to  reformulate  the  definition  of  "material 
contracts"  as  applied  to  remunerative  plans, 
contracts  or  arrangements.  See  Release  No.  33-6287 
(Feb.  6, 1981)  (46  FR  11952).  Previously,  we  had 
indicated  that  remuneration  plans  in  which 
directors  or  executive  officers  of  the  registrant  did 
not  participate  generally  did  not  need  to  be  filed  as 
exhibits.  See  Release  No.  33-6230,  Section 
n.A.2.b.i.  (Aug.  27,  1980)  |4S  FR  58822). 

"With  respect  to  an  existing  non-security  holder- 
approved  equity  compensation  plan  subject  to  new 
Item  601(b)(10)(iii)(B)  of  Regulation  S-B  or  new 
Item  601(b)(10)(iii)(B)  of  Relation  S-K  that  is  in 
effect  as  of  ihe  effective  date  of  these  amendments 
and  that  has  not  been  filed  previously,  a  copy  of 
the  plan  must  be  filed  as  an  exhibit  to  the  annual 
report  on  Form  10-K  or  10-KSB  filed  by  the 
registrant  for  its  firat  fiscal  year  ending  on  or  after 
March  15. 2002. 


meaning  of  the  Paperwork  Reduction 
Act  of  1995.  '8  or  PRA.  We  published  a 
notice  requesting  comment  on  the 
collection  of  information  requirements 
in  the  Proposing  Release,  and  submitted 
these  requirements  to  the  Office  of 
Management  and  Budget,  or  OMB,  for 
review.'^  Subsequently,  OMB  approved 
the  proposed  information  collection 
requirements. 

As  discussed  in  Section  I  above,  we 
received  several  comment  letters  on  the 
proposals.  We  have  made  a  number  of 
changes  to  the  proposals  in  res]X)nse  to 
these  comments.  Accordingly,  we  are 
revising  our  previous  burden  estimates. 
We  are  submitting  the  revised  estimates 
to  the  OMB  for  approval.**"  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to,  an 
information  collection  unless  it  displays 
a  currently  valid  OMB  control  number. 

A.  Summary  of  Amendments 

The  amendments  require  tabular 
disclosure  of  the  number  of  securities  to 
be  issued  upon  the  exercise,  and  the 
weighted-average  exercise  price,  of  all 
outstanding  options,  warrants  and  rights 
under  a  registrant's  equity 
compensation  plans,  as  well  as  the 
number  of  securities  remaining 
available  for  future  issuance  under  these 
plans  and  certain  related  information. 
Disclosure  is  to  be  made  in  two 
categories:  plans  that  have  been 
approved  by  security  holders  and  plans 
that  have  not  been  approved  by  security 
holders.  Registrants  must  include  the 
table  in  their  annual  reports  on  Form 
10-K  or  10-KSB,  and,  additionally,  in 
their  proxy  or  information  statements  in 
years  when  they  are  submitting  a 
compensation  plan  for  security  holder 
action.  Registrants  also  must  file  copies 
of  their  non-security  holder-approved 
plans  with  us,  unless  immaterial  in 
amount  or  significance.  Preparing  and 
filing  an  annual  report  on  Form  10-K  or 
10-KSB  is  a  collection  of  information. 
Similarly,  preparing,  filing  and 
disseminating  a  proxy  or  infonnation 
statement  is  a  collection  of 
information.**  The  collection  of 


^■44  U.S.C.  83501  ef  seq. 

'■Publication  and  submission  were  in  accordance 
with  44  U.S.C.  §  3507(d)  and  5  CFR  1320.11. 

■"llie  titles  for  the  collections  of  infonnation 
affected  by  the  amendments  are  (1)  "Regulation  14A 
(Commission  Rules  14a-l  through  14b-2  and 
Schedule  14A)."  (2)  "Regulation  14C  (Commission 
Rules  14C-1  through  14c-7  and  Schedule  14C), '  (3) 
"Form  10-K,"  (4)  "Form  10-KSB,"  (5)  "Regulation 
S-B"  and  (6)  "Regulation  S-K." 

f<  The  likely  respondents  subject  to  the  < 
collections  of  information  include  entities  whose 
reporting  obligations  arise  under  the  Exchange  Act. 
The  reporting  requirements  of  Section  13  of  die 
Exchange  Act  (15  U.S.C.  §  78ml.  as  well  as  the 
proxy  (Usclosure  requirements  of  Section  14  of  the 
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infonnation  is  mandatory  for  all 
registrants  and  there  is  no  mandatory 
retention  period  for  the  information 
cnllected  llie  collection  of  information 
will  not  be  kept  confidential. 

B.  Summary  of  Comment  Letters  and 
Revisions  to  Proposals 

We  requested  comment  on  the  PRA 
analysis  contained  in  the  Proposing 
Release.  We  received  six  comment 
letters  specifically  addressing  the 
estimated  paperwork  burden  associated 
with  the  collections  of  information."^ 
These  commenters  indicated  that  the 
amount  of  time  required  to  comply  with 
the  proposals  would  be  significant  for 
many  registrants  and  substantially 
greater  than  our  estimates.  One 
commenter  estimated  that,  if  adopted, 
the  propMals  would  add  at  least  iovi 
pages  to  its  disclosiue  documents  and. 
where  the  disclosure  appeared  in  the 
proxy  statement,  would  result  in 
additional  printing  costs  of  $100,000 
and  additicmal  mailing  costs  of  $200,000 
for  the  extra  pages.*^  Another 
commenter  suggested  that  we  offset  any 
increased  costs  to  registrants  by 
eliminating  current  requirements  that 
do  not  result  in  the  di«Josure  of  useful 
infarmation.**  A  third  commenter 
suggested  that  we  consider  providing  a 
model  form  of  disclosure  for  small 
businesses  to  reduce  thair  compliance 
burden.**  I 

In  response  to  these  comments,  we 
have  made  a  number  of  changes  to  the 
proposals,  including  eliminating  two  of 
the  proposed  tabular  columns  and 
permitting  aggregated  disclosure.  We 
also  are  permitting  registrants  with  non- 
security  nolder-approved  plans  to 
describe  the.  material  terms  of  these 
plans  by  cross-referencing  to  their  SFAS 
123  disclosure.  These  changes  will 
streamline  compliance  and, 
correspondingly,  reduce  the  burden  on 
registrants.  While  the  amendments 


Excbanga  Act.  apply  to  entitiet  that  have  securities 
ngistarad  under  Section  12  of  the  Exchange  Act  (15 
U.S.C.  S  TSll-  The  reporting  requirements  of  Section 
lS(d)  of  the  1^«'^hall^^>  Act  apply  to  entities  with 
eibc^e  registration  statements  under  th« 
Securities  Act  that  are  not  otherwise  subject  to  the 
registration  requirements  of  Section  12  of  the 
Exchange  Act 

•>  See  the  Letter  doted  April  17. 2001  from  the 
American  bistitute  of  Certified  Public  Accountants 
(the  "AICPA  Utter"),  the  Letter  dated  April  2, 2001 
from  die  Association  of  Publidy-Traded  Companies 
(the  "AFTC  Letter"),  the  Letter  dated  April  2. 2001 
from  Lucent  Technologies  Inc.  (the  "First  Lucent 
Letter"),  the  Letter  dated  May  22. 2001  from  the 
New  ^  urk  Slate  Bar  Association,  the  Letter  dated 
August  17. 2001  from  Leonard  S.  Stein  (the  "Stein 
Letter")  and  die  Letter  dated  August  26, 2001  from 
HendiickValer. 

■*  See  the  Letter  deted  April  9. 2001  from  Lucent 
Tedmoiogies  Inc. 

■*  See  the  APTC  Letter. 

••See  the  Stein  Letter. 


require  the  filing  of  non-security  holder^ 
approved  equity  compensation  plans 
unless  immaterial  in  amount  ot 
significance,  this  should  not  increase 
the  burden  for  registrants  signiJBcantly 
as  these  documents  are  readily  available 
and  will  be  filed  electronically. 

C.  Revisions  to  Reporting  and  Cost 
Burden  Estimates 

As  a  result  of  the  changes  described 
above  and  a  change  in  one  of  our 
underlying  assumptions,"*  the  reporting 
and  cost  burden  estimates  for  the 
collections  of  information  have 
changed.  Accordingly,  we  have  revised 
the  estimated  information  collection 
requirements  that  were  originally 
submitted  to  the  OMB.  With  respect  to 
Forms  10-K  and  10-KSB,  we  have 
increased  our  estimate  by  1,174  hours  in 
the  case  of  Form  10-K  and  increased 
our  estimate  by  707  hours  in  the  case  of 
Form  10-KSB.  With  respect  to 
Schedules  14A  and  14C,  we  have 
decreased  our  estimate  by  13,139  hotus 
in  the  case  of  Schedule  14A  and 
decreased  our  estimate  by  139  hours  in 
the  case  of  Schedule  14C. 

Our  estimates  are  based  on  several 
assumptions.  First,  we  estimate  that 
approximately  60%"'  of  the  registrants 
that  file  an  annual  report  on  either  Form 


10-K  or  10-KSB  maintain  equity 
compensation  plans  and  will  be 
required  to  provide  the  new  disclosure 
table."*  We  also  estimate  that 
approximately  20%"»  of  these 
registrants  maintain  non-security 
holder-approved  equity  compensation 
plans  and.  thus  will  be  required  to 
describe  the  material  features  of  these 
plans  and  file  copies  with  us  unless 
immaterial  in  amount  or  significance.*" 
We  further  estimate  that,  in  any  year, 
30%*i  of  ihe  registrants  with  equity 
compensation  plans  will  either  adopt  a 
new  plan  or  amend  an  existing  plan  to 
increase  the  number  of  securities 
authorized  for  issuance  imder  the  plan, 
thereby  triggering  proxy  or  information 
statement  disclosure.*^  In  this  situation. 


■■We  have  changed  our  assiunption  about  the 
number  of  registrants  with  equity  compensation 
plans  that,  in  any  year,  either  adopt  a  new  plan  or 
amend  an  existing  plan  to  increase  the  number  of 
securities  authorized  for  issuance  under  the  plan. 
In  the  Proposing  Release,  we  estimated  that  50%  of 
the  registrants  with  equity  compensation  plans 
would  either  adopt  a  new  plan  or  amend  an  existing 
plan  each  year.  Based  on  the  available  survey  data, 
we  have  revised  ttiis  assiunption  to  30%.  See  n.  91 
below. 

■'This  estimate  is  made  after  a  review  of 
available  survey  data,  which  varies  widely.  For 
example,  in  its  most  recent  study  of  the  "S&P  Super 
1 ,500"  (the  combination  of  the  SftP  500.  the  SAP 
MidCap  400  and  the  S&P  SmallCap  600).  the 
Investor  Responsibility  Research  Center  determined 
that,  of  the  1,157  companies  examined,  1,142 
(98.7%)  awarded  equity  to  some  pcirtion  of  their 
employees.  See  Investor  Responsibility  Research 
Center,  Potential  DUuti<m—2000.  The  Potential 
Dilution  from  Stock  Plans  at  the  S&P  Super  1^00 
Ctmpanies  (2000).  In  contrast,  a  Pilot  Survey 
conducted  1^  the  Bureau  of  Labor  Statistics  in  1999 
determined  that  22%  of  publicly-held  companies 
offered  stock  options  to  dieir  employees.  This 
survey  sampled  2.100  "establishments,"  of  which 
approximately  1  in  10  were  publidy-held 
companies.  See  Bureau  of  Labor  Statistics,  Pilot 
Survey  on  the  Incidence  afStoA  Options  in  Private 
Industry  in  1999,  (Oct  11, 2000).  available  at  httpJ 
/www.bls.gov/ncs/ocs/sp/ncni0001.txt  Further,  in 
the  Proposing  Release  we  sought  comment  as  to 
whether  our  estimates  of  the  burden  of  the 
proposed  collections  of  information  were  accurate. 
We  received  no  comment  letters  responding  to  that 
request.  Because  of  variations  in  the  available  data, 
we  also  have  estimated  the  reporting  and  cost 
burdens  for  the  proposed  collections  of  information 
assuming  that  98%  of  the  registrants  that  file  annual 
reporto  on  Form  10-K  or  10-KSB  maintain  an 
equity  compensation  plan  and  are  subject  to  the 
required  disclosure.  See  nn.  lOS  and  110  below. 


••Based  on  the  actual  number  of  registrants  filing 
annual  reports  on  Form  lO-K  and  lO-KSB.  we 
estimate  that  6.229  registranU  diet  file  on  Form  10- 
K  (10,381  X  60%)  maintain  equity  conqMosation 
plans  ("Form  10-K  niera")  and  2.185  registrants 
ttiat  file  on  Form  10-KSB  (3.641  x  60%)  maintain 
equity  compensation  plans  ("Form  10-4(SB  Filen"). 
win  the  Proposing  Release,  we  estimated  ttiat  this 
figure  was  25%.  The  available  survey  data  does  not 
appear  to  be  representative  of  the  general  registrant 
population.  See  William  M.  Mercer.  Inc..  Sqiuty 
Compensation  Sumy  (2001)  (48%  of  survey 
respondents  (83  participants)  maintained  non- 
securi^  holder-approved  stock  option  plans  for 
employees  below  management  level;  60%  of  such 
plans  most  prevalent  in  large  compmies  (more  than 
5.000  emplo^)):  IQuantic  Inc.,  Trends  in  Equity 
Compensation  1996-2000  (2000)  (27.3%  of  survey 
respondente  in  1999(161  participants)  maintained 
non-security  holder-approved  stock  option  plans, 
compared  to  3.2%  before  1996).  After  discussions 
with  several  compensation  profsssionals,  we 
reduced  our  estimate  to  20%. 

ao  We  estimate  that  of  the  F(»m  lO-K  Filefs.  1.246 
(6.229  X  20%)  maintain  a  non-security  holder- 
approved  equity  compensation  plan  ("Fonn  lO-K    . 
Filers  with  Non-Approved  Plans")  and  4.983  (6.229 
X  80%)  do  not  ("Form  10-K  Filers  with  Only 
Approved  Plans").  We  estimate  that  of  the  Form 
10-KSB  FUen.  437  (2,185  x  20%)  maintain  a  non- 
security  holder-approved  equity  conqiensation  plan 
("Form  10-KSB  FUere  witii  Non-Approved  Plans") 
and  1.748  (2,185  x  80%)  do  not  ("Form  10-KSB 
Filets  witii  Only  Approved  Plans"). 

•1  This  estimate  is  based  on  a  review  of  available 
survey  data.  In  its  most  recent  study,  the  Investor 
Responsibility  Research  Center  determined  that,  of 
1.157  conqianies  studied  in  calendar  year  2000. 337 
(29%)  presented  proposals  for  new  or  amended 
equity  compensation  plans  to  security  holders.  See 
Investor  Responsibility  Research  Center.  Fotentin/ 
Dilution— 2000,  The  Potential  IHhttiott  ftom  Stodc 
Plans  at  the  S&P  Super  1,500  Companies  (2000).  In 
its  most  recent  study.  Pearl  Meyers  k  Partnera 
found  that  new  plan  authorixattons  among  the  top 
200  compoaies  were  submitted  by  58  con^anies  in 
2000  (29%).  See  Peer)  Meyen  a  Partnen.  Inc..  2000 
Equity  Stake,  Study  cf  hkmaganeat  Equity 
ParticqKitiott  in  the  Top  200  Corpomtiaas  (2000). 
MWe  estimate  tiiat  of  die  Form  10-4C  Filen  widi 
Only  Approved  Plans,  1.495  (4.983  x  30%)  submit 
a  new  or  amended  equity  compensation  plan  for 
security  holder  approval  annually  ("Fonn  10-^ 
Filen  with  Only  Anvoved  Plans  Snbtsct  to  Section 
14")  and  of  the  Form  10-K  Filen  with  Non- 
Approved  Plans.  374  (1.246  x  30%)  stduit  a  new 
or  amended  equity  conqiensation  plan  far  security 
holder  approval  annually  ("Fonn  10-4C  nien  with 
Non-Approved  Plans  Subject  to  Section  14"). 
Similoriy,  we  estimite  that  of  die  Form  lO-KSB 
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we  have  assumed  that  a  registrant  will 
include  the  required  disclosure  in  its 
proxy  or  information  statement  and 
incorporate  that  disclosure  by  reference 
into  its  annual  report  on  Form  10-K  or 
10-KSB.  We  estimate  that 
approximately  28%  «3  of  the  registrants 
filhig  annual  reports  on  Form  10-K  or 
10-KSB  are  subject  to  Section  13  of  the 
Exchange  Act  by  virtue  of  Section  15(d) 


of  the  Exchange  Act  and.  thus,  do  not 
file  proxy  or  information  statements.®* 
and  that  approximately  98%®^  of  the 
registrants  file  proxy,  rather  than 
information,  statements  in  connection 
with  their  annual  meeting  of  security 
holders  at  which  directors  are  to  be 
elected.®*  Finally,  we  estimate  that 
preparation  of  the  required  tabular 
disclosure  will  take  two  burden  hours 

Table— Burden  Hour  Estimates 


and.  where  required,  preparation  of  the 
description  of  the  material  features  of  a 
non-security  holder-approved  equity 
compensation  plan  will  take  two  burden 
hours.®' 

Our  revised  estimate  of  the  total 
burden  hours  of  the  required  collections 
of  information  is  set  forth  in  the 
following  table. 


Rlings/year 

Estimated  burden  hours/flUng 

Estimated  burden  hours/ 
year 

Estimated 
fiiings^ear 

Estimated 
filings  sub- 
ject to  tab- 
ular 
disctosre 

Estimated 
filings  sub- 
ject to  tab- 
ular and 
narrative 
disdosrue 

Before 
amendments 

Adjusted  for 
tabular  dis- 
closure 

Adjusted  for 

tabular  and 

narrative 

disclosure 

'  Fbrm 

Before 
amend- 
ments 

After 
amend- 
ments 

(A) 

(B) 

(C) 

(D) 

(E)®® 

(F)«® 

(G)  = 
(A)  X  (D) 

(H)  = 

0-K 

10^<SB ™ 

14A 

14C 

10.381 

3.641 

9,892 

253 

'00  3,907 

102  1.371 

1041423 

10630 

101977 

103343 

105356 

1077 

430 

294 
18.2 
18.1 

430.4 

294.4 

18.3 

18.2 

430.6 

294.6 

18.4 

18.3 

4,463,830 

1.070.454 

179,966 

4,582 

4,469,691 

1,072.511 

182.101 

4.626 

Total 

5.718,832 

5,728,929 

Filers  with  Only  Approved  Plans.  524  (1.748  x 
30%)  submit  a  new  or  amended  equity 
compensation  plan  for  security  holder  approval 
annually  ("Fonn  10-KSB  Filers  with  Only 
Approved  Plans  Subject  to  Section  14")  and  of  the 
Form  10-KSB  Filers  with  Non-Approved  Plans,  131 
(437  X  30%)  submit  a  new  or  amended  equity 
compensation  plan  for  security  holder  approval 
aimually  ("Form  10-KSB  Filers  with  Non- 
Approved  Plans  Subject  to  Section  14"). 

"  This  estimate  is  based  on  a  comparison  of  the 
actual  number  of  registrants  filing  annual  reports  on 
Form  10-K  or  10-KSB  during  the  2000  fiscal  year 
(10,381  -I-  3,641  3  14,022)  with  the  actual  number 
of  registrants  filing  proxy  or  information  statements 
during  the  2000  fiscal  year  (9,892  +  253  =  10.145), 
or  10,145/14,022. 

"<Thus,  we  have  subtracted  419  registrants  (1.495 
X  28%)  from  the  group  of  Form  10-K  Filers  with 
Only  Approved  Plans  Subiect  to  Section  14, 105 
registrants  (374  x  28%)  from  the  group  of  Form  10- 
K  Filers  with  Non-Approved  Plans  Subject  to 
Section  14, 147  registrants  (524  x  28%)  from  the 
group  of  Fonn  10-KSB  Filers  with  Only  Approved 
Plans  Subject  to  Section  14  and  37  registrants  (131 
X  28%)  from  the  group  of  Form  10-KSB  Filers  with 
Non- Approved  Plans  Subject  to  Section  14. 

°>  This  estimate  is  based  on  a  comparison  of  the 
actual  number  of  registrants  filing  proxy  statements 
during  the  2000  fiscal  year  (9,982)  with  the  actual 
number  of  registrants  filing  infonnation  statements 
during  the  same  period  (253).  or  9.962/10,145. 

"•Thus,  we  estimate  that  of  the  1 ,076  Form  10- 
K  Filers  with  Only  Approved  Plans  Subject  to 
Section  14, 1,054  (1,076  x  98%)  will  file  proxy 
statements  and  22  will  file  information  statements, 
of  die  269  Form  10  x  K  Filers  with  Non-Approved 
Plans  Subject  to  Section  14, 264  (269  x  98%)  will 
file  proxy  statements  and  five  will  file  information 
statements,  of  the  377  Form  10-KSB  Filers  with 
Only  Approved  Plans  Subject  to  Section  14,  369 


(377  X  98%)  will  file  proxy  statements  and  eight 
will  file  information  statements  and  of  the  94  Form 
10-KSB  Filers  with  Non-Approved  Plans  Subject  to 
Section  14. 92  (94  x  98%)  will  file  proxy  statements 
and  two  will  file  infonnation  statements. 

"'Even  though  we  have  streamlined  compliance 
in  order  to  reduce  the  burden  on  registrants,  we 
-have  not  reduced  the  number  of  estimated  burden 
hours  to  prepare  the  required  disclosure.  This 
decision  is  in  response  to  comments  that  our  initial 
burden  hour  estimate  was  too  low.  See  the  AICPA 
Letter  and  the  First  Lucent  Letter. 

o«  We  estimate  that  registrants  will  prepare  50% 
of  the  required  disclosure  and  outside  counsel  will 
prepare  die  remaining  50%.  Accordingly,  this 
estimate  reflects  the  addition  of  one  burden  hour  to 
prepare  the  required  tabular  disclosure.  See  n.  97 
above  and  the  accompanying  text. 

"^We  estimate  that  registrants  will  prepare  50% 
of  the  required  disclosure  and  outside  counsel  will 
prepare  the  remaining  50%.  Accordingly,  this 
estimate  reflects  the  addition  of  two  burden  hours 
to  prepare  the  required  tabular  and  narrative 
disclosure.  See  n.  97  above  and  the  accompanying 
text. 

loo  We  arrived  at  this  estimate  by  taking  the 
.  number  of  Form  10-K  Filers  (see  n.  88  above)  and 
subtracting  (a)  the  number  of  Form  10-K  Filers  with 
Non-Approved  Plans  (see  n.  90  above)  and  (b)  the 
number  of  Form  10-K  Filers  with  Only  Approved 
Plans  Subject  to  Section  14  (see  nn.  92  and  94 
above),  or  (6.229  -  1,246  -  1.076). 

'°>  We  arrived  at  this  estimate  by  taking  the 
number  of  Form  10-K  Filers  with  Non-Approved 
Plans  (see  n.  90  above)  and  subtracting  the  number 
of  Form  10-K  Filers  with  Non-Approved  Plans 
Subject  to  Section  14  (see  nn.  92  and  94  above),  or 
(1,246-  269). 

i<"  We  arrived  at  this  estimate  by  taking  the 
number  of  Form  10-KSB  Filers  (see  n.  88  above) 
and  subtracting  (a)  the  number  of  Form  lO-^CSB 


Filers  with  Non-Approved  Plans  (see  n.  90  above) 
and  (b)  the  nimiber  of  Form  10-KSB  Filers  with 
Only  Approved  Plans  Subject  to  Section  14  (see  nn. 
92  and  94  above),  or  (2,185  -  437  -  377). 

«>'  We  arrived  at  this  estimate  by  taking  the 
number  of  Form  10-KSB  Filers  with  Non-Approved 
Plans  (see  n.  90  above)  and  subtracting  the  number 
of  Form  10-KSB  Filers  with  Non-Approved  Plans 
Subject  to  Section  14  (see  nn.  92  and  94  above),  or 
(437  -  94). 

">*  We  arrived  at  this  estimate  by  talcing  the 
number  of  Form  10-K  Filers  with  Only  Approved 
Plans  Subject  to  Section  14  that  will  file  proxy 
statements  and  adding  the  number  of  Form  10-KSB 
Filers  with  Only  Approved  Plans  Subject  to  Section 
14  that  will  file  proxy  statements  (see  n.  96  above), 
or  (1,054 -t- 369). 

">'  We  arrived  at  this  estimate  by  taking  the 
number  of  Form  10-K  Filers  with  Non-Approved 
Plans  Subject  to  Section  14  that  will  file  proxy 
statements  and  adding  the  number  of  Form  10-KSB 
Filers  with  Non-Approved  Plans  Subject  to  Section 
14  that  will  file  proxy  statements  (see  n.  96  above), 
or  (264  ■¥  92). 

i<»  We  arrived  at  this  estimate  by  taking  the 
number  of  Form  10-K  Filers  with  Only  Approved 
Plans  Subject  to  Section  14  that  will  file 
information  statements  and  adding  the  number  of 
Form  10-KSB  Filers  with  Only  Approved  Plans 
Subject  to  Section  14  that  will  file  information 
statements  (see  n.  96  above),  or  (22  *  8). 

">'  We  arrived  at  tinis  estimate  by  taking  the 
number  of  Form  10-K  Filers  »vith  Non-Approved 
Plans  Subject  to  Section  14  tiiat  wrill  file 
information  statements  and  adding  the  number  of 
Form  10-KSB  Filers  with  Non-Approved  Plans 
Subject  to  Section  14  that  will  file  information 
statements  (see  n.  96  ebove),  or  (5  -t-  2). 
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In  addition  to  the  internal  hours  they 
will  expend.i°«  we  expect  that 
registrants  will  retain  outside  counsel  to 
assist  in  the  preparation  of  the  required 
disclosures.^'"  The  total  dollar  cost  of 
complying  with  Form  lO-K  and  Form 
10-KSB.  revised  to  include  outside 
counsel  costs  expected  from  the 
amendments,  is  estimated  to  be 
$2,345,268,300  for  Form  10-K,  an 
increase  of  $1,758,300  from  the  current 
annual  burden  of  $2,343,510,000,  and 
$562,605,100  for  Form  10-KSB,  an 
increase  of  $617,100  from  the  current 
annual  burden  of  $561,988,000.  The 
total  dollar  cost  of  complying  with 
Regulations  14A  and  14C,  revised  to 
include  outside  coimsel  costs  expected 
bom  the  amendments,  are  estimated  to 
be  $93,254,500  for  Regulation  14A,  an 
increase  of  $640,500  from  the  aurent 
annual  burden  of  $92,614,000.  and 
$2,382,200  for  Regulation  14C,  an 
increase  of  $13,200  from  the  current 
annual  burden  of  $2,369,OOO.iio 

D.  Request  for  Comment 

We  request  comment  in  order  to  (a) 
evaluate  whether  the  collections  of 
information  are  necessary  for  the  proper 
poformance  of  oiu  functions,  including 
whether  the  information  will  have 
practical  utility,  (b)  evaluate  the 
accuracy  of  our  estimate  of  the  burden 
of  the  collections  of  information,  (c) 
determine  whether  there  are  ways  to 
enhance  \he  quality,  utility  and  clarity 
of  the  information  to  be  collected  and    ^ 
(d)  evaluate  whether  there  are  ways  to  ' 


■"■Assuming  that  98%  of  the  registrants  that  file 
annual  raports  on  Fonn  lO-K  or  lO-KSB  maintain 
an  equity  compensation  plan  and  are  subject  to  the 
required  disdmure,  the  estimated  burden  hours  per 
ymt  resulting  from  the  amendments  would  be 
16,511  hours,  increasing  this  estimate  to  5,735,343 
hours. 

"".One-half  of  the  total  burden  resulting  from  the 
amendments  is  reflected  as  burden  hours  and  the 
remainder  is  reflected  in  the  total  cost  of  complying 
with  the  information  coUection.requirements.  We 
htm  used  an  estimated  hourly  rate  of  S300.00  to 
detarmine  the  estimated  cost  to  respondents  of  the 
disclosure  prepared  by  outside  counsel.  We  arrived 
al  diis  hourly  rate  estimate  after  consulting  with 
several  private  law  firms. 

'  ">11iese  cost  burden  increases  reflect  a  change 
in  our  assumption  of  the  number  of  registrants  with 
equity  compoisation  plans  that  either  adopt  a  new 
plan  or  unend  an  exirting  plan  to  increase  the 
number  of  securities  authorized  for  issuance  under 
the  plan  (see  n.  85  above)  and  a  change  in  the 
estimated  hourly  rate  of  outside  counsel.  With 
respect  to  Forms  10-K  and  10-KSB,  we  increased 
our  estimate  by  $937  JOO  in  the  case  of  Form  10- 
K  and  increased  our  estimate  by  $483,100  in  the 
case  of  Form  10-4CSB.  With  respect  to  Schedules 
14A  and  14C.  we  decreased  oui  estimate  by 
$8,089^00  in  the  case  of  Schedule  14A  and 
deoeased  our  estimate  by  $209,800  in  the  case  of 
SdMNlule  14C  Assuming  that  98%  of  the  registrants 
dut  file  annual  reports  on  Form  10-K  or  10-KSB 
maintain  an  equity  compensation  plan  and  are 
subfact  to  the  required  disclosure,  the  estimated 
coat  tanrden  per  year  resulting  from  the 
)  would  be  $4,946,400. 


minimize  the  burden  of  the  collections 
of  information  on  those  who  respond, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.*^* 

Any  member  of  the  public  may  direct 
to  us  any  comments  concerning  the 
accuracy  of  this  burden  estimate  and 
any  suggestions  for  reducing  this 
burden.  Persons  who  desire  to  submit 
comments  on  the  collection  of 
information  requirements  should  direct 
their  comments  to  the  OMB,  Attention: 
Desk  Officer  for  the  Securities  and 
Exchange  Commission.  Office  of 
hiformation  and  Regulatory  Afiiairs. 
Washington,  DC  20503,  and  send  a  copy 
of  the  comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW., 
Washington.  DC  20549.  with  reference 
to  File  No.  S7-04-01.  Requests  for 
materials  submitted  to  the  OMB  by  us 
with  regard  to  this  collection  of 
information  should  be  in  writing,  refer 
to  File  No.  S7-04-01  and  be  submitted 
to  the  Securities  and  Exchange 
Commission,  Records  Management, 
Office  of  Filings  and  Information 
Services,  450  Fifth  Street  NW.. 
Washii^on,  DC  20549.  Because  the 
OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,  your  comments  are 
best  assured  of  having  their  full  effect  if 
the  OMB  receives  them  within  30  days 
of  publication. 

rv.  Costs  and  Benefits  of  Final  Rules 

A.  Background 

The  use  of  equity  compensation, 
particularly  stock  options,  has  grown 
significantiy  during  the  last  decade.*" 
Consequently,  existing  security  holders 
may  face  higher  levels  of  dilution  of 
their  ownership  interests  as  some 
companies  issue  more  shares  of  their 
stock  to  employees.  **3  Since  the 


distribution  of  equity  may  result  in  a 
significant  reallocation  of  ownership  in 
an  enterprise  between  existing  security 
holders  and  management  and 
employees,  investors  have  a  strtmg 
interest  in  understanding  a  registrant's 
equity  compensation  program.**'* 
Until  recentiy,  security  holder 
approval  was  required  for  most  equity 
compensation  plans.  However,  as 
approval  requirements  have  been 
relaxed**'  and  as  opposition  to  these 
plans  has  grown.**"  an  increasing 
ntunber  of  registrants  have  adopted 
stock  option  plans  without  the  approval 
of  security  holders,**^  thus  potentially 
obscuring  investors'  ability  to  assess  the 
dilutive  efiiact  of  a  registrant's  equity 
compensation  program.  Our  current 
rules  do  not  require  that  a  registrant 
disclose  specific  information  about  its 
non-security  holder-approved  equity 
compensation  plans.**'  Nor  do  current 


>  •!  Comments  are  requested  pursuant  to  44  U.S.C. 
3506(c)(2)(B). 

<"A  study  of  stock-based  pay  practices  at  the 
nation's  200  largest  corporations  indicates  that 
these  companies  allocated  15.2%  of  outstanding 
shares  (calculated  on  a  fully-diluted  basis)  for 
management  and  employee  equity  incentives  in 
2000.  compared  to  only  6.9%  in  1989.  See  Pearl 
Meyers  ft  Partners.  Inc..  2000  Eqtiity  Stake.  Study 
of  Management  Equity  Pattteipation  in  the  Top  200 
Corporations  (2000).  Both  the  size  of  individual 
awards  and  the  nuiid)er  of  companies  that  use 
equity  tsoadly  throughout  the  organization  have 
increased  significantly.  See  Core.  Guay  and  Larcker, 
Executive  Equity  Compensation  and  Incentives:  A 
Survey,  Working  Paper.  University  of  Pennsylvania 
(2001).  at  5-7. 

i"This  question  should  be  considered  in  die 
context  of  any  open  market  stock  repurchase 
program  that  has  been  instituted  by  a  registrant 
Repurdiases  by  its  own  securities  by  a  registrant 
under  such  a  program  may  mitigate  the  dilutive 


effects  of  the  registrant's  equity  compensation 
program. 

"*  There  is  evidence  that  companies  wifli  high 
levels  of  dilution  earn  lowrer  market-adjtisted 
returns  in  fiiture  periods  than  companies  with 
comparative^  lower  levels  t>f  dilution.  See  Garvay 
and  Milboum,  Do  Stock  Ibices  Incoipotate  the 
Potential  DUutitm  ofEmpiayee  Stock  Options?, 
Working  Paper,  Claremont  Graduate  Univvnity  ft 
Washington  University  in  St  Louis  (2001),  at  2-3. 
But  see  Core,  Guay  and  Larcker.  Ssacirtfva  Smutty 
Compensatiaa  and  Incentives:  A  Sonny,  Working 
Paper,  Unive^ty  of  Pennsylvania  (2001) 
(discussing  the  difficulty  in  docummting  a 
relationship  between  equity  compensation  and 
corporate  performance). 

> »  See  Release  No.  34-41479  Oune  4. 1909)  {64 
FR  316671  (under  NYSE  listing  standards,  security 
holder  approval  not  required  if  plan  is  "broadly- 
based":  that  is,  at  least  a  majrai^  of  die  registrant's 
full-time  employees  are  allele  to  participatB  and 
at  least  a  maiority  of  the  shares  underlying  options 
actually  granted  are  to  employees  who  are  not 
officen  or  directon):  Release  No.  34-37260  (May 
31 ,  1996)  (61  FR  30376)  (security  holder  approval 
requirement  of  Exchange  Act  Rule  16b-3  (17  CFR 
240.16b-^]  eliminated).  See  also  the  Proposing 
Release  at  n.  21. 

"•According  to  tha  Investor  ResponsiUlity 
Research  Centar,  the  average  aagatiTe  vota  on  stock 
option  plans  submitted  for  security  holder  action  in 
2000  was  20.7%,  up  from  17.4%  in  1997.  In 
addition,  in  2000  a  relatively  large  numfan  of  stock    . 
plan  proposals  were  rejected.  See  Invattor 
Responsftiility  Research  Center,  Potentfo/  DOiOkm^ 
2000,  The  Potential  Dilution  from  Stock  Mans  at  the 
S»P  Super  1 ,500  Companies  (2000)  (the  "QtRC 
Dilution  Study'1. 

"'  See  Gillan,  Option-based  CompeasaUaa: 
Panacea  or  Pandora's  Box?,  Journal  of  Applied 
Corporate  Finance  (2001)  115-128. 

"•Our  rules  require  proxy  statement  diadocura 
of  the  material  fintures  of  a  compensation  plan 
being  submitted  for  security  holder  action.  See  Item 
10(aHl)  of  Schedule  14A.  This  diadoaon  does  not 
reach  a  plan  that  is  never  submitted  far  security 
holder  action.  While  Itam  402(c)  of  Ragulation  S- 
B  (1 7  CFR  228.402(c))  and  Item  402(c)  of  RagnlaHon 
S-K  (17  (TR  229.402(c)]  tequin  diadonire  of  die 
nudiber  of  stock  opdoos  gcuted  during  die  last 
fiscal  year,  this  diackMura  only  covers  the  namad 
executive  olBcan  of  the  regisliint  (as  defined  in  ttw 
item).  See  d$o  Bam  402(b)(2)Qv)(B)  of  Ragolation 
S4  [17  CFR  22«.402(bX2)av)(B)l  and  Itam^ 
402(b)(2)(iv)(B)  of  Ragidation  S-K  [17  CFR 
229.402(bK2XiT)(B)). 
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financial  reporting  disclosiue  rules 
require  that  non-security  holder- 
approved  plans  be  identified.*-** 

Consequently,  it  is  often  difficult  for 
investors  to  determine  whether  they 
have  adequate  information  about  a 
registrant's  equity  compensation 
program.  In  response  to  ongoing 
investor  concerns,**"  in  January  2001 
we  proposed  amendments  to  our  rules 
to  enhance  the  quality  of  information 
available  to  investors  about  equity 
compensation  plans.*** 

B.  Response  to  Comment  Letters 

In  the  Proposing  Release,  we  noted 
that  registrants  would  incur  costs  ia 
complying  with  the  proposals.  We  also 
noted  that  these  costs,  to  the  extent  that 
they  could  be  estimated,  would  not  be 
significant,  as  the  required  disclosure 
can  be  derived  bom  information  that  is 
readily  available  to  registrants  through 
the  routine  administration  of  their 
equity  compensation  programs.  We 
requested  comment  on  the  costs  and 
benefits  of  the  proposals.  Of  the 
comment  letters  we  received,  22 
respondents  discussed  the  costs  and 
benefits  associated  with  the 
proposals.***  Most  of  the  comment 


"•Although  finandaLraporting  disclosure 
requirements  concerning  stock-bued  compensation 
'  are  extensive,  they  do  not  require  the  identification 
of  non-security  holder-approved  equity 
compens^on  plans.  See  paragraph  46  of  Statement 
of  Financial  Accounting  Standards  No.  123. 
Accountu^/br  Stock-Based  Qxnpensation  (Oct. 
199S)  ("SFAS 123").  Given  its  recent 
comprehensive  prefect  on  accounting  for  stock- 
baaed  compensation  and  its  current  lengthy  agenda, 
it  is  not  expected  that  the  FASB  will  revisit  this 
atdifect  in  the  immediate  future.  Thus,  it  is  unlikely 
Oat  Hu  FASB  could  address  this  matter  through  a 
technical  enhancement  of  its  disdosure 
requirements  in  the  near  term. 

>*>  See  the  Proposing  Release  at  n.  1 7.  See  also 
the  Lettnr  dated  October  16. 2001  from  Sarah  A3. 
Testik.  Executiva  J}irector,  Coundl  of  Institutional 
Investors  to  Jonathan  G.  Katz. 

lai  Certain  equity  awards,  such  as  Mock  bonuses 
and  restricted  stock  purchases  fat  a  nominal  price, 
may,  in  some  situatioiis,  be  more  dilutive  from  an 
economic  standpoint  flian  options,  warrants  and 
ri^ts.  WhUe  the  amendments  apply  to  all  types  of 
equity  compensation,  for  two  reasons  our 
discussion  focuses  primarily  on  stock  options.  First 
they  represent  die  most  popular  form  of  equity 
compensation  uaed  today.  It  is  estimated  diat  more 
than  80%  of  the  securities  reserved  for  conversion 
and  exardaa  by  U.S.  regiMrantt  relate  to  stock 
^^ona.  See  Huaon,  Scott  and  Wier,  Eamingt 
Dilution  and  the  ExplanataryPotmc^  Earnings  for 
Retunu.  The  Accounting  Review  (2001).  Second, 
moat  altamattve  forms  of  equity  compensation 
involve  iasuad  aacurities.  Conaequantly.  their 
dilative  effect  may  already  have  occurred  ^d  is 
likely  to  be  reflected  in  the  basic  eamings-per-share 
computation  and  security  holden'  equity  data. 

1**  These  commenters  induded  seven  individual 
and  institutional  investon.  four  registrants  and 
registrant  associations,  one  salf-ragulatory 
organiatioa  and  10  nwmbers  of  the  executive 
oompaasation  consulting,  accounting  and  legal 
uumiunities. 


letters  addressed  these  matters  in 
general  terms. 

Several  respondents  asserted  that, 
because  the  proposals  duplicated 
disclosure  a&eady  required  in 
registrants'  audited  financial  statements, 
the  cost  of  providing  information  to 
investors  would  increase  without  any 
useful  benefit.  **3  hi  response  to  these 
comments,  we  have  revised  the 
proposals  to  eliminate  redtmdant 
disclosine  and  to  minimize  the  overlap 
with  financial  reporting  requirements, 
thereby  reducing  the  cost  of  compliance. 
As  discussed  in  Subsection  C  below,  the 
amendments  will  enhance  the  quality  of 
the  disclosiue  available  to  investors 
about  the  dilutive  effect  of  registrants' 
equity  compensation  programs. 

Other  respondents,  while  generally 
supporting  the  proposals,  suggested  that 
we  scale  back  the  required  disclosure  to 
reduce  compliance  costs.  For  example, 
some  respondents  indicated  that 
requiring  plan-by-plan  disclosure  would 
create  an  undue  burden  for  registrants 
without  providing  an  incremental 
benefit  to  investors.***  In  response  to 
these  comments,  we  have  revised  the 
proposals  to  permit  aggregated 
disclosiue  of  information  about  plans 
and  individual  equity  compensation 
arrangements  and  to  allow  the  required 
narrative  summary  of  a  non-security 
holdei^approved  stock  option  plan  to  be 
provided  by  a  cross-reference  to  a 
description  of  the  plan  in  a  registrant's 
financial  statements.***  Some 
respondents  suggested  that  we  expand 
the  required  disclosure  to  include 
additional  information,  such  as 
weighted-average  exercise  price  data 
and  information  about  existing  equity 
compensation  plans  being  submitted  for 
security  holder  action.  They  also 
requested  that  we  require  the  filing  of 
non-seciuity  holder-approved  equity 
compensation  plans.  We  have  made 
these  changes.**" 

Most  respondents  suggested  that  the 
proposed  disclosure  be  required  in  the 
same  document  each  year,  to  both 
streamline  compliance  and  to  minimize 
investor  confusion.  While  we  carefully 
considered  this  suggestion,  ultimately 
we  concluded  that  these  concerns  were 


outweighed  by  the  need  for  consistent 
application  of  the  disclosure  to  all 
registrants.**'  Accordingly,  the  required 
disclosure  is  to  be  provided  each  year  in 
a  registrant's  annual  report  on  Form  10- 
K  or  10-KSB  and,  additionally,  in  the 
proxy  or  information  statement  in  years 
when  the  registrant  is  submitting  a 
compensation  plan  for  security  holder 
action. 

C.  Benefits 

1.  Disclosure  of  Non-Sectuity  Holder- 
Approved  Plans 

New  Item  201(d)(1)  of  Regulation  S- 
K  and  Regulation  S-B  requires 
registrants  to  disclose  whether  they 
have  one  or  more  non-security  holder- 
approved  stock  option  plans  by 
separately  providing  information  about 
the  dilutive  effects  of  these  plans.  New 
Item  201(d)(3)  of  Regulation  S-K  and 
Regulation  S-B  requires  that  this 
disclosiue  be  accompanied  by  a 
narrative  summary  of  the  material 
features  of  each  non-security  holder^ 
approved  plan.  Also,  as  amended  Item 
601(b)(10)  of  R^ulation  S-K  and 
Regulation  S-B  requires  registrants  to 
file  a  copy  of  any  non-security  holder- 
approved  equity  compensation  plan 
with  us  imless  the  plan  is  immaterial  in 
amotmt  or  significance. 

Presentiy,  it  is  difficult  for  investors 
to  ascertain  whether  a  registrant  has 
adopted  a  non-security  holder  approved 
sto<i  option  plan.**"  LF  a  plan  is  broad- 
based,  restricts  or  prohibits  the 
participation  of  officers  and  directtxs 
and  does  not  permit  the  grant  of  tax- 
qualified  stou  options,  rar  instance,  it 
is  unlikely  to  require  security  holder 
approval.  Frequently,  investors  must 
examine  the  required  public  filings  of  a 
registrant  made  over  several  years  in 
order  to  identify  the  registrant's  stock 
option  plans  and  determine  if  they  have 
been  approved  by  security  holders.  Even 
when  a  non-security  holder-approved 
plan  is  identified,  information  about  the 
plan  may  be  limited  since  it  may  not  be 
subject  to  our  disclosure  rules  and  may 
not  be  filed  with  us.  The  amendments 
will  enable  investors  to  ascertain  if  a 
registrant  has  adopted  a  non-security 
holder  approved  plan  and  highlight  a 


1*3  See.  for  example,  the  Lener  dated  April  2, 
2001  from  Arthur  Andersen  LLP  (the  "AA  Letter"), 
the  Letter  dated  April  17, 2001  from  the  American 
Institute  of  Certified  Public  Accountants  (the 
"AICPA  Letter"),  the  Letter  dated  March  29, 2001 
from  Emerson  Electric  Co.,  the  Letter  dated  April 
12. 2001  from  Microsoft  Corporation  and  the  Letter 
dated  April  2, 2001  from  PricewaterhouseCoopers 
LLP  (the  "PWC  Letter"). 

>^  See,  for  exanqile,  the  Letter  dated  March  29. 
2001  from  Ernst  ft  Young  LLP  and  the  Letter  dated 
April  2, 2001  from  Lucent  Technologies  Inc. 

i»  See  Sections  ILA J,  n.AB.3  and  UJiA  above. 

i»See  Secttons  ILA.l  and  II.A.2  above. 


<*''  See  Section  n.C  above. 

1 "  Available  information  on  non-security  bolder- 
approved  stock  option  plans  is  sparse.  See  William 
M.  Mercer,  Inc  Equity  Compensation  Survey  (2001) 
(48%  of  survey  respondents  (83  partidpants) 
maintained  non-security  holder.«pproved  stock 
option  plan  for  anqrioyees  below  iiiaiiigsniant  leval: 
such  plans  (60%)  most  prevalent  in  large 
companies  (more  than  5,000  employees):  iQuantic 
Inc..  Trmds  in  Equity  Cooipenaation  1906-ioOO 
(2000)  (27.3%  of  survey  respondents  in  1999  (161 
partidpants)  maintained  non  security  holder- 
approved  stock  option  plans,  conparad  to  3.2% 
before  1996). 
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description  of  the  plan's  material 
fiMtuies.  I 

2.  Tabular  Disclosure 

New  Item  201(d)(1)  of  Regulation  S- 
K  and  Regulation  S-^  requires 
registrants  to  disclose,  for  their  entire 
equity  compensation  program  as  in 
enisct  as  of  the  end  of  the  last  completed 
fiscal  year,  the  niunber  of  seciirities 
underlying,  and  the  weighted-average 
exercise  price  of,  outstanding  options, 
warrants  and  rights  and  the  number  of 
securities  remaining  available  for  future 
issuance.  This  disclosure  is  to  be  made 
separately  for  plans  approved  by 
security  holders  and  plans  that  have  not 
been  approved  by  security  holders. 

Hie  required  disclosing  will  assist 
investors  in  assessing  the  potential 
dilution  from  a  registrant's  equity 
compensation  program  in  two  ways. 
First,  the  required  disclosure  of  the 
number  of  securities  to  be  issued  upon 
the  exercise,  and  weighted-average 
exercise  price,  of  all  outstanding 
options,  warrants  and  rights  will  enable 
investors  to  view  this  information  in 
two  categories:  plans  approved  by 
security  holders  and  plans  not  approved 
by  sctcurity  holders.  While  numerical 
and  weighted-average  exercise  price 
information  is  presently  available  in  the 
footnotes  to  a  registrant's  audited 
financial  statements,  this  disclosure 
does  not  separately  identify  the 
potential  dilutive  effect  of  any  non- 
security-holder  approved  stock  option 
plans. 

Second,  disclosure  of  the  number  of 
securities  available  for  future  issuance 
under  a  registrant's  equity 
compensation  plans  will  enable 
investors  to  better  calculate  the 
"overiiang  ^'"  resulting  from  the 
registrant's  entire  equity  compensation 
program.  Under  existing  disclosure 
requirements,  it  is  not  always  possible 
to  make  this  calculation.""  This 


iMTIiis  maasura  may  be  fonnulated  in  different 
wajTB.  For  purpoMi  of  this  discuuion,  "overhang" 
mMU  die  mm  of  the  number  of  securities 
uadariyiag  oatitaading  options,  warrants  and  rights 
pint  tha  Bumber  of  sacuritiaa  remaining  available 
te  ftitim  tftiif>~  under  the  registrant's  existing 
ai{aity  cooipaBiation  plans,  and  is  often  expressed 
at  a  pflir^mffl"  of  the  total  number  of  outstanding 
lacuritiai 

^^It  may  be  ditBcuh  for  imreetors  to  calculate  the 
"ovariiaag"  of  a  registrant's  equity  compensation 
progiem  hecansr  tha  number  of  securities  available 
far  fatm*  iffff^  under  the  registrant's  plans  may 
not  be  dladoeed  or  appaieiit  Cwrently,  a  registrant 
sofamitling  an  equity  oaapeasalian  plan  for 
Mcaiity  hoidv  action  need  not  pfO^Uie  any  specific 
diadoann  about  ita  other  equity  compenaetion 
plans.  Mcaaovar.  in  its  annual  study  on  stock  plan 
ditatioB.  tha  taiaeloi  Responsitility  Research 

r  fDoad  that  approxfanately  22%  (rf  the 

I  anrveyed  did  not  diacloae  the  number  of 

I  avrilaUa  te  lutttie  iaaoaace  under  theif 

.  See  the  IRRC  Dilution  Study. 


information  may  be  useful  to  investors 
where  the  cost  of  a  registrant's  equity 
compensation  plan  exceeds  its  incentive 
effects.  The  new  disclosure  also  will 
enhance  the  ability  of  investors  and 
others,  such  as  proxy  review  firms,  to 
monitor  the  impact  of  a  board  of 
directors*  actions  concerning  equity 
compensation  matters.  Access  to  this 
information  will  make  it  easier  for 
investors  to  determine  both  the  portion 
of  the  current  value  of  a  business  that 
will  be  transferred  to  option  holders 
upon  exercise  and  the  potential 
allocation  of  future  cash  flow  rights.*'* 

While  the  economic  impact  of 
outstanding  options,  warrants  and  rights 
is  incorporated  into  the  presentation  of 
diluted  eamings-per-share  tmder  SFAS 
128,  this  calculation  differs  from  the 
new  disclosiu^  in  several  ways.  First,  it 
does  not  isolate  "compensatory" 
instruments.  Typically,  the  diluted 
eamings-per-share  figure  combines  the 
dilutive  effect  of  compensatory  options, 
warrants  and  rights  with  that  of  other 
outstanding  convertible  securities. 
Second,  SFAS  128  employs  the  so- 
called  "treasury  stock  method"  to 
compute  diluted  eamings-per-share. 
Among  other  things,  this  methodology 
excludes  "out-of-the-money"  options 
and  warrants  from  the  computation  and 
requires  certain  assumptions  about  the 
timing  of  option  exercises  and  the  use 
of  the  assumed  proceeds  of  exercise  to 
arrive  at  the  total  number  of  potentially 
dilutive  securities.  Finally,  while 
weighted-average  exercise  price 
information  is  available  for  various 
option  groupings  under  SFAS  123,  it 
does  not  differentiate  between  equity 
compensation  plans  that  have  been 
approved  by  security  holders  and  plans 
that  have  not  been  approved  by  security 
holders. 

D.  Costs 

The  amendments  will  increase  the 
cost  of  preparing  annual  reports  on 
Form  10-K  and  10-KSB  and  proxy  and 
information  statements.  Registrants 
must  compile  the  required  information, 
place  it  in  the  appropriate  category  and 
prepare  the  required  table.  In  addition, 
registrants  with  non-security  holder^ 
approved  stock  option  plans  must 
prepare  a  narrative  summary  of  the 
material  features  of  each  plan  and  file  a 
copy  of  any  material  plan  with  us. 


"<  While  die  full  dilutive  impact  of  these 
authorized  but  unissued  securities  cannot  be 
assessed  until  derivative  instniments  have  been 
granted  and  the  prices  for  vidiich  the  underiying 
securities  may  be  issued  can  be  compered  to 
existing  market  values,  this  infonnation.  cond>ined 
with  knowledge  of  the  minimum  exercise  price  at 
which  these  instrumenU  may  be  granted,  may 
provide  useful  insist  into  the  potential  futiire 
economic  consequences  of  the  program. 


Registrants  also  will  incur  an  increase  in 
printing  and  distribution  costs  as  a 
result  of  the  amendments. 

While  several  respondents  indicated 
that  the  cost  estimates  in  the  Proposing 
Release  were  too  low,*'^  only  one 
provided  an  alternative  cost  estimate, 
liiis  respondent  stated  that  compliance 
coidd  result  in  additional  costs 
approximating  $300,000  in  years  when 
disclosure  was  required  in  its  proxy 
statement.*33  jhe  respondent's  estimate 
is  no  longer  relevant  because  of  the 
substantial  revisions  that  we  have  made 
to  the  proposals,  as  discussed  in 
Subsection  B  above. 

The  required  disclosiue  will  provide 
investors  DOth  with  new  information 
and  with  an  alternative  means  for 
analyzing  currently  available 
information.  With  respect  to  the 
dilution  disclosure,  we  believe  that  the 
compliance  costs  are  warranted  because 
this  information  is  not  otherwise 
available  to  investors.  Moreover,  these 
costs  should  be  minimal  because  this 
information  can  be  derived  from 
infonnation  that  is  readily  available  to 
registrants  through  the  routine 
administration  of  their  equity 
compensation  programs. 

With  respect  to  the  information 
concerning  non-security  holder- 
approved  stock  option  plans,  much  of 
the  required  tabular  disclosure,  such  as 
the  number  of  outstanding  options, 
warrants  and  rights  and  the  related 
weighted-average  exercise  price  data,  is 
already  maintained  for  purposes  of 
satisfying  financial  reporting 
requirements.  The  amendments  merely 
require  registrants  to  disclose  this 
infonnation  on  the  basis  of  whether  or 
not  the  related  plan  has  been  approved 
by  security  holders.  In  addition,  many 
registrants  summarize  the  material 
features  of  their  equity  compensation 
plans  to  satisfy  their  SFAS  123 
disclosure  obligations.  Indeed,  one 
respondent  indicated  that  the 
amendments  woidd  result  in  only 
minimal  additional  costs  to  registrants 
because,  in  their  experience,  most 
registrants  already  maintain  the 
required  information  in  order  to  comply 
with  SRO  rules  and  for  efiisctive  plan 
administration.*** 

Although  the  amendments  will 
increaseme  lotigth  of  registrants'  annual 
reports  on  Form  10-K  and  10-KSB,  as 
well  as  their  proxy  and  infonnation 
statements,  gennally  this  should  not 
have  a  majat  impact  (m  a  regiatrant's 


i»  See,  for  example,  the  AA  Letter,  the  AlCPA 
Letter,  the  Letter  dated  May  22. 2001  Cram  the  New 
York  State  Bar  Asaociatian  and  tha  PWC  Letter. 

>"  See  the  Letter  dated  April  9, 2001  from  Lucent 
TechnotogSas  Inc. 

<*«Sae  the  ABA  Latter. 


Federal  Registar/Vol.  67,  No.  1 /Wednesday,  January  2,  2002 /Rules  and  Regulations 


243 


printing  and  distribution  costs.  We  have 
revised  the  proposals  to  reduce  and 
standardize  the  size  of  the  requiced 
tabular  disclosure.  These  revisions 
should  ensure  that  registrants  do  not 
incur  significant  additional  printing  and 
postage  charges  to  prepare  and 
distribute  their  proxy  or  information 
statem«its  to  security  holders.  While  in 
most  instances,  the  required  disclosure 
should  not  exceed  one-third  of  a  page, 
where  a  registrant  has  one  or  more  non- 
security  holder-approved  stock  option 
plans,  the  disclosure  may  be  longer. 
These  registrants  may  incur  additional 
expense  to  print  and  distribute  their 
proxy  or  information  statement 
materials.  While  we  do  not  expect  these 
costs  to  be  significant,  we  have 
estimated  these  amoimts  to  be 
approximately  $750  per  reastrant,*'* 

For  the  reasons  discussed  above,  we   , 
do  not  believe  that  the  amendments  will 
lead  to  significant  compliance  costs  for 
registrants.*'"  Notwithstanding  the 
foregoing,  we  have  adjusted  our  initial 
cost  estimates  to  reflect  the  revisions 
made  to  the  proposals.  Because  the  size 
and  scope  of  equity  compensation 
programs  Vary  among  registrants,  it  is 
difficult  to  provide  an  accurate  cost 
estimate  with  which  all  parties  will 
agree:  however,  we  estimate  that  each  of 
the  approximately  8,400  registrants  ^^'^ 
subject  to  the  amendments  will  spend 


>"This  estimate  is  based  on  the  Letter  dated 
Kp^il  9, 2001  from  Lucent  Technologies.  Inc..  in 
%vfaich  Uie  commenter  estimated  that  providing  four 
additional  pages  of  disclosure  to  its  over  five 
million  security  holders  %vould  result  in  additional 
printing  costs  ^S100,000  and  additional  mailing 
costs  of  $200,000.  AsMiming  that  the  required 
disclosure  consists  of  one  additional  page  end  that 
a  regiMrant  has  50,000  security  holders,  the 
registrant  may  incur  additional  costs  of  S750  to 
prepare  and  distribute  the  additional  disclosure. 

"•Since  all  registrants  are  required  to  make  the 
same  disclosure,  the  amendments  will  impose  the 
same  dollar  costs  on  each  registrant.  Accordingly, 
for  small  entities  the  relative  burden  of  compliance 
will  be  hi^er  than  for  large  entities. 

"'This  figure  is  based  on  our  estimate  that  60% 
of  tiie  actual  number  of  registrants  filing  annual 
reports  on  Form  10-K  or  10-KSB  (14,022 
registrants)  ""»'"*■■"  equity  compensation  plans. 
This  estimate  is  made  after  a  review  of  available 
survey  data,  wfaidi  varies  widely.  For  example,  in 
its  most  recent  study  of  the  "SkP  Super  1.500"  (the 
combination  of  tiie  SkP  500,  the  SftP  MidCap  400 
and  the  SkP  SmailCap  600).  the  Investor 
Respcmsibility  Research  Center  determined  that  of 
tiM  1.157  cooqianies  examined.  1,142  (98.7%) 
awarded  equity  to  some  portion  of  tiieir  employees. 
See  Investor  Responsibility  Research  Center, 
Potential  Dilution— 2000,  The  Potential  Dilution 
ftom  Stock  Plant  at  the  SSrP  Super  1 .500 
Companies  (2000).  In  contrast  a  Pilot  Survey 
conducted  hy  the  Bureau  of  Labor  Statistics  in  1999 
determined  that  22%  of  publicly-held  companies 
ofteed  stock  options  to  their  employees.  This 
survey  sampled  2,100  "establishments,"  of  which 
approximatety  1  in  10  were  publicly-Seld 
companies.  See  Bureau  of  Labor  Statistics.  Pilot 
Suney  an  the  Incidence  (^  Stock  Option*  in  Private 
btdimby  in  1999,  (Oct  11, 2000).  available  at  httpJ 
/wmwJbl».gavfncs/oc$/tp/ncnt0O0t  .txL 


an  average  of  approximately  one  to  two 
hours  each  year  and  incur  an  average 
annual  cost  of  approximately  $393  *3*  to 
prepare  the  disclosure.  Thus,  the 
aggregate  cost  of  the  amendments  is 
estimated  to  be  approximately 
$3,300,000. 

E.  Conclusion 

Based  on  the  information  provided  in 
the  comment  letters  and  our  own 
analysis,  we  believe  that  the 
amendments  will  enhance  the  quality  of 
disclosiu'e  available  to  investors  about 
registrants'  equity  compensation  plans, 
thereby  leading  to  better-informed 
investment  and  voting  decisions.  These 
benefits  are.difficult  to  quantify.  We 
also  believe  that  these  benefits  will 
justify  the  minimal  costs  of  compliance. 

V.  Final  Regulatory  Flexibility  Analysis 

This  Final  Regulatory  Flexibility 
Analysis,  or  FRFA,  has  been  prepared  in 
accordance  with  the  Regulatory 
Flexibility  Act.'^s  This  FRFA  relates  to 
rule  amendments  adopted  under  the 
Exchange  Act  that  revise  the  disclosure 
requirements  with  respect  to  registrants' 
equity  compensation  plans.  Specifically, 
the  amendments  revise  Item  201  of 
Regulation  S-B,  Item  201  of  Regulation 
S-K  and  Form  10-K,  Form  10-KSB, 
Exchange  Act  Rule  14a-3  and  Schedule 
14A  under  the  Exchange  Act  to  require 
tabular  disclosure  of  the  number  and 
weighted-average  exercise  price  of  all 
outstanding  options,  warrants  and  rights 
under  a  registrant's  equity 
compensation  plans,  as  well  as  the 
number  of  securities  remaining 
available  fqr  future  issuance  imder  these 
plans  and  certain  related  information. 
Disclosure  is  to  be  made  in  two 
categories:  plans  that  have  been 
approved  by  security  holders  and  plans 
that  have  not  been  approved  by  security 
holders.  Registrants  must  include  the 
table  in  their  annual  reports  on  Form 
10-K  or  10-KSB,  as  well  as  in  their 
proxy  or  information  statements  in  years 
when  they  are  submitting  a 
compensation  plan  for  security  holder 


"•We  arrived  at  this  estimate  by  assuming  that 
approximately  80%  of  these  registrants  will  be 
required  to  provide  the  tabular  disclosure  only  and 
20%  of  these  registrants  will  be  required  to  describe 
the  material  futures  of  their  non-security  holder- 
approved  plans  as  well.  See  n.  90  above  and  the 
accompanying  text  Thus,  80%  of  the  registrants 
%vill  in^ur  an  average  annual  outside  counsel  cost 
of  S300  (80%  of  8,400  x  $300  =  S2.016.000)  whUe 
20%  will  incur  an  average  annual  outside  cost  of 
$600  (20%  of  8,400  x  $600  =  Sl  .008,000).  In 
addition,  we  estimate  that  approximately  365 
registrants  with  non-security  holder-approved  plans 
will  incur  additional  printing  and  distribution  costs 
of  $750  each,  or  $273,750.  See  n.  135  above.  The 
sum  of  these  amounts  averaged  over  8,400 
registrants  equals  $393. 

"•5U.S.C.8603. 


action.  Copies  of  most  equity 
compensation  plans  will  be  required  to 
be  filed  with  us  for  public  inspection. 

A.  Need  for  the  Amendments 

The  increased  use  of  equity 
compensation  has  raised  investor 
concerns  about  the  potential  dilutive 
effect  of  a  registrant's  equity 
compensation  plans,  the  alMence  of  full 
disclosure  to  security  holders  about 
these  plans  and  the  adoption  of  many 
plans  without  the  approval  of  security 
holders.  These  concerns  may  be 
especially  acute  for  investors  in  small 
entities,  which  use  equity  compensation 
in  order  to  attract  and  retain  key 
employees  and  to  preserve  scarce  cash 
resources.*^"  The  amendments  enhance 
the  quality  of  information  available  to 
investors  about  a  registrant's  equity 
compensation  plans. 

B.  Significant  Issues  Raised  by  Public 
Comment 

A  summary  of  the  Initial  Regulatory 
Flexibility  Analysis,  or  IRFA,  appeared 
in  the  Proposing  Release.*^*  We 
requested  comment  on  any  aspect  of  the 
IRFA,  including  the  numbor  of  small 
businesses  that  would  be  affected  by  the 
proposals,  the  nature  of  the  impact,  how 
to  quantify  the  number  of  small  entities 
that  would  be  affected  and  how  to 
.quantify  the  impact  of  the  proposals.  We 
received  no  comment  letters  responding 
to  that  request. 

C.  Small  Entities  Subject  to  the 
Amendments 

Exchange  Act  Rule  0-10  ^*'  defines 
the  term  "small  business"  to  be  an 
issuer  that,  on  the  last  day  of  its  most 
recent  fiscal  year,  has  total  assets  of  $5 
million  or  less.**'  There  are 
approximately  770  issuers  that  are 
subject  to  the  reporting  requirements  of 
Section  13  of  the  Exchange  Act  that 
have  assets  of  $5  million  or  less.*^  Only 
small  businesses  that  have  a  reporting 
obligation  under  the  Exchange  Act  and 
adaipi  or  maintain  an  equity 
compensation  plan  will  be  subject  to  the 
amendments.  We  estimate  that  there  are 
approximately  460  entities  that  have 


1*0  A  recent  study  of  approximately  250 
companies  ocndocted  by  the  National  Center  for 
Employee  Ownership  found  that  55%  of  the 
respondents  had  less  than  200  employees  (with 
17%  having  less  than  31  employees)  and  that  55% 
of  the  respondents  had  less  than  $40  milUon  in 
annual  revenue  (with  14%  having  annual  revenues 
of  $1.1  million  or  less).  See  Notional  Center  for 
Employee  Ownership.  An  Overview  of  How 
Companies  are  Granting  Stock  Option*  (2001). 

>«>  See  the  Proposing  Release  at  Section  V. 

'«»17CFR240.0-I0(c). 

'*'  A  similar  definition  is  provided  under 
Securities  Act  Rule  157  |17  CFR  230.157). 

>*•  This  estimate  is  based  on  filings  with  the 
Commission. 
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total  assets  of  $5  million  or  less  that 
meet  this  criteria.^^^ 

D.  Projected  Reporting,  Recordkeeping 
and  Other  Compliance  Requirements 

The  amendments  impose  new 
reporting  requirements  by  requiring 
specific  annual  disclosure  by  all 
registrants,  including  "small 
businesses."  concerning  their  equity 
compensation  plans  in  effect  as  of  the 
end  of  the  most  recently  completed 
fiscal  year.  Consequently,  the 
amendments  will  increase  the  costs 
associated  with  the  preparation  of  the 
disclosure  included  in  annual  reports 
on  Form  10-K  or  lO-KSB  and  furnished 
to  security  holders  in  proxy  and 
infeormation  statements.  Specifically,  the 
amendments  require  registrants  to 
disclose  the  number  and  weighted- 
average  exercise  price  of  all  outstanding 
options,  warrants  and  rights  under  a 
registrant's  equity  compensation  plans, 
as  wdl  as  the  number  of  securities 
remaining  available  for  future  issuance 
under  these  plans  and  certain  related 
infonnatioa.  Disclosure  is  to  be  made  in 
two  categories:  pluis  that  have  been 
approved  by  security  holders  and  plans 
that  have  not  been  approved  by  secmity 
holders.  Since  this  information  can  be 
derived  from  information  that  is  readily 
available  to  registrants  through  the 
routine  administration  of  their  equity 
compensation  programs,  we  do  not 
expect  these  additional  costs  to  be 
simificant 

we  do  not  anticipate  that  the 
amendments  will  impose  any  significant 
recordkeeping  requirements  in  addition 
to  tiioae  abeady  required  under  the 
Exchange  Act.  The  information  to  be 
disdoaed  can  be  derived  from 
infonnatian  that  is  readily  available  to 
registrants  through  the  routine 
administration  oftheir  eqmty 
compensation  programs.  All  registrants 
with  equity  compensation  plans  have 
various  leml.  financial  reporting  and 
other  diacJosure  obligations  that  require 
maintenance  of  information  regarding 
these  plans  similar  to  that  covered  by 
the  amendments. 

B.  Agency  Action  To  Minimize  Effect  on 
Sbnall  Entities 

As  required  by  Sections  603  and  604 
of  tiie  Regulatory  Flexibility  Act,  we 
have  considered  alternatives  that  would 
accomplidi  the  stated  objectives,  while 
miwimiTing  any  significant  adverse 
impact  on  small  entitles.  In  connection 
wiUi  the  amendments,  we  considered 


iM-mu  Bgnra  to  bMad  on  our  Mmate  that  60% 
of  Ifaa  ragUtnnis  Ibat  file  an  annual  report  on  either 
Foim  10-K  or  lO-KSB  maintain  equity 
I  iMinMiiiialliMi  plana  and  will  be  iwpiiied  to  provide 
iha  naw  tabular  diidaaura.  See  n.  87  above. 


several  alternatives,  including  the 
following: 

•  Establishing  different  compliance 
and  reporting  requirements  that  take 
into  account  the  resources  of  small 
entities; 

•  Darifying,  consolidating  or 
simplifying  compliance  and  reporting 
requirements  imder  the  rules  for  small 
entities; 

•  Using  performance  rather  than 
design  standards;  and 

•  Exempting  small  entities  from  all  or 
part  of  the  requirements. 

Overall,  the  amendments  are  intended 
to  assist  investors  in  understanding  a 
registrant's  equity  compensation 
policies  and  practices.  The  quality  of 
information  available  about  the 
potential  dilutive  efiect  of  a  registrant's 
equity  compensation  plans  is  relevant  to 
investors  in  both  small  and  large 
entities.  Difi'erent  compliance  or 
reporting  requirements  for  small  entities 
are  not  appropriate  because  small 
entities  may  use  equity  compensation 
plans  to  a  greater  extent  than  large 
entities  to  preserve  scarce  cash 
resomces.^*®  In  addition,  it  is  not 
feasible  to  further  clarify^  consolidate  or 
simplify  the  amendments  for  small 
entities  because  the  amendments 
require  only  minimal  information  about 
a  registrant's  equity  compensation 
plans.  Because  uniformity  and 
comparability  are  important,  especially 
where  small  entities  have  equity 
compensation  plans,  we  do  not  propose 
to  use  performance  standards  to  specify 
different  requirements  for  small  entities. 
Finally,  we  believe  that  the  amendments 
should  apply  equally  to  all  entities 
required  to  disclose  information,  in 
order  to  safeguard  protection  of  all 
investors. 

VI.  Analysis  of  Impact  on  the  Economy, 
Burden  on  Competition  and  Promotion 
of  E£Bci«icy,  Competition  and  Coital 
Formation 

Section  23(a)(2)  of  the  Exchange 
Act  '^*'^  requires  us,  when  adopting  rules 
imder  the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  will  have  on 
competition.  In  addition.  Section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  will  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  We  have 
considered  the  amendments  in  light  of 
the  standards  in  Section  23(a)(2).  We 
requested  comment  on  any  anti* 
competitive  effects  of  the  proposals.  We 


received  no  comment  letters  responding 
to  that  request. 

The  amendments  may  have  a 
disparate  impact  on  registrants  that  use 
equity  compensation  extensively,  such 
as  smaller  finns  or  registrants  in  certain 
industry  sectors  (such  as  high- 
technology  companies),  as  compared  to 
registrants  with  limited  or  no  equity 
compensation  programs.^^  Thus,  we 
are  sensitive  to  the  concern  that 
registrants  with  a  greater  compliance  ' 
obligation  will  be  placed  at  a 
competitive  disadvantage.  In  addition, 
several  commenters.  wMle  not 
specifically  addressing  this  issue,  did 
argue  that  the  new  disclosure  would  be 
duplicative  of  information  currently 
required  to  be  included  in  registrants' 
audited  financial  statements.  In 
response  to  these  concerns,  we  have 
revised  the  proposals  to  eliminate 
redundant  requirements  and  to 
streamline  the  compliance  process. 
Because  these  changes  should  enable 
registrants  to  keep  compliance  costs 
low,  we  do  not  believe  that  the 
amendments  will  impose  a  significantly 
disproportionate  cost  on  smaller  firms 
or  high-technology  companies. 

Section  2(b)  ofthe  Securities  Act  and 
Section  3(f)  ofthe  Exchange  Act  i*» 
require  us.  when  engaging  in 
rulemaking  requiring  us  to  consider  or 
determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider,  in  addition  to  the 
protection  of  investors,  whether  the 
action  will  promote  efficiency, 
competition  and  capital  formation.  We 
have  considered  the  amendments  in 
light  of  the  standards  in  these 
provisions.  We  requested  comment  on 
now  the  proposals  would  affect 
efficiency,  competition  and  capital 
formation.  We  received  no  comment 
letters  responding  to  that  request. 

It  is  widely  behoved  that  equity 
compensation,  particularly  instnunents 
such  as  stock  options,  can  be  used  to 
align  the  interests  of  employees  and 
security  holders,  thereby  promoting 
effective  corporate  governance.^"" 
Because  an  equity  compensation  plan 
may  necesaarily  have  an  imintended 
dilutive  efiiact  on  the  existing  ownership 
interests,  however,  it  is  important  that 
the  plan  be  closely  monitored  to  ensure 
that  its  cost  is  commensurate  with  its 
benefit  to  investors.  The  amendments 
are  intended  to  enhance  the  quality  of 
disclosure  about  registrants'  equity 
compensation  programs  that  is  available 


'♦•Seen.  140  above. 
•«M5  U.S.C.  78w(a). 


<4*See  n.  140  above. 

"•15  U.S.Cr§  77b(b)  and  78c(0. 

<>°  See,  for  example,  the  American  Benefits 
Council,  ToJdng  Stock  m  Employee  Beaeflta:  The 
Demoaotiiation  of  Broad-Based  Stock  Plaas  (Feb. 
2001).  at  2r-3. 
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to  investors.  Increasing  the  transparency 
of  these  programs  should  result  in  better 
monitoring  by  investors.  This  should 
result  in  better  corporate  governance, 
thereby  increasing  the  efficiency  of  tl\e 
organization.  This  should  promote 
capital  formation. 

Vn.  statutory  Authority 

The  amendments  contained  in  this 
release  are  being  adopted  imder  the 
authority  set  forth  in  Sections  3(b)  and 
19(a)  of  the  Securities  Act  and  Sections 
12, 13, 14(a),  15(d)  and  23(a)  ofthe 
Exchange  Act. 

List  of  Subjects  in  17  CFR  Parts  228, 
229,  240  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 


Text  of  Rule  Amendments 

In  accordance  with  the  foregoing. 
Tide  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  general  authority  citation  for 
Fart  228  continues  to  read  as  follows: 

Authority:  15  U.S.C.  77e,  77f,  77g,  77h,  77j, 
77k,  77s.  77Z-2,  77aa(25).  77aa(26).  77ddd. 
77eee.  77ggg,  77hhh,  77jjj,  77nnn,  77sss,  78/, 
78m.  78n,  78o.  78u-5,  78w.  78W,  80a-8.  80a- 
29,  80a-30,  80a-37  and  80b-ll,  unless 
otherwise  noted. 

2.  Section  228.201  is  amended  by 
adding  paragraph  (d)  before  the 
Instruction  to  read  as  follows: 


1228.201    (Mem  201)  Martat  for  Common 
Equity  and  Ralatod  StoekhoMar  Matlara. 

•        •        •  '     •        • 

(d)  Securities  authorized  for  issuance 
under  equity  compensation  plans.  (1)  In 
the  following  tabiilar  format,  provide 
the  information  specified  in  paragraph 
(d)(2)  of  this  Item  as  of  the  end  of  the 
most  recently  completed  fiscal  year  with 
respect  to  compensation  plans 
(including  individual  compensation 
arrangements)  under  which  equity 
securities  ofthe  small  business  issuer 
are  authorized  for  issuance,  aggregated 
as  follows: 

(i)  All  compensation  plans  previously 
approved  by  security  holders;  and 

(ii)  All  compensation  plans  not 
previously  approved  by  security 
holders. 


EQumr  Compensation  Plan  Information 


Plan  category 

Number  of  securities  to  be  issued 
upon  exercise  of  outstanding  op- 
tions, warrants  and  rights 

Weighted-average  exercise  price 

of  outstanding  options,  warrants 

and  rights 

Number  of  securities  remaining 

avaiaUe  for  future  isauance 

under  equity  compensation  plans 

<excluding  securities  raOedad  m 

column  (a)) 

(a) 

(b) 

(c) 

Equity    compensation    plans    ap- 
proved by  security  holders 

Equity  compensation  plans  not  ap- 
proved by  security  holders 
Total 

(2)  The  table  shall  include  the 
following  information  as  of  the  end  of 
the  most  recentiy  completed  fiscal  year 
for  each  category  of  equity 
compensation  plan  described  in 
paragraph  (d)(1)  of  this  Item: 

(i)  The  niunber  of  securities  to  be 
issued  upon  the  exercise  of  outstanding 
options,  warrants  and  ri^ts  (column 
(a)): 

(ii)  The  weighted-average  exercise 
price  of  the  outstanding  options, 
wurants  and  rights  disclosed  pursuant 
to  paragraph  (d)(2)(i)  of  this  Item 
(colunm  (b)):  and 

(iii)  Other  than  securities  to  be  issued 
upon  the  exerdse  ofthe  outstanding 
options,  warrants  and  rights  disclosed 
in  paragraph  (d)(2)(i)  of  this  Item,  the 
number  of  secimties  remaining 
available  for  future  issuance  imder  the 
plan  (coliunn  (c)). 

(3)  For  each  compensation  plan  under 
which  equity  securities  ofthe  small 
business  issuer  are  authorized  for 
issuance  that  was  adopted  without  the 
approval  of  security  holders,  describe 
briefly,  in  narrative  form,  the  material 
feattues  of  the  plan. 

Instructions  to  Paragmph  (d). 


1.  Disclosure  shall  be  provided  with 
respect  to  any  compensation  plan  and 
individual  compensation  arrangement  of  the 
small  business  issuer  (or  parent,  subsidiary 
or  affiliate  ofthe  small  business  issuer)  under 
which  equity  securities  ofthe  small  business 
issuer  are  authorized  for  issuance  to 
employees  or  non-employees  (such  as 
directors,  consultants,  advisors,  vendors, 
customers,  suppliers  or  lenders)  in  exchange 
for  consideration  in  the  form  of  goods  or 
services  as  described  in  Statement  of 
Financial  Accounting  Standards  No.  123, 
Accountingfor  Stock-Based  Compensation, 
or  any  successor  standard.  No  disclosure  is 
required  with  respect  to: 

a.  Any  plan,  contract  or  arrangement  for 
the  issuance  of  warrants  or  rights  to  all 
security  holders  ofthe  small  business  issuer 
as  such  on  a  pro  rata  basis  (such  as  a  stock 
rights  offering)  or 

b.  Any  employee  benefit  plan  that  is 
intended  to  meet  the  qualification 
requirements  of  Section  401(a)  of  the  Internal 
Revenue  Code  (26  U.S.C.  401(a)). 

2.  For  purposes  of  this  paragraph,  an 
"individual  compensation  arrangement" 
includes,  but  is  not  limited  to,  the  following: 
a  writtm  compensation  contract  within  the 
meaning  of  "employee  benefit  plan"  under 

S  230.405  of  this  chapter  and  a  plan  (whether 
or  not  set  fcHth  in  any  formal  document) 
applicable  to  one  person  as  provided  under 
Item  402(a)(7)(ii)  of  Regulation  S-B 
(S228.402(aM7)(ii)). 


3.  If  mora  than  one  class  of  equity  security 
is  issued  under  its  equity  compensation 
plans,  a  small  business  issuer  should 
aggregate  plan  information  for  each  class  of 
security. 

4.  A  small  business  issuer  may  aggregate 
information  regarding  individual 
compensation  arrangements  with  the  plan 
information  required  under  paragrafih 
(d)(l)(i)  and  (ii)  of  this  item,  as  applicable. 

5.  A  small  business  issuer  may  aggregate  ■ 
information  regarding  a  compensation  plan 
assumed  in  coimection  with  a  merger, 
consolidation  or  other  acquisition  transactian 
pursuant  to  which  the  small  business  issuer 
may  make  subsequent  grants  or  awards  of  its 
equity  securities  with  the  plan  infonnatian 
required  under  paragraph  (dMlXi)  and  (ii)  of 
this  Item,  as  applicable.  A  small  business 
issuer  shall  disclose  on  an  aggregated  basis 
in  a  footnote  to  the  table  the  infivmatian 
required  under  paragraph  (d)(2)(i)  and  (ii)  of 
this  Item  with  respect  to  any  individual 
options,  warrants  or  ri^ts  assumed  in 
connection  writh  a  merger,  conaolidatian  or 
other  acquisition  tiansacticKL 

6.  To  die  extent  that  the  number  of 
securities  remaining  available  for  futun 
issuance  disclosed  in  colimm  (c)  includes 
securities  available  for  future  issuance  under 
any  compensation  plan  or  individual 
compensation  arrangement  other  than  upon 
the  exercise  of  an  option,  warrant  or  ri^t, 
disclose  the  number  of  securities  and  type  of 
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plan  separately  for  each  such  plan  in  a 
footnote  to  the  table. 

7.  If  the  description  of  an  equity 
compensation  plan  set  forth  in  a  small 
business  issuer's  financial  statements 
contains  the  disclosure  required  by 
paragraph  (d)(3)  of  this  Item,  a  cross- 
refiBrence  to  such  description  will  satisfy  the 
requirements  of  paragraph  (d)(3)  of  this  Item. 

8.  If  an  equity  compensation  plan  contains 
a  formula  for  calculating  the  number  of 
securities  available  for  issuance  under  the 
plan,  including,  without  limitation,  a  formula 
that  automatically  increases  the  number  of 
securities  available  for  issuance  by  a 
percentage  of  the  number  of  outstanding 
securities  of  the  small  business  issuer,  a 
description  of  this  formula  shall  be  disclosed 
in  a  footnote  to  the  table. 

9.  Except  where  it  is  part  of  a  docimient 
that  is  incorporated  by  reference  into  a 

^  jsospectus,  the  information  required  by  this 
paragraph  need  not  be  provided  in  any 
registration  statement  filed  under  the 
Securities  Act. 


3.  Section  228.601  is  amended  by 
redesignating  paragraph  (b)(10)(ii)(B)  as 
paragraph  (b)(10)(ii)(C)  and  by  adding 
new  paragraph  (b)(10)(ii)(B)  to  read  as 
follows:  I 

1228.801    (R«n801)Exhtt>lts. 


(b)  Description  of  Exhibits 
\lO)  Material  Contracts  *  * 
(ii)*  •  *  1 


(B)  Any  compensatory  plan,  contract 
or  arrangement  adopted  without  the 
approval  of  security  holders  pursuant  to 
which  equity  may  be  awarded, 
including,  but  not  limited  to,  options, 
warrants  or  rights  (or  if  not  set  forth  in 
any  formal  document,  a  written 
description  thereof),  in  which  any 
employee  (whether  or  not  an  executive 
officer  of  the  small  business  issuer) 
participates  shall  be  filed  unless 
immaterial  in  amoimt  or  significance.  A 
compensation  plan  assumed  by  a  small 
business  issuer  in  connection  with  a 
merger,  consolidation  or  other 
acquisition  transaction  pursuant  to 
which  the  small  business  issuer  may 
make  further  grants  or  awards  of  its 
equity  securities  shall  be  considered  a 
compensation  plan  of  the  small  business 
issuer  for  purposes  of  the  preceding 
sentence. 


PART  229— STANDARD 
INSTRUCTIONS  FOR  HUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

4.  The  general  authority  citation  for 
Part  229  is  revised  to  read  as  follows: 

Equity  Compensation  Plan  Information 


Authority:  15  U.S.C.  77e,  77f,  77g,  77h.  77j. 
77k,  77s,  77Z-2,  77aa(25),  77aa(26),  77ddd. 
77eee,  77ggg,  77hhh,  77iii,  77jjj,  77nnn, 
77SSS,  78c,  78i,  78j,  787,  78m,  78n,  78o,  78u- 
5,  78w,  78/7(d),  79e,  79n,  79t,  80a-8,  80a-29. 
80a-30,  80a-31(c),  80a-37, 80a-38(a],  and 
80b-ll,  unless  otherwise  noted. 

•  *         •         »         • 

5.  The  authority  citation  following 
§  229.201  is  removed. 

6.  Section  229.201  is  amended  by 
adding  paragraph  (d)  before  the 
Instructions  to  Item  201  to  read  as 
follows: 

S229.201    (Rem  201)  Markst  price  of  and 
dIvMends  on  ttie  reglstrant'a  common 
equity  and  related  etoeldioider  matters. 

•  »        *        *        • 

(d)  Securities  authorized  for  issuance 
under  equity  compensation  plans.  (1)  In 
the  following  tabular  format,  provide 
the  information  specified  in  paragraph 
(d)(2}  of  this  Item  as  of  the  end  of  the 
most  recently  completed  fiscal  year  with 
respect  to  compensation  plans 
(including  individual  compensation 
arrangements)  under  which  equity 
seciuities  of  the  registrant  are 
authorized  for  issuance,  aggregated  as 
follows: 

(i)  All  compensation  plans  previously 
approved  by  sectuity  holders;  and 

(ii)  All  compensation  plans  not 
previously  approved  by  secimty 
holders. 


Plan  category 

Number  of  securities  to  be  issued 
upon  exercise  of  outstanding  op- 
tions, warrants  and  nghts 

Weighted-average  exercise  price 

of  outstanding  optkxis,  warrants 

and  rights 

Number  of  securities  remaining 

avaiabie  for  future  issuance 

under  equity  compensation  plans 

(excluding  securities  reflected  in 

column  (a)) 

(a) 

(b) 

(c) 

Equity   compensation    plans   ap- 
proved by  secunty  hoiders 

Equily  compensation  plans  not  ap- 
prc^  by  security  hoideis 
Total. 

. 

- 

f 

(2)  The  table  shall  include  the 
foUowing  information  as  of  the  end  of 
the  most  recently  completed  fiscal  year 
for  each  category  of  equity 
compensation  plan  described  in 
paragraph  (d)(1)  of  this  Item: 

(i)  The  ntunber  of  seciuities  to  be 
issued  upon  the  exercise  of  outstanding 
options,  warrants  and  rights  (colunm 
(a)): 

(ii)  The  weighted-average  exercise 
price  of  the  outstanding  options, 
warrants  and  rights  disclosed  pursuant 
to  paragraph  (d)(2)(i)  of  this  Item 
(column  (b));  and 


(iii)  Other  than  seciuities  to  be  issued 
upon  the  exercise  of  the  outstanding 
options,  warrants  and  rights  disclosed 
in  paragraph  (d)(2)(i)  of  this  Item,  the 
niunber  of  securities  remaining 
available  for  futiue  issuance  imder  the 
plan  (column  (c)). 

(3)  For  each  compensation  plan  under 
which  equity  securities  of  the  registrant 
are  authorized  for  issuance  that  was 
adopted  without  the  approval  of 
security  holders,  describe  briefly,  in 
narrative  fonn,  the  material  features  of 
the  plan. 

Instructions  to  Parograph  (d). 


1.  Disclosure  shall  be  provided  with 
respect  to  any  compensation  plan  and 
individual  compensation  arrangement  of  the 
registrant  (or  parent,  subsidiary  or  affiliate  of 
the  registrant)  imder  which  equity  securities 
of  the  registrant  are  authorized  for  issuance 
to  employees  or  non-employees  (such  as 
directors,  consultants,  advisors,  vendors, 
customers,  suppliers  or  lenders)  in  exchange 
for  consideration  in  the  form  of  goods  or 
services  as  described  in  Statement  of 
Financial  Accoimting  Standards  No.  123, ' 
Accounting  for  Stock-Based  Compensation, 
or  any  successor  standard  No  disclosure  is 
required  with  respect  to: 

a.  Any  plan,  contract  or  arrangement  for 
the  issuance  of  warrants  or  ri^ts  to  all 
security  holders  of  the  registrant  as  such  on 
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a  pro  rata  basis  (such  as  a  stock  rights 
offering)  or 

b.  Any  employee  benefit  plan  that  is 
intended  to  meet  the  qualification 
requirements  of  Section  401(a)  of  the  Internal 
Revenue  Code  (26  U.S.C  401(a)). 

2.  For  piuposes  of  this  paragraph,  an 
"individual  compensation  arrangement" 
includes,  but  is  not  limited  to,  the  following: 
a  written  compensation  contract  within  the 
meaning  of  "employee  benefit  plan"  under 

§  230.405  of  this  chapter  and  a  plan  (whether 
or  not  set  forih  in  any  formal  document) 
applicable  to  one  person  as  provided  under 
Item  402(a)(7)(ii)  of  Regulation  S-K 
(§229.402(a)(7){ii)). 

3.  If  more  than  one  class  of  equity  security 
is  issued  under  its  equity  compensation 
plans,  a  registrant  should  aggregate  plan 
information  for  each  class  of  security. 

4.  A  registrant  may  aggregate  information 
regarding  individual  compensation 
arrangements  with  the  plan  information 
required  imder  paragraph  (d)(l)(i)  and  (ii)  of 
this  Item,  as  applicable. 

5.  A  registrant  may  aggregate  information 
regarding  a  compensation  plan  assumed  in 
connection  with  a  merger,  consolidation  or 
other  acquisition  transaction  pursuant  to 
which  the  registrant  may  make  subsequent 
grants  or  awards  of  its  equity  securities  with 
the  plan  information  required  under 
paragraph  (d)(l)(i)  and  (ii)  of  this  Item,  as 
applicable.  A  registrant  shall  disclose  on  an 
aggregated  basis  in  a  footnote  to  the  table  the 
information  required  under  paragraph 
(d)(2)(i)  and  (ii)  of  this  Item  with  respect  to 
any  individual  options,  warrants  or  rights 
assumed  in  coiinection  with  a  merger, 
consolidation  or  other  acquisition 
transaction. 

6.  To  the  extent  that  the  numberof 
securities  remaining  available  for  foture 
issuance  disclosed  in  column  (c)  includes 
securities  available  for  future  issuance  imder 
any  compensation  plan  or  individual 
compensation  arrangement  other  than  upon 
the  exercise  of  an  option,  warrant  or  right, 
disclose  the  number  of  securities  and  type  of 
plan  separately  for  each  such  plan  in  a 
footnote  to  the  table. 

7.  If  the  description  of  an  equity 
compensation  plan  set  forth  in  a  registrant's 
financial  statements  contains  the  disclosure 
required  by  paragraph  (d)(3)  of  this  Item,  a 
cross-reference  to  such  description  will 
satisfy  the  requirements  of  paragraph  (d)(3)  of 
this  Hem. 

8.  If  an  equity  compensation  plan  contains 
a  formula  for  calculating  the  numl)er  of 
securities  available  for  issuance  under  the 
plan,  including,  without  limitation,  a  formula 
that  automatio^^lly  increases  the  number  of 
securities  av .     tble  for  issuance  by  a 
percentage  ui  t^ie  number  of  outstanding 
securities  of  the  registrant,  a  description  of 
this  formula  shall  be  disclosed  in  a  footnote 
to  the  table. 

9.  Except  where  it  is  part  of  a  document 
that  is  incorporated  by  reference  into  a 
prospectus,  the  information  required  by  this 
paragraph  need  not  be  provided  in  any 
registration  statement  filed  under  the 
Securities  Act. 


7.  Section  229.601  is  amended  by 
redesignating  paragraph  (b)(10)(iii)(B)  as 
paragraph  (b)(10)(iii)(C)  and  by  adding 
new  paragraph  (b)(10)(iii)(B)  to  read  as 
follows: 

§229. 601  (Mem  Ml)    Extiiblts. 

***** 

(b)  Description  of  Exhibits  •  *  * 

(ID)  Material  Contracts  *  *   * 

(iii)*   *  • 

(B)  Any  compensatory  plan,  contract 
or  arrangement  adopted  without  the 
approval  of  security  holders  pursuant  to 
which  equity  may  be  awarded, 
including,  but  not  limited  to,  options, 
warrants  or  rights  (or  if  not  set  forth  in 
any  formal  document,  a  written 
description  thereof),  in  which  any 
employee  (whether  or  not  an  executive 
officer  of  the  registrant)  participates 
shall  be  filed  unless  immaterial  in 
amount  or  significance.  A  compensation 
plan  assumed  by  a  registrant  in 
connection  with  a  merger,  consolidation 
or  other  acquisition  transaction 
pursuant  to  which  the  registrant  may 
make  further  grants  or  awards  of  its 
equity  securities  shall  be  considered  a 
compensation  plan  of  the  registrant  for 
purposes  of  the  preceding  sentence. 


PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

8.  The  general  authority  citation  for 
Part  240  is  revised  to  read,  in  part,  as 
follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j. 
77s,  772-2,  77Z-3,  77eee.  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d,  78e,  78f.  78g,  78i,  78). 
78J-1,  78k,  78k-l,  78/,  78m,  78n,  78o.  78p, 
78q,  78s,  78u-5,  78w,  78x,  78/7.  78mm,  79q, 
79t.  80a-20,  80a-23,  80a-29.  80a-37,  80b-3, 
80b-4  and  80b-ll,  unless  otherwise  noted. 

•  •         •         *         • 

9.  The  authority  citation  following 
§  240.14a-3  is  removed. 

10.  Section  240.14a-3  is  amended  by 
revising  paragraph  (b)(9)  to  read  as 
follows: 

f240.14»-3    Information  to  be  furnished  to 
securityholders. 

•  *        *        •        • 

(b)*  *  • 

(9)  The  report  shall  contain  the 
market  price  of  and  dividends  on  the 
registrant's  common  equity  and  related 
security  holder  matters  required  by  Item 
201(a),  (b)  and  (c)  of  Regulation  S-K 
(§  229.201(a),  (b)  and  (c)  of  this  chapter). 
***** 

11.  In  §240.14a-101,  amend  Item  10 
of  Schedule  14A  by  adding  paragraph 
(c)  before  the  undesignated  heading 


Instructions  and  revise  Item  14(d)(4)  of 
Schedule  14A  to  read  as  follows: 

S24ai4e-I0l    Schedule  14A.  Information 
required  in  proxy  statement. 

•        •        *        •        • 

Item  10.  Compensation  Plans.  *  •  • 

***** 

(c)  information  regarding  plans  and  other 
arrangements  not  subject  to  security  holder 
action.  Furnish  the  information  required  by 
Item  201(d)  of  Regulation  S-K  (§  229.201(d) 
of  this  chapter). 

Instructions  to  paragraph  fc). 

1.  If  action  is  to  be  taken  as  described  in 
paragraph  (a)  of  this  Item  with  respect  to  the 
approval  of  a  new  compensation  plan  under 
which  equity  securities  of  the  registrant  are     . 
authorized  for  issuance,  information  about 
the  plan  shall  be  disclosed  as  required  under 
paragraphs  (a)  and  (b)  of  this  Item  and  shall 
not  be  included  in  the  disclosure  required  by 
Item  201(d)  of  Regulation  S-K  (§  229.201(d) 
of  this  chapter).  If  action  is  to  be  taken  as 
described  in  paragraph  (a)  of  this  Item  with 
lespect  to  the  amendment  or  modification  of 
an  existing  plan  under  which  equity 
securities  of  the  registrant  are  authorized  for 
issuance,  the  registrant  shall  include 
information  about  securities  previously 
authorized  for  issuance  under  the  plan 
(including  any  outstanding  options,  warrants 
and  rights  previously  granted  pursuant  to  the 
plan  and  any  securities  remaining  available 
for  future  issuance  under  the  plan)  in  the 
disclosure  required  by  Item  201(d)  of 
Regulation  S-K  (§  229.201(d)  of  this  chapter). 
Any  additional  securities  that  are  the  subject 
of  the  amendments  or  modification  of  the 
existing  plan  shall  be  disclosed  as  required 
under  paragraphs  (a)  and  (b)  of  this  Item  and 
shall  not  be  included  in  the  Item  201(d) 
disclosure. 
***** 

Item  14.  Mergers,  consolidations, 
acquisitions  and  similar  matters.  •  •  • 
***** 

(d)  Information  about  parties  to  the 
transaction:  registered  investment  companies 
and  business  development  companies.  •  •  • 

(4)  Information  required  by  Item  201(a),  (b) 
and  (c)  of  Regulation  S-K  (§  229.201(a).  (b) 
and  (c)  of  this  chapter),  market  price  of  and 
dividends  on  the  registrant's  common  equity 
and  related  stockholder  matters: 


PART  24»~FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

12.  The  authority  citation  for  Part  249 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  78a  et  seq..  unless   . 
otherwise  noted. 

***** 

13.  By  amending  Form  10-K 
(referenced  in  §  249.310)  by  revising 
Item  12  of  Part  m  to  read  as  follows: 

Note:  The  text  of  Form  IQ-K  does  not.  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  RegulaUons. 
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Form  lO-K 

Annual  Report  Pursuant  to  Section  13  or 
15(d)  of  the  Securities  Exchange  Act  of 
1934 


Partm 


Item  12.  Security  Ownership  of 
Certain  Beneficial  Owners  and 
Management  and  Related  Stockholder 
Matters. 

Furnish  the  information  required  by 
Item  20t(d)  of  Regulation  S-K 
(§  229.201(d)  of  this  chaptw)  and  by 


Item  403  of  Regulation  S-K  (§  229.403  of 
this  chapter). 

***** 

12.  By  amending  Form  10-KSB 
(referenced  in  §  249.310b)  by  revising 
Item  11  of  Part  HI  to  read  as  follows: 

Note:  The  text  of  Form  10-KSB  does  not. 
and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 

Form  10-KSB 


Partm 


Item  11.  Security  Ownership  of 
Certain  Beneficial  Owners  and 
Management  and  Related  Stockholdw 
Matters. 

Furnish  the  information  required  by 
Item  201(d)  of  Regulation  S-B  and  by 
Item  403  of  Regulation  S-B. 

•        •        *        •        * 

By  the  Commission. 

Dated:  December  21, 2001. 
Margint  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  01-32078  Filed  12-31-01;  8:45  am] 
BiLUNQ  cone  mo-01-p 
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Department  of 
Transportation 

14  CFR  Part  330 

Procedures  for  Compensation  of  Air 

Carriers;  Final  Rule  and  Proposed  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Office  Of  the  S«:r«tary 

14  CFR  Part  330 
[Doetat  osT-20oi-ioe8q 

MN2106-AD06 

Prooaduraa  for  Compensation  Of  Air 


AQB«CY:  Office  of  the  Secretary.  DOT. 
action:  Final  rule;  response  to 
comments. 


SUMMARY:  On  September  22.  2001. 
President  Bush  signed  into  law  the  Air 
Transportation  Safety  and  System 
Stabilization  Act  ("the  Act").  The  Act 
makes  available  to  the  President  funds 
to  compensate  air  carriers,  as  defined  in 
the  Act.  for  direct  losses  suffered  as  a 
residt  of  any  Federal  groimd  stop  order 
and  incremental  losses  beginning 
September  11,  2001.  and  ending 
December  31. 2001,  resulting  from  the 
September  11  terrorist  attacks  on  the 
United  States.  In  order  to  fulfill 
Congress'  intent  to  expeditiously 
provide  compensation  to  eligible  air 
carriers,  the  Department  used 
procediu^s  set  out  in  Progpram  Guidance 
Letters  to  make  initial  estimated 
payments  amoimting  to  about  50 
percent  of  the  authorized  funds.  On 
October  29,  2001,  the  Department 
published  a  final  rule  and  request  for 
comments  establishing  application 
procedures  for  air  carriers  interested  in 
requesting  compensation  under  this 
statute.  This  dociunent  makes 
amendments  to  the  rule  and  otherwise 
responds  to  the  comments  the 
Department  received. 
DATC8:  This  rule  is  effiective  January  2, 
2002. 

FOR  FURTMER  MFOfMA-nON  CONTACT: 
Steven  Hatley.  U.S.  Department  of 
Transportation,  Office  of  International 
Aviation.  400  7th  Street.  SW..  Room 
6402,  Washington,  DC  20590. 
Telephone  202-365-1213. 
tUPPLBIBITARV  MFORMAIKM:  As  a 
consequence  of  the  terrorist  attacks  on 
the  United  States  on  September  11, 
2001,  the  U.S.  commerdal  aviation 
industry  suffered  severe  financial  losses. 
These  losses  placed  the  financial 
survival  of  many  air  carriers  at  risk. 
Acting  rapidly  to  preserve  the  continued 
viability  of  the  U.S.  air  transportation 
system.  President  Bush  sought  and 
Oongress  enacted  the  Air  Transportation 
Safisty  and  System  Stabilization  Act 
("the  Act"),  PubUc  Uw  107-42. 

Under  secUon  101(a)(Z)(A-B)  of  the 
Apt.  a  total  of  $5  billion  in 
compensatian  is  provided  for  "direct 


losses  inciured  beginning  on  September 
11,  2001,  by  air  carriers  as  a  result  of 
any  Federal  groimd  stop  order  issued  by 
the  Secretary  of  Transportation  or  any 
subsequent  order  which  continues  or 
renews  such  stoppage;  and  the 
incremental  losses  incurred  beginning 
September  11,  2001  and  ending 
December  31.  2001,  by  air  carriers  as  a 
direct  result  of  such  attacks."  The 
Department  of  Transportation 
previously  disbursed  initial  estimated 
payments  of  nearly  $2.5  billion  of  the  $5 
billion  amount  that  Congress 
authorized,  using  procedures  set  forth  in 
the  Department's  Program  Guidance 
Letters  that  were  widely  distributed  and 
posted  on  the  Department's  Web  site. 

On  October  29,  2001  (66  FR  54616). 
the  Department  published  in  the 
Federal  Register  a  final  rule  and  request 
for  comments  to  establish  procedures 
for  air  carriers  who  had  received  or 
wished  to  receive  compensation  under 
the  Act.  The  rule  covered  such  subjects 
as  eligibility,  deadlines  for  application, 
information  and  forms  required  of 
applicants,  and  audit  requirements.  The 
Department  has  received  submissions 
from  many  carriers  pursuant  to  this  rule 
and  is  continuing  to  process  requests  for 
compensation. 

The  Department  received  18   * 
comments  on  the  rule  during  the 
comment  period;  correspondence, 
memoranda  of  meetings,  and  late  filed 
comments,  have  also  been  entered  into 
the  docket.  The  following  portion  of  the 
preamble  summarizes  the  comments 
that  we  received  and  describes  the 
Department's  responses  to  those 
comments,  including,  where 
appropriate,  amendments  that  the 
Department  is  making  to  the  October  29 
final  rule. 

Wet  Lease  Issues 

Several  commenters  disagreed  with 
the  rule's  provisions  concerning  how 
RTMs  are  counted  in  cargo  "wet  lease" 
situations.  In  a  wet  lease,  one  air  carrier 
(the  lessor)  provides  an  aircraft,  crew, 
maintenance,  and  insurance  (ACMI)  for 
another  air  carrier  (the  lessee).  The  rule, 
consistent  with  an  existing  regulatory 
definition  of  an  RTM  and  Bureau  of 
Transportation  Statistics  (BTS)  guidance 
concerning  it.  provided  that  for 
purposes  of  the  statutory  formula  for 
determining  the  proper  amount  of 
compensation  for  which  an  air  carrier  is 
eligible,  RTMs  would  be  attributed  to 
the  lessee  who  had  reported  the  RTMs 
to  the  Department.  TWs  approach,  the 
preamble  to  the  rule  said,  was  in 
keeping  with  the  statutory  direction  to 
rely  on  RTMs  "as  reported  to  the 
Secretary." 


Comments  on  this  subject  included 
letters  fix)m  Atlas  Air.  Southern  Air. 
Cargo  Airline  Association  (CAA), 
Custom  Air  Transport  (CAT),  National 
Air  Carrier  Association  (NACA),  Air 
Transport  Association  (ATA). 
Congressman  James  P.  McGovem,  and  a 
group  of  six  members  of  the  Florida 
Congressional  delegation.  They  were  in 
agreement  that  the  Department's 
approach  to  this  issue  should  be 

changed. 

These  commenters  asserted  that  there 
would  not  be  a  "double-counting" 
situation  to  fear  by  granting  wet  lessors 
compensation.  Atlas  claims  this  is 
because  "scope  clauses  in  labor 
agreements  typically  prevent  U.S. 
carriers  fi-om  utilizing  ACMI  services"; 
thus,  "virtually  all  ACMI  business  is 
with  foreign  carriers,  which  by 
definition  are  not  entitled  to 
compensation  under  the  Act." 
Consequently,  they  said,  the 
Department's  rule  would  unreasonably 
preclude  any  compensation  for  certain 
flights,  since  foreign  carrier  lessees  are 
not  eligible  for  compensation  and  the 
lessors  could  not  count  the  RTMs 
involved  for  compensation  piuposes. 

These  commenters  also  made  the 
point  that  the  Department's  rule 
elsewhere  emphasizes  (in  denying 
compensation  to  indirect  air  carriers) 
the  role  of  the  direct  air  carrier  in 
actually  flying  the  aircraft  and  in  fact 
specifies  that  RTMs  must  be  flovvn  by 
the  air  carrier  submitting  the  claim,  hi 
this  context,  wet  lessors  better  meet 
these  standards  than  their  lessees,  they 
said,  since  the  lessor  is  the  party  that 
actually  flies  the  aircraft. 

A  niunber  of  these  comments  said  that 
it  was  xmreasonable  for  the  Department 
to  rely  on  the  way  RTMs  are  reported  to 
the  Department  on  the  BTS  "Form  41." 
since  they  viewed  this  report  as  being 
provided  for  unrelated  purposes.  In 
addition,  some  pointed  out,  the 
Department  had  previously  proposed  a 
rule  that  would  change  reporting 
requirements  so  that  operating  carriers 
(i.e.,  ^e  lessor  in  a  wet  lease  sitiiation) 
would  report  the  RTMs. 

Some  of  these  comments  referred  to 
the  "other  auditable  measure"  language 
in  the  Act,  saying  that  this  language 
provided  greater  flexibility  than  the 
Department  had  provided  in  the  rule. 
However,  none  of  the  commenters 
siiggested  any  other  auditable  measures. 
Instead,  several  requested  that  they  be 
able  to  coual  what  they  believed  were 
their  own  RTMs  for  operating  as  wet 
lessors,  even  though  these  RTMs  had 
previously  been  reported  to  the 
Department  by  the  lessees. 

In  a  late-filed  comment,  CAT  uiged 
that  the  Department  reverse  its  position 
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that  wet  lessees,  rather  than  wet  lessors, 
be  credited  with  RTMs.  CAT  is  a  wet 
lessor  that  operates  flights  on  behalf  of 
other  U.S.  carriers.  CAT  asserted  that  it 
is  irrelevant  who  reports  RTMs  to  the 
Department:  what  shoidd  be  dispositive 
in  all  cases,  in  CAT'S  view,  is  who 
actually  operated  the  flights.  This  is  just 
as  true  in  the  case  of  situations  in  which 
U.S.  carriers  are  the  lessees  as  in  which 
foreign  carriers  are  the  lessees. 

In  the  Conference  Report  on  the 
Aviation  Transportation  Security  Act 
(House  Raport  107-296  at  p.  79),  the 
managers  made  the  following  comment 
on  this  issue: 

It  is  the  Confeiees'  position  that  the 
Stabilization  Act's  section  103  compensation 
formula  language,  "revenue  ton  miles  or 
other  auditable  measure"  should  be  broadly 
construed  and  should  not  restrict 
compensation  exclusively  to  revenue  ton 
miles  reported  on  previously  filed  DOT  Form 
41s.  If  Air,  Crew,  Maintenance.  Insurance 
lessors  can  provide  accurate  and  auditable 
records  of  their  revenue-ton-miles  during  the 
relevant  time  period,  then  they  should  be 
eligible  for  compensation  based  under  the 
Stabilization  Act." 

DOT  Response 

Double  counting — compensating  more 
than  one  carrier  for  the  same 
operation — ^is  contrary  to  the  statutory 
scheme  of  the  Act.  Under  the  Act,  the 
amoimt  of  compensation  available  to  a 
carrier  is  not  simply  a  function  of  actual 
dociunented  losses.  Rather, 
compensation  availability  is  limited  by 
a  formida  based  on  the  available  seat- 
miles  or  revenue  ton-miles  (or  other 
auditable  measiue)  as  reported  by  the 
carriers.  The  formiila  approach  was 
clearly  envisioned  as  a  way  to  permit 
carriers  to  participate  in  a  finite  amoimt 
of  compensation  based  on  their 
proportionate  market  shares.  Market 
shares  are  not  "shared"  due  to  multiple 
carriers  participating  in  particular 
Operations.  Indeed,  permitting  two  or 
more  carriers  to  be  compensated  for  the 
same  operation  would  give  greater 
weight  to  some  operations  than  others, 
contrary  to  the  broad  and  proportionate 
distribution  principle  evident  from  the 
language  of  both  section  101  and  103. 

For  example,  suppose  carrier  A  and 
carrier  B  both  participated  in  operation 
X.  Meanwhile,  carrier  C  flew  the  same 
amount  of  cargo  over  the  same  route  in 
operation  Y,  without  the  involvement  of 
another  carrier.  Both  operations  residt 
in  100.000  RTMs.  If  double  coimting 
were  permitted,  operation  X  would 
generate  twice  as  much  compensation  as 
operation  Y.  reducing  the  total  pool  of 
funds  available  to  all  carriers,  depriving 
other  carriers  of  the  proportionate 
amount  of  compensation  that  Congress 
intended  them  to  receive. 


We  would  also  point  out  that  there  are 
many  forms  of  miiltiple  participation  in 
operations,  such  as  wet  leases,  charters, 
code  shares,  and  indirect/direct  air 
carrier  relationships.  Attempting  to  find 
ways  of  accommodating  all  these 
situations,  and  the  variety  of  types  of 
double  counting  that  would  be 
involved,  would  not  only  be 
administratively  impracticable  but 
inevitably  involve  multiple  inequities. 
Congress  could  not  have  intended  such 
a  residt. 

We  do  not  agree  with  commenters 
who  would  disregard  the  role  of  the 
Department's  reporting  requirements 
(i.e..  the  Form  41  process)  in 
determining  the  appropriate  carriers  to 
receive  "credit"  for  ASMs  or  RTMs. 
Knowledge  of  this  long-standing 
reporting  scheme  can  clearly  be 
attributed  to  Congress,  and  the  Act's 
explicit  and  repeated  references  to 
ASMs  and  RTMs  "as  reported  to  the 
Secretary"  show  that  Congress 
implicitly  adopted  the  Department's 
reporting  requirements.  There  is  no 
evidence  that  Congress  sought  to  revise 
these  requirements  or  nullify  them  for 
purposes  of  the  statutory  compensation 
formula  so  that,  for  example,  wet  lessors 
would  get  credit  for  ASMs  and  RTMs 
while  wet  lessees  would  not. 

We  recognize  Congress  did  add  the 
term  "or  other  auditable  measure"  to  the 
calculus  with  respect  to  RTMs.  While 
neither  the  Department  nor  commenters 
have  been  able  to  suggest  what  such 
measures  might  be.  this  addition  at  least 
stands  for  the  proposition  that  Congress 
intended  some  flexibility  in  the  way 
that  compensation  was  distributed 
among  cargo  carriers.  That 
interpretation  is  fortified  by  the 
Conferees'  statement  in  House  Report 
107-296  as  cited  above,  which  we  note 
was  directly  in  support  of  the 
compensation  claims  of  wet  lessors. 

Woiidng  with  these  principles, 
together  with  the  mandates  of  the  Act 
itself,  we  believe  that  the  comments 
discussed  above  have  some  merit,  and 
that  wet  lessors  in  some  circumstances 
can  participate  in  compensation 
payments.  The  primary  condition  to  that 
participation  is  that  an  eligible  carrier 
with  a  superior  claim  to  RTMs  under 
our  rules  has  not  applied  for 
compensation.  This  requirement  is 
necessary  in  order  to  avoid  either 
double  counting  or  the  displacing  of  the 
claim  of  another  carrier  (e.g.,  the  lessee 
in  a  wet  lease  situation)  that  Congress, 
through  its  "as  reported  to  the 
Secretary"  language,  intended  the 
Department  to  recomize. 

Therefore,  we  will  accept  applications 
from  wet  lessors  if  they  (1)  Otherwise 
qualify  as  an  air  carrier;  (2)  identify  and 


document  their  status  as  wet  lessor, 
explaining  thereby  why  they  have  not 
previously  reported  ASMs  or  RTMs  for 
the  operations  in  question;  (3)  identify 
the  wet  lessees  involved  in  these 
operations;  (4)  document  that  such 
lessees  are  either  ineligible  for 
compensation  or  voluntarily  have  not 
and  will  not  claim  such  compensation 
with  respect  to  the  operations  in 
question:  and  (5)  provide  accurate  and 
auditable  records  of  ASMs  or  RTMs 
actually  flown  during  the  relevant  time 
period  for  these  operations. 

We  recognize  that  it  is  possible  that 
some  wet  lessors  either  did  not  apply 
for  compensation  because  of  the  way 
that  the  rule  addressed  this  issue  or 
would  seek  to  amend  their  applications 
to  claim  additional  RTMs  or  ASMs.  We 
are  amending  the  application 
procedures  of  the  rule  to  allow  carriers 
to  do  so  within  14  days  of  the 
publication  of  this  amendment. 

Claims  to  confidentiality  of 
information  provided  under  this 
provision  will  be  carefully  scrutinizad. 
In  any  situation  in  which  the 
Department  determines  that  both  wet 
lessors  and  wet  lessees  have  claimed 
compensation  for  the  same  operations, 
the  Department's  general  rule  that  wet 
lessees  report  RTMs  will  be  given  effect 
and  lessees  given  priority. 

Indirect  Air  Carrier  Inues 

A  number  of  commenters  objected  to 
the  provision  of  the  rule  that  only  direct 
air  carriers  are  eligiUe  for 
compensation.  These  commenters 
(Emery  Air  Freight,  CAA,  BAX  Global, 
and  the  Association  of  Air  Medical 
Services  (AAMS))  pointed  out,  first,  that 
indirect  air  carriers  are  within  the 
statutory  definition  of  "air  carrier,"  and 
consequently  should  be  eligible  for 
compensation.  These  commenters 
disagreed  with  the  Department's 
contention,  in  the  rule's  preamble,  that 
the  intent  of  Congress  was  to 
compensate  carriers  who  actually 
operated  flights.  Emery  added  that,  as 
an  air  freight  forwarder,  it  has  been 
recognized  in  DOT  administrative 
decisions  as  responsible  for  the 
transportation  of  property,  even  though 
it  did  not  actually  operate  flights. 

Emery  also  asserted  that,  as  a  lessee 
for  air  freight  Gransportation.  it  suffered 
losses  because  the  direct  air  carriers 
whose  aircraft  it  leased  could  not  fly 
during  the  period  of  the  Secretary's 
September  11  ground  stop  order.  This  is 
exactly  the  sort  of  loss  Congress 
intended  to  compensate.  Emery  said. 

Reporting  ASMs  or  RTMs  to  the 
Department  should  not  be  an  eligibility 
requirement,  these  commenters  said.  All 
air  carriers  should  be  eligible  for 
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compensation  regardless  of  whether  the 
Department  could  calculate  the 
"formula  cap"  for  compensation  using 
RTMs,  particularly  since  the  statute 
allows  for  "other  auditable  measures"  to 
be  used  in  place  of  RTMs. 

In  some  cases,  CAA  said,  indirect  air 
carriers  should  get  credit  for  the  RTMs 
involved  in  cargo  operations,  since  they 
"generate"  the  freight  carried,  contract 
with  direct  air  carriers  for  dedicated  lift 
which  requires  payment  regardless  of 
how  much  freight  is  carried,  and  bear 
the  entire  financial  risk  for  the 
operation.  Emery  also  said  that  it,  rather 
than  the  direct  air  carriers  involved, 
should  be  regarded  as  generating  RTMs, 
which  the  direct  air  carrier  merely 
reports. 

BAX  asserted  that  it  is  the    . 
Department's  obligation  to  find  an 
appropriate  "other  auditable  measure" 
for  indirect  air  carrier  operations  for 
carriers  that  do  not  report  RTMs,  though 
BAX  did  not  suggest  what  such 
measures  might  be.  BAX  did  suggest, 
however,  that  the  flexibility  given  to  air 
taxis  in  the  rule,  for  whom  DOT  could 
estimate  RTMs  based  on  other  data, 
could  be  given  to  indirect  air  carriers  as 

well. 

BAX  dismissed  the  Department  s 
concern  about  "duplicating"  ASMs  or 
RTMs,  saying  that  such  overlap  between 
direct  and  indirect  air  carriers  is  not 
"inherently  injurious."  BAX  appears  to 
mean  that  a  carrier  will  not  be  able  to 
get  "double  recovery,"  though  it 
concedes  that  some  carriers  might  have 
their  compensation  reduced  as  a  result. 
Emery  agreed  that  allowing  indirect  air 
carriers  to  claim  RTMs  will  not  require 
DOT  to  pay  more  than  once  for  a 
specific  loss.  Emery  added  that  the 
parties  to  a  contract  (i.e.,  a  direct  and 
indirect  air  carrier)  should  be  able  to 
provide  DOT  the  information  needed  to 
make  appropriate  allocations  of  relief. 

AAMS.  representing  air  ambulance 
operators,  also  requested  that  the 
Department  provide  compensation  to 
those  air  ambulance  operators  who  are 
indirect  air  carriers. 

.    DOT  Response 

Much  of  the  discussion  above 
concerning  wet  lease  issues  also 
pertains  to  the  comments  on  indirect  air 
carrier  issues.  In  particular,  the 
Department  believes  that  double 
counting  is  impermissible.  We  find 
nothing  in  the  text  of  the  statute  or  its 
legislative  history  suggesting  that 
Congress  meant  for  carriers  to  be  able  to 
"share"  RTMs.  Further,  none  of  these 
commenters  have  offered  a  way  to 
calculate  "other  auditable  measures" 
that  may  be  applicable  to  them  in  a  way 
that  is  firee  of  the  problem  of  duplicating 


the  claims  of  other  carriers.  (BAX's 
analogy  to  air  taxis  is  inapposite,  since 
air  taxis  have  been  required  to  construct 
RTM  data  in  a  manner  consistent  with 
other  carriers  and  no  duplication  of  data 
is  involved.) 

Nor  are  we  persuaded  by  the 
suggestions  that  indirect  air  carrier/ 
height  forwarders  have  a  superior  claim 
to  RTMs  that  are  flown  with  their  cargo 
aboard.  As  noted  above,  we  believe  that 
Congress  implicitly  adopted  the 
reporting  requirements  of  the 
Department  in  the  Act,  and  we  find  no 
suggestion  that  it  intended  to  displace, 
as  eligible  for  compensation  under  the 
Act,  the  direct  air  carriers  that  report 
RTMs  in  accordance  with  our  rules  in 
favor  of  indirect  air  carriers  that  do  not. 
As  to  comments  analogizing  the  role 
of  fi^ight  forwarders  to  that  of  wet 
lessees,  there  are  clearly  differences 
between  the  two.  While  both  asstmie 
economic  risks,  a  wet  lessee  assimies 
economic  control  and  responsibility  for 
the  flight,  which  the  frei^t  forwarder 
does  not.  As  to  claims  that  freight 
forwarder  operations  are  economically 
equivalent  to  a  wet  lease,  if  an  air  carrier 
has  in  fdtt  reported  RTMs  to  the 
Department  as  a  wet  lessee,  then  its 
application  can  be  processed  on  that 
basis.  We  believe  that  the  maimer  in 
which  carriers  have  actually  defined 
their  relationships  and  reported  the  data 
to  DOT— without  regard  to  the 
economic  incentive  created  by  the 
availability  of  compensation — should  be 
given  cretfibility. 

That  said,  we  are  deleting  the 
provision  of  the  rule  that  made  indirect 
air  carriers  ineligible  to  apply  for 
compensation.  In  order  to  be  consistent 
with  the  approach  we  have  taken  above 
for  wet  lessors,  we  will  accept  for 
processing  applications  from  indirect  air 
carriers  if  they  (1)  Otherwise  qualify  as 
an  air  carrier;  (2)  identify  and  document 
their  status  as  an  indirect  air  carrier, 
explaining  thereby  why  they  have  not 
previously  reported  ASMs  or  RTMs  on 
claimed  operations;  (3)  identify  the 
direct  air  carriers  involved  in  Aeir 
operations;  (4)  document  that  such 
direct  air  carriers  are  either  ineligible  for 
compensation  or  volimtarily  have  not 
and  will  not  claim  such  compensation 
with  respect  to  the  operations  in 
question;  and  (5)  provide  accurate  and 
auditable  records  of  ASMs  or  RTMs 
actually  flown  during  the  relevant  time 
period  for  these  operations. 

We  recognize  that  it  is  possible  that 
some  indirect  air  carriers  may  not  have 
applied  for  compensation  in  the  past 
because  the  rule  said  that  they  were 
ineligible.  We  are  amending  Uie 
application  procedures  of  the  rule  to 
allow  indirect  air  carriers  who  did  not 


apply  previously  to  so  do  within  14 
days  of  the  publication  of  this 
amendment. 

As  noted  above,  claims  to 
confidentiality  of  information  provided 
under  this  provision  will  be  carefully 
scrutinized.  In  any  situation  in  whidi 
the  Department  determines  that  both 
indirect  and  direct  air  carriers  have 
claimed  compensation  for  the  same 
operations,  the  Department's  general 
rule  that  direct  air  carriers  report  RTMs 
will  be  given  effect  and  they  will  be 
given  priority. 

Air  Ambulance  Issues 

AAMS  expressed  concern  about  the 
provisions  of  the  Act  and  the  rule  that 
based  calculations  of  compensation  for 
which  air  carriers  are  eligible  on 
available  seat-miles  (ASMs).  AAMS  said 
that  ASMs  are  not  a  good  measure  of  the 
capacity  of  air  ambulance  services, 
because  air  ambulances  must  be  staffed 
and  ready  to  go  on  a  24-hour  basis,  yet 
fly  relatively  few  ASMs.  Given  the  way 
the  statutory  formula  works,  this  would 
result  in  very  little  compensation  being 
made  available  to  air  ambulance 
services. 

In  place  of  the  ASM  calculations  that 
are  used  for  other  kinds  of  air  carriers. 
AAMS  recommended  that  the 
Department  calculate  lost  volume  by 
comparing  the  flight  volume  of  August 
and  September  2001,  multiplying  the 
difference  by  the  average  revenue  per 
fli^t.  and  extrapolating  the  result  to  the 
industry  as  a  whole.  AAMS  suggested 
that  the  functional  equivalent  of  ASMs 
(i.e.,  as  a  measurement  of  capacity) 
could  be  calculated  by  multiplying  the 
average  number  of  seats  in  air 
ambulances  aircraft  (six)  times  the 
average  speed  of  the  aircraft  (150  m.p.h.) 
times  the  hours  per  day  it  is  staffed  and 
ready  (24).  This,  AAMS  suggested, 
would  create  a  reasonable 
approximation  of  the  capacity  of  an  air 
ambulance  aircraft  per  day. 

In  the  Aviation  and  Transportation 
Security  Act  (Pub.  L.  107-71).  Congress 
also  addressed  the  situations  of  air 
ambulances.  Section  124(d)  of  this 
statute  amended  section  103  of  the  Air 
Transportation  Safety  and  System 
Stabilization  Act.  The  purpose  of  this 
amendment,  according  to  the 
Conference  Report  (House  Report  107- 
296  at  p.  79).  is  to  "to  allow  for  a 
modified  system  of  providing 
compensation  to  air  tour  operators  and 
air  ambulances  to  better  address  their 
needs  after  industry  wide  losses."  The 
following  is  the  text  of  this  amendment: 

(d)  (Compensation  for  Certain  Air 
Carriers. — 

(1)  Set-Aside.— The  President  may  set 
aside  a  portion  of  the  amount  of 
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compensation  payable  to  air  carriers  under 
section  101(a)(2)  to  provide  compensation  to 
classes  of  air  carriers,  such  as  air  tour 
operators  and  air  ambulances  (including 
hospitals  operating  air  ambulances)  for 
whom  appUcation  of  a  distribution  formula 
containing  available  seat  miles  as  a  factor 
would  inadequately  reflect  their  share  of 
direct  and  incremental  losses.  The  President 
shall  reduce  the  $4,500,00,000  specified  in 
section  (b)(2)(A)(i]  by  the  amount  set  aside 
under  this  subsection. 

(2)  Distribution  of  Amounts. — ^The 
President  shall  distribute  the  amount  set 
aside  under  this  subsection  proportionally 
among  such  air  carriers  based  on  an 
appropriate  auditable  measure,  as 
determined  by  the  President. 

Under  the  statutory  language,  use  of  this 
set-aside  authority  is  discretionary 
("The  President  may  set  aside  *  *  *"). 
Neither  the  statute  nor  the  Conference 
Report  provides  any  guidance 
concerning  the  appropriate  size  of  such 
a  set-aside  or  the  identity  of  any  other 
"classes"  of  air  carriers  that  could  be 
included  in  it,  if  the  President  chooses 
to  use  the  authority. 

DOT  Response 

The  Department  %vill  consider  using 
the  discretion  provided  by  section 
124(d)  of  the  Transportation  Security 
Act  to  set  aside  a  portion  of  the  $4.5 
billion  compensation  available  for 
passenger  carriers  for  air  ambulances 
and  other  classes  of  air  carriers  for 
whom  application  of  an  ASM-based 
compensation  formula  would 
inadequately  reflect  their  share  of  direct 
and  incremental  losses.  The  Department 
is  issuing  a  separate  document  in 
today's  Federal  Register  requesting 
comment  on  the  issue  of  whether  we 
should  establish  a  set-aside,  which 
classes  of  carriers  a  set-aside  shoiild 
cover,  and  what  method  or  methods 
should  be  used  to  allocate  funds  fit>m  a 
set-aside. 

Charter  Carrier  Issues 

NACA.  representing  charter  air 
carriers,  asked  for  changes  in  the  data 
the  Department  collects.  NACA  said  that 
Parts  2  and  4  of  Form  330-A  request  a 
variety  of  types  of  information  (e.g., 
forecast  ASMs  and  RTMs;  volume, 
revenue  and  cost  information  related  to 
individual  passengers;  break  even  load 
factor,  average  length  of  passenger  haul, 
departures  planned,  average  passenger 
fares,  and  passenger  yield  per  RPM)  that 
are  not  relevant  to  charter  air  carriers' 
operation.  Charter  air  carriers.  NACA 
said,  typically  sell  full  planeload  charter 
flights  to  tour  operators,  who  in  turn 
pay  for  the  whole  airplane  by  "block 
hour."  Charter  revenue  forecasts  are 
based  on  aircraft  utilization,  which  is 
the  predicted  monthly  number  of  block 


hours  the  carrier  expects  to  operate.  The 
forecast  units  then  become  revenue  and 
cost  per  block  hour,  rather  than  ASMs 
and  RTMs. 

DOT  Response 

The  Department  understands  that 
some  charter  carriers  may  not  have 
some  of  the  data  elements  in  the  forin 
the  Department  has  asked  for  them.  The 
Department  has  received  applications 
frtim  a  number  of  such  carriers,  and  we 
are  working  with  the  carriers  in 
question  to  clarify  information 
necessary  to  permit  determinations  on 
compensation  to  be  made. 
Consequently,  the  Department  does  not 
believe  that  it  is  necessary  to  make  any 
changes  in  the  current  rule  or  forms  to 
accommodate  NACA's  concern. 
However,  we  will  consider  whether,  in 
connection  with  the  third  increment  of 
compensation  we  intend  to  distribute  in 
2002,  we  should  change  any  of  the  data 
elements  for  charter  carriers. 

Accountii^  Issues 

The  American  Institute  of  Certified 
Public  Accountants  (AICPA) 
recommended  a  number  of  changes  in 
the  way  that  the  rule  describes  the 
independent  audit  requirements  of  the 
final  rule.  Rather  than  requiring  a 
"review"  of  a  carrier's  "forecasts,"  or  an 
"audited  financial  statement,"  AICPA 
suggested  that  DOT  require  carriers  to 
perform  an  "agreed-upon  procedures 
engagement."  This  change  would  make 
the  rule  more  consistent  with 
accounting  terms  of  art,  AICPA  said. 
AICPA  provided  a  suggested  draft  of 
such  agreed-upon  procedures  as  well  as 
technical  amendments  to  the  rule's 
language  that  would  accommodate  the 
group's  concerns. 

AICPA  also  commented  concerning 
the  rule's  requirement  that  carriers 
report  and  support  reports  of  losses  for 
the  period  beginning  September  11, 
2001.  Generally,  AICPA  said,  carriers 
prepare  financial  data  on  a  monthly, 
rather  than  a  daily  basis,  so  it  would 
make  more  sense  to  report  losses 
beginning  September  1  rather  than 
September  11.  Also,  carriers  and  the 
DOT  should  have  access  to  the 
independent  auditors'  working  papers 
on  request,  but  the  carrier  should  not 
routinely  obtain  and  retain  them.  Doing 
the  latter  would  be  inconsistent  with 
AICPA  auditing  standards,  the 
orranization  asserted. 

The  Air  Transport  Association  noted 
in  its  comments  that  it  supported  the 
AICPA's  views. 

DOT  Response 

In  the  interest  of  facilitating  auditing 
of  carriers'  records,  the  Department  will 


make  the  regulatory  text  changes 
suggested  by  AICPA,  with  minor  edits. 
These  changes  in  the  Department's  rule 
include  adoption  of  the  "agreed-upon 
procedures  engagement"  approach  that 
AICPA  suggested.  However,  the 
Department  does  not  adopt  or  otherwise 
approve  the  specific  agreed-upon 
procedures  document  enclosed  with 
AICPA's  comment. 

In  implementing  the  agreed-upon 
procedures  approach,  DOT  will  require 
that  airlines  and  their  accoimtants  use 
procedures  that  are  acceptable  to 
applicants  and  the  Department.  The 
Department  intends  to  issue,  in  the  near 
future,  guidance  that  will  provide  the 
essential  elements  of  procedures  that 
the  Department  will  accept.  As  part  of 
this  process,  the  Department  is 
considering  guidance  relating  to 
abbreviated  procedures  for  smaller  air 
carriers. 

Before-  and  AAer-Tax  Reporting 

TEM  Enterprises  noted  that  the  nile 
requires  that  carriers  report  both  "net 
losses,  before  taxes"  and  "total  net 
income  after  taxes,  based  on  application 
of  standard  corporate  income  tax  rates." 
TEM  recommended  that  the  Department 
use  before-tax  information  in 
determining  compensation,  particularly 
where  a  carrier  projected  losses  even 
before  the  September  11  attacks,  since 
no  tax  would  have  been  paid  in  that 
case.  It  would  not  make  sense  to  use 
after-tax  data  except,  periups,  in  the 
case  of  carriers  who  project  having 
taxable  income  at  the  end  of  their  tax 
years.  TEM  also  objected  to  the 
possibility  that  the  reference  to 
"standard  corporate  tax  rates"  would 
mean  that  the  Department  wo\ild 
uniformly  apply  a  34  percent  tax  rate 
against  a  carrier's  projected  net  income. 

AICPA  also  asked  for  clarification  on 
whether  compensation  will  be  based  on 
pre-tax  or  net  income  after  taxes,  and  on 
what  is  meant  by  the  rule's  reference  to 
"standard  corporate  income  tax  rates." 

DOT  Response 

The  Department  has  determined,  as 
the  result  of  reviewing  both 
compensation  applications  and 
comments  to  the  docket  for  this  rule, 
that  the  Department  will  rely  on  pre-tax 
data  for  purposes  of  determining 
carriers'  losses.  Consequently,  issues 
concerning  use  of  after-tax  data, 
including  the  appropriate  corporate  tax 
rate  to  apply,  are  moot.  We  have  deleted 
the  after-tax  income  lines  from  the 
reporting  forms  in  Appendices  A-C  of 
the  regulation. 
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Docmnantatioii  of  pre-Sept^ber  11 
Forecasts  | 

TEM  Enterprises  and  Custom  Air 
Transport  made  similar  comments 
concerning  the  rule's  requirement  that 
carriers  submit  dociunentation  that  pre- 
September  11  forecasts  were,  in  fact, 
completed  before  September  11.  The 
problem,  they  said,  was  that  carriers 
such  as  themselves  do  not  routinely 
prepare  forecasts  of  the  kind 
contemplated  by  the  rule.  They  could 
produce,  for  purposes  of  their 
applications,  they  said,  detailed 
forecasts  based  on  information  existing 
before  September  11,  but  these  forecasts 
were  prepared  after  September  11.  It 
would  be  unreasonable,  they  said,  to 
exclude  carriers  firom  compensation 
because  their  normal  business  practices 
before  September  11  did  not  involve 
preparing  detailed  forecasts.  Like  air 
taxis,  some  other  air  carriers  should  be 
given  fl»dbility  to  make  a  good  faith 
effort  to  categorize  their  revenues  and 
expenses  according  to  the  nile's  forms. 


DCJT  Response 

The  Department  believes  that  it  is  fair 
to  accommodate  the  situation  of  carriers 
that  did  not  prepare  actual  forecasts 
before  September  11.  In  reviewing 
applications  that  have  been  submitted, 
the  Department  has  accepted  some 
carriers'  estimates  of  pre-September  11 
expectations  for  their  performance, 
based  on  historical  data,  in  lieu  of  a 
forecast  actually  made  before  that  date. 
As  a  matter  of  interpretation,  the 
Department  will  continue  this  practice. 
While  the  Department  will  scrutinize 
the  carrier's  data  to  make  sure  the 
estimates  of  expectations  are  reasonable, 
the  Department  will  not  exclude  carriers 
in  this  category  firom  eligibility  for 
compensation.  j 

OthertoiMS 

Worldwide  Flight  Services,  an 
aviation  services  firm  that  provides 
ramp,  passenger,  cargo,  maintenance, 
container  leasing,  and  fueling  services, 
commented  that  it  has  suffered 
significant  losses  as  the  result  of  the 
September  11  attacks.  The  company  is 
not  receiving  its  expected  revenue 
because  carrier  customers  operating 
fewer  flights  are  using  their  services 
less.  Worldwide  asserted  it  is  not  an 
indirect  air  carrier  and  that  its  unique 
position  and  the  services  it  provides  to 
carriers  should  result  in  its  becoming 
eligible  for  compensation.  Generally, 
Worldwide  believes  its  services  are  vital 
to  the  fl^ts  of  aircraft. 

If  its  operations  stopped  tomorrow. 
Worldwide  said,  many  flights  could  not 
operate  because  essential  services 


would  not  be  provided,  especially  in 
smaller  communities.  According  to 
Worldwide,  in  view  of  the  Act's 
mandate  that  the  Secretary  take 
appropriate  action  to  ensure  the 
continuation  of  scheduled  air  service  to 
small  commimities,  the  Department 
should  compensate  the  company.  In 
addition,  acccording  to  worldwide,  if 
Worldwide  stopped  providing  its 
service,  there  would  be  interruptions  of 
mail  deliveries. 

ATA  expressed  concern  about  the 
provision  that  carriers  must  provide  all 
requested  information  with  their 
applications  or  face  rejections  of  their 
applications  by  the  Department.  This 
requirement  is  too  stringent,  in  ATA's 
view,  particularly  since  carriers  may  be 
unable  to  meet  precisely  some  of  the 
rule's  information  requirements.  For 
example,  carriers  may  well  be  unable  to 
provide  an  auditable  forecast  and  actual 
losses  for  the  September  11-30  period, 
since  they  do  not  keep  records  in  a  daily 
or  weekly,  as  opposed  to  monthly, 
fashion.  Uke  AICPA,  ATA 
recommended  that  the  rule's 
information  collection  requirements 
relate  to  the  entire  month  of  September. 

Finally,  ATA  disagreed  with  the  rule's 
requirement  that  independent  auditors 
review  carriers'  forecasts  for  acciuacy. 
This,  ATA  said,  would  be  difficult  given 
the  variation  among  carriers'  forecasting 
methods.  Instead,  the  auditors  should 
certify  that  the  forecast  submitted  to 
DOT  was  the  carrier's  most  recently 
available  forecast  prior  to  September  11. 

DOT  Response 

The  events  of  September  11  had 
serious  economic  effects  on  a  wide 
variety  of  businesses.  For  example, 
airport  concessionaires,  hotels  and 
resorts,  and  other  tourism-related 
businesses  appear  to  have  lost 
substantial  amounts  of  money.  We  do 
not  doubt  that  an  aviation  services 
company  like  Worldwide  may  have 
suffered  significant  financial  losses  as 
the  result  of  the  September  11  attacks, 
and  we  recognize  Uiat  firms  like 
Worldwide  can  play  an  important  role 
in  the  aviation  industry. 

Nevertheless,  Congress  provided 
compensation  in  the  Act  only  to  air 
carriers.  Worldwide  is  not  only  not  an 
indirect  air  carrier;  it  is  not  an  air  carrier 
at  all,  as  defined  in  the  Act.  We  do  not 
have  the  legal  discretion  to  provide 
compensation  to  parties  that  are  not  air 
carriers,  even  though  doing  so  could 
help  to  achieve  other  purposes  of  the 
Act,  such  as  maintaining  service  to 
small  commimities. 

The  Act  requires  losses  to  be 
calculated  bom  September  11.  not 
September  1.  The  Department  cannot 


assimie  that  a  forecast  pertaining  to  all 
of  September  will  permit  an  acairate 
calculation  of  losses  pertaining  to 
September  11-30.  Certainly,  merely  pro- 
rating data  for  the  entire  month  as  a 
means  of  estimating  losses  for 
September  11-30  would  not  be  an 
acauate  method  for  doing  so.  It  is 
appropriate  and  possible,  in  the 
Department's  view,  for  carriers — even 
those  who  did  not  originally  structiue 
their  forecasts  in  this  fashion — ^to  break 
out  data  pertaining  to  September  1-10 
and  September  11-30,  respectively. 

As  noted  in  the  response  to  the 
AICPA  comment,  DOT  is  modifying 
audit  requirements  and  will  rely  on 
"agreed-upon  procedures"  as  distinct 
from  a  formal  "review"  or  "audit"  of 
carrier  information.  This  change 
adequately  responds  to  ATA's 
comments  on  this  point.  We  do  not 
believe  it  would  be  adequate  to  have  an 
auditor  merely  attest  to  the  recency  of 
a  carrier's  documents.  To  ensure  that 
the  Department  distributes  funds  in 
accordance  with  Congress'  direction, 
auditors  need  to  consider  the  accuracy 
of  the  substance  of  this  information. 

Regulatrary  Analyses  and  Notices 

This  rule  is  an  economically 
significant  rule  under  Executive  Order 
12886,  since  it  will  facilitate  the 
distribution  of  more  than  a  billion 
dollars  into  the  economy  during  the  12- 
month  period  following  its  issuance. 
Because  of  the  need  to  move  quickly  to 
provide  compensation  to  air  carriers  for 
the  pxirpose  of  maintaining  a  safe, 
efficient,  and  viable  commercial 
aviation  system  in  the  wake  of  the 
events  of  September  11,  2001,  we  are 
not  required  to  provide  an  assessment  of 
the  potential  cost  and  benefits  of  this 
regulatory  action.  The  Department  has 
determined  that  this  rule  is  being  issued 
in  an  emergency  situation,  within  the 
meaning  of  Section  6(a)(3)(D)  of 
Executive  Order  12866.  However,  this 
impact  is  expected  to  be  a  favorable  one: 
making  these  funds  available  to  air 
carriers  to  compensate  them  for  losses 
resulting  from  ihe  terrorist  attacks  of 
September  11.  In  accordance  with 
Section  6(a)(3)(D),  this  rule  was 
submitted  to  the  Office  of  Management 
and  Budget  for  a  brief  review. 

Because  a  notice  of  proposed 
rulemaking  is  not  required  for  this 
rulemaking  imder  5  U.S.C.  553,  we  are 
not  required  to  prepare  a  regulatory 
flexibility  analysis  under  5  U.S.C.  604. 
However,  we  do  note  that  this  rule  may 
have  a  significant  economic  effect  on  a 
substantial  niunber  of  small  entities. 
Among  the  entities  in  question  are  air 
taxis,  as  well  as  some  commuters  and 
small  certificated  air  carriers.  In 
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analyzing  small  entity  impact  for 
purposes  of  the  Regulatory  Flexibility 
Act,  we  believe  that,  to  the  extent  that 
the  rule  impacts  small  air  carriers,  the 
impact  will  be  a  favorable  one,  since  it 
wiU  consist  of  receiving  compensation. 
We  have  facilitated  the  participation  of 
small  entities  in  the  program  by 
allowing  a  longer  application  period  for 
air  taxis,  which  are  generally  the 
smallest  carriers  covered  by  this  rule 
and  which  do  not  otherwise  report 
traffic  or  financial  data  to  the 
Department.  The  Department  has  also 
concluded  that  this  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  consultation  requirements 
of  Executive  Order  13132. 

We  are  making  this  rule  effective 
immediately,  without  prior  opportimity 
for  public  notice  and  comment.  Because 
of  the  need  to  move  quickly  to  provide 
compensation  to  air  carriers  for  the 
purpose  of  maintaining  a  safe,  efficient, 
and  viable  commercial  aviation  system 
in  the  wake  of  the  events  of  September 
11,  2001,  prior  notice  and  comment 
would  be  impractical,  unnecessary,  and 
contrary  to  the  public  interest. 
Consequently,  prior  notice  and 
comment  under  5  U.S.C.  553  and  delay 
of  the  effective  date  under  5  U.S.C.  801, 
et  seq.,  are  not  being  provided.  On  the 
same  basis,  we  have  determined  that 
there  is  good  cause  to  make  the  rule 
effective  immediately,  rather  than  in  30 
days.  We  are  providing  for  a  14-day 
comment  period  following  publication 
of  the  rule,  however.  The  Department 
will  subsequently  respond  to  comments 
we  receive. 

The  Office  of  Management  and  Budget 
has  approved  the  information  collection 
requirements  of  this  rule,  with  Control 
Number  2105-0546. 

List  of  Sid^ects  in  14  CFR  Part  330 

Air  carriers.  Grant  programs — 
transportation.  Reporting  and 
recordkeeping  requirements. 

Issued  this  26th  day  of  E>eceinber,  2001.  at 
Washington.  DC. 
Read  C  Van  de  Water, 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  amends  14 
CFR  Part  330  as  follows: 

PART  330— PROCEDURES  FOR 
COMPENSATION  OF  AIR  CARRIERS 

1.  The  authority  citation  for  Part  330 
is  revised  to  read  as  follows: 

Audiarity:  Pub.  L  107-42, 115  Stat.  230 
(49  U.S.C.  40101  note);  sec.  124(d),  Pub.  L 
107-71, 115  Stat.  631  (49  U.S.C.  40101  note). 

2.  Amend  §  330.7  by  revising 
paragraph  (c)  to  read  as  follows: 


fSSar    Hewmuehofaneligilitoair 
carrier's  eetlmated  compensation  will  be 
distributed  under  this  part? 

•  •        •        •        * 

(c)  If.  as  an  air  carrier,  you  are  able  to 
submit  data,  subsequent  to  your 
application  under  this  part  but  before 
December  31,  2001,  demonstrating  and 
documenting  conclusively  that  you  have 
incurred  actual  losses  as  defined  in 
section  101(a)(2)  of  the  Act  that  exceed 
the  amount  of  compensation  for  which 
you  demonstrate  you  are  eligible  under 
the  formula  of  section  103(b)(2)  of  the 
Act,  the  Department  may  disburse  to 
you,  without  waiting  for  a  submission  in 
Calendar  Year  (CY)  2002,  the  remainder 
of  the  formula  amount  of  compensation 
for  which  you  are  eligible. 

(1)  A  carrier  that  requests  a  final 
installment  before  December  31.  2001 
must  submit  its  claim  of  actual  losses 
for  the  period  of  the  claim,  a  forecast  for 
the  same  period  that  was  prepared 
before  September  11,  2001,  and  an 
independent  public  accountant's  report 
based  on  the  performance  of  agreed- 
upon  procedures  approved  by  the 
Department  of  Transportation  with 
respect  to  the  carrier's  forecasts  and 
actual  results.  The  independent  public 
accountant's  engagement  must  be 
performed  in  accordance  with  generally 
accepted  professional  standards 
applicable  to  agreed-upon  procedures 
engagements. 

(2)  The  consideration  of  requests  for 
final  payment  before  December  31,  2001 
is  contingent  upon  the  establishment  by 
the  Department  of  a  fixed 
comprehensive  universe  of  ASMs  and 
RTMs  for  all  eligible  air  carriers  to  be 
used  as  the  basis  of  the  final 
compensation  formula  for  all  eligible  air 
carriers  as  established  in  the  Act. 

SSaail    [Amended] 

3.  Amend  §  330.11  by  removing  and 
reserving  paragraph  (b). 

4.  Amend  §  330.21  by  adding  new 
paragraphs  (d)  and  (e),  to  read  as 
follows: 

{33021    When  must  air  carrier*  apply  for 
compensation? 

•  •        •        •        • 

(d)  Notwithstanding  any  other 
provision  of  this  section,  if  you  are  an 
eligible  air  carrier  that  did  not  submit  an 
application  or  wishes  to  amend  its 
application,  you  may  do  so  by  January 
16,  2002  if  you  are  one  of  the  following: 

(1)  An  indirect  air  carrier  which  did 
not  file  an  application  because  indirect 
air  carriers  were  formerly  ineligible  to 
apply  for  compensation;  or 

(2)  A  wet  lessor  that  either  did  not  file 
an  application,  or  submitted  fewer 
ASMs  or  RTMs  with  its  application  than 


it  now  believes  can  be  counted  for 
compensation  piuposes,  because  this 
rule  formerly  limited  the  ASMs  or  RTMs 
that  you  could  submit. 

(e)  ff  you  are  submitting  a  new  or 
amended  application  under  paragraph 
(d)  of  this  section,  you  must  include  a 
signed  statement,  under  penalty  of 
perjury,  that  you  are  submitting  the  new 
or  amended  application  for  the  reason 
stated  in  paragraph  (d)(1)  or  (d)(2)  of 
this  section. 

5.  Revise  §  330.31  to  read  as  follows: 


f330.31    What  data  must  air  I 
sulNnIt  concerning  ASMs  or  RTMs? 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  if  you  are  applying 
for  compensation  as  a  passenger  or 
combination  passenger/cargo  carrier, 
you  must  have  submitted  your  August 
2001  total  completed  ASM  report  to  the 
Department  for  your  system-wide  air 
service  (e.g..  scheduled,  non-scheduled, 
foreign,  and  domestic). 

(b)  Except  as  provided  in  paragraph 
(dj  of  this  section,  if  you  are  applying 
for  compensation  as  an  all-caigo  carrier, 
you  must  have  submitted  your  RTM 
reports  to  the  Department  for  the  second 
calendar  quarter  of  2001. 

(c)  In  calculating  and  submitting 
ASMs  and  RTMs  under  paragraphs  (a) 
and  (b)  of  tl^is  section,  there  are  certain 
things  you  must  not  do: 

(IjExcept  at  the  direction  of  the 
Department,  or  to  correct  an  error  that 
you  document  tp  the  Department,  you 
must  not  alter  the  ASM  or  RTM  reports 
you  earlier  submitted  to  the  Department 
Your  ASMs  or  RTMs  for  purposes  of 
this  part  are  as  you  have  reported  them 
to  the  Department  according  to  existing 
standards,  requirements,  and 
methodologies  established  by  the  Office 
of  Airline  Information  (Bureau  of 
Transportation  Statistics). 

(2)  You  must  not  include  ASMs  or 
R'TMs  resulting  from  operations  by  your 
code-sharing  or  alliance  partners. 

(3)  You  must  not  include  ASMs  or 
R'TMs  that  are  reported  by  or 
attributable  to  flights  by  another  carrier. 

(d)  If  you  have  not  previoiisly 
reported  ASMs  or  RTMs  as  provided  in 
paragraphs  (a)  and  (b)  of  this  section  for 
a  given  operation  or  operations,  you 
may  submit  your  calculation  of  ASMs  or 
RTMs  to  the  Department  with  your 
application.  You  must  certify  the 
accuracy  of  this  calculation  and  submit 
with  your  application  the  data  and 
assumptions  on  which  the  calculation  is 
based.  After  reviewing  your  submission, 
the  Department  may  modify  or  reject 
your  calculation. 

(1)  If  you  are  a  direct  air  carrier  that 
has  operated  your  aircraft  for  a  lessee 
(i.e..  a  wet  lease,  or  aircraft,  crew. 
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maintenance,  and  insurance  (ACMI) 
operation),  you  may  sulnnit  your 
calculation  of  ASMs  or  RTMs  for  these 
flights.  Your  submission  must  include 
the  following  elements: 

(i)  Documentation  that  you  otherwise 
qualify  as  an  air  carrier; 

(ii)  Documentation  that  you  are  a  wet 
lessor,  and  an  explanation  of  why  you 
did  not  previously  report  ASMs  or 
RTMs  for  the  operations  in  question; 

(iii)  Documentation  of  the  identify  of 
the  wet  lessees  involved  in  these 
operations; 

(iv)  Documentation  that  such  lessees 
are  either  ineligible  for  compensation  or 
volimtarily  have  not  and  will  not  claim 
such  compensation  with  respect  to  the 
operations  in  question;  and 

(v)  Accurate  and  auditable  records  of 
ASMs  or  RTMs  actually  flown  during 
the  relevant  time  period  for  these 
operations. 

(2)  If  you  are  an  indirect  air  carrier, 
you  may  submit  your  calculation  of 
ASMs  or  RTMs  for  flights  that  direct  air 
carriers  have  operated  for  you  under 
contract  or  other  arrangement.  Your 
submission  must  include  the  following 
elements: 

(i)  Documentation  that  you  otherwise 
qualify  as  an  air  carrier, 

(ii)  Dociunentation  that  you  are  an 
indirect  air  carrier,  and  an  explanation 
of  why  you  did  not  previously  report 


ASMs  or  RTMs  for  the  operations  in 
question; 

(iii)  Documentation  of  the  identify  of 
the  direct  air  carriers  involved  in  these 
operations; 

(iv)  Documentation  that  such  direct 
air  carriers  are  either  ineligible  for 
compensation  or  volimtarily  have  not 
and  will  not  claim  such  compensation 
with  respect  to  the  operations  in 
question;  and 

(v)  Accurate  and  auditable  records  of 
ASMs  or  RTMs  actually  flown  during 
the  relevant  time  period  for  these 
operations. 

6.  Amend  §  330.35  by  revising 
paragraph  (a)(4)  to  read  as  follows: 


§330.35    What 
ratain? 


raconto  must  carrier* 


(a)  *  *  * 

(4)  You  must  agree  to  have  your 
independent  public  accoimtant  retain 
all  reports,  working  papers,  and 
supporting  documentation  pertaining  to 
the  agreed-upon  procedures  engagement 
conducted  by  your  independent  public 
accountant  under  the  requirements  of 
this  part  for  a  period  of  five  years.  The 
accountant  must  make  this  information 
available  for  audit  and  examination  by 
representatives  of  the  Department  of 
Transportation  (including  the  Office  of 
the  Inspector  General),  the  Comptroller 


General  of  the  United  States,  ot  other 
Federal  agencies. 

***** 

7.  Amend  §  330.37  by  revising 
paragraph  (b)  to  read  as  follows: 

§33a37    Are  carriars  which  participate  hi 
this  program  subject  to  audit? 

***** 

(b)  Before  you  are  eligible  to  receive 
payment  from  the  final  installment  of 
compensation  under  the  Act,  there  must 
be  an  independent  public  accountant's 
report  based  on  the  performance  of 
procedures  agreed  upon  by  the 
Department  of  Transportation  with 
respect  to-the  carrier's  forecasts  and 
actual  results.  The  independent  public 
accountant's  engagement  must  be 
performed  in  accordance  with  generally 
accepted  professional  standards 
applicable  to  agreed-upon  procedures 
engagements.  You  must  submit  the 
results  of  the  agreed-upon  procedures 
engagement  to  the  Department  with 
your  application  for  payment  of  the 
final  installment. 

8.  Amend  Appendix  A  to  Part  330  by 
revising  Page  1  of  5  and  Page  3  of  5  of 
Form  330-A  to  read  as  follows: 

Appendix  A  to  Part  330— Forms  for 
Certificated  and  Commuter  Air  Carriers 

BILLING  CODE  4»10-«2-P 
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FORM  330-A 

Page  1  of  5 


AIR  TRANSPORTATION  SAFETY  AND  SYSTEM  STABILIZATION  ACT 


APPLICATION  FOR  COMPENSATION 
FOR  CERTIFICATED  AND  COMMUTER  AIR  CARRIERS  (PROVIDING  PASSENGER  AND 

COMBINATION  PASSENGER/CARGO  SERVICE) 


Name,  Address  and  Telephone 
Number  of  air  Carrier 

Type  of  DOT  Economic  authority 
held 

Compensation  Amount  Received  To 
Date  Under  Section  101(AK2)  of  the 

ACT 

■* 

PART  1:  FORECASTED  &  ACTUAL  LOSSES  FOR  THE  PERIOD 

SEPTEMBER  11, 2001  TO  SEPTEMBER  30, 2001 

FINANCIAL  DATA 
(in  whole  dollars) 


Passenger  Carrier 
Financial  Data 

Pre  9-1 1-01  Forecast 

for  the  Period 

9-11-01  through  9-30-01 

Actual  Results 

for  the  Period 

9-11-01  through  9-30-01 

Difference  Between  the 
Pre  9-1 1-01  Forecast 

and  Actual  Results  for  9- 
11-01  through  9-30-01 

Total  Operating 
Revenue 

Total  Operating 
Expenses 

• 

Total  Operating 
Income 

Non-Operating  Income 

Non-Operating 
Expenses 

Income  Before  Taxes 
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Name  of  Air  Carrier 


FORM  33a-A 
Page  3  of  5 


PART  3:  ESTIMATE  OF  LOSS  FOR  THE  PERIOD 

OCTOBER  1,  2001  TO  DECEMBER  31, 2001 

FINANCIAL  DATA 
(in  whole  dollars) 


Passenger 
Carrier  Financial 
Data 

Pre  9-11-01  Forecast 

for  the  Period 

10-01-01  through  12-31- 

01 

Current  Forecast  for  the 

Period  10-01-01  through 

12-31-01 

Difference  Between 

the  Pre  9-11-01 

Forecast  and  the 

Current  Forecast 

for  10-01-01    . 

through  12-31-01 

Total  Operating 
Revenue 

• 

Total  Operating 
Expenses 

Total  Operating 
Income 

Non-Operating 
Income 

Non-C)j)erating 
Expenses 

Income  Before 
Taxes 

- 
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9.  Amend  Appendix  B  to  Part  330  by  revising  Page  1  of  5  and  Page  3  of  5  of  Form  330-B  to  read  as  follows: 

Appendix  B  to  Part  330— Forms  for  Certificated  Cargo  Carriers  — 

FORM  330-B 

Page  1  of 5 

AIR  TRANSPORTATION  SAFETY  AND  SYSTEM  STABILIZATION  ACT 

APPLICATION  FOR  COMPENSATION 

FOR  CERTIFICATED  CARRIERS 

THAT  PROVIDE  ALL  CARGO  OPERATIONS  ONLY 


Name,  Address  and  Telephone 
Number  of  air  Carrier 


Type  of  DOT  Economic  authority 
held 


Compensation  amount  received  To 
Date  Under  Section  101(A)(2)  of  the 
ACT  


PART  1:  FORECASTED  &  ACTUAL  LOSSES  FOR  THE  PERIOD 
SEPTEMBER  11, 2001  TO  SEPTEMBER  30, 2001 

FINANCIAL  DATA 
(in  whole  dollars) 


Cargo  Carrier 
Financial  Data 

Pre  9-1 1-01  Forecast 

for  die  Period 

9-11-01  through  9-30-01 

Actual  Results 

for  the  Period 

9-11-01  through  9-30-01 

Difference  Between  die 
Pre  09-1 1-01  Forecast 

and  Actual  Results  for  9- 
11-01  through  9-30-01 

Total  Operating 
Revenue 

- 

Total  Operating 
Expenses 

* 

■  ^ 

Total  Operating 
Income 

Non-OperatinK  Income 

Non-Operating 
Expenses 

Income  Before  Taxes 

260 


Federal  Register /Vol.  67,  No.  1 /Wednesday,  January  2.  2002/Rtiles  and  Regulations 


FORM  330-B 
Page  3  of  5 


Name  of  Air  Carrier 


Part  3:  ESTIMATE  OF  LOSS  FOR  THE  PERIOD 

OCTOBER  1, 2001  TO  DECEMBER  31, 2001 

HNANCIAL  DATA 
(in  whole  dollars) 


Cargo  Carrier 
Financial  Data 

1 

Pre  9-1 1-01  Forecast 

forthe  Period  10-01-01 

through  12-31-01 

Current  Forecast  for  the 

Period  10-01-01  through 

12-31-01 

Difference  Between  the 
Pre  9-1 1-01  Forecast 

and  the  Current 

Forecast  for  10-01-01 

through  12-31-01 

Total  Operating 
Revenue 

Total  Operating 
Expenses 

• 

Total  Operating 
Income 

• 

Non-Operating 
Income 

Non-Operating 
Expenses 

Income  Before 
Taxes 

10.  Amend  Appendix  C  to  Part  330  by     Appendix  C  to  Part  330— Forms  for  Air 
revising  Page  1  of  7  and  Page  3  of  7  of        Tan  Operatws 
Form  330-C  to  read  as  follows: 
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FORM  330-C 

Page  1  of 7 


AIR  TRANSPORTATION  SAFETY  XND  SYSTEM  STABILIZATION  ACT 

APPLICATION  FOR  COMPENSATION 

FOR  AIR  TAXI  OPERATORS 


NAME,  ADDRESS  AND  TELEPHONE 
NUMBER  OF  AIR  TAXI  OPERATOR 


DATE  OF  MOST  RECENT  PART  298 
REGISTRATION  OR  AMENDMENT 
FAA  PART  135  OR  121  CERTIFICATE 
NUMBER 


i 


PART  1:  FORECASTED  &  ACTUAL  LOSSES  FOR  THE  PERIOD 

SEPTEMBER  11, 2001  TO  SEPTEMBER  30, 2001 

(in  whole  dollars) 


Air  Taxi 
Financial  Data 


Total  Operating 
Revenue 


Total  Operatmg 
Expenses 


Total  Operating 
Income 


Contracted/Planned 

Operations 

for  the  Period 

9-11-01  through  9-30-01 


Actual  Results 

for  the  Period  9-1 1-01 

through  9-30-01 


Difference  Between  Ac 

Pre  09-11-01  Forecast 

and  Actual  Results  for 

9-11-01  through 

9-30-01 


Non-Operating  Income 


Non-Operatmg 
Expenses 


Income  Before  Taxes 


i 


The  operations  for  hire  for  which  losses  are  claimed  in  this  chart  must  have  been  cancelled  endrely 
vZl^  a  complete  loss  of  revenue  for  those  operations.  Revenue  for  these  operations  must  not  have 
^^^^^Tough  subsequent  re-accommodation  of  the  same  trips.  S-h  non-recovered  losses^ 
^^uetSd  associateTcoum^ailing  reductions  in  operating  expenses  that  have  also  been  mcorporated 
in  the  data  and  cdculations  in  this  chart. 
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• 

FORM330-C 
Page  3  of  7 

Name  of  Air  Carrier 

PART  3:  ESTIMATE  OF  LOSS  FOR  THE  PERIOD 

OCTOBER  1, 2001  TO  DECEMBER  31, 2001 

(in  whole  dollars) 

" 

Air  Tail 

Pre  09-1 1-01  Forecast* 

for  the  Period 

10-01-01  through  12-31-01 

Current  Forecast  for  the 

Period 

10-01-01  through  12-31-01 

Difference  Between  the 

Pre  09- 11 -01  Forecast 

and  the  Current  Forecast 

for  the  period  10-01-01 

through  12-31-01 

Total  Operating 
Revenue 

Total  Operating 
Expenses 

Total  Operating 
Income 

Non-Operating 
Income 

Ncm-Operating 
Expenses 

Income  Before 
Taxes                     i 

*  For  those  air  taxi  operators  that  do  not  typically  prepare  forecasts,  use  contracted/scheduled 
services  that  were  scheduled  before  September  11 ,  2001  and  can  be  documented. 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

14  CFR  Part  330 
[Docket  OST-2001-10885] 
RIN  2105-AD06 

Procedures  for  Comperrsation  of  Air 
Carriers 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  On  September  22,  2001, 
President  Bush  signed  into  law  the  Air 
Transportation  Safety  and  System 
Stabilization  Act  ("the  Act").  The  Act 
makes  available  to  the  President  funds 
to  compensate  air  carriers,  as  defined  in 
the  Act,  for  direct  losses  suffered  as  a 
result  of  any  Federal  ground  stop  order 
and  incremental  losses  beginning 
September  11,  2001,  and  ending 
December  31,  2001,  resulting  from  the 
September  11  terrorist  attacks  on  the 
United  States.  In  a  final  rule  being 
published  in  today's  Federal  Register, 
the  Department  is  amending  its 
application  procedures  for  this 
compensation  program.  This  document 
requests  further  comments  on  the  issue 
of  whether  the  Department  should 
establish  a  set-aside  of  compensation 
funds  for  classes  of  air  carriers,  such  as 
air  ambulances  and  air  tour  operators, 
for  whom  the  final  rule's  compensation 
formula  may  not  adequately  reflect  their 
share  of  direct  and  incremental  losses. 
DATES:  Comments  should  be  receiyed  by 
January  16,  2002;  late-filed  comments 
will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  Interested  persons  should 
sent  comments  to  Docket  Clerk,  Docket 
OST-2001-10885,  Department  of 
Transportation,  400  7th  Street,  SW., 
Room  PL-401,  Washington,  DC  20590. 
Commenters  wishing  to  have  their  - 
submissions  acknowledged  should 
include  a  stamped,  self-addressed 
postcard  with  dieir  comments.  The 
Docket  Clerk  will  date  stamp  the 
postcard  and  return  it  to  the  commenter. 
Comments  will  be  available  for 
inspection  at  the  above  address  from  10 
a.m.  to  5  p.m.,  Monday  through  Friday. 
Comments  also  may  be  sent 
electronically  to  the  Dockets 
Management  System  (DMS)  at  the  . 
following  Internet  address:  http:// 
dms.dot.gov/.  Commenters  who  wish  to 
file  comments  electronically  should 
follow  the  instructions  on  the  DMS  Web 
site.  Interested  persons  can  also  review 
comments  through  this  same  Web  site. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Hatley,  U.S.  Department  of 


Transportation.  Office  of  International 
Aviation.  400  7th  Street,  SW.,  Room 
6402.  Washington,  DC  20590. 
Telephone  202-366-1213. 

SUPPLEMENTARY  INFORMATION:  As  noted 
in  the  preamble  to  the  final  rule  on 
airline  compensation  procedures  that 
the  Department  is  publishing  in  today's 
Federal  Register,  commenters  expressed 
a  concern  about  the  provisions  of  the 
Act  that  based  calculations  of 
compensation  for  which  air  carriers  are 
eligible  on  available  seat-miles  (ASMs). 
The  concern  was  basically  that  this 
ASM-based  formula  would  not 
adequately  compensate  air  ambulances 
and  air  tour  operators  for  the  losses  they 
suffered  as  the  result  of  the  September 
11  attacks. 

In  the  Aviation  and  Transportation 
Security  Act  (Public  Law  107-71), 
Congress  addressed  the  situations  of  air 
ambulances,  air  tour  operators  and  other 
similarly  situated  classes  of  air  carriers. 
Section  124(d)  of  this  statute  amended 
section  103  of  the  Air  Transportation 
Safety  and  System  Stabilization  Act. 
The  purpose  of  this  amendment, 
according  to  the  Conference  Report 
(House  Report  107-296  at  p.  79),  is  to 
"to  allow  for  a  modified  system  of 
providing  compensation  to  air  tour 
operators  and  air  ambulances  to  better 
address  their  needs  after  industry  wide 
losses."  The  following  is  the  text  of  this 
amendment: 

(d)  Compensation  for  Certain  Air  ''- 
Carriers. — 

(1)  Set-aside. — The  President  may  set  aside 
a  portion  of  the  amount  of  compensation 
payable  to  air  carriers  under  section  101(a)(2] 
to  provide  compensation  to  classes  of  air 
carriers,  such  as  air  tour  operators  and  air 
ambulances  (including  hospitals  operating 
air  ambulances)  for  whom  application  of  a 
distribution  formula  containing  available  seat 
miles  as  a  factor  would  inadequately  reflect 
their  share  of  direct  and  incremental  losses. 
The  President  shall  reduce  the  $4,500,00.000 
specified  in  subsection  (b)(2)(A)(i)  by  the 
amount  set  aside  under  this  subsection. 

(2)  Distribution  of  Amounts. — ^The 
President  shall  distribute  the  amount  set 
aside  under  this  subsection  proportionally 
among  such  air  carriers  based  on  an 
appropriate  auditable  measure,  as 
determined  by  the  President. 

Under  the  statutory  language,  use  of  this 
set-aside  authority  is  discretionary 
("The  President  may  set  aside  *  *  *"). 
Neither  the  statute  nor  the  Conference 
Report  provides  any  guidance 
concerning  the  appropriate  size  of  such 
a  set-aside,  the  methodology  for 
proportionally  allocating  any  funds  set 
aside,  or  the  identity  of  any  other 
"classes"  of  air  carriers  that  could  be 
included  in  it,  if  the  President  chooses 
to  use  the  authority. 


The  Department  is  considering  using 
the  discretion  provided  by  section 
124(d)  of  the  Transportation  Security 
Act  to  set  aside  a  portion  of  the  $4.5 
billion  compensation  available  for 
passenger  carriers  for  air  tour  operators, 
air  ambulances  and  other  classes  of  air 
carriers  for  whom  application  of  an 
ASM-based  compensation  formula 
would  inadequately  reflect  their  share  of 
direct  and  incremental  losses.  The 
Department  does  not  have  sufficient 
information  to  determine  whether  to 
create  such  a  set-aside  at  this  time, 
which  classes  of  carriers  a  set -aside 
would  cover,  what  the  appropriate  size 
of  such  a  set-aside  would  be,  or  how  any 
funds  set  aside  should  be  allocated. 
While  we  have  some  information  about 
the  situation  of  air  ambulances,  we  have 
little  information  about  the  situation  of 
other  classes  of  air  carriers  to  which 
such  a  set-aside  could  apply. 

Both  because  of  this  lack  of 
information  and  pur  desire  to  avoid 
delays  in  distributing  the  second 
increment  of  compensation  funds  to 
carriers,  the  Department  did  not  make  a 
determination,  for  purposes  of  today's 
final  rule,  about  whether  to  create  a  set- 
aside.  After  this  second  increment  of 
funds  is  distributed,  approximately  15 
percent  of  the  authorized  $4.5  billion 
will  remain.  This  should  be  more  than 
enough  to  use  for  the  purpose  of 
compensating  carriers  who  would  be 
subject  to  such  a  set-aside.  If  the 
Department  decides  to  implement  a  set- 
aside,  we  would  do  so  in  connection 
with  the  third  increment  of 
'  compensation  funds.  To  help  the 
Department  decide  whether  to   . 
implement  a  set-aside,  the  Department 
requests  information  concerning 
whether  there  are  classes  of  air  carriers 
for  whom  application  of  an  ASM-based 
compensation  formula  would 
inadequately  reflect  their  share  of  direct 
and  incremental  losses  for  which  use  of 
this  set-aside  authority  would  be 
appropriate.  This  information  should 
pertain  to  classes  of  carriers,  not  just  to 
individual  carriers,  and  concern  such 
subjects  as  the  type  of  operations 
conducted  by  a  class  of  carriers  and  the 
reasons  why  use  of  the  statute's  general 
approach  to  compensation  is  inadequate 
for  the  class.  Commenters  should  note 
that  the  statute's  general  approach  does 
not  assure  that  all  losses  attributable  to 
the  terrorist  events  will  be  compensated: 
because  of  the  statute's  default 
provision  to  the  ASM  formula,  the  vast 
majority  of  passenger  carriers  are 
scheduled  to  receive  compensation  well 
below  their  claimed  losses. 

If  the  Department  were  to  establish  a 
set-aside,  there  are  a  number  of  possible 
ways  that  funds  from  the  set-aside  could 
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be  allocated.  In  its  comment,  the 
Association  of  Air  Medical  Services 
(AAMS)  recommended  that  the 
Department  calculate  lost  volume  by 
comparing  the  flight  volume  of  August 
and  September  2001,  multiplying  the 
difference  by  the  average  revenue  per 
flight,  and  extrapolating  the  resuh  to  the 
industry  as  a  whole.  AAMS  suggested 
that  the  functional  equivalent  of  ASMs 
(i.e.,  as  a  measurement  of  capacity) 
could  be  calculated  by  multiplying  the 
average  number  of  seats  in  air 
ambidances  aircraft  (six)  times  the 
average  speed  of  the  aircraft  (150  m.p.h.) 
times  the  hours  per  day  it  is  staffed  and 
ready  (24).  This,  AAMS  suggested, 
would  create  a  reasonable 
approximation  of  the  capacity  of  an  air 
ambulance  aircraft  per  day.  This 
suggestion,  a  variation  of  it,  or  some 
other  surrogate  for  ASMs  could  be  one 
possible  approach  to  distribution  of 
compensation  under  a  set-aside. 

Subsequent  to  the  enactment  of  the 
Transportation  and  Aviation  Security 
Act,  AAMS  and  the  air  carrier  MEDjet 
approached  the  Department  separately 
with  alternative  approaches  for 
compensating  air  ambulances,  that  do 
not  rely  on  ^M's  as  a  factor.  These 
proposed  alternative  approaches  are 
derived  from  the  Medicare  Fee 
Schedule,  which  both  AAMS  and 
MEDjet  propose  could  be  used  as  a 
benchmark  for  determining  lost  revenue 
based  on  lost  volume.  Both  AAMS  and 
MEDjet  propose  that  the  lost  revenues 
for  an  air  ambulance  could  be 
determined  by  taking  a  base  rate  for 
each  lost  trip  and  adding  that  amoimt  to 
the  product  of  the  lost  miles  for  that  trip 
and  a  fixed  mileage  rate.  The  base  rate 
and  the  mileage  rate  would  be  derived 


from  the  Medicare  Fee  Schedule.  Both 
AAMS  and  MEDjet  proposed  a  different, 
limited  period  of  time  to  be  used  for 
calculating  lost  trips  as  well  as  different 
base  rate  and  mileage  rate  figures.  One 
disadvantage  to  these  approaches  is  that 
they  may  not  be  readily  adaptable  to  use 
for  air  tour  operators  or  other  classes  of 
carriers. 

Another  approach  could  be  to 
calculate  the  average  percentage  of 
documented  direct  and  incremental 
losses  that  applicant  carriers  have 
received  in  compensation.  We  could 
then  apply  that  percentage  to  the  direct 
and  incremental  losses  that  carriers  in 
the  class  or  classes  subject  to  the  set- 
aside  could  document.  For  example,  if 
on  average  all  carriers  were  eligible, 
under  the  statutory  formula,  for 
compensation  equivalent  to  60  percent 
of  their  documented  losses,  the 
Department  could  compensate  carriers 
participating  in  the  set-aside  for  60 
percent  of  their  documented  losses. 

The  Department  seeks  comments  on 
these  or  other  approaches  that  the 
Department  could  use  to  allocate  funds 
from  a  set-aside,  as  well  as  on  the 
underlying  question  of  whether  the 
Etepartment  should  use  its  discretionary 
authority  to  establish  a  set-aside  in  the 
first  place. 

The  Department  will  keep  the  docket 
open  for  14  days  to  receive  comments 
on  this  set  of  issues.  If  the  Department 
decides  to  establish  a  set-aside,  we 
would  amend  Part  330  in  the  future  to 
provide  application  instructions  for 
carriers  who  sought  compensation 
under  the  set-aside. 

Regulatory  Analyses  and  Notices 

This  request  for  comments  pertains  to 
an  underiying  rule  (49  CFR  Part  330) 


that  is  significant  for  purposes  of 
Executive  Order  12886  and  the 
Department  of  Transportation's 
rulemaking  policies  and  procedures.  If 
the  Department  decides  to  undertake 
further  rulemaking  after  reviewing 
comments,  the  Department  will  follow 
applicable  provisions  of  these 
requirements. 

If  the  Department  proceeds  with 
further  rulemaking  on  the  subject  of  this 
notice,  the  rulemaking  may  have  a 
significant  economic  effect  on  a 
substantial  number  of  small  entities. 
Among  the  entities  in  question  are  air 
ambulances  and  other  classes  of  air 
carriers  that  include  small  entities.  In 
analyzing  small  entity  impact  for 
purposes  of  the  Regulatory  Flexibility 
Act,  we  believe  that,  to  the  extent  that 
the  use  of  the  Department's  set-aside 
authority  impacts  small  air  carriers,  the 
impact  will  be  a  favorable  one.  since  it 
will  consist  of  receiving  additional 
compensation.  The  Department  has  also 
concluded  that  this  rule  does  not  have 
sufficient  Federalism  implications  to 
warrant  the  consultation  requirements 
of  Executive  Order  13132. 

List  of  Subjects  in  14  CFR  Part  330 

Air  carriers.  Grant  programs — 
transportation,  Reporting  and 
recordkeeping  requirements. 

Issued  this  26th  day  of  December,  2001.  at 
Washington,  DC 
Read  C  Van  de  Water, 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 

[FR  Doc.  01-32177  Filed  12-27-01;  4:28  pml 
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service  that  notifies  subscribers  of  recently  enacted  laws. 
To  subscribe,  go  to  http://hydra.gsa.gov/archives/publaws-l.html 
and  select  Join  or  leave  the  list  (or  change  settings):  then  follow 
the  instructions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to;  infD@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 
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REIIINDERS 

The  items  in  this  list  were    ' 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  2, 
2002 


ENVmONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  published  1-2-0& 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  tat)le  of 

assignments: 

Georgia;  published  12-3-0 1 
INTERIOR  DEPARTMENT 
Minerals  Managsinent 
Service 
Outer  Continental  Shelf;  oil, 

gas,  and  sulphur  operations: 

Surety  bonds  for  leases; 
requirements;  put>lished 
12-3-01 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities,  etc.: 
Safe  harbors  to  money 
managers  who  use 
commission  dollars  to 
obtain  research  and 
brokerage  services; 
interpretative  guidance; 
published  1-2-02 

TRANSPORTATION 
DEPARTMENT 

^Procedural  regulations: 
Air  Transportation  Safety 
and  System  Stabilization 
Act;  air  carriers 
.    compensation  procedures; 
published  1-2-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 


Ainworthiness  directives: 
Sikorsky;  published  12-18M)1 

TRANSPORTATION 
DEPARTMENT 


Ak»hol  and  dmg  testing;  2002 

minimum  random  testing 

rales  determination; 

pubfehed  1-2-02 
Lx)comotive  engineers; 

quaNfKatnn  and  certifkiatton: 

IMisceHaneous  amendments; 
published  1-2-02 


TREASURY  DEPARTMENT 
Intenuil  Revenue  Service 

Income  taxes: 
Property  transfers  to 
Regulated  Investment 
Companies  (RICs)  and 
Real  Estate  Investment 
Trusts  (REITs);  temporary 
regulations;  putHished  1-2- 
02 
VETERANS  AFFAIRS 
DEPARTMENT 
Board  of  Veterans  Appeals: 
Appeals  regulatkms  and 
rules  of  practKe — 
Simultaneously  contested 
claims;  published  12-3- 
01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
A^icuKural  Marketing 
Service 

Oranges,  grapefruit, 
tangerines,  and  tangek>s 
grown  in — 

Fk>rida;  comments  due  by 
1-8-02;  published  11-9-01 
[FR  01-28201) 
Tomatoes  grown  in — 
Fk>rida;  comments  due  by 
1-8-02;  published  11-9-01 
[FR  01-28203] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspectton  Service 
Plant-related  quarantine, 
domestk:: 

Asian  kjngfiomed  beetle; 
comments  due  by  1-7-02; 
published  11-8-01  [FR  01- 
28068] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservatkxi  and 
management 

Caribbean,  Gulf,  and  South 
Attantk:  fisheries — 
South  Atlantic  gokJen 
crab;  comments  due  t>y 
1-11-02;  published  11- 
27-01  [FR  01-29494] 
-DEFENSE  DEPARTMENT 
Federal  Acquisitkxi  Regulatnn 
(FAR): 

Architect-engineer 
contractors;  new 
consolidated  form  for 
selection:  comments  due 
by  1-8-02;  published  12-  - 
20-01  [FR  01-31304] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 


Standard  generator 
interoonnectton 
agreements  and 
procedures;  comments 
due  by  1-11-02;  published 
12-21-01  [FR  01-31442] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutk)n;  standards  of 
performance  for  new 
statkxiary  sources: 
Testing  and  monitoring 
provisions;  amendments; 
comments  due  by  1-11- 
02;  published  12-12-01 
[FR  01-30367) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgatkxi;  State  plans 
for  designated  facilities  and 
pollutants: 

Iowa;-  comments  due  by  1- 
11-02;  published  12-12-01 
[FR  01-30738) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Iowa;  comments  due  by  1- 
11-02;  published  12-12-01 
[FR  01-30739] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgatkyi;  State  plans 
for  designated  facilities  and 
pollutants: 

Iowa;  comments  due  by  1- 
11-02;  published  12-12-01 
[FR  01-30736) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgatk)n;  State  plans 
-    for  designated  facilities  and 
pollutants: 

Iowa;  comments  due  by  ^^ 
11-02;  published  12-12-01 
[FR  01-30737] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgatkxi;  State  plans 
for  designated  facilities  and 
pollutants: 

Vermont;  comments  due  by 
1-10-02;  published  12-11- 
01  [FR  01-30583] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgatnn;  State  plans 
for  designated  facilities  and 
pollutants: 

Vermont;  comments  due  by 
1-10-02;  published  12-11- 
01  [FR  01-30584) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatnn 
plans;  approval  and 


promulgatton;  various 
States: 

Illinois;  comments  due  by  1- 
11-02;  published  12-12-01 
[FR  01-30581] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatk>n 
plans;  approval  and 
promulgatkm;  varous 
States: 

Illinois;  comments  due  by  1- 
11-02;  published  12-12-01 
[FR  01-30582] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and 
promulgatkxi;  various 


Kansas;  comments  due  by 
1-11-02;  published  12-12- 
01  [FR  01-30579] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and 
promulgatk>n;  various 
States: 

Kansas;  comments  due  by 
1-11-02;  published  12-12- 
01  [FR  01-30580] 
Maine;  comments  due  by  1- 
'7-02;  published  12-6-01 
[FR  01-30271] 
Water  programs: 
Pollutants  analysis  test 
procedures;  guklelines-^ 
Whole  effluent  toxcity  test 
methods;  comments 
due  by  1-11-02; 
published  11-23-01  [FR 
01-29270] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servnes: 
Interconnectkxi — 
Interstate  special  access 

servces;  performance 

measurements  and 

standards;  comments 

due  by  1-9-02; 

published  12-10^)1  [FR 

01-30434] 
Terminal  equipment, 
connectkxi  to  telephone 
networtc — 
Hearing  akj  compatibility 

with  publk;  mobile 

servtoe  phones; 

comments  due  by  1-11- 

02;  published  11-23-01 

[FR  01-29293] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisitkxi  Regulatkxi 

(FAR): 

Architect-engineer 
contractors:  new 
consolklated  form  for 
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selectkxi;  comments  due 
by  1-8-02;  published  12- 
20-01  [FR  01-31304] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Vaccines: 

.  Natkxial  Vaccine  Injury 
Compensation  Program; 
Vaccine  Injury  Table 
revisions  and  additkxis; 
comments  due  by  1-9-02; 
published  7-13-01  [FR  01- 
16814] 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critnel  habitat 
designations- 
Purple  amole  (two 
.  varieties);  comments 
due  by  1-7-02; 
published  11-8-01  [FR 
01-28042] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operatkxis: 
Procedures  for  dealing  with 
sustained  casing  pressure; 
comments  due  by  1-8-02; 
published  11-9-01  [FR  01- 
28221) 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Pemianent  program  and 
abandoned  mine  land 
reclamatkxi  plan 
submissions: 
Louisiana;  comments  due  by 

1-10-02;  published  12-26- 

01  [FR  01-31615] 
Oklahoma;  comments  due 

by  1-10-02;  published  12- 

11-01  [FR  01-30578) 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
State  plan  chsmges;  review 
and  approval;  submisskxi 
process;  comments  due  by 
1-7-02;  published  11-6-01 
[FR  01-27728] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisitkxi  Regulatkxi 
(FAR): 

Architect-engineer 
contractors;  new 
consolklated  form  for 
selectkxi;  comments  due 
by  1-8-02;  published  12- 
20-01  [FR  01-31304] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Records  management: 
Bectronk:  text  documents; 
comments  due  t>y  1-8-02; 


published  10-10-01  [FR 
01-24783) 
PERSONNEL  MANAGEMENT 
OFFICE 

Alk>wances  and  differentials: 
Cost-of-living  allowances 
(nonforeign  areas) — 
Commissary/exchange 
rates,  survey  frequency, 
and  gradual  reductions; 
comments  due  by  1-8- 
02;  published  11-9-01 
[FR  01-28057] 
PERSONNEL  MANAGEMENT 
OFFICE 

Alkwsmces  and  differentials: 
Cost-of-living  allowances 
(nonforeign  areas) — 
Methodology  changes; 
comments  due  by  1-8- 
02;  published  11-9-01 
[FR  01-28058] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Air  traffk:  operating  and  flight 
rules,  etc.: 

Criminal  history  records 
checks;  comments  due  by 
1-7-02;  published  12-6-01 
[FR  01-30282] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Boeing;  comments  due  by 
1-11-02;  published  11-27- 
01  [FR  01-29426] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Raytheon;  comments  due  t>y 
1-12-02;  published  11-21- 
01  [FR  01-29019] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Rockwell  Collins;  comments 
due  t>y  1-11-02;  published 
11-5-01  [FR  01-27665) 
Rolls-Royce  Corp.; 
comments  due  by  1-7-02; 
published  11-8-01  [FR  01- 
28025] 
SOCATA-Groupe 
AEROSPATIALE; 
comments  due  by  1-11- 
02;  published  12-17-01 
[FR  01-30953) 
Class  B  airspace;  comments 
due  by  1-7-02;  published 
11-7-01  [FR  01-27999] 
TRANSPORTATION 
DEPARTMENT 
rtatkmal  Highway  Traffic 
Safety  Administration 
Motor  vehcte  safety 
standards: 


Chikl  restraint  systems — 
Safety  rating  program; 
consumer  informatkxi; 
comments  due  by  1-7- 
02;  published  11-6-01 
[FR  01-27546] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Consolklated  retum 
regulatkxts — 

Intercompany  transactkxis; 
timing  rules;  comments 
due  by  1-7-02; 
published  11-7-01  [FR 
01-27970] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Savings  and  k>an  hokling 
companies: 

Authority  to  engage  in 
financial  activities; 
comments  due  t>y  1-10- 
02;  published  12-7-01  [FR 
01-30306) 
VETERANS  AFFAIRS 
DEPARTMENT 
Adjudk:ation;  penskxis, 
compensation,  dependency, 
etc.: 

Persian  Gulf  War  veterans; 
undiagnosed  illnesses 
compensatkxi;  comments 
due  by  1-8-02;  published 
11-9-01  [FR  01-28158] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
pubic  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Servk»)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
put>lished  in  the  Federal 
Register  but  may  be  ordered 

in  "slip  law"  (indivkJual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offce.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  10/P.L.  107-90 

Railroad  Retirement  and 
Survivors'  Improvement  Act  of 
2001  (Dec.  21,  2001;  115 
Stat.  878) 

H.R.  1230^.L.  107-91 
Detroit  River  Intematkxial 
Wikltife  Refuge  Establishment 


Act  (Dec.  21,  2001;  115  Stat. 
894) 

H.R.  1761/P.L  107-92 

To  designate  the  facility  of  tfie 
United  States  Postal  Sefvk:es 
kx:ated  at  8588  Rnhmond 
Highway  in  Alexandria, 
Virginia,  as  the  "Herb  Harris 
Pest  OffKe  Building".  (Dec. 
21,  2001;  115  Stat.  898) 

H.R.  2061/P.L  107-03 

To  amend  the  charter  of 
Southeastern  University  of  the 
District  of  Columbia.  (Dec.  21, 
2001;  115  Stat.  899) 

H.R.  2S4(VP.L.  107-94 

Veterans'  Compensatkxi  Rate 
Amendments  of  2001  (Dec. 
21,  2001;  115  Stat.  900) 

H.R.  27ie/P.L.  107-95 

liomeless  Veterans 
Comprehensive  Assistance  Act 
of  2001  (Dec.  21.  2001;  115 
Stat.  903) 

H.R.  2944/P.L.  107-96 

District  of  Columbia 
Appropriatons  Act.  2002  (Dec. 
21,  2001;  115  Stat.  923) 

H.J.  Ras.  7WP.L  107-97 

Making  further  continuing 
appropriations  for  the  fiscal 
year  2002,  and  for  other 
purposes.  (Dec.  21,  2001;  115 
Stat.  960) 

HJ.  Res.  StyP.L  107-96 

Appointing  the  day  for  the 
convening  of  the  second 
session  of  the  One  Hundred 
Seventh  Congress.  (Dec.  21, 
2001;  115  Stat.  961) 

S.  404/P.L.  107-90 

Zimbabwe  Democracy  and 
Economc  Recovery  Act  of 
2001  (Dec.  21,  2001;  115 
Stat.  962) 

S.  1196/P.L  107-100 

Small  Business  Investment 
Company  Amendments  Act  of 
2001  (Dec.  21,  2001;  115 
Stat.  966) 

S.J.  Res.  26/P.L  107-101 

ProvkJing  for  the  appointment 
of  Patricia  Q.  Stonesifer  as  a 
citizen  regent  of  the  Board  of 
Regents  of  the  Smithsonian 
Institutkxi.  (Dec.  21,  2001; 
115  Stat  973) 
Last  List  December  21,  2001 


Public  Laws  Electronic 
Notification  Servtca 
(PENS) 

PENS  is  a  free  electronk;  mail 
notification  servk»  of  newfly 
enacted  pubic  laws.  To 
subscrit>e,  go  to  http:// 
hydra.gsa.gov/archives/ 
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publaws-l.html  or  send  E-mail 
to  li«tsarv9li*tserv.gsa.gov 
with  the  following  text 
message: 


SUBSCRIBE  PUBLAWS-L 

Your  Name. 


Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 


PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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TABLE  OF  EFFECTIVE  DATES  AND  TIME  PERIODS-JANUARY  2002 


This  table  is  used  by  the  Office  of  the 
Federal  Register  to  compute  certain 
dates,  such  as  effective  dates  and 
comment  deadlines,  which  appear  in 
agency  documents.  In  computing  these 


dates,  the  day  after  publication  is 
counted  as  the  first  day. 

When  a  date  falls  on  a  weekend  or 
holiday,  the  next  Federal  business  day 
is  used.  (See  1  CFR  18.17J 


A  new  table  will  be  published  in  the 
first  issue  of  each  month. 


Date  of  FR 
publication 

15  DAYS  AFTER 
PUBUCATION 

30-OAYS  AhlbH 
PUBLICATION 

45  DAYS  AFTER 
PUBUCATION 

60  DAYS  AFTER 
PUBLICATION 

90  DAYS  AFTER 
PUBLJCATIUN 

Jan  2 

Jan  17 

Feb1 

Feb  19 

March  4 

April  2 

Jan  3 

Jan  18 

Feb  4 

Feb  19 

March  4 

Aprils 

Jan  4 

Jan  22 

Feb  4 

Feb  19 

March  5 

April  4 

Jan  7 

Jan  22 

Feb  6 

Feb  21 

March  8 

April  8 

Jan  8 

Jan  23 

Feb  7 

Feb  22 

March  1 1 

April  8 

Jan  9 

Jan  24 

Feb  8 

Feb  25 

March  11 

April  9 

Jan  10 

Jan  25 

Feb  11 

Feb  25 

March  11 

April  10 

Jan  11 

Jan  28 

Feb  11 

Feb  25 

March  12 

April  11 

Jan  14 


Jan  15 


Jan  16 


Jan  17 


Jan  18 


Jan  22 


Jan  23 


Jan  24 


Jan  25 


Jan  28 


Jan  29 


Jan  30 


Jan  31 


Jan  29 


Jan  30 


Jan  31 


Febl 


Feb  4 


Feb  6 


Feb  7 


Feb  8 


Feb  11 


Feb  12 


Feb  13 


Feb  14 


Feb  15 


Feb  13 


Feb  14 


Feb  15 


Feb  19 


Feb  19 


Feb  21 


Feb  22 


Feb  25 


Feb  25 


Feb  27 


Feb  28 


March  1 


March  4 


Feb  28 


March  1 


March  4 


March  4 


March  4 


March  8 


March  1 1 


March  1 1 


March  11 


March  14 


March  15 


March  18 


March  18 


March  15 


March  18 


March  18 


March  18 


March  19 


March  25 


March  25 


March  25 


March  26 


March  29 


April  1 


Aprill 


April  1 


April15 


April  15 


April  16 


April  17 


April  18 


April  22 


April  23 


April  24 


April  25 


April  29 


April  29 


April  30 


Mayl 


Order  Nowl 

The  United  States  Government  Manual 
2001/2002  I 

As  the  official  handbook  of  the  Federal  Govenunent,  the 
Manual  is  the  best  source  of  infonnation  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on>quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and     • 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  uie  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  Publicatioiis  Order  Fonn 


r^^ 


njajCMoe  *  PB«X)i(>LS  *  BfcrnoNC  pnccucTS 


Oniar  Precassing.Cod*: 

♦7917 


Chmge  your  order, 
ira  Easyl 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


CD  YES,  please  send  me copies  of  The  United  States  Government  Manual  2001/2002, 

S/N  069--000-00134-3  at  $41  ($51.25  foreign)  each. 

Total  cost  of  my  order  is  $ Price  mdudes  regular  domestic  postage  and  handfing  and  is  subject  to  change. 

Please  Choose  Mediod  of  Payment: 

n  Oieck  PayaWe  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account 


Cniiipaiiy  or  peisoaal  name 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-311-AD;  Amendment 
39-12585;  AD  2001-26-19] 

RIN  2120-AA64 

Alrworttilness  Directives;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 
Adininistration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Boeing  Model  767 
series  airplanes.  This  action  requires  a 
one-time  inspection  for  missing, 
damaged)  or  incorrectly  installed  parts 
in  the  separation  link  assembly  on  the 
deployment  bar  of  the  emergency  escape 
system  on  the  entry  or  service  door,  and 
installation  of  new  parts,  if  necessary. 
This  action  is  necessary  to  prevent 
feiiliue  of  an  entry  or  service  door  to 
open  fully  in  the  event  of  an  emergency 
evacuation,  which  could  impede  exit 
from  the  airplane.  This  condition  coiild 
result  in  injury  to  passengers  or 
crewmembers.  This  action  is  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Effective  January  18,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  18, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  4.  2Q02. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 


311-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Conmients  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-311-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Piccola,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1509; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  that  entry  and 
service  doors  did  not  open  fully  during 
deployment  of  emergency  escape  slides 
on  several  Boeing  Model  767  series 
airplanes.  Most  reported  incidents 
occurred  during  testing;  however,  one 
incident  occiured  dining  an  actual 
emergency  evacuation.  Investigation  has 
revealed  that  this  condition  is  due  to 
failure  of  the  separation  link  assembly 
to  release  the  deployment  cable  frtim  the 
deplojrment  bar  of  the  emergency  escape 
system  on  the  entry  or  service  door. 
Such  failure  to  release  may  occur  when 
the  snap  ring  or  washer  which  hold  the 
separation  link  in  place,  or  the  internal 
spring,  is  missing  or  installed 
incorrectly.  Failure  of  an  entry  or 
service  door  to  open  fully  during  an 
emergency  evacuation  could  impede 
exit  fit)m  the  airplane.  This  condition,  if 
not  corrected,  could  result  in  injury  to . 
passengers  or  crewmembers. 


Explanation  of  Related  Service  -.  ■ 
Information 

Boeing  has  issued  Service  Letter  767- 
SL-25-101,  dated  August  30,  2001.  That 
service  letter  describes  the  background 
of  the  unsafe  condition  related  to  the 
separation  link  assembly  on  the 
deployment  bar  of  the  emergency  escape 
slide  system  and  provides  a  "Suggested 
Operator  Action"  for  correcting  the 
condition.  TKie  service  letter  suggests 
performing  an  inspection  to  determine 
whether  snap  rings  are  present  and 
properly  installed  on  the  separation  link 
assembly,  and  replacing  any  damaged 
snap  ring  or  installing  a  new  snap  ring 
if  one  is  missing  or  installed  incorrectly. 
The  service  letter  specifies  that 
maintenance  information  for  the 
separation  link  assembly  is  available  in 
the  Boeing  767  Component  Maintenance 
Manual. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  failure  of  an  entry  or  service 
door  to  open  fully  during  an  emergency 
evacuation.  Failure  of  a  door  to  open    . 
fully  could  impede  exit  bom  the 
airplane,  which  could  result  in  injury  to 
passengers  or  crewmembers.  This  AD 
requires  a  one-time  detailed  visual 
inspection  for  missing,  damaged,  or 
incorrectly  installed  parts  in  the 
separation  link  assembly  on  the 
deployment  bar  of  the  emergency  escape 
system  on  the  entry  or  service  door,  and 
installation  of  new  parts,  if  necessary. 
These  actions  are  required  to  be 
accomplished  according  to  the 
procedures  and  the  applicable  sections 
of  the  Boeing  767  Aiiplane  Maintenance 
Manual  (AMM)  and  Component 
Maintenance  Manual  (CMM)  specified 
in  paragraph  (a)  of  this  AD. 

This  AD  also  requires  that,  if  any 
missing,  damaged,  or  incorrectly 
installed  part  is  found  in  the  separation 
link  assembly  on  the  deployment  bar  of 
the  emergency  escape  system  on  any 
entry  or  service  door,  operators  must 
report  the  results  of  the  inspection  to 
the  FAA  Certificate  Management 
Office — Boeing.  The  intent  of  this 
reporting  requirement  is  to  enable  the 
FAA  to  determine  the  number  of 
missing  or  damaged  parts  in  the  affected 
fleet. 
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DifEerences  Between  This  AD  and 
Service  Letter 

As  stated  above,  Boeing  Service  Letter 
767-SL-25-101  describes  the 
background  of  the  unsafe  condition 
related  to  the  separation  link  assembly 
on  the  deployment  bar  of  the  emergency 
escape  slide  system.  However,  this  AD 
requires  accomplishment  of  necessary 
actions  according  to  certain  sections  of 
the  AMM  and  GMM,  not  according  to 
the  "Suggested  Operator  Action"  in  the 
service  letter.  Because  the  actions 
required  by  this  AD  differ  in  key  ways 
from  those  described  in  the  service 
letter,  the  FAA  finds  it  necessary  to 
describe  specifically  how  this  AD  differs 
from  the  service  letter.  The  differences 
are  as  follows: 

•  This  AD  requires  a  detailed  visual 
inspection  for  missing,  damaged,  or 
incorrectly  installed  snap  rings, 
washers,  or  internal  springs  in  the 
separation  link  assembly  on  the 
deployment  bar  of  the  emergency  escape 
system  on  the  entry  or  service  door.  The 
service  letter  suggests  an  inspection  for 
missing,  damaged,  or  incorrectly 
installed  snap  rings  only.  The  FAA's 
decision  to  require  an  inspection  for 
missing,  damaged,  or  incorrectly 
installed  washers  and  internal  springs, 
as  well  as  snap  rings,  is  based  on 
inspections  of  in-service  airplanes 
which  have  revealed  missing  washers 
and  missing  or  incorrectly  installed 
internal  springs. 

•  Although  the  service  letter 
recommends  accomplishing  the 
inspection  during  any  scheduled  or 
imscheduled  maintenance  on  the 
service  door  escape  slide,  the  FAA  has 
determined  that  a  specific  compliance 
time  is  necessary  to  ensiue  that  the 
identified  imsafe  condition  is  addressed 
in  a  timely  manner.  In  developing  an 
appropriate  compliance  time  for  this 
AD,  the  FAA  considered  not  only  the 
manufactiirer's  recommendation 
(developed  with  affected  operators 
through  the  "lead  airline"  process),  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
and  the  time  necessary  to  perform  the 
inspection.  In  light  of  all  of  these 
factors,  the  FAA  finds  a  60-day 
compliance  time  for  completing  the 
required  actions  to  be  warranted,  in  that 
it  represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Detenninatioii  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  foimd  that  notice  and 
opportimity  for  prior  public  comment 


hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  conunents 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 

format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  nile.  All  comments 
submitted  will  be  available,  both  before 
£md  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  206l-NM-311-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  hereu[i  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  thafit  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-26-19    Boeing:  Amendment  39-12385. 
Docket  2001-NM-311-AD. 

Applicability:  Model  767  series  airplanes, 
line  numbers  1  through  854  inclusive, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
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Note  2:  Boeing  Service  Letter  767-SL-25- 
101,  dated  August  30,  2001,  provides 
information  related  to  this  AD;  however,  the 
actions  required  by  this  AD  are  not  identical 
to  those  in  the  "Suggested  Operator  Action" 
section  of  that  service  letter.  Where  this  AD 
differs  from  the  service  letter,  this  AD 
prevails. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  an  entry  or  service 
door  to  open  fully  in  the  event  of  an 
emergency  evacuation,  which  could  impede 
exit  from  the  airplane  and  result  in  injury  to 
passengers  or  crewmembers,  accomplish  the 
following: 

One-Time  Inspection  and  Corrective  Actions 

(a)  Within  60  days  after  the  effective  date 
of  this  AD,  do  a  one-time  detailed  visual 
inspection  for  missing,  damaged,  or 
incorrectly  installed  parts  in  the  separation 
link  assembly  on  the  deployment  bar  of  the 
emergency  escape  system  on  the  entry  or 
service  door,  according  to  the  procedures 
specified  in  paragraphs  (a)(1),  (a)(2),  (a)(3), 
(a)(4),  (a)(5),  and  (a)(6)  of  this  AD. 

(1)  Remove  the  escape  slide  pack  bustle 
according  to  Section  25-66-00  of  the  Boeing 
767  Airplane  Maintenance  Manual  (AMM). 

(2)  Position  the  deployment  bar  of  the 
escape  slide  to  expose  the  forward  and  aft 
separation  links,  according  to  Section  25-65- 
00  of  the  Boeing  767  AMM  and  Section  25- 
66-30  of  the  Boeing  767  Component 
Maintenance  Manual  (CMM),  Revision  2, 
dated  November  1,  2000. 

(3)  Do  a  detailed  visual  inspection  to 
determine  whether  the  snap  ring,  washer, 
and  internal  spring  of  the  separation  link 
assembly  are  installed  correctly  on  both  the 
forward  and  aft  separation  links,  and  to 
detect  any  damage  of  the  snap  ring,  washer, 
and  spring,  according  to  Items  65  and  70  of 
Section  25-66-30  of  the  CMM,  Revision  2, 
dated  November  1,  2000. 

(4)  If  any  snap  ring,  washer,  or  internal 
spring  is  missing  or  found  damaged  or 
installed  incorrectly  during  the  inspection 
required  by  paragraph  (a)(3)  of  this  AD, 
before  further  flight,  install  a  new  snap  ring, 
washer,  anci  internal  spring  according  to 
Section  25-66-30  of  the  CMM,  Revision  2, 
dated  November  1,  2000. 

(5)  Ensure  that  the  separation  links  and 
deployment  cables  are  installed  as  depicted 
on  placard  BAC27TPPS5141  or 
BAC27TPPS5142,  as  applicable.  Placards  are 
adjacent  to  each  link  on  the  deployment  bar. 
If  any  separation  link  or  deployment  cable  is 
installed  incorrectly,  before  further  flight, 
correct  the  installation  as  shown  on  the 
applicable  placard. 

(6)  Reinstall  the  escape  slide  pack  bustle 
according  to  Section  25-66-00  of  the  Boeing 
767  AMM. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as^irror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 


cleaning  and  elaborate  access  procedures 
may  be  required." 

Reporting  Requirement 

(b)  If  there  is  any  missing,  damaged,  or 
incorrectly  installed  part  in  the  separation 
link  assembly  on  the  deployment  bar  of  the 
emergency  escape  system  on  any  entry  or 
service  door:  Submit  a  report  of  inspection 
findings  to  the  FAA  Certification 
Management  Office — Bpeing,  ANM-108B, 
1601  Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  at  the  applicable  time  specified 
in  paragraph  (b)(1)  or  (b)(2)  of  this  AD.  The 
report  must  include:  the  serial  number  of  the 
affected  airplane,  the  total  number  of  doors 
inspected,  the  numl)er  of  deployment  bars 
with  missing  or  damaged  parts,  an 
identification  of  what  parts  are  missing  or 
damaged,  and  the  calendar  date  of  the  last 
inspection  or  test  of  any  emergency  escape 
system  with  missing  or  damaged  parts. 
Information  collection  requirements 
contained  in  this  AD  have  been  approved  by 
the  Office  of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1980  (44  U.S.C.  3501  et 
seq.)  and  have  been  assigned  OMB  Control 
Number  2120-0056. 

(1)  For  airplanes  on  which  the  inspection 
is  accomplished  after  the  effective  date  of 
this  AD:  Submit  the  report  within  10  days 
after  performing  the  inspection  required  by 
paragraph  (a)  of  this  AD. 

(2)  For  airplanes  on  which  the  inspection 
has  been  accomplished  before  the  effective 
date  of  this  AD:  Submit  the  report  within  10 
days  after  the  effective  date  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  exposure  of  the  forward  and  aft 
separation  links;  inspection  for  snap  ring, 
washer,  and  internal  spring;  and  installation 
of  new  snap  ring,  washer,  and  internal 
spring;  shall  be  done  in  accordance  with 
Section  25-66-30  of  the  Boeing  767 
Component  Maintenance  Manual,  Revision  2, 
dated  November  1,  2000,  which  contains  the 
following  effective  pages: 


Page  number 

Revision 

level 
shOMmon 

page 

Date  stiown 
on  page 

List  of  Effective 
Pages;  Page  1. 

2 

r^ov.  1, 
2000. 

(Only  the  "Highlights"  page  of'Section  25- 
66-30  shows  the  appropriate  revision  level: 
no  other  page  of  this  document  contains  the 
revision  level.)  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW..  Renlon,  Washington:  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
January  18,  2002. 

Issued  in  Renton,  Washington,  on 
December  21,  2001. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-148  Filed  1-2-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30285;  Amdt.  No.  2084] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SLAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efhcient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 
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Incoiporatioii  by  reference — approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  origiQated  the  SIAP. 

For  Purchase— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washii^on,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SLAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  MFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City. 
OK  73169  (Mail  Address:  PO  Box  25082, 
Oklahoma  City,  OK  73125),  telephone: 
(405)  954-4164. 

SUPPt-EMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incoiporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs.  but  refer  to  their  graphic 
depiction  on  charts  printed  by 


publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
niunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emergency  action  of  immediate  ffight 
safety  relating  directly  to  published 
aeronautical  charts.  "Hie  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SLAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SLAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instnunent  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SLAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  pubUc  procedure 
before  adopting  these  SLAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SLAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi'equent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedm«s  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 


List  of  SubjeclB  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  £)C  on  December  21, 
2001. 

James  ).  Baliough, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows:      . 

§S97^,  97^,  97^,  97^,  97^1, 97.33, 
and  97^    [Amended] 

By  amending:  §97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
orTACAN:  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

*  *  'Effective February 21,  2002 

Dillingham,  AK.  Dillingham,  VOR  RWY  1, 

AmdtB 
Dillingham.  AK,  Dillingham.  VOR/DME  RWY 

19.  Amdt  6 
Dillingham.  AK,  Dillingham,  LOC/DME  RWY 

19,  Amdt  5 
Dillingham,  AK.  Dillingham.  NDB  RWY  1, 

Amdtl 
Dillingham,  AK,  Dillingham,  RNAV  (GPS) 

RWYl.Orig 
Dillingham.  AK.  DUlingham,  RNAV  (GPS) 

RWY  19,  Orig 
Dillingham.  AK,  Dillingham,  GPS  RWY  1, 

Orig  CANCELLED 
Dillingham.  AK,  Dillingham,  GPS  RWY  19, 

Orig  CANCELLED 
Gustavus,  AK,  Gustavus.  VOR/DME  RWY  29, 

Orig-A  CANCELLED 
Gustavus.  AK,  Gustovus, VOR/DME  RWY  29, 

Orig 
Gustavus,  AK,  Gustavus.  NDB-A,  Orig 
Gustavus,  AK,  Gustavus,  RNAV  (GPS)  RWY 

29,  Orig 
St.  Paul  Island,  AK,  St  Paul  Island,  LOC/DME 

BC  RWY  18,  Amdt.2 
St.  Pavd  Island.  AK,  St  Paul  Island,  RNAV 

(GPS)  RWY  18,  Orig 
St.  Paul  Island,  AK,  St  Paul  Island,  GPS  RWY 

18,  Orig  CANCELLED 
Lancasteif  CA,  General  William  J.  Fox 

Airfield,  VOR-B,  Amdt  3 
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Lancaster,  CA  General  William  ].  Foj^  >  ,  ,  »> 

Airfield,  NDB-C.  Amdt  3 
Lancaster,  CA,  General  William  J.  Fox 

Airfield.  RNAV  (GPS)-A,  Orig 
Sacramento.  CA,  Sacramento  Mather,  ILS 

RWY  22L,  Amdt  2 
Danielson.  CT,  Danielson.  VOR-A,  Amdt  6 
Danielson.  CT,  Danielson.  RNAV  (GPS)  RWY 

31,  Orig  ' 

Danielson.  CT.  Danielson.  GPS  RWY  31, 

Orig,  CANCELLED 
Brooksville,  FL,  Hernando  County.  NDB 

RWY  9,  Amdt  6,  CANCELLED 
Marathon.  FL.  The  Florida  Keys  Marathon, 

NDB  OR  GPS  RWY  7,  Amdt' 3 
Miami,  FL,  Miami,  Intl.  NDB  RWY  27L. 

Amdt  20 
Atlanta,  GA,  The  William  B.  Hartsfield 

Atlanta  Intl.  VOR  RWY  27L,  Amdt  4B 
Ames.  lA,  Ames  Muni,  VOR  RWY  31,  Amdt 

10 
Ames,  lA.  Ames  Murii,  NDB  RWY  1.  Amdt 

2 
Ames,  lA,  Ames  Muni,  ILS  RWY  1,  Amdt  1 
Ames.  lA,  Ames  Muni,  RNAV  (GPS)  RWY  1. 

Amdtl 
Ames.  lA,  Ames  Muni,  RNAV  (GPS)  RWY  13, 

Orig 
Ames.  lA.  Ames  Muni.  GPS  RWY  13,  Orig, 

CANCELLED 
Ames,  lA,  Ames  Muni,  RNAV  (GPS)  RWY  19. 

Orig 
Ames,  lA,  Ames  Muni,  GPS  RWY  19,  Orig, 

CANCELLED 
Ames.  lA.  Ames  Muni.  RNAV  (GPS)  RWY  31. 

Orig 
Ames,  L\.  Ames  Muni,  GPS  RWY  31,  Orig. 

CANCELLED 
Audobon,  lA,  Audobon  County.  RNAV  (GPS) 

RWY  32,  Orig 
Audobon,  lA,  Audobon  County,  GPS  RWY 

32,  CANCELLED 
Carroll,  lA,  Arthur  N.  Neu,  NDB  RWY  31, 

Amdt  7 
Carroll,  lA,  Arthur  N.  Neu.  RNAV  (GPS) 

RWY  13,  Orig 
Carroll,  L\,  Arthur  N.  Neu,  GPS  RWY  13, 

Amdt  1,  CANCELLED 
Carr«ll.  L\,  Arthur  N.  Neu,  RNAV  (GPS) 

RWY  31,  Orig 
Carroll,  lA,  Arthur  N.  Neu,  GPS  RWY  31, 

Amdt  1,  CANCELLED 
Denison,  L\,  Denison  Muni.  RNAV  (GPS) 

RWY  12,  Orig 
Denison,  L\,  Denison  Muni,  GPS  RWY  12. 

Orig,  CANCELLED 
Denison,  L\,  Denison  Muni,  RNAV  (GPS) 

RWY  30,  Orig 
Denison.  LA,  Denison  Muni,  GPS  RWY  30, 

Orig,  CANCELLED 
Mason  City,  L\,  Mason  City  Muni,  RNAV 

(GPS)  RWY  17,  Orig 
Mason  City,  L\,  Mason  City  Muni,  RNAV 

(GPS)  RWY  35,  Orig 
Lousiville,  KY,  Louisville  Intl-Standiford 

Field,  VOR  OR  TACAN  RWY  29,  Amdt 
22A,  CANCELLED 
Flint,  MI,  Bishop  Intl,  VOR  RWY  9,  Orig 
Flint,  MI,  Bishop  Intl,  VOR  RWY  9,  Amdt  23, 

CANCELLED 
Flint,  Ml,  Bishop  Intl,  VOR,  RWY  18,  Orig 
Flint,  MI,  Bishop  Intl,  VOR  OR  GPS  RWY  18, 

Amdt  18,  CANCELLED 
Flint,  MI,  Bishop  Intl,  VOR  RWY  27,  Orig 
Flint,  MI,  Bishop  Intl,  VOR  OR  GPS  RWY  27, 
Amdt  20,  CANCELLED 


Flint.  MI.  Bishop  Intl.  VOR  RWY  36,  Orig 
Flint.  MI,  Bishop  Intl.  VOR  OR  GPS  RWY  36, 

Amdt  14,  CANCELLED 
Flint,  MI.  Bishop  Intl,  NDB  RWY  9,  Amdt  25 
Flint.  MI,  Bishop  Intl,  ILS  RWY  9.  Amdt  22 
Flint,  MI,  Bishop  Intl,  ILS  RWY  27,  Amdt  4 
Flint.  MI,  Bishop  Intl.  RADAR-1,  Amdt  8 
Flint,  MI,  Bishop  Intl.  RNAV  (GPS)  RWY  9, 

Orig 
Flint.  MI,  Bishop  Intl,  GPS  RWY  9,  Orig, 

CANCELLED 
Flint.  MI.  Bishop  Intl.  RNAV  (GPS)  RWY  18. 

Orig 
Flint,  MI,  Bishop  Intl.  RNAV  (GPS)  Y  RWY 

27,  Orig 
Flint.  MI,  Bishop  Intl,  RNAV  (GPS)  Z  RWY 

27,  Orig 
Flint.  MI,  Bishop  Intl,  RNAV  (GPS)  RWY  36, 

Orig 
Lapeer.  MI,  Dupont-Lapeer,  VOR-A,  Orig 
Lapeer,  MI,  Dupont-Lapeer,  VOR  OR  GPS-A, 

Amdt  12,  CANCELLED 
Owosso,  MI,  Owosso  Community.  VOR/DME 

RWY  28.  Orig 
Owosso,  MI,  Owosso  Community,  VOR  OR 

GPS  RWY  28,  Amdt  5A,  CANCELLED 
Owosso.  MI,  Owosso  Community.  RNAV 

(GPS)  RWY  28,  Orig 
Sault  Ste  Marie,  MI,  Chippewa  County  Intl, 

NDB  OR  GPS  RWY  34,  Amdt  4C 
Duluth,  MN,  Sky  Harbor,  RNAV  (GPS)  RWY 

32,  Orig 
Duluth,  MN,  Sky  Harbor,  GPS  RWY  32,  Orig, 

CANCELLED 
Park  Rapids,  MN,  Park  Rapids  Muni-Konshok 
Field,  VOR/DME  OR  GPS  RWY  13,  Amdt 
8B 
Park  Rapids,  MN.  Park  Rapids  Muni-Konshok 

Field,  NDB  OR  GPS  RWY  31.  Amdt  IB 
Thief  River  Falls,  MN,  Thief  River  Falls 

Regional.  NDB,  OR  GPS  RWY  31,  Amdt  IB 
Warroad,  MN,  Warroad  Intl-Swede  Carlson 

Field,  NDB  OR  GPS  RWY  31,  Amdt  IB 
Worthington,  MN,  Worthington  Muni,  NDB 

OR  GPS  RWY  29,  Orig-B 
Whitefield.  NH,  Mount  Washington, 

Regional,  LOC  RWY  10.  Amdt  5 
Whitefield.  NH,  Mount  Washington. 

Regional,  NDB  RWY  10.  Amdt  8 
Whitefield,  NH.  Mount  Washington, 

Regional,  RNAV  (GPS)  RWY  10,  Orig 
Seneca  Falls,  NY,  Finger  Lakes  Regional, 

RNAV  (GPS)  RWY  36,  Orig 
Liberty,  NC.  Causey,  VOR  OR  GPS  RWY  2, 

/\jndt4 
Louisburg,  NC,  Franklin  County,  ILS  RWY  4, 

Amdt  1 
Salisbury,  NC,  Rowan  County,  RNAV  (GPS) 

RWY  20,  Orig 
Block  Island,  RI,  Block  Island  State,  VOR/ 

DME  RWY  10,  Amdt  5 
Block  Island,  RI,  Block  Island  State,  RNAV 

(GPS)  RWY  10,  Orig 
Muskogee,  OK.  Davis  Field.  GPS  RWY  31, 

Orig-A 
Okmulgee.  OK.  Okmulgee  Muni.  GPS  RWY 

17,  Orig-A 
Perry,  OK,  PerryMuni.  GPS  RWY  17,  orig- 

A 
Shawnee,  OK,  Shawnee  Muni,  GPS  RWY  17, 

Orig-A 
Medford,  OR,  Rouge  Valley  Intemational- 

Medford.  VOR/DME-C,  Amdt  3 
Medford,  OR,  Rouge  Valley  Intemational- 

Medford,  ILS  RWY  14.  Amdt  1 
Medford,  OR,  Rouge  Valley  Intemational- 
Medford,  RNAV  (GPS)-D,  Orig 


Medford,  OR.  Rouge  Valley  Intemational- 

Medford,  RNAV  (GPS)  RWY  14,  Orig 
Honey  Grove.  PA.  EWT  4,  Copter  RNAV 

(GPS)  086.  Orig 
Block  Island,  RI.  Block  Island  State,  VOR/ 

DME  RWY  10,  Amdt  5 
Block  Island.  RI.  Block  Island  State.  RNAV 

(GPS)  RWY  10.  Orig 
Columbia,  SC,  Columbia  Metropolitan. 

RAD/U?-1 ,  Amdt  11 
Madisonville,  TX.  Madisonville  Muni.  VOR/ 

DME  RWY  18,  Amdt  2 
Madisonville.  TX.  Madisonville  Muni.  RNAV 

(GPS)  RWY  18,  Orig 
Madisonville.  TX,  Madisonville  Muni,  RNAV 

(GPS)  RWY  36,  Orig 
Madisonville.  TX,  Madisonville  Muni,  GPS 

RWY  36,  Orig.  CANCELLED 
Palestine,  TX,  Palestine  Muni.  VOR/DME  OR 

GPS  RWY  17,  Amdt  4A 
Temple,  TX,  Draughon-Miller  Central  Texas 

Regional,  VOR  RWY  15,  Amdt  17 
Temple,  TX,  Draughon-Miller  Central  Texas 

Regional,  VOR  RWY  33,  Amdt  3 
Temple,  TX,  Draughon-Miller  Central  Texas 

Regional,  ILS  RWY  15.  Amdt  11 
Temple.  TX,  Draughon-Miller  Central  Texas 

Regional,  RNAV  (GPS)  RWY  15,  Orig 
Temple,  TX.  Draughon  Miller  Central  Texas 

Regional.  RNAV  (GPSl  RWY  33,  Orig 
Norfolk,  VA.  Chesapeake  Regional.  VOR/ 

DME  RWY  23,  Orig 
Norfolk.  VA,  Chesapeake  Regional.  VOR/ 

DME  RWY  23,  Amdt  2D,  CANCELLED 
Norfolk,  VA,  Chesapeake  Regional.  LOC 

RWY  5.  Orig 
Norfolk.  VA.  Chesapeake  Regional,  LOC 

RWY  5,  Amdt  2C,  CANCELLED 
Norfolk,  VA,  Chesapeake  Regional,  NDB 

RWY  5,  Orig 
Norfolk.  VA.  Chesapeake  Regional,  NDB 

RWY  5,  Amdt  IC.  CANCELLED 
Norfolk.  VA,  Chesapeake  Regional.  RNAV 

(GPS)  RWY  5.  Orig 
Norfolk,  VA.  Chesapeake  Regional,  GPS  RWY 

5,  Amdt  lA,  CANCELLED 

[FR  Doc.  02-51  Filed  1-2-02;  8:45  am) 
BNJJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Dodcet  No.  30286;  Amdt  No.  20851 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
AdministraUon  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procediues 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
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facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  re^proved 
as  of  January  1, 1982. 
AOORESSES:  Availability  of  matter 
incorporated  by  refnence  in  the 
amendment  is  as  follows:    . 

For  Examination —  I 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Fbght  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purc/iose— Individual  SIAP 
copies  may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200).  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SlAPs, 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  {Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SLAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC/Permanent  (P)  Notices  to 
Airmen  (NOT AM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  o{  the  Federal 


Aviation's  Regulaticms  (FAR).  Matwials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Registsr 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  cpntained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effiective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procediue 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standards  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Fiuther,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 


are  impracticabfe  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

QHidasion  « 

The  FAA  hs  determined  that  this 
regulation  only  involves  an  established 
bcxly  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current  It,  therefore — (1)  is  not  a 
"sigmficant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"sigmficant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certffies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act 

List  of  Subjects  in  14  CFR  Part  97 

Air  traffic  control.  Airports, 
Navigation  (air). 

Issued  in  Washington,  DC  on  December  21, 
2001.    - 

James  J.  Ballough, 
Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Istrument  Approach 
Procecures,  effective  at  0901  UTC  on  the 
dates  specified,  as  follows:     - 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113. 40120. 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

fiS7.23, 97.25, 97.27, 97.29, 97.31, 07.33, 
and  97.35    [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
of  TACAN;  §97.25  LOC.  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME  §  97.29 
ILS,  ILS/DME,  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SIAPs;  §  97.33 
RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPs,  Identified  as  follows:  Effective 
Upon  Publication. 
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FDC  date 


12/03/01 
12/04/01 
12/05/01 
12/05/01 

12/05/01 
12/05/01 
12/05/01 
12/05/01 
12/10/01 
12/10/01 
12/10/01 
12/10/01 
12/10/01 
12/10/01 
12/10/01 
12/10/01 
12/1001 
12/10/01 
12/10/01 
12/10/01 

12/10/01 
12/10/01 

12/10/01 
12/11/01 
12/12/01 
12/13/01 
12/13/01 
12/13/01 
12/13/01 

12/13/01 


State 


NY 
PA 
KS 
FL 

NH 
NH 
NH 
NH 
ME 
ME 
MN 
SC 
NO 
NC 
AL 
AL 
AL 
AL 
AL 
AL 

DC 
DC 

AL 

Rl 

TX 

lA 

lA 

Wl 

AR 

MN 


■City 

New  York 

Cony 

Fort  Scott  ..,.,... 
Dunnellon  

Rochester 

Rochester 

Rochester 

Rochester 

Bangor 

Bangor  

Farit)auK  

Orangetxjrg  .... 

Beaufort 

Beaufort 

Dottian 

Dofhan 

Dothan 

Dolhan 

Dothan 

Dothan ... 

WasNngton  ... 
Washington  ... 

Dothan 

Providence  .... 

Galveston  

Dubuque  

Dubuque  

Green  Bay 

Bentonville 

St  Paul 


Airport 

i-a  Guardia 

Corry-Lawrence 

Fort  Scott  Muni  

Dunnellon/Mario  N  Co  &  Patk  of  Com- 
merce. 

Skytiaven  

SIcytiaven 

SIcyhaven  ....; 

SIcytiaven  

Bangor  Inti 

Bangor  IntI 

Farit>aun  Inll  

Orangeburg  Muni  

MichaeiJ.  Smitfr  Field  

Michael  J.  Smith  Field  

Doltian  Rgnl 

Dottian  Rgnl 

Dothan  Rgnl  

Dothan  Rgnl 

Ootttan  Rgnl 

Dothan  Rgnl 

Ronald  Reagan  Washington  National 
Ronald  Reagan  Washington  National 

Dothan  Rgnl  

Ttteodore  Francis  Green  State 

Scholes  Int  at  Galveston 

Dubuque  Rgnl  

Dubuque  Rgnl  

Austin  Straubel  IntI 

Bentonville    Muni/Louise    M.    Thaden 

Field. 
St  Paul  Downtown  Holman  Field 


FDCfto. 


1/2883 
1/2936 
1/2934 
1/2977 

1/2979 
1/2980 
1/2981 
1/2982 
1/3020 
1/3021 
1/3024 
1/3036 
1/3044 
1/3046 
1/3051 
1/3052 
1/3053 
1/3056 
1/3057 
1/3058 

1/3108 
1/3110 

1/3120 
1/3146 
1/3174 
1/3183 
1/3184 
1/3200 
1/3202 

1/3210 


Subiect 


NDB  or  GPS  Rwy  22,  Amdt  12A. 
NDB  or  GPS  Rwy  14.  Amdt  4. 
NDB  or  GPS  Rwy  17,  Amdt  11. 
GPS  Rwy  23,  Oig-A. 

NDB  or  GPS-B,  Amdt  1A. 

NDB  Rwy  33,  Amdt  4. 

VOR/DME  or  GPS-A,  Amdt  1. 

GPS  Rwy  33,  Orig. 

ILS  Rwy  33,  Amdt  10A. 

NDB  Rwy  33,  Amdt  5C. 

VOR  or  GPS-A.  Amdt  5. 

NDB  or  GPS  Rv»ry  5,  Orig-B. 

LOC  Rwy  26,  Orig. 

NDB  or  GPS  Rwy  21,  Orig. 

VOR  Rwy  14,  Amdt  3C. 

LOC  BC  Rwy  14.  Amdt  6E. 

ILS  Rwy  32,  Amdt  7E. 

RNAV  (GPS)  Rwy  14,  Orig. 

VOR  Rwy  18,  Amdt  3B. 

VOR  or  TACAN  or  GPS-A,  Amdt 

11D. 
VOR  Rwy  15,  Amdt  9A. 
VOR/DME  or  GPS  Rwy  15,  Amdl 

1A. 
RNAV  (GPS)  Rwy  18,  Orig. 
ILS/DME  Rwy  34,  Amdt  9B. 
VOR  Rwy  13.  Amdt  3. 
ILS  Rwy  36,  Orig-A. 
VOR  or  GPS  Rwy  36,  Amdt  50. 
Radar- 1.  Amdt  9A. 
VOR-A,  Amdt  11. 

ILS  Rwy  14,  Orig. 


[FR  Doc.  02-50  Filed  1-2-02;  8:45  am) 
BHXING  CODE  4910-13-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  173 

[Docket  No.  OOF-1 482] 

Secondary  Direct  Food  Additives 
Permitted  in  Food  for  Human 
Consumption;  Correction 

AGENCY:  Food  and  Ehug  Administration, 

HHS. 

action:  Final  rule;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
final  rule  that  appeared  in  the  Federal 
Register  of  June  26,  2001  (66  FR  33829). 
The  doomient  amended  the  food 
additive  regulations  to  provide  for  the 
safe  use  of  ozone  in  gaseous  and 
aqueous  phases  as  an  antimicrobial 
agent  on  food,  including  meat  and 
poultry.  A  reference  to  9  CFR  part  381, 
subpart  P  was  inadvertently  omitted. 
This  document  corrects  that  error. 


DATES:  The  rule  was  effective  on  June 
26,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  L.  Martin,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-215).  Food 
and  Drug  Administration,  Washington, 
DC  20204-0001,  202^18-3074. 
SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  of  June  26,  2001  (66  FR 
33829),  FDA  added  a  food  additive 
regulation  at  §  173.368  (21  CFR  173.368) 
to  provide  for  the  safe  use  of  ozone  in 
gaseous  and  aqueous  phases  as  an 
antimicrobial  agent  on  food,  including 
meat  and  poultry  (imless  precluded  by 
standards  of  identity  in  9  CFR  part  319). 
A  reference  to  9  CFR  part  381,  subpart 
P  was  inadvertently  omitted.  Therefore, 
the  agency  is  amending  §  173.368(d)  to 
correct  this  omission.  After  publication 
of  the  final  rule,  the  agency  received  an 
objection  within  the  30-day  comment 
period.  The  agency  is  ciurently 
evaluating  that  objection. 

In  FR  Doc.  01-15963,  appearing  on 
pages  33829  to  33830  in  the  Federal 
Register  of  Wednesday,  June  26,  2001, 
the  following  correction  is  made: 

{173.388    [Corracted] 

1.  On  page  33830,  in  the  second 
column,  imder  §  173.368  Ozone,  in 
paragraph  (d).  in  the  fourth  line,  after  "9 


CFR  part  319  "  add  the  phrase  "or  9 
CFB.  part  381.  subpart  P". 

Dated:  December  18,  2001. 
L.  Robert  Lalie, 

Director  of  Regulations  and  Policy,  Center 
for  Food  Safety  and  Applied  Nutrition. 
(FR  Doc.  02-44  Filed  1-2-02;  8:45  am] 

■ajJNG  CODE  4iaO-02-S 


ENViRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  62 
[R4-200212(a),  FRL-7124-7] 

Approval  and  Promulgation  of  State 
Plans  for  Designatad  Facillties  and 
Pollutants;  States  of  Alabama, 
Georgia,  Kentucky,  and  South  Carolina 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  the  small 
Municipal  Waste  Combustion  (MWC) 
units  section  111(d)  negative 
declarations  submitted  by  the  states  of 
Alabama,  Georgia,  Kentucky,  and  South 
Carolina.  These  negative  declarations 
certify  that  small  MWC  imits  subject  to 
the  requirements  of  sections  111(d)  and 
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129  of  the  Qean  Air  Act  (CAA)  do  not 
exist  in  these  states. 
DATES:  This  direct  final  rule  will  be 
effective  March  4,  2002  unless  EPA 
receives  adverse  comments  by  February 
4,  2002.  If  adverse  comments  are 
received,  EPA  will  pubUsh  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  pubUc 
that  the  rule  will  not  take  effect. 
UJOOESSes:  Comments  may  be  mailed  to 
Scott  Davis,  EPA  Region  4,  Air  Planning 
Branch,  Sam  Nimn  Atlanta  Federal 
Center,  61  Forsyth  Street,  SW,  Atlanta, 
Georgia  30303-8960. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  4 
location.  The  interested  persons 
wanting  to  examine  these  dociunents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 
FOR  RIRTHER  MFOMMTION  CONTACT: 
Scott  Davis  at  (404)  562-9127  or  Sean 
Lakeman  at  (404)  562-9043. 
SUPPtEMENTARY  MFOMIATION:  Section 
111(d)  of  the  CAA  requires  states  to 
submit  plans  to  control  certain 
pollutants  (designated  pollutants)  at 
existing  fadUties  (designated  facilities) 
whenever  standards  of  performance 
have  been  established  under  section 
111(b)  for  new  sources  of  the  same  type, 
and  EPA  has  estabUshed  emission 
guidelines  for  such  existing  sources.  A 
designated  pollutant  is  any  pollutant  for 
whidi  no  air  quality  criteria  have  been 
issued,  and  which  is  not  included  on  a 
list  pubUshed  under  section  108(a)  or 
section  112(b)(1)(A)  of  the  CAA,  but 
emissions  of  which  are  subject  to  a 
standard  of  performance  for  new 
stationary  sources. 

Emission  guidelines  for  small  MWC 
units  were  originally  promulgated  in 
Decembo'  1995  but  were  vacated  by  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  in  March  1997.  In 
response  to  the  1997  vacature,  on 
August  30, 1999,  EPA  proposed  to 
reestablish  emission  guidelines  for 
small  MWC  units.  On  December  6,  2000 
(65  FR  76378),  EPA  finalized  the  section 
111(d)  emission  guidelines  for  existing 
small  MWC  units.  The  emisinon 
guidelines  contained  in  this  final  rule 
are  equivalent  to  the  1995  emission 
guidelines  for  small  MWC  units.  The 
emission  guidelines  are  codified  at  40 
CFR  part  60,  subpart  BBBB. 

Subpart  B  of  40  CFR  part  60 
establishes  procedures  to  be  followed 
and  requirements  to  be  met  in  the 
development  and  submission  of  state 
plans  for  controlling  designated 
pollutants.  Part  62  of  the  CFR  provides 
the  procedural  framework  for  the 


submission  of  these  plans.  When 
designated  facilities  are  located  in  a 
state,  a  state  must  develop  and  submit 
a  plan  for  the  control  of  the  designated 
pollutant.  However,  40  CFR  62.06 
provides  that  if  there  are  no  existing 
sources  of  the  designated  pollutant  in 
the  state,  the  state  may  submit  a  letter 
of  certification  to  that  effect,  or  negative 
declaration,  in  lieu  of  a  plan.  The 
negative  declaration  exempts  the  state 
from  the  requirements  of  subpart  B  for 
that  designated  pollutant.  Please  note 
that  if  EPA  receives  adverse  comment 
on  an  amendment,  paragraph,  or  section 
of  this  rule  and  if  that  provision  may  be 
severed  &t)m  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

Final  Action 

The  states  of  Alabama,  Georgia, 
Kentucky,  and  South  Carolina  have 
determined  there  are  no  existing  sources 
in  their  states  subject  to  the  small  MWC 
units  emission  guidelines. 
Consequently,  each  state  has  submitted 
a  letter  of  negative  declaration  certifying 
this  fact.  We  are  taking  final  action  to 
approve  these  negative  declarations. 

Administrative  RefHirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  negative  declarations  as  meeting 
Federal  requirements  and  imposes  no 
additional  requirements.  Accordingly, 
the  Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  state  negative  declarations 
and  does  not  impose  any  additional 
enforceable  duty,  it  does  not  contain 
any  unfunded  mandate  or  significantly 
or  imiquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  rule  also  does 
not  significantly  or  uniquely  affect  the 
communities  of  tribal  governments,  as 
specified  by  Executive  Order  13084  (63 
FR  27655,  May  10, 1998).  This  rule  will 
not  have  substantial  direct  effects  on  the 
states,  on  the  relationship  between  the 
natfonal  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  state  negative  declarations 
relating  to  a  Federal  standard,  and  does 
not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  CAA. 
This  rule  also  is  not  subject  to  Executive 
Order  13045  (62  FR  19885,  April  23, 
1997),  because  it  is  not  economically 
significant. 

In  reviewing  state  plan  submissions, 
our  role  is  to  approve  state  choices, 
provided  that  Uiey  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
state  to  use  voluntary  consensus 
standards  (VCS),  we  have  no  authority 
to  disapprove  state  submissions  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  state  submissions, 
to  use  VCS  in  place  of  state  submissions 
that  otherwise  satisfy  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  As  required  by  section  3  of 
Executive  Order  12988  (61  FR  4729, 
February  7, 1996),  in  issuing  this  rule, 
we  have  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  Executive  Order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  We  will  submit  a 
repcHt  containing  this  rule  and  other 
required  information  to  the  United 
States  Senate,  the  United  States  House 
of  Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  of  the  rule  in  the  Federal 
Register.  A  major  rule  cannot  take  effect 
until  60  days  after  it  is  published  in  the 
Federal  Register.  This  action  is  not  a 
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"major  rule"  as  defined. by  5  U.S.C. 
804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  4,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
piuposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
fqr  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Sub|ects  in  40  CFR  Part  62 

Environmental  protection.  Air 
pollution  control.  Municipal  waste 
combustion  imits.  Nitrogen  dioxide, 
Particulate  matter.  Sulfur  oxides. 

Dated:  December  21,  2001. 
A.  Stanley  Meiburg. 
Acting  Regional  Administrator,  Region  4. 

Chapter  I.  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as    ' 
follows: 

PART  62— {AMENDED] 

1.  The  authority  citation  for  part  62 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  B— Alabama 

2.  Subpart  B  is  amended  by  adding  an 
imdesignated  center  heading  and 

§  62.106  to  read  as  follows: 

Air  Emissions  From  Small  Existing 
Municipal  Waste  Combustion  Units 

§  62.1 06    Identification  of  plan— negative 
declaration. 

Letter  from  the  Alabama  Department 
of  Environmental  Management 
submitted  January  11,  2001,  certifying 
that  there  are  no  small  municipal  waste 
combustion  imits  subject  to  40  CFR  part 
60,  subpart  BBBB. 

Subpart  L— Georgia 

3.  Subpart  L  is  amended  by  adding  an 
undesignated  center  heading  and 

§  62.2609  to  read  as  follows: 

Air  Emissions  From  Small  Existing 
Municipal  Waste  Combustion  Units 

§62.2609    Mentmcatibn  of  plan— negative 
declaration. 

Letter  fit»m  the  Georgia  Department  of 
Natural  Resources  submitted  December 
13,  2001,  certifying  that  there  are  no 
small  mimicipal  waste  combustion  units 
subject  to  40  CFR  part  60,  subpart 
BBBB. 


Subpart  S — Kentucky 


4.  Subpart  S  is  amended  by  adding  an 
undesignated  center  heading  and 
§62.4371  to  read  as  follows: 

Air  Emissions  From  Small  Existing 
Municipal  Waste  Combustion  Units 

§  62.4371    Identification  of  plan— negative 
declaration. 

Letter  from  the  Kentucky  Department 
for  Environmental  Protection  submitted 
March  5,  2001,  certifying  that  there  are 
no  small  municipal  waste  combustion 
imits  subject  to  40  CFR  part  60,  subpart 
BBBB. 

Subpart  PR— South  Caroliiui 

5.  Subpart  PP  is  amended  by  adding 
an  undesignated  center  heading  and 

§  62.10180  to  read  as  follows: 

Air  Emissions  From  Small  Existing 
Municipal  Waste  Combustion  Units 

§62.10180    Identification  of  plan— negative 
declaration. 

Letter  from  the  South  Carolina 
Department  of  Health  and 
Environmental  Control  submitted 
November  6,  2001,  certifying  that  there 
are  no  small  municipal  waste 
combustion  units  subject  to  40  CFR  part 
60,  subpart  BBBB. 

[FR  Doc.  02-104  Filed  1-2-02;  8:45  amj 
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Federal  Register 

Vol.  67.  No.  2 

Thursday.  January  3,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
Issuance  of  mles  and  regulations.  The 
purpose  of  tfiese  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  In  the 
mie  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 

lOCFRPartaS 
[Dodwt  No.  PRM-3S-1S] 

Jaftary  C.  Angel;  Denial  of  Petition  for 
Rulemaking 

AGENCY:  U.S.  Nuclear  Regulatory 

Commission. 

action:  Petition  for  rulemaking:  denial. 

SUMMARY:  The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  denying  a  petition 
for  rulemaking  submitted  by  Jeffery  C. 
Angel  (PRM-35-15).  The  petitioner 
requested  that  the  NRC  amend  its 
regulations  concerning  the  medical  use 
of  byproduct  material  to  prohibit  the 
hand-held  administration  of 
radiopharmaceuticals  by  injection.  In 
addition,  the  petitioner  requests 
amendments  to  require  the  use  of  the 
"Angel  Shield"  instead  of  the  currently 
used  sjrringe  radiation  shields.  The  NRC 
is  denying  the  petition  because  it  would 
be  inconsistent  with  the  Commission's 
overall  program  for  revising  its 
regulatory  framework  for  the  medical 
use  of  bj^roduct  material,  to  make 
reqviirements  more  risk-informed,  more 
performance  based,  and  less 
prescriptive. 

ADDRESSES:  Copies  of  the  petition  for 
rulemaking,  the  public  conunents 
received,  and  the  NRC's  letter  to  the 
petitioner  are  available  for  public 
inspection  or  copying  in  the  NRC  Public 
Document  Room,  One  White  Flint 
North,  11555  Rockville  Pike.  Room  0- 
1F23,  Rockville,  Maryland  20852.  These 
dociiments  are  also  available  on  NRC's 
rulemaking  website  at  http:// 
ruIeforum.llnI.gov.  For  information 
about  the  interactive  rulemaking 
website,  contact  Carol  Gallagher,  (301) 
415-5905,  email:  CAG@nrc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Comfort,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  (301)  415-8106,  e-mail: 
GCCl@nrc.gav. 


SUPPLEMENTARY  INFORMATION: 

The  Petition 

On  August  23, 1999  (64  FR  45907), 
the  Commission  published  in  the 
Federal  Register  a  notice  of  receipt  of  a 
petition  for  rulemaking  filed  by  Jeffery 
C.  Angel.  The  petitioner  requested  that 
the  NRC  amend  its  regulations 
concerning  the  medical  use  of 
byproduct  material  (10  CFR  part  35)  to 
prohibit  the  hand-held  administration  of 
radiopharmaceuticals  by  injection.  The 
petitioner  also  requested  the 
amendment  of  10  CFR  35.60(c), 
"Syringe  shields  and  labels,"  to  require 
the  use  of  the  "Angel  Shield,"  designed 
by  the  petitioner,  instead  of  the  syringe 
radiation  shields  ciurently  in  use.  The 
petitioner  believes  that  recent 
improvements  in  technology, 
specifically  the  invention  of  the  Angel 
Shield,  support  the  need  to  require  its 
use  by  all  l^C  licensees  when 
preparing  or  injecting 
radiopharmaceuticals  in  patients  or 
himian  research  subjects. 

In  his  supporting  information,  the 
petitioner  contends  that  the  use  of  the 
Angel  Shield  instead  of  the  currently 
required  syringe  radiation  shield  would 
reduce  radiation  exposures  by: 

1.  Eliminating  hand-held  injections  of 
radiopharmaceuticals . 

2.  Completely  encapsulating  the 
syringe  within  the  administrator, 
providing  360  degrees  of  protection.^ 

3.  Shielding  100  percent  of  low 
energy  (140  Kev)  and  88  percent  of  high 
energy  photons  (511  Key). 

4.  Allowing  for  the  remote 
administration  of  the 
radiopharmaceutical. 

5.  Reducing  the  number  of  missed 
injections  and  subsequent  multiple 
exposures. 

The  petitioner  supports  his 
contention  by  stating  that  he  has  been 
a  nuclear  medicine  technologist  for  over 
20  years  and  has  been  exposed  to 
radiation  daily,  using  the  traditional 
syringe  radiation  shield.  The  petitioner 
invented  the  Angel  Shield  to  protect 
himself  and  others  administering 
radiopharmaceuticals  by  injection.  He 
states  that  other  syringe  radiation 
shields  are  neither  designed  nor 
engineered  according  to  sound  radiation 
protection  principles.  ,    " 

Public  Comments  on  the  Petition 

The  NRC  received  five  comment 
letters.  Three  comment  letters  opposed 


the  petition.  Two  of  these  were  from 
certified  health  physicists  and 
consultants  in  the  area  of  radiation 
protection,  and  one  was  from  an 
industry  trade  association.  Two 
comment  letters  supported  the  petition. 
One  of  the  letters  is  from  a  certified 
nuclear  medicine  technologist  and  the 
other  is  signed  by  five  radiology 
physicians. 

One  commenter  stated  that  the 
petition  cannot  be  justified  in  terms  of 
cost-benefit,  and  that  the  petitioner 
failed  to  demonstrate  that  current 
exposures  were  excessive,  thus 
presenting  a  significant  risk  to  workers. 
Two  commenters  stated  that  the  petition 
is  self-serving  in  that  it  would  provide 
a  monopoly  for  the  petitioner,  as  he  is 
the  only  manufacturer  of  the  Angel 
Shield.  Another  commenter  said  that 
licensees  should  be  able  to  decide  what 
procediu'es  and  equipment  are 
necessary  for  the  practice  of  their  "as 
low  as  reasonably  achievable"  (ALARA) 
programs.  One  commenter  said  that 
prohibiting  hand-held  injections  would 
adversely  affect  the  practice  of 
medicine,  while  another  commenter 
stated  that  existing  radiation  syringe 
shields  have  been  in  use  for  many  years 
without  compromising  worker  or 
patient  safety. 

A  commenter  supporting  the  petition 
stated  that  the  majority  of  her 
occupational  exposure  as  a  nuclear 
medicine  technologist  came  from  the 
injection  of  radiopharmaceuticals  and 
their  preparation.  The  commenter 
contends  that  lowering  radiation  dose 
rates  is  more  than  enough  justification 
for  granting  the  petition,  stating  that  this 
device  will  make  her  profession  safer. 
The  commenter  also  stated  that  unless 
the  device  is  mandated,  employers 
would  not  spend  the  money  to  provide 
adequate  protection  to  achieve  ALARA 
objectives. 

The  other  commenters  in  favor  of  the 
petition  cite  NRC  Regulatory  Guides 
8.10  and  8.29  in  support  of  their 
conclusion  that  the  petitioner's  device 
clearly  furthers  the  objective  of  reducing 
occupational  exposures  as  far  below  the 
specified  limits  as  is  reasonably 
achievable.  According  to  these 
commenters,  the  Angel  Shield  should 
simply  be  viewed  as  a  new,  better,  and 
safer  syringe  radiation  shield  than  the 
ones  currently  employed  and  required 
pursuant  to  10  CFR  35.60(c).  These 
commenters  also  assert  that  the  new 
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technology  would  permit  the  reject 
of  the  antiquated  practice  and  the 
unnecessary  exposure  associated^ with 
hand-held  injections. 

Reasons  for  Denial 

Based  on  consideration  of  the  petition 
and  public  comments,  the  NRC  is 
denying  the  petition  because  it  would 
be  inconsistent  with  the  Commission's 
overall  program  for  revising  its 
regulatory  framework  for  the  medical 
use  of  byproduct  material.  This 
framework  focuses  Commission 
regulation  on  those  medical  procedures 
that  pose  the  highest  risk,  structures  its 
regulations  to  be  more  risk-informed 
and  more  performance-based  and 
significantly  reduces  regulatory  burden 
in  many  areas,  consistent  with  NRC's 
"Strategic  Plan  for  Fiscal  Year  1997— 
Fiscal  Year  2002,"  cited  in  "Medical 
Use  of  Byproduct  Material;  Policy 
Statement:  revision,"  65  FR  47654 
(August  2,  2000). 

The  amendment  the  petitioner  seeks 
would  be  contrary  to  this  regulatory 
approach  by  prohibiting  the  hand-held 
administration  of  radiopharmaceuticals 
by  injection  and/or  requiring  the  use  of 
a  specific  shield  (the  Angel  Shield). 
Licensees  should  have  the  flexibility  to 
determine  what  kind  of  syringe  or  vial 
shields  to  use  in  order  to  meet  the 
requirements  contained  in  10  CFR 
20.1101,  "Radiation  protection 
programs."  This  regulation  requires 
licensees  to  use  practical  procedures 
and  engineering  controls  designed  to 
achieve  doses  that  are  ALARA  (as  low 
as  reasonably  achievable).  In  its 
inspection  program,  the  NRC  assesses 
whether  licensees  have  complied  with 
these  requirements.  Denial  of  this 
petition  does  not  prohibit  the  licensee 
from  using  the  "i^gel  Shield"  or  other 
shields,  as  practicable  to  meet  these 
requirements.  However,  if  this  petition 
were  granted,  it  would  limit  the 
flexibility  of  licensees  to  use  other, 
including  more  effective,  strategies  to 
meet  ALARA  without  additional 
rulemaking. 

The  decision  to  deny  the  petition  is 
consistent  with  our  performance  goals. 
There  is  no  impact  on  public  health  and 
safety,  the  environment,  or  common 
defense  and  security.  Use  of  the 
requested  device  is  not  essential  to  limit 
or  minimize  doses  to  the  public, 
workers,  or  patients.  Public  confidence 
should  not  be  affected  because  the 
existing  regulations  require  licensees  to 
minimize  doses  and  this  decision 
continues  to  allow  licensees  the 
flexibility  to  use  the  "Angel  Shield"  or 
other  strategies,  as  best  fits  their 
individual  practices,  in  achieving  this 
outcome.  The  decision  maintains  the 


effectiveness,  efficiency,  and  realism  of 
the  current  regulations.  Lastly,  the 
denial  decision  does  not  impose 
unnecessary  regulatory  burden  on 
licensees  or  the  NRC  staff,  whereas 
granting  the  petition  would  cause  undue 
burden  by  imposing  prescriptive  criteria 
on  licensees. 

For  reasons  cited  in  this  document, 
the  NRC  denies  the  petition. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  December.  2001. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
[FR  Doc.  02-72  Filed  1-2-02:  8:45  am] 

BILUNG  CODE  75«M>1-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  250 

RIN  1010-AC83 

Oil  and  Gas  and  Sulphur  Operations  in 
the  Outer  Continental  Shelf- 
Procedures  for  Dealing  With  Sustained 
Casing  Pressure 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Extension  of  comment  period 
for  proposed  rule. 

summary:  This  document  extends  to 
March  9,  2002,  the  deadline  for 
submitting  comments  on  the  proposed 
rule  that  describes  procedures  for 
dealing  with  sustained  casing  pressure 
(SCP)  in  oil  and  gas  wells  on  the  Outer 
Continental  Shelf.  The  rule  will  codify 
these  procedures  and  ensiue  uniform 
regulatory  practices  among  MMS 
regional  offices,  and  will  also  help 
ensure  that  lessees  will  continue  to 
conduct  operations  in  a  safe  manner. 
DATES:  We  will  consider  all  comments 
received  by  March  9,  2002,  and  we  may 
not  fully  consider  comments  received 
after  March  9,  2002. 
ADDRESSES:  Mail  or  hand-carry  written 
comments  (three  copies)  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  381  Elden  Street; 
Mail  Stop  4024;  Hemdon,  Virginia 
20170-4817;  Attention:  Rules 
Processing  Team.  If  you  wish  to  e-mail 
comments,  the  e-mail  address  is: 
rules.comments@MMS.gov.  Reference 
"AC83  SCP  Comments"  in  your  e-mail 
subject  line.  Include  your  name  and 
return  address  in  yotu  e-mail  message 
and  mark  your  message  for  return 
receipt. 


FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Ake,  Engineering  and  Operations 
Division,  at  (703)  787-1559. 
SUPPLEMENTARY  INFORMATION:  MMS  was 
asked  to  extend  the  deadline  for 
submitting  comments  on  the  proposed 
regulations  revising  30  CFR  250,  subpart 
E  to  describe  procedures  for  dealing 
with  SCP  in  oil  and  gas  wells.  The 
request  stated  that  the  complexity  of  the 
issue  and  the  high  cost  to  the  domestic 
petroleum  industry  require  careful 
consideration  for  comprehensive 
comments. 

Public  Comments  Procedures:  Our 
practice  is  to  make  comments,  including 
names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  may  be  circumstances  in  which 
we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  December  5,  2001. 
|ohn  V.  Miraliella, 

Acting  Chief.  Engineering  and  Operations 

Division. 

IFR  Doc.  02-42  Filed  1-2-02:  8:45  am] 

BILUNG  CODE  4310-MR-W 


POSTAL  SERVICE 

39  CFR  Part  111 

Eligibility  Standards  for  Free  Matter  for 
the  Blind  and  Other  Physically 
Handicapped  Persons 

agency:  Postal  Service. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Postal  Service  proposes 
to  amend  the  Domestic  Mail  Manual 
(DMM)  to  clarify  and  simplify  the 
eligibility  standards  for  free  matter  for 
the  blind  and  other  physically 
handicapped  persons  in  conformance, 
to  the  extent  practicable,  with  similar 
standards  adopted  by  the  Library  of 
Congress  for  its  National  Library  Service 
for  the  Blind  and  Physically 
Handicapped.  This  proposed  rule  also 
would  require  free  matter  mailers  that 
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submit  mailings  of  at  least  200  pieces  to 
register  with  the  post  office(s)  of  mailing 
and  submit  statements  of  mailing  that 
document  information  relating  to  each 
such  mailing. 

DATES:  Comments  on  the  proposed 
standards  must  be  received  on  or  before 
February  4,  2002. 

ADDRESSES:  Written  comments  should 
be  delivered  to  the  Manager,  Mail 
Preparation  and  Standards,  United 
States  Postal  Service,  1735  N.  Lynn  St., 
Room  3025,  Arlington.  VA  22209-6038. 
Comments  transmitted  via  facsimile  or 
by  e-mail  cannot  be  accepted.  Copies  of 
all  written  comments  will  be  available 
for  inspection  and  photocopjring  at 
USPS  Headquarters  Library,  475 
L'Enfant  Plaza  SW.,  11th  Floor  N, 
Washington,  DC  20260-1450  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

FOR  RIRTHER  MFORMATION  CONTACT:  Joel 
Walker,  703-292-3652. 
SUPPLEMENTARY  INFORMATION:  Congress 
estabUshed  the  free  matter  privilege  in 
1904  to  provide  reading  materials  for 
the  blind  when  sent  by  public 
institutions  and  public  libraries  as  a 
loan  and  when  returned  by  the  bUnd 
readers  to  those  institutions  (Ch.  1612, 
33  Stat.  313,  Pub.  L.  No.  171).  hi  1931, 
the  national  books-for-the-blind 
program  was  established  under  the 
auspices  of  the  Library  of  Congress  to 
provide  books  for  use  by  adult  residents 
of  the  United  States,  "including  the 
several  States,  Territories,  insular 
possessions,  and  the  District  of 
Columbia"  (Ch.  400,  46  Stat.  1487,  Pub. 
L.  No.  787).  The  Library  of  Congress 
issued  standards  for  making 
arrangements  for  circulation  of  books 
(using  the  free  matter  privilege)  to  and 
bam  blind  users  through  libraries 
designated  as  local  or  regional  centers. 

hi  1966,  Congress  expanded  the 
books-for-the-blind  program  to  include 
other  physically  handicapped  persons 
(Pub.  L.  89-522,  2  U.S.C.  sees.  135a  and 
135b).  Congress  expanded  the  program 
to  meet  the  reading  needs  of  physically 
handicapped  persons  who  cannot  read 
or  use  conventional  printed  books 
because  of  impaired  eyesight  or  other 
factors  that  make  them  physically 
imable  to  manipulate  these  materials. 
Certification  by  competent  authority  of 
individuals  for  eligibility  to  participate 
in  the  program  was  (and  remains  today) 
pursuant  to  regulations  prescribed  by 
the  Library  of  Congress.  From  this  time 
on,  the  program  became  known  as  the 
National  Library  Service  for  the  Blind 
and  Physically  Handicapped  [see  36 
CFR  701.10). 

Consistent  writh  the  intent  of  Congress 
embodied  in  the  Act  that  created  the 


Library  of  Congress  National  Library  ' 
Service  for  the  Blind  and  Physically 
Handicapped,  the  Postal  Reorganization 
Act  (39  U.S.C.  3403(a)(1))  expanded  the 
free  matter  privilege  to  include  mail  for 
the  use  of  the  blind  or  other  persons 
who  cannot  use  or  read  conventionally 
printed  material  because  of  a  physical 
impairment.  The  persons  also  must  be 
certified  by  competent  authority  in 
accordance  with  the  regulations 
established  by  the  Library  of  Congress. 
Under  the  ciurent  law.  Congress 
reimburses  the  Postal  Service  for  fr«e 
matter  mailings  (39  U.S.C.  2401(c)). 
Accordingly,  the  Postal  Service  is 
clarifying  its  eUgibility  standards  for  the 
bee  matter  privilege  to  incorporate,  as 
closely  as  practicable,  the  standards 
devised  by  the  Library  of  Congress  for 
establishing  eligibility  and  certification 
for  participation  in  the  National  Library 
Service  for  the  Blind  and  Physically 
Handicapped  (see  36  CFR  701.10).  hi 
addition,  the  Postal  Service  is  proposing 
a  process  to  identify  the  quantity  of 
mailings  being  made  and  to  verify  that 
those  using  the  fr«e  matter  privilege  are 
using  it  for  mailings  that  qualify  for  the 
privilege. 

On  September  1,  2000,  the  Postal 
Service  published  a  proposed  rule 
amending  the  standards  for  fr«e  matter 
for  the  bUnd  and  other  physically 
handicapped  persons  (65  FR  53212).  hi 
view  of  changes  from  the  original 
proposal  and  because  we  believe  that 
the  public  interest  will  be  served  by  the 
fullest  practicable  exposition  of  views 
on  these  issues,  the  Postal  Service  is 
publishing  this  revised  proposal  for 
comment.  There  are  two  major  changes 
frtjm  the  first  proposed  rule.  First,  based 
on  comments  received  from  the  original 
proposal,  this  new  proposal  eliminates 
the  requirement  that  organizations 
maintain  individual  records  of  eligible 
recipients  and  makes  the  maintenance 
of  such  records  optional.  Second,  this 
new  proposal  requires  mailers  of  free 
matter  that  enter  mailings  of  200  or 
more  pieces  to  register  with  the  post 
office(s)  of  mailing  and  to  submit 
statements  of  mailing.  Mailers  are 
required  to  register  once  at  each  focihty 
where  they  deposit  bulk  mailings. 
Mailers  must  submit  statements  of 
mailing  with  each  bee  matter  mailing  of 
200  pieces  or  more.  The  Postal  Service 
will  provide  a  form  that  will  require, 
minimal  mailing  information  for  this 
purpose.  In  addition,  this  proposal 
includes  a  provision  that  the  Postal 
Service  may  audit  an  organization's  use 
of  the  free  matter  privilege.  This 
standard  is  new  to  the  Domestic  Mail 
Manual,  but  codifies  existing  authority 
and  practice. 


The  Postal  Service  received  six 
comments  on  the  original  proposed  rule. 
All  of  them  supported  the  overall  goal 
to  clarify  standards  for  eligibility  and 
certification  for  recipients  of  bee  matter. 
Two  commenters  supported  the 
rulemaking  without  reservation  or 
revision.  Of  the  remaining  foiir,  each 
commenter  had  reservations  and 
recommendations  for  revisions  to 
proposed  DMM  E040.1.5,  Certification 
by  Organizations.  Two  organizations 
objected  to  the  record-keeping 
requirement  described  in  E040.1.5, 
asserting  that  this  requirement  places  an 
undue  burden  on  the  resources  of 
organizations  that  mail  free  matter.  This 
objection  has  been  addressed  in  this 
new  proposed  rule  by  making  the 
standard  for  maintaining  records 
optional  and  not  requiring  organizations 
to  maintain  individual  records  of 
eligible  recipients.  Under  these 
standards,  any  organization  that  mails 
under  the  bee  matter  privilege,  whether 
maintaining  individual  records  or  not,  is 
subject  to  postal  reviews  of  the 
eligibiUty  of  the  addressees.  This  may 
include  a  review  of  the  individuals  on 
the  organization's  mailing  list  to  ensure 
they  meet  the  eligibility  standards  for 
receipt  of  bee  matter.  "The  procedures 
used  in  these  reviews  may  depend  on 
the  records  maintained  by  the 
organization.  Record  keeping  by 
organizations  making  use  of  the  frtie 
matter  privilege  will  facilitate  any 
audits  \hat  take  place.  For  example,  if 
the  organization  chooses  to  maintain 
records  substantiating  that  each  person 
on  its  mailing  list  is  eligible  to  receive 
bee  matter,  the  Postal  Service  might  be 
able  to  complete  an  audit  simply  by 
reviewing  a  sample  of  those  records.  If 
the  organization  does  not  maintain  such 
records,  the  Postal  Service  might  need 
to  contact  an  outside  source,  such  as  the 
Library  of  Congress,  for  addressees 
registered  with  that  organization  to 
determine  whether  the  addressees  are 
eligible  to  receive  free  matter.  If  no  other 
source  is  available  to  provide  that 
confirmation,  the  Postal  Service  might, 
as  a  last  resort,  contact  the  individual 
addressees  directly.  However,  it  should 
be  noted  that,  under  ciurent  policy,  all 
recipients  of  free  matter  are  required  to 
provide  such  evidence  of  eligibility  to 
their  postmasters;  this  is  not  routinely 
required  of  all  addressees  in  the  new 
process  established  under  this  proposal. 
It  should  be  noted  that,  whether  or  not 
they  maintain  records  to  confirm  that 
addressees  meet  the  eligibility  standards 
for  bee  matter,  the  entry  of  matter  at  the 
"bee"  rates  is  the  mailer's  certification 
that  the  matter  qualifies  for  fr«e  matter 
privileges. 
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Two  commenters  requested 
amendments  to  DMM  E040.1.5  to  allow 
permanent  eligibility  for  persons  who 
are  "intermittently"  eligible;  one 
commenter  requested  an  amendment  to 
indicate  an  organization  may  certify 
eligible  individuals  provided  the 
organization  had  a  "good  faith"  beUef  of 
the  individual's  eligibility;  and  one 
commenter  requested  the  "competent 
authority"  requirement  as  defined  in 
E040.1.4  be  replaced  with  a  "self- 
declaration"  requirement.  These 
requests  cannot  be  accommodated.' 
Eligibility  for  bee  matter  is  established 
by  statute  and  the  postage  for  this  mail 
is  provided  to  the  Postal  Service 
through  appropriations.  As  explained 
above,  this  privilege  is  related  to 
programs  provided  by  the  Library  of 
Congress.  Accordingly,  to  ensure 
consistency  and  adherence  to 
congressional  intent  in  the 
administration  of  the  program,  the 
proposed  standards  for  bee  matter 
conform  as  near  as  practical  with  the 
standards  of  the  Library  of  Congress. 
Consistent  With  those  standards,  this 
rule  proposes  that  an  eligible  individual 
must  meet  the  standards  in  E040.1.3  at 
the  time  of  mailing  and  the  proposed 
rule  continues  to  establish  eligibiUty  by 
a  competent  authority  as  defined  in 
E040.1.4.  Persons  certified  by  competent 
authority  as  meeting  the  requirements  of 
eligibiUty  resulting  bom  a  degenerative, 
variable  disease  that  renders  them 
unable  to  read  or  use  conventional 
printed  material  because  of  impaired 
eyesight  or  other  physical  factors  are 
eUgible  for  the  period  specified  by  the 
certifying  authority. 

One  commenter  requested  an 
amendment  to  DMM  E040.3.0  to 
provide  for  letters  sent  by  eligible 
individuals  to  include  handwritten 
letters  in  equivalent  size  of  14-point 
sightsaving  type.  The  history  of  the  bee 
matter  privilege  does  not  support  that 
the  intent  was  to  include  handwritten 
letters.  Section  3404  of  Title  39 
specifically  requires  that  letters  sent 
using  the  privilege  must  be  "in  raised 
characters,  or  si^tsaving  type,  or  in  the 
form  of  sound  recordings  *  *  *" 
Therefore,  this  request  is  not 
accommodated  in  this  proposed  rule. 

Lastly,  one  commenter  objected  to  the 
use  of  the  term  "handicapped"  in  the 
proposed  standards,  suggesting  the  term 
be  replaced  throughout  with  "persons 
with  disabilities."  Although  the  Postal 
Service  is  sympathetic  to  the  request, 
the  proposed  standards  continue  the  use 
of  the  term  "handicapped"  to  remain 
consistent  with  the  language  in  the 
statute  and  that  used  by  the  Library  of 
Congress. 


Although  exempt  from  the  notice  and 
comment  requirements  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553  (b),  (c))  regarding  proposed 
rulemaking  by  39  U.S.C.  410(a).  the 
Postal  Service  invites  comments  on  the 
following  proposed  revisions  to  the 
Domestic  Mail  Manual,  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations,  (see  39  CFR  part  111). 

For  the  reasons  discussed  above,  the 
Postal  Service  hereby  proposes  the 
following  amendments  to  the  Domestic 
Mail  Manual,  which  are  incorporated  by 
reference  in  the  Code  of  Federal 
Regulations  [see  39  CFR  part  111). 

List  of  Sub|ects  in  39  CFR  Part  111 

Administrative  practice  and 
procedure.  Postal  Service. 

PART111— {AMENDED] 

1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101, 
401,  403,  404,  414,  3001-3011,  3201-3219, 
3403-3406,  3621,  3626,  5001. 

2.  Revise  the  Domestic  Mail  Manual 
as  follows: 

E    EligibiUty 

EGOO    Special  EligibiUty  Standards 

***** 

{Amend  E040  to  insert  the  word 
"physically"  before  the  word 
"handicapped"  in  each  instance  where 
it  appears.] 

E040    Free  Matter  for  the  Blind  and 
Other  Physically  Handicapped  Persons 

1.0  BASIC  INFORMATION 
[Amend  1.1  to  read  as  follows:] 

1.1  General 

Subject  to  the  standards  below,  matter 
may  be  entered  fr«e  of  postage  if  mailed 
by  or  for  the  use  of  blind  or  other 
persons  who  cannot  read  or  use 
conventionally  printed  materials  due  to 
a  physical  handicap.  The  provisions  of 
E040  apply  to  domestic  mail  only. 
***** 

[Amend  titles  and  text  of  1.3  and  1.4 
and  add  new  1.5  and  1.6  to  read  as 
follows:] 

1.3    EUgibiUty 

The  following  persons  are  eligible  to 
send  and  receive  free  matter: 

a.  Certified  participants  in  the  Library 
of  Congress  National  Library  Service  for 
the  Blind  and  Physically  Handicapped 
(NLS). 

b.  Blind  persons  whose  visual  acuity, 
as  determined  by  competent  authority, 
is  20/200  or  less  in  the  better  eye  with 
correcting  lenses,  or  whose  widest 


diameter  of  visual  field  subtends 
angular  distance  no  greater  than  20 
degrees. 

c.  Other  physically  handicapped 
persons  as  follows: 

(1)  Persons  certified  by  competent 
authority  as  someone  whose  visual 
disability,  with  correction  and 
regardless  of  optical  measurement, 
prevents  the  reading  of  standard  printed 
material. 

(2)  Persons  certified  by  competent 
authority  as  unable  to  read  or  unable  to 
use  standard  printed  material  as  a  result 
of  physical  limitations. 

(3)  Persons  certified  by  competent 
authority  as  having  a  reading  disability 
resulting  from  organic  dysfunction  and 
of  sufficient  severity  to  prevent  their 
reading  printed  material  in  a  normal     - 
manner. 

(4)  Persons  certified  by  competent 
authority  as  meeting  the  requirements  of 
eligibility  resulting  &x>m  a  degenerative, 
variable  disease  that  renders  them 
unable  to  read  or  use  conventional 
printed  material  because  of  impaired 
eyesight  or  other  physical  factors  are. 
eligible  during  the  time  in  which  the 
person  is  certified  by  a  competent 
authority  as  unable  to  read  or  use 

,  conventional  materials. 

d.  Eligible  participants  must  be 
residents  of  the  United  States,  including 
the  several  states,  territories,  insular 
possessions,  and  the  District  of 
Columbia,  or  American  citizens 
domiciled  abroad. 

1.4    Certifying  Antberity 

For  pmposes  of  this  standard: 

a.  The  postmaster  may  extend  the  fi-ee 
matter  privilege  to  an  individual 
recipient  based  on  personal  knowledge 
of  the  individual's  eligibility. 

b.  In  cases  of  blindness,  visual 
impairment,  or  physical  limitations, 
"competent  authority"  is  defined  to 
include  doctors  of  medicine;  doctors  of 
osteopathy;  ophthalmologists; 
optometrists;  registered  nurses; 
therapists;  and  professional  staff  of 
hospitals,  institutions,  and  public  or 
private  welfare  agencies  (e.g.,  social 
workers,  caseworkers,  counselors, 
rehabilitation  teachers,  and 
superintendents).  In  the  absence  of  any 
of  these,  certification  may  be  made  by 
professional  librarians  or  by  any  person 
whose  competence  under  specific 
circumstances  is  acceptable  to  the 
Library  of  Congress  (See  36  CFR 
701.10(b)(2)(i)). 

c.  In  the  case  of  reading  disabiUty 
frtjm  organic  dysfunction,  "competent 
authority"  is  defined  as  doctors  of 
medicine  and  doctors  of  osteopathy. 
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1.5  Co^fioalMii  of  ElisH>le  Recipients 
by  Organizations 

An  organization  using  this  free  matter 
privilege  (for  mailings  of  at  least  200 
pieces)  to  mail  matter  to  persons  who 
claim  eligibility  under  1.3  is  required  to 
certify  on  statements  of  mailing  that 
each  recipient  is  eligible  to  receive  free 
matter.  An  organization  is  subject  to 
Postal  Service  audits  of  addressees 
receiving  free  matter  to  substantiate 
recipients'  eligibility  consistent  with  the 
standards  of  eligibility  articulated  by  the 
Library  of  Ck>ngress  on  its  applications 
for  bee  library  service  and  as  specified 
in  these  standards. 

1.6  Qualifying  Individuab 

The  Postal  Service  may  require 
individuals  claiming  entitlement  to  the 
bee  matter  privilege  to  furnish  evidence 
of  eligibility  consistent  with  the 
standards  in  1.3  and  1.4,  or  verify  by 
other  means  that  the  recipients  are 
eligible  to  receive  free  matter. 

2.0  Matter  Sent  to  Blind  or  Other 
Physically  Handicapped  Persons 

2.1  Acceptable  Matter 

Subfect  to  2.2,  this  matter  may  be 
mailed  free: 

[Amend  item  a  by  adding  "in  braille 
or  14-point  or  larger  sightsaving  type"  to 
read  as  follows:]  j 

a.  Reading  matter  in  braille  or  14- 
point  or  larger  sightsaving  type  and 
musical  scores.  i 


2.2    Conditioiis 

The  matter  listed  in  2.1  must  meet 
these  conditions: 

*        *        •        •        • 


[Amend  item  d  by  adding  "as  defined 
in  E211"  to  read  as  follows:] 

d.  The  matter  contains  no  advertising 
as  defined  in  E211.  .j 

*  •        •        *        •  ■ 

3.0  Matter  Sent  by  Blind  or  Other 
Physically  Handicapped  Persons 

[Amend  3.1  to  read  as  follows:] 

3.1  Acceptable  Letters 

Only  letters  in  braille  or  in  14-point 
or  lar^  sightsaving  type  or  in  the  form 
of  sound  recordings,  and  containing  no 
advertising,  may  be  mailed  free,  and 
only  if  unsealed  and  sent  by  a  blind  or 
oth»  physically  handicapped  person  as 
described  in  1.3. 

•  •      .  •        *        • 

[Add  new  section  5.0  to  read  as 
follows:] 


5.0  Documentation  t  ■■ 

5.1  Register  to  Mail 

Before  submitting  free  matter  mailings 
of  200  pieces  or  more,  mailers  must 
register  with  the  post  office(s)  where  the 
mailings  will  be  presented. 

5.2  Reporting  Mailings 

Each  mailing  of  200  pieces  or  more  of 
free  matter  must  be  presented  vtnth  a 
statement  of  mailing,  Statement  of 
Mailing,  Free  Matter  for  the  Blind  and 
Other  Physically  Handicapped  Persons. 
[Note:  This  statement  of  mailing  is 
currently  being  developed.]  The 
statement  of  mailing  must  be  completed 
in  ink,  by  typewriter,  or  by  computer 
printer  (in  duplicate  if  the  mailw  wants 
a  receipted  copy)  and  signed  by  the 
mailer.  The  mailer  may  submit  a 
computer-generated  facsimile  of  the 

USPS  form. 

***** 

An  appropriate  amendment  to  39 
CFR.  part  111  will  be  published  if  this 
proposal  is  adopted. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  02-78  Filed  1-2-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  3, 51, 60, 63, 70, 123, 142, 
145, 162, 233, 257, 258, 271, 281, 403, 
501, 745  and  763 

[FRL-7125-3] 

RIN  2025-AA07 

Extension  of  Comment  Period  for  and 
Public  Meetings  on  the  Propoeed 
Establishment  of  Electronic  Reporting; 
Electronic  Records  Rule 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  extension  of 
comment  period;  announcement  of 
public  meetings. 

summary:  The  Environmental  Protection 
Agency  (EPA)  is  extending  by  an 
additional  30  days  the  comment  period 
on  its  proposed  rule  for  establishment  of 
electronic  reporting  and  electronic 
records.  On  August  31.  2001  (66  FR 
46162),  EPA  proposed  conditions  under 
which  EPA  would  allow  submission  of 
electronic  documents  and  maintenance 
of  electronic  records  to  satisfy  federal 
environmental  reporting  and 
recordkeeping  requirements  in  EPA's 
regulations.  The  comment  period  is 
being  extended  l^  30  days  to  provide 


the  public  with  additionalltlp^  to     ., 
evaluate  and  comment  upqn.  the 
complex  provisions  qf  this  pipoposed 
rule.  As  extended  by  this  action,  the 
comment  period  will  now  close  on 
February  27,  2002. 

This  document  also  announces  the 
dates  and  locations  for  two  additional 
public  meetings  on  the  proposed  rule's 
recordkeeping  provisions,  which  will  be 
held  before  the  public  comment  period 
closes. 

DATES:  The  meetings  will  be  held  on:  (1) 
Thursday,  January  17.  2002, 10:00  a.m. 
to  5:30  p.m.  (EST);  and  (2)  Thursday, 
January  31,  2002, 10:00  a.m.  to  5:30  p.m. 
(CST). 

In  order  to  be  considered,  written 
comments  on  the  proposed  electronic 
reporting  and  electronic  records  rule 
must  be  submitted  on  or  before  February' 
27,  2002.  Comments  provided 
electronically  will  be  considered  timely 
if  they  are  submitted  electronically  by 
11:59  p.m.  (Eastern  time)  February  27, 
2002. 


ADDRESSES:  The  meetings  will  be  held 
at:  (1)  The  Wyndham  Washington,  1400 
M  Street,  NW,  Washington,  DC;  and  (2) 
the  Holiday  Inn  Select,  4440  West 
Airport  Freeway,  Irving,  Texas. 

Comments  should  be  addressed  to  the 
United  States  Environmental  Protection 
Agency,  Enforcement  and  Compliance 
Docket  and  Information  Center,  (Mail 
Code  2201A),  Attn:  Docket  Nxmaber  EC- 
2000-007, 1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460. 
Commenters  are  also  requested  to 
submit  an  original  and  3  copies  of  their 
written  comments  as  well  as  an  original 
and  3  copies  of  any  attachments, 
enclosures,  or  other  docimaents 
referenced  in  the  comments. 
Commenters  who  would  like  EPA  to 
acknowledge  receipt  of  their  comments 
should  include  a  self-addressed, 
stamped  envelope.  All  comments  must 
be- postmarked  or  delivered  by  hand  by 
February  27,  2002.  No  fecsimiles  (faxes) 
will  be  accepted.  Public  comments  and 
supporting  materials  are  available  for 
viewing  in  the  Enforcement  and 
Compliance  Docket  and  Information 
Center,  located  at  1200  Pennsylvania 
Avenue,  NW.  (Ariel  Rios  Building),  2nd 
Floor,  Room  2213,  Washington,  DC 
20460.  The  dociunents  are  available  for 
viewing  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  federal 
holidays.  To  review  docket  materials,  it 
is  recommended  that  the  public  make 
an  appointment  by  calling  (202)  564- 
2614  or  (202)  564-2119.  The  public  may 
copy  a  maximum  of  266  i>ages  from  any 
regulatory  document  at  no  cost. 
Additional  copies  cost  $0.15  per  page. 
The  rule  and  some  supporting  materials 
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are  also  available  electronically  on  the 
Internet  for  public  review,  using  a  www 
browser  type,  at  http://www.epa.gov/. 

EPA  will  also  accept  comments 
electronically.  Comments  should  be 
addressed  to  the  following  Internet 
address:  docket.oeca9epa.gov. 
Electronic  comments  must  be  submitted 
as  an  ASCH.  WordPerfect  5.1/6.1/8 
format  file  and  avoid  the  use  of  special 
characters  or  any  form  of  encr|rption. 
Comments  in  electronic  format  should 
also  be  identified  by  the  docket  nimiber 
EC-2000-007.  Electronic  comments  will 
be  transferred  into  a  paper  version  for 
the  official  record.  EPA  will  attempt  to 
clarify  electronic  comments  if  there  is 
an  apparent  error  in  transmission. 
FOR  njRTHER  MPORMATKM  CONTACT: 
David  Schwarz  (2823),  Office  of 
Environmental  Information,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460,  (202)  260-2710, 
schwarz.david@epa.gov,  or  Evi  Hufiier 
(2823),  Office  of  Environmental 
Information,  U.S.  Enviromnental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW,  Washington,  DC  20460, 
(202)  260-6791,  huffer.evieepa.gov. 
SUPPLEMENTARY  INFORMATION: 

On  August  31,  2001  (66  FR  46162), 
EPA  proposed  a  rule  that  would  set 
forth  the  conditions  imder  which  EPA 
would  prospectively  allow  submission 
of  electronic  documents  and 
maintenance  of  electronic  records  to 
satisfy  federal  environmental  reporting 
and  recordkeeping  requirements  in 
EPA's  regulations.  As  noted  in  the 
proposal  (66  FR  46163),  the  rule  would 
affect  a  broad  spectnun  of  EPA 
programs  (not  merely  those  where 
specific  amendments  to  the  Code  of 
Federal  Regulations  would  be  made). 
While  the  rule  is  volimtary  because  it 
does  not  require  electronic  reporting  or 
recordkeeping,  for  most  programs 
regulated  entities  that  ourently 
maintain  electronic  records  and  who 
wish  to  continue  to  do  so  after  the  rule 
takes  effect  would  be  required  to  meet 
the  recordkeeping  criteria  in  subpart  D. 
As  currently  defined  in  the  proposal, 
the  term  electronic  record  is  broad  in 
scope.  Given  the  breadth  and 
complexity  of  the  rule,  several 
commenters  have  requested  additional 
time  to  evaluate  and  comment  upon  the 
proposed  rule.  EPA  greatly  vdues  the 
input  provided  by  the  regulated 
commimity  as  well  as  the  input  from 
States  that  administer  EPA  programs. 
Accordingly,  the  comment  period  was 
extended  by  60  days,  to  January  28, 
2002,  in  a  notice  published  in  the 
Federal  Register  on  Wednesday, 
November  28.  2001  (66  FR  59392- 


59393),  to  provide  additional  time  to 
evaluate  and  comment  upon  the 
proposed  rule. 

To  help  foster  this  comment  and 
evaluation,  EPA  has  scheduled  two 
additional  public  meetings  on  the 
proposed  rule's  recordkeeping 
provisions,  on  January  17,  2002,  and  on 
January  31,  2002.  The  meetings  will 
focus  on  electronic  recordkeeping  issues 
raised  by  the  proposed  rule,  and  will  be 
structured  to  take  comments  on  at  least 
the  following  questions:  What  kinds  of 
records  do  companies  ciurently  keep 
electronically  to  satisfy  EPA  regulatory 
requirements?  How  prevalent  is- this 
electronic  recordkeeping,  and  what 
kinds  of  systems  are  used?  How  are 
automatically  captured  data  and  other 
raw  data  maintained  electronically? 
How  will  the  proposed  rule  affiect 
companies'  electronic  recordkeeping 
practices,  and  do  some  of  the  proposed 
provisions  raise  more  issues  than 
others?  How  do  companies  currently 
ensiue  the  integrity  and  reliability  of 
their  electronic  records,  especially 
where  they  do  not  use  audit  trails,  and 
what  role  do  recognized  industry 
standards  play?  What  special  issues  are 
raised  by  proposed  criteria  for  long-term 
archiving,  and  how  do  companies 
currently  address  this  problem?  Where 
archiving  involves  the  conversion  of 
electronic  records  to  paper,  how  do 
companies  assure  data  integrity  and 
reliability,  and  what  role  do  recognized 
industry  standards  play?  Are  there  new 
products  or  technologies  that  will  help 
companies  address  the  proposed 
standards  for  electronic  recordkeeping? 

Also,  to  allow  participants  and  other 
interested  stakeholders  to  develop 
comments  based  on  discussions  at  these 
public  meetings,  EPA  is  extending  the 
comment  period  an  additional  30  days. 
During  this  extended  comment  period, 
EPA  particularly  seeks  comment  on 
whether  or  not  the  recordkeeping 
provisions  in  subpart  D  of  the  proposed 
rule  should  be  withdrawn  and 
addressed  in  a  separate  rulemaking. 
EPA  also  seeks  comment  on  revisions  to 
the  recordkeeping  criteria  or  other 
provisions  of  the  proposed  rule  that 
would  make  it  easier  for  those  in  the 
regulated  commimity  who  already 
maintain  electronic  records  to  continue 
to  do  so  after  the  rule  takes  effect. 

Dated:  December  21,  2001. 
Kim  Nelson, 

Assistant  Administrator  and  Chief 
Information  Officer,  Office  of  Environmental 
Information. 

[FR  Doc.  02-109  Filed  1-2-02;  8:45  am] 
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ENVmONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  82 

[R4-2002ia(b),  Fra.-7ia4-^ 

Approval  and  PromulgaHon  of  I 
Plana  for  Daalonaled  FadMiaa  and 
PoHutanta;  Slalaa  of  AWmum, 
Georgia,  Kantudcy,  and  South  CaroHna 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
the  small  Municipal  Waste  Combustion 
(MWC)  units  section  111(d)  negative 
declarations  submitted  by  the  states  of 
Alabama,  Georgia,  Kentucky,  and  South 
Carolina.  These  negative  declarations 
certify  that  small  MWC  imits  subject  to 
the  requirements  of  sections  111(d)  and 
129  of  the  Clean  Air  Act  (CAA)  do  not 
exist  in  these  states.  Please  note  that  if 
EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  bom  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment.  The  EPA  will  not 
institute  a  second  comment  period  on 
this  document.  Any  parties  interested  in 
commenting  on  this  dociunent  should 
do  so  at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  February  4,  2002. 

ADDRESSES:  Comments  may  be  mailed  to 
Scott  Davis,  EPA  Region  4,  Air  Planning 
Branch,  Sam  Nunn  Atlanta  Federal 
Center,  61  Forsyth  Street.  SW,  Atlanta, 
Georgia  30303-8960. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  4 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Scott  Davis  at  (464)  562-9127  or  Sean 
Lakeman  at  (404)  562-9043. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Final  Rules  Section  of  this  Federal         . 
Register. 

Dated:  December  21,  2001. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
[PR  Doc.  02-105  Filed  1-2-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  90-Day  Hnding  for  a 
PetitfcMi  To  List  the  IMiami  Blue 
Butterfly  as  Endangered  With  Critical 
Habitat  j 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTKM:  Notice  of  90-day  petition 

finding  and  initiation  of  status  review. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  a 
90-day  finding  for  a  petition  to  list  the 
Miami  blue  butterfly  (Hemiargus 
thomasi  bethunebakeri)  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  range  of  this  butterfly, 
which  once  extended  north  along  the 
Florida  coasts  to  about  St.  Petersburg 
and  Daytona,  has  been  shrinking  for 
many  years.  We  find  that  the  petition 
presented  substantial  information 
indicating  that  listing  this  species  may 
be  warranted.  We  are  initiating  a  status 
review  to  determine  if  listing  the  Miami 
blue  butterfly  is  warranted. 
DATES:  The  finding  announced  in  this 
doomient  was  made  on  December  20, 
2001.  To  be  considered  in  the  12-month 
fjnHing  for  this  petition,  information 
and  comments  should  be  submitted  to 
us  by  March  4,  2002. 
AOORESSES:  Data,  information, 
comments,  or  questions  concerning  this 
petition  should  be  submitted  to  the 
South  Florida  Ecological  Services 
Office,  U.S.  Fish  and  Wildlife  Service, 
1339  20th  Street,  Vero  Beach,  Florida 
32960.  The  petition  finding,  supporting 
data,  and  comments  are  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Martin  at  the  above  address  (561- 
562-3909,  extension  230). 
SUPPLEMENTARY  MFORMATKM: 

Background  | 

Section  4(b)(3)(A)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act) 
(16  U.S.C.  1531  et  seq.),  requires  that  we 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
(*ommncial  information  to  demonstrate 
that  the  petitioned  action  may  be 
warranted.  This  finding  is  to  be  based 
on  all  information  available  to  us  at  the 
time  the  finding  is  made.  To  the 
maximum  extent  practicable,  we  are  to 
make  this  finding  within  90  days  of  the 


date  we  received  the  petition  and 
promptly  publish  it  in  the  Federal 
Register.  If  the  finding  is  that 
substantial  information  was  presented, 
we  are  also  required  to  promptly 
commence  a  review  of  the  status  of  the 
species  involved  if  one  has  not  already 
been  initiated  under  our  internal 
candidate  assessment  process.  After 
completing  the  status  review,  we  will 
issue  an  additional  finding  (the  12- 
month  finding)  determining  whether 
listing  is  in  fact  warranted. 

On  June  15,  2000,  we  received  a 
petition,  dated  Jime  13,  2000,  from  Dr. 
Jeffrey  Glassberg,  president  of  the  North 
American  Butterfly  Association, 
Morristown,  New  Jersey,  and  Mr.  Mark 
Salvato,  an  entomologist  in  St. 
Petersburg,  Florida.  The  petition 
requested  that  we  list  the  Miami  blue 
butterfly  as  an  endangered  species  on  an 
emergency  basis,  and  that  critical 
habitat  be  designated  concurrent  with 
listing. 

The  petitioners  cited  habitat  loss  as  a 
threat  to  the  Miami  blue  butterfly.  They 
suggested  that  fragmentation  of  habitat 
is  a  threat  to  this  butterfly  because  if  a 
local  population  becomes  extinct, 
surviving  populations  of  Miami  blues 
are  imlikely  to  be  nearby,  and  butterflies 
will  not  be  able  to  disperse  into  the 
unoccupied  habitat.  The  petition  also 
suggested  that  vegetation  management 
on  public  land  (notably  lack  of 
prescribed  fires  and  suppression  of 
natiutd.  ones)  is  adversely  affecting 
Miami  blue  butterflies,  as  it  does  not 
maintain  the  appropriate  native  plant 
species  required  by  the  butterfly. 
Further,  the  petition  cited  unetliical 
butterfly  collection  as  a  potential  threat 
to  the  Miami  blue.  Finally,  the  petition 
asserted  that  mosquito  control  measures 
(i.e.,  sprajring  of  adulticides)  may 
threaten  tiiis  species. 

The  Miami  blue  is  the  only  subspecies 
of  Hemiargus  thomasi  in  the  United 
States.  The  other  subspecies  are  in  the 
Bahamas,.  Hispaniola,  and  islands 
further  east  in  the  Antilles.  Guides  to 
Florida  and  Caribbean  butterflies  differ 
over  whether  the  Miami  blue  also 
occurs  in  the  Bahamas.  Miimo  and 
Emmel  (1993)  considered  it  restricted  to 
Florida,  while  Smith  et  al.  (1994)  noted 
that  it  had  been  recorded  from  the 
Bimini  Islands  in  the  Bahamas  as  does 
Calhoun  (1997).  Calhoun  et  al.  (in  press) 
surmise  that  it  may  not  be  a  permanent 
resident  in  the  Bahamas.  In  any  case, 
the  vast  majority  of  this  subspecies' 
distribution  was  in  Florida,  with  any 
populations  in  the  Bahamas  being 
peripheral. 

LitUe  historic  information  exists  on 
the  abundance  of  the  Miami  blue,  but  its 
distribution  has  clearly  shrunk.  Kimball 


(1965)  stated  that  "it  is  not  rare  in  the 
area  from  Gainesville  and  Tampa  south, 
and  is  common  in  Dade  and  Monroe 
Counties.  It  has  been  taken  in  the  Dry 
Tortugas."  Opler  and  Krizek  (1984) 
showed  its  range  as  being  from  Tampa 
Bay  and  Cape  Canaveral  southward. 
Minno  and  Emmel  (1993)  stated  that 
"although  populations  of  the  Miami 
blue  have  declined  on  the  southern 
mainland,  it  is  still  locally  common  in 
the  Keys"  (pp.  134-35).  However,  this 
statement  was  based  on  a  1980 
reference.  Calhoun  et  al.  (in  press)  place 
the  historic  limits  of  the  species' 
northern  distribution  at  Hillsborough 
and  Volusia  Counties,  extending 
southward  along  the  coasts  to  the 
Marquesas  Keys  to  the  west  of  Key 
West,  based  on  information  from  Forbes 
(1941)  and  Kimball  (1965),  as  well  as 
unpublished  data  assembled  by 
Calhoun. 

The  Miami  blue  is  closely  related  to 
the  nickerbean  blue  [Hemiargus 
ammon),  a  Cuban  species  that  has 
recently  become  established  on  Big  Pine 
Key  (Calhoun  et  al.  in  press).  The 
potential  for  confusing  these  two 
species,  as  well  as  a  third,  the  Florida 
blue  [Hemiargus  ceraunus 
antibubastus),  makes  it  essential  to  base 
distribution  records  on  specimens  or 
photographs  rather  than  sightings. 

The  petitioners'  evidence,  augmented 
by  other  available  information, 
especially  a  paper  by  Calhoim  et  al.  (in 
press),  demonstrate  that  this  subspecies 
has  become  hard  to  find.  No 
observations  of  the  Miami  blue  were 
supported  by  photographs  or  specimens 
from  1993  (Calhoim  et  al.  in  press)  until 
November  1999,  when  Jane  Ruffin 
provided  a  photographically  verified 
report  of  about  50  individuals  at  a  site 
in  southern  Florida.  Her  report  was 
published  in  the  spring  2000  issue  of 
American  Butterflies  (Ruffin  and 
Glassberg  2000).  Calhoun  et  al.  (in 
press)  note  an  additional  confirmed 
population  near  the  one  observed  in 
1999  as  well  as  a  credible  sighting  by  R. 
Gillmore  on  Key  Largo,  which  was 
posted  on  the  North  American  Butterfly 
Association's  website  [http:// 
www.naba.oig/sightings/ 
sightii^sMay200lArchive.htm).  The 
petitioners  cited  biologists  and  others 
who  have  searched  for  butterflies  in 
southern  Florida  in  recent  years  without 
sighting  the  Miami  blue.  This  strongly 
indicates  that  the  Miami  blue  is  now 
very  restricted  in  its  distribution  and 
nowhere  abundant. 

Larval  food  plants  for  the  Miami  blue 
butterfly  include  the  seed  pods  of 
nickerbeans  [Caesalpinia  spp.),  which 
are  common  tropical  coststal  shrubs  and 
vines,  as  well  as  blackboards 
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[Pithecellobium  spp.)  and  perhaps  other 
members  of  the  pea  family,  such  as 
Acacia  (Calhoun  et  al.  in  press).  Miami 
blue  larvae  also  utilize  balloon  vine 
[Cardiospermum  halicababum) 
seedpods  (Opler  and  Krizek  1984, 
Mirmo  and  Emmel  1994).  These  vines, 
belonging  to  the  soapberry  family,  are 
not  native  to  Florida,  but  are  relatively 
common,  especially  in  urban  areas. 
Additionally,  Calhoun  et  cd.  (in  press) 
suggest  that  larvae  of  the  Miami  blue, 
like  those  of  the  nickerbean  blue,  may 
feed  on  species  of  Acacia  that  are 
abundant  on  Big  Pine  Key. 

The  petition  dtes  habitat  loss  and 
fragmentation  as  a  threat.  The  Miami 
blue  was  a  coastal  species,  known  to 
feed  on  distinctly  coastal  trees  and 
shrubs,  which  occxa  in  tropical  coastal 
hammocks  (forests)  and  scrub.  It  also 
occiured  in  pine  rocklands  (slash  pine 
with  small  palms  and  a  grassy 
understory)  on  Big  Pine  Key  (Calhoun  et 
al.  in  press)  and  presumably  in  Miami- 
Dade  Coimty.  Much  of  that  habitat  is 
gone,  especially  on  the  mainland,  and 
what  is  left  is  fragmented.  For  example, 
the  entire  coastiine  in  Palm  Beach, 
Broward,  and  Miami-Dade  Counties  (as 
far  south  as  Miami  Beach)  is  densely 
urban,  with  only  small  remnants  of 
coastal  vegetation  conserved  in  parks.  In 
coastal  areas  where  luideveloped  land 
remains,  the  Miami  blue's  larval  food 
plants  are  likely  to  be  displaced  by 
invasive  exotic  plants  such  as  Brazilian 
pepper  [Schinus  terebinthifolius),  which 
is  now  a  dominant  plant  in  coastal 
Florida.  The  seriousness  of  the  loss  and 
fragmentation  of  natural  habitats  is 
imcertain,  partiy  because  larvae  of  the 
Miami  blue  feed  on  balloon  vines, 
which  are  exotic,  weedy,  and  likely  to 
be  present  in  the  urban  landscape.  It  is 
possible  that  balloon  vines  could 
provide  patches  of  suitable  larval 
feeding  habitat  that  woiild  allow  Miami 
blue  butterflies  to  disperse  between 
patches  of  suitable  natural  habitats. 

The  petition  suggests  that 
fragmentation  of  habitat  is  a  threat  to 
this  butterfly  because  if  a  local 
population  becomes  extinct,  surviving 
popiUations  of  Miami  blues  are  imlikely 
to  be  nearby,  and  butterflies  will  not  be 
able  to  disperse  into  the  unoccupied 
habitat.  Calhoun  et  al.  (in  press)  provide 
indirect  evidence  that  this  may  be  the 
case  on  Big  Pine  Key,  which  appears  to 
be  unoccupied  by  the  Miami  blue,  but 
is  occupied  by  the  nickerbean  blue 
butterfly.  The  food  plants  of  the  two 
species  seem  similar  enough  to  indicate 
that  the  Miami  blue  became  extirpated 
from  Big  Pine  Key  in  the  1990s  for 
reasons  other  than  loss  of  suitable 
habitat,  and  has  not  recolonized  the 
island. 


The  petition  suggests  that  vegetation 
management  on  public  land,  notably 
lack  of  prescribed  fires  and  suppression 
of  natural  ones,  is  adversely  affecting 
butterflies.  Calhoun  et  al.  (in  press) 
report  that,  until  it  disappeared  frt>m  Big 
Pine  Key  in  the  early  1990s,  the  Miami 
blue  most  commonly  occxured  in  pine 
rocklands  that  are  now  used  by  the 
nickerbean  blue.  This  is  a  fire- 
dependent  habitat  and  it  is  conceivable 
that  the  success  of  the  Miami  blue  in 
pinelands  depended  on  regular  biuning, 
although  as  Calhoun  et  al.  (in  press) 
note,  host  plants  [Caesalpinia  and 
Acacia)  appear  to  be  abundant.  It  did 
not  seem  to  them  that  habitat  loss  or 
modification  was  likely  to  have  caused 
the  loss  of  the  Miami  blue  from  Big  Pine 

Kw. 

'The  petition  cited  unethical  butterfly 
collection  as  a  potential  threat  to  this 
species.  While  we  have  listed  several 
butterflies  to,  in  part,  protect  them  from 
collectors,  it  is  not  yet  possible  to 
demonstrate  that  collecting  is 
threatening  this  species.  However, 
unless  this  butterfly  proves  to  be  more 
widespread  than  is  ciurentiy  known, 
collection  may  be  a  threat  due  to  the 
species  rarity  and  apparently  spotty 
distribution. 

Butterflies  are  potentially  subject  to 
intense  collection  pressures,  and  recent 
listings  of  butterflies  as  endangered  or 
threatened  species  have  been  based  on 
this  threat  (notably  the  Saint  Francis' 
satjT  [Neonympha  mitchellii  francisci), 
emergency-listed,  59  FR  18324,  April 
15, 1994;  callippe  and  Behren's 
silverspot  butterflies  [Speyeria  callippe 
callippe  and  Speyeria  zerene  behrensii), 
62  FR  64306,  December  5, 1997;  and 
Blackburn's  sphinx  moth  [^4anduca 
blackbumi),  65  FR  4770,  February  1, 
2000).  The  Saint  Francis'  satyr  was 
demonstrated  to  have  been  hard  hit  by 
collectors  in  just  a  3-year  period.  On  the 
other  hand,  our  90-day  petition  finding 
for  the  Santa  Monica  Moimtains 
hairstreak  [Satyrium  auretorum 
fumosum)  (64  FR  62641,  November  17, 
1999)  found  that  collection  and  other 
threats  were  not  serious  enough  to 
warrant  listing.  Along  with  collectors 
interested  in  making  money,  butterflies 
also  attract  obsessive  collectors 
(Alexander  1996,  Williams  1996). 

The  Miami  blue  butterfly's  apparent 
rarity  makes  it  vulnerable  to  random 
events  such  as  hiuricanes  or  possibly 
frreezes  that  can  temporarily  destroy  the 
foliage  of  larval  food  plants. 

"The  petition  asserted  that  mosquito 
control  measiues  (i.e.,  spraying  of 
adulticides)  may  threaten  this  species. 
Salvato  (1999)  studied  fectors 
influencing  the  declining  populations  of 
three  butterfly  species  in  the  lower 


Keys.  Although  the  species  he  studied 
have  life  histories  that  are  different  from 
that  of  the  Miami  blue,  his  masters 
thesis  demonstrates  that  mosquito 
adultidde  spraying  can  harm  butterflies 
at  the  National  Key  Deer  Refuge  on  Big 
Pine  Key.  He  suggested  specific 
expansions  of  the  existing  no-spray 
zones  to  protect  the  breeding  grounds  of 
these  butterflies.  His  study  is  one  of 
several  conducted  by  a  group  of 
researchers  on  the  problems  of  mosquito 
control  pesticides  in  the  ecosystem 
(Emmel  1991),  which  focused  on 
conservation  of  the  endangered  Schaus 
swallowtail  butterfly  [Papilio 
aristodemus)  on  Key  Largo.  They  found 
a  "probably  causal"  correlation  between 
the  history  of  mosquito  control  on  ICey 
Largo  and  the  decline  of  the  Schaus 
swallowtail  butterfly  there. 

The  petitioners  stated  that,  due  to 
aspects  of  the  Miami  blue's  natural 
history,  especially  its  association  with 
ants,  "roadside  adulticide  applications 
may  be  having  much  larger  negative 
impacts  on  H.  t.  bethunebakeri 
populations  than  on  those  of  other 
lycaenid  species  in  the  Keys.  Miami 
blue  larvae  mature  in  the  stem  and  seed 
pods  of  their  host.  These  larvae  leave 
the  entrance  holes  open  so  that  ants  can 
enter  the  seed  pods  and  stems  and 
interact  wath  the  larvae.  Dr.  Jenella  Loge 
(University  of  Utah)  has  discovered  that 
these  ants  and  the  Miami  blue  larvae  die 
when  sprajring  begins  in  late  ispring  on 
the  Keys.  Larvae  of  other  lycaenid 
species  on  the  Keys,  ones  without 
mutualistic  relationships  with  ants,  plug 
the  holes  of  their  seed  pods  and  stems 
to  keep  would-be  predators  outside,  and 
this  may  also  restrict  the  entrance  of 
adulticide  spray."  About  half  of  the 
world's  lycaenid  butterfly  species 
associate  with  ants.  Cushman  and 
Miu-phy  (1993)  suggest  that  ant- 
dependent  lycaenid  butterflies  are 
inherenUy  more  vulnerable  to  extinction 
than  those  that  are  not  ant-dependent 
because  of  the  consequences  of  needing 
both  the  right  food  plants  and  the  right 
ants,  simultaneously.  Based  on 
information  from  Calhoun  et  al.  (in 
press)  and  Salvato  (1999),  mosquito 
spraying  appears  likely  to  have 
contributed  to  the  decline  of  the  Miami 
blue  and  might  be  inhibiting 
recolonization  of  suitable  habitats. 

We  have  reviewed  the  petition,  the 
literature  cited  in  the  petition,  and  other 
literatiu^  and  information  available  in 
our  files.  On  the  basis  of  the  best 
scientific  and  commercial  information, 
we  find  the  petition  presents  substantial 
information  that  listing  this  species  may 
be  warranted.  Habitats  that  were 
probably  formerly  occupied  by  the 
Miami  blue  butterfly  have  been 
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destroyed  or  fragmented.  The  available 
information  suggests  that  the  Miami 
blue  is  rare  and  may  exist  only  in  small 
numbers  at  a  few  sites.  This  probable 
rarity  suggests  that  the  species  might  not 
be  able  to  recolonize  former  portions  of 
its  range  that  may  have  suitable,  but 
unoccupied,  habitat.  Also,  the  available 
information  demonstrates  that  mosquito 
spraying  in  the  Florida  Keys  and 
probably  other  parts  of  the  Miami  blue's 
former  range  has  the  potential  to  harm 
this  species. 

The  petitioners  stated  that  the  Miami 
blue  butterfly's  last  known  popidation 
may  be  destroyed  by  mosquito  control 
adulticide  treatments,  by  human-caused 
changes  to  its  habitat  on  the  public  land 
it  inhabits,  or  by  unethical  butterfly 
collectors,  and  they  requested 
emergency  listing  of  the  species.  We 
may  issue  an  emergency  rule  when  an 
immediate  threat  poses  a  significant  risk 
to  the  well-being  of  a  species.  Although 
the  Miami  blue  butterfly  appears  to  be 
in  danger  of  extirpation,  we  do  not 
beUeve  that  the  threats  are  so  great  that 
extirpation  is  imminent.  Upon  receiving 
the  pietition,  we  reviewed  &e  available 
information  to  determine  if  the  existing 
and  foreseeable  threats  posed  an 
emergency.  Consequently,  we 
determined  that  an  emergoicy  listing 
was  not  warranted  at  this  time. 
However,  if  at  any  time  we  determine 
that  emergency  listing  of  the  Miami  blue 
butterfly  is  warranted,  we  would  seek  to 
initiate  an  emergency  listing.  The 
petitioners  also  requested  that  critical 
habitat  be  designated  for  this  species. 
We  always  consider  the  need  for  critical 
habitat  designation  when  Usting  species. 
If  the  12-month  finding  determines  that 
listing  the  Miami  blue  butterfly  is 
warranted,  then  the  designation  of 
critical  habitat  will  be  addressed  in  the 
subsequent  proposed  rule.' 

Pablk  Information  Solicited 

When  we  make  a  finding  that 
substantial  information  exists  to 
indicate  that  listing  a  species  may  be 
warranted,  we  are  required  to  promptly 
commence  a  review  of  the  status  of  the 
species.  To  ens\ire  that  the  status  review 
is  complete  and  based  on  the  best 
available  scientific  and  commercial 
information,  we  are  soUciting 
information  on  the  Miami  blue  butterfly. 
We  request  any  additional  information, 
comments,  and  suggestions  from  the 
public,  other  concerned  governmental 
agencies,  the  scientific  commimity, 
industry,  or  any  other  interested  parties 
concerning  the  status  of  the  Miami  blue 
butterfly.  We  are  seeking  information 
regarding  historic  and  current 
distribution,  habitat  use  and  habitat 
conditions,  biology  and  ecology. 


ongoiifg  conservation  measures  for  the 
species  and  its  habitat,  and  threats  to 
the  species  and  its  habitat. 

If  you  wish  to  comment,  you  may 
submit  your  comments  and  materials 
concerning  this  finding  to  the 
Supervisor,  South  Florida  Ecolqgical 
Services  Office,  U.S.  Fish  and  Wildlife 
Service,  1339  20th  Street,  Vero  Beach, 
Florida  32960.  Our  practice  is  to  make 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Respondents  may  request  that  we 
withhold  their  home  address,  which  we 
will  honor  to  the  extent  allowable  by- 
law. There  also  may  be  circiunstances  in 
which  we  would  withhold  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  or  address,  you  must  state  this 
request  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  To  the 
extent  consistent  with  applicable  law, 
we  will  make  all  submissions  bom 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Comments  and  materials  received  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

References  Cited 

You  may  request  a  list  of  aU 
references  cited  in  this  document,  as 
well  as  others,  from  the  South  Florida 
Ecological  Services  Office  (see 
ADDRESSES  section). 
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The  primary  author  of  this  document 
is  David  Martin,  South  Florida 
Ecological  Services  Office  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated:  December  20,  2001. 
Marshall  P.  Jones  Jr., 
Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  02-36  Filed  1-2-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Nalional  Oceanic  and  Atmospheric 
Administration 

S0CFRPart697 

[Doclwt  No.  010918229-1229-01 ;  I.D. 
022301A] 

mN0648-AP1S 

American  Lobster  Fishery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

summary:  NMFS  proposes  regulations  to 
modify  the  management  measures 
applicable  to  the  American  lobster 
fishery.  This  action  responds  to  the    : 
following  recommendations  made  by 
the  Atlantic  States  Marine  Fisheries 
Commission  (ASMFC):  To  control 
fishing  effort  as  determined  by  historical 
participation  in  the  American  lobster 
trap  fisheries  conducted  in  the  offshore 
Lobster  Conservation  Management  Area 
(LCMA)  3  (Area  3)  and  in  the  nearshore 
LCMAs  of  the  Exclusive  Economic  Zone 
(EEZ)  fit)m  New  York  through  North 
Carolina  (Areas  4  and  5);  to  implement 
a  mechanism  for  conservation 
equivalency  and  associated  trap  limits 
for  owners  of  vessels  in  possession  of  a 
Federal  lobster  permit  (permit  holders) 
fishing  in  New  Hampshire  state  waters; 
and  to  clarify  lobster  management  area 
boimdaries  in  Massachusetts  waters. 
NMFS  includes  in  this  proposed  rule  a 
technical  amendment  to  the  regulations 
clarifying  that  Federal  lobster  permit 
holders  must  attach  federally  approved 
lobster  trap  tags  to  all  lobster  traps 
fished  in  any  portion  of  any 
management  area  (whether  in  state  or 
Federal  waters).  This  requirement  is  not 
new,  but  was  not  previously  clearly 
specified  in  the  regulatory  text,  and  this 
announcement  is  intended  to  make  the 
regulations  easier  to  iinderstand. 
DATES:  Comments  must  be  received  no 
later  than  5  p.m.,  eastern  standard  time, 
on  February  19,  2002. 
ADDRESSES:  Comments  on  the  proposed 
nde  should  be  sent  to  Harry  Mears, 
Director,  State,  Federal  and  Constituent 
Programs  Office,  NMFS,  One  Blackburn 
Drive,  Gloucester,  MA  01930. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Comments  regarding  the  coUection-of- 
information  requirements  contained  in 
the  proposed  rule  should  be  sent  to 
Harry  Mears  at  the  above  address,  and 
the  Office  of  Information  and  Regulatory 
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Affairs,  Office  of  Management  and 
Budget,  Washington,  DC  20503  (ATTN: 
NOAA  Desk  Officer).  Copies  of  a  Draft 
Supplemental  Environmental  Impact 
Statement/Regulatory  Impact  Review/ 
Initial  Regulatory  Flexibility  Analysis 
(DSEIS/RIR/IRFA)  can  be  obtained  horn 
Harry  Mears  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Ross,  NMFS,  Northeast  Region, 
978-281-9234. 
SUPPLEMENTARY  INFORMATION: 

Proposed  Action 

NMFS  is  proposing  regulations  to 
modify  Federal  lobster  conservation 
management  measures  in  the  EEZ  under 
the  authority  of  section  803(b)  of  the 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  (ACFCMA),  16  U.S.C. 
5101  et  seq.,  which  states  that,  in  the 
absence  of  an  approved  and 
implemented  Fishery  Management  Plan 
under  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  (16  U.S.C.  1801 
et  seq.)  and  after  consultation  with  the 
appropriate  Fishery  Management 
Council(s),  the  Secretary  of  Commerce 
may  implement  regulations  to  govern 
fishing  in  the  EEZ,  i.e.,  from  3  to  200  nm 
offshore.  These  regulations  must  be  (1) 
compatible  with  the  effective 
implementation  of  an  Interstate  Fishery 
Management  Plan  (ISFMP)  developed 
by  the  ASMFC  and  (2)  consistent  with 
the  national  standards  set  forth  in 
section  301  of  the  Magnuson-Stevens 
Act. 

The  lobster  management  program  uses 
a  fishing  effort  limitation  strategy, 
among  other  measures,  to  control  lobster 
fishing  mortality.  Fishing  effort  is 
currently  limited  by  restricting  the 
access  of  new  vessels  to  the  fishery  and 
by  limiting  the  number  and  size  of  traps 
that  may  be  fished  by  each  vessel.  This 
proposed  rule,  issued  as  part  of  a 
Federal/ state  cooperative  management 
effort,  would  implement  a  historical 
participation  management  regime  to 
control  lobster  fishing  effort  and  to 
preserve  the  socio-economic  character 
of  the  associated  lobster  fisheries  in 
Areas  3, 4,  and  5.  It  would  also  establish 
a  process  for  the  evaluation  of 
recommendations  from  ASMFC  for 
Federal  lobster  regulations 
implementing  ASMFC-approved 
conservation-equivalency  measures  in 
state  coastal  waters.  In  this  regard,  the 
proposed  action  would  respond  to  an 
ASMFC  recommendation  to  modify  trap 
limit  restrictions  for  Federal  lobster 
permit  holders  fishing  in  EEZ  Nearshore 
Management  Area  1  who  also  possess  a 
New  Hampshire  state  lobster  license. 
Finally,  the  proposed  action  woiUd 


modify  boundaries  of  lobster 
management  areas  in  Massachusetts 
state  waters  for  clarity  and  consistency 
with  past  fishing  practices. 

Effort  Control  in  Lobster  Conservation 
Management  Areas  3,  4,  and  5 

In  1994,  NMFS  implemented  a  5-year 
moratorium  on  new  entrants  into  the 
EEZ  lobster  fishery  via  a  limited  access 
permit  system.  In  December  1999,  that 
moratoriimi  was  extended  indefinitely 
under  Federal  regulations  found  at  50 
CFR  part  697  (64  FR  68228).  Based  upon 
its  approval  of  selected  management 
measures  proposed  by  the  Areas  3,4, 
and  5  Lobster  Conservation 
Management  Teams,  the  ASMFC 
recommended  that  access  to,  and  levels 
of  effort  in,  the  lobster  trap  fishery  in 
EEZ  Offshore  Area  3  and  Nearshore  EEZ 
waters  of  Areas  4  and  5  be  based  on 
historical  participation.  The  ASMFC 
recommendations  for  qualification 
based  on  historical  participation 
addressed  qualification  criteria, 
allocation  of  fishing  effort,  and 
limitations  on  vessel  upgrades. 
Qualification  criteria  are  different 
among  the  areas  and  include 
demonstration  of  active  involvement  in 
the  fishery  through  provision  of  certain 
documents.  The  ASMFC  plan  for  Area 
3  proposes  that  potential  participants 
must  meet  or  exceed  both  a  landing  and 
a  fishery  intensity  threshold  in  order  to 
qualify,  whereas  the  plans  for  Areas  4 
and  5  would  only  require  fishermen  to 
have  held  a  lobster  trap  permit  during 
the  qualification  period  (see  details 
provided  in  subsequent  text). 

The  DSEIS/RIR/IRFA  for  this  action, 
annoimced  by  a  notice  of  availability 
published  on  November  24,  2000  (65  FR 
70567),  used  data  available  to  NMFS  for 
the  2000-2001  fishing  year  from  May 
2000  through  August  2000,  on  the 
number  of  owners  of  vessels  that  elected 
to  harvest  American  lobsters  in  specific 
LCMAs.  Some  owners  of  vessels  in 
possession  of  a  Federal  lobster  permit 
may  have  elected  LCMAs  after  August 
2000,  or  may  have  elected  LCMAs  with 
no  intention  to  fish  with  lobster  traps  in 
one  or  more  of  the  elected  LCMAs. 
Therefore,  the  number  of  vessels 
electing  to  fish  in  LCMAs  3, 4,  or  5  may 
be  higher  than  the  number  identified  in 
the  DSEIS/RIR/IRFA  for  this  action,  and 
the  number  of  vessels  that  do  not 
qualify  for  future  participation  in  the 
LCMA  3,  4,  and/or  5  fisheries  may  be 
higher  than  the  nimiber  identified  in 
this  proposed  rule  and  in  the  DSEIS/ 
RIR/IRFA. 


Area  3  Fishing  Effort  Control  Program 

Area  Coordinates 

EEZ  Offshore  Management  Area  3  is 
defined  at  50  CFR  697.18(d).  A  copy  of 
a  map  showing  the  American  lobster 
EEZ  management  areas  is  available 
upon  request  from  the  Director  of  the 
State,  Federal  and  Constituent  Programs 
Office,  see  ADDRESSES. 

Qualification  Period  and  Establishment 
of  a  Federal  Control  Date 

NMFS  proposes  to  limit  the  number 
of  traps  fished  in  Area  3  based  on  proof 
of  historical  participation  in  the  Area  3 
fishery  and  the  number  of  traps  fished 
by  a  vessel  during  a  qualifying  period 
from  March  25, 1991  (date 
recommended  by  the  ASMFC)  through 
September  1, 1999.  NMFS  is  not 
proposing  to  use  the  ASMFC's 
recommended  ending  date  of  November 
1,  1997,  for  this  qualification  period 
because  of  NMFS'  policy  to  provide 
advance  notice  to  the  public  of 
qualification  dates.  On  September  1, 
1999.  NMFS  published  an  advance 
notice  of  proposed  rulemaking  (ANPR) 
in  the  Federal  Register  (64  FR  47756), 
to  give  notice  that  NMFS  was 
considering  September  1,  1999.  the 
publication  date  of  the  ANPR,  as  a 
possible  control  date,  or  cut-off  date,  to 
be  used  to  determine  eligibility  for 
future  access  to  the  Federal  lobster  trap 
fishery.  This  proposed  qualification     • 
period  is  similar  to  the 
recommendations  pertaining  to 
historical  participatjt)n  in  the  EEZ  for 
Areas  3,4.  and  5  approved  by  the 
ASMFC  under  the  ISFMP  on  August  1. 
1999. 

NMFS  is  proposing  to  use  the 
ASMFC's  recommended  criterion  that 
would  require  fishermen  to  demonstrate 
that  at  least  200  lobster  traps  were  set, 
allowed  to  soak,  hauled  back,  and  re-set 
in  Area  3  during  2  consecutive  calendar 
months"within  the  qualification  period. 
The  use  of  a  2-consecutive  calendar 
month  period  would  maintain 
consistency  with  the  ASMFC's  ISFMP, 
and  avoid  the  potential  for  conflicting 
state  and  Federal  regulations  when 
implementing  this  qualification 
criterion.  In  addition,  the  NMFS  dealer 
landing  and  vessel  trip  report  data, 
which  would  likely  be  used  for 
qualification  purposes,  is  based  on 
calendar  month  time  periods.  Due  to  the 
calendar  month  configuration  of  the 
NMFS  databases,  the  use  of  an 
alternative  time  firame.  such  as  60- 
consecutive  days,  would  be  more  prone 
to  error. 

NMFS  is  proposing  to  incorporate  the 
ASMFC's  recommendation  to  qualify 
vessels  based  on  a  calendar  year  time 
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period,  rather  than  some  other  time 
period,  such  as  a  Federal  lobster  fishing 
year  (May  1  through  April  30).  The  use 
of  calendar  years  would  be  consistent 
with  recommendations  provided  by  the 
ASMFC.  In  addition,  docilments 
provided  by  fishermen  to  demonstrate 
historic  participation,  such  as  tax 
returns,  are  commonly  based  on  a 
calendar  year  rather  than  a  fishing  year. 
Also,  there  is  often  less  lobster  fishing 
effort  in  the  winter  months  due  to 
weather  conditions  and  the  availabihty 
of  the  resource.  Therefore,  it  is  less 
likely  that  a  2-consecutive  month  period 
used  to  qualify  a  vessel  woidd  overlap 
the  December  to  January  time  period. 

Qualification  Criteria 

In  order  to  qualify  to  fish  for  lobster 
with  traps  in  Area  3,  Federal  lobster 
permit  holders  would  need  to  meet  all 
of  the  following  criteria: 

1.  Possession  of  a  current  Federal 
limited  access  lobster  permit. 

2.  Provision  of  documentation  to 
demonstrate  that  at  least  200  lobster 
traps  were  set,  allowed  to  soak,  hauled 
back,  and  re-set  in  Area  3  during  a  2- 
consecutive  calendar  month  period  in 
any  calendar  year  during  the 
qualification  period,  from  March  25, 
1991,  through  September  1, 1999.  If 
1991  is  chosen  by  the  permit  holder  as 
the  qualifying  year,  dociunentation 
shoiud  reflect  relevant  activity 
occurring  only  during  the  part  of  the 
1991  calendar  year  that  falls  within  the 
qualification  period  (March  25, 1991, 
through  December  31, 1991).  If  the 
permit  holder  chooses  1999  as  the 
qualifying  year,  the  docimientation 
submitted  in  response  to  the 
qualification  criteria  must  reflect 
relevant  fishing  activity  during  the 
period  of  the  1999  calendar  year  that 
Mis  within  the  qualifying  period 
(January  1, 1999,  through  September  1, 
1999).  ii  any  other  calendar  year  within 
the  qualification  period  is  chosen, 
documentation  submitted  with  respect 
to  the  qualification  criteria  may  reflect 
relevant  activity  during  any  portion  of 
that  calendar  year.  Documentation  may 
include  copies  of  vessel  logbooks; 
permit  appUcations;  Fedetal  Fishing 
Vessel  Trip  Reports  (NOAA  Form  88- 
30);  official  state  reporting 
documentation  shovdng  the  niunber  of 
traps  fished,  including,  but  not  limited 
to,  state  report  cards,  license  application 
forms,  and  catch  reports;  an  approved 
Federal  Fishing  Vessel  and  Gear  Damage 
Compensation  Fund  Report  (NOAA 
Form  88-176);  and/or  other  forms  of 
credible  docimientation. 

3.  Provision  of  sales  receipts  or  other 
documents  pertaining  to  the  sale  of 
lobsters  and  indicating  the  landing  of  at 


least  25.000  lb  (11,340  kg)  of  lobster 
bom  any  location  during  the  year  used 
as  the  quaUfying  year  fi'om  March  25, 
1991,  through  September  1, 1999. 

Trap  Allocations 

Federal  permit  holders  intending  to 
fish  for  lobster  with  traps  in  Area  3 
would  also  have  to  provide  a  signed 
affidavit  to  NMFS  certifying  the 
maximimi  number  of  individual  traps 
the  permit  holder  set,  allowed  to  soak, 
hauled  back,  and  re-set  in  Area  3  at  any 
'  one  time  during  the  qualifying  year. 
This  affidavit  must  be  accompanied  by 
the  same  or  similar  type  of 
docimientation  used  to  demonstrate 
compliance  with  qualification  criterion 
number  2.  Documentation  submitted  to 
support  the  affidavit  may  reflect  activity 
during  any  point  within  the  qualifying 
year  and  does  not  necessarily  need  to 
represent  activity  conducted  during  the 
2-consecutive  month  period  used  to 
substantiate  qualification  criterion 
nimiber  2. 

The  use  of  Federal  Fishing  Vessel 
Trip  Reports  to  document  historical 
fishing  effort  (fishing  location  and 
number  of  traps  fished)  in  the  lobster 
fishery  would  be  possible  for  some,  but 
not  all.  Federal  lobster  permit  holders 
(e.g. ,  those  holding  other  Federal 
species  permits  that,  unlike  lobster 
permits,  require  mandatory  reporting). 
A  recent  review  by  NMFS  indicates  that 
of  3,153  Federal  lobster  permit  holders 
in  1997, 1,984  (approximately  62 
percent)  held  Federal  permits  for  other 
fisheries  requiring  mandatory  reporting. 
The  utility  of  these  reports  for 
documenting  lobster  fishing  effort 
would  be  further  restricted  to  those 
permit  holders  who  accurately  noted,  on 
the  reports,  the  number  of  individual 
lobster  traps  fished  on  an  area-by-area 
basis.  Similarly,  an  informal  review  of 
the  utility  of  official  state  reports  for 
determination  of  lobster  trapping  effort 
concludes  that  such  dociunents  may  be 
relevant  only  to  Connecticut  and 
Massachusetts  residents  (approximately 
34  percent  of  Federal  lobster  p^mit 
holders). 

Use  of  Federal  Fishing  Vessel  and 
Gear  Damage  Compensation  Reports 
will  be  limited  to  an  imknown  number 
of  Federal  lobster  permit  holders  who 
have  submitted  compensation  claims  for 
gear  loss  under  the  provisions  of  the 
Fishermen's  Protective  Act  (22  U.S.C. 
1980  et  seq.).  Vessel  logbooks,  receipts 
from  the  sale  of  lobsters  or  the  purchase 
of  lobster  traps,  observer  trip  reports, 
and  income  tax  forms  provide  other 
examples  of  dociunentation  that  coidd 
be  used  to  help  substantiate  previous 
levels  of  lobster  fishing  effort  (i.e., 
number  of  traps).  Due  to  the  varying 


degrees  to  which  each  of  these  forms  of 
documentation  may  be  either  available 
or  relevant  for  purposes  of  certifying 
historical  trapping  effort  on  a  case-by- 
case  basis,  NMFS  proposes  that  the 
discretion  should  be  left  to  the 
individual  permit  holder  to  decide 
which  dociunents  to  use.  Accordingly, 
NMFS  does  not  agree  with  the  ASMFC's 
recommendations  that  a  priority  ranking 
should  be  assigned  to  tbe  use  of  any  one 
form  of  documentation  over  another. 

Some  fishermen  would  likely  need  a 
combination  of  documents  to  certify  the 
number  of  traps  fished  historically. 
Although  NMFS  recognizes  the 
importance  of  this  information  as  a  basis 
to  certify  historical  participation  in  the 
Area  3  fishery,  it  is  sensitive  to  the  fact 
that  no  mandatory  reporting 
requirements  in  the  lobster  fishery  exist. 
NMFS  believes,  at  this  point,  that  the 
use  of  an  affidavit,  with  the  provision  of 
supporting  documentation  to  NMFS, 
would  accommodate  the  necessary 
procedures  to  implement  lobster  trap 
fishing  effort  controls  on  the  basis  of 
historical  participation. 

The  ASMFC  has  also  recommended 
that  NMFS  contract  with  an 
independent  outside  entity  to  determine 
and  recommend  trap  allocations  and 
publish  a  notice  that  specifies  initial 
trap  allocations  for  each  lobster  permit 
holder.  NMFS  disagrees  and  believes 
that  an  in-house  review  would  be  the 
most  efficient  and  equitable  means  of 
approving  trap  allocations.  In  addition, 
the  release  of  personal  documents  and 
records  to  an  outside  review  body  raises 
privacy  issues.  NMFS  also  believes  that 
the  issuance  of  a  public  notice  that 
would  specify  individual  trap 
allocations  for  each  Federal  permit 
holder,  as  recommended  by  the  ASMFC, 
also  raises  privacy  issues  and  serves  no 
constructive  purpose. 

Trap  Reduction  Plan 

Once  qualified,  a  lobster  permit 
holder  would  be  allocated  a  certain      • 
number  of  lobster  traps,  based  on  the 
affidavit  and  supporting  documentation 
provided,  but  no  Federal  lobster  permit 
holder  would  be  given  an  initial  lobster  - 
trap  allocation  of  more  than  2,656 
lobster  traps.  (This  maximum  trap 
allocation  was  recommended  by 
ASMFC  as  a  result  of  Addendum  n  to 
Amendment  3  of  the  ISFMP.)  Each  trap 
allocation  of  more  than  1,200  traps 
would  be  reduced  annually  on  a  sliding 
scale  basis  over  4  years.  Trap  reductions 
would  not  go  below  a  baseline  of  1,200 
traps.  Each  initial  allocation  in  Area  3 
of  fewer  than  1,200  traps  would  remain 
at  that  allocation.  The  reduction 
schedule  recommended  by  the  ASMFC 
is  shown  in  Table  1. 
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Table  1.  Area  3  Trap  Reduction  Schedule 


Numl)er  of  Traps  Approved  by  the  Regional  Administrator 


1200-1299 

1300-1399 

1400-1499 

1500-1599 

1600-1699 

1700-1799 

1800-1899 

1900-1999 

2000-2099 

2100-2199 

2200-2299 

2300^2399 

2400-2499 

2500-^99 

2600-2699 

2700-2799 

2800-2899 

2900-2999 

3000-3099 

3100-3199 

>3200 


Trap  AHocation  by  Fishing  Year* 


2005  and 

2002 

2003 

2004 

beyond  until 
changed 

1200 

1200 

1200 

1200 

1200 

1200 

1200 

1200 

1290 

1251 

^   1213 

1200 

1388 

1337 

1297 

1276 

1467 

1423 

1380 

1352 

1548 

1498 

1452 

1417 

1628 

1573 

1523 

1482 

1705 

1644 

1589 

1549 

1782 

1715 

1654 

1616 

1856 

1782 

1715 

1674 

1930 

1849 

1776 

1732 

2003 

1905 

1836 

1789 

2076 

1981 

1896 

1845 

2197 

2034 

1952 

1897 

2218 

2107 

2008 

1949 

2288 

2169 

2063 

2000 

2357 

2230 

2117 

2050 

2425 

2291 

2171 

2100 

2493 

2351 

2225 

2150 

2575 

2422 

2288 

2209 

2656 

2493 

2351 

2267 

*  Trap  allocations  below  1,200  will  not  be  subiect  tolurther  reductions. 


This  proposed  rule  would  require  that 
any  Federal  lobster  permit  holder 
applying  for  an  Area  3  trap  allocation 
who  also  applies  for  a  trap  allocation  in 
Area  4,  Area  5,  or  in  all  three  of  those 
areas  use  the  same  qualifying  year  for  all 
areas  and  avoid  a  combined  trap 
allocation  greater  than  the  number  of 
traps  that  tibe  permit  holder  fished  with 
any  one  vessel  in  any  one  year.  In 
addition,  the  current  requirement  that 
Federal  permit  holders  who  elect  to  fish 
in  multiple  areas  must  abide  by  the 
most  restrictive  regulations,  including 
trap  allocations,  in  any  one  elected  area 
at  any  one  time,  would  remain  in  effect. 

Veaael  Upgrades 


NMFS  is  not  proposing  to  adopt  the 
ASMFC's  recommendation  to  limit 
vessel  upgrades  for  Federal  permit 
holders  receiving  an  Area  3  trap 
allocation.  This  limitation,  if 
implemented,  would  preclude  federally 
permitted  vessels  in  the  Area  3  lobster 
fishery  that  measure  over  50  ft  (15.24  m) 
in  length,  or  upgrading  to  over  50  ft 
(15.24  m)  in  lei^th.  from  upgrades  or 
replacement  that  would  result  in  more 
than  a  10-percent  increase  in  length 
overall;  or  a  20-percent  increase  in  shaft 
horsepower,  for  2  years. 

NNff'S  does  not  concur  with  this 
recommendation.  A  prohibition  on  an 
increase  in  vessel  length  or  an  increase 
in  horsepower  for  a  2-year  period  would 
require  existing  permit  holders  to 
substantiate  existing  baseline  vessel 
characteristics.  Lobster  trap  vessels  are 


generally  small,  with  an  average  length 
of  39  ft  (11.9  m).  Many  such  vessels  are 
not  U.S.  Coast  Guard  documented,  and, 
therefore,  information  on  length  and 
horsepower  may  not  be  available  to 
NMFS.  The  implementation  of  lobster 
vessel  upgrade  criteria  may  accordingly 
require  a  marine  survey  to  establish 
legal  vessel  specifications,  adding  a 
financial  burden  on  vessel  owners.  The 
potential  cost  to  hire  a  marine  surveyor 
or  naval  architect  to  verify  existing 
baseline  vessel  characteristics  can  range 
from  $150  to  $600,  with  associated  costs 
increasing  with  vessel  size,  and  would 
result  in  added  delays  for  vessel 
replacement  and  transfers,  if 
implemented.  NMFS'  review  of  requests 
for  transfers  would  take  more  time, 
because  NMFS  would  need  to  verify 
whether  the  specific  vessel  with  a 
limited  access  American  lobster  permit 
would  qualify  to  fish  in  Area  3  and, 
therefore,  would  be  restricted  by  the 
upgrade  provision. 

NMFS  is  concerned  that 
implementation  of  the  ASMFC's 
recommended,  temporary  upgrade 
restrictions  would  be  unnecessarily 
burdensome  for  fishermen  and  NMFS 
and  would  afford  no  obvious 
conservation  benefits  to  the  lobster 
resource,  unlike  the  permanent 
restrictions  on  vessel  and  horsepower 
upgrades  in  the  scallop  and  groundfish 
fisheries.  In  addition,  an  unknown 
number  of  vesseb  that  would  qualify  for 
historical  participation  in  Area  3  as 
specified  in  this  proposed  rule  may 


currenUy  hold  a  Federal  fisheries  permit 
in  another  fishery  that  permanenUy 
restricts  vessel  and  horsepower 
upgrades.  The  implementation  of  trap 
limits,  either  fixed  or  based  on  a 
historical  level  of  participation,  has  the 
potential  to  effectively  limit  fishing 
effort  in  the  offshore  lobster  fishery 
without  an  additional  requirement  for 
vessel  upgrade  restrictions. 

Ai«M  4  asd  5  Fishiag  Effort  Control 


Area  Coordinates 

EEZ  Nearshore  Management  Area  4 
and  EEZ  Nearshore  Management  Area  5 
are  defined  in  50  CFR  697.18(e)  and  (f), 
respectively.  A  copy  of  a  map  showing 
the  American  lobster  EEZ  management 
areas  is  available  upon  request  to  the 
Director,  State,  Federal  and  Constituent 
Programs  Office,  see  ADDRESSES. 

Qualification  Period  and  Establishment 
of  a  Federal  Control  Date 

The  eligibility  of  Federal  lobster 
permit  holders  to  fish  with  traps  in  the 
Areas  4  and/or  5  fishery  would  be  based 
on  proof  of  historical  participation  and 
numbers  of  traps  fished  by  a  vessel 
during  a  qualifying  period  from  March 
25. 1991,  through  September  1, 1999. 
NMFS  is  not  proposing  to  adopt  the 
ASMFC-recommended  ending  date 
(control  date)  of  September  15. 1998.  for 
this  qualification  period  because  NMFS 
previously  notified  the  public  that  it 
may  use  September  1, 1999,  as  the 
control  date.  See  Area  3  discussion  for 
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associated  rationale.  NMFS  is  proposing 
to  use  the  ASMFC's  recommended  2- 
consecutive  calendar  month  period 
criterion  within  the  qualification  period 
to  demonstrate  that  at  least  200  lobster 
traps  were  set,  allowed  to  soak,  hauled 
back,  and  re-set  in  Areas  4  or  5.  See 
Area  3  discussion  for  associated 
rationale.  NMFS  is  proposing  to 
incorporate  the  ASMFC's 
recommendation  to  qualify  vessels 
based  on  a  calendar  year  time  period, 
rather  than  some  other  time  period  such 
as  a  Federal  lobster  fishing  year  (May  1 
through  April  30).  See  Area  3  discussion 
for  associated  rationale. 

Qnaliflcation  Criteria  fior  EEZ 
Nearshore  Management  Area  4 

This  proposed  rule  would  require 
Federal  lobster  permit  holders  to  meet 
the  following  criteria  in  order  to  fish  for 
lobster  with  traps  in  Federal  waters  of 
Area -4: 

1.  Possession  of  a  current  Federal 
limited  access  lobster  permit. 

2.  Provision  of  documentation  to 
demonstrate  that  at  least  200  lobster 
traps  were  set,  allowed  to  soak,  hauled 
back,  and  re-set  in  Area  4  during  a  2- 
consecutive  calendar  month  period  in 
any  calendar  year  during  the 
qualification  period  from  March  25, 
1991,  through  September  1, 1999.  If 
1991  is  chosen  by  the  permit  holder  as 
the  qualifying  year,  documentation 
shoidd  reflect  relevant  activity 
occinxing  only  during  the  part  of  the 
1991  calendar  year  that  falls  within  the 
qualification  period  (March  25, 1991, 
through  December  31, 1991).  If  the 
permit  holder  chooses  1999  as  the 
qualifying  year,  the  documentation 
submitted  in  response  to  Uie 
qualification  criteria  inust  reflect 
relevant  fishing  activity  during  the 
period  of  the  1999  calendar  year  that 
falls  within  the  qualifying  period 
(January  1, 1999,  through  September  1, 
1999).  if  any  other  calendar  year  within 
the  qualification  period  is  chosen, 
docimientation  submitted  with  respect 
to  the  qualification  criteria  may  reflect 
relevant  activity  diiring  any  portion  of 
that  calendar  year. 

Documentation  may  include  copies  of 
vessel  logbooks;  permit  applications; 
Federal  Fishing  Vessel  Trip  Reports 
(NOAA  Form  88-30);  official  state 
reporting  docnmientation  showing  the 
number  of  traps  fished,  including,  but 
not  limited  to,  state  report  cards,  license 
application  forms,  and  catch  reports;  an 
approved  Federal  Fishing  Vessel  and 
Gear  Damage  Compensation  Fund 
Report  (NOAA  Form  88-176);  and/or 
other  iknms  of  credible  docimientation. 


Qualification  CHteria  for  EEZ 
Nearshore  Management  Area  5 

This  proposed  rule  would  require 
Federal  lobster  permit  holders  to  meet 
the  following  criteria  in  order  to  fish  for 
lobster  with  traps  in  Federal  waters  of 
Area  5: 

1.  Possession  of  a  current  Federal 
limited  access  lobster  permit. 

2.  Provision  of  docimientation  to 
demonstrate  that  at  least  200  lobster 
traps  were  set,  allowed  to  soak,  hauled 
back,  and  re-set  in  Area  5  during  a  2- 
consecutive  calendar  month  period  in 
any  calendar  year  during  the 
qualification  period  from  March  25, 
1991,  through  September  1, 1999.  If 
1991  is  chosen  by  the  permit  holder  as 
the  qualifying  year,  documentation 
should  reflect  relevant  activity 
occurring  only  during  the  part  of  the 
1991  calendar  year  that  falls  within  the 
qualification  period  (March  25, 1991, 
through  December  31, 1991).  If  the 
permit  holder  chooses  1999  as  the 
qualifying  year,  the  dociunentation 
submitted  in  response  to  the 
qualification  criteria  must  reflect 
relevant  fishing  activity  during  the 
period  of  the  1999  calendar  year  that 
falls  within  the  qualifying  period 
(January  1, 1999,  through  September  1, 
1999).  if  any  other  calendar  year  within 
the  qualification  period  is  chosen  as  the 
qualifjdng  year,  documentation 
submitted  with  respect  to  the 
qualification  criteria  may  reflect 
relevant  activity  during  any  portion  of 
that  calendar  year.  Documentation  may 
include  copies  of  vessel  logbooks; 
permit  applications;  Federal  Fishing 
Vessel  Trip  Reports  (NOAA  Form  88- 
30);  official  state  reporting 
documentation  showing  the  number  of 
traps  fished,  including,  but  not  limited 
to,  state  report  cards,  license  application 
forms,  and  catch  reports;  an  approved 
Federal  Fishing  Vessel  and  Gear  Damage 
Compensation  Fimd  Report  (NOAA 
Form  88-176);  and/or  other  forms  of 
credible  docimientation  indicating  that 
at  least  200  lobster  traps  were  set, 
allowed  to  soak,  hauled  back,  and  re-set 
in  Area  5  during  a  2-coiisecutive 
calendar  month  period  in  any  calendar 
year  during  the  qualification  period. 

Rationale  for  Provision  of 
Documentation  in  Support  of  a  History 
of  Lobster  Trap  Fishing  in  Areas  4  or 
5 

Although  not  recommended  by  the 
ASMFC,  NMFS  believes  that  requiring 
documentation  to  substantiate  that  at 
least  200  lobster  traps  were  set,  allowed 
to  soak,  hauled  back,  and  re-set  in  either 
or  both  Area^  4  or  5,  during  a  2- 
consecutive  calendar  month  poriod  in 


any  calendar  year  during  tl^e    • 
qualification  period  is  necessary  to 
effectively  establish  historical 
participation,  consistent  with  the 
qualification  criteria  of  the  Area  3  plan. 
NMFS  has  no  conclusive  data  for 
determining  historical  numbers  of  traps 
fished  in  Areas  4  and  5.  However,  on 
the  basis  of  the  best  information 
available  to  NMFS  and  associated 
comments  received  with  respect  to  the 
DSEIS.  NMFS  believes  that  the  setting, 
soaking,  hauling  back,  and  re-setting  of 
at  least  200  lobster  traps  in  Areas  4  or 
5  during  a  2-coiisecutive  calendar 
month  period  in  any  calendar  year 
during  the  qualification  period 
represents  a  reasonable  indicator  of  a 
fisherman's  socio-economic  reliance  on 
the  lobster  fishery. 

Trap  Allocations  for  Areas  4  and  5 

Similar  to  the  proposed  action  for 
Area  3,  this  proposed  rule  woidd 
require  Federal  permit  holders 
qualifying  to  fish  for  lobster  with  traps 
in  Areas  4  and/or  5  to  provide  e  signed 
affidavit  certifying  the  maximum 
number  of  individual  traps  the  permit 
holder  set,  allowed  to  soak,  hauled  back, 
and  re-set  in  Areas  4  and/or  5  at  any  one 
time  during  the  qualifying  year.  The 
affidavit  would  be  submitted  to  the 
Regional  Administrator  for  use  in 
determining  the  permitted  vessel's 
lobster  trap  allocation  for  Areas  4  and/ 
or  5.  This  proposed  rule  would  require 
that  such  certification  be  based  upon  the 
same  or  similar  type  of  documentation 
used  to  fulfill  the  qualification  criterion 
number  2,  and  that  the  affidavit  be 
accompanied  by  credible,  written 
documents  that  corroborate  the  number 
of  individual  lobster  traps  claimed  in 
the  affidavit.  Documentation  submitted 
to  support  the  affidavit  may  reflect 
activity  dujing  any  point  within  the 
qualifying  year  and  does  not  necessarily 
need  to  represent  activity  conducted 
during  the  2-consecutive  month  period 
used  to  substantiate  trap  fishing  activity 
in  qualification  criterion  number  2. 

ASMFC  recommendations  for  the 
Areas  4  and  5  fisheries,  unlike  those  for 
the  Area  3  fishery,  do  not  contain  either 
trap  limits  or  trap  reduction  schedules. 
Aldiough  not  recommended  by  the 
ASMFC,  NMFS  is  proposing  a  trap  limit 
not  to  exceed  1,440  lobster  traps  per 
vessel,  on  the  basis  of  public  comment 
received  on  the  DSEIS,  and  the 
conservation  benefit  to  the  resource. 
NMFS  believes  the  removal  of  existing 
trap  limits  in  Areas  4  and  5  (800  lobster 
traps  per  vessel  under  current  Federal 
Regulations),  without  implementation  of 
an  alternative  trap  limit,  would  likely 
result  in  excessive  lobster  fishing 
mortality.  Implementatiini  of  a 


Tnavimnm  trap  limit  in  Areas  4  and  5  of 
1,440  lobster  traps  per  vessel,  in 
combination  widi  the  proposed 
qualification  criteria  for  participation  in 
die  Areas  4  and  5  trap  fishery,  may 
preclude  excessive  trap  fishing  effort 
and  corresponding  levels  of  lobster 
fishing  mortality. 

The  implementation  of  a  trap  limit  is 
also  consistent  with  the  proposed 
measure  for  controlling  lobster  trap 
fishing  effort  on  the  basis  of  historical 
participation  proposed  for  Area  3.  A 
trap  limit  not  to  exceed  1,440  lobster 
traps  was  initially  analyzed  as  a  non- 
preferred  alternative  in  the  DSEIS.  In 
accordance  with  ASMFC 
recommendations,  NMFS  is  not 
proposing  a  trap  reduction  requirement 
once  the  initial  trap  allocations  have 
been  determined  for  qualified 
participants  in  the  Areas  4  and  5  trap 
fisheries. 

This  proposed  nUe  would  require  any 
Federal  lobster  permit  holder  applying 
for  access  to  more  than  one  of  the  3 
areas  (Areas  3, 4,  or  5)  to  use  the  same 
qualifying  year  for  all  areas  in  order  to 
avoid  a  combined  allocation  greater 
than  the  number  of  traps  that  the  permit 
holder  ever  fished  with  any  one  vessel 
at  any  one  time  during  any  one  year.  In 
addition,  the  current  requirement  that 
Federal  permit  holders  who  elect  to  fish 
in  multiple  areas  must  abide  at  all  times 
by  the  most  restrictive  regulations, 
including  trap  allocations,  in  any  one 
elected  area  regardless  of  the  area  being 
fished,  would  remain  in  effect. 

Appeals  Process 

Any  applicant  denied  a  limited  access 
American  lobster  permit  for  Areas  3,4, 
and/or  5  could  appeal  to  the  Regional 
Administrator  within  30  days  of  the 
date  indicated  on  the  notice  of  denial. 
Any  such  appeal  would  need  to  be  in 
writing.  The  only  ground  for  appeal 
would  be  that  the  Regional 
Administrator  erred  in  concluding  that 
the  vessel  did  not  meet  the  criteria 
specified  in  this  proposed  rule.  The 
appeal  would  need  to  set  forth  the  basis 
for  the  applicant's  belief  that  the 
Regional  Administrator's  decision  was 
made  in  error. 

The  Regional  Administrator  would 
appoint  a  designee  to  make  the  initial 
decision  on  the  appeal.  Within  30  days 
of  the  date  on  the  notice  of  the  initial 
decision  on  the  appeal,  the  appellant 
could  request  in  writing  a  review  by  the 
Regional  Administrator  of  the  initial 
decision.  The  appellant  could  present 
his/her  objections  to  the  initial  decision 
on  the  appeal  at  a  hearing  before  an 
officer  appointed  by  the  Regional 
Administrator.  The  hearing  officer 
would  make  findings  of  iad  and  a 


recommendation  to  the  R^onal 
'  Administrator.  Upon  receiving  the 
finHingg  and  the  recommendation,  the 
Regional  Administrator  would  make  a 
decision  on  the  appeal,  which  would  be 
the  final  decision  of  the  Department  of 
Commerce.  U  the  appellant  did  not 
request  a  review  within  30  days  of  the 
date  on  the  notice  of  the  initial  decision 
on  the  appeal,  the  initial  decision  would 
be  the  final  administrative  action  of  the 
Department  of  Commerce. 

A  vessel  denied  a  limited  access 
American  lobster  permit  for  Areas  3,  4, 
and/or  5  could  fish  in  Areas  3,4,  and/ 
or  5,  provided  that  the  denial  had  been 
appealed,  the  appeal  was  pending,  and 
the  vessel  had  on  board  a  letter  from  the 
Regional  Administrator  authorizing  the 
vessel  to  fish  in  Areas  3,  4,  and/or  5. 
The  Regional  Administrator  would  issue 
such  a  letter  for  the  pendency  of  any 
appeal.  This  letter  of  authorization 
would  be  the  final  administrative  action 
of  the  Department  of  Commerce  pending 
a  final  decision  on  the  appeal.  While  the 
appeal  was  pending,  the  vessel  could 
fish  up  to  800  lobster  traps,  unless  the 
vessel's  Federal  lobster  permit  had 
designated  only  Area  3  for  lobster  trap 
fishhig,  whereby,  the  vessel  could  fish 
up  to  1,800  lobster  traps  in  Area  3  only. 
If  the  appeal  was  finally  denied,  the 
Regional  Administrator  would  send  a 
notice  of  final  denial  to  the  vessel 
owner;  the  authorizing  letter  would 
become  invalid  5  days  after  receipt  of 
the  notice  of  denial  or  15  days  after  the 
date  it  was  sent,  whichever  occurred 
first. 

Clarification  of  Procedures  for 
Consideration  of  Conservation 
Equivalency  Measures  as  They  Apply  to 
Federal  Lobster  Permit  Holders 

The  ISFMPs  developed  by  ASMFC 
allow  states  to  adopt  management 
measiu^s  that  differ  from  the  specific 
management  measures  in  the  ISFMPs  as 
long  as  the  states'  alternative  measures 
achieve  the  same  quantified  level  of 
conservation  for  the  resource  under 
management.  Such  alternative 
management  measures  are  referred  to  as 
"conservation  equivalent  measures." 
For  example,  any  state  may  request  a 
change  to  regulations  in  waters  under  its 
jurisdiction  pertaining  to  the  default 
trap  limits  specified  in  the  ISFMP.  Such 
requests  are  reviewed  by  ASMFC's 
Lobster  Technical  Committee,  which 
provides  its  evaluation  of  the  biological 
merit  of  such  proposals  to  ASMFC's 
Lobster  Board  for  subsequent  policy 
review  and  approval.  Upon  approval  of 
such  measures,  the  ASMFC,  imder  the 
provisions  of  the  ACFCMA,  may  decide 
to  recommend  modifications  to  Federal 
lobster  regulations,  as  may  be  deemed 


necessary,  to  complement  a  state's 
conservation  equivalent  measures.  This 
proposed  rule  would  clarify  a  procedure 
by  which  NMFS  would  consider  such 
recommended  modifications  to  Federal 
lobster  regulations  as  they  may  pertain 
to  the  activities  of  Federal  lobster  permit 
holders  &t>m  the  affected  state(8). 

Specifically,  under  50  CFR  697.25. 
NMFS  would  consider  any  future 
recommendations  for  modifications  to 
Federal  regulations  based  on 
conservation  equivalency  that  are , 
formally  submitted  to  the  agency  in 
writing  by  the  ASMFC  and  that  contain 
the  following  supporting  information: 
(1)  a  description  of  how  Federal 
regulations  would  be  modified:  (2)  an 
explanation  of  how  the  recommended 
measure(s)  would  achieve  a  level  of 
conservation  benefits  for  the  resource 
equivalent  to  the  applicable  Federal 
regulations;  (3)  an  explanation  of  how 
Federal  implementation  of  the 
conservation  equivalent  measure(s) 
would  achieve  ISFMP  objectives,  be 
consistent  with  the  Magnuson-Stevens 
Act  national  standards,  and  be 
compatible  with  the  effective 
implementation  of  the  ISFMP;  and  (4)  a 
detailed  analysis  of  the  biological, 
economic,  and  social  impacts  of  the 
recommended  conservation  equivalent 
measure(s).  After  considering  a 
recommendation  for  conservation 
equivalent  measures  and  the  necessary 
supporting  information,  NMFS  may 
issue  a  proposed  rule  to  implement  the 
conservation  equivalent  measures.  After 
considering  public  comment,  NMFS 
may  issue  a  final  rule  to  implement 
such  measures. 

In  the  DSEIS  prepared  for  this  action, 
NMFS  expressed  concern  that 
recommendations  from  the  ASMFC  for 
Federal  implementation  of  conservation 
equivalent  measures  may  unduly 
btirden  the  agency,  given  that  there  are 
15  member  states  in  the  ASMFC  and 
that  each  state  may  seek  Federal 
implementation  of  the  conservation 
equivalent  of  several  different  types  of 
measures  under  the  ISFMP.  NMFS 
believes  that  receiving  the  supporting 
information  and  analyses  along  with  a 
recommendation  for  Federal 
implementation  of  conservation 
equivalent  measures  is  necessary  to 
enable  NMFS  to  respond  to 
recommendations  for  Federal 
rulemaking  in  a  more  timely  and 
efficient  manner.  This  cooperative 
approach  to  the  implementation  of 
;  conservation  equivalent  measures 
would  benefit  the  states,  fishermen,  and 
enforcement  of  fishery  regulations  by 
minimizing  the  time  lag  between  state 
and  Federal  implementation  of 
approved  conservation  equivalent 
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measures  and  by  reducing  the  time 
period  during  which  state-only  permit 
holders  and  Federal  permit  holders  from 
the  same  state  may  be  subject  to 
different  requirements. 

Modification  of  Area  1  Trap  Limits  for 
New  Hampshire  Lobster  License 
Holders 

In  October  1998,  ASMFC  approved  a 
proposal  £rom  the  State  of  New 
Hampshire  for  conservation  equivalent 
lobster  trap  Umits  that  vary  hom  the  800 
lobster  trap  limit  in  Area  1.  That  state's 
lobster  management  program  provides 
for  a  two-tier  lobster  license  system: 
State  fishermen  who  provide 
dociunentation  of  landing  more  than 
12,000  lb  (5.443  kg)  of  lobster  in  at  least 
2  years,  from  1994  to  1998.  receive  a  full 
commercial  lobster  license  issued  by  the 
State  of  New  Hampshire;  those  who 
cannot  provide  this  documentation  are 
issued  a  limited  commercial  lobster 
Ucense.  Those  fishermen  who  qualify 
for  a  full  Ucense  may  fish  up  to  1,200 
lobster  traps  in  state  waters,  and  those 
in  the  limited  category  may  fish  a 
maximum  of  600  lobster  traps  in  state 
waters.  Following  approval  of  the  New 
Hampshire  proposal  under  the  ISFNfP, 
the  ASMFC  recommended  that  NMFS 
modify  Federal  regulations  to  maintain 
the-biological  and  socio-economic  basis 
of  New  Hampshire's  lobster 
management  program.  The  ASMFC  has 
not  received  similar  proposals,  although 
allowable,  from  the  States  of  Maine  and 
Massachusetts,  which  also  border  Area 
1.  The  ASMFC  requested  that  NMFS 
modify  Federal  regulations  to  allow 
Federal  permit  holders  who  elect  to  fish 
in  Atea  1  and  also  possess  a  New 
Hampshire  full  commercial  lobster 
license  to  fish  400  lobster  traps  in  New 
Hampshire  state  waters  in  addition  to 
the  800  lobster  traps  they  may  fish  in 
state  and  Federal  waters  of  Area  1  under 
current  Federal  regulations.  However, 
these  fishermen  would  not  be  allowed 
to  fish  more  than  800  lobster  traps  in  the 
Federal  waters  of  Area  1. 

There  are  approximately  80  Federal 
lobster  permit  holders  wiUi  vessel  ports 
in  New  Hampshire  (1998  data)  who 
harvest  lobster  primarily  with  trap  gear. 
Twenty-two  of  these  individuals  also 
possess  a  full  commercial  lobster 
license,  and  26  possess  a  limited 
commercial  lobster  license  issued  by  the 
State  of  New  Hampshire,  as  described  in 
theDSEIS. 

Under  current  regulations.  Federal 
lobster  permit  holders  must  abide  by  the 
stricter  of  either  Federal  or  state  lobster 
management  measures.  Under  the 
preferred  alternative,  NMFS  would 
waive  this  requirement  with  respect  to 
the  number  of  lobster  traps  for  Federal 


lobster  permit  holders  who  elect  to  fish 
in  Area  1  and  who  possess  a  valid  New 
Hampshire  full  commercial  lobster 
license  for  Area  1.  Specifically,  this 
proposed  rule  would  not  make  any 
change  in  the  number  of  traps  allowed 
to  be  fished  in  the  Federal  waters  of 
Area  1 .  However,  a  New  Hampshire  full 
commercial  lobster  licensee  fishing 
aboard  a  federally  permitted  vessel 
would  be  allowed  to  fish  an  additional 
400  lobster  traps  in  New  Hampshire 
state  waters. 

Lobster  Management  Area  Boundary 
Clarification 

In  Addendum  1  to  the  American 
Lobster  ISFMP,  the  ASMFC  revised  the 
boimdary  lines  for  three  of  the  LCMAs 
adjacent  to  Massachusetts,  including 
Area  1 ,  Area  2,  and  the  Outer  Cape 
Area,  to  bring  the  area  boimdaries  more 
in  line  with  traditional  fishing  practices 
in  those  areas  and  to  correct  an 
oversight  in  the  specification  of  an  Area 

1  boimdary  line  in  Amendment  3  to  the 
ISFMP. 

NMFS  proposes  to  implement 
compatible  boundary  lines  for  Area  1, 
Area  2,  and  the  Outer  Cape  Area  to 
maintain  consistency  with  the  ASMFC's 
American  lobster  ISFMP  and  to  avoid 
confusion  if  the  Federal  and  ASMFC 
area  boundaries  and  their  associated 
lobster  management  measures  differ. 

Cape  Cod  Canal  Overlap 

The  Cape  Cod  Canal  (Canal)  cuts 
through  the  Cape  Cod  peninsula  in 
Massachusetts  and  connects  the  waters 
of  Cape  Cod  Bay  to  the  north  (within 
Area  1)  with  the  waters  of  Buzzards  Bay 
to  the  south  (within  Area  2).  The  Canal 
is  large  enough  at  certain  points  to  aUow 
the  setting  of  lobster  trap  gear,  and 
lobster  fishermen  from  both  Areas  1  and 

2  have  historically  set  trap  gear  in  the 
Canal. 

To  allow  fishermen  in  the  adjacent 
areas  of  Area  1  and  Area  2  to  maintain 
their  historical  ability  to  fish  in  the 
Canal,  the  Cape  Cod  Canal  would  be 
considered  an  area  of  overlap  between 
Areas  1  and  2.  To  estabUsh  this  overlap 
area,  the  existing  boundaries  of  both 
Area  1  and  Area  2  would  be  modified 
to  encompass  the  Cape  Cod  Canal. 

Outer  Cape  Lobster  Managonent  Area's 
Northern  Boundary 

As  a  restdt  of  an  oversight  contained 
in  Amendment  3  to  the  ISFMP,  the 
boimdary  line  coordinates  separating 
the  Outer  Cape  Area  from  Area  1  did  not 
extend  to  the  shoreUne  of  Massachusetts 
and,  therefore,  did  not  effectively 
separate  these  management  areas.  To 
correct  this  situation,  under  Addendum 
1  to  the  ISFMP.  the  coordinates  for  the 


boundary  line  separating  Area  1  and  the 
northern  boundary  of  the  Outer  Cape 
Area  were  revised  and  extended  around 
the  western  tip  of  Cape  Cod.  This 
revision  effectively  extended  the 
boundary  line  to  the  ishoreline  of 
Massachusetts  and  created  an  area  of 
overlap  between  Area  1  and  the  Outer 
Cape  Area. 

NMFS  proposes  to  revise  the  existing 
boundary  line  coordinates  as  follows: 

Northern  Boundary:  Following  the 
LORAN  C  9960-Y-44120  line  to  the 
intersection  with  the  9960- W-1 3850  line 
(42°04.25'N.  lat,  70°17.22' W.  long.), 
then  following  that  line  in  a 
southeasterly  direction  to  the 
intersection  with  the  9960-Y-44110  line 
{42°02.84'N.  lat.,  70°16.1'  W.  long.), 
then  following  that  line  in- an  easterly 
direction  to  Race  Point  (42°03.35'  N. 
lat.,  70°14.2'  W.  long.)  in  the  town  of 
Provincetown,  MA. 

Overlap  Zone  Boundary:  Begiiming  at 
Race  Point.  MA  (42°03.35'  N.  lat., 
70°14.2'  W.  long.)  following  the  LORAN 
C  9960-Y-44110  in  a  westerly  direction 
to  its  intersection  with  9960- W-1 3850 
line  (42°02.84'  N.  lat.,  70°16.1'  W.  long.), 
then  following  that  line  in  a 
southeasterly  direction  to  its 
intersection  with  a  9960-X-25330  line 
(41''52'  N.  lat..  70''07.49' W.  long.),  then 
following  that  line  in  a  northeasterly 
direction  to  where  it  meets  the  shoreline 
of  Great  Island  in  the  town  of  Wellfleet, 
MA  (41°54.46'N.  lat.,  70°03.99' W. 
long.),  then  following  the  shoreline  in  a 
nordierly  direction  back  to  the 
begiiming. 

When  the  coordinates  for  the 
recommended  revision  to  the  Overlap 
Zone  boundary  between  Area  1  and  Uie 
Outer  Cape  Area  were  plotted,  there  was 
a  problem  with  the  information 
provided  in  Addendum  I.  As  a  result, 
the  chart  included  in  the  Addendimi 
does  not  agree  with  the  associated 
LORAN  C  coordinates.  The  chart  in 
Addendum  I  indicates  that  the  area  of 
overlap  extends  to  a  point  northeast  of 
and  beyond  Race  Point,  MA.  continuing 
around  the  tip  of  Cape  Cod.  while  the 
coordinates  denote  an  overlap  area 
beginning  at  Race  Point.  MA.  NMFS 
developed  the  coordinates  in  this 
section  based  on  the  coordinates  in 
Addendum  I.  not  on  the  graphics  (chart) 
in  Addendiun  I.  The  ASMFC  has  been 
informed  of  this  discrepancy. 

Boundary  Change  Between  Area  2  and 
The  Outer  Cape  Management  Area 

In  Addendiun  I  the  ASMFC  revised 
the  boundary  separating  Area  2  and  the 
Outer  Cape  Area,  which  runs  from  the 
southeastern  tip  of  Caije  Cod  to 
Nantucket  Island,  by  shifting  it  west  by 
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5  minutes  of  longitude,  from  70°  W. 
Long,  to  70°  05'  W.  Long. 

Revised  Boundary  Description  for  Area 
1,  Area  2,  and  the  Outer  Cape  Area 

EEZ  Nearshore  Management  Area  1 

EEZ  Nearshore  Management  Area  1  is 
defined  by  the  area  including  state  £md 
Federal  waters  that  are  nearshore  in  the 
Gulf  of  Maine.  This  proposed  rule 
would  re-define  Area  1  to  be  the  area 
bounded  by  straight  lines  coimecting 
the  following  points,  in  the  order  stated, 
and  the  coastline  of  Maine,  New 
Hampshire,  and  Massachusetts  to  the 
northernmost  point  of  Cape  Cod: 


EEZ  Nearshore  Outer  Cape  Lobster 
Management  Area 

EEZ  NearshoreThiter  Cape  Lobster 
Management  Area  is  defined  by  the 
area,  including  state  and  Federal  waters 
off  Cape  Cod,  bounded  by  straight  lines 
connecting  the  following  points,  in  the 
order  stated: 


Point 

Utitude 

Longitude 

A 

43°58'N. 

-      67°22'  W. 

B 

43°41'  N. 

ee'ccw. 

C 

43°12'  N. 

sg-ww. 

D 

42°49'N. 

69°4C  W. 

E 

42''15.5'  N. 

70'>40'  W. 

F     ■ 

42°10'  N. 

69°58'  W. 

G 

42°05.5'  N. 

70°U'  W. 

G1 

42°04.25'  N. 

70°17.22'W. 

G2 

42°02.84'  N. 

70°16.1'  W. 

G3 

42°03.35'  N. 

70°14.2'  W. 

From  point  "G3"  along  the  coastline 
of  Massachusetts,  including  the 
southwestern  end  of  the  Cape  Cod 
Canal,  continuing  along  the  coastlines  of 
Massachusetts,  New  Hampshire,  Maine, 
and  the  seaward  EEZ  boimdary  back  to 
Point  A. 

EEZ  Nearshore  Management  Area  2 

EEZ  Nearshore  Management  Area  2  is 
defined  by  the  area,  including  state  and 
Federal  waters  that  are  nearshore  in 
Southern  New  England,  bounded  by 
straight  lines  connecting  the  following 
points,  in  the  order  stated: 


Point 

Latitude 

Longitude 

H 

4r40'N. 

70''05'  W. 

1 

41''15'N. 

70°05'  W. 

J 

41  "21. 5' N. 

69°16.5'  W. 

K 

41°10'N. 

e9°oe.5'  W. 

L 

40°55'N. 

68''54'  W. 

M 

-  40°27.5'N. 

71°14'W. 

N 

40-45.5'  N. 

71°34'W. 

0 

4i°orN. 

7r43'W. 

P    ■ 

41°06.5'  N. 

71°47'W. 

Q 

4ri1.5'N. 

71°47.25'W. 

R 

4ri8.5'N. 

7r54.5'W. 

From  point  "R"  along  the  maritime 
boundary  between  Connecticut  and 
Rhode  Island  to  the  coastal  Coimecticut/ 
Rhode  Island  boundary  and  then  back  to 
point  "H"  along  the  Rhode  Island  and 
Massachusetts  coast,  including  the 
northeastern  end  of  the  Cape  Cod  Canal. 


Point 

Latitude 

Longitude 

F 

42°1C  N. 

69-56' W. 

G 

42°05.5'  N. 

70-14'  W. 

G1 

42''04.25'  N. 

70-17.22' W. 

G2 

42°02.84'  N. 

70-16.1'  W. 

G4 

41''52'N. 

70-07.49'  W. 

G5 

41  "54.46' N. 

70-03.99'  W. 

From  Point  "G5"  along  the  outer  Cape  Cod 

coast  to  point  "H" 

H  I  41-40' N.  I  70-05' W. 

H1  I  41-18' N.I  70-05' W. 

From  Point  "HI"  along  the  eastem  coast  of 

Nantucket  Island,  MA.  to  Point  "I" 

I  I  41-15' N  I  70-00' W. 

J  I        41-21.5' N.I  69-16' W. 

From  Point  "J"  Bacl<  to  Point  "F." 

aerification  of  Lobster  Trap  Tag 
Requirements 

NMFS  includes  in  this  proposed  rule 
a  technical  amendment  to  the 
regulations  clarifying  that  Federal 
lobster  permit  holders  must  attach 
federally  approved  lobster  trap  tags  to 
all  lobster  traps  fished  in  any  portion  of 
any  management  area  (whether  in  state 
or  Federal  waters).  This  requirement  is 
not  new,  but  was  not  clearly  specified 
in  the  r^ulatory  text.  This  amendment 
would  clarify  a  tagging  requirement  that 
was  previously  specified  by  reading 
several  sections  in  combination, 
including  regulations  found  under  50 
CFR  697.7  and  50  CFR  697.19.  This 
technical  amendment  is  intended  to 
make  the  regulations  easier  to 
understand. 

Oasnfication 

This  proposed  rule  has  been 
determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866. 

NMFS  prepared  a  DSEIS/RIR/IRFA  for 
this  action;  a  notice  of  availabiUty  was 
published  on  November  24,  2000  (65  FR 
70567).  The  Initial  Regulatory 
Flexibility  Analysis  (IRFA),  in 
compUance  with  the  Regulatory 
Flexibility  Act,  describes  the  economic 
impacts  of  the  proposed  rule,  if  adopted, 
on  small  entities.  A  summary  of  the 
IRFA  follows:  Reasons  why  the  action  is 
considered,  as  well  as  the  objectives  and 
legal  basis  for  this  rule,  are  described  in 
the  IRFA  and  the  preamble  to  this  rule 
and  are  not  repeated  here.  All 
participants  in  the  lobster  fishery  are 
considered  to  be  small  entities. 
Implementation  of  historical 
participation  and  lobster  trap  limits  in 


Areas  3, 4,  and  5  is  expected  to  result 
in  a  reduction  in  the  number  of  Federal 
permit  holders  qualified  to  fish  for 
lobster  with  traps  in  these  management 
areas.  Individuals  failing  to  meet  the 
proposed  qualification  criteria  may:  (1) 
decide  to  fish  in  areas  not  subject  to 
historical  participation;  (2)  decide  to 
retain  their  lobster  fishing  permit  but 
not  use  it;  (3)  leave  the  lobster  fishery 
entirely  by  selling  his/her  lobster  vessel; 
or  (4)  fail  to  renew  their  Federal  lobster 
permit. 

Although  it  can  be  assumed  that  there 
will  be  no  immediate  impact  on  existing 
fishing  operations  that  do  not  harvest 
lobster  in  substantial  numbers  with 
lobster  trap  gear,  the  option  to  do  so  in 
the  future  will  be  precluded  under  a 
trap  fishing  effort  program  based  on 
historical  participation.  This  may  affect 
the  economic  value  associated  with 
their  Federal  lobster  permit  in  the  event 
that  permit  holders  wish  to  sell  their 
vessel  to  buyers  who  would  otherwise 
desire  to  fish  for  lobster  with  traps. 
Vessels  that  qualify  to  participate  in 
Areas  3,4,  and/or  5  will  likely  see  a 
reduction  in  gear  conflict  and  be 
protected  frtjm  lobster  fishing  effort 
expansion.  The  proposed  action  will 
also  alleviate  socio-economic  impacts 
from  any  reduction  in  lobster  harvests 
which  may  have  resulted  if  qualifying 
vessels  historically  fished  a  number  of 
lobster  traps  in  excess  of  the  current 
fixed  trap  limits.  Permit  holders  who 
fish  greater  amounts  of  gear  than 
allowed  by  the  proposed  maximum 
lobster  trap  limits  may  experience  a 
small,  yet  unquantifiable,  reduction  in 
landings  if  they  are  unable  to  alter  their 
fishing  practices  to  mitigate  this  lower 
level  of  lobster  trap  fishing  effort. 

The  proposed  action  to  allow  owners 
of  vessels  who  are  in  possession  of  a 
Federal  limited  access  lobster  permit 
and  who  also  possess  a  New  Hampshire 
full  commercial  lobster  fishing  license 
to  fish  up  to  800  lobster  traps  in  Federal 
waters  and  a  maximum  of  400 
additional  lobster  traps  in  New 
Hampshire  state  waters  would  alleviate 
adverse  impacts  on  fishing  practices  and 
income  which  would  otherwise  be 
imposed  by  a  lower  lobster  trap  limit. 
Due  to  more  restrictive  lobster  trap 
limits  imposed  on  New  Hampshire  part 
time  commercial  lobster  permit  holders, 
a  potential  overall  reduction  in  traps 
fished  by  commercial  lobster  permit 
holders  in  that  state  could  result  in 
some  unquantified  decrease  in  lobster 
fishing  mortaUty  and  marine  mammal 
and  sea  turtle  trap  gear  entanglements. 

The  proposed  action  to  revise  and 
clarify  the  boundary  coordinates  within 
the  state  waters  of  Massachusetts  for 
Area  1,  2,  and  the  Outer  Cape 
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Management  Area  would:  allow  Federal 
lobster  permit  holders  to  maintain 
traditional  fishing  practices;  avoid 
confusion  and  maintain  consistency 
with  the  ISFMP;  and  allow  Federal 
American  lobster  permit  holders  to  fish 
under  lobster  management  measures 
associated  with  the  respective 
management  area.  If  implemented,  the 
proposed  boundary  revisions  would 
have  no  direct  effect  on  the  lobster 
resource  since  it  is  specific  to  a  minor 
modification  of  coordinates  for  lobster 
area  boimdaries  in  Massachusetts  state 
waters  and  is  not  expected  to 
substantially  affect  marine  mammals  or 

The  DSmS/Rm/IRFA  analyzed  a 
preferred  alternative  which 
recommended  the  implementation  of 
historical  participation  measures  to 
control  lobster  fishing  effort  in  Areas  3, 
4  and  5.  with  a  maximum  lobster  trap 
limit  and  a  lobster  trap  reduction 
schedule  for  Area  3;  implementation  of 
conservation  equivalent  trap  limits  in 
New  Hampshire  waters  of  Area  1;  and 
clarification  of  boundaries  of  specific 
lobster  management  areas.  The  DSEIS/ 
RIR/IRFA  also  analyzed  five  alternatives 
to  specific  components  of  the  preferred 
alternative.  Three  of  these  alternatives 
propose  implementation  of  historical 
participation  as  a  means  to  control 
lobster  fishing  effort  in  Areas  3, 4,  and 
5.  Due  to  the  unique  nature  of  the 
proposed  action  relating  to  Area  1 
lobster  trap  limits  for  Federal  lobster 
permit  holders  fishing  in  New 
Hampshire  waters  and  management  area 
boundary  clarifications,  only  one 
alternative  (no  action-status  quo)  was 
presented  for  each  of  these  two 
components  of  this  proposed  rule. 

Impacts  of  Historical  Participation  for 
Areas  3, 4,  and  S 

The  three  alternatives  rdating  to 
historical  particif  ition  included:  taking 
no  action;  implementing  historical 
participation  requirements  for  Areas  3, 
4,  and  5,  but  retaining  ciurent  trap 
limits;  and  implementing  historical 
participation  requirements  as  identified 
under  the  proposed  action,  but 
incorporating  a  maximum  trap 
allocation  for  Areas  4  and  5. 

Under  ciurent  Federal  regulations, 
owners  of  vessels  that  elect  to  harvest 
American  lobsters  with  traps  are 
required  to  inform  NMFS  each  year  of 
the  lobster  management  area(s)  they 
intend  to  set  trap  gear  in.  The  election 
of  one  or  more  LCMA  requires  only  that 
the  vessel  possess  a  current  Federal 
American  lobster  limited  access  permit. 
The  DSmS/RIR/IRFA  for  this  action, 
aimoimced  by  a  noticie  of  availability 
published  on  November  24,  2000  (65  FR 


70567),  used  data  available  to  NMFS  for 
the  2000-2001  fishing  year,  bom  May 
2000  through  August  2qpo,  on  the 
number  of  owners  of  vessels  that  elected 
to  harvest  American  lobsters  in  specific 
LCMAs.  Some  owners  of  vessels  in 
possession  of  a  Federal  lobster  permit 
may  have  elected  LCMAs  after  August 
2000.  or  may  have  elected  LCMAs  with 
no  intention  to  fish  with  lobster  traps  in 
one  or  more  of  the  elected  LCMAs. 
Therefore,  the  number  of  vessels 
electing  to  fish  in  LCMAs  3,  4.  or  5  may 
be  higher  than  the  niunber  identified  in 
the  DSEIS/RIR/IRFA  for  this  action  and 
the  total  number  that  do  not  qualify  may 
be  higher.  Following  the  comment 
period  on  this  proposed  rule,  a  Final 
Supplemental  Environmental  Impact 
Statement/Regulatory  Impact  Review/ 
Final  Regulatory  Flexibility  Analysis 
(FSmS/RIR/FRFA)  will  analyze  and 
evaluate  the  effects  of  implementing 
regulations  for  this  action  and  will 
incorporate  the  most  current  data 
available  to  NMFS  at  that  time. 

The  DSEIS/RIR/IRFA  analysis  for  this 
action  indicated  that  approximately 
3,361  vessels  possess  a  current  Federal 
lobster  permit  and  fish  for  lobster  with 
either  trap  or  non-trap  gear.  Of  the  3,361 
lobster  vessels  that  possess  a  current 
Federal  lobster  permit,  769  have 
designated  Area  3  as  at  least  one  of  their 
areas  for  trap  fishing.  Of  these,  NMFS 
estimates  that  the  total  number  of 
vessels  that  would  qualify  under  the 
proposed  historical  qualification  criteria 
to  continue  fishing  for  lobster  with  traps 
in  the  Area  3  lobster  trap  fishery  would 
range  from  a  low  of  53  to  a  high  of  117. 

Similarly,  of  the  approximately  405 
vessels  in  possession  of  current  Federal 
lobster  permits  that  were  designated  for 
trap  fishing  in  either  Areas  4  or  5,  the 
total  number  of  vessels  that  would 
qualify  to  continue  fishing  with  traps  in 
Areas  4  and  5  on  the  basis  of  the 
proposed  qualification  criteria  for  the 
Areas  4  and  5  lobster  trap  fisheries 
would  range  from  47  to  60.  The 
proposed  implementation  of  a 
maximum,  trap  limit  of  1,440  lobster 
traps  in  Areas  4  and  5  is  expected  to 
result  in  a  reduction  in  the  number  of 
lobster  traps  fished  in  these  areas. 
Although  NMFS  has  no  information  on 
the  total  number  of  lobster  traps  fished 
in  those  areas,  data  provided  to  NMFS 
by  New  Jersey,  summarizing  the  results 
of  a  survey  of  New  Jersey  lobstermen, 
indicate  that  approximately  15%  (14 
individuals)  of  fishermen  responding  to 
the  survey  who  possess  both  a  New 
Jersey  lobster  trap  license  and  a  Federal 
lobster  permit  have  fished  with  greater 
than  1,440  traps  in  LCMA  4.  The  fishing 
effort  for  these  14  permit  holders  has 
ranged  from  1,500  to  2^500  (with  an 


average  of  1,868)  traps.  On  the  basis  of 
this  infprmation,  establishment  of  a 
maximiun  trap  limit  for  LCMA  4  would 
result  in  at  least  a  reduction  of  26,152 
traps,  with  a  corresponding,  but 
imquantifiable,.reduction  in  lobster 
fishing  mortality. 

The  exact  degree  of  lobster  trap 
reductions  in  Areas  4  and  5  is 
unquantifiable  because,  in  the  Federal 
American  lobster  fishery,  there  are 
currently  no  requirements  to  submit 
vessel  trip  reports.  In  Area  3,  where 
lobster  traps  will  be  reduced  over  a  4- 
year  period,  the  scheduled  lobster  trap 
reductions  are  likely  to  result  in  a  small, 
yet  unquantifiable,  reduction  in  Area  3 
landings.  If  markets  are  affected,  the 
effiBCt  is  likely  to  be  small.  Landings  in 
Areas  4  and  5  accoimted  for  less  than  10 
percent  of  total  domestic  lobster 
landings  in  1999,  and  market  effects 
from  lobster  trap  reductions  in  Area  3 
may  occur  in  a  limited  segment  of  the 
market  for  larger  lobsters  (i.e.,  the 
offshore  fishery  lands  larger  lobsters,  on 
average,  than  other  components  of  the 
lobster  fishery  as  a  whole).  If  lobster 
prices  do  increase,  vessels  fishing  in 
areas  not  subject  to  historical 
participation  and  where  expansion  of 
trap  effort  is  possible  (i.e.,  up  to  the  800 
lobster  trap  limit)  may  increase  their 
effort  and  offset  any  reduction  in 
landings  from  Areas  3,  4,  and  5.  In  this 
dynamic  setting,  lobster  prices  are  likely 
to  be  unaffected  by  regulatory  action 
imder  this  proposed  rule. 

The  effect  of  limiting  access  to 
historical  participants  in  Areas  3, 4,  and 
5  is  expected  to  have  two  major 
economic  effects.  First,  limiting  access 
in  these  areas  will  protect  qualifiers 
from  effort  expansion.  Second,  lobster 
trap  allocations  in  Areas  3,4,  and  5  and 
overall  trap  reductions  in  Area  3  over  a 
4-year  period  based  on  historical 
participation  will  preserve  the 
competitive  position  and  structure  of 
the  ofbhore  fishery.  Although  it  can  be 
assumed  that  there  will  be  no 
immediate  impact  on  current  fishing 
operations  that  do  not  harvest  lobster  in 
substantial  numbers  with  trap  gear,  the 
option  to  do  so  in  the  futiue  will  be 
precluded  under  a  trap  fishing  effort 
program  based  on  historical 
participation.  This  situation  may  also 
impact  the  "economic  value"  associated 
with  these  permits  in  the  event  that 
permit  holders  wish  to  sell  their  vessels 
to  buyers  who  would  otherwise  desire 
to  fish  in  the  lobster  trap  fishery,  but 
wotUd  be  imable  to  do  so.  Economic 
effects  will  be  greater  for  those  vessels 
that  are  ciurently  fishing  lobster  traps  in 
Areas  3, 4,  or  5,  but  will  not  qualify  for 
historical  participation  in  these  areas 
because  they  will  not  be  able  to  meet 
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one  or  more  of  the  qualification  criteria. 
Effective  on  May  1.  2000,  Federal 
lobster  permit  holders  are  required  to  . 
elect  on  their  permits  the  lobster 
management  areas  in  which  they  intend  . 
to  fish  for  lobster  with  traps.  However, 
NMFS  does  not  have  adequate  data  on 
the  extent  to  which  permit  holders, 
although  authorized,  actually  fish  with 
traps  in  the  elected  management  areas. 
Given  this  uncertainty.  Federal  lobster 
permit  data  indicates  that  a  maximum  of 
769  permit  holders  elected  to  fish  for 
lobster  with  traps  in  Area  3.  On  the 
basis  of  NMFS  analyses,  a  low  of  652  to 
a  high  of  716  Federal  {mrmit  holders, 
who  would  meet  the  qualification 
criteria  to  fish  with  lobster  traps  in  Area 
3  under  this  proposed  rule,  would  no 
longer  be  able  to  continue  fishing  with 
lobster  traps  in  this  management  area. 

Analyses  of  impacts  for  ciurent 
participants  in  the  Areas  4  and  5  lobster 
trap  fisheries  are  combined  because  of 
the  lack  of  more  precise  information  on 
lobster  trap  fishing  locations  in  these 
areas.  Federal  lobster  permit  data 
indicates  that,  imder  ciurent  Federal 
regulations,  405  vessels  in  possession  of 
current  Federal  lobster  permits  were 
designated  for  lobster  trap  fishing  in 
Areas  4  and/or  5.  NMFS  estimates  that 
a  low  of  47  to  a  high  of  60  vessels  would 
be  able  to  meet  the  proposed 
qualification  criteria  for  Areas  4  and/or 
5  imder  this  proposed  rule  and, 
consequently,  would  be  able  to  continue 
fishing  with  lobster  traps  in  Areas  4  and 
5.  Lobster  vessels  that  do  not  qualify 
will  still  be  able  to  fish  for  lobster  with 
traps,  but  they  will  have  to  do  so  by 
moving  their  traps  into  lobster 
management  areas  (other  than  Areas  3, 
4,  and  5)  that  may  already  be  congested, 
likely  resulting  in  increased  fishing 
effort,  additional  congestion,  and  a 
potential  reduction  in  overall 
productivity  and  profitability.  The 
extent  to  which  non-qualifiers  would 
potentially  decide  to  move  trap 
operations  to  other  management  areas  is 
unknown.  Furthermore,  moving  may  be 
most  difficult  for  non-qualifying  lobster 
permit  holders  who  fish  traps  in  inshore 
areas  and  have  vessel  ports  south  of 
New  York,  since  Area  2  (waters  between 
Cape  Cod  and  Long  Island  Sound) 
would  be  the  closest  lobster 
management  area  not  requiring 
historical  participation. 

Based  on  available  information, 
approximately  14  vessels  fished  more 
than  1,440  lobster  traps  in  Areas  4  and 
5  combined,  out  of  the  total  number  of 
vessels  electing  to  fish  in  Areas  4  and/ 
or  5.  On  average,  these  vessels  fished 
1.868  lobster  traps  prior  to  the 
implementation  of  a  fixed  trap  limit  in 
January  2000.  However,  current 


regulations  limit  vessels  electing  to  fish 
in  Areas  4  and/or  5  to  800  lobster  traps. 
There  may  be  a  small,  yet 
unquantifiable,  reduction  in  landings  if 
impacted  vessels  are  unable  to  alter 
their  fishing  practices  to  mitigate  this 
lower  level  of  trap  fishing  effort 
compared  to  historical  trap  levels.  Yet, 
given  that  the  current  regulations  limit 
these  vessels  to  800  lobster  traps,  some 
qualifying  vessels  that  previously  fished 
traps  in  excess  of  the  current  fixed  trap 
limit  may  be  able  to  increase  the 
number  of  traps  fished  up  to  the 
proposed  trap  cap  of  1,440  lobster  traps 
for  Areas  4  and  5,  assuming  they  are 
allocated  1,440  lobster  traps  under  a 
historical  participation  regime. 

The  incentive  and/or  ability  to 
increase  traps  fished  would  depend  on 
the  scale  of  operation  and  other  socio- 
economic factors.  Incentives  may 
include  a  desire  to  establish  and 
document  a  history  of  lobster  trap 
fishing  in  anticipation  of  future  fishing 
effort  reduction  measures  and  of  a 
decline  in  alternative  fishing 
opportunities  in  other  fisheries.  Since 
the  lobster  trap  fishery  is  a  territorial 
fishery,  removal  of  traps  by  non- 
qualifiers  or  by  vessels  fishing  in  excess 
of  the  proposeid  1,440  lobster  trap  cap 
will  open  up  territory  that  other  vessels 
may  exploit. 

In  addition,  an  increase  in  the  number 
of  lobster  traps  fished  does  not 
automatically  translate  to  higher  gross 
revenue;  other  factors  such  as  market 
conditions  and  operating  costs  have  to 
be  evaluated.  Fishermen  setting  lobster 
traps  close  to  shore  are  likely  to  be  able 
to  maintain  landing  levels  because  they 
can  tend  their  lobster  traps  more  often. 
Harvest  costs  may  decline  for  vessels 
that  have  historically  fished  more  than 
1,440  lobster  traps  prior  to  the 
implementation  of  a  fixed  trap  limit; 
however,  revenues  may  decline  if 
fishing  fewer  lobster  traps  translates 
into  fewer  lobster  being  landed. 
Assuming  non-qualifiers  cannot  or  will 
not  move  trap  operations  to  other 
management  areas,  they  would  no 
longer  be  able  to  fish  for  lobster  with 
trap  gear.  Some  such  fishermen  may  be 
able  to  switch  to  other  fisheries. 

Historical  Qualification  Costs 

Vessel  owners  would  be  required  to 
provide  an  affidavit  and  supporting 
documentation  to  substantiate  their 
historical  participation  application 
when  attempting  to  qualify  in  one,  two, 
or  in  all  three  of  the  lobster  management 
areas  proposing  to  implement  historical 
participation  in  this  proposed  rule.  The 
estimated  time  required  to  provide  an 
affidavit  and  supporting  documentation 
to  substantiate  the  historical 


participation  application  are  specified 
under  collection-of-infbrmation 
requirements,  while  historical 
qualification  costs  are  primarily 
associated  with  costs  to  locate,  copy, 
telephone,  and  mail  the  submission  of 
the  supporting  documentation.  The 
averse  historical  qualification  cost,  per 
vessel,  for  vessel  owners  who  have  been 
notified  by  NMFS  that  they  pre-qualify 
for  historical  participation  in  Areas  3. 4, 
and/or  5,  based  on  data  available  to 
NMFS,  is  estimated  to  be  $5.45  to 
provide  an  affidavit  concurring  with  the 
NMFS  pre-qualification  determination. 

Vessels  that  do  not  pre-qualify  need  to 
submit  the  necessary  forms  and  all 
supporting  documentation.  The  average 
historical  qualification  cost,  per  vessel, 
for  vessels  submitting  dociunentation  to 
qualify  in  one  area  ranges  trom  $7.38  for 
Areas  4  and  5  to  $8.89  for  Area  3. 
Documentation  costs  are  higher  for  Area 
3  due  to  the  requirement  to  show 
landings  of  at  least  25,000  pounds 
during  the  qualifying  year,  while  criteria 
for  Areas  4  and  5  have  no  minimum 
landings  requirement.  The  average 
historical  qualification  cost,  per  vessel, 
for  vessels  submitting  documentation  to 
qualify  in  two  lobster  management  areas 
reflects  the  higher  documentation  costs 
associated  wifli  the  Area  3  minimum 
landings  criteria.  The  per  vessel 
qualification  costs  range  frttm  $9.98  for 
vessels  submitting  documentation  to 
qualify  for  Areas  4  and  5  (but  not  Area 
3),  to  $10.45  for  vessels  submitting 
documentation  to  qualify  for  Area  3  and 
either  Areas  4  or  5.  The  average 
historical  qualification  cost,  per  vessel, 
for  vessels  submitting  documentation  to 
qualify  in  all  three  lobster  management 
areas  is  $14.35.  These  costs  are 
considered  insignificant  relative  to  other 
costs  of  doing  business. 

The  proposed  action  concerning  New 
Hampshire  conservation  equivalent  trap 
limits  would  allow  those  Federal  lobster 
permit  holders  who  are  also  authorized 
by  the  State  of  New  Hampshire  to  fish 
more  lobster  traps  in  state  waters  (1,200 
rather  than  600  lobster  traps)  to 
maintain  or  increase  their  relative  share 
of  landings  in  state  waters  and  to 
preserve  the  competitive  position  of  that 
industry  sector.  It  is  expected  that 
Federal  permit  holders  who  are 
authorized  to  fish  only  600  rather  than 
1 ,200  lobster  traps  in  state  waters  under 
New  Hampshire  state  regulations  would 
also  be  able  to  retain  their  historical 
competitive  position  but  will  be  unable 
to  expand  fishing  operations  above  600 
lobster  traps. 

Revision  and  clarification  of  the 
boundary  coordinates  for  lobster 
management  areas  in  Massachusetts 
waters  will  allow  fishermen  to  maintain 
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traditional  fishing  practices  and  fish 
undenr  the  lobster  management  measm«s 
associated  with  the  respective 
management  area.  Implementation  of 
the  proposed  revision  to  these  boundary 
lines  will  also  maintain  consistency 
with  the  identification  of  lobster 
management  areas  as  established  under 
the  ISFMP  and  will  avoid  the  confusion 
that  could  result  if  ISFMP  and  Federal 
area  boundaries  and  their  associated 
lobster  management  measures  differ. 

This  proposed  rule,  supplemented  by 
the  DSEIS,  describes  associated 
reporting,  record  keeping,  and 
compliance  requirements.  Special 
professional  sldlls  would  not  be 
required  to  fulfill  these  requirements. 
There  are  no  other  Federal  regulations 
that  overlap  or  duplicate  measures 
imder  this  proposed  rule.  This  proposed 
rule  contains  collection-of-information 
requirements  subject  to  the  Paperwork 
Reduction  Act  (PRA).  The  following 
collection-of-information  requirements 
are  being  restated  and  have  already  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  as  shovm:  vessel 
permit  applications  approved  imder 
OMB  control  number  0648-0202  with 
the  response  times  per  appUcation  of  30 
minutes  for  a  new  application,  and  15 
minutes  for  renewal  applications:  and  a 
lobster  trap  tag  requirement  approved 
imder  OMB  control  number  0648-0351 
with  a  response  time  of  1  minute  per 


tag. 
This 


is  proposed  rule  also  contains  new 
coUection-of-infbrmation  requirements 
subject  to  the  PRA  which  have  been 
submitted  to  OMB  for  approval.  The 
public  reporting  burden  for  each 
collection  of  information  per  response  is 
indicated  in  parentheses  in  the 
following  Ust  of  new  requirements, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
The  new  requirements  are  as  follows: 

1.  Provision  of  documentation  of 
possession  of  a  current  valid  Federal 
lobster  permit  (5  minutes); 

2.  Provision  of  doaunentation  to 
demonstrate  at  least  200  lobster  traps 
were  set,  allowed  to  soak,  hauled  back, 
and  re-set  in  Areas  3, 4,  or  5  during  a 
2-con8ecutive  calendar  month  period  in 
any  calendar  year  during  the 
qualification  period  bom  March  25, 
1991,  through  September  1, 1999  (15 
minutes); 

3.  (For  Area  3  only)  Provision  of  sales 
receipts  or  other  documents  pertaining 
to  the  sale  of  lobsters  indicating  the 
landing  of  at  least  25,000  poimds  of 
lobster  from  any  location  during  the 
year  used  as  the  qualifying  year  from 


March  25, 1991,  to  September  1, 1999 
(10  minutes); 

4.  Provision  of  documentation  for 
proof  of  historical  participation  in  two 
rather  than  one  lobster  management  area 
(additional  15  minutes  if  different 
consecutive  two-month  periods  of  trap 
fishing  are  used); 

5.  Provision  of  documentation  for 
proof  of  historical  participation  in  three 
rather  than  one  lobster  management  area 
(additional  30  minutes  if  three  different 
consecutive  two-month  periods  are 
used); 

6.  Completion  of  lobster  trap  fishing 
area  eligibility  application  form  (2 
minutes  for  each  area  selected); 

7.  Provision  of  affidavit  stat^  total 
niunber  of  individual  lobster  traps  the 
permit  holder  set,  allowed  to  soak, 
hauled  back,  and  re-set  in  Areas  3. 4,  or 
5  at  any  one  time  duringthe  qualifying 
year  (15  minutes);  and 

8.  Provision  of  a  written  appeal 
request  to  the  Regional  Adn^strator  by 
non-qualifying  permit  holders  (IS 
minutes). 

Public  comment  is  sought  regarding: 
whether  these  proposed  collections-of- 
information  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  the 
accuracy  of  the  burden  estimates;  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information, 
including  information  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  teclmology. 

Send  comments  regarding  these 
burden  estimates  or  any  other  aspect  of 
the  data  requirements,  including 
suggestions  for  reducing  the  burden,  to 
NMFS  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (see 
ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA,  unless  that 
collection-of-information  displays  a 
currently  valid  OMB  control  number. 

An  updated  Biological  Opinion  imder 
Section  7  of  the  Endangered  Species  Act 
(ESA)  was  issued  for  the  American 
lobster  fishery  on  December  17, 1998.  A 
formal  consultation  concluded  that  the 
continued  operation  of  the  American 
lobster  fishery  operating  under  new 
measures  implemented  to  reduce 
entanglements,  "may  affect  but  is  not 
likely  to  jeopardize  the  continued 
existence  of  the  northern  right  whale, 
himipback  whale,  fin  whale,  blue  whale. 


sperm  whale,  sei  whale,  leatherback  sea 
turtle,  and  loggerhead  sea  turtle  and  is 
not  likely  to  destroy  or  adversely  modify 
critical  habitat  that  has  been  designated 
for  the  northern  right  whale."  In  Jime 
2000,  formal  consultations  on  the 
lobster  fishery  were  reinitiated.  An 
updated  Biological  Opinion  imder 
Section  7  of  the  ESA  was  issued  for  the 
Federal  American  lobster  fishery  on 
June  14.  2001.  The  updated  Biological 
Opinion  concluded  that  the  Federal 
American  lobster  fishery  is  likely  to 
jeopardize  the  continued  existence  of 
the  western  North  Adantic  right  whale, 
but  is  not  likely  to  destroy  or  adversely   - 
modify  critical  habitat  designated  for 
the  right  whale.  The  Biological  Opinion 
also  concluded  that  the  Federal 
American  lobster  fishery  is  not  likely  to 
jeopardize  the  continued  existence  of 
humpback,  fin.  sei,  blue,  and  sperm 
whales;  or  loggerhead,  Kemp's  ridley, 
green,  leatherback,  and  hawksbill  sea 
turtles.  Following  release  of  the  updated 
Biological  Opinion  on  June  14,  2001,  a 
formal  consultation  was  initiated  on  the 
effects  of  this  proposed  action  on 
endangered  and  threatened  species. 

List  of  Subjects  in  50  CFR  Part  697 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  20.  2001. 
Rebecca  Lent 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  chapter  VI,  part  697, 
is  proposed  to  be  amended  as  follows: 

PART  687-^TLANnC  COASTAL 
FISHERIES  COOPERATIVE 
MANAGEMENT 

1.  The  authority  citation  for  part  697 
continues  to  read  as  follows: 

Audiority:  16  U.S.C.  5101  et  seq. 

2.  In  §  697.4,  paragraphs  (a)(7)(vi) 
through  (xi)  are  added  to  read  as 
follows: 

}  687.4   Vessel  penntts  and  trap  tags. 

(a)*** 

(7)  *  •  * 

(vi)  Participation  requirements  for 
EEZ  Nearshore  Management  Area  4.  For 
fishing  year  2002  and  beyond,  to  fish  for 
lobster  with  lobster  traps  in  EEZ 
Nearshore  Management  Area  4  (Area  4), 
the  owner  of  a  vessel  with  a  Federal 
lobster  permit  must  provide  the 
following  to  the  Regional  Administrator 
within  [45  days  after  the  date  of 
publication  of  the  final  rule]: 

(A)  A  copy  of  the  vessel's  current 
Federal  lobster  permit; 

(B)  Written  documentation 
demonstrating  that  at  least  200  lobster 
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traps  were  set,  allowed  to  soak,  hauled 
back,  and  re-set  in  Area  4  during  a  2- 
consecutive  calendar  month  period  in 
any  calendar  year  (hereinafter,  "the 
qualifying  year")  during  the  period  from 
March  25, 1991,  through  September  1, 
1999  (hereinafter,  "the  qualification 
period")  excluding  the  time  periods  in 
calendar  years  1991  and  1999  that  are 
outside  the  qualification  period  (i.e., 
January  1, 1991,  through  March  24, 
1991,  and  September  2, 1999,  through 
December  31, 1999).  Documentation 
may  include  copies  of  vessel  logbooks; 
permit  applications;  Federal  Fishing 
Vessel  Trip  Reports  (NOAA  Form  88- 
30);  official  state  reporting 
documentation  showing  ibe  number  of 
lobster  traps  fished,  including,  but  not 
limited  to,  state  report  cards,  license 
application  forms,  and  catch  reports;  an 
approved  Federal  Fishing  Vessel  and 
Gear  Damage  Compensation  Fund 
Report  (NOAA  Form  88-176);  andJot 
other  forms  of  credible  documentation; 
and 

(C)  A  signed  affidavit  that  certifies  the 
number  of  individual  lobster  traps  the 
permit  holder  set,  allowed  to  soak, 
hauled  back,  and  re-set  in  Area  4  at  any 
one  time  during  the  chosen  qualifying 
year  must  be  submitted  to  the  Regional 
Administrator  for  use  in  determining 
the  permitted  vessel's  lobster  trap 
allocation.  This  affidavit  must  be 
accompanied  by  credible,  written 
documents  that  corroborate  the  number 
of  individual  lobster  traps  claimed  in 
the  affidavit.  Such  documents  may 
include  the  t)rpes  of  documents 
identified  in  paragraph  (a){7)(vi){B)  of 
this  section.  Documentation  submitted 
to  support  the  affidavit  may  reflect 
activity  during  any  point  within  the 
qualifying  year  and  does  not  necessarily 
need  to  represent  the  2-consecutive 
month  period  used  in  paragraph 
{a)(7)(vi)(B)  of  this  section. 

(vii)  Participation  requirements  for 
EEZ  Nearshore  Management  Area  5.  For 
fishing  year  2002  and  beyond,  to  fish  for 
lobster  with  lobster  traps  in  EEZ 
Nearshore  Management  Area  5  (Area  5), 
the  owner  of  a  vessel  with  a  Federal 
lobster  permit  must  provide  the 
following  to  the  Regional  Administrator 
within  (45  days  after  the  date  of 
publication  of  the  final  rule]: 

(A)  A  copy  of  the  vessel's  current 
Federal  lobster  permit; 

(B)  Written  documentation 
demonstrating  that  at  least  200  lobster 
traps  were  set.  allowed  to  soak,  hauled 
back,  and  re-set  in  Area  5  during  a  2- 
consecutive  calendar  month  period  in 
any  calendar  year  (hereinafter,  "the 
qualifying  year)  during  the  period  from 
March  25, 1991,  through  September  1, 
1999  (hereinafter,  "the  qualification 


period")  excluding  the  time  period  in 
calendar  years  1991  and  1999  that  are 
outside  the  qualification  period  (i.e., 
January  1, 1991,  through  March  24, 
1991,  and  September  2, 1999,  through 
December  31, 1999).  Documentation 
may  include  copies  of  vessel  logbooks; 
permit  applications;  Federal  Fishing 
Vessel  Trip  Reports  (NOAA  Form  88- 
30);  official  state  reporting 
documentation  showing  tibe  number  of 
lobster  traps  fished,  including,  but  not 
limited  to,  state  report  cards,  license 
application  forms,  and  catch  report!;;  an 
approved  Federal  Fishing  Vessel  and 
Gear  Damage  Compensation  Fund 
Report  (NOAA  Form  88-176);  and/or 
other  forms  of  credible  documentation; 
and 

(C)  A  signed  affidavit  that  certifies  the 
number  of  individual  lobster  traps  the 
permit  holder  set,  allowed  to  soak, 
hauled  back,  and  re-set  in  Area  5  at  any 
one  time  during  the  qualifying  year 
must  be  submitted  to  the  Regional 
Administrator  for  use  in  determining 
the  permitted  vessel's  lobster  trap 
allocation.  This  affidavit  must  be 
accompanied  by  credible,  written 
documents  that  corroborate  the  number 
of  individual  lobster  traps  claimed  in 
the  affidavit.  Such  documents  may 
include  the  types  of  documents 
identified  in  paragraph  (a](7)(vii)(B)  of 
this  section.  Documentation  submitted 
to  support  the  affidavit  may  reflect 
activity  during  any  point  within  the 
qualifying  year  and  does  not  necessarily 
need  to  represent  the  2-consecutive 
month  period  used  in  paragraph 
(a)(7)(vii)(B)  of  this  section. 

(viii)  Participation  requirements  for 
EEZ  Offshore  Management  Area  3.  For 
fishing  year  2002  and  beyond,  to  fish  for 
lobster  with  traps  in  EEZ  Offshore 
Management  Area  3  (Area  3),  a  Federal 
lobster  permit  holder  must  provide  the 
following  to  the  Regional  Administrator 
within  [45  days  after  the  date  of 
publication  of  the  final  rule]: 

(A)  A  copy  of  the  vessel's  current 
Federal  lobster  permit; 

(B)  Written  documentation 
demonstrating  that  at  least  200  lobster 
traps  were  set,  allowed  to  soak,  hauled 
back,  and  re-set  in  Area  3  during  a  2- 
consecutive  calendar  month  period  in 
any  calendar  year  (hereinafter,  "the 
qualifying  year")  during  the  period  from 
March  25, 1991,  through  September  1, 
1999  (hereinafter,  "the  qualification 
period")  excluding  the  time  periods  in 
calendar  years  1991  and  1999  that  are 
outside  the  qualification  period  (i.e., 
January  1, 1991,  through  March  24, 
1991,  and  September  2, 1999,  through 
December  31, 1999).  Documentation 
may  include  copies  of  vessel  logbooks; 
permit  applications;  Federal  Fishing 


Vessel  Trip  Reports  (NOAA  Form  88- 
30);  official  state  reporting 
documentation  showing  ^e  number  of 
lobster  traps  fished,  including,  but  not 
limited  to,  state  report  cards,  license 
application  forms,  and  catch  reports;  an 
approved  Federal  Fishing  Vessel  and 
G^ar  Damage  Compensation  Fund 
Report  (NOAA  Form  88-176);  and/or 
other  forms  of  credible  documentation 
that  indicate  that  at  least  200  lobster 
traps  were  set,  allowed  to  soak,  hauled 
back,  and  re-set  in  Area  3  during  a  2- 
consecutive  calendar  month  period  in 
any  chosen  qualifying  year  during  the 
qualification  period. 

(C)  Sales  receipts  or  other  documents 
pertaining  to  the  sale  of  lobsters  and 
indicating  the  landing  of  at  least  25,000 
lb  (11,340  kg)  of  lobster  from  any 
location  during  the  calendar  year  used 
as  the  qualifying  year  from  March  25, 
1991,  through  September  1, 1999,  to 
qualify  to  fish  for  lobster  with  traps 
Area  3;  and 

(D)  A  signed  affidavit  to  NMFS, 
certifying  the  total  number  of  individual 
lobster  traps  the  permit  holder  set, 
allowed  to  soak,  hauled  back,  and  re-set 
in  Area  3  at  any  one  time  during  the 
qualifying  year.  This  affidavit  must  be 
accompanied  by  the  same  or  similar 
type  of  documentation  identified  in 
paragraph  (a)(7)(viii)(B).  Documentation 
submitted  to  support  the  affidavit  may 
reflect  activity  during  any  point  within 
the  qualifying  year  and  does  not 
necessarily  need  to  represent  the  2- 
consecutive  month  period  used  in 
paragraph  (a)(7)(viii)(B)  of  this  section. 

(ix)  Qualifying  year  for  vessels  seeking 
to  fish  for  lobster  with  traps  in  more 
than  one  area  of  Areas  3,  4,  and  5.  Any 
Federal  lobster  permit  holder  appfying 
for  a  lobster  trap  allocation  under  this 
section  who  also  applies  for  a  second  or 
third  lobster  trap  allocation  among 
Areas  3,  4,  and  5,  must  use  the  same 
qualifying  year  for  all  areas,  to  avoid  a 
combined  lobster  trap  allocation  greater 
than  the  number  of  lobster  traps  that  the 
permit  holder  ever  fished  with  any  one 
vessel  in  any  one  year. 

(x)  Notification  of  eligibility  to  fish  for 
lobster  with  lobster  traps  in  2002  in 
Areas  3,  4,  and  5.  (A)  NMFS  will 
attempt  to  notify  all  owners  of  vessels 
for  which  NMFS  has  credible  evidence 
available  that  they  meet  some  or  all  of 
the  qualification  criteria  described  in 
paragraph  (a)(7)(vi).  (a)(7)(vii),  or 
(a)(7)(viii)  of  this  section  and  that  they 
may  qualify  for  a  limited  access 
American  lobster  permit  for  one  or  more 
of  Areas  3,  4,  and/or  5.  Vessel  oivners 
must  still  provide  documentation 
indicating  that  the  vessel  meets  the 
qualification  criteria  for  which  NMFS 
lacks  information,  complete  an  affidavit 
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certiiyiiig  the  total  niunber  of  individual 
lobster  traps  the  permit  holder  set, 
allowed  to  soak,  hauled  back,  and  re-set 
in  Areas  3, 4,  and/or  5  at  any  one  time 
during  the  qualifying  year,  and  apply  for 
a  limited  access  lobster  pennit  for  Areas 
3, 4,  and/or  5  by  April  30,  2002,  to  be 
considered  for  an  Areas  3, 4,  and/or  5 
limited  access  lobster  pennit.  Consistent 
with  paragraph  (a)(7)(ix]  of  this  section, 
any  Federal  lobster  permit  holder 
applying  for  a  lobster  trap  allocation 
under  this  section  who  also  applies  for 
a  second  or  third  lobster  trap  allocation 
among  Areas  3, 4,  and  5,  must  use  the 
same  qualifying  year  for  all  areas  to 
avoid  a  combined  lobster  trap  allocation 
greater  than  the  nimiber  of  lobster  traps 
that  the  pennit  holder  ever  fished  with 
any  one  vessel  in  any  one  year.  In 
addition.  Federal  lobster  permit  holders 
who  elect  to  fish  in  multiple  lobster 
consOTvation  management  areas  are 
requked  under  paragraph  (a)(7](iv)  of 
this  section  to  abide  by  the  most 
restrictive  regulations  of  all  areas 
elected,  regardless  of  which  area  the 
permit  holder  is  fishing  in  at  any  given 
time. 

(B)  If  a  vessel  owner  has  not  been 
notified  that  the  vessel  is  eligible  to  be 
issued  a  limited  access  American  lobster 
permit  for  Areas  3, 4,  and/or  5,  and  the 
vessel  owner  believes  that  there  is 
credible  evidence  that  the  vessel  does 
qualify  under  the  listed  criteria,  the 
vessel  oMmer  must  apply  for  a  limited 
access  American  lobster  permit  for 
Areas  3. 4,  and/or  5  by  April  30,  2002, 
to  fish  for  lobster  with  traps  in  Areas  3, 
4,  and/or  5  after  that  date  and  submit 
documentation  substantiating  that  the 
vessel  meets  the  area  qualification 
criteria  as  described  in  paragraphs 
(aK7)(vi)(A)  and  (B);  (a)(7)(vii)(A)  and 
(B);  and  (aK7)(viu)(A)  through  (C)  of  this 
section;  and  submit  a  signed  affidavit 
certifying  the  total  munber  of  lobster 
traps  he/she  set,  allowed  to  soak,  hauled 
back,  and  re-set  in  Areas  3, 4,  and/or  5 
at  any  one  time  during  the  qualifying 
year  as  described  in  paragraphs 
(a)(7)(vi){C),  (a)(7)(vii)(C).  and 
(a)(7)(viii)P)  of  this  section. 

(xi)  Appeal  of  denial  of  permit  (A) 
Any  applicant  denied  a  limited  access 
American  lobster  permit  for  Areas  3. 4, 
and/or  5,  may  appeal  to  the  Regional 
Administrator  within  30  days  of  the 
date  indicated  on  the  notice  of  denial. 
Any  such  appeal  must  be  in  writing. 
The  only  ground  for  appeal  is  that  the 
Regional  Administrator  ened  in 
comduding  that  the  vessel  did  not  meet 
the  criteria  in  paragraph  (a)(7)(vi),  (vii), 
and/or  (viii)  of  this  section.  The  appeal 
must  set  forth  the  basis  for  the 
applicant's  belief  that  the  Regional 


Administrator's  decision  was  made  in 
enor. 

(B)  Appeal  review.  (J)  The  Regional 
Administrator  will  appoint  a  designee 
who  will  make  the  initial  decision  on 
the  appeal. 

(2)  The  appellant  may  request  a 
review  by  the  Regional  Administrator  of 
the  initial  decision  on  the  appeal  by  so 
requesting  such  a  review  in  writing 
within  30  days  of  the  date  on  the  notice 
of  the  initial  decision  on  the  appeal.  The 
appellant  may  present  his/her 
objections  to  the  initial  decision  on  the 
appeal  at  a  hearing  before  an  officer 
appointed  by  the  Regional 
Administrator.  The  hearing  officer  must 
make  findings  of  fact  and  a 
recommendation  to  the  Regional 
Administrator.  Upon  receiving  the 
findings  andthe  recommendation,  the 
Regional  Administrator  must  decide  on 
the  appeal,  which  will  be  the  final 
decision  of  the  Department  of 
Commerce.  If  the  appellant  does  not 
request  a  review  of  the  initial  decision 
on  the  appeal  within  30  days  of  the  date 
on  the  notice  of  the  initial  decision  on 
the  appeal,  then  the  initial  dadsion  is 
the  final  administrative  action  of  the 
Department  of  Commerce. 

(C)  Status  of  vessels  pending  appeal. 
A  vessel  denied  a  limited  access 
American  lobster  permit  for  Areas  3, 4, 
and/or  5  may  fish  in  Areas  3, 4,  and/or 
5,  provided  that  the  denial  has  been 
appealed,  the  appeal  is  pending,  and  the 
vessel  has  on  board  a  letter  from  the 
Regional  Administrator  authorizing  the 
vessel  to  fish  in  the  area  for  which   ' 
access  is  sought  through  the  appeals 
process,  luiless  otherwise  determined  by 
the  Regional  Administrator.  The 
Regional  Administrator  will  issue  such 
a  letter  for  the  pendency  of  any  appeal. 
This  letter  of  authorization  would  be  the 
final  administrative  action  of  the 
Department  of  Commerce  pending  a 
final  decision  on  the  appeal.  While  the 
appeal  is  pending,  the  vessel  may  fish 
up  to  800  lobster  traps,  unless  the 
vessel's  Federal  lobster  permit  has 
designated  only  Area  3  for  lobster  trap 
fishing,  whereby,  the  vessel  may  fish  up 
to  1,800  lobster  traps  in  Area  3  only.  If 
the  appeal  is  finally  denied,  the 
Regional  Administrator  must  send  a 
notice  of  final  denial  to  the  vessel 
owner:  the  letter  of  authorization  will 
become  invalid  5  days  after  receipt  of 
the  notice  of  denial  or  15  days  after  the 
date  it  is  sent,  whichever  occurs  first. 
***** 

3.  In  §  697.18,  paragraphs  (a),  (b),  and 
(h)  are  revised  to  read  as  follows: 


}  697.18    Lotelar  managMiwnt 


(a)  EEZ  Nearshore  Management  Area 
J.  ct:7.  Nearshore  Management  Area  1  is 
defined  by  the  area,  including  state  and 
Federal  waters  that  are  nearshore  in  the 
Gulf  of  Maine,  boimded  by  straight  lines 
connecting  the  following  points,  in  the 
order  stated,  and  the  coastline  of  Maine, 
New  Hampshire,  and  Massachusetts  to 
the  northernmost  point  of  Cape  Cod: 


Point 

Latitude 

Longitude 

A 

43°58'N. 

57022'  w. 

B 

43°41'  N. 

68°00'W. 

C 

43°12'  N. 

69°00'W. 

D 

42°49'  N. 

69°40'W. 

E 

42015.5'  N. 

70''40'  W. 

F 

42°10'N. 

69°56'W. 

G 

42°05.5'  N. 

70"'14'  W. 

G1 

42<W.25'  N. 

70°17.22'  W. 

G2 

42«02.84'  N. 

70°16.1'W. 

G3 

42°03.35'  N. 

70°14.2'  W. 

From  point  "G3"  along  the  coastline  of  Mas- 
sachusetts, including  the  southwestern  end  of 
the  Cape  Cod  Canal,  continuing  along  the 
coastlines  of  Massachusetts,  New  Ham(»hire, 
Maine,  and  the  seaward  EEZ  boundary  back 
to  Point  A. 

(b)  EEZ  Nearshore  Management  Area 
2.  EEZ  Nearshore  Management  Area  2  is 
defined  by  the  area,  including  state  and 
Federal  waters  that  are  nearshore  in 
Southern  New  England,  bounded  by 
straight  lines  connecting  the  following 
points,  in  the  order  stated: 


Point 

Latitude 

Longitude 

H 

41  "40'  N. 

70''05'W. 

1 

4ri5'  N. 

70"'05'W. 

J 

41°21.5'N. 

69°16.5'  W. 

K 

41°10'N. 

69°06.5'  W. 

L 

40''55'  N. 

68°54'  W. 

M 

40°27.5'  N. 

71°14'W. 

N 

40°45.5'  N. 

71°34'W. 

0 

41''07'N. 

71''43'W. 

P 

41°06.5'  N. 

71''4rW. 

Q 

41  "11. 5' N. 

7r47.25'W. 

R 

41''18.5'N. 

71-54.5' W. 

From  point  "R"  along  the  maritime  boundary 
between  Connecticut  and  Rhode  island  to  the 
coastal  Connecticut/Rhode  Island  boundary 
and  then  back  to  point  "H"  atong  the  Rhode 
Island  and  Massachusetts  coast,  including  the 
northeastem  end  of  the  Cape  Cod  Canal. 


(h)  EEZ  Nearshore  Outer  Cape  Lobster 
Management  Area.  EEZ  Nearshore 
Outer  Cape  Lobster  Management  Area  is 
defined  by  the  area,  including  state  and 
Federal  waters  off  Cape  Cod,  bounded 
by  straight  lines  connecting  the 
following  points,  in  the  order  stated: 


roini 

Latitude 

Longitude 

F 

42°10'N. 

69»56'W. 

G 

42°05.5'N. 

70"14'  W. 

G1 

42°04.25'  N. 

70»17.22'W. 

02 

42»02.84'  N. 

70°16.1'W. 

G4 

41»52'  N. 

70'^7.49'W. 

65 

41°54.46'  N. 

70^)3.99' W. 
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Point 


Latitude 


Longitude 


From  Point  "G5"  akmg  the  outer  Cape  Cod 

coast  to  point  "H" 

H  I  41''40'N.  I  70°05'W. 

HI  I  4ri8'N.  I  70°05'W. 

From  Point  "HI"  along  tfie  eastern  coast  of 

Nantucket  Island  to  Point  "I" 

I  I  41=15' N.  I  70°00'W. 

J  I        41°21.5'N.  I  69°16'W. 

From  Point  "J"  Back  to  Point  "F." 


4.  Section  697.19  is  revised  to  read  as 
follows: 

f  697.19    Trap  limits  and  trap  tag 
requirements  for  vessels  fishing  with 
lobster  traps. 

(a)  Trap  limits  for  vessels  fishing  or 
authorized  to  fish  in  any  Nearshore 
Management  Area.  (1)  Through  April 
30,  2002,  vessels  fishing  in  or  issued  a 
management  area  designation  certificate 
or  valid  limited  access  American  lobster 
permit  specifying  one  or  more  EEZ 
Nearshore  Management  Area(s), 
whether  or  not  in  combination  with  the 
Area  2/3  Overlap,  shall  not  fish  with, 
deploy  in,  possess  in,  or  haul  back  fitim 
such  area  more  than  800  lobster  traps. 

(2)  Beginning  May  1,  2002,  vessels 
fishing  in  or  issued  a  valid  limited 
access  American  lobster  permit 


specifying  one  or  more  of  EEZ 
Nearshore  Management  Areas  1,  2,  or 
the  Outer  Cape  Management  Area, 
regardless  of  whether  it  is  in 
combination  with  the  Area  2/3  Overlap, 
shall  not  fish  with,  deploy  in,  possess 
in,  or  haul  back  from  such  area(s)  more 
than  800  lobster  traps,  except  as  noted 
in  paragraph  (d)  of  this  section. 

(3)  Beginning  May  1,  2002,  vessels 
fishing  in  or  issued  a  management  area 
designation  certificate  or  valid  limited 
access  American  lobster  pennit 
specifying  EEZ  Management  Area  4  may 
not  fish  more  lobster  traps  in  Area  4 
than  the  number  approved  by  the 
Regional  Administrator  pursuant  to  § 
697.4  (a)(7)(vi),  which  will  not  exceed 
1,440  lobster  traps. 

(4)  Beginning  May  1,  2002,  vessels 
fishing  in  or  issued  a  management  area 
designation  certificate  or  valid  limited 
access  American  lobster  pennit 
specifying  EEZ  Management  Area  5  may 
not  fish  more  lobster  traps  in  Area  5 
than  the  number  approved  by  the 
Regional  Administrator  pursuant  to  § 
697.4  {a)(7)(vii),  which  will  not  exceed 
1,440  lobster  traps,  unless  the  vessel  is 
operating  under  an  Area  5  Trap  Waiver 
permit  issued  under  §  697.26.' 

(b)  Trap  limits  for  vessels  fishing  or 
authorized  to  fish  in  the  EEZ  Offshore 


Management  Area.  (1)  Through  April 
30,  2002,  vessels  fishing  only  in  or 
issued  a  management  area  designation 
certificate  or  valid  limited  access 
American  lobster  pennit  specifying  only 
EEZ  Offshore  Management  Area  3,  or, 
specifying  only  EEZ  Offshore 
Management  Area  3  and  the  Area  2/3 
Overlap,  may  not  fish  with,  deploy  in, 
possess  in,  or  haul  back  from  such  areas 
more  than  1,800  lobster  traps. 

(2)  Beginning  May  1,  2002,  for  fishing 
years  2002,  2003,  2004,  2005,  and 
beyond  until  changed,  vessels  fishing 
only  in  or  issued  a  management  area 
designation  certificate  or  valid  limited 
access  American  lobster  permit 
specifying  only  EEZ  Offshore 
Management  Area  3,  or,  specifying  only 
EEZ  Offshore  Management  Area  3  and 
the  Area  2/3  Overlap,  may  not  fish  with, 
deploy  in,  possess  in,  or  haul  back  irom. 
such  areas  more  than  the  number  of 
lobster  traps  indicated  in  Table  1  for  the 
appropriate  fishing  year  with  respect  to 
the  number  of  lobster  traps  approved  by 
the  Regional  Administrator  under  § 
697.4(a)(7)(vii)  for  each  vessel.  Area  3 
lobster  trap  allocations  for  the  initial 
fishing  year,  beginning  May  1,  2002. 
will  not  exceed  2,656  lobster  traps. 


Table  1 .  Area  3  Trap  Reduction  Schedule 


Trap  Altocation  by  Fishing  Year* 

Number  of  Traps  Approved  by  the  Regional  Administrator 

2002 

2003 

2004 

2005  and 

beyond  until 

changed 

1200-1299 

1300-1399 

.1400-1499 

1500-1599 

1600-1699 

1700-1799 

1800-1899 

1900-1999 

2000-2099 

2100-2199 

2200-2299 

2300-2399 

2400-2499 

2500-2599 

2600~2o99 

2/00-2799 

2800-2899         ^ 

2900-2999 

3000-3099 

310(W199 

^3200 

1200 
1200 
1290 
1388 
1467 
1548 
1628 
1705 
1782 
1856 
1930 
2003 
2076 
2197 
2218 
2288 
2357 
2425 
2493 
2575 
2656 

1200 
1200 
1251 
1337 
1423 
1498 
1573 
1644 
1715 
1782 
1849 
1905 
1981 
2034 
2107 
2169 
2230 
2291 
2351 
2422 
2493 

1200 
1200 
1213 
1297 
1380 
1452 
1.523 
1.')89 
1654 
1715 
1776 
1836 
1896 
1952 
2008 
2063 
2117 
2171 
???5 
2288 
2351 

1200 
1200 
1200 
1276 
1352 
1417 
1482 
1549 
1616 
1674 
1732 
1789 
1845 
1897 
1949 
2000 
2050 
2100 
2150 
2209 
226/ 

Trap  alk)catkxis  betow  1 ,200  will  not  be  subject  to  further  reductions. 


(3)  For  example,  if  a  limited  access 
Federal  lobster  permit  holder  elects 
1991  as  the  qualifying  year,  and  is 
assigned  a  fishing  effort  level  of  2,323 
lobster  traps  under  §697.4(a)(7)(viii), 


then  the  lobster  trap  allocation  for  that 
vessel  would  be  2,003  lobster  traps 
diuing  fishing  year  2002  and  would 
decrease  annually  by  incremental 
reductions  until  reaching  a  lobster  trap 


allocation  of  1,789  lobster  traps  in 
fishing  year  2005.  Thus,  each  lobster 
trap  allocation  of  greater  than  1,200 
lobster  traps  will  be  reduced  on  a 
sliding  scale  over  4  years.  The 
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respective  lobster  trap  reductioAS  will 
not  go  below  a  baseline  of  1,200  lobster 
traps.  Each  initial  allocation  in  Area  3 
of  fewer  than  1,200  lobster  traps  will 
remain  at  that  allocation. 

(c)  Lobster  trap  limits  for  vessels 
fishing  or  authorized  to  fish  in  more 
than  one  EEZ  Management  Area.  A 
vessel  owner  who  elects  to  fish  in  more 
than  one  ^P^-7-  Management  Area  may 
not  fish  with,  deploy  in,  possess  in,  or 
haid  back  firom  any  of  those  elected 
management  areas  more  lobster  traps 
than  the  lowest  nimiber  of  lobster  traps 
allocated  to  that  vessel  for  any  one 
elected  management  area.  [ 

(d)  Notwithstanding  any  other 
provision.  lobster  trap  limits  in  New 
Hampshire  state  waters.  Any  vessel 
with  a  Federal  lobster  permit  and  a  New 
Hampshire  Full  Commercial  Lobster 
license  may  fish  up  to  a  maximimi  of 
1,200  lobster  traps  in  New  Hampshire 
state  waters,  as  may  be  authorized  by 
New  Hampshire  lobster  fishery 
regulations.  However,  such  vessel  may 
not  fish,  possess,  deploy,  or  haul  back 
more  than  800  lobster  traps  at  any  one 
time  in  the  Federal  waters  of  EEZ 
Nearshore  Management  Area  1 ,  and  may 
not  fish  more  than  a  combined  total  of 
1,200  lobster  traps  in  the  Federal  and 
New  Hampshire  state  waters  portions  of 
W.7.  Nearshore  Management  Area  1. 
When  fishing  in  the  Federal  waters  of 
EEZ  Nearshore  Management  Area  1,  any 
vessel  with  a  Federal  lobster  permit  may 
not  possess,  deploy,  or  haul  back  lobster 
traps  in  excess  of  die  maximum  number 


of  lobster  traps  specified  at  paragraph 
(a)(2)  of  this  section. 

(e)  Trap  tag  requirements  for  vessels 
fishing  with  lobster  traps.  Any  lobster 
trap  fished  in  Federal  waters  must  have 
a  valid  Federal  lobster  trap  tag 
permanently  attached  to  the  trap  bridge 
or  central  cross-member.  Any  vessel 
with  a  Federal  lobster  permit  may  not 
possess,  deploy,  or  haul  back  lobster 
traps  in  any  portion  of  any  management 
area  that  do  not  have  a  valid,  federally 
recognized  lobster  trap  tag  permanently 
attached  to  the  trap  bridge  or  central 
cross-member. 

(f)  Maximum  Lobster  Trap  Tags 
Authorized  for  Direct  Purchase.  In  any 
fishing  year,  the  maximum  number  of 
tags  authorized  for  direct  purchase  by 
each  permit  holder  is  the  applicable  trap 
limit  specified  in  paragraphs  (a)  and  (b) 
of  this  section  plus  an  additional  10 
percent  to  cover  trap  loss. 

(g)  EEZ  Management  Area  5  Trap 
Waiver  Exemption.  Any  vessel  issued  an 
Area  5  Trap  Waiver  permit  under  § 
697.4(p)  is  exempt  from  the  provisions 
of  this  section. 

5.  In  §  697.25,  paragraphs  (b)  and  (c) 
are  redesignated  as  paragraphs  (c)  and 
(d),  and  new  paragraph  (b)  is  added  to 
read  as  follows: 

§  697.25    Adjustment  to  management 
measures. 

***** 

(b)  Conservation  equivalency 
measures.  A  conservation  equivalency 
measiue  is  defined  as  a  measure 
adopted  by  a  state  that  differs  bom.  the 
specific  requirements  of  the  interstate 


fishery  management  plan,  but  achieves 
the  same  quantified  level  of 
conservation  for  the  resoiuce  under 
management.  Under  this  section,  the 
Regional  Administrator  may  consider 
any  future  recommendations  for 
modifications  to  Federal  regulations 
based  on  conservation  equivalency  that 
are  formally  submitted  to  him/her  in 
writing  by  the  ASMFC  and  that  contain 
the  following  supporting  information: 

(1)  A  description  of  how  Federal 
regulations  should  be  modified; 

(2)  An  explanation  of  how  the 
recommended  measure(s)  would 
achieve  a  level  of  conservation  benefits 
for  the  resource  equivalent  to  the 
applicable  Federal  regulations; 

(3)  An  explanation  of  how  Federal 
implementation  of  the  conservation 
equivalent  measure(s)  would  achieve 
ISFMP  objectives,  be  consistent  with  the 
Magnuson-Stevens  Act  national 
standards,  and  be  compatible  with  the 
effective  implementation  of  the  ISFMP; 
and 

(4)  A  detailed  analysis  of  the 
biological,  economic,  and  social  impacts 
of  the  recommended  conservation 
equivalent  measiu«(s).  After  considering 
the  recommendation  and  the  necessary 
supporting  information,  NMFS  may 
issue  a  proposed  rule  to  implement  the 
conservation  equivalent  measures.  After 
considering  public  conunent,  NMFS 
may  issue  a  final  rule  to  implement 
such  measures. 
***** 

(FR  Doc.  02-142  Filed  1-2-02;  8:45  am) 
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put)iic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agefKy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Notice 

Date  and  T/nje.- January  8,  2002;  11:15 
a.m.-5  p.m. 

Place:  Cohen  Building,  Room  3321, 
330  Independence  Ave.,  SW., 
Washington,  DC  20237. 

Closed  Meeting:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  niunber  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  {5 
U.S.C.  552b.(c)(l)  or  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9)(B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBG  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c)(2)  and  (6)) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  William  Ohlhausen 
at  (202)  401-3736. 

Dated:  December  28,  2001. 
William  Ohlhausen, 
Acting  General  Counsel. 
(PR  Doc.  01-32257  Filed  12-28-01;  4:28  pm] 
BNJJNO  CODE  8230-01-M 


COiMMiSSION  ON  aViL  RIGHTS 

Sunshine  Act  Notice 

agency:  U.S.  Commission  on  Civil 

Rights. 

DATE  AND  TIME:  Friday,  January  11,  2002, 

8:30  a.m. 

PLACE:  Hilton  Washington,  1919 

Connecticut  Avenue,  NW.,  Monroe 

Room,  Washington,  DC  20425. 

STATUS:  Open  to  the  public. 

Agenda 

I.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  December  7, 

2001  Meeting 
in.  Annoimcements 

IV.  Staff  Director's  Report 

V.  State  Advisory  Committee 

Appointments  of  District  of 
Columbia,  Maryland,  Virginia,  and 
West  Virginia 

VI.  Future  Agenda  Items 

9.'30  a.m.    Dociunent  Production 
Hearing  for  the  Education 
Accountability  Project. 

10:00  a.m.    Envirorunental  Justice 
Hearing. 

DebraCarr, 

Deputy  General  Counsel. 

[FR  Doc.  01-32258  Filed  12-28-01;  4:56  pm] 

BILUNG  COOE  6335-OO-H 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-58a-809] 

Circular  Welded  Non-Alloy  Steel  Pipe 
From  the  Republic  of  Korea: 
Reecission  of  Antidumping  Duty 
AdministraUve  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Rescission  of 
Antidumping  Duty  Administrative 
Review. 

SUMMARY:  In  response  to  a  November  30, 
2001  request  made  by  Shinho  Steel  Co., 
a  producer/exporter  from  the  Republic 
of  Korea  of  circular  welded  non-alloy 
steel  pipe,  the  Department  of  Commerce 
published  the  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  from  the 


Republic  of  Korea  for  Shinho  Steel  Co. 
(covering  the  period  November  1,  2000 
to  October  31,  2001).  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews,  66  FR  65470 
(December  19,  2001).  This  review  has 
now  been  rescinded  as  a  residt  of  the 
withdrawal  of  the  request  for  review  by 
Shinho  Steel  Co. 

EFFECTIVE  DATE:  January  3,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Siu^sh  Maniam  or  Andrew  McAllister, 
AD/CVD  Enforcement,  Group  I,  Office  1, 
Import  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0176  or 
(202)  482-1174,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the 
"Act")  by  the  Uruguay  Roimd 
Agreements  Act.  In  addition,  unless 
o^erwise  indicated,  all  citations  to  the 
Department  of  Commerce's 
("Department")  regidations  refer  to  19 
CFR  part  351  (2001). 

Background 

On  November  30,  2001,  Shinho  Steel 
Co.  ("Shinho"),  a  producer/exporter  of 
circular  welded  non-alloy  steel  pipe  in 
the  Republic  of  Korea,  requested  an 
administrative  review  of  the 
antidumping  duty  order  on  circular 
welded  non-alloy  steel  pipe  from  the 
Republic  of  Korea  covering  the  period 
November  1,  2000  to  October  31,  2001. 
In  accordance  with  19  CFR 
351. 221(c)(l)(i),  we  published  the 
initiation  of  the  review  on  December  19, 
2001.  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews,  66  FR  65470.  On  December  19, 
2001,  Shinho  withdrew  its  request  for 
review. 

Rescission  of  Review 

The  Department's  regidations  provide 
that  the  department  will  rescind  an 
administrative  review  if  a  party  that 
requested  a  review  withdraws  the 
request  within  ninety  days  of  the  date 
of  publication  of  the  notice  of  initiation 
of  the  requested  review.  19  CFR 
351.213(d)(1).  Shinho's  request  for 
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review  was  withdrawn  within  the 
ninety-day  deadUne. 

As  a  result  of  the  withdrawal  of  the 
request  for  review  and  because  the 
Department  received  no  other  request 
for  review,  the  Department  is  rescinding 
this  administrative  review. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  .AJK)  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  ihe  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act 
of  1930,  as  amended. 

Dated:  December  26,  2001. 
Richanl  W.  Moreland, 
Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-128  Filed  1-2-02;  8:45  am] 
BHJJNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
IntamaHonal  Trade  Administration 


[A-48e-805] 

Certain  Pasta  From  Turlcey:  Hnai 
Results  of  Antidumping  Duty 
Administrative  Review  and 
Determination  Not  To  Revolce  ttw 
Antidumping  Duty  Order  in  Part 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Results  of 
Antidimiping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  the  Antidumping  Duty  Order  in 
Part:  Certain  Pasta  from  Turkey. 

SUMMARY:  On  Jime  28,  2001,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  certain 
pasta  from  Turkey.  This  review  covers 
the  following  exporters/producers  of 
subject  merchandise:  (1)  Pastavilla 
Makamacilik  Sanajd  ve  Ticaret  A.S. 
(Pastavilla);  and  (2)  Filiz  Gida  Sanayi  ve 
Ticaret  A.S.  (Filiz).  The  period  of  review 
(FOR)  is  July  1, 1999.  through  June  30, 
2000. 

Based  on  our  analysis  of  the 
comments  received,  these  final  results 
diffn  from  the  preliminary  results.  The 
final  results  are  listed  in  the  section 


"Final  Results  of  Review."  For  our  final 
results,  we  have  found  that  during  the 
POR,  Pastavilla  sold  subject 
merchandise  at  less  than  normal  value 
(NV).  In  addition,  we  are  not  revoking 
the  antidumping  order  with  respect  to 
Pastavilla,  because  it  has  not  had  three 
years  of  sales  in  commercial  quantities 
at  less  than  NV.  See  "Determination  Not 
to  Revoke"  section  of  this  notice.  We 
have  also  foimd  that  during  the  POR, 
FiUz  did  not  make  sales  of  the  subject 
merchandise  at  less  than  NV  (i.e.,  it  had 
"zero"  or  de  minimis  dimiping 
margins). 

EFFECTIVE  DATE:  January  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra  or  Lyman  Armstrong, 
AD/CVD  Enforcement,  Office  VI,  Group 
n.  Import  Administration,  Intemationi 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3965  or 
(202)  482-3601,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
imless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  refer  to 
the  regulations  codified  at  19  CFR  part 
351  (2000). 

Case  History 

On  June  28,  2001,  the  Department 
published  the  preliminary  results  of  its 
administrative  review  of  the 
antidumping  duty  order  on  certain  pasta 
from  Turkey.  See  Notice  of  Preliminary 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Certain  Pasta  from  Turkey,  66 
FR  34410  (June  28.  2001)  {Preliminary 
Results).  The  review  covers  two 
manufactiirers/exporters.  The  POR  is 
July  1, 1999,  through  June  30,  2000.  We 
invited  parties  to  comment  on  our 
preliminary  results  of  review.  In 
response  to  the  Department's  invitation 
to  comment  on  the  preliminary  results 
of  this  review.  New  World  Pasta,  a 
petitioner^  in  the  case,  filed  a  case  brief 
on  August  2.  2001.  and  the  respondents 
filed  case  briefs  on  August  6,  2001.  We 
received  rebuttal  briefs  from  New  World 
Pasta  and  Pastavilla  on  August  13,  2001. 


'  The  petitioners  are  Borden  Inc.,  Hershey  Foods 
Corp.  (Hershey  Pasta),  Grocery  Corp  Inc.,  and 
Gooch  Foods,  Inc.  (effective  January  1, 1999, 
Hershey  Pasta  and  Grocery  Corp.,  Inc.  became  New 
World  Pasta,  Inc.). 


A  public  hearing  was  not  held  with 
respect  to  this  review  because  no  party 
requested  one.  On  September  26,  2001, 
respondents  requested  that  the 
Department  extend  its  final  results  in 
order  to  incorporate  in  our  margin 
calculation  programs  the  results  from 
the  most  recently  completed  reviews  of 
the  countervailing  duty  order  on  pasta 
from  Turkey.  On  November  1,  2001,  the 
Department  published  a  notice 
postponing  the  final  results  of  this 
review  until  December  25,  2001  (66  FR 
55160).  The  Department  has  conducted 
this  administrative  review  in 
accordance  with  section  751(a)  of  the 
Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastases,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  tj^ically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags  of  varying 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
caimed  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
effiwhite. 

The  merchandise  subject  to  review  is 
ciuxently  classifiable  under  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  Customs 
purposes,  the  written  description  of  the 
merchandise  subject  to  the  order  is 
dispositive. 

Scope  Rulings 

The  Department  has  issued  the 
following  scope  ruling  to  date: 

(1)  On  October  26, 1998,  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  is  within 
the  scope  of  the  antidiunping  and 
countervailing  duty  orders.  On  May  24, 
1999,  we  issued  a  final  scope  ruling 
finding  that,  effective  October  26, 1998, 
pasta  in  packages  weighing  or  labeled 
up  to  (and  including)  five  poimds  foiu 
ounces  is  within  the  scope  of  the 
antidumping  and  countervailing  duty 
orders.  See  Memorandum  from  John 
Brinkmann  to  Richard  Moreland,  dated 
May  24, 1999,  in  the  case  file  in  the 
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Central  Records  Unit,  main  Commerce 
building,  room  B-099  (the  CRU). 

Determination  Not  To  Revoke 

Pastavilla  has  had  zero  or  de  minimis 
dumping  margins  for  the  previous  two 
review  periods.  See  Notice  of  Final 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Pasta 
from  Turkey  64  FR  69493  (December  13, 
1999);  see  also.  Notice  of  Final  Results 
and  Partial  Recission  of  Antidumping 
Duty  Administrative  Review:  Certain 
Pasta  from  Turlcey  63  FR  68429 
(Deceniber  11, 1998).  However,  as 
shown  in  the  final  results  of  this  review, 
Pastavilla's  weight-averaged  diunping 
margin  is  2.78  percent,  which  is  above 
the  de  minimis  rate  of  0,50  percent.  See 
19  CFR  351.106(c).  Consequently, 
Pastavilla  has  not  made  sales  of  subject 
merchandise  "at  not  less  than  NV  for  a 
period  of  at  least  three  consecutive 
years"  as  required  by  the  Department's 
regulations.  Because  one  of  the 
requirements  to  qualify  for  revocation 
has  not  been  met,  the  Department  has 
not  addressed  the  issues  of  commercial 
quantities  and  whether  the  continued 
application  of  the  antidiunping  duty 
order  is  necessary  to  offset  dtmiping 
with  regard  to  Pastavilla,  Thus,  we 
'  determine  not  to  revoke  this  order  with 
respect  to  Pastavilla. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  Issues  and  Decision  Memorandum 
for  the  Fourth  Antidumping  Duty 
Administrative  Review  (Decision 
Memorandum)  from  Bernard  Carreau, 
Deputy  Assistant  Secretary  for  Import 
Administration,  to  Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration,  dated  concurrently 
with  this  notice,  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised,  and  to 
which  we  have  responded  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandima,  which  is  on  file  in 
the  CRU.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  Web  at 
http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  We 
calciilated  the  export  price  and  normal 


value  using  the  same  methodology 
stated  in  the  Preliminary  Results,  except 
as  follows: 

•  For  the  countervailing  duty  field 
(i.e.,  CVDU)  reported  by  FiUz,  in  the 
preliminary  results,  the  Department 
mistakenly  divided  Filiz's  reported 
figiue  by  one  thousand,  on  the  premise 
that  the  figure  was  reported  in  $/metric 
ton  and  therefore  must  be  converted  to 
$/kilogram.  We  have  corrected  this  error 
by  not  converting  this  field  for  purposes 
of  these  final  results.  In  addition,  we 
have  reevaluated  the  appropriate 
amotmt  of  countervailing  duties 
applicable  to  the  dumping  calculations 
for  Filiz  and  Pastavilla. 

•  The  Department  has  deleted  its  re- 
indexing  of  Pastavilla's  fixed  overhead 
(FOH)  field  and.  instead,  accepted 
Pastavilla's  indexing  of  its  FOH  reported 
in  the  cost  database. 

•  The  Department  corrected  a 
typographical  error  for  the  amount  to  be 
indexed  for  hyper-inflation  for  the 
month  of  August  1999  in  its  affiliated 
party  program. 

These  changes  are  discussed  in  the 
relevant  sections  of  the  Decision 
Memorandum. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  that  the  following  weighted- 
average  percentage  margins  exist  for  the 
period  July  1, 1999,  through  Jxme  30, 
2000: 


Manufacturer/exporter 

Margip 
(percent) 

Filiz  

0.00 

Pastavilla  

2.78 

Assessment  Rate 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b),  we 
have  calculated  exporter/importer- 
specific  assessment  rates  by  aggregating 
the  dumping  margins  for  all  U.S.  sales 
to  each  importer  and  dividing  the 
amoimt  by  the  total  entered  value  of  the 
sales  to  that  importer.  Where  the 
importer-specific  assessment  rate  is 
above  de  minimis,  we  will  instruct 
Customs  to  assess  antidumping  duties 
on  that  importer's  entries  of  subject 
merchandise.  We  will  direct  Customs  to 
assess  the  resulting  percentage  margins 
against  the  entered  Customs  values  for 
the  subject  merchandise  on  each  of  that 
importer's  entries  under  the  order 
during  the  POR. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effiective  upon  publication  of 


this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  certain  pasta  bom  Turkey  entered,  or 
withdrawn'from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  companies  will  be 
the  rates  shown  above,  except  where  the 
margin  is  de  minimis  or  zero  we  will 
instruct  Customs  not  to  collect  cash' 
deposits;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 
less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  51.49 
percent,  the  "All  Others"  rate 
established  in  the  LTFV  investigation. 
See  Notice  of  Antidumping  Duty  Order 
and  Amended  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Pasta  from  Turkey.  61  FR  38545  (July 
24, 1996).  These  deposit  requirements 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presiunption  that  reimbursement  of 
antidimiping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidimiping  duties. 

This  notice  alsoserves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act. 
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Dated:  December  26,  2001. 
Riciuud  W.  Moreland.  | 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix 

List  of  Comments  and  Issues  in  the  Decision 
Memorandimi  1 

Filiz  and  Pastavilla  ' 

1.  Calculation  of  the  Countervailing  Duty 
(CVD)  Field  I 

Pastavilla 

2.  Calculation  of  Warranty  Expense 

3.  Application  of  Negative  Interest  Cost 

4.  Indexing  Fixed  Overhead  Costs 

5.  Revocation  of  the  Antidumping  Duty 
Order  with  Respect  to  Pastavilla 

6.  Clerical  Error  in  the  Affiliated  Party 
Program 

[FR  Doc.  02-126  Filed  1-2-02;  8:45  am) 
■UMQ  CODE  3610-OS-r 

DEPARTMENT  OF  COMMERCE 

InterrMtlonal  Trade  Administration 
[A^75-8iq  I 

Notica  of  Final  Raaulta  of  Antidumping 
Duty  Admbiistrallva  Raviaw,  Partial 
naaclMion  of  Antidumping  Duty 
AdmlnMrallva  Raviaw  and  Ravoeatlon 
of  Antidumping  Duty  Order  in  Part 
Certain  Pasta  From  Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  final  results  of 
antidumping  duty  administrative 
review,  partial  rescission  of 
antidumping  duty  administrative  review 
and  revocation  of  antidimiping  duty 
order  in  part. 

summary:  On  June  28.  2001,  the 
Department  of  Commerce'  (the 
"Department")  pubUshed  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  certain  pasta  from  Italy.  This  review 
covers  the  following  exporters/ 
producers  of  subject  merchandise:  (1) 
Barilla  G.e.R.  F.Ui  S.p.A..  ("Barilla").  (2) 
CO.R.EX  S.p.A.  ("Corex"),  (3)  Delverde 
S.p.A.  and  its  affiliate,  Tanuna  Industrie 
Alimentari  di  Capitanata,  S.r.L. 
(collectively.Ttelverde"),  (4)  Pastificio 
Guido  Ferrara  S.r.l.  ("Ferrara"),  (5) 
Pastificio  F.m  Pagani  S.p.A.("Pagani"), 

(6)  Pastificio  Antonio  Pallante  S.r.l.  and 
its  affiliate,  Industrie  Alimentari 
Molisane  S.r.l.  (collectively.  "Pallante"). 

(7)  P.A.M..  S.r.l.  and  its  affiliate.  Liguori 
(collectively.  "PAM").  (8)  N.  PugUsi  k  F. 
Industria  Paste  Alimentari  S.p.A. 
("Puglisi").  (9)  Pastificio  Riscossa  F.lli 
Mastromauro  S.r.l  ("Riscossa").  and  (10) 
Rummo  S.p.A.  Molino  e  Pastificio 


("Rummo").  The  period  of  review 
("POR")  is  July  1. 1999,  through  Jtme 
30,  2000. 

Based  on  our  analysis  of  the 
comments  received,  these  final  residts 
difi^er  from  the  preliminary  results.  The 
final  residts  are  Usted  in  the  section 
"Final  Results  of  Review."  For  our  final 
results,  we  have  found  that  during  the 
POR,  Barilla,  Ferrara,  Pallante,  PAM, 
and  Riscossa  sold  subject  merchandise 
at  less  than  normal  value  ("NV").  We 
have  also  foimd  that  during  the  POR, 
Corex,  Pagani,  Puglisi  and  Rummo  did 
not  make  sales  of  the  subject 
merchandise  at  less  than  NV  (i.e.,  they 
had  "zero"  or  de  minimis  dumping 
margins).  Based  on  a  decision  of  the 
U.S.  Court  of  Appeals  for  the  Federal 
Circuit,  we  are  rescinding  the  review 
with  respect  to  Delverde.  See 
Determination  to  Rescind  section  of  this 
notice.  In  addition,  we  are  revoking  the 
antidumping  order  with  respect  to 
Corex  and  Puglisi,  based  on  three  years 
of  sales  in  commercial  quantities  at  not 
less  than  NV.  See  Detennination  to 
Revoke  section  of  this  notice. 
EFFECTIVE  DATE:  January  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra  or  Geoftey  Craig,  AD/ 
CVD  Enforcement,  Office  VI,  Group  n. 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  4012, 14th  Street 
and  Constitution  Avenue,  NW.. 
Washington,  DC  20230;  telephone  (202) 
482-3965.  or (202)  482-4161. 
respectively. 


SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1. 1995. 
the  effective  date  of  the  amenchnents 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (2000). 

Background 

On  Jime  28,  2001,  the  Department 
published  the  preliminary  results  of 
administrative  review  of  the 
antidumping  duty  order  on  certain  pasta 
from  Italy.  See  Notice  of  Preliminary 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review  and  Intent  To  Revoke 
Antidumping  Duty  Order  in  Part: 
Certain  Pasta  From  Italy,  66  FR  34414 
Oune  28,  2001)  ["Preliminary  Results"). 
The  review  covers  ten  manufacturers/ 
exporters.  The  POR  is  July  1, 1999, 
through  June  30,  2000.  We  invited 
parties  to  comment  on  our  preliminary 


results  of  review.  We  received  case 
briefs  on  August  6,  2001,  fit)m  Ferrara, 
Pallante,  and  PAM.  On  August  6,  2001, 
Riscossa  submitted  a  letter  with  one 
clerical  error  allegation.  A  public 
hearing  was  not  held  with  respect  to 
this  review.^  On  November  1,  2001,  the 
Department  published  a  notice 
extending  the  final  results  imtil  no  later 
than  December  25,  2001.  See  Certain 
Pasta  from  Italy  and  Turkey:  Extension 
of  Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  66  FR  55160 
(November  1,  2001).  We  also  receiyed  a 
letter  from  PAM  dated  December  5, 
2001.2  The  Depsurtment  has  conducted 
this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  non-egg  dry  pasta 
in  packages  of  five  pounds  (2.27 
kilograms)  or  less,  whether  or  not 
enriched  or  fortified  or  containing  milk 
or  other  optional  ingredients  such  as 
chopped  vegetables,  vegetable  purees, 
milk,  gluten,  diastasis,  vitamins, 
coloring  and  flavorings,  and  up  to  two 
percent  egg  white.  The  pasta  covered  by 
this  scope  is  tjrpically  sold  in  the  retail 
market,  in  fiberboard  or  cardboard 
cartons,  or  polyethylene  or 
polypropylene  bags  of  var3nng 
dimensions. 

Excluded  from  the  scope  of  this 
review  are  refrigerated,  frozen,  or 
canned  pastas,  as  well  as  all  forms  of 
egg  pasta,  with  the  exception  of  non-egg 
dry  pasta  containing  up  to  two  percent 
egg  white.  Also  excluded  are  imports  of 


•  On  July  22,  2001,  PAM  requested  a  hearing. 
However,  instead  the  Department  and  PAM  held  an 
ex  parte  meeting.  See  Memorandum  from  Melissa 
G.  Skinner  to  the  File,  "Ex  Parte  Meeting  with 
Counsel  for  PAM  S.r.l.  in  the  Antidumping  Duty 
Administrative  Review  of  Certain  Pasta  from  Italy." 
dated  August  22.  2001,  on  file  in  the  Central 
Records  Unit,  room  B-099,  of  the  Department's 
main  building  (the  "CRU"). 

2  This  letter  requests  that  the  Department 
combine  shape  categories  5  (short  cuts),  6  (specialty 
short  cuts)  and  7  (soupettes).  PAM  argues  that  the 
Department  has  acknowledged  that  it  erred  with 
respect  to  this  issue  in  the  judicial  review  of  the 
third  administrative  review.  In  its  brief  to  the  Court 
of  International  Trade,  the  Department  stated,  "We 
respectfully  request  that  the  Court  remand  this 
issue  to  Commerce  for  the  limited  purpose  of 
reviewing  the  record  with  regard  to  shape 
categories."  See  United  States'  Memorandum  in 
Opposition  to  Plaintiff's  Motion  for  Judgment 
Pursuant  to  Rjile  56.2,"  dated  November  2,  2001. 
PAM  has  inferred  from  this  statement  that  "this  is 
a  clear  and  unequivocal  statement  in  which  the  U.S. 
concedes  that  it  erred  in  the  original  determination 
in  the  98/99  administrative  review."  Therefore, 
PAM  has  requested  that  the  Department  modify  the 
final  results  of  the  current  review  {i.e.,  combine 
shape  categories  5,  6,  and  7)  in  light  of  the 
Department's  request  to  the  Court  for  a  remand.  To 
the  contrary,  we  simply  requested  from  the  Court 
the  opportunity  "to  review  the  record  with  regard 
to  shape  categories." 
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organic  pasta  from  Italy  that  are 
accompanied  by  the  appropriate 
certificate  issued  by  the  Istituto 
Mediterraneo  Di  Certificazione,  by 
Bioagricoop  Scrl.  by  QC&l  International 
Services,  by  Ecocert  Italia,  by  Consorzio 
per  il  ControUo  dei  Prodotti  Biologici. 
by  Associazione  Italiana  per 
I'Agricoltura  Biologica.  or  by  Codex 
S.R.L. 

The  merchandise  subject  to  review  is 
currently  classifiable  imder  item 
1902.19.20  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
["HTSUS").  Although  the  HTSUS 
subheading  is  provided  for  convenience 
and  Customs  purposes,  the  written 
description  of  the  merchandise  subject 
to  the  order  is  dispositive. 

Scope  Rulings 

The  Department  has  issued  the 
following  scope  rulings  to  date: 

(1)  On  August  25, 1997,  the 
Department  issued  a  scope  ruling  that 
multicolored  pasta,  imported  in  kitchen 
display  bottles  of  decorative  glass  that 
are  sealed  with  cork  or  paraffin  and 
bound  with  raffia,  is  excluded  from  the 
scope  of  the  antidumping  and 
countervailing  duty  orders.  See 
Memorandum  from  Edward  Easton  to 
Richard  Moreland,  dated  August  25, 
1997,  in  the  case  file  in  the  CRU. 

(2)  On  July  30, 1998,  the  Department 
issued  a  scope  ruling,  finding  that 
multipacks  consisting  of  six  one-poimd 
packages  of  pasta  that  are  shrink- 
wrapped  into  a  single  package  are 
within  the  scope  of  the  antidumping 
and  coimtervailing  duty  orders.  See 
Letter  from  Susan  H.  Kuhbach,  Acting 
Deputy  Assistant  Secretary  for  Import 
Administration,  to  Barbara  P.  Sidari, 
Vice  President,  Joseph  A.  Sidari 
Company,  Inc.,  dated  Jidy  30. 1998. 
which  is  available  in  die  CRU. 

(3)  On  October  23, 1997,  the 
petitioners  filed  an  application 
requesting  that  the  Department  initiate 
an  anti-circumvention  investigation  of 
Barilla,  an  Italian  producer  and  exporter 
of  pasta.  The  Department  initiated  the 
investigation  on  December  8, 1997  (62 
FR  65673).  On  October  5, 1998,  the 
Department  issued  its  final 
determination  that  Barilla's  importation 
of  pasta  in  bulk  and  subsequent 
repackaging  in  the  United  States  into 
packages  of  five  pounds  or  less 
constitutes  circiunvention,  with  respect 
to  the  antidumping  duty  order  on  pasta 
frtim  Italy  pursuant  to  section  781(a)  of 
the  Act.  See  Anti-circumvention  Inquiry 
of  the  Antidumping  Duty  Order  on 
Certain  Pasta  from  Italy:  Affirmative 
Final  Determination  of  Circumvention 
of  the  Antidumping  Duty  Order,  63  FR 
54672  (October  13. 1998). 


(4)  On  October  26. 1998.  the 
Department  self-initiated  a  scope 
inquiry  to  determine  whether  a  package 
weighing  over  five  pounds  as  a  result  of 
allowable  industry  tolerances  is  within 
the  scope  of  the  antidumping  and 
coimtervailing  duty  orders.  On  May  24, 
1999,  we  issued  a  final  scope  ruling 
finding  that,  effective  October  26, 1998, 
pasta  in  packages  weighing  or  labeled 
up  to  (and  including]  five  pounds  four 
ounces  is  within  the  scope  of  the 
antidumping  and  countervailing  duty 
orders.  See  Memorandum  from  John 
Brinkmann  to  Richard  Moreland,  dated 
May  24, 1999,  which  is  available  in  the 
CRU. 

The  following  scope  ruling  is 
pending: 

(5)  On  April  27,  2000,  the  Department 
self-initiated  an  anti-circumvention 
inquiry  to  determine  whether  Pagani's 
importation  of  pasta  in  bulk  and 
subsequent  repackaging  in  the  United 
States  into  packages  of  five  poimds  or 
less  constitutes  circumvention,  with 
respect  to  the  antidumping  and 
countervailing  duty  orders  on  pasta 
from  Italy  pursuant  to  section  781(a)  of 
the  Act  and  19  CFR  351.225(b).  See 
Certain  Pasta  from  Italy:  Notice  of 
Initiation  of  Anti-circumvention  Inquiry 
of  the  Antidumping  and  Coimtervailing 
Duty  Orders,  65  FR  26179  (May  5,  2000). 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  U.S.  sales  information 
provided  by  Puglisi's  U.S.  affiliate, 
Rienzi  &  Sons.  We  used  standard 
verification  procedures,  including  an 
examination  of  relevant  sales  and 
financial  records.  Our  verification 
results  are  outlined  in  the  Puglisi 
verification  report  placed  in  die  case  file 
in  the  CRU.  We  revised  certain  sales 
verification  findings.  See  the  Puglisi 
verification  report  and  calculation 
memorandum. 

Determination  To  Rescind 

On  March  12,  2001.  the  U.S.  Court  of 
Appeals  for  the  Federal  Circuit 
("Federal  Circuit")  reversed  a  nding  by 
the  U.S.  Court  of  International  Trade 
("CIT")  and  issued  an  order  remanding 
to  the  err  the  final  determination  of  the 
antidumping  duty  less-than-fafr-value 
("LTFV")  investigation  (covering  the 
period  fit>m  May  1. 1994  through  April 
31, 1995)  on  certain  pasta  from  Italy. 
The  err  subsequently  remanded  the 
case  to  the  Department.  Delverde's 
LTFV  margin  is  now  de  minimis.  See 
Notice  of  Amendment  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value  Pursuant  to  Court  Decision 
and  Revocation  in  Part:  Certain  Pasta 
From  Italy,  66  FR  65889  (December  21, 


2001).  Therefore,  because  Delverde's 
LTFV  margin  is  de  minimis,  Delverde  is 
not  subject  to  suspension  of  liquidation 
and  has  been  excluded  frx>m  the 
antidumping  duty  order  on  Pasta  from 
Italy.  We  are  rescinding  this  review  with 
respect  to  Delverde  because  it  has  been 
excluded  from  the  antidumping  duty 
order. 

Detennination  To  Revoke 

On  July  13,  2000,  and  July  31,  2000, 
Puglisi  and  Ck)rex,  respectively, 
submitted  letters  to  the  Department 
requesting,  pursuant  to  19  CFR 
351.222(b)  and  (e),  revocation  of  the 
antidumping  duty  order  with  respect  to 
their  sales  of  the  subject  merchandise. 
In  accordance  with  19  CFR  351.222(e), 
on  July  31,  2000  and  September  13, 
2000,  respectively,  Puglisi  and  Corex 
submitted  the  required  certifications 
and  agreements  that  they  had  not  sold 
the  subject  merchandise  at  less  than  NV 
for  a  period  of  three  consecutive 
reviews,  which  included  this  review 
period,  and  that  they  sold  the  subject 
merchandise  in  commercial  quantities 
to  the  United  States  during  each  of  these 
three  years.  Puglisi  and  Corex  also  have 
stated  that  they  would  not  sell  the 
subject  merchandise  at  less  than  NV  to 
the  United  States  in  the  future,  and  each 
agreed  to  the  reinstatement  of  the 
antidumping  order  with  respect  to  its 
merchandise,  as  long  as  any  exporter  or 
producer  is  subject  to  the  order,  if  the 
Department  concludes  that  either 
Puglisi  or  Corex  sold  the  subject 
merchandise  at  less  than  NV.  See  19 
CFR  351.222(e)(l)(i)-(iii). 

In  our  preliminary  results,  in 
accordance  with  19  CFR  351.222(f)(2). 
we  stated  our- intent  to  revoke,  in  part, 
the  order  for  certain  pasta  from  Italy  as 
it  pertains  to  Corex  and  Puglisi  sales  of 
the  subject  merchandise.  See 
Preliminary  Results.  No  parties 
submitted  comments  on  either  Puglisi's 
or  Corex's  requests  for  revocation. 

Therefore,  because  Puglisi  has  made 
sales  at  not  less  than  NV  for  three 
consecutive  reviews  in  commercial 
quantities  [see  Memorandum  bom 
Geoffi«y  Craig  to  File.  "Shipments  of 
Pasta  to  the  United  States  by  Puglisi," 
dated  June  21,  2001)  and  because  there 
is  no  evidence  on  the  record  to  indicate 
the  likelihood  of  resumption  of  sales  at 
dumped  prices,  we  are  revoking  the 
antidumping  duty  order,  in  part,  with 
respect  to  subject  merchandise 
produced  or  produced  and  sold  by 
Puglisi.  See  Certain  Welded  Stainless 
Steel  Pipe  From  Taiwan:  Final  Results 
of  Antidumping  Duty  Administrative 
Review  and  Determination  To  Revoke 
Order  In  Part,  65  FR  39367  (June  26, 
2000).  Also,  because  Corex  has  made 
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sales  at  not  less  than  NV  for  three 
consecutive  reviews  in  commercial 
quantities  {see  Memorandum  £rom 
Cindy  Robinson  to  File,  "Shipments  of 
Pasta  to  the  United  States  by  Corex," 
dated  June  21,  2001)  and  because  there 
is  no  evidence  on  the  record  to  indicate 
continued  appUcation  of  the  order  is 
necessary  to  ofiiset  diunping,  we  are 
revoking  the  antidumping  duty  order,  in 
part,  with  respect  to  subject 
merchandise  produced  or  produced  and 
sold  by  Corex.  In  accordance  with  19 
CFR  351.222(f)(3),  we  will  terminate  the 
suspension  of  liquidation  for  Puglisi's 
and  Corex's  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  July  1,  2000 
(the  first  day  after  the  period  under 
review),  and  will  instruct  the  U.S. 
Customs  Service  to  release  any  bond 
and  refund  any  cash  deposit. 

Use  of  Facts  Available 

hi  the  Preliminary  Results,  we  applied 
adverse  facts  available  ("FA")  to 
determine  Barilla's  diunping  margin. 
See  Preliminary  Results,  at  66  FR  34116. 
We  did  not  receive  comments  regarding 
this  issue;  therefore,  pursuant  to  section 
776(a)(2)(A)  of  the  Act,  we  have 
continued  to  apply  adverse  FA  to 
determine  BarUla's  dumping  margin  in 
the  final  results. 

Selection  of  Adverse  FA 

Consistent  with  the  Preliminary 
Results,  in  accordance  with  section 
776(b)  of  the  Act,  we  are  assigning 
Barilla  an  adverse  facts  available  rate  of 
45.59  percent.  See  Id.  We  did  not 
receive  comments  with  respect  to  the 
selection  of  this  rate;  therefore  we  have 
continued  to  apply  the  45.59  percent 
rate  for  Barilla.  > 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  administrative  review  are 
addressed  in  the  "Issues  and  Decision 
Memorandum  for  the  Fourth 
Antidumping  Duty  Admirustrative 
Review"  {"Decision  Memorandum") 
from  Bernard  T.  Carreau.  Deputy 
Assistant  Secretary  for  Import 
Administration,  to  Richard  W. 
Moreland.  Acting  Assistant  Secretary  for 
Import  Administration,  dated 
concurrently  with  this  notice,  Tvhich  is 
hereby  adopted  by  this  notice.  A  list  of 
the  issues  which  parties  have  raised, 
and  to  which  we  have  responded  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
pubhc  memorandiun,  which  is  on  file  in 
the  CRU.  In  addition,  a  complete 


version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  Web  at 
http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Final  Results  of  Review 

As  a  result  of  our  review,  we 
determine  tbat  the  following  weighted- 
average  percentage  margins  exist  for  the 
period  July  1, 1999,  through  Jime  30, 
2000: 


Manufacturer/exporter 


Barilla 

Corex  

Ferrara  ... 
PaganI .... 
Pallante  .. 

PAM  

Puglisi  .... 
Riscossa 
Rummo  .. 


Margin 
(percent) 


45.59 

0 

2.03 

0 

1.78 

4.10 

•0.09 

1.03 

•0.01 


LTFV  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufacttirers 
or  exporters  will  continue  to  be  11.26 
percent,  the  "All  Others"  rate 
established  in  the  LTFV  investigation. 
See  Notice  of  Antidumping  Duty  Order 
and  Amended  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Certain 
Pasta  from  Italy,  61  FR  38547  (July  24, 
1996).  These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 


*0e  minimis. 
Assessment 

The  Department  shall  determine,  and 
Customs  shall  assess,  antidumping 
duties  on  all  appropriate  entries.  In 
accordance  with  19  CFR  351.212(b),  we 
have  calculated  exporter/importer- 
specific  assessment  rates  by  aggregating 
the  diunping  margins  for  all  U.S.  sales 
to  each  importer  and  dividing  the 
amoimt  by  the  total  entered  value  of  the 
sales  to  that  importer.  In  situations  in 
which  the  importer-specific  assessment 
rate  is  above  de  miminis,  we  will 
instruct  Customs  to  assess  antidumping 
duties  on  that  importer's  entries  of 
subject  merchandise.  We  will  direct 
Customs  to  assess  the  resulting 
percentage  margins  against  the  entered 
Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  \mder  the  order  during  the  POR. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  review  for  all  shipments 
of  certain  pasta  from  Italy  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rate  for  the  reviewed  companies  will  be 
the  rates  shown  above,  except  where  the 
margin  is  de  minimis  or  zero  we  will 
instruct  Customs  not  to  collect  cash 
deposits;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  pubUshed  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the  original 


review. 
Notification 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidumping  duties  or 
countervailing  duties  prior  to 
liquidation  of  the  relevant  entries 
dimng  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  doubled  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  M'O  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  are 
sanctionable  violations. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  section  751(a)(1)  and 
777(i)(l)oftheAct. 

Dated:  December  26,  2001. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

.^pendix 

List  of  Comments  and  Issues  in  the 
Decision  Memorandum 

Ferrara 

1.  Billing  adjustments 

2.  CONNUM  construction 

Pallante 

3.  Entered  value  calculation 

4.  Export  subsidy  rate 

5.  Mismatched  CONNUM  and  shape 
product  characteristic 

6.  Level  of  trade 
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PAM 

7.  Cost  of  production  and  constructed 
value  data 

8.  Classification  of  certain  sales  as  U.S. 
sales 

9.  Home  market  sales  used  in  below-cost 
test 

10.  Entry-by-entry  basis 

11.  "Zeroing"  negative  margins 

12.  Startup  adjustment 

13.  Exchange  rate  conversions 

14.  De  minimis  amounts 

15.  Currency  of  transaction 

16.  Level  of  trade  methodology 

17.  Level  of  trade  adjustment 

18.  General  shape  methodology 

19.  Department's  shape  classification  of 
certain  cuts 

20.  Release  of  data 

21.  Inclusion  of  constructed  export  price 
language  in  the  margin  program 

22.  Miscellaneous 

23.  Accuracy  of  final  results 

Riscossa 

24.  Clerical  error 

(FR  Doc.  02-127  Filed  1-2-02;  8:45  am] 
BILLING  CODE  3S10-OS-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Admlniatartion 

[A-570-001] 

Potaaalum  Permanganate  From  the 
Peopla'a  Republic  of  China: 
Preliminary  Resulta  of  Antidumping 
Duty  New  Shipper  Revlaw 

agency:  hnport  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  PreUminary  Results  of 
Antidumping  Duty  New  Shipper 
Review'  of  Potassium  Permanganate 
from  the  People's  Republic  of  China. 

SUMMARY:  The  Department  of  Commerce 
(the  DepartmeUt)  is  conducting  a  new 
shipper  review  of  the  antidumping  duty 
order  on  potassium  permanganate  from 
the  People's  Republic  of  China  (PRC)  in 
response  to  a  request  from  Groupstars 
Chemical  Co.  Ltd.  (Groupstars).  The 
review  covers  the  period  January  1, 
2000  through  December  31,  2000.  "The 
Department  has  preliminarily 
determined  that  the  sale  of  subject 
merchandise  during  the  period  of 
review  (POR)  was  made  below  normal 
value  (NV).  If  the  preliminary  results  are 
adopted  in  our  final  residts  of  review, 
we  will  instruct  the  U.S.  Customs 
Service  (Customs)  to  assess 
antidumping  duties  on  the  entry  imder 
review. 

The  Department  invites  interested 
parties  to  comment  on  the  preliminary 
results. 
EFFECTIVE  DATE:  January  3,  2002. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
Conniff  or  Chris  Brady,  AD/CVD 
Enforcement,  Ofiice  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-1009  and  (202)     . 
482-4406,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended,  (the  Act)  are  references  to  the 
provisions  e&ctive  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act.  In  addition,  unless 
o^erwlse  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (2000). 

Background 

On  January  31 ,  1984,  the  Department 
pubUshed  in  the  Federal  Register  (49 
FR  3897)  the  antidumping  duty  order  on 
potassium  permanganate  from  the  PRC. 
On  January  30,  2001,  in  accordance  with 
section  751(a)(2)(B)  of  the  Act  and 
section  351.214  of  the  Department's 
regulations,  the  Department  received  a 
timely  request  from  Groupstars  to 
conduct  a  new  shipper  review  of  the 
antidumping  order  on  potassium 
permanganate  from  the  PRC. 

Section  351.214(b)  of  the 
Department's  regulations  requires  that 
the  exporter  or  producer  requesting  a 
new  shipper  review  include  the 
following  in  its  request:  (i)  A  statement 
from  such  exporter  or  producer  that  it 
did  not  export  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation  (POI);  (ii)  certification  that, 
since  the  investigation  was  initiated, 
such  exporter  or  producer  has  never 
been  affiliated  with  any  exporter  or 
producer  who  exported  the  subject 
merchandise  to  the  United  States  during 
the  POI;  (iii)  in  an  antidumping 
proceeding  involving  inputs  from  a  non- 
market  economy  (NME)  country,  a 
certification  that  the  export  activities  of 
such  exporter  or  producer  are  not 
controlled  by  the  central  government; 
and  (iv)  dociunentation  establishing:  (a) 
The  date  on  which  the  subject 
merchandise  was  first  entered,  or 
withdrawn  irom  warehouse,  for 
consumption,  or,  if  this  date  cannot  be 
estabUshed,  the  date  on  which  the 
exporter  or  producer  first  shipped  the 
sul^ect  merchandise  for  export  to  the 
United  States;  (b)  the  volume  of  that 
shipment  and  subsequent  shipments; 
and  (c)  the  date  of  the  first  sale  to  an 
unaffiliated  customer  in  the  United 
States.  Groupstars'  new  shipper  review 


request  was  accompanied  by 
information  and  certifications 
establishing  the  date  on  which  the 
company  first  shipped  and  entered 
potassium  permanganate  for 
consumption  in  the  United  States,  the 
volume  of  the  shipment,  and  the  date  of 
first  sale  to  an  unaffiUated  customer  in 
the  United  States.  Also,  Groupstars 
certified  that  it  did  not  export  potassium 
permanganate  from  the  PRC  during  the 
POI  and  was  not  affiliated  with  any 
company  which  had  exported  during 
the  POI.  In  addition,  Groupstars 
certified  that  its  export  activities  are  not 
controlled  by  the  PRC's  central 
government. 

On  February  28,  2001,  the  Department 
initiated  a  new  shipper  review  of 
Groupstars  covering  the  period  January 
1,  2000,  through  December  31,  2000.  See 
Potassium  Permanganate  From  the 
People's  Republic  of  China:  Initiation  of 
Antidumping  New  Shipper  Review,  66 
FR  13895  (March  8,  2001).  On  August 
17,  2001,  the  Department  pubUshed  an 
extension  of  the  deadline  for  completion 
of  the  preliminary  results  of  this  new 
shipper  review  imtil  December  25,  2001. 
See  Potassium  Permanganate  From  the 
People's  Republic  of  China:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Antidumping  New  Shipper  Review,  66 
FR  43183. 

On  March  28,  2001,  the  E)epartment 
issued  its  antidumping  questionnaire  to 
Groupstars.  Groupstars  responded  to  the 
Department's  questionnaire  on  May  11, 
2001  and  June  14,  2001.  Additionally, 
Groupstars  submitted  responses  to  the 
Department's  May,  August  and  October, 
2001  supplemental  questionnaires 
during  May,  August  and  Oct:ober  2001 , 
respectively.  On  September  28,  2001, 
the  Department  provided  aU  interested 
parties  the  opportunity  to  submit  any 
information  which  they  wanted  the 
Department  to  consider  when  valuing 
factors  of  production  (FOP)  in  this  new 
shipper  review.  On  October  14,  2001, 
Groupstars  submitted  publicly  available 
information  and  comments  for 
consideration  in  valuing  the  FOP  used 
in  our  NV  calculations.  On  October  15, 
2001,  petitioner  also  submitted  pubUcly 
available  information  and  comments  for 
this  purpose. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  potassium  permanganate, 
an  inorgamc  chemical  produced  in  free- 
flowing,  technical,  and  pharmaceutical 
grades.  During  the  review  period, 
potassium  permanganate  was 
classifiable  under  item  2841.60.0010  of 
the  Harmonized  Tariff  Schedule  (HTS). 
The  HTS  item  number  is  provided  for 
convenience  and  Customs  purposes. 
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The  written  description  remains 
dispositive.  j 

Verification 

As  provided  in  section  782{i)  of  the 
Act,  we  conducted  a  verification  of  the 
responses  of  Groupstars.  We  used 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufactvuer's  facilities  and 
examination  of  relevant  sales  and 
financial  records.  At  verification,  we 
found  that  the  Groupstars-Jinan  plant, 
one  of  the  two  plants  that  produced  the 
merchandise  which  Groupstars  sold 
diuing  the  POR,  was  not  operating. 
Company  officials  explained  that  other 
than  producing  a  portion  of  the  sale 
under  review  in  July  2000,  and  20 
metric  tons  of  potassium  permanganate 
in  September  2001,  one  month  before 
verification,  the  Groupstars-Jinan  plant 
had  not  produced  any  potassium 
permanganate  due  to  .problems  with 
machinery.  Ehiring  our  tour  of  the  plant, 
we  did  not  observe  any  repairs  being 
performed  on  plant  machinery. 
Moreover,  none  of  the  personnel  that  we 
interviewed  at  the  plant  were  able  to 
recall  when  the  plant  had  last  produced 
potassium  permanganate.  However, 
company  officials  were  able  to  provide 
documentation  to  substantiate  the  FOP 
reported  for  the  Groupstars-Jinan  plant. 
For  the  preliminary  results,  we  have 
used  these  FOP,  as  well  as  the  verified 
FOP  for  Groupstars'  other  supplier,  to 
calculate  the  margin  reported  in  this 
notice.  Complete  information  regardiilg 
our  verification  results  is  in  our 
verification  reports,  which. are  in  the 
public  file  of  the  Central  Records  Unit 
(CRU)  in  room  B099  of  the  main 
Commerce  building. 


Affiliation 

In  its  June  18,  2001  submission  to  the 
Department,  Cams  Chemical  Company, 
the  petitioner  in  this  proceeding,  alleged 
that  Mr.  Eugene  Ji  (also  known  as  Ji  Yue 
Qin),  Groupstars'  owner  during  the 
POR,  has  had  multiple  close  affiliations 
with  producers  and  exporters  of 
potassium  permanganate  covered  by  the 
investigation  in  this  proceeding,  and 
therefore,  pursuant  to  section 
751(a)(2)(B)  of  the  Act,  and  section 
351.214  of  the  Department's  regulations, 
Groupstars  cannot  be  considered  a  new 
shipfier.i  Specifically,  the  petitioner 
alleges  that  Groupstars  is  or  has  been 
affiliated  vnth  investigated  producers 


'  As  noted  previously,  these  provisions  require 
that  an  exporter  or  producer  requesting  a  review 
under  section  751  (a)(2)(B)  of  the  Act  (a  new 
shipper  review]  must  not  have  been  affiliated, 
within  the  meaning  of  section  771(33)  of  the  Act. 
with  any  exporter  or  producer  wlio  exported  the 
subject  merchandise  during  the  POI. 


and  exporters  from  the  PRC  because  in 
1992.  Mr.  Ji  formed  Waterman  Chemical 
Company  Ltd.  (Waterman),  a  U.S. 
company  which  attempted  to  build  a 
potassium  permanganate  plant  in  Baton 
Rouge,  Louisiana  using  PRC  equipment 
and  technology  from  Jinan  Tailu,  the 
PRC  joint  venture  that  in  the  mid-1980's 
took  over  the  Jinan  Huaiyin  plant,  one 
of  the  plants  that  supplied  the  exporter 
examined  in  the  original  investigation. 
In  addition,  the  petitioner  notes  that 
Groupstars  operated  and  produced 
potassium  permanganate  diuing  the 
POR  using  the  facilities  of  the  former 
Jinan  Huaiyin. 

Based  upon  the  questionnaire 
responses  received  from  Groupstars,  and 
our  verification  thereof,  we 
preliminarily  determine  that  Groupstars 
qualifies  for  a  new  shipper  review.  We 
have  determined  that  Groupstars  made 
its  first  sale  or  shipment  of  subject 
merchandise  to  the  United  States  during 
the  POR,  and  that  it  was  not  affiliated 
with  any  exporter  or  producer  that 
previously  shipped  to  the  United  States. 
For  a  complete  discussion  of  this  issue, 
see  the  memorandum  Whether 
Groupstars  Chemical  Co.  Ltd.  Qualifies 
as  a  New  Shipper  from  Holly  A.  Kuga 
to  Bernard  T.  Carreau,  dated  December 
26,  2001,  which  is  in  the  CRU  public 
file. 

Separate  Rates  Determination 

In  proceedings  involving  NME 
coimtries,  the  Department  begins  with  a 
rebuttable  presumption  that  all 
companies  within  the  country  are 
subject  to  government  control  and  thus 
should  be  assessed  a  single  antidumping 
duty  deposit  rate.  It  is  the  Department's 
policy  to  assign  all  exporters  of 
merchandise  subject  to  investigation  in 
a  NME  country  this  single  rate,  unless 
an  exporter  can  demonstrate  that  it  is 
sufficiently  independent  so  as  to  be 
entitled  to  a  separate  rate.  Groupstars ' 
provided  the  separate  rates  information 
requested  by  the  Department  and 
reported  that  its  export  activities  are  not 
subject  to  government  control. 

We  examined  the  separate  rates 
information  provided  by  Groupstars  in 
order  to  determine  whether  the 
company  is  eligible  for  a  separate  rate. 
The  Department's  separate  rates  test 
which  is  used  to  determine  whether  an 
exporter  is  independent  from 
government  control  does  not  consider, 
in  general,  macroeconomic/border-type 
controls,  e.g.,  export  licenses,  quotas, 
and  minimum  export  prices, 
particularly  if  these  controls  are 
imposed  to  prevent  dimiping.  The  test 
focuses,  rather,  on  controls  over  the 
investment,  pricing,  and  output 
decision-making  process  at  the 


individual  firm  level.  See  Certain  Cut- 
to-Length  Carbon  Steel  Plate  from 
Ukraine:  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  62  FR  61754, 
61757  (November  19, 1997);  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276, 
61279  (November  17, 1997). 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  of  its  export 
activities  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
entity  exporting  the  subject 
merchandise  under  a  test  arising  out  of 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China.  56  FR  20588 
(May  6, 1991)  (Sparklers),  as  amplified 
by  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2, 1994)  (Silicon  Carbide). 
In  accordance  with  the  separate  rates 
criteria,  the  Department  assigns  separate 
rates  in  NME  cases  only  if  respondents 
can  demonstrate  the  absence  of  both  de 
jure  and  de  facto  governmental  control 
over  export  activities. 


1.  Absence  of  De  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business 
and  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers.  56  FR  at  20508  (May  6, 1991). 

Groupstars  reported  that  the  subject 
merchandise  was  not  restricted  to  any 
government  Ust  regarding  export 
provisions  or  export  licensing,  and  was 
not  subject  to  export  quotas  during  the 
POR.  Groupstars  submitted  copies  of  its 
business  license  in  its  May  11,  2001 
submission.  See  May  11,  2001 
submission  at  attachment  3.  We  found 
no  inconsistencies  with  Groupstars' 
statement  regarding  the  absence  of 
restrictive  stipulations  associated  with 
its  business  license.  Groupstars 
submitted  copies  of  PRC  legislation 
demonstrating  the  statutory  authority 
for  establishing  the  de  jure  absence  of 
government  control  over  the  company. 
Thus,  we  believe  that  the  evidence  on 
the  record  supports  a  preliminary 
finding  of  de  jure  absence  of 
governmental  control  based  on:  (1)  an 
absence  of  restrictive  stipulations 
associated  with  Groupstars'  business 
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license;  and  (2)  the  applicable 
legislative  enactments  decentralizing 
control  of  PRC  companies. 

2.  Absence  ofDe  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  a 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by  or  are  subject  to  the  approval 
of  a  governmental  agency;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses.  See  Silicon  Carbide,  59  FR  at 
22586-87  (May  2, 1994);  see  also  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  From 
the  People's  Republic  of  China,  60  FR 
22544,  22545  (May  8,  1995). 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Silicon  Carbide,  56  FR  at 
22587  (May  2, 1994).  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determiningAvhether  respondents  are, 
in  fact,  subject  to  a  degree  of 
govenunental  control  which  would 
preclude  the  Department  frttm  assigning 
separate  rates. 

Groupstars  reported  that  it  determines 
its  prices  for  sales  of  the  subject 
merchandise  based  on  the  cost  of  the 
merchandise,  movement  expenses, 
overhead,  profit,  and  the  market 
situation  in  the  United  States.  Moreover, 
Groupstars  stated  that  it  negotiated  the 
price  directly  with  its  customer.  Also, 
Groupstars  claimed  that  its  prices  are 
not  subject  to  review  or  guidance  from 
any  governmental  organization.  In 
addition,  the  record  indicates  that 
Groupstars  has  the  authority  to  negotiate 
and  sign  contracts  and  other 
agreements.  Further,  Groupstars  claimed 
that  its  negotiations  are  not  subject  to 
review  or  guidance  &t)m  any 
governmental  organization.  Finally, 
there  is  no  evidence  on  the  record  to 
suggest  that  there  is  any  governmental 
involvement  in  the  negotiation  of 
contracts. 

Furthermore,  Groupstars  reported  that 
it  has  autonomy  in  making  decisions 
regarding  the  selection  of  management. 
Groupstars  claimed  that  its  selection  of 
management  is  not  subject  to  review  or 


guidance  from  any  governmental 
organization  and  there  is  no  evidence  on 
the  record  to  suggest  that  there  is  any 
governmental  involvement  in  the 
selection  of  Groupstars'  management. 

Finally,  Groupstars  reported  that  it 
retains  the  proceeds  of  its  export  sales, 
it  uses  profits  according  to  its  business 
needs,  and  its  management  determines 
how  to  allocate  profits.  There  is  no 
evidence  on  the  record  to  suggest  that 
there  is  any  governmental  involvement 
in  decisions  regarding  disposition  of 
profits  or  financing  of  losses.  Therefore, 
we  find  that  the  evidence  on  the  record 
supports  a  preliminary  finding  of  de 
facto  absence  of  governmental  control 
based  on  record  statements  and 
supporting  documentation  showing 
that:  (1)  Groupstars  sets  its  own  export 
prices  independent  of  the  government 
and  without  the  approval  of  a 
government  authority;  (2)  Groupstars 
has  the  authority  to  negotiate  and  sign 
contracts  and  other  agreements;  (3) 
Groupstars  has  autonomy  from  the 
government  regarding  the  selection  of 
management;  and  (4)  Groupstars  retains 
the  proceeds  from  its  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses. 

The  evidence  placed  on  the  record  of 
this  investigation  by  Groupstars 
demonstrates  an  absence  of  government 
control,  both  in  law  and  in  fact,  with 
respect  to  its  exports  of  the  merchandise 
imder  investigation,  in  accordance  with 
the  criteria  identified  in  Sparklers  and 
Silicon  Carbide.  Therefore,  for  the 
purposes  of  this  preliminary 
determination,  we  are  granting  a 
separate  rate  to  Groupstars. 

Normal  Value  Comparisons 

To  determine  whether  the 
respondent's  sale  of  subject 
merchandise  was  made  at  less  than 
normal  value,  we  compared  the 
constructed  export  price  (CEP)  to  the 
NV,  as  described  in  the  Constructed 
Export  Price  and  Normal  Value  sections 
of  this  notice,  below. 

Constructed  Export  Price 

For  all  sales  made  by  Groupstars  to 
the  United  States,  we  used  CEP  in 
accordance  with  section  772(b)  of  the 
Act.  Section  772(b)  of  the  Act  defines 
CEP  as  the  price  at  which  the  subject 
merchandise  is  first  sold  in  the  United 
States  before  or  after  the  date  of 
importation,  by  or  for  the  account  of  the 
producer  or  exporter  of  the 
merchandise,  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  an 
unaffiliated  purchaser,  as  adjusted 
imder  sections  772(c)  and  (d)  of  the  Act. 


We  calculated  CEP  based  on  the 
packed  prices  from  Groupstars  Chemical 
L.L.C.  (Groupstars  LLC)  (Groupstars' 
affiliated  U.S.  reseller)  to  the  first 
unaffiliated  U.S.  customer.  We  made 
deductions,  where  appropriate,  from  the 
starting  price  for  foreign  inland  freight, 
foreign  brokerage  and  handling,  ocean 
freight,  U.S.  Customs  charges,  and  U.S. 
brokerage.  Foreign  inland  freight, 
foreign  brokerage  and  handling,  and 
ocean  freight,  were  provided  by  NME 
vendors,  and  thus,  we  based  the 
deductions  for  these  movement  charges 
on  siuTogate  values  as  discussed  below. 
In  accordance  with  772(d)(1)  of  the  Act, 
we  deducted  from  the  starting  price 
those  selling  expenses  that  related  to 
economic  activity  in  the  United  States. 
In  accordance  with  section  772(d)(3)  of 
the  Act,  we  deducted  from  the  starting 
price  an  amount  for  profit.  For 
additional  information  regarding  these 
adjustments,  see  the  calculation 
memorandum  from  John  Connifi'  to  the 
File  dated  December  26,  2001  which  is 
in  the  CRU  public  file. 

We  valued  foreign  brokerage  and 
handling  using  the  Indian  values  that 
were  reported  in  the  public  version  of 
the  questionnaire  response  placed  on 
the  record  in  Certain  Stainless  Steel 
Wire  Rod  from  India;  Final  Results  of 
Antidumping  Duty  Administrative  and 
New  Shipper  Review.  65  FR  31302  (May 
17,  2000).  We  valued  ocean  freight  using 
the  international  freight  expense 
reported  in  the  public  version  of  the 
questionnaire  response  that  the  Viraj 
Group  submitted  in  the  stainless  steel 
wire  rod  from  India  review  covering  the 
period  December  1996  through 
November  1997.  See  Certain  Stainless 
Steel  Wire  Rod  from  India;  Final  Results 
of  Antidumping  Duty  Administrative 
and  New  Shipper  Reviews  64  FR  856 
(January  6, 1999).  We  identify  the 
source  used  to  value  foreign  inland 
&«ight  in  the  Normal  Value  section  of 
this  notice,  below.  We  accounted  for 
inflation  or  deflation  between  the  time 
period  that  the  values  for  movement 
charges  were  in  effect  and  the  POR,  as 
described  below  in  the  Normal  Value 
section  of  this  notice. 

Use  of  Facts  Otherwise  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  or  any  other 
person:  "(B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782 
*  *  *  or  (D)  provides  such  information 
but  the  information  cannot  be  verified 
as  provided  in  section  782(i),  the 
[Department]  *  *  *  shall,  subject  to 
section  782(d),  use  the  facts  otherwise 
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available  in  reaching  the  applicable 
determination  under  this  title." 

The  Department  was  unable  to  verify 
the  total  amount  of  indirect  selling 
expenses  incurred  by  Groupstars  LLC 
during  the  POR.  At  verification,  the 
Department  found  that  Mr.  Ji  paid  for 
certain^direct  selling  expenses 
incurred  on  Groupstars  LLCs  behalf 
using  both  his  personal  funds  and  the 
funds  of  New  Phoenix  Ltd.  (New 
Phoenix),  a  company  which  he  wholly 
owns.  See  US  Verification  Report  at  8. 
Thus,  not  all  of  Groupstars  LLC's 
indirect  selling  expenses  were  reported 
in  the  company's  financial  statement.  At 
verification,  Mr.  Ji  identified  certain 
expenses  [e.g.,  rent)  that  did  not  appear 
on  the  company's  financial  statement 
and  provided  documents  to  substantiate 
the  amoimt  of  such  expenses.  In 
addition,  Mr.  Ji  provided  the 
Department  with  access  to  his  personal 
records  and  the  records  of  New  Phoenix. 
However,  the  record  keeping  systems  he 
employed  did  not  allow  Department 
officials  to  identify  which  expenses 
related  to  Groupstars  LLC.  Because 
Groupstars  LLC  failed  to  provide  the 
information  the  Department  requested 
in  the  form  and  manner  requested,  and 
because  we  could  not  verify  the 
information  as  provided,  we  find  that 
the  use  of  foots  otherwise  available  is 
appropriate.  As  facts  available,  we 
allocated  a  portion  of  New  Phoenix's 
expenses  to  Groupstars  LLC  For  further 
discussion  of  this  issue,  see  the 
calculation  memorandiun  from  John 
Conniff  to  the  File  dated  December  26, 
2001  which  is  in  the  CRU  pubUc  file. 

Normal  Vahie 

For  exports  from  NME  countries, 
section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  NV 
using  a  FOP  methodology  if:  (1)  the 
subject  merchandise  is  exported  from  a 
NME  country,  and  (2)  available 
information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third-coimtry  prices,  or 
constructed  value  pursuant  to  section 
773(a)  of  the  Act.  Section  351.408  of  the 
Department's  regidations  sets  forth  the 
methodology  used  by  the  Department  to 
calculate  the  NV  of  merchsmdise 
exported  from  NME  countries.  In  every 
case  conducted  by  the  Department 
involving  the  PRC,  the  PRC  has  been    -* 
treated  as  a  NME.  Because  none  of  the 
parties  to  this  proceeding  contested 
such  treatment,  we  calculated  NV  in 
accordance  with  section  773(c)(3)  and 
(4)  of  the  Act  and  section  351.408(c)  of 
the  Department's  regulations. 

In  accordance  with  section  773(c)(3) 
of  the  Act,  the  FOP  utilized  in 
producing  potassium  permanganate 


include,  but  are  not  limited  to:  (1)  Hours 
of  labor  required;  (2)  quantities  of  raw 
materials  employed;  (3)  amoxmts  of 
energy  and  other  utilities  consumed; 
and  (4)  representative  capital  costs, 
including  depreciation.  In  accordance 
with  section  773(c)(4)  of  the  Act,  the 
Department  valued  the  FOP,  to  the 
extent  possible,  using  the  costs  of  the 
FOP  in  a  market  economy  that  is  (1)  at 
a  level  of  economic  development 
comparable  to  the  PRC,  and  (2)  a 
significant  producer  of  comparable 
merchandise.  We  determined  that  India 
is  comparable  to  the  PRC  in  terms  of  per 
capita  gross  national  product  and  the 
national  distribution  of  labor. 
Furthermore,  India  is  a  significant 
producer  of  comparable  merchandise. 
See  Memorandiun  From  Jeff  May, 
Director,  Office  of  Policy,  to  Holly  Kuga, 
Senior  Office  Director.  AD/CVD 
Enforcement,  dated  July  31,  2001,  which 
is  in  the  CRU  public  file. 

In  accordance  with  section  773(c)(1) 
of  the  Act,  for  pvuposes  of  calculating 
NV,  we  attempted  to  value  the  FOP 
using  surrogate  values  that  were  in 
effect  during  the  POR.  However,  when 
we  were  imable  to  obtain  surrogate 
values  in  effect  during  the  POR,  we 
adjusted  the  values,  as  appropriate,  to 
accoimt  for  inflation  or  deflation 
between  the  effective  period  and  the 
POR.  We  calculated  the  inflation  or 
deflation  adjustments  for  all  factor 
values,  except  labor,  using  the 
wholesale  price  indices  (WPI)  for  India 
as  published  in  the  International 
Monetary  Fund's  (IMF)  publication. 
International  Financial  Statistics.  We 
valued  the  FOP  as  follows: 

(1)  We  valued  the  direct  materials, 
potassiiun  hydroxide  and  manganese 
dioxide  using  the  rupee  per  metric  ton 
or  rupee  per  kilogram  value  of  imports 
that  entered  India  during  the  months  of 
January-February  and  April-December 
2000,  as  published  in  the  Monthly 
Statistics  of  the  Foreign  Trade  of  India, 
Volume  n — Imports  (Indian  Import 
Statistics).^ 

(2)  We  valued  salt  using  the  rupee  per 
kilogram  value  of  imports  that  entered 
India  diuing  the  months  of  January- 
February  and  April-December  2000,  as 
published  in  Indian  Import  Statistics. 

(3)  We  valued  coal  using  the  rupee 
per  metric  ton  or  rupee  per  kilogram 
value  of  imports  that  entered  India 
during  the  months  of  January-February 
and  April-December  2000,  as  published 
in  Indian  Import  Statistics. 

(4)  We  valued  electricity  using  the 
1997  Indian  electricity  prices  for 
industrial  use  as  reported  by  the 


^  For  each  of  the  FOP,  we  were  unable  to  find 
Indian  import  statistics  for  March  2000. 


International  Energy  Agency  (lEA).  as 
adjusted  for  inflation.  This  rate  is 
available  in  the  lEA  publication  Energy. 
Prices  and  Taxes,  2nd  Quarter  2000. 

(5)  We  valued  labor  using  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 
This  rate  is  identified  on  the  Import 
Administration's  Web  site.  See  http:// 
ia.ita.doc.gov/wages. 

(6)  We  derived  ratios  for  factory 
overhead,  selling,  general  and 
administrative  (SG&A)  expenses,  and 
profit  using  information  reported  for 
1992-1993  in  the  fleserve  Bank  of  India 
Bulletin  of  January  1997.  This  is  the 
most  recent  information  that  we  were 
able  to  obtain.  Using  the  information 
from  the  fleserve  Bank  of  India  Bulletin, 
we  were  able  to  calciilate  factory 
overhead  as  a  percentage  of  direct 
materials,  labor,  and  energy  expenses; 
SG&A  expenses  as  a  percentage  of  the 
total  cost  of  manufactiuing;  and  profit  ^s 
a  percentage  of  the  siun  of  the  total  cost 
of  manufacturing  and  SG&A  expenses. 

(7)  We  valued  packing  materials, 
including  pallets  and  steel  drums  using 
the  rupee  per  piece  or  rupee  per 
kilogram  value  of  imports  that  entered 
India  during  the  months  of  January- 
February  and  April-December  2000,  as 
published  in  Indian  Import  Statistics. 

(8)  We  used  the  following  sources  to 
value  truck  and  rail  freight  services 
incurred  to  transport  the  finished 
product  to  the  port  and  direct  materials, 
packing  materials,  and  coal  from  the 
suppliers  of  the  inputs  to  Groupstars: 

Truck  Frei^t  We  valued  truck  freight 
services  using  the  1999  rate  quotes 
reported  by  Indian  freight  companies. 
See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Bulk 
Aspirin  From  the  People's  Republic  of 
China,  65  FR  33805  (May  25,  2000). 

Rail  Freight:  We  valued  rail  freight 
services  using  the  April  1995  rates 
published  by  the  Indian  Railway 
Conference  Association,  as  adjusted  for 
inflation. 

(9)  We  used  the  following  soiu-ces  to 
value  ocean  freight  and  marine 
insurance  services  incurred  to  transport 
the  finished  product  to  the  port  and 
direct  materials,  packing  materials,  and 
coal  from  the  suppliers  of  the  inputs  to 
Groupstars: 

Ocean  Freight:  We  valued  ocean 
freight  services  using  the  1997  rate 
quotes  reported  by  the  Viraj  Group  in 
Certain  Stainless  Steel  Wire  Rod  from 
India;  Notice  of  Preliminary  Results  of 
the  Administrative  and  New  Shipper 
Review,  63  FR  48184. 

Marine  Insurance:  We  valued  marine 
insurance  using  the  1997  rate  quotes 
reported  by  the  Viraj  Group  in  Certain 
Stainless  Steel  Wire  Rod  from  India; 
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Notice  of  Preliminary  Results  of  the 
Administrative  and  New  Shipper 
Review,  63  FR  48184.  For  further 
discussion  of  the  surrogate  values  used 
in  this  review,  see  Memorandum  From 
Chris  Brady  to  the  File  Regarding 
Surrogate  Values  Used  for  the 
Preliminary  Results  of  the  New  Shipper 
Review  of  Potassium  Permanganate 
from  the  People's  Republic  of  China. 
dated  December  26,  2001,  which  is  in 
the  CRU  public  file.. 

Preliminary  Results  of  Review 

As  a  result  of  oiu-  review,  we 
preliminarily  determine  that  the 
following  weighted-average  percentage 
dumping  margin  exists  for  the  period 
January  1,  2000  through  December  31, 
2000: 

Exporter/Manufacturer 

Margin  (percent) 

Groupstars  Chemical  Co.,  Ltd.^:  262.90. 


The  Department  will  disclose  the' 
calculations  it  performed  in  this  review 
to  the  parties  in  this  proceeding  within 
five  days  of  the  date  of  publication  of 
this  notice  in  accordance  with  19  CFR 
351.224(b). 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice  in  accordance  with  section 
351.310(c)  of  the  Department's 
regulations.  Any  hearing  would 
normally  be  held  37  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
a  written  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870, 14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Requests  for  a 
public  hearing  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
niunber;  (2)  the  number  of  participants; 
and,  (3)  to  the  extent  practicable,  an 
identification  of  the  argvunents  to  be 
raised  at  the  hearing.  Unless  otherwise 
notified  by  the  Department,  interested 
parties  may  submit  case  briefs  within  21 
days  of  the  date  of  pubUcation  of  this 
notice  in  accordance  with  351.309(c)(ii) 
of  the  Department's  regulations.  As  part 


'  Although  the  new  shipper  review  was  initiated 
on  Groupstars  Chemical  Co.,  Ltd.  ("Shandong")  (66 
FR  13895,  March  8,  2001),  it  was  later  clarified  by 
respondent's  counsel  that  the  correct  name  should 
be  Groupstars  Chemical  Co..  Ltd. 


of  the  case  brief,  parties  are  encouraged 
to  provide  a  siunmary  of  the  arguments 
not  to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  must 
be  filed  within  five  days  after  the  case 
brief  is  filed.  Fiulher,  we  would 
appreciate  it  if  parties  submitting 
written  comments  would  provide  the 
Department  with  an  additional  copy  of 
the  public  version  of  any  such 
comments  on  diskette.  If  a  hearing  is 
held,  an  interested  party  may  make  an 
affirmative,  presentation  only  on 
ai]guments  included  in  that  party's  case 
brief  and  may  make  a  rebuttal 
presentation  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

Assessment 

The  Department  will  issue  the  final 
results  of  this  new  shipper  review, 
which  will  include  the  results  of  its 
analysis  of  issues  raised  in  the  briefs, 
within  90  days  from  the  date  of  this 
preliminary  result,  unless  the  time  limit 
is  extended.  Upon  completion  of  this 
new  shipper  review,  the  Department 
shall  determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidiunping  duties 
on  all  appropriate  entries.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  U.S.  Customs 
Service  upon  completion  of  this  review. 
For  assessment  piuposes,  we  calculated 
importer-specific  assessment  rates  for 
potassium  permanganate  from  the  PRC. 
We  divided  the  total  dumping  margin 
(calculated  as  the  difference  between 
NV  and  CEP)  for  the  importer  by  the 
entered  value  of  the  reviewed  sale. 
Where  the  importer-specific  assessment 
rate  is  above  de  minimis,  we  will  direct 
U.S.  Customs  to  assess  the  resulting  ad 
valorem  rate  against  the  entered  value  of 
the  entry  of  the  subject  merchandise  by 
that  importer  during  the  POR. 

Cash  Deposit 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  review  for  all 
shipments  of  potassiiun  permanganate 
irom  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided    ■ 
for  by  section  751(a)(2)(C)  of  the  Act:  (1) 
The  cash  deposit  rate  for  the  reviewed 
firm  will  be  the  rate  established  in  the 
final  results  of  this  review;  (2)  for 
previously-reviewed  PRC  and  non-PRC 
exporters  with  separate  rates,  the  cash 
deposit  rate  will  be  the  company- 
specific  rate  established  for  the  most 
recent  period;  (3)  for  all  other  PRC 


exporters,  the  rate  will  be  the  current 
PRC-wide  rate,  128.94  percent;  and  (4) 
for  all  other  non-PRC  exporters  of 
subject  merchandise  from  the  PRC,  the 
cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter. 

Notification 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
thefr  responsibility  under  Sec. 
351.402(f)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  new  shipper  review  and  this 
notice  are  published  in  accordance  with 
sections  751(a)(2)(B)  and  777(i)(l)  of  die 
Act. 

Dated:  December  26,  2001. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary,  for  Import 
Administration. 

[FR  Doc.  02-125  Filed  1-2-02:  8:45  am) 
BHJJING  CODE  3S10-O8-4> 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

United  States-Egypt  Presidents' 
Council:  Meml>ership 

AGENCY:  International  Trade 
Administration,  Commerce. 

ACTION:  Amendment  to  Notice  of 
Membership  Opportunity:  Extension  to 
deadline  for  applications. 

summary:  The  International  Trade 
Administration  of  the  U.S.  Department 
of  Commerce  established  and  monitors 
the  activities  of  the  U.S.-Egypt 
Presidents'  Council.  The  purpose  of  the 
Council  is  to  provide  a  forum  through 
which  American  and  Egyptian  private 
sector  representatives  can  provide 
advice  and  counsel  to  both 
governments.  The  Federal  Register 
published  a  notice  of  membership 
opportunities  for  American  business 
representatives  on  the  U.S.  side  of  the 
Council  on  November  19.  2001.  The 
deadline  was  December  28,  2001.  This 
notice  hereby  extends  the  deadline  by 
which  applications  must  be  received. 

DATES:  In  order  to  receive  full 
consideration,  requests  must  be  received 
no  later  than:  Friday.  January  25,  2002. 
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ADDRESSES:  Please  send  your  requests 
for  consideration  to  Maram  R.  Talaat, 
Egypt  Desk  Officer,  Office  of  the  Middle 
East,  U.S.  Department  of  Commerce  by 
fax  on  202-482-0878  and  by  mail  to 
Room  H-2029B,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230. 
FOR  FURTHER  MFORMATION,  CONTACT: 
Maram  R.  Talaat,  Office  of  the  Middle 
East,  Room  H-2029B,  U.S.  Department 
of  Commerce,  Washington,  D.C.  20230, 
phone:  202-482-3752. 
SUPPLEMENTARY  INFORMATION:  This 
amends  the  notice  of  membership 
opportunities  on  the  U.S.-Egypt 
Presidents'  Council  published  in  the 
Federal  Register  on  November  19,  2001 
(66  FR  57937-57938). 

Dated:  December  27,  2001. 
Cherie  A.  Loustaanau, 

Director,  Office  of  the  Middle  East. 
IFR  Doc.  02-82  Filed  1-2-02;  8:45  ami 
HUMG  CODE  3S10-OA-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoapherlc 
Adniiniatratlon 


[LO.  121401A] 


AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administrati(Xi  (NOAA), 

Commerce. 

ACTION:  Receipt  of  appUcations  for  two 

research  permits  (1355, 1356). 

SUMMARY:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  under  the  Endangered  Species 
Act  (ESA):  NMFS  Ras  received  an 
application  for  a  scientific  research 
permit  from  Mr.  Eugene  Greer,  of 
Columbia  Environmental  Research 
Center  (CERC)  and  NMFS  has  received 
an  application  for  a  scientific  research 
permit  from  Mr.  Michael  J.  Bresette,  of 
Inwater  Research  Group  Inc. 
DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  must  be  received  at  the 
appropriate  address  or  fax  mmiber  no 
later  than  5  p.m.  eastern  standard  time 
on  February  4,  2002. 
ADDRESSES:  Written  comments  on  any  of 
the  new  appUcations  or  modification 
requests  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the  application 
or  modification  request.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 


or  the  Internet.  The  applications  and 
related  documents  are  available  for 
review  in  the  indicated  office,  by 
appointment: 

Permits,  Conservation  and  Education 
Division,  F/PRl,  1315  East  West 
Highway,  Silver  Spring,  MD  20910 
(phone:  301-713-2289,  fax:  301-713- 
0376). 

Documents  may  also  be  reviewed  by 
appointment  in  the  Office  of  Protected 
Resources,  F/PRl,  NMFS.  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3226  (phone:  301-713-2289). 
FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Becker,  Silver  Spring,  MD 
(phone:  301-713-2319,  fax:  301-713- 
0376,  e-mail:  Lillian.Beckei@noaa.gov) 
SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA),  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  piuposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  imder 
section  10(a)(1)(A)  of  the  ESA. 
Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildhfe  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  Usted  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
appUcation  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
simmiaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 

Sea  turtles 

Threatened  and  endangered  green 
turtle  [Chelonia  mydas) 

Endangered  hawksbill  turtle 
[Eretmochelys  imbricata) 

Endangered  Kemp's  ridley  turtle 
(Lepidochelys  kempii) 

'Threatened  loggerhead  turtle  [Caretta 
caretta) 


Fish 

Endangered  shortnose  sturgeon 
(Acipenser  brevirostrum) 

New  Applications  Received 

AppUcation  1355 

The  applicant  proposes  to  test  the 
effects  of  the  ambient  levels  of 
discharged  waste  foimd  in  the  waters  of 
North  Carolina  on  the  growth  and 
siuvival  of  shortnose  sturgeon  fry. 
Preliminary  results  of  acute  toxicity 
tests  indicate  these  species  are  among 
the  more  sensitive  fish  relative  to 
contaminant  effects,  indicating  the 
importance.of  testing  the  hypothesis 
that  water  quality  may  be  a  limiting 
fector  to  the  species  recovery.  Up  to 
3.000  fry  will  be  placed  into  water 
shipped  in  from  the  rivers  of  North 
Carolina  and  observed  for  growth  and 
survival. 

Application  1356 

The  appUcant  proposes  to  investigate 
the  demographic  composition  and 
genetic  origin  of  sea  turtles  within  the 
Key  West  National  Wildlife  Refuge.  This 
will  be  done  by  the  capturing  of  up  to 
100  green,  100  loggerhead,  50  Kemp's 
ridley,  and  50  hawksbill  tiutles  with 
nets  and  by  hand.  The  tiutles  will  be 
weighed,  measured,  blood  sampled,  PIT 
and  flipper  tagged,  have  stomach  lavage 
and  released  back  into  the  area  where 
they  were  captured. 

Dated:  December  21,  2001. 
Ann  Terbush, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-130  Filed  1-2-02;  8:45  am] 
BHJJNO  CODE  aB10-22-S 


DEPARTMENT  OF  DEFENSE 

Offlca  of  Iha  Sacrstafy 

Subnlaalon  for  0MB  Raviawj 
Coniinant  Ra(|uaat 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  February  4,  2002. 

Title.  Form,  and  OMB  Number: 
United  States  Air  Force  Academy 
Application;  USAFA  Form  149;  OMB 
Number  0701-0087. 

Type  of  Request:  Extension. 

Number  of  Respondents:  9,850. 
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Responses  per  Respondent:  1. 

Annual  Responses:  9,850. 

Average  Burden  Per  Response:  24 
minutes. 

Annual  Burden  Hours:  3,940. 

Needs  and  Uses:  The  information 
collection  requirement  is  necessary  to 
obtain  data  on  candidates'  background 
and  aptitude  in  determining  eligibility 
and  selection  to  the  Air  Force  Academy. 
The  information  collected  on  this  form 
is  required  by  10  U.S.C.  9346.  The 
respondents  are  students  who  are 
applying  for  admission  to  the  United 
States  Air  Force  Academy.  Each 
student's  backgroimd  and  aptitude  is 
reviewed  to  determine  eligibility. 

Affected  Public:  Individuals  or 
Households. 

Frequency:  On  Occasion. 

Respondent's  Obligation:  Required  To 
Obtain  or  Retain  Benefits. 

OMB  Desk  Officer:  Mr.  Edward  C. 
Springer. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Mr.  Springer  at  the  Office  of 
Management  and  Budget,  Desk  Officer 
for  DoD,  Room  10236,  New  Executive 
Office  Building,  Washington,  DC  20503. 

DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  December  21.  2001. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-29  Filed  1-2-02;  8:45  am) 

BILLING  CODE  5001-0»-M 


DEPARTMENT  OF  DEFENSE 

Office  of  tha  Sacratary 

Joint  Adviaory  Committaa  on  Nuclear 
Waapona  Surety:  MaaUng 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
Meeting. 

summary:  The  Joint  Advisory 
Conmiittee  on  Nuclear  Weapons  Surety 
will  conduct  a  closed  session  on 
February  4  and  5,  2002  at  Science 
AppUcations  International  Corporation, 
San  Diego,  California. 

The  Joint  Advisory  Committee  is 
charged  with  advising  the  Secretaries  of 
Defense  and  Energy,  and  the  Joint 
Nuclear  Weapons  Coimcil  on  nuclear 
weapons  siuety  matters.  At  this  meeting 
the  Joint  Advisory  Committee  will 


receive  classified  briefings  on  nuclear 
weapons  systems  safety  and  security. 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended.  Title  5,  U.S.C. 
App.  II,  (1988)),  this  meeting  concerns 
matters  sensitive  to  the  interests  of 
national  security,  listed  in  5  U.S.C. 
Section  552b(c)(l}  and  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  December  21,  2001. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
IFR  Doc.  02-28  Filed  1-2-02;  8:45  am] 
BILLING  COOE  S001-0e-M 


DEPARTMENT  OF  DEFENSE 

National  Security  Agency/Central 
Security  Service;  Privacy  Act  of  1974; 
System  of  Records 

AGENCY:  National  Security  Agency/ 
Central  Security  Service,  DoD. 
action:  Notice  to  alter  a  system  of 
records. 

SUMMARY:  The  National  Security 
Agency /Central  Security  Service  is 
proposing  to  alter  a  system  of  records 
notice  in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  would  be 
effective  without  further  notice  on 
February  4,  2002  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
National  Security  Agency/Central 
Security  Service,  Office  of  Policy,  9800 
Savage  Road,  Suite  6248,  Ft.  George  G. 
Meade,  MD  20755-6248. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anne  Hill  at  (301)  688-6527. 
SUPPLEMENTARY  INFORMATION:  The 
National  Secxirity  Agency's  record 
system  notices  for  records  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended,  have  been 
published  in  the  Federal  Register  and 
are  available  from  the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privdcy  Act  of  1974,  as  amended,  was 
submitted  on  December  19,  2001,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8, 1996  (February  20, 1996,  61 
FR6427). 


Dated:  December  21,  2001. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

GNSA  18 

SYSTEM  NAME: 

NSA/CSS  Operations  Files  (February 
22,  1993,  58  FR  10531). 

CHANGES: 


SYSTEM  name: 

Delete  NSA/CSS'  from  entry. 

CATEGORIES  OF  INDIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Delete  entry  and  replace  with 
'Individuals  identified  in  foreign 
intelligence,  coimterintelligence,  or 
information  system  security  reports,  and 
supportive  materials,  including 
individuals  involved  in  matters  of 
foreign  intelligence  interest,  information 
systems  seciuity  interest,  the 
compromise  of  classified  information,  or 
terrorism.' 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  to  entry  'information  systems 
security  analysis  and  reporting.' 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Add  to  entry  'National  Security 
Directive  42.' 

PURPOSE(S): 

Add  to  entry  'and  information 
systems  security.' 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Add  to  second  paragraph  'information 
systems  security  information.' 


RETRIEVABMJTY: 

Delete  entry  and  replace  with 
'Information  is  retrieved  by  individual's 
name.  Social  Security  Number,  or 
identification  number.' 


EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

Delete  the  first  paragraph  and  replace 
with  'Information  specifically 
authorized  to  be  classified  under  E.O. 
12958,  as  implemented  by  DoD  5200.1- 
R,  may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(l). 

Investigatory  material  compiled  for 
law  enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
5  U.S.C.  552a(j)(2),  may  be  exempt 
pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
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law  or  for  which  he  would  otherwise  be 
eligible,  as  a  resiilt  of  the  maintenance 
of  the  information,  the  individual  will 
be  provided  access  to  the  information 
exempt  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source.  NOTE:  When 
claimed,  this  exemption  allows  limited 
protection  of  investigative  reports 
maintained  in  a  system  of  records  used 
in  personnel  or  administrative  actions. 

Investigatory  material  complied  solely 
for  the  purpose  of  determining 
suitability,  eUgibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source.' 


GNSA  18 
SV81CMNAME: 

(^rations  Files. 

SVSTBi  LOCAIKM: 

National  Security  Agency/Central 
Security  Service,  Ft.  George  G.  Meade, 
MD  20755-6000. 

CATEQOMES  OF  MOMOUALS  COVCREO  BY  THE 

system:  I 

Individuals  idoitified  in  foreign 
intelligence,  coimterintelligence,  or 
information  system  security  reports  and 
supp(»tive  materials,  including 
individuals  involved  in  matters  of 
foreign  intelligence  interest,  information 
systems  security  interest,  the 
compromise  of  classified  information,  or 
teiTorism. 


CATEGOMES  OF  RECORDS  M  TNE  SYSTEM: 

Records  include  administrative 
information;  biographic  information: 
intelligence  requirements,  analysis,  and 
reporting;  information  systems  secxuity 
analysis  and  reporting;  operational 
records;  articles,  public-source  data,  and 
other  published  information  on 
individuals  and  events  of  interest  to 
NSA/CSS;  actual  or  purported 
compromises  of  classified  intelligence; 
countermeasures  in  connection 
thraewith;  and  identificaticm  of 
classified  soiuce  documents  and 
distribution  thereof.  Authority  for 
maintenance  of  the  system:  National 
Security  Act  of  1947,  as  amended,  50 
U.S.C.  403-3(d)(2);  National  Security 
Agency  Act  of  1959,  Pub.  L.  86-36,  as 
amended,  50  U.S.G.  402  Note;  E.O. 
12333;  E.0. 12958;  E.O.  9397  (SSN);  and 
National  Security  Directive  42. 


PURPOSE(S): 

To  maintain  records  on  foreign 
intelligence,  counterintelligence,  and 
information  systems  security  matters 
relating  to  the  mission  of  the  National 
Security  Agency. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S^C.  552a(b)(3)  as  follows: 

To  U.S.  Government  agencies,  and  in 
some  instances  foreign  government 
agencies  or  their  representatives,  to 
provide  foreign  intelligence, 
counterintelligence,  information  , 

systems  security  information,  and  other 
information. 

To  U.S.  Government  officials 
regarding  compromises  of  classified 
information  including  the  document(s) 
apparentiy  compromised,  implications 
of  disclosiue  of  intelligence  sources  and 
methods,  investigative  data  on 
compromises,  and  statistical  and 
substantive  analysis  of  the  data. 

To  any  U.S.  Government  organization 
in  order  to  facilitate  any  security, 
employment,  detail,  liaison,  or 
contractual  decision  by  any  U.S. 
Government  organization. 

Records  may  further  be  disclosed  to 
agencies  involved  in  the  protection  of 
intelligence  sources  and  methods  to 
facilitate  such  protection  and  to  support 
intelligence  analysis  and  reporting. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  NSA/CSS' 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEWIG,  ACCESSMG,  RETAMMG,  AND 
DBPOSMQ  OF  RECORDS  M  THE  SYSTEM: 

storage: 

Magnetic  tape,  disk  or  other  computer 
storage  media,  computer  listings  and 
databases,  paper  in  file  folders,  audio 
recordings,  microfilm  or  microfiche. 

retrcvabuty: 

Information  is  retrieved  by 
individual's  name.  Social  Security 
Number,  or  identification  number. 

SAFEGUARDS: 

For  paper,  computer  printouts,  audio 
recordiings,  and  microfilm  secure 
limited  access  focilities,  within  those 
facilities  seciire  limited  access  rooms, 
and  within  those  rooms  lockable 
containers.  Access  to  information  is 
limited  to  those  individuals  specifically 


authorized  and  granted  access  by  NSA/ 
CSS  regulations.  For  records  on  the 
computer  system,  access  is  controlled 
by  passwords  or  physical  protection  and 
limited  to  authorized  personnel  only. 

RETENTION  AND  DISPOSAL: 

Records  are  reviewed  for  retention  on 
a  scheduled  basis  every  120  days  to  5 
years.  Evidential,  iaformational,  and 
historical  data  are  archived  as 
permanent  records.  All  other  records  are 
destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  National  Security  Agency/ 
Central  Security  Service,  Ft.  George  G. 
Meade,  MD  20755-6000. 

NOTnCATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief, 
Office  of  Policy,  National  Security 
Agency/Central  Security  Service,  Ft. 
George  G.  Meade,  MD  20755-6000. 

RECORD  ACCESS  PROCEDUffiS: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief,  Office  of  Policy, 
National  Seciuity  Agency/Central 
Security  Service,  Ft.  George  G.  Meade, 
MD  20755-6000. 

CONTESTMG  RECORD  PROCEDURES: 

The  NSA/CSS  rules  for  contesting 

contents  and  appealing  initial         

determinations  are  published  at  32  CFR 
part  322  or  may  be  obtained  by  written 
request  addressed  to  the  Chief,  Office  of 
Policy,  National  Security  Agency/ 
Central  Security  Service,  Ft.  George  G. 
Meade,  MD  20755-6000. 

RECORD  SOURCE  CATEGORieS: 

Individuals  themselves;  U.S.  agencies 
and  organizations;  media,  inclumng 
periodicals,  newspapers,  and  broadcast 
transcripts;  public  and  classified 
reporting,  intelligence  source 
documents,  investigative  reports,  and 
correspondence.  Exemptions  claimed 
for  the  system: 

Information  specifically  authorized  to 
be  classified  under  E.O.  12958,  as 
implemented  by  DoD  5200.1-R,  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(l). 

Investigatory  material  compiled  for 
law  enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
5  U.S.C.  552a(j)(2),  may  be  exempt 
pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitied  by  Federal 
law  or  for  which  he  would  otherwise  be 
entitled,  as  a  result  of  the  maintenance 
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of  the  information,  the  individual  will 
he  provided  access  to  the  information 
exempt  to  the  extent  that  disclosure 
would  reveal  the  identify  of  a 
confidential  source. 

Note:  When  claimed,  this  exemption 
allows  limited  protection  of  investigative 
reports  maintained  in  a  system  of  records 
used  in  personnel  or  administrative  actions. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  according 
to  the  requirements  of  5  U.S.C. 
553(b)(1),  (2),  and  (3),  (c)  and  (e)  and 
published  in  32  CFR  part  322.  For 
additional  information  contact  the 
system  manager. 

(FR  Doc.  02-31  Filed  1-2-02;  8:45  am) 
BILUNG  COOE  S001-08-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Release  of  the  Notice  of  Availability 
(NOA)  on  the  Rnal  Environmental 
ImfMct  Statement  (FEIS)  on  the 
Disposal  and  Reuae  of  the  Oaldand 
Army  Base,  Oakland,  CalHomia 

agency:  Department  of  the  Army,  DoD. 
action:  Notice  of  Availability. 


SUMMARY:  The  Army  prepared  this  FEIS 
in  compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  and  tihe  President's  Council  on 
Environmental  Quality.  The  closure  of 
the  Oakland  Army  Base  (OARB), 
Oakland,  California,  was  mandated"  in 
accordance  with  the  recommendations 
of  the  Defense  Base  Closure  and 
Realignment  Act  of  1990,  Public  Law 
101-510,  as  amended  (the  "BRAG  law"). 
The  July  27,  2001,  edition  of  the  Federal 
Register  (66  FR  39153-54  and  39162) 
contained  the  NOA  for  the  Army's 
OARB  Supplemental  Draft  EIS. 
DATES:  The  review  period  for  the  Final 
EIS  will  end  30  days  after  publication  of 
the  Notice  of  Availability  in  the  Federal 
Register  by  tiie  U.S.  Environmental 
Protection  Agency. 
ADDRESSES:  Direct  questions  and/or 
written  comments  regarding  the  Final 
EIS  to,  or  a  request  for  a  copy  of  the 
document  from:  Mr.  Chuck  Hubbard, 
U.S.  Army  Corps  of  Engineers, 
Sacramento  District  (CESPK-PD)  1325  J 


Street,  Sacramento,  California  95814- 
2922. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chuck  Hubbard  at  (916)  557-6958;  by 
facsimile  at  (916)  557-7850;  or  by  e-mail 
at  CHubbard@spk.usace.army.mil. 
SUPPLEMENTARY  INFORMATION:  The  FEIS 
analyzes  three  alternative  courses  of 
action  with  respect  to  the  disposal  and 
subsequent  reuse  of  the  425  acres  (371 
land  acres  and  54  submerged  land  acres) 
comprising  the  OARB:  (1)  The  no  action 
disposal  alternative,  under  which  the 
property  would  be  maintained  in  a 
caretaker  status  after  closure;  (2)  the 
unencumbered  disposal  alternative, 
under  which  the  Army  would  transfer 
the  property  without  encumbrances, 
such  as  environmental  restrictions,  land 
use  controls,  and  easements;  and  (3)  the 
encumbered  disposal  alternative,  xmder 
which  the  Army  would  transfer  the 
property  with  various  environmental 
restiictions,  land  use  controls,  and 
easements,  limiting  the  futiue  use  of  the 
property.  The  FEIS  also  analyzes  the 
potential  environmental  and 
socioeconomic  consequences  of  a  range 
of  community  reuse  alternatives:  (1) 
Low  intensity  reuse  alternative;  (2)  low- 
meditun  intensity  reuse  alternative,  (3) 
medium  intensity  reuse  alternative;  (4) 
medium-high  intensity  reuse  alternative 
(5)  medium-high/high  intensity  reuse 
alternative;  (6)  high  intensity  reuse 
alternative;  and  (7)  very-high  intensity 
reuse  alternative. 

The  FEIS  concludes  the  no  action 
alternative  is  not  reasonable  because  the 
BRAC  law  mandates  closure  of  the 
Oakland  Army  Base,  and  the  Army  has 
no  requirement  to  retain  the  property. 
This  FEIS  also  concludes  that  the 
unenciunbered  disposal  alternative  is 
not  feasible  given  environmental 
conditions  and  legal  requirements. 
The  Army's  preferred  alternative 
coiuse  of  action  is  the  encumbered 
disposal  of  excess  property.  Possible 
encumbrances  include:  covenants  and 
restrictions  pertaining  to  asbestos- 
containing  material;  lead-based  paint; 
biological  resources;  historic  properties; 
grotmd  water  usage;  excavations;  futiue 
remedial  activities  after  transfer; 
infiastructure  easements;  and  rights-of- 
way. 

The  FIES  analyzes  commimity  reuse 
of  the  OARB  property  as  a  secondary 
action  resulting  from  closure  and 
disposal  by  the  Army.  While  the  Army 
does  not  control  the  community's  reuse 
of  the  property,  NEPA  requires  the 
Army  to  analyze  the  reasonable 
foreseeable  impacts  of  its  disposal 
action.  The  load  community  established 
the  Oakland  Base  Reuse  Authority 
(OBRA)  to  develop  and  implement  a 


reuse  plan  for  the  installation.  Approval 
and  implementation  of  the  reuse  plan 
are  within  the  discretion  of  the  OBRA. 

Comments  on  the  FEIS,  received 
during  the  3Q-day  public  comment 
period,  will  be  considered  in  preparing 
the  Army's  Record  of  Decision. 

Copies  the  FEIS  are  available  for 
review  at  the  following  libraries:  the 
Oakland  Public  Library  Main  Branch, 
Science,  Social  Science  and  Dociunents 
Section,  125  Fourteenth  Street.  Oakland, 
California  94612;  the  West  Oakland 
Branch  Library,  1801  Adeline  Street, 
Oakland,  California  94607;  and  the  Base 
Transition  Office,  2475-D  West  12th 
Street,  Oakland,  California  94607. 

Dated:  December  21  2001. 
Raymond ).  Fatz, 

Deputy  Assistant  Secretary  of  the  Army, 
(Environment.  Safety  and  Occupational 
Health).  OASAdS-E). 
(FR  Doc.  02-77  Filed  1-2-02;  8:45  am) 
BILUNG  COOE  3710-Ot-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  Amend  a  System  of 
Records. 


SUMMARY:  The  Department  of  the  Army 
is  amending  a  system  of  records  notice 
in  its  existing  inventory  of  records 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
Febuary  4,  2002  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency.  ATTN:  TAPC-PDD-RP.  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir.  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATKW:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  frtim 
the  address  above. 

The  specific  changes  to  the  records 
system  being  amended  are  set  forth 
below  followed  by  the  notice,  as 
amended,  published  in  its  entirety.  The 
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proposed  amendments  are  not  within 
the  purview  of  subsection  (r)  of  the 
Privacy  Act  of  1974.  (5  U.S.C.  552a),  as 
amended,  which  requires  the    ■ 
submission  of  a  new  or  altered  system 
report. 

Dated :  December  2 1 .  2001 .    | 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register Uaison 
Officer,  Department  of  Defense. 

A0351  DAPE 
SYSTEM  name: 

Army  Training  Requirements  and 
Resources  System  (ATRRS)  (March  29, 
2000,  65  FR  16568). 

CHANGES: 


RETENTION  AND  (NSPOSAL: 

Delete  entry  and  replace  with  "The 
following  ATRRS  reports  are  permanent 
for  the  offices  performing  Army-wide 
responsibility  only:  Army  Program  for 
hidividual  Training  (ARPRINT),  the 
Mobilization  Army  Program  for 
Individual  Training  (MOB  ARPRINT). 
and  the  Military  Manpower  Training 
Report  (MMTR). 

For  all  other  offices,  the  ARPRINT, 
MOB  ARPRINT  and  MMTR  reports  and 
all  other  ATRRS  reports  are  kept  until 
,  no  longer  needed  for  conducting 
business,  but  not  longer  than  6  years, 
then  destroyed. 

Records  not  classified  as  reports  are 
destroyed  when  no  longer  needed  for 
current  operations." 


A0351  DAPE 


SYSTEM  NAME: 

Army  Training  Requirements  and 
Resources  System  (ATRRS). 

SYSTEM  LOCATION: 

Deputy  Chief  of  Staff  for  Personnel, 
Headquarters,  Department  of  the  Army, 
300  Army  Pentagon,  Washington.  DC 
20310-0300;  U.S.  Army  Personnel 
Command;  major  commands;  Army 
Reserve  Personnel  Center;  National 
Guard  Bureau;  Schools  and  Army 
Training  Centers  worldwide.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  Army's  compilation  of 
systems  of  records  notices. 

CATEGORIES  OF  MOIVIOUALS  COVERED  BY  THE 
SYSTEM: 

Members  of  the  Army,  Naivy,  Air 
Force,  Marine  Corps,  Reserve  Officers' 
Training  Corps  students.  Department  of 
Defense  (DoD)  civilian  employees  and 
approved  foreign  military  personnel 
attending  a  course  of  instruction 
conducted  under  the  auspices  of  all 
Army  schools  and  some  DoD  schools. 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  records 
pertaining  to  course  administrative  data, 
course  scope  and  prerequisites,  course 
training  requirements,  course 
equipment,  personnel  and  facilities 
constraints,  requirements  for 
instructors,  class  schedules,  class 
quotas,  prioritized  order  of  merit  list  for 
input  into  Noncommissioned  Officers 
Education  System  (NCOES)  training,  by 
name  reservations,  limited  individual 
personnel  data,  and  course  input  and 
completion  data  by  name/Social 
Seciuity  Number.  Data  related  to  an 
individual  is  as  follows: 

Training  coinse  completion  data  and 
reason  codes  for  attrition  are  maintained 
for  an  individual,  as  well  as  training 
seat  reservations. 

Limited  personnel  data  is  maintained 
on  an  individual  as  long  as  the 
individual  has  a  valid  reservation  for 
training  or  is  ciirrently  in  the  training 
base. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  10  U.S.C.  3013,  Secretary 
of  the  Army  and  4301;  and  E.G.  9397 

(SSN). 

PURPOSE(S): 

The  Army  Training  Requirements  and 
Resources  System  is  the  system  of 
records  for  the  management  of 
personnel  input  to  training  for  the 
Army;  is  the  repository  for  training 
requirements,  ti^ining  programs, 
selected  training  cost  data,  and  training 
personnel  data;  contains  detailed  class 
information  on  all  courses  taught  and 
taken  by  Army  personnel;  and  produces 
reports  and  analyses  and  can  display 
selected  data  pertinent  to  training- 
requirements,  programs,  inputs, 
graduates,  loads  and  associated 
information. 

Training  managers  use  this 
information  to  schedule  classes,  fill 
training  seats,  and  tn  ai  soldiers. 

The  major  subsystems  of  the  Army 
Training  Requirements  and  Resources 
System  include: 

(a)  The  Mobilization  Planning  System 
is  used  to  plan  individual  training 
requirements  and  training  programs  for 
all  courses  upon  mobilization.  The 
product  of  Mobilization  Planning 
System  is  the  Mobilization  Army 
Program  for  Individual  Training. 

(b)  The  Structure  Manning  Decision 
Review  (SMDR)  is  the  process  for 
reviewing  training  requirements  and 
modifying  them  into  executable  training 
programs  based  on  available  resources. 
The  product  of  the  SMDR  is  the  Army 
Program  for  Individual  Training  which 
is  the  mission  and  resourcing  document 


used  by  schools  and  training  centers  to 
establish  class  schedule.  Additionally, 
the  Training  Resoiut:e  Arbitration  Panel 
is  used  to  adjust  training  programs 
diuing  the  execution  year. 

(c)  The  Student  Trainee  Management 
System — Enlisted  manages  initial  entry 
training  seats  and  provides  projected 
graduate  information  to  PERSCOM. 

(d)  The  Quota  Management  System  is 
used  to  allocate  training  quotas  by  class 
and  redistribute  those  seats  among 
components  in  order  to  maximize  the 
fill  of  training  seats. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  begiiming  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Electronic  storage  medium. 

retrievability: 

Retrieved  by  individual's  name  and 
Social  Security  Number. 

SAFEGUARDS: 

Visitor  registration  system  is  in  effect. 
Hard  copy  printouts  which  contain  data 
by  Social  Security  Number  are 
maintained  with  an  'Official  Use  Only' 
cover.  Access  to  the  Army  Training 
Requirements  and  Resources  System  is 
limited  to  authorized  personnel  and  as 
determined  by  the  system  manager. 

RETENTION  AND  DISPOSAL: 

The  following  ATRRS  reports  are 
permanent  for  the  offices  performing 
Army-wide  responsibility  only:  Army 
Program  for  Individual  Training 
(ARPRINT).  the  Mobilization  Army 
Program  for  Individual  Training  (MOB 
ARPRINT),  and  the  Military  Manpower 
Training  Report  (MMTR). 

For  all  other  offices,  the  ARPRINT, 
MOB  ARPRINT  and  MMTR  reports  and 
all  other  ATRRS  reports  are  kept  until 
no  longer  needed  for  conducting 
business,  but  not  longer  than  6  years, 
then  destroyed. 

Records  not  classified  as  reports  are 
destroyed  when  no  longer  needed  for 
ouxent  operations. 
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SYSTEM  MANAGER(8)  AND  ADDRESS: 

Deputy  Chief  of  Staff  for  Personnel, 
Headquarters.  Department  of  the  Army. 
300  Army  Pentagon.  Washington,  DC 
20310-0300. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  local 
commander.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  systems  of 
records  notices. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
military  status  or  other  information 
verifiable  fi'om  the  record  itself. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  is 
contained  in  this  system  should  address 
written  inquiries  to  the  local 
commander.  Official  mailing  addresses 
are  published  as  an  appendix  to  the 
Army's  compilation  of  systems  of 
records  notices. 

Individual  should  provide  the  full 
name.  Social  Security  Number,  and 
military  status  or  other  information 
verifiable  fi-om  the  record  itself. 

CONTESTING  RECORD  PROCEDURES: 

The  Army  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regiilation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  is  received  from  DoD 
staff,  field  installations,  and  automated 
systems. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
IFR  Doc.  02-30  Filed  1-2-02;  8:45  am] 
BILLING  CODE  S001-<»-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-30(H»1  and  ER02-301- 
001] 

Armstrong  Energy  Limited 
Partnership,  IJ.LP  and  Troy  Energy, 
LLC;  Notice  of  niing 

December  27.  2001. 

Take  notice  on  December  14,  2001, 
Pleasants  Energy,  LLC  (Pleasants 
Energy),  Armstrong  Energy  limited 
Partnership,  LLI.P  (Armstrong  Energy) 


and  Troy  Energy  LLC  (Troy  Energy) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  letter  requesting  the 
Commission  to  issue  an  order  on  the 
merits  of  their  Purchase  Power 
Agreements  with  Virginia  Electric  and 
Power  Company. 

Armstrong  Energy  and  Troy  Energy 
request  that  the  Commission  take  action 
by  February  18,  2002  since  the  units 
will  commence  test  energy  operations 
shortly  after  that  date. 

Copies  of  the  filing  were  served  upon 
the  Ohio  Public  Utilities  Commission, 
Pennsylvania  Public  utility 
Commission,  Public  Service 
Commission  of  West  Virginia  and 
Virginia  State  Corporation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
■  to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Commission's  web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
:    site  imder  the  "e-filing"  link. 

Comment  Date:  January  4,  2002. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-70  Filed  1-2-02;  8:45  am] 

'      BILUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Eiiergy  Regulatory 
Commission 

[Docket  No*.  ER02-4O-0O0  and  ER02-4O- 
001] 

Attala  Energy  Company,  LLC;  Notice  of 
Issuance  of  Order 

December  27,  2001. 

Attala  Energy  Company,  LLC  (Attala) 
filed  with  the  Commission,  in  the 
above-docketed  proceeding,  an 
application  for  market-based  rate 
authority  with  accompanying  tariffs  that 
provides  for  the  sale  of  capacity,  energy, 
and/or  ancillary  services,  the  resale  of 
firm  transmission  rights  and  the 
reassignment  of  transmission  capacity. 
Attala  also  requested  certain  waivers 
and  authorizations.  In  particular,  Attala 
requested  that  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  secmities  and 
assiunptions  of  liabilities  by  Attala.  On 
December  19.  2001.  the  Conmiission 
issued  an  order  (Order)  that  accepted 
Applicants  application,  subject  to  any 
tariff  condition  adopted  by  the 
Commission  in  Docket  No.  EROl-118- 
000. 

The  Commission's  December  19,  2001 
Order  granted  Attala's  request  for 
blanket  approval  under  Part  34,  subject 
to  the  conditions  found  in  Appendix  A 
in  Ordering  Paragraphs  (2),  (3),  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Attala 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426.  in 
accordance  with  Rides  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure.  18  CFR  385.211  and  385.214^ 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above.  Attala  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  secxuity  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  Attala, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(5)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Attala's  issuances  of  secinities  or 
assumptions  of  liabilities.  *  *  * 
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Notice  is  hereby  given  that  the 
deadhne  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
22.  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  web  at  http:// 
www.feTC.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  02-68  Filed  1-2-02:  8:45  am] 

BUJNO  CODE  trir-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comfnieaion 

[Doctat  Nos.  ER02-305-400,  EROO-2996- 
001.  EROO-2999-001,  EROO-3000-001,  and 

EROfr-3001-001] 

Condon  Wind  Powrer,  LLC;  Notice  of 
laauance  of  Order 

December  27,  2001. 

Condon  Wind  Power,  LLC  (Condon) 
filed  with  the  Commission,  in  the 
above-docketed  proceedings,  an 
application  requesting  acceptance  of 
initial  rate  schedule  that  provides  for 
Condon  to  make  wholesale  sales  of 
electric  energy  and  capacity  form  new 
wind  energy  project  at  market-based 
rates.  Condon's  application  also 
requested  certain  waivers  and 
authorizations.  In  particular,  Condon 
requested  tbat  the  Commission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  future  issuances  of  seciuities  and 
assumptions  of  liabilities  by  Condon. 
On  December  19,  2001,  the  Commission 
issued  an  order  (Order)  that  accepted 
Condon's  application,  subject  to  any 
tariff  condition  adopted  by  the 
Commission  in  Docket  No.  ER01-11&- 
000. 

The  Commission's  December  19,  2001 
Order  granted  the  Condon's  request  for 
blanket  approval  imder  Part  34,  subject 
to  the  conditions  foimd  in  Appendix  A 
in  Ordering  Paragraphs  (2),  (3),  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Condon 
should  file  a  motion  to  intervene  or 


protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  Mrith  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above,  Condon  are  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assiimption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Condon,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(5)  'The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Condon's  issuances  of  securities  or 
assumptions  of  liabilities.  *  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
22,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  fit>m  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(lKiii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  02-71  Filed  1-2-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-44-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Application 

December  27.  2001. 

Take  notice  that  on  December  7,  2001, 
Dominion  Transmission,  Inc. 
(Dominion),  445  West  Main  Street, 
Clarksburg,  West  Virginia  26301,  filed 
an  application  piusuant  to  Section  7  of 
the  Natiu-al  Gas  Act  and  Part  157  of  the 
Commission's  Rules  and  Regulations  for 
a  certificate  of  public  convenience  and 


necessity  to  construct  and  operate 
pipeline  facilities  for  the  transportation 
of  natural  gas  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
iittp.//www.^rc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Specifically,  Dominion  seeks  to 
construct  and  operate  4,735  of 
additional  horsepower  at  its  existing 
Little  Greenlick  Compressor  Station 
located  in  Potter  Coimty,  Pennsylvania. 
Dominion,  together  with  Tennessee  Gas 
Pipeline  Company  (Tennessee),  has  also 
filed  to  lease  150,000  Dth  per  day  of 
capacity  to  Tennessee  from  Ellisburg, 
Peimsylvania  to  Leidy,  Pennsylvania.  ^ 
The  capacity  created  by  this  proposal, 
130,000  Dth  per  day,  and  by  a  proposal 
to  expand  the  facilities  jointly  owned  by 
Dominion  and  National  Fuel  Gas 
Supply  Corporation  (National  Fuel)  will 
provide  the  voliune  to  be  leased  to 
Tennessee.^  The  estimated  cost  of  the 
proposed  facilities  is  $10.3  million. 

Any  questions  regarding  the 
application  should  be  directed  to  Sean . 
R.  Sleigh,  Certificates  Manager, 
Dominion  Transmission,  Inc.,  445  West 
Main  Street,  Clarksburg,  West  Virginia 
26301  at  304-627-3462  or  by  E-mail  at 
sean_r_sleigh@dom.com. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  17,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  D.C.  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 


>  The  lease  is  the  subject  of  Docket  No.  CP02-47- 
000. 

2  The  expansion  of  the  joint  facilities  owned  by 
E)oininion  and  National  Fuel  is  the  subject  of 
Docket  No.  CP02-53-O00. 


^f  c 
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proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  commimities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  conmumity 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 


385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  02-60  Filed  1-2-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

[Docket  No.  CP02-47-000] 

Dominion  Tranamiaaion,  inc.  and 
Tenneaaee  Gaa  Pipeline  Company; 
Notice  of  Application 

December  27.  2001. 

Take  notice  that  on  December  7,  2001, 
Dominion  Transmission,  Inc. 
(Dominion),  445  West  Main  Street, 
Clarksbm^,  West  Virginia  26301  and 
Tennessee  Gas  Pipeline  Company  . 
(Tennessee),  9  E.  Greenway  Plaza, 
Houston,  Texas  77048,  filed  a  joint 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  and  Part  157  of  the 
Commission's  Rules  and  Regulations  for 
a  certificate  of  public  convenience  and 
necessity  authorizing  a  capacity  lease 
between  Dominion  and  Tennessee  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
emd  open  to  public  inspection.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Specifically,  Dominion  seeks  to  lease 
capacity  of  up  to  150,000  Dth  per  day 
to  Tennessee  on  a  firm  basis  from 
Ellisburg,  Pennsylvania  to  Leidy, 
Pennsylvania  for  a  term  of  ten  years 
commencing  November  1,  2002.  This 
leased  capacity  is  part  of  Tennessee's 
Can-East  Project  (also  known  as  the 
Leidy  Extension)  which  is  designed  to 
provide  firm  transportation  of  gas  from 
various  points  on  Tennessee's  system 
for  delivery  to  Texas  Eastern 
Transmission  Company  and 
Transcontinental  Gas  Pipe  Line 
Corporation  at  Leidy. 


Any  questions  regarding  the 
application  should  be  directed  to  Sean 
R.  Sleigh,  Certificates  Manager, 
Dominion  Transmission,  Inc.,  445  West 
Main  Street,  Clarksburg,  West  Virginia 
26301  at  304-627-3462  or  by  E-mail  at 
sean_r_sleigh@dom.com  and  Marguerite 
N.  Woimg-Chapman,  General  Counsel, 
Termessee  Gas  Pipeline  Company,  9  E. 
Greenway  Plaza,  Suite  340,  Houston, 
Texas  77048  at  832-676-7329  or  by  E- 
mail  at  marguerite,  woung- 
chapman@elpaso.  com . 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  DC  20426.  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  such 
motions  to  intervene  or  protests  should 
be  filed  on  or  before  January  17,  2002. 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  02-62  Filed  1-2-02;  8:45  am) 

nUJNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  Nos.  ER02-22-000,  ER02-23-000, 
ER02-24-000,  and  ER02-25-000] 

Dreaden  Energy,  LLC,  S.W.E.C.,  LLC, 
Armatrong  Energy  Limited 
Partnerahip,  LLLP  and  Troy  Energy, 
LLC;  Notice  of  laauance  of  Order 

December  27.  2001. 

Dresden  Energy.  LLC.  S.W.E.C,  LLC. 
Armstrong  Energy  Limited  Partnership, 
LLLP,  and  Troy  Energy,  LLC 
(collectively.  Applicants)  filed  with  the 
Commission,  in  the  above-docketed 
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proceedings,  applications  for  market- 
based  rate  authority,  with 
accompanying  tariffs  (market-based  rate 
tari£Es).  The  proposed  market-based  rate 
tariffs  provide  for  sales  of  capacity, 
energy,  and/or  ancillary  services  and  the 
resale  of  transmission  rights.  The 
Applicants  also  requested  certain 
waivers  and  authorizations.  In 
particular,  the  Applicants  requested  that 
the  Commission  grant  blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  seciuities  and  assiunptions 
of  liabilities  by  the  Applicants.  On 
December  19,  2001,  the  Commission 
issued  an  order  (Order)  that  accepted 
the  Applicants'  applications  in  these 
proceedings,  subject  to  any  tariff 
condition  adopted  by  the  Commission 
in  Docket  No.  EROl-1 18-000. 

The  Commission's  December  19,  2001 
Order  granted  the  Applicants'  request 
for  blanket  approval  imder  Part  34, 
subject  to  the  conditions  foujid  in 
Appendix  A  in  Ordering  Paragraphs  (2), 
(3).  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  the 
Applicants  should  file  a  motion  to 
intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure,  18  CFR  385.211  and 
385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above,  the  Applicants  are 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  othenwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  the 
Applicants,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
apprcmriate  for  such  piirposes. 

(5)  llie  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of  the 
Applicants'  issuances  of  securities  or 
assumptions  of  liabilities.  *  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
at  protests,  as  set  forth  above,  is  January 
22, 2002. 

Copies  of  the  full  text  of  the  Order  are 
available  bom  the  Commission's  Public 
Reference  Branch.  888  First  Street,  NE., 
Washington.  DC  20426.  The  Order  may 
also  be  viewed  on  the  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 


link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  02-67  Filed  1-2-02;  8:45  am) 

BILUNG  CODE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  Nos.  EROI-2688-60O,  ER01-2G88- 
001,  ER01-2688-4X)2,  ER01-2689-^W0, 
ER01-2689-^1,  and  ER01-2689-002] 

Gilroy  Energy  Center,  LLC  and  King 
Center  Energy  Center,  LLC;  Notice  of 
Issuance  of  Order 

December  27,  2001. 

Gilroy  Energy  Center,  LLC  and  King 
City  Energy,  LLC  (collectively. 
Applicants)  filed  with  the  Conmiission, 
in  the  above-docketed  proceedings,  an 
application  requesting  acceptance  of 
initial  rate  schedules  under  which 
Applicants  will  make  wholesale  sales  of 
electric  energy,  capacity,  replacement 
reserves  and  certain  ancillary  services 
and  will  reassign  transmission  capacity 
and  resell  firm  transmission  rights.. 
Applicants'  application  also  requested 
certain  waivers  and  authorizations.  In 
particular,  Applicants  requested  that  the 
Commission  grant  blanket  approval 
under  18  CFR  part  34  of  all  future 
issuances  of  securities  and  assiunptions 
of  liabilities  by  Applicants.  On 
December  20,  2001,  the  Commission 
issued  an  order  (Order)  that  accepted 
Applicants  application,  subject  to  any 
tariff  condition  adopted  by  the 
Commission  in  Docket  No.  ER01-11&- 
000. 

The  Commission's  December  20,  2001 
Order  granted  Applicants  request  for 
blanket  approval  under  Part  34,  subject 
to  the  conditions  found  in  Appendix  A 
in  Ordering  Paragraphs  (2),  (3),  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  Applicants 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426.  in 
accordance  with  Rides  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 


(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above.  Applicants  are 
hereby  authorized  to  issue  securities 
and  assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provideid  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Applicants,  compatible  with  the  public 
interest,  and  reasonably  necessary  or 
appropriate  for  such  purposes. 

(5)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
Applicants'  issuances  of  securities  or 
assumptions  of  liabilities.  *  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
22.  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-65  Filed  1-2-02;  8:45  am] 

BtLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-159-000] 

GNE,  LLC;  Notice  of  Issuance  of  Order 

December  27,  2001. 

GNE.  LLC  (GNE)  filed  with  the 
Commission,  in  the  above-docketed 
proceeding,  an  application  for  market- 
based  rate  authority.  GNE's  rate 
schedule  provides  for  the  sale  of 
capacity,  energy,  and/or  ancillary' 
services  and  the  reassignment  of 
transmission  capacity.  GNE  also 
requested  certain  waivers  and 
authorizations.  In  particular,  GNE 
requested  that  the  Commission  grant 
blanket  approval  imder  18  CFR  part  34 
of  all  future  issuances  of  securities  and 
assiunptions  of  liabilities  by  GNE.  On. 
December  19, 2001,  the  Commission 
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issued  an  order  that  accepted  the  tariff 
for  sales  of  capacity  and  energy  at 
market-based  rates  (Order),  subject  to 
any  tariff  condition  adopted  by  the 
Commission  in  Docket  No.  ELOl-118- 
000. 

The  Commission's  December  19,  2001 
Order  granted  GNE's  request  for  blanket 
approval  under  Part  34,  subject  to  the 
conditions  found  in  Appendix  A  in 
Ordering  Paragraphs  (2),  (3),  and  (5): 

.    (2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assumptions  of  liabilities  by  GNE 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426.  in 
accordance  with  Rules  211  and  214  of 
the -Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.211  and  385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above,  GNE  is  hereby 
authorized  to  issue  securities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  GNE, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(5)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
GNE's  issuances  of  securities  or 
assumptions  of  liabilities.  *  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
22,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street.  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  bf  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  02-69  Filed  1-2-02;  8:45  am) 

BHJJNQ  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-48-000] 

Nationai  Fuel  Gas  Supply  Corporation 
and  Tennessee  Gas  Pipeline  Company; 
Notice  of  Application 

December  27,  2001. 

Take  notice  that  on  December  7,  2001, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203  and  Tennessee 
Gas  Pipeline  Company  (Tennessee),  9  E, 
Greenway  Plaza,  Houston,  Texas  77048, 
*  filed  a  joint  applicatiop  pursuant  to 
Section  7  of  the  Natural  Gas  Act  and 
Part  157  of  the  Commission's  Rules  and 
Regulations  for  a  certificate  of  public 
convenience  and  necessity  authorizing  a 
capacity  lease  between  National  Fuel 
and  Tennessee  and  to  abandon  service 
currentiy  provided  by  National  Fuel  to 
Tennessee  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Specifically,  National  Fuel  seeks  to 
abandon  the  currentiy  certificated 
transportation  service  it  provides  to 
Tennessee  under  Rate  Schedule  X-51 
between  Clarence,  New  York  and 
Ellisburg,  Pennsylvania.  Further, 
National  Fuel  seeks  authority  to  lease 
capacity  to  Tennessee  on  a  firm  basis  for 
a  term  of  ten  years  commencing 
November  1,  2002.  The  lease  will 
include  90,000  Dth  per  day  of  capacity 
fitjm  Clarence  to  Ellisburg  and  130,000 
Dth  per  day  from  Ellisburg  to  Leidy, 
Pennsylvania.  This  leased  capacity  is 
part  of  Teimessee's  Can-East  Project 
(also  known  as  the  Leidy  Extension) 
which  is  designed  to  provide  firm 
transportation  of  gas  from  various  points 
on  Tennessee's  system  for  delivery  to 
Texas  Eastern  Transmission  Company 
and  Transcontinental  Gas  Pipe  Line 
Corporation  at  Leidy. 

Ally  questions  regarding  the 
application  should  be  directed  to 
National  Fuel  Gas  Supply  Corporation, 
10  Lafayette  Square,  Buffalo,  New  York 
14203  at  716-857-7949  or  by  E-mail  at 
reitzd@natfuel.com  and  Marguerite  N. 
Woung-Chapman,  General  Counsel, 
Tennessee  Gas  Pipeline-Company,  9  E. 
Greenway  Plaza,  Suite  340,  Houston, 
Texas  77048  at  832-676-7329  or  by  E- 


mail  at  marguerite.woung- 
chapinan@eIpaso.com. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  file  with  the  Federal 
Energy  Regulatory  Commission, 
Washington,  D.C.  20426,  a  motion  to 
intervene  or  a  protest  in  accordance 
with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  Natural 
Gas  Act  (18  CFR  157.10).  All  such 
motions  to  intervene  or  protests  should 
be  filed  on  or  before  January  17,  2002. 
All  protests  filed  with  the  Commission 
will  be  considered  by  it  in  determining 
the  appropriate  action  to  be  taken  but 
will  not  serve  to  make  the  protestants 
parties  to  the  proceeding.  Any  person 
wishing  to  become  a  party  to  a 
proceeding  or  to  participate  as  a  party 
in  any  hearing  therein  must  file  a 
motion  to  intervene  in  accordance  with 
the  Commission's  Rules.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Conunission's  web  site  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

(FR  Doc.  02-63  Filed  1-2-02:  8:45  am) 

BHJJNQ  cooE  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER01 -2783-4)00  and  ER01- 
2783-001] 

ODEC  Povver  Trading,  Inc.;  Notice  of 
issuance  of  Order 

December  27.  2001. 

ODEC  Power  Trading.  Inc.  (ODEC) 
filed  with  the  Commission,  in  the 
above-docketed  proceeding,  an 
application  for  authority  to  sell  electric 
energy  and  capacity  at  market-based 
rates.  ODEC  also  requested  certain 
waivers  and  authorizations.  In 
particular,  ODEC  requested  that  the 
Commission  grant  "blanket  approval 
under  18  CFR  Part  34  of  all  future 
issuances  of  securities  and  assumptions 
of  liabiUties  by  ODEC.  On  December  19, 
2001 ,  the  Commission  issued  an  order 
that  accepted  ODEC's  application  for 
sales  of  capacity  and  energy  at  market- 
based  rates  (Order),  subject  to  any  tariff 
condition  adopted  by  the  Commission 
in  Docket  No.  ELOl-118-000. 

The  Commission's  December  19,  2001 
Order  granted  ODEC's  request  for 
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blanket  approval  under  Part  34,  subject 
to  the  conditions  fovmd  in  Appendix  A 
in  Ordering  Paragraphs  (2),  (3),  and  (5): 

(2)  Within  30  days  of  the  date  of  this 
order,  any  person  desiring  to  be  heard 
or  to  protest  the  Commission's  blanket 
approval  of  issuances  of  securities  or 
assiunptions  of  liabilities  by  ODEC 
should  file  a  motion  to  intervene  or 
protest  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426,  in 
accordance  with  Rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and  ^ 
Procedure,  18  CFR  385.211  and  385.214. 

(3)  Absent  a  request  to  be  heard 
within  the  period  set  forth  in  Ordering 
Paragraph  (2)  above,  ODEC  is  hereby 
authorized  to  issue  seciirities  and 
assume  obligations  and  liabilities  as 
guarantor,  indorser,  surety  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issue  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of  ODEC, 
compatible  with  the  public  interest,  and 
reasonably  necessary  or  appropriate  for 
such  purposes. 

(5)  The  Commission  reserves  the  right 
to  modify  this  order  to  require  a  further 
showing  that  neither  public  nor  private 
interests  will  be  adversely  affected  by 
continued  Commission  approval  of 
ODEC's  issuances  of  seciirities  or 
assumptions  of  Uabilities.  *  *  * 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
22,  2002. 

Copies  of  the  fuU  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
aissistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  Ueu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 


Linwood  A.  Wataon,  )r.. 

Acting  Secretary. 

[FR  Doc.  02-66  Filed  1-2-02;  8:45  am] 

MjUNO  code  a717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-43-<XNq 

Southem  California  Water  Company, 
Complainant,  v.  IMIrant  Americas 
Energy  lyiarketing,  LP.,  Respondent; 
Notice  of  Complaint 

December  27,  2001. 

Take  notice  that  on  December  21, 

2001,  Southem  California  Water 
Company  (SCWC)  filed  a  Complaint 
against  Mirant  Americas  Energy 
Marketing.  L.P.  (MAEM).  SCWC 
requests  that  the  Commission  issue  an 
order  finding  that  a  firm  power 
purchase  contract  between  SCWC  and 
MAEM  was  not  the  product  of  a 
competitive  wholesale  power  market 
and  the  rate  charged  by  MA^f  imder 
this  contract  is  unjust  and  imreasonable. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  January  10, 

2002.  Protests  Will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint   - 
shall  also  be  due  on  or  before  January 
10,  2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the.  web  at  http:// 
www.feic.gpv  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r., 

Acting  Secretary. 

[FR  Doc.  02-64  Filed  1-2-02;  8:45  am] 

BILLING  COOC  Sn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docliet  No.  CP02-4fr-4)00] 

Tennessee  Gas  Pipeline  Company, 
Notice  of  AppHcation 

December  27,  2001. 

Take  notice  that  on  December  10, 
2001,  Tennessee  Gas  Pipeline  Company 
(Tennessee),  9  E.  Greenway  Plaza, 
Houston,  Texas  77048,  filed  an 
application  pursuant  to  Section  7  of  the 
Natural  Gas  Act  and  Part  157  of  the 
Commission's  Rules  and  Regulations  for 
a  certificate  of  public  convenience  and 
necessity  to  construct  and  operate  a  new 
compressor  station  and  to  authorize 
incremental  recourse  rates  for  service 
through  Tennessee's  Leidy  Extension  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Specifically,  Tennessee  seeks  to 
construct  and  operate  a  4,730 
horsepower  compressor  station  and 
other  appurtenant  facilities  in  Potter 
Coimty,  Pennsylvania.  The  proposed 
facilities  will  allow  Tennessee  to  make 
firm  deliveries  of  up  to  150,000  Dth  per 
day  directly  to  Dominion  Transmission, 
Inc.  (Dominion).  The  proposed 
compressor  station  is  part  of 
Tennessee's  larger  Can-East  Project 
which  will  establish  its  Leidy 
Extension.  Tennessee  states  that  the 
Can-East  Project  will  extend  its  existing 
mainline  system  to  the  Leidy  Hub  by 
utiliang  280,000  Dth  per  day  of 
capacity  that  Tennessee  intends  to  lease 
from  Dominion  and  National  Fuel  Gas 
Supply  Corporation  (National  Fuel).' 
The  estimated  cost  of  the  proposed 
facilities  is  $9.7  million. 

Tennessee  also  proposes  to  offer 
service  over  its  Leidy  Extension  under 
its  existing  FERC  Gas  Tariff  at 
incremental  recourse  rates  imder  its 
Rate  Schedules  FT-A  and  IT.  Tennessee 
states  that  its  customers  will  also  have 
the  option  of  selecting  negotiated  rates. 
Tennessee  has  included  pro  forma  tariff 
sheets  reflecting  the  proposed  changes 
to  its  tariff  necessary  to  effect  service  on 
the  Leidy  Extension. 


■  The  lease  between  Tennessee  and  Dominion  is 
the  subject  of  Docket  No.  CP02-47-000.  The  lease 
between  Tennessee  and  National  Fuel  is  the  subject 
of  Docket  No.  CPO2-4»-O0O. 
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Any  questions  regarding  the 
application  should  be  directed  to 
Marguerite  N.  Woung-Chapman, 
General  Coimsel,  Tennessee  Gas 
Pipeline  Company,  9  E.  Greenway  Plaza, 
Suite  340,  Houston,  Texas  77048  at  832- 
676-7329  or  by  E-mail  at 
marguerite. woung- 
chapman@elpaso.com. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  17,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE, 
Washington,  D.C.  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  docxunents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  £e  filing  of  a  comment  alone 
Mrill  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  shoidd  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 

environmental  review  process. 

Environmental  commenters  will  not  be 

required  to  serve  copies  of  filed 

documents  on  all  other  parties. 

However,  the  non-party  commenters 


will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
enviroimiental  docimients  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  bearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  .02-61  Filed  1-2-02;  8:45  am) 
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Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comment  Request;  Enforcement 
Policy  Regarding  the  Sale  and  Use  of 
Aftarmarket  Catalytic  Converters 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Notice.     

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 


continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 
Enforcement  Policy  Regarding  the  Sale 
and  Use  of  Aflermarket  Catalytic 
Converters;  EPA  ICR  #  1292.05;  OMB 
No.  2060-^135;  expires  May  31,  2002. 
Before  submitting  the  ICR  to  OMB  for 
review  and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  March  4,  2002. 
ADDRESSES:  U.S.  Environmental 
Protection  Agency,  Office  of 
Enforcement  and  Compliance 
Assurance,  Office  of  Regulatory 
Enforcement  (2242A),  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460.  Copies  of  the 
ICR  can  be  obtained  bee  of  charge  by 
contacting  Jack  McLaughlin  as  provided 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
McLaughlin.  Telephone:  (303)  236- 
9513;  Facsimile  number:  (303)  236- 
9514;  e-mail: 
mclaughlin.jack.@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  manufacturers 
and  installers  of  aftermarket  automobile 
catalytic  converters. 

TiWe:  Enforcement  Policy  Regarding 
the  Sale  and  Use  of  Aftermarket 
Catalytic  Converters  (OMB  Control 
number  2060-0135;  EPA  ICR  #  1292.05.) 
expiring  5/31/2002. 

Abstract:  SectiiMi  203(a)(3)  of  the 
Clean  Air  Act  (Act)  prohibits  removing 
or  rendering  inoperative  automobile 
emission  control  devices  or  elements  of 
design.  But  for  the  adoption  of  the 
aftermarket  catalytic  converter 
enforcement  policy  (51  FR  28114- 
28119.  28133  (Aug.  5, 1986);  52  FR 
42144  (Nov.  3. 1987)).  the  manufacture, 
sale  or  installation  of  aftermarket 
catalytic  converters  (catalysts)  not 
equivalent  to  new  original  equipment 
(OE)  catalysts  would  constitute  a 
violation  of  the  Act.  However,  because 
replacement  OE  catalysts  are  expensive, 
many  consumers  bad  elected  to  not 
replace  catalysts  that  malfunctioned 
subsequent  to  the  expiration  of  the 
emissions  warranty  on  their  vehicles. 

The  Agency  believes  that  allowing  the 
installation  of  aftermarket  catalysts  on 
older  vehicles  can  be  environmentally 
beneficial  if  the  Agency  can  be  assured 
that  the  aftermarket  catalysts  meet 
certain  standards  and  if  installers  are 
accountable  to  select  the  proper 
aftermarket  catalyst  for  each  vehicle 
application.  Manufacturers  of  new 
aftermarket  catalysts  are  required,  on  a 
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one-time  basis,  for  each  catalyst  line 
manufactured,  to  identify  the  catalyst 
physical  specifications  and  summarize 
pre-production  testing  of  the  prototype, 
hi  addition,  the  maniifacturer  must 
submit  semi-annual  reports  to  EPA  of 
the  number  of  each  type  of  catalyst 
manufactured  and  a  summary  of 
warranty  card  information  (or  copies  of 
warranty  cards,  at  the  manufactiuer's 
option).  Companies  that  recondition 
used  catalysts  must,  on  a  one-time  basis, 
identify  the  company  and  provide 
information  regardii^  procedures  to  be 
used  to  test  used  catalysts.  All  used 
catalysts  must  be  individually  bench- 
tested,  and  the  company  must  submit 
semi-annual  reports  to  EPA  of  the 
identity  of  persons  who  distribute  the 
recondlitioned  catalysts  and  the  number 
of  reconditioned  catalysts  of  each  type 
that  are  sold  to  each  distributor. 
Companies  that  install  aftennarket 
catalysts  have  no  reporting  requirements 
but  for  6  months  must  keep  copies  of 
installation  invoices  and  records  that 
show  the  reason  an  aftennarket  catalyst 
installation  was  appropriate.  Removed 
catalysts  must  be  tagged  with 
identifying  informatitm  and  be  kept  for 
15  days.  EPA  allows  the  use  of  pre- 
printed dociunents  or  computer- 
generated  documents.  All  the 
'recordkeeping  under  the  policy  is 
authorized  by  section  114  of  the  Act,  42 
U.S.C.  7414  and  section  208  of  the  Act, 
42  U.S.C.  7542.  Parties  who  comply 
with  these  policies  are  allowed  to  install 
aftennarket  catalysts  instead  of  OE 
catalysts. 

Confidentiality  provisions  are  foimd 
at  40  CFR  part  2.  These  requirements 
have  been  in  effect  for  over  10  years. 
Startup  costs  have  been  completed.  The 
proposed  ICR  utilizes  assiunptions  that 
are  the  same  as  the  previous  ICR.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  imless  it 
displays  a  currently  valid  0MB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

In  addition  to  this  information,  you 
may  obtain  a  copy  of  the  draft  ICR 
supporting  statement  as  provided  above. 
The  EPA  would  like  to  solicit  comments 
to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  For  new  catalyst 
manufacturers  the  average  hourly 
burden  per  year  per  respondent  is  about 
5  hours  for  the  reporting  required  by  the 
policy  and  the  associated 
recordkeeping.  The  reporting  is 
mandatory.  The  frequency  of  response  is 
estimated  to  be  1  report  per  year  for  a 
new  product  line  and  2  reports  per  year 
on  manufacturing  and  warranty  card 
information.  There  are  6  entities  in  the 
country  covered  by  the  requirements. 
Total  burden  for  all  new  catalyst 
manufactiu^rs  is  about  60  houis  per 
year.  There  are  annual  operating  and 
maintenance  costs  of  about  $60  per 
manufactiu«r.  There  are  annualized 
purchased  service  costs  of  $35,700  per 
respondent.  There  are  no  annualized 
capital  costs.  Startup  costs  have  been 
completed. 

For  parties  who  recondition  used 
catalysts,  the  average  annual  hourly 
reporting  biuden  is  631  hours  p^r 
respondent.  The  reporting  is  mandatory. 
The  frequency  of  response  is  2  reports 
per  year  based  on  about  8,900  tests  gf 
used  catalysts  per  respondent.  Total 
biu-den  for  all  8  respondents  is  about 
5,048  hours.  There  are  annual  operation 
and  maintenance  costs  of  about  $200 
per  respondent.  There  are  annualized 
capital  costs  of  about  $38,244  per 
respondent. 

For  parties  who  install  aftennarket 
catalysts  there  is  no  reporting  biirden. 
The  average  annual  recordkeeping 
burden  is  about  3.5  hours  per 
respondent.  There  are  no  annualized 
operation  and  maintenance  costs  or 
annualized  capital  costs.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 


complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  December  28,  2001. 

Barry  N.  Breen, 

Acting  Assistant  Administrator,  Office  of 
Enforcement  and  Compliance  Assurance. 

(FR  Doc.  02-108  Filed  1-2-02;  8:45  am] 

BILLING  CODE  6a60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7124-5] 

Agflncy  Information  Collection 
ActlvHlM:  Proposed  Collection; 
Comment  Request;  Modification  of 
Secondary  Treatment  Requirements 
for  Discharges  Into  Marine  Waters 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  annoimces 
that  EPA  is  planning  to  submit  the 
following  continuing  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB): 

Modification  of  Secondary  Treatment 
Requirements  for  Discharges  into 
Marine  Waters,  EPA  ICR  Number 
0138.07,  OMB  Control  Number  2040- 
0088,  expiring  July  31,  2002.  Before 
submitting  the  ICR  to  OMB  for  review 
and  approval,  EPA  is  soliciting 
comments  on  specific  aspects  of  the 
proposed  information  collection  as 
described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  March  4,  2002. 
ADDRESSES:  U.S.  EPA;  Office  of 
Wetlands,  Oceans  and  Watersheds; 
Oceans  and  Coastal  Protection  Division 
(4504F);  1200  Pennsylvania  Avenue, 
SW;  Washington,  DC  20460.  Interested 
persons  may  obtain  a  copy  of  the  ICR 
without  charge  by  contacting  the  person 
identified  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Virginia  Fox-Norse,  202-260-8448 
(phone),  202-260-9920  (facsimile),  fox- 
norse.virginia@epa.gov  (electronically). 
SUPPLEMENTARY  INFORMATION:  Affected 
entities:  Entities  potentially  affected  by 
this  action  are  those  mimicipalities  that 
currently  have  section  301(h)  waivers 
from  secondary  treatment,  have  applied 
for  a  renewal  of  a  section  301(h)  waiver, 
or  those  with  a  pending  section  301(h) 
waiver  application,  and  the  states 
within  which  these  municipalities  are 
located. 

Title:  Modification  of  Secondary 
Treatment  Requiremraits  for  EHscharges 


999. 
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into  Marine  Waters  (OMB  Control 
Number  2040-0088;  EPA  ICR  Number 
0138.07),  ejcpiring  July  31,  2002. 

Abstract:  Regulations  implementing 
section  301(h)  of  the  Clean  Water  Act 
(CWA)  are  found  at  40  CFR  part  125, 
subpart  G.  The  section  301(h)  program 
involves  collecting  information  from 
two  sources:  (1)  The  mimicipal 
wastewater  treatment  facility, 
commoUly  called  a  publicly  owned 
treatment  works  (POTW),  and  (2)  the 
state  in  which  the  POTW  is  located. 
Municipalities  had  the  opportunity  to 
apply  for  a  waiver  from  secondary 
treatment  requirements,  but  that 
opportunity  closed  in  December,  1982. 
A  POTW  seeking  to  obtain  a  section 
301(h)  waiver,  holding  a  ciurent  waiver 
or  reapplying  for  a  waiver,  provides 
application,  monitoring,  and  toxic 
control  program  infdrmation.  The  state 
provides  information  on  its 
determination  whether  the  discharge 
under  the  proposed  conditions  of  the 
waiver  ensiues  the  protection  of  water 
quality,  biological  h^itats,  and 
beneficial  uses  of  receiving  waters  and 
whether  the  discharge  will  result  in 
additional  treatment,  pollution  control, 
or  any  other  requirement  for  any  other 
point  or  nonpoint  sources.  The  state 
also  provides  information  to  certify  that 
the  discharge  will  meet  all  applicable 
state  laws  and  that  the  state  accepts  all 
permit  conditions. 

There  are  4  situations  where 
information  will  be  required  under  the 
section  301(h)  program: 

(1)  A  POTW  continuing  the 
application  process  for  a  section  301(h) 
waiver,  or  reapplying  for  a  waiver.  As 
the  permits  with  section  301(h)  waivers 
reach  their  expiration  dates,  EPA  must 
have  updated  information  on  the 
discharge  to  determine  whether  the 
section  301(h)  criteria  are  still  being  met 
and  whether  the  section  301(h)  waiver 
should  be  reissued.  Under  40  CFR 
125.59(f),  each  section  301(h)  permittee 
is  required  to  submit  an  application  for 
a  new  section  301(h)  modified  permit 
within  180  days  of  the  existing  permit's 
expiration  date.  40€FTl  125.59(c)  lists 
the  information  required  for  a  modified 
permit.  The  information  that  EPA  needs 
to  determine  whether  the  POTW's 
reapplication  meets  the  section  301(h) 
criteria  is  outlined  in  the  questionnaire 
attached  to  40  CFR  part  125,  subpart  G. 

(2)  Monitoring  and  toxic  control 
program  information:  Once  a  waiver  has 
been  granted,  EPA  must  continue  to 
assess  whether  the  discharge  is  meeting 
section  301(h)  criteria,  and  that  the 
receiving  water  quality,  "biological 
habitats,  and  beneficial  uses  of  the 
receiving  waters  are  protected.  To  do 
this,  EPA  needs  monitoring  information 


furnished  by  the  permittee.  According 
to  40  CFR  125.68(d),  any  permit  issued 
with  a  section  301(h)  waiver  must 
contain  the  monitoring  requirements  of 
40  CFR  125.63(b),  (c).  and  (d)  for 
biomonitoring,  water  quality  criteria 
and  standards  monitoring,  and  effluent 
monitoring,  respectively.  Section 
125.68(d)  also  requires  reporting  at  the 
frequency  specified  in  the  monitoring 
program.  In  addition  to  monitoring 
information,  EPA  needs  information  on 
the  toxics  control  program  required  by 
§  125.66  to  ensure  that  the  permittee  is 
effectively  minimizing  industrial  and 
nonindustrial  toxic  pollutant  and 
pesticide  discharges  into  the  treatment 
works. 

(3)  Application  revision  information: 
Section  125.59(d)  of  40  CFR  allows  a  , 
POTW  to  revise  its  application  one  time 
only,  following  a  tentative  decision  by 
EPA  to  deny  the  waiver  request.  In  its 
application  revision,  the  POTW  usually 
corrects  deficiencies  and  changes 
proposed  treatment  levels  as  well  as 
outfall  and  difiuser  locations.  The 
application  revision  is  a  volimtary 
submission  for  the  applicant,  and  a 
letter  of  intent  to  revise  the  application 
must  be  submitted  within  45  days  of 
EPA's  tentative  decision  (40  CFR 
125.59(f)).  EPA  fteeds  this  information 
to  evaluate  revised  applications  to 
determine  whether  the  modified 
discharge  will  ensvue  protection  of 
water  quality,  biological  habitats,  and 
beneficial  uses  of  receiving  waters. 

(4)  State  determination  and  state 
certification  information"?  For  revised  or 
renewal  applications  for  section  301(h) 
waivers,  EPA  needs  a  state 
determination.  The  state  determines 
whether  all  state  laws  (including  water 
quality  standards)  are  satisfied.  This 
helps  ensure  that  water  quality, 
biological  habitats,  and  beneficial  uses 
of  receiving  waters  are  protected. 
Additionally,  the  state  must  determine 
if  the  applicant's  discharge  will  result  in 
additional  treatment,  pollution  control, 
or  any  other  requirement  for  any  other 
point  or  nonpoint  sources.  This  process 
allows  the  state's  views  to  be  taken  into 
account  when  EPA  reviews  the  section 
301(h)  application  and  develops  permit 
conditions.  For  revised  and  renewed 
section  301(h)  waiver  applications,  EPA 
also  needs  the  CWA  section  401(a)(1) 
certification  information  to  ensure  that 
all  state  water  quality  laws  are  met  by 
any  permit  it  issues  with  a  section 
301(h)  modification,  and  the  state 
accepts  all  the  permit  conditions.  This 
information  is  the  means  by  which  the 
state  can  exercise  its  authority  to  conciu- 
with  or  deny  a  section  301(h)  decision 
made  by  the  EPA  Regional  Office. 


The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(ivj  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
Burden  Statement:  The  estimated 
aimual  average  biuden  for  the  51 
respondents  totals  65,037  hours  for  this 
information  collection.  The  average 
annual  reporting  burden  varies 
depending  on  the  size  of  the  respondent 
and  the  category  of  the  information 
collection.  "Hie  frequency  of  response 
varies  from  once  every  five  years,  to 
case-by-case,  depending  on  the  category. 
Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  fcr  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to,  respond  to  a  collection  of 
inionnation;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  cunently  valid  OMB 
control  niunber.  The  OMB  control 
niunbers  for  EPA's  regulations  are 
displayed  in  40  CFR  part  9  and  48  CFR 
chapter  15. 

Please  send  comments  regarding  these 
matters,  or  any  other  aspect  of 
information  collection,  including 
suggestions  for  reducing  the  burden,  to 
the  address  listed  above. 
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Dated:  December  20.  2001. 
RoiwrtH.Waylandm, 
Director,  Office  of  Wetlands,  Oceans  and 
Watersheds. 
[FR  Doc.  02-111  Filed  1-2-02: 8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY  , 

[Fm.-7124-6]  I 

Agancy  Information  Coliaction 
AcUvMoa;  Submiaaion  to  OMB; 
Conmiant  Raquaat;  EPA  ICR  No. 
1759.03^0MB  Control  Na  2070-0148; 
Agricultural  Worker  Protactlon 
Standard  Training  and  Notification 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  CPRA)  (44 
U.S.C.  3501  et  seq.),  this  document 
announces  that  the  following 
hiformation  Collection  Request  (ICR) 
has  been  forwarded  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval:  Worker  Protection 
Standard  Training  and  Notification; 
EPA  ICR  No.  1759.03;  OMB  Control  No. 
2070-0148.  The  ICR,  which  is 
abstracted  below,  describes  the  nature  of 
the  information  collection  activity  and 
its  estimated  burden  and  costs.  The 
Federal  Register  document  required 
under  5  CFR  1320.8(d)  that  solicited 
comments  on  this  collectitm  of 
information  published  on  January  31, 
2001  (66  FR  8397).  EPA  received  no 
comments  on  this  ICR  during  the  60-day 
comment  period  that  was  provided. 
DATES:  Additional  comments  may  be 
submitted  on  or  before  Fetxuary  4,  2002. 
ADDRESSES:  Send  your  comments, 
referencing  the  proper  ICR  nmnbers  to: 
Ms.  Sandy  Fanner,  U.S.  Environmental 
Protection  Agency,  Office  of 
Environmental  Information,  Collection 
Strategies  Division  (2822),  1200 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20460;  and  send  a  copy  of  your 
comments  to:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Steeet,  NW.,  Washington.  DC 
20503.  I 

FOR  FURTHER  MFORMATION  CONTACT: 
Sandy  Farmer  at  EPA  by  phone  on  202- 
260-2740,  by  E-mail:         T 
farmer.sandy®epa.gov  or  access  the  ICR 
at  http://www.epa.gov/icr/icr.htm  and 
refer  to  EPA  ICR  No.  1759.03;  OMB 
Control  No.  2070-0148. 
SUPPLEMENTARY  JNFORMATKW: 


ICR  Title:  Worker  Protection  Standard 
Training  and  Notification  (EPA  ICR 
1759.03,  OMB  Control  No.  2070-0148). 

ICR  Status:  This  is  a  request  for 
extension  of  an  existing  approved 
collection  that  is  currently  scheduled  to 
expire  on  December  31,  2001.  EPA  is 
asking  OMB  to  approve  this  ICR  for 
three  years.  Under  5  CFR  1320.10(e)(2), 
the  Agency  may  continue  to  conduct  or 
sponsor  the  collection  of  information 
while  the  submission  is  pending  at 
OMB. 

Abstract:  The  Federal  Insecticide, 
Fimgicide  and  Rodenticide  Act  (FIFRA) 
(7  U.S.C.  136)  requires  the  Agency 
(EPA)  to  register  pesticides  prior  to 
distribution  and  sale  within  the  United 
States.  The  Agency  is  responsible  for  the 
regulation  of  pesticides  imder  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  (FIFRA).  The  Worker 
Protection  Standard  (WPS)  for 
agricultural  pesticides,  40  CFR  part  170, 
includes  requirements  for  protection  of 
agricultural  workers  and  pesticide 
handlers  from  hazards  of  pesticides 
used  on  farms,  on  forests,  in  nurseries 
and  in  greenhouses.  The  WPS  is 
designed  to  reduce  or  eliminate 
exposure  to  pesticides  and  estabhsh 
procedures  for  responding  to  exposure- 
related  emergencies.  The  WPS 
requirements  include  prohibitions 
against  applying  pesticides  in  a  way  that 
woiild  cause  exposure  to  workers  and 
others;  a  waiting  period  before  workers 
can  return  to  areas  treated  with 
pesticides;  basic  safety  training  and 
distribution  and  oosting  of  information 
about  pesticide  hazards,  as  well  as 
pesticide  application  information; 
arrangements  for  the  supply  of  soap, 
water,  and  towels  in  case  of  pesticide 
exposure;  and  provisions  for  emergency 
assistance.  The  information  collection 
activity  involves  the  training  of 
agricultural  workers  and  information 
exchanges  (third  party  notifications) 
between  agricultural  employers  and 
employees  at  farm,  forest,  nursery  and 
greenhouse  estabUshments  to  ensure 
worker  safety.  No  information  is 
collected  by  the  Agency  imder  this  ICR. 

Burden  Statement:  The  total  aimual 
respondent  burden  for  providing  the 
notifications  associated  with  the 
Pesticides  Worker  Protection  Standards 
as  a, whole  is  estimated  to  be  2,294,625 
hours,  with  incremental  activity 
burdens  ranging  from  2  minutes  per 
respondent  to  provide  initial  basic 
safety  information  and  45  minutes  per 
respondent  for  handler  training. 
According  to  the  PRA,  "burden"  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 


agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  The  Agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  reqiured  to  respond  to  a 
collection  of  information  that  is  subject 
to  approval  imder  the  PRA,  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  information  collections  appear  on 
the  collection  instruments  or 
instructions,  in  the  Federal  Register 
notices  for  related  rulemakings  and  ICR 
notices,  and,  if  the  collection  is 
contained  in  a  regulation,  in  a  table  of 
OMB  approval  numbers  in  40  CFR  part 
9. 

The  ICR  provides  a  detailed 
explanation  of  the  information 
collection  activity  and  the 
corresponding  burden  estimate,  which 
is  only  briefly  summarized  here. 

Respondents/affected  entities: 
4,476,250. 

Estimated  total  number  of  potential 
respondents:  4,476,250. 

Frequency  of  response:  As  needed. 

Estimated  total/average  number  of 
responses  for  each  respondent:  3. 

Estimated  total  annual  burden  hours: 
2,294,625. 

Estimated  total  annual  burden  costs: 
$94,883,757. 

Changes  in  the  ICR  Since  the  Last 
Approval:  The  total  annual  burden 
associated  with  this  ICR  has  increased 
by  52,183  hoiu-s,  from  2,242,442  hours 
in  the  previous  ICR  to  2,294,625  hours 
for  this  renewal  ICR.  The  change  is 
primarily  related  to  information  EPA 
obtained  through  the  consultation 
process  required  by  the  PRA  that  led  the 
Agency  to  increase  its  training  burden 
estimate,  and  is  described  in  detail  in 
the  ICR. 

According  to  the  procedures 
prescribed  in  5  CFR  1320.12,  EPA  has 
submitted  this  ICR  to  OMB  for  review 
and  approval.  Any  comments  related  to 
the  renewal  of  this  ICR  should  be 
submitted  within  30  days  of  this  notice, 
as  described  above. 
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Dated:  December  19,  2001. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-112  Filed  1-2-02:  8:45  amj 
BILUNG  COOE  6S6(M0-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7125-2] 

Clean  Air  Scientific  Adviaory 
Committee,  Subcommittee  on  Particie 
Monitoring;  Notification  of  Public 
Adviaory  Committee  Meeting 

Summa/y— Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Clean  Air  Scientific  Advisory 
Committee  (CASAC)  Subcommittee  on 
Particle  Monitoring  will  meet  on 
Monday,  January  28,  2002  from  8:30  am 
to  4  p.m.  Eastern  Time.  The  meeting 
will  be  held  in  Classroom  1  (groimd 
floor  near  the  visitor  entrance)  of  the  US 
EPA  Environmental  Research  Center, 
Route  54  and  T.W.  Alexander  Drive, 
Research  Triangle  Park,  NC.  The 
meeting  is  open  to  the  public,  however, 
due  to  limited  spiace,  seating  will  be  on 
a  first-come  basis. 

Background— The  CASAC 
Subcommittee  on  Particle  Monitoring 
(formerly  the  CASAC  Technical 
Subcommittee  for  Fine  Particle 
Monitoring)  was  established  in  1996  to 
provide  advice  and  comment  to  EPA 
(through  CASAC)  on  appropriate 
methods  and  network  strategies  for 
monitoring  fine  particles  in  the  context 
of  implementing  the  revised  national 
ambient  air  quality  standards  (NAAQS) 
for  particulate  matter. 

Purpose  of  the  Meeting — During  this 
meeting,  the  Subcommittee  will  develop 
advice  on  implementation  of  EPA's 
continuous  PM  monitoring  program. 
The  discussion  will  be  based  on  the 
draft  document  Continuous  Monitoring 
Implementation  Plan  prepared  by  EPA's 
Office  of  Air  Quality  Planning  and 
Standards  (OAQPS).  EPA  will  provide 
an  overview  briefing  of  that  docimient 
to  the  subcommittee  during  the  meeting 
to  clarify  areas  of  confusion,  stimulate 
further  discussion  and  receive  verbal 
input  from  subcommittee  members. 
Following  the  meeting,  the 
Subcommittee  will  develop  a  report 
advising  EPA  on  the  implementation 
plan  addressing:  (a)  program  strengths; 
(b)  areas  of  concern;  and  (c)  any 
recommendations  that  might  optimize 
implementation  of  the  PM  continuous 
mass  program.  Once  completed  by  the 
Subcommittee,  the  report  will  be 
reviewed  by  the  Clean  Air  Scientific 
Advisory  Committee  during  a  public 


teleconference  to  be  announced  in  a 
subsequent  Federal  Register  notice. 

Availability  of  Review  Materials — ^A 
copy  of  the  review  document,  and 
referenced  enclosures,  are  available 
from  EPA  on  their  website  (see 
www.epa.gov/ttn/amtic/pmcont.html). 

For  FurUier  Information—Members  of 
the  public  wishing  an  Agenda  or  a  roster 
of  the  Subcommittee  should  contact  Ms. 
Rhonda  Fortson,  Management  Assistant, 
Clean  Air  Scientific  Advisory 
Committee,  EPA  Science  Advisory 
Board  (1400A),  Suite  6450,  U.S.  EPA, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-4563;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
fortson.rhonda@epa.gov.  Those  desiring 
additional  information  about  the 
meeting,  should  contact  Mr.  Robert 
Flaak,  Designated  Federal  Officer,  Clean 
Air  Scientific  Advisory  Committee,  EPA 
Science  Advisory  Board  (1400A),  Suite 
6450,  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460; 
telephone/voice  mail  at  (202)  564-4546; 
fax  at  (202)  501-0582;  or  via  e-mail  at 
flaak.robert@epa.gov.  A  copy  of  the 
draft  agenda  will  be  posted  on  the  SAB 
Website  (www.epa.gov/sab)  (under  the 
AGENDAS  subheading)  approximately  2 
weeks  before  the  meeting.  The  Agenda 
may  also  be  obtained  from  Ms.  Fortson 
at  the  same  time. 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  must 
contact  Mr.  Flaak  in  writing  (by  letter  or 
by  fax — see  previously  stated 
information)  no  later  than  12  noon 
Eastern  Time,  Wednesday,  January  23, 
2002  in  order  to  be  included  on  the 
Agenda.  Public  comments  will  be 
limited  to  ten  minutes  per  speaker  or 
organization,  with  a  total  time  of  ninety 
minutes  overall  for  all  speakers.  Written 
comments  must  be  received  no  later 
than  the  day  prior  to  the  meeting, 
preferably  in  electronic  format  (see 
below  for  details). 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 

Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral, 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes.  For  conference  call  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 


minutes  per  speaker  £md  no  more  than 
fifteen  minutes  total,  unless  otherwise 
stated.  Deadlines  for  getting  on  the 
public  speaker  list  for  a  meeting  are 
given  above.  Speakers  should  bring  at 
least  35  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 

Written  Comments:  Although  the  SAB 
accepts  written  comments  until  two 
days  following  the  date  of  the  meeting 
(unless  otherwise  stated  above),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  With 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  formats: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  our 
Website  (http://www.epa.gov/sab)  and 
in  The  FY2000  Annual  Report  of  the 
Staff  Director  which  is  available  from 
the  SAB  Publications  Staff  at  (202)  564- 
4533  or  via  fax  at  (202)  501-^256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Mr. 
Flaak  or  Ms.  Fortson  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

Dated:  December  21,  2001. 
John  R.  Fowle,  HI, 

Acting  Staff  Director.  EPA  Science  Advisory 

Board. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-IOIO;  FRL-6773-6J 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  In  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 
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SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1010,  must  be 
received  on  or  before  February  4,  2002. 

AOOfOESSES:  Conunents  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  LC.  of  the 
SUPPLBiBfrAIIY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ccmtrol  number 
PF-1010  in  the  subject  line  on  the  first 
page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Carol  E.  Frazer,  Ph.D., 
Biopestiddes  and  Pollution  Prevention 
Division  {7511C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8810;  e-mail  address: 
frazer.caroldepa.gov. 

SUPPLEMENTARY  MFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manu&cturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected 
entities 

Industry 

111 
112 
311 

3253? 

Crop  production 
Animal  production 
Food  manufac- 

tiving 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaiistive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
hidustrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applic^ility  of  this  action 
to  a  particular  entity,  considt  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  fitjm 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register— Envircramental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  niunber  PF- 
1010.  The  official  record  consists  of  the 
dociunents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hi^way, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  niunber 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensiue  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  PF-1010  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 


Division  (7502C),  Office  of  Pesticide 
I^ograms  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monda!y  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docketeepa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6,1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1010.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  To  Subnut  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as  ' 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  ff  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the  ^ 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 


M  MAAA     l^t  —  Al 
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6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities, 
Biopesticides,  Feed  additives,  Food 
additives.  Pesticides  and  pests. 
Pollution  prevention.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  20,  2001. 
Janet  L.  Andersen, 
Director,  Biopesticides  and  Pollution 
Prevention  Division,  Office  of  Pesticide 
Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition -is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioners  and 
represents  the  view  of  the  petitioners. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

EPA  has  received  a  pesticide  petition 
1F6244  bom  Nutra-Park  Inc.,  8383 
Greenway  Blvd.,  Suite  520,  Middleton, 
WI  53562,  proposing  pursuant  to  section 
408(d)  of  the  FFDCA,  21  U.S.C.  346a(d), 
to  amend  40  CFR  part  180  to  estabUsh 
an  exemption  bom  the  requirement  of  a 
tolerance  for  the  biochemical  pesticide 
Lysophosphatidylethanolamine  (LPE)  in 
or  on  all  food  comipodities. 

Pursuant  to  section  408(d)(2)(A)(i)  of 
the  FFDCA,  as  amended,  Nutra-Park  Inc. 


has  submitted  the  following  summary  of 
information,  data,  and  arguments  in 
support  of  their  pesticide  petition.  This 
summary  was  prepared  by  Nutra-Park 
Inc.  and  EPA  has  not  fully  evaluated  the 
merits  of  the  pesticide  petition.  The 
summary  may  have  been  edited  by  EPA 
if  the  terminology  used  was  unclear,  the 
summary  contained  extraneous 
material,  or  the  summary 
unintentionally  made  the  reader 
conclude  that  the  findings  reflected 
EPA's  position  and  not  the  position  of 
the  petitioner. 

I.  Nutra-Park  Inc. 

PP 1F6244 

A.  Product  Name  and  Proposed  Use 
Practices 

The  commercial  name  for  the  end  use 
product  containing 

Lysophosphatidylethanolamine  (LPE)  is 
LPE  E94;  10%  Aqueous,  EPA  File 
Symbol  70515-R.  Presently,  the  product 
is  being  registered  for  use  as  a  pre- 
harvest  and  post-harvest  ripening  and 
shelf  life  enhancer  for  fhiits  and 
vegetables.  As  a  pre-harvest  spray,  100 
400  parts  per  million  (ppm)  of  the  active 
ingredient  is  sprayed  on  the  raw 
agricultural  commodities  until  run-off. 
As  a  post-harvest  treatment,  the  raw 
agricultural  commodities  are  dipped 
into  or  sprayed  with  a  solution 
containing  25  100  ppm  and  air  dried 
prior  to  storage. 

B.  Product  Identity/Chemistry 

1.  Identity  of  the  pesticide  and 
corresponding  residues.  The  active 
ingrecfient  LPE  is  a  phospholipid 
derived  from  phosphatidylethanolamine 
(PE)  by  the  enzymatic  removal  of  one 

'fatty  acid.  The  residues  in  or  on  raw 
agricultural  commodities  are  likely  to  be 
primarily  the  LPE.  Small  amounts  of 
bee  fatty  acid,  phosphate  and 
ethanolamine  may  be  present.  However, 
none  of  the  residues  would  be 
distinguishable  from  the  naturally 
occurring  moieties. 

2.  Magnitude  of  residue  at  the  time  of 
harvest  and  method  used  to  determine 
the  residue.  The  current  analytical 
methodology  cannot  distinguish 
between  naturally  occurring  residues 
and  those  residues  resulting  from  the 
application  of  LPE.  LPE  is  found  in  large 
quantities  in  egg  yolk  and  meat.  LPE  is 
naturally  present  in  small  amounts  in 
plant  tissues  and  other  biological 
matrices  and  can  account  for  up  to  10% 
of  the  phospholipid  content  of  cell 
membranes.  The  additional  amount  of 
LPE  as  a  result  of  its  use  as  a  ripening 
agent  and  shelf  Ufe  enhancer  will  not 
significantly  add  to  the  amount  of 
natiually  occurring  residues. 


3.  A  statement  of  why  an  analytical 
method  for  detecting  and  measuring  the 
levels  of  the  pesticide  residue  are  not 
needed.  As  stated  above,  the  current 
analytical  methodology  cannot 
distinguish  between  naturally  occurring 
residues  present  in  or  on  the  raw     ' 
agricultural  commodities  and  the 
residues  resulting  from  application  of 
the  product.  Based  on  the  natural 
occurrence  of  the  chemical,  its  favorable 
toxicological  profile  and 
inconsequential  exposure  resulting  from 
label-directed  uses,  measuring  of  the 
residues  is  not  warranted. 

C.  Mammalian  Toxicological  Profile 

Based  on  the  available  acute  toxicity 
data.  LPE  technical  and  its  20% 
formulation,  do  not  pose  any  acute 
toxicity  risks.  The  acute  toxicity  studies 
place  LPE  technical  in  acute  toxicity 
category  IV  for  acute  oral  (LDsct  >5,000 
milligrams/kilograms  (mg/kg)  male  and 
female),  inhalation  (LC50  >2.5mg/L  male 
and  female),  skin  irritation  (dermal 
irritation  index  is  0.0).  and  eye  irritation 
(no  irritation  at  72  hours)  and  toxicity 
category  III  for  acute  dermal  (LD<io 
>2,000  mg/kg  male  and  female).  The 
acute  toxicity  studies  place  the  LPE 
10%  formulation  in  acute  toxicity 
category  fV  for  acute  oral  (LD50  >5,000 
mg/kg  male  and  female),  eye  irritation 
(no  irritation  at  72  hours),  skin  irritation 
(dermal  irritation  index  is  0.0),  and 
inhalation  (LCjo  >4.63  mg/L  male  and 
female)  and  toxicity  category  III  for 
acute  dermal  [LDso  >2,000  mg/kg  male 
and  female).  Both  LPE  technical  and  its 
10%  formulation  cause  skin 
sensitization  in  the  guinea  pig. 

Information  on  the  chronic  effects  of 
LPE  is  obtained  from  the  open  literature. 
LPE  and  related  phospholipids,  such  as 
phosphatidylcholine, 
phosphatidylethanolamine, 
phosphatidylserine, 
phosphatidylinositol,  phosphatidic 
acid,  phosphatidylglycerol, 
lysophosphatidylcholine,  and 
lysophosphatidylserine,  are  synthesized 
by  microorganisms,  plants  and  animals. 
These  important  biomolecules  are 
ubiquitous  in  nature  and  have 
multifunctional  properties  in  living 
cells.  Lysophospholipids  are 
continuously  generated  in  microbial, 
plant  and  animal  systems  and  are 
,  readily  utilized  in  various  cell  functions 
or  used  in  synthesizing  new 
phospholipids.  All  phospholipids  have 
specific  roles  in  executing  certain 
cellular  functions  and  maintaining  the 
integrity  of  cellular  membranes. 
Furdiermore,  these  biomolecules  are  of 
immense  importance  to  various  food 
and  non-food  industries  as  safe 
multifunctional  natural  additives/ 
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ingredients.  Presence  of  hydiolytic 
enzymes,  knowm  as  lipases, 
phoq>holipases  and 
lysophospnolipases,  in  microbial 
(includiii^  soil  microorganisms),  plant 
and  ■nimal  (including  humans)  systems 
ensures  die  biodegredation  of 
phospholipids  and  their  lyso 
counterparts  into  harmless  metabolites/ 
by-products.  | 

D.  Aggregate  Exposure 

IT^Dietaiy  exposure — ^i.  Food.  LPE  is  a 
nmober  of  the  phospholipids. 
Phospholipids  are  a  heterogeneous 
group  of  compoimds  that  are  classed 
together  partially  on  the  basis  of 
solubility  and  partially  on  the  basis  of 
the  ester  phosphorus  present  in  the 
compounds.  Phospholipids  are  found  in 
all  cellular  organisms  as  part  of  the 
structure  of  the  cellular  membrane. 

The  framework  of  membranes 
siirrounding  the  cell  and  intracellular 
organelles  is  composed  of  a  bilayer  of 
Upid.  The  basic  unit  of  the  bilayer  is  a 
composite  of  phospholipids 
(phosphatidylcholine,  sphingomyelin, 
phosphatidylethanolamine, 
phosphatidylserine, 
phosphatidylinositol).  LPE  is  a 
phospholipid  derived  from 
phosphatidylethanolamine  by  the 
enzymatic  removal  of  one  fatty  acid. 
Residues  of  LPE  naturally  occur  in  raw 
agricidttual  commodities  and  are 
consumed  daily.  The  level  of  residues  of 
LPE  in  raw  agricultural  commodities 
through  the  use  of  this  product  will  not 
be  significantly  increased  over  the  level 
naturally  occurring. 

ii.  Drvddng  water.  Because  of  the 
benign  natiue  of  the  compound  and 
because  it  is  composed  of  moieties  that 
are  consiuned  by  all  organisms, 
dissipation  of  LPE  in  the  environment 
will,  in  all  likelihood,  be  through 
microbial  mediated  degradation.  There 
is  Uttle  or  no  possibility  of  LPE  leaching 
into  the  ground  water.  LPE  may  get  into 
surface  water  diuing  a  run-off  event. 
However,  microbial  degradation  will 
rapidly  remove  the  residues.  The  levels 
of  residues  that  might  get  into  ground  or 
surface  water  used  for  drinking  water 
will  not  be  significant  compared  to  the 
exposure  irom  naturally  occurring 
residues  of  LPE. 

2.  Non-dietary  exposure.  The 
potential  for  non-dietary  exposure  to  the 
general  population,  including  in&uits 
and  children,  is  imlikely  as  the  potential 
use  sites  are  commercial,  agricultural, 
and  horticultural  settings.  However, 
non-dietary  exposure  would  not  be 
expected  to  pose  any  quantifiable  risk 
due  to  a  lack  of  residues  or  a  level  of 
residues  present  that  are  of  no 
toxicological  concern. 


E.  Cumulative  Exposure 
Based  on  its  abimdance  in  nature  and 

long  history  of  use  by  humans  without 
deleterious  effects,  there  is  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  U.S. 
population,  including  infants  and 
children,  to  residues  of  LPE.  This 
includes  all  anticipated  dietary 
exposures  and  all  other  exposures  for 
which  there  are  reliable  information. 
The  exposure  to  LPE  as  a  result  of  its 
label  directed  use  on  raw  agricultural 
food  or  feed  commodities  will  not  result 
in  a  significant  increase  in  the 
ciunulative  exposure  over  the  present 
exposiue,  daily  consumption  by  the 
human  population  from  both  naturally 
occiurring  sources  and  bom.  processed 
foods. 

F.  Safety  Determination 

1.  U.S.  population.  LPE  is  natiually 
present  in  small  amounts  in  plant 
tissues  and  other  biological  matrices 
and  can  account  for  up  to  10%  of  the 
phospholipid  content  of  cell 
membranes.  LPE  is  foimd  in  many  food 
or  feed  commodities  such  as  human 
breast  milk,  cow  milk,  com  grain  and 
starch,  oats  and  wheat.  Large  quantities 
are  present  in  egg  yolk  and  meat.  Based 
on  its  abundance  in  nature  and  long 
historical  use  of  the  ingredient  by  the 
human  population  without  deleterious 
effects,  there  is  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  the  U.S.  population. 

2.  Infants  and  children.  LPE  is  foimd 
in  mother's  milk  and  in  cow  milk.  It  is 
also  present  in  egg  yolk  and  meat  and 
com,  oats,  and  wheat.  These 
commodities  do  constitute  a  significant 
percentage  of  infant  and  children  diets. 
Based  on  its  long  consumption  by 
infants  and  children  without  deleterious 
effects,  there  is  reasonable  certainty  that 
no  harm  will  result  irom  this  additional 
inconsequential  exposure  to  infants  and 
children. 

G.  Effects  on  the  Immune  and  Endocrine 
Systems 

LPE  is  a  naturally  occiuring  residue  in 
raw  agricultiual  food  and  feed 
commodities  and  in  processed  food.  To 
date,  there  is  no  evidence  to  suggest  that 
LPE  affects  the  immime  system, 
functions  in  a  manner  similar  to  any 
known  hormone,  or  that  it  acts  as  an 
endocrine  disruptor. 

H.  Existing  Tolerances 

LPE  is  a  constituent  naturally  found 
in  eggs  and  various  animal  tissue 
derived  products  (e.g.,  fish  meal,  fish 
oil,  lard,  meat  meal)  already  exempted 
from  regulation  under  section  25(b)(2)  of 
the  Federal  Insecticide,  Fimgicide,  and 


Rodenticide  Act.  There  is  a  temporary 
exemption  from  the  requirement  of  a 
tolerance  established  specific  to  LPE  (40 
CFR  180.1199). 

I.  International  Tolerances 

Nutra-Park  Inc.  is  not  aware  of  any 
tolerance,  exemption  from  tolerance,  or 
n»airifniim  residue  level  issued  for  LPE. 
(PR  Doc.  02-113  Filed  1-2-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7124-41 

Pemaco  Superfund  Sit»;  Notice  of 
PropMed  Adminisirativ*  Setttement 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTKM:  Notice;  request  for  public 

comment. 


SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980,  as  amended  by  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1986  (CERCLA), 
42  U.S.C.  9600  et  seq.,  notice  is  hereby 
given  that  a  proposed  Agreement  and 
Covenant  Not  to  Sue  (Prospective 
Purchaser  Agreement)  associated  with 
the  Pemaco  National  Priorities  List 
Superfund  Site  was  executed  by  the 
United  States  Environmental  Protection 
Agency  (EPA)  on  December  7,  2001.  The 
proposed  Prospective  Purchaser 
Agreement  would  resolve  certain 
potential  claims  of  the  United  States 
under  sections  106  and  107(a)  of 
CERCLA,  42  U.S.C.  9606  and  9607(a), 
and  section  7003  of  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
42  U.S.C.  6973,  against  The  Tmst  for 
Public  Lands,  a  nonprofit  corporation, 
and  The  City  of  Maywood,  Caifomia, 
(the  Purchasers).  The  Tmst  for  Public 
Lands  plans  to  acquire  the  5-acre  parcel 
constituting  the  Superfund  Site,  located 
in  Los  Angeles  County  at  5050  Slauson 
Avenue,  Maywood,  California  (the 
Property).  The  Tmst  for  PubUc  Land 
plans  to  transfer  the  Property  to  the  City 
for  use  as  a  pubUc  park.  The  park  will 
be  part  of  the  Los  Angeles  River 
Greenway,  a  system  of  pubUc  parks  and 
paths  along  a  51-mile  stretch  of  the  Los 
Angeles  River. 

In  exchange  for  the  settlement,  the 
Purchasers  have  agreed  to  pay  EPA  a 
one-time  payment  of  $10,000  ill  cash 
that  will  be  placed  in  a  special  account 
for  use  at  the  Site. 

For  thirty  (30)  calendar  days 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 


i7^>.«i  D<w.{»»a*  /  \7ril    9    Mr>    R7/Thiirfir{av    Taniiarv  .1.  20027  Notices 


Federal  Register/ Vol.  2,  No.  67d( (Thursday,  fanuary  3,  2002  / Npticco. •< 


3271- 


comments  relating  to  the  proposed, .'  • 
settlement.  If  requested  prior  to  the 
expiration  of  this  public  comment 
period,  EPA  will  provide  an  opportimity 
for  a  public  meeting  in  the  affected  area. 
EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  CA  94105. 

DATES:  Comments  must  be  submitted  on 
or  before  Febmary  4,  2002. 

ADDRESSES:  The  proposed  Prospective 
Purchaser  Agreement  and  additional 
background  documents  relating  to  the 
settlement  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  CA  94105.  A  copy 
of  the  proposed  settlement  may  be 
obtained  from  William  Keener, 
Assistant  Regional  Counsel  (ORC-1), 
Office  of  Regional  Counsel.  U.S.  EPA 
Region  IX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Comments  should 
reference  "The  Tmst  for  Public  Lands 
PPA,  Pemaco  Superfund  Site"  and 
"Docket  No.  2002-03"  and  should  be 
addressed  to  William  Keener  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Keener,  Assistant  Regional 
Counsel  (ORC-1),  Office  of  Regional 
Counsel,  U.S.  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105;  phone:  (415)  972-3940;  fax  (415) 
947-3570;  e-mail:  keener.bill@epa.gov. 

Dated:  December  12,  2001. 
lane  Diamond, 

Acting  Director,  Superfund  Division,  Region 
DC. 
IFR  Doc.  02-110  Filed  1-2-02;  8:45  am) 

BILUNG  CODE  6S60-50-P 


FEDERAL  HOUSING  FINANCE  BOARD 
[NO.2001-N-131 

Notice  of  Annual  Adjustment  of  the 
Limit  in  Average  Total  Assets  For 
Community  Financial  Institutions  and 
Notice  of  Annual  Adjustment  of  the 
Limits  on  Annual  Compensation  for 
Federal  Home  Loan  Bank  Directors 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Housing  Finance  Board 
(Finance  Board)  has  adjusted  the  limit 
in  average  total  assets  that  defines  a 
"Community  Financial  Institution" 
(CFI)  based  on  the  aimual  percentage 
increase  in  the  Consumer  Price  Index 
for  all  luban  consumers  (CPI-U),  as 


published  by  the  Department  of  Labor 
(DOL),  pursuant  to  the  requirements  of 
Section  2{13)(B)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  and  the 
Finance  Board's  regulations.  Notice  is 
hereby  given  that  the  Finance  Board 
also  has  adjusted  the  limits  on  annual 
compensation  for  the  Federal  Home 
Loan  Bank  (Bank)  directors,  based  on 
the  CPI-U,  as  published  by  the  DOL, 
pursuant  to  the  requirements  of  Section 
7(i)(2)(B)  of  the  Bank  Act  and  the 
Finance  Board's  regulations  concerning 
statutory  limits  on  Bank  Directors' 
compensation. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  L.  Bothwell,  Managing  Director 
and  Chief  Economist,  (202)  408-2821; 
Scott  L.  Smith,  Acting  Director,  Office  of 
Policy,  Research  and  Analysis,  (202) 
408-2991;  or  Kirsten  L.  Landeryou, 
Office  of  Policy,  Research  and  Analysis, 
(202)  408-2552.  Staff  also  can  be 
.reached  by  regular  mail  at  the  Federal 
Housing  Finance  Board,  1777  F  Street, 
NW.,  Washington,  DC  20006. 
SUPPLEMENTARY  INFORMATION:  The  Bank 
Act  (12  U.S.C.  1422(1 3)(B)),  as  amended 
by  the  Gramm-Leach-Bliley  Act  (GLB 
Act)  (Pub.  L.  No.  106-102, 133  Stat. 
1338  (November  12, 1999))  and  §  900.1 
of  the  Finance  Board's  regulations  (12 
CFR  900.1)  require  the  Finance  Board  to 
adjust  annually  the  limit  in  average  total 
assets  (CFI  Asset  Cap)  set  forth  in 
section  2(13)(A)(ii)  of  the  Bank  Act  (12 
U.S.C.  1422(13)(A)(ii))  and  §900.1  of  the 
Finance  Board's  regulations  that  defines 
a  CFI,  based  on  the  annual  percentage 
increase,  if  any,  in  the  CPI-U,  as 
published  by  Uie  Department  of  Labor 
(DOL).  Section  7(i)(2)(B)  of  the  Bank  Act 
(12  U.S.C.  1427(i)(2){B)),  as  amended  by 
the  GLB  Act,  and  §  918.3(a)ri)  of  the 
Finance  Board's  regulations  (12  CFR 
913.3(a)(1)),  require  the  Finance  Board, 
beginning  January  1,  2001,  to  make  a 
similar  annual  adjustment  to  the 
compensation  limits  set  forth  in  section 
7(i)(2)(A)  of  the  Bank  Act  (12  U.S.C. 
1427(i)(2)(A))  and  §  918.3(a)(1)  of  the 
Finance  Board's  regulations,  for 
members  of  the  boards  of  directors  of 
the  Banks  based  on  the  annual 
percentage  increase,  if  any,  in  the  CPI- 
U,  as  published  by  the  DOL. 

Pursuant  to  the  Finance  Board's 
regulations,  for  purposes  of  the  CFI 
Asset  Cap,  the  Finance  Board  is 
required  to  publish  notice  by  Federal 
Register  of  Uie  CPI-U-adjusted  cap.  For 
purposes  of  the  Banks'  board  of 
directors  annual  compensation 
adjustments,  the  Finance  Board  is 
required  to  publish  notice,  by  Federal 
Register,  distribution  of  a  memorandum 
or  otherwise,  of  the  CPI-U-adjusted 
limits  on  annual  compensation.  The 


annual  adjustment  of  the  existing  CFI 
Asset  Cap  and  annual  Bank  director 
compensation  limits,  effective  January  1 
of  a  particular  calendar  year,  reflects  the 
percentage  by  which  the  CPI-U 
published  for  November  of  the     ....... 

preceding  calendar  year  exceeds  then 
CPI-U  published  for  November  of  the- 
year  before  the  preceding  calendar  year 
(if  at  all).  For  example,  the  adjustment 
of  the  limits  effective  January  1,  2002 
are  based  on  the  percentage  increase  in 
the  CPI-U  from  November  2000  to 
November  2001 .  The  Finance  Board  has 
determined  that  it  is  appropriate  to  use 
data  from  November  rather  than  waiting 
for  the  December  data  to  become 
available  so  that  the  Banks  can  be 
notified  of  the  revised  asset  limit  and 
compensation  limits  as  close  to  the 
effective  date  as  possible.  Other  Federal  ■ 
agencies  do  not  rely  on  December  data, 
which  is  published  in  mid-January, 
when  calculating  annual  inflation 
adjustments  and,  as  a  result,  are  able  to 
announce  the  adjustments  prior  to  the 
effective  date  of  January  1 . 

The  DOL  encourages  the  use  of  CPl- 
U  data  that  has  not  been  seasonally 
adjusted  in  "escalation  agreements" 
because  seasonal  factors  are  updated 
annually  and  seasonally  adjusted  data 
are  subject  to  revision  for  up  to  five 
years  following  the  original  release; 
unadjusted  data  are  not  routinely 
subject  to  revision,  and  previously 
published  unadjusted  data  are  only 
corrected  when  significant  calculation 
errors  are  discovered.  Accordingly,  the 
Finance  Board  is  using  data  that  had  not 
been  seasonally  adjusted  to  calculate  the 
new  CFI  Asset  Cap  and  annul  Bank 
director  compensation  limits. 

The  unadjusted  CPI-U  increased  1.9 
percent  between  November  of  2000  and 
November  of  2001.  Based  on  this  data, 
the  Finance  Board  adjusted  the  CFI 
Asset  Cap  for  2001  from  S517  miUion  to 
$527  million,  beginning  January  1,  2002. 

The  Finance  Board  also  adjusted, 
based  on  the  1 .9  percent  increase  in  the 
CPI-U,  the  annual  compensation  for  the 
listed  members  of  the  boards  of 
directors  of  the  Banks  as  follows, 
beginning  January  1,  2002:  for  a 
Chairperson — $26,341;  for  a  Vice- 
Chairperson — $21,073;  for  any  other 
member  of  a  Bank's  board  of  directors — 
$15,805. 

Dated:  December  27,  2001. 

By  the  Federal  Housing  Finance  Board. 
John  T.  Korsmo. 
Chairman. 
[FR  Doc.  02-49  Filed  1-2-02;  8:45  am] 

BILLING  CODE  672S-01-P 
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FEDERAL  RESERVE  SYSTEM 

Agency  Information  CollectkMi 
Activltiea:  Announcement  of  Board 
Approval  Under  Delegated  Authority 
and  Submiseion  to  0MB 

summary:  Backsround 

Notice  is  hereby  given  of  the  final 
approval  of  proposed  information 
collections  by  the  Board  of  Governors  of 
the  Federal  Reserve  System  (Board) 
under  OMB  delegated  authority,  as  per 
5  CFR  1320.16  (OMB  Regulations  on 
Controlling  Paperwork  Burdens  on  the 
Public).  Board-approved  collections  of 
information  are  incorporated  into  the 
official  OMB  inventory  of  currently 
approved  collections  of  information. 
Copies  of  the  OMB  83-Is  nd  supporting 
statements  and  approved  collection  of 
information  instruments  are  placed  into 
OMB's  public  docket  files.  The  Federal 
Reserve  may  not  conduct  or  sponsor, 
and  the  respondent  is  not  required  to 
respond  to,  an  information  collection 
that  has  been  extended,  revised,  or 
implemented  on  or  after  October  1 , 
1995,  unless  it  displays  a  ciurently  valid 
OMB  control  number. 
FOR  FURTHER  INFORMATION  COflTACT: 
Federal  Reserve  Board  Clearance 
Officer-Mary  M.  West-Division  of 
Research  and  Statistics,  Board  of 
Governors  of  the  Federal  Reserve 
System,  Washington,  DC  20551  (202- 
452-3829);  OMB  Desk  Officer- 
Alexander  T.  Hunt-Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503  (202-395-7860). 
SUPPLEMENTARY  INFORMATION: 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension  for  Three 
Years,  Without  Revision,  of  the 
Following  Reports:  | 

1.  Report  title:  Annual  Salary  Survey,  ad 

hoc  smveys,  and  Compensation  Trend 

Survey. 

Agency  form  number:  FR  29a,  b,  c. 

OMB  Control  number:  7100-0290. 

Frequency:  FR  29a.  once  each  year;  FR 

29b,  on  occasion:  FR  29c,  once  each 

year. 

Reporters:  Employers  considered 

competitors  for  Federal  Reserve 

employees. 

Annual  reporting  hours:  FR  29a,  270 

hours:  FR  29b,  30  hours;  FR  29c,  1,300 

hours. 

Estimated  average  hours  per  response: 

FR  29a,  6  hours;  FR  29b,  1  hour;  FR  29c, 

2  hoitfs. 

Number  of  respondents:  FR  29a,  45;  FR 

29b,  10;  FR  29c,  650. 

Small  businesses  are  affected. 

General  description  of  report:  This 

information  collection  is  volimtary 


(sections  10(4)  and  11(1)  of  the  Federal 
Reserve  Act  (12  U.S.C.  244  and  248(1)) 
and  is  given  confidential  treatment  (5 
U.S.C  §§  552  (b)(4)  and  (b)(6)). 
Abstract:  The  surveys  collect 
information  on  salaries,  employee 
compensation  policies,  and  other 
employee  programs  from  employers  that 
are  considered  coippetitors  for  Federal 
Reserve  employees.  The  data  from  the 
siuveys  primarily  are  used  to  determine 
the  appropriate  salary  structure  and 
salary  adjustments  for  Federal  Reserve    . 
employees. 

2.  Report  title:  Recordkeeping  and 
Disclosure  Requirements  Associated 
with  Securities  Transactions  Pursuant  to 
Regulation  H. 

Agency  form  number:  Reg  H-3. 
OMB  Control  number:  7100-0196. 
Frequency:  Development  of  policy 
statement,  one-time;  Trust  company 
report,  quarterly;  Transactions 
recordkeeping,  on  occasion;  and 
Disclosure,  on  occasion. 
Reporters:  State  member  banks  and  trust 
companies. 

Annual  reporting  hours:  158,423  hours. 
Estimated  average  hours  per  response: 
Development  of  policy  statement,  30 
minutes;  Trust  company  report,  15 
minutes;  Transaction  recordkeeping,  3 
minutes;  and  Disclosure,  3  minutes. 
Number  of  respondents:  1,324. 
Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  325).  If  the  records  maintained  by 
state  member  banks  come  into  the 
possession  of  the  Federal  Reserve,  they 
are  given  confidential  treatment  (5 
U.S.C.  552(b)(4),  (b)(6),  and  (b)(8)). 
Abstract:  State-chartered  member  banks 
and  trust  companies  "effecting  secxuities 
transactions  for  customers  must 
establish  and  maintain  a  system  of 
records,  furnish  confirmations  to 
customers,  and  establish  written 
policies  and  procedures  relating  to 
securities  trading.  They  are  required  to 
maintain  records  for  three  years 
following  the  transaction.  These 
requirements  are  necessary  for  customer 
protection,  to  avoid  or  settle  customer 
disputes,  and  to  protect  the  bank  against 
potential  liability  arising  imder  the 
anti-fraud  and  insider  trading 
provisions  of  the  Securities  Exchange 
Act  of  1934. 

Final  Approval  Under  OMB  Delegated 
Authority  of  the  Extension  for  Three 
Years,  With  Revision,  of  the  Following 
Report: 

1.  Report  title:  Application  for 

Employment  with  the  Board  of 

Governors  of  the  Federal  Reserve 

System. 

Agency  form  number:  FR  28. 


OMB  Control  number:  7100-0181. 
Frequency:  On  occasion. 
Reporters:  Employment  applicants. 
Annual  reporting  hours:  8,625  hoius. 
Estimated  average  hours  per  response:  1 
hour. 

Number  of  respondents:  8,500. 
Small  businesses  are  not  affected. 
General  description  of  report:  This 
information  collection  is  required  to 
obtain  a  benefit  (sections  10(4)  and  11(1) 
of  the  Federal  Reserve  Act  (12  U.S.C. 
244  and  248(1)).  The  Board  is  required 
to  treat  the  information  collected  on  the 
Application  as  confidential  piusuant  to 
the  requirements  of  the  Privacy  Act  (5 
U.S.C.  552a).  Individual  respondent 
data  are  regarded  as  confidential  imder 
the  Freedom  of  Information  Act  (5 
U.S.C.  552(b)(2)  and  (b)(6)). 
Abstract:  The  Application  collects 
information  to  determine  the 
qualifications,  suitability,  and 
availability  of  applicants  for 
employment  with  the  Board.  The 
Application  asks  about  education, 
training,  emplojrment,  and  other 
information  covering  the  period  since 
the  applicant  left  high  school. 
Current  actions:  The  Federal  Reserve 
will  add  two  short  supplemental  forms 
to  the  Application.  One  form  will  be 
given  to  all  applicants  and  collects 
information  about  the  gender  and  race 
of  the  applicant.  The  information  from 
this  form  will  be  used  to  assist  the 
Board  with  federal  equal  opportunity 
record  keeping,  reporting,  and  other 
legal  requirements.  The  second  form 
will  be  filled  out  by  applicants  for 
Research  Assistant  positions  in  the 
divisions  of  Monetary  Affairs, 
International  Finance,  and  Research  and 
Statistics.  The  survey  will  serve  to 
streamline  the  recruiting  process  by 
attempting  to  determine  an  applicant's 
interest  in  the  policy  and  research 
topics  that  are  germane  to  individual 
research  sections. 

Final  Approval  Under  OMB  Delegated 
Autiiority  to  the  Implement  the 
Following  Report: 

1.  Report  title:  Siuvey  of  Board 
Publications. 

Agency  form  number:  FR  1373a  and  b. 
OMB  Control  number:  7100-0301. 
Frequency:  FR  1373a,  1.5;  FR  1373b 
small-panel,  8;  and  FR  1373b  large- 
panel, 

2.  Reporters:  FR  1373a,  educators  who 
have  previously  requested  materials 
from  the  Board;  FR  1373b,  current 
subscribers  of  Board  publications. 
Annual  reporting  hours:  762  hours. 

.  Estimated  average  hours  per  response: 
FR  1373a,  30  minutes;  FR  1373b,  15 
minutes. 
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Number  of  respondents:  FR  1373a,  400j 
FR  1373b  small-panel,  131;  FR  1373b 
large-panel,  400. 
Small  Dusinesses  are  affected. 
General  description  of  report:  This 
information  collection  is  volimtary.  The 
FR  1373a  survey  is  authorized  pursuant 
to  the  Federal  Trade  Commission 
Improvement  Act  (15  U.S.C.  57(a));  the 
FR  1373b  survey  is  authorized  pursuant 
to  12  U.S.C.  248(i).  The  specific 
information  collected  is  not  considered 
confidential. 

Abstract:  Data  from  the  FR  1373a  survey 
will  help  the  Board  staff  to  1)  conduct 
periodic  reviews  and  evaluations  of  the 
consumer  education  resources  available 
to  consumers  and  consumer  educators, 
and  to  2)  evaluate  consumer  education 
resources  under  consideration  for 
distribution.  Data  from  the  FR  1373b 
survey  will  help  the  Board  staff  to 
evaluate  Board  publications  that  are 
available  to  the  public.  The  staff  will 
use  the  FR  1373b  data  to  help  determine 
if  the  Board  should  continue  to  issue 
certain  publications  and,  if  so,  whether 
the  public  would  like  to  see  changes  in 
the  method  of  information  delivery, 
issuance  frequency,  content,  or  format/ 
appearance. 

Board  of  Governors  of  the  Federal 
Reserve  System,  December  28,  2001. 

Jenniiier  J.  Johnson, 

Secretary  of  the  Board. 

[FR  Doc.  02-123  Filed  1-2-02;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Sliares  of  BanK  or  Banit 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
Ae  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
17,  2002. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 


1 .  Joseph  R.  Doherty  and  the  Joseph 
R.  Doherty  Family  Limited  Partnership, 
LP.,  Somerville,  Massachusetts;  to 
acquire  voting  shares  of  Central 
Bancorp,  Inc.,  Somerville, 
Massachusetts,  and  thereby  indirectly 
acquire  voting  shares  of  Central  Co- 
operative Bank,  Somerville, 
Massachusetts. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Brian  and  Elizabeth  Riddell  as 
general  partners  of  Riddell  Family 
Limited  Partnership,  Dakota  Dunes, 
South  Dakota,  and  William  and  Linda 
Biles,  Tie  Siding,  Wyoming;  to  acquire 
additional  voting  shares  of  First 
Heartland  Bancorp.,  Sioux  Center,  Iowa; 
and  thereby  indirectly  acquire 
additional  voting  shares  of  First 
National  Bank  of  Sioux  Center,  Sioux 
Center,  Iowa,  and  Pender  State  Bank, 
Pender,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  27,  2001. 
Jennifer  ].  Johnson, 
Secretary  of  the  Board. 
IFR  Doc.  02-34  Filed  1-2-02;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  HokJing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piusuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  thefr  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  ff  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 


conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  28, 
2002. 

A.  Federal  Reserve  Bank  of  New 
York -(Betsy  ButtrilJ  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1 .  Trustco  Bank  Corp  NY,  Glenville, 
New  York;  to  acquire  9.9  percent  of  the 
common  stock  of  Troy  Financial 
Corporation,  and  thereby  indirectly 
acquire  The  Troy  Commercial  Bank,  and 
the  Troy  Savings  Bank,  all  of  Troy,  New 
York. 

•  Board  of  Governors  of  the  Federal  Reserve 
System,  December  27.  2001. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-35  Filed  1-2-02;  8:45  am] 
BILUNG  COOe  6210-01-8 


FEDERAL  RESERVE  SYSTEM 

Formatkms  of,  Acquisitkms  l>y,  and 
Mergers  of  Bank  HoMing  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piu^uant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  Uie  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
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from  the  National  Information  Center 
website  ^t  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  January  28, 
2002. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  United  National  Bancorp  and 
UnitedTrust  Bank,  both  of  Bridgewater, 
New  Jersey;  to  acquire  and  merge  with 
Vista  Bancorp,  Inc.,  PhUlipsburg,  New 
Jersey,  and  thereby  indirectly  acquire 
Vista  Bank,  N.A.,  Phillipsburg,  New 
Jersey. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
6316&-2034: 

1.  First  Service  Financial  Company, 
Crestwood,  Missoiui;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
FirstService  Bank,  Crestwood,  Missouri 
(in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  December  28,  2001. 
Jennifer  J.  Johnson,  I 

Secretary  of  the  Board.  ' 

(FR  Doc.  02-124  Filed  1-2-02;  8:45  am) 
BNJJNG  CODE  «210-«1-S 


GENERAL  SERVICES       I 
ADMINISTRATION 

[OMB  Control  No.  3090-0023] 

Propoted  Coltoctlon;  Comment 
Request  Entltied  Surplus  Personal 
Property  Mailing  List  Application 

agency:  Property  Management  Division 

(FBP),  GSA. 

ACTION:  Notice  of  request  for  public 

comments  regarding  extension  of  a 

currently  approved  OMB  clearance 

(3090-0023). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  will  be  submitting  to 
the  Office  of  Acquisition  Policy  will  be 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  approve  an  extension  of  a  cturently 
approved  collection  concerning  Surplus 
Personal  F*roperty  Mailing  List 
Application. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  GSA, 
mainly  on  the  Surplus  Mailing  List,  and 


whether  it  will  have  practical  utility; 
whether  our  estimate  of  the  public 
burden  of  this  collection  of  information 
is  accurate,  and  based  on  valid 
assumptions  and  methodology;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  may  be  submitted  on 
or  before  March  4,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Victor  Amold-Bik,  Property 
Management  Division,  GSA  (703)  305- 
5809. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to  Stephanie 
Morris,  General  Services  Administration 
(MVP),  1800  F  Street.  NW.,  Washington, 
DC  20405. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
is  requesting  the  Office  of  Management 
and  Budget  (OMB)  to  extend  a  currently 
approved  information  collection,  3090- 
0023,  concerning  Surplus  Personal 
Property  Mailing  List  Application.  This 
GSA  Form  2170  is  completed  by 
persons  who  wish  to  have  their  names 
placed  on  the  Surplus  Personal  Property 
Mailing  List  maintained  by  GSA 
Regional  Sales  Offices.  Mailing  labels 
are  produced  based  on  the  type  of 
property.and  geographical  area 
indicated  by  tiie  prospective  bidder  on 
the  mailing  list  application. 

B.  Annual  Reporting  Burden 

Respondents:  12,000. 

Annual  responses:  12,000. 

Burden  hours:  996. 

Obtaining  Copies  of  Proposals:  A 
copy  of  this  proposal  may  be  obtained 
from  the  General  Services 
Administration,  Acquisition  Policy 
Division  (MVP),  Room  4035, 1800  F 
Street,  NW.,  Washington,  DC  20405,  or 
be  telephoning  (202)  501-4744,  or  by 
faxing  your  request  to  (202)  501-4067. 
Please  cite  OMB  Control  No.  3090-0023, 
Surplus  Personal  Property  Mailing  List 
Application,  in  all  correspondence. 

Dated :  December  2 1 ,  2001 . 
Michael  Carleton, 
Chief  Information  Officer. 
[FR  Doc.  02-119  Filed  1-2-02;  8:45  am] 
BILUNG  CODE  6820-61-11 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0006] 

Submission  for  OMB  Review  and 
Extension  GSAR  Clause,  552.237-71, 
Qualifications  of  Employees 

AGENCY:  General  Services 
Administration  (GSA). 
ACTION:  Notice  of  emergency 
reinstatement  and  request  for  public 
comments  of  the  reinstated  collection 
3090-0006. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  requested  in  August 
2001  that  the  Office  of  Management  and 
Budget  (OMB)  reinstate  an  information 
collection  that  pertains  to  GSAR  Clause, 
Qualifications  of  Employees.  OMB 
■  reinstated  the  collection  November 
2001.  Information  collected  under  this 
authority  is  required  by  regulation.  This 
notice  indicates  GSA's  intent  to  request 
an  extension  by  3  years  of  OMB's 
emergency  reinstatement  of  this 
collection  and  to  request  public  review 
and  comment  on  the  collection. 

Public  comments  are  particularly 
invited  on:  Whether  this  information 
collection  generated  by  the  GSAR 
Clause,  Qualifications  of  Employees,  is 
necessary  for  security  reasons,  to 
properly  determine  if  an  employee  is 
suitable  to  work  imder  a  GSA  service 
contract  for  guards,  child  care,  cleaning, 
and  maintenance  contract;  whether  it 
will  have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  in 
which  we  can  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology. 

DATES:  Comments  may  be  submitted  on 
or  before  March  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Wise,  Acquisition  Policy  Division,  GSA 
(202) 208-1168. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  Stephanie  Morris,  General 
Services  Administration  (MVP),  Room 
4035. 1800  F  Street,  NW.,  Washington, 
DC  20405. 
SUPPLEMENTARY  INFORMATION: 
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A.  Purpose 

The  General  Services  Adnu'nistration 
has  various  mission  responsibilities 
related  to  the  acquisition  and'provision 
of  service  contracts.  These  mission 
responsibilities  generate  requirements 
that  are  realized  through  the  solicitation 
and  award  of  service  contracts  for' 
guards,  childcare,  cleaning,  and 
maintenance.  Individual  solicitations 
and  resulting  contracts  may  impose 
imique  information  collection/reporting 
requirements  on  contractors,  not 
required  by  regulation,  but  necessary  to 
evaluate  particular  program 
accomplishments  and  measure  success 
in  meeting  program  objectives. 

B.  Annual  Reporting  Burden 

Respondents:  15,4^6. 

Responses  Per  Respondent:  1. 

Total  Responses:  15,496. 

Hours  Per  Response:  1. 

Total  Burden  Hours:  15,496. 

Obtaining  Copies  of  Proposals:  A 
copy  of  this  proposal  may  be  obtained 
from  the  General  Services 
Administration,  Acquisition  Policy 
Division  (MVP).  Room  4035,  1800  F 
Street,  NW.,  Washington,  DC  20405.  or 
by  telephoning  (202)  501-4744,  or  by 
faxing  your  request  to  (202)  501-4067. 
Plese  cite  OMB  Control  No.  3090-0006. 
Qualifications  of  Employees,  in  all 
correspondence. 

Dated:  December  21,  2001. 
Michael  Carleton, 
Chief  Information  Officer. 
[FR  Doc.  02-120  Filed  1-3-02;  8:45  am) 
BILUNG  CODE  6820-61-M 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-0014] 

Submission  for  OMB  Review; 
Comment  Request  Entitled  Transfer 
Order-Surplus  Personal  Property  and 
Continuation  Sheet 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Notice  of  a  request  for  an 
extension  to  an  existing  OMB  clearance 
(3090-0014). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  General  Services 
Administration  (GSA)  has  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  Transfer  Order-Surplus 
Personal  Property  and  Continuation 
Sheet.  A  request  for  public  comments  ^ 


was  published  at  66  FR  43871,  August 
21,-2001.  No  comments  were  received. 

DATES:  Comments  may  be  submitted  on 
or  before  February  4,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Thomas,  Federal  Supply 
Services,  GSA  (703)  308-0742. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Edward 
Springer,  GSA  Desk  Officer,  OMB, 
Room  10236,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  Stephanie  Morris, 
General  Services  Administration  (MVP), 
1800  F  Street,  NW.,  Room  4035. 
Washington.  DC  20405. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
is  requesting  the  Office  of  Management 
and  Budget  (OMB)  to  review  and 
approve  information  collection.  3090- 
0014.  concerning  Transfer  Order- 
Surplus  Personal  Property  and 
Continuation  Sheet.  This  form  is  used 
by  public  agencies,  nonprofit 
educational  or  public  health  activities, 
programs  for  the  elderly,  service 
education  activities,  programs  for  the 
elderly,  service  educational  activities, 
and  public  airports  to  apply  for 
donation  of  Federal  surplus  personal 
property.  The  SF  123  serves  as  the 
transfer  instrument  and  includes  item 
descriptions,  transportation 
instructions,  nondiscrimination 
assurances,  and  approval  signatures. 

B.  Annual  Reporting  Burden 

Respondents:  63,000. 

Annual  Responses:  63,000. 

Burden  Hours:  18,900. 

Obtaining  Copies  of  Proposals:  A 
copy  of  this  proposal  may  be  obtained 
from  the  General  Services 
Administration,  Acquisition  Policy 
Division  (MVP).  1800  F  Street,  NW., 
Room  4035,  Washington,  DC  20405,  or 
by  telephoning  (202)  501-4744,  or  by 
faxing  your  request  to  (202)  501-4067. 
Please  cite  OMB  Control  No.  3090-0014, 
Transfer  Order-Surplus  Personal 
Property  and  Continuation  Sheet,  in  all 
correspondence. 

Dated:  December  21,  2001. 
Nfichael  Carleton, 
Chief  Information  Officer. 
[FR  Doc.  02-118  Filed  1-2-02;  8:45  am) 
BHJJNG  CODE  6820-61-M 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3000-01 1 2] 

Submission  for  OMB  RevieMf; 
Comment  Request  Entltied  State 
Agency  Monttily  Donation  Report  of 
Surplus  Property 

AGENCY:  Federal  Supply  Service,  GSA. 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  of  a 
ciurently  approved  OMB  Clearance 
(3090-0112). 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Office  of 
Acquisition  Policy  will  be  submitting  to 
the  Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  currently  approved 
information  collection  requirement 
concerning  GSA  Form  3040,  State 
Agency  Monthly  Donation  Report  of 
Surplus  Personal  Property. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  GSA,  to 
conduct  a  report  assessing  the 
distribution  of  surplus  property,  and 
whether  it  will  have  practical  utility; 
whether  our  estimate  of  the  public 
burden  of  this  collection  of  information 
is  accurate,  and  based  on  valid 
assumptions  and  methodology;  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected:  and 
ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Submit  comments  on  or  before: 
March  4,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Thomas,  Federal  Supply 
Services  (703)  308-0742. 
ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to  Stephanie  Morris,  General 
Services  Administration  (MVP),  Room 
4035, 1800  F  SXieei.  NW.,  Washington, 
DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
will  be  requesting  the  Office  of 
Management  and  Budget  (OMB)  to 
renew  information  collection,  3090- 
0112,  concerning  GSA  Form  3040,  State 
Agency  Monthly  Donation  Report  of 
Surplus  Personal  Property.  This  report 
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complies  with  Public  Law  94-519, 
which  requires  annual  reports  of 
donations  of  personal  propOTty  to  public 
agencies  for  use  in  carrying  out  such 
purposes  as  conservation,  economic 
development,  education,  parks  and 
recreation,  public  health,  and  public 
safety. 

B.  Annual  Reporting  Burden 

Respondents:  55. 

Annual  responses:  220. 

Burden  hours:  330. 

Copy  of  Proposal.  A  copy  of  this 
proposal  may  be  obtained  from  the 
General  Services  Administration, 
Acquisition  Policy  Division  (MVP), 
Room  4035, 1800  F  Street  NW., 
Washington,  DC  20405,  or  by 
telephoning  (202)  501-4744  or  by  faxing 
your  request  to  (202)  501-4067.  Please 
dte  OMB  Control  No.  3090-0112,  State 
Agency  Monthly  Donation  Report  of 
Surplus  Property,  in  all  correspondence. 

Dated:  December  21.  2001. 
Michael  Carleton, 

Chief  Information  Officer. 

(FRDoc.  02-121  Filed  1-2-02:8:45  am] 

BIUMG  CODE  6«20-«1-ll 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secfetary 

Findlnge  of  Scientific  Misconduct 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case: 

Shaan  F.  Munjee,  M.S..  Wake  Forest 
University ^School  of  Medicine:  Based  on 
the  report  of  an  investigation  conducted 
by  the  Wake  Forest  University  School  of 
Medicine  (WFUSM)  and  additional 
analysis  conducted  by  ORI  in  its 
oversight  review,  the  U.S.  Public  Health 
Service  (PHS)  found  that  Shaan  F. 
Munjee,  M.S.,  former  research  fellow. 
Department  of  Cancer  Biology  at 
WFUSM,  engaged  in  scientific 
misconduct  by  falsifying  and  fabricating 
data  in  res^uch  supported  by  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases  (NIDDK),  National 
Institutes  of  Health  (NDi),  grants  5  R29 
DK52623-03  and  5  R29  DIC52623-04, 
"PTHRP  and  prostate  growth." 

Specifically,  PHS  found  that  Ms. 
Munjee  falsified  data  relating  to  the 
signaling  of  protein  kinase  in  prostate 


cancer  cell  Unes.  From  March  2000 
through  October  2000,  Ms.  Mimjee 
falsified  and  fabricated  data  in  her 
notebook  bora,  experiments  to 
misrepresent  her  productivity  and  the 
significance  of  her  findings.  Ms.  Munjee 
reported  the  falsified  and  fabricated  data 
in:  (1)  Laboratory  group  meetings,  a 
journal  club,  and  a  Cancer  Biology 
retreat  within  WFUSM;  (2)  NIH  grant 
application  5  R29  DK52623-04, 
"PTHRP  and  prostate  growth";  and  (3) 
an  abstract  submitted  to  the  American 
Association  for  Cancer  Research.  Given 
the  extensive  nature  of  Ms.  Mimjee's 
data  falsification  and  fabrication,  none 
of  her  research  can  be  considered 
reliable.  Her  actions  adversely  and 
materially  affected  the  laboratory's 
ongoing  research  in  prostate  cancer  by 
causing  an  improductive  avenue  of 
research  to  be  piusued  and  by 
preventing  the  principal  investigator 
from  submitting  a  competitive  renewal 
application  for  a  NIH  grant.  No 
publications  required  correction  or 
retraction. 

Ms.  Mimjee  has  entered  into  a 
Voluntary  Exclusion  Agreement  in 
which  she  has  voluntarily  agreed  for  a 
period  of  three  (3)  years,  beginning  on 
December  17,  2001: 

(1)  To  exclude  herself  fitim  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
and  from  eligibility  for,  or  involvement 
in,  nonprocurement  transactions  (e.g., 
grants  and  cooperative  agreements)  of 
the  United  States  Government  as 
defined  in  45  CFR  Part  76  (Debarment 
Regulations);  and 

(2)  to  exclude  herself  from  serving  in 
any  advisory  capacity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal, 

Director,  Office  of  Research  Integrity. 
(FR  Doc.  02-25  Filed  1-2-02;  8:45  am] 

BHJJNG  CODE  41S0-31-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Advisory  Committees;  Tentative 
Schedule  of  Meetings  for  2002 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
tentative  schediile  of  forthcoming 
meetings  of  its  public  advisory 
committees  for  2002.  Diuing  1991,  at  the 
request  of  the  Commissioner  of  Food 
and  Drugs  (the  Commissioner),  the 
Institute  of  Medicine  (the  lOM) 
conducted  a  study  of  the  use  of  FDA's 
advisory  committees.  In  its  final  report, 
one  of  the  lOM's  recommendations  was 
for  the  agency  to  publish  an  annual 
tentative  schedule  of  its  meetings  in  the 
Federal  Register.  This  publication 
implements  the  lOM's  recommendation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Ann  Shennan,  Advisory 
Committee  Oversight  and  Management 
Staff  (HF-4),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-1220. 

SUPPLEMENTARY  INFORMATION:  The  lOM,  . 
at  the  request  of  tbe  Commissioner, 
imdertook  a  study  of  the  use  of  FDA's 
advisory  committees.  In  its  final  report 
in  1992,  one  of  the  lOM's 
recommendations  was  for  FDA  to  adopt 
a  policy  of  publishing  an  advance  yearly 
schedule  of  its  upcoming  public 
advisory  committee  meetings  in  the 
Federal  Register;  FDA  has  implemented 
this  recommendation.  The  annual 
publication  of  tentatively  scheduled 
advisory  committee  meetings  will 
provide  both  advisory  committee 
members  and  the  public  with  the 
opportimity,  in  advance,  to  schedule 
attendance  at  FDA's  upcoming  advisory 
committee  meetings.  Because  the 
schedule  is  tentative,  amendments  to 
this  notice  will  not  be  published  in  the 
Federal  Register.  However,  changes  to 
the  schedule  will  be  posted  on  the  FDA 
advisory  committees'  Web  site  located 
at  http://www.fda.gov/oc/advisory/ 
default.htm.  FDA  will  continue  to 
publish  a  Federal  Register  notice  15 
days  in  advance  of  each  upcoming 
advisory  committee  meeting  to 
annoimce  the  meeting  (21  CFR  14.20). 

The  following  list  announces  FDA's 
tentatively  scheduled  advisory 
committee  meetings  for  2002.  You  may 
also  obtain  up-to-date  meeting 
information  by  calling  the  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area): 
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Committee  Name 

Dates  of  Meetings 

Advisory  Committee 

5-Digit  Information 

One  Code 

OFFICE  OF  THE  COMMISSIONER 

Science  Board  to  the  Food  and  Dmg  Administration 

April  16,  Novemljer  12 

12603 

CENTER  FOR  BIOLOGICS  EVALUATION  AND  RESEARCH 

Allergenic  Products  Advisory  Committee 

March  15,  Novemtwr  4 

12388 

Biological  Response  Modifiers  Advisory  Committee 

February  28-March  1  (Altemate:  January  30-31 ), 
July  18-19  (Altemate:  May  9-10),  November 
7-8  (Alternate:  October  10-11). 

12389 

Blood  Products  Advisory  Committee 

March  14-15,  June  13-14,  September  12-13, 
December  12-13. 

19516 

Transmissible  Spongiform  Encephalopathies  Advisory  Com- 
mittee. 

January  16-17,  June  26-27,  October  17-18 

12932 

Vaccines  and  Related  Biological  Products  Advisory  Committee 

January  30-31,  March  6-7,  May  21-22,  July  10- 
11,  September  10-11,  November  18-19. 

12391 

CENTER  FOR  DRUG  EVALUATION  AND  RESEARCH 

Advisory  Committee  for  Phannaceutical  Science 

February  25-26,  May  7^,  October  23-25 

12539 

Advisory  Committee  for  Reproductive  Health  Drugs 

September  13 

12537 

Anesthetic  and  Life  Support  Drugs  Advisory  Committee 

January  30-31.  April  11-12 

12529 

Anti-Infective  Drugs  Advisory  Committee 

February  19-20 

12530 

Antiviral  Drugs  Advisory  Committee 

January  24,  March  19,  June  24-25,  October  16- 
17. 

12531 

Arthritis  Advisory  Committee 

Febmary  19-20.  May  14-15,  July  29-30,  Sep- 
tember 12-13,  December  10-11. 

12532 

Cardiovascular  and  Renal  Drugs  Advisory  Committee 

January  17-18,  April  11-12,  July  18-19,  October 
10-11. 

12533 

Dermatologic  and  Ophthalmic  Dnigs  Advisory  Committee 

September  20 

12534 

Drug  Abuse  Advisory  Committee 

No  meetings  planned 

12535 

Endocrinologic  and  Metabolic  Drugs  Advisory  Committee 

March  14-15.  May  23-24.  July  22-23,  Sep- 
tember 26-27,  December  5-6. 

12536 

Gastrointestinal  Drugs  Advisory  Committee 

September  27 

12538 

Medical  Imaging  Drugs  Advisory  Committee 

April  18,  August  15 

12540 

Nonprescription  Drugs  Advisory  Committee 

April  22-23 

12541 

Oncologic  Drugs  Advisory  Committee 

January  31 ,  February  27-28,  June  6-7 

12542 

Peripheral  and  Central  Nervous  System  Drugs  Advisory  Com- 
mittee. 

February  15 

12543 

Pharmacy  Compounding  Advisory  Committee 

September  27 

12440 

Psychopharmacologic  Drugs  Advisory  Committee 

September  13 

12544 

Pulnranafy-Allergy  Drugs  Advisory  Committee 

January  17-18,  May  16-17 

12545 

CENTER  FOR  FOOD  SAFETY  ANP  APPLIED  NUTRITION 

Food  Advisory  Committee 

June  4-5,  September  24-25 

10564 

CENTER  FOR  DEVICES  AND  RADIOLOGICAL  HEALTH 

Device  Good  Manufacturing  Practice  Advisory  Committee 

No  meetings  planned 

12398 

Medical  Devices  Advisory  Committee: 
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Comminee  Name 

Dates  of  Meetings 

Advisory  Committee 

5-Digit  Information 

UneCode 

Anesthesiology  and  Respiialory  Therapy  Devices  Panel 

March  18,  May  13.  September  23.  October  28 

12624 

Circuiatoiy  System  Devices  Panel 

March  4-5,  June  3-4.  September  9-10,  Novem- 
ber 4-5.  December  2-3.  . 

12625 

Clinical  Chemistry  and  Clinical  Toxicology  Devices  Panel 

Febnjary  11-12.  May  23-24.  August  19-20. 

12514 

Dental  Products  Panel 

May  9-10.  August  22-23.  October  29-30 

12518 

Far.  r4ose,  and  Throat  Devices  Panel 

February  21-22.  April  25-26.  June  20-21,  Au- 
gust 15-16,  October  17-18,  December  12-13. 

12522 

Gastroenterology  and  Urology  Devices  Panel 

Febnjary  1 ,  May  17,  August  9.  November  7 

12523 

General  and  Plastic  Surgery  Devices  Panel 

February  7-8.  April  9-10.  July  8-9.  October  1-2 

12519 

General  Hospital  and  Personal  Use  Devices  Panel 

March  11-12,  June  10-11.  September  9-10.  De- 
cember 5-6. 

12520 

* 

Hematology  and  Pathology  Devices  Panel 

April  15-16,  June  17-18.  September  26-27 

12515 

Immunology  Devices  Panel 

March  15.  June  14,  September  13,  December  6 

12516 

MedKai  Devices  Dispute  Resolution  Panel 

As  needed 

10232 

Microbiology  Devices  Panel 

February  21-22,  May  9-10,  September  19-20, 
October  28-29. 

12517 

Molecular  and  Clinicat  Genetics  Panel 

April  19,  July  26,  November  1 

10231 

.    r4eun)logical  Devices  Panel 

Febnjary  25-26,  May  9-10,  August  1-2,  Novem- 
ber 21-22. 

12513 

Ot)Stetrics  and  Gynecology  Devices  Panel 

April  22-23,  July  22-23,  October  21-22 

12524 

Ophthalmic  Devices  Panel 

January  17-18,  March  14-15,  May  16-17,  July 
18-19,  September  1 2-1 3,  November  14-15. 

12396 

Orthopaedic  and  Rehat>ilitation  Devices  Panel 

January  10,  April  11-12,  July  11-12,  October  17- 
18. 

12521 

Radiological  Devices  Panel 

Febmaiy  4,  May  20,  August  12,  November  18 

12526 

Itotional  Mammography  Qualiy  Assurance  Advisory  Com- 
mittee 

May  6,  September  23 

12397 

Technical  Electronic  Product  Radiation  Safety  Standards  Com- 
mittee. 

May  15 

12399 

CENTER  FOR  VETERINARY  MEDICINE 

Veterinary  Medicine  Advisory  Committee 

January  22-24,  September  16 

12548 

NATIONAL  CENTER  FOR  TOXiCOLOGICAL  RESEARCH 

Advisory  Committee  on  Special  Studies  Relating  to  the  Pos- 
sible Long-Tenn  Health  Effects  of  Phenoxy  Hert)icides  and 
Contaminants. 

March  13-14.  September  24-25 

12560 

Science  Advisory  Board  to  the  National  Center  for  Toxi- 
cological  Research. 

June  11-12 

12559 
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Dated:  December  26,  2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[PR  Doc.  02-26  Filed  1-2-02;  8:45  arfij 
BILLING  CODE  4160-02-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Joint  Meeting  of  the  Transmissible 
Spongiform  Encephalopatliies 
Advisory  Committee  and  ttie  Blood 
Products  Advisory  Committee;  Notice 
of  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
joint  meeting  of  two  public  advisory 
committees  of  the  Food  and  Drug 
Administration  (FDA).  At  least  one 
portion  of  the  joint  meeting  will  be 
closed  to  the  public. 

Name  of  Committees:  Transmissible 
Spongiform  Encephalopathies  Advisory. 
Committee  and  the  Blood  Products 
Advisory  Committee. 

General  Function  of  the  Committees: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  16,  2002,  from  1  p.m. 
to  4:30  p.m.;  and  on  January  17,  2002, 
from  8  a.m.  to  5:15  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballrooms  I  and  II,  8120  Wisconsin 
Ave.,  Bethesda,  MD. 

Contact:  William  Freas  or  Sheila  D. 
Langford,  Center  for  Biologies 
Evaluation  and  Research  (HFM-71), 
.  Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-0314,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12392. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  January  17,  2002,  the 
committees  will  listen  to  updates  on  the 
"Revised  FDA  Guidance  on  Preventive 
Measures  to  Reduce  the  Possible  Risk  of 
Transmission  of  Creutzfeldt-Jakob 
Disease  (CJD)  and  Variant  Creutzfeldt- 
Jakob  Disease  (vCJD)  by  Blood  and 
Blood  Products"  document,  and  other 
related  topics.  For  the  purpose  of  further 
evaluating  the  adequacy  of  our  present 
blood  deferral  recommendations,  the 
committee  will  then  discuss  the 
effectiveness  of  measures  taken  to 
protect  humans  from  foodbome 
exposure  to  the  bovine  spongiform 


encephalopathy  (BSE)  agent  in  countries 
with  BSE. 

Procedure:  On  January  17,  2002,  from 
8  a.m.  to  4  p.m.,  the  meeting  is  open  to 
the  public.  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  11,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  1:20 
p.m.  and  2:20  p.m.  on  January  17,  2002. 
Time  allotted  for  each  presentation  may 
be  limited.  Those  desiring  to  make 
formal  oral  presentations  should  notify 
the  contact  person  before  January  11, 
2002,  and  submit  a  brief  statement  of 
the  general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Closed  Committee  Deliberations:  On 
January  16,  2002,  from  1  p.m.  to  4  p.m., 
the  meeting  will  be  closed  to  permit 
discussion  and  review  of  trade  secret 
and/or  confidential  information  (5 
U.S.C.  552b(c)(4)).  This  portion  of  the 
meeting  will  be  closed  to  permit 
discussion  of  this  material. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
January  16  and  17,  2002,  Joint  Meeting 
of  the  Transmissible  Spongiform 
Encephalopathies  Advisory  Committee 
and  the  Blood  Products  Advisory 
Committee  meeting.  Because  the  agency 
believes  there  is  some  urgency  to  bring 
these  issues  to  public  discussion  and 
qualified  members  of  the  Joint  Meeting 
of  the  Transmissible  Spongiform 
Encephalopathies  Advisory  Committee 
and  the  Blood  Products  Advisory 
Committee  were  available  at  this  time, 
the  Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  26,  2001. 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

[PR  Doc.  02-45  Filed  1-2-02;  8:45  am) 

BILUNG  CODE  4160-02-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
DHHS. 

action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
■  applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health.  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

XAGE-1,  A  Gene  Expressed  in  Multiple 
Cancers  and  Uses  Thereof 

Drs.  fra  H.  Pastan  (NCI),  Xiu  F.  Liu 

(NCI).  Byungkook  Lee  (NCI)  and  Lee 
J.  Helman  (NCI) 

DHHS  Ref.  No.  E-1 61-00/0  (Provisional 
Application)  filed  September  1, 
2000  and  E-161-00/1  (PCT 
Application)  filed  August  31,  2001 

Licensing  Contact:  Richard  Rodriguez; 
301/496-7056  ext.  287;  e-mail: 
rodrigur@od.nih.gov. 

The  XAGE-1  gene  is  a  human  X- 
linked  gene  that  is  strongly  expressed  in 
breast  cancer,  lung  cancer  and  several 
other  cancers  as  well  as  normal  testes. 
The  largest  open  reading  frame  of  the 
XAGE-1  transcript  encodes  a  putative 
protein  of  16.3  kD  (pl6)  with  a  potential 
transmembrane  domain  at  the  amino 
terminus.  In  addition,  the  XAGE-1 
transcript  contains  a  second  ATG  in  the 
reading  frame  corresponding  to  residue 
66,  which  would  encode  a  9  kD  protein 
(p9).  In  vitro  transfection  experiments 
using  293  T  cells  have  revealed  a  9  kD 
protein.  However,  the  size  of  the 
endogenously  expressed  protein  is  not 
yet  known.  XAGE-1  shares  homology 
with  GAGE/PAGE  proteins  in  the  C- 
terminal  end. 
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The  invention  relates  to  the  fact  that 
the  XAGE-1  gene  is  expressed  in  a 
number  of  human  cancers,  specifically: 
breast,  lung,  prostate,  pancreatic,  and 
ovarian  cancers.  The  proteins  p9  and 
pi 6,  immimogenic  fragments  thereof, 
analogs  of  these  proteins,  and  nucleic 
acids  encoding  these  proteins, 
fragments,  or  analogs,  can  be 
administered  to  persons  with  XAGE-1 
expressing  cancers  to  raise  or  augment 
an  immune  response  to  the  cancer.  The 
invention  further  provides  nucleic  acid 
sequences  encoding  the  protein,  as  well 
as  expression  vectors,  host  cells,  and 
antibodies  to  the  proteins.  Fiuther,  the 
invention  provides  immunoconjugates 
that  comprise  an  antibody  to  pi 6  or  to 
p9.  and  an  effector  molecule,  such  as  a 
label,  a  radioisotope,  or  a  toxin.  The 
invention  also  provides  methods  of 
inhibiting  the  growth  of  XAGE-1 
expressing  cells  by  contacting  them 
with  immimoconjugates  of  an  anti-p9  or 
pl6  antibody  and  a  toxic  moiety.  The 
invention  also  provides  kits  for  the 
detection  of  p9  or  pl6  proteins  in  a 
sample.  The  XAGE-1  gene  and  encoded 
protein  could  be  of  value  in  the 
development  of  a  cancer  diagnostic  and/ 
or  a  cancer  immimotherapy. 

The  above  mentioned  invention  is 
available  for  licensing  on  an  exclusive 
or  non-exclusive  basis. 

Histone  Deacetylase  Inhibitors  in 
Diagnosis  and  Treatment  of  Thyroid 
Neoplasms  | 

Tito  A.  Fojo  and  Susan  Bates  (NCI) 
DHHS  Reference  No.  E-286-00/0  filed 
10  Jan  2001 

Lisensing  Contact:  Matthew  Kiser; 
301/496-7056  ext.  224;  e-mail: 
kisenn@od.nih  .gov. 

The  invention  disclosed  are  novel 
approaches  to  thyroid  cancer  therapy. 
These  approaches  include  methods  to 
enhance  thyroid  specific  gene 
expression,  for  example  methods  to 
enhance  expression  of  thyroglobulin 
and/or  the  Na/I  symporter  in  thyroid 
cancer  cells.  Enhanced  expiression  of 
thyroid-specific  genes  promotes  cellular 
differentiation  and  reduces  biologically 
aggressive  behavior  such  as  invasion 
and  metastasis.  In  addition,  enhanced 
expression  of  thyroglobulin  and/or  the 
Na/I  symporter  increases  the  ability  of 
thyroid  cancer  cells  to  concentrate 
iodine,  thereby  making  the  cells  more 
susceptible  to  radioactive  iodine 
therapy.  Also  disclosed  are  methods  for 
detecting  th5at)id  neoplasms  in  a 
subject,  by  administering  a 
therapeutically  effective  amount  of  a 
histone  deacetylase  inhibitor, 
administering  a  detectable  agent  whose 
uptake  or  concentration  in  thyroid  cells 
is  increased  by  administration  of  the 


histone  deacetylase  inhibitor,  and 
detecting  the  detectable  agent. 

Dated:  December  20,  2001. 
Jack  Spiegel, 

Director,  Division  of  Technology. 
Development  and  Transfer.  Office  of 
Technology  Transfer.  National  Institutes  of 
Health. 
[FR  Doc.  02-11  Filed  1-2-02;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections   . 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel;  Small 
Animal  Imaging  Resources  Program. 

Date:  January  16,  2002. 

Time:  10:15  a.m.  to  2:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6116  Executive  Blvd.,  Rockville,  MD 
20852,  (Telephone  Conference  Call). 

Contact  Person:  Kenneth  L.  Bielat,  PhD 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8043,  Bethesda, 
MD  20892,  301-946-7576. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  December  21,  2001. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-20  Filed  1-2-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National' Center  for 
Research  Resources  Special  Emphasis  Panel, 
Science  Education  Partnership  Award. 

Date:  February  7-8,  2002. 

Time:  February  7,  2002,  8  AM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Bethesda,  One 
Bethesda  Metro  Center,  Bethesda,  MD  20814. 

Contact  Person:  Sybil  A.  Wellstood,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  One 
Rockledge  Centre,  Room  6018, 6705 
Rockledge  Drive,  MSC  7965,  Bethesda,  MD 
20892-7965,  (301)  435-0814, 
wellstoods@ncrr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389, 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  December  27,  2001. 
UVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory . 
Committee  Policy. 

[FR  Doc.  02-131  Filed  1-2-02;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 


W7 1; I      1»_ 
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The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  the  need 
special  assistance,  such  as  sign  language 
interpretation  or  otheru'easonable 
accommodations,  should  notify  the 
Contact  Person  listed  below  in  advance 
of  the  meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
Comparative  Medicine  Review  Conmiittee. 

Date:  February  7-8,  2002. 

Closed:  February  7,  2002,  8  a.m.  to  5:30 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Open:  February  8,  2002,  8  am  to  9  am. 

Agenda:  To  discuss  program  planning  and 
other  issues. 

Place:  Four  Points  by  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Closed:  February  8,  2002,  9  a.m.  to 
Adjournment. 

.Agenda.- To  review  and  evaluate  grant 
applications. 

Contact  Person:  D.G.  Patel,  PhD,  Scientific 
Review  Administrator,  Office  of  Review, 
National  Center  for  Research  Resources, 
National  Institutes  of  Health,  6705  Rockledge 
Drive,  Room  6018,  Bethesda,  MD  20892- 
7965,  (301)  435-0824,  dgpatel@ncrr.nih.gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
Comparative  Medicine  Review  Committee. 

Date:  February  7-8,  2002. 

Closed:  February  7,  2002,  8  a.m.  to  5:30 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Open:  February  8,  2002,  8  a.m.  to  9  a.m. 

Agenda:  To  discuss  program  planning  and 
other  issues. 

Place:  Four  Points  by  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Closed:  February  8,  2002,  8  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Four  Points  by  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Camille  M.  King,  PhD, 
Scientific  Review  Administrator,  Office  of 
Review,  National  Center  for  Research 
Resources,  National  Institutes  of  Health,  One 


Rockledge  Centre,  MSC  7965,  6705 
Rockledge  Drive,  Suite  6018,  Bethesda,  MD 
20892-7965,  (301)  435-0815, 
kingc@ncrr.nih.gov. 

Name  of  Committee:  National  Center  for 
Research  Resources  Initial  Review  Group, 
General  Clinical  Research  Centers  Review 
Committee. 

Z)afe;  February  12-14,  2002. 

Open:  February  12,  2002,  8  a.m  to  9  a.m. 

Agenda:  To  discuss  program  planning  and 
other  issues. 

Place:  Holiday  Inn — Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Closed:  February  12,  2002,  9  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  lohn  L.  Meyer.  PhD, 
Deputy  Director,  Office  of  Review,  National 
Center  for  Research  Resources,  National 
Institutes  of  Health,  6705  Rockledge  Drive, 
MSC  7965,  One  Rockledge  Centre,  Room 
6018,  Bethesda,  MD  20892-7965.  301-435- 
0806,  meyerj@ncrr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333; 
93.371,  Biomedical  Technology;  93.389. 
'  Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  Eteceraber  27,  2001. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-136  Filed  1-2-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  ^ 

National  institutes  of  Health 

National  Center  for  Research 
Resources;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Center  for 
Resecutih  Resources  Special  Emphasis  Panel, 
Biomedical  Research  Technology. 

Date:  February  26-27,  2002. 


Time:  February  26,  2002,  8  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Caithersburg  Marriott 
Washingtonian  Center,  9751  Washingtonian 
Boulevard,  Caithersburg.  MD  20878. 

Contact  Person:  Mohan  Viswanathan,  PHD, 
Scientific  Review  Administrator,  National 
Center  for  Research  Resources,  National 
Institutes  of  Health.  Office  of  Review.  6705 
Rockledge  Drive.  MSC  7965.  One  Rockledge 
Centre.  Room  6018,  Bethesda.  MD  20892. 
(301)  435-0829,  viswanathanm@ncrr.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  t:iimcal  Research,  93.333; 
93.371.  Biomedical  Technology;  93.389. 
Research  Infrastructure,  National  Institutes  of 
Health,  HHS) 

Dated:  December  27.  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
IFR  Doc.  02-137  Filed  1-2-02;  8:45  am) 

BILLING  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
Severe  Asthma  Research  Program. 

Date:  December  27,  2001. 

Time:  9:00  AM  to  10:30  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6701  Rockledge  Drive,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Anne  P  Clark.  PhD.  NIH. 
NHLBI.  DEA,  Review  Branch,  Rockledge  II, 
6701  Rockledge  Drive,  Room  7202,  Bethesda, 
MD  20892-7924.  301/435-0310. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 


Federal  Register /Vol.  2,  No.  67 /Thursday.  January  3,  2002 /Notices 


339 


338 


Federal  Register /Vol.  2,  No.  67 /Thursday.  January  3,  2002 /Notices 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233.  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research:  93.838.  Lung 
Diseases  Research;  93.839.  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  December  21,  2001.     j 
LaVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Ck>mmittee  Policy. 
(FR  Doc.  02-21  Filed  1-2-02;  8:45  am] 

BIUJNG  CODE  4140-01-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  institutes 


of  Health 


National  Human  Genome  Research 
Institute;  Notice  of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
pubhc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  appHcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Inherited 
Disease  Research  Access  Committee. 

Date:  January  9-10,  2002. 

Open:  January  9,  2002,  7:00  PM  to  10:00  _ 
PM 

Agenda:  To  discuss  matters  of  program 
relevance. 

Place:  The  Westin  Grand  Hotel,  2350  M 
Street,  NW,  Washington.  DC  20037. 

Closed:  January  10,  2002,  8:30  AM  to  3:00 
PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Grand  Hotel.  2350  M 
Street,  NW.  Washington,  DC  20037. 

Contact  Person:  Jerry  Roberts,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institutes  of 
Health,  Building  38A,  Bethesda.  MD  20892, 
301-402-0838. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Inherited 
Disease  Research  Access  Committee. 

Date:  January  10,  2002. 

Time:  3:00  PM  to  4:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Westin  Grand  Hotel,  2350  M 
Street,  NW.,  Washington,  DC  20037. 

Contact  Person:  Rudy  O.  Pozzatti, 
Scientific  Review  Administrator,  Office  Of 
Scientific  Review,  National  Human  Genome 
Research  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  301-402-0838. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  ^ue  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.172,  Human  Genome 
Researach,  National  Institutes  of  Health, 
HHS) 

Dated:  December  21.  2001. 
La  Verne  Y.  Stringfield. 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-22  Filed  1-2-02;  8:45  am] 
BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  th'e  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  xmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  February  25,  2002. 

Time:  8:30  am  to  12  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700-B  Rockledge  Drive,  Room 
2220,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Vassil  S.  Georgiev,  PhD. 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH  Room  2217.  6700-B 


Rockledge  Drive,  MSC-7610,  Bethesda,  MD 
20892-7610,  301-496-2550. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 
Date:  February  25,  2002. 
Time:  1  pm  to  5  pifl. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700-B  Rockledge  Drive,  Room 
2223,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Vassil  S.  Georgiev,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700-B 
Rockledge  Drice,  MSC-7610,  Bethesda.  MD 
20892-7610,  301-496-2550. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 
Date:  February  26,  2002. 
Time:  8:30  am  to  12  pm. 
Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700-B  Rockledge  Drive,  Room 
2223,  Bethesda,  MD  20892,  (Telephone 
Conference  Call). 

Contact  Person:  Vassil  S.  Georgiev,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  NIH,  Room  2217,  6700-B 
Rockledge  Drive,  MSC-7610,  Bethesda,  MD 
20892-7610,  310-496-2550. 

JVame  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 
Date:  February  27,  2002. 
Time:  1  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn — Gaithersburg,  2 
Montgomery  Village  Avenue,  Gaithersburg, 
MD  20879,  (Telephone  Conference  Call). 

Contact  Person:  Vassil  S.  Georgiev,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
AcUvities,  NIAID,  NIH,  Room  2217,  6700-B 
Rockledge  Drive,  MSC-7610,  Bethesda,  MD ' 
20892-7610,  310-^96-2550. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectiouis  Diseases 
Research,  National  Institutes  of  Health,  HHS) 


Dated:  December  21,  2001. 
La  Verne  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-13  Filed  1-2-02;  8:45  am] 

BILUNG  CODE  4140-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heatth 

National  Institute  on  Aging;  Notice  of 
Meeting 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
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is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Aging* 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plant  to  attend  the 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  in  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and/or  contract 
proposals  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commercial  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  grant  applications  and/or  contract 
proposals,  the  disclosiu^  of  which 
would  constitute  a  clearly  xmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  of  Aging. 

Date:  January  29-30,  2002. 

Closed:  January  29,  2002,  3  PM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  9000  Rockville  Pike,  Building  31C, 
Conference  Room  6,  Bethesda,  MD  20892. 

Open:  January  30,  2002,  8  AM  to  1:30  PM. 

Agenda:  Call  to  Order;  report  on  Task  force 
on  Minority  Aging;  reports  on  Clinical 
Investigators  Working  Group  and  Working 
Group  on  Program;  report  on  Intramural 
Research  Program;  and  Program  Highlights 

Place:  9000  Rockville  Pike,  Building  3lC, 
Conference  Room  6,  Bethesda,  MD  20892. 

Agenda:  To  review  and  evaluate  intramural 
Research  Program. 

Place:  9000  Rockville  Pike,  Building  31C, 
Conference  Room  6,  Bethesda,  MD  20892. 

Contact  Person:  Miriam  F.  Kelty,  PhD, 
Director,  Office  of  Extramural  Affairs, 
National  Institute  on  Aging,  National 
Institutes  of  Health,  7201  Wisconsin  Avenue, 
Suite  2C218.  Bethesda,  MD  20892,  301^96- 
•  9322. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nih.gov/nia/naca/,  where  an  agenda 
and  any  additional  information  for  the 
meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  December  21,  2001. 
LaVerae  Y.  Stringfield, 
Director,  Officer  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-14  Filed  1-2-02;  8:45  am) 
BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtii 

National  institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  January  4,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Double  Tree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Richard  J.  Bartlett,  PhD. 
Scientific  Review  Administrator.  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  Natcher  Bldg./Bldg.  45.  MSC 
6500/Room  5AS-37B,  Bethesda,  MD20892. 
(301)  594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93,846,  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  December'26,  2C01. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-15  Filed  1-2-02;  8:45  ami 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Health 

National  Institute  of  Arthritis  and 
Musculoskeletal  and  Skin  Diseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institutes  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel.  . 

Date:  January  9,  2002. 

Time:  1  pm  to  2  pm. 

Agenda:To  review  and  evaluate  grant 
applications. 

Place:  Natcher  Building.  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Tracy  A.  Shahan,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases,  Natcher  Building,  MSC  6500, 
45  Center  Drive,  5AS-25H,  Bethesda,  MD 
20892.(301)594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846.  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research. 
National  Institutes  of  Health.  HHS) 

Dated:  December  26,  2001. 
La  Verne  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-16  Filed  1-2-02;  8:45  am) 
BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkMial  Institutes  of  Health 

National  Institute  of  Arthritis  and 
Muscuk>skeletal  and  Skin  Diseases; 
Notk^e  of  Ck>sed  IMeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
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proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
Diseases  Special  Emphasis  Panel. 

Date:  January  15.  2002.  i 

Time:  8:30  AM  to  1  PM.  \ 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn,  8120  Wisconsin  Ave, 
Bethesda,  MD  20814. 

Contact  Person:  Aftab  A.  Ansari,  PhD, 
Scientific  Review  Administrator.  National 
Institute  of  Arthritis  and  Musculoskeletal  and 
Skin  Diseases.  Natcher  Building.  MSC  6500, 
45  Center  Drive,  5AS-25S,  Bethesda,  MD 
20892,  (301)  594-4952. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  No.  93.846,  Arthritis. 
Musculoskeletal  and  Skin  EHseases  Research, 
National  Institutes  of  Health,  HHS). 

Dated:  December  26.  2001. 
La  Verne  Y.  Stringfieid, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-17  Filed  1-2-02;  8:45  am) 
.  MUJNG  CODE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


iltll 


Naftional  Institutas  of  Heal 


National  Inatttute  of  Nuraing  Reaaarch; 
Notice  of  Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Nursing  Research  Special  Emphasis  Panel. 

Date:  January  2,  2002. 

Time:  11  a.m.  to  11:45  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  John  E.  Richters,  PhD, 
Scientific  Review  Administrator,  National 


Institute  of  Nursing  Research,  National 
Institutes  of  Health,  Natcher  Building,  Room 
3AN32,  Bethesda,  MD  20892,  (301)  594-5971 
jrichters@nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.361,  Nursing  Research, 
National  histitutes  of  Health.  HHS) 

Dated:  December  21,  2001. 
La  Verne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-18  Filed  1-2-02;  8:45  am) 

BMJJftG  CODE  4140-01-«l 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

National  InatHute  of  Arthritia  and 
Muaculoakeletal  and  SIdn  Diaeaaea; 
Notice  of  Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUowring 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material; 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Arthritis  and  Musculoskeletal  and  Skin 
EKseases  Special  Emphasis,  Panel. 

Date:  January  4,  2002. 

Time:  11  a.m.  to  12:59  p.m. 

Agenda:  45  Center  Drive,  Natcher  Bldg., 
Conf.  Rms.,  A  &  D,  Bethesda,  MD  20892. 

Contact  Person:  Tonmiy  L.  Broadwater, 
PhD,  Grants  Review  Branch,  National 
Institutes  of  Health,  NIAMS,  Natcher  Bldg., 
Room  5As25U,  Bethesda,  MD  20892,  301- 
594-4952. 

This  notice  is  being  published  less  th€m  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 


Dated:  December  27,  2001. 
LaVeme  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-133  Filed  1-2-02;  8:45  am] 
BHXING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

National  Inatitute  of  Mental  Health; 
Notice  of  Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUovdng 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  January  23,  2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Rqom  6144,  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-6470, 
dsommers@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
'  93.282,  Mental  Health  National  Research  ■ 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  December  27,  2001. 
LaVeme  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-134  Filed  1-2-02;  8:45  am] 
BUJNG  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutea  of  Health 

National  Inatitute  on  Alcohol  Abuae 
and  Aicoholiam;  Notice  of  Cloaed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel. 

Date:  January  17,  2002. 

Time:  12  p.m.  to  1:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  600  Executive  Boulevard,  Suite  409, 
Rockville,  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Ronald  Suddendorf,  PhD., 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health,  Suite  409,  6000 
Executive  Boulevard,  Bethesda,  MD  20892- 
7003,  301-443-2926. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  December  27,  2001. 
La  Verne  Y.  Stringfieid, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-135  Filed  1-2-02;  8:45  am) 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutea  of  Heatth 

Center  for  Scientific  Review;  Notice  of 
Cloaed  Meetinga 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  December  26,  2001. 
Time:  2:00  p.m.  to  3:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Jeanne  N.  Ketley,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4130. 
MSC  7814.  Bethesda,  MD  20892,  (301)  435- 
1789. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Ccfmmittee:  Center  for  Scientific 
Review  Special  Emphasis  Panel, 
Date:  January  7.  2002. 
Time:  2:00  p.m.  to  3:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call) 

Contact  Person:  Mary  Ann  Guadagno.  PhD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  1104. 
MSC  7770,  Bethesda,  MD  20892,  (301)  451- 
8011. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Names  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  January  7,  2002. 
Time:  3:00  p.m.  to  5:00  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Paul  K  Strudler.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4100. 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1716. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  Januarv  8,  2002. 
Time:  11:00  a.m.  to  12:00  p.m. 


Agenda:  To  review  and  evaluate  grant 
up^'lications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Michael  Micklin.  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  3178. 
MSC  7848,  Bathesda,  MD  20892,  (301)435- 
1258.  micklinm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Z>afe;  January  11,2002. 
Time:  2  p.m.  to  3:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  Micklin,  PhD., 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3178. 
MSC  7848,  Bethesda.  MD  20892.  (301)  435- 
1258,  micklinm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Dtofe:  January  11.2002. 
Time:  4:30  p.m.  to  6:30  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins,  PhD.. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148. 
MSC  7804,  Bethesda.  MD  20892,  (301)  435- 
1718. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group.  Pathology  B  Study 
Section. 
Date:  January  28-30,  2002. 
Time:  8  a.m.  to  5  p%m. 
Agenda:  To  review  and  evaluate  gicani 
applications. 

Place:  Keystone  Resort,  Keystone,  CO 
80222. 

Contact  Person:  Martin  L.  Padarathsingh, 
PhD..  Scientific  Review  Administrator, 
Center  for  Scientific  Review.  National 
Institutes  of  Health.  6701  Rockledge  Drive, 
Room  4146,  MSC  7804.  Bethesda,  MD  20892, 
(301)435-1717. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research.  93.333, 
93.337.  93.393-93.396,  93.837-93.844, 
93.846-93.878,  93.892.  93.893.  National 
Institutes  cf  Health,  HHS) 

Dated:  December  21.  2001. 
LaVeme  Y.  Stringfieid. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-19  Filed  1-2-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  {Meetings  i 

Pursuant  to  section  10(d)  df  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  4.  2002 

.  Time:  4  p.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Cheryl  M.  Corsaro,  PhD. 
Scientific  Review  Administrator,  Genome 
Study  Section.  Center  for  Scientific  Review, 
National  Institutes  of  Health,  6701  Rockledge 
Drive.  Room  2204.  MSC  7890,  Bethesda.  MD 
20892.  (301)  435-1045.  corsaroc@csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  revieMr  and. 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

ttate;  January  31.  2002. 

Time:  11  a.m..  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Dharam  S.  Dhindsa.  DVM. 
PhD.  Scientific  Review  Administrator,  Center 
for  Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5126, 
MSC  7854,  Bethesda,  MD  20892,  (301)  435- 
1174,  dhindsad@csr.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892,  93.893.  National 
Institutes  of  Health.  HHS)  i 

Dated:  December  27,  2001. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-132  Filed  1-2-02;  8:45  am] 
BNJJNG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND, 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Prospective  Grant  of  Co-Exclusive 
License:  "cDNA  for  Human  and  Pig 
Dihydropyrimidine  Deliydrogenase' 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7{a)(l)(i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Human  Services,  is 
contemplating  the  grant  of  an  co- 
exclusive  license  to  practice  the 
inventions  embodied  in  U.S.  Patents 
5,856,454  and  6,015,673,  entitled 
"cDNA  for  Human  and  Pig 
Dihydropyrimidine  Dehydrogenase"  to 
Variagenics.  Inc.  of  Cambridge,  MA. 

The  prospective  co-exclusive  license 
territory  will  be  worldwide  and  the  field 
of  use  may  be  limited  to  in  vitro 
diagnostics. 

DATES:  Only  written  comments  and/or 
license  applications  which  are  received 
by  the  National  Institutes  of  Health  on 
or  before  March  4,  2002  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patents,  inquiries,  comments,  and  other 
materials  relating  to  the  contemplated 
co-exclusive  license  should  be  directed 
to:  Matthew  B.  Kiser,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852-3804; 
Telephone:  (301)  496-7056  x224; 
Facsimile  (301)  402-0220;  E-mail 
kiserm@od .  nih.gov. 

SUPPLEMENTARY  INFORMATION:  The 

technology  relates  to  the  DPD  gene. 
Cancer  patients  having  a  DPD  deficiency 
are  at  risk  of  a  severe  toxic  reaction  to 
the  commonly  used  anticancer  agent  5- 
fluorouracil  (5-FU).  Claimed  are  DPD 
genes  from  human  and  pig,  methods  for 
detecting  the  level  of  nucleic  acids  that 
encode  DPD  in  patient,  and  nucleic 
acids  that  are  useful  as  probes  for  this 
purpose. 

The  prospective  co-exclusive  license 
will  be  royalty-bearing  and  will  comply 
with  the  terms  and  conditions  of  35 
U.S.C.  209  and  37  CFR  404.7.  The 
prospective  co-exclusive  license  may  be 
granted  unless  within  sixty  (60)  days 
from  the  date  of  this  published  notice, 
the  NIH  receives  written  evidence  and 
argument  that  establish  that  the  grant  of 
the  license  would  not  be  consistent  with 
the  requirements  of  35  U.S.C.  209  and 
37  CFR  404.7. 


Applications  for  a  ficense  ia  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  co-exclusive 
license.  Comments  and  objections 
submitted  to  this  notice  will  not  be 
made  available  for  public  inspection 
and,  to  the  extent  permitted  by  law,  will 
not  be  released  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552. 

Dated:  December  20.  2001. 

lack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 

[FR  Doc.  02-12  Filed  1-2-02;  8:45  am) 

nUJNG  CODE  414(MI1-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-050-143&-ES;  N-41 565-30] 

Notice  of  Realty  Action:  Lease/ 
Conveyance  for  Recreation  or  Public 
Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Partial  assignment  of  30.0  acres 

and  change  of  use  for  recreation  or 

public  purposes  lease  amendment. 

SUMMARY:  The  Clark  County  School 
District  (CCSD)  proposes  an  amendment 
to  Recreation  or  Public  Purposes  (R&PP) 
Lease  N-41 565-30  to  add  30.0  acres  to 
an  existing  lease  of  12.5  acres  and  to 
change  the  use  of  the  lease  from  a 
maintenance  facility  to  a  high  school. 
CCSD  would  acquire  the  additional  30.0 
acres  through  partial  assignment  from 
Clark  County's  R&PP  Lease  N-51437 
which  will  be  a  change  of  use  from  a 
park  to  a  high  school.  The  land  has  been 
examined  and  found  suitable  for  lease/ 
conveyance  for  recreational  or  public 
purposes  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.]. 

T.  21  S..  R.  60  E.,  M.D.M., 

Sec.  15,  WV2NEV4NWV4SWV4, 

NWV4NWV4SWV4,  SWV4NWV4SWV4, 

WV2SEV4NWV4SWV4, 

WVzNE'ASWiASW'A,    . 

EV2NWV4SWV4SWV4, 

NWV4NWV4SWV4SWV4. 
Containing  42.5  acres,  more  or  less,  located 
at  the  comer  of  Buffalo  Drive  and  Twain 
Avenue. 

The  land  is  not  required  for  any 
federal  purpose.  The  lease/conveyance 
is  consistent  with  current  Bureau 
planning  for  this  area  and  would  be  in 
the  public  interest.  The  lease/patent, 
when  issued,  will  be  subject  to  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act  and  appUcable  regulations 
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of  the  Secretaiy  of  the  Interior  and  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30. 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
such  deposits  from  the  same  under 
applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1.  Easements  in  accordance  with  the 
Clark  County  Transportation  Plan. 

2.  Those  rights  for  water  line  purposes 
which  have  been  granted  to  the  Las 
Vegas  Valley  Water  District  by  Permit 
No.  N-24659  under  the  Act  of  October 
21. 1976  (43  U.S.C.  1761). 

3.  Those  rights  for  power  and 
telephone  line  purposes  which  have 
been  grantied  to  Nevada  Power  Company 
and  Sprint  Central  by  Permit  N-24663 
under  the  Act  of  October  21, 1976  (43 
U.S.C.  1761). 

4.  Those  rights  for  power  and 
telephone  line  purposes  which  have 
been  granted  to  Nevada  Power  Company 
and  Sprint  Central  by  Permit  N-58098 
under  the  Act  of  October  21, 1976  (43 
U.S.C.  1761). 

5.  Those  rights  for  power  line 
purposes  which  have  been  granted  to 
the  Nevada  Power  Company  by  Permit 
No.  N-59318  under  the  Act  of  October 
21, 1976  (43  U.S.C.  1761). 

6.  Those  rights  for  roadway  purposes 
which  have  been  granted  to  Clark 
County  by  Permit  N-59691  under  the 
Act  of  October  21, 1976  (43  U.S.C. 
1761). 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office, 
4765  Vegas  Drive,  Las  Vegas,  Nevada  or 
by  calling  (702)  647-5088. 

Application  Comments 

For  a  period  of  45  days  from  the  date 
of  pUbUcation  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for  a  high 
school  to  the  Las  Vegas  Field  Manager, 
Las  Vegas  Field  Office,  4765  Vegas 
Drive,  Las  Vegas,  Nevada  89108. 
Interested  parties  may  submit  comments 
regarding  the  specific  use  proposed  in 
the  application  and  plan  of 
development,  whether  the  BLM 
followed  proper  administrative 
procedtires  in  reaching  the  decision,  or 
any  other  factor  directly  related  to  the 
suitability  of  the  land  for  a  high  school. 
Any  adverse  comments  will  be  reviewed 
by  the  State  Director  who  may  sustain. 


vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
these  realty  actions  will  become  the 
final  determination  of  the  Department  of 
the  Interior. 

Dated:  December  14,  2001. 
Rex  Wells. 

Assistant  Field  Manager,  Division  of  Lands, 
Las  Vegas,  NV. 
[FR  Doc.  02-83  Filed  1-2-02;  8:45  am) 

HUMG  COOE  431  »-MC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Water  Exchange  Agreements  WWi 
Mendota  Pool  Group,  2003-2013,  CA 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement  (EIS). 

SUMMARY:  The  Department  of  the 
Interior,  Bureau  of  Reclamation 
(Reclamation),  will  prepare  an  EIS, 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA)>  to  evaluate  the 
proposed  exchange  of  up  to  25,000  acre- 
feet  of  water  per  year  over  a  10-year 
period  with  the  Mendota  Pool  Group. 
Alternatives  will  be  identified  and 
evaluated  on  the  basis  of  criteria 
adopted  to  maintain  envirorunental 
quality  and  provide  for  continued 
agricultural  production.  The  purpose  of 
the  proposed  project  is  to  provide  water 
to  irrigable  lands  on  Mendota  Pool 
Group  properties  in  Westlands  Water 
District  and  San  Luis  Water  District  to 
offset  substantial  reductions  in  contract 
water  supplies  attributable  to  the 
Central  Valley  Project  Improvement  Act 
(CVPIA),  the  Endangered  Species  Act 
listings  and  regulations,  and  new  Delta 
water  quality  rules.  Providing  this  water 
would  enable  the  Mendota  Pool  Group 
farmers  to  maintain  production  on 
historically  irrigated  lands.  The  project 
is  not  intended  to  increase  the  amount 
of  water  for  farming  activities,  but 
would  replace  some  of  the  contract 
water  lost  because  of  increased 
environmental  regulations  that  restrict 
water  deliveries  south  of  the  export 
pumps  at  Tracy,  California. 

Through  initial  scoping  meetings. 
Reclamation  will  seek  public  input  on 
the  scope  of  the  project  and  potential 
alternatives,  or  combination  of 
alternatives,  for  consideration  in  the 

EIS. 

There  are  no  known  Indian  Trust 
Assets  or  environmental  justice  issues 
associated  with  the  proposed  action. 
DATES:  One  scoping  meeting  will  be 
held  to  solicit  comments  from  interested 


parties  to  assist  in  determining  the 
scope  of  the  environmental  analysis  and 
to  identify  the  significant  issues  related 
to.this  proposed  action.  The  meeting  is 
scheduled  for  Monday,  January  14. 
2002, 6  to  8  p.m.,  in  Mendota, 
California. 

Submit  written  comments  on  the 
proposed  project  scope  on  or  before 
January  28.  2002. 

ADDRESSES:  The  scoping  meeting  will  be 
held  at  the  City  Council  Chambers, 
Mendota  City  Hall,  643  Quince  St., 
Mendota.  CA  93640;  telephone:  (559) 
655-3291. 

Written  comments  on  the  scope  of  the 
alternatives  and  impacts  to  be 
considered  should  be  sent  to  Mrs.  Judi 
Tapia,  Bureau  of  Reclamation,  South- 
Central  California  Area  Office,  1243  N 
Street.  Fresno  CA  93721-1813;  by 
telephone  at  (559)  487-5179  (TDD  559- 
487-5933);  by  E-mail  at 
jtapia@mp.usbr.gov;  or  faxed  to  (559) 
487-5397. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Tapia,  Environmental  Specialist,  at  the 
above  address  or  by  telephone  at  (559) 
487-5179  (TDD  559-^87-5933). 
SUPPt^MENTARY  INFORMATION:  The  Delta 
export  service  area  of  the  Central  Valley 
Project  (CVP)  has  total  contractual 
obligations  and  delivery  losses  of 
approximately  3.45  million  acre-feet  per 
year.  The  theoretical  maximum 
pumping  capabiUty  of  CVP  facilities 
serving  this  area  is  approximately  3.09 
million  acre-feet  per  year.  Available 
supplies  are  apportioned  under  a 
hierarchy  of  allocation  in  which 
agricultural  water  service  contracts, 
totaling  about  1.85  million  acre-feet  per 
year,  are  provided  water  only  after  all 
other  obligations  are  met. 
Implementation  of  the  CVPIA  provided 
water  only  after  all  other  obligations  are 
met.  Implementation  of  the  CVPIA 
(1992),  Endangered  Species  Act  (1993- 
1995),  and  revised  Bay-Delta  water 
quality  standards  has  further  reduced 
piunping  capabilities  and  water 
suppUes  available  to  agricultural 
contractors.  Currently  these  parties  can 
expect  to  receive  a  long-term  average 
supply  of  about  50  to  55  percent  of 
contract  water  as  compared  to  a  pre- 
1992  average  of  88  to  92  percent. 

The  project  proponents  propose  to 
pump  an  average  of  27,000  acre-feet  of 
groundwater  per  year  over  the  10-year 
period  from  non-CVP  wells  located 
adjacent  to  the  Mendota  Pool  into  the 
Mendota  Pool  to  make  up  for  a  portion 
of  the  annual  shortfall  in  the  contract 
water  to  be  delivered  via  the  CVP.  The 
actual  quantity  of  water  to  be  pumped 
would  depend  on  whether  the  year  is 
classified  as  wet  (0  acre-feet  per  year). 
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normal  (31,600  acre-feet  per  year),  or 
dry  (40,000  acre-feet  per  year).  Of  the 
total  quantity  pumped,  a  maximum  of 
25,000  acre-feet  per  year  would  be 
exchanged  with  Reclamation.  This 
water  would  be  made  available  to 
Reclamation  in  the  Mendota  Pool  to 
offset  their  existing  water  contract 
obligations.  In  exchange,  Reclamation 
woidd  make  an  equivedent  amount  of 
CVP  water  available  to  the  members  of  ' 
the  Mendota  Pool  Group  for  irrigation 
piuposes  at  Check  13  of  the  Delta- 
Mendota  Canal.  Any  quantity  of  water 
pumped  beyond  the  25,000  acre- feet 
exchanged  would  be  delivered  directly 
to  other  lands  that  are  presently  under 
irrigation  aroimd  the  Pool.  As  part  of 
this  program,  a  maximimi  of  12,000 
acre-feet  per  year  of  groiuidwater  would 
be  piunped  £rom  deep  wells  (i.e., 
screened  interval  greater  than  130  feet 
deep),  with  the  remainder  coming  from 
shallow  wells  (i.e.,  screened  interval 
less  than  130  feet  deep).  The  proposed 
project  will  comply  with  the  terms 
specified  in  the  Settlement  Agreement 
for  Mendota  Pool  Transfer  Piunping 
Program,  effective  January  1,  2001. 

ibe  primary  environmental  resource 
issues  that  have  been  identified,  and 
that  will  be  evaluated  in  the  EIS, 
include.groundwater  levels, 
groundwater  quality,  subsidence, 
surface  water  quality,  and  biological 
resources. 

The  environmental  review  will  be 
conducted  pursuant  to  NEPA,  the 
Endangered  Species  Act,  and  other 
applicable  laws,  to  analyze  the  potential 
environmental  impacts  of  implementing 
each  of  the  fieasible  alternatives.  All 
reasonable  alternatives  as  required  by 
NEPA  and  its  implementing  regulations 
mil  be  examined.  The  final 
Environmental  Impact  Repor},  certified 
by  Westlands  Water  District  in  1998, 
will  provide  a  useful  beginning,  as  will 
subsequent  environmental  reports  and 
ongoing  sampling  activities,  thus 
allowing  Reclamation  to  expedite 
completion  of  the  analysis.  Alternatives, 
wnth  their  related  designs  and  cost 
estimates  identified  in  the  eerUer 
document,  will  be  re-evaluated  and 
updated  to  reflect  current  conditions. 
Public  input  on  additional  alternatives, 
or  combinations  of  alternatives,  that 
should  beconsidered  will  be  sought 
through  the  initial  scoping  meeting.  In 
addition,  public  input  will  be  sou^t  on 
the  criteria  that  should  be  used  to  carry 
forward  alternatives,  or  combination  of 
alternatives,  for  further  considwation. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 


address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circiunstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment  letter.  We  will  make  all 
submissions  fit>m  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  available 
for  public  disclosiu-e  in  their  entirety. 

Dated:  December  3,  2001. 
Frank  Nfichny, 

Regional  Environmental  Officer. 
[FR  Doc.  02-33  Filed  1-2-02;  8:45  am] 

BILUNG  CODE  4310-MN-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Glen  Canyon  Dam  Adaptive 
Management  Work  Group  (AMWG), 
Notice  of  Meeting 

agency:  Biireau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Adaptive  Management 
Program  (AMP)  was  implemented  as  a 
result  of  the  Record  of  Decision  on  the 
Operation  of  Glen  Canyon  Dam  Final 
Environmental  Impact  Statement  to 
comply  with  consultation  requirements 
of  the  Grand  Canyon  Protection  Act 
(Pub.  L.  102-575)  of  1992.  The  AMP 
provides  an  organization  and  process  to 
ensure  the  use  of  scientific  information 
in  decision  making  concerning  Glen 
Canyon  Dam  operations  and  protection 
of  the  affected  resources  consistent  with 
the  Grand  Canyon  Protection  Act.  The 
AMP  has  been  organized  and  includes 
a  federal  advisory  committee  (the 
AMWG),  a  technical  work  group  (the 
TWG),  a  monitoring  and  research  center, 
and  independent  review  panels.  The 
TWG  is  a  subcommittee  of  the  AMWG 
and  provides  technical  advice  and 
information  for  the  AMWG  to  act  upon. 
DATES  AND  LOCATION:  The  Glen  Canyon 
Dam  Adaptive  Management  Work 
Group  will  conduct  the  following  public 
meeting. 

Phoenix,  Arizona — ^January  17-18, 
2002.  The  meeting  will  begin  at  9:30 
a.m.  and  conclude  at  5  p.m.  on  the  first 
day  and  will  begin  at  8  a.m.  and 
conclude  at  12  noon  on  the  second  day. 
The  meeting  will  be  held  at  the  Bureau 
of  Indian  Affairs, — Western  Regional 
Office^  2  Arizona  Center,  Confmence 


Rooms  A  and  B  (12th  Floor),  400  North 
5th  Street,  Phoenix,  Arizona. 

Agenda:  The  purpose  of  the  meeting 
will  be  to  approve  the  Strategic  Plan, 
•  and  discuss  the  following:  FY  2003 
budget,  basin  hydrology,  Protocol 
Evaluation  Panel  (PEP) 
recommendations,  environmental 
compliance,  and  other  administrative 
and  resource  issues  pertaining  to  the 
AMP. 

Agenda  items  may  be  revised  prior  to 
any  of  the  meetings.  Final  agendas  will 
be  posted  15  days  in  advance  of  each 
meeting  and  can  be  found  on  the  Bureau 
of  Reclamation  Web  site  under 
Environmental  Programs  at:  http:// 
www.uc.usbr.gov.  Time  will  be  allowed 
on  each  agenda  for  any  individual  or 
organization  wishing  to  make  formal 
oral  comments  (limited  to  10  minutes)  . 
at  the  meetings. 

ADDRESSES:  To  allow  full  consideration 
of  information  by  the  AMWG  members, 
written  notice  must  be  provided  to 
Randall  Peterson,  Bureau  of 
Reclamation,  Upper  Colorado  Regional 
Office,  125  South  State  Street,  Room 
6107,  Salt  Lake  City,  Utah  84138-1147; 
telephone  (801)  524-3758;  faxogram 
(801)  524-3858;  E-mail  at 
/petefson@uc.  usbr.gov  at  least  FIVE  (5) 
days  prior  to  the  meeting.  Any  written 
comments  received  will  be  provided  to 
the  AMWG  members  at  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  Peterson,  telephone  (801)  524- 
3758;  fiaxogram  (801)  524-3858; 
rpeterson@uc.  usbr.gov. 

Dated:  November  30,  2001. 
Rick  L.  Gold,    . 
Regional  Director. 

(FR  Doc.  02-32  Filed  1-2-02;  8:45  am] 
BIUMQ  COOC  4310-MN-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvastigations  No«.  731-TA-810-912 
(Final)] 

Low  EnrlclMd  Uranium  From  Germnay, 
the  Nettieriands,  and  ttie  United 
Kingdom 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  investigations. 

SUMMARY:  On  December  21,  2001,  the 
Department  of  Commerce  published 
notice  in  the  Federal  Register  of 
negative  final  determinations  of  sales  at 
less  than  feir  value  in  connection  with 
the  subject  investigations  (66  FR  65886, 
December  21,  2001).  Accordingly, 
pursuant  to  section  207.40(a)  of  the 
Commission's  Rules  of  Practice  and 
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Procedure  (19  CFR  207.40(a)),  the 
antidiunping  investigations  concerning 
low  enriched  uraniiun  from  Germany, 
the  Netherlands,  and  the  United 
Kingdom  (investigations  Nos.  731-TA- 
910-912  (Final))  are  terminated. 
EFFECTIVE  DATE:  December  21,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Noreen  (202-205-3167),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
www.usitc.gov].  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 

Authority:  These  investigations  are  being 
terminated  under  aitthority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  201.10  of  the 
Commission's  rules  (19  CFR  201.10). 

By  order  of  the  Commission. 
Issued:  December  28.  2001. 

Donna  R.  Koehnke, 

Secretary. 

[FR  Doc.  02-138  Filed  1-2-02;  8:45  am] 

BHJJNG  CODE  702IM»-P 


INTERNATIONAL  TRADE 
COMMISSION 

pnvestigatlon  No.  731-TA-762] 

Static  Random  Accesa  Memory 
Semlconductora  From  Taiwan;  Notice 
of  Rnal  Deciaion  Affirming  Remand 
Determination 

AGENCY:  U.S.  International  Trade 

Commission. 

action:  Notice 

summary:  The  Commission  hereby  gives 
notice  of  a  final  court  decision  affirming 
its  final  negative  determination,  made 
pursuant  to  coiut  reniand,  in  the 
antidumping  duty  investigation  of  static 
random  access  memory  semiconductors 
(SRAMs)  from  Taiwan. 
FOR  FURTHER  INFORMATKNI  CONTACT: 
Michael  Diehl,  Esq.,  Office  of  the 
General  Cotmsel,.U.S.  International 
Trade  Commission,  telephone  (202) 
205-3095.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 


can  be  obtained  by  contacting  the 
Conunission's  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.usitc.gov). 
SUPPLEMENTARY  INFORMATION:  hi  April  of 
1998,  the  Commission  published  its 
determination  that  an  industry  in  the 
United  States  was  materially  injured  by 
reason  of  imports  of  SRAMs  from 
Taiwan  found  by  the  Department  of 
Commerce  (Commerce)  to  be  sold  at  less 
than  fair  value.  The  Commission  also 
found  that  the  domestic  industry  was 
not  materially  injured  or  threatened 
with  material  injury  by  reason  of  subject 
imports  of  SRAMs  fitjm  the  Republic  of 
Korea.  Static  Random  Access  Memory 
Semiconductors  from  the  Republic  of 
Korea  and  Taiwan,  Investigation  Nos. 
731-TA-761-762  (Final),  USITC  Pub. 
3098  (April  1998).  See  63  FR  18443 
(April  15, 1998). 

The  Taiwan  Semiconductor  Industry 
Association  and  others  sought  review  of 
the  affirmative  determination  in  the 
United  States  Coiul  of  International 
Trade  (CIT).  On  June  30, 1999,  the  CIT 
remanded  the  determination  to  the 
Commission  with  instructions  to 
provide  further  explanation  regarding 
the  Commission's  volume  and  price 
effects  determinations.  Taiwan 
Semiconductor  Industry  Ass'n  v.  United 
States,  59  F.Supp.2d  1324  (CIT  1999) 
(Taiwan  I). 

After  an  additional  remand  frt>m  the 
err  on  April  11,  2000,  Taiwan 
Semiconductor  Industry  Ass'n  v.  United 
States,  105  F.Supp.2d  1363  (2000) 
(Taiwan  U),  the  Commission  determined 
that  a  domestic  industry  in  the  United 
States  was  not  materially  injured  or 
threatened  with  material  injury  by  . 
reason  of  subject  imports  of  SRAMs 
bom  Taiwan.  Static  Random  Access 
Memory  Semiconductors  from  Taiwan 
(Views  on  Remand),  Investigation  No. 
731-TA-762  (Second  Remand),  USITC 
Pub.  3319  (June  2000).  On  August  29, 
2000,  the  CIT  affirmed  the 
Commission's  negative  remand 
determination.  Taiwan  Semiconductor 
Industry  Ass'n  v.  United  States,  118 
F.Supp.2d  1250  (CIT  2000)  (Taiwan  ID). 

On  September  28,  2000,  Commerce 
published  notice  of  the  CIT  decision, 
pursuant  to  19  U.S.C.  1516a(c).  65  F.R. 
58263.  In  accordance  with  Timken  Co. 
V.  United  States,  893  F.2d  337  (Fed.  Cir. 
1990),  Commerce  stated  that  it  would 
continue  to  order  the  suspension  of 
liquidation  of  the  subject  merchandise. 
Commerce  also  indicated  that,  if  the  CIT 
decision  was  affirmed  on  appeal,  it 
would  revoke  the  antidumping  duty 
order. 


Petitioner  Micron  Technology,  a 
domestic  producer  of  SRAMs,  appealed 
the  CIT's  decisions  in  Taiwan  I  and 
Taiwan  m.  On  September  21.  2001,  the 
United  States  Court  of  Appeals  for  the 
Federal  Circuit  (CAFC)  affirmed  the 
CIT's  decision  to  remand  for  further 
explanation  in  Taiwan  I,  and  affirmed 
the  Commission's  negative  remand 
determination.  Taiwan  Semiconductor 
Industry  Ass'n  v.  United  States.  266 
F.3d  1339  (2001).  The  CAFC  issued  its 
mandate  on  December  11,  2001. 

The  judicial  proceedings  having 
ended  and  the  final  court  decision 
having  been  issued,  the  Commission, 
pursuant  to  19  U.S.C.  1516a(e), 
publishes  notice  of  the  final  coiut 
decision  affirming  its  negative  remand 
determination. 

Issued:  December  28,  2001. 

By  order  of  the  Commission. 

Donna  R.  Koehnke, 

Secretory. 

[FR  Doc.  02-139  Filed  1-2-02;  8:45  am] 

BHJJNG  CODE  702(M»-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conaent  Decree 
Under  ttM  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  November  7,  2001,  a 
proposed  Consent  Decree  in  the  United 
States  V.  Aristech  Chemical 
Corporation,  Civil  Action  No.  C-1-01- 
772,  was  lodged  with  the  United  States 
District  Coiui  for  the  Southern  District 
of  Ohio,  Western  Division. 

In  this  action  the  United  States  seeks 
civil  penalties  and  injunctive  relief 
against  Aristech  Chemical  Corporation 
("Aristech")  pursuant  to  Section  113(b) 
of  the  Clean  Air  Act  ("CAA"),  42  U.S.C. 
7413(b)  (1983),  amended  by.  42  U.S.C. 
7413(b)  (Supp.  1^91),  for  alleged 
violations  at  Aristech's  Ironton,  Ohio 
facility.  Under  the  settlement,  Aristech 
will  pay  a  civil  penalty  of  $450,000,  and 
apply  for  and  obtain  a  permit  for  the 
Phenol  Expansion  Project,  under  the  . 
CAA's  Prevention  of  Significant 
Deterioration  ("PSD")  program,  bom  the 
State  of  Ohio,  the  permitting  authority. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Enviromnent  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
P.O.  Box  7611,  Washington,  DC  20044- 
7611,  and  should  refer  to  United  States 
V.  Aristech  Chemical  Corporation,  D.J. 
Ref.  9O-5-2-1-O6701/1. 
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The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  Southern  District  of 
Ohio,  Western  Division,  Potter  Stuart 
Federal  Courthouse,  5th  and  Walnut 
Streets,  Room  220,  Cincinnati,  Ohio 
45202.  and  at  U.S.  EPA  Region  5,  71 
West  Jackson  Blvd.,  Chicago,  Illinois 
60604.  A  copy  of  the  Consent  Decree 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amoimt  of 
S7.75  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Decree 
Library.  | 

William  D.  Brighton, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  01-91  Filed  1-2-02;  8:45  am] 

MJJNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

n>que«t  for  Resubmission  of 
Comments  on  Proposed  Consent 


In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  the  Department  of 
Justice  published  a  notice  on  October  4, 
2001  that  a  proposed  consent  decree  in 
United  States  v.  Caribbean  Airport 
Facilities,  Inc.  and  Anthony  Tirri,  Civil 
Action  No.  01-2178  (JAG)  (D.P.R.).  had 
been  lodged  with  the  United  States 
District  Court  for  the  District  of  Puerto 
Rico,  and  provided  a  public  comment 
period  that  ended  on  November  6,  2001. 
The  notice  provided  an  address  to 
which  comments  should  be  mailed. 

The  Department  of  Justice  has 
exi>erienced  disruptions  in  mail 
delivery  in  October  and  November.  To 
date,  the  Department  has  received  no 
comments  on  the  proposed  consent 
decree  in  this  case. 

In  recognition  of  the  possibility  that 
comments  were  mailed  but  did  not 
reach  the  Department  due  to  the  mail 
disruptions,  the  Department  is 
requesting  that  any  persons  who  sent 
comments  on  the  proposed  consent 
decree  during  the  period  resubmit  a 
copy  of  those  comments  to  the 
Department.  To  be  clear,  the  Department 
is  not  reopening  the  comment  period  or 
accepting  new  comments.  The 
Department  will  only  consider 
comments  that  were  previously  mailed 
during  the  comment  period  that  ended 
on  November  6,  2001. 

Any  person  who  subniitted  comments 
to  the  Department  cfuring  the  comment 
period  and  wishes'  to  have  those 
comments  considered  must  resubmit 


their  comments  within  10  days  of  the 
date  of  publication  of  this  notice. 
Resubmitted  comments  should  be  sent 
either  (1)  by  telecopy  to  Scott  J.  Jordan 
at  202-514-8865  or  (2)  by  mail  to 
Camille  Velez-Riye,  Assistant  United 
States  Attorney,  US  Attorney's  Office, 
Room  452,  Federal  Office  Building, 
Carlos  Chardon  Street,  Hato  Rey,  Puerto 
Rico  00918. 

Mary  F.  Edgar, 

Assistant  Chief,  Environmental  Defense 

Section,  Environment  &■  Natural  Resources 

Division. 

[FR  Doc.  02-39  Filed  1-2-02;  8:45  am] 

BILUNO  COOe  441»-15-l« 


DEPARTiyiENT  OF  JUSTICE 

Notice  of  luxiging  of  Consent  Decree 
Pursuant  to  the  Compretiensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  partial  consent 
decree  in  United  States  v.  The  Ed 
Krewatch  Partnership,  Antonio  v.  Nero, 
Gardner  Asphalt  Corporation,  Emulsion 
Products  Company,  and  Raymond  T. 
Hyer,  Jr.,  Civil  Action  No.  01:659,  was 
lodged  with  the  United  States  Court  for 
the  District  of  Delaware  on  September 
28, 2001. 

The  proposed  partial  consent  decree 
pertains  to  the  Krewatch  Farm 
Superfund  Site  ("Site"),  located  near 
Seaford,  Delaware.  The  United  States 
has  sued  a  number  of  defendants 
pursuant  to  Section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9607,  to 
recover  past  response  costs  incurred  at 
the  Site.  Two  defendants,  Antonio  V. 
Nero  and  The  Ed  Krewatch  Partnership 
("Settling  Defendants"),  have  agreed  to 
a  settlement  memorialized  in  the  partial 
consent  decree.  In  the  settlement, 
defendant  Antonio  V.  Nero  agrees  to  pay 
$10,000  for  reimbursement  of  costs 
expended  in  the  cleanup  by  the 
Environmental  Protection  Agency. 
Defendant  The  Ed  Krewatch  Partnership 
agrees  to  pay  $152,000  in  cash  and  40% 
of  the  proceeds  of  the  sale  of  the  farm     < 
on  which  the  Site  is  located.  In 
addition.  The  Ed  Krewatch  Partnership 
agrees  to  reimburse  $22,667.25  to  the 
state  environmental  agency  Delaware 
Department  of  Natural  Resources  and 
Environmental  Control  ("DNREC"). 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 


addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  to  United  States  v.  The  Ed 
Krewatch  Partnership,  et  al.,  DOJ  Ref.  # 
90-11-3-07224. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  District  of  Delaware, 
1201  N.  Market  Street,  Wilmington,  DE 
and  at  the  Region  III  Office  of  the 
Environmental  Protection  Agency,  1650 
Arch  St.,  Philadelphia.  PA  19103.  A 
copy  of  the  proposed  consent  decree 
may  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611.  In  requesting  a  copy 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amount  of  $9.75 
($.25  per  page  reproduction  cost),, 
payable  to  the  Consent  Decree  Library. 

Robert  D.  Brook, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environmental  and 
Natural  Resources  Division. 
[FR  Doc.  02-95  Filed  1-2-02;  8:45  am) 
BILUNQ  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  tiie  Compreiiensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA") 

Consistent  with  Departmental  policy. 
28  CFR  50.7  and  38  FR  19029.  notice  is 
hereby  given  that  on  November  13, 
2001,  a  proposed  Consent  Decree  in 
United  States  v.  Frederick  Gendron,  et 
al.,  Civil  Action  No.  01-422-p,  was 
lodged  with  the  United  States  District 
Court  for  the  District  of  New  Hampshire. 
The  proposed  Consent  Decree  will 
resolve  the  United  States'  claims  imder 
the  Comprehensive  Environmental 
Respoijse.  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9607,  as  amended 
("CERCLA"),  on  behalf  of  the  U.S. 
Environmental  Protection  Agency 
("EPA")  against  the  defendant  relating 
to  the  Gendron  Junkyard  Site  located  at 
11-13  Hobbs  Road  in  Pelham,  New 
Hampshire  (the  "Site").  The  Complaint 
alleges  that  the  defendants  are  liable 
under  Section  107  of  CERCLA,  42  U.S.C. 
9607,  for  recovery  of  response  costs 
incurred  at  or  in  connection  with  the 
release  or  threatened  release  of 
hazardous  substances  at  the  Site. 

The  Consent  Decree  requires  the 
Settling  Defendants  to  pay  to  the  U.S. 
EPA  Hazardous  Substance  Superfund 
$650,000  in  reimbursement  of  past 
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response  costs,  and  includes  a  covenant 
not  to  sue  by  the  United  States. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  consent  decree. 
Any  comments  should  be  addressed  to 
the  Assistant  Attorney  General  of  the 
Environment  and  Natiu-al  Resources 
Division,  Department  of  Justice,  P.O. 
Box  7611,  Ben  Franklin  Station, 
Washington,  DC  20044-7611,  and 
should  refer  to  United  States  v. 
Gendron,  et  al..  Civil  Action  No.  01- 
422-JD,  Ref.  90-11-3-07116. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  District  of  New 
Hampshire  U.S.  Department  of  Justice, 
55  Pleasant  Street,  Room  352,  Concord, 
New  Hampshire  03301-3904,  and  at 
U.S.  EPA  New  England  (Region  1),  One 
Congress  Street,  Suite  1100,  Boston, 
Massachusetts  02114-2023.  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  P.O.  Box  7611. 
Washington.  DC  20044-7611.  Li 
requesting  a  copy,  please  enclose  a 
check  (there  is  a  25  cent  per  page 
reproduction  cost)  in  the  amount  of 
$6.00  payable  to  the  Consent  Decree 
Library. 

Ronald  Gluck. 

Assistant  Section  Chief  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division,  U.S.  Department 
of  Justice. 

[FR  Doc.  02-90  Filed  1-2-02;  8:45  am] 
BILLING  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Comprehenshm 
Environmental  Response 
Compensation  and  Liability  Act,  42 
U.S.C.  9601  et  seq. 

In  accordance  with  Departmental 
policy.  28  CFR  50.7,  notice  is  hereby 
given  that  a  third  proposed  consent 
decree  in  United  State  v.  Viacom,  Inc. 
and  Schindler  Elevator  Corporation, 
Civil  Action  No.  1:01-CV-123.  was 
lodged  on  November  1,  2001,  with  the 
United  States  District  Court  for  the 
Middle  District  of  Pennsylvania. 

The  proposed  Consent  Decree 
concerns  the  Westinghouse  Elevator 
Plant  Superfund  Site  ("Site"),  which  is 
located  on  approximately  90  acres,  and 
has  its  southern  boimdary  adjacent  to 
part  of  the  Gettysburg  Battlefield 
National  Park.  The  Site  is  located  about 
1.5  miles  north  of  downtown  Gettysburg 
in  Cumberland  Township,  Adams 
County,  Pennsylvania.  Pursuant  to  the 


proposed  consent  decree  and  section 
107(a)  of  the  Comprehensive 
Environmental  Response.  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
9607(a).  the  defendants  will  pay  the 
United  States  for  unreimbursed  past 
costs  at  the  Site,  in  the  amount  of 
$569,000  plus  certain  interest  in 
connection  with  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice.  Washington.  DC  20530,  and 
should  refer  to  United  States  v.  Viacom, 
Inc.  and  Schindler  Elevator  Corporation, 
DOJ  Ref.  #90-11-3-1004/1. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney.  228  Walnut  Street, 
Suite  220  Harrisburg.  Pennsylvania 
17108  and  the  Region  3  Office  of  the 
U.S.  Environmental  Protection  Agency, 
1650  Arch  Street,  Philadelphia,  PA 
19103-2029.  A  copy  of  the  proposed 
consent  decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
U.S.  Department  of  Justice.  P.O.  Box 
7611.  Washington,  DC  20044-7611. 
(202)  624-0892.  In  requesting  a  copy 
please  refer  to  the  referenced  case  and 
enclose  a  check  (25  cents  per  page 
reproduction  costs)  in  the  amount  of 
$5.25  for  the  consent  decree  (21  pages), 
payable  to  the  Consent  Decree  Library. 

Roiiert  Brook, 

Assistant  Chief, 

Environmental  Enforcement  Section. 
Environment  and  Natural  Resources  Division. 
(FR  Doc.  02-92  Filed  1-02-02;  8:45  am) 

BHJJNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  254-2001] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  the  Immigration  and 
Naturalization  Service  (INS), 
Department  of  Justice,  proposes  to 
modify  the  following  system  of 
records— ^previously  published  March  7, 
1997,  (62  FR  10580): 
The  Immigration  and  Naturalization 
Service,  Office  of  Internal  Audit 
Investigations  (OlA)  Index  and 
Records,  JUSTICE/INS-002. 
INS  proposes  to  republish  the  notice 
to:  (1)  Include  new  information  in  the 
Categories  of  Records  section,  (2)  add 
two  new  routine  uses  (J  and  K),  and  (3) 


modify  the  "Retention  and  Disposal" 
section  as  described  in  the  attached 
Federal  Register  notice. 

Routine  use  J  will  allow  contractors 
working  for  INS  to  have  access  to  the 
information  in  this  system  of  records. 
Routine  use  K  allows  disclosure  to 
former  employees  when  the  Department 
of  Justice  requires  information  and/ or 
consultation  assistance  from  the  former 
employee  that  is  necessary  for 
personnel-related  or  other  official 
purposes  regarding  a  matter  within  that 
person's  former  area  of  responsibility. 
Also.  INS  is  making  a  modification  to ' 
the  Retention  and  Disposal  section  of 
the  notice.  The  National  Archives  and 
Records  Administration  (NARA)  has 
oversight  responsibility  for  retention 
and  disposal  schedules.  NARA 
withdrew  the  entire  General  Records 
Schedule  (GRS)  22,  Inspector  General 
Records,  and  the  disposal  authority 
formerly  provided  under  this  schedule. 
GRS  22  covered  the  records  in  this 
system.  Therefore,  INS  is  modifying  this 
notice  to  include  a  new  Retention  and 
Disposal  Schedule  for  OlA  records. 
Also,  o*her  minor  corrections  and  edits 
have  been  made  to  reflect  the  current 
status  of  this  system  of  records. 

fa  accordance  with  5  U.S.C.  552a(e)(4) 
and  (11),  the  public  is  given  a  30-day 
period  in  which  the  comment  on  new 
routine  use  disclosures  and  system 
modifications.  The  Office  of 
Management  and  Budget  (OMB),  which 
has  oversight  responsibilities  under  the 
Act,  requires  a  40-day  period  in  which 
to  conclude  its  review  of  this  revised 
system  notice.  Therefore,  please  submit 
any  comments  by  February  4,  2002. 
OMB,  the  Congress,  and  the  public  are 
invited  to  send  written  comments  to 
Mary  Cahill,  Management  Analyst. 
Management  and  Planning  Staff,  Justice 
Management  Division,  Department  of 
Justice.  Washington.  DC  20530'(Room 
1400,  National  Place  Building). 

In  accordance  with  5  U.S.C.  552a(r). 
the  Department  has  provided  a  report  to 
OMB  and  the  Congress. 

Dated:  December  20.  2001. 
|anis  A.  Sposalo, 

Acting  Assistant  Attorney  General  for 
Administration. 


JUSTlCE/INS-002 
SYSTEM  name: 

Office  of  Internal  Audit  Investigations 
Index  and  Records 

SYSTEM  LOCATION: 

Headquarters  office.  Immigration  and 
Naturalization  Service  (INS),  425  I 
Street,  NW.,  Washington.  DC.  fa 
addition,  field  offices  of  the  INS  have 
access  only  to  hardcopy  files  during  an 
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investigation.  A  complete  address  list  of 
the  principal  offices  of  INS  is  detailed 
in  JUSTICE/INS-999,  last  published  in 
the  Federal  Register  on  April  13, 1999 
(64  FR  18052). 


CATEOOmES  OF  RECORDS  M  THE  SYSTEM: 

Information  relating  to  investigations, 
including: 

a.  Letters,  memoranda,  and  other 
dociunents  citing  complaints  of  alleged 
criminal,  civil,  or  administrative 
misconduct  (i.e.,  program  subject  files 
and  internal  review  case  files). 

b.  Investigative  files  (i.e.,  selected  and 
non-selected  cases)  which  include: 
reports  of  investigations  to  resolve 
allegations  of  misconduct  or  violations 
of  law  with  related  exhibits,  statements, 
affidavits  or  records  obtained  during 
investigations;  prior  criminal  or  non- 
criminal records  of  individuals  as  they 
relate  to  the  investigations;  reports  from 
or  to  other  law  enforcement  bodies; 
information  obtained  from  informants 
and  identifying  data  with  respect  to 
such  informants;  nature  of  allegations 
made  against  suspects  and  identifying 
data  concerning  such  subjects;  public 
source  materials;  and  employee 
identifying  data  (e.g.,  full  name,  social 
security  number,  address,  duty  station, 
grade,  job  series,  entrance  on  duty 
[EOD]  date,  and  date  of  birth)  obtained 
from  the  National  Finance  Center  [NFC] 
payroll  system. 


ROUTME  USES  Of  RECORDS  MAMTMNED  M  THE 
SYSTEM,  MCLU0M6  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

***** 

B.  To  General  Service  Administration 
and  National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906.  j 

*        *        *        *        *         I 

J.  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records. 

K.  Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  of  Jiistice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  purposes  of:  responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations;  or  facUitating 
communications  with  a  former 


employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 


RETENTION  AND  DISPOSAL: 

Program  subject  files  are  destroyed 
when  10  years  old.  Internal  review  case 
files  are  maintained  until  the  end  of  the 
fiscal  year  in  which  the  case  was  closed. 
One  year  after  these  records  are  closed, 
they  are  transferred  to  the  National 
Records  Center  and  kept  for  10  years 
and  then  are  destroyed.  General  internal 
review  files  will  be  destroyed  when 
superseded,  obsolete,  or  no  longer 
needed  for  reference.  Investigative  case 
files  concerning  selected  cases  are 
maintained  permanently.  Ten  years  after 
the  case  is  closed,  it  is  transferred  to 
NARA.  Non-selected  investigatory  files 
are  destroyed  10  years  after  the  case  is 
closed.  Electronic  versions  of  records 
created  by  the  electronic  mail  and  word 
processing  applications  are  deleted 
when  a  file  copy  is  generated  or  when 
no  longer  needed  for  reference  or 
updating. 


SYSTEM  EXEMPTED  FROM  CERTAIN  PROVIStOMS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4);  (d);  (e)  (1).  (2).  (3),  (5).  and  (8);  and 
(g)  of  the  Privacy  Act  pursuant  to  5 
U.S.C.  552a(j)(2).  In  addition,  the  system 
has  been  exempted  frtim  subsections 
(c)(3),  (d),  and  (e)(1)  pursuant  to  5 
U.S.C.  552a(k)(2).  INS  has  published 
implementing  regulations  in  accordance 
with  the  requirements  of  5  U.S.C.  553 
(b),  (c),  and  (e)  and  these  were 
published  in  the  Federal  Register  of 
June  25, 1997  (62  FR  34169)  and  can  be 
found  at  28  CFR  16.99  (g)  and  (h). 
IFR  Doc.  02-37  Filed  1-2-02;  8:45  am] 

BHXING  COOE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  DMsion 

United  States  v.  Waste  Management, 
Inc.  et  al. 

On  October  23,  2001.  a  Joint  Motion 
to  Modify  the  Final  Judgment  was  filed 
with  the  United  States  District  Court  for 
the  Eastern  District  of  New  York,  in  a 
civil  antitrust  case.  United  States  et  al. 
V.  IVaste  Management,  Inc.  et  al..  Civil 
No  98  CV  7168.  On  December  5.  2001. 
the  United  States  published  a  notice  in 
the  Federal  Register  seeking  public 


comments  on  the  proposed  modification 
to  the  Final  Judgment  diuing  a  60  day 
period.  The  comment  period  will  expire 
on  February  4.  2002.  Given  recent  mail 
delivery  interruptions  in  Washington, 
DC.,  and  current  uncertainties  involving 
the  resumption  of  timely  mail  service, 
the  Department  of  Justice  strongly 
encourages  that  comments  be  submitted 
via  e-mail  or  fax  to  J.  Robert  Kramer  II. 
Chief.  Litigation  II  Section.  Antitrust 
Division,  U.S.  Department  of  Justice, 
1401  H  Street,  NW.,  Suite  3000. 
Washington.  DC  20530  (facsimile:  (202) 
307-5802;  e-mail 

conunents.lit2@usdoj.gov;  telephone: 
(202)  307-0924). 

Constance  K.  Robinson, 

Director  of  Operations  &■  Merger  Enforcement. 
[FR  Doc.  02-40  Filed  1-2-02;  8:45  am] 
BNJJNG  CODE  4410-114W 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
CoopsfSftive  Research  and  Production 
Act  of  1993— Advanced  Technology 
Institute:  National  Shipbuilding 
Research  Program  ("NSRP") 

Notice  is  hereby  given  that,  on 
October  24.  2001.  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993. 
15  U.S.C.  4301  etseq.  ("the  Act"). 
Advanced  Technology  Institute  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  the  membership  of  the 
National  Shipbuilding  Research 
Program  ("NSRP").  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically.  Bender  Shipbuilding  and 
Repair  Company.  Mobile.  AL  has  been 
added  as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,and  Advanced 
Technology  Institute  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  March  13. 1998,  Advanced 
Technology  Institute  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pm^uant  to  section  6(b)  of  the 
Act  on  January  29, 1999  (64  FR  4708). 

The  last  notification  was  filed  with 
the  Department  on  April  11,  2000.  A 
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notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  26.  2000  (65  FR  39428). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-99  Filed  1-2-02;  8:45  am] 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— DVD  Copy  Control 
Association  ("DVD  CCA'") 

Notice  is  hereby  given  that,  on 
October  1J2,  2001,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  DVD 
Copy  Control  Association  ("DVD  CCA") 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  A&R  Cambridge  Limited, 
Cambridge,  Cambridgeshire,  UNITED 
KINGDOM;  AD  Device  Corporation. 
Tokyo,  JAPAN;  ANAM  Electronics  Co., 
Ltd.,  Ansan-City.  Kyimgki-Do, 
REPUBLIC  OF  KOREA;  Applied 
Research  Corporation,  Taipei  Hsien, 
TAIWAN;  Aplus  Technics  Co.,  Ltd., 
Taipei.  TAIWAN;  Apollo  Electronics 
Group  Limited.  Kowloon  Bay,  Kowloon. 
HONG  KONG— CHINA;  Argus 
Electronics  Co..  Ltd..  Taipei,  TAIWAN; 
Arts  Electronics  Co.  Ltd..  Hong  Kong. 
HONG  KONG— CHINA;  Behavior  Tech 
Computer  Corp..  Taipei.  TAIWAN; 
Beijing  Durban  Yu  Qiang  Electronics 
Co.  Ltd.,  Kowloon.  HONG  KONG- 
CHINA;  CNERC-OD,  Shanghai, 
PEOPLE'S  REPUBLIC  OF  CHINA;  Coach 
Master  International  dba  CMI 
Worldwide,  Inc.,  Seattle,  WA;  Comjet 
Information  Systems  Corp.,  Taipei. 
TAIWAN;  Concord  Disc  Manufacturing 
Corp..  Anaheim.  CA;  Cyrus  Electronics 
Ltd.,  Himtingdon.  Cambridgeshire, 
UNITED  KINGDOM;  D.M.  Technology 
Co.,  Ltd.,  Anyang  City.  Kyimggi-Do, 
REPUBLIC  OF  KOREA;  Diskware  Co., 
Ltd.,  Koutou-Ku,  Tokyo,  JAPAN; 
Diversion  Technologies,  Inc.,  Castro 
Valley,  CA;  Dragon  DVD  Technology 
Sdn  Bhd.  Kuala  Lumpur.  MALAYSL\; 
Duplico  2000.  S.L.,  Barcelona.  SPAIN; 
Eltech  Electronics  Technology  (M)  Sdn 
Bhd,  Senai,  Johore,  MALAYSIA;  Enlight 
Corporation,  Taipei,  TAIWAN;  Fujitsu 
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Ten  Limited.  Hyogoku.  Kobe.  JAPAN; 
GBM  Advanced  Technology  Corp., 
Taipei,  TAIWAN;  Gigastorage 
Corporation  Taiwan,  Hsinchu, 
TAIWAN;  Gradiente  Electronica  S.A., 
Sao  Paulo,  SP,  BRAZIL;  Hanpin 
Electron  Co.,  Ltd.,  Tainan  Hsien, 
TAIWAN;  Kanematsu  Corporation, 
Tokyo,  JAPAN;  Koninklijke  Philips 
Electronics  N.V.,  Eindhoven,  THE 
NETHERLANDS;  Lection  Technology 
Co..  Ltd.,  Nei-Hu,  Taipei,  TAIWAN; 
Microsoft  Corporation,  Redmond,  WA; 
MRT  Technology,  City  of  Industry.  CA; 
Nokia  Corporation,  Espoo,  FINLAND; 
nReady  Netware  Ltd.,  Quarry  Bay, 
HONG  KONG— CHINA;  Nvidia 
Corpctfation,  Santa  Clara,  CA;  Optical 
Experts  Manufacturing,  Inc.,  Charlotte, 
NC;  OptoMedia  Electronics  Corp., 
Taipei  Hsien,  TAIWAN;  Paramount 
Pictures  Corporation,  Los  Angeles,  CA; 
Planet  Optical  Disc  Limited  FZE,  Dubai, 
UNITED  ARAB  EMIRATES;  Princo 
Corporation;  Hsin-Chu,  TAIWAN; 
Proside  Corporaton,  Chiba,  JAPAN;  Pro- 
Tech  Industries  Corp..  Kowloon.  HONG 
KONG— CHINA;  Provac  Disc  Media 
Inc..  Toronto.  Ontario.  CANADA; 
Raymedia  Co..  LTD.,  Kyimgki-do. 
REPUBLIC  OF  KOREA;  Regency 
Recordings.  Braeside,  Victoria. 
AUSTRALIA;  Shenzhen  E-Boda 
Technology  Co..  Ltd..  Shenzhen. 
PEOPLE'S  REPUBLIC  OF  CHINA; 
Shenzhen  Hongyu  Industrial  Co.  Ltd., 
Shenzhen,  PEOPLE'S  REPUBLIC  OF 
CHINA;  Shimde  Xiongfeng  Electric 
Industrial  Company.  Shunde  City. 
Guangdong,  PEOPLE'S  REPUBLIC  OF 
CHINA;  Silicon  Integrated  Systems 
Corporation,  Sunnj^ale,  CA;  SM 
Summit  Holdings  Limited,  Singapore. 
SINGAPORE;  Soft4D  Co..  Ltd., 
Songnam-Si,  Kyungki-Do,  REPUBUC 
OF  KOREA;  Sony  Pictures 
Entertainment  Inc.,  Culver  City,  CA; 
STMicroelectronics.  Inc.,  CarroUton, 
TX;  The  Walt  Disney  Company, 
Burbank,  CA;  Trident  Microsystems, 
Inc.,  Santa  Clara,  CA;  TVIA,  hic,  Santa 
Clara,  CA;  Videon  Central  Inc.,  State 
College,  PA;  ViXS  Systems  Inc., 
Toronto,  Ontario.  CANADA;  Welton 
Electronics  Ltd.,  Chai  Wan,  HONG 
KONG— CHINA;  Zenbc  Electronics 
Limited,  Tsimshatsui,  Kowloon,HONG 
KONG— CHINA;  and  Zomax 
Incorporated,  Plymouth,  MN  have  been 
added  as  parties  to  this  venture.  Also, 
Shiba  Tech  Co.,  Ltd.,  Kowloon,  HONG 
KONG— CHINA;  and  Vision  Tech 
International  Holdings,  Limited,  Wan 
Chai,  HONG  KONG— CHINA  have  been, 
dropped  as  parties  to  this  venture.  The 
following  members  have  changed  their 
names:  Changzhou  Shinco  Digital 
Technology  to  Jiangsu  Shinco  Electronic 


Group  Co.,  Ltd.,  Changzhou  Jiangsu, 
PEOPLE'S  REPUBUC  OF  CHINA; 
Advanced  Media  Corporation  to  AMC 
Co.,  Ltd..  Tokushima.  JAPAN;  and  BMG 
Storage  Media  to  Arvato  Storage  Media, 
Gutersloh,  GERMANY. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  DVD  Copy 
Control  Association  ("DVD  CCA") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  11,  2001,  DVD  Copy  Control 
Association  ( 'DVD  CCA")  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  3.  2001  (66  FR  40727). 

Constance  K.  Robinson. 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-101  Filed  1-2-02;  8:45  am] 
BiUJNG  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  199^— lAP  Research,  Inc. 

Notice  is  hereby  given  that,  on 
October  22,  2001,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act").  lAP 
Research,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  imder  specified  circumstances. 
Specifically,  Litton  Systems  Inc..  Poly- 
Scientific  Division,  a  subsidiary  of 
Northrop  Grumman  Corporation, 
Blacksburg,  VA;  Rea  Magnet  Wire  Co., 
Inc.,  Lafayette,  IN;  and  Quebec  Metal 
Powders  Limited,  Sorel-Tracy,  Quebec, 
CANADA  have  been  added  as  parties  to 
this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  lAP  Research, 
Inc.  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  July  21, 1999,  lAP  Research,  Inc. 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
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of  justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  of  December  14, 1999  (64 
FR  69799). 

The  last  notification  was  filed  with 
the  Department  on  June  19,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  27,  2001  (66  FR  39203). 

Constance  K.  Robinson,  I 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  02-97  Filed  1-2-02;  8:45  am) 

BILUNQ  CODE  4410-11-M 

DEPARTMENT  OF  JUSTICE 


Antitrust  Division 

i 
Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Open  SystemC  Initiathre 
("OSCI")  j 

Notice  is  hereby  given  that,  on 
October  9,  2001 ,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993, 15  U.S.C. 
4301  et  seq.  ("the  Act"),  Open  SystemC 
Initiative  ("OSCI")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  ARM  Ltd.,  Cambridge,  UNITED 
KINGDOM;  Cadence  Design  Systems, 
Inc.,  San  Jose,  CA;  CoWare,  Inc.,  Santa 
Clara,  CA;  Fujitsu  Limited,  Tokyo, 
JAPAN;  Mentor  Graphics  Corporation, 
Wilsonville,  OR;  Motorola,  Inc., 
Schaumburg,  IL;  NEC  Electronics  Inc., 
Santa  Clara,  CA;  and  Synopsys,  Inc., 
Mountain  View,  CA. 

The  nature  and  objectives  of  the 
venture  are  research  and  development 
of  a  rich  computer  language  and 
reference  implementation,  based  on  C++ 
class  libraries,  called  "SystemC",  to 
form  a  freely  available,  open  source,  and 
interoperable  platform  for  system-level 
design  and  intellectual  property 
modeling. 


Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-100  Filed  12-26-01:  8:45  am) 

BHJJNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dhrision 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Origen  Therapeutics,  IncJ 
Embrex,  Inc. 

Notice  is  hereby  given  that,  on 
October  23,  2001,  pvirsuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Origen  Therapeutics,  Inc./Embrex,  Inc. 
has  filed  written  notifications 
simliltaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identifies 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circiunstances.  Pursuant  to  section  6(b) 
of  the  Act,  the  identifies  of  the  parties 
are  Origen  Therapeutics,  Inc., 
Burlingame,  CA;  and  Embrex,  Inc., 
Research  Triangle  Park,  NC.  The  nature 
and  objectives  of  the  venture  are  to 
conduct  research  on  the  use  of  avian 
embryonic  stem  cell  technology, 
coupled  with  automated  egg  injection 
technology  to  form  highly  chimeric 
poultry.  The  activities  of  this  joint 
ventiu^  will  be  partially  funded  by  an 
award  from  the  Advanced  Technology 
Program,  National  Institute  of  Standards 
and  Technology,  Department  of 
Commerce. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-98  Filed  1-2-02;  8:45  ami 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

December  26.  2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor,  Ms.  Marlene  Howze  (202)  693- 
4158)  or  by  e-mail  to  Howze- 
Marlene@dol.gov. 


Comments  should  ^  sent  tij>  the       q 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  OMB  Desk  Officer  for 
ESA,  Office  of  Management  and  Budget. 
Room  10235,  Washington,  DC  20503 
(202)  395-4718),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including    • 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration. 

Title:  Worker  Information — ^Terms  and 
Conditions  of  Emplojmaent. 

OMB  Number:  1215-0187. 

Frquency:  On  occasion. 

Affected  Public:  Businesses  or  other 
for-profit;  Individuals  or  households; 
Farms. 

Number  of  Respondents:  137,000. 

Estimated  Time  Per  respondents:  32 
minutes. 

Total  Burden  Hours:  73,067. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $29,160. 

Description:  The  Migrant  and 
•Seasonal  Agricultural  Worker  Protection 
Act  requires  farm  labor  contractors, 
agricidtiu-al  employer  and  agriculttiral 
associations  who  recruit  migrant  and 
seasonal  agricultural  workers  to  disclose 
in  writing  the  terms  and  conditions  of 
employment  and  to  provide,  upon 
request,  a  written  statement  of  such 
terms. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-47  Filed  1-2-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 
Office  Of  ttwSacrfnr 
Submlsaion  tor  OMB  Weview; 

^UffmnvfTC  w^^wwi 

December  21, 2001. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
44  U.S.C.  chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  on  (202)  693-4129  or  e-mail:  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 


Attn:  OMB  Desk  Officer  MSHA.  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316).  within  30  days  from  the  date 
of  this  pubUcation  in  the  Federal 


The  OMB  is  particvdarly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 


Requirement 


Develop  a  respirator  program 

Fit-testing  records 

Respirator  inspection  records 


*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the. 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Mine  Safety  and  Health 
Administration  (MSHA). 

Title:  Respirator  Program  Records — 30 
CFR  56.5005  and  57.5005. 

OMB  Number:  1219-0048. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion.  Annually, 
and  Monthly. 

Type  of  Reporting:  Recordkeeping. 

Number  of  Respondents:  310. 


Total 


Annual  re- 
sponses 


310 
1,500 
3,720 


5.530 


Average  re- 
sponse time 
(hours) 


5 
.25 
.83 


Estiniated 
annual 
txjrden 
(hours)  • 


1,550 
375 
310 


2.235 


Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Aimual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $156,350. 

Description:  Where  protective 
equipment  or  respirators  are  required 
because  of  exposiue  to  harmful 
substances,  30  CFR  56.5005  and  57.5005 
require  a  written  respirator  program  that 
addresses  such  issues  as  selection, 
fitting,  use,  and  maintenance  of 
respirators  to  ensure  that  workers  are 
properly  and  effectively  using  the 
equipment,  and  that  such  equipment 
offers  adequate  protection  for  workers. 
Records  of  fit-testing  are  essential  for 
determining  that  the  worker  is  wearing 
the  proper  respirator.  Certain  records 
are  also  required  to  be  kept  in 
connection  with  respirators,  including 
records  of  the  date  of  issuance  of  the 
respirator,  and  fit-test  results.  The  fit- 
testing  records  are  essential  for 
determining  that  the  worker  is  wearing 
the  proper  respirator. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-48  Filed  1-2-02;  8:45  am] 

BILUNG  CODE  4510-43-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  No.  D-10886,  et  al.] 

Proposed  Exemptions;  Morgan  Stanley 
&  Co.  Incorporated  (MS&Co) 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Seciu-ity 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  o^erwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
the  name,  address,  and  telephone 
niunber  of  the  person  making  thie 


comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 

ADDRESSES:  All  written  conunents  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA),  Office  of  Exemption 
Determinations,  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington.  DC  20210. 

Attention:  Application  No. .  stated  in 

each  Notice  of  Proposed  Exemption. 
Interested  persons  are  also  invited  to 
submit  comments  and/or  hearing 
requests  to  PWBA  via  e-mail  or  FAX. 
Any  such  comments  or  requests  should 
be  sent  either  by  e-mail  to: 
"moffittb@pwba.dol.gov",  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Documents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
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200  Constitution  Avenue,  N.W., 
Washington.  DC  20210.       j 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Fe<keral  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  hearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  PR 
32836,  32847,  August  10. 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996),  transferred 
the  authority  of  the  Secretary  of  the 
Treasiuy  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Morgan  Stanley  &  Co.  Incorporated 
CMSiGo)  Located  in  New  Yorii,  New 
York 

[Exemption  Application  No.  D--10886J 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570.  subpart  B  (55 
FR  32836.  32847.  August  10, 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975(a)  and  (b)  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply 
to  the  September  16, 1998  acquisition 
(the  Acquisition),,  on  behalf  of  the 
Central  States,  Southeast  and  Southwest 
Areas  Pension  Fimd  (the  Fimd),  of 
certain  Argentine  l)onds  (the  Bonds) 
frnm  MS&Co,  a  (>arty  in  interest  with 
respect  to  the  Fimd,  by  the  Capital  Asset 


Trust  (the  Trust)  at  the  direction  of 
Alliance  Capital  Management  L.P. 
(Alliance),  an  investment  manager  for 
the  Fimd.  provided  the  following 
conditions  are  satisfied: 

(a)  The  Acquisition  was  a  one-time 
transaction  for  cash; 

(b)  The  Fund  paid  no  more  than  the 
current  fair  market  value  of  the  Bonds 
as  of  the  date  of  the  Acquisition; 

(c)  The  Fund  paid  no  commissions  or 
expenses  with  respect  to  the 
AcQuisition; 

(a)  The  Acquisition  and  subsequent 
sale  of  the  Bonds  (the  Sale)  resulted  in 
the  Fund's  receipt  of  a  one-day  profit 
totaling  $147,250.01; 

(e)  Upon  identifying  the  Acquisition 
as  a  "prohibited  transaction".  MS&Co 
and  Alliance  acted  promptly  to  comply 
with  the  relevant  provisions  of  ERISA 
and  the  Code; 

(f)  Alliance  and  MS&Co  took  whatever 
actions  were  necessary  to  ensure  that 
the  Fund  was  adequately  protected  with 
respect  to  the  Acquisition; 

(g)  Subsequent  to  the  Acquisition, 
AlUance  implemented  an  internal 
computer  system  designed  to  prevent 
transactions  between  client  plans  and 
named  fiduciaries  with  respect  to  such 
plans;  and 

(h)  The  transaction  was  not  part  of  an 
agreement,  arrangement  or 
understanding  designed  to  benefit  a 
party  in  interest. 

EFFECTIVE  DATE  OF  EXEMPTION: 
The  effective  date  of  this  proposed 
exemption,  if  granted,  is  September  16, 
1998. 

Summary  of  Facts  and  Representations 

1.  The  Fund  is  a  jointly  managed  Taft- 
Hartley  Plan  established  in  1955.  As  of 
September  30, 1998.  the  Fund  had 
approximately  375,604  participants  and 
beneficiaries  and  an  approximate  fair 
market  value  of  $17  billion. 

2.  At  the  time  of  the  Acquisition,  the 
named  fiduciary  for  the  Fund  was 
Morgan  Stanley  Dean  Witter  &  Co. 
(MSDW).  MSDW  is  a  woridwide 
financial  services  firm  that  provides 
services,  either  directly  or  through  its 
subsidiaries,  to  corporations, 
governments,  and  individual  investors. 
MSDW  became  the  Fund's  named 
fiduciary  as  a  result  of  a  court  order 
issued  piusuant  to  a  consent  decree  (the 
Consent  Decree)  that,  among  other 
things,  prohibited  the  Fund's 
investment  managers  from  engaging  in 
transactions  with  "parties  in  interest" 
such  as  MS&Co.  1 

MS&Co  is  a  wholly-owned  subsidiary 
of  MSDW  having  business  offices  in 


New  York  and  other  cities  worldwide. 
MS&Co  is.  among  other  things,  a 
registered  broker-dealer,  a  member  of 
the  National  Association  of  Securities 
Dealers,  and  a  member  of  most  major 
United  States  and  foreign  commodity 
exchanges. 

3.  Pursuant  to  an  agreement  dated 
May  2, 1994  (the  Agreement).  MSDW 
(through  its  predecessor-in-interest.  the 
Morgan  Stanley  Group.  Inc.)  appointed 
Alliance  as  an  investment  manager  with 
respect  to  a  portion  of  the  assets  in  the 
Fund.  In  this  regard,  at  the  time  of  the 
Acquisition,  Alliance  acted  as  a 
"qualified  professional  asset  manager"  2 
with  respect  to  certain  Fund  assets 
invested,  in  the  Trust,  a  Massachusetts 
trust  in  which  the  Fund  was  a 
participant.^  Specifically,  Alliance  was 
hired  to  manage  a  particular  type  of 
asset  class,  International  Fixed  Income- 
Eiherging  Markets  Debt.  The  applicant 
represents  that  Alliance,  an  investment 
adviser  registered  with  the  Securities 
and  Exchange  Commission,  is  entirely 
independent  of  MSDW  and  its  affiliates 
and  does  not  have  any  management  or 
ownership  relationship  with  such 
entities. 

Relevant  sections  of  the  Agreement 
provided  that  AlUance  would:  (a)  invest 
Fund  assets  held  in  the  Trust  in 
accordance  with  investment  objectives 
specified  in  writing  by  MSDW;  (b)  act  in 
accordance  with  the  Consent  Decree  and 
ERISA  and  not  engage  in  any 
unexempted  "prohibited  transaction"; 
and  (c)  comply  with  all  federal  or  state 
law  requirements  that  are  imposed  with 
respect  to  transactions  involving  the 
assets  of  the  Fund. 

In  addition,  the  applicant  represents 
that  MSDW  delivered  to  Alliance,  on  a 
regular  basis,  a  "prohibited  transaction" 
notice.  According  to  the  applicant,  such 
notice  specifically  advised  that  Alliance 
should  not,  among  other  things,  execute 
trades  through  MS&Co.  Furthermore, 
the  applicant  represents  that  Alliance's 
"Current  Investment  Guidelines"  for  the 
Trust,  dated  October  31. 1997,  provided 
that  Alliance:  would  not  effect  a 
prohibited  transaction;  and  would  not 
deal  with  any  MSDW  entity. 

4.  The  applicant  represents  that,  on. 
September  16, 1998,  Alliance  learned 
through  news  reports  that  the 


*  The  Consent  Decree  was  issued  pursuant  to 
Raymond  J.  Donovan,  Secretary  of  Labor,  v.  FniJilc 
Fitzsimmons,  et  al.  Civil  Action  No.  78  C  342. 


^  As  sucfa  term  is  defined  in  Section  V(a)  of  the 
Department's  Prohibited  Transaction  Qass 
Exemption  84-14  (49  FR  9494  (1984)). 

3  The  applicant  represents  that  the  beneficial 
interests  of  the  Trust  were  held  by  two  employee 
benefit  plans  subject  to  ERISA  and  thus  the  Trust 
itself  was  an  entity  the  assets  of  which  were  subject 
to  ERISA.  At  the  time  of  the  Acquisition,  the  Fund 
owned  approximately  98.1%  of  the  beneficial 
interests  in  the  Trust,  and  the  Marsh  &  McLennan 
US  Retirement  Plan  owned  approximately  1.9%  of 
such  interests. 
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International  Monetary  Fimd  and 
certain  banks  were  preparing  a  package 
of  loans  worth  $4.5  billion  for 
Argentina.  The  applicant  states  that 
Alliance  beUeved  the  news  would  have 
a  positive  effect  on  Argentine  fixed 
income  securities.  As  a  result.  Alliance 
contacted  MS&Co  and  asked  for  an 
"offering"  on  the  Bonds  in 
contravention  of  the  safeguards 
described  above.  The  applicant 
represents  that  the  Bonds  are  $9,500,000 
Face  Amount  Argentina  Floating  Rate 
Bonds  due  March  31,  2005. 

According  to  the  applicant,  as  a  result 
of  inadvertent  errors  made  by  personnel 
involved  in  the  Acquisition,  MS&Co 
agreed  to  fill  the  order.  Alliance's 
purchase  of  the  Bonds  was  made  for 
setUement  on  September  21, 1998  for 
$7,566,947.91  (the  Acquisition  Price). 
Of  this  amount,  $7,262,750.00  consisted 
of  principal  and  $304,197.91  consisted 
of  accrued  interest. 

5.  At  the  time  of  the  Acquisition, 
MS&Co  was  a  market  maker  in  the 
Bonds.  The  applicant  represents, 
however,  that  the  Bonds  were  not  in 
MS&Co's  inventory  at  the  time  of  the 
Acquisition.  In  this  regard,  the  applicant 
-states  that  a  market  maker  will,  from 
time  to  time,  go  into  the  market  to 
replenish  a  particular  security  which 
the  market  maker  has  sold  out  of  its 
inventory.  Similarly,  in  this  instance, 
MS&Co  made  a  business  decision  to  sell 
the  Bonds  at  the  Acquisition  Price  to 
Alliance  even  though  it  did  not 
contemporaneously  hold  the  Bonds.  The 
applicant  states  that  MS&Co  committed 
itself  to  the  Acquisition  Price  based  on 
the  belief  that  it  could  go  into  the 
market  and  obtain  the  Bonds  at  a 
discount  relative  to  such  price. 

However,  in  meeting  its  obligations 
with  respect  to  the  Acquisition,  MS&Co 
was  ultimately  required  to  purchase  the 
Bonds  at  a  price  higher  than  the 
Acquisition  Price.  In  this  regard,  despite 
its  commitment  to  sell  the  Bonds  to 
Alliance  for  $7,566,947.91,  market 
conditions  were  such  that  MS&Co  was 
forced  to  acquire  the  Bonds  in  two 
separate  trades  for  a  total  cost  of 
approximately  $7,714,000.  In  so  doing, 
the  appUcant  represents,  MS&Co  lost 
approximately  $147,000. 

6.  The  applicant  represents  that  the 
Acquisition  Price  represented  the 
Bonds'  fair  market  value  at  the  time  of 
the  Acquisition.  In  this  regard,  it  is 
represented  that  in  providing  the 
Acquisition  price  to  Alliance,  the 
MS&Co  trader  responsible  for  the 
emerging  markets  fixed  income  desk 
used  pricing  mechanisms  commonly 
employed  in  the  over-the-counter  fixed 
income  markets  such  that  the  purchase 
price  was  frur  and  reasonable. 


Specifically,  the  Acquisition  Price  was 
determined  in  consideration  of:  Bid  and 
ask  prices  for  the  Bonds  available  on 
interdealer  computer  screens;  *  news 
events  relating  to  Argentina's  receipt  of 
potential  economic  relief;  prior  bid  and 
ask  data  historically  furnished  by 
interdealer  brokers;  certain  volume 
requirements;  and  other  objective 
criteria. 

The  applicant  states  that  at  the  time 
the  Acquisition  occurred,  the  Bonds 
traded  in  relatively  high  volumes  and 
were  well  known  and  well  followed.  As 
a  result,  the  market  for  the  Bonds  was 
extremely  "transparent"  at  the  time  of 
the  Acquisition  with  only  a  nominal 
spread  between  relevant  bid  and  ask 
prices.  In  consideration  of  these  and 
other  frtctors  such  as  Alliance's  status  as 
a  valued  MS&Co  client,  the  MS&Co 
trader  offered  to  sell  the  Bonds  to 
.  Alliance  at  the  Acquisition  Price. 

7.  Shortly  after  the  Acquisition. 
Alliance  decided  to  sell  the  Bonds.  In 
this  regard,  during  the  course  of  the 
September  16, 1998  trading  day. 
Alliance  observed  significant 
fluctuations  in  the  price  of  the  Bonds. 
The  applicant  states  that  when  relevant 
bond  prices  rose  to  the  extent  that 
Alliance  believed  selling  the  Bonds 
would  be  in  the  best  interest  of  the 
Fund.  Alliance  sold  the  Bonds.  In  this 
regard,  Alliance  sold  the  Bonds  to 
C^oldman,  Sachs  &  Co.  (Goldman,  Sachs) 
for  $7,714,197.92  (the  Sale).  The 
applicant  notes  that  the  Fund,  through 
the  Trust,  made  a  profit  of  $147,250.01 
on  the  Acquisition  and  Sale.^ 

8.  In  certifying  its  compliance  writh 
the  Agreement  to  MSDW,  Alliance 
noted  that  the  Acquisition  may  have 
constituted  a  "prohibited  transaction". 
Upon  being  so  alerted,  the  applicant 
represents  that  MS&Co  filed  a  Form 
5330  with  the  Internal  Revenue  Service 
on  June  30, 1999.  and  paid  an  excise  tax 
of  $1,135,042.19  (15%  of 
$7,566,947.91).  The  applicant  notes  that 
the  Acquisiticm  was  fully  disclosed  in 
the  Fund's  audited  financial  statements 


and  was  corrected  within  the  meaning 
of  section  4975(f)(5)  of  the  Code.e 

9.  The  appUcant  states  that  neither 
Alliance  nor  MS&Co  intended  to  engage 
in  a  "prohibited  transaction"  when 
consummating  the  Acquisition.  In  this 
regard,  various  mechanisms  were  in 
place  to  prevent  Alliance  itom 
inadvertently  violating  the  "prohibited 
transaction"  provisions  of  ERISA,  all  of 
which  failed,  the  applicant  represents, 
in  an  unforeseeable  and  improbable 
manner.^  Subsequent  to  the  Acquisition, 
Alliance  has  devised  an  internal 
computer  system  in  an  effort  to  ensure 
that  future  "prohibited  transactions"  do 
not  similarly  occur.  Such  system 
identifies  situations  when  a  specific 
trade  is  placed  between  a  client  plan 
and  a  party  in  interest  who  is  a  named 
fiduciary.  The  system  flags  the  trade  and 
alerts  Alliance's  compliance 
department. 

10.  The  applicant  represents  that  the 
proposed  exemption  is  administratively 
feasible  in  that  the  Bonds  were  sold  on 
the  same  day  they  were  acquired.  In 
addition,  the  applicant  states  that  the 
transaction  was  in  the  interests  of  the 
Fund's  participants  and  beneficiaries 
since  the  Acquisition  and  Sale  resulted 
in  the  Fund's  receipt  of  a  one-day  profit 
totaling  $147,250.01.  Finally,  the 
applicant  represents  that  the 
Acquisition  was  fair  to  the  Fund  since 
the  Fund  paid  no  more  than  the  current 
fair  market  value  for  the  Bonds  at  the 
time  of  the  Acquisition. 

11.  In  summary,  the  applicant 
represents  that  the  requested  retroactive 
individual  exemption  will  satisfy  the 
criteria  of  section  408(a)  of  the  Act  for 
the  following  reasons: 

(a)  'rtie  Acquisition  was  a  one-time 
transaction  for  cash; 

(b)  The  Fund  paid  no  more  than  the 
current  fair  market  value  of  the  Bonds 
as  of  the  date  of  the  Acquisition; 

(c)  The  Fund  paid  no  commissions  or 
expenses  with  respect  to  the 
Acquisition; 

(d)  The  Acquisition  and  the  Sale 
resulted  in  the  Fund's  receipt  of  a  one- 
day  profit  totaling  $147,250.01; 


<The  applicant  states  that  interdealer  brokers, 
who  are  independent  of  the  approximately  30-40 
securities  dealers  that  comprise  the  major  market 
makers,  collect  and  post  dealer  quotes  (and  execute 
trades  between  dealers).  Information  concerning 
dealer  quotes  is  updated  via  computer  monitors 
available  to  each  of  the  primary  securities  dealers. 

*The  applicant  states  that  although  there  was  one 
other  participant  in  the  Trust,  the  Trust 
implemented  separate  accounting  such  that  all  of 
the  profit  attributable  to  the  Acquisition  and  Sale 
went  solely  to  the  Fund.  In  this  regard,  the 
Department  is  not  providing  relief  to  any  other 
participant  in  the  Trust,  nor  is  it  expressing  any 
opinion  as  to  representations  made  by  the  applicant 
concerning  the  composition  and  operations  of  the 
Trust. 


«The  Department  is  expressing  no  opinion  as  to 
whether  the  Acquisition  was  corrected  in 
accordance  with  relevant  provisions  of  the  Code. 

'  In  addition  to  the  safeguards  discussed  above, 
the  applicant  states  that  Morgan  Stanley  Dean 
Witter  Investment  Management  Inc.,  a  wholly 
owned  subsidiary  of  MSDW,  had  provided 
materials  to  Alliance  at  the  outset  of  its 
appointment  as  an  investment  manager  for  the 
Fund  which  noted  the  restrictions  on  trading  with 
MS»Co.  In  addition,  prior  to  the  Transaction, 
Mellon  Bank,  N.A..  the  Fund's  custodian,  had 
created  and  implemented  a  prohibited  transaction 
surveillance  system  designed  to  reject  attempted 
trades  on  behalf  of  the  Fund  and  the  Trust  with 
parties  with  whom  the  Fund  or  the  Trust  were 
prohibited  from  dealing,  including  MSDW  and  its 
affiliates. 
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(e)  Upon  identifying  the  Acquisition 
as  a  "prohibited  transaction",  MS&Co 
and  iyiiance,  an  investment  manager  for 
the  Fund,  acted  promptly  to  comply 
with  the  relevant  provisions  of  ERISA 
and  the  Code; 

(f)  Alliance  and  MS&Co  took  whatever 
actions  were  necessary  to  ensure  that 
the  Fimd  was  adequately  protected  with 
respect  to  the  Acquisition; 

(g)  Subsequent  to  the  Acquisition. 
Alliance  implemented  an  internal 
computer  system  designed  to  prevent 
transactions  between  clietit  plans  and 
named  fiduciaries  with  respect  to  such 
plans;  and 

(h)  The  transaction  was  not  part  of  an 
agreement,  arrangement  or 
understanding  designed  to  benefit  a 
party  in  interest. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christopher  ].  Motta  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  numaber.) 

Union  Bank  of  California  (UBOC), 
Located  in  San  Francisco,  California 

(Application  No.  D-109761 

Proposed  Exemption 

Section  I — Retroactive  and  Prospective 
Exemption  for  In-Kind  Redemption  of 
Assets 

If  the  proposed  exemption  is  granted, 
the  restrictions  of  section  406(a)  and 
406(b}  of  ERISA  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)  (A)  through  (F)  of  the  Code, 
shall  not  apply,  as  of  June  15,  2001,  to 
certain  in-kind  redemptions  (the 
Redemptions)  by  the  Union  Bank  of 
California  Retirement  Plan  or  any  other 
employee  benefit  plan  sponsored  by 
UBOC  or  an  affiliate  of  UBOC  (an  In- 
housePlan)  of  shares  (the  Shares)  of 
proprietary  mutu?'  funds  (the 
Portfolios)  offeree  by  the  HighMark 
Fimds  or  other  investment  companies 
(the  Fimds)  for  which  HighMark  Capital 
Management,  Inc.  or  an  affiliate  thereof 
(the  Adviser)  provides  investment 
advisory  and  other  services,  provided 
that  the  following  conditions  are  met: 

(A)  The  In-house  Plan  pays  no  sales 
commissions,  redemption  fees,  or  other 
similar  fees  in  connection  with  the 
Redemptions  (other  than  customary 
transfer  charges  paid  to  parties  other 
than  UBOC  and  affiliates  of  UBOC 
(UBOC  Affiliates)); 

(B)  The  assets  transferred  to  the  In- 
house  Plan  pursuant  to  the  Redemptions 
consist  entirely  of  cash  and  Transferable 
Securities.  Notwithstanding  the 
foregoing.  Transferable  Securities  which 
are  odd  lot  seciirities,  fractional  shares 


and  accruals  on  such  securities  may  be 
distributed  in  cash; 

(C)  With  certain  exceptions  defined 
below,  the  In-house  Plan  receives  a  pro 
rata  portion  of  the  securities  of  the 
Portfolio  upon  a  Redemption  that  is 
equal  in  value  to  the  number  of  Shares 
redeemed  for  such  securities,  as 
determined  in  a  single  valuation 
performed  in  the  same  manner  and  as  of 
the  close  of  business  on  the  same  day  in 
accordance  with  the  procedures 
established  by  the  Funds  pursuant  to 
Rule  2a-4  under  the  Investment 
Company  Act  of  1940,  as  amended  from 
time  to  time  (the  1940  Act),  (using 
sources  independent  of  UBOC  and 
UBOC  Affiliates); 

(D)  UBOC,  the  Adviser,  or  any  affiliate 
thereof,  does  not  receive  any  fees, 
including  any  fees  payable  pursuant  to 
Rule  12b-l  under  the  1940  Act  in 
connection  with  any  redemption  of  the 
Shares; 

(E)  Prior  to  a  Redemption,  UBOC 
provides  in  writing  to  an  independent 
fiduciary,  as  such  term  is  defined  in 
Section  n  (an  Independent  Fiduciary),  a 
full  and  detailed  written  disclosure  of 
information  regarding  the  Redemption; 

(F)  Prior  to  a  Redemption,  the 
Independent  Fiduciary  provides  written 
approval  for  such  Redemption  to  UBOC, 
such  approval  being  terminable  at  any 
time  prior  to  the  date  of  the  Redemption 
without  penalty  to  the  In-house  Plan, 
and  such  termination  being  effectuated 
by  the  close  of  business  following  the 
date  of  receipt  by  UBOC  of  written  or 
electronic  notice  regarding  such 
termination  (unless  circumstances 
beyond  the  control  of  UBOC  delay 
termination  for  no  more  than  one 
additional  business  day); 

(G)  Before  approving  a  Redemption, 
based  on  the  disclosures  provided  by 
the  Portfolios  to  the  Independent 
Fiduciary  and  discussions  with 
appropriate  operational  personnel  of  the 
In-house  Plan,  UBOC,  and  the  Adviser 
as  necessary  to  form  a  basis  for  making 
the  following  determinations,  die 
Independent  Fiduciary  determines  that 
the  terms  of  the  Redemption  are  fair  to 
the  participants  of  the  In-house  Plan 
and  comparable  to  and  no  less  favorable 
than  terms  obtainable  at  arms-length 
between  unaffiliated  parties; 

(H)  Not  later  than  thirty  (30)  business 
days  after  the  completion  of  a 
Redemption,  UBOC  or  the  relevant 
Fund  provides  to  the  Independent 
Fiduciary  a  written  confirmation 
regarding  such  Redemption  containing: 

(i)  The  number  of  Shares  held  by  the 
In-house  Plan  immediately  before  the 
Redemption  (and  the  related  per  Share 
net  asset  value  and  the  total  dollar  value 
of  the  Shares  held). 


(ii)  The  identity  (and  related  aggregate 
dollar  value)  of  each  security  provided 
to  the  In-house  Plan  pursuant  to  the 
Redemption,  including  any  security 
valued  in  accordance  with  the  Funds' 
procedures  for  obtaining  current  prices 
from  independent  market-makers, 

(iii)  The  current  market  price  of  each 
security  received  by  the  In-house  Plan 
pursuant  to  the  Redemption,  and 

(iv)  The  identity  of  each  pricing 
service  or  market-maker  consulted  in 
determining  the  value  of  such  seciirities; 

(I)  The  value  of  the  securities  received 
by  the  In-house  Plan  for  each  redeemed 
Share  equals  the  net  asset  value  of  such 
Share  at  the  time  of  the  transaction,  and 
such  value  equals  the  value  that  would 
have  been  received  by  any  other 
investor  for  shares  of  the  same  class  of 
the  Portfolio  at  that  time; 

(J)  Subsequent  to  a  Redemption,  the 
Independent  Fiduciary  performs  a  post- 
transaction  review  which  will  include, 
among  other  things,  testing  a  sampling 
of  material  aspects  of  the  Redemption 
deemed  in  its  judgment  to  be 
representative,  including  pricing.  For 
Redemptions  occurring  on  Jime  15,  ■ 
2001, the  Independent  Fiduciary's 
review  included  testing  a  limited 
sampling  of  certain  material  aspects  of 
the  Redemption  deemed  in  its  judgment 
to  be  representative;  * 

(K)  Each  of  the  In-house  Plan's 
dealings  with:  the  Fimds,  the  Adviser, 
the  principal  underwriter  for  the  Funds, 
or  any  affiliated  person  thereof,  are  on 
a  basis  no  less  favorable  to  the  In-house 
Plan  than  dealings  between  the  Funds 
and  other  shareholders  holding  shares 
of  the  same  class  as  the  Shares; 

(L)  UBOC  maintains,  or  causes  to  be 
maintained,  for  a  period  of  six  years 
from  the  date  of  any  covered  transaction 
such  records  as  are  necessary  to  enable 
the  persons  described  in  paragraph  (M) 
below  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (i)  a  prohibited 
transaction  will  not  be  considered  to 
have  occmred  if,  due  to  circumstances 
beyond  the  control  of  UBOC,  the  records 
are  lost  or  destroyed  prior  to  the  end  of 
the  six-year  period,  (ii)  no  party  in 
interest  with  respect  to  the  In-house 
Plan  other  than  UBOC  shall  be  subject 
to  the  civil  penalty  that  may  be  assessed 
under  section  502(i)  of  the  Act  or  to  the 
taxes  imposed  by  section  4975(a)  and  (b) 
of  the  Code  if  such  records  are  not 
maintained  or  are  not  available  for 
examination  as  required  by  paragraph 
(M)  below. 


"The  reason  for  this  difference  is  to  conform  to 
the  language  used  in  the  initial  independent 
fiduciary  agreement  that  U.S.  Trust  and  UBOC 
entered  into  with  respect  to  the  June  15,  2001 
transactions. 
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(M)(l)  Except  as  provided  in 
subparagraph  (2)  of  this  paragraph  (M), 
and  notwithstanding  any  provisions  of 
section  504(a)(2)  and  (b)  of  the  Act,  the 
records  referred  to  in  paragraph  (L) 
above  are  unconditionally  available  at 
their  customary  locations  for 
examination  during  normal  business 
hours  by  (i)  ^y  duly  authorized 
employee  or  representative  of  the 
Department  of  Labor,  the  Internal 
Revenue  Service,  or  the  Securities  and 
Exchange  Commission,  (ii)  any  fiduciary 
of  the  In-house  Plan  or  any  duly 
authorized  representative  of  such 
fiduciary,  (iii)  any  participant  or 
beneficiary  of  the  In-house  Plan  or  duly 
authorized  representative  of  such 
participant  or  beneficiary,  (iv)  any 
employer  with  respect  to  the  In-house 
Plan,  and  (v)  any  employee  organization 
whose  members  are  covered  by  such  In- 
house  Plan. 

(2)  None  of  the  persons  described  in 
paragraphs  (M)(l)(ii)  through  (v)  shall 
be  authorized  to  examine  trade  secrets 
of  UBOC,  the  Fimds,  or  the  Adviser,  or 
commercial  or  financial  information 
which  is  privileged  or  confidential. 

(3)  Should  UBOC,  the  Funds,  or  the 
Adviser  refuse  to  disclose  information 
on  the  basis  that  such  information  is 
exempt  from  disclosure  pursuant  to 
paragraph  (M)(2)  above,  UBOC,  the 
Funds,  or  the  Adviser  shall,  by  the  close 
of  the  30th  day  following  the  request, 
provide  a  written  notice  advising  that 
person  of  the  reasons  for  the  refusal  and 
that  the  Department  may  request  such 
information. 

Section  II-^Definitions 

For  purposes  of  this  proposed 
exemption, 

(A)  The  term  "affiliate"  means: 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee, 
relative,  or  partner  in  any  such  person; 

and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner,  or  employee. 

(B)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(C)  The  term  "net  asset  value"  means 
the  amount  for  purposes  of  pricing  all 
purchases  and  sales  calculated  by 
dividing  the  value  of  all  securities, 
determined  by  a  method  as  set  forth  in 
the  Portfolio's  prospectus  and  statement 
of  additional  information,  and  other 
assets  belonging  to  the  Portfolio,  less  the 
liabilities  charged  to  each  such 


Portfolio,  by  the  number  of  outstanding 
shares. 

(D)  The  term  "Independent 
Fiduciary"  means  a  fiduciary  who  is:  (i) 
Independent  of  and  unrelated  to  UBOC 
and  its  affiliates,  and  (ii)  appointed  to 
act  on  behalf  of  the  In-house  Plan  with 
respect  to  the  in-kind  transfer  of  assets 
from  one  or  more  Portfolios  to  or  for  the 
benefit  of  the  In-house  Plan.  For 
purposes  of  this  exemption,  a  fiduciary 
will  not  be  deemed  to  be  independent 
of  and  unrelated  to  UBOC  if:  (i)  such 
fiduciary  directly  or  indirectly  controls, 
is  controlled  by  or  is  under  common 
control  with  UBOC;  (ii)  such  fiduciary 
dfriBctly  or  indirectly  receives  any 
compensation  or  other  consideration  in 
connection  with  any  transaction 
described  in  this  exemption;  (except 
that  an  Independent  Fiduciary  may 
receive  compensation  from  UBOC  in 
connection  with  the  transactions 
contemplated  herein  if  the  amount  or 
payment  of  such  compensation  is  not 
contingent  upon  or  in  any  way  affected 
by  the  Independent  Fiduciary's  ultimate 
decision);  and  (iii)  more  than  1  percent 
(1%)  of  such  fiduciary's  gross  income, 
for  federal  income  tax  purposes,  in  its 
prior  tax  year,  will  be  paid  by  UBOC 
and  its  affiliates  in  the  fiduciary's 
current  tax  year. 

(E)  The  term  "Transferable  Securities" 
shall  mean  securities  (1)  for  which 
market  quotations  are  readily  available 
as  determined  pursuant  to  procedures 
established  by  the  Funds  under  Rule 
2a-4  of  the  1940  Act;  and  (2)  which  are 
not:  (i)  securities  which  may  not  be 
publicly  offered  or  sold  without 
registration  under  the  Securities  Act  of 
1933;  (ii)  securities  issued  by  entities  in 
countries  which  (a)  restrict  or  prohibit 
the  holding  of  securities  by  non- 
nationals  other  than  through  qualified 
investment  vehicles,  such  as  the  Funds, 
or  (b)  permit  transfers  of  ownership  of 
securities  to  be  effected  only  by 
transactions  conducted  on  a  local  stock 
exchange;  (iii)  certain  portfolio 
positions  (such  as  forward  foreign 
currency  contracts,  futures  and  options 
contracts,  swap  transactions,  certificates 
of  deposit  and  repurchase  agreements) 
that,  although  they  may  be  liquid  and 
marketable,  involve  the  assumption  of 
contractual  obligations,  require  special 
trading  facilities  or  can  only  be  traded 
with  the  counter-party  to  the  transaction 
to  effect  a  change  in  beneficial 
ownership;  (iv)  cash  equivalents  (such 
as  certificates  of  deposit,  commercial 
paper  and  repurchase  agreements;  and 
(v)  other  assets  which  are  not  readily 
distributable  (including  receivables  and 
prepaid  expenses),  net  of  all  liabilities 
(including  accounts  payable). 


(F)  The  term  "relative"  means  a 
"relative"  as  that  term  is  defined  in 
section  3(15)  of  ERISA  (or  a  "member  of 
the  family,"  as  that  term  is  defined  in 
section  4975(e)(6)  of  the  Code),  or  a 
brother,  sister,  or  a  spouse  of  a  brother 
or  a  sister. 

Summary  of  Facts  and  Representations 

1.  UnionBanCal  Corporation  (UNBC) 
is  a  bank  holding  company 
headquartered  in  San  Francisco, 
California,  the  majority  of  the  shares  of 
which  are  owned  by  The  Bank  of 
Tokyo — Mitsubishi,  Ltd.,  which  in  turn 
is  wholly  owned  by  Mitsubishi  Tokyo 
Financial  Group,  Inc.  UBOC,  a  federally 
chartered  bank  also  headquartered  in 
San  Francisco,  is  a  wholly  owned 
subsidiary  of  UNBC.  As  of  December  31, 
2000,  UNBC  had  approximately  $35.2 
billion  in  total  assets. 

2.  UBOC  is  the  trustee  of  the  Union 
Bank  of  California  Retirement  Plan  (the 
Retirement  Plan).  The  Retirement  Plan 
is  an  In-house  defined  benefit  Plan 
maintained  by  UBOC  for  certain  current 
and  former  employees  of  UBOC  and 
UBOC  Affilates.  As  of  January.  2001.  the 
Retirement  Plan  had  approximately 
13,895  participants.  As  of  May  31,  2001 
the  Retirement  Plan  had  approximately 
$616  million  in  assets. 

3.  According  to  the  applicant,  UBOC's 
Employee  Deferred  Compensation  and 
Benefit  Plans  Administrative  Committee 
(the  Committee)  determined  previously 
that  the  Retirement  Plan  would  benefit 
from  the  investment  of  its  assets  in 
certain  Portfolios  of  the  HighMark 
Funds ''  (the  HighMark  Portfolios).  The 
HighMark  Portfolios  are  mutual  fund 
portfolios  organized  within  the 
HighMark  Funds.  The  HighMark  Funds 
and  any  other  Funds  to  which  the 
exemption  may  apply  are  open-end 
investment  companies  registered  under 
the  1940  Act  with  respect  to  which 
HighMark  Capital  Management,  Inc.  or 
an  affiliate  (the  Adviser)  acts  as  an 
investment  adviser. 

At  the  time,  the  Committee 
considered  the  HighMark  Portfolios  to 
be  an  appropriate  vehicle  for 
diversifying  the  Retirement  Plan's 
assets.  In  addition,  the  Committee 
determined  that  investment  in  the 
HighMark  Portfolios  by  the  Retirement 
Plan  would  allow  the  Retirement  Plan  to 
continue  to  use  in-house  investment 
managers  that  had  provided  investment 
services  to  the  Plan.  As  a  result,  the 
Committee  decided  to  invest  Retirement 
Plan  assets  in  the  HighMark  Portfolios 
in  accordance  with  Prohibited 


"The  HighMark  Funds  formerly  were  known  as 
The  HighMark  Group.     . 
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Transactioii  Exemption  77-3  (PTE  77-3, 
42  FR  18734  (1977)).io 

4.  The  applicant  states  that  the 
Committee  decided  recently  to 
reallocate  the  management  of 
Retirement  Plan  assets  among  the 
affiliated  and  unaffiliated  investment 
managers  who  would  manage  such 
assets  on  a  separate  account  basis. '^  The 
allocation  of  assets  among  the  managers 
was  based  on  a  revised,  comprehensive 
asset  allocation  strategy  and  policy 
developed  by  the  Committee  with  the 
assistance  of  an  independent  consulting 
firm.  The  applicant  notes  such 
management  avoids  mutual  fund  fees 
and  r^ulatoiy  costs  associated  with 
investment  in  SEC-registered  mutual 
fimd  portfolios. 

5.  HighMark  Capital  Management, 
Inc.,  a  wholly-owned  subsidiary  of 
UNBC  (HCM),  serves  as  investment 
adviser  to  each  of  the  Portfolios  of  the 
HighMark  Funds.  HCM  is  registered 
under  the  Investment  Advisers  Act  of 
1940  (the  Advisers  Act).  The  applicant 
describes  the  HighMark  Funds  and 
Portfolios  as  follows: 

HighMark  Funds,  a  Massachusetts 
business  trust,  is  an  open-end 
management  investment  company 
registered  imder  the  1940  Act. 
HighMark  Fimds  currently  is  comprised 
of  thirteen  portfolios,  including  the 
following  three  Portfolios: 
(i)  Hi^Mark  Value  Momentum  Fund 
(ii)  HighMark  Growth  Fund 
(iii)  HighMark  Small  Cap  Value  Fund 
As  {Previously  noted,  HCM  serves  as 
investment  adviser  to  each  of  the 
HighMark  Portfolios  listed  above.  The 
applicant  represents  that,  in  addition, 
HCM.  UBOC  and  UBOC  Affiliates  may 
provide  other  services  to  the  HighMark 


'"The  applicant  has  not  requested  exemptive 
relief  with  respect  to  any  investment  in  the 
HighMark  Portfolios  by  the  Retirement  Plan.  The 
applicant  notes  that  the  Retirement  Plan  may 
acquire  or  redeem  shares  in  the  HighMark  Portfolios 
or  any  other  Funds  pursuant  to  Prohibited 
Ttinaaction  Exemption  (PTE)  77-3.  In  this  regard, 
PTE  77-3  permits  the  acquisition  or  sale  of  shares 
of  a  registered,  open-end  investment  company  be  an 
employee  benefit  plan  covering  only  employees  of 
such  investment  company,  employees  of  the 
investment  adviser  or  principal  underwriter  for 
such  investment  company,  or  employees  of  any 
affiliated  person  (as  defined  therein]  of  such 
investment  adviser  or  principal  underwriter, 
ptovided  certain  conditions  are  met  The 
Department  is  expressing  no  opinion  in  this 
pfopoead  exemption  regarding  whether  any 
transactioas  with  the  Funds  by  the  Retirement  Plan 
or  any  other  In-house  Plan  is  covered  by  PTE  77- 
3. 

"The  affiliated  managers  «rould  include 
HighMark  Capital  Management,  Inc.  The  applicant 
states  that  HighMark  Capital  Management.  Inc. 
mai>ages  any  separate  account  holding  In-house 
Plan  assets  outside  the  Funds  without 
compensation  from  the  In-house  Plan,  other  than 
reimbursement  of  direct  expenses  as  permitted  by 
EiOSA. 


Funds  and  the  HighMark  Portfolios, 
including  accoimting,  administration, 
and  shareholder  services. 

6.  The  applicant  also  represents  that, 
as  of  Jime  15,  2001: 

(i)  A  total  of  approximately  $63.2 
million  in  Retirement  Plan  assets  was 
invested  in  the  HighMark  Value 
Momentiun  Fund  (representing  a 
10.51%  ownership  in  such  Portfolio); 

(ii)  A  total  of  approximately  $46.1 
million  in  Retirement  Plan  assets  was 
invested  in  the  HighMark  Growth  Ftmd 
(representing  a  12.40%  ownership 
interest  in  such  Portfolio);  and 

(iii)  A  total  of  approximately  $61.7 
million  in  Retirement  Plan  assets  was 
invested  in  the  HighMark  Small  Cap 
Value  Fund  (representing  a  43.94% 
ownership  interest  in  such  Portfolio). '^ 

7.  The  applicant  represents  that,  on . 
June  15,  2001,  the  Retirement  Plan 
redeemed  all  of  its  Shares  in  the 
HighMark  Value  Momentiun  Fund  and 
the  HighMark  Growth  Fund  and 
approximately  $40  million  of  its  Shares 
of  the  HighMark  Small  Cap  Value  Fund 
(the  June  15,  2001  Redemptions).  The 
applicant  further  represents  that  the 
Jime  15,  2001  Redemptions  were  an 
appropriate  means  of  effectuating  this 
diversification  of  investment  managers 
and  the  shift  to  separate  account 
management  for  the  Retirement  Plan.  In 
this  regard,  the  applicant  represents  that 
the  HighMark  Fimds,  luider  the 
supervision  of  the  HighMark  Funds' 
board  of  trustees  (none  of  whom  are 
directors,  officers  or  employees  of 
UBOC,  HCM,  or  their  affiliates),  had  the 
option  to  determine  whether  to  efiiect 
the  Jtme  15,  2001  Redemptions  in  cash 
or  in  kind,  and  determined  to  effiect 
such  Redemptions  in  kind.^^ 


"  As  previously  noted,  the  Department  is 
expressing  no  opinion  regarding  the  applicability  of 
PTE  77-3  to  the  acquisition  of  the  Shares  by  the 
Retirement  Plan.  In  addition,  the  Department  is 
expressing  no  opinion  as  to  the  applicability  of 
section  404  of  ERISA  to  the  acquisition  of  the 
Shares  by  the  Retirement  Plan.  In  this  regard,  the 
Department  directs  the  applicant's  attention  to  an 
advisory  opinion  issued  to  Federated  Investors 
(Advisory  Opinion  98-06A  (July  30, 1998)],  in 
which  the  Department  noted  that  if  the  decision  by 
a  plan  fiduciary  to  enter  into  a  transaction  is  not 
"solely  in  the  interest"  of  the  plan's  participants 
and  beneficiaries,  e.g.,  if  the  decision  is  motivated 
by  the  intent  to  generate  seed  money  that  facilitates 
the  marketing  of  the  mutual  fund,  then  the  plan 
fiduciary  would  be  liable  for  any  loss  resulting  from 
such  breach  of  fiduciary  responsibility,  evea  if  the 
acquisition  of  mutual  fUnd  shares  was  exempt  by 
reason  of  PTE  77-3. 

"  The  applicant  represents  that  the  HighMark 
Funds'  board  of  trustees  in  2000  adopted  a 
resolution  establishing  objective  procedures  for  in- 
kind  redemptions  intended  to  conform  with  the 
requirements  set  forth  in  a  no-action  letter  issued 
by  the  staff  of  the  Seciuities  and  Exchange 
Commission  re  Signature  Financial  Group,  Inc. 
(1999  SEC  No-Act.LEXIS  981.  avail.  12/28/99)) 
("the  Signature  Financial  letter")  governing  in-kind 


8.  The  applicant  represents  that  it  is 
possible  that  the  Committee  or  other 
fiduciaries  of  the  Retirement  Plan  or 
other  In-house  Plans  ^*  may  at  a  later 
date  determine  that  it  is  in  the  best 
interest  of  the  Retirement  Plan  or  other 
lurhouse  Plan  and  its  participants  and 
beneficiaries  to  redeem  such  Plan's 
interest  in  HighMark  Portfolios  or  other 
Funds,  other  than  those  described  in 
Paragraphs  5  and  6  above,  for  which 
UBOC  or  a  UBOC  Affiliate  provides 
investment  advisory  services. 
Consequently,  in  the  event  that  this 
proposed  exemption  is  granted,  and  to 
the  extent  that  all  of  the  terms  and 
conditions  of  the  exemption,  as  granted, 
are  met,  the  relief  requested  herein  shall 
apply  to  any  such  future  redemption 
that  is  effected  in-kind. 

9.  The  applicant  states  that  the  Jime 
15,  2001  Redemptions  involved 
ministerial  transactions  performed  in 
accordance  with  pre-established, 
objective  procedures.  As  a  result,'the 
applicant  represents  that  the 
transactions  did  not  permit  UBOC  or  a 
UBOC  Affiliate  to  use  its  influence  or 
control  to  purchase  particular  securities 
from  the  HighMark  Portfolios.  In 
addition,  the  applicant  states  that  all 
Shares  are  offered  and  sold  exclusively 
through  the  use  of  prospectuses  and 
materials  provided  pursuant  to  the 
requirements  of  the  Securities  Act  of 
1933  and  the  1940  Act  and  the  rules  and 
regulations  thereunder. 

10.  The  applicant  states  that,  to  the 
extent  possible,  the  Retirement  Plan 
transferred  Shares  in  return  for  a 
proportionate  share  of  the  securities 


redemptions  of  shares  held  by  "affiliated 
shareholders"  of  the  HighMark  Funds.  The 
procedures  require,  among  other  things,  that  the 
redemption  be  effected  on  a  pro  rata  basis,  based 
on  the  relevant  HighMark  Portfolios'  current  net 
assets  at  the  time  of  redemption,  and  that  the  board, 
of  trustees  verify  that  an  in-kind  redemption  is 
effected  in  accordance  with  the  procedures. 

i^The  applicant  informed  the  Department  that  on 
November  26,  2001,  an  in-kind  distribution  was 
made  of  the  Retirement  Plan's  entire  investment  in 
the  HighMark  International  Fund.  U.S.  Trust  served 
as  the- independent  fiduciary  for  this  transaction. 
The  applicant  represents  that  UBOC  also  sponsors 
a  401(k)  Plan  which  permits  [mrticipants  to  direct 
the  investment  of  their  plan  accounts  among 
.various  investment  options,  including  several 
HighMark  Ftmds.  According  to  the  applicant,  the 
401(k)  plan  intends  to  redeem  all  of  its  shares  in 
the  Highmark  Growth  Fund  and  the  HighMark 
Large  Cap  Value  Fund  (formally  known  as  the 
Income  Equity  Fund)  in  connection  with  a  change 
of  investment  opfions.  The  applicant  has  been 
informed  by  the  Funds  that  it  ivill  effect  the 
requested  redemptions  in-kind.  According  to  the 
applicant,  the  securities  will  be  distributed  to 
mutual  fimds  that  replace  the  Highmark  Growth 
Fund  and  the  Highmark  Large  Cap  Value  Fund  as 
investment  options  under  the  401  (k)  Plan.  UBOC 
anticipates  that  these  redemptions  would  occur  on 
or  about  December  14, 2001,  subject  to  completion 
of  the  independent  fiduciaries  review  and  approval 
of  the  transactions. 
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held  by  each  HighMark  Portfolio  in  the 
June  15,  2001  Redemptions.  According 
to  the  applicant,  the  Retirement  Plan 
received  only  cash  and  Transferable 
Securities  pursuant  to  the  June  15,  2001 
Redemptions.  In  this  regard,  each 
Transferable  Security  subject  to  a 
Redemption  was  transferred  in-kind  to 
the  Retirement  Plan.  However  odd  lot 
securities,  ftactional  shares  and  accruals 
on  such  securities  were  transferred  in 
cash.15  The  applicant  states  that  the 
June  15,  2001  Redemptions  were  carried 
out,  to  the  extent  possible,  on  a  pro  rata 
basis  as  to  the  niunber  and  kind  of 
securities  transferred  to  the  Retirement 
Plan.i6 

11.  The  applicant  represents  that,  for 
purposes  of  die  June  15,  2001 
Redemptions,  the  values  of  the 
HighMark  Portfolio  securities  were 
determined  based  on  the  current  market 
price  of  such  securities  as  of  the  close 
of  business  on  June  15,  2001  (the 
Valuation  Date).  As  required  by  the  no 
action  letter  re  Signature  Financial 
Group,  Inc.  issued  by  the  staff  of  the 
Securities  and  Exchange  Commission, 
the  value  of  the  securities  in  each 
Portfolio  were  determined  by  using  the 
valuation  procedures  established  by  the 
HighMark  Funds  in  accordance  widi 
Rule  2a-4  under  the  1940  Act.'^  In  this 


"  According  to  the  report  submitted  by  the 
Independent  Fiduciary,  none  of  the  HighMark 
Portfolios  held  securities  which  were  not 
Transferable  Securities  at  the  time  of  the  June  15, 
2001  Redemptions,  and,  therefore',  there  was  no 
cash  adjustment  to  reflect  the  value  of  such 
securities.  The  applicant  states,  however,  that  such 
cash  adjustments  may  be  made  with  respect  to 
future  Redemptions  to  the  extent  relevant  Fund 
holds  such  excluded  securities. 

'»  According  to  the  applicant,  the  securities 
transferred  from  each  HighMark  Portfolio  in  the 
June  15,  2001  Redemptions  were  selected  under  a 
"first  in,  first  out"  (FIFO)  procedure.  Under  this 
procedure,  "tax  lots"  of  securities  to  be  distributed 
in  kind  in  satisfaction  of  the  in-kind  redemption 
were  selected  on  the  basis  of  when  the  securities 
were  acquired  for  the  Portfolio,  with  the  securities 
held  longest  by  the  Portfolio  being  distributed  first, 
until  distribution  of  the  Plan's  pro  rata  share  of 
such  security  was  completed.  The  applicant 
represents  that  the  FIFO  procedure  is  the  one 
normally  used  by  the  High  Mark  Funds  equity  and 
fixed  income  funds  for  selecting  securities  to  be 
sold  or  distributed  in  kind.  The  applicant  further 
represents  that  with  respect  future  in-kind 
redemptions  pursuant  to  this  exemption,  securities 
will  also  be  selected  on  a  "first  in,  first  out"  basis 
or  similar  objective,  ministerial  procedure. 

"In  the  no  action  letter  to  Signature  Financial 
Group,  Inc.  discussed  above,  the  Division  of 
Investment  Management  of  the  SEC  states  that  it 
will  not  recommend  enforcement  action  pursuant  to 
Section  17(a)  of  the  Investment  Company  Act  of 
1940  for  certain  in-kind  distributions  of  portfolio 
securities  to  an  affiliate  of  a  mutual  fund.  Funds 
seeking  to  use  this  "safe  harbor"  must  value  the 
securities  to  be  distributed  to  an  affiliate  in  an  in- 
kind  distribution  "in  the  same  manner  as  they  are 
valued  for  purposes  of  computing  the  distributing 
fund's  net  asset  value."  The  applicant  represented 
that,  havyig  adopted  the  Signature  Financial  Letter 
procedures  for  use  in  its  affiliate-transactions,  it 


regard,  responsibility  for  valuations 
rests  with  the  HighMark  Funds' 
administrator  (the  Administrator), 
which  is  unrelated  to  UBOC.  The 
Administrator  has  contracted  with 
independent,  third-party  pricing  agents 
approved  by  the  HighMark  Funds'  board 
of  trustees  to  provide  security 
quotations.18 

12.  The  applicant  represents  that,  in 
connection  with  the  Jime  15,  2001 
Redemptions,  U.S.  Trust  Company,  N.A. 
(U.S.  Trust),  a  federally  chartered  bank, 
confirmed  its  independence  from  UBOC 
and  is  qualified  to  serve  as  an 
Independent  Fiduciary,  as  that  term  is 
defined  in  Section  II  of  the  proposed 
exemption.  U.S.  Trust,  in  turn, 
represented  that  it  understood  and 
accepted  the  duties,  responsibilities  and 
liabilities  in  acting  as  a  fiduciary  under 
ERISA  for  the  Retirement  Plan. 

U.S.  Trust  represents  that  it  was  " 
responsible  for  (i)  determining  whether 
the  terms  of  each  Redemption  of  Shares 
of  the  HighMark  Portfolios  was  fair  to 
the  participants  of  the  Retirement  Plan 
and  comparable  to  and  no  less  favorable 
than  terms  that  would  be  reached  at 
arms'  length  between  unaffiliated 
parties,  and  (ii)  opining  as  to  the 
fairness  and  reasonableness  of  each 
such  Redemption,  as  compared  to  a 
redemption  for  cash  and  subsequent 
reinvestment  of  such  cash.  This 
determination  and  opinion  was  set  forth 
in  a  written  report  (the  Report)  dated 
June  8,  2001.  Specifically,  in  the  Report, 
U.S.  Trust  stated  that: 

(a)  the  Redemptions  would  not 
involve  certain  transaction  costs 


otherwise  incurred  in  a  cash 
redemption;'" 

(b)  the  Shares  and  cash  associated 
with  the  Redemptions  would  be  valued 
in  accordance  with  procedures 
established  by  the  HighMark  Funds  and 
applicable  law,  and  that  the  same 
procedures  are  used  to  determine  the 
net  asset  value  of  the  HighMark 
Portfolios;  and 

(c)  U.S.  Trust  reviewed  a  written 
document  detailing  the  procedures  for 
in-kind  redemptions  for  affiliated 
parties,  and  concluded  that  it  matched 
its  understanding  of  procedures  for  in- 
kind  redemptions. 


must  use  those  procedures  for  transactions  with  its 
in-house  plans,  as  these  in-house  plans  are  affiliates 
of  the  mutual  fund.  The  Department  agreed  to  the 
use  of  the  Signature  Financial  Letter  procedures  for 
determining  the  value  of  the  securities  in  this  in- 
kind  transaction,  with  certain  limitations. 

The  Signature  Financial  Letter  requires  pro  rata 
distribution  of  the  securities.  The  letter  does  not 
address  the  marketability  of  such  securities.  The 
range  of  securities  distributed  pursuant  to  this  "safe 
harbor"  may  therefore  be  broader  than  range  of 
securities  covered  by  SEC  Rule  17a-7. 17  CFR  .Sec. 
270.1 7a-7.  In  granting  past  exemptive  relief  with 
respect  to  in-kind  transactions  involving  mutual 
funds,  the  Department  has  required  that  the 
securities  being  distributed  in-kind  fall  within  Rule 
17a-7.  One  of  the  requirements  of  Rule  17a-7  is 
that  the  securities  are  those  for  which  "market 
quotations  are  readily  availabale."  SEC  Rule  17a- 
7(a).  The  Department  has  determined,  and  the 
applicant  agrees,  that  exemptive  relief  in  this  case 
will  also  be  limited  to  in-kind  distribution  of 
securities  for  which  market  quotations  are  readily 
available.  The  value  of  any  other  securities  will  be 
paid  to  the  plan  in  cash. 

"Under  the  exemption  requested  by  UBOC.  the 
Plan  will  receive  only  securities  for  which  market  _ 
quotations  are  readily  available  (as  determined 
pursuant  to  the  Funds'  procedures  described  above) 
or  cash. 


'«The  Report  slates  that,  with  respect  to  the 
Redemptions  involving  Shares  of  the  HighMark 
Value  Momentum  Fund  and  the  HighMark  Growth 
Fund,  if  the  Retirement  Plan  were  to  receive  cash 
rather  than  securities  pursuant  to  the  transaction, 
substantially  all  (in  the  case  of  the  HighMark  Value 
Momentum  Fund)  or  the  majority  (in  the  case  of  the 
HighMark  Growth  Fund)  of  thai  cash  would  be 
reinvested  in  securities  which  would  result  in 
brokerage  commissions  and  a  buy-sell  spread,  the 
costs  of  which  would  be  incurred  by  the  Retirement 
Plan.  The  Report  states  further  that  depending  on 
the  form  and  timing  of  the  Redemptions,  part  of  the 
Portfolios"  selling  costs  might  be  absorbed  by  the 
Retirement  Plan  as  a  shareholder  in  the  Portfolios. 
Therefore,  according  to  U.S.  Trust,  to  the  extent  that 
the  Redemption  of  the  Retirement  Plan's  Shares  of 
the  HighMark  Value  Momentum  Fund  and  the 
HighMark  Growth  Fund  were  effected  in-kind, 
those  costs  would  be  avoided. 

U.S.  Trust  notes,  however,  that  the  Retirement 
Plan  would  sell  substantially  all  of  the  securities 
received  in  redemption  of  its  Shares  of  the 
HighMark  Small  Cap  Value  Fund  shortly  after  the 
Redemption.  In  this  regard,  the  applicant  represents 
that  the  unaffiliated  investment  manager  appointed 
to  manage  the  "small  capitalization  slock"  portion 
of  the  Retirement  Plan's  assets  on  a  separate 
account  basis  after  the  June  15.  2001  Redemptions 
pursues  an  investment  strategy  that  is  different  ht)ra 
that  pursued  by  the  HighMark  Small  Cap  Value 
Fund.  Accordingly,  the  Retirement  Plan,  at  the 
request  of  the  new  manager,  sold  substantially  all 
of  the  securities  it  received  frtjm  the  HighMark 
Small  Cap  Value  Fund  in  connection  with  the  )une 
15.  2001  Redemptions.  However.  UBOC  contributed 
a  cash  payment  to  the  Retirement  Plan  in  an 
amount  estimated  by  U.S.  Trust  to  be  equal  to  the 
difference  between  the  transaction  costs  associated 
with  the  Retirement  Plan's  in-kind  redemption  of 
Shares  of  the  HighMark  Small  Cap  Value  Fund  and 
the  transaction  costs  associated  with  a  hypothetical 
cash  redemption  of  such  Shares.  In  calculating  the 
transaction  costs  of  a  hypothetical  cash  redemption. 
U.S.  Trust  assumed  that,  prior  to  the  cash 
redemption,  the  Fund  would  raise  cash  by  selling 
the  securities  that  were,  in  fact,  distributed  in  kind. 
Under  this  scenario,  those  selling  costs  would  l)e 
allocated  proportionately  across  all  shareholders  in 
the  Fund  (including  the  Retirement  Plan)  before  the 
Retirement  Plan  received  its  cash  distribution.  U.S. 
Trust  concluded  that  UBOC's  cash  payment  to  the 
Retirement  Plan  made  the  Retirement  Plan  whole 
for  redeeming  its  HighMark  Small  Cap  Value  Fund 
Shares  in  kind  rather  than  in  cash  and. 
consequently,  the  redemption  of  such  shares  was 
fair  to  Retirement  Plan  participants. 

In  connection  with  the  November  26.  2001  in- 
kind  distribution  frtjm  the  HighMark  International 
Fund,  the  same  issue  arose,  i.e..  the  new  investment 
manager  choose  not  to  retain  most  of  the  securities 
distributed  in  kind.  As  in  the  eariier  Small  Cap 
Value  Fund  transaction,  UBOC  has  agreed  to  make 
a  cash  payment  sufficient  to  make  the  Retirement 
Plan  whole. 


Federal  Register /Vol.  2,  No.  67 /Thursday.  January  3.  2002 /Notices 


359 


358 


Federal  Register /Vol.  2,  No.  67  /  Thursday,  January  3.  2002/7^011065 


In  the  Report,  U.S.  Trust  stated  that, 
based  upon  its  review  of  the 
methodology  of  the  Redemptions  of 
Shares  of  each  of  the  HighMark 
Portfohos  and  an  analysis  of  the  costs 
associated  with  the  Redemptions  versus 
a  cash  redemption  for  the  Retirement 
Plan's  assets  held  by  the  HighMark 
Portfolios  (and^  with  respect  to  the 
HighMark  Small  Cap  Value  Fund,  the 
cash  payment  to  the  Retirement  Plan 
noted  above),  the  Redemptions  would 
be  fair  to  the  participants  of  the 
Retirement  Plan.  The  Report  also  stated 
that  the  methodology  used  to  conduct 
the  Redemptions  would  be  comparable 
to  and  no  less  fovorable  than  a  similar 
in  kind  redemption  reached  at  arms' 
length  between  unaffiliated  parties. 
Therefore.  U.S.  Trust  approved  the 
Redemptions  from  the  tUghMark 
Portfolios,  provided  the  Redemptions 
were  conducted  in  accordance  with  the 
information  provided  to  it  by  U60C  and 
the  HighMark  Funds. 

The  Report  also  states  that,  if  the 
Redemptions  were  thereaftOT 
undertaken,  U.S.  Trust  would  confirm  - 
in  %vriting  whedier  each  such 
Redemption  was  efiisctuated  consistent 
with  the  required  ciiteha  and 
procedures  set  forth  in  the  Report,  based 
on  representations  requested  from 
UBOC  and  testing  a  limited  sampling  of 
certain  material  aspects  of  the 
Redemptions,  deemed  in  U.S.  Trust's 
judgment  to  be  representative. 
Accordingly,  subsequent  to  the  June  15, 
2001  Redemptions,  U.S.  Thist 
conducted  the  post-transaction  review 
described  above  and  concluded,  based 
on  information  provided  to  it,  that  the 
Retiranent  Plan  received  its  pro  rata 
portion  of  each  Transfiarable  Security 
(rounded  to  the  nearest  round  lot)  held 
by  the  HighMark  Portfolios  and  its  pro 
rata  portion  of  cash  that  the  HighMark 
P(ntroli9s  held  based  on  the  Plan's 
ownership  percentage  of  each  such 
Pcfftfolio  (or,  in  the  case  of  the  Small 
Cap  Fund,  the  percentage  of  the  Small 
Cap  Fund  that  the  Redemption  amount 
repfesentad),  and  that  the  June  15, 2001 
Redemptions  were  effectuated  in  a 
manner  consistent  with  the  required 
criteria  and  procedures  set  forth  in  the 
Report. 

13.  In  summary,  it  is  represented  that 
the  June  15, 2001  and  NovembOT  26. 
2001  Redemptions  satisfied,  and  any 
Redemptions  to  occur  in  the  future  will 
satisfy,  the  statutory  criteria  for  an 
exemption  nnder  section  408(a)  of 
ERISA  for  the  following  reasons: 

(A)  The  In-house  Plm  pays  no  sales 
commissioiis,  redumption  fees,  or  other 
similar  fses  in  ooonection  with  the 
Redaai|ilioas  (otber  than  customary 


transfer  charges  paid  to  parties  other 
than  UBOC  and  UBOC  Affiliates); 

(B)  The  assets  transferred  to  the  In- 
house  Plan  pursuant  to  the  Redemptions 
consist  entirely  of  cash  and  Transferable 
Securities.  Notwithstanding  the 
foregoing,  odd  lot  securities,  fractional 
shares  and  accruals  on  such  securities 
may  be  distributed  in  cash; 

(C)  With  certain  exceptions  defined 
below,  the  In-house  Plan  receives  a  pro 
rata  portion  of  the  seciirities  of  the 
Portfolio  upon  a  Redemption  that  is 
equal  in  value  to  the  number  of  Shares  - 
redeemed  for  such  securities,  as 
determined  in  a  single  valuation 
performed  in  the  same  manner  and  as  of 
the  close  of  business  on  the  same  day  in 
accordance  with  the  procedures 
established  by  the  Funds  pursuant  to 
Rule  2a-4  imder  the  1940  Act  (using 
sources  independent  of  UBOC  and 
UBOC  Affiliates); 

(D)  UBOC,  or  any  UBOC  affiliate,  does 
not  receive  any  fees,  including  any  fees 
payable  piusuant  to  Ride  12b-l  under 
the  1940  Act,  in  connection  with  any 
Redemption  of  the  Shares; 

(E)  Prior  to  a  Redemption,  UBOC 
provides  in  writing  to  the  Independent 
Fiduciary  a  full  and  detailed  written 
disclosure  of  information  regarding  the 
Redemption; 

(F)  l4ior  to  a  Redemption,  the 
Independent  Fiduciary  provides  written 
approval  of  such  Redemption  to  UBOC, 
such  approval  being  terminable  at  any 
time  prior  to  the  date  of  the  Redemption 
without  penalty  to  the  In-house  Plan, 
and  such  termination  being  effectuated 
by  the  close  of  business  foUowing  the 
date  of  receipt  by  UBOC  of  written  or 
electronic  notice  regarding  such 
termination  (unless  circumstances 
beyond  the  control  of  UBOC  delay 
termination  for  no  more  than  one 
additional  business  day); 

(G)  Before  approving  a  Redemption, 
based  on  the  disclosiues  provided  by 
the  Portfolios  to  the  Independent 
Fiduciary  and  discussions  with 
appropriate  operational  personnel  of  the 
In-house  Plan,  UBOC,  and  the  Adviser 
as  necessary  to  form  a  basis  for  wmlHi^g 
the  following  determinations,  the 
Independent  Fiduciary  determines  that 
the  terms  of  the  Redemption  are  feir  to 
the  participants  of  the  In-house  Plan 
and  comparable  to  and  no  less  fovorable 
than  terms  obtainable  at  arms-length 
between  unaffiliated  parties; 

(H)  Not  later  than  thirty  (30)  business 
days  after  the  completion  of  a 
Redmnption.  the  r^evant  Fund  provides 
to  the  hidependent  Fiduciary  a  written 
confirmation  r^arding  such 
Redemption  containing: 

(i)  ms  number  of  Shares  held  by  the 
In-house  Plan  immediately  befcnre  the 


Redemption  (and  the  related  per  Share 
net  asset  value  and  the  total  dollar  value 
of  the  Shares  held), 

(ii)  the  identity  (and  related  aggregate 
dollar  value)  of  each  seciuity  provided 
to  the  In-house  Plan  pursuant  to  the 
Redemption,  including  any  security 
valued  in  accordance  with  the  Funds' 
procedures  for  obtaining  ciurent  prices 
from  independent  market-makers, 

(iii)  the  current  market  price  of  each 
seciuity  redeived  by  the  In-house  Plan 
pursuant  to  the  Redemption,  and 

(iv)  the  identity  of  each  pricing 
service  or  market-maker  consulted  in 
determining  the  value  of  such  securities; 

(I)  The  value  of  the  securities  received 
by  the  In-house  Plan  for  each  redeemed 
Share  equals  the  net  asset  value  of  such 
Share  at  the  time  of  the  transaction,  and 
such  value  equals  the  value  that  would 
have  been  received  by  any  other 
investor  for  shares  of  the  same  class  of 
the  Portfolio  at  that  time; 

(J)  Subsequent  to  a  Redemption,  the 
Independent  Fiduciary  performs  a  post- 
transaction  review  whidi  will  include, 
among  other  things,  testing  a  sampling 
of  material  aspects  of  the  Redemption 
deemed  in  its  judgment  to  be 
representative,  including  pricing;  and 

(K)  Each  of  the  In-house  Plan's 
dealings  with  the  Funds,  the  Investment 
Adviser,  the  principal  underwriter  for 
the  Funds,  or  any  affiliated  person 
thereof,  are  on  a  basis  no  less  favorable 
to  the  In-house  Plan  than  dealings 
between  the  Funds  and  other 
shareholders  holding  shares  of  the  same 
class  as  the  Shares. 

Notice  to  Interested  Persons 

The  appUcant  will  provide  notice  of 
the  proposed  exemption  within  30  days 
after  publication  thereof  in  the  Feder^ 
Register  (i)  to  active  participants  in  the 
Retirement  Plan  by  electronic 
communication  through  applicant's  on- 
line employee  intranet  service  and  by 
posting  at  major  job  sites,  and  (ii)  to 
retiree  participants  in  pay  status  in  the 
Retirement  Plan  by  first  class  maiL 
Notices  posted  at  major  job  sites  will 
include  a  copy  of  the  proposed 
exemption  as  published  in  the  Federal 
Regisler.  The  notices  will  inform 
intoested  posons  of  their  right  to 
comment  and/or  request  a  hearing. 
Coxoments  and  requests  for  a  tearing 
must  be  received  by  the  Department  not 
later  than  60  days  from  the  date  of 
publication  of  this  notice  of  proposed 
exemption  in  the  Federal  F 


FOR  FUnrmeR  MFOniATION  CONTACT:  Ms. 
Andrea  W.  Selvaggio  of  the  Departm«ot. 
tel^hone  (202)  693-8540.  (This  is  not 
a  toll-free  mmiber.) 
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Cargill,  Incorporated  and  Associated 
Companies  Salaried  Employees' 
Pension  Plan,  et  al  (the  Original  Plans) 
Located  in  Minneapolis,  Minnesota 

[Application  Nos.  D-11017  through  D- 
11023] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).  If 
the  proposed  exemption  is  granted, 
effective  October  18, 1996,  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  (b)(2),  and  407(a)  of  the  Act,  and  the 
sanctions  resulting  from  section  4975  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to:  (1)  Ae  acquisition 
(the  Stock  Acquisition)  and  holding  of 
certain  shares  of  Cargill,  Incorporated 
common  stock  (the  Common  Stock)  by 
the  Cargill,  Incorporated  and  Associated 
Companies  Master  Pension  Trust  (the 
Master  Trust);  and  (2)  the  acquisition, 
holding  and,  where  relevant,  exercise  by 
the  Master  Trust  of  a  certain  irrevocable 
put  option  associated  with  the  Common 
Stock  (the  Put  Option);  provided  that 
the  following  conditions  are  satisfied: 

(A)  Prior  to  the  Stock  Acquisition,  a 
qualified,  independent  fiduciary  actii^ 
on  behalf  of  the  Master  Trust  (the 
Independent  Fiduciary)  determined  that 
the  Stock  Acquisition  was  appropriate 
for,  and  in  the  best  interests  of,  the 
Original  Plans  and  the  Master  Trust 

(B)  The  $178.75  per  share  purchase 
price  the  Master  Trust  paid  for  each 
share  of  Common  Stock  pursuant  to  the 
Stock  Acquisition  equaled  the  August 
31, 1996  fair  market  value  of  each  such 
share  as  determined  by  a  qualified, 
independent  appraiser  selected  by  the 
Independent  Fiduciary. 

(C)  Subsequent  to  the  Stock 
Acquisition,  the  Independent  Fiduciary 

•  represented  the  interests  of  the  Master 
Trust  with  respect  to  the  Master  Trust's 
holding  of  the  Common  Stock  and  the 
Master  Trust's  holding  of  the  Put 
Option,  and  will  continue  to  represent 
such  interests  as  long  as  the  Master 
Trust  holds  such  stock  and  Put  Option. 

(D)  Subsequent  to  the  Stock 
Acquisition,  the  Independent  Fiduciary 
took  and  will  take  whatever  action  is 
necessary  to  protect  the  rights  of  the 
Master  Trust  with  respect  to  the  Master 
Trust's  holding  of  the  Common  Stock 
and  the  Master  Trust's  holding  of  the 
Put  Option. 

(E)  Upon  request  by  the  Independent 
Fiduciary,  Cargill,  Incorporated  (Cargill) 


purchased,  or  will  pimdiase,  all  or  a 
portion  of  the  Common  Stock  held  by 
the  Trust,  in  accordance  with  the  terms 
of  the  Put  Option,  for  the  greater  of:  (1) 
the  price  of  the  Common  Stock  as  of  the 
date  of  the  Stock  Acquisition;  or  (2)  the 
fair  market  value  of  the  Common  Stock 
as  of  the  date  the  Put  Option  is 
exercised. 

(F)  Subsequent  to  the  Stock 
Acquisition,  the  Common  Stock  did  not, 
at  any  time,  represent  more  than  ten 
percent  (10%)  of  the  total  fair  market 
value  of  the  assets  held  by:  (1)  any 
Original  Plan;  or  (2)  after  the  Original 
Plans  were  merged  into  each  other  on 
January  1, 1997,  any  remaining  Original 
Plan  that  continued  to  have  an 
undivided  interest  in  the  assets  of  the 
Master  Trust  (a  Remaining  Plan). 

(G)  For  purposes  of  seciuing  its 
obligations  with  respect  to  the  Put 
Option,  Cargill  established,  and  will 
continue  to  maintain,  an  escrow  accoimt 
containing  cash  and/or  U.S.  government 
securities  amounting  to  at  least  25 
percent  (25%)  of  the  total  current  fair 
market  value  of  the  Common  Stock  held 
by  the  Master  Trust. 

(H)  All  transactions  between  Cargill 
and  the  Master  Trust,  or  between  Cargill 
and  any  Original  Plan  or  Remaining 
Plan  (collectively,  the  Plans),  arising  in 
connection  with  the  Stock  Acquisition, 
were  no  less  favorable  to  the  Master 
Trust  or  Plan  than  arm's-length 
transactions  involving  unrelated  parties. 

(I)  Cargill  reimbursed  the  Master 
Trust,  with  interest  (the 
Reimbursement),  for  the  Master  Trust's 
payment  of  certain  legal  expenses 
associated  with  the  Master  Trust's 
holding  of  the  Common  Stock  (the  Legal 
Fees). 

(J)  Cargill  paid,  and  will  continue  to 
pay,  the  fees  of  the  Independent 
Fiduciary  and  its  financial  advisor  to 
the  extent  such  fees  relate  to  either  the 
Stock  Acquisition  or  the  continued 
holding  of  the  Common  Stock  and  the 
Put  Option  by  the  Master  Trust. 

(K)  At  no  time  subsequent  to  the 
Stock  Acquisition  has  the  Master  Trust 
held  more  than  25%  of  the  aggregate 
amount  of  Common  Stock  issued  and 
outstanding. 

(L)  Cargill  adopts  written  procedures 
which  require  that  a  Remaining  Plan 
fiduciary:  (1)  review  all  expenses 
submitted  for  payment  by  the  Master 
Trust;  and  (2)  approve  the  payment  of 
only  those  expanses  that  are  reasonable 
and  necessary  for  the  administration  of 
a  Remaining  Plan. 

(M)  Cargill  adopts  written  procedures 
which  require  that  independent  legal 
counsel  provide  Cargill  with  a  written 
opinion  regarding  the  payment  by  the 
Master  Trust  or  a  Remaining  Plan  of 


expenses  associated  with  a  transaction 
between  Cargill  and  a  Remaining  Plan. 

(N)  In  the  event  this  proposed 
exemption  is  granted,  Cargill,  within  60 
days  of  the  date  of  such  grant,  files  Form 
5330  with  the  Internal  Revenue  Service 
and  pays  the  applicable  excise  taxes 
with  respect  to  die  Master  Trust's 
payment  of  the  Legal  Fees. 
EFFECTIVE  DATE:  The  effective  date  of 
this  proposed  exemption,  if  granted,  is 
October  18, 1996. 

Summary  of  Facts  and  Representations 

1.  Cargill  is  a  Delaware  corporation  ' 
established  in  1865  by  William  W. 
Cargill  (Mr.  Cargill).  Cargill  is  engaged 
in,  among  other  things,  the  wholesaling 
of  agricultural  and  other  bulk 
commodities.  As  of  February  28,  2001. 
Cargill  had  approximately  85,000 
employees  and  annual  revenues  in 
excess  of  $47  billion. 

2.  By  October  of  1993,  Cargill  had 
estabUshed  certain  tax  qualified  defined 
benefit  plans  (the  Original  Plans).  At 
that  time,  the  Original  Plans  were 
comprised  as  follows: 

a.  Cargill,  Incorporated  and 
Associated  Companies  Salaried 
Employees'  Pension  Plan  (the  Salaried 
Employees'  Pension  Plan); 

b.  Cargill,  Incorporated  Pension  Plan 
for  Seaboard  Grain  Miller  Represented 
Employees  (the  Seaboard  Grain  Miller 
Employees'  Pension  Plan); 

c.  Cargill,  Incorporated  and 
Associated  Companies  Pension  Plan  for 
Grain  Miller  Represented  Employees 
(the  Grain  Miller  Employees'  Pension 
Plan); 

d.  Cargill,  Incorporated  and 
Associated  Companies  Pension  Plan  for 
Union  Represented  Hourly  Wage 
Employees  (the  Hourly  Wage 
Employees'  Pension  Plan); 

e.  Cargill,  Incorporated  and 
Associated  Companies  Pension  Plan  for 
Production  Employees  (the  Production 
Employees'  Pension  Plan); 

f.  Cargill,  Incorporated  and  Associated 
Companies  Pension  Plan  for  Poultry 
Products  Employees  (the  Poultry 
Products  Employees'  Pension  Plan);  and 

g.  Cargill,  Incorporated  and 
Associated  Companies  Pension  Plan  for 
Union  Represented  Poultry  Products 
Employees  (the  Union  Poultry  Products 
Employees'  Pension  Plan); 

3.  The  Common  Stock  is  one  of  five 
classes  of  stock  authorized  by  Cargill. 
Each  share  of  Common  Stock,  and, 
generally,  each  share  of  Cargill's  other 
classes  of  stock,  is  entitled  to  one  vote. 
In  addition,  holders  of  the  Common 
Stock  are  entitled  to  receive  dividends' 
on  their  shares  in  an  amoimt  decided 
annually  by  Cargill's  Board  of  Directors. 
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4.  Prior  to  October  18, 1996.  the 
Common  Stock  was  held  solely  by  the 
lineal  descendants  of  Mr.  Cargill  and 
their  spouses  and  ex-spouses  (the 
Cargill  Common  Stock  Holders],  either 
directly  or  indirectly  through 
corporations  and  trusts  of  which  they 
are  beneficiaries.^o  On  October  18, 1996, 
the  Original  Plans  obtained  a  portion  of 
the  Common  Stock  through  the  Stock 
Acquisition. 21  In  this  regard,  on  that 
date,  the  Master  Trust  acquired  167,832 
shares  of  the  Common  Stock  pursuant  to 
the  Stock  Acquisition,  for  a  purchase 
price  of  $178.75  per  Share.  The 
applicant  represents  that  the  Original 
Plans  paid  cash  for  the  Conmion  Stock, 
the  aggregate  value  of  which  was 
$29,999,970  as  of  the  date  of  the  Stock 
Acqiiisition.  According  to  the  applicant, 
inmiediately  alter  the  Stock  Acquisition, 
the  Common  Stock  represented  less 
than  10%  of  the  assets  in  the  Master 
Tnist.22  I 

5.  The  applicant  represents  that  State 
Street  Bank  and  Trust  Company  (State 
Street)  acted  as  hidependent  Fiduciary 
for  purposes  of  the  Stock  Acquisition. 
State  Street  represents  that  it  is 
independent  of  Cargill  and  receives  less 
than  1%  of  its  aggregate  annual  gross 
revenue  from  Cargill-  In  addition,  State 
Street  represents  that  it  is  qualified  to 
act  as  Independent  Fiduciary  on  behalf 
of  the  Master  Trust  due  to  its  status  as 
one  of  the  country's  largest  trust 
companies  and  its  extensive  experience 
in  managing  retirement  plan  assets.  The 
applicant  represents  that,  subsequent  to 
the  Stock  Acquisition,  State  Street  has 
acted  as  Independent  Fiduciary  with 
respect  to  the  Plans'  continued  holding 
of  the  Common  Stock  and  the  Put 
Option.  I 


^°  As  a  result,  the  Common  Stock  did  not  satisfy 
the  definition  of  "qualifying  employer  security".  In 
this  regard,  with  respect  to  defined  benefit  plans, 
407(d)(5)(A)  of  the  Act  defines  a  "qualifying 
employer  security"  as,  among  other  things,  "stock" 
which  satisfies  the  requirements  of  section  407(f)(1) 
of  the  Act.  Section  407(f)(1)(b)  of  the  Act  states  that 
"stock"  meets  the  requirements  of  that  section  to 
the  exteilt  that  at  least  50  percent  of  the  aggregate 
amount  of  stock  of  the  same  class  issued  and 
outstanding  at  the  time  of  acquisition  is  held  by 
persons  independent  of  the  issuer. 

'<  Since  the  Common  Stock  was  not  a  "qualifying 
employer  security",  the  Stock  Acquisition  violated 
section  407(a)(1)(A)  of  the  Act  which  provides  that 
a  plan  may  not  acquire  or  hold  any  employer 
security  which  is  not  a  qualifying  employer 
security.  In  violating  section  407(a)  of  the  Act.  the 
Stock  Acquisition  also  violated  section  406(a)(1)(E) 
of  the  Act  which  provides  that  a  fiduciary  with 
respect  to  a  plan  shall  not  cause  the  plan  to  engage 
in  a  transaction  involving  the  acquisition,  on  behalf 
of  the  plan,  of  any  employer  security  in  violation 
of  section  407(a)  of  the  Act. 

25 The  applicant  states  that,  as  of  November  30, 
2000.  the  Common  Stock  represented 
approximately  *%  of  the  total  assetf  held  by  the 
Master  Trust. 


6.  The  applicant  represents  that,  for 
purposes  of  the  Stock  Acquisition,  the 
Cargill  Common  Stock  Holders 
proposed  a  price  of  $178.75  per  share. 
The  applicant  states  that  the 
Independent  Fiduciary  retained  a 
qualified,  independent  advisor  for  the 
purpose  of  determining  whether:  (1)  the 
proposed  $178.75  per  share  sale  price 
exceeded  the  fair  market  value  of  such 
shares;  and  (2)  the  terms  of  the  proposed 
Stock  Acquisition  were  fair  and 
reasonable  to  the  Master  Trust  from  a 
financial  point  of  view.  In  this  regard, 
the  applicant  states  that  the 
Independent  Fiduciary  selected  Duff  & 
Phelps  Financial  Consulting  Co.  (Duff  & 
Phelps)  to  make  such  determinations. 

In  a  letter  dated  October  18, 1996, 
Duff  and  Phelps  stated  that,  in  its 
capacity  as  financial  advisor  to  the 
Independent  Fiduciary  for  purposes  of 
the  Stock  Acquisition,  it  reviewed, 
among  other  Uiings:  audited  financial 
statements  of  Cargill;  unaudited  interim 
financial  statements  of  Cargill  for  the 
three  months  ended  August,  31, 1996; 
and  certain  internal  documents  and 
analyses  provided  by  Cargill 
management.  In  carrying  out  its  duties, 
Duff  and  Phelps  stated  that  it 
additionally  reviewed  relevant  financial 
and  operating  information  for  specific 
publicly  traded  companies  which  it 
deemed  comparable  in  whole  or  in  part 
to  Cargill. 

Upon  this  review,  Duff  and  Phelps 
compared  Cargill's  historical  results  and 
futiu«  prospects  against  several  sets  of 
publicly  traded  companies.  Duff  and 
Phelps  stated  that  the  fair  market  value 
of  the  Conmion  Stock  was  thereafter 
determined  upon  reviewing  the  relative 
performance  and  pricing  multiples  of 
such  companies  and  discounting  the 
derived  common  stock  value  to  reflect 
the  illiquidity  of  the  Conmion  Stock.  In 
the  October  18, 1996  letter,  Duff  and 
Phelps  concluded  that:  (a)  the  price  of 
$178.75  per  share  to  be  paid  by  the 
Master  Trust  was  not  in  excess  of  fair 
market  value  within  the  meaning  of 
ERISA;  and  (b)  the  terms  of  the 
proposed  Stock  Acquisition  were  fair 
and  reasonable  to  the  Master  Trust  from 
a  financial  point  of  view. 

The  applicant  represents  that,  upon 
the  Independent  Fiduciary's  review  of 
the  information  provided  by  Duff  and 
Phelps,  the  Independent  Fiduciary 
determined  that,  as  of  October  18, 1996, 
the  Stock  Acquisition  was  appropriate 
for,  and  in  the  best  interests  of,  the 
Original  Plans  and  the  Master  Trust. 
The  applicant  states  that,  in 
consideration  of  this,  on  that  date,  the 
Independent  Fiduciary  directed  that  the 
Master  Trust  acquire  the  Common  Stock 
pursuant  to  the  Stock  Acquisition. 


7.  The  applicant  represents  that  at  no 
time  subsequent  to  the  Stock 
Acquisition  did  the  Common  Stock 
represent  more  than  10%  of  the  fair 
market  value  of  any  Original  Plan  or, 
after  the  merging  of  the  Original  Plans 
(see  paragraph  9),  any  Remaining  Plan. 
The  applicant  additionally  represents 
that  the  Master  Trust  has  never  held, 
and  will  never  hold,  more  than  25%  of 
the  aggregate  amount  of  Cargill's  issued 
and  outstanding  Common  Stock. 

8.  In  addition  to  receiving  the 
Common  Stock  pursuant  to  the  Stock 
Acquisition,  the  Trust  received  the  Put 
Option.  In  this  regard,  the  Trust 
received  an  option  which  requires  that 
Cargill,  at  the  direction  of  the 
Independent  Fiduciary,  purchase  from 
the  Master  Trust  any  or  all  of  the 
Common  Stock  held  by  the  Master 
Trust.  According  to  the  terms  of  the  Put 
Option,  the  price  of  any  share  sold 
pursuant  to  a  Put  Option  shall  be  the 
greater  of:  (1)  the  price  at  which  the 
Master  Trust  acquired  the  Common 
Stock:  or  (2)  the  fair  market  value  of  the 
Common  Stock  as  of  the  date  the  Put 
Option  is  exercised.  The  applicant 
represents  that  the  Put  Option  has 
remained  in  effect  since  the  Stock 
Acquisition  and  will  continue  to  remain 
in  effect  to  the  extent  the  Master  Trust 
continues  to  hold  any  of  the  Common 
Stock. 

9.  After  the  Stock  Acquisition,  Cargill 
decided  to  merge  certain  of  the  Original 
Plans.  In  this  regard,  on  January  1, 1997, 
the  Seaboard  Grain  Miller  Employees' 
Pension  Plan,  the  Grain  Miller 
Employees'  Pension  Plan,  and  the 
Union  Poultry  Products  Employees' 
Pension  Plan  were  merged  into  the 
Salaried  Employees'  Pension  Plan.  In 
addition,  at  the  same  time,  the  Poultry 
Products  Employees'  Plan  was  merged 
into  the  Production  Employees'  Pension 
Plan.  Thus,  after  the  mergers,  the 
following  plans  remained:  the  Salaried 
Employees'  Pension  Plan  having  22,726 
participants  and  $652,213,466  in  total 
assets  as  of  December  31, 1999;  the 
Production  Employees'  Pension  Plan 
having  6,564  participants  and 
$48,773,333  in  total  assets  as  of 
December  31,1 999;  and  the  Hourly. 
Wage  Employees'  Pension  Plan  having 
8,449  participants  and  $147,72,972  in 
total  assets  as  of  December  31, 1999. 

10.'  Subsequent  to  the  Stock 
Acquisition,  State  Street  retained 
responsibility  for  monitoring  the  Master 
Trust's  continued  ownership  of  the 
Common  Stock.  Thus,  for  as  long  as  the 
Master  Trust  held  the  Common  Stock. 
State  Street,  as  Independent  Fiduciary, 
was  required  to  determine  whether  it 
would  be  in  the  interests  of  the  Master 
Trust  for  the  Master  Trust  to  exercise 
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the  Put  Option.  State  Street  was, 
therefore,  responsible  for  monitoring  the 
financial  status  of  Cargill  at  regular 
intervals  to  determine  whether  the 
Common  Stock  continued  to  be  a  stable 
and  prudent  investment  for  the  Plans 
and  the  Master  Trust. 

State  Street  was  also  given  full 
investment  discretion  with  respect  to 
the  Common  Stock.  As  a  result.  State 
Street  had  the  authority  to:  (1)  Direct  the 
trustee  of  the  Master  Trust  with  respect 
to  the  exercise  of  voting  rights, 
conversion  rights  or  tender  offers;  (2) 
join  in  or  oppose  voting  trusts,  mergers, 
consolidations,  foreclosures, 
reorganizations,  recapitalizations  and 
liquidations  and  (3)  exercise  any  and  all 
rights  relating  to  the  Common  Stock. 
The  applicant  represents  that  State 
Street  will  continue  to  have  each  of 
these  responsibilities  for  as  long  as  the 
Master  Trust  and  the  Plans  hold  the 
Common  Stock. 

11.  Cargill  established,  and  continues 
to  maintain,  an  escrow  account  (the 
Escrow  Account)  to  secure  Cargill's 
obligations  imder  the  Put  Option.  The 
applicant  represents  that  the  Escrow 
Account  will  remain  in  effect  for  the 
duration  of  the  Trust's  ownership  of  any 
of  the  Common  Stock  and  will  be 
maintained  at  an  independent  banking 
institution  approved  by  State  Street.  The 
purpose  of  the  Escrow  Account,  the 
applicant  states,  is  to  ensure  that  the 
Master  Trust  wrill  receive  a  price  for  the 
Common  Stock  that  is  in  accordance 
with  the  terms  of  the  Put  Option. 
Specifically,  pursuant  to  any  exercise  of 
the  Put  Option  by  the  Master  Trust, 
State  Street  is  entitled,  as  Independent 
Fiduciary,  to  draw  upon  the  Escrow 
Accoimt  to  satisfy  Cargill's  obligations 
under  the  terms  of  the  Put  Option  in  the 
event  Cargill  fails  to  purchase  the 
Common  Stock  at  the  price  required  by 
such  option.  According  to  the  applicant, 
the  Escrow  Account  contains  only  cash 
and/or  United  States  government 
securities  amoimting  to  at  least  25%  of 
the  total  fair  market  value  of  the 
Common  Stock  held  by  the  Master 
Trust.  Subsequent  to  the  Stock 
Acquisition,  the  Master  Trust  has  at  all 
times  had,  the  applicant  states,  a  lien 
against  the  assets  in  the  Escrow  Account 
that  gives  the  Master  Trust  priority  over 
all  creditors  of  Cargiil  with  respect  to 
the  assets  in  the  Escrow  Account.  The 
applicant  represents  that  this  lien  will 
remain  in  place  to  the  extent  the  Master 
Trust  continues  to  hold  any  of  the 
Common  Stock. 

12.  Cargill  previously  received 
temporary  exemptive  relief,  pursuant  to 
Prohibited  Transaction  Exemption  (PTE) 
94-23  (59  FR 10830  (March  8, 1994)). 
for  the  purchase  and  holding  of 


Common  Stock  by  the  Master  Trust.23 
Subsequent  to  the  publication  of  the 
proposed  exemption  in  the  Federal 
Register  (58  FR  58194  (October  29, 
1993),  the  Department  received  a 
written  comment  objecting  to  the  Master 
Trust's  payment  of  the  fees  of  State 
Street  and  Duff  and  Phelps.  In  response, 
as  noted  in  PTE  94-23,  Cargill  agreed  to 
pay  such  fees  in  order  to  avoid  the 
depletion  of  the  assets  of  the  Master 
Trust. 

Cargill  failed  to  meet  this  requirement 
when  it  inadvertently  caused  the  Master 
Trust  to  pay  the  Legal  Fees.  In  this 
regard,  subsequent  to  the  Stock 
Acquisition,  Cargill  directed  that  the 
Master  Trust  pay  certain  of  the 
Independent  Fiduciary's  legal  fees,  the 
amount  of  which  totaled  $80,791.  The 
applicant  represents  that  such  payment 
was  due,  in  part,  to  certain  persormel 
changes  occurring  vtrithin  Cargill.  Since 
Cargill  failed  to  act  in  accordance  with 
the  representations  it  made  in  response 
to  a  commentator  under  PTE  94-23.  the 
relief  provided  by  the  exemption  ceased 
to  be  available.  As  a  resuU.  the  applicant 
is  seeking  retroactive  relief  for  the  Stock 
Acquisition,  as  well  as  the  Plans' 
subsequent  holding  of  the  Common 
Stock,  and  the  acquisition,  holding  and 
potential  exercise  of  the  Put  Option,  by 
means  of  this  proposed  exemption. 

13.  The  applicant  states  that  Cargill 
has  taken  the  appropriate  steps  to 
reimburse  the  Master  Trust  for  its 
payment  of  the  Legal  Fees.  In  this 
regard,  the  applicant  represents  that  the 
Master  Trust  was  reimbursed  $80,791 
for  the  Legal  Fees.  The  applicant  states 
that,  in  addition,  Cargill  paid  certain 
interest  to  the  Master  Trust.  According 
to  the  applicant,  the  amoimt  of  such 
interest,  $36,696,  represented  the  Master 
Trust's  overall  rate  of  return  on  its  entire 
portfolio  of  investments  from  the  date 
the  Legal  Fees  were  paid  by  the  Master 
Trust  to  the  date  the  Legal  Fees  were 
refunded  to  the  Master  Trust. 

The  applicant  represents  that  Cargill 
will  undertake  certain  steps  to  prevent 
future  inappropriate  payments  of 
expenses  by  the  Master  Trust  In  this 
regard,  the  applicant  represents  that,  if 
this  proposed  exemption  is  granted, 
Cargill  will  designate  a  fiduciary,  as 
such  term  is  defined  by  the  Act,  to 
review  all  expenses  submitted  for 
payment  by  the  Master  Trust.  The 
applicant  represents  that,  only  upon 
such  fiduciary's  determination  that  an 
expense  is  reasonable  and  necessary  for 


23  In  this  regard,  the  relief  provided  by  PTE  94- 
23  expired  on  March  8, 1999  with  respect  to  the 
acquisition  of  Common  Stock  by  the  Master  Trust. 
As  noted  in  the  granted  exemption,  however,  the 
Master  Trust  was  allowed  to  hold  the  Common 
Stock  subsequent  to  the  end  of  the  five  year  period. 


the  administration  of  a  Remaining  Plan 
will  the  fiduciary  approve,  in  writing, 
the  payment  of  the  expense.  In  addition, 
the  applicant  represents  that  no  expense 
associated  with  any  transactions 
between  Cartill  and  a  Remaining  Plan 
will  be  paid  by  such  Remaining  Plan 
unless  Cargill  obtains  a  written  opinion 
from  independent  legal  coimsel. 
14.  In  summary,  that  applicant 
represents  that  the  proposed  exemption 
is  protective  of,  and  in  the  best  interests 
of,  the  Remaining  Plans  and  the  Master 
Trust  since: 

(A)  Prior  to  the  Stock  Acquisition,  the 
Independent  Fiduciary  determined  that 
the  Stock  Acquisition  was  appropriate 
for,  and  in  the  best  interests  of.  the 
Original  Plans  and  the  Master  Trust. 

(B)  The  $178.75  per  share  purchase 
price  the  Master  Trust  paid  for  each 
share  of  Common  Stock  pursuant  to  the 
Stock  Acquisition  equaled  the  August 
31. 1996  fair  market  value  of  each  such 
share  as  determined  by  a  qualified, 
independent  appraiser  selected  by  the 
Independent  Fiduciary. 

(C)  Subsequent  to  the  Stock 
Acquisition,  the  hidependent  Fiduciary 
represented  the  interests  of  the  Master 
Trust  with  respect  to  the  Master  Trust's 
holding  of  the  Common  Stock  and  the 
Master  Trust's  holding  of  the  Put 
Option,  and  continues  to  represent  such 
interests  as  long  as  the  Master  Trust 
holds  such  stock  and  Put  Option. 

(D)  Subsequent  to  the  Stock 
Acquisition,  the  Independent  Fiduciary 
protected  the  rights  of  the  Master  Trust 
with  respect  to  the  Master  Trust's 
holding  of  the  Common  Stock  and  the 
Master  Trust's  holding  of  the  Put 
Option,  and  will  continue  to  protect 
such  rights  as  long  as  the  Master  Trust 
holds  such  stock  and  Put  Option. 

(E)  Upon  request  by  the  Independent 
Fiduciary.  Cargill  purchased,  or  will 
purchase,  all  or  a  portion  of  the 
Common  Stock  held  by  the  Trust,  in 
accordance  with  the  terms  of  the  Put 
Option,  for  the  greater  of:  (1)  The  price 
of  the  Common  Stock  as  of  the  date  of 
the  Stock  Acquisition;  or  (2)  the  fair 
market  value  of  the  Common  Stock  as  of 
the  date  any  Put  Option  is  exercised. 

(F)  Subsequent  to  the  Stock 
Acquisition,  the  Common  Stock  did  not, 
at  any  time,  represent  more  than  ten 
percent  (10%)  of  the  total  fair  maiiiet 
value  of  the  assets  held  by  any  Original 
Plan  or  any  Remaining  Plan. 

(G)  For  purposes  of  securing  its 
obligations  with  respect  to  the  Put 
Option.  Cargill  established,  and  will 
continue  to  maintain,  an  escrow  accoimt 
containing  cash  and/or  U.S.  government 
securities  amounting  to  at  least  25%  of 
the  total  current  fair  market  value  of  the 
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Common  Stock  held  by  the  Master 
Trust. 

(H)  All  transactions  between  Cargill 
and  the  Master  Trust;  or  between  Cargill 
and  a  Plan,  arising  in  connection  with 
the  Stock  Acquisition,  were  no  less 
fiavorable  to  the  Master  Trust  or  Plan 
than  arm's-length  transactions  involving 
unrelated  parties.  I 

(I)  Cargill  reimbursed  the  Master 
Trust,  with  interest  {i.e.,  the 
Reimbursement),  for  the  Legal  Fees. 

(J)  Cargill  paid,  and  will  continue  to 
pay,  the  fees  of  the  Independent 
Fiduciary  and  its  financial  advisor  to 
the  extent  such  fees  relate  to  either  the 
Stock  Acquisition  or  the  continued 
holding  of  the  Common  Stock  and  the 
Put  Option  by  the  Master  Trust. 

(K)  At  no  time  subsequent  to  the 
Stock  Acquisition  has  the  Master  Trust 
held  more  than  25%  of  the  aggregate 
amoimt  of  Common  Stock  issued  and 
outstanding. 

(L)  Cargill  adopts  written  procedures 
requiring  that  a  plan*  fiduciary:  (1) 
review  all  expenses  submitted  for 
payment  by  the  Master  Trust;  and  (2) 
approve  the  payment  of  only  those 
expenses  that  are  reasonable  and 
necessary  for  the  administration  of  a 
Remaining  Plan. 

(M)  Cargill  adopts  written  procedures 
requiring  that  independent  legal  counsel 
provide  Cargill  with  a  written  opinion 
regarding  the  payment  by  the  Master 
Trust  or  a  Remaining  Plan  of  expenses 
associated  with  a  transaction  between 
Cai;gill  and  a  Remaining  Plan. 

(N)  In  the  event  this  proposed 
exemption  is  granted,  Cargill,  within  60 
days  of  the  date  of  such  grant,  files  Form 
5330  with  the  Internal  Revenue  Service 
and  pays  the  applicable  excise  taxes 
with  respect  to  ihe  Master  Trust's 
payment  of  the  Legal  Fees. 

Notice  to  Interested  Persons:  The 
applicant  represents  that  notice  to 
interested  persons  will  be  made  within 
twenty  (20)  business  days  following 
pubUcation  of  this  notice  in  the  Federal 
Register.  Comgients  and  requests  for  a 
hearing  must  be  received  by  the 
Department  not  later  than  sixty  (60) 
days  from  the  date  of  publication  of  this 
notice  of  proposed  exemption  in  the 
Federal  Register. 

FOR  RffmiER  MFOfMATION  CONTACT: 
Christopher  Motta  of  the  Department, 
telephone  (202)  693-8544.  (This  is  not 
a  toll-free  number.) 


Blue  Cross  and  Blue  Shield  of  Kansas, 
(the  Company)  and  Anthem  Insurance 
Companies,  hic.  (Anthem),  Located  in 
Topeka,  KS  and  Indianapolis,  IN, 
Respectively 

1  Application  No.  D-l  1030] 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  the 
Department  is  considering  granting  an 
exemption  under  the  authority  of 
section  408(a)  of  the  Act  (or  ERISA)  and 
section  4975(c)(2)  of  the  Code  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  32847,  August  10, 1990).2^ 

Section  I.  Covered  Transactions 

If  the  exemption  is  granted,  the 
restrictions  of  section  406(a]  of  the  Act 
and  the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  receipt  of  cash  (Cash),  including 
without  limitation.  Cash  held  in  an 
escrow  fund  (the  Escrow  Fimd),  by  any 
eligible  policyholder  (the  Eligible 
Policyholder)  of  the  Company  and 
Anthem,  the  Company's  ftitiu«  parent.^s 
which  is  an  employee  benefit  plan  (the 
Plan),  as  well  as  the  Blue  Cross  and  Blue 
Shield  of  Kansas,  Inc.  Health  Benefit 
Plan  (the  Company  Health  Plan),  which 
is  sponsored  by  the  Company,  in 
exchange  for  the  termination  of  such 
Plan's  membership  interest  in  the 
Company,  in  accordance  with  the  terms 
of  a  plan  of  conversion  (the  Plan  of 
Conversion)  adopted  by  the  Company 
and  implemented  pursuant  to  Article 
40,  Chapter  40  of  the  Kansas  Statutes 
Annotated  (the  K.S.A.) 

The  proposed  exemption  is  subject  to 
the  general  conditions  set  forth  below  in 
Section  U. 

Section  n.  General  Conditions 

(a)  The  Plan  of  Conversion  is 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  under  Kansas 
Insiu'ance  Law  for  a  "sponsored 
demutualization"  and  is  subject  to 
review  and  approval  by  the  Kansas 
Insurance  Commissioner  (the 
Commissioner). 

(b)  The  Commissioner  reviews  the 
terms  of  the  options  that  are  provided  to 
Eligible  Policyholders  of  the  Company 


^*  For  purposes  of  this  proposed  exemption, 
references  to  provisions  of  Title  I  of  the  Act,  unless 
otherwise  specified,  refer  also  to  corresponding 
provisions  of  the  Code. 

^5  For  purposes  of  this  proposed  exemption, 
references  to  the  Company  will  generally  include 
references  to  Anthem,  unless  noted,  or  unless  the 
context  requires  otherwise. 


as  part  of  such  Commissioner's  review 
of. the  Plan  of  Conversion,  and  only 
approves  the  Plan  following  a 
determination  that  — 

(1)  Such  Plan  is  (i)  fair  and  equitable 
to  policyholders,  (ii)  complies  with  the 
requirements  of  Kansas  law,  and 

(iii)  does  not  luijustly  enrich  any 
officer,  director,  agent  or  employee  of 
the  company;  and 

(2)  The  new  stock  insiuer  meets  the 
minimimi  requirements  to  obtain  a 
certificate  of  authority  to  transact 
business  in  Kansas  and  its  operation  is 
not  hazardous  to  existing  or  future 
policyholders  or  the  public. 

(c)  Each  Eligible  Policyholder  has  an 
opportunity  to  vote  at  a  special  meeting 
to  approve  the  Plan  of  Conversion  after 
receiving  full  written  disclosure  from 
the  Company. 

(d)  With  the  exception  of  the 
Company  Health  Plan,  one  or  more 
independent  fiduciaries  of  a  Plan  that  is 
an  Eligible  Policyholder  elects  to  receive 
Cash  pursuant  to  the  terms  of  the  Plan 
of  Conversion  and  neither  the  Company 
nor  any  of  its  affiliates  exercises  any 
discretion  or  provides  "investment 
advice,"  within  the  meaning  of  29  CFR 
2510.3-21(c)  with  respect  to  such 
acquisition. 

(e)  In  the  case  of  the  Company  Health 
Plan,  a  committee  (the  Company  Health 
Plan  Committee),  comprised  of 
management-level  employees  of  the 
Company,  determines  whether  to  vote 
for  or  against  the  implementation  of  the 
Plan  of  Conversion,  but  does  not 
otherwise  exercise  investment 
discretion  over  the  Company  Health 
Plan's  assets. 

(f)  All  Eligible  Policyholders  that  are 
Plans  participate  in  the  demutualization 
on  the  same  terms  and  conditions  as 
other  Eligible  Policyholders  that  are  not 
Plans. 

(g)  One-third  of  the  total  Cash 
consideration  is  distributed  to  an 
Eligible  Policyholder  on  a  pro  rata  basis 
as  the  "fixed  component"  and  the 
remaining  two-thfrds  Cash 
consideration  is  allocated  among  each 
Eligible  Policyholder  as  the  "variable 
component"  in  accordance  with  a  faai 
and  objective  standard,  based  upon 
actuarial  formulas  which  take  into 
accoimt  a  policy's  past  and  futiure 
contributions  to  the  Company's  surplus. 

(h)  No  Eligible  Policyholder  pays  any 
brokerage  commissions  or  fees  in 
connection  with  the  receipt  of  the 
demutualization  consideration. 

(i)  All  of  the  Company's  policyholder 
obligations  remain  in  force  and  are  not 
affected  by  the  Plan  of  Conversion. 

(j)  The  terms  of  the  transactions  are  at 
least  as  favorable  to  the  Plans  as  an 
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arm's  length  transaction  with  an 
imrelated  party. 

Section  ni.  Definitions 

For  purposes  of  this  proposed 
exemption, 

(a)  The  term  "Blue  Cross  and  Blue 
Shield  of  Kansas,  Inc."  means  the 
Company  and  its  futiu«  parent,  Anthem, 
unless  otherwise  noted,  or  imless  the 
context  requires  otherwise. 

(b)  An  "affiliate"  of  the  Company 
includes  — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  Company  (For 
piuposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 

a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.);  and 

(2)  Any  officer,  director  or  partner  in 
such  person. 

(c)  The  term  "Eligible  Policyholders" 
means  persons  who,  according  to  the 
Company's  records,  are  the  holders  of 
certain  in  force  group  and  non-group 
insurance  policies  of  the  Company  on 
the  date  on  which  the  Company's  Board 
of  Directors  approves  and  adopts  the 
Plan  of  Conversion. 

Summary  of  Facts  and  Representations 

Description  of  the  Parties 

1.  The  Company,  which  is  located  in 
Topeka,  Kansas,  is  a  mutual  insurance 
company  organized  in  1992  under 
Kansas  law.  Through  its  operating 
divisions  and  subsidiaries,  the  Company 
is  engaged  in  a  variety  of  activities 
including  providing  accident  and  health 
coverage  to  subscribers,  substantially  all 
of  whom  are  residents  ofLthe  State  of 
Kansas.  The  Company  also  performs 
administrative  services  and  claims 
processing  for  other  Blue  Cross  and  Blue 
Shield  plans'  subscribers  and  for 
programs  such  as  Medicare,  Medicaid 
and  the  Federal  Employee  Health 
Benefits  Program.  As  of  December  31, 
2000,  the  Company  had  total  assets  of 
approximately  $731  million.  As  of 
February  9,  2001,  the  Company's  most 
recent  financial  strength  rating  from 
A.M.  Best  Company,  Inc.  was  "A-"  or 
"Excellent." 

As  a  mutual  insiu^nce  company,  the 
Company  does  not  have  capital  stock 
but  instead  has  members  (Members) 
who  are  owners  of  policies  and 
contracts  issued  by  the  Company.  A 
policyholder's  membership  interest  in 
the  Company  includes  the  right  to  vote, 
and  to  participate  in  the  distribution  of 
the  Company's  siuplus  in  the  event  of 
the  Company's  voluntary  dissolution  or 
liquidation.  Each  Member  has  one  vote. 


Piusuant  to  Article  40,  Chapter  40  of 
the  Kansas  Statutes  Annotated  (i.e.,  the 
K.S.A.),  the  Company  may  be  converted 
to  a  stock  company  under  a  process 
called  "demutalization."  In  the  event  of 
such  a  demutualization.  Eligible 
Policyholders  of  the  Company  may 
receive  Cash  consideration  (some  or  all 
of  which  may  be  held  in  an  escrow 
fund,  as  described  below)  in  exchange 
for  their  mutual  membership  interests  in 
the  Company.  The  Company's 
demutualization  will  not  affect  the 
rights  of  policyholders  under  their 
insurance  contracts.  In  addition,  only 
the  Company's  policyholders,  and  not 
policyholders  of  an  siffiliate  of  the 
Company,  may  vote  and  receive  Cash 
consideration  in  connection  with  the 
demutualization. 

2.  The  Company  provides  a  variety  of 
insurance  products  to  both  non-group 
and  group  policyholders.  As  of  October 
25,  2001,  the  Company  had  171,403 
Eligible  Policyholders.  The  non-group 
policyholders  include  124,347  Medicare 
Supplement  policyholders  and  36,317 
policyholders  holding  non-group  major 
medical  policies  or  specialty  policies 
such  as  "cancer  only"  indemnity 
policies.  The  remaining  10,739  are 
group  policyholders.  Of  the  group 
policyholders,  approximately  6,000  are 
ERISA-covered  welfare  plans. 

3.  Anthem,  which  will  become  the 
ultimate  parent  of  the  Company 
pursuant  to  the  Plan  of  Conversion, 
maintains  its  principal  place  of  business 
in  Indianapolis,  Indiana.  Anthem  is 
currently  organized  as  a  stoc^  insurance 
company  under  the  laws  of  tVe  State  of 
Indiana.  Together  with  its  sujjsidiaries. 
Anthem  is  one  of  the  nation's  largest 
health  benefits  companies.  As  an 
independent  licensee  of  the  Blue  Cross 
Blue  Shield  Association  (BCBSA), 
Anthem  and  its  affiliates  offer  BCBSA- 
branded  products  throughout  Indiana, 
Ohio,  Kentucky,  Connecticut,  Colorado, 
Nevada,  New  Hampshire  and  Maine.  In 
addition,  Anthem  and  its  affiliates 
provide  health  care  coverage  or  services 
to  over  7  million  people  in  these  states. 
As  of  December  31.  2000,  Anthem  had 
approximately  $5.7  billion  in  assets, 
$3.8  billion  in  liabilities  and  siuplus  of 
$1.9  billion. 

4.  The  Company  sponsors  the 
Company  Health  Plan,  a  welfare  plan 
which  is  expected  to  be  an  Eligible 
Policyholder  entitled  to  receive 
consideration  in  connection  with  the 
implementation  of  the  Plan  of 
Conversion  discussed  herein.  The 
Company  Health  Plan  provides  health 
insurance  benefits  to  approximately 
2,200  employee  and  retiree  participants 
(and  their  respective  dependents) 
through  three  separate  benefit  programs 


based  on  the  participants'  location 
within  Kansas:  (a)  a  health  maintenance 
organization  program  with  a  self-referral 
benefit;  (b)  a  preferred  provider 
program;  and  (c)  a  traditional  major 
medical  program.  Each  program 
includes  coverage  for  medical  care,  • 
hospitalization,  prescription  drugs,  and. 
dental  care,  subject  to  the  terms  and 
conditions  of  the  program.  Thus,  the 
Company  Health  Plan's  assets  consist 
solely  of  insurance  and  premiums 
withheld  from  employees  which  are 
remitted  to  the  insurers  and  there  is  no 
valuation  of  the  assets  of  such  Plan. 
Active  employees  do  not  have  an 
option  among  these  three  programs. 
Instead,  those  living  in  the  service  area 
of  the  health  maintenance  organization 
are  enrolled  in  that  coverage,  and  those 
outside  the  service  area  are  enrolled  in 
the  preferred  provider  program.  Retirees 
in  the  health  maintenance  organization 
service  area  can  choose  between  that 
coverage  and  the  traditional  major 
medical  program.  Retirees  living  outside 
that  service  area  are  enrolled  in  the 
preferred  provider  program.  The 
Company  pays  75  percent  of  the  cost  of 
coverage  of  employees,  retirees  and 
their  respective  dependents.  Under  the 
Plan  of  Conversion,  the  Company  may 
receive  approximately  $1,178,000  in  the 
distribution  if  the  total  distribution  is 
$321  million.  The  Company  intends  to 
use  the  entire  amount  of  the  distribution 
in  respect  of  the  Company  Health  Plan 
to  defray  employee  and  retiree  costs  of 
coverage  within  a  year  of  the 
distribution. 

The  Company  Restructuring 

5.  On  May  24,  2001,  the  Company's 
Board  of  Directors  (the  Board) 
authorized  management  to  develop  a 
plan  of  demutualization  (i.e..  the  Plan  of 
Conversion)  pursuant  to  which  the 
Company  would  be  converted  from  a 
mutual  insurance  company  to  a  stock 
insurance  company.  The  Plan  of 
Conversion,  which  was  adopted  by  the 
Board  on  October  25.  2001,  provides  for 
the  conversion  (the  Conversion)  of  the 
Company  into  a  stock  insurance 
company  and  the  sale  by  the  Company, 
pursuant  to  an  Alliance  Agreenaent. 
dated  as  of  May  30,  200l'(the  Alliance 
Agreement),  of  certain  newly-issued 
shares  of  common  stock  to  Anthem. 
Anthem  West,  Inc.,  an  Indiana  company 
and  a  wholly-owned  subsidiary  of 
Anthem,  or  to  Anthem,  Inc.,  a  newly- 
formed  public  holding  company  and  the 
parent  of  Anthem,  to  hold  all  of  the 
shares  of  its  conunon  stock.  ^^  In  the 


2»  Anthem  has  separately  applied  to  the 
Department  for  an  administrative  exemption  in 
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Conversion,  all  policyholders' 
membership  interests  in  the  Company 
will  be  extinguished  in  exchange  for  a 
special  distribution  (the  Special 
Distribution),  to  the  extent  declared  by 
the  Board,  plus  an  additional  amount  of 
Cash  that  will  be  deposited  into  the 
Escrow  Fimd  (described  in 
Representation  9  of  the  proposal)  and 
distributed,  after  resolution  of  a 
potential  contingent  litigation  matter 
(the  Contingent  Litigation  Matter)  of  the 
Company,  to  the  Eligible  Policyholders 
as  provided  in  the  Plan  of  Conversion. 

The  Board  believes  that  the 
Company's  Conversion  into  a  stock 
corporation  and  the  sale  of  the  Company 
to  Anthem,  which  makes  possible  the 
distribution  of  the  value  of  the  Company 
to  Eligible  Policyholders,  is  in  the  best 
interests  of  the  Company's 
policyholders.  If  the  Company  is  to 
continue  to  provide  high  quality 
insurance  services  at  reasonable  costs  to 
its  policyholders  in  a  health  insiuance 
market  that  has  become  national  in 
scope,  it  must  spread  its  costs  over  a 
sufficiently  large  policyholder  base.  The 
Company,  however,  holds  a  certificate 
of  authority  to  sell  insurance  only  in 
Kansas. 

Even  if  it  were  to  seek  to  sell  coverage 
in  other  states,  it  could  not  use  the  Blue 
Cross  and  Blue  Shield  nam^s  and 
service  marks  to  do  so,  for  those  names 
and  service  marks  are  controlled  by  the 
BCBSA,  whose  licensees  are  provided 
exclusive  areas  within  which  they  may 
use  those  names  and  service  marks. 

In  addition  to  being  unable  to  expand 
geographically,  the  Company  finds  that 
its  potential  customer  base  within  the 
state  shrinks  every  year,  as  national 
corporations  purchase  or  supplant  local 
businesses.  The  Company  is  also  imable 
to  diversify  its  risks  geographically.  An 
adverse  local  illness,  or  adverse  local 
legislation,  or  a  natural  disaster  could 
have  substantial  impact  on  its  financial 
soundness.  The  Conversion,  wherein 
the  Company  will  become  a  part  of  a 
substantially  larger,  multi-state  insiuer, 
will  benefit  the  Company  and  its 
policyholders  in  several  ways: 

•  The  Conversion  will  provide  the 
Company  with  sufficient  capital  to 
compete  with  national  commercial 
companies  as  well  as  access  to  a  larger 
total  capital  pool  with  whidi  to  acqiiire 
other  health  plans  or  related  businesses. 

•  The  Conversion  will  eirable  the 
Company  to  take  advantage  of 
economies  of  scale  by  eliminating 
duplicative  resources  and  streamlining 


connactioii  with  its  contemplated  demutuaiization. 
On  November  6, 2001,  the  Department  issued  a 
final  exemption  (Prohibited  Transaction  Exemption 
2001-44)  to  Anthem  at  66  FR  S6133. 


its  compliance  efforts  in  an  increasingly 
complex  regulatory  environment. 

•  By  virtue  of  the  Company's 
becoming  part  of  the  diversified 
geographical  base  of  Anthem  that  results 
from  the  demutuaiization.  the  Company 
will  have  increased  flexibility  in 
responding  to  localized  adverse  risk 
events,  avoiding  tlie  twin  perils  of 
decreased  financial  stability  or 
excessive  increases  in  rates  to  avoid 
financial  instability.  By  having  such  a 
diversified  base,  the  Company  will  have 
the  ability  to  participate  better  in 
insurance  offerings  to  multi-state 
accoimts. 

•  The  Conversion  will  result  in  the 
Company  being  able  to  offer  a  greater 
variety  of  career  paths  to  its  employees 
and  the  potential  for  greater  and  more 
varied  challenges,  which  in  turn  shoidd 
permit  it  to  continue  to  attract  and 
retain  the  kinds  of  employees  needed  to 
provide  its  policyholders  with  quality 
service. 

•  The  Conversion  will  allow  the 
Company  to  take  advantage  of  best 
practices  in  health  insurance  from 
Anthem  and  its  health  insurance 
affiliates. 

•  The  Conversion  will  allow  the 
Company  to  maintain  a  significant  level 
of  local  emplojrment. 

•  The  Conversion  will  provide  for 
sustained  local  input  into  medical 
policy. 

•  "The  Conversion  will  provide 
Eligible  Policyholders  widi  an 
opportunity  to  receive  Cash  in  exchange 
for  their  otherwise  illiquid  membership 
interests,  which  will  be  extinguished. 
Thus.  Eligible  Policyholders  will  realize 
economic  value  from  their  membership 
interests  that  is  not  currently  available 
to  them  so  long  as  the  organization 
remains  a  mutual  company. 

6.  Accordingly,  the  Company  requests 
an  administrative  exemption  from  the 
Department  which,  if  granted,  will 
permit  the  receipt  of  Cash  (including, 
without  limitation,  the  Cash 
consideration  to  be  held  in  the  Escrow 
Fimd  described  herein)  by  an  Eligible 
Policyholder  that  is  a  Plan,  including 
the  Company  Health  Plan,  in  exchange 
for  such  Eligible  Policyholder's 
membership  interest  in  the  Company,  in 
accordance  with  the  Plan  of  Conversion 
adopted  by  the  Company  and 
implemented  pursuant  to  Kansas 
Instuance  Law. 

The  Company  represents  that  the 
receipt  of  Cash  by  a  Plan,  in  exchange 
for  such  Eligible  Policyholders'  mu^al 
membership  interest  in  the  Company, 
may  be  viewed  as  a  prohibited  sale  or 
exdiange  of  property  between  the  Plan 
and  the  Company  in  violation  of  section 
406(a)(1)(A)  of  the  Act.  Moreover,  the 


Company  states  that  the  transaction  may 
also  be  construed  as  a  transfer  of  plan 
assets  to,  or  a  use  of  plan  assets  by  or 
for  the  benefit  of,  a  party  in  interest  in 
violation  of  section  406(a)(1)(D)  of  the 
Act. 

The  proposed  exemption  is 
conditioned  upon  a  number  of 
substantive  safeguards.  Among  the 
safeguards  is  the  requirement  that 
distributions  to  Plans  pursuant  to  the 
exemption  must  be  on  terms  that  are  no 
less  favorable  to  the  Plans  than  Eligible 
Policyholders  that  are  not  Plans.  In  this 
regard.  Plans  that  are  Eligible 
Policyholders  must  participate  in  the 
demutuaiization  transaction  on  the 
same  terms  and  conditions  as  Eligible 
Policyholders  that  are  not  Plans. 
Further,  the  demutuaiization  will  not,  in 
any  way,  change  premiums  or  reduce 
policy  benefits,  guarantees  or  other 
policy  obligations  of  the  Company  to  its 
policyholders  and  contractholders. 

Procedural  Requirements  under  Kansas 
Insurance  Law  for  Restructiuing 

7.  Kansas  Insurance  Law  provides  a 
regulatory  framework  for  the  conversion 
of  a  mutual  insurance  company  into  a 
stock  company,  including  a  "sponsored 
demutuaiization,"  whereby  all  of  the 
stock  of  an  insurer  is  acquired  by 
another  company  in  retiun  for  cash.  It 
is  represented  that  the  Company's 
proposed  Conversion  will  be  in  the 
nature  of  a  "sponsored 
demutuaiization." 

K.S.A.  40-4002  requires  the 
demutualizing  insurer's  board  of 
directors  to  adopt,  by  a  two-thirds 
majority,  a  resolution  stating  the  reasons 
a  conversion  to  a  stock  insurance 
company  would  be  in  the  best  interests 
of  the  policyholders  of  the  mutual 
insurance  company.  Following  adoption 
of  the  resolution,  a  detailed  plan  of    , 
conversion  will  be  developed  and 
approved  by  a  two-thirds  majority  of  the 
board.  The  plan  of  conversion  must  also 
be  submitted  to  the  Kansas  Insurance 
Commissioner  for  approval,  subject  to 
certain  hearing  requirements. 

Additionally,  such  plan  must  be 
approved  by  two-thirds  of  the 
policyholders  of  the  mutual  insurer  (or 
by  a  simple  majority,  if  a  majority  of 
policyholders  vote)  at  a  meeting  called 
for  the  purpose  of  considering  Uie  plan    ' 
of  conversion.^^  Policyholders  may  vote 
in  person  or  by  proxy.  A  copy  of  the 
plan  of  convOTsion  and  any  information 
the  Commissioner  deems  necessary  to 


"  It  ia  represented  that  neither  the  Company  nor 
any  of  its  affiliates  will  exercise  investment 
discretion  or  provide  "investment  advice,"  within 
the  maening  of  29  CFR  2510.3-21(c).  with  respect 
to  any  election  made  by  an  Eligible  Policyholder 
that  is  a  Plan. 


policyholder  imderstanding,  including  a 
summary  of  the  plan  of  conversion, 
must  be  furnished  to  policyholders. 

K.S.A.  4O-4003a  sets  forth  alternative 
structures  which  may  be  used  for  a 
conversion,  including  a  plan  in  which 
policyholders  exchange  their 
membership  interests  for  cash  or  other 
consideration,  and  requires  the  insurer 
to  file  a  plan  of  conversion  complying 
with  the  terms  and  conditions  set  forth 
for  such  structxu^.  Existing 
policyholders  of  a  converting  insiuer 
have  their  rights  protected  under  K.S.A. 
40-4003C,  which  provides  for  policies 
in  force  on  the  effective  date  of  , 
conversion  remaining  in  force,  with 
only  voting  rights,  assessment 
provisions,  and  rights  to  share  in 
surplus  being  extinguished. 

TTie  Commissioner  is  required  to  hold 
a  hearing  regarding  the  plan  of 
conversion,  giving  not  less  than  20  days' 
notice  to  the  insvuer  and  the 
policyholders  of  the  insurer  of  the 
hearing.  The  Commissioner  must 
approve  the  plan  if  she  finds  it  is  fair 
and  equitable  to  policyholders, 
complies  with  the  requirements  of  the 
law,  does  not  unjxistly  enrich  any 
director,  officer,  agent  or  employee  of 
the  company,  and  the  new  stock  insurer 
would  meet  the  minimum  requirements 
to  obtain  a  certificate  of  authority  to 
transact  business  in  Kansas  and  its 
operation  would  not  be  hazardous  to 
existing  or  future  policyholders  or  the 
public.  The  amount  of  consideration 
provided  to  policyholders  is  deemed  to 
be  fair  and  equitable  if  it  is  at  least  equal 
to  the  amoimt  of  statutory  surplus 
contributed  by  policyholders.  If  the 
Commissioner  approves  the  plan  of 
conversion,  he  or  she  will  issue  a  new 
certificate  of  authority  to  the  converted 
insiu^r  and  the  date  of  such  issuance  is 
deemed  to  be  the  conversion  date. 

In  addition  to  the  provisions 
governing  conversion  to  a  stock 
company,  because  this  transaction 
involves  Anthem's  acquisition  of  the 
Company's  stock,  it  will  also  be  subject 
to  review  under  K.S.A.  40-3304.  This 
provision  of  the  statute  regulates  the 
acquisition  of  a  domestic  insurer  and 
requires  Commissioner  review  and 
public  hearings. 

As  far  as  timing  is  concerned, 
between  November  19  and  November 
27,  2001,  the  Company  sent  notices  to 
policyholders  regarding  a  January  11, 
2002  policyholder  meeting  to  consider 
the  Plan  of  Conversion.  The  Company 
anticipates  that  the  Commissioner  will 
hold  a  hearing  on  the  Plan  of 
Conversion  between  January  7  and 
January  9,  2002  and  that  the 
Commissioner  will  approve  such  Plan 
during  the  first  quarter  of  2002. 


Distributions  to  Eligible  Policyholders 

8.  Under  the  proposed  transaction. 
Eligible  Policyholders  of  the  Company 
will  be  entitled  to  receive  total  Cash 
consideration,  currently  estimated  at 
$321  million,  in  exchange  for  their 
mutual  membership  interests  in  the 
Company.28  The  Cash  consideration 
will  consist  of  two  components.  In  this 
regard,  one- third  of  the  Cash 
consideration  will  be  distributed  to 
Eligible  Policyholders,  pro  rata,  as  the 
"fixed  component"  while  the  remaining 
two-thirds  will  be  allocated  among 
Eligible  Policyholders  as  the  "variable 
component."  Such  latter  allocation  will 
be  made  in  accordance  with  a  fair  and 
objective  standard,  based  upon  actuarial 
formulas  which  will  take  into  account  a 
policy's  past  and  estimated  future 
contributions  to  the  Company's  surplus. 

On  the  effective  date  of  the 
Conversion  (the  Conversion  Date), 
Eligible  Policyholders  will  be  entitled  to 
receive  $190  million  in  exchange  for 
their  mutual  membership  interests  in 
the  Company.  Of  this  amount.  Anthem 
will  pay  $48  million  in  Cash  to  the 
Escrow  Fimd.  In  addition,  at  or  prior  to 
the  closing,  the  Company  will  declare, 
the  Special  Distribution,  which  will  be 
payable  after  the  closing  to  the  Eligible 
Policyholders,  in  an  amount  equal  to  the 
excess  of  the  Company's  consolidated 
closing  book  value  over  $155  million, 
subject  to  certain  roimding 
considerations.29 


28  The  proceeds  of  the  demutuaiization  will 
belong  to  the  Plan  if  they  would  be  deemed  to  be 
owned  by  the  Plan  under  ordinary  notions  of 
property  rights.  See  ERISA  Advisory  Opinion  92- 
02A,  lanuary  17,  1992  (assets  of  plan  generally  are 
to  be  identified  on  the  basis  of  ordinary  notions  of 
property  rights  under  non-ERISA  law).  It  is  the  view 
of  the  Department  that,  in  the  case  of  an  employee 
welfare  benefit  plan  with  respect  to  which 
[>articipants  pay  a  portion  of  the  premiums,  the 
appropriate  plan  fiduciary  must  treat  as  plan  assets 
the  portion  of  the  demutuaiization  proceeds 
attributable  to  participant  contributions.  In 
determining  what  portion  of  the  proceeds  are 
attributable  to  participant  contributions,  the  plan 
fiduciary  should  give  appropriate  consideration  to 
those  facts  and  circumstances  that  the  fiduciary 
knows  or  should  know  are  relevant  to  the 
determination,  including  the  documents  and 
instruments  governing  the  plan  and  the  proportion 
of  total  participant  contributions  to  the  total 
premiums  paid  over  an  appropriate  time  period.  In 
the  case  of  an  employee  pension  benefit  plan,  or 
where  any  type  of  plan  or  trust  is  the  policyholder, 
or  where  the  policy  is  paid  for  out  of  trust  assets, 
it  is  the  view  of  the  Department  that  all  of  the 
proceeds  received  by  the  policyholder  in 
connection  with  a  demutuaiization  would 
constitute  plan  assets."  See  ERISA  Advisory 
Opinion  2001-02A,  February  15,  2001. 

29  The  Alliance  Agreement  formerly  provided  that 
in  the  event  the  Special  Distribution  equal  to  the 
entire  excess  of  the  closing  book  value  over  SI  55 
million  was  not  paid,  the  purchase  price  would  be 
increased  by  30  percent  of  the  excess  of  the 
undistributed  closing  book  value  over  S155  million. 
Under  the  Alliance  Agreement,  as  amended,  and 


The  amount  of  this  excess  is  currently 
estimated  to  be  approximately  $131 
million.  The  Special  Distribution, 
together  with  7  percent  interest  fitim  the 
Conversion  Date,  will  be  paid  directly  to 
the  Eligible  Policyholders  as  soon  as  is 
reasonably  practicable  following  the 
resolution  of  the  closing  balance  sheet 
used  to  calculate  the  amount  of  the 
Special  Distribution. 

As  stated  above,  of  the  $190  million 
purchase  price,  $48  million  will  be  held 
in  the  Escrow  Fimd  pending  the 
resolution  of  the  Contingent  Litigation 
Matter,  involving  a  subpoena  dated 
February  28,  2001  received  by  the 
Company  from  the  Office  of  the 
Inspector  General,  U.S.  Department  of 
Health  and  Human  Services.  The 
subpoena  seeks  documents  related  to  an 
investigation  of  possible  improper 
claims  dgainst  Medicare.  The  amounts  ■ 
held  in  the  Escrow  Fund  will  be  used 
to  pay  all  costs,  expenses  and  liabilities 
related  to  the  Contingent  Litigation 
Matter,  to  pay  related  taxes  which  might 
become  payable,  and  to  pay  all  costs 
and  expenses  of  the  escrow,  with  any 
remaining  amounts  to  be  distributed  to 
EUeible  Policyholders  following  the 
finahresolution  of  such  matter,  3°  At 
present,  the  Company  has  been 
responding  to  the  subpoena  which 
underlies  the  Contingent  Litigation 
Matter  through  the  production  of 
documents,  which  production  is  nearly 
complete,  except  for  certain  issues  with 
respect  to  which  the  Company  is 
awaiting  clarification  from  the  U.S. 
Department  of  Justice. 

Both  the  Special  Distribution  and  any 
amoun^  remaining  in  escrow  will  be 
distributed  to  Eligible  Policyholders  in 
accordance  with  the  distribution 
principles  set  forth  in  the  Plan  of 
Conversion.  The  Board  has  received  an 
opinion  from  Dresdner  Kleinwort 


pursuant  to  a  resolution  adopted  by  the  Company 
on  October  25,  2001,  the  Special  Distribution  is 
currently  equal  to  the  excess  of  the  closing  book 
value  over  SI  55  million. 

The  parties  expect  that  the  full' amount  of  the 
Special  Distribution  will  be  paid.  It  is  represented 
that  it  is  a  condition  to  the  company's  obligation  to 
close  that  the  Commissioner  must  grant  "any 
required  approval  to  the  payment  of  the  Special 
Distribution"  or  the  Company  will  be  required  to 
obtain  an  opinion  from  its  financial  advisor 
confirming  the  fairness,  from  a  financial  point  of 
view,  of  the  purchase  price  to  the  Eligible 
Policyholders  in  the  absence  of  the  Special 
Distribution. 

'"Even  if  the  entire  Escrow  Fund  w-re  applied 
to  costs  related  to  the  Contingent  Litigation  Matter, 
it  is  represented  that  EUgible  Policyholders  would 
still  receive  S142  million  plus  the  Special 
Distribution  amount  (currently  estimated  at  S131 
million)  within  90  to  120  days  after  the  Conversion 
Date.  Thus,  the  Company  asserts  that  there  is  no 
possibility  that  Eligible  Policyholders  will  receive 
nothing  in  return  for  their  mutual  membership 
interests. 
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Wasserstein,  independent  financial 
advisors  to  the  Company,  that  the 
purchase  price  payable  to  the  Eligible 
Policyholders  and  into  the  Escrow  Fund 
for  the  benefit  of  the  EUgible 
Policyholders  pursuant  to  the  Alliance 
Agreement  is  "fair"  to  the  Eligible 
Policyholders,  from  a  financial  point  of 
view. 

The  Escrow  Fund 

9.  The  Alliance  Agreement  provides 
that  $48  million  of  the  $190  million 
purchase  price  to  be  received  by  the 
Company  from  Anthem  will  be 
deposited  by  the  Company  (or  Anthem 
or  its  specified  affiliate  on  the 
Company's  behalf)  into  the  Escrow 
Fund.  The  Escrow  Fimd  will  be  a 
separately-designated,  interest-bearing 
deposit  account  established  on  or  prior 
to  the  Conversion  Date,  imder  the  terms 
of  an  escrow  agreement  (the  Escrow 
Agreement)  which  will  be  entered  into 
by  and  among  the  Company,  Anthem 
and  an  escrow  agent  (the  Escrow 
Agent).^^  The  Escrow  Agent  will  be  an 
unrelated  New  York  bank  with  trust 
powers  that  is  selected  by  the  Company, 
and  accepted  by  Anthem,  to  act  as 
Escrow  Agent  under  the  Escrow 
Agreement. 

The  Company  will  deposit,  into  the 
Escrow  Fund,  amounts  recovered  from 
insurers  with  respect  to  the  Contingent 
Litigation  Matter,  net  of  any  reasonable 
out-of-pocket  costs  and  expenses 
incurred  in  effecting  such  recovery.  The 
Escrow  Fimd  will  also  provide  funding 
for  the  payment  of  (a)  the  net  after-tax 
amount  of  costs  and  expenses 
attributable  solely  to  the  Contingent 
Litigation  Matter  and  (b)  such  odier 
amounts  as  may  be  specified  in  the 
Escrow  Agreement  or  in  the  Alliance 
Agreement  Following  the  satisfaction  of 
all  such  costs  and  expenses,  the  Escrow 
Agreement  will  provide  for  the  payment 
of  Cash  consideration  by  the  Company 
to  Eligible  Policyholdns.  Tax  benefits 
related  to  the  costs  and  expenses  will  be 
detennined  once  they  are  finally 
realized  by  the  Company.  However,  the 
Company  may  withdraw  amounts,  from 
time  to  time,  to  cover  such  costs  and 
ojroenses. 

The  Escrow  Fund  will  continue  until 
the  Contingent  Litigation  Mattn  has 
been  finally  disposed  of  by  biading 
settlement  or  court  order,  all  tax 


"hia  rapraMnlwl  that  the  Escrow  Fund  was 
loquired  dua  to  tiia  difficulty  in  eMiaiating  the 
polMitiil  ooals  wilted  to  tha  Coatingant  Litigatian 
Matlar  mad  to  aaann  Eli^Ua  Policyholdan  that  tha 

ri  oObs  racaivad  by  the  Company  did  not 
aoy  diaconat  to  tba  valua  of  dia  Company 
ihN  to  tha  Comiagint  LitigMian  Maear.  Thua,  dM 
Baopow  Pnnd  ia  inlawlad  to  fadlitala  die  Anitaam 
traniTtion  witbaut-diminiahing  potantial  ratunu  to 
poliqrfaoU«a. 


amounts  have  been  finally  determined, 
all  amounts  that  are  reasonably 
recoverable  from  any  insurer  in  respect 
of  the  Contingent  Litigation  Matter  are 
recovered,  and  all  amoimts  in  the 
Escrow  Ftmd  have  been  paid  or 
distributed  by  the  Escrow  Agent  in 
accordance  with  the  Escrow  Agreement 
and  the  Alliance  Agreement.  Upon 
delivery  by  the  Company  and  the 
Policyholder  Committee  of  a  certificate 
certifying  that  all  such  amounts  have 
been  paid,  the  Escrow  Fimd  will 
terminate  and  all  remaining  amoimts 
held  in  the  Escrow  Fund  will  be 
distributed  to  Eligible  Policyholders  in 
accordance  with  the  Plan  of  Conversion. 
No  amounts  need  be  distributed  if  the 
Policyholder  Committee  determines  that 
it  would  be  impractical  to  do  so,  taking 
into  account  the  costs  of  distribution  in 
relation  to  the  amounts  to  be 
distributed.  Any  amounts  that  are  not  so 
distributed  will  instead  be  distributed  to 
a  charitable  foundation  selected  by  the 
Policyholder  Committee. 

Amounts  held  in  the  Escrow  Fund 
will  be  invested  by  the  Escrow  Agent 
solely  in  obligations  of,  or  obligations 
fully  guaranteed  as  to  timely  payment  of 
principal  and  interest  by,  the  United 
States  of  America  or  an  agency  or 
instrumentality  thereof  with  a  maturity 
date  of  one  year  or  less  from  the  date  of 
investment.  All  costs  and  expenses  of 
maintaining  the  Escrow  Fund,  including 
the  fees  and  expenses  of  the  Escrow 
Agent,  the  costs  and  expenses  of  making 
distributions  out  of  the  Escrow  Fund 
and  the  fees  and  expenses  of  the 
Policyholder  Committee,  will  be  borne 
by  the  Escrow  Fund.  The  rights  of 
Eligible  Policyholders  to  amounts  held 
in  the  Escrow  Fund  will  not  be 
represented  by  any  form  of  certificate  or 
instrument  and  will  not  be  transferable 
or  assignable  except  by  will,  the  laws  of 
intestacy  or  by  other  operation  of  law. 

A  committee  comprised  of  five 
individuals  who  were  members  of  the 
Board  of  Directors  of  the  Company  prior 
to  the  Conversion  Date  and  are 
acceptable  to  Anthem  (the  Policyholder 
Conunittee)  will  oversee  the  conduct  of 
the  Contingent  Litigation  Matter.  ^2  The 
Policyholder  Committee  will  also  certify 
amounts  payMe  to  the  Company  out  of 
the  Escrow  Fund  for  the 
indemnification  of  costs  incuired  by  the 
Company  related  to  the  Contingent 
Litigation  Matter.  The  Policyholder 
Committee  may  then  dispute  the 
amounts  claimed  by  the  Company. 
However,  once  the  dispute  is  setded 


'' R  is  re{»esented  that  no  mamben  of  the 
Policyholdier  Committee  %rill  serve  on  dw  Company 
Health  Plan  Committee  that  i*  described  in 
RepreaentatioB  10. 


pursuant  to  provisions  in  the  Alliance 
Agreement,  the  Policyholder  Committee 
will  certify  the  indemnification  amoimts 
payable  to  the  Company. 

in  addition,  the  Commissioner  will 
retain  regulatory  oversight  over  the 
investment  and  distribution  of  the  assets 
held  in  the  Escrow  Fund  to  ensure  that 
the  interests  of  Eligible  Policyholders 
areprotected. 

Tne  Company  expects  that  less  than 
25  percent  of  the  interests  in  the  Escrow 
Fund  will  be  held  by  "benefit  plan 
investors"  within  tbe  meaning  of  the 
Department's  Plan  Asset  Regulations,  29 
CFR  2510.3-101(1),  and,  accordingly, 
the  assets  of  the  Escrow  Fund  should 
not  constitute  "plan  assets"  subject  to 
the  Act.  If  the  Company  determines  that 
25  percent  threshold  has  been  exceeded 
by  Plan  investors,  it  will  inform  the 
Department  of  this  determination. 

Company  Health  Plan  Oversight 

10.  The  Company  has  arranged  for  the 
retention  of  a  committee,  comprised  of 
three  management-level  employees,  to 
act  as  a  fiduciary  for  the  Company 
Health  Plan  in  connection  with  the 
implementation  of  the  Plan  of 
Conversion.  The  Company  Health  Plan 
Committee  will  determine  whether  to 
vote  for  or  against  the  implementation 
of  the  Plan  of  Conversion.  The  Company 
Health  Plan  Committee's  vote  on  behalf 
of  the  Company  Health  Plan  will 
represent  one  vote  out  of  the 
approximately  171,403  votes  which  may 
be  cast  by  Eligible  Policyholders.  The 
Company  does  not  believe  that  the 
Company  Health  Plan  Committee  will 
exercise  any  investment  discretion  with 
respect  to  the  type  of  consideration  to  be 
distributed  in  the  demutualization, 
since  the  compensation  will  consist 
solely  of  Cash. 

11.  In  summary,  it  is  represented  that 
the  proposed  transactions  will  satisfy 
the  statutory  criteria  for  an  exemption 
under  section  408(a)  of  the  Act  because: 

(a)  The  Plan  of  Conversion  will  be 
implemented  in  accordance  with 
procedural  and  substantive  safeguards 
that  are  imposed  under  Kansas  law  and 
will  be  subject  to  review  and 
supervision  of  the  Commissioner. 

(b)  The  Commissioner  will  review  the 
terms  and  options  that  are  provided  to 
Eligible  Policyholders,  including  Plans, 
as  part  of  such  Commissioner's  review 
of  the  Plan  of  Conversion  and  the 
Commissioner  will  approve  the  Plan  of 
Conversion  following  a  determination 
that,  among  other  things,  the  Plan  of 
Conversion  is  fair  and  equitable  to 
polic^olders. 

(c)  Tlie  Plan  of  Convwsion  will 
provide  the  Company  with  access  to 
new  sources  of  capital  that  should  help 
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sustain  the  Company's  financial 
strength,  increase  its  ability  to  conduct 
its  business  efficiently  and  improve  the 
Company's  competitive  position  in  the 
insurance  industry. 

(d)  With  the  exception  of  the 
Company  Health  Plan,  one  or  more 
independent  Plan  fiduciaries  will 
determine  whether  to  vote  for  or  against 
the  implementation  of  the  Plan  of 
Conversion,  following  the  receipt  of  full 
written  disclosure  from  the  Company. 

(e)  In  the  case  of  the  Company  Health 
Plan,  the  Company  Health  Plan 
Committee  will  determine  whether  to 
vote  for  or  against  the  implementation 
of  the  Plan  of  Conversion,  but  it  will  not 
otherwise  exercise  investment 
discretion  over  the  Company  Health 
Plan's  assets. 

(f)  Each  EUgible  Policyholder  will 
have  an  opportunity  to  comment  on  the 
Plan  of  Conversion  and  will  be  solely 
responsible  for  any  decisions  that  may 
permitted  under  the  Plan  of  Conversion 
regarding  the  Cash  consideration  to  be 
received  in  the  demutualization. 

(g)  The  proposed  exemption  will 
allow  Eligible  Policyholders  that  are 
Plans  to  receive  Cash  in  exchange  for 
their  membership  interests  in  the 
Company,  which  will  be  extinguished, 
and  neither  the  Company  nor  any  of  its 
affiliates  will  exercise  investment 

discretion  or  provide  "investment 

advice,"  within  the  meaning  of  29  CFR 
2510.3-21(c),  with  respect  to  such 
dGcisioixs* 

(h)  All  Plans  that  are  Eligible 
Policyholders  will  participate  in  the 
transactions  and  on  the  same  basis  as 
Eligible  Policyholders  that  are  not  Plans. 

W  The  demutualization  will  not,  in 
any  way,  change  premiiuns  or  reduce 
poUcy  benefits,  guarantees  or  other 
policy  obligations  of  the  Company  to  its 
policyholders  and  contractholders. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  693-8556.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does,  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  5ie  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 


interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the^transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and. 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  appUcation  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 

Signed  at  Washington.  DC,  this  27th  day  of 
December,  2001. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[PR  Doc.  02-24  Filed  1-2-02;  8:45  am) 

BHJJNQ  CODE  4S10-29-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-237  and  50-249] 

Exelon  GeneraMon  Company,  LLC; 
Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  191  to  Facility 
Operating  License  No.  DPR-19  and 
Amendment  No.  185  to  Facility 
Operating  License  No.  DPR-25,  issued 
to  Exelon  Generation  Company,  LLC 
(the  licensee),  which  revised  the 
Operating  License  (OL)  and  Technical 
Specifications  (TS)  for  operation  of  the 
Dresden  Nuclear  Power  Station.  Units  2 
and  3  (DNPS)  located  in  Grundy 


County.  Illinois.  The  amendment  is 
effective  as  of  the  date  of  issuance. 

The  amendment  modified  the  OL  and 
TS  to  allow  an  increase  of  the 
authorized  operating  power  level  from 
2527  megawatts  thermal  (MWt)  to  2957 
MWt  at  DNPS.  The  change  represents  an 
increase  of  approximately  1 7  percent 
above  the  current  rated  thermal  power 
and  is  considered  an  extended  power 
uprate. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954.  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  1.  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facihty  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
November  20.  2001  (66  FR  58183).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  detennined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quaUty 
of  the  human  environment  (66  FR 
65752). 

Further  details  with  respect  to  the 
action  may  be  found  in  (1)  The 
application  for  amendment  dated 
December  27.  2000.  as  supplemented  by 
letters  dated  February  12;  April  6  and 
13;  May  3. 18,  and  29;  June  5,  7,  and  15; 
July  6  and  23;  August  7,  8.  9. 13  (two 
letters).  14  (two  letters).  29,  and  31  (two 
letters);  September  5  (two  letters).  14. 
19,  25,  26.  and  27  (two  letters);  October 
17;  November  2. 16.  and  30;  and 
December  10. 17  and  18,  2001.  (2) 
Amendment  Nos.  191  and  185  to 
License  Nos.  DPR-19  and  DPR-25, 
respectively,  (3)  the  Commission's 
related  Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  Documents  may  be 
examined,  and/or  copied  for  a  fee.  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
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www.nrc.gov/NRC/ADAMS/index.htm]. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS  should  contact  the  NRC  Public 
Docimient  Room  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  December.  2001. 

For  the  Nuclear  Regulatory  Commission. 
Lawrence  W.  Rossbach. 
Project  Manager.  Section  2,  Project 
Directorate  III.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-73  Filed  1-2-02;  8:45  am] 
MJJNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Dodwt  Nm.  50-254  and  50-265] 

Exekm  Generation  Company,  LLC; 
Notice  of  Isauance  of  Amendmenta  to 
Facility  Operating  Licenaea 

The  U.S.  Nuclear  Regulatory 
Commission  (Commission)  has  issued 
Amendment  No.  202  to  Facility 
Operating  License  No.  DPR-29  and 
Amendment  No.  198  to  Facility 
Operating  License  No.  DPR-30,  issued 
to  Exelon  Generation  Company,  LLC 
(the  licensee),  which  revised  the 
Operating  License  (OL)  and  Technical 
Specifications  (TS)  for  operation  of  the 
Quad  Cities  Nuclear  Power  Station, 
Units  1  and  2  (QCNPS)  located  in  Rock 
Island  County,  Illinois.  The  amendment 
is  effective  as  of  the  date  of  issuance. 

The^amendment  modified  the  OL  and 
TS  to  allow  an  increase  of  the 
authorized  operating  power  level  from 
2511  megawatts  thermal  (MWt)  to  2957 
MWt  at  QCNPS.  The  change  represents 
an  increase  of  approximately  17.8 
percent  above  the  current  rated  thermal 
power  and  is  considered  an  extended 
power  uprate. 

The  application  for  the  amendment 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Conmiission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 


Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  a  Hearing 
in  connection  with  this  action  was 
published  in  the  Federal  Register  on 
November  19,  2001  (66  FR  57990).  No 
request  for  a  hearing  or  petition  for 
leave  to  intervene  was  filed  following 
this  notice. 

The  Commission  has  prepared  an 
Environmental  Assessment  related  to 
the  action  and  has  determined  not  to 
prepare  an  environmental  impact 
statement.  Based  upon  the 
environmental  assessment,  the 
Commission  has  concluded  that  the 
issuance  of  the  amendment  will  not 
have  a  significant  effect  on  the  quality 
of  the  human  environment  (66  FR 
65759). 

Further  details  with  respect  to  the 
action  may  be  found  in  (1)  the 
application  for  amendment  dated 
December  27,  2000,  as  supplemented  by 
letters  dated  February  12,  March  20, 
April  6  and  13,  May  3, 18,  and  29,  June 
5,  7,  and  15,  July  6  and  23,  Awgust  7, 
8,  9, 13  (two  letters),  14  (two  letters),  29, 
and  31  (two  letters),  September  5, 19, 
25,  and  27  (two  letters),  October  17, 
November  2  (two  letters),  16,  and  30, 
and  December  10  and  17,  2001,  (2) 
Amendment  Nos.  202  and  198  to 
License  Nos.  DPR-29  and  DPR-30. 
respectively,  (3)  the  Commission's 
related  Safety  Evaluation,  and  (4)  the 
Commission's  Environmental 
Assessment.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Dociunent  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/NRC/ADAMS/index.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS  should  contact  the  NRC  Public 
Document  Room  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdr@nrc.goy. 

Dated  at  Rockville,  Maryland,  this  21st  day 
of  December,  2001. 

Attachment 


For  the  Nuclear  Regulatory  Commission. 
Stewart  N.  Bailey, 
Project  Manager,  Section  2,  Project 
Directorate  III,  Division  of  Licensing  Project 
Management  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  02-74  Filed  1-2-02;  8:45  am] 

BILUNG  CODE  7S90-01-P 


OFHCE  OF  MANAGEMENT  AND 
BUDGET 

Public  Availability  of  Year  2001  Agency 
Inventorlea  Under  the  Federal 
ActlvWea  Inventory  Reform  Act  of  1998 
(Public  Law  105-270)  ("FAIR  Act") 

AGENCY:  Office  of  Management  and 

Budget,  Executive  Office  of  the 

President. 

ACTION:  Notice  of  Public  Availability  of 

Agency  Inventories  of  Activities  That 

Are  Not  Inherently  Governmental. 

SUMMARY:  Agency  Inventories  of 
Activities  that  are  not  Inherently 
Governmental  are  now  available  to  the 
public  from  the  agencies  listed  below,  in 
accordance  with  the  "Federal  Activities 
Inventory  Reform  Act  of  1998"  (Public 
Law  105-270)  ("FAIR  Act").  This  is  the 
third  release  of  the  2001  FAIR  Act 
inventories.  In  addition,  the  Office  of 
Federal  Procurement  Policy  has 
prepared  and  has  made  available  a 
simmiary  FAIR  Act  User's  Guide 
through  its  Internet  site:  http:// 
www.  whitehouse.gov/OMB/ 
procurement/index.html.  This  User's 
Guide  vtrill  help  interested  parties 
review  2001  FAIR  Act  inventories,  and 
will  also  include  the  web-site  addresses 
to  access  agency  inventories. 

The  FAIR  Act  requires  that  OMB 
publish  an  annoimcement  of  public 
availability  of  agency  Inventories  of 
Activities  that  are  not  Inherently 
Governmental  upon  completion  of 
OMB's  review  and  consultation  process 
concerning  the  content  of  the  agencies' 
inventory  submissions.  OMB  has  now 
completed  this  process  for  the  year 
2001. 

The  attached  Inventories  of  Activities 
that  are  not  Inherently  Governmental 
are  now  available. 

Mitchell  E.  Daniels,  Jr., 

Director. 
Attachment. 


Agency 

AgricuituiB :, „ 

Agriculture  (0K3) i 

Commodtty  Futures  Trading  Commission 


Contact 


Joseph  Marshall,  202-720-8345  Website:  www.usda.gov/ocfo. 
Delmas  ThomstHjry,  202-720-4474  Website:  www.usda.gov/oig. 
Emory  Bevill,  202-418-5187  Website:  www.cftc.gov/. 
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ATTACHMENT— Continued 


Agency 

Central  Intelligence  Agency 

Federal  Financial  Institutions  Examinations  Council  Appraisal  Sub 
committee. 

General  Services  Administration  -•• 

Housing  and  Urtran  Development  

Justice • ? ■■ 

Lat)or 

National  Capital  Planning  Commission  

National  Latwr  Relations  Board  (GIG)  

Social  Security  Administration 

Smithsonian  Institution  

Transportation ••••• 

Treasury •• ■ 

U.S.  Commission  on  Civil  Rights  

Woodrow  Wilson  Center ~ 


Contact 


CIA  Office  of  Public  Affairs.  703-482-0623.  No  Websrte  available. 
Marc  Weinberg,  202-872-7520  Website;  www.asc.gov. 

Tom  FItzpatrick,  202-501-0324  Website:  www.cfo.gsa.gov. 

Janice     Blake-Green,     202-708-0638    Website;     www.hud.gov/cfo/ 

cforept.html. 
Larry  Silvis,  202-616-3754  Website;  www.usdoj.gov. 
Kathy  Alejandro,  202-693-4026  Website;  www.dol.gov. 
Connie  Harshaw,  202-482-7200  Website;  www.ncpc.gov. 
Emil  George,  202-273-1960  Website:  www  nirbgov/active. html. 
Phil  Kelly,  410-965-4656  Website;  www.ssa.gov/budget. 
Bmce  Dauer,  202-357-2917  Website:  www.si.edu. 
Bill  Moga,  202-366-9666  Website;  www  dot.gov. 
Kevin  Whitfield,  202-622-0248  Website;  www.treas.gov/fair. 
George  Harbison,  202-376-8356  Website;  www.usccr.gov. 
Ronnie  Dempsey,  202-691-4216  Website;  www.wilsoncenter.org. 


[FR  Doc.  02-43  Filed  1-2-02;  8:45  am] 
BILUNG  CODE  3110-01-P 

OFFICE  OF  MANAGEMENT  AND 
BUDGET 

Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  information 
Disseminated  by  Federal  Agencies 

agency:  Office  of  Management  and 
Budget,  Executive  Office  of  the 
President. 

ACTION:  Final  guidelines. 


summary:  These  final  guidelines 
implement  section  515  of  the  Treasury 
and  General  Government 
Appropriatibns.Act  for  Fiscal  Year  2001 
(Public  Law  106-554;  H.R.  5658). 
Section  515  directs  the  Office  of 
Management  and  Budget  (OMB)  to  issue 
government-wide  guidelines  that 
"provide  policy  and  procedural 
guidance  to  Federal  agencies  for 
ensuring  and  maximizing  the  quality, 
objectivity,  utility,  and  inte^ty  of 
information  (including  statistical 
information)  disseminated  by  Federal 
agencies."  By  October  1,  2002,  agencies 
must  issue  their  own  implementing 
guidelines  that  include  "administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain  correction  of 
information  maintained  and 
disseminated  by  the  agency"  that  does 
not  comply  with  the  OMB  guidelines. 
These  final  guidelines  also  reflect  the, 
changes  QMS  made  to  the  guidelines 
issued  September  28,  2001,  as  a  result 
of  receiving  additional  comment  on  the 
"capable  of  being  substantially 
reproduced"  standard  (paragraphs 
V.3.B.  V.9,  and  V.IO).  which  OMB 
previously  issued  on  September  28, 
2001,  on  an  interim  final  basis. 


DATES:  Effective  Date:  January  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brooke  J.  Dickson,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503.  Telephone  (202)  395-3785  or 
by  e-mail  to 
informationquality@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  \a  section 
515(a)  of  the  Treasury  and  General 
Government  Appropriations  Act  for 
Fiscal  Year  2001  (Public  Law  106-554; 
H.R.  5658).  Congress  directed  the  Office 
of  Management  (OMB)  to  issue,  by 
Septemter  30,  2001,  government-wide 
guidelines  that  "provide  policy  and 
procedural  guidance  to  Federd  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility,  and  integrity 
of  information  (including  statistical 
information)  disseminated  by  Federal 
agencies  *   *  *"  Section  515(b)  goes  on 
to  state  that  the  OMB  guidelines  shall: 
.  "(1)  apply  to  the  sharing  by  Federal 
agencies  of,  and  access  to,  information 
disseminated  by  Federal  agencies;  and 

"(2)  require  that  each  Federal  agency 
to  which  the  guidelines  apply — 

"(A)  issue  guidelines  ensiuing  and 
maximizing  the  quality,  objectivity, 
utility,  and  integrity  of  information 
(including  statistical  information) 
disseminated  by  the  agency,  by  not  later 
than  1  year  after  the  date  of  issuance  of 
the  guidelines  under  subsection  (a); 

"W  establish  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain  correction  of 
information  maintained  and 
disseminated  by  the  agency  that  does 
not  comply  with  the  guidelines  issued 
under  subsection  (a);  and 

"(C)  report  periodically  to  the 
Director — 

"(i)  the  number  and  nature  of 
complaints  received  by  the  agency 
regarding  the  accuracy  of  information 
disseminated  by  the  agency  and 


"(ii)  how  such  complaints  were 
handled  by  the  agency." 

Proposed  guidelines  were  published 
in  the  Federal  Register  on  June  28.  2001 
(66  FR  34489).  Final  guidelines  were 
published  in  the  Federal  Register  on 
September  28,  2001  (66  FR  49718).  The 
Supplementary  Information  to  the  final 
guidelines  published  in  September 
20001  provides  background,  the 
underlying  principles  OMB  followed  in 
issuing  the  final  guidelines,  and 
statements  of  intent  concerning  detailed 
provisions  in  the  final  guidelines. 

In  the  final  guidelilnes  published  in 
September  2001,  OMB  also  requested 
additional  comment  on  the  "capable  of 
being  substantially  reproduced" 
standard  and  the  related  definition  of 
"influential  scientific  or  statistical 
information"  (paragraphs  V.3.B,  V.9, 
and  V.IO),  which  were  issued  on  an 
interim  final  basis.  The  final  guidelines 
published  today  discuss  the  public 
comments  OMB  received,  the  OMB 
response,  and  amendments  to  the  final 
guidelines  published  in  September 

2001. 

In  developing  agency-specific 
guidelines,  agencies  should  refer  both  to 
the  Supplementary  Information  to  the 
final  guidelines  published  in  the 
Federal  Regisler  on  September  28,  2001 
(66  FR  49718),  and  also  to  the 
Supplementary  Information  published 
today.  We  stress  that  the  three 
"Underlying  Principles"  that  OMB 
followed  in  drafting  the  guidelines  that 
we  published  on  September  28,  2001 
(66  FR  49719),  are  also  applicable  to  the 
amended  guidelines  that  we  publish 

today. 

In  accordance  with  section  515,  OMB 
has  designed  the  guidelines  to  help 
agencies  ensiu«  and  maximize  the 
quality,  utility,  objectivity  and  integrity 
of  the  information  that  they  disseminate 
(meaning  to  share  with,  or  give  access 
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to,  the  public).  It  is  crucial  that 
information  Federal  agencies 
disseminate  meets  these  guidelines.  In 
this  respect,  the  foct  that  the  Internet 
enables  agencies  to  communicate 
information  quickly  and  easily  to  a  wide 
audience  not  only  offers  great  benefits  to 
society,  but  also  increases  the  potential 
harm  that  can  result  from  the 
dissemination  of  information  that  does 
not  meet  basic  information  quality 
guidelines.  Recognizing  the  wide  variety 
of  information  Federal  agencies 
disseminate  and  the  wide  variety  of 
dissemination  practices  that  agencies 
have,  OMB  developed  the  guidelines 
with  several  principles  in  mind. 

First,  OMB  designed  the  guidelines  to 
apply  to  a  wide  variety  of  government 
information  dissemination  activities 
that  may  range  in  importance  and  scope. 
OMB  also  designed  the  guidelines  to  be 
generic  enough  to  fit  all  media,  be  they 
printed,  electronic,  or  in  other  form. 
OMB  sought  to  avoid  the  problems  that 
would  be  inherent  in  developing 
detailed,  prescriptive,  "one-size-fits-all" 
government-wide  guidelines  that  would 
artificially  require  different  t)^es  of 
dissemination  activities  to  be  treated  in 
the  same  manner.  Through  this 
flexibility,  each  agency  will  be  able  to 
incorporate  the  requirements  of  these 
OMB  guidelines  into  the  agency's  own 
information  resource  management  and 
administrativepractices. 

Second,  OMB  designed  the  guidelines 
so  that  agencies  will  meet  basic 
information  quality  standards.  Given  the 
administrative  mechanisms  required  by 
section  515  as  well  as  the  standards  set 
forth  in  the  Paperwork  Reduction  Act,  it 
is  clear  that  agencies  should  not 
disseminate  substantive  information 
that  does  not  meet  a  basic  level  of 
quality.  We  recognize  that  some 
government  information  may  need  to 
meet  higher  or  more  specific 
Loformation  quality  standards  than 
those  that  would  apply  to  other  types  of 
government  information.  The  more 
important  the  information,  the  higher 
the  quality  standards  to  which  it  should 
be  held,  for  example,  in  those  situations 
involving  "influential  scientific, 
financial,  or  statistical  information"  (a 
phrase  defined  in  these  guidelines).  The 
guidelines  recognize,  however,  that 
information  quality  comes  at  a  cost. 
Accordingly,  the  agencies  should  weigh 
the  costs  (for  example,  including  costs 
attributable  to  agency  processing  effort, 
respondent  burden,  maintenance  of 
needed  privacy,  and  assurances  of 
suitable  confidentiality)  and  the  benefits 
of  higher  information  quality  in  the 
development  of  information,  and  the 
level  of  quality  to  which  the  information 
disseminated  will  be  held. 


Third,  OMB  designed  the  guidelines 
so  that  agencies  can  apply  them  in  a 
common-sense  and  workable  manner.  It 
is  important  that  these  guidelines  do  not 
impose  unnecessary  administrative ' 
burdens  that  would  inhibit  agencies 
fit)m  continuing  to  take  advantage  of  the 
Internet  and  other  technologies  to 
disseminate  information  that  can  be  of 
great  benefit  and  value  to  the  public.  In 
this  regard,  OMB  encourages  agencies  to 
incorporate  the  standards  and 
procedures  required  these  guidelines 
into  their  existing  information  resources 
management  and  administrative 
practices  rather  than  create  new  and 
potentially  duplicative  or  contradictory 
processes.  The  primary  example  of  this 
is  that  the  guidelines  recognize  that,  in 
accordance  with  OMB  Circular  A-130, 
agencies  already  have  in  place  well- 
established  information  quality 
standards  and  administrative 
mechanisms  that  allow  persons  to  seek 
and  obtain  correction  of  information 
that  is  maintained  and  disseminated  by 
the  agency.  Under  the  OMB  guidelines, 
agencies  need  only  ensine  that  their 
own  guidelines  are  consistent  with 
these  OMB  guidelines,  and  then  ensure 
that  their  administrative  are  consistent 
with  these  OMB  guidelines,  and  then 
ensure  that  their  administrative 
mechanisms  satisfy  the  standards  and 
procedural  requirements  in  the  new 
agency  guidelines.  Similarly,  agencies 
may  rely  on  their  implementation  of  the 
Federal  Government's  computer 
security  laws  (formerly,  the  Computer 
Secmify  Act,  and  now  the  computer 
security  provisions  of  the  Paperwork 
Reduction  Act)  to  establish  appropriate 
seciuity  safeguards  for  ensiuing  the 
"integrity"  of  the  information  Aat  the 
agencies  disseminate. 

In  addition,  in  response  to  concerns 
expressed  by  some  of  the  agencies,  we 
want  to  emphasize  that  OMB  recognizes 
that  Federal  agencies  provide  a  wide 
variety  of  data  and  information. 
Accordingly,  OMB  understands  that  the 
guidelines  discussed  below  cannot  be 
implemented  in  the  same  way  by  each 
agency.  In  some  cases,  for  example,  the 
data  disseminated  by  an  agency  are  not 
collected  by  that  agency;  rather,  the 
information  the  agency  must  provide  in 
a  timely  maimer  is  compiled  from  a 
variety  of  soinces  that  are  constantly 
updated  and  revised  and  may  be 
confidential.  In  such  cases,  while 
agencies'  implementation  of  the 
guidelines  may  differ,  the  essence  of  the 
guidelines  will  apply.  That  is,  these 
agencies  must  make  their  methods 
transparent  by  providing 
dociunentation,  ensure  quality  by 
reviewing  the  underlying  methods  used 


in  developing  the  data  and  consulting 
(as  appropriate)  with  experts  and  users, 
and  keep  users  informed  about 
corrections  and  revisions. 

SwNBary  of  OMB  GnkkKacs 

These  guidelines  apply  to  Federal 
agencies  subject  to  the  Paperwork 
Reduction  Act  (44  U.S.C.  chapter  35). 
Agencies  are  directed  to  develop 
information  resources  management 
procediues  for  reviewing  and 
substantiating  (by  dociunentation  or 
other  means  selected  by  the  agency)  the 
quality  (including  the  objectivity,  * 

utility,  and  integrity)  of  information 
before  it  is  disseminated.  In  addition, 
agencies  are  to  establish  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain,  where  appropriate, 
correction  of  information  disseminated 
by  the  agency  that  does  not  comply  with 
the  OMB  or  agency  guidelines. 
Consistent  with  the  underlying 
principles  described  above,  these 
guidelines  stress  the  importance  of 
having  agencies  apply  these  standards 
and  develop  their  administrative 
mechanisms  so  they  can  be 
implemented  in  a  common  sense  and 
workable  manner.  Moreover,  agencies 
must  apply  these  standards  flexibly,  and 
in  a  manner  appropriate  to  the  nature 
and  timeliness  of  the  information  to  be 
disseminated,  and  incorporate  them  into 
existing  agency  information  resources 
management  and  administrative 
practices. 

Section  515  denotes  four  substantive 
terms  regarding  information 
disseminated  by  Federal  agencies: 
quality,  utility,  objectivity,  and 
integrity.  It  is  not  always  clear  how  each 
substantive  term  relates — or  how  the 
four  terms  in  aggregate  relate — ^to  the 
widely  divergent  tjrpes  of  information 
that  agencies  disseminate.  The 
guidelines  provide  definitions  that 
attempt  to  establish  a  clear  meaning  so 
that  both  the  agency  and  the  public  can 
readily  judge  whether  a  particular  type 
of  information  to  be  disseminated  does 
or  does  not  meet  these  attributes. 

In  the  guidelines,  OMB  defines 
"quality"  as  the  encompassing  term,  of 
which  "utility,"  "objectivity,"  and 
"integrity"  are  the  constituents. 
"Utility"  refers  to  the  usefulness  of  the 
information  to  the  intended  users. 
"Objectivity"  focuses  on  whether  the 
disseminated  information  is  being 
presented  in  an  accinate.  clear, 
complete,  and  unbiased  manner,  and  as 
a  matter  of  substance,  is  accurate, 
reliable,  and  unbiased.  "Integrity"  refers 
to  security — ^the  protection  of 
information  from  imauthorized  access 
or  revision,  to  ensure  that  the 
information  is  not  compromised 
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through  corruption  or  falsification.  OMB 
modeled  the  definitions  of 
"information,"  "government 
information,"  "information 
dissemination  product,"  and 
"dissemination"  on  the  longstanding 
definitions  of  those  terms  in  OMB 
Circular  A-130,  but  tailored  them  to  fit 
into  the  context  of  these  guidelines. 

In  addition.  Section  515  imposes  two 
reporting  requirements  on  the  agencies. 
The  first  report,  to  be  promiilgated  no 
later  than  October  1,  2002,  must  provide 
the  agency's  information  quality 
guidelines  that  describe  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain,  where  appropriate, 
correction  of  disseminated  information 
that  does  not  comply  with  the  OMB  and 
agency  guidelines,  "t^e  second  report  is 
an  annual  fiscal  report  to  OMB  (to  be 
first  submitted  on  January  1 ,  2004) 
providing  information  (both  quantitative 
and  quaUtative,  where  appropriate)  on 
the  number,  nature,  ftid  resolution  of 
complaints  received  by  the  agency 
regarding  its  perceived  or  confirmed 
failure  to  comply  with  these  OMB  and 
agency  guidelines. 

Public  Comments  and  OMB  Response 

Applicability  of  Guidelines.  Some 
conunents  raised  concerns  about  the 
applicability  of  these  guidelines, 
particularly  in  the  context  of  scientific 
research  conducted  by  Federally 
employed  scientists  or  Federal  grantees 
who  publish  and  communicate  their 
research  findings  in  the  same  maimer  as 
their  academic  colleagues.  OMB 
believes  that  information  generated  and 
disseminated  in  these  contexts  is  not 
covered  by  these  guidelines  unless  the 
agency  represents  the  information  as,  or 
uses  the  information  in  support  of,  an 
official  position  of  the  agency. 

As  a  general  matter,  these  guideUnes 
apply  to  "information"  that  is 
"disseminated"  by  agencies  subject  to 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3502(1)).  See  paragraphs  II,  V.5  and  V.8. 
The  definitions  of  "information"  and 
"dissemination"  establish  the  scope  of 
the  appUcability  of  these  guidelines. 
"Information"  means  "any 
communication  or  representation  of 
knowledge  such  as  facts  or  data  *  *  *" 
This  definition  of  information  in 
paragraph  V.5  does  "not  include 
opinions,  where  the  agency's 
presentation  makes  it  clear  that  what  is 
being  offered  is  someone's  opinion 
rather  than  fact  or  the  agency's  views." 

"Dissemination"  is  defined  to  mean 
"agency  initiated  or  sponsored 
distribution  of  information  to  the 
public."  As  used  in  paragraph  V.8, 
"agency  INTriATED  *  *  *  distribution 
of  information  to  the  public"  refers  to 


information  that  the  agency 
disseminates,  e.g.,  a  risk  assessment 
prepared  by  the  agency  to  inform  the 
agency's  formulation  of  possible 
regulatory  or  other  action.  In  addition, 
if  an  agency,  as  an  institution, 
disseminates  information  prepared  by 
an  outside  party  in  a  manner  that 
reasonably  suggests  that  the  agency 
agrees  with  the  information,  this 
appearance  of  having  the  information 
represent  agency  views  makes  agency 
dissemination  of  the  information  subject 
to  these  guidelines.  By  contrast,  an 
agency  does  not  "initiate"  the 
dissemination  of  information  when  a 
Federally  employed  scientist  or  Federal 
grantee  or  contractor  publishes  and 
communicates  his  or  her  research 
findings  in  the  same  manner  as  his  or 
her  academic  colleagues,  even  if  the 
Federal  agency  retains  ownership  or 
other  intellectual  property  rights 
because  the  Federal  government  paid  for 
the  research.  To  avoid  confusion 
regarding  whether  the  agency  agrees 
with  the  information  (and  is  therefore 
disseminating  it  through  the  employee 
or  grantee),  the  researcher  should 
include  an  appropriate  disclaimer  in  the 
publication  or  speech  to  the  effect  that 
the  "views  are  mine,  and  do  not 
necessarily  reflect  the  view"  of  the 
agency. 

Similarly,  as  used  in  paragraph  V.8., 
"agency*  *  *  SPONSORED 
distribution  of  information  to  the 
public"  refers  to  situations  where  an 
agency  has  directed  a  third-party  to 
disseminate  information,  or  where  the 
agency  has  the  authority  to  review  and 
approve  the  information  before  release. 
Therefore,  for  example,  if  an  agency 
through  a  prociirement  contract  or  a 
grant  provides  for  a  person  to  conduct 
research,  and  then  the  agency  directs 
the  person  to  disseminate  the  results  (or 
the  agency  reviews  and  approves  the 
results  before  they  may  be 
disseminated),  then  the  agency  has 
"sponsored"  the  dissemination  of  this 
information.  By  contrast,  if  the  agency 
simply  provides  funding  to  support 
research,  and  it  the  researcher  (not  the 
agency)  who  decides  whether  to 
disseminate  the  results  and — if  the 
results  are  to  be  released — who 
determines  the  content  and  presentation 
of  the  dissemination,  then  the  agency 
has  not  "sponsored"  the  dissemination 
even  though  it  has  funded  the  research 
and  even  if  the  Federal  agency  retains 
ownership  or  other  intellectual  property 
rights  because  the  Federal  government 
paid  for  the  research.  To  avoid 
confusion  regarding  whether  the  agency 
is  sponsoring  the  dissemination,  the 
researcher  should  include  an 


appropriate  disclaimer  in  the 
publication  or  speech  to  the  effect  that 
the  "views  are  mine,  and  do  not 
necessarily  reflect  the  view"  of  the 
agency.  On  the  other  hand,  subsequent 
agency  dissemination  of  such 
information  requires  that  the 
information  adhere  to  the  agency's 
information  quality  guidelines.  In  sum, 
these  guidelines  govern  an  agency's 
dissemination  of  information,  but 
generally  do  not  govern  a  third-party's 
dissemination  of  information  (the 
exception  being  where  the  agency  is 
essentially  using  the  third-party  to 
disseminate  information  on  the  agency's 
behalf).  Agencies,  particularly  those  that 
fund  scientific  research,  are  encouraged 
to  clarify  the  applicability  of  these 
guidelines  to  the  various  types  of 
information  they  and  their  employees 
and  grantees  disseminate. 

Paragraph  V.8  also  states  that  the 
definition  of  "dissemination"  does  iiot 
include"*  *  *  distribution  limited  to 
correspondence  with  individuals  or 
persons,  press  releases,  archival  records, 
public  filings,  subpoenas  or  adjudicative 
processes."  The  exemption  fit)m  the 
definition  of  "dissemination"  for 
"adjudicative  processes"  is  intended  to 
exclude,  fixim  the  scope  of  these 
guidelines,  the  findings  and 
determinations  that  an  agency  makes  in 
the  course  of  adjudications  involving 
specific  parties.  There  are  well- 
established  procedural  safeguards  and 
rights  to  address  the  quality  of 
adjudicatory  decisions  and  to  provide 
persons  with  an  opportunity  to  contest 
decisions.  These  guidelines  do  not 
impose  any  additional  requirements  on 
agencies  during  adjudicative 
proceedings  and  do  not  provide  parties 
to  such  adjudicative  proceedings  any 
additional  rights  of  challenge  or  appeal. 

The  Presumption  Favoring  Peer- 
Reviewed  Information.  As  a  general 
matter,  in  the  scientific  and  research 
context,  we  regard  technical  information 
that  has  been  subjected  to  formal, 
independent,  external  peer  review  as 
presumptively  objective.  As  the 
guidelines  state  in  paragraph  V.3.b.i:  "If 
data  and  analytic  results  have  been 
subjected  to  formal,  independent, 
external  peer  review,  the  information 
may  generally  be  presumed  to  be  of 
acceptable  objectivity."  An  example  of  a 
formal,  independent,  external  peer 
review  is  the  review  process  used  by 
scientific  journals. 

Most  comments  approved  of  the 
prominent  role  that  peer  review  plays  in 
the  OMB  guidelines.  Some  comments 
contended  that  peer  review  was  not 
accepted  as  a  universal  standard  that 
incorporates  an  established,  practiced, 
and  sufficient  level  of  objectively.  Other 
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comments  stated  that  the  guidelines 
wo\dd  be  better  clarified  by  making  peer 
review  one  of  several  factors  that  an 
agency  should  consider  in  assessing  the 
objectivity  (and  quality  in  general)  of 
original  research.  In  addition,  several 
comments  noted  that  peer  review  does 
not  establish  whether  analytic  results 
are  capable  of  being  substantially 
reproduced.  In  light  of  the  comments, 
the  final  guidelines  in  new  paragraph 
V.3.b.i  qualify  the  presumption  in  favor 
of  peer-reviewed  information  as  follows: 
"However,  this  presiunption  is 
rebuttable  based  on  a  persuasive 
showing  by  the  petitioner  in  a  particular 
instance." 

We  believe  that  transparency  is 
important  for  peer  review,  and  these 
guidelines  set  minimum  standards  for 
the  transparency  of  agency-sponsored 
peer  review.  As  we  state  in  new 
paragraph  V.3.b.i:  "If  data  and  analytic 
results  have  been  subjected  to  formal, 
independent,  external  peer  review,  the 
information  may  generally  be  presumed 
to  be  of  acceptable  objectivity.  However, 
this  presiunption  is  rebuttable  based  on 
a  persuasive  showing  by  the  petitioner 
in  particular  instance.  If  agency- 
sponsored  peer  review  is  employed  to 
help  satisfy  the  objectively  standard,  the 
review  process  employed  shall  meet  the 
general  criteria  for  competent  and 
credible  peer  review  recommended  by 
OMB-OIRA  to  the  Presid«nt's 
Management  Council  (9/20/01)  (http:// 
www.whitehouse.gov/omb/inforeg/ 
oira_review-process.html),  namely,  'that 
(a)  peer  reviewers  be  selected  primarily 
on  the  basis  of  necessary  technical 
expertise,  (b)  peer  reviewers  be  expected 
to  disclosed  to  agencies  prior  technical/ 
policy  positions  they  may  have  taken  on 
the  issues  at  hand,  (c)  peer  reviewers  be 
expected  to  disclose  to  agencies  their 
sources  of  personal  and  institutional 
funding  (private  or  public  sector),  and 
(d)  peer  reviews  be  conducted  in  an 
open  and  rigorous  manner.' " 

The  importance  of  these  general 
criteria  for  competent  and  credible  peer 
review  has  been  supported  by  a  number 
of  expert  bodies.  For  example,  "the 
work  of  fully  competent  peer-review 
panels  can  be  imdermined  by 
allegations  of  conflict  of  interest  and 
bias.  Therefore,  the  best  interests  of  the 
Board  are  served  by  effective  policies 
and  procediires  regarding  potential 
conflicts  of  interest,  impartiality,  and 
panel  balance."  (EPA's  Science  Advisory 
Board  Panels:  Improved  Policies  and 
Procedures^Needed  to  Ensure 
Independence  and  Balance,  GAO-01- 
536,  General  Accoimting  Office, 
Washington.  DC.  June  2001.  page  19.) 
As  anodler  example,  "risk  analyses 
should  be  peer-reviewed  and 


accessible — both  physically  and 
intellectually — so  that  decision-makers 
at  all  levels  will  be  able  to  respond 
critically  to  risk  characterizations.  The 
intensity  of  the  peer  reviews  should  be 
commensurate  with  the  significance  of 
the  risk  or  its  management 
implications."  (Setting  Priorities, 
Getting  Results:  A  New  Direction  for 
EPA,  Siunmary  Report,  National 
Academy  of  Public  Administration, 
Washington,  DC,  April  1995,  page  23.) 

These  criteria  for  peer  reviewers  are 
generally  consistent  with  the  practices 
now  followed  by  the  National  Research 
Coimcil  of  the  National  Academy  of 
Sciences.  In  considering  these  criteria 
for  peer  reviewers,  we  note  that  there 
are  many  types  of  peer  reviews  and  that 
agency  guidelines  concerning  the  use  of 
peer  review  should  tailor  the  rigor  of 
peer  review  to  the  importance  of  the 
information  involved.  More  generally, 
agencies  should  define  their  peer-review 
standards  in  appropriate  ways,  given  the 
nature  and  importance  of  the 
information  they  disseminate. 

Is  Journal  Peer  Review  Always 
Sufficient?  Some  comments  argued  that 
journal  peer  review  should  be  adequate 
to  demonstrate  quality,  even  for 
influential  information  that  can  be 
expected  to  have  major  effects  or  public 
policy.  OMB  believes  that  this  position 
overstates  the  effectiveness  of  journal 
peer  review  as  a  quality-control 
mechanism. 

Although  joiunal  peer  review  is 
clearly  valuable,  there  are  cases  where 
flawed  science  has  been  published  in 
respected  joiunals.  For  example,  the 
NIH  Office  of  Research  Integrity  recently 
reported  the  foUovdng  case  regarding 
environmental  health  research: 

"Based  on  the  report  of  an  investigation 
conducted  by  [XX]  University,  dated  July  16, 
1999,  and  additional  analysis  conducted  by 
ORI  in  its  oversight  review,  the  US  Public 
Health  Service  foimd  that  Dr.  [X]  engaged  in 
scientific  misconduct.  Dr.  [X]  committed 
scientific  misconduct  by  intentionally 
falsifying  the  research  results  pubUshed  in 
the  journal  SCIENCE  and  by  providing 
falsified  and  fabricated  materials  to 
investigating  officials  at  (XXj  University  in 
response  to  a  request  for  original  data  to 
support  the  research  results  and  conclusions 
report  Hi  the  SCIENCE  paper.  In  addition, 
PHS  finds  that  there  is  no  original  data  or 
other  corroborating  evidence  to  support  the 
research  results  and  conclusions  reported  in 
the  SCIENCE  paper  as  whole."  (66  FR  52137, 
October  12,  2001). 

Although  such  cases  of  falsification 
are  presumably  rare,  there  is  a 
significance  scholarly  literature 
documenting  quahty  problems  with 
articles  published  in  peer-reviewed 
research.  "In  a  [peer-reviewed]  meta- 
analysis that  stirprised  many — and  some 


doubt — researchers  found  little  evidence 
that  peer  review  actually  improves  the 
quality  of  research  papers."  (See,  e.g.. 
Science.  Vol.  293,  page  2187  (September 
21,  2001.))  In  part  for  this  reason,  many 
agencies  have  already  adopted  peer 
review  and  science  advisory  practices 
that  go  beyond  journal  peer  review.  See, 
e.g.,  Sheila  Jasanoff,  The  Fifth  Branch: 
Science  Advisers  as  Policy  Makers, 
Cambridge,  MA,  Harvard  University 
Press,  1990;  Mark  R.  Powell,  Science  at 
EPA:  Information  in  the  Regulatory 
Process.  Resources  for  the  Future, 
Washington,  DC,  1999,  pages  138-139; 
151-153;  Implementation  of  the 
Environmental  Protection  Agency's  Peer 
Review  Program:  An  SAB  Evaluation  of 
Three  Reviews,  EPA-SAB-RSAC-01- 
009,  A  Review  of  the  Research  Strategies 
Advisory  Committee  (RSAC)  of  the  EPA 
Science  Advisory  Board  (SAB), 
Washington,  DC,  September  26,  2001. 
For  information  likely  to  have  an 
important  public  pdlicy  or  private  sector 
impact,  OMB  believes  that  additional 
quality  checks  beyond  peer  review  are 
appropriate. 

Definition  of  "Influential".  OMB 
guidelines  apply  stricter  quality 
standards  to  the  dissemination  of 
information  that  is  considered 
"influential."  Comments  noted  that  the 
breadth  of  the  definition  of  "influential" 
in  interim  final  paragraph  V.9  reqtures 
much  speculation  on  the  part  of 
agencies. 

We  believe  that  this  criticism  has 
merit  and  have  therefore  narrowed  the 
definition.  In  this  narrower  definition, 
"influential",  when  used  in  the  phrase 
"influential  scientific,  financial,  or 
statistical  information",  is  amended  to 
mean  that  "the  agency  can  reasonably 
determine  that  dissemination  of  the 
information  will  have  or  does  have  a 
clear  and  substantial  impact  on 
important  public  policies  or  important 
private  sector  decisions."  The  intent  of 
the  new  phrase  "clear  and  substantial" 
is  to  reduce  the  need  for  speculation  on 
the  part  of  agencies.  We  added  the 
present  tense — "or  does  have" — to  this 
narrower  definition  because  on 
occasion,  an  information  dissemination 
may  occur  simultaneously  with  a 
particular  policy  change.  In  response  to 
a  public  comment,  we  added  an  explicit 
reference  to  "financial"  informaition  as 
consistent  with  oiv  original  intent. 

Given  the  differences  in  the  many 
Federal  agencies  covered  by  these 
guidelines,  and  the  differences  in  the 
nature  of  the  information,  they 
disseminate,  we  also  believe  it  will  be 
helpful  if  agencies  elaborate  on  this 
definition  of  "influential"  in  the  context 
of  their  missions  and  duties,  with  due 
consideration  of  the  nature  of  the 
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information  they  disseminate.  As  we 
state  in  amended  paragraph  V.9,  "Each 
agency  is  authorized  to  define 
'iafluential'  in  ways  appropriate  for  it 
given  the  natiue  and  multiplicity  of 
issues  for  which  the  agency  is 
responsible."  » 

Reproducibility.  As  we  state  in  new 
paragraph  V.3.b.ii:  "If  an  agency  is 
responsible  for  disseminating  influential 
scientific,  financial,  or  statistical 
information,  agency  guidelines  shall 
include  a  high  degree  of  transparency 
about  data  and  methods  to  facilitate  the 
reproducibility  of  such  information  by 
qualified  third  parties."  OMB  believes 
that  a  reproducibility  standard  is 
practical  and  appropriate  for 
information  that  is  considered 
"influential",  as  defined  in  paragraph 
V.9 — that  "will  have  or  does  have  a 
clear  and  substantial  impact  on 
important  public  policies  or  important 
private  sector  decisions."  The 
reproducibility  standard  appUcable  to 
influential  scientific,  financial,  or 
statistical  information  is  intended  to 
ensure  that  information  disseminated  by 
agencies  is  sufficiently  transparent  in 
terms  of  data  and  methods  of  analysis 
that  it  would  be  feasible  for  a  replication 
to  be  conducted.  The  fact  that  the  use 
of  original  and  supporting  data  and 
analytic  results  have  been  deemed 
"defensible"  by  peer-review  procedures 
does  not  necessarily  imply  that  the 
results  are  transparent  and  repUcable. 

Reproducibility  of  Original  and 
Supporting  Data.  Several  of  the 
comments  objected  to  the  exclusion  of 
original  and  supporting  data  from  the 
reproducibility  requirements. 
Comments  instead  suggested  that  OMB 
should  apply  the  reproducibility 
standard  to  original  data,  and  that  OMB 
should  provide  flexibility  to  the 
agencies  in  determining  what 
constitutes  "original  and  supporting"  ' 
data.  OMB  agrees  and  asks  that  agencies 
consider,  in  developing  their  own 
guidelines,  which  categories  of  original 
and  supporting  data  should  be  subject  to 
the  reproducibility  standard  and  which 
should  not.  To  help  in  resolving  this 
issue,  we  also  ask  agencies  to  consult 
directly  with  relevant  scientific  and      . 
technical  communities  on  the  feasibility 
of  having  the  selected  categories  of 
original  and  supporting  data  subject  to 
the  reproducibility  standard.  Agencies 
are  encouraged  to  address  ethical, 
feasibility,  and  confidentiality  issues 
with  care.  As  we  state  in  new  paragraph 
V.3.b.ii.A.  "Agencies  may  identify,  in 
consultation  with  the  relevant  scientific 
and  technical  conmumities,  those 
particular  types  of  data  that  can 
practicably  be  subjected  to  a 
reproducibility  requirement,  given 


ethical,  feasibility,  or  confidentiality 
constraints."  Fiuther,  as  we  state  in  our 
expanded  definition  of 
"reproducibility"  in  paragraph  V.IO,  "If 
agencies  apply  the  reproducibility  test 
to  specific  types  of  original  or 
supporting  data,  the  associated 
guidelines  shall  provide  relevant 
definitions  of  reproducibility  (e.g. 
standards  for  replication  of  laboratory 
data)."  OMB  urges  caution  in  the 
treatment  of  original  and  supporting 
data  because  it  may  often  be  impractical 
or  even  impermissible  or  unethical  to 
apply  the  reproducibility  standard  to 
such  data.  For  example,  it  may  not  be 
ethical  to  repeat  a  "negative" 
(ineffective)  clinical  (therapeutic) 
experiment  and  it  may  not  be  feasible  to 
replicate  the  radiation  exposures 
studied  after  the  Chernobyl  accident. 
When  agencies  submit  their  draft  agency 
guidelines  for  OMB  review,  agencies 
should  include  a  description  of  the 
extent  to  which  the  reproducibility 
standard  is  applicable  and  reflect 
consultations  with  relevant  scientific 
and  technical  communities  that  were 
used  in  developing  guidelines  related  to 
applicability  of  the  reproducibility 
standard  to  original  and  supporting 
data. 

It  is  also  important  to  emphasize  that 
the  reproducibility  standard  does  not 
apply  to  all  original  and  supporting  data 
disseminated  by  agencies.  As  we  state  in 
new  paragraph  V.3.b.ii.A,  "With  regard 
to  original  and  supporting  data  related 
[to  influential  scientific,  financial,  or 
statistical  information],  agency 
guidelines  shall  not  require  that  aU 
disseminated  data  be  subjected  to  a 
reproducibility  requirement."  In 
addition,  we  encourage  agencies  to 
address  how  greater  transparency  can  be 
achieved  regarding  original  and 
supporting  data.  As  we  also  state  in  new 
paragraph  V.3.b.ii.A,  "It  is  understood 
that  reproducibility  of  data  is  an 
indication  of  transparency  about 
research  design  and  methods  and  thus 
a  replication  exercise  (i.e.,  a  new 
experiment,  test,  or  sample)  shall  not  be 
required  prior  to  each  dissemination." 
Agency  guidelines  need  to  achieve  a 
high  degree  of  transparency  about  data 
even  when  reproducibility  is  not 
required. 

Reproducibility  of  Analytic  Results. 
Many  public  comments  were  critical  of 
the  reproducibihty  standard  and 
expressed  concern  that  agencies  would 
be  required  to  reproduce  each  analytical 
restdt  before  it  is  disseminated.  While 
several  comments  commended  OMB  for 
establishing  an  appropriate  balance  in 
the  "capable  of  being  substantially 
reprbd^ced"  standard,  others 
considered  this  standard  to  be 


inherently  subjective.  There  were  also 
comments  that  suggested  the  standard 
would  cause  more  burden  for  agencies. 

It  is  no  OMB's  intent  that  each  agency 
must  reproduce  each  analytic  result 
before  it  is  disseminated.  The  purpose 
of  the  reproducibility  standard  is  to 
cultivate  a  consistent  agency 
commitment  to  transparency  about  how 
analytic  results  are  generated:  the 
specific  data  used,  the  various 
assumptions  employed,  the  specific 
analytical  methods  applied,  and  the 
statistical  procedures  employed.  If 
sufficient  transparency  is  achieved  on 
each  of  these  matters,  then  an  analytic 
result  should  meet  the  "capable  of  being 
substantially  reproduced"  standard. 

While  there  is  much  variation  in  types 
of  analytic  results,  OMB  believes  that 
reproducibility  is  a  practical  standard  to 
apply  to  most  types  of  analytic  results. 
As  we  state  in  new  paragraph  V.3.b.ii.B, 
"With  regard  to  analytic  results  related 
[to  influential  scientific,  financial,  or 
statistical  information],  agency 
guidelines  shall  generally  require 
sufficient  transparency  about  data  and 
methods  that  an  independent  reanalysis 
could  be  undertaken  by  a  qualified 
member  of  the  public.  These 
transparency  standards  apply  to  agency 
analysis  of  data  from  a  single  study  as 
well  as  to  analyses  that  combine 
information  from  multiple  studies."  We 
elaborate  upon  this  principle  in  our 
expanded  definition  of 
"reproducibility"  in  paragraph  V.IO: 
"With  respect  to  analytic  results, 
'capable  of  being  substantially 
reproduced'  means  that  independent 
analysis  of  the  original  or  supporting 
data  using  identical  methods  would 
generate  similar  analytic  results,  subject  . 
to  an  acceptable  degree  of  imprecision 
or  error." 

Even  in  a  situation  where  the  original 
and  supporting  data  are  protected  by 
confidentiality  concerns,  or  the  analytic 
computer  models  or  other  research 
methods  may  be  kept  confidential  to 
protect  intellectual  property,  it  may  still 
be  feasible  to  have  the  analytic  results 
subject  to  the  reproducibility  standard. 
For  example,  a  qualified  party, 
operating  under  the  same 
confidentiality  protections  as  the 
original  analysts,  may  be  asked  to  use 
the  same  data,  computer  model  or 
statistical  methods  to  replicate  the 
analytic  results  reported  in  the  original 
study.  See,  e.g.,  "Reanalysis  of  the 
Harvard  Six  Cities  Study  and  the 
American  Cancer  Society  Study  of 
Particulate  Air  PoUution  and  Mortality," 
A  Special  Report  of  the  Health  Effects 
Institute's  Particle  Epidemiology 
Reanalysis  Project,  Cambridge,  MA. 
2000. 


Farloral    Dooiotar /V/%1      7     Nn     R7 /ThiircHav     Tnnnarv    %     7nn7 /Mntiroc 


IITH 


374 


Federal  Register /Vol.  2.  No.  67  /  Thursday.  January  3.  2002 /Notices 


The  primary  benefit  of  public 
transparency  is  not  necessarily  that 
errors  in  analytic  results  will  be 
detected,  although  error  correction  is 
clearly  valuable.  The  more  important 
benefit  of  transparency  is  that  the  public 
will  be  able  to  assess  bow  much  an 
agency's  analytic  result  hinges  on  the 
specific  analytic  choices  made  by  the 
agency.  Concreteness  about  anal)rtic 
choices  allows,  for  example,  the 
implications  of  alternative  technical 
choices  to  be  readily  assessed.  This  type 
of  sensitivity  analysis  is  widely 
regarded  as  an  essential  feature  of  high- 
quaUty  analysis,  yet  sensitivity  analysis 
cannot  be  imdertaken  by  outside  parties 
unless  a  high  degree  of  transparency  is 
achieved.  The  OMB  guidelines  do  not 
compel  such  sensitivity  analysis  as  a 
'necessary  dimension  of  quality,  but  the 
transparency  achieved  by 
reproducibility  will  allow  the  public  to 
undertake  sensitivity  studies  of  interest. 
We  acknowledge  that  confidentiality 
concerns  will  sometimes  preclude 
public  access  as  an  approach  to 
reproducibility.  In  response  to  public 
comment,  we  have  clarified  that  such 
concerns  do  include  interests  in 
"intellectual  property."  To  ensure  that 
the  OMB  guidelines  have  sufficient 
flexibiUty  with  regard  to  analytic 
transparency,  OKffl  has,  in  new 
paragraph  V.3.b.ii.B.i,  provided  agencies 
an  alternative  approach  for  classes  or 
types  of  analytic  results  that  cannot 
practically  be  subject  to  the 
reproducibility  standard.  "Tin  those 
situations  involving  influential 
scientific,  financial,  or  statistical 
information  *  *  *  ]  making  the  data  and 
methods  publicly  available  will  assist  in 
determining  whether  analytic  results  are 
reproducible.  However,  the  objectivity 
standard  does  not  override  other 
compelling  interests  such  as  privacy, 
trade  secrets,  intellectual  property,  and 
other  confidentiality  protections.  " 
Specifically,  in  cases  where 
reproducibility  will  not  occur  due  to 
other  compelling  interests,  we  expect 
agencies  (1)  to  perform  robustness 
checks  appropriate  to  the  importance  of 
the  information  involved,  e.g., 
determining  whether  a  specific  statistic 
is  sensitive  to  the  choice  of  analytic 
method,  and,  accompanying  the 
information  disseminated,  to  dociunent 
their  efforts  to  assure  the  needed 
robustness  in  information  quality,  and 
(2)  address  in  their  guidelines  the 
degree  to  which  they  anticipate  the 
opportunity  for  reproducibility  to  be 
limited  by  the  confidentiality  of 
underlying  data.  As  we  state  in  new 
paragraph  V.3.b.ii.B.ii,  "In  situations 
where  public  access  to  date  and 


methods  will  not  occur  due  to  other 
compelling  interests,  agencies  shall 
apply  especially  rigorous  robustness 
checks  to  analytic  results  and  docimient 
what  checks  were  undertaken.  Agency 
guidelines  shall,  however,  in  all  cases, 
require  a  disclosure  of  the  specific  data 
soiu^ces  that  have  been  used  and  the 
specific  quantitative  methods  and 
assumptions  that  have  been  employed." 

Given  the  differences  in  the  many 
Federal  agencies  covered  by  tbese 
guidelines,  and  the  differences  in 
robiistness  checks  and  the  level  of  detail 
for  dociunentation  thereof  that  might  be 
appropriate  for  different  agencies,  we 
also  believe  it  will  helpful  if  agencies 
elaborate  on  these  matters  in  the  context 
of  their  missions  and  duties,  with  due 
consideration  of  the  nature  of  the 
information  they  disseminate.  As  we 
state  in  new  paragraph  V.3.b.ii.B.ii. 
"Each  agency  is  authorized  to  define  the 
type  of  robustness  checks,  and  the  level 
of  detail  for  documentation  thereof,  in 
ways  appropriate  for  it  given  the  nature 
and  multiplicity  of  issues  for  which  the 
agency  is  responsible." 

We  leave  the  determination  of  the 
appropriate  degree  of  rigor  to  the 
discretion  of  agencies  and  the  relevant 
scientific  and  technical  communities 
that  work  with  the  agencies.  We  do, 
however,  estabUsh  a  general  standard 
for  the  appropriate  degree  of  rigor  in  our 
expanded  definition  of 
"reproducibihty"  in  paragraph  V.IO: 
"  'Reproducibility'  means  that  the 
information  is  capable  of  being 
substantially  reproduced,  subject  to  an 
acceptable  degree  of  imprecision.  For 
information  judged  to  have  more  (less) 
important  impacts,  the  degree  of 
imprecision  that  is  tolerated  is  reduced 
(increased)."  OMB  will  review  each 
agency's  treatment  of  this  issue  when 
reviewing  the  agency  guidelines  as  a 
whole. 

Commercial  also  expressed  concerns 
regarding  interim  final  paragraph 
V.a.B.iii,  "making  the  data  and  models 
publicly  available  will  assist  in 
determining  whether  analytic  results  are 
capable  of  bieing  substantially 
reproduced,"  and  whether  it  could  be 
interpreted  to  constitute  public 
dissemination  of  these  materials, 
rendering  moot  the  reproducibihty  test 
(For  the  equivalent  provision,  see  new 
paragraph  V.S.b.ii.B.i.)  The  OMB 
guidelines  do  not  require  agencies  to 
reproduce  each  disseminated  analytic 
result  by  independent  reanalysis.  Thus, 
public  dissemination  of  data  and 
models  per  se  does  not  mean  that  the 
analytic  result  has  been  reproduced.  It 
means  only  that  the  result  should  be 
CAPABLE  of  being  reproduced.  T^e 
tiansparency  associated  with  this 


capability  of  reproduction  is  what  the  , 
OMB  guidelines  are  designed  to 
achieve. 

We  also  want  to  build  on  a  general 
observation  that  we  made  in  our  final 
guideli{}es  published  in  September 
2001.  In  those  guidelines  we  stated:  "... 
in  those  situations  involving  influential 
scientific[,  financial,]  or  statistical 
information,  the  substantial 
reproducibility  standard  is  added  as  a 
quality  standard  above  and  beyond 
some  peer  review  quality  standards"  (66 
FR  49722  (September  28.  2001)).  A 
hypothetical  example  may  serve  to 
illustrate  this  point.  Assume  that  two 
Federal  agencies  initiated  or  sponsored 
the  dissemination  of  five  scientific 
studies  after  October  1.  2002  (see 
paragraph  in.4)  that  were,  before 
dissemination,  subjected  to  formal, 
independent,  external  peer  review,  i.e., 
that  met  the  presiunptive  standard  for 
"objectivity"  under  paragraph  V.S.b.i. 
Further  assume,  at  the  time  of 
dissemination,  that  neither  agency 
refisonably  expected  that  the 
dissemination  of  any  of  these  studies 
would  have  "a  clear  and  substantial 
impact"  on  important  public  poUcies. 
i.e.,  that  these  studies  were  not 
considered  "influential"  imder 
paragraph  V.9,  and  thus  not  subject  to 
the  reproducibility  standards  in 
paragraphs  V.3.b.ii.A  or  B.  Then 
assume,  two  years  later,  in  2005,  that 
one  of  the  agencies  decides  to  issue  an 
important  and  far-reaching  regulation 
ba^d  clearly  and  substantially  on  the 
agency's  evaluation  of  the  analytic 
results  set  forth  in  these  five  studies  and 
that  such  agency  reUance  on  these  five 
studies  as  published  in  the  agency's 
notice  of  proposed  rulemaking  would 
constitute  dissemination  of  these  five 
studies.  These  guidelines  would  require 
the  rulemaking  agency,  prior  to 
publishing  the  notice  of  proposed 
rulemaking,  to  evaluate  these  five 
studies  to  determine  if  the  analytic 
results  stated  therein  would  meet  the 
"capable  of  being  substantially 
reproduced"  standards  in  paragraph 
V.3.b.ii.B  ^d,  if  necessary,  related 
standards  governing  original  and 
supporting  data  in  paragraph  V.3.b.ii.A. 
If  Uie  agency  were  to  decide  that  any  of 
the  five  studies  would  not  meet  the 
reproducibility  standard,  the  agency 
may  still  rely  on  them  but  only  if  they 
satisfy  the  transparency  standard  and — 
as  appUcable — ^the  disclosure  of 
robustness  checks  required  by  these 
guidelines.  Otherwise,  the  agency 
should  not  disseminate  any  of  the 
studies  that  did  not  meet  the  applicable 
standards  in  the  guidelines  at  die  time 
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it  publishes  the  notice  of  proposed 
rulemaking. 

Some  comments  suggested  that  OMB 
consider  replacing  the  reproducibility 
standard  with  a  standard  concerning 
"confirmation"  of  results  for  influential 
scientific  and  statistical  information. 
Although  we  encourage  agencies  to 
consider  "confirmation"  as  a  relevant 
standard — at  least  in  some  cases — for 
assessing  the  objectivity  of  original  and 
supporting  data,  we  believe  that 
"confirmation"  is  too  stringent  a 
standard  to  apply  to  anal)rtic  results. 
Often  the  regulatory  impact  analysis 
prepared  by  an  agency  for  a  major  rule, 
for  example,  will  be  the  only  formal 
analysis  of  an  important  subject.  It 
would  be  unlikely  that  the  results  of  the 
regulatory  impact  analysis  had  already 
been  confirmed  by  other  analyses.  The 
"capable  of  being  substantially 
reproduced"  standard  is  less  stringent 
than  a  "confirmation"  standard  because 
it  simply  requires  that  an  agency's 
analysis  be  sufficiently  transparent  that 
another  qualified  party  could  replicate  it 
through  reanalysis. 

Health,  Safety,  and  Environmental 
Information.  We  note,  in  the  scientffic 
context,  that  in  1996  the  Congress,  for 
health  decisions  under  the  Safe 
Drinking  Water  Act,  adopted  a  basic 
standard  of  quality  for  the  use  of  science 
in  agency  decisionmaking.  Under  42 
U.S.C.  300g-l(b)(3)(A),  an  agency  is 
directed,  "to  the  degree  that  an  Agency 
action  is  based  on  science,"  to  use  "(i) 
the  best  available,  peer-reviewed 
science  and  supporting  studies 
conducted  in  accordance  with  sound 
and  objective  scientific  practices;  and 
(ii)  data  collected  by  accepted  methods 
or  best  available  methods  (if  the 
reliabihty  of  the  method  and  the  natiue 
of  the  decision  justifies  use  of  the 
data)." 

We  further  note  that  in  the  1996 
amendments  to  the  Safe  Drinking  Water 
Act.  Congress  adopted  a  basic  quaUty 
standard  for  the  dissemination  of  public 
information  about  risks  of  adverse 
health  effects.  Und«r  42  U.S.C.  300g- 
1(b)(3)(B),  the  agency  is  directed,  "to 
ensure  that  the  presentation  of 
information  [risk]  effects  is 
comprehensive,  informative,  and 
understandable."  The  agency  is  further 
directed,  "in  a  document  made  available 
to  the  public  in  support  of  a  regulation 
[to]  specify,  to  the  extent  practicable — 
(i)  each  population  addressed  by  any 
estimate  [of  applic^le  risk  effects];  (ii) 
the  esqtected  r^  or  central  estimate  of 
risk  for  the  specific  populations 
[affected];  (ui)  each  appropriate  upper- 
bound  or  lower-bound  estimate  of  risk; 
(iv)  each  significant  imoertainty 
identified  in  the  process  of  die 


assessment  of  [risk]  effects  and  the 
studies  that  would  assist  in  resolving 
the  uncertainty;  and  (v)  peer-reviewed 
studies  known  to  the  [agency]  that 
support,  are  directly  relevant  to,  or  fail 
to  support  any  estimate  of  [risk]  effects 
and  Uie  methodology  used  to  reconcile 
inconsistencies  in  the  scientific  data." 

As  suggested  in  several  comments,  we 
have  included  these  congressional 
standards  directly  in  new  paragraph 
V.3.b.ii.C,  and  made  them  appUcable  to 
the  information  disseminated  by  all  the 
agencies  subject  to  these  guidelines: 
"With  regard  to  analysis  of  risks  to 
human  health,  safety  and  the 
environment  maintained  or 
disseminated  by  the  agencies,  agencies 
shall  either  adopt  or  adapt  the  quality 
principles  applied  by  Congress  to  risk 
information  used  and  disseminated 
pursuant  to  the  Safe  Drinking  Water  Act 
Amendments  of  1996  (42  U.S.C.  300g- 
l(b)(a)(A)  &  (B))."  The  word  "adapt"  is 
intended  to  provide  agencies  flexibility 
in  applying  these  principles  to  various 
types  of  risk  assessment. 

Comments  also  argued  that  the 
continued  flow  of  vital  information  from 
agencies  responsible  for  disseminating 
health  and  medical  information  to 
medical  providers,  patients,  and  tbe 
public  may  be  disrupted  due  to  these 
peer  review  and  reproducibility 
standards.  OMB  responded  by  adding  to 
new  paragraph  V.S.ii.C:  "Agencies 
responsible  for  dissemination  of  vital 
health  and  medical  information  shall 
interpret  the  reproducibility  and  peer- 
review  standards  in  a  manner 
appropriate  to  assuring  the  timely  flow 
of  vitsd  information  finm  agencies  to 
medical  providers,  patients,  health 
agencies,  and  the  public.  Information 
quality  standards  may  be  waived 
temporarily  by  agencies  under  urgent 
situations  {e.g.,  imminent  threats  to 
public  health  or  homeland  security)  in 
accordance  with  the  latitude  specified 
in  agency-specific  guidelines." 

Administrative  Correction 
Mechanisms.  In  addition  to  conunenting 
on  the  substantive  standards  in  these 
guidelines,  many  of  the  comments  noted 
that  the  OMB  guidelines  on  the 
administrative  correction  of  information 
do  not  specify  a  time  period  in  which 
the  agency  investigation  and  response 
must  be  made.  OMB  has  added  die 
following  new  paragraph  III.3.i  to  direct 
agencies  to  specify  appropriate  time 
periods  in  which  the  investigation  and 
response  need  to  be  made.  "Agencies 
shtdl  specify  tqiproprisle  time  periods 
for  agency  decisions  on  whether  and 
how  to  correct  the  information,  and 
agencies  shall  notify  the  affected 
persons  of  the  corrections  made." 


Several  comments  stated  that  the 
OMB  guidelines  needed  to  direct 
agencies  to  consider  incorporating  an 
administrative  appeal  process  into  their 
administrative  mechanisms  for  the 
correction  of  information.  OMB  agreed, 
and  added  the  following  new  paragraph 
III.3.ii:  "If  the  person  who  requested  the 
correction  does  not  agree  with  the 
agency's  decision  (including  the 
corrective  action,  if  any),  the  person 
may  file  for  reconsideration  within  the 
agency.  The  agency  shall  establish  an 
administrative  appeal  process  to  review 
the  agency's  initial  decision,  and  specify 
appropriate  time  limits  in  which  to 
resolve  such  requests  for 
reconsideration."  Recognizing  that 
many  agencies  already  have  a  process  in 
place  to  respond  to  public  concerns,  it 
is  not  necessarily  OMB's  intent  to 
require  these  agencies  to  estabUsh  a  new 
or  different  process.  Rather,  our  intent  is 
to  ensure  that  agency  guidelines  specify 
an  objective  administrative  appeal 
process  that,  upon  further  complaint  by 
the  affected  person,  reviews  an  agency's 
decision  to  disagree  with  the  correction 
request.  An  objective  process  wiU 
ensure  that  the  office  that  originaUy 
disseminates  the  information  does  not 
have  responsibility  for  both  the  initial 
response  and  resolution  of  a 
disagreement.  In  addition,  the  agency 
guidelines  should  specify  that  if  the 
agency  beUeves  other  agencies  may  have 
an  interest  in  the  resolution  of  any 
administrative  appeal,  the  agency 
should  consult  with  those  other 
agencies  about  their  possible  interest. 

Overall,  OMB  does  not  envision 
administrative  mechanisms  that  would 
burden  agencies  with  frivolous  claims. 
Instead,  tiie  correction  process  should 
serve  to  address  the  genuine  and  vaUd 
needs  of  the  agency  and  its  constituents 
without  disrupting  agency  processes. 
Agencies,  in  making  their  determination 
of  whether  or  not  to  correct  information, 
may  reject  claims  made  in  bad  faith  or 
widiout  justification,  and  are  required  to 
undertake  only  the  degree  of  correction 
that  they  condude  is  appropriate  for  the 
nature  and  timeliness  of  the  information 
involved,  and  explain  such  practices  in 
their  annual  fiscal  year  reports  to'OMB. 

OMS's  issuance  of  these  final 
guidelines  is  the  beginning  of  an 
evolutionary  process  that  will  include 
draft  agency  guidelines,  pubUc 
comment,  final  agency  guidelines, 
development  of  experience  with  OMB 
and  agency  guidelines,  and  continued 
refinement  of  both  OMB  and  agency 
guidelines.  Just  as  OMB  requested 
public  comment  before  issuing  these 
final  guidelines,  C^B  will  refine  these 
guidelines  as  experience  develops  and 
further  pubUc  comment  is  obtained. 
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Dated:  December  21,  2001.  | 

John  D.  Graham, 

AdministialOT.  Office  of  Information  and 
Regulatory  Affairs. 

Goideliiies  for  Ensuring  and 
Maxiinizing  the  Quality,  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  fay  Federal  Agencies 

/.  OMB  Responsibilities 

Section  515  of  the  Treasury  and 
General  Govenunent  Appropriations 
Act  for  FY2001  (Public  Law  106-554) 
'  directs  the  Office  of  Management  and 
Budget  to  issue  government-wide 
guidelines  that  provide  policy  and 
procedural  guidance  to  Federal  agencies 
for  ensuring  and  maximizing  the 
quality,  objectivity,  utility,  and  integrity 
of  information,  including  statistical 
information,  disseminated  by  Federal 
agencies. 

//.  Agency  Responsibilities 

Section  515  directs  agencies  subject  to 
the  Paperwork  Reduction  Act  (44  U.S.C. 
3502(1))  to— 

1.  Issue  their  own  information  quality 
guidelines  ensiiring  and  maximizing  the 
quality,  objectivity,  utility,  and  integrity 
of  information,  including  statistical 
information,  disseminated  by  the  agency 
no  later  than  one  year  after  the  date  of 
issuance  of  the  OMB  guidelines; 

2.  Establish  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain  correction  of 
information  maintained  and 
disseminated  by  the  agency  that  does 
not  comply  with  these  OMB  guidelines: 
and 

3.  Report  to  the  Director  of  OMB  the 
number  and  nature  of  complaints 
received  by  the  agency  regarding  agency 
compliance  with  these  OMB  guidelines 
concerning  the  quality,  objectivity, 
utility,  and  integrity  of  information  and 
how  such  complaints  were  resolved. 

m.  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectivity. 
Utility,  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies 

1.  Overall,  agencies  shall  adopt  a 
basic  standard  of  quality  (including 
objectivity,  utility,  and  integrity)  as  a 
performance  goal  and  should  take 
appropriate  steps  to  incoiporate 
information  quaUty  criteria  into  agency 
information  dissemination  practices. 
Quality  is  to  be  ensured  and  established 
at  levels  appropriate  to  the  nature  and 
timeliness  of  the  information  to  be 
disseminated.  Agencies  shall  adopt 
specific  standards  of  quality  that  are 
appropriate  for  the  various  categories  of 
information  they  disseminate. 

2.  As  a  matter  of  good  and  effective 
agency  information  resources 


management,  agencies  shall  develop  a 
process  for  reviewing  the  quality 
(including  the  objectivity,  utility,  and 
integrity)  of  information  before  it  is 
disseminated.  Agencies  shall  treat 
information  quality  as  integral  to  every 
step  of  an  agency's  development  of 
information,  including  creation, 
collection,  maintenance,  and 
dissemination.  This  process  shall  enable 
the  agency  to  substantiate  the  quality  of 
the  information  it  has  disseminated 
through  documentation  or  other  means 
appropriate  to  the  information. 

3.  To  facilitate  public  review,  agencies 
shall  establish  administrative 
mechanisms  allowing  affected  persons 
to  seek  and  obtain,  where  appropriate, 
timely  correction  of  information 
maintained  and  disseminated  by  the 
agency  that  does  not  comply  with  OMB 
or  agency  guidelines.  These 
administrative  mechanisms  shall  be 
flexible,  appropriate  to  the  natiue  and 
timeliness  of  the  disseminated        * 
information,  and  incorporated  into 
agency  information  resources 
management  and  administrative 
practices. 

i.  Agencies  shall  specify  appropriate 
time  periods  for  agency  decisions  on 
whether  and  how  to  correct  the 
information,  and  agencies  shall  notify 
the  affected  persons  of  the  corrections 

made. 

ii.  If  the  person  who  requested  the 
correction  does  not  agree  with  the 
agency's  decision  (including  the 
corrective  action,  if  any),  the  person 
may  filed  for  reconsideration  within  the 
agency.  The  agency  shall  establish  an 
administrative  appeal  process  to  review 
the  agency's  initial  decision,  and  specify 
appropriate  time  limits  in  which  to 
resolve  such  requests  for 
reconsideration. 

4.  The  Agency's  pre-dissemination 
review,  under  paragraph  III.2,  shall 
apply  to  information  that  the  agency 
first  disseminates  on  or  after  October  1 . 
2002.  The  agency's  administrative's 
mechanisms,  under  paragraph  III.3., 
shall  apply  to  information  that  the 
agency^  disseminates  on  or  after  October 
1.  2001.  regardless  of  when  the  agency 
first  disseminated  the  information. 

rv.  Agency  Reporting  Requirements 

1.  Agencies  must  designate  the  Chief 
Information  Officer  or  another  official  to 
be  responsible  for  agency  compliance 
with  these  guidelines. 

2.  The  agency  shall  respond  to 
complaints  in  a  manner  appropriate  to 
the  nature  and  extent  of  the  complaint. 
Examples  of  appropriate  responses 
include  personal  contacts  via  letter  or 
telephone,  form  letters,  press  releases  or 
mass  mailings  that  correct  a  widely 


disseminated  error  or  address  or 
frequently  raised  complaint. 

3.  Each  agency  must  prepare  a  draft 
report,  no  later  than  April  1,  2002, 
providing  the  agency's  information 
quality  guidelines  and  explaining  how 
such  guidelines  will  ensiu-e  and 
maximize  the  quality,  objectivity, 
utility,  and  integrity  of  information, 
including  statistical  information, 
disseminated  by  the  agency.  This  report 
must  also  detail  the  administrative 
mechanisms  developed  by  that  agency 
to  allow  affected  persons  to  seek  and 
obtain  appropriate  correction  of 
information  maintained  and 
disseminated  by  the  agency  that  does 
not  comply  with  the  OMB  or  the  agency 
guidelines. 

4.  The  agency  must  publish  a  notice 
of  availability  of  this  thaft  report  in  the 
Federal  Register,  and  post  this  report  on 
the  agency's  website,  to  provide  an 
opportunity  for  public  comment. 

5.  Upon  consideration  of  public 
comment  and  after  appropriate  revision, 
the  agency  must  submit  this  draft  report 
to  the  OMB  for  review  regarding 
consistency  with  these  OMB  guidelines 
no  later  than  July  1,  2001.  Upon 
completion  of  that  OMB  review  and 
completion  of  this  report,  agencies  must 
publish  notice  of  the  availability  of  this 
report  in  its  final  form  in  the  Federal 
Register,  and  post  this  report  on  the 
agency's  web  site  no  later  than  October 
1,  2002. 

6.  On  an  annual  fiscal-year  basis,  each 
agency  must  subinit  a  report  to  the 
Director  of  OMB  providing  information 
(both  quantitative  and  qualitative, 
where  appropriate)  on  the  niunber  and 
nature  of  complaints  received  by  the 
agency  regarding  agency  compliance 
with  these  OMB  guidelines  and  how 
such  complaints  were  resolved. 
Agencies  must  submit  these  reports  no 
later  than  January  1  of  each  following 
year,  wdth  the  first  report  due  January  1, 
2004. 

V.  Definitions 

1.  "Quality"  is  an  encompassing  term 
comprising  utility,  objectivity,  and 
integrity.  Therefore,  the  guidelines 
sometimes  refer  to  these  four  statutory 
terms,  collectively,  as  "quality." 

2.  "Utility"  refers  to  the  usefulness  of 
the  information  to  its  intended  users, 
including  the  public.  In  assessing  the 
usefulness  of  information  that  the 
agency  disseminates  to  the  public,  the 
agency  needs  to  reconsider  the  uses  of 
the  information  not  only  from 
perspective  of  the  agency  but  also  from 
the  perspective  of  the  public.  As  a 
result,  when  transparency  of 
information  is  relevant  for  assessing  the 
information's  usefulness  from  the 
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public's  perspective,  the  agency  must 
take  care  to  ensure  that  transparency  has 
been  addressed  in  its  review  of  the 
information. 

3.  "Objectivity"  involves  two  distinct 
elements,  presentations  and  substance. 

a.  "Objectivity"  includes  whether 
disseminated  ii^ormation  is  being 
presented  in  an  accurate,  clear, 
complete,  and  imbiased  manner.  This 
involves  whether  the  information  is 
presented  within  a  proper  context. 
Sometimes,  in  disseminating  certain 
types  of  information  to  the  public,  other 
information  must  also  be  disseminated 
in  order  to  ensiue  an  acciuate,  clear, 
complete,  and  unbiased  presentation. 
Also,  the  agency  needs  to  identify  the 
sources  of  the  disseminated  information 
(to  the  extent  possible,  consistent  with 
confidentiality  protections)  and,  in  a 
specific,  financial,  or  statistical  context, 
the  supporting  data  and  models,  so  that 
the  public  can  assess  for  itself  whether 
there  may  be  some  reason  to  question 
the  objectivity  of  the  soiuces.  Where 
appropriate,  data  should  have  full, 
accurate,  transparent  documentation, 
and  error  soiut:es  affecting  data  quality 
should  be  identified  and  disclosed  to 
users. 

b.  In  addition,  "objectivity"  involves 
a  focus  on  ensiuing  accurate,  reliable, ' 
and  imbiased  information.  In  a 
scientific,  financial,  or  statistical 
context,  the  original  and  supporting 
data  shall  be  generated,  and  die  anadytic 
results  shall  be  developed,  using  soimd 
statistical  and  research  methods. 

i.  If  data  and  analytic  residts  have 
been  subjected  to  formal,  independent, 
external  peer  review,  the  information 
may  generally  be  presiuned  to  be  of 
acceptable  objectivity.  However,  this 
presiunption  is  rebuttable  based  on  a 
persuasive  showing  by  the  petitioner  in 
a  particular  instance.  If  agency- 
sponsored  peer  review  is  employed  to 
help  satisfy  the  objectivity  standard,  the 
review  process  employed  shall  meet  the 
general  criteria  for  competent  and 
credible  peer  review  recommended  by 
OMB-OIRA  to  the  President's     - 
Management  Council  (9/20/01)  (http:// 
www.whitehou8e.gov/omb/inforeg/ 
oira_review-proce8S.html),  namely, 
"that  (a)  peer  reviewers  be  selected 
primarily  on  the  basis  of  necessary 
technical  expertise,  (b)  peer  reviewers 
be  expected  to  disclose  to  agencies  prior 
technical/policy  positions  they  may 
have  taken  on  the  issues  at  hand,  (c) 
peer  reviewers  be  expected  to  disclose 
to  agencies  their  sources  of  personal  and 
institutional  funding  (private  or  public 
sector),  and  (d)  peer  reviews  be 
conducted  in  an  open  and  vigorous 
manner." 


ii.  If  an  agency  is  response  for 
disseminating  influential  scientific, 
financial,  or  statistical  information, 
agency  guidelines  shall  include  a  high 
degree  of  transparency  about  data  and 
methods  to  facilitate  the  reproducibility 
of  such  information  by  qualified  third 
parties. 

A.  With  regard  to  original  and 
supporting  data  related  thereto,  agency 
guidelines  shall  not  require  that  all 
disseminated  data  be  subjected  to  a 
reproducibility  requirement.  Agencies 
may  identify,  in  consultation  with  the 
relevant  scientific  and  technical 
communities,  those  particular  types  of 
data  that  can  practicable  be  subjected  to 
a  reproducibility  requirement,  given 
ethical,  feasibilify,  or  confidentiality 
constraints.  It  is  imderstood  that 
reproducibility  of  data  is  an  indication 
of  transparency  about  research  design 
and  methods  and  thus  a  replication 
exercise  (i.e.,  a  new  experiment,  test,  or 
sample)  shall  not  be  required  prior  to 
each  dissemination. 

B.  With  regard  to  analjrtic  results 
related  thereto,  agency  guidelines  shall 
generally  require  sufficient  transparency 
about  data  and  methods  that  an 
independent  reanalysis  could  be 
undertaken  by  a  qualified  member  of  the 
public.  These  transparency  standards 
apply  to  agency  analysis  of  data  from  a 
single  study  as  well  as  to  analyses  that 
combine  iMormation  from  multiple 
studies. 

i.  Making  the  data  and  methods 
publicly  available  will  assist  in 
determining  whether  analytic  resiUts  are 
reproducible.  However,  the  objectivity 
standard  does  not  override  other 
compelling  interests  such  as  privacy, 
trade  secrets,  intellectual  property,  and 
other  confidentiality  protections. 

ii.  In  situations  where  public  access  to 
data  and  methods  will  not  occur  due  to 
other  compelling  interests,  agencies 
shall  apply  especially  rigorous 
robustness  checks  to  analytic  results 
and  document  what  checks  were 
undertaken.  Agency  guidelines  shall, 
however,  in  all  cases,  require  a 
disclosure  of  the  specific  data  sources 
that  have  been  used  and  the  specific 
quantitative  methods  and  assumptions 
that  have  been  employed.  Each  agency 
is  authorized  to  define  the  type  of 
robustness  checks,  and  the  level  of 
detail  for  docimientation  thereof,  in 
ways  appropriate  for  it  given  the  nature 
and  multipUcify  of  issues  for  such  the 
agency  is  responsible. 

C.  With  regard  to  analysis  of  risks  to 
hiunan  heal^,  safety  and  the 
environment  maintained  or    . 
disseminated  by  the  agencies,  agencies 
shall  either  adopt  or  adapt  the  equality 
principles  applied  by  Congress  to  risk 


information  used  and  disseminated 
pursuant  to  the  Safe  Drinking  Water  Act 
Amendments  of  1996  (42  U;S.C.  300g- 
1(b)(3)(A)  &  (B)).  Agencies  responsible 
for  dissemination  of  vital  health  and 
medical  information  shall  interpret  the 
reproducibility  and  peer-review 
standards  in  a  manner  appropriate  to 
assuring  the  timely  flow  of  vital 
information  from  agencies  to  medical 
providers,  patients,  health  agencies,  and 
the  public.  Information  quality 
standards  may  be  waived  temporarily  by 
agencies  under  urgent  situations  [e.g., 
imminent  threats  to  public  health  or 
homeland  security)  in  accordance  with 
the  latitude  specified  in  agency-specific 
guidelines. 

4.  "Integrity"  refers  to  the  seciuity  of 
information — protection  of  the 
information  from  imauthorized  access 
or  revision,  to  ensure  that  the 
information  is  not  compromised 
through  corruption  or  falsification. 

5.  "Information"  means  any 
communication  or  representation  of 
knowledge  such  as  facts  or  data,  in  any 
mediiun  or  form,  including  textual, 
numerical,  graphic,  cartographic, 
narrative,  or  audiovisual  forms.  This 
definition  includes  information  that  an 
agency  disseminates  bom  a  web  page, 
but  does  not  include  the  provision  of 
hyperlinks  to  information  that  others 
disseminate.  This  definition  does  not 
include  opinions,  where  the  agency's 
presentation  makes  it  clear  that  what  is 
being  offered  is  someone's  opinion 
rather  than  fact  or  the  agency's  views. 

6.  "Government  information"  means 
information  created,  collected, 
processed,  disseminated,  or  disposed  of 
by  or  for  the  Federal  Government. 

7.  "Information  dissemination 
product"  means  any  books,  paper,  map, 
machine-readable  material,  audiovisual 
production,  or  other  documentary 
material,  regardless  of  physical  form  or 
characteristic,  an  agency  disseminates  to 
the  public.  This  definition  includes  any 
electronic  dociunent,  CD-ROM,  or  web 
page. 

8.  "Dissemination"  means  agency 
initiated  or  sponsored  distribution  of 
information  to  the  public  (see  5  CFR 
1320.3(d)  (definition  of  "Conduct  or 
Sponsor")).  Dissemination  does  not 
include  distribution  limited  to 
government  employees  or  agency 
contractors  or  grantees;  intra-  or  inter- 
agency use  or  sharing  of  government 
information;  and  responses  to  requests 
for  agency  records  under  the  Freedom  of 
Information  Act,  the  Privacy  Act.  the 
Federal  Advisory  Committee  Act  or 
other  similar  law.  This  definition  also 
does  not  include  distribution  limited  to 
correspondence  with  individuals  or 
persons,  press  releases,  archival  records, 
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public  filings,  subpoenas  or  adjudicative 
processes. 

9.  "Influential",  when  used  in  the 
phrase  "influential  scientific,  financial, 
or  statistical  information",  means  that 
the  agency  can  reasonably  determine 
that  ^ssemination  of  the  information 
will  have  or  does  have  a  clear  and 
substantial  impact  on  important  public 
policies  or  important  private  sector 
decisions.  Each  agency  is  authorized  to 
define  "influentid"  in  ways  appropriate 
for  it  given  the  nature  and  multiplicity 
of  issues  for  which  the  agency  is 
responsible. 

10.  "Reproducibility"  means  that  the 
information  is  capable  of  being 
substantially  reproduced,  subject  to  an 
acceptable  degree  of  imprecision.  For 
information  judged  to  have  more  (less) 
important  impacts,  the  degree  of 
imprecision  that  is  tolerate  is  reduced 
(increased).  If  agencies  apply  the 
reproducibility  test  to  specific  types  of 
original  or  supporting  data,  the 
associated  guidelines  shall  provide 
relevant  definitions  of  reproducibility 
[e.g.,  standards  for  replication  of 
laboratory  data).  With  respect  to 
analytic  results,  "capable  of  being 
substantially  reproduced"  means  that 
independent  analysis  of  the  original  or 
supporting  data  using  identical  methods 
would  generate  similar  analytic  results, 
subject  to  an  acceptable  degree  of 
imprecision  or  error. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[HbImm  No  34-45191 ;  RIe  No.  SR-CBOE- 
2fX)1-59]  j 

Self-Regulatory  Organizations;  Notice 
of  HIing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  t)y  the 
Chicago  Board  Options  Exchange, 
Incorporated  Relating  to  the 
Amendment  of  CBOE  Disciplinary 
Rules  17.9  and  17.10  and  the  Addition 
of  CBOE  Disciplinary  Rule  17.15 

IDecember  26.  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act")i  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
6,  2001,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items,  I.  n,  and  III  below,  which  Items 


have  been  prepared  by  the  CBOE.  The 
CBOE  filed  Amendment  No.  1  on 
December  17,  2001. ^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  amend  several 
provisions  of  its  disciplinary  rules  and 
add  a  new  disciplinary  rule. 

Below  is  the  text  of  the  proposed  nde 
change,  as  amended.  Proposed  new 
language  is  italicized  and  proposed 
deletions  are  in  brackets. 
*        *        *        *        * 

Chicago  Board  Options  Exchange, 
Incorporated  Rules 

Chapter  XVII— Discipline 

Rule  17.9.  Decision 

Following  a  hearing  conducted 
piu-suant  to  Rule  17.6  of  this  Chapter, 
the  Panel  shall  issue  a  decision  in 
writing,  based  solely  on  the  record, 
determining  whether  the  Respondent 
has  committed  a  violation  and  imposing 
the  sanction,  if  any,  therefor.  Where  the 
Panel  is  not  composed  of  at  least  a 
majority  of  the  members  of  the  Business 
Conduct  Committee,  its  determination 
shall  be  automatically  reviewed  by  a 
majority  of  the  Committee,  which  may 
affirm,  reverse  or  modify  in  whole  or  in 
part  or  may  remand  the  matter  for 
additional  findings  or  supplemental 
proceedings.  Such  modification  may 
include  an  increase  or  decrease  of  the 
sanction.  The  decision  shall  include  a 
statement  of  findings  and  conclusions, 
with  the  reasons  therefor,  upon  all 
material  issues  presented  on  the  record. 
Where  a  sanction  is  imposed,  the 
decision  shall  include  a  statement 
specifying  the  acts  or  practices  in  which 
the  Respondent  has  been  foimd  to  have 
engaged  and  setting  forth  the  specific 
provision  of  the  Securities  Exchange  Act 
of  1934,  as  amended,  rules  and 
regidations  promulgated  thereunder, 
constitutional  provisions,  by-laws, 
rules,  interpretations  or  resolutions  of 
the  Exchange  of  which  the  acts  are 
deemed  to  be  in  violation.  The 
Respondents  and  the  Office  of 
Enforcement  shall  be  promptly  sent  a 
copy  of  the  decision.  After  Board  review 
pursuant  to  Rule  17.10,  or  the  time  for 
such  review  has  expired,  the  decision 


>  15  U.S.C  78s(bMl)- 
2  17CFR240.19b-4. 


^  See  letter  from  Christopher  R.  Hill.  Attorney  II, 
Office  of  Enforcement.  Legal  Division.  CBOE,  to 
Sapna  Patel,  Attorney.  Division  of  Market 
Regulation,  Commission,  dated  December  13,  2001 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
CBOE  made  some  technical  corrections  to  the 
proposed  rule  text. 


will  be  considered  final,  and  the 
Exchange  shall  publish  a  summary  of 
the  decision  in  die  Exchange  Bulletin. 

Rule  17.10.  Review 

(a)(1)  Petition.  Both  t[T]he 
Respondent  and  the  Office  of 
Enforcement  shall  have  15  days  after 
service  of  notice  of  anyta]  decision 
made  pursant  to  Rule  17.9  of  this 
Chapter  to  petition  for  review  of  the 
decision  by  filing  a  copy  of  the  petition 
with  the  Secretary  of  the  Exchange 
("Secretary")  and  with  all  other  parties 
to  the  hearing  [the  Exchange's  Office  of 
Enforcement].  Such  petition  shall  be  in 
writing  and  shall  specify  the  findings 
and  conclusions  to  which  exceptions 
are  taken  together  with  reasons  for  such 
exceptions.  Any  objections  to  a  decision 
not  specified  by  written  exception  shall 
be  considered  to  have  been  abandoned. 

(2)  Written  Submissions.  Within  15 
days  after  a  [Respondent'sjpetition  for 
review  has  been  filed  with  the  Secretary 
of  the  Exchange  pursuant  to  paragraph 
.  (a)(1)  of  this  Rule,  the  other  parties  to 
the  /leoringlExchange  staff]  may  each 
submit  to  the  Secretary  a  written 
response  to  the  petition.  A  copy  of  the 
response  must  be  served  upon  the 
petitioner[Respondent].  The 
petitionei{A  Respondent]  has  15  days 
from  the  service  of  the  response  to  file 
a  reply  with  the  Secretary  and  the  other 
parties  (Office  of  Enforcement]. 

(b)  Conduct  of  Review.  The  review 
shall  be  conducted  by  the  Board  or  a 
committee  of  the  Board  composed  of  at 
least  three  Directors  whose  decision 
must  be  ratified  by  the  Board.  Any 
Director  who  participated  in  a  matter 
before  the  Business  Conduct  or  other 
Committee  may  not  participate  in  any 
review  of  that  matter  by  the  Board. 
Unless  the  Board  shall  decide  to  open 
the  record  for  the  introduction  of 
evidence  or  to  hear  argument,  such 
review  shall  be  based  solely  upon  the 
record  and  the  written  exceptions  filed 
by  the  parties.  New  issues  may  be  raised 
by  the  Board;  the  parties  to  the 
TieoringtRespondents]  shall  be  given 
notice  of  and  any  opportunity  to  address 
any  such  new  issues.  The  Board  may 
affirm,  reverse  or  modify,  in  whole  or  in 
part,  the  decision  of  the  Business 
Conduct  Committee.  Such  modification 
may  include  an  increase  or  decrease  of 
the  sanction.  The  decision  of  the  Board 
shall  be  in  writing,  shall  be  promptly 
served  on  the  Respondent  and  the 
Office  of  Enforcement,  and  shall  be 
final. 

(c)  Review  on  Motion  of  Board.  The 
Board  may  on  its  own  initiative  order 
review  of  a  decision  made  pursuant  to 
Rule  17.7  or  17.9  of  this  Chapter  within 
30  days  after  notice  of  the  decision  has 
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been  served  on  the  Respondent  and  the 
Office  of  Enforcement.  Such  review 
sheill  be  conducted  in  accordance  with 
the  procedure  set  forth  in  paragraph  (b) 
of  this  Rule, 
(d)  No  change. 

Rule  17.15.  Ex  Parte  Communications 

Members  and  persons  associated  with 
members  shall  not  make  or  knowingly 
cause  to  be  made  an  ex  parte 
communications  with  any  member  of 
the  Board  with  the  intent  to  influence 
the  outcome  of  any  pending 
investigation  or  disciplinary  proceeding. 
Members  of  the  Board  shall  not  make  a 
knowingly  cause  to  be  made  an  ex  parte 
communication  with  any  members  or 
persons  associated  with  members  with 
the  intent  to  influence  the  outcome  of 
any  pending  investigation  or 
disciplinary  proceeding.  No  violation  of 
this  Rule  shall  be  deemed  to  occur  if  the 
ex  parte  communication  deals  solely 
with  procedural  matters  rather  than  the 
merits  of  the  investigation  or 
proceeding.  ^ 

Interpretations  and  Policies: 

.01  "Ex parte  communication" means 
an  oral  or  written  communication  made 
without  notice  to  all  parties,  that  is, 
regulatory  staff  and  Subjects  of 
investigations  or  Respondents  in 
proceedings.  A  written  communication 
is  ex  parte  unless  a  copy  has  been 
previously  or  simultaneously  delivered 
to  all  interested  parties.  An  oral 
communication  is  ex  parte  unless  it  is 
made  in  the  presence  of  all  interested 
parties  except  those  who.  on  adequate 
prior  notice,  declined  to  be  present. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

1.  Purpose 

a.  Ex  Parte  Communications  With 
Board  of  Director  ("Board")  Members 
Prohibited 


Currently.  Exchange  Rule  17.4(d) 
prohibits  members  or  persons  associated 
with  members  from  making  or  causing 
ex  parte  communications  with  any 
member  of  the  Business  Conduct 
Committee  ("BBC")  concerning  the 
merits  of  any  matter  pending  under  the 
disciplinary  rules  of  the  Exchange.  This 
prohibition  is  to  eliminate  the  potentietl 
that  such  commimications  might 
somehow  influence  the  outcome  of  an 
investigation  or  enforcement  matter. 
The  Exchange  believes  that  Exchange 
disciplinary  rules  should  also  forbid  ex 
parte  communications  with  members  of 
the  Exchange  Board.  Such 
communications  are  already  prohibited 
by  other  self-regulatory  organizations.^ 
Therefore,  the  exchange  proposes  to  add 
a  new  Exchange  Rule  17.15,  "Ex  Parte 
Communications,"  which  would 
prohibit  ex  parte  communications  with 
members  of  the  Board  that  are  made 
with  the  intent  to  influence  the  outcome 
of  any  pending  investigation  or 
disciplinary  proceeding.  The  Exchange 
represents  that  proposed  Exchange  Rule 
17.15  would  expressly  create  a  safe 
harbor  for  communication  dealing 
solely  with  procedural  matters  rather 
than  the  merits  of  the  investigation  or 
proceeding.  The  text  of  the  current 
Interpretation  and  Policy  .01  to 
Exchange  Rule  17.4(d)  defining  "Ex 
Parte  Communications"  will  be 
duplicated  as  Interpretation  and  Policy 
.01  of  proposed  Exchange  Rule  17.15. 
b.  Exchange  Right  to  Appeal 
Exchange  Rule  17.10(a)  permits  a 
Respondent  in  a  disciplinary  matter  to 
appeal  a  decision  of  the  BCC  to  the 
Board,  but  does  not  grant  the  Exchange's 
Office  of  Enforcement  ("OOE")  a  similar 
right  of  appeal.  Again,  the  Exchange 
believes  diat  its  OOE  should  have  such 
a  right,  both  to  appeal  factual  findings 
that  the  OOE  thinks  may  have  been  in 
error,  as  well  as  to  appeal  disciplinary 
sanctions  that  the  OOE  deems 
insufficient.  Such  appeals  are  already 
authorized  at  other  exchanges.^ 
Therefore,  the  Exchange  proposes  to 
amend  Exchange  Rules  17.9  and  17.10 
to  give  the  OOE  and  the  Respondent 
equivalent  rights  in  the  appellate 
process. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  described  above  is 


*  See  American  Stock  Exchange  LLC  Exchange 
Disciplinary  Proceedings  Rule  11(a);  National 
Association  of  Securities  Dealers,  Inc.  ("NASD") 
Rule  9143(a):  and  Pacific  Exchange,  Inc.  Rule 
10.3(a). 

*  See  New  York  Stock  Exchange,  Inc.  Rule  476(f): 
NASD  Rule  9311;  and  Securities  Exchange  Act 
Release  No.  43554  (November  14.  2001),  65  FR 
69975  (November  21,  2001)  (File  No.  SR-Amex-00- 
22). 


consistent  with  the  provisions  of  section 
6(b)  ^  of  the  Act,  in  general,  and 
specifically  furthers  the  objectives  of 
sections  6(b)(1),'  6(b)(6),8  and  6(b)(7) » 
of  the  Act,  in  particular,  in  that  it  will 
enhance  the  ability  of  the  Exchange  to 
enforce  compliance  by  its  members  and 
persons  associated  with  its  members 
with  provisions  of  the  Act,  the  rules  and 
regulations  thereimder,  and  the  rules  of 
the  Exchange.  It  will  help  ensure  that 
members  and  persons  associated  with 
members  are  appropriately  disciplined 
when  they  violate  those  provisions. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  in  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street.  NW..  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 


» 15  U.S.C.  78f[b). 
'15  U.S.C.  78f(b)(l). 
•IS  U.S.C.  78f[b)(6). 
»15  U.S.C.  78f(b)(7). 
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Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-59  and  should  be 
submitted  by  January  24,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-76  Filed  1-2-02;  8:45  am) 
BILUNG  CODE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION  I 

piiHw  No.  34-^193;  File  No.  SR-Phlx- 
2001-118) 

Sstf-Ragutaftory  Organbations;  Notice 
of  nihng  and  Immediate  Effectiveness 
of  Propoaed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  the  Implementation  of  a  Fee 
wHh  Respect  to  Certain  Individuais 
Who  Work  on  the  Exchange's  Trading 
Floor 

December  27,  2001. 

Pursuant  to  Section  ig(b)(l)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
19,  2001,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  frtsm  interested 
persons. 

L  Self-ReguUtory  Orgaiiization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
schedule  of  dues,  fees,  and  charges  to 
adopt  a  fee  of  $25  per  month  to  be 
imposed  on  member/participant 
organizations  for  individuals  employed 
by  such  member/participant 
organizations  who  work  on  the 


Exchange's  trading  floor,  but  who  are 
not  registered  as  Exchange  members  or 
foreign  currency  options  ("FCO") 
participants.  3  The  Exchange  intends  to 
charge  member/participant 
organizations  a  $25  fee  per  month  for 
such  individuals  registered  as  of  the 
first  trading  day  of  the  month.  The 
Exchange  states  that  it  intends  to 
implement  this  fee  beginning  on  January 
1,2002." 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  the  Phlx,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  states  that  the  purpose 
of  the  proposed  rule  change  is  to  impose 
a  fee  on  Exchange  member/participant 
organizations  for  their  employees  who 
are  registered  to  be  on  the  Exchange's 
trading  floor,  but  are  not  registered  as 
members  or  FCO  participants.  The 
Exchange  states  that  this  fee  is  intended 
to  help  it  offset  the  costs  it  incurs  in 
registering  these  individuals.^ 


»oi7  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78»(b)(l). 
217CTR  240.19b-*. 


3  According  to  the  Exchange,  indi\dduals 
registered  to  be  on  the  Exchange's  trading  floor,  but 
who  are  not  registered  as  members  or  FtO 
participants,  include  trading  floor  personnel  such 
as  clerks,  interns,  stock  execution  clerks,  and  other 
associated  persons  of  meml)er/ participant 
organizations.  These  individuals  are  required  to  be 
registered  with  the  Exchange  Pursuant  to  Exchange 
.  Rule  620(b). 

*  The  Exchange  states  that  this  fee  will  be  eiigH>le 
for  the  monthly  credit  of  up  to  $1 ,000  to  be  applied 
against  certain  fees,  dues  and  charges  and  other 
amounts  owed  to  the  Exchange  by  certain  members. 
See  Securities  Exchange  Act  Release  No.  44292 
(May  11.  2001).  66  FR  27715  (May  18,  2001)  (SR- 
Phbi-2001-49). 

5  According  to  the  Exchange,  individuals  who  me 
registered  as  inactive  nominees  pursuant  to 
Exchange  By-Law  Article  XII,  Section  12-10  and 
Exchange  Rule  21  will  not  he  subject  to  the 
proposed  fee. 


(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act,^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(4),''  in  particular,  in  that  it  is  an 
equitable  allocation  of  reasonable  fees 
among  the  Exchange's  members  because 
the  member/participant  organizations 
who  pay  the  additional,  minimal 
amount  for  registering  their  employees 
incur  the  benefit  of  having  these 
employees  on  the  Exchange's  trading 
floor. 

B  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  charge  imposed 
by  the  Exchange  and,  therefore,  has 
become  effective  upon  filing  pursuant  to 
Section  19(b)(A)(ii)  of  the  Acta  and  Rule 
19b-^(f)(2)  hereunder.^  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purpose  of  the  Act. 
The  Exchange  has  stated  that  it  intends 
to  implement  this  fee  beginning  on 
January  1,  2002. 

IV.  Solicitation  of  Conunents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


»15U.S.C78flb). 
M5  U.S.C.  78«b)(4). 
■15U.S.C.  78(8)(bH3)(A)(ii). 
•17  CFR  240.19b^(f)(2). 
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change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspectfcn  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-Phlx-2001-118  and  should  be 
submitted  by  January  24,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-75  Filed  1-2-02;  8:45  am] 

BILUNG  CODE  8010-01-M 


fees  to  attorneys,  but  not  in  excess  of  6.3 
percent.  For  2001,  the  Commissioner  of 
Social  Security  determined  that  the 
assessment  rate  under  section  206(d)  of 
the  Act  would  be  6.3  percent.  (See  66 
FR  5521,  January  19,  2001). 

The  Commissioner  of  Social  Security 
has  determined,  based  on  the  best 
available  data,  that  the  current  rate  of 
6.3  percent  will  continue  for  2002.  This 
assessment  rate  was  based  on 
information  compiled  by  a  private 
contractor,  KPMG  Consulting,  who  were 
tasked  by  the  Social  Security 
Administration  to  determine  the  costs 
we  incur  to  determine  and  certify  fees 
to  attorneys.  We  will  continue  to  review 
our  costs  on  a  yearly  basis. 

Thomas  G.  Stapleton, 

Acting  Deputy  Commissioner  for  Finance, 

Assessment  and  Management. 

(FR  Doc.  02-27  Filed  1-2-02;  8:45  am] 

BIUJNG  CODE  4191-02-U 


SOCIAL  SECURITY  ADMINISTRATION      DEPARTMENT  OF  STATE 


Rate  for  Attorney  Fee  Assessment 
Beginning  in  2002 

AGENCY:  Social  Security  Administration 

(SSA). 

action:  Notice. 

SUMMARY:  The  Social  Security 
Administration  is  announcing  that  the 
attorney-fee  assessment  rate  imder 
section  206(d)  of  the  Social  Security 
Act,  42  U.S.C.  406(d),  is  6.3  percent  for 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
B.  Watson,  Social  Security 
Administration,  Office  of  the  General 
Coimsel,  Phone:  (410)  965-3137,  email: 
fohn.Watson@ssa.qov. 

SUPPLEMENTARY  INFORMATION:  Section 
406  of  Public  Law  No.  106-170,  the 
Ticket  to  Work  and  Work  Incentives 
Improvement  Act  of  1999,  established 
an  assessment  for  the  services  required 
to  determine  and  certify  payments  to 
attorneys  from  the  benefits  due 
claimants  under  Title  11  of  the  Act.  This 
provision  is  codified  in  section  206  of 
the  Act  (42  U.S.C.  406).  The  legislation 
set  the  assessment  for  the  calendar  year 
2000  at  6.3  percent  of  the  amount  that 
would  be  required  to  be  certified  for 
direct  pa)rment  to  the  attorney  under 
either  section  206(a)(4)  or  206(b)(1) 
before  the  appUcation  of  the  assessment. 
For  subsequent  years,  the  legislation 
requires  the  Commissioner  of  Social 
Security  to  determine  the  percentage 
rate  necessary  to  achieve  fiill  recovery  of 
the  costs  of  determining  and  certifying 


>17  CFR  200.3O-3(a)(12). 


Office  Of  Visa  Services 
[Public  Notice  3837] 

30-Day  Notice  of  Proposed  Information 
Collection:  Fonm  DS-3035,  J-1  Visa 
Waiver  Review  Application 

ACTION:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (0MB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  New  Collection. 

Originating  Office:  Bureau  of  Consular 
Affairs.  Office  of  Visa  Services  (CA/VO). 

Title  of  Information  Collection:  J-1 
Visa  Waiver  Review  Application. 

Frequency:  Once. 

Form  Number:  DS-3035. 

Respondents:  All  J-1  visa  waiver 
applicants. 

Estimated  Number  of  Respondents: 
10,000. 

Average  Hours  Per  Response:  2  hours. 

Total  Estimated  Burden:  20,000 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  fimctions 
of  the  agency,  including  whether  the 
information  will  have  practical  utility. 


•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  ADDITIONAL  INFORMATION:  Copies  of 
the  proposed  information  collection  and 
supporting  documents  may  be  obtained 
from  Marcia  Pryce.  2401  E  St  NW.,  U.S. 
Department  of  State,  Washington,  E>C 
20520.  (202)  663-2866.  Public 
comments  and  questions  should  be 
directed  to  the  State  Department  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington.  DC  20530.  (202)  395-5871. 

Dated:  October  9,  2001. 
Wayne  E.  Griffith, 

Deputy  Assistant.  Secretary  of  State  for  Visa 
Services,  Bureau  of  Consular  Affairs,  U.S. 
Department  of  State. 
(FR  Doc.  02-114  Filed  1-2-02;  8:45  am) 

BUXMG  0006  4710-OS-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3871] 

Culturally  Significant  OI)|ects  Imported 
for  Exhit>itlon;  Determinations: 
"Russian  Pictorialism" 

DEPARTMENT:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  1 2047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681.  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999.  and  Delegation  of 
Authority  No.  236  of  October  19.  1999. 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Russian  Pictorialism."  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  loan  agreements  with  the 
foreign  owners.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  Williams  Tower  Gallery, 
Houston,  TX,  and  FotoFest  Gallery  at 
Vine  Street  Studios,  Houston,  TX,  from 
on  or  about  March  1,  2002,  to  on  or 
about  April  1,  2002,  is  in  the  national 


ITiul. 
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interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/61^-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington.  DC  20547-0001. 

Dated:  December  21,  2001.  I 
Patricia  S.  HarriMm, 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  United  States  Department 
ofState. 

[FR  Doc.  02-116  Filed  1-2-02;  8:45  am) 
■UMQ  COOe  4710-4»-P 


DEPARTMENT  OF  TRANSPORTATION 
FMaral  AvtaUon  Administratkm 

NoliM  oflntant  To  Rule  on  Request  To 
Releeee  Airport  Land  at  the  Laughlln/ 
BuNheed  brtemaUonal  Ahport, 
BuMhead  City,  Arizona  From  Airport 
■mproveinent  Program  Giant 
ObHgattons  and  Aasurancee 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Request  to  Release  Airport  Land  from 
certain  Airport  hnprovement  Program 
Grant  Obligations  and  Assurances. 


r:  The  FAA  proposes  to  rule  and 

invites  public  comment  on  the  release  of 
approximately  83  acres  of  land  at  the 
Laughlin/Bullhead  bitemational 
Airport.  Bullhead  City.  Arizona,  from 
certain  Airport  hnprovement  Program 
grant  obligations  and  assurances.  The 
purpose  of  the  grant  release  is  to  permit 
the  use  of  approximately  83  acres  of 
airport  propwty  to  be  developed  for 
non-aeronautical  piuposes. 
DATES:  Comments  must  be  received  on 
or  before  February  4.  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Airports  Division.  P.O. 
Box  92007,  Los  Angeles,  CA  90009.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Norman  Hicks. 
Executive  Director/C.E.O.,  Mohave 
County.  Airport  Authority.  Inc.,  2550 
Laughlin  View  Drive,  Suite  117. 
Bullhead  Qty,  AZ  86429. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Kevin  Flynn.  Supervisor,  Arizona 
Standards  Section,  Airports  Division, 


AWP-623,  P.O.  Box  92007,  Los  Angeles, 
CA  90009,  Telephone:  (310)  7i25-3632. 
Arrangements  may  be  made  with  Mr. 
Flynn  to  review  the  request  to  release 
the  subject  airport  property  from  certain 
grant  obligations  in  person  at  the  FAA 
Western-Pacific  Regional  office,  15000 
Aviation  Blvd.,  Hawthorne,  CA  90250. 

SUPPLEMENTARY  INFORMATION:  On  April 
5,  2000,  new  authorizing  legislation 
became  effective.  That  bill,  the  Wendell 
H.  Ford  Aviation  Investment  and 
Reform  Act  for  the  21st  Century  (AIR 
21),  Public  Uw  10-181  (Apr.  5,  2000; 
114  Stat.  61),  requires  that  a  30-day 
public  notice  must  be  provided  before 
the  Secretary  may  waive  any  condition 
imposed  on  an  interest  is  surplus 
property. 

The  following  is  a  brief  overview  of 
the  request: 

On  February  18. 1987.  the  State  of 
Arizona,  granted  patent  No.  7213  to 
Mohave  Coimty,  Arizona,  for  433.37 
acres  to  be  developed  as  a  public  use 
airport.  Since  1987.  the  Mohave  County 
Airport  Authority,  Inc.  has  received 
Airport  Improvement  Program  (AIP) 
grants,  which  contain  certain  grant 
obligations  and  assurances  that  the 
airport  land  be  dedicated  for 
aeronautical  purposes.  The  Mohave 
County  Airport  Authority,  Inc.  has 
requested  the  release  of  approximately 
83  acres  of  dedicated  airport  land  from 
certain  AIP  grant  obligations  and 
assurances  at  the  Laughlin/Bullhead 
International  Airport  located  in 
Bullhead  City  Arizona.  The  purpose  of 
the  release  is  to  permit  the  use  of 
dedicated  airport  property  for  non- 
aeronautical  purposes.  Net  proceeds 
from  the  leasing  and  development  of  the 
subject  land  will  be  utilized  by  the 
AuAority  for  capital  improvements, 
operation,  and  maintenance  at  the 
Laughlin/Bullhead  International 
Airport. 

Issued  in  Hawthorne,  California,  on 
December  19.  2001. 
Herman  C.  Bliss, 

Manager,  Airports  Division.  Western-Pacific 
Region. 
[FR  Doc.  02-56  Filed  1-2-02;  8:45  am] 

BILUNG  COOE  4*10-13-11 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminletration 

Notice  of  Intent  To  Rule  on  Application 
02-4)7-C-00-MFR  To  Impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Rogue  Valley 
Intematlonal-Medfofd  Airport, 
Submitted  by  Jeckson  County,  Rogue 
Valley  intemationai-Medford  Airport, 
Medford,  Oregon 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Notice  of  Intent  to  Rule  on 
Application.  


summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Rogue  Valley  Intemationai- 
Medford  Airport  under  the  provisions  of 
49  U.S.C.  40117  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
158). 

DATES:  Comments  must  be  received  on 
or  before  February  4.  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250, 
Renton.  Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Bern  E. 
Case.  Airport  Director,  at  the  following 
address:  3650  Biddle  Road.  Medford, 
OR  97504. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Rogue  Valley 
Intemationai-Medford  Airport,  under 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang,  (425)  227-2654. 
Seattle  Airports  District  Office.  SEA- 
ADO;  Fed«^  Aviation  Administration; 
1601  Lind  Avenue  SW..  Suite  250. 
Renton.  Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  apd  invites  public 
comment  on  the  application  (02-07-C- 
00-MFR)  to  impose  and  use  PFC 
revenue  at  Rogue  Valley  Intemationai- 
Medford  Airport,  under  the  provisions 
of  49  U.S.C.  40117  and  part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  December  20.  2001 .  the  FAA 
determined  that  the  application  to 
im{K)se  and  use  the  revenue  from  a  PFC 
submitted  by  Jackson  Coimty,  Rogue 
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Valley  Intemationai-Medford  Airport, 
Medford,  Oregon,  was  substantially 
complete  with  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  March 
27,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  June 
1.  2003. 

Proposed  charge  expiration  date:  May 
1,  2004. 

Total  requested  for  use  approval: 
$816,466. 

Brief  description  of  proposed  projects: 
Realigmnent  and  Rehabilitation  of 
"  Taxiway  A;  Terminal  Area  Plan 
(planning  study). 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Operations  by 
Air  Taxi/Commercial  Operators  when 
enplaning  revenue  passengers  in 
limited,  irregular,  special  service  air 
taxi/commercial  operations  such  as  air 
ambulance  services,  student 
instmctions.  non-stop  sightseeing  flights 
that  begin  and  end  at  the  airport  and  are 
concluded  within  a  25  mile  radius  of 
the  airport. 

Any  person  may  inspect  the 
application  in  p»son  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Moimtain  Region.  Airports 
Division.  ANM-600, 1601  Lind  Avenue. 
SW..  Suite  315.  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  doamients  germane  to  the 
application  in  person  at  the  Rouge 
Valley  Intemationai-Medford  Airport: 

Issued  in  Renton,  Washington  on 
December  20,  2001. 

Carolyn  T.  Read, 

Acting  Manager,  Planning,  Propxtmniing,  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

(FR  Doc.  02-52  Filed  1-2-02;  8:45  am] 
BUMQ  CODE  4t1»-1S-M 


DEPARTMENT  OF  TRANSPORTATION 

reoarai  Aviauon  Aominisiranon 

Notice  of  kitent  To  Rule  on  AppHcatlon 
lo  anpoeeana  use  vie  nevenue  from 
a  Passangar  FacWiy  Chaiga  (PFC)  at 
Lawlon  n  "M  nagtonBl  Alrpoft. 
Lawtoiit  OK 

AOENCV:  Federal  Aviation 
Administratifm  (FAA).  DOT. 


ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  mle  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Lawton-Ft.  Sill 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Public  Law  101-508)  and  Part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  4,  2002. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade,  Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-611.  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Barbara 
McNally,  Manager  of  Lawton-Ft.  Sill 
Regional  Airport  at  the  following 
address:  Airport  Manager,  PO  Box  351, 
Lawton-Ft.  Sill  Regional  Airport, 
Lawton.  OK  73502. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Wade.  Federal  Aviation 
Adminsitration.  Southwest  Region, 
Airports  Division.  Plaiming  and 
Programming  Branch,  ASW-611.  Fort 
Worth.  Texas  76193-0610.  (817)  222- 
5613. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Lawton-Ft.  Sill  Regional  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  R^ulations  (14  CFR  part  158). 

On  December  19,  2001.  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  latw  tfaian  April  12, 2002. 


The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  April 
1,  2002. 

Proposed  charge  expiration  date: 
April  1,  2003. 

Total  estimated  PFC  revenue: 
$361,000. 

PFC  application  number:  02-02-C- 
00-LAW. 

Brief  description  of  proposed 
projects(s): 

Proiects  to  Impose  and  Use  PFC'S 

1.  Develop  Pavement  Management 
Program. 

2.  PFC  Application  and  Administrative 
Fees. 

3.  Install  Perimeter  Seciuity  Fencing. 

4.  Construct  Perimeter  Service  Road. 

5.  Upgrade  Runway  Markings. 

6.  Runway  Safety  Area  Drainage 
Improvements. 

7.  Acquire  Snow  Removal  Equipment. 

8.  Construct  Apron. 

9.  Acquire  1.7  Acres  for  Development. 
Proposed  class  or  classes  of  air 

carriers  to  be  exempted  frt)m  collecting 
PFC's:  FAR  part  135  on  demand  ah 
Taxi/Commercial  Operator  (ATCO) 
reporting  on  FAA  Form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration, 
Southwest  Region,  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-610,  2601  Meacham  Blvd.,  Fort 
Worth,  Texas  76137-4298. 
.  In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  dociunents  germane  to  the 
application  in  person  at  Lawton-Ft.  Sill 
Regional  Airport. 

Issued  in  Foil  Worth,  Texas  on  December 
19,  2001. 

Naomi  L.  Saunders. 
Manager,  Airports  Division. 
(FR  Doc.  02-53  Filed  1-2-02;  8:45  am) 

BHjUNQ  code  4410-13-M 


DEPARTMENT  OF  TRANSPORTATION 

rvosnu  Avwuun  MMninMirfluon 

Notice  of  kitanl  To  Rule  on  AnnHftaftiTn 
To  Impoae  and  Uae  a  Paoaanger 
Facility  Cliarge  (PFC)  al  San  Frandeoo 
inlemallonai  Akport,  San  FrandacOi 
CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Intent  to  Rule  oa 
Application. 
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summary:  The  FAA  proposes  to  rule  and 
invites  pubUc  conunent  on  the 
application  to  impose  and  use  a  PFC  at 
San  Francisco  hitemational  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  K  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Fart  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  4,  2002. 

ADDRESSES:  Comments  on  this 
appUcation  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
150000  Aviation  Blvd.,  Lanvndale.  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210.  Burlingame.  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  John  L.  Martin,  Airport 
Director,  San  Francisco  International 
Airport,  at  the  following  address:  P.O. 
Box  8097,  San  Francisco,  CA.  94128.  Air 
carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  the  San 
Francisco  Airport  Commission  under 
section  158.23  of  Part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office.  831  Mitten  Road.  Room  210, 
Burhngame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPtEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  San 
Francisco  International  Airport  imder 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (PubUc  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  December  14,  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  San  Francisco  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  Part  158.  The  FAA  wiU 
approve  or  disapprove  the  appUcation, 
in  whole  or  in  part,  no  later  than  March 
21,  2002. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  02- 
02-C-OO-SFO: 
Level  of  proposed  PFC:  $4.50. 
Proposed  charge  effective  date:  June 
1,  2003. 


Proposed  charge  expiration  date: 
April  1,2008. 

Total  estimated  PFC  revenue: 
$224,034,821. 

Brief  description  of  the  proposed 
projects:  Taxiway  Improvements  and   ■. 
Realignment,  and  Boarding  Area  "A" 
and  "G"  Apron  Construction  and 
Common  Use  Systems. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Non-Scheduled 
On-Demand  Afr  Carriers  (formerly 
called  Air  Taxi/Commercial  Operators). 

Any  persons  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division.  15000  Aviation  Blvd., 
Lawndale,  CA  90261.  In  addition,  any 
person  may,  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  appUcation  in  person  at 
the  San  Francisco  Airport  Commission. 

Issued  in  Hawthorne,  California,  on 
December  14.  2001. 
Hennane  C.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 
[FR  Doc  02-55  Filed  1-2-02;  8:45  am] 

BIUJNG  COOE  4910-1»-«i 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  San  Jose 
international  Airport,  San  Jose,  CA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Intent  to  Rule  on 
Application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  San  Jose 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  258  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  February  4,  2002. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration,  Airports  Division, 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261,  or  San  Francisco  Airports 


District  Office,  831  Mitten  Road,  Room 
210,  BurUngame,  CA  94010-1303.  hi 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
deUvered  to  Mr.  Ralph  G.  Tonseth, 
Director  of  Aviation,  city  of  San  Jose, 
Airport  Department,  at  the  following 
address:  1732  N.  First  Street,  San  Jose, 
CA  95112.  Afr  carriers  and  foreign  afr 
carriers  may  submit  copies  of  written 
comments  previously  provided  to  the 
city  of  San  Jose  imder  section  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office,  831  Mitten  Road,  Room  210, 
Biulingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at  San 
Jose  International  Airport  under  the 
provisions  of  the  Aviation' Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
ReconciUation  Act  of  1990)  (Pub.  L. 
101-508)  and.  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  December  14,  2001,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
city  of  San  Jose  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
wiU  approve  or  disapprove  the 
appUcation,  in  whole  or  in  part,  no  later 
than  March  20,  2002. 

The  following  is  a  brief  overview  of 
the  impose  and  use  application  No.  02- 
13-G-OO-SJC: 
Level  of  proposed  PFC:  $4.50. 
Proposed  charge  effective  date: 
September  1,2008. 

Proposed  charge  expiration  date:  May 
1, 2010. 

Total  estimated  PFC  reven  ue: 
$142,846,000. 

Brief  description  of  the  proposed 
project:  Expanded  Noise  Attenuation 
within  the  65  Community  Noise 
Equivalent  Level  (CNEL)  Noise  Contour. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonscheduled/ 
On-Demand  Air  Carriers  filing  FAA 
Form  1800-31. 

Any  person  may  inspect  the 
appUcation  in  person  at  the  FAA  office 
Usted  above  imder  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Division  located  at: 
Federal  Aviation  Administration, 
Airports  Division.  15000  Aviation  Blvd., 
Lawndale.  CA  90261 .  In  addition,  any 
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person  may,  upon  request,  inspect  the 
application,  notice  and  other  dociunents 
germane  to  the  application  in  person  at 
the  city  of  San  Jose. 

Issued  in  Hawthorne,  CaUfomia.  on 
December  14,  2001. 
Herman  G.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

[FR  Doc.  02-54  Filed  1-2-02;  8:45  am] 
BILLING  COOE  491»-1S-« 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

[Doclcet  No.  FMCSA-2001-9800] 

Qualification  of  Drivers;  Exemption 
Applications;  Diabetes 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice;  reopening  of  comment 
period. 

SUMMARY:  The  FMCSA  is  reopening  the 
comment  period  on  its  notice  proposing 
to  issue  exemptions  to  certain  insulin- 
using  diabetic  drivers  of  commercial 
motor  vehicles  (CMVs),  firom  the 
diabetes  mellitus  prohibitions  contained 
in  the  Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs).  This  action 
aUows  the  public  to  view  relevant 
information  added  to  the  docket  after 
the  earlier  October  1,  2001,  deadline  for 
comments. 

DATES:  Comments  must  be  received  on 
or  before  February  4,  2002. 
ADDRESSES:  You  can  mail  or  deUver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
FaciUty,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington.  DC  20590- 
0001.  You  can  also  submit  comments  as 
weU  as  see  the  submissions  of  other 
commenters  at  http://dms.dot.gov. 
Please  include  the  docket  number  that 
appears  in  the  heading  of  this 
document.  You  can  examine  and  copy 
this  document  and  all  comments 
received  at  the  same  Internet  address  or 
at  the  Dockets  Management  FaciUty 
from  9  a.m.  to  5  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  hoUdays. 
If  you  want  to  know  that  we  received 
your  comments,  please  include  a  self- 
addressed,  stamped  postcard  or  include 
a  copy  of  the  acknowledgement  page 
that  appears  after  you  suhmit  comments 
electronicaUy. 

FOR  FURTHER  MFORMATKNI  CONTACT:  For 
further  information  about  the  proposed 
diabetes  exemption  program  in  this 
notice.  Ms.  Sandra  Zywokarte,  Office  of 
Bus  and  Truck  Standards  and 


Operations,  (202)  366-2987;  for 
icLJFormation  about  legal  issues  related  to 
this  notice,  Mr.  Joseph  Solomey,  Office 
of  the  Chief  Counsel,  (202)  366-1374, 
FMCSA,  Department  of  Transportation, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  e.t.,  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  July  31,  2001,  FMCSA  published 
a  notice  requesting  comments  on  its 
proposal  to  issue  exemptions  to  certain 
insulin-treated  diabetic  drivers  of 
commercial  vehicles  from  the  diabetes 
requirement  at  49  CFR  391.41(b)(3)  (66 
FR  39548).  The  comment  period  closed 
on  October  1,  2001.  That  notice 
referenced  analj^ical  results  of  crash 
risks  for  CMV  operators  with  insulin- 
treated  diabetes  mellitus  from  an  agency 
sponsored  study  ("A  Preliminary  Study 
of  the  Risk  Associated  with  the 
Operation  of  Commercial  Motor 
Vehicles  by  Drivers  with  Insulin- 
Treated  Diabetes  MelUtus,"  1999). 
Although  the  final  results  of  this  study 
were  available  and  presented  at  the  time 
of  the  July  31st  notice,  the  report 
presenting  the  study  methodology  and 
findings  had  not  been  finalized  and 
approved  by  FMCSA,  and  was  not 
available  to  the  public. 

Therefore,  we  are  placing  a  copy  of 
this  final  report  entitled,  "A  Study  of 
the  Risk  Associated  with  the  Operation 
of  Commercial  Motor  Vehicles  by 
Drivers  with  Insulin-Treated  Diabetes 
Mellitus,"  2001,  in  the  docket  and 
reopening  the  comment  period. 

Issued  on:  December  21,  2001. 
Joseph  M.  Clapp, 
/Administrator. 

[FR  Doc.  02-57  Filed  1-2-02;  8:45  am) 
BILLING  COOE  4910-EX-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Petitions  for  Waivers  of  Compliance 

In  accordance  with  Title  49  Code  of 
Federal  Regulations  (CFR)  §  211.41,  and 
49  U.S.C.  20103,  notice  is  hereby  given 
that  the  Federal  Railroad 
Administration  (FRA)  has  received  a 
request  for  wavier  of  compUance  with 
certain  requirements  of  the  Federal 
railroad  s^ety  regulations.  The 
individual  petition  is  described  below, 
including  the  party  seeking  reUef,  the 
regulatory  provisions  involved,  and  the 
nature  of  the  reUef  being  sought. 


New  York  State  Department  of 
Transportation 

[Docket  Number  FRA-2001-11233] 

The  New  York  State  Department  of 
Transportation  (NYSDOT),  with  the 
cooperation  and  input  of  CSX 
Transportation,  Inc.  (CSX)  and  the 
National  Railroad  Passenger  Corp. 
(Amtrak)  seeks  a  permanent  waiver  of 
compliance  from  CFR  Titie  49 
§213.34  7 — Automotive  or  railroad 
crossings  at  grade. 

NYSfiOT  seeks  approval  to  operate 
passenger  trains  at  Class  7  speeds 
through  highway  rail  grade  crossings  on 
the  Empire  State  High  Speed  Corridor 
between  New  York  City,  New  York  and 
Schenectady,  New  York  by 
implementing  a  Grade  Crossing  Risk 
Mitigation  Plan.  Specifically,  CFR  Title 
49  §  213.347(b)(1)  requires  railroads  to 
submit  to  FRA  for  approval  a  warning/ 
barrier  system.  NYSDOT  believes  that 
present  systems  for  prevent  vehicles - 
from  entering  the  right  of  way  are  not 
yet  reliable  enough  to  prevent  vehicles 
from  entering  the  right  of  way  to  protect 
motorist  and  rail  passenger  safety. 
Accordingly,  NYSDOT  desires  to 
address  safety  concerns  at  highway  rail 
grade  crossings  by  implementing  a  Five 
Year  Hazard  Mitigation  Action  Plan 
with  highway  railroad  grade  crossing 
improvement,  elimination,  and  closing 
projects  that  will  substantially  reduce 
estimated  risks. 

Since  FRA  has  not  yet  concluded  its 
investigation  of  the  "Empire  State  High 
Speed  Corridor  Grade  Crossing 
Mitigation  Plan  and  Request  for  Waiver 
to  Operate  in  Revenue  Service  at  Speeds 
Over  100  MPH,"  the  agency  takes  no 
position  at  this  time  on  the  merits  of  the 
stated  justifications  of  the  NYSDOT. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  pubUc  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2001- 
11233)  and  must  be  submitted  to  the 
Docket  Cleric,  DOT  Central  Docket 
Management  FaciUty,  Room  PL-401 
(Plaza  level)  400  Seventh  Street,  SW.. 
Washington,  DC  20590. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
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taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  this  proceeding  are  available 
for  examination  during  regular  business 
hours  (9  a.m.-5  p.m.)  at  the  above 
facility.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  hiternet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

Issued  in  Washington,  DC,  December  28, 
2001.  , 

Edward  W.  Pritchard, 
Acting  Director.  Office  of  Safety  Assurance 
and  Compliance. 
[FR  Doc.  02-58  Filed  1-2-02;  8:45  am] 

BRXING  CODE  4910-06-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration  j 

Reports,  Forms  and  Recordlneping 
Requirements;  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  Maritime  Administration,  DOT. 
action:  Notice  and  request  for 
comments. 

summary:  In  compUance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
anno\mces  that  the  hiformation 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 


and  Budget  (OMB)  for  review  and 
comment.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soUciting  comments  on  the  following 
collection  of  information  was  published 
on  September  24,  2001.  No  comments 
were  received. 

DATES:  Comments  must  be  submitted  on 
or  before  February  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Evelyn  Harley,  Maritime 
Administration,  MAR-580,  400  Seventh 
Street.  SW.,  Washington,  DC  20590. 
Telephone  202-366-5867  or  FAX  202- 
366-7901. 

Copies  of  this  collection  can  also  be 
obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION:  Maritime 
Administration  (MARAD). 

Title:  Uniform  Financial  Reporting 
Requirements. 

OMB  Control  Number:  2133-0005. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  Public:  Vessel  owners 
acquiring  ships  from  MARAD  on  credit, 
companies  chartering  ships  from 
MARAD,  and  companies  having  Title  XI 
guarantee  obligations. 

Form  (S):MA-172. 

Abstmct:  The  Uniform  Financial 
Reporting  Requirements  eire  used  as  a 
basis  for  preparing  and  filing  semi- 
annual and  annual  financial  statements 
with  the  Maritime  Administration 


(MARAD).  Regulations  requiring 
financial  reports  to  MARAD  are 
authorized  by  section  801,  Merchant 
Marine  Act,  1936,  as  amended. 

Annual  Estimated  Burden  Hours: 
1881  hours. 

Addressee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street.  NW., 
Washington.  DC  20503,  Attention 
MARAD  Desk  Officer. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  D.C.  on  December 
27,  2001. 

Michael  I.  McMorrow, 
Acting  Secretary,  Maritime  Administration. 
[FR  Doc.  02-38  Filed  1-2-02;  8:45  am] 
MIXING  CODE  4910-41-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION  I 

[TMmm  No.  34-45156;  Hie  No.  SR-NASD- 
2001-M] 

Sdf  Itogullory  Organizations;  Notice 
of  niing  of  Proposed  Rule  Change  by 
the  National  Aaaociatlon  of  Securities 
DaalarSt  bic  Relating  to  Nasdaci's 
Proposed  Separation  From  ttw  NASD 
and  ttw  Estalilishmsnt  of  ttie  NASD 
ANsmative  Display  Facility 

December  14.  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Seouities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
7,  2001,  the  National  Association  of 
Securities  E>ealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  NASD.  The  NASD 
amended  the  proposed  rule  change  on 
Def»mber  14,  2001. ^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self«Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  is  proposing  to  amend  its 
rules  to  reflect  Nasdaq's  separation  from 
the  NASD  upon  its  approval  as  a 
national  securities  exchange  and  to 
establish  rules  that  would  govern 
trading  otherwise  than  on  an  exchange, 
including  rules  governing  the  NASD 
Alternative  Display  Facility  ("ADF"). 
Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is  in 
itahcs;  proposed  deletions  are  in 
brackets. 


'  15  U.S.C.  78s(bMl). 

»17CFR240.19b-». 

>  Letter  from  Alden  S.  Adkuu,  Senior  Vice 
President,  NASD  Market  Operations 
Administration,  to  Katherine  A.  England.  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  December  14,  2001 
("Amendment  No.  1").  First,  Amendment  No.  1 
revises  proposed  Rule  4200(a)(12)  to  (i)  clarify  that 
the  mailwt  where  the  security  is  listed,  rather  than 
the  NASD,  determines  whether  a  normal  unit  of 
trading  should  be  an  amount  other  than  100  shares 
and  (ii)  delete  an  inadvertent  reference  to  Nasdaq. 
Second,  Amendment  No.  1  deletes  the  phrase  "that 
enters  into  a  contractual  relationship  with  an  NASD 
Market  Participant"  fnm  the  definition  of 
"customer  farakar/daaln'"  in  proposed  Jiule 
4300(dNl)  and  adds  the  word  "not"  to  the 
definition  of  "Indirect  electronic  access"  before  the 
word  "affiliates"  in  the  first  sentence  of  proposed 
Rule  4300(dX3).  Finally,  Amendment  No.  1  waives 
the  35-day  period  far  Commission  action  until  such 
time  as  the  waiver  is  withdrawn  by  the  NASD. 


0100.  General  Provisions 
0120.  Definitions. 

(a)  No  Change. 

(b)  "Association' 

The  term  "Association"  means, 
collectively,  the  NASD,  NASD 
Regulation,  [Nasdaq,]  and  NASD 
Dispute  Resolution. 

(c)  through  (q)  No  Change. 

0130.  Delegation,  Authority  and  Access 

(a)  The  National  Association  of 
Securities  Dealers,  Inc.,  delegates  to  its 
subsidiaries  (NASD  Regulation,  Inc.  and 
NASD  Dispute  Resolution,  Inc.  (The 
Nasdaq  Stock  Market,  Inc.],  hereinafter 
"Subsidiaries")  the  authority  to  act  on 
behalf  of  the  Association  as  set  forth  in 
a  Plan  of  Allocation  and  Delegation 
adopted  by  the  Board  of  Governors  and 
approved  by  the  Commission  pursuant 
to  its  authority  tmder  the  Act. 

(b)  No  Change. 


1000.  MEMBERSHIP.  REGISTRATION 
AND  QUALIFICATION 
REQUIREMENTS 


1022.  Categories  of  Principal 
Registration 

(a)  through  (d)  No  Change. 

(e)  Limited  Principal — ^Direct 
Participation  Programs 

(1)  No  Change. 

(2)  For  ptuposes  of  the  Rule  1000 
Series,  "direct  participation  programs" 
shall  mean  programs  [which]  that 
provide  for  flow-through  tax 
consequences  regardless  of  the  structure 
of  the  legal  entity  or  vehicle  for 
distribution  including,  but  not  linuted 
to,  oil  and  gas  programs,  cattle 
programs,  condominium  securities. 
Subchapter  S  corporate  ofiierings  and  all 
other  programs  of  a  siinilar  nature, 
regardless  of  the  industry  represented 
by  the  program,  or  any  combination 
thereof.  Excluded  from  this  definition 
are  real  estate  investment  trusts,  tax 
qualified  pension  and  profit  sharing 
plans  pursuant  to  Sections  401  and 
403(a)  of  the  Internal  Revenue  Code 
(Code)  and  individual  retirement  plans 
under  Section  408  of  the  Code,  tax 
sheltered  aimuities  pursuant  to  the 
provisions  of  Section  403(b)  of  the  Code 
and  any  company  including  separate 
accounts  registered  pursuant  to  the 
Investment  Company  Act  of  1940.  Also 
excluded  bom  this  definition  is  any 
program  [for  which  quotations  are 
displayed  on  Nasdaq  or  which]  that  is 
listed  on  a  registered  national  securities 
exchange  or  any  program  for  which  an 
application  for  [quotation  on  Nasdaq  or] 


listing  on  a  registered  national  securities 
exchange  has  been  made. 

(3)  No  Change. 

(f)  through  (g)  No  Change. 

***** 

2000.  BUSINESS  CONDUCT 

2100.  GENERAL  STANDARDS 

2110.  Standards  of  Commercial  Honor 
and  Principles  of  Trade 

A  member,  in  the  conduct  of  [his]  its 
business,  shall  observe  high  standards  ' 
of  commercial  honor  and  just  and 
equitable  principles  of  trade. 

IM-2110-1.  "Free-Riding  and 
Withholding' 

(a)  No  Change. 

(b)  Violations  of  Rule  2110 

Except  as  provided  herein,  it  shall  be 
inconsistent  with  high  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade  and  a 
violation  of  Rule  2110  for  a  member,  or 
a  person  associated  with  a  member,  to 
fail  to  make  a  bona  fide  public 
distribution  at  the  public  offering  price 
of  securities  of  a  public  offering  which 
trade  at  a  premium  in  the  secondary 
market  whenever  such  secondary 
market  begins  regardless  of  wheUier 
such  securities  are  acquired  by  the 
member  as  an  imderwriter,  a  selling 
group  member  or  from  a  member 
participating  in  the  distribution  as  an 
imderwriter  or  selfing  group  or 
otherwise.  Therefore,  it  shall  be  a 
violation  of  Rule  2110  for  a  member,  or 
a  person  associated  with  a  member,  to: 

(1)  through  (8)  No  Change. 

(9)  Sell  any  of  the  securities  to  any 
person,  or  to  a  member  of  the  immediate 
family  of  such  person  who  is  supported 
directly  or  indirectly  to  a  material  extent 
by  such  person,  who  owns  or.  has 
contributed  capital  to  a  broker/dealer, 
other  than  solely  a  limited  business 
broker/dealer  as  defined  in  paragraph 

(c)  of  this  interpretation,  or  the  account 
in  which  any  such  person  has  a 
beneficial  interest,  provided,  however, 
that: 

(A)  The  prohibition  shall  not  apply  to 
any  person  who  directly  or  indirectly 
owns  any  class  of  equity  securities  of,  or 
who  has  made  a  contribution  of  capital 
to,  a  member,  and  whose  ownership  or 
capital  interest  is  passive  and  is  less 
than  10%  of  the  equity  or  capital  of  a 
member,  as  long  as: 

(i)  Such  person  purchases  hot  issues 
bom  a  person  other  than  the  member  in 
which  it  has  such  passive  ownership 
and  such  person  is  not  in  a  position  by 
virtue  of  its  passive  ownership  interest 
to  direct  the  allocation  of  hot  issues,  or 
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(ii)  such  member's  shares  or  shares  of 
a  parent  of  such  member  are  publicly 
traded  on  a[n]  registered  national 
securities  exchange  [or  Nasdaq]. 

(B)  and  (C)  No  Change. 

(c)  through  (m)  No  Change. 
***** 

IM-2110-2.  Trading  Ahead  of  Customer 
Limit  Order 

(a)  General  Application 

To  continue  to  ensure  investor 
protection  and  enhance  market  quality, 
the  Association's  Board  of  Governors  is 
issuing  an  interpretation  to  the  Rules  of 
the  Association  dealing  with  member 
firms'  treatment  of  their  customer  limit 
orders  in  Nasdaq-iisted  securities.  This 
interpretation,  which  is  applicable  from 
9:30  a.m.  to  6:30  p.m.  Eastern  Time,  will 
require  members  acting  as  market 
makers  to  handle  their  customer  limit 
orders  with  all  due  care  so  that  market 
makers  do  not  "trade  ahead"  of  those 
limit  orders.  Thus,  members  acting  as 
market  makers  that  handle  customer 
limit  orders,  whether  received  from 
their  own  customers  or  from  another 
member,  are  prohibited  from  trading  at 
prices  equal  or  superior  to  that  of  the 
limit  order  without  executing  the  limit 
order.  [,  provided  that,  prior  to 
September  1, 1995,  this  prohibition 
shall  not  apply  to  customer  limit  orders 
that  a  member  firm  receives  from 
another  member  firm  and  that  are 
greater  than  1,000  shares.  Such  orders 
shall  be  protected  from  executions  at 
prices  that  are  superior  but  not  equal  to 
that  of  the  limit  order.  In  the  interests 
of  investor  protection,  the  Association  is 
eliminating  the  so-called  disclosure 
"safe  harbor"  previously  established  for 
members  that  fully  disclosed  to  their 
customers  the  practice  of  trading  ahead 
of  a  customer  limit  order  by  a  market- 
making  firm.]! 

[Rule  2110  of  the  Association's  Rules 
.  states  that:] 

[A  member,  in  the  conduct  of  [his]  its 
business,  shall  observe  high  standards 
of  commercial  honor  and  just  and 
equitable  principles  of  trade.] 

[Rule  2320,  the  Best  Execution  Rule, 
states  that:] 

[In  iny  transaction  for  Or  with  a 
customer,  a  member  and  persons 


'  FNl  For  purposes  of  the  pilot  program 
expanding  the  operation  of  certain  Nasdaq 
transaction  and  quotation  reporting  systems  and 
facilities  in  SR-NASD--d9-57  during  the  period 
from  4  p.m.  to  6:30  p.m.  Eastern  Time,  members 
may  generally  limit  the  life  of  a  customer  limit 
order  to  the  period  of  9:30  a.m.  to  4  p.m.  Eastern 
Time.  If  a  customer  does  not  formally  assent  ("opf- 
in")  to  processing  of  their  limit  orderfs)  during  the 
extended  hours  period  commencing  after  the 
normal  close  of  &ie  Nasdaq  market,  limit  order 
protection  will  not  apply  to  that  customer's 
order(s). 


associated  with  a  member  shall  use 
reasonable  diligence  to  ascertain  the 
best  inter-dealer  market  for  the  subject 
security  and  buy  or  sell  in  such  a  market 
so  that  the  resultant  price  to  the 
customer  is  as  favorable  as  possible  to 
the  customer  imder  prevailing  market 
conditions.] 

Interpretation 

The  following  interpretation  of  Rule 
2110  has  been  approved  by  the  Board: 

A  member  firm  that  accepts  and  holds 
an  unexecuted  limit  order  from  its 
customer  (whether  its  own  customer  or 
a  customer  of  another  member)  in  a 
Nasdag-Zisted  security  and  that 
continues  to  trade  the  subject  security 
for  its  own  market-making  account  at 
prices  that  would  satisfy  the  customer's 
limit  order,  without  executing  that  liinit 
order,  shall  be  deemed  to  have  acted  in 
a  manner  inconsistent  with  just  and 
equitable  principles  of  trade,  in 
violation  of  Rule  2110,  provided  that, 
[until  September  1,  1995,  customer  limit 
orders  in  excess  of  1,000  shares  received 
from  another  member  firm  shall  be 
protected  from  the  market  maker's 
executions  at  prices  that  are  superior 
but  not  equal  to  that  of  the  limit  order, 
and  provided  further,  that]  a  member 
firm  may  negotiate  specific  terms  and 
conditions  applicable  to  the  acceptance 
of  limit  orders  only  with  respect  to  limit 
orders  that  are:  (a)  For  customer 
accoimts  that  meet  the  definition  of  an 
"institutional  account"  as  that  term  is 
defined  in  Rule  3110(c)(4);  or  (b)  10,000 
shares  or  more,  unless  such  orders  are 
less  than  $100,000  in  value.  Nothing  in 
this  interpretation,  however,  requires 
members  to  accept  limit  orders  from  any 
customer. 

[By  rescinding  the  safe  harbor 
position  and  adopting  this 
interpretation,]  [t]  The  Association 
wishes  to  emphasize  that  members  may 
not  trade  ahead  of  their  customer  limit 
orders  in  their  market-making  capacity 
even  if  the  member  had  in  the  past  fully 
disclosed  the  practice  to  its  customers 
prior  to  accepting  limit  orders.  The 
Association  believes  that,  pursuant  to 
Rule  2110,  members  accepting  and 
holding  unexecuted  customer  limit 
orders  owe  certain  duties  to  their 
customers  and  the  customers  of  other 
member  firms  that  may  not  be  overcome 
or  cured  with  disclosure  of  trading 
practices  that  include  trading  ahead  of 
the  customer's  order.  The  terms  and 
conditions  under  which  institutional 
accoimt  or  appropriately  sized  customer 
limit  orders  are  accepted  must  be  made 
clear  to  customers  at  the  time  the  order 
is  accepted  by  the  firm  so  that  trading 
ahead  in  the  firm's  market  making 
capacity  does  not  occur.  For  purposes  of 


this  interpretation,  a  member  that 
controls  or  is  controlled  by  another 
member  shall  be  considered  a  single 
entity  so  that  if  a  customer's  limit  order 
is  accepted  by  one  affiliate  and 
forwarded  to  another  affiliate  for 
execution,  the  firms  are  considered  a 
single  entity  and  the  market  making  imit 
may  not  trade  ahead  of  that  customer's 
limit  order. 

The  Association  also  wishes  to 
emphasize  that  all  members  accepting 
customer  limit  orders  owe  those 
customers  duties  of  "best  execution" 
regardless  of  whether  the  orders  are 
executed  through  the  member's  market 
making  capacity  or  sent  to  another 
member  for  execution.  [As  set  out 
above,  the  Best  Execution  Rule]  Rule 
2320  requires  members  to  use 
reasonable  diligence  to  ascertain  the 
best  inter-dealer  market  for  the  security 
and  buy  or  sell  in  such  a  market  so  that 
the  price  to  the  customer  is  as  favorable 
as  possible  under  prevailing  market 
conditions.  The  Association  emphasizes 
that  order  entry  firms  should  continue 
to  routinely  monitor  the  handling  of 
their  customers'  limit  orders  regarding 
the  quality  of  the  execution  received. 
(b)  No  Change. 


IM-2110-3.  Front  Running  Policy 

It  shall  be  considered  conduct 
inconsistent  with  just  and  equitable 
principles  of  trade  for  a  member  or 
person  associated  with  a  member,  for  an 
account  in  \vhich  such  member  or 
person  associated  with  a  member  has  an 
interest,  for  an  account  with  respect  to 
which  such  member  or  person 
associated  with  a  member  exercises 
investment  discretion,  or  for  certain 
customer  accoudts,  to  cause  to  be 
executed: 

(a)  No  Change. 

(b)  an  order  to  buy  or  sell  an 
underlying  security  when  such  member 
or  person  associated  with  a  member 
causing  such  order  to  be  executed  has 
material,  non-public  market  information 
concerning  an  imminent  block 
transaction  in  an  option  overlying  that 
seciuity,  or  when  a  customer  has  been 
provided  such  material,  non-public 
market  information  by  the  member  or 
any  person  associated  with  a  member; 
prior  to  the  time  information  concerning 
the  block  transaction  has  been  made 
publicly  available. 

The  violative  practice  noted  above 
may  include  transactions  [which]  that 
are  executed  based  upon  knowledge  of 
less  than  all  of  the  terms  of  the  block 
transaction,  so  long  as  there  is 
knowledge  that  all  of  the  material  terms 
of  the  transaction  have  been  or  will  be 
agreed  upon  imminentiy. 
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The  general  prohibitions  stated  above 
shall  not  apply  to  transactions  executed 
by  member  participants  in  automatic 
execution  systems  in  those  instances 
where  participants  must  accept 
automatic  executions. 

lliese  prohibitions  also  do  not 
include  situations  in  which  a  member  or 
person  associated  with  a  member 
receives  a  customer's  order  of  block  size 
relating  to  both  an  option  and  the 
underlying  security.  In  such  cases,  the 
member  and  person  associated  with  a 
member  may  position  the  other  side  of 
one  or  both  components  of  the  order. 
HowevCT,  in  these  instances,  the 
member  and  person  associated  with  a 
member  would  not  be  able  to  cover  any 
resulting  proprietary  position(s)  by 
entering  an  offsetting  order  until 
information  concerning  the  block 
transaction  involved  has  been  made 
publicly  available. 

The  application  of  this  front  running 
■  poUcy  is  limited  to  transactions  that  are 
required  to  be  reported  on  the  last  sale 
reporting  systems  administered  by 
Nasdaq,  Consolidated  Tap6  Association 
(CTA),  or  Option  Price  Reporting 
Authority  (OPRA).  Information  as  to  a 
block  transaction  shall  be  considered  to 
he  publicly  available  when  it  has'been 
disseminated  via  the  tape  or  high  speed 
communications  line  of  one  of  those 
systems  or  of  a  third-party  news  wire 
service. 

A  transaction  involving  10,000  shares 
or  more  of  an  imderlying  security  or 
options  covering  such  number  of  shares 
is  generally  deemed  to  be  a  block 
tianisaction,  although  a  transaction  of 
less  than  10,000  shares  could  be 
considered  a  block  transaction  in 
appropriate  cases.  A  block  transaction 
that  has  been  agreed  upon  does  not  lose 
its  identity  as  such  by  arranging  for 
partial  executions  of  the  full  transaction 
in  portions  [which]  that  themselves  are 
not  of  block  size  if  the  execution  of  the 
fuU  transaction  may  have  a  material 
impact  on  the  maricet.  In  this  situation, 
the  requirement  that  information 
concerning  the  block  transaction  be 
made  publicly  available  will  not  be 
satisfied  until  the  entire  block 
transaction  has  been  completed  and 
publidy  repattBd. 

IM-211»-«.  IMding  Ahe^  of  Research 


The  Board  of  Governors,  imder  its 
statutory  obligation  to  protect  investors 
and  wnlwnnH  maricet  quality,  is  issuing 
an  interpietaticm  to  the  Rules  regarding 
a  member  firm's  trading  activities  that 
occur  in  anticipation  of  a  firm's 
iawanne  of  a  reieerch  report  r^;arding 
a  security.  The  Board  of  Governors  is 
coDcetned  with  activitiet  of  monber 


firms  that  purposefully  establish  or 
adjust  the  firm's  inventory  position  in 
[Nasdaq-listed  securities,]  an  exchange- 
listed  seciuity  traded  otherwise  than  on 
an  exchange  (in  the  OTC  market,]  or  a 
derivative  security  based  primarily  on  a 
specific  [Nasdaq  or]  exchange-listed 
security  in  anticipation  of  the  issuance 
of  a  research  report  in  that  same 
security.  For  example,  a  firm's  research 
department  may  prepare  a  research 
report  recommending  the  purchase  of  a 
particular  Nasdaq-listed  security.  Prior 
to  the  publication  and  dissemination  of 
the  report,  however,  the  trading 
department  of  the  member  firm  might 
piirposefuUy  accumulate  a  position  in 
that  seoirity  to  meet  anticipated 
customer  demand  for  that  security.  After 
the  firm  had  established  its  position,  the 
firm  would  issue  the  report,  and 
thereafter  fill  customer  orders  from  the 
member  firm's  inventory  positions. 

The  Association  believes  that  such 
activity  is  conduct  [which]  that  is 
inconsistent  with  just  and  equitable 
principles  of  trade,  and  not  in  the  best 
interests  of  the  investors.  Thus,  this 
interpretation  prohibits  a  member  from 
purposefully  establishing,  creating  or 
changing  the  firm's  inventory  position 
in  [a  Nasdaq-listed  security,]  an 
exchange-listed  security  traded 
otherwise  than  on  an  exchange  [in  the 
third  market]  or  a  derivative  security 
related  to  the  underlying  equity 
security,  in  anticipation  of  the  issuance 
of  a  research  report  regarding  such 
security  by  the  member  firm. 

[Rule  2110  states  that: 

A  member  in  the  conduct  of  its 
business,  shall  observe  high  standards 
of  commercial  honor  and  jiist  and 
equitable  principles  of  trade.] 

In  accordance  with  Article  Vn, 
Section  l(a)(ii)  of  the  NASD  By-Laws, 
the  Association's  Board  of  Governors 
has  approved  the  following 
interpretation  of  Rule  2110: 

Trading  activity  purposefully 
establishing,  increasing,  decreasing,  or 
liquidating  a  position  in  [a  Nasdaq 
security,]  an  exchange-listed  security 
traded  otherwise  than  on  an  exchange 
[in  the  over-the-counter  market]  or  a 
derivative  security  based  primarily 
upon  a  specific  [Nasdaq  or]  exchange- 
listed  security,  in  anticipation  of  the 
issuance  of  a  research  report  in  that 
security  is  inconsistent  with  just  and 
equitable  principles  of  trade  and  is  a 
violation  of  Rule  2110. 

For  purposes  of  this  interpretation,  a 
"purposeful"  change  in  the  firm's 
inventory  position  means  any  trading 
activities  undertaken  with  the  intrait  of 
altering  a  firm's  position  in  a  security  in 
anticipation  of  accommodating  investor 
interest  once  the  research  report  has 


been  pubUshed.  Hence,  the 
interpretation  does  not  apply  to  changes 
in  an  inventory  position  related  to 
unsolicited  order  flow  from  a  firm's 
retail  or  broker/dealer  client  base  or  to 
research  done  solely  for  in-house 
trading  and  not  in  any  way  used  for 
external  publication. 

Under  this  interpretation,  the  Board 
reconmiends,  but  does  not  require,  that 
member  firms  develop  and  implement 
policies  and  procedures  to  establish 
effective  internal  control  systems  and 
procedures  that  would  isolate  specific 
information  within  research  and  other 
relevant  departments  of  the  firm  so  as  to 
prevent  the  trading  department  from 
utilizing  the  advance  knowledge  of  the 
issuance  of  a  research  report.  Firms  that 
choose  not  to  develop  "Chinese  Wall" 
procedures  bear  the  burden  of 
demonstrating  that  the  basis  for  changes 
in  inventory  positions  in  advance  of 
research  reports  was  not  purposeful. 
***** 

IN(-2110-5.  Anti-Intimidation/ 
Coordination 

The  Board  of  Governors  is  issuing  this 
interpretation  to  codify  a  longstanding 
policy.  It  is  conduct  inconsistent  with 
just  and  equitable  principles  of  trade  for 
any  member  or  person  associated  with 
a  member  to  coordinate  the  prices 
(including  quotations),  trades,  or  trade 
reports  of  such  member  with  any  other 
member  or  person  associated  with  a 
member;  to  direct  or  request  another 
member  to  alter  a  price  (including  a 
quotation);  or  to  engage,  directly  or 
indirectly,  in  any  conduct  that 
th]:Batens,  harasses,  coerces,  intimidates, 
or  otherwise  attempts  improperly  to 
influence  another  member  or  person 
associated  with  a  member.  This 
includes,  but  is  not  limited  to,  any 
attempt  to  influence  another  member  or 
person  associated  with  a  member  to 
adjust  or  maintain  a  price  or  quotation, 
whether  displayed  on  any  [automated 
S3r8tem]  facUity  operated  by  the  NASD 
[The  Nasdaq  Stock  Market,  Inc. 
(Nasdaq),]  or  otherwise,  or  refusals  to 
trade  or  other  conduct  that  retaliates 
against  or  discourages  the  competitive 
activities  of  another  market  maker  or 
maricet  participant.  Nothing  in  this 
interpretation  respecting  coordination  of 
quotes,  trades,  or  trade  reports  shall  be 
deoned  to  limit,  constrain,  or  otherwise 
inhibit  the  freedom  of  a  member  or 
person  associated  with  a  member  to: 

(1)  Set  unilaterally  its  own  bid  [and] 
or  ask  in  any  [Nasdaq]  security,  the 
prices  at  wlddi  it  is  willing  to  buy  or 
sell  any  [Nasdaq]  security,  and  the 
quantity  of  diares  of  any  [Nasdaq] 
security  that  it  is  Mrilling  to  buy  or  sell; 


Q09 
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(2)  set  unilaterally  its  own  dealer 
spread,  quote  increment,  or  quantity  of 
shares  for  its  quotations  (or  set  any 
relationship  between  or  among  its  . 
dealer  spread,  inside  spread,  or  the  size 
of  any  quote  increment)  in  any  [Nasdaq] 
security; 

(3)  communicate  its  own  bid  or  ask, 
or  the  prices  at  or  the  quantity  of  shares 
in  which  it  is  willing  to  buy  or  sell  any 
[Nasdaq]  security  to  any  person,  for  the 
purpose  of  exploring  the  possibility  of  a 
purchase  or  sale  of  that  security,  and  to 
negotiate  for  or  agree  to  such  piirchase 
or  sale; 

(4)  communicate  its  own  bid  or  ask, 
or  the  price  at  or  the  quantity  of  shares 
in  which  it  is  willing  to  buy  or  sell  any 
[Nasdaq]  seciirity,  to  any  person  for  the 
purpose  of  retaining  such  person  as  an 
agent  or  subagent  for  the  member  or  for 
a  customer  of  the  member  (or  for  the 
purpose  of  seeking  to  be  retained  as  an 
agent  or  subagent),  and  to  negotiate  for 
or  agree  to  such  purchase  or  sale; 

(5)  through  (7)  No  Change. 
»        *        •        •        * 

2200.  Communications  with  Customers 
and  the  Public 

2210.  Communications  with  the  Public 

(a)  and  (b)  No  Change. 

(c)  Filing  Requirements  and  Review 
Procedures 

(1)  through  (6)  No  Change. 

(7)  The  following  types  of  material  are 
excluded  from  the  foregoing  filing 
requirements  and  (except  for  research 
reports  imder  paragraph  (G))  spot-check 
procedures: 

(A)  No  Change. 

(B)  Advertisements  or  sales  literature 
[which]  that  do  no  more  than  identify 
the  [Nasdaq]  symbol  of  the  member  and/ 
or  of  a  security  in  which  the  member  is 
a  [Nasdaq]  registered  market  maker; 

(C)  throu^  (G)  No  Change. 

(8)  and  (9)  No  Change. 


2300.  TRANSACTIONS  WITH  > 
CUSTOMERS 

2310.  No  Change. 

»        »        •        *        * 

IM-2310-1.  Possible  An»Ucation  of  SEC 
Rules  15g-l  through  lSg-9 

Members  should  be  aware  that, 
effective  January  1, 1990,  any 
transaction  [which]  that  involves  a 
[non-Nasdaq,]  non-exchange-listed 
equity  security  trading  for  less  than  five 
dollars  per  share  may  be  subject  to  the 
provisions  of  SEC  Rules  15g-l  through 
15g-9,  and  those  Rules  should  be 
reviewed  to  determine  if  an  executed 
customer  suitability  agreement  is 
required. 


Accoimts  opened,  and 
recommendations  made,  prior  to 
January  1, 1991  remain  subject  to  former 
Article  ID,  Sections  2  and  21(c)  of  the 
Rules  of  Fair  Practice  as  previously  in 
effect,  as  set  forth  in  Notice  to  Members 
90-52  (August  1990). 
***** 

IM-2310-2.  Fair  Dealing  with 
Customers 

(a)  through  (d)  No  Change. 

(e)  Fair  Dealing  with  Customers  with 
Regard  to  Derivative  Products  or  New 
Financial  Products. 

The  Board  emphasizes  members' 
obligations  for  fair  dealing  with 
customers  when  making 
recommendations  or  accepting  orders 
for  new  financial  products.  As  new 
products  are  introduced  bom  time  to 
time,  it  is  important  that  members  make 
every  effort  to  fomiliarize  themselves 
with  each  customer's  financial  situation, 
trading  experience,  and  ability  to  meet 
the  risks  involved  with  such  products 
and  to  make  every  effort  to  make 
customers  aware  of  the  pertinent 
information  regarding  the  products. 
Members  must  follow  specific 
guidelines,  set  forth  below,  for 
qualifying  the  accounts  to  trade  the 
products  and  for  supervising  the 
accoiints  thereafter. 

(1)  Index  Warrants 

Members  are  obliged  to  comply  with 
the  Rules,  regulations  and  procedures 
applicable  to  index  warrants  and  foreign 
ciirrency  warrants  contained  in  the  Rule 
2840  Series. 

(2)  Hybrid  Secimties  and  Selected 
Equity-Linked  Debt  Securities 
("SEEDS")  Designated  as  Nasdaq 
National  Maricet  Seciirities  [Pursuant  to 
the  Rule  4400  Series] 

Witii  respect  to  Hybrid  Securities  and 
Selected  Equity-Linked  Debt  Securities 
("SEEDS")  that  have  been  designated  as 
Nasdaq  National  Market  Securities, 
[M]members  are  obligated  to  comply 
with  any  Rules,  regulations,  or 
procedures  applicable  to  such  securities 
[piirsuant  to  the  Rule  4420  Series], 
including  those  of  Nasdaq,  as  well  as 
any  other  applicable  Rule,  regulation,  or 
procediue  of  the  Association.  Prior  to 
the  commencement  of  trading  of  a 
particular  SEEDS.  Nasdaq  or  the 
Association  will  distribute  a  circular 
providing  guidance  regarding  member 
firm  compliance  responsibilities 
(including  suitability  recommendations 
and  account  approval)  when  handling 
-  transactions  in  SEEDS. 


2320.  Best  Execution  and 
Interpositioning 

(a)  through  (f)  No  Change. 

(g)  (1)  Unless  two  or  more  priced 
quotations  for  a  [non-Nasdaq]  non- 
exchange-listed  security  (as  defined  in 
the  Rule  [6700]  6600  Series)  are 
displayed  in  an  inter-dealer  quotation 
system  that  permits  quotation  updates 
on  a  real-time  basis,  in  any  transaction 
for  or  with  a  customer  pertaining  to  the 
execution  of  an  order  in  a  [non-Nasdaq] 
non-exchange-listed  security,  a  member 
or  person  associated  with  a  member[,] 
shall  contact  and  obtain  quotations  frx)m 
three  dealers  (or  all  dealers  if  three  or 
less)  to  determine  the  best  inter-dealer 
market  for  the  subject  security. 

(2)  Members  that  display  priced 
quotations  on  a  real-time  basis  for  a 
[non-Nasdaq]  non-exchange-listed 
security  in  two  or  more  quotation 
mediums  that  permit  quotation  updates 
on  a  real-time  basis  must  display  the 
same  priced  quotations  for  the  security 
in  each  medium. 

(3)  through  (5)  No  Change. 
***** 

2340.  Customer  Account  Statements 


(a)  through  (b)  No  Change. 

(c)  Definitions. 

For  purposes  of  this  Rule,  the 
following  terms  will  have  the  stated 
meanings: 

(1)  through  (2)  No  Change. 

(3)  direct  participation  program  or 
direct  participation  program  security 
refers  to  the  publicly  issued  equity 
sectirities  of  a  direct  participation 
program  as  defined  in  Rule  2810 
(including  limited  liability  companies), 
but  does  not  include  securities  on 
deposit  in  a  registered  securities 
depository  and  settled  regular  way, 
securities  listed  on  a  national  securities 
exchange  [or  The  Nasdaq  Stock  Market], 
or  any  program  registered  as  a 
commodity  pool  with  the  Commodities 
Futures  Trading  Commission. 

(4)  "real  estate  investment  trust"  or 
"real  estate  investment  trust  security" 
refers  to  the  publicly  issued  equity 
securities  of  a  real  estate  investment 
trust  as  defined  in  Section  856  of  the 
Internal  Revenue  Code,  but  does  not 
include  securities  on  deposit  in  a 
registered  securities  depository  and 
settled  regular  way  or  securities  Usted 
on  a  national  securities  exchange  [or 

The  Nasdaq  Stock  Market]. 

(5)  No  Change, 
(d)  No  Change. 

•        *        *        ♦        • 

2520.  Margin  Requirements 

(a)-(e)  No  Change. 
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(f)  Other  Provisions 

(1)  Determination  of  Value  for  Margin 
Purposes 

Active  seoirities  dealt  in  on  a 
national  securities  exchsinge  [or  OTC 
Marginable  secvuities  listed  on  Nasdaq] 
shall,  for  margin  purposes,  be  valued  at 
nurent  market  prices  provided  that, 
whether  or  not  dealt  in  on  an  exchange 
[or  listed  on  Nasdaq],  only  those  options 
contracts  on  a  stock  or  stock  index,  or 
a  stock  index  warrant,  having  an 
expiration  that  exceeds  nine  months 
and  that  are  listed  or  guaranteed  by  the 
canying  broker-dealer,  may  be  deemed 
to  have  market  value  for  the  purposes  of 
Rule  2520.  Other  seciuities  shall  be 
valued  conservatively  in  view  of  current 
market  prices  and  the  amoimt  [which] 
that  might  be  realized  upon  liquidation. 
Substantial  additional  margin  must  be 
required  in  all  cases  where  the 
securities  carried  in  "long"  or  "short" 
positions  are  subject  to  unusually  rapid 
or  violent  changes  in  value,  or  do  not 
have  an  active  market  [on  Nasdaq  or]  on 
a  national  securities  exchange,  or  where 
the  amount  carried  is  such  that  the 
position(s)  cannot  be  hquidated 
promptly. 

(2H9]  No  Change. 

(10)  Margin  For  Index/Currency 
Warrants 

(A)  This  subparagraph  (10)  sets  forth 
the  minimum  amoimt  of  margin  [which] 
that  must  be  deposited  and  maintained 
in  margin  accounts  of  customers  having 
positions  in  index  warrants,  currency 
index  warrants  or  currency  warrants 
dealt  in  on  [Nasdaq  or]  a  national 
securities  exchange.  The  Association 
may  at  any  time  impose  higher  margin 
requirements  in  respect  of  such 
positions  when  it  deems  such  higher 
margin  requirements  to  be  advisable. 
The  initial  deposit  of  margin  required 
under  this  Rule  must  be  made  within 
five  full  business  days  after  the  date  on 
which  a  transaction  giving  rise  to  a 
margin  requirement  is  effected.  The 
margin  requirements  set  forth  in  this 
subparagraph  (J)  are  applicable  only  to 
index  warrants,  currency  index  warrants 
and  currency  warrants  listed  for  trading 
on  Nasdaq  or  a  national  securities 
exchange  on  or  after  September  28, 
1995. 

(B)  Definitions  ! 

The  following  definitions  shall  apply 
to  transactions  in  index  warrants, 
currency  index  warrants,  and  currency 
warrants. 

(i)  through  (ii)  No  Change. 

(iii)  The  term  "current  market  value" 
of  an  index  warrant,  currency  index 
warrant  or  currency  warrant  shall  mean 


the  total  cost  or  net  proceeds  of  the 
transaction  on  the  day  the  warrant  was 
purchased  or  sold  and  at  any  other  time 
shall  mean  the  most  recent  closing  price 
of  that  issue  of  warrants  on  [Nasdaq,  in 
the  case  of  a  Nasdaq-listed  index 
warrants,  or]  the  exchange  on  which  it 
is  listed  on  any  day  with  respect  to 
which  a  determination  of  current  market 
value  is  made. 

(iv)  through  (xiv)  No  Change. 

(C)  through  (D)  No  Change. 
***** 

2522.  Definitions  Related  to  Options, 
Currency  Warrants,  Currency  Index 
Warrants  and  Stock  Index  Warrants 
Transactions 

(a)  The  following  definitions  shall 
apply  to  the  margin  requirements  for 
options,  currency  warrants,  ciurency 
index  warrants  and  stock  index 
warrants  transactions: 

(1)  through  (46)  No  Change. 

(47)  Options  Trading 

The  term  "options  trading"  means 
trading  in  any  option  issued  by  The 
Options  Clearing  Corporation,  whether 
or  not  of  a  type,  class  or  series  [which] 
that  has  been  approved  for  trading  [on 
Nasdaq  or]  on  a  national  securities 
exchange. 

(48)  through  (49)  No  Change. 

(50)  Primary  Market 

The  term  "primary  market"  means  (A) 
in  respect  of  an  underlying  security  that 
is  principally  traded  on  a  national 
seciuities  exchange,  the  principal 
exchange  market  in  which  the 
underlying  seciu-ity  is  traded  and  (B)  in 
respect  of  an  underlying  secvuity  that  is 
principally  traded  in  the  over-the- 
counter  market,  the  market  reflected  by 
any  widely  recognized  quotation 
dissemination  system  or  service 
[(Nasdaq  in  the  case  of  a  Nasdaq  stock)]. 

(51)  through  [77)  No  Change. 
***** 

2700.  SECURITIES  DISTRIBUnONS 


2720.  Distribution  of  Securities  of 
Members  and  Affiliates — Conflicts  of 
Interest 

(a)  No  Change. 

(b)  Definitions 

For  purposes  of  this  Rule,  the 
following  words  shall  have  the  stated 
meanings: 

(1)  throu^  (2)  No  Change. 

(3)  Bona  fide  independent  market — a 
market  in  a  security  [which]  that: 

(A)  through  (D)  No  Change. 

(4)  Bona  fide  independent  maricet 
maker — a  market  maker  [which]  that: 

(A)  is  registered  with  the  NASD  [as  a 
Nasdaq]  or  a  national  securities 


exchange  as  a  market  maker  in  the 
seciuity  to  be  distributed  pursuant  to 
this  Rule; 

(B)  through  (C)  No  Change. 
(5)  throu^  (18)  No  Change, 
(c)  through  (p)  No  Change. 

*        *        *        *        • 

2800.  SPECIAL  PRODUCTS 

2810.  Direct  Participation  Programs 

(a)  No  Change. 

(b)  Requirements  • 
(1)  No  Change. 

(2)  Suitability 

(A)  through  (C)  No  Change. 

(D)  Subparagraphs  (A)  and  (B),  and, 
only  in  situations  where  the  member  is 
not  affiliated  with  the  direct 
participation  program,  subparagraph  (C) 
shall  not  apply  to: 

(i)  A  secondary  public  offering  of  or 
a  secondary  market  transaction  in  a 
tmit,  depositary  receipt,  or  other  interest 
in  a  direct  participation  program  [for 
which  quotations  are  displayed  on 
Nasdaq  or  which]  that  is  listed  on  a 
registered  national  securities  exchange; 
or 

(ii)  an  initial  public  offering  of  a  imit, 
depositary  receipt  or  other  interest  in  a 
direct  participation  program  for  which 
an  application  for  [inclusion  on  Nasdaq 
or]  listing  on  a  registered  national  . 
securities  exchange  has  been  approved 
by  [Nasdaq  or]  such  exchange  and  the 
applicant  makes  a  good  feith 
representation  that  it  believes  such 
[inclusion  on  Nasdaq  or]  listing  on  an 
exchange  will  occiu  within  a  reasonable 
period  of  time  following  the  formation 
of  the  program. 

(3)  through  (5)  No  Change. 

(6)  Participation  in  Rollups 

(A)  through  (B)  No  Change. 

(C)  No  member  or  person  associated 
with  a  member  shall  participate  in  any 
capacity  in  a  limited  partnership  rollup 
transaction  if  the  transaction  is  imfair  or 
imreasonable. 

'  (i)  A  limited  partnership  rollup 
transaction  will  be  presmned  not  to  be 
unfair  or  imreasonable  if  the  limited 
partnership  rollup  transaction  provides 
for  the  right  of  dissenting  limited 
partners: 

a.  to  receive  compensation  for  their 
limited  partnership  units  based  on  an 
appraisal  of  the  limited  partnership 
assets  performed  by  an  independent 
appraiser  unaffiliated  with  the  sponsor 
or  general  partner  of  the  program ' 
[which]  that  values  the  assets  as  if  sold 
in  an  orderly  manner  in  a  reasonable 
period  of  time,  plus  or  minus  other 
balance  sheet  items,  and  less  the  cost  of 
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sale  or  refinancing  and  in  a  manner 
consistent  with  the  appropriate  industry 
practice.  Compensation  to  dissenting 
limited  partners  of  limited  partnership 
rollup  transactions  may  be  cash,  secured 
debt  instruments,  unsecm«d  debt 
instruments,  or  freely[-]  tradeable 
securities;  provided,  however,  that: 
'1.  through  3.  No  Change. 

4.  freely!-]  tradeable  securities 
[utilized]  used  as  compensation  to 
dissenting  limited  partners  must  be 
previously  listed  on  a  registered 
national  secwities  exchange  [or 
previously  traded  on  Nasdaq]  prior  to 
the  limited  partnership  rollup 
transaction,  and  the  number  of 
securities  to  be  received  in  return  for 
limited  partnership  interests  must  be 
determined  in  relation  to  the  average 
last  sale  price  of  the  fireely]-]  tradeable 
secvuities  in  the  20-day  period  following 
the  date  of  the  meeting  at  which  the 
vote  on  the  limited  partnership  rollup 
transaction  occvus.  If  the  issuer  of  the 
fi-eely]-]  tradeable  securities  is  affiliated 
with  the  sponsor  or  general  partner, 
newly  issued  securities  to  be  [utilized] 
used  as  compensation  to  dissenting 
limited  partners  shall  not  represent 
more  than  20  percent  of  the  issued  and 
outstanding  shares  of  that  class  of 
seciuities  after  giving  effect  to  the 
issuance.  For  purposes  of  the  preceding 
sentence,  a  sponsor  or  general  partner-  is 
"affiliated"  with  the  issuer  of  the 
fi«ely[-]  tradeable  seciuities  if  the 
sponsor  or  general  partner  receives  any 
material  compensation  from  the  issuer 
or  its  affiliates  in  conjunction  with  the 
limited  partnership  rollup  transaction  or 
the  purdiase  of  the  general  partner's 
interest;  provided,  however,  that 
nothing  herein  shall  restrict  the  ability 
of  a  sponsor  or  general  partner  to 
receive  any  payment  for  jts  equity 
interests  and  compensation  as  otherwise 
provided  by  this  subparagraph. 

b.  and  c.  No  Change. 

(ii)  No  Change. 

(c)  No  Change. 
***** 

2840.  Trading  in  Index  Warrants, 
Currency  Index  Warrants,  and 
Currency  Warrants 

2841.  General 

(a)  Applicability— This  Rule  2840 
Series  shall  be  applicable]:  (1)  To  the 
conduct  of  accounts,  the  execution  of 
transactions,  and  the  handling  of  orders 
in  index  warrants  listed  on  The  Nasdaq 
Stock  Market  ("Nasdaq");  and  (2)]  to  the 
extent  appropriate  unless  otherwise 
stated  herein,  to  the  conduct  of 
accounts,  the  execution  of  transactions, 
and  the  handling  of  orders  in  exchange- 
listed  stock  index  warrants,  currency 


index  warrants,  and  currency  warrants 
by  members  who  are  not  members  of  the 
exchange  on  which  the  warrant  is  Usted 
or  traded. 

(b)  and  (c)  No  Change. 
***** 

2850.  Position  Limits 

[(a)]  Except  with  the  prior  written 
approval  of  the  Association  pursuant  to 
the  Rule  9600  Series  for  good  cause 
shown  in  each  instance,  no  member 
shall  effect  for  any  account  in  which 
such  member  has  an  interest,  or  for  the 
account  of  any  partner,  officer,  director 
or  employee  thereof,  or  for  the  account 
of  any  customer,  a  purchase  or  sale 
transaction  in  an  index  warrant  listed 
[on  Nasdaq  or]  on  a  national  securities 
exchange  if  the  member  has  reason  to 
believe  that  as  a  result  of  such 
transaction  the  member,  or  partner, 
officer,  director  or  employee  thereof,  or 
customer  would,  acting  alone  or  in 
concert  with  others,  directly  or 
indirectly,  hold  or  control  an  aggregate 
position  in  an  index  warrant  issue  on 
the  same  side  of  the  market,  combining 
such  index  warrant  position  with 
positions  in  index  warrants  overlying 
the  same  index  on  the  same  side  of  the 
market,  in  excess  of  the  position  limits 
established  by  the  Association[,  in  the 
case  of  Nasdaq-listed  index  warrants,]  or 
the  exchange  on  which  the  index 
warrant  is  listed. 

[(b)  In  determining  compliance  with 
this  Rule,  the  position  limits  for  Nasdaq- 
listed  index  warrants  are  as  follows:] 
[(1)  Fifteen  million  warrants  with 
respect  to  warrants  on  the  seime  stock 
index  (other  than  the  Standard  &  Poor's 
MidCap  400  Index)  with  an  original 
issue  price  of  ten  dollars  or  less.] 
[(2)  Seven  million  five  hundred 
thousand  warrants,  with  respect  to 
warrants  on  tbe  Standard  &  Poor's 
MidCap  400  Index  with  an  original 
issue  price  of  ten  dollars  or  less.] 

[(3)  For  stock  index  warrants  with  ah 
original  issue  price  greater  than  ten 
dollars,  positions  in  these  warrants  must 
be  converted  to  the  equivalent-of 
warrants  on  the  same  index  priced 
initially  at  ten  dollars  by  dividing  the 
original  issue  price  of  the  index 
warrants  priced  above  ten  dollars  by  ten 
and  multipljring  this  number  by  the  size 
of  such  index  warrant  position.  After 
recalculating  a  warrant  position 
pursuant  to  this  subparagraph,  such 
recalculated  warrant  position  shall  be 
aggregated  with  other  warrant  positions 
on  the  same  underlying  index  on  the 
same  side  of  the  market  and  subjected 
to  the  applicable  position  limit  set  forth 
in  subparagraph  (1)  or  (2)  above.  For 
example,  if  an  investor  held  100,000 
'  Nasdaq  100  Index  warrants  offered 


originally  at  $20  per  warrant,  the  size  of 
this  position  for  the  purpose  of 
calculating  position  limits  would  be 
200,000,  or  100,000  times  20/10] 

2851.  Exercise  Limits 

(a)  Except  with  the  prior  written 
approval  of  the  Association  pursuant  to 
the  Rule  9600  Series  for  good  cause 
shown,  in  each  instance,  no  member  or 
person  associated  with  a  member  shall 
exercise,  for  any  account  in  which  such 
member  or  person  associated  with  such 
member  has  an  interest,  or  for  the 
account  of  any  partner,  officer,  director 
or  employee  thereof,  or  for  the  account 
of  any  customer,  a  long  position  in  any 
index  warrant  if  as  a  result  thereof  such 
member  or  partner,  officer,  director  or 
employee  thereof  or  customer,  acting 
alone  or  in  concert  with  others,  directly 
or  indirectly, [:) 

[(1)  Has  or  will  have  exercised  within 
any  five  (5)  consecutive  business  days  a 
number  of  index  warrants  overlying  the 
same  index  in  excess  of  the  limits  for 
index  warrant  positions  contained  in 
Rule  2850;  or 

(2)]  Has  or  will  have  exceeded  the 
applicable  exercise  limit  fixed  from  time 
to  time  by  an  exchange  for  an  index 
warrant  [not  dealt  in  on  Nasdaq]. 

(b)  The  Association,  pursuant  to  the 
Rule  9600  Series  for  good  cause  shown, 
may  institute  other  limitations 
concerning  the  exercise  of  index 
warrants  from  time  to  time  by  action  of 
the  Association.  Reasonable  notice  shall 
be  given  of  each  new  limitation  fixed  by 
the  Association.  These  exercise 
limitations  are  separate  and  distinct 
frt)m  any  other  exercise  limitations 
imposed  by  the  issuers  of  index 
warrants. 

(2852.  Reporting  Requireflients] 
Reterved 

[(a)  Each  member  shall  file  with  the 
Association  a  report  with  respect  to 
each  account  in  which  the  member  has 
an  interest,  each  account  of  a  partner, 
officer,  director  or  employee  of  such 
member,  and  each  customer  account  of 
the  member,  which  has  established  an 
aggregate  position  of  100,000  index 
warrants  on  the  same  side  of  the  market 
in  an  index  warrant  issue  listed  on 
Nasdaq,  combining  such  index  warrant 
position  with  positions  in  index 
warrants  overlying  the  same  index  on 
the  same  side  of  the  market  traded  on 
Nasdaq  or  a  national  securities 
exchange.] 

[(b)  Such  report  shall  identify  the 
person  or  persons  having  an  interest  in 
such  account  and  shall  identify 
separately  the  total  number  of  each  type 
of  index  warrant  that  comprises  the 
reportable  position  in  such  account.  The 
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report  shall  be  in  such  fonn  as  may  be 
prescribed  by  the  Association  and  shall 
be  filed  no  later  than  the  close  of 
business  oa  the  next  business  day 
following  the  day  on  which  the 
transaction  or  transactions  necessitating 
the  filing  of  such  report  occurred. 
Whenever  a  report  shall  be  required  to 
be  filed  with  respect  to  an  account 
pursuant  to  this  Rule,  the  member  filing 
such  report  shall  file  with  the 
Association  such  additional  periodic 
reports  with  respect  to  such  accoimt  as 
the  Association  may  from  time  to  time 
prescribe.] 


2854.  [Trading  Halts  or  Suspensions] 
Reserved 

[(a)  The  trading  in  an  index  warrant 
on  Nasdaq  shall  be  halted  whenever  the 
Senior  Vice  President  for  Market 
Regulation,  or  its  designee,  shall 
conclude  that  such  action  is  appropriate 
in  the  interests  of  a  fair  and  orderly 
market  and  to  protect  investors.  Among 
the  factors  that  may  be  considered  cire 
the  following:] 

[(1)  Trading  has  been  halted  or 
suspended  in  underlying  stocks  whose 
weighted  value  represents  20%  or  more 
of  the  index  value;] 

[(2)  the  current  calculation  of  the 
index  derived  frova  the  current  market 
prices  of  the  stocks  is  not  available;] 

[(3)  other  unusual  conditions  or 
circimistances  detrimental  to  the 
maintenance  of  a  fair  and  orderly 
market  are  present.] 

[(b)  Trading  in  index  warrants  that 
has  been  the  subject  of  a  trading  halt  or 
suspension  may  resume  if  the  Senior 
Vice  President  for  Market  Regulation,  or 
its  designee,  determines  that  the 
conditions  w^ch  led  to  the  halt  or 
suspension  are  no  longer  present  or  that 
the  interests  of  a  fair  and  orderly  market 
are  served  by  a  resumption  of  trading. 
In  either  event,  the  reopening  may  not 
occur  until  the  Association  has 
determined  that  trading  in  underlying 
stocks  whose  weighted  value  represents 
more  than  50%  of  the  index  is 
occurring.] 


2860.  Options 

(a)  No  Change. 

(b)  Requirements 

(1)  General 

(A)  Applicability— This  Rule  shall  be 
applicable  (i)  [to  the  trading  of  options 
contracts  issued  by  The  Options 
Clearing  Corporation  and  displayed  on 
The  Nasdaq  StocJc  Market  and  to  the 
terms  and  conditions  of  such  contracts; 
(ii)]  to  the  extent  appropriate  unless 


otherwise  stated  herein,  to  the  conduct 
of  accoimts.  tfie  execution  of 
transactions,  and  the  handling  of  orders 
in  exchange-listed  options  by  members 
[who]  that  are  not  members  of  an 
exchange  on  which  the  option  executed 
is  listed:  [(iii)]  (ii)  to  the  extent 
appropriate  unless  otherwise  stated 
herein,  to  the  conduct  of  accounts,  the 
execution  of  transactions,  and  the 
handling  of  orders  in  conventional  . 
options;  and  [(iv)]  (iii)  other  matters 
related  to  options  trading. 

Unless  otiierwise  indicated  herein, 
subparagraphs  (3)  through  (12)  shall 
apply  only  to  [options  displayed  on 
Nasdaq  and]  standardized  and 
conventional  options  on  common  stock 
and  subparagraphs  (13)  through  (24) 
shall  apply  to  tremsactions  in  all  options 
as  defined  in  paragraplr  (a),  including 
common  stock.  The  position  and 
exercise  limits  for  FLEX  Equity  Options 
for  members  [who]  that  are  not  also 
members  of  the  exchange  on  which 
FLEX  Equity  Options  trade  shall  be  the 
same  as  the  position  and  exercise  limits 
as  applicable  to  members  of  the 
exchange  on  which  such  FLEX  Equity 
Options  are  traded. 

(B)  through  (C)  No  Change. 

(2)  Definitions 

The  following  terms  shall,  imless  the 
context  otherwise  requires,  have  the 
stated  meanings: 

(A)  through  (F)  No  Change. 

(G)  Call — The  term  "call"  means  an 
option  contract  under  which  the  holder 
of  the  option  has  the  right,  in 
accordance  with  the  terms  of  the  option, 
to  purchase  the  number  of  units  of  the 
underlying  security  or  to  receive  a 
dollar  equivalent  of  the  imderlying 
index  covered  by  the  option  contract.  In 
the  case  of  a  "call"  issued  by  The 
Options  Clearing  Corporation  on 
common  stock  [or  on  an  option 
displayed  on  The  Nasdaq  Stock  Market], 
it  shall  mean  an  option  contract  imder 
which  the  holder  of  the  option  has  the 
right,  in  accordance  with  the  terms  of 
the  option,  to  purchase  fi-om  The 
Options  Clearing  Corporation  the 
number  of  units  of  the  underlying 
security  or  receive  a  dollar  equivalent  of 
the  underlying  index  covered  by  the 
option  contract. 

(H)  through  (DD)  No  Change.  [(EE) 
Nasdaq  Market  Index  Option — The  term 
"Nasdaq  market  index  option"  means 
an  option  contract  issued  by  The 
Options  Clearing  Corporation  and 
displayed  on  Nasdaq  based  upon  an 
underlying  index  which  has  been 
deemed  by  the  Commission  to  be  a 
market  index.] 

[(FF)  Nasdaq  Option  Transaction — 
The  term  "Nasdaq  option  transaction" 


means  a  transaction  effected  by  a 
member  of  the  Association  for  the 
purchase  or  sale  of  an  option  contract 
which  is  displayed  on  The  Nasdaq 
Stock  Market  or  for  the  closing  out  of  a 
long  or  short  position  in  such  option 
contract.] 

(GG)  through  (II)  are  renumbered  as 
(EE)  through  (GG). 

[(JJ)]  (HH)  Options  Contract— The 
term  "options  contract"  means  any 
option  as  defined  in  paragraph  (a).  For 
purposes  of  subparagraphs  (3)  through 
(12),  an  option  to  piuchase  or  sell 
common  stock  shall  be  deemed  to  cover 
100  shares  of  such  stock  at  the  time  the 
contract  granting  such  option  is  written. 
[A  Nasdaq  index  option  shall  be  deemed 
to  cover  a  dollar  equivalent  to  the 
nimierical  value  of  the  underlying  index 
multiplied  by  the  applicable  index 
multiplier.]  If  a  stock  option  is  granted 
covering  some  other  number  of  shares, 
then  for  purposes  of  subparagraphs  (3) 
through  (12),  it  shall  be  deemed  to 
constitute  as  many  option  contracts  as 
that  other  number  of  shares  divided  by 
100  (e.g.,  an  option  to  buy  or  sell  five 
hundred  shares  of  common  stock  shall 
be  considered  as  five  option  contracts). 
A  stock  option  contract  [which]  that, 
when  written,  grants  the  right  to 
purchase  or  sell  100  shares  of  common 
stock  shall  continue  to  be  considered  as 
one  contract  throughout  its  life, 
notwithstanding  that,  piu-suant  to  its 
terms,  the  number  of  shares  [which]  that 
it  covers  may  be  adjusted  to  reflect  stock 
dividends,  stock  splits,  reverse  splits,  or 
other  similar  actions  by  the  issuer  of 
such  stock. 

(KK)  through  (NN)  are  renumbered  as 
(II)  through  (LL). 

[(OO)]  (MM)  Put— The  term  "put" 
means  an  option  contract  luider  which 
the  holder  of  the  option  has  the  right,  in 
accordance  with  the  terms  of  the  option, 
to  sell  the  niunber  of  units  of  the 
underlying  secmity  or  deliver  a  dollar 
equivalent  of  the  underlying  index 
covered  by  the  option  contract.  In  the 
case  of  a  "put"  issued  by  The  Options 
Clearing  Corporation  on  common  stock 
[or  on  an  option  displayed  on  The 
Nasdaq  Stock  Market],  it  shall  mean  an 
option  contract  under  which  the  holder 
of  the  option  has  the  right,  in 
accordance  with  terms  of  the  option,  to 
sell  to  The  Options  Clearing  Corporation 
the  niunber  of  units  of  the  underlying 
security  covered  by  the  option  contract 
or  to  tender  the  dollar  equivalent  of  the 
underlying  index. 

[(PP)  Registered  Nasdaq  Index 
Options  Market  Maker — ^The  term 
"registered  Nasdaq  index  options 
market  maker"  means  a  member  who 
meets  the  qualifications  for  such,  as  set 
forth  in  subparagraph  (3),  is  willing  and 
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able  to  serve  as  such  in  connection  with 
Nasdaq  index  option  contracts  and  who 
is  authorized  by  the  Association  to  do 
so.] 

(QQ)  through  (W)  are  renumbered  as 
(NN)  through  (SS). 

[(WW)]  (TT)  The  Options  Gearing 
Corporation— The  term  "The  Options 
Clearing  Corporation"  means  The 
Options  Clearing  Corporation,  the  issuer 
of  exchange-listed  options  [and  options 
displayed  on  The  Nasdaq  Stock  Market]. 

(XX)  through  (YY)  are  renumbered  as 
(UU)  through  (W). 

((ZZ)  Underiying  Index— The  term 
"underlying  index"  means  an  index 
upon  which  a  Nasdaq  index  option 
contract  is  based.] 

(AAA)  through  (BBB)  are  renixmbered 
as  (YY)  through  (ZZ). 

(3)  Position  Limits 

(A)  Stock  Options — Except  in  highly 
unusual  circumstances,  and  with  the 
prior  written  approval  of  the 
Association  pxu-suant  to  the  Rule  9600 
Series  for  good  cause  shown  in  each 
instance,  no  member  shall  effect  for  any 
account  in  which  such  member  has  an 
interest,  or  for  the  account  of  any 
partner,  officer,  director  or  employee 
thereof,  or  for  the  account  of  any 
customer,  non-member  broker,  or  non- 
member  dealer,  an  opening  transaction 
through  [Nasdaq,]  the  over-the-counter 
market  or  on  any  exchange  in  a  stock 
option  contract  of  any  class  of  stock 
options  if  the  member  has  reason  to 
'  believe  that  as  a  result  of  such 
transaction  the  member  or  partner, 
officer,  director  or  employee  thereof,  or 
customer,  non-member  broker,  or  non- 
member  dealer,  would,  acting  alone  or 
in  concert  with  others,  directly  or 
indirectly,  hold  or  control  or  be 
obligated  in  respect  of  an  aggregate 
equity  options  position  in  excess  of: 

(i)  No  Change. 

(ii)  22,500  options  contracts  of  the  put 
class  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
imderlying  security,  provid[ing]ed  that 
the  22,500  contract  position  limit  shall 
only  be  available  for  option  contracts  on 
securities  [which]  that  imderlie  [Nasdaq 
or]  exchange-traded  options  qualifying 
under  applicable  rules  for  a  position 
limit  of  22,500  option  contracts:  or 

(iii)  31,500  option  contracts  of  the  put 
class  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
underlying  secvuity  provid[ing]ed  that 
the  31,500  contract  position  limit  shall 
only  be  available  for  option  contracts  on 
securities  [which]  that  underlie  [Nasdaq 
or]  exchange-traded  options  qualifying 
under  applicable  rules  for  a  position 
limit  of  31,500  option  contracts;  or 


(iv)  60,000  options  contracts  of  the 
put  and  the  call  class  on  the  same  side 
of  the  market  covering  the  same 
underlying  security,  provid[ing]ec/  that 
the  60,000  contract  position  limit  shall 
only  be  available  for  option  contracts  on 
securities  [which]  that  imderlie  [Nasdaq 
or]  exchange-traded  options  qualifying 
under  applicable  rules  for  a  position 
limit  of  60,000  option  contracts;  or 

(v)  75,000  options  contracts  of  the  put 
and  the  call  class  on  the  same  side  of 
the  market  covering  the  same 
underlying  security,  provid[ing]ed  that 
the  75,000  contract  position  limit  shall 
only  be  available  for  option  contracts  on 
securities  fwhich]  that  underlie  [Nasdaq 
or]  exchange-traded  options  qualifying 
under  applicable  rules  for  a  position 
limit  of  75,000  option  contracts;  or 

(vi)  through  (ix)  No  Change. 

(B)  Index  Options 

[(i)]  Except  in  highly  unusual 
circumstances,  and  with  the  prior 
written  approval  of  the  Association 
pursuant  to  the  Rule  9600  Series  for 
good  cause  shown  in  each  instance,  no 
member  shall  effect  for  any  account  in 
which  such  member  has  an  interest,  or 
for  the  account  of  any  partner,  officer, 
director  or  employee  thereof,  or  for  the 
account  of  any  customer,  an  opening 
transaction  in  an  option  contract  of  any 
class  of  index  options  [displayed  on 
Nasdaq  or]  dealt  in  on  an  exchange  if 
the  member  has  reason  to  believe  that  as 
a  result  of  such  transaction  the  member 
or  partner,  officer,  director  or  employee 
thereof,  or  customer,  would,  acting 
alone  or  in  concert  with  others,  directly 
or  indirectly,  hold  or  control  or  be 
obligated  in  respect  of  an  aggregate 
position  in  excess  of  position  limits 
established  by  [the  Association,  in  the 
case  of  Nasdaq  index  options,  or]  the 
exchange  on  which  the  option  trades. 

[(ii)  In  determioing  compliance  with 
this  subparagraph  (3),  option  contracts 
on  a  market  index  displayed  in  Nasdaq 
shall  be  subject  to  a  contract  limitation 
fixed  by  the  Association,  which  shall 
not  be  larger  than  the  equivalent  of  a 
$300  million  position.  For  this  purpose, 
a  position  shall  be  determined  by  the 
product  of  the  closing  index  value  times 
the  index  multiplier  times  the  number 
of  contracts  on  the  same  side  of  the 
market.] 

(C)  through  (D)  No  Change. 

(4)  throu^  (6)  No  Change. 

(7)  Limit  on  Uncovered  Short  Positions 

Whenever  the  Association  shall 
determine  in  light  of  current  conditions 
in  the  markets  for  options,  or  in  the 
markets  for  underlying  securities,  that 
there  are  outstanding  a  number  of 
uncovered  short  positions  in  option 
contracts  of  a  given  class  in  excess  of 


the  limits  established  by  the  Association 
for  purposes  of  this  subparagraph  or  that 
a  percentage  of  outstanding  short 
positions  in  option  contracts  of  a  given 
class  are  uncovered,  in  excess  of  the 
limits  established  by  the  Association  for 
purposes  of  this  subparagraph,  the 
Association,  upon  its  determination  that 
such  action  is  in  the  public  interest  and 
necessary  for  the  protection  of  investors 
and  the  maintenance  of  a  fair  and 
orderly  market  in  the  option  contracts  or 
underlying  securities,  may  prohibit  any 
further  opening  writing  transactions  in 
option  contracts  of  that  class  unless  the 
resulting  short  position  will  be  covered, 
and  it  may  prohibit  the  uncovering  of 
any  existing  covered  short  position  in 
option  contracts  of  one  or  more  series  of 
options  of  that  class.  [The  Association 
may  exempt  transactions  in  Nasdaq 
options  by  registered  Nasdaq  options 
market  makers  from  restrictions 
imposed  under  this  subparagraph  and  it 
shall  rescind  such  restrictions  upon  its 
determination  that  they  are  no  longer 
appropriate.] 
(8)  through  (1 1 )  No  Change. 

(12)  Confirmations' 

Every  member  shall  promptly  furnish 
to  each  customer  a  written  confirmation 
of  each  transaction  in  option  contracts 
for  such  customer's  account.  Each  such 
confirmation  shall  show  the  type  of 
option,  the  underlying  security  or  index, 
the  expiration  month,  the  exercise  price, 
the  number  of  option  contracts,  the 
premium,  the  commission,  the  trade  and 
settlement  dates,  whether  the 
transaction  was  a  purchase  or  a  sale 
(writing)  transaction,  whether  the 
transaction  was  an  opening  or  a  closing 
transaction,  whether  the  transaction  was 
effected  on  a  principal  or  agency  basis 
and,  for  other  than  options  issued  by 
The  Options  Clearing  Corporation,  the 
date  of  expiration.  The  confirmation 
shall  by  appropriate  symbols 
distinguish  between  exchange  listed 
[and  Nasdaq  option  transactions]  and 
other  transactions  in  option  contracts. 

(13)  through  (22)  No  Change. 

(23)  Tendering  Procedures  for  Exercise 
of  Options 

(A)  Exercise  of  Options  Contracts 

(i)  Subject  to  the  restrictions 
established  pursuant  to  paragraph  (b)(4) 
hereof  and  such  other  restrictions 
[which]  that  may  be  imposed  by  the 
Association.  The  Options  Clearing 
Corporation  or  an  options  exchange 
pursuant  to  appropriate  rules,  an 
outstanding  option  contract  issued  by 
The  Options  Clearing  Corporation  may 
be  exercised  during  the  time  period 
specffied  in  the  rules  of  The  Options 
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Qearing  Corporation.  An  exercise  notice 
may  be  tendered  to  The  Options 
Clearing  Corporation  only  by  the 
clearing  member  in  whose  account  the 
option  contract  is  carried.  Exercise 
instructions  of  their  customers  relating 
to  exchange  listed  [or  Nasdaq]  option 
contracts  shall  not  be  accepted  by 
members  after  5:30  p.m.  (Eastern  Time) 
on  the  business  day  immediately  prior 
to  the  expiration  date  of  any  option 
contract.  Exercise  instructions  in  respect 
of  such  option  contracts  carried  in  any 
proprietary  account  of  a  member  shall 
similarly  not  be  accepted  by  any  other 
member  with  [whom]  which  such 
member  maintains  an  account  after  5:30 
p.m.  (Eastern  Time)  on  the  business  day 
immediately  prior  to  the  expiration  date 
of  any  option  contract. 

(ii)  through  (iii)  No  Change. 

(B)  through  (D)  No  Change. 

[(E)  Exercise  of  Nasdaq  Index  Option 
Contracts  i 

(i)  With  respect  to  Nasdaq  index 
option  contracts,  clearing  members  are 
required  to  follow  the  procedures  of  The 
Options  Clearing  Corporation  for 
tendering  exercise  notices,  and  member 
organizations  also  are  required  to 
comply  with  the  following  procedures:] 

(a.  A  memorandum  to  exercise  any 
Nasdaq  index  option  contract  issued  or 
to  be  issued  in  a  customer  or  market 
maker  account  at  The  Options  Clearing 
Corporation  must  be  received  or 
prepared  by  the  member  organization  no 
later  than  4:10  p.m.  (Eastern  Time)  and 
must  be  time-stamped  at  the  time  it  is 
received  or  prepared.  Member 
organizations  must  accept  exercise 
instructions  imtil  4:10  p.m.  (Eastern 
Time)  each  business  day.] 

[b.  A  memorandum  to  exercise  any 
Nasdaq  index  option  contract  issued  or 
to  be  issued  in  a  firm  account  at  The 
Options  Clearing  Corporation  must  be 
prepared  by  the  member  organization  no 
later  than  4:10  p.m.  (Eastern  Time)  and 
must  be  time-stamped  at  the  time  it  is 
psepared.] 

[c.  Any  member  or  member 
organization  that  intends  to  submit  an 
exercise  notice  for  25  or  more  contracts 
in  the  same  series  of  Nasdaq  index 
options  on  the  same  business  day  on 
behalf  of  an  individual  customer, 
registered  Nasdaq  options  mariiLet  maker 
or  firm  account  must  notify  the 
Association  of  such  exercises  in  a 
mannm  prescribed  by  the  Association 
no  later  than  4:10  p.m.  (Eastern  Time) 
on  that  day.  For  purposes  of  this 
subparagraph  (E).  exercises  for  all 
accounts  controlled  by  the  same 
individual  must  be  aggregated.] 

[(ii)  The  provisions  of  subparagraphs 
(i)  a.  and  b.  above  are  not  applicable  in 


respect  to  any  series  of  Nasdaq  index 
options  on  the  last  day  of  trading  prior 
to  the  expiration  date  of  such  series.] 
(24)  No  Change. 

***** 

2870.  (Nasdaq  Index  Options]  Reaerved 
[2871.  Definitions] 

[(a)  Aggregate  Current  Index  Value — 
The  term  "aggregate  ciurent  index 
value"  means  the  value  required  to  be 
delivered  to  the  holder  of  a  call  or  by 
the  holder  of  a  put  (against  payment  of 
the  aggregate  exercise  price)  upon  the 
valid  exercise  of  an  index  option.  Such 
value  is  equal  to  the  index  multiplier 
times  the  ciurent  index  value  on  the 
trading  day  on  which  an  exercise  notice 
is  properly  tendered  to  The  Options 
Clearing  Corporation,  or,  if  the  day  on 
which  such  notice  is  so  tendered  is  not 
a  trading  day,  then  on  the  most  recent 
trading  day.] 

[(b)  Aggregate  Index  Option  Exercise 
Price — The  term  "aggregate  index 
option  exercise  price"  in  respect  of  an 
index  option  means  the  exercise  price  of 
such  option  times  the  index  multiplier.] 

[(c)  Best  Bid  and  Asked — ^The  term 
"best  bid"  means  the  best  or  highest 
price  of  all  the  open,  active  bids.  The 
term  "best  asked"  means  the  best  or 
lowest  (but  greater  than  zero)  price  of  all 
the  open  active  offers.] 

[(d)  Cabinet  Transaction — ^The  term 
"cabinet  transaction"  means  a 
transaction  in  a  Nasdaq  index  option 
executed  at  a  price  of  $1.00  per  contract 
for  the  purpose  of  opening  or  closing  a 
position  in  an  index  option  having  a 
nominal  market  value.] 

[(e)  Call — ^The  term  "call"  means  an 
option  contract  under  which  the  holder 
of  the  options  has  the  right,  in 
accordance  with  the  terms  of  the  option, 
to  buy  a  niunber  of  units  of  the 
underl3ring  security  or  to  receive  a 
dollar  equivalent  of  the  underlying 
index  covered  by  the  option  contract.] 

[(f)  Class  of  Options — ^The  term  "class 
of  options"  means  all  option  contracts 
of  the  same  type  of  option  covering  the 
same  underlying  security  or  index.] 

[(g)  Clearing  Member— The  term 
"clearing  member"  means  a  member  of 
the  Association  which  has  been 
admitted  to  membership  in  The  Options 
Clearing  Corporation  pursuant  to  the 
provisions  of  the  rules  of  The  Options 
Clearing  Corporation.] 

[(h)  Closing  Purchase  Transaction — 
The  term  "closing  purchase  transaction" 
means  an  option  transaction  in  which 
the  purchaser's  intention  is  to  reduce  or 
eliminate  a  short  position  in  the  series 
of  options  involved  in  such  transaction.] 

[(i)  Closing  Sale  Transaction — ^The 
term  "closing  sale  transaction"  means 


an  option  transaction  in  which  the 
seller's  intention  is  to  reduce  or 
eliminate  a  long  position  in  the  series  of 
options  involved  in  such  transaction.] 

[(j)  Combination  Order— The  term 
"combination  order"  means  an  order  to 
buy  a  number  of  call  option  contracts 
and  the  same  number  of  put  option 
contracts  with  respect  to  the  same 
underlying  security  or  index  or  put  and 
call  option  contracts  representing  the 
same  number  of  shares  or  units  of 
trading  at  option,  which  contracts  do 
not  have  both  the  same  exercise  price 
and  expiration  date;  or  an  order  to  sell 
a  number  of  call  option  contracts  and 
the  same  number  of  put  option  contracts 
with  respect  to  the  same  underlying 
security  or  index,  or  put  and  call  option 
contracts  representing  the  same  number 
of  shares,  or  units  of  trading  at  option, 
which  contracts  do  not  have  both  the 
same  exercise  price  and  expiration  date 
(e.g.,  an  order  to  buy  two  XYZ  April  50 
calls  and  to  buy  two  XYZ  July  40  puts 
is  a  combination  order).  In  the  case  of 
adjusted  option  contracts,  a 
combination  order  need  not  consist  of 
the  same  number  of  put  and  call 
contracts  if  such  contracts  represent  the 
same  number  of  shares  or  units  of 
trading  at  option.] 

[(k)  Covered — ^The  term  "covered"  in 
respect  of  a  short  position  in  a  call 
option  contract  means  that  the  writer's 
obligation  is'secured  by  a  "specific 
deposit"  or  an  "escrow  deposit," 
meeting  the  conditions  of  Riiles  610(e) 
or  610(h),  respectively,  of  the  rules  of 
The  Options  Clearing  Corporation,  or 
the  writer  holds  in  the  same  accoimt  as 
the  short  position,  on  a  unit-for-unit 
basis,  a  long  position  either  in  the 
underlying  security  or  in  an  option 
contract  of  the  same  class  of  options 
where  the  exercise  price  of  the  option 
contract  in  such  long  position  is  equal 
to  or  less  than  the  exercise  price  of  the 
option  contract  in  such  short  position. 
Tlie  term  "covered"  in  respect  of  a  short 
position  in  a  put  option  contract  means 
that  the  writer  holds  in  the  same 
account  as  the  short  position,  on  a  unit- 
for-unit  basis,  a  long  position  in  an 
option  contract  of  the  same  class  of 
options  having  an  exercise  price  equal 
to  or  greater  than  the  exercise  price  of 
the  option  contract  in  such  short 
position.] 

[(1)  Current  Index  Value — ^The  term 
"current  index  value"  means  the  level 
of  a  particular  index  (derived  from  the 
current  market  prices  and  capitalization 
of  the  imderlying  securities  in  the  index 
group)  at  the  close  of  trading  on  any 
trading  day,  or  any  multiple  at  fraction 
thereof  specified  by  the  Association  as 
such  value  is  reported  by  the  reporting 
authority.] 


Federal  Register /Vol.  67,  No.  2 /Thursday,  January  3,  2002 /Notices 


397 


[(m)  Expiration  Cycle — ^The  term 
"expiration  cycle"  means  all  option 
contracts  covering  the  same  underlying 
seciurity  or  index  having  the  same 
expiration  month,  or  the  time  period 
during  which  such  options  are 
authorized  for  trading.] 

[(n)  Expiration  Date — The  term 
"expiration  date"  of  a  Nasdaq  option 
contract  issued  by  The  Options  Clearing 
Corporation  means  the  day  and  time 
fixed  by  the  rules  of  The  Options 
Clearing  Corporation  for  the  expiration 
of  all  option  contiBCts  having  the  same 
Expiration  month  as  such  option 
contract.] 

[(o)  Expiration  Month— The  term 
"expiration  month"  in  respect  of  an 
option  contract  means  the  month  and 
year  in  which  such  option  contract 
expires.] 

Up)  Index  Dollar  Equivalent — ^The 
term  "index  dollar  equivalent"  is  the 
dollar  amoimt  which  results  when  the 
index  value  is  multiplied  by  the 
appropriate  index  multiplier.] 

Uq)  Index  Group — ^The  term  "index 
group"  means  a  group  of  securities, 
whose  inclusion  and  relative 
representation  in  the  group  is 
determined  by  the  inclusion  and 
relative  representation  of  their  current 
market  values  in  a  widely  disseminated 
securities  index  specified  by  the 
Association.] 

[(r)  Index  Multiplier — The  term 
"index  multiplier"  as  used  in  reference 
to  an  index  option  contract  means  the 
dollar  amount  (as  specified  by  the 
Association]  by  which  the  current  index 
value  is  multiplied  to  arrive  at  the  index 
dollar  equivalent.  Such  term  replaces 
the  term  "unit  of  trading"  used  in 
reference  to  other  kinds  of  options.] 

[(s)  Index  Option  Exercise  Price — ^The 
term  "index  option  exercise  price"  in 
respect  of  an  index  option  means  the 
specified  index  value  which,  when 
multiplied  by  the  index  miUtiplier,  will 
yield  the  aggregate  exercise  price  at 
which  the  aggregate  current  index  value 
may  be  purchased  (in  the  case  of  a  call) 
or  sold  (in  the  case  of  a  put)  upon  the 
exercise  of  such  option.] 

[(t)  Index  Option  Premiiun — ^The  term 
"index  option  premium"  means  the 
price  of  each  such  option  (expressed  in 
points),  as  agreed  upon  by  the  purchaser 
and  seller  in  such  transaction,  times  the 
index  multiplier  and  the  number  of 
options  subject  to  the  transaction.] 

[(u)  Index  Underlying  Security — ^The 
term  index  imderlying  security  means 
any  of  the  securities  included  in  an 
index  group  underlying  a  class  of 
Nasdaq  index  options.] 

[(v)  Internalized  Trade  Transaction — 
The  term  "Internalized  Trade 
Transaction"  or  "ITT"  means  an  OCT 


entered  into  The  Nasdaq  Stock  Market 
by  a  participant  containing  the  terms  of 
a  transaction  executed  by  the 
participant  as  principal  where  the 
participant  is  also  the  order  entry  firm.] 

[(w)  Long  Position — ^The  term  "long 
position"  means  the  number  of 
outstanding  option  contracts  of  a  given 
series  of  options  held  by  a  person 
(purchaser).] 

[(x)  Nasdaq  Index  Option  Contract — 
The  term  "Nasdaq  index  option 
contract"  means  an  option  contract 
which  is  authorized  for  quotation 
display  on  The  Nasdaq  Stock  Market.] 

[(y)  Nasdaq  Index  Options  Order 
Entry  Firm — The  term  "order  entry 
firm"  shall  mean  a  member  of  the 
Association  who  is  registered  as  an 
order  entry  firm  for  purposes  of 
participation  in  the  Nasdaq  Index 
Options  Service  which  permits  the  firm 
to  enter  options  orders  via  Order 
Confirmation  Transactions  (OCT)  or 
Internalized  Trade  Transaction  (ITT).] 

[(z)  Nasdaq  Index  Options 
Participant — ^The  term  "participant" 
shall  mean  either  a  Nasdaq  index 
options  market  maker  or  Nasdaq  index 
options  order  entry  firm  registered  as 
such  with  the  Association  for 
participation  in  the  Nasdaq  Index 
Options  Service.] 

l(aa)  Nasdaq  Index  Options  Service — 
The  term  "Nasdaq  Index  Option 
Service"  or  "Service"  means  the  Service 
owned  and  operated  by  The  Nasdaq 
Stock  Market,  Inc.  which  enables 
participants  to  report  transaction  in 
Nasdaq  index  options,  to  have  reports  of 
all  Nasdaq  index  options  transactions 
automatically  forwarded  to  the  Options 
Price  Reporting  Authority  (OPRA)  for 
dissemination  to  the  public  and  the 
industry,  and  to  "lock-in"  these  trades 
by  sending  both  sides  to  The  Options 
Clearing  Corporation  for  clearance  and 
settiement;  and  to  provide  participants 
with  sufficient  monitoring  and  updating 
capabilities  to  participate  in  such 
trading  environment.] 

[(bb)  Nasdaq  Market  Index  Option — 
The  term  "Nasdaq  market  index  option" 
means  an  option  contract  issued  by  The 
Options  Clearing  Corporation  and 
displayed  on  The  Nasdaq  Stock  Market 
based  upon  an  imderlying  index  which 
has  been  deemed  by  the  Commission  to 
be  a  market  index.] 

[(cc)  Opening  Purchase  Transaction — 
The  term  "opening  purchase 
transaction"  means  an  option 
transaction  in  which  the  buyer's 
intention  is  to  create  or  increase  a  long 
position  in  the  series  of  options 
involved  in  such  transaction.] 

[(dd)  Opening  Writing  Transaction — 
The  term  "opening  writing  transaction" 
means  an  option  transaction  in  which 


the  seller's  (writer's)  intention  is  to 
create  or  increase  a  short  position  in  the 
series  of  options  involved  in  such 
transaction.] 

[(ee)  Options  Clearing  Corporation — 
The  term  "Options  Clearing 
Corporation"  (OCC)  means  The  Options 
Clearing  Corporation,  the  issuer  of 
options  displayed  on  The  Nasdaq  Stock 
Market.] 

[(ff)  Order  Confirmation 
Transaction — The  term  "Order 
Confirmation  Transaction"  or  "OCT" 
means  a  message  entered  into  The 
Nasdaq  Stock  Market  by  an  order  entry 
firm  which  is  directed  to  a  market 
maker  not  simultaneously  acting  as  both 
a  market  maker  and  an  order  entry  firm, 
which  message  contains  the  information 
specified  by  the  Association  as 
necessary  for  trade  reporting  purposes 
and  for  submission  of  trade  detail  to  The 
Options  Clearing  Corporation.] 

l(gg)  Outstanding — The  term 
"outstanding"  in  respect  of  an  option 
contract  means  an  option  contract 
which  has  neither  been  the  subject  of  a 
closing  sale  transaction  nor  has  been 
exercised  nor  has  reached  its  expiration 
date.] 

[(hh)  Put — The  term  "put"  means  an 
option  contract  under  which  the  holder 
of  the  option  has  the  right,  in 
accordance  with  the  terms  of  the  option, 
to  sell  the  number  of  units  of  the 
underlying  security  or  deliver  a  dollar 
equivalent  of  the  underlying  index 
covered  by  the  option  contract.] 

((ii)  Registered  Nasdaq  Index  Options 
Market  Maker— The  term  "registered 
Nasdaq  index  options  market  maker" 
means  a  member  who  meets  the 
qualifications  for  such  as  set  forth  in 
Rule  2873.  is  willing  and  able  to  serve 
as  such-in  connection  with  Nasdaq 
index  option  contracts  and  who  is 
authorized  by  the  Association  to  do  so.] 

Kjj)  Rules  of  The  Options  Clearing 
Corporation — The  term  "rules  of  The 
Options  Clearing  Corporation"  means 
the  by-laws  and  the  rules  of  The  Option 
Clearing  Corporation,  and  all  written 
interpretations  thereof  as  may  be  in 
eff'ect  from  time  to  time.] 

[(kk)  Series  of  Options — The  term 
"series  of  options"  means  all  option 
contracts  of  the  same  class  of  options 
having  the  same  exercise  price  and 
expiration  date  and  which  cover  the 
same  number  of  units  of  the  underlying 
security  or  index.] 

((11)  Short  Position— The  term  "short 
position"  means  the  nimiber  of 
outstanding  option  contracts  of  a  given  . 
series  of  options  with  respect  to  which 
a  person  is  obligated  as  a  writer  (seller).] 

[(mm)  SpreadOrder — ^The  term 
"spread  order"  means  an  order  to  buy 
a  stated  number  of  option  contracts  and 
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to  sell  the  same  number  of  option 
contracts,  or  contracts  representing  the 
same  number  of  shares  or  tmits  of 
trading  at  option  in  a  different  series  of 
the  same  class  of  options.] 

[(nn)  Straddle  Order— The  term 
"straddle  order"  means  an  order  to  buy 
a  number  of  call  option  contracts  and 
the  same  number  of  put  option  contracts 
with  respect  to  the  same  underlying 
security  or  index,  or  put  and  call  option 
contracts  representing  the  same  number 
of  shares  or  units  of  trading  at  option, 
and  having  the  same  exercise  price  and 
expiration  date;  or  an  order  to  sell  a 
number  of  call  option  contracts  and  the 
same  niunber  of  put  option  contracts 
with  respect  to  the  same  imderlying 
security  or  index,  or  put  and  call  option 
contracts  representing  the  same  nimiber 
of  shares  or  units  of  trading  at  option 
and  having  the  same  exercise  price  and 
expiration  date,  (e.g.,  an  order  to  buy 
two  XYZ  July  50  calls  and  to  buy  two 
XYZ  July  50  puts  is  a  straddle  order).  In 
the  case  of  adjusted  option  contracts,  a 
straddle  order  need  not  consist  of  the 
same  number  of  put  and  call  contracts 
if  such  contracts  both  represent  the 
sanie  number  of  shares,  or  units  of 
trading  at  option.] 

[(oo)  Type  of  Options — ^The  term 
"type  of  options"  means  the 
classification  of  an  option  contract  as 
either  a  put  or  a  call.] 

[(pp)  Uncovered — ^The  term 
"uncovered"  in  respect  of  a  short 
position  in  an  option  contract  means  the 
short  position  is  not  covered.] 

[(qq)  Underlying  Index — ^The  term 
"underlying  index"  means  an  index 
upon  which  a  Nasdaq  index  option 
contract  is  based.] 

[(rr)  Unit  of  Trading— The  term  "unit 
of  trading"  means  the  niunber  of  units 
of  the  underlying  security  designated  by 
The  Options  Clearing  Corporation  as  the 
subject  of  a  single  option  contract.  In  the 
absence  of  any  other  desigpation,  the 
unit  of  trading  for  a  common  stock  is 
100  shares.) 

[2872.  Nasdaq  Index  Option  Services 
ATailaUe] 

((a)  Level  2  Nasdaq  Index  Options 
Service] 

[(1)  Nature  of  Service 

This  service  will  provide  the 
subscriber  with  access  to  the  quotations 
of  all  of  the  registered  Nasdaq  index 
options  maricet  makers  entering  quotes 
on  each  of  the  Nasdaq  index  options,  in 
addition  to  the  last  reported  side  for 
each  Nasdaq  index  option,  the  most 
recent  index  computation  for  the 
underlying  index,  daily  hjgh  and  low. 
daily  volume,  time  of  last  sale  and 
inside  quotations.] 


((2)  Availability 

This  service  is  available  only  to 
persons  approved  and  authorized  by  the 
Association  for  retrieval  of  Nasdaq    ■ 
index  options  quotation  and  last  sale 
data.] 

[(b)  Level  3  Nasdaq  Index  Options 
Service] 

[(1)  Nature  of  Service 

This  service  will  enable  a  registered 
Nasdaq  index  options  market  maker  to 
enter  quotations  in  The  Nasdaq  Stock 
Market  only  on  the  Nasdaq  index 
options  as  to  which  the  Association  has 
authorized  it  to  enter  quotes  pursuant  to 
the  procedures  set  forth  in  Rule  2873.  A 
subscriber  to  Level  3  Nasdaq  Index 
Options  Service  shall  also  receive  Level 
2  Nasdaq  Index  Options  Service.] 

[(2)  Availability 

Level  3  Nasdaq  Index  Options  Service 
is  available  to  any  member  which,  upon 
application,  is  approved  and  authorized 
by  the  Association  to  participate  in  The 
Nasdaq  Stock  Market  as  a  registered 
Nasdaq  index  options  market  maker.] 

[2873.  Registration,  Qualification  and 
Other  General  Requirements 
Applicable  to  All  Nasdaq  Index  Options 
Market  Makers] 

[(a)  Registration  of  Nasdaq  Index 
Options  Market  Makers — Prior  to  acting 
as  a  market  maker  in  Nasdaq  index 
options,  a  member  must  make 
application  to  the  Association  on  a  form 
prescribed  by  the  Association  and 
become  registered  as  such  with  it.  In 
connection  with  such  application,  a 
member  must  submit  to  the  Association 
such  financial  and  other  information  as 
required  by  the  Association  to 
determine  if  such  member  meets  the 
qualifications  of  a  registered  Nasdaq 
index  options  market  maker  specified 
herein.  Such  other  information  will 
include  those  classes  and  series  of 
Nasdaq  options  in  which  such  member' 
desires  to  be  registered  as  an  index 
options  market  maker.] 

[(b)  Participation  in  the  Nasdaq  Index 
Options  Service  shall  be  mandatory  for 
all  Nasdaq  index  options  market 
makers.  Accordingly,  a  Nasdaq  index 
options  market  maker's  registration  as 
such  shall  be  conditioned  upon  the 
member's  initial  and  continuing 
compliance  with  the  following 
requirements:] 

[(1)  execution  of  a  Nasdaq  Index 
Options  Service  participant  application 
agreement  with  ^e  Association;] 

[(2)  maintenance  of  the  physiod 
security  of  the  equipment  located  on  the 
premises  of  the  Nasdaq  index  options 
market  maker  to  prevent  the 


unauthorized  entry  of  information  into 
the  Nasdaq  Index  Options  Service;] 

[(3)  acceptance  and  settlement  of  each 
NASD  index  option  trade  that  the 
Service  identifies  as  having  been 
effected  by  such  Nasdaq  index  options 
market  maker,  or  if  settlement  is  to  be 
made  through  another  clearing  member, 
guarantee  of  the  acceptance  and 
settlement  of  such  identified  trade  by 
the  clearing  member  on  the  regularly 
scheduled  settlement  date;] 

[(4)  membership  in  The  Options 
Clearing  Corporation,  or  a  clearing 
arrangement  with  such  member;  and] 

[(5)  compliance  with  all  applicable 
rules  and  operating  procedures  of  the 
Association  and  the  Commission.] 

[(c)  Nasdaq  index  options  market 
makers  shall  be  under  a  continuing 
obligation  to  inform  the  Association  of 
non-compliance  with  any  of  the 
registration  requirements  set  forth 
above.] 

[(d)  Obligation  to  Honor  Trades — If  a 
Nasdaq  index  options  market  maker,  or 
clearing  member  acting  on  his  behalf,  is 
reported  by  the  Service  to  clearing  at  the 
close  of  any  trading  day,  or  shown  by 
the  activity  reports  generated  by  the 
Service  as  constituting  a  side  of  a  trade,  - 
such  market  maker,  or  clearing  member 
acting  on  his  behalf,  shall  honor  such 
trade  on  the  scheduled  settlement  date.] 

[(e)  Compliance  vtrith  Rules  and 
Registration  Requirements — Failure  by 
Nasdaq  index  options  market  makers  to 
comply  with  any  of  the  Rules  or 
registration  requirements  applicable  to 
the  Service  identified  herein  shall 
subject  such  participants  to  censure,  - 
fine,  suspension  or  revocation  of  its 
registration  as  Nasdaq  index  options 
market  maker  and/or  order  entry  firm  or 
any  other  fitting  penalty  under  the  Rules 
of  the  Association.] 

[(f)  Market  Maker  Financial 
Requirements — ^A  registered  Nasdaq 
index  options  market  maker  shall 
continuously  maintain  net  capital  of  at 
least  $50,000  computed  in  accordance 
with  the  provisions  of  SEC  Rule  15c3- 
1(c)(2)  under  the  Act,  plus  $5,000  per 
options  series  up  to  a  maximum 
requirement  of  $150,000.] 

[(g)  Normal  Business  Hours — ^A 
registered  Nasdaq  index  options  market 
maker  shall  keep  the  Association 
advised  as  to  the  normal  business  hours 
during  which  it  shall  enter  quotations. 
All  firms  should  be  open  and  active 
between  the  hours  of  9:30  a.m.  and  4:10 
pjn.  (Eastern  Time).  Nasdaq  shall 
publish  a  "cloee  symbol"  for  a 
roistered  Nasdaq  index  options  market 
makOT  on  Level  2  and  Level  3  terminals 
at  the  close  of  such  firm's  normal 
business  hours.] 
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[(h)  Initiation  of  Service — Upon  initial 
application,  the  registration  of  a  Nasdaq 
index  options  market  maker  in  a  Nasdaq 
index  options  series  shall  be  efi'ective  at 
the  start  of  business  on  the  second 
business  day  following  receipt  of  his 
registration  application  by  the 
Association;  provided,  however,  said 
registration  is  accepted  by  the 
Association,  if  said  initial  registration  is 
received  for  a  Nasdaq  index  options 
series  which  has  not  previously  been 
authorized  by  the  Association,  the 
registered  Nasdaq  index  options  market 
maker's  registration  shall  be  effective  at 
the  start  of  business  on  the  first  day  that 
the  Nasdaq  options  series  is  authorized 
for  quotation  by  the  Association; 
provided,  however,  said  registration  is 
accepted  by  the  Association.  A  Nasdaq 
index  options  market  maker  shall 
commence  market  making  and 
participation  in  the  Service  by  initially 
contacting  the  Nasdaq  Market 
Operations  Center  to  obtain 
authorization  for  the  trading  of  a 
particular  Nasdaq  index  options  series 
and  identifying  those  terminals  on 
which  the  Service  information  is  to  be 
displayed  and  thweafter  by  an 
appropriate  keyboard  entry  which 
obligates  him  to  execute  transactions  for 
at  least  one  contract  at  the  market 
maker's  displayed  quotations  so  long  as 
the  market  maker  remains  active.  All 
entries  shall  be  made  in  accordance 
with  the  requirements  set  forth  in  the 
User  Gmde.] 

[(i)  Withdrawal  Procedure  for  Nasdaq 
Index  Options  Market  Makers] 

[(1)  With  the  approval  of  the 
Association,  a  registered  Nasdaq  index 
options  market  maker  may  suspend  its 
quotations  in  a  Nasdaq  index  options 
series  for  a  specified  period  of  time 
upon  a  showing  that  it  is  seriously 
impaired  in  its  ability  to  enter 
quotations,  or,  in  the  case  of  a 
contemplated  financing  in  the 
imderlying  security,  the  presence  of 
statutory  prohibitions  or  restrictions,  or 
such  other  reason  acceptable  to  the 
Association.] 

[(2)  In  the  event  of  a  malfunction  in 
the  Nasdaq  index  options  market 
maker's  equipment  rendering  on-line 
commimications  with  the  Service 
inoperable,  the  Nasdaq  index  options 
market  maker  is  obligated  to 
immediately  contact  the  Nasdaq  Market 
Operations  Center  by  telephone  to 
request  withdrawal  fiom  the  Service. 
Nasdaq  opoational  persoimel  will  in 
turn  enter  the  withdrawal  notification 
from  a  supervisory  terminal.  Such 
manual  intervention,  however,  wrill  take 
a  certain  period  of  time  for  completion 
and  any  transaction  occurring  prior  to 
the  efiisctiveness  of  the  Mrithdiawal  shall 


remain  the  responsibility  of  the 
withdrawing  market  maker.] 

[(3)  A  registered  Nasdaq  index  options 
market  maker  who  suspends  its 
quotations  in  a  Nasdaq  index  options   - 
series  pursuant  to  subparagraphs  (1)  and 
(2)  above  may  not  re-enter  quotations  in 
such  series  during  the  same  trading  day 
without  the  prior  approval  of  the 
Association.] 

[(j)  Voluntary  Termination— A 
registered  Nasdaq  index  options  market 
maker  may  voluntarily  terminate  its 
registration  as  to  any  Nasdaq  options 
series  by  withdrawing  its  quotations 
from  the  Service  vtrithout  prior  approval 
of  the  Association,  subject  to  the 
conditions  set  forth  in  Rules  2875  and 
2876.  Such  Nasdaq  index  options 
market  maker  may,  by  making 
application  to  the  Association  under  the 
procedures  and  requirements  set  forth 
in  this  Rule,  re-register  as  a  Nasdaq 
index  options  market  maker  in  a  Nasdaq 
options  series  in  which  his  registration 
is  terminated.] 

[(k)  A  Nasdaq  index  options  market 
maker  withdrawing  option  quotations 
;  fiom  the  Nasdaq  Index  Options  Service 
for  any  reason  has  a  specific  obligation 
to  monitor  his  status  to  assure  that  a 
withdrawal  has  in  feet  occiured.  Any 
transaction  occurring  prior  to  the 
effectiveness  of  the  withdrawal  shall 
remain  the  responsibility  of  the 
withdrawing  market  maker.) 

[(1)  Suspension  and  Termination  of  a 
Registered  Nasdaq  Index  Options 
Market  Maker's  Authority  to  Enter 
Quotations  by  Action  of  the 
Association — ^The  Association  may, 
pursiiant  to  provisions  specified  in  the 
Code  of  Procediue  as  set  forth  in  the 
Rule  9000  Series,  suspend,  condition  or 
terminate  a  registered  index  options 
market  maker's  authority  to  enter 
quotations  on  one  or  more  series  of 
Nasdaq  index  options  for  violations  of 
applicable  Rules  of  the  Association.] 

Km)  Termination  of  Service  on  the 
Failure  to  Promptly  Pay  Fines  and 
Assessments] 

[(1)  The  Association,  upon  notice, 
may  terminate  service  on  any  level  of 
Nasdaq  Index  Options  Service  for 
failure  of  a  subscriber  to  maintain  the 
standards  of  availability  specified  in 
this  Rule  for  suck  service  or  to  pay  the 
Service  operator  for  services  rendered.) 

[(2)  Any  member  which  is  a 
respondent  in  a  complaint  pursuant  to 
any  Rule  of  the  Association  is  required 
promptly  to  pay  any  fine  or  costs 
imposed  to  the  Treasurer  of  the 
Association.  In  the  event  that  the 
respondent  fails  to  do  so,  the 
Association  may,  after  ten  business  days 
notice  in  writing  to  such  respondent, 
suspend  his  authcoity  to  enter  options 


quotations  into  or  receive  options 
quotations  from  Level  2  and  3  of  the 
Nasdaq  Index  Options  Services.] 

[2874.  Character  of  Index  Options 
Quotations  Entered  Into  the  Nasdaq 
Index  Options  Service  by  All  Nasdaq 
Index  (^tions  Market  Makers] 

((a)  All  bids  or  offers  for  Nasdaq  index 
options  shall  be  for  at  least  one  option 
contract  or  the  minimiun  unit  of 
trading.] 

[(b)  All  bids  and  offers  for  Nasdaq 
index  options  shall  be  expressed  in 
terms  of  the  applicable  index  multiplier 
(e.g.,  a  bid  of  five  for  a  Nasdaq  index 
option  having  an  index  multiplier  of 
$100  shall  represent  a  bid  to  pay  a 
premiiun  of  $500  for  an  option 
contract).] 

[(c)  All  bids  or  offers  for  a  Nasdaq 
index  option  contract  for  which  The 
Options  Clearing  Corporation  has 
established  an  adjusted  unit  of  trading 
in  accordance  with  paragraphs  <(c)  and 
(d)  of  Section  11  of  Article  VI  of  the         ' 
OCC's  By-Laws  shall  be  expressed  in 
terms  of  dollars  per  the  appropriate 
fractional  part  of  the  total  securities 
and/or  other  property  constituting  such 
adjusted  unit  of  trading.] 

[(d)  A  registered  Nasdaq  index 
options  market  maker  who  receives  a 
buy  or  sell  order  must  execute  a  trade 
for  at  least  one  contract  at  his  quotation 
as  they  appear  on  the  Nasdaq  CRT 
screen  at  the  time  of  receipt  of  any  such 
buy  or  sell  order.  Each  quotation 
entered  by  a  registered  Nasdaq  index    ' 
options  market  maker  must  be 
reasonably  related  to  the  prevailing 
market.] 

[(e)  A  registered  Nasdaq  index  options 
market  maker  will  be  permitted  to  enter 
a  one-sided  quotation  (0-1/16)  with 
respect  to  those  options  which  have  no 
present  market  value.] 

[(f)  Crossed  Markets — A  registered 
Nasdaq  index  options  market  maker 
shall  not  be  permitted,  except  under 
extraordinary  circiunstances,  to  enter 
quotations  into  the  Nasdaq  Index 
Options  Service  if  (1)  the  bid  quotation 
entered  is  greater  than  the  ask  quotation 
of  another  registered  market  maker  in 
the  same  options  series  or  (2)  the  asked 
quotation  is  less  than  the  bid  quotation 
of  another  registered  market  maker  in 
the  same  options  series.] 

[(g)  Quote  Spread  Parameters — ^A 
registOTed  Nasdaq  index  options  market 
maker  shall  not  be  permitted,  except 
imder  extraordinary  circumstances,  to 
enter  index  option  quotations  into  the 
Nasdaq  Index  Options  Service  if  the 
spread  between  the  market  maker's  bid 
and  ask  exceeds  the  following 
parameters:] 
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[(1)  V4  of  $1,  if  the  member's  bid  price 
is  $.50  or  less;] 

[(2)  Vz  of  $1,  if  the  bid  price  is  more 
than  $.50  but  does  not  exceed  $10;] 

[(3)  3/4  of  $1,  if  the  bid  price  is  more 
than  $10  but  does  not  exceed  $20;  or] 

[(4)  $1,  if  the  bid  price  is  more  than 
$20;] 

[Providing,  however,  that  the  allowable 
quote  spread  differentials  for  the  longest 
term  options  series  open  for  trading  in 
each  option  class  shall  be  twice  the 
amounts  stated  in  subparagraphs  (1) 
through  (4)  above.] 

[(h)  Except  under  extraordinary 
circuimstances,  a  registered  Nasdaq 
index  options  market  maker  shall  not  be 
permitted  to  enter  on  an  intra-day  basis 
a  bid  quotation  more  than  $1  lower  and/ 
or  an  offering  more  than  $1  higher  than 
the  last  reported  transaction  for  the 
particular  index  option  contract. 
However,  this  standard  shall  not 
ordinarily  apply  if  the  price  per  share 
(or  other  unit  of  trading  of  the 
underlying  index  value  has  changed 
since  the  last  preceding  transaction  for 
the  particular  option  contract,  in  which 
event  a  market  maker  may  then  bid  no 
lower  than  or  offer  no  more  than  $1  plus 
the  aggregate  change  in  the  price  per 
unit  of  trading)  of  the  underlying  index 
value  since  the  time  of  the  last 
preceding  transaction  for  the  particular 
index  option  contract.  Nothing  in  this 
paragraph  shall  alter  the  maximum  bid- 
ask  differential  estabhshed  by  paragraph 
(g)  above.] 

[(i)  Whenever,  in  the  judgment  of  the 
Association,  the  interest  of  maintaining 
a  fair  and  orderly  market  so  requires,  the 
Association  may  waive  the  requirements 
of  paragraph  (h)  above  on  a  case  by  case 
basis.] 

[(j)  When  imusual  trading  conditions 
exist,  and  the  interest  of  maintaining  a 
fair  and  orderly  market,  the  Association 
may  waive  the  requirements  of 
paragraph  (g)  above  in  those  option 
series  l&or  more  points  in  the  money 
to  allow  market  makers  to  make  bid/ask 
differentials  as  wide  as  the  quotation  in 
the  primary  market  as  determined  by 
the  inside  quotation  displayed  on 
Nasdaq.  Such  waiver  shall  not 
automatically  carry  over  from  one  day  to 
the  next.] 

(2875.  Conunitiiient  Rules  Applicable  to 
Optknu  Market  Makers  in  Nasdaq 
Index  OpdiHis) 

[(a)  Commitment  Rule  for  Index 
Options  Market  Makers.  A  market  maker 
in  a  Nasdaq  index  option,  unless 
excused  firom  entering  quotations 
pursuant  to  Rule  2873(i)  shall,  during 
normal  options  business  hours, 
continuously  quote  all  options  series  in 
such  index  option  through  the 


expiration  of  the  longest  term  index 
options  authorized  for  trading  at  the 
time  the  member  commences  such 
market  making.  Failiue  to  abide  by  this 
commitment  shall  cause  the  index 
options  market  maker  to  he  subject  to 
the  sanctions  contained  in  Rule  2876.] 

[(b)  The  following  examples  illustrate 
the  commitment  rule  for  index  option 
market  makers  established  by  this  Rule.] 

[(1)  Member  A  is  authorized  as  a 
Nasdaq  index  options  market  maker 
prior  to  the  expiration  of  January 
Nasdaq-100  Index®  Options.  Member  A 
is  thus  obligated  to  continuously  quote 
all  series  of  Nasdaq-100  put  and  call 
options  authorized  for  trading  in  the 
January,  February  emd  March 
expirations  through  the  expiration  of  the 
March  options.] 

[(2)  Member  B  is  authorized  as  a 
market  maker  in  Nasdaq-100  Index® 
Options  at  the  time  these  options  are 
authorized  for  the  Nasdaq  Options 
Program,  but  prior  to  the 
commencement  of  trading  in  these 
index  options.  The  first  authorized  ' 
expiration  cycle  in  Nasdaq-100  Index 
options  will  consist  of  options  expiring 
in  April,  May  and  June  with  trading  to 
commence  in  March.  Member  B  would 
be  obUgated  to  continuously  quote  all 
authorized  Nasdaq-100  Index  option 
series  from  the  commencement  of 
trading  in  such  options  in  March 
throu^  the  expiration  of  Jime  Nasdaq- 
100  Index  options.] 

[2876.  Sanctions  Applicable  to  Nasdaq 
Index  Options  Market  Makers] 

[(a)  A  registered  Nasdaq  market  maker 
in  index  options  whose  quotation  for 
any  option  series  in  which  the  member 
is  a  market  maker  is  withdrawn  without 
the  approval  of  the  Association  shall,  at 
or  before  the  daily  close  of  the  Nasdaq 
Index  Options  Service,  have  its 
registration  terminated  in  all  Nasdaq 
index  options  series  covering  the  same 
imderlying  index  as  that  for  which 
option  quotations  were  suspended  by 
the  member,  subject,  however,  to  the  re- 
registration  procedures  set  forth  in 
paragraph  (b)  below.] 

[(b)  A  Nasdaq  index  options  market 
maker  in  index  options  whose 
registration  in  options  classes  is 
terminated  pursuant  to  paragraph  (a) 
above  may,  by  making  appUcation  to  the 
Association  imder  the  procedures  and 
requirements  set  forth  in  Rule  2873,  re- 
register as  a  Nasdaq  index  options 
market  maker  in  any  Nasdaq  index 
options  series  in  the  options  classes  in 
which  his  registration  was  terminated    . 
piusuant  to  paragraph  (a)  above 
providing,  however,  that  the 
Association  shall  not  grant  effiectiveness 
to  such  r^stration  until  the  near-term 


options  and  those  in  the  following 
expiration  cycle  have  expired.] 

[(c)  The  following  example  illustrates 
the  sanction  for  index  options  market 
makers  established  by.  paragraph  (a) 
above.] 

[(1)  Market  Maker  A.  without 
approval  of  the  Association,  withdraws 
quotations  from  the  Nasdaq  Index 
Options  Service  for  a  series  of  Nasdaq- 
100  Index®  options  causing  the 
member's  registration  in  all  Nasdaq-100 
Index  options  series  to  be  terminated 
pursuant  to  paragraph  (a)  above.] 

[(2)  At  the  time  Market  Maker  A's 
registration  is  terminated,  January, 
February  and  March  Nasdaq-100®  Index 
options  are  trading.  Pursuant  to 
paragraph  (b),  any  application  by 
member  A  to  again  register  as  a  market 
maker  in  Nasdaq-100  Index  options 
would  not  be  granted  effectiveness  by 
the  Association  until  the  expiration  of 
the  February  Nasdaq-100  Index 
options.] 

[(d)  A  registered  market  maker  in 
Nasdaq  index  options  who  withdraws 
index  options  quotations  from  the 
Nasdaq  Index  Options  Service  in  any 
options  series  without  prior 
authorization  during  the  15  business 
days  preceding  the  expiration  of  the 
near-term  options  on  the  same 
underlying  index  may  be  deemed  to  be 
in  violation  of  Rule  2110.] 

[2877.  Requirements  Applicable  to 
Nasdaq  Index  Options  (Mer  Entry 
Firms] 

[(a)  Participation  in  the  Nasdaq  Index 
Options  Service  as  an  order  entry  firm 
requires  current  registration  as  such 
with  the  Association.  Such  registration 
shall  be  conditioned  upon  the  order 
entry  firm's  initial  and  continuing 
compliance  with  the  following 
requirements:] 

[(1)  Execution  of  a  Nasdaq  Index 
Options  Service  participant  application 
a^eement  with  the  Association;] 

[(2)  membership  in,  or  a  clearing 
arrangement  with,  a  member  of  The 
Options  Clearing  Corporation;] 

[(3)  compUance  with  all  applicable 
rules  and  operating  procediues  of  the 
Association  and  the  Commission;] 

[(4)  maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  Nasdaq  index  options 
order  entry  firm  to  prevent  the 
unauthorized  entry  of  information  into 
the  Nasdaq  Index  Options  Service;  and] 

[(5)  acceptance  and  settiement  of  each 
trade  that  tiie  Service  identifies  as 
having  been  effected  by  such  Nasdaq 
index  options  order  entry  firm  or,  if 
settlement  is  to  be  made  through 
another  clearing  member,  guarantee  of 
the  acceptance  and  settiement  of  such 
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identified  trade  by  the  clearing  member 
on  the  regularly  scheduled  settlement 
date.] 

[(b)  The  registration  required 
hereunder  will  apply  solely  to  the 
qualification  of  a  participant  to 
participate  in  the  Nasdaq  Index  Options 
Service.  Such  registration  shall  not  be 
conditioned  upon  registration  in  any 
particular  ehgible  or  active  Nasdaq 
index  options  contracts.] 
J  [(c)  Each  participant  shall  be  under  a 

continuing  obligation  to  inform  the 
Association  of  non-compliance  with  any 
of  the  registration  requirements  set  forth 
above.] 

[(d)  Upon  the  effectiveness  of 
registration  as  a  Nasdaq  index  options 
order  entry  firm,  the  participant  may 
commence  activity  for  entry  of  orders, 
as  applicable.  The  operating  hours  of 
the  Nasdaq  Index  Options  Service  are 
currently  9:30  a.m.  to  4:10  p.m.  (Eastern 
Time),  but  may  be  modified  by  the 
Association.  The  extent  of  participation 
in  Nasdaq  by  a  Nasdaq  index  options 
order  entry  firm  shall  be  determined 
solely  by  tiie  firm  in  the  exercise  of  its 
ability  to  enter  orders  into  Nasdaq.] 

[(e)  Market  orders  shall  not  be 
permitted  in  the  Nasdaq  Index  Options 
Service.  All  orders  entered  into  the 
Service  other  than  accommodation 
transactions  shall  be  priced  and  all 
orders  shall  be  directed  to  a  specified 
Nasdaq  index  options  market  maker. 
Nasdaq  index  options  order  entry  firms 
will  be  immediately  notified  on  the 
terminal  screen  and  printer,  if 
requested,  of  the  execution  or  rejection 
of  an  order  entered  into  via  OCT.] 

[(f)  ff  a  Nasdaq  index  options  order 
entry  firm  or  clearing  member  acting  on 
his  behalf,  is  reported  by  the  Service  to 
clearing  at  the  close  of  any  trading  day. 
or  shown  by  the  activity  reports 
generated  by  the  Service  as  constituting 
a  side  of  a  Nasdaq  index  option  trade. 
such  order  entry  firm  or  clearing 
member  acting  on  his  behalf,  shall 
honor  such  trade  on  the  scheduled 
settiement  date.] 

[(g)  Failure  by  a  Nasdaq  index  options 
order  entry  firm  to  comply  with  any  of 
the  Rules  or  registration  requirements 
applicable  to  the  Service  identified 
herein  shall  subject  such  participant  to 
censure,  fine,  suspension  or  revocation 
of  its  registration  as  a  Nasdaq  index 
options  order  entry  and/or  market 
maker  firm  or  any  other  fitting  sanction 
under  the  Rules  of  the  Association.] 

(2878.  Transaction  Reporting  and  Other 
Reporting  Requirements] 

[(a)  All  Nasdaq  index  options 
participants,  upon  becoming  so 
registered  and  qualified,  shall  have 
access  to,  and  be  required  to  utilize,  the 


Order  Confirmation  Transaction  (OCT) 
and  Internalized  Trade  Transaction 
(ITT)  trade  reporting  systems 
established  by  the  Association  for 
Nasdaq  index  options  transactions. 
Such  trade  reporting  systems  are 
designed  to  "lock-in"  all  Nasdaq  index 
options  transactions.  Thus  these 
systems  serve  trade  comparison  and 
clearing  functions  as  well  as  trade 
reporting  functions,  and  require  the 
participation  of  both  the  order  entry  jmd 
the  market  making  firms  in  the  reporting 
process.  Because  these  procedures, 
which  are  detailed  in  the  User  Guide, 
vary  from  those  applying  to  transaction 
reporting  in  other  Nasdaq  securities,  it 
is  imperative  that  all  Nasdaq  index 
options  participants  become  familiar 
with  and  comply  with  the  provisions  of 
this  Rule.  Failure  on  the  part  of  a 
Nasdaq  index  options  participant  to 
comply  with  Nasdaq  index  options 
reporting  provisions  may  subject 
participants  to  censure,  fine,  suspension 
or  revocation  of  registration  as  a  Nasdaq 
index  options  market  maker  and/or 
order  entry  firm  or  any  other  fitting 
sanction  under  the  Rules  of  the 
Association.] 

[(b)  Order  Confirmation  Transaction 
(OCT) — Nasdaq  index  options  order 
entry  firms  shall  enter  an  OCT  into  the 
Service  promptly  upon  the  execution  of 
their  order.  Upon  the  acceptance  by  a 
market  maker  of  an  OCT,  the  Service 
shall  automatically  forward  a  trade 
report  to  the  Options  Price  Reporting 
Authority  (OPRA).  Nasdaq  index 
options  market  makers  shall  accept  an 
OCT  via  terminal  entry  within  two 
minutes  as  specified  by  the  Association, 
or  the  OCT  shall  be  "timed-out,"  in 
which  case  the  Service  will  notify  the 
order  entry  firm  of  the  market  maker's 
non-acceptance  of  the  order.  The  order 
entry  firm  will  also  be  notified  if  the 
market  maker  affirmatively  rejects  the 
order  via  terminal  entry.  If  the  market 
maker  wishes  to  subsequenUy  coiifirm 
an  OCT  which  has  been  timed-out  or 
rejected,  a  new  OCT  must  be  entered 
into  the  Service  by  the  order  entry  firm 
with  a  late  trade  indicator.  Once 
accepted,  an  OCT  may  only  be  canceled 
or  corrected  by  mutual  consent  of  the 
market  maker  and  order  entry  firm.] 
[(c)  Unsolicited  Orders — Nasdaq 
index  options  market  makers  are  not 
obligated  to  accept  an  OCT  which  is 
unsolicited  but,  if  they  choose  to  do  so, 
must  accept  the  order  within  two 
minutes  of  its  receipt  as  specified  by  the 
Association.  Upon  the  acceptance  of  an 
unsolicited  OCT  order  by  a  Nasdaq 
index  options  market  maker,  the  system 
■  will  automatically  forward  a  trade 
report  to  OPRA.  Once  accepted  by  the 
market  maker,  the  OCT  may  only  be 


canceled  or  corrected  with  the  mutual 
consent  of  the  market  maker  and  the 
order  entry  firm.] 

((d)  Internalized  Trade  Transaction 
(I'TT)— Nasdaq  Index  Options  Service 
participants  shall,  where  appropriate, 
enter  an  ITT  message  into  the  Service 
within  two  minutes  of  the  execution  of 
an  internalized  trade.  Upon  the  entry  of 
an  ITT  message,  the  Service  shall 
automatically  forward  a  trade  report  to 
OPRA.  An  ITT  may  be  subsequently 
canceled  or  corrected  by  the  member.) 

[(e)  A  Nasdaq  index  options  order 
entry  firm  shall  transmit  OCT  and  ITT 
for  transactions  in  Nasdaq  index  options 
other  than  cabinet  transactions  at  the 
price  recorded  on  the  trade  ticket 
exclusive  of  commission,  taxes  or  other 
charges.] 

((fj  Nasdaq  index  options  participants 
may  effect  cabinet  transactions  in  any 
class  of  options  contracts  authorized  for 
trading  via  the  Service  at  a  price  of 
$1.00  per  contract,  providing  such  price 
is  reasonably  related  to  the  prevailing 
market  for  the  option.  In  reporting 
cabinet  transactions,  participants  shall 
designate  these  transactions  as  such 
with  the  appropriate  indicator  on  OCT 
or  ITT  entered  into  the  Service.  Cabinet 
transactions  will  not  be  disseminated  to 
OPRA  but  will  be  reported  to  OCC  for 
clearance.] 

[(g)  Weekly  and/or  Monthly  Reports — 
A  member  shall  report  weekly  and/or 
monthly  to  the  Association  such  data  on 
Nasdaq  index  options  quoted  in  the 
Service  as  the  Board  of  Governors  shall 
require.  Such  report  shall  be  on  a  form 
prescribed  by  the  Association.] 

[(h)  Trade  Tickets— All  ti-ade  tickets 
on  transactions  in  Nasdaq  index  options 
and  authorized  underlying  securities 
must  indicate  the  time  the  order  was 
received  and  the  time  the  order  was 
executed  or  canceled.] 

[2879.  Authorization  of  Nasdaq  Index 
Option  Market  Making] 

[(a)  The  Association  shall  not 
authorize  index  option  market  making 
in  any  options  series  unless,  at  the  time 
such  market  making  activity  is  to 
commence,  there  are  a  minimiun  of  five 
registered  Nasdaq  index  options  market 
makers  in  the  index  option.] 

[(b)  Once  market  making  has 
commenced  in  any  class  of  Nasdaq 
index  options,  the  Association  shall 
withdraw  approval  of  further  market 
making  activity  with  respect  to  any 
succeeding  options  series  to  be  opened 
in  that  Nasdaq  index  option  if  there  are 
fewer  than  three  registered  market 
makers  in  the  index  option.] 

[(c)  Whenever  the  Association  shall 
withdraw  its  approval  for  index  option 
market  making  activity  in  a  particular 
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Nasdaq  index  options  series  pursuant  to 
paragraph  (b)  above,  it  shall  not 
reinstate  such  market  making  until  the 
provisions  of  paragraph  (a)  above  have 
been  satisfied.)  j 


(2880.  Nasdaq  Index  Option  Contracts 
Authorized  for  Trading] 

(The  Association  may  from  time  to 
time  approve  for  display  on  Nasdaq  put 
option  contracts  and  call  option 
contracts  in  respect  of  imderlying 
indexes  which  have  been  selected  by 
the  Association  and  approved  for 
trading.  All  such  option  contracts  shall 
be  designated  as  to  the  type  of  option, 
the  underlying  index,  the  expiration 
month  and  the  exercise  price.  Only 
quotations  in  respect  to  option  contracts 
in  a  class  or  series  of  options  approved 
by  the  Association  and  currently  open 
for  display  on  the  Service  may  be 
quoted  by  a  registered  Nasdaq  index 
options  market  maker  on  the  Nasdaq 
Index  Options  Service.] 

(2881.  Series  of  Nasdaq  Index  Options 
for  Trading] 

((a)  Nasdaq  Index  Options — After  a 
particular  class  of  index  options  has 
been  approved  for  display  on  the 
Service  and  quotation  thereon  by 
registered  Nasdaq  index  options  market 
makers,  the  Association  shall  from  time 
to  time  open  for  trading  series  of  options 
therein.  Prior  to  the  opening  of  trading 
in  any  series  of  options  the  Association 
shall  fix  the  expiration  month  and 
exercise  price  of  options  contracts 
included  in  each  such  series.] 

((1)  Expiration  Months — At  the 
commencement  of  trading  in  a 
particular  class  of  Nasdaq  index 
options,  series  of  options  having  three 
different  expiration  months  will 
normally  be  opened.  Such  expirations 
shall  occur  in  consecutive  months.  The 
first  such  expiration  will  occiu-  in  the 
month  following  the  month  in  which 
such  options  are  introduced,  the  second 
expiration  will  occtu-  in  the  month 
following  the  first,  and  the  third 
expiration  will  occur  in  the  month 
following  the  second.  Additional  series 
of  index  options  of  the  same  class  may 
be  opened  for  trading  at  or  about  the 
time  a  prior  series  expires  and  the 
expiration  month  of  each  such  series 
will  normally  be  approximately  three 
months  following  the  opening  of  such 
series.] 

((2)  Exercise  Prices — ^The  procedures 
for  fixing  the  exercise  or  strike  price  of 
each  series  of  index  options  opened  for 
trading  shall  be  as  follows:] 

[(A)  Strike  prices  shall  be  fixed  at  an 
index  value  which  is  an  integer.] 


[(B)  Regardless  of  the  value  of  an 
index,  the  interval  between  strike  prices 
will  be  $5.00.] 

[(C)  New  series  of  index  option 
contracts  may  be  added  up  to  the  fifth 
business  day  prior  to  expiration.] 

[(D)  When  new  series  of  index  option 
contracts  within  a  new  expiration  cycle 
are  opened  for  trading,  two  strike  prices 
above  and  two  strike  prices  below  the 
ciurent  index  value  may  be  added.] 

[(E)  When  the  value  of  the  index 
imderlying  a  class  of  index  options 
reaches  a  strike  price,  the  Association 
may  add  one  or  more  additional  strike 
prices  such  that  there  are  at  least  two 
strike  prices  above  and  two  strike  prices 
below  the  strike  price  which  has  been 
reached.] 

[(F)  In  unusual  market  conditions,  the 
Association  may  add  additional  series  of 
index  option  contracts  up  to  three  strike 
prices  above  and  three  strike  prices 
below  the  ciurent  index  price.] 

[(b)  Specification  Adjustments — ^The 
unit  of  trading  and  the  exercise  price 
initially  established  for  index  option 
contracts  of  a  particular  series  are 
subject  to  adjustment  in  accordance 
with  the  rules  of  The  Options  Clearing 
Corporation.  When  such  adjustment(s) 
have  been  determined,  announcement 
thereof  shall  be  made  by  the  Association 
and,  effective  as  of  the  time  specified  in 
such  announcement,  the  adjusted  unit 
of  trading  and  the  adjusted  exercise 
price  shall  be  applicable  with  respect  to 
all  subsequent  transactions  in  such 
series.] 

[(c)  Contract  Adjustments — Index 
option  contracts  shall  be  subject  to 
adjustments  in  accordance  with  the 
rules  of  The  Options  Clearing 
Corporation.] 

[(d)  Puts  and  Calls — When  calls  are 
first  opened  for  trading  on  an 
underlying  index  stock  group,  the 
Association  may  open  a  series  of  puts 
corresponding  to  each  series  of  calls 
open  or  to  be  opened  for  trading  on  the 
same  underlying  index  stock  group.] 

(2882.  Unit  of  Trading] 

[The  unit  of  trading  in  each  series  of 
options  displayed  on  the  Service  shall 
be  the  unit  of  trading  established  by  The 
Options  Clearing  Corporation  pursuant 
to  the  rules  of  The  Options  Clearing 
Corporation.] 

(2883.  Suspension  of  Authorization  of 
Nasdaq  Index  Option  Contracts] 

[(a)  The  Association  shall  have  the 
authority  to  suspend  trading  in  Nasdaq 
index  option  contracts  by  either  one  or 
more  market  maker  or  all  market  makers 
where  it  deems  it  necessary  and 
appropriate:] 


1(1)  to  prevent  fraudulent  and 
manipulative  acts  and  practices;] 

[(2)  to  promote  just  and  equitable 
principles  of  trade;  or] 

[(3)  to  prevent  excessive  speculation 
and  promote  the  likelihood  of  a 
competitive  and  orderly  market.] 

[(b)  The  Association  shall  suspend 
trading  in  Nasdaq  index  options 
contracts  by  all  market  meters:] 

[(1)  If  the  underlying  index  is  not 
being  computed  or  disseminated;  or] 

[(2)  if  trading  is  halted  or  suspended 
in  underlying  stocks  that  collectively 
contribute  (A)  20  percent  of  the  current 
index  group  value  (in  the  case  of  index 
stock  groups  comprised  of  more  than  50 
stocks);  and  (B)  10  percent  of  the  current 
index  group  value  (in  the  case  of  index 
stock  groups  comprised  of  50  or  fewer 
stocks).] 

(2884.  Trade  Comparison  Procedures 
for  Nasdaq  Index  Options] 

[(a)  Scope  and  Applicability— All 
transactions  in  Nasdaq  index  options 
shall  be  reported  to  the  Association 
pursuant  to  reporting  procedures 
established  by  the  Association.  The 
Association  shall  report  all  compared 
transactions  to  The  Options  Clearing 
Corporation  for  clearance  and 
settlement.  All  compared  transactions  in 
Nasdaq  options  which  are  cleared  and 
settled  through  the  facilities  of  The 
Options  Clearing  Corporation  shall  be 
subject  to  the  rules  of  The  Options 
Clearing  Corporation.] 

[(b)  Responsibility  of  Clearing 
Members — ^Every  member  which  is  a 
member  of  The  Options  Clearing 
Corporation  (a  "clearing  member")  shall 
be  responsible  for  the  clearance  and 
settlement  of  every  Nasdaq  index  option 
transaction  to  which  it  is  a  party  and  for 
each  Nasdaq  index  option  transaction  of 
a  member  for  which  it  acts  as 
correspondent  and/or  clearing  agent 
pursuant  to  agreement.  Unless 
specifically  authorized  by  The  Options 
Clearing  Corporation,  no  member  shall 
be  permitted  to  have  more  than  one 
such  agreement  with  a  clearing  member 
in  effect  at  any  time.] 

[(c)  Reporting  of  Clearing  Information] 

((1)  Filing  of  Trade  Information — Each 
Nasdaq  index  option  participant  shall 
individiially  report  each  transaction  in  a 
Nasdaq  index  option,  for  which  it  has  a 
responsibility  to  report,  each  business 
day  to  the  Association  via  OCT  or  ll'f 
in  the  manner  specified  by  the 
Association.] 

[(2)  (A)  The  Association  will  provide 
each  Nasdaq  index  options  participant 
yvith  the  opportunity  to  review  on  trade 
date  OCT  and  ITT  transactions  to  which 
the  participant  is  a  party.] 
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[(B)  All  OCT  orders  which  are 
accepted  by  the  contra  party  and  all  ITT 
which  have  not  been  canceled  shall  be 
considered  to  be  compared  trades,  i.e., 
trades  where  the  trade  information 
agrees  as  to  the  identity  of  the  other 
party  to  the  transaction,  the  type  of 
option  contract,  the  underlying  index, 
the  exercise  price,  the  expiration  month, 
the  number  of  options  contracts,  the 
amount  of  the  premium,  the  designation 
of  the  parties  as  purchaser  and  writer, 
respectively,  and  the  trade  date,  if  other 
than  the  date  of  submission.] 

[(3)  Verification  of  Nasdaq  Index 
Options  Transactions — Each  participant 
shall  promptly  review  each  OCT  or  ITT 
execution  report  received  and  report  ^ 
corrected  trade  information  to  the 
Association  as  soon  as  possible,  but  in 
any  event,  not  later  than  the  hour  which 
shall  be  from  time  to  time  prescribed  by 
the  Association.  It  shall  be  the  sole 
responsibility  of  participants  to  review 
the  accuracy  of  all  reports  promptly 
upon  receipt,  and  the  Association  shall 
not  assume  any  responsibility  for 
reviewing  such  reports  for  accuracy  or 
for  making  any  corrections  not  reported 
by  a  participant.) 

[(4)  Reporting  of  Compared  Trades  to 
The  Options  Clearing  Corporation — On 
each  business  day,  at  or  prior  to  such 
time  as  may  be  prescribed  by  The 
Options  Clearing  Corporation,  the 
Association  shall  furnish  The  Options 
Clearing  Corporation  a  report  of  each 
clearing  member's  compared  trades  as 
reported  to  the  Association  on  that  day. 
Only  those  trades  which  have  been 
confirmed  by  both  parties  shall  be 
furnished  by  the  Association  to  The 
Options  Clearing  Corporation,  and  the 
Association  shall  assume  no 
responsibility  with  respect  to  any 
unaccepted  order  nor  for  any  delays  or 
errors  in  the'reporting  of  trades.) 

[2885.  Clearance  and  Settlement 
Procedures  for  Nasdaq  Index  Options] 

[(a)  Failure  to  Pay  Premium] 
[(1)  Whenever  The  Options  Clearing 
Corporation  shall  reject  a  Nasdaq  index 
option  transaction  because  of  the  failure 
of  a  clearing  member  acting  on  behalf  of 
the  purchaser  to  pay  the  premium  due 
thereon  as  required  by  the  rules  of  The 
Options  Clearing  Corporation,  the 
member  acting  as  or  on  behalf  of  the 
seller  (writer)  shall  have  the  right  either 
to  cancel  the  transaction  by  giving 
notices  thereof  to  the  defaulting  clearing 
member  or  to  enter  into  either  a  new 
opening  writing  transaction  or  closing 
sale  transaction,  as  the  case  may  be,  in 
respect  of  the  same  Nasdaq  index  option 
contract  that  was  the  subject  of  the 
rejected  Nasdaq  index  option 
transaction,  charging  any  loss  resulting 


therefrom  (including  any  conimissions 
paid  or  payable  in  connection  with  such 
new  transaction]  to  the  defaulting 
clearing  member.  Such  action  shall  be 
taken  on  the  day  the  Nasdaq  index 
option  transaction  was  rejected  by  The 
Options  Clearing  Corporation,  unless 
the  Association  shall  extend  such  time.) 

[(2)  In  the  event  the  rejected 
transaction  involves  a  Nasdaq  index 
option  contract  of  a  serips  in  which 
trading  has  been  term^iated  or 
suspended  before  a  new  Nasdaq  index 
option  transaction  can  be  effected  to 
establish  the  amount  of  loss,  the 
member  acting  as  or  on  behalf  of  the 
seller  shall  have  a  claim  against  the 
defaulting  clearing  member  for  the 
amount  of  the  premium  due  thereon.) 

[(b)  Index  Option  Contracts  of 
Suspended  Members — When 
announcement  is  made  of  the 
suspension  from  membership  in  the 
Association  of  a  member,  other  than  a 
clearing  member  of  The  Options 
Clearing  Corporation  (a  "non-clearing 
member"),  pursuant  to  the  By-Laws  of 
the  Association,  all  open  short  positions 
in  option  contracts  of  such  member  and 
all  open  positions  that  are  secured  in 
full  by  a  specific  deposit  or  evidenced 
by  an  escrow  receipt  in  accordance  with 
the  rules  of  The  Options  Clearing 
Corporation,  shall  be  closed  out  without 
unnecessary  delay  by  all  members 
carrying  such  positions  for  the  account 
of  the  suspended  non-clearing  member; 
provided,  however,  that  upon  any  such 
suspension,  the  Association  may,  in  its 
discretion  and  where  it  determines  that 
such  is  necessary  for  the  protection  of 
investors,  suspend  the  mandatory  close- 
out  provisions  hereof  and  may,  in  its 
discretion  and  where  it  determines  that 
such  is  necessary  for  the  protection  of 
investors,  reinstate  such  provisions  at 
such  time  as  it  may  determine.  No 
temporary  suspension  of  the  mandatory 
close-out  provisions  hereof  shall  relieve 
any  suspended  non-clearing  member  of 
its  obligations  or  of  any  damages 
incurred  by  members  carrying  positions 
for  the  account  of  such  suspended  non- 
clearing  member.  Should  an  open  short 
position  or  an  open  position  resulting 
from  an  exercise  of  an  option  contract 
not  be  closed  when  required  by  this 
Rule,  the  price  for  the  purpose  of 
determining  claims  shall  be  fixed  by  the 
price  current  at  the  time  when  such 
position  should  have  been  closed  under 
this  Rule.  When  a  member  of  The 
Options  Clearing  Corporation  is 
suspended  pursuant  to  the  provisions  of 
the  By-Laws,  the  positions  of  such 
clearing  member  shall  be  closed  out  in 


accordance  with  the  rules  of  The 
Options  Clearing  Corporation.) 

***** 

3100.  BOOKS  AND  RECORDS.  AND 
FINANCIAL  CONDITION 

3110.  Books  and  Records 

(a)  No  Change, 
(b)  Marking  of  Customer  Order  Tickets 

(1)  No  Change. 

(2)  A  person  associated  with  a 
member  shall  indicate  on  the 
memorandum  for  each  transaction  in  a 
[non-Nasdaq]  non-exchange-listed 
security,  as  that  term  is  defined  in  the 
Rule  [6700]  6600  Series,  the  name  of 
each  dealer  contacted  and  the 
quotations  received  to  determine  the 
best  ihter-dealer  market:  however,  the 
requirements  of  this  subparagraph  shall 
not  apply  if  two  or  more  priced 
quotations  for  the  security  are  displayed 
in  an  inter-dealer  quotation  system,  as 
defined  in  Rule  2320(g).  that  permits 
quotation  updates  on  a  real-time  basis 
for  which  NASD  Regulation  has  access 
to  historical  quotation  information. 

(c)  No  Change. 
***** 

IM-3110.  Customer  Account 
Information 

(a)  Members  should  be  aware  that, 
effective  January  1.  1990,  any 
transaction  [which]  that  involves  a 
[non-Nasdaq,]  non-exchange-listed 
equity  security  trading  for  less  than  five 
dollars  per  share  may  be  subject  to  the 
provisions  of  SEC  Rules  15g-l  through 
15g-9,  and  those  rules  should  be 
reviewed  to  determine  if  an  executed 
customer  suitability  agreement  is 
required. 

(b)  through  (h)  No  Change. 
***** 

(3350]  5100.  Short  Sale  Rule 

(a)  No  member  shall  effect  a  short  sale 
in  a  Nasdaq  National  Market  Security 
(as  that  term  is  defined  in  Rule  4200) 
otherwise  than  on  an  exchange  for  the 
account  of  a  customer  or  for  its  own 
account  in  a  Nasdaq  National  Market 
security  at  or  below  the  current  national 
best  (inside)  bid  when  the  current 
national  best  (inside)  bid  [as  displayed 
by  The  Nasdaq  Stock  Market]  is  below 
the  preceding  national  best  (inside)  bid 
in  the  security. 

(b)  No  change. 

(c)  The  provisions  of  paragraph  (a) 
shall  not  apply  to: 

(1)  Sales  by  a  [qualified]  registered 
market  maker  registered  in  the  security 
with  NASD  [on  Nasdaq)  in  connection 
with  bona  fide  market  making  activity. 
For  purposes  of  this  paragraph. 
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transactions  unrelated  to  normal  market 
making  activity,  such  as  index  arbitrage 
and  risk  arbitrage  that  are  independent 
from  a  member's  market  making 
functions,  will  not  be  considered  bona 
fide  market-making  activity. 

(2)  through  (8)  No  Change. 

(d)  through  (e)  No  Change. 

(f)  A  member  that  is  not  currently 
registered  as  NASD  [Nasdaq]  market 
maker  in  a  security  and  that  has 
acquired  a  security  while  acting  in  the 
capacity  of  a  block  positioner  shall  be 
deemed  to  own  such  security  for  the 
purposes  of  this  Rule  notwithstanding 
that  such  member  may  not  have  a  net 
long  position  in  such  security  if  and  to 
the  extent  that  such  member's  short 
position  in  such  security  is  the  subject 
of  one  or  more  offsetting  positions 
created  in  the  course  of  bona  fide 
arbitrage,  risk  arbitrage,  or  bona  fide 
hedge  activities. 

(g)  through  (h)  No  Change 

(i)  (1)  A  member  shall  be  permitted, 
consistent  with  its  quotation 
obligations,  to  execute  a  short  sale  for 
the  account  of  a  warrant  market  maker 
that  would  otherwise  be  in 
contravention  of  this  Rule,  if: 

(A)  The  warrant  market  maker  is  a 
registered  [Nasdaq]  NASD  market  maker 
for  the  warrant;  and 

(B)  No  Change, 
(j)  No  Change, 
(k)  Definitions 

(1)  through  (2)  No  Change. 

[(3)(A)  UnUl  February  1, 1996,  the 
term  "qualified  market  maker"  shall 
mean  a  registered  Nasdaq  market  maker 
that  has  maintained,  without 
interruption,  quotations  in  the  subject 
secxirity  for  the  preceding  20  business 
days.  Notwithstanding  the  20-day 
period  specified  in  this  subparagraph, 
after  an  offering  in  a  stock  has  been 
publicly  announced,  a  registration 
statement  has  been  filed,  or  a  merger  or 
acquisition  involving  two  issues  has 
been  announced,  no  market  maker  may 
register  in  the  stock  as  a  qualified 
market  maker  unless  it  meets  the 
requirements  set  forth  below:] 

I(i)  For  secondary  offerings,  the 
offering  has  become  effective  and  the 
market  maker  has  been  registered  in  and 
maintained  quotations  without 
interruption  in  the  subject  security  for 
40  calendar  days;] 

[(ii)  For  initial  public  offerings,  the 
market  maker  may  register  in  the 
offering  and  immediately  become  a 
qualified  market  maker;  provided 
however,  that  if  the  market  maker 
withdraws  on  an  unexcused  basis  from 
the  security  within  the  first  20  days  of 
the  offering,  it  shall  not  be  designated  as 
a  qualified  market  maker  on  any 


subsequent  initial  public  offerings  for 
the  next  10  business  days;) 

[(iii)  After  a  merger  or  acquisition 
involving  an  exchange  of  stock  has  been 
publicly  announced  and  not  yet 
consummated  or  terminated,  a' market 
maker  may  immediately  register  in 
either  or  both  of  the  two  affected 
securities  as  a  qualified  market  maker 
pursuant  to  the  same-day  registration 
procedures  in  Rule  4611;  provided, 
however,  that  if  the  market  maker 
withdraws  on  an  unexcused  basis  frt)m 
any  stock  in  which  it  has  registered 
pursuant  to  this  paragraph  within  20 
days  of  so  registering,  it  shall  not  be 
designated  as  a  qualified  market  maker 
pursuant  to  this  subparagraph  (3)  for 
any  subsequent  merger  or  acquisition 
aimounced  within  three  months 
subsequent  to  such  unexcused 
withdrawal.] 

[(B)  For  purposes  of  this  subparagraph 
(3),  a  market  maker  will  be  deemed  to 
have  maintained  quotations  without 
interruption  if  the  market  maker  is 
registered  in  the  security  and  has 
continued  publication  of  quotations  in 
the  security  through  Nasdaq  on  a 
continuous  basis;  provided  however, 
that  if  a  market  maker  is  granted  an 
excused  withdrawal  pursuant  to  the 
requirements  of  Rule  4619,  the  20 
business  day  standard  will  be 
considered  iminterrupted  and  will  be 
calculated  without  regard  to  the  period 
of  the  excused  withdrawal.  Beginning 
February  1, 1996,  the  term  "qualified 
market  maker"  shall  mean  a  registered 
Nasdaq  market  maker  that  meets  the 
criteria  for  a  Primary  Nasdaq  Market 
Maker  as  set  forth  in  Rule  4612.] 

[(1)  This  Rule  shall  be  in  effect  until 
March  1,2002.] 


IM-{3350]5I00.  Short  Sale  Rule 

(a)  (1)  hi  developing  a  Short  Sale  Rule 
for  Nasdaq  National  Market  securities 
effected  otherwise  than  on  an  exchange, 
the  Association  has  adopted  an 
exemption  to  the  Rule  for  certain  market 
making  activity.  This  exemption  [was 
deemed]  is  an  essential  component  of 
the  Rule  because  bona  fide  market 
making  activity  is  necessary  and 
appropriate  to  maintain  continuous, 
liquid  markets  in  Nasdaq  National 
Market  secmities.  Rule  3350(c)(1)  states 
that  short  selling  prohibitions  shall  not 
apply  to  sales  by  [qualified]  registered 
[Nasdaq]  NASD  market  makers  in 
connection  with  bona  fide  market 
making  activity  and  specifies  that 
transactions  unrelated  to  normal  market 
making  activity,  such  as  index  arbitrage 
and  risk  arbitrage  that  are  independent 
from  a  member's  market  making 
functions,  will  not  be  considered  as 


bona  fide  market  making.  Thus  two 
standards  are  to  be  applied:  one  must  be 
a  ['qualified"  Nasdaq]  registered  NASD 
market  maker  and  one  must  engage  in 
"bona  fide"  market  making  activity  to 
take  advantage  of  this  exemption.  With 
this  interpretation,  the  Association 
wishes  to  clarify  for  members  some  of 
the  factors  that  will  be  taken  into 
consideration  when  reviewing  market 
making  activity  that  may  not  be  deemed 
to  be  bona  fide  market  making  activity 
and  therefore  would  not  be  exempted 
from  the  Rule's  application. 

(2)  through  (3)  No  change. 

(b)  (1)  Rule  [3350]  5100  requires  that 
no  member  shall  effect  a  short  sale 
otherwise  than  on  an  exchange  for  the 
account  of  a  customer  or  for  its  own 
account  in  a  Nasdaq  National  Market 
security  at  or  below  the  current  national 
best  (inside)  bid  when  the  current 
national  best  (inside)  bid  [as  displayed 
by  The  Nasdaq  Stock  Market]  is  below 
the  preceding  best  (inside)  bid  in  the 
security.  The  Association  has 
determined  that  in  order  to  effect  a 
"legal"  short  sale  when  the  current  best 
bid  is  lower  than  the  prieceding  best  bid 
the  short  sale  must  be  executed  at  a 
price  of  at  least  Vteth  point  above  the 
current  national  inside  bid  when  the 
current  inside  spread  is  Vieth  point  or 
greater.  The  last  sale  report  for  such  a 
trade  would,  therefore,  be  above  the 
national  inside  bid  by  at  least  Vieth  of 
a  point.  If  the  current  spread  is  less  than 
Vieth  of  a  point,  however,  the  short  sale 
must  be  executed  at  a  price  equal  to  or 
greater  than  the  ciurent  inside  offer 
price. 

(2)  Moreover,  the  Association  believes 
that  requiring  short  sales  to  be  a 
minifniim  increment  of  Vieth  point 
above  the  national  best  bid  when  the 
current  spread  is  Vieth  or  greater  and 
equal  to  or  greater  than  the  offer  when 
the  current  spread  is  less  than  Vieth 
ensures  that  transactions  are  not 
effected  at  prices  inconsistent  with  the 
underlying  purpose  of  the  Rule.  It 
would  be  inconsistent  with  Rvde  [3350] 
5100  for  a  member  or  customer  to  cause 
the  inside  spread  for  an  issue  to  narrow 
when  the  current  best  bid  is  lower  than 
the  preceding  best  bid  (e.g.,  lowering  its 
offer  to  create  an  inside  spread  less  than 
Vieth)  for  the  purpose  of  facilitating  the 
execution  of  a  short  sale  at  a  price  less 
than  Vieth  above  the  inside  bid. 

(3)  For  Nasdaq  National  Market 
securities  trading  in  decimals  pursuant 
to  the  Decimals  Implementation  Plan  for 
Equity  and  Options  Markets,  the 
Association  has  determined  that  in 
order  to  effect  a  "legal"  short  sale  in 
such  securities  when  the  current  bid  is 
lower  than  the  preceding  bid  the  short 
sale  must  be  executed  at  least  $0.01 
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above  the  current  inside  bid.  The  last 
sale  report  for  such  a  trade  would, 
therefore,  be  above  the  inside  bid  by  at 
least  $0.01. 

(c)  (1)  No  Change. 

(2)  For  example,  in  instances  where 
the  current  best  bid  is  below  the 
preceding  best  bid,  if  a  market  maker 
alone  at  the  inside  best  bid  were  to 
lower  its  bid  and  then  raise  it  to  create 
an  "up  bid"  for  the  purpose  of 
facilitating  a  short  sale,  the  Association 
would  consider  such  activity  to  be  a 
manipulative  act  and  a  violation  of  the 
Association's  Short  Sale  Rule.  The 
Association  also  would  consider  it  a 
manipulative  act  and  a  violation  of  the 
Rule  if  a  market  maker  with  a  long  stock 
position  were  to  raise  its  bid  above  the 
inside  bid  and  then  lower  it  to  create  a 
"down  bid"  for  the  purpose  of 
precluding  market  participants  frt)m 
selling  short.  In  addition,  if  a  market 
maker  agrees  to  an  arrangement 
proposed  by  a  member  or  a  customer 
whereby  the  market  maker  raises  its  bid 
[in  The  Nasdaq  Stock 'Market]  in  order 
to  effect  a  short  sale  for  the  other  party 
and  is  protected  against  any  loss  on  the 
trade  or  on  any  other  executions 
effected  at  its  new  bid  price,  the  market 
maker  would  be  deemed  to  be  in 
violation  of  Rule  [3350]  5100.  Similarly, 
a  market  maker  would  be  deemed  in 
violation  of  the  Rule  if  it  entered  into  an 
arrangement  with  a  member  or  a 
customer  whereby  it  used  its  exemption 
from  the  rule  to  sell  short  at  the  bid  at 
successively  lower  prices,  accimiulating 
a  short  position,  and  subsequently 
offsetting  those  sales  throu^  a 
transaction  at  a  prearranged  price,  for 
the  purpose  of  avoiding  compliance 
with  the  Rule,  and  with  the 
understanding  that  the  market  maker 
would  be  guaranteed  by  the  member  or 
customer  against  losses  on  the  trades. 

(3)  No  Change. 
***** 

The  4000  Series  is  replaced  in  its 
entirety  by  the  following  proposed  rule 
language. 

4000.  NASD  Alternative  DUplay 
FaeilUy 

4100.  Genend 

The  NASD  Alternative  Display 
Facility  is  the  facility  to  be  operated  by 
the  NASD  for  members  that  effect  trades 
in  Nasdaq  and  CQS/CTA  ("ADF- 
eligible")  securities  otherwise  than  on 
an  exchange.  The  NASD  Alternative 
Display  Facility  will  collect  and 
disseminate  quotations,  compare  trades, 
and  collect  and  disseminate  trade 
reports. 


4110,  Uae  of  NASD  Alternative 
Display  Facility  Data  Systems 

NASD  may  at  any  time  authorize  the 
use  ofNASD's  Altemative'Display 
Facility  data  systems  on  a  test  basis  for 
whatever  studies  it  considers  necessary 
and  appropriate. 

4200.  DEFINITIONS 

(a)  Unless  the  context  requires 
otherwise,  the  terms  used  in  the  Rule 
4000  through  6000  Series  shall  have  the 
meanings  below.  Terms  not  specifically 
defined  below  shall  have  the  meaning  in 
NASD's  By-Laws  and  Rules  and  SEC 
RulellAa3-l. 

(1)  "Act"  means  the  Securities 
Exchange  Act  of  1 934. 

(2)  "ADF-eligible  security"  means  a 
Nasdaq  or  CQS/CTA  security. 

(3)  "CQS/CTA  security"  means  a 
security  that  is  eligible  for  inclusion  in 
the  CQ/CTA  Plan  as  from  time  to  time 
amended  in  accordance  with  the  ' 
provisions  of  the  Plan  and  with  the 
approval  of  the  SEC. 

(4)  "Nasdaq"  means  the  registered 
national  securities  exchange  and  its 
facilities  operated  by  The  Nasdaq  Stock 
Market,  Inc. 

(5)  Nasdaq  market  maker"  shall 
have  the  meaning  as  defined  in  the 
Nasdaq  rules. 

(6)  "Nasdaq  National  Market"  or    , 
"NNM"  is  a  distinct  tier  of  the  Nasdgq 
Stock  Market  comprised  of  securities 
that  meet  the  requirements  of  and  are 
authorized  as  a  Nasdaq  National  Market 
Security. 

(7)  "Nasdaq  National  Market 
security"  or  "NNM  security"  shall  have 
the  mecming  as  defined  in  the  Nasdaq 
rules. 

(8)  "Nasdaq  security"  means  a 
security  that  is  listed  on  the  Nasdaq 
Stock  Exchange. 

(9)  "Nasdaq  SmallCap  Market"  or 
"SCM"  is  a  distinct  tier  of  The  Nasdaq 
Stock  Market  compromised  of  securities 
that  meet  the  requirements  of  and  are 
authorized  as  a  Nasdaq  SmallCap 
Security. 

(10)  "Nasdaq  SmallCap  Maricet 
security"  shall  have  the  meaning  as 
defined  in  the  Nasdaq  rules. 

(11)  "Non-Registered  Member"  means 
a  member  of  NASD  that  is  not  a 
Registered  Market  Maker  or  a  Registered 
ECN. 

(12)  "Normal  unit  of  trading"  means 
100  shares  of  a  security  unless,  with 
respect  to  a  particular  security,  the 
market  where  the  security  is  listed 
determines  that  a  normal  unit  of  trading 
shall  constitute  other  than  100  shares.  If 
a  normal  unit  of  trading  is  other  than 
100  shares,  a  special  identifier  shall  be 
appended  to  the  issuer's  symbol. 


(13)  "Otherwise  than  on  an  exchange" 
means  a  trade  effected  by  an  NASD 
member  otherwise  than  on  or  throu^  a 
national  securities  exchange.  The 
determination  of  what  constitutes  a 
trade  "on  or  through"  a  particular 
national  securities  exchange  shall  be 
determined  by  that  exchange  in 
accordance  with  all  applicable  statutes, 
rules  and  regulations,  and  with  any 
necessary  SEC  approval. 

(14)  "Registered  ECN"  means  a 
member  of  NASD  that  is  an  electronic 
communications  network  ("ECN")  that 
elects  to  display  orders  in  the  NASD 
Alternative  Display  Facility.  A  member 
is  a  Registered  ECN  in  only  those 
designated  securities  for  which  it  is 
registered  with  NASD.  A  member  shall 
cease  being  a  Registered  ECN  in  a 
designated  security  when  it  has 
withdrawn  or  voluntarily  terminated  its 
quotations  in  that  security  or  when  its 
quotations  have  been  suspended  or 
terminated  by  action  of  NASD. 

(15)  "Registered  Market  Maker" 
means  a  member  of  NASD  that  is 
registered  as  an  NASD  market  maker  in 
a  particular  designated  security  and, 
with  respect  to  that  security,  holds  itself 
out  (by  entering  quotations  in  the  NASD 
Alternative  Display  Facility)  as  being 
willing  to  buy  and  sell  such  security  for 
its  own  account  on  a  regular  and 
continuous  basis.  A  member  is  a 
Registered  Market  Maker  in  only  those 
designated  securities  for  which  it  is 
registered  as  an  NASD  market  maker.  A 
member  shall  cease  being  a  Registered 
Market  Maker  in  a  designated  security 
when  it  has  withdrawn  or  voluntarily 
terminated  its  quotations  in  that 
security  or  when  its  quotations  have 
been  suspended  or  terminated  by  action 
of  NASD. 

(16)  "SEC Rule  100,"   SEC  Rule  101," 
"SECRule  103," and  "SECRule  104" 
mean  the  rules  adopted  by  the 
Commission  under  Regulation  M,  and 
any  amendments  thereto. 

(1 7)  "Stabilizing  bid"  means  the  terms 
"stabilizing"  or  to  "stabilize"  as  defined 
in  SEC  Rule  100. 

(18)  "Underwriting  Activity  Report"  is 
a  report  provided  by  the  Corporate 
Financing  Department  of  NASD 
Regulation,  Inc.  in  coimection  with  a 
distribution  of  securities  subject  to  SEC 
Rule  101  pursuant  to  NASD  Rule 

271 0(b)(l  1 )  and  includes  forms  that  are 
submitted  by  members  to  comply  with 
their  notification  obligations  under 
Rules  4614,  4619,  and  4623. 

(b)  For  purposes  of  Rules  4619,  and 
4623.  the  following  terms  shall  have  the 
meanings  as  defined  in  SEC  Rule  100: 
"affiliated  purchaser, "  "distribution, " 
"distribution  participant," 
"independent  bid,"  "net  purchases," 
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"passive  market  maker, "  "penalty  bid." 
"reference  security,"  "restricted 
period."  "subject  security,"  and 
"syndicate  covering  transaction. " 

Selected  NASD  Notices  to  Members: 
94-70,  95-64,  95-82. 

4S00.  Qtioie  and  OrderAcee— 
Requirementt  [ 

(a)  To  ensure  that  NASD  Market 
Participants  comply  with  their  quote 
and  order  access  obligations  as  defined 
below,  for  each  security  in  which  they 
elect  to  display  a  bid  and  offer  (for 
Registered  Market  Makers),  or  a  bid  or 
offer  (for  Registered  ECNs).  in  the 
Aitemative  Display  Facility,  NASD 
Market  Participants  must: 

(1)  Provide  other  NASD  Market 
Participants  direct  electronic  access,  as 
defined  below;  and 

(2)  Provide  NASD  member  broker- 
dealers  that  are  not  NASD  Market 
Participants  direct  electronic  access  or 
allow  for  indirect  electronic  access,  as 
defined  below.  Indirect  electronic  access 
must  be  readily  available  to  broker- 
dealers  seeking  access,  otherwise  the 
NASD  Market  Participant  must  provide 
direct  electroruc  access.  In  any  event,  an 
NASD  Market  Participant  is  prohibited 
from  (A)  in  any  way  directly  or 
indirectly  influencing  or  prescribing  the 
prices  tiuit  their  customer  broker-dealer 
may  choose  to  impose  for  providing 
indirect  access;  and  (B)  precluding  or 
discourdgfng  indirect  electronic  access, 
including  tluvugh  the  imposition  of 
discriminatory  pricing  or  quality  of 
service  with  regard  to  a  broker-dealer 
that  is  providing  indirect  electronic 
access. 

(b)  Subject  to  the  terms  and 
conditions  contained  herein,  all  NASD 
Market  Participants  that  display 
quotations  in  the  NASD  Aitemative 
Display  Facility  must  record  each  item 
of  information  described  in  parapaphs 
(b)(1)  and  (2)  of  this  Rule  for  all  orders 
they  receive  via  direct  or  indirect 
electroruc  access,  and  report  this 
information  to  the  NASD  as  specified 
below. 

(1)  NASD  Market  Participants  must 
record  the  following  information  for 
every  order  they  receive  via  direct  or 
indirect  electronic  access  during  the 
trading  day: 

(A)  Unique  Order  Identifier 

(B)  Order  Entry  Firm  (OEID) 

(C)  Order  Side  (Buy/SeU) 

(D)  Order  Quantity 

(E)  Issue  Identifier 

(F)  Order  Price 

(G)  Order  Price  Modifier  (i.e.  .N) 

(H)  Time  In  Force  (i.e.  3  minutes,  day, 
etc.)  1 

(I)  Order  Date  \ 

(J)  Order  Time  (including  sectmds) 


(K)  Minimal  Acceptable  Quantity  (i.e. 
C1,M1,  AON,  etc.) 

(L)  Market  Making  Firm  (MMID) 

The  information  described  in 
paragraphs  (A)  through  (L)  must  be 
reported  to  the  NASD  wittiin  10  seconds 
of  receipt  of  the  order. 

(2)  In  addition  to  the  information 
previously  provided  pursuant  to 
paragraph  (b)(l ),  NASD  Market 
Participants  must  record  the  following 
information,  as  applicable,  for  every 
order  that  has  been  acted  upon  or 
responded  to: 

(A)  Unique  Order  Identifier  (as  provided 
in  paragraph  (b)(1)(A)) 

(B)  Order  Response  (i.e.  E=Execute, 
D=Decline,  X=Cancel.  T=timed  out. 
P=partial.  etc.) 

(C)  Order  Response  Time  (including 
seconds) 

(D)  Partial  Quantity 

(E)  Counter  Price 

(F)  Total  Execution  Quantity 

(G)  Execution  Price 

The  information  described  in 
paragraphs  (A)  through  (G)  must  be 
reported  to  the  NASD  within  10  seconds 
of  any  response  to  or  action  taken 
regarding  an  order. 

(3)  Maintaining  and  Preserving  Records 

(A)  In  addition  to  submitting  the 
information  described  herein  to  the 
NASD,  each  member  shall  maintain  and 
preserve  records  of  the  information 
required  to  be  recorded  under  this  Rule 
for  the  period  of  time  and  accessibility 
specified  in  SEC  Rule  1 7a-4(b). 

(B)  The  records  required  to  be 
maintained  and  preserved  under  this 
Rule  may  be  immediately  produced  or 
reproduced  on  "micrographic  media"  as 
defined  in  SEC  Rule  1 7a-4(f)(l)(i)  or  by 
means  of  "electronic  storage  media"  as 
defined  in  SEC  Rule  1 7a-4(f)(l)(u)  that 
meet  the  conditions  set  forth  in  SEC 
Rule  1 7a-4(f)  and  may  be  maintained 
and  preserved  for  the  required  time  in 
that  form. 

(4)  Orders  Not  Required  To  Be  Recorded 

The  recording  and  reporting 
requirements  contained  in  paragraphs 
(a)  and  (b)  of  this  Rule  shall  not  apply 
to  orders  received  via  ITS  or  any  system 
operated  by  a  national  securities 
exchange  or  national  securities 
association. 

(5)  Method  of  Transmitting  Data 

Members  shall  transmit  this 
information  in  such  form  as  prescribed 
by  the  Association. 

(6)  Reporting  Agent  Agreements 

(A)  "Reporting  Agent"  shall  mean  a 
third  party  that  enters  into  any 
agreement  with  a  memberpuxsuant  to 


which  such  third  party  agrees  to  fulfill 
such  member's  obligations  under  this 
Rule. 

(B)  Any  member  may  enter  into  an 
agreement  with  a  Reporting  Agent 
pursuant  to  which  the  Reporting  Agent 
agrees  to  fulfill  the  obligations  of  such 
member  under  this  Rule.  Any  such 
agreement  shall  be  evidenced  in  writing, 
which  shall  specify  the  respective 
functions  and  responsibilities  of  each 
party  to  the  agreement  that  are  required 
to  effect  full  compliance  with  the 
requirements  of  this  Rule. 

(C)  All  written  documents  evidencing 
an  agreement  described  in  paragraph 
(6)(B)  shall  be  maintained  by  each  party 
to  the  agreement 

(D)  Each  member  remains  responsible 
for  compliance  with  the  requirements  of 
this  Rule,  notwithstanding  the  existence 
of  an  agreement  described  in  this 
paragraph. 

(7)  Withdrawal  of  Quotations 

If  an  NASD  Market  Participant  knows 
or  has  reason  to  believe  that  it  or  its 
Reporting  Agent  is  not  complying  with 
the  requirements  of  this  Rule,  the 
member  must  withdraw  its  quotations 
from  the  NASD  Aitemative  Display 
Facility  until  such  time  that  the  member 
is  satisfied  that  its  order  information  is 
being  propedy  recorded  and  reported. 

(c)  NASD  Market  Participants  are 
required  to  specif  as  part  of  their 
NASD  Aitemative  Display  Facility 
Workstation  Subscriber  Apeement  the 
method  and  terms  by  which  they  will 
comply  with  the  requirements  of  this 
Rule.  NASD  Regulation  staff  will  not 
approve  a  Market  Participant's 
Subscriber  Agreement  unless  the 
method  and  terms  provided  by  the 
Market  Participant  are  in  compliance 
with  this  Rule. 

(d)  Definitions 

(1)  Customer  broker-dealer  is  any 
broker-dealer  that  has.  or  seeks  to  have, 
an  ongoing  relationship  with  a  Market 
Participant,  including  an  ECN 
subscriber,  for  the  purposes  of  executing 
securities  trtmsactions. 

(2)  Direct  electronic  access  means  the 
ability  to  deliver  an  order  for  execution 
directly  against  an  individual  NASD 
Market  Participant's  best  bid  and  offer 
subject  to  quote  and  order  access 
obligations,  as  defined  herein.  Mfithout 
the  need  for  voice  commurucation,  with 
the  equimlent  speed,  reliability, 
availability,  and  cost,  as  are  made 
available  to  the  NASD  Market 
Participant's  own  customer  broker- 
dealers  or  other  active  customers  or 
subscribers. 

(3)  Indirect  electroruc  access  means 
the  ability  to  route  an  order  througjh 
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customer  broker-dealers  of  an  NASD 
Market  Participant  that  are  not  affiliates 
of  the  NASD  Market  Participant,  for 
execution  against  the  NASD  Market 
Participant's  best  bid  and  offer  subject 
to  quote  and  order  access  obligations, 
witiiout  the  need  for  voice 
communication,  with  equivalent  speed, 
reliability,  availability,  and  cost,  as  are 
made  available  to  the  Market 
Participant's  customer  broker-dealer 
providing  the  indirect  access  or  other 
active  customers  or  subscribers.  The 
NASD  Market  Participant's  customer 
broker-dealers  providing  indirect 
electronic  access  shall  remain 
responsible  for  all  orders  routed  through 
them  as  though  the  orders  were  the 
firms'  own  orders. 

(4)  NASD  Market  Participant  means 
(a)  an  NASD  Registered  Market 
Maker,(b)  an  ATS,  (c)  or  an  NASD 
Registered  ECN. 

(5)  Best  bid  and  offer  for  purposes  of 
this  Rule  includes  the  best-priced  buy 
and  sell  orders  of  an  NASD  Registered 
ECN. 

(6)  Quote  and  Order  Access 
Obligations  include  the  requirements 
under  this  Rule  and  the  firm  quote 
obligations  under  Rule  llAcl-1  under 
the  Act.  the  standards  under  Rule 

1  lAcl-l(c)(5)(ii)(A)(2)  under  the  Act, 
Sections  301(b)(3)  through  (5)  of 
Regulation  ATS  and  other  order  access- 
related  regulatory  requirements  for 
ATSs,  E04s  and  market  makers. 
Obligations  under  this  Rule  include 
providing  the  ability  to  send  or  receive 
Trade-or-Move  messages,  identifiable  as 
such,  as  required  by  Rule  4613(d)  and 
providing  access  to  any  reserved  size 
orders  as  required  by  Rule  4623(c). 
***** 

4600.  TRADING  IN  NASDAQ 
SECURITIES 

4610.  Regutratum  and  Other 
ReqMiirementa 

4611.  Regiatration  aa  a  Market 
Maker 

(a)  Quotations  and  quotation  sizes  in 
Nasdaq  securities  may  be  entered  into 
the  NASD  Aitemative  Display  Facility 
ordy  by  a  Registered  Market  Maker  or 
other  entity  approved  by  NASD  to 
function  in  a  market-making  capacity. 

(b)  An  NASD  member  seeking 
registration  as  a  market  maker  shall  file 
an  application  with  NASD.  The 
application  shall  certify  the  member's 
good  standing  with  NASD  and  shall 
demonstrate  compliance  with  the  net 
capital  and  other  financial 
responsibility  provisions  of  the  Act  h 
shall  be  sufficient  to  obtain  registration 
as  a  -market  maker  for  a  member  to 
demonstrate  proof  that  it  is  a  registered 


Nasdaq  maricet  maker  in  good  standing. 
A  member's  registration  as  a  market 
maker  shall  become  effective  upon 
receipt  by  the  member  of  notice  of 
approval  of  registration  from  NASD. 

(c)  A  market  maker  may  become 
registered  in  an  issue  by  entering  a 
registration  request  via  an  NASD 
terminal  or  other  NASD  approved 
electronic  interface  with  NASD's 
systems  orby  contacting  NASD 
Aitemative  Display  Facility  Operations. 
If  the  requirements  of  paragraph  (b) 
above  are  satisfied,  registration  shall 
become  effective  on  the  day  the 
registration  request  is  entered.  It  shall  be 
sufficient  to  obtain  registration  in  an 
issue  for  a  member  to  demonstrate  proof 
that  it  is  currently  registered  in  that 
issue  as  a  Nasdaq  market  maker  and  is 
in  good  standing. 

(d)  A  market  maker's  registration  in 
an  issue  shall  be  terminated  if  the 
market  maker  fails  to  enter  quotations 
in  the  issue  within  five  (5)  business  days 
after  the  market  maker's  registration  in 
the  issue  becomes  effective. 

Selected  NASD  Notices  to  Members: 
93-24,  94-68,  94-83. 

4612.  Reserved 

4613.  Character  of  QMtotatume 

(a)  Two-Sided  Quotations 

(1)  For  each  Nasdaq  security  for 
which  a  member  is  a  Registered  Market 
Maker,  the  member  shall  be  willing  to 
buy  and  sell  such  security  for  its  own 
account  on  a  continuous  basis  and  shall 
enter  and  maintain  two-sided 
quotations  through  the  NASD 
Aitemative  Display  Facility,  subject  to 
the  procedures  for  excused  withdrawal 
set  forth  in  Rule  4619. 

(A)  A  Registered  Market  Maker  in  a 
security  listed  on  Nasdaq  must  display 
a  quotation  size  for  at  least  one  normal 
urut  of  trading  (or  a  larger  multiple 
thereof)  when  it  is  not  displaying  a  limit 
order  in  compliance  with  SEC  Rule 
llAcl-4,  provided,  however,  that  a 
Registered  Maricet  Maker  may  augment 
its  displayed  quotation  size  to  display 
limit  orders  priced  at  the  market 
maker's  quotation. 

(B)  Minimum  Price  Variation  for 
Decimal-based  Quotations 

The  mirumum  quotation  increment 
for  securities  authorized  for  decimal 
pricing  as  part  of  the  SEC-approved 
Decimals  Implementation  Plan  for  the 
Equities  and  Options  Markets  shall  be 
$0.01 .  Quotations  failing  to  meet  this 
standard  shall  be  rejected. 

(b)  Firm  Quotations 

(1)  A  Registered  Market  Maker  that 
receives  an  offer  to  buy  or  sell  from 
another  NASD  member  shall  execute  a 


transaction  for  at  least  a  normal  unit  of 
trading  at  its  displayed  quotations  as 
disseminated  through  the  NASD 
Aitemative  Display  Facility  at  the  time 
of  receipt  of  any  such  offer.  If  a 
Registered  Market  Maker  displays  a 
quotation  for  a  size  greater  than  a 
normal  unit  of  trading,  it  shall,  upon 
receipt  of  an  offer  to  buy  or  sell  from 
another  NASD  member,  execute  a 
transaction  at  least  at  the  size 
displayed. 

(2)  If  a  Registered  Market  Maker,  upon 
receipt  of  an  offer  to  buy  or  sell  from 
another  NASD  member  in  any  amount 
that  is  at  least  one  normal  unit  of 
trading  greater  than  its  published 
quotation  size  as  disseminated  through 
the  NASD  Aitemative  Display  Facility  at 
the  time  of  receipt  of  any  such  offer, 
executes  a  transaction  in  an  amount  of 
shares  less  than  the  size  of  the  offer, 
then  such  Registered  Market  Maker 
shall,  immediately  after  such  execution, 
display  a  revised  quotation  at  a  price 
that  is  inferior  to  its  previous  published 
quotation.  The  failure  of  a  Registered 
Market  Maker  to  execute  the  offer  in  an 
amount  greater  than  its  published 
quotation  size  shall  not  constitute  a 
violation  of  subparagraph  (b)(1)  of  this 
rule. 

(c)  Quotations  Reasonably  Related  to 
the  Market 

A  Registered  Maricet  Maker  shall  enter 
and  maintain  quotations  that  are 
reasonably  related  to  the  prevailing 
market.  In  the  event  it  appears  that  a 
Registered  Market  Maker's  quotations 
are  no  longer  reasonably  related  to  the 
prevailing  market,  NASD  may  require 
the  market  maker  to  re-enter  its 
quotations.  If  a  Registered  Market  Maker 
whose  quotations  are  no  longer 
reasonably  related  to  the  prevailing 
market  falls  to  re-enter  its  quotations, 
NASD  may  suspend  the  market  maker's 
quotations  in  one  or  all  securities. 

(1)  In  the  event  that  a  Registered 
Market  Maker's  ability  to  enter  or 
update  quotations  is  impaired,  the 
Registered  Market  Maker  shall 
irrunediately  contact  NASD  Aitemative 
Display  Facility  Operations  to  request 
the  withdrawal  of  its  quotations. 

(2)  In  the  event  that  a  Registered 
Market  Maker's  abiUty  to  enter  or 
update  quotations  is  impaired  and  the 
Registered  Mari^et  Maker  elects  to 
continue  to  participate  through  the 
NASD  Aitemative  Display  Facility,  the 
Registered  Market  shdl  execute  an  ofier 
to  buy  or  sell  received  £rom  another 
NASD  member  at  its  quotations  as 
disseminated  through  the  NASD 
Alternative  Display  Facility. 
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(d)  Locked  and  Crossed  Markets 

(1)  A  Registered  Market  Maker  shall 
not,  except  under  extraordinary 
circumstances,  enter  or  maintain 
quotations  through  the  NASD 
Alternative  Display  Facility  during 
normal  business  hours  if: 

(A)  the  bid  quotation  entered  is  equal 
to  ("lock")  or  greater  than  ("cross")  the 
asked  quotation  of  another  market 
maker  entering  quotations  in  the  same 
security;  or 

(B)  the  asked  quotation  is  equal  to 
("lock")  or  less  than  ("imss")  the  bid 
quotation  of  another  market  maker 
entering  quotations  in  the  saine  security. 

(2)  (^ligations  Regarding  Locked/ 
Crossed  Market  Conditions  Prior  to 
Market  Opening 

(A)  Locked/Crossed  Market  Prior  to 
9:20  a.m. — For  locks/crosses  that  occur 
prior  to  9:20  a.m.  Eastern  Time,  a 
Registered  Market  Maker  that  is  a  party 
to  a  lock/cross  because  the  Registered 
Market  Maker  either  has  entered  a  bid 
(ask)  quotation  that  locks/crosses 
another  market  maker's  quotation(s)  or 
has  had  its  quotation(s)  locked/crossed 
by  another  market  maker  ("party  to  a 
lock/cross")  may,  beginning  at  9:20  a.m. 
Eastern  Time,  send  a  message,  making 
use  of  direct  electronic  access  in 
accordance  with  Rule  4300,  of  any  size, 
that  is  at  the  receiving  market  maker's 
quoted  price  ("Trade-or-Move 
Message").  Any  Registered  Market 
Maker  that  receives  a  Tradeor-Move 
Message  at  or  after  9:20  a.m.  Eastern 
Time,  and  that  is  a  party  to  a  lock/cross, 
must  within  30  seconds  of  receiving 
such  message  either:  fill  the  incoming 
Trade-or-Move  Message  for  the  full  size 
of  the  message;  or  move  its  bid  down 
(offer  up)  by  a  quotation  increment  that 
unlocks/uncrosses  the  market. 

(B)  Locked/Crossed  Market  Between 
9:20  and  9:29:59  a.m.— If  a  Registered 
Market  Maker  locks  or  crosses  the 
market  between  9:20  and  9:29:59  a.m. 
Eastern  Time,  the  Registered  Market 
Maker  must  immediately  send,  making 
use  of  direct  electronic  access  in 
accordance  with  Rule  4300,  to  the 
market  maker  whose  quotes  it  is  locking 
or  crossing  a  Trade-or-Move  message 
that  is  at  tiie  receiving  market  maker's 
quoted  price  and  that  is  for  at  least 
5,000  shares  (in  instances  where  there 
are  multiple  market  makers  to  a  lock/ 
cross,  the  locking/crossing  market 
maker  must  send  a  message  to  each 
party  to  the  lock/cross  and  the  aggregate 
size  of  all  such  messages  must  be  at 
least  5.000  shares):  provided,  however, 
that  if  a  market  participant  is 
representing  an  agency  order,  the 
market  participant  shall  be  required  to 
send  a  Trade-or-Move  Message(s)  in  qn 


amount  equal  to.the  agency  order,  even 
if  that  order  is  less  than  5,000  shares.  A 
Registered  Market  Maker  that  receives  a 
Trade-or-Move  Message  during  this 
period  and  that  is  a  party  to  a  lock/ 
cross,  must  within  30  seconds  of 
receiving  such  message  either:  fill  the 
incoming  Trade-or-Move  Message  for 
the  full  size  of  the  message;  or  move  its 
bid  down  (offer  up)  by  a  quotation 
increment  that  unlocks/uncrosses  the 
market. 

(C)  A  Registered  Market  Maker  that 
sends  a  Trade-or-Move  Message 
pursuant  to  of  this  rule  must  append  to 
the  message  a  symbol  indicating  that  it 
is  a  Trade-or-Move  Message. 

(D)  For  the  purposes  of  this  rule 
"agency  order"  shall  mean  an  orderfs) 
that  is  for  the  benefit  of  the  account  of 
a  natural  person  executing  securities 
transactions  with  or  through  or 
receiving  investment  barddng  services 
from  a  broker/dealer,  or  for  the  benefit 
of  an  "institutional  account"  as  defined 
in  NASD  Rule  3110.  An  agency  order 
shall  not  include  an  order(s)  that  is  for 
the  benefit  of  a  market  maker  in  the 
security  at  issue,  but  shall  include  an 
order(s)  that  is  for  the  benefit  of  a 
broker/dealer  that  is  not  a  market  maker 
in  the  security  at  issue. 

(3)  A  Registered  Market  Maker,  prior 
to  entering  a  quotation  that  locks  or 
crosses  another  quotation,  must  make 
reasonable  efforts  to  avoid  such  locked 
or  crossed  market  by  executing 
transactions  with  all  market  makers 
whose  quotations  would  be  locked  or 
crossed.  Reasonable  efforts  shall  include 
making  use  of  direct  electronic  access  in 
accordance  with  Rule  4300.  Pursuant  to 
the  provisions  of  paragraph  (b)  of  this 
Rule,  a  Registered  Market  Maker  whose 
quotations  are  causing  a  locked  or 
crossed  market  is  required  to  execute 
transactions  at  its  quotations  as 
displayed  through  the  NASD  Alternative 
Display  Facility  at  the  time  of  receipt  of 
any  order. 

(4)  For  purposes  of  this  Rule  4613(d). 
the  term  "Registered  Market  Maker" 
shall  include: 

(A)  any  NASD  member  that  enters 
into  an  ECN,  as  that  term  is  defined  in 
SEC  Rule  1  lAcl-1  (a)(8).  a  order  that  is 
displayed  through  the  NASD  Alternative 
Display  Facility; 

(B)  any  NASD  member  that  operates 
the  ECN  when  the  order  being  displayed 
has  been  entered  by  a  person  or  entity 
that  is  not  an  NASD  member. 

(C)  any  NASD  member  that  enters  into 
an  ATS.  as  that  term  is  defined  in  SEC 
Regulation  ATS,  a  priced  order  that  is 
displayed  through  the  NASD  Alternative 
Display  Facility;  and 

(D)  any  NASD  member  that  operates 
the  ATS  when  the  priced  order  being    , 


displayed  has  been  entered  by  a  person 
or  entity  that  is  not  an  NASD  member. 

(e)  Other  Quotation  Obligations 

(1)  Members  that  display  priced 
quotations  on  a  real-time  basis  for 
Nasdaq  securities  in  two  or  more  market 
centers  that  permit  quotation  updates 
on  a  real-time  basis  must  display  the 
same  priced  quotations  for  the  security 
in  each  market  center. 

(2)  A  member  that  is  registered  as  a  ' 
market  maker  in  a  Nasdaq  security  shall 
be  obligated  to  have  available  in  close 
proximity  to  the  NASD  Alternative 
Display  Facility  terminal  at  which  it 
makes  a  market  in  a  Nasdaq  security  a 
quotation  service  that  disseminates  the 
bid  price  and  offer  price  then  being 
furnished  by  or  on  behalf  of  national 
securities  exchanges  and  other  market 
makers  trading  and  quoting  that  Nasdaq 
security. 

Selected  NASD  Notices  to  Members: 
91-37,  93-2.  93-43.  99-61. 

IM-4613.  Autoquote  Poliey 

(a)  General  Prohibition— NASD  bans 
the  automated  update  of  quotations  by 
market  makers  through  the  NASD 
Alternative  Display  Facility.  Except  as 
provided  below,  this  policy  prohibits 
systems  known  as  "autoquote"  systems 
from  effecting  automated  quote  updates 
or  tracking  of  inside  quotations  through 
the  NASD  Alteriiative  Display  Facility. 
This  ban  is  necessary  to  offset  the 
negative  impact  on  the  capacity  and 
operation  of  the  NASD  Alternative 
Display  Facility  caused  by  certain 
autoquote  techniques  that  track  changes 
to  the  inside  quotation  and 
automatically  react  by  generating 
another  quote  to  keep  the  market 
maker's  quote  away  from  the  best 
market. 

(b)  Exceptions  to  the  General 
Prohibition — Automated  updating  of 
quotations  is  permitted  when:  (1)  the 
update  is  in  response  to  cm  execution  in 
the  security  by  that  firm  (such  as 
execution  of  an  order  that  partially  fills 
a  market  maker's  quotation  size),  and  is 
in  compliance  with  Rule  4613(b)(2);  (2) 
it  requires  a  physical  entry  (such  as  a' 
manual  entiy  to  the  market  maker's 
internal  system  which  then 
automatically  forwards  the  update  to 
Nasdaq);  or  (3)  the  update  is  to  reflect 
the  receipt,  execution,  or  cancellation  of 
a  customer  limit  order,  elected  NASD 
Notices  to  Members:  99-61. 

4614.  Reserved 

4615.  Reserved 

4616.  Reserved 

4617.  Normal  Btuineaa  Hour* 

A  Registered  Market  Maker  shall  be 
open  for  business  a/s  of  9:30  a.m. 
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Eastern  Time  and  shall  close  no  earlier 
than  4:00  p.m.  Eastern  Time.  An  NASD 
Registered  Market  Maker  may  remain 
open  for  business  on  a  voluntary  basis 
for  any  period  of  time  between  4:00  p.m. 
Eastern  time  and  6:30  p.m.  Eastern 
Time.  Registered  Market  Makers  whose 
quotes  are  open  after  4:00  p.m.  Eastern 
Time  shall  be  obligated  to  comply,  while 
their  quotes  are  open,  with  all  NASD 
Rules  tiiat  are  not  by  their  express 
terms,  or  by  an  official  interpretation  of 
NASD,  inapplicable  to  any  part  of  the 
4:00  p. m.  to  6:30  p.m.  Eastern  Time 
period. 

4618.  Reserved 

4619.  Withdrawal  ofQuotatkm*  and 
PasUve  Market  Mtiking 

(a)  A  Registered  Market  Maker  that 
wishes  to  withdraw  quotations  in  a 
security  or  have  its  quotations  identified 
as  the  quotations  of  a  passive  market 
maker  shall  contact  NASD  Alternative 
Display  Facility  Operations  to  obtain 
excused  withdrawal  status  prior  to 
withdrawing  its  quotations  or 
identification  as  a  passive  market 
maker.  Withdrawals  of  quotations  or 
identifications  of  quotations  as  those  of 
a  passive  market  maker  shall  be  granted 
by  NASD  Alternative  Display  Facility 
Operations  only  upon  satisfying  one  of 
the  conditions  specified  in  this  Rule. 

(b)  Excused  withdrawal  status  based 
on  circumstances  beyond  the  market 
maker's  control  may  be  granted  for  up 
to  five  (5)  business  days,  unless 
extended  by  NASD  Alternative  Display 
Facility  Operations.  Excused  withdrawal 
status  based  on  demonstrated  legal  or 
regulatory  requirements,  supported  by 
appropriate  documentation  and 
accompanied  by  a  representation  that 
the  condition  necessitating  the 
withdrawal  of  quotations  is  not 
permanent  in  nature,  may,  upon 
notification,  be  granted  for  not  more 
than  sixty  (60)  days  (urdess  such  request 
is  required  to  be  made  pursuant  to 
paragraph  (d)  below).  Excused 
withdrawal  status  based  on  religious 
holidays  may  be  granted  only  if  notice 
is  received  by  NASD  one  business  day 
in  advance  and  is  approved  by  NASD. 
Excused  withdrawal  status  based  on 
vacation  may  be  granted  ordy  if: 

(i)  The  request  for  withdmmd  is 
received  by  NASD  one  business  day  in 
advance,  and  is  approved  by  NASD; 

(2)  die  request  mcludes  a  list  of  the 
securities  for  which  withdrawcd  is 
requested;  and 

Ic)  Excused  withdrawal  status  may  be 
punted  to  a  Registered  Market  Maker 
that  has  withdrawn  from  an  issue  prior 
to  the  public  armouncement  of  a  merger 
M' acquisition  and  wishes  to  re-register 
in  the  issue  pursuant  to  the  same-day 


repstration  procedures  contained  in 
Rule  4611.  above,  provided  the 
Registered  Market  Maker  has  remained 
registered  in  one  of  the  affected  issues. 
The  withdrawal  of  quotations  because  of 
pending  news,  a  sudden  influx  of  orders 
or  price  changes,  or  to  effect 
transactions  with  competitors  shall  not 
constitute  acceptable  reasons  for 
granting  excused  withdrawal  status;  or 

(d)  Excused  withdrawal  status  may  be 
granted  to  a  member  that  experiences  a 
documented  problem  or  failure 
impacting  the  operation  or  utiUzaUon  of 
any  automated  system  operated  by  or  on 
behalf  of  the  firm  (chronic  system 
failures  within  the  control  of  the 
member  will  not  constitute  a  problem  or 
failure  impacting  a  firm 's  automated 
system). 

(e)  Excused  withdrawal  status  may  be 
panted  to  a  Registered  Market  Maker 
that  fails  to  maintain  a  clearing 
arrangement  with  a  registered  clearing 
agency  or  with  a  member  of  such  an 
agency,  thereby  terminating  its 
registration  as  a  Registered  Market 
Maker;  provided  however,  that  if  NASD 
finds  that  the  Registered  Market  Maker's 
failure  to  maintain  a  clearing 
arrangement  is  voluntary,  the 
withdrawal  of  quotations  will  be 
considered  voluntary  and  unexcused 
pursuant  to  Rule  4620. 

(f)  Excused  withdrawal  status  or 
passive  market  maker  status  may  be 
granted  to  a  Registered  Market  Maker 
that  is  a  distribution  participant  (or,  in 
the  case  of  excused  withdrawal  status, 
an  affiliated  purchaser)  in  order  to 
comply  with  SEC  Rules  101. 103.  or  104 
under  the  Act  on  the  following 
conditions: 

(1)  A  member  acting  as  a  manager  (or 
in  a  similar  capacity)  of  a  distribution 
of  a  security  that  is  a  subject  security  or 
reference  security  under  Rule  101  and 
any  member  that  is  a  distribution 
participant  or  an  affiliated  purchaser  in 
such  a  distribution  that  does  not  have 
a  manager  shall  provide  written  notice 
to  NASD  Alternative  Display  Facility 
Operations  and  the  Market  Regulation 
Department  of  NASD  Regulation.  Inc. 
no  later  them  the  business  day  prior  to 
the  first  entire  trading  session  of  the 
one-day  or  five-day  restricted  period 
under  SEC  Rule  101,  urUess  later 
notification  is  necessary  under  the 
specific  circumstances. 

(A)  The  notice  required  by 
subparagraph  (f)(1)  of  this  Rule  shall  be 
provided  by  submitting  a  completed 
Underwriting  Activity  Report  that 
includes  a  request  on  behalf  of  each 
maricet  maker  that  is  a  distribution 
participant  or  an  affiliated  purchaser  to 
withdraw  the  market  maker's 
quotations,  or  that  includes  a  request  on 


behalf  of  each  market  maker  that  is  a 
distribution  participant  (or  an  aviated 
purchaser  of  a  distribution  participant) 
that  its  quotations  be  identified  as  those 
of  a  passive  maricetmaker  and  includes 
the  contemplated  date  and  time  of  the 
commencement  of  the  restricted  period. 

(B)  The  managing  underwriter  shall 
advise  each  Registered  Market  Maker 
that  it  has  been  identified  as  a 
distribution  participant  or  an  affiliated 
purchaser  to  NASD  Alternative  Displby 
Facility  Operations  and  that  its 
quotations  will  be  automatically 
withdrawn  or  identified  as  passive 
market  maker  quotations,  unless  a 
market  maker  that  is  a  distribution 
participant  (or  an  affiliated  purchaser  of 
a  distribution  participant)  notifies 
NASD  Alternative  Display  Facility 
Operations  as  required  by  subparagraph 
(f)(2),  below. 

(2)  A  Registered  Market  Maker  that 
has  been  identified  to  NASD  Alternative 
Display  Facility  Operations  as  a 
distribution  participant  (or  an  affiliated 
purchaser  of  a  distribution  participant) 
shall  promptly  notify  NASD  Alternative 
Display  Facility  Operations  and  the 
manager  of  its  intention  not  to 
participate  in  the  prospective 
distribution  or  not  to  act  as  a  passive 
market  maker  in  order  to  avoid  having 
its  quotations  withdrawn  or  identified  as 
the  quotations  of  a  passive  market 
maker. 

(3)  If  a  Registered  Market  Maker  that 
is  a  distribution  participant  withdraws  ' 
its  quotations  in  a  Nasdaq  security  in 
order  to  comply  with  the  net  purchases 
limitation  of  SEC  Rule  103  or  with  any 
other  provision  of  SEC  Rules  101, 103. 
or  104  and  promptly  notifies  NASD  ■ 
Alternative  Display  Facility  Operations 
of  its  action,  the  withdrawal  shall  be 
deemed  an  excused  withdrawal. 
Nothing  in  this  subparagraph  shall 
prohibit  NASD  from  taking  such  action 
as  is  necessary  under  the  circumstances 
agcdnst  a  member  and  its  associated 
persons  for  failure  to  contact  NASD 
Alternative  Display  Facility  Operations 
to  obtain  an  excused  withdrawal  as 
required  by  subparagraphs  (a)  of  this 
Rule. 

(4)  The  quotations  of  a  passive  market 
maker  shtdl  be  identified  on  NASD 
Alternative  Display  Facility  Data 
Systems  as  those  of  a  passive  marixt 
maker. 

(5)  A  member  acting  as  a  manager  (or 
in  a  similar  capacity)  of  a  distribution 
subject  to  subparapaph  (f)(1)  of  this 
Rule  shall  submit  a  request  to  NASD 
Alternative  Display  Facility  Operations 
and  the  Market  Regulation  Department 
of  NASD  Regulation,  Inc.  to  rescind  the 
excused  withdrawal  status  or  passive 
market  making  status  of  distribution 
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participants  and  affiliated  purchasers, 
which  request  shall  include  the  date 
and  time  of  the  pricing  of  the  offering, 
the  offering  price,  and  the  time  the 
offering  terminated,  and,  if  not  in 
writing,  shcdl  be  confirmed  in  writing  no 
later  than  the  close  of  business  the  day 
the  offering  terminates.  The  request 
referenced  in  this  subparagFaph  may  be 
submitted  on  the  Underwriting  Activity 
Report. 

(gj  The  NASD  AHemative  Display 
Facility  Operations  Review  Committee 
shall  have  jurisdiction  over  proceedings 
brought  by  market  makers  seeking 
review  of  a  denial  of  an  excused 
withdrawal  pursuant  to  this  Rule,  or  the 
conditions  imposed  on  their  reentry. 
Selected  NASD  Notices  to  Members:  88- 
69, 89-15,  93-29,  93-41. 


4620.  Voluniary  TermituMon  of 
RegiatratUm 

A  Registered  Market  Maker  may 
voluntarily  terminate  its  registration  in 
a  security  by  (1)  mthdrawing  its 
quotations  from  the  NASD  Alternative 
Display  Facility  and  not  re-entering  its 
quotations  for  five  (5)  minutes  or  (2) 
failing  to  re-enter  quotations  within 
thirty  (30)  minutes  of  the  end  of  a 
trading  halt.  A  Registered  Market  Maker 
that  voluntarily  terminates  its 
registration  in  a  security  may  not  re- 
register as  a  market  maker  in  that 
security  for  twenty  (20)  business  days, 
absent  an  excused  withdrawal  specified 
in  Rule  4619.  Withdrawal  from 
participation  as  a  Registered  Market 
Maker  in  the  NASD  AHemative  Display 
Facility  shall  constitute  termination  of 
registration  as  a  market  maker  in  that 
security  for  purposes  of  this  Rule; 
provided,  however,  that  a  Registered 
Market  Maker  that  fails  to  maintain  a 
clearing  arrangement  with  a  registered 
clearing  agency  or  with  a  member  of 
such  an  agency  and  thereby  terminates 
its  registration  as  a  market  maker  in 
Nasdaq  securities  may  register  as  a 
market  maker  at  any  time  after  a 
clearing  arrangement  has  been 
reestablished. 

4S21.  SutpentUm  and  Termination 
ofQuotatiant  by  NASD  Action 

NASD  may,  pursuant  to  the 
procedures  set  forth  in  the  Rule  9000 
Series,  suspend,  condition,  limit. 
prohibit  or  terminate  a  Registered 
Market  Maker's  authority  to  enter 
quotations  in  one  or  more  authorized 
securities  for  violations  of  applicable 
requirements  or  prohibitions. 


4622.  Termination  of  NASD 
AttemativeDigplayFaemtyData 
Sytem  Service 

NASD  may,  upon  notice,  terminate 
NASD  Alternative  Display  Facility  Data 
System  service  in  the  event  that  a 
Registered  Market  Maker  fails  to  qualify 
under  specified  standards  of  eligibility 
or  fails  to  pay  promptly  for  services 
rendered  by  NASD.  Selected  NASD 
Notices  to  Members:  88-43. 

4623.  Alternative  Tradit^  Sytemt 

(a)  NASD  may  provide  a  means  to 
permit  alternative  trading  systems 
("ATSs"),  as  such  term  is  defined  in 
Regulation  ATS,  and  electronic 
communications  networks  ("ECNs").  as 
such  term  is  defined  in  SEC  Rule 

1  lAcl-l(a)(8).  to  comply  with  the 
display  requirements  of  SEC  Rule 
301(b)(3)  and  the  terms  of  the  ECN 
display  alternative  provided  for  in  SEC 
Rule  1  lAcl-l(c)(5)(ii)(A)  and  (B)  ("ECN 
display  alternatives  ).  NASD  will  not 
facilitate  compliance  with  access 
requirements,  which  are  the 
responsibility  of  Market  Participants 
under  Rule  4300. 

(b)  An  ATS  or  ECN  that  seeks  to  use 
the  NASD-provided  means  to  comply 
with  SEC  Rule  301(b)(3).  the  ECN 
display  alternatives  shall: 

(1)  Demonstrate  to  NASD  that  it  is  in 
compliance  with  Regulation  ATS  or  that 
it  qualifies  as  an  ECN  meeting  the 
definition  in  the  SEC  Rule; 

(2)  be  registered  as  an  NASD  member; 

(3)  enter  into  and  comply  with  the 
terms  of  an  NASD  Alternative  Display 
Facility  Workstation  Subscriber 
Agreement,  as  amended  for  ATSs  and 
ECNs; 

(4)  agree  to  provide  for  NASD's 
dissemination  in  the  quotation  data 
made  available  to  quotation  vendors  the 
prices  and  sizes  of  NASD  Registered 
Market  Maker  orders  (and  orders  from 
other  subscribers  of  the  ATS  or  ECN,  if 
the  ATS  or  ECN  so  chooses  or  is 
required  by  SEC  Rule  301(b)(3)  to 
display  a  subscriber's  order  in  the 
NASD  Alternative  Display  Facility),  at 
the  highest  buy  price  and  the  lowest  sell 
price  for  each  Nasdaq  security  entered 
in  and  widely  disseminated  by  the  ATS 
or  ECN;  and  prior  to  entering  such 
prices  and  sizes,  register  with  NASD 
Alternative  Display  Facility  Operations 
as  an  A  TS  or  ECN;  and 

(5)  comply  with  Rule  4300. 

(c)  When  an  NASD  member  attempts 
to  access  electronically  an  ATS  or  ECN- 
displayed  order  by  sending  an  order 
that  is  larger  than  the  ATS's  or  ECN's 
Nasdaq-displayed  size  and  the  ATS  or 
ECN  is  displaying  the  order  on  a 
reserved  size  basis,  the  NASD  member 


that  operates  the  ATS  or  ECN  shall 
execute  such  delivered  order: 


(1)  Up  to  the  size  of  the  delivered 
order,  if  the  ATS  or  ECN  order 
(including  the  reserved  size  and 
displayed  portions)  is  the- same  size  or 
larger  than  the  NASD-delivered  order; 


or 


(2)  up  to  the  size  of  the  ATS  or  £CIV 
order  (including  the  reserved  size  and 
displayed  portions),  if  the  delivered 
order  is  the  same  size  or  larger  than  the 
ATS  or  ECN  order  (including  the 
reserved  size  and  displayed  portions). 

No  ATS  or  ECN  operating  through  the 
NASD  Alternative  Display  Facility 
pursuant  to  this  Rule  is  permitted  to 
provide  a  reserved-size  function  unless 
the  size  of  the  order  displayed  through 
the  NASD  Alternative  Display  Facility  is 
100  shares  or  greater.  For  purposes  of 
this  Rule,  the  term  "reserved  size"  shall 
mean  that  a  customer  entering  an  order 
into  an  ATS  or  ECN  has  authorized  the 
ATS  or  ECN  to  display  publicly  part  of 
the  full  size  of  the  customer's  order  with 
the  remainder  held  in  reserve  on  an 
undisplayed  basis  to  be  displayed  in 
whole  or  in  part  as  the  displayed  part 
is  executed. 

4624.  Reserved 

4625.  Regulatory  €kn^»eratian 

(a)  The  NASD  may  enter  into 
agreements  with  other  self-regulatory 
organizations,  markets,  associations 
and  other  entities  that  provide  for  the 
exchange  of  information  and  other 
forms  ^ mutual  assistance  for 
regulatory  purposes. 

(b)  No  member  or  associated  person 
shall  refuse  a  request  to  appear  and 
testify  before,  or  provide  documents  or 
other  information  to,  another  self- 
regulatory  organization,  market, 
association  or  other  entity  with  which 
NASD  has  entered  into  an  agjreement 
pursuant  to  paragraph  (a)  of  this  Rule, 
provided  that  the  request  is  made  in 
connection  with  an  investigation  or 
proceeding  covered  by  the  agreement 
with  NASD.  The  requirements  of  this 
paragraph  (b)  shall  apply  irrespective  of 
whether  the  NASD  has  initiated  its  oWn 
investigation  or  proceeding. 

(c)  Whenever  a  member  or  associated 
person  responds  to  a  request  pursuant 
to  this  Rule,  the  member  or  associated 
person  shall  have  all  the  same  rights 
and  (^ligations  that  would  be  accorded 
if  the  request  had  been  made  pursuant 
to  Rule  8210. 
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4630.  Reporting  Transaction*  in 
Securities  Listed  on  Nasdaq 

4631.  Reserved 

4632.  Reserved 

4633.  Transactions  Reported  by 
Members 

(a)  General 

(1)  This  Rule  governs  the  reporting  of 
trades  through  the  NASD's  Trade 
Reporting  and  Comparison  Service 
("TRACS")  in  Nasdaq  securities  effected 
otherwise  than  on  an  exchange. 

(2)  All  times  referenced  in  this  Rule 
are  Eastern  time. 

(3)  For  Purposes  of  this  Rule,  the  term 
"Reporting  NASD  Member"  or 
"Reporting  Member"  shall  mean  an 
NASD  member  with  the  trade  reporting 
obligation  as  set  forth  in  Rule  4633(d). 

(4)  For  purposes  of  this  Rule,  the  term 
"Non-Reporting  NASD  Member"  or 
"Non-Reporting  Member"  shall  mean 
the  contra  side  of  a  trade  reported  by  a 
Reporting  Member. 

(5)  For  purposes  of  this  Rule,  the  term 
"normal  market  hours"  means  from 
9:30  a.m.  to  4:00  p.m. 

(6)  Times  in  trade  reports  shall  be 
expressed  iii  hours,  minutes,  and 
seconds  according  to  the  24  hour  clock 
(e.g.,  a  trade  executed  at  1 :30:45  p.m. 
Eastern  Time  shall  be  reported  as 
executed  at  13:30:45).  All  times 
referenced  in  this  Rule  are  Eastern 
Time. 

(7)  Participation  in  the  trade  reporting 
function  of  TRACS  is  mandatory  for  all 
members  that  have  trade  reporting 
obligations  under  this  Rule. 
Participation  in  the  trade  reporting 
function  of  TRACS  is  conditioned  upon 

(a)  execution  of,  and  continuing 
compliance  with,  a  TRACS  trade 
reporting  Participant  Application 
Agreement  and  (h)  maintenance  of  the 
physical  security  of  the  equipment  on 
the  premises  of  the  member  to  prevent 
unauthorized  entry  of  information  into 
the  trade  reporting  function  of  TRACS. 

(b)  Normal  Market  Hour^ 

Reporting  NASD  Members  shall 
transmit  last  sale  reports  in  Nasdaq 
securities  effected  otherwise  than  on  an 
exchange  to  TRACS  within  90  seconds 
after  execution.  Transactions  not 
reported  within  90  seconds  after 
execution  shall  be  designated  as  late 
and  such  trade  reports  must  include  the 
time  of  execution. 

(c)  Outside  Normal  Market  Hours 

Transactions  in  Nasdaq  securities 
effected  otherwise  than  on  an  exchange 
outside  normal  market  hours  shall  be 
reported  by  members  to  TRACS  as  set, 
out  below. 


(1)  For  transactions  effected  otherwise 
than  on  an  exchange  between  the  hours 
of  8:00  a.m.  and  9:30  a.m.  and  4:00  p.m. 
and  6:30  p.m., 

(A)  A  Reporting  NASD  Member  shall 
transmit  last  sale  reports  to  TRACS 
within  90  seconds  after  ^ecution.  Such 
last  sale  reports  shall  be  designated  as 
".T"  trades  to  denote  their  execution 
outside  normal  market  hours. 
Transactions  not  reported  within  90 
seconds  must  include  the  time  of 
execution  on  the  trade  report. 

(2)  For  transactions  effected  otherwise 
than  on  an  exchange  between  the  hours 
of  midnight  and  8:00  a.m., 

(A)  A  Reporting  NASD  Member  shall 
transmit  last  sale  reports  to  TRACS 
between  8:00  a.m.  and  9:30  a.m.  on 
trade  date.  Such  last  sale  reports  shall 
be  designated  as  ".T"  trades,  to  denote 
their  execution  outside  normal  market 
hours,  and  must  include  the  time  of 
execution. 

(3)  For  securities  transactions  effected 
otherwise  than  on  an  exchange  between 
the  hours  of  6:30  p.m.  and  12:00  p.m. 

(A)  A  Reporting  NASD  Member  shall 
transmit  last  sale  reports  to  TRACS  on 
the  next  business  day  (T+1)  between 
8:00  a.m.  and  6:30  p.m.  Such  last  sale 
reports  shall  be  designated  "as/of" 
trades,  to  denote  their  execution  on  a 
prior  day.  and  must  include  the  time  of 
execution. 

(d)  Determining  Which  Party  Reports  a 
Transaction 

(1)  For  transactions  between  two 
Registered  Market  Makers  or  Registered 
ECNs,  the  Registered  Market  Maker  or 
ECN  representing  the  sell  side  shall 
report  the  transaction. 

(2)  For  transactions  between  a 
Registered  Market  Maker  or  Registered 
ECN  and  a  Non-Registered  Member,  the 
Registered  Market  Maker  or  ECN  shall 
report  the  transaction. 

(3)  For  transactions  between  two  Non- 
Registered  Members,  the  Non-Registered 
Member  representing  the  sell  side  shall 
report  the  transaction. 

(4)  For  transactions  between  a 
member  and  a  customer,  the  member 
shall  report  the  transaction. 

(5)  For  transactions  between  a 
member  and  a  broker-dealer  that  is  not 
a  member  of  NASD,  the  member  shall 
report  the  transaction. 

(6)  For  all  transactions  between  an 
NASD  member  and  an  NASD  member 
that  is  also  a  member  of  Nasdaq  or 
another  national  securities  exchange, 
where  the  reporting  party  has  a  choice 
of  reporting  venues  and  chooses  not  to 
report  to  Nasdaq  or  another  national 
securities  exchange,  the  reporting  party 
described  in  (1)  through  (5)  above  shall 
report  the  transaction  to  the  NASD. 


(e)  Information  To  Be  Reported — Two 
Party  Trade  Reports 

(1)  A  two  party  trade  report  is  a  last 
sale  report  that  denotes  a  trade  between 
one  Reporting  NASD  member  and  one 
Non-Reporting  Member.  The  Reporting 
NASD  Member  is  denoted  as  the 
("MMID")  side  of  the  trade  report  and 
the  Non-Reporting  Member  is  denoted 
as  the  ("OEID")  side  of  the  report. 

(2)  Each  Two  Party  Last  Sale  Report 
Submitted  by  a  Reporting  NASD 
Member  Should  Con  tain : 

(A)  Security  identification  symbol 
(SECID); 

(B)  Number  of  shares  or  bonds; 

(C)  Price  of  the  transaction  as' 
required  by  paragraph  (h)  below; 

(D)  A  designated  symbol  denoting 
whether  the  transaction,  from  the 
Reporting  NASD  Member's  perspective, 
is  a  buy,  sell,  sell  short,  sell  short 
exempt,  or  cross; 

(E)  If  known,  a  designated  symbol 
denoting  whether  the  transaction,  from 
the  perspective  of  the  Non-Reporting 
Member,  is  a  bu]r,  sell,  sell  short,  or  sell 
short  exempt; 

(F)  A  designated  symbol  denoting 
whether  the  transaction,  from  the 
perspective  of  the  Reporting  Member,  is 
a  principal,  riskless  principal,  or  agent; 

(G)  If  known,  a  designated  symbol 
denoting  whether  the  transaction,  from 
the  perspective  of  the  Non-Reporting 
Member,  is  a  principal,  riskless 
principal,  or  agent; 

(H)  For  any  transaction  in  an  order  for 
which  a  member  has  recording  and 
reporting  obligations  under  NASD  Rules 
6954  and  6955,  the  trade  report  must 
include: 

(i)  An  order  identifier,  meeting  such 
parameters  as  may  be  prescribed  by  the 
NASD,  assigned  to  the  order  that 
uniquely  identifies  the  order  for  the  date 
it  was  received  (see  Rule  6954(b)(1)); 

(ii)  The  time  of  execution.  This 
information  must  be  reported  regardless 
of  the  period  of  time  between  execution 
of  the  trade  and  the  NASD  report. 

(I)  Execution  time  for  any  transaction 
not  reported  within  90  seconds  of 
execution; 

(J)  The  market  participant  identifier  of 
the  Reporting  Member  and  the  Non- 
Reporting  Member; 

(K)  Reporting  Member  clearing  broken 

(L)  Reporting  Member  Executing 
Broker  in  case  of  a  "give  up:" 

(M)  Non-Reporting  Member  Executing 
Broker; 

(N)  Non-Reporting  Member 
introducing  broker  in  case  of  a  "give 
up; 

(O)  Non-Reporting  Member  clearing 
broker; 
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(P)  A  designated  symbol  denoting 
whether  the  tmde  report  should  be 
published; 

(Q)  A  designated  symbol  denoting 
whether  the  tmde  report  should  be 
compared  in  TRACS; 

(R)  If  the  contra  side  to  the  trade 
report  is  a  customer  of  the  Reporting 
Member,  the  Reporting  Member  shall 
denote  that  the  trade  is  an  internalized 
trade  with  the  designated  symbol; 

(S)  If  the  contra  side  to  the  trade 
report  is  a  Non-NASD  member,  the 
Reporting  Member  shall  indicate  with 
the  designated  symbol  that  the  contra 
side  is  a  non-member. 

(Tj  For  two  party  trade  reports 
submitted  pursuant  to  an  Automated 
Give  Up  ("AGU")  arrangement  or  a 
Qualified  Service  Representative 
("QSR")  Agreement,  disclosure  of  the 
information  set  forth  in  subparagraphs 
(e)  (2)  (E)  and  (G)  is  mandatory. 

If)  Information  To  Be  Reported — Three 
Party  Trade  Reports 

(1)A  three  party  trade  report  is  a 
single  last  sale  trade  report  that  denotes 
one  Reporting  Member  and  two  contra 
parties.  The  Reporting  Member  is 
denoted  as  the  MMID  side  of  the  trade 
report  and  the  two  non-reporting  sides 
are  denoted  as  the  OEID  side  of  the 
trade  report.  In  a  three  party  report,  the 
Reporting  Member  is  the  buyer  to  one 
OEID  and  the  seller  to  the  other  OEID. 
Registered  ECNs  shall  only  submit  three 
party  trade  reports.  Riskless  principal 
trades  may  be  submitted  by  reporting 
members  as  three  party  trade  reports. 

(2)  Each  Three  Party  Trade  Report 
Submitted  by  a  Reporting  Member  shall 
contain  the  following  information: 

Transaction  Information 

(A)  Securify  Identification  Symbol 
(SEOD): 

(B)  Number  of  shares  or  bonds; 

(C)  Price  of  the  transaction  as 
required  by  paragraph  (h)  below; 

(D)  Execution  time  for  any  transaction 
not  reported  within  90  seconds  of 
execution; 

(E)  The  ma^et  participant  identifier 
of  the  Reporting  Member  and  the  two 
Non-Reporting  Members; 

(F)  A  designated  symbol  denoting 
whether  the  trade  should  be  published; 

(G)  For  any  transaction  in  an  order  for 
which  a  member  has  recording  and 
reporting  obligations  under  NASD  Rules 
6954  arid  6955,  the  trade  report  must 
include:^ 

(i)  An  'order  identifier,  meeting  such 
parameters  as  may  be  prescribed  by  the 
NASD,  assigned  to  the  order  that 
uiuquely  identifies  the  order  for  the  date 
it  was  received  (see  Rule  e95^(b)(l)). 
This  order  number  must  associate  both 


the  buy  side  and  sell  side  OATS 
Execution  Reports  to  the  TRACS  report; 

(ii)  The  time  of  execution.  This 
information  must  be  reported  regardless 
of  the  period  of  time  between  execution 
of  the  trade  and  the  NASD  report. 

MMID  Side 

(H)  All  three  party  trade  reports  from 
ECNs  must  be  marked  as  agency  cross 
transactions; 

(I)  All  three  party  trade  reports  from 
Non-ECNs  must  be  denoted  as  riskless 
principal  trade  reports  and  shall 
include  a  designated  symbol  denoting 
whether  the  trade  between  the  non-ECN 
and  the  buy-side  OEID  is  a  sell,  sell 
short,  or  sell  short  exempt  transaction; 

(J)  Reporting  Member  clearing  broker; 

(K)  Reporting  Member  Executing 
Broker  in  the  case  of  a  "give  up"; 

Buy  Side  OEID 

(L)  Buy  Side  OEID  executing  broker; 

(M)  Buy  Side  OEID  introducing  broker 
in  case  of  a  "give  up"; 

(N)  Buy  Side  OEID  clearing  broker; 

(O)  If  known,  a  designated  symbol 
denoting  whether  the  trade,  from  the 
Buy  Side  OEID's  perspective,  is  as 
principal,  riskless  principal,  or  agent; 

(P)  If  the  Buy  Side  OEID  is  a  customer 
of  the  Reporting  Member,  the  Reporting 
Member  shall  denote  that  the  trade  is  an 
internalized  trade  with  the  designated 
symbol; 

(Q)  If  the  Buy  Side  OEID  is  a  non- 
NASD  member,  the  Reporting  Member 
shall  indicate  with  the  designated 
symbol  that  the  buy  side  OEID  is  a  non- 
member; 

(R)  A  designated  symbol  denoting 
whether  the  trade  between  the  MMID 
and  the  Buy  Side  OEID  shall  be 
compared  in  TRACS; 

Sell  Side  OEID 

(S)  Sell  Side  OEID  executing  broker: 

(T)  Sell  Side  OEID  introducing  broker 
in  case  of  a  "give  up"; 

(U)  Sell  Side  OEID  clearing  broker; 

(V)  If  known,  a  designated  symbol 
denoting  whether  the  trade,  from  the 
Sell  Side  OEID's  perspective,  is  as 
principal,  riskless  principal,  or  agent; 

(W)  If  known,  a  symbol  denoting 
whether  the  trade,  from  the  Sell  Side 
OEID's  perspective,  is  a  sell,  sell  short, 
or  sell  short  exempt  transaction; 

(X)  If  the  Sell  Side  OEID  is  a  customer 
of  the  Reporting  Member,  the  Reporting 
Member  shall  denote  that  the  trade  is  an 
internalized  trade  with  the  designated 
symbol; 

(Y)  If  the  Sell  Side  OEID  is  a  non- 
NASD  Member,  the  Reporting  Member 
shall  indicate  with  the  designated 
symbol  that  the  buy  side  OEID  is  a  non- 
member; 


(Z)  A  designated  symbol  denoting 
whether  the  trade  between  the  MMID 
and  the  Sell  Side  OEID  shall  be 
compared  in  TRACS; 

(AA)  If  the  transactions  between  the 
Buy  Side  OEID  and  the  Reporting 
Member  is  reported  pursuant  to  an  AGU 
arrangement  or  a  QSR  agreement, 
disclosure  of  the  information  set  forth  in 
subparagraph  (f)  (2)  (O)  is  mandatory; 
and 

(BB)  If  the  transaction  between  the 
Sell  Side  OEID  and  the  Reporting 
Member  is  reported  pursuant  to  an  AGU 
arrangement  or  a  QSR  agreement, 
disclosure  of  the  information  set  forth  in 
subparagraphs  (f)  (2)  (V)  and  (W)  is 
mandatory. 


(g)  Trade  Report  Modifiers 

(1)  Reporting  Members  shall  append 
the  following  trade  report  modifiers  to  a 
last  sale  report  if  applicable: 

(A)  .SLD,  if  the  trade  is  executed 
during  normal  market  hours  and  it  is 
reported  later  than  90  seconds  after 
execution; 

(B)  .PRP,  if  the  trade  reflects  a  price 
different  from  the  current  market  when 
the  execution  is  based  on  a  prior 
reference  point  in  time  during  normal 
market  hours,  which  time  shall  be 
denoted  in  the  trade  report; 

(C)  .B,  if  the  trade  is  executed  during 
market  hours  and  is  an  aggregation  of 
transaction  reports  meeting  the 
conditions  set  forth  in  paragraph  (h) 
below; 

(D)  .SB.  if  the  trade  is  executed  during 
madcet  hours  and  is  a  .B  trade  that  is 
reported  later  than  90  seconds  after 

IE)  .SNN,  if  the  trade  is  a  Seller's 
Option  Trade,  .NN  denotes  the  number 
of  days  for  delivery; 

(F)  .C,  if  the  trade  is  a  Cash  Trade; 

(G)  .ND,  if  the  trade  is  a  Next  Day 
Trade; 

(H)  .  W,  if  the  trade  occurs  at  a  price 
based  on  an  average  weighting  or 
another  special  pricing  formula; 

(1)  .T,  if  the  trade  is  executed  outside 
of  normal  market  hours; 

if)  .O,  if  the  trade  is  priced  beyond 
certain  price  validation  parameters  as 
established  by  the  NASD;  and 

(K)  Any  other  trade  report  modifier 
approved  for  use  by  the  Securities  and 
Exchange  Commission. 

(2)  It  will  be  a  violation  of  this  Rule 
for  a  Reporting  Member  to  fail  to 
append  a  required  trade  modifier  or  to 
append  a  modifier  that  is  not  required. 

(3)  A  Reporting  Member  shall  not 
append  a  .O  modifier  to  a  trade  report 
unless  the  trade  price  is  beyond  certain 
price  validation  parameters  as 
established  by  the  NASD. 

(4)  The  Association  seeks  to 
emphasize  the  obligations  of  members 


Federal  Register /Vol.  67,  No.  2 /Thursday,  January  3,  2002 /Notices 


413 


to  report  securities  transactions  within 
90  seconds  after  execution.  All 
reportable  transactions  not  reported 
within  90  seconds  after  execution  shall 
be  reported  as  late,  and  the  Association 
routinely  monitors  members ' 
compliance  with  the  90  second 
requirement.  If  the  Association  finds  a 
pattern  or  practice  of  unexcused  late 
reporting,  that  is,  repeated  reports  of 
executions  after  90  seconds  without 
reasonable  justification  or  exceptional 
circumstances,  the  member  may  be 
found  to  be  in  violation  of  Rule  2110. 
Exceptional  circumstances  will  be 
determined  on  a  case  by  case  basis  and 
may  include  instances  of  system  failure 
by  a  member  or  service  bureau,  or 
unusual  market  conditions,  such  as 
extreme  volatility  in  a  security,  or  in  the 
market  as  a  whole.  Timely  reporting  of 
all  transactions  is  necessary  and 
appropriate  for  the  fair  and  orderly 
operation  of  the  Association's 
marketplace,  and  the  Association  will 
view  noncompliance  as  a  rule  violation. 

(h)  Procedures  for  Reporting  Price  and 
Volume 

(1)  Members  that  are  required  to 
report  transactions  pursuant  to 
paragraph  (d)  above  shall  transmit  last 
sale  reports  in  the  following  maimer: 

(A)  For  agpncy  hxjnsactions,  report  the 
number  of  shares  (or  bonds)  and  the 
price  excluding  the  commission 
charged. 

Example: 

SELL  as  agent  100  shares  at  40  less  a 
conunission  of  $12.50; 
REPORT  100  shares  at  40, 

(B)  For  dual  agency  transactions, 
report  the  number  of  shares  (or  bonds) 
only  once,  and  report  the  price 
excluding  the  corrunission  charged. 

Example: 

SELL  as  agent  1 00  shares  at  40  less  a 
commission  of  $12.50; 

BUY  as  agent. 100  shares  at  40  plus  a 
conunission  of  $12.50; 

REPORT  100  shares  at  40. 

(C)  (i)  For  principal  transactions, 
except  as  provided  below,  report  each 
purchase  and  sale  transaction 
separately  and  report  the  number  of 
shares  (or  bonds)  and  the  price.  For  . 
principal  transactions  that  are  executed 
at  a  price  that  includes  a  mark-up, 
mark-down  or  service  charge,  the  price 
reported  shall  exclude  the  maik-up, 
mark-down  or  service  charge.  Such 
reported  price  shall  be  reasonably 
related  to  the  prevailing  market,  taking 
into  consideration  all  relevant 
circumstances  including,  but  not  limited 
to,  market  conditions  with  respect  to  the 
security,  the  number  of  shares  (or 
bonds)  involved  in  the  transaction,  the 
published  bids  and  offers  with  size  at 


the  time  of  the  execution  (including  the 
reporting  firm's  own  quotation),  the  cost 
of  execution  and  the  expenses  involved 
in  clearing  the  transaction. 

Example: 

BUY  as  principal  100  shares  from 
another  member  at  40  (no  mark-down 
included); 

REPORT  1 00  shares  at  40. 

Example: 

BUY  as  principal  1 00  shares  from  a 
customer  at  39.85  which  includes  a  .15 
mark-down  from  prevailing  Market  at 
40; 

REPORT  1 00  shares  at  40. 

Example: 

SELL  as  principal  100  shares  to  a 
customer  at  40.15,  which  includes  a  .15 
mark-up  from  the  prevailing  market  of 
40; 

REPORT  100  shares  at  40. 

Example: 

BUY  as  principal  10,000  shares  fiom 
a  customer  at  39.75,  which  includes  a 
.25  mark-down  or  service  charge  from 
the  prevailing  market  of  40; 

REPORT  10,000  shares  at  40. 

(ii)  Exception:  A  "riskless"  principal 
transaction  in  which  a  member  after 
having  received  an  order  to  buy  a 
security,  purchases  the  security  as 
principal  at  the  same  price  to  satisfy  the 
order  to  buy  or,  after  having  received  an 
order  to  sell,  sells  the  security  as 
principal  at  the  scone  price  to  satisfy  the 
order  to  sell,  shall  be  reported  as  one 
three  party  transaction,  excluding  the 
mark-up  or  mark-down,  commission- 
equivalent,  or  other  fee.  Alternatively,  a 
member  may  report  a  riskless  principal 
transaction  by  submitting  the  following 
reporUs)  to  the  NASD: 

a.  The  member  with  the  obligation  to 
report  the  transaction  pursuant  to 
paragraph  (d)  above  must  submit  a  last 
sale  report  for  the  initial  leg  of  the 
transaction. 

b.  Regardless  of  whether  a  member 
has  a  reporting  obligation  pursuant  to 
paragraph  (d)  above,  the  firm  must 
submit,  for  the  offsetting  "riskless" 
portion  of  the  transaction,  either: 

1.  a  clearing-only  report  with  a 
capacity  indicator  of  "riskless 
principal, "  if  a  clearing  report  is 
necessary  to  clear  the  transaction;  or 

2.  a  non-tape,  non-clearing  report 
with  a  capacity  indicator  of  "riskless 
principal,  "ifa  clearing  report  is  not 
necessary  to  clear  the  transaction. 

Example: 

SELL  as  a  principal  100  shares  to 
another  member  at  40  to  fill  an  existing 
order; 

BUY  as  principal  100  shares  from  a 
customer  at  40  minus  a  mark-down  of 
$12.50; 

REPORT  100  shares  at  40  by 
submitting  to  the  NASD  either  a  single 


trade  report  marked  with  a  "riskless 
principal"  capacity  indicator  or  by 
submitting  the  following  reports: 

3.  where  required  by  this  Rule,  a  tape 
report  marked  with  a  "principal" 
capacity  indicator;  and 

4.  either  a  non-tape,  non-clearing 
report  or  a  clearing-only  report  marked 
with  a  "riskless  principal"  capacity 
indicator. 

(D)  For  transactions  that  are  executed 
at  a  price  different  from  the  current 
market  when  the  execution  is  based  on 
a  prior  reference  point  in  time,  members 
shall  append  to  the  transaction  report  a 
trade  report  modifier  designated  by 
NASD  and  shall  include  in  the 
transaction  report  the  prior  reference 
time. 

Example: 

At  9:45  a.m.,  a  member  discovers  that 
a  customer's  order  to  BUY  100  shares  at 
the  opening  price  has  not  been 
executed.  The  member  executes  the 
customer's  order  at  9:45  a.m.  at  the 
opening  price  (40).  Current  market  is  41. 

REPORT  100  shares  at  40  and  append 
the  .PRP  modifier  with  the  time  9:30. 

(i)  Aggregation  of  Transaction  Reports 

(1)  Under  the  following  conditions, 
individual  executions  of  orders  in  a 
security  at  the  same  price  may  be 
aggregated,  for  transaction  reporting 
purposes,  into  a  single  transaction 
report.  Individual  transactions  in 
convertible  debt  securities  cannot  be 
aggregated  pursuant  to  this  paragraph. 

(A)  Orders  received  prior  to  the 
opening  of  the  reporting  member's 
market  in  the  security  and 
simultaneously  executed  at  the  opening. 
Also,  orders  received  during  a  trading  or 
quotation  halt  in  the  security  and 
executed  simultaneously  when  trading 
or  quotations  resume.  In  no  event  s/iaXi 
a  member  delay  its  opening  or 
resumption  of  quotations  for  the 
purpose  of  aggregating  transactions. 

Example: 

A  firm  receives,  prior  to  its  market 
opening,  several  market  orders  to  sell 
which  total  10,000  shares.  All  such 
orders  are  simultaneously  executed  at 
the  opening  at  a  reported  price  of  40. 

REPORTlO,000  shares  at  40. 

(B)  Simultaneous  executions  by  the 
member  of  customer  transactions  at  the 
same  price,  e.g.,  a  number  of  limit 
orders  being  executed  at  the  same  time 
when  a  limit  price  has  been  reached. 

Example: 

A  firm  has  several  customer  limit 
orders  to  sell  which  total  10,600  shares 
at  a  limit  price  of  40.  That  price  is 
reached  and  all  such  orders  are 
executed  simultaneously. 

REPORT  10.000  shares  at  40. 

(C)  Orders  relayed  to  the  trading 
department  of  the  reporting  member  for 
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simultaneous  execution  at  the  same 
price.  I 

Example: 

A  firm  purchases  a  block  of  50,000 
shares  from  an  institution  at  a  reported 
price  of  40. 

REPORT  50,000  at  40. 

Subsequentiy,  one  of  the  firm's 
branch  offices  transmits  to  the  firm's 
trading  department  for  execution 
customer  buy  orders  in  the  security 
totaling  12,500  shares  at  a  reported 
price  t^  40. 

REPORT  12.500  at  40. 

Subsequentiy,  another  branch  office 
transmits  to  the  firm's  trading 
department  for  execution  customer  buy 
orders  totaling  15,000  shares  in  the 
security  at  a  reported  price  of  40. 

REPORT  15,000  at  40. 

Example: 

Due  to  a  major  change  in  maiHcet 
conditions,  a  firm's  trading  department 
receives  from  a  branch  office  for 
execution  customer  market  orders  to  sell 
totaling  10,000  shares.  All  are  executed 
at  a  reported  price  of  40. 

REPORT  10.000  at  40.     i 

(D)  Orders  received  or  initiated  by  the 
reporting  member  that  are  impractical 
to  report  individually  and  are  executed 
at  the  same  price  within  60  seconds  of 
execution  of  the  initial  transaction; 
provided  however,  that  no  individual 
order  of  1 0.000  shares  or  more  may  be 
aggregated  in  a  transaction  report  and 
that  the  aggregated  transaction  report 
shall  be  made  within  90  seconds  of  the 
initial  execution  reported  therein. 
Furthermore,  it  is  not  permissible  for  a 
member  to  vnthhold  reporting  a  trade  in 
anticipation  of  aggregating  the 
transaction  with  other  transactions.  The 
limitation  on  agffregating  individual 
orders  of  10,000  shares  or  more  for  a 
particular  security  shall  not  apply  on 
the  first  day  of  secondary  market 
trading  of  an  IPO  for  that  security. 

Examples: 

A  reporting  member  receives  and 
executes  the  following  orders  at  the 
following  times  and  desires  to  aggregate 
reports  to  the  maximum  extent 
permitted  under  this  Rule. 


First  Example 

1 1 :01  KH)    500  shares  at  40 
1 1 .02 :0S    500  shares  at  40 
1 1  m  :1 0    9.000  shares  at  40 
1 1  Ml  .15    500  shares  at  40 

REPORT  10,500  shares  at  40  within 
runetyseconds  of  11:01. 

Second  Example  \ 

limiX)    100  shares  at  40 
lim:10    11,000  shares  at  40 
11:01:30    300  shares  at  40 

REPORT  400  shares  within  ninety 
seconds  of  IIM  and  11,000  shares 


within  ninety  seconds  of  11  .-01 :10 
(individual  transactions  of  10,000 
shares  or  more  must  be  reported 
separately). 

Third  Example 

1 1 :01  .-00  1 00  shares  at  40 
1 1 .01 :1 5  500  shares  at  40 
1 1 .01 .30  200  shares  at  40 
1 1 :02:30    400  shares  at  40 

REPORT  800  shares  at  40  within 
ninety  seconds  of  11 :01  and  400  shares 
at  40  within  ninety  seconds  of  11 :02:30 
(the  last  trade  is  not  within  sixty 
seconds  of  the  first  and  must,  Uierefore, 
be  reported  separately). 

(2)  The  reporting  member  shall 
identify  aggregated  transaction  reports 
and  order  tickets  of  aggregated  trades  in 
a  marmer  directed  by  Nasdaq. 

(j)  Reporting  Transactions  on  Form  T 

All  Reporting  NASD  Members 
required  (or  that  elect)  to  report 
transactions  to  the  NASD  shall  report, 
as  soon  as  practicable  to  NASD 
Regulation's  Market  Regulation 
Department  on  Form  T,  last  sale  reports 
of  transactions  in  designated  securities 
for  which  electronic  submission  into  the 
NASD  is  not  possible  (e.g.,  the  ticker 
symbol  for  the  security  is  no  longer 
available,  a  market  participaiit 
identifier  is  no  longer  active,  or  the 
NASD  will  not  accept  the  date  of 
execution  because  the  NASD 
Alternative  Display  Facility  was  closed 
on  that  date).  Transactions  that  can  be 
reported  into  the  NASD,  whether  on 
trade  date  or  on  a  subsequent  date  on 
an  "as  of  basis  (T+N),  shall  not  be 
reported  on  Form  T. 

(k)  Trade  Tickets 

All  trade  tickets  for  transactions  in 
Nasdaq  securities  shall  be  time-stamped 
at  the  time  of  execution. 

(1)  Special  Trade  Indicator 

A  Reporting  Member  shall  append  the 
designated  symbol  for  special  trades, 
step  out  trades,  reversals,  and  as-of 
trades. 

(m)  Clearing  Indicators 

A  Reporting  Member  shall  use  a 
designated  symbol  to  denote  whether 
the  trade  is  to  be:  (i)  compared  in 
TRACS:  (ii)  not  compared  in  TRACS; 
(Hi)  compared  in  TRACS  pursuant  to  an 
Automatic  Give  Up  Agreement 
("AGU");  or  (iv)  not  compared  in 
TRACS,  but  locked  in  pursuant  to  a 
Qualified  Service  Representation 
Agreement  ("QSR"). 

(n)  Transactions  Not  To  Be  Reported  To 
NASD 

The  following  types  oftransactiorts 
effected  by  NA^D  members  otherwise 


than  on  an  exchange  shall  not  be 
reported  to  TRACS  for  publication: 

(1)  Odd-lot  transactions: 

(2)  transactions  that  are  part  of  a 
primary  distribution  by  an  issuer  or  of- 
a  registered  secondary  distribution 
(other  than  "shelf  distributions")  or  of 
an  uruegistered  secondary  distribution; 

(3)  transactions  made  in  reliance  on 
Section  4(2)  of  the  Securities  Act  of 
1933; 

(4)  transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security  (e.g..  to  enable 
the  seller  to  make  a  gift); 

(5)  purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market. 

(o)  Dissemination  of  Transaction 
Reports  in  ConvertUile  Debt  Securities 

For  surveillance  purposes,  NASD  will 
collect  and  process  trade  reports  for  all 
transactions  in  convertible  debt 
securities  listed  on  Nasdaq  and  effected 
through  the  NASD  Alternative  Display 
Facility.  On  a  real-time  basis,  NASD  will 
disseminate  to  members  and  the  public 
tArough  NASD,  and  through  securities 
information  processors,  transactions  in 
convertible  debt  securities  reported  to  it 
equaling  99  bonds  or  less.  Selected 
NASD  Notices  to  Members:  83-1.  87-85, 
93-9,  93-25,  93-83,  94-71,  98-82.  99- 
65,  99-06. 


5000.  [OTHER  NASDAQ  AND  NASD 
MARKETS]  TRADING  OTHERWISE 
THAN  ON  AN  EXCHANGE 

[5100.  NASDAQ  INTERNATIONAL 
SERVKZ  RULES) 

[5101.  Applicdnlity] 

[(a)  These  Rules  shall  be  known  as  the 
"International  Rules"  and  govern 
operation  of  the  Nasdaq  International 
Service  ("Nasdaq  International"  or 
"Service"),  as  well  as  the  obligations, 
access  to  and  use  of  the  Service  by  the 
fbUowing  parties:  broker/dealers 
admitted  to  membership  in  the 
Assocnation  (collectively,  "Association 
members");  associated  persons  of  such 
Association  members;  and  any  non- 
member  broker/dealer  having  the  status 
of  an  approved  affiliate.  Unless 
otherwise  indicated,  the  requirements  of 
the  International  Rules  are  in  addition 
to  those  contained  in  the  By-Laws  and 
other  Rules  of  the  Association.] 

[(b)  Rules  5106. 5108, 5109.  and  5112 
of  the  International  Rules  establish 
requirements  that  apply  exclusively  to 
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participation  in  the  Service  during  the 
Eiiropean  Session.  As  such,  these 
provisions  of  the  International  Rules 
supersede  the  Rule  2870, 4640, 6300 
and  6600  Series:  and  Rules  6410,  6420 
and  6450.  Non-compliance  with  any 
applicable  requirement  will  subject  the 
Association  member  and/or  its 
associated  person(s)  to  regulatory  action 
under  the  Association's  Code  of 
Procedure,  the  Rule  9000  Series.] 

[(c)  Unless  otherwise  indicated  within 
a  particular  provision  of  the 
International  Rules,  all  procediues, 
requirements,  and  prohibitions  shall 
apply  with  equal  force  to  Association 
members,  their  associated  persons,  and 
approved  affiliates  that  participate  in 
the  Service.) 

[5102.  Definitions] 

[Unless  the  context  otherwise 
requires,  or  imless  defined  in  the 
International  Rules,  the  terms  used 
herein  shall  retain  their  present 
meanings  as  defined  in  the  By-Laws  and 
other  Rules  of  the  Association.) 

[(a)  "Approved  affiliate"  means  a 
broker/de^er  that  meets  all  of  the 
following  requirements:] 

[(1)  it  is  not  admitted  to  membership 
in  the  Association  or  any  registered 
national  securities  exchange;] 

[(2)  it  is  authorized  to  conduct 
securities  business  in  the  United 
Kingdom  in  accord  with  all  applicable 
provisions  of  the  Financial  Services  Act 
ofl986;] 

[(3)  it  controls,  is  controlled  by,  or  is 
under  common  control  with  an 
Association  member  (hereinafter 
referred  to  as  a  "control  relationship"); 
and] 

[(4)  it  has  been  approved  by  the 
Association  to  participate  as  a  Service 
market  maker,  in  an  agency  capacity,  on 
behalf  of  the  Association  member  with 
whom  it  has  a  control  relationship.] 

[(b)  "Domestic  Session"  refers  to  the 
market  session  operated  by  the 
Association  between  the  hours  of  9:30 
a.m.  and  4:00  p.m.  Eastern  Time  on  each 
U.S.  business  day.) 

1(c)  "European-only  market  maker" 
means  a  broker/dealer  that  is  registered 
with  the  Association  to  make  markets  in 
one  or  more  qualified  securities  in  the 
SERVICE,  but  is  not  registered  in  the 
same  securitylies)  for  p\uposes  of 
making  a  market  during  the  Domestic 
Session.] 

[(d)  European  Session  refers  to  the. 
market  session  supported  by  the  Service 
during  the  hours  specified  in  Rule 
5103.] 

[(e)  "International  market  maker" 
means  a  broker/dealer  that  is  registered 
with  the  Association  to  make  markets  in 
one  or  more  qualified  securities  in  the 


SERVICE  and  is  also  registered  with  the 
Association  to  make  markets  in  the 
same  security(ies)  during  the  Domestic 
Session.) 

[(f)  The  terms  "Nasdaq  International" 
and  "Service  refer  to  an  extension  of  the 
basic  automation  capabilities  that 
support  Association  members'  market 
making  in  the  Nasdaq  National  Market 
(NNM),  and  exchange-listed  securities 
to  the  business  hours  fixed  by  Rule 
5103.) 

{(g)  "Non-NNM  secmity"  means  every 
qualified  seciuity  in  the  subset  defined 
by  Rule  5104(b).] 

[(h)  Qualified  seciuity"  means  any 
seciuity  that  satisfies  the  requirements 
contained  in  Rule  5104.) 

[(i)  "Service  market  maker"  includes 
any  Association  member  that  is 
registered  as  a  Eiuopean-only  or 
International  market  maker  in  one  or 
more  qualified  securities,  and  any 
approved  affiliate  registered  as  a 
European-only  market  maker  in  one  or 
more  qualified  securities.] 

[5103.  Normal  Business  Hours] 

[The  Nasdaq  International  market 
session  (hereinafter  referred  to  as  the 
"European  Session")  will  run  firom  3:30  . 
a.m.  to  9:00  a.m.  Eastern  Time  on  each 
business  day  in  the  U.S.;  pre-opening 
procedures  will  commence  at  2:30  a.m. 
Eastern  Time.  Appropriate  adjustments 
will  be  made  in  the  event  that  the  U.S. 
and  the  U.K.  move  to  (or  from)  daylight- 
saving  time  on  different  dates.  All  times 
referenced  in  the  International  Rules 
relate  to  the  Eastern  Time  zone  of  the 
U.S.] 

[5104.  Qualified  Securities] 

[The  Association  deems  the  following 
classes  of  securities  qualified  for 
inclusion  in  Nasdaq  International:] 

[(a)  any  Nasdaq  security  that  is 
designated  an  NNM  seciuity;] 

[(b)  any  non-Canadian,  foreign 
security  or  ADR  that  is  included  in 
Nasdaq  but  not  designated  an  NNM 
security;  and] 

[(c)  any  equity  secmity  that  is  listed 
on  a  registered  national  securities 
exchange.) 

[Inclusion  of  a  qualified  security  in 
Nasdaq  International  requires  a  mari^et 
malHng  commitment  by  one  or  more 
broker/dealers  that  participate  as 
Service  market  makers.] 

(5105.  Aooeas] 

[(a)  Access  to  the  marirat  making 
nubilities  provided  by  Nasdaq 
International  is  restricted  to  broker/ 
dealers  that  are  either  Assodatioli 
members  or  approved  affiliates  and  that 
have  all  equipment  and  communication 
lines  q>ecified  by  the  Association  for 


receipt  of  Nasdaq  Workstation  Service. 
Additionally,  Association  members  that 
participate  as  Service  market  makers, 
either  directly  or  through  the  agency  of 
an  approved  affiliate,  must  satisfy  the 
same  financial  and  operational 
requirements  applicable  to  market 
makers  in  Nasdaq  securities  and/or 
exchange-listed  securities  traded  off- 
board  during  the  Domestic  Session.] 

[(b)  Association  members  that  utilize 
Nasdaq  Workstation  units  to  receive 
Level  2  Nasdaq  Service  during  the 
Domestic  Session  can  also  receive  real- 
time quotation  information  entered  by 
Service  market  makers.  Similar  access 
terms  will  be  provided  to  non-member, 
Level  2  subscribers  utilizing  Nasdaq 
Workstation  units.] 

[5106.  Requirements  Applicable  to 
Market  Makers] 

[(a)  Service  Market  Maker] 

[Association  members  and  approved 
affiliates  can  function  as  Service  market 
makers  by  registering  with  the 
Association  in  one  or  more  qualified 
securities.  Two  classifications  of  maiiiet 
makers  are  authorized:  (1)  European- 
only  and  (2)  International.  Association 
members  can  register  in  either  capacity 
in  any  qualified  security;  approved 
affiliates  are  limited  to  European-only 
registration.  At  the  time  of  registration, 
a  Service  market  maker  must  select  one 
of  the  following  time  periods  to  define 
its  daily  market  making  commitment,  on 
a  security-by-security  basis:  3:30  a.m.  to 
9:00  a.m.K5:30  a.m.  to  9:00  a.m.,  and 
7:30  a.m.  to  9:00  a.m.  Every  Service 
market  maker  must  fulfill  the  market 
making  obligations  specified  below  in 
each  of  its  registered  securities  while 
participating  in  the  European  Session. 
Based  on  experience  gained  with 
Service  market  makers'  use  of  the 
multiple  openings,  the  Association  may 
determine  to  alter  the  specified  times  by 
up  to  one  hour  or  to  eliminate  an 
opening  altogether.] 

[(b)  Market  Maker  Obligatioiis] 

[The  following  requirements  and 
procedures  govern  a  broker/dealer's 
participation  in  Nasdaq  International  as 
a  Service  market  maker.] 

[(1)  Registration] 

[(A)  Quotations  and  quotation  size 
may  be  entered  into  the  Service  only  by 
a  Service  market  maker.] 

[(B)  To  function  as  a  Service  market 
maker,  an  Association  member  must 
initially  obtain  registration  as  a 
European-only  or  International  market 
maker  by  filing  an  appUcation  with  the 
Association.  Ine  application  shall 
certify  the  Association  member's  good 
standing  with  the  Association, 
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demonstrate  compliance  with  the  net 
capital  and  other  financial 
responsibility  provisions  of  the  Act  and 
the  rules  thereimder,  and  specify  the 
qualified  security(ies)  in  which  the 
member  is  seeking  to  register  as  a 
Eiut)pean-only  or  International  market 
maker.  Initial  registration  as  a  Service 
market  maker  shall  become  effective 
upon  the  member's  receipt  of  the 
Association's  notice  approving  such 
registration.] 

T(C)  For  an  approved  affiliate  to 
function  as  a  Service  market  maker,  it 
must  initially  obtain  registration  as  a 
European-only  market  maker  by  filing 
an  application  with  the  Association. 
Such  application  must  be  co-signed  by 
a  registered  principal  of  the  Association 
member  for  whom  the  approved  affiliate 
will  act  as  agent.  The  application  shall 
certify  the  following:  the  Association 
member's  good  standing  with  the 
Association;  the  approved  affiliate's 
authorization  to  conduct  seciirities 
business  in  the  United  Kingdom  in 
accord  with  aU  applicable  provisions  of 
the  Financial  Sendees  Act  of  1986;  and 
the  Association  member's  ability  to 
comply  and  its  assiunption  of 
compliance  with  the  net  capital  and 
other  financial  responsibility 
requirements  of  the  Act  and  the  rules 
thereimder  in  respect  of  the  approved 
affiUate's  market  making  in  the  Service 
as  agent  for  the  Association  member. 
The  application  shall  also  specify  the 
qualified  seciuity(ies)  in  which  the 
approved  affiliate  is  seeking  to  register 
as  a  Eiut>pean-only  market  maker.  Initial 
registration  as  a  Service  market  maker 
shall  become  effective  upon  the 
approved  affiliate's  receipt  of  the 
Association's  notice  approving  such 
registration.] 

[(D)  A  Service  market  maker  may 
become  registered  in  a  newly  qualified 
security  by  telephoning  Market 
Operations.  If  registration  is  requested 
within  five  (5)  biisiness  days  after  the 
issue  becomes  quahfied,  r^stration 
shall  take  effiect  at  the  time  the  request 
is  entered.] 

[(E)  A  Service  market  maker  may 
register  in  additional  qualified  securities 
by  entering  a  registration  request  via  its 
Nasdaq  Workstation  unit  authorized  for 
receipt  of  the  Service.  If  registration  is 
requested  respecting  a  security  that  has 
been  a  qualified  seciirity  fat  more  than 
five  (5)  days,  and  the  requirements  of 
either  subparagraph  (B)  or  (C)  above  are 
satisfied,  registration  shall  take  effect  on 
the  day  after  the  registration  request  is 
entered.] 

[(F)  Registration  in  a  qualified 
security  shall  be  terminated  by  the 
Association  if  the  Service  market  maker 
fails  to  enter  quotatitMis  in  that  security 


enter  its  quotations,  the  Association 
may  suspend  the  market  maker's 
quotations  in  one  or  all  of  the  qualified 
securities  in  which  it  is  registered.] 

[(D)  If  a  Service  market  maker's  ability 
to  enter  or  update  quotations  is 
impaired,  the  market  maker  shall 
immediately  contact  Market  Operations 
to  request  the  withdrawal  of  its 
quotations.]  [(E)  If  a  Service  market 
maker's  ability  to  enter  or  update 
quotations  is  impaired  and  it  elects  to 
remain  in  the  Service,  the  market  maker 
shall  execute  an  offier  to  buy  or  sell 
received  from  another  Association 
member  or  approved  affiliate  at  its 
quotations  as  disseminated  through  the 
Service.] 

[(F)  A  Service  market  maker  should 
refirain  from  entering  quotations  into  the 
Service  that  exceed  the  guidelines  for 
maximmn  allowable  spreads  set  forth 
below:] 


Maximum 

allowable 

spread 


within  five  (5)  business  days  after  its 
registration  in  that  security  first  became 
effective.] 

((2)  Normal  Business  Hoius] 

[Service  market  makers  must  be  open 
for  business,  on  each  U.S.  business  day, 
diuing  the  time  periods  established  by 
their  registration  in  one  or  more 
qualified  securities.  By  virtue  of  the 
multiple  openings  featujre,  a  Service 
market  maker  would  have  the 
flexibility,  for  example,  to  register  and 
quote  markets  in  some  secmities  during 
tiie  5:30  a.m.  to  9:00  a.m.  segment  and 
others  during  the  7:30  a.m.  to  9:00  a.m. 
segment.  This  flexibility  is  equally 
available  to  Association  members  and 
approved  affiliates  that  participate  as 
Service  market  makers.  Appropriate 
adjustments  will  be  made  in  the  event 
that  the  U.S.  and  U.K.  move  to  (or  from) 
daylight  savings  time  on  different 
dates.] 

[(3)  Character  of  Quotations]  SPREAD  GUIDELINES 

[(A)  For  each  security  in  which  an  

Association  member  has  registered  as  a 

Service  market  maker,  it  shall  be  willing  Average  spread 

to  buy  and  sell  such  security  for  its  own  

account  on  a  continuous  basis  and  shall  , ,      j^^ 

toter  and  maintain  two-sided  quotations  y^ 

in  the  Service  during  the  hoius  % 

specified  above  in  subparagraph  (2),  ^^ 

above,  subject  to  the  procedures  for  % 

excused  withdrawal  set  forth  in  % 

subparagraph  (4)  below.  An  approved  % 

affiliate  registered  as  a  Service  market  ^  -• •• 

maker  shall  assiune  identical  obligations  |^^ " 

in  each  of  its  registered  securities.  \.-^ 

Purchases  and  sales  effected  to  fulfill  ^y^ 

those  obligations  shall  be  deemed  to  be  -)% 

made  for  the  account  of  the  Association  1% 

member  on  whose  behalf  the  approved  l% _ 

affiliate  acts  as  agent.]  2 

[(B)  A  Service  market  maker  that  2^^ 

receives  an  offer  to  buy  or  sell  from  2y4 

another  Association  member  or  ^ 

approved  affiliate  shall  execute  a  ?jf 

transaction  for  at  least  a  normal  xmit  of  2% 

trading  at  its  displayed  quotations  as  2%  "!!.'!!!!!!!!*!!!."!!!!!!!!! 

disseminated  through  the  Service  at  the  

time  of  receipt  of  any  such  offer,  ff  a  ,„  j    * .» ^^ 

Service  market  maker  disolavs  a  ^^°^  ^  average  spread  of  3  or  more, 

bervice  market  makerdisplays  a  ^   maximum  allowable  spread  is  125 

quotation  for  a  size  greater  than  a  .    r.i,  „j ^j,^ 

formal  unit  of  tradiS^  it  shall,  upon  f^^""'  °i*J«  J^^^ J  T     IZfl 

receipt  of  an  offer  to  buy  or  seU  fh,m  *"  ^he  next  highest  whole  number.] 
another  Association  member  or  [The  Association  regards  these  spread 

approved  affiliate,  execute  a  transaction  parameters  as  guidelines  rather  than 

at  least  at  the  size  displayed.]  absolute  requirements.  Nonetheless,  the 

[(C)  A  Service  market  maker  shall  Association  will  continuously  monitor 

enter  and  maintain  quotations  that  are  the  quotation  spreads  of  every  Service 

reasonably  related  to  the  prevailing  market  maker  and  consider  taking 

market.  If  it  appears  that  such  market  regulatory  action  upon  finding  a  pattern 

maker's  quotations  are  no  longer  of  excessive  spreads  disseminated 

reasonably  related  to  the  prevailing  during  European  Sessions.  A  pattern  of 

market,  the  Association  may  require  the  excessive  spreads  will  be  deemed  to 

firm  to  re-enter  its  quotations.  However,  exist  where  a  Service  market  maker 

if  l^at  Service  market  vc^iwt  fails  to  r»-  exceeds  the  applicable  guideline  on  five 
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or  more  occasions  in  the  same  qualified 
security  during  a  calendar  month  or 
exceeds  the  applicable  guideline 
respecting  at  least  10%  of  its  quotation 
updates  entered  into  the  Service  during 
a  calendar  month.] 

[(G)  A  Service  market  maker  shall  not, 
except  under  extraordinary 
circumstances,  enter  or  maintain 
quotations  in  the  Service  during  the 
European  Session  if:  the  bid  quotation 
entered  is  equal  to  or  greater  than  the 
asked  quotation  of  another  Service 
market  maker  displaying  quotations  in 
the  same  qualified  security;  or  the  asked 
quotation  is  equal  to  or  less  than  the  bid 
quotation  of  another  Service  market 
maker  displa)dng  quotations  in  the  same 
qualified  security.] 

[(H)  A  Service  market  maker  shall, 
prior  to  entering  a  quotation  that  locks 
or  crosses  another  quotation,  make 
reasonable  efforts  to  avoid  such  locked 
or  crossed  market  by  executing 
transactions  with  all  Service  market 
makers  whose  quotations  would  be 
locked  or  crossed.  A  Service  market 
maker  whose  quotations  are  causing  a 
locked  or  crossed  market  is  required  to 
execute  transactions  at  its  quotations  as 
displayed  through  the  Service  at  the 
time  of  receipt  of  any  order.] 

[(4)  Withdrawal  of  Quotations] 

[(A)  A  Service  market  maker  that 
wishes  to  withdraw  its  quotations  in  a 
qualified  security  shall  contact  Market ; 
Operations  to  obtain  excused 
withdrawal  status  prior  to  effecting 
withdrawal.  Excused  withdrawals  shall 
be  granted  by  Market  Operations  only 
upon  the  demonstration  of  the  existence 
of  one  of  the  circumstances  set  forth  in 
subparagraphs  (B)  and  (C)  below.] 

[(o)  Exciued  withdrawal  status  based 
on  physical  circumstances  beyond  the 
Service  market  maker's  control  may  be 
granted  for  up  to  five  (5)  business  days, 
unless  extended  by  Market  Operations. 
Excused  withdrawal  status  based  on 
demonstrated  legal  or  regidatory 
requirements,  supported  by  appropriate 
dociunentation  and  accompanied  by  a 
representation  that  the  condition 
necessitating  the  withdrawal  of 
quotations  is  not  permanent  in  nature, 
may.  upon  written  request,  be  granted 
for  not  more  than  sixty  (60)  days. 
Excused  withdrawal  status  based  on 
religious  holidays  or  national  holidays 
in  t^e  U.K.  may  be  granted  only  if  the 
request  is  received  by  the  Association 
five  (5)  business  days  in  advance  and  is 
approved  by  the  Association.  Excused 
withdrawal  status  based  on  vacation 
may  be  granted  only  if:  the  request  for 
wididrawal  is  received  by  the 
Association  twenty  (20)  business  days 
in  advance,  and  is  approved  by  the 


Association;  the  request  includes  a  list 
of  the  securities  for  which  withdrawal  is 
requested;  and  the  request  is  made  by  a 
Service  market  maker  with  three  (3)  or 
fewer  Nasdaq  Workstation  units 
authorized  for  market  making  in  the 
Service.  The  following  shall  not 
constitute  acceptable  reasons  for 
granting  excused  withdrawal  status: 
pending  news,  a  sudden  influx  of  orders 
or  price  changes,  or  the  desire  to  effect 
transactions  with  competitors.] 

[(C)  Excused  withdrawal  status  may 
be  granted  to  a  Service  market  maker 
that  fails  to  maintain  a  clearing 
arrangement  with  a  registered  clearing 
agency  or  with  another  party  that  is  a 
member  of  such  an  agency  and  is 
therefore  withdrawn  from  participation 
in  the  Association's  Automated 
Confirmation  Transaction  Service. 
However,  if  the  Association  finds  that 
the  Service  market  maker's  failure  to 
maintain  a  clearing  arrangement  is 
voluntary,  the  withdrawsd  of  quotations 
will  be  deemed  a  volimtary  termination 
pursuant  to  subparagraph  (5)  below.] 

[(5)  Voluntary  Termination  of 
Registration] 

[A  Service  market  maker  may 
voluntarily  terminate  its  registration  in 
a  quaUfied  security  by  withdrawing  its 
quotations  in  that  security  from  the 
Service.  A  market  maker  that 
voluntarily  terminates  its  registration  in 
a  quaUfied  security  may  re-register  to 
quote  that  security  in  the  Service  in 
accord  with  procedures  contained  in 
paragraph  (b)(1)(E)  above.  Nonetheless, 
if  an  International  market  maker 
volimtarily  terminates  both  the 
domestic  and  European  components  of 
its  registration  in  a  qualified  security 
that  is  included  in  Nasdaq  (qualified 
Nasdaq  security),  this  Association 
member  cannot  re-register  to  quote  that 
quaUfied  Nasdaq  security  during  the 
Domestic  Session  untU  twenty  (20) 
business  days  have  elapsed.  'This 
waiting  period  would  not  apply  where 
an  International  market  maker  in  a 
qualffied  Nasdaq  security  had 
terminated  the  European  component  of 
its  registration  but  maintained  the 
domestic  component] 

((6)  Stabilizing  Bidsl 

[(A)  A  Service  market  maker  may 
enter  a  stabiUzing  bid  in  the  Service  for 
a  qualified  Nasdaq  security,  which  bid 
wiU  be  identified  with  the  appropriate 
identifier  on  the  quotation  display.  Only 
one  market  maker  in  an  issue  may  enter 
a  stabilizing  bid.  A  stabiUzing  bid  wiU 
not  be  displayed  unless  one  market 
maker  in  addition  to  the  market  maker 
entering  the  stabilizing  bid  is  registered 


in  the  issue  and  enters  quotations 
during  the  European  Session.] 

[(B)  A  stabili^ng  bid,  a  pre-effiective 
stabilizing  bid,  or  a  penalty  bid  may  be 
entered  into  the  Service.  A  stabilizing 
bid  must  be  available  for  aU  freely 
tradeable  outstanding  securities  of  the 
same  class  being  offered.] 

[(C)  Notice  to  the  Association] 

[(i)  A  Service  market  maker  that 
wishes  to  enter  a  stabiUzing  bid  shall  so 
notify  Market  Operations  in  writing 
prior  to  the  first  day  on  which  the 
stabilizing  bid  is  to  appear  in  the 
Service.  The  notice  shall  include:  the 
name  of  the  qualified  Nasdaq  security 
and  its  Nasdaq  symbol;  the  date  on 
which  the  security's  registration  wiU 
become  elective,  if  it  is  already  quoted 
in  the  Service;  whether  the  stabilizing 
bid  will  be  a  penalty  bid  or  a  penalty- 
free  bid;  and  a  copy  of  the  preliminary 
prospectus  or  shelf  registration 
statement,  unless  the  Association 
determines  otherwise.] 

[(ii)  In  the  case  of  a  pre-effective 
stabilizing  bid,  the  notice  shaU  include: 
the  name  of  the  qualified  Nasdaq 
security  and  its  Nasdaq  symbol;  the 
contemplated  effective  date  of  the 
offering;  whether  it  is  contemplated  that . 
the  pre-effective  stabilizing  bid  will  be 
converted  to  a  stabiUzing  bid  and,  if  so, 
whether  the  stabiUzing  bid  wiU  be  a 
penalty  bid  or  a  penalty-free  bid;  and  a 
copy  of  the  preUminary  prospectus, 
unless  the  Association  determines' 
otherwise.] 

[(iii)  A  service  market  maker  that  has 
provided  the  written  notice  prescribed 
above  shall  also  contact  Market 
Operations  for  authorization  on  the  day 
the  market  maker  wishes  to  enter  the 
stabilizing  bid  into  the  Service.] 

[(D)  A  Service  market  maker  shall  not 
enter  a  stabUizing  bid  at  the  same  time 
that  it  is  quoting  any  other  bid  or  offer 
in  the  quaUfied  Nasdaq  security.] 

[(E)  A  Service  market  maker  entering 
a  stabilizing  bid  shaU  report  all 
purchases  made  on  the  stabilizing  bid 
and  enter  "zero  volume"  for  sales 
during  the  period  in  which  the 
stabilizing  bid  is  in  effect.] 

(5107.  Automated  Submisrion  of 
Ttading  DaU] 

[Reserved  for  Future  Use.  Redesignated 
as  8212  by  SR-NASD-97-81  eff.  Jan.  16, 
1998.] 

[5108.  Reports] 

[Every  Association  member  and 
approved  affiUate  that  functions  as  a 
Service  market  maker  shall  submit  the 
fbUowing  reports  to  the  Association  at 
the  frequency  specified:] 
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[(a)  A  Service  market  maker  shall 
report  each  business  day  any  data 
relating  to  qualified  securities  quoted  in 
the  Service  as  the  Association  shall 
require.] 

[(b)  A  Service  market  maker  shall 
report  monthly  such  data  on  qualified 
securities  that  are  quoted  in  the  Service 
as  the  Association  shall  require.] 

[(c)  A  Service  market  maker  shall 
make  such  other  reports  as  the 
Association  may  prescribe  from  time  to 
time.]  '  I 

[5109.  Clearance  and  Settlement  of 
International  Transactions] 

[(a)  Association  members  and 
approved  affiliates  that  effect 
international  transactions  must  clear 
and  settle  all  such  transactions  through 
a  clearing  agency  registered  with  the 
Commission  that  uses  a  continuous  net 
settlement  system.  This  requirement 
may  be  satisfied  through  direct 
participation  in  a  suitable  clearing 
agency  or  through  a  clearing 
arrangement  with  another  party.] 

[(b)  For  piuposes  of  this  Rule,  the 
term  "international  transaction"  means 
every  transaction  having  the  following 
three  characteristics:  (1)  the  transaction 
involves  a  qualified  security  quoted  in 
the  Service  by  at  least  one  registered 
market  maker;  (2)  the  transaction  is 
consummated  during  the  hours  of  the 
European  Session  between  two 
Association  members,  two  approved 
affiliates,  or  an  Association  member  and 
an  approved  affiliate;  and  (3)  the 
transaction  involves  at  least  one 
Association  member  (acting  in  a 
principal  or  agency  capacity)  that  is 
registered  as  a  European-oiily  or 
International  market  maker  in  any 
qualified  secimty,  or  alternatively,  at 
least  one  approved  affiliate  (acting  in  a 
principal  or  agency  capacity)  that  is 
registered  as  a  European-only  market 
maker  in  any  qualified  seoirity.] 

[(c)  Participation  in  the  Automated 
Confirmation  Transaction  Service  is 
mandatory  for  self-clearing  Association 
members  participating  in  the  Service 
directly  or  through  an  approved 
affiliate.] 

[5110.  Snqwnrion  and  Tennination  of 
Quotatioiis  by  Association  Action] 

[The  Association  may,  pursuant  to  the 
procedures  set  forth  in  the  Association 
Code  of  Procedure,  the  Rule  9000  Series, 
suspend,  condition,  limit,  prohibit  or 
terminate  a  Service  market  maker's 
authority  to  enter  quotations  in  one  or 
more  qualified  seciuities  for  violations 
of  the  applicable  requirements  or 
prohibitions  contained  in  the  By-Laws 
or  Rules  of  the  Association.) 


[5111.  Tennination  of  Access] 

[The  Associatibn  may,  upon  notice, 
terminate  access  to  Nasdaq  International 
in  the  event  that  a  Service  market  maker 
fails  to  qualify  under  specified 
standards  of  eligibility  for  Association 
membership  or  participation  in  the 
Service,  or  fails  to  pay  promptly  for 
services  rendered  by  the  Association  or 
its  subsidiaries.] 

(5112.  Transaction  Reporting 
Requirements] 

[During  the  European  Session,  broker/ 
dealers  registered  as  International  or 
European-only  market  makers  shall 
observe  the  following  requirements  for 
reporting  transaction  information  to  the 
Association  on  qualified  securities 
quoted  in  Nasdaq  International:] 

[(a)  Definitions] 

[(1)  "International  Participant" 
includes  any  Association  member 
registered  as  an  International  or 
European-only  market  maker  in  at  least 
one  qualified  security,  and  any 
approved  affiliate  registered  as  a 
European-only  market  maker  in  at  least 
one  qualified  seciuity.] 

[(2)  "Reportable  transaction"  means 
any  round-lot  or  mixed-lot  transaction 
in  a  Service  seciuity  effected  during  the 
European  Session  with  an  International 
Participant  being  on  one  or  both  sides. 
The  following  are  not  deemed  to  be 
reportable  transactions:] 

[(A)  transactions  which  are  part  of  a 
primary  distribution  by  an  issuer  or  of 
a  registered  secondary  distribution 
(other  than  shelf  registrations)  or  of  an 
unregistered  secondary  distribution;  ] 

[(B)  transactions  executed  on  and 
reported  to  a  securities  exchange 
domiciled  outside  the  U.S.;  ] 

[(C)  transactions  made  in  reliance  on 
Section  4(2)  of  the  Securities  Act  of 
1933;  ] 

[(D)  transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  ciurent 
market  for  a  Service  security,  e.g.,  to 
enable  the  seller  to  make  a  gift;  and  ] 

[(E)  puirchases  or  sales  of  Service 
securities  effected  upon  the  exercise  of 
an  option  pursuant  to  the  terms  thereof 
or  the  exercise  of  any  other  right  to 
acqiiire  securities  at  a  preestablished 
consideration  unrelated  to  the  current 
market.] 

[(3)  "Service  security"  means  any 
qualified  security  that  is  quoted  in 
Nasdaq  International  by  at  least  one 
registered  market  maker.] 

[(4)  "Trade  report"  refers  to  the  entry 
of  die  following  elements  of  information 
for  each  reportable  trans  security 
symbol,  price  (exclusive  of  commission. 


mark-up.  or  mark-down),  volume,  and  a 
symbol  indicating  whether  the 
transaction  is  a  buy.  sell  or  cross.] 

[(b)  Timely  Trade  Reports] 

[International  Participants  shall  enter 
trade  reports  on  all  reportable 
transactions  within  tbiee  minutes  of 
execution  via  a  Nasdaq  Workstation  unit 
authorized  for  receipt  of  Nasdaq 
International  or  through  a  CTCI.  Trade 
reports  not  submitted  within  three 
minutes  of  execution  shall  be 
designated  as  late  by  addition  of  the 
"SLD"  indicator.  A  pattern  or  practice 
of  late  reporting  without  exceptional 
circumstances  may  be  considered 
conduct  inconsistent  with  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade,  in 
violation  of  Rule  2110  of  the 
Association's  Rules.] 

[(c)  Obligation  To  Submit  Trade 
Reports  on  Reportable  Transactions] 

[(1)  In  transactions  between  two 
International  Participants  that  are  both 
Service  market  makers  in  the  affected 
Service  security,  only  the  party 
representing  the  sell  side  shall  report.] 

[(2)  In  transactions  between  two 
International  Participants  where  only 
one  is  a  Service  market  maker  in  the 
affected  Service  secimty.  the  latter  party 
shall  report.] 

[(3)  In  transactions  between  two 
International  Participants  where  neither 
is  a  Service  market  maker  in  the  affected 
Service  security,  only  the  party 
representing  the  sell  side  shall  report.] 

[(4)  In  transactions  between  an 
International  Participant  and  a  non- 
member  (other  than  an  approved 
affiliate),  the  International  Participant 
shall  report.  Where  an  International 
Participant  acts  as  a  dual  agent  in  a 
reportable  transaction,  it  shall  be 
reported  only  once  by  the  International 
Participant.] 

[(5)  In  transactions  between  an 
International  Participant  and  another 
Association  member  that  is  not  an 
International  Participant,  only  the 
International  Participant  shall  report.] 

[(d)  Aggregation  of  Trade  Reports] 

[(1)  The  following  procedures  and 
requirements  apply  exclusively  to  an 
International  Participant  registered  as  a 
Service  market  maker  in  a  particular  ^ 
Service  seciuity.] 

[(2)  Under  the  following  conditions, 
individual  trade  reports  in  a  Service 
security  at  the  same  price  may  be 
aggregated  into  a  single  trade  report  by 
a  Service  market  maker  in  that  security:] 

[(A)  orders  received  prior  to  opening 
of  tiie  European  Session  and 
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simultaneously  executed  at  the 
opening;] 

[(B)  orders  received  during  a  trading 
halt  and  executed  simultaneously  when 
trading  resumes;] 

[(C)  orders  relayed  to  the  trading 
department  of  the  Service  market  maker 
for  simultaneous  execution  at  the  same 
price;] 

[(D)  simultaneous  executions  by  the 
Service  market  maker  of  customer 
transactions  at  the  same  price,  e.g., 
multiple  limit  orders  being  executed  at 
the  same  time  when  a  limit  price  has 
been  reached;  or] 

[(E)  orders  received  or  initiated  by  the 
Service  market  maker  that  are 
impractical  to  report  individually  and 
are  executed  at  the  same  price  within 
two  minutes  of  execution  of  the  initial 
transaction;  provided,  however,  that  no 
individual  order  of  10.000  shares  or 
more  may  be  aggregated  in  a  trade  report 
and  that  the  aggregated  trade  report 
shall  be  made  within  three  minutes  of 
the  initial  execution  reported  therein.] 

[(3)  In  no  instance  shall  a  Service 
market  maker  delay  entry  of  its  opening 
quotations  or  resiunption  of  trading  in  a 
Service  security  for  the  purpose  of 
aggregating  trade  reports.  Further,  a 
Service  market  maker  is  prohibited  from 
withholding  a  trade  report  in 
anticipation  of  aggregating  the 
transaction  with  others.] 

[{4)  A  Service  market  maker  shall 
identify  aggregated  trade  reports  and  the 
underlying  order  tickets  in  a  manner 
prescribed  by  the  Association.] 

[(e)  Time  Stamping  of  Transactions] 

[All  trade  tickets  for  reportable 
transactions  shall  be  time-stamped  at 
•  the  time  of  execution.  Association 
members  and  approved  affiliates  that 
utilize  screen-based  systems  for 
executing  transactions  shall  satisfy  this 
reqiiirement  by  ensiuing  that  such  a 
system  assigns  an  appropriate  execution 
time  to  each  reportable  transaction.] 

[(f)  Weekly  Reports] 

[International  Participants  shall    - 
submit  trade  reports  weekly  respecting 
Service  securities  in  the  following 
circiunstances:] 

[(1)  European-only  market  makers. 
Transactions  in  Service  securities 
.executed  outside  hoius  of  the  Eiuopean 
Session;] 

[(2)^  International  market  makers. 
Transactions  in  Service  seciuities 
executed  outside  the  hours  of  both  the 
European  Session  and  the  Domestic 
Session;] 

[(3)  European-only  and  International 
Market  Makers.  Transactions  in  Service 
securities  that  were  effected  during  the 
European  Session  and  were  omitted 


inadvertently  from  reported  volmne 
during  the  preceding  week's  European 
Sessions.] 

(5113.  Audit  Trail  Requirements] 

[All  existing  requirements  for 
submitting  audit  trail  information  to  the 
Association,  either  directly  or  through  a 
registered  clearing  agency,  shall  extend 
to  Association  members'/approved 
affiliates'  participation  in  Nasdaq 
International.  The  applicable 
requirements  were  published  in  NASD 
Notices  to  Members  84-55  (October  15, 
1984),  85-24  (April  12, 1985),  and  85- 
72  (October  30, 1985),  which  notices  are 
hereby  incorporated  by  reference.] 
»        *        *        »        * 

5200.  Trading  HaJUt 

(a)  Authority  To  Initiate  Halts  in 
Trading  Otlieninse  Than  on  an 
Exchange 

NASD,  pursuant  to  the  procedures  set 
forth  in  paragmph(b): 

(1)  shall  halt  trading  otherwise  than 
on  an  exchange  an  ADF-eligible  security 
whenever  any  market  eligible  to  trade 
that  security  imposes  a  trading  halt,  or 
suspends  the  listing,  in  order  to: 

(A)  Permit  dissemination  of  materia! 
news; 

(B)  obtain  information  from  the  issuer 
relating  to  material  news; 

(C)  obtain  information  relating  to  the 
issuer's  ability  to  meet  listing 
qualification  requirements;  or 

(D)  obtain  any  other  information  that 
is  necessary  to  protect  investors  and  the 
public  interest. 

(2)  shall  halt  trading  otherwise  than 
on  an  exchange  in  an  American 
Depository  Receipt  ("ADR")  listed  on  a 
national  securities  exchange,  when  the 
security  underlying  the  ADR  is  listed  on 
or  registered  with  a  national  or  foreign 
securities  exchange  or  madiet,  and  the 
national  or  foreign  securities  exchange 
or  market,  or  regulatory  authority 
overseeing  such  exchange  or  maiket, 
halts  trading  in  such  security  for 
regulatory  reasons. 

(3)  shall  halt  all  trading  throu^  the 
NASD  Alternative  Display  Facility  (a) 
whenever  the  NASD  Alternative  Display 
Facility  is  unable  to  transmit  real-time 
quotation  or  trade  reporting  information 
to  the  applicable  Securities  Information 
Processor,  or  (b)  whenever  a  market- 
wide  trading  halt  is  in  effect  under 
circuit  breaker  rules  of  a  primary 
exchange. 

(4)  may,  in  its  discretion,  halt  all 
trading  otherwise  than  on  an  exchange 
in  a  security  listed  on  a  national 
securities  exchange  when  (i)  a  national 
securities  exchange  imposes  a  trading 
halt  in  that  security  because  of  an  order 


imbalance  or  influx  ("operational 
trading  halt"),  or  (ii)  when  the  security 
is  a  derivative  or  component  of  a 
security  listed  on  a  national  securities 
exchange  and  a  national  securities 
exchange  imposes  an  operational 
trading  halt  in  that  security.  In  the  event 
that  the  NASD,  in  its  discretion,  chooses 
not  to  halt  trading  otherwise  than  on  an 
exchange  in  a  security  when  the 
conditions  of  this  paragraph  exist, 
NASD  members  may  continue  to 
conduct  trading  in  such  security  during 
the  period  of  any  such  halt  and  shall 
continue  to  report  all  last  sale  prices 
reflecting  transactions  in  such  security. 
Members  shall  promptly  notify  NASD 
whenever  they  have  knowledge  of  any 
matter  related  to  a  security  or  the  issuer 
thereof  that  has  not  been  adequately 
disclosed  to  the  public  or  where  they 
have  knowledge  of  a  regulatory  problem 
relating  to  such  security. 

(b)  Commencement  and  Termination  of 
a  Trading  Halt 

(1)  In  the  event  NASD  determines  that 
a  basis  exists  under  Rule  5200(a)  to 
initiate  a  trading  halt,  the 
commencement  of  the  trading  halt  will 
be  effective  simultaneously  with 
appropriate  notice  via  an  administrative 
message. 

(2)  Trading  in  a  halted  security  shall 
resume  upon  notice  via  an 
administrative  message  that  a  trading 
halt  is  no  longer  in  effect. 

(c)  Authority  To  Initiate  Trading  and 
Quotation  Halts  in  Non-Exchange-Listed 
Foreign  Securities 

In  circumstances  in  which  it  is 
necessary  to  protect  investors  and  the 
public  interest,  NASD  Regulation  may 
direct  members,  pursuant  to  the 
procedures  set  forth  in  paragraph  (d),  to 
halt  trading  and  quotations  in  a 
quotatipn  medium  other  than  an 
exchange  or  the  NASD  Alternative 
Display  Facility  of  an  American 
Depository  Receipt  ("OTC  ADR")  or  a 
security  ("OTC  Security")  that  is  traded 
in  the  OTC  market  and  that  is  not 
otherwise  listed  on  a  national  securities 
exchange  or  included  in  the  OTC 
Bulletin  Board  Service  ("OTCBB")  when 
the  OTC  Security  or  the  security 
underlying  the  OTC  ADR  is  listed  on  or 
registered  with  a  foreign  securities 
exchange  or  market,  and  the  foreign 
securities  exchange,  market,  or     . 
regulatory  authority  overseeing  such 
issuer,  exchange  or  market  halts  trading 
in  such  security  for  regulatory  reasons 
("Foreign  Regulatory  Halt"):  provided, 
however,  that  NASD  Regulation  will  not 
impose  a  trading  and  quotation  halt  if 
the  Foreign  Regulatory  Halt  was 
imposed  solely  for  the  dissemination  of 


420 


FeoCTal 


Register /Vol.  67,  No.  2 /Thursday,  January  3,  2002 /Notices 


Fedmal  Register /Vol.  67,  No.  2 /Thursday,  January  3,  2002 /Notices 


421 


material  news,  a  regulatory  filing 
deficiency,  or  operational  reasons. 

(d)  Procedure  for  Initiating  a  Trading 
and  Quotation  Halt 

(1)  For  a  halt  initiated  under 
subparagraph  (c)  of  this  rule,  NASD 
Regulation  will  promptly  evaluate 
information  received  from  a  foreign 
securities  exchange  or  maiicet  on  which 
the  CfTC  Security  or  the  security 
underlying  the  OTC  ADR  is  listed  or 
registered  or  from  a  foreign  regulatory 
authority  overseeing  such  issuer, 
exchange,  or  market  about  a  Foreign 
Regulatory  Halt  and  determine  whether 
a  trading  and  quotation  hah  in  the  OTC 
Security  is  appropriate. 

(2)  Should  NASD  Regulation 
determine,that  a  basis  exists  under  this 
Rule  for  initiating  a  trading  and 
quotation  halt,  NASD  Regulation  shall 
disseminate  appropriate  public  notice 
that  a  trading  and  quotation  halt  is  in 
effect  and  the  commencement  of  the 
trading  halt  will  be  effective 
simultaneously  with  appropriate  public 
notice. 

(3)  Trading  and  quotations  in  the  OTC 
market  may  resume  when  NASD 
Regulation  determines  that  the  basis  for 
the  halt  no  longer  exists  or  when  five 
business  days  have  elapsed  from  the 
date  NASD  Regulation  initiated  the 
trading  and  quotation  halt  in  the 
security,  whichever  occurs  first.  NASD 
Regulation  shall  disseminate 
appropriate  public  notice  that  a  trading 
and  quotation  halt  is  no  longer  in  effect. 

Selected  NASD  Notices  to  Members: 
88-46,  94-98. 

5300.  TrantaetUms  Related  to 
Initial  Public  Offerings 

No  member  or  person  associated  with 
a  member  shall  execute  or  cause  to  be 
executed,  directly  or  indirectly,  an  over- 
the-counter  transaction  in  a  security 
subject  to  an  initial  public  offering  until 
such  security  has  first  opened  for 
trading  on  die  national  securities 
exchange  listing  the  security,  as 
indicated  by  the  dissemin(^on  of  an 
opening  transaction  in  the  security  by 
the  listing  exchange  via  the 
Consolidated  Tape  or,  for  Nasdaq,  the 
Nasdaq  Tape. 

[5200]  6S00.  INTERMARKET 
TRADING  SYSTEMI/OOMPUTER 
ASSISTED  EXECUTION  SYSTEM] 


[5210]  6510.  Definitions 

(a)  The  term  "ITS  Participant 
Exchange"  shall  mean  a  participant  in 
the  ITS  Plan  that  is  a  national  securities 
exchanse . 

(b)  The  term  "iTS  Plan"  shall  mean 
the  plan  agreed  upon  by  the  ITS 
participants,  as  from  time  to  time 


amended  in  accordance  with  the 
provisions  therein,  and  approved  by  the 
Commission  pursuant  to  Section 
llA(a)(3)(B)  of  the  Act  and  SEC  Rule 
llAa3-2  thereimder. 

(c)  The  term  "ITS  Security"  shall 
mean  any  security  [which]  that  may  be 
traded  through  the  System  by  an  ITS/ 
AUfTCAES]  Market  Makw. 

(d)  The  term  "ITS  System"  shall  mean 
the  communications  network  and 
related  equipment  that  links 
electronically  the  ITS  Participant 
Exchanges  and  ITS/ADftCAES]  Market 
Makers  as  described  in  the  Plan. 

(e)  The  term  "ITS/ADflCAES] 
Market"  Maker  shall  mean  a  member  of 
the  Association  tbat  is  registered  as  a 
market  maker  with  the  Association  for 
the  purposes  of  participation  in  ITS 
[through  CAES]  with  respect  to  one  or 
more  specified  ITS  securities  in  which 
[he]  it  is  then  actively  registered. 
Registration  as  an  ITS/ADF[CAES] 
Market  Maker  is  [mandatory]  optional 
for  all  registered  CQS  market  makers  in 
seciuities  eligible  for  inclusion  in  the 
rrS/ADflCAESj  linkage. 

(f)  The  term  "Participant  Market" 
shall  mean  the  securities  trading  floor  of 
each  participating  ITS  Exchange  and  the 
markets  of  ITS/ADfTCAES]  Market 
Makers  in  ITS  securities. 

(g)  The  term  "Pre-Opening 
Application"  shall  mean  the  appUcation 
of  Uie  System  which  permits  a  specialist 
or  ITS/AI?F[CAES]  Market  Maker  who 
wishes  to  open  [his]  its  market  in  an  ITS 
Security  to  obtain  pre-opening  interests 
from  other  specialists  and  ITS/ 
ADF[CAES1  Market  Makers. 

(h)  The  term  "Previous  Day's 
Consolidated  Closing  Price"  shall  mean 
the  last  price  at  which  a  transaction  in 
a  seciuity  was  reported  by  the 
consohdated  last  sale  reporting  system 
on  the  last  previous  day  on  which 
transactions  were  reported  by  such 
system;  provided,  however,  that  the 
"previous  day's  consolidated  closing 
price"  for  all  Network  A  or  Network  B 
eligible  [S]  seciuities  shall  be  the  last 
price  at  which  a  transaction  in  the  stock 
was  reported  by  the  New  York  Stock 
Exchange,  Inc.  (NYSE)  or  the  American 
Stock  Exchange,  Inc.  (Amex),  if,  because 
of  unusual  market  conditions,  the  NYSE 
or  the  Amex  price  is  designated  as  such 
pursuant  to  the  ITS  plan. 

(i)  A  "Third  Participating  Market 
Center  Trade-Through,"  as  that  term  is 
used  in  this  Rule,  occurs  whenever  an 
ITS/ADf[CAESl  Market  Maker  initiates 
the  piuchase  of  an  ITS  Seciuity  by 
sending  a  commitment  to  trade  through 
the  System  and  such  commitment 
results  in  an  execution  at  a  price 
[which]  that  is  higher  than  the  price  at 
which  the  seciuity  is  being  offered  (or 


initiates  the  sale  of  such  a  security  by 
sending  a  commitment  to  trade  through 
the  System  and  such  commitment 
results  in  an  execution  at  a  price  which 
is  lower  than  the  price  at  which  the 
security  is  being  bid  for)  at  the  time  of 
the  purchase  (or  sale)  in  another  ITS 
participating  market  center  as  reflected 
by  the  offer  (bid)  then  being  displayed 
by  [ITS/  CAES]  Market  Makers  from 
such  other  market  center.  The  member 
described  in  the  foregoing  sentence  is 
referred  to  in  this  Rule  as  the  "member 
who  initiated  a  third  participating 
market  center  trade-through." 
[Amended  eff.  Nov.  24, 1989;  Aug.  5, 
1991;  amended  by  SR-NASD-93-10  eff. 
Oct.  31, 1994;  amended  by  SR-NASD- 
97-09  eff.  May  30, 1997.]  Selected 
Notices  to  Members:  94-81. 

[5220]  6520.  ITS/AD#TCAES] 
Regtstration  , 

In  order  to  participate  in  ITS,  a  market 
maker  must  be  registered  with  the 
Association  as  an  rrS/ADftCAES] 
Market  Maker  in  each  security  in  which 
a  market  will  be  made  in  ITS.  Such 
registration  shall  be  conditioned  upon 
the  ITS/ADFICAES]  Market  Maker's 
continuing  compUance  with  the 
following  requirements: 

(a)  Registration  as  a  CQS  market 
maker  pursuant  to  Rule  6320  and 
compUance  with  the  Rule  6300  Series; 

(bf  execution  of  an  ITS/ADflCAES] 
Market  Maker  application  agreement 
with  the  Association  at  least  two  days 
prior  to  the  requested  date  of 
registration;  .. 

(c)  compliance  with  SEC  Rule  15c3- 

1; 

(d)  compliance  with  the  ITS  Plan,  SEC 
Rule  llAcl-1  and  all  applicable  Rules 
of  the  Association; 

(e)  the  maintenance  of  continuous 
two-sided  quotations  in  the  absence  of 
the  grant  of  an  excused  withdrawal  or 

a  functional  excused  withdrawal  by  the 
Association.  Any  registered  ITS  Market 
Maker  (excluding  ECNs)  that 
participates  in  a  pre-opening 
application  process  and  does  not  enter 
and  maintain  continuous  two-sided 
quotations  in  the  security  on  that  same 
trading  day  may  not  re-register  to 
participate  in  ITS  in  such  security  for 
twenty  (20)  business  days  unless  NASD 
Alternative  Display  Facility  Operations 
grants  an  excused  withdraw; 

(f)  maintenance  of  the  physical 
security  of  the  equipment  used  to 
interface  with  the  ITS  System  located  on 
the  premises  of  the  ITS/ADfTCAES] 
Market  Makers  to  prevent  the 
unauthorized  entry  of  communications 
into  the  ITS  System;  and 

(g)  acceptance  and  settlement  of  each 
ITS  System  trade  that  the  ITS  System 


identifies  as  effected  by  such  ITS/ 
ADF\CAES]  Market  Maker,  or  if 
settlement  is  to  be  made  through 
another  clearing  member,  guarantee  of 
the  acceptance  of  settlement  of  such 
identified  ITS  System  trade  by  the 
clearing  member  on  the  regularly 
scheduled  settlement  date. 

[5221]  6521.  Suspension  or  Revocation 
of  rrS/ADFICAES]  Registration 

Failure  by  an  ITS/ADFTCAES]  Market 
Maker  to  comply  with  the  ITS  Plan  or 
any  of  the  rules  identified  herein  shall 
subject  such  ITS/ADF[CAES]  Market 
Maker  to  censure,  fine,  suspension  or 
revocation  of  its  registration  as  an  ITS/ 
ADFICAES]  Market  Maker,  or  any  other 
fitting  penalty. 

[5230]  6530.  ITS  Operations 

(a)  All  transactions  effected  through 
ITS  shall  be  on  a  "regular  way"  basis. 
Each  transaction  effected  through  ITS 
shall  be  cleared  and  settled  through  a 
clearing  agency  registered  with  the 
Commission  [which]  that  maintains 
facilities  through  which  ITS 
transactions  may  be  compared  and 
settled. 

(b)  Any  "commitment  to  trade," 
which  is  transmitted  by  an  ITS/ 
ADF[CAES]  Market  Maker  to  another 
ITS  participating  market  center  through 
ITS,  shall  be  firm  and  irrevocable  for  the 
period  of  thuty  (30)  seconds,  (either] 
one  minute  or  two  minutes  (specified  in 
accordance  with  subparagraph  (7) 
below)  following  transmission  by  the 
sender.  All  such  commitments  to  trade 
shall,  at  a  minimum: 

(1)  Include  the  number  or  symbol 
which  identifies  the  ITS/ADftCAES] 
Market  Maker; 

(2)  direct  the  commitment  to  a 
particular  participant  market; 

(3)  specify  the  security  which  is  the 
subject  of  the  commitment; 

(4)  designate  the  commitment  as 
either  a  conunitment  to  buy  or  a 
commitment  to  sell; 


(5)  specify  the  amount  of  the  security 
to  be  bought  or  sold,  which  amount 
shall  be  for  one  unit  of  trading  or  any 
multiple  thereof; 

(6)  specify: 

(A)  A  price  equal  to  the  offer  or  bid 
price  then  being  furnished  by  the 
destination  Participant  Market,  which 
price  shall  represent  the  price  at  or 
below  which  the  security  is  to  be  bought 
or  the  price  at  or  above  which  the 
security  is  to  be  sold,  respectively; 

(B)  a  price  at  the  execution  price  in 
the  case  of  a  conunitment  to  trade  sent 
in  compliance  with  the  block  trade  rule; 
or 

(C)  that  the  commitment  is  a 
commitment  to  trade  "at^he  market;" 

(7)  specify  [either]  thirty  (30)  seconds, 
one  minute  or  two  minutes  as  the  time 
period  during  which  the  commitment 
shall  be  irrevocable,  but  if  the  time 
period  is  not  specified  in  the 
commitment,  a  two  minute  period  shall 
be  assumed.  It  should  be  noted  that  the 
period  of  time  represented  by  these 
designations  may  be  changed  in  the 
future  by  action  of  the  ITS  Operating 
Committee,  whose  decision  as  to  the 
applicable  period  shall  be  binding  upon 
rrS/ADi^CAES]  Market  Makers; 

(8)  designate  the  commitment  "short" 
or  "short  exempt"  whenever  it  is  a 
commitment  to  sell  which,  if  it  should 
result  in  an  execution  in  the  receiving 
market,  would  result  in  a  short  sale  to 
which  the  provisions  of  SEC  Rule  10a- 
1(a)  under  the  Act  would  apply. 

(c)  If  a  commitment  to  trade  is 
directed  to  an  ITS/AI?F[CAES]  Market 
Maker,  and  the  execution  of  such 
commitment  exhausts  the  size  of  the 
quotation  being  displayed  by  the  ITS/ 
ADflCAES]  Market  Maker,  then  such 
ITS/ADflCAES]  Market  Maker  shall  be 
placed  in  a  functional  excused 
withdrawal  state  pending  the  input  of  a 
new  two-sided  quotation  with  size  into 
the  Association's  [Consolidated 
Quotation  Service]  ADF.  The  new  two- 
sided  quotation  required  of  the  ITS/ 


ADflCAES]  Market  Maker  will  be 
entered  as  promptly  as  possible  into  the 
Association's  [Consolidated  Quotation 
Service]  ADF. 

(d)  Transactions  in  ITS  securities 
executed  [in  CAES]  by  ITS/ADflCAES] 
Market  Makers  or  received  through  the 
ITS  System  and  executed  by  an  ITS/ 
ADflCAES]  Market  Maker  are  reported 
to  the  CTA  Plan  Processor  [by  the  CAES 
System]  at  the  price  specified  in  the 
commitment  or  if  executed  at  a  better 
price,  the  execution  price. 

[5240]  6540.  Pre-Opening 
Application — Opening  by  ITS/ 
ADF1CAES]  Market  Maker 

The  pre-opening  application  enables 
an  ITS/ADflCAES]  Market  Maker  or  ITS 
Participant  Exchange  in  any  participant 
market  who  wishes  to  open  [his]  its 
market  in  an  ITS  Security  to  obtain 
through  the  ITS  System  [or  CAES],  any 
pre-opening  interest  of  an  ITS 
Participant  Exchange  or  other  ITS/ 
ADflCAES]  Market  Makers  registered  in 
that  security  and/or  market  makers  in 
other  participant  markets. 

(a)  Notification  Requirement — 
Applicable  Price  Change,  Initia) 
Notification 

(1)  Whenever  an  ITS/ADflCAES] 
Market  Maker,  in  an  opening  transaction 
in  any  ITS/ADF[/CAES]  Security, 
anticipates  that  the  opening  transaction 
will  be  at  a  price  that  represents  a 
change  from  the  security's  previous 
day's  consolidated  closing  price  of  more 
than  the  "applicable  price  change"  (as 
defined  below),  [he]  its  shall  notify  the 
other  Participant  markets  of  the 
situation  by  sending  a  "pre-opening 
notification"  through  the  System. 
Thereafter,  the  ITS/ADflCAES]  Market 
Maker  shall  not  open  the  security  in 
[his]  its  market  until  not  less  than  three 
minutes  after  [his]  its  transmission  of 
the  pre-opening  notification.  The 
"applicable  price  changes"  are: 


Network  A 

Network  B 

For  transactions  involving  securities  trading  in  decimal-t>ased  in- 
crements, the  "applKable  price  changes"  are: 
Network  A 

Networks • 

(2)  a  pre-opening  notification  shall: 

(A)  be  designated  as  a  pre-opening  notification  (POA); 


Consolidated  closing 
price 


Under  $15  . 
$15  or  over 
Under  $5  ... 
$5orover  . 

Under  $15  . 
$15  or  over 
Under  $5  ... 
$5  or  over  . 


Applica- 
ble price 
ctiartge 
(more 
than) 


%  point. 
V4  point.' 
^ppint. 
V4  point.' 


$0.10 
$0,253 
$0.10 
$0.25* 
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(B)  identify  the  nS/ADF[CAES]  Market  Maker  and  the  security  involved;  and 

(C)  indicate  the  "applicable  price  range"  by  being  formatted  as  a  standardized  pre-opening  administrative  message 
as  follows: 

POAMMID/XYZ 

(3)  The  price  range  shall  not  exceed  the  "applicable  price  range"  shown  below: 


Security 


Notwofk  A 
NetworkB 


Consolidated  dosing  price 


Under  $50  .. 
$50  or  over 
Under  $10  .. 
$10  or  over 


Applica- 
ble price 
change 
(more 
than) 


Vfe  point. 
1  point.* 
^/&  point. 
1  polnt.8 


For  transactions  involving  securities  trading  in  decimal-based  increments,  the  price  range  shall  not  exceed  the  "applica- 
ble price  range"  shown  below: 


Security 


NetworKA 


NelwoikB 


Consolidated  price 


Price 
range 


$0.50 
$1,007 
$0.50 
$1,008 


Under  $50 

$50ori>ver  

Under  $20 • 

$10  or  over  „ , 

1 H  the  previous  day's  consolidated  closing  price  of  a  Networtc  A  Eligible  Security  exceeded  $100  dollars  and  the  security  does  not  undertie  an 
individual  stock  option  contract  listed  and  currenfly  trading  on  a  national  securities  exchange  the  "applicable  price  change"  is  one  dollar. 

«» the  previous  dew's  consolidated  closing  price  of  a  Networtc  B  Eligible  Security  exceeded  $75  and  the  security  is  not  a  Portfolio  Deposit  Re- 
ceipt, Index  Funds  Snare,  or  Tmst  Issued  Receipt,  or  does  not  undertie  an  individual  stoci(  option  contract  listed  and  currently  trading  on  a  na- 
tional securities  exchange  the '^applicable  price  change"  is  one  dollar.  _     ^j 

3H  the  previous  day's  consolidated  dosing  price  of  a  Networtc  A  Eligible  Security  exceeded  $100  dollars  and  the  secunty  does  not  underiie  an 
indMdual  stock  optmn  contract  listed  and  cunenfly  trading  on  a  national  securities  exchange  the  "appitoable  price  change "  is  one  dollar. 

4|f  the  previous  day's  consoHdated  dosing  price  of  a  fsletworic  B  Eligible  Security  exceeded  $75  and  the  security  is  not  a  Portfolto  Deposit  Fie- 
ceipl.  Index  Funds  Share,  or  Tmst  Issued  Receipt,  or  does  not  undertie  an  individual  stock  optkxi  contract  listed  and  currently  trading  on  a  na- 
ttoiwl  securities  exchange  the  "applfcable  price  change"  is  one  dollar.  „       .     ^  ^  ^      *     ..    ..    ■ 

s  If  the  prevkxjs  day's  consdklated  dosing  price  of  an  ITS  security  exceeded  $100  dollars  and  the  Security  does  not  underiie  an  individual 
slock  opinn  conlrad  listed  and  currently  trading  on  a  natkxial  securities  exchange  the ''applteable  price  change'  is  two  dollars. 

eif  the  prevwus  day's  consoHdated  dosing  price  of  a  Networtc  B  Eligible  Security  exceeded  $75  and  the  security  is  not  a  Portfolk)  Deposit  Re- 
ceipt, Index  Fund(s]  Share,  or  Tmst  Issued  Receipt,  or  does  not  undertie  an  indivklual  stock  optkxi  contract  listed  and  currently  trading  on  a  na- 
tkrad  securities  exchange  the  "applk»ble  price  dwige"  is  two  dollars.  ^       .     ^  ^  ^.  ..  ^    . 

7  If  the  prevkMJS  day's  consdklated  dosing  price  of  an  ITS  security  exceeded  $100  dollars  and  the  Security  does  not  undertie  an  individual 
stock  optkxi  contract  feted  and  currently  trading  on  a  natnnal  securities  exchange  the  "appinaUe  price  change'  is  two  dollars. 

"M  the  prevkxjs  day's  consoldated  dosing  price  of  a  Networtc  B  Eligible  Security  exceeded  $75  and  the  security  is  not  a  Portfolto  Deposit  Re- 
ceipt, Index  Fund(s]  Share,  or  Tmst  Issued  Receipt,  or  does  not  undertie  an  indivklual  stock  optkxi  contract  listed  and  currently  trading  on  a  na- 
Ikxial  securities  exdiange  the  "appficable  price  dwnge"  is  two  dollars. 


The  price  range  also  shall  not  straddle 
the  previous  day's  consolidated  closing 
price,  although  it  may  include  it  as  an 
endpoint  (e.g.,  a  Vs-%  price  range 
would  be  permissible  if  the  previous 
day's  consolidated  closing  price  were  Vs 
OT  ''/a,  but  not  if  the  closing  price  were 
V4,  %  or  Vs). 

For  transactions  involving  secnirities 
trading  in  decimal-based  increments, 
the  price  range  also  shall  not  straddle 
the  previous  day's  consolidated  closing 
price,  although  it  may  include  it  as  an 
endpoint  (e.g..  a  40.15 — 40.65  price 
range  would  be  permissible  if  the 
previous  day's  consolidated  closing 
price  were  40.15—40.65,  but  not  if  the 
closing  price  were  within  the  price 
range  40.16-40.64). 

(b)  Snbnqaent  Notificatioas 

If.  after  sending  a  pre-opening 
notification,  the  situation  in  an  ITS/ 
ADFICAES]  Market  Maker's  taaAet 
changes  [he]  it  may  have  to  issue  a 
subsequent  pre-opening  notification. 


The  three  situations  requiring 
subsequent  notifications  are  described 
below.  Subsequent  pre-opening 
notifications  shall  be  standardized  pre- 
opening  administrative  messages.  After 
sending  a  subsequent  notification,  the 
ITS/ADF[CAES]  Market  Maker  shall 
wait  either  (1)  one  minute  or  (2)  until 
the  balance  of  the  original  three-minute 
waiting  period  expires,  whichever  is 
longer,  before  opening  [his]  its  market 
(i.e.,  if  more  thm  one  minute  of  the 
initial  waiting  period  has  not  yet 
expired  at  the  time  the  subsequent 
notification  is  sent,  the  ITS/i4DftCA£S] 
Market  Maker  must  wait  for  the  rest  of 
the  period  to  pass  before  opening  [his] 
its  market). 


(1)  Increase  or  Decrease  in  Applicable 
Price  Range 

Where,  prior  to  the  ITS/iU7flCAES] 
Market  Maker's  opening  of  [his]  its 
market  in  the  security,  [his]  its 
anticipated  opening  price  shifts  so  that 
it  (A)  is  outside  of  the  price  range 


specified  in  [his]  its  pre-opening 
notification  but  (B)  still  represents  a 
change  from  the  previous  day's 
consolidated  closing  price  of  more  than 
the  applicable  price  (Change,  [he]  it  shall 
issue  a  replacement  pre-opening 
notification  (an  "additional" 
notification)  through  the  systmn  before 
opening  [his]  its  market  in  the  security. 
An  adcUtional  notification  contains  the 
same  kind  of  information  as  is  required 
in  an  original  pre-opening  notification. 

(2)  Shift  to  VnHun  Applicable  Price 
Change  Parameter 

(A)  The  rrS/ADFtCAES]  Market 
Maker  shall,  by  issuing  a  "cancellation" 
notification  through  the  system,  notify 
the  Participant  market(8)  of  the 
receiving  market  maker(s)  prior  to 
opening  the  security  if  the  price  at 
which  [he]  it  anticipates  opening  [his] 
its  marint  shifts  so  that  it  (i)  is  outside 
of  the  price  range  specified  in  [his]  its 
pre-opening  notification  but  (ii)  does 
not  represent  a  change  from  the 
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previous  day's  consolidated  closing 
price  of  more  than  the  applicable  price 
change. 

(B)  Notwithstanding  the  preceding 
sentence,  in  situations  where  the  price 
range  in  an  initial  or  adcfitional 
notification  includes  pric:e  variations 
equal  to  or  less  than  the  applicable  price 
change  parameters,  the  "cancellatic«i" 
notification  signifies  that  the  anticipated 
opening  price  (i)  may  or  may  not  be 
outside  of  the  price  range  specified  in 
the  pre-opening  notification  and  (ii) 
does  not  represent  a  change  from  the 
previous  day's  consolidated  closing 
price  of  more  than  the  applicable  price 
change. 

Example:  CTA  close  at  30.  Pre- 
Opening  Notification  sent  with  any  one 
of  the  following  price  ranges:  30-30V2; 
30V8-30V8;  or  30V4-303/4.  It  is  then 
determined  that  the  stock  will  open  at 
29%  or  29V8.  Under  paragraph  0))(2)(A); 
the  specialist  "shall"  send  cancellation 
notification.  If  it  is  subsequentiy 
determined  that  stock  will  open  at  30, 
30V8,  or  3OV4,  the  specialist  need  not 
reindicate  stock  pursuant  to  paragraph 
(b)(2)(B). 

Example  for  Decimal-Based 
Seciuities:  CTA  close  at  30.  Pre-Opening 
Notification  sent  with  a  price  range  at  or 
within  the  following  range:  30.10-30.60. 
It  is  then  determined  that  the  stock  will 
open  at  a  price  within  the  range  of  29.75 
to  29.99.  Under  paragraph  (b)(2)(A),  the 
specialist  "shall"  send  cancellation 
notification.  If  it  is  subsequentiy 
determined  that  st(x:k  will  open  at  a 
price  within  the  range  of  30-30.25,  the 
specialist  need  not  reindicate  stock 
pursuant  to  paragraph  (b)(2)(B). 

(3)  Participation  as  Principal  Precluded 
("Second  Look") 

If  a  responding  market  maker  who  has 
shown  in  [his]  its  pre-opening  response 
interest  as  a  principal  at  a  price  better 
than  the  anticipated  opening  price 
would  be  precluded  firom  participation 
as  principal  in  the  opening  transaction 
(e.g.,  [his]  its  responding  principal 
interest  is  to  sell  at  a  price  Vs  or  more 
below  the  opening  price  established  by 
paired  agency  orders),  the  ITS/ 
ADFtCAES]  Market  Maker[s]  shall  send 
a  "second  look"  notification  through  the 
System,  notifying  such  responding 
market  maker  of  the  price  and  size  at 
which  [he]  it  could  participate  as 
principal  (i.e.,  in  the  parenthetical 
example  above,  the  total  amount  of  the 
security  that  [he]  it  would  have  to  sell 
at  the  Vs-better  price  to  permit  the 
opening  transaction  to  occur  at  that 
price). . 

For  secnirities  trading  in  decimal- 
based  increments,  if  a  responding 
market  maker  who  has  shown  in  [his]  its 


pre-opening  response  interest  as  a 
principal  at  a  price  better  than  the 
anticipated  opening  price  would  be 
precluded  from  participation  as 
principal  in  the  opening  transactioii 
(e.g.  [his]  its  responding  principal 
interest  is  to  sell  at  a  price  .01  or  more 
below  the  opening  price  established  by 
paired  agency  orders),  the  ITS/ 
ADF[CAES]  Market  Maker[sl  shall  send 
a  "second  look"  notification  through  the 
System,  notifying  such  responding 
market  maker  of  the  .01  price  and  size 
at  which  [he]  it  could  participate  as 
principal  (i.e.,  in  the  parenthetical 
example  above,  the  total  amount  of  the 
secnirity  that  [he]  it  would  have  to  sell 
at  the  .01  better  price  to  permit  the 
opening  transaction  to  CKx:ur  at  that 
price). 

(c)  Tape  Indications 

If  the  CTA  Plan  or  the  Association's 
rules  require[s]  or  permits  that  an 
"indication  of  interest"  (i.e.,  an 
anticipated  opening  price  range)  in  a 
security  be  fiunished  to  the 
consolidated  last  sale  reporting  system 
prior  to  the  opening  of  trading  or  the 
reopening  of  trading  following  a  halt  or 
suspension  in  trading  in  one  or  more 
ITS  Securities,  then  the  furnishing  of  an 
indication  of  ioterest  in  such  situations 
shall,  without  any  other  additional 
action  required  of  the  ITS/ADftCAES] 
Market  Maker,  (1)  initiate  the  pre- 
opening  process,  and  (2)  if  applicable, 
substitute  for  and  satisfy  the 
requirements  of  paragraphs  (a),  (b)(1), 
and  (b)(2)  (while  the  furnishing  of  an 
indication  of  interest  to  the  consolidated 
last  sale  reporting  system  satisfies  the 
notification  requirements  of  this  rule,  an 
rrS/ADflCAES]  Market  Maker  should 
also  transmit  the  indication  through  the 
System  in  the  format  of  a  standardized 
pre-opening  administrative  message).  In 
any  such  situation,  the  ITS/AI«=t/CAES] 
Market  Maker  shall  not  open  or  reopen 
the  security  until  not  less  than  three 
minutes  after  [his]  its  transmission  of 
the  opening  or  reopening  indicsation  of 
interest.  For  the  purpose  of  paragraphs 
(b)(3),  (d),  (f),  and  (g)  tiirough  (i),  "pre- 
opening  notification"  includes  an 
indication  of  interest  furnished  to  the 
consolidated  last  sale  reporting  system. 

(d)  Pre-Opening  Responses — Decision 
on  Opening  Transacition 

Subject  to  paragraph  (e),  [I]if  an  ITS/ 
ADF[CAES]  Market  Maker  [who]  that 
has  issued  a  pre-opening  notification 
receives  "pre-opening  responses" 
through  the  system  cx)ntaining 
"obli^tions  to  trade"  from  market 
makers  in  other  Participant  markets 
("responding  market  makers"),  [he]  it 
shall  combine  those  obligations  Mrith 


orders  [he]  it  already  holds  in  the 
security  and,  on  the  basis  of  this 
aggregated  information,  decide  upon  the 
opening  transacrtion  in  the  security.  If 
the  rrS/ADFlCAES]  Market  Maker  has 
received  more  than  one  pre-opening 
response  from  a  Participant  market,  [he] 
it  shall  include  in  such  combination 
only  those  obligations  to  trade  frtim 
such  Participant  market  as  are  specified 
in  the  most  recent  response,  whether  or 
not  the  most  recent  response  expressly 
cancels  the  preceding  response(s).  An 
original  or  revised  response  received 
after  this  ITS/ADFTCAESj  Market  Maker 
has  effected  [his]  its  opening  transaction 
shall  be  to  no  effect. 

(e)  Pre-Opening  Responses  From  Open 
Maricets 

(1)  An  rrS/ADflCAES]  Market  Maker 
must  acxept  only  those  pre-opening 
responses  sent  to  the  Asscx:iation  by 
market  makers  in  other  [pJParticipant 
markets  prior  to  the  opening  of  their 
markets  for  trading  in  the  security. 
Following  a  halt  or  suspension  in 
trading  declared  by  the  Assocuation  in 
an  ITS  Security,  an  ITS/ADftCAES] 
Market  Maker  must  acc^t  only  those 
pre-opening  responses  sent  by  market 
makers  to  the  Association  from  other 
[p]Participant  markets  that  halted 
trading  in  the  security 
contemporaneously  with  the 
Association  and  that  had  not  resumed 
trading  in  the  security  at  the  time  the 
pre-opening  response  was  sent 

(2)  In  the  event  that  one  or  more 
market  makers  frtim  [pjParticipant 
markets  that  have  already  opened 
trading  in  a  security  or,  with  respect  to 
a  halt  or  suspension  in  trading,  either 
did  not  halt  trading  in  the  secnirity 
contemporaneously  with  the  > 
Association,  or  has  already  resumed 
trading  in  the  security,  respond  to  a  pre- 
opening  notification  in  that  security,  the 
ITS/AI>flCAES]  Market  Maker  need  not, 
but  may  in  [his]  its  discretion,  accept 
such  responses  for  the  pxirpose  of 
inclusion  in  the  opening  or  reopening 
transaction.  In  the  event  that  a 
Participant  market  opens  or,  virith 
respect  to  a  halt  or  suspension  in 
trading,  resiunes  trading  in  a  security 
subsequent  to  a  market  maker  in  the 
Participant  market  sending  a  pre- 
opening  response  but  prior  to  the 
opening  or  reopening  transaction  in 
rrS/ADlFtCAESl.  the  market  maker  who 
sent  the  pre-opening  response  to  the 
Association  must  confirm  the  pre- 
opening  response  by  sending  an 
administrative  message  through  the 
[s]System  stating  that  the  response 
remains  valid.  If  the  market  maker  fails 
to  scr  confirm  the  pre-opening  response, 
the  rrS/ADflCAES]  Market  Maker  need 
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not,  but  may  in  [liis]  its  discretion, 
accept  the  original  response  for  the 
purpose  of  inclusion  in  the  opening  or 
reopening  transaction. 

(f)  Allocation  of  Imbalances 

Whenever  pre-opening  responses 
from  one  or  more  responding  market 
makers  include  obligations  to  take  or 
supply  as  principal  more  than  50 
percent  of  the  opening  imbalance,  the 
ITS/ADFICAESI  Market  Maker  may  take 
or  supply  as  principal  50  percent  of  the 
imbalance  at  the  opening  price,  roimded 
up  or  down  as  may  be  necessary  to 
avoid  the  allocation  of  odd  lots.  In  any 
such  case,  where  the  pre-opening 
response  is  from  more  than  one 
responding  market  maker,  the  ITS/ 
ylDFICAES]  Market  Maker  shall  allocate 
the  remaining  imbalance  (which  may  be 
greater  than  50  percent  if  the  ITS/ 
ADF\CAES]  Market  Maker  elects  to  take 
or  supply  less  than  50  percent  of  the 
imbfilance)  among  them  in  proportion  to 
the  amoimt  each  obUgated  [himself] 
itself  to  take  or  supply  as  principal  at 
the  opening  price  in  {his]  its  pre- 
opening  response,  rounded  up  or  down 
as  may  be  necessary  to  avoid  the 
allocation  of  odd  lots.  For  the  purpose 
of  this  paragraph,  multiple  responding 
market  makers  in  the  same  ITS  Security 
in  the  same  Participant  market  shall  be 
deemed  to  be  a  single  responding 
market  maker. 

(g)  Treatment  of  Obligations  To  Trade 

In  receiving  a  pre-opening  response, 
an  rrS/ADFtCAES]  Market  Maker  shall 
accord  to  any  obligation  to  trade  as 
agent  included  in  the  response  the  same 
treatment  as  [he]  it  would  to  an  order 
entrusted  to  [him]it  as  agent  at  the  same 
time  such  obUgation  was  received. 

(h)  Responses  Increasing  the 
Imbalances 

An  rrS/ADflCAES]  Market  Maker 
shall  not  reject  a  pre-opening  response 
that  has  the  effect  of  further  increasing 
the  existing  imbalance  for  that  reason 
alone. 

(i)  Reports  of  Participation 

Promptly  following  the  opening  in 
any  security  as  to  which  an  ITS/ 
ADflCAES]  Market  Maker  issued  a  prer 
opening  notification,  the  TTS/ADW 
CAES]  Market  Maker  shall  report  to 
each  Participant  responsible  for  a 
market  in  which  one  or  more 
responding  market  makers  are  located 
(1)  the  amount  of  the  seciurity  piut:hased 
and/ or  sold,  if  any,  by  the  responding 
market  maker(s)  in  the  opening 
transaction  and  the  price  thereof,  or  (2) 
if  the  responding  market  maker(s)'s 
response  included  agency  or  principal 


interest  at  the  opening  price  that  did  not 
participate  in  the  opening  transaction, 
the  fact  that  such  interest  did  not  so 
participate. 

[Amended  eff.  Aug.  5, 1991;  Mar.  31, 
1993;  amended  by 'SR-NASD-97-09  eff. 
May  30, 1997;  amended  by  SR-NASD- 
00-46  eff.  Aug.  28,  2000.] 
***** 

[5250]  6550.  Pre-Opening 
Application — Openings  on  Other 
Participant  Markets 

(a)  Pre-Opening  Responses 

Whenever  an  ITS/ ADF\CAES]  Market 
Maker  [who]  that  has  received  a  pre- 
opening  notification  from  another  ITS/ 
ADF[CAES]  Market  Maker  or  ITS 
Participant  Exchange  as  provided  in  the 
ITS  Plan  in  any  ITS  Security  as  to  which 
[he]  it  is  registered  as  an  ITS/ 
ADF[CAES]  Market  Maker  wishes  to 
participate  in  the  opening  of  that 
seciuity  in  the  Participant  market  bom 
which  the  pre-opening  notification  was 
issued,  [he]  it  may  do  so  by  sending 
obhgations  to  trade  through  the  System 
to  such  Participant  market  in  a  pre-  . 
opening  response.  A  pre-opening 
response  shaU  be  designated  as  a  pre- 
opening  response  (POR),  identify  the 
security,  and  show  the  ITS/ADflCAES] 
Market  Maker's  buy  and/or  sell[,] 
interest,  (if  any),  both  as  principal  for 
[his]  its  own  account  ("P")  and  as  agent 
for  orders  left  with  [him]if  ("A"),  at  each 
price  level  within  the  price-range 
indicated  in  the  pre-opening 
notification  (e.g.,  40%),  reflected  on  a 
netted  share  basis. 

For  securities  trading  in  decimal- 
based  increments,  whenever  an  ITS/ 
ADiFtCAES]  Market  Maker  [who]  that 
has  received  a  pre-opening  notification 
from  another  rrS/AI>F[CAES]  Market 
Maker  or  ITS  Participant  Exchange  as 
provided  in  the  ITS  Plan  in  any  ITS 
Security  as  to  which  [he]  it  is  registered 
as  an  ITS/ADf[CAES]  Market  Maker 
wishes  to  participate  in  the  opening  of 
that  security  in  the  Participant  market 
from  which  the  pre-opening  notification 
was  issued,  [he]  it  may  do  so  by  sending 
obligations  to  trade  through  the  System 
to  such  Participant  market  in  a  pre- 
opening  response.  A  pre-opening 
response  shaU  be  designated  as  a  pre- 
opening  response  (POR),  identify  the 
security,  and  show  the  ITS/ADftGAESl 
Market  Maker's  buy  and/or  sell[,] 
interest,  (if  any),  both  as  principal  for 
[his]  its  own  account  ("P")  and  as  agent 
for  orders  left  with  [him]  it  ("A"),  at 
each  price  level  within  the  price-range 
indicated  in  the  pre-opening 
notification  (e;g.,  40.40 ),  reflected  on  a 
netted  share  basis. 


The  pre-opening  response  shall  be 
formatted  as  follows: 
POR  (MMID)  BUY  [SELL]  A-P  40% 

For  securities  trading  in  decimal- 
based  increments  the  pre-opening 
response  shall  be: 
POR  (MMID)  BUY  (SELL)  A-P  40.40 

The  response  may  also  show  market 
orders  separately. 

(b)  Revised  Responses 

An  rrS/ADilCAES]  Market  Maker 
may  cancel  or  modify  [his]  its  pre- 
opening  response  by  sending  through 
the  System  a  revised  response  that 
cancels  the  obligations  to  trade 
contained  in  [his]  its  original  response 
and,  if  a  modification  is  desired,  that 
substitutes  new  obligations  to  trade 
•stating  the  ITS/ADF[CAES]  Market 
Maker's  aggregate  interest  (i.e.,  [his]  its 
interest  reflected  in  the  original 
response  plus  any  additional  interest 
and/or  minus  any  withdrawn  interest)  at 
each  price  level.  Each  succeeding 
response,  even  if  it  fails  to  expressly 
cancel  its  predecessor  response,  shall 
supersede  the  predecessor  response  in 
its  entirety.  Any  revised  response  shall 
be  to  no  effect  if  received  in  the 
Participant  market  from  which  the  pre- 
opening  notification  was  issued  after  the 
seciuity  has  opened  in  such  Participant 
market. 

(c)  Pre-Opening  Notification  From 
Other  Maiieets 

No  rrS/ADftCAES]  Market  Maker, 
whether  acting  as  principal  or  agent, 
shall  send  an  obligation  to  trade, 
conunitment  to  trade  or  order  in  any 
security  through  the  System  to  any  other 
[pji^uticipant  market[,]  prior  to  the 
opening  of  trading  in  such  security  on 
such  otiber  market  (or  prior  to  the 
resumption  of  trading  in  such  security 
on  such  other  market  following  the 
initiation  of  a  halt  or  suspension  in 
trading  in  the  security)  until  a  pre- 
opening  notification  as  to  such  sectuity 
has  been  issued  itom  such  other  market 
or  a  quotation  has  been  disseminated 
from  such  other  market  pursuant  to  SEC 
Rule  llAcl-1.  No  ITS/ADflCAES] 
Market  Maker  that  has  opened  for 
trading  or,  with  respeict  to  a  halt  or 
suspension  of  trading  initiated  by 
another  Participant  [M]market,  (Ud  not 
halt  trading  in  the  seciuity  reasonably 
contemporaneously  with  the  Participant 
[Mlmarket  or  resumed  trading  during 
such  trading  halt  or  suspension,  shall 
respond  to  a  pre-opening  notification. 

(d)  Sole  Means  of  Pre-Opening  Routing 

Once  a  pre-opening  notification  as  to 
any  security  is  received  by  the  ITS/ 
ADF[CAES]  Market  Maker  through  the 
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System,  the  ITS/ADflCAES]  Market 
Maker[8]  in  such  seciuity  shall  submit 
obligations  to  trade  that  security  as 
principal  for  [his]  its  own  account  to  the 
market  from  which  the  pre-opening 
notification  was  issued  only  through  the 
Pre-Opening  Application  and  shall  not 
send  orders  to  trade  that  security  for 
[his]  its  own  accoimt  to  such  market  for 
participation  at  the  opening  in  that 
market  by  any  other  means.  However, 
this  restriction  shall  not  apply  to  any 
order  sent  to  such  market  by  the  ITS/ 
ADF[CAES]  Market  Maker  prior  to  the 
issuance  of  the  pre-opening  notification. 

(e)  Duration  of  Obligations  To  Trade 

-  Responses  to  pre-opening 
notifications  shall  be  voluntary,  but 
each  obligation  to  trade  that  an  ITS/ 
ADftCAES]  Market  Maker  includes  in 
any  pre-opening  response,  or  in  any 
modification  of  a  pre-opening  response, 
shall  remain  binding  on  [him]  it,  until 
the  security  has  opened  in  the  market 
from  which  the  pre-opening  notification 
was  issued  or  imtil  a  cancellation  or 
modification  of  such  obligation  has  been 
received  in  such  market,  and  until  a 
subsequent  cancellation  or  modification 
thereof  has  been  received  in  such 
market. 

(f)  Request  for  Participation  Report 

The  ITS  Plan  anticipates  that  an  ITS/ 
ADFICAES]  Market  Maker  [who]  that 
has  sent  one  or  more  obligations  to  trade 
in  response  to  a  pre-opening  notification 
will  request  a  report  through  the  System 
as  to  [his]  its  participation  if  [he]  if  does 
not  receive  a  report  as  required 
promptly  following  the  opening.  If,  on 
or  follovtdng  trade  date,  [he]  it  does 
request  a  report  through  the  System  as 
to  [his]  its  participation  before  4:00  p.m. 
Eastern  Time,  and  [he]  it  does  not 
receive  a  response  by  9:30  a.m.  Eastern 
Time  on  the  next  trading  day,  [he]  it 
need  not  accept  a  later  report.  If  [he]  it 
fails  to  so  request  a  report,  [he]  it  must 
accept  a  report  until  4:00  p.m.  Eastern 
Time  on  the  third  trading  day  following 
the  trade  date  (i.e.,  on  T+3).  The 
Association  does  not  intend  this 
paragraph  to  relieve  [him]  U  the  ITS/ 
ASD  Market  Maker  of  the  obligation, 
when  [he]  it  does  not  receive  a  report, 
to  request  a  report  as  soon  as  [he]  it 
reasonably  should  expect  to  have 
received  it. 

(Amended  eff.  Nov.  24, 1989;  May  15, 
1991;  Aug.  5, 1991;  amended  by  SR- 
NASD-97-09  eff.  May  30, 1997; 
amended  by  SR-NASD-00-46  eff.  Aug. 
28, 2000.]  , 


[526O]6ff0O.  System  Trade  and 
Quotatifnis 

(5261]655i.  (Obligation  To  Honor 
System  Trades]  ObUgaHon  Before 
luuing  External  ITS  Commitmenta 

[If  an  rrS/CAES  Market  Maker  or 
clearing  member  acting  on  his  behalf  is 
reported  on  the  clearing  tape  (as  : 
adjusted)  at  the  close  of  any  trading  day, 
or  shown  by  the  activity  reports 
developed  by  CAES  as  constituting  a 
side  of  a  System  trade,  such  ITS/CAES 
Market  M^er  or  clearing  member  shall 
honor  such  trade  on  the  scheduled 
settlement  date.] 

Before  formatting  any  order,  bid  or 
offer  into  an  ITS  commitment  to  trade 
and  issuing  such  a  commitment  to 
another  ITS  participant  market,  a 
member  registered  as  an  ITS  Market 
Maker  in  an  fPS  Security  shall  first 
exhaust  all  interest  at  or  better  than 
such  order,  bid  or  offer  which  is  resident 
in  the  ADF,  and  then  expose  for  thirty 
seconds  any  remaining  balance  to  all 
ADF  Participants,  whether  or  not 
registered  in  the  ITS  Security  involved. 

[5262)6562.  Trade-Throughs 

(a)  A  member  registered  as  an  ITS/ 
ADf(CAES]  Market  Maker  in  an  ITS/ 
ADFICAES]  [sjSecurity,  shall  avoid 
purchasing  or  selling  such  security, 
whether  as  principal  or  agent,  at  a  price 
[which]  that  is  lower  than  the  bid  or 
higher  than  the  offer  displayed  from  an 
ITS  Participant  Exchange  or  ITS/ 
ADflCAES]  Market  Maker  ("trade- 
through"),  unless  the  following 
conditions  apply: 

(1)  The  size  of  the  bid  or  offer  that  is 
traded-through  is  for  100  shares; 

(2)  the  ITS7AI?nCAES]  Market  Maker 
is  luiable  to  avoid  the  trade-through 
because  of  [the]  a  systems/equipment 
feilure  or  malfunction; 

(3)  the  transaction  which  constituted 
the  trade-through  is  not  a  "regular  way" 
contract; 

(4)  the  bid  or  offer  that  is  traded[-] 
through  is  being  displayed  fitim  a 
(Mjmarket  [C]center  whose  members  are 
relieved  of  their  obhgations  under  SEC 
Rule  llAcl-l((C]c)(2)  with  respect  to 
such  bid  or  offer; 

(5)  the  bid  or  offer  that  is  traded[-] 
through  has  caused  a  locked  or  crossed 
market  in  the  ITS  Security; 

(6)  the  commitment  received  by  an 
ITS/ADF[CAES]  Market  Maker  which 
caused  the  trade-through  was  originated 
by  an  ITS  Participant  Exchange; 

(7)  The  transaction  involves  (A) 
purchases  and  sales  effected  by  ITS/ 
ADftCAES]  Market  Makers  participating 
in  an  opening  (or  reopening)  transaction 
or  (B)  any  "Block  Transaction"  as 
defined  in  the  ITS/ADflCAES]  Rules;  or 


(a)  In  the  case  of  a  third  participating 
market  center  trade-through,  either. 

(A)  the  rrS/ADflCAESTMarket  Maker 
who  initiated  the  trade-through  (i)  had 
sent  a  conunitment  to  trade  promptly 
following  the  trade-through  that  satisfies 
the  bid  or  offer  traded[-]  through,  and 
(ii)  preceded  the  commitment  with  an 
adininistrative  message  stating  that  the 
commitment  was  in  satisfaction  of  a 
third  participating  market  center  trade- 
through;  or 

(B)  a  complaint  with  respect  to  the 
trade-through  was  not  received  by  the 
Association  through  the  System  from 
the  aggrieved  party  promptly  following 
the  trade-through,  and,  in  any  event, 
within  ten  (10)  minutes  from  the  time 
the  aggrieved  party  sent  a  complaint 
through  the  System  to  the  ITS 
[pjParticipating  [mjMarket  [c]Cienter  that 
received  Uie  commitment  to  trade  that 
caused  the  trade-through,  which  first 
complaint  must  have  been  received 
within  five  (5)  minutes  fattm  the  time 
the  report  of  the  transaction  that 
constituted  the  trade-through  was 
disseminated  over  the  high  speed  line  of 
the  consolidated  last  sale  reporting 
system. 

(b)  (1)  If  a  trade-through  occurs  and  a 
complaint  is  promptly  received  by  the 
Association  either  through  the  ITS 
System  fit)m  the  appropriate  ITS 
Participant  Exchange  whose  member  is 
the  aggrieved  party  or  from  an  ITS/ 
ADftCAES]  Market  Maker,  then: 

(A)  If  ITS/AOftCAES]  Market  Makers 
are  on  both  sides  of  a  principal  trade, 
the  price  of  the  transaction  which 
constituted  the  trade-through  shall  be 
corrected,  by  agreement  of  the  parties,  to 
a  price  at  which  a  trade-through  would 
not  have  occurred  and  the  price 
correction  shall  be  reported  through  the 
consolidated  last  sale  reporting  system; 
otherwise  (i)  the  initiating  ITS/ 
AD^CAES]  Market  Maker  shall  satisfy, 
or  cause  to  be  satisfied,  the  bid  or  offer 
traded-through  in  its  entirety  at  the 
price  of  such  bid  or  offer  or  at  the  price 
that  caused  the  trade-through  (as 
determined  in  accordance  with 
subparagraph  (E)  below,  or,  if  the 
initiating  ITS/ADF[CAES]  Market  Maker 
elects  not  to  do  so,  (ii)  the  transaction 
shall  be  voided. 

(B)  If  an  ITS/ADfTCAES)  Market 
Maker  executed  the  transaction  and  the 
contra-side  was  not  an  ITS/ADFtCAESJ 
Market  Maker  (i)  the  ITS/ADfTCAES] 
Market  Maker  registered  in  the  security 
shall  satisfy,  or  cause  to  be  satisfied,  the 
bid  or  offer  traded-through  in  its 
entirety  at  the  price  of  such  bid  Or  offer, 
or,  if  the  ITS/ADfTCAES]  Market  Maker 
elects  not  to  do  so,  (ii)  the  price  of  the 
transaction  [which]  that  constituted  the 
trade-through  shall  be  corrected  by  the 
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ITS/yWJFtCAES]  Market  Maker  to  a  price 
at  which  a  trade-through  would  not 
have  ocxnirred  and  the  price  correction 
shall  be  reported  through  the 
consolidated  last  sale  reporting  system. 

(C)  If  ITS/ADilCAES]  Market  Makers 
are  on  both  sides  of  a  trade  and  one  or 
both  are  acting  as  agent,  the  price  of  the 
transaction  which  constituted  the  trade- 
through  shall  be  corrected,  by  agreement 
of  the  parties,  to  a  price  at  which  a 
trade-through  would  not  have  occiured 
and  the  price  correction  shall  be 
.reported  through  the  consolidated  last 
sale  reporting  system;  otherwise,  the 
rrS/ADfTCAES]  Market  Maker  that 
initiated  the  transaction  shall  satisfy,  or 
cause  to  be  satisfied,  the  bid  or  offer 
traded-through  in  its  entirety  at  the 
price  of  such  bid  or  ofier. 

(D)  Whenever  the  provisions  of 
subparagraphs  (B)  and  (C)  above  apply, 
the  customer's  order  or  a  portion  thereof 
[which]  that  was  executed  in  the 
transaction  [which]  that  constituted  the 
trade-through  (whether  such  order  or  a 
portion  thereof  was  executed  by  the 
member  who  initiated  the  trade-through 
or  by  the  member  on  the  contra-side  of 
the  transaction,  or  both)  shall  receive 
the  price  [which]  that  caused  the  trade- 
through,  or  the  price  at  which  the  bid 
or  offer  traded-through  was  satisfied,  if 
it  was  satisfied  pursuant  to 
subparagraph  (B)  above,  or  the  adjusted 
price,  if  there  was  an  adjustment 
pursuant  to  subparagraph  (B)  above, 
whichever  price  is  most  beneficial  to  the 
order  or  a  portion  thereof.  Money 
differences  resulting  from  the 
application  of  this  paragraph  shall  be 
the  liability  of  the  member  who  initiated 
the  trade-through. 

(E)  The  price  at  which  the  bid  or  offer 
traded-through  shall  be  satisfied  shall  be 
the  price  of  such  bid  or  offer  except  if 
(i)  the  transaction  that  constituted  the 
trade-through  was  of  "block  size"  but 
did  not  constitute  a  "block  trade"  (as 
those  terms  are  defined  in  the  Block 
Trade  Rule)  and  (ii)  the  ITS/^4DflCAES] 
Market  Maker  who  initiated  the  trade- 
through  did  not  make  every  reasonable 
effort  to  satisfy,  or  cause  to  be  satisfied, 
through  the  System  the  bid  or  offer 
traded-throu^  at  its  price  and  in  its 
entirety  within  two  (2)  minutes  from  the 
time  the  report  of  the  transaction  that 
constituted  the  trade-through  was 
disseminated  over  the  high  speed  line  of 
the  consolidated  last  sale  reporting 
system.  In  the  case  of  such  exception, 
the  price  at  which  the  bid  or  offer 
traded-through  shall  be  satisfied  shall  be 
the  price  that  caused  the  trade-through. 

(2)  Such  complaint  shall  be 
considered  promptly  received  when  no 
more  than  five  minutes  expire  from  the 
time  the  report  of  the  transaction  was 


disseminated  over  the  high  speed  line  of 
the  consolidated  last  sale  reporting 
system,  unless  the  transaction  is 
between  an  ITS/ ADi=lCAES]  Market 
Maker  and  another  ITS/ADfTCAES] 
Market  Maker  or  ITS  Participant 
Exchange.  In  the  latter  case,  the 
complaint  must  be  received  within  ten 
minutes  irom  the  time  the  aggrieved 
party  sent  a  complaint  through  the 
System  to  the  ITS/i4DF[CAES]  Market 
Maker  or  ITS  Participant  Exchange  that 
received  the  commitment  to  trade  that 
caused  the  trade-through,  which  first 
complaint  must  have  been  received 
within  five  minutes  from  the  time  the 
report  of  the  transaction  was 
disseminated  over  the  high  speed  line  of 
the  consolidated  last  sale  reporting 
system. 

(c)  (1)  The  Association  shall  notify  the 
rrS/ylDPlCAES]  Market  Maker  of  any 
trade-through  complaint  received  from 
an  ITS  Participant  Exchange  or  ITS/ 
ADF\CAES]  Market  Maker.  Upon  receipt 
of  such  notification,  the  ITS/ADnCAES] 
Market  Maker  shall  promptly  respond  to 
the  complaining  ITS  Participant 
Exchange  or  ITS/A£>F[CAES]  Market 
Maker.  Such  response  shall  set  forth 
either:  (A)  the  conditions  specified  in 
paragraph  (a)  above,  or  (B)  the  corrective 
action  to  be  taken  under  paragraph  (b) 
above,  ff  there  is  more  than  one  ITS/ 
ADFICAES]  Market  Maker  that  is 
registered  in  the  ITS  Security  and 
participating  in  the  transaction,  then  the 
ITS/ADi=lCAES]  Market  Maker  that 
initiated  the  transaction  will  receive 
notification  of  the  trade-through 
complaint. 

(2)  If  it  is  ultimately  determined  that 
an  ITS/ADF[CAES]  Market  Maker  has 
engaged  in  a  trade-through  but  has  not 
taken  corrective  action  required  by 
paragraph  (b)  above,  then  the  ITS/ 
ADfTCAES]  Market  Maker  shall  be 
liable  for  the  lesser  of  (A)  the  actual  loss 
proximately  caused  by  the  trade-throuigh 
and  suffered  by  the  aggrieved  party,  or 
(B)  the  loss  proximately  caused  by  the 
trade-through  which  would  have  been 
suffered  by  the  aggrieved  party  had  [he] 
it  purchased  or  sold  the  seciirity  subject 
to  the  trade-through  in  order  to  mitigate 
[his]  its  loss  and  had  such  purchase  or 
sale  been  effected  at  the  "loss  basis 
price."  For  purposes  of  this 
subparagraph  the  "loss  basis  price" 
shall  be  the  price  of  the  next 
transaction,  as  reported  by  the  high 
speed  line  of  the  consolidated  last  sale 
reporting  system  in  the  security  in 
question,  after  one  hour  has  elapsed 
from  the  time  the  complaint  is  received 
(or,  if  the  complaint  is  so  received 
within  the  last  hour  in  which 
transactions  are  reported  on  the  high 
speed  line  of  the  consolidated  last  sale 


reporting  system  on  any  day,  then  the 
price  of  the  opening  transaction  in  such 
security  reported  on  such  high  speed 
line  on  the  next  day  on  which  the 
security  is  traded). 

(3)  Any  ITS/ADftCAESJ  Market 
Maker  that  becomes  the  subject  of  a 
trade-through  by  another  ITS  Participant 
Exchange  or  ITS/ADilCAESl  Market 
Maker  may  take  whatever  steps  [are] 
necessary  to  mitigate  any  potential  loss 
resulting  from  the  trade-through  of  his 
bid  or  offer.  Such  action  shall  be 
promptly  communicated  to  the 
offending  ITS  Participant  market. 

(4)  The  provisions  of  this  trade- 
through  rule  shall  not  apply  in  respect 
to  any  Participant  Exchange  [which] 
that  does  not  have  in  effect  a  similar 
rule  imposing  similar  obligations  and 
responsibilities. 

(5)  If  a  complaint  of  a  purported  trade- 
through  is  received  by  the  Association 
and  the  complained-of  transaction 
resulted  bom  an  ITS/ADfTCAES] 
Market  Maker's  execution  of  a 
commitment  to  trade  received  frY)m 
another  ITS/ADF[CAES]  Market  Maker 
or  ITS  Participant  Exchange,  the  ITS/ 
AU^CAES]  Market  Maker  should,  if 
circumstances  permit,  make  reasonable 
efforts  to  notify  the  complaining  party, 
as  promptly  as  practicable  following 
receipt  of  the  complaint,  (A)  that  the 
transaction  was  not  initiated  by  the  ITS/ 
ADF[CAES]  Market  Maker  and  (B)  [of] 
the  identity  of  the  ITS/ADi^CAES] 
Market  Maker  or  ITS  Participant 
Exchange  that  originated  the 
commitment.  Neither  compliance  nor 
non-compliance  with  the  preceding 
sentence  shall  be  the  basis  for  any 
liabifity  of  the  ITS/ADF[CAES]  Market 
Maker  for  any  loss  associated  with  the 
complained-of  transaction. 

[5263)6563.  Locked  or  Crossed  Markets 

(a)  A  member  registered  as  an  ITS/ 
ADF[CAES]  Market  Maker  in  an  ITS/ 
ADFICAES]  Security  that  makes  a  bid 
(offier)  for  such  security  at  a  price 
[which]  that  equals  the  offering  (bid) 
price  at  that  time  from  an  ITS 
Participant  Exchange  or  ITS/ADfTCAESl 
Market  Maker  has  created  what  is 
referred  to  in  this  [rjAule  as  a  "locked 
market." 

(b)  A  member  registered  as  an  ITS/ 
ADF[CAES]  Market  Maker  in  an  ITS/ 
ADFtCAES]  Security  that  makes  a  bid 
(offer)  for  such  security  at  a  price  . 
[which]  that  exceeds  (is  less  than)  the 
offering  (bid)  price  at  that  time  fit>m  an 
ITS  Participant  Exchange  or  ITS/ 
ADfTCAES]  Market  Maker  has  created 
what  is  referred  to  in  this  [r]Rule  as  a 
"cFossod  mflrkot  '* 

(c)  An  rrS/AZJFTCAES]  Market  Maker 
[who]  that  makes  a  bid  or  offer  and  in 
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so  doing  creates  a  locked  or  crossed 
market  with  another  ITS  Participant  or 
ITS/ADHCAES]  Market  Maker  shall 
promptly  send  to  such  other  ITS 
Participant  Exchange  or  ITS/APi^CAESl 
Market  Maker  a  commitment  to  trade 
seeking  either  the  bid  or  offer  [which] 
that  was  locked  or  crossed,  unless 
excused  by  operation  of  paragraph  (d) 
below.  Such  commitment  shall  be  for 
either  the  nimiber  of  shares  [he]  it  has 
bid  for  (offered)  or  the  number  of  shares 
offered  (bid  for)  on  the  ITS  Participant 
Exchange  or  by  the  ITS/ADfTCAES] 
Market  Maker,  whichever  is  less. 

(d)  The  provisions  of  paragraph  (c) 
above  shall  not  apply  when: 

(1)  The  bid  or  offer  in  the  ITS 
Participating  [mjMarket  [c]  Center  is  for 
100  shares; 

(2)  the  issuance  of  the  commitment  to 
trade  referred  to  above  would  be 
prohibited  by  SEC  Rule  lOa-1  under  the 
Act; 

(3)  the  ITS/ADfTCAES)  Market  Maker 
[who]  that  causes  a  locked  or  crossed 
market  is  imable  to  comply  with  the 
provisions  of  paragraph  (c)  above 
because  of  a  systems/equipment  failiue 
or  malfunction; 

(4)  the  bid  or  offer  that  causes  the 
-locked  or  crossed  market  is  not  for  a 

"regular  way"  contract; 

(5)  the  locked  or  crossed  market 
occurs  at  a  time  when,  with  respect  to 
the  rrs  Secmity  [which]  that  is  the 
subject  of  the  locked  or  crossed  market, 
members  of  the  ITS  [pjPartidpating 
[mjMarket  [c]  Center  to  which  the 
commitment  to  trade  would  be  sent 
pursuant  to  paragraph  (c)  above  are 
relieved  of  their  obligations  under  SEC 
Rule  llAcl-1  (c)(2); 

(6)  the  transaction  involves  (A) 
purchases  and  sales  effected  by  ITS/ 
[CAES]  ADF  Market  Maker[']s 
participating  in  an  opening  or 
(reopening)  transaction  or  (B)  any 
"Block  Transaction"  as  defined  in  the 
ITS[/CAES1  Rules. 

[5264]  6564.  Block  Transactions 

(a)  An  ITS/A£>f!CAES]  Market  Maker 
[who]  that  executes  a  "block 
transaction"  in  an  ITS[/CAES1 
[s]  Security  in  which  [he]  it  is  registered 
as  an  ITS/ADF[CAES]  Market  Maker  at 
an  execution  price  outside  the  best 
quotation  for  the  security  displayed  by 
any  ITS  [p]Participant  market  or  other 
rrS/AD/^CAES]  Market  Maker,  shall, 
upon  executing  the  block  trade,  send  to 
each  other  [p]Participant  market  and 
each  ITS/ADF[CAES]  Market  Maker 
displaying  a  bid  or  offer  (as  the  case 
may  be)  superior  to  the  execution  price, 
a  commitment  to  trade,  at  the  execution 
price,  to  satisfy  the  number  of  shares 


displayed  in  that  [p] ftrticipant  market's 
bid  or  offer. 

(b)  For  purposes  of  this  Rule,  a  block 
transaction  shall  be  a  trade  that: 

(1)  Involves  10,000  or  more  shares  of 
a  conmion  stock  traded  through  ITS  (an 
"ITS  Security")  or  a  quantity  of  any 
such  security  having  a  market  value  of 
$200,000  or  more  ("block  size"); 

(2)  is  effected  at  a  price  outside  the 
bid  or  offer  displayed  bom  another  ITS 
[plParticipating  [m]Market  [c]  Center; 
and 

(3)  involves  either: 

(A)  a  cross  of  block  size  (where  the 
member  represents  all  of  one  side  of  the 
transaction  and  all  or  a  portion  of  the 
other  side);  or 

(B)  any  other  transaction  of  block  size 
(i.e.,  in  which  the  ITS/AUflCAES] 
Market  Maker  represents  an  order  of 
block  size  on  one  side  of  the  transaction 
only)  that  is  not  the  result  of  an 
execution  at  the  current  bid  or  offer  of 
the  rrS/ADnCAES]  Market  Maker. 

Contemporaneous  transactions  at  the 
same  price  filling  an  order  or  orders 
then  or  theretofore  represented  by  the 
TTS/ADF\CAES]  Market  Maker 
(including  transactions  resulting  from 
commitments  to  trade  sent  by  the  ITS/ 
ADPICAES]  Market  Maker  pursuant  to 
paragraph  (a)  above)  shall  be  deemed  to 
constitute  a  single  transaction  for  the 
purpose  of  this  definition. 

(c)  A  "ciurent  bid  or  offer"  of  the  ITS/ 
ADF[CAES]  Market  Maker,  as  that  term 
is  used  in  paragraph  (b)(3)(B)  above, 
means  the  price  of  the  current  quotation 
displayed  by  the  ITS/ADFICAES] 
Market  Maker  established 
independently  of  the  order  to  buy  or 
sell. 

(d)  A  "bid  or  offer"  displayed  bom 
another  ITS  [pjftuticipating  [mjMarket 
[c] Center  (or  any  derivative  phrase),  as 
that  term  is  used  in  this  Rule,  means  the 
current  quotations  fit)m  another  ITS 
[p]Participating  [mjAfarket  [c]  Center 
displayed  to  the  rrS/ADf[CAES]  Market 
Maker  as  required  by  the  ITS  Plan,  and 
does  not  include  "away-from-the- 
market'*  limit  orders  or  other  interests 
that  may  be  represented  in  such  other 
rrs  [plParticipating  [mjAfarket 

[c]  Center. 

(e)  Inapplicability.  Paragraph  (a) 
above  shall  not  apply  imder  the 
following  conditions: 

(1)  The  size  of  the  better  priced  bid  or 
offer  displayed  by  another  ITS 
[plParticipating  [mjMarket  [c]  Center  was 
for  100  shares; 

(2)  the  ITS/A£>PTCAES1  Market  Maker 
representing  the  blcick-size  order(s) 
made  every  reasonable  effort  to  satisfy 
through  ITS  a  better-priced  bid  or  offer 
displayed  by  another  ITS 
[plParticipating  [mjAferket  [c]  Center  but 


was  unable  to  because  of  a  systems/ 
equipment  failure  or  malfunction; 

(3)  the  block  trade  was  not  a  "regular 
way"  contract; 

(4)  the  bid  or  offer  that  is  traded 
through  is  being  displayed  bom  a 
[mlMarket  [c]  Center  whose  members  are 
relieved  of  their  obligations  under  SEC 
Rule  llAci-l(c)(2)  with  respect  to  such 
bid  or  offer; 

(5)  the  bid  or  offer  that  is  traded 
through  has  caused  a  locked  or  crossed 
market  in  the  ITS  Security; 

(6)  the  better  priced  bid  or  offer  was 
being  displayed  from  an  ITS 
[plParticipating  [mlMarket  [clCenter 
whose  members  were  relieved  of  their 
obligations  with  respect  to  such  bid  or 
offer  under  SEC  Rule  11  Ac  l-l(c)(2) 
pursuant  to  the  "unusual  market" 
exception  to  SEC  Rule  llAcl-l(b)(3);  or 

(7)  the  bettOT  priced  bid  or  offer  had 
caused  a  "locked  or  crossed  market[,]" 
in  the  ITS  Security  that  was  the  subject 
of  the  block  trade. 

(5265.  Authority  To  Cancel  or  Adfust 
Transactions] 

[(a)  In  circimistances  in  which  the 
Association  deems  it  necessary  to 
maintain  a  fair  and  orderly  market  and 
to  protect  investors  and  the  public 
interest,  the  Association  may,  pursuant 
to  the  procediu«s  set  forth  in  Rule 
11890  of  the  Uniform  Practice  Code, 
declare  any  transaction  arising  out  of 
the  use  or  operation  of  the  ITS(/CAES] 
System,  null  and  void  on  the  grounds 
that  one  or  more  of  the  terms  of  the 
transaction  are  clearly  erroneous;  and 
the  Association  may  reallocate  stock 
between  ITS[/CAES]  Market  Makers  to 
correct  an  erroneous  transaction.] 

[(b)  For  purposes  of  this  Rule,  the 
terms  of  the  transaction  are  clearly 
erroneous  when  there  is  an  obvious 
error  in  any  term,  such  as  price,  nimiber 
of  shares  or  other  unit  of  trading, 
identification  of  the  security,  or  if  a 
specific  commitment  to  trade  has  been 
executed  with  the  wrong  ITS/CAES 
Market  Maker.] 

[53D0]6700.  THE  PORTAL®  MARKET 

[5310)67/0.  Definitions 

For  purposes  of  the  PORTAL*  Market 
Rules,  unless  the  context  requires 
otherwise: 

(a)  "Association"  means  the  National 
Association  of  Securities  Dealers,  Inc. 
(Association)  or  its  wholly  owned 
subsidiary,  NASD  Regulation,  Inc.  [The 
Nasdaq  Stock  Market,  Inc.,]  as 
determined  by  the  Association. 

(a)  through  (aa)  No  Change. 
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[532016780.  Requirements  Applicable 
to  PORTAL  Securities 

[532116721.  Application  for 
Designation 

(a)  Application  for  designation  as  a 
PORTAL  security  shaU  be  in  the  form 
required  by  the  Association  and  shall  be 
filed  by  a  PORTAL  participant. 
AppUcations  may  be  made  with  or 
wi^out  the  concurrence  of  the  issuer. 
The  application  shall  demonstrate  to  the 
satisfaction  of  the  Association  that  the 
security  meets  or  exceeds  the 
qualification  requirements  set  forth  in 
Rule  5322. 

(b)  Designation  of  a  security  as  a 
PORTAL  security  shall  be  declared 
e^ctive  within  a  reasonable  time  after 
determination  of  qualification.  The 
effective  date  of  designation  as  a 
PORTAL  security  shall  be  determined 
by  the  Association  giving  due  regard  to 
•the  requirements  of  the  PORTAL 

Market. 

[532216782.  Qualification  Requirements 
for  PORTAL  Securities 

(a)  To  qualify  for  initial  designation 
andtontinued  designation  in  the 
PORTAL  Market,  a  security  shall: 

(l)be: 

(A)  a  restricted  sectirity,  as  defined  in 
SEC  Rule  144(a)(3)  under  the  Securities 
Act;  or 

(B)  a  security  that  upon  issuance  and 
continually  thereafter  only  can  be  sold 
pursuant  to  Regulation  S  imder  the 
Securities  Act.  SEC  Rule  144A,  or  SEC 
Rule  144  under  the  Securities  Act,  or  in 
a  transaction  exempt  from  the 
registration  requirementS^of  the 
Securities  Act  pursuant  to  Section  4 
thereof  and  not  involving  any  public 
offering; 

provided,  however,  that  if  the  security 
is  a  depositary  receipt,  the  underlying 
security  shall  also  be  a  security  that 
meets  Uie  criteria  set  forth  in 
subparagraphs  (A)  or  (B)  hereof; 

(2)  be  eligible  to  be  sold  pursuant  to 
SEC  Rule  144A  under  the  Securities 
Act; 

(3)  be  in  negotiable  form  and  not 
subject  to  any  restriction,  condition  or 
requirement  that  would  impose  an 
xmreasonable  burden  on  any  PORTAL 
participant; 

(4)  be  assigned  a  CUSIP  or  CINS 
security  identification  nimiber  that  is 
different  from  any  identification  number 
assigned  to  any  unrestricted  securities 
of  the  same  class  [which]  that  do  not 
satisfy  paragraph  (a)(1)(B);  or,  if  issued 
in  physical  certificate  form  to  investors, 
have  a  legend  placed  on  each  certificate 
stating  that  the  securities  have  not  been 
registered  under  the  Securities  Act  and 
cannot  be  resold  without  registration 


imder  the  Securities  Act  or  an 
exemption  therefrom;  and 

(5)  satisfy  such  additional  criteria  or 
requirements  as  the  Association  may 
prescribe. 

(b)  Notwithstanding  the  provisions  of 
paragraph  (a)(1)(B)  of  this  Rule,  if  a 
PORTAL  seciuity  is  sold  pursuant  to  the 
provisions  of  Rule  144,  including  Rule 
144(k),  it  will  thereby  cease  being  a 
PORTAL  secTirity  and  it  must  be 
assigned  a  CUSIP  or  CINS  security 
identification  number  that  is  different 
from  the  identification  number  assigned 
to  a  PORTAL  security  of  the  same  class. 

(532316723.  Suspension  or  Termination 
of  a  PORTAL  Security  Designation 

(a)  The  Association  may,  in  its 
discretion,  suspend  or  terminate 
designation  as  a  PORTAL  security  if  it 
determines  that: 

(1)  The  seciirity  is  not  in  compliance 
with  the  requirements  of  the  PORTAL 
Rules; 

(2)  a  holder  or  prospective  purchaser 
that  requested  issuer  information 
pursuant  to  SEC  Rule  144A(d)(4)  did  not 
receive  the  information; 

(3)  any  application  or  other  document 
relative  to  such  securities  submitted  to 
the  Association  contained  an  imtrue 
statement  of  a  material  fact  or  omitted 
to  state  a  material  fact  necessary  to  make 
the  statements  therein  not  misleading; 
or 

(4)  failure  to  withdraw  designation  of 
such  seciirities  would  for  any  reason  be 
detrimental  to  the  interests  and  welfare 
of  PORTAL  participants  or  the 
Association. 

(b)  The  Association  will  promptly 
notify  PORTAL  participants  of  the 
suspension  or  termination  of  a  security's 
designation  as  a  PORTAL  security.  Such 
notification  may  be  made  through  the 
facilities  of  the  PORTAL  Market. 
Suspension  or  termination  shall  become 
effective  in  accordance  with  the  terms  of 
notice  by  the  Association.  The 
Association  also  will  promptly  notify 
The  Depository  Trust  Company  of  the 
suspension  or  termination. 

(c)  Notwithstanding  the  suspension  or 
termination  of  designation  of  a  security 
as  a  PORTAL  security,  such  sectirity 
shall  remain  subject  to  all  rules  of  the 
Association  applicable  to  the  PORTAL 
Market  imtil  the  security  is  sold  in 
accordance  with  the  terms  of  notice  by 
the  Association  of  the  suspension  or 
termination. 

1532416724.  PORTAL  Entry  Fees 

When  a  PORTAL  participant  submits 
an  application  for  designation  of  any 
class  of  securities  as  a  PORTAL  seciuity, 
it  shall  pay  to  the  Association  a  filing 
fee  of  $2,000.00  for  an  application 


covering  a  seciirity  or  group  of 
identifiable  securities  issuable  as  part  of 
a  single  private  placement  covered  by 
the  same  offering  documents,  plus 
$200.00  per  assigned  security  s)rmbol 
that  is  in  addition  to  the  first  sjmibol 
assigned. 

[533016730.  Requirements  Applicable 
to  Members  of  the  Association 

[533116731.  Limitations  on 
Transactions  in  PORTAL  Securities 

(a)  No  member  shall  sell  a  PORTAL 
security  imless: 

(1)  The  sale  is  to: 

(A)  an  investor  or  member  that  the 
member  reasonably  believes  is  a 
"qualified  institutional  buyer"  in  a 
transaction  exempt  frtim  registration 
imder  the  Securities  Act  by  reason  of 
compliance  with  Rule  144A; 

(B)  an  investor  or  member  in  a 
transaction  that  is  exempt  frtim 
registration  under  the  Securities  Act  by 
reason  of  compliance  with  an  applicable 
exemption  imder  the  Securities  Act 
other  than  Rule  144 A;  or 

(C)  a  member  acting  as  an  agent  in  a 
transaction  that  the  member  acting  as 
agent  determines  is  in  compliance  with 
subparagraphs  (A)  or  (B)  hereof,  and  the 
selling  member  determines  is  exempt 
from  registration  under  the  Securities 
Act  by  reason  of  compliance  with  SEC 
Rule  144A  or  an  applicable  exemption 
under  the  Securities  Act  other  than  SEC 
Rule  144A;  and 

(2)  the  member  maintains  in  its  files 
information  demonstrating  that  the 
transaction  is  in  compliance  with  Rule 
144A  or  with  any  other  applicable 
exemption  from  registration  under  the 
Securities  Act. 

[533216732.  Reporting  Debt  and  Equity 
Transactions  in  PORTAL  Securities 

(a)  A  transaction  in  a  PORTAL 
security  in  which  a  PORTAL  dealer  or 
PORTAL  broker  participates  shall  be 
reported  to  the  PORTAL  Market  system 
in  a  PORTAL  transaction  report 
complying  with  Rule  [5334]  6734  by: 

(1)  The  seller,  if  each  party  in  the 
transaction  is  either  a  PORTAL  dealer  or 
a  PORTAL  broker; 

(2)  the  PORTAL  dealer  or  PORTAL 
broker  participating  in  the  transaction,  if 
only  one  party  in  the  transaction  is  a 
PORTAL  dealer  or  PORTAL  broker; 
provided,  however,  that  with  tesped  to 
transactions  that  are  part  of  the  initial 
ofiiering  by  or  on  beh^  of  the  issuer  or 
an  affiliate  Uiereof,  a  PORTAL  dealer  or 
PORTAL  broker  may  comply  with  its 
obligation  to  submit  a  PORTAL 
transaction  report  by  submitting, 
instead,  a  PORTAL  surveillance  report 
[which]  that  reports  such  transaction  to 
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the  Market  Regulation  Department  of 
the  Association  as  set  fortii  in  Rule 
[5336]  6736. 

(b)  A  transaction  in  a  PORTAL 
security  in  which  a  member 
participates,  but  in  which  no  PORTAL 
dealer  or  PORTAL  broker  participates, 
shall  be  reported  to  the  Market 
Regulation  Department  of  the 
Association  in  a  PORTAL  non- 
participant  report  complying  with  Rule 
[5335]  6735  by: 

(1)  The  seller,  if  each  party  in  the 
transaction  is  a  member;  or 

(2)  The  member,  if  only  one  party  in 
the  transaction  is  a  member. 

(c)  The  member  responsible  for 
submitting  a  PORTAL  transaction  report 
shall  also  submit  to  the  Market 
Regulation  Department  of  the 
Association  a  PORTAL  surveillance 
report  as  set  forth  in  Rule  [5336]  6736. 

(d)  The  reporting  requirements  of  this 
Rule  shall  apply  to  any  transaction  in  a 
PORTAL  security,  including 
transactions  in  reliance  on  SEC  Rule  144 
and  sales  to  or  purchases  from  a  non- 
U.S.  securities  market. 

[Rule  [5332]  6732  will  not  be  effective 
until  a  date  is  announced  by  the  NASD.] 

[533316733.  PORTAL  Settlement 

(a)  Transactions  in  the  PORTAL 
Market  where  the  PORTAL  dealer  or 
PORTAL  broker  that  enters  the  PORTAL 
transaction  report  in  the  PORTAL 
Market  system  designates  settlement  in 
the  PORTAL  clearance  and  depository 
systems  will  settle  five  (5)  business  days 
after  the  date  of  the  execution  of  the 
transaction,  except  as  otherwise  agreed 
between  the  PORTAL  participants,  in 
any  currency  accepted  by  the  PORTAL 
depository  organization. 

(b)  PORTAL  securities  and  funds  will 
be  transferred  on  the  books  of  the 
PORTAL  depository  system  upon 
receipt  fixim  the  PORTAL  clearing 
system  of  the  necessary  settlement 
instructions  designating  settlement  in 
the  PORTAL  clearance  and  depository 
systems  from  the  PORTAL  transaction 
report  entered  in  the  PORTAL  Market 
system  by  the  appropriate  PORTAL 
dealer  or  PORTAL  broker  and  subject  to 
the  purchaser  meeting  the  requirements 
of  the  relevant  PORTAL  depository 
organization  concerning  deposit  and 
availability  of  funds  in  accordance  with 
the  depository  organization's 
procedures. 

(c)  PORTAL  dealers  and  PORTAL 
brokers  that  settle  a  PORTAL 
transaction  outside  the  PORTAL 
clearance  and  depository  systems 
assume  responsibility  for  the  prompt 
settlement  of  the  transaction  in 
accordance  with  the  protocols  of  the 


settlement  method  used  and  the 
transaction  will  not  be  compared  in  the 
PORTAL  Market. 

[533416734.  PORTAL  Transaction 
Reports 

(a)  Each  PORTAL  transaction  report 
shall  include:  whether  the  report  should 
be  forwarded  to  the  PORTAL  depository 
and  clearance  systems  for  the  clearance 
and  settlement  of  the  transaction;  if  the 
PORTAL  depository  and  clearance 
system  is  to  be  used,  the  identity  of  the 
account  where  the  transaction  is  to  be 
settled;  if  the  PORTAL  depository  and 
clearance  system  is  not  to  be  used  and 
the  contra-party  is  an  Association 
member,  the  identity  of  the  Association 
member  that  is  the  contra-party; 
whether  the  transaction  is  on  an  agency 
or  principal  basis;  whether  the 
transaction  is  a  purchase  or  sale; 
whether  a  sale  is  a  "short"  sale;  the 
quantity  of  the  security;  the  price  of  the 
security  expressed  in  ihe  currency  in 
which  the  security  was  quoted  in  the 
PORTAL  Market;  and  such  additional 
information  as  the  Association  may 
require. 

(d)  portal  transaction  reports  shall 
be  entered  within  15  minutes  after 
execution  of  the  transaction  during 
hours  that  the  PORTAL  Market  system 
accepts  PORTAL  transaction  reports. 
The  PORTAL  Market  system  shall 
accept  PORTAL  transaction  reports  from 
8:30  a.m.  Eastern  Time  to  6:30  p.m. 
Eastern  Time.  If  a  transaction  is 
executed  during  hours  that  the  PORTAL 
Market  system  does  not  accept  PORTAL 
transaction  reports,  the  PORTAL 
transaction  report  shall  be  entered 
between  8:30  a.m.  Eastern  Time  and 
9:30  a.m.  Eastern  Time  when  the 
PORTAL  Market  system  is  next  open, 
with  the  trade  date  [of]  the  date  of 
execution  of  the  transaction.  The 
Association,  in  its  discretion,  will 
establish  hours  for  and  additional  time 
limitations  on  the  entry  of  PORTAL 
transaction  reports. 

(c)  Modification,  correction  or 
cancellation  of  a  PORTAL  transaction 
report  must  be  entered  in  the  PORTAL 
Market  system. 

(d)  The  Association  will  not 
disseminate  PORTAL  transaction 
reports  that  are  entered  in  the  PORTAL 
Market  system  between  8:30  a.m. 
Eastern  Time  and  9:30  a.m.  Eastern 
Time,  and  between  4:00  p.m.  Eastern 
Time  and  6:30  p.m.  Eastern  Time.  The 
Association  shall,  however,  display 
daily  aggregate  volume  of  transactions 
effected  pursuant  to  SEC  Rule  144A, 
including  the  volume  of  transactions 
that  are  entered  in  the  PORTAL  Market 
system  between  8:30  a.m.  Eastern  Time 
and  6:30  p.m.  Eastern  Time. 


[Rule  [5334]  6734  will  not  be  effective 
until  a  date  is  announced  by  the  NASD.] 

(533516736.  PORTAL  Non-Participant 
Report 

(a)  Each  PORTAL  non-participant 
report  shall  include:  whether  the 
transaction  is  on  an  agency  or  principal 
basis,  whether  the  transaction  is  a 
purchase  or  sale;  whether  a  sale  is  a 
"short"  sale;  the  quantity  of  the 
security;  the  price  of  the  security 
expressed  in  the  currency  in  which  the 
security  was  quoted  in  the  PORTAL 
Market;  a  representation  as  to  whether 
the  buyer  was  a  "qualified  institutional 
buyer"  under  Rule  144A,  a  "non- 
qualified institutional  buyer" 
institution,  or  an  individual  investor; 
and  such  additional  information  as  the 
Association  may  require. 

(b)  PORTAL  non-participant  reports 
shall  be  submitted  to  the  Market 
Regulation  Department  of  the 
Association  no  later  than  the  fifth  day 
of  the  month  following  the  month  in 
which  the  transaction  was  effected. 

(c)  Modification,  correction,  or 
cancellation  of  a  PORTAL  non- 
participant  report  must  be  submitted  in 
the  manner  specified  by  the 
Association. 

[Rule  [5335]  6735  will  not  be  effective 
until  a  date  is  announced  by  the  NASD.] 

Selected  Notices  to  Members:  95-34. 

[5336]  6736.  PORTAL  Surveillance 
Report 

(a)  Each  PORTAL  dealer  or  PORTAL 
broker  shall  submit  to  the  Market 
Regulation  Department  of  the 
Association,  no  later  than  the  fifth  day 
of  each  month,  a  PORTAL  surveillance 
report  [which]  that  reports  every 
transaction  effected  during  the 
preceding  month  (including 
transactions  that  are  part  of  the  initial 
offering  by  or  on  behalf  of  the  issuer  or 
an  affiliate  thereof)  for  which  the 
PORTAL  dealer  or  PORTAL  broker  was 
required  to  submit  a  PORTAL 
transaction  report  under  Rule  (5332) 
6732.  including  transactions  that  are 
part  of  the  initial  offering  by  or  on 
behalf  of  the  issuer  or  an  affiliate 
thereof;  provided,  hcfwever,  that  a 
member  shall  not  be  required  to  submit 
a  PORTAL  surveillance  report  with 
respect  to  any  transaction  for  which  the 
member  was  not  required  to  submit  a 
PORTAL  transaction  report. 

(b)  The  PORTAL  surveillance  report 
shall  be  submitted  in  the  manner 
specffied  by  the  Association  and  shall 
include  for  each  transaction  reported:  a 
representation  as  to  whether  the  buyer 
was  a  "qualified  institutional  buyer" 
under  Rule  144A,  a  "non-qualified 
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institutional  buyer"  institution,  or  an 
individual  investor;  the  information 
required  under  Rule  [5334]  6734;  and 
such  additional  information  as  the 
Association  may  require. 

(c)  Modification,  correction,  or 
cancellation  of  a  PORTAL  surveillance 
report  must  be  submitted  in  the  manner 
specified  by  the  Association. 

[Rule  [5336J  6736  will  not  be  effective 
until  a  date  is  announced  by  the  NASD.] 

[53371^57.  Comparison  of  PORTAL 
Transaction  Reports  Entered  in  the 
PORTAL  Maricet  System 

Each  PORTAL  dealer  and  PORTAL 
broker  that  executes  a  purchase  ^ 

transaction  in  a  PORTAL  security  with' 
another  PORTAL  dealer  or  PORTAL 
broker  shall,  within  30  minutes  after 
execution  of  a  transaction  for  which  a 
report  is  entered  into  the  PORTAL 
Market  system  that  designates 
settlement  in  the  PORTAL  clearance 
and  depository  system: 

(a)  Accept  a  PORTAL  transaction 
report  entered  by  the  seller  by  entering 
in  the  PORTAL  Market  system  a 
matching  PORTAL  comparison  report 
with  the  same  terms  as  the  seller's 
PORTAL  transaction  report; 

(b)  reject  a  PORTAL  transaction  report 
entered  by  the  seller  by  entering  a 
PORTAL  comparison  report  in  the 
PORTAL  Market  system  with  different 
terms  than  those  included  in  the  seller's 
PORTAL  transaction  report;  or 

(c)  enter  an  affirmation  or  rejection  in 
the  PORTAL  Market  system  with 
respect  to  the  PORTAL  transaction 
report  entered  by  the  seller. 

[53381^38.  Registration  Requimnents 
ibr  PORTAL  Dealers 

(a)  A  member  of  the  Association  that 
registers  as  a  PORTAL  dealer  shall  also 
be  registered  as  a  PORTAL  qualified 
investor. 

(b)  To  register  as  a  PORTAL  dealer,  a 
member  shall: 

(1)  Execute  a  partidpatian  agreement; 

(2)  demonstrate  to  the  satisfaction  of 
the  Association  that  it  is  eligible  to 
purchase  securities  under  the  financial 
criteria  of  SEC  Rule  144A  as  it  appUes 
to  a  dealer  registered  under  Section  15 
of  the  Exchange  Act  by  sufamission  of 
the  member's  most  recent  Audited 
Financial  Statonents  filed  with  the  SEC 
pursuant  to  SEC  Rule  17a-5(d)  imder 
the  Exchange  Act,  with  the  supporting 
schedules  required  pursuant  to 
subparagraph  (3)  thereof,  and  any  other 
information  that  the  Association,  in  its 
discretion,  may  require  to  be  submitted 
to  the  Association; 

(3)  be  a  member  of  the  Association 
and  qualified  to  do  business  as  a  general 
securities  firm;  and 


(4)  agree  to  comply  with  the 
requirements  of  the  PORTAL  Rules, 
including  the  filing  of  such  docimients 
and  the  payment  of  such  fees  as  may  be 
required  by  the  Association. 

l5339\6739.  Registration  Requirements 
for  PORTAL  Brokers 

To  register  as  a  PORTAL  broker  a 
member  shall  comply  with  Rule  [5338] 
6758(b)(1).  (b)(3),  and  (b)(4). 

(534016740.  Continuing  Requirements 
for  PORTAL  Dealers  and  PORTAL 
Brokers 

(a)  For  a  PORTAL  dealer  to  continue 
to  be  eligible  to  participate  as  a  PORTAL 
dealer  in  the  PORTAL  Market,  the 
PORTAL  dealer  shall  demonstrate  to  the 
satisfaction  of  the  Association  that  it 
continues  to  be  eligible  to  piuchase 
securities  under  the  financial  criteria  of 
SEC  Rule  144A  as  it  applies  to  a  dealer 
registered  under  Section  15  of  the 
Exchange  Act  by  submitting  to  the 
Association,  concurrent  with  the 
dealer's  SEC  filing,  the  dealer's  Audited 
Financial  Statements  filed  with  the  SEC 
pursuant  to  SEC  Rule  17a-5(d)  imder  the 
Exchange  Act,  with  the  supporting 
schedules  required  pursuant  to 
subparagraph  (3)  thereof,  and  any  other 
information  that  the  Association,  in  its 
discretion,  may  require  to  be  submitted 
to  the  Association. 

(b)  The  Association  may  suspend  or 
terminate  the  registration  of  a  PORTAL 
dealer  or  PORTAL  broker  if: 

(1)  It  fails  to  comply  with  any 
requirement  of  the  PORTAL  Rules  with 
respect  to  any  PORTAL  security; 

(2)  any  application  or  other  docimient 
submitted  by  or  on  behalf  of  it 
contained  an  untrue  statement  of  a 
material  fact  or  omitted  to  state  a 
material  fact  necessary  to  make  the 
statements  therein  not  misleading;  or 

(3)  it  fails  to  file  any  documents  or  to 
pay  any  fee  as  may  be  required  by  the 
Association. 

(c)  Nothing  in  paragraph  (b)  shall 
prohibit  the  Association  fit>m  taking 
such  other  action  as  it  deems  necessary 
imder  the  circumstances  against  a 
PORTAL  dealer  or  a  PORTAL  broker  for 
violations  of  the  requirements  of  the 
PORTAL  Rides,  any  other  rule  or 
regulation  of  the  Association,  or  any 
rule  or  regulation  of  the  SEC. 

[53501^750.  Requirements  Applicable 
to  PORTAL  Qualified  Investors 

[53511^51.  Registration  Requirements 
for  PORTAL  Qualified  Investors 

(a)  No  investor  other  than  a  dealer 
registered  under  Section  15  of  the 
Exchange  Act  shall  subscribe  to 
PORTAL  Market  information  directly 
through  the  PORTAL  Market  system  or 


indirectly  through  a  third-party 
distributor  \mless: 

(1)  "Hie  investor  executes  a  subscriber 
agreement; 

(2)  a  PORTAL  dealer  represents  to  the 
Association  that  it  reasonably  believes 
that  the  investor  is  a  "qualified 
institutional  buyer"  imder  SEC  Rule 
144A;or 

(3)  the  investor  demonstrates  to  the 
satisfaction  of  the  Association  that  it  is 

a  "qualified  institutional  buyer"  under  . 
SEC  Rule  144A;  or 

(4)  the  Association  reasonably 
believes  that  the  investor  is  a  "qualified 
buyer"  under  SEC  Rule  144A. 

(b)  The  Association  may  classify 
PORTAL  qualified  investors  in  such 
manner  as  it  deems  advisable  for  the 
purpose  of  conforming  with  SEC  Rule 
144A. 

(c)  A  PORTAL  dealer  that  submits  a 
representation  to  the  Association 
pursuant  to  paragraph  (a)(2)  shall 
maintain  in  its  files  the  basis  for  its 
representation  that  it  reasonably 
believes  that  the  investor  satisfies  the 
"qualified  institutional  buyer" 
requirements  of  SEC  Rule  144A. 

(d)  No  member  of  the  Association  may 
register  as  a  PORTAL  qualified  investor 
unless  the  member  is  also  registered  as 

a  PORTAL  dealer. 

(5352]<^fi2.  Continuing  Requirements 
for  PORTAL  Qualified  Investors 

(a)  For  an  investor  other  than  a  dealer 
registered  under  Section  15  of  the 
Exchange  Act,  to  continue  to  be  eligible 
to  subscribe  to  PORTAL  Market 
information: 

(1)  A  PORTAL  dealer  shall  represent 
annually  to  the  Association  that  it 
reasonably  believes  that  the  investor  is 
a  "qualified  institutional  buyer"  under 
SEC  Rule  144A;  or 

(2)  the  investor  shall  demonstrate  to 
the  satisfaction  of  the  Association  or  the 
Association  shall  form  a  reasonable 
belief  that  the  investor  is  a  "qualified 
institutional  buyer"  under  SEC  Rule 
144A. 

(b)  A  PORTAL  dealer  that  submits  a 
representation  to  the  Association 
pursuant  to  paragraph  (a)(1)  shall 
maintain  in  its  files  the  basis  for  its 
representation  that  it  reasonably 
believes  that  an  investor  satisfied  the 
"qualified  institutional  buyer" 
requirements  of  SEC  Rule  144A. 

[5353K7753.  Susprasion  or  Tennination 
of  the  Registration  of  a  PORTAL 
Qualified  Investor 

(a)  The  Association  shall  suspend  or 
terminate  the  registration  of  a  PORTAL 
qualified  investor  if: 

(1)  Any  application  or  document 
submitted  l^  (w  on  behalf  of  the 
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PORTAL  qualified  investor  contained 
an  untrue  statement  of  material  fact  or 
omitted  to  state  a  material  fad  necessary 
to  make  the  statements  therein  not 
misleading;  or 

(2)  the  investor  fails  to  comply  with 
any  requirements  of  the  PORTAL  Rules, 
or  to  file  any  documents  or  to  pay  any 
fee  as  may  be  required  by  the 
Association. 

(b)  Nothing  in  paragraph  (a)  shall 
prohibit  the  Association  from  taking 
such  action  as  it  deems  necessary  under 
the  circumstances  against  a  PORTAL 
qualified  investor  that  is  also  a  member 
of  the  Association  for  violations  of  the 
requirements  of  the  PORTAL  Rules,  any 
other  rule  or  regulation  of  the 
Association,  or  any  rule  or  regulation  of 
the  SEC. 

[5360]^60.  Denial,  Suspension  or 
Termination  Procedures 

A  determination  by  the  Association  to 
deny,  suspend  or  terminate  the 
designation  of  a  PORTAL  security  or 
registration  of  a  PORTAL  participant 
may  be  reviewed  upon  application  by 
the  aggrieved  person  pursuant  to  the 
provisions  of  die  Rule  [4800]  97Q0 
Series.' 

[537016770.  PORTAL  Market 
Transactions 

(537110771.  Normal  PORTAL  Market 
Hours  of  Operation 

The  PORTAL  Market  shall  be  open  for 
business  bom  9:30  a.m.  Eastern  Time  to 
4:00  p.m.  Eastern  Time,  or  as  otherwise 
determined  by  the  Association. 

[537210772.  PORTAL  Quotations 

The  PORTAL  Market  will  accept 
prices  and  quotations  from  PORTAL 
dealers  and  PORTAL  brokers  that  are 
one-  or  two-sided,  firm  or  indicative. 

(5373I077S.  PORTAL  Contracts 

The  existence  and  terms  of  each 
PORTAL  contract  shall  be  conclu^vely 
established  by  a  compared  PORTAL 
transaction  report  pertaining  to  the 
underlying  transaction  in  a  PORTAL 
security.  Notwithstanding  the  foregoing, 
the  parties  to  any  PORTAL  contract  may 
modify  or  correct  the  terms  of  any 
transaction  in  a  PORTAL  security  in  a 
manner  consistent  with  the  rules  of  the 
PORTAL  Market. 

[537410774.  PORTAL  Fees 

PORTAL  participants  shall  pay  to  the 
Association  a  fee  for  PORTAL 
transactions  or  such  other  fees  as 
determined  by  the  Association, 
including  those  set  forth  in  Rule  [5324] 
6724.  The  Bdard  of  Governors  shall  have 
the  power  to  impose,  alter,  or  amend 


such  fees  from  time  to  time  pursuant  to 
Article  VI,  Section  1  of  the  By-Laws. 

[537510775.  "When.  As  and  If  Issued" 
Trading 

PORTAL  securities  that  are  of  a  new 
issue  of  securities,  primary  or 
secondary,  may  trade  "when,  as  and  if 
issued"  in  the  PORTAL  Market 
subsequent  to  effectiveness  of  the 
designation  of  the  securities  as  PORTAL 
securities,  provided;  however,  that  the 
lead  manager  shall: 

(a)  Establish  a  settlement  date  for  the 
securities  based  on  their  anticipated 
availability;  and 

(b)  in  the  event  of  any  subsequent 
delay  in  the  established  settlement  date, 
shall  enter  in  the  PORTAL  Market  a 
corrected  PORTAL  transaction  report 
designating  a  substitute  date  for 
settlement  and  cancel  the  existing 
PORTAL  transaction  report. 

(53761057&  "Short"  Sales 

(a)  "Short"  sale  transactions  in 
PORTAL  securities  may  be  entered  in 
the  PORTAL  Market.  "Short"  sale 
transactions  shall  be  identified  as  such 
in  the  PORTAL  transaction  report. 

(b)  The  settlement  date  for  "short" 
sales  in  PORTAL  securities  shall  be 
negotiated  by  the  parties. 

(c)  The  provisions  of  Rule  [3370]  5100 
and  IM-5100  that  relate  to  "short"  sale 
transactions  are  applicable  to 
transactions  in  PORTAL  securities. 

(d)  The  Association  may  adopt  such 
restrictions  on  "short"  sales,  and  the 
borrowing  and  return  of  securities,  as  it 
may  deem  necessary  to  prevent 
violation  of  the  registration 
requirements  of  the  Securities  Act  in 
connection  with  the  transactions  in  the 
PORTAL  Market. 

[537710577.  Stabilizing  Bids 

(a)  A  PORTAL  dealer  may  enter  a 
stabilizing  bid  in  the  PORTAL  Market 
subject  to  compliance  with  SEC  Rules 
lOb-6  and  10b- 7  under  the  Exchange 
Act,  which  bid  shall  be  identified  in  the 
PORTAL  Market.  When  a  stabilizing  bid 
is  entered,  it  shall  be  available  for  all 
outstanding  securities  in  the  PORTAL 
Market  of  ti^e  same  class  being  offered. 

(b)  A  PORTAL  dealer  shall  notify  the 
Association  in  writing  prior  to  the  first 
day  in  which  the  stabilizing  bid  is  to 
appear  in  the  PORTAL  Market.  The     • 
notice  shall  include: 

(1)  The  name  of  the  security  and  its 
PORTAL  symbol; 

(2)  the  date  on  which  the  distribution 
of  the  security  will  commence;  and 

(3)  a  copy  of  any  offering  document 
related  to  the  distribution. 

The  PORTAL  dealer  shall  contact  the 
Association  for  authorization  on  the  day 


that  the  dealer  wishes  to  enter  the 
stabilizing  bid. 

(c)  A  PORTAL  dealer  shall  not  enter 
a  stabilizing  bid  at  the  same  time  it  is 
quoting  any  other  bid  or  offer  in  the 
issue. 

[537810570.  Partial  Delivery 

A  PORTAL  qualified  investor  is 
required  to  accept  a  partial  delivery  on 
any  PORTAL  contract  due.  provided  the 
portion  remaining  undelivered  is  not  an 
amount  that  includes  an  odd-lot  [which] 
that  was  not  part  of  the  original 
transaction. 

(5379(0779.  Close-out  Procedures— 
"Buying-In" 

A  PORTAL  contract  [which]  that  has 
not  been  completed  by  the  seller 
according  to  its  terms  may  be  closed  by 
the  buyer  not  sooner  than  the  third 
business  day  following  the  date  deUvery 
was  due,  in  accordance  with  the 
following  procedure: 

(a)  Notice  of  "Buy-In" 

(1)  Written  notice  of  "buy-in"  shall  be 
delivered  to  tbe  seller  at  the  seller's 
office  not  later  than  12  noon,  the  seller's 
local  time,  two  business  days  preceding 
the  execution  of  the  proposed  "buy-in." 

(2)  For  purposes  of  this  provision, 
written  notice  shall  include  an 
electronic  notice  through  a  medium  that 
provides  for  an  immediate  return  receipt 
capabiUty.  Such  electronic  media  shall 
include  but  not  be  limited  to  fecsimile 
transmission  and  a  computerized 
network  facility. 

(b)  Information  Contained  in  the  "Buy- 
In"  Notice 

(1)  Every  notice  of  "buy-in"  shall  state 
the  date  of  the  PORTAL  contract  to  be 
closed,  the  quantity  and  contract  price 
of  the  PORTAL  securities  covered  by 
said  contract,  the  settlement  date  of  said 
PORTAL  contract  and  any  other 
information  deemed  necessary  to 
properly  identify  the  PORTAL  contract 
to  be  closed.  Such  notice  shall  state 
further  that  unless  delivery  is  effected  at 
or  before  a  certain  specified  time,  which 
may  not  be  prior  to  2:30  p.m.  Eastern 
Time,  the  PORTAL  security  may  be 
"bought-in"  on  the  date  specified  for  the 
account  of  the  seller. 

(2)  Notice  may  be  redelivered 
immediately  to  another  PORTAL  dealer 
or  PORTAL  broker  from  whom  the 
securities  involved  are  due  in  the  form 
of  a  re-transmitted  notice  (re-transmit). 
Re-transmitted  notice  of  buy-in  must  be 
delivered  to  subsequent  PORTAL 
dealers  or  PORTAL  brokers  not  later 
than  one  business  day  preceding  the 
time  and  date  of  execution  of  the 
proposed  buy-in. 
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(c)  Seller's  Failure  to  Delivw  After 
Receipt  of  Notice 

On  failure  of  the  seller  to  effect 
delivery  in  accordance  with  the  "buy- 
in"  notice,  or  to  obtain  a  stay  as 
hereinafter  provided,  the  buyer  may 
close  the  PORTAL  contract  by 
purchasing  all  or  part  of  the  PORTAL 
securities  necessary  to  satisfy  the 
amount  requested  in  the  "buy-in" 
notice.  Securities  delivered  subsequent 
to  the  receipt  of  the  "buy-in"  notice 
should  be  considered  as  delivered 
pursuant  to  the  "buy-in"  notice. 
Delivery  of  the  requisite  amount  of 
securities  as  stated  in  the  "buy-in" 
notice  or  execution  will  also  operate  to 
close-out  all  PORTAL  contracts  covered 
under  re-transmitted  notices  of  buy-in 
issued  pursuant  to  the  original  notice  of 
buy-in.  A  "buy-in"  may  be  executed  by 
a  PORTAL  dealer  from  its  long  position 
and/or  from  customers'  accounts 
maintained  with  such  PORTAL  dealer. 
In  all  cases,  PORTAL  dealers  must  be 
prepared  to  defend  the  price  at  which 
the  "buy-in"  is  executed  relative  to  the 
current  market  at  the  time  of  the  "buy- 
in". 

(d)  "Buy-In"  Not  Completed 

In  the  event  that  a  "buy-in"  is  not 
completed  pursuant  to  the  provisions  of 
paragraph  (b)  hereof  on  the  day 
specified  in  the  notice  of  "buy-in,"  or  as 
such  date  may  be  extended  pursuant  to 
the  provisions  of  paragraph  (f)  hereof, 
said  notice  shall  expire  at  the  close  of 
business  on  the  day  specified  in  the 
notice  of  buy-in. 

(e)  Partial  Delivery  by  Seller 

Prior  to  the  closing  of  a  PORTAL 
contract  on  which  a  "buy-in"  notice  has 
been  given,  the  buyer  shall  accept  any 
portion  of  the  PORTAL  securities  called 
for  by  the  PORTAL  contract,  provided 
the  portion  remaining  undelivered  at 
the  time  the  buyer  proposes  to  execute 
the  "buy-in"  is  not  an  amotmt  which 
includes  an  odd-lot  [which]  that  was 
not  part  of  the  original  transaction. 

({)  Securities  in  Transit 

If  prior  to  the  closing  of  a  PORTAL 
contract  on  which  a  "buy-in"  notice  has 
been  given,  the  buyer  receives  from  the 
seller  written  or  comparable  electronic 
notice  stating  that  the  seciuaties  are:  (1) 
In  transfw.  (2)  in  transit;  (3)  are  being 
shipped  that  day;  or  (4)  are  due  frtim  a 
depository  and  giving  the  certificate 
numbers,  except  for  those  securities  due 
from  the  depository,  then  the  buyer 
must  extend  the  execution  date  of  the 
"buy-in"  for  a  period  of  seven  (7) 
calendar  days  frt>m  the  date  delivery 
was  due  under  the  "buy-in." 


(g)  Notice  of  Executed  "Buy-In" 

The  party  executing  the  "buy-in" 
shall  immediately  upon  execution,  but 
not  later  than  the  close  of  business,  local 
time  where  the  seller  maintains  its 
office,  notify  the  PORTAL  dealer  or 
PORTAL  broker  for  whose  account  the 
securities  were  bought  as  to  the  quantity 
purchased  and  the  price  paid.  Such 
notification  should  be  in  written  or 
electronic  form  having  immediate 
receipt  capabilities.  If  this  written  media 
is  not  available,  the  telephone  shall  be 
used  for  the  piupose  of  same  day 
notification,  and  written  or  similar 
electronic  notification  having  next  day 
receipt  capabilities  must  also  be  sent  out 
simultaneously.  In  either  case,  formal 
confirmation  of  purchase  along  with  a 
billing  or  payment  (depending  upon 
which  is  applicable)  should  be 
forwarded  as  promptly  as  possible  after 
the  execution  of  the  buy-in.  Notification 
of  the  execution  of  a  "buy-in"  shall  be 
given  to  succeeding  broker/dealers  to 
whom  a  re-transmitted  notice  was 
issued  pursuant  to  paragraph  (b)  using 
the  same  procedures  stated  herein.  If  a 
re-transmitted  "buy-in"  is  executed,  it 
will  operate  to  close-out  all  contracts 
covered  under  the  re-transmitted 
notices. 

(h)  "Close-Out"  vmder  Association  or 
Exchange  Rulings 

(1)  When  a  national  securities 
exchange  makes  a  ruling  that  all  open 
contracts  with  a  particular  member,  who 
is  also  a  PORTAL  dealer  or  PORTAL 
broker,  should  be  closed-out 
immediately  (or  any  similar  ruling). 
PORTAL  dealers  and  PORTAL  brokers 
may  close-out  contracts  as  directed  by 
the  exchange. 

(2)  When  the  Association  issues 
notification  that  all  open  contracts  with 
the  PORTAL  dealer  or  PORTAL  broker 
in  question  should  be  closed-out 
inunediately,  PORTAL  dealers  or 
PORTAL  brokers  may  close-out 
contracts  as  directed  by  the  Association. 

(3)  Within  the  meaning  of  this  section, 
to  close-out  immediately  shall  mean 
that  (A)  "buy-ins"  may  be  executed 
without  prior  notice  of  intent  to  "buy- 
in"  and  (B)  "sell-outs"  may  be  executed 
without  making  prior  dehvery  of  the 
securities  called  for. 

(4)  All  close-outs  executed  pursuant 
to  the  provisions  of  this  subparagraph 
shall  be  executed  for  the  account  and 
liabiUty  of  the  PORTAL  dealer  or 
PORTAL  broker  in  question. 
Notification  of  all  close-outs  shall 
immediately  be  sent  to  such  PORTAL 
dealer  or  PORTAL  broker. 


(i)  Failure  to  Deliver  and  Liability 
Notice  Procedures 


(1)  If  a  contract  is  for  warrants,  rights, 
convertible  securities  or  other  securities 
[which]  that  (A)  have  been  called  for 
redemption;  (B)  are  due  to  expire  by 
their  terms;  (C)  are  the  subject  of  a 
tender  or  exchange  offer;  or  (D)  are 
subject  to  other  expiring  events  such  as 
the  record  date  for  the  underlying 
security  and  the  last  day  on  which  the 
securities  must  be  delivered  or 
surrendered  (the  "expiration  date")  is 
the  settlement  date  of  the  contract  or 
any  later  day,  the  receiving  member  may 
deliver  a  Liability  Notice  to  the 
delivering  member  as  an  alternative  to 
the  close-out  procedures  set  forth  in 
paragraphs  (a)  through  (g)  of  this  Rule. 
Such  Notice  must  be  issued  using 
written  or  comparable  electronic  media 
having  immediate  receipt  capabilities 
no  later  than  one  business  day  prior  to 
the  latest  time  and  date  of  the  offer  or 
other  event  in  order  to  obtain  the 
protection  provided  by  this  provision. 

(2)  If  the  delivering  PORTAL  dealer  or 
PORTAL  broker  fails  to  deliver  the, 
secvuities  on  the  expiration  date,  the 
delivering  PORTAL  dealer  or  PORTAL 
broker  shall  be  liable  for  any  damages 
[which]  that  may  accrue  thereby.  A 
Liability  Notice  delivered  in  accordance 
with  this  provision  shall  serve  as 
notification  by  the  receiving  member  of 
the  existence  of  a  claim  for  damages.  All 
claims  for  such  damages  shall  be  made 
promptly. 

(3)  If  the  above  procediu^s  are  not 
utilized,  contracts  may  be  "bought-in" 
without  prior  notice,  after  normal 
delivery  hours  established  in  the 
community  where  the  buyer  maintains 
its  office,  on  the  expiration  date.  Such  . 
buy-in  execution  shall  be  for  the 
account  and  risk  of  the  defaulting 
PORTAL  dealer  or  PORTAL  broker. 

(j)  Information  on  Notices 

Notices  of  "buy-in"  and  "re- 
transmitted buy-in"  shall  include  all 
information  contained  in  the  sample 
forms  prescribed  by  the  Association. 

(k)  "Buy-hi"  Desk  Required 

PORTAL  dealers  or  PORTAL  brokers 
shall  have  a  "buy-in"  section  or  desk 
adequately  staffed  to  process  and 
research  all  "buy-ins"  during  normal 
business  hours. 

(1)  "Buy-In"  of  Accrued  Securities 

Securities  in  the  form  of  stock,  rights 
or  warrants  [which]  that  accrue  to  a 
purchaser  shall  be  deemed  due  and 
deliverable  to  the  purchaser  on  the 
payable  date.  Any  such  securities 
remaining  undelivered  at  that  time  shall 
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be  subject  to  the  "buy-in"  procedures  as 
provided  in  this  Rule. 

[538016780.  Close-Out  Procedures— 
"Selling-Out" 

A  contract  [which]  that  has  not  been 
completed  by  the  buyer  according  to  its 
terms  may  be  closed  by  the  seller  in 
accordance  with  the  following 
procedures: 

(a)  Conditions  Permitting  "Sell-Out" 

Upon  failure  of  the  buyer  to  accept 
delivery  in  accordance  with  the  terms  of 
the  contract,  and  lacking  a  properly 
executed  Reclamation  Form,  the  seller 
may.  without  notice,  "sell-out"  in  the 
PORTAL  Market  and  for  the  accoimt 
and  liability  of  the  party  in  default  all 
or  any  part  of  the  securities  due  or 
deUverable  under  the  contract. 

(b)  Notice  of  "Sell-Out" 

The  party  executing  a  "sell-out"  as 
prescribed  above  shall,  as  promptly  as 
possible  on  the  day  of  execution,  by 
written  or  comparable  electronic  notice, 
notify  the  PORTAL  dealer  or  PORTAL 
broker  for  whose  accoimt  and  risk  such 
securities  were  sold  of  the  quantity  sold 
and  the  price  received,  and  shall 
promptly  mail  or  deliver  formal 
confirmation  of  such  sale. 

[539016790.  Miscellaneous 

[539110791.  Arbitration 

The  facilities  of  [the  Association's 
Arbitration  Department]  NASD  Dispute 
Resolution,  Inc.,  and  the  procedures  of 
the  Code  of  Arbitration  Procedure  shall 
be  available  to  PORTAL  participants  to 
resolve  disputes  arising  from  PORTAL 
transactions  and  transfers  or  activities 
related  thereto. 

[539210792.  Rules  of  the  Assodation 

(a)  The  following  Rules  of  the 
Association  and  Interpretative  Material 
thereunder  are  specifically  appUcable  to 
transactions  and  business  activities 
relating  to  the  PORTAL  Market: 

(1)  Rules  0113,  0114.  0115.  2110, 
2120.  2230.  2240,  2250,  2260.  2270. 
2310,  2410.  2420,  2430.  2440.  2510, 
2760.  2770.  2780.  3010.  3120,  3310. 
3320.  3330.  3370,  and  8210; 

(2)  the  Rule  8100  and  8300  Series;  and 

(3)  IM-2310-2.  IM-2420-1,  IM-2440, 
IM-3310.  and  IM-3320. 

(b)  The  following  Rules  of  the 
Association  and  Interpretative  Material 
thereunder  are  specifically  appUcable  to 
transactions  and  business  activities 
relating  to  the  PORTAL  Market,  with  the 
exceptions  specified  below: 

(1)  Rule  2320.  except  for  paragraph 
.  (g),  which  requires  that  a  member  obtain 
quotations  from  three  dealers  to 


determine  the  best  inter-dealer  market 
for  the  subject  security; 

(2)  Rule  2330.  except  for  paragraph 
(d);  and 

(3)  Rule  3110,  except  paragraph  {b)(2). 

(c)  The  following  Rules  of  the 
Association  are  applicable  to  members 
and  persons  associated  with  members 
regardless  of  the  member's  participation 
in  transactions  in  the  PORTAL  Market: 

(1)  Rules  0111,  0112,  0120,  and  0121. 

(2)  Rules  2210.  3020.  3030,  3040, 
3050,  3060,  3130,  3140,  and  3340. 

(d)  The  following  Rules  of  the 
Association  and  Interpretative  Material 
thereimder  are  not  applicable  to 
transactions  and  business  activities 
relating  to  the  PORTAL  Market: 

(1)  Rules  1130,  2450,  2520,  2710, 
2730. 2740.  2750.  2810,  2820,  2830. 
2860.  3210.  and  3360;  and 

(2)  IM-2110-1. 


5400.  Clearance  and  Settlement 

(a)  A  market  maker  shall  clear  and 
settle  transactions  effected  othenvise 
than  on  an  exchange  in  ADF-eligible 
securities  that  are  eligible  for  net 
settlement  through  the  facilities  of  a 
registered  clearing  agency  that  uses  a 
continuous  net  settlement  system.  This 
requirement  may  be  satisfied  by  direct 
participation,  use  of  direct  clearing 
services,  or  by  entry  into  a 
correspondent  clearing  arrangement 
with  another  member  that  clears  trades 
through  such  an  agency. 

(b)  Notwithstanoing  paragraph  (a), 
transactions  in  listed  seciuities  may  be 
settled  "ex-clearing"  provided  that  both 
parties  to  the  transaction  agree. 

Selected  NASD  Notices  to  Members: 
94-73. 


6000.  NASD  SYSTEMS  AND 
PROGRAMS 

The  6100  Series  is  replaced  in  its 
entirety  by  the  following  proposed  rule 
language: 

0100.  TRACS  TRADE  COMPARISON 
SERVICE 

6110.  DefinitUmM 

(a)  The  term  "Browse"  shall  mean  the 
function  of  TRACS  that  permits  a 
Participant  to  review  (or  query)  for 
trades  in  the  system  identifying  the 
Participant  as  a  party  to  the  transaction, 
subject  to  the  specific  uses  contained  in 
the  TRACS  Users  Guide. 

(b)  The  term  "Clearing  Broker/Dealer" 
or  "Clearing  Broker"  shall  mean  the 
member  firm  that  has  been  identified  in 
the  TRACS  system  as  principal  for 
clearing  and  settling  a  trade,  whether  for 
its  own  account  or  for  a  correspondent 
firm. 


(c)  The  term  "Correspondent 
Executing  Broker/Dealer"  or 
"Correspondent  Executing  Broker"  shall 
mean  the  member  firm  that  has  been 
identified  in  the  TRACS  system  as 
having  a  correspondent  relationship 
with  a  clearing  firm  whereby  it  executes 
trades  and  the  clearing  function  is  the 
responsibility  of  the  clearing  finn. 

fd)  The  term  "Introducing  Broker/ 
Dealer"  or  "introducing  broker"  shall 
mean  the  member  firm  that  has  been 
identified  in  the  TRACS  system  as  a 
party  to  the  transaction,  but  does  not 
execute  or  clear  trades. 

(e)  The  term  "Participant"  shall  mean 
any  member  of  NASD  in  good  standing 
that  uses  the  TRACS  system  as  an 
NASD  Registered  Market  Maker  or  CQS 
Market  Maker  according  to  the 
requirements  of  Rule  461 1  or  Rule  6320. 
an  ECN  registered  in  accordance,  with 
Rule  4623,  an  Order  Entry  Firm,  or  a 
clearing  broker/dealer,  correspondent 
executing  broker/dealer,  or  introducing 
broker/dealer. 

(f)  The  terms  "Participant."  "TRACS 
Order  Entry  Firm,"  "correspondent 
executing  broker/dBaler, " 
"correspondent  executing  broker," 
"introducing  broker/dealer," 
"introducing broker,"  "clearing broker/ 
dealer, "  and  "clearing  broker"  shall 
also  include,  where  appropriate,  the 
Non-Member  Clearing  Organizations 
listed  in  Rule  6120(a)(5)  below  and  their 
qualifying  members. 

(g)  The  term  "Parties  to  the 
Transaction  "  shall  mean  the  executing 
brokers,  introducing  brokers  and 
clearing  brokers,  if  any. 

(h)  The  term  "Reportable  TRACS 
Transaction"  shall  mean  those 
transactions  in  a  TRACS  eligible 
security  that  are  required  to  be 
submitted  to  NASD  pursuant  to  the  Rule 
4630,  6400,  and  6620  Series.  The  term 
shall  also  include  transactions  in 
TRACS  eligible  securities  that  are  for 
less  than  one  round  lot,  and  those 
transactions  that  are  to  be  compared 
and  locked-in  for  settlement. 
.  (i)  The  term  "Reporting  Party"  shall 
mean  the  TRACS  Participant  that  is 
required  to  input  the  trade  information, 
according  to  the  requirements  in  NASD 
Rule  4633. 

(j)  The  term  "Trade  Reporting  and 
Comparison  Service"  or  "TRACS"  shall 
mean  the  automated  system  owned  and 
operated  by  NASD  that  reports  trades 
and  compares  trade  information  entered 
by  TRACS  participants  and  submits 
"locked-in"  trades  to  Depository  Trust 
Clearing  Corporation  (DTCC)  for 
clearance  and  settlement;  transmits 
reports  of  the  transactions  automatically 
to  the  Securities  Information  Processor, 
if  required,  for  dissemination  to  the 
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public  and  the  industry;  and  provides 
participants  with  monitoring 
capabilities  to  facilitate  participation  in 
a  "locked-in"  trading  environment. 

(k)  The  term  "TRACS  ECN"  shall 
mean  a  member  of  NASD  that  is  an 
electronic  communications  network 
("ECN")  that  elects  to  display  orders  in 
the  NASD  Alternative  Display  Facility 
pursuant  to  Rule  4623  and  is  a  member 
of  a  registered  clearing  agency  for 
clearing  or  comparison  purposes  or  has 
a  clearing  armngemenit  with  such  a 
member.  This  term  shall  also  include  an 
NASD  member  that  is  an  alternative 
trading  system  ("ATS")  that  displays 
orders  in  the  NASD  Alternative  Display 
Facility  pursuant  to  Rule  4623.  and  is  a 
member  of  a  registered  clearing  agency 
for  clearing  or  comparison  purposes  or 
has  a  clearing  arrangement  with  such  a 
jpember. 

r  (1)  The  term  "TRACS  Eligible 
Security"  shall  mean  all  Nasdaq 
securities,  all  Consolidated  Quotation 
Service  (CQS)  securities  traded  pursuant 
to  unlisted  trading  privileges,  all  non- 
exchange-listed  securities  as  defined  in 
the  Rule  6600  series,  and  all  Direct 
Participation  Programs  as  defined  in  the 
Rule  6900  series. 

(m)  The  term  "TRACS  Market  Maker" 
shall  mean  a  member  of  NASD  that  is 
registered  as  an  NASD  or  CQS  Market 
Maker  and  is  a  member  of  a  registered 
clearing  agency  for  clearing  or 
comparison  purposes  or  has  a  clearing 
arrangement  with  such  a  member. 

(n)The  term  "TRACS  Order  Entry 
Firm"  shall  mecm  a  member  of  NASD 
that  is  a  firm  that  executes  orders  but 
does  not  act  as  a  market  maker  in  the 
instant  transaction  and  is  a  member  of 
a  registered  clearing  agency  for  clearing 
or  comparison  purposes  or  has  a 
clearing  arrangement  with  such  a 
member. 

6120.  ParHeipatUm  in  TRACS  Trade 
Compariaon  Feature  by 
ParHeipan^intheNA^} 
Aliemative  Die^ay  FtieUity 

The  following  Rules  6120  through- 
6190  apply  to  members  that  effect 
transactions  in  ADF-eligible  securities 
otherwise  than  on  an  exchange. 

(a)  Mandatory  Participation  for  Clearing 
Agency  Members 

(1)  Participation  in  TRACS  trade 
comparison  feature  is  mandatory  for 
any  NASD  member  that  effects 
transactions  in  ADF-eligible  securities 
otherwise  than  on  an  exchange  that  are 
not  locked-in  and  sent  directly  to 
Deposit  Trust  Clearing  Corporation 
("DTCC")  by  that  member.  All  members, 
whether  or  not  they  must  participate  in 
the  TRACS  trade  comparison  feature. 


must  comply  with  the  trade  reporting 
requirements  described  in  Rule  4633. 

(2)  Participation  in  the  TRACS  trade 
comparison  feature  as  a  Market  Maker 
shall  be  conditioned  upon  the  TRACS 
Market  Maker's  initial  and  continuing 
compliance  with  the  following 
requirements: 

(A)  Execution  of  and  continuing 
compliance  with,  a  TRACS  trade 
comparison  Participant  Application 
Agreement; 

(B)  membership  in,  or  maintenance 
of,  an  effective  clearing  arrangement 
with  a  member  of  a  clearing  agency 
registered  pursuant  to  the  Act; 

(C)  registration  as  an  NASD  Market 
Maker  or  ECN  for  Nasdaq  or  CQS 
securities  pursuant  to  Rule  461 1  or  Rule 
6320,  if  applicable,  and  compliance 
with  all  applicable  rules  and  operating 
procedures  of  NASD  and  the 
Commission; 

(D)  maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  TRACS  Maricet  Maker  to 
prevent  unauthorized  entry  of 
information  into  the  TRACS  trade 
comparison  feature;  and 

(E)  acceptance  and  settlement  of  each 
trade  that  the  TRACS  trade  comparison 

.  feature  identifies  as  having  been 
effected  by  such  TRACS  Market  Maker, 
or  if  settlement  is  to  be  made  through 
a  clearing  member,  guarantee  or  the 
acceptance  and  settlement  of  each 
TRACS  identified  trade  by  the  clearing 
member  on  the  regularly  scheduled 
settlement  date. 

(3)  Participation  in  the  TRACS  trade 
comparison  feature  as  an  Order  Entry 
Firm  shall  be  conditioned  upon  the 
Order  Entry  Firm 's  initial  and 
continuing  compliance  with  the 
following  requirements: 

(A)  Execution  of,  and  continuing 
compliance  with,  a  TRACS  trade 
comparison  Participant  Application 
Agreement; 

(B)  membership  in,  or  maintenance 
of,  an  effective  clearing  arrangement 
with  a  member  of  a  clearing  agency 
registered  pursuant  to  the  Act; 

(C)  compliance  with  all  applicable 
rules  and  operating  procedures  of  NASD 
and  the  Commission; 

(D)  maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  TRACS  Order  Entry 
Firm  to  prevent  the  unauthorized  entry 
of  information  into  the  TRACS  trade 
comparison  feature;  and 

(E)  acceptance  and  settlement  of  each 
trade  that  the  TRACS  trade  comparison 
feature  identifies  as  having  been 
effected  by  such  TRACS  Order  Entry 
Firm,  or  if  settlement  is  to  be  made 
through  a  clearing  member,  guarantee  of 
the  acceptance  and  settlement  of  each 


TRACS  identified  trade  by  the  clearing 
member  on  the  regularly  scheduled 
settlement  date. 

(4)  Participation  in  the  TRACS  trade 
comparison  feature  as  a  Clearing  Broker 
shall  be  conditioned  upon  the  Clearing 
Broker's  initial  and  continuing 
compliance  with  the  following 
requirements: 

(A)  Execution  of  and  continuing 
compliance  with,  a  TRACS  trade 
comparison  Participant  Application 
Agreement; 

(B)  membership  in  a  clearing  agency 
registered  pursuant  to  the  Act; 

(C)  compliance  with  all  applicable 
rules  and  operating  procedures  of  NASD 
and  the  Commission; 

(D)  maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
preniises  of  the  TRACS  Clearing  Broker 
to  prevent  the  unauthorized  entry  of 
information  into  the  TRACS  trade 
comparison  feature;  and 

(E)  acceptance  and  settlement  of  each 
trade  that  the  TRACS  trade  comparison 
feature  identifies  as  having  been 
effected  by  itself  or  any  of  its 
correspondents  on  the  regularly 
scheduled  settlement  date. 

(5)  Participation  in  the  TRACS  trade 
comparison  feature  as  an  ECN  shall  be 
conditioned  upon  the  ECN's  initial  and 
continuing  compliance  with  the 
following  requirements: 

(A)  execution  of,  and  continuing 
compliance  with,  a  TRACS  trade 
comparison  Participant  Application 
Agreement; 

(B)  membership  in,  or  maintenance  of 
an  effective. clearing  arrangement  with  a 
member  of,  a  clearing  agency  registered 
pursuant  to  the  Act; 

(C)  compliance  with  all  applicable 
rules  and  operating  procedures  of  NASD 
and  the  Commission; 

(D)  maintenance  of  the  physical 
security  of  the  equipment  located  on  the 
premises  of  the  ECN  to  prevent  the 
unauthorized  entry  of  information  into  ' 
the  TRACS  trade  comparison  feature; 
and 

(E)  acceptance  and  settlement  of  each 
trade  that  the  TRACS  trade  comparison 
feature  identifies  as  having  been 
effected  by  such  TRACS  ECN,  or  if 
settlement  is  to  be  made  through  q 
clearing  member,  guarantee  of  the 
acceptance  and  settlement  of  each 
TRACS  identified  trade  by  the  clearing 
member  on  the  regularly  scheduled 
settlement  date. 

(6)  Each  TRACS  trade  comparison 
Participant  shall  be  obligated  to  inform 
NASD  of  non-compliance  with  any  of 
the  participation  requirements  set  forth 
above. 
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(b)  Participant  Obligations  in  TRACS 

(1)  Access  to  TRACS 

Upon  execution  and  receipt  by  NASD 
of  the  TRACS  trade  comparison 
Participant  Application  Agreement,  a 
TRACS  trade  comparison  Participant 
may  commence  input  and  Validation  of 
trade  information  in  TRACS  eligible 
securities.  TRACS  trade  comparison 
Participants  may  access  the  service  via 
NASD  terminals  or  Workstations  or 
through  computer  interface  during  the 
hours  of  operation  specified  in  the 
TRACS  Users  Guide.  Prior  to  such 
input,  all  TRACS  comparison 
Participants,  including  those  that  have 
trade  report  information  submitted  to 
NASD  by  any  third  party,  must  obtain 
from  NASD  a  unique  identifying  Market 
Participant  Symbol  ("MMID"  or 
"MPID").  and  use  that  identifier  for 
trade  reporting  and  audit  trail  purposes. 

(2)  Market  Maker  Obligations 

(A)  TRACS  Market  Makers  shall 
commence  participation  in  the  TRACS 
trade  comparison  feature  by  initially 
contacting  the  TRACS  Operation  Center 
to  verify  authorization  for  submitting 
trade  data  to  the  TRACS  system  for 
TRACS  eligible  securities. 

(B)  A  TRACS  Market  Maker  that  is  a 
self-clearing  firm  shall  be  obligated  to 
accept  and  clear  each  trade  that  the 
TRACS  trade  comparison  feature 
identifies  as  having  been  effected  by 
that  Market  Maker. 

(C)  A  TRACS  Market  Maker  that  is  an 
introducing  broker  or  a  correspondent 
executing  broker  shall  identify  its 
clearingbroker  when  it  becomes  an 
TRACS  trade  comparison  participant 
and  notify  the  TRACS  Operation  Center 
if  its  clearing  broker  is  to  be  changed; 
this  will  necessitate  execution  of  a 
revised  TRACS  trade  comparison 
Participant  Application  Agreement. 

(D)  If  at  any  time  a  TRACS  Market 
Maker  fails  to  maintain  a  clearing 
arrangement,  it  shall  be  removed  from 
the  TRACS  trade  comparison  feature, 
and  be  precluded  from  participation  as 
a  Market  Maker  in  Nasdaq  and  CQS 
securities  pursuant  to  the  requirements 
of  6300  Series  until  such  time  as  a 
clearing  arrangement  is  reestablished 
and  notice  of  such  arrangement,  with  an 
amended  TRACS  trade  comparison 
Participant  Application  Agreement,  is 
filed  with  NASD.  If,  however,  the  NASD 
finds  that  the  TRACS  Market  Maker's     , 
failure  to  maintain  a  clearing 
arrangement  is  voluntary,  the 
withd^wal  of  quotations  will  be 
considered  voluntary  and  unexcused 
pursuant  to  Rule  461 9. 


(3)  Order  Entry  Firm  Obligations 

(A)  TRACS  Order  Entry  Firms  shall 
commence  participation  in  the  TRACS 
trade  comparison  feature  by  initially 
contacting  the  TRACS  Operation  Center 
to  verify  authorization  for  submitting 
trade  data  to  the  TRACS  system  for 
TRACS  eligible  securities. 

(B)  A  TRACS  Order  Entry  Firm  that  is 
a  self-clearing  firm  shall  be  obligated  to 
accept  and  clear  each  trade  that  the 
TRACS  trade  comparison  feature 
identifies  as  having  been  effected  by  the 
Order  Entry  Firm. 

(C)  A  TRACS  Order  EntryTirm  that  is 
an  introducing  broker  or  a 
correspondent  executing  broker  shall 
identify  its  clearing  broker  when  it 
becomes  a  TRACS  trade  comparison 
Participant  and  notify  the  TRACS 
Operations  Center  if  its  clearing  broker 
is  to  be  changed;  this  change  will 
necessitate  execution  of  a  revised 
TRACS  trade  comparison  Participant 
Application  Agreement. 

(D)  If  at  any  time  a  TRACS  Order 
Entry  Firm  fails  to  maintain  a  clearing 
arrangement,  it  shall  be  removed  from 
the  TRACS  trade  comparison  feature 
until  such  time  as  a  clearing 
arrangement  is  reestablished,  and  notice. 
ofsuch  arrangement,  with  an  amended 
TRACS  trade  comparison  Participant 
Application  Agreement,  is  filed  with 
NASD. 

(4)  Clearing  Broker  Obligation 

TRACS  clearing  brokers  shall  be 
obligated  to  accept  and  clear  as  a  party 
to  the  transaction  each  trade  that  the 
system  identifies  as  having  been  effected 
by  itself  or  any  of  its  correspondent 
executing  brokers.  Clearing  brokers  may 
cease  to  act  as  principal  for  a 
correspondent  executing  broker  at  any 
time  provided  that  notification  has  been 
given  to,  received  and  acknowledged  by 
the  TRACS  Operations  Center  and 
affirmative  action  has  been  completed 
by  the  Center  to  remove  the  clearing 
broker  from  the  TRACS  trade  - 
comparison  feature  for  that 
correspondent  executing  broker.  The 
clearing  broker's  obligation  to  accept 
and  clear  trades  for  its  correspondents 
shall  not  cease  prior  to  the  completion 
of  all  of  the  steps  detailed  in  this 
subparagraph  (4). 

(5)  ECN  Obligations 

(A)  TRACS  ECNs  shall  commence 
participation  in  the  TRACS  trade 
comparison  feature  by  initially 
contacting  the  TRACS  Operations 
Center  to  verify  authorization  for 
submitting  trade  data  to  the  TRACS 
trade  comparison  feature  for  TRACS 
eligible  securities. 


(B)  A  TRACS  ECN  that  is  a  self- 
clearing  firm  shall  be  obligated  to 
accept  and  clear  each  trade  that  the 
TRACS  trade  comparison  feature 
identifies  as  having  been  effected  by  the 
ECN. 

(C)  A  TRACS  ECN  that  is  an 
introducing  broker  or  a  correspondent 
executing  broker  shall  identify  its 
clearing  broker  when  it  becomes  a 
TRACS  trade  comparison  Participant 
and  notify  the  TRACS  Operations 
Center  if  its  clearing  broker  is  to  be 
changed;  this  change  will  necessitate 
execution  of  a  revised  TRACS  trade 
comparison  Participant  Application 
Agreement. 

(D)  If  at  any  time  a  TRACS  ECN  fails 
to  maintain  a  clearing  arrangement,  it 
shall  be  removed  from  the  TRACS  trade 
comparison  feature  until  such  time  as  a 
clearing  arrangement  is  reestablished, 
and  notice  of  such  arrangement,  with  an 
amended  TRACS  trade  comparison 
Participant  Application  Agreement,  is 
filed  with  NASD. 

Selected  NASD  Notices  to  Members: 
Notice  to  Members  98-82. 

6130.  Trade  Report  Inpitt 

(a)  Reportable  TRACS  Transactions 

A  member  choosing  to  submit  a  trade 
to  the  NASD  for  comparison  shall  report 
the  trade  to  TRACS.  TRACS  will  also 
process  trades  that  are  submitted  on  an 
automatic  locked-in  basis  for 
transmission  to  NSCC.  All  trades  that 
are  reportable  transactions  pursuant  to 
NASD  Rule  4633  will  be  transmitted  to 
the  applicable  securities  information 
processor;  however,  only  those  trades 
that  are  subject  to  regular  way 
settlement  and  are  not  already  locked- 
in  trades  will  be  compared  and  locked- 
in  through  TRACS.  Trades  that  are 
reported  as  other  than  regular  way 
settlement  (i.e..  Cash,  Next-Day,  Seller's 
Option)  will  not  be  compared  in  TRACS 
or  reported  to  DTCC.  All  transactions  in 
Direct  Participation  Program  securities 
shall  be  reported  to  TRACS  pursuant  to 
the  Rule  6900  Series  as  set  forth  therein. 

(b)  When  and  How  Trade  Reports  Are 
Submitted  to  TRACS 

(1)  TRACS  trade  comparison 
Participants  who  are  Reporting 
Members  that  choose  to  submit  a  trade 
for  comparison  shall  transmit  to  TRACS 

:   the  information  required  by  Rule  4633 
(e)  or  (f),  as  applicable,  within  90 
seconds  of  execution. 

(2)  A  TRACS  trade  comparison 
Participant  who  is  a  Non-Reporting 
Member  to  a  transaction  shall,  within 
twenty  (20)  minutes  after  execution 
accept  (or  decline,  if  applicable)  a 
transaction  submitted  by  the  Reporting 
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Member  for  comparison  through 
TRACS.  A  Non-Reporting  Member  has 
an  (^ligation  to  ensure  tiiat  the 
information  that  it  transmits  or  accepts 
in  TRACS  is  timely,  accurate  and 
complete.  Therefore,  if  a  Non-Reporting 
Member  accepts  a  transaction  in  TRACS 
transmitted  by  the  Reporting  Member 
for  comparison  througfi  TRACS,  then 
the  Non-Reporting  Member  shall  be 
deemed  to  have  adopted  all  of  the  data 
elements  required  by  Rule  4633(e)  or  (f), 
as  applicable,  concerning  the  Non- 
Reporting  Member's  side  of  the 
transaction,  absent  any  subsequent 
modification  of  the  trade  through 
TRACS. 

(3)  Trades  not  required  to  be  reported 
for  public  dissemination  may  still  be 
compared  and  locked-in  through 
TRACS. 

(4)  Reporting  NASD  Members  may 
conduct  the  following  functions  in 
TRACS  pursuant  to  TRACS 
specifications  established  by  the  NASD: 
(i)  MMID  Trade  Entry;  (ii)  Trade 
Cancellation;  and  (Hi)  Trade  Break. 

(5)  Non-Reporting  NASD  Members 
may  conduct  the  following  functions  in 
TRACS  pursuant  to  TRACS 
specifications  established  by  the  NASD: 
(i)  Trade  Accept;  (ii)  Trade  Decline;  and 
(Hi)  Trade  Break. 

(6)  If  a  TRACS  Report  from  a 
Reporting  Member  did  not  include  a 
necessary  OATS  order  number  for 
OATS/TRACS  matching  from  the  Non- 
Reporting  Member's  perspective,  the 
Non-Reporting  Member  shall  submit  a 
non-published  TRACS  Report  to 
compare  the  trades. 

(7)  A  party  entering  a  trade  report  into 
the  TRACS  trade  comparison  feature 
shall  use  a  designated  symbol  to  denote 
whether  the  party  is  submitting  the  ^ 
trade  report  as  the  Reporting  Member  or 
the  Non-Reporting  Member. 

6140.  TRACS  Proceting 

Locked-in  trades  may  be  determined 
through  the  TRACS  trade  comparison 
feature  through  one  of  the  following 
methods:  i 

(a)  Trade  Acceptance 

The  reporting  party  enters  its  version 
of  the  trade  into  the  system  and  the 
contra  party  reviews  the  trade  report 
and  accepts  or  declines  the  trade.  An 
acceptance  results  in  a  loched-in  trade; 
a  declined  trade  report  is  purged  from 
the  77MCS  system  at  the  emd  of  trade 
date  processing;  \ 

(b)  Aggregate  Volume  Match 

A  batch  type  comparison  will  be  run 
at  the  end  of  trade  date  and  will 
aggregate  volume  of  previously  entered 
uncompared  trade  reports  (if  all  other 


matching  fields  agree)  in  order  to  effect 
matching; 

(c)  T+N  Trade  Processing 

T+N  entries  may  be  submitted  until 
5:15  p.m.  each  business  day.  At  the  end 
of  daily  matching,  all  declined  trade 
entries  will  be  purgedfrom  the  TRACS 
system.  TRACS  will  not  purge  any  open 
trade  (i.e.  unmatched  or  unaccepted)  at 
the  end  of  its  entry  day,  but  will  carry- 
over such  trades  to  the  next  business 
day  for  continued  comparison  and 
reconciliation.  TRACS  will 
automatically  lock  in  and  submit  to 
NSCC  as  such  any  carried-over  T  to 
T+21  (calendar  day)  trade  if  it  remains 
open  as  of  2:30  p.m.  on  the  next 
business  day.  TRACS  will  not 
automatically  lock  in  T+22  (calendar 
day)  or  older  open  "as-of  trades  that 
were  carried-over  from  the  previous 
business  day;  these  trades  will  be 
purged  by  TRACS  at  the  end  of  the 
carry-over  day  if  such  trades  remain 
open.  Members  may  re-submit  these 
T+22  or  older  "as-of  trades  into 
TRACS  on  the  next  business  day  for 
continued  comparison  and 
reconciliation  for  up  to  one  calendar 
year. 

Selected  NASD  Notices  to  Members 
94-73. 

6150.  Reserved 

6160.  Obligation  to  Honor  Tradea 

If  a  TRACS  trade  comparison 
Participant  is  reported  by  TRACS  as  a 
party  to  a  trade  that  has  been  treated  as 
locked-in  and  sent  to  DTCC, 
notwithstanding  any  other  agreement  to 
the  contrary,  that  party  shall  be 
obligated  to  act  as  a  principal  to  the 
trade  and  shall  honor  such  trade  on  the 
scheduled  settlement  date. 

6170.  Audit  Trail  Requirement* 

The  data  elements  specified  in  Rule 
6130(b)  are  critical  to  NASD's 
compilation  of  a  transaction  audit  trail 
for  regulatory  purposes.  As  such,  all 
member  firms  using  the  TRACS  Service 
have  an  ongoing  obligation  to  input 
Rule  6130(b)  information  accurately  and 
completely. 

6180.  Reserved 

6190.  Termination  of  TRACS  Service 

NASD  may,  upon  notice,  terminate 
TRACS  service  as  to  a  Participant  in  the 
event  that  a  TRACS  Participant  fails  to 
abide  by  any  of  the  rules  or  operating 
procedures  of  the  TRACS  service  or 
NASD,  or  fails  to  honor  contractual 
agreements  entered  into  with  NASD  or 
its  subsidiaries,  or  fails  to  pay  promptly 


for  services  rendered  by  the  TRACS 
Service. 

»        »        *        *        * 

6200.  To  be  replaced  in  its  entirety  by 
SR-4^ASD-9»-65,  which  currently  is 
expected  to  be'  effective  on  February  1, 
2002. 

»        »        *        *        * 

The  6300  through  6500  Series  are 
replaced  in  their  entirety  by  the 
following  proposed  rule  language. 

6300.  CONSOLIDATED 
QUOTATIONS  SERVICE  (CQS) 

6310.  General 

The  Rule  6300  through  6500  Series 
govern  trading  by  members  in  CQS/CTA 
securities  otherwise,  than  on  an 
exchange. 

6320.  Regietration  a»  a  CQS  Market 
Maker 

(a)  Quotations  and  quotation  sizes  in 
reported  securities  may  be  entered  into 
the  Consolidated  Quotations  Service 
(CQS)  through  the  NASD  Alternative 
Display  FacUity  only  by  an  NASD 
member  re^stered  with  it  as  a  CQS 
market  maker. 

(b)  An  NASD  member,  including  an 
operator  of  an  ECN/ATS  seeking 
registration  as  a  CQS  market  maker, 
shall  file  an  application  with  NASD. 
The  application  shall  certify  the 
member's  good  standing  with  NASD 
and  shall  demonstrate  compliance  with 
the  net  capital  and  other  financial 
responsibility  provisions  of  the  Act.  A 
member's  registration  as  a  CQS  maricet 
maker  shall  become  effective  upon 
receipt  by  the  member  of  notice  of 
approval  of  registration  by  NASD.  It 
shcdl  be  sufficient  to  obtain  registration 
as  a  CQS  market  maker  with  NASD  for 
a  member  to  demonstrate  proof  that  it 
is  a  registered  CQS  market  maker  with 
Nasdaq  in  good  standing. 

(c)  A  CC^^  market  maker  registered  in 
a  reported  security  may  become 
registered  in  additional  reported 
securities  by  entering  a  registration 
request  via  an  NASD  Alternative 
Display  Facility  terminal.  Registration 
shall  become  effective  at  the  time  the 
registration  request  is  entered. 

(d)  An  NASD  member  that  becomes 
registered  as  a  C(^  market  maker  in  an 
issue  shall  enter  quotations  in  the  issue 
on  the  effective  date  of  the  issue's 
authorization.  If  quotations  are  not 
entered  on  the  effective  date  of 
authorization  and  the  CQS  market 
maker  remains  inactive  in  the  issue  for  ' 
five  (5)  business  days,  the  CQS  market 
maker's  registration  in  the  issue  will  be 
terminated. 

(e)  Any  CQS  market  makers  registered 
in  reported  securities  that  are  eligible 
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for  inclusion  in  the  Intermatket  Trading 
System  (ITS)  may  be  registered  as 
market  makers  in  ITS  and,  if  they  so 
choose,  shall  be  subject  to  the  Rule  6500 
Series. 

6330.  Obligations  of  CQS  Market 
Makers 

(a)  Pursuant  to  SEC  Rule  llAcl-1.  a 
CQS  market  maker's  quotations  in 
reported  securities  are  required  to  be 
firm  for  the  size  displayed  or,  if  no  size 
is  displayed,  for  a  normal  unit  of 
trading.  If  a  market  maker  displays 
quotations  in  a  reported  security  in  both 
a  national  securities  exchange  and 
NASD's  CQS  System,  the  market  maker 
shall  maintain  identical  quotations  in 
each  system. 

■   (b)  A  CQS  market  maker's  quotation 
must  be  at  least  one  normal  unit  of 
trading. 

(c)  A  CQS  market  maker  shall  be 
obligated  to  have  available  in  close 
proximity  to  the  NASD  Alternative 
Display  Facility  terminal  at  which  it 
makes  a  market  in  a  CQS  security  a 
quotation  service  that  disseminates  the 
bid  price  and  offer  price  then  being 
furnished  by  or  on  behalf  of  other 
national  securities  exchanges  and  CQS 
market  makers  trading  and  quoting  that 
CQS  security. 

(d)  Computer-Generated  Quotations 

(1)  General  Prohibition— Except  as 
provided  below,  this  Rule  prohibits  the 
automatic  updating  or  tracking  of  inside 
quotations  in  CQS  by  computer- 
generated  quote  systems.  This  ban  is 
necessary  to  offset  the  negative  impact 
on  the  capacity  and  operation  of  NASD 
systems  regarding  certain  systems  that 
track  changes  to  the  inside  quotation 
and  automatically  react  by  generating 
another  quote  to  keep  the  market 
maker's  quot&  away  from  the  best 
market,  without  any  cognizable  human 
intervention. 

(2)  Exceptions  to  the  General 
Prohibition — Automated  updating  of 
quotations  is  permitted  when: 

(A)  The  update  is  in  response  to  an 
execution  in  the  security  by  that  firm 
(such  as  execution  of  an  order  that 
partially  fills  a  market  maker's 
quotation  size); 

(B)  it  requires  a  physical,  cognizable 
entry  (such  as  a  manual  entry  to  the 
market  maker's  internal  system  which 
then  automatically  forwards  the  update 
to  the  NASD  system); 

(C)  the  update  is  to  reflect  the  receipt, 
execution,  or  cancellation  of  a  customer 
limit  order; 

(D)  it  is  used  to  expose  a  customer's 
market  or  marketable  liirut  order  for 
price  improvement  opportunities;  or 


(E)  it  is  used  to  equal  or  improve 
either  or  both  sides  of  the  national  best 
bid  or  offer  ("NBBO"),  or  add  size  to  the 
NBBO. 

(e)  Minimum  Price  Variation  for 
Decimal-Based  Quotations 

(1)  The  minimum  quotation 
increment  for  securities  authorized  for 
decimal  pricing  as  part  of  the  SEC- 
approved  Decimals  Implementation 
Plan  for  the  Equities  and  Options 
Markets  shall  be  $0.01 . 

(f)  Members  that  display  priced 
quotations  on  a  real-time  basis  for  CQS 
securities  in  two  or  more  market  centers 
that  permit  quotation  updates  on  a  real- 
time basis  must  display  the  same  priced 
quotations  for  the  security  in  each 
market  center. 

Cross  Reference — IM-4613,  Autoquote 
Policy 

6340.  Normal  Business  Hours 

A  CQS  market  maker  shall  be  open 
for  business  as  of  9:30  a.m.  Eastern 
Time  and  shall  close  no  earlier  than 
4:00  p.m.  Eastern  Time.  An  NASD 
market  maker  may  remain  open  for 
business  on  a  voluntary  basis  for  any 
period  of  time  between  4:00  p.m. 
Eastern  time  and  6:30  p.m.  Eastern 
Time.  A  CQS  market  maker  whose 
quotes  are  open  after  4:00  p.m.  Eastern 
Time  shall  be  obligated  to  comply,  while 
their  quotes  are  open,  with  all  NASD 
Rules  that  are  not  by  their  express 
terms,  or  by  an  official  interpretation  of 
NASD,  inapplicable  to  any  part  of  the 
4:00  p.m.  to  6:30  p.m.  Eastern  Time 
period. 

6350.  Withdrawal  of  Quotations 

(a)  Any  registered  CQS  market  maker 
(excluding  ECNs)  that  initiates  a  pre- 
opening  application  and  does  not  enter 
and  maintain  continuous  two-sided 
quotations  in  the  security  on  the  same 
trading  day  may  not  re-register  to  enter 
quotations  in  such  security  for  twenty 
(20)  business  days  unless  NASD 
Alternative  Display  Facility  Operations 
grants  an  excused  withdrawal. 

(b)  A  CQS  market  maker  that  wishes 
to  withdraw  quotations  in  a  reported 
security  shall  contact  NASD  Alternative 
Display  Facility  Operations  to  obtain 
excused  withdrawal  status  prior  to 
withdrawing  its  quotations.  Excused 
withdrawal  status  based  on  illness, 
vacations  or  physical  circumstances 
beyond  the  CQS  market  maker's  control 
may  be  granted  for  up  to  five  (5) 
business  days,  unless  extended  by 
NASD  Alternative  Display  Facility 
Operations.  Excused  withdrawal  status 
based  on  investment  activity  or  advice 
of  legal  counsel,  accompanied  by  a 


representation  that  the  condition 
necessitating  the  withdrawal  of 
quotations  is  not  permanent  in  nature, 
may.  upon  written  request,  be  granted 
for  not  more  than  sixty  (60)  days.  The 
withdrawal  of  quotations  because  of 
pending  news,  a  sudden  influx  of  orders 
or  price  changes,  or  to  effect 
transactions  with  competitors  shall  not 
normally  constitute  acceptable  reasons 
for  granting  excused  withdrawal  status, 
unless  NASD  has  initiated  a  trading  halt 
for  ITS  Market  Makers  in  the  security, 
pursuant  to  Rule  5200. 

6360.  Voluntary  Termination  of 
Registration 

A  CQS  market  maker  may  voluntarily 
terminate  its  registration  in  a  reported 
security  by  withdrawing  its  quotations 
from  the  NASD  Alternative  Display 
Facility.  A  CQS  market  maker  that 
voluntarily  terminates  its  registration  in 
a  reported  security  may  not.  however, 
re-register  as  a  CQS  market  maker  in 
that  security  for  two  (2)  business  days. 

6370.  Suspension  and  Termination 
of  Quotations  by  NASD  Action 

NASD  may,  pursuant  to  the 
procedures  set  forth  in  NASD's  Code  of 
Procedure  as  set  forth  in  the  Rule  9000 
Series,  suspend,  condition,  limit, 
prohibit  or  terminate  a  CQS  market 
maker's  authority  to  enter  quotations  in 
one  or  more  reported  securities  for 
violations  of  the  applicable 
requirements  or  prohibitions  of  the  Rule 
4000,  5000  and  6300  Serines.  Selected 
NASD  Notices  to  Members:  94-81. 

6400.  REPORTING 
TRANSACTIONS  IN  CTA-EUGWLE 
SECURITIES 

The  provisions  of  this  Rule  6400 
Series  shall  apply  to  all  transactions 
effected  by  members  otherwise  than  on 
an  exchange  in  securities  listed  on  an 
exchange  (other  than  Nasdaq)  that  are 
required  to  be  reported  to  the 
Consolidated  Tape  ("eligible 
securities"),  as  provided  in  the  Plan 
filed  by  NASD  pursuant  to  SEC  Rule 
llAa3-l  under  the  Act  ("Plan").  Rule 
6420  shall  not  apply  to  transactions 
executed  through  the  Intermarket 
Trading  System  by  market  makers 
registered  as  CQS  market  maker^. 

Selected  NASD  Notices  to  Members: 
94-81. 

6410.  Definitions 

(a)  Unless  the  context  requires 
otherwise,  terms  used  herein  shall  have 
the  meaning  below.  Terms  not 
specifically  defined  below  shall  have  the 
meaning  in  the  By-Laws  and  NASD 
Rules,  SEC  Rule  1  lAa3-l  and  the  Plan. 
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(b)  "Consolidated  Tape"  means  the 
consolidated  transaction  reporting 
system  for  the  dissemination  of  last  sale 
reports  in  eligible  securities  required  to 
be  reported  pursuant  to  the  Plan. 

(c)  "Eligible  securities"  means  all 
common  stocks,  preferred  stocks,  long- 
term  wammts,  and  rights  entitling  the 
holder  to  acquire  an  eligible  security, 
listed  or  admitted  to  unlisted  trading 
privileges  on  the  American  Stock 
Exchange  or  the  New  York  Stock 
Exchange,  and  securities  listed  on 
regional  stock  exchanges,  which 
substantially  meet  the  origiBol  listing 
requirements  of  the  New  YaHc  Stock 
Exchange  or  the  American  Stock 
Exchange.  A  list  of  eligible  securities 
listed  on  regional  stock  exchanges  is 
contained  in  Rule  6450.  An  updated  list 
of  eligible  securities  will  be  provided  to 
members  from  time  to  time. 

(d)  "Initial  Public  Offering"— a 
security  is  subject  to  an  "initial  public 
offering"  if:  (1)  the  offering  of  the 
security  is  registered  under  the 
Securities  Act  of  1933;  and  (2)  the  issuer 
of  the  security,  immediately  prior  to 
filing  the  registration  statement  with 
respect  to  such  offering,  was  not  subject 
to  the  reporting  requirements  of  Section 
13  or  15(d)  of  the  Act. 

(e)  "Non-Registered  Member"  shall 
have  the  meaning  as  defined  in  NASD 
Rule  4200. 

(f)  "Transaction  effected  through  the 
NASD  Alternative  Display  Facility" 
shall  have  the  meaning  as  defined  in 
Rule  4100. 

(g)  "Registered  Member"  ineans  a 
member  of  NASD  that  is  registered  as  a 
CQS  market  maker,  pursuant  to  Rule 
6320,  in  a  particular  eligible  security.  A 
member  is  a  Registered  Member  in  only 
those  eligible  securities  for  which  it  has 
registered  as  a  CXiS  market  maker.  A 
member  shall  cease  being  a  Registered 
Member  in  an  eligible  security  when  it 
has  withdrawn  or  voluntarily  terminated 
its  quotations  in  that  security  or  when 
its  quotations  have  been  suspended  or 

.  terminated  by  action  of  NASD. 

(h)  "Registered  ECN"  means  a 
member  of  NASD  that  is  an  electronic 
communications  network  ("ECN")  that 
has  chosen  to  reffster  with  NASD  and 
meets  the  terms  of  registration  set  forth 
in  the  NASD-provided  agreement.  A 
member  is  a  Registered  ECN  in  only 
those  eligible  securities  for  which  it  is 
registered  with  NASD.  A  member  shall 
cease  being  a  Registered  ECN  in  an 
eligible  security  when  it  has  withdrawn 
or  voluntarily  terminated  its  quotations 
in  that  security  or  when  its  quotations 
have  been  suspended  or  terminated  by 
action  erf  NASD.  The  term  "Registered 
ECN"  shall  also  include  NASD  members 
that  are  alternative  trading  systems 


("ATS"),  subject  to  SEC  Regulation 
ATS,  that  comply  with  the  requirements 
of  this  paragraph. 

6420.  TrantaetUm  Reporting 

(a)  General 

(1)  This  Rule  governs  the  reporting  of 
trades  in  eligible  securities  through  the 
NASD's  Trade  Reporting  and 
Comparison  Service  ("TRACS"). 

(2)  All  times  referenced  in  this  Rule 
are  Eastern  time. 

(3)  For  Purposes  of  this  Rule,  the  term 
"Reporting  NASD  Member"  or 
"Reporting  Member"  shall  mean  an 
NASD  member  with  the  trade  reporting 
obligation  as  set  forth  in  Rule  6420(c). 

(4)  For  purposes  of  this  Rule,  tHe  term 
"Non-Reporting  NASD  Member"  or 
"Non-Reporting  Member"  shall  mean 
the  contra  side  of  a  trade  reported  by  a 
Reporting  Member. 

(5)  For  purposes  of  this  Rule,  the  term 
"normal  madcet  hours"  means  from 
9:30  a.m.  to  4:00  p.m.  All  times 
referenced  in  this  Rule  are  Eastern 
Time. 

(b)  When  and  How  Transactions  are 
Reported 

(1)  Reporting  NASD  Members  shall 
transmit  to  TRACS,  within  90  seconds 
after  execution,  last  sale  reports  of 
transactions  in  eligible  securities 
effected  by  members  otherwise  than  on 
an  exchange  during  the  trading  hours  of 
the  Consolidated  Tape.  Transactions 
not  reported  within  90  seconds  after 
execution  shall  be  designated  as  late 
and  such  trade  reports  must  include  the 
time  of  execution.  Reporting  NASD 
Members  shall  also  transmit  to  TRACS, 
within  90  seconds  after  execution,  last 
sale  reports  of  transactions  in  eligible 
securities  effected  by  members 
otherwise  t/ian  on  cm  exchange  between 
4:00  p.m.  and  6:30  p.m.;  trades  executed 
and  reported  after  4.-00  p.m.  shall  be 
designated  as  ".T"  trades  to  denote  their 
execution  outside  normal  market  hours. 
Transactions  not  reported  within  90 
seconds  after  execution  must  include 
the  time  of  execution  on  the  trade 
report. 

(2)  (A)  Reporting  NASD  MerzAers 
shall  report  transactions  in  eligible 
securities  effected  otherwise  than  on  an 
exchange  outside  the  hours  of  9:30  a.m. 
and  6:30  p.m.  Eastern  Time  as  follows: 

(i)  By  transmitting  the  individual 
trade  reports  to  TRACS  on  the  next 
business  day  (T+1)  between  8:00  a.m. 
and  6:30  p.m.  Eastern  Time; 

(ii)  by  designating  the  entries  "as/of 
trades  to  denote  their  execution  on  a 
prior  day;  and 

(Hi)  by  including  the  time  of 
execution. 


(c)  Which  Party  Reports  Transaction 

(1)  Transactions  executed  on  an' 
exchange  are  reported  by  the  exchange 
and  shall  not  be  reported  by  members. 

(2)  For  transactions  between  two 
Registered  Members  or  Registered  ECNs. 
the  Registered  Market  Maker  or  ECN 
representing  the  sell  side  shall  report 
the  transaction. 

(3)  For  transactions  between  a 
Registered  Member  or  Registered  ECN 
arid  a  Non-Registered  Member,  the 
Registered  Member  or  Registered  ECN 
shall  report  the  transaction. 

(4)  For  transactions  between  two  Non- 
Registered  Members,  the  Non-Registered 
Member  representing  the  sell  side  shall 
report  the  transaction. 

(5)  For  transactions  between  a 
member  and  a  customer,  the  member 
shall  report  the  transaction. 

(6)  For  transactions  between  a 
member  and  a  broker-dealer  that  is  not 
a  member  of  NASD,  the  member  shall 
report  the  transaction. 

(7)  For  all  transactions  between  an 
NASD  member  and  an  NASD  member 
that  is  also  a  member  of  Nasdaq  or 
another  national  securities  exchange, 
where  the  reporting  party  has  a  choice 
of  reporting  venues  and  chooses  not  to 
report  to  Nasdaq  or  another  national 
securities  exchange,  the  reporting  party 
described  in  (1)  through  (6)  above  shall 
report  the  transaction  to  the  NASD. 

(d)  Information  To  Be  Reported — Two 
Party  Trade  Reports 

(1)  A  two  party  trade  report  is  a  last 
sale  report  that  denotes  a  trade  between 
one  Reporting  NASD  member  and  one 
Non-Reporting  Member.  The  Reporting 
NASD  Member  is  denoted  as  the 
("MMID")side  of  the  trade  report  and 
the  Non-Reporting  Member  is  denoted 
as  the  ("OEID")  side  of  the  report. 

(2)  Each  Two  Party  Last  Sale  Report 
Submitted  by  a  Reporting  NASD 
•Member  Should  Contain: 

(A)  Security  identification  symbol 
(SEOD): 

(B)  Number  of  shares  or  bonds; 

(C)  Price  of  the  transaction  as 
required  by  paragraph  (g)  below; 

(D)  A  designated  symbol  denoting 
whether  the  transaction,  from  the 
Reporting  NASD  Member's  perspective, 
is  a  buy.  sell,  sell  short,  sell  short 
exempt,  or  cross; 

(E)  If  known,  a  designated  symbol 
denoting  whether  the  transaction,  from 
the  perspective  of  the  Non-Reporting 
Member,  is  a  buy.  sell,  sell  short,  or  sell 
short  exempt; 

(F)  A  designated  symbol  denoting 
whether  the  transaction,  from  the 
perspective  of  the  Reporting  Member,  is 
as  principal,  riskless  principal,  or  agent; 
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(G)  If  known,  a  desi^ated  symbol 
denoting  whether  the  transaction,  from 
the  perspective  of  the  Non-Reporting 
Member,  is  as  principal,  riskless 
principal,  or  agent; 

(H)  Execution  time  for  any  transaction 
not  reported  within  90  seconds  of 
execution; 

(I)  The  market  participant  identifier  of 
the  Reporting  Member  and  the  Non- 
Reporting  Member; 

U)  Reporting  Member  clearing  broker; 

(K)  Reporting  Member  Executing 
Broker  in  case  of  a  "give  up;' 

(L)  Non-Reporting  Member  Executing 
Broker; 

(M)  Non-Reporting  Member 
introducing  broker  in  case  of  a  "give 
up;' 

(N)  Non-Reporting  Member  clearing 
broker; 

(0)  A  designated  symbol  denoting 
whether  the  trade  report  should  be 
published; 

(P)  A  designated  symbol  denoting 
whether  the  trade  report  should  be 
convpared  in  TRACS; 

(Q)  If  the  contra  side  to  the  trade 
report  is  a  customer  of  the  Reporting 
Member,  the  Reporting  Member  shcill 
denote  that  the  trade  is  an  internalized 
trade  with  the  designated  symbol; 

(R)  If  the  contra  side  to  the  trade 
report  is  a  Non-NASD  member,  the 
Reporting  Member  shall  indicate  with 
the  designated  symbol  that  the  contra 
side  is  a  non-member. 

(S)  For  two  party  trade  reports 
submitted  pursuant  to  an  Automated 
Give  Up  ("AGU")  arrangement  or  a 
Qualified  Service  Representative 
("QSR")  Agreement,  subparagraphs  (d) 
(2)  (E)  and  (G)  are  mandatory. 

(e)  Information  To  Be  Reported — Three 
Party  Trade  Reports 

(1)  A  three  party  trade  report  is  a 
single  last  sale  trade  report  that  denotes 
one  Reporting  Member  and  two  contra 
parties.  The  Reporting  Member  is 
denoted  as  the  MMID  side  of  the  trade 
report  and  the  two  non-reporting  sides 
are  denoted  as  the  OEID  side  of  the 
trade  report.  In  a  three  party  report,  the 
Reporting  Member  is  the  buyer  to  one 
OEID  and  the  seller  to  the  other  OEID. 
Registered  ECNs  shall  only  submit  three 
party  trade  reports.  Risklnnnqess 
principal  trades  may  be  submitted  as 
three  party  trade  reports.  > 

(2)  Each  Three  Party  Trade  Report 
Submitted  by  a  Reporting  Member  shall 
contain  the  following  information: 

Transaction  Information 

(A)  Security  Identification  Symbol 
(SEOD); 

(B)  Number  of  shares  or  bonds; 

(C)  Price  of  the  transaction  as 
required  byparagpiph  (g)  below; 


(D)  Execution  time  for  any  transaction 
not  reported  within  90  seconds  of 
execution; 

(E)  The  market  participant  identifies 
of  the  Reporting  Member  and  the  two 
Non-Reporting  Members; 

(F)  A  designated  symbol  denoting 
whether  the  trade  should  be  published; 

MMID  Side 

(G)  All  three  party  trade  reports  from 
ECNs  must  be  marked  as  agency  cross 
transactions; 

(H)  All  three  party  trade  reports  from 
Non-ECNs  must  be  denoted  as  riskless 
principal  trade  reports  and  shall 
include  a  designated  symbol  denoting 
whether  the  trade  between  the  non-ECN 
and  the  buy-side  OEID  is  a  sell,  sell 
short,  or  sell  short  exempt  transaction; 

(I)  Reporting  Member  clearing  broker; 

(J)  Reporting  Member  Executing 
Broker  in  the  case  of  a  "give  up."  if 
applicable; 

Buy  Side  OEID 

(K)  Buy  Side  OEID  executing  broker; 

(L)  Buy  Side  OEID  introducing  broker 
in  case  of  a  "give  up"; 

(M)  Buy  Side  OEID  clearing  broker; 

(N)  If  known,  a  designated  symbol 
denoting  whether  the  trade,  from  the 
Buy  Side  OEID's  perspective,  is  as 
principal,  riskless  principal,  or  agent; 

(O)  If  the  Buy  Side  OEID  is  a  customer 
of  the  Reporting  Member,  the  Reporting 
Member  shall  denote  that  the  trade  is  an 
internalized  trade  with  the  designated 
symbol; 

(P)  If  the  Buy  Side  OEID  is  a  non- 
NASD  member,  the  Reporting  Member 
shall  indicate  with  the  designated 
symbol  that  the  buy  side  OEID  is  a  non- 
member; 

(Q)  A  designated  symbol  denoting 
whether  the  trade  between  the  MMID 
and  the  Buy  Side  OEID  shall  be 
compared  in  TRACS; 

Sell  Side  OEID 

(R)  Sell  Side  OEID  executing  broker; 

(S)  Sell  Side  OEID  introducing  broker 
in  case  of  a  "give  up"; 

(T)  Sell  Side  OEID  clearing  broker; 

(U)  If  known,  a  designated  symbol 
denoting  whether  the  trade,  from  the 
Sell  Side  OEID's  perspective;  is  as 
principal,  riskless  principal,  or  agent; 

(V)  Ifiatown,  a  symbol  denoting 
whether  the  trade,  from  the  Sell  Side 
OEID's  perspective,  is  a  sell,  sell  short, 
or  sell  short  exempt  transaction; 

(W)  If  the  Sell  Side  OEID  is  a  customer 
of  the  Reporting  Member,  the  Reporting 
Member  shall  denote  that  the  trade  is  an 
internalized  trade  with  the  designated 
symbol; 

(X)  If  the  Sell  Side  OEID  is  a  non- 
NASD  Member,  the  Reporting  Member 


shall  indicate.with  the  designated 
symbol  that  the  buy  side  OEID  is  a  non- 
member;  and 

(Y)  A  designated  symbol  denoting 
whether  the  trade  between  the  MMID 
and  the  Sell  Side  OEID  shall  be 
compared  in  TRACS. 

(Z)  If  the  transactions  between  the 
Buy  Side  OEID  and  the  Reporting 
Member  is  reported  pursuant  to  an  AGU 
arrangement  or  a  QSR  agreement, 
subparagraphs  (e)  (2)  (N)  is  mandatory. 

(AA)  If  the  transaction  between  the 
Sell  Side  OEID  and  the  Reporting 
Member  is  reported  pursuant  to  an  AGU 
arrangement  or  a  QSR  agreement, 
subparagraphs  (e)  (2)  (U)  and  (V)  are 
mandatory. 

(f)  Trade  Report  Modifiers 

(1)  Reporting  Members  shall  append 
the  following  trade  report  modifiers  to  a 
last  sale  report  if  applicable: 

(A)  .SID.  if  the  trade  is  executed 
during  normal  market  hours  and  it  is 
reported  later  than  90  seconds  after 
execution; 

(B)  .SNN,  if  the  trade  is  a  Seller's 
Option  Trade,  .NN  denotes  the  number 
of  days  for  delivery; 

(C)  .C,  if  the  trade  is  a  Cash  Trade; 

(D)  .ND.  if  the  trade  is  a  Next  Day 
Trade; 

(E)  .W,  if  the  trade  occurs  at  a  price 
based  on  an  average  weighting  or 
another  special  pricing  formula; 

(F)  .T,  if  the  trade  is  executed  outside 
of  normal  market  hours; 

(G)  .O,  if  the  trade  is  price  beyond 
certain  price  validation  parameters  as 
established  by  the  NASD;  and 

(H)  Any  other  trade  report  modifier 
approved  for  use  by  the  Securities  and 
Exchange  Commission. 

(2)  It  will  be  a  violation  of  this  Rule 
for  a  Reporting  Member  to  fail  to 
append  a  required  trade  modifier  or  to 
append  a  modifier  that  is  not  required. 

(3)  A  Reporting  Member  shall  not 
append  a  .O  modifier  to  a  trade  report 
unless  the  trade  price  is  beyond  certain 
price  validation  parameters  as 
established  by  the  NASD. 

(4)  The  Association  seeks  to 
emphasize  the  obligations  of  members 
to  report  securities  transactions  within 
90  seconds  after  execution.  All 
reportable  transactions  not  reported 
within  90  seconds  after  execution  shall 
be  reported  as  late,  and  the  Association 
routinely  monitors  members ' 
compliance  with  the  90  second 
requirement.  If  the  Association  finds  a 
pattern  or  practice  ofunexcused  late 
reporting,  that  is,  repeated  reports  of 
executions  after  90  seconds  without 
reasonable  justification  or  exceptional 
circumstances,  the  member  may  be 
found  to  be  in  violation  of  Rule  2110. 


V.^M.nl      D. 
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Exceptional  circumstances  will  be 
determined  on  a  case  by  case  basis  and 
may  include  instances  of  system  failure 
by  a  member  or  service  bureau,  or 
unusual  market  conditions,  such  as 
extreme  volatility  in  a  security,  or  in  the 
market  as  a  whole.  Timely  reporting  of 
all  transactions  is  necessary  and 
appropriate  for  the  fair  and  orderly 
operation  of  the  Association's 
marketplace,  and  the  Association  will 
view  noncompliance  as  a  rule  violation. 

(g)  Procedures  for  Reporting  Price  and 
Volume  j 

Members  that  are  required  to  report 
pursuant  to  paragraph  (b)  above  shall 
transmit  last  sale  reports  for  all 
purchases  and  sales  in  eligible  securities 
in  the  following  manner: 

(1)  For  agency  transactions,  report  the 
number  of  shares  and  the  price 
excluding  the  comiiiission  charged. 

Example: 

SELL  as  agent  1 00  shares  at  40  less  a 
commission  of  $12.50;  REPORT  100 
shares  at  40. 

(2)  For  dual  agency  transactions, 
report  the  number  of  shares  only  once, 
and  report  the  price  excluding  the 
commission  charged. 

Example: 

SELL  as  agent  100  shares  at  40  less  a 
commission  of  $12.50;  BUY  as  agent 
100  shares  at  40  plus  a  commission  of 
$12.50;  REPORT  100  shares  at  40. 

(3)  (A)  For  principal  transactions, 
except  as  provided  below,  report  each 
purchase  and  sale  transaction 
separately  and  report  the  number  of 
shares  and  the  price.  For  principal 
transactions  that  are  executed  at  a  price 
that  includes  a  mark-up,  mark-down  or 
service  charge,  the  price  reported  shall 
exclude  the  mark-up,  mark-'down  or 
service  charge. 

Example: 

BUY  as  principal  100  shares  from 
(mother  member  at  40  (no  mark-down 
included). 

REPORT  1 00  shares  at  40. 

Example: 

BUY  as  principal  100  shares  from  a 
customer  at  39^/4,  which  includes  a  Va 
mark-down  from  prevailing  market  of 
39^/a;  REPORT  100  shares  at  39Va. 

Example 

BUY  as  principal  1 00  shares  from  a 
customer  at  39. 75,  which  includes  a 
$0.10  mark-down  from  prevailing 
market  at  $39.85;  REPORT  100  shares  at 
39.85.  I 

Example: 

SELL  as  principal  100  shares  to  a 
customer  at  40Va,  which  includes  a  Ve 
mark-up  from  the  prevailing  market  of 
40;  REPORT  100  shares  at  40. 

&cample: 

SELL  as  principal  100  shares  to  a 
customer  at  40.10,  which  includes  a  .10 


mark-up  from  the  prevailing  market  of 
40; 

REPORT  100  shares  at  40. 

IB)  Exception:  A  "riskless" principal 
transaction  in  which  a  member,  after 
having  received  from  a  customer  an 
order  to  buy,  purchases  the  security  as 
principal  from  another  member  or 
customer  to  satisfy  the  order  to  buy  or, 
after  having  received  from  a  customer 
an  order  to  sell,  sells  the  security  as 
principal  to  another  member  or 
customer  to  satisfy  the  order  to  sell, 
shall  be  reported  as  one  three  party 
transaction  in  the  same  manner  as  an 
agency  transaction,  excluding  the  maik- 
up  or  mark-down,  commission- 
equivalent,  or  other  fee.  Alternatively,  a 
member  may  report  a  riskless  principal 
transaction  by  submitting  the  following 
Teport(s)  to  the  NASD: 

(i)  The  member  with  the  obligation  to 
report  the  transaction  pursuant  to 
paragraph  (b)  above  must  submit  a  last 
sale  report  for  the  initTal  leg  of  the 
transaction. 

(ii)  Regardless  of  whether  a  member 
has  a  reporting  obligation  pursuant  to 
paragraph  (b)  above,  the  firm  must 
submit,  for  the  offsetting,  "riskless" 
portion  of  the  transaction,  either: 

a.  a  clearing-only  report  with  a 
capacity  indicator  of  "riskless 
principal,"  if  a  clearing  report  is 
necessary  to  clear  the  transaction;  or 

b.  a  non-tape,  non-clearing  report 
with  a  capacity  indicator  of  "riskless 
principal,  "ifa  clearing  report  is  not 
necessary  to  clear  the  transaction. 

A  riskless  principal  transaction  in 
which  a  member  purchases  or  sells  the 
security  on  an  exchange  to  satisfy  a 
customer's  order  will  be  reported  by  the 
exchange  and  the  member  shall  not 
report. 

Example: 

BUY  as  principal  1 00  shares  from 
another  member  at  40  to  fill  an  existing 
order; 

SELL  as  principal  100  shares  to  a 
customer  at  40  plus  mark-up  of  $12.50; 

REPORT  100  shares  at  40  by 
submitting  to  the  NASD  either  a  single 
trade  report  marked  with  a  "riskless 
principal"  capacity  indicator  or  by 
submitting  the  following  reports: 

(1)  Where  required  by  this  Rule,  a  tape 
report  marked  with  a  "principal" 
capacity  indicator;  and 

(2)  either  a  non-tape,  non-clearing 
report  or  a  clearing-only  report  marked 
with  a  "riskless  principal"  capacity 
indicator. 

Example: 

BUY  as  principal  1 00  shares  on  an 
exchange  at  40  to  fill  an  existing  order; 
SELL  as  principal  100  shares  to  a 
customer  at  40  plus  a  mark-up  of 
$12.50. 


DO  NOT  REPORT  (will  be  reported  by 
exchange). 

(h)  Reporting  Transactions  on  Form  T 

All  Reporting  NASD  Members 
required  (or  that  elect)  to  report 
transactions  in  eligible  securities  to  the 
NASD  shall  report,  as  soon  as 
practicable  to  NASD  Regulation's 
Market  Regulation  Department  on  Form 
T,  last  sale  reports  of  transactions  in 
designated  securities  for  which 
electronic  submission  into  the  NASD  is 
not  possible  (e.g.,  the  ticker  symbol  for 
the  security  is  no  longer  available,  a 
market  participant  identifier  is  no 
longer  active,  er  the  NASD  will  not 
accept  the  date  of  execution  because  the 
NASD  Alternative  Display  Facility  was 
closed  on  that  date).  Transactions  that 
can  be  reported  into  the  NASD,  whether 
on  trade  date  or  on  a  subsequent  date 
on  an  "as  of  basis  (T+N),  shall  not  be 
reported  on  Form  T. 

(i)  Trade  Tickets 

All  trade  tickets  for  transactions  in 
eligible  securities  shall  be  time-stamped 
at  the  time  of  execution. 

(j)  Special  Trade  Indicator 

A  Reporting  Member  shall  append  the 
designated  symbol  for  special  trades, 
step  out  trades,  reversals,  and  as-of 
trades. 

(k)  Clearing  Indicators 

A  Reporting  Member  shall  use  a 
designated  symbol  to  denote  whether 
the  trade  is  to  be:  (i)  Compared  in 
TRACS;  (ii)  not  compared  in  TRACS; 
(Hi)  compared  in  TRACS  pursuant  to  an 
Automatic  Give  Up  Agreement 
("AGU");  or  (iv)  not  compared  in 
TRACS,  but  locked  in  pursuant  to  a 
Qualified  Service  Representation 
Agreement  ("QSR"). 

(I)  Transactions  Not  Required  To  Be 
Reported 

The  following  types  of  transactions 
shall  not  be  reported  for  inclusion  on 
the  Consolidated  Tape: 

(1)  Transactions  executed  on  an 
exchange; 

(2)  oad-lot  transactions; 

(3)  transactions  that  are  part  of  a 
primary  distribution  by  an  issuer  or  of 
a  registered  secondary  distribution 
(other  than  shelf  distributions)  or  of  an 
unregistered  secondary  distribution 
effected  off  the  floor  of  an  exchange; 

(4)  transactions  made  in  reliance  on 
Sectioii  4(2)  of  the  Securities  Act  of 
1933; 

(5)  transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security,  e.g.,  to  enable 
the  seller  to  make  a  gift; 
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(6)  the  acquisition  of  securities  by  a 
member  as  principal  in  anticipation  of 
making  an  immediate  exchange 
distribution  or  exchange  offering  on  an 
exchange; 

(7)  purchases  of  securities  off  the  floor 
of  an  exchange  pursuant  to  a  tender 
offer,  and 

(8)  purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terms  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market. 

Selected  Notices  to  Members:  94-71; 
99S6. 

6430.  Reserved 

6440.  Trading  Praetieet 

(a)  No  member  shall  execute  or  cause 
to  be  executed  or  participate  in  an 
account  for  which  there  are  executed 
purchases  of  any  eligible  security  at 
successively  higher  prices,  or  sales  of 
any  such  security  at  successively  lower 
prices,  for  the  purpose  of  creating  or 
inducing  a  false,  misleading  or  artificial 
appearance  of  activity  in  such  security 
or  for  the  purpose  of  unduly  or 
improperly  influencing  the  market  price 
for  such  security  or  for  the  purpose  of 
establishing  a  price  that  does  not  reflect 
the  true  state  of  the  market  in  such 
security. 

(b)  No  member  shall,  for  the  purpose 
of  creating  or  inducing  a  false  or 
misleading  appearance  of  activity  in  an 
eligible  security  or  creating  or  inducing 
a  false  or  misleading  appearance  with 
respect  to  the  market  in  such  security: 

(1)  Execute  any  transaction  in  such 
security  which  involves  no  change  in  the 
beneficial  ownership  thereof;  or 

(2)  enter  any  order  or  orders  for  the 
purchase  of  such  security  with  the 
knowledge  that  an  order  or  orders  of 
substantially  the  same  size,  and  at 
substantially  the  same  price,  for  the  sale 
of  any  such  security,  has  been  or  will  be 
entered  by  or  for  the  same  or  different 
parties:  or 

(3)  enter  any  order  or  orders  for  the 
sale  of  any  such  security  with  the 
knowledge  that  an  order  or  orders  of 
substantially  the  same  size,  and  at 
substantially  the  same  price,  for  the 
purchase  of  such  security,  has  been  or 
will  be  entered  by  or  for  the  same  or 
different  parties. 

(c)  No  member  shall  execute 
purchases  or  sales  of  any  eligible 
security  for  any  account  in  which  such 
member  is  directly  or  indirectly 
interested,  which  purchases  or  sales  are 
excessive  in  view  of  the  member's 
financial  resources  or  in  view  of  the 
market  for  such  security. 


(d)  No  member  shall  participate  or 
have  any  interest,  directly  or  indirectly, 
in  the  profits  of  a  manipulative 
operation  or  knowingly  manage  or 
finance  a  manipulative  operation. 

(1)  Any  pool,  syndicate  or  joint 
account  organized  or  used  intentionally 
for  the  purpose  of  unfairly  influencing 
the  mc^et  price  of  an  eligible  security 
shall  be  deemed  to  be  a  manipulative 
operation. 

(2)  The  solicitation  of  subscriptions  to 
or  the  acceptance  of  discretionary 
orders  from  any  such  pool,  syndicate  or 
joint  account  shall  be  deemed  to  be 
managing  a  manipulative  operation. 

(3)  The  carrying  on  margin  of  a 
position  in  such  securities  or  the 
advancing  of  credit  through  loans  to  any 
such  pool,  syndicate  or  joint  account 
shall  be  deemed  to  be  financing  a 
manipulative  operation. 

(e)  No  member  shall  make  any 
statement  or  circulate  and  disseminate 
any  information  concerning  any  eligible 
securHy  that  such  member  knows  or  has 
reasonable  grounds  for  believing  is  false 
or  misleading  or  would  improperly 
influence  the  market  price  of  such 
security. 

(f)  (1)  No  member  shall: 

(A)  Personally  buy  or  initiate  the 
purchase  of  an  eligible  security  for  its 
own  account  or  for  any  account  in 
which  it  or  any  person  associated  with 
it  is  directly  or  indirectly  interested, 
while  such  member  holds  or  has- 
knowledge  that  any  person  associated 
with  it  holds  an  unexecuted  market 
order  to  buy  such  security  in  the  unit  of 
trading  for  a  customer;  or 

(B)  sell  or  initiate  the  sale  of  any  such 
security  for  any  such  account,  while  it 
personally  holds  or  has  knowledge  that 
any  person  associated  with  it  holds  an 
unexecuted  market  order  to  sell  such 
security  in  the  unit  of  trading  for  a 
customer. 

(2)  No  member  shall: 

(A)  Buy  or  initiate  the  purchase  of  any 
eligible  security  for  any  such  account,  at 
or  below  the  price  at  which  it  personally 
holds  or  has  knowledge  that  any  person 
associated  with  it  holds  an  unexecuted 
limited  price  order  to  buy  such  security 
in  the  unit  of  trading  for  a  customer;  or 

(B)  sell  or  initiate  the  sale  of  any 
eligible  security  for  any  such  account  at 
or  above  the  price  at  which  it  personally 
holds  or  has  knowledge  that  any  person 
associated  with  it  holds  an  unexecuted 
limited  price  order  to  sell  such  security 
in  the  unit  of  trading  for  a  customer. 

(3)  The  provisions  of  this  parag^ph 
shall  not  apply: 

(A)  To  any  purchase  or  sale  of  any 
eligible  security  in  an  amount  less  than 
the  unit  of  trading  made  by  a  member 
to  offset  odd-lot  orders  for  customers. 


(B)  to  any  purchase  or  sale  of  any 
eligible  security  upon  terms  for  delivery 
other  than  those  specified  in  such 
unexecuted  market  or  limited  price 
order, 

(C)  to  any  unexecuted  order  that  is 
subject  to  a  condition  that  has  not  been 
satisfied. 

(gj  No  member  or  person  associated 
with  a  member  shall,  directly  or 
indirectly,  hold  any  interest  or 
participation  in  any  joint  account  for 
buying  or  selling  an  eligible  security, 
unless  such  joint  account  is  promptly 
reported  to  NASD.  The  report  should 
contain  the  following  information  for 
each  account: 

Jl)  Name  of  the  account,  with  names 
of  all  participants  and  their  respective 
interests  in  profits  and  losses; 

(2)  a  statement  regarding  the  purpose 
of  the  account; 

(3)  name  of  the  member  carrying  and 
clearing  the  account;  and 

(4)  a  copy  of  any  written  agreement  or 
instrument  relating  to  the  account. 

(h)  No  member  shall  offer  that  a 
transaction  or  transactions  to  buy  or  sell 
an  eligible  security  will  influence  the 
closing  transaction  on  the  Consolidated 
Tape. 

(i)(l)  A  member  may,  but  is  not 
obligated  to,  accept  a  stop  order  in  an 
eligible  security. 

(A)  A  buy  stop  order  is  an  order  to  buy 
that  becomes  a  market  order  when  a 
transaction  takes  place  at  or  above  the 
stop  price. 

(B)  a  sell  stop  order  is  an  order  to  sell 
that  becomes  a  market  order  when  a 
transaction  takes  place  at  or  below  the 
stop  price. 

(2)  A  member  may,  but  is  not 
obligated  to,  accept  stop  limit  orders  in 
eligible  securities.  When  a  transaction 
occurs  at  the  stop  price,  the  stop  limit 
order  to  buy  or  sell  becomes  a  limit 
order  at  the  limit  price. 

(j)  No  member  or  person  associated 
with  a  member  shall  execute  or  cause  to 
be  executed,  directly  or  indirectly,  an 
over-the-counter  transaction  in  a 
security  subject  to  an  initial  public 
offering  until  such  security  has  first 
opened  for  trading  on  the  national 
securities  exchange  listing  the  security, 
as  indicated  by  the  dissemination  of  an 
opening  transaction  in  the  security  by 
the  listing  exchange  via  the 
Consolidated  Tape. 

6450.  Eligible  Securities 

Transactions  required  to  be  reported 
on  the  Consolidated  Tape  (eligible 
securities)  include  all  common  stocks, 
preferred  stocks,  long-term  warrants, 
and  rights  entitling  the  holder  to  acquire 
an  eligible  security,  listed  on  the 
American  Stock  Exchange  and/or  the 
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New  York  Stock  Exchange  and  the 
following  securities  listed  on  regional 
stock  exchanges. 


Symt)Ol 


ALX$.. 
ADN ... 
AFI$D 
AFI$E. 
AFISF. 
AFISG 
AFISH 
BPP  ... 

BSI 

BSf$... 
BBM... 
CSW  .. 
CNO... 

CJI 

CTE  .... 
OCT  ... 


EDG. 
GEO. 
GLB  . 
HWK 
MOD 


OKC 

OGS 

PRI 

PJH 

PRB 

RELZ  ... 
SOU$A 
SOUSO 
SYN$B. 
TEP$ .... 

UTC 

WH 


Security 


Aleska  Mrtines  $2. 77  Pfd. 

AJden  Electronic 

Amer.  Financial  Corp.  Pfd.D 

Amer.  Finandal  Corp.  Pfd.E 

Amer.  Finandel  Corp.  PM.F 

Amer.  Financial  Corp.  Pf<i.G 

Amer.  Financial  Corp.  Pfd.H 

Baltys  Park  Place 

Bastian  Inds..  Inc. 

Bastian  Inds.,  Inc.  $1.00  Pfd 

Berkeley  Bio  Medical 

Canada  Souttiem  Petroleum 

Casco  Norttiem  Corp. 

Central  Jersey  Industries    , 

CdumtMa  Chase  Corp. 

DC  TraOng  Devekjpment 
Corp. 

Enteiprise  Devel.  Group,  Inc. 

Geothermal  Resources 

Grolier  Inc. 

Hardwicke  Companies,  Inc. 

MorXne  Manufacturing  Com- 
pany 

OKC  Limited  Partnership 

O's  Gold  Seed  Company 

Pacific  Resources 

Piper  Jaffray,  Inc. 

Provkient  Bancorp,  Inc. 

Reliance  Gmup  87  Wts. 

Soumem  Cal  Gas  6%  A  Pfd. 

Southern  Cal  Gas  6%  Pfd. 

Syntax  Corp.  Pfd.B 

Tucson  Elec.  Power  Pfd. 

United  Canso  Oil  and  Gas 

White  Motor  Corporatkjn 


Selected  Notices  to  Members:  85-27, 
87-12.  93-9,  93-25. 

***** 

6600.  REPORTING  TRANSACTIONS 
IN  [OVER-THE-COUNTER  EQUITY] 
NON-EXCHANGE-LISTED  SECURITIES 

This  Rule  6600  Series  sets  forth  the 
trade  reporting  requirements  applicable 
to  members'  transactions  in  equity 
securities  effected  otherwise  than  on  an 
exchange  for  which  real-time  trade 
reporting  is  not  otherwise  fequired 
(hereinafter  referred  to  as  "ntm- 
exchange-listed  securities  (OTC  Equity 
Securities]"].  Members  shall  [utilize] 
use  the  Automated  Confirmation 
Transaction  (ACT)  for  trade  reporting  in 
non-exchange-listed  securities  K3TC 
Equity  Securities]. 

Those  members  effecting  transactions 
otherwise  than  on  an  exchange  in  non- 
exchange-listed  securities  shall  have  in 
place  contractual  agreements  with 
Nasdaq  to  use  ACT  for  trade  reporting. 
Members  who  use  ACT  to  compare 
trades  must  comply  with  the  applicable 
Nasdaq  trade  comparison  rules. 
Members  should  refer  to  the  Nasdaq 
rules  for  the  specific  rules  that  govern 
trade  comparison  through  ACT. 


6610.  Defimtions 

(a)  Terms  used  in  this  Rule  shall  have 
the  same  meaning  as  those  defined  in 
the  Association's  By-Laws  and  Rules 
unless  otherwise  specified  herein. 

(b)  "Automated  Confirmation 
Transaction  Service"  or  ACT  is  the 
Nasdaq  service  that,  among  other 
things,  accommodates  reporting  and 
dissemination  of  last  sale  reports  in 
non-exchange-Usted  securities  [OTC 
Equity  Seciuities].  Regarding  those  non- 
exchange-listed  securities  [OTC  Equity 
Securities]  that  are  not  eUgible  for 
clearance  and  settlement  throiigh  the 
facilities  of  the  National  Securities 
Clearing  Corporation,  the  ACT 
comparison  function  will  not  be 
available.  However,  ACT  will  support 
the  entry  and  dissemination  of  last  sale 
data  on  such  securities. 

(c)  "Non-Market  Maker"  means  a 
member  of  the  Association  that  is  not  an 
OTC  Market 'Maker  with  respect  to  a 
particular  non-exchange-listed  security 
[OTC  Equity  Security]. 

(d)  "Non-exchange-listed  security" 
["OTC  Equity  Security"]  means  any 
equity  seciuity  that  is  not  traded  on  any 
national  securities  exchange,  [not 
classified  as  a  "designated  seciuity,"  for 
purposes  of  the  Rule  4630  and  4640 
Series.  This  term  also  includes  certain 
exchange-listed  seouities  that  do  not 
otherwise  qualify  for  real-time  trade 
reporting  because  they  are  not  "eligible 
securities"  as  defined  in  Rule  6410(d).] 
The  term  "non-exchange-listed 
securities"  ["OTC  Equity  Security"] 
shall  not  include  "restricted  securities," 
as  defined  by  SEC  Rule  144(a)(3)  under 
the  Securities  Act  of  1933,  nor  any 
seciuities  designated  in  the  PORTAL 
Market,  the  Rule  [5300]  6700  Series. 

(e)  "OTC  Market  Maker"  means  a 
member  of  the  Association  that  holds 
itself  out  as  a  market  maker  by  entering 
proprietary  quotations  or  indications  of 
interest  for  a  particular  non-exchange- 
listed  security  [OTC  Equity  Security]  in 
any  inter-dealer  quotation  system, 
including  any  system  that  the 
Commission  has  qualified  pursuant  to 
Section  17B  of  the  Act.  A  member  is  an 
OTC  Market  Maker  only  in  those  non- 
exchange-listed  securities  [OTC  Equity 
Securities]  in  which  it  displays  market 
making  interest  via  an  inter-dealer 
quotation  system. 

JB620.  Transaction  Reportiiig 

(a)  When  and  How  Transactions  are 
Reported 

(1)  OTC  Market  Makers  shall,  within 
90  seconds  after  execution,  transmit 
through  ACT  last  sale  reports  of 
transactions  in  non-exchange-listed 
securities  [OTC  Equity  Seciirities] 


executed  during  normal  market  hours. 
Transactions  not  reported  within  90 
seconds  after  execution  shall  be 
designated  as  late. 

(2)  Non-Market  Makers  shall,  within 
90  seconds  after  execution,  transmit 
through  ACT  or:the  Nasdaq  ACT  service 
desk  (if  qualified  pursuant  to  Rule 
7010(i)),  or  if  ACT  is  unavailable  due  to 
system  or  transmission  failiue,  by 
telephone  to  the  Nasdaq  Market 
Operations  Department,  last  sale  reports 
of  transactions  in  non-exchange-listed 
securities  [OTC  Equity  Securities] 
executed  during  normal  market  hoiffs. 
Transactions  not  reported  within  90 
seconds  after  execution  shall  be 
designated  as  late. 

(3)  Transaction  Reporting  Outside 
Normal  Market  Hoius 

(A)  Last  sale  reports  of  transactions  in 
Non-exchange-listed  securities  [OTC 
Equity  Seciuities]  executed  between 
8:00  a.m.  and  9:30  a.m.  Eastern  Time 
shall  be  transmitted  through  ACT 
within  90  seconds  after  execution  and 
shall  be  designated  as  ".T"  trades  to 
denote  their  execution  outside  normal 
market  hours.  Last  sale  reports  of 
transactions  in  non-exchange-listed 
securities  [OTC  Equity  Securities] 
executed  between  the  hours  of  4:00  p.m. 
and  5:15  p.m.  Eastern  Time  shall  also  be 
transmitted  tlffough  the  NASD  [ACT] 
within  90  seconds  after  execution; 
trades  executed  and  reported  after  4:00 
p.m.  Eastern  Time  shall  be  designated  as 
".T"  to  denote  their  execution  outside 
normal  market  hours.  Transactions  not 
reported  within  90  seconds  must 
include  the  time  of  execution  on  the 
trade  report. 

(B)  L^t  sale  reports  of  transactions  in 
non-exchange-listed  securities  [OTC 
Equity  Seciuities]  executed  outside  the 
hours  of  8:00  a.m.  and  5:15  p.m.  Eastern 
Time  shall  be  reported  as  follows: 

(i)  Last  sale  reports  of  transactions  in 
American  Depository  Receipts  (ADRs), 
Canadian  issues,  or  domestic  non- 
exchange-listed  securities  [OTC  Equity 
Securities]  that  are  executed  between 
midnight  and  8:00  a.m.  Eastern  Time 
shall  be  transmitted  through  ACT 
between  8:00  a.m.  and  9:30  a.m.  Eastern 
Time  on  trade  date,  be  designated  as 
".T"  trades  to  denote  their  execution 
outside  normal  market  hours,  and  be 
accompanied  by  the  time  of  execution. 
The  party  responsible  for  reporting  on 
trade  date,  the  trade  details  to  be 
reported,  and  the  applicable  procedures 
shall  be  governed,  respectively,  by 
paragraphs  (b),  (c),  and  (d)  below; 

(ii)  Last  sale  reports  of  transactions  in 
ADRs,  Canadian  issues,  or  domestic 
non-exchange-listed  securities  [OTC 
Equity  Securities]  that  are  executed 
between  5:15  p.m.  and  midnight  Eastern 
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Time  shall  be  transmitted  through  ACT 
on  the  next  business  day  (T+1)  betweei 
8:00  a.m.  and  5:15  p.m.  Eastern  Tiipe,  be 
designated  "as/of  trades  to  denote  their 
execution  on  a  prior  day,  and  be 
accompanied  by  the  time  of  execution. 
The  party  responsible  for  reporting  on 
T+1,  the  trade  details  to  be  reported, 
and  the  applicable  procedures  shall  be 
governed,  respectively,  by  paragraphs 
(b),  (c),  and  (d)  below;  and 

(iii)  Last  sale  reports  of  transactions  in 
foreign  seciuities  (excluding  ADRs  and 
Canadian  issues)  shall  be  transmitted 
through  ACT  on  T+1  regardless  of  time 
of  execution.  Such  reports  shall  be  made 
between  8:00  a.m.  and  1:30  p.m.  Eastern 
Time  in  the  same  manner  as  described 
in  subparagraph  (3)(B)(ii)  above. 

(4)  All  members  shall  report  as  soon 
as  practicable  to  the  Market 
[Surveillance]  Regulation  Department 
on  Form  T,  la$t  sale  reports  of 
transactions  in  non-exchange-listed 
securities  [OTC  Equity  Securities]  for 
which  electronic  submission  into  ACT 
is  not  possible  (e.g.,  the  ticker  sjrmbol 
for  the  security  is  no  longer  available  or 
a  market  participant  identifier  is  no 
longer  active).  Transactions  that  can  be 
reported  into  ACT,  whether  on  trade 
date  or  on  a  subsequent  date  on  an  "as 
of  basis  (T+N),  shall  not  be  reported  on 
FormT. 

(5)  A  pattern  or  practice  of  late 
reporting  without  exceptional 
circumstances  may  be  considered 
conduct  inconsistent  with  high 
standards  of  commercial  honor  and  just 
and  equitable  principles  of  trade,  in 
violation  of  Rule  2110. 

(6)  All  members  shall  append  a  trade 
report  modifier  as  designated  by  the 
Association  to  transaction  reports  that 
reflect  a  price  different  from  the  current 
market  when  the  execution  is  based  on 
a  prior  reference  point  in  time,  which 
shall  be  accompanied  by  the  prior 
reference  time. 

(b)  Which  Party  Reports  Transaction 

(1)  In  a  transaction[s]  between  two 
OTC  Market  Makers,  only  the  member 
representing  the  sell  side  shall  report 
file  transaction. 

(2)  In  a  transaction[s]  between  an  OTC 
Market  Maker  and  a  Non-Market  Maker, 
only  the  OTC  Market  Maker  shall  report 
the  transaction. 

(3)  In  a  transaction[s]  between  two 
Non-Market  Makers,  only  the  member 
representing  the  sell  side  shall  report 
the  transaction. 

(4)  In  a  transaction[s]  between  a 
member  and  a  customer,  the  member 
shall  report  the  transaction. 


(c)  Information  To  Be  Reported 

Each  last  sale  report  shall  contain  the 
following  information: 

(1)  Symbol  of  the  non-exchange-listed 
security  [OTC  Equity  Security]; 

(2)  Number  of  shares; 

(3)  Price  of  the  transaction  as  required 
by  paragraph  (d)  below;  and 

(4)  A  symbol  indicating  whether  the 
transaction  is  a  buy,  sell,  or  cross. 

(d)  Procedures  for  Reporting  Price  and 
Volume 

Members  that  are  required  to  report 
pursuant  to  paragraph  (b)  above  shall 
transmit  last  sale  reports  for  all 
purchases  and  sales  in  non-exchange- 
listed  securities  [OTC  Equity  Securities] 
in  the  following  manner: 

(1)  For  agency  transactions,  report  the 
number  of  shares  and  the  price 
excluding  the  commission  charged. 

(2)  For  dual  agency  transactions, 
report  the  niunber  of  shares  only  once, 
and  report  the  price  excluding  the 
commission  charged. 

(3)  (A)  For  principal  transactions, 
except  as  provided  in  subparagraph  (B) 
hereof,  report  each  purchase  and  sale 
transaction  separately  and  report  the 
number  of  shares  and  the  price.  For 
principal  transactions  that  are  executed 
at  a  price  [which]  that  includes  a  mark- 
up, mark-down  or  service  charge,  the 
price  reported  shall  exclude  the  mark- 
up, mark-down  or  service  charge.  Such 
reported  price  shall  be  reasonably 
related  to  the  prevailing  market,  taking 
into  consideration  all  relevant 
circumstances  including,  but  not 
limited  to,  market  conditions  with 
respect  to  the  non-exchange-listed 
securities  [OTC  Equity  Security],  the 
number  of  shares  involved  in  the 
transaction,  the  published  bids  and 
offers  with  size  displayed  in  any  inter- 
dealer  quotation  system  at  the  time  of 
the  execution  (including  the  reporting 
firm's  own  quotation),  the  cost  of 
execution  and  the  expenses  involved  in 
clearing  the  transaction. 

(B)  ^ception:  A  "riskless"  principal 
transaction  in  which  a  member,  after 
having  received  an  order  to  buy  a 
security,  purchases  the  security  as 
principal  at  the  same  price  to  satisfy  the 
order  to  buy  or,  after  receiving  an  order 
to  sell,  sells  the  security  as  principal  at 
the  same  price  to  satisfy  the  order  to 
sell,  shall  be  reported  as  one  transaction 
in  the  same  manner  as  an  agency 
transaction,  excluding  the  mark-up  or 
mark-down,  commission-equivalent,  or 
other  fee. 

(e)  Transactions  Not  Required  To  Be 
Reported 

The  following  types  of  transactions 
shall  not  be  reported: 


(1)  Transactions  [which]  that  are  part 
of  a  primary  distribution  by  an  issuer  or 
a  registered  secondary  distribution 
(other  than  "shelf  distributions")  or  of 
an  unregistered  secondary  distribution; 

(2)  Transactions  made  in  reliance  on 
Section  4(2)  of  the  Securities  Act  of 
1933; 

(3)  Transactions  where  the  buyer  and 
seller  have  agreed  to  trade  at  a  price 
substantially  unrelated  to  the  current 
market  for  the  security; 

(4)  Purchases  or  sales  of  securities 
effected  upon  the  exercise  of  an  option 
pursuant  to  the  terras  thereof  or  the 
exercise  of  any  other  right  to  acquire 
securities  at  a  pre-established 
consideration  unrelated  to  the  current 
market. 


16700.  REPORTING  TRANSACTIONS 
IN  NON-NASDAQ  SECURTTIESl 

(6710.  Definitions] 

[For  the  purposes  of  this  Rule  6700 
Series,  unless  the  context  requires 
otherwise:] 

[(a)  "Issuer,"  in  the  case  of  quotations 
for  American  Depository  Receipts 
(ADRs),  shall  mean  the  issuer  of  the 
deposited  shares  represented  by  such 
ADRs.] 

[(b)  "Non-Nasdaq  Reporting  System" 
means  the  electronic  price  and  volume 
reporting  system  operated  by  the 
Association  for  non-Nasdaq  securities.] 

[(c)  "Non-Nasdaq  security"  means  any 
equity  security  that  is  neither  included 
in  The  Nasdaq  Stock  Market  nor  traded 
on  any  national  securities  exchange.  For 
purposes  of  Rules  6720  and  6730  of  this 
Series,  the  term  "non-Nasdaq  security" 
shall  also  mean  any  Nasdaq  security,  if" 
transactions  in  that  security  are  effected 
by  market  makers  that  are  not  registered 
Nasdaq  market  makers  pursuant  to  Rule 
4611,  and  any  security  listed  on  an 
exchange,  if  transactions  are  required  to 
be  reported  pursuant  to  the  Rule  6400 
Series.] 

[(d)  "Priced  entry"  shall  mean  a 
quotation  consisting  of  a  bid,  offer,  or 
both  at  a  specified  price.] 

[(e)  "Quotation"  shall  mean  any  bid 
or  offer  at  a  specified  price  with  respect 
to  a  non-Nasdaq  security,  or  any 
indication  of  interest  by  a  broker  or 
dealer  in  receiving  bids  or  offers  fi^m 
others  for  such  a  security,  or  any 
indication  by  a  broker  or  dealer  that  it 
wishes  to  advertise  its  general  interest 
in  buying  or  selling  a  particular  non- 
Nasdaq  security.] 

[(f)  "Quotation  medium"  means  any 
inter-dealer  quotation  system  (except  for 
the  PORTAL  Market)  or  any  publication 
or  electronic  conununications  network 
or  other  device  that  is  used  by  brokers 
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or  dealers  to  make  known  to  others  their 
interest  in  transactions  in  any  non- 
Nasdaq  security,  including  offers  to  buy 
or  sell  at  a  stated  price  or  otherwise,  or 
invitations  of  offers  to  buy  or  sell.] 

[6720.  Price  and  Volume  Reporting] 

[(a)  Each  member  shall  report  through 
the  Non-Nasdaq  Reporting'System  the 
following  information  on  all  principal 
transactions  in  non-Nasdaq  securities:] 

[(1)  The  highest  price  at  which  it  sold 
and  the  lowest  price  at  which  it 
purchased  each  non-Nasdaq  security;] 

[(2)  the  total  volume  of  piuchases  and 
sales  executed  by  it  in  each  non-Nasdaq 
security;  and] 

[(3)  whether  the  trades  establishing 
the  highest  price  at  which  the  m^nfaier 
sold  and  the  lowest  price  at  which  the 
member  purchased  the  sequrity 
represented  an  execution  with  a 
customer  or  with  another  broker/dealer. 
The  price  to  be  reported  for  principal 
sales  and  purchases  from  customers 
shall  be  inclusive  of  mark-up  or  mark- 
down.] 

[(b)  Members  shall  report  the  price 
and  voliune  information  required  by 
paragraph  (a)  of  this  Rule  through  the 
Non-Nasdaq  Reporting  System  between 
the  hours  of  4  p.m.  and  6:30  p.m. 
Eastern  Time  on  the  trade  date  or 
between  7:30  a.m.  and  9  a.m.  Eastern 
Time  on  the  next  business  day,  or  at 
such  other  time  as  determined  by  the 
Association.] 

[(c)  The  reporting  requirements 
contained  in  paragraphs  (4)  and  (b)  of 
this  Rule  shall  not  apply  to  any  non- 
Nasdaq  security  for  which  members  are 
required  to  report  individual 
transactions  pursuant  to  the  Riile  6600 
Series.] 

[6730.  AutDinated  Suinuflcion  of  Trade 
DaU] 

[RESERVED  FOR  FUTURE  USE. 
REDESIGNATED  AS  8213  BY  SR- 
NASD-97-81  EFF.  JAN.  16, 1998.] 

M30[6740].  SnlmiissifHi  of  Rule  15c2- 
11  biformation  on  [Non-Nasdaq]  iVom- 
ExeKange-lMted  Securities 

(a)  Except  as  provided  in  SEC  Rule 
15c2-ll(f)(l),  (2),  (3)  and  (5)  under  the 
Act,  no  membea'  shall  initiate  or  resiune 
the  quotation  of  a  non-exchange-listed 
[Nasdaq]  security  in  any  quotation 
mediiun  unless  the  member  has 
demonstrated  compliance  with  this  Rule 
and  the  applicable  requirements  for 
information  maintenance  under  Rule 
15c2-ll.  A  member  shall  demonstrate 
compliance  by  making  a  filing  with,  and 
in  the  form  required  by,  the  Association, 
which  filing  must  be  received  at  least 
three  business  days  before  the  member's 


quotation  is  pubUshed  or  displayed  in 
the  quotation  mediiun. 

(b)  "Hie  information  to  be  filed  shall 
contain  one  copy  of  all  information 
required  to  be  maintained  under  SEC 
Rule  15c2-ll(a)(l),  (2),  (3)(iii),  (4)(ii),  or 
(5),  including  any  information  that  may 
be  required  by  future  amendments 
thereto.  In  addition,  this  filing  shall 
identify  the  issuer,  the  issuer's 
predecessor  in  the  event  of  a  merger  or 
reorganization  within  the  previous  12 
months,  the  type  of  non-exchange-listed 
[Nasdaq]  security  to  be  quoted  (e.g., 
ADR,  warrant,  imit,  or  common  stock), 
the  quotation  medium  to  be  used,  the 
member's  initial  or  resiuned  quotation, 
and  the  particular  subsection  of  Rxile 
15c2-ll  with  which  the  member  is 
demonstrating  compliance. 
Additionally,  if  a  member  is  initiating  or 
resuming  quotation  of  a  non-exchonge- 
listed  [Nasdaq]  security  with  a  priced 
entry,  the  member's  filing  must  specify 
the  basis  upon  which  that  priced  entry 
was  determined  and  the  factors 
considered  in  making  that 
determination. 

(c)  If  a  member's  initial  or  resumed 
quotation  does  not  include  a  priced 
entry,  a  member  shall  supplement  its 
prior  filing  under  this  Riile,  in  the  form 
required  by  the  Association,  before 
inserting  a  priced  entry  for  the  affected 
non-exchange-listed  [Nasdaq]  security 
in  a  quotation  medium.  The 
supplemental  filing  shall  specify  the 
basis  upon  which  the  proposed  priced 
entry  was  determined  and  the  factors 
considered  in  making  that 
determination.  The  supplemental  filing 
must  be  received  by  the  Association  at 
least  three  business  days  before  the 
member's  priced  entry  first  appears  in  a 
quotation  medium. 

(d)  No  Change. 

6640.  Limit  Order  Protection 

(a)  Members  shall  be  prohibited  from 
"trading  ahead"  of  customer  limit 
orders  that  a  member  accepts  in  non- 
exchange-listed  securities  quoted  on  a 
quotation  medium.  Members  handling 
customer  limit  orders,  whether  received 
from  their  own  customers  or  from 
another  member,  are  prohibited  from 
trading  at  prices  equal  or  superior  to 
that  of  the  customer  limit  order  without 
executing  the  limit  order.  Members  are 
under  no  obligation  to  accept  limit 
orders  from  any  customer. 

(b)  Members  may  avoid  the  obligation 
specified  in  paragraph  (a}  through  the 
provision  of  price  improvement.  If  a 
customer  limit  order  is  priced  at  or 
inside  the  current  inside  spread, 
however,  the  price  improvement  must 
be  for  a  minimum  of  the  lesser  of  $0.01 
or  one-half  (V2)  of  the  current  inside 


spread.  For  purposes  of  this  rule,  the 
inside  spread  shall  be  defined  as  the 
difference  between  the  best  reasonably 
available  bid  and  offer  in  the  subject 
security. 

(c)  Notwithstanding  subparagraph  (a) 
of  this  rule,  a  member  may  negotiate 
specific  terms  and  conditions  applicable 
to  the  acceptance  of  limit  orders  only 
with  respect  to  such  orders  that  are: 

(J)  For  customer  accounts  that  meet 
the  definition  of  an  "institutional 
account"  as  that  term  is  defined  in  Rule 
3110(c)(4):  or 

(2)  for  10,000  shares  or  more,  and 
greater  than  $200,000  in  value. 

(d)  Contemponmeous  trades. 

A  member  that  trades  through  a  held 
limit  order  must  execute  such  limit 
order  contemporaneously,  or  as  soon  as 
practicable,  but  in  no  case  later  than 
five  minutes  after  the  member  has 
traded  at  a  price  more  favorable  than 
the  customer's  price. 

(e)  Application. 

(1)  This  rule  shall  apply  only  to  non- 
exchange-listed  securities  specifically 
identified  as  such  on  the  NASD  website. 

(2)  This  rule  shall  apply  from  9:30 
a.m.  to  4:00  p.m.  Eastern  Time. 

(3)  This  rule  shall  be  in  effect  until 
February  8,  2002. 

[B7]6650.  Minimum  Quotation  Size 
Re«]uiTement8  For  [OTC]  Nan- 
Exehange-IAtted  Equity  Securities 

[(a)]  Every  member  firm  that  functions 
as  a  market  maker  in  [OTC]  Non- 
Exchange-Listed  Equity  Securities  by 
entering  firm  quotations  into  [the  OTC 
Bulletin  Board  Service  (OTCBB)  (or]  any 
[other]  inter-dealer  quotation  system 
that  permits  quotation  updates  on  a  real- 
time basis])]  must  honor  those 
quotations  for  the  minimum  size 
defined  in  the  table  below.  In  this  . 
regard,  it  is  the  market  maker's 
responsibihty  to  determine  the 
minimiun  ^ze  requirement  applicable 
to  its  firm  bid  and/or  offer  in  each  of  its 
registered  seciuities  [(excluding  OTC 
Equity  Securities  for  which  the  OTCBB 
will  not  accept  firm  quotations)]. 
Depending  on  the  price  level  of  the  bid 
or  ofiier,  a  different  minimum  size  can 
apply  to  each  side  of  the  market  being 
quoted  by  the  member  firm  in  a  given 
security. 


Price  (bid  or  offer) 

Minimum 
quote  size 

0-.50*  

5,000 

.51-1 .00 

2,500 

1 .01-10.00 

500 

10.01-100.06 ™...._.... 

100.01-200.00 

200 
100 

200.01-^ 

50 

■   «  *         1  ^m 
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An  [Nasdaq]  NASD  officer  at  the 
Executive  Vice  President  level  or  above, 
within  its  discretion  may  modify  the 
minimiiTn  quotation  size  for  those 
securities  with  a  price  exceeding  $200. 

[(b)  For  purposes  of  this  Rule,  the 
term  "OTC  Equity  Security"  means  any 
equity  seciu'ity  not  classified  as  a 
"designated  security"  for  piuposes  of 
the  Rule  4630  and  4640  Series,  or  as  an 
"eligible  security,"  for  purposes  of  the 
Rule  6400  Series.  The  term  does  not 
include  "restricted  securities,"  as 
defined  by  SEC  Rule  144(a)(3)  under  the 
Securities  Act  of  1933,  nor  any 
securities  designated  in  the  PORTAL 
Market.SM] 
***** 

6900.  REPORTING  TRANSACTIONS 
IN  DIRECT  PARTlCIPA'nON 
PROGRAMS 

All  secondary  market  transactions  by 
members  in  Direct  Participation 
Program  securities  other  than 
transactions  executed  on  a  registered 
national  securities  exchange  [or  through 
Nasdaq]  shall  be  reported  to  the 
Association  in  accordance  with  the 
procedures  set  forth  below.  All  trade 
tickets  shall  be  time-stamped  at  the  time 
of  execution. 


6920.  Transaction  Reporting 

(a)  through  (d)  No  Changes. 

(e)  Transactions  Not  Required  To  Be 
Reported 

The  following  transactions  are  not 
required  to  be  reported  under  the 
foregoing  procedures: 

(1)  through  (2)  No  Changes. 

(3)  Transactions  executed  on  a 
registered  national  seciuities  exchange 
[or  through  Nasdaq]. 
*      '  •        *        *        * 

7000.  CHARGES  FOR  SERVICES  AND 
EQUIPMENT— TO  BE  DETERMINED 


8200.  INVESTIGATIONS 

8210.  No  Change. 

[8212.  Automated  Submission  of 
Trading  Data  for  the  Nasdaq 
International  Service  Requested  by  the 
Association]  Reaerved 

[(a)  Every  Association  member  and 
approved  affiliate  that  participates  in 
the  Nasdaq  International  Service  as 
defined  in  the  Rule  5100  Series 
("Nasdaq  International")  as  a  Service 
market  maker  or  an  order-entry  firm 
shall  submit  to  the  Association  the  trade 
data  specified  below  in  automated 
format  as  may  be  prescribed  by  the 
Association  from  time  to  time.  This 


information  shall  be  supplied  with 
respect  to  any  transaction  or 
transactions  that  are  the  subject  of  a 
request  for  information  made  by  the 
Association.  In  this  rule  the  terms 
"participating  firm"  and  "firm"  include 
both  Association  members  and 
approved  affiliates  that  utilize  the 
Service.] 

[(b)  If  the  transaction  was  a 
proprietary  transaction  effected  or 
caused  to  be  effected  by  the 
participating  firm  for  any  account  in 
which  such  firm,  or  person  associated 
with  the  firm,  is  directly  or  indirectly 
interested,  the  participating  firm  shall 
submit  or  cause  to  be  submitted  the 
following  information:] 

[(1)  Clearing  house  number,  or  alpha 
symbol  as  used  by  the  participating  firm 
submitting  the  data;] 

[(2)  Clearing  house  number(s),  or 
alpha  symbol(s)  as  may  be  used  fitim 
time  to  time,  of  the  participating  firm  on 
the  opposite  side  of  the  transaction;] 

[(3)  Identifying  symbol  assigned  to  the 
seciuity;] 

[(4)  Date  transaction  was  executed;] 

[(5)  Number  of  shares,  ADRs,  units, 
warrants  or  rights  for  each  specific 
transaction  and  whether  each 
transaction  was  a  piut:hase,  sale  or  short 
sale;] 

[(6)  Transaction  price;] 

((7)  Account  number;  and] 

[(8)  Market  center  where  transaction 
was  executed.] 

[(c)  If  the  transaction  was  effected  or 
caused  to  be  effected  by  the 
participating  firm  for  any  customer 
account,  such  firm  shall  submit  or  cause 
to  be  submitted  the  following 
information:] 

[(1)  The  data  described  in 
subparagraphs  (b)(1)  through  (8);] 

[(2)  Customer  name,  address(es), 
branch  office  number,  registered 
representative  number,  whether  order 
was  solicited  or  unsolicited,  date  - 
account  opened  and  employer  name, 
and  the  tax  identification  number(s); 
'  and] 

[(3)  If  the  transaction  was  effected  for 
another  Association  member  or 
participating  firm,  whether  the  other 
party  was  acting  as  principal  or  agent  on 
the  transaction  or  transactions  that  are 
the  subject  of  the  Association's  request.] 

[(d)  In  addition  to  the  above  trade 
data,  a  participating  firm  shall  submit 
such  other  information  in  such 
automated  format  as  may  from  time  to 
.  time  be  required  by  the  Association.] 

[(e)  Pursuant  to  the  Rule  9600  Series, 
the  Association  may  exempt  a  person 
from  the  requirement  that  the  data 
prescribed  in  paragraphs  (b)  through  (d) 
above  be  submitted  to  the  Association  in 


an  automated  format  for  good  cause 
shown.] 

8213.  Automated  Submission  of 
Trading  Data  for  Non-Exchange-Listed 
(Nasdaq]  Securities  Requested  by  the 
Association 

Each  member  shall  submit  trade  data 
specified  in  Rule  8211  in  automated     . 
format  as  may  be  prescribed  by  the 
Association  from  time  to  time  with 
respect  to  any  transaction  or 
transactions  involving  non-excha/ige- 
listed  [Nasdaq]  securities  as  defined  in 
the  Rule  [670016600  Series  that  are  the 
subject  of  a  request  for  information 
made  by  the  Association.  Pursuant  to 
the  Rule  9600  Series,  the  Association 
may  exempt  a  member  from  the 
requirement  that  the  data  prescribed  in 
paragraphs  (b)  through  (d)  of  Rule  8211 
be  submitted  to  the  Association  in  an 
automated  format  for  good  cause  shown. 
***** 

9000.  CODE  OF  PROCEDURE 

9100.  APPUCA'nON  AND  PURPOSE 

9110.  Application 

(a)  through  (b)  No  Change. 

(c)  Incorporation  of  Defined  Terms  and 
Cross  References 

Unless  otherwise  provided,  terms 
used  in  the  Rule  9000  Series  shall  have 
the  meaning  as  defined  in  Rule  0120 
and  Rule  9120.  References  within  the 
Rule  9000  Series  to  Association  offices 
or  departments  refer  to  offices  so 
designated  by  the  NASD[,]  or  NASD 
Regulation  [or  Nasdaq]. 
***** 

9120.  Definitions 

(a)  through  (r)  No  Change, 
(s)  "Market  Regulation  Committee" 

The  term  "Market  Regulation. 
Committee"  means  the  committee  of 
NASD  Regulation  designated  to 
consider  Uie  federal  securities  laws  and 
the  rules  and  regulations  adopted 
thereunder  and  various  Rules  of  the 
Association  and  policies  relating  to: 

(1)  through  (3)  No  Change. 

(4)  trading  practices,  including  rules 
prohibiting  manipulation  and  insider 
trading,  and  those  Rules  designated  as' 
Trading  Rules  (Rule  3300  Series),  [the 
Nasdaq  Stock  Market  Rules]  the  NASD 
Alternative  Display  Facility  Rules  (Rule 
4000  Series),  other  [Nasdaq  and]  NASD 
[Market]  Reporting  Facility  Rules  (Rule 
5000  Series),  NASD  Systems  and 
Programs  Rules  (Rule  6000  Series),  and 
Charges  for  Services  and  Equipment 
Rules  (Rule  7000  Series). 

(t)  through  (cc)  No  Change. 


L— /ir_l     CT     Kt^     t  ITU, 


i«.0#4avr 


Tartiie 


1       OnnO  l\intir-ac 


A*rj 


446 


Federal  Register /Vol.  67,  No.  2 /Thursday,  January  3,  2002 /Notices 


9160.  Recusal  or  Diaqaalification 

No  person  shall  participate  as  an 
Adjudicator  in  a  matter  governed  by  the 
Code  as  to  which  he  or  she  has  a 
conflict  of  interest  or  bias,  or 
circumstances  otherwise  exist  where  his 
or  her  fairness  might  reasonably  be 
questioned.  In  any  such  case  the  person 
shall  recuse  himself  or  herself,  or  shall 
be  disqualified  as  follows: 

(a)  through  (c)  No  Change. 

(d)  Rule  9514  Hearing  Panel 

The  NASD  Regulation  Board  [or 
Nasdaq  Board]  shall  have  authority  to 
order  the  disqualification  of  a  member 
of  a  Hearing  Panel  appointed  by  such 
Board  under  Rule  9514(b); 

(e)  through  (g)  No  Change. 

•  •        •        *        • 

9230.  Appointment  of  Hearing  Panel, - 
Extended  Hearing  Panel 

9231.  Appointmrat  by  the  Chief 
Heating  Officer  of  Hearing  Panel  or 
Extended  Hearing  Panel 

(a)  No  Change.  | 

(b)  Hearing  Panel 

The  Hearing  Panel  shall  be  composed 
of  a  Hearing  (^cer  and  two  Panelists, 
except  as  provided  in  Rule  9234  (a),  (c), 
(d),  or  (e).  The  Hearing  Officer  shall 
SOTve  as  the  chair  of  the  Hearing  Panel. 
Each  Panelist  shall  be  assofdated  with  a 
member  of  the  Association  or  retired 
therefrom. 

(1)  Except  as  provided  in  (2),  the 
Chief  Hearing  Cifficer  shall  select  as  a 
Panelist  a  person  who: 

(A)  through  (C)  No  Change. 

(D)  previously  served  as  a  I^rector[,  a 
director  of  the  Nasdaq  Board  of 
Directors,]  or  a  Governor,  but  does  not 
SCTve  currently  in  any  of  these  positions. 

(2)  No  Change. 

(c)  through  (d)  No  Change. 

•  •        •        *        • 

9500.  OTHER  PROCEEDINGS 

9510.  Sammary  and  Non-Sununary 
Proceedings 

9511.  No  Change  j 

9512.  Initiatimi  of  Summary  Proceeding 

(a)  Authorization 

(1)  No  Change. 

(2)  The  NASD  Board  may  authorize 
the  President  of  NASD  Regulation  [or 
the  President  of  Nasdaq]  to  issue  on  a 
case-by-case  basis  a  written  notice  that 
summarily  limits  or  prohibits  any  - 
person  with  respect  to  access  to  services 
offered  by  the  Association  if  paragraph 
(a)(1)  applies  to  such  person  or,  in  the 
case  of  a  person  who  is  not  a  member, 
if  the  NASD  Board  determines  that  such 
person  does  not  meet  the  qualification 


requirements  or  other  prerequisites  for 
such  access  and  such  person  cannot  be 
permitted  to  continue  to  have  such 
access  with  safety  to  investors, 
creditors,  members,  or  the  Association. 

(b)  through  (c)  No  Change. 
•        *        *        *        * 

9514.  Hearing  and  Decision 

(a)  No  Change. 

(b)  Designation  of  Party  for  the 
Association  and  Appointment  of 
Hearing  Panel 

If  a  member,  associated  person,  or 
other  person  subject  to  a  notice  under 
Rule  2210,  2220,  9512,  or  9513  files  a 
written  request  for  a  hearing,  an 
appropriate  department  or  office  of  the 
Association  shall  be  designated  as  a 
Party  in  the  proceeding,  and  a  Hearing 
Panel  shall  be  appointed. 

[(1)]  If  the  President  of  NASD 
Regulation  or  NASD  Regulation  staff 
issued  the  notice  initiating  the 
proceeding  imder  Rule  2210,  2220, 
9512(a),  or  9513(a),  the  President  of 
NASD  Regulation  shall  designate  an 
appropriate  NASD  Regulation 
department  or  office  as  a  Party.  For 
proceedings  initiated  imder  Rule 
9513(a]  concerning  failure  to  comply 
with  an  arbitration  award  or  a 
settlement  agreement  related  to  an 
NASD  arbitration  or  mediation,  the 
Chief  Hearing  Officer  shall  appoint  a 
Hearing  Panel  composed  of  a  Hearing 
Officer.  For  any  other  proceedings 
initiated  under  Rule  2210,  2220, 
9512(a),  or  9513(a)  by  the  President  of 
NASD  Regulation  or  NASD  Regulation 
staff,  the  NASD  Regulation  Board  shall 
appoint  a  Hearing  Panel  composed  of 
two  or  more  members;  one  member 
shall  be  a  Director  of  NASD  Regulation, 
and  the  remaining  member  or  members 
shall  be  ciirrent  or  former  Directors  of 
NASD  Regulation  or  Governors.  The 
President  of  NASD  Regulation  may  not 
serve  on  a  Hearing  Panel. 

[(2)  If  the  President  of  Nasdaq  or 
Nasdaq  staff  issued  the  notice  under 
Rule  9512(a)  or  9513(a),  the  President  of 
Nasdaq  shall  designate  an  appropriate 
Nasdaq  department  or  office  as  a  Party, 
and  the  Nasdaq  Board  shall  appoint  a 
Hearing  Panel.  The  Hearing  Panel  shall 
be  composed  of  two  or  more  members. 
One  member  shall  be  a  director  of 
Nasdaq,  and  the  remaining  member  or 
members  shall  be  current  or  former 
directors  of  Nasdaq  or  Governors.  The 
President  of  Nasdaq  may  not  serve  on 
the  Hearing  Panel.] 

(c)  through  (e)  No  Change. 

(f)  Hearing  Panel  Consideration 
(1)  through  (4)  No  Change. 


(5)  Custodian  of  the  Record 

If  the  President  of  NASD  Regulation 
or  NASD  Regulation  staff  initiated  the 
proceeding  imder  Rule  2210,  2220, 
9512,  or  9513,  the  Office  of  the  General 
Coimsel  of  NASD  Regulation  shall  be 
the  custodian  of  the  record,  except  that 
the  Office  of  Hearing  Officers  shall  be 
the  custodian  of  record  for  proceedings 
initiated  under  Rule  9513(a)  concerning 
failure  to  comply  with  an  arbitration 
award  or  a  settlement  agreement  related 
to  an  NASD  arbitration  or  mediation.  [If 
the  President  of  Nasdaq  or  Nasdaq  staff 
initiated  the  proceeding  iinder  Rule 
9512  or  9513,  the  Office  of  the  General 
Coimsel  of  Nasdaq  shall  be  the 
custodian  of  the  record.] 

(6)  No  Change. 

(g)  No  Change. 
***** 

9700.  PROCEDURES  ON  GRIEVANCES 
CONCERNING  THE  AUTOMATED 
SYSTEMS 

9710.  Purpose 

The  purpose  of  this  Rule  9700  Series 
is  to  provide,  where  justified,  redress  for 
persons  aggrieved  by  the  operations  of 
any  automated  quotation,  execution,  or 
communication  system  owned  or 
operated  by  the  Association,  or  any 
subsidiary  thereof,  and  approved  by  the 
Commission,  not  otherwise  provided  for 
by  the  Code  of  Procedure  as  set  forth  in 
the  Rule  9000  Series,  the  Uniform 
Practice  Code  as  set  forth  in  the  Rule 
11000  Series.[,  or  the  Procedures  for 
Review  of  Nasdaq  Listing 
Determinations  as  set  forth  in  the  Rule 
4800  Series.] 

9720.  Foim  of  Application 

All  applications  shall  be  in  writing, 
and  shall  specify  in  reasonable  detail 
the  nature  of  and  basis  for  the  redress 
requested.  U  the  application  consists  of 
several  allegations,  each  allegation  shall 
be  stated  separately.  All  applications 
must  be  signed  and  shall  be  directed  to 
the  ATASD  [Nasdaq]. 
***** 

9730.  Request  for  Hearing 

Upon  request,  the  applicant  shall  be 
granted  a  hearing  after  reasonable 
notice.  In  the  absence  of  such  request 
for  a  hearing,  [Nasdaq]  the  NASD  may, 
in  its  discretion,  have  any  application 
set  down  for  hearing  or  consider  the 
matter  on  the  basis  of  the  application 
and  supporting  dociunents. 
***** 

9760.  Reaerved  [Review  by  the  Nasdaq 
Listing  and  Hearing  Review  Council] 

[The  decision  shall  be  subject  to 
review  by  the  Nasdaq  Listing  and 
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Hearing  Review  Council  on  its  own 
motion  within  45  calendar  days  after 
issuance  of  the  written  decision.  Any 
such  decision  shall  also  be  subject  to 
review  upon  application  of  any  person 
aggrieved  thereby,  filed  within  15 
calendar  days  after  issuance.  The 
institution  of  a  review,  whether  on 
application  or  on  the  initiative  of  the 
Nasdaq  Listing  and  Hearing  Review 
Council,  shall  not  operate  as  a  stay  of 
the  decision.] 
***** 

9770.  Reteroed  [Findings  of  the  Nasdaq 
Listing  and  Hearing  Review  Council  on 
Review] 

[Upon  consideration  of  the  record, 
and  after  such  further  hearings  as  it 
shall  order,  the  Nasdaq  Listing  and 
Hearing  Review  Council  shall  affirm, 
modify,  reverse,  dismiss,  or  remand  the 
decision.  The  Nasdaq  Listing  and 
Hearing  Review  Council  shall  set  forth 
specific  grounds  upon  which  its 
determination  is  based.] 


9780.  Reserved  [Discretionary  Review 
by  the  Board] 

[Determinations  of  the  Nasdaq  Listing 
and  Hearing  Review  Council  may  be 
reviewed  by  the  NASD  Board  of 
Governors  solely  upon  the  request  of 
one  or  more  Governors  not  later  than  the 
NASD  Board  meeting  next  following  the 
Nasdaq  Listing  and  Hearing  Review 
Council's  decision  but  which  is  15 
calendar  days  or  more  following  the 
decision  of  the  Nasdaq  Listing  and 
Hearing  Review  Council. 
Notwithstanding  the  preceding 
sentence,  the  NASD  Board  may 
determine  it  is  advisable  to  call  for 
review  any  decision  of  the  Nasdaq 
Listing  and  Hearing  Review  Council 
within  the  15  calendar  day  period 
following  the  decision  of  the  Nasdaq 
Listing  and  Hearing  Review  Coimcil. 
Such  review,  which  may  be  undertaken 
solely  at  the  discretion  of  the  Board, 
shall  be  in  accordance  with  resolutions 
of  the  Board  governing  the  review  of 
Nasdaq  Listing  and  Hearing  Review 
Council  determinations.  The  Board  shall 
affirm,  modify  or  reverse  the 
determinations  of  the  Nasdaq  Listing 
and  Hearing  Review  Council  or  remand 
the  matter  to  the  Nasdaq  Listing  and 
Hearing  Review  Council  with 
appropriate  instructions.  The  institution 
of  discretionary  review  by  the  Board 
shall  not  operate  as  a  stay  of  the 
decision.] 


11300.  DELIVERY  OF  SECURITIES 
11310.  Book-Entry  Settlement 

(a)  through  (c)  No  Change. 

(d)  (1)  No  Change. 

(2)  A  determination  imder  r[R)ules 
[4310(c)(23)  or  imder  the  corresponding 
rule]  of  a  national  securities  exchange 
that  a  security  depository  has  included 
a  CUSIP  number  identifying  a  security 
in  its  file  of  eligible  issues  does  not 
render  the  security  "depository  eligible" 
under  this  Rule  until: 

(A)  in  the  case  of  any  new  issue 
distributed  by  an  underwriting 
syndicate  on  or  after  the  date  a 
securities  depository  system  for 
monitoring  repurchases  of  distributed 
shares  by  the  underwriting  syndicate  is 
available,  the  date  of  the 
commencement  of  trading  in  such 
security  on  [The  Nasdaq  Stock  Market] 
the  exchange;  or 

(B)  in  the  case  of  any  new  issue 
distributed  by  an  underwriting 
sjmdicate  prior  to  the  date  a  securities 
depository  system  for  monitoring 
repurchases  of  distributed  shares  by  the 
underwriting  sjmdicate  is  available 
where  the  managing  underwriter  elects 
not  to  deposit  the  seq^ties  on  the  date 
of  the  commencement  of  trading  in  such 
security  on  [The  Nasdaq  Stock  Market] 
the  exchange,  such  later  date  designated 
by  the  managing  underwriter  in  a 
notification  submitted  to  the  securities 
depository;  but  in  no  event  more  than 
three  (3)  months  after  the 
commencement  of  trading  in  such 
security  on  [The  Nasdaq  Stock  Market] 
the  exchange. 

(e)  through  (g)  No  Change. 


11500.  DELIVERY  OF  SECURITIES 
WITH  RESTRICTIONS 

11580.  Transfer  of  Limited  Partnership 

Securities 

(a)  Each  member  [who]  that 
participates  in  the  transfer  of  limited 
partnership  securities,  as  defined  in 
Rule  2810,  shall  use  standard  transfer 
forms  in  the  same  form  as  set  forth  in 
IM-11580.  This  Rule  shall  not  apply  to 
limited  partnership  securities  [which] 
that  are  traded  on  [The  Nasdaq  Stock 
Market  or]  a  registered  national 
securities  exchange,  or  are  on  deposit  in 
a  registered  securities  depository  and 
settle  regular  way. 
***** 

11800.  CLOSE-OUT  PROCEDURES 

11810.  No  Change 

IM-11810.  Sample  Buy-In  Forms 

(a)  thrbugh  (b)  No  Change. 


(c)  Seller's  Failure  to  Deliver  After 
Receipt  of  Notice 

(1)  (A)  No  Change. 

(B)  For  transactions  in  [Nasdaq] 
exchange-listed  (Sjsecurities  where  the 
buyer  is  a  customer  (other  than  another 
member),  upon  failure  of  a  clearing 
corporation  to  effect  delivery  in 
accordance  with  a  buy-in  notice,  the 
contract  must  be  closed  by  purchasing 
for  "cash"  in  the  best  available  market, 
or  at  the  option  of  the  buyer  for 
guaranteed  delivery,  for  the  account  and 
Uabilify  of  the  party  in  default  all  or  any 
part  of  the  securities  necessary  to 
complete  the  contract. 

(2)  No  Change. 

(d)  through  (m)  No  Change. 
*****. 

[11890.  Clearly  Erroneous 
Transactions] 

[(a)  Authority  to  Review  Transactions] 

[(1)  For  the  purposes  of  this  Rule,  the 
terms  of  a  transaction  are  clearly 
erroneous  when  there  is  an  obvious 
error  in  any  term,  such  as  price,  number 
of  shares  or  other  unit  of  trading,  or 
identification  of  the  security.) 

[(2)  Officers  of  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  designated  by 
the  President  of  Nasdaq  shall,  pursuant 
to  the  procedures  set  forth  in  paragraph 
(b)  below,  have  the  authority  to  review 
any  transaction  arising  out  of  the  use  or 
operation  of  any  automated  quotation, 
execution,  or  communication  system 
owned  or  operated  by  Nasdaq  and 
approved  by  the  Commission,  excluding 
transactions  arising  from  use  of  the 
Nasdaq  Application  of  OptiMark.  A 
Nasdaq  officer  shall  review  transactions 
with  a  view  toward  maintaining  a  fair 
and  orderly  market  and  the  protection  of 
investors  and  the  public  interest.  Based 
upon  this  review,  the  officer  shall 
decline  to  act  upon  a  disputed 
transaction  if  the  officer  believes  that 
the  transaction  under  dispute  is  not 
clearly  erroneous,  or.  if  the  officer 
determines  the  transaction  in  dispute  is 
clearly  erroneous,  he  or  she  shAll 
declare  that  the  transaction  is  null  and 
void  or  modify  one  or  more  terms  of  the 
transaction.  When  adjusting  the  terms  of 
a  transaction,  the  Nasdaq  officer  shall 
seek  to  adjust  the  price  and/or  size  of 
the  transaction  to  achieve  an  equitable 
rectification  of  the  error  that  would 
place  the  parties  to  a  transaction  in  the 
same  position,  or  as  close  as  possible  to 
the  same  position,  that  they  would  have 
been  in  had  the  error  not  occurred. 
Nasdaq  shall  promptly  provide  oral 
notification  of  a  determination  to  the 
parties  involved  in  a  disputed 
transaction  and  thereafter  issue  a 
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written  confinnation  of  the 
determination.] 


[(b)  Procedures  for  Reviewing 
Transactions] 

((1)  Any  member  or  person  associated 
with  a  member  that  seeks  to  have  a 
transaction  reviewed  piirsuant  to 
paragraph  (a)  hereof,  shall  submit  a 
written  complaint,  via  facsimile  or 
otherwise,  to  Nasdaq  Market  Operations 
in  accordance  with  the  following  time 
parameters:] 

[(A)  For  transactions  occurring  at  or 
after  9:30  a.m.,  Eastern  Time,  but  prior 
to  10:00  a.m..  Eastern  Time,  complaints 
must  be  submitted  by  10:30  a.m.. 
Eastern  Time;  and] 

[(B)  for  transactions  occurring  prior  to 
9:30  a.m..  Eastern  Time  and  at  or  after 
10:00  a.m:.  Eastern  Time,  complaints 
must  be  submitted  within  thirty 
minutes.] 

[(2)  Once  a  complaint  has  been 
received  in  accord  with  subparagraph 
(b)(1)  above:] 

[(A)  The  complainant  shall  have  up  to 
thkty  (30)  minutes,  or  such  longer 
period  as  specified  by  Nasdaq  staff,  to 
submit  any  supporting  written 
information  concerning  the  complaint 
necessary  for  a  determination  under 
paragraph  (a)(2),  via  facsimile  or 
otherwise;] 

[(B)  the  counterparty  to  the  trade  shall 
be  vobally  notified  of  the  complaint  by 
Nasdaq  staff  and  shall  have  up  to  thirty 
(30)  minutes,  or  such  longer  period  as 
specified  by  Nasdaq  staff,  to  submit  any 
supporting  written  information 
concerning  the  complaint  necessary  for 
a  determination  under  paragraph  (a)(2), 
via  facsimile  or  otherwise;  and] 

[(C)  either  party  to  a  disputed  trade 
may  request  the  written  ii^ormation 
provid^  by  the  other  party  pursuant  to 
this  subparagraph.] 

[(3)  Notwithstanding  paragraph  (b)(2) 
above,  once  a  party  to  a  disputed  trade 
communicates  that  it  does  not  intend  to 
submit  any  further  information 
concerning  a  complaint,  the  party  may 
not  thereafter  provide  additional 
information  unless  requested  to  do  so  by 
Nasdaq  staff.  If  both  parties  to  a 
disputed  trade  indicate  that  they  have 
no  further  information  to  provide 
concerning  the  complaint  before  their 
respective  thirty-minute  information 
submission  period  has  elai>sed,  then  the 
matter  may  be  immediately  presented  to 
a  Nasdaq  officer  for  a  determination 
pursuant  to  paraeraph  (a)(2)  above.] 

[(4)  Each  member  and/or  person 
associated  with  a  member  involved  in 
the  transaction  shall  provide  Nasdaq 
with  any  information  that  it  requests  in 
order  to  resolve  the  matter  on  a  timely 
basis  notwithstanding  the  time 


parameters  set  forth  in  paragraph  (b)(2) 
above.] 

[(5)  Once  a  party  has  applied  to 
Nasdaq  for  review,  the  transaction  shall 
be  reviewed  and  a  determination 
rendered,  imless  both  parties  to  the 
transaction  agree  to  withdraw  the 
application  for  review  prior  to  the  time 
a  decision  is  rendered  pursuant  to 
paragraph  (a)(2).] 

[(c)  Procedures  for  Reviewing 
Transactions  Executed  During  System 
Disruptions  or  Malfunctions] 

[In  the  event  of  a  disruption  or 
malfunction  in  the  use  or  operation  of 
any  automated  quotation,  execution,  or 
communication  system  owned  or 
operated  by  Nasdaq  and  approved  by 
the  Commission,  Nasdaq  acting  through 
an  officer  designated  by  the  President  of 
Nasdaq  pursuant  to  paragraph  (a)(2), 
may,  on  its  own  motion  pursuant  to  the 
standards  set  forth  in  paragraph  (a), 
declare  transactions  arising  out  of  the 
use  or  operation  of  such  systems  during 
the  period  of  such  disruption  or 
malfunction  null  and  void  or  modify  the 
terms  of  these  transactions;  provided 
that,  in  the  absence  of  extraordinary 
circumstances,  a  Nasdaq  officer  must 
take  action  pursuant  to  this  paragraph 
within  thirty  (30)  minutes  of  detection 
of  the  erroneous  transaction(s),  but  in  no 
event  later  than  6:00  p.m..  Eastern  Time, 
on  the  next  trading  day  following  the 
date  of  the  trade  at  issue.  When  Nasdaq 
takes  action  pursuant  to  this 
subparagraph,  the  member  firms 
involved  in  the  transaction  shall  be 
notified  as  soon  as  is  practicable  and 
shall  have  a  right  to  appeal  such  action 
in  accordance  with  paragraph  (d)(1) 
below.] 

[(d)  Review  by  the  Market  Operations 
Review  Committee  ("MORC")l 

[(1)  A  member  or  person  associated 
with  a  member  may  appeal  a 
determination  made  under  paragraphs 
(a)(2)  or  (c)  to  the  MORC  provided  such 
appeal  is  made  in  writing,  via  facsimile 
or  otherwise,  within  thirty  (30)  minutes 
after  the  member  or  person  associated 
with  a  member  receives  verbal 
notification  of  such  determination, 
except  that  if  Nasdaq  notifies  the  parties 
of  action  taken  pursuant  to  paragraph  (c) 
after  4:00  p.m.,  either  party  has  until 
9:30  a.m.  the  next  trading  day  to  appeal. 
Once  a  written  appeal  has  been 
received,  the  counterparty  to  the  trade 
will  be  notified  of  the  appeal  and  both 
parties  shall  be  able  to  submit  any 
additional  supporting  written 
information,  via  facsimile  or  otherwise, 
up  imtil  the  time  the  appeal  is 
considered  by  the  Committee.  Either 
party  to  a  disputed  trade  may  request 


the  written  information  provided  by  the 
other  party  diiring  the  appeal  process. 
An  appeal  to  the  Committee  shall  not 
operate  as  a  stay  of  the  determination 
made  pursiiant  to  paragraph  (a)(2)  or  (c) 
above.  Once  a  party  has  appealed  a 
determination  to  the  Committee,  the 
determination  shall  be  reviewed  and  a 
decision  rendered,  imless  both  parties  to 
the  transaction  agree  to  withdraw  the 
appeal  prior  to  the  time  a  decision  is 
rendered  by  the  Committee.  Upon 
consideration  of  the  record,  and  after 
such  hearings  as  it  may  in  its  discretion 
order,  the  Committee,  pursuant  to  the 
standards  set  forth  in  paragraph  (a), 
shall  affirm,  modify,  reverse,  or  remand 
the  determination  made  vmder 
paragraph  (a)(2)  or  (c)  above.] 

[(2)  The  decision  of  the  Committee 
shall  be  final  and  binding  upon  any 
member  or  person  associated  with  a 
member  and  shall  constitute  final 
Association  action  on  the  matter  in 
issue.  Any  adverse  determination  by  a 
Nasdaq  officer  pursuant  to  paragraph 
(a)(2)  or  (c)  or  any  adverse  decision  by 
the  Committee  pinsuant  to  paragraph 
(d)(1)  shall  be  rendered  without 
prejudice  as  to  the  rights  of  the  parties 
to  the  transaction  to  submit  their 
dispute  to  arbitration.] 
***** 

n.  Self-Regulatory  Organization's 
Statmnent  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of,  and  statutory  basis  for, 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specifieid  in  Item  IV  below.  The 
NASD  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Background 

The  piupose  of  the  proposed  rule 
change  is  twofold:  (1)  to  amend  the 
Association's  rules  to  reflect  the 
anticipated  approval  of  Nasdaq  as  a 
national  securities  exchange*  and  its 
resultant  separation  from  NASD;  and  (2) 
to  establish  the  rules  that  would  govern 
trading  otherwise  than  on  an  exchange, 
including  the  implementation  and 


*  Securities  Exchange  Act  Release  No.  44396 
Oune  7.  2001).  66  FR  31952  (June  13, 2001). 
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operation  of  the  ADF.  The  ADF  is  a 
quotation  collection,  trade  comparison, 
and  trade  reporting  facility  being 
developed  by  NASD  in  accordance  with 
the  Commission's  SuperMontage 
Approval  Order  ^  and  in  conjunction 
with  Nasdaq's  anticipated  registration  as 
a  national  securities  exchange. 

Proposed  Rule  Change  Relating  to  the 
Separation  of  Nasdaq 

The  NASD  is  in  the  process  ef 
spinning  off  its  Nasdaq  subsidiary  as  an 
independent,  for-profit  company.  As  the 
result  of  a  second  private  placement  of 
Nasdaq  shares  completed  on  January  18, 
2001,  die  NASD's  ownership  interest  in 
Nasdaq  was  reduced  to  a  minority 
interest.  Before  Nasdaq  can  fully 
separate  from  the  NASD,  it  must  become 
registered  as  a  national  securities 
exchange  with  the  SEC.  Nasdaq  has 
filed  a  Form  1  with  the  SEC  requesting 
such  registration.  Notice  and  a  request 
for  comments  on  Nasdaq's  completed 
application  for  exchange  registration 
was  published  for  comment  in  the 
Federal  Register  on  June  13,  2001 ,6  and 
the  comment  period  expired  on  August 
29, 2001. 

Upon  Nasdaq's  registration  as  a 
national  securities  exchange,  the  NASD 
will  no  longer  control  the  voting  rights 
in  the  common  stock  of  Nasdaq.  At  that 
point,  Nasdaq  and  the  NASD  will  be 
unaffiliated  corporate  entities,  and 
therefore  each  will  need  separate  rules 
applicable  to  their  respective  members. 
To  effectuate  that  change,  the  NASD 
must  modify  existing  NASD  rules, 
effective  upon  Nasdaq's  registration  as 
an  exchange,  to  reflect  this  separation  of 
Nasdaq  bom  the  NASD.  These  changes 
include  deleting  Nasdaq-specific  rules, 
such  as  listing  and  qualification 
requirements;  replacing  references  to 
"Nasdaq"  with  "NASD"  or  "exchange," 
as  applicable;  and  renaming  and 
renumbering  certain  rules.  The 
proposed  rule  change  also  includes 
corrections  of  minor  grammatical  or 
typographical  errors  and  other 
miscellaneous  non-substantive  changes. 

Deleted  Rules:  The  Association 
proposes  to  delete  the  following  rules  in 
their  entirety  because  they  either  relate 
exclusively  to  participation  in,  and 
operation  of,  the  Nasdaq  Stock  Market 
or  would  no  longer  be  applicable  upon 
the  establishment  of  the  ADF:  2852, 
2854,  2870  through  2885;  5100  through 
5113;  6700  through  6740;  8212  and 
11890. 


5  Securities  Exchange  Act  Release  No.  43863  (Jan. 
19,  2001).  66  FR  8020  (Jan.  26.  2001). 

B  Securities  Exchange  Act  Release  No.  44396 
(June  7.  2001),  66  FR  31952  (June  13,  2001)  (File 
No.  10-131). 


04-21 10-2  and  Rule  6640    Trading 
Ahead  of  Customer  Orders:  The 
proposed  rule  change  woidd  eliminate 
an  exemption  in  IM-2110-2  for  certain 
customer  limit  orders  received  prior  to 
September  1, 1995.  The  passage  of  time 
has  rendered  this  exemptive  language 
obsolete  and  therefore  it  no  longer  bears 
on  the  existing  application  of  the 
interpretation.  This  change  is  consistent 
with  Nasdaq's  rule  filing  in  coimection 
with  its  exchange  registration 
application,  which  contains  an  identical 
proposed  rule  change. 

Existing  Rule  6541  extends  the 
principles  of  IM-2110-2  to  certain  OTC 
Bulletin  Board  stocks  as  part  of  a  pilot 
program  that  wUl  continue  at  least  until 
February  8,  2002.  Rule  6541  is 
renumbered  in  the  rule  proposal  as  new 
Rule  6640,  and  the  language  is  changed 
to  include  "non-exchange-listed" 
securities,  rather  than  "Bulletin  Board" 
securities.  Initially,  Rule  6640  would 
cover  the  same  Biilletin  Board  stocks 
that  are  part  of  the  ongoing  pilot 
program.  The  language  change  is  made 
in  anticipation  of  the  Bulletin  Board 
becoming  part  of  the  Nasdaq-listed  stock 
market,'  and  its  listed  securities 
becoming  subject  to  IM-2110-2.  At  that 
time,  the  NASD  may  extend  the  scope 
of  Rule  6640  to  include  additional  non- 
exchange-listed  securities.  The  language 
change  in  the  rule  proposal  would  allow 
NASD  that  flexibility  without  having  to 
amend  the  rule. 

lM-2310-2    SEEDS  Transactions:  As 
a  result  of  Nasdaq's  anticipated 
separation  fit)m  the  NASD,  the  proposed 
rule  change  deletes  Rule  4420,  which 
primarily  involves  quantitative  listing 
criteria  for  Nasdaq  National  Market 
securities.  However,  existing  Rule 
4420(g)(5)  describes  an  obligation  on  the 
part  of  the  Association  to  distribute  a 
circular  to  member  firms  that  provides 
guidance  when  handling  Hybrid 
Securities  and  Selected  Equity-linked 
Debt  Securities  ("SEEDS")  transactions. 
Since  that  provision  applies  to  the 
NASD  and  is  regulatory  in  nature,  it  has 
been  retained  and  moved  to  IM-2310- 
2.  The  proposed  rule  change  also  would 
allow  either  Nasdaq  or  the  NASD  to 
distribute  the  compliance  circular. 

Rule  2840    Trading  in  Index 
Warrants:  The  proposed  rule  change 
would  delete  language  in  Rule  2840 
related  to  index  warrants  listed  on  the 
Nasdaq  Stock  Market.  The  existing  rule 
was  promulgated  because  Nasdaq 
expected  eventually  to  list  such  index 
warrants.  However,  as  evidenced  by 
Nasdaq's  proposed  rule  filing  in 
connection  with  its  application  for 


'  See  SR-NASD-2001-62.  which  is  currently 
being  reviewed  by  the,  Commission. 


exchange  registration,  Nasdaq  no  longer 
intends  to  list  index  warrants.  The 
remainder  of  Rule  2840  remains 
unchanged,  as  it  has  continued 
applicability  to  NASD  members  that  are 
not  also  members  of  an  exchai^e  on 
which  they  trade  index  warrants. 

Rules  2850  through  2885    Position 
Limits  and  Options  Trading:  To  reflect 
Nasdaq's  separation  from  the  NASD,  the 
proposed  nde  change  deletes  from  Rules 
2850  through  2885  all  language  related 
to  position  liiiiits  and  transactions  in 
index  warrants  and  options  traded  on 
Nasdaq.  However,  the  rule  change 
retains  all  provisions  related  to  options 
trading  in  the  over-the-counter  market. 

Rule  6600    Transactions  in  Non- 
Exchange-Listed  Securities:  The 
proposed  rule  change  would  combine 
the  existing  Rule  6600  and  6700  Series 
into  a  single  Rule  6600  Series  that 
governs  transactions  in  non-exchange- 
listed  equity  securities.  The  proposed 
combination  is  intended  to  eliminate 
redundancies  in  the  existing  rules, 
while  maintaining  all  of  the  regulatory 
requirements  for  trading  and  reporting 
transactions  in  such  securities. 

Proposed  Rule  6620  also  would 
require  those  NASD  members  that  effect 
trades  otherwise  than  on  an  exchange  in 
non-exchange-listed  securities  to  enter 
into  contractual  agreements  to  use 
Nasdaq's  ACT  system  for  trade 
comparison  and  trade  reporting.  The 
NASD  has  determined  that  this 
contractual  agreement  with  Nasdaq 
would  be  the  most  practical,  efficient 
and  fair  means  to  provide  access  to  the 
ACrr  system  for  members  that  effect 
such  trades. 

First,  most  NASD  members  are 
already  connected  to  ACT,  since  ACT  is 
used  currentiy  to  report  these 
transactions.  Second,  this  approach 
would  relieve  the  NASD  of  significant 
additional  cost  to  process  and 
administer  these  services,  and  Nasdaq 
already  has  these  operations  in  place. 
Third,  the  subject  securities  do  not  trade 
on  Nasdaq;  therefore,  no  competitive 
issues  would  be  raised.  Finally,  the 
NASD  would  maintain  regulatory 
responsibility  to  monitor  and  enforce 
compliance  with  the  ACT  rules  by  its 
members  that  effect  transactions  in  non- 
exchange-listed  securities.  Nasdaq 
would  function  only  as  a  vendor  and 
systems  operator. 

The  proposed  rule  change  also  would 
amend  the  minimum  quotation  size 
requirements  required  by  Rule  6750  to 
reflect  the  fact  that  upon  Nasdaq 
exchange  registration,  the  NASD  would 
no  longer  operate  the  OTC  Bulletin 
Board  Service.  Therefore,  references  to 
the  OTC  Bulletin  Board  would  be 
deleted  from  the  rule. 
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Proposed  Rule  Change  Relatiog  to 
Trading  Otherwise  "nian  on  an 
Exchange 

The  proposed  rule  change  generally 
would  clarify  that  NASD  rules  that 
relate  to  trading  practices  [e.g., 
quotations,  trade  reporting,  short 
selling,  trading  halts)  apply  only  to 
transactions  otherwise  than  on  an 
exchange.  To  achieve  this,  the  proposal 
would  add  a  definition  of  the  term 
"otherwise  than  on  an  exchange"  in 
Rule  4200  and  also  s{}ecify  in  particular 
rules  where  the  rule  applies  only  to 
trading  otherwise  than  on  an  exchange." 
The  term  "otherwise  than  on  an 
exchange"  is  defined  in  the  proposal  to 
mean  a  trade  effected  by  an  NASD 
member  otherwise  than  on  or  through  a 
national  securities  exchange.  The 
determination  of  what  constitutes  a 
trade  "on  or  through"  a  national 
securities  exchange  would  be  left  to  the 
respective  exchanges  and  applicable 
statutes,  rules  and  regulations,  as 
approved  by  the  SEC. 

The  rule  proposal,  for  the  most  part, 
maintains  the  same  organization  as  the 
existing  NASD  rules.  For  example,  rules 
related  to  trading  Nasdaq  securities 
otherwise  than  on  an  exchange  are 
foimd  in  the  Ride  4600  Series.  Rules 
related  to  trading  in  Consolidated 
Quotation  Service  ("CQS")  securities 
otherwise  than  on  an  exchange  similarly 
remain  in  the  Rule  6300  Series.  While 
the  rules  governing  CQS  securities  are 
similar  to  those  governing  Nasdaq 
securities  (e.g.,  the  trade  reporting  rules) 
the  proposal  maintains  the  historically 
separate  rule  structure  that  has  been 
considered  helpful  by  many  market 
participants. 

The  NASD  is  considering  combining 
the  similar  rules,  where  possible,  and 
placing  them  in  a  section  that  would 
encompass  all  rules  related  to  trading 
otherwise  than  on  an  exchange.  The 
current  rule  proposal  begins  such  a 
process  by  establishing  a  new  Ride  5000 
Series,  Trading  Otherwise  Than  On  An 
Exchange,  that  would  contain  some 
rules  that  apply  both  to  Nasdaq  and 
CQS  securities,  such  as  the  short  sale 
rule,  trading  halts,  transactions 
involving  initial  public  ofi'erings,  and 
clearance  and  settlement.  Rules  that 
previously  resided  in  the  Rule  5000 
Series,  and  have  not  otherwise  been 
deleted,  have  been  moved.  Under  the 
proposal,  rules  related  to  the 
bitermarket  Trading  System  ("ITS") 


■  See  e.g..  the  new  Rule  5000  Series,  which  sets 
forth  rules  that  apply  generally  to  trading  otherwise 
than  on  an  exchange  (short  selling  and  trading 
halts)  and  Rule  4633,  which  governs  specifically 
tnuisactioos  effected  otherwise  than  on  an  exchange 
in  Nasdaq  securities. 


(Rule  5200  Series)  would  be  moved  to 
the  Rule  6500  Series.  Rules  related  to 
The  Portal  Market  (Rule  5300  Series) 
would  be  moved  to  the  Rule  6700 
Series. 

The  NASD  Alternative  Display 
Facility:  The  NASD  would  build  a  quote 
collection,  trade  comparison  and  trade 
reporting  focility  that  meets  specific 
performance  and  security  standards  and 
provides  users  with  the  necessary 
functionality  to  make  it  a  viable 
alternative  display  facility  to  Nasdaq. 

The  facility  would  provide  market 
participants — market  makers,  ECNs  and 
order  entry  firms — the  ability  to  collect 
and  view  quotations,  and  to  report 
transactions  to  the  appropriate 
Securities  Information  Processor 
("SIP")9  for  consolidation  and 
dissemination  of  data  to  vendors  and 
ADF  market  participants.  The  facility 
also  would  provide  for  trade 
comparison  through  the  Trade 
Comparison  and  Reporting  Service 
("TRACS").  the  detaiFs  of  which  are 
described  below.  The  facility  further 
would  provide  for  real-time  data 
delivery  to  NASD  Regulation  for 
regulatory  purposes,  including 
enforcement  of  firm  quote  and  related 
rules. 

The  ADF  is  expected  to  launch  by  the 
end  of  the  first  quarter  of  calendar  year 
2002,  provided  that  Nasdaq  has  been 
approved  as  a  national  securities 
exchange.  The  NASD  or  a  vendor  (other 
than  Nasdaq)  would  maintain  and 
operate  the  facility.  The  NASD  would 
establish  the  rules  that  govern  the  ADF, 
and  NASD  Regulation  will  enforce  the 
rules  and  provide  market  surveillance. 

The  proposed  rule  change  also 
includes  a  number  of  changes  that  more 
specifically  reflect  the  implementation 
and  operation  of  the  ADF.  Most 
significantly,  the  proposed  rule  change 
would  replace  in  their  entirety  the 
existing  Rule  4000  Series  and  Rules 
6100,  6300,  6400  and  6500  with  a  new 
set  of  rules  to  govern  the  ADF.  For  the 
most  part,  the  proposed  ADF  rules 
closely  track  existing  Nasdaq  rules  or 
rules  proposed  by  Nasdaq  in  its 
exchange  registration  and  existing  rules 
that  govern  the  CQS.'o  The  ADF  woiUd 
provide  trade  comparison  and  trade 
reporting  services  that  would  be  similar 
to  Nasdaq's  ACT  system.  However,  the 


^  Nasdaq  initially  will  be  the  designated  SIP  for 
all  transactions  in  Nasdaq  securities,  while  the 
Securities  Industry  Automation  Corporation  will 
continue  to  hinction  as  the  SIP  for  transactions  in 
listed  securities. 

■o  Should  Nasdaq  amend  its  exchange  registration 
with  respect  to  matters  such  as  trade  reporting, 
short  selling,  or  quotation  obligations,  we  anticipate 
making  similar  amendments  to  the  proposed  NASD 
rules. 


proposed  ADF  rules  have  been  refined 
to  reflect  the  more  limited  functionality 
of  the  ADF,  most  particidarly  the 
absence  of  an  automatic  execnition  or 
order  routing  system.  Instead,  the 
proposed  rule  change  would  require 
ADF  market  participants  to  provide 
direct  or  indirect  access  to  their 
quotations,  as  described  in  more  detail 
below. 

As  required  by  existing  Nasdaq  rules, 
ADF  participants  would  be  required  to 
register  as  market  makers  or  ECNs  for 
each  security  in  which  they  make  a 
market  or  display  orders.  Market  makers 
would  receive  approval  for  registration 
upon  demonstration  that  they  are 
members  in  good  standing  and  comply 
with  the  net  capital  and  other  financial 
responsibility  requirements  of  the  Act. 
To  ease  the  administrative  burden  on 
NASD  members,  the  NASD  rules 
initially  would  allow  registration  as  a 
market  maker  in  the  ADF  upon  proof 
that  a  firm  is  a  registered  Nasdaq  market 
maker.  Eventually,  members  seeking  to 
become  an  NASD  registered  market 
maker  would  have  to  comply  either 
with  Rule  1017(a)(5)  (which  requires  an 
application  for  approval  for  a  material 
change  in  business  operations)  or  Rule 
1010  (application  for  initial  membership 
in  the  NASD). 

Additionally,  the  proposed  rule 
change  tracks  Nasdaq  requirements  that 
market  makers  maintain  continuous 
two-sided,  firm  quotations  and 
prescribes  market  maker  obligations' 
when  a  bid  or  offer  locks  or  crosses  the 
market.  However,  as  described  in  more 
detail  below,  the  rule  proposal  does  not 
provide  for  stabilizing  or  penalty  bids, 
as  existing  Nasdaq  rules  do.  The 
proposal  generally  adopts  Nasdaq's 
anticipated  approach  to  trade  reporting: 
the  seller  reports  both  intramarket  and 
intermarket  trades  between  market 
makers,  the  market  maker  reports  trades 
between  it  and  a  customer,  and  an 
NASD  member  reports  trades  between  it 
and  a  non-member."  ECNs  would 
report  all  trades  effected  within  the  ECN 
(i.e.,  when  a  market  maker  sells  through 
an  ECN).  As  described  below,  the  ADF 
also  would  support  a  "three  party  trade 
report"  for  ECNs. 

Order  Access  Rule:  The  ADF  rules 
differ  firom  existing  Nasdaq  rules  most 
significantly  with  respect  to 
participants'  ability  to  reach  quotes 
displayed  in  the  ADF.  The  NASD  would 
not  provide  ADF  market  participants  an 
order  routing  capability,  other  than 


"Securities  Exchange  Act  Release  No.  44396 
(June  7,  2001),  66  FR  31952  dune  13,  2001)  (File 
No.  10-131).  But  see  note  10,  supra. 
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ITS. '2  In  order  to  provide  a  means  to 
enforce  compliance  with  firm  quote 
obligations,  locked  and  crossed 
quotation  obligations,"  and  to  provide 
other  market  participants  within  the 
ADF  and  in  other  markets  the  ability  to 
provide  best  execution,  in  the  absence 
of  an  NASD-provided  rouier,  the 
proposed  rule  change  contains  new  Rule 
4300.  This  rule  would  require  market 
participants  to  provide  direct  electronic 
access  to  other  market  participants  and 
direct  or  indirect  electronic  access  to  all 
other  NASD  members  seeking  access. 
Proposed  Rule  4300  defines  "direct 
electronic  access"  as  the  ability  to 
deliver  an  order  for  execution  directly 
against  an  individual  NASD  market 
participant's  best  bid  and  offer  without 
the  need  for  voice  communication,  and 
with  the  equivalent  speed,  reliability, 
availability  and  cost  as  are  made 
available  to  the  NASD  market 
participant's  own  customer  broker/ 
dealers  or  other  active  customers  or 
subscribers.  The  proposal  would  not, 
however,  preclude  market  participants 
from  charging  more  for  the  access 
required  by  the  rule — sometimes  called 
"hit  or  take"  access — ^than  for  full 
service  access,  so  long  as  hit  or  take 
access  is  not  charged  discriminatorily, 
i.e.,  charged  differently  for  one  group  of 
users  (e.g.,  subscribers)  than  for  others 
(e.g.,  non-subscribers).  While  "hit  or 
take"  is  more  limited  functionally  than 
full  book  access,  it  also  is  a  liquidity 
taking  function  and  some  markets — 
including  Nasdaq — charge  more  for 
taking  liquidity  than  providing  it.'* 
The  proposed  rule  change  defines 
"indirect  electronic  access"  as  the 
ability  to  route  an  order  through 
customer  broker/dealers  of  an  NASD 
market  participant  for  execution  against 
the  NASD  market  participant's  best  bid 
and  offer,  without  the  need  for  voice 


'2  The  NASD  does  not  intend  to  provide  an  order 
routing  capability  other  than  ITS  because  it  believes 
it  can  better  perform  our  core  investor  protection 
mission  by  focusing  on  regulation  rather  than 
market  operations.  The  NASD  also  believes  that 
market  participants  already  do,  and  can  continue  to, 
establish  and  nm  order  linkage  facilities  that  are 
more  efficient  and  innovative  than  a  facility  the 
NASD  could  provide.  The  ITS  "exception"  is  based 
upon  the  fact  that  ITS  is  in  place  and  is  the  current 
accepted  mechanism  for  intermaiket  linkage  for 
CXJS  securities.  As  discussed  below,  we  would 
m^e  use  of  ITS  optional. 

"  This  order  access  rule  would  be  the  basis  for 
satisfying,  among  other  things,  locked  and  crossed 
quotation  obligations.  While  this  rule  would  require 
intermarket  links  with  other  market  centers,  as  well 
as  intra-ADF  links,  the  proposed  locked  and  crossed 
rule.  Rule  4612(d),  unlike  other  market  center 
locked  and  crossed  rules,  is  based  on  the  ADF's 
own  quotations.  In  the  event  that  the  markets  agree 
on  a  locked  and  crossed  rule  approach  that 
encompasses  quotations  in  all  markets,  proposed 
Rule  4300  would  still  facilitate  compliance. 

<«  See  Securities  Exchange  Act  Releaae  No.  44918 
(Oct  10.  2001).  66  FR  52814  (Oct.  17,  2001). 


communication,  and  with  equivalent 
speed,  rehability,  availability  and  cost 
as  are  available  to  the  market 
participant's  customer  broker/dealer 
providing  the  indirect  access  or  other 
active  customers  or  subscribers.  Market 
participants  would  be  prohibited  from 
influencing  the  prices  that  customer 
broker/dealers  impose  for  providing 
indirect  access  or  in  any  way 
discouraging  the  provision  of  indirect 
access. 

ADF  market  participants  could  satisfy 
these  requirements  either  by  providing 
their  own  bilateral  linkages  or  by 
participating  in  multilateral  linkage 
facilities  provided  by  private  vendors. 
In  addition,  with  respect  to  links  with 
exchanges,  market  participants  could 
satisfy  diese  requirements  either  by 
linking  with  the  exchange  or  by  linking 
with  market  participants  operating 
within  those  exchanges. 

To  allow  NASD  Regulation  to  monitor 
compliance  with  certain  trading  rules, 
such  as  the  firm  quote  rule  and  "trade 
or  move"  rules,  the  proposed  rule  also 
requires  that  all  NASD  market 
participants  that  display  quotations  or 
orders  in  the  ADF  record  specified  items 
of  information  pertaining  to  orders  they 
receive  via  direct  or  indirect  electronic 
access,  and  report  this  information  to 
NASD  Regulation  on  a  real-time  basis. 
The  proposed  rule  requires  this 
information  to  be  provided  to  NASD 
Regulation  within  10  seconds  of  the 
receipt  of  an  order  and,  if  applicable, 
when  an  order  is  acted  upon  or 
responded  to.  As  part  of  the  subscriber 
agreement  approval  process,  market 
participants  would  be  required  to 
provide  the  terms  and  methods  by 
which  they  would  comply  with  these 
rules.  The  NASD  would  review  these 
terms  prior  to  approving  a  subscriber 
agreement. 

Trade  Reporting  and  Trade 
Comparison  Service:  As  noted  above, 
the  NASD  intends  to  operate  trade 
reporting  and  comparison  services  as 
part  of  the  ADF,  The  trade  reporting 
service  would  collect  trade  reports  for 
NASD  registered  market  participants,  as 
well  as  any  NASD  member  required  to 
report  transactions  occurring  otherwise 
than  on  an  exchange.  The  service  would 
transmit  the  reports  automatically  to  the 
respective  SIPs,  ff  required,  for 
dissemination  to  the  public  and  the 
industry.  This  mechanism  would 
operate  similar  to  the  trade  reporting 
functions  of  Nasdaq's  ACT  Service," 


but  would  contain  one  notable 
distinguishing  feature. 

The  ADF  would  support  a  "three 
party  trade  report"  that  would  make  it 
easier  for  ECNs  to  submit  trade  reports 
involving  their  subscribers  and  for 
market  makers  to  submit  riskless 
principal  trade  reports.  A  three  party 
trade  report  would  be  a  single  last  sale 
trade  report  that  would  denote  one 
reporting  member  (i.e.,  the  party  with 
the  trade  reporting  responsibility  as 
defined  in  Rules  4633  and  6420)  and 
two  contra  parties.  The  ADF  would  be 
designed  to  split  the  three  party  trade 
report  into  two  separate  reports  that 
would  then  be  processed  independently 
in  accordance  with  existing  trade 
reporting  rules.  Each  of  these  reports 
would  contain  its  own  identifier  and  a 
reference  to  the  original  three  party 
trade  report,  so  that  the  separate  reports 
can  be  mapped  to  the  same  transaction. 

Therefore,  the  ADF  trade  reporting 
system  would  streamline  the  reporting 
process  by  reducing  from  three  or  two 
to  one  the  number  of  trade  reports  for 
most  ECN  and  riskless  principal 
transactions.  The  proposed  rules  would 
require  three  party  trade  reports  when 
the  reporting  party  is  a  registered  ECN, 
and  would  permit  such  reports  by 
market  makers  that  execute  riskless 
principal  transactions. 

The  NASD  also  intends  to  operate  a  - 
trade  comparison  service  as  part  of 
TRACS  that  would:  (1)  Compare  trade 
information  entered  by  TRACS 
participants  and  submit  "locked-in" 
trades  to  Depository  Trust  Clearing 
Corporation  ("DTCC")  for  clearance  and 
settlement;  (2)  transmit  reports  of  the 
transactions  automatically  to  the 
respective  SIPs,  if  required,  for 
dissemination  to  the  public  and  the 
industry;  and  (3)  provide  participants 
with  monitoring  capabilities  to  facilitate 
participation  in  a  "locked-in"  trading 
environment.  The  proposed  trade 
comparison  rules  are  found  in  proposed 
Rule  6100. 

The  NASD  expects  that  a  significant 
volume  of  trades  would  be  locked-in 
and  submitted  directly  to  DTCC  by  way 
of  agreements  between  market 
participants  and  QuaUfied  Service 
Representatives  ("QSR").  As  a  result. 
NASD  expects  the  volume  of  trades  sent 
through  TRACS  to  be  relatively  low.»« 
The  proposed  TRACS  rules  would  apply 
only  to  Uiose  members  that  from  time  to 


IS  The  NASD  service  would  not  perform  risk 
management  services  that  are  provided  by  Nasdaq's 
ACT  service. 


'•The  NASD  has  not  yet  resolved  how  to 
compare  and  report  trades  between  an  ADF  market 
participant  and  a  Nasdaq  market  participant  that 
has  access  to  Nasdaq's  ACT  service.  The  NASD  is 
engaged  in  discussions  with  DTCC  about  the 
possibility  of  DTCC  continuing  its  existing  trade 
comparison  service  for  over-the-counter  equity 
securities  to  provide  for  those  intermarket  trades. 
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time  need  to  compare  trades  in  Nasdaq 
or  CQS  securities  that  are  effected 
otherwise  than  on  an  exchange  and  are 
not  subject  to  QSR  agreements  that 
result  in  direct  submissicm  to  DTCC. 

Rules  4633(c)  and  6420(b)    Which 
Party  Reports  a  Transaction:  The 
proposed  rule  change  adopts  what  the 
NASD  understands  to  be  the  cuiient 
Nasdaq  approach  to  trade  reporting.  In 
its  exchange  application  rule  proposal, 
Nasdaq  provides  that  the  seller  reports 
tradas  between  market  makers,  the 
market  maker  reports  trades  between  it 
and  a  customer,  and  an  ECN  reports 
only  those  trades  where  it  is  deemed  to 
be  the  liquidity  provider.  The  NASD's 
current  best  understanding  is  that 
Nasdaq  has  decided  that  the  seller, 
rather  than  the  liquidity  provider, 
should  report  transactions  between  two 
market  makers  or  ECNs.^' 

Rule  5100    Short  Sale  Rule  and  Rule 
4612    Primary  Market  Maker 
Standards:  The  proposed  rule  change 
would  amend  the  short  sale  rule  and  its 
accompanying  interpretation  to  make 
them  applicable  to  trading  in  Nasdaq- 
listed  issues  otherwise  than  on  an 
exchange  (including  through  the  ADF), 
rather  than  Nasdaq.  The  rule  proposal 
would  renumber  the  rule  and 
interpretation  as  Rule  5100  and  IM- 
5100-1,  respectively. 

The  proposed  rule  change  would 
establish  a  different  bid  on  which  to 
base  the  applicability  of  the  short  sale 
rule.  The  existing  rule  prohibits 
members  from  effecting  short  sales  in 
Nasdaq  National  Market  securities  at  or 
below  the  best  bid,  when  the  current 
best  bid  as  displayed  in  the  Nasdaq 
Stock  Market  is  below  the  preceding 
best  bid  in  that  security.  The  proposed 
amendment  would  substitute  the 
national  best  (inside)  bid  for  the  Nasdaq 
best  bid  as  the  basis  for  determining 
when  the  rule  appUes.  Although  a  best 
(inside)  bid  would  be  calculated  for  the 
ADF.  the  NASD  believes  that  for  the 
purposes  of  the  short  sale  rule,  the 
national  best  (inside)  bid  would  be  more 
reflective  of  maritet-wide  trading  in  a 
security  and  therefore  would  better 
further  the  purposes  of  the  rule. 

Aside  btan  the  changes  noted  above, 
the  NASD  intends  to  have  a  short  sale 
rule  that  mirrors  Nasdaq's  short  sale 
rule.  The  rule  proposal  represents 
NASD's  best  understanding  as  to  the 
content  of  Nasdaq's  short  sale  rule.  The 
existing  Nasdaq  rule  provides  an 
exemption  from  the  rule  for  a  "qualified 
market  maker"  engaged  in  bona  fide 
market  making  activity.  The  existing 


<'  SecuritiM  Kxrlwingw  Act  Release  No.  44396 
(June  7, 2001).  66  FR  31952  Qune  13.  2001)  (FUe 
Na  10-131).  But  me  note  10,  supra. 


rule — and  Nasdaq's  proposed  rule  filing 
in  connection  with  its  exchange 
registration— defines  "qualified  market 
maker"  as  a  registered  market  maker 
that  meets  the  requirement  set  forth  in 
Rule  4612  to  be  deemed  a  Primary 
Market  Maker.  The  proposed  rule 
change  would  eliminate  the  "qualified 
maricet  maker"  and  "Primary  Market 
Maker"  standards,  and  consequently 
delete  Rtile  4612.  The  existing  Primary 
Market  Maker  Standards  rule  has  been 
suspended  since  implementation  of  the 
SEC's  Order  Handling  Rules  in  early 
1997.  In  the  event  that  Nasdaq  makes 
the  ciurent  Primary  Market  Maker 
Standard  rule — or  an  amended  rule — 
effective,  the  NASD  would  amend  its  ' 
nUes  accordingly.  Until  then,  the  NASD 
intends  to  have  a  short  sale  nde  that 
reflects  the  current  exemption  for 
registered  market  makers  engaged  in 
bona  fide  market  making  activity. 

Rule  5200    Trading  Halts:  Proposed 
Rule  5200  would  provide  NASD  with 
authority  to  halt  trading  otherwise  than 
on  an  exchange  in  securities  quoted 
(i.e.,  listed  securities)  through  the  ADF. 
The  rule  proposal  also  would  provide 
NASD  with  the  authority  to  halt  trading 
in  non-exchange-listed  foreign  securities 
that  trade  in  a  quotation  medium  other 
than  a  national  securities  exchange  or 
through  the  ADF. 

As  imder  ciurent  NASD  rules,  trading 
halts  require  NASD  members  to  cease 
effecting  trades  as  agent  or  principal, 
but  do  not  preclude  custamer-to- 
customer  trades.  For  ADF-eligible 
securities,  the  proposed  rule  would 
mandate  a  trade  halt  when  another 
market  halts  trading  in  a  security  for 
regulatory  reasons  and  would  give  the 
NASD  discretionary  authority  to  halt 
trading  when  another  market  halts 
trading  for  operational  reascms.  Any 
trading  halt  initiated  by  the  NASD 
would  become  effective  simultaneously 
with  notification  via  an  administrative 
message  sent  through  the  ADF  terminal 
or  interfoce.  Trading  similarly  woidd 
resume  after  an  adndnistrative  notice 
has  been  issued. 

Specifically,  the  proposed  rule  would 
require  that  the  NASD  halt  trading 
through  the  ADF  of  a  security  Listed  on 
a  national  securities  exchange  whenever 
a  market  eligible  to  trade  that  security 
imposes  a  trading  halt,  or  suspends  a 
listing,  for  one  of  the  following  reasons: 
(1)  To  permit  dissemination  of  material 
news;  (2)  to  obtain  information  frt)m  the 
issuer  related  to  material  news;  (3)  to 
obtain  information  related  to  an  issuer's 
abihty  to  meet  listing  qualifications;  or 
(4)  to  obtain  other  ii^rmation  that  is 
necessary  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  would  further  require  the  NASD 


to  halt  trading  through  the  ADF  in  an 
American  Depository  Receipt  ("ADR"), 
if  that  setmrity  is  listed  on  a  national 
securities  exchange  or  foreign  securities 
exchange,  and  one  of  those  exchanges, 
or  an  overseeing  regulatory  authority, 
halts  trading  in  the  security.  Finally,  the 
rule  would  require  the  NASD  to  halt 
trading  throu^  the  ADF  whenever  that 
system  is  unable  to  transmit  real-time 
quotation  or  trade  reporting  information 
to  the  applicable  SIP,  or  whenever  a 
market-wide  trading  halt  is  in  effect 
under  circuit  breaker  rules  of  a  primary 
exchange. 

Since  the  proposed  trading  halt  rules 
do  not  differentiate  between  Nasdaq  and 
other  exchange-listed  securities,  there 
no  longer  is  a  need  for  the  separate 
trading  halt  provisions  of  existing  Rule 
6430,  which  apply  only  to  those 
securities  eligible  for  trading  and 
reporting  to  the  Consolidated  Tape,  as 
described  in  Rule  6400.  Accordingly, 
Rule  6430  would  be  deleted  and  its 
provisions  would  be  absorbed  in  Rule 
5200,  including  the  obligation  of 
members  to  notify  the  NASD  whenever 
they  have  knowledge  of  information 
related  to  a  security  or  issuer  that  has 
not  been  adequately  disclosed  to  the 
public. 

The  rule  proposal  would  grant 
discretionary  authority  to  the  NASD  to 
halt  trading  otherwise  than  on  an 
exchange  by  its  members  through  the 
ADF  whenever  another  national 
sectuities  exchange  halts  trading  in  a 
security  for  operational  reasons,  defined 
as  an  order  imbalance  or  influx.  Similar 
discretionary  authority  wotild  extend  to 
circumstances  where  a  security  traded 
through  the  ADF  is  a  derivative  or 
component  of  a  security  that  has  been 
halted  by  a  national  securities  exchange. 
In  the  event  that  NASD  chooses  not  to 
halt  trading  imder  the  aforementioned 
discretionary  circumstances,  market 
participants  could  continue  to  trade 
through  the  ADF  and  would  be  required 
to  meet  all  applicable  trade  reporting 
requirements. 

With  respect  to  non-exchange-listed 
foreign  securities,  which  do  not  trade 
through  the  ADF  but  only  over-the- 
counter,  the  proposed  rule  allows  the 
NASD  to  impose  halts  for  over-the- 
counter  trading  in  conjimction  with 
regulatory  halts  imposed  by  foreign 
r^ulatory  authorities  because  of 
potential  fraudulent  conduct.  The 
proposal  would  not  give  the  NASD 
authority  to  impose  a  trading  and 
quotation  halt  if  the  foreign  regulatory 
hah  vras  imposed  solely  for  the 
dissemination  of  material  news,  a 
regulatory  filing  deficiency,  or 
operational  reasons.  Currendy.  the 
NASD  has  no  authority  to  impose 
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trading  and  quotation  halts  in  securities 
that  are  quoted  and  traded  in  other 
quotation  media,  such  as  the  National 
Quotation  Bureau's  Pink  Sheets.  This 
proposed  rule  would  grant  such 
authority  with  respect  to  foreign 
securities  in  circumstances  in  which  it 
is  necessary  to  protect  investors  and  the 
public  interest. 

Rule  461 9    Withdrawal  of  Quotations 
and  Passive  Market  Making:  The 
proposed  rule  change  eliminates  a 
condition  in  existing  Rule  4619(b)(3)  for 
a  market  maker  seeking  excused 
withdrawal  status  based  on  vacation. 
Under  the  current  rule,  excused 
withdrawal  status  may  only  be  granted 
to  a  market  maker  that  has  three  or 
fewer  Nasdaq  Level  3  terminals.  The 
proposal  does  not  replicate  that 
requirement  for  ADF  market  makers 
because  the  ADF  will  not  operate  as  a 
primary  market.  As  such,  the  absence  of 
a  market  maker  with  more  than  three 
ADF  terminals  would  not  have  a 
significant  impact  on  the  liquidity  in 
those  securities  in  which  it  makes  a 
market. 

Rules  4614  and  4624    Stabilizing 
Bids  and  Penalty  Bids:  The  proposed 
rule  change  would  delete  existing  Rules 
4614  and  4624  relating  to  stabiUzing 
and  penalty  bids.  These  rules  allow  a 
market  maker — ^usually  the  imderwriter 
of  a  securities  offering — to  enter  these 
special  bids  in  connection  with  a 
distribution  of  securities  imder  Rules 
101  and  104  of  SEC  Regulation  M.  The 
NASD  believes  such  activity  should 
occur  on  the  market  listing  the  issue  and 
.  thus  proposes  to  delete  these  rules. 
Obligations  When  Quoting  in  Multiple 
Market  Centers:  Existing  Rule  2320(g)(2) 
requires  members  that  display 
quotations  for  non-Nasdaq  securities  in 
two  or  more  quotation  mediums  to  post 
the  same  priced  quotations  in  each 
medium.  To  reflect  Nasdaq's  registration 
as  an  exchange,  the  proposed  rule 
change  would  amend  the  language  of 
that  provision  to  apply  to  "non- 
exchange-listed"  securities.  At  the  same 
time,  the  rule  proposal  would  add  a 
similar  obligation  for  members  that 
display  quotations  for  Nasdaq  and  CQS 
securities  in  two  or  more  market 
centers,  including  the  ADF.  The 
obligations  for  members  quoting  Nasdaq 
and  CQS  securities  are  found  in 
proposed  Rules  4613(e)(1)  and  6330(f), 
respectively.  Note  that  the  proposed 
rules  do  not  prohibit  displaying  • 
diffierent  size  quotations  in  two  or  more 
mediums  or  miaiket  centers,  provided 
that  the  price  displayed  is  the  same. 

Obligation  To  Have  Quotations  From 
Other  Market  Centers  in  Close 
Proximity:  Proposed  Rule  4613(e)(2) 
would  require  a  registered  NASD  market 


maker  to  have  in  close  proximity  to  tjie 
ADF  terminal  or  interface  at  which  it 
makes  a  market  in  a  Nasdaq  security,  a 
quotation  service  that  disseminates 
quotations  in  that  security  on  behalf  of 
national  securities  exchanges  and  other 
market  centers.  A  similar  rule.  Rule 
6330(c),  currently  exists  with  respect  to 
CQS  market  makers.  As  with  the  CQS 
rule,  it  is  the  NASD's  intention  for  the 
quotations  displayed  in  the  ADF 
terminals  or  internes  to  function  as  a 
verification  mechanism  whereby  ADF 
market  participants  can  monitor  their 
current  ADF  quotations  and  ensure  that 
the  NASD  is  timely  updating  and 
disseminating  their  quotations.  The 
NASD  would  not  disseminate  to  ADF 
market  participants  any  consolidated 
quotation  or  trade  data  in  a  security 
from  securities  exchanges  and  market 
centers.  To  ensure  that  ADF  participants 
have  the  data  necessary  to  make  sound 
order  routing  decisions  and  to  satisfy 
the  Vendor  Display  Rule,'^  the  NASD 
would  require  ADF  market  participants 
to  obtain  from  vendors  dynamic 
quotations  and  last-sale  information  on 
the  securities  they  trade  through  the 
ADF,  and  to  display  this  data  in  close 
proximity  to  the  ADF  data  displayed  on 
their  terminals — just  as  is  currently 
required  by  Nasdaq  of  CQS  market 
makers  in  Rule  6330(c).i« 

A  requirement  to  disseminate 
consolidated  quotation  and  trade  data 
from  securities  exchanges  and  other 
market  centers  would  result  in 
significantly  increased  costs  to  build  the 
^F  because  it  would  necessitate 
substantially  greater  capacity  and  would 
require  a  more  complex  technical  design 
of  the  ADF  terminals  and  user  interfaces 
to  allow  for  receipt  of  that  information. 

Rule  4620    Voluntary  Termination  of 
Registration:  The  proposal  contains  a   , 
new  provision  related  to  voluntary 
termination  as  an  NASD  market  maker. 
Proposed  Rule  4620  provides  that 
registration  as  a  market  maker  in  a 
security  is  voluntarily  terminated  where 
the  market  maker  (1)  withdraws  its 
quotations  from  the  ADF  and  does  not 
re-enter  quotations  in  the  security  for 
five  minutes  or  (2)  fails  to  re-enter 
quotations  within  30  minutes  of  the  end 
of  a  trading  halt.  In  either  circumstance, 
a  market  maker  would  be  prohibited 
from  re-registering  as  a  market  maker  in 
that  security  for  twenty  (20)  business 
days,  unless  the  market  maker  meets  the 
conditions  for  excused  withdrawal 
specified  in  Rule  4619. 


>■  See  Rule  llAcl-1  under  the  Act.  17  CFR 
240.1lAcl-l. 

loConcurrent  with  this  filing,  the  NASD  plans  to 
request  an  exemption  bom  the  Vendor  Display 
Rule,  as  Nasdaq  did  with  its  similar  CQS  rule. 


Rules  6350(a)  and  6520(e)  Obligations 
of  CQS  and  FFS  Market  Makers  Related 
to  Pre-Opening  Applications:  The 
proposed  rule  change  contains  new 
obligations  on  registered  CQS  and  ITS 
market  makers  that  participate  in  the 
pre-opening  application  process. 
Proposed  Rule  6350(a)  (CQS)  and  Rule 
6520(e)  (ITS)  would  provide  that  a 
registered  market  maker  that 
participates  in  the  pre-opening' 
application  process  and  does  not  enter 
and  maintain  two-sided  quotations  in   - 
the  security  on  that  same  trading  day 
may  not  re-register  to  participate  as  a 
market  maker  in  that  security  for  twenty 
(20)  business  days,  unless  the  market 
maker  is  granted  an  excused  withdrawal 
from  the  NASD. 

Rule  6500  Intermaiket  Trading 
System:  The  proposed  rule  change 
reflects  the  NASD's  anticipated 
participation  in  the  ITS  through  the 
ADF.  In  many  respects,  the  NASD 
anticipates  participating  in  ITS  in  a 
manner  similar  to  Nasdaq's  current 
participation  in  ITS.  However,  the  ITS 
rules  have  been  amended  in  the 
proposal  to  reflect  that  the  ADF  will  not 
use  Nasdaq's  Computer  Assisted 
Execution  System  ("CAES ')  to  effect 
ITS  trades.  As  such,  the  proposed  rule 
change  deletes  all  references  to  "CAES" 
in  the  ITS  rules  and  elsewhere.  In 
addition,  the  proposal  refers  to  market 
makers  and  ECNs  participating  in  ITS  as 
ITS/ ADF  market  makers. 

The  rule  proposal  would  renumber 
and  move  the  ITS  rules  to  the  6500 
Series.  Furthermore,  unlike  Nasdaq. 
NASD  market  participants  that  register 
to  enter  quotations  in  CQS  securities 
would  not  be  obligated  to  participate  in 
ITS.  Participation  in  ITS.  with  the 
associated  obligations  such  as 
compliance  with  the  trade-through  rule 
and  the  market  probing  requirement, 
would  be  completely  voluntary.  If  a 
market  participant  determines  to 
participate  in  ITS.  then  it  must  abide  by 
aU  rules  applicable  to  ITS.  including  the 
trade-through  rule  and  the  market 
probing  requirement.  Also,  the  NASD 
would  not  provide  an  intra-market  order 
routing  system  such  as  CAES. 
Accordingly,  market  participants  would 
be  responsible  under  Rule  4300  to 
establish  links  to  feciUtate  execution  of 
CQS  securities  in  the  intra-market  and. 
in  the  case  of  non-ITS  participants, 
direct  or  indirect  linkages  to  the 
exchanges. 

The  quote  access  requirements  of 
proposed  Rule  4300  would  not  extend 
to  intermarket  access  for  trading  Nasdaq 
securities.  Unlike  for  CQS  securities,  the 
Commission  has  not  mandated  an 
intermarket  linkage  like  ITS  for  Nasdaq 
securities.  Moreover,  intermarket 
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linkage  for  trading  Nasdaq  securities  is 
fundamentaUy  a  multilatOTal, 
intermarket  structural  issue. 
Accordingly ,  the  NASD  does  not  believe 
it  appropriate  for  the  NASD  to 
unilaterally  impose  such  an  intermarket 
linkage  obligation.  Rather,  the  NASD 
would  propose — as  is  the  case  today — 
that  members  o£  another  market  that 
desire  to  access  an  ADF  market 
parjidpant's  quotes  in  Nasdaq  securities 
establish  an  execution  arrangement  with 
that  ADF  market  participant  or, 
alternatively,  become  a  member  of  the 
NASD. 

Additionally,  the  proposed  rule 
change  would  add  the  option  of  a  30- 
second  commitment  to  trade  period  for 
ITS/ADF  Market  Makers.  This  option  is 
permitted  imder  an  ongoing  ITS  Plan 
pilot  program,  and  the  NASD  believes  it 
would  benefit  our  memb^  participants. 

Fees  and  Assessments:  The  proposed 
rule  change  does  not  include  any 
proposed  fees  or  assessments 
specifically  related  to  the  ADF.  Existing 
fees  and  assessments,  including  the 
gross  assessment  and  Section  8  fees, 
would  continue  to  apply  to  NASD 
members.  Any  specific  fees  or 
assessments  with  respect  to  the  ADF 
woidd  be  the  subject  of  a  future  nde 
filing. 

2.  Statutory  Basis  I 

The  NASD  believes  that  the  proposed 
rule  change  is  consistent  with  Section 
15A(b)(6)  of  the  Act,2o  which  requires  a 
national  securities  association  to  have 
rules  that  prevent  fraudulent  and 
manipulative  acts,  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  among 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  and 
focilitating  transactions  in  securities, 
remove  impediments  to  and  perfect  the 
mechanism  of  a  bee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  In  addition,  this  rule 
proposal  is  consistent  with  Section 
15A(b)(6)  because  it  does  not  permit 
unfair  discrimination  between 
customers,  issuers,  brokers,  or  dealers, 
fix  minimum  profits,  impose  any 
schedule  or  fix  rates  of  commissions, 
allowances,  discoimts,  or  other  fees  to 
be  charged  by  members,  or  regulate 
matters  not  related  to  the  purposes  of 
the  Act  or  the  administration  of  the 
Association. 

Moreover,  in  the  SuperMontage 
Order,2i  the  SEC  required  the  NASD  to 
create  a  facility  that  "permits  NASD 


members  to  comply  with  their 
obligations  under  Commission  and 
NASD  rules  (including  Exchange  Act 
Riile  11  Acl-1  (c)(5)  and  Regulation 
ATS)  without  participating  in  the 
Nasdaq  execution  facility.  The  facility 
will  identify  through  the  central 
processor  the  identity  of  the  NASD 
member  that  is  the  source  of  each 
quote,"  as  is  required  by  Exchange  Act 
Rule  llAcl-l(b)(l)(ii).22  Furthermore, 
the  Commission  stated  that  "[t]he 
facility  will  provide  a  market  neutral 
linkage  to  the  Nasdaq  and  other 
marketplaces,  but  not  an  execution 
service."  The  NASD  believes  that  the 
proposed  rule  change  fulfills  the 
obligations  specified  by  the  Commission 
in  the  SuperMontage  Order.  In 
particular,  the  NASD  believes  that  this 
proposal  woidd  provide  a  market 
neutral  linkage  by  requiring  market 
participants  to  link,  either  directly  or 
indirectly,  to  all  those  seeking  access  to 
the  market  participants'  quotations  as 
required  in  proposed  Rule  4300. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  beUeve  that  the 
proposed  rule  change,  as  amended,  will 
result  in  any  biu-den  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  piuposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  not  solicited  or 
received. 

m.  Date  of  EffectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

The  NASD  has  requested  that  the 
proposed  rule  change  become  effective 
upon  the  later  of  Commission  approval 
or  the  effectiveness  of  Nasdaq's 
Exchange  Registration.^^  The  NASD  has 


waived  the  requirement  that  the 
Commission  either  approve  the 
proposed  rule  change,  or  institute 
disapproval  proceedings,  within  thirty- 
five  days  of  publication  of  the  proposed 
rule  change  in  the  Federal  Register.  ^^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal,  as 
amended,  is  consistent  with  the  Act.  In 
particijdar,  the  Commission  solicits 
comment  on  whether  the  proposed  rules 
are  sufficient  to  meet  the  NASD's 
obUgations  imder  Sections  15A(b)(ll)  ^^ 
and  llA(c)(l)  ^e  of  the  Act  with  respect 
to  the  over-the-counter  market, 
including  providing  NASD  market 
makers  and  ECNs  with  the  ability  to 
comply  with  their  obligations  imder  the 
Commission's  Order  Handling  Rides 
and  Regulation  ATS.27 

In  addition,  in  Rule  4300  the  NASD 
proposes  certain  quote  and  order  access 
obligations.  The  Commission  requests 
comment  on  whether  this  rule  will 
provide  potential  users  with  adequate 
access  to  quotations  displayed  through 
the  ADF  and  will  allow  the  NASD  to 
effectively  enforce  its  access 
requirements.  In  particular,  the 
Commission  requests  comment  on  what 
it  means  to  make  indirect  electronic 
access  "readily  available"  {see  proposed 
Rule  4300(a)(2)). 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


»•  15  U.S.C  780r3(b)(6). 
"  Securities  Exchange  Act  Release  No.  43863 
(}an.  19.  2001),  66  FR  8020  (]an.  26,  2001). 


"17  CFR  240.11Acl-l(b)(l)(ii). 
^^The  proposed  eflective  date  is  based  upon 
NASD's  assumption  that  Nasdaq's  exchange 


registration  will  be  approved  before  SuperMontage 
launches.  If  that  turns  out  not  to  be  the  case,  the 
NASD  would  have  to  revisit  the  effective  date  of  the 
proposed  rule  change,  including  whether  the  rules 
related  to  the  ADF  should  become  efiective  at  a 
different  time  fiom  the  rules  resulting  from  Nasdaq 
separation. 

z«  See  Amendment  No.  1,  supra  note  3. 

»15U.S.C78o-3(b)(ll). 

2B 15  U.S.C  78k-l(cHl):  See  also  Section 
llA(c)(3KA)oftheAct. 

"  See  Exchange  Act  Release  No.  37619A 
(September  6, 1996),  61  FR  48290  (September  12, 
1996)  (Order  Handling  Rules);  Exchange  Act 
Release  No.  40760  (DM»mber  8. 1998),  63  FR  70844 
(December  22, 1998)  (Regulation  ATS). 
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the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-2001-90  and  should  be 
submitted  by  January  21,  2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.2^ 


Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  01-31481  Filed  12-21-^)1;  8:45  am) 
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DEPAFITMENT  OF  COMMERCE 
Bureau  of  Export  Administration 

15  CFR  Parts  743, 752, 772  and  774 
[Docliet  No.  011026261-1261-01] 
RIN0694-nAC44 

Implementation  of  ttw  Wasaenaar 
Arrangamant  List  of  Dual^Use  Items: 
Revisions  to  Categories  1, 2, 3, 4, 5, 6, 
7  and  9  of  ttw  Commerce  Control  List 
and  Revlaione  to  Reporting 
Re^uirementa 

AGENCY:  Bureau  of  Export 
Administration,  Commerce 
ACTION:  Final  rule.  I 

summary;  The  Bureau  of  Export 
Administration  (BXA)  maintains  the 
Commerce  Control  List  (CCL),  which 
identifies  items  subject  to  Department  of 
Commerce  export  controls.  This  final 
rule  revises  certain  entries  controlled  for 
national  security  reasons  in  Categories 
1,  2,  3, 4,  5  Part  I  (telecommunications), 
6,  7  and  9  to  conform  with  changes  in 
the  List  of  Dual-Use  Goods  and 
Technologies  maintained  and  agreed  to 
by  governments  participating  in  the 
Wassenaar  Arrangement  on  Export 
Controls  for  Conventional  Arms  and 
Dual-Use  Goods  and  Technologies 
(Wassenaar  Arrangement).  The 
Wassenaar  Arrangement  controls 
strategic  items  with  the  objective  of 
improving  regional  and  international 
security  and  stability. 

The  purpose  of  this  final  rule  is  to 
make  the  necessary  changes  to  the 
Commerce  Control  List  to  implement 
revisions  to  the  Wassenaar  List  that 
were  agreed  upon  in  the  December  1 , 
2000  meeting  and  to  make  necessary 
revisions  to  reporting  requirements.  The 
majority  of  the  changes  that  affected 
Category  4  items  will  be  published  in  a 
separate  rule. 

DATES:  This  rule  is  effective  January  3, 
2002. 

FOR  FURTHER  MFORMATICN  CONTACT: 
Tanya  Hodge  Mottley  in  the  Office  of 
Strategic  Trade  and  Foreign  Policy 
Controls,  Bureau  of  Export 
Administration,  U.S.  EJepartment  of 
Commerce  at  (202)  482-1837. 
SUPPLEMENTARY  information: 

Background 

In  July  1996,  the  United  States  and 
thirty-two  other  coimtries  gave  final 
approval  to  the  establishment  of  a  new 
multilateral  export  control  arrangement, 
called  the  Wassenaar  Arrangement  on 
Export  Controls  for  Conventional  Arms 
and  Dual-Use  Goods  and  Technologies 
(Wai^senaar  Arrangement).  The 


Wassenaar  Arrangement  contributes  to 
regional  and  international  security  and 
stability  by  promoting  transparency  and 
greater  responsibility  in  transfers  of 
conventional  arms  and  dual-use  goods 
and  technologies,  thus  preventing 
destabilizing  accumulations  of  such 
items.  Participating  states  have 
committed  to  exchange  information  on 
exports  of  dual-use  goods  and 
technologies  to  non-participating  states 
for  the  piuposes  of  enhancing 
transparency  and  assisting  in 
developing  common  imderstandings  of 
the  risks  associated  with  the  transfers  of 
these  items. 

This  final  rule  revises  a  niunber  of 
national  secimty  controlled  entries  on 
the  Commerce  Control  List  (CCL)  to 
conform  with  December  1,  2000 
revisions  to  the  Wassenaar  List  of  Dual- 
Use  Goods  and  Technologies.  This  rule 
also  revises  language  to  provide  a 
complete  or  more  accurate  description 
of  controls.  A  detailed  description  of  the 
revisions  to  the  CCL  is  provided  below. 

Specifically,  this  rule  makes  the 
following  amendments  to  the  Commerce 
Control  List: 

Category  1 — Materials,  Chemicak, 
Microorganisms,  and  Toxins 

1A002— amended  by: 

(1)  Moving  the  exception  contained  in 
the  NS  control  language  for  finished  or 
semifinished  items  specially  designed 
for  civilian  applications  to  two  separate 
notes  under  paragraphs  a.  and  b.  of  this 
entry.  This  revision  clarifies  that  (his 
entry  does  not  control  finished  or 
semifinished  items  specially  designed 
for  purely  civilian  applications,  as 
follows:  sporting  goods,  automotive 
industry,  machine  tool  industry,  and 
medical  applications;  and 

(2)  Correcting  a  typographical  error  in 
note  2  of  the  Related  Controls  paragraph 
of  this  entry. 

1B002— amended  by: 

(1)  Clarifying  that  the  equipment 
described  by  this  entry  is  used  for 
producing  the  highest  performance 
ductile  metal  alloys  in  the  entry 
heading;  and 

(2)  Replacing  the  reference  to 
controlled  materials  with  a  reference  to 
the  critical  processes  listed  in 
1C002.C.2.  in  the  entry  heading. 

1C002— amended  by: 

(1)  Reformatting  the  entry  to  specify 
the  types  of  materials  controlled 
(material  in  solid  forms  and  powders/ 
particulates  suitable  for  making  them). 
Specifically,  each  subparagraph  has 
been  revised  to  identify  the  main  classes 
of  controlled  material,  as  follows: 

(i)  lC002.a  for  aluminides; 

(ii)  lC002.b  for  alloys  made  by 
powder  metallurgy  techniques; 


(iii)  1C002.C  for  alloy  powders 
suitable  for  re-melting  to  make 
controlled  alloys;  and 

(iv)  lC002.d  for  material  that  has  been 
refined  to  the  correct  composition  for 
controlled  alloys,  which  needs  only  to 
be  mechanically  reduced  to  powder  in 
order  to  be  suitable  for  re-melting  to 
make  controlled  alloys;  and 

(2)  Moving  the  Technical  Notes  that 
were  after  a.2.e  to  the  beginning  of  the 
List  of  Items  Controlled  for  this  entry. 

1C007 — amended  by: 

(1)  Clarifying  that  ceramic-ceramic 
"composite"  materials  are  controlled 
when  made  from  the  listed  "materials" 
instead  of  "systems"  in  paragraph  (c); 

(2)  Clarifies  that  all  the  parameters  in 
paragraph  (c)  must  be  met  for  the  item 
to  be  subject  to  control;  and 

(3)  Reformatting  paragraph  (c)  to  be 
consistent  with  the  Wassenaar 
Information  System. 

Category  2 — Material  Processing 

2A001 — amended  by  revising  the 
tolerance  standards  for  ball  bearings  and 
solid  roller  bearings  described  in 
2A001.a  and  2A002.b.  These  tolerance 
standards  are  revised  to  add  greater 
precision.  Specifically,  in  2A001.a,  the 
following  standards  "ABEC  7,  ABEC  7P, 
ABEC  7T  or  ISO  Standard  Class  4,  or 
national  equivalents,  or  better"  are 
revised  to  read  "ISO  Tolerance  Class  4 
(or  ANSI/ABMA  Std  20  Tolerance  Class 
ABEC-7  or  RBEC-7,  or  other  national 
equivalents),  or  better".  In  2A001.b,  the 
following  standards  "ABEC  9,  ABEC  9P 
or  ISO  Standard  Class  2,  or  national 
equivalents"  are  revised  to  read  "ISO 
492  Tolerance  Class  2  (or  ANSI/ABMA 
Std  20  Tolerance  Class  ABEC-9  or 
RBEC-9,  or  other  national  equivalents), 
or  better". 

Technical  Notes  to  Category  2  B — 
amended  by:     . 

(1)  Redesignating  technical  notes  2 
through  5  as  technical  notes  3  though  6; 
and 

(2)  Adding  a  new  technical  note  2  to 
clarify  the  meaning  of  the  term 
"contouring  control". 

2B001— amended  by: 

(1)  Adding  two  notes  to  decontrol 
special  purpose  machine  tools  that 
produce  certain  type  parts.  Specifically, 
Note  1  specifies  that  2B001  does  not 
control  special  piupose  machine  tools 
limited  to  the  manufactiu«  of  gears. 
Note  2  specifies  that  2B001  does  not 
control  special  purpose  machine  tools 
limited  to  the  manufacture  of  crank 
shafts  or  cam  shafts,  tools  or  cutters, 
extruder  worms,  or  engraving  or  facetted 
jewelry  parts; 

(2)  Adding  a  new  national  security 
control  for  fly  cutting  machine  tools,  as 
described  by  2B001.b<4.  This  new 
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control  introduces  new  parameters  for 
the  control  of  fly  cutting  machines,  such 
as  a  spindle  run-out  and  angular 
deviation  of  slide  movement 
(2B001.b.4);  and 

(3)  Adding  clarifying  text  to  paragraph 
(e),  machine  tools  for  removing  metals, 
ceramics  or  "composites",  to  be 
consistent  with  the  Wassenaar 
Information  System. 

2B008 — amended  by: 

(1)  Removing  the  reference  to  the  term 
"inserts"  in  the  entry  heading.  The  term 
"inserts"  has  been  removed  because  no 
inserts  are  contained  in  the  List  of  Items 
Controlled; 

(2)  Replacing  the  phrase  "for 
equipment  controlled  by  2B006  or 
2B007"  with  the  phrase  "dimensional 
inspection  or  measuring  systems  and 
equipment"  in  the  entry  heading.  The 
phrase  referencing  equipment 
controlled  by  2B007  has  been  removed 
because  the  items  listed  in  2B008  are 
not  key  elements  of  robots  controlled  by 
2B007;  and 

■  (3)  Replacing  the  reference  to  2B006 
with  the  phrase  "dimensional 
inspection  or  measuring  systems  and 
equipment"  in  the  entry  heading,  in 
order  to  reduce  the  number  of 
uimecessarj'  cross-references  to  other 
entries. 

2D002 — amended  by  removing 
controls  for  "real-time  processing"  of 
data  to  modify  tool  path,  feed  rate  and 
spindle  data,  diuing  machining 
operation,  by  deleting  2D002.b.  No  such 
software  currently  is  available.  The 
parameters  set  forth  in  2D002.a  have 
been  included  in  the  entry  heading  and 
the  List  of  Items  Controlled  has  been 
removed. 

2E003 — Materials  Processing  Table  for 
Deposition  Techniques — Notes — 
amended  by  revising  Note  17  to  the 
Table  by  removing  the  exclusion  from 
control  for  technology  specially 
designed  to  deposit  diamond  like 
carbon  on  polycarbonate  eyeglasses, 
bakery  equipment  and  high  quality 
lenses  designed  for  cameras  or 
telescopes. 

Category  3 — ^Electronics 

3A001-^amended  by  revising  the 
following  subparagraphs: 

3A001  .a.3.c — amended  by  clarifying 
that  the  control  for  this  subparagraph 
applies  oidy  to  the  capability  of 
processors  direcUy  intercoimected  with 
each  other  and  by  relaxing  controls  on 
the  external  intercoimect  transfer  rate 
fit)m  2.5  Mbytes/s  to  150  Mbyte/s. 

3A001.a.5.a.l — amended  by  relaxing 
controls  for  analog-to-digital  converters 
by  lowering  the  conversion  time  from  10 
ns  to  5  ns. 

3A001.a.l0— amended  by: 


(1)  Relaxing  controls  for  custom 
integrated  circuits  by  increasing  the 
control  threshold  on  the  niunber  of 
terminals  from  208  to  1,000 
(SAOOl.a.lO.a);  and 

(2)  Decreasing  the  control  threshold 
for  basic  gate  propagation  delay  time 
from  0.35  ns  to  0.1  ns  (3A001.a.l0.b). 

3A001.a.l2 — amended  by: 

(1)  Modifying  the  subparagraph  to 
reflect  advancements  in  Fast  Fourier 
Transform  (FFT)  processors.  The 
formula  for  determining  the  control 
parameters  for  FFT  processors  has  been 
modified.  This  modification  relaxes 
controls  over  the  execution  time  from  1 
millisecond  to  500  microseconds  for  a 
1024  point  complex  FFT;  and 

(2)  Deleting  the  control  parameter  for 
butterfly  throughput,  because  it  is  a 
software  algorithm  and  does  not 
describe  performance  levels  of  cxurently 
produced  FFT  processors. 

3A001.b.l,  b.2  and  b.8— amended  by 
revising  the  decontrol  notes  in  these 
subparagraphs  to  clarify  that  bands 
within  the  frequency  range  between  0  to 
31  GHz  are  not  subject  to  national 
security  controls. 

3A001.b.l.a.l — amended  by  revising 
the  phrase  "higher  than  31  GHz"  to  read 
"exceeding  31  GHz". 

3A001.b.l.a.3 — amended  by  replacing 
the  term  "instantaneous  bandwidth" 
with  "fractional  bandwidth".  The  term 
"fractional  bandwidth"  more  accurately 
reflects  the  appropriate  control  for  this 
entry. 

3A001.b.2 — amended  by: 

(1)  Adding  the  phrase  "having  one  or 
more  active  elements"  to  further  define 
the  control  of  microwave  integrated 
circuits  and  modules  (3A001.b.2.a);  and 

(2)  Adding  a  new  decontrol  note  for 
certain  satellite  broadcast  equipment. 

3A002.b — amended  by  revising  the 
phrase  "assemblies"  to  read  "electronic 
assemblies",  to  be  consistent  with  the 
Wassenaar  Arrangement. 

3A002.C.2 — amended  by: 

(1)  Modifying  controls  tor  dynamic 
signal  analyzers  by  increasing  the 
control  parameter  for  real-time 
bandwidth  bom  25.6  kHz  to  500  kHz; 
and 

(2)  Moving  the  text  of  the  technical 
note  under  paragraph  c.  (Constant 
percentage  bandwidth  filters  are  also 
known  as  octave  or  fractional  octave 
filters)  to  the  "Related  Definitions" 
paragraph  for  the  entry. 

3A991 — ainended  by: 

(1)  Adding  a  new  parameter  in 
paragraph  (a)  related  to  external 
intercoimection  for  "Microprocessor 
microcircuits",  "microcomputer 
microcircuits",  and  microcontroller 
microcircuits; 

(2)  Adding  a  new  paragraph  (c)  to 
include  analog-to-digital  converters 


having  a  resolution  of  8  bit  or  more,  but 
less  than  12  bit,  with  a  total  conversion 
time  of  less  than  10  ns; 

(3)  Adding  a  new  paragraph  (e)  to 
include  Fast  Foiuier  Transform  (FFT) 
processors  having  a  rated  execution 
time  for  a  1,024  point  complex  FFT  of 
less  than  1  ms;  and 

(4)  Redesignating  paragraph  (c)  as 
paragraph  (d),  and  paragraphs  (d) 
through  (1)  as  paragraphs  (f)  through  (n). 

3B002 — amended  by: 

(1)  Adding  to  the  heading  the  phrase 
"as  follows  (see  List  of  Items 
Contit)lled)"; 

(2)  Modifying  the  note  to  3B002.b  to 
clarify  that  equipment  to  test  memories 
are  not  controlled  by  3B002.b;  and 

(3)  Revising  the  phrase  "assemblies" 
to  read  "electronic  assemblies"  to  be 
consistent  with  the  Wassenaar 
Arrangement. 

3B991 — amended  by  revising  the 
phrase  "assemblies"  to  read  "electronic 
assemblies"  in  paragraph  3B991.b. 

3B992 — amended  by  revising  the 
phrase  "assemblies"  to  read  "electronic 
assemblies"  in  paragraphs  3B992.b, 
3B992.b.4.b,  and  in  Note  1  to 
3B992.b.4.b. 

3C001 — amended  by: 

(1)  Adding  silicon  carbide  to  the  list 
of  controlled  hetero-epitaxtial  materials. 
Like  silicon  and  germanium,  silicon 
carbide  is  a  Group  IV  material  capable 
of  producing  strategic  items  (3C001.c); 
and 

(2)  Adding  a  note  to  clarify  that 
equipment  or  material  whose 
fimctionality  has  been  unalterably 
disabled  are  not  controlled  by  3C001. 

3D003 — amended  by  modifying  the 
control  language  to  clarify  the  intent  of 
computer-aided-design  (CAD)  software 
controls  in  order  to  remove  any 
ambiguities  in  interpretation  whether 
CAD  software  supplied  without  design 
rule  libraries  are  subject  to  control 
under  3D003.  Exports  of  CAD  software 
with  or  without  design  rule  libraries  are 
both  subject  to  national  seciuity 
controls. 

3E001 — amended  by  moving  the 
Notes  in  the  Related  Controls  paragraph 
to  the  List  of  Items  Controlled  to  be 
consistent  with  the  Wassenaar  List. 

3E002  and  3E003 — amended  by: 

(1)  Redesignating  3E002.a  through 
3E002.f  as  new  ECCN  3E003; 

(2)  In  the  new  ECCN  3E003. 
expanding  eligibility  under  License 
Exception  TSR  to  include  silicon-on- 
insulator  (SOI)  technology  as  described 
in  the  new  3E003.e; 

(3)  Adding  a  Note  to  describe  what 
3E002  does  not  control  to  the  List  of 
Items  Controlled  in  3E002;  and 

(4)  Redesignating  3E002.g  as  new 
ECCN  3E002. 
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Categoiy  4 — Computers    ! 

40003 — amended  by  removing 
national  security  controls  for  expert 
system  software  as  described  by 
4D003.b.  I 

Category  5 — ^Telecommunications,  Part 
I 

5D001 — amended  by  removing 
national  security  controls  for  software 
which  provides  the  capabiUty  of 
recovering  "source  code"  of 
telecommunications  "software" 
controlled  by  5D001  (SDGOl.c). 

5E001 — amended  by  adding  a 
decontrol  note  to  5E001.c.4.b  specifying 
that  this  entry  does  not  control 
"technology"  for  the  "development"  or 
"production"  of  equipment  designed  or 
modified  for  operation  in  any  frequency 
band  which  is  "allocated  by  the  ITU" 
for  radio-communications  services,  but 
not  for  radio-determination. 

Category  6— Sensors  and  Lasers 

6A003 — amended  by:    I 

(1)  Revising  the  controls  on 
instrumentation  cameras  specified  in 
6Ab03.a  to  include  specially  designed 
components  therefor  and  by  revising  the 
note  to  6A003.a  to  replace  the  term 
"electronic  assemblies"  with  "plug- 
ins".  This  change  is  necessary  to  make 
the  controls  for  instrumental  cameras 
more  complete,  as  plug-in  modules  are 
specially  designed  components  of 
controlled  cameras.  Complementing  this 
revision  to  6A003.a,  a  new 
subparagraph  6A003.a.6  has  been  added 
to  describe  the  control  parameters  for 
"plug-ins".  In  addition.  License 
Exception  LVS  has  been  modified  to 
exclude  the  new  control  for  6A003.a.6 
"plug-ins"  from  eligibifity;  and 

(2)  Adding  a  new  technical  note  to 
6A003.b.l  to  clarify  that  digital  video 
cameras  should  be  evaluated  by  the 
maximum  number  of  "active  pixels" 
used  for  capturing  moving  images. 

6A005 — amended  by: 

(1)  Removing  the  phrase  "or  CW" 
from  the  control  parameter  for  excimer 
lasers  and  metal  vapor  lasers,  as 
described  in  6A005.a.l  and  6A005.a.2. 
The  deletion  of  the  term  "CW"  from 
these  subparagraphs  more  accurately 
describes  the  technical  nature  of 
control,  as  both  excimer  and  metal 
vapor  lasers  are  not  physically  capable 
of  working  the  CW  mode; 

(2)  Revising  the  control  text.for  ' 
semiconductor  lasers  described  by 
6A005.b.  Previously  in  6A005.b.2, 
individual  multiple-transverse  mode 
semiconductor  lasers  and  individual 
arrays  of  individual  semiconductor 
lasers  were  controlled  using  the  same 
threshold.  However^  since  the  output 


power  of  an  array  of  semiconductor 
laser  is  greater  than  that  of  an  individual 
semiconductor  lasers  it  should  be 
subject  to  a  different  control  threshold. 
Therefore,  a  new  subparagraph 
6A005.b.3  has  been  added  describing 
the  control  threshold  for  individual 
arrays  of  individual  semiconductor 
lasers. 

6A995 — amended  by  correcting  an 
abbreviation  for  a  parameter  for 
semiconductor  lasers  in  b.l.a  by 
revising  "MW"  to  read  "mW*. 

6C002 — amended  by  revising  6C002.b 
to  adopt  the  term  "percent  by  mole 
fraction"  rather  than  the  term  "percent 
by  weight"  for  the  control  of  zinc  in 
cadmium  zinc  telluride  (Cd2^Te) 
substrates.  The  previous  control 
language  in  6C002.b  incorrectly  referred 
to  the  zinc  percentage  by  weight.  The 
formula  for  CdZnTe  is  an  atomic 
formula  which  specifies  the  nmnber  of 
atoms  of  each  constituent.  Therefore, 
specifying  the  zinc  percentage  in  terms 
of  mole  fraction  percentage  correctly 
relates  the  concentration  of  zinc  to  die 
concentration  of  cadmium  in  CdZnTe. 
In  addition,  a  technical  note  is  added  to 
paragraph  6C002.b  to  define  "mole 
fraction".  Also,  in  6CD02.b  text  is  added 
to  clarify  that  Single  crystals  includes 
epitaxial  wafers. 

6C992 — amended  by  revising  the 
heading  to  adopt  the  term  "percent  by 
mole  firaction"  rather  than  the  term 
"percent  by  weight"  and  adding  the 
definition  of  "mole  fraction"  to  the 
Related  Definitions  paragraph,  to 
conform  with  changes  to  ECCN  6C002. 

Category  7 — ^Avionics 

7A001 — amended  by: 

(1)  Revising  the  entry  heading  to  limit 
control  of  this  entry  to  certain  linear 
accelerometers,  rather  than  a  broad 
category  of  accelerometers;  and 

(2)  Adding  a  reference  specifying  that 
angular  or  rotational  accelerometers  are 
controlled  imder  7A002  in  the  Related 
Controls  section. 

7A0O2 — amended  by: 

(1)  Revising  the  entry  heading  to 
control  certain  angular  or  rotational 
accelerometers.  Previously, 
accelerometers  were  controlled  under 
7A001;  and 

(2)  Adding  a  reference  specifying  that 
linear  accelerometers  are  controlled 
under  7A001  to  the  Related  Controls 
section. 

Category  9 — ^Propulsion  Systems,  Space 
Vehicles  and  Related  Equipment 

9B001— amended  by: 

(1)  Revising  the  entry  heading  to 
remove  the  phrase  "or  measuring".  In 
1999,  the  subparagraph  that  specifically 


referenced  measiuing  eqwpment  was 
deleted;  and 

(2)  Removing  the  corresponding 
reference  in  the  entry  heading. 

9E003 — amended  by: 

(1)  Removing  the  control  for 
"overhaul"  tedmology  for  gas  turbine 
engine  components  or  systems 
described  in  9E003.a;  and 

(2)  Revising  the  phrase  "of  the 
following  commercial  aircraft  engines, 
components  or  systems"  to  read  "of  any 
of  the  following  gas  turbine  engine 
components  or  systems"  to  more 
accurately  describe  the  controls  of 
paragraph  a. 

Reformatting  and  conforming 
revisions  to  the  structure  of  the  entries 
on  the  CCL  This  final  rule  makes  a 
number  of  reformatting  revisions  to  the 
CCL  in  order  to  conform  certain  entries 
and  subparagraphs  to  the  new 
Wassenaar  Automated  Information 
System  (WAIS).  These  conforming 
revisions  do  not  affect  or  change  the 
scope  of  control,  but  merely  provide 
standard  consistency  in  structiue  within 
the  CCL.  Specific  revisions  on  the  CCL 
include:  ECCNs  2B001.b.l,  2B001.C.1, 
2B001.e,  2B001.e.l,  9E003.d  and 
9E003.e. 

Items  placed  imder  control  by  this 
rule  will  be  subject  to  both  national 
security  (NS)  and  antiterrorism  (AT) 
controls.  These  actions  are  taken  in 
consultation  with  the  Departments  of 
State  and  Defense  and  pursuant  to 
agreements  reached  in  the  Wassenaar 
Arrangement. 

All  items  removed  from  national 
security  (NS)  controls  as  a  result  of 
changes  to  the  Wassenaar  List  of  Dual- 
Use  Goods  and  Technologies  will 
continue  to  be  controlled  for 
antiterrorism  (AT)  reasons. 

This  final  rule  also  revises  the 
reporting  and  recordkeeping  provisions 
of  the  Wassenaar  Arrangement  in 
§  743.1  by  requiring  reports  for  exports 
of  sensitive  list  items  made  under  the 
Special  Comprehensive  License 
Procedure.  Conforming  revisions  are 
also  made  to  the  recordkeeping 
provisions  in  §  752.12.  Extending 
Wassenaar  Arrangement  reporting 
requirements  to  the  Special 
Comprehensive  Licensing  Procedure  is 
necessary  in  order  for  the  U.S.  to  fulfill 
its  obligations  in  complying  with  the 
objectives  of  the  regime. 

This  final  rule  also  amends  part  772 
by  adding  two  new  definitions  to 
§  772.1,  they  are  "Allocated  by  the  ITU" 
and  "Fractional  bandwidth."  These 
definitions  are  added  pursuant  to 
agreemraits  reached  in  the  Wassenaar 
Arrangement. 

Althou^  the  Export  Administration 
Act  expired  on  August  20,  2001,  the 
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President,  through  Executive  Order 
13222  of  August  17,  2001  (66  Fed.  Reg. 
44025  (August  22,  2001)),  has  continued 
the  Export  Administration  Regulations 
in  effect  under  the  International 
Emergency  Economic  Powers  Act 

Saving  Clause 

Shipments  of  items  removed  from 
eligibility  for  export  or  reexport  without 
a  license,  under  a  particular  License 
Exception  authorization  or  the 
designator  NLR,  as  a  result  of  this 
regulatory  action,  may  continue  to  be 
exported  or  reexported  under  that 
License  Exception  authorization  or 
designator  imtil  February  4,  2002.  In 
addition,  this  rule  revises  the 
numbering  and  structure  of  certain 
entries  on  the  Commerce  Control  List. 
For  items  imder  such  entries  and  for 
April  3,  2002,  BXA  will  accept  license 
applications  for  items  described  either 
by  the  entries  in  effect  inunediately 
before  January  3,  2002  or  the  entries 
described  in  this  rule. 

Rulemaking  Requirements 

1.  This  final  rule  has  been  determined 
to  be  not  significant  for  purposes  of  E.O. 
12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information,  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
ciurently  valid  0MB  Control  Number. 
This  rule  involves  collections  of 
information  subject  to  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.)  These  collections  has  been 
approved  by  the  Office  of  Management 
and  Budget  imder  control  numbers 
0694-0106,  "Reporting  and 
Recordkeeping  Requirements  under  the 
Wassenaar  Arrangement,"  which  carries 
a  burden  hour  estimate  of  5  minutes  to 
record  the  information  for  each  export 
and  1  minute  to  submit  the  report  twice 
a  year  to  BXA;  and  0694-0088,  "Multi- 
purpose Application,"  which  carries  a 
burden  hour  estimate  of  40  minutes  to 
prepare  and  submit  electronically  and 
45  minutes  to  submit  manually  on  form 
BXA-748P.  Send  comments  regarding 
these  bm-den  estimates  or  any  other 
aspect  of  these  collections  of 
information,  including  suggestions  for 
reducing  the  burden,  to  OMB  Desk 
Officer,  New  Executive  Office  Building, 
Washington.  DC  20503;  and  to  the 
Regulatory  Policy  Division,  Bureau  of 
Export  Administration,  Department  of 
Commerce,  P.O.  Box  273,  Washington, 
DC  20044 


3.  This  rule  does  not  contain  policies 
with  Federalism  implications  as  this 
term  is  defined  in  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportunity  for  public 
participation,  and  a  delay  in  effective 
date,,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportunity  for  public  comment  be 
given  for  this  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportimity  for  public  comment  are  not 
required  to  be  given  for  this  rule  under 
5  U.S.C.  or  by  any  other  law,  the 
analjrtical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

Listof  Sul^ects 

15  CFR  Parts  743  and  752 

Administrative  practice  and 
procedure,  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  772 

Exports,  Foreign  trade. 

15C¥RPart774 

Exports,  Foreign  Trade,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  parts  743,  752,  772  and 
774  of  the  Export  Administration 
Regulations  (15  CFR  parts  730  through 
799)  are  amended  as  follows: 

1.  The  authority  citation  for  part  743 
is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  ef  seq; 
Pub.L.  106-508;  50  U.S.C.  1701  ef  seq;  E.O. 
13206,  66  FR  18397.  April  9,  2001. 

2.  The  authority  citation  for  parts  752 
and  772  are  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  ei  seq.',  50 
U.S.C.  1701  et  seq.;  E.O.  13020,  61  FR  54079, 
3  CFR,  1996  Comp.  p.  219;  E.O.  13222.  66  FR 
44025,  August  22,  2001. 

3.  The  authority  citation  for  part  774 
continues  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c,  22  U.S.C.  3201  et  seq.,  22  U.S.C.  6004; 
30  U.S.C.  185(s),  185(u);  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  E.O.  13026,  61  FR 
58767,  3  CFR,  1996  Comp.,  p.  228;  E.O. 
13222.  66  FR  44025,  August  22,  2001. 

PART  743— [AMENDED] 

4.  Section  743.1  is  amended  by 
adding  a  note  immediately  following 


paragraph  (a)  and  by  revising  paragraph 

(b)  to  read  as  follows: 

§743.1    Wassenaar  Airanganwnt 

(a)*  *  * 

Note  to  paragraph  (a)  of  this  section:  For 

purposes  of  part  743,  the  term  "you"  has  the 
same  meaning  as  the  term  "exporter",  as 
defined  in  part  772  of  the  EAR. 

(b)  Requirements.  You  must  submit 
two  (2)  copies  of  each  report  required 
imder  the  provisions  of  tiiis  section  and 
maintain  accurate  supporting  records 
(see  §  762.2(b)  of  the  EAR)  for  all 
exports  of  items  specified  in  paragraph 

(c)  of  this  section  for  the  following: 

(1)  Exports  authorized  under  License 
Exceptions  GBS.  CIV.  TSR.  LVS.  CTP 
and  GOV  [see  part  740  of  the  EAR).  Note 
that  exports  of  technology  and  source 
code  under  License  Exception  TSR  to 
foreign  nationals  located  in  the  U.S. 
should  not  be  reported;  and 

(2)  Exports  authorized  under  the 
Special  Comprehensive  License 
procedure  (see  part  752  of  the  EAR). 


PART  752— {AMENDED] 

5.  Section  752.12  is  amended  by 
redesignating  paragraph  (b)  as  paragraph 
(c)  and  by  adding  a  new  paragraph  (b) 
to  read  as  follows: 

.  §  752.1 2    Recordkeeping  requirements. 

***** 

(b)  SCL  holder.  The  SCL  holder  is 
responsible  for  complying  with  the 
special  reporting  requirements  for 
exports  of  certain  commodities,  software 
and  technology  under  the  Wassenaar 
Arrangement  as  described  in  §  743.1  of 
the  EAR. 


PART  772— {AMENDED] 

6.  Part  772  is  amended  by  adding  a 
new  definition  "Allocated  by  the  ITU" 
and  a  new  definition  "Fractional 
bandwidth"  in  alphabetical  order  to 
§  772.1,  to  read  as  follows: 

S772.1    Definitions  of  temts  as  used  in  the 
Export  Administration  Reguiations  (EAR). 

***** 

"Allocated  by  the  ITU".  (Cat  3  and  Cat 
5  part  1) — The  allocation  of  fi^uency 
bands  according  to  the  ITU  Radio 
Regulations  (Edition  1998)  for  primary, 
permitted  and  secondary  services. 

N.B.  Additional  and  alternative 
allocations  are  not  included. 
***** 

"Fractional  bandwidth".  (Cat  3)— The 
"instantaneous  bandwidth"  divided  by 
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the  c«iter  frequency,  expressed  as  a 
percentage. 


PART  774— [AMENDEDI 


7.  In  Supplement  No.  1  to  part  774 
(the  Conunerce  Control  List),  Category 
1 — Materials,  Chemicals, 
Microorganisms,  and  Toxins,  Export 
Control  Classification  Nui^bers  (ECCNs) 
are  amended:  I 

a.  By  revising  the  License 
Requirements  section  and  the  List  of 
Items  Controlled  section  for  ECCNs 
1A002  and  1C002: 

b.  By  revising  the  entry  heading  for 
ECCN  1B002;  and 

c.  By  revising  the  List  of  Items 
Controlled  section  for  ECCN  1C007,  to 
read  as  follows: 

1A002    "Comporite"  Structures  or 
Laminates,  Having  Any  of  the 
Following  (See  List  of  Itrans  Controlled) 

License  Requirements 

Reason  for  Control:  NS,  NP,  AT. 


ControHs) 


NS  applies  to  entire  entry  ... 

NP  applies  to  1A002.b.1  In 
ttte  fonn  of  tubes  witt)  an 
Inside  diantetef  between 
75  mm  and  400  mm. 

1  AT  applies  to  entire  entry 


Country  chart 


NS  Column  2. 
NP  Column  1. 


AT  Column  1 . 


License  Requirement  Notes:  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  exports  under  License 
Exceptions. 


List  of  Items  Qmtrolled 

Unit:  Kilograms. 

Related  Controls:  (1)  See  also  1A202, 
9A010,  and  9A110.  (2)  Composite 
structures  that  are  specially  designed  for 
missile  application  (including  specially 
designed  subsystems  and  components) 
are  controlled  by  9A110. 

Related  Definitions:  N/A. 

Items: 

a.  An  organic  "matrix"  and  made 
from  materials  controlled  by  iCOlO.c, 
iCOlO.d  or  iCOlO.e;  or 

Note:  lA002.a  does  not  control  finished  or 
semifinished  items  specially  designed  for 
purely  civilian  applications  as  follows: 

a.  Sporting  goods; 

b.  Automotive  industry; 

c.  Machine  tool  indusUy;  and 

d.  Medical  applications. 

b.  A  metal  or  carbon  "matrix"  and 
made  from: 

b.l.  Carbon  "fibrous  or  filamentary 
materials"  with: 

b.l. a.  A  "specific  modulus"  exceeding 
10.15  X  10"  m;  and 


b.l.b.  A  "specific  tensile  strength" 
exceeding  17.7  x  10*  m;  or 

b.2.  Materials  controlled  by  iCOlO.c. 

Note:  lA002.b  does  not  control  finisbed  or 
semifinished  items  specially. designed  for 
purely  civilian  applications  as  follows: 

a.  Sporting  goods; 

b.  Automotive  industry; 

c.  Machine  tool  industry;  and 

d.  Medical  applications. 
Technical  Notes:  (1)  Specific  modulus: 

Young's  modulus  in  pascals,  equivalent  to 
N/m^  divided  by  sptecific  weight  in  N/m^, 
measured  at  a  temperature  of  (296±2)  K 
((23±2)  °C)  and  a  relative  humidity  of 
(50±5)%.  (2)  SpeciHc  tensile  strer^th: 
ultimate  tensile  strength  in  pascals, 
equivalent  to  N/m^  divided  by  specific 
weight  in  N/ra^,  measured  at  a  temperature 
of  (29612)  K  ((232)  °C)  and  a  relative 
humidity  of  {50±5)%. 

Note:  1A002  does  not  control  composite 
structures  or  laminates  made  from  epoxy 
resin  impregnated  carbon  "fibrous  or 
filamentary  materials"  for  the  repair  of 
aircraft  structures  of  laminates,  provided  that 
the  size  does  not  exceed  one  squaie  meter  (1 
m^). 

1B002    Equipment  for  Producing  Metal 
AUoys,  Metal  Alloy  Powder  or  MLayed 
Materials,  Specially  Designed  to  Avoid 
Contamination  and  Specially  Designed 
for  Use  in  One  of  the  Processes 
Specified  in  1C002.C.2 


1C002  Metal  Alloys,  Metal  Alloy 
Powder  and  Alloyed  Materials,  As 
Follows  (See  List  of  Items  ControUed) 

License  Requirements 

Reason  for  Control:  NS,  NP,  AT. 


Control(s) 


NS  applies  to  entire  entry  .... 

NP  applies  to  1C002.b.3  or 
b.4  if  they  exceed  the  pa- 
rameters stated  in  1C202. 

AT  applies  to  entire  entry  .... 


Country  chart 


NS  Column  2. 
NP  Column  1. 


AT  Column  1 . 


List  of  Items  Controlled 

Unit:  Kilograms. 

Related  Controls:  See  also  1C202. 

Related  Definition:  N/A. 

Items: 

Note:  1C002  does  not  control  metal  alloys, 
metal  alloy  powder  or  alloyed  materials  for 
coating  substrates. 

Techmcal  Note  1:  The  metal  alloys  in 
1C002  are  those  containing  a  higher 
percentage  by  weight  of  the  stated  metal  than 
of  any  other  element. 

Technical  Note  2:  Stress-rupture  life 
should  be  measured  in  accordance  with 
ASTM  standard  E-139  or  national 
equivalents. 

Technical  Note  3:  Low  cycle  fatigue  life 
should  be  measured  in  accordance  with 


ASTM  Standard  E-606  "Recommended 
Practice  for  Constant-Amplitude  Low-Cycle 
Fatigue  Testing"  or  national  equivalents. 
Testing  should  be  axial  with  an  average  stress 
ratio  equal  to  1  and  a  stress-concentration 
factor  (Ki)  equal  to  1.  The  average  stress  is 
defined  as  maximum  stress  minus  minimum 
stress  divided  by  maximum  stress. 

a.  Aliuninides,  as  follows: 

a.l.  Nickel  aluminides  containing  a 
mininnim  of  15  weight  percent 
aluminum,  a  maximum  of  38  weight 
percent  aluminum  and  at  least  one 
additional  alloying  element; 

a.2.  Titanium  aliuninides  containing 
10  weight  percent  or  more  aluminum 
and  at  least  one  additional  allo)ring 
element; 

b.  Metal  alloys,  as  follows,  made  from 
material  controlled  by  lC002.c: 

b.l.  Nickel  alloys  with: 

b.l.a.  A  stress-ruptiue  life  of  10,000 
hours  or  longer  at  923  K  (650  °C)  at  a 
stress  of  676  MPa;  or 

b.l.b.  A  low  cycle  fatigue  life  of 
10.000  cycles  or  more  at  823  K  (550  °C) 
at  a  maximum  stress  of  1,095  MPa; 

b.2.  Niobium  alloys  with: 

b.2.a.  A  stress-ruptiue  life  of  10,000 
hours  or  longer  at  1,073  K  (800  "C)  at 
a  stress  of  400  MPa;  or 

b.2.b.  A  low  cycle  fatigue  life  of 
10.000  cycles  or  more  at  973  K  (700  "C) 
at  a  maximmn  stress  of  700  MPa; 

b.3.  Titanium  alloys  with: 

b.3.a.  A  stress-rupture  life  of  10,000 
hours  or  longer  at  723  K  (450  "C)  at  a 
stress  of  200  MPa;  or 

b.3.b.  A  low  cycle  fatigue  life  of 
10,000  cycles  or  more  at  723  K  (450  °C) 
at  a  maximiun  stress  of  400  MPa; 

b.4  Aluminum  alloys  vrith  a  tensile 
strength  of: 

b.4.a.  240  MPa  or  more  at  473  K  (200 
''C);or 

b.4.b.  415  MPa  or  more  at  298  K  (25 

b.5.  Magnesium  alloys  vrith: 

b.5.a.  A  tensile  strength  of  345  MPa  or 

more;  and 
b.5.b.  A  corrosion  rate  of  less  than  1 

mm/year  in  3%  sodium  chloride 

aqueous  solution  measured  in 

accordance  with  ASTM  standard  G-31 

or  national  equivalents; 

c.  Metal  alloy  powder  or  particulate 
material,  having  all  of  the  following 
characteristics: 

c.l.  Made  from  any  of  the  following 
composition  systems: 

Technical  Note:  X  in  the  following  equals 
one  or  more  alloying  elements, 

cl.a.  Nickel  alloys  (Ni-Al-X,  Ni-X-Al) 
qualified  for  turbine  engine  parts  or 
components,  i.e.  with  less  than  3  non- 
met^lic  particles  (introduced  during  the 
manufacturing  process)  larger  than  100 
(I  in  10^  alloy  particles; 

cl.b.  Niobium  alloys  (Nb-Al-X  or  Nb- 
X-Al,  Nb-Si-X  or  Nb-X-Si,  Nb-Ti-X  or 
Nb-X-Ti); 
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c.l.c.  Titanium  alloys  (Ti-Al-X  or  Ti- 
X-Al); 

c.l.d.  Aliuninum  alloys  (Al-Mg-X  or 
Al-X-Mg.  Al-Zn-X  or  Al-X-Zn.  Al-Fe-X 
or  Al-X-Fe);  or 

c. I.e.  Magnesium  alloys  (Mg-Al-X  or 

Mg-X-Al);  and 

C.2.  Made  in  a  controlled  environment 
by  any  of  the  following  processes: 

c.2.a.  "Vacuum  atomization"; 

c.2.b.  "Gas  atomization"; 

C.2.C.  "Rotary  atomization"; 

c.2.d.  "Splat  quenching"; 

c.2.e.  "Melt  spiiming"  and 
"comminution"; 

c.2.f.  "Melt  extraction"  and 
"comminution";  or 

c.2.g.  "Mechanical  alloying"; 

d.  Alloyed  materials,  having  all  the 
following  characteristics: 

d.l.  Made  from  any  of  the 
composition  systems  specified  in 
1C002.C.1; 

d.2.  In  the  form  of  uncomminuted 
flakes,  ribbons  or  thin  rods;  and 

d.3.  Produced  in  a  controlled 
environment  by  any  of  the  following: 

d.3.a.  "Splat  quenching"; 

d.3.b.  "Meh  spinning";  or 

d.3.c.  "Melt  extraction". 


lC007    Ceramic  Base  Materials,  Non- 
"Composite"  Ceramic  Materials, 
Ceramic-"Matrix"  "Composite" 
Materials  and  Precursor  Materials,  As 
Follows  (See  List  of  Items  ControUed) 


List  of  Items  Controlled 

Unit:  Kilograms. 

Related  Controls:  See  also  1C107. 

Related  Definitions:  N/A. 

Items: 

a.  Base  materials  of  single  or  complex 
borides  of  titaniiun  having  total  metallic 
impurities,  excluding  intentional 
additions,  of  less  than  5,000  ppm.  an 
average  particle  size  equal  to  or  less 
than  5  pm  and  no  more  than  10%  of  the 
particles  larger  than  10  pm; 

b.  Non-"composite"  ceramic  materials 
in  crude  or  semi-fabricated  form, 
composed  of  borides  of  titanium  with  a 
density  of  98%  or  more  of  the 
theoretical  density; 

Note:  lC007.b  does  not  control  abrasives. 

c.  Ceramic-ceramic  "composite" 
materials  with  a  glass  or  oxide-"matrix" 
and  reinforced  with  fibers  having  all  the 
following: 

c.l  Made  from  any  of  the  following 
materials: 

cl.a.  Si-N; 

cl.b.  Si-C; 

cl.c  Si-Al-O-N;  or 

cl.d.  Si-O-N;  and 

c.2.  Having  a  "specific  tensile 
strength"  exceeding  12.7  x  10^  m; 


d.  Ceramic-ceramic  "composite" 
materials,  with  or  without  a  continuous 
metallic  phase,  incorporating  particles, 
whiskers  or  fibers,  where  carbides  or 
nitrides  of  silicon,  zirconium  or  boron 
form  the  "matrix"; 

e.  Precursor  materials  (i.e.,  special 
purpose  polymeric  or  metallo-organic 
materials)  for  producing  any  phase  or 
phases  of  the  materials  controlled  by 
1C007.C,  as  follows: 

e.l.  Polydiorganosilanes  (for 
producing  silicon  carbide); 

e.2.  Polysilazanes  (for  producing 
silicon  nitride); 

e.3.  Polycarbosilazanes  (for  producing 
ceramics  with  silicon,  carbon  and 
nitrogen  components); 

f.  (^ramie-ceramic  "composite" ' 
materials  with  an  oxide  or  glass 
"matrix"  reinforced  with  continuous 
fibers  from  any  of  the  following  systems: 

f.l.  AI2OV,  or 

f.2.  Si-C-N. 

Note:  lC007.f  does  not  control 
"composites"  containing  fibers  from  these 
systems  with  a  fiber  tensile  strength  of  less 
than  700  MPa  at  1,273  K  {1.000  °C)  or  fiber 
tensile  creep  resistance  of  more  than  1% 
creep  strain  at  100  MPa  load  and  1,273  K 
(1,000  °C)  for  100  hours. 
*         *         *         *         *   ' 

8.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
2-^Materials  Processing,  Export  Control 
Classification  Numbers  (ECCNs)  are 
amended: 

a.  By  revising  the  List  of  Items 
Controlled  section  for  ECCNs  2A001 
and  2B001; 

b.  By  adding  the  entry  heading  and 
Notes  for  Category  2B — Test,  Inspection 
and  Production  Equipment  immediately 
following  ECCN  2A999: 

c.  By  revising  the  entry  heading  for 
ECCN  2B008; 

d.  By  revising  the  entry  heading,  the 
License  Requirements  section  and  the 
List  of  Items  Controlled  section  for 
ECCN  2D002;  and 

e.  By  revising  Note  17  of  the  Notes  to 
"Category  2E — Materials  Processing 
Table;  Deposition  Techniques",  that 
follows  ECCN  2E003,  to  read  as  follows: 

2A001    Anti'Friction  Bearings  and 
Bearing  Systems,  As  Follows,  (See  List 
of  Items  Controlled)  and  Components 
Therefor 


Items: 

Note:  2A001  does  not  control  balls  with 
tolerance  specified  by  the  manufacturer  in 
accordance  with  ISO  3290  as  grade  5  or 


worse. 


List  of  Items  ControUed 

Unit:  $  value. 

Related  Controls:  (1)  See  also  2A991. 
(2)  Quiet  numing  bearings  are  subject  to 
the  export  licensing  authority  of  the 
Department  of  State,  Office  of  Defense 
Trade  Controls.  (See  22  CFR  part  121.) 

Related  Definitions:  Annular  Bearing 
Engineers  Committee  (ABEC). 


a.  Ball  bearings  and  solid  roller 
bearings  having  tolerances  specified  by 
the  manufacturer  in  accordance  with 
ISO  492  Tolerance  Class  4  (or  ANSI/ 
ABMA  Std  20  Tolerance  Class  ABEC-7 
or  RBEC-7,  or  other  national 
equivalents),  or  better,  and  having  rings, 
balls  or  rollers  made  from  monel  or 
beryllium; 

Note:  2A001.a  does  not  control  tapered 
roller  bearings. 

b.  Other  ball  bearings  and  solid  roller 
bearings  having  tolerances  specified  by 
the  manufacturer  in  accordance  with 
ISO  492  Tolerance  Class  2  (or  ANSI/ 
ABMA  Std  20  Tolerance  Class  ABEC-9 
or  RBEC-9,  or  other  national 
equivalents),  or  better; 

Note:  2A001.b  does  not  control  tapered 
roller  bearings. 

c.  Active  magnetic  bearing  systems 
using  any  of  the  following: 

c.l.  Materials  with  flux  densities  of 
2.0  T  or  greater  and  yield  strengths 
greater  than  414  MPa; 

c.2.  All-electromagnetic  3D 
homopolar  bias  designs  for  actuators:  or 

C.3.  High  temperature  (450  K  (177°C) 
and  above)  position  sensors. 

B.Test,  Inspection  and  Production 
Equipment 

Technical  Notes  for  2B001  to  2B009: 

1.  Secondary  parallel  contouring  axes, 
(e.g.,  the  w-axis  on  horizontal  boring 
mills  or  a  secondary  rotary  axis  the 
center  line  of  which  is  parallel  to  the 
primary  rotary  axis)  are  not  counted  in 
the  total  number  of  contouring  axes. 
Rotary  axes  need  not  rotate  over  360o. 
A  rotary  axis  can  be  driven  by  a  linear 
device  (e.g.,  a  screw  or  a  rack-and- 
pinion). 

2.  The  number  of  axes  which  can  be 
co-ordinated  simultaneously  for 
"contouring  control"  is  the  niunber  of 
axes  which  affect  relative  movement 
between  any  one  workpiece  and  a  tool, 
cutting  head  or  grinding  wheel  which  is 
cutting  or  removing  material  from  the 
workpiece.  This  does  not  include  any 
additional  axes  which  affect  other 
relative  movement  vrithin  the  machine. 
'Such  axes  include: 

2.a.  Wheel-dressing  systems  in 
grinding  machines; 

2.b.  Parallel  rotary  axes  designed  for 
mounting  of  separate  workpieces; 

2.C.  Co-linear  rotary  axes  designed  for 
manipulating  the  same  workpiece  by 
holding  it  in  a  chuck  from  different 
ends. 

3.  Axis  nomenclatxue  shall  be  in 
accordance  with  International  StaAdard 
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ISO  841,  "Numerical  Control 
Machines — Axis  and  Motion 
Nomenclature". 

4.  A"tilting  spindle"  is  counted  as  a 
rotary  axis. 

5.  Guaranteed  "positioning  acciiracy" 
leveb  instead  of  individual  test 
protocols  may  be  used  for  each  machine 
tool  model  using  the  agreed  ISO  test 
procedure. 

6.  The  positioning  acciiracy  of 
"numerically  controlled"  machine  tools 
is  to  be  determined  and  presented  in 
accordance  with  ISO  230/2  (1988). 

2B001    Machine  Tools  and  Any 
Combinatian  Thereof,  for  Removing  (or 
Catting)  Metals,  Ceramics  or 
"Compasites",  Which,  According  to  the 
Manufiutarer's  Technical 
Specification,  Can  Be  Equipped  With 
Electronic  Devices  for  "Nnmerical 
Control" 


List  of  Items  ControUed 

Unit:  Equipment  in  numW;  parts  and 
accessories  in  $  value. 

Related  Controls:  (1.)  See  also  2B290 
and  2B991;  (2.)  See  also  iBlOl.d  for 
cutting  equipment  designed  or  modified 
for  removing  prepregs  and  preforms 
controlled  by  9A110. 

Related  Definitions:  N/A. 

Items: 

Note  1:  2B001  does  not  control  special 
purpose  machine  tools  limited  to  the 
manufacture  of  gears.  For  such  machines,  see 
2B003. 

Note  2:  2B001  does  not  control  special 
purpose  machine  tools  limited  to  the 
manufacture  of  any  of  the  following  parts: 

a.  Crank  shafts  or  cam  shafts; 

b.  Tools  or  cutters; 
.    c.  Extruder  worms; 

d.  Engraved  or  facetted  jewellery 
parts. 

a.  Machine  tools  for  turning,  having 
all  of  the  following  characteristics: 

a.l.  Positioning  accuracy  with  "all 
compensations  available"  of  less  (better) 
than  6  ^m  along  any  linear  axis;  and 

a.  2.  Two  or  more  axes  which  can  be 
coordinated  simultaneously  for 
"contouring  control"; 

Note:  2B001.a  does  not  control  turning 
machines  specially  designed  for  the 
production  of  contact  lenses. 

b.  Machine  tools  for  milling,  having 
any  of  the  following  characteristics: 

b.l[  Having  all  of  the  following: 
b.l.a.  Positioning  acciuacy  with  "all 
compensations  available"  of  less  (better) 
than  6  (un  along  any  linear  axis;  and 

b.l.b.  Three  linear  axes  phis  one 
rotary  axis  which  can  be  coordinated 
simultaneously  for  "contouring 
control"; 


b.2.  Five  or  more  axes  which  can  be 
coordinated  simultaneously  for 
"contouring  control"; 

b.3.  A  positioning  acciuacy  for  jig 
boring  machines,  with' "all 
compensations  available",  of  less 
(better)  than  4  ^m  along  any  linear  axis; 
or 

b.4.  Fly  cutting  machines,  having  all 
of  the  following  characteristics:  b.4.a. 
Spindle  "run-out"  and  "camming"  less 
(better)  than  0.0004  mm  TK;  and 

b.4.b.  Angular  deviation  of  slide 
movement  (yaw,  pitch  and  roll)  less 
(better)  than  2  seconds  of  arc,  TIR,  over 
300  nun  of  travel. 

c.  Machine  tools  for  grinding,  having 
any  of  the  following  characteristics: 

c.l.  Having  all  of  the  following: 
c.l.a.  Positioning  accinacy  with  "all 
compensations  available"  of  less  (better) 
than  4  ^m  along  any  linear  axis;  and 
c.l.b.  Three  or  more  axes  which  can  be 
coordinated  simultaneously  for 
"contouring  control";  or 

c.2.  Five  or  more  axes  which  can  be 
coordinated  simultaneously  for. 
"contouring  control"; 

Notes:  2B001.C  does  not  control  grinding 
machines,  as  follows: 

1.  Cylindrical  external,  internal,  and 
external-internal  grinding  machines 
having  all  the  following  characteristics: 

a.  Limited  to  cylindrical  grinding;  and 

b.  Limited  to  a  maximiun  workpiece 
capacity  of  150  nun  outside  diameter  or 
length. 

2.  Machines  designed  specifically  as 
jig  grinders' having  any  of  following 
characteristics: 

a.  The  c-axis  is  used  to  maintain  the 
grinding  wheel  normal  to  the  work 
surface;  or 

b.  The  a-axis  is  configured  to  grind 
barrel  cams. 

3.  Tool  or  cutter  grinding  machines 
limited  to  the  production  of  tools  or 
cutters. 

4.  Crank  shaft  or  cam  shaft  grinding 
machines. 

5.  Surface  grinders. 

d.  Electrical  discharge  machines 
(EDM)  of  the  non-wire  type  which  have 
two  or  more  rotary  axes  which  can  be 
coordinated  simidtaneously  for 
"contourii^  control"; 

e.  Machine  tools  for  removing  metals, 
ceramics  or  "composites"  having  all  of 
the  following  characteristics: 

e.l.  Removing  material  by  means  of 
any  of  the  following: 

e.l. a.  Water  or  other  liquid  jets, 
including  those  employing  abrasive 
additives; 

e.l.b.  Electron  beam;  or 

e.l.c.  "Laser"  beam;  and 

e.2.  Having  two  or  more  rotary  axes 
which: 


e.2.a.  Can  be  coordinated 
simultaneously  for  "contotiring 
control";  and 

e.2.b.  Have  a  positioning  accuracy  of 
less  (better)  than  0.003°; 

f.  Deep-hole-drilling  machines  and 
turning  machines  modified  for  deep- 
hole-drilling,  having  a  maximum  depth- 
of-bore  capability  exceeding  5,000  mm 
and  specially  designed  components 
therefor. 

2B008    Assemblies  or  Units,  Specially 
Designed  for  Machine  Tools,  or 
Dimraisional  Inspection  or  Measuring 
Sjrstems  and  Equipment,  as  Follows 
(See  List  of  Items  ControUed) 


2D002    "Software"  for  Electronic 
Devices,  Even  When  Residing  in  an 
Electronic  Device  or  Sjrstem,  Enabling 
Such  Devices  or  Systems  to  Function  as 
a  "Numerical  Control"  Unit,  Capable  of 
Coordinating  Simultaneously  More 
Than  4  Axes  for  "Contouring  Control" 

License  Requirements 

Reason  for  Control:  NS,  NP.  AT. 


Control(s) 

Country  chart 

NS  applies  to  entire  entry  .... 
NP  applies  to  entire  entry  .... 
AT  applies  to  entire  entry  .... 

NSCk)lumn  1. 
NP  Column  1. 
AT  Column  1. 

List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  See  also  2D202. 

Related  Definitions:  N/A. 

Items: 

Note:  2D002  does  not  control  "software" 
specially  designed  or  modified  for  the 
operation  of  machine  tools  not  controlled  by 
Category  2. 

The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 


Category  2E— Materials  Processing 
Table;  Deposition  Techniques 


Notes  to  Table  on  Deposition 
Techniques 

***** 

17.  "Technology"  specially  designed 
to  deposit  diamond-like  carbon  on  any 
of  the  following  is  not  controlled: 
magnetic  disk  drives  and  heads, 
equipment  for  the  manufacture  of 
disposables  valves  for  faucets,  acoustic 
diaphragms  for  speakers,  engine  parts 
for  automobiles,  cutting  tools, 
punching-pressing  diesi  ofBce 
automation  equipment,  microphones  or 
medical  devices. 
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9.  In  Supplement  No.  1  to  part  774 
(the  Conunerce  Control  List),  Category 
3 — Electronics,  Export  Control 
Classification  Numbers  (ECCNS)  are 
amended: 

a.  By  revising  the  List  of  Items 
Controlled  section  forECCNs  3A001, 
3A002,  3A991,  3B991,  3B992,  3C001, 
and  3E001: 

b.  By  revising  the  entry  heading  and 
the  List  of  Items  Controlled  section  for 
ECCNs  3B002  and  3D003: 

c.  By  revising  the  entire  entry  for 
ECCN  3E002;  and 

d.  By  adding  a  new  entry  for  ECCN 
3E003,  to  read  as  follows: 

3A001    Electronic  Components,  As 
Follows  (See  List  of  Items  Controlled) 


List  of  Items  Controlled 

Unit:  Number. 

Related  Controls:  See  also  3A101, 
3A201,  and  3A991. 

Related  Definitions:  For  the  purposes 
of  integrated  circuits  in  3A001.a.l,  5  x 
103  Gy(Si)  =  5  X 105  Rads  (Si);  5  x  lO^ 
Gy  (Si)/s  =  5  X  108  Rgds  (Si)/s. 

Items: 

a.  General  purpose  integrated  circuits, 
as  follows: 

Note  1:  The  control  status  of  wafers 
(finished  or  unfinished),  in  which  the 
function  has  been  determined,  is  to  be 
evaluated  against  the  parameters  of  3A001.a. 

Note  2:  Integrated  circuits  include  the 
following  types: 

"Monolithic  integrated  circuits"; 

"Hybrid  integrated  circuits"; 

"Multichip  integrated  circuits"; 

"Film  type  integrated  circuits", 
including  silicon-on-sapphire  integrated 
circuits; 

"Optical  integrated  circuits". 

a.l.  Integrated  circuits,  designed  or 
rated  as  radiation  hardened  to  withstand 
any  of  the  following: 

a.l.a.  A  total  dose  of  5  :x  10^  Gy  (Si), 
or  higher;  or 

a.l.b.  A  dose  rate  upset  of  5  x  10*  Gy 
(Si)/s,  or  higher; 

a.2.  "Microprocessor  microcircuits", 
"microcomputer  microcircuits", 
microcontroller  microcircuits,  storage 
integrated  circuits  manufactured  from  a 
compound  semiconductor,  analog-to- 
digital  converters,  digital-to-analog 
converters,  electro-optical  or  "optical 
integrated  circuits"  designed  for  "signal 
processing",  field  programmable  logic 
devices,  neiual  network  integrated 
circuits,  custom  integrated  circuits  for 
which  either  the  function  is  unknown  or 
the  control  status  of  the  equipment  in 
which  the  integrated  circuit  will  be  used 
in  imknown,  Fast  Fourier  Transform 
(FFT)  processors,  electrical  erasable 
programmable  read-only  memories 


(EEPROMs),  flash  memories  or  static 
random-access  memories  (SRAMs), 
having  any  of  the  following: 

a.2.a.  Rated  for  operation  at  an 
ambient  temperatine  above  398  K  (125 
°C); 

a.2.b.  Rated  for  operation  at  an 
ambient  temperature  below  218  K  ( -  55 
°C);  or 

a.2.c.  Rated  for  operation  over  the 
entire  ambient  temperature  range  from 
218  K  ( -  55  "O  to  398  K  (125  "C); 

Note:  3A001.a.2  doe;  not  apply  to 
integrated  circuits  for  civil  automobile  or 
railway  train  applications. 

a.3.  "Microprocessor  microcircuits", 
"micro-computer  microcircuits"  and 
microcontroller  microcircuits,  having 
any  of  the  following  characteristics: 

Note:  3A001.a.3  includes  digital  signal 
processors,  digital  array  processors  and 
digital  coprocessors. 

a.3.a.  A  "composite  theoretical 
performance"  ("CTP")  of  6,500  million 
theoretical  operations  per  second 
(MTOPS)  or  more  and  an  arithmetic 
logic  unit  with  an  access  width  of  32  bit 
or  more; 

a.3.b.  Manufactiued  bom  a  compound 
semiconductor  and  operating  at  a  clock 
frequency  exceeding  40  MHz;  or 

a.3.c.  More  than  one  data  or 
instruction  bus  or  serial  communication 
port  that  provides  a  direct  external 
interconnection  between  parallel 
"microprocessor  microcircuits"  with  a 
transfer  rate  exceeding  150  Mbyte/s; 

a.4.  Storage  integrated  circuits 
manufactured  frtim  a  compound 
semiconductor; 

a.5.  Analog-to-digital  and  digital-to- 
analog  converter  integrated  circuits,  as 
follows: 

a.5.a.  Analog-to-digital  converters 
having  any  of  the  following: 

a. 5. a.l.  A  resolution  of  8  bit  or  more, 
but  less  than  12  bit,  with  a  total 
conversion  time  of  less  than  5  ns; 

a.5.a.2.  A  resolution  of  12  bit  with  a 
total  conversion  time  of  less  than  200 
ns;  or 

-  a.5.a.3.  A  resolution  of  more  than  12 
bit  with  a  total  conversion  time  of  less 
than  2  ^s; 

a.5.b.  Digital-to-analog  converters 
with  a  resolution  of  12  bit  or  more,  and 
a  "settiing  time"  of  less  than  10  ns; 

Technical  Note: 

1.  A  resolution  of  n  bit  corresponds  to  a 
quantization  of  2"  levels. 

2.  Total  conversion  time  is  the  inverse  of 
the  sample  rate. 

a.6.  Electro-optical  and  "optical 
integrated  circuits"  designed  for  "signal 
processing"  having  all  of  the  foUowiiu: 

a.Q.a.  One  or  more  than  one  internal 
"laser"  diode; 

a.6.b.  One  or  more  than  one  internal 
light  detecting  element;  and 


a.6.c.  Optical  waveguides; 
a.  7.  Field  programmable  logic  devices 
having  any  of  the  following: 

a.7.a.  An  equivalent  usable  gate  coimt 
of  more  than  30,000  (2  input  gates); 

a.7.b.  A  typical  "basic  gate 
propagation  delay  time"  of  less  than  0.4 
ns;or 

a.7.c.  A  toggle  frequency  exceeding 
133  MHz; 

Note:  3A001.a.7  includes:  Simple 
Programmable  Logic  Devices  (SPLDs), 
Complex  Programmable  Logic  Devices 
(CPLDs),  Field  Programmable  Gate  Arrays 
(FPGAs),  Field  Programmable  Logic  Arrays 
(FPLAs),  and  Field  Programmable 
Interconnects  (FPICs). 

N.B.:  Field  programmable  logic 
devices  are  also  known  as  field 
programmable  gate  or  field 
programmable  logic  arrays. 

a.8.  Reserved. 

a.9.  Neiual  network  integrated 
circuits; 

a.  10.  Custom  integrated  circuits  for 
which  the  function  is  unknown,  or  the 
control  status  of  the  equipment  in 
which  the  integrated  circuits  will  be 
used  is  unknown  to  the  manufacturer, 
having  any  of  the  following: 

a.lO.a.  More  than  1.000  terminals; 

a.lO.b.  A  typical  "basic  gate 
propagation  delay  time"  of  less  than  0.1 
ns;  or 

a.lO.c.  An  operating  frequency 
exceeding  3  GHz; 

a.ll.  Digital  integrated  circuits,  other 
than  those  described  in  3A001.a.3  to 
3A001.a.lO  and  3A001.a.l2,  based  upon 
any  compound  semiconductor  and 
having  any  of  the  following: 

a.ll. a.  An  equivalent  gate  count  of 
more  than  3,000  (2  input  gates);  or 

a.ll.b.  A  toggle  frequency  exceeding 
1.2  GHz; 

a.  12.  Fast  Fourier  Transform  (FFT) 
processors  having  a  rated  execution 
time  for  an  N-point  complex  FFT  of  less 
than  (N  log2  N)/20,480  ms,  where  N  is 
the  number  of  points; 

Technical  Note:  When  N  is  equal  to  1.024 
points,  the  formula  in  3AO01.a.l2  gives  an 
execution  time  of  500  jis. 

b.  Microwave  or  millimeter  wave 
components,  as  follows: 

b.l.  Electronic  vacuum  tubes  and 
cathodes,  as  follows: 

Note:  3A001.b.l  does  not  control  tubes 
designed  or  rated  for  operation  in  any 
ft«quency  band  which  meets  all  of  the 
following  characteristics: 

(a)  Does  not  exceed  31  GHz;  and 

(b)  Is  "allocated  by  the  ITU"  for  radio- 
communications  services,  but  not  for 
radio-determination. 

b.l.a.  Traveling  wave  tubes,  pulsed  or 
continuous  wave,  as  follows: 

b.l.a.l.  Operating  at  frequencies 
exceeding  31  GHz; 
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b.l.a.2.  Having  a  cathode  heater 
element  with  a  turn  on  time  to  rated  RF 
power  of  less  than  3  seconds; 

b.l.a.3.  Coupled  cavity  tubes,  or 
derivatives  thereof,  with  a  "firactional 
bandwidth"  of  more  than  7%  or  a  peak 
power  exceeding  2.5  kW; 

b.1.^4.  Helix  tubes,  or  derivatives 
thereof,  with  any  of  the  following 
characteristics: 

b.l.a.4.a.  An  "instantaneous 
bandwidth"  of  more  than  one  octave, 
and  average  power  (expressed  in  kW) 
times  frequency  (expressed  in  GHz)  of 
more  than  0.5; 

b.l.a.4.b.  An  "instantaneous 
bandwidth"  of  one  octave  or  less,  and 
average  power  (expressed  in  kW)  times 
frequency  (expressed  in  GHz)  of  more 
than  1;  or 

b.l.a.4.c.  Being  "space  qualified"; 

b.l.b.  Crossed-field  amplifier  tubes 
with  a  gain  of  more  than  17  dB; 

b.l.c.  Impregnated  cathodes  designed 
for  electronic  tubes  producing  a 
continuous  emission  ciurent  density  at 
rated  operating  conditions  exceeding  5 
A/cm-; 

b.2.  Microwave  integrated  circuits  or 
modules  having  all  of  the  fbllowing: 

b.2.a.  Containing  "monolithic 
integrated  circuits"  having  one  or  more 
active  circuit  elements:  and 

b.2.b.  Operating  at  frequencies  above 
3  GHz; 

Note  1:  3A001.b.2  does  not  control  circuits 
or  modules  for  equipment  designed  or  rated 
to  operate  in  any  frequency  band  which 
meets  all  of  the  following  characteristics:  (a.) 
Does  not  exceed  31  GHz;  and  (b.)  Is 
"allocated  by  the  ITU"  for  radio- 
communications  services,  but  not  for  radio- 
determination.  I 

Note  2:  3A001.b.2  does  not  control 
broadcast  satellite  equipment  designed  or 
rated  to  operate  in  the  frequency  range  of 
40.5  to  42.5  GHz.  b.3. 

Microwave  transistors  rated  for 
operation  at  firequencies  exceeding  31 
GHz; 

b.4.-Microwave  solid  state  amplifiers, 
having  any  of  the  following: 

b.4.a.  Operating  firequencies 
exceeding  10.5  GHz  and  an 
"instantaneous  bandwidth"  of  more 
than  half  an  octave;  or 

b.4.b.  Operating  firequencies 
exceeding  31  GHz; 

b.5.  Electronically  or  magnetically 
tunable  band-pass  or  band-stop  filters 
having  more  than  5  tunable  resonators 
capable  of  timing  across  a  1.5:1 
firequency  band  (fmax/fmin)  in  less  than  10 
^s  having  any  of  the  following: 

b.5.a.  A  band-pass  bandwidth  of  more 
than  0.5%  of  center  firequency;  or 

b.S.b.  A  band-stop  bandwidth  of  less 
than  0.5%  of  center  firequency; 


b.6.  Microwave  "assemblies"  capable 
of  operating  at  fi-equencies  exceeding  31 
GHz; 

b.7.  Mixers  and  converters  designed 
to  extend  the  firequency  range  of 
equipment  described  in  3A002.C, 
3A002.e  or  3A002.f  beyond  the  limits 
stated  therein; 

b.8.  Microwave  power  amplifiers 
containing  tubes  controlled  by  3A001.b 
and  having  all  of  the  following: 

b.8.a.  Operating  frequencies  above  3 
GHz; 

b.S.b.  An  average  output  power 
density  exceeding  80  W/kg;  and 

b.8.c.  A  volume  of  less  Aan  400  cm'; 

Note:  3A001.b.8  does  not  control 
equipment  designed  or  rated  for  operation  in 
any  frequency  band  which  is  "allocated  by 
the  rrU"  for  radio-communications  services, 
but  not  for  radio-determination. 

c.  Acoustic  wave  devices,  as  follows, 
and  specially  designed  components 
therefor: 

c.l.  Surface  acoustic  wave  and  surface 
skimming  (shallow  bulk)  acoustic  wave 
devices  (i.e.,  "signal  processing" 
devices  employing  elastic  waves  in 
materials),  having  any  of  the  following: 

c.l. a.  A  carrier  frequency  exceeding 
2.5  GHz; 

c.l.b.  A  carrier  firequency  exceeding  1 
GHz,  but  not  exceeding  2.5  GHz,  and 
having  any  of  the  following: 

c.l.b.l.  A  frequency  side-lobe 
rejection  exceeding  55  dB; 

c.l.b.2.  A  product  of  the  maximum 
delay  time  and  the  bandwidth  (time  in 
^s  and  bandwidth  in  MHz)  of  more  than 
100; 

c.l. b.3.  A  bandwidth  greater  than  250 
MHz;  or 

c.l.b.4.  A  dispersive  delay  of  more 
than  10  ^s;  or 

c.l.c.  A  carrier  frequency  of  1  GHz  or 
less,  having  any  of  the  following: 

c.l. c.l.  A  product  of  the  maximum 
delay  time  and  the  bandwidth  (time  in 
|is  and  bandwith  in  MHz)  of  more  than 
100; 

c.l.c.2.  A  dispersive  delay  of  more 
than  10  ^s;  or 

c.l.c.3.  A  frequency  side-lobe 
rejection  exceeding  55  dB  and  a 
bandwidth  greater  than  50  MHz; 

C.2.  Bulk  (volume)  acoustic  wave 
devices  (i.e.,  "signal  processing" 
devices  employing  elastic  waves)  that 
permit  the  direct  processing  of  signals  at 
frequencies  exceeding  1  GHz; 

C.3.  Acoustic-optic  "signal 
processing"  devices  emplo)ring 
interaction  between  acoustic  waves 
(bulk  wave  or  surface  wave)  and  light 
waves  that  permit  the  direct  processing 
of  signals  or  images,  including  spectral 
analysis,  correlation  or  convolution; 

d.  Electronic  devices  and  circuits 
containing  components,  manufoctured 


firom  "superconductive"  materials 
specially  designed  for  operation  at 
temperatures  below  the  "critical 
temperatxu"e"  of  at  least  one  of  the 
"superconductive"  constituents,  with 
any  of  the  following: 

d.l.  Current  switching  for  digital 
circuits  using  "superconductive"  gates 
with  a  product  of  delay  time  per  gate  (in 
seconds)  and  power  dissipation  per  gate 
(in  watts)  of  less  than  10  "  '^  J;  or 

d.2.  Frequency  selection  at  all 
frequencies  using  resonant  circuits  with 
Q-values  exceeding  10,000; 

e.  High  energy  devices,  as  follows: 

e.l.  Batteries  and  photovoltaic  arrays, 
as  follows: 

Note:  3A001.e.l  does  not  control  batteries 
with  volumes  equal  to  or  less  than  27  cm' 
(e.g.,  standard  C-cells  or  R14  batteries). 

e.l. a.  Primary  cells  and  batteries  having  an 
energy  density  exceeding  480  Wh/kg  and 
rated  for  operation  in  the  temperature  range 
from  below  243  K  ( -  30  °C)  to  above  343  K 
(70°C): 

e.l.b.  Rechargeable  cells  and  batteries 
having  an  energy  density  exceeding  150 
Wh/kg  after  75  charge/discharge  cycles 
at  a  discharge  ciurent  equal  to  C/5  hours 
(C  being  the  nominal  capacity  in  ampere 
hours)  when  operating  in  the 
temperature  range  fi^m  below  253  K 
( -  20  °C)  to  above  333  K  (60  °C); 

Technical  Note:  Energy  density  is  obtained 
by  multiplying  the  average  power  in  watts 
(average  voltage  in  volts  times  average 
current  in  amperes)  by  the  duration  of  the 
discharge  in  hours  to  75%  of  the  open  circuit 
voltage  divided  by  the  total  mass  of  the  cell 
(or  battery)  in  kg. 

e.l.c.  "Space  qualified"  and  radiation 
hardened  photovoltaic  arrays  with  a 
specific  power  exceeding  160  W/m^  at 
an  operating  temperature  of  301  K  (28 
°C)  under  a  timgsten  illumination  of  1 
kW/m2  at  2,800  K  (2,527  °C); 

e.2.  High  energy  storage  capacitors,  as 
follows: 

e.2.a.  Capacitors  with  a  repetition  rate 
of  less  than  10  Hz  (single  shot 
capacitors)  having  all  of  the  following: 

e.2.a.l.  A  voltage  rating  equal  to  or 
more  than  5  kV; 

e.2.a.2.  An  energy  density  equal  to  or 
more  than  250  J/kg;  and 

e.2.a.3.  A  total  energy  equal  to  or 
more  than  25  kj; 

e.2.b.  Capacitors  with  a  repetition  rate 
of  10  Hz  or  more  (repetition  rated 
capacitors)  having  all  of  the  following: 

e.2.b.l.  A  voltage  rating  equal  to  or 
more  than  5  kV; 

e.2.b.2.  An  energy  density  equal  to  or 
more  than  50  J/kg; 

e.2. b.3.  A  total  energy  equal  to  or 
more  than  100  J;  and 

e.2.b.4.  A  charge/discharge  cycle  life 
equal  to  or  more  than  10,000; 

e.3.  "Superconductive" 
electromagnets  and  solenoids  specially 
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designed  to  be  fully  charged  or 
discharged  in  less  than  one  second, 
having  all  of  the  following: 

Note:  3A001.e.3  does  not  control 
"superconductive"  electromagnets  or 
solenoids  specially  designed  for  Magnetic 
Resonance  Imaging  (MR!)  medical 
equipment. 

e.3.a.  Energy  delivered  during  the 
discharge  exceeding  10  kJ  in  the  first 
second; 

e.3.b.  Inner  diameter  of  the  current 
carrying  windings  of  more  than  250 
mm;  and 

e.3.c.  Rated  for  a  magnetic  induction 
of  more  than  8  T  or  "overall  ciurent 
density"  in  the  winding  of  more  than 
300  A/nun2; 

f.  Rotary  input  type  shaft  absolute 
position  encoders  having  any  of  the 
following: 

f.l.  A  resolution  of  better  than  1  part 
in  265,000  (18  bit  resolution)  of  full 
scale;  or 

f.2.  An  accuracy  better  than  ±  2.5 
seconds  of  arc. 

3A002    General  Purpose  Electronic 
Equipment,  as  follows  (See  List  of  Items 
Controlled) 


List  of  Items  Controlled 

Unit:  Number. 

Related  Controls:  See  also  3A292  and 
3A992. 

Related  Definitions:  Constant 
percentage  bandwidth  filters  are  also 
known  as  octave  or  fractional  octave 
filters. 

Items: 

a.  Recording  equipment,  as  follows, 
and  specially  designed  test  tape 
therefor: 

a.l.  Analog  instrumentation  magnetic 
tape  recorders,  including  those 
permitting  the  recording  of  digital 
signals  (e.g..  using  a  high  density  digital 
recording  (HDDR)  module),  having  any 
of  the  following: 

a.l. a.  A  bandwidth  exceeding  4  MHz 
per  electronic  channel  or  track; 

a.l.b.  A  bandwidth  exceeding  2  MHz 
per  electronic  channel  or  track  and 
having  more  than  42  tracks;  or 

a. I.e.  A  time  displacement  (base) 
error,  measured  in  accordance  with 
applicable  IRIG  or  ELA  dociunents,  of 
less  than  ±  0.1  \xs; 

Note:  Analog  magnetic  tape  recorders 
specially  designed  for  civilian  video 
purposes  are  not  considered  to  be 
instrumentation  tape  recorders. 

a.2.  Digital  video  magnetic  tape 
recorders  having  a  maximum  digital 
interface  transfer  rate  exceeding  360 
Mbit/s; 

Note:  3A002.a.2  does  not  control  digital 
video  magnetic  tape  recorders  specially 


designed  for  television  recording  using  a 
signal  format,  which  may  include  a 
compressed  signal  format,  standardized  or 
recommended  by  the  ITU,  the  lEC,  the 
SMPTE.  the  EBU  or  the  IEEE  for  civil 
television  applications. 

a.  3.  Digital  instrumentation  magnetic 
tape  data  recorders  employing  helical 
scan  techniques  or  fixed  head 
techniques,  having  any  of  the  following: 

a.3.a.  A  maximum  digital  interface 
transfer  rate  exceeding  175  Mbit/s;  or 

a.3.b.  Being  "space  qualified"; 

Note:  3A002.a.3  does  not  control  analog 
magnetic  tape  recorders  equipped  with 
HDDR  conversion  electronics  and  configured 
to  record  only  digital  data. 

a.4.  Equipment,  having  a  maximum 
digital  interface  transfer  rate  exceeding 
175  Mbit/s,  designed  to  convert  digital 
video  magnetic  tape  recorders  for  use  as 
digital  instrumentation  data  recorders; 

a.5.  Waveform  digitizers  and  transient 
recorders  having  all  of  the  following: 

N.B.:  See  also  3A292. 

a. 5. a.  Digitizing  rates  equal  to  or  more 
than  200  million  samples  per  second 
and  a  resolution  of  10  bits  or  more;  and 

a.5.b.  A  continuous  throughput  of  2 
Gbit/s  or  more; 

Technical  Note:  For  those  instruments 
with  a  parallel  bus  architecture,  the 
continuous  throughput  rate  is  the  highest ; 
word  rate  multiplied  by  the  number  of  bits 
in  a  word.  Continuous  throughput  is  the 
fastest  data  rate  the  instrument  can  output  to 
mass  storage  without  the  loss  of  any 
information  while  sustaining  the  sampling 
rate  and  analog-to-4igital  conversion. 

b.  "Frequency  synthesizer", 
"electronic  assemblies"  having  a 
"frequency  switching  time"  from  one 
selected  firequency  to  another  of  less 
than  1  ms; 

c.  "Signal  analyzers",  as  follows: 
c.l.  "Signal  analyzers"  capable  of 

analyzing  frequencies  exceeding  31 
GHz; 

C.2.  "Dynamic  signal  analyzers" 
having  a  "real-time  bandwidth" 
exceeding  500  kHz; 

Note:  3A002.C.2  does  hot  control  those 
"dynamic  signal  analyzers"  using  only 
constant  percentage  bandwidth  filters  (also 
known  as  octave  or  fractional  octave  filters). 

d.  Frequency  S3nithesized  signal 
generators  producing  output 
frequencies,  the  accuracy  and  short  term 
and  long  term  stability  of  which  are 
controlled,  derived  from  or  disciplined 
by  the  internal  master  frequency,  and 
having  any  of  the  following: 

d.l.  A  maximum  synthesized 
frequency  exceeding'31  GHz; 

d.2.  A  "firequency  switching  time" 
fit)m  one  selected  frequency  to  another 
of  less  than  1  ms;  or 

d.3.  A  single  sideband  (SSB)  phase 
noise  better  than  -  (126  +  20  logioF  -  20 
logiof)  in  dBc/Hz,  where  F  is  the  off-set 


from  the  operating  frequency  in  Hz  and 
f  is  the  operating  frequency  in  MHz; 

Note:  3A002.d  does  not  control  equipment 
in  which  the  output  frequency  is  either 
produced  by  the  addition  er  subtraction  of 
two  or  more  crystal  oscillator  frequencies,  or 
by  an  addition  or  subtraction  followed  by  a 
multiplication  of  the  result. 

e.  Network  analyzers  with  a 
maximum  operating  frequency 
exceeding  40  GHz; 

f.  Microwave  test  receivers  having  all 
of  the  following: 

f.l.  A  maximum  operating  fi«quency 
exceeding  40  GHz;  and 

f.2.  Being  capable  of  measuring 
amplitude  and  phase  simultaneously; 

g.  Atomic  frequency  standards  having 
any  of  the  following: 

g.l.  Long-term  stability  (aging)  less 
(better)  than  1  x  10    "/month;  or 

g.2.  Being  "space  qualified". 

Note:  3A002.g.l  does  not  control  non- 
"space  qualified"  rubidium  standards. 

3A991    Electronic  Devices  and 
Components  Not  Controlled  by  3A001 


List  of  Items  Controlled 

Unit:  Equipment  in  number. 
Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items: 

a.  "Microprocessor  microcircuits". 
"microcomputer  microcircuits".  and 
microcontroller  microcircuits  having 
any  of  the  following: 

a.l.  A  clock  frequency  rate  exceeding 
25  MHz;  or 

a.2.  More  than  one  date  or  instruction 
bus  or  serial  communication  port  that 
provides  a  direct  external 
interconnection  between  parallel 
"microprocessor  microcircuits"  with  a 
transfer  rate  of  2.5  Mbyte/s. 

b.  Storage  integrated  circuits,  as 
follows: 

b.l.  Electrical  erasable  programmable 
read-only  memories  (EEPROMs)  with  a 
storage  capacity; 

b.l. a.  Exceeding  16  Mbits  per  package 
for  flash  memory  types;  or 

b.l.b.  Exceeding  either  of  the 
following  limits  for  all  other  EEPROM 
types: 

D.l.b.l.  Exceeding  1  Mbit  per  package; 
or 

b.l.b.2.  Exceeding  256  kbit  per 
package  and  a  maximum  access  time  of 
less  than  80  ns; 

b.2.  Static  random  access  memories 
(SRAMs)  with  a  storage  capacity: 

b.2.a.  Exceeding  1  Mbit  per  package; 
or 

b.2.b.  Exceeding  256  kbit  per  package 
and  a  maximum  access  time  of  less  than 
25  ns; 

c.  Analog-to-digital  converters  having 
a  resolution  of  8  bit  or  more,  but  less 
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than  12  bit,  with  a  total  conversion  time 
of  less  than  10  ns; 

d.  Field  programmable  logic  devices 
having  either  of  the  following: 

d.l.  An  equivalent  gate  count  of  more 
than  5000  (2  input  gates);  or 

d.2.  A  toggle  frequency  exceeding  100 
MHz; 

e.  Fast  Fourier  Transform  (FFT) 
ptocBssots  having  a  rated  execution 
time  for  a  1,024  point  complex  FFT  of 
less  than  1  ms. 

f.  Custom  integrated  circuits  for 
which  either  the  function  is  unknown, 
or  the  control  status  of  the  equipment  in 
which  the  integrated  circuits  will  be 
used  is  imknown  to  the  manufacturer, 
having  any  of  the  following: 

f.l.  More  than  144  terminals;  or 
f.2.  A  typical  "basic  propagation  delay 
time"  of  less  than  0.4  ns. 

g.  Travelling  wave  tubes,  pulsed  or 
continuous  wave,  as  follows: 

g.l.  Ccmpled  cavity  tubes,  or 
derivatives  thereof;    * 

g.2.  Helix  tubes,  or  derivatives 
thereof,  with  any  of  the  following: 

g.2.a.  An  "instantaneous  bandwidth" 
of  half  an  octave  or  more;  and 

g.2.b.  The  product  of  the  rated  average 
output  power  (expressed  in  kW)  and  the 
maximum  operating  frequency 
(expressed  in  GHz)  of  more  than  0.2; 

g.2.c.  An  "instantaneous  bandwidth" 
of  less  than  half  an  octave;  and 

g.2.d.  The  product  of  the  rated  average 
output  power  (expressed  in  kW)  and  the 
TpaYimum  operating  frequency 
(expressed  in  GHz)  of  more  than  0.4; 

h.  Flexible  waveguides  designed  for 
use  at  frequencies  exceeding  40  GHz; 

i.  Surface  acoustic  wave  and  surface 
skimming  (shallow  bulk)  acoustic  wave 
devices  (i.e.,  "signal  processing" 
devices  employing  elastic  waves  in 
materials),  having  either  of  the 
following: 

Ll.  A  carrier  frequency  exceeding  1 
GHz;  or 

i.2.  Acarrier  frequency  of  1  GHz  or 
less;  and 

i.2.a.  A  frequency  side-lobe  rejection 
exceeding  55  Db; 

i.2.b.  A  product  of  the  maximum 
delay  time  and  bandwidth  (time  in 
microsecoiids  and  bandwidth  in  MHz) 
of  more  than  100;  or 

i.2.c.  A  dispersive  delay  of  more  than 
10  microseconds. 

j.  Batteries,  as  follows:      ' 

Note:  3A991.J  does  not  contral  batteries 
with  volumes  equal  to  or  less  than  26  cm^ 
(e.g.,  standard  C-cells  or  UM-2  batteries). 

j.l.  Primary  cells  and  batteries  having 
an  energy  density  exceeding  350  Wh/kg 
and  rated  for  operation  in  the 
temperature  range  from  below  243  K 
( -  30  "C)  to  above  343  K  (70  "C); 

j.2.  Rechargeable  cells  and  batteries 
having  an  energy  density  exceeding  150 


Wh/kg  after  75  charge/dischai^e  cycles 
at  a  discharge  current  equal  to  C/5  hours 
(C  being  the  nominal  capacity  in  ampere 
hours)  when  operating  in  the 
temperature  range  from  below  253  K 
( -  20  °C)  to  above  333  K  (60  °C); 

Technical  Note:  Energy  density  is  obtained 
by  multiplying  the  average  power  in  watts 
(average  voltage  in  volts  times  average 
current  in  amperes)  by  the  duration  of  the 
discharge  in  hojirs  to  75  percent  of  the  open 
circuit  voltage  divided  by  the  total  mass  of 
the  cell  (or  battery)  in  kg. 

k.  "Superconductive"  electromagnets 
or  solenoids  specially  designed  to  be 
fully  charged  or  discharged  in  less  than 
one  minute,  having  all  of  the  following: 

Note:  3A991.k  does  not  control 
"superconductive"  electromagnets  or 
solenoids  designed  for  Magnetic  Reson^ce 
Imaging  (MRI)  medical  equipment. 

k.l.  Maximimi  energy  delivered 
during  the  discharge  divided  by  the 
duration  of  the  discharge  of  more  than 
500  kj  per  minute; 

k.2.  Inner  diameter  of  the  ciurent 
carrying  windings  of  more  than  250 
mm;  and 

k.3.  Rated  for  a  magnetic  induction  of 
more  than  8T  or  "overall  current 
density"  in  the  winding  of  more  than 
300  A/mm2. 

1.  Circuits  or  systems  for 
electromagnetic  energy  storage, 
containing  components  manufactured 
from  "superconductive"  materials 
specially  designed  for  operation  at 
temperatures  below  the  "critical 
temperature"  of  at  least  one  of  their 
"superconductive"  constituents,  having 
all  of  the  following: 

1.1.  Resonant  operating  frequencies 
exceeding  1  MHz; 

1.2.  A  stored  energy  density  of  1  MJ/ 
M'  or  more;  and 

1.3.  A  discharge  time  of  less  than  1 
ms; 

m.  Hydrogen/hydrogen-isotope  . 
thyratrons  of  ceramic-metal 
construction  and  rate  for  a  peak  current 
of  500  A  or  more; 

n.  Digital  integrated  circuits  based  on 
any  compound  semiconductor  having 
an  equivalent  gate  coimt  of  more  than 
300  (2  input  gates). 

3B002    "Stored  Program  Controlled" 
Test  Equipment,  Specially  Designed  for 
Testing  Finished  or  Unfinished 
Semiconductor  Devices,  As  Follows 
(See  List  of  Items  Controlled),  and 
Specially  Designed  Components  and 
Accessories  Thierefbr 


List  of  Items  Controlled 

Unit:  Number. 

Related  Controls:  See  also  3B992. 

Related  Definitions:  N/A. 


Items: 

a.  For  testing  S-parameters  of 
transistor  devices  at  frequencies 
exceeding  31  GHz; 

b.  For  testing  integrated  circuits 
capable  of  performing  functional  (truth 
table)  testing  at  a  pattern  rate  of  more 
than  333  MHz; 

Note:  3B002.b  does  not  control  test 
equipment  specially  designed  for  testing: 

1.  "Electronic  assemblies"  or  a  class 
of  "electronic  assemblies"  for  home  or 
entertainment  applications; 

2.  Uncontrollea  electronic 
components,  "electronic  assemblies"  or 
integrated  circuits; 

3.  Memories. 

Technical  Note:  For  purposes  of  3B002.b, 
pattern  rate  is  defined  as  the  maximum 
frequency  of  digital  operation  of  a  tester.  It 
is  therefore  equivalent  to  the  highest  data  rate 
that  a  tester  can  provide  in  non-multiplexed 
mode.  It  is  also  referred  to  as  test  speed, 
maxunum  digital  frequency  or  maximum 
digital  speed. 

c.  For  testing  microwave  integrated 
circtiits  controlled  by  3A001.b.2. 
***** 

3B991    Equipment  Not  Controlled  by 
3B001  for  the  Manufacture  of  Electronic 
Components  and  Materials,  and 
Specially  Designed  Components  and 
Acfxssories  llierefor 


List  of  Items  Controlled 

Unit:  Equipment  in  ntunber. 
Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items: 

a.  Equipment  specially  designed  for 
the  mamiJFacture  of  elec^n  tubes, 
optical  elements  and  specially  designed 
components  therefor  controlled  by 
3A001  or  3A991; 

b.  Equipment  specially  designed  for 
the  manufacture  of  semiconductor 
devices,  integrated  circuits  and 
"electronic  assemblies",  as  follows,  and 
systems  incorporating  or  having  the 
diaracteristics  of  such  equipment: 

Note:  3B991.b  also  controls  equipment 
used  or  modified  for  use  in  the  manufacture 
of  other  devices,  such  as  imaging  devices, 
electro-optical  devices,  acoustic-wave 
devices. 

b.l.  Equipment  for  the  processing  of 
materials  for  the  manufacture  of  devices 
and  components  as  specified  in  the 
heading  of  3B991.b,  as  follows: 

Note:  3B991  does  not  control  quartz 
furnace  tubes,  furnace  liners,  paddles,  boats 
(except  specially  designed  caged  boats), 
bubblers,  cassettes  or  crucibles  specially 
designed  for  the  processing  equipment 
controlled  by  3B991.b.l. 

b.l. a.  Equipment  for  producing 
polycrystalline  silicon  and  materials 
controlled  by  3C001; 
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b.l.b.  Equipment  specially  designed 
for  purifying  or  processing  in/V  and  11/ 
VI  semiconductor  materials  controlled 
by  3C001,  3C002,  3C003,  or  3C004, 
except  crystal  pullers,  for  which  see 
3B991 . b.l. c  below; 

b.l.c.  Crystal  pullers  and  furnaces,  as 
follows: 

Note:  3B991.b.l.c  does  not  control 
diffusion  and  oxidation  furnaces. 

b.l.c.l.  Annealing  or  recrystallizing 
equipment  other  than  constant 
temperature  furnaces  employing  high 
rates  of  energy  transfer  capable  of 
processing  wafers  at  a  rate  exceeding 
0.005  m^  per  minute; 

b.l.c.2.  "Stored  program  controlled" 
crystal  pullers  having  any  of  the 
following  characteristics: 

b.l.c.2.a.  Rechargeable  without 
replacing  the  crucible  container; 

b.l.c.2.b.  Capable  of  operation  at 
pressures  above  2.5  x  10'  Pa;  or 

b.l.c.2.c.  Capable  of  pulling  crystals 
of  a  diameter  exceeding  100  mm; 

b.l.d.  "Stored  program  controlled" 
equipment  for  epitaxial  growth  having 
any  of  the  following  characteristics: 
b.l.d.l.  Capable  of  producing  a  layer 
thickness  imiformity  across  the  wafer  of 
equal  to  or  better  than  ±3.5%;  or 

b.l.d.2.  Rotation  of  individual  wafers 
during  processing; 

b.l.e.  Molectilar  beam  epitaxial 
growth  equipment; 

b.l.f.  Magnetically  enhanced 
"sputtering"  equipment  with  specially 
designed  integral  load  locks  capable  of 
transferring  wafers  in  an  isolated 
vacuum  environment; 

b.l.g.  Equipment  specially  designed 
for  ion  implantation,  ion-enhanced  or 
photo-enhanced  diffusion,  having  any  of 
tbe  following  characteristics: 

b.  1  .g.  1 .  Patterning  capability; 

b.l. g.2.  Beam  energy  (accelerating 
voltage)  exceeding  200  keV; 

b.l.g. 3.  Optimized  to  operate  at  a 
beam  energy  (accelerating  voltage)  of 
less  than  10  keV;  or 

b.l.g.4.  Capable  of  high  energy  oxygen 
implant  into  a  heated  "substrate"; 

b.l.h.  "Stored  program  controlled" 
equipment  for  the  selective  removal 
(etching)  by  means  of  anisotropic  dry 
methods  (e.g.,  plasma),  as  follows: 

b.l.h.l.  Batch  types  having  either  of 
the  following: 

b.l.h.l.a.  End-point  detection,  other 
thtm  optical  emission  spectroscopy 
types;  or 

b.l.h.l.b.  Reactor  operational 
(etching)  pressure  of  26.66  Pa  or  less; 

b.l.h.2.  Single  wafer  types  having  any 
of  the  following: 

b.l.h.2.a.  End-point  detection,  other 
than  optical  emission  spectroscopy 
types; 


b.l.h.2.b.  Reactor  operational 
(etching)  pressure  of  26.66  Pa  or  less;  or 

b.l.h.2.c.  Cassette-to-cassette  and  load 
locks  wafer  handling; 

Notes:  1.  "Batch  types"  refers  to  machines 
not  specially  designed  for  production 
processing  of  single  wafers.  Such  machines 
can  process  two  or  more  wafers 
simultaneously  with  common  process 
parameters,  e.g.,  RF  power,  temperature,  etch 
gas  species,  flow  rates. 

2.  "Single  wafer  types"  refers  to  machines 
specially  designed  for  production  processing 
of  single  wafers.  These  machines  may  use 
automatic  wafer  handling  techniques  to  load 
a  single  wafer  into  the  equipment  for 
processing.  The  definition  includes 
equipment  that  can  load  and  process  several 
wafers  but  where  the  etching  parameters,  e.g., 
RF  power  or  end  point,  can  be  independently 
determined  for  each  individual  wafer. 

b.l.i.  "Chemical  vapor  deposition" 
(CVD)  equipment,  e.g.,  plasma- 
enhanced  CVD  (PECVD)  or  photo- 
enhanced  CVD,  for  semiconductor 
device  manufacturing,  having  either  of 
the  following  capabilities,  for  deposition 
of  oxides,  nitrides,  metals  or 
polysilicon: 

b.l.i.l.  "Chemical  vapor  deposition" 
equipment  operating  below  10^  Pa;  or 

b.l. i.2.  PECVD  equipment  operating 
either  below  60  Pa''(450  millitorr)  or 
having  automatic  cassette-to-cassette 
and  load  lock  wafer  handling; 

Note:  3B991. b.l.i  does  not  control  low 
pressure  "chemical  vapor  deposition" 
(LPCVD)  systems  or  reactive  "sputtering" 
equipment. 

b.l.j.  Electron  beam  systems  specially 
designed  or  modified  for  mask  making 
or  semiconductor  device  processing 
having  any  of  the  following 
characteristics: 

b.l.j.l.  Electrostatic  beam  deflection; 

b.l.j.2.  Shaped,  non-Gaussian  beam 
profile; 

b.l.j. 3.  Digital-to-analog  conversion 
rate  exceeding  3  MHz; 

b.l.j.4.  Digital-to-analog  conversion 
acciiracy  exceeding  12  bit;  or 

b.l.j.5.  Target-to-beam  position 
feedback  control  precision  of  1 
micrometer  or  finer; 

Note:  3B991.b.l.j  does  not  control  electron 
beam  deposition  systems  or  general  purpose 
scanning  electron  microscopes. 

b.l.k.  Surface  finishing  equipment  for 
the  processing  of  semiconductor  wafers 
as  follows: 

b.l.k.l.  Specially  designed  equipment 
for  backside  processing  of  wafers 
thinner  than  100  micrometer  and  the 
subsequent  separation  thereof;  or 

b.l.k.2.  Specially  designed  equipment 
for  achieving  a  surface  roughness  of  the 
active  surface  of  a  processed  wafer  with 
a  two-sigma  value  of  2  micrometer  or 
less,  totad  indicator  reading  (TIR); 


Note:  3B991  .b.l.k  does  not  control  single- 
side  lapping  and  polishing  equipment  for 
wafer  surface  finishing. 

b.l.i.  Interconnection  equipment 
which  includes  common  single  or 
multiple  vacuum  chambers  specially 
designed  to  permit  the  integration  of 
any  equipment  controlled  by  3B991  into 
a  complete  system; 

b.l.m.  "Stored  program  controlled" 
equipment  using  "lasers"  for  the  repair 
or  trimming  of  "monolithic  integrated 
circuits"  with  either  of  the  following 
characteristics: 

b.l.m.l.  Positioning  accuracy  less 
than  ±  1  micrometer;  or 

b.l.m.2.  Spot  size  (kerf  width)  less 
than  3  micrometer. 

b.2.  Masks,  mask  "substrates",  mask- 
making  equipment  and  image  transfer 
equipment  for  the  manufacture  of 
devices  and  components  as  specified  in 
the  heading  of  3B991,  as  follows: 

Note:  The  term  "masks"  refers  to  those 
used  in  electron  beam  lithography.  X-ray 
lithography,  and  ultraviolet  lithography,  as 
well  as  the  usual  ultraviolet  and  visible 
photo-lithography. 

b.2.a.  Finished  masks,  reticles  and 
designs  therefor,  except: 

b.2.a.l.  Finished  masks  or  reticles  for 
the  production  of  unembafgoed 
integrated  circuits;  or 

b.2.a.2.  Masks  or  reticles,  having  both 
of  the  following  characteristics: 

b.2.a.2.a.  Their  design  is  based  on 
geometries  of  2.5  micrometer  or  more; 
and 

b.2.a.2.b.  The  design  does  not  include 
special  featiues  to  alter  the  intended  use 
by  means  of  production  equipment  or 
"software"; 

b.2.b.  Mask  "substrates"  as  follows: 

b.2.b.l.  Hard  surface  (e.g.,  chromium, 
silicon,  molybdenum)  coated 
"substrates"  (e.g.,  glass,  quartz, 
sapphire)  for  the  preparation  of  masks 
having  dimensions  exceeding  125  mm  x 
125  nun;  or 

b.2.b.2.  "Substrates"  specially 
designed  for  X-ray  masks; 

b.2.c.  Equipment,  other  than  general 
purpose  computers,  specially  designed 
for  computer  aided  design  (CAD)  of 
semiconductor  devices  or  integrated 
circuits; 

b.2.d.  Equipment  or  machines,  as 
follows,  for  mask  or  reticle  fabrication: 

b.2. d.l.  Photo-optical  step  and  repeat 
cameras  capable  of  producing  arrays 
larger  than  100  mm  x  100  mm,  or 
capable  of  producing  a  single  exposure 
larger  than  6  mm  x  6  mm  in  the  image 
(i.e.,  focal)  plane,  or  capable  of 
producing  Une  widths  of  less  than  2.5 
micrometer  in  the  photoresist  on  the 
"substrate"; 

b.2.d.2.  Mask  or  reticle  fabrication 
equipment  using  ion  or  "laser"  beam 
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lithography  capable  of  producing  line 
widths  of  less  than  2.5  micrometer;  or 

b.2.d.3.  Equipment  or  holders  for 
.  altering  masks  or  reticles  or  adding 
pellicles  to  remove  defects; 

NotK  3B991.b.2.d.l  and  b.2.A2  donot 
control  mask  fabrication  equipment  using 
photo-optical  methods  which  was  either 
commercially  available  before  the  1st 
January.  1980.  or  has  a  performance  no  better 
than  such  equipment. 

b.2.e.  "Stored  program  controlled" 
equipment  for  the  inspection  of  masks, 
reticles  or  pellicles  with: 

b.2.e.l.  A  resolution  of  0.25 
micrometer  or  finer,  and 

b.2.e.2.  A  precision  of  0.75 
micrometer  or  finer  over  a  distance  in 
one  or  two  coordinates  of  63.5  mm  or 
more; 

Note:  3B991.b.2.e  does  not  control  general 
purpose  scanning  electron  microscopes 
except  when  specially  designed  and 
instnmiented  for  automatic  pattern 
inspection. 

b.2.f.  Align  and  expose  equipment  for 
wafer  production  using  photo-optical  or 
X-ray  methods,  including  both 
projection  image  transfer  equipment  and 
step  and  repeat  (direct  step  on  wafer)  or 
step  and  scan  (scanner)  equipment, 
capable  of  performing  any  of  the 
foUowing  fimctions: 

Note:  3B991.b.2.f  does  not  control  photo- 
optical  contact  and  proximity  mask  align  and 
expose  equipment  or  contact  image  transfer 
equipment. 

b.2.f.l.  Production  of  a  pattern  size  of 
less  than  2.5  micrometer; 

b.2.f.2.  Alignment  with  a  precision 
finer  than  ±  0.25  micrometer  (3  sigma); 
b.2.f.3.  Machine-to-machine  overlay 
no  better  than  ±+  0.3  micrometer;  or 
b.2.f.4.  A  light  sotuce  wavelength 
shorter  than  400  nm; 

b.2.g.  Electron  beam,  ion  beam  or  X- 
ray  equipment  for  projection  image 
transfer  capable  of  producing  patterns 
less  than  2.5  micrometer. 

Note:  For  focussed,  deflected-beam  systems 
(direct  write  systems),  see  3B991.b.l.i  or  b.lO. 

b.2.h.  Eqtiipment  using  "lasers"  for 
direct  write  on  wafers  capable  of 
producing  patterns  less  than  2.5 
micrometer. 

b.3.  Equipment  for  the  assembly  of 
int^rated  cirtniits,  as  follows: 

b.3.a.  "Stored  program  controlled"  die 
bonders  having  all  of  the  foUowing 
characteristics: 

b.3.a.l.  Specially  designed  for  "hybrid 
.  integrated  circuits"; 

b.3.a.2.  X-Y  stage  positioning  travel 
exceeding  37.5  x  37.5  mm;  and 

b.3.a.3.  Placement  accuracy  in  the  X- 
Y  plane  of  finer  than  ±  10  micrometer, 
b.3.b.  "Stored  program  controlled" 
equipment  for  producing  multiple 
bonds  in  a  sin^e  operation  (e.g.,  beam 


lead  bonders,  chip  carrier  bonders,  tape 
bonders); 

b.3.c.  Semi-automatic  or  automatic 
hot  cap  sealers,  in  which  the  cap  is 
heated  locally  to  a  higher  temperature 
than  the  body  of  the  package,  specially 
designed  for  ceramic  microcircuit 
packages  controlled  by  3A001  and  that 
have  a  throughput  equal  to  or  more  than 
one  package  per  minute. 

Note:  3B991.b.3  does  not  control  general 
purpose  resistance  type  spot  welders. 

b.4.  Filters  for  clean  rooms  capable  of 
providing  an  air  environment  of  10  or 
less  particles  of  0.3  micrometer  or 
smaller  per  0.02832  m^  and  filter 
materials  therefor. 

3B992    Equipment  Not  Controlled  by 
3B002  for  the  Inspection  or  Testing  of 
Electronic  Components  and  Materials^ 
and  Specially  Designed  Components 
and  Accessories  Therefor 


List  of  Items  Controlled 

Unit:  Equipment  in  number. 
Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items: 

a.  Equipment  specially  designed  for 
the  inspection  or  testing  of  electron 
tubes,  optical  elements  and  specially 
designed  components  therefor 
controlled  by  3A001  or  3A991; 

b.  Equipment  specially  designed  for 
the  inspection  or  testing  of 
semiconductor  devices,  integrated 
circuits  and  "electronic  assembbes",  as 
follows,  and  systems  incorporating  or 
having  the  characteristics  of  such 
equipment: 

Note:  3B992.b  also  controls  equipment 
used  or  modified  for  use  in  the  inspection  or 
testing  of  other  devices,  such  as  imaging 
devices,  electro-optical  devices,  acoustic- 
■'wave  devices. 

b.l.  "Stored  program  controlled" 
inspection  equipment  for  the  automatic 
detection  of  defects,  errors  or 
contaminants  of  0.6  micrometer  or  less  . 
in  or  on  processed  wafers,  "substrates", 
other  than  printed  circuit  boards  or 
chips,  using  optical  image  acquisition 
techniques  for  pattern  comparison; 

Note:  3B992.b.l  does  not  control  general 
purpose  scanning  electron  microscopes, 
except  when  specially  designed  and 
instrumented  for  automatic  pattern 
inspection. 

b.2.  Specially  designed  "stored 
program  controlled"  measuring  and 
analysis  equipment,  as  follows: 

b.2.a.  Specially  designed  for  the 
measurement  of  oxygen  or  carbon 
content  in  semiconductor  materials; 

b.2.b.  Equipment  for  line  width 
measiuement  with  a  resolution  of  1 
micrometer  or  finer; 


b.2.c.  Specially  designed  flatness 
measurement  instruments  capable  of 
measuring  deviations  from  flatness  of  10 
micrometer  or  less  with  a  resolution  of 
1  micrometer  or  finer. 

b.3.  "Stored  program  controlled" 
wafer  probing  equipment  having  any  of 
the  following  characteristics: 

b.3. a.  Positioning  accuracy  finer  than 
3.5  micrometer; 

b.3.b.  Capable  of  testing  devices 
having  more  than  68  terminals;  or 

b.3.c.  Capable  of  testing  at  a  frequency 
exceeding  1  GHz; 

b.4.  Test  equipment  as  follows: 

b.4.a.  "Stored  program  controlled" 
eqtiipment  specially  designed  for  testing 
discrete  semiconductor  devices  and 
imencapsulated  dice,  capable  of  testing 
at  frequencies  exceeding  18  GHz; 

Technical  Note:  Discrete  semiconductor 
devices  include  photocells  and  solar  cells. 

b.4.b.  "Stored  program  controlled" 
equipment  specially  designed  for  testing 
integrated  circuits  and  "electronic 
assemblies"  thereof,  capable  of 
functional  testing: 

b.4.b.l.  At  a  pattern  rate  exceeding  20 
MHz;  or 

b.4.b.2.  At  a  pattern  rate  exceeding  10 
MHz  but  not  exceeding  20  MHz  and 
capable  of  testing  packages  of  more  than 
68  terminals; 

Note:  3B992.b.4.b  does  not  control 
equipment  specially  designed  for  testing 
integrated  circuits  not  controlled  by  3A001  or 
3A991. 

Notes:  1.  3B992.b.4.b  does  not  control  test 
equipment  specially  designed  for  testing 
"assemblies"  or  a  class  of  "electronic 
assemblies"  for  home  and  entertainment 
applications.. 

2.  3B992.b.4.b  does  not  control  test 
equipment  specially  designed  for  testing 
electronic  components,  "assemblies"  and 
integrated  circuits  not  controlled  by  3A001  or 
3A991  provided  such  test  equipment  does 
not  incorporate  computing  bcilities  with 
"user  accessible  programmability". 

b.4.c.  Equipment  specially  designed 
for  determining  the  performance  of 
focal-plane  arrays  at  wavelengths  of 
more  than  1,200  nm,  using  "stored 
program  controlled"  measurements  or 
computer  aided  evaluation  and  having 
any  of  the  following  characteristics: 

b.4.c.l.  Using  scanning  light  spot 
diameters  of  less  than  0.12  mm; 

b.4.c.2.  Designed  for  measuring 
photosensitive  performance  parameters 
and  for  evaluating  frequency  response, 
modulation  transfer  fimction, 
uniformity  of  responsivity  or  noise:  or 

b.4.c.3.  Designed  for  evaluating  arrays 
capable  of  creating  images  with  more 
than  32  x  32  line  elements; 

b.5.  Electron  beam  test  systems 
designed  for  operation  at  3  keV  or 
below,  or  "laser"  beam  systems,  for  non- 


Federal  Register /Vol.  67,  No.  2 /Thursday,  January  3,  2002 /Rules  and  Regulations  471 


contactive  probing  of  powered-up 
semiconductor  devices  having  any  of 
the  following: 

b.5.a.  Stroboscopic  capability  with 
either  beam  blanking  or  detector 
strobing; 

b.5.b.  An  electron  spectrometer  for 
voltage  measurements  with  a  resolution 
of  less  than  0.5  V;  or 

b.5.c.  Electrical  tests  fbcttnes  for 
performance  analysis  of  integrated 
circuits; 

Note:  3B992.b.5  does  not  control  scanning 
electron  microscopes,  except  when  specially 
designed  and  instrumented  for  non- 
contactive  probing  of  a  powered-up 
semiconductor  device. 

b.6.  "Stored  program  controlled" 
multifunctional  focused  ion  beam 
systems  specially  designed  for 
manufacturing,  repairing,  physical 
layout  analysis  and  testing  of  masks  or 
semiconductor  devices  and  having 
either  of  the  following  characteristics: 

b.6.a.  Target-to-beam  position 
feedback  control  precision  of  1 
micrometer  or  finer;  or 

b.6.b.  Digital-to-analog  conversion 
acctuacy  exceeding  12  bit; 

b.7.  Particle  measuring  systems 
employing  "lasers"  designed  for 
measimng  particle  size  and 
concentration  in  air  having  both  of  the 
following  characteristics: 

b.7.a.  Capable  of  measuring  particle 
sizes  of  0.2  micrometer  or  less  at  a  flow 
rate  of  0.02832  m^  per  minute  or  more: 
and 

b.7.b.  Capable  of  characterizing  Class 
10  clean  air  or  better. 

3C001    Hetero-Epitaxial  Materials 
Coosisling  of  a  "Substrate"  Having 
Stacked  Epitaxially  Grown  Multiple 
La]rers  of  Any  of  the  Following  (Siee  List 
of  Items  Controlled) 


List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  This  entry  does  not 
control  equipment  or  material  whose 
fimctionality  has  been  unalterably 
disabled  are  not  controlled. 

Related  Definitions:  III/V  compounds 
are  polycrystalline  or  binary  or  complex 
monocrystalline  products  consisting  of 
elements  of  groups  ULA  and  VA  of 
Mendeleyev's  periodic  classification 
table  (e.g.,  gallium  arsenide,  galliiun- 
aluminiiun  arsenide,  indium 
phosphide). 

Items: 

a.  Silicon; 

b.  Germaniiun; 

c.  Silicon  Carbide;  or 

d.  ni/V  compoimds  of  gallium  or 
indium. 


3D003  Computer-Aided-Design  (CAD) 
"Software",  Having  all  of  the  Following 
(See  list  of  Items  Controlled) 


List  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  3D003  does  not 
control  "software"  specially  designed 
for  schematic  entry,  logic  simulation, 
placing  and  routing,  layout  verification 
or  pattern  generation  tape. 

Related  Definitions:  (1.)  Libraries, 
design  attributes  or  associated  data  for 
the  design  of  semiconductor  devices  or 
integrated  circuits  are  considered  as 
"technology".  (2.)  A  lithographic 
processing  simulator  is  a  "software" 
package  used  in  the  design  phase  to 
define  the  sequence  of  lithographic, 
etching  and  deposition  steps  for 
translating  masking  patterns  into 
specific  topographical  patterns  in 
conductors,  dielectrics  or. 
semiconductor  materiad. 

Items: 

a.  Designed  for  the  "development"  of 
semiconductor  devices  or  integrated 
circuits;  and 

b.  Designed  to  perform  or  use  any  of 
the  following: 

b.l.  Design  rules  or  circuit  verification 
rules; 

b.2.  Simulation  of  the  physically  laid 
out  circuits;  or 

b.3.  Lithographic  processing 
simidators  for  design. 

3E001    "Technology"  According  to  the 
General  Technology  Note  for  the 
"Development"  or  "Production"  of 
Equipment  or  Materiab  Controlled  by 
3A  (Except  3A292,  3A980,  3A981, 
3A991  or  3A992),  3B  (except  3B991  and 
3B992)  or  3C 


List  of  Items  Controlled 

Unit:  W  A. 

Related  Controls:  See  also  3E101  and 
3E201. 

Related  Definition:  W A. 

Items: 

The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

Note:  3E001  does  not  control  "technology" 
for  the  "development"  or  "production"  of: 

(a)  Microwave  transistors  operating  at 
frequencies  below  31  GHz; 

(b)  Integrated  circuits  controlled  by 
3A001.a.3  to  a.l2.  having  all  of  the  following: 

(b.l)  Using  "technology"  of  0.7  micrometer 
or  more;  and 

(b.2)  Not  incorporating  multi-layer 
structures. 

Technical  Note:  The  term  multi-layer 
structures  in  Note  b.2  does  not  include 
devices  incorporating  a  maximum  of  two 
metal  layers  and  two  polysilicon  layers. 


3E002    "Technology"  According  to  the 
General  Technology  Note  Other  Than 
That  Controlled  in  3E001  for  the 
"Development"  or  "Production"  of 
"Microprocessor  Microcircuits", 
"Micro-Computer  Microcircuits"  and 
Microf»ntroller  Microcircuits  Having  a 
"Composite  Theoretical  Performance" 
("CTP")  of  530  Million  Theoretical 
Operations  Per  Second  (MTOPS)  or 
More  and  an  Arithmetic  Logic  Unit 
With  an  Access  Width  of  32  Bits  or 
More 

License  Requirements 

Reason  for  Control:  NS,  AT. 


Control(s) 

Country  chart 

NS  applies  to  entire  entry  .... 
AT  applies  to  entire  entry  .... 

NS  Column  1. 
AT  Column  1 . 

License  Exceptions 

CIV:  N/A. 
TSfl.Yes. 

List  of  Items  Controlled 

Unit:  W  A. 

Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items: 

The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

Note:  3E002  does  not  control  "technology" 
for  the  "development"  or  "production"  of: 

(a)  Microwave  transistors  operating  at 
frequencies  below  31  GHz; 

(b)  Integrated  circuits  controlled  by 
3A001.a.3  to  a. 12,  having  all  of  the  following: 

(b.l)  Using  "technology"  of  0.7  micrometer 
or  more;  and 

(b.2)  Not  incorporating  multi-layer 
structures. 

Technical  Note:  The  term  multi-layer 
structures  in  Note  b.2  does  not  include 
devices  incorporating  a  maximum  of  two 
metal  layers  and  two  polysilicon  layers. 

3E003  Other 'Technology"  for  the 
"Development"  or  "Production"  of 
Items  Described  in  the  List  of  Items 
Controlled 

License  Requirements 

Reason  for  Control:  NS,  AT. 


Control(s) 

Country  chart 

NS  applies  to  entire  entry  .... 
AT  applies  to  entire  entry  .... 

NS  Column  1 
AT  Column  1 . 

License  Exceptions 

CIV:  N/A. 

rSfl;  Yes,  except  .f. 

List  of  Items  Controlled 

Unit:  N/A. 

Related  Controls:  See  3E001  for 
silicon-on-insulation  (SOI)  technology 
for  the  "development"  or  "production" 
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related  to  radiation  hardening  of 
integrated  circuits. 

Related  Definitions  :N/ A.  i 

Items:  \ 

a.  Vacumn  microelectronic  devices; 

b.  Hetero-structure  semiconductor 
devices  such  as  high  electron  mobility 
transistors  (HEMT),  hetero-bipolar 
transistors  (HBT),  quantum  well  and 
super  lattice  devices; 

c.  "Superconductive"  electronic 
devices; 

d.  Substrates  of  films  of  diamond  for 
electronic  components; 

e.  Substrates  of  silicon-on-insulator 
(SOI)  for  integrated  circuits  in  which  the 
insulator  is  silicon  dioxide; 

f.  Substoates  of  silicon  carbide  for 
electronic  components. 

10.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
4 — Computers,  Export  Control 
Classification  Number  (ECCN)  4D003  is 
amended  by  revising  the  List  of  Items 
Controlled  Section,  to  read  as  follows: 

4D003    Specific  "Software",  As 
Follows  (See  List  of  Items  Controlled) 


List  of  Items  ControUed 

Unit:  $  value. 
Related  Controls:  N/A. 
Related  Definitions:  N/A. 
Items: 

a.  Operating  system  "software", 
"software"  development  tools  and 
compilers  specially  designed  for  "multi- 
data-stream  processing"  equipment,  in 
"soince  code";  ; 

b.  (Reserved) 

'  c.  "Software"  having  characteristics 
or  performing  functions  exceeding  the 
limits  in  Category  5,  Part  2 
("Information  Security"); 

d.  Operating  systems  specially 
designed  for  "real  time  processing" 
equipment  that  guarantees  a  "global 
interrupt  latency  time"  of  less  than  20 
jis. 

11.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
5 — ^Telecommimications  and 
"Information  Security",  Part  I — 
Telecommunications  is  amended  by 
revising  the  List  of  Items  Controlled 
section  for  Export  Control  Classification 
Numbers  (ECCNs)  5D001  and  5E001,  to 
read  as  follows:  | 

5D001    "Software",  As  Described  in 
the  List  of  Itrans  Controlled 


List  of  Items  ControUed 

Unit:  $  value. 

Related  Controls:  See  also  5D991. 

Relat&i  Definitions:  N/A. 

Items: 


a.  "Software"  specially  designed  or 
modified  for  the  "development", 
"production"  or  "use"  of  equipment, 
functions  or  features  controlled  by 
5A001or5B001. 

b.  "Software"  specially  designed  or 
modified  to  support  "technology" 
controlled  by  5E001. 

c.  Specific  "software"  as  follows: 
c.l.  "Software"  specially  designed  or 

modified  to  provide  characteristics, 
functions  or  features  of  equipment 
controlled  by  5A001  or  5B001; 

C.2.  [Reserved]; 

C.3.  "Software",  other  than  in 
machine-executable  form,  specially 
designed  for  "dynamic  adaptive 
routing". 

d.  "Software"  specially  designed  or 
modified  for  the  "development"  of  any 
of  the  following  telecommunication 
transmission  or  "stored  program 
controlled"  switching  equipment: 

d.l.  Equipment  employing  digital 
techniques,  including  "Asynchronous 
Transfer  Mode"  ("ATM"),  designed  to 
operate  at  a  "total  digital  transfer  rate" 
exceeding  1.5  Gbit/s; 

d.2.  Equipment  employing  a  "laser" 
and  having  any  of  the  following: 

d.2.a.  A  transmission  wavelength 
exceeding  1750  nm;  or 

d.2.b.  &nploying  analog  techniques 
and  having  a  bandwidth  exceeding  2.5 
GHz; 

Note:  5b0Ol.d.2.b.  does  not  control 
"software"  specially  designed  or  modified  for 
the  "development"  of  commercial  TV 
systems. 

d.3.  Equipment  employing  "optical 
switching";  or 

d.4.  Radio  equipment  employing 
quadrature-amplitude-modulation 
(QAM)  techniques  above  level  128; 

5E001    "Technology",  (See  Ust  of 
Items  ControUed) 


List  of  Items  ControUed 

Unit:  $  value. 

Related  Controls:  See  also  SElOl  and 
5E991. 
Related  Definitions:  N/A. 
Items: 

a.  "Technology"  according  to  the 
General  Technology  Note  for  the 
"development",  "production"  or  "use" 
(excluding  operation)  of  equipment, 
functions  or  featiues  or  "software" 
controlled  by  5A001,  5B001  or  5D001. 

b.  Specific  "technologies",  as  follows: 
b.l.  "Required"  "technology"  for  the 

"development"  or  "production"  of 
telecommimications  equipment 
specially  designed  to  be  used  on  board 
satellites; 

b.2.  "Technology"  for  the 
"development"  or  "use"  of  "laser" 


communication  techniques  with  the 
capability  of  automatically  acquiring 
and  tracking  signals  and  maintaining 
commimications  through 
exoatmosphere  or  sub-surface  (water) 
media; 

b.3.  "Technology"  for  the 
"development"  of  digital  ceUular  radio 
systems; 

b.4.  "Technology"  for  the 
"development"  of  "spread  spectrum" 
techniques,  including  "frequency 
hopping"  techniques. 

c.  "Technology"  according  to  the 
General  Technology  Note  for  the 
"development"  or  "production"  of  any 
of  the  following  telecommimication 
transmission  or  *'stored  program 
controlled"  switching  equipment, 
functions  or  features: 

c.l.  Equipment  employing  digital 
techniques,  including  "Asynchronous 
Transfer  Mode"  ("ATM"),  designed  to 
operate  at  a  "total  digital  transfer  rate" 
exceeding  1.5  Gbit/s; 

C.2.  Equipment  employing  a  "laser" 
and  having  any  of  the  following: 

c.2.a.  A  transmission  wavelength 
exceeding  1750  nm; 

c.2.b.  Performing  "optical 
amplification"  using  praseodymium- 
doped  fluoride  fiber  amplifiers 
(PDFFA); 

C.2.C.  Employing  coherent  optical 
transmission  or  coherent  optical 
detection  techniques  (also  called  optical 
heterodjme  or  homodyne  techniques); 

c.2.d.  Employing  wavelength  division 
midtiplexing  techniques  exceeding  8 
optical  carriers  in  a  single  optical 
window;  or 

c.2.e.  Employing  analog  techniques 
and  having  a  bandwidth  exceeding  2.5 
GHz; 

Note:  5E001.  c.2.e.  does  not  control 
"technology"  for  the  "development"  or 
"production"  of  commercial  TV  systems. 
C.3.  Equipment  employing  "optical 
switching"; 

C.4.  Radio  equipment  having  any  of 
the  following: 

c.4.a.  Quadratiue-amplitude- 
modulation  (QAM)  techniques  above 
level  128;  or 

c.4.b.  Operating  at  input  or  output 
frequencies  exceeding  31  GHz;  or 
Note:  5E001.c.4.b.  does  not  control 
"technology"  for  the  "development"  or 
"production"  of  equipment  designed  or 
modified  for  operation  in  any  frequency  band 
which  is  "allocated  by  the  ITIJ"  for  radio- 
communications  services^  but  not  for  radio- 
determination. 

C.5.  Equipment  employing  "common 
chaimel  signalling"  operating  in  either 
non-associated  or  quasi-associated  mode 
of  operation. 

12.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
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6 — Sensors,  the  following  Export 
Control  Classification  Numbers  (ECCNs) 
are  amended: 

a.  By  revising  the  License  Exception 
and  List  of  Items  Controlled  sections  for 
ECCNs  6A003  and  6A005; 

b.  By  revising  the  List  of  Items 
Controlled  section  for  ECCNs  6A995 
and  6C002;  and 

c.  By  revising  the  Heading  and  the 
List  of  Items  Controlled  section  for 
ECCN  6C992,  to  read  as  follows: 

6A003    Cameras 

***** 

License  Exceptions 

LVS:  $1500,  except  N/A  for  6A003.a.2 
through  a.6,  b.l,  b.3  and  b.4. 
GBS:  Yes  for  6A003.a.l. 
CIV:  Yes  for  6A003.a.l. 

List  of  Items  ControUed 

Unit:  Number. 

Related  Controls:  See  also  6A203.  See 
8A002.d  and  .e  for  cameras  specially 
designed  or  modified  for  underwater 
use. 

Related  Definitions:  N/A. 

Items: 

a.  Instriunentation  cameras  and 
specially  designed  components  therefor, 
as  follows: 

Note:  Instrumentation  cameras,  controlled 
by  6A003.a.3  to  6A003.a.5,  with  modular 
structures  should  be  evaluated  by  their 
maximum  capability,  using  plug-ins  available 
according  to  the  camera  manufacturer's 
specifications. 

a.l.  High-speed  cinema  recording 
cameras  using  any  film  format  from  8 
mm  to  16  mm  inclusive,  in  which  the 
film  is  continuously  advanced 
throughout  the  recording  period,  and 
that  are  capable  of  recording  at  framing 
rates  exceeding  13,150  frames/s; 

Note:  6A003.a.l  does  not  control  cinema 
recording  cameras  designed  for  civil 
purposes. 

a.2.  Mechanical  high  speed  cameras, 
in  which  the  film  does  not  move, 
capable  of  recording  at  rates  exceeding 
1,000,000  frames/s  for  the  full  framing 
height  of  35  mm  film,  or  at 
proportionately  higher  rates  for  lesser 
frame  heights,  or  at  proportionately 
lower  rates  for  greater  frame  heights; 

a. 3.  Mechanical  or  electronic  streak 
cameras  having  writing  speeds 
exceeding  10  mm/^s; 

a.4.  Electronic  framing  cameras 
having  a  speed  exceeding  1,000,000 
fiames/s; 

a.5.  Electronic  cameras,  having  all  of 
the  following: 

a.5.a.  An  electronic  shutter  speed 
(gating  capability)  of  less  than  1  \is  per 
full  frame;  and 


a.5.b.  A  read  out  time  allowing  a 
framing  rate  of  more  than  125  full 
frames  per  second. 

a.6.  Plug-ins,  having  all  of  the 
following  characteristics: 

^.6.a.  Specially  designed  for 
instrumentation  cameras  which  have 
modular  structiues  and  that  are 
controlled  by  6A003.a;  and 

a.6.b.  Enabling  these  cameras  to  meet 
the  characteristics  specified  in 
6A003.a.3, 6A003.a.4  or  6A003.a.5, 
according  to  the  manufacturer's 
specifications. 

b.  Imaging  cameras,  as  follows: 

Note:  6A003.b  does  not  control  television 
or  video  cameras  specially  designed  for 
television  broadcasting. 

b.l.  Video  cameras  incorporating 
solid  state  sensors,  having  any  of  the 
foUov^ring: 

b.l. a.  More  than  4  x  106  "active 
pixels^'  per  solid  state  array  for 
monochrome  (black  and  white)  cameras; 

b.l.b.  More  than  4  x  106  "active 
pixels"  per  solid  state  array  for  color 
cameras  incorporating  three  solid  state 
arrays;  or 

b.l.c.  More  than  12  x  106  "active 
pixels"  for  solid  state  array  color 
cameras  incorporating  one  solid  state 
array; 

Technical  Note:  For  the  purposes  of  this 
entry,  digital  video  cameras  should  be 
evaluated  by  the  maximum  number  of 
"active  pixels"  used  for  capturing  moving 
images. 

b.2.  Scanning  cameras  and  scaiming 
camera  systems,  having  all  of  the 
following: 

b.2.a.  Linear  detector  arrajrs  with 
more  than  8,192  elements  per  array;  and 

b.2.b.  Mechanical  scaiming  in  one 
direction; 

b.3.  Imaging  cameras  incorporating 
image  intensifier  tubes  having  the 
characteristics  listed  in  6A002.a.2.a; 

b.4.  Imaging  cameras  incorporating 
"focal  plane  arrays"  having  the 
characteristics  listed  in  6A002.a.3. 

Note:  6A003.b.4  does  not  control  imaging 
cameras  incorporating  linear  "focal  plane 
arrays"  with  twelve  elements  or  fewer,  not 
employing  time-delay-and-integration  within 
the  element,  designed  for  any  of  the 
following: 

a.  Industrial  or  civilian  intrusion 
alarm,  traffic  or  industrial  movement 
control  or  counting  systems; 

b.  Industrial  equipment  used  for 
inspection  or  monitoring  of  heat  flows 
in  buildings,  equipment  or  industrial 
processes; 

c.  Industrial  equipment  used  for 
inspection,  sorting  or  analysis  of  the 
properties  of  materials; 

d.  Equipment  specially  designed  for 
laboratory  use;  or 

e.  Medical  equipment. 


6A005  "Lasers",  Components  and 
Optical  Equipment,  As  FoUows  (See 
List  of  Items  ControUed) 


License  Exceptions 

LVS:  N/A  for  NP  items.  $3000  for  all 
other  items. 

GBS:  Yes,  for  6A005.d  (except  d.2.c). 
CO2  or  CO/CO2  "lasers"  having  an 
output  wavelength  in  the  range  bom 
9,000  to  11,000  nm  and  having  a  pulsed 
output  not  exceeding  2  )  per  pulse  and 
a  maximum  rated  average  single  or 
multimode  output  power  not  exceeding 
5  kW;  CO  "lasers"  having  a  CW 
maximum  rated  single  or  multimode . 
output  power  not  exceeding  10  kW;  CO2 
"lasers"  controlled  by  6A005.a.4  that 
operate  in  CW  multiple-transverse 
mode;  and  having  a  CW  output  power 
not  exceeding  15  kW;  Neodymiiun- 
doped  (other  than  glass),  pulse-excited, 
"Q-switched  lasers"  controlled  by 
6A005.c.2.b.2.b  having  a  pulse  duration 
equal  to  or  more  than  1  ns;  and  a 
multiple-transverse  mode  output  with  a 
"peak  power"  not  exceeding  400  MW; 
Neodymiiun-doped  (other  than  glass) 
"lasers"  controlled  by  6A005.c.2.b.3.b 
or  6A005.c.2.b.4.b  that  have  an  output 
wavelength  exceeding  1 ,000  imi,  but  not 
exceeding  1,100  nm;  and  an  average  or 
CW  output  power  not  exceeding  2  kW; 
and  operate  in  a  pulse-excited,  non-"Q- 
switched"  multiple-transverse  mode;  or 
in  a  continuously  excited,  multiple- 
transverse  mode;  and  6A005.f.l. 

CIV:  Yes,  for  6A005.d  (except  d.2.c), 
CO2  or  CO/CO2  "lasers"  having  an 
output  wavelength  in  the  range  from 
9,000  to  11,000  nm  and  having  a  pulsed 
output  not  exceeding  2  J  per  pulse  and 
a  maximum  rated  average  single  or 
multimode  output  power  not  exceeding 
5  kW;  CO  "lasers"  having  a  CW 
maximum  rated  single  or  multimode 
output  power  not  exceeding  10  kW;  CO2 
"lasers"  controlled  by  6A005.a.4  that 
operate  in  CW  multiple-transverse 
mode;  and  having  a  CW  output  power 
not  exceeding  15  kW;  Neodymium- 
doped  (other  than  glass),  pulse-excited, 
"Q-switched  lasers"  controlled  by 
6A005.c.2.b.2.b  having  a  pulse  duration 
equal  to  or  more  than  1  ns;  and  a 
multiple-transverse  mode  output  with  a 
"peak  power"  not  exceeding  400  MW; 
Neodymiiun-doped  (other  than  glass) 
"lasers"  controlled  by  6A005.c.2.b.3.b 
or  6A005.c.2.b.4.b  that  have  an  output 
wavelength  exceeding  1,000  run,  but  not 
exceeding  1,100  mn;  and  an  average  or 
CW  output  power  not  exceeding  2  kW; 
and  operate  in  a  pulse-excited,  non-"Q- 
switched"  multiple-transverae  mode;  or 
in  a  continuously  excited,  multiple- 
transverse  mode;  and  6A005.f.l. 
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List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value. 

Related  Controls:  (1 J  See  also  6A205, 
6A995,  OBOOl.g.5  and  OBOOl.b.6.  (2.) 
Shared  aperture  optical  elements, 
capable  of  operating  in  "super-high 
power  laser"  applications  are  subject  to 
the  export  licensing  authority  of  the 
U.S.  Department  of  State,  Office  of 
Defense  Trade  Controls.  (See  22  CFR 
part  121.) 

Related  Definitions:  (1.)  Pulsed 
"lasers"  include  those  that  run  in  a 
continuous  wave  (CW)  mode  with 
pulses  superimposed.  (2.)  Pulse-excited 
"lasers"  include  those  that  run  in  a 
continuously  excited  mode  with  pulse 
excitation  superimposed.  (3.)  The 
control  status  of  Raman  "lasers"  is 
determined  by  the  parameters  of  the 
pumping  source  "lasers".  The  piunping 
source  "lasers"  can  be  any  of  the 
"lasers"  described  as  follows: 

Items: 

a.  Gas  "lasers",  as  follows: 

a.l.  Excimer  "lasers",  having  any  of 
the  following: 

a.l.a.  An  output  wavelength  not 
exceeding  150  nm  and  having  any  of  the 
following: 

a.l.a.l.  An  output  energy  exceeding 
50  m)  per  pulse;  or 

a.l.a.2.  An  average  output  power 
exceeding  1  W; 

a.l.b.  An  output  wavelength 
exceeding  150  nm  but  not  exceeding 
190  nm  and  having  any  of  the  following: 

a.l.b.l.  An  output  energy  exceeding 
1.5  J  per  pulse;  or 

a.l.b.2.  An  average  output  power 
exceeding  120  W; 

a. I.e.  An  output  wavelength 
exceeding  190  nm  but  not  exceeding 
360  nm  and  having^any  of  the  following: 

a.l.c.1.  An  output  energy  exceeding 
10  J  per  pulse;  or 

a.l.c.2.  An  average  output  power 
racceeding  500  W;  or 

a.l.d.  An  output  wavelength 
exceeding  360  nm  and  having  any  of  the 
following: 

a.l.d.l.  An  output  energy  exceeding 
1.5  J  pier  pulse;  or 

a.l.d.2.  An  average  output  power 
exceeding  30  W; 

N.B.  For  excimer  "lasers"  specially 
designed  for  lithography  equipment,  see 
3B001. 

a.2.  Metal  vapor  "lasers",  as  follows: 

a.2.a.  Copper  (Cu)  "lasers"  having  an 
average  output  power  exceeding  20  W; 

a.2.b.  Gold  (Au)  "lasers"  having  an 
average  output  power  exceeding  5'W; 

a.2.c.  Sodium  (Na)  "lasers"  having  an 
output  power  exceeding  5  W; 

a.2.d.  Barium  (Ba)  "lasers"  having  an 
average  output  power  exceeding  2  W; 


a.3.  Carbon  monoxide  (CO)  "lasers" 
having  any  of  the  following: 

a.3. a.  An  output  energy  exceeding  2  J 
per  pulse  and  a  pulsed  "peak  power" 
exceeding  5  kW;  or 

a.3.b.  An  average  or  CW  output  power 
exceeding  5  kW; 

a.4.  Carbon  dioxide  (CO2)  "lasers" 
having  any  of  the  following: 

a.4. a.  A  CW  output  power  exceeding 
15  kW; 

a.4.b.  A  pulsed  output  having  a 
"pulse  diuation"  exceeding  10  ^ls  and 
having  any  of  the  following: 

a.4.b.l.  An  average  output  power 
exceeding  10  kW;  or 

a.4.b.2.  A  pulsed  "peak  power" 
exceeding  100  kW;  or 

a.4.c.  A  pulsed  output  having  a  "pidse 
diuation"  equal  to  or  less  than  10  jis; 
and  having  any  of  the  following: 

a.4.c.l.  A  pulse  energy  exceeding  5  J 
per  pulse;  or 

a.4.c.2.  An  average  output  power 
exceeding  2.5  kW; 

a.5.  "Chemical  lasers",  as  follows: 

a.5.a.  Hydrogen  Fluoride  (HF) 
"lasers"; 

a.5.b.  Deuterium  Fluoride  (DF) 
"lasers"; 

a.5.c.  "Transfer  lasers",  as  follows: 

a.5.c.l.  Oxygen  Iodine  (O2-I)  "lasers"; 

a.5.c.2.  Deuteriiun  Fluoride-Carbon 
dioxide  (DF-CO2)  "lasers"; 

a.6.  Krypton  ion  or  argon  ion  "lasers" 
having  any  of  the  following: 

a.6.a.  An  output  energy  exceeding  1.5 
J  per  pulse  and  a  pulsed  "peak  power" 
exceeding  50  W;  or 

a.6.b.  An  average  or  CW  output  power 
exceeding  50  W; 

a.7.  Other  gas  "lasers",  having  any  of 
the  following: 

Note:  6A005.a.7  does  not  control  nitrogen 
"lasers". 

a.7.a.  An  output  wavelength  not 
exceeding  150  nm  and  having  any  of  the 
following: 

a.7.a.l.  An  output  energy  exceeding   • 
50  mj  per  pulse  and  a  pulsed  "peak 
power"  exceeding  1  W;  or 

a.7.a.2.  An  average  or  CW  output 
power  exceeding  1  W; 

a.7.b.  An  output  wavelength 
exceeding  150  nm  but  not  exceeding 
800  nm  and  having  any  of  the  following: 

a.7.b.l.  An  output  energy  exceeding 
1.5  J  per  pulse  and  a  pulsed  "peak 
power"  exceeding  30  W;  or 

a.7.b.2.  An  average  or  CW  output 
power  exceeding  30  W; 

a.7.c.  An  output  wavelength 
exceeding  800  nm  but  not  exceeding 
1,400  nm  and  having  any  of  the 
following: 

a.7.c.l.  An  output  energy  exceeding 
0.25  J  per  pulse  and  a  piilsed  "peak 
power"  exceeding  10  W;  or 


a.7.c.2.  An  average  or  CW  output 
power  exceeding  10  W;  or 

a.7.d.  An  output  wavelength 
exceeding  1,400  nm  and  an  average  or 
CW  output  power  exceeding  1  W. 

b.  Semiconductor  "lasers",  as  follows: 

b.l.  Individual  single-transverse  mode 
semiconductor  "lasers"  having  all  of  the 
following: 

b.l. a.  A  wavelength  of  less  than  950 
nm  or  more  than  2000  nm;  and 

b.l-.b.  An  average  or  CW  output  power 
exceeding  100  mW; 

b.2.  Individual,  multiple-transverse 
mode  semiconductor  "lasers",  having 
all  of  the  following: 

b.2.a.  A  wavelength  of  less  than  950 
nm  or  more  than  2000  nm;  and 

b.2.b.  An  average  or  CW  output  power 
exceeding  10  W. 

b.3.  Individual  arrays  of  individual    • 
semiconductor  "lasers",  having  any  of 
the  following: 

b.3. a.  A  wavelength  of  less  than  950 
nm  and  an  average  or  CW  output  power 
exceeding  60  W;  or 

b.3.b.  A  wavelength  equal  to  or  greater 
than  2000  nm.  and  an  average  or  CW 
output  power  exceeding  10  W; 

TechiuGal  Note:  Semiconductor  "lasers" 
are  commonly  called  "laser"  diodes. 

Note  1: 6A005.b  includes  semiconductor 
"lasers"  having  optical  output  connectors 
(e.g.  fiber  optic  pigtails). 

Note  2:  The  control  status  of 
semiconductor  "lasers"  specially  designed 
for  other  equipment  is  determined  by  the 
control  status  of  the  other  equipment. 

c.  Solid  state  "lasers",  as  follows: 

c.l.  "Tunable"  "lasers"  having  any  of 
the  following: 

Note:  6A005.C.1  includes  titanium — 
sapphire  (Ti:  AI2O3),  thulium— Y AG  (Tm: 
YAG),  thulium— YSGG  (Tm:  YSGG). 
alexandrite  (Cr:  BeAl204)  and  color  center 
"lasers". 

c.l. a.  An  output  wavelength  less  than 
600  nm  and  having  any  of  the  following: 

C.1  .a.  1 .  An  output  energy  exceeding 
50  mJ  per  pulse  and  a  pulsed  "peak 
power"  exceeding  1  W;  or 

c.l.a.2.  An  avraage  or  CW  output 
power  exceeding  1  W; 

c.1  .b.  An  output  wavelength  of  600 
nm  or  more  but  not  exceeding  1,400  nm 
and  having  any  of  the  following: 

c.l. b.l.  An  output  energy  exceeding  1 
J  per  pulse  and  a  pidsed  "peak  power" 
exceeding  20  W;  or 

c.l.b.2.  An  average  or  CW  output 
power  exceeding  20  W;  or 

cl.c.  An  output  wavelength 
exceeding  1 .400  nm  and  having  any  of 
the  following: 

c.1. c.l.  An  output  energy  exceeding 
50  mJ  per  pulse  and  a  pulsed  "peak 
powOT"  exceeding  1  W;  or 

c.l.c.2.  An  average  or  CW  output 
power  exceeding  1  W; 
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C.2.  Non-"tunable"  "lasers",  as 
follows: 

Note:  6A005.C.2  includes  atomic  transition 
solid  state  "lasers". 

c.2.a.  Neodymium  glass  "lasers",  as 
follows: 

c.2.a.l.  "Q-switched  lasers"  having 
any  of  the  following: 

c.2.a.l.a.  An  output  energy  exceeding 
20  J  but  not  exceeding  50  J  per  pulse 
and  an  average  output  power  exceeding 
10  W;  or 

c.2.a.l.b.  An  output  energy  exceeding 
50  J  per  pulse; 

c.2.a.2.  Non-"Q-switched  lasers" 
having  any  of  the  following: 

c.2.a.2.a.  An  output  energy  exceeding 
50  J  but  not  exceeding  100  J  per  pulse 
and  an  average  output  power  exceeding 
20  W;  or 

c.2.a.2.b.  An  output  energy  exceeding 
100  J  per  pulse; 

c.2.b.  Neodymiiun-doped  (other  than 
glass)  "lasers",  having  an  output 
wavelength  exceeding  1,000  nm  but  not 
exceeding  1,100  nm,  as  follows: 

N.B.:  For  neodjonium-doped  (other 
than  glass)  "lasers"  having  an  output 
wavelength  not  exceeding  1,000  nm  or 
exceeding  1,100  nm,  see  6A005.c.2.c. 

c.2.b.l.  Pulse-excited,  mode-locked, 
"Q-switched  lasers"  having  a  "pulse 
duration"  of  less  than  1  ns  and  having 
any  of  the  following: 

c.2.b.l.a.  A  "peak  power"  exceeding  5 
GW; 

c.2.b.l-b.  An  average  output  power 
exceeding  10  W;  or 

c.2.b.l.c.  A  pulsed  energy  exceeding 
0.1  J; 

c.2.b.2.  Pulse-excited,  "Q-switched 
lasers"  having  a  puls@  duration  equal  to 
or  more  than  1  ns,  and  having  any  of  the 
following: 

c.2.b.2.a.  A  single-transverse  mode 
output  having: 

c.2.b.2.a.l.  A  "peak  power"  exceeding 
100  MW; 

c. 2. b.2. a. 2.  An  average  output  power 
exceeding  20  W;  or 

c.2.b.2.a.3.  A  pulsed  energy  exceeding 
2  J;  or 

c.2.b.2.b.  A  multiple-transverse  mode 
output  having: 

c.2.b.2.b.l.  A  "peak  power"  exceeding 
400  MW; 

c.2.b.2.b.2.  An  average  output  power 
exceeding  2  kW;  or 

c.2.b.2.b.3.  A  pulsed  energy  exceeding 
2  J: 

c.2.b.3.  Pulse-excited,  non-"Q- 
switched  lasers",  having: 

c.2.b.3.a.  A  single-transverse  mode 
output  having: 

c.2.b.3.a.l.  A  "peak  power"  exceeding 
500  kW;  or 

c.2.b.3.a.2.  An  average  output  power 
exceeding  150  W;  or 


c.2.b.3.b.  A  multiple-transverse  mode 
output  having: 

c.2.b.3.b.l.  A  "peak  power"  exceeding 
lMW;or 

c.2.b.3.b.2.  An  average  power 
exceeding  2  kWr 

c.2.b.4.  Continuously  excited  "lasers" 
having: 

c.2.b.4.a.  A  single-transverse  mode 
output  having: 

c.2.b.4.a.l.  A  "peak  power"  exceeding 
500  kW;  or 

c.2.b.4.a.2.  An  average  or  CW  output 
power  exceeding  150  W;  or 

c.2.b.4.b.  A  multiple-transverse  mode 
output  having: 

c.2.b.4.b.l.  A  "peak  power"  exceeding 
lMW;or 

c.2.b.4.b.2.  An  average  or  CW  output 
power  exceeding  2  kW; 

C.2.C.  Other  non-"tunable"  "lasers", 
having  any  of  the  following: 

C.2.C.I.  A  wavelength  less  than  150 
nm  and  having  any  of  the  following: 

c.2.c.l.a.  An  output  energy  exceeding 
50  mJ  per  pulse  and  a  pulsed  "peak 
power"  exceeding  1  W;  or 

c.2.c.l.b.  An  average  or  CW  output 
power  exceeding  1  W; 

C.2.C.2.  A  wavelength  of  150  nm  or 
more  but  not  exceeding  800  nm  and 
having  any  of  the  following: 

c.2.c.2.a.  An  output  .energy  exceeding 
1.5  J  per  pulse  and  a  pulsed  "peak 
power"  exceeding  30  W;  or 

c.2.c.2.b.  An  average  or  CW  output 
power  exceeding  30  W; 

C.2.C.3.  A  wavelength  exceeding  800. 
nm  but  hot  exceeding  1 ,400  nm,  as 
fcdlows: 

c.2.c.3.a.  "Q-switched  lasers"  having: 

c.2.c.3.a.l.  An  output  energy 
exceeding  0.5  J  per  pulse  and  a  pulsed 
"peak  power"  exceeding  50  W;  or 

c.2.c.3.a.2.  An  average  output  power 
exceeding: 

c.2.c.3.a.2.a.  10  W  for  single-mode 
"lasers"; 

c.2.c.3.a.2.b.  30  W  for  multimode 
"lasers"; 

c.2.c.3.b.  Non-"Q-switched  lasers" 
having: 

c.2.c.3.b.l.  An  output  energy 
exceeding  2  J  per  pulse  and  a  pulsed 
"peak  power"  exceeding  50  W;  or 

c.2.c.3.b.2.  An  average  or  CW  output 
power  exceeding  50  W;  or 

C.2.C.4.  A  wavelength  exceeding  1,400 
nm  and  having  any  of  the  following: 

c.2.c.4.a.  An  output  energy  exceeding 
100  mJ  per  pulse  and  a  pulsed  "peak 
power"  exceeding  1  W;  or 

c.2.c.4.b.  An  average  or  CW  output 
power  exceeding  1  W; 

d.  Dye  and  other  liquid  "lasers", 
having  any  of  the  following: 

d.l.  A  wavelength  less  than  150  nm 
and: 

d.l. a.  An  output  energy  exceeding  50 
mJ  per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 


d.l.b.  An  average  or  CW  output  power 
exceeding  1  W; 

d.2.  A  wavelength  of  150  nm  or  more 
but  not  exceeding  800  nm  and  having 
any  of  the  following: 

d.2.a.  An  output  energy  exceeding  1.5 
J  per  pulse  and  a  pulsed  "peak  power" 
exceeding  20  W; 

d.2.b.  An  average  or  CW  output  power 
exceeding  20  W;  or 

d.2.c.  A  pulsed  single  longitudinal 
mode  oscillator  having  an  average 
output  power  exceeding  1  W  and  a 
repetition  rate  exceeding  1  kHz  if  the 
"pulse  duration"  is  less  than  100  us; 

d.3.  A  wavelength  exceeding  800  nm 
but  not  exceeding  1 ,400  nm  and  having 
any  of  the  following: 

d.3.a.  An  output  energy  exceeding  0.5 
J  per  pulse  and  a  pulsed  "peak  power" 
exceeding  10  W;  or 

d.3.b.  An  average  or  CW  output  power 
exceeding  10  W;  or 

d.4.  A  wavelength  exceeding  1,400 
nm  and  having  any  of  the  following: 

d.4. a.  An  output  energy  exceeding  100 
mJ  per  pulse  and  a  pulsed  "peak  power" 
exceeding  1  W;  or 

d.4.b.  An  average  or  CW  output  power 
exceeding  1  W; 

e.  Components,  as  follows: 

e.l.  Mirrors  cooled  either  by  active 
cooling  or  by  heat  pipe  cooling; 

Technical  Note:  Active  cooling  is  a  cooling 
technique  for  optical  components  using 
flowing  fluids  within  the  subsurface 
(nominally  less  than  1  mm  below  the  optical 
surface)  of  the  optical  component  to  remove 
heat  from  the  optic. 

e.2.  Optical  mirrors  or  transmissive  or 
partially  transmissive  optical  or  electror 
optical  components  specially  designed 
for  use  with  controlled  "lasers": 

f.  Optical  equipment,  as  follows: 
N.B.  For  shared  aperture  optical 

elements,  capable  of  operating  in 
"Super-High  Power  Laser"  ("SHPL") 
applications,  see  the  U.S.  Munitions  List 
(22  CFR  part  121).    ' 

f.l.  Dynamic  wavefront  (phase) 
hieasiuing  equipment  capable  of 
mapping  at  least  50  positions  on  a  beam 
wavefront  having  any  the  following: 

f.l. a.  Frame  rates  equal  to  or  more 
than  100  Hz  and  phase  discrimination 
of  at  least  5%  of  the  beam's  wavelength; 
or 

f.l.b.  Frame  rates  equal  to  or  more 
than  1,000  Hz  and  phase  discrimination 
of  at  least  20%  of  the  beam's 
wavelength; 

f.2.  "Laser"  diagnostic  equipment 
capable  of  measuring  "SHPL"  system 
angular  beam  steering  errors  of  equal  to 
or  less  than  10  jirad; 

f.3.  Optical  equipment  and 
components  specially  designed  for  a 
phased-array  "SHPL"  system  for 
coherent  beam  combination  to  an 
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acciiracy  of  lambda/10  at  the  designed 
wavelength,  or  0.1  (un.  whichever  is  the 
smaller; 

f.4.  Projection  telescopes  specially 
designed  for  use  with  "SHPL"  systems. 

6A995    "Lasers",  Not  Controlled  by 
6A00S  or  6A2f}5 

***** 

List  of  Items  Controlled       | 

Unit:  Equipment  in  niunber;  parts  and 
accessories  in  S  value. 
Related  Controls:  N/A. 
Related  Definitions:  N/A.  j 
Items:  ' 

a.  Caibon  dioxide  (CO2)  "lasers" 
having  any  of  the  following: 

a.l.  A  CW  output  power  exceeding  10 
kW: 

a.2.  A  pulsed  output  with  a  "pulse 
duration"  exceeding  10  microseconds; 
and 

a.2.a.  An  average  output  power 
exceeding  10  kW;  or 

a.2.b.  A  pulsed  "peak  power" 
exceeding  100  kW;  or 

a.3.  A  pulsed  output  with  a  "pulse 
duration"  equal  to  or  less  than  10 
microseconds;  and 

a. 3. a.  A  pulse  energy  exceeding  5  J  per 
pulse  and  "peak  power"  exceeding  2.5 
kW;or 

a.3.b.  An  average  output  power 
exceeding  2.5  kW; 

b.  Semiconductor  lasers,  as  follows: 
b.l.  hidividual,  single-transverse 

mode  semiconductor  "lasers"  having: 
b.l. a.  An  average  output  power 

exceeding  100  mW;  or 
b.l.b.  A  wavelength  exceeding  1,050 

nm; 
b.2.  Individual,  multiple-transverse 

mode  semiconductor  "lasers",  or  arrays 

of  individual  semiconductor  "lasers", 

having  a  wavelength  exceeding  1,050 

nm; 

c.  Solid  state,  non-"timable"  "lasers", 
as  follows: 

c.l.  Ruby  "lasers"  having  an  output 
energy  exceeding  20  J  per  pulse; 

C.2.  Neodymiiun-doped  (other  than 
glass)  "lasers",  as  follows,  with  an 
output  wavelength  exceeding  1,000  nm 
but  not  exceeding  1,100  nm: 

c.2.a.  Pulse-excited,  "Q-switched 
lasers",  with  a  pulse  diuation  equal  to 
or  more  than  1  ns.  and  a  multipte- 
transverse  mode  output  with  any  of  the 
following: 

c.2.a.l.  A  "peak  power"  exceeding 
200  MW;  or 

c.2.a.2.  An  average  output  power 
exceeding  50  W; 

c.2.b.  Pulse-excited,  non-"Q-switched 
lasers",  having  a  midtiple-transverse 
mode  output  with  an  average  power 
exceeding  500  W;  or 

C.2.C.  Continuously  excited  "lasers" 
having  a  multiple-transverse  mode 


output  with  an  average  or  CW  output 
power  exceeding  500  W; 
d.  Free  electron  "lasers". 

C.  Materials 

6C002    Optical  Sensor  Materials,  As 
Follows  (See  List  of  Items  Controlled) 


List  of  Items  Controlled 

Unit:  Number. 

Related  Controls:  See  also  6C992. 

Related  Definitions:  N/A. 

Items: 

a.  Elemental  tellurium  (Te)  of  purity 
levels  of  99.9995%  or  more; 

b.  Single  crystals  (including  epitaxial 
wafers)  of  any  of  the  following: 

b.l.  Cadmiiun  zinc  telliuide 
(CdZnTe),  with  zinc  content  less  than 
6%  by  mole  firaction; 

b.2.  Cadmium  telluride  (CdTe)  of  any 
purity  level;  or 

b.3.  Mercury  cadmium  telliuide 
(HgCdTe)  of  any  purity  level. 

Technical  Note:  Mole  fraction  is  defined  as 
the  ratio  of  moles  of  ZnTe  to  the  sum  of  the 
moles  of  CdTe  and  ZnTe  present  in  the 
crystal. 

6C992    Optical  Sensing  Fibers  Not 
Controlled  by  6A002.d.3  Which  Are 
Modified  Structurally  To  Have  a  "Beat 
Length"  of  Less  Than  500  mm  (High 
Birefiingence)  or  Optical  Sensor 
Materials  Not  Described  in  6C002.b  and 
Having  a  Zinc  Content  of  Equal  to  or 
More  Than  6%  by  Mole  Fraction 


List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value. 

Related  Controls:  N/A. 

Related  Definitions:  Mole  fraction  is 
defined  as  the  ratio  of  moles  of  ZnTe  to 
the  sum  of  the  moles  of  CdTe  and  ZnTe 
present  in  the  crystal. 

Items: 

The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

13.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
7 — Navigation  and  Avionics,  is 
amended  by  revising  the  entry  heading  ' 
and  the  List  of  Items  Controlled  section 
for  ECCNs  7A001  and  7A002.  to  read  as 
follows: 

7A001    Linear  Accelerometers 
Designed  for  Use  in  Inertial  Navigation 
or  Guidance  Sjrstems  and  Having  Any 
of  the  Following  Characteristics  (See 
List  of  Items  Controlled),  and  Spedally 
Designed  Components  Therefor 


List  of  Items  Controlled 
Unit:  $  value. 


Related  Controls:  See  also  7A101  and 
7A994.  For  angular  or  rotational 
accelerometers,  see  7A002.  MT  controls 
do  not  apply  to  accelerometers  that  are 
specially  designed  and  developed  as 
Measurement  While  Drilling  (MWD) 
sensors  for  use  in  downhole  well  service 
applications. 

Related  Definitions:  N/A. 

Items: 

a.  A  "bias"  "stability"  of  less  (better) 
than  130  micro  g  with  respect  to  a  fixed 
calibration  value  over  a  period  of  one 
year; 

b.  A  "scale  factor"  "stability"  of  less 
(better)  than  130  ppm  with  respect  to  a 
fixed  calibration  value  over  a  period  of 
one  year;  or 

c.  Specified  to  function  at  linear 
acceleration  levels  exceeding  100  g. 

7A002    Gyros,  and  Angular  or 
Rotational  Accelerometers,  Having  Any 
of  the  Following  Characteristics  (See 
List  of  Items  Controlled),  and  Specially 
Designed  Components  Therefor 


list  of  Items  Controlled 

Unit:  $  value. 

Related  Controls:  See  also  7A102  and 
7A994.  For  linear  accelerometers.  see 
7A001. 

Related  Definitions:  N/A. 

Items: 

a.  A  "drift  rate"  "stabUlty",  when 
measured  in  a  1  g  environment  over  a 
period  of  three  months  and  with  respect 
to  a  fixed  calibration  value,  of: 

a.l.  Less  (better)  than  0.1°  per  hoin 
when  specified  to  function  at  linear 
acceleration  levels  below  10  g;  or 

a.2.  Less  (better)  than  0.5°  per  hoin 
when  specified  to  function  at  linear 
acceleration  levels  from  10  g  to  100  g 
inclusive;  or 

b.  Specified  to  function  at  linear 
acceleration  levels  exceeding  100  g. 

14.  In  Supplement  No.  1  to  part  774 
(the  Commerce  Control  List),  Category 
9 — Propulsion  Systems,  Space  Vehicles 
and  Related  Equipment,  the  following 
Export  Control  Classification  ntunbers 
(ECCNs)  are  amended: 

a.  By  revising  the  entry  heading  for 
ECCN  9B001;  and 

b.  By  revising  the  License 
Requirement  section  and  the  List  of 
Items  Controlled  section  for  ECCN 
9E003,  to  read  as  follows: 

9B001    Specially  Designed  Equipment, 
Tooling  and  Fixtures,  As  Follows  (See 
List  of  Items  Controlled),  for 
Manufacturing  Gas  Tniibine  Blades, 
Vanes  or  Tip  Shroud  Castings 
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9E003    Other  "Technology",  As 
Follows  (See  List  of  Items  Controlled) 

License  Requirements 

Reason  for  Control:  NS,  SI,  AT. 


Contro)(s) 

Ckwntry  chart 

NS  applies  to  entire  entry  .... 

NS  Column  1 . 

SI  applies  to  9E003.a.1 

through  a.11,  and  h.  See 

§742.14  of  the  EAR  for 

additional  infonnation.. 

AT  applies  to  entire  entry  .... 

AT  Column  1. 

License  Requirement  Notes:  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  exports  under  License 
Exceptions. 

***** 

List  of  Items  Controlled 

Unit  N/A. 

Related  Controls:  (1.)  Hot  section 
"technology"  specifically  designed, 
modified,  or  equipped  for  military  uses 
or  piuposes,  or  developed  principally 
with  U.S.  Department  of  Defense 
funding,  is  subject  to  the  licensing 
authority  of  the  U.S.  Department  of 
State.  (2.)  "Technology"  is  subject  to  the 
EAR  when  actually  applied  to  a 
commercial  aircraft  engine  program. 
Exporters  may  seek  to  establish 
commercial  application  either  on  a  case- 
by-case  basis  through  submission  of 
dociunentation  demonstrating 
application  to  a  commercial  program  in 
requesting  an  export  license  from  the 
Department  Commerce  in  respect  to  a 
specific  export,  or  in  the  case  of  use  for 
broad  categories  of  aircraft,  engines,  or 
components,  a  commodity  jurisdiction 
determination  from  the  Department  of 
State. 

Related  Definitions:  N/A. 

Items: 

a.  "Technology"  "required"  for  the 
"development",  "production"of  any  of 
the  following  gas  turbine  engine 
components  or  systems: 

a.l.  Gas  tinbine  blades,  vanes  or  tip 
shrouds  made  frtim  directionally 
solidified  (DS)  or  single  crystal  (SC) 
alloys  having  (in  the  001  Miller  Index 
Direction)  a  stress-rupture  life  exceeding 
400  hours  at  1,273  K  (1,000  °C)  at  a 
stress  of  200  MPa.  based  on  the  average 
property  values; 

a.2.  MtUtiple  domed  combustors 
operating  at  average  burner  outlet 
temperatures  exceeding  1,813  K  (1.540  ° 
C)  or  combustors  incorporating 
thermally  decoupled  coinbustion  liners, 
non-metallic  liners  or  non-metallic 
shells; 

a.3.  Components  manufactwed  from 
any  of  the  following: 


a.3.a.  Organic  "composite"  materials 
designed  to  operate  above  588  K  (315 
°C); 

a.3.b.  Metal  "matrix"  "composite", 
ceramic  "matrix",  intermetallic  or 
intermetallic  reinforced  materials 
controlled  by  1C007;  or 

a.3.c.  "Composite"  material 
controlled  by  ICOIO  and  manufactined 
with  resins  controlled  by  1C008. 

a.4.  Uncooled  turbine  blades,  vanes, 
tip-shrouds  or  other  components 
designed  to  operate  at  gas  path 
temperatures  of  1,323  K  (1.050  °C)  or 
more; 

a. 5.  Cooled  ttu-bine  blades,  vanes  or 
tip-shrouds,  other  than  those  described 
in  9E003.a.l,  exposed  to  gas  path 
temperatures  of  1,643  K  (1,370  °C)  or 
more: 

a.6.  Airfoil-to-disk  blade 
combinations  using  solid  state  joining; 

a.7.  Gas  tiu-bine  engine  components 
using  "diffusion  bonding"  "technology" 
controlled  by  2E003.b; 

a.8.  Damage  tolerant  gas  turbine 
engine  rotating  components  using 
powder  metallurgy  materials  controlled 
by  lC002.b; 

a.9.  Full  authority  digital  electronic 
engine  control  (FADEC)  for  gas  turbine 
and  combined  cycle  engines  and  then 
related  diagnostic  components,  sensors 
and  specially  designed  components; 

a.  10.  Adjustable  flow  path  geometry 
and  associated  control  systems  for: 

a.lO.a.  Gas  generator  turbines; 

a.l0.b.  Fan  or  power  turbines; 

a.lO.c.  Propelling  nozzles;  or 

Note  1:  Adjustable  flow  path  geometry  and 
associated  control  systems  in  9E003.a.lO  do 
net  include  inlet  guide  vanes,  variable  pitch 
fans,  variable  stators  or  bleed  valves  for 
compressors. 

Note  2:  9E003.a.lO  does  not  control 
"development"  or  "production" 
"technology"  for  adjustable  flow  path 
geometry  for  reverse  thrust. 

a.11.  Wide  chord  hollow  fan  blades 
without  part-span  support; 

b.  "Technology"  "required"  for  the 
"development"  or  "production"  of  any 
of  the  following: 

b.l.  Wind  tunnel  aero-models 
equipped  with  non-intrusive  sensors 
capable  of  transmitting  data  irom  the 
sensors  to  the  data  acquisition  system; 
or 

b.2.  "Composite"  propeller  blades  or 
propfans  capable  of  absorbing  more  than 
2,000  kW  at  flight  speeds  exceeding 
MachO.55; 

c.  "Technology"  "required"  for  the 
"development"  or  "production"  of  gas 
tiubine  engine  components  using 
"laser",  water  jet.  ECM  or  EDM  hole 
drilling  processes  to  produce  holes 
having  any  of  the  following  sets  of 
characteristics: 


C.1 .  All  of  the  following: 

c.l. a.  Depths  more  than  four  times 

their  diameter; 
c.l.b.  Diameters  less  than  0.76  mm; 

and 
cl.c.  Incidence  angles  equal  to  or  less 

than  25°;  or 
C.2.  All  of  the  following: 
c.2.a.  Depths  more  than  five  times 

their  diameter; 
c:2.b.  Diameters  less  than  0.4  mm;  and 
C.2.C.  Incidence  angles  of  more  than 

25°; 
Technical  Note:  For  the  purposes  of 

9E003.C,  incidence  angle  is  measured  from  a 

plane  tangential  to  the  airfoil  surface  at  the  . 

point  where  the  hole  axis  enters  the  airfoil 

surface. 

d.  "Technology"  "required"  for  the 
"development"  or  "production"  of 
heUcopter  power  transfer  systems  or  tilt 
rotor  or  tilt  wing  "aircraft"  power 
transfer  systems; 

e.  "Technology"  for  the 
"development"  or  "production"  of 
reciprocating  diesel  engine  ground 
vehicle  propulsion  systems  having  all  of 
the  following: 

e.l.  A  box  voliune  of  1.2  m^  or  less; 

e.2.  An  overall  power  output  of  more 
than  750  kW  based  on  80/1269/EEC. 
ISO  2534  or  national  equivalents;  and 

e.3.  A  power  density  of  more  than  700 
kW/m^  of  box  voliune; 

Technical  Note:  Box  volume:  the  product 
of  three  perpendicular  dimensions  measured 
in  the  following  way: 

Length:  The  length  of  the  crankshaft 
froin  front  flange  to  flywheel  face; 
Width:  The  widest  of  the  following: 

a.  The  outside  dimension  from  valve 
cover  to  valve  cover; 

b.  The  dimensions  of  the  outside 
edges  of  the  cylinder  heads;  or 

c.  The  diameter  of  the  flywheel 
housing; 

Height:  The  largest  of  the  following: 

a.  The  dimension  of  the  crankshaft 
center-Une  to  the  top  plane  of  the  valve 
cover  (or  cylinder  head)  plus  twice  the 
stroke;  or 

b.  The  diameter  of  the  flywheel 
housing. 

f.  "Technology"  "required"  for  the 
"production"  of  specially  designed 
components,  as  follows,  for  high  output 
diesel  engines: 

f.l.  "Technology"  "required"  for  the 
"production"  of  engine  systems  having 
all  of  the  following  components 
emplo)dng  ceramics  materials 
controlled  by  1C007: 

f .  1  .a  Cy Under  liners ; 

f.l.b.  Pistons; 

f.l.c.  Cylinder  heads;  and 

f.l.d.  One  or  more  other  components 
(including  exhaust  ports,  turbochargers, 
valve  guides,  valve  assemblies  or 
insiUated  fuel  injectors); 
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f.2.  "Technology"  "required"  for  the 
"production"  of  turbocharger  systems, 
with  single-stage  compressors  having  all 
of  the  following: 

f.2. a.  Operating  at  pressure  ratios  of 
4:1  or  higher: 

f.2.b.  A  mass  flow  in  the  range  from 
30  to  130  kg  per  minute;  and 

f.2.c.  Variable  flow  area  capability 
within  the  compressor  or  turbine 
sections; 

f.3.  "Technology"  "required"  for  the 
"production"  of  fuel  injection  systems 
with  a  specially  designed  multifuel  {e.g., 
diesel  or  jet  fuel)  capability  covering  a 
viscosity  range  from  diesel  fuel  (2.5  cSt 
at  310.8  K  (37.8  °C))  down  to  gasoline 


ftiel  (0.5  cSt  at  310.8  K  (37.8  °C)),  having 
both  of  the  following: 

f.3. a.  Injection  amount  in  excess  of 
230  mm^  per  injection  per  cylinder;  and 

f.3.b.  Specially  designed  electronic 
control  featiu^s  for  switching  governor 
characteristics  automatically  depending 
on  fuel  property  to  provide  the  same 
torque  characteristics  by  using  the 
appropriate  sensors; 

g.  "Technology"  "required"  for  the 
development"  or  "production"  of  high 
output  diesel  engines  for  solid,  gas 
phase  or  liquid  film  (or  combinations 
thereof)  cylinder  wall  lubrication, 
permitting  operation  to  temperatures 
exceeding  723  K  (450  °C),  measured  on 


the  cylinder  wall  at  the  top  limit  of 
travel  of  the  top  ring  of  the  piston. 

h.  "Technology"  not  otherwise 
controlled  in  9E003.a.l  through  a.lO 
and  currently  used  in  the 
"development",  "production",  or 
overhaul  of  hot  section  parts  and 
components  of  civil  derivatives  of 
military  engines  controlled  on  the  U.S. 
Mimitions  List. 

Dated:  December  17,  2001. 
James  J.  Jochum, 
Assistant  Secretary  for  Export 
Administration. 

[FR  Doc.  02-10  Filed  1-2-02;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
edHorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  3, 
2002 


COMMERCE  DEPARTMENT 
Export  Administration 
Buraau 

Export  licensing: 
Commerce  Control  List— 
Wassenaar  Arrangement 
List  of  Dual-Use  Items; 
implementation; 
categories  1  through  7 
and  9;  revisions; 
published  1-3-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  comrrradities: 
Fenthion.  etc.;  published  10- 
5-01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Inspactor  General  Office, 
Heatth  and  Human  Services 


Medicare  and  State  heatth 
care  programs;  fraud  and 
atxise: 

Ambulance  replenishing  safe 
hartxx  under  anti-kickt>ack 
statute;  published  12-4-01 
MTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 


Mississippi  gopher  frog; 
published  12-4-01 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Missouri  River.  MO,  lA,  KS, 
and  NE;  published  12-4- 
01 
New  Yort(;  published  12-4- 
01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Agrlcutturai  MartwUng 

Service 

Oranges,  grapefruit, 

tangerines,  arid  tangelos 

grown  in — 

Florida;  comments  due  by 
1-8^)2;  published  11-9-Ot 
[FR  01-28201] 


Tomatoes  grown  in— 
Florida;  comments  due  by 
1-8-02;  published  11-9-01 
[FR  01-28203] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
domestic: 

Asian  longhomed  beetle; 
comments  due  by  1-7-02; 
published  11-8-01  [FR  01- 
28068] 
COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
South  Atlantic  golden 
crab;  comments  due  by 
1-11-02;  published  11- 
27-01  [FR  01-29494] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Architect-engineer 
contractors;  new 
consolidated  form  for 
selection;  comments  due 
by  1-8-02;  published  12- 
20-01  [FR  01-31304] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Standard  generator 
interconnection 
agreements  and 
procedures;  comments 
due  by  1-11-02;  published 
12-21-01  [FR  01-31442] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Testing  and  monitoring 

provisions;  amendments; 

comments  due  by  1-11- 

02;  published  12-12-01 

[FR  01-30367] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Iowa;  comments  due  t>y  1- 

11-02;  published  12-12-01 

[FR  01-30738] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilKies  and 
pollutants: 


Iowa;  comments  due  by  1- 
11-02;  published  12-12-01 
[FR  01-30739] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Iowa;  comments  due  by  1- 

11-02;  published  12-12-01 

[FR  01-30736] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Iowa;  comments  due  by  1- 

11-02;  published  12-12-01 

[FR  01-30737] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  .approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Vermont;  comments  due  by 

1-10-02;  published  12-11- 

01  [FR  01-30583] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Vermont;  comments  due  by 
1-10-02;  published  12-11- 
01  [FR  01-30584] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Illinois;  comments  due  by  1- 
11-02;  published  12-12-01 
-  [FR  01-30581] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Illinois;  comments  due  by  1- 

11-02;  published  ia-12-01 

[FR  01-30582] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Kansas;  comments  due  by 

1-11-02;  published  12-12- 

01  [FR  01-30579] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgation;  various 
States: 

Kansas;  comments  due  by 
1-11-02;  published  12-12- 
01  [FR  01-30580] 
Maine;  comments  due  by  1- 
7-02;  published  12-6-01 
[FR  01-30271] 
Water  programs: 
Pollutants  analysis  test 
procedures;  guidelines — 
Whole  effluent  toxicity  test 
methods;  comments 
due  by  1-11-02; 
published  11-23-01  [FR 
01-29270] 
FEDERAL 

communk:atk>ns 
commission 

Common  carrier  services: 
Interconnection — 
Interstate  special  access 
services;  performance 
measurements  and 
standards;  comments 
due  by  1-9-02; 
published  12-10-01  [FR 
01-30434] 
Terminal  equipment, 
connection  to  telephone 
networi( — 

Hearing  aid  compatibility 
with  public  mobile 
service  phones; 
comments  due  by  1-11- 
02;  published  11-23-01 
[FR  01-29293] 
GENERAL  SERVKES 
ADMINISTRATK)N 
Federal  Acquisition  Regulation 
(FAR): 

Architect-engineer 
contractors;  new 
consolidated  form  for 
selection;  comments  due 
by  1-8-02;  published  12- 
20-01  [FR  01-31304] 

health  and  human 
servk:es  department 

Vaccines: 
National  Vaccine  Injury 
Compensation  Program; 
Vaccine  Injury  Table 
revisions  and  additions; 
comments  due  t>y  1-9-02; 
published  7-13-01  [FR  01- 
16814] 
INTERKm  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  hat>itat 
designations — 
Purple  amde  (two 
varieties);  comments 
due  by  1-7-02; 
published  11-8-01  [FR 
01-28042] 
INTERK>R  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
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Procedures  for  dealing  with 
sustained  casing  pressure; 
comments  due  by  1-8-02; 
published  11-9-01  [FR  01- 
28221] 

INTERK)R  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sut>mission8: 

Louisiana;  comments  due  by 
1-10-02;  published  12-26- 
01  [FR  01-31615] 
Oklahoma;  comments  due 
by  1-10-02;  published  12- 
11-01  [FR  01-30578] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
State  plan  changes;  review 
and  approval;  submisskxi 
process;  comments  due  by 
1-7-02;  published  11-6-01 
[FR  01-27728] 

NATK)NAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATKM 

Federal  Acquisitton  Regulation 

(FAR): 

Architect-engineer 
contractors;  new 
consolidated  form  for 
selection;  comments  due 
by  1-8-02;  published  12- 
20-01  [FR  01-31304] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

{Records  management: 
Electronic  text  documents; 
comments  due  by  1-8-02; 
published  10-10-01  [FR 
01-24783] 
PERSONNEL  MANAGEMENT 
OFFKE 

Altowances  and  differentials: 
Cost-of-living  allowances 
(nonforeign  areas) — 
Commissary/exchange 
rates,  survey  frequency, 
and  gradual  reductions; 
comments  due  by  1-8- 
02;  published  11-9-01 
[FR  01-28057] 

PERSONNEL  MANAGEMENT 
OFFICE 

Altowances  and  differentials: 


Cost-of-living  allowances 
(nonforeign  areas) — 
Methodology  changes; 
comments  due  by  1-8- 
02;  published  11-9-01 
[FR  01-28058] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 

rules,  etc.: 

Criminal  history  records 
checks;  comments  due  t)y 
1-7-02;  published  12-6-01 
[FR  01-30282] 

TRANSPORTATKM 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
1-11-02;  published  11-27- 
01  [FR  01-29426] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Fiaytheon;  comments  due  t>y 
1-12-02;  published  11-21- 
01  [FR  01-29019] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Rockwell  Collins;  comments 
due  by  1-11-02;  published 
11-5-01  [FR  01-27665] 
Rolls-Royce  Corp.; 
comments  due  by  1-7-02; 
published  11-8-01  [FR  01- 
28025] 
SOCATA-Groupe 
AEROSPATIALE; 
comments  due  by  1-11- 
02;  published  12-17-01 
]FR  01-30953] 
Class  B  airspace;  comments 
due  by  1-7-02;  published 
11-7-01  [FR  01-27999] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety,  AdministFation 
Motor  vehkde  safety 
standards: 


ChiM  restraint  systems — 
Safety  rating  program; 
consumer  information; 
comments  due  by  1-7- 
02;  published  11-6-01 
[FR  01-27546] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Consolidated  return 
regulations — 

Intercompany  transactkMis; 
timing  rules;  comments 
due  by  1-7-02; 
published  11-7-01  [FR 
01-27970] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Savings  and  k>an  holding 
companies: 
Authority  to  engage  in 

financial  activities; 

comments  due  by  1-10- 

02;  published  12-7-01  [FR 

01-30306] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensk>ns, 
compensation,  dependency, 
etc.: 

Persian  Gulf  War  veterans; 
undiagnosed  illnesses 
compensation;  comments 
due  by  1-8-02;  published 
11-9-01  [FR  01-28158] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Uws 
Update  Servk»)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
putHished  in  the  FMeral 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  GovemrDent  Printing 
Office,  Washington,  OC  20402 
(phone,  202-512-1808).  The 


text  will  also  be  made 
availal>le  on  the  Internet  from 
GPO  Access  at  =http:// 
¥fww.access.gpo.gm/nara/ 
nara005.html.  Some  laws  ma^ 
not  yet  be  availat)le. 

H.R.  483/P.L.  107-102 

Regarding  ttie  use  of  ttie  trust 
land  arxj  resources  of  tt>e 
Confederated  Trit>es  of  ttie 
Warm  Springs  Reservatkm  of 
Oregon.  (Dec.  27,  2001;  115 
Stat.  974) 

H.R.  1291/P.L.  107-103 

Veterans  EducatkKi  and 
Benefits  Expansion  Act  of 
2001  (Dec.  27,  2001;  115 
Stat.  976) 

H.R.  2S5fl^.L.  107-104 

To  amend  chapter  90  of  title 
5,  United  States  Code, 
relating  to  Federal  long-temi 
care  insurance.  (Dec.  27, 
2001;  115  Stat.  1001) 

H.R.  3323^.L.  107-105 

Administrative  Simplification 
Compliance  Act  (Dec.  27, 
2001;  115  Stat.  1003) 

Last  List  December  28,  2001 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  htp:// 
hydra.gsa.gov/archives/' 
publaws-l.html  or  send  E-mail 
to  Iistserv9iistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servkx  is  strictly 
for  E-mail  notification  of  new 
taws.  The  text  of  laws  is  not 
available  through  this  servk:e. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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The  FHKRAL  register  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
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the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Dociunents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders.  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
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and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 
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Portable  Document  Format,  including  full  text  and  all  graphics), 
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retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 
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swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a  computer 
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in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
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The  annual  subscription  price  for  the  Federal  Rcsister  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
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Agricultural  Marketing  Service 

PROPOSED  RULES 
Regulatory  Flexibility  Act: 
Periodic  review  of  regulations;  plan,  525-526 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Commodity  Credit  Corporation 
See  Food  and  Nutrition  Service 
See  Forest  Service 
See  Rural  Utilities  Service 

Army  Department 

See  Engineers  Corps 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Bonneville  Power  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
COB  Energy  Facility,  OR.  576-577 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  600-602 

Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 
District  of  Colmpbia,  Maryland  and  Virginia,  557 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 
Long  Island  Sound — 
Long  Island  Sound  Marine  Inspection  and  Captain  of 
Port  Zone;  safety  and  security  zone,  517-520 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

See  Patent  and  Trademark  Office 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  556-557 

Commodity  Credit  Corporation 

RULES 

Loan  and  purchase  programs; 

Tobacco,  481-484 
PROPOSED  RULES 
Loan  and  purchase  programs: 

Tobacco,  526-530 

Defense  Department 

See  Engineers  Corps 


PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Hazardous  material  safety  data,  631-634 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  570-571 
Elementary  and  secondary  education: 
Elementary  and  Secondary  Education  Act; 
implementation — 
Consolidated  State  application  and  annual  report,  571- 
574 

Employment  Standards  Administration  - 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

610-612 

Energy  Department 

See  Bonneville  Power  Administration 
See  Federal  Energy  Regulatory  Commission 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
National  Energy  Technology  Laboratory.  574-576 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 
Allegheny  and  Ohio  Rivers,  PA;  sand  and  gravel 
dredging,  569-570 

Environmental  Protection  Agency 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  585-586 
Conunittees;  establishment,  renewal,  termination,  etc.: 
Environmental  Laboratory  Advisory  Board;  correction, 
586 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  587 
Weekly  receipts,  586-587 
Pesticide  registration,  cancellation,  etc.: 

Diazinon,  587-592 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 
Fenamidone,  592-597 
Superfimd;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Valley  Chemical  Site,  MI,  597 
Toxic  and  hazardous  substances  control: 
Lead-based  paint  activities  in  target  housing  and  child- 
occupied  facilities;  State  and  Indian  Tribe  authorized 
applications — 
Cherokee  Nation,  597-598 

Executive  Office  of  the  President 

See  Presidential  Documents 


/«v     1        nr^       IkT^        r\    /T?«Ja*.       fn 


A      nnno  I  Cnniania 


V 


IV 


Federal  Register / Vol.  67,  No.  3 /Friday,  January  4,  2002 /Contents 


FMIeral  Aviation  Administration 

RULES 

Airworthiness  directives: 

Airbus,  491-494,  507-508 

BAE  Systems  (Operations)  Ltd.,  494-495 

Boeing,  489-491 

Bombardier,  495-497      ! 

Domier,  502-503,  509-510 

McDonnell  Douglas,  497-500,  503-507 

Saab,  500-501 
Airworthiness  standards: 

Special  conditions — 
Dassault  Aviation  Model  Mystere-Falcon  200,  20-C5, 
20-D5,  10-E5,  and  20-F5  airplanes,  487-489 
Class  E  airspace,  510-517 
PROPOSED  RULES 
Airworthiness  directives: 

Airbus,  530-534 

Boeing,  541-542,  544-550 

McDonnell  Douglas,  534-540,  542-544,  550-552 
Class  E  airspace,  552-553 
NOTICES 
Aeronautical  land-use  assurance;  waivers: 

Henry  Tift  Myers  Airport,  GA,  624-625 
Airport  noise  compatibility  program: 

Seattle-Tacoma  International  Airport,  WA,  625-626 
Meetings: 

Aging  Transport  Systems  Rulemaking  Advisory 
Committee,  626 

Federal  Communications  Commission 

NOnCES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  598 

Federal  Energy  Flegulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Madison  Gas  &  Electric  Co.,  et  al.,  580-583 
Electric  rate  and  corporate  regulations  filings: 

TXU  Generation  Co.  LP,  et  al.,  583-585 
Environmental  statements;' availability,  etc.: 

Rhinelander  Paper  Co.  et  al.,  585 
Applications,  hearings,  determinations,  etc.: 

Ent«gy  Arkansas,  Inc.,  577 

Indeck  Maine  Energy,  L.L.C.  et  al.,  577-578 

Iroquois  Gas  Transmission  System,  L.P.,  578-579 

National  Fuel  Gas  Supply  Corp.  et  al.,  579-580 

Federal  Maritime  Commission 

Nonces 

Agreements  filed,  etc.,  598^599 

FMi  and  WKdllto  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 
605-607 

Fbod  and  Drug  Admlnletratton 

NOTICES 
Meetings: 

Medical  Devices  Advisory  Committee,  602 
Reports  and  guidance  docmnents;  availability,  etc.: 
Veterinary  Medicinal  Products;  International  Cooperation 
on  Harmonisation  of  Technical  Requirements  for 
Registration — 
Veterinary  drug  residues  in  human  food;  safety 

evaluation  studies;  genotoxicity  testing,  602-603 


Veterinary  Medicinal  Products,  International  Cooperation 
on  Harmonisation  of  Technical  Requirements  for 
Registration — 
Veterinary  drug  residues  in  human  food;  safety 

evaluation  studies;  reproduction  toxicity  testing, 
603-605 

Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  554 
Child  nutrition  programs: 

Summer  food  service  program — 
Reimbiusement  rates  (2002  CY),  554-556 

Forest  Service 

NOTICES 

Meetings: 
Idaho  Panhandle  Resource  Advisory  Committee,  556 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Hazardous  material  safety  data,  631-634 

Healtti  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
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The  President 


Presidential  Documents 


Proclamation  7516  of  December  27,  2001 

To  Extend  Nondiscriminatory  Treatment  (Normal  Trade  Rela- 
tions Treatment)  to  the  Products  of  the  People's  Republic  of 
China 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  The  United  States  and  the  People's  Republic  of  China  (China)  opened 
trade  relations  in  1980.  Since  that  time,  the  products  of  China  have  received 
nondiscriminatory  treatment  pursuant  to  annual  waivers  of  the  requirements 
of  section  402  of  the  Trade  Act  of  1974  (the  "Trade  Act")  (19  U.S.C.  2432). 
Trade  between  the  United  States  and  China  has  expanded  significantly  even 
though  China  has.  maintained  restrictions  on  market  access  for  U.S.  exports 
and  investment. 

2.  On  November  15,  1999,  the  United  States  and  China  agreed  on  certain 
terms  and  conditions  for  China's  accession  to  the  World  Trade  Organization 
(WTO)  that  when  implemented  will  eliminate  or  greatly  reduce  the  principal 
barriers  to  trade  £ind  investment  in  China. 

3.  On  November  9,  2001,  pursuant  to  section  101(b)  of  Public  Law  106- 
286,  114  Stat.  881,  I  transmitted  a  report  to  the  Congress  certifying  that 
the  terms  and  conditions  for  the  accession  of  China  to  the  WTO  are  at 
least  equivalent  to  those  agreed  between  the  United  States  and  China  on 
November  15,  1999.  On  November  10,  2001,  the  Ministerial  Conference 
of  the  WTO  approved  the  terms  and  conditions  for  China's  accession  and 
invited  China  to  become  a  member  of  the  WTO.  China  has  accepted  these 
terms  and  conditions  and  became  a  WTO  member  on  December  11,  2001. 

4.  Pursuant  to  section  101(a)(1)  of  Public  Law  106-286,  114  Stat.  881, 
I  hereby  determine  that  chapter  1  of  title  IV  of  the  Trade  Act  should 
no  longer  apply  to  China. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  acting  xmder  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  3ie  United  States,  including  but  not  limited  to  sections 
101(a)(2)  and  102(a)  of  Public  Law  106-286, 114  Stat.  881,  do  hereby  proclaim 
that: 

(1)  Nondiscriminatory  treatment  (normal  trade  relations  treatment)  shall 
be  extended  to  the  products  of  China;  and 

(2)  The  extension  of  nondiscriminatory  treatment  to  the  products  of  China 
shall  be  effective  as  of  January  1,  2002. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-seventh 
day  of  December,  in  the  year  of  our  Lord  two  thousand  one,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
sixth. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regutatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  Is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  In  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1464 
RIN  0560-AG51 

TotMffiCO  Itericeting  Quotas,  Acreage 
Aiiotments  and  Production  Adjustment 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Direct  final  rule. 

SUMMARY:  This  rule  will  amend  the 
Commodity  Credit  Corporation's 
tobacco  marketing  quota  regulations  at  7 
CFR  part  1464  to  require  burley  tobacco 
producers  to  designate  where  diey  will 
sell  their  tobacco  in  order  to  qualify  for 
price  support  and  marketing  cards. 
Currently  only  flue-cured  tobacco 
producers,  as  a  condition  of  price- 
support,  must  designate  where  they  will 
market  their  tobacco.  This  "Grower 
Designation  Program"  is  necessary 
because  an  increasing  percentage  of  the 
burley  tobacco  being  grown  in  the 
United  States  is  being  marketed  directly 
to  manufacturers  or  outside  of 
traditional  auction  warehouses 
monitored  by  the  Agengy.  These 
amendments  will  provide  warehouse 
operators,  the  USDA,  Agriculture 
Marketing  Service  (AMS)  and  others 
more  comtplete  and  acciirate  information 
when  planning  for  a  tobacco  auction 
marketing  year. 

DATES:  This  rule  is  effective  February  4, 
2002  without  further  action,  unless 
adverse  comment  is  received  by  January 
22,  2002.  If  adverse  comment  is 
received,  FSA  will  pubUsh  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register.  Comments  concerning  the 
information  collection  must  be 
submitted  by  March  5,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  Director,  Tobacco  and  Peanuts 


Division,  FSA,  USDA,  1400 
Independence  Avenue,  SW,  room  5750- 
S,  STOP  0514,  Washington,  DC  20250- 
0514;  Fax:  (202)  690-2298.  All 
comments  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Director  during  regular  business  hoius. 
FOR  FURTHER  INFORMATION  CONTACT: 
Misty  Jones,  Agricultural  Program 
Specialist,  Tobacco  and  Peanuts 
Division,  United  States  Department  of 
Agriculture  (USDA),  1400  Independence 
Avenue,  SW,  STOP  0514,  Washington, 
DC  2025O-fl514,  telephone  (202)  720- 
0200. 
SUPPLEMENTARY  INFORMATION: 


Basis  for  Direct  Final  Rule 

The  bin-ley  tobacco  market  location 
intention  information  is  necessary  to 
promote,  foster,  and  maintain  an  orderly 
marketing  of  burley  tobacco  in  a  swiftly 
changing  market  environment. 
Historically,  99  percent  of  all  btnley 
tobacco  has  been  marketed  at  auction 
warehouses  where  the  tobacco  has  been 
graded  by  AMS  personnel  where  price- 
support  has  been  offered. 

However,  between  the  2000  marketing 
season  and  the  ciurent,  2001  marketing 
season,  FSA  predicts  that  as  much  as  80 
percent  of  the  2001  crop  of  burley 
tobacco  will  not  be  sold  at  auction 
warehouses,  based  on  the  amount  of 
flue-cured  tobacco  (the  second  major 
cigarette-producing  tobacco)  that  was 
sold  in  this  manner  in  2001. 

In  the  2000  marketing  year,  only  one 
major  buying  company  offered  direct 
contracts  through  a  pilot  program  to 
burley  tobacco  producers.  In  late  spring 
of  2001,  it  became  known  that  all  the 
major  buying  companies  were  intending 
to  offer  direct  contracts  to  binley 
tobacco  producers  for  the  2001 
marketing  year.  In  May  2001,  FSA 
received  designation  numbers  for  flue- 
cined  tobacco,  which  has  had  a 
designation  program  in  place  since 
1974,  that  showed  79  percent  of  the 
crop  would  be  sold  through  non-auction 
contracts  and  bypass  the  traditionsil 
auction  market  system;  therefore,  wje 
believe  a  comparable  percentage  of 
biu-ley  tobacco  will  be  sold  non-auction. 

Without  the  collection  of  designation 
information  for  bvuley  tobacco,  FSA  will 
not  know  where  the  tobacco  will  be  sold 
or  how  many  pounds  will  be  sold 
outside  the  traditional  auction  market 
system.  Warehouse  operators  who,  in 
the  past,  have  handled  almost  all  of  any 


year's  crop,  will  not  have  the 
information  needed  to  keep  their 
businesses  open,  and  AMS  will  not 
know  how  to  schedule  the  grading  of 
burley  tobacco.  Farmers  who  wish  to 
remain  with  the  auction  system  will 
need  to  know  which  warehouses  will 
still  be  open  for  auction  marketing  of 
their  tobacco.  * 

Currently,  AMS  policy  bases  sales 
time  for  burley  warehouses  on  the 
previous  3  years  volume  of  sales  at 
individual  warehouses.  Due  to  the 
increase  in  direct  contracting  for  2001, 
AMS  needs  to  know  how  this  will 
change  the  volume  of  tobacco  that  will 
be  available  at  the  various  warehouses. 

Because  of  the  recent  high  voliune  of 
direct  contract  purchases,  the  torrent 
manner  of  determining  sales  time  no 
longer  appears  to  be  feasible.  Thus,  it  is 
necessary  to  collect  marketing  intention 
information  on  burley  tobacco  farms. 
This  is  not  a  major  departure  from  past 
policy  since  marketing-intention 
information  has  been  collected  on  flue- 
cured  tobacco  farms  for  over  twenty 
years.  USDA  is  concerned  that  large 
quantities  of  "direct  sales"  could  be 
disruptive  to  the  orderly  process  of 
marketing  burley  tobacco.  The  "Grower 
Designation  Program"  will  sustain 
orderly  marketing  of  the  2001  burley 
tobacco  crop.  The  Grower  Designation 
Program"  will  track  market  volumes  and 
thereby  enable  AMS  to  adjust  its 
workforce  and  provide  information  to 
warehouse  operators,  receiving  station 
officials  and  dealers  for  the  2001 
marketing  season. 

This  rule  contains  no  controversial 
provisions  and  based  on  discussions 
with  tobacco  producers  and  industry 
representatives  FSA  anticipates  no 
adverse  comments.  Accordingly,  this 
rule  will  be  effective  as  a  final  rule  30 
days  after  filing  for  public  inspection 
with  the  Office  of  the  Federal  Register 
unless  there  are  adverse  comments.  If 
adverse  comments  are  received,  this 
rule  will  be  withdrawn  and  will  not 
become  effective.  In  that  case,  this 
program  will  be  implemented  with  a 
proposed  and  final  rule.  To  expedite 
rulemaking  in  case  this  direct  final  rule 
is  withdrawn,  a  separate  proposed  rule 
is  being  published  in  this  issue  of  the 
Feder^  Register  and  will  become  the 
operative  document  for  a  regular  final 
rule.  Adverse  conunents  received  for 
this  direct  final  rule  will  be  considered 
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with  the  comments  received  in  response 
to  the  proposed  rule. 

ExectttiTe  Order  12866 

This  rule  is  issued  in  conformance 
with  Executive  Order  12666,  has  been 
determined  to  be  significant,  and  was 
reviewed  by  OMB. 

Regulatory  Flexibility  Act 

FSA  certifies  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  basis  for  this  is  that,  through  its 
extensive  contacts  with  hurley  tobacco 
growers  and  warehouses,  FSA  found  no 
significant  objections  to  this  action. 

Federal  Assistance  Programs 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases^ 
10.0514.  I 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Older  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015.  subpart  V,  published  at  48  PR 
29115  (June  24. 1983). 

Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  established 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  state,  local,  and  tribal 
governments  or  the  private  sector.  This 
rule  contains  no  Federal  mandates,  as 
defined  in  Title  11  of  the  UMRA,  for 
State,  local  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  UMRA. 

Paperwork  Reduction  Act 

FSA  has  received  emergency  approval 
of  the  information  collections  associated 
with  this  rule.  It  has  been  assigned  OMB 
Control  Number  0560-0217.  The 
Agency  intends  to  publish  a  notice 
requesting  comments  on  these 
collections  and  will  submit  a  regidar 
request  for  approval  to  OMB. 


Background 

Currently,  AMS,  working  with  local 
trade  boards  or  with  tobacco  warehouse 
associations,  schediUes  the  days  on 
which  auction  sales  are  to  take  place  at 
designated  auction  markets,  equitably 
distributing  sales  opportunity  among 
the  warehouses  based  on  floor- space, 
performance,  or  both. 

Because  of  the  recent  high  volume  of 
direct  contract  purchases,  the  current 
manner  of  determining  sales  time  no 
longer  appears  to  be  feasible.  It  is 
necessary  to  collect  marketing-intention 
information  on  biuley  tobacco  in  the 
same  manner  that  marketing-intention 
information  has  been  collected  on  flue- 
cured  tobacco  since  1974.  Therefore,  in 
order  to  implement  a  successful  hurley 
tobacco  designation  program,  producers 
were  allowed  to  designate  pounds  to 
specific  warehouses  beginning  June  1, 
2001,  as  recommended  by  the  Burley 
Tobacco  Advisory  Conunittee 
(Committee). 

The  39-member  Committee  was 
established  by  the  Secretary  in  1990  to 
provide  information  essential  to  the 
orderly  marketing  of  burley  tobacco.  At 
a  meeting  in  June  2000,  the  Committee 
passed  a  motion  that  would  affect  the 
method  of  determining  the  number  of 
days  on  which  auction  sales  would  be 
allowed  to  take  place  at  each  tobacco 
auction  warehouse.  The  Committee's 
motion,  to  establish  a  Grower 
Designation  Program  for  biuley  tobacco 
similar  to  the  long  standing  Flue-cured 
Tobacco  Warehouse  Designation 
Program  followed  an  annoimcement  in 
early  2000  by  a  major  cigarette 
manufacturer  that  it  would  contract 
with  biuley  tobacco  growers  to  buy 
tobacco  directly  from  them  at  central 
buying  points  known  as  receiving 
stations,  essentially  acting  as  a  dealer 
and  bypassing  the  traditional  auction 
market  system. 

The  Flue-cured  Tobacco  Warehouse 
Designation  Program  requires  that  each 
flue-cured  farm  operator  designate  the 
warehouse(s)  to  which  that  farm's 
tobacco  will  be  presented  for  sale  and 
the  number  of  pounds  of  tobacco  that 
will  be  marketed  at  each  designated 
location.  Such  designations  provide 
information  vital  to  the  equitable 
scheduling  among  warehouses  of  the 
day(s)  on  which  each  location  can  hold 
an  auction  sale  and  the  number  of 
pounds  that  can  be  sold  on  each  of  those 
scheduled  days.  This  information  also 
allows  AMS  to  schedule  personnel  to 
grade  such  tobacco  when  it  is  presented 
for  sale.  Designation  is  a  condition  of 
price  support  eUgibility  for  flue-ciued 
tobacco  growers. 


For  the  2000  marketing  year  FSA  had 
no  advance  information  regarding  the 
volume  of  burley  tobacco  that 
individual  burley  growers  had  placed 
under  private  contract  with  the  buying 
company  because  such  information  was 
contained  in  individual  and  private 
contracts  between  grower  and  company. 
Thus,  FSA  did  not  know  how  much 
tobacco  would  bypass  the  traditional 
auction  warehouse  market  system. 

The  buying  company  announced  early 
in  2001  that  it  would  dramatically 
expand  its  direct  purchase  program.  It 
would  contract  to  purchase  both  burley 
and  flue-cured  tobacco  rather  than  just 
hurley;  and  it  would  purchase  these 
kinds  of  tobacco  from  receiving  stations 
in  Florida,  Georgia,  Kentucky,  North 
Carolina,  South  Carolina.  Tennessee  and 
Virginia  rather  than  just  Kentucky  and 
Tennessee. 

Seven  other  leaf-buying  companies 
followed  this  annoimcement  with 
announcements  of  their  own.  They,  too, 
would  contract  with  individual  burley 
and  flue-cured  tobacco  growers  to  buy 
their  crops  direct.  Currently,  there  are 
eight  companies  with  stated  intentions 
of  buying  both  hurley  and  flue-cured 
tobacco  at  72  established  receiving 
stations  in  seven  states. 

On  May  7,  2001,  following  the  close 
of  the  flue-cured  initial  designation 
period,  FSA  received  a  report  that 
predicted  a  need  for  a  major  information 
collection  effort  regarding  burley 
tobacco:  seventy-nine  percent  of  the 
2001  flue-cured  tobacco  available  for 
sale  has  been  designated  to  receiving 
stations. 

FSA  judges  that  a  comparable 
percentage  of  burley  will  be  sold  during 
2001  at  receiving  stations.  However, 
with  no  designation  program  in  place 
there  is  no  way  to  collect  the 
information  that  is  vital  to'the  industry, 
to  the  warehouses  where  burley  tobacco 
has  historically  been  marketed,  and  to 
USDA.  Li  particular,  AMS  will  be 
immediately  adversely  impacted  by  the 
lack  of  such  data.  From  the  historic  1 
percent  of  sales  that  occurred  outside 
the  auction  market  system,  much  of  the 
2001  burley  tobacco  crop  is  likely  to  be 
sold  in  this  manner.  This  is  a  sudden 
change  in  only  one  market  season.  FSA 
discerned  the  breadth  of  this  change 
after  the  designation  figures  were 
collected  from  2001  crop  flue-cured 
growers  and  determined  that  this  rule 
was  immediately  necessary  for  burley. 

All  eligible  burley  tobacco  growers 
may  avail  themselves  of  the  auction 
market  system.  However,  only  the 
growers/sellers  and  buyers  involved  in 
non-auction  sale  and  purchase 
transactions  know  the  amount  of 
tobacco  that  will  be  involved  in  these 
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private  transactions.  Without  a  burley 
.designation  program  in  place  neither  the 
buying  companies,  AMS,  nor  the 
warehouses  will  have  any  information 
concerning  how  much  tobacco  will  be 
available  for  sale  by  auction  because 
tiiey  will  not  have  information  about 
what  tobacco  won't  be  available  for  sale 
by  auction. 

USDA  is  concerned  with  the  effects 
that  large  quantities  of  direct  sales  could 
have  on  the*  orderly  process  of 
marketing  burley  tobacco.  The  burley 
tobacco  Grower  Designation  Program 
will  track  market  volumes  and  thereby 
enable  AMS  to  target  its  workforce. 

FSA  began  collecting  data  through 
burley  designations  from  growers 
voluntarily  on  June  1,  2001  in  order  to 
have  data  for  planning  the  warehouse 
system  needs  prior  to  September  1 . 
2001.  Although  burley  farmers  may  wait 
until  the  effective  date  of  this  rule  to 
submit  their  information,  they  are 
encouraged  to  report  now  to  facilitate 
the  marketing  of  their  crops.  They  may 
make  changes  during  scheduled 
redesignation  periods. 

List  of  Subjects  in  7  CFR  Part  1464 

Imports.  Tobacco. 

Accordingly,  7  CFR  part  1464  is 
amended  as  follows: 


PART  1464— TOBACCO 

1.  The  authority  citation  for  part  1464 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421,  1423,  1441. 1445, 
1445-1;  1445-2;  15  U.S.C.  714b,  714c;  Pub. 
L.  106-78,  Pub.  L.  106-113.  Stat.  1135  and 
Pub.  L.  106-224. 

2.  Revise  §  1464.2  (b)(2)  intit)ductory 
text,  (b)(2)(ii),  (b)(2)(iii).  (b)(2)(iv), 
(b)(2)(v)  and  (b)(2)(vii)  to  read  as 
follows: 

§  1 464.2    Availability  of  price  support. 

***** 

(b)*  *  * 

(2)  Special  requirements  for  flue- 
cured  and  burley  tobacco.  Price  support 
will  be  available  only  on  flue-cured  and 
burley  tobacco  that  has  been  designated 
for  sale  at  specific  warehouses  by  the 
producer  under  the  following    . 
conditions: 
***** 

(ii)  Producer  designation  of 
jyarehouses.  Producers  will  be  required, 
as  a  condition  of  price  support,  to 
designate  the  warehouses  at  which  they 
will  market  their  tobacco. 

(A)  For  flue-cured  tobacco  such 
designations  may  be  at  any  warehouse 
or  warehouses  in  any  market  within  a 
radius  of  100  miles  from  the  county  seat 
of  the  county  in  which  the  farm  is 


located,  or  if  such  farm  is  physicaUy 
within  two  counties,  then  from  the 
county  seat  of  the  county  in  which  the 
county  FSA  office  administering  that 
farm  is  located.  To  the  extent  there  are 
less  than  eight  markets  within  such 
radius,  any  warehouse  or  warehouses  in 
any  of  the  eight  markets  nearest  to  the 
county  seat  may  be  designated.  A 
producer  may  obtain  price  support  only 
in  a  warehouse  which  the  producer  has 
designated,  and  at  each  such  warehouse 
only  with  respect  to  the  quantity  of 
tobacco  designated  for  sale  at  such 
warehouse. 

(B)  For  burley  tobacco  such 
designations  may  be  at  any  warehouse 
or  warehouses  in  any  burley  market. 

(iii)  When  producer  designations  shall 
be  made.  Producers  must  designate  the 
warehouse(s)  at  which  they  will  market 
their  tobacco  during  a  period  that  shall 
be  announced  beforehand  by  the  local 
county  FSA  office.  Unless  extended  by 
the  Deputy  Administrator,  the  period  for 
making  designations  shall  be  before  May 
31  each  year  for  flue-ciued  tobacco  and 
August  31  each  year  for  burley  tobacco. 
Producers  who  lease  quota  or  whose 
farm  is  reconstituted  (the  combining  or 
dividing  of  a  farm  due  to  a  change  in 
operation)  after  such  period  may 
designate  the  warehouse(s)  at  which 
their  tobacco  will  be  marketed 
according  to  procedures  to  be 
established  by  the  Deputy  v 

Administrator,  Farm  Programs,  FSA. 
Producers  who  have  designated 
warehouses  that  cease  to  operate  or 
cease  to  have  tobacco  inspection  or 
price  support  available  may  change 
their  designations  at  any  time  after  such 
occurrences.  Producers  who  have 
designated  warehouses  whose 
inspection  services  have  been 
temporarily  suspended  for  any  reason 
for  the  equivalent  of  at  least  one  sales 
day  may  change  their  designation  at  any 
time  after  such  occurrences. 
Redesignation  (changes  in  warehouse(s) 
designated  or  in  pounds  designated  to  a 
warehouse)  or  designations  for  farms 
that  have  not  previously  designated 
tobacco  may  be  made  by  producers 
during  the  five  business  days  ending  on 
the  first  Friday  of  each  month  during 
the  flue-cured  or  burley,  as  applicable, 
tobacco  marketing  season.  Such 
redesignation  or  initial  designation  shall 
be  made  on  any  one  day  of  each 
redesignation  period.  Such 
redesignation  or  initial  designation  shall 
be  effective  on  the  second  Monday 
following  the  Friday  on  which  the 
redesignation  period  ends. 

(iv)  Form  and  content  of  designations. 
For  flue-cured  tobacco  a  designation 
shall  be  made  for  each  warehouse  at 
which  a  producer  desires  to  market 


tobacco  by  executing  a  form  provided  by 
the  county  FSA  office.  The  producer 
will  be  required  to  indicate  on  such 
form  the  name  of  the  warehouse  or 
warehouses  designated  by  the  producer 
and  the  pounds  of  flue-cured  tobacco 
the  producer  desires  to  sell  at  such 
warehouse  as  well  as  any  other 
information  required  to  be  stated  on 
such  form.  For  burley  tobacco  a 
designation  shall  be  made  for  each 
warehouse,  receiving  station  or  dealer  at 
which  a  producer  desires  to  market 
tobacco  by  executing  a  form  provided  by 
the  county  FSA  office.  The  producer 
will  be  required  to  indicate  on  such 
form  the  name  of  the  warehouse(s), 
receiving  station(s)  or  dealeris) 
designated  by  the  producer  and  the 
pounds  of  burley  tobacco  the  producer 
desires  to  sell  at  ^uch  warehouse, 
receiving  station  or  dealer  as  well  as  any 
other  information  required  to  be  stated 
on  such  form. 

(v)  Entering  designation  information. 
For  flue-cured  tobacco,  the  warehouse 
code  number  of  the  warehouse  the 
producer  has  designated  will  be 
indicated  on  the  farm  marketing  card. 
For  burley  tobacco,  the  warehouse, 
receiving  station,  or  dealer  code  number 
of  the  warehouse,  receiving  station  or 
dealer  the  producer  has  designated  will 
be  indicated  on  the  farm  marketing  card. 
If  an  effective  date  is  determined  in 
accordance  with  paragraph  (b)(2)(iii)  of 
this  section,  such  effective  date  will  be 
shown  on  the  farm  marketing  card.  For 
flue-cured  tobacco,  if  the  producer  has 
not  designated  a  warehouse,  a 
warehouse  code  will  not  be  shown  on 
the  marketing  card.  Changes  in 
designation  by  the  producer  shall  be 
accomplished  by  the  producer  returning 
the  marketing  card  to  the  county  FSA 
office  and  requesting  the  transfer  of  any 
unmarketed  pounds  of  flue-cured  or 
burley  tobacco  shown  on  any  marketing 
card  to  another  eligible  warehouse, 
receiving  station  or  dealer,  if  applicable. 


(vii)  Availability  of  designation 
information.  Each  county  FSA  office 
shall  send  designations  received  to  the 
Flue-Cured  Tobacco  Cooperative 
Stabilization  Corporation,  Raleigh, 
North  Carolina  for  flue-cured  tobacco, 
Burley  Tobacco  Growers  Cooperative 
Association,  Lexington,  Kentucky  and 
Burley  Stabilization  Corporation, 
Knoxville.  Tennessee  for  burley  tobacco, 
following  each  designation  period  and 
each  period  for  changing  designations. 
That  association(s)  shall  inform  the 
Flue-Cured  Tobacco  Advisory 
Committee  or  the  Burley  Tobacco 
Advisory  Committee,  as  applicable,  of 
the  pounds  designated  to  each 
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warehouse  and  the  pounds  of  any 
undesignated  or  non-auction  tobacco 
that,  for  the  piupose  of  recommending 
opening  dates  and  selling  schedules  in 
accordance  with  part  29  of  this  title,  is 
available  for  apportioning  for  sale  at 
each  warehouse.  That  association  also 
shall  furnish  each  warehouse  the  name 
and  address  of  the  producers  who 
designated  the  warehouse,  the  pounds 
each  designated  and  the  pounds  that 
represent  103  percent  of  the  marketing 
quota  of  each  such  producer.  The 
Director,  Tobacco  and  Peanuts  Division, 
shall  furnish  each  receiving  station  the 
name  and  address  of  the  producers  who 
designated  the  receiving  station,  the 
pounds  each  designated  and  the  pounds 
that  represent  103  percent  of  the 
marketing  quota  of  each  such  producer. 
'  *        »        »        *        * 

3.  Revise  §  1464.7(d)  to  read  as 
follows: 


§1464.7    Eligible  producer. 


(d)  In  addition  to  meeting  all  other 
requirements  that  apply  elsewhere, 
including  (but  not  limited  to)  the 
warehouse  designation  provisions  of 
§  1464.2,  must  not  be  ineligible,  in 
accordance  with  part  1400  of  this  title, 
to  receive  price  support  payments,  loans 
and  benefits. 

*  •        *        *        * 

4.  Revise  §  1464.10(i){l)(;i),  (i)(2)  and 
(i)(3)(i)  to  read  as  follows: 

§1464.10    No-net-cost  tobacco  fund  or 
account 

*  -      •        *        *        * 

(i)*  *  * 

(D*  *  * 

(i)  From  any  dealer,  recmving  station 
official  or  warehouse  operator  who 
acquired  the  tobacco  involved  from  the 
producer;  or 


(2)  A  dealer,  receiving  station  official 
or  warehouse  operator  may  deduct  the 
amount  of  any  producer  contribution  or 
assessment  from  the  price  paid  to  the 
producer  for  such  tobacco. 

(3)*   *  *  I 

(i)  From  the  dealer,  receiving  station 
official  or  warehouse  operator  who 
acquired  the  tobacco  involved  from  the 
producer,  or 

Signed  at  Washington,  DC,  on  December 
21,2001. 
James  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  02-185  Filed  1-3-0?;  8:45  am] 
■ajJNG  CODE  3410-OS-P 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 
7  CFR  Part  1721 

RIN  0572-AB60 

Extensions  of  Payments  of  Principal 
and  Interest 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  is  adding  procedures  and 
conditions  under  which  Borrowers  may 
request  extensions  of  the  payment  of 
principal  and  interest.  These  procedures 
and  conditions  are  stated  in  RUS 
Bulletin  20-5:320-2,  Extensions  of 
Payments  of  Principal  and  Interest, 
dated  May  10. 1972,  and  RUS  Bulletin 
20-23,  Section  12  Extensions  for  Energy 
Resources  Conservation  Loans,  dated 
December  8, 1980;  however,  these 
procedures  and  conditions  were  not 
codified  in  the  Code  of  Federal 
Regulations.  This  regulation  will  set 
forth  procedures  and  conditions  imder 
which  Borrowers  may  request 
extensions  of  principal  and  interest. 
RUS  will  rescind  upon  the  effective  date 
of  this  regulation  RUS  Bulletin  20- 
5:320-2,  and  RUS  Bulletin  20-23. 
DATES:  This  rule  will  become  effective 
on  February  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
P.  Salgado,  Management  Analyst,  U.S. 
Department  of  Agricultine,  Rural 
Utilities  Service,  Electric  Program, 
Room  4023  South  Building,  Stop  1560, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1560. 
Telephone:  202-205-3660. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12988 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  RUS  has  determined  that  this 
rule  meets  the  applicable  standards 
provided  in  section  3  of  the  Executive 
Order.  In  addition,  (1)  all  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted;  (2)  no 
retroactive  effect  will  be  given  to  this 
rule;  and  (3)  in  accordance  with  section 
212(e)  of  the  Department  of  Agricultme 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(e))  administrative  appeals 
procediues,  if  any  are  required,  must  be 


exhausted  prior  to  initiating  an  action 
against  the  Department  or  its  agencies. 

Regulatory  Flexibility  Act  Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  as 
defined  in  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.).  The  RUS  electric 
program  provides  loans  and  loan 
guarantees  to  Borrowers  at  interest  rates 
and  on  terms  that  are  more  favorable 
than  those  generally  available  from  the 
private  sector.  RUS  Borrowers,  as  a 
result  of  obtaining  federal  financing, 
receive  economic  benefits  that  exceed 
any  direct  economic  costs  associated 
with  complying  with  RUS  regulations 
and  requirements. 

Information  Collection  and 
Recordkeeping  Requirements 

The  reporting  and  recordkeeping 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35)  under 
OMB  control  number  0572-0123. 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (imder  the  regulatory 
provisions  of  title  II  of  the  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus,  this  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  Unfunded  Mandates  Reform 
Act. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  programs  under  number 
10.850,  Rinal  Electrification  Loans  and 
Loan  Guarantees.  This  catalog  is 
available  on  a  subscription  basis  from 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington,  DC  20402-9325, 
telephone  number  (202)  512-1800. 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 
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Intergovernmental  Consultation,  which 
may  require  consultation  with  state  and 
local  officials.  See  the  final  rule  related 
notice  entitled  "Department  Programs 
and  Activities  Excluded  from  Executive 
Order  12372"  (50  FR  47034)  advising 
that  RUS  loans  and  loan  guarantees  are 
not  covered  by  Executive  Order  12372. 

Background 

On  January  9,  2001,  at  66  FR  1604,  the 
Rural  Utilities  Service  (RUS)  published 
a  proposed  rule,  7  CFR  part  1721 — 
Extensions  of  Payments  of  Principal  and 
Interest,  which  proposed  adding 
procedures  and  conditions  imder  which 
Borrowers  may  request  extensions  of  the 
payment  of  principal  andinterest.  These 
procedmes  and  conditions  are  stated  in 
RUS  Bulletin  20^5:320-2,  Extensions  of 
Payments  of  Principal  and  Interest, 
dated  May  10,  1972,  and  RUS  Bulletin 
20-23,  Section  12  Extensions  for  Energy 
Resources  Conservation  Loans,  dated 
December  8, 1980;  however,  these 
procedures  and  conditions  were  not 
codified  in  the  Code  of  Federal 
Regulations.  This  final  rule  will  set  forth 
procedures  and  conditions  under  which 
Borrowers  may  request  extensions  of 
principal  and  interest.  RUS  will  rescind 
upon  the  effective  date  of  this  regulation 
RUS  Bulletin  20-5:320-2,  and  RUS 
Bulletin  20-23. 

Written  comments  on  the  proposed 
rule  were  received  and  they  are 
summarized  as  follows: 

RUS  received  conmients  dated  March 
8,  2001,  from  the  National  Rural  Electric 
Cooperative  Association  (NRECA), 
Oregon  Rural  Electric  Cooperative 
Association  (ORECA),  and  Harney 
Electric  Cooperative,  Inc.  (HEC).  The 
three  cooperatives  suggested  that  the 
language  in  §  1721.104(a)(2)  be  revised 
to  reflect  that  the  factors  for  determining 
qualifications  for  deferment  of  RUS  loan 
payments  listed  not  be  inclusive,  but 
only  examples  of  the  kinds  of  factors 
RUS  should  consider.  RUS  agrees  with 
this  comment  and  has  made  the  change 
to  the  final  rule  wording  under 
§  1721.104(a)(2). 

In  addition,  NRECA  commented  on: 

Section  1721.1 04(a)(2)(iv)    Need  to 
substantially  upgrade  a  Borrower's 
system  to  bring  it  into  compliance  with 
tiie  National  Electric  Safety  Code 
(NESC). 

NRECA  states  it  is  unclear  as  to  the 
appropriateness  of  this  factor  since  it  is 
inconsistent  with  other  RUS  practices. 
Ciurent  RUS  practices  require  annual 
certifications  and  assurances  at  loan 
application  that  systems  are  being  . 
properly  maintained.  RUS  is  in 
agreement  with  NRECA's  comment. 
RUS  requires  and  borrowers  conform  to 


annual  certifications  and  assurances 
that  systems  are  being  properly  operated 
and  maintained,  and  these  assurances 
include  conformance  to  NESC 
provisions.  RUS  has  removed 
§  1721.104(a)(2)  from  this  final  rule. 

Section  1721.104(b)    Deferments  for 
energy  resource  conservation  (ERC) 
loans. 

NRECA  states  it  is  unclear  to  what 
extent  this  proposal  is  significantly 
different  from  the  existing  RUS  Bulletin 
20-23,  dated  December  8, 1980,  which 
is  being  amended  and  codified  through 
this  regulation.  As  codified,  the  terms 
for  ERC  deferments  contain  fewer 
restrictions  and  limitations  on  the  terms 
for  the  corresponding  ERC  loans 
between  the  Borrower  and  its  members. 
Generally  speaking,  the  terms  of  such 
loans  will  now  be  left  to  the  discretion 
of  the  Borrower's  management.  RUS 
Bulletin  20-23,  section  12,  Extensions 
for  Energy  Resource  Conservation 
Loans,  dated  December  8, 1980,  will  be 
rescinded  upon  publication  of  this  final 
rule. 

Section  1721.104(d)(2)    Deferments  for 
contributions-in-aid  of  construction. 

NRECA  states  that  it  is  unclear 
whether  the  calculation  methodology  of 
construction  costs  would  be  made 
without  regard  to  contribution-in-aid  of 
construction  (CIAC).  Should 
construction  costs  be  calculated  net  of 
CIAC,'a  Borrower's  line  extension 
policy  would  have  a  significant  impact 
on  the  eligible  amount  available  for 
deferments.  RUS  agrees  and  the  final 
rule  wording  has  been  changed  to 
clarify  the  calculation  methodology. 

Other — Deferments  for  distributed 
generation  projects.  NRECA 
recommends  RUS  consider  allowing  a 
Borrower  to  defer  principal  payments  to 
finance  properly  coordinated 
distributed  generation  projects.  RUS  has 
taken  this  comment  tmder  advisement 
and  will  consider  whether  to  publish  a 
proposed  rule  which  would  include 
deferments  for  certain  distributed 
generation  projects. 

Additionally,  under  §  1721.103(d) 
RUS  is  clarifying  that  the  matiuity  date 
of  any  such  loan  does  not  extend  to  a 
date  beyond  forty  (40)  years  from  the 
date  of  the  note  (not  the  date  of  the  loan 
as  indicated  in  the  proposed  rule). 

List  of  Subjects  in  7  CFR  Part  1721 

Electric  power,  Loan  programs — 
energy,  Rinal  areas. 

"  For  the  reasons  set  forth  in  the 
preamble,  RUS  amends  7  CFR  chapter 
XVn,  part  1721  as  follows: 


PART  1721— POST  LOAN  POUCIES 
AND  PROCEDURES  FOR  INSURED 
ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1721 
continues  to  read:  < 

Authority:  7  U.S.C.  901  et  seq..  1921  et 
seq.,  and  6941  et  seq. 

2.  Add  subpart  B  to  read  as  follows: 

Subpart  B — Extensions  of  Payments  of 
Principal  and  Interest 

Sec. 

1721.100  Purpose. 

1721.101  General. 

1721.102  Definitions. 

1721.103  Policy. 

1721.104  Eligible  purposes. 

1721.105  Application  documents. 

1 72 1 . 1 06  Repayment  of  deferred  payments, 

1721.107  Agreement. 

1721.108  Commencement  of  the  deferment. 

1 72 1 . 1 09  OMB  Control  Number. 

Subpart  B— Extensions  of  Payments  of 
Principal  and  Interest 

S 1721 .100    Purpose. 

This  subpart  contains  RUS  procedures 
and  conditions  under  which  Borrowers 
of  loans  made  by  RUS  may  request  RUS 
approval  for  extensions  for  the  payment 
of  principal  and  interest. 

§1721.101    General. 

(a)  The  procedures  in  this  subpart  are 
intended  to  provide  Borrowers  with  the 
flexibility  to  request  an  extension  of 
principal  and  interest  as  authorized 
under  section  12(a)  of  the  RE  Act  and 
section  236  of  the  Disaster  Relief  Act  of 
1970  (Public  Law  91-606). 

(b)  The  total  amount  of  principal  and 
interest  that  has  been  deferred, 
including  interest  on  deferred  principal, 
will  be  added  to  the  principal  balance, 
and  the  total  amount  of  principal  and 
interest  that  has  been  deferred  will  be 
reamortized,  through  level  payment, 
over  the  remaining  life  of  the  applicable 
note  beginning  in  the  first  year  the 
deferral  period  ends. 

(c)  Payment  of  principal  and  interest 
will  not  be  extended  more  than  5  years 
after  such  payment  is  due  as  originally 
scheduled.  However,  in  cases  where  the 
extension  is  being  granted  because,  at 
the  sole  discretion  of  the  Administrator, 
a  severe  hardship  has  been  experienced, 
the  Administrator  may  grant  a  longer 
extension  provided  that  the  maturity 
date  of  any  such  loan  does  not  extend 
to  a  date  beyond  forty  (40)  years  from 
the  date  of  the  note. 

§1721.102    Definitions. 

The  definitions  contained  in  7  CFR 
1710.2  are  applicable  to  this  subpart 
imless  otherwise  stated. 
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§1721.103    Policy. 

(a)  In  reviewing  requests  for  extension 
of  pajrment  of  principal  and  interest, 
consideration  shall  be  given  to  the  effect 
of  such  extensions  on  the  security  of  the 
Government's  loans,  and  on  the  ability 
of  the  Borrower  to  achieve  program 
objectives.  It  is  the  policy  otf  RUS  to 
extend  the  time  for  payment  of  principal 
and  interest  on  the  basis  of  findings  that 
such  extension  does  not  impair  the 
seciunty  and  feasibility  of  the 
Government's  loans  and: 

(1)  Is  essential  to  the  effectiveness  of 
the  Borrower's  operations  in  achieving 
RUS  program  objectives  which  include 
providing  reliable,  affordable  electricity 
to  R£  Act  beneficiaries: 

(2)  Is  necessary  to  help  a  Borrower 
place  its  operations  on  a  more  stable 
financial  basis  and  thereby  provide 
assurance  of  repayment  of  loans  within 
the  time  when  payments  of  such  loans 
are  due  under  the  terms  of  the  note  or 
notes  as  extended;  or 

(afls  otherwise  in  the  best  interest  of 
the  Govenunent. 

(b)  Extensions  will  be  given  in  the 
minimum  amount  to  achieve  the 
purpose  of  the  extension. 

11721.104    Eligible  purposes. 

(a)  Deferments  for  financial  hardship. 
(1)  In  cases  of  financial  hardship,  a 
Borrower  may  request  that  RUS  defer 
principal  or  interest  or  both.  RUS  will 
consider  whether  the  deferral  will  help 
a  Borrower  place  its  operations  on  a 
more  stable  financial  basis  and  thereby 
provide  assurance  of  repayment  of  loans 
within  the  time  when  payment  of  such 
loans  are  due  under  the  terms  of  the 
note  or  notes  as  extended. 

(2)  RUS  will  determine  whether  a 
Borrower  qualifies  for  the  deferment  on 
a  case-by-case  basis,  considering  such 
factors  as  the  following: 

(i)  Substantial  unreimbursed  or 
uninsiued  expenses  relating  to  storm 
damage; 

(ii)  Loss  of  large  power  load  (as 
defined  in  §  1710.7(c)(6)(ii)  of  this 
chapter.  Large  retail  power  contracts);  or 

(iii)  Substantial  loss  of  consumers  or 
load  due  to  hostile  annexations  and 
condemnations,  without  adequate 
compensation. 

(b)  Deferments  for  energy  resource 
conservation  (ERC)  loans. 

(1)  A  Borrower  may  request  that  RUS 
defer  principal  payments  to  make  funds 
available  to  the  Borrower's  consumers  to 
conserve  energy.  Amoimts  deferred 
imder  this  program  can  be  used  to  cover 
the  cost  of  labor  and  materials  for  the 
following  energy  conservation 
measiires: 

(i)  Caulking; 

(ii)  Weather-stripping; 


(iii)  Heat  pump  systems  (including 
water  source  heat  pumps); 

(iv)  Heat  pumps,  water  heaters,  and 
central  heating  or  central  air 
conditioning  system  replacements  or 
modifications,  which  reduce  energy 
consumption; 

(v)  Ceiling  insulation; 

(vi)  Wall  insulation; 

(vii)  Floor  insulation; 

(viii)  Duct  insulation; 

(ix)  Pipe  insulation; 

(x)  Water  heater  insulation; 

(xi)  Storm  windows; 

(xii)  Thermal  windows; 

(xiii)  Storm  or  thermal  doors; 

(xiv)  Electric  system  coordinated 
customer-owned  devices  that  reduce  the 
maximum  kilowatt  demand  on  the 
electric  system; 

(xv)  Clock  thermostats;  or 

(xvi)  Attic  ventilation  fans. 

(2)  ERC  loans  will  be  amortized  over 
not  more  than  84  months,  without 
penalty  for  prepayment  of  principal. 

(c)  Deferments  for  renewable  energy 
projects.  (1)  A  Borrower  may  request 
that  RUS  defer  principal  payments  to 
enable  the  Borrower  to  finance 
renewable  energy  projects.  Amounts 
deferred  under  this  program  can  be  used 
to  cover  costs  to  install  all  or  part  of  a 
renewable  energy  system  including, 
without  limitation: 

(i)  Energy  conversion  technology; 
(ii)  Electric  system  interface; 
(iii)  Delivery  equipment; 
(iv)  Control  equipment;  and 
(v)  Energy  consuming  devices. 

(2)  A  Borrower  may  request  that  RUS 
defer  principal  payments  for  the 
purpose  of  enabling  the  Borrower  to 
provide  its  consumers  with  loans  to 
install  all  or  part  of  customer-owned 
renewable  energy  systems  up  to  5kW. 

(3)  A  renewable  energy  system  is 
defined  in  §  1710.2  of  this  chapter. 

(4)  For  the  purpose  of  this  subpart,  a 
renewable  energy  project  consists  of  one 
or  more  renewable  energy  systems. 

(d)  Deferments  for  contributions-in- 
aid  of  construction. 

(1)  A  Borrower  may  request  RUS  to 
defer  principal  payments  to  enable  the 
Borrower  to  make  funds  available  to 
new  full  time  issidential  consiuners  to 
assist  them  in  paying  their  share  of  the 
construction  costs  (contribution-in-aid 
of  construction)  needed  to  connect  them, 
to  the  Borrower's  system. 

(2)  Amounts  available  for  this  piupose 
will  be  limited  to  the  amoiuit  of  the 
construction  costs  that  are  in  excess  of 
the  average  cost  per  residential 
consiuner  inciured  by  the  Borrower  to 
connect  new  full  time  residential 
consumers  during  the  last  calendar  yeaT 
for  which  data  are  available.  The 
average  cost  per  residential  consumer  is 


the  total  cost  incurred  by  the  Borrower 
and  will  not  be  reduced  by  the  amounts 
received  as  a  contribution-in-aid  of 
construction. 

§  1 721 .1 05    Application  documents. 

(a)  Deferments  for  financial  hardship. 
A  Borrower  requesting  a  section  12 
deferment  because  of  financial  hardship 
must  submit  the  following: 

(1)  A  summary  of  the  financial 
position  of  the  Borrower,  based  on  the 
latest  information  available  (usually  less 
than  60  days  old). 

(2)  A  copy  of  the  board  resolution 
requesting  an  extension  due  to  financial 
hardship. 

(3)  A  10-year  financial  forecast  of 
revenues  and  expenses  on  a  cash  basis, 
by  year,  for  the  period  of  the  extension 
and  5  years  beyond  to  establish  that  the 
remaining  payments  can  be  made  as 
rescheduled. 

(4)  A  listing  of  notes  or  portions  of 
notes  to  be  extended,  the  effective  date 
for  the  beginning  of  the  extension,  and 
the  length  of  the  extension. 

(5)  A  narrative  description  of  the 
nature  and  cause  of  the  hardship  and 
the  strategy  that  will  be  instituted  to 
mitigate  or  eliminate  the  effects  of  the 
hardship. 

(b)  Deferments  for  energy  resource 
conservation  loans.  A  Borrower 
requesting  principal  deferments  for  an 
ERC  loan  program  must  submit  the 
following  information: 

(1)  A  letter  from  the  Borrower's 
General  Manager  requesting  an 
extension  of  principal  payments  for  the 
piupose  of  offering  an  ERC  loan 
program  to  its  members  and  describing 
the  details  of  the  program. 

(2)  A  copy  of  the  board  resolution 
establishing  the  ERC  loan  program. 

(c)  Deferments  for  renewable  energy 
projects.  A  Borrower  requesting 
principal  deferments  for  its  renewable 
energy  project  must  submit  the 
following  information: 

(1)  A  letter  from  the  Borrower's 
General  Manager  requesting  an 
extension  of  principal  payments  for  the 
purpose  of  financing  a  renewable  energy 
project  and  describing  the  details  of  the 
project. 

(2)  A  copy  of  the  board  resolution 
establishing  the  renewable  energy 
project. 

(d)  Deferments  for  contribution-in-aid 
of  construction.  A  Borrower  requesting 
principal  deferments  for  contribution- 
in-aid  of  construction  must  submit  the 
following  information: 

(1)  A  letter  fttjm  the  Borrower's 
General  Manager  requesting  an 
extension  of  principal  payments  for  the 
purpose  of  offering  a  contribution-in-aid 
of  construction  program  and  describing 
the  details  of  the  program. 
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(2)  A  copy  of  the  board  resolution 
establishing  the  contribution-in-aid  of 
construction  program. 

(3)  A  summary  of  the  calculations 
used  to  determine  the  average  cost  per 
residential  consumer.  (See  §  1721.404 
(e)(2)). 

§1721.106    Repayment  of  deferred 
payments. 

(a)  Deferments  relating  to  financial 
hardship.  The  total  amount  of  principal 
and  interest  that  has  been  deferred, 
including  interest  on  deferred  principal, 
will  be  added  to  the  principal  balance, 
and  the  total  amount  of  principal  and 
interest  that  has  been  deferred  will  be 
reamortized  over  the  life  of  the 
applicable  note  beginning  in  the  first 
year  the  deferral  period  ends.  For 
example:  the  amount  of  interest  deferred 
in  years  2001,  2002,  2003,  2004,  and 
2005.  will  be  added  to  the  principal 
balance  and  reamortized  over  the  life  of 
the  applicable  note  for  repayment 
starting  in  year  2006. 

(b)  Deferments  relating  to  the  ERC 
loan  program,  renewable  energy  project, 
and  the  contribution-in-aid  of 
construction.  An  extension  agreement  is 
for  a  term  of  two  (2)  years.  The 
installment  will  be  recalculated  each 
time  the  Borrower  defers  the  payment  of 
principal  and  recognition  of  the 
deferred  amount  will  begin  with  the 
next  payment.  For  example:  the  amount 
deferred  in  the  October  payment  wiU  be 
reamortized  over  a  84  month  period 
starting  with  the  next  payment 
(November  if  paying  on  a  monthly 
basis).  When  a  Borrower  defers 
principal  under  any  of  these  programs 
the  scheduled  payment  on  the  account 
will  increase  by  an  amount  sufficient  to 
pay  off  the  deferred  amount,  with 
interest,  by  the  date  specified  in  the 
agreement  (usually  84  months  (28 
quarters)). 

§1721.107    Agreement 

After  approval  of  the  Borrower's 
request  for  a  deferment  of  principal  and 
interest,  an  extension  agreement, 
containing  the  terms  of  the  extension, 
together  with  associated  materials,  will 
be  prepared  and  forwarded  to  the 
Borrower  by  RUS.  The  extension 
agreement  will  then  be  executed  and 
returned  to  RUS  by  the  Borrower. 

§  1721.108    Commencement  of  the 
deferment. 

The  deferment  of  principal  and 
interest  will  not  begin  until  the 
extension  agreement  and  other 
supporting  materials,  in  form  and 
substance  satisfactory  to  RUS,  have  been 
executed  by  the  Borrower  and  returned 
to  RUS.  Examples  of  other  supporting 


materials  are  items  such  as  approving 
legal  opinions  from  the  Borrower's 
attorney  and  approvals  from  the 
relevant  regulatory  body  for  extending 
the  maturity  of  existing  debt  and  for  the 
additional  debt  service  payment 
incurred. 

§  1721.109    0MB  control  number. 

The  information  collection 
requirements  in  this  part  are  approved 
by  the  Office  of  Management  and 
Budget  and  assigned  0MB  control 
number  0572-0123. 

Dated:  Det:ember  18.  2001. 
Hilda  Gay  Legg, 

Administrator.  Rural  Utilities  Service. 
IFR  Doc.  02-234  Filed  1-3-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPa025 

[Docket  No.  NM204;  Special  Conditions  No. 
25-194-SC] 

Special  Conditions:  Dassault  Aviation 
Model  Mystere-Falcon  200, 20-C5, 20- 
D5, 20-E5,  and  20-F5;  High-Intensity 
Radiated  Fields  (HIRF) 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

summary:  These  special  conditions  are 
issued  for  Dassault  Aviation  Model 
Mystere-Falcon  200,  20-C5,  20-D5,  20- 
E5,  and  20-F5  airplanes  modified  by 
ElectroSonics.  These  modified  airplanes 
will  have  a  novel  or  unusual  design 
featiue  when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  modification 
incorporates  the  installation  of  dual 
Electronic  Primary  Flight  Display 
systems  that  perform  critical  functions. 
The  applicable  airworthiness 
regulations  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  these  systems  from  the 
effects  of  high-intensity-radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  that  established  by  the 
existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  December  27, 
2001. 

Comments  must  be  received  on  or 
before  February  4,  2002. 


ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate, 
Attention:  Rules  Docket  {ANM-113), 
Docket  No.  NM204,  1601  Lind  Avenue 
SW..  Renton.  Washington  98055-4056; 
or  delivered  in  duplicate  to  the 
Transport  Airplane  Directorate  at  the 
above  address.  All  comments  must  be 
marked:  Docket  No.  NM204.  Comments 
may  be  inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  Gordon,  FAA,  Standardization 
Branch,  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056: 
telephone  (425)  227-2138;  facsimile 
(425)227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  to  you. 

Background 

On  November  9,  2001.  ElectroSonics, 
4391  International  Gateway,  Columbus, 
Ohio,  applied  for  a  Supplemental  Type 
Certificate  (STC)  to  modify  Dassault 
Aviation  Model  Mystere-Falcon  200, 
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20-C5,  2&-D5,  20-E5,  and  20-F5 
aiq}lanes.  The  Dassault  Aviation  Model 
Mystere-Falcon  200,  2D-C5,  20-D5,  20- 
E5,  and  20-F5  are  small  transport 
category  airplanes. 

The  Dassault  Aviation  Model 
Mystere-Falcon  200  airplanes  are 
powered  by  two  Garrett  Tiu"bine  Engine 
Company  ATF3-6A— 4C  turbine  engines 
with  a  maximum  takeoff  weight  of 
32,000  pounds. 

The  Dassault  Aviation  Model 
Mystere-Falcon  20-C5.  20-D5,  20-E5 
and  20-F5  airplanes  are  powered  by  two 
Garrett  Engine  Division  Model  TFE- 
5AR-2C  engines  with  a  maximum 
takeoff  weight  of  29,000  pounds.  These 
airplanes  operate  with  a  2-pilot  crew 
and  can  hold  up  to  10  passengers. 

The  modification  of  these  airplanes 
incorporates  the  installation  of  a 
Universal  Avionics  Electronic  Flight 
Instrument  System  (EFI-550).  The  EFI- 
550  is  a  replacement  for  the  existing 
Analog  Flight  Instrumentation,  while 
also  providing  additional  functional 
capability  and  redundancy  in  the 
system.  The  avionics/electronics  and 
electrical  systems  installed  in  this 
airplane  have  the  potential  to  be 
vulnerable  to  high-intensity  radiated 
fields  (HIRF)  external  to  the  airplane. 

T3rpe  Certification  Basis 

Under  the  provisions  of  14  CFR- 
21.101,  ElectroSonics  must  show  that 
the  Dassault  Aviation  Model  Mystere- 
Falcon  200,  20-C5,  20-D5,  20-E5,  and 
20-F5  airplanes,  as  changed,  continue 
to  meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A7EU,  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
included  in  the  certification  basis  for 
the  Dassault  Aviation  Model  Mystere- 
Falcon  200,  20-C5,  20-D5,  20-E5,  and 
20-F5  airplanes  include  Civil  Air 
Regulations  4b,  effective  E)ecember 
1953,  through  Amendment  4b-12; 
Special  Regulation  422B;  and  14  CFR 
part  25,  as  amended  to  incorporate 
Amendments  25-1  through  25—43. 

U  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  Dassault  Aviation 
Model  Mystere-Falcon  200,  20-C5,  20- 
D5,  20-E5,  and  20-F5  airplanes 
modified  by  ElectroSonics,  because  of  a 
novel  or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 


In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  these  Dassault  Aviation 
Model  Mystere-Falcon  200,  2(>-C5,  20- 
D5,  20-E5,  and  20-F5  airplanes  must 
comply  with  the  fuel  vent  and  exhaust 
emission  requirements  of  part  34  and 
the  noise  certification  requirements  of 
part  36. 

Special  conditions,  as  appropriate,  are 
issued  in  accordance  with  §  11.49,  after 
public  notice,  as  required  by  §§  11.28 
and  11.29(b),  and  become  part  of  the 
type  certification  basis  in  accordance 
with  §21. 101(b)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  ElectroSonics  apply 
at  a  later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  also  apply  to  the'other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

As  noted  earlier,  the  Dassault 
Aviation  Model  Mystere-Falcon  200, 
2a-C5,  20-D5,  20-E5,  and  20-F5 
airplanes  modified  by  ElectroSonics 
will  incorporate  dual  Electronic  Primary 
Flight  Display  systems  that  will  perform 
critical  functions.. These  systems  may  be 
vulnerable  to  high-intensity  radiated 
fields  external  to  the  airplane.  The 
current  airworthiness  standards  of  part 
25  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  equipment  from  the 
adverse  effects  of  HIRF.  Accordingly, 
this  system  is  considered  to  be  a  novel 
or  unusual  design  feature. 

Discussion 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  bom 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  regulations 
incorporated  by  reference,  special 
conditions  are  needed  for  the  Dassault 
Aviation  Model  Mystere-Falcon  200, 
20-C5,  20-D5,  20-E5.  and  20-F5 
airplanes  modified  by  ElectroSonics. 

These  special  conditions  require  that 
new  avionics/electronics  and  electrical 
systems  that  perform  critical  functions 
be  designed  and  installed  to  preclude 
component  damage  and  interruption  of 


function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 

High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  commiuiications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
avionics/electronics  and  electrical 
systems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define . 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  imdefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown  in 
accordance  with  either  paragraph  1  OR 
2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  from  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  sfrengths  indicated  in  Table  1 
for  the  frequency  ranges  indicated.  Both 
peak  and  average  field  strength 
components  from  Table  1  are  to  be 
demonstrated. 

Table  1 


Frequency 

FieW  strength 
(volts  per  meter) 

Peak 

Average 

10  kHz-100  kHz 

50 

50 

50 

100 

50 

50 

100 

100 

700 

700 

2000 

3000 

3000 

1000 

3000 

2000 

600 

50 

100  kHz-500  kHz 

50 

500  kHz-2  MHz 

50 

2  MHz-30  MHz 

100 

30  MHz-70  MHz 

50 

70  MHz-100  MHz 

50 

100  MHz-200  MHz 

200  MHz-400  MHz 

400  MHz-700  MHz 

700  MHz-1  GHz 

100 

100 

50 

100 

1  GHz-2  GHz  

200 

2  GHz-^  GHz 

200 

4  GHz-6  GHz  

200 

6  GHz-^  GHz 

200 

8  GHz-12  GHz 

300 

12  GHz-18  GHz  

200 

18  GHz-40  GHz 

200 
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Table  1 — Continued 


Frequency 


The  field  strengths  are  expressed  in  terms  of 
peak  of  the  root-mean-square  (rms)  over 
the  complete  modulation  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  Dassault 
Aviation  Model  Mystere-Falcon  200, 
20-C5,  20-D5,  20-E5,  and  20-F5 
airplanes  modified  by  ElectroSonics. 
Should  ElectroSonics  apply  at  a  later 
date  for  a  supplemental  type  certificate 
to  modify  any  other  model  included  on 
the  same  type  certificate  to  incorporate 
the  same  novel  or  unusual  design 
feature,  these  special  conditions  would 
apply  to  that  model  as  well  imder  the 
provisions  of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
Dassault  Aviation  Model  Mystere- 
Falcon  200,  20-C5,  20-D5,  20-E5,  and 
20-F5  airplanes  modified  by 
ElectroSonics.  It  is  not  a  nde  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  conunent  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  frtjm  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  the  airplane, 
which  is  imminent,  the  FAA  has 
determined  that  prior  public  notice  and 
comment  are  unnecessary  and 
impracticable,  and  good  cause  exists  for 
adopting  these  special  conditions  upon 
issuance.  The  FAA  is  requesting 
comments  to  allow  interested  persons  ta 
submit  views  that  may  not  have  been 
submitted  in  response  to  the  prior 
opportunities  for  comment  described 
above. 


List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 
The  authority  citation  for  these 
Peak      Average    -special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
44702,  44704. 


Field  strength 
(volts  per  meter) 


The  Special  Conditions 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the 
supplemental  type  certification  basis  for 
the  Dassault  Aviation  Model  Mystere- 
Falcon  200,  20-C5,  20-D5.  20-E5,  and 
20-F5  airplanes  modified  by 
ElectroSonics. 

1.  Protection  From  Unwanted  Effects 
of  High-Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high-intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies': 

Critical  Functions:  Functions  whose 
failure  would  contribute  to  or  cause  a 
failiu'e  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton.  Washington,  on 
December  27,  2001. 
Lino  Liu-Nelson, 

Acting  Manager.  Transport  Airplane 
Directorate,' Aircraft  Certification  Service. 
[FR  Doc.  02-247  Filed  1-3-02;  8:45  am] 
BMXM6  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-02-AD;  Amendment 
39-12514;  AD  2001-23-15] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule:  correction. 


summary:  This  document  corrects 
information  in  an  existing  airworthiness 
directive  (AD)  that  applies  to  certain 
Boeing  Model  747  series  airplanes.  That 
AD  currently  requires  repetitive  detailed 


visual  inspections  to  find  discrepancies 
of  the  installation  of  the  midspar  fuse 
pins  of  the  inboard  and  outboard  struts, 
and  follow-on  actions,  if  necessary.  That 
AD  also  mandates  accomplishment  of  a 
terminating  modification.  This 
document  corrects  the  omission  of  the 
phrase  "amendment  39-12514"  from 
the  first  line  of  the  AD.  This  correction 
is  necessary  to  ensure  that  the 
amendment  number  is  stated  at  the 
beginning  of  the  AD. 
DATES:  Effective  December  31.  2001. 
The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-54A2206, 
Revision  2,  dated  May  17,  2001,  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  December  31,  2001  (66  FR 
58913.  November  26,  2001). 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-54A2206, 
Revision  1,  dated  February  22.  2001.  as 
listed  in  the  regulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  March  21.  2001  (66  FR 
13424,  March  6,  2001). 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Anderson,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW..  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  On 
November  15,  2001,  the  Federal 
Aviation  Administration  (FAA)  issued 
AD  2001-23-15,  amendment  39-12514 
(66  FR  58913,  November  26,  2001), 
which  applies  to  certain  Boeing  Model 
747  series  airplanes.  That  AD  requires 
repetitive  detailed  visual  inspections  to 
find  discrepancies  of  the  installation  of 
the  midspar  fuse  pins  of  the  inboard  and 
outboard  struts,  and  follow-on  actions. 
if  necessary.  That  AD  also  provides  for 
an  optional  terminating  modification  for 
the  repetitive  inspections.  The  actions 
required  by  that  AD  are  intended  to  find 
and  fix  discrepancies  of  the  installation 
of  the  midspar  fuse  pins,  which  could 
result  in  loss  of  the  secondary  retention 
.    capability  of  the  fuse  pins,  migration  of  . 
the  fuse  pins,  and  consequent  loss  of  the 
strut  and  engine  from  the  airplane. 

Need  for  the  Correction 

The  FAA  has  determined  that  a 
correction  to  AD  2001-23-15  is 
necessary.  The  correction  will  add  the 
amendment  number  (amendment  39- 
12514)  to  the  first  line  of  the  AD.  That 
number  was  inadvertently  omitted  from 
the  final  rule,  as  published. 

Correction  of  Publication 

This  document  corrects  the  error  and 
correctly  adds  the  AD  as'an  amendment 
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to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

The  AD  is  reprinted  in  its  entirety  for 
the  convenience  of  affected  operators. 
The  effective  date  of  the  AD  remains 
December  31,  2001. 

Since  this  action  only  corrects  the 
inadvertent  omission  of  the  amendment 
number  firom  the  first  line  of  the  AD,  it 
has  no  adverse  economic  impact  and 
imposes  no  additional  burden  on  any 
person.  Therefore,  the  FAA  has 
determined  that  notice  and  public 
procedures  are  imnecessary. 

List  of  Sobiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety.  | 

Adoption  of  the  ConrectioD 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 

omEcnvES  i 

1.  The  authority  citation  ifor  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Corrected] 

2.  Section  39. 13,  is  amended  by 
correctly  adding  the  following 
airworthiness  directive  (AD): 

2001-23-15    Boeing:  Amendment  39-12514. 
E)ocket  2001-NM-O2-AD.  Supersedes 
AD  2001-05-05,  amendment  39-12141. 
Applicability:  Model  747  series  airplanes, 
line  numbers  1  through  1046  that  have 
accomplished  Airworthiness  Directives  95- 
10-16,  95-13-05,  95-13-06,  or  95-13-07; 
and  line  numbers  1047  through  1271 
inclusive;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For. 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
■  the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  discrepancies  of  the 
installation  of  the  midspar  fuse  pins  of  the 
inboard  and  outboard  strut,  which  could 
result  in  loss  of  the  secondarv  retention 


capability  of  the  fuse  pins,  migration  of  the 
fuse  pins,  and  consequent  loss  of  the  strut 
and  engine  from  the  airplane;  accomplish  the 
following: 

Restatement  of  the  Requirements  of  AD 
2001-05-05 

Jnspections/Follow-On  Actions 

(a)  At  the  time  specified  in  paragraph  (a)(1) 
or  (a)(2)  of  this  AD,  as  applicable:  E)o  a 
detailed  visual  inspection  to  find 
discrepancies  (e.g..  incorrect  thread 
protrusion,  which  is  less  than  two  threads 
protruding  from  the  nut  between  the  nut  and 
the  secondary  retention  washer;  incorrect  gap 
between  the  fuse  pin  primary  nut  and 
secondary  retention  washer;  cracked  or 
broken  torque  stripe)  of  the  installation  of  the 
midspar  fuse  pins  of  the  inboard  and 
outboard  struts,  per  Figure  2  of  Boeing 
Service  Bulletin  747-54A2206,  Revision  1, 
dated  February  22.  2001.  or  Revision  2,  dated 
May  17.  2001. 

(1)  For  airplanes  having  the  production 
equivalent  of  one  of  the  AD's  listed  in  Table 
1  of  this  AD:  Do  the  inspection  at  the  later 
of  the  times  specified  in  paragraphs  (a)(l)(i) 
and(a)(l)(ii)ofthisAD. 

(i)  Before  the  accumulation  of  8,000  total 
flight  hours,  or  within  24  months  since 
manufacture  of  the  airplane,  whichever 
occurs  first. 

(ii)  Within  90  days  after  March  21,  2001 
(the  effective  date  of  AD  2001-05-05, 
amendment  39-12141). 

(2)  For  airplanes  modified  per  one  of  the 
AD's  listed  in  Table  1  of  this  AD:  Do  the 
inspection  at  the  later  of  the  times  specified 
in  paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this 
AD.  Table  1  follows: 

Table  1 


AD  number 

Amendment 
number 

AD  95-10-16 

39-9233 

AD  95-13-05 

39-9285 

AD  95-13-06 

39-9286 

AD  95-13-07  

39-9287 

(i)  Within  8,000  flight  hours  or  24  months 
after  the  modification,  whichever  occurs  first. 

(ii)  Within  90  days  after  March  21,  2001. 

Note  2:  Where  there  are  differences 
between  the  AD  and  the  service  bulletin,  the 
AD  prevails. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(A)  If  no  discrepancy  is  found:  Repeat  the 
inspection  at  intervals  not  to  exceed  8.000 
flight  hours  or  24  months,  whichever  occurs 
first,  until  you  do  the  terminating 
modification  specified  in  paragraph  (b)  of 
this  AD. 


(B)  If  any  discrepancy  is  found,  and  the 
primary  nut  has  backed  off  and  contacts  the 
secondary  retention  washer:  Before  further 
flight,  do  the  terminating  modification 
specified  in  paragraph  (b)  of  this  AD. 

(C)  If  any  discrepancy  is  found,  and  the 
primary  nut  does  not  contact  the  secondary 
retention  washer:  Repeat  the  inspection  at 
intervals  not  to  exceed  90  days.  Within  18 
months  after  the  initial  finding,  or  before 
March  21,  2001,  whichever  occurs  later,  do 
the  terminating  modification  specified  in 
paragraph  (b)  of  this  AD. 

Note  4:  Inspections  done  prior  to  the 
effective  date  of  this  AD  per  Boeing  Alert 
Service  Bulletin  747-54A2206,  dated  October 
19,  2000,  are  acceptable  for  compliance  with 
the  inspections  required  by  paragraph  (a)  of 
this  AD. 

New  Requirements  of  this  AD 

Terminating  Action 

(b)  Within  6  years  after  the  effective  date 
of  this  AD:  Do  the  terminating  modification 
(replacement  of  the  primary  nut  of  the 
midspar  fuse  pin,  installation  of  torque  strip, 
a  detailed  visual  inspection  of  the  fuse  pin 
threads  for  damage,  and  replacement,  if 
necessary)  per  Figure  3  of  Boeing  Service 
Bulletin  747-54A2206,  Revision  1,  dated 
February  22,  2001,  br  Figure  3  of  Boeing 
Service  Bulletin  747-54A2206,  Revision  2, 
dated  May  17,  2001.  Doing  this  modification 
ends  the  repetitive  inspections  required  by 
this  AD. 

Note  5:  Doing  the  terminating  modification 
prior  to  the  effective  date  of  this  AD  per 
Boeing  Alert  Service  Bulletin  747-54A2206, 
dated  October  19,  2000,  is  acceptable  for 
compliance  with  the  terminating  action 
required  by  paragraph  (b)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

(2)  Any  alternative  method  of  compliance 
which  was  approved  previously  in 
accordance  with  AD  2001-05-05  is  approved 
for  compliance  with  this  AD. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  4he  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  747-54A2206, 
Revision  1,  dated  February  22,  2001;  or 
Boeing  Service  Bulletin  747-54A2206, 
Revision  2,  dated  Mav  17,  2001.  • 


(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-54A2206, 
Revision  2,  dated  May  17,  2001,  was 
approved  previously  by  the  Director  of  the     > 
Federal  Register,  as  of  December  31.  2001  (66 
FR  58913,  November  26,  2001). 

(2)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  747-54A2206, 
Revision  1,  dated  February  22,  2001,  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  March  21,  2001  (66  FR 
13424,  March  6.  2001). 

(3)  Copies  may  be  obtained  ft-om  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW..  suite 
700,  Washington,  DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
December  31,  2001. 

Issued  in  Renton,  Washington,  on 
December  20,  2001. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-84  Filed  1-3-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  39 

[Docket  No.  2001-NM-132-AD;  Amendment 
39-12586;  AD  2001-26-20] 

RIN  2120-AA64 

Alrworthinesa  Directives;  AirtKis  Model 
A319,  A320,  and  A321  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes, 
that  requires  a  one-time  inspection  of 
the  forward  and  aft  lower  bogies  of  the 
left-  and  right-hand  sliding  windows  of 
the  flightcrew  compartment  for  the 
presence  of  a  lock  pin.  If  the  lock  pin 
is  missing,  this  amendment  requires 
corrective  action.  This  action  is 
necessary  to  prevent  the  inability  of  the 
flightcrew  to  open  the  left-  or  ri^t-hand 
sliding  window  for  evacuation  in  an 
emergency,  due  to  a  window  jamming 
in  the  closed  position.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  February  8,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
bom  Airbus  Industrie,  1  Rond  Point 
Maiuice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Dulin,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2141; 
fax  (425)  227-1149.' 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A319,  A320,  and  A321  series 
airplanes  was  published  in  the  Federal 
Register  on  October  26,  2001  (66  FR 
54173).  That  action  proposed  to  require 
a  one-time  inspection  of  the  forward 
and  aft  lower  bogies  of  the  left-  and 
right-hand  sliding  windows  of  the 
flightcrew  compartment  for  the  presence 
of  a  lock  pin.  If  the  lock  pin  is  missing, 
that  action  also  proposed  to  require 
corrective  action. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Request  To  Allow  Credit  for  Previously 
Accomplished  Work 

The  manufacturer  requests  that  the 
FAA  give  credit  for  the  inspection  and 
corrective  actions  accomplished  prior  to 
the  effective  date  of  this  AD  in 
accordance  writh  the  original  issue  of 
Airbus  Service  Bulletin  A320-56-1007, 
dated  January  21,  2000. 

The  FAA  concurs.  The  Direction 
Generale  de  I'Aviation  Civile  (DGAC), 
which  is  the  airworthiness  authority  for 
France,  has  approved  this  service 
bulletin  for  the  accomplishment  of  the 
inspection  and  corrective  actions.  The 
FAA  finds  that  the  procedures  in  the 
original  issue  of  the  service  bulletin  are 
identical  to  those  in  Revision  01  of 
Airbus  Service  Bulletin  A320-56-1007, 
dated  February  9,  2001  (which  is  listed 
as  the  appropriate  source  of  service 
information  for  accomplishment  of  the 


actions  in  this  AD).  Therefore,  we  have 
added  a  new  Note  3  in  this  final  rule  to 
give  credit  to  operators  that  may  have 
accomplished  the  required  actions  prior 
to  the  effective  date  of  this  AD  in 
accordance  with  the  original  issue  of  the 
service  bulletin.  We  have  renimibered 
the  succeeding  notes  accordingly. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  77  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figvues,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $4,620,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figiu^s  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figvues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedvu^s  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
Impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
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under  the  criteria  of  the  R^ulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Snbjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Antfaority:  49  U.S.C.  106(g),  40113, 44701. 


§39.13    [An 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-28-20    Airbus  Industrie:  Amendment 
39-12586.  Docket  2001-NM-132-AD. 

Applicability:  Model  A319,  A320,  and 
A321  series  airplanes,  certificated  in  any 
category,  as  listed  in  Airbus  Service  Bulletin 
A320-56-1007,  Revision  01,  dated  February 
9,2001. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  inability  of  the  flightcrew 
to  open  the  left-  or  right-hand  sliding 
window  for  evacuation  in  an  emergency,  due 
to  a  window  jamming  in  the  closed  position, 
accomplish  the  following: 

Inspection 

(a)  Within  one  year  after  the  effective  date 
of  this  AD:  Perform  a  one-time  detailed 
visual  inspection  of  the  forward  and  ail  lower 
bogie  of  the  left-hand  and  right-hand  sliding 
windows  to  check  for  the  presence  of  a  lock 
pin,  in  accordance  with  Airbus  Service 
Bulletin  A320-56-1007,  Revision  01,  dated 
Febniaiy  9,  2001. 


Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Corrective  Action 

(b)  If  the  inspection  required  by  paragraph 
(a)  of  this  AD  reveals  that  a  lock  pin  is 
missing:  Prior  to  further  flight,  perform  the 
action  required  by  either  paragraph  (b)(1)  or 
(b)(2)  of  this  AD. 

(1)  Install  a  new  bogie  equipped  with  a 
lock  pin,  in  accordance  with  paragraph  C.(l) 
of  the  Accomplishment  Instructions  of 
Airbus  Service  Bulletin  A320-56-1007. 
Revision  01,  dated  February  9,  2001,  or 

(2)  Perform  a  temporary  repair  in 
accordance  with  paragraph  C.(2)  of  the 
Accomplishment  Instructions  of  Airbus 
Service  Bulletin  A320-56-1007,  Revision  01, 
dated  February  9.  2001.  Within  500  flight 
hours  of  the  temporary  repair,  install  a  new 
bogie  equipped  with  a  lock  pin,  in 
accordance  with  paragraph  C.(l)  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

Note  3:  Inspection  and  corrective  actions 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  Airbus  Service 
Bulletin  A320-56-1007,  dated  January  21, 
2000,  is  considered  acceptable  for 
compliance  with  the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM— 116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A320-56-1007, 
Revision  01,  including  Appendix  01,  dated 
February  9,  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 


France.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  S:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2000-518- 
157(B),  dated  December  13,  2000. 

Effiective  Date 

(f)  This  amendment  becomes  effective  on 
February  8,  2002. 

Issued  in  Renton,  Washington,  on 
December  26,  2001. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

(FR  Doc.  02-9  Filed  1-3-02;  8:45  am] 
BILUNQ  COOE  4«10-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dociwt  Ito.  2001-NM-255-AD;  Amendment 
39-12587;  AD  2001-26-21] 

RiN  2120-AA64 

Airworthiness  Directives;  AirlMis  Model 
A319,  A320,  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes, 
that  requires  replacement  of  the  low- 
pressure  solenoid  valve  for  the  crew 
oxygen  supply  with  a  modified  valve. 
This  action  is  necessary  to  prevent 
fatUty  operation  of  the  low-pressure 
solenoid  valve  for  the  crew  oxygen 
supply,  which  could  prevent  oxygen 
from  being  supplied  to  the  airplane 
crew  when  needed,  such  as  in  the  event 
of  smoke  in  the  cabin  or  rapid 
depressurization  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  imsafe  condition. 
DATES:  Effective  February  8,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 


Federal  Register / Vol.  67,  No.  3 /Friday,  January  4,  2002 /Rules  and  Regulations 


493 


1601  Lind  Avenue.  SW.,  Renton,    ' 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, , 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A319,  A320,  and  A321  series 
airplanes  was  published  in  the  Federal 
Register  on  September  25,  2001  (66  FR 
48993).  That  action  proposed  to  require 
replacement  of  the  low-pressure 
solenoid  valve  for  the  crew  oxygen 
supply  with  a  modified  valve. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

The  commenter  concurs  with  the 
content  of  the  proposed  nUe. 

Conclunon 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

The  FAA  estimates  that  111  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  at  no 
cost  to  the  operator.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be  $6,660, 
or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidentel  costs,  such  zs  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 


Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pm^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-26-21     Airbus  Industrie:  Amendment 
39-12587.  Docket  2001-NM-255-AD. 

Applicability:  Model  A319,  A320.  and 
A321  series  airplanes;  on  which  Modification 
21946  (Airbus  Service  Bulletin  A32D-35- 
1003)  or  21999  has  not  been  accomplished; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  perfoiroance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 


accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  faulty  operation  of  the  low- 
pressure  solenoid  valve  for  the  oxygen 
supply,  which  could  prevent  oxygen  from 
being  supplied  to  the  airplane  crew  when 
needed,  such  as  in  the  event  of  smoke  in  the 
cabin  or  rapid  depressurization  of  the 
airplane,  accomplish  the  following: 

Replacement 

(a)  Within  16  months  after  the  effective 
date  of  this  AD,  replace  the  low-pressure 
solenoid  valve,  part  number  (P/N)  DVE90-04, 
for  the  crew  oxygen  supply  with  a  modified 
valve,  P/N  DVE90-05  or  DVE90-06,  as 
applicable.  Do  the  replacement  according  to 
Airbus  Service  Bulletins  A32O-35-1003, 
Revision  1.  dated  January  28, 1993;  or  A320- 
35-1016,  dated  July  31, 1996:  as  applicable. 

Note  2:  Airbus  Service  Bulletin  A320-35- 
1003,  Revision  1,  refers  to  EROS  Service 
Bulletin  DVE90-35-40,  dated  September  10, 
1991,  as  the  appropriate  source  of  service 
information  for  modifying  the  low-pressure 
solenoid  valve  for  the  crew  oxygen  supply. 

Note  3:  Airbus  Service  Bulletin  A320-35- 
1016  refers  to  EROS  Service  Bulletin  DVE90- 
35-49.  dated  Januar>'  31, 1995,  as  the 
appropriate  source  of  service  information  for 
modifying  the  low-pressure  solenoid  valve 
for  the  oxygen  supply. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  low-pressure  oxygen 
valve,  part  number  DVE90-04,  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 


Special  Fli(^t  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  replacement  shall  be  done  in 
accordance  with  Airbus  Service  Bulletin 
A32O-35-1003,  Revision  1,  dated  January  28, 
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1993;  or  Airbus  Service  Bulletin  A320-35- 
1016,  dated  July  31, 1996;  as  applicable. 
Airbus  Service  Bulletin  A320-35-1003, 
Revision  1.  dated  January  28, 1993,  contains 
the  following  effective  pages: 


Page  No. 

Revision 

level 
shown  on 

page 

Date  shown  on 
page 

1-3. 5 

1 

Original  .. 

Jan.  28,  1993. 

4,  6 

Aug.  26, 1991. 

This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  h4W.,  suite  700.  Washington, 
DC. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
237(B)  Rl.  dated  July  25,  2001. 

Effective  Date  I 

(f)  This  amendment  becomes  effective  on 
February  8.  2002. 

Issued  in  Renton,  Washington,  on 
December  26,  2001. 
All  Bahnuni, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-8  Filed  1-3-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminlsfeation 

14CFRPart39  ' 

[DodMt  No.  2001-NM-90-AD;  Amendmant 
39-12588;  AD  2001-26-22] 

RiN2120-AA64 

Airworthiness  Directives;  BAE 
Systems  (Operations)  Umited  Modei 
Avro  146-RJ  Series  Airplanes 

AGENCY:  Federal  Aviation  , 
Administration,  EKTT.  j 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  BAE  Systems 
((^rations)  Limited  Model  Avro  146- 
RJ  series  airplanes,  that  requires  a  one- 
time inspection  of  the  S4  and  S5  static 
pipes  of  the  pitot  static  sysitem  for 
discrepancies,  and  follow-on  corrective 
actions,  if  necessary.  This  action  is 
necessary  to  prevent  failtire  of  the  S4 
and  S5  static  pipes  and  consequent 
feiluie  of  the  maximum  differential 


pressure  protection  for  the  airplane, 
which  could  lead  to  the  fuselage  of  the 
airplane  being  overstressed  and  result  in 
reduced  structural  integrity  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  February  8,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  British  Aerospace  Regional 
Aircraft  American  Support,  13850 
Mclearen  Road,  Hemdon,  Virginia 
20171.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
hitemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  BAE 
Systems  (Operations)  Limited  Model 
Avro  146-RJ  series  airplanes  was 
published  in  the  Federal  Register  on 
August  23.  2001  (66  FR  44311).  That 
action  proposed  to  require  a  one-time 
inspection  of  the  S4  and  S5  static  pipes 
of  the  pitot  static  system  for 
discrepancies,  and  follow-on  corrective 
actions,  if  necessary.  _ 

Conunents 

hiterested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
single  comment  received. 

Revised  Statement  of  Unsafe  Condition 

The  commenter,  the  airplane 
manufacturer,  requests  that  the  FAA 
revise  the  wording  of  the  statement  of 
unsafe  condition  as  it  appears  in  several 
sections  of  the  proposed  AD.  The 
proposed  AD  states  the  tmsafe  condition 
as  "holes  in  the  static  pipes,  erroneous 
input  to  the  instrumentation  and 
warning  systems  associated  with  the 
pilot's  instruments,  and  consequent 
reduced  controllability  of  the  airplane." 
The  commenter  states  that  the 
consequence  of  holes  in  the  static  pipes 


is  more  acctnately  characterized  as 
"erroneous  input  into  instnunentation 
associated  with  the  maximum 
differential  pressure  protection  for  the 
aircraft." 

The  FAA  concurs.  Upon  ftulher 
review  of  the  detail  of  the  design  and 
function  of  the  S4  and  S5  static  types, 
we  agree  that  the  primary  purpose  of  the 
S4  and  S5  static  pipes  is  maintenance  of 
the  maximum  differential  pressine 
protection  for  the  airplane.  If  these   . 
pipes  fail,  the  maximiun  differential 
pressure  protection  will  fail,  which 
could  lead  to  the  fuselage  of  the  airplane 
being  overstressed  and  result  in  reduced 
structural  integrity  of  the  airplane. 
Therefore,  we  have  revised  the 
statement  of  unsafe  condition  in  the 
Summary  section  and  the  body  of  this 
AD  accordingly. 

Explanation  of  Change  to  Applicability 
Statement 

The  applicability  statement  of  the 
proposed  AD  reads,  "Model  Avro  14&- 
RJ  series  airplanes  *  *  *  on  which 
modification  HCM01080W  has  been 
performed."  For  clarity,  we  have  revised 
the  wording  of  the  applicability 
statement  in  this  final  rule  to  read, 
"Model  Avro  146-RJ  series  airplanes 
*  *  *  on  which  modification 
HCM01080W  is  installed." 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  vnll 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

The  FAA  estimates  that  42  Model 
Avro  146-RJ  series  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  required 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impart  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$2,520,  or  $60  per  airplane. 

The  cost  impact  figtue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
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figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  1 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is     ' 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Adminisfration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR    . 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  re4d  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-26-22    BAE  Systems  (Operations) 
Limited  (Formerly  British  Aerospace 
Regional  Aircraft):  Amendment  39- 
12588.  Docket  2001-NM-90-AD. 
Applicability:  Model  Avro  146-RJ  series 
airplanes,  certificated  in  any  category,  on 
which  modification  HCM01080W  is 
installed. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  S4  and  S5  static 
pipes  of  the  pitot  static  system  and 
consequent  failure  of  the  maximum 
differential  pressure  protection  for  the 
airplane,  which  could  lead  to  the  fuselage  of 
.the  airplane  being  overstressed  and  result  in 
reduced  structural  integrity  of  the  airplane. 
acconipli.sh  the  following: 

General  Visual  Inspection/Follow-On 
Corrective  Actions 

(a)  Within  90  days  after  the  effective  date 
of  this  AD,  do  a  general  visual  inspection  of 
the  S4  and  S5  static  pipes  of  the  pitot  static 
system  for  discrepancies  (i.e.,  chafing, 
damage  to  pipes,  inadequate  clearance),  per 
BAE  Systems  (Operations)  Limited 
Inspection  Service  Bulletin  ISB.34-338. 
dated  February  14,  2001. 

Note  2:For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  If  any  chafing  is  found,  before  further 
flight,  do  the  applicable  follow-on  actions  per 
the  Accomplishment  Instructions  of  the 
service  bulletin.  Where  the  ser\'ice  bulletin 
specifies  to  contact  the  manufacturer  for 
disposition  of  certain  repair  conditions,  the 
repair  of  those  conditions  is  to  be 
accomplished  per  a  method  approved  by 
either  the  Manager,  International  Branch, 
ANM-116,  FAA,  Transport  Airplane 
Directorate;  or  the  Civil  Aviation  Authority 
(or  its  delegated  agent). 

(2)  If  no  chafing  is  found  and  the  clearance 
between  the  static  pipes  and  the  adjacent 
avionics  structure  is  less  than  0.10  inch, 
before  further  flight,  do  the  applicable 
follow-on  actions  per  the  Accomplishment 
Instructions  of  the  service  bulletin. 

(3)  If  no  chafing  is  found  and  a  minimum 
clearance  of  0.10  inch  exists  between  the 
static  pipes  and  the  adjacent  avionics 
structure,  no  further  action  is  required  by  this 
AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 


used  if  approved  by  the  Manager. 
International  Branch.  ANM-116.  Operators 
shall  submit  their  requests  through  aft 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch, 
,\NM-116. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  Except  as  provided  by  paragraph  (a)(1) 
of  this  AD,  the  actions  shall  be  done  in 
accordance  with  BAE  Systems  (Operations) 
Limited  Inspection  Service  Bulletin  ISB.34- 
338,  dated  February  14,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  British 
Aerospace  Regional  Aircraft  American 
Support,  13850  Mclearen  Road.  Herndon. 
Virginia  20171.  Copies  may  be  inspected  at 
the  FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW..  suite 
700.  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  airworthiness  directive  008-02- 
2001. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
February  B,  2002. 

Issued  in  Renton.  Washington,  on 
December  26,  2001. 

All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  02-7  Filed  1-3-02:  8:45  am] 
BILUNG  COOE  4910-13-4J 
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Airworthiness  Directives;  Boiiil>ardier 
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Administration,  DOT. 
ACTION:  Final  rule. 
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summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Bombardier  Model 
DHC-8-100,  -200,  and  -300  series 
airplanes,  that  requires  replacement  of 
the  observer's  seat  latch  assembly  with 
a  new,  improved  seat  latch  assembly. 
This  action  is  necessary  to  prevent  the 
observer's  seat  from  separating  from  its 
attachment  points  in  the  event  of  an 
accident  or  emergency  landing,  due  to 
an  understrength  seat  latch  assembly. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 

DATES:  Effective  February  8,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bombardier,  Inc.,  Bombardier 
Regional  Aircraft  Division,  123  Garratt 
Boulevard,  Downsview,  Ontario  M3K 
1Y5,  Canada.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  EIC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Serge  Napoleon,  Aerospace  Engineer, 
Airframe  and  Propulsion  Branch,  ANE- 
171,  FAA.  New  York  Aircraft 
Certification  Office,  10  Fifth  Street, 
Third  Floor,  Valley  Stream,  New  York 
11581;  telephone  (516)  256-7512;  fax 
(516) 568-2716. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Bombardier 
Model  DHC-8-100,  -200,  and  -300 
series  airplanes  was  published  in  the 
Federal  Register  on  September  25,  2001 
(66  FR  48991).  That  action  proposed  to 
require  replacement  of  the  observer's 
seat  latch  assembly  with  a  new, 
approved  seat  latch  assembly. 

Comments  : 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 


Explanation  of  Change  to  Applicability 
Statement 

In  the  applicability  statement  of  the 
proposed  rule,  the  FAA  inadvertently 
included  Model  DHC-8-314  airplanes. 
This  model  is  not  listed  on  the  type 
certificate  data  sheet  and  has  been 
removed  from  the  applicability 
statement  of  this  final  rule. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air    ' 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
described  previously.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scope  of  the 
AD. 

Cost  Impact 

The  FAA  estimates  that  35  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  4 
work  hoius  per  airplane  to  accomplish 
the  required  replacement,  and  that  the 
average  labor  rate  is  $60  pec  work  hour. 
Required  parts  will  cost  approximately 
$1,372  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
replacement  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $56,420,  or 
$1,612  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiue  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  emd  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 


will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Afr  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  4011.3.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-26-23  Bombardier,  Inc.  (Formerly  de 
Havilland,  Inc.):  Amendment  39-12589. 
Docket  2001-NM-241-AD. 

Applicability:  Model  DHC-8-102,  -103,' 
-106,  -201,  -202,  -301.  -311,  and  -315 
airplanes;  certificated  in  any  category;  serial 
numbers  408,  413,  434  through  507  inclusive; 
excluding  serial  numbers  452,  464, 490,  and 
506. 

Note  J:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  observer's  seat  from 
separating  from  its  attachment  points  in  the 
event  of  an  accident  or  emergency  landing, 
accomplish  the  following: 

Replacement 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  replace  the  observer's  seat 
latch  assembly  by  incorporating  ModSum 
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8Q100890  (including  removing  and 
discarding  existing  latch  and  installing 
serrated  plate,  shim,  and  new  latch 
assembly),  in  accordance  with  Bombardier 
Service  Bulletin  8-25-307,  dated  November 
13.  2000. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  New  York 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  replacement  shall  be  done  in 
accordance  with  Bombardier  Service  Bulletin 
8-25-307.  dated  November  13.  2000.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from 
Bombardier,  Inc.,  Bombardier  Regional 
Aircraft  Division,  123  Garratt  Boulevard, 
Downsview,  Ontario  M3K  1Y5,  Canada. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley  Stream. 
New  York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-18,  dated /»^ay  4,  2001. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
February  8,  2002. 

Issued  in  Renton,  Washington,  on 
December  26,  2001. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-6  Filed  1-3-02;  8:45  am] 
BILUNG  CODE  4910-1»-il 
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Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
and  -50  Series  Airplanes;  and  C-9 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Final  rul^. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  McDonnell  Douglas  Model 
DC-9-10,  -20,  -30,  -40,  and  -50  series 
airplanes;  and  C-9  airplanes  that 
requires  replacing  the  transformer 
ballast  assembly  in  the  pilot's  console 
with  a  new,  improved  ballast  assembly. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  overheating  of  the 
ballast  transformers  due  to  aging 
fluorescent  tubes  that  cause  a  higher 
power  demand  on  the  ballast 
transformers,  which  could  result  in 
smoke  in  the  cockpit.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  February  8,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
fi-om  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramount  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562) 627-5344; 
fax  (562)  627-5210. 


SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  -40, 
and  -50  series  airplanes  and  C-9 
airplanes  was  published  in  the  Federal 
Register  on  June  6,  2001  (66  FR  30345). 
That  action  proposed  to  require 
replacing  the  transformer  ballast 
assembly  in  the  first  officer's  console 
with  a  new,  improved  ballast  assembly. 


Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  indicates  that  its  DC- 
9  airplanes  will  be  retired  from  service 
within  the  proposed  compliance  time  of 
the  AD  and  that,  therefore,  it  has  no 
comment. 

Request  To  Reference  Latest  Service 
Bulletin 

Several  commenters  request  that  the 
proposed  AD  refer  to  the  latest  service 
bulletin.  They  state  that  McDonnell 
Douglas  Alert  Service  Bulletin  DC9- 
33A114,  dated  November  1,  1999 
(which  is  referenced  in  the  notice  of 
proposed  rulemaking  (NPRM)  as  the 
appropriate  source  of  service 
information),  erroneously  indicates  that 
the  ballast  assembly  to  be  replaced  is 
located  in  the  first  officer's  console 
rather  than  in  the  pilot's  console.  A 
revision  to  the  service  bulletin  (Revision 
01,  dated  February  15,  2000)  corrects 
the  error  and,  therefore,  should  be  cited 
in  the  AD  as  the  service  bulletin  to  use. 

The  FAA  concurs.  Since  issuance  of 
the  NPRM,  the  FAA  has  reviewed  and 
approved  McDonnell  Douglas  Alert 
Service  Bulletin  DC9-33A114,  Revision 
01,  dated  February  15,  2000.  The  service 
bulletin  describes  procedures  for 
replacing  the  transformer  ballast 
assembly  with  a  new,  improved  ballast 
assembly  and  identifies  the  pilot's 
console  as  the  location  of  the  ballast 
assembly.  For  clarification  purposes,  we 
have  revised  this  AD  to  refer  to  the 
"pilot's  console"  rather  than  the  "first 
officer's  console"  as  the  location  of  the 
transformer  ballast  assembly  to  be 
replaced. 

Request  To  Allow  Replacement  With  a 
"New  or  Serviceable"  Ballast  Assembly 

Another  commenter  asks  that 
operators  be  allowed  to  replace  the 
existing  ballast  assembly  with  either  a 
serviceable  ballast  assembly  or  a  new, 
improved  ballast  assembly.  The 
conunenter  suggests  that  replacement  of 
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a  ballast  assembly  with  a  serviceable 
improved  ballast  assembly  would 
provide  an  acceptable  level  of  safety. 
The  FAA  does  not  concur,  because 
the  part  numbers  of  the  old  (serviceable) 
transformer  ballast  assembly  are 
different  from  those  of  the  new, 
improved  assembly.  Thus,  there  would 
be  no  way  to  tell  whether  ballast 
assemblies  with  the  old  part  niunbers 
were  "old,  unimproved"  or  "old, 
improved"  assemblies. 

Additional  Change  to  Final  Rule 

The  number  of  airplanes  of  U.S. 
registry  affected  by  this  AD  has 
decreased  since  publication  of  the 
NPRM  from  approximately  543  to 
approximately  475.  The  estimated  cost 
impact  of  the  rule  on  U.S.  operators  has 
decreased  correspondingly  from 
between  $781,377  and  $1,042,560 
(depending  on  the  cost  of  parts)  to 
between  $683,525  and  $912,000. 

Condusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD.  j 

Cost  Impact  ' 

There  are  approximately  575  Model 
DC-9-10,  -20,  -30,  -40,  and  -50  series 
airplanes  and  C-9  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  475  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  will  cost  between  $1,379 
and  $1,860  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the  AD  on 
U.S.  operators  is  estimated  to  be 
between  $683,525  and  $912,000,  or 
between  $1,439  or  $1,920  per  airplane. 

The  cost  impact  figiu^s  discussed 
above  are  based  on  assim:^)tions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD,  and  that  no 
operator  would  accomplish  those 
actions  in  the  future  if  this  AD  were  not 
adopted.  The  cost  impact  figures 
discussed  in  AD  rulemaking  actions 
represent  only  the  time  necessary  to 
perform  the  specific  actions  actually 
required  by  the  AD.  These  figures 
typically  do  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up,  planning  time,  or 


time  necessitated  by  other 
administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  hicorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-26-24    McDonnell  Douglas:  Docket 
99-NM-290-AD.  Amendment  39-12590 

Applicability:  Model  DC-9-10,  -20,  -30, 
—40,  and  -50  series  airplanes;  and  C-9 
airplanes;  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  DC9-33A114,  Revision 
01,  dated  February  15,  2000;  certiBcated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding' applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 


repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or     ^ 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  overheating  of  the  ballast 
transformers  due  to  aging  fluorescent  tubes 
that  cause  a  higher  power  demand  on  the 
ballast  transformers,  which  could  result  in 
smoke  in  the  cockpit,  accomplish  the 
following: 

Replacement 

(a)  Within  12  months  after  the  effective 
date  of  this  AD,  replace  the  transformer 
ballast  assembly  from  the  pilot's  console  with 
a  new,  improved  transformer  ballast 
assembly,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  DC9-33A114, 
Revision  01,  dated  February  15,  2000. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  a  transformer  assembly, 
part  number  BAl  70-1,  -11,  -21,  or-MOD.B, 
on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199]  to  operate  the  airplane  to 
a  location  where  the  requiremants  of  this  AD 
can  be  accomplished. 

Incorporation  by  Refierenc:e 

(e)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  DC9-33A114,  Revision  01.  dated 
February  15,  2000.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a]  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
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Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
February  8,  2002. 

Issued  in  Renton,  Washington,  on 
December  26,  2001. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-5  Filed  1-3-02;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-104-AD;  Amendment 
39-12542;  AD  2001-24-25] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  and 
-40  Series  Airplanes  and  C-9 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  correction. 

SUMMARY:  This  document  corrects 
information  in  an  existing  airworthiness 
directive  (AD)  that  applies  to  certain 
McDonnell  Douglas  Model  DC-9-10, 
-20,  -30,  and  —40  series  airplanes  and 
C-9  airplanes.  That  AD  currently 
requires  modification  of  the  spoiler 
control  system,  and  installation  of 
protective  interlock  box  assemblies  in 
the  spoiler  circuit.  This  dociunent 
corrects  the  affected  models  specified  iii 
the  "Applicability"  of  the  AD.  This 
correction  is  necessary  to  ensm'e  that 
the  appropriate  affected  airplane  models 
are  identified  correctly. 
DATES:  Effective  January  16,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  DireQtor  of  the  Federal  Register  as  of 
January  16,  2002  (66  FR  64114, 
December  12,  2001). 
FOR  FURTHER  INF0RMATK>N  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
-  130L.  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  On 
November  28,  2001,  the  Federal 
Aviation  Administration  (FAA)  issued 


AD  2001^24-25,  amendment  39-12542 
(66  FR  64114,  December  12,  2001), 
which  applies  to  certain  McDonnell 
Douglas  Model  DC-9-10,  -20,  -30,  and 
-40  series  airplanes  and  C-9  airplanes. 
That  AD  requires  modification  of  the 
spoiler  control  system,  and  installation 
of  protective  interlock  box  assemblies  in 
the  spoiler  circuit.  The  actions  required 
by  that  AD  are  intended  to  prevent 
smoke/fire  in  the  flight  compartment  in 
the  event  that  the  automatic  spoiler 
actuator  overheats,  and/ or  loss  of  the 
spoiler  control  system,  which  could 
significantly  reduce  the  braking 
effectiveness  of  the  airplane.  That  action 
is  intended  to  address  the  identified 
unsafe  condition. 

Need  for  the  Correction 

The  FAA  has  determined  that  a 
correction  to  AD  2001-24-25  is 
necessary.  We  note  that  the 
"Applicability"  section  of  the  AD 
specifies  "Model  DC-10-10,  -20,  -30, 
and  -40  series  airplanes  and  C-9 
airplanes,  as  listed  in  Boeing  Alert 
Service  Bulletin  DC9-27A147,  Revision 
03,  dated  May  8,  2001;  certificated  in 
any  category."  Although  the 
applicability  of  the  notice  of  proposed 
rulemaking  (NPRM)  was  also  stated 
incorrectly,  the  error  was  not  noted 
until  after  publication  of  the  final  rule. 
However,  all  other  references  to  the 
affected  airplanes  in  the  final  rule  are 
correct:  "McDonnell  Douglas  Model 
DC-9-10,  -20,  -30,  and  -40  series 
airplanes  and  C-9  airplanes."  The 
correction  will  revise  the 
"Applicability"  section  of  the  final  rule 
to  specify  that  the  affected  airplanes  are 
"Model  DC-9-10,  -20,  -30,  and  -40 
series  airplanes  and  C-9  airplanes." 

Correction  of  Publication 

This  document  corrects  the  error  and 
correctly  adds  the  AD  as  an  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 

The  AD  is  reprinted  in  its  entirety  for 
the  convenience  of  affected  operators. 
The  effective  date  of  the  AD  remains 
January  16,  2002. 

Since  this  action  only  corrects  an 
inadvertent  typographical  error,  it  has 
no  adverse  economic  impact  and 
imposes  no  additional  burden  on  any 
person.  Therefore,  the  FAA  has 
determined  that  notice  and  public 
procedures  are  unnecessary. 

Ust  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the  • 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Corrected] 

2.  Section  39.13  is  amended  by 
correctly  adding  the  following 
airworthiness  directive  (AD): 

2001-24-25    McDomiell  Douglas: 

Amendment  39-12542.  Docket  2001- 
NM-104-AD. 

Applicability:  Model  DC-9-10,  -20.  -30, 
and  —40  series  airplanes,  and  C-9  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin  , 

DC9-27A147,  Revision  03,  dated  May  8. 
2001;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  peu^graph  (cl  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  smoke/fire  in  the  flight 
compartment  in  the  event  that  the  automatic 
spoiler  actuator  overheats,  and/or  loss  of  the 
spoiler  control  system,  which  could 
significantly  reduce  the  braking  effectiveness 
of  the  airplane:  accomplish  the  following: 

Modification  of  the  Spoiler  Control  System 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  modify  the  spoiler  control 
system  by  accomplishing  all  actions  specified 
in  the  Accomplishment  Instructions  of 
Boeing  Alert  Service  Bulletin  DC9-27A147, 
Revision  03,  dated  May  8,  2001,  per  the 
service  bulletin. 

Note  2:  Modification  per  McDonnell 
Douglas  Service  Bulletin  DC9-27-147.  dated 
January  7,  1972;  Revision  1,  dated  July  30, 
1974;  or  Revision  2,  dated  May  9. 1975; 
before  the  effective  date  of  this  AD;  is 
considered  acceptable  for  compliance  with 
paragraph  (a)  of  this  AD. 

Installation  of  Protective  Interlock  Box 
Asisemblies 

(b)  Prior  to  or  in  conjunction  with  the 
requirements  of  paragraph  (a)  of  this  AD, 


cj.,... 
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install  protective  interlock  box  assemblies  in 
the  spoiler  circuit,  per  McDonnell  E)ouglas 
DC-9  Service  Bulletin  27-103,  dated  March 
19. 1968. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished.  . 

Incorporation  by  Reference ' 

(e)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  DC9- 
27A147,  Revision  03,  dated  May  8,  2001,  and 
McDonnell  Douglas  DC-9  Service  Bulletin 
27-103,  dated  March  19. 1968;  as  applicable. 
This  incorporation  by  reference  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  January  16,  2002  (66  FR 
64114,  December  12,  2001).  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division.  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Data  and  Service  Management, 
Dept.  C1-L5A  (D800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(f)  The  effective  date  of  this  amendment 
remains  January  16, 2002. 

Issued  in  Renton,  Washington,  on 
December  20,  2001. 
AliBahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  02-86  Filed  1-3-02;  8:45  am) 
BNJJNG  COM  4aiO-19-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docliet  No.  2001-NM-91-AD;  Amendment 
3»-12576;  AD  2001-23-12  R1] 

RIN  2120-AA64 

Airworthiness  Directives;  Saab  Model 
SAAB  SF340A  and  SAAB  340B  Series 
Airplanes 

AGENCY:  Federal  Aviation 
Admlmstration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  revises  an 
existing  airworthiness  directive  (AD) 
that  applies  to  certain  Saab  Model 
SAAB  SF340A  and  SAAB  340B  series 
airplanes.  That  AD  currently  requires  a 
one-time  review  of  records  to  determine 
whether  an  airplane  has  been  repainted 
since  its  delivery  from  the  factory;  and 
a  one-time  inspection  to  detect  damage 
associated  with  improper  preparation 
for  the  repainting,  and  corrective  action 
if  necessary.  The  actions  specified  in 
that  AD  are  intended  to  detect  and 
correct  damage  to  the  aluminum  skin  of 
the  airplane,  which  could  result  in  a 
weakening  of  the  structure  of  the 
airplane.  This  document  corrects  certain 
conditional  requirements  of  the  existing 
AD. 

DATES:  Effective  December  31,  2001. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
December  31,  2001  (66  FR  58927, 
November  26,  2001). 
FOR  FURTHER  INFORMATION  CONTACT! 
Todd  Thompson,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1175; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  On 
November  15,  2001,  the  FAA  issued  AD 
2001-23-12,  amendment  39-12511  (66 
FR  58927,  November  26,  2001), 
applicable  to  certain  Saab  Model  SAAB 
SF340A  and  SAAB  340B  series 
airplanes,  to  require  a  one-time  review 
of  records  to  determine  whether  an 
airplane  has  been  repainted  since  its 
delivery  from  the  factory;  and  a  one- 
time inspection  to  detect  damage 
associated  with  improper  preparation 
for  the  repainting,  and  corrective  action 
if  necessary.  That  action  was  prompted 
by  mandatory  continuing  airworthiness 
information  from  a  foreign  civil 
airworthiness  authority.  The 
requirements  of  that  AD  are  intended  to 


detect  and  correct  damage  to  the 
aluminiun  skin  of  the  airplane,  which 
could  result  in  a  weakening  of  the 
structure  of  the  airplane. 

Need  for  the  CorTection 

Information  obtained  recently  by  the 
FAA  indicates  that  the  final  rule  of  this 
AD  conveyed  an  inaccurate 
interpretation  of  a  comment  submitted 
on  the  proposed  AD.  The  commenter 
had  requested  that  paragraph  "(B)(2)"  of 
the  proposed  AD  be  revised  to  include 
a  corrective  action  to  immediately 
repaint  the  stripped  areas,  and  to  extend 
the  compliance  time  to  strip  and  repaint 
the  airplane.  As  discussed  in  the 
response  to  the  comments  in  AD  2001- 
23-12,  the  FAA  concurred  with  the 
request  and  incorporated  that 
instruction.  However,  the  instruction 
was  added  to  subparagraph  (b)(2)  when 
it  appears  the  commenter  intended  the 
instruction  to  be  inserted  into 
subparagraph  (b)(2)(ii)(B)(2). 

The  FAA  has  determined  that  a 
correction  to  AD  2001-23-12  is 
necessary.  Under  the  current 
requirements  of  subparagraph  (b)(2)  of 
the  AD,  affected  airplanes  are  allowed  to 
operate  for  an  additional  4,000  flight 
hours  or  2  years  with  inadequate 
protective  coating,  which  coidd  subject 
the  airplanes  to  damage  (or  further 
damage).  This  correction  removes  the 
requested  language  from  subparagraph 
(b)(2)  of  the  AD  and  incorporates  the 
instruction  into  subparagraph 
(b)(2)(ii)(B)(2)  to  specify  immediate 
repair  of  damage  and  delay  the 
requirement  to  strip  and  repaint  the 
airplane. 

To  clarify  the  4,000-flight-hour/2-year 
compliance  time  for  this  conditional 
requirement,  the  FAA  has  added  the 
phrase,  "whichever  occurs  first." 

In  addition,  the  FAA  has  been  advised 
that  subparagraph  (b)(2)(ii)(B)(2)  of  the 
proposed  AD  inaccurately  specifies  that 
the  entire  airplane  must  be  repainted  if 
damage  is  detected  during  the 
inspection  and  if  an  unapproved  paint 
system  had  been  used.  The  service 
bulletin  specifies  that  the  entire  airplane 
must  not  be  stripped  and  repainted  if 
damage  is  fotmd  in  only  a  certain 
section  of  the  airplane — except  for  the 
forward  and  rear  fuselage,  stabilizer, 
and  wing,  which  must  always  be 
stripped  and  repainted  in  total  if  any 
damage  is  foimd  within  the  respective 
inspection  area.  The  FAA  did  not  intend 
that  this  AD  differ  bom  the  service 
bulletin  in  that  regard.  This  correction 
revises  subparagraph  (b)(2)(ii)(B)(2)  to 
clarify  the  conditional  requirement  by 
referring  to  the  service  bulletin. 
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Correction  of  Publication 

This  docimient  corrects  these  errors 
and  correctly  adds  the  AD  as  an 
amendment  to  section  39.13  of  the 
Federal  Aviation  Regulations  (14  CFR 
39.13).  The  AD  is  reprinted  in  its 
entirety  for  the  convenience  of  affected 
operators.  The  effective  date  of  the  AD 
remains  December  31,  2001. 

Since  this  action  only  corrects  current 
requirements,  it  has  no  adverse 
economic  impact  and  imposes  no 
additional  burden  on  any  person. 
Therefore,  the  FAA  has  determined  that 
notice  and  public  procedures  are 
xmnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Correction 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS    *    ' 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12511  (66  FR 
58927,  November  26,  2001),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-12576,  to  read  as 
follows: 

2001-23-12  Rl    Saab  Aiioraft  AB: 

Amendment  39-12576.  Docket  2001- 
NM_91_AD.  Revises  AD  2001-23-12. 
Amendment  39-12511. 
Applicability:  Model  SAAB  SF340A  series 
airplanes  having  serial  numbers  -004 
through  -159  inclusive,  and  SAAB  340B 
series  airplanes  having  serial  niunbers  -160 
through  -459  inclusive;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with'paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  damage  to  the 
aluminum  skin  of  the  airplane,  which  could 
result  in  a  weakening  of  the  structure  of  the 
airplane,  accomplish  the  following: 

Review  of  Records 

(a)  Within  2,000  flight  hours  or  1  year  after 
December  31,  2001  (the  effective  date  of  AD 
2001-23-12,  amendment  39-12511), 
whichever  occurs  first:  Perform  a  review  of 
records  to  determine  whether  an  airplane 
subject  to  this  AD  has  been  repainted  since 
its  delivery  from  the  factory.  If  the  airplane 
has  not  been  repainted,  no  further  action  is 
needed. 

Iiisf»ection  and  Corrective  Action 

(b)  If  an  airplane  has  been  repainted  since 
its  delivery  from  the  factory:  Within  2,000 
flight  hours  or  1  year  after  December  31 , 
2001.  whichever  occurs  first,  perform 
chemical  stripping  of  local  areas  of  the  skin 
and  inspection  to  detect  damage  to  (or 
removal  of)  the  protective  coat  of  bonding 
primer,  in  accordance  with  Saab  Service 
Bulletin  340-51-020,  Revision  01,  dated  May 
16,  2001. 

(1)  If  no  damage  to  the  protective  coat  of 
bonding  primer  is  detected:  Prior  to  further 
flight,  repaint  the  stripped  areas,  in 
accordance  with  the  service  bulletin. 

(2)  If  damage  to  (or  removal  of)  the 
protective  coat  of  bonding  primer  is  detected: 
Prior  to  further  flight,  perform  additional 
chemical  stripping  and  inspection  of  the  skin 
for  pitting  corrosion,  in  accordance  with  the 
service  bulletin. 

(i)  If  pitting  corrosion  is  detected:  Perform 
corrective  action  in  a  maimer  and  within  a 
compliance  time  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA,  or  the 
Luftfartsverket  (or  its  designated  agent). 

(ii)  If  no  pitting  corrosion  is  detected:  Prior 
to  further  flight,  measure  the  thickness  of  the 
skin  of  the  airplane,  in  accordance  with  the 
service  bulletin. 

(A)  If  a  reduction  in  skin  thickness  is 
detected:  Perform  corrective  action  in  a 
manner  and  within  a  compliance  time 
approved  by  the  Manager,  International 
Branch,  ANM-116,  or  the  Luftfartsverket  (or 
its  designated  agent). 

(B)  If  no  reduction  in  skin  thickness  is 
detected:  Prior  to  further  flight,  check  records 
to  determine  whether  the  airplane  was 
repainted  using  an  approved  paint  system. 
For  purposes  of  this  AD,  criteria  for  an 
"approved"  paint  system  are  found  in  section 
51-20-43  of  the  Saab  340  Structural  Repair 
Manual. 

(1)  If  the  airplane  was  repainted  using  an 
approved  paint  system:  Prior  to  further  flight, 
repaint  the  stripped  areas  of  the  airplane,  in 
accordance  with  the  service  bulletin. 

(2)  If  the  airplane  was  repainted  using  an 
unapproved  paint  system:  Prior  to  further 
flight,  repaint  the  stripped  areas  in 
accordance  with  the  sei^fice  bulletin;  and 
within  4,000  flight  hours  or  2  years  after 
detection  of  the  damage  or  removed 
protective  coating,  whichever  occurs  first, 
chemically  strip  and  repaint  the  airplane  as 
specified  by  and  in  accordance  with  the 
service  bulletin. 


Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  International  Branch, 
ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  Except  as  required  by  paragraphs  (a), 
(b)(2)(i),  and  (b)(2)(ii)(A)  of  this  AD:  The 
actions  shall  be  done  in  accordance  with 
Saab  Service  Bulletin  340-51-020,  Revision 
01,  dated  May  16,  2001.  This  incorporation 
by  reference  was  approved  previously  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51  as  of 
December  31,  2001  (66  FR  58927,  November 
26,  2001).  Copies  may  be  obtained  from  Saab 
Aircraft  AB,  SAAB  Aircraft  Product  Support, 
S-581.88,  Linkoping,  Sweden.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue.  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swedish  airworthiness  directive  SAD  1- 
161R2,  dated  March  13,  2001. 

EfEective  Date 

(f)  The  effective  date  of  this  amendment 
remains  December  31,  2001. 

Issued  in  Renton,  Washington,  on 
December  20,  2001. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  02-85  Filed  1-3-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14.CFR  Part  39 

[Dociot  No.  97-NI»-187-AD;  Amendment 
39-12580;  AO  2001-26-14] 

RiN2120-AA64 

AInwoflhinass  DirectivM;  Domier 
Model  328  Series  Airplanes  Equipped 
With  Honeywell  GP-300  Guidance  and 
Pitplay  Controller 

AGENCY:  Federal  Aviatioi 
Administration,  DOT. 
ACTION:  Final  rule. 


r:  This  amendment  supersedes 
an  costing  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model  328 
series  airplanes,  that  currently  requires 
modification  of  certain  Honeywell  GP- 
300  guidance  and  display  controllers. 
That  AD-was  prompted  by  reports  of 
smoke  and  fumes  emitting  from  the 
Honeywell  GP-300  guidance  and 
display  controller  due  to  a  defective 
light  bulb;  and  a  report  of  failure  of  the 
autopilot  to  disconnect  manually.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  a  defective  light 
bulb  from  causing  a  short  circuit  that 
emits  smoke  and  fumes  into  the  cockpit; 
or  causing  damage  to  the  circuit  cards 
and  various  components,  which  may 
lock  the  autopilot  into  the  engaged 
mode.  Locking  of  the  autopilot  into  the 
engaged  mode  could  lead  to  the 
inability  of  the  pilot  to  disconnect  the 
autopilot,  which  could  result  in  reduced 
controllability  of  the  airplane.  This 
amendment  requires  verification  of 
proper  installation  of  the  modification, 
and  repair,  if  necessary. 
DATES:  Effective  February  8.  2002. 

The  incorporation  by  reference  of 
Honeywell  Service  Bulletin  7015327- 
22-4,  dated  March  31, 1997,  as  listed  in 
the  regulations,  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
Febniary  8,  2002. 

The  incorporation  by  reference  of 
Honeywell  Service  Bulletin  7015327- 
22-2,  dated  March  4, 1996,  as  listed  in 
the  r^ulations,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  June  26, 1996  (61  FR 
29465,  June  11, 1996). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Honeywell,  Inc.,  Attn:  Customer 
Support  Materiel,  PO  Box  21111, 
nioenix,  Arizona  85036.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 


Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2110; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  96-1 2-13, 
amendment  39-9656  (61  FR  29465,  June 
11, 1996),  which  is  applicable  to  certain 
Domier  Model  328  series  airplanes,  was 
published  in  the  Federal  Register  on 
May  28, 1998  (63  FR  29148).  The  action 
proposed  to  continue  to  require 
modification  of  certain  Honeywell  GP- 
300  guidance  and  display  controllers. 
The  action  also  proposed  to  require     ' 
verification  of  proper  installation  of  the 
modification  of  Honeywell  GP-300 
guidance  and  display  controller,  and 
repair,  if  necessary. 

Comment  Received 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
conunent  received. 

One  commenter,  the  airplane 
manufacturer,  claims  that  100  percent  of 
Honeywell  GP-300  gmdance  and 
display  controllers  for  Domier  Model 
328  series  airplanes  have  been  modified 
per  paragraph  (a)  of  the  proposed  AD. 
The  commenter  also  claims  that  98 
percent  of  those  controllers  have  been 
modified  per  paragraph  (b)  of  the 
proposed  AD,  and  that  the  foiu 
remaining  controllers  should  be 
modified  by  the  time  the  proposed  AD 
becomes  effective.  Therefore,  the 
commenter  concludes  that  the  proposed 
AD  would  pose  a  negative  economic 
impact  by  creating  imnecessary 
paperwork  and  sign-off  of  the  proposed 
AD. 

From  this  comment,  the  FAA  infers 
that  the  commenter  is  requesting  that 
the  proposed  AD  be  withdrawn.  We  do 
not  agree.  As  stated  by  the  airplane 
manufactiuer,  not  all  of  the  affected 
controllers,  worldwide,  have  been 
modified;  therefore,  the  possibility 
exists  that  an  unmodified  controller 
could  be  installed  on  a  U.^.  registered 
airplane  at  some  future  time.  Isstiance  of 
this  AD  wiU  ensure  that  only  the 
modified  controllers  are  installed  on 
U,S.  registered  airplanes.  Operators  are 
given  credit  for  work  previously 
performed  by  means  of  the  phrase  in  the 
"Compliance"  section  of  the  AD  that 


states,  "Required  as  indicated,  unless 
accomplished  previously."  Therefore,  in 
the  case  of  this  AD,  if  the  required 
modification  and  verification  have  been 
accomplished  before  the  effective  date 
of  this  AD,  this  AD  does  not  require  that 
those  actions  be  repeated. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  50  Domier 
Model  328-100  series  airplanes  of  U.S. 
registry  that  will  be  affected  by  this  AD. 

The  actions  that  are  ciurently 
required  by  AD  96-12-13,  and  retained 
in  this  AD,  take  approximately  7  work 
hours  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hoiu. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  cost  to  the  operators. 
Based  on  these  figures,  the  cost  impact 
of  the  ciurently  required  actions  on  U.S. 
operators  is  estimated  to  be  $21,000,  or 
$420  per  airplane. 

The  new  actions  that  are  required  by 
this  AD  action  will  take  approximately 
4  work  hows  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  new 
requirements  of  this  AD  on  U.S. 
operators  is  estimated  to  be  $12,000,  or 
$240  per  airplane. 

The  cost  impact  figures  disciissed 
above  are  based  on  assiunptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figiires  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figxires  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
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"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.    Authority:  49  U.S.C.  106(g),  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9656  (61  FR 
29465,  June  11, 1996),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-12580,  to  read  as 
follows: 

2001-26-14    Domier  Luftfahrt  GMBH: 

Amendment  39-12580.  Docket  97-NM- 
1 8  7- AD.  Supersedes  AD  96-1 2-1 3 , 
Amendment  39-9656. 
Applicability:  Model  328-100  airplanes, 
equipped  with  a  Honeywell  GP-300 
guidance  and  display  controller  having  part 
number  (P/N)  7015327-901  or  -902; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 


To  prevent  a  defective  light  bulb  from 
causing  a  short  circuit  that  emits  smoke  and 
fumes  into  the  cockpit,  or  causing  damage  to 
the  circuit  cards  and  various  components, 
which  may  lock  the  autopilot  into  the 
engaged  mode,  accomplish  the  following: 

Restatement  of  Requirements  of  AD  96-12- 
13 

(a)  Within  60  days  after  June  26, 1996  (the 
effective  date  of  AD  96-12-13,  amendment 
39-9656),  modify  the  Honeywell  GP-300 
guidance  and  display  controller,  having  P/N 
7015327-901  or  -902,  in  accordance  with 
Honeywell  Service  Bulletin  7015327-22-2, 
dated  March  4, 1996. 

New  Requirements  of  This  AD 

(b)  Within  60  days  after  the  effective  date 
of  this  AD,  verify  that  the  wiring  of  the 
Honeywell  GP-300  guidance  and  display 
controller  is  correct  by  conducting  a  re-test 
of  the  circuit  card  assemblies,  in  accordance 
with  Honeywell  Service  Bulletin  7015327- 
22-4.  dated  March-31, 1997.  If  any 
discrepancy  is  found,  prior  to  further  flight, 
repair  in  accordance  with  the  service      , 
bulletin. 

Alternative  Methods  of  Comptiance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  conmients  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fi^m  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Honeywell  Service  Bulletin  7015327- 
22-2,  dated  March  4, 1996;  and  Honeywell 
Service  Bulletin  7015327-22^,  dated  March 
31, 1997. 

(1)  The  incorporation  by  reference  of 
Honeywell  Service  Bulletin  7015327-22-4. 
dated  March  31, 1997,  is  approved  by  the 
Director  of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 

(2)  The  incorporation  by  reference  of 
Honeywell  Service  Bulletin  7015327-22-2, 
dated  March  4, 1996,  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  June  26,  1996  (61  FR  29465, 
June  11, 1996). 

(3)  Copies  may  be  obtained  from 
Honeywell,  Inc.,  Attn:  Customer  Support 
Materiel.  PO  Box  21111,  Phoenix,  Arizona 
85036.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 


Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  96-239/2, 
dated  June  19, 1997. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
February  8,  2002. 

Issued  in  Renton,  Washington,  on 
December  21,  2001. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-143  Filed  1-3-02;  8:45  am) 

BMJJNO  COOC  4eiO-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admintstration 

14  CFR  Part  39 

[Docfcat  No.  2000-NM-161-AD;  Amendment 
39-12S81;  AD  2001-26-15] 

RIN  2120-AA64 

Aifworthinese  Directivec;  McDonnell 
Douglae  Model  DC-9-81,  -82,  -«3,  and 
-87  Seriee  Airpianee,  and  Model  MD- 
88  Airpianee 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 


summary:  This  amendment  aflopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81,  -82,  -83,  and 
-87  series  airplanes,  and  Model  MD-88 
airplanes,  that  requires  a  detailed  visual 
inspection  of  certain  wires  to  detect 
chafingand  preload;  repair,  if  necessary; 
and  modification  of  certain  wire 
assemblies.  This  action  is  necessary  to 
prevent  insufficient  clearance  between 
wire  assemblies  and  the  ice  protection 
airduct  and  airstair  door  interlock  rod; 
chafing;  and  consequent  arcing  of  wire 
assemblies.  Such  arcing  could  result  in 
damage  to  electronic  equipment  and 
adjacent  structures,  or  cause  the 
insulation  blankets  to  ignite,  which 
could  result  in  smoke  and  fire  in  the 
flight  deck  and  main  cabin.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  February  8,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8. 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
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Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  lYansport 
Airplane  Directorate.  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramoimt  Boulevard,  Lakewood, 
California;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPI.EMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81.  -82,  -83,  and 
-87  series  airplanes,  and  Model  MD-88 
airplanes  was  published  in  the  Federal 
Register  on  June  5.  2001  (66  FR  30099). 
That  action  proposed  to  require  a 
detailed  visual  inspection  of  certain 
Mores  to  detect  chafing  and  preload; 
repair,  if  necessary;  and  modification  of 
certain  wire  assemblies. 

Comments  i 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Use  a  Previoiis  Revision 

One  commenter  request  that  the 
applicability  of  the  proposed  AD  be 
revised  to  exclude  airplanes  on  which 
the  airstairs  have  been  removed  and  the 
doors  have  been  bolted  shut.  The 
commenter  states  that  it  is  in 
compliance  with  McDonnell  Douglas 
Service  Bulletin  MD80-24-126, 
Revision  01,  dated  May  14, 1998.  The 
commenter  notes  McDoimell  Douglas 
Alert  Service  Bulletin  MD80-24A126, 
Revision  02,  dated  September  22, 1999 
(which  is  referenced  in  the  proposed  AD 
as  the  appropriate  source  of  service 
information),  requires  additional  work, 
consisting  of  moving  the  airstair  door  to 
the  open  and  closed  position  to  ensure 
clearance  of  wiring.  Therefore,  the 
commenter  concludes  that  the 
additional  work  in  Revision  02  of  the 
service  bulletin  is  not  necessary  for  its 
fleet. 


The  FAA  does  not  agree  with  this 
commenter.  A  door  bolted  shut  would 
clearly  not  allow  inspection  for  wire 
clearance  with  the  door  in  the  open 
position.  However,  since  the  inspection 
required  by  this  AD  is  also  for  clearance 
when  the  door  is  in  the  full-closed 
position,  that  part  of  the  inspection 
would  still  be  applicable.  Also, 
additional  wires  need  to  be  inspected 
per  Revision  02  of  McDonnell  Douglas 
Alert  Service  Bulletin  MD80-24A126. 
The  fact  that  airplane  structure  has  been 
altered  does  not  necessarily  mean  that 
an  unsafe  condition  has  been  eliminated 
or  does  not  exist.  Therefore,  we  find  no 
change  to  the  final  rule  is  necessary  in 
this  regard.  However,  imder  the 
provisions  of  paragraph  (b)  of  the  final 
rule,  we  may  consider  requests  for 
approval  of  an  alternative  method  of 
compliance  if  sufficient  data  are 
submitted  to  substantiate  that  such  a 
design  change  would  provide  an 
acce'ptable  level  of  safety. 

Request  for  Change  of  Level  of 
Inspection 

The  same  commenter  also  requests 
that  the  term  "detailed  visual 
inspection"  be  changed  to  "visual 
inspection,"  because  the  Common 
Support  Data  Dictionary  (CSDD)  has  a 
specific  definition  of  "detailed  visual 
inspection"  and  McDonnell  Douglas 
Service  Bulletin  MD80-24A126, 
Revision  02,  does  not  call  for  this  level 
of  inspection. 

The  FAA  does  not  concur.  The 
definition  of  the  "detailed  visual 
inspection"  specified  in  Note  2  of  this 
AD  is  a  standard  definition  that  is  used 
in  all  ADs  that  require  a  detailed  visual 
inspection.  We  have  determined  that  a 
detailed  visual  inspection  is  the 
appropriate  level  of  inspection  to  be 
carried  out  for  the  unsafe  condition 
being  addressed. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

There  are  approximately  1,037  Model 
DC-9-81,  -82,  -83,  and  -87  series 
airplanes,  and  Model  MD-88  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  830 
airplanes  of  U.S.  registry  will  be  affected 
by  this  AD,  that  it  will  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  required  detailed 
visual  inspection,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 


inspection  required  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $49,800,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rides  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regidations  (14  CFR 
part  39)  as  follows: 

PART  39-^AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g),  40113. 44701. 
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§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-26-15    McDonnell  Douglas: 

Amendment  39-12581.  Docket  2000- 
NM-161-AD. 

Applicability:  Model  DC-9-81,  -82,  -83, 
and  -87  series  airplanes,  and  Model  MD-88 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD80-24A126, 
Revision  02,  dated  September  22. 1999; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  smoke  and  fire  in  the  flight 
deck  and  main  cabin  due  to  insufficient 
clearance  between  wire  assemblies  and  the 
ice  protection  airduct  and  airstair  door 
interlock  rod;  chafing;  and  consequent  arcing 
of  wire  assemblies,  accomplish  the  following: 

Inspection  and  Modification 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  detailed  visual 
inspection  of  wire  runs  in  the  electrical/ 
equipment  compartment  to  detect  chafing 
and  preload  against  the  airduct  shroud 
assembly  of  the  strake  ice  protection  system 
and/or  airstair  door  interlock  rod  between 
stations  Y=148.00  and  Y=160.000,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD80-24A126,  Revision  02. 
dated  September  22, 1999. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  t)f  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  no  chafed  or  preloaded  wire,  is  found, 
prior  to  further  flight,  install  spacers,  sta- 
straps,  and  tie-back  wire  buncUes,  in 
accordance  with  the  service  bulletin. 

(2)  If  any  chafed  or  preloaded  wire  is 
found,  prior  to  further  flight,  repair,  and 
install  spacers,  sta-straps,  and  tie-back  wire 

.  bimdles,  in  accordance  with  the  service 
bulletin. 


Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  ihe  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angles  ACO. 

Special  Flight  Permit 

(c)  Special  fiight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD80-24A126,  Revision  02.  dated 
September  22. 1999.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855  Lakewood 
Boulevard,  Lon^ Beach,  California  90846. 
Attention:  Data  and  Service  Management. 
Dept.  C1-L5A  (0800-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA.  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700.  Washington, 
DC. 

ECfiective  Date 

(e)  This  amendment  becomes  effective  on 
February  8.  2002. 

Issued  in  Renton,  Washington,  on 
December  21,  2001. 
AH  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-144  Filed  1-3-02;  8:45  am] 

BtLUNG  CODE  4»10-13-i> 


DEPARTMENT  OF  TRANSPORTATION 
Foleral  Aviation  Administration 

14  CFR  Part  39  . 

[Docket  No.  2000-NM-162-AD;  Amendment 
39-12582;  AD  2001-26-16] 

RIN  2120-AA64 

AirworthineM  EMractives;  McDonnell 
Douglas  DC-9-81 ,  -82,  -83,  and  -87 
Series  Airplanes,  and  Model  MD-88 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  DC-9-81,  -82.  -83,  and  -87 
series  airplanes,  and  Model  MD-88 
airplanes,  that  requires  replacing  the 
interface  cormectors  of  the  cabin 
fluorescent  lighting  ballast  in  the  wiring 
harness  of  the  overhead  stowage 
compartment  with  new  connectors.  In 
lieu  of  the  required  replacement,  this 
AD  requires  adding  interface  seals  to  the 
existing  interface  connectors  of  the 
cabin  fluorescent  lighting  ballast 
between  certain  stations  and 
reidentifying  the  connector  assemblies. 
This  action  is  necessary  to  prevent 
electrical  shorting  and  arcing  due  to  the 
presence  of  water  in  the  lighting  ballast 
interface  connectors,  which  could  result 
in  smoke  in  the  main  cabin.  This  action 
is  intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  February  8,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855 
Lakewood  Boulevard,  Long  Beach, 
California  90846,  Attention:  Data  and 
Service  Management,  Dept.  C1-L5A 
(D800-0024).  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960 
Paramoimt  Boulevard,  Lakewood, 
California:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospafce  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
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130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  CaHfomia 
90712-4137;  telephone  (562)  627-5344; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  McDonnell 
Douglas  Model  DC-9-81,  -82,  -83,  and 
-87  series  airplanes,  and  Model  MD-88 
airplanes  was  published  in  the  Federal 
Register  on  June  5,  2001  (66  FR  30097). 
That  action  proposed  to  require 
replacing  the  interface  connectors  of  the 
cabin  fluorescent  lighting  ballast  in  the 
wiring  harness  of  the  overhead  stowage 
compartment  with  new  connectors. 

Comments 


J  bee 


Interested  persons  have  been  afforded 
an  opportxmity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Support  for  the  Proposed  AD 

One  commenter  states  that  it  does  not 
own  or  operate  the  equipment  affected 
by  the  referenced  document,  and 
therefore  has  no  comments  to  offer. 
Another  commenter  notes  that  it  does 
operate  airplanes  affected  by  the  rule 
but  has  no  comments  regarding  the  AD 
as  proposed. 

Request  for  Use  of  Latest  Revision 

One  commenter  requests  that  Boeing 
Alert  Service  Bulletin  MD80-33A096, 
Revision  03,  dated  August  14,  2001,  be 
an  approved  method  of  accomplishment 
for  the  replacement  required  by  the 
proposed  AD.  The  commenter  states 
that  Boeing  is  currently  developing 
Revision  03  of  the  subject  service 
bulletin,  and  that  revision  will  provide 
instructions  to  install  an  interfacial  seal 
into  the  existing  ballast  connectors, 
rather  than  requiring  complete 
replacement  of  the  connectors.  The 
commenter  notes  that  Boeing  has 
indicated  that  Boeing  Alert  Service 
Bulletin  MD80-33A096,  Revision  03, 
will  provide  a  level  of  safety  that  is 
equivalent  to  the  proposed  connector 
replacement. 

The  FAA  concurs.  Since  the  issuance 
of  the  NPRM,  the  FAA  has  reviewed  and 
approved  Revision  03  of  Boeing 
(McDonnell  Douglas)  Alert  Service 
Bulletin  MD80-33A096,  dated  August 
14.  2001.  Revision  03  adds  an  option  to 
add  interface  seals  to  the  coasting 
interface  connectors  of  the  cabin 
fluorescent  lighting  ballast  between 
stations  Y=218.000  to  Y=1338.000  and 
reidentify  the  connector  assemblies.  No 
more  work  is  necessary  on  airplanes 


changed  as  shown  in  Revision  02  of  the 
service  bulletin  (which  was  referenced 
in  the  NPRM  as  the  appropriate  source 
of  service  information).  We  have  revised 
the  final  rule  to  reference  Boeing  Alert 
Service  Bulletin  MD80-33A096, 
Revision  03,  dated  August  14,  2001,  as 
the  appropriate  source  of  service 
information,  and  to  include  in 
paragraph  (a)  of  the  final  rule  the  option 
discussed  above.  We  also  have  revised  - 
the  Cost  Impact  section  of  the  final  rule 
to  include  the  cost  estimate  associated 
with  the  new  option.  In  addition,  we 
have  revised  Note  2  of  the  final  rule  to 
include  Revision  02  of  the  subject 
service  bulletin  as  an  acceptable  method 
of  compliance  with  the  requirements  of 
this  AD. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  747 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA'estimates  that 
486  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

In  lieu  of  the  required  incorporation 
of  interface  seals,  it  will  take 
approximately  15  work  hours  per 
airplane  to  accomplish  the  required 
replacement,  at  an  average  labor  rate  of 
$60  per  work  horn-.  Required  parts  will 
cost  approximately  $510  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $1,410  per  airplane. 

In  lieu  of  the  required  replacement,  it 
will  take  approximately  3  work  hours 
per  airplane  to  accomplish  the  required 
incorporation  of  interface  seals,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$300  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
incorporation  required  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $480 
per  airplane. 

The  cost  impact  figiires  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 


actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  ^Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-26-16    McDonnell  Douglas: 

Amendment  39-12582.  Docket  2000- 
NM-162-AD. 

AppUcability:  Model  DC-9-81,  -82,  -83, 
and  -87  series  airplanes,  and  Model  MD-88 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MD80-33A096,  Revision  03,  dated 
August  14,  2001;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 


Federal  Register /Vol.  67,  No.  3 /Friday.  January  4,  2002  /  Rules  and  Regulations 


507 


provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  electrical  shorting  and  arcing 
due  to  the  presence  of  water  in  the  lighting 
ballast  interface  connectors,  which  could 
result  in  smoke  in  the  main  cabin, 
accomplish  the  following: 

Replacement  or  Incorporation  of  Interface 
Seals 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  accomplish  the  actions 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD  per  Boeing  Alert  Service  Bulletin  MD80- 
33A096,  Revision  03,  dated  August  14,  2001. 

(1)  Replace  the  interface  connectors  of  the 
cabin  fluorescent  lighting  ballast  in  the 
wiring  harness  of  the  overhead  stowage 
compartment  with  new  connectors;  or 

(2)  Add  interface  seals  to  the  existing 
interface  connectors  of  the  cabin  fluorescent 
lighting  ballast  between  stations  Y=218.0O0 
to  Y=1338.000  and  reidentify  the  connector 
assemblies. 

Note  2:  Replacement  of  connectors  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  McDonnell  Douglas  MD80  Service 
Bulletin  33-96,  dated  December  15, 1993; 
Revision  1,  dated  February  28, 1994;  or 
Revision  02,  dated  November  1, 1999;  is 
considered  acceptable  for  compliance  with 
the  requirements  of  paragraph  (a)  of  this  AD. 

Spares 

(b)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  any  connector,  part 
number  MBlOR-6,  on  any  airplane. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  GFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Reference 

(e)  The  replacement  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  MD80-33A096,  Revision  03,  dated 
August  14,  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.G. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Aircraft 
Group,  Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Dataand  Service  Management, 
Dept.  C1-L5A  (D80O-0024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
February  8,  2002. 

Issued  in  Renton,  Washington,  on 
December  21.  2001. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  02-145  Filed  1-3-02;  8:45  am) 
BHJJNG  CODE  4910-13-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-28-AD;  Amendment 
39-12583;  AD  2001-26-17] 

RIN  2120-AA64 

Airworthiness  Directives;  Airbus  Model 
A330  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A330  series  airplanes,  that  requires 
removal  of  the  shear  pins  that  keep  the 
rear  fixed  panels  on  the  center  landing 
gear  closed  and  installation  of  new  solid 
shear  pins.  This  amendment  is 
prompted  by  issuance  of  mandatory 
continuing  airworthiness  information 
from  a  foreign  airworthiness  authority. 
This  action  is  intended  to  prevent  the 
shear  pins  on  the  rear  fixed  panels  of 
the  center  landing  gear  from  failing, 
which  could  result  in  loss  of  the  panels 
diuing  flight  with  consequent  injury  to 
people  on  the  ground.  This  action  is 
intended  to  address  the  identified , 
unsafe  condition. 
DAYeS:  Effective  February  8,  2002. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
frt)m  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW..  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Todd  Thompson,  Aerospace  Engineer, 
ANM-116,  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-1175;  fax  (425) 
227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A330  series  airplanes  was 
published  in  the  Federal  Register  on 
August  31,  2001  (66  FR  45951).  That 
action  proposed  to  require  removal  of 
the  shear  pins  that  keep  the  rear  fixed 
panels  on  the  center  landing  gear  closed 
and  installation  of  new  solid  shear  pins. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
majking  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  df  the  cost  to  the  public. 

Changes  Made  to  the  Proposed  AD 

Since  issuance  of  the  proposed  AD, 
Airbus  has  issued  Service  Bulletin 
A33(>-52-3058,  Revision  01,  dated 
February  8,  2001.  The  original  issue  of 
this  service  bulletin,  dated  April  7, 
2000,  was  referenced  in  the  proposed 
AD  as  the  appropriate  source  of  service 
information  for  the  required 
replacement.  The  Direction  Generale  de 
r Aviation  Civile  (DGAC),  which  is  the 
airworthiness  authority  for  France, 
classified  this  service  bulletin  as 
mandatory  in  order  to  assure  the 
continued  airworthiness  of  these 
airplanes  in  France.  The  FAA  finds  that 
the  procedures  in  Revision  01  of  the 
service  bulletin  are  essentially  the  same 
as  those  in  the  original  issue.  Therefore, 
we  have  revised  paragraph  (a)  of  the 
final  rule  to  reference  Revision  01  of  the 
service  bulletin,  and  we  have  included 
a  new  "Note  2"  to  give  credit  to 
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operators  that  may  have  accomplished 
the  required  actions  prior  to  the 
effective  date  of  this  AD  in  accordance 
with  the  original  issue  of  the  service 
bulletin.  Subsequent  notes  have  been 
renumbered  accordingly.  Additionally, 
we  have  revised  the  applicability  of  the 
final  rule  to  include  Revision  01  of  the 
service  bulletin.  i 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rulewith  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  biuden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 


Cost  Impact 

The  FAA  estimates  that  2  airplanes  of 
U.S.  registry  will  be  affected  by  this  AD, 
that  it  will  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
required  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  will  be  provided  by  the 
manufacturer  at  no  charge.  Based  on 
these  figures,  the  cost  impact  of  the  AD 
on  U.S;  operators  is  estimated  to  be 
$120,  or  $60  per  airplane. 

The  cost  impact  ngxue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futiu«  if  this  AD 
were  not  adopted.  The  cost  impact 
figiu-es  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plarming  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I. 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  "ADDRESSES." 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR , 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-26-17    Airbus  Industrie:  Amendment 
39-12583.  Docket  2001-NM-28-AD. 
Applicability:  Model  A33O-202,  -223, 
-243,  -301,-321,  -322,  -323,  -341,  -342, 
and  -343  series  airplanes,  on  which  Airbus 
Modification  47707  has  not  been 
incorporated;  or  Airbus  Service  Bulletin 
A330-52-3058,  dated  April  7,  2000,  or 
Revision  01,  dated  February  8,  2001,  has  not 
been  accomplished:  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiHcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  shear  pins  on  the  rear  fixed 
panels  of  the  center  landing  gear  from  failing, 
which  could  result  in  loss  of  the  panels 
during  flight  with  consequent  injury  to 
people  on  the  ground,  accomplish  the 
following: 


Replacement 

(a)  Within  18  months  after  the  effective 
date  of  this  AD:  Remove  the  shear  pins  that 
keep  the  rear  fixed  panels  of  the  center 
landing  gear  closed  and  install  solid  shear 
pins,  in  accordance  with  Airbus  Service 
Bulletin  A330-52-3058,  Revision  01,  dated 
February  8,  2001. 

Note  2:  Accomplishment  of  the 
replacement  in  accordance  with  Airbus 
Service  Bulletin  A330-52-3058,  dated  April 
7,  2000,  prior  to  the  effective  date  of  this  AD, 
is  acceptable  for  compliance  with  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch.  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Pemiits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A33O-52-3058, 
Revision  01,  dated  February  8,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Airbus 
Industrie,  1  Rond  Point  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NJV.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
042(B),  dated  January  24,  2001. 

Elective  Date 

(e)  This  amendment  becomes  effective  on 
February  8,  2002. 

Issued  in  Renton,  Washington,  on 
December  21,  2001. 
All  Bahrami, 

Acting  Manager,  Transport  Aiqilane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-146  Filed  1-3-02;  8:45  am) 
BILUNG  CODE  4910-1»4I 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-174-AD;  Amendment 
39-12584;  AD  2001-2&-1B] 

RIN  2120-AA64 

Airworthiness  DIrecthfes;  Domier 
Model  328-300  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Domier  Model 
328-300  series  airplanes,  that  requires, 
for  certain  airplanes,  a  one-time  torque 
test  (inspection)  of  the  attachment  bolts 
of  the  forward  engine  mount  vibration 
isolators  to  determine  if  the  bolts  are 
adequately  torqued,  and  corrective 
action,  if  necessary.  For  all  airplanes, 
this  amendment  prohibits  installation  of 
an  attachment  bolt  on  the  forward 
engine  mount  vibration  isolators,  imless 
the  attachment  bolt  is  torqued  within 
certain  limits.  These  actions  are 
necessary  to  prevent  failure  of  the  . 
engine  mount,  which  could  result  in 
separation  of  the  engine  from  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe, condition. 
DATES:  Effective  February  8,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  8, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH,  P.O.  Box  1103,  D- 
82230  Wessling,  Germany.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
hitemational  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-1503; 
fax  (425)  227-1149. 
SUPI»LEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Domier 
Model  328-300  series  airplanes  was 
published  in  the  Federal  Register  on 


September  14,  2001  (66  FR  47901).  That 
action  proposed  to  require,  for  certain 
airplanes,  a  one-time  torque  test 
(inspection)  of  the  attachment  bolts  of 
the  forward  engine  mount  vibration 
isolators  to  determine  if  the  bolts  are 
adequately  torqued,  and  corrective 
action,  if  necessary.  For  all  airplanes, 
that  action  also  proposed  to  prohibit 
installation  of  an  attachment  bolt  on  the 
forward  engine  mount  vibration 
isolators,  unless  the  attachment  bolt  is 
torqued  within  certain  limits. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Conclusion 

The  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Cost  Impact 

The  FAA  estimates  that  36  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  2 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
"average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $4,320,  or  $120  per  airplane. 
The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  mlemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figmes  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  mleiloes  not 
have  federalism  implications  under 
Executive  Order  13132.     . 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 


"significant  mle"  under  DOT 
Regulatory  Policies  and  Procedures  (44  — 
FR  11034,  Febmary  26.  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibihty  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Sub)ects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-26-18    Domier  Luftfahrt  GMBH: 

Amendment  39-12584.  Docket  2001- 
NM-174-AD. 

Applicability:  Model  328-300  series 
airplanes,  on  which  a  forward  engine  mount 
vibration  isolator  has  been  removed  or 
reinstalled  since  the  date  of  manufacture  of 
the  airplane,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  engine  mount, 
which  could  result  in  separation  of  the 
engine  from  the  airplane,  accomplish  the 
following: 
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One-Time  Inspection  i 

(a)  For  airplanes  on  which  &  forward 
engine  mount  vibration  isolator  has  been 
removed  or  reinstalled  prior  to  the  effective 
date  of  this  AD:  Within  2.500  flight  cycles 
after  the  first  removal  or  reinstallation  of  a 
forward  engine  mount  vibration  isolator,  or 
within  30  days  after  the  effective  date  of  this 
AD,  whichever  comes  later,  do  a  one-time 
torque  test  (inspection)  of  the  attachment 
bolts  of  the  forward  engine  mount  vibration 
isolators  on  the  left-  and  right-hand  sides  of 
the  airplane  to  determine  if  the  bolts  are 
adequately  torqued.  according  to  Dornier 
Service  Bulletin  SB-328J-71-109.  dated 
March  26.  2001.  including  Dornier  328IET 
Aircraft  Maintenance  Manual  (AMM) 
Temporary  Revision  (TR)  71-130.  dated 
March  8.  2001. 

Replacement  of  Bolts 

(b)  During  the  inspection  required  by 
paragraph  (a)  of  this  AD,  if  the  torque  value 
of  any  attachment  bolt  is  found  to  be  outside 
the  limits  specified  in  Dornier  Service 
Bulletin  SB-328J-71-109,  dated  March  26. 
2001,  including  Dornier  328jrr  AMM  TR 
71-130.  dated  March  8.  2001:  Before  further 
flight,  do  all  actions  associated  with 
replacing  all  bolts  on  the  vibration  isolator  on 
which  the  improperly  torqued  bolt  was  found 
(including  performing  a  detailed  visual 
insptection  to  determine  the  condition  of 
components  of  the  vibration  isolator  and 
replacement  of  any  damaged  components 
with  new  components,  removing  the  existing 
bolts  and  washers'  that  attach  the  forward 
engine  mount  vibration  isolators  to  the 
engine,  installing  new  bolts  to  reattach  the 
forward  engine  mount  vibration  isolators  to 
the  engine,  and  torquing  the  new  bolts  to 
adequate  torque  values),  according  to  the 
service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required."  , 

Torque  Requirements  ' 

(c)  For  all  airplanes:  As  of  the  effective  date 
of  this  AD.  no  one  may  install  an  attachment 
bolt  on  the  forward  engine  mount  vibration 
isolators  on  any  airplane,  unless  the 
attachment  bolt  is  torqued  within  the  limits 
specified  in  Dornier  328fET  AMM  TR  71- 
130.  dated  March  8.  2001. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM— 116,  Transport 
Airplane  Directorate.  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 


Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  International  Branch. 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD- 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Dornier  Service  Bulletin  SB-328J-71- 
109,  dated  March  26.  2001.  including  Dornier 
328JET  Aircraft  Maintenance  Manual 
Temporary  Revision  71-130,  dated  March  8'. 
2001.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  FAIRCHILD  DORNIER,  DORNIER 
Luftfahrt  GmbH.  P.O.  Box  1103,  D-82230 
Wessling.  Germany.  Copies  may  be  inspected 
at  the  FAA.  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  SW..  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directive  2001-163, 
dated  )une  14,  2001. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
February  8,  2002. 

Issued  in  Renton,  Washington,  on 
December  21,  2001. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
|FR  Doc.  02-147  Filed  1-3-02;  8:45  am] 

BILUNG  CODE  491fr-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-ACE-7] 

Amendment  to  Class  E  Airspace, 
Ankeny,  lA 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  document  confirms  the 
effective  date  of  a  direct  final  rule  which 
revises  Class  E  airspace  at  Ankeny,  LA. 
EFFECTIVE  DATE:  0901  UTC,  December 
27,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathy  Randolph,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520C,  DOT 
Regional  Headquarters  Building,  Federal 


Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2525. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  September  24,  2001  (66  FR 
48794).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a  non- 
controversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
December  27,  2001.  No  adverse 
comments  were  received,  and  thus  this 
notice  confirms  that  this  direct  final  rule 
will  become  effective  on  that  date. 

Issued  in  Kansas  City.  MO  on  November  7, 
2001. 

Herman  J.  Lyons, 

Manager,  Air  Traffic  Division,  Central  Region. 
[FR  Doc.  02-166  Filed  1-3-02;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-ASO-17] 

Establishment  of  Class  E&  Airspace, 
Wauchula,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  Class 
E5  airspace  at  Wauchula,  FL.  A  Non- 
Directional  Beacon  (NDB)  Rimway 
(RWY)  36  Standard  Instrument 
Approach  Procedm-e  (SLAP)  has  been 
developed  for  Wauchida  Mimicipal 
Airport,  Wauchula,  FL.  As  a  result, 
controlled  airspace  extending  upward 
bom.  700  feet  Above  Groimd  Level 
(AGL)  is  needed  to  contain  the  SLAP  and 
other  Instrument  Flight  Rules  (IFR) 
operations  at  Wauchula  Mimicipal 
Airport.  The  operating  status  of  the 
airport  will  change  fi-om  Visual  Flight 
Rules  (VFR)  to  include  IFR  japerations 
conciurent  with  the  publication  of  the 
SIAP. 

EFFECTIVE  DATE:  0901  UTC,  April  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
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20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5588. 

SUPPLEMENTARY  INFORMATION: 


History 

On  November  20,  2001,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  by  establishing  Class  E5 
airspace  at  Wauchula,  FL  (66  FR  58082) 
to  provide  adequate  controlled  airspace 
to  contain  the  NDB  RWY  36  SIAP  and 
other  IFR  operations  at  Wauchula 
Mimicipal  Airport.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
FAA  Order  7400.9J,  dated  August  31, 
2001,  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.7  The  Class  E  airspace 
designation  listed  in  this  dociunent  will 
be  published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  estabhshes  Class  E5  airspace  at 
Wauchula,  FL. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent,  if,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  and  DOT  Regulatory 
Policies  and  Procedm^s  (44  11034; 
February  26, 1979);  and  (3)  does  not 
warrant  preparation  of  a  Regulatory 
Evaluation,  as  the  anticipated  impact  is 
so  minimal.  Since  this  is  a  routine 
matter  that  will  only  affect  air  traffic 
procedm-es  and  air  navigation,  it  is 
certified  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  Reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A. 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  EO  10854,  24  CF  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows:  Paragraph  6005  Class  E 
Airspace  Areas  Extending  Upward  from 
700  feet  or  More  Above  the  Surface  of 
the  Earth. 


(AGL)  is  needed  to  accommodate  the 
SIAP.  . 


ASO  FL  ES    Wauchula,  FL  (New] 

Wauchula  Municipal  Airport.  FL 

(Lat.  27°30'36'  N,  long.  81°52'50"  W) 
Wauchula  NDB 

(Lat.  27''30'36"  N,  long.  81°53'00''  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Wauchula  Municipal  Airport  and 
within  4  miles  east  and  8  miles  west  of  the 
176°  bearing  frt)m  the  Wauchula  NDB 
extending  from  the  6.4-mile  radius  to  16 
miles  south  of  the  airport. 
***** 

Issued  in  College  Park,  Geoi^ia,  on 
December  27,  2001. 
Cesar  L  Perez, 

Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 
(PR  Doc.  02-164  Filed  1-3^2;  8:45  am) 

BILUNG  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  01-ASO-15] 

Amendment  of  Class  E5  Airspace. 
Andrews-IMurphy,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION;  Final  rule. ■ 

SUMMARY:  This  action  amends  Class  E5 
airspace  at  Andrews-Murphy,  NC.  A 
Area  Navigation  (RNAV),  Global 
Positioning  System  (GPS),  Rimway 
(RWY)  8  Standard  Instnunent  Approach 
Procedure  (SLAP),  has  been  developed 
for  Andrews-Murphy,  NC.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 


DATES:  0901  UTC,  April  18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Fedejral 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 

SUPPLEMENTARY  INFORMATION: 
History 

On  November  20,  2001,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  amending  Class  E5  airspace 
at  Andrews-Murphy,  NC,  (66  FR  58080). 
This  action  provides  adequate  Class  E 
airspace  for  IFR  operations  at  Andrews- 
Miuphy,  NC.  Designations  for  Class  E 
airspace  extending  upward  &t)m  700 
feet  or  more  above  the  surface  are 
published  in  FAA  Order  7400.9J,  dated 
August  31,  2001,  and  effective 
September  16,  2001 ,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designation  listed 
in  this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  amends  Class  E5  airspace  at 
Andrews-Miuphy,  NC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
navigation  (air). 
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Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS  I 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103, 40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005    Class  E  Anspace  Areas 
Extending  Upward  From  700  Feet  or  More 
Above  the  Surface  of  the  Earth. 


ASO  NC  E5    Andrew9-Murphy,  NC 
(Revisedl 

Andrews-Murphy  Airport,  NC 

(Lat.  35°11'42"N.  long.  83*51'50'TV) 

RUGIE  Waypoint 
(Lat.  35°08'57'T>4,  long.  83»57'29'TV) 

Andrews-Murphy,  NC,  Point  in  Space 
Coordinates 
(Lat.  35°11'10'N,  long.  83»52'57'W) 

That  airspace  extending  upward  from  700 
feet  or  more  above  the  surface  within  a  6.5- 
mile  radius  of  the  Andrews-Murphy  Airport 
and  within  3.2  miles  each  side  of  the  237° 
course  from  the  RUGIE  Waypoint.  extending 
from  the  6.5-mile  radius  to  8.1  miles 
southwest  of  the  airport  and  that  airspace 
within  a  6-mile  radius  of  the  point  in  space 
(lat.  35°11'10'T^,  long.  83°52'57"W)  serving 
Andrews-Murphy,  NC;  excluding  that 
airspace  within  the  Knoxviile,  TN,  Class  E 
airs|>ace. 
•         *         *         *         * 

Issued  in  College  Park,  Georgia,  on 
December  27,  2001. 
Cesar  L  Perez, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  02-163  Filed  1-3-^2;  8:45  am] 
mXMQ  COOC  4rO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-ASO-14] 

Estabiisliment  of  Class  E5  Airspace; 
Union,  SC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  establishes  Class 
E5  airspace  at  Union,  SC.  A  Non- 
DirectioUal  Beacon  (NDB)  Runway   , 
(RWY)  5  Standard  Instnunent  Approach 
Procedure  (SIAP)  has  been  developed 
for  Union  Coimty,  Troy  Shelton  Field, 
Union,  SC.  As  a  result,  controlled 
airspace  extending  upward  from  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  the  SIAP  and  other 
Instrument  Flight  Rules  (IFR)  operations 
at  Union  County,  Troy  Shelton  Field. 
The  operating  status  of  the  airport  will 
change  from  Visual  Flight  Rules  (VFR) 
to  include  IFR  operations  concurrent 
with  the  publication  of  the  SIAP. 
EFFECTIVE  DATE:  8901  UTC,  April  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  November  20,  2001,  Uie  FAA 
proposed  to  amend  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  by  establishing  Class  E5 
airspace  at  Union,  SC,  (66  FR  58081)  to 
provide  adequate  controlled  airspace  to 
contain  the  NDB  RWY  5  SIAP  and  other 
IFR  operations  at  Union  County,  Troy 
Shelton  Field.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
FAA  Order  7400.9J,  dated  August  31, 
2001,  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 


part  71)  establishes  Class  E5  airspace  at 
Union,  SC. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationMly 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation,  as  the 
anticipated  impact  is  so  minimal.  Since 
this  is  a  routine  matter  that  will  only 
affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  Reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  Part  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  .16, 2001,  is  amended  as 
follows: 

Paragraph  6055  Class  E  Airspace  Areas 
Extending  Upward  from  700jeet  or  More 
Above  the  Surface  of  the  Earth. 


ASO  SC  E5  Union,  SC  [New] 

Union  County,  Troy  Shelton  Field,  SC 

(Lat.  34°41'11''  N,  Long.  81°38'30''  W) 
Union  NDB 

(Lat.  34°41'02''  N,  Long.  81°38'32''  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  Union  County,  Troy  Shelton  Field 
and  within  4  miles  north  and  8  miles  south 
of  the  241°  bearing  from  the  Union  NDB 
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extending  from  the  6.3-mile  radius  to  16 
miles  southwest  of  the  airport. 
***** 

Issued  in  College  Park,  Georgia  on 
December  27,  2001. 
Cesar  I.  Perez, 

Acting  Manager,  Air  Traffic  Division, 
Southern  Region. 

(FR  Doc.  02-162  Filed  1-3-02;  8:45  am] 
BILLING  C006  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-ANIN-^I] 

Establishment  of  Class  E  Airspace, 
Beliingham,  WA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 


summary:  This  action  establishes  Class 
E  airspace  at  the  surface  of  Beliingham 
International  Airport,  Beliingham,  WA. 
Class  E  controlled  airspace,  above  the 
siu^ace  of  the  earth,  is  required  to 
contain  aircraft  executing  procediues  in 
the  Instrument  Flight  Rules  (IFR).  The 
effect  of  this  action  clarifies  when  two- 
way  radio  communication  with 
Beliingham  ATCT  is  required  and  to 
provide  adequate  Class  E  controlled 
airspace  between  the  surface  and  the  en 
route  phase  of  flight  for  aircraft 
executing  Instnunent  Flight  Rules  (IFR) 
operations  at  Beliingham  International 
Airport,  Beliingham,  WA,  when  the 
Beliingham  ATCT  is  closed.  The  FAA 
establishes  Class  E  airspace  where 
necessary  to  contain  aircraft 
transitioning  between  the  terminal  and 
en  route  environments.  The  effect  of  this 
action  is  to  provide  adequate  controlled 
airspace  for  IFR  operations  at 
Beliingham  International  Airport, 
Beliingham,  WA. 

EFFECTIVE  DATE:  0901  UTC,  February  21, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Durham,  ANM-520.7,  Federal 
Aviation  Administration,  Docket  No. 
OO-ANM-31, 1601  Lind  Avenue  SW, 
Renton.  Washington  98055-4056; 
telephone  number:  (425)  227-2527. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  14,  2001,  the  FAA 
proposed  to  amend  Title  14  Codeof 
Federal  Regulations,  part  71  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
at  Beliingham,  WA,  in  order  to  provide 
a  safer  IFR  environment  at  Beliingham 


International  Airport,  Beliingham,  WA 
(66  FR  42618).  This  amendment 
established  Class  E2  siuface  area 
controlled  airspace  at  Beliingham.  WA, 
to  contain  IFR  aircraft  operating  in  the 
Beliingham  terminal  area  diuing  the 
hours  when  the  Beliingham  ATCT  is 
closed.  Interested  parties  were  invited  to 
participate  in  the  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal.  A  comment 
was  received  from  FAA,  AVN-500.  A 
discrepancy  was  found  in  the  Airport 
Reference  Point  coordinates.  This 
changes  is  reflected  in  the  legal 
description.  This  change  is  considered 
to  be  an  insignificant 

The  Rule 

This  amendment  to  Title  41  Code  of 
Federal  Regulations,  part  71  (14  CFR 
part  71)  by  establishing  Class  E 
controlled  airspace  at  Beliingham,  WA. 
Beliingham  ATCT  recently  changed  its 
operating  horns  to  less  than  a  24-hour- 
a-day  operation.  In  the  absence  of  the 
Class  D  airspace,  Class  E  controlled 
airspace  above  the  surface  of  the  earth 
is  required  for  aircraft  executing  IFR 
operations  at  Beliingham  International 
Airport  when  the  ATCT  is  closed.  The 
FAA  establishes  Class  E  airspace  where 
necessary  to  contain  transitioning 
between  the  terminal  and  en  route 
environments.  This  rule  is  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  and  to  promote 
safe  flight  operations  imder  IITl  at  the 
Beliingham  International  Airport  and 
between  the  terminal  and  en  route 
transition  stages. 

The  area  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datum  83. 
Class  E  airspace  areas  designated  as 
surface  areas,  are  published  in 
Paragraph  6005,  of  FAA  Order  7400.9J 
dated  August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
regulation- only  involves  an  established 
body  of  technical  regulations  for  which 
bequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 


traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71-DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D.  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [AmwMtod] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Order  7400. 9j,  Airspace  Designations 
and  Reporting  Points,  dated  August  31, 
2001  and  effective  September  16,  2001, 
is  amended  as  follows: 

Paragraph  6002    Class  E  airspace  designated 
as  surface  area  for  an  airport. 

*         *         *         •         • 

ANM  WA  E2    Beliingham,  WA  (New] 

Bellington  International  Airport 

(Ut.  48°56'34'  N..  long.  122°32'15'  W.) 
Whatcom  VORTAC/CC 

(Lat.  48°56'43'  N..  long.  122°34'45''  W.) 
Within  a  4-mile  radius  of  Beliingham 
International  Airport,  and  within  the  1.8 
miles  each  side  of  the  Watchcom  VORTAC 
169°  radial  extending  north  from  the  4-mile 
radius  of  the  Bellington  International  Airport 
to  2.7  miles  south  of  the  VORTAC.  This  Class 
E  airspace  is  effective  during  specific  dates 
and  times  established  in  advance  by  a  Notice 
to  Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 

Issued  in  Seattle,  Washington,  on  , 

December  26,  2001. 
Daniel  A.  Boyle, 

Assistant  Manager.  Air  Traffic  Division, 
■  Northwest  Mountain  Region. 
(FR  Doc.  02-161  Filed  1-3-02;  8:45.aml 
BHJJNQ  COOE  4ei0-1»-«l 
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DEPARTMENT  OF  TRANSPORTATION 
FMIenri  Aviation  Administration 


14CFRPart71 

[AirsfMce  Doctet  No.  OO-AGL-26] 

Estal>lisliment  of  Class  E  Airspace; 
Kenmare,  ND 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  action  establishes  Class 
E  airspace  at  Kenmare,  ND.  An  Area 
Navigation  (RNAV)  Standard  Instrument 
Approach  Procedure  (SLAP)  to  Runway 
26  has  been  developed  for  Kenmare 
Mimicipal  Airport.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
creates  Class  E  airspace  for  Kenmare, 
ND. 

EFFECTIVE  DATE:  0901  UTC.  February  21, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History  I 

On  Thursday,  October  19,  2000,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  establish  Class  E  airspace  at  Kenmare, 
ND  (65  FR  62655).  The  proposal  was  to 
create  controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
to  contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9J  dated  August  31,  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Kenmare, 
ND,  to  accommodate  aircraft  executing 
instrument  flight  procedures  into  and 


out  of  Kenmare  Municipal  Airport.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substemtial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows:  . 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665.  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400. 9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  ND  ES    Kenmare,  ND  [New] 

Kenmare  Municipal  Airport,  ND 
(Lat.  48''40'03''  N,  long.  102°02'51''  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Kenmare  Municipal  Airport, 
and  that  airspace  extending  upward  from 
1200  feet  above  the  surface  beginning  at  lat. 
49°00W  N..  long.  lOS'OO'OO"  W.,  to  lat. 


48°30'00''  N..  long.  103°00'00''  W.,  to  lat. 
48°30'00''  N.,  long.  lOl'^OO'OO"  W.,  to  lat. 
49''00'00'  N..  long.  101°00'00''  W.,  thence  to 
the  point  of  beginning,  excluding  that 
airspace  within  the  Minot  AFB,  ND,  Mohall, 
ND,  and  Tioga,  ND,  Class  E  airspace  areas.. 
***** 

Issued  in  Des  Plaines,  Illinois  on  December 
5,2001. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 

[FR  Doc.  02-253  Filed  1-3-02;  8:45  am]     • 
nLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-AGL-27] 

Establishment  of  Class  E  Airspace; 
Warren,  MN 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Warren,  MN.  An  Area 
Navigation  (RNAV)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
30  has  been  developed  for  Warren 
Municipal  Airport.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
creates  Class  E  airspace  for  Warren,  MN. 
EFFECTIVE  DATE:  0901  UTC  February  21. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday.  October  19,  2000,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  establish  Class  E  airspace  at  Warren, 
MN  (65  FR  62657).  The  proposal  was  to 
create  controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
to  contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  conunents  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
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above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9J  dated  August  31,  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  Warren, 
MN,  to  accommodate  aircraft  executing 
instrument  flight  procediu-es  into  and 
out  of  Warren  Municipal  Airport.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  E5    Warren,  MN  [NEW] 

Warren  Municipal  Airport,  MN 

(Lat.  48"  n'  28'  N,  long.  96°  42'  40"  W) 
Point  in  Space  Coordinates 
^  (Lat.  48°  04'  50'  N.  long.  96°  31'  08'  W) 

That  airspace  extending  upward  from  700 
.feet  above  the  surface  within  a  6.3-mile 
radius  of  the  Warren  Municipal  Airport,  and 
that  airspace  extending  upward  from  1200 
feet  above  the  surface  within  the  State  of 
North  Dakota  within  a  30.0-mile  radius  of  the 
Point  In  Space,  excluding  that  airspace 
within  the  Grand  Forks,  ND,  Class  E  airspace 
area. 
***** 

Issued  in  Des  Plains,  Illinois  on  December 
5,  2001. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 
(FR  Doc.  02-255  Filed  1-3-02;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-AGL-29] 

Proposed  Modification  of  Class  E 
Airspace;  Hilistwro,  ND 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Final  rule.    ^ 

summary:  This  action  modifies  Class  E 
airspace  at  Hillsboro,  ND.  An  Area 
Navigation  (RNAV)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Runway 
16,  and  an  RNAV  SIAP  to  Rwy  34.  have 
been  developed  for  Hillsboro  Mupicipal 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
is  needed  to  contain  aircraft  executing 
these  approaches.  This  action  increases 
the  radius  of  the  existing  controlled 
airspace  for  Hillsboro,  ND. 
EFFECTIVE  DATE:  0901  UTC,  February  21, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Biu-ke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday,  October  19,  2000,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  modify  Class  E  airspace  at  Hillsboro, 
ND  (65  FR  26823). 


The  proposal  was  to  modify 
controlled  airspace  extending  upward 
from  700  feet  above  the  surface  to 
contain  aircraft  executing  instnunent 
approach  procedures  and  while 
transiting  between  the  enroute  and 
terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Class  E  airspace  areas  Extending  upward 
from  700  feet  or  more  above  the  suirface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9J  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Hillsboro, 
ND,  to  accommodate  aircraft  executing 
instrument  flight  procedures  into  and 
out  of  Hillsboro  Municipal  Airport.  The 
area  will  be  depicted  on  appropriate 
'  aeronautical  charts. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  regulation — (1)  is  not  a 
"significant  regulatory  action"  under 
Exeucitive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 


Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 
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PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  foUoivs: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120:  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

m 

2.  The  incorporation  by  reference  in 
14  CFR  7.1  of  the  Federal  Aviation 
Administration  Order  7400.9},  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows:  I 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  eart^. 


AGL  ND  E5    Hillsboro,  ND  (Revised] 

Hillsboro  Municipal  Airport.  ND  ■ 
(Lat.  47°21'34''  N,  long.  97''03'38'  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.3-inile 
radius  of  the  Hillsboro  Municipal  Airport, 
and  that  airspace  extending  upward  from 
1200  feet  above  the  surface  within  the  State 
of  North  Dakota  within  a  45.0-mile  radius  of 
Hillsboro  Municipal  Airport,  excluding  that 
airspace,  within  the  Grand  Forks,  ND,  and 
Fargo,  ND,  Class  E  airspace  areas,  and 
excluding  all  Federal  Airways. 


Issued  in  Des  Plaines,  Illinois  on  December 
5,  2001. 

Nancy  B.  Shelton, 

Manager.  Air  Traffic  Division.  Great  Lakes 
Region. 
(FR  Doc.  02-256  Filed  1-3-02;  8:45  am] 

BILUNG  COOE  4910-13-M  I 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71  | 

[Airspece  Docket  No.  OO-AGL-28] 

Establishment  of  Class  E  Airspace; 
Stanley,  ND  I 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule.  I 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Stanley,  ND.  An  Area 
Navigation  (RNAV)  Standard  Instnmient 
Approach  Procedure  (SLAP)  to  Runway 
27  has  been  developed  for  Stanley 
Mimicipal  Airport.  Controlled  airspace 


extending  upward  from  700  feet  above  "" 
the  surface  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
creates  Class  E  airspace  for  Stanley,  ND. 
EFFECTIVE  DATE:  0901  UTC  February  21, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Thursday,  October  19,  2000,  the 
FAA  proposed  to  amend  14  CFR  part  71 
to  establish  Class  E  airspace  at  Stanley, 
ND  (65  FR  62653).  The  proposal  was  to 
create  controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
to  contain  Instrument  Flight  Rules  (IFR) 
operations  in  controlled  airspace  during 
portions  of  the  terminal  operation  and 
while  transiting  between  the  enroute 
and  terminal  environments. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9J  dated  August  31,  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
establishes  Class  E  airspace  at  K^imare, 
ND,  to  accommodate  aircraft  executing 
instrument  flight  procedures  into  and 
out  of  Stanley  Municipal  Airport.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "signiftcant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
trafftc  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  oh  a 


substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1 .  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2,  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLNDE5    Stanley,  ND  (NEW) 

Stanley  Municipal  Airport,  ND 
(Lat.  48°18'03' N,  long.  102°24'23"  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Stanley  Municipal  Airport,  and 
that  airspace  extending  upward  from  1200 
feet  above  the  surface  within  a  40.0-mile 
radius  of  Stanley  Municipal  Airport, 
excluding  that  airspace  within  the  Williston, 
ND.  Tioga,  ND,  Minot,  ND,  Kenmare.  ND, 
Hazen,  ND,  and  New  Town.  ND,  Class  E 
airspace  areas,  and  excluding  all  Federal 
Airways. 
***** 

Issued  in  Des  Plaines,  Illinois  on  December 
5,  2001. 
Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 

Region. 

[FR  Doc.  02-257  Filed  1-3-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OO-AGL-24] 

Modification  of  Class  E  Airspace; 
Youngstown,  OH 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

summary:  This  action  modifies  Class  E 
airspace  at  Youngstown,  OH.  An  VHF 
Omnidirectional  Range-A  (VOR-A) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  26  has 
been  developed  for  Youngstown- Warren 
Regional  Airport.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
increases  the  width  of  the  northerly 
extension  and  increases  the  radius  of 
the  existing  Class  E  airspace  for 
Yoimgstown,  OH. 

EFFECTIVE  DATE:  0901  UTC,  February  21, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

History 

On  Friday,  October  6,  2000,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Youngstown, 
OH  (65  FR  59762).  The  proposal  was  to 
modify  controlled  airspace  extending 
upward  from  700  feet  above  the  surface 
to  contain  aircraft  executing  instrument 
approach  procedures. 

hiterested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9J  dated  August  31,  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at 
Yoimgstown,  OH,  to  accommodate 
aircraft  executing  instrument  flight 


procedures  into  and  out  of  Youngstown- 
Warren  Regional  Airport.  The  area  will 
be  depicted  on  appropriate  aeronautical 
charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  EKDT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subfects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  95665,  3  CFR. 
1959-1063  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  OH  E5    Youngstown,  OH  (Revised] 

Youngstown-Warren  Regional  Airport,  OH 
(Lat.  41°15'39"  N,  long.  80°40'45"  W) 
Youngstown,  Lansdowne  Airport.  OH 
(Lat.  41°07'50"  N,  long.  80°37'10"  W) 
Youngstown  VORTAC 
(Lat.  41°19'52"  N,  long.  80''40'29"  W) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.0-mile 


radius  of  the  Youngstown-Warren  Regional 
Airport,  and  within  3.6  miles  each  side  of  the 
Youngstown  VORTAC  360"  radial  extending 
from  the  7.0-mile  radius  to  lO.O  miles  north 
of  the  VORTAC,  and  within  a  6,2-mile  radius 
of  the  Lansdowne  Airport. 
***** 

Issued  in  Des  Plaines,  Illinois  on  December 
5,2001. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 
|FR  Doc.  02-258  Filed  1-3-02;  8:45  am] 

BILUNQ  COOC  4910-18-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-01-187] 

BIN  21 1 5-AA84, 21 1 5-AA97 

Regulated  Navigation  Areas,  Safety 
And  Security  Zones:  Long  Island 
Sound  Marine  Inspection  and  Captain 
of  ttie  Port  Zone 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  regulated 
navigation  area  (RNA)  and  two  safety 
and  security  zones.  The  rule  will 
regulate  the  circimistances  under  which 
certain  vessels  may  enter,  transit  or 
operate  within  the  regulated  navigation 
area  and  will  exclude  all  vessels  from 
operating  within  700  yards  of  the 
Millstone  Nuclear  Power  Plant  or  100 
yards  of  an  anchored  Coast  Guard 
vessel.  This  action  is  necessary  to 
ensure  public  safety  and  prevent 
sabotage  or  terrorist  acts. 
DATES:  This  rule  is  effective  from 
December  10,  2001  until  June  15,  2002. 
ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Group/Marine 
Safety  Office  Long  Island  Sound,  120 
Woodward  Avenue,  New  Haven,  CT 
between  the  hours  of  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  P.J.  Maguire, 
Group/Marine  Safety  Office  Long  Island 
Sound,  Prevention  Department,  at  (203) 
468-4401. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
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Coast  Guard  Hnds  that  good  cause  exists 
for  not  publishing  an  NPRM.  On 
September  1 1 ,  2001 ,  two  commercial 
aircraft  were  hijacked  from  Logan 
Airport  in  Boston,  Massachusetts  and 
flown  into  the  World  Trade  Center  in 
New  York,  New  York  inflicting 
catastrophic  human  casualties  and 
property  damage.  A  similar  attack  was 
conducted  on  the  Pentagon  with  a  plane 
launched  from  Newark,  NJ  on  the  same 
day.  National  security  and  intelligence 
officials  warn  that  future  terrorist 
attacks  against  civilian  targets  may  be 
anticipated.  This  rulemakhig  is  urgently 
required  to  prevent  future  terrorist 
strikes  within  and  adjacent  to  waters 
within  the  Long  Island  Sound  Marine 
Inspection  and  Captain  of  the  Port  Zone. 
The  delay  inherent  in  the  NPRM  process 
is  contrary  to  the  public  interest  insofar 
as  it  may  render  individuals,  vessels 
and  facilities  within  and  adjacent  to  the 
Long  Island  Sound  Marine  Inspection 
and  Captain  of  the  Port  Zone  vulnerable 
to  subversive  activity,  sabotage  or 
terrorist  attack. 

Under  5  U.S.C.  553(d)(3).  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  measures  contemplated  by 
the  rule  are  intended  to  prevent  future 
terrorist  attack  against  individuals, 
vessels  and  waterfront  facilities  within 
or  adjacent  to  the  Long  Island  Sound 
Marine  Inspection  and  Captain  of  the 
Port  Zone.  Immediate  action  is  required 
to  accomplish  these  objectives.  Any 
delay  in  the  effective  date  of  this  rule  is 
impracticable  and  contrary  to  the  public 
interest. 

Background  and  Purpose 

On  September  11,  2001,  terrorists 
launched  attacks  on  civilian  and 
military  targets  within  the  United  States 
killing  large  numbers  of  people  and 
damaging  properties  of  national 
significance.  Vessels  operating  within 
the  Long  Island  Sound  Marine 
Inspection  and  Captain  of  the  Port  Zone 
present  possible  targets  of  terrorist 
attack  or  platforms  from  which  terrorist 
attacks  may  be  launched  upon  other 
vessels,  waterfront  facilities  and 
adjacent  population  centers.  The  Coast 
Guard  has  established  a  Regulated 
Navigation  Area  within  the  waters  of 
Long  Island  Sound  Marine  Inspection 
and  Captain  of  the  Port  Zone,  as  part  of 
a  comprehensive,  port  security  regime 
designed  to  safeguard  human  life, 
vessels  and  waterfrt)nt  facilities  irova 
sabotage  or  terrorist  acts.  The  Captain  of 
the  Port  will  determine  the  threat  posed 
by  and  to  affected  vessels  within  the 
Regulated  Navigation  Area  and  may 
establish  conditions,  und«'  which  they 


are  allowed  to  enter,  transit  or  operate 
within  the  area.  Prior  to  the 
determination  of  whether  and  under 
what  conditions  a  vessel  may  enter, 
transit  or  operate  within  the  Regulated 
Navigation  Area,  vessels  may  be 
directed  by  the  Captain  of  the  Port  to 
temporarily  anchor  in  a  specific  location 
within  the  Regulated  Navigation  Area. 
In  addition,  the  Coast  Guard  has 
established  a  safety  and  security  zone 
that  restricts  movement  within  700 
yards  of  the  Millstone  Nuclear  Power 
Plant  in  Waterford,  CT.  Safety  and 
security  zones  are  established  for  all 
waters  within  100  yards  of  all  anchored 
Coast  Guard  vessels. 

Regulated  Navigation  Area 

The  rule  establishes  a  regulated 
navigation  area  (RNA)  comprised  of  the 
waters  of  the  Long  Island  Sound  Marine 
Inspection  and  Captain  of  the  Port  Zone 
extending  seaward  12  nautical  miles 
from  the  territorial  sea  baseline. 
Affected  vessels  are  required  to  obtain 
authorization  from  the  Captain  of  the 
Port  before  crossing  the  three  nautical 
mile  line  from  any  southern  or  eastern 
approach.  The  three  nautical  mile  line 
is  measured  from  the  territorial  sea 
baseline.  This  line  is  depicted  on 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  nautical  charts, 
including  chart  numbers  13205, 12353, 
and  12326. 

In  order  to  obtain  authorization,  a 
vessel  subject  to  this  rule  may  be 
required  to  undergo  a  port  security 
inspection  to  the  satisfaction  of  the 
Captain  of  the  Port.  Vessels  awaiting  a 
port  security  inspection  or  Captain  of 
the  Port  authorization  to  enter  will  be 
directed  to  anchor  in  a  specific  location. 

All  vessels  over  1 ,600  gross  tons 
operating  inside  the  line  extending 
seaward  three  nautical  miles  from  the 
territorial  sea  baseline  must  receive 
authorization  from  the  Captain  of  the 
Port  prior  to  any  vessel  movement.  This 
requirement  enables  the  Captain  of  the 
Port  to  maintain  control  over  the 
movement  of  vessels  that  pose  a 
potential  threat  to  other  vessels, 
waterfront  facilities  and  adjacent 
population  centers.  The  Captain  of  the 
Port  may  authorize  a  vessel  subject  to 
this  rule  to  enter  a  port  or  place  within 
the  RNA  under  such  circumstances  and 
conditions  as  he  deems  appropriate  to 
minimize  the  threat  of  injury  to  the 
vessel,  the  port,  waterfront  facilities  or 
adjacent  population  centers  resulting 
from  sabotage  or  terrorist  acts  laimched 
against  or  from  the  vessel. 

Vessels  300  gross  tons  or  greater  may 
not  transit  through  the  Lower  Thames 
River  and  the  Naval  Submarine  Base 
New  London  Restricted  Area, 


established  in  33  CFR  334.75(a),  at  a 
speed  in  excess  of  8  knots.  This  speed 
restriction  does  not  apply  to  public 
vessels  as  defined  in  33  USC  1321(a)(4). 

Safety  and  Security  Zones 

The  rule  also  establishes  safety  and 
security  zones.  One  zone  is  being 
established  within  a  700-yard  radius 
from  the  stack  at  the  Millstone  Power 
Plant.  This  zone  is  being  established  to 
protect  the  power  plant,  persons  and 
vessels  from  subversive  or  terrorist  acts. 
We  have  created  additional  zone 
defined  by  reference  to  a  fixed  radius 
around  Coast  Guard  vessels  anchored  in 
the  RNA.  These  zones  are  intended 
principally  to  protect  the  vessels 
themselves  fitjm  subversive  or  terrorist 
acts. 

No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  safety  and 
security  zone  at  any  time  without  the 
permission  of  the  Captain  of  the  Port. 
Each  person  or  vessel  in  a  safety  and 
seciuity  zone  shall  obey  any  direction  or 
order  of  the  Captain  of  the  Port.  The 
Captain  of  the  Port  may  take  possession 
and  control  of  any  vessel  in  a  safety  and 
security  zone  and/or  remove  any 
person,  vessel,  article  or  thing  from  a 
security  zone. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12886,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediu-es  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  final  rule  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  finding  is 
based  on  the  relatively  small  area  which 
vessels  are  prohibited  frt>m  operating 
within.  It  is  contemplated  that  vessels 
will  be  able  to  operate  elsewhere  within 
the  RNA  once  the  Captain  of  the  Port 
has  determined  that  die  vessels  do  not 
pose  a  threat  to  individuals,  other 
vessels  or  waterfront  facilities.  Any 
hardships  experienced  by  persons  or 
vessels  are  considered  minimal 
compared  to  the  national  interest  in 
protecting  the  public,  vessels,  and 
vessel  crews  from  the  further 
devastating  consequences  of  the 
aforementioned  acts  of  terrorism,  and 
from  potential  future  sabotage  or  other 
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subversive  acts,  accidents,  or  other 
causes  of  a  similar  nature. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  the  Coast  Guard 
has  not  yet  determined  whether  this 
proposal  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  is  not  presently  able  to 
certify  under  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601, 
et  seq.)  that  this  final  rule  will  not  have 
a  significant  economic  impact  on  ? 
substantial  number  of  small  entities. 
However,  given  the  continued  risk  and 
potential  damage  to  the  national 
seciuity  interests  of  the  United  States,  in 
addition  to  the  need  to  protect  and 
safeguard  innocent  civilians  within  and 
near  the  port,  it  is  necessary  to 
implement  this  regulation  before  said 
analysis  may  be  fully  accomplished. 
Maritime  advisories  will  be  initiated  by 
normal  methods  and  means  and  will  be 
widely  available  to  users  of  the  area. 

Assiistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121], 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  final  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  your  small  business  or 
organization  would  be  affected  by  this 
final  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  Lieutenant 
Commander  P.J.  Maguire,  Marine  Safety 
Office  Long  Island  Sound,  at  (203)  468- 
4401.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who -enforce,  or  otherwise 
determine  compliance  with,  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501-      Energy  Effects 
3520). 

Federalism 


A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular;  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

.  This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


We  have  analyzed  this  rule  under 
Executive  Order  13211 .  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is'not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16&-REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  3.3  U.S.C.  1231:  50  U.S.C.  191. 
33  CFR  1.0.S-l(g).  6.04-1.  6.04-6.  160.5:  49 
CFR  1.46. 

2.  Add  temporary  §  165.T01-153  to 
read  as  follows: 

§165.101-153    Regulated  Navigation  Area: 
Long  Island  Sound  Marine  Inspection  and 
Captain  of  the  Port  Zone. 

(a)  Regulated  navigation  area 
location.  All  waters  of  the  Long  Island 
Sound  Marine  Inspection  and  Captain  of 
the  Port  Zone,  as  delineated  in  33  CFR 
3.05-35,  extending  seaward  to  a  line  12 
nautical  miles  from  the  territorial  sea 
baseline,  are  established  as  a  regulated 
navigation  area  (RNA). 

(b)  Applicability.  This  section  applies 
to  all  vessels  operating  within  the  RNA, 
except  the  following: 

(1)  Recreational  vessels; 
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(2)  Vessels  operating  exclusively 
within  the  Marine  Inspection  and 
Captain  of  the  Port  Zone; 

(3)  Vessels  on  a  single  voyage  which 
depart  from  and  return  to  the  same  port 
or  place  within  the  RNA; 

(4)  U.S.  flagged  public  vessels;  and 

(5)  Primary  towing  vessels  engaged  in 
towing  tank  barges  carrying  petroleum 
oil  in  bulk  as  cargo  and  issuing  the 
securite  calls  required  imder  33  CFR 
165.100(d)(2). 

(c)  Effective  dates.  This  section  is 
effective  from  December  10,  2001  rmtil 
June  15,  2002. 

(d)  Regulations.  (1)  Speed  restrictions 
in  vicinity  of  Naval  Submarine  Base 
New  London  and  Lower  Thames  River. 
Vessels  of  300  gross  tons  or  more  may 
not  proceed  at  a  speed  over  eight  knots 
in  the  Thames  River  from  New  London 
Harbor  channel  buoys  7  and  8  (Light 
List  numbers  21875  and  21880 
respectively)  north  through  the  upper 
limit  of  the  Naval  Submarine  Base  New 
London  Restricted  Area,  as  specified  in 
33  CFR  334.75(a).  All  vessels  less  than 
300  gross  tons  are  exempt  from  this  rule. 
This  speed  restriction  does  not  apply  to 
public  vessels  as  defined  in  33  U.S.C. 
1321(^1(4).  The  U.S.  Navy  and  other 
Federal,  State  and  municipal  agencies 
may  assist  the  U.S.  Coast  Guard  in  the 
enforcement  of  this  rule. 

(2)  All  inbound  vessels  operating 
within  the  RNA  must  be  inspected  to 
the  satisfection  of  the  United  States 
Coast  Guard  and  must  obtain 
authorization  from  the  Captain  of  the 
Port  before  crossing  the  line  three 
nautical  miles  from  the  teiritorial  sea 
baseline. 

(3)  Vessels  awaiting  inspection  or 
Captain  of  the  Port  authorization  to 
enter  within  the  three  nautical  mile  line 
will  be  directed  to  anchor  in  a  specific 
location  within  the  Regulated 
Navigation  Area. 

(4)  Vessels  over  1,600  gross  tons 
operating  in  the  RNA  within  the  line 
extending  seaward  three  nautical  miles 
from  the  territorial  sea  baseline  must 
receive  authorization  from  the  Captain 
of  the  Port  prior  to  any  vessel 
movements. 

3.  Add  temporary  §  165.T01-154  to 
read  as  follows: 

S165.T01-154  Safety  and  Security  Zones: 
Long  Mand  Sound  Marine  inspection  Zone 
and  Captain  of  the  Port  Zone. 

(a)  Safety  and  security  zones.  The 
following  are  established  as  safety  and 
security  zones: 

(1)  Safety  and  Security  Zone  A:  The 
waters  of  Long  Island  Sound  south,  east 
and  west  of  the  Millstone  Power  Plant 
within  a  seven  hundred  (700)  yard 
radius  of  the  stack  at  MiUMone,  Lat. 


41°18'34'' North.  Long.  72°9'57'' West 
(NAD  83). 

(2)  Safety  and  Security  Zone  B.  U.  S. 
Coast  Guard  vessels:  All  waters  within 
a  lOQ-yard  radius  of  any  anchored  U.  S. 
Coast  Guard  vessel. 

(b)  Effective  date.  This  section  is 
effective  from  December  10,  2001  until 
June  15,  2002. 

(c)  Regulations.  (1)  The  general 
regulations  contained  in  33  CFR  165.23 
and  165.33  apply. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
Coast  Guard  Captain  of  the  Port  or  the 
designated  on-scene  patrol  personnel. 
These  personnel  comprise 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard.  Upon  being 
hailed  by  a  U.  S.  Coast  Guard  vessel  by 
siren,  radio,  flashing  light,  or  other 
means,  the  operator  of  a  vessel  shall 
proceed  as  directed. 

Dated:  December  10,  2001. 
G.  N.  Naccara, 

Rear  Admiral,  U.S.  Coast  Guard,  District 
Commander. 
[FR  Doc.  02-160  Filed  1-3-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
Patent  and  Trademark  Office 

37  CFR  Part  1 

[Docicet  No.  011108271-1271-01] 

RIN  0651-AB44 

Revision  of  the  Time  Limit  for  National 
Stage  Commencement  in  ttie  UnHsd 
States  for  Patent  Cooperation  Treaty 
Applications 

AGENCY:  Patent  and  Trademark  Office, 

Commerce. 

ACTION:  Final  rule. 

SUMMARY:  The  United  States  Patent  and 
Trademark  Office  (Office)  is  revising  the 
rules  of  practice  relating  to  applications 
filed  imder  the  Patent  Cooperation 
Treaty  (PCT).  This  rule  modifies  the 
Office's  rules  of  practice  to  comply  with 
an  amendment  to  the  PCT.  The  chianges 
in  this  rule  specifically  involve  revising 
the  rules  of  practice  consistent  with  the 
change  to  the  PCT  to  have  a  single  time 
limit  for  national  stage  commencement 
for  applications  filed  under  the  PCT, 
regardless  of  whether  the  applicant  filed 
a  Demand  for  an  international 
preliminary  examination. 
DATES:  Effective  Date:  April  1,  2002. 
Applicability  Date:  The  changes  in 
this  final  rule  apply  to  any  international 
(PCT)  application  in  which  the  twenty- 


month  period  from  the  priority  date 
expires  on  or  after  April  1,  2002,  and  in 
which  the  applicant  has  mot  yet  entered 
the  national  stage  as  defined  in  37  CFR 
1.491(b)  by  April  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  A.  Pearson, -Director,  Office  of 
PCT  Legal  Administration,  by  telephone 
at  (703)  306-4145,  or  Boris  Milef,  Legal 
Examiner,  Office  of  PCT  Legal 
Administration,  by  telephone  at  (703) 
308-3659,  or  by  mail  addressed  to:  Box 
PCT — ^Patents,  Conunissioner  for 
Patents,  Washington,  D.C.  20231,  or  by 
facsimile  to  (703)  308-6459,  marked  to 
the  attention  of  Boris  Milef. 

SUPPLEMENTARY  INFORMATION:  Dining  a 
September-October  2001  caeeting  of  the 
Governing  Bodies  of  the  World 
Intellectual  Property  Organization 
(WIPO),  the  PCT  Assembly  adopted  an 
amendment  to  the  PCT  Article  22. 
Specifically,  PCT  Article  22  was 
amended  to  change  its  time  limit  for 
entering  the  national  stage  of  twenty 
months  from  the  priority  date  of  the 
PCT  application  to  a  time  limit  of  thirty 
months  fix)m  the  priority  date  of  the 
PCT  application.  See  PCT  Article  47 
(allows  the  time  limits  fixed  in  PCT 
Chapters  I  and  II  to  be  modified  by  a 
decision  of  the  Contracting  States 
through  the  PCT  Assembly,  subject  to 
certain  conditions).  This  amendment  to 
PCT  Article  22  takes  effect  on  April  1, 
2002. 

With  this  amendment  to  PCT  Article 
22,  the  time  limit  under  PCT  Article  22 
and  the  time  limit  tmder  PCT  Article  39 
will  be  the  same:  thirty  months  from  the 
priority  date  of  the  PCT  application. 
Thus,  the  PCT  will  provide  a  single  time 
period  for  national  stage 
commencement  for  PCT  applications, 
regardless  of  whether  the  applicant  filed 
a  Demand  for  an  international 
preliminary  examination.  Therefore, 
applicants  will  no  longer  be  required  to 
file  a  Demand  for  an  international 
preliminary  examination  under  PCT 
Article  31  (and  pay  the  international 
preliminary  examination  fees  under  37 
CFR  1.482)  in  order  to  delay 
commencement  of  the  national  stage 
until  thirty  months  from  the  priority 
date.  An  applicant's  decision  whether  to 
file  a  Demand  under  PCT  Article  31  may 
be  based  upon  whether  the  applicant 
wants  an  international  preliminary 
.examination  report,  and  not  upon 
whether  the  applicant  wants  to  delay 
commencement  of  the  national  stage 
until  thirty  months  from  the  priority 
date. 
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Discussion  of  Specific  Rules 

Tide  37  of  the  Code  of  Federal 
Regiilations,  Part  1,  is  amended  as 
follows: 

Section  1.8:  Section  1.8(a)(2)(i)(F)  is 
amended  to  eliminate  its  reference  to 
§  1.494  (which  is  removed  and 
reserved). 

Section  1.14:  Section  1.14(d)(4)  is 
amended  to  eliminate  its  reference  to 
§  1.494  (which  is  removed  and 
reserved). 

Section  1.25:  Section  1.25(b)  is 
amended  to  eliminate  its  reference  to 
§1.494  (which  is  removed  and 
reserved).  Section  1.25  is  also  amended 
to  place  the  sentence  "[a]n  authorization 
to  charge  a  fee  to  a  deposit  account  will 
not  be  considered  payment  of  the  fee  on 
the  date  the  authorization  to  charge  the 
fee  is  effective  as  to  the  particular  fee  to 
be  charged  unless  sufficient  funds  are 
present  in  the  account  to  cover  the  fee" 
at  the  end  of  the  paragraph  because  that 
provision  is  applicable  to  all  of  the 
charges  provided  for  in  §  1.25(b). 

Section  1.41:  Section  1.41(a)(4)  is 
amended  to  state  that  the  inventorship 
of  an  international  application  entering 
the  national  stage  under  35  U.S.C.  371 
is  that  inventorship  set  forth  in  the 
international  application,  and  to 
indicate  that  the  inventorship  set  forth 
in  the  international  application  includes 
any  change  effected  under  PCT  Rule 
92bis.  Section  1.41(a)(4)  is  also 
amended  to  refer  to  §  1.497(d)  and  (f)  for 
filing  an  oath  or  declaration  naming  an 
inventive  entity  different  from  the 
inventive  entity  named  in  the 
international  application,  or  if  a  change 
to  the  inventive  entity  has  been  effected 
•  under  PCT  Rule  92  bis  subsequent  to  the 
execution  of  any  declaration  filed  under 
•  PCT  Rule  4.1 7(iv). 

Section  1.48:  Section  1.48(0(1)  is 
amended  to  change  "enter  the  national 
stage  under  35  U.S.C.  371  and  §  1.494  or 
§  1.495"  to  "enter  the  national  stage 
under  35  U.S.C.  371"  (§  1.494  is 
removed  and  reserved). 

Section  1.103:  Section  1.103(d)(1)  is 
amended  to  eliminate  its  reference  to 
§  1.494  (which  is  removed  and 
reserved). 
-     Section  1.41 7:  Section  1 .41 7  is 
amended  to  eliminate  its  reference  to 
§  1.494  (which  is  removed  and 
reserved). 

Section  1.480:  Section  1.480  is 
amended  td  remove  paragraph  (c)  and 
redesignate  paragraph  (d)  as  paragraph 
(c).  Former  §  1.480(c)  is  now 
uimecessary  because  the  provisions  of 
§  1.495  apply  regardless  of  whether  a 
Demand  is  made  prior  to  the  expiration 
of  the  nineteenth  month  from  the 
priority  date. 


Section  1.491;  Section  1.491  is 
amended  to  define  both  commencement 
of  the  national  stage  and  entry  into  the 
national  stage.  Because  these  two  events 
(commencement  of  the  national  stage 
and  entry  into  the  national  stage)  may 
not  take  place  at  the  same  time,  the 
Office  is  amending  §  1.491  to  clarify 
when  each  of  these  two  events  takes 
place.  Section  1.491(a)  incorporates  the 
statutory  language  contained  in  35 
U.S.C.  371(b),  thus  providing  that 
"[slubject  to  35  U.S.C.  371(f).  the 
national  stage  shall  commence  with  the 
expiration  of  the  applicable  time  limit 
under  PCT  Article  22(1)  or  (2),  or  under 
PCT  Article  39(l)(a)."  However,  in  view 
of  the  amendment  to  PCT  Article  22,  the 
time  limit  under  PCT  Article  22(1)  or  (2) 
is  now  the  same  as  the  time  limit  under 
PCT  Article  39(1  )(a):  thirty  months  from 
the  priority  date  of  the  PCT  application. 

Section  1.491(b)  contains  the 
provisions  of  former  §  1.491  amended  to 
eliminate  its  reference  to  §  1.494  (which 
is  removed  and  reserved),  and  provides 
that  an  international  application  enters 
the  national  stage  when  the  applicant 
has  filed  the  documents  and  fees 
required  by  35  U.S.C.  371(c)  within  the 
period  set  in  §  1 .495. 

The  Office  previously  published  a 
temporary  rule  that  amends  §  1.491  to 
define  both  commencement  of  the 
national  stage  and  entry  into  the 
national  stage  in  the  manner  discussed 
above.  See  Timing  of  National  Stage 
Commencement  in  the  United  States  for 
Patent  Cooperation  Treaty  Applications, 
66  FR  45775  (Aug.  30,  2001).  1250  Off 
Gaz.  Pat.  Office  147  (Sept.  25,  2001). 
The  Office  also  published  a  notice 
proposing  the  above  change  to  §  1.491 
for  public  comment.  See  Requirements 
for  Claiming  the  Benefit  of  Prior-Filed 
Applications  Under  Eighteen-Month 
Publication  of  Patent  Applications,  66 
FR  46409  (Sept.  5,  2001),  1251  Off.  Gaz. 
Pat.  Office  16  (Oct.  2.  2001).  The  Office 
received  no  comment  on  the  proposed 
change  to  §1.491. 

Section  1.492:  Sections  1.492(e)  and 
(f)  are  amended  to  eliminate  their 
reference  to  §  1.494  (which  is  removed 
and  reserved). 

Section  1.494:  Section  1.494  is 
removed  and  reserved.  Since  the  time 
period  for  commencement  of  the 
national  stage  in  the  United  States  of 
America  will  not  depend  upon  whether 
the  applicant  has  filed  a  Demand  imder 
PCT  Article  31,  it  will  no  longer  be 
necessary  to  provide  separately  in 
§  1.494  and  §  1.495  for  the  time  period 
for  filing  the  documents  and  fees 
required  by  35  U.S.C.  371(c)  for:  (1) 
Applications  in  which  a  Demand  under 
Article  31  has  not  been  filed  within 
nineteen  months  from  the  priority  date 


(§  1.494);  and  (2)  applications  in  which 
a  Demand  under  Article  31  has  been 
filed  within  nineteen  months  from  the 
priority  date  (§1.495). 

Section  1.495:  Section  1.495  is 
amended  to  be  applicable  regardless  of 
whether  the  applicant  has  filed  a 
Demand  under  Article  31  within 
nineteen  months  from  the  priority  date. 
Section  1 .495  is  also  amended  to 
eliminate  unassociated  text  in  §  1.495(b) 
and  §  1.495(c). 

Section  1.497:  Sections  1.497(a)  and 
1 .497(c)  are  amended  to  eliminate  their 
reference  to  §  1.494  (which  is  removed 
and  reserved). 

Section  1.497(d)  is  amended  to  clarif>' 
that  if  a  change  to  the  inventive  entity 
has  been  effected  under  PCT  Rule  92bis 
subsequent  to  the  execution  of  any  oath 
or  declaration  that  was  filed  in  the 
application  under  PCT  Rule  4.17(iv)  or 
§  1.497,  the  requirements  of 
§  1.497(d)(1)  through  (d)(4)  apply  only  if 
the  inventive  entity  changed  pursuant  to 
PCT  Rule  92bis  is  different  from  the 
inventive  entity  identified  in  any 
previously  filed  oath  or  declaration 
application  under  PCT  Rule  4.17(iv)  or 
§  1.497.  Section  1.497(d)  is  also 
amended  such  that  a  new  oath  or 
declaration  is  not  required  under 
§  1.497(d)  unless  a  new  oath  or 
declaration  is  required  by  §  1, 497(f). 
Section  1.497(f)  is  amended  to  provide 
that  a  new  oath  or  declaration  under 
§  1.497  is  not  required  when  a  change  in 
the  inventive  entity  is  effected  under 
PCT  Rule  926/s  after  the  declaration  was 
executed  unless  no  declaration  which 
sets  forth  and  is  executed  by  the 
inventive  entity  as  so  changed  has  been 
filed  in  the  application.  Therefore,  if  a 
declaration  under  PCT  Rule  4.17(iv) 
naming  and  executed  by  a  first 
inventive  entity  is  followed  by  a  change 
of  inventive  entity  under  PCT  Rule 
92bis  and  a  ijew  declaration  under  PCT 
Rule  4.17(iv)  naming  and  executed  by 
the  new  (second)  inventive  entity  filed 
in  the  application,  the  applicant  must 
comply  with  the  requirements  of 
§  1.497(d)  to  enter  the  national  stage  but 
a  new  oath  or  declaration  under  §  1.497 
is  not  required  because  the  application 
contains  a  declaration  under  PCT  Rule 
4.17(iv)  setting  forth  the  inventive  entity 
as  changed  pursuant  to  PCT  Rule  92bis. 

Classification 

Administrative  Procedure  Act 

The  changes  in  this  final  rule  relate 
solely  to  Office  practices  and 
procedures  for  patent  applications  filed 
under  the  PCT.  Accordingly,  this  final 
rule  involves  ndes  of  agency  practice 
and  procedure  under  5  U.S.C.  553(b)(A), 
and  may  be  adopted  without  prior 
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notice  and  opportunity  for  public 
comment  under  5  U.S.C.  553(b)  and  (c), 
or  thirty-day  advance  publication  under 
5  U.S.C.  553(d).  See  Bachov 
Communications  Inc.  v.  FCC,  237  F.3d 
683,  690  (D.C.  Cir.  2001).  However,  the 
Office  did  provide  notice  and  an 
opportunity  for  comment  on  the  change 
to  §  1.491  in  order  to  obtain  the  benefit 
of  public  comment  on  this  change. 

Regulatory  Flexibility  Act  | 

As  prior  notice  and  an  opportimity  for 
public  comment  are  not  reqiiired 
pursuant  to  5  U.S.C.  553  (or  any  other 
law),  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  inapplicable.  As  such,  the 
regulatory  flexibility  analysis  is  not 
required,  and  none  has  been  provided. 
See  5  U.S.C.  603. 

Executive  Order  13132 

This  rulemaking  does  not  contain 
policies  with  /ederalism  implications 
sufficient  to  warrant  preparation  of  a 
Federalism  Assessment  under  Executive 
Order  13132  (Aug.  4, 1999). 

Executive  Order  12866 

This  rulemaking  has  been  determined 
to  be  not  significant  for  purposes  of 
Executive  Order  12866  (Sept.  30, 1993). 

Paperwork  Reduction  Act  \ 

This  rulemaking  involves  information 
collection  requirements  that  are  subject 
to  review  by  the  Office  of  Management 
and  Budget  (OMB)  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.].  The  collections  of  information 
involved  in  this  rulemaking  have  been 
reviewed  and  previously  approved  by 
OMB  imder  the  following  control 
numbers  0651-0021,  0651-0031,  and 
0651-0032.  The  Office  is  not 
resubmitting  an  information  collection 
package  to  OMB  for  its  review  and 
approval  because  the  changes  in  this 
rulemaking  do  not  dffect  the  information 
collection  requirements  associated  with 
the  information  collections  under  OMB 
control  numbers  0651-0021,  0651-0031, 
or  0651-0032. 

The  title,  description  and  respondent 
description  of  the  information 
collections  are  shown  below  with  an 
estimate  of  the  anniial  reporting 
burdens.  Included  in  the  estimates  are 
the  time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  informatioii. 

OMB  Number;  0651-0021. 

Title:  Patent  Cooperation  Treaty. 

Form  Numbers:  PCT/RO/lOl, 
ANNEX/134/144,  PTO-13a2,  PCT/ 
IPEA/401,  PCT/IB/328. 


Type  of  Review:  Regular  submission, 
(approved  through  December  of  2003). 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit  liistitutions,  Federal  Agencies  or 
Employees,  Not-for-Profit  Institutions, 
Small  Businesses  or  Organizations. 

Estimated  Number  of  Respondents: 
331,288. 

Estimated  Time  Per  Response: 
Between  15  minutes  and  4  hoius. 

Estimated  Total  Annual  Burden 
Hours:  401,083. 

Needs  and  Uses:  The  information 
collected  is  required  by  the  Patent 
Cooperation  Treaty  (PCT).  The  general 
purpose  of  the  PCT  is  to  simplify  the 
filing  of  patent  applications  on  the  same 
invention  in  different  coimtries.  It 
provides  for  a  centralized  filing 
procedure  and  a  standardized 
application  format. 

OAfB  Numfcer:  0651-0031. 

Title:  Patent  Processing  (Updating). 

Form  Numbers:  PTO/SB/08/21-27/ 
30-32/35-37/42/43/61/62/63/64/67/68/ 
91/92/  96/97/PTO-2053/PTO-2055. 

Type  of  Review:  Regular  submission 
(approved  through  October  of  2002). 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit  Institutions.  Not-for-Profit 
Institutions  and  Federal  Government. 

Estimated  Number  of  Respondents: 
2,247,389. 

Estimated  Time  Per  Response:  0.45 
hours. 

Estimated  Total  Annual  Burden 
Hours:  1,021,941  hoiu^. 

Needs  and  Uses:  Diuing  the 
processing  of  an  application  for  a 
patent,  the  applicant/agent  may  be 
required  or  may  desire  to  submit 
additional  information  to  the  United 
States  Patent  and  Trademark  Office 
concerning  the  examination  of  a  specific 
application.  The  specific  information 
required  or  which  may  be  submitted 
includes:  Information  Disclosure 
Statements;  Terminal  Disclaimers; 
Petitions  to  Revive;  Express 
Abandonments;  Appeal  Notices; 
Petitions  for  Access;  Powers  to  Inspect; 
Certificates  of  Mailing  or  Transmission; 
Statements  imder  §  3.73(b); 
Amendments;  Petitions  and  their 
Transmittal  Letters;  and  Deposit 
Accoimt  Order  Forms. 

OMB  Number:  0651-0032. 

Title:  Initial  Patent  Application. 

Form  Number:  PTO/SB/01-07/ 
13PCT/17-19/29/101-110. 

Type  of  Review:  Regular  submission 
(approved  through  October  of  2002). 

Affected  Public:  Individuals  or 
Households,  Business  or  Other  For- 
Profit  Institutions,  Not-for-Profit 
Institutions  and  Federal  Government. 


Estimated  Number  of  Respondents: 
319,350. 

Estimated  Time  Per  Response:  9.35 
hours. 

Estimated  Total  Annual  Burden 
Hours:  2,984,360  hours. 

Needs  and  Uses:  The  piupose  of  this 
information  collection  is  to  permit  the 
Office  to  determine  whether  an 
application  meets  the  criteria  set  forth 
in  the  patent  statute  and  regulations. 
The  standard  Fee  Transmittal  form.  New 
Utility  Patent  Application  Transmittal 
form.  New  Design  Patent  Application 
Transmittal  form.  New  Plant  Patent 
Application  Transmittal  form. 
Declaration,  and  Plant  Patent 
Application  Declaration  will  assist 
applicants  in  complying  with  the 
requirements  of  the  patent  statute  and 
regulations,  and  will  further  assist  the 
Office  in  the  processing  and 
examination  of  the  application. 

Comments  are  invited  on:  (1)  Whether 
the  collection  of  information  is 
necessary  for  proper  performance  of  the 
functions  of  the  agency;  (2)  the  accuracy 
of  the  agency's  estimate  of  the  burden; 
(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
to  respondents. 

Interested  persons  are  requested  to 
send  comments  regarding  these 
information  collections,  including 
suggestions  for  reducing  this  buirden,  to 
Robert  J.  Spar,  Director,  Office  of  Patent 
Legal  Administration,  United  States 
Patent  and  Trademark  Office, 
Washington,  DC  20231,  or  to  the  Office 
of  Information  and  Regulatory  Affairs  of 
OMB,  New  Executive  Office  Building, 
725  17th  Street,  NW.,  Room  10235, 
Washington,  DC  20503,  Attention:  Desk 
Officer  for  the  United  States  Patent  and 
Trademark  Office. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  control  number. 

List  of  Subjects  in  37  CFR  Part  1 

Administrative  practice  and 
procediue.  Courts,  Freedom  of 
Information,  Inventions  and  patents. 
Reporting  and  record  keeping 
requirements.  Small  Businesses. 

For  the  reasons  set  forth  in  the 
preamble,  37  CFR  Part  1  is  amended  as 
follows: 
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PART  1— RULES  OF  PRACTICE  IN 
PATENT  CASES 

1.  The  authority  citation  for  37  CFR 
Part  1  continues  to  read  as  follows: 

Authority:  35  U.S.C.  2(b)(2). 

2.  Section  1.8  is  amended  by  revising 
paragraph  (a)(2)(i)(F)  to  read  as  follows: 

§  1 .8    Certificate  of  mailing  or 
transmission. 

(a)*  *  * 

(2)*   *  * 

(i)*  *  * 

(F)  The  filing  of  a  copy  of  the 
intematioucd  application  and  the  basic 
national  fee  necessary  to  enter  the 
national  stage,  as  specified  in  §  1.495(b). 
***** 

3.  Section  1.14  is  amended  by  revising 
paragraph  (d)(4)  to  read  as  follows: 

§  1 .14    Patent  applications  preserved  in 
confidence. 

***** 

(d)*  *  * 

(4)  A  registered  attorney  or  agent 
named  in  the  papers  accompanying  the 
application  papers  filed  under  §  1.53  or 
the  national  stage  documents  filed 
under  §  1.495,  if  an  executed  oath  or 
declaration  piu-suant  to  §  1.63  or  §  1.497 
has  not  been  filed. 
***** 

4.  Section  1.25  is  amended  by  revising 
paragraph  (b)  to  read  as  follows: 

§  1 .25    Deposit  accounts. 

*        *        *        *        * 

(b)  Filing,  issue,  appeal,  international- 
type  search  report,  international 
application  processing,  petition,  and 
post-issuance  fees  may  be  charged 
against  these  accoimts  if  sufficient  funds 
are  on  deposit  to  cover  such  fees.  A 
general  authorization  to  charge  all  fees, 
or  only  certain  fees,  set  forth  in  §§  1.16 
to  1.18  to  a  deposit  account  containing 
sufficient  funds  may  be  filed  in  an 
individual  application,  either  for  the 
entire  pendency  of  the  application  or 
with  a  particular  paper  filed.  An 
authorization  to  charge  fees  under  §  1.16 
in  an  international  application  entering 
the  national  stage  under  35  U.S.C.  371 
will  be  treated  as  an  authorization  to 
charge  fees  imder  §  1.492.  An 
authorization  to  charge  fees  set  forth  in 
§  1.18  to  a  deposit  account  is  subject  to 
the  provisions  of  §  1.311(b).  An 
authorization  to  charge  to  a  deposit 
account  the  fee  for  a  request  for 
reexamination  piu^uant  to  §  1.510  or 
§  1.913  and  any  other  fees  required  in  a 
reexamination  proceeding  in  a  patent 
may  also  be  filed  with  the  request  for 
reexamination.  An  authorization  to 
charge  a  fee  to  a  deposit  account  will 
not  be  considered  pa)nment  of  the  fee  on 


the  date  the  authorization  to  charge  the 
fee  is  effective  as  to  the  particular  fee  to 
be  charged  unless  sufficient  funds  are 
present  in  the  account  to  cover  the  fee. 

5.  Section  1.41  is  amended  by  revising 
paragraph  (a)(4)  to  read  as  follows: 

§  1 .41    Applicant  for  patent 

(a)*  *  * 

(4)  The  inventorship  of  an 
international  application  entering  the 
national  stage  under  35  U.S.C.  371  is 
that  inventorship  set  forth  in  the 
international  application,  which 
includes  any  change  effected  under  PCT 
Rule  92bis.  See  §  1 .497(d)  and  (f)  for 
filing  an  oath  or  declaration  naming  an 
inventive  entity  different  from  the 
inventive  entity  named  in  the 
international  application,  or  if  a  change 
to  the  inventive  entity  has  been  effected 
under  PCT  Rule  92bis  subsequent  to  the 
execution  of  any  declaration  filed  under 
PCT  Rule  4.17(iv)  (§  1.48(f)(1)  does  not 
apply  to  an  international  application 
entering  the  national  stage  under  35 
U.S.C.  371). 
***** 

6.  Section  1.48  is  amended  by  revising 
paragraph  (f)(1)  to  read  as  follows: 

§  1 .48    Correction  of  inventorship  in  a 
patent  application,  other  than  a  reissue 
application,  pursuant  to  35  U.S.C.  116. 

***** 

(f)(1)  Nonprovisional  application — 
filing  executed  oath/declaration  corrects 
inventorship.  If  the  correct  inventor  or 
inventors  are  not  named  on  filing  a 
nonprovisional  application  under 
§  1.53(b)  without  an  executed  oath  or 
declaration  under  §  1.63  by  any  of  the 
inventors,  the  first  submission  of  an 
executed  oath  or  declaration  under 
§  1.63  by  any  of  the  inventors  diu*ing  the 
pendency  of  the  application  will  act  to 
correct  the  earlier  identification  of 
inventorship.  See  §§  1.41(a)(4)  and 
1.497(d)  and  (f)  for  submission  of  an 
executed  oath  or  declaration  to  enter  the 
national  stage  imder  35  U.S.C.  371 
naming  an  inventive  entity  different 
bom  the  inventive  entity  set  forth  in  the 
international  stage. 
***** 

7.  Section  1.103  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§  1 .1 03    Suspension  of  action  by  the  Office. 

***** 

(d)*  *  * 

(1)  The  application  is  an  original 
utility  or  plant  application  filed  under 
§  1.53(b)  or  resulting  fit)m  entry  of  an 
international  application  into  the 
national  stage  after  compliance  with 
§  1.495; 


8.  Section  1.417  is  revised  to  read  as 
follows: 

§  1 .41 7    Submission  of  translation  of 
international  publication. 

The  submission  of  the  international 
publication  or  an  English  language 
translation  of  an  international 
application  pursuant  to  35  U.S.C. 
154(d)(4)  must  clearly  identify  the 
international  application  to  which  it 
pertains  (§  1.5(a))  and.  unless  it  is  being 
submitted  pursuant  to  §  1.495,  be  clearly 
identified  as  a  submission  pursuant  to 
35  U.S.C.  154(d)(4).  Otherwise,  the 
submission  will  be  treated  as  a  filing 
under  35  U.S.C.  111(a).  Such 
submissions  should  be  marked  "Box 
PCT." 

9.  Section  1.480  is  amended  by 
removing  paragraph  (c)  and 
redesignating  paragraph  (d)  as    « 
paragraph  (c). 

10.  Section  1.491  is  revised  to  read  as 
follows: 

§1.491.    National  stage  commencement 
and  entry. 

(a)  Subject  to  35  U.S.C.  371(f).  the 
national  stage  shall  commence  with  the 
expiration  of  the  applicable  time  limit 
under  PCT  Article  22  (1)  or  (2),  or  under 
PCT  Article  39(1  )(a). 

(b)  An  international  application  enters 
the  national  stage  when  the  applicant 
has  filed  the  documents  and  fees 
required  by  35  U.S.C.  371(c)  within  the 
period  set  in  §  1.495. 

11.  Section  1.492  is  amended  by 
revising  paragraphs  (e)  and  (f)  to  read  as 
follows: 

§1.492    National  stage  fees. 


(e)  Surcharge  for  filing  the  oath  or 
declaration  later  than  thirty  months 
from  the  priority  date  pursuant  to 

§  1.495(c): 

By  a  small  entity  (§  1.27(a))  $65.00 

By  other  than  a  small  entity  130.00 

(f)  For  filing  an  English  translation  of 
an  international  application  or  of  any 
annexes  to  an  international  preliminary 
examination  report  later  than  thirty 
months  after  the  priority  date  (§  1.495(c) 
and(e)) ...$130.00. 

*        *        *        *  .      * 

12.  Section  1.494  is  removed  and 
reserved. 

f  1 .494    [ftemovad  and  Reserved] 

13.  Section  1.495  is  amended  by 
revising  the  section  heading  and  by 
revising  paragraphs  (a)  through  (e)  and 
(h)  to  read  as  follows: 
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§  1 .495    Entering  the  national  stage  in  the 
United  States  of  America. 

(a)  The  applicant  in  an  international 
application  must  fulfill  the 
Tequirements  of  35  U.S.C.  371  within 
the  time  periods  set  forth  in  paragraphs 
(b)  and  (c)  of  this  section  in  order  to 
prevent  the  abandonment  of  the 
international  application  as  to  the 
United  States  of  America.  The  thirty- 
month  time  period  set  forth  in 
paragraphs  (b),  (c),  (d),  (e)  and  (h)  of  this 
section  may  not  be  extended. 
International  applications  for  which 
those  requirements  are  timely  fulfilled 
will  enter  the  national  stage  and  obtain 
an  examination  as  to  the  patentability  of 
the  invention  in  the  United  States  of 
America. 

(b)  To  avoid  abandonment  of  the 
application,  the  applicant  shall  furnish 
to  the  United  States  Patent  and 
Trademark  Office  not  later  than  the 
expiration  of  thirty  months  from  the 
priority  date: 

(1)  A  copy  of  the  international 
application,  imless  it  has  been 
previously  communicated  by  the 
International  Bureau  or  unless  it  was 
originally  filed  in  the  United  States 
Patent  and  Trademark  Office;  and 

(2)  The  basic  national  fee  (see 
§  1.492(a)). 

(c)  If  applicant  complies  with 
paragraph  (b)  of  this  section  before 
expiration  of  thirty  months  fitim  the 
priority  date  but  omits  either  a 
translation  of  the  international 
application,  as  filed,  into  the  English 
language,  if  it  was  originally  filed  in 
another  language  (35  U.S.C.  371(c)(2)), 
or  the  oath  or  declaration  of  the  inventor 
(35  U.S.C.  371(c)(4)  and  §1.497).  if  a 
declaration  of  inventorship  in 
compliance  with  §  1.497  has  not  been 
previously  submitted  in  the 
international  application  under  PCT 
Rule  4. 1 7(iv)  within  the  time  limits 
provided  for  in  PCT  Rule  26ter.l, 
applicant  will  be  so  notified  and  given 

a  period  of  time  within  which  to  file  the 
translation  and/or  oath  or  declaration  in 
order  to  prevent  abandonment  of  the 
application.  The  payment  of  the 
processing  fee  set  forth  in  §  1.492(f)  is 
required  for  acceptance  of  an  English 
translation  later  than  the  expiration  of 
thirty  months  after  the  priority  date.  The 
payment  of  the  surcharge  set  forth  in 
§  1.492(e)  is  required  for  acceptance  of 
the  oath  or  declaration  of  the  inventor 
later  than  the  expiration  of  thirty 
months  after  the  priority  date.  A 
"Sequence  Listing"  need  not  be 
translated  if  the  "Sequence  Listing" 
complies  with  PCT  Rule  12.1(d)  and  the 
description  complies  with  PCT  Rule 
5.2(b). 


(d)  A  copy  of  any  amendments  to  the 
claims  made  under  PCT  Article  19,  and 
a  translation  of  those  amendments  into 
English,  if  they  were  made  in  another 
language,  must  be  furnished  not  later 
than  the  expiration  of  thirty  months 
from  the  priority  date.  Amendments 
imder  PCT  Article  19  which  are  not 
received  by  the  expiration  of  thirty 
months  from  the  priority  date  will  be 
considered  to  be  canceled. 

(e)  A  translation  into  English  of  any 
annexes  to  an  international  preliminary 
examination  report  (if  applicable),  if  the 
annexes  were  made  in  another  language, 
must  be  furnished  not  later  than  the 
expiration  of  thirty  months  from  the 
priority  date.  Translations  of  the 
annexes  which  are  not  received  by  the 
expiration  of  thirty  months  from  the 
priority  date  may  be  submitted  within 
any  period  set  pursuant  to  paragraph  (c) 
of  this  section  accompanied  by  the 
processing  fee  set  forth  in  §  1.492(f). 
Annexes  for  which  translations  are  not 
timely  received  will  be  considered 
canceled. 

*  '      *        *        *        * 

(h)  An  international  application 
becomes  abandoned  as  to  the  United 
States  thirty  months  from  the  priority 
date  if  the  requirements  of  paragraph  (b) 
of  this  section  have  not  been  complied 
with  within  thirty  months  from  the 
priority  date.  If  the  requirements  of 
paragraph  (b)  of  this  section  are 
complied  with  within  thirty  months 
from  the  priority  date  but  either  of  any 
required  translation  of  the  international 
application  as  filed  or  the  oath  or 
declaration  are  not  timely  filed,  an 
international  application  will  become 
abandoned  as  to  the  United  States  upon 
expiration  of  the  time  period  set 
pursuant  to  paragraph  (c)  of  this  section. 

14.  Section  1.497  is  amended  by 
revising  the  introductory  text  of 
paragraph  (a)  and  paragraphs  (c),  (d)  and 
(f)  to  read  as  follows: 

§  1.497    Oath  or  declaration  under  35 
U.S.C.  371(cX4). 

(a)  When  an  applicant  of  an 
international  application  desires  to 
enter  the  national  stage  under  35  U.S.C. 
371  pinsuant  to  §  1.495,  and  a 
declaration  in  compliance  with  this 
section  has  not  been  previously 
submitted  in  the  international 
application  imder  PCT  Rule  4.17(iv) 
within  the  time  limits  provided  for  in 
PCT  Rule  26ter.l,  he  or  she  must  file  an 
oath  or  declaration  that: 
***** 

(c)  Subject  to  paragraph  (f)  of  this 
section,  if  the  oath  or  declaration  meets 
the  requirements  of  paragraphs  (a)  and 


(b)  of  this  section,  the  oath  or 
declaration  will  be  accepted  as 
complying  with  35  U.S.C.  371(c)(4)  and 
§  1 .495(c).  However,  if  the  oath  or 
declaration  does  not  also  meet  the 
requirements  of  §  1 .63 ,  a  supplemental 
oath  or  declaration  in  compliance  with 
§  1.63  or  an  application  date  sheet  will 
be  required  in  accordance  with  §  1.67. 

(d)  If  the  oath  or  declaration  filed 
pursuant  to  35  U.S.C.  371(c)(4)  and  this 
section  names  an  inventive  entity 
different  from  the  inventive  entity  set 
forth  in  the  international  application,  or 
if  a  change  to  the  inventive  entity  has 
been  effected  imder  PCT  Rule  92bis 
subsequent  to  the  execution  of  any  oath 
or  declaration  which  was  filed  in  the 
application  under  PCT  Rule  4.17(iv)  or 
this  section  and  the  inventive  entity 
thus  changed  is  different  from  the 
inventive  entity  identified  in  any  such 
oath  or  declaration,  applicant  must 
submit: 

(1)  A  statement  from  each  person 
being  added  as  an  inventor  and  from 
each  person  being  deleted  as  an 
inventor  that  any  error  in  inventorship 
in  the  international  application 
occurred  without  deceptive  intention  on 
his  or  her  part; 

(2)  The  processing  fee  set  forth  in 
§1.17{i); 

(3)  If  an  assignment  has  been  executed 
by  any  of  the  original  named  inventors, 
the  written  consent  of  the  assignee  (see 
§  3.73(b)  of  this  chapter);  and 

(4)  Any  new  oath  or  declaration 
required  by  paragraph  (f)  of  this  section. 

*  '     *        *        *        * 

(f)  A  new  oath  or  declaration  in 
accordance  with  this  section  must  be 
filed  to  satisfy  35  U.S.C.  371(c)(4)  if  the 
declaration  was  filed  under  PCT  Rule 
4.17(iv),  and: 

(1)  There  was  a  dumge  in  the 
international  filing  date  piusuant  to  PCT 
Rule  20.2  after  the  declaration  was 
executed;  or 

(2)  A  change  in  the  inventive  entity 
was  effected  imder  PCT  Rule  92bis  after 
the  declaration  was  executed  and  no 
declaration  which  sets  forth  and  is 
executed  by  the  inventive  entity  as  so 
changed  has  been  filed  in  the 
application. 

*  *        *        *        * 

Dated:  December  27.  2001. 
James  E.  Rogan, 

Under  Secretary  of  Commerce  for  Intellectual 
Pmperty  and  Director  of  the  United  States 
Patent  and  Trademark  Office. 
[FR  Doc.  02-157  Filed  1-3-02;  8:45  am) 
BHJJNG  CODE  3S10-16-P 
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DEPARTMENT  OF  AGRICULTURE 
Agricuttural  Marketing  Service 

7  CFR  Chapters  I,  IX,  X,  and  XI 
[Doc.  #  L&RRS-01-01] 

Regulatory  Flexibility  Act:  Plan  for 
Periodic  Review  of  Regulations 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Schedule  for  review  of  agency 

regulations. 

summary:  The  Agricultural  Marketing 
Service  (AMS)  is  publishing  this  plan 
for  the  review  of  its  regulations  under 
the  Regulatory  Flexibility  Act  (RFA). 
AMS  has  included  in  this  plan  all 
regulations  that  warrant  periodic  review 
irrespective  of  whether  specific 
regulations  meet  the  threshold 
requirement  for  mandatory  review 
established  by  the  RFA.  The  identified 
rules  will  be  reviewed  as  indicated 
during  the  next  ten  years. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  M.  Sarcone,  Director, 
Legislative  and  Regulatory  Review  Staff, 
AMS,  USDA.  P.O.  Box  96456,  Room 
3510-South,  Washington,  D.C.  20090- 
6456;  telephone:  (202)  720-3203;  fax: 
(202)  690-3767. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sec.  610  of  the  RFA  (5  U.S.C.  610) 
requires  agencies  to  review  all 
regulations  on  a  periodic  basis  that  have 
or  will  have  a  significant  economic 

AGRICULTURAL  MARKETING  SERVICE 


impact  on  a  substantial  number  of  small 
entities.  Because  many  AMS  regulations 
impact  small  entities,  AMS  decided,  as 
a  matter  of  policy,  to  review  certain 
regulations  which  although  they  may 
not  meet  the  threshold  requirement 
under  Sec.  610  of  the  RFA  (5  U.S.C.  610) 
merit  review. 

This  document  updates  the  original 
plan  which  was  published  on  February 
18, 1999  (64  FR  8014).  Since  then,  two 
reviews  have  been  completed  and 
summaries  of  the  results  published  in 
the  Federal  Register— (1)  California 
Olives,  (7  CFR  part  932),  March  27.  2D01 
(66  FR  16593):  and  (2)  Federal  Seed  Act 
Regulations,  (7  CFR  part  201).  March  22. 
2001  (66  FR  16015).  Copies  of  these  two 
completed  reviews  can  be  obtained  from 
the  Legislative  and  Regulatory  Review 
Staff  at  the  telephone  number  provided 
in  the  FOR  FURTHER  INFORMATION 
CONTACT  section  of  this  document.  In 
addition,  two  other  reviews  have  been 
completed  with  summaries  of  the 
results  to  be  published  in  the  Federal 
Register  in  the  near  future — (1) 
Watermelon  Research  and  Promotion 
Program  (7  CFR  part  1210);  and  (2)  Irish 
Potatoes  Grown  in  Certain  Designated 
Counties  in  ID.  and  Malhein  County.  OR 
(7  CFR  part  945). 

In  the  1999  review  plan.  AMS  stated 
that  reviews  for  the  Dairy  Promotion 
Program,  Potato  Research  and 
Promotion.  Egg  Research  and 
Promotion,  and  Pork  Promotion! 
Research  and  Consumer  Information 
regulations  would  be  conducted  in 
calendar  year  2001;  however,  it  was 
determined  that  completion  of  such 
reviews  was  not  feasible  by  the 
established  dates,  therefore,  review  of 
the  regulations  has  been  delayed  until 
year  2002.  In  addition,  a  request  for 
comments  was  published  in  the  Federal 
Register  on  June  13.  2001,  (66  FR  31850) 
for  Almonds  Grown  in  California  (7  CFR 
part  981).  However,  completion  of  this 


review  also  has  been  delayed  until  year 
2002. 

AMS  also  stated  that  it  would 
announce  regulations  to  be  reviewed  in 
the  semi-annual  regulatory  agenda 
which  is  published  in  the  Federal 
Register;  however,  after  further 
consideration,  the  agency  has  decided 
that  it  would  announce  the  reviews  in 
the  Federal  Register  separate  from  the 
semi-annual  regulatory  agenda.  AMS 
plans  now  to  publish  in  the  year  the 
regulations  are  scheduled  for  review  a 
Federal  Register  document  announcing 
the  review.  At  that  time,  a  contact 
person  will  be  identified  to  whom 
comments  may  be  submitted  concerning 
the  review. 

The  purpose  of  each  review  will  be  to 
determine  whether  the  rules  should  be 
continued  without  change,  or  should  be 
amended  or  rescinded  (consistent  with 
the  objectives  of  applicable  statutes)  to 
minimize  impacts  on  small  businesses. 
In  reviewing  its  rules  the  AMS  will 
consider  the  following  factors: 

(1)  The  continued  need  for  the  rule; 

.(2)  The  nature  of  complaints  or 
comments  from  the  public  concerning 
'  the  rule; 

(3)  The  complexity  of  the  rule; 

(4)  The  extent  to  which  the  rule 
overlaps,  duplicates,  or  conflicts  with 
other  Federal  rules  and.  to  the  extent 
feasible,  with  state  and  local 
regulations;  and 

(5)  The  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
affected  by  the  rule. 

The  attached  document  announces 
the  revised  schedule  for  reviewing  the 
agency's  regulations. 

Dated:  December  27.  2001. 
Kenneth  C.  Clayton, 

Acting  Administrator.  Agricultural  MaHceting 
Service. 


10-Year  Review  Plan  for  Regulations  Identified  for  Section  610  Review 
regulatory  flexibility  act 


CFR  part  &  authority 

AMS  program/regulation 

Year 
implemented 

Year  for 
review 

7  nati  4fi-  7  U  S  C  499a-499t                

Perishable  Agricultural  Commodities  Act,  1930 

Pesticide  Recordkeeping 

*1930 
1993 
2000 
1939 

1958 
1939 

2008 

7  nart  1 1 H-  7  1 1  Q  P    1  'VU— 1 

2003 

7  nort  0(\R'  7  1 1  <^  n    fi<V)1-6522 

National  Organic  Program 

2010 

7  nart  905*  7  U  S  C  601-674  

Oranges,    Grapefmit,    Tangerines,    and    Tangetos 

Grown  in  Rorida. 
Nectarines  Grown  In  Califomia  

2007 

7  nai4-OiA<  7  1  1  C  P     M\i.J\7A 

2003 

7  part  917;  7  U.S.C.  601-674 

Fresh  Pears  and  Peaches  Grown  in  Califomia  .-... 

2003 
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Agricultural  Marketing  Service  io-Year  Review  Plan  for  Regulations  Identified  for  Section  610  Review 

Regulatory  Flexibility  Act— Continued 


CFR  part  &  authority 

AMS  program/regulation 

Year 
implemented 

.    Year  for 
review 

7  part  923;  7  U.S.C.  601-674  

7  part  925;  7  U.S.C.  601-674 

7  Dart  927-  7  U.S.C.  601-874 

Sweet  Cherries  Grown -in  Designated  Counties  in 
Washington. 

Grapes  Grown  in  a  Designated  Area  of  Southeastern 
California. 

Winter  Pears  Grown  in  Oregon  and  Washington  

Cranberries    Grown    in    States   of    Massachusetts, 
Rhode  Island,  etc.. 

Tart  Cherries  Grown  in  Ml,  NY.  PA.  OR,  UT.  WA  & 
Wl. 

Irish  Potatoes  Grown  in  Colorado 

Tomatoes  Grown  in  Florida 

Almonds  Grown  in  California 

Walnuts  Grown  in  California 

Raisins  Produced  from  Grapes  Grown  in  California  ...: 

Dried  Pmnes  Produced  in  California 

Mariteting  Agreement  Regulating  the  Quality  of  Do- 
mestically Produced  Peanuts. 

Federal  Milk  Marketing  Orders 

1957 

1980 

1939 
1962 

1996 

1941 
1955 
1950 
1948 
1949 
1949 
1965 

1999 
1984 
1993 
1996 
1972 
1993 

1997 

1999 
2000 

1991 

1986 

1987 

1976 
1986 

2007 
2006 
2003 

7  part  929;  7  U.S.C.  601-674  i 

7  Part  930;  7  U.S.C.  601-674  : 

2003 
2006 

7  part  948;  7  U.S.C.  601-674  1 

7  part  966;  7  U.S.C.  601-674 

7  part  981;  7  U.S.C.  601-874 

7  part  984;  7  U.S.C.  601-674  

7  part  989;  7  U.S.C.  601-674  

7  part  993;  7  U.S.C.  601-674  

7  part  998;  7  U.S.C.  601-674 

2006 
2002 
2002 
2008 
2004 
2002 
2005 

1 
7  Parts  1000-1 139-  7  U  S  C  601-674 

2009 

7  part  1150;  7  U.S.C.  4501-4514  

7  part  1160;  7  U.S.C.  6401-6417  

7  part  1205;  7  U.S.C.  2101-2118 

7  part  1207;  7  U.S.C.  2611-26Z7  

7  part  1209-  7  U  S.C.  6101-6112 

Dairv  Promotion  Prooram 

2002 

Fluid  Milk  Promotion  Proaram      

2003 

Cotton  Research  and  Promotion 

2002 

Potato  Research  and  Promotion 

2002 

Mushroom  Promotion,  Research  and  Consumer  Infor- 
mation Order. 

Popcorn  Promotion,  Research  and  Consumer  Infor- 
mation. 

Peanut  Promotion,  Research,  and  Information  Order 

Blueberry    Promotion,    Research,    and    Information 
Order. 

Soybean  Promotion,  Research  and  Consumer  Infor- 
mation. 

Port(  Promotion,  Research,  and  Consumer  Informa- 
tion. 

Honey  Research,  Promotton,  and  Consumer  Infonna- 
tion  Order. 

Eqq  Research  and  Promotion   

2004 

7  part  1215;  7  U.S.C.  7481-7491  

7  part  1216:  7  U.S.C.  7401-7425  

7 part  1218;  7  use.  7401-7425  

7  part  1220;  7  U.S.C.  6301-8311  „ 

7  part  1230;  7  U.S.C.  4801-4819 

2007 

2009 
2010 

2003 

2002 

7  part  1240;  7  U.S.C.  4601-4812  

7  part  1250;  7  U.S.C.  2701-2718  

7  Dart  1260- 7  use  2901-2911  

2002 
2002 

Beef  Promotion  and  Research 

2003 

*Regs.  Amended  1997. 


[FR  Doc.  02-241  Filed  1-3-02;  8:45  am] 
BNJJNG  CODE  MlO-Oa-P 

DEPAFmiENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

7  CFR  Part  1464  | 

RIN  0560-AG51 

TotMCCO  Marketing  Quotas,  Acreage 
Allotments  and  Production  Adjustment 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Proposed  rule  with  request  for 

comments. 

StJMMARY:  This  proposed  rale  would 
amend  the  tobacco  marketing  quota 
regulations  by  making  it  a  requirement 
that  burley  tobacco  producers  designate 
the  specific  warehouse,  dealer  or 
receiving  station  at  which  they  will  sell 
their  tobacco  in  order  to  qualify  for 


price  support  and  marketing  cards.  The 
tobacco  marketing  quota  regulations 
currently  require  that  only  flue-cured 
tobacco  producers,  as  a  condition  of 
price-support,  designate  the  warehouses 
at  which  they  will  market  their  tobacco 
and  the  amounts  to  be  marketed  at  each 
designated  location.  These  amendments 
will  provide  warehouse  operators,  the 
Agriculture  Marketing  Service  (AMS) 
and  others  accurate  information  when 
planning  for  a  tobacco  auction 
marketing  year. 

DATES:  Comments  concerning  the 
contents  of  the  proposed  rule  must  be 
submitted  by  January  22,  2002,  to  be 
assiured  of  consideration.  Comments 
concerning  the  information  collection 
must  be  submitted  by  March  5,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  Director,  Tobacco  and  Peanuts 
Division,  FSA,  USDA,  1400 
Independence  Avenue,  SW.,  room 


5750-S,  STOP  0514,  Washington,  DC 
20250^514;  Fax:  (202)  690-2298.  All 
comments  will  be  made  available  for 
public  inspection  in  the  Office  of  the 
Director  during  regular  business  houris. 
FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Wortham,  Agricultural  Program 
Specialist,  Tobacco  and  Peanuts 
Division,  United  States  Department  of 
Agricultiu'e  (USDA),  1400  Independence 
Avenue,  SW.,  STOP  0514,  Washington, 
DC  20250-0514,  telephone  (202)  720- 
2715. 

SUPPLEMENTARY  INFORMATION: 
Executive  Order  12866 

This  rule  is  issued  in  conformance 
with  Executive  Order  12866  and  has 
been  determined  to  be  significant  and 
was  reviewed  by  0MB. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  USDA  is 
not  required  by  5  U.S.C.  553  or  any 
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other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Federal  Assistance  Programs 

The  title  and  number  of  the  Federal 
Assistance  Program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies  are: 
Commodity  Loans  and  Purchases- 
10.0514. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  hqman 
environment.  Therefore,  neither  an 
environmental  asserfSfitient  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Unfunded  Mandates 

The  provisions  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
are  not  applicable  to  this  rule  because 
the  USDA  is  riot  required  by  5  U.S.C. 
553  or  any  other  provision  of  law  to 
publish  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  this  notice 
announces  the  Commodity  Credit 
Corporations's  (CCC)  intention  to 
request  an  extension  of  a  currently 
approved  information  collection.  This 
information  will  be  used  in  support  of 
the  Tobacco  Marketing  Quota  Program. 
Producers  must  agree  to  inform  the 
Farm  Service  Agency  (FSA)  of  the 
locations  at  which  they  will  sell  their 
tobacco  and  the  number  of  pounds  of 
that  tobacco  that  will  be  sold  at  each 
location  using  form  FSA-808, 
"Designation  of  Burley  Tobacco  Sales 
and  Request  for  Marketing  Cards'*  to 
collect  ^e  data. 

Title:  Designation  of  Burley  Tobacco 
Sales  and  Request  for  Marketing  Cards. 

OMB#:  0560-0217. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Expiration  Date:  3/31/02. 

Abstract:  The  information  is  • 
necessary  to  promote,  foster,  and 
maintain  an  orderly  marketing  of  burley 


tobacco  in  a  swiftly  changing  market 
environment.  Historically,  99  percent  of 
all  burley  tobacco  has  been  marketed  at 
auction  warehouses  where  the  tobacco 
has  been  graded  by  AMS  personnel  and 
where  price-support  has  been  offered. 

However,  between  the  2000  marketing 
season  and  the  current,  2001,  marketing 
season,  and  based  on  figures  that  have 
become  recently  available  through  the 
designation  period  for  flue-cured 
tobacco  (the  second  major  cigarette- . 
producing  tobacco),  FSA  predicts  that  as 
much  as  80  percent  of  the  2001  crop  of 
burley  tobacco  will  not  be  sold  at 
auction  warehouses. 

The  figures  compiled  at  the  close  of 
the  flue-ciu-ed  designation  period 
showed  that  79  percent  of  that  tobacco 
would  bypass  the  traditional  auction 
system.  This  change  has  resulted  in  the 
known  closing  of  up  to  25  flue-cured 
tobacco  warehouses  and  in  an  AMS 
reduction-in-force  that  has  cost  the  jobs 
of  more  than  50  tobacco  graders.  It  is 
expected  that  nearly  half  the  existing 
flue-cured  warehouses  may  be  out  of 
business  by  the  end  of  the  2001  market 
season. 

Without  the  collection  of  designation 
information  for  burley  tobacco,  FSA  will 
not  know  where  the  tobacco  will  be  sold 
or  how  many  pounds  will  be  sold 
outside  the  traditional  auction  market 
system.  Warehouse  operators  who,  in 
the  past,  have  handled  almost  all  of  any 
year's  crop,  will  not  have  the 
information  needed  to  keep  their 
businesses  open;  and  AMS  will  not 
know  how  to  schedule  the  grading  of 
burley  tobacco. 

Estimate  of  Respondent  Burden: 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .25  hours  per  response. 

Respondents:  Farm  operators,  farm 
operators'  authorized  agents,  or  any 
producers  who  have  an  interest  in  the 
tobacco  to  be  marketed. 

Estimated  number  of  Respondents: 
150,000. 

Estimated  Number  of  Annual 
Responses  per  Respondent:  1 . 

Estimated  Total  Annual  Burden  on 
Respondents:  1.25  hours.  This  estimate 
includes  60  minutes  travel  time  for 
applicants  to  the  local  USDA  service 
center  office  for  those  respondents  who 
choose  not  to  file  the  information 
electronically. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burden,  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 


ways  to  enhance  the  quality,  utility,  and 
-clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  concerning  the  information 
collection  must  be  sent  to  the  Desk 
Office  for  Agriculture,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503,  and  to  Ann 
Wortham,  Agricultural  Prqgram 
Specialist,  USDA-FSA-TPD-TB,  STOP 
0514,  1400  Independence  Ave.,  SW.. 
Washington.  DC  20250-0514;  E-mail 
Ann  Wortham@wdc.fsa.usda.gov;  QT 
facsimile  (202)  2690-4917.  Copies  of  the 
information  collection  may  be  obtained 
from  Ms.  Wortham  at  the  above  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Background 

Currently,  AMS,  working  with  local 
trade  boards  or  with  tobacco  warehouse 
associations,  schedules  the  days  on 
which  auction  sales  are  to  take  place  at 
designated  auction  markets,  equitably 
distributing  sales  opportunity  among 
the  warehouses  based  on  floor  space  or 
performance  or  both. 

Because  of  the  recent  high  volume  of 
direct  contract  purchases,  the  current 
manner  of  determining  sales  time  no 
longer  appears  to  be  feasible.  It  is 
necessary  to  collect  marketing-intention 
information  on  burley  tobacco  in  the 
same  manner  that  marketing-intention 
information  has  been  collected  on  flue- 
cured  tobacco  since  1974. 

In  order  to  implement  a  successful 
burley  tobacco  designation  program, 
producers  were  allowed  to  designate 
pounds  to  specific  warehouses 
beginning  June  1,  2001,  as 
recommended  by  the  Burley  Tobacco 
Advisory  Committee  (Committee). 

The  39-member  committee  was 
established  by  the  Secretary  in  1990  to 
provide  information  essential  to  the 
orderly  marketing  of  burley  tobacco.  At 
a  meeting  in  June,  2000,  the  Committee 
passed  a  motion  that  would  affect  the 
method  of  determining  the  number  of 
days  on  which  auction  sales  would  be 
allowed  to  take  place  at  each  tobacco 
auction  warehouse.  The  Committee's 
motion,  to  establish  a  Grower 
Designation  Program  for  burley  tobacco 
similar  to  the  long  standing  Flue-cured 
Tobacco  Warehouse  Designation 
Program,  followed  an  announcement  in 
early  2000  by  a  major  cigarette 
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manufacturer  that  it  would  contract 
with  hurley  tobacco  growers  to  buy 
tobacco  directly  from  them  at  central 
buying  points  known  as  receiving 
stations,  essentially  acting  as  a  dealer 
and  bypassing  the  traditional  auction 
market  system. 

The  Flue-cured  Tobacco  Warehouse 
Designation  Program  requires  that  each 
flue-cured  farm  operator  designate  to 
which  warehouse(s)  that  farm's  tobacco 
will  be  presented  for  sale  and  the 
number  of  poimds  of  tobacco  that  will 
be  marketed  at  each  designated  location. 
Such  designations  provide  information 
vital  to  the  equitable  scheduling  among 
warehouses  of  the  day(s)  on  which  each 
location  can  hold  an  auction  sale  and 
the  number  of  pounds  that  can  be  sold 
on  each  of  those  scheduled  days.  This 
information  also  allows  AMS  to 
schedule  personnel  to  grade  such 
tobacco  when  it  is  presented  for  sale. 
Designation  is  a  condition  of  price 
support  eligibility  for  flue-cured  tobacco 
growers. 

For  the  2000  market  year  FSA  had  no 
advance  information  regarding  the 
voliune  of  hurley  tobacco  that 
individual  hurley  growers  had  placed 
linder  private  contract  with  the  buying 
company  because  such  information  was 
contained  in  individual  and  private 
contracts  between  grower  and  company; 
and  thus  did  not  know  how  much 
tobacco  would  bypass  the  traditional 
auction  warehouse  market  system. 

The  buying  company  announced  early 
in  2001  that  it  would  dramatically 
expand  its  direct  purchase  program.  It 
would  contract  to  purchase  both  hurley 
and  flue-c\ired  tobacco  rather  than  just 
hurley;  and  it  would  piutihase  these 
kinds  of  tobacco  from  receiving  stations 
in  Florida,  Georgia,  Kentucky,  North 
-Carolina.  South  Carolina,  Tennessee  and 
Virginia  rather  than  just  Kentucky  and 
Tennessee. 

Seven  other  leaf-buying  companies 
followed  this  annoimcement  with 
announcements  of  their  own:  they,  too, 
would  contract  with  individual  burly 
and  flue-cured  tobacco  growers  to  buy 
iheit  crops  direct.  Currently  there  are 
eight  companies  with  stated  intentions 
of  buying  both  biu-ley  and  flue-cured 
tobacco  at  72  established  receiving 
stations  in  seven  states. 

On  May  7,  2001,  following  the  close 
of  the  flue-cured  initial  designation 
period,  FSA  received  a  report  that 
predicted  a  need  for  a  mtqor  information 
collection  efibrt  regarding  hurley 
tobacco:  seventy-nine  percent  of  the 
2001  flue-cured  tobacco  available  for 
sale  has  been  designated  to  receiving 
stations. 

The  FSA  judges  that  a  comparable 
percentage  of  Imrley  will  be  sold  diuing 


2001  at  receiving  stations.  However, 
with  no  designation  program  in  place 
there  is  no  way  to  collect  the 
information  that  is  vital  to  the  industry, 
to  the  warehouses  where  burley  tobacco 
has  historically  been  marketed,  and  to 
USDA,  in  particular  AMS,  which  is 
immediately  impacted  by  the  lack  of 
such  data.  From  the  historic  1  percent 
of  sales  that  occiured  outside  the 
auction  market  system,  there  is  the 
possibiUty  that  much  of  the  burley 
tobacco  crop  will  go  elsewhere.  This  is 
a  sudden  change  in  only  one  market 
season.  The  FSA  did  not  have  figiues  to 
make  such  a  deduction  until  after  the 
end  of  flue-cured  designation  and  the 
compilations  of  figures  collected  from 
flue-cured  growers  nationwide. 

All  eligible  burley  tobacco  growers 
may  avail  themselves  of  the  auction 
market  system.  However,  only  the 
growers/sellers  and  buyers  involved  in 
non-auction  sale  and  purchase 
transactions  know  the  amount  of 
tobacco  that  will  be  involved  in  these 
private  transactions.  Without  a  bivley 
designation  program  in  place  neither  the 
buying  companies,  AMS,  nor  the 
warehouses  will  have  any  information 
concerning  how  much  tobacco  will  be 
available  for  sale  by  auction,  because 
they  will  not  have  information  about 
what  tobacco  won't  be  available  for  sale 
by  auction. 

USDA  is  concerned  with  the  effects 
that  nonauction  sales  will  have  on  the 
orderly  marketing  of  tobacco  and  that 
large  quantities  of  direct  sales  could  be 
disruptive  to  the  orderly  process  of 
marketing  burley  tobacco.  The  Grower 
Designation  Program  is  necessary  for  the 
2001  orderly  marketing  of  burley 
tobacco.  USDA's  implementation  of  the 
biuley  tobacco  Grower  Designation 
Program  will  track  market  volumes  and 
thereby  enable  the  AMS  to  implement  a 
process  of  remobilizing  its  downsized 
workforce. 

FSA  began  collecting  data  through 
biuley  designations  from  growers 
volimtarily  on  June  1,  2001  in  order  to 
have  data  for  planning  the  warehouse 
system  needs  prior  to  September  1, 
2001.  Although  burley  farmers  may  wait 
until  the  effective  date  of  this  rule  to 
submit  their  information,  they  are 
encoiiraged  to  report  now  to  facilitate 
the  marketing  of  their  crops.  They  may 
make  changes  during  scheduled 
redesignation  periods.  The  comment 
period  has  been  limited  to  15  days  in 
order  that  this  schedule  can  be  met  and 
accordingly  serve  the  emergency  needs 
of  warehouse  operators,  dealers  and 
producers. 

This  proposed  rule  would  amend  the 
tobacco  marketing  quota  regulations  by 
requiring  that  burley  tobacco  producers 


designate  the  specific  warehouse,  dealer 
or  contract  buying  point  at  which  they 
will  market  their  tobacco  in  order  to    . 
qualify  for  price  support  and  the 
issuance  of  a  marketing  card.  Producers 
would  have  the  option  to  make  changes 
during  scheduled  redesignation  periods. 

Burley  and  flue-cured  tobacco  that  is 
produced  for  market  is  sold  on  a 
nationwide  market  and  moves  almost 
wholly  in  interstate  and  foreign 
commerce  from  the  producer  to  the 
ultimate  consumer.  The  Agricultural 
Adjustment  Act  of  1938  as  amended 
(the  Act)  gave  to  the  Secretary  of 
Agriculture  the  responsibility  for  the 
promotion  and  maintenance  of  an 
orderly  flow  of  tobafico  in  commerce. 
The  means  by  which  producers  market 
these  tobaccos  has  changed  more  in  the 
past  12  months  than  in  the  past  50 
years. 

Until  recently,  approximately  97%  of 
both  burley  and  flue-ciued  tobacco  was , 
delivered  to  a  warehouse,  sometimes 
weeks  in  advance  of  a  sale  date.  There 
the  tobacco  was  either  sold  at  auction 
with  payment  of  the  highest  bid  going 
to  the  producer  or  placed  in  storage  as 
USDA  loan  security  with  payment  of  a 
price  support  advance  against  the  loan 
going  to  the  producer. 

There  has  been  a  strong  USDA 
presence  in  the  auction  market  venue. 
Obvious  (and  physically  present)  at  an 
auction  warehouse  on  each  sales  day  are 
the  marketing  recorder  and  the  tobacco 
grader.  Not  so  obvious  are  the 
cooperative  marketing  associations  that 
act  on  behalf  of  their  producer  members 
by  entering  into  annual  loan  agreements 
with  USDA  in  order  to  seciure  the 
money  that  is  used  to  make  price 
support  available  to  producers  through 
auction  warehouses.  The  warehouses 
have,  in  turn,  contracted  with  an 
association  in  order  to  make  price 
support  advances  to  producers  on  behalf 
of  the  association  and  also  to  store  the 
loan  tobacco  on  which  price  support 
advances  have  been  made.  The  checks 
and  balances  inherent  in  the  warehouse 
venue  have  provided  USDA  with  many 
methods  to  audit  the  flow  of  tobacco 
into  commerce.  The  following  are 
examples. 

1.  Marketing  Recorders 

Review  warehouse  records  and 
reports  for  maintenance,  completeness, 
and  accuracy; 

Report  deficiencies  in  warehouse 
reports  and  records; 

Record  on  the  marketing  card  each 
producer  sale  of  tobacco; 

Collect  producer  payments,  penalties, 
liens,  or  levies; 
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2.  Graders 

Inspect  tobacco  presented  for  sale, 
determining  and  then  applying  quality 
standards  and  assigning  a  grade  to  the 
tobacco  to  establish  the  amoimt  of  price 
support  available  for  each  lot; 

Collect  and  submit  of  grade/pounds 
information  for  statistical  purposes  such 
as  using  the  distribution  of  grades  sold 
in  one  market  year  in  order  to  establish 
the  grade  loan  rates  for  the  following 
market  year; 

Work  with  the  warehouse  sale 
supervisor,  providing  information  on 
the  daily  pound  limit-for:sale  for  an 
orderly  scheduling  of  sales  of  producer 
tobacco; 

3.  Associations/Warehouses 

Verify  that  tobacco  for  which  a  price 
support  advance  has  been  made  and 
which  has  been  placed  under  loan  is 
indeed  eligible,  for  price  support; 

Arrange  for  shipment  of  loan  tobacco 
for  processing  (such  as  to  a  stemmery) 
where  it  is  then  containerized  and 
returned  to  storage;  and 

Maintain  inventory  loan  tobacco  imtil 
its  ultimate  sale  to  a  leaf  buying 
company. 

In  other  words,  in  the  traditiodal 
auction  venue,  the  entrance  into  and 
passage  through  commerce  of  tobacco — 
from  the  producer  to  the  ultimate 
consumer — is  carefully  monitored*  with 
the  scheduling  of  sales  the  most 
important  factor  in  guaranteeing  that  the 
tobacco  is  marketed  in  an  orderly 
manner.  Since  1974,  flue-ciu-ed 
producers  have  informed  USDA  by  way 
of  a  designation  program  of  where  they 
would  market  their  tobacco.  This 
designation  information  has  been 
provided  to  associations  so  that  sale 
time  might  be  scheduled  at  auction 
warehouses;  and  to  assure  that  tobacco 
graders  and  market  recorders  are 
available  at  those  times.  Designation 
further  provides  statistical  information 
to  USDA  about  the  total  number  of 
pounds  that  will  be  presented  for  sale  in 
order  to  provide  an  audit  trail  for 
reconciliation  with  the  poimds  that  are 
ultimately  sold.  That  the  designation 
program  was  already  m  place  for  flue- 
cured  tobacco  accoimts  in  large  part  for 
the  orderly  marketing  of  this  kind  of 
tobacco  during  the  recently  ended 
market  year  when,  instead  of  almost  all 
of  the  flue-ciued  crop  going  as  usual  to 
auction  for  sale  or  price  support,  almost 
all  the  tobacco  went  to  a  non-auction 
veniie  with  almost  no  USDA  presence 
(only  a  market  recorder). 

With  the  information  provided  by 
producer  designation,  USDA  knew  how 
much  flue-cured  tobacco  was  scheduled 
to  be  sold  at  auction  and  how  much  was 


scheduled  to  be  sold  at  non-auction. 
And  this  information  has  provided 
USDA  with  methods  of  meeting  the 
requirements  set  out  in  the  Act  of 
monitoring  the  commercial  flow  of 
tobacco  and  assuring  that  no  more  than 
the  established  national  quota  was 
presented  for  sale,  thus  preserving  the 
supply  and  demand  intentions  provided 
for  in  the  Act. 

Until  the  last  12  months,  monitoring 
the  movement  of  burley  tobacco  from 
farm  into  commerce  has  been 
straightforward  because  almost  all  of  it 
was  sold  at  auction.  The  approximately 
3  percent  of  burley  tobacco  that  was 
sold  outside  the  auction  warehouse 
venue  did  not  jeopardize  USDA's 
mandate  to  monitor  and  insure  an 
orderly  marketing  of  this  crop.  Burley 
warehouses  are  predominantly  family 
owned  and  run  operations,  many  for 
generations,  so  there  has  developed  a 
close  and  often  personal  relationship 
between  warehouse  staff  and  the 
producers  who  sell  there,  providing  aft 
accommodating  business-to-customer 
framework  intended  to  assure  that  the 
same  customers  (producers  selling 
tobacco)  return  to  the  same  warehouse 
year  after  year.  Annual  sales  time  at 
burley  auction  warehouses,  which  has 
been  determined  by  using  a  "previous  5 
years"  formula,  has  changed  little  in  the 
past  50  years  because  of  this  method  of 
doing  business.  Just  as  warehouse 
operations  passed  down  from  one 
generation  to  another,  so  too  did  the 
marketing  relationships  of  producers. 

If  a  disruption  in  this  long-standing 
method  of  scheduling  burley  tobacco 
sales  had  occurred  as  it  did  in  the  flue- 
cured  marketing  venue  in  the  early 
1970's,  a  sales  designation  program 
would  have  been  necessary  for  burley 
tobacco  as  well. 

However,  no  such  disruption  in  the 
burley  tobacco  venue  occurred  until 
recently,  and  the  disruption  has  been 
dramatic  enough  to  necessitate  a 
designation  program  to  monitor  the  flow 
of  biuley  tobacco  to  sales  location.  In 
2000  a  traditional  97%  of  burley  was 
sold  in  the  long-established  auction 
warehouse  venue;  in  2001 
approximately  80%  of  burley  tobacco 
will  have  been  sold  at  non-auction 
locations  and  at  present  USDA  has  no 
method  of  knowing  where  or  when  this 
tobacco  will  enter  into  commerce  or  if 
it  will  do  so  in  an  orderly  manner. 

List  of  Subiects  in  7  CFR  Part  1464 

Imports,  Tobacco. 
Accordingly.  7  CFR  part  1464  is 
proposed  to  be  amended  as  follows: 


PARTI  464— TOBACCO 

1.  The  authority  citation  for  part  1464 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  1421.  1423.  1441.  1445. 
1445-1:  1445-2;  15  U.S.C.  714b,^14c:  Pub. 
L.  106-78,  Pub.  L.  106-113,  Slat.  1135  and 
Pub.  L.  106-224. 

2.  Revise  §  1464.2  (b)(2)  introductory 
text.  (b)(2)(ii).  (b)(2)(iii).  (b)(2){iv). 
(b)(2)(v)  and  (b)(2)(vii)  to  read  as 
follows: 

§1464.2    Availability  of  price  support.  ' 

***** 

(b)  *  *  * 

(2)  Special  requirements  for  flue- 
cured  and  burley  tobacco.  Price  support 
will  be  available  only  on  flue-cured  and 
burley  tobacco  that  has  been  designated 
for  sale  at  specific  warehouses  by  the 
producer  under  the  following 
conditions: 
***** 

(ii)  Producer  designation  of 
warehouses.  Producers  will  be  required, 
as  a  condition  of  price  support,  to 
designate  the  warehouses  at  which  they 
will  market  their  tobacco. 

(A)  For  flue-cured  tobacco  such 
designations  may  be  at  any  warehouse 
or  warehouses  in  any  market  within  a 
radius  of  100  miles  from  the  county  seat 
of  the  county  in  which  the  farm  is 
located,  or  if  such  farm  is  physically 
within  two  counties,  then  from  the 
coun^  seat  of  the  county  in  which  the 
county  FSA  office  administering  that 
farm  is  located.  To  the  extent  there  are 
less  than  eight  markets  within  such 
radius,  any  warehouse  or  warehouses  in 
any  of  the  eight  markets  nearest  to  the 
county  seat  may  be  designated.  A 
producer  may  obtain  price  support  only 
in  a  warehouse  that  the  producer  has 
designated,  and  at  each  such  warehouse 
only  with  respect  to  the  quantity  of 
tobacco  designated  for  sale  at  such 
warehouse. 

(B)  For  btuley  tobacco  such 
designations  may  be  at  any  warehouse 
or  warehouses  in  any  burley  market. 

(iii)  When  producer  designations  shall 
be  made.  Producers  must  designate  the 
warehouse(s)  at  which  they  will  market 
their  tobacco  during  a  period  that  shall 
be  announced  beforehand  by  the  local 
county  FSA  office.  Unless  extended  by 
the  Deputy  Administrator,  the  period  for 
making  designations  shall  be  before  May 
31  each  year  for  flue-cured  tobacco  and 
August  31  each  year  for  burley  tobacco. 
Producers  who  lease  quota  or  whose 
farm  is  reconstituted  (the  combining  or 
dividing  of  a  farm  due  to  a  change  in 
operation)  after  such  period  may 
designate  the  warehouse(s)  at  which 
their  tobacco  will  be  marketed 
according  to  procedures  to  be 
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established  by  the  Deputy 
Administrator,  Farm  Programs,  FSA. 
Producers  who  have  designated 
warehouses  that  cease  to  operate  or 
cease  to  have  tobacco  inspection  or 
price  suppfltl  available  may  change 
their  designations  at  any  time  after  such 
occtuxences.  Producers  who  have 
designated  warehouses  whose 
inspection  services  have  been 
temporarily  suspended  for  any  reason 
for  the  equivalent  of  at  least  one  sales 
day  may  change  their  designation  at  any 
time  after  such  occurrences. 
Redesignation  (changes  in  warehouse(s) 
designated  or  in  pounds  designated  to  a 
warehouse)  or  designations  for  farms 
that  have  not  previously  designated 
tobacco  may  be  made  by  producers 
during  the  five  business  days  ending  on 
the  first  Friday  of  each  month  diuing 
the  flue-ciued  or  hurley,  as  applicable, 
tobacco  marketing  season.  Such 
redesignation  or  initial  designation  shall 
be  made  on  any  one  day  of  each 
redesignation  period.  Such 
redesignation  or  initial  designation  shall 
be  effective  on  the  second  Monday 
following  the  Friday  on  which  the 
redesignation  period  ends. 

(iv)  Form  and  content  of  designations. 
For  flue-ciu«d  tobacco  a  designation 
shall  be  made  for  each  warehouse  at 
which  a  producer  desires  to  market 
tobacco  by  executing  a  form  provided  by 
the  county  FSA  office.  The  producer 
will  be  required  to  indicate  on  such 
form  the  name  of  the  warehouse  or 
warehouses  designated  by  the  producer 
and  the  pounds  of  flue-cured  tobacco 
the  producer  desires  to  sell  at  such 
warehouse  as  well  as  any  other 
information  required  to  be  stated  on 
such  form.  For  hurley  tobacco  a 
designation  shall  be  made  for  each 
warehouse,  receiving  station  or  dealer  at 
which  a  producer  desires  to  market 
tobacco  by  executing  a  form  provided  by 
the  coimty  FSA  office.  The  producer 
will  be  required  to  indicate  on  such 
form  the  name  of  the  warehouse(s), 
receiving  station(s)  or  dealers) 
designated  by  the  producer  and  the 
poimds  of  hurley  tobacco  the  producer 
desires  to  sell  at  such  warehouse, 
receiving  station  or  dealer  as  well  as  any 
other  information  required  to  be  stated 
on  such  form. 

(v)  Entering  designation  information. 
For  flue-cured  tobacco,  the  warehouse 
code  number  of  the  warehouse  the 
producer  has  designated  will  be 
indicated  on  the  faim  marketing  card. 
For  hurley  tobacco,  the  warehouse, 
receiving  station,  or  dealer  code  niunber 
of  the  warehouse,  receiving  station  or 
dealer  the  producer  has  designated  will 
be  indicated  on  the  farm  marketing  card. 
If  an  effective  date  is  determined  in 


accordance  with  paragraph  (b)(2)(iii)  of 
this  section,  such  effective  date  will  be 
shown  on  the  farm  marketing  card.  For 
flue-ciued  tobacco,  if  the  producer  has 
not  designated  a  warehouse,  a 
warehouse  code  will  not  be  shown  on 
the  marketing  card.  Changes  in 
designation  by  the  producer  shall  be 
accomplished  by  the  producer  retiuiiing 
the  marketing  card  to  the  county  FSA 
office  and  requesting  the  transfer  of  any 
immarketed  poimds  of  flue-tured  or 
burley  tobacco  shown  on  any  marketing 
card  to  another  eligible  warehouse, 
receiving  station  or  dealer,  if  applicable. 
***** 

(vii)  Availability  of  designation 
information.  Each  coimty  FSA  office 
shall  send  designations  received  to  the 
Flue-Cured  Tobacco  Cooperative 
Stabilization  Corporation,  Raleigh, 
North  Carolina  for  flue-ciwed  tobacco, 
Burley  Tobacco  Growers  Cooperative 
Association,  Lexington,  Kentucky  and 
Burley  Stabilization  Corporation, 
Knoxville,  Tennessee  for  burley  tobacco, 
following  each  designation  period  and 
each  period  for  changing  designations. 
That  association(s)  shall  inform  the 
Flue-Cured  Tobacco  Advisory 
Committee  or  the  Bvirley  Tobacco 
Advisory  Committee,  as  applicable,  of 
the  pounds  designated  to  each 
warehouse  and  the  pounds  of  any 
imdesignated  or  nonauction  tobacco 
that,  for  the  purpose  of  reconmiending 
opening  dates  and  selling  schedules  in 
accordance  with  part  29  of  this  title,  is 
available  for  apportioning  for  sale  at 
each  warehouse.  That  association  also 
shall  furnish  each  warehouse  the  name 
and  address  of  the  producers  who 
designated  the  warehouse,  the  pounds 
each  designated  and  the  pounds  that 
represent  103  percent  of  the  marketing 
quota  of  each  such  producer.  The 
Director,  Tobacco  and  Peanuts  Division, 
shall  furnish  each  receiving  station  the 
name  and  address  of  the  producers  who 
designated  the  receiving  station,  the 
pounds  each  designated  and  the  poimds 
that  represent  103%  of  the  marketing  ' 
quota  of  each  such  producer. 
***** 

3.  Revise  §  1464.7(d)  to  read  as 
follows: 

§1464.7    Eligible  producer 

(a)*  *  * 

(b)*  *   * 

(c)*  *  * 

(d)  In  addition  to  meeting  all  other 
requirements  that  apply  elsewhere, 
including  (but  not  limited  to)  the 
warehouse  designation  provisions  of 
§  1464.2,  must  not  be  ineligible,  in 
accordance  with  part  1400  of  this  title. 


to  receive  price  support  payments,  loans 
and  benefits. 

*  *        *        *        • 

4.  Revise  §  1464.10  (i){l)(il,  (i)(2)  and 
(i)(3)(i]  to  read  as  follows: 

§  1 464.1 0    No-net-cost  tobacco  fund  or 
account 

***** 

(i)*  *  * 

(D*  *  * 

(i)  From  any  dealer,  receiving  station 
official  or  warehouse  operator  who 
acquired  the  tobacco  involved  ft-om  the 
producer;  or 

*  *        *      *  *        * 

(2)  A  dealer,  receiving  station  official 
or  warehouse  operator  may  deduct  the 
amount  of  any  producer  contribution  or 
assessment  from  the  price  paid  to  the 
producer  for  such  tobacco. 

(3)*  *  * 

(i)  From  the  dealer,  receiving  station 
official  or  warehouse  operator  who 
acquired  the  tobacco  involved  from  the 
producer;  or 
***** 

Signed  at  Washington,  DC,  on  December 
21,2001. 
James  R.  Little, 

Executive  Vice-President,  Commodity  Credit 
Corporation. 
IFR  Doc.  02-186  Filed  1-3-02;  8:45  am] 

BHUNG  CODE  3410-05-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  90  NM  66  AD] 

RIN  212&-AA64 

Airworthiness  Directives;  Airbus  Model 
A300  B2,  A300  B4,  A300  B4-600,  and 
A300  B4-600R  Series  Airplanes;  and 
Model  A300  F4-605R  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  document  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  all  Model  A300  B2, 
A300  B4,  A300  B4-60G.  and  A300  B4- 
600R  series  airplanes,  that  would  have 
required  repetitive  inspections  for 
cracking  of  certain  fittings,  corrective 
action  if  necessary,  and,  for  certain 
airplanes,  a  modification;  and  would 
have  provided  for  optional  terminating 
action  for  the  repetitive  inspections. 
This  new  action  revises  the  proposed 


Federal  Register / Vol.  67,  No.  3 /Friday,  January  4,  2002 / Proposed  Rules 


531 


rule  by  including  additional  airplanes  in 
the  applicability.  The  actions  specified 
by  this  new  proposed  AD  are  intended 
to  detect  and  correct  propagation  of 
cracks  on  the  frame  40  aft  fittings  due 
to  local  stress  concentrations  at  the 
upper  flange  runout  of  frame  40,  which 
could  result  in  reduced  structural 
integrity  of  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
January  29,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  99-NM- 
86-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  99-NM-86-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  1  Rond  Point  Maurice 
Bellonte.  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  he- 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 


Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  99-NM-86-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
99-NM-86-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  all  Model 
A300  B2,  A300  B4,  A300  B4-600,  and 
A300  B4-600R  series  airplanes,  was 
published  as  a  supplemental  notice  of 
proposed  rulemaking  (NPRM)  in  the 
Federal  Register  on  August  22,  2001  (66 
FR  44089).  That  supplemental  NPRM 
would  have  required  repetitive 
inspections  for  cracking  of  certain 
fittings,  corrective  action  if  necessary, 
-  and,  for  certain  airplanes,  a 
modification;  and  would  have  provided 
for  optional  terminating  action  for  the 
repetitive  inspections.  That 
supplemental  NPRM  was  prompted  by 
reports  of  cracked  frame  40  aft  fittings 
at  stringer  33  on  the  left  and  right  sides 
of  the  fuselage.  The  cracking  has  been 
attributed  to  local  stress  concentration 
at  the  upper  flange  runout  of  frame  40. 
That  condition,  if  not  corrected,  could 
result  in  reduced  structural  integrity  of 
the  airplane. 


Actions  Since  Issuance  of  Previous 
Proposal 

Due  consideration  has  been  given  to 
the  comments  received  in  response  to 
the  first  supplemental  NPRM. 

Support  for  the  Proposal 

One  commenter,  an  operator, 
generally  supports  the  proposal.  The 
commenter  reports  that  the  proposed 
actions,  including  the  optional 
terminating  action,  have  already  been 
accomplished  on  most  of  its  airplanes. 
The  commenter  also  provides  the  cost  of 
accomplishing  the  work  on  its  fleet. 

Request  to  Revise  Applicability 

One  commenter,  the  manufacturer, 
requests  that  the  applicability  of  the  first 
supplemental  NPRM  be  revised  to 
include  all  Airbus  Model  A300  F4-605R 
airplanes.  This  commenter  had  earlier 
requested,  in  response  to  the  original 
NPRM,  that  Model  A300  F4-622R 
airplanes  be  removed  from  the 
applicability  of  the  original  NPRM. 
However,  the  commenter  notes  that 
Model  A300  F4-605R  airplanes  were 
also  removed  from  the  applicability, 
although  they  are  subject  to  the  unsafe 
condition  and  should  be  included. 

The  FAA  concurs,  for  the  reasons 
identified  by  the  commenter.  Model 
A300  F4-605R  airplanes  had  been 
inadvertently  omitted  from  the 
applicability.  The  applicability  section 
of  this  second  supplemental  NPRM  has 
been  revised  accordingly. 

Conclusion 

Since  this  change  expands  the  scope 
of  the  originally  proposed  rule,  the  FAA 
has  determined  that  it  is  necessary  to 
reopen  the  comment  period  to  provide 
additional  opportunity  for  public 
comment. 

Cost  Impact 

The  FAA  estimates  that  70  airplanes 
of  U.S.  registry  would  be  affected  by  this 
second  supplemental  NPRM. 

For  aftected  airplanes,  it  would  take 
approximately  92  work  hours  per 
airplane  to  accomplish  the  proposed 
modification,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts 
would  cost  as  much  as  $874  per 
airplane.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  modification  is 
estimated  to  be  as  much  as  $6,394  per 
airplane. 

It  would  take  approximately  10  work 
hours  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  inspection  on  U.S.  operators  is 
estimated  to  be  $42,000,  or  $600  per 
airplane,  per  inspection  cycle. 
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The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  planning  time,  ' 
time  required  to  gain  access  and  close 
up,  or  time  necessitated  by  other 
administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
woidd  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regiUatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 


promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Airbus  Industrie:  Docket  99-NM-86-AD. 

Table  1.— Service  Information 


Applicability:  All  Model  A300  B2,  A300 
B4,  A300  B4-600,  and  A300  B4-600R  series 
airplanes;  and  Model  A300  F4-605R 
airplanes;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiHcation,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  propagation  of  cracks 
on  the  frame  40  aft  fittings  due  to  local  stress 
concentrations  at  the  upper  flange  runout  of 
frame  40,  which  could  result  in  reduced 
structural  integrity  of  the  airplane, 
accomplish  the  following: 

Modification 

(a)  For  airplanes  on  which  Airbus 
Modification  10430  has  not  been  done  before 
the  effective  date  of  this  AD:  Concurrently 
with  the  inspection  required  by  paragraph  (b) 
of  this  AD,  modify  the  profile  of  frame  40  aft 
fittings  per  the  service  information  specified 
in  Table  1,  as  follows: 


1 
■  For  model— 

Do  the  actions  in  accordance  with  ei- 
ther— 

Of  AiitMiS 

Service 

Bulletin— 

Dated- 

(1)  A300  B2  and  A300  B4  series  airplanes  

(i)  Revision  01  or 

A300-53-0296 

Sept.  30, 1998. 

(ii)  Revision  02  

A300-53-029e 

May  12, 1999. 

(2)  A300  B4-600  and  A300  B4-600R  series  airplanes  and 
Model  A300  F4-605R  airplanes. 

(i)  Revision  01  or 

(ii)  Revision  03  

A300-53-6048 
A300-53-6048 

Sept.  30.  1998. 
Feb.  21,2000. 

Note  2:  For  Model  A300  B4-600  and  A300 
B4-600R  series  airplanes  and  Model  A300 
F4-605R  airplanes:  Actions  performed  in 
accordance  with  Airbus  Service  Bulletin 
A300-53-6048,  dated  January  16, 1996;  or 
Revision  02,  dated  May  12, 1999,  are 


acceptable  for  compliance  with  the 
applicable  requirements  of  this  AD. 

Note  3:  Airbus  Service  Bulletin  A300-53- 
6048  refers  to  Airbus  Service  Bulletin  A300- 
53-6063  as  an  additional  source  of  service 


information  for  accomplishment  of  certain 
repairs. 

Inspection 

(b)  For  all  airplanes,  inspect  the  airplane 
per  Table  2,  as  follows: 


Table  2.— Inspection  Requirements 

* 

Requirements 

Description 

(1)  Area  to  insoect 

The  frame  40  AFT  fitting. 

(2)  Tvoe  of  inspection 

Nondestructive  test  (NOT). 
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TABLE  2.— Inspection  Requirements— Continued 

Requirements 

Description 

(3)  Compliance  time  

As  specified  by  paragraph  (c)  of  this  AD. 

(4)  Discrepancies  to  detect  

Cracking. 

IK\  San/icp  information           

Inspect  in  accordance  with  the  applk»bte  servk^e  bulletin  listed  in 

Table  1  of  this  AD. 

(fi\  Pnllnw-nn  artinns  if  vou  find  no  crackino  

Repeat  the  inspectkjn  thereafter  at  the  applicable  interval  specified  by 

Table  3  of  this  AD. 

(7)  Corrective  actions  if  you  find  cracking 

Do  the  specified  actions  by  paragraph  (d)  of  this  AD. 

The  modification  specified  by  paragraph  (e)  of  this  AD  terminates  the 

requirements  of  this  AD. 

Note  4:  An  NDT  per  Part  6  53-15-30 
procedure  C  of  the  NDT  manual  is  also 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (b)  of  this  AD. 


(c)  Perform  the  inspection  required  by 
paragraph  (b)  of  this  AD  per  the  schedule  in 
Table  3  of  this  AD.  For  airplanes  on  which 
this  inspection  has  been  accomplished  before 
the  effective  date  of  this  AD,  the  initial 


compliance  time  may  be  extended  by  the 
repetitive  interval  following  the  date  the 
inspection  was  accomplished.  Table  3 
follows: 


Table  3.— Compliance  Times  for  Inspection 


For  model— 


(1)  A300  B4-600  and  A300  B4- 
600R  series  airplanes  and 
Model  A300  F4-605R  airplanes, 
past-Modification  10430. 


(2)  A300  B4-600  and  A300  B4- 
600R  series  airplanes  and 
Model  A300  F4-605R  airplanes, 
pre-Modification  10430. 


If  the  total  flight  cycles  accumu- 
lated on  the  airplane  as  of  the  ef- 
fective date  of  this  AD  is — 


(i)  Fewer  than  6,200 


(ii)  At  least  6,200  and  fewer  than 
9,700. 


(iii)  At  least  9,700 


(i)  Fewer  than  19,600 


Then  inspect— 


(3)  A300  B2  series  airplanes 


(ii)  At  least  19,600  and  fewer  than 
23,100  9,700. 


(iii)  At  least  23,100 


(i)  Fewer  than  12,000 


(ii)  At  least  12,000  and  fewer  than 
17,000. 


Before  the  airplane  accumulates 
7,700  total  flight  cycles  or 
17,710  total  flight  hours,  which- 
ever occurs  first. 

Within  1 ,500  flight  cycles  or  3,450 
flight  hours  after  the  effective 
date  of  this  AD,  whichever  oc- 
curs first. 

Within  750  flight  cycles  or  1,725 
flight  hours  after  the  effective 
date  of  this  AD,  whichever  oc- 
curs flrst. 

Before  the  airplane  accumulates 
21,100  total  flight  cycles  or 
48,530  total  flight  hours,  which- 
ever occurs  first. 

Within  1,500  flight  cydes  or  3,450 
flight  hours  after  the  effective 
date  of  this  AD,  whichever  oc- 
curs first. 

Within  750  flight  cycles  or  1,725 
flight  hours  after  the  effective 
date  of  this  AD,  whicfiever  oc- 
curs first. 

Before  the  airplane  accumulates 
14,000  total  flight  cycles  or 
15,120  total  flight  hours,  which- 
ever occurs  first. 

Within  2,000  flight  cycles  or  2,160 
flight  hours  after  the  effective 
date  of  this  AD,  whicfiever  oc- 
curs first. 


And  repeat  the  inspection  at  least 
every— 


7,500  flight  cycles  or  17,250  flight 
hours,  whichever  occurs  first. 


7,500  flight  cycles  or  17,250  flight 
hours,  whichever  occurs  first. 


7,500  flight  cycles  or  17,250  flight 
hours,  whichever  occurs  first. 


7,500  flight  cycles  or  17,250  flight 
hours,  whkrfiever  occurs  first. 


7,500  flight  cycles  or  17,250  flight 
hours,  whkjhever  occurs  first. 


7,500  flight  cycles  or  17,250  flight 
hours,  whichever  occurs  first. 


5.500  flight  cycles  or  5.940  flight 
hours,  whichever  occurs  first. 


5.500  flight  cycles  or  5.940  flight 
hours,  whk:hever  occurs  first. 
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Table  3.— Compliance  Times  for  Inspection— Continued 


For  model— 


If  the  total  flight  cycles  accumu- 
lated on  the  airplane  as  of  ttie  ef- 
fective date  of  this  AO  is— 


Then  inspect— 


And  repeat  the  inspection  at  least 
every — 


(4)  A300  B4-100  series  airplanes 


(5)  A300  B4-200  series  airplanes 


(Hi)  At  least  17,000 


(i)  Fewer  than  9,500 


(ii)  At  least  9,500  and  fewer  than 
14.500. 


(iii)  At  least  14,500 


(i)  Fewer  than  8,500 


(ii)  At  least  8,500  and  fewer  than 
13,500. 


(iii)  At  least  13,500 


Within  1,000  flight  cycles  or  1,080 
flight  hours  after  the  effective 
date  of  this  AD,  whichever  oc- 
curs first. 

Before  the  airplane  accumulates 
11,500  total  flight  cycles  or 
15,295  total  flight  hours,  which- 
ever occurs  first. 

Within  2,000  flight  cycles  or  2,660 
flight  hours  after  the  effective 
date  of  this  AD,  whichever  oc- 
curs first. 

Within  1,000  flight  cycles  or  1,330 
flight  hours  after  the  effective 
date  of  this  AD,  whichever  oc- 
curs first. 

Before  the  airplane  accumulates 
10,500  total  flight  cycles  or 
21,840  total  flight  hours,  which- 
ever occurs  first. 

Within  2,000  flight  cycles  or  4,160 
flight  hours  after  the  effective 
date  of  this  AD,  whichever  oc- 
curs first. 

Within  1,000  flight  cycles  or  2,080 
flight  hours  after  the  effective 
date  of  this  AD,  whichever  oc- 
curs first. 


5,500  flight  cycles  or  5,940  flight 
hours,  whichever  occurs  first. 


4,500  flight  cycles  or  5,985  flight 
hours,  whichever  occurs  first. 


4,500  flight  cycles  or  5,985  flight 
hours,  whichever  occurs  first. 


4,500  flight  cycles  or  5,985  flight 
hours,  whichever  occurs  first. 


4,000  flight  cycles  or  8,320  flight 
houi^,  whichever  occurs  first. 


4,000  flight  cycles  or  8,320  flight 
hours,  whichever  occurs  first. 


4,000  flight  cycles  or  8,320  flight 
hours,  whichever  occurs  first. 


Note  S:  An  NDT  inspection  is  also  required 
by  AD  98-25-07,  amendment  39-10933.  to 
be  repetitively  perfonned  on  Model  A300 
B4-600  and  A300  B4-600R  series  airplanes 
and  Model  A300  F4-605R  airplanes  on 
which  Airbus  Modification  10453  has  not 
been  installed.  For  those  airplanes,  if  the 
inspection  is  done  within  the  applicable 
compliance  time  specified  by  paragraph  (c)  of 
this  AD,  the  threshold  for  the  initial 
inspection  of  paragraph  (b)  of  this  AD  may 
be  extended  by  1,500  flight  cycles. 

Corrective  Actions  i 

(d)  If  any  cracking  is  found  during  any 
inspection  required  by  paragraph  (b)  of  this 
AD:  Except  as  required  by  paragraph  (f)  of 
this  AD.  prior  to  further  flight  perform  all 
applicable  corrective  actions  in  accordance 
with  the  applicable  service  bulletin 
identified  in  Table  1  of  this  AD. 

Terminating  Action  | 

(e)  Accomplishment  of  the  applicable 
modification  in  accordance  with  the 
applicable  service  bulletin  specified  by 
paragraph  (e)(1)  or  (e)(2)  of  this  AD 
terminates  the  requirements  of  this  AD. 

(1)  For  Model  A300  B4-600  and  A300  B4- 
600R  series  airplanes:  In  accordance  with 
Airbus  Service  Bulletin  A300-57-6053, 
Revision  1,  dated  October  31. 1995;  or 
Revision  02.  dated  June  2. 1999. 

(2)  For  Model  A300  B2  and  A300  B4  series 
airplanes:  In  accordance  with  Airbus  Service 
Bulletin  A30O-53-O297,  Revision  2.  dated 
October  31, 1995. 


Exception  to  Service  Bulletin  Instructioas 

(f)  During  any  inspection  required  by  this 
AD,  if  the  service  bulletin  specifies  to  contact 
the  manufacturer  for  an  appropriate  action: 
Prior  to  further  flight,  repair  in  accordance 
with  a  method  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate.  FAA;  or  the  Direction 
Generale  de  1 'Aviation  Civile  (DGAC)  (or  its 
delegated  agent). 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Memager. 
International  Branch,  ANM-116.  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  6:  Information  concerning  the. 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  fi'om  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  qf  this  AD 
can  be  accomplished. 

Note  7:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  1998-481- 
270(B)  Rl,  dated  July  12,  2000. 


Issued  in  Renton,  Washington,  on 
December  28,  2001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-201  Filed  1-3-02;  8:45  am] 
nUlNG  CODE  4910-13-U 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administralion 
14  CFR  Part  39 
[Docket  No.  200O-NM-4OO-AO] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  MD-90-30  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  MD-QO-SO 
series  airplanes.  This  proposal  would 
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require  inspection  of  the  power  feeder 
cables  on  the  left  and  right  side  of  the 
aft  cargo  compartment  between  certain 
stations  for  minimum  clearance  from 
the  adjacent  structure  and  for  the 
presence  of  a  grommet  in  the  lightening 
hole  through  the  floor  cusp,  and 
corrective  actions,  if  necessary.  This 
action  is  necessary  to  detect  and  correct 
inadequate  clearance  of  the  power 
feeder  cables  on  the  left  and  right  side 
of  the  aft  cargo  compartment,  the  lack  of 
a  grommet  in  the  lightening  hole 
through  the  floor  cusp,  and  improper 
installation  of  the  cabin  sidewall  grill 
during  production.  These  conditions 
could  lead  to'chafing  of  the  power 
feeder  cables,  resulting  in  electrical 
arcing  and  possibly  in  a  fire  in  the  cargo 
compartment  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  imsafe  condition. 
DATES:  Comments  must  be  received  by 
February  19,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
400-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Conunents  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-400-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASC^I  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Mabuni,  Senior  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130L,  FAA,  Los  Angeles 
Aircraft  Certification  Office.  3960 
Paramount  Boulevard,  Lakewood, 
California  90712^137;  telephone  (562) 
627-5341;  fax  (562)  627-5210. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
inrthis  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  bein^ 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-400-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

AvailabUity  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket 
Number  2000-NM-400-AD,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  on  McDonnell  Douglas 
MD-90-30  series  airplanes,  there  is  a 
potential  for  the  power  feeder  cables  of 
the  aft  cargo  compartment  to  contact  the 
lightening  hole  through  the  floor  cusp 
between  certain  stations  on  the  left  and 
right  sides  of  the  airplane.  Analysis 


indicates  that  the  cabin  sidewall  grill 
may  not^have  been  properly  installed 
during  plroduction  and  a  gronunet  may 
not  have  been  installed  in  the  lightening 
hole,  leaving  inadequate  clearance 
between  the  power  feeder  cables  and  the 
lightening  hole  and  forcing  the  cables  to 
ride  hard  against  the  outboard  edge  of 
the  lightening  hole.  These  conditions,  if 
not  corrected,  could  lead  to  chafing  of 
the  power  feeder  cables  of  the  aft  cargo 
compartment,  resulting  in  electrical 
arcing  and  possibly  in  a  fire  in  the  cargo 
compartment  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDoimell  Douglas  Alert  Service 
Bulletin  MD9O-24A025,  Revision  01, 
dated  January  1 1 ,  2000,  which  describes 
procediu^s  for  a  general  visual 
inspection  of  the  power  feeder  cables  of 
the  left  and  right  sides  of  the  aft  cargo 
compartment  between  stations  Y=1344 
and  Y=1364.  The  inspection  is  to  verify 
that  the  minimum  clearance  exists 
between  the  power  feeder  cables  and  the 
adjacent  structure  and  that  a  grommet 
has«been  installed  in  the  lightening  hole 
through  the  floor  cusp.  The  service 
bulletin  also  describes  procedures  for 
the  following  corrective  actions,  if 
necessary: 

•  Installation  of  the  grommet  if  it  is 
missing, 

•  Re-positioning  of  the  power  feeder 
cables  to  achieve  the  minimum 
clearance  from  the  adjacent  structure, 

•  Inspection  of  the  power  feeder 
cables  for  damage, 

•  Repair  of  any  damaged  power 
feeder  cable,  *  Fabrication  of  trim,  and 

•  Modification  of  the  retainer 
assembly  of  the  cabin  sidewall  grill. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  16  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  14 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hoiu' 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
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estimated  to  be  $840,  or  $60  per 
airplane. 

The  cost  impact  figure  discusscfd 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted. 
However,  the  FAA  has  been  advised 
that  manufacturer  warranty  remedies 
are  available  for  labor  costs  associated 
with  accomplishing  the  actions  required 
by  this  proposed  Mi.  Ther^ore,  the 
future  economic  cost  impact  of  this  rule 
on  U.S.  operators  may  be  less  than  the 
cost  impact  figure  indicated  above.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
reqiiired  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact  I 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tihat  this  proposal 
would  not  have  federalism  implications 
xrndeft  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
imder  the  criteria  of  the  Regiilatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rides  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2000-NM-400- 
AD. 

Applicability:  Model  MD-90-30  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD9O-24A025, 
Revision  01,  dated  January  11,  2000; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  inadequate  clearance 
of  the  power  feeder  cables  on  the  left  and 
right  side  of  the  aft  cargo  compartment,  the 
lack  of  a  grommet  in  the  lightening  hole 
through  the  floor  cusp,  and  improper 
installation  of  the  cabin  sidewall  grill,  which 
could  lead  to  chafing  of  the  power  feeder 
cables,  resulting  in  electrical  arcing  and 
possibly  in  a  fire  in  the  cargo  compartment 
of  the  airplane,  accomplish  the  foUowing: 

Inspection 

(a)  Within  one  year  after  the  effective  date 
of  this  AD:  Perform  a  general  visual 
inspection  of  the  power  feeder  cable 
installation  on  the  left  and  right  sides  of  the 
aft  cargo  compartment  between  stations 
Y=1344.000  and  Y=1364.000  for  the 
minimum  clearance  between  the  power 
feeder  cables  and  the  adjacent  structure  and 
for  grommet  installation,  in  accordance-with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD90-24A025,  Revision  01,  dated  January 
11,  2000.  ff  the  inspection  reveals  that 
adequate  clearance  exists  and  a  grommet  is 
installed,  no  further  action  is  required. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
lig^t,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 


Note  3:  Inspections  and  repairs 
accomplished  prior  to  the  effective  date  of 
this  AD  in  accordance  with  McDoimell 
Douglas  Service  Bulletin  MD9O-24-025, 
dated  July  31, 1996,  are  considered 
acceptable  for  compliance  with  the 
applicable  actions  specified  in  this 
amendment. 

Corrective  Action,  If  Necessary 

(b)  Subsequent  to  the  inspection  required 
by  paragraph  (a)  of  this  AD  and  prior  to 
further  flight,  perform  the  actions  described 
in  paragraph  (b)(1),  (b)(2),  (b)(3),  or  (b)(4)  of 
this  AD  as  applicable,  in  accordance  with 
McDonnell  Douglas  Alert  Service  Bulletin 
MD9O-24A025,  Revision  01,  dated  January 
11,  2000. 

(1)  If  minimum  clearance  exists  and  if  a 
grommet  is  not  installed:  Install  a  grommet. 

(2)  If  minimum  clearance  does  not  exist 
and  if  a  grommet  is  installed:  Conduct  a 
general  visual  inspection  of  the  power  feeder 
cables  for  damage,  repair  any  damaged  cable, 
and  re-position  the  cables  inboard  to  achieve 
minimum  clearance. 

(3)  If  minimum  clearance  does  not  exist 
and  if  a  grommet  is  not  installed:  Conduct  a' 
general  visual  inspection  of  the  power  feeder 
cables  for  damage,  repair  any  damaged  cable, 
install  a  grortunet,  and  re-position  cables 
inboard  to  achieve  minimum  clearance. 

(4)  If  minimum  clearance  does  not  exist  but 
cannot  be  accomplished  or  a  hard  riding 
condition  exists:  Conduct  a  general  visual 
inspection  of  the  power  feeder  cables  for 
damage;  repair  any  damaged  cable;  fabricate 
trim;  install  a  grommet,  if  necessary;  position 
power  feeder  cables  to  achieve  the  minimum 
clearance;  and  modify  the  retainer  assembly 
of  the  cabin  sidewall  grill. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACX). 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AO 
can  be  accomplished. 

Issued  in  Ronton,  Washington,  on 
December  28, 2001. 

Vi  L.  Upski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-202  Filed  1-3-02;  8:45  am] 
BIUING  CODE  4»1»-13-U 
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DEPARTMENT  OF  TRANSPpRTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  2000-NM-19S-AD] 
RIN  2120-AA64 

Airworthiness  Directhres;  McDonnell 
Douglas  MD-80-30  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  MD-90-30 
series  airplanes.  This  proposal  would 
require  replacement  of  the  existing 
strake  feed-thru  and  internal  electrical 
connectors  with  new,  moisture  resistant 
connectors.  This  action  is  necessary  to 
prevent  moisture  from  entering  the 
strake  feed-thru  and  internal  electrical 
connectors,  which  could  lead  to 
electrical  arcing  and  a  consequent  fire  in 
the  electrical  and  electronic  (E/E) 
compartment  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
February  19.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
195-AD,  1601  land  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-npnncomment@faa.gov.  Comments 
sent  via  fex  or  the  Internet  must  contain 
"Docket  No.  2000-NM-195-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conmients  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in.Microsoft  Word  97  for 
Windows  or  ASCII  text 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division.  3855  Lakewood 
Boulevard.  Long  Beach.  California 
90846.  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  informatign  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 


the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Mabimi,  Senior  Aerospace 
Engineer,  Systems  and  Equipment 
Branch,  ANM-130L,  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960     . 
Paramount  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5341;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  foUowing 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-195-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket 
Number  2000-NM-195-AD,  1601  Lind 


Avenue,  SW.,  Renton,  Washington 
98055-4056. 

Discussion 

The  FAA  has  received  two  reports 
indicating  that  on  McDonnell  Douglas 
Model  MD-90-30  series  airplanes,  a 
strake  internal  electrical  connector  had 
arced  to  its  corresponding  feed-thru 
connector,  damaging  the  pins  and  base 
metal  in  both  connectors.  Investigation 
revealed  that  moisture  had  entered  the 
feed-thru  and  internal  electrical 
connectors,  which  caused  the  arcing. 
This  condition,  if  not  corrected,  could 
result  in  electrical  arcing  and  a 
consequent  fire  in  the  electrical  and 
electronic  (E/E)  compartment  of  the 
airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD90-30A017.  Revision  02, 
dated  September  26,  2000,  which 
describes  procedures  for  replacing  the 
existing  feed-thru  and  internal  electrical 
connectors  with  new,  moisture  resistant 
connectors.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  99  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  i5 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  14  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  are  available  at  no  charge 
ft-om  the  manufacturer.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$21,000,  or  $840  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted. 
However,  the  FAA  has  been  advised 
that  manu&cturer  warranty  remedies 
are  available  for  labor  costs  associated 
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with  accomplishing  the  actions  required 
by  this  proposed  AD.  Therefore,  the 
future  economic  cost  impact  of  this  rule 
on  U.S.  operators  may  be  less  than  the 
cost  impact  figure  indicated  above.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
AOOnESSES.  j 

List  of  Subjects  in  14  CFR  ^art  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Ammdment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39-AIRWORTHINE8S 

omEcnvES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

f  39.13    [Amondad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


McDonnell  Douglas:  Docket  200O-NM-195- 

AD. 
Applicability:  Model  MD-90-30  series 
airplanes,  certificated  in  any  category;  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-30A017,  Revision  02,  dated 
September  26,  2000. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  moisture  from  entering  the 
strake  feed-thru  and  internal  electrical 
connectors,  which  could  lead  to  electrical 
arcing  and  a  consequent  fire  in  the  electrical 
and  electronic  (E/E)  compartment  of  the 
airplane,  accomplish  the  following: 

Replacement 

(a)  Within  one  year  after  the  effective  date 
of  this  AD:  Replace  the  existing  strake  feed- 
thru  and  internal  wire  connectors  with  new 
connectors,  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MD90- 
30A017,  Revision  02,  dated  September  26, 
2000. 

Note  2:  Replacements  accomplished  prior 
to  the  effective  date  of  this  AD  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD90-30A017,  Revision  01,  dated 
April  3,  2000,  or  original  issue,  dated  August 
12. 1998,  are  considered  acceptable  for 
compliance  with  the  applicable  action 
specified  in  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Repton,  Washington,  on 
December  28,  ^001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-203  Filed  1-3-02;  8:45  am] 
BILLING  COOE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-244-AD] 

RIN  2120-^AA64 

Airworthiness  Directives;  IMcDonneii 
Douglas  Model  717  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  doamient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  717  " 
series  airplanes.  This  proposal  would 
require  repetitive  inspections  for 
cracking  of  the  spoiler  hold-down 
actuator  supports  located  on  the  left  and 
right  wing  rear  spars;  adjustment  of  the 
spoiler  hold-down  actuators;  and 
replacement  of  cracked  spoiler  hold- 
down  actuator  supports  with  new 
supports.  The  proposal  would  also 
require  replacement  of  all  spoiler  hold- 
down  actuator  supports,  which 
terminates  the  repetitive  inspections. 
This  action  is  necessary  to  detect  and 
correct  as  well  as  to  prevent  cracks  in 
the  spoiler  hold-down  actuator 
supports,  which  could  lead  to  reduced 
spoiler  hold-down  capability,  resulting 
in  loss  of  the  back-up  protection  of  the 
spoiler  float  hold-down  and 
unavailability  of  monitoring  for  an 
imcommanded  spoiler  movement.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
February  19,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
244-AD,  1601  Lind  Avenue,  SW., 
Ronton,  Washington  98055-^056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fox  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
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anm-nprmcommen1®faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-244-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service  ' 
Management,  Dept.  C1-L5A  p800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington  or  at 
the  FAA,  Lps  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Maureen  Moreland,  Aerospace 
EngineSlvAirframe  Branch,  ANM-120L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Parahiount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5238;  fax  (562) 
627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rides  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
.  stmmiarizing  each  FAA-public  contact 


concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conmients  to 
Docket  Number  2001-NM-244-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket 
Number  2001-NM-244-AD,  1601  Lind 
Avenue,  SW.,  Ronton,  Washington 
98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  four  occurrences  of 
cracks  in  the  spoiler  hold-down  actuator 
supports  had  been  observed  by  an 
operator  of  McDonnell  Douglas  Model 
717  series  airplanes.  The  cracks,  which 
occurred  on  airplanes  which  had 
accumulated  approximately  2,800  total 
flight  hours,  were  caused  by  high  fatigue 
loads  due  to  excessive  deflection  of  the 
supports.  If  not  detected  and  corrected 
or  prevented,  cracks  in  the  spoiler  hold- 
down  actuator  supports  could  lead  to 
reduced  spoiler  hold-down  capability, 
resulting  in  loss  of  the  back-up 
protection  of  the  spoiler  float  hold- 
down  and  imavailability  of  monitoring 
for  an  uncommanded  spoiler  movement. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  717- 
57A0002,  Revision  02,  dated  October  2, 
2001,  which  describes  procedures  for 
repetitive  visual  inspections  of  the 
spoiler  hold-down  actuator  supports 
located  on  the  left  and  right  wing  rear 
spars  for  cracks  and  adjustment  of  the 
spoiler  hold-down  actuators.  The 
service  bulletin  recommends  that 
spoiler  hold-down  actuator  supports, 
which  are  found  to  be  cracked,  be 
replaced  with  new  supports  within  500 
flight  hours  of  the  inspection. 

The  FAA  has  also  reviewed  and 
approved  Boeing  Service  Bulletin  717- 
57-0004,  Revision  01,  dated  October  2, 
2001.  which  describes  procedures  for 
replacement  of  the  spoiler  hold-down 
actuator  supports,  idler  links,  hinge  pin, 
and  attaching  parts  with  new  parts  and 
for  adjustment  of  the  spoiler  hold-down 
actuators.  Accomplishment  of  the 
actions  specified  in  the  service  bulletins 


is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bidletins 
described  previously. 

Operators  should  note  that,  while  it  is 
not  the  FAA's  normal  policy  to  allow 
flight  with  known  cracks,  the  proposed 
rule  would  permit  further  flight  with  a 
cracked  spoiler  hold-down  actuator 
support,  provided  that  the  spoiler  hold- 
down  actuators  are  adjusted  prior  to 
further  flight  and  that  the  cracked 
spoiler  hold-down  actuator  support  is 
replaced  within  500  flight  hovus  after 
the  inspection  duriiig  which  a  crack  was 
detected. 

Cost  Impact 

There  are  approximately  52  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  36 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  12  work 
hours  per  airplane  to  accomplish  the 
proposed  detailed  visual  inspection  and 
adjustment  of  the  spoiler  hold-down 
actuator  supports  for  cracks  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  inspection  on  U.S. 
operators  is  estimated  to  be  $25,920,  or 
$720  per  airplane,  per  inspection  cycle. 

It  would  take  approximately  18  to  43 
work  hours  per  airplane  to  accomplish 
the  proposed  replacement  of  the  spoiler 
hold-down  actuator  supports  and 
associated  parts  at  an  average  labor  rate 
of  $60  per  work  hour.  The  manufacturer 
has  committed  previously  to  its 
customers  that  it  would  bear  the  cost  of 
replacement  parts.  As  a  result,  the  cost 
of  those  parts  is  not  attributable  to  this 
proposed  AD.  Based  on  these  figures, 
the  cost  impact  of  the  proposed 
replacement  on  U.S.  operators  is 
estimated  to  be  between  $38,880  and 
$92,880,  or  between  $1,080  and  $2,580 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted. 
,  However,  the  FAA  has  been  advised 
that  manufacturer  warranty  remedies 
are  available  for  labor  costs  associated 
with  accomplishing  the  actions  required 
by  this  proposed  AD.  Therefore,  the 
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futtire  economic  cost  impact  of  this  rule 
on  U.S.  operators  may  be  less  than  the 
cost  impact  figure  indicated  above.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  [3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
FlexibiUty  Act.  A  copy  of  the  draft 
regiilatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWOFTTHINESS 
DIRECTIVES  I 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

S  39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  ^OOl-NM-244- 
AD. 


Applicability:  Model  717  series  airplanes, 
manufacturer's  fuselage  numbers  5002 
through  5064  inclusive,  and  5066  through 
5073  inclusive,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  mpdified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  as  well  as  to  prevent 
cracks  in  the  spoiler  hold-down  actuator 
supports,  which  could  lead  to  reduced 
spoiler  hold-down  capability,  resulting  in 
loss  of  the  back-up  protection  of  the  spoiler 
float  hold-down  and  unavailability  of 
monitoring  for  an  uncommanded  spoiler 
movement,  accomplish  the  following:- 

Inspections 

(a)  Prior  to  the  accumulation  of  1,500  total 
flight  hours,  or  within  500  flight  hours  after 
the  effective  date  of  this  AD,  whichever 
occurs  later:  Perform  a  detailed  visual 
inspection  of  the  spoiler  hold-down  actuator 
supports  on  the  lefi  and  right  wing  rear  spar 
for  cracks,  in  accordance  with  Boeing  Alert 
Service  Bulletin  717-57A0002.  Revision  02, 
dated  October  2,  2001. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Note  3:  Inspections  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  Boeing  Alert  Service  Bulletin  717- 
57A0002,  Revision  01,  dated  February  28, 
2001.  are  considered  acceptable  for 
compliance  with  the  applicable  action 
specified  in  this  amendment. 
.  (1)  If  no  crack  is  detected:  Prior  to  further 
flight,  adjust  the  spoiler  hold-down  actuators 
in  accordance  with  the  service  bulletin. 
Repeat  the  detailed  visual  inspection  at 
intervals  not  to  exceed  500  flight  hours  until 
the  accomplishment  of  the  requirements  of 
paragraph  (b)  of  this  AD. 

(2)  If  any  crack  is  detected:  Prior  to  further 
flight,  adjust  the  spoiler  hold-down  actuators 
in  accordance  with  the  service  bulletin. 
Within  500  flight  hours  afier  accomplishment 
of  the  inspection,  replace  the  cracked  spoiler 
hold-down  actuator  supports(s)  and      , 
associated  idler  link(s),  hinge  pins,  and 


attaching  parts  with  new  parts  and  adjust  the 
spoiler  hold-down  actuators,  in  accordance 
with  Boeing  Service  Bulletin  717-57-0004. 
Revision  01,  dated  October  2,  2001. 
Replacement  of  a  cracked  spoiler  hold-down 
actuator  support  as  required  herein 
constitutes  terminating  action  for  that 
actuator  support  for  the  requirements  of  this 
AD. 

Terminating  Action 

(b)  Within  15  months  after  the  effective 
date  of  this  AD:  Replace  spoiler  hold-down 
actuator  supports,  idler  links,  hinge  pin,  and 
attaching  parts  with  new  parts  and  adjust  the 
spoiler  hold-down  actuators,  in  accordance 
with  Boeing  Service  Bulletin  717-57-0004, 
Revision  01,  dated  October  2,  2001.  Any 
spoiler  hold-down  actuator  supports,  idler 
links,  hinge  pin,  or  attaching  parts  which 
have  previously  been  replaced  in  accordance 
with  paragraph  (a)(2)  of  this  AD  do  not  need 
to  be  replaced.  Replacement  of  all  spoiler 
hold-down  actuators  in  accordance  with 
Boeing  Service  Bulletin  717-57-0004, 
Revision  01,  dated  October  2,  2001, 
constitutes  terminating  action  for  the 
requirements  of  this  AD. 

Note  4:  Replacement  of  a  spoiler  hold- 
down  actuator  support  accomplished  prior  to 
the  effective  date  of  this  AD  in  accordance 
with  Boeing  Service  Bulletin  717-57-0004, 
dated  May  30,  2001,  is  considered  acceptable 
for  compliance  with  the  applicable  action 
specified  in  this  amendment. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  28,  2001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane 
Directorate, Aircraft  Certification  Service. 
(FR  Doc.  02-204  Filed  1-3-02;  8:45  am) 
BNJJNG  CODE  W10-13-P 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-333-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  777  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  777  series 
"  airplanes.  This  proposal  would  require 
inspection  of  certain  aft  axle  pivot  pins 
of  die  main  landing  gear  (MLG)  for  heat 
damage  and  either  reworking  of 
damaged  pins  or  replacement  of 
damaged  pins  with  new  pins.  This 
action  is  necessary  to  prevent  breakage 
of  the  aft  axle  pivot  pin  of  the  MLG. 
which  could  overload  the  center  axle, 
causing  the  tires  to  blow  out  upon 
landing,  and  could  disengage  the  aft 
axle  so  that  it  jams  the  gear  in  the  wheel 
well,  preventing  proper  extension  of  the 
MLG.  This  action  is  intended  to  address 
the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
February  19,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  Number  2000- 
NM-333-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washingt6n  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcominent@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-333-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle.  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 


FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Wood.  Aerospace  Engineer,  Airframe 
Branch.  ANM-120S.  FAA,  Seattle 
Aircraft  Certification  Office.  1601  Lind 
Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425)  227-2772; 
fax  (425)  227-J181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nmnber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  aaid  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  eacISi  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sununarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-333-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket 
Number  200O-NM-333-AD,  1601  Lind 
Avenue,  SW.,  Renton.  Washington 
98055-4056. 


Discussion 

The  FAA  has  received  a  report 
indicating  that  a  ft^ctured  aft  axle  pivot 
pin  had  been  discovered  in  the  main 
landing  gear  (MLG)  of  a  Boeing  Model 
777  series  airplane  used  as  a  flight  test 
airplane  with  488  total  flight  cycles. 
Metalliugical  inspection  of  the  aft  axle 
pivot  pin  revealed  heat  damage  to  the 
base  metal.  Such  heat  damage,  if  not 
corrected,  could  cause  breakage  of  the 
aft  axle  of  the  pivot  pin  of  the  MLG.  A 
broken  aft  axle  pivot  pin  could  migrate 
from  the  joint,  disengaging  the  aft  axle 
and  causing  it  to  jam  the  gear  in  the 
wheel  well,  which  could  prevent  proper 
extension  of  the  MLG.  In  addition,  the 
loss  of  function  of  the  aft  axle  could 
overload  the  center  axle,  causing  the 
tires  to  blow  out  upon  landing. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  special  Attention  Service 
Bulletin  777-32-0029.  dated  May  18, 
2000,  which  describes  procedures  for 
performing  a  visual  inspection  of  the  aft 
axle  pivot  pins  of  the  MLG  to  determine 
their  serial  numbers,  removal  of  certain 
pivot  pins,  inspection  of  the  pivot  pins 
for  heat  damage  using  either  the 
Barkhausen  Noise  Inspection  method 
for  chromium-plated  parts  or  the 
magnetic  particle  inspection  method, 
and  re-installation  of  undamaged  pivot 
pins  or  replacement  of  damaged  pivot 
pins  with  new  pivot  pins. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  263 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
73  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  at  least  $17,520,  or  $240 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
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operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiire  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  r^ulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sufaiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety.  ; 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  lor  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 

S39.13    [Anwndsd] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2000-NM-333-AD. 


Applicability:  Model  777  series  airplanes, 
line  numbers  1  through  263  inclusive; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiHed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragrapli  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  breakage  of  the  aft  axle  pivot 
pin  of  the  main  landing  gear  (MLG),  which 
could  overload  the  center  axle,  causing  the 
tires  to  blow  out  upon  landing,  and  could 
disengage  the  aft  axle  so  that  it  jams  the  gear 
in  the  wheel  well,  preventing  proper 
extension  of  the  MLG,  accomplish  the 
following: 

Inspection 

(a)  Within  18  months  of  the  effective  date 
of  this  AD:  Perform  the  actions  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable,  in  accordance  with  Boeing 
special  Attention  Service  Bulletin  777-32- 
0029,  dated  May  18,  2000. 

(1)  For  airplanes  which  have  line  iiumbers 
1  tlirough  68  inclusive  (designated  as  Group 
1  airplanes  in  the  service  bulletin)  and  on 
which  the  aft  axle  pivot  pin  of  the  main 
landing  gear  (MLG)  has  been  replaced  prior 
to  the  effective  date  of  this  AD:  Inspect  the 
serial  number  of  the  pivot  pin. 

(i)  ff  the  serial  number  of  the  pivot  pin 
does  not  have  the  prefix  of  EGL,  no  further 
action  is  required. 

(ii)  If  the  serial  number  of  the  pivot  pin 
does  have  the  prefix  of  EGL,  prior  to  further 
flight,  perform  the  actions  required  by 
paragraph  (a)(2)  of  this  AD. 

(2)  For  airplanes  which  have  line  numbers 
69  through  263  inclusive  (designated  as 
Group  2  airplanes  in  the  service  bulletin): 
Remove  the  aft  axle  pivot  pin,  remove  the 
lube  insert  from  the  aft  axle  pivot  pin,  and 
inspect  the  aft  axle  pivot  pin  for  heat  damage. 
The  inspection  must  be  done  either  by  the 
Barkhausen  Noise  Inspection  method  for 
cluomiiun-plated  parts  or  by  the  magnetic 
particle  inspection  method,  in  accordance 
with  the  service  bulletin. 

(i)  If  heat  damage  is  found  by  the 
inspection  required  by  paragraph  (a)(2)  of 
this  AD:  Prior  to  further  flight,  re-work  the 
existing  aft  axle  pivot  pin,  re-install  the 
existing  lube  insert,  and  re-install  the  re- 
worked aft  axle  pivot  pin  or  install  a  new  aft 
axle  pivot  pin  in  the  MLG,  in  accordance 
with  the  service  bulletin. 

(ii)  If  no  heat  damage  is  found  by  the 
inspection  required  by  paragraph  (a)(2)  of 
this  AD:  Prior  to  further  flight,  re-install  the 
existing  lube  insert  and  re-iiistall  the  existing 


aft  axle  pivot  pin  or  install  a  new  aft  axle 
pivot  pin  in  the  MLG,  in  accordance  with  the 
service  bulletin. 

Spares 

(b)  After  the  effective  date  of  this  AD,  no 
person  shall  install  an  aft  axle  pivot  pin 
having  a  serial  nimiber  with  the  prefix  "EGL" 
in  the  MLG,  unless  the  pivot  pin  has  been 
inspected  as  required  by  paragraph  (a)  of  this 
AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  2:  Inforination  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  28,  2001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-205  Filed  1-3-02;  8:45  am] 
BILLING  COOC  4»I(>-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NM-198-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Dou^as  Model  MD- 
90-30  series  airplanes.  This  proposal 
would  require  modification  of  the  main 
battery  ground  stud  and  installation  of 
a  iiameplate  which  indicates  torque 
requirements  for  the  ground  stud  nut. 
This  action  is  necessary  to  prevent  the 
groimd  stud  nut  fittm  being 
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inadequately  tightened  or  becoming 
loose,  which  could  result  in Electrical 
arcing  between  the  grotmd  stud  and  the 
adjacent  structure,  leading  to  damage  to 
electrical  or  electronic  equipment  or 
possibly  to  fire  in  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
February  19,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
198-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-198-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  {D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington,  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Mabuni,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5341; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Cominents  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received"  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 


proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-198-AD." 
The  postcard  will  be  date  stamped  and 
retiuned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket 
Number  2000-NM-198-AD,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056. 

Discussion 

The  manufacturer  has  received  a 
report  fiom  an  operator  of  a  McDonnell 
Douglas  Model  DG-9-82  airplane  that  a 
main  battery  ground  stud  and  the 
adjacent  structure  had  been  burnt.  The 
damage  was  attributed  to  a  loose  or 
inadequately  tightened  groimd  stud, 
which  caused  electrical  arcing.  The 
main  battery  stud  on  the  affected  model 
is  similar  to  that  on  MD-90-30  series 
airplanes.  Therefore,  the  MD-90-30 
series  airplanes  may  be  subject  to  the 
same  unsafe  condition  reported  on  the 
DC-9-82  airplane.  The  proposed  rule  is 
necess'ary  to  prevent  the  groimd  stud 
nut  from  being  inadequately  tightened 
or  becoming  loose,  which  could  result 
in  electrical  arcing  between  the  ground 
stud  and  the  adjacent  structure,  leading 
to  damage  to  electrical  or  electronic 
equipment  or  possibly  to  fire  in  the 
airplane. 


Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD90-24A004,  Revision  01, 
dated  January  11,  2000,  which  describes 
procedures  for  modification  of  the  main 
battery  ground  stud  and  installation  of 
a  nameplate  which  specifies  torque 
requirements  for  the  ground  stud  nut. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  18  airplanes 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  14 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it  " 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
would  be  provided  by  the  manufacturer 
at  no  cost.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $840,  or  $60 
per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted. 
However,  for  affected  airplanes  within 
the  period  under  the  warranty 
agreement,  the  FAA  has  been  advised 
that  the  manufacturer  has  committed 
previously  to  its  customers  that  it  will 
bear  the  cost  of  replacement  parts.  The 
FAA  has  also  been  advised  that 
manufacturer  warranty  remedies  are 
available  for  labor  costs  associated  with 
accomplishing  the  actions  required  by 
this  proposed  AD.  Therefore,  the  future 
economic  cost  impact  of  this  AD  may  be 
less  than  the  cost  impact  figure 
indicated  above.  The  cost  impact  figures 
discussed  in  AD  rulemaking  actions 
represent  only  the  time  necessary  to 
perform  the  specific  actions  actually 
required  by  the  AD.  These  figures 
typically  do  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up,  planning  time,  or 
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time  necessitated  by  other 
administrative  actions. 


Regulatory  Impact 

The  regiilations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  3tates,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regiilatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES  I 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

139.13    [AmwMtod]  ' 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McOonnell  Douglas:  Docket  200O^NM-198- 
AD. 
AppHcability:  Model  MI>-9a-30  series 
airplanes,  as  listed  in  McDonnell  Douglas 
Alert  Service  Bulletin  MD90-24A004, 
Revision  01,  dated  January  11.  2000; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 


requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  grpund  stud  nut  fhjm  being 
inadequately  tightened  or  becoming  loose, 
which  could  result  in  electrical  arcing 
between  the  ground  stud  and  the  adjacent 
structure,  leading  to  damage  to  electrical  or 
electronic  equipment  or  possibly  to  fire  in 
the  airplane,  accomplish  the  following: 

Modification 

(a)  Within  6  months  after  the  effective  date 
of  this  AD:  Reverse  the  main  battery  ground 
stud  and  install  a  nameplate  which  indicates 
torque  requirements  for  the  ground  stud  nut, 
in  accordance  with  McDonnell  Douglas  alert 
Service  Bulletin  MD90-24A004,  Revision  01, 
dated  January  11,  2000. 

(b)  After  accomplishing  paragraph  (a)  of 
this  AD  and  prior  to  further  flight:  Inspect  the 
electrical  bonding  of  the  ground  stud,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD90-24A004,  Revision  01, 
dated  January  11,  2000. 

Note  2:  Accomplishment  of  the  reversal  of 
the  ground  stud  installation  and  installation 
of  the  nameplate  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MD90- 
24-004,  dated  February  26, 1996,  is 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenemce  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  28,  2001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-206  Filed  1-3-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Dockat  No.  2001-NM-117-AD] 

RIN  2120-AA64 

Ainworthiness  Directhres;  Boeing 
Modal  747-100,  -100B,  -1008  SUD, 
-200B,  -200C,  -200F,  -300,  -400, 
-400D,  and  -400F  Series  Airplanes; 
and  Model  747SR  Serlea  Airplanea 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

StJMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747-100,  -lOOB, 
-lOOB  SUD,  -200B,  -200C.  -200F,  -300, 
-400,  -400D,  and  -400F  series 
airplanes;  and  Model  747SR  series 
airplanes.  For  certain  airplanes,  this 
proposal  would  require  repetitive 
inspections  of  the  clevis  bushings  on  the 
inboard  and  outboard  sequence 
carriages  of  the  wing  foreflap  for 
bushing  migration,  and  corrective 
action,  if  necessary;  replacement  of 
existing  bushings  with  new  bushings, 
which  would  terminate  the  repetitive 
inspections;  and  replacement  of  the 
bushing  markers  with  new  markers,  if 
necessary,  to  indicate  the  correct 
bushing  orientation.  For  certain  other 
airplanes,  this  proposal  would  require  a 
one-time  inspection  to  determine 
whether  the  bushings  are  in  the  correct 
orientation,  and  follow-on  actions.  This 
action  is  necessary  to  prevent  the  loss  of 
an  inboard  trailing  edge  foreflap  during 
flight,  and  subsequent  damage  to  the 
airplane  in  flight.  This  action  is 
intended  to  address  the  identified 
imsafe  condition. 

DATES:  Comments  must  be  received  by 
February  19,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  2001-NM-117- 
AD,  1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056.  Comments 
may  be  inspected  at  this  location 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
Comments  may  be  submitted  via  fax  to 
(425)  227-1232.  Conunents  may  also  be 
sent  via  the  Internet  using  the  following 
address:  9-anin-npnncomment@faa.gov. 
Comments  sent  via  fax  or  the  Internet 
must  contain  "Docket  No.  2001-NM- 
117-AD"  in  the  subject  line  and  need 
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not  be  submitted  in  triplicate- 
Comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Craycraft,  Aerospace  Engineer,  Airfiame 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2782; 
fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATXNH: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submittmg  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conununications 
received  on  or.  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  foUowilig 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-117-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket 
2001-NM-117-AD.  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  an  operator  of  a  Boeing 
Model  747  series  airplane  Mrith  22,141 
total  flight  hours  and  7,268  total  flight 
cycles  discovered  a  broken  lug  on  the 
inboard  sequence  carriage  clevis  of  the 
wing  foreflap  during  a  routine  check. 
Subsequently,  another  operator,  with  a 
Model  747  series  airplane  that  had 
accumulated  5,790  total  flight  hours  and 
1,965  total  flight  cycles,  found  a  cracked 
lug.  In  both  cases,  the  bushing  at  the 
outboard  lug  had  migrated  out  of  place, 
resulting  in  bending  loads  on  the  lug.  In 
one  event,  a  Model  747  series  airplane 
that  had  acciunulated  114,036  total 
flight  hours  and  20,438  total  flight 
cycles  had  the  wing  foreflap  separate 
fi-om  the  airplane  diuing  flight  as  a 
result  of  migrated  bushings.  The 
detached  foreflap  impacted  the  fuselage, 
creating  a  5.5-foot-by-3-foot  hole  in  the 
main  cabin  during  flight.  No  operational 
problems  had  been  reported  prior  to  the 
discovery  of  the  cracked  or  broken  lugs. 
Continued  operation  of  the  airplane 
without  detecting  and  replacing 
migrated  bushings  could  result  in  loss  of 
an  inboard  trailing  edge  foreflap  during 
flight,  which  could  subsequently  cause 
damage  to  the  airplane  in  flight. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  747-57-2166. 
Revision  5,  dated  May  13, 1993,  which, 
for  certain  airplanes,  describes 
procedures  for  a  general  visual 
inspection  of  the  bushings  of  the  clevis 
on  the  inboard  and  outboard  sequence 
carriages  of  the  inboard  trailing  edge 
foreflap  to  detect  bushing  migration, 
and  corrective  action,  if  necessary; 
repetitive  inspections  of  the  bushings 
until  they  have  been  replaced; 
replacement  of  the  bushings  with  new 
bushings;  and  replacement  of  the 
markers  installed  on  the  airplane,  if 
necessary,  to  ensure  correct  orientation 
of  the  bushings.  For  certain  other 
airplanes,  the  service  bulletin  describes 
procedures  for  a  one-time  general  visual 
inspection  to  determine  whether  the 
bushings  are  in  the  correct  orientation, 
and  follow-on  actions.  If  the  bushings 
are  correctly  oriented,  follow-on  action 


ipvolves  replacement  of  the  existing 
markers  on  the  airplane  vidth  new 
markers,  if  applicable,  to  ensiire  that 
bushings  are  oriented  correctly  in  future 
replacements.  If  the  bushings  are 
incorrectly  oriented,  follow-on  actioi^ 
in  the  service  bulletin  involve 
correction  of  the  orientation  and 
replacement  of  the  existing  markers 
with  new  markers.  Accomplishment  of 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likelv  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  Rule  and 
Service  Bulletin 

Operators  should  note  that  this 
proposed  AD  would  require,  within  5 
years,  the  bushing  replacement 
described  in  Boeing  Service  Bulletin 
747-57-2166,  Revision  5,  as  terminating 
action  for  the  repetitive  inspections. 
(Incorporation  of  the  terminating  action 
is  optional  in  the  service  bulletin.)  The 
FAA  has  determined  that  long-term 
continued  operational  safety  will  be 
better  assured  by  design  changes  to 
remove  the  source  of  the  problem,  rather 
than  by  repetitive  inspections.  Long- 
term  inspections  may  not  providethe 
degree  of  safety  assurance  necessary  for 
the  transport  airplane  fleet.  This, 
coupled  with  a  better  understanding  of 
the  human  factors  associated  with 
numerous  continual  inspections,  has  led 
the  FAA  to  consider  placing  less 
emphasis  on  inspections  and  more 
emphasis  on  design  improvements.  The 
proposed  replacement  requirement  is 
consistent  vrith  these  conditions. 

Operators  also  should  note  that,  for 
airplanes  on  which  the  bushings  have 
been  replaced  prior  to  the  effective  date 
of  this  AD  in  accordance  with  Boeing 
Service  BuUetin  747-57-2166,  Revision 
4,  dated  December  6, 1990,  or  prior 
revisions,  this  proposed  AD  would 
require  accomplishment  of  an 
inspection  to  determine  whether  the 
bushings  are  correctly  oriented,  and 
follow-on  actions.  This  proposed  AD 
would  differ  from  the  service  bulletin  in 
that,  if  any  bushing  is  incorrectly 
oriented,  the  follow-on  actions  would 
involve  accomplishment  of  the 
repetitive  inspections  for  bushing 
migration  and  eventual  replacement  of 
the  bushings  with  new  bushings. 
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Operators  should  also  note  that  the 
niunber  of  airplanes  to  which  this  AD  is 
applicable  is  larger  than  that  published 
in  the  service  bulletin.  Additional  line 
niunbers  of  airplanes  have  been 
included,  as  advised  in  Boeing  Service 
Letter  747-SL-57-77,  dated  November 
18, 1993.  However,  the  FAA  has  further 
learned  that  the  Boeing  747SP  flaps  are 
of  a  different  design  and  are  excluded 
firom  the  proposed  rule. 

Cost  Impact  | 

There  are  approximately  589 
airplanes  of  the  affected  design  in  the  ■ 
worldwide  fleet.  The  FAA  estimates  that 
222  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  7  work  hours 
per  airplane  to  accomplish  the  proposed 
actions,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
costs  would  be  negligible.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $93,240,  or  $420  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 


A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-117-AD. 

Applicability:  Model  747-100,  -lOOB, 
-lOOB  SUD.  -200B,  -200C,  -200F,  -300, 
-400.  -400D,  and  -400F  series  airplanes;  and 
Model  747SR  series  airplanes;  certificated  in 
any  categon';  line  numbers  1  through  1009, 
except  968.999,  1004,  and  1007. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  loss  of  an  inboard  trailing 
edge  foreflap  during  flight,  and  subsequent    , 
damage  to  the  airplane  in  flight,  accomplish 
the  following: 

Inspections  (Bushings  Not  Yet  Replaced) 

(a)  For  airplanes  on  which  the  bushings 
have  not  been  replaced  prior  to  the  effective 
date  of  this  AD  in  accordance  with  Boeing 
Service  Bulletin  747-57-2166,  Revision  4, 
dated  December  6, 1990,  or  prior  revisions: 
Prior  to  the  accumulation  of  5,000  total  flight 
cycles,  or  within  1,200  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  general  visual  inspection  of 
the  bushings  of  the  clevis  on  the  inboard  and 
outboard  sequence  carriages,  flap  tracks  3,  4, 
5,  and  6  of  the  inboard  trailing  edge  foreflap, 
for  bushing  migration,  in  accordance  with 


Boeing  Service  Bulletin  747-57-2166, 
Revision  5,  dated  May  13, 1993. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A. 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

(1)  For  each  nondiscrepant  bushing  (with 
no  migration):  Repeat  the  inspection  of  that 
bushing  at  intervals  not  to  exceed  1,200  flight 
cycles,  until  the  terminating  action  required 
by  paragraph  (c)  of  this  AD  has  been 
accomplished. 

(2)  For  any  discrepant  bushing:  Prior  to 
further  flight,  leplace  the  discrepant  bushing 
with  a  new  bushing  and,  if  applicable, 
replace  the  bushing  marker  with  a  new 
marker,  in  accordance  with  Boeing  Service 
Bulletin  747-57-2166,  Revision  5.  dated  May 
13, 1993.  No  further  action  is  required  by  this 
AD  for  that  bushing  only. 

Note  3:  It  is  not  necessary  to  replace  the 
marker  if  the  marker  installed  on  the  airplane 
shows  the  correct  bushing  orientation  (flange 
reversed,  as  shown  in  NEW 
CONFIGURATION,  Figure  1,  of  Boeing 
Service  Bulletin  747-57-2166,  Revision  5, 
dated  May  13, 1993). 

Inspection  (Bushings  Replaced) 

(b)  For  airplanes  on  which  the  bushings 
have  been  replaced  prior  to  the  effective  date 
of  this  AD  in  accordance  with  Boeing  Service 
Bulletin  747-57-2166,  Revision  4,  dated 
December  6, 1990,  or  previous  revisions: 
Prior  to  the  accumulation  of  5,000  total  flight 
cycles,  ck  within  1,200  flight  cycles  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  perform  a  one^-time  general  visual 
inspection  of  the  bushings  of  the  clevis  on 
the  inboard  and  outboard  sequence  carriages, 
flap  tracks  3,  4,  5,  and  6  of  the  inboard 
trailing  edge  foreflap,  to  determine  whether 
the  bushings  are  oriented  correctly,  in 
accordance  with  Boeing  Service  Bulletin 
747-57-2166,  Revision  5,  dated  May  13, 
1993. 

(1)  For  each  bushing  that  is  oriented 
correctly:  Within  5  years  after  the  effective 
date  of  this  AD,  replace  the  markers  installed 
on  the  airplane  with  new  markers,  as 
applicable,  in  accordance  with  Boeing 
Service  Bulletin  747-57-2166,  Revision  5, 
dated  May  13, 1993. 

Note  4:  It  is  not  necessary  to  replace  the 
marker  if  the  marker  installed  on  the  airplane 
shows  the  correct  bushing  orientation  (flange 
reversed,  as  shown  in  NEW 
CONFIGURATION,  Figure  1,  of  Boeing 
Service  Bulletin  747-57^2166,  Revision  5, 
dated  May  13, 1993). 

(2)  For  any  bushing  that  is  oriented 
incorrectly:  Prior  to  further  flight,  perform  a 
general  visual  inspection  of  the  bushing  for 
bushing  migration,  in  accordance  with 
Boeing  Service  Bulletin  747-57-2166, 
Revision  5,  dated  May  13, 1993. 
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(i)  For  each  nondiscrepant  bushing  (with 
no  migration),  repeat  the  inspection  specified 
by  paragraph  (b)(2)  of  this  AD  at  intervals  not 
to  exceed  1,200  flight  cycles,  until  the 
terminating  action  required  by  paragraph  (c) 
of  this  AD  has  been  accomplished. 

(ii)  For  any  discrepant  bushing:  Prior  to 
further  flight,  replace  the  discrepant  bushing 
with  a  new  bushing  and,  if  applicable, 
replace  the  bushing  marker  with  a  new 
marker,  in  accordance  with  the  service 
bulletin.  No  further  action  is  required  by  this 
paragraph  for  that  bushing  only- 
Note  5:  It  is  not  necessary  to  replace  the 
marker  if  the  marker  installed  on  the  airplane 
shows  the  correct  bushing  orientation  (flange 
reversed,  as  shown  in  NEW 
CONFIGURATION,  Figure  1.  of  Boeing 
Service  Bulletin  747-57-2166.  Revision  5, 
dated  May  13. 1993). 

Terminating  Action 

(c)  Within  5  years  aftpr  the  effective  date 
of  this  AD,  replace  the  existing  bushings  of 
the  clevis  on  the  inboard  and  outboard 
sequence  carriages,  in  flap  tracks  3,  4,  5,  and 
6  of  the  inboard  trailing  edge  foreflap,  in 
accordance  with  Boeing  Service  Bulletin 
747-57-2166,  Revision  5,  dated  May  13. 
1993.  Replacement  of  the  bushings  in 
accordance  with  Boeing  Service  Bulletin 
747-57-2166,  Revision  4,  dated  December  6, 
1990,  or  earlier,  is  acceptable,  provided  the 
bushings  are  inspected  as  required  by 
paragraph  (b)  of  this  AD  and  found  to  be  in 
the  correct  orientation.  Also,  as  applicable, 
before  further  flight,  replace  the  markers 
installed  on  the  airplane  with  new  markers 
in  accordance  with  Boeing  Service  Bulletin 
747-57-2166.  Revision  5.  Replacement  of  all 
bushings,  and  markers  as.applicable, 
terminates  the  requirements  of  this  AD. 

Note  6:  It  is  not  necessary  to  replace  the 
marker  if  the  marker  installed  on  the  airplane 
shows  the  correct  bushing  orientation  (flange 
reversed,  as  shown  in  NEW 
CONFIGURATION,  Figure  1,  of  Boeing 
Service  Bulletin  747-57-2166,  Revision  5, 
dated  May  13, 1993). 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  shall  install  on  any  airplane  a  carriage 
and  toggle  assembly  unless  it  has  been 
modified  in  accordance  with  Boeing  Service 
Bulletin  747-57-2166,  Revision  5,  dated  May 

.  13, 1993. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then' 
send  it  to  the  Manager,  Seattle  ACO. 

Note  7:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 


of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  28,  2001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
(FR  Doc.  02-207  Filed  1-3-02;  8:45  am) 

BILUNG  CODE  49ia-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NM-376-AD] 
RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  757  Series  Airplanes  Equipped 
with  Rolls  Royce  RB211  Engines 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). _^_ 

summary:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Boeing  Model  757  series  airplanes 
equipped  with  Rolls  Royce  RB211 
engines,  that  currently  requires 
modification  of  the  nacelle  strut  and 
wing  structure.  This  action  would  add 
a  one-time  inspection  of  the  middle 
gusset  of  the  inboard  side  load  fitting  for 
proper  alignment,  and  a  one-time 
inspection  of  certain  fastener  holes  in 
the  lower  spar  fitting  of  the  nacelle  strut 
and  wing  structiire  for  cracking,  and 
corrective  actions,  if  necessary.  For 
certain  airplanes,  this  action  would 
require  installation  of  new  fasteners. 
The  actions  specified  by  the  proposed 
AD  are  intended  to  prevent  fatigue 
cracking  in  primary  strut  structure  and 
consequent  reduced  structural  integrity 
of  the  strut.  These  actions  are  intended 
to  address  the  identified  unsafe 
condition. 

DATES:  Comments  must  be  received  by 
February  19,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
376-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 


may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  hiternet  must  contain 
"Docket  No.  2000-NM-376-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707.  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Stremick,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S.  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2776;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format; 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
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submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  20OO-NM-376-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-376-AD,  1601  Lind  Avenue, 
SW.,  Renton.  Washington  98055-4056. 

Discusrion 

On  November  17, 1999,  the  FAA 
issued  AD  9»-24-07,  amendment  39- 
11431  (64  FR  66370,  November  26, 
1999),  applicable  to  certain  Boeing 
Model  757  series  airplanes  equipped 
with  Rolls  Royce  RB211  engines,  to 
require  modification  of  the  nacelle  strut 
and  wing  structure.  That  action  was 
prompted  by  reports  indicating  that  the 
actual  operational  loads  applied  to  the 
nacelle  are  higher  than  the  analytical 
loads  that  were  used  during  the  initial 
design.  Such  an  increase  in  loading  can 
lead  to  fatigue  cracking  in  primary  strut 
structure  prior  to  an  airplane's  reaching 
its  design  service  objective.  The 
requirements  of  that  AD  are  intended  to 
prevent  fatigue  cracking  in  primary  strut 
structure  and  consequent  reduced 
structiual  integrity  of  the  strut. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  99-24-07, 
the  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  757-54-0035, 
Revision  1,  dated  April  15, 1999.  The 
procedures  in  this  service  bulletin  are 
similar  to  those  in  Boeing  Service 
Bulletin  757-54-0035,  dated  July  17, 
1997,  which  was  referenced  as  the 
appropriate  source  of  service 
information  for  the  modification  of  the 
nacelle  strut  and  wing  structure 
required  by  the  existing  AD.  However, 
Revision  1  describes  new  procedures  for 
an  examination  of  the  middle  gusset  of 
the  inboard  side  load  fitting  to 
determine  if  the  angle  between  the 
middle  gusset  and  the  outboard  face  of 
the  lug  is  out  of  alignment.  If  the  angle 
is  out  of  alignment,  the  corrective  action 
involves  machining  the  middle  gusset  to 
the  specified  angle. 

Revision  1  also  describes  procediu«s 
for  removing  and  discarding  the 
midchord  and  aft  bulkhead  fasteners  of 
the  lower  spar  fitting,  and  doing  a  one- 
time eddy  current  inspection  of  those 
fiutener  holes  for  cracking.  If  any 
indication  of  a  crack  is  found,  the 
service  biilletin  specifies  contacting  the 
airplane  manufacturer  for  repair 


instructions.  The  service  bulletin  also 
describes  procedures  to  increase  the 
diameter  of  the  fastener  holes  and 
install  new,  improved  fasteners.  For 
airplanes  modified  per  the  original  issue 
of  the  service  bulletin,  these  new 
procedures  are  described  separately  in 
Part  V  of  Revision  1.  Accomplishment 
of  the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or' 
develop  on  other  products  of  this  same 
tjrpe  design,  the  proposed  AD  would 
supersede  AD  99-24-07  to  continue  to 
require  modification  of  the  nacelle  strut 
and  wing  structure.  This  action  would 
add  a  one-time  inspection  of  the  middle 
gusset  of  the  inboard  side  load  fitting  for 
proper  alignment,  and  corrective  action, 
if  necessary;  and  a  one-time  inspection 
of  the  lower  spar  fitting  of  the  nacelle 
strut  and  wing  structure  for  cracking, 
and  enlargement  of  the  holes  and 
replacement  of  certain  fasteners  with 
new,  improved  fasteners.  The  actions 
would  be  required  to  be  accomplished 
according  to  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Proposed  AD  and 
Service  Bulletin 

Although  the  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repairs,  this  proposed  AD  would  require 
such  repairs  to  be  accomplished  per  a 
method  approved  by  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  Manager,  Seattle  Aircraft 
Certification  Office,  to  make  such 
findings. 

This  proposed  AD  requires 
accomplishment  of  the  inspections 
within  3  years  after  accomplishment  of 
the  modification  of  the  nacelle  strut  and 
wing  structiue,  or  3  years  after  the 
effective  date  of  this  AD,  whichever  is 
later.  The  service  bulletin  recommends 
that  operators  accomplish  the  actions  in 
the  bulletin  "at  a  maintenance  time 
when  the  engines  are  removed,  but 
before  the  airplane  gets  50,000  total 
flight  cycles."  In  developing  an 
appropriate  compliance  time  for  this 
AD,  the  FAA  considered  not  only  the 
manufacturer's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
the  average  utilization  of  the  affected 
fleet,  and  the  time  necessary  to  perform 


the  inspections  (1  hoiu'  for  detailed 
visual/8  hoius  for  fastener  removal/ 
eddy  current).  In  light  of  all  of  these 
factors,  the  FAA  finds  a  3-year 
compliance  time  for  initiating  the 
inspections  to  be  warranted,  in  that  it 
represents  an  appropriate  interval  of 
time  allowable  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety. 

Although  the  service  bulletin 
specifies  an  examination  of  the  middle 
gusset  of  the  inboard  side  load  fitting  for 
proper  alignment,  this  proposed  AD 
would  require  a  detailed  visual 
inspection  for  accomplishment  of  that 
action.  A  note  has  been  included  in  this 
proposed  rule  to  define  that  inspection. 

Cost  Impact 

There  are  approximately  394 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
176  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  modification  that  is  currently 
required  by  AD  99-24-07  takes 
approximately  1 ,049  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  This 
work  hour  figure  includes  the  time  it 
will  take  to  remove  and  reinstall  the 
struts  from  the  airplane  as  well  as  the 
time  to  gain  and  close  access  to  the 
adjacent  wing  structure.  Based  on  these 
figures,  the  cost  impact  of  the  ciurently 
required  modification  on  U.S.  operators 
is  estimated  to  be  $11,077,440,  or 
$62,940  per  airplane. 

This  cost  impact  figure  does  not 
reflect  the  cost  of  the  terminating 
actions  described  in  the  service 
bulletins  listed  in  paragraph  I.C,  Table 
I,  "Strut  Improvement  Bulletins,"  on 
page  6  of  Boeing  Service  Bulletin  757- 
54-0035,  that  are  required  to  be 
accomplished  prior  to,  or  concurrently 
with,  the  modification  of  the  nacelle 
strut  and  wing  structure.  Since  some 
operators  may  have  accomplished 
certain  modifications  on  some  or  all  of 
the  airplanes  in  its  fleet,  while  othet 
operators  may  not  have  accomplished 
any  of  the  modifications  on  any  of  the 
airplanes  in  its  fleet,  the  FAA  is  unable 
to  provide  a  reasonable  estimate  of  the 
cost  of  accomplishing  tbe  terminating 
actions  described  in  the  service 
bulletins  listed  in  Table  I  of  the  service 
bulletin. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the  new 
detailed  visual  inspection  of  the  middle 
gusset,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  the  inspection 
proposed  by  this  AD  on  U.S.  operators 
is  estimated  to  be  $60  per  airplane. 
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It  would  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
new  fastener  removal  and  eddy  current 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hour.  Based  on  these 
figiues,  the  cost  impact  of  the  removal 
and  inspection  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $480 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  achninistrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  vmder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106tg),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11431  (64  FR 
66370,  November  26, 1999),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

Boeing:  Docket  2000-NM-376-AD. 

Supersedes  AD  99-24-07,  Amendment 
39-11431. 

Applicability:  Model  757  series  airplanes 
equipped  with  Rolls  Royce  engines,  line 
numt)ers  1  through  735  inclusive;  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identiBed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modifled,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)(l]  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  fatigue  cracking  in  primary 
strut  structure  and  consequent  reduced 
structural  integrity  of  the  strut,  accomplish 
the  following: 

Restatement  of  Requirements  of  AD  99-24- 
07 

Modification 

(a)  Modify  the  nacelle  strut  and  wing 
structure  according  to  Boeing  Service 
Bulletin  757-54-0035,  dated  luly  17, 1997,  or 
Revision  1,  dated  April  15,  1999,  at  the  later 
of  the  times  specified  in  paragraph  (a)(1)  or 
(a)(2)  of  this  AD.  All  of  the  terminating 
actions  described  in  the  service  bulletins 
listed  in  paragraph  I.C,  Table  I,  "Strut 
Improvement  Bulletins,"  on  page  6  of  Boeing 
Service  Bulletin  757-54-0035,  or  on  page  7 
of  Revision  1  of  the  service  bulletin,  as 
applicable,  must  be  accomplished  according 
to  those  service  bulletins  prior  to.  or 
concurrently  with,  the  accomplishment  of 
the  modification  of  the  nacelle  strut  and  wing 
'  structure  required  by  this  paragraph.  After 
the  effective  date  of  this  AD,  use  only 
Revision  1  of  the  service  bulletin. 

(1)  Prior  to  the  accumulation  of  37,500 
total  flight  cycles,  or  prior  to  20  years  since 
the  date  of  manufacture  of  the  airplane, 
whichever  occurs  first. 

(2)  Within  3,000  flight  cycles  after  January 
3,  2000  (the  effective  date  of  AD  99-24-07, 
amendment  39-11431). 


New  Requirements  of  This  AD 

One-Time  Inspections/Corrective  Actions 

(b)  For  airplanes  that  have  done  the 
modification  required  by  paragraph  (a)  of  this 
AD  according  to  Boeing  Service  Bulletin 
757-54-0035,  dated  July  17,  1997:  Within  3 
years  after  doing  the  modification  required 
by  paragraph  (a)  of  this  AD,  or  3  years  after 
the  effective  date  of  this  AD,  whichever  is 
later,  do  the  requirements  specified  in 
paragraphs  (b)(1)  and  {b)(2)  of  this  AD. 

(1)  Do  a  one-time  detailed  visual 
inspection  of  the  middle  gusset  of  the 
inboard  side  load  fitting  for  proper  alignment 
according  to  Part  II  of  the  Accomplishment 
Instructions  of  Boeing  Service  Bulletin  757- 
54-0035,  Revision  1,  dated  April  15,  1999.  If 
the  gusset  is  not  aligned  properly,  before 
further  flight,  machine  the  gusset  to  the 
specified  angle,  according  to  the  service   • 
bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(2)  Remove  and  discard  the  midchord  and 
aft  bulkhead  fasteners  of  the  lower  spar 
fitting  and  do  a  one-time  eddy  current 
inspection  of  those  fastener  holes  for 
cracking  according  to  Part  V  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  757-54-0035;  Revision  1. 
dated  April  15,  1999. 

(i)  If  any  cracking  is  found  during  the 
inspection  required  by  paragraph  (b)(2)  of 
this  AD:  Before  further  flight,  repair  per  a 
method  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO).  FAA:  or 
per  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Ck»mpany  Designated  Engineering 
Representative  who  has  been  authorized  by 
the  Manager,  Seattle  AGO.  to  make  such 
findings.  For  a  repair  method  to  be  approved 
by  the  Manager,  Seattle  AGO.  as  required  by 
this  paragraph,  the  Manager's  approval  letter 
must  specifically  reference  this  AD.  Then  do 
paragraph  (b)(2)(ii)  of  this  AD. 

(ii)  If  no  cracking  is  found  during  the 
inspection  required  by  paragraph  (b)(2)  of 
this  AD,  or  after  repair  of  cracking  as 
required  by  paragraph  (b)(2)(i)  of  this  AD: 
Before  further  flight,  increase  the  diameter  of 
the  fastener  holes  and  install  new  fasteners, 
according  to  the  service  bulletin. 

Alternative  Methods  of  Compliance 

(c)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requeste 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 


FaJoral  BooistAr/Vnl    R7   Nn    .1/ Fridav.  Tanuarv  4.  2002  /  ProDOsed  Rules 


551 


550 


Federal  Register /Vol.  67,  No.  3 /Friday,  January  4,  2002  /  Proposed  Rules 


(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
99-24-07,  amendment  39-11431,  are 
approved  as  alternative  methods  of 
compliance  with  paragraph  (a)  of  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  AGO. 

I 
Special  Flight  Permits  \ 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  28,  2001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, . 
Aircraft  Certification  Service. 
IFR  Doc.  02-208  Filed  1-3-02;  8:45  am] 
■LUNG  CODE  4C10-13-P 


DEPARTMENT  OF  TRANSPORTATION 
FMerai  Aviation  Adminittration 
14  CFR  Part  39  I 

[Doctot  No.  2001-NM-121-AD] 

mn  2i2a-AA64  I 

Airworthiness  Directivea;  McDonneli 
Douglas  Modsl  DC-10-10,  -lOK,  -15. 
-30,  -30F  (KC-10A  and  ICDC-lO),  -40, 
and  — 40F  Sarlas  Air  pianos;  aiKl  Model 
MD-IO-IOF  and  MD-10-30F  Ssfiss 


AQENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  doctunent  proposes  the 
adoption  of  a  new  airworthioess 
directive  (AD)  that  is  applicable  to 
McDonnell  Douglas  Model  DC-IO-IO. 
-lOF,  -15.  -30.  -30F  (KOIOA  and 
KDC-10),  -40,  and  -40F  series 
airplanes;  and  Model  MD-10-lOF  and 
MD-IO-SOF  series  airplanes.  This 
proposal  would  require  an  inspection  of 
the  parallel  power  feeder  cables  of  the 
number  2  generator  for  chafing  or 
structure  damage;  repositioning  of  the 
cables;  and  repair,  if  necessary.  This 
action  is  necessary  to  prevent  wire 
chafing  of  the  parallel  power  feeder 
cables  of  the  niunber  2  generator,  which, 
if  not  corrected,  could  result  in 
electrical  arcing  and  damage  to  adjacent 
structure,  and  consequent  smoke  and/or 
fireln  the  aft  door  panel  area.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 


DATES:  Comments  must  be  received  by 
February  19,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
121-AD,  1601  Lind  Avenue.  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncoinment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-121-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be    . 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington;  or  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Natalie  Phan-Tran,  Aerospace  Engineer. 
Systems  and  Equipment  Branch.  ANM- 
130L.  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5343; 
fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 


request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simunarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  .Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-121-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-121-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion  - 

The  FAA  has  received  a  report  of  a 
fault  alert  of  the  electrical  power 
generator  system  with  smoke  in  the 
right  aft  galley  area  on  a  McDonnell 
'  Douglas  Model  MD-11  series  airplane. 
The  affected  airplane  had  accmnulated 
28,867  total  flight  hours  and  4,878  total 
flight  cycles.  Investigation  revealed  that 
the  parallel  power  feeder  cable  of  the 
number  2  Integrated  Drive  Generator 
(IDG)  was  bmned  through  30  percent 
due  to  chafing  on  the  aft  track  of  door 
R4.  The  parallel  power  feeder  cables  on 
Model  MD-11  and  DC-10  series 
airplanes,  and  Model  MD-10-lOF  and 
MD-10-30F  series  airplanes  are  routed 
the  same  at  the  aft  track  of  door  R4. 
Wire  chafing  of  the  parallel  power 
feeder  cables  of  the  number  2  generator, 
if  not  corrected,  could  result  in 
electrical  arcing  and  damage  to  adjacent 
structure,  and  consequent  smoke  and/or 
fire  in  the  aft  door  panel  area. 

Other  Relevant  Rulemaking 

On  August  14,  2001,  the  FAA  issued 
AD  2001-17-08.  amendment  39-12399 
(66  FR  44043.  August  22.  2001),  which 
applies  to  certfun  McDonnell  Elouglas 
Model  MI>-11  series  airplanes.  That  AD 
is  intended  to  prevent  chafing  and 
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arcing  of  the  parallel  feeder  cables  of  the 
niun^r  2  IDG,  which  could  result  in 
smoke  and/or  fire  in  the  right  aft  galley 
area.  The  AD  requires  a  general  visual 
inspection  to  detect  chafing  or  damage 
of  tiie  parallel  power  feeder  cables  of  the 
number  2  IDG;  repairing  any  chafed 
cable  and  damaged  structure;  and 
repositioning  the  parallel  power  feeder 
cables  of  the  number  2  IDG. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  DCIO- 
24A170,  Revision  01,  dated  September 
25,  2001,  which  describes  procedures 
for  a  one-time  general  visual  inspection 
of  the  parallel  power  feeder  cables  of  the 
number  2  generator  for  chafing  and 
structtire  damage;  repositioning  of  the 
cables;  and  repair,  if  necessary. 
Accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  231  Model 
DC-10-10,  -lOF,  -15,  -30,  -30F  (KC- 
lOA  and  KDC-10),  -40,  and  -40F  series 
airplanes;  and  Model  MD-10-lOF  and 
MD-10-30F  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  157  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  inspection,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $9,420,  or 
$60  per  airplane. 

It  would  take  approximately  2  work 
hours  per  airplane  to  accomplish  the 
proposed  repositioning  of  cables,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $646  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
repositioning  of  cables  proposed  by  this 
AD  on  U.S.  operators  is  estimated  to  be 
$120,262,  or  $766  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 


action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tihat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3J  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-121- 
AD. 


Applicahility:  Model  DC-IO-IO.  -lOF,  -15, 
-30,  -30F  (KC-lOA  and  KDC-10).  -40.  and 
— 40F  series  airplanes;  and  Model  MD-10- 
lOF  and  MD-1D-30F  series  airplanes, 
certificated  in  any  category;  as  identified  in 
Boeing  Alert  Service  Bulletin  DC10-24A170, 
Revision  01.  dated  September  25,  2001. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  wire  chafing  of  the  parallel 
'  power  feeder  cables  of  the  number  2 
generator,  which,  if  not  corrected,  could 
result  in  electrical  arcing  and  damage  to 
adjacent  structure,  and  consequent  smoke 
and/or  fire  in  the  aft  door  panel  area, 
accomplish  the  following: 

Inspection  and  Follow-On  Actions 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  do  a  one-time  general  visual 
inspection  of  the  parallel  power  feeder  cables 
of  the  number  2  generator  for  chafing  and 
structure  damage,  per  Boeing  Alert  Service 
Bulletin  DC10-24A170.  Revision  01,  dated 
September  25,  2001. 

(1)  Condition  1.  If  no  chafing  or  structure 
damage  is  found:  At  the  next  scheduled 
maintenance  visit,  but  no  later  than  6  months 
after  the  effective  date  of  this  AD,  reposition 
the  cables  per  the  alert  service  bulletin. 

(2)  Condition  2.  If  any  chafing  or  structure 
damage  is  found:  Prior  to  further  flight,  repair 
the  cable  and  damaged  adjacent  structure,  as 
applicable,  and  reposition  the  cables,  per  the 
alert  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 
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Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 


Special  Flight  Permit 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on 
December  21,  2001. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-209  Filed  1-3-02;  8:45  am] 
BIUMG  CODE  4»1fr-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 


14  CFR  Part  71 


[Airspace  Oocliet  No.  01-ASO-19] 

Proposed  Establishment  of  Class  E5 
Airspace;  Batesville,  MS 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  proposes  to 
establish  Class  E5  airspace  at  Batesville, 
MS.  A  Localizer  (LOC)/Distance 
Measuring  Equipment  (DME)  Runway 
(RWY)  19,  a  Area  Navigation  (RNAV) 
Global  Positioning  System  (GPS)  RWY  1 
and  a  RNAV  (GPS)  RWY  19  Standard 
Instrument  Approach  Procedures  (SIAP) 
have  been  developed  for  Panola  County 
Airport,  Batesville,  MS.  As  a  result, 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  contain  the  SIAP  and 
other  Instrument  Flight  Rules  (IFR) 
operations  at  Panola  County  Airport. 
The  operating  status  of  the  airport 
would  change  from  Visual  Flight  Rules 
(VFR)  to  include  IFR  operations 
concurrent  with  the  publication  of  the 
SL\P. 

DATES:  Comments  must  be  received  on 
or  before  February  4,  2002. 
AOOnESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
Ol-ASO-19,  Manager,  Airspace  Branch, 
ASO-520,  PO  Box  20636,  Atlanta, 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel  for 
Southern  Region,  Room  550, 1701 
Columbia  Avenue,  College  Park,  Georgia 
30337,  telephone  (404)  305-5627. 


FOR  FURTHER  INFORMATION  CONTACT: 

Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  PO  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5627. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall* 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  as  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  Ol- 
ASO-19."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  Regional  , 
Counsel  for  Southern  Region,  Room  550, 
1 701  Columbia  Avenue,  College  Park, 
Georgia  30337,  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  ASO-520,  Air  Traffic 
Division,  PO  Box  20636,  Atlanta  Georgia 
30320.  Communications  must  identify 
the  notice  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2 A  which  describes  the 
application  procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  E5  airspace  at  Batesville, 
MS.  Class  E  airspace  designations  for 
airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  Paragraph  6005  of 
FAA  Order  7400.9J,  dated  August  31, 
2001,  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
kept  the  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  imder  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  Reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, . 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g):  40103,  40113, 
40120:  E.O.  10834,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 
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Paragraph  6005  Class  E  Airspace  Areas 
Extending  Upward  from  700  feet  or  More 
Above  the  Surface  of  the  Earth. 


ASO  MS  E5  Batesville,  MS  [Newl 
Panola  County  Airport,  MS 


(Lat.  34°21'59'N,  long.  89°54'32nV) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  6.5-mile 

radius  of  Panola  County  Airport. 


Issued  in  College  Park,  Georgia,  on 
December  20.  2001. 
Wade  T.  Carpenter, 
Acting  Manager,  Air  Traffic  Division. 
Southern  Region. 
(FR  Doc.  02-165  Filed  1-3-02;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Agency  Inforimrtion  Collection 
Activitlee:  Propoeed  Collection; 
Comment  Request— Evaluation  of  the 
14  State  Summer  Food  Service 
Program  Pilot  Project 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  annoimces  the  Food  and 
Nutrition  Service's  intention  to  request 
Office  of  Management  and  Budget 
approval  of  the  data  collection 
instruments  for  the  Evaluation  of  the  14 
State  Summer  Food  Service  Program 
Pilot  Project. 

DATES:  Written  comments  on  this  notice 
must  be  received  by  March  4,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Comments  may  be  sent  to 
Jay  Hirschman,  Director,  Special 
Nutrition  Staff,  OfGce  of  Analysis, 
Nutrition,  and  Evaluation,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture.  3101  Park  Center  Drive, 
Room  1014,  Alexandria,  VA  22302. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate, 
automated,  electronic,  mechanical,  or 
other  technological  collection 


techniques  or  other  forms  of  information 
technology. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  Office  of  Management  and  Budget 
(OMB)  approval  of  the  information 
collection.  All  comments  will  also 
become  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
collection  forms  should  be  directed  to 
Jay  Hirschman,  (703)  305-2117. 
SUPPLEMENTARY  INFORMATION:  Title: 
Evaluation  of  the  14  State  Summer  Food 
Service  Program  Pilot  Project. 

OMB  Number:  Not  yet  assigned. 

Expiration  Date:  N/A. 

Type  of  Request:  New  collection  of 
information. 

Abstract:  Subsection  18  (f)  of  the 
Richard  B.  Russell  National  School 
Lunch  Act  (NSLA)  (42  U.S.C.  1769  (f)), 
added  by  section  1(a)(4)  of  the 
Consolidated  Appropriations  Act,  2001 
(Pub.  L.  106-554,  December  21,  2000). 
authorized  the  Secretary  of  Agriculture, 
through  the  Administrator  of  the  Food 
and  Nutrition  Service  (FNS),  to  conduct 
a  pilot  in  each  eligible  State  to  increase 
the  number  of  children  participating  in 
the  Siunmer  Food  Service  Program 
(SFSP)  in  that  State.  Definition  of 
"eligible  State"  was  provided  in  the 
authorizing  legislation.  Fourteen  States, 
specifically  Alaska,  Arkansas,  Idaho, 
Indiana,  Iowa,  Kansas.  Kentucky, 
Nebraska,  New  Hampshire,  North 
Dakota,  Oklahoma,  Puerto  Rico,  Texas 
and  Wyoming,  met  the  eligibility 
criteria  and  are  participating  in  the 
pilot,  which  began  in  fiscal  year  (FY) 
2001  and  will  continue  through  FY 
2003.  For  SFSP  purposes.  Puerto  Rico  is 
defined  as  a  "State"  in  section  13(a)(1) 
of  the  NSLA.  42  U.S.C.  1761(a)(1). 

The  authorizing  legislation  also 
requires  FNS  to  conduct  an  evaluation 
of  the  pilot  project  to  describe  (a)  any 
effect  on  participation  by  children  and 
service  institutions  in  the  SFSP  in  the 
pilot  States;  (b)  any  effect  of  the  pilot  on 
the  quality  of  meals  and  supplements 
served  in  the  pilot  States;  and  (c)  any 
effect  of  the  pilot  on  program  integrity. 
OMB  approval  will  be  requested  for  the 
data  collection  instnunents  to  be  used 
for  evaluating  the  impact  of  the  14  State 
SFSP  Pilot  Project  on  the  three  areas 
specified  in  the  law. 

Respondents:  Respondents  include: 
(a)  State  government  SFSP  staff;  (b) 


continuing  sponsors  who  were 
sponsoring  SFSP  before  the  pilot 
started;  (c)  new  sponsors  who  began 
sponsoring  the  program  since  the  pilot 
began;  (d)  former  sponsors  who  did  not 
participate  in  SFSP  in  FY  2000.  2001  or 
2002;  and  (e)  school  food  service 
directors  of  non-participating  school 
districts  with  50%  or  more  enrolled 
students  certified  to  receive  free  and 
reduced  price  school  meals. 

Estimated  Number  of  Respondents:  (a) 
up  to  54  State  government  employees 
that  administer  SFSP;  (b)  166 
continuing  sponsors;  (c)  up  to  150  new 
sponsors;  (d)  up  to  150  former  sponsors; 
and  (e)  up  to  150  school  food  service 
directors  of  non-participating  school 
districts. 

Estimated  Number  of  Responses  per 
Respondent:  One  response  per 
respondent  with  the  exception  of  the  14 
State  Administrators  who  may  be  asked 
follow-up  questions  about  program 
participation  in  FY  2003. 

Estimate  of  Burden:  Public  reporting 
burden  is  estimated  to  range  from  15 
minutes  for  school  food  service 
directors  of  non-participating  school 
districts  to  120  minutes  for  State 
government  SFSP  administration  staff. 

Estimated  Total  Annual  Burden  on 
Respondents:  383.5  hours,  (a)  State 
government  SFSP  administration  staff 
(54  X 120  minutes)  =  108  hours;  (b) 
continuing  sponsors  (166  x  30  minutes) 
=  83  hours;  (c)  new  sponsors  (150  x  30 
minutes)=  75  hoiu^;  (d)  former  sponsors 
(150  X  20  minutes  +  30  x  60  minutes  for 
focus  groups)  =  80  hours;  and  (e)  school 
food  service  directors  of  non- 
participating  school  districts  (150  x  15 
minutes)  =  37.5  hotirs. 

Dated:  December  28,  2001. 

Alberta  C.  Frost, 

Acting  Administrator,  Food  and  Nutrition 
Service. 

IFR  Doc.  02-156  Filed  1-3-02;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Summer  Food  Service  Program  for 
Children  Program  Reimbureement  for 
2002 

AGENCY:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 
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summary:  This  notice  informs  the  public 
of  the  annual  adjustments  to  the 
reimbursement  rates  for  meals  served  in 
the  Simuner  Food  Service  Program  for 
Children  (SFSP).  These  adjustments 
reflect  changes  in  the  Consumer  Price 
Index  and  are  required  by  the  statute 
governing  the  Program.  In  addition, 
further  adjustments  are  made  to  these 
rates  to  reflect  the  higher  costs  of 
providing  meals  in  the  States  of  Alaska 
and  Hawaii,  as  authorized  by  the 
William  F.  Goodling  Child  Nutrition 
Reauthorization  Act  of  1998. 

EFFECTIVE  DATE:  January  1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  A.  Rothstein,  Section  Chief. 
Siunmer  Food  Service  Program  and 
Child  and  Adult  Care  Food  Program. 
Child  Nutrition  Division.  Food  and 
Nutrition  Service.  U.S.  Department  of 
Agriculture.  3101  Park  Center  Drive. 
Room  640.  Alexandria.  Virginia  22302, 
(703)305-2620. 

SUPPLEMENTARY  INFORMATION:  This 
program  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.559  and  is  subject  to  the  provisions 
of  Executive  Order  12372  which 
requires  intergovernmental  consultation 


with  State  and  local  officials  (7  CFR  part 
3015.  subpart  V.  and  final  rule  related 
notice  published  at  48  FR  29114.  June 
24. 1983). 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3518).  no  new  recordkeeping  or 
reporting  requirements  have  been 
included  that  are  subject  to  approval 
from  the  Office  of  Management  and 
Budget. 

This  notice  is  not  a  rule  as  defined  by 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  and  thus  is  exempt  from  the 
provisions  of  that  Act.  Additionally,  this 
notice  has  been  determined  to  be 
exempt  from  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

Definitions 

The  terms  used  in  this  Notice  shall 
have  the  meaning  ascribed  to  them  in 
the  regulations  governing  the  Summer 
Food  Service  Program  for  Children  (7 
CFR  part  225). 

Background 

In  accordance  with  section  13  of  the 
National  School  Lunch  Act  (NSLA)(42 
U.S.C.  1761)  and  the  regulations 


governing  the  SFSP  (7  CFR  part  225), 
notice  is  hereby  given  of  adjustment!  in 
Program  payments  for  meals  served  to 
children  participating  in  the  SFSP  in 
2002.  Adjustments  are  based  on  changes 
in  the  food  away  fttim  home  series  of 
the  Consumer  Price  Index  (CPI)  for  All 
Urban  Consumers  for  the  period 
November  2000  through  November 
2001. 

Section  104(a)  of  the  William  F. 
Goodling  Child  Nutrition 
Reauthorization  Act  of  1998  (Public  Law 
105-336)  amended  section  12(f)  of  the 
NSLA  (42  U.S.C.  1760(f))  to  allow 
adjustments  to  SFSP  reimbursement 
rates  to  reflect  the  higher  cost  of 
providing  meals  in  the  SFSP  in  Alaska 
and  Hawaii.  Therefore,  this  notice 
contains  adjusted  rates  for  Alaska  and 
Hawaii.  This  change  was  made  in  an 
effort  to  be  consistent  with  other  Child 
Nutrition  Programs,  such  as  the 
National  School  Lunch  Program  and  the 
School  Breakfast  Program,  which 
already  had  the  authority  to  previde 
higher  reimbursement  rates  for 
programs  in  Alaska  and  Hawaii. 

The  2002  reimbursement  rates,  in 
dollars,  for  all  States  excluding  Alaska 
and  Hawaii: 


Maximum  Per  Meal  Reimbursement  Rates  For  All  States  (not  AK  or  HI) 


Breakfast 

Lunch  or  Supper 
Supplement 


Operating 
costs 


$1.32 

2.30 

.53 


Administrative  costs 


Rural  or  self- 
preparation 
sites 


S.1300 
.2400 
.0650 


Ottier  types 
of  sites 


$.1025 
.2000 
.0525 


The  2002  reimbursement  rates,  in  dollars,  for  Alaska: 

Maximum  Per  Meal  Reimbursement  Rates  For  Alaska  Only 


Breakfast 

Lunch  or  Supper 
Supplement 


Operating 
costs 


$2.14 

3.73 

.87 


Administrative  costs 


Rural  or  self- 
preparation 
sites 


$.2125 
.3900 
.1050 


Other  types 
of  sites 


$.1675 
.3225 
.0850 


The  2002  reimbursement  rates,  in  dollars,  for  Hawaii: 

MAXIMUM  Per  Meal  Reimbursement  Rates  For  Hawaii  Only 


Breakfast 

Lunch  or  Supper 
Supplement 


Operating 
costs 


$1.54 

2.69 

.62 


Administrative  costs 


Rural  or  self- 
preparation 
sites 


$.1525 
.2825 
.0775 


Other  types 
of  sites 


$.1200 
.2325 
.0600 
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The  total  amount  of  payments  to  State 
agencies  for  disbursement  to  Program 
sponsors  will  be  based  upon  these 
Program  reimbursement  rates  and  the 
number  of  meals  of  each  type  served. 
The  above  reimbursement  rates,  for  both 
operating  and  administrative 
reimbxu-sement  rates,  represent  a  3.17 
percent  increase  during  2001  (from 
170.4  in  November  2000  to  175.8  in 
November  2001)  in  the  food  away  froin 
home  series  of  the  Consumer  Price 
Index  for  All  Urban  Consumers, 
published  by  the  Bureau  of  Labor 
Statistics  of  the  Department  of  Labor. 
The  Department  would  like  to  point  out 
that  the  SFSP  administrative 
reimbursement  rates  continue  to  be 
adjusted  up  or  down  to  the  nearest 
quarter-cent,  as  has  previously  been  the 
case.  Additionally,  operating 
reimbursement  rates  have  been  roimded 
down  to  the  nearest  whole  cent,  as 
required  by  section  11(a)(3)(B)  of  the 
NSLA  (42  U.S.C.  1759  (a)(3)(B)). 

Authority:  Sees.  9, 13  and  14.  National 
School  Lunch  Act,  as  amended  (42  U.S.C. 
1758,  1761,  and  1762a). 

Elated:  December  28,  2001. 
Alberta  Frost.  i 

Acting  Administrator.  ' 

iFRDoc.  02-238  Filed  1-3-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service  | 

Notice  of  Matto  Panhandle  Resource 
Advisory  Committee  Meeting 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Conunittee  Act 
(Public  Law  92-463)  and  tmder  the 
Secure  Riual  Schools  and  Conununity 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Idaho  Panhandle 
National  Forests'  Idaho  Panhandle 
Resource  Advisory  Committee  will  meet 
Friday,  January  18.  2002  in  Coeur 
d'Alene,  Idaho  for  a  business  meeting. 
The  meeting  is  open  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ranotta  K.  McNair,  Forest  Supervisor 
and  Designated  Federal  Officer,  at  (208) 
765-7210. 

SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  January  18.  begins 
at  10:00  AM.  at  the  Forest  Supervisor's 
Office  of  the  Idaho  Panhandle  National 
Forests,  3815  Schreiber  Way.  Coeur 
d'Alene.  Idaho  83815.  Agenda  topics 
will  include  election  of  Chairperson, 
develop  criteria  for  reviewing  project 
proposals,  how  to  solicit  projects. 


review  project  proposals,  if  available, 
and  establishment  of  futtue  meeting 
schedule.  Due  to  unforeseen 
circumstances  this  document  will  be 
published  less  thcin  15  days  before  the 
meeting  date. 

Dated:  December  28,  2001. 
Pat  Aguilar. 

Deputy  Forest  Supervisor. 
(FR  Doc.  02-242  Filed  1-3-02;  8:45  am) 

BILUNG  CODE  3410-11-M 


COMMnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely- 
Disabled. 

ACTION:  Proposed  additions  to 
procurement  list. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Prociu^ment  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  4.  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled.  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway. 
Arlington.  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  tliis 
notice  for  each  service  will  be  required 
to  prociu«  the  services  listed  below 
bom  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

I  certify  that  the  foUovdng  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 


3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Administrative/General  Support  Services 

Minerals  Management  Service,  DOI,  381 

Elden  Street,  Hemdon,  Virginia 
NPA:  ServiceSource,  Inc.,  Alexandria, 

Virginia 
Government  Agency:  Department  of  the 

Interior   ■ 
Base  Supply  Center,  Fort  Meade,  Maryland 
NPA:  Blind  Industries  &  Services  of    " 

Maryland,  Baltimore,  Maryland 
Government  Agency:  Fort  Meade,  Maryland 

Customization  &  Distribution  of  Air  Force 
Sales  Promotional  Items 

HQ  Air  Force  Recruiting  Service,  550  D 

Street  West,  Suite  1,  Randolph  AFB, 

Texas 
NPA:  Industries  for  the  Blind,  Inc., 

Milwaukee,  Wisconsin 
Government  Agency:  HQ  Air  Force 

Recruiting  Service 

Food  Service  Attendant 

Air  National  Guard-Iowa,  3100  McKinley 

Avenue,  Des  Moines,  Iowa 
NPA:  Progress  Industries,  Newton,  Iowa 
Government  Agency:  Air  National  Guard — 

Iowa 

Hospital  Housekeeping  Services 

Great  Lakes  Naval  Hospital,  Great  Lakes, 

Illinois 
NPA:  Relief  Enterprise,  Inc.,  Austin,  Texas 
Government  Agency:  Great  Lakes  Naval 

Hospital 

Janitorial/Custodial 

Veterans  Affairs  Medical  Center,  OI  Services^ 

Center,  Edward  Hines  Jr.,  1st  Avenue, 

Bldg  20.  Hines,  Illinois 
Aff'i4;  Jewish  Voc.  Service  k  Employment 

Center,  Chicago,  Illinois 
Government  Agency:  VA  Medical  Center — 

Brecksville.  Ohio 

Laundry  Service 

VA  Medical  Center,  At  the  following 
locations: 
Denver,  Colorado 
Pueblo.  Colorada 
Cheyemie.  Wyoming 
MM;  Goodwill  Industrial  Services 

Corporation,  Colorado  Springs,  Colorado 
Government  Agency:  VA  Medical  Center, 


Denver,  Colorado 

G.  John  Heyer, 

General  Counsel. 

[FR  Doc.  02-233  Filed  1-3-02;  8:45  ami 
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ACTION:  Notice  of  preliminary  results, 
partial  rescission,  and  postponement  of 
final  results  of  fourth  antidiunping  duty 
administrative  review. 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  District  of  Columbia,  Maryland 
and  Virginia  State  Advisory 
Committees 

Notice  is  hereby  given,  piusuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
District  of  Columbia,  Maryland  and 
Virginia  Advisory  Committees  to  the 
Commission  will  convene  at  9:30  a.m. 
and  adjoiun  at  1:00  p.m.  on  January  9. 
2002,  at  the  Fifth  Floor  Conference 
Room.  624  9th  Street,  NW.,  Washington. 
DC  20001.  The  Inter-SAC  Committee 
will  plan  necessary  details  for  the 
forthcoming  Forum  on  the  aftermath  of 
9-11  attacks. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
tothe  Committee,  should  contact  Ki- 
Taek  Chim.  Director  of  the  Eastern 
Regional  Office.  202-376-75^3  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission* 

Dated  at  Washington,  DC,  December  28, 
2001. 

Debra  A.  Carr, 

Deputy  General  Counsel,  Office  of  the  General 
Council. 

[FR  Doc.  01-32259  Filed  12-31-01;  10:44 
am] 
BILLING  CODE  6335-01-H 


DEPARTMENT  OF  COMMERCE 

Intematlonai  Trade  Administration 
[A-570-846] 

Brake  Rotors  From  the  People's 
Republic  of  China:  Preliminary 
Results,  Preliminary  Partial 
Rescission,  and  Postponement  of  Final 
Results  of  the  Fourth  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


summary:  The  Department  of  Commerce 
is  currently  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  brake  rotors 
fi-om  the  People's  Republic  of  China 
covering  the  period  April  1 ,  2000. 
through  March  31,  2001;  This 
administrative  review  examines  one 
exporter  and  five  exporters  included  in 
three  exporter/producer  combinations. 

We  have  preliminarily  determined 
that  sales  have  not  been  made  below 
normal  value  by  Qingdao  Gren  (Group) 
Co..  the  exporter  under  review.  If  these 
preliminary  results  are  adopted  for  the 
final  results  of  this  review,  we  will 
instruct  the  Customs  Service  to  assess 
no  antidumping  duties  on  entries  of  the 
subject  merchandise  during  the  period 
of  review  fi-om  this  exporter.  We  are  also 
preliminarily  rescinding  the  review 
with  respect  to  five  exporters  included 
in  three  exporter/producer 
combinations,  because  none  of  those 
respondents  made  shipments  of  the 
subject  merchandise  during  the  period 
of  review. 

Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
We  will  issue  the  final  results  of  this 
review  no  later  than  300  days  from  the 
date  of  publication  of  this  notice. 
EFFECTIVE  DATE:  January  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Terre  Keaton.  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  NW..  Washington,  DC  20230; 
telephone:  (202)  482-1766  or  (202)  482- 
1280.  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (2001). 
SUPPLEMENTARY  INFORMATION: 

Background 

On  April  30.  2001,  the  petitioner ' 
requested  an  administrative  review 
pursuant  to  19  CFR  351.213(b)  for  one 


exporter  ^  included  in  the  antidumping 
duty  order  and  five  exporters  included 
in  three  exporter/producer 
combinations  ^  that  received  zero  rates 
in  the  less-than-fair-value  ("LTFV") 
investigation  and  thus  were  excluded 
fi-om  the  antidumping  duty  order  only 
with  respect  to  brake  rotors  sold  through 
the  specified  exporter/producer 
^combinations. 

On  May  23.  2001,  the  Department 
initiated  an  administrative  review 
covering  Gren  and  the  five  exporters 
except  with  respect  to  excluded 
exporter/producer  combinations  [see 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  (66  FR  28421,  May  23,  2001)). 

On  June  6,  2001,  we  issued  a 
questionnaire  to  each  company  listed  in 
the  brake  rotor  initiation  notice.  On  June 
25,  2001,  the  Department  provided  the 
parties  an  opportunity  to  submit 
publicly  available  information  for 
consideration  in  these  preliminary 
results. 

On  July  13,  2001,  each  of  the 
exporters  that  received  zero  rates  in  the 
LTFV  investigation  stated  that  during 
the  period  of  review  ("POR")  it  did  not 
make  U.S.  sales  of  brake  rotors 
produced  by  companies  other  than 
those  included  in  its  respective 
excluded  exporter/producer 
combination.  On  July  19.  2001,  the 
petitioner  submitted  a  letter  requesting 
the  Department  to  conduct  a  verification 
of:  (1)  The  response  submitted  by  Gren; 
and  (2)  the  no-shipment  claims  made  by 
the  five  exporters  named  in  the  three 
exporter/producer  combinations 
excluded  from  the  antidumping  duty 
order.  On  July  27,  2001,  Gren  submitted 
its  questionnaire  response. 

On  August  3,  2601,  the  petitioner 
submitted  a  letter  in  which  it  requested 
that  the  Department  investigate  a 
potential  change  in  ownership  of  the 
five  exporters  included  in  the  three 
exporter/producer  combinations 
excluded  from  the  antidumping  duty 
order.  On  August  24,  2001 ,  the 
petitioner  submitted  another  letter  in 
which  it  requested  that  the  Department 
also  verify  Laizhou  Luyuan's  and 
Shenyang  Honbase's  U.S.  importer 
which  held  ownership  during  the 


>  The  petitioner  is  the  Coalition  for  the 
Preservation  of  American  Brake  Drum  and  Rotor 
Aftermarket  Manufacturers. 


2  The  exporter  is  Qingdao  Gren  (Group)  Co. 
(•■Gr«n'). 

3  The  excluded  exporters/producer  combinations 
are:  (1)  China  National  Automobile.  Industry  Import 
&  Export  Corporation  ( "CAIEC")  or  Shandong 
Laizhou  CAPCO  Industry  ("Laizhou  CAPCO")/ 
Laizhou  CAPCO:  (2)  Shenyang  Honbase  Machinery 
Co.,  Ltd.  ("Shenyang  Honbase")  or  Laizhou  Luyuan 
Automobile  Fittings  Co.,  Ltd.  ("Laizhou  Luyuan")/ 
Shenyang  Honbase  or  Laizhou  Lu>'uan  and  (3) 
China  National  Machinery  and  Equipment  Import  & 
Export  (Xinjiang)  Co..  Ltd.  ("Xinjiang "l/Zibo  Bolai 
Manufacturing  Co.,  Ltd.  ("Zibo"). 
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period  of  investigation  ("POI")  in  those 
two  companies. 

On  August  20,  2001.  the  Department 
issued  a  supplemental  questionnaire  to 
Gren,  for  which  it  received  a  response 
on  September  18,  2001. 

On  October  2,  2001,  the  Department 
conducted  a  data  query  on  brake  rotor 
entries  made  during  the  POR  from  all 
exporters  named  in  the  excluded 
exporter/producer  combinations  in 
order  to  substantiate  their  claims  of  no. 
shipments  of  subject  merchandise  made 
during  the  POR.  As  a  result  of  the  data 
query,  the  Department  requested  that 
the  Customs  Service  confhm  the  actual 
manufacturer  for  specific  entries 
associated  with  the  excluded  exporter/ 
producer  combinations. 

In  response  to  the  petitioner's  August 
3  and  6,  2001,  letters,  the  Department 
notified  the  petitioner  on  September  5, 
2001,  that  it  considered  the  change-in- 
ownership  allegation  with  respect  to  the 
exporter/producer  combinations 
excluded  from  the  antidiunping  duty 
order  to  be  outside  the  scope  of  this 
review. 

On  September  28.  2001,  the  petitioner 
submitted  a  letter  in  which  it  requested 
the  Department  to  reconsider  its 
decision  not  to  investigate  allegations  of 
changes  in  ownership  with  respect  to 
the  exporter/producers  combinations  in 
this  review. 

After  reconsidering  the  petitioner's 
November  5,  2001,  request  to  examine 
any  change  in  ownership  of  Laizhou 
Luyuan  and  Shenyang  Honbase  since 
the  POI,  the  Department  issued  Laizhou 
Luyuan  and  Shenyang  Honbase 
questionnaires  on  November  6.  2001 . 
regarding  the  ownership  of  both 
companies.  On  November  27,  2001, 
Laizhou  Lujman  and  Shenyang  Honbase 
submitted  their  responses  to  the 
supplemental  questionnaire. 

On  December  31 ,  2001 .  the 
Departnient  issuef*  a  memorandum 
stating  that  it  preliminarily  found  no 
evidence  that  shipments  of  merchandise 
subject  to  the  order  were  made  by  the 
five  exporters  included  in  the  three 
exporter/producer  combinations  during 
the  POR. 

Postponement  of  Final  Results 

In  accordance  with  section 
751(a)(3)(A]  of  the  Act,  as  amended,  we 
determine  that  it  is  not  practicable  to 
complete  this  review  within  the  original 
time  frame  because  of  the  Department's 
decision  to  verify  certain  respondents  in 
this  review  (see  "Verification"  section 
of  this  notice  for  further  discussion).  We 
are  currenriy  unable  to  conduct 
verification  and  allow  sufficient 
opportunity  for  the  submission  of 
interested  party  comments,  prior  to  the 


current  final  results  deadline.  Thus,  in 
accordance  with  section  751(a)(3)(A)  of 
the  Act  and  section  351.213(h)(2)  of  the 
Department's  regulations,  the 
Department  is  extending  the  time  limit 
for  completion  of  the  final  results  of 
these  reviews  until  no  later  than  300 
days  from  the  date  of  publication  of  this 
notice. 

Scope  of  Order 

The  products  covered  by  this  order 
are  brake  rotors  made  of  gray  cast  iron, 
whether  finished,  semifinished,  or 
imfinished;  ranging  in  diameter  from  8 
to  16  inches  (20.32  to  40.64  centimeters) 
and  in  weight  bom  8  to  45  pounds  (3.63 
to  20.41  kilograms).  The  size  parameters 
(weight  and  dimension)  of  the  brake 
rotors  limit  their  use  to  the  following 
types  of  motor  vehicles:  automobiles, 
all-terrain  vehicles,  vans  and 
recreational  vehicles  under,  "one  ton 
and  a  half,"  and  light  trucks  designated 
as  "one  ton  and  a  half." 

Finished  brake  rotors  are  those  that 
are  ready  for  sale  and  installation 
without  any  further  operations.  Semi- 
finished rotors  are  those  on' which  the 
surface  is  not  entirely  smooth,  and  have 
undergone  some  drilling.  Unfinished 
rotors  are  those  which  have  imdergone 
some  grinding  or  turning. 

These  brake  rotors  are  for  motor 
vehicles,  and  do  not  contain  in  the 
casting  a  logo  of  an  original  equipment 
manufactiirer  ("OEM")  which  produces 
vehicles  sold  in  the  United  States  (e.g.. 
General  Motors,  Ford,  Chrysler,  Honda, 
Toyota,  Volvo).  Brake  rotors  covered  in 
the  order  are  not  certified  by  OEM 
producers  of  vehicles  sold  in  the  United 
States.  The  scope  also  includes 
composite  brake  rotors  that  are  made  of 
gray  cast  iron,  which  contain  a  steel 
plate,  but  otherwise  meet  the  above 
criteria.  Excluded  from  the  scope  of  the 
order  are  brake  rotors  made  of  gray  cast 
iron,  whether  finished,  semifinished,  or 
unfinished,  with  a  diameter  less  than  8 
inches  or  greater  than  16  inches  (less 
than  20.32  centimeters  or  greater  than 
40.64  centimeters)  and  a  weight  less 
than  8  pounds  or  greater  than  45  pounds 
(less  than  3.63  kilograms  or  greater  than 
20.41  kilograms). 

Brake  rotors  are  currently  classifiable 
under  subheading  8708.39.5010  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS").  Although  the 
HTSUS  subheading  is  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Period  of  Review 

The  POR  covers  the  period  April  1, 
2000,  through  March  31,  2001. 


Verification 

As  provided  in  section  782(i)(2)  of  the 
Act  and  19  CFR  351.307,  we  intend  to 
verify  certain  information  relied  upon  in 
making  oui  final  results.  On  August  24, 
2001,  the  petitioner  requested  that  the 
Department  conduct  verification  of  the 
information  and  statements  submitted 
by  all  exporter/producer  combinations 
excluded  from  this  order  (i.e.,  Laizhou 
Luyuan  and  Shenyang  Honbase, 
Xinjiang/Zibo,  and  CAIEC/Laizhou 
CAPCO),  the  U.S.  importer  MAT,  and 
Gren.  We  intend  to  verify  Laizhou 
Luyuan,  Shenyang  Honbase,  and  the 
company  that  piuchased  a  significant 
share  in  Laizhou  Lu)ruan  in  accordance 
with  19  CFR  351.307.  We  also  intend  to 
verify  CAIEC  and  Laizhou  CAPCO. 
However,  we  do  not  intend  to  verify 
Gren  because  we  do  not  find  just  cause 
has  been  demonstrated  with  respect  to 
this  company.  In  addition,  verification 
of  this  company  is  not  statutorily 
requfred,  nor,  has  the  petitioner 
provided  a  sufficient  basis  for 
examining  Laizhou  Luyuan's  U.S. 
importer's  data  (i.e.,  MAT). 

Preliminary  Partial  Rescission  of 
AdministratiTe  Review 

Pursuant  to  19  CFR  351.213(d)(3),  we 
have  preliminarily  determined  that  the 
exporters  which  are  part  of  the  three 
exporter/producer  combinations  which 
received  zero  rates  in  the  LTFV 
investigation  did  not  make  shipments  of 
subject  merchandise  to  the  United 
States  during  the  POR.  Specifically,  (1) 
neither  CADEC  nor  Laizhou  CAPCO 
exported  brake  rotors  to  the  United 
States  that  were  manufactiu-ed  by 
producers  other  than  Laizhou  CAPCO; 
(2)  neither  Shenyang  Honbase  nor 
Laizhou  Luyuan  exported  brake  rotors 
to  the  United  States  that  were 
manufactxu^d  by  producers  other  than 
Shenyang  Honbase  or  Laizhou  Luyuan; 
and  (3)  Xinjiang  did  not  export  brake 
rotors  to  the  United  States  that  were 
manufactiu^d  by  producers  other  than 
Zibo  (see  December  31,  2001, 
Memorandum  from  the  case  analyst  to 
the  file).  In  order  to  make  this 
determination,  we  first  examined  PRC 
brake  rotor  shipment  data  maintained 
by  the  Customs  Service.  We  then 
selected  entries  associated  with  each 
exporter  and  requested  the  Customs 
Service  to  provide  documentation 
which  would  enable  the  Department  to 
determine  who  manufactured  the  brake 
rotors  included  in  those  entries.  On 
December  31,  2001,  we  pla(!ed  on  this 
record  a  memorandum  which 
siunmarized  the  data  provided  by  the 
Customs  Service  in  response  to  our 
query.  Based  on  the  results  of  our  query. 
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in  accordance  with  19  CFR 
351.213(d)(3),  we  are  preliminarily 
rescinding  the  administrative  review 
because  we  found  no  evidence  that  the 
exporters  in  question  made  U.S. 
shipments  of  the  subject  merchandise 
dining  the  POR.  Although  we  still  have 
not  received  manufacturer  confirmation 
on  some  of  the  entries  we  selected  in 
our  sample,  we  will  continue  to  pursue 
this  matter  with  the  Customs  Service 
and  seek  to  obtain  the  necessary  data  for 
consideration  in  our  final  results. 

Based  on  information  obtained  in  this 
proceeding,  we  issued  supplemental 
questionnaires  to  two  of  the  excluded 
companies,  Laizhou  Luyuan  and 
Shenyang  Honbase,  in  order  to 
determine  if  a  change  in  ownership 
occurred  in  either  company. 

Based  on  the  data  suomitted  by 
Shenyang  Honbase,  we  find  that  there 
has  been  no  change  in  ownership  in  this 
company  since  the  POI.  Therefore,  there 
is  no  ownership  issue  with  respect  to 
Shenyang  Honbase.  Since  the  LTFV 
investigation,  another  company  has 
purchased  a  significant  portion  of 
Laizhou  Luyuan.  The  petitioner  claims 
that  because  brake  rotors  exported  by 
this  other  company  are  covered  by  the 
order,  and  because  it  owns  the  majority 
shares  in  Laizhou  Luyuan,  the 
Department  should  consider  Laizhou 
Lujman  and  this  other  company  as  one 
entity.  Although  a  change  in  ownership 
has  occurred  with  respect  to  Laizhou 
Lujruan,  we  find  no  evidence  that  this 
change  in  ownership  has  resulted  in 
Laizhou  Luyuan  exporting  subject 
merchandise  to  the  United  States  which 
was  not  produced  by  itself  or  Shenyang 
Honbase  (i.e.,  the  conditions  under 
which  Laizhou  Luyuan's  entries  are 
excluded  from  the  order). 

In  order  to  determine  whether  these 
two  companies  should  be  treated  as  one 
entity,  we  examined  the  extent  to  which 
the  export  operations  of  Laizhou 
Luyuan  and  this  other  company  were 
intertwined  such  that  this  relationship 
has  the  potential  to  impact  pricing  and 
export  decisions  pertaining  to  the 
subject  merchandise  and  create  a 
potential  for  manipulation.  Based  on 
information  in  the  record,  we  find  that 
the  export  activities  of  Laizhou  Luyuan 
and  the  company  that  piurchased  a 
significant  portion  of  Laizhou  Lujruan 
are  not  imder  common  control  even 
though  common  ownership  does  exist. 
For  example,  information  in  Laizhou 
Luyuan's  response  indicates  that 
Laizhou  Luyuan  retained  the  same 
management  before  and  after  its 
purchase  by  the  other  company.  Thus, 
we  preliminarily  find  the  export 
operations  of  Laizhou  Luyuan  and  the 
other  company  are  sufficiently  separate 


of  one  another  such  that  there  is  no 
significant  potential  for  manipulation  of 
pricing  or  export  decisions. 

Based  on  our  examination  of  record 
evidence,  we  preliminarily  determine 
that  Laizhou  Luyuan  has  not 
significantly  changed  its  (1) 
management,  (2)  production  facilities, 
(3)  supplier  relationships,  or  (4) 
customer  base  as  a  result  of  its  purchase 
by  the  other  company  (see  pages  4 
through  10  of  Laizhou  Luyuan's 
November  27,  2001,  submission). 
Although  the  petitioner  claims  that 
Laizhou  Luyuan's  management, 
suppliers,  and  customers  have  changed 
significantly  since  the  LTFV  proceeding, 
there  is  no  evidence  that  these  changes 
were  a  result  of  the  other  company's 
purchase  of  Laizhou  Luyuan.  On  the 
contrary,  information  on  the  record 
indicates  that  the  changes  mentioned  by 
the  petitioner  appear  to  have  occurred 
prior  to  the  other  company  purchasing 
a  significant  share  of  Laizhou  Luyuan. 
However,  we  will  examine  this  issue 
further  at  verification. 

Finally,  we  have  no  evidence  at  this 
time  that  the  other  company  is 
exporting  Laizhou  Luyuan-made  brake 
rotors  which  are  not  being  assessed  the 
PRC-wide  rate  upon  entry  into  the 
United  States  or  that  Laizhou  Luyuan  is 
exporting  brake  rotors  sourced  through 
the  other  company. 

Separate  Rates 

In  proceedings  involving  NME 
countries,  the  Department  begins  with  a 
rebuttable  presumption  that  all 
companies  within  the  country  are 
subject  to  government  control  and  thus 
should  be  assessed  a  single  antidumping 
duty  deposit  rate  (i.e.,  a  PRC-wide  rate). 

'Ine  respondent  in  this  review,  Gren, 
is  collectively-owned.  Thus,  a  separate- 
rates  analysis  is  necessary  to  determine 
whether  this  exporter  is  independent 
from  government  control  (see  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Bicycles  From  the 
People's  Republic  of  China  ("Bicycles") 
61  FR  56570  (April  30,  1996)). 

To  establish  whether  a  firm  is 
sufficiently  independent  in  its  export 
activities  from  government  control  to  be 
entitled  to  a  separate  rate,  the 
Department  utilizes  a  test  arising  bom 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China,  56  FR  20588 
(May  6, 1991)  ("Sparklers"),  and 
amplified  in  the  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Silicon 
Carbide  from  tiifi  People's  Republic  of 
China,  59  FR  22585  (May  2, 1994) 
("Silicon  Carbide").  Under  the  separate- 
rates  criteria,  the  Department  assigns 
separate  rates  in  NNffi  cases  only  if  the 


respondent  can  demonstrate  the  absence 
of  both  de  jure  and  de  facto 
governmental  control  over  export 
activities. 

1 .  De  Jure  Control 

Gren  has  placed  on  the  administrative 
record  documents  to  demonstrate 
absence  of  de  jure  control,  including  the 
"The  Enterprise  Legal  Person 
Registration  Administrative 
Regulations,"  promulgated  on  June  3, 
1988;  the  1990  "Regulation  Governing 
Rural  Collectively-Owned  Enterprises  of 
PRCr  and  the  1994  "Foreign  Trade  Law 
of  the  People's  Republic  of  China.  " 

As  in  prior  cases,  we  have  analyzed 
these  laws  and  have  found  them  to 
establish  sufficiently  an  absence  of  de 
jure  control  of  collectively  owned 
enterprises.  See,  e.g..  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Furfuryl  Alcohol  from  the 
People's  Republic  of  China  ("Furfuryl 
A7coho/'T  60  FR  22544  (May  8, 1995). 
and  Preliminary  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Partial- 
Extension  Steel  Drawer  Slides  with 
Rollers  from  the  People's  Republic  of 
China.  60  FR  29571  (June  5, 1995).  We 
haye  no  new  information  in  this 
proceeding  which  would  cause  us  to 
reconsider  this  determination  with 
regard  to  Gren. 

2.  De  Facto  Control 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Silicon  Carbide  and 
Furfuryl  Alcohol.  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  the  respondents 
are.  in  fact,  subject  to  a  degree  of 
governmental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

The  Department  typically  considers 
four  factors  in  evaluating  whether  each 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by,  or  subject  to  the  approval  of, 
a  governmental  authority;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses  (see  Silicon  Carbide  and  Furfuryl 
Alcohol). 
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Gren  has  asserted  the  following:  (1)  It 
establishes  its  own  export  prices;  (2)  it 
negotiates  contracts  without  guidance 
firom  any  governmental  entities  or 
organizations;  (3)  it  makes  its  own 
personnel  decisions;  and  (4)  it  retains 
the  proceeds  of  its  export  sales,  uses 
profits  according  to  its  business  needs, 
and  has  the  authority  to  sell  its  assets 
and  to  obtain  loans.  Additionally. 
Gren's  questioimaire  responses  indicate 
that  its  pricing  during  the  POR  does  not 
suggest  coordination  among  exporters. 
This  information  supports  a  preliminary 
finding  that  there  is  de  facto  absence  of 
governmental  control  of  export 
functions  performed  by  Gren.  See  Pure 
Magnesium  from  the  People's  Republic 
of  China:  Preliminary  Results  of 
Aiitidumping  Duty  New  Shipper 
Administrative  Review.  62  FR  55215 
(October  23, 1997).  Consequently,  we 
have  preliminarily  determined  that  Gren 
has  met  the  criteria  for  the  application 
of  separate  rates. 

Normal  Value  Comparisons 

To  determine  whether  sales  of  the 
subject  merchandise  by  Gren  to  the 
United  States  were  made  at  prices  below 
normal  value  ("NV"),  we  compared  its 
export  prices  to  NV,  as  described  in  the 
"&q>ort  Price"  and  "Normal  Value" 
sections  of  this  notice,  below. 

Export  Price 

We  used  export  price  methodology  in 
accordance  with  section  772(a)  of  the 
Act  because  the  subject  meii:handise 
was  sold  by  the  exporter  directly  to  an 
unaffiliated  customer  in  the  United 
States  prior  to  importation  and 
constructed  export  price  was  not 
otherwise  indicated. 

For  Gren,  we  calculated  export  price 
based  on  packed,  GIF  U.S.  port  or  FOB 
foreign  port  prices  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  Where  appropriate,  we  made 
deductions  from  the  starting  price  (gross 
unit  price)  for  foreign  inland  freight, 
foreign  brokerage  and  handling  charges 
in  the  PRC,  marine  insurance,  and  ocean 
freight  in  accordance  with  section 
772(c)  of  the  Act.  Because  foreign  inland 
freight,  foreign  brokerage  and  handling 
fees,  marine  insurance,  and  ocean 
freight  were  provided  by  PRC  service 
providers  or  paid  for  in  an  NME 
currency  (i.e.,  renminbi),  we  based  those 
charges  on  surrogate  rates  from  India 
(see  "Surrogate  Coxmtry"  section  below 
for  further  discussion  of  our  surrogate 
country  selection).  To  value  foreign 
inland  trucking  charges,  we  used  a 
NovembOT  1999  average  truck  freight 
value  based  on  price  quotes  &t)m  Indian 
trucking  companies.  To  value  foreign 
brokerage  and  handling  expenses,  we 


relied  on  public  information  reported  in 
the  1997-1998  antidumping  duty  new 
shipper  review  of  stainless  steel  wire 
rod  fium  India.  To  value  marine 
insurance,  we  relied  on  public 
information  reported  in  the 
antidimiping  duty  investigation  of 
sulfur  dyes,  including  sulfur  vat  dyes, 
from  India.  To  value  ocean  freight,  we 
used  a  May  2000  price  quote  from  a  U.S. 
shipping  company. 

Normal  Value 

A.  Non-Market  Economy  Status 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  a  NlftE  country. 
Pursuant  to  section  771(18)(C){i)  of  the 
Act,  any  determination  that  a  foreign 
country  is  a  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority  (see  Notice  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and 
Preliminary  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review:  Freshwater  Crawfish  Tail  Meat 
From  the  People's  Republic  of  China,  66 
FR  52100,  52103  (October  12,  2001). 
None  of  the  parties  to  this  proceeding 
has  contested  such  treatment. 
Accordingly,  we  calculated  normal 
value  in  accordance  with  section  773(c) 
of  the  Act,  which  applies  to  NME 
countries. 

B.  Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  a  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that  (1)  are  at  a  level 
of  economic  development  comparable  to 
that  of  the  NME  coimtry,  and  (2)  are 
significant  producers  of  comparable 
merchandise.  India  and  Indonesia  are 
among  the  coimtries  comparable  to  the 
PRC  in  terms  of  overall  economic 
development  (see  Memorandiun  from 
the  Office  of  Policy  to  frene  Darzenta 
Tzafolias,  dated  June  21,  2001).  In 
addition,  based  on  publicly  available 
information  placed  on  the  record,  India 
is  a  significant  producer  of  the  subject 
merchandise.  Accordingly,  we 
considered  India  the  primary  surrogate 
coimtry  for  purposes  of  valuing  the 
factors  of  production  because  it  meets 
the  Department's  criteria  for  siurogate 
country  selection.  Where  we  could  not 
find  surrogate  values  frxjm  India,  we 
used  values  frttm  Indonesia. 

C.  Factors  of  Production 

In  accordance  with  section  773(c)  of 
the  Act,  we  calculated  NV  based  on  the 
factors  of  production  which  included, 
but  were  not  limited  to:  (A)  Hours  of 


labor  required;  (B)  quantities  of  raw 
materials  employed;  (C)  amounts  of 
energy  and  other  utilities  consumed; 
and  (D)  representative  capital  costs, 
including  depreciation.  We  used  the 
factors  reported  by  Gren  which 
produced  the  brake  rotors  it  exported  to 
the  United  States  during  the  POR.  To 
calculate  NV,  we  multiplied  the 
reported  imit  factor  quantities  by 
publicly  available  Indian  or  Indonesian 
values. 

The  Department's  selection  of  the 
surrogate  values  applied  in  this 
determination  was  based  on  the  quality, 
specificity,  and  contemporaneity  of  the 
data.  As  appropriate,  we  adjusted  input 
prices  to  make  them  delivered  prices. 
For  those  values  not  contemporaneous 
with  the  POR  and  quoted  in  a  foreign 
currency  or  in  U.S.  dollars,  we  made 
adjustments  for  inflation  using 
wholesale  price  indices  published  in  the 
International  Monetary  Fund's 
International  Financial  Statistics. 

To  value  pig  iron,  steel  scrap, 
ferrosilicon,  ferromanganese,  limestone, 
lubrication  oil,  ball  bearing  cups,  and 
coking  coal,  we  used  April  2000- 
February  2001  average  import  values 
fit>m  Monthly  Statistics  of  the  Foreign 
Trade  of  India.  We  relied  on  the  factor 
specification  data  submitted  by  the 
respondent  for  the  above-mentioned 
inputs  in  its  September  18,  2001, 
submission  for  purposes  of  selecting 
surrogate  values  from  Monthly 
Statistics.  Because  we  could  not  obtain 
a  product-specific  price  from  India  to 
value  lug  bolts,  we  used  a  January- 
March  1999  product-specific  import 
value  from  the  Indonesian  government 
publication  Foreign  Trade  Statistical 
Bulletin  (see  Bicycles,  61  FR  at  19040 
(Comment  17)).  We  also  added  an 
amount  for  loading  and  additional 
transportation  charges  associated,  with 
delivering  coal  to  the  factory  based  on 
Jime  1999  Indian  price  data  contained 
in  the  periodical  Business  Line: 

To  value  firewood,  we  used  April 
2000-February  2001  rather  than  April 
1997-March  1998  average  import  values 
from  Monthly  Statistics.  In  its  August 
28,  2001,  submission,  the  petitioner 
argues  that  the  Department  should  value 
this  input  using  data  from  Monthly 
Statistics  which  is  less 
contemporaneous  to  the  POR  because 
new  articles  (i.e.,  February  26,  2001, 
article  from  the  Times  of  India  and 
September  30, 1997,  U.S.  Department  of 
Agriculture  Report)  submitted  by  the 
petitioner  indicate  that  firewood  values 
in  India  may  have  been  increasing  since 
1997  due  to  a  greater  dependence  and 
demand  in  rural  areas.  For  these 
preliminary  results,  we  have  relied  on 
the  April  2000-February  2001  data  from 
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Monthly  Statistics  to  value  this  input 
because  it  is  contemporaneous  with  the 
POR  and  we  find  no  basis  for 
considering  this  value  as  aberrational  or 
unrepresentative  of  firewood  values 
applicable  during  the  POR. 

We  based  our  surrogate  value  for 
electricity  on  data  obtained  from 
Conference  of  Indian  Industries: 
Handbook  of  Statistics  ("CII 
Handbook")  and  from  the  Centre  for 
Monitoring  Indian  Economy  ("CMIE 

data"). 

We  valued  labor  based  on  a 
regression-based  wage  rate,  in 
accordance  with  19  CFR  351.408(c)(3). 

To  value  selling,  general,  and 
administrative  ("SG&A")  expenses, 
factory  overhead  and  profit,  we  used  the 
1998  financial  data  of  Jayaswals  Neco 
Limited  and  the  1998-1999  financial 
data  of  Kalyani  Brakes  Limited 
("Kalyani")  and  Rico  Auto  Industries 
Limited  ("Rico").  We  have  not  used  the 
fiscal  data  obtained  by  the  petitioner  for 
Kalyani  and  Rico  frtim  the 
Indiainfoline.com  web  site  because  the 
data  provided  by  this  web  site  is 
incomplete  for  purposes  of  calculating 
ratios  for  SG&A,  factory  overhead  profit. 
Specifically,  the  website  data  provided 
only  expense  data  based  on  general 
categories  bf  expenses  and  not  on  the 
basis  of  specific  expenses.  Specific 
expense  data  is  necessary  for 
determining  whether  a  particular 
expense  should  be  considered  an 
overhead  or  selling  expense  and  for 
calculating  accurate  siurogate  value 
percentages. 

Where  appropriate,  we  removed  from 
the  surrogate  overhead  and  SG&A 
calculations  the  excise  duty  amount 
listed  in  the  financial  reports.  We  made 
certain  adjustments  to  the  ratios 
calculated  as  a  result  of  reclassifying 
certain  expenses  contained  in  the 
financial  reports.  For  further  discussion 
of  the  adjustments  made,  see  the 
Preliminary  Results  Valuation 
Memorandum,  dated  December  31, 

2001. 

All  inputs  were  shipped  by  truck. 
Therefore,  to  value  PRC  inland  freight, 
we  used  a  November  1999  average  truck 
freight  value  based  on  price  quotes  from 
Indian  trucking  companies. 

In  accordance  with  the  decision  of  the 
Court  of  Appeals  for  the  Federal  Circuit 
in  Sigma  Corp.  v.  United  States,  117  F. 
3d  1401  (1997),  we  revised  our 
methodology  for  calculating  source-to- 
factory  surrogate  freight  for  those 
material  inputs  that  are  valued  based  on 
GIF  import  values  in  the  surrogate 
country.  We  have  added  to  GIF 
surrogate  values  from  India  a  surrogate 
freight  cost  using  the  shorter  of  the 
reported  distances  from  either  the 


closest  PRC  port  of  importation  to  the 
factory,  or  firom  the  domestic  supplier  to 
the  factory  on  an  input-specific  basis. 
To  value  corrugated  cartons,  nails, 
paper  cartons,  paper  cover,  plastic  bags, 
steel  strip,  tape,  and  tin  clamps,  we 
used  April  2000-February  2001  average 
import  values  fit)m  Monthly  Statistics. 
To  value  pallet  wood,  we  used  a  1998 
pallet  wood  value  from  the  Indonesian 
publication  Indonesia  Foreign  Trade 
Statistics  which  the  Department  has 
used  to  value  pallet  wood  in  two  recent 
antidumping  duty  proceedings  (see 
Tapered  Roller  Bearings  and  Parts 
Thereof,  Finished  and  Unfinished,  From 
the  People's  Republic  of  China:  Final 
Results  of  1998-1999  Administrative 
Review,  Partial  Rescission  of  Review, 
and  Determination  Not  To  Revoke  Order 
in  Part.  66  FR  1953, 1955  (January  10, 
2001)  ("TRBs")  and  accompanying 
decision  memorandum  at  Comment  10, 
and  Persulfates  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Partial  Rescission  of 
Administrative  Review,  65  FR  46691 
(July  31.  2000)). 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  margin  exists  for  Gren  during 
the  period  April  1,  2000,  through  March 
31,2001: 


Manufacturer/producer/exporter 

Margin 
percent 

Qingdao  Gren  (Group)  Co 

•0.02 

*  De  minimis. 

We  will  disclose  the  calculations  used 
in  our  analysis  to  the  parties  to  this 
proceeding  within  five  days  of  the  date 
of  publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  this 
notice.  Any  hearing,  if  requested,  will 
be  held  on  June  28,  2002. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099. 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  The  party's  name,  address,  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.310(c). 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  case  briefs  and 
rebuttal  briefs.  Case  briefs  from 
interested  parties  may  be  submitted  not 
later  than  June  14,  2002.  Rebuttal  briefs, 
limited  to  issues  raised  in  the  case 
briefs,  will  be  due  not  later  than  June 
21,  2002.  Parties  who  submit  case  briefs 


or  rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument.  Parties   ^ 
are  also  encouraged  to  provide  a 
summary  of  the  arguments  not  to  exceed 
five  pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  at  the  hearing,  if  held,  not  later  than 
300  days  after  the  date  of  publication  of 
this  notice. 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  Pursuant  to  19  CFR 
351.212(b)(1),  we  will  calculate 
importer-specific  ad  valorem  duty 
assessment  rates  based  on  the  ratio  of 
the  total  amount  of  the  dumping 
margins  calculated  for  the  examined 
sales  to  the  total  entered  value  of  those 
same  sales.  In  order  to  estimate  the 
entered  value,  we  will  subtract 
applicable  movement  expenses  from  the 
gross  sales  value.  In  accordance  with  19 
CFR  351.106(c)(2),  we  will  instruct  the 
Customs  Service  to  liquidate  without 
regard  to  antidumping  duties  all  entries 
of  subject  merchandise  during  the  POR 
for  which  the  importer-specific 
assessment  rate  is  zero  or  de  minimis 
(i.e.,  less  than  0.50  percent).  The 
Department  will  issue  appropriate 
appraisement  instructions  directly  to 
the  Customs  Service  upon  completion  of 
this  review. 

Cash  Deposit  Requirements 

Upon  completion  of  this  review,  for 
entries  from  Gren,  we  will  require  cash 
deposits  at  the  rate  established  in  the 
final  results  pursuant  to  19  CFR 
351.214(e)  and  as  further  described 
below. 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  brake  rotors 
from  the  PRC  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  publication  date,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  Gren  will  be  the 
rate  determined  in  the  final  results  of 
review  (except  that  if  the  rate  is  de 
minimis,  i.e..  less  than  0.50  percent,  a 
cash  deposit  rate  of  zero  will  be 
required);  (2)  the  cash  deposit  rate  for 
PRC  exporters  who  received  a  separate 
rate  in  a  prior  segment  of  the  proceeding 
will  continue  to  be  the  rate  assigned  in 
that  segment  of  the  proceeding;  (3)  the 
cash  deposit  rate  for  the  PRC  NME 
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entity  will  continue  to  be  43.32  percent; 
and  (4)  the  cash  deposit  rate  for  non- 
PRC  exporters  of  subject  merchandise 
fipm  the  PRC  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  residts  of  the  next 
administrative  review. 

Notification  to  Importers 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  imder  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presimiption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  in  accordance  with  section  751(a)(1) 
of  the  Act  (19  U.S.C.  1675(a)(1))  and  19 
CFR  351.213. 

Dated:  December  28,  2001. 
Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  bnport 
Administration.  _ 

IFR  Doc.  02-246  Filed  1-3-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
Intamational  Trade  Administration 

[A-337-804] 

Ccftsin  PraMiYSd  Mustiroonw  From 
ChNe:  Praliminary  Rosults  of 
Antidumping  Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results  of 
antidumping  administrative  review. 

SUMMARY:  In  response  to  a  timely 
request  ficom  the  petitioner.^  on  January 
31,  2001,  the  Department  of  Commerce 
published  a  notice  of  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  Chile  with 
respect  to  Nature's  Farm  Products 


*  The  petitioii«r  is  the  Coalition  for  Fair  Preserved 
Mushroom  Trade  which  includes  the  American 
Mushroom  Institute  and  the  following  domestic 
companies:  LK.  Bowman,  Inc.,  Nottingham,  PA; 
Modem  Mushrooms  Farms,  Inc.,  Toughkemamon, 
PA;  Monterrey  Mushrooms,  Inc..  Watsonviile,  CA; 
Mount  Laurel  Canning  Corp..  Temple,  PA; 
Mushrooms  Canning  Company,  Kennett  Square, 
PA:  Southwood  Farms,  Hockessin,  DE;  Sunny  Dell 
Foods,  Inc.,  Oxford,  PA;  United  ranning  Corp., 
North  Lima.  OH. 


(Chile)  S.A.,  Ravine  Foods  Inc.,  and 
Compafiia  Envasadora  del  Atlantico 
covering  the  period  December  1, 1999, 
through  November  30,  2000. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger  or  Sophie  E.  Castro, 
Office  2,  AD/CVD  Enforcement  Group  I, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482^136  or 
(202)  482-0588,  respectively.      . 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  U.S.  Department  of  Commerce's 
(the  Department's)  regulations  are  to  19 
CFR  part  351  (2000). 

Background 

On  October  22, 1998,  the  Department 
published  in  the  Federal  Register  the 
final  affirmative  antidimiping  duty 
determination  of  sales  at  less  than  fair 
value  (LTFV)  on  certain  preserved 
mushrooms  fitim  Chile  [see  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Preserved 
Mushrooms  from  Chile,  63  FR  56613, 
[LTFV Final  Determination)].  We 
published  an  antidumping  duty  order 
on  December  2, 1998  [see  Notice  of 
Antidumping  Duty  Order:  Certain 
Preserved  Mushrooms  from  Chile,  63  FR 
66529). 

On  January  31,  2001,  the  Department 
published  a  notice  of  initiation  of  an 
administrative  review  of  the 
antidumping  duty  order  on  certain 
preserved  mushrooms  from  Chile  with 
respect  to  Nature's  Farm  Products 
(Chile)  S.A.  (NFC),  Ravine  Foods  Inc 
(Ravine),  and  Compania  Envasadora  del 
Atlantico  (CEA)  (see  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews,  66  FR  8378). 
On  February  8,  2001,  the  Department 
issued  the  antidumping  questionnaire 
to:  NFC  via  its  U.S.  parent.  Nature  Farm 
Products,  Inc.  (NFP/USA);  Ravine,  a 
Canadian  company;  and  CEA,  a 
Colombian  company. 

NFP/USA  advised  the  Department  on 
February  13.  2001,  that  NFC  did  not 


export  or  sell  the  subject  merchandise  to 
the  United  States,  nor  did  NFP/USA 
import  or  sell  the  subject  merchandise 
to  the  United  States.  However,  NFP/ 
USA  advised  the  Department  to  send  a 
copy  of  the  questionnaire  directly  to 
NFC  (see  Memorandvmi  to  the  Fileuiated 
February  13,  2001,  which  simmiarizes 
information  received  from  NFP/USA), 
which  the  Department  had  already  sent 
on  February  12,  2001.  We  did  not 
receive  a  response  from  NFC,  nor  did 
we  receive  a  response  from  Ravine. 

We  received  a  questionnaire  response 
from  CEA  in  April  2001.  We  issued 
supplemental  questioimaires  in  May 
and  August  2001.  CEA  responded  to 
these  questioimaires  in  June,  July, 
August  and  September  2001.  On 
October  4,  2001,  CEA's  counsel 
confirmed  in  a  telephone  conversation 
that  the  entry  of  the  subject 
merchandise  reported  in  CEA's 
questionnaire  response  had  already 
been  liquidated  by  the  Customs  Service 
(see  M emorandimi  to  the  File  from 
Sophie  Castro  dated  October  9,  2001). 

In  November  2001,  we  requested 
information  concerning  CEA's  reported 
sale  transaction  from  NFC,  NFP/USA, 
and  CEA's  customer,  Horley  Trading 
Co..  Ltd.  (Horley).  We  received 
responses  from  NFP/USA  and  Horley; 
we  did  not  receive  a  response  from  NFC. 

On  July  19,  2001,  due  to  the  reasons 
set  forth  in  the  Notice  of  Extension  of 
Time  Limit  for  the  Preliminary  Results 
of  Antidumping  Administrative  Review: 
Certain  Preserved  Mushrooms  from 
Chile,  66  FR  37640  (July  19,  2001),  we 
extended  the  due  date  for  the 
preliminary  results  to  November  15. 
2001,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act.  On  November 
19,  2001,  we  again  extended  the  due 
date  of  the  preliminary  results  to 
December  31,  2001,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (see 
Notice  of  Extension  of  Time  Limit  for 
the  Preliminary  Results  of  Antidumping 
Administrative  Review:  Certain 
Preserved  Mushrooms  from  Chile,  66  FR 
57937  (November  19,  2001)). 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  certain  preserved  mushrooms, 
whether  imported  whole,  sliced,  diced, 
or  as  stems  and  pieces.  The  preserved 
mushrooms  covered  under  this  order  are 
the  species  Agaricus  bisporus  and 
Agaricus  bitorquis.  "Preserved 
mushrooms"  refer  to  mushrooms  that 
have  been  prepared  or  preserved  by 
cleaning,  blanching,  and  sometimes 
slicing  or  cutting.  "These  mushrooms  are 
then  packed  and  heated  in  containers 
including  but  not  limited  to  cans  or 
glass  jars  in  a  siutable  liquid  medium, 
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including  but  not  limited  to  water, 
brine,  butter  or  butter  sauce.  Preserved 
mushrooms  may  be  imported  whole, 
sliced,  diced,  or  as  stems  and  pieces. 
Included  within  the  scope  of  this  order 
are  "brined"  mushrooms,  which  are 
presalted  and  packed  in  a  heavy  salt 
solution  to  provisionally  preserve  them 
for  further  processing. 

Excluded  from  the  scope  of  this  order 
are  the  following:  (1)  All  other  species 
of  mushroom,  including  straw 
mushrooms;  (2)  all  fiesh  and  chilled 
mushrooms,  including  "refrigerated"  or 
"quick  blanched  mushrooms";  (3)  dried 
'  mushrooms;  (4)  frozen  mushrooms;  and 
(5)  "marinated,"  "acidified"  or 
"pickled"  mushrooms,  which  are 
prepared  or  preserved  by  means  of 
vinegar  or  acetic  acid,  but  may  contain 
oil  or  other  additives. 

The  merchandise  subject  to  this  order 
is  currently  classifiable  imder 
subheadings  2003.10.0027, 
2003.10.0031,  2003.10.0037, 
2003.10.0043,  2003.10.0047, 
2003.10.0053,  and  0711.90.4000  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
HTSUs  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
order  is  dispositive. 

Determination  of  Exporter/Respondent 

According  to  the  information 
developed  in  this  review,  CEA 
purchased  provisionally  preserved  (i.e., 
brined)  mushrooms  in  bulk  containers 
bom  NFC.  CEA  reported  that  it 
subsequently  retorted  and  repacked  the 
subject  merchandise  into  commercial- 
size  cans  and  sold  and  shipped  them  to 
its  U.S.  customer,  Horley.  These  cans 
were  packed  with  the  Nature's  Farm 
brand  on  the  label  and  the  statement 
"Distributed  by  Nature's  Farm  Products, 
Inc."  on  the  label.  CEA  reported  its  sale 
to  Horley  for  purposes  of  this  review 
and  stated  that,  to  the  best  of  its 
knowledge,  NFC  did  not  have 
knowledge  that  the  merchandise  was 
destined  for  the  United  States  at  the 
time  of  NFC's  sale  to  CEA. 

We  have  determined,  based  on  our 
analysis  of  the  information  provided  by 
CEA,  NFP/USA,  and  Horley,  that  the 
first  party  with  knowledge  of 
destination  was  NFC  and  therefore  the 
relevant  transaction  in  accordance  with 
section  772(a)  of  the  Act  is  NFC's  sale 
to  CEA  for  exportation  to  the  United 
States.  Although  CEA  claims  that  it  is 
the  first  party  in  the  chain  of 
distribution  who  had  knowledge  that 
the  ultimate  destination  of  the  sale  was 
the  United  States,  our  determination 
that  NFC  is  the  exporter  who  had 
knowledge  of  destination  is  based  on 


evidence  that  NFC  was  affiliated  with 
NFP/USA,  that  NFP/USA  and  Horley 
are  affiliated,  and  that  NFP/USA  and  . 
Horley  were  engaged  in  sales 
negotiations  with  CEA  immediately 
prior  to  or  at  the  same  time  as  their 
affiliate  NFC  sold  subject  merchandise 
to  CEA. 

Horley  and  NFP/USA 

Horley  and  NFP/USA  both  claim  to  be 
unaffiliated  with  each  other.  They  claim 
that  Horley  merely  has  a  licensing, 
rental,  and  commission  agreement  with 
NFP/USA.  which  enables  Horley  to  use 
the  NFP/USA  brand  on  canned 
mushroom  labels,  and  that  NFP/USA's 
senior  staff  members  are  employed  with 
Horley  only  in  the  role  of  "technical 
consultants." 

Among  the  specific  "persons" 
considered  in  reaching  an  affiliated 
decision  are  officers  and  directors  of 
organizations,  employer  and  employee, 
and  "any  person  who  controls  any  other 
person  or  such  persons."  See  section 
771(33)  of  the  Act.  Moreover,  "a  person 
shall  be  considered  to  control  another 
person  if  the  person  is  legally  or 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  the  other 
person." 

The  Statement  of  Administrative 
Action,  H.  Doc.  No.  103-316.  Vol.  1 
(1994)  (SAA)  at  838  states  that  "[tjhe 
traditional  focus  on  control  through 
stock  ownership  fails  to  address 
adequately  modem  business 
arrangements,  which  often  find  one  firm 
operationally  in  a  position  to  exercise 
restraint  or  direction  over  another  even 
in  the  absence  of  an  equity  relationship. 
A  company  may  be  in  a  position  to 
exercise  restraint  or  direction,  for 
example,  through  corporate  or  family 
groupings,  franchises,  or  joint  venture 
agreements,  debt  financing,  or  close 
supplier  relationships  in  which  the 
supplier  or  buyer  becomes  reliant  upon 
the  other." 

There  are  several  factors  on  the  record 
which  lead  us  to  believe  that  NFP/USA 
and  its  officers  exercise  control  over 
Horley  legally  or  operationally.  NFP/ 
USA  claims  that  it  ceased  import 
operations  immediately  prior  to 
Horley's  commencement  of  business 
operations.  Horley  established  an  office 
at  NFP/USA's  facility,  and  the  two 
entities  continue  to  share  the  facility  to 
this  day.  Furthermore,  Horley 
commenced  negotiations  on  the  import 
of  the  subject  merchandise  from  CEA 
even  before  it  was  legally  incorporated, 
but  only  after  NFP/USA,  who  was 
initially  contacted  by  CEA,  referred  the 
business  to  Horley.  In  fact,  NFP/USA's 
president  is  the  only  person  on  the 
record  identified  as  negotiating  the  sale 


with  CEA  on  Horley's  behalf. 
Furthermore,  NFP/USA's  president  is 
also  the  only  person  who  has  provided 
factual  information  on  Horley's  behalf 
in  response  to  our  questionnaires, 
although  NFP/USA's  vice  president 
certified  Horiey's  December  3,  2001. 
factual  submission  under  19  CFR 
351.303(g)(1).  In  addition,  Horley's 
accountant  also  has  been  employed  as 
NFP/USA's  accounting  manager. 
Besides  shared  managers  and  shared 
facilities.  Horley  also  shares  something 
much  more  obvious  with  NFP/USA — 
NFP/USA's  name.  Horley  has  the  rights 
to  all  of  NFP/USA's  brand  names, 
according  to  the  licensing  agreement 
submitted  to  the  Department.  Therefore, 
although  Horley  does  not  market  itself 
as  NFP/USA,  it  markets  its  products  as 
NFP/USA  goods.  Thus,  for  all  intents 
and  purposes,  taken  as  a  whole,  we 
believe  that  the  record  demonstrates 
that  NFP/USA  and  its  officers  have 
shepherded  and  significantly  controlled 
Horley's  transactions  with  CEA. 

In  Ta  Chen  Stainless  Steel  Pipe,  1999 
Ct.  tatl.  Trade  LEXIS  110  (October  28, 
1999)  (Ta  Chen],  the  Department  found 
two  companies,  Ta  Chen  and  Sun,  to  be 
affiliated.  In  making  this  determination, 
the  Department  cited  a  number  of 
factors,  including  (a)  historical  ties 
between  the  companies,  (b)  former  Ta 
Chen  employees  working  for  Sun;  and 
.(c)  Sun's  distribution  solely  of  Ta  Chen 
products.  See  id.  at  115-117.  The  Court 
of  International  Trade  (CIT)  affirmed  the 
Department's  affiliation  determination, 
stating,  "(ejven  if  each  of  the  individual 
connections  between  Ta  Chen  and  Sim, 
standing  alone,  may  not  be  sufficient  to 
establish  control.  Commerce's 
conclusion  that  the  niunerous 
connections  between  Ta  Chen  and  Sun 
were  indicative  of  control  was 
reasonable.  Conunerce  did  not  rely  on 
any  one  factor  in  concluding  that  Ta 
Chen  and  Sun  were  affiliated  parties, 
rather,  it  determined  that  the 
combination  of  factors  was  sufficient 
proof  of  affiliation."  See  id. 

We  find  that  the  circumstances  in  this 
case  are  comparable  to  those 
contemplated  in  the  SAA  and  similar  to 
those  in  Ta  Chen.  The  totality  of  factors 
demonstrate  that  NFP/USA  and  Horiey 
are  affiliated  companies.  The  two 
companies  share  officers,  business 
opportunities,  office  space,  and  product 
brand  names.  Such  a  relationship . 
between  these  two  companies  indicates 
that  NFP/USA  controls  Horley  for 
purposes  of  this  review,  within  the 
meaning  of  section  771(33)(G)  of  the 
Act. 
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NFP/USA  and  NFC 

As  discussed  in  both  the  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Preserved 
Mushrooms  From  Chile.  63  FR  41786 
(August  5. 1998),  and  the  LTFV Final 
DeterminaUon,  NFP/USA  and  NFC  are 
closely  affiliated  companies.  For 
example,  all  of  NFC's  sales  in  the  LTFV 
investigation  were  made  through  NFP/ 
USA  as  constructed  export  price 
transactions.  NFP/USA  incurred  the 
expense  for  certain  NFC  production 
activities  (see  LTFV  Final 
Determination,  63  FR  at  56614).  Further, 
NFP/USA  acknowledged  that  "NFP/ 
USA  is  the  primary  funding  source  of 
NFP's  operations"  [id.,  63  FR  at  56623). 
The  record  of  this  review  shows  no 
change  in  this  status  until  February 
2000.  Accordingly,  NFP/USA  was 
clearly  affiliated  with  NFC  when  NFC 
sold  its  brined  mushrooms  to  CEA  in 
January  2000.  Furthermore,  CEA 
indicated  in  its  questionnaire  responses 
that  it  only  pursued  business  with  NFC 
after  it  was  confident  that  Horley  would 
purchase  canned  mushrooms  from  CEA 
(see  CEA's  December  7,  2001, 
submission  at  page  3).  Thus,  Horley  was 
in  sales  negotiations  with  CEA  at  the 
same  time  NFP/USA's  affiliate  NFC  was 
negotiating  to  sell  the  subject 
merchandise  to  CEA.  As  discussed 
above,  Horley  and  NFP/USA  are 
affiliated  companies.  Accordingly,  we 
believe  that  the  weight  of  the  evidence 
supports  our  finding  that  NFC  had 
knowledge  at  the  time  of  its  sale  to  CEA, 
through  its  affiliation  with  NFP/USA, 
that  the  ultimate  destination  of  its  sale 
of  brined  mushrooms  to  CEA  was  the 
United  States. 

NFP/USA  claims  that  it  agreed  to 
sever  its  affiliation  with  NFC  in 
November  1999  (see  NFP/USA's 
December  3,  2001,  submission  at  page 
5).  However,  NFP/USA  provided  no 
evidence  on  the  record  of  such  an 
agreement.  Moreover,  NFP/USA 
acknowledges  that  NFC  and  NFP/USA 
remained  legally  affiliated  imtil  the 
formal  transfer  of  NFP/USA's  stock  in 
February  2000. 

NFP/USA  and  NFC  were  legally 
affiliated  at  the  time  of  NFC's  sale  of 
brined  mushrooms  to  CEA  through 
NFP/USA's  equity  in  NFC,  as  well  as 
through  their  strong  historical  ties. 
Given  that  the  subject  merchandise  was 
produced  by  NFC,  and  that  it  ultimately 
arrived  in  the  United  States  in  Horley's, 
and  thereby  NFP/USA's,  control  under 
the  Nature's  Farm  brand  name,  the 
record  evidence  leads  us  also  to 
conclude  that  NFC  had  knowledge  of 
the  ultimate  destination  of  the  product 
when  it  was  sold  to  CEA. 


Use  of  Facts  Otherwise  Available 

As  stated  above  under  "Case  History," 
the  Department  initiated  an 
administrative  review  of  three 
companies:  Ravine,  NFC,  and  CEA. 

Section  776(a)(2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
person  (A)  withholds  information  that 
has  been  requested  by  the  administering 
authority;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  shall, 
subject  to  section  782(d),  use  the  facts 
otherwise  available  in  reaching  the 
applicable  determination  under  this 
title."  Because  Ravine  and  NFC  have 
provided  no  information,  we  are 
assigning  Ravine  and  NFC  margins  on 
the  basis  of  the  facts  available,  in 
accordance  with  section  776(a)  of  the 
Act.  As  we  have  determined  that  CEA's 
sale  should  be  considered  a  sale  by 
NFC,  we  have  included  this  transaction 
in  the  rate  assigned  to  NFC. 

Ravine 

As  noted  above.  Ravine  did  not 
respond  to  the  Department's 
questionnaire.  Therefore,  the 
Department  was  imable  to  issue  further 
questionnaires  and  review  Ravine's 
information  pursuant  to  sections  782(d) 
and  782(e)  of  the  Act.  Because  of  its 
refusal  to  cooperate  in  this  review,  we 
determine  that  the  application  of  a  rate 
based  on  facts  available  is  appropriate 
pursuant  to  section  776(a)(2)  of  die  Act. 

NFC 

As  discussed  above,  NFC  did  not 
respond  either  to  the  Department's 
questionnaire,  nor  to  the  Department's 
November  2001  request  for  information. 
Thus  we  determine  that  the  application 
of  facts  available  is  appropriate  in  the 
case  of  NFC. 

Application  of  Adverse  Facts  Available 

Because  Ravine  and  NFC  have  refused 
to  participate  in  this  administrative 
review,  we  preliminarily  determine  that 
an  adverse  inference  is  warranted  in 
selecting  facts  otherwise  available,  in 
accordance  with  section  776(b)  of  the 
Act  (see,  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Persulfates  from  The 
People's  Republic  of  China,  62  FR 
27222,  27224  (May  19, 1997);  and 
Certain  Grain-Oriented  Electrical  Steel 
From  Italy:  Final  Results  of 
Antidumping  Duty  Administrative 


Review,  62  FR  2655  (January  17, 1997) 
(applying  an  adverse  inference,  as 
explained  in  detailed  in  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Grain- 
Oriented  Electrical  Steel  From  Italy,  61 
FR  36551,  36552,  (July  11. 1996))). 

Section  776(b)  of  the  Act  provides 
that,  if  the  Department  finds  that  an 
interested  party  "has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  a  request  for  information," 
the  Department  may  use  information 
that  is  adverse  to  the  interests  of  the 
party  as  facts  otherwise  available. 
Adverse  inferences  are  appropriate  "to 
ensure  that  the  party  does  not  obtain  a 
more  favorable'  result  by  failing  to 
cooperate  than  if  it  had  cooperated 
fully."  See  SAA  at  870.  Furthermore, 
"an  affirmative  finding  of  bad  faith  on 
the  part  of  the  respondent  is  not 
required  before  the  Department  may 
make  an  adverse  inference."  See 
Antidumping  Duties;  Countervailing 
Duties:  Final  Rule,  62  FR  27296,  27340 
(May  19, 1997). 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  adverse  facts 
available  information  derived  from  the 
petition,  the  final  determination  from 
the  LTFV  investigation,  a  previous 
administrative  review,  or  any  other 
information  placed  on  the  record.  Under 
section  782(c)  of  the  Act,  a  respondent 
has  a  responsibility  not  only  to  notify 
the  Department  if  it  is  unable  to  provide 
requested  information,  but  also  to 
provide  a  "full  explanation  and 
suggested  alternative  forms." 

Ravine  and  NFC  failed  to  respond  to 
our  request  for  information  in  any 
manner,  thereby  failing  to  comply  with 
this  provision  of  the  statute  and  making 
it  impossible  for  the  Department  to 
conduct  an  administrative  review  of 
their  sales  or  entries.  Therefore,  we  have 
determined  that  Ravine  and  NFC  failed 
to  cooperate  to  the  best  of  their  abilities 
and  we  have  made  an  adverse  inference 
in  applying  the  facts  available. 

In  this  proceeding,  the  only  rate  that 
has  been  in  effect  has  been  the  rate  of  , 
148.51%  calculated  for  NFC  and  All 
Others  in  the  LTFV  Final  Determination. 
Information  from  prior  segments  of  the 
proceeding  constitutes  secondary 
information  and  section  776(c)  of  the 
Act  provides  that  the  Department  shall, 
to  the  extent  practicable,  corroborate 
that  secondary  information  from 
independent  sources  reasonably  at  its 
disposal.  The  SAA  provides  that 
"corroborate"  means  that  the 
Department  will  satisfy  itself  that  the 
secondary  information  to  be  used  has 
probative  value  (see  SAA  at  870). 

To  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
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practicable,  examine  the  reliability  and 
relevance  of  the  information  to  be  used. 
See  Preliminary  Results  of  Antidumping 
Duty  Administrative  Reviews  and 
Partial  Termination  of  Administrative 
Review:  Tapered  Roller  Bearings  and 
Parts  Thereof  Finished  and  Unfinished, 
from  Japan,  and  Tapered  Roller 
Bearings.  Four  Inches  or  Less  in  Outside 
Diameter,  and  Components  Thereof 
from  Japan,  61  FR  57392  (November  6, 
1996)  [TRBs).  However,  unlike  other 
types  of  information,  such  as  input  costs 
or  selling  expenses,  there  are  no 
independent  sources  for  calculated 
dumping  margins.  Thus,  in  an 
admbiistrative  review,  if  the  Department 
chooses  as  adverse  facts  available  a 
calculated  dumping  margin  from  a  prior 
segment  of  the  proceeding,  it  is  not 
necessary  to  question  the  reliability  of 
the  margin  for  that  time  period.  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
"will  consider  information  reasonably  at 
its  disposal  as  to  whether  there  are 
circumstances  that  would  render  a 
margin  inappropriate.  Where 
circumstances  indicate  that  the  selected 
margin  is  not  appropriate  as  adverse 
facts  available,  the  Department  will 
disregard  the  margin  and  determine  an 
appropriate  margin"  [id.;  see  also  TRBs 
and  Fresh  Cut  Flowers  from  Mexico; 
Final  Results  of  Antidumping  Duty 
Administrative  Review.  61  FR  6812, 
6814  (Feb.  22, 1996)  (where  the 
Department  disregarded  the  highest 
margin  as  adverse  facts  available 
because  the  margin  was  based  on 
another  company'simcharacteristic 
business  expense  resulting  in  an 
unusually  high  margin)). 

As  noted  above,  the  highest  calculated 
margin  (and  the  only  calculated  margin) 
in  the  history  of  this  proceeding  is 
148.51  percent.  In  the  instant  review, 
there  are  no  circumstances  indicating 
that  this  margin  is  inappropriate  as  facts 
available.  Moreover,  this  rate  is 
currently  applicable  to  all  subject 
merchandise.  Assigning  a  lower  rate, 
even  if  one  were  available,  would 
effectively  reward  these  companies  for 
their  failure  to  cooperate.  Therefore,  we 
find  that  the  148.51  percent  rate  is 
corroborated  to  the  greatest  extent 
practicable  in  accordance  with  section 
776(c)  of  the  Act. 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
dumping  margin  for  the  POR  is  as 
follows: 


Manufacturer/exporter 


Nature's  Farm  Products  (Chile) 
S.A.  (including  merchandise 
shipped  by  the  Colombian  firm 
Compafiia  Envasadora  del 
Atlantico)  

Ravine  Foods  


Margin 
(percent) 


148.51 
148.51 


If  requested,  a  hearing  will  be  held  44 
days  after  the  date  of  publication  of  this 
notice,  or  the  first  work  day  thereafter. 

Issues  raised  in  the  hearing  will  be 
limited  to  those  raised  in  the  respective 
case  briefs  and  rebuttal  briefs.  Case 
briefs  from  interested  parties  and 
rebuttal  briefs,  limited  to  the  issues 
raised  in  the  respective  case  briefs,  may 
be  submitted  not  later  than  30  days  and 
37  days,  respectively,  from  the  date  of 
publication  of  these  preliminary  results. 
See  19  CFR  351.309(c)  and  (d).  Parties 
who  submit  case  briefs  or  rebuttal  briefs 
in  this  proceeding  are  requested  to 
submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument.  Parties  are 
also  encouraged  to  provide  a  summary 
of  the  arguments  not  to  exceed  five 
pages  and  a  table  of  statutes, 
regulations,  and  cases  cited. 

The  Department  will  issue  the  final 
resiUts  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  briefs,  not 
later  than  120  days  after  the  date  of 
publication  of  this  notice. 

Interested  parties  who  wish  to  request 
a  hearing  or  to  participate  if  one  is 
requested,  must  submit  a  written 
request  to  the  Assistant  Secretary  for 
Import  Administration,  Room  B-099, 
within  30  days  of  the  date  of  publication 
of  this  notice.  Requests  should  contain: 
(1)  The  party's  name,  address  and 
telephone  number;  (2)  the  number  of 
participants;  and  (3)  a  list  of  issues  to  be 
discussed.  See  19  CFR  351.310(c). 

Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appropriate  appraisement  instructions 
directly  to  the  Customs  Service  upon 
completion  of  this  review.  The  final 
results  of  this  review  shall  be  the  basis 
for  the  assessment  of  antidumping 
duties  on  entries  of  merchandise 
covered  by  the  final  results  of  this 
review  and  for  future  deposits  of 
estimated  duties.  We  will  instruct  the 
Customs  Service  to  assess  antidumping 


duties  on  all  appropriate  entries  covered 
by  this  review  on  an  importer-specific 
basis.  We  are  also  instructing  Customs 
to  apply  a  specific  rate  to  all  entries 
manufoctured  by  NFC  and  sold  to  CEA. 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
by  section  751(a)(1)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  will  be  that  established  in  the 
final  results  of  this  review;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  if  the  exporter  is 
not  a  firm  covered  in  diis  review,  a  prior 
review,  or  the  original" LTFV 
investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise:  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  148.51 
percent,  the  "All  Others  "  rate  made 
effective  by  the  LTFV  investigation. 
These  requirements,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  administrative  review  and  notice 
are  published  in  accordance  with 
section  751(a)(1)  of  the  Act  and  19  CFR 
351.221. 

Dated:  December  28,  2001. 
Richard  W.  Moreland, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-245  Filed  1-3-02;  8:45  ami 
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DEPARTMENT  OF  COMMBiCE 
lirtamatlonai  Trade  Administration 

[A-570-501] 

Naturai  Bristle  Paint  Bruslws  and 
Brush  Heads  From  the  People's 
Republic  of  China:  Notice  of 
Rescission  of  Antidumping 
Administrative  Duty  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  4,  2002. 
SUMMARY:  On  February  28.  2001,  the 
Department  recefived  a  timely  request 
firom  the  Paint  Apphcator  Division  of 
the  American  Brush  Manufacturers 
Association  (the  petitioner),  to  conduct 
an  administrative  review  of  the  sales  of 
Hebei  Founder  Import  &  Export 
Company  (Hebei  Foimder)  and  Hunan 
Provincial  Native  Products  Import  & 
Export  Corp.  (Hunan  Provincial]  on 
February  28.  2001.  On  March  22.  2001. 
the  Department  initiated  an 
administrative  review  of  the 
antidumping  duty  order  on  natural 
bristle  paintbrushes  and  paint  brush 
heads  (natiiral  paintbrushes)  for  the 
period  of  review  (POR)  of  February  1, 
2000  through  January  31 ,  2001 .  On 
September  12,  2001,  the  Department 
rescinded  this  review  with  respect  to 
Hebei  Founder.  We  are  now  rescinding 
this  review  with  respect  to  Himan 
Provincial  as  a  result  of  the  petitioner's 
withdrawal  of  its  request  for  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn,  AD/CVD  Enforcement 
Group  ni.  Import  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230,  telephone:  (202) 
482-4236. 

SUPPLEMENTARY  INFORMATKMI: 

Background 

On  February  14,  2001,  the  Department 
published  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 
antidumping  duty  order  on  natiiral 
paintbrushes  from  the  People's  RepubUc 
of  China  (PRC)  (66  FR  10269).  On 
February  28,  2001,  the  Department 
received  a  timely  request  from  the 
petitioner  for  administrative  reviews  of 
Hunan  Provincial  and  Hebei  Founder  in 
accordance  with  19  CFR  351.213(b).  On 
March  22.  2001,  in  accordance  with  19 
CFR  351.221(b)(1),  the  Department 
initiated  an  administrative  review  of  die 
antidumping  duty  order  on  natural 
paintbrushes,  for  the  period  from 
February  1,  2000  through  January  31, 
2001,  in  order  to  determine  whether 
merchandise  imported  into  the  United 


States  is  being  sold  at  less  than  fair 
value  prices.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocations  in  Part  (66  FR  16037). 
On  September  12,  2001,  pursuant  to 
19  CFR  351.213(d)(3),  the  Department 
rescinded  the  administrative  review 
with  regard  to  Hebei  Foimder  since  we 
found  no  entries  or  shipments  from 
Hebei  Founder  diuing  the  POR.  (See  66 
FR  47450.)  On  December  6,  2001,  the 
petitioner  withdrew  its  request  for  this 
review  with  regard  to  Himan  Provincial. 

Recission  of  Antidumping 
Administrative  Review 

The  Department's  regulations  at  19 
CFR  351.213(d)(1)  provide  that  a  party 
may  withdraw  its  request  for  review 
within  90  days  of  the  date  of  publication 
of  the  notice  of  initiation  of  the 
requested  review.  Although  the 
petitioner's  request  for  withdrawal  was 
more  than  90  days  from  the  date  of 
initiation,  consistent  with  the 
Department's  past  practice  in  the 
context  of  administrative  reviews 
conducted  imder  section  751(a)  of  the 
Act,  the  Department  has  discretion  to 
extend  the  time  period  for  withdrawal 
on  a  case-by-case  basis.  [See  e.g.  Iron 
Construction  Casings  from  Canada: 
Notice  of  Rescission  of  Antidumping 
Duty  Administrative  Review,  63  FR 
45797  (August  27, 1998).)  Rescission  of 
this  review  would  not  prejudice  any 
party  in  this  proceeding,  as  Hunan 
Provincial  would  continue  to  receive  its 
company-specific  cash  deposit  rate  to 
which  it  was  subject  at  the  time  of  the 
initiation  of  this  review.  The  petitioners 
are  the  only  party  that  requested  a 
review  of  Hunan  Provincial's  sales  for 
the  February  1,  2000  through  January 
31,  2001  POR.  Moreover,  the 
Department  has  not  yet  devoted 
extensive  time  and  resources  to  this 
review.  Therefore,  we  determine  that  it 
is  reasonable  to  extend  the  deadline 
imder  section  351.213(d),  and  to  rescind 
this  review. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
di«position  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  die  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  section 
751  of  the  Tariff  Act  of  1930,  as 


amended  (19  U.S.C.  1675)  and  19  CFR 
351.213(d). 

Dated:  December  27,  2001. 
Richard  O.  Weible, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration,  Group  III. 

[FR  Doc.  02-243  Filed  1-3-02;  8:45  am] 
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DEPARTIMENT  OF  COIMMERCE 

International  Trade  Administration 
[A-201-828] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Welded  Large 
Diameter  Line  Pipe  From  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  the  final 
determination  of  sales  at  less  than  fair 
value  investigation:  welded  large 
diameter  line  pipe  from  Mexico. 

SUMMARY:  On  August  1 5 ,  2001 ,  the 
Department  of  Commerce 
("Department")  published  the 
preliminary  determination  in  the  less 
than  fair  value  ("LTFV")  investigation 
of  welded  large  diameter  line  pipe  from 
Mexico.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Welded  Large  Diameter  Line 
Pipe  from  Mexico,  66  FR  42841  (August 
15,  2001)  ("Preliminary 
Determination").  This  investigation 
covers  one  manufacturer/exporter  of  the 
subject  merchandise. 

Based  upon  our  verification  of  the 
data  and  analysis  of  the  comments 
received,  we  have  not  made  changes  to 
our  margin  calculations.  Therefore,  the 
final  determination  does  not  differ  from 
the  preliminary  determination.  The  final 
weighted-average  dumping  margin  is 
listed  below  in  the  section  titled 
"Continuation  of  Suspension  of 
Liquidation." 

EFFECTIVE  DATE:  January  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mesbah  Motamed  or  Robert  Boiling, 
Enforcement  Group  in.  Office  9,  Import 
Administration,  International  Trade 
Administration.  U.S.  Department  of 
Commerce.  1401  Constitution  Avenue, 
NW.,  Washington,  DC  20230,  telephone 
202-482-1382  (Motamed)  or  202-482- 
3434  (Boiling),  fax  202-482-1388. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930 
("Act")  are  references  to  the  provisions 
efiiective  January  1, 1995.  the  effective 
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date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act 
("URAA").  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (2000). 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
January  1,  2000  through  December  31, 
2000. 

Final  Determination 

We  determine  that  certain  welded 
large  diameter  line  pipe  from  Mexico  is 
being,  or  is  likely  to  be,  sold  in  the 
United  States  at  less  than  fair  value 
("LTFV"),  as  provided  in  section  735  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Continuation 
of  Suspension  of  Liquidation"  section  of 
this  notice. 

Background 

On  January  30.  2001,  the  Department 
initiated  the  above  referenced 
investigation.  See  Notice  of  Initiation  of 
Antidumping  Duty  Investigations: 
Welded  Large  Diameter  Line  Pipe  from 
Mexico  and  Japan.  66  FR  11266  ? 
(February  23,  2001).  On  August  15, 
2001,  the  Department  published  a  notice 
of  its  preliminary  determination  in  the 
investigation.  See  Preliminary 
Determination,  66  FR  42841.  From 
October  31,  2001  through  November  5, 
2001,  the  Department  conducted  a  sales 
and  cost  verification  for  Productora  . 
Mexicana  de  Tuberia  ("PMT").  See 
Sales  and  Cost  Verification  Report 
(November  14,  2001).  We  invited  parties 
to  comment  on  our  Preliminary 
Determination.  Petitioners  submitted 
their  case  brief  ("Petitioners'  Brief)  on 
November  21,  2001.  PMT  did  not 
submit  a  case  brief  or  a  rebuttal  brief. 
The  Department  has  conducted  and 
completed  the  investigation  in 
accordance  with  section  735  of  the  Act. 

Scope  of  the  Investigation 

The  product  covered  by  this 
investigation  is  certain  welded  carbon 
and  alloy  line  pipe,  of  circular  cross 
section  and  with  an  outside  diameter 
greater  than  16  inches,  but  less  than  64 
inches,  in  diameter,  whether  or  not 
stenciled.  This  product  is  normally 
produced  according  to  American 
Petroleum  Institute  (API)  specifications, 
including  Grades  A25,  A,  B,  and  X 
grades  ranging  from  X42  to  X80,  but  can 
also  be  produced  to  other  specifications. 

Specifically  not  included  within  the 
scope  of  this  investigation  is  American 
Water  Works  Association  (AWWA) 
specification  water  and  sewage  pipe  and 
the  following  size/grade  combinations 
of  line  pipe: 


•  Having  an  outside  diameter  greater 
than  or  equal  to  18  inches  and  less  than 
or  equal  to  22  inches,  with  a  wall 
thickness  measuring  0.750  inch  or 
greater,  regardless  of  grade. 

•  Having  an  outside  diameter  greater 
than  or  equal  to  24  inches  and  less  than 
30  inches,  with  wall  thickness 
measuring  greater  than  0.875  inches  in 
grades  A,  B,  and  X42,  with  wall 
thickness  measuring  greater  than  0.750 
inches  in  grades  X52  through  X56.  and 
with  wall  thickness  measuring  greater 
than  0.688  inches  in  grades  X60  or 
greater. 

•  Having  an  outside  diameter  greater 
than  or  equal  to  30  inches  and  less  than 
36  inches,  with  wall  thickness 
measuring  greater  than  1.250  inches  in 
grades  A,  B,  and  X42,  with  wail 
diickness  measuring  greater  than  1.000 
inches  in  grades  X52  through  X56,  and 
with  wall  thickness  measuring  greater 
dian  0.875  inches  in  grades  X60  or 
greater. 

•  Having  an  outside  diameter  greater 
than  or  equal  to  36  inches  and  less  than 
42  inches,  with  wall  thickness 
measuring  greater  than  1.375  inches  in 
grades  A,  B,  and  X42.  with  wall 
thickness  measuring  greater  than  1.250 
inches  in  grades  X52  through  X56.  and 
with  wall  thickness  measuring  greater 
than  1.125  inches  in  grades  X60  or 
greater. 

•  Having  an  outside  diameter  greater 
than  or  equal  to  42  inches  and  less  than 
64  inches,  with  a  wall  thickness 
measuring  greater  than  1.500  inches  in 
grades  A,  B,  and  X42,  with  wall 
thickness  measuring  greater  than  1.375 
inches  in  grades  X52  through  X56,  and 
with  wall  thickness  measuring  greater 
than  1.250  inches  in  grades  X60  or 
greater. 

•  Having  an  outside  diameter  equal  to 
48  inches,  with  a  wall  thickness 
measuring  1.0  inch  or  greater,  in  grades 
X-80  or  greater. 

The  product  currently  is  classified 
under  U.S.  Harmonized  Tariff  Schedule 
("HTSUS")  item  numbers 
7305.11.10.30,  7305.11.10.60, 
7305.11.50.00,  7305.12.10.30, 
7305.12.10.60,  7305.12.50.00, 
7305.19.10.30.  7305.19.10.60,  and 
7305.19.50.00.  Although  the  HTSUS 
item  numbers  are  provided  for 
convenience  and  customs  purposes,  the 
wrritten  description  of  the  scope  is 
dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  briefs  to 
this  investigation  are  addressed  in  the 
December  28,  2001  Issues  and  Decision 
Memorandum  ("Decision  Memo")  from 
Joseph  A.  Spetrini,  Deputy  Assistant 
Secretary  for  Import  Administration, 


Group  III  to  Faryar  Shirzad,  Assistant 
Secretary  for  Import  Administration, 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
and  other  issues  addressed,  all  of  which 
are  in  the  Decision  _Memo,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  the 
Decision  Memo,  a  public  memorandum 
which  is  on  file  at  the  U.S.  Department 
of  Commerce,  in  the  Central  Records 
Unit,  in  room  B-099.  In  addition,  a 
complete  version  of  the  Decision  Memo 
can  be  accessed  directly  on  the  Web  at 
http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memo  are  identical  in  content. 

Use  of  Total  Adverse  Facts  Available 

In  the  preliminary  determination,  the 
Department  applied  facts  available  to 
the  mandatory  respondent.  Deficiencies 
present  in  respondent's  response  made 
it  impossible  for  the  Department  to 
appropriately  calculate  a  preliminary 
antidumping  duty  margin. 
Consequently,  the  Department  assigned 
PMT-Tubacero  the  rate  of  49.86  percent, 
the  margin  calculated  from  information 
in  the  petition  knd  used  for  initiation. 
The  Department  also  applied  the  49.86 
percent  margin  as  the  "All  Others"  rate. 

Subsequent  to  the  preliminary 
determination,  we  have  determined  that 
the  use  of  total  adverse  facts  available  is 
appropriate  for  the  final  determination 
for  our  analysis  of  PMT  and  its 
collapsed  affiliate  Tubacero,  hereinafter 
referred  to  as  "PMT-Tubacero.  "  For  a 
discussion  of  our  determination  with 
respect  to  this  matter,  see  the  Decision 
Memo.  Consequently,  we  have 
continued  to  apply  die  rate  of  49.86 
percent  for  purposes  of  this  final 
determination. 

All-Others  Rate 

Section  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 
weighted-average  dumping  margins 
established  for  all  exporters  and 
producers  individually  investigated  are 
zero  or  de  minimis  margins,  or  are 
determined  entirely  under  section  776 
of  the  Act,  the  Department  may  use  any 
reasonable  method  to  establish  the 
estimated  "all-others"  rate  for  exporters 
and  producers  not  individually 
investigated.  This  provision 
contemplates  that  we  weight-average 
margins  other  than  facts  available 
margins  to  establish  the  "all  others" 
rate.  Where  the  data  do  not  permit 
weight-averaging  such  rates,  the 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc.  No. 
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316, 103d  Cong.,  2d  Sess.  870  (1994) 
("SAA")  at  873  provides  that  we  may 
use  other  reasonable  methods.  Because 
the  petition  contained  only  an  estimated 
price-to-price  dumping  margin,  which 
the  Department  adjusted  for  purposes  of 
initiation,  there  are  no  additional 
estimated  margins  available  with  which 
to  create  the  "all  others"  rale.  Therefore, 
we  applied  the  published  margin  of 
49.86  percent  as  the  "all  others"  rate. 

Continaatioii  of  Suspension  of 
Liquidation 


In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
subject  merchandise  from  Mexico  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication  of  the 
PTeliminary  Determination  in  the . 
Federal  Register.  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  posting  of  a  bond  equal  to  the 
estimated  amount  by  which  the  normal 
value  exceeds  the  U.S.  price  as  shown 
below.  The  suspension  of  liquidation 
instructions  will  remain  in  effect  until 
further  notice. 

Stainless  Steel  Butt-Weld  Pipe 
Fittings 


Producer/Manufacturer/Exporter 

Weighted- 
average 
margin 
(percent) 

PMT-Tut)acero 

49.86 

All  Ottiers , 

49.86 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  final  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order  directing 
Customs  to  assess  antidumping  duties 
on  all  imports  of  the  subject 
merchandise  entered  or  withdrawn  from 
warehouse  for  consumption  on  or  after 
the  effective  date  of  the  suspension  of 
liquidation. 


Notification  Regarding  APO 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failiu^  to  comply  with  the  regulations 
and  the  terms  of  the  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  pursuant  to  sections  735(d) 
and777(i)(l)oftheAct. 

Dated:  December  28,  2001. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 

Appendix 

Issues  in  the  Decision  Memo 

1.  The  Department  should  continue  to 
collapse  respondent  Productora  Mexicana  de 
Tuberia,  S.A.  de  C.V.  ("PMT")  with  its 
afflliate,  Tubacero,  S.A.  de  C.V. 
{"Tubacero"). 

2.  The  Department  should  apply  adverse 
facts  available  in  determining  the 
antidumping  duty  margin. 

[FR  Doc.  02-244  Filed  1-3-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

National  Estuarine  Research  Reserve 
System:  Sediment  Retention  System  in 
Goat  Canyon  Creeic  and  Watershed  at 
Tijuana  National  Estuarine  Research 
Reserve 

AGENCY:  Estuarine  Reserves  Division, 
Office  of  Ocean  and  Coastal  Resource 
Management,  National  Ocean  Service, 
National  Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce. 

ACTION:  Notice  of  availability  of  the 
Final  Environmental  Impact  Statement/ 
Environmental  Impact  Report  on  a 
proposed  sediment  retention  system  in 
the  Goat  Canyon  Creek  and  watershed  at 
the  Tijuana  River  National  Estuarine 
Research  Reserve,  Imperial  Beach, 
California. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  and  the 
California  Environmental  Quality  Act, 
the  National  Ocean  Service  (NOS),  in 
cooperation  with  California  Department 
of  Parks  and  Recreation  and  California 
Coastal  Conservancy,  has  completed  the 


preparation  of  a  joint  Final 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (FEIS/ 
EIR)  addressing  the  potential  effects  on 
the  himian  and  natural  environment 
that  may  result  from  construction  of 
sedimentation,  flood  control  and  other 
facilities  within  and  adjacent  to  Goat 
Canyon,  and  the  elevation  and/or 
realignment  of  Monument  Road  through 
Border  Field  State  Park  lands.  The 
purpose  of  these  proposed  facilities  is  to 
enhance  the  existing  Goat  Canyon  Creek 
and  its  natural  habitat  communities, 
including  the  Tijuana  River  Estuary, 
through  the  management  of  sediment 
within  the  canyon  and  on  the  adjacent 
alluvial  fan. 

The  proposed  project  is  in 
conformance  with  the  Final  Goat 
Canyon/Canon  de  los  Laureles 
Enhancement  Plan  prepared  by  the 
Southwest  Wetlands  Interpretive 
Association  (SWIA)  and  California 
Coastal  Conservancy.  As  a  result  of  the 
construction  of  sedimentation  basins,  it 
is  anticipated  that  Goat  Canyon  Creek, 
its  watershed,  and  the  Tijuana  River 
Estuary  will  be  enhanced. 

The  Final  EIS/EIR  is  available  for 
public  review.  All  conunents  received, 
including  names  and  addresses,  will 
become  part  of  the  administrative  record 
and  be  made  available  to  tbe  public. 
NOAA  is  not  required  to  respond  to 
conunents  received  as  a  resiilt  of 
issuance  of  the  FEIS/EIR,  however 
comments  will  be  reviewed  and 
considered  for  their  impact  on  issuance 
of  a  Record  of  Decision  (ROD).  The  ROD 
will  be  printed  in  the  Federal  Register 
some  time  after  the  close  of  the  public 
review  period. 

DATES:  The  review  period  for  the  joint 
Final  EIS/EIR  will  end  on  Monday, 
February  4,  2002.  All  written  comments 
received  by  this  deadline  will  be 
considered  in  the  preparation  of  the 
ROD. 

ADDRESSES:  Written  comments  on  the 
joint  Final  EIS/EIR  should  be  sent  to 
Nina  Garfield,  NOAA,  Estuarine 
Reserves  Division,  SSMC-4, 11th  Floor, 
1305  East-West  Highway,  Silver  Spring. 
Maryland,  20910-3281. 
FOR  FURTHER  INFORMATION  CONTACT: 
MaydtfWinter,  Goat  Canyon 
Enhancement  Project,  Southwest 
Wetlands  Interpretive  Association,  925 
Seacoast  Drive,  Imperial  Beach, 
California,  91932,  tel.  (619)  575-0550. 
SUPPI^MENTARY  INFORMATION:  Goat 
Canyon  Creek  is  located  in  the  far 
western  portion  of  the  greater  Tijuana 
River  Watershed  approximately  one 
mile  inland  bom  the  Pacific  Ocean.  The 
watershed  is  characterized  by  steep 
slopes,  sandy  soils  with  cobbles. 
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pockets  of  native  coastal  sage  scrub, 
riparian  vegetation,  and  a  high  level  of 
human-induced  disturbance,  especially 
during  the  last  20  to  30  years.  A 
prominent  result  of  changes  in  the 
watershed  has  been  a  significant 
increase  in  sediment  yield  in  response 
to  higher  voliunes  of  runoff  and  an 
increased  sediment  supply  throughout 
the  watershed.  Increased  sedimentation 
has  adversely  affected  the  local  habitat 
commtuiities  of  Goat  Canyon  and 
downstream  within  the  Tijuana  River 
Estuary.  By  the  mid-1980s,  it  was 
estimated  that  erosion  and 
sedimentation  had  resulted  in  the  loss 
of  30  acres  of  intertidal  wetland  area  in 
the  Tijuana  River  Estuary.  The 
composition  and  distribution  of  native 
habitat  commimities  along  the  creek  and 
on  the  alluvial  fan  have  been  altered,  as 
has  the  morphology  of  the  creek. 
Further,  during  storm  events,  sediment 
is  deposited  on  Monument  Road,  which 
in  turn  blocks  public  access  to  Border 
Field  State  Park  and  impedes  the  U.S. 
Border  Patrol. 

On  August  10,  2000,  the  National 
Ocean  Service  published  in  the  Federal 
.  Register  a  Notice  of  Intent  to  prepare  a 
joint  Environmental  Impact  Statement/ 
Environmental  Impact  Report  (Vol.  65 
No.  155,  48971-48972).  The  stated 
intent  of  the  proposed  project  was  to 
enhance  the  existing  Goat  Canyon  Creek 
and  its  natural  habitat  communities, 
including  the  Tijuana  River  Estuary, 
through  the  management  of  sediment 
within  the  canyon  and  on  the  adjacent 
alluvial  fan.  A  notice  announcing  the 
availability  of  the  draft  EIS/EIR  was 
published  on  October  12,  2001. 

The  final  EIS/EIR  examines  the 
potential  effects  of  the  No  Project 
Alternative  and  four  project  alternatives 
for  construction  of  a  sedimentation 
retention  system  within  Goat  Canyon 
and  the  alluvial  fan.  NOAA  has 
identified  Ahemative  D-1  as  the 
Preferred  Alternative  based  on  an 
evaluation  of  the  comparison  of  the 
impacts  between  the  alternatives. 

Alternative  D-1  features  an  in-canyon 
diversion  structure  and  sedimentation 
basin  system  consisting  of  two  basins  in 
series  to  capture  the  flow  in  Goat 
Canyon  Creek.  The  system  has  been 
designed  to  contain  the  full  100-year 
flood  event.  The  Preferred  Alternative 
also  involves  construction  of  access 
roads  around  the  basins,  staging  areas 
adjacent  to  the  basins,  a  visual  berm 
located  between  the  basins  and 
Monimient  Road,  improvements  to  part 
of  Monument  Road  and  a  multi-purpose 
trail,  and  creation  of  wetland  habitat. 
The  Preferred  Alternative  would  be  the 
most  efficient  at  capturing  sediment  and 
would  result  in  the  least  impacts  to 


sensitive  wetland  habitats  and 
endangered  species. 

Document  Availability 

Copies  of  the  final  EIS/EIR  are 
available  for  review  at  the  California 
State  Parks,  San  Diego  Coast  District 
Office,  9609  Waples,  Suite  200,  San 
Diego,  California,  92108,  (858)  642- 
4200,  the  Tijuana  River  National 
Estuarine  Research  Reserve  at  301 
Caspian  Way,  Imperial  Beach,  California 
91932,  (619)  575-3613,  and  at  the 
Imperial  Beach  Public  Library,  810 
Imperial  Beach  Boulevard,  Imperial 
Beach,  91932,  (619)  424-6981. 

Federal  Domestic  Assistance  Catalog 
Number  11.420  (Coastal  Zone  Management) 
Research  Reserves 

Dated:  December  21,  2001. 
Alan  Neuschatz, 

Associate  Assistant  Administrator  for 
Management,  Ocean  Services  and  Coastal 
Zone  Management. 
IFR  Doc.  02-3  Filed  1-3-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  1 20701 C] 

Pacific  Fishery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting  and 

cancellation  of  public  meeting. 


SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council)  Ad 
Hoc  Groundfish  Multi-Year 
Management  Committee  (GMMC)  will 
hold  a  work  session,  which  is  open  to 
the  public.  A  previously  noticed 
meeting  of  the  GMMC  is  canceled. 
DATES:  The  GMMC  meeting  noticed  for 
Thursday,  January  10,  2002,  and  Friday, 
January  11,  2002,  is  cancelled  (see  66  FR 
64954,  December  17,  2001).  histead,  the 
GMMC  will  meet  Thursday,  January  31, 
2002,  from  10  a.m.  until  5  p.m;  and 
Friday,  February  1,  2002,  from  8  a.m. 
imtil  business  for  the  day  is  completed. 
ADDRESSES:  The  work  session  will  be 
held  at  the  Pacific  Fishery  Management 
Council,  West  Conference  Room,  7700 
NE  Ambassador  Place,  Suite  200. 
Portland,  OR  97220;  telephone:  503- 
32&-6352. 

Council  address:  Pacific  Fishery 
Management  Coimcil,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220. 


FOR  FURTHER  INFORMATKM  CONTACT:  Mr. 

Dan  Waldeck  or  Dr.  Don  Mclsaac, 
Pacific  Fishery  Management  Council, 
503-326-6352. 

SUPPLEMENTARY  INFORMATION:  The 
formation  of  this  ad  hoc  committee  is  in 
response  to  the  Council's  request  for  a 
committee  to  scope  multi-year 
management  approaches  for  the  West 
Coast  groundfish  fishery.  Multi-year 
management  of  the  groundfish  fishery 
would  be  synchronized  with  a  multi- 
year  groundfish  stock  assessment 
schedule.  Full  accommodation  of 
federal  notice  and  comment 
requirements  would  also  be 
incorporated  into  the  multi-year  cycle. 
This  is  the  second  meeting  of  the 
conunittee,  and  the  primary  purpose  of 
the  meeting  is  to  fiirther  develop  the 
purpose  and  objectives  of  multi-year 
management,  as  well  as  alternative 
multi-year  management  approaches. 

Although  nonemergency  issues  not 
contained  in  the  GMMC  meeting  agenda 
may  come  before  the  GMMC  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  GMMC  action  during 
the  meeting.  GMMC  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  any  issues 
arising  after  publication  of  this 
document  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  provided  the  public 
has  been  notified  of  the  GMMC's  intent 
to  take  final  action  to  address  the 
emergency- 
Special  Accommodations 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Caroly-n  Porter  at  503-326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated :  December  3 1 .  200 1 . 
Dean  Swanson, 

Acting  Director,  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-240  Filed  1-3-02;  8:45  am) 
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DEPARTMENT  OF  DEFENSE* 
Department  of  ttte  Army 

Corps  of  Eng&ieers 

Intent  To  Prepare  an  Environmental 
Impact  Statement  for  Sand  and  Gravel 
Dredging  on  the  Allegheny  and  Ohio 
Rivers,  Pennsyhrania 

agency:  U.S.  Army  Corps  of  Engineers, 
DOD. 
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ACTION:  Notice  of  intent. 


SUMMARY:  The  U.S.  Anny  Corps  of 
Engineers,  Pittsburgh  District  (Corps), 
will  prepare  and  circulate  a  draft 
Environmental  Impact  Statement  (EIS) 
pursuant  to  the  National  Environmental 
Policy  Act  and  40  CFR  1500  through 
1508.  The  overall  purpose  of  the  EIS  is 
to  evaluate  the  environmental, 
economic,  and  social  consequences 
related  to  the  issuance  of  Section  10  and 
404  Permits  for  Commercial  Sand  and 
Gravel  Dredging  in  the  Allegheny  and 
Ohio  Rivers  in  Pennsylvania.  The  action 
area  studied  includes  River  Miles  0  to 
69.5  on  the  Allegheny  River  and  River 
Miles  0  to  40  on  the  Ohio  River.  The 
Corps  and  Pennsylvania  Department  of 
Environmental  Protection  (PADEP) 
issue  permits  for  commercial  dredging 
activities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  address  questions  or  comments 
regarding  this  notice  to  Mr.  Albert  H. 
Rogalla,  CELRP-OR-F,  Pittsburgh 
District,  Corps  of  Engineers,  William  S. 
Moorhead  Federal  Building.  1000 
Liberty  Avenue,  Pittsburgh.  PA  15222- 
4186.  Submit  electronic  comments  to 
Irp.sandgraveleis@usace.  army.mil 

SUPPt.EMENTARY  INFORMATION:  a.  The 
commercial  dredging  companies  seek 
extensions  of  their  Corps  Dredging 
Permits  and  PADEP  Water  Obstruction 
and  Encroachment  Permits,  and  PADEP 
Sand  and  GraveF  License  Agreements. 
These  permits  may  be  issued, 
suspended  or  modified  pending 
completion  of  the  NEPA  process. 

b.  The  purpose  of  this  action  is  the 
issuance  of  permits  to  extract  sand  and 
gravel  from  the  Allegheny  and  Ohio 
Rivers  for  commercial  sale.  This 
material  supports  diverse  infrastructure 
and  construction  requirements  for  a 
variety  of  customers  in  the  region. 

c.  Alternatives  to  be  assessed  are  the 
complete  cessation  of  commercial  river 
dredging  within  the  study  area 
following  denial  of  permit  extensions 
and  the  expiration  of  existing  permits 
held  by  the  applicants;  obtaining  sand 
and  gravel  froqi  the  Allegheny  and  Ohio 
Rivers  by  commercial  dredging  by 
granting  and  extending  the  Department 
of  the  Army  Section  10  and  404  permits 
to  commercial  sand  and  gravel 
companies  for  the  removal  of  sand  and 
gravel  between  river  miles  0-69.5  on  the 
Allegheny  River  and  between  river 
miles  0—40  on  the  Ohio  River;  and  using 
land-based  operations  or  importation  of 
sand  and  gravel  from  other  locations  to 
meet  the  regional  need  for  this  material, 
implying  complete  cessation  of 
commercial  river  dredging  (other  than 
for  navigational  purposes)  and  denial  to 


extend  existing  permits  held  by  the 
applicants. 

d.  The  Corps  has  held  numerous 
Stakeholder  meetings  between  1996  and 
2000  in  which  the  scope  and  direction 
of  the  study  were  discussed.  State 
agencies;  federal  agencies;  a  public 
interest  organization;  and  sand  and 
gravel  companies  directly  impacted  by 
the  permit  request  participated  in  these 
discussions. 

e.  Interested  parties  are  encouraged  to 
send  written  or  electronic  comments 
concerning  issues  to  be  addressed, 
required  studies,  alternatives, 
procedures  or  other  related  matters  or 
requests  for  information  regarding  the 
proposed  study  process  to  the  point-of- 
contact  above.  All  comments  and 
information  requests  should  be 
postmarked  no  later  than  30  days  after 
this  Notice  of  Intent  is  published  in  the 
Federal  Register. 

f.  The  EIS  will  assess  the  impacts  of 
sand  and  gravel  dredging  on  various 
ecological  resources  including  aquatic 
resoiut:es  (fish,  mussels,  threatened  and 
endangered  species,  and  water  quality), 
hydrology,  noise,  and  cultiual 
resources. 

g.  Appendix  B,  33  CFR  Part  325, 
provides  that  the  Corps  District 
Engineer  may  require  the  Permit 
Applicant  and/or  his/her  consultant  to 
provide  relevant  information  for  the 
Corps  use  in  preparing  an  EIS.  The 
applicants  are  collecting  information  to 
provide  to  the  Corps.  Prior  to 
preparation  of  the  Draft  EIS,  however, 
the  Corps  is  required  to  solicit  public 
input  into  the  process. 

h.  The  Corps  will  schedule  a  public 
hearing  after  the  Draft  EIS  is  issued. 

i.  The  Draft  EIS  is  expected  to  be 
available  to  the  public  no  later  than  June 
2002. 

Raymond  K.  Scrocco, 

Colonel,  Corps  of  Engineers,  District  Engineer. 
[FR  Doc.  02-129  Filed  1-3-02;  8:45  am] 

BHXING  CODE  37D1-8S-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
4,  2002. 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  1 7th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
D.C.  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conmient  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siunmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  December  31,  2001. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  New. 

Title:  Reading  Excellence  Act:  School 
and  Classroom  Implementation  and 
Impact  Study. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Federal 
Government.       ' 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,035 
Burden  Hours:  735. 

Abstract:  The  Reading  Excellence  Act 
School  and  Classroom  Implementation 
and  Impact  Study  (REA-SCII)  is  a  six- 
year  study  to  learn  about  the 
implementation  and  impact  of  the  REA 
legislation  on  instructional  practice  in 
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reading  and  on  student  reading 
achievement.  The  Study  has  the 
following  featiu-es:  (1)  A  representative 
sample  of  75  schools  that  have  received 
REA  Local  Reading  Initiative  sub-grants; 
(2)  a  longitudinal  sample  of 
kindergarten  students  followed  through 
the  end  of  second  grade;  measures  of 
student  reading  performance;  multiple 
observations  of  classroom  reading 
instruction  in  grades  K-2;  and  surveys 
of  and  interview/focus  groups  with  key 
school  and  district  staff. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202—4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Sheila  Carey  at  (202)  708- 
5359  or  via  her  internet  address 
Sheila.Carey@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Office  of  Postsecondary  Education 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Title:  The  Evaluation  of  Exchange, 
Language,  International  and  Area 
Studies  (EELIAS),  NRC,  FLAS  and  IIPP, 
UISFUL,  Business  and  International 
Education  Program  (BIE),  Centers  for 
International  Business  Education 
Program  (CIBE)  and  American  Overseas 
Research  Centers  (AORC)  (JS). 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions  (primary). 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  60 
Burden  Hours:  2100. 

Abstract:  BIE,  CIBE  and  AORC  are 
being  added  for  clearance  to  the  system 
that  already  contains  four  other 
programs.  Information  collection  assist 
lEGPS  in  meeting  program  plarming  and 
evaluation  requirements.  Program 
officers  require  performance 
information  to  justify  continuation 
funding,  and  grantees  use  this 
information  for  self  evaluations  and  to 
request  continuation  funding  from  the 
Department  of  Education. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 


accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington.  D.C. 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joe  Schubart  at 
(202)  708-9266.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-235  Filed  1-3-02;  8:45  am) 
BILUNd  CODE  4000-01-P 


DEPARTIMENT  OF  EDUCATION 

Office  of  Elementary  and  Secondary 
Education;  Notice  of  Request  for 
Public  Comment  on  the  Department  of 
Education's  initial  Plans  for 
Implementing  a  Consolidated  State 
Application  and  a  Consolidated  Annual 
Report  Under  the  Reauthorized 
Elementary  and  Secondary  Education 
Act 

SUMMARY:  We  invite  the  pubUc  to 
submit  comments  on  the  Department's 
initial  plans  under  the  Elementary  and 
Secondary  Education  Act,  as  amended 
by  the  No  Child  Left  Behind  Act  of 
2001,  for  providing  formula  program 
grant  funding  to  States  on  the  basis  of 
consolidated  applications.  Public 
comments  will  help  the  Department 
develop  proposed  criteria  for 
submission  of  consolidated  State 
applications  and  identify  the 
information  to  be  collected  in  the 
annual  performance  report  that  is 
required  of  each  State.  The  Department 
expects  to  publish  in  February,  for 
public  review  and  comment,  a  separate 
notice  in  the  Federal  Register  proposing 
criteria  and  procedures  to  govern  the 
consolidated  State  application  and 
aimual  State  report. 
DATES:  Please  send  your  comments  on 
or  before  January  14,  2002. 

ADDRESSES:  Please  address  your 
conmients  to  Marcia  Kingman,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  using 
one  of  the  following  methods: 

1.  Internet.  We  eiicoiu-age  you  to  send 
your  comments  through  the  Internet  to 
the  following  address: 
marcia.kingman@ed.gov.  You  should 
use  the  term  "ESEA  Consolidated  Plan" 


in  the  subject  line  of  your  electronic 
message. 

2.  Fax  Machine.  You  also  may  submit 
your  comments  by  fax  machine  at  (202) 
205-5870. 

3.  Surface  Mai].  Alternatively,  you 
may  submit  your  comments  via  surface 
mail  addressed  to:  Marcia  Kingman, 
Office  of  Elementary  and  Secondary 
Education.  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW, 
Room  3E213.  Washington,  DC  20202. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marcia  Kingman,  Office  of  Elementary 
and  Secondary  Education,  U.S. 
Department  of  Education,  400  Mar^'land 
Avenue,  SW,  Room  3E213.  Washington. 
DC  20202.  Telephone:  (202)  260-2199. 

Individuals  with  disabilities  may    . 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  for 
information  identified  in  the  preceding 
paragraph. 

SUPPLEMENTARY  INFORMATION:  In  mid- 
December  of  2001 ,  the  Congress  gave 
final  approval  to  H.R.  1,  the  No  Child 
Left  Behind  Act.  This  bill,  which  now 
awaits  the  President's  signature,  will 
substantially  revise  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA).  offering  all  of  America's  school 
children  the  opportunity  and  means  to 
achieve  academic  success.  In  particular, 
the  bill  embodies  the  four  key  measures 
of  the  President's  education  reform 
plan:  (1)  Stronger  accountability  for 
results,  (2)  expanded  flexibility  and 
local  control,  (3)  expanded  options  for 
parents,  and  (4)  an  emphasis  on 
teaching  methods  that  have  been  proven , 
to  work,  particularly  in  reading 
instruction. 

These  measures  are  designed  to 
produce  fundamental  reforms  in 
classrooms  throughout  America.  They 
will  provide  officials  and  administrators 
at  the  school,  school  district,  and  State 
levels  substantial  flexibility  to  plan  and 
implement  school  programs  that  will 
help  close  the  achievement  gap  between 
disadvantaged  and  minority  students 
and  their  peers.  At  the  same  time,  the 
new  law  will  hold  school  officials 
accountable — tp  parents,  students,  and 
the  public — for  achieving  results.  These 
and  other  major  changes  to  the  ESEA 
through  the  No  Child  Left  Behind  Act 
will  redefine  the  federal  role  in  K-12 
education  to  better  focus  on  improving 
the  academic  performance  of  all 
American  students.  The  full  text  of  this 
pending  law.  and  the  House-Senate 
conference  report  siunmary  of  the  final 
bill,  may  be  found  on  the  Internet  at: 
http://edworkforce.house.gov/issues/ 
lOJth/education/nclb/nclb.htm. 
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One  key  way  that  the  Department 
provides  flexibility  for  States  and  school 
districts  to  design  their  own  approaches 
for  improving  the  academic 
performance  of  all  students  is  by 
encouraging  the  careful  development 
and  use  of  consolidated  plans  or 
applications.  Use  of  consohdated  plans 
or  applications  also  will  help 
accomplish  the  President's  goal  of 
reducing  imnecessary  and  burdensome 
paperwork  and  focus  planning  and 
reporting  on  student  achievement. 

Sections  9301  and  9302  of  the  new 
law,  like  the  predecessor  provisions  in 
sections  14301  and  14302  of  the  ESEA. 
as  amended  in  1994  by  the  Improving 
America's  Schools  Act  (lASA),  will  offer 
States  the  option  of  seeking  funding 
under  most  ESEA  formula  grant 
programs  through  these  consolidated 
plans  or  applications  instead  of  through 
individual  program  plans  or 
applications  that  the  law  otherwise 
would  require.  As  expressed  in  the 
forthcoming  law,  a  consolidated  plan  or 
application  would  be  designed  "to 
improve  teaching  and  learning  by 
encouraging  greater  cross-program 
coordination,  plaiming,  and  service 
delivery,  to  provide  greater  flexibility  to 
State  and  local  authorities,  and  to 
enhance  integration  of  [the  ESEA] 
programs  *  *  *  with  State  and  local 
programs"  (section  9301).  States  would 
submit  not  the  information  required  for 
individual  ESEA  program  plans  or 
applications,  but  rather  "only 
descriptions,  information,  assiirances, 
*  *  *  and  other  materials  that  are 
absolutely  necessary  for  the 
consideration  of  the  consolidated  State 
plan  or  consolidated  State  application" 
(section  9302(b)(3)).  Hence,  the 
Department  will  be  able  to  provide 
funding  to  States  imder  many  ESEA 
formula  grant  programs  on  the  basis  of 
this  single  plan  or  application. 

In  addition,  section  9305  of  the  ESEA 
will  extend  similar  flexibility  to  local 
educational  agencies  (LEAs),  continuing 
the  authority  for  LEAs  to  receive 
program  funding  through  submission  of 
consolidated  local  plans  or  applications 
under  individual  programs  that  the 
statute  would  otherwise  require.  It  also 
clarifies  existing  law  to  ensure  that  State 
educational  agencies  (SEAs)  do  not 
require  local  education  agencies  (LEAs) 
to  submit  individual  program  plans  or 
applications  if  they  wish  to  submit  a 
consolidated  application. 

Programs  that  may  be  included  in  a 
consolidated  plan  or  application. 
Sections  9101(13)  and  9302(a)(1)  of  the 
ESEA,  as  amended  by  the  forthcoming 
No  Child  Left  Behind  Act,  identify  the 
programs  that  a  State  would  be  able  to 
include  in  a  consolidated  plan  or 


application.  These  programs  are  each  of 
those  authorized  by — 

Title  I,  Part  A:  Improving  Basic 
Programs  Operated  by  Local 
Educational  Agencies. 

Title  I,  Part  B.  subpart  3:  William  J. 
Goodling  Even  Start  Family  Literacy 
Programs. 

Title  I.  Part  C:  Education  of  Migrant 
Children. 

Title  I,  Part  D:  Prevention  and 
Intervention  Programs  for  Children  and 
Youth  Who  Are  Neglected,  Delinquent, 
or  At-Risk. 

Title  I,  Part  F:  Comprehensive  School 
Reform. 

Title  II,  Part  A:  Teacher  and  Principal 
Training  and  Recruiting  Fimd. 

Title  II,  Part  D:  Enhancing  Education 
Through  Technology. 

Title  III,  Part  A:  English  Language 
Acquisition,  Language  Enhancement 
and  Academic  Achievement. 

Title  IV.  Part  A:  Safe  and  Drug-Free 
Schools  and  Communities. 

Title  IV,  Part  B:  21st  Century 
Conmiunity  Learning  Centers. 

Title  V,  Part  A:  Innovative  Programs. 

Title  VI,  Part  B,  subpart  2:  Rural  and 
Low-Income  School  Program. 

Other  programs  the  Secretary  may 
designate.  Each  State  would  be  bee 
either  to  submit  a  consolidated  plan  or 
application  that  includes  any  or  all  of 
these  programs,  or  to  submit  a  separate 
program  plan  or  application  for  each  of 
the  programs  the  ESEA  would  otherwise 
require. 

The  Department's  Experience  With 
Consolidated  State  Plans 

1.  Criteria  for  consolidated  State 
plans.  After  the  1994  reauthorization  of 
the  ESEA,  the  Department  developed 
criteria  for  consolidated  State  plans  that 
sought  to  align  consolidated  planning  of 
the  ESEA  programs  included  in  the 
States'  plans  with  comprehensive 
school  reform  efforts  that  States  were 
already  imdertaking  on  their  own. 
Therefore,  the  criteria  for  the 
consolidated  State  plans  that  States 
have  provided  to  the  Department  since 
1994  stressed  a  comprehensive 
description  of  the  State's — 

•  Goals  and  objectives  for 
achievement  of  all  students,  including 
the  content  of  the  State's  standards  and 
assessments  system  under  Title  I,  part  A 
of  the  ESEA,  and  performance 
indicators,  benchmarks,  and  timelines  it 
had  established  for  meeting  these  goals 
and  objectives; 

•  Strategies,  activities,  and  uses  of 
resources  under  which  the  ESEA 
programs  the  State  included  in  its 
consolidated  plan  would  help  to 
achieve  State  goals  and  objectives, 
including  those  related  to  such  key 


components  as  Title  1,  part  A 
schoolwide  programs,  professional 
development,  safe  and  drug-free 
schools,  and  consolidated  local 
planning; 

•  Process  for  ensuring  that  the 
consolidated  State  plan  would  continue 
to  be  revised,  as  necessary,  to  reflect 
changing  circumstances  and  continuous 
improvement;  and 

•  Process  for  promoting  and 
maintaining  public  involvement  in 
reviewing  how  well  the  plan  was  being 
implemented. 

States  also  provided  a  limited  amount 
of  fiscal  information  that  the 
Department  needed  to  review  before 
distributing  ESEA  program  funding  to 
ensure  program  accountability.  All  but 
one  State  now  receive  ESEA  State 
formula  grant  program  funding  on  the 
basis  of  these  consolidated  plans. 

In  the  guidance  it  issued  on 
preparation  of  these  consolidated  State 
plans,  the  Department  informed  States 
that  its  approval  of  those  plans 
eliminated  the  need,  for  programs 
included  in  the  plan,  to  develop 
separate  program  planning  documents 
that  the  individual  program  statutes 
otherwise  required.  However,  the 
Department  ^so  stressed  that  its 
approval  of  the  consolidated  State  plans 
did  not  relieve  States  of  their 
responsibility  to  adhere  to  all  of  the 
operational  requirements  that  these 
statutes  imposed,  whether  or  not  the 
statutes  included  them  as  required 
elements  of  individual  program  plans  or 
applications. 

2.  Consolidated  performance  reports. 
In  1998,.  the  Department  distributed  an 
initial  consolidated  performance 
reporting  instrument  that  States  began 
using  to  report  annually  on  the 
performcmce  of  all  programs  included  in 
their  consolidated  plans.  This  reporting 
instrument  (and  its  subsequent  revision) 
replaced  the  various  individual  program 
performance  reports  that  States  had 
previously  sent  at  differing  times  to  the 
Department.  States  report  in  a  single 
document  information  in  a  niimber  of 
areas,  in  particular  (a)  student 
achievement  gains  (principally  for  Title 
I,  part  A),  (b)  how  LEAs  carried  out 
individual  programs,  including 
participation  data,  and  (c)  how  well 
States  and  LEAs  met  performance 
measures  for  these  programs  that  the 
Department  had  established  in 
accordance  with  requirements  of  the 
Government  Performance  and  Results 
Act  (GPRA). 
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The  Department's  Working  Model  for 
Consolidated  Applications  Under  the 
ESEA,  As  Amended  by  the  No  Child 
Left  Behind  Act 

1.  An  overview.  Consistent  with  the 
pending  No  Child  Left  Behind  Act,  the 
Department  is  developing  proposed 
consolidated  application  and  reporting 
procedures  that  States  would  integrate 
into  a  comprehensive  State 
accoimtability  system.  Information 
States  would  submit  in  their 
consolidated  applications  would  be 
inte^al  to  both  overall  State 
accountability  and  to  the  Department's 
ability  to  meet  its  basic  administrative 
responsibilities. 

We  refer  to  the  documents  as 
"consolidated  applications"  rather  than 
as  "consolidated  plans"  to  emphasize 
that  this  information  would  not 
constitute  an  educational  or 
programmatic  "plan"  or  "set  of 
strategies."  By  this  we  mean  that  the 
Department  has  no  intention  of 
reviewing  (or  approving)  a  State's  plans 
for  achieving  program-by-program  goals 
for  academic  achievement  of  all 
students  and  most  other  objectives  and 
requirements  of  the  individual  ESEA 
programs.  Instead  the  Department  will 
review  a  consolidated  application  that 
contains  the  State's  ovendl  and 
individual  programmatic  goals  and 
objectives  that  relate  to  improved 
student  achievement,  and  its 
descriptions  of  the  overall  State  system 
for  measuring  progress  in  achieving 
them.  A  State  would  be  responsible  to 
:  its  own  students  and  parents — ^but  not  to 
the  Department— ioT  putting  in  place 
effective  strategies  for  meeting  those 
goals  and  objectives. 

Hence,  the  criteria  for  consolidated 
State  applications  would  be  designed  to 
reflect  a  focus  on  the  data  that  States 
will  use  to  demonstrate  results,  in 
particular,  improved  student 
achievement  levels  of  all  students  and 
narrowing  of  "achievement  gaps."  In  the 
consolidated  annual  reports.  States 
would  provide  data  on  their  success  in 
achieving  these  results.  Moreover,  in 
order  to  reduce  burden  and  enable  the 
collection  of  more  up-to-date 
information,  the  Department  will  be 
working  to  make  this  reporting  system 
"web-based"  so  that  information  might 
be  supplied  electronically  rather  than  in 
paper  form. 

2.  Proposed  key  components  of  the 
new  consolidated  State  application. 
More  specificidly,  the  consolidated  State 
application  would  address — 

•  The  State's  definition  of  adequate 
yearly  progress  under  section  1111(b)(2) 
of  the  ESEA,  as  amended  by  the  No 
Child  Left  Behind  Act,  and  its  timeline 


to  ensure  that  all  students  are  proficient 
not  later  that  12  school  years  after  the 
end  of  the  2001-2002  school  year  as  the 
new  law  will  require,  as  it  applies  to 
both  public  elementary  and  secondary 
school  students  as  a  whole  and  the 
required  subgroups:  economically 
disadvantaged  students,  students  from 
major  racial  and  ethnic  groups,  disabled 
students,  and  limited  English  proficient 
students. 

•  The  State's  key  objectives  for  each 
of  the  Federal  programs  included  in  the 
consolidated  application  and  the 
populations  those  programs  serve,  as 
those  objectives  support  increased 
achievement  of  all  students  (e.g.,  its 
goals  for  increasing  migrant-student 
high  school  completion  rates,  goals  for 
reducing  school  violence,  and  goals  for 
increasing  the  number  of  highly 
qualified  teachers); 

•  So  that  progress  can  be  tracked 
through  the  State's  annual  reports,  (1) 
baseline  data  for  the  2001-2002  school 
year  for  the  indicators  on  which  States 
would  provide  information  in  their 
annual  reports  under  section  1111(h)(4), 
and  (2)  other  baseline  data  relative  to 
key  objectives  for  each  of  the  Federal 
programs  included  in  the  consolidated 
application  and  the  popidations  those 
program  serve,  as  those  objectives 
support  increased  student  achievement. 

•  The  principal  approaches  the  State 
would  use,  with  federal  and  non-federal 
funds,  to  achieve  adequate  yearly 
progress  for  all  students  and  the  key 
objectives  for  each  of  the  included  ESEA 
programs  and  the  populations  they 
assist; 

•  The  assessment  and  accountability 
systems  the  State  would  use  for 
measuring  whether  it  is  successful  in 
meeting  (1)  its  adequate  yearly  progress 
goals  for  all  students  under  sections 
1111(b)(3)  and  (b)(2),  respectively,  and 
(2)  the  State's  key  objectives  for  each  of 
the  included  ESEA  programs;  and 

•  Key  information  on  specific  ESEA 
programs  that  the  Department  needs  to 
review  in  order  to  ensure  programmatic 
or  fiscal  integrity. 

3.  Other  considerations. 

a.  The  No  Child  Left  Behind  Act  of 
2001  will  make  significant  changes  to 
the  ESEA  that  are  designed  to  give 
school  officials,  educators,  and  parents 
the  tools  they  need  to  ensure  that  all 
students  can  achieve.  However,  this  Act 
also  will  build  upon  school  reform 
strategies  that  were  begun  under  the 
previous  statute  and  other  federal  and 
State  initiatives.  In  this  regard,  provided 
that  State  plans  are  consistent  with 
Department  requirements.  States  would 
be  able  to  draw  upon  information  and 
data  that  they  developed  under  the 
previous  statute. 


b.  To  gauge  the  success  of  the  Nation 
in  implementing  the  new  Act,  it  is 
important  that  where  possible  States 
report  their  assessment  data  using 
common  formats  and  measures. 
Therefore,  the  Department  intends  to 
work  with  States  to  determine  how  their 
data  management  systems  may  align. 

c.  Only  a  limited  amount  of  program- 
specific  information  would  be  included 
in  a  consolidated  State  application.  Yet, 
even  if  not  addressed  in  the 
consolidated  application,  all  operational 
and  program-planning  requirements  of 
each  program  (as  amended  by  the  No 
Child  Left  Behind  Act)  included  in  a 
consolidated  application  are  extremely 
important  and  need  to  be  met.  Many 
ESEA  program  statutes  establish  some  of 
these  operational  and  planning 
requirements  in  provisions  that  govern 
the  content  of  individual  program  plans 
or  applications.  States  would  need  to 
adhere  to  all  of  those  requirements  (as 
well  as  to  those  that  appear  elsewhere 
in  the  individual  program  statutes),  and 
to  maintain  for  public  inspection 
documentation  that  confirms  they  have 
been  met.  (In  order  to  help  promote 
public  dialogue  on  how  States  can  most 
effectively  implement  the  federal 
programs  included  in  their  consolidated 
applications,  the  Department  also  would 
encourage  States  to  post  on  their 
Internet  sites  information  on  how  they 
propose  to  meet  key  requirements  of 
each  program.) 

Specific  questions  on  which  the 
Department  seeks  comment. 
Consolidated  State  applications  can 
provide  the  Department  with  important 
information  on  how  the  State  intends 
federal  programs  included  in  the 
application  to  promote  increased 
achievement  of  all  students.  However, 
the  principal  importance  of  these 
consolidated  applications  (and  reports) 
is  their  ability  to  communicate  to  the 
public,  policy-makers,  and  others  in 
each  State  the  basis  on  which  the  State 
officials  responsible  for  implementing 
the  new  law  propose  to  hold  themselves 
accountable  for  ensuring  that  no  child  is 
left  behind. 

It  is  in  both  of  these  contexts  that  we 
are  interested  in  receiving  public 
comment  and  reaction  to  all  aspects  of 
this  proposal.  However,  in  formulating 
your  comments  we  ask  that  you  pay 
particular  attention  to  the  following 
questions: 

1.  Goals,  objectives,  and  baseline 
data.  What  kinds  of  State  goals  and 
objectives — in  addition  to  the  adequate 
yearly  progress  standards  set  forth  in 
Title  I,  part  A— might  States  adopt  for 
measuring  the  success  of  programs 
included  in  the  consolidated 
application?  What  baseline  data  might 
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States  use  to  measure  success  in 
meeting  these  key  goals  and  objectives? 
How  might  States  measure  their  success 
in  implementing  each  program  included 
in  the  consolidated  application? 

2.  Phase-in  process.  The  Department 
will  need  to  distribute  FY  2002  funds  to 
States  this  coming  July.  States  will  have 
insiifficient  time  by  then  to  prepare 
high-quality  consolidated  applications 
that  would  reflect  all  of  the  desired 
information.  Consequently,  the 
Department  would  establish  initial 
procedures  and  criteria  under  which 
States  choosing  to  submit  consolidated 
applications  will  be  able  to  receive  FY 
2002  funds  in  a  timely  manner. 
However,  given  the  requirements  of  the 
pending  No  Child  Left  B^ind  Act,  and 
the  urgency  with  which  all  of  us  will  be 
working  to  implement  it,  the 
Department  would  want  all  States  to 
have  submitted  complete  consolidated 
State  applications  by  a  specific 
deadline,  no  later  than  the  beginning  of 
the  2003-04  school  year.  States  plainly 
will  need  to  be  able  to  submit  this 
information  to  the  Department  in  two  or 
more  phases  that  reflect  the  differing 
amounts  of  time  that  will  be  needed  to 

'  prepare  the  different  parts  of  their 
applications. 

What  might  this  phase-in  process  look 
like?  Consistent  with  the  exigencies  and 
program-specific  schedules 
underpiiming  the  No  Child  Left  Behind 
Act,  how  much  time  would  States  need 
to  provide  the  different  information  that 
would  be  included  in  the  complete 
consolidated  State  application?  What 
information  should  States  be  expected 
to  provide  In  each  phase?  In  addition, 
while  the  Department  would  insist  that 
each  State  submit  all  of  the  information 
to  be  included  in  its  consolidated 
application  by  the  end  of  the  2003-2004 
school  year,  some  States  may  be  able  to 
submit  their  information  earlier  than 
others.  Should  the  Department  have 
States  submit  their  information  on 
different  schedules  that  depend  on 
when  they  have  their  data  available? 

3.  Individual  progmm  requirements. 
Without  undermining  the  important 
purposes  of  consolidated  State 
applications,  how  can  the  Department 
do  a  better  job  of  helping  to  ensure 
State,  school  district,  and  school 
adherence  to  the  requirements  of  the 
individual  programs  that  those 
consolidated  applications  include? 

4.  Consolidated  performance 
reporting.  Consolidated  performance 
reporting  for  school  years  2000-01  and 
2001-02  will  be  conducted  through  the 
Office  of  Management  and  Budget- 
approved  reporting  form  the  Department 
prepared  under  the  previous  law.  Are 
there  elements  of  this  report  that  the 
Department  should  retain  for  reporting 


imder  the  No  Child  Left  Behind  Act? 
Which  ones? 

5.  Flexibility  initiatives  under  the  new 
law.  What  implications  do  the  No  Child 
Left  Behind  Act's  flexibility  initiatives 
have  for  the  consolidated  State 
application  and  annual  reporting  effort? 
These  initiatives  include: 

•  Transferability  of  program  funds, 
allowing  any  SEA  to  transfer  50  percent 
of  its  State-level  funds  under  certain 
programs  to  State-level  activities  under 
other  programs  or  imder  Title  I,  and 
LEAs  to  transfer  50  percent  of  their 
funds  among  programs  or  into  Title  I 
(Title  VI.  Part  A.  Subpart  2); 

•  The  Rural  Education  Achievement 
Program  (REAP),  which  allows  small 
rural  LEAs  to  consolidate  certain  federal 
program  funds  (Part  B  of  Title  VI); 

•  The  Secretary's  waiver  authority 
(Title  IX,  Part  D),  and  waiver  decisions 
available  to  States  imder  the  Ed-Flex 
Partnership  Demonstration  Act  of  1999 
(Ed-Flex): 

•  The  State  Flexibility  Program  (state- 
flex),  which  allows  SEAs  to  use  certain 
federal  funds  for  any  ESEA  purpose, 
direct  the  use  of  funds  provided  under 
Title  V,  Part  A  (formerly  Title  VI  of  the 
ESEA),  and  enter  into  local  performance 
agreements  with  ten  LEAs  in  each  State 
(Title  VI,  Part  A,  Subpart  3,  Chapter  A); 
and 

•  Local  flexibility  authority,  under 
which  up  to  80  additional  LEAs  will 
receive  broad  authority  to  consolidate 
funds  (Title  VI,  Part  A,  Subpart  3, 
Chapter  B). 

6.  Other  considerations.  Are  there 
criteria  and  procedures  for  consolidated 
State  applications  (or  plans)  that, 
consistent  with  the  requirements  of 
sections  9301  and  9302  of  the  new  Act, 
would  better  promote  accoimtability  for 
increased  academic  achievement  of  all 
students  and  other  objectives  of  the  No 
Child  Left  Behind  Act?  What  are  they? 
How  should  they  be  reflected  in  the 
procedures  and  content  for  consolidated 
State  applications  or  plans  that  the 
Department  establishes? 
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Dated:  December  28,  2001. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 

Secondary  Education. 

[FR  Doc.  02-155  Filed  1-3-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

National  Energy  Technology 
Laboratory 

Notice  of  Inventions  Available  for 
Licensing 

agency:  Department  of  Energy  (DOE) 
National  Energy  Technology  Laboratory 
(NETL). 

action:  Notice. 

summary:  The  United  States  Department 
of  Energy,  National  Energy  Technology 
Laboratory  hereby  annoimces  that  the 
inventions  listed  below  are  available  for 
licensing  in  accordance  with  35  U.S.C. 
207-209  to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
Foreign  patents  rights  have  been 
retained  on  selected  inventions  to 
extend  market  coverage  and  may  also  be 
available  for  licensing.  A  copy  of  issued 
patents  may  be  obtained,  for  a  modest 
fee,  from  the  U.S.  Patent  and  Trademark 
Office,  Washington,  DC  20231.  Address: 
Technology  Transfer  Manager,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  P.O.  Box  880, 
Morgantown,  WV  26507-0880. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Newlon,  Technology  Transfer 
Manager  for  U.S.  Department  of  Energy, 
National  Energy  Technology  Laboratory, 
P.O.  Box  880,  Morgantown,  WV  26507-  - 
0880;  Telephone  (304)  285-4086;  E- 
mail:  newlon@netl.doe.gov 

SUPPLEMENTARY  INFORMATION:  35  U.S.C. 
207  authorizes  licensing  of  Government- 
owned  inventions.  Implementing 
regulations  are  contained  in  37  CFR  part 
404.  37  CFR  404.7(a)(1)  authorizes 
exclusive  licensing  of  Government- 
owned  inventions  imder  certain 
circumstances,  provided  that  notice  of 
the  invention's  availability  for  licensing 
has  been  announced  in  the  Federal 
Register. 

Issued  Patents 

Number  and  Title 

6,267,849    Method  for  the 

Photocatal)rtic  Conversion  of  Gas 
Hydrates 
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6,058,709    Dynamically  Balanced  Fuel 

Nozzle  and  Method  of  Operation 
6,059,560    Periodic  Equivalence  Ratio 
Modulation  Method  and  Apparatus 
for  Controlling  Combustion 
Instability 
6,056,125    Cross  Flow  Cyclonic 

Flotation  column  for  Coal  and 

Minerals  Beneficiation 
6,056,796    Rigid  Porous  Filter 
6,033,794    Multi-Stage  Fuel  Cell 

System  Method  and  Apparatus 
5,948,722    Method  for  Producing  Iron- 
Based  Catalysts 
5,895,508    Down-Flow  Moving-Bed 

Gasifier  with  Catalyst  Recycle  " 
5,827,903    Separation  of  Catalyst  from 

Fischer-Tropsch  Slurry 
5,809,769    Control  of  Oscillation 

Attenuation  Via  the  Control  of  Fuel- 
Supply  Line  Dynamics 
5,798,088    Method  for  Producing 

Elemental  Sulfur  from  Sulfur- 
Containing  Gasses 
5,791,889    Combustor  Oscillating 

Pressure  Stabilization  and  Method 
5,728,953  Cable  Load  Sensing  Device 
5,721,186    Method  for  Producing 

Catalysts  from  Coal 
5,720,858    Method  for  the 

Photocatalj^ic  Conversion  of 

Methane 
5,706,645    Removal  of  Oxides  of 

Nitrogen  from  Gases  in  Multi-Stage 

Coal  Combustion 
5,693,588    Reduction  of  Spalling  in 

Mixed  Metal  Oxide  Desulfurization 

Sorbents  by  Addition  of  a  Large 

Promoter  Metal  Oxide 
5,456,066    Fuel  Supply  System  and 

Method  for  Coal-Fired  Prime  Mover 
5,449,568    Indirect-Fired  Gas  Turbine 

Bottomed  with  Fuel  Cell 
5,413,878    An  Improved  System  and 

Method  for  Networking 

Electrochemical  Devices 
5,369,214    Method  for  Selective 

Dehalogenation  of  Halogenated 

Polyaromatic  Compounds 
5 ,348,921    Method  for  Reducing  Sulfate 

Formation  During  Regeneration  of 

Hot-Gas  Desulfurization  Sorbents 
5,333,044    Fluorescent  Image  Tracking 

Velocimeter 
5,325,797    Staged  Fluidized-Bed 

Combustion  and  Filter  System 
5,214,015    Synthesis  of  Iron  Based 

Hydrocracking  Catalysts 
5,198,002    Gas  Stream  Clean-Up  Filter 

and  Method  for  Forming  Same 
5 ,1 70,670    Three  Axis  Velocity  Probe 

System 
5,167,676    Apparatus  and  Method  for 

Removing  Particulate  Deposits  from 

High  Temperature  Filters 
5,144.251    Three-Axis  Particle  Impact 

Probe 
5,139,991    Oxyhydrochlorination 

Catalyst 


5 , 1 39,958    Method  and  Device  for  the 
Determination  of  Low 
Concentrations  of  Oxygen  in 
Carbonaceous  Materials 
5,130,097    Apparatus  for  Hot-Gas 
Desiilfurization  of  Fuel  Gases 
5,104,520    Apparatus  and  Method  for 

Separating  Constituents 
5,061,363    Method  for  Co-Processing 

Waste  Rubber  and  Carbonaceous 

Material 
5 ,022 ,892    Fine  Coal  Cleaning  Via  the 

Micro-Mag  Process 
5 ,020,45  7    Destruction  of  Acid  Gas 

Emissions 
4,955,942    hi-Bed  Tube  Bank  for  a 

Fluidized-Bed  Combustor 
4,939,376    Light  Collection  Device  for 

Flame  Emission  Detectors 
4,867,868    Selective  Flotation  of 

Inorganic  Sulfides  from  Coal 
4,775,387    Sulfur  Removal  and 

Comminution  of  Carbonaceous 

Material 
4,769,504    Process  for  Converting  Light 

Alkanes  to  Higher  Hydrocarbons 
4,769,045    Method  for  the 

Desulfurization  of  Hot  Product 

Gases  from  Coal  Gasifier 
4,696,680    Method  and  Apparatus  for 

the  Selective  Separation  of  Gaseous 

Coal  Gasification  Products  by 

Pressure  Swing  Adsorption 
4 ,695 , 3  72    Conditioning  of 

Carbonaceous  Material  Prior  to 

Physical  Beneficiation 
4,667,097    Compensated  Vibrating 

Optical  Fiber  Pressure  Measuring 

Device 
4,587,113    Removal  of  Sulfur  and 

Nitrogen  Containing  Pollutants 

from  Discharge  Gases 
4,526,272    Laterally  Bendable  Belt 

Conveyor 
4,523 ,465    Wireless  Remote  Liquid 

Level  Detector  and  Indicator  for 

Well  Testing 
4,475,884    Reversed  Flow  Fluidized- 
Bed  Combustion  Apparatus 
4,466,360    Loop-Bed  Combustion 

Apparatus 
4,465,135    Ffre  Flood  Method  for 

Recovering  Petroleum  from  Oil 

Reservofrs  of  Low  Permeability  and 

Temperature 
4,451,826    Single  Transmission  Line 

Data  Acquisition  System 
4,447,297    Combined  Fluidized  Bed 

Retort  and  Combustor 

Patent  Applications  Filed 

Flashback  Detection  Sensor  for  Lean 

PreMix  Fuel  Nozzles 
Real-Time  Combustion  Controls  and 

Diagnostics  Sensors 

Issued:  December  18,  2001. 
Rita  A.  Bafura, 
Director.  NETL. 

(FR  Doc.  02-211  Filed  1-3-02;  8:45  am) 
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DEPARTIflENT  OF  ENERGY 

National  Energy  Tedinology 
Laboratory 

Notice  of  Availability  of  a  Financial 
Assistance  Solicitation 

AGENCY:  National  Energy  Technology 

Laboratory,  Department  of  Energy 

(DOE). 

ACTION:  Notice  of  availability  of  a 

Financial  Assistance  Solicitation. 

SUMMARY:  Notice  is  hereby  given  of  the 
intent  to  issue  Financial  Assistance 
Solicitation  No.  DE-PS26-02NT41428 
entitled  "Clean  Coal  Power  Initiative." 
A  draft  program  solicitation,  as  a 
precursor  to  potentially  awarding 
multiple  financial  assistance 
cooperative  agreements,  is  now  being 
developed.  Following  release  of  the 
draft  solicitation,  expected  in  December 
2001,  a  comment  and  response  session 
with  industry  and  other  potential 
partners  will  be  conducted  prior  to  final 
issuance  of  the  program  solicitation. 
Final  issuance  of  the  program 
solicitation  is  slated  for  February  18, 
2002  with  awards  expected  late  in  fiscal 
year  2003.  DOE  will  provide  between 
$300-$400  million  to  fund  the  program, 
and  industry  must  match  (or  exceed)  the 
government  cost  share  for  every  project. 
DOE  anticipates  making  multiple 
awards  under  this  program  solicitation. 
DATES:  The  draft  solicitation  will  be 
available  via  the  EKDE's  Industry 
Interactive  Procurement  System  (IIPS)  at 
http://www.netl.doe.gov/business  on  or 
about  December  21,  2001. 
ADDRESSES:  For  the  contact  to  submit 
comments,  where  documents  can  be 
obtained,  where  meetings  are  being 
held,  please  see  the  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT:  )o 
Ann  C.  Zysk,  MS  921-107,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  P.O.  Box  10940, 
E-mail  Address:  zysk@netl.doe.gov. 
Telephone  Number:  (412)  .386-6600. 
SUPPLEMENTARY  INFORMATION:  The  Clean 
Coal  Power  Initiative  (CCPI)  is  a  cost- 
shared  partnership  between  the 
government  and  industry  to 
demonstrate  advanced  coal -based, 
power  generation  technologies.  The  goal 
is  to  accelerate  commercial  deployment 
of  advanced  technologies  to  ensure  that 
the  United  States  has  clean,  reliable, 
and  affordable  electricity.  Electric 
power  produced  from  coal  is 
fundamental  to  a  strong  U.S.  economy 
and  to  domestic  energy  security. 

This  CCPI  soUcitation  is  open  to  any 
technology  advancement  related  to  coal- 
based  power  generation  that  results  in 
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efficiency,  environmental,  and 
economic  improvement  compared  to 
currently  available  state-of-the-art 
alternatives.  The  solicitation  is  also 
open  to  technologies  capable  of 
producing  any  combination  of  heat, 
fuels,  chemicals,  or  other  useful 
byproducts  in  conjunction  with  power 
generation.  Prospective  projects  must 
ensure  that  coal  is  used  for  at  least  75% 
of  the  fuel  energy  input  to  the  process. 
Additionally,  prospective  projects  must 
show  the  potential  for  rapid  market 
penetration  upon  successful 
demonstration  of  the  technology  or 
concept. 

The  advanced  technologies  to  be 
demonstrated  under  this  program  will 
be  vital  to  the  role  that  coal  and  other 
solid  fuels  will  play  on  the  world  power 
production  scene.  Production  of  more 
electricity  while  creating  a  cleaner 
environment  at  lower  cost  has  the 
potential  to  raise  the  standard  of  living 
of  not  only  the  citizens  of  the  United 
States,  but  of  the  world  as  a  whole. 

Prospective  applicants  who  would 
like  to  be  notified  as  soon  as  the  draft 
solicitation  is  available  should  register 
at  http://www.netl.doe.gov/business. 
Click  on  the  "Business  Alert 
Registration  and  follow  the  instructions. 
Once  you  subscribe,  you  will  receive  an 
announcement  by  E-mail  that  the  draft 
solicitation  has  been  released  to  the 
public.  Telephone  requests,  written 
requests.  E-mail  requests,  or  facsimile 
requests  for  a  copy  of  the  draft 
solicitation  package  will  not  be  accepted 
and/or  honored.  The  draft  solicitation 
will  be  open  for  public  comments  on 
December  21,  2001.  A  public  meeting/ 
webcast  will  be  held  on  January  17, 
2002  and  the  draft  solicitation  will  be 
closed  to  public  comments  on  January 
23, 2002.  , 

The  final  solicitation  will  be  made 
available  on  or  about  February  18,  2002. 
Applications  must  be  prepared  and 
siibmitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
solicitation.  The  final  soUcitation 
docimient  will  allow  for  requests  for 
explanation  and/or  interpretation. 

Issued  in  Pittsburgh,  PA  on  December  19, 
2001. 
Dale  A.  Sidliano. 

Deputy  Director,  Acquisition  and  Assistance 

Division. 

[FR  Doc.  02-212  Filed  1-3-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 
Bonneville  Power  Administration 

COB  Energy  Facility 

AGENCY:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  This  notice  announces  BPA's 
intention  to  prepare  an  EIS,  under  the 
National  Environmental  Policy  Act 
(NEPA),  on  a  proposed  electrical 
interconnection  requested  by  Peoples 
Energy  Resources  Corporation  (Peoples 
Energy),  to  integrate  electrical  power 
fi-om  the  COB  Energy  Facility  into  the 
Federal  transmission  grid.  BPA 
proposes  to  execute  an  agreement  with 
Peoples  Energy  to  provide  them  with  an 
interconnection. 

DATES:  Written  comments  on  the  NEPA 
scoping  process  are  due  to  the  address 
below  no  later  than  February  26,  2002. 
Comments  may  also  be  made  at  an  EIS 
scoping  open  house  meeting  to  be  held 
on  January  15,  2002,  at  the  address 
below. 

ADDRESSES:  Send  letters  with  comments 
and  suggestions  on  the  proposed  scope 
of  the  Draft  EIS  to  Communications, 
Bonneville  Power  Administration — KC- 
7,  P.O.  Box  12999,  Portland,  Oregon 
97212.  You  may  also  call  BPA's  toll-free 
comment  line  at  1-800-622-4519;  name 
this  project,  and  record  your  complete 
name,  address,  and  comments. 
Comments  may  also  be  sent  to  the  BPA 
Internet  address  at  comment®bpa.gov. 
To  be  placed  on  the  project  mail  list, 
call  1-800-622-4520. 

An  open  house  will  be  held  on 
January  15,  2002,  7  p.m.  to  9  p.m.,  at 
Bonanza  Public  Library,  31703  Highway 
70,  Bonanza,  Oregon.  At  this  informal 
scoping  meeting,  BPA  staff  will  answer 
questions  and  accept  oral  and  written 
comments,  and  representatives  of  BPA 
and  Peoples  Energy  will  be  available  to 
discuss  the  proposed  project  and  topics 
to  be  addressed  in  the  EIS.  Information 
on  the  proposed  project  will  be 
available  for  review. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  C.  McKiimey,  Bonneville  Power 
Administration— KEC-4,  P.O.  Box  3621, 
Portland,  Oregon  97208-3621;  toll-free 
telephone  1-800-282-3713;  direct 
telephone  503-230-4749;  or  e-mail 
tcmckinney@bpa.gov.  Additional 
information  can  be  found  at  BPA's  web 
site:  www.bpa.gov. 

SUPPLEMENTARY  INFORMATION:  The  EIS 

will  assess  the  environmental 
consequences  of  the  agreement  which 


BPA  proposes  with  Peoples  Energy,  and 
the  consequences  of  any  modifications 
to  the  transmission  system  needed  to 
provide  an  electrical  connection  under 
the  terms  of  the  agreement.  In  addition 
to  these  Federal  actions,  the  EIS  will 
consider  the  environmental 
consequences  of  construction  and 
operation  of  the  COB  Energy  Facility. 

The  proposed  project  has  several 
components.  In  addition  to  the 
generating  facility  itself  (described 
below),  other  components  may  include: 
(1)  An  electrical  connection  into  the 
BPA's  electrical  transmission  system,  (2) 
upgrades  to  existing  BPA  Substations, 
(3)  a  new  substation  on-site,  (4) 
potential  system  upgrades  to  be  defined 
through  impact  studies  of  the  facility, 
(5)  a  natural  gas  pipeline,  and  (6)  water 
supply  and  process  water  pipelines. 

A.  Proposed  Action 

The  proposed  COB  Energy  Facility 
would  be  a  power  development  project 
beginning  as  a  simple-cycle  generation 
facility  and  expanding  to  a  combined- 
cycle  electric  generating  facility. 
Nominal  generating  capacity  is  600 
megawatts  in  the  simple-cycle 
configuration  and  1,150  megawatts  in 
the  combined-cycle  configuration.  The 
facility  site  would  be  located 
approximately  3  miles  south  of  the  City 
of  Bonanza,  on  the  east  side  of  West 
Langell  Valley  Road  No.  520  in  Klamath 
County.  The  combined-cycle  facility 
would  consist  of  four  combustion 
turbine  generators,  and  each  turbine 
generator  would  be  coupled  with  a  heat- 
recovery  steam  generator  (HRSG)  and 
two  HRSG's  will  couple  with  a  steam 
turbine  generator. 

The  proposed  COB  Energy  Facility 
would  be  fueled  by  natural  gas  from  the 
existing  Pacific  Gas  &  Electric  Gas 
Transmission  Northwest  (PG&E  GTN) 
pipeline  and  delivered  through  a  new, 
approximately  4.6-mile  natural-gas 
pipeline.  Natural  gas  would  be  biuned 
in  the  combustion  turbines.  Expanding 
gases  from  combustion  would  turn 
rotors  within  the  turbines  that  are 
connected  to  electric  generators.  The  hot 
gases  exhausted  from  the  combustion 
turbines  would  be  used  to  raise  steam  in 
the  HRSGs.  Steam  from  the  HRSGs 
would  be  expanded  through  a  steam 
turbine  that  drives  its  own  electric 
generator.  To  increase  steam-generating 
capacity,  a  duct  burner  system  will  be   . 
included  in  each  HRSG.  The  duct 
burner  wiU  increase  the  steam  generated 
in  the  HRSGs  and  increase  the  steam 
generator's  electrical  output. 

Water  would  be  needed  at  the  facility 
to  generate  steam  and  cool  the  steam 
process.  Water  would  be  supplied  from 
an  existing  well,  known  as  die  Babson 
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well,  located  approximately  2.8  miles 
from  the  facility.  The  well  would  draw 
water  from  the  deep  basalt  aquifer, 
which  is  isolated  from  the  shallow  well 
aquifer  in  the  area.  Process  water  from 
the  facility  would  be  discharged  either 
for  land  application  through  nearby 
irrigation  (fistrict  systems,  land  applied 
on  site  for  irrigation,  or  discharged  to 
the  Lost  River  during  periods  allowed 
by  the  Oregon  Department  of 
Environmental  Quality. 

The  COB  Energy  Facility  would 
deliver  electric  power  to  the  regional 
power  grid  through  an  interconnection 
to  existing  electric  transmission  lines 
that  cross  the  facility  site.  The  facility 
would  tie  into  two  or  three  of  the 
existing  electric  transmission  lines, 
owned  by  BPA,  PacifiCorp,  and 
Portland  General  Electric.  A 
transmission  planning  study  conducted 
by  the  three  utilities  will  determine  the 
optimal  interconnection  among  the 
transmission  lines.  The  study  dso  will 
identify  any  upgrades  to  the  existing 
lines  or  the  Malin  Substation  that  may 
be  needed. 

B.  Process  to  Date 

BPA  is  the  lead  Federal  agency  for  the 
project  EIS.  The  State  of  Oregon  Energy 
Facility  Siting  Council  is  currently 
evaluating  the  Notice  of  Intent  to  Apply 
for  a  Site  Certificate  for  the  COB  Energy 
Facility.  Oregon's  site  evaluation 
process,  like  NEPA,  provides 
opportunity  for  public  participation, 
and  a  public  meeting  will  be  held  by 
representatives  from  the  Oregon  Office 
of  Energy  at  the  January  15  meeting  in 
Bonanza. 

C.  Alternatives  Proposed  for 
Consideration 

Alternatives  thus  far  identified  for 
evaluation  in  the  EIS  are:  (1)  The 
proposed  action  and  (2)  no  action.  Other 
alternatives  may  be  identified  through 
the  scoping  process. 

D.  Public  Participation  and 
Identification  of  Environmental  Issues 

BPA  intends  to  prepare  an  EIS 
addressing  both  the  COB  Energy  Facility 
and  the  associated  electric  power 
interconnection  facilities.  BPA  has 
established  a  45-day  scoping  period 
during  which  affected  landowners, 
concerned  citizens,  special  interest 
groups,  local  governments,  and  any 
other  interested  parties  are  invited  to 
comment  on  the  scope  of  the  proposed 
EIS.  Scoping  will  help  BPA  ensure  that 
a  full  range  of  issues  related  to  this 
proposal  is  addressed  in  the  EIS  and 
also  wdll  identify  significant  or 
potentially  significant  impacts  that  may 
result  from  the  proposed  project.  When 


completed,  the  Draft  EIS  will  be 
circulated  for  review  and  comment,  and 
BPA  will  hold  a  public  comment 
meeting  on  the  Draft  EIS.  BPA  will 
consider  and  respond  in  the  Final  EIS 
to  comments  received  on  the  Draft  EIS. 

BPA  decided  to  prepare  the  EIS  for 
the  following  reasons:  (1)  The  COB 
Energy  Facility  would  depend  on  an 
interconnect  to  existing  electric ' 
transmission  lines  that  may  include  a 
BPA  line,  (2)  the  interconnect  could 
require  upgrades  to  the  existing  BPA 
line,  (3)  the  interconnection  may 
include  a  new  substation  on  the^ite,  (4) 
the  interconnection  may  require 
upgrades  to  the  BPA  Malin  Substation, 
(5)  the  interconnect  may  result  in  other 
system  impacts  identified  in  the 
transmission  study,  and  (6)  no  other 
Federal  or  State  agency  is  currently 
preparing  an  EIS  on  the  proposed 
project.  Because  no  other  EIS  is  being 
prepared,  the  scope  of  BPA's  EIS  will 
cover  both  the  interconnection  elements 
and  the  COB  Energy  Facility  itself. 

The  principal  issues  identified  thus 
far  for  consideration  in  the  Draft  EIS 
with  respect  to  the  COB  Energy  Facility 
are  as  follows:  (1)  Air  and  water  quality 
impacts,  (2)  noise  impacts  from  plant 
operation,  (3)  aesthetic  impacts,  (4) 
socioeconomic  impacts  created  by  an 
influx  of  construction  workers  into  a 
spiarsely  populated  area,  (5)  impacts  on 
wildlife  habitat,  and  (6)  cultural 
resource  impacts.  The  principal  issues 
identified  thus  far  for  consideration  in 
the  Draft  EIS  with  respect  to  the  electric 
power  transmission  facilities  are 
impacts  of  electrical  interconnection  on 
the  grid  system. 

These  issues,  together  with  any 
additional  significant  issues  identified 
through  the  scoping  process,  will  be 
addressed  in  the  EIS. 

Issued  in  Portland,  Oregon,  on  December 
21,  2001. 

Stephen  |.  Wright, 

Acting  Administrator  and  Chief  Executive 
Officer. 
(FR  Doc.  02-210  Filed  1-3-02;  8:45  am] 

BILLING  CODE  6450-41-P 


the  Federal  Energy  Regulatory 
Commission's  (Conunission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  new  license  for  the  Carpenter- 
Remmel  Hydro  Project,  located  on  the 
Ouachita  River  in  Garland  and  Hot 
Springs  Counties,  Arkansas,  and  has 
prepared  an  Environmental  Assessment 
(EA).  In  the  EA,  the  Commission  staff 
has  analyzed  the  potential 
environmental  effects  of  the  project  and 
has  concluded  that  approval  of  the 
project,  with  appropriate  environmental 
measures,  would  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment. 

Copies  of  the  EA  are  available  for 
review  in  the  Public  Reference  Branch, 
Room  2-A,  of  the  Commission's  offices 
at  888  First  Street,  NE.,  Washington,  DC 
20426.  The  EA  may  also  be  viewed  on 
the  web  at  http://www.ferc.fecl.gov  using 
the  "RIMS"  link,  select  "Docket#"  and 
follow  the  instructions.  Please  call  (202) 
208-2222  for  assistance. 

Any  comments  should  be  filed  within 
45  days  fit)m  the  date  of  this  notice  and 
should  be  addressed  to  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Room  1-A, 
Washington,  DC  20426.  Please  affix 
"Carpenter-Remmel  Hydroelectric 
Project  No.  271-062"  to  all  conmients. 
For  further  information,  contact  Ed  L,ee 
at  (202)  219-2809.  Comments  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2O01(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

[FR  Doc.  02-175  Filed  1-3-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Fedeiai  Energy  Regulatory 
Commission 

[Protect  No.  271-062— Arkansas] 

Entergy  Arkansas,  Inc.;  Notice  of 
Availability  of  Environmental 
Assessment 

December  28,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-44-O00] 

Indeck  Maine  Energy,  L.L.C., 
Complainant,  v.  ISO  New  England,  Inc., 
Respondent;  Notice  of  Complaint 

December  28,  2001. 

Take  notice  that  on  December  27. 
2001,  Indeck  Maine  Energy,  L.L.C. 
(Indeck  Maine)  filed  a  Complaint  and 
Request  for  Appointment  of  Settlement 
Judgement  against  the  ISO  New 
England,  Inc.  (ISO  NE)  requesting  that 
the  Federal  Energy  Regulatory 
Commission  (Commission)  find  (i)  ISO- 
NE's  actions  in  soliciting  and 
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contracting  for  Indeck  Maine's  electrical 
energy  for  October  16  and  17, 1999;  and 
October  21,  23  and  26, 1999.  to  support 
system  reliability  were  not  barred  by 
NEPOOL  Market  Rule  and  Procedure  5 
(MRP);  (ii)  that  ISO-NE's  requests  were 
outside  the  scope  of  the  real  time  market 
and  the  day-ahead  dispatch;  (iii)  that 
MRP  17  does  not  apply  to  Indeck 
Maine's  October  16,  1999,  operations 
under  the  facts  of  this  case;  and  (iv)  to 
the  extent  MRP  17  did  apply  to  the  facts 
of  this  case,  under  the  facts  of  this  case 
ISO-NE  did  not  implement  MRP  17  in 
the  manner  required  by  the  rule. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  January  16. 
2002.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  January 
16,  2002.  Copies  of  this  fihng  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http://  - 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(ui)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary.  | 

[FR  Doc.  02-174  Filed  1-3-02:  8:45  am] 

BRjjNG  cooc  snr-oi-F 


DEPARTMENT  OF  ENERGY 

FMleral  Energy  Regulatory 
Conunisaion 


(DoclMt  No.  CPO2-52-«0fq 


Iroquoia  Gaa  Tranamiaaion  Syatem, 
LP.;  NoMca  of  Application 

December  28.  2001. 

Take  notice  that  on  December  14. 
2001.  Iroquois  Gas  Transmission 
System.  L.P.  (Iroquois),  One  Corporate 
Drive,  Smte  600,  Shelton.  Connecticut 
06484,  filed  an  application  in  the  above-* 
referenced  docket  nimiber  pxirsuant  to 


section  7(c)  of  the  Natural  Gas  Act  and 
parts  157  of  the  Commission's  rules  and 
regulations,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
Iroquois  to  construct  and  operate  its 
Eastern  Long  Island  Expansion  Project 
(ELI  Project)  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://www.ferc.gov  using 
the  "RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (please  call  202- 
208-2222  for  assistance). 

Specifically.  Iroquois  requests 
authorization  to  construct  and  operate 
the  following  facilities:  (i)  29.1  miles  of 
20-inch  pipeline  from  a  point  offshore 
of  Milford.  Connecticut  to  a  point  in 
Brookhaven.  Suffolk  County,  New  York; 
(ii)  a  new  compressor  imit,  with  20.000 
(nominal)  horsepower,  in  Milford. 
Connecticut;  (iii)  cooling  facilities  at  the 
Dover,  New  York  compressor  station; 
(iv)  various  ancillary  facilities  at  the 
existing  Brookfield,  Connecticut  meter 
station;  (v)  various  ancillary  facilities 
associated  with  a  new  interconnection 
with  the  facilities  of  KeySpan  Energy  • 
Delivery  Long  Island  in  Brookhaven. 
New  York;  and  (vi)  other  necessary 
facilities,  such  as  a  tap  valve  in  Long 
Island  Sound,  three  mainlLae  valves,  pig 
launchers/receivers  and  temporary 
facilities,  including  pipe  ye^ds,  storage 
yards,  access  roads  and  staging  areas. 

Iroquois  states  that  the  facilities  are 
designed  to  provide  approximately 
175.000  dekatherms  per  day  of  firm 
transportation  service  to  the  eastern  end 
of  Long  Island,  and  will  be  made 
pursuant  to  its  Part  284  subpart  G 
blanket  certificate.  Iroquois  has 
executed  precedent  agreements  with  the 
following  shippers: 

•  Consolidated  Edison  Energy.  Inc., 
10.000  dekatherms  per  day; 

•  Engage  Energy  America,  LLC. 
50,000  dekatherms  per  day; 

•  Long  Island  Power  Authority, 
160.000  dekatherms  per  day; 

•  Mirant  Americas,  Inc.,  80,000 
dekatherms  per  day;  and 

•  New  York  Power  Authority,  40.000 
dekatherms  per  day_ 

Iroquois  states  that  because  the 
precedent  agreements  currently  provide 
for  firm  transportation  of  340.000 
dekatherms  per  day  which  exceeds  the 
capacity  of  the  facilities,  pro-ration  of 
capacity  among  the  shippers  may  be 
necessary;  Iroquois  expects  to  make  a 
decision  on  any  such  pro-ration  no  later 
than  March  1.2003. 

The  total  cost  of  the  ELI  Project  is 
estimated  to  be  about  $105  million. 
Iroquois  proposes  to  charge  shippers  its 
firm  transportation  rate  in  effect  under 
its  RTS  rate  schedule,  plus  an 


incremental  surcharge,  which,  in  total, 
is  designed  to  recover  the  costs  of  the 
proposed  facilities. 

In  order  to  meet  a  service 
commencement  date  of  November  1, 
2004.  Iroquois  requests  that  the 
Commission  issue  a  preliminary 
determination  on  non-environmental 
aspects  of  the  ELI  Project  by  July  1. 
2002.  with  final  authorization  no  later  , 
than  July  1.2003. 

Any  questions  regarding  the 
application  be  directed  to  Jeffrey  A. 
Bnmer.  Vice  President,  General  Counsel 
and  Secretary  for  Iroquois.  One 
Corporate  Drive.  Suite  600.  Shelton. 
Connecticut  06484.  at  203-925-7200.  or 
Donald  F.  Sanata.  Jr..  Troutman 
Saunders.  LLP.  401  Ninth  Street.  NW, 
Suite  1000.  Washington.  DC  20004.  at 
202-274-2815. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  18.  2002. 
file  with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE. 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents     - 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  conmients 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Conmiission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  conmient  alone 
will  not  serve  to  make  the  film  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  ^eir  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
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Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  vdll  not  be 
required  to  serve  copies  of  filed 
docxmients  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Conunission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  bom  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Conunission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Acting  Secretaty. 

[FR  Doc.  02-172  Filed  1-3-02;  8:45  am] 

MLUNG  CODE  6n7-01-l> 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  CP02-53-000] 


National  Fuel  Gaa  Supply  Corporation, 
Dominion  Tranamiaaion,  Inc.;  Notice  of 
Application 

December  28,  2001. 

Take  notice  that  on  December  13. 
2001,  National  Fuel  Gas  Supply 
Corporation  (National  Fuel).  10 
Lafayette  Square.  Buffalo,  New  York 
14203  £md  Dominion  Transmission,  Inc. 
(Dominion).  445  West  Main  Street. 
1  Clarksbiug,  West  Virginia  26301,  filed  a 
joint  application  pursuant  to  section  7 
of  the  Natural  Gas  Act  and  part  157  of 
the  Commission's  rules  and  regulations 
for  a  certificate  of  public  convenience 
and  necessity  to  construct  and  operate 
facilities  that  will  increase  capacity  on 
the  jointly-owned  Ellisbiu^, 
Pennsylvania  to  Leidy,  Pennsylvania 
pipeline  (Ellisburg-Leidy  Line)  all  as 
more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  Copies  of 
this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Specifically,  the  applicants  seek 
authorization  to:  (1)  histall  a  new  8.010 
horsepower  compressor  unit  at  National 
Fuel's  Ellisburg  Compressor  Station  in 
Potter  County.  Permsylvania,  (2)  uprate 
the  maximum  allowable  operating 
pressure  of  the  jointly-owned  pipeline 
(downstream  of  the  Ellisburg 
Compressor  Station)  above  the  current 
level  of  1405  psig,  and  (3)  modify  the 
Leidy  M&R  Station  in  Clinton  County, 
Pennsylvania.  The  applicants  state  that 
these  facility  additions  would  allow  an 
additional  150,000  Dth  per  day  of  firm 
capacity  to  the  Ellisburg-Leidy  Line.  Of 
this  total.  130.000  Dth  per  day  of 
capacity  woidd  be  allocated  to  National 
Fuel  and  20,000  Dth  per  day  would  be 
allocated  to  Dominion.  The  apphcants 
state  that  this  incremental  capacity, 
along  with  other  capacity  owned  by 
Dominion  and  National  Fuel,  will  be 
leased  to  Teimessee  Gas  Pipeline 
Company  (Tennessee).  The  leases  are 
the  subject  of  other  jointly-filed 
applications.^  The  estimated  cost  of  the 
proposed  focilities  is  $9.4  milUon. 


Any  questions  regarding  the 
application  shoiUd  be  directed  to  David 
W.  Reitz,  Assistant  General  Counsel, 
National  Fuel  Gas  Supply  Corporation, 
10  Lafayette  Square,  Buffalo.  New  York 
14203  at  716-857-7949  or  by  E-mail  at 
reitzd@natfuel.com  and  Sean  R.  Sleigh. 
Certificates  Manager,  Dominion 
Transmission.  Inc.,  445  West  Main 
Street,  Clarksburg,  West  Virginia  26301 
at  304-627-3462  or  by  E-mail  at 
seanr  sleigh  @dom .  com . 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  18.  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE, 
Washington.  DC  20426.  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  regulations   . 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  part}'  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  conmient  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submjt  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Enviroiunental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 


>  The  lease  between  Tennessee  and  Dominion  is 
the  subject  of  Docket  No.  CP02-47-000.  The  lease 


between  Tennessee  and  National  Fuel  is  the  subject 
of  Docket  No.  CP02-48-00O. 
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associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  profect. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible.        i 

Comments,  protests  aild  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-173  Filed  1-3-02;  8:45  am] 

MJJNG  CODE  «n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  EC02-37-000,  et  al.] 

IMadison  Gas  &  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

December  27,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Madison  Gas  &  Electric  Company 

[Docket  No.  EC02-37-0001 

Take  notice  that  on  December  19, 
2001,  Madison  Gas  and  Electric  Co. 
(MCE)  and  MGE  Energy,  Inc.  (MGE 
Energy)  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  pursuant  to  section  203 
of  the  Federal  Power  Act,  for 
authorization  of  a  disposition  of 
jurisdictional  facilities  whereby  a 
proposed  corporate  reorganization 
would  be  implemented. 

MGE  proposes  to  carry  out  a 
reorganization  plan,  which  will  result  in 
a  holding  company  structure  imder 
which  MGE  and  its  utility  operation 
will  be  a  wholly-owned  subsidiary  of 
the  newly  formed  MGE  Energy. 

Comment  Date:  January  9,  2002. 

2.  Duke  Energy  Southaven,  LLC 

[Docket  No.  EG02-58-0001 

Take  notice  that  on  December  20, 
2001.  Duke  Energy  Southaven,  LLC 
(Duke  Southaven)  filed  an  application 
with  the  Federal  Energy  Regulatory 
Commission  (the  Commission)  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  section  32 
of  the  Public  Utility  Holding  Company 
Act  of  1935,  as  amended,  and  part  365 
of  the  Commission's  regulations. 

Duke  Southaven  is  a  Delaware  limited 
liability  company  that  will  be  engaged 
directly  and  exclusively  in  the  business 
of  operating  all  or  part  of  one  or  more 
eligible  facilities  to  be  located  in 
Southaven,  Mississippi.  The  eligible 
facilities  will  consist  of  a  simple  cycle 
electric  generation  plant  with  a  nominal 
capacity  of  640  MW  and  related 
interconnection  facilities.  The  output  of 
the  eligible  facilities  will  be  sold  at 
wholesale. 

Comment  Date:  January  17,  2002^  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


3.  Wisconsin  Public  Service 
Corporation,  WPS  Energy  Services,  . 
Inc.,  WPS  Power  Development,  Inc. 
(and  its  subsidiaries) 

[Docket  Nos.  ER95-1 528-006  and  ER96- 
1088-031] 

Take  notice  that  on  December  20, 
2001,  Wisconsin  Public  Service 
Corporation  (WPSC),  WPS  Energy 
Services,  Inc.  (ESI)  and  WPS  Power 
Development,  Inc.  (and  its  subsidiaries) 
(PDI)  (collectively,  the  WPSR 
Companies),  submitted  a  three-year 
update  of  the  justification  for  their 
authorization  to  sell  power  at  market- 
based  rates. 

The  WPSR  Companies  state  that 
copies  of  this  filing  have  been  served  on 
the  Public  Service  Commissions  of 
Wisconsin,  Michigan  and  Maine. 

Conmient  Date:  January  10,  2002. 

4.  Commonwealth  Chesapeake 
Company,  LLC 

[Docket  Nos.  ER99-415-004] 

Take  notice  that  on  December  21, 
2001,  Commonwealth  Chesapeake 
Company,  L.L.C.  (Commonwealth 
Chesapeake)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  updated  market  power 
study  in  accordance  with  the 
Commission's  order  issued  December 
21, 1998  in  Docket  No.  ER99-415 
conditionally  accepting  for  filing 
Commonwealth  Chesapeake's  market- 
based  rate  tariff. 

Comment  Date:  January  11,  2002. 

5.  New  York  Independent  System 
Operator,  Inc. 

[Docket  Nos.  EROO-3591-010  and  EROO- 
1969-012) 

Take  notice  that  on  December  21, 
2001,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  revisions  to 
its  Market  Administration  and  Control 
Area  Services  Tariff  in  order  to  update 
the  references  to  the  formula  used  to 
calculate  locational  reserve  prices, 
pursuant  to  the  Commission's  order 
issued  on  June  29,  2001,  in  the  above- 
captioned  dockets. 

The  NYISO  has  requested  an  effective 
date  of  September  30,  2001,  for  the 
filing. 

The  NYISO  has  served  a  copy  of  this 
filing  upon  parties  on  the  official  service 
lists  maintained  by  the  Commission  for 
the  above-captioned  dockets. 

Comment  Date:  January  11,  2002. 


6.  American  Transmission  Company 
LLC 

[Docket  No.  ER01-521-0b2l 

Take  notice  that  on  December  21, 
2001,  American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  filing  a 
Revised  Service  Agreement  No.  92  with 
additions  to  the  Generation- 
Transmission  Interconnection 
Agreement  between  Wisconsin  Electric 
Power  Company  and  ATCLLC. 

ATCLLC  requests  an  effective  date  of 
January  1,2001. 

Comment  Date:  January  11,  2002. 

7.  Consumers  Energy  Company 

[Docket  No.  EROl-1 587-003) 

Take  notice  that  on  December  20 
2001,  Consumers  Energy  Company 
(Consumers)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  under  protest  the 
following  tariff  sheets  as  psul  of  its 
FERC  Electric  Tariff,  First  Revised 
Volimie  No.  6  and  the  following  Service 
Agreement  imder  that  tariff  in 
compliance  with  the  Commission's 
November  20,  2001  order  issued  in  this 
proceeding: 

Substitute  First  Revised  Sheet  Nos.  142  and 
171  and  Second  Substitute  Service 
Agreement  No.  62 

The  sheets  are  to  have  an  effective 
date  of  May  17,  2001.  The  Service 
Agreement  is  to  have  an  effective  date 
of  March  21,  2001.  Also  included  in  the 
filing  is  an  extra  cover  sheet  for  the 
Service  Agreement  reflecting  the  fact 
that  the  Service  Agreement  was 
assigned  to  Michigan  Electric 
Transmission  Company,  effective  April 
1,  2001. 

Copies  of  the  filing  were  served  upon 
the  Michigan  Public  Service 
Commission  and  those  on  the  official 
service  list  in  this  proceeding. 

Comment  Date:  January  10,  2002. 

8.  New  England  Power  Company 

[Docket  No.  EROl-2156-002] 

Take  notice,  that  on  December  21, 
2001,  New  England  Power  Company 
(NEF),  as  successor  in  interest  to 
Montaup  Electric  Company  (Montaup) 
submitted  for  filing  an  errata  to  notices 
of  cancellation  of  Montaup's  FERC 
Electric  Tariff,  First  Revised  Volume  No. 
1  (Montaup  Tariff  No.  1)  and  all  service 
agreements  thereunder  filed  on 
November  8,  2001  in  the  above- 
captioned  proceeding.  The  notices  of 
cancellation  failed  to  state  that  NEP  was 
also  canceling  all  amendments  and 
supplements  to  Montaup  Tariff  No.  1. 
NEP  states  that  this  filing  has  been 
served  upon  all  persons  designated  on 
the  official  service  list  compiled  by  the 


Secretary  in  this  proceeding  and  all 

parties  affected  by  the  cancellation. 

Comment  Date:  January  11,  2002. 

9.  Mid-Continent  Area  Power  Pool 

[Docket  Nos.  EROl-2189-003,  EROl-2744- 
001,  ER01-3003-002,  EROl-3011-001  and 
ER02-112-002] 

Take  notice  that  on  December  21, 
2001,  the  Mid-Continent  Area  Power 
Pool,  on  behalf  of  its  public  utility 
members,  filed  a  refund  report  related  to 
orders  by  the  Federal  Energy  Regulatory 
Commission  in  the  above-referenced 
dockets. 

A  copy  of  this  filing  has  been  served 
on  all  parties  to  the  service  lists  in  the 
above-referenced  proceedings  and  the 
state  commissions  in  the  MAPP  region. 

Comment  Date:  January  11,  2002. 

10.  Mirant  Americas  Energy  Marketing, 
LP,  Mirant  Bowline,  LLC,  Mirant 
California,  LLC,  Mirant  Canal,  LLC, 
Mirant  Chalk  Point,  LLC,  Mirant  Delta, 
LLC,  Mirant  Kendall,  LLC,  Mirant 
Lovett,  LLC,  Mirant  Mid-Atlantic,  LLC, 
Mirant  Neenah,  LLC,  Mirant  New 
England,  LLC,  Mirant  NY-Gen,  LLC, 
Mirant  Peaker,  LLC,  Mirant  Potomas 
River,  LLC,  Mirant  Potereo,  LLC, 
Mirant  Zeeland,  LLC,  State  Line 
Energy,  L.L.C. 

[Docket  No.  EROl-3110-001] 

Take  notice  that  on  December  18, 
2001,  the  captioned  parties  filed  an 
amendment  to  their  September  24,  2001 
filing  with  the  Commission  in  the 
captioned  docket,  in  accordance  with 
the  Letter  Order  issued  November  20, 
2001. 
Comment  Date:  January  8,  2002. 

11.  Pleasants  Energy,  LLC 

[Docket  Nos.  ER02-26-0011 

Take  notice  that  on  December  20, 
2001,  Pleasants  Energy,  LLC  (Pleasants 
Energy)  tendered  for  filing  a  revised 
Market-Based  Rate  Tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  1  (Revised 
Tariff)  to  comply  with  a  letter  order 
issued  by  the  Commission  on  December 
6,  2001  in  the  above-captioned 
proceedings  (Letter  Order).  Pleasants 
Energy,  LLC,  97  FERC  ^  61,259  (2001). 
The  Letter  Order  allows  the  Revised 
Tariff  to  become  effective  as  of 
December  1,  2001. 

Copies  of  the  filing  were  served  upon 
the  Public  Service  Commission  of  West 
Virginia  and  the  Virginia  State 
Corporation  Commission. 

Comment  Date;  January  10,  2002. 

12.  Carolina  Power  &  Light  Company 

(Docket  No.  ER02-52-001] 

Take  notice  that  on  December  20, 
2001,  Carolina  Power  &  Light  Company 


(CP&L)  filed,  pursuant  to  the  Letter 
Order  issued  on  November  20,  2001  in 
the  above-captioned  proceeding,  a 
compliance  filing  making  the  required 
changes  to  the  executed  Facility 
Interconnection  and  Operating 
Agreement  between  CP&L  and 
Dominion  Person,  Inc. 

Comment  Date:  January  10,  2002. 

13.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-63-001) 

Take  notice  that  on  December  20, 
2001 ,  Virginia  Electric  and  Power 
Company,  doing  business  as  Dominion 
Virginia  Power,  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an  executed 
Generator  Interconnection  and 
Operating  Agreement  (Interconnection 
Agreement)  with  Wells  Fargo  Bank 
Northwest,  National  Association  (Wells 
Fargo)  that  complies  with  the 
Commission's  November  28,  2001  order 
(November  28th  Order)  in  this  docket. 
The  executed  Interconnection 
Agreement  replaces  the  unexecuted 
Interconnection  Agreement  that  was 
filed  on  October  9,  2001  and  was 
accepted  in  the  November  28th  Order. 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  accept 
this  filing  to  make  the  executed 
Interconnection  Agreement  effective  as 
of  December  10,  2001,  the  same  date  the 
Commission  made  the  unexecuted 
Interconnection  Agreement  effective  in 
its  November  28th  Order. 

Copies  of  the  filing  were  served  upon 
Wells  Fargo  Bank  Northwest,  National 
Association  and  the  Virginia  State 
Corporation  Commission.  ■ 

Comment  Date:  January  10,  2002. 

14.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-128-0031 

Take  notice  that  on  December  18, 
2001,  PPL  Electric  Utilities  Corporation 
(PPL  Electric)  and  Williams  Generation 
Company— Hazleton  (WGC)  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  revisions  to 
the  Interconnection  Agreement 
originally  filed  with  the  Commission  on 
October  18,  2001.  and  supplemented  on 
October  23.  2001  and  November  26, 
2001.  PPL  Electric  and  WGC  request  an 
effective  date  of  October  19,  2001  for  the 
Interconnection  Agreement,  as  revised. 

Comment  Date;  January  8,  2002. 

15.  Dominion  Nuclear  Marketing  II, 
Inc. 

[Docket  No.  ER02-58ft-000l 

Take  notice  that  on  December  20, 
2001,  Dominion  Nuclear  Marketing  n. 
Inc.  (the  Company)  respectfully 
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tendered  for  filing  with  the  Federal 
Energy  Regiilatory  Commission 
(Commission)  the  following  Service 
Agreement  by  Dominion  Nuclear 
Marketing  11,  Inc.  to  Aquila  Energy 
Marketing  Corporation,  designated  as 
Service  Agreement  No.  6,  under  the 
Company's  FERC  Market-Based  Sales 
Tariff,  Original  Volimie  No.  1,  effective 
on  November.  24,  2000. 

The  Company  requests  an  effective 
date  of  December  13,  2001,  as  requested 
by  the  customer. 

A  copy  of  the  filing  was  served  upon 
Aquila  Energy  Marketing  Corporation, 
the  Virginia  State  Corporation 
Commission,  and  the  Ncnrth  Carolina 
Utilities  Commission. 

Comment  Date:  January  10,  2002. 

16.  Duke  Power,  a  Division  of  Duke 
Energy  Corporation 

lEJbcket  No.  ER02-59O-O00| 

Take  notice  that  on  December  20, 
2001,  Duke  Power  (Duke),  a  division  of 
Duke  Energy  Corporation,  tendered  for 
filing  with  die  Federal  Energy 
Regiilatory  Commission  (Commission)  a 
Service  Agreement  under  Diike's 
Wholesale  Market-Based  Rate  Tariff 
Providing  for  Sales  of  Capacity,  Energy, 
or  Ancillary  Services  and  Resale  of 
Transmission  Rights  between  Duke  and 
Consimiers  Energy  Company  d/b/a 
Consiuners  Energy  Traders.  Duke 
requests  that  the  proposed  Service 
Agreement  be  permitted  to  become 
effective  on  December  13,  2001.  Duke 
states  that  this  filing  is  in  accordance 
with  part  35  of  the  Commission's 
Regulations,  18  CFR  Pt  35,  and  that  a 
copy  has  been  served  on  the  North 
Carolina  Utilities  Commission. 

Comment  Date:  January  10,  2002. 

17.  PSI  Energy,  Inc. 

(Docket  No.  ER02-591-0O01 

Take  notice  that  on  December  20, 
2001,  PSI  Energy.  Inc.  (PSI),  tendered 
for  filing  the  Transmission  and  Local 
Facilities  (T&LF)  Agreement  Calendar 
Year  2000  Reconciliation  between  PSI 
and  Wabash  Valley  Power  Association, 
Inc.  (WVPA),  and  between  PSI  and 
Indiana  Mimicipal  Power  Agency 
(IMP A).  The  T&LF  Agreement  has  been 
designated  as  PSI's  Rate  Schedule  FERC 
No.  253. 

Copies  of  the  filing  were  served  on 
Wabash  Valley  Power  Association,  Inc., 
the  Indiana  Municipal  Power  Agency 
and  the  Indiana  Utility  Regulatory 
Commission. 

Comment  Date:  January  10,  2002. 


18.  Wolverine  Power  Supply 
Cooperative,  Inc. 

IDocket  No.  ES02-18-000J 

Take  notice  that  on  December  13, 
2001,  Wolverine  Power  Supply 
Cooperative,  Inc.  (Wolverine),  filed  With 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  pursuant  to  section  204  of 
the  Federal  Power  Act  (16  U.S.C.  824c) 
seeking  authorization  to  enter  into  a 
loan  agreement  with  the  National  Rural 
Utilities  Cooperative  Finance 
Corporation  imder  which  Wolverine 
would<«ssume  up  to  $22,750,000  in 
debt,  and  seeking  an  exemption  from 
the  Commission's  competitive  bidding 
and  negotiated  placement  issuance 
requirements  set  forth  in  section  34.2  of 
the  Commission's  regulations. 

Comment  £tote.  January  11,  2002. 

.19.  American  Electric  Power  Service 
Corporation 

(Docket  No.  EROl-3141-0021 

Take  notice  that  on  December  20, 
2001,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
amended  service  agreements  in 
compliance  with  the  Commission's 
November  20,  2001  Order  Accepting 
Transmission  Service  Agreements,  as 
Modified,  97  FERC  1 61,207. 

AEPSC  requests  an  effective  date  of 
September  1,  2001.  A  copy  of  the  filing 
was  served  upon  the  Parties  and  the 
state  utility  regulatory  commissions  of 
Arkansas,  Indiana,  Kentucky,  Louisiana, 
Michigan,  Ohio,  Oklahoma,  Teimessee, 
Texas,  Virginia  and  West  Virginia. 
Comment  Date:  January  10,  2002. 

20.  Nevada  Power  Company 

[Docket  No.  EROl-3149-0021 

Take  notice  that  on  December  21, 
2001 ,  Nevada  Power  Company  (Nevada 
Power)  filed  with  the  Federal  Energy 
Regulatory  Conunission  (Commission) 
pursuant  to  the  Commission's  Order 
issued  in  the  above-referenced  docket,  a 
compliance  filing  making  revisions  to 
the  unexecuted  Interconnection  and 
Operation  Agreement  between  Nevada 
Power  and  Mirant  Las  Vegas,  LLC. 
Comment  Date:  January  11,  2002. 

21.  NU  Operating  Companies 

[Docket  No.  ER02-2 17-001) 

Take  notice  that  on  December  21, 
2001,  in  compliance  with  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  unreported  letter  order 
dated  December  4,  2001  in  the  above- 
captioned  proceeding.  Northeast 
Utilities  Service  Company,  on  behalf  of 
the  Coimecticut  Light  and  Power 


Company,  Western  Massachusetts 
Electric  Company,  Holyoke  Water 
Power  Company,  Holyoke  Power  and 
Electric  Company,  and  Public  Service 
Company  of  New  Hampshire,  tendered 
for  filing  the  corrected  designation  for 
NUSCO's  market-based  rate  tariff, 
designated  FERC  Electric  Tariff  Third 
Revised  Volume  No.  7. " 
Comment  Date:  January  1 1 ,  2002 . 

22.  Cambridge  Electric  Light  Company, 
Central  Maine  Power  Company,  "Hie 
Connecticut  Light  and  Power  Company, 
New  England  Power  Company,  Public 
Service  Company  of  New  Hampshire, 
and  Western  Massachusetts  Electric 
Company 

[Docket  No.  ER02-505-002J 

Take  notice  that  on  December  20, 
2001,  Cambridge  Electric  Light 
Company,  Central  Maine  Power 
Company,  The  Coimecticut  Light  and 
Power  Company,  New  England  Power 
Company,  Public  Service  Company  of 
New  Hampshire,  and  Western 
Massachusetts  Electric  Company  (the 
Sponsors)  submitted  submit  for  filing  a 
supplement  to  the  Notice  of 
Cancellations  filed  in  this  docket  on 
December  7,  2001.  The  supplement 
gives  notice  of  cancellation  of  a  power 
contract  between  The  Connecticut  Light 
and  Power  Company  (Coimecticut 
Light)  and  Coimecticut  Municipal 
Electric  Energy  Cooperative  (CMEEC). 
The  contract  to  be  canceled  is  The 
Connecticut  Light  and  Power  Company, 
Rate  Schedule  FERC  No.  221. 

Notice  of  the  proposed  cancellation 
has  been  served  upon  each  person 
designated  on  the  official  service  list  for 
this  proceeding  and  all  affected 
customers. 

Conmient  Date:  January  10,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,'but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link. 
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select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-171  Filed  1-3-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-54-000.  et  al.] 

TXU  Generation  Compeny  LP,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

December  28,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1 .  TXU  Generation  Company  LP 

[Docket  No.  EG02-54-0001 

Take  notice  that  on  December  18, 
2001 ,  TXU  Generation  Company  LP 
(TXU  Generation)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
Part  365  of  the  Commission's 
regulations. 

Comment  Date:  January  18,  2002.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acciuacy  of  the  application. 

2.  Yuba  City  Energy  Center,  LLC 

[Docket  No.  EGO2-59-O00J 

Take  notice  that  on  December  21 , 
2001 ,  Yuba  Qty  Energy  Center,  LLC 
(Yuba  City)  filed  with  the  Federal 
Energy  Regidatory  Commission 
(Commission)  an  application  for 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Yuba  City,  a  Delaware  limited  liability 
company,  proposes  to  oMm  and  operate 
one  48.7  MW  simple  cycle  natural  gas- 
fired  combustion  turbine  peaking  unit  to 
be  located  in  Yuba  City,  California. 
Yuba  City  will  sell  the  output  at 
wholesale  to  Calpine  Energy  Services, 
L.P. 

Comment  Date:  January  18,  2002.  The 
Commission  will  limit  its  consideration 


of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  ISO  New  En^and  Inc. 

[Docket  No.  EL0O-62^0411 

Take  notice  that  on  December  20, 
2001,  ISO  New  England  Inc.  (the  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regiilatory  Commission 
(Conmiission),  a  compliance  report  on 
its  Load  Response  Program  and  the 
addition  of  new  generation  in  New 
England  pursuant  to  the  Commission's 
November  20,  2001  Order,  96  FERC 
161,234(2001). 

Comment  Date:  January  22,  2002. 

4.  Sjrstem  Energy  Resources,  Inc. 

[Docket  No.  ER95-1042-O05I 

Take  notice  that  on  December  21, 
2001,  Entergy  Services,  Inc.  (Entergy 
Services),  as  agent  for  System  Energy 
Resources,  Inc.  (SERI),  submitted  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
refiind  report  in  compliance  with  the 
Commission's  July  31,  2000  Order,  92 
FERC  161,119. 
Cbmment  Date:  January  11,  2002. 

5.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  ER02-592-000] 

Take  notice  that  on  December  21, 
2001,  Allegheny  Energy  Service 
Corporation  on  behaff  of  Allegheny 
Energy  Supply  Company,  LLC 
(Alle^eny  Energy  Supply)  filed  Service 
Agreement  No.  153  to  add  one  (1)  new 
Customer  to  the  Market  Rate  Tariff 
under  which  Allegheny  Energy  Supply 
offers  generation  services.  Allegheny 
Energy  Supply  proposes  to  make  service 
available  as  of  November  30,  2001  to 
Dominion  Nuclear  Marketing  II,  Inc. 

Comment  Date:  January  11,  2002. 

6.  Southern  Company  Services,  Inc. 

[Docket  No.  ERO2-593-OO0J 

Take  notice  that  on  December  21, 
2001,  Southern  Company  Services,  Inc. 
(SCS),  acting  on  behalf  of  Alabama 
Power  Company,  Georgia  Power 
Company,  Gulf  Power  Company, 
Mississippi  Power  Company  (MPC),  and 
Savannah  Electric  and  Power  Company 
(collectively  referred  to  as  Southern 
Companies),  filed  eight  (8)  agreements 
for  network  integration  transmission 
service  between  Southern  Companies 
and  Energy  Marketing,  a  department  of 
SCS,  as  agent  for  MPC,  under  the  Open 
Access  Transmission  Tariff  of  Southern 
Companies  (FERC  Electric  Tariff.  Fourth 
Revised  Volmne  No.  5)  for  the  delivery 
of  power  to  the  following  delivery 
points  all  of  which  are  member 


cooperatives  of  South  Mississippi 
Electric  Power  Association  (SMH*A):  (1) 
Coast  EPA's  Wellman  Delivery  Point;  (2) 
Singing  River  EPA's  Monaca  Lake 
Substation;  (3)  Singing  River  EPA's 
Hamill  Farm  Road  Delivery  Point;  (4) 
Pearl  River  Valley  EPA's  OLOH  Delivery 
Point;  (5)  Singing  River  EPA's  Martin 
Bluff  Road  Delivery  Point;  (6)  Coast 
EPA's  Necaise  Delivery  Point;  (7)  Pearl 
River  Valley  EPA's  Hattiesburg 
Industrial  Park  Delivery  Point;  and  (8) 
Singing  River  EPA's  South  Lucedale 
Delivery  Point.  These  agreements  are 
being  filed  in  conjimction  with  a  power 
sale  by  SCS,  as  agent  for  MPC,  to 
SMEPA  under  Southern  Companies' 
Market-Based  Rate  Power  Sales  Tariff. 
Comment  Date:  January  11.  2002. 

7.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-594-0001 

Take  notice  that  on  December  21, 
2001,  PJM  Interconnection,  L.L.C.  (PJM), 
tendered  for  filing  the  following 
executed  agreements:  (i)  a  non-firm 
point-to-point  transmission  service 
agreement  with  WPS  Westwood 
Generation,  L.L.C.  (WPS  Westwood): 
and  (ii)  a  non-firm  point-to-point 
transmission  service  agreement  with 
Sunbury  Generation,  L.L.C.  (Sunbury). 
Copies  of  this  filing  were  served  upon 
WPS  Westwood  and  Sunbury,  and  the 
state  commissions  within  the  PJM 
control  area. 

PJM  requests  a  waiver  of  the  Federal 
Energy  Regulatory  Commission  notice 
requirements  to  permit  an  effective  date 
of  December  7,  2001,  the  date  the 
agreements  were  executed. 

Comment  Date:  January  11,  2002. 

8.  PJM  Interconnection,  L.L.C 

[Docket  No.  ER02-595-O001 

Take  notice  that  on  December  21. 
2001,  PJM  Interconnection,  L.L.C.  (PJM). 
tendered  for  filing:  an  executed  network 
integration  transmission  service 
agreement  with  FirstEnergy  Solutions 
Corporation  (FirstEnergy).  Copies  of  this 
filing  were  served  upon  FirstEnergy, 
and  the  state  commissions  within  the 
PJM  control  area. 

PJM  requested  a  waiver  of  the  Federal 
Energy  Regulatory  Commission's  notice 
requirements  to  permit  an  effective  date 
for  the  agreement  of  December  1,  2001, 
the  date  service  under  the  agreement 
commenced. 

Comment  Date:  January  11,  2002. 

9.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER02-596-OOQ1 

Take  notice  that  on  December  21, 
2001,  Southwest  Power  Pool,  hic.  (SPP) 
submitted  for  filing  an  executed  service 
agreement  for  Firm  Point-to-Point 
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Transmission  Service  with 
Southwestern  Public  Service  Company 
(Transmission  Customer)'.  A  copy  of  this 
filing  was  served  on  the  Transmission 
Customer. 

SPP  requests  an  effective  date  of 
January  1,  2002  for  this  service 
agreement 

Cbimnenf  Date:  January  11,  2002. 

10.  PJM  InteraHmectiiHi,  LX.C 

(Docket  No,  ER02-597-0001 

Take  notice  that  on  December  21, 
2001,  PJM  Inteiconnecti(Hi,  L.L.C.  (PJM), 
at  the  request  of,  and  on  behalf  of  PPL 
Electric  Utilities  Corporation  (FPL 
Electric)  submitted  for  filing  an 
Attachment  H-6A  to  the  PJM  Open 
Access  Transmission  Tariff  (PJM  Tarifi) 
and  an  agency  agreement  between  PJM 
and  PPL  Electric.  Attachment  H-8A 
supplements  Attachment  H-8  to  the 
PJM  TariS  and  sets  forth  "Other 
Supporting  Facilities  Charges"  for 
transmission  of  service  to  certain 
municipal  and  cooperative  customers 
utilizing  PPL  Electric's  facilities  at  the 
primary  voltage  level  of  12  kV.  Because 
PJM  does  not  have  operational  control 
over  PPL  Electric's  facilities  at  voltage 
levels  below  69  kV,  the  submitted 
agency  agreement  permits  PJM  to  act  as 
FPL  Electric's  agent  for  the  purpose  of 
executing  service  agreements  with 
customers  taking  transmission  service 
using  PPL  Electric's  facilities  at  the 
primary  voltage  level  of  12  kV  and  for 
performing  teaiS  administration  duties 
relating  to  such  service. 

At  PPL  Electric's  request,  PJM 
requests  a  waiver  of  the  Federal  Energy 
Regulatory  Commission's  notice 
requirements  to  permit  an  effective  date 
of  February  1, 1999,  or  in  the  alternative 
December  1.  2001,  which  is  thirty  days 
of  the  date  of  the  filing. 

Copies  of  this  filing  were  served  upon 
all  affected  customers'and  on  the 
Pennsylvania  Public  Utility 
Commission. 

Comment  Date:  January  11,  2002. 

11.  Soyland  Power  Cooperative,  Inc. 

[Docket  No.  ER02-598-0O01 

Take  notice  that  on  December  21, 
2001,  Soyland  Power  Cooperative,  Inc. 
(Soyland)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  proposed  changes  to  its 
Rate  Schedule  A,  designated  as 
Supplement  No.  2  to  its  Rate  Schedules. 

Soyland  requests  an  effective  date  of 
January  1,  2002  for  the  proposed 
changes  to  its  Rate  Schedule  A. 
Accordingly,  Soyland  requests  waiver  of 
the  Commission's  regulMions.  Rate 
Schedule  A  is  the  formulary  rate  under 
which  Soyland  recovers  the  costs 


associated  with  it  service  to  its  Members 
pursuant  to  the  Wholesale  Power 
Contract  that  Soyland  has  with  each 
Member. 

Comment  Date;  January  11,  2002. 

12.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-59*-OO0l 

Take  notice  that  the  California 
Independent  System  Operator 
Corporation  (ISO),  on  December  21, 
2001,  submitted  an  informational  filing 
as  to  the  new  transmission  Access 
Charge  rates  that  will  be  in  efiiect  on 
January  1,  2002. 

The  ISO  states  that  this  filing  has  been 
served  the  Public  Utilities  Commission 
of  California,  the  California  Energy 
Commission,  the  California  Electricity 
Oversight  Board,  and  all  parties, 
including  Vernon,  with  efiiective 
Scheduling  Coordinator  Agreements 
under  the  ISO  Tariff. 
Comment  Date:  January  11,  2002. 

13.  Western  Systems  Power  Pool,  Inc. 

[Docket  No.  ER02-601-000) 

Take  notice  that  on  December  21. 
2001,  the  Western  Systems  Power  Pool, 
Inc.  (WSPP)  submitted  changes  to  the 
WSPP  Agreement  that  modified  certain 
commercial  terms  pertaining  to  the  sale 
of  power.  WSPP  seeks  an  effective  date 
of  March  1,  2002,  for  these  changes. 

Copies  of  this  filing  have  been  served 
on  all  state  commissions  within  the 
United  States.  This  filing  also  has  been 
posted  on  the  WSPP  homepage 
{www.wspp.orgi  thereby  providing 
notice  to  all  WSPP  members. 

Comment  Date:  January  11,  2002. 

14.  Deha  Energy  Center,  LLC 

(Docket  No.  ER02-600-000] 

Take  notice  that  on  December  21, 
2001,  Delta  Energy  Center,  LLC,  (the 
Applicant)  tendered  for  filing,  tmder 
section  205  of  the  Federal  Power  Act 
(FPA),  a  request  for  authorization  to 
make  wholesale  sales  of  electric  energy, 
capacity  and  ancillary  services  at 
market-based  rates,  to  reassign 
transmission  capacity,  and  to  resell  firm 
transmission  ri^ts.  Applicant  proposes 
to  construct,  own  and  operate  a  880- 
megawatt  electric  generation  facility 
located  in  Contra  Costa  Coimty, 
California. 

Cozmnent  Date;  January  11,  2002. 

15.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER02-602-000] 

Take  notice  that  on  December  21, 
2001,  the  American  Electric  Power 
Service  Corporation  (AEPSC),  submitted 
and  requested  acceptance  of  a  Notice  of 


Cancellation  for  each  ERCOT  Ancillary 
Service  Agreement  made  pursuant  to 
the  AEP  Companies'  Open  Access 
Transmission  Service  "Tariff  (OATT). 
The  OATT  has  been  designated  as  the 
Operating  Companies  of  the  American 
Electric  Power  System  FERC  Electric 
Tariff,  Second  Revised  Volimie  No.  6. 

AEP  respectfully  requests  that  the 
Commission  waive  its  usual  minimum 
notice  requirements,  and  any  other 
requirements  of  its  Rules  and 
Regulations  with  which  this  filing  may 
not  comply,  and  accept  the  notices  of 
cancellation  for  these  agreements  to  be 
efiiective  January  1,  2002,  or  the  earliest 
permissible  date  thereafter. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Arkansas, 
Indiana,  Kentucky,  Lotiisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Vireinia  and  West  Virginia. 

^ounent  Date:  January  11,  2002. 

16.  Entergy  Services,  Inc. 

(Docket  No.  RTOl-75-001) 

Take  notice  that  on  December  20i 
2001,  Entergy  Services,  Inc.,  on  behalf  of 
the  Entergy  Operating  Companies, 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.  (collectively  Entergy), 
filed  a  notice  of  withdrawal  of  its 
application  for  approval  of  the  Transco 
tnunsmission  rate  structure  filed  with 
the  Federal  Enragy  Regulatory 
Commission  on  December  29,  2000  in 
Docket  No.  RTOl-75-001. 

Entergy  has  served  a  copy  of  this 
filing  on  all  parties  listed  on  the  service 
list  in  Docket  No.  RTOl-75-001. 

Comment  Date:  January  10,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
'  Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  shotild  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.feTC.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
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instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-214  Filed  1-3-02;  8:45  am) 

BILUNG  CODE  en7-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2161-006  Wisconsin;  Proiect 
Nos.  2192-008  and  2110-003  Wisconsin] 

Rhinelander  Paper  Company; 
Consolidated  Water  Power;  Notice  of 
Availability  of  Draft  Multiple  Protect 
Environmental  Assessment 

December  28,  2001. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,52  FR  47879),  the  Office  of  Energy 
Projects  has  reviewed  the  applications 
for  license  for  the  Rhinelander,  Stevens 
Point,  and  Blron  projects,  located  on  the 
Wisconsin  River,  in  Oneida,  Portage, 
and  Wood  Counties,  Wisconsin,  and  has 
prepared  a  Draft  Multiple  Project 
Environmental  Assessment  (DEA)  for 
these  projects.  There  are  no  federal 
lands  occupied  by  the  project  works  or 
located  within  the  project  botmdaries. 

The  DEA  contains  the  staff's  analysis 
of  the  potential  environmental  effects  of 
the  project  and  concludes  that  licensing 
the  projects,  with  appropriate 
environmental  measures,  would  not 
constitute  a  major  federal  action  that 
would  significantly  affiect  the  quality  of 
the  human  environment. 

A  copy  of  the  DEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  DEA  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Any  conaunents  should  be  filed  within 
45  days  fiom  the  date  of  this  notice  and 
should  be  addressed  to  Linwood  A. 
Watson,  Jr.,  Acting  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
Please  affix  the  Project  No.  2161,  2192. 
or  2110  to  the  comments.  Comments 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See  18  CFR 


385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

For  further  information,  contact 
Michael  Spencer  at  202-219-2846. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  t)oc.  02-176  Filed  1-2-02;  8:45  am] 

BILLING  COOC  6717-01.-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7125-8] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Re<^iest;  Public  Water 
Systems  Supervision  Program:  Public 
Notification  Amendment 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.,  this  notice  annoimces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OM6):  Public 
Water  Systems  Supervision  (PWSS) 
Program  ICR:  Public  Notification 
Amendment,  EPA  No.  270.41;  OMB  No. 
2040-0090.  The  current  Public 
Notification  ICR  approval  expires  on  06/ 
30/2002.  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  the  existing 
information  collection  as  described 
below. 

DATES:  Comments  must  be  submitted  on 
or  before  March  5,  2002. 
ADDRESSES:  To  obtain  a  copy  of  the  draft 
Public  Notification  Amendment  to  the 
PWSS  ICR  without  charge,  please 
contact  the  Safe  Drinking  Water  Hotline 
(800-426-4791).  Hours  of  operation  are 
9  a.m.  to  5:30  p.m.  (ET),  Monday- 
Friday,  excluding  Federal  holidays. 
Copies  are  also  available  from  the  Office 
of  Water  Resoiuce  Center  (RC4100),  U.S. 
EPA  Headquarters,  401  M  Street  SW., 
Washington,  DC  20460.  People 
interested  in  getting  information  or 
making  comments  about  the  Public 
Notification  Amendment  to  the  PWSS 
ICR  should  direct  inquiries  or  comments 
to  the  Office  of  Ground  Water  and 
Drinking  Water,  Drinking  Water 
Protection  Branch,  Mail  Code  4606M, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Christ  (202)  564-8354,  fax  (202)  564- 
3755,  E-mail:  christ.Iisa@epa.gov. 


SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  Public  Water 
Systems,  primacy  agents  including 
regulators  in  the  States,  Puerto  Rico,  the 
U.S.  Trust  Territories;  Indian  Tribes  and 
Alaska  Native  Villages,  and  in  some 
instances,  U.  S.  EPA  Regional 
Administrators  and  staff. 

Title:  Information  Collection  Request 
for  Public  Water  Systems  Supervision 
Program:  Public  Notification 
Amendment.  The  current  Public 
NoUfication  ICR  (EPA  No.  1898.02; 
OMB  No.  2040-0209)  expires  Jime  30, 
2002 

Abstmct:The  2001  PWSS  Program 
ICR  is  the  result  of  a  consolidation  of 
some  rules  and  activities  covered  in  the 
1993  PWSS  ICR  and  activities  and  rules 
previously  covered  in  other  OGWDW  ■ 
standalone  ICRs.  The  ciurent  Public 
Notification  ICR  will  be  renewed  as  an 
amendment  to  the  2001  PWSS  Program 
ICR.  This  ICR  amendment  revises  the 
burden  estimate  for  public  notification 
regulations,  as  required  by  sections 
1414(a)(1)  and  (a)(2)  of  the  Safe 
Drinking  Water  Act.  Public  water 
systems  are  required  to  give  notification 
to  all  persons  served  when  a  violation 
of  EPA  drinking  water  standards  occiu-s 
and  for  other  situations  posing  a  risk  to 
health.  EPA  regulations  define  the  form, 
manner,  frequency,  and  content  of  the 
notices.  Ensuring  implementation  of 
these  requirements  by  public  water 
systems  is  principally  a  responsibility  of 
the  States,  territories  and  tribe  that  have 
assiuned  primary  enforcement 
responsibility  (primacy)  for  public  water 
systems  under  SDWA  section  1413. 

An  Agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
if  it  does  not  display  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to:  (i)  Evaluate  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility;  (ii)  evaluate  the 
accuracy  of  the  Agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(iii)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and,  (iv)  minimize  the  biu-den 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology 
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(e.g.,  permitting  electronic  submission 
of  responses). 

Burden  Statement:  The  estimated 
burden  for  Public  Notification  is 
approximately:  51.449  responses  per 
year,  748,811  hours  per  year:  and  $4,035 
million  per  year  of  total  cost. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information.  Any 
recommendations  fiom  the  drinking 
water  community  and  the  general  public 
on  this  issue  will  be  given  consideration 
by  the  Agency. 

Dated:  December  21,  2001. 
WniHam  R.  Diamond, 

Director,  Drinking  Water  Protection  Division. 
(FR  Doc.  02-222  Filed  1-3-02;  8:45  am] 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[Fm.-7125-«] 

Environmental  Labofrtory  Advtoory 
Boanl  (ELAB),  Nominees,  Meeting 


HOEHCf:  Environmental  Protection 

Agency. 

ACTION:  Notice,  correction. 


:  The  Environmental  Protection 
Agency  published  a  document  in  the 
Fedenl  Register  on  November  9,  2001 
(66  FR  56675).  The  Date  of  the  ELAB 
meeting  has  been  changed.  The 
Environmental  Protection  Agency  (EPA) 
is  soliciting  nominees  to  serve  on  the 
Environmental  Laboratory  Advisory 
Board  (ELAB).  Nominees  are  being 
sotight  to  fiU  vacancies  in  the  following 
category:  Field  Testing.  Terms  of  service 
will  commence  upon  selection  and 
terminate  on  July  27,  2003.  Application 
fbnns  must  be  submitted  to  provide 
infbimation  on  experience,  abilities, 
stakeholder  interest,  organizational 
description,  and  references.  A  copy  of 


the  application  form  can  be  obtained  on 
the  Internet  (see  address  below). 

The  date  for  the  Environmental , 
Laboratory  Advisory  Board  of  Directors 
meeting  has  been  changed  to  3  PM  to  6 
PM  on  December  4,  2001  and  the 
meetings  scheduled  on  December  6  6md 
7  have  been  canceled.  The  ELAB 
meeting  will  be  held  at  the  Crystal 
Gateway  Marriott  at  1700  Jefiierson 
Davis  Highway,  Arlington  VA.  At  this 
meeting  3ie  ELAB  board  will  discuss 
issues,  ideas,  and  opinions  previously 
submitted  and  time  permitting,  will  take 
comments  and  questions  £rom  the 
public.  ELAB  is  soliciting  input  from 
the  public  on  issues  related  to  the 
NELAC  environmental  laboratory 
accreditation  program  and  NELAC 
standards.  The  agenda  of  the  ELAB 
December  4  meeting  will  be  based  on 
input  gathered  firom  written  comments 
as  well  as  a  review  of  recommendations 
and  activities  from  earlier  Board 
meetings. 

Written  comments  on  NELAC 
laboratory  accreditation  and  standards 
are  encoiuaged  and  should  be  sent  to 
Edward  Kantor  DFO,  PO  Box  93478,  Las 
Vegas  NV  89193,  or  can  be  faxed  to 
(702)  798-2261  or  E-mailed  to 
kantor.edward@epa.gov.  ELAB  nominee 
applications  can  be  found  at  http:// 
www.epa.gov/ttn/nelac/arcmisc.html 
and  should  be  mailed,  faxed,  or  E- 
mailed  to  the  addresses  previously 
given. 

nttp://www.epa.gov/ttn/nelac/ 
arcmischtml 

Dated:  November  8, 2001. 

.Jirfu  G.Lyon, 

Director,  Environmental  Sciences  Division, 
National  Environmenta]  Research  Laboratory. 

[FR  Doc.  02-221  Filed  1-3-02;  8:45  am] 

BUJNG  CODE  aS60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6625-2] 

Environmental  impact  Statements; 
Notice  of  Avaliabiiity 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 
Statements  Filed  December  24,  2001 
Through  December  28,  2001 
Pursuant  to  40  CFR  1506.9. 
EIS  No.  010538.  Final  EIS,  FHW.  WI, 
County  Highway  J/WIS  164  (1-94  to 
County  E)  Corridor  Improvements 
Project,  Funding,  City  of  Pewaukee, 
Villages  of  Pewaukee  and  Sussex, 
Towns  of  Lisbon.  Richfield  and  Polk, 
Waukesha  and  Washington  Counties, 


WI,  Wait  Period  Ends:  January  28, 

2002,  Contact:  Richard  Madzak  (608) 

829-7510. 

The  above  FHW  EIS  should  have 

appeared  in  the  December  28,  2001 

Federal  Roister.  The  30-day  Wait 

Period  is  Calculated  from  December  28, 

2001. 

EIS  No.  010539.  Final  EIS.  COE,  CA, 
White  Slough  Flood  Conti-ol  Study, 
Tidal  Circulation  Improvements  and 
Section  205  Program  Authorities 
Continuation,  Vallejo  Sanitation  and 
Flood  Control  District,  City  of  Vallejo, 
Solano  County,  CA,  Wait  Period  Ends: 
January  28,  2002,  Contact:  Tamara 
Terry  (415)  977-8545. 
The  above  COE  EIS  should  have 

appeared  in  the  December  28,  2001 

Federal  Register.  The  30-day  Wait 

Period  is  Calculated  from  December  28, 

2001. 

EIS  No.  010540.  Draft  EIS,  FTA.  AZ, 
Central  Phoenix/East  Valley  Light  Rail 
Transit  Corridor,  Construction, 
Operation  and  Maintenance,  Funding, 
Cities  of  Phoenix,  Tempo  and  Mesa, 
Maricopa  County,  AZ,  Comment 
Period  Ends:  February  19,  2002, 
Contact:  Hymie  Luden  (415)  744- 
3115. 

EIS  No.  010541.  Draft  EIS,  COE.  TX, 
Texas  City's  Proposed  Shoal  Point 
Container  Terminal  Project, 
Containerized  Cargo  Gateway 
Development,  US  Army  COE  Section 
404  and  10  Permits  Issuance,  Dredged 
Material  Placement  Area  (DMPA). 
aty  of  Texas,  Galveston  County,  TX, 
Comment  Period  Ends:  February  19, 
2002,  Contact:  Sharon  Manella  Tirpak  ' 
(409)  766-3931. 

EIS  No.  010542,  Draft  Supplement  EIS, 
AFS,  MT,  Clancy-Unionville 
Vegetation  Manipulation  and  Travel 
Management  Project,  Updated  and 
New  hiformation  concerning 
Ctunulative  Effects  and  Introduction 
of  Alternative  F,  Clancy-Unionville 
Implementation  Area,  Helena 
National  Forest,  Helena  Ranger 
District,  Lewis  and  Clark  and  Jefferson 
Counties,  MT,  Comment  Period  Ends: 
February  19,  2002,  Contact:  Jerry 
Meyer  (406)  449-5201 . 

EIS  No.  010543.  Final  EIS,  NOA.  CA, 
Goat  Canyon  Enhancement  Project, 
Sediment  Basins,  Staging  Area  and 
Visual  Screening  Berm  Establishment, 
Tijuana  River  National  Estuarine 
Research  Reserve  (TRNERR),  Imperial 
Beach,  City  and  County  of  San  Diego, 
CA,  Wait  Period  Ends:  Februaiy  04, 
2002,  Contact:  Nina  Garfield  (301) 
563-1171. 

EIS  No.  010544,  Final  EIS.  USA,  CA, 
Oakland  Army  Base  Disposal  and 
Reuse  Plan,  Implementation,  City  of 
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Oakland,  Alameda  County,  CA,  Wait 
Period  Ends:  February  04,  2002. 
Contact:  Theresa  Persick  Arnold  (703) 
697-0216. 

Dated:  December  31,  2001. 
Anne  Norton  Miller, 

Director,  Office  of  Federal  Activities. 
[FR  Doc.  02-227  Filed  1-3-02;  8:45  am) 

BILLINQ  COOE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6625-3] 

Environmental  impact  Statements  and 
Regulations;  AvaHabiHIy  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Qavironmental 
Review  Process  (ERP),  imder  Section 
309  pf  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  May  18,  2001  (66  FR  27647). 

Draft  EISs 

ERP  No.  D-BL\-K39071-O0  Rating 
EC2,  Tnickee  River  Water  Quality 
Settlement  Agreement  and  Fedeial 
Water  Right  Acquisition, 
Implementation,  Truckee  River,  Placer 
County,  CA  and  Washoe,  Storey  and 
Lyon  Counties,  NV. 

Summary:  EPA  recognized  the  WQSA 
signatories  work  to  permanenUy 
improve  Truckee  River  water  quality 
and  reduce  violations  of  water  quality 
standards.  EPA  encouraged  them  to 
continue  to  work  with  us  in  achieving 
full  compliance  with  water  quality 
standards.  EPA  expressed  concerns  with 
alternatives,  monitoring  and  mitigation, 
and  cumiilative  impacts. 

ERP  No.  D-BLM-K40248-AZ  Rating 
EC2,  Diamond  Bar  Road  Improvement 
Project,  Road  Pavement  and 
Realignment  of  sections  through 
Grapevine  Wash,  Right-of-Way  Permits 
Issuance.  Mohave  County,  AZ. 

Summary:  EPA  expressed 
environmental  concerns  with  potential 
cumulative  impacts,  particularly,  those 
irova  reasonably  foreseeable 
development  scenarios.  EPA  suggested 
that  alternatives  further  minimize 
adverse  impacts  to  vegetation,  wnldlife 
and  cultural  resources. 

ERP  No.  D-COE-D36179-WV  Rating 
E02,  Marlington  Local  Flood  Protection, 
Flood  Damage  Reduction  Measures 


Evaluation,  Levee  and  Floodwall 
Construction  for  Knapp  Creek  Flood 
Management,  Greenbrier  River,  Town  of 
Marlington,  Pocahontas  Coimty,  WV. 

Summary:  EPA  expressed 
environmental  concerns  that  non- 
structional  alternatives,  including 
relocation  of  residential  and  non- 
residential structures  to  a  flood  safe  site, 
were  not  evaluated  in  detail.  Insufficient 
information  is  provided  for  a  reasonably 
available  alternative  (relocation)  which 
could  reduce  the  environmental  impacts 
of  the  proposal. 

ERP  No.  D-NOA-L91016-AK  Rating 
LO,  American  Fisheries  Act 
Amendments  61/61/13/8:  Amendment 
61  Grotmdfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area;  Amendment 
61  Groundfish  of  the  Gulf  of  Alaska; 
Amendment  13  Bering  Sea  and  Aleutian 
Islands  King  and  Tanner  Crab,  and 
Amendment  8  Scallop  Fishery  off 
Alaska,  Fishery  Management  Plans,  AX. 

Simunary:  EPA  lacked  objections  to 
ending  the  traditional  race  for  fish  by 
implementing  action  alternatives 
associated  with  the  American  Fisheries 
Act  (AFA)  because  it  results  in  a  safer, 
more  efficient  fishery  that  utilizes  a 
higher  percentage  of  pollock  biomass 
harvested.  EPA  suggested  that  the 
fishing  industry  could  exploit  the 
temporal  and  spatial  discretion  afforded 
by  AFA,  and  extract  a  greater  percentage 
of  biomass  to  further  reduce  impacts  of 
process  waste  dischai^e  to  water 
quality. 

ERP  No.  DS-NRC-A00150-00  Rating 
EC2,  Decommissioning  of  Nuclear 
Facilities,  Updated  Information  on 
Dealing  With  Decommissioning  of 
Nuclear  Power  Reactors  (NUREG-0586). 

Summary:  EPA  expressed 
enviroiunental  concerns  with  this 
supplement  to  a  generic  EIS  and 
requested  clarifications  and 
supplementary  information  on: 
determining  when  a  particular 
decommissioning  activity  or  site  or 
operating  condition  is  covered  by  the 
generic  analysis;  explaining  the 
differing  impact  levels  and  the 
assumptions  used  in  setting  them; 
updating  the  analysis  of  the  site's 
environmental  condition;  and, 
providing  a  more  robust  discussion  of 
impacts  to  ground  water. 

Final  EISs 

ERP  No.  F-AFS-L65377-OR,  South 
Fork  Burnt  River  Ranger  Planning  Area, 
Development  of  Five  New  Allotment 
Management  Plans  (AMPS),  Wallowa- 
Whitman  National  Forest,  Unity  Ranger 
District,  Baker  County,  OR. 

Siunmary:  While  the  FEIS  added 
additional  technical  information  on 
restoration  actions,  EPA  continued  to 


have  some  environmental  concerns  with 
the  project.  Principally,  the  FEIS  did  not 
include  a  no-graze  or  reduced  graze 
restoration  alternative. 

ERP  No.  F-COE-J64008-SD,  Titie  VI 
Land  Transfer  South  Dakota,  Transfer  of 
91,178  Acres  of  Land  at  Lake  Oahe,  Lake 
Sharp.  Lake  Francise  Case,  and  Lewis 
and  Clark  Lake,  from  the  US  Army 
Corps  of  Engineers  (USAGE)  to  the 
South  Dakota  Department  of  Game,  Fish 
and  Parks  (SDGFP),  SD. 

Summary:  No  formal  conmient  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-FHW-F50003-IL.  Fox 
River  Bridge  Crossings,  Construction  of 
up  to  Five-Bridges  across  the  Fox  River, 
Funding  and  NPDES  and  US  Army  CC^ 
Section  10  and  404  Permits  Issuance, 
Kane  County,  IL. 

SUMMARY:  Based  upon  the  highway 
agency's  commitments  (on  travel-related 
mitigation  and  wetiand  compensation), 
EPA  had  no  significant  environmental 
concerns  with  the  preferred  alternative. 
EPA  believed  that  the  preferred 
alternative  can  satisfy  the  project's 
purpose  and  need  while  adequately 
mitigating  direct  and  indirect  impacts. 

ERP  No.  F-FRC-L05221-WA,  Cowlitz 
River  Hydroelectric  Project  (No.  2016- 
044),  Relicensing  of  the  Existing  462- 
Megawatt  Cowlitz  River  Hydroelectric 
Project,  City  of  Tacoma,  WA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FS-NPS-K61137-AZ,  Organ 
Pipe  Cactus  National  Monument 
General  Management  Plan  and 
Development  Concept  Plan,  Updated 
Information  concerning  Re- Analysis  of 
Ciunulative  Effects  of  the  Sonoran 
Pronghom  Portion  of  the  Sonoran 
Desert,  Pima  County,  AZ. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

Dated:  December  28,  2001. 
Anne  Norton  Miller, 

Director,  Office  of  Federal  Activities.   ' 
(FR  Doc.  02-228  Filed  1-3-02;  8:45  am) 

BUJN6  CODE  66fO-SO-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-3422SF;  FRL-6812-6] 

DIazinon;  Recelfit  of  Requests  for 
Amendments  snd  Cancellations 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Several  companies  that 
manufacture  diazinon  (0,0-diethyl  O- 
(2-i8opropyl-6-methyl-4-pyrimidinyl) 
phosphorothioate)  pesticide  products 
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have  asked  EPA  to  cancel  or  amend  the 
registiations  for  their  end-use  products 
containing  diazinon  to  delete  all  indoor 
uses,  cert^n  agricultural  uses  and 
certain  outdoor  non-agriciUtural  uses. 
Pursuant  to  section  6(f)(1)  of  the  Federal 
hisecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA),  EPA  is  announcing  the 
Agency's  receipt  of  these  requests. 
These  requests  for  voluntary 
termination  of  the  above  mentioned 
uses  through  registration  cancellations 
or  amendments  were  submitted  to  EPA 
in  July,  August,  September,  and  October 
2001.  EPA  intends  to  grant  these 
requests  by  issuing  a  cancellation  order 
at  the  close  of  the  comment  period  for 
this  announcement  unless  the  Agency 
receives  substantive  comments  within 
the  comment  period  that  would  merit  its 
further  review  of  these  requests.  Upon 
the  issuance  of  the  cancellation  order, 
any  distribution,  sale,  or  use  of  diazinon 
products  listed  in  this  Notice  will  only 
be  permitted  if  such  distribution,  sale, 
or  use  is  consistent  with  the  terms  of 
that  order. 

DATES:  Comments  on  the  requested 
amendments  to  delete  uses  and  the 
requested  registration  cancellations 
must  be  submitted  to  the  address 
provided  below  and  identified  by 
docket  control  number  OPP-34225F. 
Comments  must  be  received  on  or 
before  February  4, 2002. 

AMMESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLBIENTARY  MFORMAHON.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-34225F  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  MFORMATION  CONTACT:  John 
Hebert,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washhigton.  DC  20460; 
telephone  number:  703-308-6249;  fax 
number  703-308-7042;  e-mail  address: 
hebert.john9epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  three  parts. 
The  first  part  contains  general 
information.  The  second  part  addresses 
the  registrants'  requests  for  registration 
cancellations  and  amendments  to  delete 
uses.  The  third  part  proposes  existing 
stocks  provisions  that  %vill  be  set  forth 
in  the  cancellation  order  that  the 
Agency  intends  to  issue  at  the  close  of 
the  comment  period  for  this 
announcement 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
diazinon  products.  The  Congressional 
Review  Act,  5  U.S.C.  801  et  seq.,  as 
added  by  the  Small  Business  RegiUatory 
Enforcement  Fairness  Act  of  1996,  does 
not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  U.S.C.  804(3). 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
actiop.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consiUt  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  OtherRelated 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  under 
the  "Federal  Register-Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access 
information  about  the  risk  assessment 
for  diazinon,  go  to  the  Home  Page  for 
the  Office  of  Pesticide  Programs  or  go 
directly  to  http://www.epa.gov/ 
pesticides/op/diazinon.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-34225F.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBQ.  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PKIBJ.  Rm.  119.  Cry^  Mall 


#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  niimber 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To . 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-34225F  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460, 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket^pa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-34225F.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
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version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  yoiu*  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

.  5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  siue  to  submit  yoiu- 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensvu-e  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Receipt  of  Requests  to  Cancel  and 
Amend  Registrations  to  Delete  Uses 

A.  Background 

Certain  registrants  requested  in  letters 
dated  June,  August,  and  September 
2001,  that  their  diazinon  registrations  be 


amended  to  delete  all  indoor  uses, 
certain  agricultural  uses,  and  any  other 
uses  that  the  registrants  do  not  wish  to 
maintain.  The  requests  also  included 
deletions  of  outdoor  non-agricultural 
uses  from  the  labeling  of  certain  end-use 
products  so  that  such  products  would 
be  labeled  for  agricultural  uses  only. 
Similarly,  other  diazinon  end-use 
registrants  requested  voluntary 
cancellation  of  their  diazinon  end-use 
registrations  with  indoor  use  and/ or 
certain  outdoor  non-agricultural  uses, 
and  any  other  uses  that  the  registrants 
do  not  wish  to  maintain.  Pursuant  to 
section  6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  EPA  is  announcing  the 
Agency's  receipt  of  these  requests. 
These  xequested  cancellations  and 
amendments  are  consistent  with  the 
requests  in  December  2000  by  the 
manufacturers  of  diazinon  technical 
products,  and  EPA's  approval  of  such 
requests,  to  terminate  all  indoor  uses 
and  certain  agricultural  uses  from  their 
diazinon  product  registrations  because 
of  EPA's  concern  with  the  potential 
exposure  risk,  especially  to  children. 
The  indoor  uses  and  agricultural  uses 
subject  to  cancellation  are  identified  in 
List  1  below:  i 

List  1-Uses  to  be  Canceled 

Indoor  uses:  Pet  collars,  or  inside  any 
structm«  or  vehicle,  vessel,  or  aircraft  or 
any  enclosed  area,  and/or  on  any 
contents  therein  (except  mushroom 
houses),  including  but  not  limited  to 
food/feed  handling  establishments, 
greenhouses,  schools,  residences, 
commercial  buildings,  museums,  sports 
facilities,  stores,  warehouses  and 
hospitals. 

Agricultvual  uses:  Alfalfa,  bananas*, 
Bermuda  grass,  dried  beans,  dried  peas, 


celery*,  red  chicory  (radicchio),  citrus, 
clover,  coffee,  cotton,  cowpeas, 
cucumbers*,  dandelions,  forestry 
(ground  squirrel/rodent  burrow  dust 
stations  for  public  health  use)*,  kiwi, 
lespedeza,  parsley*,  parsnips*,  pastures, 
peppers*,  potatoes  (Irish  and  sweet]*, 
sheep,  sorghum,  squash  (winter  and 
summer)*,  rangeland,  Swiss  chard*, 
tobacco,  and  turnips  (roots  and  tops)*. 
(The  Agency  does  not  intend  to 
disapprove  or  cancel  any  24(c)  Special 
Local  Need  registrations  issued  for  the 
uses  designated  with  an  asterisk). 

As  mentioned  above,  the  requests 
aimounced  in  this  Federal  Register 
notice  also  include  registration 
cancellations  and/or  amendments  to 
terminate  certain  uses  that  the 
registrants  do  not  wish  to  maintain.  The 
specific  requests  are  identified  in  Tables 
1  and  2  of  this  notice. 

EPA  has  begim  the  process  of 
reviewing  the  requested  amendments 
which  caimot  be  finalized  until  the  end 
of  the  public  comment  period  and 
provided  that  no  substantial  comments 
need  to  be  addressed.  EPA  also  intends 
to  grant  the  requested  product  and  use 
cancellations  by  issuing  a  cancellation 
order  at  the  close  of  the  comment  period 
for  this  announcement  unless  the 
Agency  receives  substantive  comments 
within  the  comment  period  that  woidd 
merit  its  further  review  of  these 
requests. 

B.  Requests  for  Voluntary  Cancellation 
of  End-Use  Products 

The  registrants  and  end-use  product 
registrations  containing  diazinon  for 
which  cancellation  was  requested  are 
identified  in  the  following  Table  1. 


Table  1.— End-Use  Product  Registration  Cancellation  Requests 


Company 

Registration  Numt}er 

Product 

Bonide  Products,  Inc. 

4-191 
4-204 
4-209 
4-272 
4-284 
4-359 
4-411 
4-416 
4-417  . 

Bonide  Lawn  and  Garden  Insect  Control  with  Diazinon  25%  EC 

Bonide  Ant  Dust  with  Diazinon 

Bonide  Diazinon  2  1/2  G 

Bonide  Diazinon  Soil  Insect  Granules 

Bonide  Garden  Soil  Insecticide  Diazinon  5%  G 

Bonide  Diazinon  4E  Insecticide 

Bonide  Diazinon  Insect  Control  Ready-To-Use 

Bonide  Lawn  and  Garden  Spray  with  Diazinon 

Bonide  Ant  and  Soil  Insect  Granules 

The  ScoHs  Company 

239-2350 
239-2602 
239-2659 
239-2660 

Ortho  Fmit  and  Vegetable  Insect  Control 
Ortho  Home  Pest  Insect  Killer  Formula  II 
OntK)  Diazinon  Reacy  Spray  Insect  Killer 
Oftho  Diazinon  Lockn  Spray  Insect  Killer 

Value  Garden  Supply,  LLC 

769-509 

Diazinon  4-E 

Southern  Agricultural  Insecti- 
cides, Inc. 

829-261 

SA-50  Brand  Diazinon  4E  Insecticide 
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Table  1.— End-Use  Product  Registration  Cancellation  Requests— Continued 

Company 

Registration  Number 

Product 

Agnliance 

1381-151 

Imperial  5%  Diazinon  Granular  Insect  Control 

1381-164 

Agrox  DL  Plus 

Voluntary  Purchasing  Groups, 

7401-86 

Ferti-lome*  Worm  Spray 

Inc. 

7401-96 

Ferti-lome®  Lawn  Insect  Killer 

1 

7401-99 

Ferti-lome*  Special  Cricket  Spray 

7401-102 

Ferti-lome®  Bagworm  Spray 

7401-103 

Ferti-lome*  Diazinon  Chinch  Bug  Spray 

7401-104 

Ferti-lome*  Vegetable  Spray 

7401-105 
7401-110 
7401-214 

Ferti-lome®  Aphid  Spray 
Ferti-lome*  Liquid  Rose  Spray 
Ferti-lome*  Improved  Rose  Dust 

1 

7401-223 

Ferti-lome*  White  Grub  Spray 

' 

7401-236 

Ferti-lome*  White  Grub  Killer 

7401-262 

Ferti-lome*  Lawn  Food  Containing  Diazinon 

" 

7401-277 

Ferti-lome*  Wasp  and  Hornet  Killer  . 

7401-278 

Fert-lome*  Ant  and  Roach  Spray 

7401-295 

Ferti-lome*  Garden  Dust 

7401-442 

Hi- Yield  Diazinon  4E  Insect  Spray 

Gowan  Company 

10163-68 

Prokil  Diazinon  4EC 

10163-103 

Gowan  Diazinon  50WP 

Lesco 

10404-11 

Diazinon  500  Insecticide 

Platte  Chemical  Co. 

34707-229 

Clean  Drop  Diazinon  4E 

34704-288 

Clean  Drop  Diazinon  Seed  Protectant 

Hi-YieM  Chemical  Company 

34911-3 

Hi- Yield*  Diazinon  Insect  Spray 

1 

34911-14 

Hi- Yield*  Diazinon  Dust 

34911-15 
34911-22 
34911-24 

Hi-Yield®  Ready-to-Use  Professional  Kill-A-Bug 
Hi- Yield®  General  Purpose  Garden  Dust 
Hi- Yield*  Imported  Fire  Ant  Killer 

Control  Solutions  Inc. 

53883-47 

Martin's  Diazinon  Household  Insect  Spray  Ready  to  Use 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
EPA  cancel  any  of  their  pesticide 
registrations.  Section  6(fl(l)(B)  of  FIFRA 
requires  that  EPA  provide  a  30-day 
period  in  which  the  public  may 
comment  before  the  Agency  may  act  on 
the  request  for  volimtary  cancellation. 
In  addition,  section  6(f)(1)(C)  of  FIFRA 
requires  that  EPA  provide  a  180-day 
comment  period  on  a  request  for 
voluntary  termination  of  any  minor 
agricultiual  use  before  granting  the 
request,  tmless:  (1)  The  registrants 
request  a  waiver  of  the  comment  period, 
or  (2)  the  Administrator  determines  that 
continued  use  of  the  pesticide  would 


pose  an  imreasonable  adverse  effect  on 
the  environment.  In  this  case,  all  of  the 
registrants  have  requested  that  EPA 
waive  the  180-day  comment  period.  In 
light  of  this  request,  EPA  is  granting  the 
request  to  waive  the  180-day  comment 
period  and  is  providing  a  30-day  public 
comment  period  before  taking  action  on 
the  requested  cancellations.  Because  of 
risk  concerns  posed  by  certain  uses  of 
diazinon,  EPA  intends  to  grant  the 
requested  cancellations  at  the  close  of 
the  comment  period  for  this 
announcement  unless  the  Agency 
receives  any  substantive  comment 
within  the  comment  period  that  would 


merit  its  further  review  of  these 
requests. 

C.  Requests  for  Voluntary  Amendments 
to  Delete  Uses  From  the  Registrations  of 
End-Use  Products 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA,  the  following  companies  have 
submitted  a  request  to  amend  the 
registrations  of  their  pesticide  end-use 
products  containing  diazinon  to  delete 
certain  uses  from  certain  products.  The 
following  Table  2  identifies  the 
registrants,  the  product  registrations  that 
they  wish  to  amend,  and  &e  uses  that 
they  wish  to  delete  through  registration 
amendments. 


Table  2.— End-Use  Product  Registration  Amendment  Requests 


Company 

Registration  Number 

Product  Name:  Use  Deletions 

Value  Garden  Supply,  LLC 

192-161 

Dexol  Diazinon  5%  Granules:  Celery 

Riverdaie 

228-177 

Riverdaie  5%  Diazinon  Insect  Killer  Granules 

The  Scotts  Company 

239-2364 
239-2619 
239-2643 

Ortho  Diazinon  Insect  Spray:  Almonds 

Ortho  Hi-Power  Ant,  Roach,  and  Spider  Spray  Formula  II:  Indoor  Uses 

Diazinon  Insect  Spray  2:  Almonds 

Value  Garden  Supply.  LLC 

769-689 

SMCP  Diazinon  AG500:  Lawn  Pest  Control,  Nuisance  Pests  in  Outside  Areas, 
and  Bamer  Strips 

Federal  Register /Vol.  67,  No.  3 /Friday.  January  4,  2002 /Notices 


591 


TABLE  2.— End-Use  Product  Registration  Amendment  Requests— Continued 


Company 

Registration  Number 

Product  Name:  Use  Deletions 

- 

769-841 
769-954 

Miller  Diazinon  AG  Insecticide:  Field  and  Forage  Uses,  Mushroom  Houses,  O^ 

ives,  Figs,  Filberts  and  Pineapples 
AllPro  Diazinon  50  WP  Insecticide:  Lawn  Uses,  Nuisance  Pests,  and  Grassland 

Pests 

Voluntary  Purchasing  Groups, 
Inc. 

7401-213 

7401-216 
7401-441 

Ht-YleM  Diazinon  AG500  Insecticide:  Almonds,  celery,  cucumbers,  parsley,  pars- 
nips, peppers,  potatoes  (Irish),  squash  (summer  and  winter),  sweet  potatoes. 
Swiss  chard,  turnips,  grassland  insects,  and  lawn  pest  control 

Ferti-lome'*  Diazinon  Insect  Spray:  Almonds 

FeitMome*  Diazinon  Water  Base  Concentrate:  Alnwnds 

Gowan  Company 

10163-100 
10163-104 
10163-116 
10163-163 

10163-241 

Diazinon  4E:  Beans,  cucumbers,  parsley,  parsnips,  peas,  peppers,  potatoes, 

squash  (summer  and  winter),  sweet  potatoes,  Swiss  chard,  turnips,  indoor 

ornamentals,  lawn  pest  control,  and  nuisance  pests 
Diazinon  14G:  Beans,  celery,  cuaimbers,  parsley,  peas,  peppers,  potatoes, 

squash  (summer  and  winter),  sweet  potatoes,  Swiss  ctiard,  turnips,  ^  indoor 

ornamentals 
Diazinon  5G:  Beans,  celery,  cucumbers,  parsley,  peas,  peppers,  potatoes,  squash 

(summer  and  winter),  sweet  potatoes,  swiss  chard,  turnips,  indoor  ornamentals, 

and  lawn  pest  control 
Diazinon  50-WSB:  Beans,  cucumbers,  parsley,  parsnips,  peas,  peppers,  potatoes, 

squash  (summer  and  winter),  sweet  potatoes,  swiss  chard,  turnips,  grassland 

insects,    livestock   Insects,   fly   control   in   livestock   structures,    and   indoor 

ornamentals 
Diazinon  5F:  Beans,  cucumbers,  parsley,  parsnips,  peas,  peppers,  potatoes, 

squash  (summer  and  winter),  sweet  pcMatoes,  swiss  chard,  tumips,  grassland 

insects,  lawn  pest  control,  nuisance  pests,  and  indoor  ornamentals 

Hi-Yield  Chemical  Co. 

34911-13 

Hi-Yield  5%  Diazinon  Insect  Killer  Granules:  Celery 

Control  Solutions  Inc. 

&3883-45 
53883-51 

Martin's  Diazinon  25E  Lawn  and  Garden  Insect  Control:  Almonds  and  Walnuts 
Martin's  5%  Diazinon  Granules:  Celery 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  amended 
to  delete  one  or  more  pesticide  uses. 
The  aforementioned  companies  have 
requested  to  amend  their  registrations 
and  have  requested  that  EPA  waive  the 
180-day  conunent  period.  In  light  of 
this  request,  EPA  is  granting  the  request 
to  waive  the  180-day  comment  period 
and  is  providing  a  30-day  public 
comment  period  before  taking  action  on 
the  requested  amendments  to  delete 
uses.  Because  of  risk  concwns  posed  by 
certain  uses  of  diazinon,  EPA  intends  to 
grant  the  requested  amendments  to 
delete  uses  at  the  close  of  the  comment 
period  for  this  annoimcement,  imless 
the  Agency  receives  any  substantive 
comment  within  the  comment  period 
that  would  merit  its  further  review  of 
'these  requests. 

m.  Proposed  Existing  Stocks  Provisions 

EPA  received  requests  for  voluntary 
cancellation  of  the  diazinon 
registrations  identified  in  Tables  1  and 
requests  for  amendments  to  terminate 
certain  uses  of  the  diazinon  registrations 
identified  in  Table  2.  Pursuant  to 
section  6(f)  of  FIFRA,  EPA  intends  to 
grant  these  requests  by  issuing  a 
cancellation  order  at  die  end  of  the  30- 
day  comment  period  unless  the  Agency 


receives  any  substantive  comment 
within  the  comment  period  that  would 
merit  its  further  review  of  these 
requests.  In  the  event  that  EPA  issues  a 
cancellation  order,  EPA  intends  to 
include  in  that  order  the  existing  stocks 
provisions  set  forth  in  this  section.  For 
purposes  of  that  cancellation  order,  the 
term  "existing  stocks"  will  be  defined, 
pursuant  to  EPA's  existing  stocks  policy 
published  in  the  Federal  Register  of 
June  26, 1991  (56  FR  29362).  as  those 
stocks  of  a  registered  pesticide  product 
which  are  currently  in  the  United  States 
and  which  have  been  packaged,  labeled, 
and  released  for  shipment  prior  to  the 
efiiective  date  of  the  cancellation  or 
amendment.  Any  distribution,  sale,  or 
use  of  existing  stocks  after  the  effective 
date  of  the  cancellation  order  that  the 
Agency  intends  to  issue  that  is  not 
consistent  with  the  terms  of  that  order 
will  be  considered  a  violation  of  section 
12(a)(2)(K)  and/or  12(a)(1)(A)  of  FIFRA. 

EPA  intends  that  the  cancellation 
order  includes  the  following  existing 
stocks  provisions: 

1.  Distribution  or  sale  of  products 
bearing  instructions  for  use  on 
agricuHural  crops.  The  distribution  or 
sade  of  existing  stocks  by  the  registrant 
of  any  product  listed  in  Table  1  or  2  that 
bears  instructions  for  use  on  the 


agricultiual  crops  identified  in  List  1 
will  not  be  lawful  imder  FIFRA  1  year 
after  the  effective  date  of  the 
cancellation  order.  Persons  other  than 
the  registrant  may  continue  to  sell  or 
distribute  the  existing  stocks  of  any 
product  listed  in  Table  1  or  2  that  bears 
instructions  for  any  of  the  agricultural 
uses  identified  in  List  1  after  the 
effective  date  of  the  cancellation  order. 
However,  it  is  lawful  to  ship  such  stocks 
for  export  consistent  with  the 
requirements  of  section  17  of  FIFRA,  or 
to  properly  dispose  of  the  existing 
stocks  in  accordance  with  all  applicable 
law. 

2.  Distribution  or  sale  of  products 
bearing  instructions  for  use  on  outdoor 
non-agricultural  sites.  The  distribution 
or  sale  of  existing  stocks  by  the 
registrant  of  any  product  listed  in  Table 

1  or  2  that  bears  instructions  for  use  on 
outdoor  non-agricultural  sites  will  not 
be  lawful  imder  FIFRA  1  year  after  the 
effective  date  of  the  cancellation  order. 
Persons  other  than  the  registrant  may 
continue  to  sell  or  distribute  the  existing 
stocks  of  any  product  listed  in  Table  lor 

2  that  bears  instructions  for  use  on 
outdoor  non-agricidtiiral  sites  after  the 
effective  date  of  the  cancellation  order. 
However,  it  is  lawful  to  ship  such  stocks 
for  export  consistent  with  the 
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requirements  of  section  17  of  FIFRA,  or 
to  properly  dispose  of  the  existing 
stocks  in  accordance  with  all  applicable 
law. 

3.  Distribution  or  sale  of  products 
bearing  instructions  for  use  on  indoor 
sites.  The  distribution  or  sale  of  existing 
stocks  by  the  registrant  of  any  product 
listed  in  Table  1  or  2  that  bea^ 
instructions  for  use  at  or  on  any  indoor 
sites  (except  mushroom  houses),  shall 
not  be  lawful  under  FIFRA  as  of  the 
efiiective  date  of  the  cancellation  order, 
except  for  shipping  stocks  for  export 
consistent  wiih  the  requirements  of 
section  17  of  FIFRA,  or  properly 
disposing  of  the  existing  stocks  in 
accordanqp  with  all  applicable  law. 

4.  Retail  and  other  distribution  or  sale 
of  existing  stock  of  products  for  indoor 
use.  The  distribution  or  sale  of  existing 
stocks  by  any  person  other  than  the 
registrants  of  products  listed  in  Table  1 
or  2  bearing  instructions  for  any  indoor 
uses  except  mushroom  houses  will  not 
be  lawful  under  FIFRA  after  December 
31.  2002.  except  for  shipinng  stocks  for 
export  consistent  with  the  requirements 
of  section  17  of  FIFRA.  or  properly 
disposing  of  the  existing  stocks  in 
accordance  with  all  applicable  law. 

5.  Use  of  existing  stocks.  EPA  intends 
to  permit  the  use  of  existing  stocks  of 
products  listed  in  Table  1  or  2  imtil 
such  stocks  are  exhausted,  provided 
such  use  is  in  accordance  with  the 
existing  labeling  of  that  product. 

UstofSabiects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  December  19,  2001. 
LoisA-BDWi. 

Director,  Special  Review  and  Registration 
IXvision.  Office  of  Pesticide  Prog^ms. 
[FR  Doc.  02-225  Filed  1-3-02  8:45  amj 
■UJNO  OOK  aBa»-ao-8 


ENVIRONMENTAL  PROTECTION 
AGENCY 

IPF-1069;  FRL-«812^ 

Notice  Of  FHing  a  Pesdckto  PMMon  to 
EatabHah  a  Tolaranco  for  a  Certain 
Paatlclde  Chainical  in  or  on  Food 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
p^ticide  chemical  in  or  on  various  food 
commodities. 


DATES:  Comments,  identified  by  docket 
control  number  PF-1059.  must  be 
received  on  or  before  February  4,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPtfMENTARY  INFORMATKW.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-1059  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Cynthia  Giles-Parker,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW.. 
Washington,  DC  20460;  telephone 
n\miber:  (703)  305-7740;  e-mail  address: 
giles-parker.cynthia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Infiormation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufactmer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of 
potentially  af- 
fected entities 

Industry 

111 
112 
311 
32532 

Crop  produc- 
tion 

Animal  produc- 
tion 

Food  manufac- 
turing . 

Pestictde  man- 
ufacturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  tjrpes  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities,  ff  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  aiFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 


the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  under 
the  "Federal  Register— Eiivironmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.' 

2.  In  person.  The  Agency  has 
establi^ed  an  official  record  for  this 
action  under  docket  control  number  PF- 
1059.  The  official  record  consists  of  the 
documents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  mcluding  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  dociiments  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2, 1921  Jeffisrson  Davis  Hi^way. 
Arlington.  VA.  firom  8:30  a.m.  to  4  p.m., 
Monday  throiigh  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA.  it  is 
imperative  that  you  identify  docket 
control  number  PF-1059  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washii^on,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Enviroimiental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 
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3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCH  file 
format.  All  Comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1059.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identffied 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensvu«  prefer  receipt  by  EPA, 
be  svire  to  identify  the  docket  control 
niunber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 


name,  date,  and  Federal  Register 

citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however.  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

Listof  SubjefitB 

Environmental  protection, 
Agricultural  commodities,  Feed 
additives.  Food  additives,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  17,  2001. 
Peter  Caulkins. 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFTDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioners. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  smnmary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

PPIF06300 

EPA  has  received  a  pesticide  petition 
{IF06300)  from  Aventis  CropScience,  2 
Alexander  Drive,  Research  Trianagle 
Park,  NC  27709  proposing,  pursuant  to 
section  408(d)  of  the  FFDCA,  21  U.S.C. 
346a{d),  to  amend  40  CFR  part  180  by 
establishing  a  tolerance  for  residues  of 
fenamidone,  and  its  metabolites  RPA 
412708.  RPA  412636,  and  RPA  410193 
in  or  on  the  raw  agricultural 
commodities:  Potato,  0.05  parts  per 
million  (ppm)  tomato,  1.0  ppm;  tomato 
paste,  3.5  ppm,  tomato  puree,  3.5  ppm, 
bulb  vegetable  crop  group,  1.5  ppm; 
cucurbit  crop  group,  0.1  ppm;  head 
lettuce.  15.0  ppm;  leaf  lettuce.  20.0 
ppm;  wheat-grain,  0.05  ppm,  wheat 
straw,  0.5  ppm;  wheat  forage,  0.5  ppm, 
and  wheat  hay,  0.5  ppm.  Tolerances  are 


also  proposed  for  fenamidone  and  its 
metabolite  RPA  410193  on  imported 
wine  grapes  at  0.5  ppm.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fully 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  support  granting  of  the  petition. 
Additional  data  may  be  needed  before 
EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  plant 
metabolism  of  fenamidone  (RPA 
407213)  is  adequately  understood  in 
four  distinct  crops  (lettuce,  tomatoes, 
potatoes,  and  grapes)  to  support  these 
tolerances.  In  all  cases,  the  primary 
residue  was  the  parent  fungicide,  RPA 
407213.  The  only  significant  metabolite 
was  RPA  410193  (-17  of  the  total 
radioactive  residue  (TRR)  in  grapes, 
-9%  of  the  TRR  in  tomatoes.  <1%  of  the 
TRR  in  lettuce  (mostly  in  the  wrapper 
leaves),  and  <1%  of  the  TRR  in  potatoes 
(haulm  or  tubers)).  RPA  412708  and 
RPA  412636  were  minor  metabolites 
reported  in  the  lettuce  and  potato 
metabolism  studies,  and  may  account 
for  part  of  the  unidentified  residue 
reported  in  the  grape  and  tomato 
metabolism  studies. 

2.  Analytical  method.  Although 
residue  levels  approaching  the  proposed 
tolerances  are  unlikely,  independently 
validated  enforcement  methods  are 
available  for  determining  residues  of 
fenamidone  and  relevant  metabolites. 
Residues  are  first  extracted  from  the 
crop  matrix  by  blending  or  shaking  with 
a  mixture  of  acetonitrile  and  water. 
After  filtration,  an  aliquot  of  the  extract 
is  rotary  evaporated  to  near  dryness; 
then  diluted  with  water.  Cleanup  is 
accomplished  on  a  HRP  polymeric  solid 
phase  extraction  (SPE)  cartridge  and  an 
amino  SPE  cartridge.  Residues  are 
quantified  by  high  performance  liquid 
chromotography  (IffLC)  with  tandem 
mass  spectrometric  detection  (LC/MS/ 
MS).  The  method  limits  of 
quantification  (LOQ)  are  0.02  ppm  for 
fenamidone,  and  it^  metabolites,  RPA 
412636,  RPA  412708.  and  RPA  410193 
in  potato  tubers,  and  processed 
fractions,  tomatoes  and  processed 
fractions,  cucumbers,  squash, 
cantaloupes,  head  and  leaf  lettuce, 
onions,  spinach,  and  wheat  raw 
agricultural  commodities  and  processed 
fractions. 

3.  Magnitude  of  residues — i.  Cucurbit 
crops.  The  magnitude  and  decline  of 
residues  of  fenamidone  were  ■ 
determined  on  cucumber,  cantaloupe, 
and  summer  squash,  the  representative 
commodities  for  the  cucurbit  vegetable 
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crop  group.  Nine  field  trials  were 
conducted  on  each  crop  during  1999. 
EXP  10623A,  a  suspension  concentrate 
end  use  fonnulation  containing  500  g 
fienamidone  per  liter,  was  applied  as  six 
broadcast  applications,  each  at  the 
maximum  rate  of  0.178  lb  ai/acre  (200 
g  ai/A/ha).  Applications  were  made 
approximately  5  days  apart.  The  target 
pre-harvest  interval  (PHI)  was  14  days. 
Residues  of  fenamidone  RPA  407213 
were  detected  in  two  of  nine  trials  of 
cucumbers  at  levels  of  0.022  to  0.041 
ppm,  with  the  metabolite  RPA  412708 
measured  in  only  one  trial  at  0.028  ppm. 
Quantifiable  residues  of  fenamidone 
were  measured  in  eight  of  nine  trials  of 
cantaloupes  at  levels  ranging  from  0.021 
to  0.098  ppm,  with  no  quantifiable 
residues  of  metabolites  detected. 
Residues  of  parent  fenamidone  were 
found  in  only  one  of  nine  sununer 
squash  trials  at  0.039  to  0.077  ppm  with 
no  quantifiable  residues  of  any 
metabolites  detected. 

ii.  Tomato.  Seventeen  residue  trials 
were  conducted  in  1999-2000.  EXP 
10623A,  a  suspension  concentrate 
containing  500  g  fenamidone  per  liter, 
was  applied  as  four  broadcast 
applications  of  0.268  lb  ai/acre  (300  g 
ai/ha)  each  or  six  broadcast  applications 
of  0.178  lb  ai/acre  (200  g  ai/A)  each,  for 
a  mairiiniiin  seasonal  use  rate  of  1.068 
lb  ai/acre  (1,200  g  ai/ha).  Applications 
were  made  approximately  5  days  apart. 
The  tai^get  PHI  was  14  days.  Cherry 
tomatoes  were  grown  at  4  of  the  18 
trials.  Trace  residues  of  the  fenamidone 
metabolite  RPA  410193  were  detected  in 
tomatoes  from  only  one  trial,  on  cherry 
tomatoes,  at  levels  of  0.023  to  0.028 
ppm.  Measurable  residues  of  the  parent 
fungicide,  fenamidone  were  found  in 
tomatoes  from  15  of  the  17  harvestable 
trials  at  levels  ranging  frtim  0.044  to 
0.800  ppm.  The  residues  did  not  seem 
to  correlate  with  the  application 
scenario.  The  extent  of  potential  residue 
concentration  in  processed  tomato 
fractions  was  estimated  by  processing 
tomatoes  after  application  of 
fenamidone  at  5X  the  maximum 
seasonal  use  rate.  Fenamidone  residues 
concentrated  in  tomato  puree  by  a  factor 
of  about  2.2  and  in  tomato  paste  by  a 
factor  of  about  3.5.  When  corrected  to 
account  for  the  exaggerated  application 
rate,  residue  levels  were  0.089  ppm  in 
whole  tomato  fruit,  0.198  ppm  in  tomato 
puree  and  0.316  ppm  in  tomato  paste. 

iii.  Lettuce.  In  2000,  nine  residue 
trials  were  conducted  with  fenamidone 
on  leaf  lettuce  and  nine  trials  were 
conducted  on  head  lettuce.  EXP  10623A 
was  ai^Ued  as  four  broadcast 
applications  of  0.268  lb  ai/acre  (300  g 
^/ha)  each,  for  a  maximum  seasonal  use 
rate  of  1.068  lb  ai/acre  (1,200  g  ai/ha). 


Applications  were  made  approximately 
5  days  apart.  The  target  PHI  was  2  days. 
Residues  of  the  parent  fungicide, 
fenamidone  (RPA  407213)  were  found 
in/ on  leaf  lettuce  from  all  nine  trials  at 
levels  ranging  from  <LOQ  to  17.5  ppm. 
Low  levels  of  the  metabolites  RPA 
410193  and  RPA  412708  were  foimd  in 
five  of  the  nine  trials  of  leaf  lettuce  at 
levels  up  to  0.049  ppm.  The  metabolite 
RPA  412636  was  foimd  in  one  sample 
of  leaf  lettuce  at  a  level  of  0.031  ppm. 
Residues  of  the  parent  fungicide, 
fenamidone  RPA  407213  were  found  in/ 
on  head  lettuce  from  all  nine  trials  at 
levels  ranging  from  0.815  to  11.7  ppm 
with  the  wrapper  leaves,  and  &t>m 
<LOQ  to  2.90  ppm  with  the  wrapper 
leaves  removed.  Low  levels  of  the 
metabolite  RPA  410193  were  found  in 
four  of  the  nine  trials  of  head  lettuce 
with  wrapper  leaves  at  levels  up  to 
0.029  ppm  but  not  detected  after  the 
wrapper  leaves  were  removed.  Low 
levels  of  the  metabolite  RPA  412708 
were  found  in  five  of  the  nine  trials  of 
head  lettuce  vdth  wrapper  leaves  at 
levels  up  to  0.047  ppm  but  foimd  in 
samples  from  only  two  trials  after  the 
wrapper  leaves  were  removed.  The 
metaboUte  RPA  412636  was  found  in 
head  lettuce  from  only  one  trial  at  a 
level  of  0.031  ppm  before  the  wrapper 
leaves  were  removed  and  not  at  all  after 
the  wrapper  leaves  were  removed, 
iv.  Potato.  Eighteen  residue  trials 
were  conducted  with  fenamidone  on 
potatoes  in  1999.  EXP  10623 A,  a 
suspension  concentrate  containing  500  g 
fenamidone  per  liter,  was  applied  as 
four  broadcast  applications  of  0.268  lb 
ai/acre  (300  g  ai/ha)  each  or  six 
broadcast  applications  of  0.178  lb  ai/ 
acre  (200  g  ai/ha)  each,  for  a  maximum 
seasonal  use  rate  of  1.068  lb  ai/acre 
(1200  g  ai/ha).  Applications  were  made 
approximately  5  days  apart.  The  target 
PHI  was  14  days.  No  quantifiable 
residues  of  fenamidone  or  metabolites 
were  foimd  in  any  potato  tuber  sample 
above  the  LOQ  (0.02  ppm).  The  extent 
of  potential  residue  concentration  in 
processed  potato  fractions  was 
estimated  by  processing  potatoes  after 
application  of  fenamidone  at  5X  the 
maximum  seasonal  use  rate.  The  potato 
fractions  included  flakes,  chips  and  wet 
peel.  There  were  no  measurable 
residues  in  the  potato  tuber  or  the 
potato  chips  despite  the  exaggerated 
application  rate.  Only  parent  fungicide, 
fenamidone  RPA  407213,  residues  were 
found  in  the  wet  peel  at  levels  of  0.043 
to  0.049  ppm  writh  an  estimated 
concentration  factor  of  4.6.  Trace 
residues  of  two  fenamidone  metabolites 
were  found  only  in  the  potato  flake 
fraction,  RPA  412708  at  0.029  to  0036 


ppm  and  RPA  412636  at  0.026  ppm. 
When  corrected  to  accoimt  for  the 
exaggerated  application  rate,  residue 
levels  of  processed  fractions  were  <  the 
RAC  LOQ  of  0.02  ppm. 

V.  Onions.  The  magnitude  and  decline 
of  fenamidone  residues  was  determined 
on  both  dry  bulb  and  green  onions. 
There  were  eight  harvestable  trials  of 
dry  bulb  onions  smd  four  harvestable 
trials  of  green  onions.  EXP  t0623A,  a 
suspension  concentrate  containing  500  g 
fenamidone  per  liter,  was  applied  as  six 
broadcast  applications  of  0.178  lb  ai/ 
acre  (200  g  ai/ha)  each,  for  a  maximum 
seasonal  use  rate  of  1.068  lb  ai/acre 
(1200  g  ai/ha).  Applications  were  made 
-approximately  7  days  apart.  The  target 
Pffl  was  7  days.  Trace  residues  of  the 
fenamidone  metaboUte  RPA  412636 
were  detected  in  dry  bulb  onions  fit)m 
only  one  trial,  at  levels  of  0.027  to  0.035 
ppm.  Measurable  residues  of  the  parent 
fungicide,  fenamidone  (RPA  407213). 
were  found  in  dry  bulb  onions  from 
only  two  of  the  eight  harvestable  trials 
at  levels  ranging  from  0.021  to  0.126 
ppm.  R&sidues  of  the  parent  fungicide, 
fenamidone  RPA  407213,  were  found  in 
scallions  collected  from  all  four  green 
onion  trials  at  levels  of  0.221  to  1.10 
ppm.  Low  levels,  up  to  0.058  ppm,  of 
each  of  the  metabolites  were  detected  in 
scallions  from  some  of  the  four  green 
onion  trials. 

vi.  Wheat.  Twenty-two  residue  trials 
were  conducted  witii  fenamidone  on 
wheat  in  the  1999-2000  season.  At  each 
trial,  a  single  broadcast  application  of 
the  fenamidone  was  made  to  bare  soil  at 
1.068  lb  ai/acre  (1,200  g  ai/ha)  in  the  fall 
(September-October  1999),  which  is  the 
maviniiiTn  recommended  seasonal  use 
rate.  The  test  substance  was  EXP 
10623A,  a  soluble  concentrate 
containing  500  g  fenamidone  per  liter. 
The  winter  wheat  was  planted  30  days 
after  application  and  was  harvested  the 
following  summer  of  2000.  Storage 
stability  studies  indicate  that 
fenamidone  and  its  metabolites  are 
stable  for  the  length  and  condition  of 
storage  (see  6.1.1  Stability  of  Residues 
During  Storage  of  Samples  for  details). 
No  quantifiable  residues  were  found  in 
any  UTC  samples.  No  residues  of 
fenamidone  or  metabolites  were  foimd 
in  wheat  grain  from  any  of  the  22  trials. 
The  limit  of  detection  was  0.006  ppm. 
Low  but  quantifiable  levels  of  the 
metabolite  RPA  412636  were  found  in 
wheat  forage  from  10  of  the  22  trials. 
The  residues  of  RPA  412636  ranged 
from  0.021  to  0.071  ppm  in  the  wheat 
forage  tissue.  Residues  of  the  metabolite 
RPA  412708  were  measurable  0.031  to 
0.071  ppm  in  wheat  forage  fit>m  3  of  the 
22  trials.  Measurable  levels  of  the 
metabolite  RPA  412636  were  found  in 
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wheat  hay  from  16  of  the  22  trials.  The 
residues  of  RPA  412636  ranged  from 
0.022  to  0.321  ppm  in  the  wheat  hay 
tissue.  Residues  of  the  metabolite  RPA 
412708  were  measured  at  the  LOQ  of 
0.020  ppm  in  1  sample  of  wheat  hay 
from  44  samples  from  the  22  trials. 
Measurable  residues  of  the  metabolite 
RPA  412636,  ranging  from  0.022  to 
0.200  ppm,  were  found  in  wheat  straw 
from  14  of  the  22  trials. 

vii.  Wine  gmpes.  Seventeen  residue 
trials  were  conducted  with  fenamidone 
on  grapes  in  the  1997  and  1998  growing 
seasons  in  Western  Europe.  In  each 
case,  the  fenamidone  was  applied  in 
combination  formulations  to  be 
registered  in  Europe  (Fosetyl-Al, 
mancozeb,  copper  and/or  BAY  12921F). 
At  each  trial,  multiple  broadcast 
applications  of  fenamidone  were  made 
to  grape  vines  at  rates  of  0.083  to  0.118   . 
lb  ai/acre  (93  to  133  g  ai/ha)  each. 
Applications  were  made  approximately 
7  or  14  days  apart.  The  target  PHI  was 
20  to  40  days.  The  storage  stability 
studies  indicate  that  fenamidone 
residues  are  stable  for  the  length  and 
condition  of  storage.  No  quantifiable 
residues  were  fbimd  in  any  UTC 
samples.  Measurable  residues  of  the 
parent  fungicide,  fenamidone  (RPA 
407213),  were  found  in  besh  grape  fruit 
at  levels  ranging  from  0.047  to  0.71 
ppm.  The  metabolite,  RPA  410193  was 
found  at  levels  ranging  from  0.026  to 
0.28  ppm.  The  combined  residue  in 
grape  fruit  was  calculated  to  be  0.067  to 
0.84  ppm.  Measurable  residues  of  the 
parent  fungicide,  fenamidone  (RPA 
407213),  were  foimd  in  grape  juice  at 
levels  ranging  from  <LOQ  to  0.110  ppm. 
The  metabolite,  RPA  410193  was  found 
at  levels  ranging  from  0.027  to  0.074 
ppm.  The  combined  residue  in  grape 
juice  was  calculated  to  be  0.013  to  0.28 
ppm.  Measurable  residues  of  the  parent 
fimgicide,  fenamidone  (RPA  407213), 
were  found  in  grape  wine  at  levels 
ranging  from  <LOQ  to  0.027  ppm.  The 
metabolite,  RPA  410193,  was  found  at 
levels  ranging  from  <LOQ  to  0.34  ppm. 
The  combined  residue  in  grape  wine 
was  calculated  to  be  <LOQ  to  0.40  ppm. 
Measurable  residues  of  the  parent 
fungicide,  fenamidone  (RPA  407213), 
were  found  in  grape  at  levels  ranging 
from  0.055  to  0.56  ppm.  The  metabolite, 
(RPA  410193)  was  found  at  levels 
ranging  from  0.024  to  0.13  ppm.  The 
combined  residue  in  grape  was 
calculated  to  be  0.11  to  0.71  opm. 

viii.  Dairy  cows.  In  a  guideune  feeding 
study,  dairy  cows  were  dosed  twice  a 
day  for  35  days  with  technical 
fenamidone  at  rates  of  0.8, 0.24  and  8.0 
ppm  based  on  the  diet  No  residues 
were  detected  in  whole  milk  at  a  limit 
of  detection  of  0.003  ppm.  No  residues 


were  found  in  muscle,  liver,  kidneys  or 
fat  at  a  limit  of  detection  of  0.017  ppm. 
Based  on  these  findings,  no  tolerances 
for  fenamidone  or  its  metabolites  are 
proposed  in  animal  commodities. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  A  complete  battery 
of  acute  toxicity  studies  for  fenamidone 
have  been  conducted.  Ute  acute  oral 
toxicity  study  in  rats  resulted  in  a  LDso 
of  >5,000  mg/kg  (males)  and  >2,028  mg/ 
kg  (females).  The  acute  dermal  toxicity 
study  in  rats  resulted  in  a  LDjo  of  >2,000 
mg/kg  for  both  males  and  females.  The 
acute  inhalation  study  in  rats  resulted  in 
a  LCso  of  >S  mg/L  for  males  and  females. 
Fenamidone  was  not  irritating  in  the 
primary  eye  irritation  or  primary  dermal 
irritation  studies.  The  dermal 
sensitization  study  in  guinea  pigs  was 
negative. 

In  an  acute  neurotoxicity  study  in 
rats,  fenamidone  was  not  neurotoxic  at 
doses  up  to  the  limit  dose  of  2,000  mg/ 
kg.  The  no  observed  adverse  effect  level 
(NOAEL)  was  500  mg/kg  for  males  and 
125  mg/kg  for  females. 

2.  Genotoxicty.  Mutagenicity  studies 
conducted  include:  A  Salmonella 
typhimurium  reverse  mutation  assay 
(negative  at  the  limits  of  cytotoxicity 
and  solubility  with  and  without 
activation),  in  vitro  unscheduled  DNA 
synthesis  test  in  rat  liver  (negative  at  the 
limits  of  cytotoxicity),  in  vitro 
chromosome  aberrations  test  in  human 
lymphocytes  (positive  at  the  limits  of 
cytotoxicity  and  solubility),  TK+/- 
mouse  lymphoma  assay  (positive  with 
activation,  negative  without),  in  vivo 
mouse  micronucleus  test  (negative  with 
toxicity  at  2,000  mg/kg),  and  an  in  vivo 
unscheduled  DNA  synthesis  assay  in 
the  rat  (negative  at  up  to  2,000  mg/kg 
with  toxicity  at  the  high  dose  level). 
Based  on  the  data  cited  above, 
fenamidone  is  not  considered  to  be 
mutagenic. 

3.  Reproductive  and  developmental 
toxicity.  A  teratology  study  was 
conducted  with  rats  administered 
(orally)  fenamidone  on  gestation  days  6- 
15  at  dose  levels  of  0,  25, 150,  or  1,000 
mg/kg/day.  High  dose  dams  had 
significantly  decreased  body  weight  and 
food  consumption.  High  dose  fetal  body 
weights  were  less  than  controls  and 
correlated  with  slightly  delayed  skeletal 
ossification  secondary  to  maternal 
toxicity.  The  NOAEL  for  maternal  and 
developmental  toxicity  is  150  mg/kg/ 
day.  The  Lowest  observed  adveised 
effect  level  (LOAEL)  was  1,000  mg/kg/ 
day.  A  teratology  study  was  conducted 
with  rabbits  administered  (orally) 
fenamidone  on  gestation  days  6-19  at 
dose  levels  of  0, 10,  30,  or  100  mg/kg/ 
day.  The  maternal  NOAEL  was  10  ing/ 


kg/day.  The  developmental  NOAEL  was 
100  mg/kg/day.  The  maternal  LOAEL 
was  30  mg/kg/day,  based  on  increased 
maternal  liver  weights  at  30  and  100 
mg/kg/day.  Fenamidone  demonstrates 
no  potential  to  cause  developmental 
toxicity  in  mammals. 

A  2-generation  definitive 
reproduction  study  was  conducted  with 
rats  administered  (orally)  in  the  diet 
fenamidone  at  dose  levels  of  0,  3.9,  63.8, 
328.3  mg/kg/day  (males)  and  0,  5.15, 

84.4.  459.6  mg/kg/day  (females).  The 
NOAEL  for  maternal  and  off-spring 
toxicity  was  5.15  mg/kg/day.  The 
maternal  NOAEL  was  based  on 
decreased  body  weight  and  food 
consumption.  The  pup  NOAEL  is  based 
on  Fl  pup  body  weight  decrease.  The 
reproductive  NOAEL  was  >328.3  mg/kg/ 
day  (males)  and  >459.6  mg/kg/day 
(females).  Fenamidone  is  not  considered 
a  reproductive  toxicant  at  non- 
matemally  toxic  dose  levels  and  shows 
no  evidence  of  endocrine  effects. 

4.  Subchronic  toxicity.  In  a  13-week 
range-finding  study,  fenamidone  was 
adioinistered  in  the  diets  of  male  and 
female  rats  at  dose  levels  of  0,  4.05, 
10.41,  68.27,  343.93  mg/kg/day  to  males 
and  0,  4.81, 12,  83.33,  380.68  mg/kg/day 
to  females.  The  NOAEL  is  68.27  mg/kg/ 
day  (males)  and  83.33  mg/kg/day 
(females)  and  the  LOAEL  is  343.93  mg/ 
kg/day  for  males  and  380.63  mg/kg/day 
for  females  based  on  adaptive  Uver 
changes  at  68.27  mg/kg/day  and 
increased  liver  and  thyroid  weights  at 
the  highest  dose  tested  (HDT).  hi  a  13- 
week  subchronic  feeding  study, 
fenamidone  was  administered  in  the 
diet  to  mice  at  dose  levels  of  0, 11.33, 

44.5,  220.2, 1,064.3  mg/kg/day  to  males 
and  0. 13.7,  54.1,  273.9,  l,375.2.mg/l!^ 
day  to  females.  The  NOAEL  is  44.5  mg/ 
kg/day  (males),  and  54.1  mg/kg/day 
(females),  and  the  LOAEL  is  220.2  mg/ 
kg/day  (males),  and  273.9  mg/kg/day 
(females)  based  on  14%  increase  in  liver 
weight  at  the  high  dose.  In  a  28-day 
subduonic  dermal  study,  fenamidone 
was  applied  to  skin  of  male  and  female 
New  Zealand  white  rabbits  at  doses  of 

0  or  1,000  mg/kg/day  for  6  hours/day,  5 
days/week.  Treatment  produced  a  slight 
decrease  in  food  consumption  (8-10%), 
and  body  weight  (6%)  in  males  only.  In 
a  13-week  study,  fenamidone  was 
administered  in  the  diets  of  male  and 
female  dogs  at  0, 10, 100,  and  500  mg/ 
kg/day.  Based  on  clinical  symptoms  at 
the  high  dose,  the  NOAEL  is  100  mg/kg/ 
day  and  the  LOAEL  is  500  mg/kg/dav. 
In  a  subchronic  neurotoxicity  study, 
there  was  no  evidence  of  neurotoxicity 
when  fenamidone  technical  was 
administmed  to  rats  for  13  weeks  at 
dosage  levels  up  to  5,000  ppm  (395.6- 
414.2  mg/kg/day),  the  MTD.  The 


596 


Federal  Register /Vol.  67,  No.  3 /Friday,  January  4,  2002 /Notices 


NOAEL  for  the  study  was  1,000  ppm 
(eqiiivalent  to  74.2-83.4  BOg/kg/day). 

5.  Chronic  toxicity.  A  1-year  oral 
study  was  conducted  with  dogs 
administered  fenamidone  at  dose  levels 
of  0, 10, 100,  and  1,000  mg/kg/day  in 
capsules.  The  NOAEL  is  100  mg/kg/day 
for  both  sexes,  based  on  significantly 
increased  liver  weights  and  biliary 
hyperplasia  in  the  high  dose.  The 
LOAEL  is  1,000  mg/kg/day. 

A  2-year  combined  chronic  toxicity/ 
carcinogenicity  study  was  conducted 
with  fenamidone  administered  in  the 
diet  to  rats  at  doses  of  0,  2.83,  7.07, 
47.68,  260.13  mg/kg/day  (males)  and  0, 
3.63,  9.24,  60.93,  335.10  mg/kg/day 
(females).  The  NOAEL  for  systemic 
toxicity  is  2.83  mg/kg/day  (males)  and 
3.36  mg/kg/day  (females).  The  LOAEL  is 
7.07  mg/kg/day  (males)  9.24  mg/kg/day 
(females).  No  statistically  significant 
linear  dose  response  was  observed  for 
any  tumor  incidence. 

A  104-week  combined 
carcinogenicity  study  In  mice  was 
conducted  with  mice  administered 
fenamidone  in  the  diet  at  dose  levels  of 
0,  9.5,  47.5.  525.5, 1,100.2  mg/kg/day 
(males)  and  0,  12.6,  63.8,  690.5, 1,393.2 
mg/kg/day  (females).  The  NOAEL  was 
9.5  mg/kg/day  (males)  and  12.6  mg/kg/ 
day  (females).  The  LOAEL  for 
carcinogenicity  was  47.5  mg/kg/day 
(males)  and  63.8  mg/kg/day  (females). 
The  NOAEL  is  based  on  non-neoplastic 
liver  changes  and  decreased  body 
weight  gain  at  the  top  two  dose  levels. 
Fenamidone  demonstrates  no  potential 
for  carcinogenic  effects  in  mammals. 

6.  Animal  metabolism.  Metabolism 
studies  conducted  with  goat  and  hen 
demonstrate  thai  fenamidone  is  rapidly 
metabolized  and  excreted.  Residue 
levels  in  edible  animal  tissues  (meat, 
milk  and  eggs)  are  negligible  and  do 
accumulate  in  those  tissues.  The 
metabolic  pathway  proceeds  via 
cleavage  of  the  amino-phenyl  group  and 
the  thiomethyl  group  with  further 
metabolism  by  hydroxylation.  There  is 
also  evidence  to  that  glucuronide  and 
sulfete  conjugates  are  formed. 

A  single  low  dose  (3  mg/kg),  a  single 
high  dose  (300  mg/kg)  and  a  low  dose 
(3  mg/kg)  administered  for  15 
consecutive  days  werafed  to  rats. 
Fenamidone  was  relatively  well 
absorbed  at  a  nominal  dose  of  3  mg/kg 
in  both  sexes  and  intensively 
metabolized  by  phase  I  (oxidation, 
reduction  and  hydrolysis)  and  phase  n 
Iconjugation)  reactions.  The  elimination 
of  radiolabeled  fenamidone  was 
relatively  rapid  with  the  majority  of  the 
administered  dose  being  excreted  via 
the  biliary  route  (for  the  low  dose 
experiments).  The  comparison  of  the 
levels  of  radioactivity  regovered  in  bile 


kinetic  and  ADME  studies  suggested 
that  a  part  of  the  radioactivity  excreted 
via  the  bile  could  be  reabsorbed  and 
subsequently  re-excreted  via  the  urine. 
High  levels  of  radioactivity  measured  in 
blood  samples  from  the  tissue  kinetics 
also  supported  this  hypothesis.  At  the 
high  dose  level  fenamidone  was  not 
very  well  absorbed:  Some  50-60%  of 
the  radioactivit/^as  present  as  parent 
compoimd  in  the  feces.  Radioactivity 
was  widely  distributed  in  the  tissues 
with  predominance  in  the  thyroids, 
blood,  liver,  kixlneys,  fat  and  pancreas. 
Fenamidone  is  therefore  expected  to  be 
rapidly  and  extensively  metabolized 
and  excreted  in  mammals. 

7.  Metabolite  toxicology.  The  major 
dietary  metabolites  of  fenamidone,  RPA 
412708,  RPA  410193  and  RPA"412636 
were  evaluated  for  mammalian  toxicity 
in  an  acute  oral  toxicity  study,  a  90-day 
repeated  dose  study  and  in  genotoxicity 
tests.  The  metabolites  are  considered  to 
be  of  comparable  toxicity  to  the  parent 
fenamidone. 

8.  Endocrine  disruption.  Chronic, 
lifespan,  and  multi-generational 
bioassays  in  mammals  and  acute  and 
subchronic  studies  on  aquatic  organisms 
and  wildlife  did  not  reveal  endocrine 
effects.  Any  endocrine  related  effects 
would  have  been  detected  in  this 
definitive  array  of  required  tests.  The 
probability  of  any  such  effect  due  to 
agricultural  uses  of  fenamidone  is 
negligible. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  Fenamidone  is  a 
fungicide  with  proposed  uses  on  the 
food  crops  tomato,  potato,  head  lettuce, 
leaf  lettuce,  the  bulb  vegetable  crop 
group,  and  the  cucurbit  crop  group. 
Although  quantifiable  residues  are 
highly  imlikely,  wheat  tolerances  are 
also  proposed  to  cover  any  conceivable 
plant  back  residues.  An  import 
tolerance  for  wine  grapes  is  also 
proposed  to  cover  imported  wine.  There 
are  no  residential  uses  proposed  for 
fenamidone.  Therefore  the  aggregate 
exposure  would  consist  of  any  potential 
exposiues  to  fenamidone  residues  bom 
the  above  food  crops  from  drinking 
water,  and  from  imported  wine.  The 
chronic  reference  dose  (RfD)  of  0.03  mg/ 
kg  bwt/day  is  based  on  a  NOAEL  of  3 
mg/kg  bwt/day  from  a  2-year  rat 
chronic  study.  There  are  no  acute  effects 
of  concern  for  fenamidone  and  an  acute 
analysis  was  not  conducted. 

i.  Food.  Chronic  dietary  exposure 
estimates  resulting  from  the  proposed 
and  registered  uses  of  fenamidone  as 
listed  above  are  well  within  acceptable 
limits  for  all  sectors  of  the  population. 
Potential  dietary  exposures  from  food 
were  estimated  using  the  chronic 


module  of  the  DEEM"^  software  system. 
Version  7.62  (Novigen  Sciences,  Inc.), 
and  the  1994-96  Department  of 
Agriculture  (USDA)  consumption  datA. 
Anticipated  residue  values  were 
calcidated  from  the  appropriate  field 
trial  studies  conducted  for  fenamidone 
and  its  metabolites  and  submitted  as 
part  of  the  fenamidone  petition. 
Processing  factors  were  derived  for 
tomato  paste  and  puree  and  potato 
flakes  and  chips.  For  this  chronic 
assessment,  percent  crop  treated  (PCT) 
values  were  estimated  for  the  compoimd 
at  market  maturity.  The  PCT  value  for 
wine  grapes  is  20%.  This  assumes  that 
all  wine  imported  into  the  coimtry 
(USDA  FATUS  tables)  is  made  from 
grapes  treated  with  fenamidone.  This 
over  estimates  the  risk  significantly 
since  fenamidone  will  only  be  registered 
on  wine  grapes  in  Western  European 
coimtries.  The  wheat  residue  is 
included  at  100%  crop  treated  even 
though  the  actual  plant  back  of  a  wheat 
crop  behind  vegetable  crops  (mostly 
potato)  is  estimated  at  15%.  Using  these 
conservative  assumptions,  the  most 
highly  exposed  population  was  children 
1-6  utilizing  1.0%  (0.000302  mg/kg/ 
bwt/day)  of  the  chronic  RfD.  The  U.S. 
population  utilized  0.8%  (0.000236  mg/ 
kg/bwt/day)  of  the  RfD.  Actual 
exposiues  are  likely  to  be  much  less  in 
real  world  situations  because  of  the 
many  conservative  assumptions 
incorporated  in  this  analysis. 

ii.  Drinking  water.  EPA's  Standard 
Operating  Procedure  (SOP)  for  Drinking 
Water  Exposing  and  Risk  Assessments 
was  used  to  perform  the  drinking  water 
assessment.  This  SOP  uses  a  variety  of 
tools  to  conduct  drinking  water 
assessments,  including  water  models 
such  as  SCI-GROW,  FIRST,  PRZMS/ 
EXAMS,  and  monitoring  data.  If 
monitoring  data  are  not  available,  then 
the  models  are  used  to  predict  potential 
residues  in  surfece  and  ground  water 
and  the  highest  levels  are  assumed  to  be 
the  drinking  water  residue.  In  the  case 
of  fenamidone,  monitoring  data  do  not 
exist  therefore  SQ-GROW  and  FIRST 
were  used  to  estimate  a  water  residue. 
The  calcidated  drinking  water  levels  of 
comparison  (DWLOC)  for  chronic 
exposure  for  all  adults  and  children 
exceed  the  drinking  water  estimated 
concentration  (DWEC)  bom.  the  models. 
The  chronic  DWLOC  for  adults  is  1.042 
ppb.  The  chronic  DWLOC  for  children/ 
toddlers  is  297  ppb.  The  DWEC  for  the 
worst  case  chronic  scenario  is  20  ppb. 
The  drinking  water  levels  of  comparison 
are  based  on  conservative  dietary  (food) 
exposures  and  are  expected  to  be  much 
higher  in  real  world  situations. 

2.  Non-dietary  exposure.  Fenamidone 
products  are  not  labeled  for  residential 
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uses  (food  or  non-food),  thereby 
eliminating  the  potential  for  residential 
exposiue  or  non-occupational  exposing. 

D.  Cumulative  Effects 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity. 
There  is  no  available  data  to  determine 
whether  fenamidone  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  fenamidone  does 
not  appear  to  produce  a  toxic  metabolite 
produced  by  other  substances.  For  the 
purposes  of  this  tolerance  petition, 
therefore,  it  has  not  been  assumed  that 
fenamidone  has  a  common  mechanism 
of  toxicity  with  other  substances. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the 
assumptions  and  data  described  above, 
based  on  the  completeness,  and 
reliability  of  the  toxicity  data,  it  is 
concluded  that  chronic  dietary  exposure 
to  the  proposed  uses  of  fenamidone  will 
utilize  at  most  0.8%  of  the  chronic 
reference  dose  for  the  U.S.  population. 
The  actual  exposure  is  likely  to  be  much 
less  as  more  realistic  data,  and  models 
are  developed.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
exposure  over  a  lifetime  will  not  pose 
appreciable  risk  to  human  health. 
Drinking  water  levels  of  comparison 
based  on  the  dietary  and  aggregate 
exposures  are  greater  than  highly 
conservative  estimated  levels,  and 
would  be  expected  to  be  well  below  the 
100%  level  of  the  RfD,  if  they  occur  at 
all.  Therefore,  there  is  a  reasonable 
certainty  that  no  harm  will  occur  to  the 
U.S.  population  from  aggregate  exposure 
(food  and  drinking  water)  to  residues  of 
fenamidone. 

2.  Infants  and  children.  The  relevant 
toxicity  studies  as  discussed  in  the 
toxicology  section  above  show  no  extra 
sensitivity  of  in&nts  and  children  to 
fenamidoire,  therefore,  the  food  quality 
protection  act  (FQPA)  safety  factor  can 
be  removed.  Using  the  assumptions  and 
data  described  in  the  exposure  section 
above,  the  percent  of  the  chronic  RfD 
that  will  be  used  for  exposure  to 
residues  of  fenamidone  in  food  for 
children  1-6  (the  most  highly  exposed 


subgroup)  is  1.0%  (0.000302  mg/kg/ 
bwt/day).  Infants  utilize  0.2%  (0.000056 
mg/kg/bwt/day)  of  the  chronic  RfD. 
There  are  no  non-dietary  concerns  for 
infants  and  children.  As  in  the  adidt 
situation,  drinking  water  levels  in 
comparison  are  higher  than  the  worst 
case  drinking  water  estimated 
concentrations,  and  are  expected  to  use 
well  below  100%  of  the  reference  dose, 
if  they  occur  at  all.  Therefore,  there  is 
a  reasonable  certainty  that  no  harm  will 
occur  to  infants  and  children  from   • 
aggregate  exposure  to  residues  of 
fenamidone. 

F.  International  Tolerances 

To  date,  no  Codex,  Canadian  or 
Mexican  tolerances  exist  for 
fenamidone. 
[FR  Doc.  02-224  Filed  1-3-02;  8:45  am) 

BILUNG  CODE  6660-50-8 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7125-7] 

Valley  Chemical  Superfund  Site/ 
Greenville,  Mississippi;  Notice  of 
Proposed  Settlement 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  proposed  settlement. 

SUMMARY:  Under  section  122(h)(1)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  the  Environmental 
Protection  Agency  (EPA)  has  proposed 
to  amend  the  Agreement  for  Recovery  of 
Response  Costs,  CERCLA  Docket  No. 
CER-04-2001-3755,  in  settlement  of 
claims  for  response  costs  at  the  Valley 
Chemical  Superfund  Site  (Site)  located 
in  Greenville,  Mississippi,  with  Valley 
Chemical  Company.  EPA  will  consider 
public  comments  on  the  proposed 
setUement  amendment  for  thirty  days. 
EPA  may  withdraw  frtim  or  modify  the 
proposed  settiement  amendment  should 
such  comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  settlement  amendment  is 
inappropriate,  improper,  or  inadequate. 
Copies  of  the  proposed  settiement 
amendment  are  available  from:  Ms. 
Paula  V.  Batchelor,  U.S.  Environmental 
Protection  Agency,  Region  IV,  Waste 
Management  Division,  61  Forsyth 
Street.  SW..  AUanta,  Georgia  30303, 
(404)  562-8887. 

Written  comment  may  be  submitted  to 
Mr.  Greg  Armstrong  at  die  above 
address  within  30  days  of  the  date  of 
publication. 


Dated:  December  18,  2001. 
James  T.  Miller. 

Acting  Chief,  CERCLA  Program  Services 
Branch,  Waste  Management  Division. 
IFR  Doc.  02-220  Filed  1-3-02;  8:45  am] 

BUJNO  COOe  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404-CN;  FRL-6811-5] 

Lead;  Requirements  for  Lead-Based 
Paint  Activities  in  Target  Housing  and 
ChlM-Occupled  Faclltties; 
Authorization  of  the  Ctierotoe  Nation's 
Lead-Based  Paint  Activities  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  final  approval. 
SUMMARY:  On  November  19, 1999.  the 
Cherokee  Nation  of  Oklahoma 
submitted  an  application  for  EPA 
approval  to  administer  and  enforce 
training  and  certification  requirements, 
training  program  accreditation 
requirements,  and  work  practice 
standards  for  lead-based  paint  activities 
in  target  housing  and  child-occupied 
facilities  under  section  402  of  the  Toxic 
Substances  Control  Act  (TSCA).  Notice 
of  the  receipt  of  the  Cherokee  Nation's 
application,  a  solicitation  for  public 
comment  regarding  the  application,  and 
background  information  supporting  the 
application  were  published  in  the 
Federal  Register  of  January  25,  2000. 
Today's  notice  announces  the  approval 
of  the  Cherokee  Nation's  application, 
and  authorization  of  the  Cherokee 
Nation's  lead-based  paint  program  for 
Cherokee  Nation's  Tribal  Trust  Lands  in 
Oklahoma,  effective  October  15,  2001, 
in  lieu  of  the  corresponding  Federal 
program  imder  section  402  of  TSCA. 
DATES:  Lead-based  paint  activities 
program  authorization  was  granted  to 
the  Cherokee  Nation  effective  on 
October  15,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  Robinson,  Regional  Lead 
Coordinator,  Environmental  Protection 
Agency,  Region  VI,  6PD-T,  1445  Ross 
Avenue,  Suite  1200.  Dallas,  TX  75202- 
2733.  Telephone:  214-^65-7577.  e-mail 
address: 
robinson.jeffi«y@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  Background 

Pursuant  to  Titie  IV  of  TSCA,  Lead 
Exposure  Reduction,  15  U.S.C.  2681- 
2692,  and  regulations  promiUgated 
thereimder.  States  and  Tribes  that 
choose  to  apply  for  lead-based  paint 
activities  program  authorization  must 
submit  a  complete  application  to  the 
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appropriate  Regional  EPA  office  for 
review.  Complete,  final  applications 
will  be  subject  to  a  public  comment 
period,  and  reviewed  by  EPA  within 
180  days  subject  to  a  public  comment 
period,  and  reviewed  by  EPA  within 
180  days  of  receipt.  To  receive  EPA 
approval,  a  State  or  Tribe  must 
demonstrate  that  its  program  is  at  least 
as  protective  of  human  health  and  the 
environment  as  the  Federal  program, 
and  provides  for  adequate  enforcement, 
section  404(b)  of  TSCA.  As  determined 
by  EPA's  review  and  assessment,  the 
Qierokee  Nation's  application 
successfully  demonstrated  that  the 
Tribes'  lead-based  paint  activities 
programs  achieve  the  protectiveness  and 
enforcement  criteria,  as  required  for 
Federal  authorization.  Furthermore,  no 
public  comments  were  received 
regarding  any  aspect  of  the  Cherokee 
Nations'  application.  EPA  announced 
solicitation  for  public  comment 
regarding  the  application  in  the  Federal 
Register  of  January  25,  2000  (65  FR 
3960)  (FRL-6490-1). 

n.  Federal  Overfiling 

TSCA  section  404(b).  15  U.S.C. 
2684(b).  makes  it  unlawful  for  any 
person  to  violate,  or  fail  or  refuse  to 
comply  with,  any  requirement  of  an 
approved  State  or  Tribal  program. 
TTierefore,  EPA  reserves  the  right  to 
exercise  its  enforcement  authority  under 
TSCA  against  a  violation  of,  or  a  failure 
or  refusal  to  comply  with,  any 
requirement  of  an  authorized  State  or 
Tribal  program. 

m.  Withdrawal  of  Authorization 

Pursuant  to  TSCA  section  404(c),  15 
U.S.C.  2684(c),  the  Administrator  may 
withdraw  a  State  or  Tribal  lead-based 
paint  activities  program  authorization, 
after  notice  and  opportimity  for 
corrective  action,  if  the  program  is  not 
being  administered  or  enforced  in 
compliance  with  standards,  regulations, 
and  other  requirements  established 
under  the  authorization.  The  procedures 
EPA  will  follow  for  the  withdrawal  of 
an  authorization  are  found  at  40  CFR 
745.324(i). 

IV.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  certain  actions  may  take 
effect,  the  agency  promulgating  the 
action  must  submit  a  report,  which 
includes  a  copy  of  the  action,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  EPA  will  submit  a.  report 


containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this 
docmnent  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(2). 

List  of  Subjects 

Enviroimiental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  November  28,  2001. 

Carl  L.  Edlund, 

Division  Director,  Multimedia  Planning  and 
Permitting,  Region  VI. 

(FR  Doc.  02-226  Filed  1-3-02  8:45  am] 

BILUNG  CODE  6S60-S&-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Infomiation 
Collection<s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

December  26,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  o£l995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  wi^ 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biu'den  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  4,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 


advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804, 445  12th 
Street,  SW.,  DC  20554  or  via  the  hitemet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0653. 

Title:  Section  64.703(b)  and  (c). 
Consumer  Information — Posting 
Requirement. 

Form  No.:  N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  56,200. 

Estimated  Time  Per  Response:  3.67 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  205,566  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  As  required  by  47 
U.S.C.  Section  226(cMl)(A),  47  CFR 
64.703(b)  provides  that  aggregators 
(providers  of  telephone  to  the  public  or 
transient  users)  must  post  in  writing,  on 
or  near  such  phones,  information  about 
the  pre-subscribed  operator  services, 
rates,  carrier  access,  the  FCC  address  to 
which  consumers  may  direct 
complaints.  Section  64.703(c) 
establishes  a  30-day  outer  limit  for 
updating  the  posted  consumer 
information  when  an  aggregator  has 
changed  the  pre-subscribed  operator 
service  provider  (OSP).  Consumers  will 
use  this  information  to  determine 
whether  they  wish  to  use  the  services  of 
the  identified  OSP. 

Federal  Communications  Commission. 

William  F.  Caton. 

Deputy  Secretary. 

[FR  Doc.  02-213  Filed  1-3-02;  8:45  am] 

BMJJNG  COOE  6712-01-^ 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street. 
N.W.,  Room  940.  Interested  parties  fnay 
submit  comments  on  an  agreement  to 
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the  Secretary,  Federal  Maritime 
Commission.  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011223-027. 

Title:  Transpacific  StabiUzation 
Agreement. 

Parties; 

A.P.  MoUer-Maersk  Sealand 

American  President  Lines,  Ltd. 

APL  Co.  PTE  Ltd. 

CMA  CGM,  S.A. 

COSCO  Container  Lines  Company 
Limited 

Evergreen  Marine  Corp.  (Taiwan)  Ltd. 

Hanjin  Shipping  Co.,  Ltd. 

Hapag-Lloyd  Container  Linie  GmbH 

Hyimdai  Merchant  Marine  Co.,  Ltd. 

Kawasaki  Kisen  Kaisha,  Ltd. 

Mitsui  O.S.K.  Lines,  Ltd. 

Nippon  Yusen  Kaisha 

Orient  Overseas  Container  Line 
Limited 

P&O  Nedlloyd  B.V. 

P&O  Nedlloyd  Limited 

Yangming  Marine  Transport 
Corporation 

Synopsis:  The  modification  deletes 
references  to  the  discontinued  capacity 
management  program,  transfers 
authority  fovmd  in  Appendix  C  to 
Article  5,  updates  names  and  addresses 
of  member  lines  and  reorganizes  and 
republishes  the  agreement. 

Dated:  December  28,  2001. 

By  Order  of  the  Federal  Maritime 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  02-151  Filed  1-3-02;  8:45  am] 
BILUNG  CODE  6730-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Off  ice  of  the  Secretary 

Secretary's  Advisory  Committee  on 
Regulatory  Reform;  Request  for  Public 
Input 

ACTION:  Request  for  public  input.     


summary:  This  notice  seeks  input  from 
the  public — including  individuals  and 
organizations — on  ways  to  reduce 
current  burdens  imposed  by  existing 
regulations  of  the  Department  of  Health 
and  Human  Services  (HHS)  that  inhibit 
the  delivery  of  high  quality,  timely,  and 
efficient  health  care,  inhibit  the 
development  of  pharmaceuticals  and 
other  medical  products,  or  inhibit 
biomedical  research. 
FOR  FURTHER  INFORMATWN  CONTACT: 
Christy  Schmidt,  Executive  Coordinator 
Secretary's  Advisory  Committee  on 


Regulatory  Reform,  Office  of  the 
Assistant  Secretary  for  Planning  and 
Evaluation:  (202)  401-5182. 
SUPPLEMENTARY  INFORMATION:  On  June  8. 
2001,  Health  and  Human  Services 
Secretary  Tommy  G.  Thompson 
annoimced  a  department-wide  initiative 
to  reduce  regulatory  burdens  in  health 
care  and  respond  faster  to  the  concerns 
of  patients,  health  care  providers,  state 
and  local  governments,  other 
institutions,  and  other  individual 
Americans  who  are  affected  by  HHS 
rules.  On  September  4,  2001.  the 
Department  published  a  Notice  of  Intent 
in  the  Federal  Register  annoimcing  its 
plans  to  establish  an  Advisory 
Committee  on  Regulatory  Reform  to 
provide  findings  and  recommendations 
to  the  Secretary  regarding  potential 
regulatory  changes.  The  Advisory 
Committee  will  commence  its  activities 
early  in  2002. 

;  Regulations  play  an  important  role  in 
implementing  statutes.  Regulations 
establish  and  communicate  rules  and 
procedures  for  participation  in  public 
programs,  for  approval  of  products,  and 
for  the  awarding  of  grants  and  contracts. 
The  regulatory  process  also  allows  for 
public  examination  of  proposed  rules, 
comment  on  those  proposals,  and  an 
explanation  of  how  those  comments 
were  factored  into  final  decisions  by 
government  agencies. 

At  the  same  time,  in  accomplishing 
these  important  tasks,  regulations  may 
impose  a  burden  on  individuals  and 
organizations  participating  in  public 
programs  or  seeking  government 
approval  or  support.  Some  or  most  of 
these  burdens  may  be  necessary  to  carry 
out  the  statutory  requirements  and  quite 
reasonable  and  appropriate  in  governing 
the  expenditure  of  public  funds  and 
protecting  the  health  and  safety  of 
individuals  and  the  nation  as  a  whole. 
But  some  of  these  burdens  may  be 
uimecessary,  excessive,  or  inappropriate 
because  they  interfere  with  the 
operation  of  the  programs  to  which  they 
relate,  are  unduly  intrusive,  or  are 
inconsistent  with  other  requirements 
-    and  thus  imduly  reduce  flexibility, 
inhibit  innovation,  or  impede  efforts  to 
improve  quality  of  health  care  and 
access  to  health  services  or  other  rights 
and  benefits  for  patients  and  consumers 
that  are  provided  by  law. 

The  Advisory  Committee's  ultimate 
goal  is  to  (a)  identify  and  prioritize 
regulations  that  impose  barriers  to 
delivering  high  quality,  safe  and 
effective  care  services,  products  and 
research,  and  (b)  to  recommend 
improvements  or  other  ways  to  remove 
these  barriers.  To  help  the  Committee 
achieve  this  goal,  we  are  inviting  the 


public  to  provide  us  with  written 
comments  on  regulatory  burdens 
created  by  HHS  regulations.  Those 
interested  in  responding  to  this  request 
are  asked  to  focus  their  comments  on 
regulatory  burdens  in  one  or  more  of  the 
following  areas: 

•  Health  care  delivery, 

•  Health  care  operations, 

•  Development  of  pharmaceuticals 
and  other  medical  products,  and 

•  Biomedical  and  health  services 
research 

We  encourage  individuals  as  well  as 
organizations  to  respond  to  this 
invitation,  including  but  not  limited  to 
consumers,  patients,  researchers, 
clinicians  and  other  health  care 
professionals,  employers,  health  care 
administrators,  professional  societies, 
trade  associations,  state  and  local 
governments,  and  universities.  We 
encourage  those  who  wish  to  respond  to 
consider  ways  in  which  regulations  or 
program  requirements  interfere  with  the 
delivery  or  receipt  of  care,  innovation  in 
health  care  delivery  operations,  or 
research,  or  the  development  of  new 
products  and  treatments.  In  this  regard 
respondents  may  find  it  helpful  to 
consider  their  most  recent  interactions 
with  HHS  programs  in  order  identify 
specific  issues. 

Because  of  the  broad  nature  of  the 
Committee's  charge,  it  will  be  essential 
that  comments  be  as  specific  as  possible 
and  focus  on  concerns  related  to 
burdens  imposed  by  regulations  or 
regulatory  processes  rather  than  the 
underlying  statutes  enacted  by  the 
Congress. 

We  ask  that  responses  be  limited  to  no 
more  than  five  (5)  one-sided,  single- 
spaced  pages  and  be  accompanied  by 
and  IBM-compatible  3.5  inch  diskette  in 
WordPerfect  or  MS  Word  format. 
Additional  attachments  can  be  included 
but  the  Committee  cannot  guarantee  that 
all  of  these  materials  can  be  read  and 
considered.  Therefore,  major  points 
should  be  made  in  the  letter. 

The  Committee  would  appreciate  it  if 
those  who  respond  would  consider 
some  or  all  of  the  following  matters: 

1.  Which  HHS  regulations  in  the 
above-cited  areas  impose  an 
unnecessary  or  urueasonable  burden  on 
individuals,  groups,  or  organizations 
because  these  regulations: 

•  Are  confusing; 

•  Impose  uimecessary  or  excessive 

costs; 

•  Require  an  excessive  number  of 
reports  or  unreasonable  record  keeping; 

•  Impose  requirements  on  the  wrong 
individual  or  group; 

•  Carry  excessive  penalties; 

•  Are  conflicting  (examples  include 
but  are  not  limited  to  conflicts  between 
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HHS  and  State  regulations,  public  and 
private  sectors); 

•  Impede  access  to  care  or  impede 
delivery  of  care; 

•  Impede  efforts  to  innovate 

•  Are  obsolete;  and/or 

•  Interfere  with  the  public  or  private 
sector's  ability  to  respond  to  and 
prepare  for  emergencies. 

2.  What  alternative  approaches  could 
be  taken  to  achieve  or  accomplish  the 
same  goal  with  a  lesser  burden?  For 
example,  are  there  less  burdensome 
approaches  that  are  used  by  other 
entities  such  as  state  governments  or 
private  companies  that  could  be 
adopted  by  HHS  to  achieve  its  goal  with 
less  burdensome  requirements? 

For  each  of  the  regulations  discussed, 
the  Committee  asks  you  to  include  the 
following  whenever  ]X)ssible: 

•  Qtation  of  regidation  involved  or 
description  of  the  regidation  in  as  much 
detail  as  possible. 

•  Citation  of  relevant  statute  on 
which  the  regidation  is  baaed. 

•  A  dear  statement  of  the  problem  or 
concern. 

•  Identification  of  potential  solutions 
to  this  problem  or  concern. 

•  A  statement  of  how  the  proposed 
solutions  woidd  maintain  the  original 
intent  of  the  statute  (if  possible,  please 
provide  citation  of  the  original  statute). 

We  recognize  that  many  individuals 
may  not  be  able  to  provide  a  full  or 
accurate  citation  to  particular 
regulations  or  statutes.  That  should  not 
stop  them  from  commenting.  However, 
professional  organizations  and 
institutions,  will  probably  have  access 
to  this  information  and  are  encouraged 
to  provide  specific  citations. 

We  would  also  appreciate  information 
on  how  you  interact  with  the  health  care 
system  (e.g..  Are  you  a  patient/ 
consumer,  physician,  nurse,  researcher, 
university,  employer,  health  plan, 
hospital,  nursing  home,  home  health 
agency,  pharmaceutical  manufacturer, 
medical  device,  manufacturer?). 

We  will  accept  comments  on 
regulatory  reform  if  we  receive  them  at 
the  appropriate  address,  as  provided 
below,  by  5pm  on  March  5,  2002. 

Individuals  or  organizations  wishing 
to  respond  to  this  request  may  do  so  in 
writing  by  sending  their  comments  to: 
Christy  Schmidt,  Executive  Coordinator, 
Regulatory  Reform  Initiative,  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation,  200  Independence  Ave., 
SW.,  Washington.  DC  20201.  Responses 
also  can  be  made  electronically  on  the 
Committee's  website: 
mvw.regrefonn.7iii.gov.  Those  who 
respond  should  recognize  that  their 
comments  would  be  part  of  the  public 
record  of  the  Committee  and,  under  the 


Freedom  of  Information  Act,  available  to 
anyone  who  wishes  to  read  them.  The 
Committee  will  make  attempts  to 
segregate  those  comments  that  are  of  a 
personal  nature  but  cannot  guarantee 
that  all  such  comments  will  be 
recognized. 

Comments  will  be  available  for  public 
inspection  by  appointment  as  they  are 
received,  generally  beginning 
approximately  January  25.  2002  in 
Room  801  of  the  Department's  offices  at 
200  Independence  Avenue,  SW., 
Washington.  DC  on  Monday  through 
Friday  of  each  week  from  8:30  am  to  5 
pm.  Appointments  may  be  made  by 
telephoning  202-401-5182. 

After  the  close  of  the  comment  period, 
comments  that  are  technically  able  to 
convert  will  be  posted  on  the  Regulatory 
Reform  web  site  specified  above. 

Dated:  December  26,  2001. 
Tommy  G.  Thompson, 
Secretary. 

[FR  Doc.  02-239  Filed  1-3-02;  8:45  am] 
BUiJNe  CODE  41S4-0S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[600ay-02-19] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  NQD  is  requesting  an 


emergency  clearance  from  the  Office  of 
Management  and  Budget  (OM6)  to 
collect  data  imder  the  Paperwork 
Reduction  Act.  Send  comments  to 
Seleda  M.  Ferryman,  CDC  Assistant 
Reports  Clearance  Officer,  1600  Clifton 
Road,  MS-D24,  Atlanta,  GA  30333. 
Written  comments  should  be  received 
within  14  days  of  this  notice.  We  are 
requesting  that  OMB  respond  to  CDC 
within  21  days  after  receipt  of  tile 
package. 

Proposed  Project 

Requirement  for  a  Special  Permit  to 
Import  Cynomolgus,  Afiican  Green,  or 
Rhesus  Monkeys  into  the  United  States 
(0920-0263)— Renewal— National 
Center  for  Infectious  Diseases  (NCID), 
Centers  for  Disease  Control  and 
Prevention  (CDC).  To  receive  a  special 
permit  to  import  cynomolgus,  African 
green  and/or  rhesus  monkeys,  a 
registered  importer  of  nonhiunan 
primates  must  submit  to  the  Director, 
CDC,  a  written  plan  which  specifies  the 
steps  that  will  be  taken  to  prevent 
exposure  of  persons  and  animals  during 
the  entire  importation  and  quarantine 
process  for  the  arriving  nonhiunan 
primates. 

Under  the  special  permit 
arrangement,  registered  importers  must 
submit  a  plan  to  CDC  for  the 
importation  and  quarantine  if  they  wish 
to  import  the  specific  monkeys  covered. 
The  plan  must  address  disease 
prevention  procedures  to  be  carried  out 
in  every  step  of  the  chain  of  custody  of 
such  monkeys,  from  embarkation  in  the 
country  of  origin  to  release  from 
quarantine.  Information  such  as  species, 
origin  and  intended  use  for  monkeys, 
transit  information,  isolation  and 
quarantine  procedures,  and  procediu«s 
for  testing  of  quarantined  animals  is 
necessary  for  CDC  to  make  public  health 
decisions.  This  information  enables 
CDC  to  evaluate  compliance  with  the 
standards  and  determine  whether  the 
measures  being  taken  to  prevent 
exposure  of  persons  and  animals  diuing 
importation  are  adequate.  Once  CDC  is 
assiued,  through  the  monitoring  of 
shipments  (normally  no  more  than  2), 
that  the  provisions  of  a  special  permit 
plan  are  being  followed  by  a  new  permit 
holder  and  that  the  use  of  adequate 
disease  control  practices  is  being 
demonstrated,  the  special  permit  is 
extended  to  cover  the  receipt  of 
additional  shipments  under  the  same 
plan  for  a  period  of  180  days,  and  may 
be  renewed  upon  request.  This 
eliminates  the  burden  on  importers  to 
repeatedly  report  identical  information, 
requiring  only  that  specific  shipment 
itineraries  and  information  on  changes 
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to  the  plan  which  require  approval  be 
submitted. 

Respondents  are  commercial  or  not- 
for-profit  importers  of  nonhuman 


primates.  The  burden  represents  fiill  respectively.  There  are  no  costs  to 

submission  of  information  and  respondents, 

itinerary /change  information 


Respondents 


Businesses  (limited  pennit) 

Businesses  (extended  pennit)  ... 
Organizations  (limited  permit)  .... 
Organizations  (extended  permit) 

Total  


Number  of 
respondents 


5 
1 
3 

12 


Number  of 
responses/re- 
spondents 


Average 

burden/ 

responses 

(in  tirs.) 


30/60 
10«0 
30/60 
10/60 


Total  burden 
(in  tirs.) 


3 

4 

12.5 


Dated:  December  27,  2001. 
Kathy  Cahill, 

Associate  Director  for  Policy,  Planning  and 
Evaluation,  Centers  for  Disease  Control  and 
Prevention. 
[FR  Doc.  02-196  Filed  1-3-02;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  forDlsease  Control  and 
Prevention 

[60Day-«2-21] 

Proposed  Data  Collections  Submitted 
for  Putilic  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  infonnation  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 


Comments  are  ihvited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  infonnation;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
for  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project 

Qualitative  Study' of  Young  Men's 
Perceptions  of  An  HIV  Prevention 
Intervention — ^New — 1 — National  Center 
for  HIV,  STD  and  TB  Prevention 
(NCHSTP),  Centers  for  Disease  Control 
and  Prevention  (CDC).  CDC  proposes  to 
conduct  a  formative  research  study  to 
examine  how  a  CDC-funded, 
commimity-level  HIV  intervention 
study  is  perceived  by,  and  has  affected 
the  lives  of,  the  target  population,  young 


Respondents 


men  ages  15-25.  The  goal  of  the  study 
is  to  gain  a  better  understanding  of  the 
relevance  of  an  HIV  prevention 
intervention  to  yoimg  men  in  three 
communities:  Milwaukee.  Wisconsin; 
Orange  Coimty,  California;  and  West 
Hollywood.  California. 

A  total  of  90  yoimg  men  will  be 
interviewed;  30  from  each  of  the  three 
communities.  Of  the  30  participants 
selected  for  the  study;  15  of  them  will 
have  participated  in  an  HIV  intervention 
activity  and  15  participants  will  not 
have  participated  in  activity.  CDC  plans 
to  recruit  a  total  of  50  participants  from 
local  venues  and  screened  them  to 
determine  eligibility  for  participation  in 
the  study.  The  objectives  of  the  study 
will  be  to  (1)  explore  how  yoimg  men 
who  have  participated  in  HIV 
intervention  activities  have 
incorporated  the  knowledge  and 
experience  gained  from  their 
participation  into  their  daily  lives  and 
(2)  identify  structiual  barriers  to  HIV 
prevention  intervention  activities.  All 
participants  will  be  interviewed  by  CDC 
staff.  Each  interview  is  estimated  to  take 
approximately  90  minutes  to  complete. 
In  addition,  screening  of  eligible 
participants  for  recruitment  in  the  study 
is  estimated  to  take  approximately  15 
minutes. 
There  are  no  costs  to  respondents. 


Eligibility  screening 
Target  population  . 

Total  


Number  of 
respondents 


150 
90 


Numt)er  of 

responses  per 

respondents 


Average 

response/ 

burden 

(in  hours) 


15/60 
90/60 


Total  txjrden 
(in  hours) 


38 

135 


173 
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Dated:  December  27.  2001. 
KatfayCahill, 

Associate  Director  for  Policy,  Planning  and 
Evaluation,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  02-197  Filed  1^3-02:  8:45  am) 
■UMQ  COOC  4163-1«-P 


DEPARTMENT  OF  HEALTH  AND. 
HUMAN  SERVICES 

Food  wid  Dnig  Administration . 

OpMhalmie  Dovtoos  Panel  of  ttw 
Medteal  DivIcm  Advioofy  ConMnltloo; 
nniicvoT  Mwnng 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Conunittee:  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommoidations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  January  17,  2002,  firom  9:30  a.m. 
to  5  p.m..  and  January  18,  2002,  from 
8:30  a.m.  to  3:30  p.m. 

Location:  Hilton  DC  North— 
Gaithersburg.  Salons  A.  B,  and  C,  620 
Peny  Pkwy.,  Gaithersbura,  MD. 

Contact  Person:  Sara  MTTliomton, 
Center  for  Devices  and  Radiological 
Health  (HFZ-460).  Food  and  Drug 
Administration,  9200  Corporate  Blvd., 
Rockville.  MD  20850,  301'-594-2053. 
SMT©CDRH.FDA.GOV,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12396. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  January  17,  2002,  the 
committee  will  discuss,  make 
recommendations,  and  vote  on  a 
premarket  approval  application  (PMA) 
on  an  endocapsular  tension  ring  for  the 
stabilization  of  the  lens  capsular  bag.  On 
January  18,  2002,  the  committee  will 
discuss,  make  recommendations,  and 
vote  on  a  PMA  on  an  orthokeratology 
contact  lens  for  corneal  refractive 
therapy  with  overnight  wear  for  the 
temporary  reduction  of  myopia. 
Background  information  for  each  day's 
topic,  inrhifiing  the  agenda  and 
questions  for  the  committee,  will  be 
available  to  the  public  one  business  day 
beiiaie  the  meeting,  on  the  Internet  at 
http://www.fda.gov/cdrh/ 


panelmtg.html.  Material  for  the  January 
17  session  will  be  posted  on  January  16, 
2002;  material  for  the  January  18  session 
will  be  posted  on  January  17,  2002. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  7,  2002.  On  January 
17,  2002,  formal  oral  presentations  from 
the  public  will  be  scheduled  between 
approximately  9:45  a.m.  and  10:15  a.m., 
and  on  January  18,  2002,  between 
approximately  8:45  and  9:15  a.m.  Near 
the  end  of  the  committee  deliberations 
on  each  PMA,  a  30-minute  open  public 
session  will  be  conducted  for  interested 
persons  to  address  issues  specific  to  the 
submission  before  the  committee.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  7,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
January  17  and  18,  2002,  Ophthalmic 
Devices  Panel  of  the  Medical  Devices 
Advisory  Committee  meeting.  Because 
the  agency  believes  there  is  some 
urgency  to  bring  these  issues  to  public 
discussion  and  qualified  membws  of  the 
Ophthalmic  Devices  Panel  of  the 
Medical  Devices  Advisory  Committee 
were  available  at  this  time,  the 
Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufiicient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  December  28,  2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  02-152  Filed  1-3-02;  8:45  am} 
BHJJNO  COOC  4160-01-3 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Fbod  and  Drug  Administration 
[Doeiwi  No.  OOD-1631] 

Intsmationai  Cooperation  on 
iiarmonisation  of  Tedinieai 
Requirements  for  Approval  of 
Veterinary  Medlcinai  Products  (VICH); 
Hnai  Guidance  fbr  industry  on 
"Studlec  to  Evaluate  the  Safety  of 
Residuee  of  Veterinary  Drugs  in 
Human  Fbod:  Genoloxieity  Testing" 
(VICH  GL23);  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMAltY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  final  guidance  for 
industry  (#116)  entiUed  "Studies  to 
Evaluate  the  Safety  of  Residues  of 
Veterinary  Drugs  in  Human  Food: 
Genotoxicity  Testing"  (VICH  GL23). 
This  final  guidance  has  been  adapted  for 
veterinary  use  by  the  International 
Cooperation  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Veterinary  Medicinal  Products 
(VICH)  from  a  guidance  regarding 
pharmaceuticals  for  human  use,  which 
was  adopted  by  the  International 
Confisrence  on  Harmonisation  of 
Technical  Requirements  for  Approval  of 
Pharmaceuticals  for  Hiunan  Use  (ICH). 
This  final  VICH  guidance  document 
reconmiends  a  basic  battery  of  tests  that 
can  be  used  to  evaluate  the  genotoxicity 
of  veterinary  drug  residues  in  human 
food  in  the  European  Union,  Japan,  and 
the  United  States. 

DATES:  Submit  written  or  electronic 
conoments  on  this  final  guidance  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  final  guidance  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine  (CVM),  Food 
and  Drug  Administration,  7500  Standish 
PI.,  Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  final 
guidance  to  the  E)ockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration.  5630  Fishers  Lane,  rm. 
1061,  Rockville.  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Comments  should  be  identified  with  the 
full  title  of  the  final  guidance  and  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  See  the 
SUPPLBMENTARY  MPORMATION  section  for 
electronic  access  to  the  final  guidance. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Louis  T.  Mulligan,  Center  for  Veterinary 
Medicine  (HFV-153).  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-627-6984.  e- 
mail:  lmulligaecvm.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

L  Background 

In  recent  years,  maiiy  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical      ' 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
coimtries. 

FDA  has  actively  participated  in  the 
ICH  for  several  years  to  develop 
harmonized  tedmical  requirements  for 
the  approval  of  human  pharmaceutical 
and  biological  products  among  the 
European  Union,  Japan,  and  the  United 
States.  The  VICH  is  a  parallel  initiative 
for'veterinary  medicinal  products.  The 
VICH  is  concerned  with  developing 
harmonized  technical  requirements  for 
the  approval  of  veterinary  medicinal 
products  in  the  European  Union,  Japan, 
and  the  United  States,  and  includes 
input  from  both  regulatory  and  industry 
representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the:  European  Commission; 
European  Medicines  Evaluation  Agency; 
European  Federation  of  Animal  Health; 
Committee  on  Veterinary  Medicinal 
Products;  U.S.  FDA;  U.S.  Department  of 
Agriculture;  Animal  Health  Institute; 
Japanese  Veterinary  Pharmaceutical 
Association;  Japanese  Association  of 
Veterinary  Biologies;  and  Japanese 
Ministry  of  Agriculture.  Forestry  and 
Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the" 
Government  of  Australia/New  Zealand 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  dociunentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participate?  in  the 
VICH  Steering  Committee  meetings. 


n.  Final  Guidance  on  Genotoxicity 
Studies 


In  the  Federal  Register  of  December 
18,  2000  (65  FR  79106),  FDA  published 
the  notice  of  availability  of  the  VICH 
draft  guidance,  giving  interested  persons 
until  January  17,  2001,  to  submit 
comments.  After  consideration  of 
comments  received,  the  final  draft 
guidance  was  changed  in  response  to 
the  comments  and  submitted  to  the 
VICH  Steering  Committee.  At  a  meeting 
held  on  June  28,  2001,  the  VICH 
Steering  Committee  endorsed  the  final 
guidance  for  industry,  VICH  GL23. 
Following  the  endorsement  of  the  final 
guidance  document  by  the  VICH 
Steering  Committee,  a  change  was  made 
to  the  document  in  which  the  reference 
for  each  genotoxicity  test  in  the  basic 
battery  of  tests  was  moved  and  used  as 
the  heading  for  the  paragraph  describing 
that  test.  The  change  was  of  an  editorial 
natiire  and  did  not  change  the  scientific 
content  or  intent  of  the  guidance 
document. 

This  guidance  is  one  of  a  series  of 
VICH  guidances  developed  to  facilitate 
the  mutual  acceptance  of  safety  data 
necessary  for  the  establishment  of 
acceptable  daily  intakes  for  veterinary 
drug  residues  in  human  food  by  the 
relevant  regulatory  authorities.  The 
gviidance  on  the  overall  strategy  for  the 
evaluation  of  veterinary  drug  residues  in 
human  food  (VICH  Guidance  on  General 
Testing  Approach)  will  be  made 
available  at  a  later  time.  This  guidance 
was  developed  after  consideration  of  the 
existing  ICH  guidances  for 
pharmaceuticals  for  human  use  entitled 
"Genotoxicity:  A  Standard  Battery  of 
Genotoxicity  Testing  of 
Pharmaceuticals"  and  "Guidance  on 
Specific  Aspects  of  Regulatory 
Genotoxicity  Tests  for 
Pharmaceuticals."  Account  was  also 
taken  of  the  Organization  for  Economic 
Cooperation  and  Development 
methodological  guidances  and  of  the 
current  practices  for  evaluating  the 
safety  of  veterinary  drug  residues  in 
human  food  in  the  European  Union, 
Japan,  the  U.S. A.,  Australia,  and  New 
Zealand. 

This  level  1  final  guidance  doounent 
is  developed  under  the  VICH  process 
and  is  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  This  document  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  will  not  operate  to  bind  FDA  or  the 
public.  An  alternate  method  may  be 
used  as  long  as  it  satisfies  the 
requirements  of  applicable  statutes  and 
regulations. 

(Information  collection  is  covered 
tmder  OMB  control  number  0910-0117.) 


m.  Comments 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
or  electronic  comments  pertinent  to  this 
guidance.  FDA  will  periodically  review 
the  comments  in  the  docket  and,  where 
appropriate,  will  amend  the  guidance. 
The  agency  will  notify  the  public  of  any 
such  amendments  through  a  notice  in 
the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  guidance  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  document  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 


IV.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/cvnt. 

Dated:  December  28,  2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 
[FR  Doc.  02-193  Filed  1-3-02:  8i45  am) 

BILUNO  COOE  4160-OS-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminletration 
[Doclwt  No.  000-1630] 

Intematlonal  Cooperation  on 
Harmonisation  of  Tachnlcal 
Raquirements  for  Approval  of 
Vatartnary  Medicinal  Products  (VICH); 
Rnal  Guidanca  on  "Safety  Studies  for 
Veterinary  Drug  Residuee  in  Human 
Food:  Reproduction  Toxicity  Teeting" 
(VICH  GL22);  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  final  guidance  for 
industry  (#115)  entitled  "Safety  Studies 
for  Veterinary  Drug  Residues  in  Hiunan 
Food:  Reproduction  Toxicity  Testing" 
(VICH  GL22).  This  final  guidance  has 
been  adapted  for  veterinary  use  by  the 
International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH) 
from  a  guidance  regarding 
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phannaceuticals  for  human  use,  which 
was  adopted  by  the  International 
Conference  on  Harmonisation  of 
Technical  Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  (ICH). 
This  final  VICH  guidance  document 
recommends  a  basic  battery  of  tests  that 
can  be  used  to  evaluate  the  reproduction 
safety  of  veterinary  drug  residues  in 
human  food.  j 

DATES:  Submit  written  or  Electronic 
comments  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  final  guidance  to  the 
Communications  Staff  (HFV-12),  Center 
for  Veterinary  Medicine  (CVM),  Food 
and  Drug  Administration,  7519  Standish 
PL,  Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  yoxa  requests.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  final 
guidance  document. 

Submit  written  comments  on  the  final 
guidance  to  the  Dockets  Management 
Branch  {HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Comments  should  be  identified  with  the 
full  title  of  the  final  guidance  and  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  T.  Mulligan,  Center  for  Veterinary 
Medicine  (HFV-153),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301--827-^984.  e- 
mail:  lmnlligaQcvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 


ape 


In  recent  years,  many  important 
initiatives  have  been  imdertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  the  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
ICH  for  several  years  to  develop 
harmonized  technical  requirements  for 
the  approval  of  human  pharmaceutical 
and  biological  products  among  the 
European  Union,  Japan,  and  the  United 
States.  The  VICH  is  a  parallel  initiative 
for  veterinary  medicinal  products.  The 


VICH  is  concerned  with  developing 
harmonized  technical  requirements  for 
the  approval  of  veterinary  medicinal 
products  in  the  European  Union,  Japan, 
and  the  United  States,  and  includes 
input  from  both  regulatory  and  industry 
representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
itom  the:  European  Commission; 
European  Medicines  Evaluation  Agency; 
European  Federation  of  Animal  Health; 
Committee  on  Veterinary  Medicinal 
Products;  U.S.  FDA;  U.S.  Department  of 
Agricidture;  Animal  Health  Institute; 
Japanese  Veterinary  Pharmaceutical 
Association;  Japanese  Association  of 
Veterinary  Biologies;  and  Japanese 
Ministry  of  Agricidture,  Forestry  and 
Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  fitim  the 
Government  of  Australia/New  Zealand, 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 

n.  Guidance  on  Reproduction  Studies 

In  the  Federal  Register  of  December 
19,  2000  (65  FR  79373),  FDA  published 
the  notice  of  availability  of  VICH  draft 
guidance  entitled  "Safety  Studies  for 
Veterinary  Drug  Residues  in  Hiunan 
Food:  Reproduction  Studies"  giving 
interested  persons  until  February  20, 
2001,  to  submit  comments.  FDA 
received  no  comments.  The  final 
guidance  was  submitted  to  the  VICH 
Steering  Committee.  At  a  meeting  held 
on  June  28,  2001,  the  VICH  Steering 
Committee  endorsed  the  final  guidance 
for  industry  entitled  "Studies  to 
Evaluate  the  Safety  of  Residues  of 
Veterinary  Drugs  in  Hiunan  Food: 
Reproductive  Toxicity  Testing"  (VICH 
GL22).  '        ■ 

In  order  to  establish  the  safety  of 
veterinary  drug  residues  in  human  food, 
a  number  of  toxicological  evaluations 
are  recommended,  including  the 
assessment  of  any  risks  to  reproduction. 
The  objective  of  this  guidance  is  to 
ensure  international  harmonization  of 
reproduction  toxicity  testing,  which  is 
appropriate  for  the  evaluation  of  risks  to 
reproduction  from  long-term,  low-dose 
exposures,  such  as  may  be  encountered 
from  the  presence  of  veterinary  drug 
residues  in  food. 

The  current  final  guidance  is  one  of 
a  series  of  guidances  developed  to 
facilitate  the  mutual  acceptance  of 


safety  data  necessary  for  the 
determination  of  acceptable  daily 
intakes  for  veterinary  drug  residues  in 
human  food  by  the  relevant  regulatory 
authorities.  The  guidance  on  the  overall 
strategy  for  the  safety  evaluation  of 
veterinary  residues  in  human  food 
(VICH  Guidance  on  General  Testing 
Approach)  will  be  made  available  at  a 
later  time.  VICH  GL22  was  developed 
after  consideration  of  the  existing  ICH 
guidance  for  pharmaceuticals  for  human 
use  on  "Detection  of  Toxicity  to 
Reproduction  for  Medicinal  Products" 
and  its  addendum,  "Toxicity  to  Male 
Fertility,"  in  conjunction  with  the 
current  practices  for  evaluating 
veterinary  drug  residues  in  human  food 
in  the  European  Union,  Japan,  the 
United  States,  Australia,  and  New 
Zealand. 

This  final  level  1  guidance  docimient 
was  developed  under  the  VICH  process 
and  is  consistent  with  FDA's  good    ' 
guidance  practices  regulation  (21  CFR 
10.115).  This  guidance  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  will  not  operate  to  bind  FDA  or  the 
public.  An  alternate  method  may  be 
used  as  long  as  it  satisfies  the 
requirements  of  applicable  statutes  and 
regulations.  (Information  collection  is 
covered  under  OMB  Control  Nos.  0910- 
0117  and  0910-0032.) 

m.  Comments 

As  with  all  of  FDA's  guidances,  the 
public  is  encouraged  to  submit  written 
or  electronic  comments  with  new  data 
or  other  new  information  pertinent  to 
this  guidance.  FDA  will  periodically 
review  the  comments  in  the  docket  and, 
where  appropriate,  will  amend  the 
guidance.  The  agency  will  notify  the 
public  of  any  such  amendments  through 
a  notice  in  the  Federal  Register. 

Interested  persons  may,  at  any  time, 
submit  written  comments  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  guidance  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  document  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

IV.  Electronic  Access 

Comments  may  also  be  submitted 
electronically  on  the  Internet  site  at 
http://www.fda.gov/dockets/ 
ecomments.  Once  on  this  Internet  site, 
select  OOD-1630  "Safety  Studies  for 
Veterinary  Drug  Residues  in  Human 
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Food:  Reproduction  Toxicity  Testing" 
(VICH  GL22)  and  follow  the  directions. 

Copies  of  the  final  guidance 
document  entitled  "Safety  Studies  for 
Veterinary  Drug  Residues  in  Human 
Food:  Reproduction  Toxicity  Testing" 
(VICH  GL22)  may  be  obtained  on  the 
Internet  fixim  the  CVM  home  page  at 
http://www.fda.gov/cvm. 

Dated:  December  28,  2001. 
Mai'garat  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-194  Filed  1-3-02;  8:45  ami 
nUJNG  CODE  4180-Oa-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Doclwt  No.  FR-4730-N-011 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
action:  Notice. 


call  the  toll-fi«e  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Vetemns  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  December  28,  2001. 
John  D.  Gairity, 

Director.  Office  of  Special  Needs  Assistai(ce 
Programs. 

(FR  Doc.  02-81  Filed  1-3-02;  8:45  am] 
BIUJNG  CODE  421fr-2>-M 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  January  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WUdHfe  Service 

Notice  of  Issuance  of  Permits  for 
incidental  Take 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  issuance  of  11 1 

permits  for  incidental  take  of  threatened 

and  endangered  species:  Annual  report. 

summary:  Between  October  1,  2000  and 
September  30,  2001,  Region  2  of  the 
Fish  and  Wildlife  Service  issued  111 
permits  for  the  incidental  take  of 
threatened  and  endangered  species. 


pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended.  Of  the  111  permits  issued 
in  the  greater  Austin,  Texas  area;  one  is 
for  the  golden-cheeked  warbler  (GCW) 
related  to  the  Balcones  Canyonlands 
Preserve,  one  is  for  karst  invertebrates, 
and  109  are  for  the  Houston  toad  (HT). 
In  addition,  between  October  1,  2000 
and  September  30,  2001,  2  permits  had 
amendments. 

ADDRESSES:  If  you  would  like  copies  of 
any  of  the  above  documents,  please 
contact  the  U.S.  Fish  and  Wildlife 
Service,  Ecological  Services,  P.O.  Box 
1306,  Albuquerque,  New  Mexico. 
FOR  FURTHER  MPORMATION  contact: 
Leslie  Dierauf,  Regional  Habitat 
Conservation  Plan  Coordinator,  at  the 
above  address,  505-248-6651.  Further 
details  of  these  permits  may  also  be 
viewed  on  the  Internet  at  http:// 
ecos.fws.gov. 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Act  and  Federal  Regulation 
prohibit  the  "take"  of  wildlife  species 
listed  as  threatened  or  endangered 
species.  Under  the  Act,  the  term  "take" 
means  to  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect  listed  wildlife,  or  to  attempt  to 
engage  in  any  such  conduct.  The 
Service  may,  under  limited 
circumstances,  issue  permits  to 
authorize  incidental  take,  i.e.  that  is 
incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity.  Regulations  governing  permits 
for  endangered  species  are  at  50  CFR 
17.22. 
Ill  Incidental  Take  Permits  Issued 


Permittee 


Siefert    

Bastrop  sieverith  Day  Adventist  Ctiurch 

Becerra 

Kummemiehr 

Jarrels  

Circle  B  Homes 

McClure ; ~ 

McClure • ••■• 

•  Schen^ 

MacQueen 

Ligon  • 

Smith I 

Lindenau 

Pierson ;,..... "• 

Kelley  • -• 

Groves  ••• 

Johnson  - 

Niehus 

Walraven 

GilfiHan  

Hotter  r 

Gillespie 

Vavrioek  '. 

Steins 

Stobaugh 


(State)  species 


(TX)HT 

(TX)HT  

(TX)HT  

(TX)HT  

(TX)HT 

(TX)HT  

(TX)HT  

(TX)HT  

(TX)HT  

(TX)HT  

(TX)HT  

(TX)HT  

(TX)HT  

(TX)HT  

(TX)HT  

(TX)HT  

(TX)HT 

(TX)HT  

(TX)HT  : 

(TX)HT  

(TX)HT 

(TX)HT  

(TX)HT  

(TX)HT  ^ 

(TX)HT  


Pennit  No. 


Date  of 
Issuance 


TE-025997-(M)05  

10/2«)0 

TE-025997-0-003  

10/2AM 

TE-025997-O-004  

^0f2JO0 

TE-025997-0-010  

10/2/00 

TE-025997-O-006  

10/13/00 

TE-025997-0-011   

10/1 3AX) 

TE-025997-0-014  

10/1  SAW 

TE-025997-0-015  

1W13AX) 

TE-029608-0  

10/27/00 

TE-025997-0-021   

10/31/00 

TE-025997-0-012  

11/21/00 

TE-025997-0-024  

11/21/00 

TE-025997-0-023  

11/21/00 

TE-025997-0-025  

11/21/00 

TE-025997-a-008  

12/1/00 

TE-025997-0-026  

12/21/00 

TE-025997-0-027    

12«1/00 

TE-025997-0-029  

12/21/00 

TE-033ia5-0      

1/iaA)1 

TE-033887-0  

1/23/01 

TE-025997-0-030  

1/2»01 

TE-025997-0-032  

1/29/01 

TE-025997-0-028  

1/29/01 

TE-025965-0-003  

2/20/01 

TE-025965-0-002  

2/20A)1 
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Nira  

Ganlner 

Walters 

Parker  

Sindair 

Live  Oak  Homes  .... 

Cornerstone  

McChiie 

Havens 

Macafee 

Sultan  &  K^m 

Roush 

Young  

Advantage  Buikters 
Advantage  BuiMafs 

Bishop 

McCJure  .„ 


Permittee 


CJoller 

Mendoza  

Casey  

SiiiiUi 

Slater 

Mosley 

Hansen  

CT-620  

Skye/Eckhart 

Beeman 

Stobaugh 

Goode  

Phillips „..., 

Shigo 

Haeffner/Rostetler ...., 

Juarez  

Philips 

Phillips 

DuCharme 

PtiHips » 

West „.„ 

PhJMps 

Shen 

Phillips 

Hinkston 

Gleem  

Brigham 

Conrad  

Martinez 

Brady 

Ingram 

Atoy 

Cornerstone  

Vasquez  

Bel 

Gray  Mountain  ._ 

Harding  

Wmies 

JRS  Buiklers 

Kalng  

EKnglon 

Wright 

JRS  BuiMers 

City  of  Bastnsp 

Greemvood  

Howard 

McChjre 

MCCJUTB  

Baslfop  Co  WCID  #2 
MatI 


Capstone 
Capstone 
Sleiwig  ... 


(State)  species 


(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)Karst 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  .. 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  .., 
(TX)HT  .. 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  . . 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
rrx)HT  ... 

(TX)GCW 
{TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  ... 
(TX)HT  .... 
(TX)HT  .... 
(TX)HT  .... 
rTX)HT  ... 
(TX)HT  .... 
(TX)HT  .... 
(TX)HT  .... 
(TX)HT  .... 


Permit  No. 


TE-025997-0-033 
TE-025997-0-034 
TE-025997-0-035 
TE-025997-0-036 
TE-025997-0-037 
TE-0e5997-0-031 
TE-025997-0-016 
TE-025997-0-042 
TE-025997-0-040 
TE-025997-0-038 
TE-025997-0-039 

TE-035525-0  

TE-025997-0-041 
TE-025965-0-004 
TE-025997-0-045 
TE-025997-0-046 
TE-025997-0-049 
TE-025997-0-048 
TE-025997-0-047 
TE-025997-0-044 
TE-025965-O-009 
TE-025997-0-050 
TE-025965-0-008 
TE-025965-0-007 
TE-025965-0-006 
TE-025965-0-010 

TE-036095-0  

TE-035908-0  

TE-035919-0  

TE-025965-0-011 
TE-025997-0-062 
TE-025997-0-064 
TE-025997-0-071 
TE-025997-0-063 
TE-025965-0-016 
TE-025965-0-014  . 
TE-025965-0-015 
TE-025997-0-053  . 
TE-025997-O-059  , 
TE-025997-0-056  . 
TE-025997-0-060  . 
TE-025997-(M)54  . 
TE-025997-0-061   . 
TE-025997-0-057  . 
TE-025997-0-055  . 
TE-025997-0-075  . 
TE-0259g7-0-073  . 
TE-025997-0-080  . 
TE-02S997-0-079  . 
TE-C25965-0-018  . 
TE-025965-0-017  . 
TE-025997-O-076  . 

TE-037190-0  

TE-039440-0  

TE-037888-0  

TE-036096-0  

TE-037191-0  

TE-025997-0-094  . 
TE-025997-0-090  . 
TE-025965-0-020  . 
TE-025965-0-019  . 
TE-025997-0-093  . 
TE-025965-0-013  . 
TE-025997-0-096  . 
TE-025997-(W)58  . 
TE-025997-0-098  . 
TE-025997-0-097  . 
TE-025965-1-023  . 
TE-<J25997-1-101  . 
TE-O25997-1-100  . 
TE-025965-1-021  . 
TE-025965-1-022  . 
TE-025997-1-099  . 


Date  of 
Issuance 


2/20/01 
2/20/01 
2/20/01 
2/20/01 
2/20/01 
2/20/01 
2/26/01 
2/26/01 
2/26/01 
3/1/01 
3/9/01 
3/9/01 
3/9/01 
3/9/01 
3/23/01 
3/23/01 
3/23/01 
3/23/01 
3/23«)1 
3/23/01 
4/6/01 
4/6/01 
4/6/01 
4/6/01 
4/6/01 
4/6«)1 
4/30/01 
4/30/01 
4/30/01 
5/10/01 
5/10/01 
5/10/01 
5/10/01 
5/10/01 
5/10/01 
5/10/01 
5/10/01 
5/10/01 
5/10/01 
5/10/01 
5/10/01 
5/10/01 
5/10/01 
5/10/01 
5/10/01 
6/15/01 
6/15/01 
6/15/01 
6/15/01 
6/15/01 
6/15/01 
6/15/01 
6/26/01 
6/28/01 
6/28/01 
6/28/01 
7/1/01 
7/5/01 
7/5/01 
7/5/01 
7/5/01 
7/5/01 
7/5/01 
7/27/01 
7/27/01 
7/27/01 
7/27/01 
8/1/01 
8/1/01 
a/1A)1 
8/3/01 
8/3/01 
8/3/01 


Permittee 


Cornerstone 

Fuller 

Whited 

Samaro  

Myers  

Bowman  

Bowman  

Tyre 

Garcia  

Bumham  .... 
Fernandez  .. 

Sema  

Taylor 


(State)  species 


(TX)HT  . 

(TX)HT 

(TX)HT 

(TX)HT 

(TX)HT 

(TX)HT 

(TX)HT 

(TX)HT 

(TX)HT 

(TX)HT 

(TX)HT 

(TX)HT 

(TX)HT 


2  Ameitdments  Issued 


Bastrop  County  4  Low  Quality  Habitat 

Bastrop  County  42  Medium  Quality  Hat)itat 


Geoffirey  L.  Haskett, 

Regional  Director,  Region  2. 

[FR  Doc.  02-198  Filed  1-3-02;  8:45  am] 

BIUJNG  CODE  4510-S5-r 


(TX)HT 
(TX)HT 


DEPARTMENT  OF  THE  INTERIOR 

BurMU  of  Indian  Affairs 

Reconsidered  Final  Determination  for 
Federal  Acknowledgment  of  the 
Cowlitz  Indian  Tribe 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice. 


summary:  Pursuant  to  25  CFR 
83.11(h)(3),  notice  is  hereby  given  that 
on  December  31,  2001,  the  Assistant 
Secretary— Indian  Affairs  (AS-IA)  Neal 
A.  McC^eb  signed  a  reconsidered  final 
determination  which  affirms  the 
decision  of  February  18,  2000,  to 
acknowledge  that  the  Ckjwlitz  Indian 
Tribe  (CIT),  c/o  Mr.  John  Bamett,  1417 
15th  Avenue  #5.  P.O.  Box  2547, 
Longview,  Washington  98632-8594, 
exists  as  an  Indian  tribe  within  the 
meaning  of  Federal  law.  The 
reconsidered  final  determination  was 
issued  following  full  consideration  of 
those  issues  which  the  Secretary  of  the 
Interior  (Secretary)  requested  that  the 
AS-IA  address,  which  had  been  referred 
previously  to  the  Secretary  by  the 
Interior  Board  of  Indian  Appeals  (IBLA). 
The  err  satisfies  the  seven  criteria  set 
forth  in  25  CFR  part  83  for  Federal 
acknowledgment  of  Indian  tribes,  and 
therefore  meets  the  requirements  for  a 
govemment-to-govemment  relationship 
with  the  United  States. 
DATES:  As  provided  by  25  CFR 
83.11(h)(3),  this  reconsidered  final 
determination  is  effective  on  January  4, 
2002. 
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ADDRESSES:  Requests  for  a  copy  of  the 
reconsidered  final  determination  should 
be  addressed  to  the  Office  of  the 
Assistant  Secretary,  Bureau  of  Indian 
Affairs,  1849  C  Street,  NfW,  Washington, 
DC  20240,  Attention:  Branch  of 
Acknowledgment  and  Research,  MS 
4660-MIB. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Lee  Fleming,  Chief,  Branch  of 
Acknowledgment  and  Research,  (202) 
208-3592. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  to 
the  AS-IA  by  209  DM  8.  A  notice 
proposing  to  acknowledge  the  CIT  was 
published  in  the  Federal  Register  on 
February  27, 1997.  This  Proposed 
Finding  (PF)  was  issued  imder  the  25 
C]FR  part  83  regulations.  The  PF  found 
that  the  CIT  satisfied  all  of  the 
mandatory  criteria  set  forth  in  25  CFR 
83.7  as  modified  by  25  CFR  83.8.  The 
PF  found  that  substantial  evidence 
demonstrated  that  the  Federal 
(iovemment  recognized  the  Lower 
Cowlitz  Tribe  during  1855  treaty 
negotiations.  The  PF  also  found  that  a 
reasonable  likelihood  existed  that  the 
current  petitioner  evolved  from  an 
amalgamation  of  the  Lower  Cowlitz 
tribe  and  the  Upper  Cowlitz  tribe.  The 
Upper  Cowlitz  tribe  had  not 
participated  in  treaty  negotiations.  The 
PF  made  no  finding  as  to  whether  the 
Lower  Cowlitz  tribe  was  recognized  at 
any  point  after  1855  or  whether  the 
Upper  Cowlitz  tribe  was  ever 
recognized. 

The  Final  Determination  (FD) 
concluded  that  the  CIT  met  the 
mandatory  criteria  in  83.7,  as  modified 
by  83.8,  based  on  a  finding  that  the 
Upper  and  Lower  Cowlitz  band(s),  from 
which  the  petitioner  evolved,  were 
acknowledged  in  1878  and  1880,  and 


that  these  bands  amalgamated  during 
the  second  half  of  the  19th  century.  A 
notice  of  the  decision  to  acknowledge 
the  CIT  was  published  in  the  Federal 
Register,  on  February  18,  2000.  (Vol.  65 
at  8436).  The  Quinault  Indian  Nation 
filed  a  request  for  reconsideration  with 
the  IBIA,  and  in  an  opinion  issued  May 
29,  2001 ,  the  IBIA  affirmed  the  Final 
Determination.  Under  provisions  at 
83.11(f)(2),  the  IBIA  at  the  same  time 
referred  three  issues  to  the  Secretary  as 
outside  of  its  jurisdiction.  After 
receiving  comments  from  the  Bureau  of 
hidian  Affairs's  (BIA)  Branch  of 
Acknowledgment  and  Research  (BAR), 
the  Quinault  Indian  Nation,  and  the 
CIT,  the  Secretary  on  September  4, 
2001,  referred  one  issue  and  part  of  a 
second  issue  to  the  AS-IA  as  grounds 
for  reconsideration  of  the  FD.  Under 
83.11(g)(1),  the  AS-IA  was  to  issue  a 
reconsidered  determination  within  120 
days  of  the  Secretary's  referral. 

The  AS-IA  signed  on  December  31, 
2001,  a  reconsidered  final 
determination,  which  affirms  and 
supplements  the  final  determination 
and  supersedes  specific  points  in  the 
final  determination.  A  brief  discussion 
of  the  issues  addressed  in  the 
reconsidered  final  determination 
follows. 

The  first  issue  considered  by  the  AS- 
IA concerned  two  misstatements  in  the 
FD  Technical  Report.  The  misstatements 
were  that  Cowlitz  "metis."  or  "mixed- 
bloods"  with  French  Canadian  heritage, 
appeared  on  the  1878  and  1880  Indian 
censuses,  when  in  fact  it  was  not 
possible  to  determine  whether  any  metis 
were  included.  The  question  was 
whether  these  two  misstatements  had  an 
effect  on  BIA's  analysis  and  uUimately 
on  the  AS-IA's  decision.  Because  the 
mistakes  were  not  oO  the  draft  technical 
report  reviewed  by  the  decision-maker. 
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but  were  introduced  late  in  the 
sumaming  process,  the  mistake  did  not 
aifect  the  BIA  analysis  and  probably  did 
not  influence  decision-makers,  who  saw 
an  earlier  draft.  Nevertheless,  the  signed 
FD  did  have  the  mistakes  in  it,  and  a 
reevaluation  of  the  evidence  with  a 
correct  understanding  of  the  1878  and 
1880  censuses  was  made  during  this 
reconsideration. 

The  PF  found  that  the  Cowlitz  metis 
wer6  part  of  the  Lower  Cowlitz  which 
was  recognized  in  1855  during  treaty 
negotiations.  The  FD  fotmd  also  that  in 
1878  and  1880,  the  Office  of  Indian 
ABaits  recognized  both  the  Lower  and 
Upper  Cowlitz,  originally  separate 
bands  which  amalgamated  during  the 
second  half  of  the  19th  century.  The 
Lower  Cowlitz  census  of  1878  listed  66 
individuals,  but  it  only  named  heads  of 
households,  none  of  whom  had  "metis" 
names.  This  census  did  not  name 
"wives,"  "children,"  and  "relatives  in 
families,"  and  thus,  it  is  impossible  to 
determine  if  metis  "mixed-bloods"  were 
among  those  listed  as  unnamed  Lower 
Cowlitz.  No  names  at  all  are  available 
for  the  1880  enumeration. 

The  PF,  the  transcripts  of  a  technical 
assistance  meeting  held  on-the-record  as 
provided  by  the  regulations  at 
83.10(j)(2).  and  the  contextual 
discussion  concerning  the  relationship 
between  the  metis  mixed-bloods  and  the 
other  Cowlitz  in  the  FD,  show  that  the 
Cowlitz  metis  were  associated  with  the 
Cowlitz  tribe  through  kinship,  marriage, 
and  association.  Other  evidence  showed 
that  the  cultural  distinctiveness  of  the 
metis  was  just  beginning  to  emerge  by 
the  1870's.  Even  if  the  OIA  in  the  later 
1800's  did  not  specifically  designate  the 
metis  as  part  of  the  tribe,  the  metis 
nonetheless  interacted  as  part  of  the 
tribe  at  that  time  and  in  the  following 
decades. 

The  evidence  available  does  not 
define  the  full  composition  of  the  Lower 
and  Upper  Cowlitz  bands  as  recognized 
by  the  Government  in  1880.  Further, 
how  the  Cowlitz  defined  their  tribal 
meqibers  and  how  the  government 
defined  them  may  have  differed.  Under 
the  regulations,  the  totality  of  the 
evidence  is  sufficient  to  establish  by  a 
reasonable  likelihood  that  the  Cowlitz 
metis  were  part  of  the  Lower  Cowlitz  at 
its  point  of  last  unambiguous 
recognition.  The  misstatements 
concerning  the  1878  and  1880  censuses 
do  not  impact  the  result  of  the  FD. 

The  second  issue  considered  by  the 
AS-IA  concerned  whether  the  BIA 
misapplied  the  burden  of  proof  under 
25  CFR  8^.6(d).  The  Secretary,  however, 
limited  her  referral  of  this  issue  to  "the 
portion  that  pertains  to  the  application 
of  the  burden  of  proof  in  the  context  of 


unambiguous  previous  federal 
recognition."  The  Quinault  Indian 
Nation  submitted  comments  positing 
that  the  CowUtz  metis  "half-bloods" 
were  not  part  of  the  1855  Lower  Cowlitz 
tribe  nor  the  1878  and  1880  Lo.wer 
Cowlitz  band,  and  therefore  the  CTT 
could  not  show  by  a  reasonable 
likelihood  that  its  members  descended 
fixim  the  previously  acknowledged  tribe. 
The  AS-IA  determined  that  the  CIT 
demonstrated  by  substantial  evidence 
that  the  Lower  Cowlitz  tribe  was 
recognized  in  1855, 1878  and  1880,  and 
that  the  Upper  Cowlitz  tribe  was 
recognized  in  1878  and  1880.  The* AS- 
IA determined  also  that  there  is  a 
reasonable  likelihood  that  the  Cowlitz 
metis  were  part  of  the  previously 
recognized  tribe  in  1855,  as  well  as  of 
the  Lower  Cowlitz  previously 
recognized  in  1878  and  1880.  The 
Upper  Cowlitz  and  Lower  Cowlitz 
having  amalgamated  during  the  second 
half  of  the  19th  century,  the  AS-IA 
determined  that  there  is  a  reasonable 
likelihood  that  the  ciurent  petitioner 
has  evolved  from  the  previously 
acknowledged  tribes. 

Even  if  the  metis  were  not  part  of  the 
Lower  Cowlitz  recognized  in  1878  and 
1880,  the  analysis  under  the  criteria 
could  fall  back  on  the  earlier  1855  date 
of  previous  acknowledgment  for  the 
Lower  Cowlitz,  while  maintaining  the 
later  date  for  the  Upper  Cowlitz.  The  PF 
already  demonstrated  that  the  Lower 
Cowlitz  tribe  was  federally  recognized 
in  1855  when  they  participated  in  treaty 
negotiations  and  diat  the  metis  were 
members  of  that  entity.  The  petitioner 
has  established  that  it  descends  irom  the 
previously  recognized  tribe  in  1855. 
The  FD  demonstrated  substantial 
evidence,  including  the  "Milroy" 
censuses,  that  in  1878  and  1880,  the 
Upper  Cowlitz  and  Lower  Cowlitz  were 
federally  acknowledged  as  an  Indian 
tribe.  The  FD  found  by  a  reasonable 
likelihood  that  the  petitioner  descends 
from  these  entities  recognized  in  1855, 
1878  and  1880  and  amalgamated 
through  actions  of  the  oD^  in  the  last 
decades  of  the  1800's.  The  reconsidered 
FD  affirms  that  analysis  with  the 
knowledge  that  the  metis  were  not 
specffically  named  on  the  1878  censuses 
and  presumably  were  not  named  in  the 
1880  OIA  censuses. 

The  reconsidered  final  determination 
supplements  the  original  final 
determination  and  supersedes  it  to  the 
extent  the  original  is  inconsistent  with 
the  reconsidered  final  determination.  In 
conjimction  with  the  original  final 
determination,  the  reconsidered  final 
determination  is  an  amended  final 
determination  for  the  CIT  petitioner  and 
effective  upon  publication  of  the  notice 


of  this  reconsidered  determination  in 
the  Federal  Register. 

Dated:  December  31,  2001. 
Neal  A.  McCaleb, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  02-299  Filed  1-2-02;  2:14  pm] 
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DEPARTIMENT  OF  JUSTICE 

Office  of  Violence  Against  Women 
Office;  Agency  Infonnation  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  of  information  collection 
under  review;  New  collection.  Data 
Collection  from  Grantees  from  the 
Grants  to  Reduce  Violent  Crimes 
Against  Women  on  Campus  Program. 

The  Departiaent  of  Justice,  Office  of 
Justice  Programs,  Violence  Against 
Women  Office,  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  emergency  review 
procedures  of  the  Paperwork  Reduction 
Act  of  1995.  OMB  approval  has  been 
requested  by  January  4,  2002.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  eiffected  agencies.  If  granted, 
the  emergency  approval  is  only  valid  for 
180  days.  Comments  should  be  directed 
to  OMB,  Office  of  Information 
Regulation  Affairs,  (202)  395-7860. 
Department  of  Justice  Desk  Officer, 
Washington,  DC  20530. 

During  the  first  60  days  of  this  same 
review  period,  a  regular  review  of  this 
information  collection  is  also  being 
undertaken.  All  comments  and 
suggestions,  or  questions  regarding 
additional  information,  to  include 
obtaining  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions,  should  be  directed  to 
Cathy  Poston,  Attorney/ Advisor, 
Violence  Against  Women  Office,  Office 
of  Justice  Programs,  810  7th  Street,  NW., 
Washington,  DC  20531,  or  facsimile  at 
(202)  305-2589. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  die  proposed 
collection  of  information.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed    . 
coUection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
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proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  Of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  Infonnation  CoUection: 
New  collection. 

(2)  Titie  of  the  Fotm/CoUection:  Data 
Collection  from  Grantees  from  the 
Grants  to  Reduce  Violent  Crimes 
Against  Women  on  Campus  Program. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the  . 
Department  sponsoring  the  collection: 
None.  Violence  Against  Women  Office. 
Office  of  Justice  Programs.  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  as  or 
required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Institutions  of  Higher 
Education.  Other:  None. 

The  Grants  to  Reduce  Violent  Crimes 
Against  Women  on  Campus  Program 
was  authorized  through  Section  826  of 
the  Higher  Education  Amendments  of 
1998  to  make  funds  available  to 
institutions  of  higher  education  to 
combat  domestic  violence,  dating 
violence,  sexual  assault  and  stalking 
crimes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  The  time  burden  of  the 
45  respondents  to  complete  the  data 
collection  form  is  60  minutes  per 
application. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  annual  hour  burden 
to  complete  the  data  collection  forms  is 
45  annual  burden  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy, 
Clearance  Office.  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff.  Justice 
Management  Division,  Suite  1600.  601D 
Street.  NW..  Washington,  DC  20530. 

Dated:  December  18,  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 
IFR  Doc.  02-159  Filed  1-3-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

action:  Notice  of  Information  Collection 
Under  Review;  Employment 
Authorization  Document. 

The  Department  of  Justice. 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  (ICR)  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  bom  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  March  5,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biu'den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  coUection  techniques  or 
other  forms  of  infonnation  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currentiy  approved 
information  collection. 

(2)  Titie  of  the  Form/Collection: 
Employment  Authorization  Document. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-765.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  Individuals  or 
households.  The  infonnation  collection 
on  this  form  is  used  by  the  INS  to 


determine  eligibility  for  the  issuance  of 
the  employment  document. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1,873,296  responses  at  3.42 
hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  6.406,672  aimual  burden 

hours. 

ff  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034.  425  1  Street,  NW.. 
Washii^on.  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW..  Patrick 
Henry  Building.  Suite  1600. 
Washington.  DC  20530. 

Dated:  December  28,  2001. 
Richard  A.  Sloan. 

Department  Qeamnce  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service.  . 

IFR  Doc.  02-216  Filed  1-3-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Requested 

action:  60-day  notice  of  infonnation 
collection  imder  review:  Reinstatement, 
with  change,  of  a  previously  approved 
collection  for  which  approval  has 
expired:  The  Annual  Siuvey  of  Jails. 
Forms  CJ-5,  CJ-5A.  CJ-5B. 


The  Department  of  Justice.  Office  of 
Justice  Programs,  Bureau  of  Justice 
Statistics  (BJS)  has  submitted  the 
following  information  coUection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  pubUshed  to 
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obtain  comments  from  the  public  and 
afiiected  agencies. 

Comments  are  encouraged  and  will  be 
accepted  for  "sixty  days"  imtil  March  5, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

If  you  have  additional  comments, 
suggestions,  or  additional  information, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time,  please  write  to  Lawrence  A. 
Greenfield,  Acting  Director,  Bureau  of 
Justice  Statistics,  810  Seventh  St.  NW., 
Washington,  DC  20531.  If  you  need  a 
copy  of  the  collection  instruments  with 
instructions,  or  have  additional 
information,  please  contact  Jennifer 
Kaiberg  at  (202)  307-1043,  or  via 
facsimile  at  (202)  514-1757. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  Ae  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whethw  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  &ihance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Overview  ofThis  InfiDnndtion 
Collection 

(1)  Type  of  information  collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired: 

(2)  The  titie  of  the  Form/Collection: 
The  Annual  Survey  of  Jails. 

(3)  The  agency  form  number  and  the 
applicable  component  of  the 
Department  sponsoring  the  collection: 
Forms:  CJ-5,  CJ-5A,  Q-SB.  Corrections 
Statistics,  Bureau  of  Justice  Statistics, 
Office  of  Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  County  and  City  jail  authorities 
and  Tribal  authorities.  Tlie  "Annual 
Survey  of  Jails"  (ASJ)  ia the  only 
collection  effort  that  provides  an  ability 
to  maintain  important  jail  statistics  in 


years  between  jail  censuses.  The  ASJ 
enables  the  Bureau;  Federal,  State,  and 
local  correctional  administrators; 
legislators;  researchers;  and  planners  to 
track  growth  in  the  number  of  jails  and 
their  capacities  nationally;  as  well  as, 
track  changes  in  the  demographics  and 
supervision  status  of  jail  population  and 
the  prevalence  of  crowding. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
needed  for  an  average  respondent  to 
respond:  There  are  approximately  946 
respondents  responding  to  the  survey, 
each  taking  an  average  1.25  hours  to 
respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  There  are  an  estimated  1,180 
annual  burden  hours  associated  with 
this  information  collection. 

If  additional  information  is  required, 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Secxuity  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street, 
NW.,  Washington,  DC  20530. 

Dated:  December  19,  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer, 
Department  of  Justice. 
IFR  Doc.  02-158  Filed  1-3-02;  8:45  am] 

BILLING  CODE  441»-1t-M 


DEPARTMENT  OF  LABOR 

EmploynMnt  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federal  and 
Federaily  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 


Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good -cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determuiation  ■ 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  fit)m 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modffications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimnTn  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Ady  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington.  DC  20210. 
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Modification  to  General  Wage 
Determination  I>ecisions 

The  number  of  the  decisions  listed- at 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Massachusetts 

MAOlOOOl  (Mar.  02,  2001) 

MA010003  (Mar.  02,  2001) 

MA010007  (Mar.  02.  2001) 

MA010008  (Mar.  02.  2001) 

MAOIOOIO  (Mar.  02.  2001) 

MA010017  (Mar.  02,  2001) 

MA010018  (Mar.  02,  2001) 

MAOIOOIO  (Mar.  02,  2001) 

MA010020  (Mar.  02,  2001) 

MA010021  (Mar.  02,  2001) 
New  Hampshire 

NHOlOOOl  (Mar.  02,  2001) 

NH010005  (Mar.  02,  2001) 

NH010007  (Mar.  02.  2001) 

NHOlOOll  (Mar.  02.  2001) 
'  New  Jersey 

NJ010002  (Mar.  02,  2001) 

NJ010003  (Mar.  02,  2001) 

NJ010004  (Mar.  02.  2001) 

NJ010005  (Mar.  02,  2001) 

NJ010007  (Mar.  02,  2001) 

NJ010009  (Mar.  02,  2001) 
New  York 

NY010003  (Mar.  02,  2001) 

NY010007  (Mar.  02,  2001) 

NY010013  (Mar.  02,  2001) 

NYOIOOIB  (Mar.  02,  2001) 

NY010021  (Mar.  02,  2001) 

NY010026  (Mar.  02.  2001) 
Rhode  Island 

RIOlOOOl  (Mar.  02,  2001) 

Volume  II 

District  of  Columbia 

DClOOOl  (Mar.  02,  2001) 

DC10003  (Mar.  02,  2001) 
Delaware 

DE10002  (Mar.  02.  2001) 

DE10005  (Mar.  02.  2001) 
Pennsylvania 

PA10005  (Mar.  02,  2001) 
West  Virginia 

WVOlOOOl  (Mar.  02,  2001) 

WV010002  (Mar.  02,  2001) 

WV010003  (Mar.  02.  2001) 


Volume  in 

Alabama 

AL010004  (Mar. 

AL010006  (Mar. 

AL010008  (Mar. 
,  AL010017  (Mar. 

AL010033  (Mar. 

AL010034  (Mar. 
Georgia 

GA010003  (Mar. 

GA010004  (Mar. 

GA010006  (Mar. 

GA010022  (Mar 

GA010023  (Mar 

GA010032  (Mar 


02,  2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02,  2001) 

02,  2001) 
02,  2001) 
02,  2001) 
02.  2001) 
02,  2001) 
02,  2001) 


GA010044  (Mar. 

GA010050  (Mar. 

GA010055  (Mar. 

GA010073  (Mar. 

GA010085  (Mar. 

GA010086  (Mar. 
Mississippi 

MSOlOOOl  (Mar. 

MS010003  (Mar. 
Tennessee 

TNOlOOOl  (Mar. 

TN010003  (Mar. 

TN010005  (Mar. 

TN010040  (Mar. 

TN010041  (Mar. 

TN010042  (Mar. 

TN010043  (Mar. 

TN010044  (Mar. 

TN010045  (Mar. 

TN010048  (Mar. 
.  TN010062  (Mar. 


02,  2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02,  2001) 

02,  2001) 
02,  2001) 

02,  2001) 
02,  2001) 
02.  2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02,2001) 
02,  2001) 
02.  2001) 
02,  2001) 
02,  2001) 


Volume  IV 

Illinois 
ILOlOOOl  (Mar. 
IL010002  (Mar. 
IL010003  (Mar. 
IL010004  (Mar. 
IL010005  (Mar. 
IL010006  (Mar. 
IL010007  (Mar. 
IL010008  (Mar. 
ILOlOOll  (Mar. 
IL010012  (Mar. 
IL010014  (Mar. 
IL010015  (Mar. 
IL010016  (Mar. 
IL010017  (Mar. 
IL010018  (Mar. 
IL010022  (Mar. 
IL010024  (Mar. 
IL010025  (Mar. 
IL010027  (Mar. 
IL010031  (Mar. 
IL010032  (Mar. 
IL010037  (Mar. 

IL010045  (Mar. 

IL010046  (Mar. 

IL010048  (Mar. 

IL010050  (Mar. 

IL010051  (Mar. 

IL010066  (Mar. 

IL010070  (Mar. 
Indiana 

INOlOOOl  (Mar. 

IN010002  (Mar. 

IN010005  (Mar. 

IN010006  (Mar. 
Michigan 

MI010002  (Mar 

MI010005  (Mar 

MI010007  (Mar 

MI010013  (Mar 

MI010062  (Mar 

M1010081  (Mar 

MI010082  (Mar 

MI010084  (Mar 

MI010088  (Mar 

Volume  V 

Arkansas 

AR010003  (Mar.  02,  2001) 

Iowa 
IA010002  (Mar.  02.  2001) 
IA010004  (Mar.  02,  2001) 
IA010008  (Mar.  02,  2001) 


02,  2001) 
02,  2001) 
02.  2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02.  2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02.  2001) 
02,  2001) 
02.  2001] 
02,  2001) 
02.  2001) 
02,  2001) 
02.  2001) 
02,  2001) 
02,  2001) 
02.  2001) 
02,  2001) 
02,  2001) 
02,  2001) 
02.  2001) 
02,  2001) 
02,  2001) 
02,  2001) 

02,  2001) 
02.  2001) 
02.  2001) 
02,  2001) 

02,  2001) 

02,  2.001) 
.  02.  2001) 

02.  2001) 
.  02.  2001) 
.  02.  2001) 

02,  2001) 
.  02.  2001) 
.  02,  2001) 


IA010014  (Mar.  02.  2001) 
Nebraska 
NE010003  (Mar.  02.  2001) 
NE010004  (Mar.  02,  2001) 
NE010007  (Mar.  02.  200l) 
NE010009  (Mar.  02,  2001) 
NEOIOOIO  (Mar.  02,  2001) 
NEOIOOU  (Mar.  02,  2001) 
NE010021  (Mar.  2.  2001) 
NE010025  (Mar.  2.  2001) 
NE010041  (Mar.  2.  2001) 

Volume  VI 

Alaska 

AKOlOOOl  (Mar.  2.  2001) 
Idaho  ' 

IDOlOOOl  (Mar.  2.  2001) 

ID010003  (Mar.  2.  2001) 

ID010004  (Mar.  2,  2001) 

ID010005  (Mar.  2.  2001) 

ID010013  (Mar.  2.  2001) 

ID010014  (Mar.  2,  2001) 
North  Dakota 

NDOIOOIO  (Mar.  2,  2001) 

NDOlOOll  (Mar.  2.  2001) 
Oregon 

OROlOOOl  (Mar.  2,  2001) 

OR010004  (Mar.  2,  2001) 

OR010007  (Mar.  2.  2001) 

OR010017  (Mar.  2.  2001) 
Washington 

WAOlOOOl  (Mar.  2,  2001) 

WA010002  (Mar.  2.  2001) 

WA010003  (Mar.  2,  2001) 

WA010006  (Mar.  2.  2001) 

WA010008  (Mar.  2.  2001) 

WAGIOOIO  (Mar.  2,2001) 

WAOlOOll  (Mar.  2,  2001) 

Volume  VII 

California 

CAOlOOOl  (Mar.  2.  2001) 

CA010002  (Mar.  2,  2001) 

CA010028  (Mar.  2.  2001) 

CA010030(Mar.  2,  2001) 

CA010031  (Mar.  2,  2001) 

CA010033  (Mar.  2,  2001) 

CA010039  (Mar.  2.  2001) 
Hawaii 

HlOlOOOl  (Mar.  2.  2001) 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  David- 
Bacon  And  Related  Acts."  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 ,400 
Government  Depository  Libraries  across 

the  country. 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon. 

They  are  also  available  electronically 
by  subscription  to  the  Davis-Bacon 
Online  Service  [http:// 
davisbacon.fedworld.gov)  ofihe 
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National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value^dded  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be,  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  cxirrent  general  wage 
determinations  for  the  States  covered  by 
each  volimie.  Throughout  the  remainder 
of  tile  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  27th  day  of 
December  2001. 

Terry  Sullivan,  | 

Acting  Chief,  Branch  of  Construction  Wage 

Determinations. 

(FR  Doc.  02-46  Filed  1-3-02;  8:45  am) 

BUJNG  COOe  4S10-Z7-4I  i 


NATIONAL  INDIAN  GAMING 
COMMISSION 


J 


PafMnvork  Reductkm 

AGENCY:  National  Indian  Gaming 

Commission: 

ACTKM:  Notice. 

summary:  The  National  Indian  Gaming 
Commission  (NIGC),  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995,  is 
submitting  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  to  review 
and  extend  approval  for  the  information 
collec:tion  activity  associated  with  the 
submission  of  an  annual  audit  report 
pursuant  to  25  CFR  542.3(d)  by  Indian 
tribes  conducting  gaming  under  the 
Indian  Gaming  Regulatory  Act.  The 
OMB  will  consider  comments  from  the 
public  on  this  information  collection 
activity. 

DATES  AND  ADDRESSES:  Coounents 
regarding  the  NIGC's  evaluation  of  the 
information  collection  activity  and  its 
request  to  OMB  to  extend  approval  for 
the  infwmation  collection  must  be 
received  by  February  4,  2002<  When 
providing  comment,  a  respondent 
should  specify  the  partictilar  collection 
activity  to  which  the  comment  pertains. 
Send  comments  to:  Office  of 


Information  and  Regulatory  Affairs 
(Attn:  Desk  Officer  for  the  National 
Indian  Gaming  Commission),  Office  of 
Management  and  Budget,  725  17th 
Street  NW.,  Washington,  DC  20503.  The 
NIGC  regulation  to  which  the 
information  collection  pertains  is 
available  on  the  NIGC  Web  site, 
www.nigc.gov.  The  regulation  is  also 
available  by  written  request  to  the  NIGC 
(Attn:  Michele  Mitchell),  1441  L  Street 
NW.,  Suite  9100,  Washington.  DC, 
20005,  or  by  telephone  request  at  (202) 
632-7003.  This  is  not  a  toll-free  number. 
All  other  requests  for  information 
should  be  submitted  to  Michele 
Mitchell  at  the  above  address  for  the 
NIGC. 

SUPPLEMENTARY  INFORMATION: 

Title:  Minimiun  Internal  Control 
Standards. 

OMB  Number:  3141-0009. 

Abstract:  The  Indian  Gaming 
Regulatory  Act,  25  U.S.C.  2701  et  seq., 
authorizes  the  NIGC  to  promulgate 
regulations  sufficient  to  shield  Indian 
gaming  from  corrupting  influences,  to 
ensure  that  the  tribes  are  the  primary 
beneficiaries  of  gaming  and  to  assure 
that  Indian  gaming  is  fair  and  honest. 
The  NIGC's  Minimum  Internal  Control 
standards  provide  a  baseline  from 
which  to  gauge  whether  a  tribe  has 
implemented  controls  sufficient  to 
protect  the  assets  of  its  gaming 
operation(s).  The  information  required 
by  25  CFR  542.3(d)  is  essential  to  the 
Commission's  ability  to  fulfill  its 
oversight  responsibilities.  This 
evaluation  may  be  completed  within  the 
annual  financial  audit  of  the  gaming 
operation  and  does  not  require  a 
separate  audit  of  the  gaming  operation's 
internal  control  system. 

Respondents:  Indian  tribal  gaming 
operations. 

Estimated  Number  of  Respondents: 
315. 

Estimated  Annual  Responses:  315. 

Estimated,  Annual  Burden  Hours  per 
Respondent:  120  hrs. 

Estimated  Total  Annual  Mltrden  on 
Respondents:  37,800  hours. 

Estimated  Total  Aimual  Cost  Burden: 
$3,780,000. 

Richard  Schiff, 

Deputy  Chief  of  Staff. 

(FR  Doc.  02-182  Filed  1-3-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8502] 
COGEMA  Mining  Incorporated 

agency:  Nuclear  Regulatory 

Commission. 

action:  Final  finding  of  no  significant 

impact;  notice  of  opportunity  for 

hearing. 

SUMMARY:  The  U.  S.  Nuclear  Regulatory 
Conmiission  (NRC)  proposes  to  amend 
NRC  Source  Material  License  SUA-1341 
to  authorize  the  licensee,  COGEMA 
Mining  Incorporated  (COGEMA)  to 
conduct  surface  (land  and  structures) 
deconunissioning  according  to  the 
submitted  plan.  _ 

An  Environmental  Assessment  (EA) 
was  performed  by  the  NRC  staff  in 
support  of  its  review  of  COGEMA's 
license  amendment  request,  in 
accordance  with  the  requirements  of  10 
CFR  part  51.  The  conclusion  of  the 
Environmental  Assessment  is  a  Finding 
of  No  Significant  Impact  (FONSI)  for  the  ■ 
proposed  licensing  action. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elaine  Brummett,  Fuel  Cycle  Licensing 
Branch,  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.  S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T8-A33,  Washington,  DC  20555- 
0001.  Telephone  301/415-6606. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  COGEMA  Irigaray  and 
Christensen  Ranch  In  Situ  Leach 
facilities  are  licensed  by  the  U.  S. 
Nuclear  Regulatory  Commission  (NRC) 
under  Source  Materials  License  SUA- 
1341  to  possess  bjrproduct  material  in 
the  form  of  luanium  waste  as  well  as 
other  radioactive  wastes  generated  by 
past  uranium  processing  operations. 

Summary  of  the  Environmental 
Assessment 

The  NRC  staff  performed  an  appraisal 
of  the  environmental  impacts  associated 
with  the  surface  decommissioning  plan, 
in  accordance  with  10  CFR  Part  51, 
Environmental  Protection  Regulations 
for  Domestic  Licensing  ^d  Related 
Regulatory  Fimctions.  The  license 
amendment  would  authorize  COGEMA 
to  decontaminate  structures  (such  as 
buildings)  and  equipment,  remove 
contaminated  soil  and  equipment  for 
disposal,  and  restore  the  land  according 
to  Uie  procedures  and  criteria  present  in 
the  submitted  plan.  Ground  water  . 
restoration  has  been  addressed  in  a 
previous  licensing  action.  The  technical 
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aspects  of  the  surface  decommissioning 
plan  are  discussed  separately  in  a 
Technical  Evaluation  Report  (TER)  that 
will  accompany  the  agency's  final 
licensing  action. 

The  results  of  the  staff's  appraisal  of 
potential  environmental  impacts  are 
docmnented  in  an  EA  placed  in  the 
docket  file.  Based  on  its  review,  the 
NRC  staff  has  concluded  that  there  are 
no  significant  environmental  impacts 
associated  with  the  proposed  action. 

Condunons 

The  NRC  staff  has  examined  actual 
and  potential  impacts  associated  with 
the  decommissioning  plan,  and  has 
determined  that  the  requested 
amendment  of  Soiuce  Material  License 
SUA-1341,  authorizing  implementation 
of  the  surface  decommissioning  plan, 
will:  (1)  be  consistent  with  requirements 
of  10  CFR  part  40,  Appendix  A;  (2)  not 
be  inimical  to  the  public  health  and 
safety;  and  (3)  not  have  long-term 
detrimental  impacts  on  the 
environment.  The  following  statements 
summarize  the  conclusions  resulting 
from  the  staff's  environmental 
assessment,  and  support  the  FONSI: 

1.  An  acceptable  environmental  and 
effluent  monitoring  program  is  in  place 
to  monitor  effluent  releases  and  to 
detect  if  applicable  regulatory  limits  are 
exceeded.  Radiological  effluents 
resulting  from  decommissioning 
activities  are  expected  to  remain  below 
the  regulatory  Ihnits. 

2.  Present  and  potential  health  risks  to 
the  public  and  risks  of  environmental 
damage  from  the  proposed 
decommissioning  were  assessed.  Given 
the  remote  location,  limited  activities 
requested,  small  area  of  impact,  and 
past  activities  on  the  site,  the  staff 
determined  that  the  risk  factors  for 
health  and  environmental  hazards  are 
insignificant. 

Alternatives  to  the  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Source  Material  License  SUA-1341.  for 
decommissioning  of  surface  structures 
(buildings,  well  heads,  piping)  and  land 
by  removing  the  residual  byproduct 
material  to  meet  regulatory  criteria  and 
NRC  recommended  levels.  The 
principal  alternatives  available  to  NRC 

are  to: 

1.  Approve  the  license  emiendment 
request  as  submitted;  or 

2.  Amend  the  license  with  such 
additional  conditions  as  are  considered 
necessary  or  appropriate  to  protect 
public  health  and  safety  and  the 
environment;  or 

3.  Deny  the  amendment  request. 
Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  environmental 


impacts  associated  with  the  proposed 
action  do  not  warrant  either  the  limiting 
of  COGEMA's  plans  necessary  for 
license  termination  (all  uranium 
recovery  operations  have  ceased)  or  the 
denial  of  the  license  amendment. 
Additionally,  in  the  TER  prepared  for 
this  action,  the  staff  has  reviewed  the 
licensee's  proposed  action  with  respect 
to  the  criteria  for  decommissioning, 
specified  in  10  CFR  40.42  and  Part  40, 
Appendix  A,  and  has  no  basis  for  denial 
of  the  proposed  action.  Therefore,  the 
staff  considers  that  Alternative  1  is  the 
appropriate  alternative  for  selection. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an  EA  for 
the  proposed  renewal  of  NRC  Source 
Material  License  SUA-1341.  On  the 
basis  of  this  assessment,  the  NRC  staff 
has  concluded  that  the  environmental 
impacts  that  may  result  from  the 
proposed  action  would  not  be 
significant,  and  therefore,  preparation  of 
an  Environmental  Impact  Statement  is 
not  warranted. 

The  EA  and  other  docxunents  related 
to  this  proposed  action  are  available  for 
public  inspection  and  copying  at  the 
NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852. 

Notice  of  Opportunity  for  Hearing 

The  Commission  hereby  provides 
notice  that  this  is  a  proceeding  on  an 
application  for  a  licensing  action  falling 
within  the  scope  of  10  CFR  Part  2, 
Subpart  L,  "Informal  Hearing 
Promliues  for  Adjudications  in 
Materials  and  Operators  Licensing 
Proceedings,"  of  the  Commission's 
Rules  of  Practice  for  Domestic  Licensing 
Proceedings  and  Issuance  of  Orders. 
Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for  a 
hearing.  In  accordance  with  §  2.1205(d), 
a  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  from  the  date  of 
publication  of  this  Federal  Register 
notice.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary 

either: 

(1)  By  delivery  to  the  Rulemakings 
and  Adjudications  Staff  of  the  Office  of 
the  Secretary  at  One  White  Flint  North, 

.  11555  Rockville  Pike,  Rockville.  MD 

20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

In  accordance  with  10  CFR  2.1205(f). 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail  to: 


(1)  The  applicant.  COGEMA  Mining 
hicorporated,  P.O.  Box  730,  Mills,  WY 
82644' 

(2)  "The  NRC  staff,  by  delivery  to  the 
General  Coimsel,  One  White  Flint 
North,  11555  Rockville  Pike,  Rockville, 
MD  20852,  or 

(3)  By  mail  addressed  to  the  General 
Coimsel.  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

In  addition  to  meeting  other  ^ 

applicable  requirements  of  10  CFR  part 
2  of  the  Commission's  regulations,  a 
request  for  a  hearing  filed  by  a  person 
other  than  an  applicant  must  describe  in 
detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

(3)  The  requestor's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

(4)  TTie  circimistances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(d). 

Any  hearing  that  is  requested  and 
granted  will  he  held  in  accordance  with 
the  Commission's  "Informal  Hearing 
Procedures  for  Adjudications  in 
Materials  and  Operator  Licensing 
Proceedings"  in  10  CFR  part  2,  subpart 
L. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  December,  2001. 

For  The  Nuclear  Regulatory  Commission. 
Melvyn  Leaich, 

Chief,  Fuel  Cycle  Licensing  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  02-232  Filed  1-3-02;  8:45  am) 

BILUNO  COOC  7S80-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Moe.  50-10, 50-237.  and  50-248] 

Ex«lon  Generation  Compeny,  LLC, 
Draeden  Nuclear  Power  Station.  Units 
1,2,  and  3;  Exemption 

1.0    Background 

The  Exelon  Generation  Coiiipany, 
LLC,  (Exelon,  or  the  licensee)  is  the 
holder  of  Facility  Operating  License 
Nos.  DPR-2,  DPR-19,  and  DPR-25, 
which  authorizes  operation  of  the 
Dresden  Nuclear  Power  Station  (DNPS). 
Units  1,  2,  and  3.  The  license  provides, 
among  other  things,  that  the  facility  is 
subject  to  all  rules,  regulations,  and 
orders  of  the  U.S.  Nuclear  Regulatory 
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Commission  (NRC.  the  Commission) 
now  or  hereafter  in  efiiect 

The  £Bcility  consists  of  Unit  1,  which 
is  permanently  defueled,  and  Units  2 
and  3,  which  are  both  operating  boiling 
water  reactors.  The  fecility  is  located  in 
Grundy  County,  Illinois. 

2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  part  50.  appendix 
E.  section  IV.F.2.C.  requires  that  offsite 
emergency  plans  at  each  site  be 
exendsed  every  2  years  with  full  or 
partial  participation  by  each  ofCsite 
response  organization  (ORO)  having  a 
role  under  the  plan.  Normally  during 
such  biennial  hill-participation 
exercises,  the  NRC  evaluates  onsite,  and 
the  Federal  Emergency  Management 
Agency  (FEMA)  evaluates  ofiisite, 
emergency  preparedness  activities. 

The  licensee  conducted  a  biennial 
exercise  on  May  26,  2001,  but 
participation  by  the  OROs  was  ciutailed 
due  to  the  need  to  respond  to  emergency 
conditions  caused  by  flooding  within 
the  State.  The  licensee  rescheduled  the 
ORO  participation  for  September  18, 

2001,  but  the  national  emergency 
preempted  the  conduct  of  that  exercise. 
By  letter  dated  December  18,  2001,  the 
licensee  requested  an  exemption  to 
postpone  the  remaining  portions  of  ORO 
participation  into  an  exercise  to  be 
conducted  in  2002.  The  last  full 

.  participation  exercise  for  DNPS  was 
conducted  on  May  26, 1999.  The  period 
between  exercises  could  be  as  long  as  42 
months  if  the  exercise  wen  conducted 
in  December  of  2002.  This  is  outside  the 
period  of  time  normally  allowed  for  the 
scheduling  of  biennial  exercises. 
However,  it  is  recognized  that 
rescheduling  the  exercise  is  a  challenge 
to  the  licensee.  This  being  the  case,  a 
schedular  exemption  for  conducting  the 
remaining  portions  of  the  offsite 
exocise  before  the  end  of  the  third 
quarter  of  2002  is  appropriate.  This 
could  result  in  a  rhayimimn  interval 
between  FEMA-evaluated  exercises  of 
about  39  months  if  the  licensee 
conducted  the  exercise  in  September  of 

2002.  While  this  intoval  is  longer  than 
the  36  month  period  allowed  by 
regulations,  it  is  consistent  with  other 
exemptions  recently  granted  due  to  the 
national  emergency. 

Exelon  is  among  several  licensees 
requesting  exercise  exemptions  in  the 
wake  of  the  national  emergency  of 
September  11,  2001..  It  is  recognized  that 
it  was  not  appropriate  to  conduct  an 
exercise  during  the  period  of  disruption 
and  heightened  Security  ahet  the 
national  emergency.  The  State  of  Illinois 
was  initially  involved  with  the  recovery 
response  to  the  national  emergency  and 


continues  to  respond  to  heightened 
security  needs.  Considering  the 
extraordinary  circumstances,  a 
schedular  exemption  is  acceptable. 
However,  in  this  p«iod  of  heightened 
security  concerns  regarding  nuclear 
plant  vulnerability,  it  is  prudent  to 
conduct  the  exercise  as  soon  as 
practicable  to  maintain  and  demonstrate 
readiness.  The  following  evaluation 
addresses  the  technical  issues  necessary 
to  grant  a  schedular  exemption  from  the 
requirements  of  10  CFR  Part  50, 
Appendix  E,  section IV.F.2.C.  toconduct 
an  evaluated  biennial  exercise. 

3.0    Discussion 

Pursuant  to  10  CFR  50.12.  the 
Commission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circumstances  are 
present.  Under  10  CFR  50.12(a)(2)(v), 
special  circumstances  are  present 
whenever  the  exemption  would  provide 
only  temporary  relief  from  the 
applicable  regulation  and  the  licensee  or 
applicant  has  made  good  faith  efforts  to 
comply  with  the  regulation. 

The  exemption  only  provides 
temporary  relief  from  the  applicable 
regulation,  in  that  the  licensee  has 
conunitted  to  conduct  the  exercise 
during  the  next  calendar  year  (2002)  and 
has  not  requested  any  permanent 
changes  in  future  exercise  scheduling. 
The  staff  has  also  determined  that 
conduct  of  the  exercise  as  early  as 
practicable  in  2002  is  prudent,  but  the 
exemption  is  not  predicated  on  the 
licensee  following  this 
recommendation. 

The  licensee  has  stated  that  due  to  the 
number  of  Exelon  nuclear  facilities  in 
the  area  around  DNPS,  most  of  the 
OROs  have  participated  in  other 
biennial  exercises.  There  are  three 
counties  responsible  for  offsite 
emergency  preparedness  in  support  of 
DNPS.  Will  County  participated  in  the 
Braidwood  Exercise  of  March  1,  2000, 
and  Grundy  County  participated  in  the 
LaSalle  exercise  of  October  4.  2000. 
Kendall  Coimty,  which  is  located  in  the 
five-to-ten  mile  portion  of  the  DNPS 
emergency  planning  zone,  has  not 
participated  in  an  exercise  during  the 
last  two  years.  The  Illinois  Department 
of  Nuclear  Safety  (IDNS)  participated  in 
the  May  26,  2001,  DNPS  exercise  (and 
four  others  dming  the  last  two  years) 
and  the  Illinois  Emergency  Management 
Agency  (lEMA)  participated  with 
various  Exelon  sites  as  follows: 


Braidwood,  March  1,  2000;  LaSalle, 
October  4,  2000;  Clinton,  August  28, 
2001;  and  Byron,  November  28,  2001. 

The  licensee  stated  that  all  past 
exOTcises  were  conducted  using  the 
Exelon  standard  evaluation  techniques. 
Weakiiesses  and  deficiencies  were 
identified  and  entered  into  the 
corrective  action  program  and  are 
tracked  to  completion.  Future  exercises 
are  to  be  conducted  in  the  same  manner. 
The  licensee  stated  that  an  appropriate 
level  of  emergency  preparedness  is 
being  maintained  as  evidenced  by  ORO 
participation. 

For  diis  exemption  request,  the 
special  circumstances  described  in 
Section  50.12(a)(2)  of  10  CFR  50  are 
present: 

50.12(a)(2)(v)  The  exemption  would 
provide  only  temporary  relief  from  the 
applicable  regulation  and  the  licensee  or 
applicant  has  made  a  good  faith  effort  to 
comply  with  the  regulation. 

The  national  emergency  of  September 
11.  2001,  and  the  subsequent  recovery 
and  security  responses  prevented  the 
OROs  bom  participating  in  the  re- 
scheduled biennial  exercise.  The 
licensee  made  a  good  faith  effort  to 
comply  with  regulations  through  the 
conduct  of  an  exercise  on  May  26,  2001, 
and  the  rescheduling  of  the  ORO 
participation  aspects  of  that  exercise  for 
September  18,  2001.  The  cfrcimistances 
dictating  the  request  for  exemption  are 
beyond  the  licensee's  control. 
Additionally,  the  licensee's  exercise 
program  indudes  multiple 
opportunities  for  the  participation  of 
OROs  and  is  a  compensating  measure 
contributing  to  justification  of  the 
exemption.  The  exemption  only 
provides  temporary  relief  from  the 
applicable  regulation,  in  that  the 
licensee  has  committed  to  conduct  the 
remaining  portions  of  the  ofiisite 
exercise  during  the  next  calendar  year 
(2002)  and  has  not  requested  any 
permanent  changes  in  future  exercise 
scheduling.  The  staff  has  determined 
that  conduct  of  the  exercise  as  early  as 
practicable  in  2002,  but  no  later  than  the 
end  of  the  third  quarter,  is  prudent  even 
though  the  licensee  is  expected  to 
conduct  another  full  or  partial 
participation  exercise  in  2003. 

4.0    Concliuion 

The  staff  finds  that  granting  the 
licensee's  request  for  a  one-time 
schedular  exemption  from  the 
requirement  of  section  IV.F.2.C.  of 
appendix  E  to  10  CFR  part  50  to  conduct 
a  frill  participation  emergency 
preparedness  exwdse  in  2001  will  not 
present  an  undue  risk  to  the  pubUc 
health  and  safety,  is  consistent  with  the 
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common  defense  and  security,  and  that 
special  circumstances  are  present  as  set 
fortii  in  10  CFR  50.12(a)(2).  This 
conclusion  is  based  on  the  expectation 
that  the  licensee  will  conduct  the 
remaining  offsite  portions  of  the 
postponed  exercise  before  the  end  of  the 
third  quarter  2002. 

Pursuant  to  10  CFR  51.32.  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (66  FR  66948). 

This  exemption  is  effective  upon 
issuance  and  expires  on  September  30, 
2002. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  December,  2001. 

For  the  Nuclear  Regulatory  Commission. 
Herbert  N.  Berkow. 

Acting  Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-229  Filed  1-3-02;  8:45  am] 

BUJJNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  040-4M794] 

Notice  of  Considerallon  of  Amendment 
Request  for  Molycorp,  Inc..  York,  PA, 
Site  and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  a  license  amendment  to 
Source  Materials  License  SMB-1408 
issued  to  Molycorp.  Inc..  (Molycorp),  to 
defer  the  second  round  of  sampling 
groundwater  monitoring  wells  in  2001 
at  the  Molycorp,  York.  PA,  site  until  the 
completion  of  its  decommissioning 
activities  in  2002.  Molycorp's  license 
requires  that  samples  are  to  be  drawn 
from  designated  wells  biannually.  One 
round  of  groimdwater  sampling  results 
was  submitted  to  NRC  in  March  2001 , 
with  the  reported  data  below  levels  of 
concern.  Mjolycorp  then  plugged  and 
abandoned  all  existing  groundwater 
wells  on  site  in  order  to  proceed  with 
decommissioning.  Due  to  the  increased 
volume  of  contaminated  soil 
encountered  during  the 
decommissioning  of  the  York  facility, 
and  the  extension  of  decommissioning 
activities,  Molycorp  will  not  be  able  to 
reinstall  and  sample  the  monitoring 
wells  in  2001.  Prior  to  installing  the 
new  wells,  Molycorp  has  committed  to 
confer  with  both  NRC  and  the 
Pennsylvania  Department  of 
Environmental  Protection  to  ensure  that 
the  new  well  locations  are  satisfactory. 
Molycorp  shall  install  the  new  wells 
following  the  completion  of 


decommissioning  activities  in  2002,  and 
will  sample  the  new  wells  on  a  biannual 
basis  until  its  license  is  terminated. 
Molycorp's  request  is  contained  in  a 
letter  to  NRC  dated  November  19,  2001. 
If  the  NRC  approves  this  request,  the 
approval  will  be  documented  in  a 
license  amendment  to  NRC  License 
SMB-1408.  However,  before  approving 
the  proposed  amendment,  the  NRC  will 
need  to  make  the  findings  required  by 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  NRC's  regulations.  These 
findings  will  be  documented  in  a  safety 
evaluation  report  and  an  environmental 
assessment. 

NRC  hereby  provides  notice  that  this 
is  a  proceeding  on  an  application  for  an 
amendment  of  a  license  falling  within 
the  scope  of  Subpart  L,  "Informal 
Hearing  Procediu-es  for  Adjudication  io 
Materials  Licensing  Proceedings."  of 
NRC's  rules  of  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  §  2.1205(a),  any  person 
whose  interest  may  be  affected  by  this 
proceeding  may  file  a  request  for 
ahearing  in  accordance  with  §  2.1205(d). 
A  request  for  a  hearing  must  be  filed 
within  thirty  (30)  days  of  the  date  of 
publication  of  this  Federal  Register 
notice. 

The  request  for  a  hearing  must  be 
filed  with  the  Office  of  the  Secretary  by 
mail  or  facsimile  (301-415-1101) 
addressed  to:  The  Rulemaking  and 
Adjudications  Staff  of  the  Office  of  the 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

In  accordance  with  10  CFR  2.1205(f), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally,  or  by 
mail,  to: 

1.  The  applicant,  Molycorp,  Inc.,  300 
Caldwell  Avenue,  Washington,  PA 
15301,  Attention:  George  Dawes,  and, 

2.  The  NRC  staff,  General  Counsel,  by 
mail,  addressed  to  the  General  Counsel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

In  addition  to  meeting  other 

applicable  requirements  of  10  CFR  part 
2  of  NRC's  regulations,  a  request  for  a 
hearing  filed  by  a  person  other  than  an 
applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  that  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requester 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(h); 

3.  The  requester's  areas  of  concern  . 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and. 


4.  The  circumstance  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  §  2.1205(d). 
FOR  FURTHER  INFORMATION  CONTACT:  The 
application  for  the  license  amendment 
and  supporting  documentation  are 
available  for  inspection  at  NRC's  Public 
Electronic  Reading  Room  at  http:// 
www.nrv.gov/NRC/ADAMS/index.htmJ. 
Any  questions  with  respect  to  this 
action  should  be  referred  to  Tom 
McLaughlin,  Decommissioning  Branch, 
Division  of  Waste  Management,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington.  DC  20555- 
0001. 

Telephone:  (301)  415-5869.  Fax:  (301) 
415-5398. 

Dated  at  Rockville.  Maryland,  this  27th  day 
of  December  2001. 

For  the  Nucl^  Regulatory  Commission. 
Tom  McLaughlin, 

Project  Manager,  Facilities  Decommissioning 
Section,  Decommissioning  Branch,  Division 
of  Waste  Management,  Office  of  Nuclear 
Material  Safety  and  Safeguards. 
(FR  Doc.  02-230  Filed  1-3-02;  8:45  am) 
.  MUJNG  COOe  7SM>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8905] 

Quivira  Mining  Company 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission. 

ACnON:  Notice  of  receipt  of  a  request 
from  Quivira  Mining  Company  to  revise 
a  site-reclamation  milestone  in  License 
No.  SUA-1473  for  the  Ambrosia  Lake. 
New  Mexico  facility  and  notice  of 
opportunity  for  a  hearing. 


SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  has  received,  by 
letter  dated  November  6.  2001.  a  request 
frtjm  Quivira  Mining  Company  to 
amend  License  Condition  (LC)  40  B.(l) 
of  Source  Material  License  SUA-1473 
for  the  Ambrosia  Lake,  New  Mexico, 
facility.  The  license  amendment  request 
proposes  to  modify  LC  40  B.(l)  to 
change  the  completion  date  for 
placement  of  the  erosion  protection  on 
the  pile  to  December  31,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jill  Caverly.  Project  Manager.  Fuel  Cycle 
Licensing  Brandi,  Division  of  Fuel 
Cycle  Safety  and  Safeguards,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Mail  Stop  T-8  A33,  Washington,  D.C. 
20555.  Telephone  (301)  415-6699,  e- 
mail  iscl9nic.gov. 
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SUPPLBMENTARY  MFOfMATION:  The 
pOTtion  of  LC  40  B.(l)  with  the  proposed 
change  would  read  as  follows: 

40  B.  Reclamation,  to  ansure  required 
longevity  of  the  covered  tailings  and 
groundwater  protection,  shall  be 
completed  as  expeditiously  as  is 
reasonably  achievable,  in  accordance 
with  the  following  target  dates  for 
completion: 

(1)  Placement  of  erosion  protection  as 
part  of  reclamation  to  comply  with 
Criterion  6  of  Appendix  A  of  10  CFR 
part  40 — 
For  impoundment  No.  1 — ^December  31, 

2001 
For  impoundment  No.  2,  excluding 

portions  used  for  approved  byproduct 

material  disposal — December  31,  2003 

Quivira's  request  to  amend  LC  40 
B.(l)  of  Source  Material  License  SUA- 
1473,  which  describes  the  proposed 
changes  to  the  license  condition  and  the 
reason  for  the  request,  is  being  made 
available  for  public  inspection  at  the 
NRC's  Public  Docimient  Room  at  NRC 
Headquarters  in  Rockville,  Maryland. 

The  NRC  hereby  provides  notice  of  an 
opportunity  for  a  hearing  on  the  license 
amendment  imder  the  provision  of  10 
CFR  part  2,  subpart  L,  "Informal 
Hearing  Procedures  for  Adjudications  of 
Materiads  and  Operator  Licensing 
Proceedings."  Pursuant  to  §  2.1205(a), 
any  person  whose  interest  may  be 
affected  by  this  proceeding  may  file  a 
request  for  a  hearing.  In  accordance 
%vith  §  2.1205(c),  a  request  for  hearing 
must  be  filed  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Roister.  The  request  for  a  hearing  must 
be  filed  with  the  Office  of  the  Secretary, 
either 

(1)  By  delivery  to  the  Docketing  and 
Service  Branch  of  the  Office  of  the 
Secretary  at  One  White  Flint  North, 
11555  Rockville  Pike.  Rockville,  MD 
20852;  or 

(2)  By  mail  or  telegram  addressed  to 
the  Seoetary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 
Attention:  Docketing  and  Service 
Branch.' 

In  accordance  with  10  CFR  2.1205(e), 
each  request  for  a  hearing  must  also  be 
served,  by  delivering  it  personally  or  by 
mail,  to: 

(1)  The  applicant.  Quivira  Mining 
Company,  6305  Watevford  Blvd.,  Suite 
325.  Oklahoma  Qty,  Oklahoma  73118. 
Attention:  William  Paul  Goranson;  and 

(2)  The  NRC  staff,  by  delivery  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville.  MD  20852.  or  by  mail 
addressed  to  the  Executive  Director  for 
Operations.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  D.C.  20555. 


In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

(1)  The  interest  of  the  requestor  in  the 
proceeding; 

(2)  How  Uiat  interest  may  be  affected 
by  the  results  of  the  proceedings, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  §  2.1205(g); 

(3)  The  requestor's  area  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceedings;  and 

-  (4)  The  circumstances  establishing 
that  the  request  for  a  hearing  is  timely 
in  accordance  with  §  2.1205(c). 

The  request  must  also  set  forth  the 
specific  aspect  or  aspects  of  the  subject 
matter  of  the  proceeding  as  to  which 
petitioner  wishes  a  hearing. 

In  addition,  members  of  the  public 
may  provide  comments  on  the-subject 
application  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register.  The  comments  may  be 
provided  to  Michael  T.  Lesar,  Chief, 
Rules  and  Directives-Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  D.C.  20555. 

Dated  at  Rockville,  Maryland,  this  27th  day 
of  December  2001. 

For  the  Nuclear  Regulatory  Commission. 
Melvyn  N.  Leach, 

Chief,  Fuel  Cycle  Licensing  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  02-231  Filed  1-3-02;  8:45  am] 
HUMG  CODE  7S90-01-P 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Ralaase  No.  IC— 25346] 

Notice  Of  AppUcatlora  for 
DersgMration  Under  Section  8(f)  of  ttw 
Investment  Company  Act  of  1940 

December  28,  2001. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  December 
2001.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch,  450  Fifth  St,  NW.. 
Washington.  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SEC's 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 


copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  &e  SEC  by  5:30  p.m.  on 
January  22,  2002,  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natxue 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  For  Further  Information  Contact: 
Diane  L.  Titus,  at  (202)  942-0564,  SEC. 
Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0506. 

Somerset  Exchange  Fund  [File  No.  811- 
77031 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  2, 
2001,  applicant's  shareholders  approved 
a  proposal  to  convert  applicant  from  a 
closed-end  investment  company  to  an 
open-end  investment  company. 
Shareholders  of  applicant  were 
informed  in  proxy  materials  that 
following  conversion  to  an  open-end 
investment  company,  applicant  would 
seek  to  deregister  under  the  Act  if 
redemptions  caused  the  niunber  of 
applicant's  beneficial  owners  to  fell 
below  100.  Applicant  will  continue  to 
operate  as  an  unregistered  pooled 
investment  vehicle  in  reliance  on 
section  3(c)(1)  or  section  3(c)(7)  of  the 
Act. 

Filing  Dates:  The  application  was 
filed  on  November  13,  2001,  and 
amended  on  December  20,  2001. 

Applicant's  Address:  800  Scudders 
Mill  Rd.,  Plainsboro,  NJ  08536. 

Konper  National  Tax-Free  Income 
Series  [File  No.  811-2353] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  11,  2001, 
applicant's  two  series,  Kemper 
Municipal  Bond  Fund  and  Kemper 
Intermeidiate  Mimidpal  Bond  Fimd, 
transferred  their  assets  and  liabilities  to 
Scudder  Managed  Mimicipal  Bonds,  a 
series  of  Scudder  Municipal  Trust,  and 
Scudder  Medium  Term  Tax  Free  Fund, 
a  series  of  Scudder  Tax  Free  Trust, 
based  on  net  asset  value.  Expenses  of 
$315,583  incurred  in  connection  with 
the  reorganization  were  paid  by 
applicant  and  Zurich  Scudder 
Investments,  Inc..  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  Decimba-  5,  2001. 
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Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago,  IL  60606. 

Kemper  Income  Trust  [File  No.  811- 
8983] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  29,  2001, 
applicant  transferred  its  assets  to 
Scudder  High  Yield  Fund  (formerly 
Kemper  High  Yield  Fimd),  a  series  of 
Scudder  High  Yield  Series  (formerly 
Kemper  High  Yield  Series),  based  on  net 
asset  value.  Expenses  of  $42,990 
incvirred  in  connection  with  the 
reorganization  were  paid  by  applicant. 

Fuing  Date:  The  application  was  filed 
on  December  5,  2001. 

Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago,  IL  60606. 

Kemper  Asian  Growth  Fund  [File  No. 

811-7731] 

Kemper  International  Fund  [File  No. 

811-3136] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  May  29, 
2001  and  June  18,  2001,  respectively, 
each  applicant  transferred  its  assets  to  a 
series  of  Scudder  International  Fimd, 
Inc.,  based  on  net  asset  value.  Expenses 
of  $39,129  and  $360,873,  respectively, 
incurred  in  connection  with  the 
reorganizations  were  paid  by  applicants 
and  Zurich  Scudder  Investments,  Inc., 
investment  adviser  to  the  applicants. 

Filing  Date:  The  applications  wei:e 
filed  on  December  5,  2001. 

Applicants' Address:  222  South 
Riverside  Plaza,  Chicago,  IL  60606. 

PaineWdbber  Investment  Series  [File 
No.  811-5259] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  February  9, 
2001,  applicant  transferred  its  assets  to 
PACE  Global  Fixed  Income  Investments, 
a  series  of  PaineWebber  PACE  Select 
Advisors  Trust,  based  on  net  asset 
value.  Expenses  of  $161,041  incurred  in 
connection  with  the  reorganization  were 
paid  by  applicant's  investment  adviser, 
Brinson  Advisors,  Inc. 
'  Filing  Date:  The  application  was  filed 
on  December  17,  2001. 

Applicant's  Address:  51  West  52nd 
St.,  New  York.  NY  10019-6114. 

Scudder  California  Tax  Free  Trust  [File 
No.  811-3729] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  Jime  18.  2001, 
applicant  transferred  its  assets  to 
Scudder  Califbriiia  Tax-Free  Income 
Fund  (formerly  Kemper  California  Tax- 
Free  Income  Fund),  a  series  of  Kemper 


State  Tax-Free  Income  Series,  based  on 
net  asset  value.  Expenses  of  $94,058 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant, 
the  acquiring  fund  and  Zxuich  Scudder 
Investments,  Inc.,  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  December  5,  2001. 

Applicant's  Address:  Two 
International  Place,  Boston.  MA  02110- 
4103. 

Farmers  Investment  Trust  [File  No. 
811-9085] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  April  9,  2001, 
applicant's  five  portfolios.  Farmers 
Income  Portfolio,  Farmers  Income  with 
Growth  Portfolio,  Farmers  Balanced 
Portfolio,  Farmers  Growth  with  Income 
Portfolio  and  Farmers  Growth  Portfolio, 
transferred  their  assets  and  liabilities  to 
corresponding  portfolios  of  Scudder 
Pathway  Series  based  on  net  asset  value. 
All  expenses  incurred  in  connection 
with  the  reorganization  were  paid  by 
Zurich  Scudder  Investments,  Inc., 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  December  5,  2001. 

Applicant's  Address:  Two 
International  Place,  Boston,  MA  02110- 
4103. 

AARP  Tax  Free  Income  Trust  [File  No. 
811-4050] 

Suamtary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  11, 
2000,  applicant's  two  series,  AARP 
Insured  Tax  Free  General  Bond  Fund 
and  AARP  High  Quality  Tax  Free 
Money  Fimd,  transferred  their  assets 
and  liabilities  to  Scudder  Managed 
Municipal  Bonds,  a  series  of  Scudder 
Municipal  Trust,  and  Scudder  Tax-Free 
Money  Fund,  respectively,  based  on  net 
asset  value.  Expenses  of  $626,383 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant, 
Scudder  Tax-Free  Money  Fund,  and 
Ziuich  Scudder  Investments,  Inc., 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  December  5,  2001. 

Applicant's  Address:  Two 
hitemational  Place,  Boston,  MA  02110- 
4103. 

AARP  Managed  Investment  Portfolios 
Trust  [FUe  No.  811-7933] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  25. 
2000,  applicant's  two  series,  AARP 
Diversified  Income  Mdth  Growth 
Portfolio  and  AARP  Diversified  Growth 


Portfolio,  transferred  their  assets  and 
liabilities  to  corresponding  series  of 
Scudder  Pathway  Series,  based  on  net 
asset  value.  Expenses  of  $149,688 
incurred  in  connection  with  the 
reorganization  were  paid  by  Zurich    • 
Scudder  Investments,  Inc.,  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  December  5,  2001. 

Applicant's  Address:  Two 
'International  Place,  Boston,  MA  02110- 
4103. 


Scudder  GNMA  Fund  [File  No.  811- 
3699] 

Summary:  Applicant  seeks  an  ord6r 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  July  17,  2000, 
applicant  transferred  its  assets  to 
Scudder  GNMA  Fimd  (formerly  AARP 
GNMA  and  U.S.  Treasury  Fund),  a 
series  of  Scudder  Income  Trust 
(formwly  AARP  Income  Trust),  based 
on  net  asset  value.  Expenses  of  $838,829 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant 
and  Zurich  Scudder  Investments,  Inc., 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  December  5,  2001. 

Applicant's  Address:  Two 
International  Place,  Boston,  MA  02110- 
4103. 

Kemper  Global  Income  Fund  [FUe  No. 
811-5829] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  18,  2001, 
applicant  transferred  its  assets  to 
Scudder  Global  Bond  Fund,  a  series  of 
Global/International  Fimd,  Inc..  based 
on  net  asset  value.  Expenses  of  $48,049 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant 
and  Zurich  Scudder  Investments,  Inc., 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  December  5.  2001. 

Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago.  IL  60606. 

Mercury  Internet  Strategies  Fund,  Inc. 
[File  No.  811-9853] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  May  23,  2001. 
applicant's  sole  shareholder  redeemed 
its  shares  at  net  asset  value.  Expenses  of 
$3,000  incurred  in  connection  with  the 
liquidation  were  paid  by  applicant. 

Filing  Dates:  The  application  was 
filed  on  November  28,  2001.  and 
amended  on  December  18,  2001. 

Applicant's  Address:  800  Scudders 
Mill  Rd.,  Plainsboro.  NJ  08536. 
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Master  Internet  Strategies  Trust  [File 
No.  811-9851] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  15, 
2001,  applicant  transferred  its  assets  to 
Merrill  Lynch  Global  Technology  Fund, 
hic.  based  on  net  asset  value.  Applicant 
incurred  no  expenses  in  connection 
with  the  reorganization. 

Filing  Dates:  The  application  was 
filed  on  November  28,  2001,  and 
amended  on  December  18,  2001. 

Applicant's  Address:  800  Scudders 
Mill  Rd.,  Plainsboro,  NJ  08536. 

Kemper  Income  and  Capital 
Preservation  Fund  [File  No.  811-2305] 

Summary:  Applicant  aeeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  25,  2001, 
applicant  transferred  its  assets  to 
Scudder  Income  Fund,  a  series  of 
Scudder  Portfolio  Trust,  based  on  net 
asset  value.  Expenses  of  $173,273 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant 
and  Zurich  Scudder  Investments,  Inc., 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  December  5,  2001. 

Applicant's  Address:  222  South 
Riverside  Plaza.  Chicago,  IL  60606. 

Knnper  Short-Tenki  U.S.  Government 
Fund  [File  No.  811-5195] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  Jime  25,  2001, 
applicant  transferred  its  assets  to 
Sci|dder  Short  Term  Bond  Fimd,  a 
series  of  Scudder  Funds  Trust,  based  on 
net  asset  value.  Expenses  of  $55,843 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant 
and  Zurich  Scudder  Investments,  Inc., 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  December  5,  2001. 

Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago,  IL  60606. 

Kemper  Horizon  Fund  [File  No.  811- 
7365] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  Jime  11,  2001, 
applicant  transferred  its  assets  to 
Scudder  Total  Return  Fund  (formerly 
Kemper  Total  Ret\uii  Fimd),  based  on 
net  asset  value.  Expenses  of  $933,275 
incurred  in  connecticm  with  the 
reorganization  were  paid  by  applicant, 
the  acquiring  fund  and  Zurich  Scudder 
Investments,  Inc.,  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  Deoember  5, 2001. 


Applicant's  Address:  222  South 
Riverside  Plaza,  Chicago,  IL  60606. 

Kemper  Securities  Trust  [File  No.  811- 
8393] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  Jime  11,  2001, 
applicant  transferred  its  assets  to 
Scudder  Growth  and  Income  Fimd,  a 
series  of  Investment  Trust,  based  on  net 
asset  value.  Expenses  of  $31,147 
incurred  in  connection  with  the 
reorganization  were  paid  by  applicant 
and  Zurich  Scudder  Investments,  Inc., 
applicant's  investment  adviser. 

Filing  Date:  The  application  was  filed 
on  December  5,  2001. 

Applicant's  Address:  222  South   . 
Riverside  Plaza,  Chicago,  IL  60606. 

MCG  Capital  Corporation  [File  No. 
811-10587] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company  as  of  December  4, 
2001,  the  date  applicant  elected  to  be 
regulated  as  a  business  development 
company. 

Filing  Dates:  The  application  was 
filed  on  December  4,  2001,  and 
amended  on  December  17,  2001. 

Applicant's  Address:  1100  Wilson 
Blvd.,  Suite  800,  Arlington,  VA  22209. 

AARP  Cash  Investment  Funds  [File  No. 
811-3650] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  11, 
2000,  applicant's  two  series,  AARP 
Premium  Money  Fimd  and  AARP  High 
Quality  Money  Fund,  transferred  their 
assets  and  liabilities  to  Scudder  Money 
Market  Series,  a  series  of  Scudder 
Money  Market  Trust,  and  Scudder  Cash 
Investment  Trust,  respectively,  based  on 
net  asset  value.  Expenses  of  $478,645 
incurred  in  coimection  with  the 
reorganization  were  paid  by  applicant, 
the  surviving  funds,  and  Zurich 
Scudder  Investments,  Inc.,  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  December  4,  2001. 

Applicant's  Address:  Two 
International  Place,  Boston,  MA  02110- 
4103. 

Trust  for  Financial  Institntions  [File 
No.  811-7067] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  April  7, 1995. 
applicant's  shareholders  had  voluntarily 
redeemed  their  shares  at  net  asset  value. 
Applicant  incurred  no  expenses  in 
connection  with  the  liquidation. 

Filing  Date:  llie  application  was  filed 
on  Septembor  4, 2001. 


Applicant's  Address:  5800  Corporate 
Dr.,  Pittsburgh,  PA  15237-7000. 

Merrill  Lynch  Internet  Strategies  Fund, 
Inc.  [File  No.  811-9783] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  October  15, 
2001,  applicant  transferred  its  assets  to 
Merrill  Lynch  Global  Technology  Fund, 
Inc.  based  on  net  asset  value.  Expenses 
of  $714,832  incurred  in  coimection  with 
the  reorganization  were  paid  by  the 
surviving  fund. 

Filing  Date:  The  application  was  filed 
on  November  28,  2001. 

Applicant's  Address:  800  Scudders 
Mill  Rd.,  Plainsboro,  NJ  08536. 

Mercury  Senior  Floating  Rate  Fund, 
Inc.  [FUe  No.  811-10023] 

Summary:  Applicant,  a  feeder  fund  in 
a  master-feeder  structure,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Applicant  has 
never  made  a  public  offering  of  its 
securities  and  does  not  propose  to  make 
a  public  offering  or  engage  in  business 
of  any  kind. 

Filing  Date:  The  application  was  filed 
on  December  4,  2001 . 

Applicant's  Address:  Merrill  Lynch 
Investment  Managers,  L.P.,  800 
Scudders  Mill  Rd.,  Plainsboro,  NJ 
08536. 

Blue  Ridge  Total  Return  Fund  [File  No. 
811-4391] 

Summary:  Applicant  seeks  an  order 
declariug  that  it  has  ceased  to  be  an 
investment  company.  On  June  15,  2001, 
applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of 
approximately  $26,700  incmred  in 
connection  with  the  liquidation  were 
paid  by  applicant  and  its  investment 
adviser,  Q^onial  Asset  Management, 
Inc. 

Filing  Date:  The  application  was  filed 
on  December  4,  2001. 

Applicant's  Address:  116  South 
Franklin  St.,  P.O.  Box  69,  Rocky  Mount, 
NC  27802-0069. 

Mentor  Funds  [File  No.  811-6550] 

Cash  Resource  Trust  [File  No.  811- 
7862] 

Summary:  Each  applicant  seeks  an 
order  declaring  that  it  has  ceased  to  be 
an  investment  company.  On  September 
2 1 ,  2001 .  each  applicant  made  a 
liquidating  distribution  to  its 
shareholders  based  on  net  asset  value. 
Total  expenses  of  $1,794,983  incurred 
in  connection  with  both  liquidations 
were  paid  by  Wachovia  Corporation, 
parent  of  the  investment  adviser  to  all 
series  of  the  applicants. 
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Filing  Dates:  The  applications  were 
filed  on  October  1,  2001,  and  amended 
on  December  7,  2001. 

Applicants'  Address:  Evergreen 
Funds,  200  Berkeley  St.,  Boston,  MA 
02116. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Johathan  G.  Katz, 
Secretary. 

(FR  Doc.  02-177  Filed  1-3-02;  8:45  am] 
BIUJNG  COOE  aOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45207;  File  No.  SR-OPRA- 
2001-03] 

Options  Price  Reporting  Authority; 
Notice  of  Filing  of  Amendment  to 
OPRA  Plan  To  Exclude  Foreign 
Currency  Options  From  ttie  Calculation 
of  Capacity  Allocation  Provided  for  in 
the  OPRA  Plan 

December  28,  2001. 

Pursuant  to  Rule  llAa3-2  under  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  10,  2001,  the  Options  Price 
Reporting  Authority  {"OPRA"),^ 
submitted  to  the  Securities  and 
Exchange  Commission  ("Commission") 
an  amendment  to  the  Plan  for  Reporting 
of  Consolidated  Options  Last  Sale 
Reports  and  Quotation  Information 
("OPRA  Plan").  The  amendment  would 
exclude  foreign  currency  options 
("FCOs")  from  the  calculation  of 
capacity  allocation  provided  for  in  the 
OPRA  Plan.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  amendment 
from  interested  persons. 

I.  Description  and  Purpose  of  the 
Amendment 

The  proposed  amendment  would 
revise  certoin  provisions  of  section  III, 


>  17  CFR  240.1lAa3-2. 

2  OPRA  is  a  national  market  system  plan 
approved  by  the  Commission  pursuant  to  Section 
llA  of  the  Exchange  Act.  15  U.S.C.  78k-l,  and  Rule 
llAa3-2  thereunder,  17  CFR  240.11Aa3-2.  See 
Securities  Exchange  Act  Release  No.  17638  (March 
18, 1981).  22  S.E.C.  Docket  484  (March  31. 1981). 
The  OPRA  Plan  provides  for  the  collection  and 
dissemination  oflast  sale  and  quotation  information 
on  opdons  that  are  traded  on  the  participant 
exchanges.  The  five  signatories  to  the  OPRA  Plan 
that  currently  operate  an  options  market  are  the 
American  Stock  Exchange,  the  Chicago  Board 
Options  Exchange,  the  International  Securities 
Exchange,  the  Pacific  Exchange,  and  the 
Philadelphia  Stock  Exchange.  The  New  York  Stock 
Exchange  is  a  signatory  to  the  OPRA  Plan,  but  sold 
its  options  business  to  the  Chicago  Board  Options 
Exchange  in  1997.  See  Securities  Exchange  Act 
Release  No.  38542  (April  23. 1997),  62  FR  23521 
(April  30. 1997). 


"Definitions"  and  section  V(d), 
"Quarterly  Calculation  of  Capacity 
Allocation"  in  order  to  exclude  FCOs 
from  the  calculation  of  system  capacity 
allocation  that  is  provided  for  in  the 
OPRA  Plan  and  make  available 
exclusively  for  the  processing  and 
dissemination  of  FCO  market  data  a 
fixed  amount  of  system  capacity  as 
determined  by  OPRA  from  time  to  time. 
Theproposed amendment  provides  that 
the  capacity  available  for  FCO  market 
data  will  be  capable  of  handling  at  least 
350  messages  per  second  ("mps"),  the 
amount  currently  assigned  by  OPRA  to 
FCO  market  data.  OPRA  represents  that 
such  capacity  is  sufficient  to  meet  the 
anticipated  needs  of  the  FCO  market. 
OPRA  represents  that  the  proposed 
amendment  would  make  no  substantive 
change  to  the  provisions  of  the  OPRA 
Plan. 

n.  Implementation  of  Plan  Amendment 

OPRA  intends  to  make  the  proposed 
amendment  to  the  OPRA  Plan  effective 
immediately  upon  approval  of  the 
amendment  by  the  Commission 
pursuant  to  Rule  llAa3-2  under  the 
Act. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  plan 
amendment  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC,  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  and  all  written  statements 
vrith  respect  to  the  proposed  plan 
amendment  that  are  filed  with  the 
Conunission,  and  all  written 
communications  relating  to  the 
proposed  plan  amendment  between  the 
Commission  and  any  person,  other  than 
those  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room. 
Copies  of  the  filing  will  also  be  available 
at  the  principal  offices  of  OPRA.  All 
submissions  should  refer  to  File  No. 
SR-OPRA-2001-03  and  should  be 
submitted  by  January  22,  2002. 


For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  F.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-215  Filed  1-3-02;  8:45  am] 

BILLING  CODE  WIO-OI-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45199;  RIe  No.  SR-MSRB- 
2001-09] 

Self-Regulatory  Organizations;  Notica 
of  Filing  and  Immediate  Effectiveness 
of  Profwsed  Rule  Change  by  ttte 
Municipal  Securities  Rulemaking 
Board  Relating  to  Rule  A-4,  on 
Meetings  of  t»M  Board 

December  27,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
13,  2001,  the  Municipal  Securities 
Rulemaking  Board  ("Board"  or 
"MSRB")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission" 
or  "SEC")  a  proposed  rule  change  as 
described  in  Items  I.  II,  and  III  below, 
which  Items  have  been  prepared  by  the 
MSRB.  The  MSRB  has  designated  the 
proposed  rule  change  as  concerned 
solely  with  the  administration  of  the 
Board  under  section  19(b)(3)(A)  of  the  - 
Act,  which  renders  the  proposed  rule 
change  effective  upon  receipt  by  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  MSRB  has  filed  with  the 
Commission  a  proposed  rule  change  to 
amend  rule  A-4,  on  meetings  of  the 
Board,  to  include  E-mail  as  a  method  of 
contacting  and  polling  Board  members. 
The  text  of  the  proposed  rule  change  is 
set  forth  below.  Additions  are  italicized; 
deletions  are  bracketed. 

Rule  A-4.  Meetings  of  the  Board 

(a)  No  change. 

(b)  Notice  of  Meetings.  Notice  of  the 
time  and  place  of  special  meetings  of 
the  Board  shall  be  mailed  to  each 
member,  at  such  member's  address 
appearing  in  the  records  of  the  Board, 
not  later  than  the  seventh  calendar  day 
preceding  the  date  on  which  the 


3  17CFR200.30-3(a)(29). 
'  15  U.S.C.  78s(b)(l). 
il7CFR240.19b-«. 
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meeting  is  to  be  held,  or  by  telephone, 
[telegraph,]  E-mail  or  personal  delivery 
not  later  than  the  third  calendar  day 
preceding  the  date  on  which  the 
meeting  is  to  be  held.  Written  notice  of 
special  meetings  of  the  Board  shall  be 
signed  by  the  Secretary  to  the  Board. 
Notice  of  a  special  meeting  shall  also  set 
forth  the  purpose  or  purposes  of  the 
meeting  and  the  name  or  names  of  the 
person  or  persons  at  whose  request  the 
meeting  is  being  called.  Notice  of  a 
special  meeting  need  not  be  given  to  any 
member  who  submits  a  signed  waiver  of 
notice  before  or  after  the  meeting,  or 
who  attends  the  meeting  without 
protesting,  prior  thereto  or  at  the 
commencement  thereof,  the  lack  of 
notice  to  such  member.  No  notice  of 
regular  meetings  of  the  Board  shall  be 
required. 

(c)  No  change. 

(d)  Action  Without  a  Meeting.  Action 
by  the  Board  may  be  taken  without  a 
meeting  by  written  consent  of  the  Board 
setting  forth  the  action  so  taken  or  by 
telephone  or  E-mail  poll  of  all  members 
of  the  Board,  provided  that,  in  the  case 
of  action  taken  by  telephone  or  E-mail 
poll,  the  Board,  at  a  meeting,  or  the 
chairman  of  the  Board  authorizes  the 
action  to  be  taken  by  such  means.  The 
Executive  Director  shall  transmit  to  each 
Board  member,  as  soon  as  practicable 
after  a  telephone  or  E-mail  poll  is  taken, 
a  written  statement  setting  forth  the 
question  or  questions  with  respect  to 
which  the  telephone  or  E-mail  poll  was 
taken  and  the  results  of  the  telephone  or 
E-mail  poll.  Such  statement  shall  also  be 
entered  in  the  minutes  of  the  next  Board 
meeting.  In  the  case  of  action  taken 
without  a  meeting  by  written  consent, 
[or]  telephone  or  E-mail  poll,  an 
affirmative  vote  of  a  majority  of  the 
whole  Board  is  required. 

n.  Setf-Regolatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statidory  Basis  for,  the  Proposed  Rule 


In  its  filing  with  the  Cocunission,  the 
Board  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conmients  it  received  on  the  proposed 
rale  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specifieid  in  Item  IV  below.  The 
Board  has  prepared  srmunaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

Rule  A-4,  on  meetings  of  the  Board, 
establishes  the  procedures  and 
requirements  for  holding  Board 
meetings,  the  notice  of  the  time  and 
place  required  for  special  meetings,  the 
quonun  and  voting  requirements,  and 
the  procedures  for  taking  action  without 
a  Board  meeting. 

Rule  A-4(b),  on  notice  of  meetings, 
provides  that  notice  of  the  time  and 
place  of  special  meetings  of  the  Board 
shall  be  mailed  to  each  Board  member 
not  later  than  the  seventh  calendar  day 
preceding  the  date  on  which  the 
meeting  is  to  be  held,  or  by  telephone, 
telegraph  or  personal  delivery  not  later 
than  the  third  calendar  day  preceding 
the  date  on  which  the  meeting  is  to  be 
held.  Notice  of  a  special  meeting  shall 
also  set  forth  the  purposes  or  purposes 
of  the  meeting  and  the  name  or  names 
of  the  person  or  persons  at  whose 
request  the  meeting  is  being  called. 

Rule  A-4(d),  on  action  without  a 
meeting,  provides  that  action  by  the 
Board  may  be  taken  without  a  meeting 
by  written  consent  of  the  Board  or  by 
telephone  poll  of  all  members  of  the 
Board,  provided  that  certain 
administrative  procedures  are 
followed.  3 

The  proposed  rule  change  amends 
rules  A-4(b)  and  A-4(d)  to  include  E- 
mail  as  a  method  of  contacting  and 
polling  Board  members.  The 
amendment  to  rule  A— 4(b)  provides  that 
notification  of  special  meetings  of  the 
Board  may  be  made  by  e-mail  and  it 
removes  notification  of  such  meetings 
by  the  use  of  telegraph.  The  amendment 
to  rule  A-4(d)  provides  that  e-mail  may 
be  used  in  conducting  a  poll  of  the 
Board  for  action  taken  without  a 
meeting. 

2.  Basis 

The  MSRB  has  adopted  the  proposed 
rule  change  pursuant  to  section 
15B(b)(2)(I)  of  the  Act,  which  authorizes 
the  MSRB  to  adopt  rules  that  provide  for 


^The  administrative  procedures  contained  in  rule 
A-4(d)  are: 

*  *  *  in  the  case  of  action  taken  by  telephone 
poll,  the  Board,  at  a  meeting,  or  the  chairman  of  the 
Board  authorizes  the  action  to  be  taken  by  such 
means.  The  Executive  Director  shall  transmit  to 
each  Board  member,  as  soon  as  practicable  after  a 
telephone  poll  is  taken,  a  written  statement  setting 
forth  the  question  or  questions  with  respect  to 
which  the  telephone  poll  was  taken  and  the  results 
of  the  telephone  poll.  Such  statement  shall  also  be 
entered  in  the  minutes  of  the  next  Board  meeting. 
In  the  case  of  action  taken  without  a  meeting  by 
written  consent  or  telephone  poll,  an  affirmative 
vote  of  a  majority  of  the  whole  Board  is  required. 


the  operation  and  administration  of  the 
Board. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  since  it  only  applies 
to  the  operation  and  administration  of 
the  MSRB. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  E£Eectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  MSRB  has  designated  the 
proposed  rule  change  as  concerned 
solely  with  the  administration  of  the 
MSRB  under  section  19(b)(3)(A)  of  the 
Act,  which  renders  the  proposed  rule 
change  effective  upon  receipt  by  the 
Commission.  At  any  time  within  60 
days  of  filing  of  the  proposed  rule 
change,  the  Commission  may  sunmiarily 
abrogate  the  proposed  rule  change  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW!, 
Washington.  DC  20549-0609.  Copies  of 
the  submissions,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copjring  at 
the  MSRB's  principal  offices.  All 
submissions  should  refer  to  File  No. 
SR-MSRB-2001-09  and  should  be 
submitted  by  January  25,  2002. 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland,^ 
Deputy  Secretary. 
[FR  Doc.  02-180  Filed  1-3-02;  8:45  am) 

BILUNG  CODE  aOIO-OI-M 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45206;  RIe  No.  SR-NASI>- 
2001-76] 

Self-Regulatory  Organization*;  Order 
Granting  Aeceteratad  Approval  to  a 
Proposed  Rula  Change  and 
Amendment  No.  1  Thereto  by  the 
National  Association  of  Securities 
Dealers,  inc.  Amending  NASD  Rules 
4510, 4520  and  4530  Relating  to  Issuer 
Entry  and  Annual  Fee  Schedules 

December  28,  2001. 
I.  Introduction 

On  October  31 ,  2001 ,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  Association  Rules  4510,  4520, 
and  4530  pertaining  to  issuer  entry  and 
annual  fee  schedules  for  The  Nasdaq 
National  and  The  Nasdaq  SmallCap 
Markets  for  both  domestic  and  non-U.S. 
listings  as  well  as  additional  conforming 
changes.  On  November  21.  2001. 
Nasdaq  filed  Amendment  No.  1  to  the 
proposed  rule  change.^  The  proposed 
rule  change  and  Amendment  No.  1  were 
published  for  comment  in  the  Federal 
Register  on  November  30,  2001  .<  No 
comments  were  received  regarding  the 
proposed  rule  change,  as  amended.  This 
order  approves  the  proposed  rule 
change,  as  amended,  on  an  accelerated 
basis. 

n.  Description  of  the  Proposed  Rule 
Change 

The  NASD  proposed  to  amend  the 
Association  Rules  4510,  4520,  4530 
pertaining  to  issuer  entry  and  annual 
fees  on  The  Nasdaq  National  Market  and 


The  Nasdaq  SmallCap  Market  for  both 
domestic  and  foreign  listings.  It  has 
been  approximately  ten  years  since  the 
NASD  amended  the  entry  and  annual 
fees  for  SmallCap  ?  and  American 
Depository  Receipts  ("ADR")  listings,^ 
and  four  years  since  it  amended  The 
Nasdaq  National  Market  entry  and 
annual  fees.' 

The  NASD  proposed  to  increase  entry 
and  aimual  fees  for  The  Nasdaq 
National  Market,  including  ADRs.  The 
Nasdaq  National  Market  entry  fees 
would  be  split  into  two  fee  schedules: 
one  schedule  for  all  U.S.  issuers  and 
foreign  issuers  raising  capital  in 
conjunction  with  their  listing  on 
Nasdaq;  and  another  schedule  for 
foreign  issuers  that  are  not  raising 
capital  in  connection  with  their  listing. 
This  second  schedule  has  somewhat 
lower  fees  for  foreign  listings  imder  5 
million  shares,  in  recognition  of  the  fact 
that  these  listings  are  non-capital  raising 
and  generally  represent  secondary 
market  listings.  The  NASD  will  also 
increase  its  existing  annual  fee  structure 
for  The  Nasdaq  National  Market. 

The  NASD  proposed  to  increase  entry 
and  annual  fees  for  The  Nasdaq 
SmallCap  Market  as  well.  ADRs  on  The 
Nasdaq  SmallCap  Market  will  follow  the 
same  annual  fee  schedule  as  domestic 
and  foreign  issues.  Finally,  the  NASD 
intends  to  add  a  new  fee  schedule  to  the 
NASD  Rule  4500  Series  for  Other 
Securities  qualified  imder  NASD  Rule 
4420(f).  Finally,  the  NASD  requested 
that  die  new  fees  apply  as  of  January  1, 
2002  in  order  to  be  consistent  with  the 
expectations  of  Nasdaq  listed  companies 
and  to  ease  administration  of  the  fees.* 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  association.^  In  particidar,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  section  15A(b)(6)  of  the  Act  ^° 
because  it  is  designed  to  promote  just 
and  equitable  principles  of  trade.  In 
addition,  the  Commission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  15A(b)(5)  of  the 


*  17  CFR  200.30-3(a)(12) 

>  15  U.S.C.  788(b)(1). 

2 17  CFR  240.19b-l. 

3  See  letter  from  Sara  Nelson  Bloom,  Associate 
General  Counsel,  Nasdaq,  to  Katharine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  November  21, 
2001  ("Amendment  No.  1"). 

«  See  Securities  Exchange  Act  Release  No.  45101 
(November  23,  2001),  66  FR  59827. 


s  See  Securities  Exchange  Act  Release  No.  30143 
(January  2, 1992),  57  FR  726  (January  8. 1992). 

•  See  Securities  Exchange  Act  Release  No.  28731 
(January  2, 1991),  59  FR  906  (January  9. 1991). 

'See  Securities  Exchange  Act  Release  No.  39613 
(February  2, 1998),  63  FR  6789  (February  10, 1998). 

»  See  Amendment  No.  1 ,  supra  note  3. 

»In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

1015U.S.C.  78o-3(b)(6). 


Act ''  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members, 
issuers,  and  other  persons  using  any 
facility  or  systems  which  the  association 
operates.  Specifically,  the  increase 
reflects  additional  costs  that  Nasdaq  has 
represented  it  incurs  for  services 
provided  to  issuers.  As  represented  by 
the  NASD,  it  has  committed  increased 
resources  to  provide  regulatory 
oversight,  client  coverage,  and 
professional  services  to  listed 
companies.  The  Nasdaq  represents  that 
additional  resources  were  committed  to 
fund  regiUatory  costs  associated  with 
the  institution  of  corporate  governance 
requirements  on  The  Nasdaq  SmallC^ap 
Market  in  1997.  Furthermore,  Nasdaq 
represents  that  it  has  made  several 
market  improvements  such  as  Nasdaq 
Online,  the  Nasdaq  Marketsite,  and 
enhancements  to  Nasdaq.com,  as  well  as 
market  quality  improvements  such  as 
decimalization,  SuperSOES.  and  the 
development  of  SuperMontage.  In 
addition,  Nasdaq  has  represented  that  it 
also  intends  to  allocate  resources  to 
fimd  service  enhancements  requested  by 
Nasdaq  companies,  such  as  creating  a 
telephone  and  technology-based 
corporate-client  information  center  to 
provide  Nasdaq  companies  with  a  range 
of  integrated  products  and  services  in  a 
more  centralized  and  timely  maimer." 

Nasdaq  seeks  to  implement  the 
proposed  fees  on  January  1,  2002.  In 
order  to  be  consistent  with  the 
expectations  of  Nasdaq  listed  companies 
and  to  ease  administration  of  the  fees, 
Nasdaq  has  requested  that  the 
(Ik)mmission  find  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change,  as 
amended,  prior  to  the  thirtieth  day  after 
publication  in  the  Federal  Register.  The 
Commission  notes  that  the  proposed 
rule  change  and  Amendment  No.  1  were 
noticed  for  the  hill  21 -day  comment 
period  and  the  Commission  received  no 
comments  regarding  the  proposed  rule 
change,  as  amended.  The  Commission 
believes  that  granting  accelerated 
approval  to  the  proposed  rule  change 
will  allow  Nasdaq  to  implement  the 
new  fees  by  January  1,  2002,  and  will 
provide  issuers  with  notice  and  an 
opportimity  to  budget  for  the  additional 
costs.  Accordingly,  the  Commission 
finds  good  cause,  consistent  with 


"  15  U.S.C.  78o-3(b)(5). 

"  See  Amendment  No.  1,  supra  note  3. 
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section  15A(b)  ^^  and  section  19(b)(2)  of 
the  Act  *^  to  approve  the  proposed  rule 
change,  as  amended,  on  an  accelerated 
basis. 

IV.  Cmchision 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposal,  as 
amended,  is,  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereimder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,!^  that  the 
proposed  rule  change  (SR-NASDA- 
2001-76),  as  amended,  is  approved  on 
an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.''* 

Maiguct  H.  McFarland, 

Deputy  Secretary. 

1-3-02 


[FR  Doc.  02-178  Filed 

ICOOE 


12;  8:45  am] 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[TtataMe  No.  34-45184;  Hie  No.  SR-Ptilx- 
2001-48] 

SelHtoguiatory  Organizations; 
Philadelphia  Slocli  Exchange,  Inc.; 
Order  Approving  Propoaed  Rule 
Change  and  Amendments  No.  1  and  2 
Halaliiig  to  the  Establishment  of  a 
Remote  Specialist  Program 

December  21,  2001. 

Qa  October  22,  2001,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
establish  a  remote  specialist  program. 

The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  in  the  Federal  Register  on 
November  12,  2001. ^  No  comments 
were  received  on  the  proposal.  The 
proposal  was  amended  on  November  29, 
2001.'*  In  this  order,  the  Commission  is 


"15U.S.C.  78o-3(b). 

»« 15  U.S.C.  78«(b)(2). 

»/d. 

"17  CFR  20O.3O-3(aMl2). 

>  15  U.S.C  788(b)(1). 

»17CFR240.19b-». 

'  See  Securities  Exchange  Act  Release  No.  45014 
(November  2.  2001).  66  FR  56888. 

'*  See  letter  from  Carla  Behnfeldt,  Director,  Legal 
Department  New  Product  Development  Group,  Phlx 


approving  the  proposed  rule  change,  as 
amended. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  theretmder 
applicable  to  a  national  securities 
exchange  ^  and,  in  particular,  with  the 
requirements  of  section  6(b)(5).^ 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)(5)  of  the  Act ''  because  it  is 
designed  to  perfect  the  mechanisms  of 
a  free  and  open  market  and  a  national 
market  system  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
Commission  believes  that  a  remote 
specialist  program  will  assist  the 
Exchange  in  maintaining  an  efficient 
and  open  market. 

The  Commission  approves  this 
proposed  rule  change  provided  that  the 
Exchange  meet  the  following 
conditions:  (i)  The  Exchange  shall  have 
place  specific  information  barrier 
policies  and  surveillance  policies  that 
are  consistent  with  the  Exchange's 
existing  rules  and  that  are  acceptable  be 
the  Commission's  Office  of  Compliance 
Inspections  and  Examinations  ("OCIE"); 
(ii)  each  remote  PACZE  terminal  shall  be 
individually  identified  and  associated 
with  (an)  authorized  and  qualified 
specialist(s)  and/or  registered  clerk(s) 
and  will  require  a  non-transferable 
Remote  Authorization;  and  (iii)  all 
registered  specialists  and  clerks,  except 
those  currently  operating  as  floor 
specialists  and  clerks,  must  complete  a 
floor  training  program.^  The  training 
may  be  waived  by  the  Exchange  for 
people  in  exceptional  circtimstances  if 
other  arrangements  are  made  with  and 
approved  by  the  Exchange.  However,  a 
waiver  will  only  be  permitted  if  the 
Exchange  is  assured  that  the  person 


to  John  Riedel,  Attorney  Adviser,  Division  of 
Market  Regulation  ("Division"),  Commission,  dated 
November  28,  2001  ("Amendment  No.  2").  In 
Amendment  No.  2.  several  technical  edits  are  made 
to  subsection  (n)  of  proposed  rule  461  that  do  not 
need  to  be  published  for  comment. 

^  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c(f). 

•15  U.S.C.  78f(b)(5). 

'  15  U.S.C  7af(b)(5). 

'The  floor  training  must  include,  among  other 
things:  communication  procedures  with  Floor 
Brokers,  PACE  Desk,  Surveillance,  Systems 
Support,  and  ITS  coordination  with  the  Floor 
remote/competing  specialist  program  and  Unlisted 
Trading  Privilege  applications  and  procedures, 
stock  allocation  procedures;  trading  halt 
procedures;  and  books  and  records/reports 
available. 


requesting  the  waiver  has  made  other 
arrangements  that  ensure  that  the 
person  meet  all  of  the  training 
requirements.  The  training  may  not  be 
waived  for  easily  remedied  reasons  such 
as  geographical  location  or 
inconvenience. 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  2  prior  to 
the  thirtieth  day  after  notice  of  the 
publication  in  the  Federal  Register. 
Amendment  No.  2  makes  minor 
technical  changes  to  the  proposed  rule 
language,  dealing  with  non- 
transferability of  the  remote 
authorizations.  The  Commission 
therefore  finds  that  acceleration  of 
Amendment  No.  2  is  appropriate. 

Solicitation  of  CommentB 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2,  including  whether  the  proposed 
amendments  are  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copie|  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
amendments  that  are  filed  with  the 
Commission,  and*  all  written 
communications  relating  to  the 
amendments  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552,  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-98  and  should  be     . 
submitted  by  January  25,  2002. 

It  Is  Therefore  Ordered,  pusuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-Phlx-2001- 
98),  as  amended,  is  approved. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-179  Filed  1-3-02;  8:45  am] 
BNJJNQ  CODE  MKHH-W 


"15U.S.C  788(b)(2). 
'"17  CFR  200.30-3(a)(12). 
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DEPARTMENT  OF  STATE 
[Public  Notice  3873] 

Exdienge  Viettor  Program  Deeignation 
Staff,  Bureau  of  Educational  and 
Cultural  Affairs;  30-Day  Notice  of 
Propoeed  Information  Coliectlon: 
Certificate  of  Eligibility  for  Exdiange 
Visitor  (J-1)  Status;  Control  (to.  1405- 
0119;  Department  of  Stale  Form  DS- 
2019  and  IAP-66P 

ACnON:  Notice. 


summary:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Submit  comments  to  OMB  within  30 
days  of  the  publication  of  this  notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  o/flequest:  Extension  of  a 
currently  approved  collection.     . 

Originating  Office:  Exchange  Visitor 
Program  Designation  Staff,  Bureau  of 
Educational  and  Cultural  Affairs  (ECA/ 
EC/ECD). 

Title  of  Information  Collection: 
Certificate  of  Eligibility  for  Exchange 
Visitor  (J-1)  Status. 

Frequency:  On  occasion. 

Form  Numbers:  DS-2019  and  lAP- 
66P. 

Respondents:  U.S.  Department  of 
State  designated  Exchange  Vistor 
Program  sponsors  and  exchange  visitors. 

Estimated  Number  of  Respondents: 
300,000. 

Average  Hours  Per  Response:  45 
minutes. 

Total  Estimated  Burden:  1,350,000 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  oh 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology 
FOR  FURTHER  MFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 


may  be  obtained  from  the  Exchange 
Visitor  Program  Designation  Staff  (ECA/ 
EC/PS),  Office  of  Exchange 
Coordination  and  Designation,  Bureau 
of  Educational  and  Cultural  Affairs,  301 
Fourth  Street,  SW.,  Room  734,  U.S. 
Department  of  State,  Washington,  DC 
20520;  telephone:  202^01-9810.  Public 
comments  and  questions  should  be 
directed  to  the  State  Department  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20530,  who  may  be 
reached  on  202-395-3897. 

Dated:  December  6,  2001. 
lames  D.  Whitten, 

Executive  Director,  Bureau  of  Educational 
and  Cultural  Affairs,  Department  of  State. 
[FR  Doc.  02-237  Filed  1-3-02;  8:45  am) 
BILLING  CODE  4710-Ofr-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3872] 

Privacy  Act  of  1974,  as  Amended:  New 
System  of  ftocords 

Notice  is  hereby  given  that  the 
Department  of  State  proposes  to  create 
a  new  system  of  records,  STATE-40, 
pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a(r)),  and  the  Office  of 
Management  and  Budget  Circular  No. 
A-130,  Appendix  I.  The  Department's 
report  was  filed  with  the  Office  of 
Management  and  Budget  on  December 
18,  2001. 

"This  system  of  records  is  being 
implemented  by  the  Department  of  State 
to  facilitate  an  electronic  database  of 
official,  publicly  accessible  locator 
information  for  all  Department  of  State 
personnel,  domestic  and  overseas; 
overseas  employees  of  other  foreign 
affairs  agencies  receiving  payroll 
services  from  the  Department;  and 
contractors.  Emergency  contact 
information  is  also  maintained,  but  is 
not  publicly  available. 

Any  persons  interested  in 
commenting  on  this  system  of  records 
may  do  so  by  submitting  comments  in 
writing  to  Margaret  Peppe,  Chief; 
Programs  and  Policies  Division;  Office 
of  IRM  Programs  and  Services;  A/RPS/ 
IPS/PP;  U.S.  Department  of  State,  SA-2; 
Washington,  D.C.  20522-6001  or  by  fax 
at  202-261-8571. 

This  system  of  records  will  be 
effective  40  days  frt)m  the  date  of 
publication,  unless  we  receive 
comments  that  will  result  in  a  contrary 
determination. 

The  new  system  description, 
"Electronic  Telephone  Directory 


(e*Phone),  STATE-40"  will  read  as  set 
forth  below. 

Dated:  December  18.  2001. 
William  A.  Eaton, 

Assistant  Secretary  for  the  Bureau  of 
Administration. 

State-40 

SYSTEM  NAME: 

Electronic  Telephone  Directory 
(e*Phone). 

SECUflfTY  CLASSIRCA-nON: 

Sensitive  but  Unclassified  (SBU). 

SYSTEM  location: 

Department  of  State;  2201  C  Street, 
NW;  Washington,  DC  20520. 

CATEGOMES  Of  INOMDUALS  COVERED  BY  THE 
system: 

All  current  Civil  Service  (CS)  and 
Foreign  Service  (FS)  direct  hire 
employees  of  the  Department  of  State, 
domestic  and  overseas,  regardless  of 
employee  type  (i.e.,  full-time,  part-time); 
direct  hire  overseas  employees  of  other 
foreign  affairs  agencies  who  receive 
payroll  services  fttjm  the  Department, 
regardless  of  employee  type;  direct  hire 
personal  service  contractors,  domestic 
and  overseas;  and  all  other  contractor 
staff,  domestic  and  overseas. 

CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

The  information  in  this  system 
contains  employees'  and  contractors' 
public  and  private  contact  information. 
Information,  deemed  part  of  the  public 
domain,  includes  employee  name, 
organization,  office  room  number  and 
building,  and  office  phone  number. 
Private  information  includes 
supervisor's  name,  e-mail  address,  date 
of  birth,  gender,  marital  status,  category 
of  employee,  home  address  and  home 
phone  number  for  the  individual,  as 
well  as  emergency  contact  information, 
including  name,  home  and  work  phone 
numbers  of  the  contact,  and  the 
contact's  relationship  to  the  individual. 

AUTHOraTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301  (Management  of  the 
Department  of  State); 

22  U.S.C.  2581  (General  Authority  of 
Secretary  of  State);  22  U.S.C.  2651a 
(Organization  of  the  Department  of 
State). 

PURPOSE(S): 

The  information  contained  in  this 
system  of  records  is  collected  and 
maintained  by  the  Bureau  of 
Information  Resources  Management  in 
the  administration  of  its  responsibility 
for  maintaining  the  Department's 
centralized  database  of  official,  publicly 
accessible  locator  information  for  all 
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personnel,  both  domestic  and  overseas, 
as  well  as  contractors.  Further,  home 
and  designated  emergency  contact 
information,  not  publicly  accessible,  is 
maintained  for  emergency  use  only. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  MCUJOMG  CATEGORIES  OF  USERS  AND 
PURPOSES  OF  SUCH  USES: 

The  information  in  this  system  may 
be  used  by  any  Department  employee  or 
contractor  who  needs  an  office  address, 
including  room  nimiber  and  building 
location  as  applicable,  or  office  phone 
number  for  any  other  employee  or 
contractor.  Home  and  designated 
emergency  contact  information  is 
provided  on  a  need-to-know  basis  to 
specific,  authorized  Department  of  State 
officials  in  the  event  of  an  individual  or 
general  emergency,  where  such  contact 
needs  to  be  notified  of  the  well-being  of 
said  employee(s)  or  contractor(s). 

POUOES  AND  PRACTICES  FOR  StORVIG, 
RETRIEVM6,  ACCESSING,  RETAIMNG  AND 
nSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

■  Electronic  media. 

RETRKVABHJTY: 

Individual  name. 

SAFEGUARDS: 

All  employees  of  the  D^artment  of 
State  have  imdergone  a  thorough 
backgroimd  security  investigation  and 
contractors  have  backgroimd 
investigations  in  accordance  with  their 
contracts.  Access  to  the  Department  and 
its  annexes  is  controlled  by  security 
guards  and  admission  is  limited  to  those 
individuals  possessing  a  valid 
identification  card  or  individuals  under 
proper  escort.  The  database  server  is 
located  in  a  restricted  area,  access  to 
which  is  limited  to  authorized 
personnel.  Access  to  computerized  files 
is  password-protected  and  under  the 
direct  supervision  of  the  system 
manager.  The  system  manager  has  the 
capidiility  of  printing  audit  trails  of 
access  bom  the  computer  media, 
thefieby  permitting  regular  and  ad  hoc 
monitoring  of  computer  usage. 


HfelfcNIMJNANDI 

These  records  will  be  maintained 
until  they  become  inactive,  at  which 
time  they  will  be  retired  or  destroyed  in 
accordance  with  published  record 
schedules  of  the  Department  of  State 
and  as  approved  by  the  National 
Archives  and  Recrads  Administration. 
More  specific  information  may  be 
obtained  by  writing  to  the  Director; 
OfBoe  of  IRM  Pro-ams  and  Services; 
SA-2;  Department  of  State;  515  22nd 
Street  NW.,  Washington.  DC  20522- 
6001  or  by  fax  at  202-261-«571. 


SYSTEM  MANAGER  AND  ADDRESS: 

Executive  Director;  Bureau  of 
Information  Resources  Management; 
Department  of  State;  2201  C  Street  NW., 
Washington,  DC  20520. 

NOTIFICATION  PROCEDURE: 

Individuals  who  have  reason  to 
believe  that  the  Biueau  of  Information 
Resoiuces  Management  might  have 
records  pertaining  to  themselves  should 
write  to  the  Director;  Office  of  IRM 
Programs  and  Services;  SA-2; 
Department  of  State;  515  22nd  Street 
NW.,  Washington,  DC  20522-6001  or 
send  by  fax  at  202-161-8571.  The 
individual  must  specify  that  he/she 
wishes  the  Electronic  Telephone 
Directory  {e*Phone)  to  be  checked.  At  a 
minimum,  the  individual  should 
include:  name;  date  and  place  of  birth; 
ciurent  mailing  address  and  zip  code; 
signature;  and  preferably  his/her  social 
security  munber;  a  brief  description  of 
the  circumstances  that  caused  the 
creation  of  the  record,  and  the 
approximate  dates  which  give  the 
individual  cause  to  believe  that  he/she 
is/was  listed  in  the  Electronic 
Telephone  Directory  (e*Phone). 

RECORD  ACCESS  AND  AMENDMENT  PROCEDURES: 

Individuals  who  wish  to  gain  access 
to  or  amend  records  pertaining  to 
themselves  should  log  on  to  e*Phone 
using  their  user-id  and  password  to 
make  updates/amendments.  You  may 
also  request  access  or  amendments  by 
writing  to  the  Director;  Office  of  IRM 
Programs  and  Services  (address  above). 

RECORD  SOURCE  CATEGORIES: 

These  records  contain  information 
about  employees  that  is  automatically 
fed  into  e*Phone  via  a  weekly  interface 
with  the  Department's  Human 
Resovirces  System  (Global  Employment 
Management  System).  Information  not 
publicly  available  is  provided  by  the 
individual  who  is  the  subject  of  these 
records.  Information  regarding 
contractors  and  any  other  direct  hire 
information  is  added  by  request  of  the 
individual,  by  the  Post  Administrative 
Office  or  the  IRM  Executive  Office. 

SYSTEMS  EXEMPTED  FROM  CERTAM  PROVSNMS 
OFTNEACT: 

None. 
(FR  Doc.  02-236  Filed  1-3-02;  8:45  am] 
BMJJNQ  CODE  4nO-a«-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Opportunity  for  Public 
Comment  on  Surplus  Property  Release 
at  Henry  Tift  Myers  Airport,  TIflon, 
Georgia 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice. 

summary:  Under  the  provisions  of  Title 
49,  U.S.C.  Section  47153(c),  notice  is 
being  given  that  the  FAA  is  considering 
a  request  from  the  Tift  County  Airport 
Authority  to  waive  the  requirement  that 
a  g.246-acre  parcel  of  surplus  property, 
located  at  the  Henry  Tift  Myers  Airport, 
be  used  for  aeronautical  purposes. 
DATES:  Comments  must  be  received  on 
or  before  February  4,  2002. 
ADDRESSES:  Comments  on  this  notice 
may  be  mailed  or  delivered  in  triplicate 
to  die  FAA  at  the  following  address: 
Atlanta  Airports  District  Office,  1701 
Coliunbia  Ave,  Suite  2-260,  Campus 
Building,  College  Park,  GA  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  to  Dr.  Greg  Anderson, 
Authority  Chairman,  of  the  Tift  County 
Airport  Authority  at  the  following 
address:  PO  Box  826,  Tifton,  GA  31793- 
0826. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rusty  Nealis,  Program  Manager,  Atlanta 
Airports  District  Office,  1701  Columbia 
Ave,  Suite  2-260,  Campus  Building, 
College  Park,  GA  30337-2747,  (404) 
305-7142.  The  Application  may  be 
reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
is  reviewing  a  request  by  Tift  County 
Airport  Au&ority  to  release  9.246  acres 
of  siuplus  property  at  the  Henry  Tift 
Myers  Airport.  The  property  will  be 
purchased  by  Georgia  Department  of 
Transportation  and  will  used  as  their 
maintenance  facility  as  it  has  been  for 
over  20  years.  The  use  of  this  property 
as  a  maintenance  fecility  has  never 
adversely  effected  the  airport's 
operations  and  is  considered 
compatible.  The  property  fronts  State 
Route  125  and  is  adjacent  and  east  of 
the  existing  National  Guard  Facility. 
The  net  proceeds  from  the  sale  of  this 
property  will  be  used  for  airport 
purposes. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  MFORMATKM 
CONTACT.  In  addition,  any  person  may, 
upon  request,  inspect  the  request,  notice 
and  other  documents  germane  to  the 
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request  in  person  at  the  Tift  County 
Airport  Authority. 

Issued  in  Atlanta,  Georgia,  on  November 
20,  2001. 
Scott  L.  Seritt, 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 

[FR  Doc.  02-167  Filed  1-3-02;  8:45  am] 
BiLUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice  and 
Receipt  of  Noise  Compatibility 
Program  and  Request  for  Review 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA).annoimces  its 
determination  that  the  noise  exposure 
maps  submitted  by  Seattle-Tacoma 
International  Airport  under  the 
provisions  of  49  U.S.C.  Sec.  47503(a) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements.  The  FAA 
also  annoimces  that  it  is  reviewing  the 
proposed  noise  compatibility  program 
that  was  submitted  for  Seattle-Tacoma 
International  Airport  under  part  150  in 
conjunction  with  the  noise  exposure 
maps,  and  that  this  program  will  be 
approved  or  disapproved  on  or  before 
April  26,  2002. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  Seattle- 
Tacoma  International  Airport  noise 
exposure  maps  and  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  October  29, 
2001.  The  public  comment  period  ends 
December  27,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ossenkop,  FAA,  Airports 
Division,  ANM-611, 1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Comments  on  the  proposed  noise 
compatibility  program  should  also  be 
submitted  to  the  above  office. 
SUPPLEMENTARY  information:  This 
notice  announces  that  the  FAA  finds 
that  the  noise  exposure  maps  for  Seattle 
Tacoma  International  Airport  are  in 
compliance  with  applicable 
requirements  for  part  150,  effective 
October  29,  2001.  Further.  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  April  26,  2002.  This  notice 
also  announces  the  availability  of  this 
program  for  public  review  and 
comment. 


Under  49  U.S.C.  47503(a),  an  airport 
operator  may  submit  to  the  FAA  a  noise 
exposure  map  which  meets  agplicable 
regulations  and  which  depicts 
noncompatible  land  uses  as  of  the  date 
of  submission  of  such  map,  a 
description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  map.  49 
U.S.C.  47503(a)(1)  requires  such  maps  to 
be  developed  in  consultation  with 
interested  and  affected  parties  in  the 
local  community,  government  agencies 
and  persons  using  the  airport. 
An  airport  operator  who  has 
submitted  a  noise  exposure  map  that 
has  been  found  by  FAA  to  be  in 
compliance  with  the  requirements  of 
Federal  Aviation  Regulation  (FAR)  part 
150,  promulgated  piu^uant  to  49  U.S.C. 
47503(a)  may  submit  a  noise 
compatibility  program  for  FAA  approval 
which  sets  forth  the  measvires  the 
operator  has  taken  or  proposes  for  the 
reduction  of  existing  noncompatible 
uses  and  for  the  prevention  of  the 
introduction  of  additional 
noncompatible  uses. 

The  Manager  of  the  Airfield  Line  of 
Business  for  Seattle-Tacoma 
International  Airport  submitted  to  the 
FAA  noise  exposure  maps,  descriptions 
and  other  documentation  which  were 
produced  during  an  airport  Noise 
Compatibility  Study.  It  was  requested 
that  the  FAA  review  the  noise  exposure 
compatibility  program  imder  49  U.S.C. 

47504. 

The  FAA  has  completed  its  review  of 
the  noise  exposiue  maps  and  related 
descriptions  submitted  by  Seattle- 
Tacoma  International  Airport.  The 
specific  maps  imder  consideration  are 
Figiues  C40  and  Fl  in  the  submission. 
The  FAA  has  determined  that  these 
maps  for  Seattle-Tacoma  International 
Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  October 
29,  2001.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  the  determination  that  the 
maps  were  developed  in  accordance 
wiA  the  procedures  contained  in 
Appendix  A  of  FAR  part  150.  Such 
determination  does  not  constitute 
approval  of  the  applicant's  data, 
information  or  plans,  or  a  commitment 
to  approve  a  noise  compatibility 
program  or  to  fund  the  implementation 
of  that  program. 

ff  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposiue  contoiu« 
depicted  on  noise  exposiue  maps 
submitted  under  49  U.S.C.  47503,  it 
should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 


with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  49  U.S.C.  47507.  These 
functions  are  inseparable  bom  the 
ultimate  land  use  control  and  planning 
responsibilities  of  local  government. 
These  local  responsibilities  are  not 
changed  in  any  way  under  part  150  or 
through  FAA's  review  of  noise  exposure 
maps.  Therefore,  the  responsibility  for 
the  detailed  overlaying  of  noise 
exposure  contours  onto  the  maps 
depicting  properties  on  the  surface  rests 
exclusively  with  the  airport  operator 
which  submitted  those  maps,  or  with 
those  public  agencies  and  planning 
agencies  with  which  consultation  is 
required  under  49  U.S.C.  47503(a)(1). 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  the  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

The  FAA  has  formally  received  the 
noise  compatibility  program  for  Seattle- 
Tacoma  International  Airport,  also 
effective  on  October  29,  2001 . 
Preliminary  review  of  the  submitted 
material  indicates  that  it  conforms  to  the 
requirements  for  the  submittal  of  noise 
compatibility  programs,  but  that  further 
review  will  be  necessary  prior  to 
approval  or  disapproval  of  the  program. 
The  formal  review  period,  limited  by 
law  to  a  maximiun  of  180  days,  will  be 
completed  on  or  before  April  26,  2002. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150.  paragraph  150.33. 

The  primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
burden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
conunent  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  the  local  land  use 
authorities,  will  be  considered  by  the 
FA^  to  the  extent  practicable.  Copies  of 
the  noise  exposure  maps,  the  FAA's 
evaluation  of  the  maps,  and  the 
proposed  noise  compatibility  program 
are  available  for  examination  at  the 
following  locations: 
Federal  Aviation  Administration.  800 

Independence  Avenue.  SW.,  Room 

621.  Washington,  DC. 
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Federal  Aviation  Administration, 

Airports  Division,  Suite  315, 1601 

Lind  Avenue,  SW.,  Renton, 

Washington. 
Federal  Aviation  Administration, 

Seattle  Airports  District  Office.  1601 

Lind  Avenue,  SW.,  Suite  250,  Renton, 

Washington. 
Seattle-Tacoma  International  Airport, 

Noise  Abatement  Office,  Main 

Terminal,  Room  6619,  Mezzanine 

Level,  Seattle,  Washington. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Renton,  Washington,  October  29, 
2001. 

Lowell  H.  Johnson, 

Manager.  Airports  Division,  ANM-600, 
Northwest  Mountain  Region. 
[FR  Doc.  02-260  Filed  1-3-02;  8:45  am) 

8NJJN6  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aging  Transport  Systems  Rulemaking 
Advisory  Committee  Meeting 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aging 
Transport  Systems  Rulemaking 
Advisory  Committee  (ATSRAC). 
DATES:  The  FAA  vnll  hold  the  meeting 
on  January  23  and  24,  2002  from  9  a.m. 
to  4  p.m.  on  the  first  day  and  from  8 
a.m.  to  3:30  p.m.  on  the  second  day. 
AOOfCSSES:  Northwest  Airlines  Training 
Facility,  1000  Inner  Loop  Road,  Atlanta, 
Georgia  30337. 

FOR  FURTHER  MFORMATION  CONTACT: 
Shirley  Stroman,  Office  of  Rulemaking, 
ARM-208.  FAA,  800  Independence 
Avenue.  SW.  Washington.  DC  20591; 
telephone  (202)  267-7470;  fax  (202) 
267-5075;  or  e-mail 
shirley.stromcai®faa.gov. 

SUPPI.EMENTARY  INFORMATION:  This 
notice  announces  a  meeting  of  the  Aging 
Transport  Systeins  Rulemaking 
Advisory  Committee,  which  will  be 
held  at  the  Northwest  Airlines  Training 
Facility,  1000  Iimer  Loop  Road,  Atlanta, 
Georgia  30337.  * 

The  agenda  topics  for  the  meeting  will 
include  the  following:      j 

DayOne  ' 

•  Aging  Affects  on  Engine  Wiring 

•  Small  Transport  Aircraft  Study  Plan 

•  Enhanced  Airworthiness  Program  for 
Airplane  Systems  Update 


•  Research  and  Development  Update 

•  Flanunability  Presentation 

•  FAA  Economist  Overview 

•  Intrusive  Inspection 
Recommendations  Status 

Day  Two 

•  Standard  Wire  Practice  Manual 
Working  Group  and  Enhanced 
Training  Program  for  Wire  Systems 
Working  Group  Interim  Reports 

•  Wire  System  Certification 
Requirements  Working  Group  and 
Enhance  Maintenance  Criteria  for 
Systems  Working  Group  Status 
Reports 

Meeting  attendance  is  open  to  the 
public.  However,  space  will  be  limited 
by  the  size  of  the  available  meeting 
room.  The  FAA  will  provide 
teleconference  services  to  individuals 
who  wish  to  participate  by  telephone 
and  who  submit  their  requests  before 
January  15th.  If  you  use  the 
teleconference  service  from  within  the 
Washington,  DC  metropolitan  calling 
area,  the  call  would  be  considered  local. 
However,  callers  from  outside  this 
calling  area  will  be  responsible  for 
paying  long-distance  charges. 

In  addition  to  teleconferencing 
services,  we  will  provide  sign  and  oral 
interpretation,  as  well  as  a  listening 
device  if  requests  are  made  within  7 
calendar  days  before  the  meeting.  You 
may  arrange  for  these  services  by 
contacting  the  person  listed  under  the 
FOR  FURTHER  INFORMATION  CONTACT 
heading  of  this  notice. 

The  public  may  present  written 
statements  to  the  Committee  by 
providing  20  copies  to  the  Committee's 
Executive  Director  or  by  bringing  the 
copies  to  the  meeting.  Public  statements 
will  only  be  considered  if  time  permits. 

Issued  in  Washington,  DC  on  December  31, 
2001. 

Ida  M.  Klepper, 

Acting  Director,  Office  of  Rulemaking. 
[FR  Doc.  02-259  Filed  1-3-02;  8:45  am] 

BHJJNG  COOE  4nO-1»-« 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Docket  No.  AB-290  (Sub-No.  213X)] 

Norfolk  Southern  Railway  Company— 
AtMmdonment  Exemption— in  Wise 
County,  VA 

Norfolk  Southern  Railway  Company 
(NSR)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  Subpart  F— Exempt 
Abandonments  to  abandon  a  0.66-mile 
line  of  railroad  between  mileposts  LT- 
0.0  and  LT-0.66  at  Banner,  Wise 


County,  VA.  The  line  traverses  United 
States  Postal  Service  ZIP  Code  24293. 
NSR  has  certified  that:  (1)  No  local  ' 
traffichas  moved  over  the  line  for  at 
least  2  years;  (2)  no  overhead  traffic  has 
moved  over  the  line  for  at  least  2  years 
and  overhead  traffic,  if  there  were  any, 
could  be  rerouted  over  other  lines;  (3) 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  state  or 
local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period;  ' 
and  (4)  the  requirements  at  49  CFR 
1.105.7  (environmental  reports),  49  CFR 
1105.8  (historic  reports),  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment — Goshen,  360  I.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
effective  on  February  5,  2002,  unless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  liy  January  14, 
2002.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  24, 
2002,  with  the  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street.  N.W., 
Washington,  DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  NSR's 
representative:  James  R.  Paschall, 
General  Attorney,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510.  If  the  verified  notice 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  enviromnental  issues  (wliether  raised 
by  a  party  or  by  the  Board's  Section  of 
Enviromnental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  l>efore  the 
exemption's  ef!iBctive  date.  See  Exemption  of  Out- 
of-Service  Rail  Lines  5  I.C.C.2d  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

2  Each  OFA  must  be  accompanied  by  a  $1000 
filing  fee.  See  49  CFR  1002.2(f)(2S]. 
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contains  false  or  misleading 
information,  the  exemption  is  void  ab 
initio. 

NSR  has  filed  a  separate 
environmental  report  which  addresses 
the  abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources. 
SEA  will  issue  an  environmental 
assessment  (EA)  by  January  11,  2002. 
Interested  persons  may  obtain  a  copy  of 
the  EA  by  vmting  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423-0001)  or  by 
calling  SEA,  at  (202)  565-1552. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historical 
preservation,  public  use,  or  trail  use/rail 
banking  conditions  will  be  imposed, 
where  appropriate,  in  a  subsequent 
decision. 

Pursuant  to  provisions  of  49  CFR 
1152.29(e)(2),  NSR  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  the  line.  If 
consummation  has  not  been  effected  by 
NSR's  filing  of  a  notice  of 
consummation  by  January  4,  2003,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 
Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  December  27,  2001. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

(FR  Doc.  02-102  Filed  1-3-02;  8:45  am] 

BHJJNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submiesion  for  0MB  Review; 
Comment  Request 

December  17,  2001. 

The  Department  of  Treasury  has 
submitted  the  follovtring  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  this 


Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  February  4,  2002. 

Internal  Revenue  Service 

OMB  Number:  1545-1554. 

Form  Number:  IRS  Form  MTQ/941. 

Type  of  Review:  Extension. 

Title:  Montana  Quarterly  Tax  Report/ 
Employer's  Quarterly  Federal  Tax 
Return. 

Description:  Form  MTQ/941  is  used 
by  employers  to  report  payments  made 
to  employees  subject  to  income  and 
Social  Security  and  Medicare  taxes  and 
the  amoimts  of  these  taxes.  The  state  of 
Montana  and  the  Simplified  Tax  and 
Wage  Reporting  System  (STAWRS)  have 
formed  a  partnership  to  explore  the 
potential  of  combining  Montana's 
quarterly  reports  for  state  withholding. 
Old  Fund  Liability  tax,  and 
Unemployment  Insurance  with  the 
Employer's  Quarterly  Federal  Tax 
Return  (Form  941).  One  form  will  satisfy 
both  State  and  Federal  requirements  and 
will  make  employer  filing  faster  and 
easier. 

Respondents:  Business  or  other  for- 
profit.  Individual  or  households.  Not- 
for-profit  institutions.  Federal 
Government,  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  710. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

For  Form  941: 
Recordkeeping— 9  hr.,  34  min. 
Learning  about  the  law  or  the  form — 30 

min. 
Preparing  the  form— 40  min. 
•    Copying,  assembling,  and  sending  the 

form  to  the  IRS— 16  min. 

For  Form  941  TeleFile: 
Recordkeeping — 5  hr.,  16  min. 
Learning  about  the  law  or  the  Tax 

Record — 18  min. 
Preparing  the  Tax  Record— 23  min. 
TeleFile  phone  call— 11  min. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  30,661  hours. 

Clearance  Officer:  George  Freeland, 
Internal  Revenue  Service,  Room  5577. 
1111  Constitution  Avenue,  NW, 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
(FR  Doc.  02-168  Filed  1-3-02;  8:45  am] 

BRJJNQ  COOE  4S30-01-F 


DEPARTMENT  OF  THE  TREASURY 

Submission  (or  OMB  Review; 
Comment  Request 

December  18.  2001.   , 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  "be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110. 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  February  4,  2002 
to  be  assured  of  consideration. 

Internal  Revenue  Service 

OMB  Number:  1545-0047. 

Form  Number:  IRS  Form  5300  and 
Schedule  Q  (Form  5300). 
Type  o/ Review;  Extension. 

Title:  Application  for  Determination 
for  Employee  Benefit  Plan,  Schedule  Q 
(Form  5300);  and  Elective 
Determination  Requests  (Schedule  Q). 

Description:  IRS  needs  certain 
information  on  the  financing  and 
operating  of  employee  benefit  and 
employee  contribution  plans  set  up  by 
employers.  IRS  uses  Form  5300  to 
obtain  the  information  needed  to 
determine  whether  the  plans  qualify 
under  Code  sections  401(a)  and  501(a). 
Schedule  Q  provides  information 
related  to  the  manner  in  which  a  plan 
satisfies  certain  qualification 
requirements  relating  to  minimimi 
participation,  coverage,  and 
nondiscrimination. 

Respondents:  Individual  or 
households.  Business  or  other  for-profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  185,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


628 


'Federal  Register /Vol.  67,  No.  3 /Friday,  January  4,  2002 /Notices 


Form/schedule 

Recordkeeping 

Leaming  about  the  law  or 
the  form 

Preparing  the  fomn 

Copying,  assem- 
bling, and  sending 
the  fomn  to  the 
IRS 

Fonn  5300 

41  hr.,  7  min 

6  hr.,  13  min 

7  hr.,  54  min 

9  hr.,  14  min 

13  hr.,  34  min 

9  hr.,  45  min. 

1  hr.,  20  min. 

Schedule  Q  (Form  5300) 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  17,955,750 
hours. 

OMB  Number:  1 545-0200. 

Form  Number:  IRS  Fonn  5307. 

Type  of  Review:  Extension. 

Title:  Application  for  Determination 
of  Adopters  of  Master  or  Prototype  or 
Volume  Submitter  Plans. 

Description:  This  form  is  filed  by 
employers  or  plan  administrators  who 
have  adopted  a  master  or  prototype  plan 
approved  by  the  IRS  District  Director  to 
obtain  a  ruling  that  the  plan  adopted  is 
qualified  under  Internal  Revenue  Code 
sections  401(a)  and  501(a).  It  may  not  be 
used  to  request  a  letter  for  a  multiple 
employer  plan. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  100,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 27  hr.,  58  min. 
Leaming  about  the  law  or  the  form — 6 

hr.,40min. 
Preparing  the  form — 10  hr.,  12  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 48  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  538,250  hours. 

OMB  Number:  1545-0229. 

Form  Number:  IRS  Form  6406. 

Type  of  Review:  Extension. 

Title:  Short  Form  Application  for 
Determination  for  Minor  Amendment  of 
Employee  Benefit  Plan. 

Description:  This  form  is  used  by 
certain  employee  plans  who  want  a 
determination  letter  or  an  amendment  to 
the  plan.  The  information  gathered  will 
be  used  to  decide  whether  the  plan  is 
qualified  under  section  401(a). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  25,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 14  hr.,  21  min. 
Leaming  about  the  law  or  the  form — 2 

hr.,  13  min. 
Preparing  the  form — 4  hr.,  25  min. 


Copying,  assembling,  and  sending  the 
form  to  the  IRS— 32  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  538,250  hours. 

Clearance  Officer:  George  Freeland, 
Internal  Revenue  Service,  Room  5577, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  02-169  Filed  1-3-02;  8:45  am] 

BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Secretary;  List  of 
Countries  Requiring  Cooperation  Wittt 
an  intemationai  Boycott 

In  order  to  comply  with  the  mandate 
of  section  999(a)(3)  of  the  Intemal 
Revenue  Code  of  1986,  the  Department 
of  the  Treasmy  is  publishing  a  current 
list  of  countries  which  may  require 
participation  in,  or  cooperation  with,  an 
intemationai  boycott  (within  the 
meaning  of  section  999(b)(3)  of  the 
Intemal  Revenue  Code  of  1986). 

On  the  basis  of  the  bet  information 
cmrently  available  to  the  Department  of 
the  Treasmy,  the  following  countries 
may  require  participation  in,  or 
cooperation  with,  an  intemationai 
boycott  (within  the  meaning  of  section 
999(b)(3)  of  the  Intemal  Revenue  Code 
of  1986). 

Bahrain 

Iraq 

Kuwait 

Lebanon 

Libya 

Oman 

Qatar 

Saudi  Arabia 

Syria 

United  Arab  Emirates 

Yemen,  Republic  of 


Dated:  December  20,  2001. 
Barbara  Angus, 

International  Tax  Counsel  (Tax  Policy). 
[FR  Doc.  02-170  Filed  1-3-02;  8:45  am] 
BILUNO  CODE  4810-2S-M 


DEPARTIMENT  OF  VETERANS 
AFFAIRS 

Enhanced-Use  Lease  Deveiopment  of 
Property  at  the  Department  of  Veterans 
Affairs  RMedical  Center,  Batavia,  NY 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  Designation  and  Intent 
to  Award. 

SUMMARY:  The  Secretary  of  the 
Department  of  Veterans  Affairs  (VA)  is 
designating  the  Department  of  Veterans 
Affairs  Medical  Center,  Batavia,  NY,  for 
an  enhanced-use  leasing  development. 
The  Department  intends  to  enter  into  a 
50-year  lease  of  real  property  with  a 
competitively  selected  lessee/developer 
who  will  finance,  design,  develop, 
maintain  and  manage  a  transitional 
housing  and  homeless  services  facility, 
all  at  no  cost  to  VA. 

FOR  FURTHER  INFORMATION  CONTACT:  Jake 
Gallim,  Office  of  Asset  Enterprise 
Management  (004B),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  210420,  (202)  273- 
8862. 

SUPPLEMENTARY  INFORMATION:  38  IJ.S.C. 
8161  et  seq.,  specifically  provides  that 
the  Secretary  may  enter  into  an 
enhanced-use  lease  if  he  determines  that 
at  least  part  of  the  use  of  the  property 
imder  the  lease  will  be  to  provide 
appropriate  space  for  an  activity 
contributing  to  the  mission  of  the 
Department;  the  lease  will  not  be 
inconsistent  with  and  will  not  adversely 
affiect  the  mission  of  the  Department; 
and  the  lease  will  enhance  the  property 
or  result  in  improved  services  to 
veterans.  This  project  meets  these 
requirements. 

Approved:  December  27,  2001. 
Anthony  J.  Prindpi, 
Secretary  of  Veterans  Affairs. 
(FR  Doc.  02-181  Filed  1-3-02;  8:45  am] 
BIUING  CODE  nSO-OI-M 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  coaections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
"Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewfiere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[Docket  No.  000629197-1282-02;  I.D. 
032900A1 

BIN  0648-AN06 

Atlantic  Highly  Migratory  Species; 
Monttoring  of  Recreational  Landings 

Correction 

In  proposed  rule  document  01-31662 
beginning  on  page  66386  in  the  issue  of 
Wednesday,  December  26,  2001,  make 
the  following  correction: 

On  page  66386,  in  the  first  column, 
under  the  heading  DATES:,  in  the  third 
line,  "February  25,  2002"  should  read 
"February  19,  2002". 
[FR  Doc.  Cl-31662  Filed  1-3-02;  8:45  am] 

BILLING  CODE  1S05-01-O 


Federal  Register 

Vol.  67,  No.  3 

Friday,  January  4,  2002 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Securities  Exchange  Act  of  1934,  Release 
No.  45179/December  20, 2001] 

Securities  Industry  Association  1401 
Eye  Street,  NW.,  Washington  DC 
20005-2225;  Order  Extending  Broker- 
Dealer  Exemption  From  Sending 
Rnancial  Information  to  Customers 

Correction 

In  notice  document  01-31918 
beginning  on  page  67341  in  the  issue  of 
Friday,  December  28,  2001  make  the 
following  correction: 

On  page  67341,  in  the  second  colimm, 
the  subject  line  is  corrected  to  read  as 
set  forth  above. 
(FR  Doc.  Cl-31918  Filed  1-3-02;  8:45  am] 

BILUNG  CODE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary  of 
Transportation 

49  CFR  Part  1 

[Doclcet  No.  OST-199»«189] 

RIN  2105-Z204 

Organization  and  Delegation  of  Powera 
and  Duties  to  the  under  Secretary  of 
Transportation  for  Security, 
Transportation  Security  Administration 

Correction 

In  rule  document  01-32021  beginning 
on  page  67117  in  the  issue  of  Friday, 
December  28,  2001,  make  the  following 
corrections: 

§1.2    [Corrected] 

1.  On  page  67118,  in  the  first  column, 
in  §  1.2,  in  amendatory  instruction  2,  in 
the  first  line  "new  paragraph  (1)" 
should  read  "new  paragraph  (1)." 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  section,  in  the 
amendatory  text  "(1)  The  Under 
Secretary  of  Transportation  for 
Security."  should  read  "(1)  The  Under 
Secretary  of  Transportation  for 
Security." 

[FR  Doc.  Cl-32021  Filed  1-3-02;  8:45  am] 
BILLMQ  CODE  1S0S-01-O 
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DEPARTMENT  OF  DEFENSE 


GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 


48  CFR  Parts  23  and  52 
[FAR  CaM  1998-020] 
RIN9000^AJ21 


FMaral  Acquisition  Regulation; 
Haardous  Material  Safely  Data 

AGE!«CIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
revise  the  language  that  provides 
policies  and  procedures  for  contractor 
submission  of  Material  Safety  Data 
Sheets  (MSDSs). 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before  March 
5,  2002  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  conunents 
to:  General  Services  Administration, 
FAR  Secretariat  (MVP),  1800  F  Street, 
NW.,  Room  4035,  ATTN:  Laurie  Duarte. 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.1998-020@gsa.gov. 

Please  submit  comments  only  and  cite 
FAR  case  199ft-O20  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  MFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedides.  For  clarification  of  content, 
contact  Ms.  Laura  Smith,  Prociirement 
Analyst,  (202)  208-7279.  Please  cite 
FAR  case  1998-020. 
SUPPLEMENTARY  INFORMATION: 

A.  Baclcground 

The  Occupational  Safety  and  Health 
Act  of  1970  (OSHA)  and  the  Federal 
Hazard  Communication  Standard  (29 
CFR  1910.1200)  provide  protection  for 
most  of  this  nation's  employees  against 
the  hazards  of  exposure  to  domestically 
produced  or  imported  chemicab.  This 
protection  is  provided  by  requiring  the 
manufacturer  or  importer  of  chemicals 
to  label  their  products  and  to  develop 
and  distribute  detailed  MSDSs  that 
evaluate  and  discuss  the  impact  of 


hazardous  materials  used  in  the  nation's 
workplaces.  The  manufacturer  or 
importer  is  required  to  provide  a  copy 
of  the  MSDS  with  initid  shipments  of 
the  product  and  whenever  revisions  to 
the  product  require  revising  the  MSDS.. 
OSHA  excludes  public  sector  employees 
irom  the  protection  provided  by  the 
Federal  Hazard  Communication 
Standard.  FED-STD  313  was  originally 
developed  to  extend  to  Federal 
employees  the  protection  provided  by 
OSHA  laws  and  regulations  to  private 

sector  employees.  

The  current  Federal  Standard  is  FED- 
STD-313D,  Material  Safety  Data, 
Transportation  Data  and  Disposal  Data 
for  Hazardous  Materials  Furnished  to 
Government  Activities,  dated  April  3, 
1996,  including  Change  Notice  1,  dated 
March  21,  2000.  The  standard 
establishes  the  requirement  for  the 
preparation  and  submission  of  MSDSs 
by  Government  contractors  who  provide 
hazardous  materials  to  the  Government. 
The  standard  includes  in  its  definition 
of  hazardous  materials  any  item  or 
chemical  that — 

1.  Is  a  health  hazard  or  physical 
hazard  as  defined  by  OSHA  in  29  CFR 
1910.1200; 

2.  Is  reportable  or  potentially 
reportable  or  noticeable  as  inventory 
under  the  reporting  requirements  of  the 
Hazardous  Chemical  Reporting  (40  CFR 
part  302),  or  as  an  environmental  release 
under  the  reporting  requirements  of  the 
Toxic  Chemical  Release  Reporting: 
Commvmity  Right  to  Know  (40  CFR  part 
372); 

3.  When  being  transported  or  moved, 
is  a  risk  to  public  safety  or  an 
environmental  hazard;  and 

4.  Is  a  special  nuclear  soiuxie,  or  by- 
product material  as  defined  in  10  CFR 
part  40  or  is  regulated  or  referred  to  as 
radioactive. 

FAR  Subpart  23.3,  Hazardous 
Material  Identification  and  Material 
Safety  Data,  and  FAR  52.223-3. 
Hazardous  Material  Identification  and 
Material  Safety  Data,  implement  Federal 
Standard  313  requirements  in 
Government  contracts  that  require  the 
delivery  of  hazardous  materials.  The 
FAR  policies  and  procediues  ensiue 
that  the  Government  has  notice  of 
hazardous  materials  that  will  be 
supplied  under  Government  contract 
and  receives  MSDSs  necessary  for 
employee  safety  and  health  programs 
and  information  necessary  for  the  safe 
handling,  storage,  use,  transportation 
and  environmentally  acceptable 
disposal  of  hazardous  materials.  These 
policies  and  procedures  also  ensiue  that 
Federal  agencies  that  have  facilities  that 
are  required  by  Executive  order  to  meet 
reporting  and  notice  requirements  under 


the  Emergency  Planning  and 
Commimity  Right-to-Know  Act  of  1986 
(42  U.S.C.  11001-11050)  and  the 
Pollution  Prevention  Act  of  1990  (42 
U.S.C.  13101-13109)  have  the  necessary 
information  to  make  those  reports  or 
provide  essential  information  in 
emergencies. 

The  Councils  initiated  this  case  at  the 
request  of  industry  to  consider  changes 
to  FAR  Subpart  23.3  and  FAR  52.223- 
3.  Industry's  concerns  with  the  existing 
FAR  text  include—' 

1.  The  definition  of  "hazardous 
material;" 

2.  The  requirement  to  comply  with 
any  future  revisions  to  Federal  Standard 
313  after  contract  award  without  an 
equitable  adjustment; 

3.  Requiring  from  contractors 
information  over  and  above  information 
required  by  the  Federal  Hazard 
Communication  Standard.  (The  FAR 
Coimcil  is  analyzing  the  differences 
between  the  OSHA  standard  and  FED 
STD  313.  This  analysis  will  be  complete 
prior  to  promulgation  of  a  final  rule. 
The  FAR  Council  requests  comments 
whether  further  changes  to  FED  STD 
313  are  needed  to  make  it  more  in  line 
with  the  Federal  Hazard 
Commimication  Standard); 

4.  Ambiguous  wording  [e.g.,  term  of 
contract); 

5.  Virtually  imlimited  Government 
rights  in  the  MSDS  information  and  data 
without  any  protection  for  trade  secrets 
or  other  proprietary  data;  and 

6.  Liability  issues. 

The  Councils  are  proposing  the 
following  revisions  to  the  FAR  to 
address  industry's  concerns: 

1.  Removing  the  automatic  inclusion 
of  future  Federal  Standard  313  revisions 
into  the  contract.  FAR  52.223-3(a) 
defines  "hazardous  material"  as  any 
material  defined  as  hazardous  imder  the 
latest  version  of  Federal  Standard  313 
including  revisions  adopted  during  the 
term  of  the  contract.  The  Cotmcils  agree 
with  industry  that  the  phrase  "term  of 
the  contract"  was  ambiguous  and  that  it 
is  difficult  to  anticipate  future  changes 
and  their  cost  impact.  This  rule 
modifies  the  clause  to  require  the 
contractor  to  comply  with  only  the 
version  of  the  Federal  Standard  in  effect 
at  the  time  of  award  of  the  contract.  The 
contracting  ofBcer  may  modify  the 
contract  to  address  subsequent  revisions 
to  FEI>-STD-313,  and  make  an 
equitable  adjustment,  if  appropriate. 

2.  Conforming  FAR  policy  for 
proprietary  information  and  information 
protected  as  trade  secrets  to  policies 
provided  in  the  Federal  Hazard 
Commimication  Standard  and 
Environmental  Protection  Agency  (EPA) 
regulation  at  40  CFR  part  350. 
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3.  Deleting  FAR  52.223-3(f)  that  states 
that  "neither  the  requirements  of  this 
clause  nor  any  act  or  failure  to  act  by  the 
Government  shall  relieve  the  contractor 
of  any  responsibility  or  liability  for  the 
safety  of  the  Government,  contractor,  or 
subcontractor  persoimel  or  property." 

Additionally,  the  rule — 

(a)  Removes  the  solicitation  provision 
requirements  fit)m  FAR  52.223-3  and 
establishes  a  separate  provision  at  FAR 
52.223-XX; 

(b)  Clarifies  that  the  rule  applies  if 
hazardous  materials  are  expected  to  be 
delivered  under  the  contract  or 
incorporated  into  end  items  to  be 
delivered  under  the  contract  (if  certain 
conditions  are  met);  and 

(c)  Makes  a  number  of  editorial 
changes. 

This  is  a  significant  regulatory  action 
and,  therefore,  was  subject  to  review 
under  section  6(b)  of  Executive  Order 
12866,  Regulatory  Planning  and  Review, 
dated  September  30, 1993.  This  rule  is 
not  a  major  rule  under  5  U.S.C.  804. 

B.  Regulatory  Flexibility  Act 

The  Coimcils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  simply  provides  additional 
guidance  on  the  current  requirement  at 
FAR  Subpart  23.3  and  the  FAR  clause 
at  52.223-3  for  contractors  to  submit 
MSDSs  if  they  provide  hazardous 
materials  to  the  Government.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed.  We  invite 
comments  from  small  businesses  and 
other  interested  parties.  The  Councils 
will  consider  comments  firom  small 
entities  concerning  the  affected  FAR 
parts  23  and  52  in  accordance  with  5 
U.S.C.  610.  Interested  parties  must 
submit  such  comments  separately  and 
should  cite  5  U.S.C.  601.  et  seq.  (FAR 
case  1998-020),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  ^Pub. 
L.  104-13)  applies  because  the  proposed 
rule  contains  information  collection 
requirements.  Accordingly,  the  FAR 
Secretariat  has  submitted  a  request  for 
approval  of  a  new  information 
collection  requirement  concerning  OMB 
Control  Number  9000-OOXX.  FAR  case 
1998-020.  Hazardous  Material  Safety 
Data,  to  the  Office  of  Management  and 
Budget  under  44  U.S.C.  3501,  et  seq. 

Annual  Reporting  Burden 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  .268  hours  per  response. 


including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 

The  annual  reporting  burden  is 
estimated  as  follows: 
Respondents:  37.000. 
Responses  per  respondent:  1.45. 
Total  annual  responses:  53,600. 
Preparation  hours  per  response:  .268 
Total  response  burden  hours:  14.350. 

D.  Request  for  Comments  Regarding 
Paperwork  Burden 

Submit  comments,  including 
suggestions  for  reducing  this  biuden. 
not  later  than  March  5,  2002  to:  FAR 
Desk  Officer,  OMB,  Room  10102,  NEOB, 
Washington.  DC  20503.  and  a  copy  to 
the  General  Services  Administration. 
FAR  Secretariat  (MVP).  1800  F  Street. 
NW.  Room  4035,  Washington,  DC 
20405. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  bidden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP). 
Room  4035,  Washington,  DC  20405. 
telephone  (202)  501-4755.  Please  cite 
OMB  Control  Niunber  9000-OOXX.  FAR 
Case  1998-020.  Hazardous  Material 
Safety  Data,  in  all  correspondence. 

List  of  Subiects  in  48  CFR  parts  23  and 
52 

Government  prociuement. 
Dated:  December  28.  2001. 
Victoria  Moss, 

Acting  Director,  Acquisition  Policy  Division. 

Therefore.  DoD.  GSA.  and  NASA 
propose  that  48  CFR  parts  23  and  52  be 
amended  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  23  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 


PART  23— ENVIRONMENT, 
CONVSERVATION,  OCCUPATIONAL 
SAFETY.  AND  DRUG-FREE 
WORKPLACE 

2.  Revise  Subpart  23.3,  consisting  of 
sections  23.300  through  23.303,  to  read 
as  follows: 

Sutipart  23.3— Hazardoua  Material 
Identtfteatton  and  Material  Safety  Data 

Sec. 

23.300  Scope  of  subpart. 

23.301  General. 

23.302  Procedures. 

23.303  Solicitation  provision  and  contract 
clause. 

23.300    Scope  of  sutipart. 

This  subpart — 

(a)  Prescribes  policies  and  procedures 
for  acquisitions,  other  than  for 
ammunition  and  explosives,  that  require 
the  furnishing  of  data  involving 
hazardous  materials  as  defined  in 
Federal  Standard  313.  Material  Safety 
Data,  Transportation  Data  and  Disposal 
Data  for  Hazardous  Materials  Furnished 
to  Government  Activities;  and 

(b)  Applies  if  hazardous  material  is 
expected  to  be — 

(1)  Delivered  under  the  contract;  or 
{2)(i)  Incorporated  into  end  items  to 

be  delivered  under  the  contract;  and 
(ii)  Incorporation  into  the  end  items 

does  not  eliminate  their  hazardous 

nature  throughout  the  life  cycle  of  the 

end  items. 

(c)  Agencies  may  prescribe  special 
procedures  for  ammunition  and 
explosives. 

23.301    General. 

(a)  Federal  Standard  313.  issued  and 
maintained  by  GSA — 

(1)  Includes  criteria  for  identification 
of  hazardous  materials;  and 

(2)  Establishes  requirements  for  the 
preparation  and  submission  of  Material 
Safety  Data  Sheets  (MSDSs)  by 
contractors  that  provide  hazardous 
materials  to  the  Government. 

(b)  Agencies  must  obtain  MSDSs  on 
hazardous  materials  delivered  under 
Government  contracts  to — 

(1)  Provide  for  safe  handling,  storage, 
use.  transportation,  and 
environmentally  acceptable  disposal  of 
hazardous  materials;  and 

(2)  Apprise  employees,  in  accordance 
with  regulations  issued  by  the 
Occupational  Safety  and  Health 
Administration  (OSHA),  of— 

(i)  All  hazards  to  which  they  may  be 
exposed; 

(ii)  Relative  symptoms  and 
appropriate  emergency  treatment;  and 

Uii)  Proper  conditions  and 
appropriate  protective  measures  for  safe 
use  and  handling. 
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(c)  OSHA  Standards  (29  CFR 
1910.1200)  or  Environmental  Protection 
Agency  regulations  (40  CFR  part  350),  as 
applicable,  provide  policy  when  the 
MSDS  indicates  that  the  specific 
chemical  identity  of  the  hazardous 
material  is  being  withheld  as  a  trade 
secret.  j 

23.302  Procedures. 

The  contracting  officer  must — 

(a)  Require  the  apparently  successful 
offeror  or  quoter  to  submit  MSDSs 
before  contract  award;  and 

(b)  Provide  the  safety  officer  or  other 
designated  individual  with  a  copy  of  all 
MSDSs  received. 

23.303  Solicitation  provision  and  contract 
clause. 

(a)  Insert  the  provision  at  52.223-XX, 
Hazardous  Materials,  in  solicitations 
that  include  the  clause  at  52.223-3, 
Hazardous  Material  Identification  and 
Material  Safety  Data. 

(b)(1)  Insert  the  clause  at  52.223-3, 
Hazardous  Material  Identification  and 
Material  STafety  Data,  in  solicitations  and 
contracts  if  the  contract  will  require  the 
delivery  of — 

(i)  A  hazardous  material;  or 

(ii)  An  end  item  that  includes  a 
hazardous  material  that  does  not  lose  its 
hazardous  natxire  throughout  the  life 
cycle  of  the  end  item. 

(2)  If  the  agency  awarding  the  contract 
is  not  the  Department  of  Defense,  use 
the  clause  with  its  Alternate  I. 

PART  52— SOUCTTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

3.  Add  section  52.223-XX  to  read  as 
follows:  j 

S2.223-XX    Hazardous  Materials. 

As  prescribed  in  23.303(a),  insert  the  . 
following  provision: 


Hazardous  Materials  (Date) 

(a)  Definition.  Hazardous  material,  as  used 
in  this  provision,  means  any  material  defined 
as  hazardous  in  the  version  of  Federal 
Standard  313,  Material  Safety  Data, 
Transportation  Data  and  Disposal  Data  for 
Hazardous  Materials  Furnished  to 
Government  Activities,  in  eSect  on  the  date 
of  issuance  of  the  solicitation. 

(b)  The  offeror  or  quoter  shall — 


(1)  Submit  a  list  of  hazardous  materials  to 
be— 

(i)  Delivered  under  the  contract;  or 
(ii)(A)  Incorporated  into  end  items  to  be 

delivered  under  the  contract;  and 
(B)  Incorporation  into  the  end  items  does 

not  eliminate  their  hazardous  natiu-e 

throughout  the  life  cycle  of  the  end  items; 

and 

(2)  Properly  identify  the  hazardous 
materials  and  include  any  applicable 
identification  numbers,  such  as  the  National 
Stock  Numbers  or  the  Special  Item  Numbers. 

Hazardous  Materials 


(If  none,  Insert 
"None") 


Identification  Nos. 


(c)  Material  Safety  Data  Sheets.  (1)  The 
apparently  successful  offeror  or  quoter  shall 
submit  on  or  before  the  date  specified  by  the 
Contracting  Officer  a  Material  Safety  Data 
Sheet  (MSDS)  meeting  the  requirements  of 
the  version  of  Federal  Standard  313  in  effect 
on  the  date  of  issuance  of  the  solicitation,  for 
all  hazardous  materials  identified  in 
pciragraph  (b)  of  this  provision,  even  if  the 
apparently  successful  offeror  or  quoter  is  not 
the  actual  manufacturer. 

(2)  Failure  to  submit  the  MSDS  prior  to 
award  may  result  in  the  apparently 
successful  offeror  or  quoter  being  considered 
nonresponsible. 
(End  of  provision) 

4.  Revise  section  52.223-3  to  read  as 
follows: 

52.223-3    Hazardous MaterialMentification 
and  Material  Safety  Data. 

As  prescribed  in  23.303  (b)(1),  insert 
the  following  clause: 

Hazardous  Material  Identification  and 
Material  Safety  Data  (Date) 

(a)  Definition.  Hazardous  material,  as  used 
in  this  clause,  means  any  material  defined  as 
hazardous  in  the  version  of  Federal  Standard 
313,  Material  Safety  Data,  Transportation 
Data  and  Disposal  Data  for  Hazardous 
Materials  Fiunished  to  Government  Act,  in 
effect  at  the  time  of  award  of  the  contract.— ^ 

(b)  Hazardous  material  identification.  The 
Contractor  shall — 

(1)  Update  the  list  of  hazardous  materials 
provided  under  FAR  52.223-XX,  Hazardous 
Materials.  This  list  must  be  updated  during 
performance  of  the  contract  whenever  the 


Contractor  determines  that  any  other 
hazardous  material  will  be — 

(i)  Delivered  under  the  contract;  or 

(ii)(A)  Incorporated  into  an  end  item  to  be 
delivered  under  the  contract;  and 

(B)  Incorporation  into  the  end  item  does 
not  eliminate  its  hazardous  nature 
throughout  the  life  cycle  of  the  end  item;  and 

(2)  Provide  the  updated  list  to  the 
Contracting  Officer. 

(c)  Material  Safety  Data  Sheets  (MSDSs). 
The  Contractor  shall — 

(1)  Promptly  notify  and  submit  a  revised 
MSDS  to  the  Contracting  Officer  whenever 
there  is  a  change  in  the  composition  of  an    ■ 
item(s)  that  renders  incomplete  or  inaccurate 
any  MSDS  previously  submitted  under  FAR 
52.223-XX,  or  this  clause; 

(2)  Submit  an  MSDS  if  the  Contractor 
determines  that  any  other  material  to  be 
delivered  under  this  contract  is  hazardous, 
even  if  the  Contractor  is  not  the  actual 
manufacturer; 

(3)  Submit  any  revised  or  new  MSDS 
consistent  with  the  version  of  Federal 
Standard  313  in  effect  at  the  time  of  award 
of  the  contract;  and 

(4)  Make  MSDSs  available  to  the 
Government  when  using  any  hcizardous 
materials  in  eueas  where  Government 
employees  may  be  exposed,  including 
MSDSs  for  hazardous  materials  not  included 
on  the  list  of  hazardous  materials  (see 
paragraph  (b)(1)  of  this  clause). 

(d)  The  requirements  of  this  clause  shall 
not  relieve  the  Contractor  ft-om  complying 
with  applicable  Federal,  State,  and  local 
laws,  codes,  ordinances,  and  regulations 
(including  the  obtaining  of  licenses  and- 
permits)  concerning  hazardous  material. 
(End  of  clause) 

Alternate  I  (Date)  As  prescribed  in 
23.303(b)(2),  add  the  following  paragraph  (e) 
to  the  basic  clause: 

(e)  The  Contractor  shall — 

(1)  For  items  that  are  shipped  to  consignees 
identified  by  mailing  address  as  agency 
depots,  distribution  centers,  or  customer 
supply  centers,  place  one  copy  of  the  MSDS 
in — 

'  (i)  Each  shipping  container;  or 

(ii)  A  weather  resistant  envelope  affixed  to 
the  outside  of  each  shipping  container;  and 

(2)  For  other  consignees — 

(i)  Include  a  copy  of  the  MSDS  with  the 
packing  list  or  other  suitable  shipping 
document  accompanying  each  shipment;  or 

(ii)  If  authorized  in  writing  by  the 
Contracting  Officer,  transmit  the  MSDSs  to 
consignees  in  advance  of  shipment. 

[FR  Doc.  02-117  Filed  1-3-02;  8:45  am) 
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On  January  7,  1986,  by  Executive  Order  12543,  President  Reagan  declared 
a  national  emergency  to  deal  with  the  unusual  and  extraordinary  threat 
to  the  national  security  and  foreign  policy  of  the  United  States  constituted 
by  the  actions  and  policies  of  the  Government  of  Libya.  On  January  8, 
1986,  by  Executive  Order  12544,  the  President  took  additional  measures 
to  block  Libyan  assets  in  the  United  States.  The  President  has  transmitted 
a  notice  continuing  this  emergency  to  the  Congress  and  the  Federal  Register 
every  year  since  1986. 

The  crisis  between  the  United  States  and  Libya  that  led  to  the  declaration 
of  a  national  emergency  on  January  7,  1986,  has  not  been  resolved.  Despite 
the  United  Nations  Security  Council's  suspension  of  U.N.  sanctions  against 
Libya  upon  the  Libyan  government's  hand  over  of  the  Pan  Am  103  bombing 
suspects,  Libya  has  not  yet  complied  with  its  obligations  under  U.N.  Security 
Council  Resolutions  731  (1992),  748  (1992),  and  883  (1993),  which  include 
Libya's  obligation  to  accept  responsibility  for  the  actions  of  its  officials 
and  pay  compensation.  • 

Therefore,  in  accordance  with  section  202(d)  of  the  National  Emergencies 
Act  (50  U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national  emergency 
with  respect  to  Libya.  This  notice  shall  be  published  in  the  Federal  Register 
and  transmitted  to  the  Cotigress. 


IFR  Doc.  02-400 

Filed  1-3-01;  11:35  am] 

BilUng  code  3195-01-P 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  4, 
2002 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Filing  fees;  annual  update; 
published  12-5-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plar>— 

National  priorities  list 
update;  published  11-5- 
01 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Health  Care  Financing 
Administration 

Medicare  and  Medicaid: 
Physicians'  referrals  to 
health  care  entities  with 
which  they  have  financial 
relationships;  published  1- 
4-01 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  published  11-30-01 
Boeing;  published  11-30-01 
Bombardier;  published  11- 

30-01 
McDonnell  Douglas; 

published  11-30-01 
Sikorsky;  published  12-20-01 
SOCATA-Groupe 

Aerospatiale;  published 

11-19-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRIOJLTURE 
DEPARTMENT 
Agricuiliiral  MarfwUng 
Service 

Oranges,  grapefruit, 
tangerines,  and  tangetos 
grown  in — 

Rorida;  comments  due  by 
1-8-02;  published  11-9-01 
[FR  01-28201] 


Tomatoes  grown  in — 
Florida;  comments  due  by 
1-8-02;  published  11-9-01 
[FR  01-28203] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
donr)estic: 

Asian  longhomed  t>eetle; 
comments  due  by  1-7-02; 
published  11-8-01  [FR  01- 
28068] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Caribbean,  Gulf,  and  South 
Atlantic  fisheries- 
South  Atlantic  golden 
crab;  comments  due  by 
1-11-02;  published  11- 
27-01  [FR  01-29494] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 

Architect-engineer 
contractors;  new 
consolidated  form  for 
selection;  comments  due 
by  1-8-02;  published  12- 
20-01  [FR  01-31304] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Standard  generator 
interconnection 
agreements  and 
procedures;  comments 
due  by  1-11-02;  published 
12-21-01  [FR  01-31442] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 

performance  for  new 
.  stationary  sources: 
Testing  and  monitoring 
provisions;  amendments; 
comments  due  by  1-11- 
02;  published  12-12-01 
[FR  01-30367] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Iowa;  comments  due  by  1- 

11-02;  published  12-12-01 

[FR  01-30738] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 


for  designated  facilities  and 
pollutants: 

Iowa;  comments  due  by  1- 
11-02;  published  12-12-01 
[FR  01-30739] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Iowa;  comments  due  by  1- 
11-02;  published  12-12-01 
[FR  01-30736] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Iowa;  comments  due  by  1- 
11-02;  published  12-12-01 
[FR  01-30737] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Vemiont;  comments  due  by 
1-10-02;  published  12-11- 
01  [FR  01-30583] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Vermont;  comments  due  l>y 
1-10-02;  published  12-11- 
01  [FR  01-30584] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Illinois;  comments  due  by  1- 
11-02;  published  12-12-01 
[FR  01-30581] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Illinois;  comments  due  by  1- 
11-02;  published  12-12-01 
[FR  01-30582] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 


session  of  Congress  which 
have  become  Federal  laws.  It 
may  t>e  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641 .  This  list  is  also 
available  online  at  httpJJ 
www.nara.gov/fedreg/ 
plawcurr.htrnl. 

The  text  of  laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  httpJ/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  3442/P.L.  107-106 

National  Museum  of  African 
American  History  and  Culture 
Plan  for  Action  Presidential 
Commission  Act  of  2001  (Dec. 
28.  2001;  115  Stat.  1009) 

S.  1438/P.L.  107-107 

National  Defense  Autftorization 
Act  for  Fiscal  Year  2002  (Dec. 
28,  2001;  115  Stat.  1012) 

H.R.  2883/P.L.  107-106 

Intelligence  Authorization  Act 
for  Fiscal  Year  2002  (Dec.  28, 
2001;  115  Stat.  1394) 
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Public  Laws  Electronic 
Notification  Servica 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  sen/ice  of  newly 
enacted  public  laws.  To 
subscrit)e,  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-maH 
to  Iistserv9listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
■Federal  Register  Index,  or  both. 

LSA  •  LM  of  CFR  Sections  Affected 

TTie  LSA  (Ljst  of  CFR  Sections  Affected) 
is  dasignad  to  lead  users  of  the  Code  of 
Fedeiai  Regulations  to  amendatoty 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  In  cumulative  form. 
Entries  indicata  the  naturo  of  the  changes- 
such  as  iwised,  lemoved,  or  collected. 
S3S  per  year. 


The  indeoc,  covering  the  contents  of  ttte 
daily  Federal  Registsr,  is  issued  monthly  in 
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prwnanly  under  the  names  of  ttte  issuing 
agencies.  Significant  Bubjacti  are  canied 
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Saoperyear.        , 
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Superintendent  of  Documents  Subscription  Order  Form 


I I  YliiiS,  enter  the  following  indicated  subscriptions  for  one  year 


LSA  (List  of  CFR  Sections  AfTected),  (LCS)  for  $35  per  year. 
■  Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

IfsEaayl 

To  fin  your  orders  (202)  512-2250 

Phone  your  (urders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 
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Ply.  Stale,  ZIP  code 
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Purchase  order  number  (optional) 
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Please  Choose  Method  of  Payment: 
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EH  VISA       n  MasterCard  Account 
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(Credit  card  expiration  date)  y^^^.  ^^j.. 
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Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


INFORMATION  ABOUT  THE  SUPERINTCNOENT  OF  DOCUMENTS'  SUBSCIIIPTION  SBIVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 

prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  wiU  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
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bcfbre  die  shown  date. 
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To  be  sure  that  your  service  continues  without  interruption,  please  remm  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  tiie 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  witii  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  MaU  List  Branch.  Mail  Stop:  SSgM,  Washington, 
DC  20402-9373. 

To  inquiie  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  die  Superintendent  of  Documents,  Atm:  Chief,  MaU  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 
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Phone  your  orders  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $_ 

Intonational  customers  please  add  25%. 


Company  or  personal  Birae 


Additknai  address/atteatkn  line 
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n  Check  Payable  to  the  Superintendent  of  Documents 
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Authoiiziiig  signatnre 
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Public  Laws 


lOTIh  Congress,  1st  Ssssion,  2001 


Pamp>hlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  ttie  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  tfie  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress,  1st  Session,  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Governnnent  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
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Superintendent  of  Documents  Subscriptions  Order  Form 

I I   I  £o,  enter  my  subscTiption(s)  as  follows: 


Ortter  PtooMinfl  Cods: 

*6216 


Chmg»yourofd»r. 
IftEtuylt 

To  fax  your  orders  (202)  512-2250 
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Title  3— 

The  President 


Presidential  Documents 


Executive  Order  13249  of  December  28,  2001 
Adjustments  of  Certain  Rates  of  Pay 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  laws  cited  herein, 
it  is  hereby  ordered  as  follows: 

Section  1.  Statutory  Pay  Systems.  The  rates  of  basic  pay  or  salaries  of 
the  statutory  pay  systems  (as  defined  in  5  U.S.C.  5302(1)),  as  adjusted 
imder  5  U.S.C.  5303(a),  are  set  forth  on  the  schedules  attached  hereto  and 
made  a  part  hereof: 

(a)  The  General  Schedule  (5  U.S.C.  5332(a))  at  Schedule  1; 

(b)  The  Foreign  Service  Schedule  (22  U.S.C.  3963)  at  Schedule  2;  and 

(c)  The  schedules  for  the  Veterans  Health  Administration  of  the  Department 
of  Veterans  Affairs  (38  U.S.C.  7306,  7404;  section  301(a)  of  Public  Law 
102-40)  at  Schedule  3. 

Sec.  2.  Senior  Executive  Service.  The  rates  of  basic  pay  for  senior  executives 
in  the  Senior  Executive  Service,  as  adjusted  under  5  U.S.C.  5382,  are  set 
forth  on  Schedule  4  attached  hereto  and  made  a  part  hereof. 

Sec.  3.  Executive  Salaries.  The  rates  of  basic  pay  or  salaries  for  the  following 
offices  and  positions  are  set  forth  on  the  schedules  attached  hereto  and 
made  a  part  hereof: 

(a)  The  Executive  Schedule  (5  U.S.C.  5312-5318)  at  Schedule  5; 

(b)  The  Vice  President  (3  U.S.C.  104)  and  the  Congress  (2  U.S.C.  31) 
at  Schedule  6;  and 

(c)  Justices  and  judges  (28  U.S.C.  5,  44(d),  135,  252,  and  461(a))  at  Schedule 
7. 

Sec.  4.  Uniformed  Services.  Pursuant  to  section  601  of  S.  1438,  the  National 
Defense  Authorization  Act  for  Fiscal  Year  2002  (which  I  signed  into  law 
on  December  28,  2001),  the  rates  of  monthly  basic  pay  (37  U.S.C.  203(a)) 
for  members  of  the  uniformed  services  and  the  rate  of  monthly  cadet  or 
midshipman  pay  (37  U.S.C.  203(c))  are  set  forth  on  Schedule  8  attached 
hereto  and  made  a  part  hereof 

Sec.  5.  Locality-Based  Comparability  Payments,  (a)  Pursuant  to  sections  5304 
and  5304a  of  title  5,  United  States  Code,  and  in  accordance  with  section 
646(a)  of  the  Treasmy  and  General  Government  Appropriations  Act,  2002, 
Public  Law  107-67,  locality-based  comparability  payments  shall  be  paid 
in  accordance  with  Schedule  9  attached  hereto  and  made  a  part  hereof 

(b)  The  Director  of  the  Office  of  Personnel  Management  shall  take  such 
actions  as  may  be  necessary  to  implement  these  payments  and  to  publish 
appropriate  notice  of  such  payments  i|L.the  Federal  Register. 
Sec.  6.  Administrative  Law  Judges.  The  rates  of  basic  pay  for  administrative 
law  judges,  as  adjusted  under  5  U.S.C.  5372(b)(4),  are  set  forth  on  Schedule 
10  attached  hereto  and  made  a  part  hereof 

Sec.  7.  Effective  Dates.  Schedule  8  is  effective  on  January  1,  2002.  The 
other  schedules  contained  herein  are  effective  on  the  first  day  of  the  first 
applicable  pay  period  beginning  on  or  after  January  1,  2002. 
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Billing  code  3195-01-P 


Sec.  8.  Prior  Order  Superseded.  Executive  Order  13182  of  December  23, 
2000,  is  superseded. 
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THE  WHITE  HOUSE, 
December  28,  2001. 
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SCHEDULE  3~VETERM(S  HEALTH  ADMINISTRATI(»I  SCHEDULES 
DEPARTMEHT  OF  VETERANS  AFFAIRS 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2002) 

Schedule  for  the  Office  of  the  Under  Secretary  for  Health 

(38  U.S.C.  7306)* 

Deputy  Under  Secretary  for  Health $140,243  ♦*^ 

Associate  Deputy  Under  Secretary  for  Health  134,327 

Assistant  Under  Secretaries  for  Health 130,367 

Minimum  Maximum 

Medical  Directors $111,230  $126,064  *** 

Service  Directors  96,851  120,282 

Director,  National  Center 

for  Preventive  Health  82,580  120,282 

Physician  and  Dentist  Schedule 

Director  Grade   $96,851  $120,282 

Executive  Grade  89,432  113,978 

Chief  Grade  ....  82,580  107,357 

Senior  Grade 70,205  91,265 

Intermediate  Grade 59,409  77,229 

Full  Grade 49,959  64,944 

Associate  Grade 41,684  54,185 

Clinical  Podiatrist  and  Optometrist  Schedule 

Chief  Grade • $82,580  $107,357 

Senior  Grade. 70,205  91,265 

Intermediate  Grade.  ...  59,409  77,229 

Full  Grade 49,959  64,944 

Associate  Grade  41,684  54,185 

Physician  Assistant  and  Expanded-Function 
Dental  Auxiliary  Schedule  **** 

Director  Grade $82,580  $107,357 

Assistant  Director  Grade 70,205  -    91,265 

Chief  Grade  59,409  77,229 

Senior  Grade .    49,959  64,944 

Intermediate  Grade 41,684  54,185 

Full  Grade. ■.  .  .  .    34,451  44,783 

Associate  Grade  29,646  38,538 

Junior  Grade '. 25,344  32,949 


This  schedule  does  not  apply  to  the  Assistant  Under  Secretary  for  Nursing 
Programs  or  the  Director  of  Nursing  Services.  Pay  for  these  positions  is 
set  by  the  Under  Secretary  for  Health  under  38  U.S.C.  7451. 

Pursuant  to  section  74d4(d)(l)  of  title  38,  United  States  Code,  the  rate  of 
basic  pay  payable  to  this  employee  is  limited  to  the  rate  for  level  IV  of 
the  Executive  Schedule,  which  is  $130,000. 

Pursuant  to  section  7404(d)(2)  of  title  38,  United  States  Code,  the  rate  of 
basic  pay  payable  to  these  employees  is  limited  to  the  rate  for  level  V  of 
the  Executive  Schedule,  which  is  $121,600. 

Pursuant  to  section  301(a)  of  Public  Law  102-40,  these  positions  are  paid 
according  to  the  Nurse  Schedule  in  38  U.S.C.  4107(b)  as  in  effect  on  August 
14,  1990,  with  subsequent  adjustments. 
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-  SCHEDULE  4— SENIOR  EXECUTIVE  SERVICE 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2002) 


ES-i  .  .  .  .' $113,000 

£S-2 118,300 

Es-3 •  123,700 

ES-4 •  •  129,800 

Es-5  .........    130,000 

ES-6  ........    ....  130,000 


SCHEDULE  5— EXECUTIVE  SCHEDULE 

(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2002) 


level  I 

level  II 

level  III 

level  IV 

level  V 


$166,700 
150,000 
138,200 
130,000 
121,600 


SCHEDULE  6— VICE  PRESIDENT  AND  MEMBERS  OF  CONGRESS 


(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2002) 

Vice  President •  •  •  $192,600 

Senators •  •  150,000 

Members  of  the  House  of  Representatives 150,000 

Delegates  to  the  House  of  Representatives 150,000 

Resident  Commissioner  from  Puerto  Rico  150,000 

President  pro  tempore  of  the  Senate.  ...  166,700 

Majority  leader  and  minority  leader  of  the  Senate.  .  .  ...  .  166,700 

Majority  leader  and  minority  leader  of  the  House 

of  Representatives -,.— .  ; 166,700 

Speaker  of  the  House  of  Representatives 192,600 


SCHEDULE  7— JUDICIAL  SALARIES 


(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,    2002) 


Chief  Justice  of  the  United  States  .... 
Associate  Justices  of  the  Supreme  Court.  . 

Circuit  Judges  

District  Judges. 

Judges  of  the  Court  of  International  Trade 


$192,600 
184,400 
159,100 
150,000 
150,000 
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SCHEDULE   8-PAY  OF  THE  UNIFORMED   SERVICES    (PAGE   3) 
Part   II-RATE  OF  MONTHLY  CADET  OR  MIDSHIPMAN  PAT 


The   rate  of  monthly  cadet   or  midshipman  pay  authorized  by  section   203(c)    of 
title    37,    United   States   Code,    is    $734.10. 


Note:    As   a   result   of   the  enactment   of   sections   602-694    of   Public   Law   lOS'-SS, 
the  National   Defense  Authorization  Act    for   Fiscal   Year   1998,    the 
Secretary  of  Defense  now  has   the   authority  to  adjust   the   rates   of  basic 
allowances    for   subsistence   and  housing.      Therefore,    these   allowances   are 
no  longer  adjusted  by  the   President    in   conjunction   with   the   adjustment 
of  basic  pay   for  members   of   the  uniformed   services.      Accordingly,    the 
tables  of  allowances   included  in  previous  orders  are  not   included  here. 
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SCIUUUIil   9- 


-LOCAI.ITT-BASID  COHPAIIABXbZTY  PATHBirrS 


(Effective  on  the  first  day  of  the  first  applicable  pay  period 
beginning  on  or  after  January  1,  2002) 


Locality  Pay  Area' 


Rate 


9. 
13. 
14. 


illtlanta,   GA 

feoston-Worcester-Lawrence ,    MA-MH-ME-CT-RI 

ichicago-Gary-Kenosha,    IL-IN-WI      

Cincinnati-Hamilton,    OH-KY-IN    12. 

Cleveland-Akron,    OH    

Columbus,    OH      

Dallas-Fort  Worth,  TX  

Dayton-Springfield,  OH   

Denver-Boulder-Greeley,  CO   

Detroit-Ann  Arbor-Flint,  MI  

Hartford,  CT   

Houston-Galveston-Brazoria,  TX   .... 

Huntsville,  AL   

Indianapolis,  IN   

Kansas  City,  MO-KS   

iLos  Angeles-Riverside-Orange  County,  CA 

iMiami-Fort  Lauderdale,  FL  

Milwaukee -Racine,  WI 10 

Minneapolis-St.  Paul,  MM-WI  ......   11 

Mew  York-Northern  Mew  Jersey-Long  Island,  MY-NJ-CT-PA  .  .   15 

Orlando,  FL ^ 

Philadelphia-Wilmington-Atlantic  City,    PA-NJ-DE-M)      .    .    .12 

Pittsburgh,    PA •        ' 

Portland-Salem,    OR-WA   H 

Richmond-Petersburg,  VA 
Sacramenco-Yolo,  CA  .  . 
St.    Louis,    MO- XL 


10 

10. 

10. 

9. 
13. 
14. 
14. 
18. 

9. 

8. 

9. 
16. 
12. 


9 
11 

B 


San  Diego,    CA 12 


San  Francisco-Oakland-San  Jose,    CA 
Seattle -Tacoma- Bremerton,   WA     .    .    . 
Washington-Baltimore,    DC-MD-VA-WV    . 
Rest  of  U.S 


19 

11 

11 

8 


74% 
57% 
58* 

09% 
33% 

70% 
90% 
62% 
34% 

.71% 

.11% 

.61% 

.08% 

.85% 

.28% 

.05% 

.45% 

.05% 

.56% 

.23% 

.67% 

.11% 

.52% 

.64% 

.67% 

.99% 

.98% 

.70% 

.04% 

.77%- 

.48% 

.64% 


SCHEDULE  10-AOMINISTRATIVE  LMT  JUIXXS 

(Effective  on  the  first  day  of  the   first  applicable  pay  period 
beginning  on  or   after   January   1,    2002) 

Pd.-3/A $    86,500 

AL-3/B .; 93,100 

AL-3/C- 99,800 

AL-3/D    106,500 

AL-3/E 113,100 

AL-3/F    119,700 

AL-2 126,500 

AL-l 130,000 


'Locality  Pay  Areas  are  defined  in  5  CPR  531.603. 


|FR  Doc.  02-448 
Filed  1-4-02;  8:45  am) 
Billing  code  3195-01-C 


Rules  and  Regulations 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

9CFRPart93 

[Docket  No.  01-055-2] 

States  Approved  To  Receive  Stallions 
and  Mares  From  CEM-Affected 
Regions;  Rhode  Island 

agency:  Animal  and  Plant  Health 
Inspection  Seirvice,  USDA. 

ACTION:  Direct  final  rule;  confinnation  of 
effective  date. 

summary:  On  November  1,  2001,  the 
Animal  and  Plant  Health  Inspection 
Service  published  a  direct  final  rule. 
(See  66  FR  55068-55071,  Docket  No. 
01-055-1.)  The  direct  final  rule  notified 
the  public  of  our  intention  to  amend  the 
animal  importation  regulations  by 
adding  Rhode  Island  to  the  list  of  States 
approved  to  receive  certain  stallions  and 
mares  imported  into  the  United  States 
bom  regions  affected  with  contagious 
equine  metritis  (CEM).  We  did  not 
receive  any  written  adverse  comments 
or  written  notice  of  intent  to  submit 
adverse  comments  in  response  to  the 
direct  final  rule. 

EFFECTIVE  DATE:  The  effective  date  of  the 
direct  final  rule  is  confirmed  as 
December  31,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Barbara  Bischoff,  Staff  Veterinarian, 
National  Center  for  Iniport  and  Export, 
Technical  Trade  Services,  VS,  APHIS, 
4700  River  Road  Unit  39,  Riverdale,  MD 
20737-1231;  (301)  734-8364. 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111,  114a.  134a,  134b, 
134c,  134d.  134f,  136,  and  136a;  31  U.S.C. 
9701;  7  CFR  2.22,  2.80,  and  371.4. 
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Done  in  Washington,  DC,  this  26th  day  of 
December  2001. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-264  Filed  1-4-02;  8:45  am] 
BILLING  CODE  3410-34-4J 

DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  HMlth  Inspection 
Service 

9CFRPart94 

[Docket  No.  01-010-2] 

Clumge  in  Disease  Status  of  Japan 
With  Regard  to  Foot-and-Mouth 
Disease 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

SUMMARY:  We  are  amending  the 
regulations  governing  the  importation  of 
certain  animals,  meat,  and  other  animal 
products  by  adding  Japan  to  the  list  of 
regions  that  are  considered  free  of 
rinderpest  and  foot-and-mouth  disease. 
We  are  taking  this  action  because  we 
have  determined  that  Japan  is  now  fi^e 
of  foot-and-mouth  disease.  We  are  also 
adding  Japan  to  the  list  of  regions  that 
are  subject  to  certain  restrictions 
because  of  their  proximity  to  or  trading 
relationships  with  rinderpest-  or  foot- 
and-mouth  disease-affected  countries. 
These  actions  update  the  disease  status 
of  Japan  with  regard  to  foot-and-mouth 
disease  while  continuing  to  protect  the 
United  States  ftt)m  an  introduction  of 
rinderpest  and  foot-and-mouth  disease 
by  providing  additional  requirements 
for  meat  and  meat  products  imported 
into  the  United  States  fi-om  Japan. 
EFFECTIVE  DATE:  January  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Gary  Colgrove,  Chief  Staff  Veterinarian, 
National  Center  for  Import  and  Export, 
VS,  APHIS,  4700  River  Road  Unit  38, 
Riverdale.  MD  20737-1231;  (301)  734- 
3276. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  certain 
animals  and  animal  products  into  the 
United  States  in  order  to  prevent  the 


introduction  of  various  diseases, 
including  rinderpest,  foot-and-mouth 
disease  (FMD),  African  swine  fever,  hog 
cholera,  and  swine  vesicular  disease. 
These  are  dangerous  and  destructive 
communicable  diseases  of  ruminants  • 
and  swine.  Section  94.1  of  the 
regulations  lists  regions  of  the  world 
that  are  declared  free  of  rinderpest  or 
free  of  both  rinderpest  and  FKffi). 
Rinderpest  or  FMD  is  considered  to 
exist  in  all  other  parts  of  the  world  not 
hsted.  Section  94.11  of  the  regulations 
lists  regions  of  the  world  that  have  been 
determined  to  be  free  of  rinderpest  and 
FMD,  but  that  are  subject  to  certain 
restrictions  because  of  their  proximity  to 
or  trading  relationships  with  rinderpest- 
or  FMD-affected  regions. 

In  an  interim  rule  effective  on  March 
8,  2000,  and  affirmed  on  July  14,  2000, 
we  amended  the  regulations  in 
§  94.1(a)(2)  by  removing  Japan  from  the 
list  of  regions  that  have  been  declared 
free  of  rinderpest  and  FMD.  This  action 
was  necessary  because  FMD  had  been 
confirmed  in  Japan.  (Although  Japan 
continues  to  be  free  of  rinderpest, 
§  94.1(a)(2)  lists  regions  that  are 
declared  free  of  both  rinderpest  and 
FMD.)  Additionally,  in  that  interim  rule, 
we  removed  Japan  from  the  list  in 
§  94.11  of  countries  that  are  declared  to 
be  free  of  these  diseases,  but  that  are 
still  subject  to  certain  restrictions 
because  of  their  proximity  to  or  trading 
relationships  with  rinderpest-  or  FMD- 
affected  regions.  As  a  result  of  that 
action,  the  importation  into  the  United 
States  of  any  ruminant  or  swine  or  any 
fr«sh  (chilled  or  frozen)  meat  of  any 
riiminant  or  swine  that  left  Japan  on  or 
after  March  8,  2000,  was  prohibited  or 
restricted. 

In  response  to  the  March  2000 
outbreak  of  FMD,  Japan  undertook 
intensive  efforts  to  eradicate  the  disease. 
Japan's  last  FMD-affected  premises  was 
depopulated  on  May  15,  2000. 

On  September  4,  2001,  we  published 
in  the  Federal  Register  (66  FR  46228- 
46230,  Docket  No.  01-010-1)  a  proposal 
to  amend  the  regulations  by  adding 
Japan  to  the  list  in  §  94.1(a)  of  regions 
that  are  considered  free  of  rinderpest 
and  FMD.  In  that  document,  we  also 
proposed  to  add  Japan  to  the  list.in 
§  94.11(a)  of  regions  declared  free  of 
rinderpest  and  FMD  but  that  are  subject 
to  special  restrictions  on  the 
importation  of  their  meat  and  other 
animal  products  into  the  United  States. 
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We  solicited  comments  concerning 
our  proposal  for  60  days  ending 
November  5,  2001.  We  received  one 
comment  by  that  date,  from  an 
organization  representing  American 
cattle  producers.  The  commenter 
opposed  the  designation  of  japan  as  free 
of  FMD,  arguing  that  insufficient  time 
had  passed  since  Japan's  most  recent 
reported  case  of  FMD  in  May  2000  for 
the  U.S.  Department  of  Agriculture 
(IJ3DA)  to  confirm  eradication  of  the 
disease.  The  commenter  recommended 
a  4-  to  5-year  disease-free  waiting  period 
bom  the  time  of  the  most  recent 
recorded  case  of  FMD  to  the  designation 
of  a  coimtry  as  FMD-fi«e,  diuing  which 
time  the  importation  into  the  United 
States  of  any  animals,  cut  products,  and 
byproducts  fitjm  that  country  would  be 
banned.  Noting  that  the  FMD  virus  can 
persist  in  the  oropharynx  of  cattle  for  up 
to  30  months  and  can  be  preserved  by 
refrigeration  or  freezing,  \he  commenter 
argued  that  the  4-  to  5-year  time  frame 
would  provide  a  reasonable  period 
within  which  the  risk  of  FMD  re- 
infection wovdd  be  sufficiently 
diminished,  "pie  commenter  also 
discussed  the  need  for  a  comprehensive 
on-site  review  of  the  health  of  the 
livestock  herds  in  the  infected  coimtry 
by  qualified  U.S.  animal  health  experts. 

We  continue  to  believe  that 
designation  of  Japan  as  FMD-free  is 
justified.  International  disease  standards 
set  by  the  Office  International  des 
Epizooties  allow  a  country  that  was 
previously  free  of  FMD  but  that 
subsequently  sufiiered  an  occurrence  to 
regain  its  FMD-free  status  3  months  after 
the  last  recorded  case.  Japan 
depopulated  its  last  FMD-aifected 
premises  on  May  15,  2000.  While  the 
virus  can  persist,  surveillance 
conducted  by  Japanese  authorities, 
which  included  serological  testing  and 
clinical  assessment,  did  not  reveal  any 
carrier  animals.  In  addition,  the  USD  A 
did  conduct  an  on-site  visit  to  Japan  in 
January  2001  and  concluded  that  the 
depopulation  and  surveillance  measiues 
taken  by  Japanese  authorities  have 
ensured  the  eradication  of  FMD  in 
Japan. 

The  commenter  also  stated  that  an 
outlneak  of  either  FMD  or  bovine 
spongiform  encephalopathy  (BSE)  in  a 
country  should  be  grounds  to  preclude 
disease-free  cratification  for  both  of 
these  diseases.  According  to  the 
commenter,  outbreaks  of  either  of  these 
diseases  indicate  a  feilure  on  the  part  of 
the  affected  coimtry  to  take  adequate 
precautionary  measures  to  protect  the 
health  of  its  livestock.  Therefore,  the 
commenter  contended  that  the 
confirmation  of  BSE  in  Japan  on 


September  22,  2001,  should  preclude 
recognition  of  that  country  as  FMD-free. 

We  are  making  no  changes  based  on 
this  comment.  When  a  coimtry  first 
applies  to  the  Animal  and  Plant  Health 
Inspection  Service  (APHIS)  to  be 
recognized  as  free  of  a  specific  disease 
of  concern,  APHIS  conducts  an 
evaluation  and  considers  a  number  of 
factors  affecting  the  reliability  of  that 
country's  animal  disease  prevention 
efforts.  The  factors  considered  include, 
but  are  not  limited  to,  the  disease 
history  of  the  country;  the  authority, 
organization,  and  infrastructure  of  the 
veterinary  services  programs  in  the 
country;  the  extent  to  which  movement 
of  animals  and  animal  products  is 
controlled  from  regions  of  higher 
disease  risk;  the  type  and  extent  of 
disease  surveillance  in  the  country;  and 
the  policies  and  infrastructure  for 
animal  disease  control  in  the  coimtry 
i.e.,  emergency  response. 

APHIS  wall  recognize  a  country  bee  of 
a  specific  disease  only  after  it  has 
determined  that  the  factors  listed  above 
indicate  an  acceptable  level  of  animal 
biosecurity  in  that  country.  As  standard 
procedure,  this  determination  is  made 
only  after  APHIS  representatives  have 
conducted  a  site  visit  of  the  country  in 
question.  Based  on  the  factors  listed 
above,  APHIS  has  determined  that  it  is 
appropriate  to  consider  Japan  free  of 
FMD. 

Therefore,  for  the  reasons  given  in  the 
proposed  rule  and  in  this  dociunent,  we 
are  adopting  the  proposed  rule  as  a  final 
rule,  without  change. 

E£GectiTe  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  piusuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  rule  restores  Japan  to  the  list  of 
regions  considered  free  of  FMD. 
Immediate  action  is  necessary  to  remove 
restrictions  on  the  importation  of 
animals,  meat,  and  other  animal 
products  that  are  no  longer  necessary. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  rule 
should  be  effective  upon  publication  in 
the  Federal  Register. 

Executive  Order  12866  and  Rcgalatwy 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  under  Executive 
Order  12866. 

We  are  amending  the  regulations  to 
add  Japan  to  the  list  of  regions  that  are 
considered  free  of  rinderpest  and  FMD. 


We  are  taking  this  action  because  we 
have  determined  that  Japan  is  now  free 
of  FMD.  We  are  also  adding  Japan  to  the 
list  of  regions  that  are  subject  to  certain 
restrictions  because  of  their  proximity  to 
or  trading  relationships  with  rinderpest- 
or  FMD-affected  countries.  These 
actions  update  the  disease  status  of 
Japan  with  regard  to  FMD  while 
continuing  to  protect  the  United  States 
from  an  introduction  of  rinderpest  and 
FMD  by  providing  additional 
requirements  for  any  meat  and  meat 
products  imported  into  the  United 
States  from  Japan. 

The  following  analysis  addresses  the 
economic  effect  of  this  rule  on  small 
entities,  as  required  by  the  Regulatory 
Flexibility  Act. 

The  livestock  industry  plays  a 
significant  role  in  the  U.S.  economy. 
According  to  the  National  Agricultural 
Statistics  Service,  in  2000,  the  total 
niunber  of  cattle  and  calves  in  the 
United  States  was  approximately  98.05 
million,  valued  at  approximately  $67.01 
billion.  U.S.  operations  with  cattle 
numbered  1,115,650  in  1997,  the  last 
year  for  which  census  data  are  available. 
More  than  99  percent  of  these  cattle 
operations  had  gross  receipts  of  less 
than  $750,000,  which  qualifies  them  as 
small  entities  according  to  the  standards 
set  by  the  Small  Business 
Administration. 

The  U.S.  livestock  industry  also  plays 
an  important  role  in  international  trade. 
U.S.  competitiveness  in  international 
markets  relies  significantly  upon  this 
coimtry's  reputation  for  producing  high- 
quality,  disease-free  animals  and  animal 
products.  Maintaining  these  favorable 
trade  conditions  depends,  in  part,  on 
continued  aggressive  efforts  to  prevent 
any  threat  of  FMD  introduction  into  the 
United  States.  A  single  outbreak  of  FMD 
anywhere  in  the  United  States  would 
close  our  major  export  markets  for 
livestock  and  livestock  products 
overnight.  Most  exports  of  meat, 
animals,  and  animal  bjrproducts  would 
be  stopped  until  the  disease  was 
completely  eradicated. 

In  1999,  the  total  earnings  from  U.S. 
exports  of  live  cattle,  swine,  beef  and 
veal,  pork,  and  dairy  products  to  the  rest 
of  the  world  were  approximately  $4.80 
billion.  Additionally,  the  expcnl  of  other 
animals  and  animal  products  and 
byproducts  generated  approximately 
$5.64  billion  in  sales  for  the  United 
States.  Consequently,  an  outbreak  of 
FMD  could  result  in  the  potential  loss 
of  export  sales  in  the  billions  of  dollars 
as  well  as  other  costs  to  those  involved 
in  the  U.S.  livestock  industry. 

Because  we  are  declaring  Japan  to  be 
free  of  FMD  but  subject  to  the 
restrictions  of  §d4.11  due  to  its  trading 
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relationships  with  rinderpest-  or  FMD- 
affected  regions,  this  rule  will  produce 
economic  benefits  by  continuing  to 
protect  against  the  introduction  of 
rinderpest  and  FMD  into  the  United 
States.  Import  values  of  dairy  products, 
red  meat,  and  red  meat  products 
represented  less  than  0.01  percent  of  the 
overall  value  of  U.S.  imports  bom  Japan 
in  1999.  Since  Japan  is  not  a  significant 
soiut:e,  and  is  not  expected  to  become 
a  significant  source,  of  these  products 
for  the  U.S.  market,  this  rule  will  not 
have  a  noticeable  effect  on  producer, 
wholesale,  or  consumer  prices  in  the 
United  States.  Therefore,  we  expect  that 
there  will  be  very  little  or  no  effect  on 
U.S.  entities,  large  or  small,  as  a  result 
of  this  rule. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Healthlnspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  94 

Animal  diseases,  Imports,  Livestock, 
Meat  and  meat  products,  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeepii^  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94— RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE.  AFRICAN  SWINE  FEVER, 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Aodiority:  7  U.S.C.  450,  7711,  7712,  7713, 
7714,  7751,  and  7754;  19  U.S.C.  1306;  21 
U.S.C.  111.  114a,  134a,  134b.  134c,  134f,  136. 
and  136a;  31  U.S.C.  9701;  42  U.S.C.  4331  and 
4332;  7  CFR  2.22,  2.80,  and  371.4. 


§94.1    [Amended] 

2.  In  §  94.1,  paragraph  (a)(2)  is 
amended  by  adding,  in  alphabetical 
order,  the  word  "Japan,". 

§94.11    [Amended] 

3.  In  §94.11,  paragraph  (a),  the  first 
sentence  is  amended  by  adding,  in 
alphabetical  order,  the  word  "Japan,". 

Done  in  Washington.  DC,  this  27th  day  of 
December,  2001. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(PR  Doc.  02-262  Filed  1-4-02;  8:45  am] 
BILLING  C006  3410-M-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NIIII-124-AD;  Amendment 
39-12578;  AD  2001-26-12] 

nm  2120-AA64 

AlrworlMnass  Directives;  Boeing 
Model  747-100, 747-200, 747-300.  and 
747SR  Series  Airplanes  Powered  by 
General  Electric  CF6-45/50  or  Pratt  ft 
Whitney  JT9D-70  Series  Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
100,  747-200,  747-300,  and  747SR 
series  airplanes  powered  by  General 
Electric  CF6-45/50  or  Pratt  &  Whitney 
JT9D-70  series  engines,  that  currently 
requires  a  detailed  visual  inspection  of 
the  outboard  diagonal  brace  for  heat 
damage  and  cracking;  and  follow-on 
repetitive  inspections  and  corrective 
actions,  if  necessary.  This  amendment 
requires  accomplishment  of  the 
previously  optional  replacement  of  any 
existing  sealant  with  heat-resistant 
sealant  as  terminating  action  for  the 
repetitive  inspections  required  by  this 
AD.  This  amendment  is  prompted  by 
reports  of  heat  damage  to  the  forward   . 
end  of  the  diagonal  brace  after 
accomplishment  of  a  previous  strut  and 
wing  modification.  The  actions 
spe^fied  by  this  AD  are  intended  to 
prevent  heat  damage  to  the  diagonal 
brace,  which  could  cause  cracking, 
fracture,  and  possible  loss  of  the 
diagonal  brace  load  path  and 
consequent  separation  of  the  strut  and 
engine  from  the  airplane. 
DATES:  Elective  February  11,  2002. 


The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747- 
54A2208,  dated  March  29,  2001,  was 
approved  previously  by  the  Director  of 
the  Federal  Register  as  of  June  27,  2001 
(66  FR  31527,  June  12,  2001). 
ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton.  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW..  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  Anderson.  Aerospace  Ei^ineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATKW:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2001-^12-05, 
amendment  39-12260  (66  FR  31527, 
Jime  12,  2001),  which  is  applicable  to 
certain  Boeing  Model  747-100.  747- 
200,  747-300,  and  747SR  series 
airplanes  powered  by  General  Electric 
CF6-45/50  or  Pratt  &  Whitney  JT9D-70 

series  engines,  was  published  in  the      

Federal  Register  on  September  4,  2001 
(66  FR  46241).  The  action  proposed  to 
continue  to  require  a  detailed  visual 
inspection  of  the  outboard  diagonal 
brace  for  heat  damage  and  cracking;  and 
follow-on  repetitive  inspections  and 
corrective  actions,  if  necessary.  The 
action  also  proposed  to  require 
accomplishjnent  of  the  previously 
optional  terminating  replacement  of  any 
existing  sealant  with  heat-resistant 
sealant  as  terminating  action  for  the 
repetitive  inspections. 

Comments 

Interested  persons  have  been  a^rded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  submitted  in  response 
to  the  proposal  or  the  FAA's 
determination  of  the  cost  to  the  public. 

Change  to  Final  Rule 

Since  the  issuance  of  the  proposal,  the 
FAA  has  approved  two  alternative 
methods  of  compliance  for  AD  2001- 
12-05.  A  new  paragraph  (d)(2)  has  been 
added  to  this  final  rule  to  include  those 
approvals. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
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safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  change 
previously  described.  The  FAA  has 
determined  that  this  change  will  neither 
increase  the  economic  burden  on  any 
operator  nor  increase  the  scppe  of  the 
AD. 

Costlnqiact 

There  are  approximately  145  Model 
747  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  39  airplanes  of  U.S. 
regstry  will  be  affected  by  this  AD. 

The  repetitive  inspections  that  are 
currently  required  by  AD  2001-12-05 
take  approximately  1  work  hour  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  is  estimated 
to  be  $2,340  per  airplane,  per  inspection 
cycle. 

The  terminating  action  that  is 
required  by  this  AD  action  will  take 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  will  cost  approximately 
$100  per  airplane.  Based  on  these 
figures,  the  cost  impact  of  the 
requirements  of  this  AD  is  estimated  to 
be  $8,580,  or  $220  per  airpkne. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
qperator  has  yet  accompUshed  any  of 
the  requiremfflits  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
ware  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  t3rpically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regnlaloiy  Impact  I 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  i^tionship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
resptmsibilities  among  the  various 
levels  of  government.  Thnefcne.  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Execitfive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  thai  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  undv  DOT 
R^ulatory  Policies  and  Procedures  (44 
PR  11034.  F^mxary  26. 1979);  and  (3) 
will  not  have  a  significant  eomomic 


impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendmrat 

Accordingly,  pursuant  to  the 
-authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Restatement  of  Certain  Requirements  of  AD 
2000-12-05: 

Verification 

(a)  Within  90  days  after  June  27,  2001  (the 
effective  date  of  AD  2001-12-05,  amendment 
39-12260),  do  the  actions  requiired  by 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
appHcable. 

(1)  If  an  operator's  maintenance  records 
verify  that,  during  the  accomplishment  of  AD 
95-13-07,  amencbnent  39-9287,  the  seal 
backup  plates  were  restored  and  BMS  5-63 
high-temperature  sealant  was  used  in  that 
restoration,  no  further  action  is  required  by 
this  AD. 

(2)  If  an  operator's  maintenance  records  do 
not  verify  that  the  actions  specified  in 
paragraph  (a)(1)  of  this  AD  were 
accomplished,  do  the  actions  required  by 
paragraph  (b)  of  this  AD. 

Inspections  and  Corrective  Actions 

(b)  Within  90  days  after  June  27,  2001,  do 
the  inspections  and  applicable  corrective 
actions  specified  by  paragraphs  (b)(1)  and 
(b)(2)  of  Uiis  AD  per  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-54A2208,  dated  March  29,  2001. 
Thereafter,  repeat  the  inspections  at  intervals 
not  to  exceed  6  months,  until 
accomplishment  of  paragraph  (c)  of  this  AD. 


Authority:  49  U.S.C.  106(g).  40113. 44701.       Outboard  Strut  Diagonal  Brace 


139.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12260  (66  FR 
31527,  June  12,  2001),  and  by  adding  a 
new  airwcHthiness  directive  (AD), 
amendment  39-12578,  to  read  as 
follows: 

2001-26-12    Boeing:  Amendment  39-12578. 
Docket  2001-NM-124-AD.  Supersedes 
AD  2001-12-05,  Amendment  39-12260. 

Applicability:  Model  747-100,  747-200, 
747-300,  and  747SR  series  airplanes; 
certificated  in  any  category;  powered  by 
General  Electric  CF6-45/50  series  engines,  or 
Pratt  &  Whitney  JT9D-70  series  engines. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  %vitb  paragraph  (d)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteraticHi,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  omdition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  addresait. 

Compliance:  Required  as  indicated,  unless 
accomjdished  previously. 

To  (wevent  heat  damage  to  the  diagonal 
hnca,  which  could  cause  cracking  or  fracture 
of  the  diagonal  brace,  and  possible  loss  of  the 
di^onal  brace  load  path  and  consequost 
separation  of  the  strut  and  engine  from  the 
airplane,  accomplish  the  following; 


(1)  Do  a  detailed  visual  inspection  of  the 
forward  20  inches  of  the  outboard  strut 
diagonal  brace,  including  all  areas  of  the 
forward  clevis  lugs  and  brace  body,  for  signs 
of  heat  damage  or  cracks,  per  Part  1  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

(i)  If  no  sign  of  heat  damage  or  cracking  is 
found,  repeat  the  detailed  visual  inspection 
at  intervals  not  to  exceed  6  months,  pa  the 
service  bulletin,  until  accomplishment  of 
paragraph  (c)  of  this  AD. 

(ii)  If  any  primer  discoloration  is  found, 
before  forthw  flight,  do  a  non-destructive  test 
(NDT)  inspection  of  the  area  to  determine  if , 
the  diagonal  brace  has  heat  damage  per  Part 
1  of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

•  (A)  If  no  heat  damage  is  found  during  the 
NDT  inspection,  and  no  cracking  is  found 
during  the  detailed  visual  inspection,  repeat 
the  detailed  visual  inspection  specified  by 
paragraph  (b)(1)  of  this  AD  at  mtervals  not  to 
exceed  6  months. 

(B)  If  any  heat  damage  is  foimd  during  the 
NDT  inspection,  or  any  cracking  is  found 
during  the  detailed  visual  inspection,  before 
further  flight,  do  the  actions  specified  in 
paragraph  (cH2)  of  this  AD.  Thereafter,  repeat 
the  detailed  visual  inspection  specified  by 
paragraph  (bKl)  of  this  AD  at  intnvals  not  to 
exceed  6  mmths. 

Firewall  Openings  of  the  Stmt  Aft  Bulkhead 

(2)  Do  a  detailed  visual  inspection  of  the 
firewaU  (^>enings  of  the  strut  aft  bulkhead  to 
verify  installatirai  of  seat  backup  plates  and 
omcBtion  of  the  sealant  application  per  Part 
1  of  the  Accomplishment  Instructions  of  the 
service  bulletin. 

(i)  If  no  disamwncy  (including  damaged  or 
missing  seal  backup  plates,  cm-  damaged  or 
missing  sealant)  is  found,  repeat  the  detailed 
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visual  inspection  specified  by  paragraph 
(b)(1)  of  this  AD  at  intervals  not  to  exceed  6 
months. 

(ii)  If  the  seal  backup  plates  are  not 
installed,  before  further  flight,  install  the  seal 
backup  plates  and  apply  heat-resistant 
sealant,  BMS  5-63,  per  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin.  Accomplishment  of  this  action 
terminates  the  repetitive  inspections  required 
by  this  AD. 

(iii)  If  the  seal  backup  plates  are  installed, 
but  the  sealant  application  is  damaged  or 
missing,  before  further  flight,  remove  any 
existing  sealant  and  apply  heat-resistant 
sealant,  BMS  5-63,  per  Part  3  of  the 
"Accomplishment  Instructions  of  the  service 
bulletin.  Accomplishment  of  this  action 
terminates  the  repetitive  inspections  required 
by  this  AD. 

Note  2:  Because  it  is  difficult  to  distinguish 
between  BMS  5-95  and  BMS  5-63  sealants, 
removal  and  replacement  of  the  existing 
sealant  is  required  to  ensure  that  the  correct 
heat-resistant  sealant,  BMS  5-63,  is  used. 

New  Requirements  of  This  AD 

Terminating  Action  and  Corrective  Action 

(c)  Within  18  months  after  the  effective 
date  of  this  AD:  Do  the  action  specified  by 
paragraph  (c)(1),  (c)(2),  or  (c)(3)  of  this  AD, 
as  applicable.  Accomplishment  of  the 
applicable  action  constitutes  terminating 
action  for  the  repetitive  inspections  requited 
by  this  AD. 

(1)  Following  the  inspections  required  by 
paragraphs  (b)(1)  and  (b)(2)  of  this  AD,  if  no 
cracking  or  heat  damage  is  found  during 
those  inspections,  and  the  seal  backup  plates 
are  installed,  before  further  flight,  remove 
any  existing  sealant  and  apply  heat-resistant 
sealant  BMS  5-63,  per  Part  3  of  the 
Accomplishment  Instructions  of  Boeing  Alert 

.  Service  Bulletin  747-54A2208,  dated  March 
29.  2001. 

(2)  If  any  sign  of  heat  damage  or  cracking 
is  found  during  the  inspections  required  by 
paragraph  (b)  of  this  AD,  before  further  flight, 
do  the  actions  specified  by  either  paragraph 
(c)(2)(i)  or  (c)(2)(ii)  of  this  AD. 

(i)  Replace  the  diagonal  brace  per  Part  4  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  747-54A2208.  dated 
March  29,  2001. 

(ii)  Repair  per  a  method  approved  by  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO),  FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager,  Seattle  AGO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved  by  the  Manager,  Seattle  ACO,  as 
required  by  this  paragraph,  the  Manager's 
approval  letter  must  specifically  reference 
this  AD. 

(3)  If  the  seal  back-up  plates  are  not 
installed,  before  further  flight,  install  the  seal 
backup  plates  and  apply  heat-resistant 
sealant  BMS  5-63,  per  Part  2  of  the 
Accomplishment  Instructions  of  the  service 
bulletin. 

Alternative  Methods  of  Compliance 

(d)(1)  An  alternative  method  of  compliance 
pr  adjustment  o.f  the  compliance  lime  that 


provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2001-12-05,  amendment  39-12260,  are 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  Except  as  provided  by  paragraphs  (a) 
and  (c)(2)(ii)  of  this  AD,  the  actions  shall  be 
done  in  accordance  with  Boeing  Alert 
Service  Bulletin  747-54A2208,  dated  March 
29,  2001.  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  747-54A2208. 
dated  March  29,  2001.  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  June  27,  2001  (66  FR  31527, 
June  12,  2001).  Copies  may  be  obtained  from 
Boeing  Commercial  Airplane  Group,  P.O. 
Box  3707,  Seattle.  Washington  98124-2207. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
February  11,2002. 

Issued  in  Renton,  Washington,  on 
December  20,  2001. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-87  Filed  1-4-02;  8:45  am] 
«UJNG  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-41-AD;  Amendmmt 
39-12593;  AD  2002-01-02] 

fflN2120-AA64 

Airworthiness  Directives;  TurtMmeca 
S.A.  Arrlin  1 A  TurboshafI  Engines 

agency:  Federal  Aviation 
AdministratioQ,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 


SUNHMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  Turbomeca  S.A.  Airius  lA 
turboshaft  engines.  This  action  requires 
replacement  of  the  10  main  fuel 
injectors  in  Arrius  lA  engines  with  new 
or  overhauled  injectors.  This 
amendment  is  prompted  by  routine 
inspections  conducted  in  the  repair 
workshop  demonstrating  that  some 
main  fuel  injectors  were  partially  or 
totally  blocked.  The  actions  specified  in 
this  AD  are  intended  to  prevent  blocked 
main  fuel  injectors  that  could  lead  to 
engine  flameout  during  engine 
deceleration  or  that  could  prevent  the 
engine  from  obtaining  the  2V2  minute 
one  engine  inoperative  (OEI)  power. 
DATES:  Effective  January  22,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  8,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-NE- 
41-AD,  12  New  England  Executive  Park, 
Burlington.  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be^ent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov".  Comments  sent 
via  the  Internet  must  contaiii  the  docket 
number  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  P.  McCabe,  Aerospace  Engineer, 
Boston  Engine  Certification  Office,  FAA, 
Engine  &  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington, 
MA,  01803;  telephone  (781)  238-7138; 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L'Aviation  Civile 
(DGAC),  which  is  the  airworthiness 
authority  for  France,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  Turbomeca  S.A.  Arrius  lA 
turboshaft  engines.  The  DGAC  advises 
that  during  routine  inspections  in  the 
repair  workshop  some  main  fuel 
injectors  were  discovered  to  be  totally  or 
partially  blocked,  and  that  this 
condition  could  cause  flameouts  during 
engine  decelerations  and  OEI  power 
shortfall  occurrences. 

Manufacturer's  Service  Information 

Turbomeca  S.A.  (Group  Snecma)  has 
issued  Alert  Service  Bulletin  (ASB)  No. 
A319  73  0071.  dated  January  1,  2001, 
that  requires  replacement  of  the  10  main 
fuel  injectors  in  Arrius  lA  engines  with 
liew  or  overhauled  injectors.  The  DGAC 
classified  this  service  bulletin  as 
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mandatory  and  issued  AD  2000-532(A) 
in  order  to  assure  the  airworthiness  of 
these  Turbomeca  S.A.  Arrius  lA 
turboshaft  engines  in  France. 

BilaAeral  Airworthinen  Agreement 

This  engine  model  is  manufactured  in 
France  and  is  type  certificated  for 
operation  in  the  United  States  under  the 

provisions  of  section  21.29  of  the 

Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  DGAC  has  kept  the  FAA  informed 
of  the  situation  described  above.  The 
FAA  has  examined  the  findings  of  the 
DGAC,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for 
operation  in  the  United  States. 

FAA's  Deteniiuiation  of  an  Unsafe 
Condition  and  Required  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Turbomeca  S.A.  Arrius 
lA  engines  of  the  same  type  design,  this 
AD  is  being  issued  to  prevent  blocked 
main  fuel  injectors  thit  could  lead  to 
engine  flameout  during  engine 
deceleration  or  that  could  prevent  the 
engine  firom  obtaining  the  ZVz  minute 
OEl  (maximum  emergency)  power.  This 
AD  requires  replacement  of  the  10  main 
fuel  injectors  in  Arrius  lA  engines  with 
new  or  overhauled  injectors.  Fuel 
injectors  that  have  acciunulated  more 
than  1,350  hours  of  operation  since  new 
or  last  overhaul  must  be  replaced  before 
further  flight.  The  actions  are  required 
to  be  done  in  accordance  with  the 
service  bulletin  described  previously. 

Immediate  Adoption  of  This  AD 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
efiiective  in  less  than  30  days. 

C«nnments  Invited  | 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argmnents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 


the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to. 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NE-41-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  imsafe  condition  in  aircraft, 
and  is  not  a  "significant  regulatory 
action"  under  Executive  Order  12866.  It 
has  been  determined  further  that  this 
action  involves  an  emergency  regulation 
imder  EMDT  Regulatory  Policies  and 
Procedures  (44  FR  11034,  February  26, 
1979).  If  it  is  determined  that  this 
emergency  regulation  otherwise  would 
be  significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-02    Turbomeca  S.A.:  Amendment 
39-12593.  Docket  2001-NE-41-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Turbomeca  S.A.  Arrius  lA 
tuiboshaft  engines  installed  on,  but  not 
limited  to  Eurocopter  helicopters:  Model 
AS355N,  called  the  Ecureuil/Twinstar;  and 
Model  AS555UN,  called  the  Fennic. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modlHed,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessmeiit  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  blocked  main  fuel  injectors  that 
could  lead  to  engine  fiameout  dtu-ing  engine 
deceleration  or  that  could  prevent  the  engine 
fix>m  obtaining  the  2-V2  minute  one  engine 
inoperative  (OEI)  power,  replace  the  10  main 
fuel  injectors  in  Aixius  lA  engines  with  new 
or  overhauled  injectors  using  the  following 
schedule: 

Replacement  Schedule 

(a)  Before  further  flight,  replace  any  fuel 
injector  that  has  accumulated  more  than 
1,350  hours  of  operation  since  new  or  last 
overhaul. 

(b)  Fuel  injectors  that  have  accumulated 
less  than  1,350  hours  of  operation  since  new 
or  last  overhaul  must  be  replaced  prior  to 
achieving  1,350  hours  of  operation. 

Service  Documents  for  Reference 

(c)  Turbomeca  S.A.  (Group  Snecma)  Alert 
Service  Bulletin  (ASB)  No.  A319  73  0071, 
dated  January  1,  2001,  contains  additional 
information  concerning  the  replacement  of 
these  injectors. 
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Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Boston 
Engine  Certification  Office  (ECO).  Operators 
must  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager;  Boston  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  irom  the  Boston  ECO. 

Special  Flight  Permits  Prohibited 

(e)  Special  flight  permits  are  prohibited 
because  fuel  injector  operation  in  excess  of 
1,350  hours  is  prohibited.  However, 
operators  can  easily  replace  the  fuel  injectors 
at  any  location  using  standard  maintenance 
tools. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(DGAC)  airworthiness  directive  AD  Number 
2000-532(A),  dated  December  27,  2000. 

ECfective  Date 

(f)  This  amendment  becomes  effective  on 
January  22,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
December  28,  2001. 
Robert  J.  Ganley, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02.-199  Filed  1-4-02;  8:45  am] 
BILUNG  CODE  ^»^0-^3-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviatton  Administration 

14  CFR  Parts  107  and  108 

[Docket  No.  FAA-2001-10999;  Amdt  Nos. 
107-14  and  108-19] 

RIN  2120-AH53 

Criminal  History  Records  Checics 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTK3N:  Final  rule  with  request  for 
comments;  extension  of  comment 
period. 

SUMMARY:  On  December  6,  2001,  the 
FAA  published  a  final  rule  with  request 
for  comments  regarding  criminal  history 
records  checks  and  invited  comments. 
The  conun«it  period  was  ori^nally 
scheduled  to  dose  on  January  7,  2002; 
however,  the  FAA  is  extending  the 
comment  period  an  additional  10  days 
in  response  to  a  request  firom  the  Air 
Transport  Association  (ATA)  and  the 
Regional  Airline  Association  (RAA). 
DATES:  Comments  must  be  received  on 
or  before  January  1 7. 2002. 


ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System.  U.S. 
Department  of  Transportation,  Room 
Plaza  401, 400  Seventh  Street,  SW, 
Washington,  DC  20590.  You  must 
identify  the  docket  number  FAA-2001- 
10999  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard.  You  may 
also  submit  comments  through  the 
Internet  to  http://dms.dot.gov. 

You  may  review  the  public  docket 
containing  comments  to  these  proposed 
regulations  in  person  in  the  Dockets 
Office  between  9:00  a.m.  and  5:00  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
pla2a  level  of  the  NASSIF  Building  at 
the  Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFGRMATION  CONTACT: 
Linda  Valencia,  Office  of  Civil  Aviation 
Security  Policy  and  Planning,  Civil 
Aviation  Security  Division  (ACP-lOO), 
Federal  Aviation  Administration,  800 
Independence  Ave.,  SW,  Washington, 
•  DC  20591;  telephone  202-267-3413. 
SUPPL£MENTARY  INFORMATION: 

Comments  Invited 

The  final  rule  was  adopted  without 
prior  notice  and  prior  public  comment. 
The  Regulatory  Policies  and  Procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  1134;  Feb.  26.  1979). 
however  provides  that,  to  the  maximum 
extent  possible,  operating 
administrations  for  the  DOT  should 
provide  an  opportunity  for  public 
comment  on  regulations  issued  without 
prior  notice.  Accordingly,  interested 
persons  were,  and  are,  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
argxmients.  Comments  relating  to 
environmental,  energy,  federalism,  or 
international  trade  impacts  that  might 
resvdt  from  this  amendment  also  are 
invited.  Comments  must  include  the 
regulatory  docket  or  amendment 
number  and  must  be  submitted  in 
duplicate  to  the  address  above.  All 
comments  received,  as  well  as  a  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  on  this  . 
rulemaking,  will  be  filed  in  the  public 
docket  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
for  comments.  Late-filed  comments  will 
be  considered  to  the  extent  practicable. 


This  final  rule  may  be  amended  in  li^t 
of  the  comments  received. 

See  ADDRESSES  above  for  information 
on  how  to  submit  comments. 

Availability  of  Final  Rule 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  [http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
five  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the  final 
rule. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www.faa.gov/avr/ 
armhome.htm  or  the  Office  of  the 
Federal  Register's  web  page  at  http:// 

www.access.gpo.gov/su decs/aces/ 

acesl40html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue. 
SW.  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Be  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  final  rule. 

Extension  of  Comment  Period 

On  December  6.  2001,  the  FAA 
published  a  final  rule  with  request  for 
conunents  entitled  "Criminal  History 
Records  Checks"  (66  FR  63474).  The 
FAA  requested  that  comments  be 
submitted  by  January  7,  2002.  By  letter 
dated  December  21 .  2001 .  the  Air 
Transport  Association  (ATA)  and  the 
Regional  Airline  Association  (RAA) 
requested  that  the  FAA  extend  the 
comment  period  for  10  days.  The  ATA 
and  RAA  stated  that  the  rule  raised 
practical  and  legal  issues  requiring 
resolution.  They  also  stated  that  more 
time  is  needed  for  them  to  develop  their 
recommendations  and  circulate  them 
among  their  members  before  submitting 
them  to  the  FAA. 

The  FAA  determines  that  extending 
the  comment  period  is  in  the  public 
interest.  Accordingly,  the  comment 
period  for  the  final  rule  "Criminal 
Records  Checks"  is  extended  until 
January  17,  2002. 

Issued  in  Washington,  EIC,  on  fanuary  2,  • 
2002. 

AndMmy  F.  Fazio, 
Director,  Office  of  Rulemaking. 
(FR  Doc.  02-358  Filed  1-2-02;  4:38  pm] 
BHJJNQ  COOC  4C10-1S-P 
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NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Revisions  of  Regulations  Governing 
Stipulated  Records  RIed  WHh  the 
Bowd  or  With  the  Board's 
Administrative  Law  Judges 

AGENCY:  National  Labor  Relations 

Board. 

action:  Final  rule. 

summary:  The  National  Labor  Relations 
Board  is  amending  its  regulations 
governing  stipulated  record  cases  to 
delete  an  outdated  procedure  for  filing> 
stipulated  records  with  its 
Administrative  Law  Judges  and  to 
substitute  an  alternative  procedure 
governing  stipulated  record  cases  filed 
either  with  the  Board  or  with  an 
Administrative  Law  Judge. 
DATES:  Effective:  January  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Toner,  Executive  Secretary,  (202)  273- 
1936. 

SUPPLEMENTARY  INFORMATION:  Section 
102.35(a)(9)  of  the  National  Labor 
Relations  Board's  rules  provides  for  a 
limited  form  of  stipulation  before 
Administrative  Law  Judges  in  which, 
following  a  hearing,  transcripts  are 
dispensed  with  and  exceptions  to 
findings  of  fact  are  waived.  29  CFR 
102.35(a)(9).  This  provision  was 
adopted  several  decades  ago.  It  is  never 
used  today  and  was  not  used  much  at 
the  time  it  was  adopted.  For  this  reason, 
the  Board  has  decided  to  eliminate  this 
procedure  from  its  rules. 

The  Board  has,  on  occasion,  permitted 
parties  to  file  stipulated  records  directly 
with  it  along  with  requests  that  the 
stipulated  cases  be  decided  without  an 
evidentiary  hearing.  Typically  these  are 
cases  in  which  the  facts  are  not  in 
dispute  and  the  parties  wish  expedited 
consideration  of  what  they  perceive  to 
be  purely  legal  issues.  Because  this 
practice  has  never  been  memorialized  in 
the  Board's  rules,  the  Board  is  adding  it 
now.  The  same  practice  will  also  be 
made  available  in  proceedings  before 
Administrative  Law  Judges. 

In  describing  the  procedures  for 
submitting  a  stipulation  of  facts,  the  rule 
states  that  a  statement  of  the  issues 
presented  should  be  set  forth  in  the 
stipulation  and  that  each  party  should 
alsia  submit  a  short  statement  (no  more 
than  three  pages)  of  its  position  on  the 
issues.  The  Board's  experience  with 
stipulations  of  facts  has  been  that,  while 
the  parties  know  the  contested  issues 
and  their  positions  on  those  issues,  a 
mere  stipulation  of  facts  by  itself  may 
not  be  sufficient  to  convey  that 


important  information  to  the  Board. 
Including  a  statement  of  issues  in  the 
stipulation  of  facts  and  submitting  a 
short  statement  of  each  party's  position 
on  those  issues  will  assist  the  Board  in 
determining  whether  it  wishes  to  decide' 
a  case  without  the  benefit  of  a  full 
hearing  and  a  judge's  decision. 

For  these  reasons,  the  Board  has 
decided  to  eliminate  the  former  Section 
102.35(a)(9)  and  subtitute  for  it  a  brief 
statement  outlining  the  procedures  for 
submitting  stipulated  records  to  it  or  to 
its  Administrative  Law  Judges. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed  rule- 
making is  required  for  procedural  rules, 
the  requirements  of  the  Regvdatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
pertaining  to  regulatory  flexibility 
analysis  do  not  apply  to  these  rules. 
However,  even  if  the  Regulatory 
Flexibility  Act  were  to  apply,  the  NLRB 
certifies  that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  as  they  merely  permit  parties  to 
a  Board  proceeding  to  submit  requests 
to  have  cases  decided  on  a  stipulated 
record. 

Executive  Order  12866 

The  regulatory  review  provisions  of 
Executive  Order  12866  do  not  apply  to 
independent  regulatory  agencies. 
However,  even  if  they  did,  the  proposed 
changes  in  the  Board's  rules  would  not 
be  classified  as  "significant  rules'" 
under  Section  6  of  Executive  Order 
12866,  because  they  will  not  result  in 
(1)  an  annual  effect  on  the  economy  of 
.$100  million  or  more;  (2)  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  govenunent 
agencies,  or  geographic  regions;  or  (3) 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  foreign 
markets.  Accordingly,' no  regulatory 
impact  assessment  is  required. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditiu«  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  luiiquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 


Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
result  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States  based  companies 
to  compete  with  foreign-based 
companies  in  domestic  and  export 
markets. 

Paperwork  Reduction  Act 

This  part  does  not  impose  any 
reporting  or  record  keeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995. 

List  of  Subjects  in  29  CFR  Part  102 

Administrative  practice  and 
procedure.  Labor  management  relations. 

For  the  reasons  set  forth  in  the 
preamble,  the  National  Labor  Relations 
Board  is  amending  29  CFR  Chapter  I, 
Part  102,  as  follows: 

PART  102— RULES  AND 
REGULATIONS,  SERIES  8 

1.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Authority:  Sec.  6,  National  Labor  Relations 
Act,  as  amended  (29  U.S.C.  151, 156).  Section 
102.117  also  issued  under  sec.  552(a)(4)(A>  of 
(he  Freedom  of  Information  Act,  as  amended 
(5  U.S.C.  552(a)(4)(A)),  and  section  442a(j) 
and  (k)  of  the  Privacy  Act  (5  U.S.C.  55a(j)  and 
(k)).  Sections  102.143  through  102.155  also 
issued  under  sec.  504(c)(1)  of  the  Equal 
Access  to  Justice  Act  as  amended  (5  U.S.C. 
504(c)(1)). 

2.  Section  102.35  is  amended  by 
revising  the  heading  and  by  further 
revising  paragraph  (a)(9)  to  read  as 
follows: 

§102.35    Duties  and  powers  of 
administrative  law  judges;  stipulations  of 
cases  to  administrative  law  Judges  or  to  ttie 
Board;  assignment  and  powers  of 
settlement  judges. 

(a)*  *  * 

(9)  To  approve  stipulations,  including 
stipulations  of  facts  that  waive  a  hearing 
and  provide  for  a  decision  by  the 
administrative  law  judge.  Alternatively, 
the  parties  may  agree  to  waive  a  hearing 
and  decision  by  an  administrative  law 
judge  and  submit  directly  to  the 
Executive  Secretary  a  stipulation  of 
facts,  whichf  if  approved,  provides  for  a 
decision  by  the  Board.  A  statement  of 
the  issues  presented  should  be  set  forth 
in  the  stipulation  of  facts  and  each  party 
should  also  submit  a  short  statement  (no 
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more  than  three  pages)  of  its  position  on 
the  issues,  ff  the  achninistrative  law 
judge  (or  the  Board)  approves  the 
stipulation,  the  administrative  law  judge 
(or  the  Board)  will  set  a  time  for  the 
filing  of  briefs.  In  proceedings  before  an 
admLustrative  law  judge,  no  further 
briefs  shall  be  filed  except  by  special 
leave  of  the  administrative  law  judge.  In 
proceedings  before  the  Board,  answering 
briefs  may  be  filed  within  14  days,  or 
such  further  period  as  the  Board  may 
allow,  from  the  last  date  on  which  an 
initial  brief  may  be  filed.  No  further 
briefs  shall  be  filed  except  by  special 
leave  of  the  Board.  At  the  conclusion  of 
the  briefing  schedule,  the  judge  (or  the 
Board)  will  decide  the  case  or  make 
other  disposition  of  it. 
***** 

Dated,  Washington,  DC,  December  21, 
2001. 

By  direction  of  the  Board. 
John  J.  Toner, 

Executive  Secretary,  National  Labor  Relations 
Board. 

[FR  Doc.  02-80  Filed  1-4-02;  8:45  am] 
BILLMG  COOe  7S4S-01-F 


NATIONAL  LABOR  RELATIONS 
BOARD 

29  CFR  Part  102 

Procedural  Rules  Eliminating 
Requirement  to  File  Extra  Coplea  of 
Unfair  Labor  Practice  Charges  and 
Reprsaentatlon  Petitions  With  the 
National  Labor  Relations  Board 

AGENCY:  National  Labor  Relations 

Board. 

action:  Final  rule. 

SUMMARY:  The  National  Labor  Relations 
Board  is  revising  its  rules  that  govern 
filing  extra  copies  of  imfair  labor 
practice  charges  and  representation 
petitions  with  the  Board.  The  revisions 
are  being  adopted  in  order  to  relieve 
persons  filing  charges  and  petitions 
from  the  requirement  of  having  to  file 
extra  copies  which,  as  a  practical 
matter,  die  Board  no  longer  needs.  The 
intended  effect  of  the  revisions  is  to 
relieve  members  of  the  public  of 
paperwork  burdens  without  adversely 
affecting  cas.e  proofing. 
EFFECTIVE  DATE:  February  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
J.  Toner,  Executive  Secretary,  National 
Labor  Relations  Board,  1099  14th  Street, 
NW,  Room  11600,.  Washington,  DC 
20570.  Telephone:  (202)  273-1936. 
SUPPLEMENTARY  INFORMATXM:  At      v 
present,  the  rules  of  the  National  Labor 
Relations  Board  (NLRB)  provide  that 


parties  filing  unfair  labor  practice 
charges  (section  102.11,  29  CFR  102.11), 
petitions  for  certification  or 
decertification  (section  102.60(a),  29 
CFR  102.60(a)),  and  petitions  for 
referendum  under  29  U.S.C.  sec.  9(e)(1) 
of  the  National  Labor  Relations  Act 
(section  102.83,  29  CFR  102.83)  must 
file  an  original  and  at  least  four 
additional  copies  of  such  charges  or 
petitions.  Although  the  numbCT  of 
copies  required  has  changed  slightly 
over  the  years,  the  requirement  to  file 
extra  copies  of  charges  and  petitions 
dates  to  the  inception  of  the  NLRB  in 
1936,  a  time  predating  modem 
photocopy  methods.  In  those  days,  extra 
copies  were  required  in  order  to 
facilitate  s^vice  of  those  dociunents  by 
the  Board  on  other  parties  as  well  as  for 
the  Board  to  maintain  extra  copies  that 
its  staff  needed  when  processing  the 
charges  or  petitions.  Upon  receipt  of  the 
charge  or  petition,  a  Board  employee 
would  assign  a  case  number  to  the 
incoming  document,  stamp  that  number 
on  each  of  the  copies,  and  then  serve  or 
distribute  those  copies  as  needed. 

At  the  present  time,  Regional  Offices 
of  the  Board  generally  find  that  it  is 
simpler  and  more  cost-efficient  just  to 
enter  the  date  and  the  number  of  the 
case  on  the  original  of  the  filed  charge 
or  petition  and  then  photocopy  that 
doctunent  for  service  and  distribution. 
This  practice  was  implicitly  recognized 
when  the  Board's  Rules  were  amended 
in  1995  to  permit  filing  charges  and 
petitions  by  facsimile  transmission  and 
not  to  require  extra  copies  filed  in  that 
maimer,  beyond  the  requirement  to  send 
in  a  signed  original  in  addition  to  the 
dociunent  filed  by  feicsimile.  The 
amendments  the  Board  is  now  making 
remove  the  requirements  to  file  extra 
copies  of  charges  or  petitions  filed  in 
any  manner. 

Finally,  in  reviewing  this  proposal, 
we  foimd  that  we  had  omitted  to 
include  in  §  102.83  a  reference io  the 
requirement.that  persons  who  file 
petitions  covered  by  that  section  by 
facsimile  transmission  shall  also  file  an 
original  for  the  Agency's  records.  We 
now  amend  §  102.83  to  include  that 
reference. 

Executive  Order  12866 

The  regulatory  review  provisions  of 
Executive  Order  12866  do  not  apply  to 
independent  regulatory  agencies. 
However,  even  if  they  did,  the  proposed 
changes  in  the  Board's  rules  would  not 
be  classified  as  "significant  rules"  under 
Section  6  of  Executive  Order  12866, 
because  they  will  not  result  in  (1)  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  (2)  a  major  increase  in 
costs  or  prices  for  consiuners. 


individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or  (3)  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets. 
Accordingly,  no  regulatory  impact 
assessment,  is  required. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local,  and  tribal 
goveroments,  in  the  aggregate,  or  by  the 
private  sector,  of  $  100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  uniquely  affect  small 
governments.  Therefore,  no  actions  were 
deemed  necessary  under  the  provisions 
of  the  Unfunded  Mandates  Reform  Act 
of  1995. 

Regulatory  FlexibiUty  Act 

Because  no  notice  of  proposed  rule- 
making is  required  for  procedural  rules, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.) 
pertaining  to  regulatory  flexibility 
analysis  do  not  apply  to  these  rules. 
However,  even  if  the  Regulatory 
Flexibihty  Act  were  to  apply„the  NLRB 
certifies  that  these  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  business 
entities  as  they  merely  relieve  members 
of  the  public  of  an  uiuiecessary 
requirement  to  file  extra  copies  of 
charges  or  petitions  with  the  NLRB. 

Paperwork  Reduction  Act 

These  rules  are  not  subject  to  Section 
3504(h)  of  the  Fapepwork  Reduction  Act 
(44  U.S.C.  3501)  since  they  do  not 
contain  any  new  information  collection 
requirements. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

Because  these  rules  relate  to  Agency 
procedure  and  practice  and  merely 
modify  the  agency's  filing  procedures, 
the  Board  has  determined  that  the 
Congressional  review  provisions  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  801)  do  not 
apply. 

List  of  Sulqects  in  29  CFR  Part  102 

Administrative  practice  and 
procedure.  Labor  management  relations. 

To  relieve  members  of  the  public  of 
the  unnecessary  burden  of  filing  extra 
copies  of  charges  or  petitions  with  the 
NLRB,  the  Board  amends  29  CFR  part 
l02  as  follows: 
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PART  102-flULES  AND  I 
REGULATIONS,  SERIES  8 

1.  The  authority  citation  for  29  CFR 
part  102  continues  to  read  as  follows: 

Authmity:  Section  6,  National  Labor 
Relations  Act,  as  amended  (29  U.S.C.  151. 
156).  Section  102.117  also  issued  under 
Section  552(a)(4)(A)  of  the  Freedom  of 
Infonnation  Act,  as  amended  (5  U.S.C. 
552(a)(4)(A)).  Sections  102.143  through 
102.155  also  issued  under  Section  504(c)(1) 
of  the  Equal  Access  to  Justice  Act,  as 
amended  (5  U.S.C.  504(c)(1)). 

2.  Section  102.11  is  revised  to  read  as 
follows: 

§102.11    RKin*;  Jurat;  or  declaration. 

Such  charges  shall  be  in  writing  and 
signed,  and  either  shall  be  sworn  to 
before  a  notary  public.  Board  agent,  or 
other  person  duly  authorized  by  law  to 
administer  oaths  and  take 
acknowledgments  or  shall  contain  a 
declaration  by  the  person  signing  it, 
under  the  penalty  of  perjtiry  that  its 
contents  are  true  and  correct  (see  28 
U.S.C.  Sec.  1746).  One  original  of  such 
charge  shall  be  filed.  A  party  filing  a 
charge  by  fecsimile  pursuant  to 
§  102.114(f]  shall  also  file  an  original  for 
the  Agency's  records,  but  failure  to  do 
so  shall  not  affect  the  validity  of  the 
filing  by  facsimile,  if  otherwise  proper. 

3.  Section  102.60(a]  is  revised  to  read 
as  follows: 

1102.60    PMtiona. 

(a)  Petition  for  certification  or 
decertification;  who  may  file;  where  to 
file;  withdrawal. — A  petition  for 
investigation  of  a  question  concerning 
representation  of  employees  tmder 
paragraphs  (l)(A)(i)  and  (1)(B)  of  section 
9(c)  of  the  Act  (hereinafter  called  a 
petition  for  certification)  may  be  filed  by 
an  employee  or  group  of  employees  or 
any  individual  or  labor  organization 
acting  in  their  behalf  or  by  an  employer. 
A  petition  imder  paragraph  (l)(A)(ii)  of 
section  9(c]  of  the  Act,  alleging  that  the 
individual  or  labor  organization  which 
has  been  certified  or  is  being  currently 
recognized  as  the  bargaining 
representative  is  no  longer  such 
representative  (hereinafter  called  a 
petition  for  decertification),  may  be  filed 
by  any  employee  or  group  of  employees 
or  any  individual  or  labor  organization 
acting  in  their  behalf.  Petitions  under 
this  section  shall  be  in  writing  and 
signed,  and  either  shall  be  sworn  to 
before  a  notary  public.  Board  agent,  or 
other  person  diily  authorized  t^  law  to 
administer  oaths  and  take 
acknowledgments  or  shall  contain  a 
declaration  by  the  person  signing  it, 
under  the  penalty  of  perjury,  that  its 
contents  are  true  and  correct  (see  28 


U.S.C.  Sec.  1746).  One  original  of  the 
petition  shall  be  filed.  A  person  filing  a 
petition  by  facsimile  pursuant  to 
§  102.114(f)  shall  also  file  an  original  for 
the  Agency's  records,  but  failtue  to  do 
so  shall  not  affect  the  validity  of  the 
filing  by  facsimile,  if  otherwise  proper. 
Except  as  provided  in  §  102.72,  such 
petitions  shall  be  filed  with  the  Regional 
Director  for  the  Region  wherein  the 
bargaining  unit  exists,  or,  if  the 
bargaining  unit  exists  in  two  or  more 
Regions,  with  the  Regional  Director  for 
any  of  such  Regions.  Prior  to  the  transfer 
of  the  case  to  the  Board,  pursuant  to 
§  102.67,  the  petition  may  be  withdrawn 
only  with  the  consent  of  the  Regional 
Director  with  whom  such  petition  was 
filed.  After  the  transfer  of  the  case  to  the 
Board,  the  petition  may  be  Mrithdrawn 
only  with  the  consent  of  the  Board. 
Whenever  the  Regional  Director  or  the 
Board,  as  the  case  may  be,  approves  the 
withdrawal  of  any  petition,  the  case 
shall  be  closed. 
***** 

4.  Section  102.83  is  revised  to  read  as 
follows: 

§  102.83    Petition  for  referandum  undar 
section  9(eKl)  of  ttw  Act;  wtw  may  file; 
where  to  file;  withdrawal. 

A  petition  to  rescind  the  authority  of 
a  labor  organization  to  make  an 
agreement  requiring  as  a  condition  of 
employment  membership  in  such  labor 
organization  may  be  filed  by  an 
employee  or  group  of  employees  on 
behalf  of  30  percent  or  more  of  the 
employeies  in  a  bargaining  unit  covered 
by  such  an  agreement.  The  petition  shall 
be  in  writing  and  signed,  and  either 
shall  be  sworn  to  before  a  notary  public. 
Board  agent,  or  other  person  duly 
authorized  by  law  to  administer  oaths 
and  take  acknowledgments  or  shall 
contain  a  declaration  by  the  person 
signing  it,  under  the  penalties  of  the 
Criminal  Code,  that  its  contents  are  true 
and  correct  to  the  best  of  his  knowledge 
and  belief.  One  original  of  the  petition 
shall  be  filed  with  the  Regional  Director 
wherein  the  bargaining  tmit  exists  or,  if 
the  imit  exists  in  two  or  more  Regions, 
with  the  Regional  Director  for  any  of 
such  Regions.  A  person  filing  a  petition 
by  facsimile  ptusuant  to  §  102.114(f) 
shall  also  file  an  original  for  the 
Agency's  records,  but  failure  to  do  so 
shall  not  affect  the  validity  of  the  filing 
by  facsimile,  if  otherwise  proper.  The 
petition  may  be  withdrawn  only  with 
the  approval  of  the  Regional  Director 
with  whom  such  petition  was  filed, 
except  that  if  the  proceeding  has  been 
transferred  to  the  Board,  pursuant  to 
§  102.67,  the  petition  may  be  withdrawn 
only  with  the  consent  of  the  Board. 


Upon  approval  of  the  withdrawal  of  any 
petition  the  case  shall  be  closed. 

Dated,  Washington,  EX:.  December  21, 
2001. 

By  Direction  of  the  Board. 
John  J.  Toner, 

Executive  Secretary,  National  Labor  Relations 
Board. 

[FR  Doc.  02-79  Filed  1-4-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
AdmbiMration 

29  CFR  Parts  1912  and  1912a 
RIN  12ia^C04 

Advisory  Committees 

action:  Final  rule;  amendments  to 
procediual  rules. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
amending  its  rules  governing 
membership  on  advisory  committees  to 
clarify  that  the  Secretary  has  the 
discretion  to  remove  and  replace  an 
advisory  committee  member  at  any 
time.  The  advisory  committee  rules, 
including  the  rules  dealing  with  the 
tenure  of  members,  are  rules  of  agency 
organization,  practice,  or  procediue,  for 
which  public  notice  and  comment  are 
not  required. 

DATES:  These  amendments  are  effective 
January  7,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Friedman,  OSHA  Office  of 
Public  Affairs,  U.  S.  Department  of 
Labor,  200  Constitution  Avenue,  N.W., 
Room  N3647,  Washington,  DC  20210, 
phone  (202)  693-1999. 
SUPPLEMENTARY  INFORMATION:  Section 
7(a)(1)  of  the  Occupational  Safety  and 
Health  Act,  29  U.S.C.  656(a)(1), 
establishes  a  National  Advisory 
Committee  on  Occupational  Safety  and  ' 
Health  (NACOSH).  The  purpose  of 
NACOSH  is  to  "advise,  consult  with, 
and  make  recommendations  to  the 
Secretary  [of  Labor]  and  the  Secretary  of 
Health  and  Human  Services  on  matters 
relating  to  the  administration  of  the 
Act."  29  U.S.C.  656(a)(2).  NACOSH 
consists  of  12  members,  appointed  by 
the  Secretary  of  Labor,  who  represent 
management,  labor,  occupational  safety 
and  occupational  health  professions, 
and  the  public. 

The  Construction  Safety  Act  (CSA).  40 
U.S.C.  333,  created  the  Advisory 
Committee  on  Construction  Safety  and 
Health  (ACCSH),  to  advise  the  Secretary 
on  standard-setting  and  other  matters 
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related  to  the  administration  of  the  CSA. 
See  29  CFR  1912.3.  In  addition,  section 
7(b)  of  the  Act,  29  U.S.C.  656(b),  gives 
the  Secretary  of  Labor  the  authority  to 
establish  additional  advisory 
committees  to  assist  in  the  Secretary's 
standard-setting  functions  under  29 
U.S.C.  655.  Such  committees  may  be 
either  continuing  committees  or  ad  hoc 
committees  established  to  render  advice 
in  particular  rulemaking  proceedings. 
29  CFR  1912.2.  The  Secretary  has 
exercised  that  authority  to  establish,  as 
a  continuing  committee,  the  Maritime 
Advisory  Coflimittee  for  Occupational 
Safety  and  Health  (MACOSH).  and  has 
also  established  ad  hoc  committees  to 
advise  on  particular  rules. 

Advisory  committees  have  played  an 
important  role  in  the  administration  of 
the  OSH  Act  by  providing  a  means  for 
the  Secretary  and  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health  to  obtain  the  advice  of  persons 
representing  a  variety  of  interests  on 
how  best  to  fulfill  the  Act's  objective  of 
ensuring  that  American  workers  have 
safe  and  healthful  workplaces.  However, 
the  advice  the  committees  render  is  only 
valuable  to  the  Secretary  and  the 
Assistant  Secretary  if  they  have  full 
confidence  in  the  members  of  the 
committees.  To  ensiu'e  such  confidence, 
the  Secretary  must  have  the  discretion 
to  remove  and  replace  any  member  in 
whom  she  lacks  confidence. 

The  ciurent  regulations  governing  the 
teniae  of  all  advisory  committee 
members  except  those  on  NACOSH  give 
the  Secretary  complete  discretion  to 
appoint  members  who  have  her 
confidence.  Section  1912.3(e),  which 
applies  to  AOCSH,  allows  the  Secretary 
to  remove  and  replace  a  member  "in  the 
interests  of  the  administration  of 
legislation  involved."  Section 
1912.10(a),  which  governs  other 
continuing  advisory  committees,  allows 
the  Secretary  to  remove  a  member  "in 
the  interest  of  the  administration  of  the 
Act."  Similarly,  section  1912.11,  which 
deals  with  ad  hoc  committees,  allows 
the  Secretary  to  remove  a  member  "in 
the  interest  of  the  administration  of  the 
Act"  These  provisions  also  provide  for 
the  Secretary  to  remove  a  member  of  an 
advisory  committee  if  that  member 
becomes  imable  to  serve  or  no  longer 
meets  the  representational  requirements 
of  the  Act.  Ilie  current  regulation 
governing  tenure  of  members  on 
NACOSH  is  unique  in  that  it  does  not 
provide  for  removal  of  a  member  at  the 
discretion  of  the  Secretary.  A  member 
may  be  removed  only  if  he  or  she 
becomes  imable  to  s«ve,  if  the  Secretary 
determines  that  he  or  she  no  longer 
meets  the  representational  requirements 
of  the  Act  29  CFR  1912a.3. 


OSHA  believes  that  the  same  removal 
requirements  should  apply  to  all 
advisory  committees.  As  already 
discussed,  the  Secretary  and  Assistant 
Secretary  must  have  complete 
confidence  in  all  advispry  committee 
members  and  must  be  able  to  remove 
any  member  in  whom  they  have  lost 
confidence.  Therefore,  section  1912a.3, 
which  applies  to  NACOSH,  is  being 
amended  to  be  consistent  with  the 
regulations  applicable  to  the  other 
advisory  committees  under  the  Act  to 
give  the  Secretary  full  discretion  to 
remove  any  advisory  committee  member 
for  any  reason.  By  providing  that  the 
Secretary  has  complete  discretion  to 
remove  a  member,  it  is  no  longer 
necessary  to  include  the  specific  bases 
upon  which  a  member  may  be  removed 
(i.e.,  unable  to  serve  or  no  longer  meets 
the  representational  requirements  of  the 
Act).  "Therefore,  the  sections  pertaining 
to  removal— 1912a.3, 1912.3(a), 
1912.10(a).  and  1912.11— are  being 
amended  so  that  they  are  worded 
consistently  and  provide  that  the 
Secretary  may,  in  his  or  her  discretion, 
remove  any  member  at  any  time. 

These  amendments  constitute  a  rule 
of  agency  organization,  practice,  or 
procedure.  Hence,  notice-and-comment 
procedures  are  not  required.  5  U.S.C. 
553(b).  These  amendments  are  to  take 
effect  immediately.  Given  the  technical 
and  procedural  nature  of  these 
amendments,  the  agency  finds  that  it  is 
unnecessary  to  provide  30  days  before 
this  rule  takes  effect,  and  hence  has 
good  cause  for  making  the  effective  date 
immediate  pursuant  to  5  U.S.C. 
553(d)(3). 

AUTHORITY  AND  SIGNATURE:  This 
document  was  prepared  under  the 
direction  of  John  L.  Henshaw,  Assistant 
Secretary  of  Labor  for  Occupational 
Safety  and  Health.  U.S.  Department  of 
Labor.  It  is  issued  pursuant  to  sections 
7  and  8(g)(2)  of  the  Occupational  Safety 
and  Health  Act  of  1970  (29  U.S.C.  656, 
657),  5  U.S.C.  553,  and  Secretary's 
Order  3-2000  (65  FR  50017). 

LlstofSul^ects 

29  CSm  Part  1912 

Advisory  committees,  Freedom  of 
information.  Occupational  safety  and 
health. 

29  CFR  Part  1912a 

Advisory  committees.  Occupational 
safety  and  health. 


Signed  at  Washington^  DC,  this  28th  day  of 
December.  2001. 
John  L.  Henshaw, 

Assistant  Secretary  of  Latter. 

Accordingly,  parts  1912  and  1912a  of 
29  CFR  are  hereby  amended  as  set  forth 
below: 

PART  1912— [AMENDED] 

1.  The  authority  citation  for  29  CFR 
part  1912  is  revised  to  read  as  follows: 

Authority:  Sees.  4. 6,  7,  8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653, 
655,  656,  657);  5  U.S.C.  553;  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.  2); 
sec.  107.  Contract  Work  Hours  and  Safely 
Standards  Act  (Construction  Safety  Act)  (40 
U.S.C.  333):  Secretary  of  Labor's  Order  No. 
12-71  (36  FR  8754),  8-76  (41  FR  25059).  9- 
83  (48  FR  35736),  or  3-2000  (65  FR  50017), 
as  applicable. 

2.  Paragraph  (e)  of  §  1912.3  is  revised 
to  read  as  follows: 

§  1 91 2.3    Advisory  Committee  on 
Construction  Safety  and  Health. 

***** 

(e)  Except  as  provided  in  paragraphs 
(f)  through  (j)  of  this  section,  each 
member  of  the  Advisory  Committee 
shall  serve  for  a  period  of  2  years. 
Appointment  of  a  member  to  the 
Committee  for  a  fixed  time  period  shall 
not  affect  the  authority  of  the  Secretary 
to  remove,  in  his  or  her  discretion,  any 
member  at  any  time.  If  a  member  resigns 
or  is  removed  before  his  or  her  term 
expires,  the  Secretary  of  Labor  may 
appoint  for  the  remainder  of  the 
unexpired  term  a  new  member  who 
shall  represent  the  same  interest  as  his 
or  her  predecessor. 
***** 

3.  Paragraph  (a)  of  §  1912.10  is  revised 
to  read  as  follows: 

§1912.10    Tarni*  of  continuing  committee 


(a)  Each  member  of  a  continuing 
committee  established  under  section 
7(b)  of  the  Act,  other  than  those 
appointed  to  a  committee  when  it  is 
formed  initially  shall  serve  for  a  period 
of  2  years.  Appointment  of  a  member  to 
the  Committee  for  a  fixed  time  period 
shall  not  affect  the  authority  of  the 
Secretary  to  remove,  in  his  or  her 
discretion,  any  member  at  any  time.  If 
a  member  resigns  or  is  removed  before 
his  or  her  term  expires,  the  Secretary  of 
Labor  may  approint  for  the  remainder  of 
the  unexpired  term  a  new  member  who 
shall  represent  the  same  interest  as  his 
or  her  predecessor. 
***** 

4.  Section  1912.11  is  revised  to  read 
as  follows: 
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f  1912.11    Tanns  of  ad  hoc  commHtae 
maniDafs. 

Each  member  of  an  ad  hoc  advisory 
committee  shall  serve  for  such  period  as 
the  Assistant  Secretary  may  prescribe  in 
his  notice  of  appointment.  Appointment 
of  a  member  to  the  Committee  for  a 
fixed  time  period  shall  not  affect  the 
authority  of  the  Secretary  to  remove,  in 
his  or  her  discretion,  any  member  at  any 
time.  If  a  member  resigns  or  is  removed 
before  his  or  her  term  expires,  the 
Secretary  of  Labor  may  appoint  a  new 
member  to  serve  for  the  remaining 
portion  of  the  period  prescribed  in  the 
notice  appointing  the  original  member 
of  the  (ximmittee. 

PART  1912a— (AMENDED] 

5.  The  authority  citation  for  29  CFR 
Part  1912a  is  revised  to  read  as  follows: 

AntluHitjr.  Sees.  4,  6,  7,  8,  Occupational 
Safety  and  Health  Act  of  1970  (29  U.S.C.  653. 
655.  656,  657);  5  U.S.C  553;  Federal 
Advisory  Committee  Act  (5  U.S.C.  App.  2); 
Secretary  of  Labor's  Order  No.  12-71  (36  FR 
8754).  8-76  (41  FR  25059),  »-83  (48  FR 
35736).  or  3-2000  (65  FR  50017).  as 
applicable. 

6.  Section  1912a.3  is  revii^  to  read 
as  follows: 

§1912a3   Tanma  of  mamlMrahip. 

Commencing  on  July  1. 1973,  the 
terms  of  membership  shall  be  divided 
into  two  classes,  eadi  consisting  of  six 
members.  Members  of  the  first  dass 
shall  be  i^pointed  for  a  term  of  one 
year.  Members  of  the  second  class  shall 
be  appointed  for  a  term  of  two  years. 
Thereafter,  members  shall  be  appointed 
for  regular  terms  of  two  years.  At  all 
times  the  Committee  shall  be  composed 
of  representatives  of  management,  labor, 
and  occupational  safety  and  health 
professions,  and  of  the  public. 
Appointment  of  a  member  to  the 
Committee  for  a  fixed  time  period  shall 
not  afiact  the  authority  of  the  Secretary 
to  remove,  in  his  or  her  discretion,  any 
member  at  any  time.  If  a  member  resigns 
or  is  removed  before  his  or  her  term 
expires,  the  Secretary  of  Labor  may 
appoint  fat  the  reminder  of  the 
unexpired  tenn  a  new  member  who 
shall  represent  the  same  interest  as  his 
or  her  predecessor. 

(FR  Doc.  02-122  Filed  1-4-02;  8:45  am] 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  52 
RIN  2900-AJ74 

Per  Diem  for  Adult  Day  Health  Care  of 
Veterans  In  State  Homes 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  establishes 
regulations  setting  forth  a  mechanism 
for  paying  per  diem  to  State  homes 
providing  adult  day  health  care  to 
eligible  veterans.  The  intended  effef:t  of 
the  rule  is  to  ensure  that  veterans 
receive  high  quality  care  in  State  homes. 
DATES:  Effective  Date:  February  6,  2002. 

The  incorporation  by  reference  of 
certain  publications  in  this  rule  is 
approved  by  the  Director  of  the  Office 
of  the  Federal  Register  as  of  February  6, 
2002. 

FOR  FUITTHER  INFORMATION  CONTACT:  L. 
Nan  Stout,  Chief,  State  Home  Per  Diem 
Program  (114),  Veterans  Health 
Administration,  202-273-8538. 
SUPPLEMENTARY  MFORMATKM:  In  a 
document  published  in  the  Fednal 
Register  on  June  28.  2000  (65  FR  39835). 
we  proposed  to  establish  a  new  part  52 
setting  forth  a  mechanism  for  the 
Department  of  Veterans  Affairs  (VA)  to 
pay  per  diem  to  State  homes  providing 
adult  day  health  care  to  eligible 
veterans.  We  provided  a  60-day 
comment  period  which  ended  August 
28.  2000.  We  received  comments  from 
six  states  and  one  association.  The 
issues  raised  in  the  comments  are 
discussed  below.  Based  on  the  rationale 
set  forth  in  the  proposed  rule  and  in  this 
document,  we  are  adopting  the 
provisions  of  the  proposed  rule  with 
changes  explained  below. 

One  commenter  commmded  VA  for 
including  provisions  in  the  rule  to 
ensure  that  State  homes  meet  the  fire 
and  safety  provisions  of  the  National 
Fire  Protection  Association's  Life  Safety 
Code  entitled  "NFPA  101,  Life  Safety 
Code."  The  final  rule  incorporates,  l^ 
reference,  the  2000  edition  instead  of 
the  1997  edition  since  the  Life  Safisty 
Code  has  been  updated. 

A  commenter  questioned  VA's 
authority  to  estaUish  the  provisions  in 
§  52.40  that  provide  for  State  home 
payments  to  be  made  on  a  per  diem 
basis.  The  commenter  asserted  that 
instead  of  per  diem  payments  the 
payments  should  be  made  besed  on 
individual  contracts  brtween  VA  and 
the  State.  The  commenter  further 
asserted  that  the  proposed  per  diem 
amount  is  inadequate  to  cover  State 


costs,  including  construction  and  other 
capital  expenditmes.  No  changes  are 
made  based  on  these  comments.  In  38 
use  1741(a)(2)  VA  is  authorized  to 
make  payments  to  State  homes  for  adult 
day  health  care  only  on  a  per  diem  basis 
at  a  rate  determined  by  VA.  We  believe 
Congress  intended  VA  to  determine  one 
national  per  diem  as  is  required  for  per 
diem  payments  for  domiciliary,  nursing 
home,  or  hospital  care.  We  also  do  not 
believe  this  statute  can  be  interpreted  to 
permit  contracting  for  care  in  State 
homes  because  it  requires  VA  to 
"determine"  a  per  diem  rate.  This  per 
diem  rate  is  not  intended  to  cover  costs 
of  construction  and  capital 
expenditiu«s.  To  obtain  VA  assistance 
in  paying  for  those  costs.  States  may 
apply  for  a  State  home  construction  or 
acquisition  grant  established  under  38 
use  8131-8136. 

Qae  commenter  stated  that  staffing 
would  be  cost-prohibitive  with  the  low 
per  diem  amount  paid  by  VA.  No 
changes  are  made  based  on  this 
comment.  The  p^  diem  amount  is  a 
grant  to  a  State  under  38  U.S.C.  1741  for 
adult  day  health  care,  but  was  not 
intended  to  cover  the  total  cost  of  care. 

The  proposed  regulations  at 
§  52.40(a)(2)  state  tibat  per  diem  will  be 
paid  oidy  for  a  day  that  the  veteran  is 
under  care  of  the  facility  at  least  six 
hours.  Three  commentras  asserted  that 
the  six-hour  requirement  should  be 
lessened.  They  argue  that  their  costs  are 
fixed  and  based  on  the  projected 
niunbers  tea  each  day.  We  believe  that 
we  should  provide  per  diem  cmly  for 
periods  for  which  a  veteran  would  be 
provided  the  full  range  of  therapeutic 
activities  that  the  veteran  needs.  Upon 
further  r^ection  we  believe  this  still 
can  be  accomplished  if  the  vetoan  is 
present  for  at  least  three  hours. 
Consistent  with  this  conclusion  aitd 
administrative  concerns,  we  have 
changed  the  rule  to  allow  for  one  per 
diem  payment  for  a  period  of  six  hours 
or  more  in  one  calendar  day  or  any  two 
periods  of  at  least  three  hours  each  (but 
eadi  less  than  six  hours)  in  any  two 
calendtff  days  in  a  calendar  month. 

The  proposed  regulations  at  §  52.50  , 
set  fiorth  eligibility  requirements  for 
veterans  reviving  adult  day  health  care 
on  whose  behalf  VA  pays  per  diem.  One 
commenter  asserted  that  the  criteria  are 
too  restrictive.  No  dunges  are  made 
based  on  this  comment  The  eligibility 
criteria  reflect  statutory  requirements 
that  may  not  be  changed  by  r^ulation. 

The  proposed  rule  at  §  52.80  provides 
that  participants  in  the  adult  day  healdi 
care  program  must  meet  certain 
conditions,  including  two  of  seven 
indicators.  One  of  the  indicators  is  met 
simply  by  being  "75  years  old  m  over." 


RA2 
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One  commenter  asserted  that  the 
indicator  should  include  individuals  65 
years  of  age  or  older.  No  changes  are 
made  based  on  this  comment.  Age  is 
only  one  of  the  seven  criteria.  We 
believe  that  75  is  the  appropriate 
threshold  for  concluding  that  meeting  at 
least  one  of  the  other  criteria  would 
customarily  create  the  types  of  needs 
requiring  admission  to  an  adult  day 
health  care  facility.  Those  yoiuiger  than 
75  could  still  meet  the  admission 
criteria  if  they  meet  at  least  two  of  the 
other  criteria. 

The  proposed  regulations  at 
§  52.110(c)(1)  provided  a  comprehensive 
assessment  as  follows:  "The  program 
management  must  make  a 
comprehensive  assessment  of  a 
participant's  needs  using  (on  and  after 
January  1,  2002)  Health  Care 
Administration  Long-term  Care  Resident 
Assessment  Instrument  Version  2.0." 
These  provisions  reflect  standards  for 
inpatient  care.  We  are  changing  the 
assessment  tool  to  the  "Minimum  Data 
Set  for  Home  Care  (MDS-HC)  Instrument 
Version  2.0"  to  provide  a  tool 
appropriate  for  outpatient  type  settings 
such  as  adult  day  health  care. 

The  proposed  regulations  at 
§  52.110(c)(l)(ii)  stated  that  one  initial 
home  visit  must  be  conducted  as  part  of 
the  needs  assessment  for  the  veteran. 
Three  conunenters  asserted  that  this 
should  not  be  included  as  a 
requirement.  Upon  further 
consideration,  we  agree  that  these 
provisions  shoiUd  not  be  mandatory. 
Although  we  recommend  home  visits, 
information  regarding  the  home 
environment  can  be  obtained  by  other 
means,  e.g.,  from  family  members.  We 
have  revised  the  regulations 
accordingly. 

The  proposed  regulations  at  §  52.130 
state  that  VA  recommends  that  the 
nurse  on  duty  at  the  adult  day  health 
care  facility  be  a  geriatric  nurse 
practitioner  or  clinical  nurse  specialist. 
One  commenter  indicated  that  this 
would  cause  an  undue  hardship.  We 
make  no  changes  based  on  this 
comment.  This  is  only  a 
recommendation,  not  a  requirement. 

The  proposed  regulations  at 
§  52.140(e)(1)  provide  that  adult  day 
health  care  patients  must  be  provided  at 
least  two  meals  daily.  Three 
commenters  asserted  that  one  meal  a 
day  should  be  sufficient.  Most  veterans 
stay  at  least  six  hotns  a  day  and  come 
in  time  for  breakfast.  Accordingly,  we 
believe  that  adult  day  health  care 
fecilities  must  provide  at  least  two 
meals  for  these  veterans.  However,  for  a 
veteran  stay  of  no  more  than  four  hours 
there  would  be  no  need  to  provide  two 
meals.  Accordingly,  the  final  rule  is 


modified  to  require  two  meals  a  day  for 
a  veteran  stay  of  more  than  fom  hours 
and  only  one  meal  a  day  for  a  veteran 
stay  of  less  than  four  hours. 

One  commenter  noted  a  typographical 
error  in  proposed  52.150(b)(3)  which 
refers  to  a  paragraph  "(f)".  The 
reference,  which  is  corrected  by  this 
document,  should  have  been  to 
paragraph  "(e)". 

The  proposed  regulations  at  §  52.200 
set  forth  standards  for  the  physical 
environment  of  State  home  adult  day 
health  care  facilities.  One  commenter 
asserted  that  these  provisions  would  be 
too  demanding  if  applied  to  existing 
facilities.  No  changes  are  made  based  on 
this  comment.  Currently,  there  are  no 
State  homes  receiving  per  diem  imder 
VA's  State  adult  day  health  care 
program.  We  believe  the  proposed 
standards  for  physical  environment 
represent  the  minimum  standards 
needed  to  provide  high  quality  care. 

The  proposed  regulations  at 
§  52.200(b)(3)  state  that  the  indoor  space 
for  an  adult  day  health  care  facility  must 
be  at  least  60  square  feet  per  participant 
excluding  office  space  for  staff.  One 
commenter  asserted  that  the  regulations 
should  impose  a  30-square  feet 
requirement.  No  changes  are  made 
based  on  this  comment.  We  believe  that 
60  square  feet  of  program  space  per 
participant  is  necessary  for  participants 
to  have  access  to  the  full  range  of 
program  activities,  services,  and 
equipment  that  is  needed  to  provide 
high  quality  care. 

The  proposed  nile  at  §  52.210(e)  states 
that  if  a  program  is  operated  by  an  entity 
contracting  with  the  State,  the  State 
must  assign  a  State  employee  to  monitor 
the  operations  of  the  facility  on  a  full- 
time,  onsite  basis.  One  commenter 
questioned  whether  the  State  employee 
would  qualify  as  full-time,  onsite  if  such 
individual  on  a  full-time  basis  oversaw 
the  adult  day  health  care  facility  while 
also  overseeing  a  colocated  State  home 
for  nursing  home  and  domiciliary 
services.  We  believe  that  the  oversight 
function  could  be  met  under  the  factual 
situation  presented  by  the  comments. 
We  have  amended  the  rule  accordingly. 

The  proposed  regulations  at 
§  52.210(g)(3)  provide  that  "[t]he  staff- 
participant  ratio  must  be  sufficient  in 
number  and  skills  (at  least  one  staff  to 
four  participants)  to  ensure  compliance 
with  the  standards  of  this  part."  Three 
commenters  asserted  that  this  should  be 
no  more  stringent  than  the  ratio  of  one 
staff  to  4-6  participants,  which  VA 
adult  day  health  care  facilities  use.  We 
agree  that  imder  the  criteria  in 
§  52.210(g)(3)  the  ratio  of  one  staff  to  4- 
6  participants  would  be  adequate  to 
meet  the  needs  of  the  participants. 


Accordingly,  we  have  changed  the 
provisions  in  §  52.210(g)(3)  to  allow  the 
ratio  of  one  staff  to  4-6  participants. 

The  proposed  rule  at  §  52.210(s)  states 
that  a  facility  recognized  as  a  State 
home  for  providing  adult  day  health 
care  may  only  provide  adult  day  health 
care  in  the  areas  of  the  facility 
recognized  as  a  State  home  for 
providing  adult  day  health  care.  One 
commenter  asserted  that  this 
requirement  would  be  too  demanding. 
No  changes  are  made  based  on  this 
comment.  We  believe  that  designated 
spaces  are  needed  for  each  level  of  care. 
Otherwise,  the  special  needs  for  each 
program  might  not  be  adequately 
addressed. 

The  proposed  regulations  at 
§  52.220(a)  state  that  "the  adult  day 
health  care  program  management  must 
provide,  arrange,  or  contract  for 
transportation"  for  participants.  Three 
commenters  asserted  that  State  homes 
should  not  be  required  to  provide 
transportation  from  a  veteran's  home  to 
the  adult  day  health  care  facility.  We 
believe  that  transportation  should  be 
included  in  the  cost  of  operating  the 
adult  day  health  care  facility. 
Transportation  is  the  single  most 
important  service  the  State  can  provide 
for  a  successful  adult  day  health  care 
program.  The  only  way  to  ensure 
availability  of  transportation  is  to 
include  it  as  a  responsibility  of  a  State. 
However,  we  also  believe  that  the 
veteran  or  the  veteran's  family  should 
be  able  to  decline  transportation  offered 
by  the  adult  day  health  care  program 
management  and  make  their  own 
arrangements  for  the  transportation. 
These  concepts  are  consistent  with  the 
original  purpose  in  the  proposed  rule. 
Changes  are  made  to  the  final  rule  to 
more  clearly  reflect  these  concepts. 

The  proposed  regulations  at 
§  52.220(c)  provide  that  all  vehicles 
transporting  participants  to  and  from 
adult  day  health  care  facilities  must  be 
equipped  with  a  device  for  two-way 
communication  and  one  additional  staff 
person  besides  the  driver.  One 
commenter  asserted  that  these 
provisions  should  be  deleted,  and 
another  commenter  asserted  that  it  was 
not  necessary  to  have  an  additional  staff 
person  besides  the  driver.  We  have 
retained  the  provisions  requiring  the 
vehicle  to  be  equipped  with  a  device  for 
two-way  conmumication.  This  is 
necessary  to  ensure  that  the  adiUt  day 
health  care  officials  would  be  able  to 
provide  any  necessary  information  or 
assistance  in  an  emergency  situation. 
However,  we  are  deleting  the  proposed 
requirement  of  one  additional  staff 
person  besides  the  driver.  We  believe 
the  driver  would  be  able  to  provide  or 
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obtain  assistance  as  necessary  for 
patient  safety. 

The  provision  at  §  52.40  sets  forth  the 
per  diem  amoimt  for  eligible  veterans 
participating  in  a  State  home  adult  day 
health  care.  This  is  the  amount 
authorized  imder  38  U.S.C.  1741  and 
Congressionally-approved  in  the  budget. 
For  fiscal  year  2002  the  amount  is  34.64. 
Accordingly,  the  final  rule  includes  the 
rate  for  fiscal  year  2002.  In  addition  to 
academic  reqiiirements,  the  proposed 
rule  at  §  52.2  provided  that  a  clinical 
nurse  specialist  must  have  at  least  two 
years  of  successful  clinical  practice  in 
the  specialized  area  of  ntirsing  practice 
following  academic  preparation.  Upon 
further  review,  we  have  determined  that 
the  academic  requirements  are  sufficient 
to  qualify  an  individual  to  conduct  the 
duties  of  a  clinical  nurse  specialist. 
Accordingly,  we  have  deleted  the 
practice  requirement. 

In  §52.10,  we  included  transition 
provisions  for  recognized  adult  day 
health  care  facilities.  However,  we  are 
deleting  these  provisions  because  there 
are  no  adult  day  health  care  facilities 
that  would  be  eligible  to  utilize  the 
transition  provisions. 

In  §  52.100  we  included  requirements 
that  a  therapeutic  recreation  specialist 
must  be  licensed  or  registered,  if 
applicable,  by  the  State  in  which  the 
individual  practices.  We  are  deleting  the 
reference  to  "registered"  since  no  State 
registers  therapeutic  recreation 
specialists. 

In  §  52.130,  we  proposed  that  the 
nurse  staffing  must  be  based  on  a 
staffing  methodology  that  uses  case  mix. 
We  have  deleted  this  provision  because 
the  needs  of  patients  are  similar  in  adult 
day  health  care  facilities  and  there  is  no 
need  for  case  mix. 

In  §  52.200,  we  proposed  that  an  adult 
day  health  care  facility  provide  a  quiet 
room  that,  among  other  things,  woidd 
allow  for  rest.  To  accomplish  this  the 
room  must  have  a  bed.  We  have 
amended  these  provisions  to  specify 
that  the  room  must  have  a  bed.  Also, 
editorial  changes  are  made  for  purposes 
of  clarity.  1 

Paperwork  Reduction  Ack  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (44  U.S.C.  3501-3520), 
collections  of  information  are  set  forth 
in  the  provisions  of  §§  52.20,  52.30, 
52.40,  52.70,  52.71,  52.80.  52.90,  52.100, 
52.110,  52.120,  52.130,  52.150.  52.160, 
52.180,  52.190  and  52.210  of  this  rule. 
Many  of  these  collections  of  information 
require  the  submission  to  VA  of 
information  on  forms  published  at  38 
CFR  part  58. 

The  information  collections  in  this 
document  concern  various  activities 


related  to  the  operation  of  a  State  home 
providing  adult  day  health  care  to 
eligible  veterans. 

The  collection  of  information 
contained  in  the  notice  of  proposed 
rulemaking  was  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3504(h)). 

Interested  parties  were  invited  to 
submit  comments  on  the  collection  of 
information.  However,  no  comments 
were  received.  OMB  has  approved  this 
information  under  control  number 
2900-0160. 

VA  is  not  authorized  to  impose  a 
penalty  on  persons  for  failiue  to  comply 
with  information  collection 
requirements  which  do  not  display  A 
ciurent  OMB  control  niunber,  if 
required. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  as  they  are 
defined  in  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  All  of  the  entities 
that  are  subject  to  this  final  rule  are 
State  government  entities  under  the 
control  of  State  governments.  Of  the  102 
State  homes,  all  are  operated  by  State 
governments  except  for  20  that  are 
operated  by  entities  under  contract  with 
State  governments.  These  contractors 
are  not  small  entities.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this  final 
rule  is  exempt  from  the  initial  and  final 
regulatory  flexibility  analysis 
requirement  of  sections  603  and  604. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
OMB  pursuant  to  Executive  Order 
12866. 

Executive  Order  13132 

This  document  does  not  have 
federalism  implications  under  Executive 
Order  13132. 

List  of  Subjects  in  38  CFR  Part  52 

Administrative  practice  and 
procedure.  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care.  Dental  health.  Drug 
abuse.  Foreign  relations.  Government 
contracts,  Grant  programs-health. 
Government  programs-veterans.  Health 
care,  Health  facilities.  Health 
professions.  Health  records.  Homeless, 
Incorporation  by  reference.  Medical  and 
dental  schools.  Medical  devices. 
Medical  research.  Mental  health 
programs.  Nursing  home  care, 
Philippines,  Reporting  and 
recordkeeping  requirements. 


Scholarships  and  fellowships.  Travel 
and  transportation  expenses.  Veterans. 

Approved:  October  17,  2001. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reason  set  forth  in  the 
preamble,  38  CFR  Chapter  I  is  amended 
by  adding  a  new  part  52  to  read  as 
follows. 

PART  52— PER  CNEM  FOR  ADULT  DAY 
HEALTH  CARE  OF  VETERANS  IN 
STATE  HOMES 

Subpart  A— General 

52.1  Piupose. 

52.2  Definitions. 

SiJl)pert  B— Obtaining  Per  Diem  for  Adult 
Day  Health  Care  in  State  Homes 

52.10    Per  diem  based  on  recognition  and 

certification. 
52.20    Application  for  recognition  based  on 

certification. 
52.30    Recognition  and  certification. 

Sutipart  C— Per  Diem  Payments 

52.40    Monthly  payment. 
32.50    Eligible  veterans. 

Subpert  D— Standards 

52.60  Standards  applicable  for  payment  of 
per  diem. 

52.61  General  requirements  for  adult  day 
health  care  program. 

52.70  Participant  rights. 

52.71  Participant  and  family  caregiver 
responsibilities.  , 

52.80    Enrollment,  transfer  and  discharge 

rights. 
52.90    Participant  behavior  and  program 

practices. 
52.100    Quality  of  life. 
52.110    Participant  assessment. 
52.120    Quality  of  care. 
52.130    Nursing  services. 
52.140    Dietary  services. 
52.150    Physician  services. 
52.160    Specialized  rehabilitative  services. 
52.170    Oiental  services. 
52.180    Administration  of  drugs. 
52.190    Infection  control. 
52.200    Physical  environment. 
52.210    Administration. 
52.220    Transportation. 

Authority:  38  U.S.C.  101,  501, 1741-1743, 
unless  otherwise  noted. 

Subpart  A— General 

§52.1    Purpose. 

This  part  sets  forth  the  mechanism  for 
paying  per  diem  to  State  homes 
providing  adult  day  health  care  to 
eligible  vetraans  and  includes  quality 
assiuance  requirements  that  are 
intended  to  ensure  that  veterans  receive 
high  quality  care  in  State  homes. 

fi52^    Definitions. 
For  purposes  of  this  part — 
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Activities  of  daily  living  (ADLs)  means 
the  functions  or  tasks  for  self-care 
usually  performed  in  the  normal  coiuse 
of  a  day,  i.e.,  mobility,  bathing,  dressing, 
grooming,  toileting,  transferring,  and 
eating. 

Clinical  nurse  specialist  means  a 
licensed  professional  nurse  with  a 
master's  degree  in  niusing  and  a  major 
in  a  clinical  nursing  specialty  from  an 
academic  program  accredited  by  the 
National  League  for  Nursing. 

Facility  means  a  building  or  any  part 
of  a  building  for  which  a  State  has 
submitted  an  application  for  recognition 
as  a  State  home  for  the  provision  of 
adult  day  health  care  or  a  building,  or 
any  part  of  a  building,  which  VA  has 
recognized  as  a  State  home  for  the 
provision  of  adult  day  health  care. 

Instrumental  activities  of  daily  living 
(lADLs)  means  functions  or  tasks  of 
independent  living,  i.e.,  shopping, 
housework,  meal  preparation  and 
cleanup,  laundry,  taking  medication, 
money  management,  transportation, 
correspondence,  and  telephone  use. 

Nurse  practitioner  means  a  licensed 
professional  nurse  who  is  cturently 
licensed  to  practice  in  the  State;  who 
meets  the  State's  requirements 
governing  the  qualifications  of  ninse 
practitioners;  and  who  is  cmrently 
certified  as  an  adult,  family,  or 
gerontological  niuse  practitioner  by  the 
American  Nurses  Association. 

Physician  means  a  doctor  of  medicine 
or  osteopathy  legally  authorized  to 
practice  medicine  or  siugery  in  the 
State. 

Physician  assistant  means  a  person 
who  meets  the  applicable  State 
requirements  for  physician  assistant,  is 
currendy  certified  by  the  National 
Commission  on  Certification  of 
Physician  Assistants  (NCCPA)  as  a 
physician  assistant,  and  has  an 
individualized  written  scope  xif  practice 
that  determines  the  authorization  to 
write  medical  orders,  prescribe 
medications  and  to  accomplish  othec 
clinical  tasks  tmder  the  appropriate 
supervision  by  the  primary  care 
physician. 

Primary  physician  or  Primary  care 
physician  means  a  designated  generalist 
physician  responsible  for  providing, 
directing  and  coordinating  health  care 
that  is  indicated  for  the  residents. 

State  means  each  of  the  several  States, 
territories,  and  possessions  of  the 
United  States,  the  District  of  Columbia, 
and  the  Commonwealth  of  Puerto  Rico. 

Stole  home  means  a  home  approved 
by  VA  which  a  State  established 
primarily  for  veterans  disabled  by  age, 
disease,  jor  otherwise,  who  by  reason  of 
such  disability  are  incapable  of  earning 
a  living.  A  State  home  may  provide 


domiciliary  care,  nursing  home  care, 
adult  day  health  care,  and  hospital  care. 
Hospital  care  may  be  provided  only 
when  the  State  hdine  also  provides 
domiciliary  and/or  nursing  home  care. 

VA  means  the  U.S.  Department  of 
Veterans  Affairs. 

(Authority:  38  U.S.C.  101.  501, 1741-1743) 

Sulipart  B— Otitaining  Per  Diem  for 
Adult  Day  HeaWi  Care  in  State  Homes 

§  52.1 0    Per  diem  tMsed  on  recognition  and 
certification. 

VA  will  pay  per  diem  to  a  State  for 
providing  adult  day  health  care  to 
eligible  veterans  in  a  facility  if  the 
Under  Secretary  for  Health  recognizes 
the  facility  as  a  State  home  based  on  a 
current  certification  that  the  facility 
management  meet  the  standards  of 
subpart  D  of  this  part. 

(Authority:  38  U.S.C.  101.  501, 1741-1743) 

§  52.20    Application  for  recognition  based 
on  certification. 

To  apply  for  recognition  and 
certification  of  a  State  home  for  adiUt 
day  health  care,  a  State  must: 

(a)  Send  a  request  for  recognition  and 
certification  to  the  Under  Secretary  for 
Health  (10),  VA  Central  Office,  810 
Vermont  Avenue,  NW,  Washington,  DC 
20420.  The  request  must  be  in  the  form 
of  a  letter  and  must  be  signed  by  the 
State  official  authorized  to  establish  the 
State  home; 

(b)  Allow  VA  to  survey  the  facility  as 
set  forth  in  §  52.30(c);  and 

(c)  Upon  request  from  the  director  of 
the  VA  medical  center  of  jurisdiction, 
submit  to  the  director  all  documentation 
required  under  subpart  D  of  this  part. 

(Authority:  38  U.S.C.  101.  50^1,  1741-1743) 
(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 

§52.30    ftocognition  and  certification. 

(a)(1)  The  Under  Secretary  for  Health 
will  make  the  determination  regarding 
recognition  and  the  initial 
determination  regarding  certification, 
after  receipt  of  a  tentative  determination 
from  the  director  of  the  VA  medical 
center  of  jurisdiction,  regarding  whether 
the  facility  and  program  management 
meet  or  do  not  meet  the  standards  of 
subpart  D  of  this  part.  The  Under 
Secretary  for  Health  will  notify  the 
official  in  charge  of  the  program,  the 
State  official  authorized  to  oversee 
operations  of  the  State  home,  the  VA 
Network  Director  (lONl-22),  Assistant 
Deputy  Under  Secretary  for  Health 
(ION),  and  the  Chief  Consultant, 
Geriatrics  and  Extended  Care  Strategic 


Healthcare  Group  (114),  of  the  action 
taken. 

(2)  For  each  facility  recognized  as  a 
State  home,  the  director  of  the  VA 
medical  center  of  jurisdiction  will 
certify  annually  whether  the  facility  and 
program  management  meet, 
provisionally  meet,  or  do  not  meet  the 
standards  of  subpart  D  of  this  part  (this 
certification  should  be  made  every  12 
months  during  the  recognition 
anniversary  month  or  during  a  month 
agreed  upon  by  the  VA  medical  center 
director  and  officials  of  the  State  home 
facility).  A  provisional  certification  will 
be  issued  by  the  director  only  upon  a 
determination  that  the  facility  or 
program  management  does  not  meet  one 
or  more  of  the  standards  in  subpart  D  of 
this  part,  that  the  deficiencies  do  not 
jeopardize  the  health  or  safety  of  the 
residents,  and  that  the  program 
management  and  the  director  have 
agreed  to  a  plan  of  correction  to  remedy 
the  deficiencies  in  a  specified  amount  of 
time  (not  more  time  than  the  VA 
medical  center  of  jurisdiction  director 
determines  is  reasonable  for  correcting 
the  specific  deficiencies).  The  director 
of  the  VA  medical  center  of  jurisdiction 
will  notify  the  official  in  charge  of  the 
program,  the  State  official  authorized  lo 
oversee  the  operations  of  the  State 
home,  the  VA  Network  Director  (lONl- 
22),  Assistant  Deputy  Under  Secretary 
for  Health  (ION)  and  the  Chief 
Consultant,  Geriatrics  and  Extended 
Care  Strategic  Healthcare  Group  (114), 
of  the  certification,  provisional 
certification,  or  noncertification. 

(b)  Once  a  program  has  achieved 
recognition,  the  recognition  will  remain 
in  effect  unless  the  State  requests  that 
the  recognition  be  withdrawn  or  the 
Under  Secretary  for  Health  makes  a  final 
decision  that  the  facility  or  program 
management  does  not  meet  the 
standards  of  subpart  D  of  this  part. 
Recognition  of  a  program  will  apply 
oiUy  to  the  facility  as  it  exists  at  the  time 
of  recognition;  any  annex,  branch, 
enlargement,  expansion,  or  relocation 
must  be  separately  recognized. 

(c)  Both  during  the  application 
prt>cess  for  recognition  and  after  the 
Under  Secretary  for  Health  has 
recognized  a  facility,  VA  may  survey  the 
facility  as  necessary  to  determine  if  the 
facility  and  program  management 
comply  with  the  provisions  of  this  part. 
Generally,  VA  will  provide  advance 
notice  to  the  State  before  a  survey 
occius;  however,  surveys  may  be 
conducted  without  notice.  A  siuvey.  as 
necessary,  will  cover  all  parts  of  the 
facility,  and  include  a  review  and  audit 
of  all  records  of  the  program  that  have 

a  bearing  on  compliance  with  any  of  the 
requirements  of  this  part  (including  any 
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reports  from  State  or  local  entities).  For 
purposes  of  a  survey,  at  the  request  of 
the  director  of  the  VA  medical  center  of 
jurisdiction,  the  State  home  adult  day 
care  health  program  management  must 
submit  to  the  director  a  completed  VA 
Form  10-3567,  "Staffing  Profile",  set 
forth  at  38  CFR  58.10.  The  director  of 
the  VA  medical  center  of  jurisdiction 
will  designate  the  VA  officials  to  survey 
the  facility.  These  officials  may  include 
physicians;  muses;  pharmacists; 
dietitians;  rehabilitation  therapists; 
social  workers;  and  representatives  from 
health  administration,  engineering, 
environmental  management  systems, 
and  fiscal  officers. 

(d)  If  the  director  of  the  VA  medical 
center  of  jurisdiction  determines  that 
the  State  home  fiacility  or  program 
management  does  not  meet  the 
standards  of  this  part,  the  director  will 
notify  the  State  home  program  manager 
in  writing  of  the  standards  not  met.  The 
director  will  send  a  copy  of  this  notice 
to  the  State  official  auUiorized  to 
oversee  operations  of  the  facility,  the 
VA  Network  Director  {lONl-22),  the 
Assistant  Deputy  Under  Secretary  for 
Health  (ION),  and  the  Chief  Consultant, 
Geriatrics  and  Extended  Care  Strategic 
Healthcare  Group  (114).  The  letter  will 
include  the  reasons  for  the  decision  and 
indicate  that  the  State  has  the  right  to 
appeal  the  decision. 

(e)  The  State  must  submit  an  appeal 
to  the  Under  Secretary  for  Health  in 
writing  within  30  days  of  receipt  of  the 
notice  of  failure  to  meet  the  standards. 
In  its  appeal,  the  State  must  explain 
why  the  determination  is  inaccurate  or 
incomplete  and  provide  any  new  and 
relevant  information  not  previously 
considered.  Any  appeal  that  does  not 
identify  a  reason  for  disagreement  will 
be  returned  to  the  sender  without 
further  consideration.   , 

(f)  After  reviewing  the  matter, 
including  any  relevant  supporting 
dociunentation,  the  Under  Secretary  for 
Health  will  issue  a  written 
determination  that  affirms  or  reverses 
the  previous  determination.  If  the  Under 
Secretary  for  Health  decides  that  the 
State  home  facility  or  program 
management  does  not  meet  the 
standards  of  subpart  D  of  this  part,  the 
Under  Secretary  for  Health  will 
withdraw  recognition  and  stop  paying 
per  diem  for  care  provided  on  and  after 
the  date  of  the  decision.  The  decision  of 
the  Under  Secretary  for  Health  will 
constitute  a  final  VA  decision.  The 
Under  Secretary  for  Health  will  send  a 
copy  of  this  decision  to  the  State  home 
facility  and  to  the  State  official 
authorized  to  oversee  the  operations  of 
the  State  home. 


(g)  In  the  event  that  a  VA  survey  team 
or  other  VA  medical  center  staff 
identifies  any  condition  at  the  State 
home  facility  that  poses  an  immediate 
threat  to  public  or  patient  safety  or  other 
information  indicating  the  existence  of 
such  a  threat,  the  director  of  the  VA 
medical  center  of  jurisdiction  will 
immediately  report  this  to  the  VA 
Network  Director  (lONl-22),  Assistant 
Deputy  Under  Secretary  for  Health 
(ION),  Chief  Consultant,  Geriatrics  and 
Extended  Care  Strategic  Healthcare 
Group  (114),  and  State  official 
authorized  to  oversee  operations  of  the 
State  home. 

(Authority:  38  U.S.C.  101,  501, 1741-1743) 
(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 

Subpart  C— Per  Diem  Payments 

§52.40    Monthly  payment 

(a)(1)  During  Fiscal  Year  2002,  VA 
will  pay  monthly  one-half  of  the  total 
cost  of  each  eligible  veteran's  adult  day 
health  care  for  each  day  the  veteran  is 
in  a  facility  recognized  as  a  State  home 
for  adult  day  health  care,  not  to  exceed 
$34.64  per  diem. 

(2)  Per  diem  will  be  paid  only  for  a 
d^  that  the  veteran  is  under  the  care  of 
the  facility  at  least  six  hours.  For 
purposes  of  this  paragraph  a  day  means 

(i)  Six  hours  or  more  in  one  calendar 
day;  or 

(ii)  Any  two  periods  of  at  least  3  hours 
-each  (but  each  less  than  six  hours)  in 
any  two  calendar  days  in  a  calendar 
month. 

(3)  As  a  condition  for  receiving 
payment  of  per  diem  under  this  part,  the 
State  must  submit  a  completed  VA  Form 
10-5588,  "State  Home  Report  and 
Statement  of  Federal  Aid  Claimed." 
This  form  is  set  forth  in  ftdl  at  38  CFR 
58.11. 

(4)  Initial  pajmaents  will  not  be  made 
until  the  Under  Secretary  for  Health 
recognizes  the  State  home.  However, 
payments  will  be  made  retroactively  for 
care  th^t  was  provided  on  and  after  the 
date  of  the  completion  of  the  VA  survey 
of  the  facility  that  provided  the  basis  for 
determining  that  the  facility  met  the 
standards  of  this  part. 

(5)  As  a  condition  for  receiving 
payment  of  per  diem  imder  this  part,  the 
State  must  submit  to  the  VA  medical 
center  of  jiirisdiction  for  each  veteran 
the  following  completed  VA  forms:  10- 
lOEZ,  "Application  for  Medical 
Benefits",  and  10-lOSH,  "State  Home 
Program  Application  for  Care— Medical 
Certification",  at  the  time  of  enrollment 
and  with  any  request  for  a  change  in  the 
level  of  care  (nursing  home,  domiciliary 


or  hospital  care).  These  forms  are  set 
forth  in  full  at  38  CFR  58.12  and  58.13, 
respectively.  If  the  program  is  eligible  to 
receive  per  diem  payments  for  adult  day 
health  care  for  a  veteran,  VA  will  pay 
per  diem  imder  this  part  from  the  date 
of  receipt  of  the  completed  forms 
required  by  this  paragraph  (a)(5),  except 
that  VA  will  pay  per  diem  from  the  day 
on  which  the  veteran  was  enrolled  in 
the  program  tf  VA  receives  the 
completed  forms  within  10  days  after 
enrollment. 

(b)  For  determining  "the  one-half  of 
the  total  cost"  imder  paragraph  (a)(1)  of 
this  section,  total  per  diem  costs  for  an 
eligible  veteran's  adult  day  health  care    . 
consist  of  those  direct  and  indirect  costs 
attributable  to  adult  day  health  care  at 
the  facility  divided  by  the  total  number 
of  participants  enrolled  in  the  adult  day 
health  care  program.  Relevant  cost 
principles  are  set  forth  in  the  Office  of 
Management  and  Budget  (OMB) 
Cinndar  niunber  A-87,  dated  May  4, 
1995,  "Cost  Principles  for  State,  Local, 
and  Indian  Tribal  Governments"  (OMB 
Circulars  are  available  at  the  addresses 
in  5  CFR  1310.3). 

(Authority:  38  U.S.C.  101,  501, 1741-1743) 
(The  OfRce  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-^)160.) 

§52.50    Eligibb  veterans. 

A  veteran  is  an  eligible  veteran  under 
this  part  if  VA  determines  that  the 
veteran  meets  the  definition  of  a  veteran 
in  38  U.S.C.  101,  is  not  barred  from 
receiving  this  VA  care  under  38  U.S.C. 
5303-5303A,  neods  adult  day  health 
care,  and  is  within  one  of  the  following 
categories: 

(a)  Veterans  with  service-connected 
disabilities; 

(b)  Veterans  who  are  former  prisoners 
ofwar; 

(c)  Veterans  who  were  discharged  or 
released  from  active  military  service  for 
a  disability  incurred  or  aggravated  in  the 
line  of  duty; 

(d)  Veterans  who  receive  disability 
compensation  imder  38  U.S.C.  1151; 

(e)  Veterans  whose  entitlement  to 
disability  compensation  is  suspended 
because  of  the  receipt  of  retired  pay; 

(f)  Veterans  whose  entitlement  to- 
disability  compensation  is  siisfranded 
pursuant  to  38  U.S.C.  1151,  but  only  to 
the  extent  that  such  veterans' 
continuing  eligibility  for  adult  day 
health  care  is  provided  for  in  the 
judgment  or  settlement  described  in  38 
U.S.C.  1151; 

(g)  Veterans  who  VA  determines  are 
imable  to  defray  the  expenses  of 
necessary  care  as  specified  imder  38 
U.S.C.  1722(a)r 
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(h)  Veterans  of  the  Mexican  Border 
period  or  of  World  War  I; 

(i)  Veterans  solely  seeking  care  for  a 
disorder  associated  with  exposure  to  a 
toxic  substance  or  radiation  or  for  a 
disorder  associated  with  service  in  the 
Southwest  Asia  theater  of  operations 
during  the  Gulf  War,  as  provided  in  38 
U.S.C.  1710(e); 

(j)  Veterans  who  agree  to  pay  to  the 
United  States  the  applicable  co-payment 
determined  under  38  U.S.C.  1710(f)  and 
1710(g),  if  they  seek  VA  (U.S. 
Department  of  Veterans  Affairs) 
hospital,  nursing  home,  or  outpatient 
care. 
(Authority:  38  U.S.C.  101,  501. 1741-1743) 

Subpart  D— Standarda 

§  52.60    standards  applicable  for  payment 
of  per  diem. 

The  provisions  of  this  subpart  are  the 
standards  that  a  State  home  and 
program  management  must  meet  for  the 
State  to  receive  per  diem  for  adult  day 
health  care  provided  at  that  fiacility. 

§  52.61    General  requirements  for  adult  day 
health  cars  program. 

Adult  day  health  care  must  be  a 
therapeutically-oriented  outpatient  day 
program,  which  provides  health 
maintenance  and  rehabilitative  services 
to  participants.  The  program  must 
provide  individualized  care  delivered 
by  an  interdisciplinary  health  care  team 
and  support  staff,  with  an  emphasis  on 
helping  participants  and  their  caregivers 
to  develop  the  knowledge  and  skills 
necessary  to  manage  care  requirements 
in  the  home.  Adult  day  health  care  is 
principally  targeted  for  complex 
medical  and/or  functional  needs  of 
geriatric  patients. 
(Authority:  38  U.S.C.  101,  501. 1741-1743) 

§52.70    Participant  rights. 

The  participant  has  a  right  to  a 
dignified  existence,  self-determination, 
and  communication  with  and  access  to 
persons  and  services  inside  and  outside 
the  facility.  The  program  management 
must  protect  and  promote  the  rights  of 
each  participant,  including  each  of  the 
following  rights: 

(a)  Exercise  of  rights.  (1)  The 
participant  has  the  right  to  exercise  his 
or  her  rights  as  a  participant  of  the 
program  and  as  a  citizen  or  resident  of 
the  United  States. 

(2)  The  participant  has  the  right  to  be 
free  of  interference,  coercion, 
discrimination,  and  reprisal  from  the 
program  management  in  exercising  his 
or  her  rights. 

(3)  The  participant  has  the  right  to 
freedom  from  chemical  or  physical 
restraint. 


(4)  In  the  case  of  a  participant 
determined  incompetent  under  the  laws 
of  a  State  by  a  court  of  jurisdiction,  the 
rights  of  the  participant  are  exercised  by 
the  person  appointed  under  State  law  to 
act  on  the  participant's  behalf. 

(b)  Notice  of  rights  and  services.  (1) 
The  program  management  must  inform 
the  participant  both  orally  and  in 
writing  in  a  language  that  the 
participant  understands  of  his  or  her 
rights  and  all  rules  and  regulations 
governing  participant  conduct  and 
responsibilities  during  enrollment  in  the 
program.  Such  notification  must  be 
made  prior  to  or  upon  enrollment  and 
periodically  during  the  participant's 
enrollment. 

(2)  Participants  or  their  legal 
representatives  have  the  right — 

(i)  Upon  an  oral  or  written  request,  to 
access  all  records  pertaining  to  them 
including  current  participant  records 
within  24  hours  (excluding  weekends 
and  holidays);  and 

(ii)  After  receipt  of  their  records  for 
review,  to  purchase,  at  a  cost  not  to 
exceed  the  community  standard, . 
photocopies  of  the  records  or  any 
portions  of  them  upon  request  and  with 
two  working  days  advance  notice  to  the 
facility  management. 

(3)  Participants  have  the  right  to  be 
fully  informed  in  language  that  they  can 
understand  of  their  total  health  status. 

(4)  Participants  have  the  right  to 
rehise  treatment,  to  refuse  to  participate 
in  patient  activities,  to  refuse  to 
participate  in  experimental  research, 
and  to  formulate  an  advance  directive  as 
specified  in  paragraph  (a)(7)  of  this 
section. 

(5)  The  program  management  must 
inform  each  participant  before,  or  at  the 
time  of  enrollment,  and  periodically 
durii^  the  participant's  stay,  of  services 
available  in  the  facility  and  of  charges 
for  those  services  to  be  billed  to  the 
participant. 

(6)  llie  program  management  must 
furnish  a  written  description  of  legal 
rights  which  includes  a  statement  that 
the  participant  may  file  a  complaint 
with  the  State  (agency)  concerning 
participant  abuse  and  neglect. 

(7)  The  program  management  must 
have  written  policies  and  procedures 
regarding  advance  directives  (e.g.,  living 
wills).  These  requirements  include 
provisions  to  inform  and  provide 
written  information  to  all  participants 
concerning  the  right  to  accept  or  refuse 
medical  or  surgical  treatment  and,  at  the 
individual's  option,  formulate  an 
advance  directive.  This  includes  a 
written  description  of  the  facility's 
policies  to  implement  advance 
directives  and  applicable  State  law. 


(8)  Notification  of  changes^  (i) 
Program  management  must  immediately 
inform  the  participant;  consult  with  the 
primary  physician;  and  notify  the 
participant's  legal  representative  or  an 
interested  family  member  when  there 


(A)  An  accident  involving  the 
participant  which  results  in  injiuy  and 
has  the  potential  for  requiring  physician 
intervention; 

(B)  A  significant  change  in  the 
participant's  physical,  mental,  or 
psychosocial  status  (e.g.,  a  deterioration 
in  health,  mental,  or  psychosocial  status 
in  either  life-threatening  conditions  or 
clinical  complications); 

(C)  A  need  to  alter  treatment 
significantly  (i.e.,  a  need  to  discontinue 
an  existing  form  of  treatment  due  to 
adverse  consequences,  or  to  commence 
a  new  form  of  treatment);  or 

(D)  A  decision  to  transfer  or  discharge 
the  participant  from  the  program. 

(ii)  The  program  management  must 
also  promptly  notify  the  participant  and 
the  participant's  legal  representative  or 
interested  family  member  when  there  is 
a  change  in  resident  rights  imder 
Federal  or  State  law  or  regulations  as 
specified  in  paragraph  (b)(1)  of  this 
section. 

(iii)  The  program  management  must 
record  and  periodically  update  the 
address  and  phone  number  of  the 
participant's  legal  representative,  or 
interested  family  member,  and  the 
primary  physician. 

(c)  Free  choice.  (1)  The  participant  has 
the  right  to — 

(i)  Be  fully  informed  in  advance  about 
care  and  treatment  and  of  any  changes 
in  that  care  or  treatment  that  may  affect 
the  participant's  well-being;  and 

(ii)  Unless  determined  incompetent  or 
otherwise  determined  to  be 
incapacitated  under  the  laws  of  the 
State,  participate  in  planning  care  and 
treatment  or  changes  in  care  and 
treatment. 

(2)  If  the  participant  is  determined 
incompetent  or  otherwise  determined  to 
be  incapacitated  under  the  laws  of  the 
State,  the  participant's  legal 
representative  or  interested  family 
member(s)  has  the  right  to  participate  in 
plaiming  care  and  treatment  or  changes 
in  care  and  treatment. 

(d)  Privacy  and  confidentiality. 
Participants  have  the  right  to  privacy 
and  confidentiality  of  their  personal  and 
clinical  records. 

(1)  Participants  hav^  a  right  to  privacy 
in  their  medical  treatment  and  personal 
care. 

(2)  Except  as  provided  in  paragraph 
(d)(3)  of  this  section,  participants  may 
approve  or  refuse  the  release  of  personal 
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and  clinical  records  to  any  individual 
outside  the  fodlity. 

(3)  The  participant's  right  to  refuse 
release  of  personal  and  clinical  records 
does  not  apply  when — 

(i)  The  participant  is  transferred  to 
another  health  care  institution;  or 

(ii)  The  release  is  required  by  law. 

(e)  Grievances.  A  participant  has  the 
rig^tto— 

(1)  Voice  grievances  without 
discrimination  or  reprisal.  Participants 
may  voice  grievances  with  respect  to 
treatment  received  and  not  received; 
and 

(2)  Prompt  efforts  by  facility 
management  to  resolve  grievances  the 
participant  may  have,  including  those 
with  respect  to  the  behavior  of  other 
participants. 

(f)  acamination  of  survey  results.  A 
partidjpant  has  the  right  to — 

(1)  Examine  the  results  dt  the  most 
recent  VA  survey  with  respect  to  the 
program.  The  program  management 
must  make  the  resiilts  available  for 
examination  in  a  place  readily 
accessible  to  participants,  and  must  post 
a  notice  of  their  availabilitr;  and 

(2)  Receive  information  from  agencies 
acting  as  client  advocates,  and  be 
afforded  the  opportimity  to  contact 
these  agencies. 

(g)  Woik.  The  participant  has  the  right 
to— 

(1)  Refuse  to  perform  services  for  the 
facility; 

(2)  Perform  services  for  the  facihty,  if 
he  or  she  chooses,  when — 

(i)  The  facility  has  documented  the 
need  or  desire  for  work  therapy  in  the 
plan  of  care; 

(ii)  The  plan  specifies  the  nature  of 
the  services  performed  and  whether  the 
services  are  voluntary  or  paid; 

(iii)  Compensation  for  (work  therapy) 
paid  services  is  at  or  above  prevailing 
rates;  and 

(iv)  The  participant  agrees  to  the  work 
therapy  arrangement  d^cribed  in  the 
plan  of  care. 

(h)  Access  and  visitation  tights.  (1) 
The  program  management  must  provide 
immediate  access  to  any  participant  by 
the  following: 

(i)  Any  representative  of  the  Under 
Secretary  for  Health; 

(ii)  Any  representative  of  the  State; 

(iii)  The  State  long-term  care 
ombudsman; 

(iv)  Immediate  family  or  other 
relatives  of  the  participant  subject  to  the 
participant's  ri^t  to  deny  or  withdraw 
consent  at  any  time;  and 

(v)  Others  who  afp  visiting  subject  to 
reasonable  restrictions  and  the 
participant's  right  to  deny  or  withdraw 
consent  at  any  time. 

(2)  The  program  management  must 
provide  reasonable  access  to  any 


participant  by  any  entity  or  individual 
that  provides  health,  social,  legal,  or 
other  services  to  the  participant,  subject 
to  the  participant's  right  to  deny  or 
withdraw  consent  at  any  time. 

(3)  The  program  management  must 
allow  representatives  of  the  State 
Ombudsman  Program  to  examine  a 
participant's  clinical  records  with  the 
permission  of  the  participant  or  the 
participant's  legal  representative, 
subject  to  State  law. 

(i)  Telephone.  The  participant  has  the 
right  to  reasonable  access  to  use  a 
telephone  where  calls  can  be  made 
without  being  overheard. 

(j)  Personal  property.  The  participant 
has  the  right  to  have  at  least  one  change 
of  personal  clothing. 

(k)  Self-administration  of  drugs.  An 
individual  participant  may  self- 
administer  drugs  if  the  interdisciplinary 
team  has  determined  that  this  practice 
is  safe  for  the  individual  and  is  a  part 
of  the  care  plan. 

(Authority:  38  U.S.C.  101,  501, 1741-1743) 
(Ttie  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 

§  52.71    Participant  and  family  caregiver 
responsit>ilities. 

The  program  management  has  a 
written  statement  of  participant  and 
family  caregiver  responsibilities  that  are 
posted  in  the  facility  and  provided  to 
the  participant  and  caregiver  at  the  time 
of  the  intake  screening.  The  Statement 
of  responsibilities  must  include  the 
following: 

(a)  Treat  personnel  with  respect  and 
courtesy; 

(b)  Commimicate  with  staff  to  develop 
a  relationship  of  trust; 

(c)  Make  appropriate  choices  and  seek 
appropriate  care; 

(d)  Ask  questions  and  confirm 
understanding  of  instructions; 

(e)  Share  opinions,  concerns,  and 
complaints  with  the  program  director; 

(f)  Communicate  any  changes  in  the 
participant's  condition; 

(g)  Communicate  to  the  program 
director  about  medications  and 
remedies  used  by  the  participant; 

(h)  Let  the  program  director  know  if 
the  participant  decides  not  to  follow  any 
instructions  or  treatment;  and 

(i)  Communicate  with  the  adult  day 
health  care  staff  if  the  participant  is 
imable  to  attend- the  adult  day  health 
care  program. 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 


§  S2M    Enrollment,  transfer  and  discharge 
rights. 

(a)  Participants  in  the  adult  day  health 
care  program  must  meet  the  provisions 
of  this  part  that  apply  to  participants 
and — 

(1)  Must  meet  at  least  two  of  the 
following  indicators: 

(i)  Dependence  in  two  or  more 
activities  of  daily  living  (ADLs). 

(ii)  Dependence  in  three  or  more 
instrumental  activities  of  daily  living 
(lADLs). 

(iii)  Advanced  age,  i.e.,  75  years  old 
or  over. 

(iv)  High  use  of  medical  services,  i.e., 
three  or  more  hospitalizations  in  past  12 
months;  or  12  or  more  hospitalizations, 
outpatient  clinic  visits;  or  emergency 
evaluation  unit  visits,  in  the  past  12 
months. 

(v)  Diagnosis  of  clinical  depression. 

(vi)  Recent,  discharge  from  nursing 
home  or  hospital. 

(vii)  Significant  cognitive  impairment, 
particularly  when  characterized  by 
multiple  behavior  problems; 

(2)  Must  have  a  supportive  living 
arrangement  sufficient  to  meet  their 
health  care  needs  when  not 
participating  in  the  adult  day  health 
care  program;  and 

(3)  Must  be  able  to  benefit  from  the 
adult  day  health  care  program. 

(b)  Transfer  and  discharge.  (1) 
Definition.  Transfer  and  discharge 
includes  movement  of  a  participant  to  a 
program  outside  of  the  adult  day  health 
care  program  whether  or  not  that 
program  or  facility  is  in  the  same 
physical  plant. 

(2)  Transfer  and  discharge 
requirements.  All  participants' 
preparedness  for  (Uscharge  from  adult 
day  health  care  must  be  a  part  of  a 
comprehensive  care  plan.  The  possible 
reasons  for  discharge  must  be  discussed 
with  the  participant  and  family 
members  at  the  time  of  intake  screening. 
Program  management  must  permit  each 
participant  to  remain  in  the  program, 
and  not  transfer  or  discharge  the 
partidpant  frttm  the  program  unless — 

(i)  The  transfer  or  discharge  is 
necessary  for  the  participant's  welfare 
and  the  participant's  needs  cannot  be 
met  in  the  adult  day  health  care  setting; 

(ii)  The  transfer  or  discharge  is 
appropriate  because  the  participant's 
health  has  improved  sufficiently  so  the 
participant  no  longer  needs  the  services 
provided  in  the  adult  day  health  care 
setting; 

(iii)  "The  safety  of  individuals  in  the 
program  is  endangered; 

(iv)  The  health  of  individuals  in  the 
program  would  otherwise  be 
endangered; 

(v)  'Tne  participant  has  failed,  after 
reasonable  and  appropriate  notice,  to 
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pay  for  participation  in  the  adult  day 
health  care  program;  or 

(vi)  The  adult  day  health  care  program 
ceases  to  operate. 

(3)  Documentation.  When  the  facility  - 
transfers  or  discharges  a  participant 
under  any  of  the  circiunstances 
specified  in  paragraphs  (b)(2)(i)  through 
(vi)  of  this  section,  the  primary 
physician  must  document  the  reason  for 
such  action  in  the  participant's  clinical 
record. 

(4)  Notice  before  transfer.  Before  a 
facility  transfers  or  discharges  a 
participant,  the  program  management 
must — 

(i)  Notify  the  participant  and  a  family 
member  or  legal  representative  of  the 
participant  of  the  transfer  or  discharge 
and  the  reasons  for  the  move  in  writing 
and  in  a  language  and  manner  they  can 
understand; 

(ii)  Record  the  reasons  in  the 
participant's  clinical  record;  and 

(iii)  mclude  in  the  notice  the  items 
described  in  paragraph  (a)(6)  of  this 
section. 

(5)  Timing  of  the  notice,  (i)  The  notice 
of  transfer  or  discharge  required  imder 
paragraph  (b)(4)  of  this  section  must  be 
made  by  program  management  at  least 
30  days  before  the  participant  is 
transferred  or  discharged,  except  when 
specified  in  paragraph  (b)(5)(ii)  of  this 
section. 

(ii)  Notice  may  be  made  as  soon  as 
practicable  before  transfer  or  discharge 
when — 

(A)  The  safety  of  individuals  in  the 
program  would  be  endangered; 

(B)  The  health  of  individuals  in  the 
program  would  be  otherwise 
endangered; 

(C)  'The  participant's  health  improves 
sufficiently  so  th%  participant  no  longer 
needs  the  services  provided  by  the  adult 
day  health  care  program; 

(D)  The  resident's  needs  cannot  be 
met  in  the  adult  day  health  care 
program. 

(6)  Contents  of  the  notice.  The  written 
notice  specified  in  paragraph  (b)(4)  of 
this  section  must  include  the  following: 

(i)  The  reason  for  transfer  or 
discharee; 

(ii)  The  effective  date  of  transfer  or 
discharee; 

(iii)  'rne  location  to  which  the 
participant  is  transferred  or  discharged, 
if  any; 

(iv)  A  statement  that  the  participant 
has  the  right  to  appeal  the  action  to  the 
State  official  responsible  for  the 
oversight  of  State  Veterans  Home 
prooams;  and 

(v)  The  name,  address  and  telephone 
number  of  the  State  long-term  care 
ombudsman. 

(7)  Orientation  for  transfer  or 
discharge.  The  program  management 


must  provide  sufficient  preparation  and 
orientation  to  participants  to  ensure  safe 
and  orderly  transfer  or  discharge  frt)m 
the  program. 

(c)  Equal  access  to  quality  care.  The 
program  management  must  establish 
and  maintain  identical  policies  and 
practices  regarding  transfer,  discharge, 
and  the  provision  of  services  for  all 
individuals  regardless  of  source  of 
payment. 

(d)  Enrollment  policy.  The  program 
management  must  not  require  a  third 
party  guarantee  of  payment  to  the 
program  as  a  condition  of  enrollment  or 
expedited  enrollment,  or  continued 
enrollment  in  the  program.  However, 
program  management  may  require  a 
participant  or  an  individual  who  has 
legal  access  to  a  participant's  income  or 
resources  to  pay  for  program  care  from 
the  participant's  income  or  resotirces, 
when  available. 

(e)  Hours  of  operation.  Each  adult  day 
health  care  program  must  provide  at 
least  8  hours  of  operation  five  days  a 
week.  The  hovas  of  operation  must  be 
flexible  and  responsive  to  caregiver 
needs. 

(f)  Caregiver  support.  The  adult  day 
health  care  program  must  develop  a 
Caregiver  Program  which  offers  mutual 
support,  information  and  education. 

(Authority:  38  U.S.C.  101.  501. 1741-1743) 
(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 

§52.90    Participafrt  behavior  and  program 


(a)  Restraints.  (1)  The  participant  has 
a  ri^t  to  be  free  from  any  chemical  or 
physical  restraints  imposed  for  purposes 
of  discipline  or  convenience.  When  a 
restraint  is  applied  or  used,  the  purpose 
of  the  restraint  is  reviewed  and  is 
justified  as  a  therapeutic  intervention 
and  dociunented  fh  the  participant's 
clinical  record. 

(i)  Chemical  restraint  is  the 
inappropriate  use  of  a  sedating 
psychotropic  drug  to  manage  or  control 
behavior. 

(ii)  Physical  restraint  is  any  method  of 
physically  restricting  a  person's  freedom 
of  movement,  physical  activity  or 
normal  access  to  his  or  her  body. 

(2)  The  program  management  uses  a 
system  to  achieve  a  restraint-free 
environment. 

(3)  The  program  management  collects 
data  about  the  use  of  restraints. 

(4)  When  alternatives  to  the  use  of 
restraint  are  ineffective,  restraint  is 
safely  and  appropriately  used. 

(b)  Abuse.  (1)  The  participant  has  the 
ri^t  to  be  free  fitim  mental,  physical, 
sexual,  and  verbal  abuse  or  neglect. 


corporal  punishment,  and  involimtary 
seclusion. 

(i)  Mental  abuse  includes  humiliation, 
harassment,  and  threats  of  pimishment 
or  deprivation. 

(ii)  Physical  abuse  includes  hitting, 
slapping,  pinching,  kicking  or 
controlling  behavior  through  corporal 
punishment. 

(iii)  Sexual  abuse  includes  sexual 
harassment,  sexual  coercion,  and  sexual 
assault. 

(iv)  Neglect  is  any  impaired  quality  of 
life  for  an  individual  because  of  the 
absence  of  minimal  services  or 
resources  to  meet  basic  needs.  Neglect 
may  include  withholding  or 
inadequately  providing  food  and 
hydration,  clothing,  medical  care,  and 
good  hygiene.  It  also  includes  placing 
the  individual  in  imsafe  or 
tmsupervised  conditions. 

(v)  hivoluntary  seclusion  is  a 
participant's  separation  from  other 
participants  against  his  or  her  will  or 
the  will  of  his  or  her  legal 
representative. 

(2)  [Reserved] 

(c)  Staff  treatment  of  participants.  The 
program  management  must  develop  and 
implement  written  policies  and 
procedures  that  prohibit  mistreatment, 
neglect,  and  abuse  of  participants  and 
misappropriation  of  participant 
property. 

(1)  The  program  management  must — 
(i)  Not  employ  individuals  who— 

(A)  Have  been  fouind  guilty  of 
abusing,  neglecting,  or  mistreating 
individuals  by  a  coiul  of  law;  or 

(B)  Have  had  a  finding  entered  into  an 
applicable  State  registry  or  with  the 
applicable  licensing  authority 
concerning  abuse,  neglect,  mistreatment 
of  individuals  or  misappropriation  of 
their  property;  and 

(ii)  Report  any  knowledge  it  has  of 
actions  by  a  court  of  law  against  an 
employee,  which  would  indicate 
unfitness  for  service  as  a  program 
assistant  or  other  program  staff  to  the 
State  oversight  agency  director  and 
licensing  authorities. 

(2)  The  program  management  must 
ensiue  that  all  alleged  violations 
involving  mistreatment,  neglect,  or 
abuse,  including  injuries  of  unknown   . 
source,  and  misappropriation  of 
participant  property  are  reported 
immediately  to  the  State  oversight 
agency  director  and  to  other  officials  in 
accordance  with  State  law  through 
established  procedures. 

(3)  The  program  management  must 
have  evidence  that  all  alleged  violations 
are  thoroughly  investigated,  and  must 
prevent  potential  abuse  while  the 
investigation  is  in  progress. 
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(4)  Hie  results  of  all  investigations 
must  be  reported  to  the  State  oversight 
agency  director  or  the  designated 
representative  and  to  other  officials  in 
accordance  with  State  law  within  five 
working  days  of  the  incident,  and 
appropriate  corrective  action  must  be 
taken  if  the  allied  violation  is  verified. 

(Authority:  38  U.S.C.  101,  501, 1741-1743) 
(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 

152.100   QuaMyoriite. 

Program  management  must  provide 
an  environment  and  provide  or 
comdinate  care  that  supports  the  quality 
of  life  of  each  participant  by  maximizing 
the  individual's  potential  strengths  and 
skills. 

(a)  Dignity.  The  program  management 
must  promote  care  for  participants  in  a 
manner  and  in  an  environment  that 
maintnina  or  enhances  each 
participant's  dignity  and  respect  in  full 
reownition  of  his  or  her  individuality. 

W  Self-determination  and 
participation.  The  participant  has  the 
light  to-r- 

(1)  Choose  activities,  schedules,  and 
health  care  consistent  with  his  or  her 
interests,  assessments,  and  plans  of  care; 

(2)  Interact  with  members  of  the 
community  both  inside  and  outside  the 
program;  and 

(3)  Make  choices  about  aspects  of  his 
at  her  life  in  the  program  that  are 
sienificant  to  the  participant. 

(c)  Participant  and  family  concerns. 
The  program  management  must 
document  any  concerns  submitted  to 
the  management  of  the  program  by 
participants  or  family  members. 

(1)  A  participant's  femily  has  the  right 
to  meet  with  families  of  other 
participants  in  the  program. 

(2)  Staff  or  visitors  may  attend 
participant  or  family  meetings  at  the 
group's  invitation. 

(3)  The  program  management  must 
respond  to  written  requests  that  result 
from  group  meetings.  "^ 

(4)  The  program  management  must 
listen  to  the  views  of  any  participant  or 
family  group  and  act  upon  the  concerns 
of  participants  and  families  regarding 
policy  and  operational  decisions 
affecting  participant  care  in  the 
program. 

{a)  Participation  in  other  activities.  A 
participant  has  the  right  to  participate  in 
social,  religious,  and  community 
activities  Aat  do  not  interfsre  with  the 
rights  of  other  participants  in  the 
pnmam. 

W  Therapeutic  participant  activities. 
(1)  "The  program  management  must 
provide  for  an  ongoing  program  of 


activities  designed  to  meet,  in 
accordance  with  the  comprehensive 
assessment,  the  interests  and  the 
physical,  mental,  and  psychosocial  well 
being  of  each  participant. 

(2)  The  activities  program  must  be 
directed  by  a  qualified  professional  who 
is  a  qualified  therapeutic  recreation 
specialist  or  an  activities  professional 
who — 

(i)  Is  licensed,  if  applicable,  by  the 
State  in  which  practicing;  and 

(ii)  Is  certified  as  a  therapeutic 
recreation  specialist  or  an  activities 
professional  by  a  recognized  ceitiiying 
body. 

(3)  A  critical  role  of  the  adult  day 
health  care  program  is  to  build 
relationships  and  create  a  culture  that 
supports,  involves,  and  validates  the 
participant.  Therapeutic  activity  refers 
to  that  supportive  culture  and  is  a 
significant  aspect  of  the  individualized 
plan  of  care.  A  participant's  activity 
includes  everything  the  individual 
experiences  during  the  day,  not  just 
arranged  events.  As  part  of  effective 
therapeutic  activity  the  adult  day  health 
care  program  must: 

(i)  Provide  direction  and  support  for 
participants,  including  breaking  down 
activities  into  small,  discrete  steps  or 
behaviors,  if  needed  by  a  participant; 

(ii)  Have  alternative  programming 
available  for  any  participant  unable  or 
unwilling  to  take  part  in  group  activity; 

(iii)  Design  activities  that  promote 
personal  growth  and  enhance  the  self- 
image  and/or  improve  or  maintain  the 
functioning  level  of  participants  to  the 
extent  possible; 

(iv)  Provide  opporttmities  for  a  variety 
of  involvement  (social,  intellectual, 
cultural,  economic,  emotional,  physical, 
and  spiritual)  at  different  levels, 
including  community  activities  and 
events; 

(v)  Emphasize  partieipants'  strengths 
and  abilities  rath^  than  impairments 
and  contribute  to  participant  feelings  of 
competence  and  accomplishment;  and 

(vi)  Provide  opportunities  to 
voluntarily  perform  services  for 
community  groups  and  organizations. 

(f)  Social  services.  (1)  The  facility 
management  must  provide  medically- 
related  social  services  to  participants 
and  their  families. 

(2)  An  adult  day  health  care  program 
must  employ  or  contract  for  a  qualified 
social  worker  to  provide  social  services. 

(3)  Qualifications  of  social  worker.  A 
qualified  social  worker  is  an  individual 
with — 

(i)  A  bachelor's  degree  in  social  work 
from  a  school  accredited  by  the  Council 
of  Social  Work  Education  (Note:  A 
master's  degree  social  worker  with 


experience  in  long-term  care  is 
preferred); 

(ii)  A  social  work  license  bom  the 
State  in  which  the  State  home  is 
located,  if  license  is  offered  by  the  State; 
and 

(iii)  A  minimum  of  one  year  of 
supervised  social  work  experience  in  a 
health  care  setting  working  directly  with 
individuals. 

(4)  The  facility  management  must 
have  sufficient  social  worker  and 
support  staff  to  meet  participant  and 
family  social  services  needs.  The  adult 
day  health  care  social  services  must: 

(i)  Provide  counseling  to  participants 
and  families/caregivers: 

(ii)  Facilitate  the  participant's 
adaptation  to  the  adult  day  health  care 
program  and  active  involvement  in  the 
plan  of  care,  if  appropriate; 

(iii)  Arrange  for  services  not  provided 
by  the  adult  day  health  care  program 
and  work  with  these  resources  to 
coordinate  services; 

(iv)  Serve  as  participant  advocate  by 
asserting  and  safeguarding  the  htunan 
and  civil  rights  of  the  participants; 

(v)  Assess  signs  of  mental  illness  and/ 
or  dementia  and  make  appropriate 
referrals; 

(vi)  Provide  information  and  referral 
for  persons  not  appropriate  for  adult  day 
health  care  program; 

(vii)  Provide  family  conferences  and 
serve  as  liaison  between  participant, 
family/caregiver  and  program  staff; 

(viii)  Provide  individual  or  group 
cotmseling  and  support  to  caregivers 
and  participants; 

(ix)  Conduct  support  groups  or 
facilitate  participant  or  family/caregiver 
participation  in  support  groups; 

(x)  Assist  program  staff  in  adapting  to  - 
changes  in  participants'  behavior,  and 

(xi)  Provide  or  arrange  for  individual, 
group,  or  funily  psychotherapy  for 
participants'  with  significant 
psychosocial  needs. 

(5)  Space  for  social  services  must  be 
adequate  to  ensure  privacy  for 
interviews. 

(g)  Environment.  The  program 
management  must  provide — 

(1)  A  safe,  clean,  comfortable,  and 
homelike  environment,  and  support  the 
participants'  ability  to  function  as 
independenUy  as  possible  and  to  engage 
in  program  activities; 

(2)  Housekeeping  and  maintenance 
services  necessary  to  maintain  a 
sanitary,  orderly,  and  comfortable 
interior; 

(3)  Private  storage  space  for  each 
participant  sufficient  for  a  change  of 
clothes; 

(4)  Interior  signs  to  facilitate 
participants'  ability  to  move  about  the 
facility  independenUy  and  safely; 
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(5)  A  clean  bed  available  for  acute 
illness,  when  indicated; 

(6)  A  shower  for  resident's  need, 
when  indicated; 

(7)  Adequate  and  comfortable  lighting 
levels  in  all  areas; 

(8)  Comfortable  and  safe  temperature 
levels;  and 

(9)  Comfortable  sound  levels: 

(Authority:  38  U.S.C.  101.  501, 1741-1743) 
(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 

§  52.1 10    Participant  assessment 

The  program  management  must 
conduct  initially,  semi-annually  and  as 
required  by  a  change  in  the  participant's 
condition  a  comprehensive,  accurate, 
standardized,  reproducible  assessment 
of  each  participant's  fimctional 
capacity. 

(a)  Intake  screening.  An  intake 
screening  must  be  completed  to 
determine  the  appropriateness  of  the 
adult  day  health  care  program  for  each 
participant. 

(b)  Enrollment  orders.  The  program 
management  must  haver  physician 
orders  for  the  participant's  immediate 
care  and  a  medical  assessment, 
including  a  medical  history  and 
physical  examination,  within  a  time 
frame  appropriate  to  the  participant's 
condition,  not  to  exceed  72  hoiirs  after 
enrollment,  except  when  an 
examination  was  performed  within  five 
days  before  enrollment  and  the  findings 
were  provided  and  placed  in  the  clinical 
record  on  enrollment. 

(c)  Comprehensive  assessments.  (1) 
The  program  management  must  make  a 
comprehensive  assessment  of  a 
participant's  needs  using  (on  and  after 
January  1,  2002)  the  Minimiun  Data  Set 
for  Home  Care  (MSD-HC)  Instrument 
Version  2.0,  August  2,  2000. 

(2)  Frequency.  Participant 
assessments  must  be  completed — 

(i)  No  later  than  14  calendar  days  after 
the  date  of  enrollment;  and 

(ii)  Promptly  after  a  significant  change 
in  the  participant's  physical,  mental,  or 
social  condition. 

(3)  Review  of  assessments.  Program 
management  must  review  each 
participant  no  less  than  once  every  six 
months  and  as  appropriate  and  revise 
the  participant's  assessment  to  assine 
the  continued  accuracy  of  the 
assessment. 

(4)  Use.  The  results  of  the  assessment 
are  used  to  develop,  review,  and  revise 
the  participant's  individualized 
comprehensive  plan  of  care,  under 
paragraph  (e)  of  this  section. 

(d)  Accuracy  of  assessments.  (1) 
Coordination,  (i)  Each  assessment  must 


be  conducted  or  coordinated  with  the 
appropriate  participation  of  health 
professionals. 

(ii)  Each  assessment  must  be 
conducted  or  coordinated  by  a 
registered  nurse  who  signs  and  certifies 
the  completion  of  the  assessment. 

(2)  Certification.  Each  person  who 
completes  a  portion  of  the  assessment 
must  sign  and  certify  the  acciu^cy  of 
that  portion  of  the  assessment. 

(e)  Comprehensive  care  plans.  (1)  The 
program  management  must  develop  an 
individualized  comprehensive  care  plan 
for  each  participant  that  includes 
measurable  objectives  and  timetables  to 
meet  a  participant's  physical,  mental, 
and  psychosocial  needs  that  are 
identified  in  the  comprehensive 
assessment.  The  care  plan  must  describe 
the  following — 

(i)  The  services  that  are  to  be  provided 
by  the  program  and  by  other  sources  to 
attain  or  maintain  the  participant's 
highest  physical,  mental,  and 
psychosocial  well-being  as  required 
under  §  52.120; 

(ii)  Any  services  that  would  otherwise 
be  required  under  §  52.120  but  are  not 
provided  due  to  the  participant's 
exercise  of  rights  under  §  52.70, 
including  the  right  to  refuse  treatment 
under  §  52.70(b)(4): 

(iii)  Type  and  scope  of  interventions 
to  be  provided  in  order  to  reach  desired, 
realistic  outcomes; 

(iv)  Roles  of  participant  and  family/ 
caregiver;  and 

(v)  Discharge  or  transition  plan, 
including  specific  criteria  for  discharge 
or  transfer. 

(2)  A  comprehensive  care  plan  must 
be— 

(i)  Developed  within  21  calendar  days 
from  the  date  of  the  adult  day  care 
enrollment  and  after  completion  of  the 
comprehensive  assessment; 

(ii)  Assigned  to  one  team  member  for 
the  accoimtability  of  coordinating  the 
completion  of  the  interdisciplinary 
plan; 

(iii)  Prepared  by  an  interdisciplinary 
team  that  includes  the  primary 
physician,  a  registered  nurse  with 
responsibility  for  the  participant,  social 
worker,  recreational  therapist  and  other 
appropriate  staff  in  disciplines  as 
determined  by  the  participant's  needs, 
the  participation  of  the  participant,  and 
the  participant's  family  or  the 
participant's  legal  representative;  and 

(iv)  Periodically  reviewed  and  revised 
by  a  team  of  qualified  {>ersons  after  each 
assessment. 

(3)  The  services  provided  or  arranged 
by  the  facility  must — 

(i)  Meet  professional  standards  of 
quality;  and 


(ii)  Be  provided  by  qualified  persons 
in  accordance  with  each  participant's 
written  plan  of  care. 

(f)  Discharge  summary.  Prior  to 
discharging  a  participant,  the  program 
management  must  prepare  a  discharge 
stunmary  that  includes — 

(1)  A  recapitulation  of  the 
participant's  care; 

(2)  A  summary  of  the  participant's 
status  at  the  time  of  the  discharge  to 
include  items  in  paragraph  (c)(2)  of  this 
section;  and 

(3)  A  discharge/transition  plan  related 
to  changes  in  service  needs  and  changes 
in  functional  status  that  prompted 

.  another  level  of  care. 

(Authority:  38  U.S.C.  101.  501,  1741-1743) 
(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 

§52.120    Quality  of  care. 

Each  participant  must  receive,  and  the 
program  management  must  provide,  the 
necessary  care  and  services  to  attain  or 
maintain  the  highest  practicable 
physical,  mental,  and  psychosocial 
well-being,  in  accordance  with  the 
comprehensive  assessment  and  plan  of 
care. 

(a)  Reporting  of  sentinel  events.  (1) 
Definition.  A  sentinel  event  is  an 
adverse  event  that  results  in  the  loss  of 
life  or  limb  or  permanent  loss  of 
function. 

(2)  Examples  of  sentinel  events  are  as 
follows: 

(i)  Any  participant  death,  paralysis, 
coma  or  other  major  permanent  loss  of 
function  associated  with  a  medication 
error;  or 

(ii)  Any  suicide  or  attempted  suicide 
of  a  participant,  including  suicides 
following  elopement  (unauthorized 
departure)  from  the  program;  or 

Uii)  Any  elopement  of  a  participant 
from  the  program  resulting  in  a  death  or 
a  major  permanent  loss  of  function;  or 

(iv)  Any  procedure  or  clinical 
intervention,  including  restraints,  that 
result  in  death  or  a  major  permanent 
loss  of  function;  or 

(v)  Assault,  homicide  or  other  crime 
resulting  in  a  participant's  death  or 
major  permanent  loss  of  function;  or 

(vi)  A  participant's  fall  that  results  in 
death  or  major  permanent  loss  of 
function  as  a  direct  result  of  the  injuries 
sustained  in  the  fall;  or 

(vii)  A  serious  injury  requiring 
hospitalization. 

(3)  The  program  management  must 
report  sentinel  events  to  the  director  of 
the  VA  medical  center  of  jurisdiction 
within  24  hours  of  identification.  The 
director  of  the  VA  medical  center  of 

.  jurisdiction  must  report  sentinel  events 
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to  the  VA  Network  Director  (lONl-22), 
Assistant  Deputy  Under  Secretary  for 
Health  (ION),  and  Chief  Consultant, 
Geriatrics  and  Extended  Care  Strategic 
Healthcare  Group  (114),  within  24  hours 
of  identification  and/ or  notification  by 
the  State  home. 

(4)  The  program  management  must 
establish  a  mechanism  to  review  and 
analyze  a  sentinel  event  resulting  in  a 
written  report  no  later  than  10  working 
days  following  the  event.  The  purpose 
of  the  review  and  analysis  of  a  sentinel 
event  in  an  adult  day  health  care 
program  is  to  prevent  future  injuries  to 
residents,  visitors,  and  personnel. 

(b)  Activities  of  daily  living.  Based  on 
the  comprehensive  assessment  of  a 
resident,  the  program  management  must 
ensure  that — 

(1)  A  participant's  abilities  in 
activities  of  daily  living  do  not  diminish 
unless  circiunstances  of  the  individual's 
clinical  condition  demonstrate  that 
diminution  was  imavoidaUe.  This 
includes  the  participant's  ability  to — 

(i)  Bathe,  dress,  and  groom; 
(ii)  Transfer  and  ambulate; 
(iii)  Toilet;  and  , 

(iv)  Eat.  I 

(2)  A  participant  is  given  the 
appropriate  treatment  and  services  to 
maintain  or  improve  his  or  her  abilities 
specified  in  paragraph  (b)(1)  of  this 
section. 

(3)  A  participant  who  is  unable  to 
carry  out  activities  of  daily  living 
receives  the  necessary  services  to 
maintain  good  nutrition,  hydration, 
grooming,  personal  and  oral  hygiene, 
mobility,  and  bladder  and  bowel 
elimination. 

(c)  Vision  and  hearing.  To  ensiue  that 
participants  receive  proper  treatment 
and  assistive  devices  to  maintain  vision 
and  hearing  abilities,  the  program 
management  must,  if  necessary,  assist 
the  participant  and  family — 

(1)  In  making  appointments;  and 

(2)  Arranging  for  transportation  to  and 
from  the  office  of  a  practitioner 
specializing  in  the  treatment  of  vision  or 
hearing  impairment  or  the  office  of  a 
professional  specializing  in  the 
provision  of  vision  or  hearing  assistive 
devices. 

(d)  Pressure  ulcers.  Based  on  the 
comprehensive  assessment  of  a 
participant,  the  program  management 
must  ensure  that — 

(1)  A  participant  who  enters  the 
program  without  pressure  ulcers  does 
not  develop  pressure  ulcers  unless  the 
individuaTs  clinical  condition 
demonstrates  that  they  were 
unavoidable;  and 

(2]  A  participant  having  pressure 
ulcers  receives  necessary  treatment  and 
services  to  promote  healing,  prevent 


infection  and  prevent  new  ulcers  from 
developing. 

(e)  Urinary  and  fecal  incontinence. 
Based  on  the  participant's 
comprehensive  assessment,  the  prqgram 
management  must  ensure  that — 

(1)  A  participant  who  enters  the 
program  without  an  indwelling  catheter 
is  not  catheterized  unless  the 
participant's  clinical  condition 
demonstrates  that  catheterization  was 
necessary; 

(2)  A  participant  who  is  incontinent 
of  urine  receives  appropriate  treatment 
and  services  to  prevent  urinary  tract  ' 
infections  and  to  restore  as  much 
normal  bladder  function  as  possible; 
and 

(3)  A  participant  who  has  persistent 
fecal  incontinence  receives  appropriate 
treatment  and  services  to  treat  reversible 
causes  and  to  restore  as  much  normal 
bowel  function  as  possible. 

(f)  Range  of  motion.  Based  on  the 
comprehensive  assessment  of  a 
participant,  the  program  management 
must  ensure  that — 

(1)  A  participant  who  enters  the 
program  without  a  limited  range  of 
motion  does  not  experience  reduction  in 
range  of  motion  unless  the  participant's 
clinical  condition  demonstrates  that  a 
reduction  in  range  of  motion  is 
unavoidable;  and 

(2)  A  participant  with  a  limited  range 
of  motion  receives  appropriate 
treatment  and  services  to  increase  range 
of  motion  and/or  to  prevent  further 
decrease  in  range  of  motion. 

(g)  Mental  and  psychosocial 
functioning.  Based  on  the 
comprehensive  assessment  of  a 
participant,  the  program  management 
must  ensvu-e  that  a  participant  who 
displays  mental  or  psychosocial 
adjustment  difficulty,  receives 
appropriate  treatment  and  services  to 
correct  the  assessed  problem. 

(h)  Accidents.  The  program 
management  must  ensure  that — 

(1)  The  participant  environment 
remains  as  free  of  accident  hazards  as  is 
possible;  and 

(2)  Each  participant  receives  adequate 
supervision  and  assistance  devices  to 
prevent  accidents. 

(i)  Nutrition.  Based  on  a  participant's 
comprehensive  assessment,  the  program 
management  must  ensure,  by  working 
with  the  family,  that  a  participant — 

(1)  Maintains  acceptable  parameters 
of  nutritional  status,  such  as  body 
weight  and  protein  levels,  unless  the 
participant's  clinical  condition     ' 
demonstrates  that  this  is  not  possible;   . 
and 

(2)  Receives  a  therapeutic  diet  when 
a  nutritional  deficiency  is  identffied. 


(j)  Hydration.  The  program 
management  must  provide  each 
participant  with  sufficient  fluid  intake 
during  the  day  to  maintain  proper 
hydration  and  health. 

(k)  Unnecessary  drugs.  (1)  General. 
Each  participant's  drug  regimen  must  be 
free  from  unnecessary  drugs.  An 
imnecessary  drug  is  any  drug  when 
used: 

(i)  hi  excessive  dose  (including 
duplicate  drug  therapy);  or 

(ii)  For  excessive  duration;  or 

(iii)  Without  adequate  monitoring;  or 

(iv)  Without  adequate  indications  for 
its  use;  or 

(v)  In  the  presence  of  adverse 
consequences  which  indicate  the  dose 
should  be  reduced  or  discontinued;  or 

(vi)  Any  combinations  of  the  reasons 
in  paragraphs  (k)(l)(i)  through  (v)  of  this 
section. 

(2)  Antipsychotic  drugs.  Based  on  a 
comprehensive  assessment  of  a 
participant,  the  program  management 
must  ensure  that — 

(i)  Participants  who  have  not  used 
antipsychotic  drugs  are  not  given  these 
drugs  imless  antipsychotic  drug  therapy 
is  necessary  to  treat  a  specific  condition 
as  diagnosed  by  the  primary  physician 
and  dociunented  in  the  clinical  record; 
and 

(ii)  Participants  who  use 
antipsychotic  drugs  receive  gradual 
dose  reductions,  and  behavioral 
interventions,  unless  clinically 
contraindicated,  in  an  effort  to 
discontinue  these  drugs. 

(1)  Medication  errors.  The  program 
management  must  ensure  that — 

(1)  Medication  errors  are  identified 
and  reviewed  on  a  timely  basis;  and 

(2)  Strategies  for  preventing 
medication  errors  and  adverse  reactions 
are  implemented. 

(Authority:  38  U.S.C.  101.  501, 1741-1743) 
(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 

§52.130    Nursing  services. 

The  program  management  must 
provide  an  organized  nursing  service 
with  a  sufficient  niunber  of  qualified 
nursing  personnel  to  meet  the  total 
nursing  care  needs,  as  determined  by 
participant  assessment  and 
individualized  comprehensive  plans  of 
care,  of  all  participants  in  the  program. 

(a)  There  must  be  at  least  one 
registered  nurse  on  duty  each  day  of 
operation  of  the  adult  day  health  care 
program.  This  nurse  must  be  currently 
licensed  by  the  State  and  must  have,  in 
writing,  administrative  authority, 
responsibility,  and  accountability  for 
the  functions,  activities,  and  training  of 
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the  nursing  and  program  assistants.  VA 
recommends  that  this  nurse  be  a 
geriatric  nurse  practitioner  or  a  clinical 
nurse  specialist. 

(b)  The  number  and  level  of  nursing 
staff  is  determined  by  the  authorized 
capacity  of  participants  and  the  nursing 
care  needs  of  the  participants. 

(c)  Nurse  staffing  must  be  adequate  for 
meeting  the  standards  of  this  part. 

(Authority:  38  U.S.C.  101,  501, 1741-1743) 
(The  Office  of  Management  and  Budget  has 
approved  the  infonnation  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 

S52.140    Dietary  services. 

The  program  management  must 
provide  each  participant  with  a 
nourishing,  palatable,  well-balanced 
meal  that  proportionally  meets  the  daily 
nutritional  and  special  dietary  needs  of 
each  participant. 

(a)  Food  and  nutritional  services.  The 
program  management  provides  and/or 
contracts  with  a  food  service  entity  and 
provides  and/or  contracts  sufficient 
support  personnel  competent  to  carry 
out  the  functions  of  the  food  service. 

(1)  The  program  management  must 
employ  a  qualified  dietitian  either  part- 
time  or  on  a  contract  consultant  basis  to 
provide  nutritional  guidance. 

(2)  A  quaUfied  dietitian  is  one  who  is 
qualified  based  upon  registration  by  the 
Commission  on  Dietetic  Registration  of 
the  American  Dietetic  Association. 

(3)  The  dietitian  must — 

(i)  Conduct  participant  nutritional 
assessments  and  recommend  nutritional 
intervention  as  appropriate. 

(ii)  Consult  and  provide  nutrition 
education  to  participants,  family/ 
caregivers,  and  program  staff  as  needed. 

(iii)  Consult  and  provide  education 
and  training  to  the  food  service  staff. 

(iv)  Monitor  and  evaluate  participants 
receiving  enteral  tube  feedings  and 
parenteral  line  solutions,  and 
recommend  changes  as  appropriate. 

(b)  Menus  and  nutritiorud  adequacy. 
(1)  llie  participant's  total  dietary  intake 
is  of  concern  but  is  not  the  adult  day 
health  care  program's  responsibility. 

(2)  The  program  is  responsible  for  the 
meals  served  in  the  facility. 

(c)  Food.  Each  participant  receives 
and  the  program  provides — 

(1)  Food  prepared  by  methods  that 
conserve  nutritive  value,  flavor,  and 
appearance; 

(2)  Food  that  is  palatable,  attractive, 
and  at  the  proper  temperature; 

(3)  Food  prepared  in  a  form  designed 
to  meet  individual  needs;  and 

(4)  Substitutes  offered  of  similar 
nutritive  value  to  participants  who 
refuse  food  served. 


(d)  Therapeutic  diets.  (1)  Therapeutic 
diets  must  be  prescribed  by  the  primary 
care  physician. 

(2)  Special,  modified,  or  therapeutic 
diets  must  be  provided  as  necessary  for 
participants  with  medical  conditions  or 
functional  impairments. 

(3)  An  adult  day  health  care  program 
must  not  admit  nor  continue  to  serve  a 
participant  whose  dietary  requirements 
cannot  be  accommodated  by  the 
program. 

(e)  Frequency  of  meals.  (1)  At  regular 
times  comparable  to  normal  mealtimes 
in  the  commimity,  each  participant  may 
receive  and  program  management  must 
provide  at  least  two  meals  daily  for 
those  veterans  staying  more  than  four 
hours  and  at  least  one  meal  for  those 
stayiiig  less  than  foiu*  hours. 

(2)  "nie  program  management  must 
offer  snacks  and  fluids  as  appropriate  to 
meet  the  participants'  nutritional  and 
fluid  needs. 

(f)  Assistive  devices.  The  prograin 
management  must  provide  special 
eating  equipment  and  utensils  for 
participants  who  need  them. 

(g)  Sanitary  conditions.  The  program 
must — 

(1)  Procure  food  from  sources 
approved  or  considered  satisfactory  by 
Federal,  State,  or  local  authorities: 

(2)  Store,  prepare,  distribute,  and 
serve  food  under  sanitary  conditions; 
and 

(3)  Dispose  of  garbage  and  refuse 
properly. 

(Authority:  38  U.S.C.  101.  501. 1741-1743) 

§52.150    Physician  services. 

As  a  condition  of  enrollment  in  adult 
day  health  care  program,  a  participant 
must  obtain  a  written  physician  order 
for  enrollment.  Each  participant  must 
remain  under  the  care  of  a  physician. 

(a)  Physician  supervision.  "The 
program  management  must  ensure 
that— 

(1)  The' medical  care  of  each 
participant  is  supervised  by  a  primary 
care  physician; 

(2)  Each  participant's  medical  record 
must  contain  the  name  of  the 
participant's  primary  physician;  and 

(3)  Another  physician  is  available  to 
supervise  the  medical  care  of 
participants  when  their  primary 
physician  is  unavailable. 

(b)  Frequency  of  physician  reviews.  (1) 
The  participant  must  be  seen  by  the 
primary  physician  at  least  annually  and 
as  indicated  by  a  change  of  condition. 

(2)  'The  program  management  must 
have  a  policy  to  help  ensure  that 
adequate  medical  services  are  provided 
to  the  participant. 

(3)  At  the  option  of  the  primary 
physician,  required  reviews  in  the 


program  after  the  initial  review  may 
alternate  between  personal  physician 
reviews  and  reviews  by  a  physician 
assistant,  nurse  practitioner,  or  clinical 
nurse  specialist  in  accordance  with 
paragraph  (e)  of  this  section. 

(c)  Availability  of  acute  care.  The 
program  management  must  provide  or 
arrange  for  the  provision  of  acute  care 
when  it  is  indicated. 

(d)  Availability  of  physicians  for 
emergency  care.  In  case  of  an 
emergency,  the  program  management 
must  provide  or  arrange  for  the 
provision  of  physician  services  when 
the  program  has  participants  under  its 
care. 

(e)  Physician  delegation  of  tasks.  (1)  A 
primary  physician  may  delegate  tasks 
to: 

(i)  A  certified  physician  assistant  or  a 
certified  niuse  practitioner,  or 

(ii)  A  clinical  nurse  specialist  who— 

(A)  Is  acting  within  the  scope  of 
practice  as  defined  by  State  law;  and 

(B)  Is  under  the  supervision  of  the 
physician. 

(2)  The  primary  physician  may  not 
delegate  a  task  when  the  provisions  of 
this  part  specify  that  the  primary 
physician  must  perform  it  personally,  or 
when  the  delegation  is  prohibited  under 
State  law  or  by  the  facility's  own 
policies. 

(Authority:  38  U.S.C.  101.  501, 1741-1743) 
(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 

§52.160    Specialized  rehabilitative 
services. 

(a)  Provision  of  services.  If  specialized 
rehabilitative  services  such  as,  but  not 
limited  to,  physical  therapy,  speech 
therapy,  occupational  therapy,  and 
mental  health  services  for  mental  illness 
are  required  in  the  participant's 
comprehensive  plan  of  care,  program 
management  must — 

(1)  Provide  the  required  services;  or 

(2)  Obtain  the  required  services  and 
equipment  from  an  outside  resource,  in 
accordance  with  §  52.210(h),  from  a 
provider  of  specialized  rehabilitative 
services. 

(b)  Specialized  rehabilitative  .services 
must  be  provided  under  the  written 
order  of  a  physician  by  qualified 
personnel. 

(Authority:  38  U.S.C.  101.  501, 1741-1743) 
(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 

§52.170    Dental  services. 

(a)  Program  management  must,  if 
necessary,  assist  the  participant  and 
family/caregiver — 
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(1)  In  making  appointments;  and 

(2)  By  arranging  for  transportation  to 
and  from  the  dental  services. 

(b)  Program  management  must 
promptly  assist  and  refer  participants 
with  lost  or  damaged  dentines  to  a 
dentist. 

(Authority:  38  U.S.C.  101,  501. 1741-1743) 

152.180    Administration  of  drug*. 

The  program  management  must  assist 
with  the  management  of  medication  and 
have  a  system  for  disseminating  drug 
information  to  participants  and  program 
staff. 

{a)  Procedures.  (1)  The  program 
management  must  provide  reminders  or 
prompts  to  participants  to  initiate  and 
follow  though  with  self-administration 
of  medications. 

(2)  The  program  management  must 
establish  a  system  of  records  to 
document  the  administration  of  drugs 
by  participants  and/or  staff. 

(3)  The  program  management  must 
ensure  that  drugs  and  biologicals  used 
by  participants  are  labeled  in 
accordance  with  currently  accepted 
professional  principles,  and  include  the 
appropriate  accessory  and  cautionary 
instructions,  and  the  expiration  dates 
when  applicable. 

(4)  The  program  management  must 
store  all  drugs,  biologicals,  and 
controlled  schedule  II  drugs  listed  in  21 
CFR  1308.12  in  locked  compartments 
imder  proper  temperature  controls, 
permit  only  authorized  personnel  to 
have  access,  and  otherwise  comply  with 
all  applicable  State  and  Federal  laws. 

(\i)  Service  consultation.  The  program 
management  must  employ  or  contract 
for  the  services  of  a  pharmacist  licensed 
in  the  State  in  which  the  program  is 
located  who  provides  consultation,  as 
needed,  on  all  the  provision  of  drugs. 

(Authority:  38  U.S.C.  101,  501. 1741-1743) 
(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 


152.190    Infection  control. 

The  program  management  must 
establish  and  maintain  an  infection 
control  program  designed  to  prevent  the 
development  and  transmission  of 
disease  and  infection. 

(a)  Infection  control  proffxun.  The 
program  management  must — 

(1)  Investigate,  control,  and  prevent 
infections  in  the  program  participants 
and  staff:  and 

(2)  Maintain  a  record  of  incidents  and 
corrective  actions  related  to  infections. 

(b)  Preventing  spread  of  infection.  (1) 
The  program  management  must  prevent 
participants  or  staff  with  a 
communicable  disease  or  infected  skin 


lesions  from  attending  the  adult  day 
health  care  program  if  direct  contact 
will  transmit  the  disease. 

(2)  The  program  management  must 
require  staff  to  wash  their  hands  after 
each  direct  participant  contact  for 
which  hand  washing  is  indicated  by 
accepted  professional  practice. 

(Authority:  38  U.S.C.  101,  501,  1741-1743) 

(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 

§52.200    Physical  environment 

The  physical  environment  must  be 
designed,  constructed,  equipped,  and 
maintained  to  protect  the  health  and 
safety  of  participants,  personnel  and  the 
public. 

(a)  Life  safety  from  fire.  The  facility 
must  meet  the  applicable  provisions  of 
the  National  Fire  Protection 
Association's  NFPA  101,  Life  Safety 
Code,  2000  edition.  Incorporation  by 
reference  this  document  was  approved 
by  the  Director  of  the  Federal  Register 
in  accordance  with  5  U.S.C.  552(a)  and 
1  CFR  part  51.  The  document 
incorporated  by  reference  is  available 
for  inspection  at  the  Office  of  the 
Federal  Register,  Suite  700,  800  North 
Capitol  Street,  NW,  Washington,  DC, 
and  the  Department  of  Veterans  Affairs, 
Office  of  Regulations  Management 
(02D),  Room  1154,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420. 
Copies  may  be  obtained  from  the 
National  Fire  Protection  Association, 
Battery  March  Park,  Quincy,  MA  02269. 
(For  ordering  information,  call  toll-&«e 
1-800-344-3555.) 

(b)  Space  and  equipment.  (1)  Program 
management  must — 

(i)  Provide  sufficient  space  and 
equipment  in  dining,  health  services, 
recreation,  and  program  areas  to  enable 
staff  to  provide  participants  with 
needed  services  as  required  by  these 
standards  and  as  identified  in  each 
participant's  plan  of  care;  and 

(ii)  Maintain  all  essential  mechanical, 
electrical,  and  patient  care  equipment  in 
safe  operating  condition. 

(2)  Each  aoult  day  health  care 
program,  when  it  is  co-located  in  a 
nursing  home,  domiciliary,  or  other  care 
facility,  must  have  its  own  separate 
designated  space  dining  operational 
hours. 

(3)  The  indoor  space  for  an  adult  day 
health  care  program  must  be  at  least  100 
square  feet  per  participant  including' 
office  space  for  staff  and  must  be  60 
square  feet  per  participant  excluding 
office  space  for  staff. 

(4)  Each  program  will  need  to  design 
and  partition  its  space  to  meet  its  own 
needs,  but  a  minimal  number  of 


fimctional  areas  must  be  available. 
These  include: 

(i)  A  dividable  multipurpose  room  or 
area  for  group  activities,  including 
dining,  with  adequate  table-setting 
space. 

(ii)  Rehabilitation  rooms  or  an  area  for 
individual  and  group  treatments  for 
occupational  therapy,  physical  therapy, 
and  other  treatment  modalities. 

(iii)  A  kitchen  area  for  refrigerated 
food  storage,  the  preparation  of  meals 
and/or  training  participants  in  activities 
of  daily  living. 

(iv)  An  examination  and/or 
medication  room. 

(v)  A  quiet  room  (with  at  least  one 
bed),  which  functions  to  isolate 
participants  who  become  ill  or 
disruptive,  or  who  require  rest,  privacy, 
or  observation,  must  include  a  bed.  It 
shoidd  be  separate  from  activity  areas, 
near  a  restroom,  and  supervised. 

(vi)  Bathing  facilities  adequate  to 
facilitate  bathing  of  participants  with 
fimctional  impairments. 

(vii)  Toilet  facilities  and  bathrooms 
easily  accessible  to  people  with  mobility 
problems,  including  participants  in 
wheelchairs.  There  must  be  at  least  one 
toilet  for  every  eight  participants.  The 
toilets  must  be  equipped  for  use  by 
persons  with  limited  mobility,  easily 
accessible  from  all  programs  areas,  i.e., 
preferably  within  40  feet  frtim  that  area, 
designed  to  allow  assistance  from  one  or 
two  staff,  and  barrier-free. 

(viii)  Adequate  storage  space.  There 
should  be  space  to  store  arts  and  crafts 
materials,  personal  clothing  and 
belongings,  wheelchairs,  chairs, 
individual  handiwork,  and  general 
supplies.  Locked  cabinets  must  be 
provided  for  files,  records,  supplies,  and 
medications^ 

(ix)  An  individual  room  for 
counseling  and  interviewing 
participants  and  family  members. 

(x)  A  reception  area. 

(xi)  An  outside  space  that  is  used  fOr 
outdoor  activities  that  is  safe,  accessible 
to  indoor  areas,  and  accessible  to  those 
with  a  disability.  This  space  may 
include  recreational  space  and  garden 
area.  It  should  be  esisily  supervised  by 
staff. 

(c)  Furnishings  must  be  available  for 
all  participants.  This  must  include 
functional  fiuniture  appropriate  to  the 
participants'  needs.  Fiunishings  must  be 
attractive,  comfortable,  and  homelike, 
while  being  sturdy  and  safe. 

(d)  Participant  call  system.  The 
coordinator's  station  must  be  equipped 
to  receive  participant  calls  through  a 
communication  system  from — 

(1)  Clinic  rooms;  and 

(2)  Toilet  and  bathing  facilities. 

(e)  Other  environmental  conditions. 
The  program  management  must  provide 
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a  safe,  functional,  sanitary,  and 
comfortable  environment  for  the 
participants,  staff  and  the  public.  The 
program  management  must — 

(1)  Establish  procedures  to  ensure  that 
water  is  available  to  essential  areas  if 
there  is  a  loss  of  normal  water  supply; 

(2)  Have  adequate  outside  ventilation 
by  means  of  windows,  or  mechanical 
ventilation,  or  a  combination  of  the  two; 

(3)  Equip  corridors,  when  available, 
with  fiimly-secured  handrails  on  each 
side;  and 

(4)  Maintain  an  effective  pest  dOntrol 
program  so  that  the  facility  is  free  of 
pests  and  rodents. 

(Authority:  38  U.S.C.  101,  501, 1741-1743) 

§52.210    Administration. 

An  adult  day  health  care  program 
must  be  administered  in  a  manner  that 
enables  it  to  use  its  resources  effectively 
and  efficiently  to  attain  or  maintain  the 
highest  practicable  physical,  mental, 
and  psychosocial  well  being  of  each 
participant. 

(a)  Governing  body.  (1)  The  State  must 
have  a  governing  body,  or  designated 
person  functioning  as  a  governing  body, 
that  is  legally  responsible  for 
establisbing  and  implementing  policies 
regarding  the  management  and 
operation  of  the  program;  and 

(2)  The  governing  body  or  State 
official  with  oversight  for  the  program 
appoints  the  adult  day  health  care 
program  administrator  who  is: 

U)  A  qualified  heath  care  professional 
experienced  in  clinical  program 
management  £md,  if  required  by  the 
State,  certified  as  a  Certified 
Administrator  in  Adult  Day  Health  Care; 
and 

(ii)  Responsible  for  the  operation  and 
management  of  the  program  including: 

(A)  Documentation  of  current 
credentials  for  each  licensed 
independent  practitioner  employed  by 
the  program; 

(B)  Review  of  the  practitioner's  record 
of  experience; 

(C)  Assessment  of  whether 
practitioners  with  clinical  privileges  act 
within  the  scope  of  privileges  granted; 
and 

(iii)  Awareness  of  local  trends  in 
community  adult  day  health  care  and 
other  services,  and  participation  in  area 
adult  day  health  care  organizations. 

(b)  Disclosure  of  State  agency  and 
individual  responsible  for  oversight  of 
facility.  The  State  must  give  written 
notice  to  the  Chief  Consultant, 
Geriatrics  and  Extended  Care  Strategic 
Healthcare  Group  (114),  VA  Central 
Office.  810  Vermont  Avenue.  NW. 
Washington.  DC  20420.  at  the  time  of 
the  change,  if  any  of  the  following 
change: 


(1)  The  State  agency  and  individual 
responsible  for  oversight  of  a  State  home 
facility; 

(2)  The  State  adult  day  health  care 
prooam  administrator;  or 

(3)  The  State  employee  responsible  for 
oversight  of  the  State  home  adult  day 
health  car^  program  if  a  contractor 
operates  the  State  program. 

(c)  Required  information.  The 
program  managemeiit  must  submit  the 
following  to  the  director  of  the  VA 
medical  center  of  jurisdiction  as  part  of 
the  application  for  recognition  and 
thereafter  as  often  as  necessary  to  be 
current: 

(1)  The  copy  of  the  legal  and 
administrative  action  establishing  the 
State-operated  facility  (e.g..  State  laws); 

(2)  Site  plan  of  facility  and 
surroundings; 

(3)  Legal  title,  lease,  or  other 
dociunent  establishing  the  right  to 
occupy  the  facility; 

(4)  Organizational  charts  and  the 
operational  plan  of  the  adult  day  health 
care  program; 

(5)  The  number  of  the  staff  by 
category  indicating  full-time,  part-time 
and  minority  designation,  annually; 

(6)  The  niunber  of  adult  day  health 
care  participants  who  are  veterans  and 
non-veterans,  the  number  of  veterans 
who  are  minorities  and  the  number  of 
non-veterans  who  are  minorities, 
annually; 

(7)  Annual  State  Fire  Marshall's 
report; 

(8)  Annual  certification  from  the 
responsible  State  home  showing 
compliance  with  Section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794)  (VA  Form  1Q-0143A  set  forth  at  38 
CFR  58.14); 

(9)  Annual  certification  for  Drug-Free 
Workplace  Act  of  1988  (41  U.S.C.  701- 
707)  (VA  Form  10-0143  set  forth  at  38 
CFR  58.15); 

(10)  Annual  certification  regarding 
lobbying  in  compliance  with  31  U.S.C. 
1352  (VA  Form  10-0144  set  forth  at  38 
CFR  58.16); 

(11)  Annual  certification  of 
compliance  with  Title  VI  of  the  Civil 
Rights  Act  of  1964  (42  U.S.C.  2000d-l) 
as  effectuated  in  38  CFR  part  18  (VA 
Form  ia-0144A  located  at  38  CFR 
58.17); 

(d)  Percentage  of  veterans.  At  least  75 
percent  of  the  program  participants 
must  be  eligible  veterans  except  that  the 
veteran  percentage  need  only  be  more 
than  50  percent  if  the  facility  was 
acquired,  constructed,  or  renovated 
solely  with  State  funds.  All  non-veteran 
participants  must  be  veteran-related 
family  members  or  gold  star  parents  of 
veterans. 

(e)  Management  contract  facility.  If  a 
program  is  operated  by  an  entity 


contracting  with  the  State,  the  State 
must  assign  a  State  employee  to  monitor 
the  operations  of  the  facility.  The  State 
employee  may  also  monitor  other  levels 
of  care  at  a  colocated  facility,  but  must 
monitor  the  adult  dayhealth  care 
facility  and  any  colocated  facility  on  a 
full-time  onsite  basis. 

(f)  Licensure.  The  facility  and  program 
management  must  comply  with 
applicable  State  and  local  licensure 
laws. 

(g)  Staff  qualifications.  (1)  The 
program  management  must  employ  on  a 
full-time,  part-time  or  consultant  basis 
those  professionals  necessary  to  carry 
out  the  provisions  of  these 
requirements.  Professional  disciplines 
involved  in  participant  care  must 
include  registered  nurses,  program 
assistants,  physicians,  social  workers, 
rehabilitation  therapists,  dietitians,  and 
therapeutic  activity  therapists  and 
pharmacists.  Other  disciplines  may  be 
considered  depending  upon  the 
participant  and/or  program  needs. 

(2)  Professional  staff  must  be  licensed, 
certified,  or  registered  in  accordance 
with  applicable  State  laws. 

(3)  The  staff-participant  ratio  must  be 
sufficient  in  number  and  skills  (at  least 
one  staff  to  4  to  6  participants)  to  ensure 
compliance  ^ith  the  standards  of  this 
part.  There  must  be  at  least  two 
responsible  persons  (paid  staff 
members)  at  the  adult  day  health  care 
center  at  all  times  when  there  are  two 
or  more  participants  in  attendance. 

(4)  Persons  counted  in  the  staff  to 
participant  ratio  must  spend  at  least  70 
percent  of  their  time  in  direct  service 
vtrith  participants. 

(5)  All  professional  team  members 
will  serve  in  the  role  of  case  manager  for 
designated  participants. 

(6)  All  personnel,  paid  and  volunteer, 
will  be  provided  appropriate  training  to 
maintain  the  knowledge  and  skills 
required  for  the  participant  needs. 

(h)  Use  of  outside  resources.  (1)  tf  the 
facility  does  not  employ  a  qualified 
professional  person  to  furnish  a  specific 
service  to  be  provided  by  the  facility, 
the  program  management  must  have 
that  service  furnished  to  participants  by 
a  person  or  agency  outside  the  facility 
under  a  written  agreement  described  in 
paragraph  (h)(2)  of  this  section. 

(2)  Agreements  pertaining  to  services 
furnished  by  outside  resources  must 
specify  in  writing  that  the  program 
management  assumes  responsibility 
for — 

(i)  Obtaining  services  that  meet 
professional  standards  and  principles 
that  apply  to  professionals  providing 
services  in  such  a  program;  and 

(ii)  The  timeliness  of  the  services. 
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(i)  Medical  director.  (1)  The  program 
management  must  provide  a  primary 
care  physician  to  serve  as  medical 
director  and  a  consultant  to  the 
interdisciplinary  program  team. 

(2)  The  medical  director  is 
responsible  for: 

(i)  Participating  in  establishing 
policies,  procedures,  and  guidelines  to 
ensure  adequate,  comprehensive 
services; 

(ii)  Directing  and  coordinating 
medical  care  in  the  program; 

(iii)  Ensuring  continuous  physician 
coverage  to  handle  medical 
emergencies; 

(iv)  Participating  in  managing  the 
enviroimient  by  reviewing  and 
evaluating  incident  reports  or 
summaries  of  incident  reports, 
identifying  hazards  to  health  and  safety, 
and  making  recommendations  to  the 
adidt  day  health  care  program 
administrator;  and 

(v)  Monitoring  employees'  health 
status  and  advising  the  program 
administrator  on  employee  health 
policies. 

(3)  The  medical  director  may  also 
provide  hands-on  assessment  and/or 
treatment  if  authorized  by  the 
participant's  primary  care  provider.  In 
programs  where  a  medical  director  is 
available  to  act  as  a  member  of  the  team 
and  authorizes  care,  information 
concerning  the  care  provided  must  be 
shared  with  the  primary  care  physician 
who  continues  to  provide  the  ongoing 
medical  care.  | 

(4)  The  program  management  must 
have  written  procedures  for  handling 
medical  emergencies.  The  procedures 
must  include,  at  least: 

(i)  Procedures  for  notification  of  the 
family; 

(ii)  Procedures  for  transportation 
arrangements; 

(iii)  Provision  for  an  escort,  if 
necessary;  and 

(iv)  Procedures  for  maintaining  a 
portable  basic  emergency  information 
file  for  each  participant  that  includes: 

(A)  Hospital  preference; 

(B)  Physician  of  record  and  telephone 
niunber; 

(C)  Emergency  contact  (family); 
P)  Insurance  information; 

(E)  Medications/allergies; 

(F)  Current  diagnosis  and  history;  and 

(G)  Photograph  for  participant 
identification. 

(j)  Required  training  ofprogmm 
assistants.  (1)  Program  assistants  must 
have  a  high  school  diploma,  or  the 
equivalent,  and  must  have  at  least  one 
year  of  experience  in  working  with 
adults  in  a  health  care  setting.  Program 
assistants  also  must  complete  the 
National  Adult  Day  Services 


Association  training  course  or  complete 
equivalent  training. 

(2)  The  program  management  must 
not  use  any  individual  working  in  the 
program  as  a  program  assistant  whether 
permanent  or  not  unless: 

(i)  That  individual  is  competent  to 
provide  appropriate  services;  and 

(ii)  That  individual  has  completed 
training  or  is  certified  by  the  National 
Adult  Day  Services  Association  as  a 
certified  Program  Assistant  in  Adult  Day 
Services. 

(3)  Verification.  Before  allowing  an 
individual  to  serve  as  a  nurse  aide  or 
program  assistant,  program  management 
must  verify  that  the  individual  has 
successfully-completed  a  training  and 
competency  evaluation  program. 
Facilities  must  follow  up  to  ensiire  that 
such  an  individual  actually  becomes 
certified,  if  available  in  the  State. 

(4)  Multi-State  registry  verification. 
Before  allowing  an  individual  to  serve 
as  a  nurse  aide  or  program  assistant, 
program  management  must  seek 
information  from  every  State  registry 
established  under  HHS  regulations  at  42 
CFR  483.156  which  the  facility  believes 
may  include  information  on  the 
individual. 

(5)  Required  retraining.  If,  since  an 
individual's  most  recent  completion  of 
a  training  and  competency  evaluation 
program,  there  has  been  a  continuous 
period  of  24  consecutive  months  during 
none  of  which  the  individual  provided 
nursing  or  nursing-related  services  for 
monetary  compensation,  the  individual 
must  complete  a  new  training  and 
competency  evaluation  program  or  a 
new  competency  evaluation  program. 

(6)  Regular  in-service  education.  The 
program  management  must  complete  a 
performance  review  of  every  nurse  aide 
or  program  assistant  at  least  once  every 
12  months,  and  must  provide  regular  in- 
service  education  based  on  the  outcome 
of  these  reviews.  The  in-service  training 
must — 

(i)  Be  sufficient  to  ensure  the 
continuing  competence  of  muse  aides  or 
program  assistants,  but  must  be  no  less 
than  12  hours  per  year; 

(ii)  Address  areas  of  weakness  as 
determined  in  program  assistants' 
performance  reviews  and  address  the 
special  needs  of  participants  as 
determined  by  the  program  staff;  and 

(iii)  For  program  assistants  or  nurse 
aides  providing  services  to  individuals 
with  cognitive  impairments,  address  the 
care  of  the  cognitively  impaired. 

(k)  Proficiency  of  program  assistants. 
The  program  management  must  ensure 
that  program  assistants  or  nurse  aides 
are  able  to  demonstrate  competency  in 
skills  and  techniques  necessary  to  care 
for  participants'  needs,  as  identified 


through  participant  assessments,  and 
described  in  the  plan  of  care. 

(1)  Laboratory  and  radiology  results. 
The  program  management  must — 

(1)  Obtain  laboratory  or  radiology 
results  bom  the  participant's  primary 
physician  to  support  the  needs  of  its 
participants. 

(2)  Assist  the  participant  and/or 
family /caregiver  in  making 
transportation  arrangements  to  and  from 
the  source  of  laboratory  or  radiology 
services,  if  the  participant  needs 
assistance. 

(3)  File  in  the  participant's  clinical 
record  laboratory  or  radiology  reports 
that  are  dated  and  contain  the  name  and 
address  of  the  testing  laboratory  or 
radiology  service. 

(m)  Participant  records.  (1)  The 
facility  management  must  maintain 
clinical  records  on  each  participant  in 
accordance  with  accepted  professional 
standards  and  practices  that  are — 

(i)  Complete; 

(ii)  Accurately  documented; 

(iii)  Readily  accessible;  and 

(iv)  Systematically  organized. 

(2)  Cliiiical  records  must  be  retained 
for — 

(i)  The  period  of  time  required  by 
State  law;  or 

(ii)  Five  years  from  the  date  of 
discharge  if  there  is  no  requirement  in 
State  law. 

(3)  The  program  management  must 
safeguard  clinical  record  information 
against  loss,  destruction,  or 
unauthorized  use. 

(4)  The  program  management  must 
keep  confidential  all  information 
contained  in  the  participant's  records, 
regardless  of  the  form  or  storage  method 
of  the  records,  except  when  release  is 
required  by — 

(i)  Transfer  to  another  health  care 
institution; 

(ii)  Law; 

(iii)  A  third-party  payment  contract; 

(iv)  The  participant;  or 

(v)  The  participant's  legal 
representative. 

(5)  The  clinical  record  must  contain — 
(i)  Sufficient  information  to  identify 

the  participant; 

(ii)  A  record  of  the  participant's 
assessments; 

(iii)  The  plan  of  care  and  services 
provided; 

(iv)  The  results  of  any  pre-enroUment 
screening  conducted  by  the  State;  and 

(v)  Progress  notes. 

(n)  Quality  assessment  and  assurance. 
(1)  Program  management  must  maintain 
a  quality  improvement  program  and  a 
quality  improvement  committee 
consisting  of— 

(i)  A  registered  nurse; 

(ii)  A  medical  director  designated  by 
the  program;  and 
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(iii)  At  least  three  other  members  of 
the  program's  staff. 

(2)  The  quality  improvement 
conmiittee — 

(i)  Must  implement  a  quality 
improvement  plan  for  the  evaluation  of 
its  operation  and  services  and  review 
and  revise  annually;  and 

(ii)  Must  meet  at  least  quarterly  to 
identify  quality  of  care  issues;  and 

(iii)  Must  develop  and  implement 
appropriate  plans  of  action  to  correct 
identified  quality  deficiencies;  and 

(iv)  Must  ensiue  that  identified 
quality  deficiencies  are  corrected  within 
an  established  time  period. 

(3)  The  VA  Under  Secretary  for  Health 
may  not  require  disclosure  of  the 
records  of  such  committee  unless  such 
disclosmre  is  related  to  the  compliance 
with  the  requirements  of  this  section. 

(o)  Disaster  and  emergency 
preparedness.  (1)  The  program 
management  must  have  detailed  written 
plans  and  procedures  to  meet  all 
potential  emergencies  and  disasters, 
such  as  fire,  severe  weather,  bomb 
threats,  and  missing  participants. 

(2)  The  program  management  must 
train  all  employees  in  emergency 
procedures  when  they  begin  to  work  in 
the  program,  periodically  review  the 
procedures  with  existing  staff,  and  carry 
out  imannoimced  staff  drills  using  those 
procedures. 

(p)  Transfer  procedure.  (1)  The 
program  management  must  have  in 
effect  a  written  transfer  procediue  that 
reasonably  assures  that — 

(i)  Participants  will  be  transferred 
from  the  adult  day  health  care  program 
to  the  hospital,  and  ensured  of  timely 
admission  to  the  hospital  when  transfer 
is  medically  appropriate  as  determined 
by  a  physician;  and 

(ii)  Medical  and  other  information 
needed  for  care  and  treatment  of 
participants  will  be  exchanged  between 
the  institutions. 

(2)  The  transfer  must  be  with  a 
hospital  sufficiently  close  to  the  adult 
day  health  care  program  to  make 
transfer  feasible. 

(q)  Compliance  with  Federal,  State, 
and  local  laws  and  professional 
standards.  The  program  management 
must  operate  and  provide  services  in 
compliance  with  all  applicable  Federal, 
State,  and  local  laws,  regulations,  and 
codes,  and  with  accepted  professional 
standards  and  principles  that  apply  to 
professionals  providing  services  in  such 
a  facility.  This  includes  the  Single  Audit 
Act  of  1984  (31  U.S.C.  7501  et  seq.)  and 
the  Cash  Management  Improvement 
Acts  of  1990  and  1992  (31  U.S.C.  3335. 
3718.  3720A.  6501.  6503). 

(r)  Relationship  to  other  Federal 
regulations.  In  addition  to  compliance 


with  the  regulations  set  forth  in  this 
subpart,  the  program  must  meet  the 
applicable  provisions  of  other  Federal 
laws  and  r^ulations,  including  but  not 
limited  to,  those  pertaining  to 
nondiscrimination  on  the  basis  of  race, 
color,  national  origin,  handicap,  or  age 
(38  CFR  part  18);  protection  of  human 
subjects  of  research  (45  CFR  part  46), 
section  504  of  the  Rehabilitation  Act  of 
1993  (29  U.S.C.  794);  Drug-Free 
Workplace  Act  of  1988  (41  U.S.C.  701- 
707);  restrictions  regarding  lobbying  (31 
U.S.C.  1352);  Title  VI  of  the  Civil  Rights 
Act  of  1964  (42  U.S.C.  2000d-l). 
Although  these  regulations  are  not  in 
themselves  considered  requirements 
imder  this  part,  their  violation  may 
result  in  the  termination  or  suspension 
of,  or  the  refusal  to  grant  or  continue 
payment  with  Federal  funds. 

(s)  Intermingling.  A  facility 
recognized  as  a  State  home  for 
providing  adult  day  health  care  may 
only  provide  adult  day  health  care  in 
the  areas  of  the  facility  recognized  as  a 
State  home  for  providing  adult  day 
healthcare. 

(t)  VA  management  of  State  veterans 
homes.  Except  as  specifically  provided 
by  statute  or  regulations,  VA  employees 
have  no  authority  regarding  the 
management  or  control  of  State  homes 
providing  adult  day  health  care. 

(Authority:  38  U.S.C.  101.  501, 1741-1743) 
(The  Office  of  Management  and  Budget  has 
approved  the  information  collection 
requirements  in  this  paragraph  under  control 
number  2900-0160.) 

§52.220    Transportation. 

Transportation  of  participants  to  and 
frxim  the  adult  day  health  care  facility 
must  be  a  component  of  the  overall 
prooam. 

(a)(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  the  adult  day 
health  care  program  management  must 
provide  or  contract  for  transportation  to 
enable  participants,  including  persons 
with  disabilities,  to  attend  the  program 
and  to  participate  in  facility-sponsored 
outings. 

(2)  The  veteran  or  the  family  of  a 
veteran  may  decline  transportation 
offered  by  Uie  adult  day  health  care 
program  management  and  make  their 
own  arrangements  for  the 
transportation. 

(b)  The  adult  day  health  care  program 
man^ement  must  have  a  transportation 
policy  that  includes  routine  and 
emergency  procedures,  with  a  copy  of 
the  relevant  procedures  located  in  all 
program  vehicles. 

(c)  All  vehicles  transporting 
participants  to  and  frtim  adult  day 
health  care  must  be  equipped  widi  a 
device  for  two-way  communication. 


(d)  All  facility-provided  and 
contracted  transportation  systems  must 
meet  local.  State  and  federal  regulations. 

(e)  The  time  to  transport  participant  to 
or  from  the  facility  must  not  be  more 
than  60  minutes  except  under  unusual 
conditions,  e.g.,  bad  weather. 

(Authority:  38  U.S.C.  101,  501. 1741-1743) 

(FR  Doc.  02-150  Filed  1-4-02;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 

Hnal  Flood  EtovaHon  Detarminatlons 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

summary:  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  modified 
BFEs  are  made  final  for  the 
communities  listed  below.  The^FEs 
and  modified  BFEs  are  the  basis  for  the 
floodplain  management  measures  that 
each  commimity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 
ADDRESSES:  The  final  BFEs  for  each 
commimity  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  commimity.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief.  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  FEMA,  500 
C  Street  SW.,  Washington,  DC  20472. 
(202)  646-3461.  or  (e-mail) 
matt. millei®f ema.gov. 

SUPPLEMENTARY  INFORMATKNI:  FEMA 
makes  the  final  determinations  listed 
below  of  BFEs  and  modified  BFEs  for 
each  communify  listed.  The  proposed 
BFEs  and  proposed  modified  BYEs  were 
published  in  newspapers  of  local 
circulation  and  an  opportunity  for  the 
community  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  BFEs  and  proposed  modified 
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BFEs  were  also  published  in  the  Federal 
RgdMer. 

Tuis  final  mle  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4104, 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

hitoested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  commimi^. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 

National  EnTironniNital  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Acting  Administrator,  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this  rule  is 
exempt  from  the  requirements  of  the 
Regulatory  Flexibility  Act  because  final 
or  modified  BFEs  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 


eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  imder  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  proposed  rule  meets  the 
applicable  standards  of  Section  2Cb)(2)  . 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

l.The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.\ 
Reorganization  Plan  No.  3  of  1978.  .3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  imder  the 
authority  of  §  67.11  are  amended  as 
follows: 


SotiFce  of  flooding  and  location 

#Depthin 
feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 

HAWAII 

•14 
*29 

•16 
•31 

Maui  County.  (FEMA  Docket 
No.  B-7421) 

Unnamed  Stream  at  Kuau 

Point: 

Approximately  720  feet 
downstream  of  Hana  High- 
way   

Approximatety  750  feet  up- 
stream of  Hana  Highway  ... 

Maps  are  available  for  in- 
spection at  the  Depaitment 
of  Planning,  250  South  High 
Street,  Wailuku,  Hawaii. 

WASHINGTON 

Skokomish  Indian  Tribe, 
(FEMA  Docket  No.  B-7421) 

Skokomish  River 
Just  downstream  of  State 
Route  106 

Approximately  3,000  feet  up- 
stream of  U.S.  Route  101 

Maps  are  available  for  in- 
spection at  the  Natural  Re- 
sources OfTice.  North  541 
Tribal  Center  Road,  Shelton, 
Washington. 

Source  of  flooding  and  location 


CAUFORNIA 


FEMA  Docket  No.  (B-7420) 

Alvarado  Creek: 
At  Pennsylvania  Lane  ext.,  approximately  1 ,000  feet  downstream  of  70th  street 


Approxinrtately  2000  feet  downstream  of  Lake  Munay  Boulevard 
Approximately  900  feet  downstream  of  Comanche  Boulevard  .... 
Approximately  300  feet  upstream  of  Fletcher  Par1(way 


#Oepihin 
feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 


•379 

•407 
•425 
•454 


Communities  affected 


City  of  La  Mesa,  City  of 
San  Diego 


ADDRESSES: 

City  of  La  Mesa: 

Maps  are  available  for  inspection  at  the  Department  of  Public  Works  Community  Development,  City  Hall,  8130  Allison  Avenue,  La 
Mesa,  CalHomia.    I 
City  of  San  Diego:  I 

Maps  are  available  fw  mspectkxi  at  the  City  Development  Services  Center,  1222  1st  Avenue,  3rd  Fk>or,  San  Diego,  California. 


NEW  MEXICO 


J          FEMA  Docket  No.  (B-7421) 
Animas  River                        I 
Approxiinately  1,300  feet  downstream  of  Miller  Avenue  


Just  upstream  of  Broadway  Street 

Approximately  4,300  feet  upstream  of  Browning  Parkway 
San  Juan  Rirver 

Approximately  8,60Q  feet  downstream  of  Route  371  

Approxitnaleiy  2,200  feet  downstream  of  Route  371  

Wyper  Arroyo. 


Approximately  100  feet  upstream  of  U.S.  Highway  550 

Just  upstream  of  confluence  of  Wyper  Arroyo  Tributary 

Approximately  3,800  feet  upstream  of  confluence  of  Wyper  Arroyo  Tributary 


Wyper  Arroyo  TrOHJtary: 
Just  upstream  of  confluence  of  Wyper  Arroyo 


+5,276 

•1-5,304 
+5,361 

+5.223 
+5,242 

+5,499 
+5,559 
+5,668 

+5,559 


City  of  Farmington,  San 
Juan  County. 
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Source  of  flooding  and  location 


Approximately  3,450  feet.upstream  of  confluence  with  Wyper  Arroyo  

Carl  Arroyo: 

Approximately  1,700  feet  downstream  of  U.S.  Route  550  

Just  upstream  of  Winnifred  Drive j 

Approximately  3,900  feet  upstream  of  Winnifred  Drive 

Hood  Arroyo: 

Approximately  1,800  feet  downstream  of  Hubbard  Street 

Just  upstream  of  Pinon  Hills  Blvd 

Approximately  850  feet  upstream  of  Hogan  Avenue 

Hood  Arroyo  Tributary: 

Just  upstream  of  Hogan  Avenue 

Approximately  4,200  feet  upstream  of  Hogan  Avenue 

Porter  Arroyo: 

Approximately  1,300  feet  downstream  of  Windsor  Drive  

Just  upstream  of  confluence  of  Porter  Arroyo  Tributary  C 

Approximately  4,200  feet  upstream  of  North  College  Road 

Porter  Arroyo  Tributary  C: 

At  confluence  with  Porter  Arroyo  "■ 

Approximately  1,300  feet  upstream  of  confluence  with  Porter  Anoyo 

Porter  Arroyo  Tributary  B: 

At  confluence  with  Porter  Arroyo  

Approximately  1,100  feet  upstream  of  confluence  with  Porter  Anoyo 

Porter  Arroyo  Tributary  A: 

At  confluence  with  Porter  Anoyo  near  North  College  Road 

Approximately  2,100  feet  upstream  of  confluence  with  Porter  Amjyo 

Butler  Arroyo: 

Just  upstream  of  30th  Street 

Approximately  4,000  feet  upstream  of  30th  Street 

Dustin  Arroyo: 

Approximately  400  feet  downstream  of  30th  Street  - 

Approximately  700  feet  upstream  of  Cerriltos  Drive  , 

Farmers  Mutual  Ditcti: 

Approximately  300  feet  downstream  of  Westland  Pari<  Drive " 

Approximately  1,500  feet  upstream  of  Westland  Parit  Drive,  near  its  divergence  from  San  Juan 
River. 
Westland  Park  Drive  Runoff: 

Approximately  800  feet  downstream  of  Westland  Pari<  Drive 

Approximately  150  feet  upstream  of  Westland  Parit  Drive 


#Dopth  in 
feet  atx>ve 

ground 

'Elevation 

in  feet 

(NGVD) 


Communities  affected 


+5.662 

+5,451 
+5,535 
+5,635 

+5.403 
+5.530 
+5.714 

+5,640 
+5,820 

+5.509 
+5.622 
+5,796 

+5.620 
+5.654 

+5.645 
+5,682 

+5,670 
+5,752 

+5.508 
+5,606 

+5.489 
+5.667 

+5.227 
+5,236 


+5.225 
+5.235 


ADDRESSES: 

City  of  Farmington:  ^      .  ..      ..    ■ 

Maps  are  available  for  inspection  at  City  HaH,  800  Municipal  Drive,  Famiington,  New  Mexico. 

San  Juan  County:  ^^  „     ,.  ^..        ._      ^      ..    •„ 

Maps  are  available  for  inspection  at  the  Office  of  Building  Inspector.  100  South  Olrver,  Aztec.  New  Mexico. 


OREGON 


FEMA  Docket  No.  (B-7421) 

Wagner  Creek: 

Just  upstream  of  Rapp  Road :::••;••:;■■: 

Approximately  1,100  feet  upstream  of  a  Private  Culvert  in  the  Stream  Valley  just  south  of  the  junc- 
tion of  Ashland  Mine  Road  and  Wagner  Creek  Road. 

At  confluence  with  Bear  Creek  

Just  upstream  of  Rouge  Valley  Highway  99 - 

Just  downstream  of  Rapp  Road 


•1,654 
'2.201 

•1.562 
•1.593 
•1.652 


Jackson  County 
City  of  Talent 


ADDRESSES: 

Jsckson  County  * 

Maps  are  available  for  inspectron  at  the  Roads.  Paries  and  Planning  Sen/ices,  10  South  Oakdale  Avenue.  Medford,  Oregon. 

City  of  Talent:  ^         ^  .      ^ 

Maps  are  available  for  inspectkxi  at  City  Hall,  204  East  Main  Street.  Talent  Oregon. 


UTAH 


FEMA  Docket  No.  (B-7420) 

Wilkm  Creek  (West): 

Just  upstream  of  11400  South  Street 

Approximately  100  feet  upstream  of  12300  South  Street  

Approximately  1.250  feet  upstream  of  150  East  Road 


Midas  Creek: 

At  confluence  with  Jordan  River 

Approximately  250  feet  upstream  of  3600  West  Street 


•4.362 
•4.409 
•4,441 
•2,201 

•4.322 
•4.603 


City  of  Draper 


Salt  Lake  County. 
(Uninc.  Areas),  City  of 

Riverton,  City  of  South 

Jordan 


ADDRESSES: 
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Source  of  flooding  and  location 


iCOeptfi  in 
feet  above 

ground. 

•Elevation 

in  feet 

(NGVO) 


Communities  affected 


Salt  Lake  County  (Unincorporated.  Areas): 

Maps  are  available  for  inspection  at  2001  South  State  Street,  Suite  N3300,  Salt  Lake  City,  Utah. 
City  of  Draper: 

Maps  are  available  for  inspection  at  the  Engineer  Department,  12441  South  900  East,  Draper,  Utah. 
City ofRiverton:  _  ..   ^ 

Maos  are  available  for  inspection  at  City  Hall,  949  East  12400  South  Street,  Riveilon,  Utah. 
City  of  South  Jordan: 

Maps  are  available  for  inspection  at  10996  South  Redwood  Road,  South  Jordan,  Utah. 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.")      i 

Dated:  December  19,  2001. 
Robert  F.  Shea, 

Acting  Administrator,  Federal  Insurance  and 
Mitigation  Administration. 

IFR  Doc.  02-321  Filed  1-4-02;  8:45  am] 

BIUMG  COOE  671S-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  6  and  7 

[WT  Dockat  No.  96-198;  DA  oi-2730] 

Access  to  Tetocommunications 
Ssfvica,  Telecommunications 
EquipmiMit  and  Customer  Premises 
Equipment  t>y  Persons  WHh 
Disabilities 

agency:  Federal  Conununications 

Commission. 

ACTION:  Final  rule;  announcement  of 

effective  date. 

SUMMARY:  This  docimient  annoimces  the 
deadline  by  which  providers  of 
telecommunications  services  and 
manu&cturers  of  telecommunications 
equipment  and  customer  premises 
equipment  must  provide  the 
Commission  with  the  designation  of  an 
agent  on  whom  service  may  be  made  of 
all  notices,  inquiries,  orders,  decisions, 
and  other  pronouncements  of  the 
Commission.  Each  provider  and 
manufacturer  must  inform  the 
Commission  of  its  designation  of  an 
agent  by  January  31,  2002.  The 
designation  must  include  the  agent's 
name  or  department  designation, 
business  address,  telephone  number, 
TTY  number  (if  available),  facsimile 
number,  and  Internet  e-mail  address. 
DATES:  The  amendment  to  47  CFR  Part 
6.18  and  7.18  pubUshed  at  64  FR  63235 
(November  19, 1999)  will  become 
effective  January  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jenifer  Simpson  (202)  418-0008  (voice), 
(202)  418-0034  (TTY)  or  Dana  Jackson 
(202)  418-2247  (voice),  (202)  418-7898 
(TTY),  Disabilities  Rights  Office, 
Consimier  Information  Bureau. 


SUPPLEMENTARY  INFORMATION:  This 
designation  of  agent  must  be  filed  with 
the  Commission's  Secretary,  Magalie 
Salas.  Office  of  the  Secretary,  445  12th 
Street,  SW,  Room  TW-A325, 
Washington,  DC,  20554.  An  additional 
copy  should  be  sent  to  the  Disabilities 
Rights  Office,  Consumer  Information 
Bureau,  Room  5-A741,  445  12th  Street, 
SW,  Washington,  DC.  20554,  Attn:  Dana 
Jackson.  We  intend  to  continue  posting 
the  required  information  on  the  FCC's 
web  site  within  the  Consumer 
Information  Bureau  (CIB)  and 
administering  the  posting  within  CIB's 
Disabilities  Rights  Office.  Contact 
information  for  manufactiirers  is  posted 
at  http://www.fcc.gov/cib/dro/ 
section255_manu.html;  contact 
information  for  service  providers  is 
posted  at  http://www.fcc.gav/cib/dro/ 
service_providers.html;  and  contact 
information  for  affected  colleges  and 
universities  is  posted  at  http:// 
www.fcc.gov/cib/dro/ 
section255_colleges.html. 

This  document  is  available  to 
individuals  with  disabilities  requiring 
accessible  formats  (electronic  ASCII 
text.  Braille,  large  print  and  audio)  by 
contacting  Brian  Millin  at  (202)  418- 
7426  (voice).  (202)  418-7365  (TTY),  or 
by  sending  an  email  to  fccinfo@fcc.gov. 

On  September  29, 1999,  the 
Commission  released  a  Report  and 
Order  and  Further  Notice  of  Inquiry 
(RO/FNOI)  adopting  a  framework  for 
implementing  Section  255  of  the 
Commimications  Act  of  1934,  as 
amended,  which  requires 
telecommunications  equipment 
manufacturers  and  service  providers  to 
ensure  that  their  equipment  and 
services  are  accessible  to  persons  with 
disabilities,  to  the  extent  that  it  is 
readily  achievable  to  do  so.  A  summary 
of  this  RO/FNOI  was  published  in  the 
Federal  Register.  See  64  FR  63277;  64 
FR  63235. 

Among  the  new  rules  is  a  requirement 
that  equipment  manufacturers  and 
service  providers  each  designate  an 
agent  for  service  of  informal  and  formal 
complaints  received  by  the  Commission. 
This  rule  entails  information  collection 


requirements,  and  in  the  RO/FNOI,  the 
Commission  stated  that  "some  of  the 
information  collection  requirements  in 
this  Report  and  Order  are  contingent  on 
approval  by  OMB,"  including  the 
designation  of  agent  requirement.  The 
information  collection  was  approved  by 
OMB  on  October  29,  2001.  See  OMB  No. 
3060-0833.  This  publication  announces 
the  effective  date  of  the  Commission's 
requirement  that  equipment 
manufacturers  and  service  providers 
subject  to  the  requirements  of  Section 
255  of  the  Act  designate  an  agent  upon 
whom  service  may  be  made  of  all 
notices,  inquiries,  orders,  decisions,  and 
other  pronoimcements  of  the 
Commission  in  any  matter  before  the 
Commission.  The  designation  shall 
include,  for  both  the  manufactiuer  and 
the  provider,  a  name  or  department 
designation,  business  address, 
telephone  number,  and  if  available,  TTY 
number,  facsimile  nimiber,  and  Internet 
e-mail  address.  More  information  on 
this  subject  can  be  found  in  the 
Commission's  Public  Notice,  DA  01- 
2730,  released  December  19,  2001. 

Federal  Communications  Commission. 

Thomas  D.  Wyatt, 

Associate  Chief  (Operations),  Consumer 

Information  Bureau. 

(FR  Doc.  01-32243  Filed  1-4-02;  8:45  am] 

BIUJNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[OS  Docket  No.  96^10;  FCC  01-340] 

Repeal  of  the  Scrambling  of  Sexually 
ExplicK  Adult  Video  Service 
Programming  Rules 

AGENCY:  Federal  Communicatimis 
Commission. 

ACTION:  Final  rule. 

summary:  The  Federal  Communications 
Commission  has  repealed  a  section  of  its 
multichannel  video  and  cable  television 
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service  rules  dealing  with  the  blocking 
of  indecent  sexually-oriented 
programming  channels  because  the 
underlying  statutory  provision.  47 
U.S.C.  561,  was  struck  down  as 
unconstitutional  under  the  First 
Amendment. 

DATES:  Effective  January  7,  2002. 

FOR  FURTHER  MFORMATION  CONTACT:  Ben 

Golant,  Cable  Services  Bureau,  at  202- 

418-7111. 

SUPPLEMENTARY  INFORMATION: 

1.  By  this  Ord^,  released  November 
21,  2001,  we  repral  §  76.227  of  the 
Commission's  rules  because  the 
undeiiying  statutory  provision,  section 
641  of  the  Communications  Act  of  1934, 
as  amended  (47  U.S.C.  561).  was  found 
to  be  unconstitutional  by  the  United 
States  Supreme  Court.  These  actions 
finalize  the  staff  reconunoadations 
considered  by  the  Commission  earlier 
this  year  in  the  2000  Biennial 
Regulatory  Review. 

2.  Section  641  requires  that  any 
multichannel  video  programming 
distributor,  including  any  cable 
television  operator,  "providing  sexually 
explicit  adult  programming  or  other 
programming  that  is  indecent  on  any 
diannel  of  its  service  primarily 
dedicated  to  sexually-oriented 
progranuning"  either  "fully  scramble  or' 
otherwise  fully  block  the  video  and 
audio  portion  of  such  channel  so  that 
one  not  a  subscriber  to  such  channel  of 
programming  does  not  receive  it,"  or, 
alternatively,  not  provide  that 
programming  "diuing  the  hours  of  the 
day  (as  deteirmined  by  the  [Federal 
Communications]  Conunission)  when  a 
significant  number  of  children  are  likely 
to  view  it."  The  provision  addressed 
concerns  regarding  "signal  bleed"  of 
channels  that  are  devoted  to  sexually 
explicit  adult  programming.  Signal 
bleed  may  occur  when  a  multichannel 
video  program  distributor  partially 
scrambles  or  otherwise  partially  blocks 
the  signal  on  sexually  explicit  channels 
in  an  effort  to  prevent  clear  reception  for 
those  subscribers  that  do  not  pay  for 
such  channels.  When  sexually  explicit 
material  is  offered  on  an  analog  service 
tier,  some  images  and  sounds  may  be 
clearly  identifiable  if  the  scrambling 
technology  is  inadequate. 

3.  Section  640  of  tne  Communications 
Act,  a  companion  to  section  641,  also 
was  enacted  as  part  of  the 
Telecommunications  Act  of  1996. 
Section  640  provides  that,  "upon 
request  by  a  cable  service  subscriber,  a 
cable  operator  shall,  without  charge, 
fully  scramble  or  otherwise  fully  block 
the  audio  and  video  programming  of 
each  channel  carrjring  such 
programming  so  that  one  not  a 


subscriber  does  not  receive  it."  One 
important  difference  between  section 
641  and  section  640  is  that  the  operator - 
has  a  mandatory  obligation  to  block 
programming  to  all  households  tmder 
section  641,  rather  than  to  individual 
households  as  provided  in  section  640. 
Further,  section  640  applies  only  to 
cable  operators  while  section  641 
applies  to  all  multichannel  video 
programming  distributors  ("MVPDs"), 
including  satellite  carriers  and  open 
video  system  operators. 

4.  On  March  5, 1996  (61  FR  9648. 
March  11, 1996),  the  Commission  issued 
an  Ordo'  to  implement  the  new 
statutory  language  of  section  641.  At 
that  time,  the  Commission  adopted  a 
rule  incorporating  section  641(a).  The 
Commission  also  established  an  interim 
rule  implementing  section  641(b), 
providing  that  the  programming 
described  in  subsection  (a)  may  not  be 
provided  between  the  hours  of  6  a.m. 
and  10  p.m.  if  not  ftdly  scrambled  or 
fully  blocked.  The  Commission  did  not 
address  section  640  in  that  proceeding. 

5.  In  1996,  Playboy  Entertainment 
Group  ("Playboy")  brought  suit  against 
the  government  asserting  that  section 
641  was  unconstitutional  under  the 
First  Amendment.  A  three  judge  district 
court  panel  agreed  with  Playboy, 
finding  that  section  641  was  not  the 
least  restrictive  means  to  advance  the 
government's  interest  in  protecting 
children  bom  exposure  to  sexually- 

'  related  material.  Indeed,  the  district 
court  concluded  that  section  640 
provides  a  less  restrictive  alternative 
means  to  protect  those  who  wish  to 
block  out  unwanted  programming.  On 
that  basis,  the  district  court  issued  a 
permanent  injimction  barring 
enforcement  of  section  641. 

6.  On  direct  appeal  by  the 
government,  the  Supreme  Court  ruled 
that  the  scrambling,  blocking,  and  time 
shifting  requirements  of  section  641, 
implemented  by  the  Commission, 
violate  the  First  Amendment.  The  Court 
concluded  that  section  641  was  not  the 
least  restrictive  means  to  protect 
individuals  from  exposure  to  sexually 
explicit  programming.  The  Court  held 
that  compliance  with  the  scrambling 
limitation  of  section  641  silenced 
"protected  speech  for  two-thirds  of  the 
day  in  every  home  in  a  cable  service 
area,  regardless  of  the  presence  or  likely 
presence  of  children  or  of  the  wishes  of 
the  viewer."  Like  the  district  court 
below,  the  Court  concluded  that  section 
640  provides  a  less  restrictive  method 
for  protecting  children  from  exposure  to 
explicit  materials.  The  Coiut  further 
fotmd  that  the  government  failed  to 
show  that  the  alternative  protection 
under  section  640  would  be  so 


ineffective  as  to  justify  the  more 
restrictive  requirements  of  section  641. 

7.  Given  the  Court's  decision 
regarding  the  unconstitutionality  of  the 
underlying  statutory  provision,  we 
hereby  repeal  §  76.227  of  our  rules.  We 
undertake  these  ministerial  actions 
without  the  issuance  of  a  Further  Notice 
of  Proposed  Rulemaking  because  we 
believe  that  a  further  proceeding  is 
unnecessary  in  light  of  the  Sui»eme 
Court's  decision  in  Playboy  v.  FCC. 

8.  We  note  that  parents  and  others 
concerned  about  the  availability  of 
partially  scrambled  sexual  content  may 
rely  on  advances  in  technology  to  secure 
their  households  from  undesirable 
progranuning.  Specifically,  we  note  that 
the  phenomenon  of  signal  bleed  is 
present  generally  where  the  cable  wire 
is  direcUy  connected  to  the  television 
receiver.  Signal  bleed  is  circumvented 
when  addr^sable  analog  set  top  boxes 
or  digital  set  top  boxes  are  coimected  to 
thesetl 

9.  The  Act  provides  several  legal 
remedies,  working  in  tandem  with 
available  technology,  for  those  who 
object  to  certain  content  made  available 
over  a  cable  system.  First,  as  section  640 
requires,  a  cable  op^tor  must  block 
programming,  using  any  means,  if  sudi 
a  request  is  made  by  a  particular 
subscriber.  Second,  a  cable  subscriber 
may  obtain  a  lock-box  from  the  local 
cable  operator  if  he  or  she  wants  to 
selectively  block  unwanted  material.* 
Finally,  subscribers  may  purchase 
television  sets  equipped  with  V-Chips 
that  enable  individuals  to  block 
television  programs,  including  sexually 
explicit  content,  assigned  a  particular 
rating  by  the  video  programmer. 

10.  Accordingly,  IT  IS  ORDERED  that 
§  76.227  of  the  Commission's  rules  IS 
REPEALED  upon  publication  of  this 
Order  in  the  Federal  Register. 

11.  mS  FURTHER  ORDERED  that 
the  Commission's  rules  ARE  AMENDED 
as  set  forth  in  the  rule  changes. 

12.  These  actions  are  taken  piu^uant 
to  sections  4{i),  4(j)  arid  303  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154(i),  154(i),  and 
303. 

List  of  Subiects  in  47  CFR  Part  76 

Cable  television. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  76  as 
follows: 
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PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

1.  The  authority  citation  for  part  76  is 
revised  to  read  as  follows: 

Authority:  47  U.S.C.  151. 152. 153, 154. 
301,  302.  303,  303a,  307,  308,  309,  312,  317. 
325,  338,  339,  503,  521,  522,  531,  532,  533, 
534,  535.  536.  537.  543,  544,  544a,  545,  548, 
549,  552,  554,  556.  558.  560.  561.  571.  572. 
and  573. 

§76.227    [Removed  and  Rasarvwl] 

2.  Section  76.227  is  removed  and 
reserved. 

(FR  Doc.  02-332  Filed  1-4-02: 8:45  amj 

MLUNG  CODE  STia-OI-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50CFRPart17 
RIN  1018-AH80 

Endangered  and  Threatened  Wlldilfe 
and  Plants;  Manatee  Protection  Areas 
In  Florida  . 

agency:  Fish  and  Wildlife  Service, 

hiterior. 

ACTION:  Final  rule. 

S4JIMIARY:  We.  the  Fish  and  Wildlife 
Service  (Service],  take  final  action  to 
establish  two  additional  manatee 
protection  areas  in  Florida.  This  action 
is  authorized  under  the  Endangered 
Species  Act  of  1973.  as  amended  (16 
U.S.C.  1531  et  seq.)  (ESA),  and  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361-1407) 
(MMPA).  to  further  recovery  of  the 
Florida  manatee  [Trichechus  manatus 
latirostiis)  through  a  reduction  in  the 
level  of  take.  In  evaluating  the  need  for 
additional  manatee  protection  areas,  we 
considered  the  needs  of  the  manatee  at 
an  ecosystem  level  with  the  goal  of 
ensuring  that  adequate  protected  areas 
are  available  throughout  peninsular 
Florida  to  satisfy  the  biological 
requirements  of  the  species,  with  a  view 
toward  the  manatee's  recovery.  We  are 
establishing  two  manatee  refuges  in 
Brevard  County,  in  which  certain 
waterbome  activities  will  be  restricted. 
These  two  sites  are  located  within  the 
water  bodies  commonly  known  as  the 
Barge  Canal  and  Sykes  Creek.  Watercraft 
operating  within  these  water  bodies  will 
be  required  to  proceed  at  "slow  speed" 
throughout  the  year. 
DATES:  These  designations  will  become 
effective  upon  the  posting  of 
appropriate  signage  designating  the 
boundaries  of  the  manatee  protection 
areas  and  restrictions  on  watercraft 


operating  within  those  boundaries.  Such 
posting  will  not  occur  sooner  than 
February  6,  2002. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  U.S.  Fish  and  Wildlife 
Service.  Jacksonville  Field  Office,  6620 
Southpoint  Drive,  South,  Suite  310, 
Jacksonville,  Florida  32216. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Hankla.  Peter  Benjamin,  or 
Cameron  Shaw  (see  ADDRESSES  section), 
telephone  904/232-2580;  or  visit  our 
website  at  http://northflorida.fws.gov. 

SUPPLEMENTARY  INFORMATKNI: 
Background 

The  Florida  manatee  is  Federally 
listed  as  an  endangered  species  under 
the  ESA  (16  U.S.C.  1531  et  seq.)  (32  FR 
4001)  and  is  also  federally  protected 
under  the  MMPA  (16  U.S.C.  1361- 
1407).  It  resides  in  freshwater,  brackish, 
and  mtuine  habitats  of  coastal  and 
inland  waterways  in  the  southeastern 
United  States.  The  majority  of  this 
population  resides  in  the  waters  of  the 
State  of  Florida  throughout  the  year,  and 
nearly  all  manatees  use  the  waters  of 
peninsular  Florida  during  the  winter 
months.  The  manatee  is  a  cold- 
intolerant  species  and  requires  warm 
waters  (above  20  degrees  Celsius  (68 
degrees  Fahrenheit))  to  survive  during 
periods  of  cold  weather.  IDuring  the 
winter  months  many  manatees  rely  on 
the  warm  water  from  natural  springs 
and  industrial  outfalls  for  warmth. 
During  the  summer  months  they  expand 
their  range  and  are  seen  rarely  as  far 
north  as  Rhode  Island  on  the  Atlantic 
Coast  and  as  far  west  as  Texas  on  the 
Gulf  Coast. 

Recent  information  indicates  that  the 
overall  manatee  population  has  grown 
since  the  species  was  listed  (U.S.  Fish 
and  Wildlife  Service  2001).  However,  in 
order  for  us  to  determine  that  an 
endangered  species  has  recovered  to  a 
point  that  it  warrants  removal  from  the 
List  of  Endangered  and  Threatened 
Wildlife  and  Plants,  the  species  must 
have  improved  in  status  to  the  point  at 
which  listing  is  no  longer  appropriate 
under  the  criteria  set  out  in  section 
4(a)(1)  of  the  ESA.  That  is,  threats  to  the 
species  that  caused  it  to  be  listed  must 
be  reduced  or  eliminated  such  that  the 
species  no  longer  fits  the  definitions  of 
threatened  or  endangered.  While 
indications  of  increasing  population 
size  are  very  encouraging,  there  is  no 
indication  that  important  threats  to  the 
species.,  including  human-related 
mortality  and  harassment,  have  been 
effectively  reduced  or  eliminated. 


Hiunan  activities,  particularly 
waterbome  activities,  are  resulting  in 
the  take  of  manatees.  Take,  as  defined 
by  the  ESA.  means  to  harass,  harm, 
pursue,  himt,  shoot,  woimd,  kill,  trap, 
capture,  collect,  or  to  attempt  to  engage 
in  any  such  conduct.  Harm  means  an  act 
which  actually  kills  or  injures  wildlife 
(50  CFR  17.3).  Such  an  act  may  include 
significant  habitat  modification  or 
degradation  where  it  actually  kills  or 
injures  wildlife  by  significantly 
impairing  essential  behavioral  patterns, 
including  breeding,  feeding,  or 
sheltering.  Harass  means  an  intentional 
or  negligent  act  or  omission  which 
creates  the  likelihood  of  injiuy  to 
wildlife  by  annoying  it  to  such  an  extent 
as  to  significantly  disrupt  normal 
behavioral  patterns,  which  include,  but 
are  not  limited  to,  breeding,  feeding  or 
sheltering  (50  CFR  17.3). 

The  MMPA  sets  a  general 
moratoriiun,  with  certain  exceptions,  on 
the  taking  and  importation  of  marine 
mammals  and  marine  mammal  products 
and  makes  it  unlawful  for  any  person  to 
take,  possess,  transport,  pim^hase,  sell, 
export,  or  offer  to  purchase,  sell,  or 
export,  any  marine  mammal  or  marine 
mammal  product  unless  authorized. 
Take,  as  defined  by  section  3(13)  of  the 
MMPA  means  to  harass,  himt,  captture, 
or  kill,  or  attempt  to  harass,  himt, 
capture,  or  kill  any  marine  mammal. 

Harassment  is  defined  imder  the 
MMPA  as  any  act  of  piu^uit,  torment,  or 
aimoyance  which — (i)  has  the  potential 
to  injiu«  a  marine  mammal  or  marine 
mammal  stock  in  the  wild;  or  (ii)  has  the 
potential  to  disturb  a  marine  mammal  or 
marine  mammal  stock  in  the  wild  by 
causing  disruption  of  behavioral 
patterns,  including,  but  not  limited  to. 
migration,  breathing,  niu-sing,  breeding, 
feeding,  or  sheltering. 

Himian  use  of  the  waters  of  the 
southeastern  United  States  has 
increased  dramatically  as  a  function  of 
residential  growth  and  increased 
visitation.  This  phenomenon  is 
particiUarly  evident  in  the  State  of 
Florida.  Hie  population  of  Florida  has 
grown  by  124  percent  since  1970  (6.8 
million  to  15.2  million,  U.S.  Census 
Bureau)  and  is  expected  to  exceed  18 
million  by  2010,  and  20  million  by  the 
year  2020.  According  to  a  recent  report 
by  the  Florida  Office  of  Economic  and 
Demographic  Research  (2000),  it  is 
expected  that,  by  the  year  2010, 13.7 
million  people  will  reside  in  the  35 
coastal  counties  of  Florida.  In  a  parallel 
fashion  to  residential  growth,  visitation 
to  Florida  has  increased  dramatically.  It 
is  expected  that  Florida  will  have  83 
million  visitors  annually  by  the  year 
2020.  up  from  48.7  million  visitors  in 
1998.  In  concert  with  this  increase  of 
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human  population  growth  and  visitation 
is  the  increase  in  the  number  of 
watercraft  which  ply  Florida  waters.  In 

1999.  829,971  vessels  were  registered  in 
the  State  of  Florida.  This  is  an  increase 
in  registered  vessels  of  almost  20 
percent  since  1993  (Florida  Fish  and 
Wildlife  Conservation  Commission 
2000).  During  this  same  period,  the 
number  of  watercraft-related  manatee 
mortalities  has  increased  by  144 
percent,  from  35  to  82  deaths  per  year. 
The  Florida  Department  of  Community 
Affairs  estimates  that,  in  addition  to 
boats  belonging  to  Florida  residents, 
between  300,000  and  400,000  boats 
registered  in  other  States  use  Florida 
waters  each  year.  ■ 

The  large  increase  in  human  use  of 
waters  inhabited  by  manatees  has  had 
direct  and  indirect  impacts  on  this 
endangered  species.  Direct  impacts 
include  injuries  and  death  from  vessel 
impacts,  deaths  and  injuries  from  water 
control  structiue  operations,  lethal  and 
sub-lethal  entanglements  with 
commercial  and  recreational  fishing 
gear,  and  alterations  of  behavior  due  to 
harassment.  Indirect  impacts  include 
habitat  destruction  and  alteration, 
decreases  in  water  quality  throughout 
some  aquatic  habitats,  decreases  in 
quantity  of  warm  water  at  natural  sites, 
marine  debris,  and  general  disturbance 
bom  human  activities. 

Over  the  past  10  years,  more  than  62 
percent  of  watercraft-related  manatee 
mortality  has  taken  place  in  seven 
Florida  counties  (Duval,  Volusia,  and 
Brevard,  on  the  east  coast;  and  Collier, 
Lee,  Charlotte,  and  Hillsborough  on  the 
west  coast)  (U.S.  Fish  and  Wildlife 
Service  2001).  Manatee  mortality  has 
continued  to  climb  steadily.  Average 
annual  mortality  in  the  1990s  (227.9) 
was  nearly  twice  that  of  the  1980s 
(118.2).  and  this  trend  continued  in 

2000,  when  273  dead  manatees  were 
recorded.  Total  mortalities  over  the  past 
4  years  have  averaged  45  percent  higher 
than  in  the  early  1990s.  When  the 
record  high  total  of  1996  is  added  (the 
year  in  which  the  red  tide  die-off 
inflated  total  mortality  to  416  animals), 
average  annual  mortality  over  the  past  5 
years  has  been  nearly  60  percent  greater 
than  in  the  early  1990s  (Marine 
Mammal  Commission  2001). 

The  continuing  increase  in  the 
nimiber  of  recovered  dead  manatees 
throughout  Florida  has  been  interpreted 
as  evidence  of  increasing  mortality  rates 
(Ackerman  et  al.  1995).  Between  1976 
and  1999,  the  number  of  carcasses 
collected  in  Florida  increased  at  a  rate 
of  5.8  percent  per  year,  and  deaths 
caused  by  watercraft  strikes  increased 
by  7.2  percent  per  year  (U.S.  Fish  and 
Wildlife  Service  2001).  Because  the 


manatee  has  a  low  reproductive  rate,  a 
decrease  in  adult  survivorship  due  to 
watercraft  collisions  could  contribute  to 
a  long-term  population  decline  (O'Shea 
et  al.  1985).  It  is  believed  that  a  1 
percent  change  in  adult  survival  likely 
results  in  a  corresponding  change  in  the 
rate  of  population  growth  or  decline 
(Marmontel  et  al.  1997). 

Collisions  with  watercraft  are  the 
largest  source  of  human-related  manatee 
deaths.  Data  collected  during  manatee 
carcass  salvage  operations  in  Florida 
indicate  that  a  total  of  979  manatees 
(from  a  total  carcass  count  of  4,021)  are 
confirmed  victims  of  collisions  with 
-  watercraft  since  1976.  This  number  may 
not  accurately  represent  the  actual 
number  of  watercraft-related  mortalities 
since  many  of  the  mortalities  listed  as 
"undetermined  causes"  show  evidence 
of  collisions  with  vessels.  Collisions 
with  watercraft  comprise  approximately 
24  percent  of  all  manatee  mortalities 
since  1976.  The  last  5  years  have  been 
record  years  for  the  number  of 
watercraft-related  mortalities,  and 
watercraft-related  deaths  have  become  a 
larger  proportion  of  total  mortality. 
Since  1998,  watercraft-related  deaths 
have  represented  about  30  percent  of  all 
mortality,  a  5  percent  increase 
compared  to  the  early  1990s.  During  the 
1980s  and  1990s  the  manatee 
population  apparently  grew;  however,  if 
population  growth  rate  levels  off  and 
manatee  mortality  continues  to  increase, 
a  decline  in  abundance  is  inevitable 
(Marine  Mammal  Commission  2001). 

The  second  largest  cause  of  human- 
related  manatee  mortality  is  entrapment 
in  water  control  structures  and 
navigation  locks  (U.S.  Fish  and  Wildlife 
Service  2001).  Manatees  may  be  crushed 
in  gates  and  locks  or  may  be  trapped  in 
openings  where  flows  prevent  them 
from  surfacing  to  breathe.  Locks  and 
gates  were  responsible  for  159  manatee 
deaths  between  1976  and  1999  (U.S. 
Fish  and  Wildlife  Service  2000).  While 
there  are  no  well-defined  patterns 
characterizing  these  mortalities,  it  is 
believed  that  periods  of  low  rainfell 
increase  the  likelihood  of  manatees 
being  killed  in  these  structures.  These 
periods  require  more  frequent,  large- 
scale  movements  of  water,  which 
require  more  frequent  gate  openings  and 
closings  in  areas  that  attract  manatees 
searching  for  fresh  water. 

Manatees  are  also  affected  by  other 
human-related  activities.  Impacts 
i"esulting  from  these  activities  include 
death  caused  by  entrapment  in  pipes 
and  culverts;  entanglement  in  ropes, 
lines,  and  nets;  ingestion  of  fishing  gear 
or  debris;  vandalism;  and  poaching. 
These  activities  have  accounted  for  106 
manatee  deaths  since  1976,  an  average 


of  4  deaths  per  year.  As  with  watercraft- 
related  mortalities,  other  human-related 
deaths  also  appear  to  be  increasing,  with 
31  deaths,  approximately  3  percent  of 
the  total  mortalities,  recorded  between 
1997  and  2000  attributed  to  these 
sources.  This  is  an  average  of  7.75 
deaths  per  year  over  the  last  4  years 
attributable  to  other  human-related 
activities. 

Harassment  of  manatees  is  a  concern, 
particularly  when  it  impedes  the  use  of 
warm  water  areas  critical  to  manatee 
survival  during  periods  of  cold  weather. 
In  particular,  an  increasing  number  of 
swimmers  and  divers  are  visiting 
Florida's  waters  to  view  and  swim  with 
the  manatees.  The  presence  of  large 
numbers  of  people  and  the  resultant 
disturbance  has  been  documented  to 
cause  manatees  to  leave  warm  water 
areas  (Jay  Gorzaleny,  Mote  Marine 
Laboratory,  personal  communication 
2001).  On  occasion,  divers  and 
swimmers  have  been  observed 
attempting  to  pet.  chase,  ride,  and  even 
sit  on  manatees.  This  type  of  harassment 
may  cause  the  manatee  to  leave  wanner 
water  to  find  relief  from  the  harassment 
in  colder  areas  where  there  are  fewer 
people.  Such  responses,  if  they  are 
instigated  by  human  harassment,  are 
.  considered  take  under  the  ESA  and 
MMPA. 

In  response  to  these  problems  and  the 
watercraft-related  impacts  in  particular, 
conservation  agencies,  such  as  the 
Service  and  the  Florida  Fish  and 
Wildlife  Conservation  Commission 
(FWC),  have  increased  their  emphasis 
on  enforcement  and  compliance  with 
manatee  speed  zones  by  adding  new 
officers,  conducting  enforcement  task 
force  initiatives,  increasing  overtime, 
and  increasing  the  proportion  of  law 
enforcement  time  devoted  to  manatee 
conservation.  We  are  also  continuing  to 
evaluate  development  proposals  that 
would  increase  watercraft  traffic  in 
manatee  habitats  where  speed  zones, 
signage,  and  enforcement  are 
insufficient.  To  further  address  the 
negative  effects  of  human  actions  on 
manatees,  we  are  establishing  two 
additional  manatee  refuges  in  Florida. 

The  authority  to  establish  protection 
areas  for  the  Florida  manatee  is 
provided  by  the  ESA  and  the  MMPA. 
and  is  codified  in  50  CFR  part  17. 
subpart  J.  We  may,  by  regulation, 
establish  manatee  protection  areas 
whenever  there  is  substantial  evidence 
showing  such  establishment  is 
necessary  to  prevent  the  taking  of  one  or 
more  manatees. 

We  may  establish  two  types  of 
manatee  protection  areas — manatee 
refuges  and  manatee  sanctuaries.  A 
manatee  refuge,  as  defined  in  50  CFR 
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17.102,  is  an  area  in  which  we  have 
determined  that  certain  waterbome 
activities  would  result  in  the  taking  of 
one  or  more  manatees,  or  that  certain 
wateibome  activities  must  he  restricted 
to  prevent  the  taking  of  one  or  more 
manatees,  including  but  not  limited  to 
a  taking  by  harassment.  A  manatee 
sanctuary  is  an  area  in  which  we  have 
determined  that  any  waterbome  activity 
would  result  in  the  taking  of  one  or 
more  manatees,  including  but  not 
limited  to  a  taking  by  harassment.  A 
waterbome  activity  is  defined  as 
including,  but  not  limited  to, 
swimming,  diving  (including  skin  and 
SCUBA  diving),  snorkeling,  water 
skiing,  surfing,  fishing,  the  use  of  water 
vehides,  and  dredging  and  filling 
activities. 

Throiighout  the  development  of  this 
rule,  many  commenters  cited  the 
increase  in  the  overaU  size  of  the 
manatee  population  as  evidence  that  the 
establishment  of  additional  manatee 
protection  areas  is  not  needed.  Recent 
data  regarding  the  size  of  the  manatee 
population  are  very  encouraging,  and 
indicate  that  local.  State,  and  Federal 
efibrts  to  recover  the  manatee  are 
working.  Howev«',  we  remain 
concerned  that  waterbome  activities  are 
resulting  in  take  of  manatees,  which  is 
not  allowed  imder  the  ESA  and  MMPA, 
and  which  may  slow  or  even  impede 
further  recovery.  Our  obligation  imder 
the  ESA  and  MMPA  is  to  further 
manatee  recovery,  so  that  we  may 
someday  achieve  our  goal  of  removing 
the  species  from  the  List  of  Endangered 
and  Threatened  Wildlife  and  Plants. 
This  includes  using  available  tools,  as 
practicable,  to  reduce  the  level  of 
human-related  manatee  mortality.  The 
establishment  of  manatee  protection 
areas  is  one  such  tool.  We  are  pursuing 
other  complementary  tools 
simtiltaneously,  as  described  in  the  next 
two  sections. 

Synopsis  of  Manatee  Lawsuit 
Settlement 

In  Save  the  Manatee  Club,  et  al.  v. 
Ballard,  et  al.  Civil  No.  00-00076  ECS 
(D.D.C.),  several  organizations  and 
individuals  filed  suit  against  the  Fish 
and  Wildlife  Service  and  the  U.S.  Army 
Corps  of  Engineers  (Corps)  alleging 
violations  of  the  Endangered  Species 
Act  (ESA),  Marine  Mammal  Protection ' 
Act  (MMPA),  National  Environmental 
Poficy  Act  (NEPA),  and  Administrative 
Procedure  Act  (APA).  Fom  groups 
representing  development  and  boating 
interests  intervened.  Following 
extensive  negotiations,  a  Settlement 
A^eement  was  approved  by  the  court 
on  January  5,  2001.  Under  die  terms  of 


the  settlement,  we  agreed  to  the 
following: 

•  Submit  a  proposed  rule  for  new 
refuges  and  sanctuaries  to  the  Federal 
Register  by  April  2,  2001,  and  submit  a 
final  mle  by  September  28,  2001. 
Subsequent  to  the  Federal  settlement, 
the  FWC  also  voted  to  settle  Save  the 
Manatee  v.  Egbert,  Case  No.  90-00- 
400CIV17-WS  (N.D.Fla)  (the  State  case). 
That  settlement,  which  was  entered  by 
the  court  on  November  7,  2001.  calls  for 
very  similar  protective  measiues  in 
many  of  the  locations  included  in  our 
proposed  rule.  As  a  result  of  these 
simultaneous  processes,  the  parties  in 
the  Federal  lawsuit  agreed  to  extend  the 
April  2  deadline  in  an  attempt  to 
negotiate  a  means  to  avoid  duplication 
of  effort  and  better  serve  the  public. 
Subsequent  negotiations  resulted  in 
additional  extensions,  which  resulted  in 
the  proposed  rule  being  submitted  to  the 
Federal  Register  on  August  3,  2001.  We 
also  agreed  to  evaluate  the  propriety  of 
invocation  of  our  emergency  sanctuary/ 
refuge  designation  authority.  We 
published  an  advance  notice  of 
proposed  nde-making  in  the  Federal 
Register  on  September  1,  2000,  and  held 
a  series  of  six  public  workshops  in 
December  2000.  We  received  1,752 
comments  in  response  to  the  advance 
notice,  and  396  people  attended  the 
public  workshops.  The  proposed  rule 
was  published  in  the  Federal  Register 
on  August  10,  2001  (66  FR  42318).  A  60- 
day  comment  period  followed  this 
publication.  In  addition,  we  held  four 
public  hearings  in  September  2001,  to 
provide  the  public  an  opportimity  to 
comment.  We  held  these  hearings  in 
Crystal  River,  Clearwater,  Venice,  and 
Melbourne,  Florida.  As  a  result  of  both 
the  public  hearings  and  written 
submissions,  we  received  approximately 
3,500  comments.  These  comments  are 
summarized  and  responded  to  in  the 
"Summary  of  Comments  and 
Recommendations"  section  of  this  rule. 

•  Revise  the  Manatee  Recovery  Plan. 
We  were  required,  by  December  1,  2000, 
to  make  a  draft  revised  Recovery  Plan 
available  for  public  review  and 
comment,  and  to  circulate  our  fiinal 
ievised  Recovery  Plan  for  signature  no 
later  than  Febraary  28,  2001.  We 
published  a  draft  revised  Recovery  Plan 
on  November  30,  2000,  and  received 
over  500  comments.  The  Plaintiffs  and 
Interveners  agreed  to  new  dates  for 
development  of  a  second  draft  and 
finalization  of  the  Recovery  Plan.  As  a 
result  of  the  comments,  we  made 
substantial  revisions  to  the  Recovery 
Plan  and  subsequently  issued  a  second 
draft  for  public  review  and  comment  on 
July  10,  2001.  The  Recovery  Plan  was 
finalized  on  October  30,  2001. 


•  Pursue  a  rulemaking  proceeding  to 
adopt  incidental  take  regulations  under 
the  MMPA.  By  March  6,  2001.  we  were 
required  to  submit  to  the  Federal 
Register  an  advance  notice  of  proposed 
rulemaking;  invite  by  letter  the  Corps 
and  other  entities  that  conduct  activities 
which  may  influence  factors  relating  to 
effects  of  watercraft  on  manatees  to 
participate  in  the  MMPA  rulemaking 
process;  and  promptly  provide  copies  of 
the  Federal  Register  notice  and 
invitation  letters  to  the  Plaintiffs  and 
Interveners.  The  advance  notice  was 
published  in  the  Federal  Re^stnr  on 
March  12,  2001,  and  copies  of  the 
advance  notice  and  invitation  letters 
were  mailed  to  the  Plaintiffs  and 
bitweners  on  March  6,  2001.  We  will 
determine  if  any  anticipated  take  by 
entities  participating  in  the  rulemaking 
process  meets  the  requirements  set  forth 
in  section  101(a)(5)  of  the  MMPA,  16 
U.S.C  1371(a)(5).  The  process  should 
result  in — (1)  if  tiie  requirements  set 
forth  in  section  101(a)(5)  of  the  MMPA 
are  deemed  satisfied,  a  proposed  and 
final  MMPA  incidental  take  reguktioa; 
(2)  preparation  of  appropriate  NEPA 
documentation  which  will  identify  and 
assess  the  direct,  indirect,  and 
ounulative  effects  of  the  overall  MMPA 
regulation  (either  an  Environmental 
Assessment  (EA)  or  an  Environmental 
hnpact  Statement  (EIS));  (3)  detailed 
assessments  of  agency  programs, 
including  cumulative  effects  on 
manatees  and  their  habitat,  for  any 
activities  covered  under  the  regulation; 
and  (4)  consultation  pursuant  to  section 
7  of  the  ESA.  We  have  determined  that 
we  will  prepare  an  EIS  in  association 
with  this  action.  Draft  and  final 
products  are  due  on  November  5.  2002. 
and  May  5.  2003.  respectively.  If  the 
requirements  of  the  MMPA  cannot  be 
met,  we  must  notify  the  Plaintiffs  and 
Interveners  as  soon  as  practicable,  and 
publish  a  n^ative  finding  in  the 
Federal  Register  with  the  basis  for 
denying  the  request.  We  must  publish 
our.  negative  finding  by  May  5.  2003.  We 
will  conduct  public  hearings  on  draft 
proposals  as  appropriate. 

•  By  March  6,  2001,  furnish  Plaintiffs 
and  Interveners  with  a  letter  describing 
how  we  will  spend  increased 
enforcement  resources  in  FY  2001.  This 
letter  was  sent  on  March  6,  2001. 

•  Revise,  and  make  available  for 
public  review,  our  "interim  guidance" 
for  addressing  potential  manatee 
impacts  associated  with  development 
and  permitting  of  new  watercraft  access 
facilities.  We  were  required  to  submit 
this  document  by  March  6,  2001.  The 
revised  dociunent  appeared  in  the 
Federal  Register  on  March  14,  2001  (66 
FR  14924-32).  We  agreed  to  provide  at 
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least  thirty  (30)  days  of  public  comment 
and  actually  provided  sixty  (60)  days 
comment  on  the  revised  draft  guidance. 
The  final  decision  on  the  guidance  was 
released  to  the  public  on  August  13, 
2001,  and  published  in  the  Federal 
Register  on  August  21,  2001  (66  FR 
43885). 

•  Provide  written  progress  reports  on 
the  status  of  tasks  agreed  upon  in  the 
settlement  agreement  every  6  months. 
The  first  report  was  due  and  was 
provided  to  the  parties  on  July  5,  2001. 

•  Provide  copies  of  concurrence  and 
non-conciurence  letters  to  Plaintiffs  and 
Interveners.  Whenever  we  send  a  letter 
to  the  Corps  in  response  to  the  Corps' 
determination  that  a  project  "may 
affect"  the  manatee  or  "may  affect  but 

is  not  likely  to  adversely  affect"  the 
manatee,  we  are  required  to 
conaurently  make  a  copy  of  the 
correspondence  available  to  the 
Plaintiffs  and  Interveners.  This 
obligation  may  be  satisfied  by 
establishing  a  web-based  system  or  by 
transmitting  a  copy  of  the  letter  by  U.S. 
mail  or  electronically.  Until  such  time 
as  we  establish  a  web-based  system,  we 
will  forward  copies  by  U.S.  mail.  These 
letters  have  been  provided  accordingly. 

•  Provide  copies  of  Biological 
Opinions  (BO).  Whenever  we  issue  a 
final  BO  regarding  the  effect  of  a 
particular  project  on  manatees  or 
manatee  critical  habitat,  we  are  required 
to  concurrently  make  a  copy  of  that 
opinion  available  to  the  Plaintiffs  and 
Interveners.  This  obligation  may  be 
satisfied  by  establishing  a  web-based 
system  or  by  transmitting  a  copy  of  the 
opinion  by  U.S.  mail  or  electronically. 
Until  such  time  as  we  establish  a  web- 
based  system,  we  will  forward  copies  by 
U.S.  mail.  These  biological  opinions 
have  been  provided  accordin^y. 

Coordination  With  State  Actions 

A  network  of  manatee  speed  zones 
and  sanctuaries  has  been  established 
throughout  peninsular  Florida  by 
Federal,  State,  and  local  governments. 
This  existing  structure  works  toward 
our  goal  of  providing  adequate  protected 
areas  throughout  peninsular  Florida  to 
satisfy  the  biological  requirements  of  the 
species.  The  purpose  of  our  current 
evaluation  is  to  identify  gaps  in  the 
existing  network  and  to  propose 
appropriate  measures  for  filling  those 
gaps.  We  have  focused  the  current 
action  on  those  sites  in  which  we  have 
determined  that  Federal  action  can 
effectively  address  the  needs  in  the 
particular  area. 

We  recognize  that  the  existing  system 
of  speed  zones  and  sanctuaries  has  been 
established  primarily  by  State  and  local 
governments.  We  also  recognize  the 


important  role  of  our  State  and  local 
partners,  and  we  continue  to  support 
and  encoiu^ge  State  and  local  measures 
to  improve  manatee  protection. 

The  sites  contained  in  the  proposed 
rule  were  selected  based  on  the  criteria 
described  below,  prior  to  the  disclosure 
of  terms  of  the  proposed  settlement  in 
the  State  case.  That  settlement  contains 
a  list  of  sites  that  the  FWC  will  be 
evaluating  for  potential  State 
designation  of  speed  zones  and 
sanctuaries.  There  is  considerable 
overlap  in  terms  of  sites  identified  in 
that  settlement  and  the  sites  discussed 
in  our  proposed  rule.  The  fact  that  the 
State's  list  of  sites  is  more  expansive 
than  the  list  in  our  proposed  rule  does 
not  indicate  a  determination  on  our  part 
that  sites  on  the  State's  list,  and  not 
proposed  by  us,  do  not  warrant 
designation,  but  is  rather  a  reflection  of 
our  focusing  on  sites  for  which  we 
believe  we  can  provide  the  most 
effective  protection  for  manatees,  given 
our  staffing  and  funding  limitations. 

We  have  been  coordinating  closely 
with  the  FWC,  since  the  terms  of  their 
proposed  settlement  were  disclosed,  to 
determine  which  sites  are  most 
appropriate  for  State  designation  and 
which  are  better  suited  for  Federal 
designation.  At  the  time  our  proposed 
rule  was  prepared,  final  agreement  had 
not  been  reached  on  the  terms  of  the 
proposed  State  settlement.  Pursuant  to 
the  terms  of  our  settlement  agreement 
described  previously  we  were  required 
to  submit  our  proposed  rule  to  the 
Federal  Register  by  April  2,  2001. 
which  was  prior  to  the  time  in  which 
the  FWC  made  a  final  decision 
regarding  sites  they  intend  to  evaluate. 
As  stated  previously,  the  deadline  was 
extended  on  several  occasions  by 
agreement  of  the  parties  in  an  attempt 
to  negotiate  a  means  to  avoid 
duplication  of  effort  and  better  serve  the 
public.  Alternatives  to  the  proposed  rule 
were  rejected  by  the  Plaintiffs,  as  were 
requests  for  further  extensions; 
therefore,  considerable  overlap  is 
possible  between  our  proposal  and 
potential  State  action. 

We  strongly  believe  that  the  State 
should  have  leadership  in  establishing 
additional  manatee  protection  areas. 
However,  we  also  must  meet  our 
settlement  obligations.  Therefore,  we 
will  continue  to  participate  in  the 
State's  evaluation.  If  the  State  adopts 
identical  or  comparable  manatee 
protection  measures  to  the  ones  we 
adopt,  we  will  assess  whether 
withdrawing  Federal  designations  is 
appropriate.  We  will  also  continue  to 
evaluate  the  other  14  proposed  sites  not 
currently  included  in  this  final  rule,  and 
will  consider  foregoing  Federal 


designations  if  appropriate  measures  are 
adopted  by  the  Stafe  or  local 
governments.  Additionally,  we  will 
continue  to  monitor  other  sites  that  may 
warrant  additional  protection.-  If  we 
identify  additional  areas  in  need  of 
protection,  we  will  work  with  the  State 
to  establish  necessary  protection  or  may 
propose  actions  in  the  future,  as 
appropriate. 

Given  that  reducing  watercraft-related 
manatee  mortality  is  important  to  the 
recovery  of  the  species,  and  given 
continuing  watercraft-related  mortality 
in  Brevard  County,  we  have  decided  to 
proceed  with  final  designation  of  the 
Barge  Canal  and  Sykes  Creek  sites.  The 
remaining  14  sites  in  the  proposed  mle 
are  somewhat  less  urgently  in  need  of 
regulation  than  the  Barge  Canal  and 
Sykes  Creek  sites.  Therefore,  we  are 
deferring  final  mlemaking  on  these  sites 
until  December  1,  2002.  At  that  time,  if 
we  determine  that  designation  is 
warranted  for  the  remaining  14  sites, 
and  if  the  State  has  been  unable  to 
complete  rulemaking  on  those  sites,  we 
intend  to  proceed  with  final  rulemaking 
on  those  sites. 

Site  Selection  Process  and  Criteria 

In  preparation  for  this  action,  we  met 
with  representatives  from  local,  State, 
and  Federal  agencies  and  organizations 
involved  in  manatee  research, 
management,  and  law  enforcement. 
These  meetings  helped  us  to  develop  a 
list  of  sites  throughout  Florida  and 
southeast  Georgia  that  manatee  experts 
believed  should  be  "considered  for 
possible  designation  as  manatee 
protection  areas. 

As  mentioned  above,  we  published  an 
advance  notice  of  proposed  rulemaking 
in  the  Federal  Register  on  September  1 , 
2000  (65  FR  53222).  The  purpose  of  the 
advance  notice  was  to  inform  the  public 
that  we  were  initiating  the  process  of 
investigating  areas  for  possible 
designation  as  manatee  protection  areas, 
and  to  solicit  initial  public  input.  We 
received  1 ,752  responses  to  the  advance 
notice.  Of  these,  1,737  supported  our 
efforts  to  establish  additional  manatee 
protection  areas,  and  13  opposed  them. 
The  remaining  two  comments  did  not 
state  a  specific  opinion. 

We  also  conducted  six  public 
workshops  throughout  peninsular 
Florida  to  present  the  list  of  potential 
sites  and  to  solicit  public  input.  A  total 
of  396  people  attended  the  workshbps, 
and  166  provided  either  oral  or  written 
comments.  Of  these,  79  were  general  in 
nature,  either  supporting  our  efforts  to 
establish  additional  manatee  protection 
areas  (40)  or  opposing  them  (39).  An 
additional  36  comments  were  not 
specific  to  the  topic  or  discussed  other 
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items.  Fifteen  commenters  provided 
specific  information  or  comments, 
including  recommendations  to  increase 
enforcement,  increase  education,  use 
new  technology  including  satellite 
tracking  of  manatees,  and  other  rule- 
related  topics.  Of  the  remaining 
comments,  28  specifically  opposed  and 
8  specifically  supported  the 
establishment  of  additional  manatee 
protection  areas. 

We  selected  sites  for  inclusion  in  the 
proposed  rule  from  the  list  of  sites 
developed  through  the  preliminary 
meetings  and  the  information  gathered 
at  the  public  workshops  and  in  response 
to  the  advance  notice.  We  based  site 
selection  on  foiir  factors:  (1)  Evidence 
that  the  site  is  used  by  manatees;  (2) 
historic  evidence  of  take  (harm  or 
harassment)  of  manatees  at  the  site  due 
to  waterbome  human  activities;  (3)  the 
potential  for  additional  take  based  on 
manatee  and  biunan  use  of  the  site;  and 
(4)  a  determination  that  we  could 
implement  effective  measures  at  the  site 
to  address  the  identified  problem. 

In  documenting  manatee  use  and 
historic  manatee  harm  and  harassment, 
we  relied  on  the  best  available  data 
including  aerial  survey  data,  manatee 
mortality  data,  and  information  from  the 
Florida  Marine  Research  Institute, 
Pathobiology  Laboratory,  and  other 
information  from  State  and  Federal 
soiirces.  These  data  were  supplemented 
with  information  from  manatee  experts 
and  the  public,  and  our  best 
professional  judgment.  In  determining 
the  potential  eifectiveness  of  our 
proposed  actions,  we  considered  the 
costs  of  managing  and  enforcing  sites 
versus  the  benefits  to  manatee 
conservation.  Costs  associated  with  site 
management  include  installation  and 
maintenance  of  appropriate  signage, 
public  education,  and  enforcement.  In 
addition,  designation  of  sanctuaries  in 
the  waters  bordered  by  private  property 
would  entail  additional  administrative 
burdens  in  terms  of  identifying  and 
providing  access  to  affected  residents. 
We  considered  these  administrative 
burdens  in  selecting  sites.  Finally,  we 
evaluated  the  efi^ectiveness  of  our 
actions  against  the  likely  effectiveness 
of  actions  by  State  and/or  local 
governments.  As  stated  previously,  it 
was  our  goal  to  avoid  sites  that  could  be 
most  effectively  addressed  by  State  or 
local  government.  However,  the  parallel 
suits  against  the  State  and  Federal 
goveroments  limited  early  coordination 
in  the  development  of  this  proposal  and 
the  proposed  State  settlement. 
Therefore,  duplication  of  effort  may 
occur  in  the  futtue.  To  resolve  this,  as 
appropriate  we  will  consider 
withdrawing  any  actions  where 


comparable  State  or  local  protection  is 
established.  We  did,  however,  make 
every  effort  to  make  our  designations 
consistent  with  the  existing  adjacent 
State  or  local  designations. 

Definitions 

"Idle  speed"  means  the  minimum 
speed  needed  to  maintain  watercraft 
steerage. 

"Planing"  means  riding  on  or  near  the 
water's  siuface  as  a  result  of  the 
hydrodynamic  forces  on  a  watercraft's 
hull,  sponsons  (projections  ftt)m  the 
side  of  a  ship),  foils,  or  other  surfaces. 
A  watercraft  is  considered  on  plane 
when  it  is  being  operated  at  or  above  the 
speed  necessary  to  keep  the  vessel 
planing. 

"Slow  speed"  means  the  speed  at 
which  a  watercraft  proceeds  when  it  is 
fully  off  plane  and  completely  settled  in 
the  water.  Watercraft  must  not  be 
operated  at  a  speed  that  creates  an 
excessive  wake.  Due  to  the  different 
speeds  at  which  watercraft  of  different 
sizes  and  configurations  may  travel 
while  in  compliance  with  this 
definition,  no  specific  speed  is  assigned 
to  slow  speed.  A  watercraft  is  not 
proceeding  at  slow  speed  if  it  is — (1)  on 
a  plane,  (2)  in  the  process  of  coming  up 
on  or  coming  off  of  plane,  or  (3)  creating 
an  excessive  wake.  A  watercraft  is 
proceeding  at  slow  speed  if  it  is  fully  off 
plane  and  completely  settled  in  the 
water,  and  not  creating  an  excessive 
wake. 

"Slow  speed  (channel  exempt)" 
designates  a  larger  area  where  slow 
speed  is  required,  through  which  a 
maintained,  marked  channel  is  exempt 
ft'om  the  slow  speed  requirement. 

"Slow  speed  (channel  included)" 
means  that  the  slow-speed  designation 
applies  to  the  entire  marked  area, 
including  within  the  designated 
channel. 

"Wake"  means  all  changes  in  the 
vertical  height  of  the  water's  siuface 
caused  by  the  passage  of  a  watercraft, 
including  a  vessel's  bow  wave,  stem 
wave,  and  propeller  wash,  or  a 
combination  of  these. 

WeJiave  amended  the  definition  of 
"water  vehicle"  to  include  the  terms 
watercraft  and  vessel.  These  terms  are 
used  Interchangeably  in  the  rule  and  in 
50  CFR  subpart  J. 

We  have  also  added  personal 
watercraft  to  this  definition. 

Areas  Designated  as  Manatee  Refiiges 

Barge  Canal 

We  are  establishing  a  manatee  refuge, 
containing  approximately  276.3  hectares 
(ha)  (682.7  acres),  for  the  purpose  of 
regulating  watercraft  operation  to  slow 


speed  (channel  Included)  for  the  entire 
length  of  the  Barge  Canal  and  extending 
eastward  to  the  Canaveral  Locks, 
Brevard  County.  These  regulations  will 
be  in  effect  all  year. 

The  Barge  Canal  serves  as  a  travel 
corridor  between  the  Indian  and  Banana 
Rivers  for  manatees  and  mariners  alike. 
Aerial  survey  data  indicate  significant 
use  of  the  site  by  m'anatees.  Currently 
there  are  four  areas  within  the  Barge 
Canal  that  are  regulated  by  the  State  as 
40-kilometers-per-hour  (25-mlles  per 
hour)  zones  with  a  7.6-meters  (25-feet) 
slow-speed  shoreline  buffer,  all  year, 
while  the  remainder  of  the  Barge  Canal 
is  a  slow-speed  all-year  zone.  High- 
speed vessel  operation  in  a  confined 
migration  corridor  has  an  enhanced 
likelihood  of  resulting  In  take  of 
manatees.  There  have  been  16 
watercraft-related  manatee  mortalities  in 
the  Barge  Canal  and  its  vicinity  (Florida 
Marine  Research  Institute  2000). 
Requiring  vessels  to  operate  at  slow 
speed  would  minimize  the  potential  for 
take  of  manatees. 

The  State  recently  approved  new 
regulations  for  Brevard  County  that 
would  also  designate  the  Barge  Canal  as 
a  slow-speed  zone;  thereby  providing  a 
comparable  level  of  manatee  protection 
as  oiu*  designation.  A  niunber  of 
organizations  and  individuals  have 
appealed  the  State's  rulemaking  and  It 
is  uncertain  at  this  time  when,  or 
whether,  the  State's  designation  may 
take  effect.  Due  to  the  lu-gent  need  to 
reduce  watercraft-related  mortality  in 
the  Barge  Canal,  we  are  proceeding  with 
this  designation  at  this  time  so  that 
appropriate  protective  measures  will  be 
in  place  should  the  State  be  uhable  to 
implement  its  rule. 

Sykes  Creek 

We  are  establishing  a  manatee  refuge, 
containing  342.3  ha  (845.8  acres)  more 
or  less.  In  Sykes  Creek  in  Brevard 
County  for  the  purpose  of  regulating 
watercraft  operation  to  slow-speed 
(channel  included)  all  year. 

Aerial  siuvey  data  Indicate  a 
significant  amoimt  of  manatee  use  of 
Sykes  Creek.  Manatees  consistently  use 
this  site  for  feeding,  resting,  and 
breeding.  Like  the  Barge  Canal,  It  is  a 
fairly  narrow  water  body  and  has  been 
the  site  of  13  watercraft-related  manatee 
mortalities  (Florida  Marine  Research 
Institute  2000).  High-speed  vessel 
operation  in  this  area  has  a  high 
likelihood  of  resulting  In  take  of 
manatees.  Regulating  vessels  to  proceed 
at  slow  speed  minimizes  the  likelihood 
of  a  take  incident. 

The  State  recently  approved  new 
regulations  for  Brevard  County  that 
would  also  designate  Sykes  Creek  as  a 
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slow  speed  zone;  thereby  providing  a 
comparable  level  of  manatee  protection 
as  our  designation.  A  number  of 
organizations  and  individuals  have 
appealed  the  State's  rulemaking  and  it 
is  imcertaln  at  this  time  when,  or 
whether,  the  State's  designation  may 
take  effect.  Due  to  the  urgent  need  to 
reduce  watercraft-related  mortality  in 
Sykes  Creek  we  are  proceeding  with  this 
designation  at  this  time  so  that 
appropriate  protective  measures  will  be 
in  place  should  the  State  be  unable  to 
implement  its  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  August  10,  2001,  proposed  rule 
(66  FR  42318).  we  requested  all 
Interested  parties  to  submit  factual 
reports  or  information  that  might 
contribute  to  the  development  of  a  final 
rule.  We  sent  direct  notification  of  the 
proposal  and  public  hearings  to  3,258 
Institutions  and  individuals.  Including 
Federal  and  State  agencies,  county 
governments,  scientific  organl2»tions, 
and  Interested  parties.  We  published 
legal  notices  announcing  the  proposal, 
inviting  public  comment,  and 
announcing  the  schedule  for  publicf 
hearings,  on  August  30,  2001,  In  the  Fort 
Myers  News-Press.  Citrus  County 
Chronicle,  Daytona  Beach  News- 
Journal,  and  Naples  Daily  News,  on 
August  31,  2001,  in  the  St.  Petersburg 
Times,  Miami  Herald,  Orlando  Sentinel, 
Charlotte  Sun-Herald,  and  Tallahassee 
Democrat,  and  on  September  4,  2001,  in 
Florida  Today.  The  comment  period 
closed  on  Octobw  9.  2001.  We  held  the 
public  hearings  at  the  Plantation  Inn 
and  Conference  Center  in  Crystal  River, 
Florida,  on  September  10,  2001; 
Harborvlew  Convention  Center  in 
Clearwater,  Florida,  on  September  11. 
2001;  Holiday  Inn  in  Venice,  Florida,  on 
September  12,  2001;  and  the  Radisson 
Hotel  &  Conference  Center  in 
Melbourne.  Florida,  on  September  13, 
2001.  Approximately  315  people  were 
in  attendance  at  the  public  hearings.  We 
received  oral  conunents  ftx)m  121 
individuals. 

During  the  comment  period,  we 
received  approximately  3,500  written 
and  oral  comments  concerning  the 
proposal.  Most  expressed  opposition  to, 
or  concern  about,  the  proposed 
designation;  however,  a  number  of 
individuals  supported  the  proposed 
action.  Opposition  to  the  proposed 
designation  primarily  centered  on 
perceived  economic  effects  and 
potential  inconvenience  to  boaters 
resulting  bom  the  action,  and  the 
adequacy  of  current  State  conservation 
actions  to  protect  the  manatee.  We 
received  comments  from  one.  State 


agency  and  the  Governor  of  Florida.  The 
remaining  comments  were  bom 
individuals  or  representatives  of 
organizations  or  groups.  The  Governor 
of  Florida  stated  support  for  the 
proposed  action.  The  following  is  a 
summary  of  the  comments  received. 
Comments  of  a  similar  nature  have  been 
grouped  together.  Comments  related  to 
specific  sites  in  the  proposed  rule,  other 
than  the  two  discussed  in  this  final  rule, 
will  be  addressed  when  final 
determinations  for  those  sites  are 
published. 

Comment  1 :  The  FWC  noted  our 
intention  to  consider  withdrawing 
Federal  designations  should  State  or 
local  governments  enact  comparable 
protective  measures,  and  reconunended 
that  we  define  the  means  by  which  we 
will  determine  if  actions  by  State  or 
local  governments  provide  a  comparable 
level  of  protection. 

Response:  With  regard  to  the  Barge 
Canal  and  Sykes  Creek,  we  believe  that 
the  pending  State  rule  for  Brevard 
County  provides,  on  balance,  a  greater 
level  of  manatee  protection  than  our 
nile.  While  we  continue  to  have 
reservations  regarding  certain 
exemptions  that  have  been  granted  by 
^  the  State  (see  response  to  Comment  21 
below),  it  is  clear  that  the  FWC's 
Brevard  Coimty  rule,  taken  as  a  whole, 
provides  needed  protection  to  a  far 
greater  area  than  our  rule.  The  FWC  rule 
addresses  the  four  areas  identified  in 
our  proposed  rule  (Barge  Canal,  Sykes 
Creek,  Haulover  Canal,  and  Cocoa  Beach 
Municipal  Park)  with  similar  or 
identical  measiues.  Additionally,  the 
FWC  rule  provides  additional  protection 
for  manatees  throughout  the  Indian 
River  and  Banana  River  within  Brevard 
County  by  adding  additional  shoreline 
buffers  and  by  eliminating  several  high- 
speed access  channels.  As  such,  shoidd 
the  State  prevail  in  the  challenge  to 
their  rulemaking,  we  believe  that  the 
Federal  designation  of  the  Barge  Canal 
and  Sykes  Creek  would  likely  be 
unnecessary.  We  view  this  as  a  prime 
example  of  how  the  greater  resources  of 
the  FWC  can  enable  them  to  accomplish 
more  through  State  action  than  can  be 
accomplished  through  Federal  action. 

With  respect  to  the  other  14  sites 
identified  in  our  proposed  rule,  we 
cannot,  at  this  time,  identify  specific 
standards  for  what  would  constitute 
comparable  levels  of  protection.  We 
recognize  that  there  may  be  alternative 
means  of  implementing  effective 
protective  measures  at  many  of  these 
sites.  These  alternatives  may  be  beyond 
our  authority  or  resources  to  implement 
through  out  rulemaking,  but  may  be 
available  to  State  or  local  governments.  . 
Rather  than  limiting  the  options  of  State 


and  local  governments  by  insisting  that 
they  enact  regulations  identical  to  those 
we  have  proposed,  we  intend  to 
participate  fully  in  the  State  and  local 
rulemaking  processes  and  to  articulate 
oiu-  views  and  recommendations 
regarding  proposed  protective  measures 
as  early  as  possible  in  those  processes, 
particularly  with  respect  to  whether  we 
consider  potential  protection  measures 
to  provide  a  comparable  level  of 
protection. 

Comment  2:  The  FWC  noted  that 
appropriate  posting  of  designated 
manatee  protection  areas  is  a  critical 
element  in  the  success  of  manatee 
protection  zones,  and  recommended 
that  we  incorporate  meetings  with  the 
FWC,  appropriate  Inland  Navigation 
Districts,  and  local  governments,  to 
develop  a  clear  delineation  of 
responsibilities  for  posting  signs  for 
federally  designated  areas. 

Response:  We  agree  that  appropriate 
signage  is  a  critical  element  to  the 
effective  implementation  of  manatee 
protection  areas.  We  will  fully  involve 
the  FWC,  appropriate  Inland  Navigation 
District  and  local  governments,  as  well 
as  the  U.S.  Coast  Guard,  in  the 
development  of  sign  plans  for  all 
Federal  manatee  protection  areas. 

Comment  3:  The  FWC  expressed 
concern  regarding  enforcement  of  the 
new  manatee  protection  areas  and 
recommended  that  we  clarify  that  we 
are  responsible  for  enforcement  of  these 
areas.  "They  also  expressed  concern  that 
establishment  of  Federal  manatee 
protection  areas  in  and  adjacent  to  State 
speed  zones,  which  carry  different 
penalties  for  violation,  may  generate 
confusion  among  the  boating  public. 

Response:  Manatee  protection  areas 
are  only  effective  to  the  extent  that 
boaters  comply  with  posted  regulations. 
As  such,  enforcement  is  an  essential 
component  of  our  effort  to  establish 
additional  manatee  protection  areas. 
FWC  officers  are  authorized  to  enforce 
Federal  manatee  protection  area 
regulations,  just  as  o\ii  law  enforcement 
officers  can  and  do  enforce  State 
manatee  protection  regulations.  We 
welcome  any  assistance  that  the  FWC 
can  provide  in  the  enforcement  of  these 
manatee  protection  areas,  but  we  have 
made  a  commitment  to  ensure  that 
adequate  enforcement  is  provided  for 
these  areas.  As  noted  above,  the  ability 
to  adequately  post  and  enforce 
designated  sites  was  an  important  fector 
in  our  site  selection  process. 

Comment  4:  The  FWC  noted  that  we 
have  deferred  action  on  the  remaining 
14  sites  identified  in  the  proposed  rule 
until  December  2002  to  give  State  and 
local  governments  the  opportunity  to 
enact  comparable  protective  measures. 
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The  FWC  stated  that  they  have  no  plans 
to  consider  rules  in  two  of  the  sites  in 
the  proposed  rule  (Little  Sarasota  Bay 
and  Shell  Island)  and  that  no  final  State 
action  would  be  taken  on  sites  in  Tampa 
Bay  by  December  2002. 

Response:  We  note  that,  while  State 
action  on  the  sites  in  Tampa  Bay  is  not 
anticipated  to  occur  prior  to  December 
2002,  local  action  is  likely  within  this 
timeframe.  Pinellas  County  has  recently 
adopted  an  ordinance  to  provide 
increased  manatee  protection  at  the 
Bartow  Power  Plant,  and  we  are 
currently  evaluating  the  efiectiveness  of 
this  action.  Additionally,  Hillsborough 
County  is  cuiT«itly  considering 
measures  to  improve  manatee  protection 
in  much  of  Tampa'Bay.  including  the 
Gannon  and  Tampa  Electric  Company 
power  plant  sites  identified  in  our 
proposed  rule.  We  will  monitor  the 
progress  of  these  initiatives  over  the 
coming  months  to  determine  whether 
the  proposed  Federal  designations  are 
warranted. 

Information  regarding  the  Shell  Island 
and  Litde  Sarasota  Bay  sites  was 
presented  during  the  public  comment 
period.  We  are  continuing  to  evaluate 
the  information  and  have  made  no 
decisions  regarding  final  designation  of 
these  sites. 

Comment  5:  The  FWC  conciuted  with 
our  determination  that  the  data  strongly 
support  the  decision  to  designate  the 
Barge  Canal  and  Sykes  Creek  as  manatee 
protection  areas,  the  FWC  indicated 
they  support  our  proposed  designations 
for  these  areas,  but  reconunended  that 
the  Federal  rules  be  repealed  if  the  FWC 
is  successful  in  defencfing  their  recently 
adopted  rules. 

Response:  We  agree  that,  should  the 
State  prevail  in  the  challenge  to  their 
Brevard  County  rule,  the  Federal 
designations  would  likely  be 
unnecessary. 

Comment  6:  Several  coounenters 
recommended  establishing  manatee 
protection  areas  at  several  sites  in 
addition  to.  or  in  lieu  of.  the  16  sites 
identified  in  the  proposed  rule.  Other 
sites  recommended  for  considerations 
included — the  downtown  Jacksonville 
portion  of  the  St.  John's  River.  Duval 
County;  Goodby's  Creek.  Duval  County; 
the  Tomoka  River.  Volusia  Coimty;  the 
Canaveral  sewer  outfall.  Brevard 
County;  the  Indian  River  southeast  of 
the  railroad  bridge  causeway,  Brevard 
County;  the  HaiUover  Canal  observation 
area.  Brevard  County;  the  Riviera  Beach 
power  plant  outfall.  Palm  Beach  County; 
the  Weeki  Wachee  River,  Hernando 
County;  the  Little  Manatee  River. 
Hillsborough  County;  the  Manatee  and 
Braden  Rivers.  Manatee  County; 
Charlotte  Harbor,  Charlotte  County; 


Bokeelia  Point,  Lee  County;  San  Carlos 
Bay,  Lee  County;  the  Caloosahatchee 
River,  Lee  Coimty;  Mullock  Creek/Ten 
Mile  Canal,  Lee  County;  Estero  Bay,  Lee 
County;  Everglades  National  Park, 
Collier  and  Monroe  Counties;  Faka 
Union  Canal/Port  of  the  Islands,  Collier 
Coimty;  and  Ten  Thousand  Islands/ 
Chokoloskee  Bay,  Collier  County. 

Response:  In  designating  manatee 
protection  areas,  we  considered  the 
needs  of  the  species  on  an  ecosystem 
level  in  an  attempt  to  address  life 
requirements  of  die  manatee  and  to 
progress  toward  recovery  of  the  species. 
Tempering  this  evaluation  was  the 
limited  resources  available  to  us,  in 
terms  of  both  staffing  and  funding,  for 
accomplishing  the  establishment, 
maintenance,  and  regulation  and 
enforcement  of  designated  areas. 

All  of  the  above-mentioned  sites,  and 
many  others,  were  considered  at  some 
point  in  the  evaluation  process.  Some 
(suck  as  the  Weeki  Wadiee  River, 
Goodby's  Creek,  and  the  Canaveral 
sewOT  outfall)  did  not  meet  our  critraia 
for  further  consideration  because 
adequate  protective  measures  are 
currently  in  place  at  these  sites  and  the 
likelihood  of  future  take  at  these  sites  is 
limited,  provided  the  existing 
regulations  are  appropriately  enforced. 
Odiers  (such  as  Caloosahatdiee  Rivw, 
Everglades  National  Park,  and  Ten 
Thousand  Islands/Chokoloskee  Bay)  did 
not  meet  our  criteria  for  designation  at 
this  time  because  it  is  as  yet  unclear, 
based  on  current  information,  what 
additional  protective  measiires  could  be 
implemented  to  effectively  reduce  on- 
going watercraft-related  manatee 
mortality  in  these  areas;  however,  we 
agree  that  these  areas  warrant  further 
study.  We  note  that  even  the  commenter 
who  recommended  we  take  immediate 
action  in  the  Ten  Thousand  Islands/ 
Chokoloskee  Bay  area  could  ofiier  no 
specific  recommendation  as  to  what  to 
do  in  this  area.  We  agree  that  the 
remaining  sites  mentioned  above  (the 
St.  John's  River  in  downtown 
Jacksonville,  the  Tomoka  River,  the 
Haulover  Canal  observation  area,  the 
Indian  River  southeast  of  the  railroad 
bridge  causeway,  the  Riviera  Beach 
power  plant  outfedl,  the  Little  Manatee 
River,  the  Manatee  and  Braden  Rivers, 
Charlotte  Harbor,  Bokeelia  Point,  Estero 
Bay,  San  Carlos  Bay,  Mullock  Creek/Ten 
Mile  Canal,  and  Faka  Union  Canal/Port 
of  the  Islands)  do,  or  may.  warrant 
further  consideration,  particularly  if 
State  or  local  efforts  to  improve  manatee 
protection  at  these  sites  are 
unsuccessful,  and  if  manatees  do  not 
make  satisfactory  progress  toward 
recovery.  However,  we  do  not  agree 
with  the  conunenters  that  action  at  any 


of  these  sites  is  any  more  urgent  than 
the  actions  identified  in  our  proposed 
rule.  As  previously  stated,  we  believe 
the  sites  included  in  this  final  rule  are 
areas  where  federal  action  could  be 
most  effective  for  manatee  conservation 
and  is  most  urgently  needed. 

We  are  committed  to  continuing  the 
protection  of  the  manatee  through  a 
cooperative  effort  with  our  management 
partners  at  the  Federal,  State,  and  local 
levels,  as  well  as  efforts  involving 
private  entities  and  members  of  the 
public.  We  encourage  State  and  local 
measures  to  improve  manatee 
protection.  Additionally,  we  have 
indicated  that  future  actions  could 
establish  additional  manatee  protection 
areas  if  die  need  becomes  apparent. 

Comment  7:  In  recommending  action 
at  the  sites  identified  in  Comment  6, 
scnne  commenters  noted  that  several  of 
the  sites  identified  in  our  proposed  rule 
were  under  consideration  for 
designation  by  the  FWC  and/or  local 
govonments,  and  questioned  our 
decision  to  include  such  sites  in  our 
proposed  rule,  given  the  likelihood  that 
these  sites  would  be  appropriatdy 
regulated  without  Federal  designation. 

Response:  Many  of  the  sites  in  our 
proposed  rule  and  the  two  sites  in  this 
fined  rule  are  currently  imder 
considwation  for  State  action.  We  first 
became  aware  of  this  overlap  when  the 
Plaintiffs  in  the  State  lawsuit  made  the 
terms  of  the  draft  settlement  agreement 
public.  Due  to  our  inability  to  discuss 
pending  legal  actions  with  the  FWC, 
only  the  Plaintifk  were  in  a  position  to 
recognize  the  overlap  and  conflicts 
between  the  two  setUement  agreements. 
The  Plaintiffs  did  not  raise  these 
conflicts  to  oiu  attention.  In  fact  we 
requested  and  received  several . 
extensions  of  the  deadline  for 
publishing  die  proposed  rule,  and 
during  these  extensions  several  options 
for  resolving  the  situation  were 
presented  to  the  Plaintiffs.  All  were 
rejected  along  with  our  request  for 
further  extensions.  As  such,  in  order  to 
meet  our  setdement  obligations,  we 
published  the  proposed  rule.  We  are 
publishing  this  final  rule  at  this  time 
because  we  have  determined  that  the 
actions  are  urgendy  needed  at  these 
sites  and  because  these  actions  will 
fulfill  our  setdement  obligations.  We 
have  deferred  action  on  the  remaining 
14  sites  because  they  are  somewhat  less 
urgendy  in  need  of  action,  and  in  order 
to  allow  for  additional  coordination 
with  State  and  local  governments. 

Comment  8:  One  commenter  stated 
that  we  excluded  areas  from  the 
proposed  rule  that  are,  in  their  view,  of 
extremely  high  priority,  while  including 
in  our  proposed  rule  a  number  of  sites 
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that  are,  in  their  view,  of  much  lower 
concern  and/or  are  being  addressed  in 
other  ways. 

Response:  We  have  concluded  that 
the  sites  recommended  by  this 
commenter  either  do  not  warrant 
additional  protection,  or  are  of  no 
higher  priority  than  the  sites  identified 
in  our  proposed  rule.  We  note  that  this 
commenter  agreed  that  the  Barge  Canal 
and  Sykes  Creek  are  in  need  of 
improved  manatee  protection. 

Comment  9:  Many  commenters 
recommended  that  we  take  action  on 
sites  identified  in  the  proposed  rule 
sooner  than  we  have  proposed.  Many 
recommended  that  we  make  emergency 
designations  on  the  Barge  Canal,  Sykes 
Creek,  and  the  Blue  Waters  on  the 
Homosassa  River,  and  make  final 
designations  on  other  sites  sooner  than 
December  2002. 

Response:  We  are  firmly  committed  to 
establishing  appropriate  manatee 
protection  in  concert  with  State  and 
local  agencies  and  authorities.  We 
believe  that  the  State  should  have  a  lead 
role  in  establishing  additional  manatee 
protection  areas.  As  such,  we  are 
providing  latitude  to  the  State  and  local 
governments  to  establish  protection  at 
14  of  the  proposed  manatee  protection 
areas  prior  to  finalizing  Federal  action. 
Such  protection  must  be  the  same  or 
comparable  to  that  described  in  our 
proposed  rule.  We  decided  to 
expeditiously  enact  protection  at  the 
Barge  Canal  and  Sykes  Creek  sites  after 
evaluation  of  the  significant  amount  of 
manatee  use  at  these  sites  and  the  high 
probability  of  take,  especially  lethal 
take,  at  these  sites,  and  after  we 
determined  that  we  could  implement 
effective  measures  to  reduce  take  at 
these  sites.  We  determined  that  enacting 
emergency  designations  at  any  of  the 
sites  identified  in  our  proposed  rule  was 
not  prudent  given  the  high  level  of 
public  use  of  these  waters  and  the  high 
level  of  public  interest/concern 
regarding  this  rulemaking.  While  we 
have  determined  that  effective  actions  to 
reduce  take  over  the  long  term  can  be 
implemented  at  the  remaining  14  sites 
identified  in  the  proposed  rule, 
immediate  action  at  these  sites  is  not 
necessary  to  prevent  take,  nor  is  it 
necessary  for  the  recovery  of  the 
species. 

Comment  10:  One  commenter  implied 
that  we  were  violating  the  terms  of  the 
settlement  agreement  in  the  Federal  case 
by  failing  to  propose  actions  at  sites 
identified  by  the  Plaintiffs  in  the 
Federal  case  to  be  of  hieh  priority. 

Response:  The  plain  language  of  the 
setdement  states  (paragraph  11):  "The 
parties  recognize  that,  in  evaluating  the 
need  for  refuges  and  sanctuaries  the 


Service  anticipates  considering  the 
heeds  of  the  manatee  at  an  ecosystem 
level  in  order  to  ensure  that  adequate 
protected  areas  are  available  throughout 
peninsular  Florida  to  satisfy  the 
biological  requirements  of  the  species, 
with  a  view  towards  the  manatees' 
recovery  within  the  meaning  of  section 
4  of  the  ESA."  The  settlement  agreement 
does  not  require  designation  of  any 
specific  sites  as  manatee  protection 
areas,  and  nowhere  in  the  settlement  is 
there  a  requirement  that  all  protected 
areas  established  to  meet  the  needs  of 
the  manatee  be  Federal.  Clearly,  in 
"evaluating  the  need"  we  must  consider 
the  existing  condition  of  the  ecosystem 
of  which  the  manatee  is  a  part,  which 
includes  an  extensive  network  of 
protected  areas  designed  specificedly  to 
meet  the  "needs  of  the  manatee."  As 
long  as  appropriate  protective  measures 
are  enacted,  whether  those  actions  are 
taken  by  State  or  Federal  agencies  does 
not  matter. 

The  recovery  plan  for  the  Florida 
manatee  makes  clear  that  achieving  the 
goal  of  recovery  will  necessarily  require 
the  cooperation  and  efforts  of  all 
stakeholders.  Our  proposed  rule  for 
manatee  protection  areas  was  also  clear 
on  this  point  when  it  stated: 

We  acknowledge  that  there  exists  a 
network  of  manatee  speed  zones  and 
sanctuaries,  which  have  been  established 
throughout  peninsular  Florida  by  Federal, 
State,  and  local  governments.  This  existing 
structure  works  toward  the  above-stated  goal 
of  providing  adequate  protected  areas 
throughout  peninsular  Florida  to  satisfy  the 
biological  requirements  of  the  species.  The 
purpose  of  our  evaluation  is  to  identify  gaps 
in  the  existing  network  and  to  propose 
appropriate  measures  for  filling  those  gaps. 

As  such,  we  have  clearly  met  the 
letter  and  spirit  of  the  setdement  with 
respect  to  designation  of  manatee 
protection  areas.  As  stated  previously, 
we  have  concluded  that  many  of  the 
sites  recommended  by  this  commenter 
do  not  warrant  Federal  designation  at 
this  time,  and  we  do  not  agree  that  the 
other  sites  recommended  by  the 
commenter  are  of  any  higher  priority 
than  the  sites  identified  in  the  proposed 
rule. 

Conunent  1 1 :  One  commenter  noted 
that  the  sites  identified  in  our  proposed 
rule  differ  in  some  respects  from  the 
"areas  with  inadequate  protection" 
identified  in  our  Final  Interim  Strategy 
on  Section  7  ConsiUtations  for 
Watercraft  Access  Projects  that  may 
Indirectly  Affect  the  Florida  Manatee 
(Fmal  hiterim  Strategy)  (66  FR  14924). 

Response:  The  areas  we  have 
proposed  for  designation  as  Federal 
manatee  protection  areas  are  in  some 
cases  different  from  the  waterbodies  we 


identified  as  "areas  with  inadequate 
protection"  for  the  purposes  of  the  Final 
Interim  Strategy.  Specifically,  of  the  13 
sites  for  which  we  proposed  16  manatee 
protection  areas,  only  6  are  also 
identified  as  "areas  with  inadequate 
protection"  in  the  Final  Interim 
Strategy. 

The  standard  for  manatee  protection 
areas  is  that  such  establishment  is 
"necessary  to  prevent  the  taking  of  one 
or  more  manatees"  (50  CFR  17.103). 
Because  "take"  is  very  broadly  defined, 
action  of  some  form  could  be  justified 
for  many  coastal  waters  in  the  State  of 
Florida.  In  order  to  focus  our  efforts  in 
the  current  rulemaking,  we  defined  four 
criteria  for  selecting  sites  as  follows — (1) 
evidence  that  the  site  is  used  by 
manatees:  (2)  historic  evidence  of  take 
(harm  or  harassment)  of  manatees  at  the 
site  due  to  waterborae  human  activities; 
(3)  the  potential  for  additional  take 
based  on  manatee  and  human  use  of  the 
site;  and  (4)  a  determination  that  we 
could  implement  effective  measures  at 
.the  site  to  address  the  identified 
problem.  Again,  many  sites  throughout 
Florida  could  be  argued  to  satisfy  the 
first  three  criteria  to  some  extent; 
however,  the  vast  majority  of  sites  do 
not  satisfy  criterion  four  because  of 
limitations  we  face  in  terms  of 
personnel  and  budget  and  because  many 
areas  present  manatee  protection 
problems  due  to  circumstances  that  are 
difficult  or  impossible  to  correct  within 
our  manatee  protection  area  authority. 

On  the  other  hand,  "areas  with 
inadequate  protection"  were  identified 
in  the  context  of  conducting  ESA 
section  7  consultations  regarding  U.S. 
Army  Corps  of  Engineers  authorization 
of  boat  access  facilities.  In  this  context, 
watercraft-related  "take"  of  manatees  is 
a  distant  indirect  effect  of  the 
authorization  of  a  boat  access  facility. 
While  we  agree  that  construction  of  boat 
access  facilities  is  a  potential 
contributing  factor  to  watercraft-related 
take  of  manatees,  in  the  vast  majority  of 
cases  a  direct  cause  and  effect 
relationship  does  not  exist  between  the 
construction  of  a  marina,  dock,  or  boat 
ramp,  and  watercraft-related  take  of 
manatees.  As  such,  in  order  to  be 
considered  an  "area  with  inadequate 
protection"  in  this  context,  the  existing 
protection  measures  on  a  given 
waterbody  must  be  such  that  the  likely 
result  of  adding  additional  boat  access 
to  the  area  is  a  foreseeable  increase  in 
watercraft-related  take.  This  could  be 
because  current  protection  measures  are 
either  totally  lacking  or  woefully 
inadequate  in  areas  with  chronic 
watercraft-related  take,  or  because  of 
issues  peculiar  to  the  waterbody  such 
that  incidental  take  of  manatees  is 


688  Federal  Regjgter/Vol.  67,  No.  4 /Monday,  January  7,  2002 /Rules  and  Regulations 


inevitable  regardless  of  protective 
measures  implemented. 

As  such,  the  standard  for  identifying 
a  waterbody  as  an  "area  with  inadequate 
protection"  is  generally  higher  than  that 
for  establishing  a  manatee  protection 
area.  This  is  why  7  of  the  13  areas 
proposed  as  manatee  protection  areas 
are  not  also  "areas  with  inadequate 
protection."  Conversely,  11  sites 
identified  as  "areas  with  inadequate 
protection"  were  not  proposed  as 
manatee  protection  areas.  This  is 
because  either  we  determined  that  we 
could  take  no  action  at  this  time  to 
effectively  address  the  identified 
problem  at  a  given  site,  or  we  decided 
that  action  at  a  particular  site  was  not 
as  high  a  priority  as  action  at  the  sites 
contained  in  the  proposed  rule,  and  was 
therefore  not  included  in  the  proposed 
rule  due  to  limitations  of  staff  and/or 
budget.  Designation  as  manatee 
protection  areas  could  be  proposed  for 
this  latter  group  of  sites  in  the  future,  if 
staffing  and  funding  permit,  and  if  such 
actions  are  determined  to  be  necessary 
for  the  recovery  of  the  species.  Our  list 
of  "areas  with  inadequate  protection" 
will  continue  to  be  updated  as  new 
information  becomes  available. 

Comment  12:  Some  commenters 
expressed  concern  that  requiring  boats 
to  travel  at  slow  speed  throughout  the 
entire  length  of  the  Barge  Canal  and 
Sykes  Creek  would  add  an  imreasonable 
amount  of  time  to  boat  trips  through  this 
area.  One  commenter  estiiaated  that  the 
designations  would  add  3  hours  and  12 
minutes  to  a  roimd  trip. 

Response:  In  response  to  this  concern 
we  tested  the  amoimt  of  time  required 
to  travel  from  the  southernmost  end  of 
the  slow  speed  zone  on  Sykes  Creek, 
through  Sykes  Creek  and  the  Barge 
Canal  to  the  Canaveral  Locks.  This 
represents  the  longest  possible  distance 
that  would  need  to  be  traveled  at  slow 
speed  under  this  final  rule.  Under  the 
existing  speed  zones  this  trip  currently 
takes  approximately  50  minutes.  Under 
the  conditions  established  in  this  final 
rule,  the  same  trip  will  take 
approximately  1  hour  and  25  minutes; 
an  increase  in  travel  time  of  35  minutes. 

Comment  13:  Several  commenters 
requested  that  we  hold  additional 
public  hearii^. 

Response:  One  public  hearing  was 
announced  with  Oie  proposed  rule.  We 
scheduled  an  additional  three  hearings 
in  order  to  provide  ample  opportunity 
for  public  comment.  All  hearings  were 
well  attended,  and  everyone  in 
attendance  was  afforded  the  opportxmity 
to  express  their  comments  and 
concerns.  Additionally,  we  afforded  a 
60-day  public  comment  period  to  allow 
for  the  submission  of  written  comments. 


Finally,  additional  information 
regarding  the  proposed  rule,  including 
the  material  presented  at  the  public 
hearings  has  been  available  on  our 
website.  We  have  also  responded,  in 
timely  fashion,  to  requests  for 
information  from  specific  stakeholders 
throughout  the  rulemaking  process.  We 
believe  that  we  have  provided  sufficient 
opportxmity  for  public  comment  on  this 
rulemaking. 

Comment  14:  Some  commenters 
expressed  concern  that  human  safety   . 
could  be  compromised  by  forcing  all 
boaters  into  narrow  channels, 
bottlenecks,  and  other  confined 
circumstances. 

Response:  We  were  very  cognizant  of 
human  safety  issues  during  the  design 
phase  of  the  manatee  protection  area 
planning  process.  Human  safety  while 
boating  has  always  been  and  will 
continue  to  be  the  responsibility  of  the 
vessel  operator.  The  two  manatee 
protection  areas  in  this  final  rule  require 
vessels  to  proceed  at  slow  speed  and,  as 
such,  enhance  boater  safety  while  in 
these  areas.  At  no  site  does  the 
designation  of  these  manatee  protection 
areas  place  mariners  in  a  position  of 
encountering  high-speed  vessel  traffic 
with  no  alternative  safe  route. 

Comment  15:  Some  commenters 
expressed  concern  that  human  safety 
will  be  compromised  by  requiring  vessel 
operators  to  proceed  at  slow  speeds  in 
the  face  of  emergency  situations,  like 
rapidly  approaching  thimderstorms  or 
medical  emergencies. 

Response:  Federal  regulations  allow 
for  an  exemption  to  manatee  protection 
area  regulations  in  the  event  of 
emergency.  Specifically,  our  regulations 
{50  CFR  17.105(c))  state  that  "any 
person  may  engage  in  any  activity 
otherwise  prohibited  by  this  subsection 
if  such  activity  is  reasonably  necessary 
to  prevent  the  loss  of  life  or  property 
due  to  weather  conditions  or  other 
reasonably  unforeseen  circumstances,  or 
to  render  necessary  assistance  to 
persons  or  property." 

Comment  16:  Several  comtnenters 
noted  that  the  size  of  the  manatee 
population  appears  to  have  increased 
over  time,  and  questioned  the  need  for 
additional  protective  measures. 

Response:  A  discussion  of  the  current 
status  of  the  manatee  population  is 
provided  in  the  "Baclqground"  section. 
Two  of  the  criteria  for  determining 
whether  species  are  endangered  or 
threatened  under  the  ESA  are  "(D)  the 
inadequacy  of  existing  regulatory 
mechanisms  and  (E)  other  natural  or 
manmade  factors  affecting  its  continued 
existence"  (16  USC  1533(a). 
Furthermore,  the  MMPA  sets  a  general 
moratorium  for  the  taking  of  marine 


mammals.  Regardless  of  the  size  or 
status  of  the  manatee  population,  we  are 
required  to  ensure  that  take  of  manatees 
is  minimized  to  the  extent  possible,  and 
all  take  is  prohibited  imless  authorized 
under  the  MMPA. 

Minimizing,  to  the  extent  practical, 
the  taking  of  manatees  as  a  result  of 
watercraft  collisions  is  a  top  priority  in 
manatee  recovery  and  management 
programs.  Currently,  the  areas 
addressed  in  this  rule  have  a  significant 
potential  for  "take"  based  on  the 
amount  of  manatee  use  and  are 
characterized  by  limited  current 
protective  regulations. 

Comment  1 7:  Several  commenters 
stated  that  we  should  focus  on  better 
enforcement  of  existing  regulations 
before  imposing  additional  restrictions 
on  boaters. 

Response:  This  issue  was  identified  as 
one  of  the  alternatives  addressed  within 
the  Manatee  Protection  Area 
Environmental  Assessment.  While 
improvements  in  both  the  enforcement 
and  education  arenas  are  laudable  in 
enhancing  manatee  protection,  such 
improvements  may  be  of  little  e^ct 
when  applied  to  areas  without 
regulations  or  with  inadequate 
protection  to  minimize -the  take  of 
manatees.  The  State  has  placed  an 
increased  emphasis  on  enforcement, 
and  we  have  made  a  substantial 
commitment  to  enforcing  manatee 
protection  areas  over  the  past  few  years. 
We  anticipate  that  these  efforts  will 
continue. 

Comment  18:  Some  commenters 
recommended  that  we  abstain  from 
designation  of  Federal  manatee 
protection  areas  and  allow  the  State  and 
local  authorities  to  provide  for  manatee 
protection. 

Response:  We  are  the  Federal  agency 
responsible  for  manatee  management 
and  protection  activities  under  both  the 
ESA  and  the  MMPA.  As  such,  we  must 
take  an  active  role  in  regidatory 
activities  involving  the  manatee.  This  in 
no  way  diminishes  the  important  role 
that  State  and  local  agencies  play,  or  the 
role  of  the  private  sector.  Recognition  is 
given  to  both  State  and  local  efforts  to 
establish  manatee  protection,  and  we 
are  committed  to  supporting  these 
efforts.  We  have  stated  that  the  State 
should  have  leadership  in  establishing 
additional  manatee  protection  areas. 
With  this  final  rule,  we  have  focused  on 
sites  where  watergraft-related  manatee 
mortality  is  highest,  and  where  we 
determined  that  Federal  action  can 
effectively  address  the  needs  in  the 
particular  area.  If  the  State  is  successful 
in  implementing  their  pending  rules  for 
Brevard  Coimty,  we  will  consider 
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withdrawing  Federal  designation  of 
these  sites. 

Comment  19:  Some  commenters 
stated  that  the  definition  of  "Slow 
Speed"  is  arbitrary  and  unenforceable, 
and  recommended  that  we  consider 
using  some  other  standard,  such  as  a 
"miles  per  hour"  limit  to  regulate  vessel 
speed. 

Response:  The  definition  of  "slow 
speed"  used  in  this  rule  is  essentially 
the  same  as  that  used  by  the  State  in  the 
Florida  Manatee  Sanctuary  Act  (F.A.C. 
68C-22).  This  definition  is  generally 
imderstood  by  mariners  and  has  proven 
to  be  enforceable.  It  is  important  to  use 
a  definition  of  "slow  speed"  that 
complements  that  used  by  the  State.  The 
sites  included  in  this  final  rule  are 
located  in  direct  proximity  to  areas 
regulated  by  the  State.  The  use  of  the 
same  definition  will  ensure  consistency 
and  lessen  confusion  among  the  boating 
public. 

The  establishment  of  another 
definition  of  "slow  speed"  or  the  use  of 
a  "miles  per  hour"  speed  zone  poses 
many  problems.  Establishment  of  a 
"miles  per  hoiu'"  standard  would 
necessitate  all  boats  operating  in  these 
zones  to  be  equipped  with  accurate 
speedometers.  This  standard  would  also 
require  enforcement  officers  to  procure 
equipment  and  attend  periodic  training 
to  enforce  these  conditions.  Of  more 
importance  is  that  boats  operating  at 
speeds  in  excess  of  what  is  allowed 
under  the  current  definition  of  "slow 
speed"  pose  increased  threats  to 
manatees.  Boats  proceeding  while 
"plowing  the  water"  with  elevated 
bows,  such  as  occurs  when  a  vessel  is 
operating  at  greater  than  "slow  speed," 
both  obscure  the  forward  vision  of  the 
operator  and  place  the  propulsion 
systems  of  the  watercraft  lower  in  the 
water.  Both  of  these  conditions  increase 
the  likelihood  of  a  vessel  collision  with 
a  manatee.  With  a  subsequent  increase 
of  speed,  the  configuration  of  the  vessel 
changes  to  one  of  planing.  While  this 
condition  places  the  hull  and  outdrives 
of  vessels  higher  in  the  water,  it  also 
decreases  the  reaction  time  needed  by 
both  the  operator  and  the  manatee  to 
detect  one  another  and  take  action  to 
avoid  collision. 

Comment  20:  Many  commenters 
stated  that  we  have  not  adequately 
evaluated  the  economic  impact  of  these 
designations. 

Response:  The  economic  analysis 
conducted  as  part  of  this  rulemaking 
determined  that  these  actions  would  not 
have  a  significant  economic  impact.  The 
two  sites  identified  in  this  final  rule  will 
remain  open  for  public  access,  albeit  at 
"slow  speed"  travel.  Through  public 
hearings  and  public  comment  periods 


we  sought  information  and  comment  on 
the  activities  occurring  in  these  two 
sites.  To  our  knowledge  of  the  activities 
in  these  areas,  and  the  fact  that  no 
activities  wiU  be  prohibited  although 
some  may  be  inconvenienced  by  the 
need  to  proceed  at  slower  speeds,  we 
believe  Uiat  this  rule  will  not  result  in 
a  significant  economic  dislocation. 

Comment  21 :  One  commenter  noted 
that  the  commenter  operates  boat 
manufacturing  facilities  on  the  Barge 
Canal,  and  stated  that  the  proposed 
designation  would  adversely  affect  their 
ability  to  economically  continue  boat 
testing  operations  resulting  in  a 
substantial  economic  loss  to  the 
commenter's  compapy.  The  commenter 
requested  that  we  provide  an  exemption 
to  our  rule,  similar  to  the  exemption 
granted  by  the  State,  to  allow  the 
commenter  to  continue  to  conduct  up  to 
40  tests  per  month  at  speeds  up  to  35 
miles  per  hour  in  a  portion  of  the  Barge 
Canal. 

Response:  Federal  regulsitions  provide 
exceptions  to  manatee  protection  area 
regulations  only  in  limited 
circumstances  (50  CFR  17.105(c)).  We 
have  assessed  the  information  and 
recommendations  presented  by  this 
conmienter  and  have  concluded  that  we 
do  not  have  the  authority  under  our 
existing  regulations  to  grant  an 
exception  for  this  type  of  activity  based 
on  economic  hardship. 

The  MMPA  prohibits  the  take  of 
marine  mammals,  including  manatees. 
As  such,  we  cannot  authorize,  or 
exempt  frx>m  regulation,  any  activities 
that  may  cause  the  take  of  manatees, 
other  than  those  necessary  for  protecting 
life  and  property.  Nonetheless,  we   '^ 
recognize  that  certain  existing  uses  of 
some  waterbodies  could  be  adversely 
affected  or  eliminated  by  designation  of 
manatee  protection  areas.  We  do  not 
oppose  continuation  of  these  uses, 
provided  it  can  be  demonstrated  that 
such  uses  will  not  cause  take  of 
manatees.  Flexibility  exists  imder  the 
MMPA  to  except  certain  waterbome 
activities  in  rehiges  from  the  speed  zone 
restrictions  if  it  can  be  shown  that  such 
activities  will  be  carried  out  imder 
stringent  conditions  that  prevent  the 
take  of  manatees.  At  this  time  we  intend 
to  propose  amendments  to  our 
regulations  to  incorporate  a  process  by 
which  we  may  evaluate  and  authorize 
specific  activities  within  designated 
manatee  protection  areas,  provided 
parties  requesting  such  authorization 
can  demonstrate  that  their  activities  will 
not  cause  the  take  of  manatees. 

Comment  22:  One  commenter 
suggested  that  our  proposed  rule  was 
contrary  to  the  spirit  and  intent  of 
Executive  Order  12866,  because  we  did 


not  contact  the  commenter  directly 
regarding  the  impact  the  proposed  nde 
may  have  upon  die  individual's 
operations. 

Response:  As  part  of  the  rulemaking 
process,  we  published  an  advance 
notice  of  proposed  rulemaking  in  which 
we  solicited  information  from  the  public 
regarding  issues  that  should  be 
addressed  through  the  rulemaking.  We 
also  held  six  public  workshops  that 
provided  additional  opportunities  for 
the  public  to  provide  input  and  voice 
concerns.  Widi  publication  of  the 
proposed  rule,  we  afforded  a  60-day 
period  for  submitting  written  comments, 
and  held  four  public  hearings.  Through 
the  commenter's  participation  in  this 
process,  we  are  aware  of  their  concerns. 
We  have  responded  to  those  concerns  to 
the  best  of  our  ability  with  this  final  rule 
and  our  stated  intent  to  purisue 
amendments  to  our  regulations.  We 
have  also  updated  the  information 
regarding  the  economic  effects  of  the 
rule,  as  appropriate,  to  reflect 
information  submitted  by  the 
commenter.  These  actions  meet  the 
requirements  of  Executive  Order  12866. 

Comment  23:  Many  commenters 
suggested  that  technological  advances 
may  now  make  it  possible  for  boaters 
and  manatees  to  better  detect  the 
presence  of  one  another  and  thereby 
avoid  collisions,  and  recommended  that 
these  technologies  be  employed  instead 
of  restricting  boat  speeds. 

Response:  Ongoing  research  is 
evaluating  the  sensory  abilities  of  the 
manatee  and  the  environmental  factors 
that  may  affect  these  abilities.  Potential 
technologies  may  enable  boaters  to 
better  detect  the  presence  of  manatees. 
However,  no  technology  is  currently 
available  that  is  proven  to  be  effective 
in  avoiding  collisions  between  manatees 
and  boats.  For  the  foreseeable  future, 
detection  and  avoidance  technology  will 
likely  be  used  to  supplement,  rather 
than  replace,  traditional  management 
strategies. 

Comment  24:  Some  commenters 
recommended  that  we  selectively 
regulate  watercraft  and  provide 
exemptions  for  those  not  responsible  for 
take  of  manatees.  These  commenters 
stated  that  most  watercraft-related 
manatee  mortality  is  caused  by  large 
vessels  and/or  baizes,  and  that  boats 
without  propellers  do  not  harm 
manatees. 

Response:  The  manatee  mortality  ' 
database  contains  information  on  the 
necropsy  results  of  over  4,000  manatees. 
From  this  large  information  solut*, 
several  interesting  aspects  of  watercraft- 
related  manatee  mortality  may  be 
surmised.  It  is  impossible  to  determine, 
in  most  cases,  the  size  of  the  boat  which 
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struck  a  manatee.  The  exception  to  this 
is  the  very  few  cases  where  a 
responsible  boater  has  reported  a 
collision  and  researchers  are  able  to 
compare  the  actual  vessel  to  the 
observed  injuries.  In  a  few  documented 
cases,  manatees  were  obviously  killed 
by  a  large  vessel,  the  symptoms  of 
which  include  massive  crushing  and  or 
bifurcation  (slicing  into  pieces)  of  the 
animal.  The  vast  majority  of  cases 
involving  watwcraft-related  mortality 
involve  less  dramatic  injuries. 
Investigations  comparing  blade  diameter 
and  pitch  indicate  that  the  majority  of 
manatees  killed  from  watercraft-related 
collision  are  struck  by  smaller,  fast- 
moving  vessels. 

As  stated  above,  injuries  to  manatees 
from  vessel  impacts  can  be 
characterized  as  either  lacerations  or 
blunt  trauma.  Percentages  generated  by 
the  mortality  data-base  intficate  that  55 
percent  of  the  watercraft-related 
mortalities  are  the  result  of  blunt 
trauma.  Such  traxuna  can  result  from 
impacts  fit>m  vessel  hulls,  lower  units, 
or  othdr  vessel  components.  Vessels 
without  propellers  (e.g.,  personal 
watercraft)  still  have  tibe  potential  to 
"take"  manatees. 

Conunent  25:  Some  commenters 
recommended  that  we  consider  factors 
such  as  water  depth  and  the  presence  of 
aquatic  vegetation  when  deciding  the 
boimdaries  of  manatee  protection  areas 
rather  than  base  boundaries  on 
unnatural  features  such  as  navigation 
channels  or  bank-to-bank  designation  of 
waterbodies. 

Response:  We  considered  such 
environmental  features  in  evaluating 
potential  manatee  protection  sites, 
because  these  factors  influence  manatee 
use  of  areas.  There  have  been  instances 
where  habitat  feattires  (such  as  water 
depth)  have  been  used  to  delineate 
boundaries  of  protection  areas.  The 
disadvantage  of  the  use  of  such  featmes 
for  the  purpose  of  this  rule  is  the 
complexity  and  costs  associated  with 
such  designs,  and  the  potential  for 
causing  confusion  among  the  regulated 
public  resulting  in  poor  compliance. 
Protection  areas  designed  around 
environmental  factors  tend  to  be 
irregular  and  complex.  This,  in  turn, 
results  in  significant  increases  in  costs 
of  implementation  in  terms  of  posting 
and  the  subsequent  costs  of 
maintenance.  The  limited  resources 
available  for  this  program  required  a 
less  complex  strategy  for  providing 
adequate  protection  for  manatees  and 
reasonable  use  of  these  areas  by  the 
public. 

Comment  26:  Some  commenters 
recommended  that  we  allow  the 
challenge  to  the  State  rule  for  Brevard 


Coimty  to  be  adjudicated  prior  to  taking 
action  at  the  Barge  Canal  and  Sykes 
Creek. 

Response:  Information  regarding  these 
sites  indicates  a  clear  need  to  establislL. 
protective  measures  to  prevent,  to  the 
extent  possible,  take  of  manatees.  The 
process  of  finalizing  this  rule  is 
occurring  simultaneously  with  the 
aforementioned  challenge  to  the  State 
rule.  We  concluded  that  we  must  move 
forward  with  designation  of  these  sites 
at  this  time  in  order  to  ensure  that 
appropriate  protective  measures  are  in 
place  at  these  sites  as  soon  as  possible. 

Comment  27:  Some  commenters 
noted  that  the  Barge  Canal  and  Sykes 
Creek  provide  ideal  training  sites  for 
competitive  rowers  from  aroimd  the 
Nation  and  the  world,  particularly 
during  winter  months.  These 
waterbodies  are  ideally  suited  for 
training  due  to  the  fact  that,  regardless 
of  wind  direction,  crews  can  find 
protected  areas  with  flat  water  that 
prevents  the  rowing  shells  from  being 
swamped.  These  commenters  further 
noted  that  crews  are  accompanied  by 
chase  boats  that  carry  the  coaches,  and 
that  a  primary  function  of  these  chase 
boats  is  to  render  aid  to  the  crews  in  the 
event  of  an  emergency.  The  chase  boats 
are  typically  small  John  boats  with  10  to 
15  horsepower  engines.  The 
commenters  stated  that  designating  the 
Barge  Canal  and  Sykes  Creek  as  slow 
speed  zones  would  deprive  them  of  use 
of  these  waters  as  training  facilities,  and 
that  no  other  suitable  locales  for  such 
training  are  available  in  the  area. 

Response:  We  place  a  high  priority  on 
human  safety.  As  such,  we  will  allow 
chase  boats  operating  in  the  Barge  Canal 
and  Sykes  Creek  manatee  protection 
areas  to  travel  in  excess  of  "slow  speed" 
for  the  purpose  of  safety  dining  training 
of  sctilling/crewing  athletes.  The 
purpose  of  the  chase  boats  is.  in  part,  to 
render  necessary  assistance  to  persons 
or  property,  which  is  excepted  under 
our  existing  regulations  (50  CFR 
17.105>.  Chase  boats  must  remain  in 
close  proximity  to  rowing  shells  to 
provide  safety  equipment  (such  as 
personal  flotation  devices)  and  other 
needed  assistance.  Persons  engaged  in 
such  activity  must  remain  vigilant  for 
manatees  and  must  take  appropriate 
action,  including  termination  of  training 
if  necessary,  to  avoid  take  of  manatees. 
These  vessels  will  be  required  to 
comply  with  all  posted  speed  zones 
when  not  actively  engaged  in  training, 
including  dining  transit  to  and  from 
training  areas. 


Required  Detraminations 

Regulatory  Planning  and  Review 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  this  rule  is  not 
a  significant  regulatory  action.  The 
Office  of  Management  and  Budget 
makes  the  final  determination  tmder 
Executive  Order  12866. 

a.  This  rule  will  not  have  an  annual 
economic  impact  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  A  cost- 
benefit  analysis  is  not  required.  We  do 
not  expect  that  any  significant  economic 
impacts  would  result  from  the 
establishment  of  2  manatee  refuges 
(l,528.iS  acres)  in  Brevard  County  in  the 
State  of  Florida.  The  public  support  for 
manatee  protection  is  substantial  in 
Florida.  Using  a  contribution  continuum 
method  and  reinforced  by  other 
empirical  techniques,  a  study  by  Bendle 
^d  Bell  in  1993  estimated  that 
Floridians  placed  an  asset  value  of  $3.2 
billion  (2001  dollars)  on  the  protection 
of  the  manatee  population.  Tliis 
amounts  to  a  per-household  value  of 
$18.12.  The  $3.2  billion  is  an  estimate 
of  the  benefit  derived  by  Floridians  from 
the  existence  of  the  manatee  pbpidation. 

The  purpose  of  this  rule  is  to  establish 
two  additional  manatee  protection  areas 
in  Florida.  We  are  proposing  to  reduce 
the  level  of  take  of  manatees  by 
controlling  human  activity  in  these  two 
areas.  Affected  waterbome  activities 
include  the  use  of  water  vehicles.  The 
two  areas  designated  would  be  slow- 
speed  zones.  The  economic  effect  of 
these  designations  will  be  measured  by 
the  number  of  watercraft  users  who  use 
alternative  sites  for  their  activity  or  have 
a  reduced  quality  of  the  waterbome 
activity  experience  at  the  designated 
sites.  The  State  of  Florida  has  12,000 
miles  of  rivers  and  streams  and  3 
million  acres  of  lakes  and  ponds  so  the 
designation  of  1,528  acres  for  lower 
speed  operation  is  unlikely  to  prevent 
any  waterbome  activity  because  of  this 
rule,  although  some  individuals  may 
need  to  modify  slightly  when,  where,  or 
how  they  pursue  certain  waterbome 
activities. 

One  watercraft  manufacturer  is 
known  to  use  one  of  the  designated  sites 
as  a  boat  testing  area.  While  alternative 
sites  without  speed  zones  are  available 
nearby  that  allow  for  continuation  of 
boat  testing,  use  of  these  sites  would 
entail  costs  to  the  manufacturer  due  to 
additional  travel  time  needed  to 
conduct  testing.  This  rule  will  affect  the 
company's  boat  testing  program.  We  are 
intending  to  propose  amendments  to 
our  regulations  (50  CFR  17.105)  to  allow 
for  otherwise  prohibited  activities  to 
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continue  provided  those  engaging  in 
such  activities  can  demonstrate  that  the 
activities  will  not  result  in  take  of 
manatees. 

For  some  watercraft  users,  the 
inconvenience  and  extra  time  required 
to  cross  a  slow-speed  zone  will  reduce 
the  quality  of  the  waterbome  activity. 
The  extra  time  required  for  commercial 
charter  boats  to  reach  fishing  grounds 
will  reduce  on-site  fishing  time  and 
could  result  in  lower  consumer  surplus 
for  the  trip.  The  number  of 
recreationists  and  charter  boats  using 
the  designated  sites  is  not  known.  The 
State  of  Florida  has  nearly  800,000 
registered  boats,  but  only  those  boats 
and  recreationists  using  the  designated 
sites  will  potentially  be  affected. 
However,  since  Florida  has  12  thousand 
miles  of  rivers  and  streams  and  3 
million  acres  of  lakes  and  ponds,  only 
a  small  percentage  of  boat  users  will 
likely  be  affected  by  this  rule.  The 
current  designation  of  these  two 
protection  areas  will  cause  some 
inconvenience  in  travel  time,  but 
alternative  sites  within  the  proximity  of 
the  sites  are  available  for  all  waterbome 
activities.  Recreationists  may  be 
inconvenienced  by  having  to  travel  to 
an  undesignated  area,  but  they  are  not 
prohibited  from  participating  in  any 
waterbome  activity.  Currently,  no  data 
sources  estimate  the  amount  of 
recreational  activity  in  and  around  the 
two  designated  areas.  For  these  reasons, 
we  believe  some  inconvenience  to  the 
public  may  occur  because  of  reduced 


travel  speeds  but  that  the  economic 
impact  will  not  be  significant. 

b.  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  This  mle  is  consistent 
with  the  approach  used  by  State  and 
local  governments  to  protect  manatees 
in  Florida.  We  recognize  the  important 
role  of  State  and  local  partners,  and  we 
continue  to  support  and  encourage  State 
and  local  measures  to  improve  manatee 
protection.  We  have  focused  the  current 
action  on  those  sites  in  which  we  have 
determined  that  Federal  action  can 
effectively  address  the  needs  in  the 
particular  area.  If  comparable 
protections  are  put  in  place  in  the 
future,  we  will  consider  removing  those 
areas  from  Federal  protection. 

c.  This  final  mle  will  not  materially 
affect  entitlements,  grants,  user  fees, 
loan  programs,  or  the  rights  and 
obligations  of  their  recipients.  Minimal 
restrictions  to  existing  human  uses  of 
the  sites  will  result  from  this  rule,  and 
no  entitlements,  grants,  user  fees,  loan 
programs  or  the  rights  and  obligations  of 
their  recipients  will  be  affected. 

d.  This  rule  will  not  raise  novel  legal 
or  policy  issues.  We  have  previously 
established  manatee  protection  areas. 

Regulatory  Flexibility  Act 

I  certify  that  this  rule  will  not  have  a 
significant  economic  effect  on  a 
substantial  niunber  of  small  entities  as 
defined  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  An  initial/ 


final  Regulatory  Flexibility  Analysis  is 
not  required.  Accordingly,  a  Small 
Entity  Compliance  Guide  is  not 
required. 

We  conducted  both  public  hearings 
and  public  notice  and  conunent  periods 
to  determine  the  activities  occurring  in 
Barge  Canal  and  Sykes  Creek  that  might 
be  affected  by  the  creation  of  these 
manatee  refuges.  Based  on  the  activities 
that  we  are  aware  of  being  conducted  in 
these  areas,  and  the  fact  that  no 
activities  will  be  prohibited  although 
some  may  be  inconvenienced  by  the 
need  to  proceed  at  slower  speeds,  we 
believe  that  this  rule  will  not  result  in 
a  significant  economic  dislocation. 

To  determine  the  potential  effects  of 
this  mle  on  small  entities,  we  looked  at 
economic  data  from  Brevard  County. 
Table  1,  below,  depicts  general 
economic  characteristics,  and  Table  2 
gives  employment  data.  As  can  be  seen 
in  Table  1 ,  the  growth  rate  is  slightly 
lower  than  the  State  average.  Larger 
households  account  for  the  lower  per 
capita  income  estimate.  The  proportion 
of  total  industry  eamings  coming  from 
the  amusements  and  recreation  sector  is 
0.5  percent.  The  service  sector  is  the 
largest  economic  contributor  followed 
by  retail  trade  and  the  real  estate 
sectors.  Overall,  only  a  small  proportion 
of  earnings  come  from  the  amusement 
and  recreation  sector.  As  a  result,  a 
small  impact  to  the  recreation  sector 
would  not  result  in  a  significant  effect 
on  county-level  income. 


Table  1.— Economic  Characteristics  of  the  Seven  Affected  Counties  in  Florida— 1997 


Selected  Florida  Counties 

Employment 

Per 
capita 

personal 
income 

(Dollars) 

10  year 

rate  of 

growtti 

(Percent) 

Personal 
Income 
($000) 

10  year 

rate  of 

growtfi 

(Percent) 

Total 

industry 

eamings 

($000) 

Services 
industry 
eamiiigs  for 
amusements 
and  recre- 
ation 
($000) 

Percent 
of  total 

Establisfiing  Sanctuaries: 

Citrus 

Hillsborough  

Pinellas  

Establisfiing  Refuges: 

Brevard  

Chartotte  

Lee 

Saralota 

State  of  Florida  

35,663 
644,694 
506,946 

223,815 

47,091 

196,448 

169,984 

8,032,538 

$18,493 
23,719 
28,367 

22.205 
21,861 
25.568 
35,654 
24.799 

3.9 
5.2 
4.9 

3.7 
3.7 
4.4 
5.2 
4.5 

$2,060,167 
21,558,783 
24,770.929 

10.342,080 

2,894,781 

9,862,900 

10,706,931 

363.979.647 

6.9 
6.6 
5.5 

6.3 
7.6 
7.3 
6.8 
6.6 

5793,347 
18,847.236 
13.876,518 

6.255.354 

995,159 

4,848,936 

4,239.034 

220.985.959 

$6,650 

67.676 

114,826 

34.237 

10,336 

61,103 

114,742 

4,255,304 

0& 
1.4 
0.8 

0.5 
1.0 
1.3 
27 

1.9 

Source:  fittp://govinfo.iibrary.orst.edu/cgi-t>in/reis-list. 


Table  2  provides  employment  data 
using  Standard  Industrial  Classification 
(SIC)  codes.  The  latest  available 
published  data  pertained  to  1997  for  the 
total  number  of  establishments  in  the 
SIC  codes  for  fishing,  htmting,  trapping 
(SIC  code  9),  water  transportation  (SIC 
code  44).  miscellaneous  retail  and 


services  (SIC  code  59),  amusement  and 
recreation  services  (SIC  code  79),  and 
nonclassifiable  establishments.  These 
are  the  establishments  most  likely  to  be 
directly  associated  with  recreationists 
pursuing  waterbome  activities  where 
manatees  may  be  involved.  As  can  be 
seen  on  Table  2,  of  the  total  niunber  of 


establishments  in  these  SIC  codes,  a 
large  proportion  employ  fewer  than  9 
employees  with  the  largest  number  of 
establishments  employing  fewer  than  4 
employees.  If  any  economic  impacts  are 
associated  with  this  mle,  they  will  affect 
some  proportion  of  these  small  entities. 
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Table  2.— Employment  Characteristics  of  Brevard  County,  Florida— 1997 

[Includes  sic  codes  09,  44,  59,  79,  services,  and  nec]^ 


Mid-March 
employment 

Total 
establish- 
ments 

Number  of 

establishments 

(1.-4  employees) 

Number  of 

establishments 

(5-9  employees) 

Number  of 

estatrtishments 

(10-19  employees) 

Number  of 

establishments 

(20  and  over 

employees) 

Brevard  County 

65,049 

5.292 

3,145 

1,075 

581 

591 

Source:  http://fisher.iib.vifginia.edu/cig-local/cbpbin/go.cgi. 

^  sic  09— Fishing,  hunting,  and  trapping. 

sic  44 — water  transportation. 

sic  59— miscellaneous  retail  services  division.  , 

sic  79— amusement  and  recreation  services  nonclassifiable  establishments  division. 


All  of  the  acreage  designated  (1 ,528.5 
acres]  by  this  rule  is  for  manatee 
refuges,  which  would  only  require  a 
reduction  in  speed.  We  acknowledge 
that  watercraft  operating  in  barge  canal 
will  be  reqtiired  to  go  slower  in 
designated  areas  and  will  required 
approximately  35  additional  minutes  to 
traverse  the  canal.  We  believe  the 
additional  time  necessary  will  cause 
more  than  an  insignificant  economic 
efiect.  The  additional  time  required  may 
cause  some  recreationists  to  go  to 
alternative  sites,  which  may  cause  some 
loss  of  income  to  some  small  businesses. 
However,  the  additional  time  required  is 
minimal  and  we  believe  that  this  will 
not  be  a  significant  economic 
dislocation. 

The  only  known  direct  effect  will  be 
on  a  boat  manufactiuer  which  tests 
boals  in  the  Barge  Canal.  Testing  boats 
require  the  manufacturer  to  operate 
boats  at  speeds  of  up  to  35  mph,  and  the 
costs  of  relocating  the  test  site  have  not 
been  specifically  estimated.  However, 
based  on  information  provided  by  the 
company,  designation  of  the  Barge 
Canal  as  a  manatee  protection  area  may 
have  a  more  than  minimal  impact  on  the 
boat  testing  operations  of  Qiis  business. 
Substitute  sites  are  available  within  a 
reasonable  distance;  however,  the  costs 
of  operating  at  these  sites  will  be 
substantially  greater  than  the  costs  of 
using  the  ciurent  test  site  in  the  Barge 
Canal. 

As  mentioned  above,  we  intend  to 
propose  amendments  to  our  regulations 
(50  CFR  17.105)  to  incorporate  a  process 
by  which  we  may  evaluate  and 
authorize  specific  activities  within 
designated  manatee  protection  areas, 
provided  parties  requesting  such 
authorization  can  demonstrate  that  their 
activities  will  not  cause  the  take  of 
manatees.  If  the  manufacturer  is  able  to 
meet  this  standard,  we  anticipate  that 
this  rule  will  result  in  at  most  a 
temporary  impact  on  their  boat  testing 
program. 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2).  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
As  shown  above,  this  final  rule  may 
cause  some  inconvenience  to 
recreationists  because  of  the  speed 
restriction  on  manatee  refuge  areas,  but 
this  should  not  translate  into  any 
significant  business  reductions  for  the 
many  small  businesses  in  the  seven 
potentially  affected  counties,  aside  from 
the  above-mentioned  boat  manufacturer. 
An  unknown  portion  of  the 
establishments  shown  on  Table  2  could 
be  affected  by  this  rule.  Because  the 
restrictions  on  recreational  activity  are 
believed  to  be  no  more  than  an 
inconvenience  for  recreationists,  we 
believe  that  any  economic  effect  on 
small  entities  resulting  from  changes  in 
recreational  use  patterns  will  be 
insignificant  also. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  Aside  from  the 
above-mentioned  effects  of  this  rule  on 
the  testing  of  boats  in  the  Barge  Canal, 
which  have  not  been  specifically 
quantified  and  which  are  anticipated  to 
be  temporary,  imforeseen  changes  in 
costs  or  prices  for  consumers  stemming 
from  this  rule  are  unlikely.  The  charter 
boat  industry  may  be  affected  by  lower 
speed  limits  for  some  areas  when 
traveling  to  and  from  fishing  groimds. 
No  specific  information  regarding 
potential  costs  to  the  charter  boat 
industry  was  provided  diuing  the 
rulemaking  process.  We  do  not  believe 
that  reduced  speed  limits  will  result  in 
a  significant  economic  effect. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S.-based  enterprises  to 
compete  with  foreign-based  enterprises. 
As  stated  above,  this  rule  may  generate 
some  level  of  inconvenience  to 


recreationists  because  of  speed  limits, 
and  a  temporary  interruption  in  the 
testing  of  boats  in  the  Barge  Canal,  but 
these  effects  are  believed  to  be  minor 
and  will  not  interfere  with  the  normal 
operation  of  other  businesses  in  the 
affected  counties.  The  added  travel  time 
to  traverse  some  areas  is  not  expected  to 
be  a  major  factor  that  will  impact 
business  activity. 

Unfunded  Mandates  Reform  Act 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
seq.): 

a.  This  rule  will  not  "significantly  or 
imiquely"  affect  small  governments.  A 
Sm^l  Government  Agency  Plan  is  not 
required.  The  designation  of  manatee 
refuges  and  sanctuaries  imposes  no  new 
obligations  on  State  or  local 
governments. 

b.  This  rule  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year.  As  such,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications.  A 
takings  implication  assessment  is  not 
required.  The  final  manatee  protection 
areas  are  located  over  State-owned 
submerged  bottoms.  Any  property 
owners  in  the  vicinity  vail  have 
navigational  access  to  their  property. 

Federalism 

In  accordance  with  Executive  Order 
13132,  this  rule  does  not  have 
significant  Federalism  effects.  A 
Federalism  assessment  is  not  required. 
This  rule  will  not  have  substantial 
direct  effects  on  the  State,  in  the 
relationship  between  the  Federal 
Government  and  the  State,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  As  discussed 
earlier,  we  coordinated  with  the  State  of 
Florida  to  the  extent  possible  on  the 
development  of  this  rule. 
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Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  contain 
collections  of  information  that  require 
approval  by  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501  et  seq. 
The  final  regulation  will  not  impose 
new  record  keeping  or  reporting 
requirements  on  State  or  local 
governments,  individuals,  businesses,  or 
organizations. 

National  Enviroimiental  Policy  Act 

We  have  analyzed  this  rule  in 
accordance  with  the  criteria  of  the 
National  Environmental  Policy  Act. 
This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  An  - 
environmental  assessment  has  been 
prepared  and  is  available  for  review 
upon  request  by  writing  to  the 
Jacksonville  Field  Office  (see  ADDRESSES 
.section). 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  E.O. 
13175  and  512  DM  2,  we  have  evaluated 
possible  effiects  on  federally  recognized 
Indian  tribes  and  have  determined  that 
there  are  no  effects. 

Energy  Supply,  Distribution  or  Use 
(Executive  Order  13211) 

On  May  18.  2001,  the  President  issued 
Executive  Ordeur  13211  on  regulations 
that  significantiy  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  Because 
this  rule  is  not  a  significant  regulatory 
action  imder  Executive  Order  12866  and 
it  only  requires  vessels  to  proceed  at 
slow  speed  along  two  small  segments 
(600.6  ha  or  1528.5  acres)  of  waterways 
in  Florida,  it  is  not  expected  to 
significantiy  affect  energy  supplies, 
distribution,  and  use.  Therefore,  this 
action  is  a  not  a  sigmficant  energy 
action  and  no  Statement  of  Enetgy 
Effiects  is  required. 

References  Cited 

A  complete  list  of  all  references  cited 
in  this  final  rule  is  available  upon 


request  from  the  Jacksonville  Field 
Office  (see  ADDRESSES  section). 

Author 

The  primary  author  of  this  document 
is  Cameron  Shaw  [see  ADDRESSES 
section). 

Authority 

The  authority  to  establish  manatee 
protection  areas  is  provided  by  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.),  and 
the  Marine  Manunal  Protection  Act  of 
1972  (16  U.S.C.  1361-1407),  as 
amended. 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports.  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Accordingly,  we  amend  pari  17, 
subchapter  B  of  chapter  I,  tide  50  of  the 
Code  of  Federal  Regulations,  as  follows: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

2.  In  §  17.102,  remove  the  definition 
for  "water  vehicle"  and  add  definitions, 
in  the  alphabetical  order,  as  follows: 

§17.102    Definitions. 

***** 

Idle  speed  is  defined  as  the  minimiun 
speed  needed  to  maintain  steerage 
(direction)  of  the  vessel. 

***** 

Planing  means  riding  on  or  near  the 
water's  surfece  as  a  result  of  the 
hydrodynamic  forces  on  a  water 
vehicle's  hidl,  sponsons,  foils,  or  other 
siufaces.  A  water  vehicle  is  considered 
on  plane  when  it  is  being  operated  at  or 
above  the  speed  necessary  to  keep  the 
vessel  planing. 

Slow  speed  is  defined  as  the  speed  at 
which  a  water  vehicle  proceeds  when  it 
is  fully  off  plane  and  completely  settied 
in  the  water.  Ehie  to  the  different  speeds 
at  which  water  vehicles  of  different 
sizes  and  configurations  may  travel 
while  in  compliance  with  this 
definition,  no  specific  speed  is  assigned 
to  slow  speed.  A  water  vehicle  is  not 
proceeding  at  slow  speed  if  it  is:  on  a 
plane;  in  the  process  of  coming  up  on 
or  coming  off  of  plane;  or  creating  an 
excessive  wake.  A  water  vehicle  is 
proceeding  at  slow  speed  if  it  is  fully  off 


plane  and  completely  settied  in  the 
water,  not  creating  an  excessive  wake. 

Slow  speed  (channel  exempt)  means 
that  the  slow-speed  designation  does 
not  apply  to  those  waters  within  the 
maintained,  marked  channel. 

Slow  speed  (channel  included)  means 
that  the  slow-speed  designation  applies 
both  within  and  outside  the  designated 
channel. 

Wake  means  all  changes  in  the 
vertical  height  of  the  water's  surface 
caused  by  the  passage  of  a  water 
vehicle,  including  a  vessel's  bow  wave, 
stem  wave,  and  propeller  wash,  or  a 
combination  thereof. 
***** 

IVater  vehicle,  watercraft,  and  vessel 
include,  but  are  not  limited  to,  boats 
(whether  powered  by  engine,  wind,  or 
other  means),  ships  (whether  powered 
by  engine,  wind,  or  other  means), 
barges,  siuAoards,  personal  watercraft, 
water  skis,  or  any  other  device  or 
mechanism  the  primary  or  an  incidental 
purpose  of  which  is  locomotion  on,  or 
across,  or  underneath  the  surface  of  the 
water. 

3.  Amend  §  17.108  as  follows: 

a.  Remove  the  note  following 
paragraph  (b)  and; 

b.  Add  paragraph  (c)  as  set  forth 
below. 

§17.106    List  of  dMignatsd  manelM 
protection  areas. 

***** 

(c)  Manatee  refuges.  The  following 
areas  are  designated  as  manatee  refuges. 
For  each  manatee  refuge,  we  will  state 
on  appropriate  signs  which,  if  any, 
wateibome  activities  are  prohibited,  and 
state  the  applicable  restrictions,  if  any, 
on  permitted  waterbome  activities,  llie 
areas  that  will  be  posted  are  described 
as  follows: 

(1)  The  Baige  Canal  Manatee 
Protection  Area 

(i)  The  Barge  Canal  Manatee 
Protection  Area  is  described  as  all 
waters  lying  within  the  banks  of  the 
Barge  Canal,  Brevard  County,  including 
all  waters  lying  within  the  marked 
channel  in  the  Banana  River  that  lie 
between  the  east  entrance  of  the  Barge 
Canal  and  the  Canaveral  Locks; 
containing  approximately  276.3  ha 
(682.7  acres). 

(ii)  Watercraft  are  required  to  proceed 
at  slow  speed  (channel  included)  all 
year.  The  use  of  watercraft  at  speeds 
greater  than  slow  speed  is  prohibited 
throughout  the  Barge  Canal  Manatee 
Protection  Area.  ^ 

BHXMQ  CODE  431 0-S6-P 
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(2)  The  Sykes  Creek  Manatee 
Protection  Area. 

(i)  The  Sykes  Creek  Manatee 
Protection  Area  is  described  as  all 
waters,  including  the  marked  channel  in 
Sykes  Creek,  Brevard  County.  In 
particular,  the  portion  of  Sykes  Creek 
southerly  of  the  southern  bbimdary  of 


that  portion  of  the  creek  commonly 
known  as  the  "S"  curve  (said  boundary 
being  a  line  bearing  East  from  a  point  on 
the  western  shoreline  of  Sykes  Creek  at 
approximate  latitude  28  degrees  23'24'' 
N,  approximate  longitude  80  degrees 
41'27''  W)  and  northerly  of  the  Sykes 


Creek  Parkway;  containing 
approximately  342.3  ha  (845.8  acres). 

(ii)  Watercraft  are  required  to  proceed 
at  slow  speed  (channel  included)  all 
year.  The  use  of  watercraft  at  speeds 
greater  than  slow  speed  is  prohibited 
throughout  the  Sykes  Creek  Manatee 
Protection  Area. 


UMI 


696 


Federal  Register /Vol.  67,  No.  4 /Monday,  January  7,  2002 /Rules  and  Regulations 


697 


Proposed  Rules 


Dated:  December  28,  2001. 
Marshall  P.  Jones,  Jr.,' 
Acting  Assistant  Secretary  far  Fish  and 
Wildlife  and  Parks. 

(FR  Doc.  02-265  Filed  1-4-02;  8:45  am] 
BUMQ  cone  4310-46-C 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart330 

[Docket  No.  95-095-3]       • 

RIN  0579-AA80 

Plant  Pest  Regulations;  Update  of 
Current  Provisions 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  reopening  and 
extension  of  comment  period. 

SUMMARY:  We  are  reopening  and 
extending  the  comment  period  for  our 
proposed  rule  that  would  revise  our 
regulations  regarding  the  movement  of 
plant  pests  by  adding  risk-based  criteria 
for  determining  the  plant  pest  status  of 
organisms,  establishing  a  notification 
process  that  could  be  used  as  an 
alternative  to  the  current  permitting 
system,  providing  for  the  environmental 
release  of  organisms  for  the  biological 
control  of  weeds,  and  updating  the  text 
of  the  subpart.  This  action  will  allow 
interested  persons  additional  time  to 
prepare  and  submit  comments. 
DATES:  We  invite  you  to  conunent  on 
Docket  No.  95-095-2.  We  will  consider 
all  comments  we  receive  by  that  are 
postmarked,  delivered,  or  e-mailed  by 
February  6,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  {fin  original  and 
three  copies)  to:  Docket  No.  95-095-2, 
Regulatory  Analysis  and  Development, 
PPD,APHIS,  Station  3C71, 4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  95-095-2.  If  you 
use  e-mail,  address  yoiu*  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 


address  in  your  message  and  "Docket 
No.  95-095-2"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  Docket  No.  95-095-2  in  our 
reading  room.  The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building,  14th  Street 
andlndependence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
hours  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sure  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  rules,  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Robert  Flanders,  Risk  Assessment 
Branch  Chief,  or  Ms.  Deborah  Knott, 
Permits  Branch  Chief,  PPQ,  APHIS, 
4700  River  Road  Unit  133,  Riverdale, 
MD  20737-1236;  phone  301-734-5930 
(Dr.  Flanders)  or  301-734-5055  (Ms. 
Knott). 

SUPPLEMENTARY  INFORMATION: 
Background 

On  October  9,  2001,  we  published  in 
the  Federal  Re^er  (66  FR  51340- 
51358,  Docket  No.  95-095-2)  a  proposal 
to  revise  our  regulations  regarding  the 
movement  of  plant  pests  by  adding  risk- 
based  criteria  for  determining  the  plant 
pest  status  of  organisms,  establishing  a 
notification  process  that  could  be  used 
as  an  alternative  to  the  current 
piermitting  system,  providing  for  the 
enviroiunental  release  of  organisms  for 
the  biological  control  of  weeds,  and 
updating  the  text  of  the  subpart. 

Comments  on  the  proposed  rule  were 
required  to  be  received  on  or  before 
December  10,  2001.  We  are  reopening 
and  extending  the  comment  period  on 
Docket  No.  95-095-2  for  an  additional 
30  days.  This  action  will  allow 
interested  persons  additional  time  to 
prepare  and  submit  conunents.  We  will 
also  consider  all  comments  received 
between  December  11,  2001  (the  day 
after  the  close  of  the  original  comment 
period)  and  the  date  of  this  notice. 

In  addition,  we  would  like  to  point 
out  that  the  DATES  and  ADDRESSES 
sections  of  this  notice  contain 
information  regarding  the  submission  of 


comments  that  was  not  contained  in  the 
October  9,  2001 ,  proposed  rule. 
Specifically,  we  are  now  accepting 
comments  via  e-mail  and  will  consider 
comments  submitted  by  postal  mail  that 
are  postmarked  rather  than  received  in 
our  offices  by  the  close  of  the  comment 
period. 

Authority:  7  U.S.C.  450,  2260,  7711,  7712, 
7714,  7718,  7731,  7734,  7751,  and  7754;  19 
U.S.C.  1306;  21  U.S.C.  Ill,  114a,  136,  and 
136a;  31  U.S.C.  9701;  42  U.S.C.  4331  and 
4332;  7  CFR  2.22,  2.80,  and  371.3. 

Done  in  Washington,  DC,  this  27th  day  of 
December,  2001. 
Kevin  Shea, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-263  Filed  1-4-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctet  No.  98-ANE-48-AD] 

RIN  2120-AA64 

Airworttiiness  Directives;  Pratt  & 
Whitney  JT8D  Series  Turt>ofan  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  JT8D  series  turbofan  engines, 
that  currently  requires  revisions  to  the 
Time  Limits  Section  (TLS)  of  the 
manufacturer's  Engine  Manuals  (EMs)  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This  proposal 
would  modify  the  airworthiness 
limitations  section  of  the  manufacturer's 
manual  and  an  air  carrier's  approved 
continuous  airworthiness  maintenance 
program  to  incorporate  additional 
inspection  requirements.  An  FAA  study 
of  in-service  events  involving 
uncontained  failures  of  critical  rotating 
engine  parts  has  indicated  the  need  for 
mandatory  inspections.  The  mandatory 
inspections  are  needed  to  identify  those 
critical  rotating  parts  with  conditions, 
which  if  allowed  to  continue  in  service, 
could  result  in  uncontained  failures. 
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The  actions  specified  by  this  proposed 
AD  are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
Maixih  8,  2002. 

ADDRESSES:  Submit  comments  to  the 
Fedearal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Coimsel,  Attention:  Rules 
Docket  No.  98-ANE-43-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcomment@faa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  by 
appointment  between  8:00  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Fedraal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Spinney,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate. 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Conmumications 
shoidd  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

■    Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  98-ANE-43-AD."  The 


postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  98-ANE-43-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  October  16,  2000,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  2000-21- 
08,  Amendment  39-11940  (65  FR 
65731,  November  2,  2000).  to  require 
revisions  to  the  Time  Limits  Section 
(TLS)  of  the  Pratt  &  Whitney  (PW) 
JT8l>-200  Turbofan  Engine  Manual  to 
include  required  enhanced  inspection  of 
selected  critical  life-limited  parts  at 
each  piece-part  exposure. 

New  Inspection  Procedures 

Since  the  issuance  of  that  AD,  an  FAA 
study  of  in-service  events  involving 
uncontained  failures  of  critical  rotating 
engine  parts  has  indicated  the  need  for 
additional  mandatory  inspections.  The 
mandatory  inspections  are  needed  to 
identify  those  critical  rotating  parts  with 
conditions,  which  if  allowed  to 
continue  in  service,  could  result  in 
imcontained  failings.  This  proposal 
would  modify  the  time  limitations 
section  of  the  manufactiuer's  manual 
and  an  air  carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements. 

Proposed  Actions 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-21-08  to  add 
additional  critical  life-limited  parts  for 
enhanced  inspection  at  each  piece-part 
opportunity. 

Economic  Analysis 

The  FAA  estimates  that  5821  engines 
installed  on  airplanes  of  US  registry 
would  be  afiPected  by  this  proposed  AD, 
that  it  would  take  approximately  8  work 
hours  per  engine  to  perform  the 
enhanced  inspection  for  the  first  stage 
HP  turbine  disks.  The  average  labor  rate 
is  $60  per  work  hour.  The  cost  impact 
of  the  added  inspections  per  engine  is 
approximately  $480  per  year,  with  the 
approximate  total  cost  for  the  US  fleet 
of  $2,794,080  per  year. 


Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612.  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44, 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113, 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11940  (65  FR 
65731,  November  2,  2000  and  by  adding 
a  new  airworthiness  directive,  to  read  as 
follows: 

Pratt  &  Whitney:  Docket  No.  98-ANE-48- 
AD.  Supersedes  AD  2000-21-08, 
Amendment  39-11940. 

Applicability:  Pratt  &  Whitney  (PW)  JT8D- 
200  series  tuibofan  engines,  installed  on  but 
not  limited  to  McDonnell  Douglas  MD80 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identiBed  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
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requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  afTected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modihcation, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  done. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 


Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the  Time 
Limits  Section  (TLS)  of  the  IT8D/09200 
Turbofan  Engine  Manual,  and  for  sur  carrier 
operations  revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following:  "Critical  Life  Limited 
Part  Inspection 

A.  Inspection  Requirements 

(1)  This  section  has  the  definitions  for 
individual  engine  piece  parts  and  the 
inspection  procedures  which  are  necessary 
when  these  parts  are  removed  from  the 
engine. 

(2)  It  is  necessary  to  do  the  inspection 
procedures  of  the  piece  parts  in  paragraph  B 
when: 


(a)  The  part  is  removed  from  the  engine 
and  disassembled  to  the  level  specified  in 
paragraph  B  and 

(b)  The  pari  has  accumulated  more  than 
100  cycles  since  the  last  piece  pari 
inspection,  provided  that  the  pari  was  not 
damaged  or  related  to  the  cause  for  its 
removal  from  the  engine. 

(3)  The  inspections  specified  in  this 
paragraph  do  not  replace  or  make  not 
necessary  other  recommended  inspections 
for  these  parts  or  other  paris. 

B.  Parts  Requiring  Inspection 

Note:  Piece  pari  is  defined  as  any  of  the 
listed  paris  with  all  the  blades  removed. 


Description 


Section 


Inspection 


Hub  (Disk),  1st  Stage  Compressor: 

Hub  Detail— All  P/N's 

Hub  Assembly— All  P/N's  

2nd  Stage  Compressor. 

Disk— All  P/N's 

Disk  Assembly— All  P/N's 

Disk,  13th  Stage  Compressor 

All  P/N's  

HP  Turbine  Disk,  First  Stage  w/integral  Shaft: 

All  P/N's  

HP  Turbine,  First  Stage,  w/Separable  shaft: 

Rotor  Assembly— All  P/N's 

Disk— All  P/N's 

Disk,  2nd  Stage  Turbine: 

All  P/N's 

Disk,  3rd  Stage  Turt>ine: 

All  P/N's  .' 

Disk  (Separat>ie),  4th  Stage  Turisine: 

All  P/N's  

Disk  (Integral  Disk/Hub),  4th  Stage  Turbine: 

All  P/N's  


.72-33-31 
.72-33-31 

.72-33-33 
.72-33-33 

.72-36-47 

.72-52-04 


-02,-03,-04 
-02,-03,-04 

-02 
-02 

-02 


72-52-02 
72-52-02 


.72-53-16 
.72-63-17 
.72-53-15 
.72-53-18 


-03 


-04 
-03 


-02 


-02 


.-02 


-02 


(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  §43.16  of  the  Federal  Aviation 
Regulations  (14  CFR  43.16),  these  mandatory 
inspections  must  be  performed  using  the  TLS 
of  the  PW  JT8D-200  Turbofan  Engine 
Manual. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  FUght  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 


and  21.199]  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworihiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369(c)  of 
the  Federal  Aviation  Regulations  (14  CFR 
121.369(c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  TLS  of  the  PW  |T8D/ 
09200  Turbofan  Engine  Manual,  and  the  air 
carrier's  continuous  airworthiness  program. 
Alternatively,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369(c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 


require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-pari 
inspections  are  not  required  under 
§121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2Mvi)).  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworihiness  maintenance  plans 
to  reflect  the  requirements  in  the  PW  JT8D- 
200  Turbofan  Engine  Manual. 

Issued  in  Burlington,  Massachusetts,  on 
December  31,  2001. 
Jay ).  Pardee, 

Manager.  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-303  Filed  1-4-02;  8:45  am] 
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AkwortMnees  DIrectlvM;  Pi«tt  ft 
Whitney  JT8D-200  Series  Turbotan 
EfiQlnee 

agency:  Fedend  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  JT8D-200  series  turbofan 
engines,  that  ciirrenUy  requires 
revisions  to  the  Time  Limits  Section 
(TLS)  of  the  manufactiuer's  Engine 
Manuals  (EMs)  to  include  requked 
enhanced  inspection  of  selected  critical 
lifs-limited  parts  at  each  piece-part 
exposure.  This  proposal  would  modify 
the  airworthiness  limitations  section  of 
the  manufacturer's  manual  and  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements.  An  FAA  study  of  in- 
service  events  involving  uncontained 
failures  of  critical  rotating  engine  parts 
has  indicated  the  need  for  mandatory 
inspections.  The  mandatary  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  which  if 
aUowed  to  continue  in  service,  could 
result  in  uncontained  failures.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  prevent  critical  life- 
limited  rotating  engine  part  failure, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Comments  must  be  received  by 
March  8.  2002. 

ADDRESSES:  Submit  comments  to  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-43-AD,  12  New 
England  Executive  Pari:,  Burlington,  MA 
01803-5299.  Comments  may  also  be 
sent  via  the  Internet  using  the  following 
address:  "9-ane-adcommentdfaa.gov". 
Comments  sent  via  the  Internet  must 
contain  the  docket  number  in  the 
subject  line.  Comments  may  be 
inspected  at  this  location  between  8:00 
a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  Fedetal  holidays. 
FOR  FURTHER  eiOnMATION  CONTACT: 
Christopher  Spiimey,  Aerospace 


Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175,  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  notice  may  be  changed  in  light 
of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Niunber  98-ANE-43-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region.  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  98-ANE-43-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  October  16,  2000,  the  Federal 
Aviation  Administration  (FAA)  issued 
airworthiness  directive  (AD)  2000-21- 
07,  Amendment  39-11939  (65  FR 
63540,  October  24,  2000),  to  require 
revisions  to  the  Time  Limits  Section 
(TLS)  of  Uie  Pratt  &  Whitiiey  (PW) 
JT8D-200  Turbofan  Engine  Manual  to 
include  required  enhanced  inspection  of 
selected  critical  Ufe-limited  parts  at 
each  piece-part  exposiue. 

New  Inspection  Procedures 

Since  the  issuance  of  that  AD,  an  FAA 
study  of  in-service  events  involving 


uncontained  failiues  of  critical  rotating 
engine  parts  has  indicated  the  need  for 
additional  mandatory  inspections.  The 
mandatory  inspections  are  needed  to 
identify  those  critical  rotating  parts  with 
conditions,  which  if  allowed  to 
continue  in  service,  could  result  in 
uncontained  failiues.  This  proposal 
would  modify  the  time  limitations 
section  of  the  manufacturer's  manual 
and  an  air  carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
requirements. 

Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-21-07  to  add 
additional  critical  life-limited  parts  for 
enhanced  inspection  at  each  piece-part 
opportimity. 

Economic  Analysis 

The  FAA  estimates  that  1,279  engines 
installed  on  airplanes  of  US  registry 
would  be  affected  by  this  proposed  AD, 
that  it  woidd  take  approximately  8  work 
hours  per  engine  to  perform  the 
enhanced  inspection  for  the  first  stage 
HP  turbine  disks.  The  average  labor  rate 
is  $60  per  work  hour.  The  cost  impact 
of  the  added  inspections  per  engine  is 
approximately  $480  per  year,  with  the 
approximate  total  cost  for  the  US  fleet 
of  $61 3 ,920  per  year. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  substantial  direct  effects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
in  accordance  with  Executive  Order 
12612,  it  is  determined  that  this 
proposal  would  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
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location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11939  (65  FR 
63540,  October  24,  2000  and  by  adding 
a  new  airworthiness  directive,  to  read  as 
follows: 

Pratt  &  Whitney:  Docket  No.  98-ANE-43- 
AD.  Supersedes  AD  2000-21-07, 
Amendment  39-11939. 


Applicability:  Pratt  &  Whitney  (PW)  JT8D- 
200  series  turbofan  engines,  installed  on  but 
not  limited  to  McDonnell  Douglas  NfDSO 
series  airplanes. 

Note  1:  This  airworthiness  directive  (AD) 
applies  to  each  engine  identified  in  the 
preceding  applicability  provision,  regardless 
of  whether  it  has  been  modified,  altered,  or 
repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  engines  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (c) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  the  unsafe 
condition  has  not  been  eliminated,  the 
request  should  include  specific  proposed 
actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
already  done. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 
uncontained  engine  failure  and  damage  to 
the  airplane,  accomplish  the  following: 

Inspections 

(a)  Within  the  next  30  days  after  the 
effective  date  of  this  AD,  revise  the  Time 
Limits  Section  (TLS)  of  the  JT8D/09200 


Turbofan  Engine  Manual,  and  for  air  carrier 
operations  revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 
"Critical  Life  Limited  Part  Inspection 

A.  Inspection  Requirements: 

(1)  This  section  contains  the  definitions  for 
individual  engine  piece-parts  and  the 
inspection  procedures,  which  are  necessary, 
when  these  parts  are  removed  from  the 
engine. 

(2)  It  is  necessary  to  do  the  inspection 
procedures  of  the  piece-parts  in  Paragraph  B 
when: 

(a)  The  part  is  removed  from  the  engine 
and  disassembled  to  the  level  specified  in 
paragraph  B  and 

(b)  The  part  has  accumulated  more  than 
100  cycles  «ince  the  last  piece  part 
inspection,  provided  that  the  part  is  not 
damaged  or  related  to  the  cause  of  its 
removal  fix)m  the  engine. 

(3)  The  inspections  specified  in  this 
section  do  not  replace  or  make  urmecessary 
other  recommended  inspections  for  these 
parts  or  other  parts. 

B.  Parts  Requiring  Inspection. 

Note:  Piece  part  is  defined  as  any  of  the 
listed  parts  with  all  the  blades  removed. 


Description 


Engine  man- 

Inspection 

ual  section 

No. 

72-33-31 

i^,-03 

72-33-31 

-02.-03 

72-36-47 

-02 

72-52-02 

-04 

72-52-02 

-03 

72-53-16 

-02 

72-53-17 

-02 

72-53-18 

-02 

Hub  (Disk).  1st  Stage  Compressor: 

Hub  Detail— All  P/N's  

Hub  Assembly— All  P/N's 

Disk,  13tti  Stage  Compressor  All  P/N's 
HP  Tutbine,  First  Stage: 

Ftotor  Assembty^/MI  P/N's 

Disk— AH  P/N's  

Disk,  2nd  Stage  Turbine:  All  P/N's 

Disk,  3rd  Stage  Turbine:  AH  P/N's 

Disk,  4tli  Stage  Turbine 


(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  §43.16  of  the  Federal  Aviation 
Regulations  (14  CFR  43.16),  these  mandatory 
inspections  must  be  performed  using  the  TLS 
of  the  PW  7180-200  Turbofan  Engine 
Manual. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safisty  may  be 
used  if  approved  by  the  Engine  Certification 
Office  (ECO).  Operators  shall  submit  their 
requests  tlirough  an  appropriate  FAA 
Principal  Maintenance  Inspector  (PMI),  who 
may  add  comments  and  then  send  it  to  the 
ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 


Ferry  Flights 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-certificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369  (c) 
of  the  Federal  Aviation  Regulations  [14  CFR 
121.369(c)l  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  TLS  of  the  PW  JTBD/ 
09200  Turbofan  Engine  Manual,  and  the  air 
carrier's  continuous  airworthiness  program. 
Alternatively,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 


from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121.369(c]  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369(c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under 
§  121.380(a)(2)(vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380(a)(2)(vi)).  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
been  met  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  PW  JT8D- 
200  Turbofan  Engine  Manual. 
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Issued  in  Burlington,  Massachusetts,  on 
December  31,  2001.  1 

Jay ).  Pardee,  ' 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 

(FR  Doc.  02-304  Filed  1-4-02;  8:45  am) 
■UMQ  COM  4»IO-13-P 

DEPARTMENT  OF  TRANSPORTATION 
FMaral  AviatkHi  Administration 


14CFRPart71 

[Airspace  DoclMt  No.  OI-AGL-OG] 

Profwsad  Modification  of  Class  D 
Airspaca;  Bloomington,  Monroe 
County  Airport,  IN;  and  Modification  of 
Claaa  E  Airspaca;  Bloomington, 
Moiuoa  County  Airport,  IN 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  Class  D  airspace  at  Bloomington, 
Monroe  Comity  Airport,  IN,  and  modify 
Class  E  airspace  at  Bloomington, 
Monroe  Comity  Airport,  IN.  An  Area 
Navigation  (RNAV)  Standard  Instrument 
Approach  Procedure  (SIAP)  to  Rimway 
(Rwy)  06,  RNAV  SIAP  to  Rwy  17.  RNAV 
SIAP  to  Rwy  24,  and  a  RNAV  SIAP  to 
Rwy  35  have  been  developed  for 
Monroe  County  Airport.  Controlled 
airspace  extending  upward  from  the 
surface  of  the  earth  is  needed  to  contain 
aircraft  executing  these  approaches. 
This  action,  would  increase  the  radius  of 
the  existing  Class  D  and  Class  E  airspace 
for  Monroe  County  Airport. 
DATES:  Comments  must  be  received  on 
or  before  February  11,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  AGL-7,  Rules  Docket 
No.  01-AGLr4)6,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviatiaon  Administation,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  iiusiness  hours 
at  the  Air  Traffic  Division.  Airspace 
Branch,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proopsed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AGL-06."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  D  airspace  and  Class  E  airspace  at 
Bloomington,  Monroe  County  Airport, 
IN,  by  increasing  the  radius  of  the 
existing  Class  D  airspace  and  Class  E 


airspace  for  Monroe  County  Airport. 
Controlled  airspace  extending  upward 
from  the  surface  of  the  earth  is  needed 
to  contain  aircraft  executing  instrument 
approach  procedures.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  D  airspace  designations  are 
published  in  paragraph  5000,  and  Class 
E  airspace  area  are  published  in 
paragraph  6005,  of  FAA  Order  7400.9J 
dated  August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments. are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation-^1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
■  does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  prpcedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  nmnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act, 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Adnaiinistration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  3 1 ,  2001 ,  and  effective 
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September  16,  2001,  is  amended  as 
follows 


Paragraph  5000    Class  D  airspace. 
***** 

AGL  IN  D  Bloomington,  Monroe  County 
Airport,  IN  (REVISED] 

Bloomington,  Monroe  County  Airport,  IN 
(Lat.  39°08'40"  N.,  long.  86°37'00"  W.)    - 

That  airspace  extending  upward  from  the 
surface  to  and  including  3,300  feet  MSL 
within  an  4.3-mile  radius  of  the  Monroe 
County  Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  dates  and  times 
established  in  advance  by  Notice  to  Airmen. 
The  effective  date  and  time  will  thereafter  be 
continuously  published  in  the' Airport/ 
Facility  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  Feet  or  more 
above  the  surface  of  the  earth. 


AGL  IN  E5  Bloomington,  Monroe  County 
Airport,  IN  (REVISED] 

Bloomington,  Monroe  County  Airport,  IN 
(Lat.  39°08'40''  N.,  long.  86°37'00''  W.) 
That  airspace  extending  upward  from  700 

Feet  Above  the  surface  within  a  7.3  mile 

radius  of  Monroe  County  Airport. 

*-**** 

Issued  in  Des  Plaines,  Illinois  on  December 
5,  2001. 

Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 

Region. 

[FR  Doc.  02-252  Filed  1-4-02;  8:45  am] 

BILUNG  CODE  4aiO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  01-AGL-01] 

Proposed  Modification  of  Class  D 
Airspace;  RocMord,  IL;  Modification  of 
Class  E  Airspace;  Rockford,  IL 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  Class  D  airspace  at  Rockford,  IL, 
and  modify  Class  E  airspace  at 
Rockford,  IL.  An  Area  Navigation 
(RNAV)  Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  01, 
RNAV  SIAP  to  Rwy  7,  RNAV  (Y)  SIAP 
to  Rwy  19,  RNAV(Z)  SL\P  to  Rwry  19, 
RNAV(Y)  SL\P  to  Rwy  25.  RNAV(Z) 
SIAP  to  Rwy  25  have  been  developed 
for  the  Greater  Rockford  Airport. 
Controlled  airspace  extending  upward 


from  the  siuface  of  the  earth  is  needed 
to  contain  aircraft  executing  these 
approaches.  This  action  would  increase 
the  radius  of  the  existing  Class  D  and 
Class  E  airspace  for  Greater  Rockford 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  February  11,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  AGL-7,  Rules  Docket 
No.  01-AGL-Ol,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AGL-01."  The  postcard  will  be  date/ 
time  stamped  and  retiuned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 


Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center.  APA-230.  800  Independence 
Avenue.  S.W..  Washington.  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  D  airspace  and  Class  E  airspace  at 
Rockford.  IL,  by  increasing  the  radius  of 
the  existing  Class  D  airspace  and  Class 
E  airspace  for  the  Greater  Rockford 
Airport.  Controlled  airspace  extending 
upward  from  the  surface  of  the  earth  is 
needed  to  contain  aircraft  executing 
instnunent  approach  procedures.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  D  airspace 
designations  are  published  in  paragraph 
5000,  and  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005,  of  FAA 
Order  7400.9J  dated  August  31.  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  and  Class  E  airspace 
designations  listed  in  this  document 
would  be  published  subsequently  in  the 
Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
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on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  regulatory 
Flexibility  Act. 

List  of  Sabjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air).  j 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
(XASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 


Issued  in  Des  Flaines.  Illinois  on  December 
5.  2001. 

Nancy  B.  Shelton, 
Manager,  Air  Traffic  Division. 
(PR  Doc.  02-249  Filed  1^-02;  8:45  am] 
BILUNG  CODE  4S10-13-M 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001.  is  amended  as 
follows: 


Paragraph  5000    Class  D  airspace. 


AGL  a  D  Rocldbrd.  IL  (REVISED) 

Greater  Rockford  Airport,  IL 

(Lat.  42''11'43'  N.,  long.  089°05'50' W.) 
Greater  Rockford  ILS  Localizer 

(Lat.  42"'12'36"  N.,  long.  089°05'17'  W.) 
GILMYLOM 

(Lat.  42°06'52"  N.,  long.  089°05'55''  W.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3.200  feet  MSL 
within  an  4.6-mile  radius  of  the  Greater 
Rockford  Airport  and  within  1.8  miles  each 
side  of  the  Greater  Rockford  Runway  36  ILS 
localizer  course,  extending  south  from  the  4.6 
mile  radius  to  the  GILMY  LOM. 


Paragraph  6005  Chss  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  IL  ES  Rockford,  IL  (REVISED] 

Greater  Rockford  Airport,  IL 

(Lat.  42''11'43'  N.,  long.  089°05'50'  W.) 
GILMYLOM 

(Ut  42n)6'52"  N.,  long.  0a9°05'55"  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7.1  mile 
radius  of  the  Greater  Rockford  airport  and 
within  7  miles  east  and  4.4  miles  west  of  the 
Rockford  ILS  localizer  south  course, 
extending  from  the  airport  to  10.4  miles 
south  of  the  GILMY  LOM. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AGL-11] 

Proposed  Modification  of  Class  E 
Airspace;  Manistee,  Mi 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  action  proposes  to 
modify  Class  E  airspace  at  Manistee,  MI. 
A  VHF  Onmidirectional  (VOR)  Standard 
Instrument  Approach  Procedure  (SLAP) 
Runway  (Rwy)  09,  and  VOR  SLAP  Rwy 
27  have  been  developed  for  Manistee 
Cotmty-Blacker  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth  is 
needed  to  contain  aircraft  executing  this 
approach.  This  action  would  change  the 
extensions  to  the  existing  Class  E 
airspace  for  Manistee  Coimty-Blacker 
Airport. 

EFFECTIVE  DATES:  Comments  must  be 
received  on  or  before  February  11,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Coimsel,  AGL-7,  Rules  Docket 
No.  01-AGL-ll,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 


supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AGL-ll."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contract  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabUity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify. 
Class  E  airspace  at  Manistee,  MI,  by 
changing  the  extensions  to  the  existing 
Class  E  airspace  for  Manistee  Coimty- 
Blacker  Airport.  Controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  is  needed  to 
contain  aircraft  executing  instrument 
approach  procedures.  The  area  woidd 
be  depicted  on  appropriate  aeronautical 
charters.  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
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above  the  surface  are  published  in 
paragraph  6005  of  FAA  Order  7400.9J 
dated  August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  dociunent  would  be 
published  subsequently  in  the  Order. 
The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  fi«quent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regtdatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  E5  Manistee,  MI  [REVISED] 

Manistee  County-Blacker,  MI 


(Lat.  44°16'21'  N.,  long.  86°14'02'  W.)     . 
Manistee  VOR/DME 
(Lat.  44°16'14'N.,  long.  86''15'15'' W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Manistee  County-Blacker  Airport  and 
within  4  miles  north  and  8  miles  south  of  the 
Manistee  VOR/DME  285°  radial  extending 
from  the  7  mile  radius  to  16  miles  west  of 
the  VOR/DME,  and  within  4  miles  south  and 
8  miles  north  of  the  Manistee  VOR/DME  086° 
radial  extending  from  the  7-mile  radius  to  16 
miles  east  of  the  \fOR/DME. 


Issued  in  Des  Plaines,  Illinois  on  December 
5.2001. 
Nancy  B.  Shelton, 

Manager.  Air  Traffic  Division,  Great  Lakes 
Region. 

(FR  Doc.  02-251  Filed  1-4-02;  8:45  am) 

BHJJNG  COOE  4eiO-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  OO-AGL-08] 

Propoied  Modification  of  Class  E 
Airspace;  Frankfort,  Ml 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  Class  E  airspace  Frankfort,  MI.  A 
VHF  Omnidirectional  Range-A  (VOR-A) 
Standard  Instrument  Approach 
Procedure  (SIAP)  has  been  developed 
for  Frankfort  Dow  Memorial  Field, 
Frankfort,  MI.  Controlled  airspace 
extending  upward  fi-om  700  feet  above 
the  surface  of  the  earth  is  needed  to 
contain  aircraft  executing  this  approach. 
This  action  would  add  an  extension  to 
the  existing  Class  E  airspace  for 
Frankfort  Dow  Memorial  Field  Airport. 
DATES:  Comments  must  be  received  on 
or  before  February  11,  2002. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  AGL-7,  Rules  Docket 
No.  OO-AGL-08,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 


FOR  FURTHER  INFORMATION  CONTACT: 

Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPI.EMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpfiU  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy -related 
aspects  of  the  proposal. 
Conununications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  OO- 
AGL-08."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Coimsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  the  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  appUcation 
procedure. 
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The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Frankfort,  MI,  by 
adding  an  extension  to  the  existing 
Qass  E  airspace  for  Frankfort  Dow 
Memorial  Field  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  siirface 
are  published  in  paragraph  6005  of  FAA 
Order  7400.9J  dated  August  31,  2001. 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
deep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sal^ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Hie  Proposed  Amendment 

Accordingly,  pursiiant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
ARIWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Autiiority:  49  U.S.C.  106(g),  40103.  40113. 
40120-.  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 


§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MI  ES  Frankfort,  MI  (REVISED] 

Frankfort  Dow  Memorial  Field  Airport,  MI 
(Lat.  44°37'30''  N.,  long.  86°12'33'  W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  6.4-mile 
radius  of  the  Frankfort  Dow  Memorial  Field 
Airport,  and  within  2  miles  each  side  of  the 
Manistee  VOR/DME  186°  radial  extending 
from  the  6.3  mile  radius  to  9.8  miles  south 
of  the  airport. 
***** 

Issued  in  Des  Flaines,  Illinois  on  December 
5,  2001. 

Nancy  B.  Shehon, 

Manager.  Air  Traffic  Division,  Great  Lakes 
Region. 
[FR  Doc.  02-250  Filed  1-4-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administation 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AGL-02] 

Proposed  lyiodification  of  Class  E 
Airspace;  Greenville,  Mi 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMIIARY:  This  action  proposes  to 
modify  Class  E  airspace  at  Greenville. 
MI.  An  Area  Navigation  (RNAV) 
Standard  Instnunent  Approach 
Procedure  (SIAP)  to  Runway  (Rwy)  10. 
and  an  RNAV  SIAP  Rwy  28  has  been 
developed  for  Greenville  Mimicipal 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  is  needed  to  contain 
aircraft  executing  this  approach.  This 
action  would  increase  the  radius  of  the 
existing  controlled  airspace  for 
Greenville  Municipal  Airport. 
DATES:  Comments  must  be  received  on 
or  before  February  11.  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration.  Office  of  the 
Regional  Cotmsel.  AGL-7,  Rules  Docket 


No.  Ol-AGL-02.  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Cotmsel. 
Federal  Aviation  Administration.  2300 
East  Devon  Avenue.  Des  Plaines. 
Illinois.  An  informal  docket  may  also  be 
examined  diuing  normal  business  hours 
at  the  Air  Traffic  Division.  Airspace 
Branch.  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division. 
Airspace  Branch.  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568.- 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particidarly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  Ol- 
AGL-02."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conmienter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rides  Docket,  FAA. 
Great  Lakes  Region,  Office  of  the 
Regional  Cotmsel.  2300  East  Devon 
Avenue,  Des  Plaines.  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  sunmiarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rtdemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
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Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  bidependence 
Avenue,  S.W..  Washington.  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  abo 
request  a  copy  of  Advisory  Circular  No. 
11-2A.  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considerii^  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Greenville.  MI,  by 
increasing  the  radius  of  the  controlled 
airspace  for  Greenville  Mimicipal 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  is  needed  to  contain 
aircraft  executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts.    ' 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  siirface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9J  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
est^lishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "sigmficant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigatioUr  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sulqects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Adndnistration  proposes  to 
amend  14  CFR  part  71  as  follows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLMIES    GieenviUe,  MI  (REVISED) 

Greenville  Municipal  Airport,  MI 

(Ut.  43''08'32"  N.,  long.  85''15'16"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  an  7.1 -mile 

radius  of  the  Greenville  Municipal  Airport, 

MI. 


Issued  in  Des  Plaines,  Illinois  on  December 
5,  2001. 

Nancy  B.  Slielton, 

hdanager.  Air  Traffic  Division,  Great  Lakes 
Region. 

[FR  Doc.  02-248  Filed  1-^1-02;  8:45  am) 
HLUNO  CODE  4»10-13-M 


DEPARTMENT  OF  THE  TREASURY 
Intemai  Revenue  Service 

26  CFR  Part  46 

[REG-125450-01] 
RIN1545-AY93 

Liability  Fdr  insurance  Premium  Excise 
Tax 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

and  notice  of  public  hearing. 

SUMIIARY:  This  document  contains 
proposed  amendments  to  the 
regulations  relating  to  liability  for  the 
insurance  premium  excise  tax.  This 
document  affects  persons  who  make, 
sign,  issue,  or  sell  a  policy  of  insurance, 
indemnity  bond,  annuity  contract,  or 
policy  of  reinsurance  issued  by  any 
foreign  insurer  or  reinsurer.  This 


docimient  also  provides  a  notice  of 
public  hearing  on  these  proposed 
regulations. 

DATES:  Written  or  electronic  comments, 
requests  to  speak  and  outlines  of  topics 
to  be  discussed  at  the  public  hearing 
scheduled  for  March  19,  2002,  at  10  a.m. 
must  be  received  by  February  26,  2002. 
ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-125450-01),  room 
5226,  Internal  Revenue  Service,  POB 
7604,  Ben  Franklin  Station,  Washington. 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG-125450-01). 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington.  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.gov/tax_regs/ 
regsUst.html.  The  public  hearing  will  be 
held  in  room  4718,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations. 
Amanda  Ehrlich.  (202)  622-3880; 
concerning  submissions,  the  hearing, 
and/or  to  be  placed  on  the  building 
access  list  to  attend  the  hearing,  Treena 
Garrett,  (202)  622-7180  (not  toll-fi«e 
numbers). 

SUPPLEMENTARY  INFORMATKNl: 
Background 

The  insurance  premium  excise  tax 
imposed  by  section  4371  originated  as  a 
stamp  tax  on  certain  insurance  policies 
in  the  Act  of  February  24, 1919,  Title  DC. 
section  1100.  This  provision  was  re- 
enacted  unchanged  in  the  Revenue  Act 
of  1924,  as  section  800;  in  the  Revenue 
Act  of  1926,  as  section  800;  and  in  the 
Internal  Revenue  Code  of  1939  (1939 
Code),  as  section  1804.  Section  1809(a) 
of  the  1939  Code  required  the  tax 
imposed  by  section  1804  to  be  paid  "by 
any  person  who  makes,  signs,  issues, 
[or]  sells  *  *  *  any  of  the  documents 
(or]  instruments  *  *  *  (including 
insurance  policies  subject  to  tax]  *  *  *: 
or  for  whose  use  or  benefit  the  same  are 
made,  signed,  issued,  [or]  sold  *  *  *." 
Section  1809(b)(1)  of  the  1939  Code 
required  the  tax  to  be  paid  by  the 
purchase  of  stamps  to  be  affixed  to 
taxable  documents. 

The  insurance  premium  excise  tax 
imposed  by  section  1804  of  the  1939 
Code  was  reenacted  in  the  Internal 
Revenue  Code  of  1954  (1954  Code)  as 
section  4371.  Section  1809(a)  and  (b)(1) 
of  the  1939  Code  (relating  to  who  is 
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liable  for  the  tax  and  how  it  is  to  be 
paid)  were  reenacted  as  sections  4383 
and  4374  of  the  1954  Code,  respectively. 
Section  4383  of  the  1 954  Code  was 
renumbered  as  section  4384  by  the 
Excise  Technical  Changes  Act  of  1958. 

Section  4374  was  amended  in  1965  to 
authorize  the  Secretary  or  the 
Secretary's  delegate  to  provide  by 
regulations  that  the  tax  imposed  by 
section  4371  shall  be  paid  on  the  basis 
of  a  return,  instead  of  by  stamp.  Excise 
Tax  Reduction  Act  of  1965,  Public  Law 
89-44.  section  804(a).  79  Stat.  136, 160 
(1965).  Pursuant  to  this  statutory 
authorization,  the  Secretary 
promulgated  26  CFR  46.4374-1  in  1970, 
which  provides  that  the  tax  imposed  by 
section  4371  shall  be  paid  on  the  basis 
of  a  return  and  remitted  by  the  person 
who  pays  the  premiiun  to  a  foreign 
insurer  or  reinsurer.  TD  7023;  1970-1 
C.B.  233,  236.  For  these  piuposes,  the 
person  who  makes  payment  of  the 
premium  is  the  resident  person  who 
actually  transferred  the  money,  check, 
or  its  equivalent  to  the  foreign  insiu«r 
or  reinsurer.  The  regulation  further 
provided  a  reference  to  section  4384  for 
purposes  of  determining  the  persons 
liable  for  the  tax.  §46.4374-l{a). 

The  Tax  Reform  Act  of  1976  (1976 
Act)  combined  sections  4374  and  4384 
into  a  single  Code  section,  and 
eliminated  any  references  therein  to  the 
payment  of  the  tax  by  stamps.  Tax 
Refgrm  Act  of  1976,  Public  Law  94-455, 
section  1904(a)(12),  90  Stat.  1520, 1812- 
14  (1976).  The  1976  Act  repealed 
section  4374,  which  had  required 
payment  of  the  tax  by  stamps  or  by 
return  pursuant  to  regulations.  It 
renumbered  section  4384  as  section 
4374.  which  imposes  liability  for  the 
tax.  Finally,  the  1976  Act  amended  the 
new  section  4374  to  require  pajrment  of 
the  tax  by  retiun.  The  regulations  imder 
section  4374  have  not  been  changed  to 
reflect  the  1976  statutory  amendments. 

Some  taxpayers  have  taken  the 
position,  contrary  to  the  statute,  that 
§46.4374-1  (which  does  not  reflect  the 
1976  legislative  changes)  imposes 
liability  and  requires  payment  of  tax 
only  if  a  premium  is  paid  by  a  resident 
of  the  United  States.  This  interpretation 
ignores  the  cross-reference  in  §46.4374- 
1(a)  to  prior  Code  section  4384  for 
purposes  of  determining  the  persons 
who  are  liable  for  the  tax.  The  proposed 
regulations  revise  §46.43  74-1  (a)  to 
conform  the  regulations  to  the  1976 
statutory  amendments  by  providing  that 
any  person  who  makes,  signs,  issues,  or 
sells  any  of  the  dociunents  and 
instruments  subject  to  the  tax,  or  for 
whose  use  or  benefit  the  same  are  made, 
signed,  issued,  or  sold,  is  liable  for  the 
tax  imposed  by  section  4371.  Section 


46.4374-l(c)  also  provides  that  the  tax 
imposed  by  section  4371  shall  be  paid 
on  the  basis  of  a  return  by  the  person 
who  makes  pajraient  of  the  premium  to 
a  foreign  insurer  or  reinsiuer  or  to  any 
nonresident  agent,  solicitor,  or  broker.  If 
the  tax  is  not  paid  by  the  person  who 
paid  the  premium,  the  tax  imposed  by 
section  4371  shall  be  paid  on  the  basis 
of  a  return  by  any  person  who  makes, 
signs,  issues,  or  sells  any  of  the 
docxunents  or  instruments  subject  to  the 
tax  imposed  by  section  4371,  or  for 
whose  use  or  benefit  such  dociunent  or* 
instrument  is  made,  signed,  issued,  or 
sold. 

Proposed  Effective  Date 

These  regulations  are  proposed  to 
apply  to  premiums  paid  on  or  after  the 
date  final  regulations  are  published  in 
the  Federal  Register. 

Special  Analysis 

It  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations,  and  because  the 
regulation  does  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C.        / 
chapter  6)  does  not  apply. 

Comments  and  Public  Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  comments  (a  signed  original  and 
eight  (8)  copies)  that  are  submitted 
timely  to  the  IRS.  Treasury  and  the  IRS 
request  comments  on  the  clarity  of  the 
proposed  rule  and  how  it  may  be  made 
easier  to  understand.  All  comments  will 
be  made  available  for  public  inspection 
and  copying. 

A  public  hearing  has  been  scheduled 
for  March  19,  2002  at  10  a.m.,  in  room 
4718,  Internal  Revenue  Building,  1111 
Constitution  Ave.,  NW.,  Washiiqgton, 
DC.  All  visitors  must  present  photo 
identification  to  enter  the  building. 
Because  of  access  restrictions,  visitors 
will  not  be  admitted  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  yoiu  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
preamble. 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  this  hearing.  Persons  who  wish 
to  present  oral  comments  at  the  hearing 
must  submit  written  comments  and  an 
outline  of  the  topics  to  be  discussed  and 
the  time  to  be  devoted  to  each  topic 
(signed  original  and  eight  (8)  copies)  by 
February  26,  2002.  A  period  of  10 
minutes  will  be  allotted  to  each  person 


for  making  comments.  An  agenda 
showing  the  scheduling  of  the  speakers 
will  be  prepared  after  the  deadline  for 
receiving  outlines  has  passed.  Copies  of 
the  agenda  will  be  available  free  of 
charge  at  the  hearing. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Amanda  Ehrlich  of  the 
Office  of  Associate  Chief  Counsel 
(International).  However,  other 
personnel  ft-om  the  IRS  and  Treasiuy 
Department  participated  in  their 
development. 

List  of  Subjects  in  26  CFR  Part  46 

Excise  taxes.  Insurance,  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  46  is 
proposed  to  be  amended  as  follows: 

PART  46-EXCISE  TAX  ON  POUCIES 
ISSUED  BY  FOREIGN  INSURERS  AND 
OBUGATIONS  NOT  IN  REGISTERED 
FORM 

Paragraph  1.  The  authority  citation 
for  part  46  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  2.  Section  46.4374-1  is  revised  to 
read  as  follows: 

§  46.4374-1    Liability  for  tax. 

(a)  In  general.  Any  person  who  makes, 
signs,  issues,  or  sells  any  of  the 
documents  and  instruments  subject  to 
the  tax,  or  for  whose  use  or  benefit  the 
same  are  made,  signed,  issued,  or  sold, 
shall  be  liable  for  the  tax  imposed  by 
section  4371. 

(b)  When  liability  for  tax  attaches. 
The  liability  for  the  tax  imposed  by 
section  4371  shall  attach  at  the  time  the 
premiiun  payment  is  transferred  to  the 
foreign  insurer  or  reinsurer  (including 
transfers  to  any  bank,  trust  fund,  or 
similar  recipient,  designated  by  the 
foreign  insurer  or  reinsurer),  or  to  any 
nonresident  agent,  solicitor,  or  broker.  A 
person  required  to  pay  tax  under  this 
section  may  remit  such  tax  before  the 
time  the  tax  attaches  if  he  keeps  records 
consistent  with  such  practice. 

(c)  Payment  of  tax.  The  tax  imposed 
by  section  4371  shall  be  paid  on  the 
basis  of  a  return  by  the  person  who 
makes  payment  of  the  premium  to  a 
foreign  insurer  or  reinsurer  or  to  any 
nonresident  agent,  solicitor,  or  broker.  If 
the  tax  is  not  paid  by  the  person  who 
paid  the  premium,  die  tax  imposed  by 
section  4371  shall  be  paid  on  the  basis 
of  a  return  by  any  person  who  makes, 
signs,  issues,  or  sells  any  of  the 
documents  or  instruments  subject  to  the 
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tax  imposed  by  section  4371,  or  for 
whose  use  or  benefit  such  document  or 
instrument  is  made,  signed,  issued,  or 
sold. 

(d)  Penalty  for  failure  to  pay  tax.  Any 
person  who  fails  to  comply  with  the 
requirements  of  this  section  with  intent 
to  evade  the  tax  shall,  in  addition  to 
other  penalties  provided  therefor,  pay  a 
fine  of  double  the  amount  of  tax.  (See 
section  7270.) 

(e)  Effective  date.  This  section  is 
applicable  for  premiums  paid  on  or  after 
the  date  final  regulations  are  published 
in  the  Federal  Register. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  02-325  Filed  1^-02;  8:45  am) 
BILUNG  CODE  4830-01-f> 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67« 

[Docket  No.  FEMA-B-7423] 

Proposed  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

summary:  Technical  information  or 
comments  are  requested  on  the 
proposed  Base  (1%  annual  chance) 
Flood  Elevations  (BFEs)  and  proposed 
BFE  modifications  for  the  communities 
listed  below.  The  BFEs  and  modified 
BFEs  are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  either  to  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 


newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  commimily.  The 
respective  addresses  are  listed  in  the 
following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  FEMA,  500 
C  Street  SW..  Washington,  DC  20472. 
(202)  646-3461,  or  (e-mail) 
matt.millei®f ema.gov. 

SUPPLEMENTARY  INFORMATION:  FEMA 
proposes  to  make  determinations  of  BFE 
and  modified  BFEs  for  each  community 
listed  below,  in  accordance  with  Section 
110  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4104.  and  44  CFR 
67.4(a). 

These  proposed  BFEs  and  modified 
BFEs,  together  with  the  floodplain" 
management  criteria  required  by  44  CFR 
60.3,  are  the  minimum  that  are  required. 
They  should  not  be  construed  to  mean 
that  the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 
These  proposed  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  Part  10,  Environmental 
Consideration.  No  environmental 
impapt  assessment  has  been  prepared. 


Regulatory  Flexibility  Act 

The  Acting  Administrator,  Federal 
Insurance  and  Mitigation 
Administration  certifies  that  this 
proposed  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  BFEs  are  required  by  the  Flood 
Disaster  Protection  Act  of  1973, 42 
U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  imder  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  nile  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26. 
1987. 

Executive  Order  12778,  Qvil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly.  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 


PART67-{AMENDED1 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978.  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376.  §  67.4 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


IOWA.— JOHNSON  County,  Iowa  and  Incorporated  Areas 


Flooding  souree(s) 


Iowa  River 


Ralston  Creek 


Location  of  referenced  elevation 


Approximately  10,000  feet  upstream  of  the  confluence 
with  Snyder  Creek. 

Just  downstream  of  U.S.  Highway  6 

Approximately  4,000  feet  upstream  of  Coralville  Dam 
Just  upstream  of  the  North  Branch  Ralston  Creek  De- 
tention Dam. 
Approximately  500  feet  upstream  of  Scott  Boulevard 


Elevation 

feet 
'(NGVD) 


Effective 


•636 


•643 
•657 
•699 

None 


Communities  affected 


Modified 


•636 


•644 
•657 
•700 

•731 


Johnson  County,  City  of 
Ipwa  City  and  City  of 
Coralville. 


City  of  Iowa  City  and 
Johnson  County. 
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IOWA.— Johnson  County,  Iowa  and  Incorporated  Areas— Continued 


Locatwn  of  referenced  elevatkw 

Elevatton 

feet 
•(NGVD) 

Flooding  source<s) 

Modified 

Communities  affected 

Effective 

South  Branch  Ralston  Creek  ... 
North  Branch  Snyder  Creek  .... 

Clear  Creek  

Just  upstream  of  Scott  Boulevard 

Approximately  3,700  feet  upstream  of  Scott  Boulevard 
Approximately  4,550  feet  downstream  of  U.S.  Route  6 

Approximately  2,050  feet  upstream  of  Chcago  Rock 

Island  and  Pacific  Railroad. 
At  confluence  with  Iowa  River 

None 

None 
None 

None 

•653 

•667 

•671 
•641 

None 
None 

None 

None 
None 

•723 

•727 
•650 

•668 

•654 

•668 

•6/2 
•642 

•721 
•662 

•673 

•677 
•690 

City  of  Iowa  City  and 
Johnson  County. 

City  of  Iowa  City  and 
Johnson  County. 

Johnson  County,  City  of 
Iowa  City  and  City  of 
Tiffin. 

City  of  Iowa  City  and 
Johnson  County. 

Johnson  County  and 
City  of  Iowa  City. 

City  or  Iowa  City. 

WiNow  Creek 

Approximately  4,100  feet  upstream  of  Camp  Cardinal 

Road. 
Approximately  5,300  feet  downstream  of  Interstate  80 
At  confluence  with  Iowa  River         

West  Branch  Snyder  Creek 

MMdle  Branch  WiUow  Creek  ... 

Approximately  650  feet  upstream  of  U.S.  Route  218  ... 
At  confluence  with  North  Branch  Snyder  Creek 

Approximately  900  feet  upstream  of  The  West  Spur 

Railroad. 

At  confluence  with  Wiltow  Creek 

Approximately  300  feet  upstream  of  Mormon  Trek 

Boulevard. 

#Depth  in  feet  above  ground. 


ADDRESSES: 

Johnson  County,  Iowa  and  Incorporated 
Areas: 

Maps  are  available  for  inspection  at 
Johnson  County  and  Planning  and 
Zone.  913  South  Dubuque  Street, 
Iowa  City,  Iowa 

Send  comments  to  Ms.  Sally  Stutsman, 
Chairperson,  Johnson  County,  Board 
of  Supervisors.  Iowa  City,  Iowa  52240 

City  of  Iowa  City.  Iowa: 

Maps  are  available  for  inspection  at  the 
County  Courthouse.  P.O.  Box325. 
Allison,  loMra 

Send  comments  to  The  Honorable 
Ernest  W.  Lehman.  Mayor,  410  East 
Washington  Street.  Iowa  City.  Iowa 
52240 

City  of  Ti^,  Iowa:  ' 

Maps  are  available  for  inspection  at 
TifGn  aty  Hall.  211  Main  Street. 
Tiffin.  Iowa 

Send  comments  to  the  Honorable  Glenn 
Potter,  Mayor,  P.O.  Box  196.  Tiffin, 

.  Iowa  52430  : 

City  of  Corahnlle:  ^  -  -^ 

Maps  are  available  for  inspection  at  the 
Coralville  City  Hall.  1512  17th  Street, 
Coralville,  Iowa 

Send  comments  to  the  Honorable  Jim 
Fausett.  Mayor,  City  of  Coralville, 
1512  7th  Street.  P.O.  Box  5127 
Coralville,  City  of  Iowa  52241 


(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 
Dated:  December  19,  2001. 
Robert  F.  Shea, 

Acting  Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
(FR  Doc.  02-320  Filed  1-4-02;  8:45  am) 
BIUJNG  CODE  CnS-04-P 


DEPARTMENT  OF  TRANSPORTATION 

Natkxial  Highway  Traffic  Safety 
Administration 

49  Cf^  Parts  529, 531, 533, 535, 537, 
538, 541,  542, 543, 544, 551, 552, 553, 
554, 555,  556, 557, 564, 565, 566, 567, 
568, 569,  570, 572, 573, 574, 575, 576, 
577,578,579 

[Doclwt  Na  NHTSA-01-1 1227] 

Fsdaral  Motor  Vehicle  SafMy 
Standards  (FMVSS);  Small  Business 
impacts  of  Motor  Vehicle  Safety 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  U.S. 
Department  of  Transportation  (DOT). 
ACnON:  Notice  of  regulatory  review; 
Request  for  comments. 

SUMMARY:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA)  seeks 
comments  on  the  economic  impact  of  its 
regulations  on  small  entities.  As 
required  by  Section  610  of  the 
Regulatory  Flexibility  Act,  we  are 


attempting  to  identify  rules  that  may 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
We  also  request  comments  on  ways  to 
make  these  regulations  easier  to  read 
and  understand.  The  focus  of  this  notice 
is  rules  that  specifically  relate  to 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks,  buses,  trailers, 
incomplete  vehicles,  motorcycles,  and 
motor  vehicle  equipment. 

DATES:  Comments  must  be  received  on 
or  before  January  25,  2002. 

ADDRESSES:  You  should  mention  the 
docket  number  of  this  docimient  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  Management 
System,  U.S.  Department  of 
Transportation.  Room  PL-401. 400 
Seventh  Street,  SW,  Washington,  DC, 
20590.  You  may  call  Docket 
Management  at:  (202)  366-9324.  You 
may  visit  the  Docket  from  10:00  am  to 
5:00  pm  Monday  through  Friday. 

FOR  RIRTHER  INFORMATION  CONTACT:  Nita 
Kavalauskas,  Office  of  Regulatory 
Analysis  and  Evaluation,  Office  of  Plans 
and  Policy,  National  Highway  Traffic 
Safety  Administration,  U.S.  Department 
of  Transportation,  400  Seventh  Street, 
SW,  Washington,  DC,  20590.  Telephone: 
(202)  366-2584.  Facsimile  (fex):  (202) 
366-2559. 

SUPPLEMENTARY  INFORMATION: 
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L  Section  610  of  the  Regulatory 
Flexibility  Act 

A.  Background  and  Purpose 

Section  610  of  the  Regulatory 
Flexibility  Act  of  1980  (Public  Law  96- 
354),  as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Public  Law  104-121),  requires 
agencies  to  conduct  periodic  reviews  of 
final  rules  that  have  a  significant 
economic  impact  on  a  substantial 
number -of  small  business  entities.  The 
.  purpose  of  the  reviews  is  to  determine 
whether  such  rules  should  be  continued 
without  change,  amended,  or  rescinded, 
consistent  with  the  objectives  of 
applicable  statutes,  to  minimize  any 
significant  economic  impact  of  the  rules 
on  a  substantial  number  of  such  small 
entities. 

B.  Review  Schedule 

The  Department  of  Transportation 
(DOT)  published  its  Semiannual 
Regulatory  Agenda  on  November  22, 
1999,  listing  in  Appendix  D  (64  FR 
64684)  those  regulations  that  each 
operating  administration  will  review 
under  section  610  during  the  next  12 
months.  Appendix  D  also  contains 


DOT'S  10-year  review  plan  for  all  of  its 
existing  regulations. 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA,  "we")  has 
divided  its  rules  into  10  groups  by 
subject  area.  Each  group  will  be 
reviewed  once  every  10  years, 
undergoing  a  two-stage  process-an 
Analysis  Year  and  a  Review  Year.  For 
purposes  of  these  reviews,  a  year  will 
coincide  with  the  fall-to-fall  publication 
schedule  of  the  Semiannual  Regulatory 
Agenda.  Thus,  Year  1  (1998)  began  in 
the  fall  of  1998  and  ended  in  the  fall  of 
1999;  Year  2  (1999)  began  in  the  fall  of 
1999  and  ended  in  the  fall  of  2000;  and 
so  on. 

During  the  Analysis  Year,  we  will 
request  public  comment  on  and  analyze 
each  of  the  rules  in  a  given  year's  group 
to  determine  whether  any  rule  has  a 
significant  impact  on  a  substantial 
number  of  small  entities  and,  thus, 
requires  review  in  accordance  with 
section  610  of  the  Regulatory  Flexibility 
Act.  In  each  fall's  Regulatory  Agenda, 
we  will  publish  the  results  of  the 
analyses  we  completed  during  the 
previous  year.  For  rules  that  have 
subparts,  or  other  discrete  sections  of 
rules  that  do  have  a  significant  impact 
on  a  substantial  number  of  small 

NHTSA  Section  610  Review  Plan^ 


entities,  we  will  announce  that  we  will 
be  conducting  a  formal  section  610 
review  during  the  following  12  months. 

The  section  610  review  will 
determine  whether  a  specific  rule 
should  be  revised  or  revoked  to  lessen 
its  impact  on  small  entities.  We  will 
consider:  (1)  The  continued  need  for  the 
rule;  (2)  the  nature  of  complaints  or 
comments  received  bom  the  public;  (3) 
the  complexity  of  the  rule;  (4)  the  extent 
to  which  the  rule  overlaps,  duplicates, 
or  conflicts  with  other  federal  rules  or 
with  state  or  local  government  rules; 
and  (5)  the  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
affected  by  the  rule.  At  the  end  of  the 
Review  Year,  we  will  publish  the  results 
of  our  review. 

The  schedule  has  been  revised  from 
its  listing  in  the  Semiannual  Regulatory 
Agenda  on  November  22. 1999.  A  major 
revision  to  parts  591  through  594  has 
been  proposed.  Thus,  we  deemed  it 
appropriate  to  delay  our  small  business 
impact  review  of  these  parts  from  year 
3  to  year  8,  and  move  the  other 
regulations  forward  one  year. 

The  following  table  shows  the  10-year 
analysis  and  review  schedule: 


Year 


1  

2  

3  

4  : 

5  

6  

7 

8  

9  ; 

10  • 

^  Revised  schedule. 


Regulations  to  be  reviewed 


49  CFR  parts  501  through  526  and  571.213  

49  CFR  571.131.  571.217.  571.220,  571.221,  and  571.222  

49  CFR  571.101  through  571.110  and  571.135  

49  CFR  parts  529  through  579,  except  part  571 

49  CFR  571.111  through  571.129  and  parts  580  through  590 

49  CFR  571.201  through  571.212  

49  CFR  571.214  through  571.219,  except  571.217 

49  CFR  parts  591  through  594 k ••■""■ 

49  CFR  571 .223  through  571 .304,  part  500  and  new  parts  and  subparts  under  49  CFR 
23  CFR  parts  1200  and  1300  and  new  parts  and  subparts  under  23  CFR  


Analysis 

Review 

year 

year 

1998 

1999 

1999 

2000 

2000 

2001 

2001 

2002 

2002 

2003 

2003 

2004 

2004 

2005 

2005 

2006 

2006 

2007 

2007 

2008 

C.  Regulations  Under  Analysis 

During  Year  4  (2001),  the  Analysis 
Year,  we  will  conduct  a  preliminary 


assessment  of  the  following  sections  of 
49  CFR  Parts  529  through  579,  except 
Part  571: 


Section 


529 
531 
533 
535 
537 
538 
541 
542 
543 
544 
551 
552 
553 
554 


Title 


Manufacturers  of  multistage  automobiles  ' 

Passenger  automobile  average  fuel  economy  standards 

Light  truck  fuel  economy  standards 

3-year  carryforward  and  carryback  of  credits  for  light  trucks 

Autonrotive  fuel  economy  reports 

Manufacturing  incentives  for  alternative  fuel  vehicles 

Federal  motor  vehicle  ttieft  prevention  standard 

Procedures  for  selecting  lines  to  be  covered  by  the  theft  prevention  standard 

Exemption  from  vehicle  theft  prevention  standard 

Insurer  reporting  requirements 

Procedural  rules 

Petitions  for  rulemaking,  defect,  and  noncompliance  orders 

Rulemaking  procedures 

Standards  enforcement  and  defects  investigation 
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Sectk 

)n                                                                                                   Title 

556 

f 

Temporary  exemption  from  motor  vehicle  safety  and  bumper  standards. 

556 

i 

Exemption  for  inconsequential  defect  or  non-compliance. 

557 

•••••.•.•••••••.•.•••••..•« 

,. Petitions  for  fiearings  on  notification  and  remedy  of  defects. 

564 

^ 

Replaceable  light  source  information. 

565 

....M.. .«....•••.. ..< 

Vehicle  identification  number  requirements. 

566 

Manufacturer  identification. 

567 

................ ..........rt 

Certification. 

568 

........................... 

Vehicles  manufactured  in  two  or  more  stages. 

569 



Regrooved  tires. 

570 „ 

• 

;.    Vehicle  in  use  inspection  standards. 

572 

Anthropomorphic  test  devices. 

573 ...» „»... 

Defect  and  noncompliance  reports. 

574 

Tire  identification  and  recordkeeping. 

575 

Consumer  information  reaulations. 

576 

Record  retention. 

577 

Defect  aiKJ  norxxxnpliance  notification. 

578 

A Civil  penalties. 

579 1 

Defect  and  nondompliance  responsibility. 

We  are  seeking  comments  on  whether 
any  requirements  in  parts  529  through 
579,  except  part  571  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independently  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  imder  50,000.  Business 
entities  are  generally  defined  as  small 
businesses  by  Standard  Industrial 
Classification  (SIC)  code,  for  the 
purposes  of  receiving  Small  Business 
Administration  (SBA)  assistance.  Size 
standards  established  by  SBA  in  13  CFR 
121.201  are  expressed  either  in  munber 
of  employees  or  annual  receipts  in 
millions  of  dollars,  imless  otherwise 
specified.  The  number  of  employees  or 
annual  receipts  indicates  the  maximum 
allowed  for  a  concern  and  its  affiliates 
to  be  considered  small.  If  your  business 
or  organization  is  a  small  entity  and  if 
any  of  the  requirements  in  parts  529 
through  579,  except  part  571  have  a 
significant  economic  impact  on  your 
business  or  organization,  please  submit 
a  comment  to  explain  how  and  to  what 
degree  these  rules  affect  you,  the  extent 
of  the  economic  impact  on  yoiu 
business  or  organization,  and  why  you 
believe  the  economic  impact  is 
significant. 

Jf  the  agency  determines  that  there  is 
a  significant  economic  impact  on  a 
sul»tantial  number  of  small  entities,  it 
will  ask  for  comment  in  a  subsequent 
notice  during  the  Review  Year  on  how 
these  impacts  could  be  reduced  without 
reducing  safety. 

n.  nain  Language 

A.  Backgmund  and  Purpose 

Executive  Order  12866  and  the 
President's  memorandiun  of  June  1, 


1998,  require  each  agency  to  write  all 
rules  in  plain  language.  Application  of 
the  principles  of  plain  language 
includes  consideration  of  the  following 
questions: 

•  Have  we  organized  the  material  to 
suit  the  public's  needs? 

•  Are  the  requirements  in  the  rule 
clearly  stated? 

•  Does  the  rule  contain  technical 
language  or  jargon  that  is  not  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rule  easier  to  understand?. 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  document. 

B.  Review  Schedule 

In  conjunction  with  our  section  610 
reviews,  we  will  be  performing  plain 
language  reviews  over  a  ten-yeeir  period 
on  a  schedule  consistent  with  the 
section  610  review  schedule.  We  will 
review  parts  529  through  579,  except 
part  571  to  determine  if  these 
regulations  can  be  reorganized  and/or 
rewritten  to  make  them  easier  to  read, 
understand,  and  use.  We  encourage 
interested  persons  to  submit  draft 
regulatory  language  that  clearly  and 
simply  communicates  regulatory 
requirements,  and  other 
recommendations,  such  as  for  putting 
information  in  tables  that  may  make  the 
regulations  easier  to  use. 


Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Yovu  comments  must  be  written  and 
in  English.  To  ensine  that  yoiu* 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  docxunent  in  your 
conunents. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21.)  We 
established  this  limit  to  encourage  you 
to  write  your  primary  conunents  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 
Comments  may  also  be  submitted  to  the 
docket  electronically  by  logging  onto  the 
Docket  Management  System  website  at 
http://dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  obtain 
instructions  for  filing  yoiu  comments 
electronically. 

How  Can  I  be  Sure  That  my  Comments 
.  Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  yoxn  comments.  Docket 
Management  will  retiun  the  postcard  by 
mail. 

How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  yoiu 
'  complete  submission,  including  the 
information  you  claim  to  be  confidential 
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business  information,  to  the  Chief 
Counsel,  NHTSA,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  In  addition,  you 
should  submit  two  copies,  from  which 
you  have  deleted  the  claimed 
confidential  business  information,  to 
Docket  Management  at  the  address 
given  above  under  ADDRESSES.  When 
you  send  a  comment  containing 
information  claimed  to  be  confidential 
business  information,  you  should 
include  a  cover  letter  setting  forth  the 
information  specified  in  our 
confidential  business  information 
regulation.  (49  CFR  part  512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  imder 
DATES.  To  the  extent  possible,  we  will 
also  consider  conunents  that  Docket 
Management  receives  after  that  date. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  imder  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 

You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments  on 
the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  [http:// 
dms.dot.gov/search/),  type  in  the  ioxa- 
digit  docket  niunber  shown  at  the 
beginning  of  this  document.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  nmnber,  click  on 
"search." 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  However,  since  the 
coqynents  are  imaged  dociunents, 
instead  of  word  processing  docvunents, 
the  "pdf '  versions  of  the  dociunents  are 
word  searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Fiuther, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 


periodically  check  the  Docket  for  new 
material. 

William  H.  Walsh, 

Associate  Administrator  for  Plans  and  Policy. 
[FR  Doc.  02-154  Filed  1-4-02;  8:45  am] 
BILUNG  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Part  538 

[Docket  No.  NHTSA-2001 -10774] 

RIN  2127-AI41 

Automotive  Fuel  Economy 
Manufacturing  Incentives  for 
Alternative  FueiVeliicles 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation  (DOT). 
action:  Notice  of  intent  to  issue  a  notice 
of  proposed  rulemaking  (NPRM). 

summary:  To  provide  an  incentive  for 
the  production  of  vehicles  that  can 
operate  on  certain  alternative  fuels  as 
well  as  on  regular  petroleum  fuels. 
Congress  established  a  special 
procedure  for  calculating  the  fuel 
economy  of  those  vehicles  for  the 
piupose  of  determining  compliance 
with  the  Corporate  Average  Fuel 
Economy  standards.  This  procedure 
increases  the  fuel  economy  attributed  to 
such  "dual-fueled"  vehicles.  By  statute, 
the  incentive  is  available  through  the 
2004  model  year  and  may  be  extended 
by  up  to  four  additional  model  years 
through  rulemaking. 

The  purpose  of  this  dociuneat  is  to 
announce  the  intention  to  issue  a 
proposal  to  extend  the  availability  of  the 
incentive  for  one  or  more  additional 
model  years. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
following  persons  at  the  National 
Highway  Traffic  Safety  Administration, 
400  Seventh  Street,  SW,  Washington. 
DC  20590: 

For  non-legal  issues:  Mr.  Kenneth 
Katz,  Consumer  Programs  Division, 
Office  of  Planning  and  Consumer 
Programs,  NPS-32,  Room  5320, 
telephone  (202)  366-4936,  facsimile 
(202) 493-2290. 

For  legal  issues:  Otto  Matheke,  Office 
of  the  Chief  Counsel,  NCC-20,  Room 
5219,  telephone  (202)  366-5263, 
facsimile  (202)  366-3820. 
SUPPLEMENTARY  INFORMATION: 

Background 

Congress  created  the  Corporate 
Average  Fuel  Economy  (CAFE)  program 


when  it  enacted  the  Energy  Policy  and 
Conservation  Act  of  1975  (Public  Law 
94-163;  Dec.  22. 1975).  The  CAFE 
statutory  provisions,  now  codified  in 
chapter  329  of  Title  49  of  the  United 
States  Code  (49  U.S.C.  32901  et  seq.), 
mandate  fuel  economy  standards  that 
must  be  met  by  vehicle  raanufactiuers. 
These  standards  apply  separately  to 
each  manufacturer's  annual  fleet  of 
passenger  cars  and  to  its  annual  fleet  of 
light  trucks  under  8,500  lbs.  gross 
vehicle  weight  rating,  instead  of 
applying  to  individual  vehicles.  Each 
manufacturer's  average  fuel  economy  is 
determined  by  the  Environmental 
Protection  Agency  in  accordance  with 
procedures  set  forth  in  49  U.S.C.  32904. 
Those  procedures  provide  for 
determining  the  fuel  economy  of  a 
manufacturer's  model  types  produced  in 
a  particular  model  year  and  calculating 
a  weighted  fuel  economy  average  for  the 
manufacturer. 

Congress  amended  the  CAFE 
provisions  when  it  enacted  the 
Alternative  Motor  Fuels  Act  of  1988 
("AMFA")  (Public  Law  100-94;  October 
14, 1988).  The  purposes  of  AMFA  were 
to  encourage  the  development  and  use 
of  methanol,  ethanol  and  natural  gas  as 
transportation  fuels  and  to  promote  the 
production  of  alternative  fuel  vehicles 
(AFVs).  For  the  latter  purpose,  AMFA 
provides  special  procedures  for 
calculating  the  fuel  economy  of 
"dedicated"  alternative  fuel  vehicles 
and  "dual-fueled"  vehicles  that  meet 
specified  eligibility  criteria.  "Dedicated 
vehicles"  are  cars  or  light  trucks 
designed  to  operate  exclusively  either 
on  natural  gas  or  on  a  methanol  or 
ethanol  fuel  mixture  composed  of  at 
least  85  percent  of  either  substance. 
"Dual-fueled  vehicles"  have  the 
capability  to  operate  on  conventional 
petroleum  and  the  capability  to  operate 
on  an  alternative  fuel.  Most  dual-fueled 
vehicles  produced  to  date  are  capable  of 
operating  on  E85  (a  blend  of  85% 
ethanol  and  15%  gasoline)  and  either 
gasoline  or  diesel.  The  special 
calculation  procedures  used  in 
determining  the  fuel  economy  of 
alternative  fuel  vehicles  substantially 
increase  the  fuel  economy  ratings  of 
these  vehicles. 

In  creating  the  incentive  program  for 
dual-fueled  vehicles.  Congress  expressly 
limited  both  the  extent  to  which  a 
manufactiu^r  can  avail  itself  of  the 
incentive  in  any  model  year  as  well  as 
the  duration  of  the  incentives.  ^  For  the 
1993-2004  model  years,  the  maximum 
increase  in  CAFE  available  to  a 


>  Congress  did  nol  apply  either  of  these 
limitations  to  the  incentive  program  for  dedicated 
vehicles. 
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manufactiirer  for  producing  qualifying 
dual-fueled  vehicles  is  1.2  miles  per 
gallon. 

AMFA  provides  that  the  incentive  is 
available  through  the  end  of  the  2004 
model  year.  In  addition,  AMFA 
provides  that  the  agency  may  either 
extend  the  program  to  model  years 
beyond  the  end  of  the  2004  model  year 
or  allow  the  program  to  terminate  at  that 
time.  An  extension  of  up  to  four  model 
years  is  authorized.  If  the  program  were 
extended,  the  maximum  increase  in 


CAFE  that  could  be  attributed  to  the 
incentive  would  be  limited  to  .9  miles 
per  gallon  in  any  of  those  model  years. 

AMFA  further  directs  that  NHTSA 
evaluate  the  dual-fuel  incentive  program 
and  provide  a  report  to  Congress 
analyzing  the  success  of  the  incentive 
program  and  preliminary  conclusion 
regarding  extension  of  the  program 
beyond  the  2004  model  year. 


Forthcoming  Actions 

In  the  near  future,  the  agency  plans  to 
issue  the  report  to  Congress  and  a 
proposal  to  extend  the  incentive 
program  for  one  or  more  additional 
model  years. 

Issued  on:  December  31,  2001. 
Noble  Bowie, 

Director,  Office  of  Planning  and  Consumer 
Programs. 

(FR  Doc.  01-32260  Filed  12-31-01;  3:21  pm] 
BILUNG  CODE  4910-59-P 
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COMMISSION  ON  CIVIL  RIGHTS 

Sunshine  Act  Meeting 

agency:  U.S.  Commissiop  on  Civil 

Rights. 

DATE  AND  TIME:  Friday,  January  11,  2002, 

8:30  a.m. 

PLACE:  The  location  of  this  event  has 

been  changed.  The  new  address  is  the 

U.S.  Commission  on  Civil  Rights,  624 

Ninth  Street,  NW.,  Room  540, 

Washington,  DC  20425. 

STATUS:  Open  to  the  public. 

Agenda 

I.  Approval  of  Agenda 

II.  Approval  of  Minutes  of  December  7, 

2001  Meeting 

III.  Announcements 

IV.  Staff  Director's  Report 

V.  State  Advisory  Commission 

Appointments  for  District  of 
Columbia,  Maryland,  Virginia  and 
West  Virginia 

VI.  Future  Agenda  Items 

9:30  a.m. — Document  Production 
Hearing  for  the  Education 
Accountability  Project 

10:00  a.m. — Environmental  Justice 
Hearing 

Debra  A.  Carr, 

Deputy  General  Counsel. 

[FR  Doc  02-389  Filed  1-3-02;  10:53  am] 

BILUNG  CODE  633S-01-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-57a-831] 

Fresh  Garlic  From  the  People's 
Republic  of  China:  Initiation  of  New 
Shipper  Antidumping  Duty  Reviews 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commence. 
ACTION:  Notice  of  initiation  of  new 
shipper  antidimtiping  duty  reviews. 


summary:  The  Department  of  Commerce 
has  received  requests  to  conduct  three 
new  shipper  reviews  of  the  antidumping 
duty  order  on  fresh  garlic  from  the 
People's  Republic  of  China.  In 
accordance  with  section  751(a)(2)(B)  of 
the  Tariff  Act  of  1930,  as  amended,  and 
19  CFR  351.214(d),  we  are  initiating 
these  new  shipper  reviews. 
EFFECTIVE  DATE:  January  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edythe  Artman  or  Dunyako  Ahmadu, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-3931  or 
(202)  482-0198.  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  references  are 
made  to  the  Department  of  Commerce's 
(the  Department)  regulations  at  19  CFR 
part  351  (2001). 

Background 

On  November  29.  2001 ,  the 
Department  received  a  request  for  a  new 
shipper  review  from  Shandong  Heze 
International  Trade  and  Developing 
Company  (Shandong  Heze).  On 
November  30,  2001,  we  received 
requests  for  new  shipper  reviews  from 
Jinan  Yipin  Corporation,  Ltd.  (Jinan 
Yipin)  and  Huaiyang  Hongda 
Dehydrated  Vegetable  Company 
(Hongda).  All  three  companies  are 
Chinese  producers  and  exporters  of 
fresh  garlic  from  the  People's  Republic 
of  China.  We  have  reviewed  their 
requests  and  find  that  they  comply  with 
the  content  requirements  for  requests  set 
forth  under  19  CFR  351.214(b)(2).  The 
period  of  review  is  November  1,  2000. 
through  October  31,  2001. 

Initiation  of  Review 

Pursuant  to  19  CFR  351.214(b)(2)(i), 
Shandong  Heze,  Jinan  Yipin,  and 
Hongda  provided  certifications  that  they 
had  not  exported  subject  merchandise  to 
the  United  States  during  the  period  of 
investigation.  In  accordance  with  19 
CFR  351.214(b)(2)(iii)(A),  each  company 
further  certified  that,  since  the  initiation 


of  the  original  investigation,  it  has  never 
been  affiliated. with  any  exporter  or 
producer  who  exported  the  subject 
merchandise  to  the  United  States  during 
the  period  of  investigation,  including 
those  not  individually  examined  during 
the  investigation. 

Also,  as  required  by  19  CFR 
351.214(b)(2)(iii)(B).  each  of  the  three 
companies  certified  that  its  export 
activities  were  not  controlled  by  the 
central  government.  Thus,  the  requests 
from  Shandong  Heze,  Jinan  Yipin,  and 
Hongda  meet  die  content  requirements 
set  forth  under  19  CFR  351.214{b)(2)(i) 
and  (iii).  In  addition,  the  companies 
submitted  documentation  establishing 
the  following:  (1)  the  date  on  which 
their  subject  merchandise  was  first 
entered,  or  withdrawn  from  warehouse, 
for  consimiption  or  the  date  on  which 
the  exporter  or  producer  first  shipped 
the  subject  merchandise  for  export  to 
the  United  States;  (ii)  the  volume  of  that 
shipment;  and  (iii)  the  date  of  the  first 
sale  to  an  unaffiliated  customer  in  the 
United  States.  Thus,  the  requests  for 
review  meet  the  content  requirements 
set  forth  under  19  CFR  351.214(b)(2)(iv). 
Accordingly,  pursuant  to  section 
751(a)(2)(B){ii)  of  the  Act  and  19  C^ 
351.214(d)(1).  we  are  initiating  new 
«hipper  reviews  for  shipments  of  fi^sh 
garlic  from  the  People's  Republic  of 
China  produced  and  exported  by 
Shandong  Heze.  Jinan  Yipin.  and 
Hongda.  The  period  of  review  covers  the 
period  November  1.  2000.  through 
October  31,  2001.  See  19  CFR 
351.214(g).  We  intend  to  issue  final 
results  of  this  review  no  later  than  270 
days  after  the  day  on  which  these  new 
shipper  reviews  are  initiated.  See  19 
CFR  351.214(1). 

Concurrent  with  publication  of  this 
notice  and  in  accordance  with  19  CFR 
351.214(e),  we  will  instruct  the  Customs 
Service  to  allow,  at  the  option  of  the 
importer,  the  posting  of  a  bond  or 
security  in  lieu  of  a  cash  deposit  for 
each  entry  of  the  merchandise  exported 
by  Shandong  Heze.  Jinan  Yipin.  and 
Hongda  until  the  completion  of  the 
review. 

The  interested  parties  must  submit 
applications  for  disclosure  under 
administrative  protective  order  in 
accordance  with  19  CFR  351.305  and 
351.306. 

This  initiation  and  notice  are  in 
accordance  with  section  751(a)(2)(B)(ii) 
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of  the  Act  and  19  CFR  351.214  and 
351.221{c)(l)(i). 

Dated:  December  28.  2001. 
Richard  W.  Moreland, 
Deputy  Assistant  S^retaryfor  Import 
Administration. 

[FR  Doc.  02-317  Filed  1-4-02;  8:45  am] 
MLUNO  COW  3510-DS-P 

DEPARTMENT  OF  COMMERCE 

hrtemational  Trade  Administration 

Annual  LteHng  of  Foreign  Government 
Subsidies  on  Articles  of  Cheese 
Subject  to  an  In-Quota  Rate  of  Duty 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commnce. 

ACTION:  Publication  of  annual  listing  of 
foreign  government  subsidies  on  articles 
of  cheese  subject  to  an  in-quota  rate  of 
duty. 

SUMMARY:  The  Department  of 
Commerce,  in  consultation  with  the 
Secretary  of  Agriculture,  has  prepared 
its  annual  list  of  foreign  government 
subsidies  on  articles  of  cheese  subject  to 
an  in-quota  rate  of  duty  during  the 
period  October  1,  2000  through 


September  30,  2001.  We  are  publishing 
the  current  listing  of  those  subsidies 
that  we  have  determined  exist. 

'  EFFECTIVE  DATE:  January  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl.  Office  of  AD/CVD 
Eiiforcement  VI,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Ave.,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION:  Section 
702(a)  of  the  Trade  Agreements  Act  of 
1979  (as  amended)  ("the  Act")  requires 
the  Department  of  Commerce  ("the 
Department")  to  determine,  in 
consultation  with  the  Secretary  of 
Agricultiu-e,  whether  any  foreign 
government  is  providing  a  subsidy  with 
respect  to  any  article  of  cheese  subject 
to  an  in-quota  rate  of  duty,  as  defined 
in  section  702(g)(b)(4)  of  the  Act,  and  to 
publish  an  annual  list  and  quarterly 
updates  of  the  t)rpe  and  amoimt  of  those 
subsidies.  We  hereby  provide  the 
Department's  annual  list  of  subsidies  on 
articles  of  cheese  that  were  imported 
during  the  period  October  1,  2000 
through  September  30,  2001. 

The  Department  has  developed,  in 
consultation  with  the  Secretary  of 


Agriculture,  information  on  subsidies 
(as  defined  in  section  702(g)(b)(2)  of  the 
Act)  being  provided  either  directly  or 
indirectly  by  foreign  governments  on 
articles  of  cheese  subject  to  an  in-quota 
rate  of  duty.  The  appendix  to  this  notice 
lists  the  country,  the  subsidy  program  or 
programs,  and  the  gross  and  net 
amoimts  of  each  subsidy  for  which 
information  is  currently  available. 

The  Department  will  incorporate 
additional  programs  which  are  foimd  to 
constitute  subsidies,  and  additional 
information  on  the  subsidy  programs 
listed,  as'the  information  is  developed. 

The  Department  encourages  any 
person  having  information  on  foreign 
government  subsidy  programs  which 
benefit  articles  of  cheese  subject  to  an 
in-quota  rate  of  duty  to  submit  such 
information  in  writing  to  the  Assistant 
Secretary  for  Import'  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

This  determination  and  notice  are  in 
accordance  with  section  702(a)  of  the 
Act. 

Dated:  December  28,  2001. 

Richard  W.  Moreland, 

Acting  Assistant  Secretary  for  Import 
Administration. 


Appendix,— Subsidy  Programs  on  Cheese  Subject  to  an  In-Quota  Rate  of  Duty 


Country 


Program(s) 


Gross  ^  Subsidy 

Net  2  Subsidy 

($/Ib) 

($/lb) 

0.12 

0.12 

0.02 

0.02 

0.23 

0.23 

0.06 

0.06 

0.14 

0.14 

0.09 

0.09 

0.09 

0.09 

0.00 

0.00 

0.07 

0.07 

0.00 

0.00 

0.07 

0.07 

0.05 

0.05 

0.27 

0.27 

0.12 

0.12 

0.39 

0.39 

0.04 

0.04 

0.04 

0.04 

0.06 

0.06 

0.05 

0.05 

Austria 

Belgium 

Canada  

Denmark 

Finland 

France 

Germany 

Greece 

Ireland 

Italy 

Luxembourg 
Neltiertands 
Norway 


Total .... 

Portugal  

Spain 

CwH/urtand 
U.K. 


European  Union  Restitution  Payments 

EU  Restitution  Payments  

Export  Assistance  on  Certain  Types  of  Cheese 

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments  

EU  Restitution  Payments 

EU  Restitution  Payments  

EU  Restitution  Payrrtents  

EU  Restitution  Payments  

EU  Restitution  Payments  

Indirect  (Mlll^  Suteidy 

Consumer  Subsidy 


EU  Restitution  Payn)ents 
EU  Restitution  Payments 

Deficiency  Payments 

EU  Restitutian  Payments 


^  Defined  in  19  U.S.C.  1677(5). 
2  Defined  in  19  U.S.C.  1677(6). 
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(FR  Doc.  02-318  Filed  1-4-02;  8:45  am] 
BILUNG  CODE  3S10-OS-P 

DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  And 
Technology 

Manufacturing  Extension  Partnership 
National  Advisory  Board 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Conmiittee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Manufactiuing  Extension  Partnership 
National  Advisory  Board  (MEPNAB), 
National  Institute  of  Standards  and 
Technology  (NIST),  will  meet  Thursday, 
January  17,  2002,  from  8:00  a.m.  to  3:30 
p.m.  The  MEPNAB  is  composed  of  nine 
members  appointed  by  the  Director  of 
NIST  who  were  selected  for  their 
expertise  in  the  area  of  industrial 
extension  and  their  work  on  behalf  of 
smaller  manufactiu^rs.  The  Board  was 
established  to  fill  a  need  for  outside 
input  on  MEP.  MEP  is  a  unique  program 
consisting  of  centers  in  all  50  states  and 
Puerto  Rico.  The  centers  have  been 
created  by  state,  federal,  and  local 
partnerships.  The  Board  works  closely 
with  MEP  to  provide  input  and  advice 
on  MEP's  programs,  plans,  and  policies. 
The  piupose  of  this  meeting  is  to  hear 
about  latest  developments,  status  of 
plans  for  2002  and  the  logic, 
background,  progress  and  goals  of  the 
360vu  brand.  There  will  also  be  a 
presentation  on  findings  from  a 
technology  extension  pilot  partnering. 
Discussions  scheduled  to  begin  at  8:00 
a.m.  and  to  end  at  9:30  a.m.  and  to  begin 
at  2:30  p.m.  and  to  end  at  3:30  p.m.  on 
January  17,  2002,  on  personnel  issues 
and  proprietary  budget  information  will 
be  closed. 

DATES:  The  meeting  will  convene 
January  17,  2002  at  8:00  a.m.  and  will 
adjourn  at  3:30  p.m.  on  January  17, 
2002. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Employees  Loimge,  Administration 
Building,  at  NIST,  Gaithersburg, 
Maryland. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Acierto,  Senior  Policy  Advisor, 
Manufacturing  Extension  Partnership, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  MD  20899- 
4800,  telephone  number  (301)  975- 
5033. 


SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration 
with  the  concurrence  of  the  General 
Counsel  formally  determined  on  January 
3,  2002,  that  portions  of  the  meeting 
which  involve  discussion  of  proposed 
funding  of  the  MEP  may  be  closed  in 
accordance  with  5  U.S.C.  552b(c)(9)(B), 
because  that  portion  will  divulge 
matters  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  actions;  and  that  portions  of  the 
meeting  which  involve  discussion  of  the 
staffing  of  positions  in  MEP  may  be 
closed  in  accordance  with  5  U.S.C. 
552b(c)(6),  because  divulging 
information  discussed  in  that  portion  of 
the  meeting  is  likely  to  reveal 
information  of  a  personal  nature,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Dated:  January  3,  2002. 
Karen  H.  Brown, 
Deputy  Director. 
[FR  Doc.  02-428  Filed  1-4-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

rtational  Oceanic  and  Atmospheric 
Administration 

P.D.  0.10202A] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 

SUMMARY:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene 
public  meetings. 

DATES:  The  meetings  will  be  held  on 
January  21-  24,  2002. 
ADDRESSES:  These  meetings  will  be  held 
at  the  Holiday  Inn  Fort  Brown,  1900 
East  Elizabeth  Street,  Brownsville,  TX 
78520;  telephone:  956-546-2201. 
Council  address:  Gulf  of  Mexico  Fishery 
Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
telephone:  813-228-2815! 
SUPPLEMENTARY  INFORMATION: 

January  21 

8:30  a.m.  thru  10:30  a.m.-Convene  the 
Mackerel  Management  Committee  to 
develop  recommendations  for  mackerel 
and  cobia  status  determination  criteria. 


The  full  Council  will  consider  these 
recommendations  on  Thursday 
morning. 

10:30  a.m.  thru  11:30  a.m.-Convene 
the  Shrimp  Management  Committee  to 
hear  a  NKffS  report  on  the  Texas 
closure  analyses  and  make 
recommendation  for  the  full  Council  for 
discussion  on  Thursday  morning. 

1  p.m.  thru  5:30  p.m.-Convene  the 
Reef  Fish  Management  Committee  to 
review  a  draft  regulatory  amendment 
containing  alternatives  for  rebuilding  of 
the  red  grouper  stock  and  to  hear  the 
total  allowable  catch  (TAC) 
recommendations  of  the  scientific 
panels  and  Reef  Fish  Advisory  Panel 
(AP)  for  gag,  Vermillion  snapper,  and 
gray  triggerfish.  The  Committee  will 
also  discuss  development  of  a  red 
snapper  individual  transferable  quota 
protocol. 

January  22 

8:30  a.m.  thru  10;30  a.m.-Continue 
the  Reef  Fish  Management  Committee,  if 
necessary. 

10:30  a.m.  thru  11:30  a.m.-Convene 
the  Deep-Water  Crab  Management 
Committee  to  discuss  an  options  paper 
for  the  development  of  a  Deep-water 
Crab  Fishery  Management  Plan  (FMP). 
The  species  that  would  be  managed 
imder  the  Deep-water  Crab  FMP  will  be 
the  golden  crab  [Chaceon  fennen)  and 
red  crab  {Chaceon  quinquedens).  The 
preliminary  issues  and  options  paper  for 
the  development  of  a  Deep-water  Crab 
FMP  examines  fisheries  issues 
including  management  needs,  gear 
requirements  and  restrictions,  crab  size 
and  sex  limitations  for  harvest,  and 
requirements  for  fishery  participants. 

1  p.m.  thru  3:30  p.m.-Convene  the 
Administrative  Policy  Committee  to 
discuss  congressional  bills  entitled  the 
"Fishery  Recovery  Act"  and  "Freedom 
to  Fish  Act."  The  Committee 
reconunendations  will  be  considered  by 
the  Council  as  recommendations  for 
amending  the  Magnuson-Stevens 
Fishery  Conservation  &  Management 
Act  (Magnuson  Stevens  Act). 

3:30  p.m.  thru  4:30  p.m.-(Closed 
Session)  Convene  the  AP  Selection 
Committee  to  recommend  members  for 
two  Ad  Hoc  panels  to  review 
preparation  of  a  supplemental 
environmental  impact  statement  (SEIS) 
for  the  Essential  Fish  Habitat  (EFH) 
Amendment.  4:30  p.m.  thru  5:30  p.m.- 
(Closed  Session)  Convene  the  Personnel 
Committee  to  consider  revisions  to  the 
personnel  section  of  the  Administrative 
Handbook. 

January  23 

8:30  a.m.-Convene  Council. 
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8:45  a.iii.  thru  12  noon-Receive 
public  testimony  on  the  Texas  closure, 
overfishing  and  overfished  criteria  for 
mackerel  and  cobia,  and  TAG 
recommendations  for  gag  grouper, 
Vermillion  snapper,  and  gray  triggerfish. 
Although  the  Council  will  hear  public 
testimony  on  TAC  for  these  three  stocks, 
final  action  on  gag  will  not  be  taken 
until  the  March  Coimcil  meeting  in 
Mobile,  AL  or  the  May  Council  meeting 
in  Destin,  FL.  Final  action  on  gray 
triggerfish  will  be  taken  at  the  March 
Council  meeting  in  Mobile,  AL. 

1:30  p.m.  thru  5:30  p.m.-Receive  the 
report  of  the  Reef  Fish  Management 
Committee. 

5  p.m.  thru  5:30  p.m.-(ClDsed 
Session)  Receive  a  report  of  the  AP 
Selection  Committee. 

5:30  p.m.  thru  5:45  p.m.-(Closed 
Session)  Receive  a  report  of  the 
Personnel  Committee.  January  24 

8:30  a.m.  thru  8:45  a.m.-Receive  a 
report  of  the  AP  Selection  Committee. 

8:45  a.m.  thru  9:30  a.m.-Receive  a 
report  of  the  Mackerel  Management 
Committee. 

9:30  a.m.  thru  9:45  a.m.-Receive  a 
report  of  the  Shrimp  Management 
Committee. 

9:45  a.m.  thru  10:15  a.m.-Receive  a 
report  of  the  Deep-Water  Crab 
Management  Committee. 

10:15  a.m.  thru  12  noon-4leceive  a 
report  of  the  Administrative  Policy 
Committee. 

1:30  p.m.  thru  2:30  p.m.-Receive  a 
status  report  on  contract  for  preparation 
of  SEIS  for  the  EFH  Amendment. 

2:30  p.m.  thru  2:45  p.m.-Receive  a 
report  of  the  Coral  Reef  Task  Team 
Meeting. 

2:45  p.m.  thru  3  p.m.-Receive  a  report 
on  the  Gulf  and  South  Atlantic  Fishery 
Foundation  turtle  excluder  device 
workshop. 

3  p.m.  thru  3:30  p.m.-Receive 
Enforcement  Reports. 

3:30  p.m.  thru  3:45  p.m.-Receive  the 
NMFS  Regional  Administrator's  Report. 

3:45  p.m.  thru  4  p.m.-Receive 
Director's  Reports. 

4  p.m.  thru  4:15  p.m.-Other  Business 
Although  non-emergency  issues  not 

contained  in  the  agenda  may  come 
before  the  Coimcil  for  discussion,  in 
accordance  with  the  Magnuson  Stevens 
Act,  those  issues  may  not  be  the  subject 
of  formal  Council  action  during  this 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  Eequire  emergency  action  under 
section  305  (c)  of  the  Magnuson  Stevens 
Act,  provided  the  public  has  been 


notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency.  A 
copy  of  the  Committee  schedide  and 
agenda  can  be  obtained  by  calling  813 
228-2815. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Goimcil  (see  ADDRESSES)  by  January  14, 
2002. 

Dated:  January  2,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-319  Filed  1-4-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Reimbursement  for  Costs  of  Remedial 
Action  at  Active  Uranium  and  Thorium 
Processing  Sites 

AGENCY:  Office  of  Environmental 
Management,  Department  of  Energy. 
ACTION:  Notice  of  the  acceptance  of 
claims  and  the  availability  of  funds  for 
reimbursement  in  fiscal  year  (FY)  2002. 

SUMMARY:  This  Notice  annoimces  the 
Department  of  Energy  (DOE)  acceptance 
of  FY  2002  claims  for  reimbursement 
under  Title  X  of  the  Energy  Policy  Act 
of  1992.  Approximately  $19.5  million  in 
funds  for  FY  2002  are  available  for 
reimbursement  of  certain  costs  of 
remedial  action  at  eligible  active 
luanium  and  thoriiun  processing  sites 
pursuant  to  Title  X  of  the  Energy  Policy 
Act  of  1992.  This  amount  includes  $1 
million  in  FY  2002  appropriations  plus 
approximately  $18.5  million  available 
fi'om  FY  2001  appropriations.  The 
Department  expects  to  make  payments 
on  approved  FY  2001  claims  from  these 
appropriations  by  April  30,  2002. 

DATES:  The  closing  date  for  the 
submission  of  claims  in  FY  2002  is  May 
1,  2D02.  These  claims  will  be  processed 
for  payment  by  April  30,  2003,  based  on 
the  availability  of  funds  from 
congressional  appropriations. 
ADDRESSES:  Claims  should  be  forwarded 
by  certified  or  registered  mail,  return 
receipt  requested,  to  the  U.S. 
Department  of  Energy,  Albuquerque 
Operations  Office,  Environmental 
Restoration  Division,  P.O.  Box  5400, 
Albuquerque,  NM  87185-5400,  or  by 
express  mail  to  the  U.S.  Department  of 
Energy,  Albuquerque  Operations  Office, 
Environmental  Restoration  Division,  H 


and  Pennsylvania  Streets,  Albuquerque, 
NM  87116.  All  claims  should  be 
addressed  to  the  attention  of  Mr.  Gilbert 
Maldonado.  Two  copies  of  the  claim 
should  be  included  with  each 
submission. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gilbert  Maldonado  at  (505)  845-4035  of 
the  U.S.  Department  of  Energy, 
Albuquerque  Operations  Office, 
Environmental  Restoration  Division. 

SUPPLEMENTARY  INFORMATION:  DOE 
published  a  final  rule  under  10  CFR  part 
765  in  the  Federal  Register  on  May  23, 
1994,  (59  FR  26714)  to  carry  out  the 
requirements  of  Title  X  of  the  Energy 
Policy  Act  of  1992  (sections  1001-1004 
of  Pub.  L.  102-486,  42  U.S.C.  2296a  et 
seq.)  and  to  establish  the  procedures  for 
eligible  licensees  to  submit  claims  for 
reimbursement.  Title  X  requires  DOE  to 
reimburse  eligible  luanium  and  thorium 
licensees  for  certain  costs  of 
decontamination,  decommissioning, 
reclamation,  and  other  remedial  action 
inciured  by  licensees  at  active  uranium 
and  thorium  processing  sites  to 
remediate  bj^roduct  material  generated 
as  an  incident  of  sales  to  the  United 
States  Government.  To  be  reimbursable, 
costs  of  remedial  action  must  be  for 
work  which  is  necessary  to  comply  with 
applicable  requirements  of  the  Uranimn 
Mill  Tailings  Radiation  Control  Act  of 
1978  (42  U.S.C.  7901  et  seq.)  or,  where 
appropriate,  with  requirements 
established  by  a  State  pursuant  to  a 
discontinuance  agreement  under  section 
274  of  the  Atomic  Energy  Act  of  1954 
(42  U.S.C.  2021).  Claims  for 
reimbursement  must  be  supported  by 
reasonable  dociimentation  as 
determined  by  DOE  in  accordance  with 
10  CFR  part  765.  Funds  for 
reimbursement  vtrill  be  provided  from 
the  Uraniiun  Enrichment 
Decontamination  and  Decommissioning 
Fund  established  at  the  United  States 
Department  of  Treasury  pursuant  to 
section  1801  of  the  Atomic  Energy  Act 
of  1954  (42  U.S.C.  2297g).  Payment  or 
obligation  of  funds  shall  be  subject  to 
the  requirements  of  the  Anti-Deficiency 
Act  (31  U.S.C.  1341). 

Authority:  Section  1001-1004  of  Public 
Law  102-486. 106  Stat.  2776  (42  U.S.C. 
2296a  et  seq.]. 

Issued  in  Washington,  DC,  on  this  18th  of 
December,  2001. 

David  E.  Mathes, 

Team  Leader,  Albuquerque/Nevada  Team, 

Small  Sites  Closure  Office,  Office  of  Site 

Closure. 

[FR  Doc.  02-287  Filed  1-4-02;  8:45  am] 
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DEPARTIMENT  OF  ENERGY 

Advanced  Liquid  Natural  Gas  (LNG) 
OntxMird  Storage  Systems 

agency:  Chicago  Operations  Office, 
DOE. 

ACTION:  Notice  of  intent  to  issue  a 
financial  assistance  solicitation. 

summary:  DOE  intends  to  issue  a 
financial  assistance  solicitation  in 
February  2002  for  research  and 
development  in  the  area  of  Advanced 
Liquid  Natural  Gas  (LNG)  Onboard 
Storage  Systems.  The  long-term  goal  is 
to  demonstrate  cryogenic  tank  and 
pump  systems  that  have  commercial 
potential.  The  short-term  goal  is  to 
validate  cryogenic  pumping  design 
concepts  through  a  laboratory  proof-of- 
concept  test  program.  The  scope  of  work 
for  the  solicitation  will  be  in  two 
phases.  Phase  I  activities  will  involve 
the  "proof  of  concept"  through  a 
validation  test  program.  Tasks  imder 
this  phase  will  cover:  construction  of  a 
test  stand;  fabrication  of  test  items; . 
component  testing;  pilot  testing  of  a 
complete  fuel  delivery  system;  redesign 
and  optimization;  and  prototype  testing. 
Phase  n  activities  will  involve  tank 
certification  testing  and  road  testing. 
(Phase  II  funding  will  be  based  on 
availability  of  funds,  teist  data,  design 
and  market  plan.)  It  is  anticipated  that 
these  efforts  will  take  place  over  a 
twenty-four  month  period  under  a 
cooperative  agreement  arrangement. 
One  or  two  cooperative  agreements  will 
result  fi'om  the  solicitation.  Total 
Government  funding  is  expected  to  be 
approximately  $1,000,000.00. 
Successful  applicants  are  expected  to 
cost-share  a  minimum  of  30%  of  the 
project  cost.  Technical  program 
requirements  include  (1)  low-pressure 
(15  psig  or  less)  on-board  storage,  and 
(2)  a  no-vent  system,  both  on  station 
refuel  and  fuel  delivery  to  the  engine.  It 
is  anticipated  that  aw«id(s)  as  a  result 
of  the  solicitation  will  be  made  in  July, 
2002.  It  is  further  anticipated  that  Phase 
II  funding  for  this  project  will  be 
available  in  the  FY  2003  budget. 

DATES:  The  solicitation  will  be  available 
on  DOE'S  "Industry  Interactive 
Procurement  System"  (UPS)  Web  page 
located  at  http://e-center.doe.gov  on  or 
about  February  15,  2002.  Prospective 
applicants  can  obtain  access  to  the 
solicitation  from  the  above  Internet 
address  or  through  the  DOE  Chicago 
Operations  Office  (CH)  Internet  address 
at  http://www.ch.doe.gov  imder  "current 
solicitations".  The  deadline  for  the 
submission  of  applications  vdll  be 
identified  in  the  solicitation. 


ADDRESSES:  The  solicitation,  when 
issued,  will  include  a  narrative 
statement  of  work,  program 
requirements,  qualification  criteria, 
evaluation  criteria,  and  other 
information.  The  solicitation  and  any 
subsequent  amendments  will  be 
published  on  the  above  mentioned 
Internet  addresses.  All  applications 
must  be  submitted  through  IBPS  in 
accordance  with  the  instructions 
provided  in  the  solicitation. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sharon  L.  Donaldson,  630/252-0953. 

SUPPLEMENTARY  INFORMATION:  An 
Advanced  LNG  Storage  System 
incorporates  the  use  of  a  fuel  pump. 
LNG  fuel  pumps  are  currently  being 
used  on  high-pressure  (3600  psig)  direct 
injected  natiu^  gas  engines.  There  are, 
however,  advantages  to  using  LNG 
pumps  for  all  types  of  engines,  since 
25%  more  natural  gas  can  be  stored  in 
a  tank  when  fuel  tank  saturation 
pressiu-e  is  below  15  psig.  The  lower 
pressure  of  the  vehicle's  storage  tank 
also  helps  standardize  and  simplify  the 
operation  of  the  natural  gas  refueling 
station.  Operating  at  low  pressures  can 
also  reduce  venting  losses  and  may  offer 
savings  in  equipment  costs.  The  major 
obstacle  to  low-pressiue  onboard  storage 
is  the  availability  of  a  highly  reliable  in- 
tank  LNG  pmnp.  DOE,  therefore,  has 
interest  in  an  R&D  test  program  that 
further  develops  low-pressure  onboard 
LNG  pumping  capability.  Interested 
parties  will  be  required  to  address  the 
following  program  requirements:  type  of 
refueling  (either  single  line  fill  or  two 
line  fill);  Uiermal/pressure  tank 
management;  fuel  weathering;  fuel 
delivery  sufficient  for  a  425-hp  engine; 
cryogenic  pump  durability  and 
maintenance  schedule;  tank  hold  time; 
redundancy  in  case  of  pump  failing; 
business  plan;  and  safety.  It  is  DOE's 
intent  to  evaluate  submitted  designs  and 
business  plans,  and  support  the  further 
testing  of  the  most  promising 
approaches.  Once  released,  the 
solicitation  will  be  available  for 
downloading  from  the  IIPS  Internet 
page.  At  this  Internet  site  you  will  also 
be  able  to  register  with  IIPS,  enabling 
you  to  submit  an  application.  If  you 
need  technical  assistance  in  registering 
or  for  any  other  UPS  function  call  the 
nPS  Help  Desk  at  (800)  683-0751  or  E- 
mail  the  Help  Desk  personnel  at  IIPS 
HeIpDesk@e-center.doe.gov.  The 
solicitation  will  only  be  made  available 
in  DPS,  no  hard  (paper)  copies  of  the 
solicitation  and  related  documents  will 
be  made  available. 


Issued:  Argonne,  Illinois  on  December  26, 
2001. 
fohn  0.  Greenwood, 

Assistant  Manager  for  Acquisition  and 

Assistance.  < 

[FR  Doc.  02-281  Filed  1-4-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Office  of  Science  Rnanclal  Assistance 
Program  Notice  02-03;  Environmental 
Management  Science  Program  (EMSP): 
Research  Related  to  Subsurface 
Contamination  In  the  Vadose  and 
Saturated  Zones 

AGENCY:  Department  of  Energy. 

ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Offices  of  Science  (SC) 
and  Environmental  Management  (EM), 
U.S.  Department  of  Energy  (DOE), 
hereby  announce  their  interest  in 
receiving  grant  applications  to  support  - 
specifically  innovative,  fundamental 
research  to  investigate  DOE  subsurface 
contamination  in  the  vadose  and 
saturated  zones. 

DATES:  The  deadline  for  receipt  of 
formal  applications  is  4:30  P.M..  E.S.T., 
Wednesday,  March  27,  2002,  in  order  to 
be  accepted  for  merit  review  and  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  2002. 
ADDRESSES:  Applications  must  be  sent 
to:  U.S.  Department  of  Energy,  Office  of 
Science,  Grants  and  Contracts  Division, 
SC-64, 19901  Germantown  Road, 
Germantown,  MD  20874-1290,  Attn: 
Program  Notice  02-03.  This  address 
must  be  used  when  submitting 
applications  by  U.S.  Postal  Service 
Express  Mail,  any  commercial  mail 
delivery  service,  or  when  hand  carried 
by  the  applicant. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Roland  F.  Hirsch,  SC-73,  Mail  Stop  F- 
237,  Medical  Sciences  Division,  Office 
of  Biological  and  Environmental 
Research,  Office  of  Science,  U.S. 
Department  of  Energy,  19901 
Germantowm  Road,  Germantown,  MD 
20874-1290.  telephone:  (301)  903-9009. 
facsimile:  (301)  903-0567,  e-mail: 
mland.hirsch@science.doe.gov,  or  Mr. 
Mark  Gilbertson,  Office  of  Science  and 
Technology,  Office  of  Environmental 
Management,  1000  Independence 
Avenue,  SW,  Washington,  D.C.  20585, 
telephone:  (202)  586-7150,  facsimile: 
(202)  596-1492,  e-mail: 
mark.gilbertson@em.doe.gov.  The  full 
text  of  Program  Notice  02-03  is 
available  via  the  Internet  using  the 
following  Web  site  address:  http:// 
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www.science.doe.gov/production/ 
grants/gjrants.html. 

SUPPtEMENTARY  INFORMATION:  The  Office 
of  Environmental  Management,  in 
partnership  with  the  Office  of  Science, 
sponsors  the  Environmental 
Management  Science  Program  (EMSP) 
to  fulfill  DOE's  continuing  commitment 
to  the  cleanup  of  DOE's  environmental 
legacy.  The  program  was  initiated  in 
Fiscal  Year  1996,  to  (Ij  address  long- 
term  technical  issues  crucial  to  the  EM 
mission,  and  (2)  provide  EM  with  near- 
term  fundamental  data  critical  to  the 
advancement  of  technologies  that  are 
tmder  development,  but  not  yet  at  full 
scale  nor  implemented.  Proposed  basic 
research  under  this  notice  should 
contribute  to  environmental 
management  activities  that  would 
decrease  risk  for  the  public  and  workers, 
provide  opportunities  for  major  cost 
reductions,  reduce  time  required  to 
achieve  EM's  mission  goals,  and,  in 
general,  should  address  problems  that 
are  considered  intractable  without  new 
knowledge. 

This  program  is  designed  to  inspire 
breakthroughs  in  areas  critical  to  the  EM 
mission  through  basic  research  and  will 
be  managed  in  partnership  with  SC.  The 
Office  of  Science's  procedures,  as  set 
forth  in  the  Office  of  Science  Merit 
Review  System,  as  published  in  the 
FedCTal  Register,  March  11, 1991,  Vol. 
56,  No.  47,  pages  10244-10246,  will  be 
used  for  merit  review  Of  applications 
submitted  in  response  to  this  notice. 

Subsequent  to  the  formal  scientific 
merit  review,  applications  that  are 
judged  to  be  scieatifically  meritorious 
will  be  evaluated  by  DOE  for  relevance 
to  the  objectives  of  the  Environmental 
Management  Science  Program. 
Additional  information  can  be  obtained 
about  the  general  program  at:  http:// 
emsp.em.doe.gov.  j 

Purpose 

Over  the  past  50  years,  the  United 
States  created  an  industrial  complex  to 
develop,  test,  manufactiire,  and 
maintain  nuclear  weapons  for  national 
security  purposes.  The  production  and 
testing  of  nuclear  weapons  created  a 
legacy  of  significant  environmental 
contamination,  ranging  from  uranivun 
mining  and  milling,  waste  disposal,  and 
radionuclide  migration  in  ground  water 
and  soil.  In.  1995,  the  104th  Congress 
authorized  creation  of  the 
Environmental  Management  Science 
Program  (EMSP)  to  develop  a  long  term, 
basic  science  infrastruct\ire  to  focus  on 
the  environmental  cleanup  effort  DOE 
began  formally  in  1989.  To  address  the 
largest  environmental  cleanup  program 
in  the  world,  from  a  cost  perspective, 
EMSP  has  the  following  olqectives: 


•  Provide  scientific  knowledge  that 
will  revolutionize  technologies  and 
cleanup  approaches  to  significantly 
reduce  future  costs,  schedules,  and 
risks. 

•  "Bridge  the  gap"  between  broad 
fundamental  research  that  has  wide- 
ranging  applicability,  such  as  that 
performed  in  DOE's  Office  of  Science 
and  needs-driven  applied  technology 
development  that  is  conducted  in  EM's 
Office  of  Science  and  Technology. 

•  Focus  the  Nation's  science 
infi^structiu^  on  critical  DOE 
environmental  management  problems. 

Since  1996,  the  Program  has  held  six 
competitions  and  has  awarded  over 
$290  million  in  funding  to  361  research 
projects.  A  breakdown  of  the  EMSP 
awards  by  year  is  as  follows: 

•  1996  and  1997:  202  awards  totaling 
$160  million  targeted  at  a  broad 
spectrum  of  basic  science  cleanup  and 
waste  management  issues. 

•  1998:  33  awards  totaling  $30 
million  focused  on  high-level 
radioactive  waste  and  decontamination 
and  deconunissioning  issues. 

•  1999:  39  awards  totaling  $30 
million  fostered  basic  research  in  the 
areas  of  vadose  zone  contamination  and 
low  dose  radiation. 

•  2000:  42  awards  totaling  $30 
million  in  research  renewals  for  1996 
and  1997  funded  projects. 

•  2001:  45  awards  totaling  $39 
million  focused  on  additional  high-level 
radioactive  waste  and  decontamination 
and  decommissioning  issues. 

Representative  Research  Areas 

Basic  research  is  solicited  in  all  areas 
of  science  with  the  potential  for 
addressing  problems  in  subsiirface 
contamination  and  transport  processes 
in  the  vadose  and  saturated  zones. 
Processes  and  problems  in  the  vadose 
zone  constitute  important  subjects  of 
concern  to  the  Department's 
Environmental  Management  Program. 
Relevant  scientific  disciplines  include, 
but  are  not  limited  to:  geological 
sciences  (including  geochemistry, 
geophysics,  hydrogeologic  flow  and 
transport  modeling,  process  modeling, 
and  hydrologic  field-studies),  plant 
sciences  (including  mechanisms  of 
contaminant  uptake,  concentration, 
sequestration,  and  phytoremediation), 
chemical  sciences(including 
fundamental  interfacial  chemistry, 
computational  chemistry,  actinide 
chemistry,  and  analytical  chemistry  and 
instrumentation),  engineering  sciences 
(including  control  systems  and 
optimization,  diagnostics,  transport 
processes,  fracture  mechanics,  and 
bioeng^neering),  materials  science 
(including  other  novel  materials-related 


strategies),  and  bioremediation 
(including  biogeochemistry;  microbial 
science  related  to  ex  situ  treatment  of 
metals,  radionuclides,  and  organics;  and 
in  situ  treatment  of  organics).  The 
Natural  and  Accelerated  Biojemediation 
Research  (NABIR)  program  in  the  Office 
of  Biological  and  Environmental 
Research,  Office  of  Science,  may  issue  a 
Notice  related  to  in  situ  treatment  of 
metals  and  radionuclides  during  FY 
2002.  Research  projects  relating  to  this 
area  should  be  submitted  to  NABIR 
rather  than  to  EMSP.  Additional 
information  about  the  NABIR  program 
can  be  foiind  at:  http://www.lbl.gov/ 
NABm/. 

Project  Renewals 

Lead  Principal  Investigators  of  record 
for  Projects  funded  under  Office  of 
Science  Notice  99-06,  Environmental 
Management  Science  Program:  Research 
Related  to  Subsurface  Contamination, 
are  eligible  to  submit  renewal 
applications  under  this  solicitation. 

Program  Funding 

It  is  anticipated  that  up  to  a  total  of 
$4,000,000  of  Fiscal  Year  2002,  funds 
will  be  available  for  new  and  renewal 
EMSP  awards  resulting  from  this  Notice. 
Multiple-year  funding  of  grant  awards  is 
anticipated,  contingent  upon  the 
availability  of  appropriated  funds. 
Award  sizes  are  expected  to  be  on  the 
order  of  $100,000-$300,000  per  year  for 
total  project  costs  for  a  typical  tluee- 
year  grant.  Collaborative  projects 
involving  several  research  groups  or 
more  than  one  institution  may  receive 
larger  awards  if  merited.  The  program 
will  be  competitive  and  offered  to 
investigators  in  universities  or  other 
institutionsof  higher  education,  other 
non-profit  or  for-profit  organizations, 
non-Federal  agencies  or  entities,  or 
unaffiliated  individuals.  DOE  reserves 
the  right  to  fund  in  whole  or  part  any 
or  none  of  the  applications  received  in 
response  to  this  Notice.  A  parallel 
annoimcement  with  a  similar  potential 
total  amoimt  of  funds  will  be  issued  to 
DOE  Federally  Funded  Research  and 
Development  Centers  (FFRDCs).  All 
projects  will  be  evaluated  using  the 
same  criteria,  regardless  of  the 
submitting  institution.  Additionally, 
relevant  innovative  basic  research 
pertaining  to  other  sites  will  be 
considered. 

Collaboration  and  Training 

Applicants  to  the  EMSP  are  strongly 
encoiuaged  to  collaborate  with 
researchers  in  other  institutions,  such  as 
universities,  industry,  non-profit 
organizations,  federal  laboratories  and 
FFRDCs,  including  the  DOE  National 
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Laboratories,  where  appropriate,  and  to 
incorporate  cost  sharing  and/or 
consortia  wherever  feasible. 

Applicants  are  also  encouraged  to 
provide  training  opportunities, 
including  student  involvement,  in 
applications  submitted  to  EMSP. 

Application  Format 

Applicants  are  expected  to  use  the 
following  format  in  addition  to 
following  instructions  in  the  Office  of 
Science  Application  Guide. 
Applications  must  be  written  in  English, 
with  all  budgets  in  U.S.  dollars. 

•  Office  of  Science  Face  Page  (DOE  F 
4650.2  (10-91)). 

•  Application  classification  sheet  (a 
plain  sheet  of  paper  with  one  selection 
from  the  list  of  scientific  fields  listed  in 
the  Application  Categories  Section). 

•  Table  of  Contents. 

•  Project  Abstract  (no  more  than  one 
page). 

•  Budgets  for  each  year  and  a 
summary  budget  page  for  the  entire 
project  period  (using  DOE  F-4620.1). 

•  Budget  Explanation.  Applicants  are 
requested  to  include  in  the  travel  budget 
funds  to  attend:  (1)  An  initial  research 
kick-off  meeting;  (2)  for  each  year,  to 
attend  either  the  National  EMSP 
Workshop,  or  a  Focus  Area-specific 
Mid- Year  Review;  and  (3)  one  or  more 
extended  visits  (1  to  2  weeks  in 
duration)  to  a  cleanup  site  by  either  the 
Principal  Investigator,  or  a  senior  staff 
member,  or  collaborator. 

•  Budgets  and  Budget  explanation  for 
each  collaborative  subproject,  if  any. 

•  Project  Narrative  (recommended 
length  is  no  more  than  20  pages;  multi- 
investigator  collaborative  projects  may 
use  more  pages  if  necessary  up  to  a  total 
of  40  pages). 

•  Goals. 

•  Significance  of  Project  to  the  EM 
Mission. 

•  Background. 

•  Research  Plan. 

•  Preliminary  Studies  (if  applicable). 

•  Research  Design  and 
Methodologies. 

•  Literature  Cited. 

•  Collaborative  Arrangements  (if 
applicable). 

•  biographical  Sketches  (limit  2  pages 
per  senior  investigator). 

•  Description  of  Facilities  and 
Resoiuces. 

•  Current  and  Pending  Support  for 
each  senior  investigator. 

Application  Categories 

In  order  to  properly  classify  each 
application  for  evaluation  and  review, 
the  docvunents  must  indicate  the 
applicant's  preferred  scientific  research 
field,  selected  from  the  following  list. 


Field  of  Scientific  Research: 

1.  Actinide  Chemistry. 

2.  Analytical  Chemistry  and 
Instrumentation. 

3.  Bioremediation. 

4.  Engineering  Sciences. 

5.  Geochemistry. 

6.  Geophysics. 

7.  Hydirogeology. 

8.  Interfacial  Chemistry. 

9.  Materials  Science. 

10.  Plant  Science. 

11.  Other. 

Application  Evaluation  and  Selection 

Scientific  Merit 

The  program  will  support  the  most 
scientifically  meritorious  and  relevant 
work,  regardless  of  the  institution. 
Formal  applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d). 

1.  Scientific  and/or  Technical  Merit  of 
the  Project. 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach. 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources. 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed   . 
Budget. 

External  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 
expertise  and  the  absence  of  conflict-of- 
interest  issues.  Non-federal  reviewers 
may  be  used,  and  submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigator(s) 
and  the  submitting  institution. 

Relevance  to  Mission 

Researchers  are  encouraged  to 
demonstrate  a  linkage  between  their 
research  projects  and  significant 
contamination  problems  at  DOE  sites. 
Researchers  can  establish  this  linkage  in 
a  variety  of  ways,  for  example,  by 
elucidating  the  scientific  problems  to  be 
addressed  by  the  proposed  research  and 
explaining  how  the  solution  of  these 
problems  could  improve  remediation 
capabilities.  Of  course,  given  the  nature 
of  basic  research,  there  will  not  always 
be  a  clear  pathway  between  research 
results  and  application  to  site 
remediation. 

Subsequent  to  the  formal  scientific 
merit  review,  applications  which  are 
judged  to  be  scientifically  meritorious 
will  be  evaluated  by  DOE  for  relevance 
to  the  objectives  of  EMSP.  DOE  shall 
also  consider,  as  part  of  the  evaluation, 
program  policy  factors  such  as  an 
appropriate  balance  among  the  program 


areas,  including  research  already  in 
progress.  Past  research  solicitations, 
abstracts;  and  research  reports  of 
projects  funded  under  EMSP  can  be 
viewed  at:  http://emsp.em.doe.gov/ 
researcher.htm. 

Application  Guide  and  Forms 

Information  about  the  development, 
submission  of  applications,  eligibility, 
limitations,  evaluation,  the  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  Part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.science.doe.gov/production/ 
grants/grants.html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  made. 

Subsurface  Contamination  ReseanJi 
Needs 

This  research  Notice  has  been 
developed  for  Fiscal  Year  2002,  with  the 
primary  objective  of  providing 
continuity  in  scientific  knowledge  that 
will  revolutionize  technologies  and 
clean-up  approaches  for  solving  DOE's 
most  complex  environmental  problems. 
An  overview  of  EMSP  vadose  and 
saturated  zone  research  needs  is 
summarized  in  this  section  based  on  the 
National  Academy  of  Sciences,  National 
Research  Council  (NRC)  report 
published  in  2000  titled  "Research 
Needs  in  Subsurface  Science."  NRC 
recommendations  for  basic  research 
focus  in  four  areas: 

•  Location  and  characterization  of 
subsurface  contaminants  and 
characterization  of  the  subsurface. 

•  Conceptual  modeling. 

•  Contaiiunent  and  stabilization. 

•  Monitoring  and  validation. 
More  detailea  explanations  of  the 

nature  and  extent  of  enviromnental 
contamination  throughout  the  EKDE 
Complex,  particularly  at  the  six  largest 
Field  Offices,  and  reference  web  sites, 
can  be  found  in  the  background  section 
of  this  Notice.  Interested  investigators 
are  referred  to  three  web  sites  that 
provide  information  regarding 
subsiuface  contamination  across  the 
DOE  Complex: 

•  Subsurface  Contamination  Focus 
Area  (SCFA)  at:  http://www.envnet.org/ 
scfa/  provides  new  science 
technologies,  approaches,  and  technical 
assistance  to  address  soil  and  water 
pollution,  reducing  the  risk  and  cost  of 
cleanup  and  stewardship.  Researchers 
are  invited  to  review  the  SCFA  Product 
Lines  and  Technical  Targets;  the  later  is 
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under  development  to  strategically 
guide  research  and  technology  products 
to  end-users.  A  few  of  the  critical 
research  areas  included  in  the  Technical 
Targets  are:  characterizing  and 
monitoring  the  lateral  and  vertical 
extent  of  dense  nonaqueous  phase 
liquids  (DNAPLs)  transport;  reactive 
materials  for  barrier  systems  that 
maintain  permeability  over  time; 
biogeochemical  processes  leading  to  the 
mobilization/immobilization  of  the 
contaminants  in  soils  and  sediments,  as 
well  as  the  those  factors  controlling 
their  bioavailability;  and  monitored 
natural  attenuation  processes  and 
validation  strategies. 

•  Idaho  National  Engineering  and 
Environmental  Laboratory  lead  an  effort 
to  develop  a  National  Roadmap  for 
Vadose  Zone  Science  and  Technology 
described  at:  http://www.inel.gov/ 
vadosezone/  to  improve  vadose  zone 
characterization  and  to  monitor  and 
simulate  subsurface  contamination  fate 
and  transport,  integrating  the  saturated 
zone. 

•  Idaho  National  Engineering  and 
Environmental  Laboratory's  (INEEL) 
role  as  EM's  Lead  Lab  is  to  ensure  the 
integration  of  critical  new  science, 
technology,  and  programmatic  solutions 
for  cleanup  and  long  term  stewardship, 
described  at:  http://www.iDel.gov/ 
environment/em-lead. shtml. 

There  are  about  6.4  billion  cubic 
meters  of  contaminated  soil, 
groundwater,  and  other  environmental 
media  at  the  DOE  sites.  Contaminants  of 
concern  across  the  Complex  broadly 
include:  radionuclides,  metals,  and 
dense  nonaqueous  phase  liquids 
(DNAPLs).  More  specifically,  key 
chemicals  by  group  are: 

•  Radionuclides:  plutonium, 
strontium-90,  cesium-137,  isotopes  of 
uraniiun,  trituim,  thorium,  technecium- 
99.  radium,  and  iodine-129. 

•  Metals:  lead,  chromium  VI, 
mercury,  zinc,  beryllium,  arsenic, 
cadmium,  and  copper. 

•  DNAPLs:  carbon  tetrachloride, 
trichloroethylene,  dichloroethylene, 
tetrachloroethylene,  chloroform, 
dichloromethane,  and  polychlorinated 
bid^enyls. 

The  fife  cycle  costs  for  the  Office  of 
Environmental  Management  cleanup 
program  have  been  estimated  to  be  $147 
billion  between  1997  and  2070  (DOE 
1998a).  Diiring  this  period  of  time,  the 
EMSP  research  results  can  make  a 
significant  impact  on  reducing  risks, 
costs,  and  cleanup  schedules. 

Details  of  the  programs  of  the  Office 
of  Environmental  Management  and  the 
technologies  currently  imder 
development  or  in  use  by  the 
Environmental  Management  Program 


can  be  found  at:  http://www.ein.doe.gov 
and  at  the  extensive  links  contained 
therein.  The  programs  and  technologies 
should  be  used  to  obtain  a  better 
understanding  of  the  missions  and 
challenges  in  environmental 
management  in  DOE  when  considering 
areas  of  research  to  be  proposed. 

Location  and  Characterization  of 
Subsurface  Contaminants  and 
Chamcterization  of  the  Subsurface 

The  challenges  of  locating  and 
characterizing  subsurface  contamination 
are  magnified  by  the  wide  range  of 
contaminant  types;  the  wide  variety  of 
geological  and  hydrological  conditions 
across  the  DOE  complex;  and  the  wide 
range  of  spatial  resolutions  at  which  this 
contamination  must  be  located  and 
characterized,  from  widely  dispersed 
contamination  in  groundwater  plumes 
to  small  isolated  hot  spots  in  waste 
burial  grounds.  Basic  research  is  needed 
to  support  the  development  of  the 
following  capabilities  to  locate  and 
characterize  contamination  in  the 
subsurface  and  to  characterize 
subsurface  properties  at  the  scales  that 
control  contaminant  fate  and  transport 
behavior: 

•  Improved  capabilities  for 
characterizing  the  physical,  chemical, 
and  biological  properties  of  the 
subsurface. 

•  Improved  capabilities  for 
characterizing  physical,  chemical,  and 
biological  heterogeneity,  especially  at 
the  scales  that  control  contaminant  fate 
and  transport  behavior.  Approaches  that 
allow  the  identification  and 
measurement  of  the  heterogeneity 
featiu^s  that  control  contaminant,  fate 
and  transport  to  be  obtained  directly 
(i.e.,  without  having  to  perform  a 
detailed  characterization  of  the 
subsurface)  are  especially  needed. 

•  Improved  capabilities  for  measuring 
contaminant  migration  and  system 
properties  that  control  contaminant 
movement. 

•  Methods  to  integrate  data  collected 
at  different  spatial  and  temporal  scales 
to  better  estimate  contaminant  and 
subsurface  properties  and  processes. 

•  Methods  to  integrate  such  data  into 
conceptual  models. 

Conceptual  Modeling 

Existing  conceptual  and  predictive 
models  have  often  proven  ineffective  for 
understanding  and  predicting 
contaminant  movement,  especially  at 
sites  that  have  thick  vadose 
(unsaturated)  zones  or  complex 
subsurface  characteristics.  Accurate 
conceptualizations  are  essential  for 
understanding  the  long-term  fate  of 
contaminants  in  the  subsurface  and  the 


selection  and  application  of  appropriate 
corrective  actions.  Basic  research 
explicitly  focused  on  fundamental 
approaches  and  assumptions  imderlying 
conceptual  model  development  could 
produce  a  toolbox  of  methodologies  that 
are  applicable  to  contaminated  sites 
both  inside  and  outside  the  DOE 
complex.  This  research  should  focus  on 
the  following  topics: 

•  New  observational  and 
experimental  approaches  and  tools  for 
developing  conceptual  models  that 
apply  to  complex  subsurface 
environments,  including  such 
phenomena  as  colloidal  transport  and 
biologic  activity. 

•  New  approaches  for  incorporating 
geological,  hydrological,  chemical,  and 
biological  subsurface  heterogeneity  into 
conceptual  model  formulations  at  scales 
that  dominate  flow  and  transport 
behavior. 

•  Development  of  coupled-process 
models  through  experimental  studies  at 
variable  scales  and  complexities  that 
account  for  the  interacting  physical, 
chemical,  and  biological  processes  that 
govern  contaminant  fate  and  transport 
behavior. 

•  Methods  to  integrate  process 
knowledge  from  small-scale  tests  and 
observations  into  model  formulations, 
including  methods  for  incorporating 
qualitative  geological  information  from 
surface  and  near-surface  observations 
into  conceptual  model  formulations. 

•  Methods  to  measure  and  predict  the 
scale  dependency  of  parameter  values. 

•  Approaches  for  establishing  bounds 
on  the  accuracy  of  parameters  and 
conceptual  model  estimates  from  field 
and  experimental  data. 

The  research  needs  outlined  above 
call  for  more  hjrpothesis-driven 
experimental  approaches  that  address 
how  to  integrate  the  imderstanding  of 
system  behavior.  This  research  will 
require  expertise  frtim  a  wide  range  of 
disciplines  and  must  be  conducted  at 
scales  ranging  from  the  laboratory  bench 
top  to  contaminated  field  sites. 
Moreover,  to  have  long-term  relevance 
to  the  DOE  cleanup  mission,  this 
research  must  be  focused  on  the  kinds 
of  subsurface  environments  and 
contamination  problems  commonly 
encountered  at  major  DOE  sites. 

Containment  and  Stabilization 

There  has  been  an  increasing 
emphasis  on,  and  acceptance  of,  waste 
contaiiunent  and  stabiUzation  in  recent 
years,  both  in  DOE  and  by  regulatory 
agencies.  Decreasing  cleanup  budgets, 
evaluations  that  show  containment  is  a 
low-risk  choice  for  some  problems,  and 
recegnition  that  some  contamination 
cannot  be  remediated  either  with 
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ciuxent  technologies  or  conceivable  new 
technologies  are  responsible  for  this 
change  in  philosophy.  However,  at  some 
sites,  containment  and  stabilization  may 
be  an  interim  measure  and  has  its  own 
set  of  associated  technical  problems. 
There  is  little  understanding  of  the  long- 
term  performance  of  containment  and 
stabilization  systems,  and  there  is  a 
general  absence  of  robust  and  cost- 
effective  methods  to  validate  that  such 
systems  are  installed  properly  or  that 
they  can  provide  effective  long-term 
protection. 

The  construction  of  stabilization  and 
containment  systems  is  properly  within 
the  province  of  applied  technology 
development.  However,  basic  research 
focused  on  the  following  topics  will  be 
needed  to  support  this  technology 
development  effort: 

•  The  mechanisms  and  kinetics  of 
chemically  and  biologically  mediated 
reactions  that  can  be  applied  to  new 
stabilization  and  containment 
approaches  (e.g.,  reactions  that  can 
extend  the  use  of  reactive  barriers  to  a 
greater  range  of  contaminant  types 
found  at  DOE  sites)  or  that  can  be  used 
to  imderstand  the  long-term  reversibility 
of  chemical  and  biological  stabilization 
methods. 

•  The  physical,  chemical,  and 
biological  reactions  that  occur  among 
contaminants,  soils,  and  barrier 
components  so  that  more  compatible 
and  diuable  materials  for  containment 
and  stabilization  systems  can  be 
developed. 

•  The  fluid  transport  behavior  in 
conventional  barrier  systems,  for 
example,  understanding  water 
infiltration  into  layered  systems, 
including  infiltration  imder  partially 
saturated  conditions  and  under  the 
influences  of  capillary,  chemical, 
electrical,  and  thermal  gradients  can  be 
used  to  support  the  design  of  more 
effective  infiltration  barrier  systems. 

•  Tlie  development  of  metnods  for 
assessing  the  long-term  durability  of 
containment  and  stabilization  systems. 

Monitoring  and  Validation 

Monitoring  and  validation  are 
necessary  at  both  the  front  and  the  back 
ends  of  the  site  remediation  process.  At 
the  frt)nt  end.  monitoring  and  validation 
are  used  to  support  the  development  of 
conceptual  and  predictive  models  of 
subsurface  and  contaminant  behavior. 
At  the  back  end.  monitoring  and 
validation  are  used  to  demonstrate  the 
effectiveness  of  efforts  to  remove,  treat, 
or  especially  to  contain  contamination 
and  to  gain  regulatory  acceptance  for 
such  corrective  actions.  Moreover,  such 
monitoring  and  validation  efforts  can 
also  improve  the  understanding  of  the 


contaminant  fate  and  transport 
processes  and  can  be  used  to  recalibrate 
and  revise  conceptual  and  predictive 
models-important  elements  of  the  model 
building  process. 

The  ability  to  monitor  and  validate  is 
essential  to  the  successful  application  of 
any  corrective  action  to  a  subsurface 
contamination  problem  and  regulatory 
acceptance  of  that  action.  However,  the 
knowledge  and  technology  bases  to 
support  these  activities  are  not  fully 
developed  and  are  receiving  little 
attention  in  EM's  science  and 
technology  programs. 

Many  of  the  research  opportunities  for 
monitoring  and  validation  have  been 
covered  in  the  research  emphases 
discussed  above.  Basic  research  is 
needed  on  the  following  topics: 

•  Development  of  methods  for 
designing  monitoring  systems  to  detect 
both  current  conditions  and  changes  in 
system  behaviors.  These  methods  may 
involve  the  application  of  conceptual, 
mathematical,  and  statistical  models  to 
determine  the  types  and  locations  of 
observation  systems  and  prediction  of 
the  spatial  and  temporal  resolutions  at 
which  observations  need  to  be  made. 

•  Development  of  validation 
processes.  "The  research  questions 
include  (1)  understanding  what  a 
representation  of  system  behavior 
means  and  how  to  judge  when  a  model 
provides  an  accurate  representation  of  a 
"system  behavior — ^the  model  may  give 
the  right  answers  for  the  wrong  reasons 
and  thus  may  not  be  a  good  predictive 
tool;  and  (2)  how  to  validate  the  future 
performance  of  the  model  or  system 
behavior  based  on  present-day 
measurements. 

•  Data  for  model  validation. 
Determining  the  key  measurements  that 
are  required  to  validate  models  and 
system  behaviors,  the  spatial  and 
temporal  resolutions  at  which  such 
measurements  must  be  obtained,  and 
the  extent  to  which  siurogate  data  (e.g., 
data  bom  lab-scale  testing  facilities)  can 
be  used  in  validation  efforts. 

•  Research  to  support  the 
development  of  methods  to  monitor 
fluid  and  gaseous  fluxes  through  the 
unsatiuated  zone,  and  for  differentiating 
diurnal  and  seasonal  changes  frtim 
longer-term  secular  changes.  These 
methods  may  involve  both  direct  (e.g., 
in  situ  sensors)  and  indirect  (e.g.,  using 
plants  and  animals)  measiuements  over 
long  time  periods,  particularly  for  harsh 
chemical  envirotunents  characteristic  of 
some  DOE  sites.  This  research  should 
support  the  development  of  both  the 
physical  instrumentation  and 
measurement  techniques.  The  latter 
includes  measurement  strategies  and 


data  analysis  (including  statistical) 
approaches. 

Background 

,  The  DOE  has  a  50-year  legacy  of 
environmental  problems  resulting  from 
the  production  of  nuclear  weapons. 
Migration  of  some  groundwater  pliunes 
threaten  local  and  regional  water 
sources,  and  in  some  cases,  have 
adversely  impacted  off-site  resources. 
The  Department  is  responsible  for  the 
remediation  of  numerous  landfills  at 
facilities.  These  landfills  are  estimated 
to  contain  over  three  million  cubic 
meters  of  radioactive  and  hazardous 
buried  waste,  some  of  which  has 
migrated  to  the  surroimding  soils  and 
groimdwater.  Currently  available 
cleanup  technologies"are  inadequate  or 
unacceptable  due  to  excessive  costs, 
increased  risks,  long  schedules,  or  the 
production  of  secondary  waste  streams. 

Much  of  the  defense-related 
contamination  within  the  Department 
(the  Complex  has  over  100  sites)  occiu^  • 
at  six  of  the  largest  sites,  as  summarized 
below:  Hanford,  Washington;  Idaho 
National  Engineering  and 
Environmental  Laboratory  (INEEL); 
Nevada  Test  Site  (NTS);  Oak  Ridge 
Reservation  (ORR),  Tennessee;  Rocky 
Flats  Environmental  Technology  Site, 
Colorado,  and  Savannah  River  Site 
(SRS),  South  Carolina. 

Hanford  Site,  Washington 

Located  in  southeastern  Washington 
State,  Hanford  encompasses  1450  square 
kilometers  (km^).  From  1940  to  1989, 
nuclear  weapons  production  took  place, 
leaving  several  production  reactors, 
chemical  separations  plants,  and  solid 
and  liquid  storage  sites.  The 
unsaturated,  or  vadose  zone,  on  the 
central  plateau  area  is  60-90  meters  (m) 
thick.  Here,  several  trillion  liters  of 
contaminated  water  and  supernatant 
liquid  were  discharged  or  gravity-settled 
via,  basins,  cribs,  trenches,  tanks,  etc., 
causing  ground  water  and  soil 
contamination  from  radionuclides 
(primarily,  tritium,  uranium,  cesium- 
137,  strontiiun-90,  technecium-99,  and 
iodine-129),  metals  (e.g.  chromium),  and 
DNAPLs  (e.g.  carbon  tetrachloride). 
Prior  to  the  1990s,  it  was  thought  that 
the  sorption  capabilities  of  the  soil  in 
the  vadose  zone  would  limit  migration 
of  radionuclides;  however,  recent 
conceptual  and  mathematical  models 
indicate  more  rapid  migration  potential 
to  the  noundwater. 

The  DOE  created  the  Groimdwater/ 
Vadose  Zone  Integration  Project, 
described  at:  http://www.bhi-erc.com/ 
projects/vadose  to  coordinate  cleanup 
activities  at  Hanford.  A  number  of 
projects  were  awarded  in  the  1999 
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EMSP  Vadose  Zone  research  call  that 
were  highly  releveint  to  science  needs  at 
the  Hanford  site.  DOE/Richland  has 
identified  important,  current  scientific 
issues  for  research  that  are  not  being 
addressed  by  others  at  the  Hanford  site, 
or  within  the  current  EMSP  program. 
Resolution  of  these  issues  would 
advance  the  state  of  remediation  and 
site  closure  at  Hanford  and  other  DOE 
sites  as  well.  These  scientific  issues  may 
be  found  in  a  briefing  document  at: 
http://www.bhi-eK.com/projects/ 
vadose/sandt/stdocs.htm.  A  2001  report 
by  the  National  Academy  of  Sciences 
and  the  National  Research  Coimcil, 
titled  "Science  and  Technology  for 
Environmental  Cleanup  at  Hanford" 
presents  the  successes  and  improvement 
areas  of  the  science  and  technology 
program  in  the  Hanford  cleanup. 
Interested  investigators  are  also  referred 
to  the  Fiscal  Year  2001,  Subsiufece 
Contaminations  Technology  Needs  list 
at:  http://www.pnl.gov/stcg/fy01needs/ 
ss/index.stm  for  a  detailed  description 
of  site  research  needs. 

idaho  National  Engineering  and 
Environmental  Laboratory 

Located  west  of  Idaho  Falls,  Idaho, 
INEEL  occupies  2,300  km^  of  semi-arid 
desert  along  the  northern  margin  of  the 
Eastern  Snake  River  Plain.  The  site  was 
established  as  a  building,  testing,  and 
operating  station  for  various  tjrpes  of 
nuclear  reactors  and  propulsion 
systems.  Spent  fuel  from  the  naval 
reactor  program  is  also  managed  there. 
Low  levels  of  plutonium  have  been 
found  in  groimd  water  beneath  the 
Radioactive  Waste  Management 
Complex  (RWMC) — a  disposal  site  that 
received  low-level  and  transuranic 
waste  begiiming  in  1952.  Pit  9,  a  trench 
within  the  RWMC,  received  an 
estimated  7,100  m^  of  sludge  and  solids 
contaminated  with  plutonium  and 
ameridum.  Similar  to  Hanford,  at  the 
time,  the  thick  (60-240  m)  unsaturated 
zone  of  volcanic  strata  was  thought  to 
impede  contaminant  migration  to  the 
imderi3dng  aquifers.  Estimates  today 
indicate  travel  times  of  tens  of  years,  as 
exposed  to  estimates  made  in  the  1950s 
and  1960s  of  thousand-year  travel  times. 
Intraested  investigators  are  referred  to 
the  INEEL  Science  and  Technology 
Needs  list  at:  http://www.inel.gov/st- 
needs  for  a  detailed  description  of 
fundamental  science  studies  that  will 
assist,  accelerate,  or  reduce  the  cost.of 
cleanup. 

Nevada  Test  Site 

The  NTS  became  the  primary  location 
for  atmospheric  and  imdergroimd 
nuclear  testing  in  1951.  The  Test  Site 
occupies  3,500  km^  of  land  in  southern 


Nevada,  north  of  Las  Vegas  about  143 
km.  Surface  and  shallow  soil  are 
contaminated  with  americium, 
plutonium  and  depleted  uranium,  and 
with  metals  from  nuclear  detonations, 
safety  test  shots,  and  rocket  engine 
testing.  Underground  nuclear  testing 
resulted  in  over  300  million  curies  of 
subsurface  contamination  including, 
tritium,  plutonium,  uraniiun,  cesium, 
strontium,  and  other  fission  products. 
Tritium  plumes  have  been  detected 
from  testing  locations  because  this 
radionuclide  is  very  mobile  in  the  water 
phase.  Plutoniiun,  Once  thought  to  be 
relatively  immobile  in  groimdwater  due 
to  low  solubilities  and  strong  sorption 
on  mineral  surfaces,  was  detected  1.3 
km  down  gradient  of  the  Benham  test  on 
Pahute  Mesa,  in  a  600-m-deep 
monitoring  well.  The  plutonium  was 
detected  on  colloids,  leaving  open  the 
question  of  the  contribution  of  colloidal 
transport  of  plutonium  versus  the 
prompt  injection  effects  of  the 
detonation  blast.  Basic  research  in  the 
mechanical  and  geochemical  transport 
of  plutoniiun  is  warranted.  Other  site- ' 
specific  technology  needs  can  be  found 
at:  http://www.nv.doe.gov/profframs/ 
envmgmt/blackmtn/ 
TDSTCGTechnologyNeeds.htm. 

Oak  Ridge  Reservation 

Located  about  10  km  west  of 
Knoxville,  Tennessee,  ORR  was  built 
originally  to  produce  and  chemically 
separate  plutonium.  Later,  ORR 
produced  isotopes  and  conducted 
isotopic  and  hazardous  constituents 
research.  ORR  has'three  main  facilities: 
the  Oak  Ridge  National  Laboratory 
supported  plutonium  production 
research  and  development,  and  the  Y- 
12  and  K-25  Plants  produced  highly 
enriched  uranimn  via  magnetic 
separation  and  gaseous  diffusion, 
respectively.  Wastes  from  these 
activities  were  placed  in  burial  grounds, 
that  have  subsequently  caused  soil  and 
water  contamination  in  the  Melton 
Valley  Watershed,  including  strontium- 
90,  tritiiun,  cesiiun-137,  and  cobalt-60. 
Seepage  from  flooding  of  the  waste 
trenches  caused  downgradient 
migration  of  radionuclides.  The 
sediments  behind  White  Oak  Dam  are 
significantly  contaminated  with 
radionuclides;  White  Oak  Creek  drains 
Melton  Valley  and  the  surface  water 
contains  tritium.  Basic  research  is 
needed  to  better  locate  and  characterize 
contamination  hot  spots  in  the  burial 
groimds,  as  well  as  to  improve  the  site 
conceptual  and  mathematical  models, 
which  include  fractured-bedrock  flow 
and  karst  hydrology.  Containment 
systems,  such  as  caps  and  barriers,  and 
performance  monitoring  of  engineered 


systems  will  be  constructed  under  the 
cleanup  program  to  verify  and  validate 
long-term  performance  and  model 
results.  Investigators  are  referred  to  the 
Technology  Needs  Database  at:  http:// 
www.em.doe.gov/techneed  to  review 
Oak  Ridge's  needs  list  in  the  areas  of 
characterization,  treatment,  storage,  and 
disposal  of  hazardous  and  radioactive  . 
wastes. 

Rocky  Flats 

Rocky  Flats  Envfronmental 
Technology  Site  is  located  on  the 
western  side  of  Denver,  Colorado,  and 
encompasses  140  hectares.  Operations 
ceased  in  1989  after  years  of  fabrication 
and  components  assembly  for  nuclear 
weapons  production.  Materials  used  in 
these  activities  included  plutoniiun  and 
enriched  uranium  metals  and  oxides. 
Poor  storage  and  disposal  practices 
resulted  in  surface  and  groundwater 
contamination  on  and  offsite, 
principally,  soil  contamination  with 
americium,  plutonium,  and  uranium. 
Cleanup  and  closure  actions  include 
removal  and  stabilization  of 
contaminated  media,  construction  of 
caps  and  barriers,  and  long  term 
monitoring  and  surveillance. 
Investigators  are  referred  to  the  Rocky 
flats  website  at:  http://www.aimsi.com/ 
rockyflats/  to  review  science  and 
technology  needs,  as  well  as  related 
information. 

Savannah  River  Site 

The  SRS  was  established  in  1950  near 
Aiken,  South  Carolina,  to  produce 
radioactive  isotopes  for  use  in  nuclear 
weapons  production.  Encompassing  800 
km^,  the  Site  contains  production 
reactors,  chemical  processing  plants, 
and  solid  and  liquid  waste  storage 
facilities.  The  Burial  Ground  Complex 
in  the  central  part  of  SRS  received  low- 
and  intermediate-level  radioactive  and 
mixed  waste  from  1952-1995.  The 
source  term  of  the  waste  is  somewhat 
uncertain,  and  has  leaked  to 
groundwater  creating  plumes  of 
hazardous  chemicals,  metals,  and 
radionuclides:  Closure  of  the  Complex 
will  include  removal  or  stabilization  of 
highly  contaminated  zones,  an 
engineered  and  layered  cover,  possibly 
consisting  of  synthetic  material,  and 
long  term  monitoring  and  surveillance. 

A  persistent  DNAPL  plume  of  140 
hectares  is  associated  with  a 
manufacturing  area  in  the  northern 
portion  of  the  site.  From  the  1950s  to 
the  1980s,  wastewater  from  fuel  and 
target  manu&cturing  seeped  into  the 
ground  via  an  overflow  basin,  releasing 
solvents  and  heavy  metals  to  the 
environment.  A  pump  and  treat  system 
at  the  down  gractient  end  of  the  plume 
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controls  spreading,  400  monitoring 
wells  are  used  to  collect  data  for 
surveillance  and  modeling.  Site 
engineers  and  scientists  continue  to 
look  for  new  technologies  and  methods 
to  better  characterize,  describe,  and 
remediate  the  plume  and  its  source(s). 
Investigators  are  referred  to  the  SRS 
website  at:  http://www.srs.gov/general/ 
scitech/ scitech.htm  to  review  science 
and  technology  needs,  as  well  as  related 
information. 
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Notice  of  Restricted  Eligibility;  Support 
of  Advanced  Fossil  Resource 
Utilization  Researcii  by  Historically 
Biacic  Coliages  and  Universities  and 
Otiier  Mlnortty  Institutions 

AGENCY:  National  Energy  Technology 
Laboratory  (NETL),  Department  of 
Energy  (DOE). 
ACTION:  Notice  of  restricted  eligibility. 

SUMMARY:  The  Department  of  Energy 
announces  that  it  intends  to  conduct  a 
competitive  Program  Solicitation  and 
award  financial  assistance  (grants)  to 
U.S.  Historically  Black  Colleges  and 
Universities  (HBCU)  and  Other  Minority 
Institutions  (OMI)  in  support  of 
innovative  research  and  development  of 
advanced  concepts  pertinent  to  fossil 
resource  conversion  and  utilization. 
Apjplications  will  be  subjected  to  a 
review  by  a  DOE  technical  panel,  and 
awards  will  be  made  to  a  select  number 
of  applicants  based  on  the  scientific 
merit  of  the  application,  relevant 
program  policy  factors,  and  the 
availability  of  funds.  Collaboration  with 
private  industry  is  encouraged. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Cynthia  Y.  Mitchell,  U.S.  Department  of 
Energy,  National  Energy  Technology 
Laboratory,  Acquisition  and  Assistance 
Division,  P.O.  Box  10940.  MS  921-107, 
Pittsburgh,  PA  15236-0940,  telephone: 
412-386-4862,  fax:  412-386-6137,  e- 
mail:  mitchell@netl.doe.gov.  The 
solicitation  (available  in  both  Word 
Perfect  6.1  for  Windows  and  Portable 
Document  Format  (PDF))  will  be 
released  on  DOE's  NETL  Worid  Wide 
Web  Server  Internet  System  (http:// 
www.netl.doe.gov/business/solicit)  on  or 
about  December  20,  2001.  No4elephone 


requests  will  be  honored  for  solicitation 
copies. 

SUPPUEMENTARY  INFORMATION:  Title  of 
Solicitation:  "Support  of  Advanced 
Fossil  Resource  Utilization  Research  by 
Historically  Black  Colleges  and 
Universities  and  Other  Minority 
Institutions" 

Objectives:  Through  Program 
Solicitation  No.  DE-PS26-02NT41430, 
the  Department  of  Energy  seeks 
applications  from  HBCU  and  OMI  and 
HBCU/OMI-affiliated  research  institutes 
for  iimovative  research  and 
development  of  advanced  concepts 
pertinent  to  fossil  resource  conversion 
and  utilization.  The  resultant  grants  are 
intended  to  maintain  and  upgrade 
educational,  training,  and  research 
capabilities  of  our  HBCU/OMI  in  the 
fields  of  science  and  technology  related 
to  fossil  energy  resources;  to  foster 
private  sector  participation, 
collaboration,  and  interaction  with 
HBCU/OMI;  and  to  provide  for  the 
exchange  of  technical  information  and 
to  raise  the  overall  level  of  HBCU/OMI 
competitiveness  with  other  institutions 
in  the  field  of  fossil  energy  research  and 
development.  Thus,  the  establishment 
of  linkages  between  the  HBCU/OMI  and 
the  private  sector  fossil  energy 
community  is  critical  to  the  success  of 
this  program,  and  consistent  with  the 
Nation's  goal  of  ensuring  a  future 
supply  of  fossil  fuel  scientists  and 
engineers  irom  an  previously  under- 
utilized resource. 

Eligibility:  Eligibility  for  participation 
in  this  Program  Solicitation  is  restricted 
to  HBCU  and  OMI  recognized  by  the 
Office  for  Civil  Rights  (OCR),  U.S. 
Department  of  Education,  and  identified 
on  the  OCR's  U.S.  Department  of 
Education  list  of  U.S.  Accredited 
Postsecondary  Minority  Institutions  list 
in  effect  on  the  closing  date  of  the 
Program  Solicitation.  Applications 
submitted  by  any  institution  not  on 
OCR's  aforementioned  list  are  ineligible 
for  technical  evaluation  and  award.  For 
information  regarding  the  qualification 
criteria  and  process  of  becoming 
recognized  by  the  Education 
Department's  OCR  as  a  "Minority 
Institution,"  institutions  should  contact 
the  Education  Department  directly  at 
the  following  address:  Mr.  Peter  A. 
McCabe,  Office  for  Civil  Rights,  U.S. 
Department  of  Education,  Washington 
DC  20202,  telephone  202-205-9567. 

Note:  The  Education  Department  should 
only  be  contacted  on  matters  related  to 
Institutional  status;  questions  regarding  the 
Program  Solicitation  should  be  directed  to 
Ms.  Mitchell  at  DOE. 

Applications  from  HBCU/OMI- 
affiliated  research  institutes  must  be 
submitted  through  the  college  or 


onno  /XT^tln.^^ 


726 


Federal  Register /Vol.  67,  No.  4 /Monday,  January  7,  2002 /Notices 


university  with  which  they  are 
affiliated.  The  university  [not  the 
university-affiliated  research  institute) 
will  be  the  recipient  of  any  resultant 
DOE  grant  award.  Applications 
submitted  in  response  to  the  solicitation 
must  meet  the  following  two  criteria: 
the  Principal  Investigator  or  a  Co- 
Principal  Investigator  must  be  a 
teaching  professor  at  the  submitting 
university  listed  in  the  application;  and 
a  Tnininnim  of  30%  of  personnel  time 
invoiced  under  the  grant  is  to  pay  for 
student  assistance  for  each  year  of  the 
grant.  Although  it  is  not  required  as  an 
application  qualification  criterion, 
coUaboration  with  the  private  sector  is 
encouraged,  and  applications  proposing 
private  sector  collaboration  may  be 
evaluated  more  favorably.  The 
solicitation  will  contain  a  complete 
description  of  the  technical  evaluation 
factors  and  relative  importance  of  each 
fector.  Collaboration  by  the  private 
sector  with  the  HBCU/OMI  may  be  in 
the  form  of  cash  cost  sharing, 
consultation,  HBCU/OMI  access  to 
industrial  facilities  or  equipment, 
experimental  data  and/ or  equipment  not 
available  at  the  imiversity,  or  as  a 
subgrantee/subcontractor  to  the  HBCU/ 
OMI. 

Areas  of  Interest:  In  order  to  develop 
and  sustain  a  national  program  of 
HBCU/OMI  researdh  in  advanced  and 
fundamental  fossil  fuel  studies,  the 
Department  of  Energy  is  interested  in 
iimovative  research  and  development  of 
advanced  concepts  pertinent  to  fossil 
fuel  conversion  and  utilization  limited 
to  the  following  nine  (9)  technical 
topics: 
Topic  1 — ^Advanced  Environmental 

Control  Technologies  for  Coal 
Topic  2 — Advanced  Coal  Utilization 
Topic  3 — Clean  Fuels  Technology 
Topic  4 — Heavy  Oil  Upgrading  and 

Processing 
Topic  5 — Advanced  Recovery, 

Completion/Stimulation,  and 

Geoscience  Technologies  for  Oil 
Topic  6 — Natvual  Gas  Supply,  Storage, 

and  Processing 
Topic  7 — Infrastructure  Reliability  for 

Natural  Gas 
Topic  8— Fuel  Cells  t 

Topic  9 — Facility /Student  Exploratory 

Research  Training  Grants 

Note:  Technical  Topic  No.  9,  Faculty/ 
Student  Exploratory  Research  Training 
Grants,  is  the  only  topic  under  this  Program 
Solicitation  wherein  the  inclusion  or 
exclusion  of  private  sector  collaboration  will 
not  affect  the  technical  evaluation  of  the 
application. 

Awards:  DOE  anticipates  issuing 
financial  assistance  (grants)  for  each 
project  selected.  DOE  reserves  the  right 
to  support  or  not  support,  udth  or 


without  discussions,  any  or  all 
applications  received  in  whole  or  in 
part,  and  to  determine  how  many 
awards  may  be  made  through  the 
solicitation  subject  to  funds  available  in 
this  fiscal  year.  The  limitation  on  the 
maximiun  DOE  funding  for  each 
selected  grant  to  be  awarded  under  this 
Program  Solicitation  is  as  follows: 


Maximum 

award 

Topics  1-8: 

0-12  monttis  grant  duration 

$85,000 

13-24  monttis  grant  duration  .... 

150,000 

25-36  months  grant  duration  .... 

200,000 

Topic  9: 

0-12  monttis  grant  duration 

20,000 

Approximately  $900,000  is  plaimed 
for  this  solicitation.  The  total  should 
provide  support  for  foiu-  to  eight 
research  and  development  application 
selections  (Topics  1-8),  and 
approximately  two  to  twelve  faculty/ 
student  exploratory  research  training 
application  selections  (Topic  9). 

Solicitation  Release  Date:  The 
Program  Solicitation  is  expected  to  be 
ready  for  release  on  or  about  December 
20,  2001.  Applications  must  be  prepared 
and  submitted  in  accordance  with  the 
instructions  and  forms  contained  in  the 
Program  Solicitation. 

To  be  eligible,  applications  must  be 
received  by  the  designated  DOE  office 
by  the  closing  time  and  date  specified 
in  the  Program  Solicitation  (anticipated 
to  be  on  or  about  February  1,  2002,  at 
5  PM  Eastern  Standard  Time). 

Issued  in  Pittsburgh,  Pennsylvania  on 
December?,  2001. 

William  R.  Mundorf, 

Contracting  Officer.  Acquisition  and 

Assistance  Division. 

(FR  Doc.  02-283  Filed  1^-02;  8:45  am) 

BILLING  COOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Rnancial  Assistance 
Program  Notice  02-14;  Human 
Genome  Program — Ettiical,  Legai,  and 
Social  Implications 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

summary:  The  Office  of  Biological  and 
Environmental  Research  (BER)  of  the 
Office  of  Science  (SC),  U.S.  Department 
of  Energy  (DOE),  hereby  aimoimces  its 
interest  in  receiving  applications  in 
support  of  the  Ethical,  Legal,  and  Social 
Implications  (ELSI)  subprogram  of  the 
Hiunan  Genome  Program  (HGP). 


Applications  should  focus  on  issues  of 
(1)  genetics  and  the  workplace,  (2) 
storage  of  genetic  information  and  tissue 
samples,  (3)  education,  or  (4)  complex 
or  multigenic  traits.  The  HGP  is  a 
coordinated,  multidisciplinary,  directed 
research  effort  aimed  at  obtaining  a 
detailed  understanding  of  the  hiunan 
genome  at  the  molecular  level.  This 
particular  research  notice  invites 
research  applications  that  address 
ethical,  legal,  and  social  implications 
resulting  from  the  use  of  information 
and  knowledge  resulting  from  the  HGP. 

DATES:  Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication.  All  preapplications, 
referencing  Program  Notice  02-14, 
should  be  received  by  4:30  p.m.,  E.S.T., 
January  24,  2002.  Early  submissions  are 
encouraged.  A  response  discussing  the  *_ 
potential  program  relevance  and 
encouraging  or  discouraging  a  formal 
application  generally  will  be 
communicated  within  20  days  of 
receipt. 

Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.S.T.,  March  28,  2002,  to 
be  accepted  for  merit  review  and  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  2002. 

ADDRESSES:  Preapplications,  referencing 
Program  Notice  02-14,  should  be  sent 
by  email  to 

foanne.Corcoran@science.doe.gov  or  by 
mail  to  Dr.  Daniel  W.  Drell,  Office  of 
Biological  and  Environmental  Research, 
SC-72, 19901  Germantown  Road, 
Germantown,  MD  20874-1290. 

Formal  applications,  referencing 
Program  Notice  02-14,  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Science,  Grants  and 
Contracts  Division,  SC-64, 19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  ATTN:  Program  Notice  02- 
14.  This  address  also  must  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  or  any 
commercial  mail  delivery  service,  or 
when  hand  carried  by  the  applicant.  An 
original  and  seven  copies  of  the 
application  must  be  submitted. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Daniel  W.  Drell,  Office  of  Biological  and 
Environmental  Research,  SC-72,  Office 
of  Science,  U.S.  Department  of  Energy, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  telephone:  (301)  903- 
4742  or  email: 

danieI.drelI@science.doe.gov.  The  full 
text  of  Program  Notice  02-14  is 
available  via  the  Internet  using  the 
following  web  site  address:  http:// 
www.se.  doe.gov/production/gran  ts/ 
grants.html. 
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SUPPLEMENTARY  INFORMATION:  The  DOE 

encoiuages  the  submission  of 
applications  that  will  address,  analyze, 
or  anticipate  ELSI  issues  associated  with 
human  genome  research  in  four  broad 
areas: 

L  Genetics  and  the  Workplace 

Research  is  encouraged  on  the  uses, 
impacts,  implications  of,  and  privacy  of 
genetic  information  in  the  workplace.  A 
particular  emphasis  of  this  solicitation 
is  screening  and  monitoring  programs 
that  involve  the  collection  and 
evaluation  of  worker  genetic 
information.  Research  is  also 
encouraged  on  the  use  of  the  workplace 
as  a  research  venue  and  the  resulting 
challenges  for  Institutional  Review 
Boards  (IRBs)  that  are  responsible  for 
the  oversight  of  such  activities.  Research 
could  explore  historical  experiences, 
current  practices,  international 
practices,  the  economics  of,  and  lessons 
learned  as  they  pertain  to  the  collection 
and  use  of  worker  genetic  information. 
Research  can  include  issues  arising  from 
the  creation,  use,  maintenance,  privacy, 
and  disclosiu-e  of  genetic  information 
obtained  in  workplace  settings  that  can 
include,  but  are  not  limited  to, 
workplaces  at  which  DOE  activities  are 
taking  place  or  have  in  the  past. 

n.  Storage  of  Information  and  Samples 

Research  is  encomaged  on  access  to, 
and  protection  of  genetic  information 
stored  in  databases  (especially 
computerized  databases),  or  obtained 
fi-om  stored  himian  tissue  or  sample 
archives.  Research  can  explore  threats 
to,  issues  surrounding,  and  protection  of 
the  confidentiality  of  genetic  data  in 
databanks  and  databases,  approaches  to 
anonymizing  existing  or  new  genetic 
records  and  samples,  approaches  to 
assessing  the  economics  of  genetic^data 
collection,  and  explorations  of  the 
intellectual  property  protection  of 
genetic  information  and  genome 
research  tools,  technologies,  and 
resources.  Research  can  also  explore  the 
privacy  and  ownership  issues  associated 
with  genetic  data  in  records  collected  as 
part  of  occupational  medical 
surveillance,  as  well  as  in  academic 
genetics  research. 

m.  Education 

Research  is  encouraged  to  create  and 
disseminate  relevant  educational 
materials  in  any  appropriate  medium 
that  will  enhance  understanding  of  the 
ethical,  legal,  and  social  aspects  of  the 
HGP  among  the  public  or  specified 
groups.  A  particular  interest  of  this 
solicitation  is  the  creation  of  iimovative 
and  novel  materials  for  Institutional 
Review  Boards  (IRB)  and  Ethics  Boards 


that  review  protocols  involving  the 
gathering  of  genetic  information  from 
genome  investigators  who  work  with 
himian  subjects,  materials  fi-om  which 
human  genetic  information  can  be 
obtained,  or  genetics  research  involving 
the  workplace.  Educational  efforts 
should  not  target  specific  groups  that 
have  already  been  the  subject  of  past 
ELSI  awards  (for  further  information 
about  past  awards  under  previous  ELSI 
solicitations,  see  http://www.oml.gov/ 
hgniis/elsi/elsi.html).  Applications  for 
new  mass  media  projects  (e.g.,  TV 
documentaries)  are  not  encouraged,  nor 
are  new  high  school-  or  college-level 
curricula,  imder  this  notice. 

IV.  Complex  or  Multigenic  Traits 

Research  is  encouraged  that  addresses 
the  ethical,  legal,  and  societal 
implications  of  advances  in  the 
scientific  understanding  of  complex  or 
multi-genic  characteristics  and 
conditions.  Conditions  may  include,  but 
are  not  limited  to,  behavioral 
conditions,  diseases  of  aging, 
vulnerability  to  substance  abuse, 
susceptibility  to  workplace  exposure 
hazards  (such  as  chemicals  or 
radiation),  or  other  cormnon  conditions 
with  a  partial  genetic  basis.  This 
research  may  address: 

(1)  Gene — environment  interactions 
that  result  in  diseases  or  disease 
susceptibilities. 

(2)  Studies  that  explore  the  novel 
issues  raised  by  research  on  complex 
conditions. 

(3)  The  responses  of  institutions  (e.g., 
coiuls,  employers,  companies  or 
company  health  officers,  schools,  etc., 
including  Federal  Agencies)  that  must 
deal  with  "genetic  uncertainty,"  e.g., 
uncertainty  about  the  significance  of 
results  of  screening  for  susceptibility 
genes,  imcertainty  about  the  role  of  yet- 
undefined  enviroiunental  influences, 
and  uncertainty  about  the  implications 

.  of  different  alleles  at  highly 
polymorphic  genes  when  those  alleles 
are  not  fully  characterized. 

All  applications  should  demonstrate 
knowledge  of  the  relevant  literature,  any 
related  completed  activities,  and  should 
include  detailed  plans  for  the  gathering 
and  analysis  of  factual  information  and 
the  associated  ethical,  legal,  and  social 
implications.  All  applications  should 
include,  where  appropriate,  detailed 
discussion  of  human  subjects  protection 
issues,  e.g.,  storage  of,  manipulation  of, 
and  access  to  personal  genetic  data. 
Provisions  to  ensure  the  inclusion  of 
women,  minorities,  and  potentially 
disabled  individuals  must  be  described, 
imless  specific  exclusions  are 
scientifically  necessary  and  justified  in 
detail.  All  proposed  research 


applications  should  provide  a  plan  to 
disseminate  results  to  the  widest 
appropriate  audience  as  well  as  a  time 
line  for  their  production  and 
dissemination.  In  the  absence  of 
tangible  products,  rigorous  assessments 
must  be  included  to  evaluate  progress  or 
outcomes.  All  applications  should 
include  letters  of  agreement  to 
collaborate  bom  potential  collaborators; 
these  letters  should  specify  the 
contributions  the  collaborators  intend  to 
make  if  the  application  is  accepted  and 
funded. 

If  an  educational  effort  for  a  specific 
group  is  proposed,  the  value  to  the 
Human  Genome  Program  of  that  group 
or  community  should  be  explained  in 
detail  and  measiu«s  for  assessment  of 
effectiveness  described.  In  addition,  the 
DOE  encourages  applications  for  the 
support  of  novel  and  innovative 
conferences  focusing  on  the  concerns 
addressed  in  this  notice,  e.g.,  privacy 
and  access  to  research  materials, 
workplace  uses  of  genetic  information, 
education  of  targeted  groups  such  as 
IRBs  and  investigators,  and 
susceptibility/sensitivity  genes  and 
polymorphisms.  Educational  and 
conference  applications  should 
demonstrate  awareness  of  the  relevant 
literature,  include  detailed  plans  for  the 
accomplishment  of  project  goals,  and 
clearly  describe  the  outcome  or 
"deliverables"  fitjm  the  activity.  For 
conference  applications,  a  detailed  and 
largely  complete  roster  of  speakers  is 
necessary.  Educational  and  conference 
applications  must  also  demonstrate 
awareness  of  the  need  to  reach  the 
widest  appropriate  audience,  and  not  be 
focused  exclusively  on  a  local 
community  or  group.  For  all 
conferences  supported  imder  this 
notice,  a  siunmary  report  is  required 
following  the  conference.  In 
applications  that  propose  the 
production  of  educational  materials,  the 
DOE  requests  that  samples  of  previous 
similar  work  by  the  producers  and 
writers  be  submitted  along  with  the 
application.  In  applications  for  the 
support  of  educational  activities,  the 
DOE  requires  inclusion  of  a  plan  for 
assessment  of  the  effectiveness  of  the 
proposed  activities. 

DOE  does  not  encourage  applications 
dealing  with  issues  consequent  to  the 
initiation  or  implementation  of  genetic 
testing  protocols.  Also,  DOE  does  not 
encourage  survey-based  research,  unless 
a  compelling  case  is  made  that  this 
methodology  is  critical  to  address  an 
issue  of  uncommon  significance.  DOE 
generally  discourages  applications  for 
geographically  limited  efforts  (e.g., 
college  or  school  curricula  that  will  not 
be  disseminated)  and  requests  detailed 
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justification  of  the  need  for  external 
support,  beyond  nonnal  departmental 
and  college  resources,  evidence  of 
commitment  firom  the  parent 
department  or  college,  and  a 
dissemination  plan.  Applications  for  the 
writing  of  scholarly  publications  or 
books  should  include  justifications  for 
the  relevance  of  the  publications  or 
book  to  the  goals  of  the  Human  Genome 
Project  as  well  as  discussion  of  the 
estimated  readership  and  impact.  DOE 
ordinarily  will  not  provide  unlimited 
support  for  a  funded  program  and  thus 
strongly  encourages  the  inclusion  of 
plans  for  transition  to  self-sustaining 
status. 

The  dissemination  of  materials  and 
research  data  in  a  timely  manner  is 
essential  for  progress  toward  the  goals  of 
the  DOE  Human  Genome  Program.  The 
BER  requires  the  timely  sharing  of 
resources  and  data.  Applicants  should, 
in  their  applications,  discuss  their  plans 
for  disseminating  research  results  and 
materials  that  may  include,  where 
appropriate,  publication  in  the  open 
literature,  wide-scale  mailings,  etc. 
Once  BER  and  the  applicant  have  agreed 
upon  a  distribution  plan,  it  will  become 
part  of  the  award  conditions.  Fimds  to 
defray  the  costs  of  disseminating  results 
and  materials  are  allowable;  however, 
such  requests  must  be  sufficiently 
detailed  and  adequately  justified. 
Applicants  should  also  provide  time 
lines  projecting  progress  toward 
achieving  proposed  goals. 

Additioiial  Request  for  Small  Grants 

The  DOE  also  encourages  small  grant 
applications,  to  a  maximum  of  $33,000 
total  costs,  for  innovative  and 
exploratory  activities  within  the 
previously  described  areas.  Such 
exploratory  grants  could  be  used  to 
carry  out  pilot  or  investigative  research 
on  an  issue  consistent  with  any  of  the 
above  areas  of  ELSI  research,  support  a 
sabbatical  leave  to  organize  and  hold  a 
conference,  or  to  initiate  start-up  studies 
that  could  generate  preliminary  data  for 
a  subsequent  grant  application.  This 
program  could  be  appropriate  for  a 
research  scientist  interested  in  exploring 
a  related  area  of  ELSI  research,  or  a 
scholar  conducting  ELSI  research  of  one 
type  to  explore  an  ELSI  research  topic 
of  a  different  type.  Such  applications 
must  use  the  standard  DOE  application 
forms  that  can  be  found  on  the  Internet 
at:  http://www.sc.doe.gov/production/ 
gmnts/gmnts.html.  The  description  of 
research  activities  should  not  be  more 
than  five  pages  and  curriculum  vitae 
should  not  exceed  two  pages.  These 
small  grants,  which  will  be  peer 
reviewed,  will  not  extend  beyond  one 
year  fit>m  the  award  date.  It  is  expected 


that  up  to  seven  of  these  awards  might 
be  made  in  FY  2002.  As  with  larger 
applications  to  this  notice,  applications 
should  be  sent  to  the  address  given 
above. 

Program  Funding 

It  is  anticipated  that  approximately 
$800,000  will  be  available  for  multiple 
grant  awards  (including  any  small 
grants)  to  be  made  during  Fiscal  Year 
2002,  contingent  upon  the  availability  of 
appropriated  funds.  Multiple  year 
funding  of  grant  awards  is  expected,  and 
is  also  contingent  upon  the  availability 
of  funds.  Previous  awards  have  ranged 
fi-om  $50,000  per  year  up  to  $500,000 
per  year  with  terms  fi"om  one  to  three 
years:  most  awards  average  about 
$200,000  per  year  for  two  or  three  years 
(not  applicable  for  any  small  grants  as 
stated  above).  Similar  award  sizes  are 
anticipated  for  new  grants.  Generally, 
conference  awards  do  not  exceed 
$25,000  and  indirect  costs  are  not 
allowed  as  part  of  conference  grant 
awards. 

Collaboration 

Applicants  are  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as  imiversities,  DOE 
National  Laboratories,  industry,  non- 
profit organizations,  other  federal 
laboratories  and  federally  funded 
research  and  development  centers 
(FFRDCs),  where  appropriate,  and  to 
incorporate  cost  sharing  and/or 
consortia  wherever  feasible.  Additional 
information  on  collaboration  is  available 
in  the  Application  Guide  for  the  Office 
of  Science  Financial  Assistance  Program 
that  is  available  via  the  Internet  at: 
http://www.sc.doe.gov/production/ 
grants/Ck)Iab.htmI. 

Preapplications 

A  brief  preapplication  should  be 
submitted.  The  preapplication  shoiild 
identify,  on  the  cover  sheet,  the 
institution.  Principal  Investigator  name, 
address,  telephone,  fax  and  email 
address,  title  of  the  project,  and  the  field 
of  scientific  research.  The 
preappfication  should  consist  of  a  two 
to  three  page  narrative  describing  the 
research  project  objectives  and  methods 
of  accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  DOE's  Human 
Genome  Program.  Preapplications  are 
strongly  encouraged  but  not  required 
prior  to  submission  of  a  full  application. 
Please  note  that  notification  of  a 
successful  preapplication  is  not  an 
indication  that  an  award  will  be  made 
in  response  to  the  formal  application. 

Applications  will  be  subjected  to  a 
scientific  merit  review  (peer  review)  and 


will  be  evaluated  against  the  following 
evaluation  criteria  listed  in  descending 
order  of  importance  as  codified  at  10 
CFR  605.10(d): 

1 .  Scientific  and/or  Technical  Merit  of 
the  Project; 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 

3.  Competency  of  Applicant's 
Persormel  and  Adequacy  of  Proposed  " 
Resources; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

The  evaluation  will  include  program 
policy  factors  such  as  the  relevance  of 
the  proposed  research  to  the  terms  of 
the  announcement  and  em  agency's 
programmatic  needs.  Note  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  may  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s)  and  the  submitting 
institution. 

Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation,  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  part 
605  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.sc.doe.gov/production/ 
grants/grants. html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

DOE  policy  requires  that  potential 
applicants  adhere  to  10  CFR  part  745 
"Ptotection  of  Human  Subjects",  or 
such  later  revision  of  those  guidelines  as 
may  be  published  in  the  Federal 
Register. 

The  Office  of  Science,  as  part  of  its 
grant  regulations,  requires  at  10  CFR 
605.11(b)  that  a  recipient  receiving  a 
grant  and  performing  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules,"  which  is  available  via  the 
Worid  Wide  Web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-api98.pdf.  (59  FR  34496,  July  5, 
1994),  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
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81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  part  605. 

Issued  in  Washington,  DC  December  21, 
2001. 

John  Rodney  Clark,  • 

Associate  Director  of  Science  for  Resource 
Management. 

(FR  Doc.  02-282  Filed  1-4-02;  8:45  am] 
BILUNG  CODE  64S0-02-iJ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -281 4-000.  ER01-2814- 
001] 

Citizens  Energy  Corporation;  Notice  of 
Issuance  of  Order 

December  31.  2001. 

Citizens  Energy  Corporation  (Citizens) 
submitted  for  filing  a  rate  schedule 
under  which  Citizens  will  engage  in 
wholesale  electric  power  and  energy 
transactions  at  market-based  rates. 
Citizens  also  requested  waiver  of 
various  Commission  regulations.  In 
particular.  Citizens  requested  that  the 
Gonmiission  grant  blanket  approval 
under  18  CFR  part  34  of  all  futiu^ 
issuances-of  securities  and  assumptions 
of  liability  by  Citizens. 

On  December  19,  2001,  piu-suant  to 
delegated  authority,  the  Director, 
OMTR/Tariffs  and  Rates-East,  granted 
requests  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assumptions  of 
liability  by  Citizens  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  rules  of  practice 
and  procedure  (18  CFR  385.211  and 
385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period.  Citizens 
is  authorized  to  issue  securities  and 
assume  obligations  or  liabilities  as  a 
guarantor,  indorser,  sm«ty,  or  otherwise 
in  respect  of  any  security  of  another 
person;  provided  that  such  issuance  or 
assumption  is  for  some  lawful  object 
within  the  corporate  purposes  of 
Citizens,  and  compatible  with  the 
public  interest,  and  is  reasonably 
necessary  or  appropriate  for  such        ' 
piirposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  Citizens'  issuances  of 
securities  or  assumptions  of  liability. 


Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
18,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  from  the  Commission's  Public 
Reference  Branch,  888  First  Street,  NE., 
Washington,  DC  20426.  The  Order  may 
also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at  http:/ 
/www.ferc.fed.us/efi/doorbell.htm. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-279  Filed  1-4-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Fefleral  Energy  Regulatory 
Commission 

[Docket  No.  EC02-38-000,  et  al.] 

Montana-Daitota  Utilities  Co.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Riings 

December  31,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Conunission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice.. 

1.  Montana-Dakota  Utilities  Co.,  a 
Division  of  MDU  Resources  Group,  Inc. 

[Docket  No.  EC02-38-000[ 

Take  notice  that  on  December  26, 
2001,  Montana-Dakota  Utilities  Co.,  a 
Division  of  MDU  Resources  Group.  Inc. 
(Montana-Dakota)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  an  Application  to  Transfer 
Operational  Control  Over  Transmission 
Facilities  to  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
under  Section  203  of  the  Federal  Power 
Act. 

Comment  Date:  January  16,  2002. 

2.  Southern  California  Edison  Company 

(Docket  No.  ER02-608-O00| 

Take  notice  that  on  December  26. 
2001,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  an 
amendment  to  the  Firm  Transmission 
Service  Agreement  (Victorville-Lugo/ 
Miday)  between  SCE  and  M-S-R  Public 
Power  Agency  (M-S-R)  First  Revised 
Rate  Schedule  FERC  No.  339  (M-S-R 
Agreement)' 


The  amendment  to  the  M-S-R 
Agreement  clarified  scheduling 
obligations  under  that  Agreement  by 
deleting  provisions  concerning 
scheduling  and  dispatch  service. 

A  copy  of  this  filing  was  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  the  ISO  and  M-S-R. 

Comment  Date:  January  16,  2002. 

3.  ExTex  LaPorte  Limited  Partnership 

(Docket  No.  EG02-60-000) 

Take  notice  that  on  December  21, 
2001.  ExTex  LaPorte  Limited 
Partnership  (ExTex)  filed  with  the 
Federal  Energy  Regulatory  Commission 
•  (Commission)  an  Application  for 
Determination  of  Exempt  Wholesale    ■ 
Generator  Status  pursuant  to  Section 
32(a)(1)  of  the  Public  Utility  Holding 
Company  Act  of  1935  and  Part  365  of 
the  Commissions  regulations. 

ExTex  currently  is  an  EWG  and  owns 
and  operates  a  165  MW  combustion 
turbine  generating  facility  located  in 
LaPorte,  Texas.  ExTex  will  acquire  two 
additional  generating  facilities  located 
in  the  Electric  Reliability  Council  of 
Texas.  ExTex  will  acquire  the  Handley 
Steam  Electric  Station  ("Handley")  and 
the  Mountain  Creek  Steam  Electric 
Station  (Mountain  Creek).  Handley  is  a 
1,440  MW  gas-fired  steaun  turbine 
generating  facility  located  in  Fort 
Worth,  Texas.  Mountain  Creek  is  894 
MW  gas-fired  steam  turbine  generating 
facility  located  near  Dallas,  Texas. 

Comment  Date:  January  22,  2002.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  acisuracy  of  the  application. 

4.  Kansas  City  Power  &  Light  Company 

(Docket  No.  ER99-1005-001J 

Take  notice  that  on  December  27. 
2001 .  Kansas  City  Power  &  Light 
Company  (KCPL)  tendered  for  filing  an 
updated  market  power  study  under 
KCPLs  market-based  rate  tariff. 

Copies  of  this  filing  have  been  served 
on  the  Kansas  Corporation  Commission 
and  the  Missouri  Public  Service 
Commission. 
Comment  Date:  January  17,  2002. 

5.  Cleco  Power  LLC 

(Docket  Nos.  EROl-1 099-007,  EROl-3095- 
001, and  ER02-54-O011 
Take  notice  that  on  December  26, 

2001 .  Cleco  Power  LLC  (Cleco  Power) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  a  Notice  of  Cancellation 
pursuant  to  18  CFR  35.15  and 
Cancellation  Sheets,  effective  January  1, 

2002.  canceling  Cleco  Utility  Group 
Inc.'s  (Cleco  Utility)  Rate  Schedules  6. 
12,  and  18  and  all  supplements.  Cleco 
Power  simultaneously  filed  Cleco  Power 
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Rate  Schedules  9  and  15,  which  are 
essentially  the  same  as  Cleco  Utility 
Rate  Schedules  12  and  18,  respectively. 
Cleco  Power  states  that  Cleco  Utility's 
Rate  Schedule  6  with  Gulf  States 
Utilities  Company  will  not  be  filed  as  a 
Cleco  Power  Rate  Schedule  because  the 
agreement  with  Gulf  States  Utilities 
Company  has  expired  by  its  own  terms. 

Take  notice  that  Cleco  Power  filed 
Substitute  Original  Sheet  Nos.  71  and  78 
to  Cleco  Powers  FERC  Electric  Tariff, 
Original  Volume  No.  1.  Cleco  Power 
also  gave  notice  that  Cleco  Utility 
service  agreements  T1S4  and  TlSl9, 
that  were  canceled  effective  May  29, 
2001,  will  not  be  refiled  as  Cleco  Power 
service  agreements  because  service  is  no 
longer  being  provided  under  them. 

Clieco  Power  also  filed  a  Third 
Substitute  Original  Sheet  No.  26  to  RS 
12  with  the  City  of  Lafayette,  Louisiana. 

Conunent  ZTote:  January  16,  2002. 

6.  Carolina  Power  &  Light  Company 
and  Florida  Power  Corporation 

(Docket  Nos.  EROl-1807-008,  and  EROl- 
2020-005] 

Take  notice  that  on  December  27, 
2001  Progress  Energy,  Inc.  (Progress 
Energy),  on  behalf  of  Florida  Power 
Corporation  (FPC),  tendered  for  filing 
revised  service  agreements  (Revised 
Service  Agreements)  imder  FPC's  open- 
access  transmission  tariff,  FERC  Electric 
Tariff,  Second  Revised  Volume  No.  6 
(FPCsOATT),  in  compliance  with  the 
Commissions  June  25,  2001,  September 
21,  2001  and  November  26,  2001  orders 
in  these  proceedings. 

See  Carolina  Power  &  Light  Co.  and 
Florida  Power  Corp..  95  FERC  \  61,429 
(2001)  (Carolina  Power).  Progress 
Energy  also  tendered:  (1)  An  index  of 
FPCs  Revised  Service  Agreements  (FPC 
Index);  (2)  revised  versions  of  indices 
that  were  contained  in  the  November 
26,  2001  filing  in  these  proceedings;  (3) 
Notices  of  Cancellation  of  service 
agreements  under  both  FPCs  OATT  and 
Carolina  Power  &  Light  Company's 
(CP&L),  FERC  Electric  Tariff,  Third 
Revised  Voliune  No.  3  (CPStL's  OATT); 
(4)  canceled  service  agreement  cover 
sheets  to  cancel  service  agreements 
under  both  FPCs  OATT  and  CP&L's 
OATT  in  compliance  with  Order  No. 
614;  and  (5)  First  Revised  Service 
Agreements  filed  under  both  FPCs 
OATT  and  CP&Ls  OATT  to  reflect  the 
succession  of  one  entity  by  another. 

Progress  Energy  respectfully  requests 
that  the  Revised  Service  Agreements 
become  effective  on  the  date  set  forth  on 
the  cover  sheet  for  each  Revised  Service 
Agreement  and  that  the  Notices  of 
Cancellation  become  effective  as  of 
February  25,  2002. 


Copies  of  the  filing  were  served  upon 
the  Commissions  official  service  list  and 
the  North  Carolina  Utilities 
Commission,  the  South  Carolina  Public 
Service  Commission  and  the  Florida 
Public  Service  Commission. 

Comment  Date:  January  17,  2002. 

7.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  EROl-2967-002) 

Take  notice  that  on  December  26, 
2001,  the  New  York  System  Operator, 
Inc.  (NYISO)  filed  revisions  to 
Attachment  S  of  its  Open  Access 
Transmission  Tariff,  which  contains 
rules  to  allocate  responsibility  for  the 
cost  of  new  interconnection  facilities, 
pursuant  to  the  Commission's  Order 
issued  on  October  26,  2001,  in  the 
above-captioned  docket. 

The  NYISO  has  requested  an  effective 
date  of  September  26,  2001,  for  the 
compliance  filing,  the  effective  date 
granted  in  the  Commission's  Order 
issued  on  October  26,  2001. 

The  NYISO  has  served  a  copy  of  the 
compliance  filing  on  each  person 
designated  on  the  official  service  list 
maintained  by  the  Commission  for  the 
above-captioned  docket. 

Comment  Date;  January  16,  2002. 

8.  New  York  Independent  Sjrstem 
Operator,  Inc. 

(Docket  No.  EROl-2967-003) 

Take  notice  that  on  December  27, 
2001,  the  New  York  System  Operator, 
Inc.  (NYISO)  filed  revisions  to  Sheet 
Nos.  39  and  39A  of  its  Open  Access 
Transmission  Tariff,  to  complete  the 
compliance  filing  made  on  December 
26,  2001  pursuant  to  the  Commission's 
Order  issued  on  October  26,  2001,  in  the 
above-captioned  docket. 

The  NYISO  has  requested  an  effective 
date  of  September  26,  2001,  for  the 
compliance  filing,  the  effective  date 
granted  in  the  Commission's  Order 
issued  on  October  26,  2001. 

The  NYISO  has  served  a  copy  of  the 
compliance  filing  on  each  person 
designated  on  the  official  service  list 
maintained  by  the  Commission  for  the 
above-captioned  docket. 

Comment  Date:  January  17,  2002. 

9.  Southern  Indiana  Gas  and  Electric 
Company 

(Docket  No.  ER02-603-0001 

Take  notice  that  on  December  26, 
2001,  Southern  Indiana  Gas  and  Electric 
Company  (SIGECO),  tendered  for  filing 
an  Agreement  for  Firm  Point-To-Point 
Transmission  Service  with  Dynegy 
Power  Marketing,  Inc.  imder  Part  n  of 
SIGECO's  Transmission  Services  Tariff, 
Docket  No.  0A96-1 17-000,  filed  July  9, 


1996.  To  date,  no  Service  has  been 
provided  by  SIGECO  to  Dynegy  Power 
Marketing,  Inc.  pursuant  to  this 
Agreement. 

SIGECO  requests  waiver  of  the  60-day 
prior  notice  requirement  to  allow  the 
service  agreements  to  become  effective 
as  of  November  15,  2001. 

Comment  Date:  January  16,  2002. 

10.  Ameren  Energy,  Inc.  on  behalf  of 
Union  Electric  Company  d^/a 
AmerenUE  and  Ameren  Energy 
Generating  Company 

(Docket  No.  ER02-604-000] 

Take  notice  that  on  December  26, 
2001,  Ameren  Energy,  Inc.  (Ameren 
Energy),  on  behalf  of  Union  Electric 
Company  d/b/a  AmerenUE  and  Ameren 
Energy  Generating  Company 
(collectively,  the  Ameren  Parties), 
pursuant  to  section  205  of  the  Federal 
Power  Act,  16  U.S.C.  824d,  and  the 
market  rate  authority  granted  to  the 
Ameren  Parties,  submitted  for  filing 
umbrella  power  sales  service 
agreements  tmder  the  Ameren  Parties' 
market  rate  authorizations  entered  into 
with  OGE  Energy  Resources,  Inc.  and 
Florida  Power  Corporation. 

Ameren  Energy  seeks  Commission 
acceptance  of  these  service  agreements 
effective  December  1,  2001.. 

Copies  of  this  filing  were  served  on 
the  public  utilities  commissions  of 
Illinois  and  Missouri  and  the  respective 
counterparties. 

Comment  Date:  January  16,  2002. 

11.  Paget  Sound  Energy,  Inc. 

(Docket  No.  ER02-605-0001 

Take  notice  that  on  December  26, 
2001.  Puget  Sound  Energy,  Inc.  (PSE), 
tendered  for  filing  a  proposed  Sixth 
Revised  Volume  No.  7  of  its  Open 
Access  Transmission  Tariff  to  reflect  its 
reclassification  of  transmission  and 
distribution  facilities,  desegregate  and 
reduce  its  rates  in  accordance  with  the 
reclassification,  and  make  other  non- 
substantive changes  in  compliance  with 
Order  614. 

PSE  requests  an  effective  date  of 
January  1,  2002  for  the  above-described 
tariff  changes. 

Copies  of  the  filing  were  served  on 
PSE's  jiuisdictional  customers  and  the 
Washington  State  Utilities  and 
Transportation  Commission. 

Comment  Date:  January  16,  2002. 

12.  P)M  Interconnection,  L.L.C. 

(Docket  No.  ER02-606-000] 

Take  notice  that  on  December  26. 
2001,  PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  amendments  to 
Schedules  11  and  llA  the  Amended 
and  Restated  Operating  Agreement  of 
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PJM  Interconnection,  L.L.C.  (Operating 
Agreement)  to  facilitate  operation  of  the 
capacity  credit  markets  in  both  PJM  and 
PJM  West  (when  it  becomes  effective) 
and  to  clarify  certain  provisions. 
Specifically  the  amendments  eliminate 
(1)  reference  to  "Fixed  Block"  bids, 
which  are  not  contemplated;  (2) 
conducting  multiple  Daily  Markets  on  a 
Friday  or  day  before  a  holiday;  and  (3) 
the  requirement  that  Sell  Offers  and  Buy 
Bids  for  the  Daily  Capacity  market  must 
be  received  on  the  day  on  which  the 
market  is  to  be  conducted.  Certain 
sections  in  Schedule  11  of  the  Operating 
Agreement  also  are  deleted  because  the 
transition  period  for  the  capacity  market 
in  the  PJM  control  area  has  expired  and 
the  sections  no  longer  apply. 

PJM  is  requesting  an  effective  date  for 
the  amendments  of  January  1,  2002. 

Copies  of  this  filing  were  served  upon 
all  PJM  members,  Allegheny  Power,  and 
each  state  electric  utility  regulatory 
commission  in  the  PJM  control  area  and 
PJM  West  region. 

Comment  Date:  January  16,  2002. 

13.  Michigan  Electric  Transmission 
Company 

(Docket  No.  ER02-607-000J 

Take  notice  that  on  December  26, 
2001,  Michigan  Electric  Transmission 
Company  (METC)  tendered  for  filing  an 
unexecuted  Generator  Interconnection 
and  Operating  Agreement  between 
METC  and  Mirant  Zeeland,  LLC. 

METC  requested  that  the  Agreement 
become  effective  December  26,  2001. 

Copies  of  the  filing  were  served  upon 
Generator  and  the  Michigan  Public 
Service  Commission. 

Comment  Date:  January  16,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington,  DC. 
20426,  in  accordance  with  Rides  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Colnmission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
Mww./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 


assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-278  Filed  1-4-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene,  Protests,  and  Comments 

December  31,  2001. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12137-000. 

c.  Date  filed:  November  7 ,  2001 , 
supplemented  December  28,  2001. 

d.  Applicant:  Cambria  Somerset 
Authority. 

e.  Name  of  Project:  Que  Pump  Storage 
Project. 

/.  Location:  At  the  existing 
Quemahoning  Reservoir  on  Stonycreek 
River,  in  Somerset  County, 
Pennsylvania.  The  project  does  not 
utilize  federal  or  tribal  lands. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Paul  C.  Rizzo, 
Paul  C.  Rizzo  Associates.  Inc..  105  Mall 
Boulevard,  Monroeville.  Pennsylvania 
15146.  (412)  856-9700. 

/.  FERC  Contact:  Regina  Saizan.  (202) 
219-2673. 

/.  Deadline  for  filing  motions  to 
intervene,  protests,  and  comments:  60 
days  from  the  issuance  date  of  this 
notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

Please  include  the  project  number  (P- 
12137-000)  on  any  comments,  protests, 
or  motions  filed. 

"The  Commission's  Rules  of  Practice 
and  Procedm^  require  all  interveners 
filing  a  dociunent  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  dociunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 


of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1)  A 
proposed  30-acre  upper  reservoir,  (2)  a 
proposed  concrete  intake  structure.  (3)  a 
proposed  900-foot-long.  59-inch- 
diameter  steel  penstock,  (4)  a  proposed 
powerhouse  containing  two  generating 
units  having  a  total  installed  capacity  of 
100  MW.  (5)  the  existing  Quemahoning 
Reservoir  (lower  reservoir).  (6)  a 
proposed  2-mile-long.  23  kV 
transmission  line,  and  (7)  appurtenant 
facilities.  The  project  would  have  an 
annual  generation  of  156  GWh. 

1.  Copies  of  this  filing  are  oq  file  with 
the  Commission  and  are  available  for 
public  inspection.  This  filing  may  be 
viewed  on  the  Commissions  Web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  'Docket  #"  and  follow  the 
insUiictions  ((202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above.  Comments, 
protests,  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  imder  the  "e- 
Filing"'  link. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit— Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent— A  notice  of  intent 
must  specify  the  exact  name,  business 
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address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — ^Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particiilar 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
die  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  appUcation  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 


comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presvuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-280  Filed  1-4-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[TX-FRL-7126-1] 

Notice  of  Deficiency  for  Clean  Air  Act 
Operating  Permits  Program;  State  of 
Texas 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  deficiency. 

SUMMARY:  Pursuant  to  its  authority 
imder  section  502(i)  of  the  Clean  Air  Act 
(Act)  and  the  implementing  regulations 
at  40  CFR  70.10(b)(1),  EPA  is  publishing 
this  Notice  of  Deficiency  (NOD)  for  the 
Texas  Clean  Air  Act  title  V  Operating 
Permits  Program.  The  Notice  of 
Deficiency  is  based  upon  EPA's  finding 
that  the  State's  periodic  monitoring 
regulations,  compliance  assurance 
monitoring  (CAM)  regulations,  periodic 
monitoring  and  CAM  general  operating 
permits  (GOPs),  statement  of  basis 
requirement,  applicable  requirement 
definition,  and  potential  to  emit 
registration  regulation  do  not  meet  the 
minimum  federal  requirements  of  the 
Act  and  40  CFR  part  70.  Publication  of 
this  notice  is  a  prerequisite  for 
withdrawal  of  Texas'  title  V  program 
approval,  but  EPA  is  not  withdrawing 
the  program  through  this  action. 
EFFECTIVE  DATE:  January  7,  2002. 
Because  this  NOD  is  an  adjudication 
and  not  a  final  rule,  the  Administrative 
Procedure  Act's  30-day  deferral  of  the 
effective  date  of  a  rule  does  not  apply. 
FOR  FURTHER  INFORMATION  CONTACT:  Jole 
C.  Luehrs,  Chief,  Air  Permits  Section, 
Multimedia  Planning  &  Permitting 
Division,  Environmental  Protection 
Agency  Region  6, 1445  Ross  Avenue, 
Dallas,  Texas  75202,  (214)  665-7250. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  dociunent,  "we,"  "us," 
or  "our"  means  EPA. 

Table  of  Contents 

I.  Description  of  Action 

II.  Deficiencies 

A.  Periodic  Monitoring  Regulations 


B.  Compliance  Assurance  Monitoring 
Regulations 

C.  Periodic  Monitoring  and  Compliance 
Assurance  Monitoring  General  Operating 
Permits 

D.  Statement  of  Basis  Requirement 

E.  Applicable  Requirement  Definition 

F.  Potential  to  Emit  Registration  Regulation 

III.  Effect  of  Notice  of  Deficiency 

IV.  Administrative  Requirements 

L  Description  of  Action 

We  are  publishing  this  NOD  for  the 
Texas  Clean  Air  Act  (CAA  or  Act)  title 
V  program,  which  was  granted  interim 
approval  on  June  25, 1996.  61  FR 
32693.1  On  May  22,  2000,  we 
promulgated  a  rulemaking  that  extended 
the  interim  approval  period  of  86 
operating  permit^  programs  until 
December  1,  2001.  65  FR  32035.  The 
action  was  subsequently  challenged  by 
the  Sierra  Club  and  the  New  York 
Public  Interest  Research  Group 
(NYPIRG).  In  settling  the  litigation,  we 
agreed  to  publish  a  document  in  the 
Federal  Register  that  would  alert  the 
public  that  it  may  identify  and  bring  to 
our  attention  alleged  progreunmatic  and/ 
or  implementation  deficiencies  in  title  V 
programs,  and  that  we  would  respond  to 
the  public's  allegations  within  specified 
time  periods  if  the  comments  were 
made  within  90  days  of  publication  of 
the  Federal  Register  document  (March 
11,  2001). 

Public  Citizen,  on  behalf  of  the 
American  Lung  Association  of  Texas, 
Environmental  Defense,  the  law  firm  of 
Henry,  Lowerre  &  Federick,  Lone  Star 
Chapter  of  the  Sierra  Club,  Texas  Center 
for  Policy  Studies,  Sustainable  Energy 
and  Economic  Development  Coalition, 
Texas  Campaign  for  the  Environment, 
Galveston  Houston  Association  for 
Smog  Prevention,  Neighbors  for 
Nei^bors,  and  Texas  Impact 
(collectively  referred  to  as 
"commenters")  filed  comments  with 
EPA  alleging  several  deficiencies  with 
respect  to  the  Texas  title  V  program 
(Comment  Letter).  We  have  completed 
our  review  of  those  comments.  We  have 
identified  deficiencies  relating  to  Texas' 
periodic  monitoring  regulations,  CAM 
regtilations,  periodic  monitoring  and 
CAM  GOPs,  statement  of  basis 
requirement,  applicable  requirement 
definition,  and  potential  to  emit 
registration  regulation.  These 
deficiencies  are  discussed  below. 

Under  EPA's  permitting  regulations, 
citizens  may,  at  any  time,  petition  EPA 
regarding  aUeged  deficiencies  in  state 
title  V  operating  permitting  programs.  In 
addition,  EPA  may  identify  deficiencies 


>  On  December  6,  2001,  we  promulgated  full 
approval  of  Texas'  Operating  Permits  Program.  66 
FR  6331B. 
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on  its  own.  If,  in  the  future,  EPA  agrees 
with  a  new  citizen  petition  or  otherwise 
identifies  deficiencies,  EPA  may  issue  a 
new  NOD  or  take  other  affirmative 
actions. 

n.  Deficiencies 

Below  is  a  discussion  of  the 
comments  that  we  have  identified  as 
deficiencies,  and  by  this  notice  are 
requesting  the  State  to  correct  the 
deficiencies. 

A.  Periodic  Monitoring  Regulations 

The  commenters  allege  that  instead  of 
ensuring  that  every  title  V  permit 
includes  periodic  monitoring,  as 
required  by  40  CFR  70.6(a)(3)(i)(B),  30 
TAG  122.142(c)  makes  periodic 
monitoring  optional  because  it  only 
requires  permits  to  include  periodic 
monitoring  "as  required  by  the 
executive  director."  ^  Further,  the 
commenters  contend  that  the  Texas 
Natural  Resource  Conservation 
Commission's  (TNRCC)  rules 
specifically  state  that  no  facility  need 
submit  an  application  for  periodic 
monitoring  for  approximately  two  years, 
or  longer.  3  Therefore,  the  commenters 
conclude  that  these  provisions  are 
inconsistent  with  federal  requirements. 
The  commenters  also  assert  that 
TNRCC's  failure  to  require  timely 
periodic  monitoring  has  caused  the 
issuance  of  numerous  defective  tide  V 
permits.  Comment  Letter  at  12. 

According  to  TNRCC, 

periodic  monitoring  is  implemented  in  two 
phases.  The  flrst  phase  is  at  initial  issuance 
for  those  emission  limitations  or  standards 
with  no  monitoring,  testing,  recordkeeping, 
or  reporting.  The  second  phase  is  through  the 
GOPs  for  those  emission  limitations  or 
standards  which  only  require  a  one-time  test 


2  30  TAG  122.142(c)  provides  that  "each  permit 
shall  contain  periodic  monitoring  requirements,  as 
required  by  the  executive  director,  that  are  designed 
to  produce  data  that  are  representative  of  the 
emission  unit's  compliance  with  the  applicable 
requirements." 

3  30  TAG  122.604(a)(l}  &  (2)  provide  that  "for  an 
emission  unit  that  is  subject  to  an  emission 
limitation  or  standard  on  or  before  the  issuance  date 
of  a  periodic  monitoring  GOP  containing  the 
emission  limitation  or  standard,  the  permit  holder 
shall  submit  an  application  no  later  than  30  days 
after  the  end  of  the  second  permit  anniversary 
following  issuance  of  the  periodic  monitoring  GOP. 
For  an  emission  unit  that  becomes  subject  to  an 
emission  limitation  or  standard  after  the  issuance 
date  of  a  periodic  monitoring  GOP  containing  the 
emission  limitation  or  standard,  the  permit  holder 
shall  submit  an  application  no  later  than  30  days 
after  the  second  permit  anniversary  following  the 
date  that  the  emission  unit  tiecame  subject  to  the 
emission  limitation  or  standard." 

The  provisions  of  30  TAG  Ghapter  122, 
Subchapter  G  (§  122.600-122.612)  "|do|  not  apply 
to  emission  limitations  or  standards  for  which  the 
executive  director  has  determined  that  the 
applicable  requirement  has  sufficient  periodic 
monitoring  (which  may  consistent  of  recordkeeping 
•  *  *."  30  TAG  122.602(b). 


at  start-up  or  when  requested  by  the  EPA. 
Each  permit  will  contain  periodic  monitoring 
as  appropriate. 

26  TexReg  3747,  3785  (May  25,  2001)." 

However,  TNRCC's  approach  to 
implementing  periodic  monitoring  does 
not  comply  with  the  requirements  of 
part  70.  The  requirement  for  periodic 
monitoring  is  set  forth  in  40  CFR 
70.6{a)(3)(i)(B),  which  requires  that  each 
permit  must  include: 

where  the  applicable  requirement  does  not 
require  periodic  testing  or  instrumental  or 
noninstrumental  monitoring  (which  may 
consist  of  recordkeeping  designed  to  serve  as 
monitoring),  periodic  monitoring  sufficient  to 
yield  reliable  data  from  the  relevant  time 
period  that  are  representative  of  the  source's 
compliance  with  the  permit  *   *   *." 

A  review  of  the  relevant  Texas 
regulations  reveals  that  Texas'  periodic 
monitoring  regulations  do  not  meet  the 
requirements  of  part  70  and  must  be 
revised.  Under  30  TAG  122.600,  the 
periodic  monitoring  requirements  of  30 
TAG  122.142(c)  are  implemented 
through  a  periodic  monitoring  GOP,  or 
a  periodic  monitoring  case  by  case 
determination,  in  accordance  with  30 
TAG  Chapter  122.  Subchapter  G— 
Periodic  Monitoring.^  TNRCC's  use  of  a 
phased  approach  through  the  GOP 
process  does  not  ensure  that  all  permits 
have  periodic  monitoring  when  they  are 
issued,  as  required  by  40  CFR 
70.6(a)(3)(i)(B).  The  regulations  do  not 
meet  the  requirements  of  part  70 
because  a  facility  does  not  have  to  apply 
for  a  periodic  monitoring  GOP  until  two 
years  after  the  periodic  monitoring  GOP 
has  been  issued.  30  TAG  122.604(a)(1). 
Since  the  two  year  period  starts  after 
issuance  of  the  GOP,  a  source's  title  V 
permit  could  be  in  effect  for  longer  than 
two  years  before  periodic  monitoring  is 
incorporated  into  the  permit.^ 
Therefore,  this  regulatory  deficiency 
must  be  corrected.  TNRt^C  must  revise 
its  regulations  to  ensiu'e  that  all  title  V 
permits,  including  all  GOPs,  when 
issued,  contain  periodic  monitoring 
requirements  that  meet  the  requirements 
of40CFR70.6(a)(3)(i)(B). 

In  addition,  in  implementing  the 
periodic  monitoring  requirement. 


■•  However,  a  one-time  test  is  not  considered 
periodic  monitoring.  Appalachian  Power  Companv 
V.  EPA.  208  F.3d  1015,  1028  (D.G.  Gir.  2000). 

5  30  TAG  122.600(b)  does  allow  TNRGC  to 
establish  periodic  monitoring  requirements  tiirough 
the  permitting  process  for  specific  emission 
limitations  or  standards  to  satisfy  30  TAG 
122.142(c). 

B  If  the  emission  unit  becomes  subject  to  an 
emission  limitation  or  standard  after  the  issuance 
date  of  a  period  monitoring  GOP,  the  permit  holder 
must  submit  the  application  no  later  tlian  30  days 
after  the  end  of  the  second  permit  anniversary 
following  the  date  that  the  emission  unit  became 
subject  to  the  emission  limitation  or  standard.  30 
TAG  122.604(a)(2). 


TNRCC  must  ensure  that  each  permit 
includes  monitoring  sufficient  to  assure 
compliance  with  the  terms  and 
conditions  of  the  permit.  See  40  CFR 
70.6(c)(1).'  Each  permit  must  also 
include  periodic  monitoring  sufficient 
to  yield  reliable  data  fi-om  the  relevant 
time  period  that  are  representative  of 
the  source's  compliance  with  the 
permit.  See  40  CFR  70.6(a)(3)(i)(B). 
Thus,  if  the  periodic  monitoring  for  a 
particular  applicable  requirement  is 
inadequate  to  assure  compliance  with 
the  terms  and  conditions  of  the  permit, 
40  CFR  70.6(c)(1)  and  30  TAG 
122.142(b)(2)(B)(ii)  require  TNRCC  to 
provide  enhanced  monitoring  to  assure 
compliance  with  the  permit. 

B.  Compliance  Assurance  Monitoring 
Regulations 

The  commenters  allege  that  TNRCC's 
permit  content  Ailes  do  not  require  that 
title  V  permits  include  testing  and 
monitoring  sufficient  to  assure 
compliance.  Instead,  the  rules  provide 
that  applications  for  CAM.need  not  be 
submitted  for  approximately  two  years, 
and  maybe  longer.  30  TAG  122.704.** 
Thus,  the  commenters  assert  that 
TNRCC's  failure  to  require  sufficient 
testing  and  monitoring  in  its  title  V 
permits  is  a  defect  in  its  title  V  program 
and  has  resulted  in  the  issuance  of 
many  ineffective  and  incomplete  title  V 
permits.  Comment  Letter  at  12 — 14. 

According  to  TNRCC,  CAM,  like 
periodic  monitoring,  is  also  being 
implemented  in  a  phased  approach: 


^  Also  note  that 

Where  the  applicable  requirement  already 
requires  periodic  testing  or  instrumental  or  non- 
instrumental  monitoring,  however.  •   *   •  the 
periodic  monitoring  rule  in  §  70.6(a)(3)  does  not 
apply  even  if  that  monitoring  is  not  sufficient  to 
assure  compliance.  In  such  cases,  the  separate 
regulatory  standard  at  §  70.6(c)(1)  applies  instead. 
By  its  terms.  §  70.6(c0(l)— like  the  statutory 
provisions  it  implements — calls  for  sufFiciency 
reviews  of  periodic  testing  and  monitoring  in 
applicable  requirements,  and  enhancement  of  that 
testing  or  monitoring  through  the  permit  as 
necessary  to  be  sufficient  to  assure  compliance  %vith 
the  terms  and  conditions  of  the  permit.  In  the 
Matter  of  Pacificorp's  }im  Bridget  and  Naughton 
Electric  Utility  Steam  Generating  Plants.  Petition 
No.  VIII-00-1  at  18-19  (Administrator  November 
16.  2000). 

"  30  TAG  122.704(a)(1)  &  (2)  provide  that  -for  an 
emission  unit  that  subject  to  this  subchapter  on  or 
before  the  issuance  unit  that  subject  to  this 
subchapter  on  or  before  the  issuance  date  of  a  GAM 
GOP  containing  an  emission  limitation  or  standard 
that  applies  to  that  emission  unit,  the  permit  holder 
shall  submit  an  application  nu  later  than  30  days 
after  the  end  of  the  second  permit  anniversary 
following  issuance  of  the  GAM  GOP.  For  an 
emission  unit  that  becomes  subject  to  this 
subchapter  after  the  issuance  date  of  a  GAM  GOP 
that  applies  to  that  emission  unit,  the  permit  holder 
shall  submit  an  application  no  later  than  30  days 
after  the  second  permit  anniversan,-  following  the 
date  that  the  emission  unit  became  subject  to  this 
subchapter." 
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The  executive  director  is  implementing 
CAM  and  periodic  monitoring  through  a 
phased  approach  based  on  permit  issuance 
and  SIC  codes.  The  commission  considered 
several  factors  when  developing  the  schedule 
for  application  due  dates.  Due  to  the 
technical  requirements  in  40  CFR  part  64, 
compliance  with  CAM  and  periodic 
monitoring  may  require  permit  holders  to 
piiTchase  and  install  new  equipment  or 
conduct  performance  testing.  The  application 
submittal  schedule  should  allow  permit 
holders  a  reasonable  amount  of  time  to 
budget  for,  purchase,  install,  and  test 
equipment  necessary  to  comply  with  CAM 
and  periodic  monitoring  requirements. 
Furthermore,  the  schedule  allows  the 
executive  director  time  to  develop 
comprehensive  monitoring  opttions  for 
inclusion  in  various  CAM  and  periodic 
monitoring  GOFs  issued  over  time.  Finally, 
under  the  schedule,  permit  holders  will 
submit  applications  to  the  executive  director 
in  manageable  numbers  throughout  each 
calendar  year.  The  executive  director  will  be 
able  to  review  these  applications  in  a  more 
timely  fashion  than  if  all  applications  were 
due  at  the  same  time. 

26  Texfleg  at  3786-87. 

CAM  is  implemented  thiough  40  CFR 
part  64  and  40  CFR  70.6{a)(3)(i)(A).  40 
CFR  64.5  provides  that  CAM  applies  at 
permit  renewal  unless  the  permit  holder 
has  not  filed  a  title  V  permit  application 
by  April  20, 1998,  or  die  title  V  permit 
application  has  not  been  determined  to 
be  administratively  complete  by  April 
20. 1998.  CAM  also  applies  to  a  title  V 
permit  holder  who  filed  a  significant 
permit  revision  under  title  V  after  April 
20, 1998.  However,  in  this  case,  CAM 
would  only  apply  to  pollutant  specific 
emission  units  for  which  the  proposed 
permit  revision  is  applicable. 

40  CFR  70.6(a)(3)(i){A)  requires  that 
each  permit  include  "all  monitoring  and 
analysis  procedures  or  test  methods 
required  imder  applicable  monitoring 
and  testing  requirements,  including  part 
64  of  this  chapter  [CAM]  *  *  *  " 

The  TNRCC  implements  CAM 
through  either  CAM  GOPs  or  a  CAM 
case-by  case  determination,  in 
accordance  with  30  TAC  Chapter  122, 
Subchapter  G — Compliance  Assurance 
Monitoring.  30  TAC  122.700(a).  The 
TNRCC's  use  of  a  phased  approach  does 
not  ensure  that  all  permits  will  have  the 
CAM  required  by  40  CFR 
70.6(a)(3)(i)(A).  according  to  the 
schedule  in  40  CFR  64.5  because  a 
facility  does  not  have  to  apply  for  a 
CAM  GOP  until  two  years  after  the  CAM 
GOP  has  been  issued.  Since  the  two  year 
period  starts  after  issuance  of  the  GOP, 
a  source's  title  V  permit  coidd  be 
renewed  (or  a  significant  permit 
revision  issued)  before  CAM  is 
incQrporated  into  the  permit.^  The 


TNRCC  regulations  do  not  meet  the 
requirements  of  the  Act  and  part  70  and 
TNRCC  must  revise  its  regulations  to 
ensure  that  all  title  V  permits,  including 
all  GOPs,  will  have  the  CAM  required 
by  CFR  70.6(a){3)(i)(A),  according  to  the 
schedule  in  40  CFR  64.5. 

C.  Periodic  Monitoring  and  Compliance 
Assurance  Monitoring  General 
Operating  Permits  . 

The  commenters  allege  that  periodic 
monitoring  and  CAM  are  permit 
conditions  which  are  required  to  be 
included  in  each  title  V  permit.  The 
TNRCC,  however,  is  issuing  title  V 
permits  without  periodic  monitoring  or 
CAM,  and  allowing  facilities  to  utilize 
the  GOP  process  to  adopt  periodic 
monitoring  and  CAM.  The  commenters 
assert  that  because  periodic  monitoring 
and  CAM  are  permit  conditions,  and  not 
operating  permits,  the  periodic 
monitoring  and  CAM  GOPs  do  not 
comply  with  the  requirement  in  40  CFR 
70.6(d)  that  GOPs  must  "comply  With 
all  requirements  applicable  to  other  part 
70  permits."  For  example,  the 
commenters  claim  the  periodic 
monitoring  and  CAM  GOPs  do  not 
include  enforceable  emission 
limitations  and  standards,  a  schedule  of 
compliance,  and  a  requirement  that  the 
permittee  submit  to  the  permitting 
authority  no  less  often  than  every  six 
months,  the  results  of  any  required 
monitoring,  as  required  by  title  V.  The 
commenters  also  assert  that  the  CAM 
and  periodic  monitoring  GOPs  do  not 
apply  to  "numerous  similar  sources",  as 
required  by  40  CFR  70.6(d).  They  apply 
statewide  to  any  source  that  has  to 
comply  with  applicable  requirements 
which  are  listed  in  the  GOP.  Therefore, 
the  commenters  believe  that  CAM  and 
periodic  monitoring  GOPs  simply  do 
not  meet  title  V's  definition  of  or 
requirements  for  general  permits. 
Comment  Letter  at  21-22. 

The  TNRCC  argues  that 

the  CAM  and  periodic  monitoring  GOPs 
were  not  designed  to  mimic  a  [site  operating 
permit  (SOP)l;  therefore,  the  content  will  not 
be  identical  to  the  requirements  of  40  CFR 
70.6(a)  and  (b).  The  CAM  and  periodic 
monitoring  GOPs  are  unique  in  that  the 
information  submitted  will  become  a  part  of 
the  existing  SOP  or  GOP  and  are 
supplemental  to  an  existing  operating  permit. 
The  commission  believes  that  Part  70 
implements  the  requirements  listed  in  42 
U.S.C.  7661b,  Permit  Applications.  The 
commission  believes  its  application 
requirement  is  consistent  with  40  CFR  70.6(a) 
and  (b).  These  requirements  have  been 


incorporated  into  a  previously  issued  SOP  or 
GOP  and  are  not  required  for  CAM  or 
periodic  monitoring  GOP  applications. 

26  TexReg  at  3786. 

The  TNRCC's  use  of  GOPs  to 
implement  periodic  monitoring  and 
CAM  does  not  comply  with  part  70.  The 
requirements  for  GOPs  are  set  forth  in 
40  CFR  70.6(d).  40  CFR  70.6(d)(1) 
provides  that  "any  general  permit  shall 
comply  with  all  requirements  applicable 
to  other  part  70  permits."  The 
requirements  for  part  70  permits  are  set 
forth  in  40  CFR  70.6.  A  review  of 
Periodic  Monitoring  GOP  No.  1  and 
CAM  GOP  No.  1  shows  that  the  terms 
and  conditions  of  these  GOPs  only 
relate  to  the  respective  monitoring 
requirements,  monitoring  options,  and 
related  monitoring  requirements  for 
certain  applicable  requirements.^"  Thus, 
they  are  missing  a  number  of  the 
requirements  of  40  CFR  70.6,  and 
therefore  do  not  meet  the  requirements 
for  GOPs  set  forth  in  40  CFR  70.6(d). 
The  fact  that  the  missing  requirements 
may  be  in  another  permit  or  permit 
application  is  irrelevant.  40  CFR  70.6(d) 
requires  that  all  the  requirements  of  40 
CFR  70.6  be  included  in  a  GOP. 
Therefore,  Texas  must  revise  its 
regulations  to  ensure  that  each  GOP 
issued  includes  all  of  the  requirements 
in  40  CFR  70.6,  including  the  periodic 
monitoring  and  CAM  requirements 
discussed  in  Sections  II.A.  and  B 
above."  Furthermore,  Texas  must 
ensure  that  any  GOP  issued  covers 
similar  sources,  as  required  by  40  CFR 
70.6(d). 

D.  Statement  of  Basis  Requirement 

The  commenters  claim  that  TNRCC's 
nUes  do  not  require  that  it  prepare  and 
make  available  a  statement  setting  forth 
the  "legal  and  factual  basis  for  the  draft 
permit  tonditions  (including  references 
to  the  applicable  statutory  or  regulatory 
provisions)",  otherwise  known  as  a 
"statement  of  basis'*. '^  Further,  the 
commenters  assert  that  there  have  been 
no  statements  of  basis  in  the  title  V 
facility  files  they  have  reviewed.  The 
files,  however,  do  include  a  "Technical 
Summary",  which  includes  a  process 
description  and  tracks  the  facility's 
movement  through  the  permitting 
process.  The  commenters  claim  that 
these  "Technical  Summaries"  do  not 


^  If  the  emission  unit  that  becomes  subject  to 
Subchapter  G  after  the  issuance  date  of  a  CAM  GOP 


that  applies  to  that  emission  unit,  the  permit  holder 
must  submit  an  application  no  later  than  30  days 
after  the  second  permit  anniversary  following  the 
date  that  the  emission  unit  l)ecame  subject  to  this 
subchapter.  30  TAC  122.704(a)(2). 


"■Periodic  monitoring  GOP  No.  1  and  CAM  GOP 
No.  1  apply  to  nine  different  New  Source 
Performance  Standards,  40  CFR  part  60,  Subparts  F, 
Y,  CC.  DD,  HH,  LL,  NN.  OOO,  PPP:  30  TAC  111.111 
(Visible  Emissions),  30  TAC  111.151  (Emission 
Limits  on  Nonagricultural  Processes),  and  30  TAC 
111.171  (Emission  Limits  on  Agricultural 
Processes). 

■1  Inclusion  of  CAM  in  GOPs  is  subject  to  the 
schedule  set  forth  in  40  CFR  64.5. 

"40  CFR  70.7(a)(5). 
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explain  the  basis  for  the  draft  permit 
conditions.  Therefore,  the  commenters 
contend  that  EPA  should  require 
TNRCC  to  prepare  a  statement  of  basis 
that  meets  the  part  70  requirements. 
Comment  Letter  at  21-22. 
According  to  TNRCC: 

It]he  executive  director  does  not  prepare  a 
specific  "statement  of  basis"  for  each  permit, 
but  rather  has  implemented  this  Part  70 
provision  by  developing  a  permit  that  states 
a  regulatory  citation  for  each  applicable 
requirement.  The  commission  is  unaware  of 
any  self-implementing  statutory  requirements 
that  do  not  have  parallel  regulatory 
provisions.  These  permit  conditions  are 
based  on  the  application  and  the  technical 
review  which  includes  a  site  inspection.  The 
commission  believes  including  this  detail  in 
the  permits  meets  the  requirements  of  Part  70 
for  including  a  statement  of  basis. 

26  TexReg  at  3769-70. 

The  TNRCC's  approach  to  the 
"statement  of  basis"  requirement  does 
not  comply  with  the  requirements  of 
part  70.  40  CFR  70.7(a)(5)  requires  that 
"[t]he  permitting  authority  shall  provide 
a  statement  that  sets  forth  the  legal  and 
factual  basis  for  the  draft  permit 
conditions  (including  references  to  the 
applicable  statutory  or  regulatory 
provisions).  The  permitting  authority 
shall  send  this  statement  to  EPA  and  to 
any  other  person  who  requests  it."  For 
ex.ample,  in  the  Fort  fames  Camas  Mill 
title  V  Petition  Response,  EPA  stated 
that  this  section  required  that  "the 
rationale  for  the  selected  monitoring 
method  must  be  clear  and  documented 
in  the  permit  record."  In  the  Matter  of 
Fort  fames  Camas  Mill,  Petition  No.  X- 
1999-1  at  8  (Administrator  December 
22,  2000). 

Our  review  of  TNRCC's  regulations 
reveals  that  there  is  no  state  regulation 
corresponding  to  40  CFR  70.7(a)(5).  The 
"Technical  Summaries"  do  not  set  forth 
the  legal  and  factual  basis  for  the  draft 
permit  conditions.  Furthermore,  the 
elements  of  the  statement  of  basis  may 
change  depending  on  the  type  and 
complexity  of  the  facility,  and  would 
also  be  subject  to  change  because  of 
future  regulatory  revisions.  Accordingly, 
a  statement  of  basis  should  include,  but 
is  not  limited  to.  a  description  of  the 
facility,  a  discussion  of  any  operational 
flexibility  that  will  be  utilized  at  the 
facility,  the  basis  for  applying  the 
permit  shield,  any  federal  regulatory 
applicability  determinations,  and  the 
rationale  for  the  monitoring  methods 
selected. 

Therefore,  Texas  must  revise  its 
regulations  to  require  that  it  prepare  and 
make  available  a  statement  setting  forth 
the  legal  and  factual  basis  for  the  draft 
permit  conditions  (including  references 
to  the  applicable  statutory  or  regulatory 


provisions),  and  that  this  statement  be 
sent  to  EPA  and  any  person  who 
requests  it,  as  required  by  40  CFR 
70.7(a)(5).  This  provision  will  require 
TNRCC  to  explain  why  certain  specific 
requirements,  as  set  forth  above,  were 
included  in  the  permit.  See  In  the 
Matter  of  Fort  fames  Camas  Mill, 
Petition  No.  X-1999-1  at  8  ("rationale 
for  selected  monitoring  method  must  be 
clear  and  documented  in  the  permit 
record"). 

E.  Applicable  Requirement  Definition 

The  commenters  allege  that  Texas' 
definition  of  "applicable  requirement" 
does  not  include  all  applicable 
provisions  of  the  Texas  State 
Implementation  Plan  (SIP).  For 
example,  30  TAC  Chapter  101,  Sections 
101.1  through  101.30  (Subchapter  A), 
are  included  in  the  Texas  SIP.  Yet  the 
TNRCC  only  includes  Subchapter  H  of 
Chapter  101  as  an  "applicable 
requirement."  Second,  the  commenters 
contend  that  the  TNRCC's  applicable 
requirement  definition  refers  to  Texas 
Administrative  Code  sections  which 
may  change  without  corresponding 
changes  in  the  Texas  SIP.  Because  title 
V  facilities  are  obligated  to  comply  with 
all  provisions  of  the  Texas  SIP,  the 
commenters  assert  that  the  Texas  rules 
should  generally  state  that  any  ciuxent 
provision  of  the  Texas  SIP  is  an 
applicable  requirement.  Comment  Letter 
at  22-23. 

The  definition  of  applicable 
requirement  in  40  CFR  70.2  includes,  as 
they  apply  to  emission  units  in  a  part  70 
source,  "any  standard  or  other 
requirement  provided  for  in  the 
applicable  implementation  plan 
approved  or  promulgated  by  EPA 
through  rulemaking  under  title  I  of  the 
Act,  that  implements  the  relevant 
requirements  of  the  Act,  including  any 
revisions  to  that  plan  promulgated  in 
[40  CFR  part  52]".  Thus,  the  phrase 
"relevant  requirements  of  the  Act"  is 
not  limited  to  requirements  relating  to 
permit  content."  " 

A  review  of  Chapter  101,  Subchapter 
A  reveals  that  a  number  of  these 
regulations  are  applicable  requirements 
of  the  Act,  including,  but  not  limited  to, 
30  TAC  101.1, 101.6, 101.7,  and 
101.11.1*  Therefore,  TNRCC  must  revise 
its  definition  of  "applicable 
requirement"  in  30  TAC  122.10(2)  to 


"TNRCC  has  stated  that  it  "includes  in  the 
deHnition  of  applicable  requirement  those  chapters 
and  portions  of  chapters  provided  in  the  SIP  that 
are  relevant  to  permit  content."  26  TexBeg  at  3759 
(emphasis  added). 

"This  is  not  an  exhawtive  list.  We  will  work 
with  TNRCC  to  identify  all  applicable  requirements 
that  must  he  included  in  its  definition  of  applicable 
requirements,  including  any  regulations  outside  of 
Chapter  101. 


include  all  the  applicable  provisions  of 
its  SIP  in  its  definition  of  applicable 
requirement. 

However,  contrary  to  the  commenters' 
assertions,  we  have  concluded  there  is 
no  requirement  that  TNRCC  adopt  a 
definition  to  generally  state  that  any 
current  provision  of  the  Texas  SIP  is  an 
applicable  requirement.  A  State  may 
cite  to  specific  provisions  of  its 
administrative  code,  as  Texas  has  done. 
Failing  to  adopt  the  general  definition  as 
set  forth  in  40  CFR  70.2  may  result  in 
TNRCC  having  to  revise  its  title  V 
program  if  it  adopts  an  applicable 
requirement  elsewhere  in  the  SIP  that 
does  not  fit  within  its  definition  of 
applicable  requirement  in  its  title  V 
regulations. 

F.  Potential  to  Emit  Registration 
Regulation 

The  commenters  state  that  although 
part  70  allows  facilities  to  avoid  title  V 
permitting  by  limiting  their  potential  to 
emit  (PTE),  EPA  Guidance  requires  that 
the  limits  be  practically  enforceable. 
However,  the  commenters  assert  that  30 
TAC  122.122(e),  which  allows  a  facility 
to  keep  all  documentation  of  its  PTE 
limitations  on  site  without  providing 
those  documents  to  the  State  or  to  EPA, 
is  not  practically  enforceable.'^  The 
public  files  on  the  facility  would 
contain  no  information  regarding  the 
limitations  that  the  facility  has  adopted. 
Neither  the  State  nor  EPA  would  know 
about  the  limitations  unless  they 
specifically  inquire  about  them  at  the 
facility;  and  therefore  these  limits 
would  not  be  practically  enforceable. 
Thus,  the  commenters  contend  that  EPA 
should  require  that  any  limitations 
Texas  allows  on  PTE  be  recorded  in 
public  files  and  practically  enforceable. 
Comment  Letter  at  26—2  7 . 

(a)  For  purposes  of  determining 
applicability  of  the  Federal  Operating 
Permit  Program  under  this  chapter,  the 
ov»mer  or  operator  of  stationary  sources 
without  any  other  federally  enforceable 
emission  rate  may  limit  their  sources' 
potential  to  emit  by  maintaining  a 
certified  registration  of  emissions, 
which  shall  be  federally  enforceable. 


(d)  In  order  to  qualify  for  registrations 
of  emissions  under  this  section,  the 
maximum  emission  rates  listed  in  the 
registration  must  be  less  than  those  rates 
defined  for  a  major  source  in  §  122.10  of 
this  title  (relating  to  General 
Definitions). 

(e)  The  certified  registrations  of 
emissions  and  records  demonstrating 
compliance  with  such  registration  shall 


'5  30  TAC  122.122  reads  as  follows: 
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be  maintained  on-site,  or  at  an 
accessible  designated  location,  and  shall 
be  provided,  upon  request,  during 
regular  business  hours  to 
representatives  of  the  Texas  Air  Control 
Board  or  any  air  pollution  control 
agency  having  jurisdiction. 

According  to  TNRCC,     i 

[it]  agrees  that  a  regulation  limiting  a  site's 
potential  to  emit  must  be  practically 
enforceable,  but  that  certified  registrations 
kept  on  site  meet  this  requirement.  The 
§  122.10  potential  to  emit  definition  specifies 
that  "any  certified  registration  or 
preconstniction  authorization  restricting 
emissions  *  *  •  shall  be  treated  as  part  of  its 
design  if  the  limitation  is  enforceable  by  the 
EPA."  The  EPA,  in  40  CFR  52.21(b)(17). 
defines  federally  enforceable  as  "all 
limitations  and  conditions  which  are 
enforceable  by  the  administrator,  including 
those  *  *  •  requirements  within  any 
applicable  SIP."  Since  the  commission 
submitted  §  122.122  for  incorporation  into 
the  SIP,  the  commission  considers  limits 
established  under  §  122.122  to  be  federally 
enforceable.  Further.  §  122.122  specifies  that 
certain  registration  of  emissions  and  records 
demonstrating  compliance  with  the 
registration  must  be  kept  on-site,  or  at  an 
accessible  location,  and  shall,  upon  request, 
be  provided  to  the  commission  or  any  air 
pollution  control  agency  having  jurisdiction. 
The  commission  does  not  believe  that  a 
certifled  registration  of  emissions  must  be 
submitted  in  order  to  be  practically 
enforceable  since  the  owner  or  operator  must 
make  the  registration  and  any  supporting 
docamentation  available  during  an 
inspection. 

26  Texfleg  at  3761. 

The  TNRCC's  approach  to  PTE 
limitations  does  not  comply  with  the 
requirements  of  the  Act.  First,  30  TAG 
122.122  is  not  part  of  the  Texas  SIP.  The 
EPA  has  not  approved  30  TAG  122.122, 
into  the  SIP.  TTierefore  it  is  not  federally 
enforceable. '8  | 

Even  if  the  rule  were  federally 
enforceable,  the  rule  must  also  be 
practically  enforceable.^^  One  of  the 
requirements  for  practical  enforceability 


^^Texas'  definition  of  "federally  enforceable"  in 
30  TAC  101.1(3})  also  supports  this  conclusion. 
Federally  enforceable  is  defined  as  "all  limitations 
and  conditions  which  are  enforceable  by  the  EPA 
administrator,  including  those  requirements 
developed  under  40  GFR  parts  60  and  61, 
requirements  within  any  applicable  state 
implementation  plan  (SIP),  any  permit 
requirements  established  under  40  CFR  52.21  or 
under  regulations  approved  pursuant  to  40  CFR  part 
51,  subpart  I,  including  operating  permits  issued 
under  the  approved  program  that  is  incorporated 
into  the  SIP  and  that  expressly  requires  adherence 
to  any  permit  issued  under  such  program." 

>'Seitz  and  Van  Heuvelen,  Release  of  Interim 
Policy  on  Federal  Enforceability  of  Limitations  on 
Potential  to  Emit  (January  22,  1996),  and  Stein, 
Guidance  on  Enforceability  Requirements  for 
Limiting  Potential  to  Emit  through  SIP  and  §112 
Bales  and  General  Permits  (January  25, 1995) 


is  notice  to  the  State.i»  Under  30  TAC 
122.122,  there  is  no  requirement  that  the 
State  be  notified  and  the  registrations 
are  kept  on  site.  Therefore,  neither  the 
public,  TNRCC,  or  EPA  know  what  the 
PTE  limit  is  without  going  to  the  site.  A 
facility  could  change  its  PTE  limit 
several  times  without  the  public  or 
TNRCC  knowing  about  the  change. 
Therefore,  these  limitations  are  not 
practically  enforceable,  and  TNRCC 
must  revise  this  regulation  to  make  the 
regulation  practically  enforceable.  The 
revised  regulation  must  also  be 
approved  into  the  SIP  before  it,  and  the 
registrations,  become  federally 
enforceable. 

m.  Effect  of  Notice  of  Deficiency 

Title  V  of  the  Act  provides  for  the 
approval  of  state  programs  for  the 
issuance  of  operating  permits  that 
incorporate  the  applicable  requirements 
of  the  Act.  To  receive  title  V  program 
approval,  a  state  permitting  authority 
must  submit  a  program  to  EPA  that 
meets  certain  minimum  criteria,  and 
EPA  must  disapprove  a  program  that 
fails,  or  withdraw  an  approved  program 
that  subsequently  fails,  to  meet  these 
criteria.  These  criteria  include 
requirements  that  the  state  permitting 
authority  have  authority  to  "assure 
compliance  by  all  sources  required  to 
have  a  permit  under  this  subchapter 
with  each  applicable  standard, 
regulation  or  requirement  under  this 
chapter."  CAA  Section  502(b)(5)(A). 

40  CFR  70.10(c)(1)  provides  that  EPA 
may  withdraw  a  part  70  program 
approval,  in  whole  or  in  part,  whenever 
the  approved  program  no  longer 
complies  with  the  requirements  of  part 
70.  This  section  goes  on  to  list  a  number 
of  potential  bases  for  program 
withdrawal,  including  the  case  where 
the  permitting  authority  fails  to 
promulgate  or  enact  new  authorities 
when  necessary.  40  GFR 
70.10(c)(l)(i)(A). 

40  CFR  70.10(b)  sets  forth  the 
procedures  for  program  withdrawal,  and 
requires  as  a  prerequisite  to  withdrawal 
that  the  permitting  authority  be  notified 
of  any  finding  of  deficiency  by  the 
Administrator  and  that  the  notice  be 
published  in  the  Federal  Register. 
Today's  notice  satisfies  this  requirement 
and  constitutes  a  finding  of  deficiency. 
If  the  permitting  authority  has  not  taken 
"significant  action  to  assure  adequate 
administration  and  enforcement  of  the 
program"  within  90  days  after 
publication  of  a  notice  of  deficiency, 
EPA  may  take  action  imder  40  CFR 


70.10(b)(2).  40  GFR  70.10(b)(3)  provides 
that,  if  a  state  has  not  corrected  the 
deficiency  within  18  months  of  the 
NOD,  EPA  will  apply  the  sanctions 
imder  section  179(b)  of  the  Act,  in 
accordance  with  section  179(a)  of  the 
Act.  Upon  EPA  action,  the  sanctions 
will  go  into  effect  unless  the  state  has 
corrected  the  deficiencies  identified  in 
this  notice  within  18  months  after 
signature  of  this  notice.'*'  40  CFR 
70.10(b)(4)  provides  that,  if  the  state  has 
not  corrected  the  deficiency  within  18 
months  after  the  date  of  finding  of 
deficiency,  EPA  must  promulgate, 
administer,  and  enforce  a  whole  or 
partial  program  within  2  years  of  the 
date  of  the  finding. 

This  dociunent  is  not  a  proposal  to 
withdraw  Texas'  title  V  program. 
Consistent  with  40  CFR  70.10(b)(2),  EPA 
will  wait  at  least  90  days,  at  which  point 
it  will  determine  whether  Texas  has 
taken  significant  action  to  correct  the 
deficiencies. 

IV.  Administrative  Requirements 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
today's  action  may  be  filed  in  the 
United  States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  8,  2002. 

Dated:  December  20,  2001. 
Gregg  A.  Cooke, 

Regional  Administrator,  Region  6. 

[PR  Doc.  02-298  Filed  1-4-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7126^1 

Sole  Source  Aquifer  Determination  for 
Glen  Canyon  Aquifer  Syetem,  Moab, 
Utah 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  final  determination. 

summary:  Pursuant  to  section  1424(e)  of 
the  Safe  Drinking  Water  Act,  the  Acting 
Regional  Administrator  of  the  U.S. 
Environmental  Protection  Agency  (EPA) 
in  Region  Vm  has  determined  that  the 
Glen  Canyon  Aquifer  System  at  Moab, 
Utah  and  the  immediately  adjacent 
recharge  area  is  the  sole  or  principal 
source  of  drinking  water  for  the  area. 
The  area  is  located  in  southeast  Utah 
extending  from  the  City  of  Moab, 
southeast,  encompassing  approximately 
76,000  acres  in  Townships  25  through 
28  South  and  Ranges  21  through  24  East 


'•Stein,  Guidance  on  Enforceability 
Requirements  for  Limits  Potential  to  Emit  through 
SIP  and  §112  Rules  and  General  Permits  at  6-«. 


'"The  EPA  is  developing  an  Order  of  Sanctions 
rule  to  determine  which  sanction  applies  at  the  end 
of  this  18  month  period. 
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SLB&M.  The  area  is  irregularly  shaped 
with  maximum  dimensions  of  about  22 
miles  &t>m  southeast  to  northwest  and 
approximately  9  miles  fi-om  southwest 
to  northeast.  The  entire  area  is  within 
Grand  County,  Utah.  No  viable 
alternative  sources  of  drinking  water 
with  sufficient  available  supply  exist 
within  the  area  for  which  this 
application  for  sole  source  designation 
has  been  submitted.  If  this  aquifer 
becomes  contaminated,  a  significant 
hazard  to  public  health  would  occur. 

The  boundaries  of  the  designated  area 
have  been  reviewed  and  approved  by 
EPA.  As  a  result  of  this  action,  federal 
financially  assisted  projects  constructed 
in  the  approximately  119  square  mile 
area  mentioned  above  will  be  subject  to 
EPA  review  to  ensure  that  these  projects 
are  designed  and  constructed  in  a 
manner  which  does  not  create  a 
significant  hazard  to  public  health.  For 
the  purposes  of  this  designation  the 
Aquifer  Service  Area  and  the  Project 
Review  Area  are  the  same  as  the 
Designated  Area. 

DATES:  This  determination  shall  be 
promulgated  for  purposes  of  judicial 
review  at  1:00  p.m.  Mountain  Standard 
Time  on  January  7,  2002. 

ADDRESSEES:  The  data  upon  which  these 
findings  are  based,  and  a  map  of  the 
designated  area  are  available  to  the 
public  and  may  be  inspected  during 
normal  business  hours  at  the  U.S. 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street.  Suite  300, 
Denver,  GO  80202-2466  or  the  Moab 
City  Library,  25  South  100  East,  Moab 
Utah  84523. 

FOR  FURTHER  INFORMATION  CONTACT: 

William  J.  Monheiser,  Regional  Sole 
Source  Aquifer  Coordinator,  Ground 
Water  Program,  8P-W-GW,  USEPA 
Region  Vm,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466,  Phone: 
303.312.6271,  Fax:  303.312.7084,  E- 
mail:  monheiser.william@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  piusuant  to  section 
1424(e)  of  the  Safe  Drinking  Water  Act, 
42  U.S.G.  300f,  300h-3(e),  Public  Law 
93-523  as  amended,  the  Acting  Regional 
Administrator  of  the  U.S. 
Environmental  Protection  Agency, 
Region  8  has  determined  that  the  Glen 
Canyon  Aquifer  System  is  the  sole  or 
principal  source  of  drinking  water  for 
the  Moab  area  of  southeast  Utah 
described  above.  Pursuant  to  section 
1424(e),  federal  financially  assisted 
projects  constructed  anywhere  in  the 
Sole  Source  Aquifer  area  described 
above  will  be  subject  to  EPA  review. 


L  Background 

Section  1424(e)  of  the  Safe  Drinking 
Water  Act  states: 

"If  the  Administrator  determines,  on  his 
own  initiative  or  upon  petition,  that  an  area 
has  an  aquifer  which  is  the  sole  or  principral 
drinking  water  source  for  the  area  and  which, 
if  contaminated,  would  create  a  significant 
hazard  to  public  health,  he  shall  publish 
notice  of  that  determination  in  the  Federal 
Register.  After  the  publication  of  any  such 
notice,  no  commitment  for  federal  financial 
assistance  (through  a  grant,  contract,  loan 
guarantee,  or  otherwise]  may  be  entered  into 
for  any  project  which  the  Administrator 
determines  may  contaminate  such  aquifer 
through  a  recharge  zone  so  as  to  create  a 
significant  hazard  to  public  health,  but  a 
commitment  for  federal  financial  assistance 
may,  if  authorized  under  another  provision  of 
the  law,  be  entered  into  to  plan  or  design  the 
project  to  assure  that  it  will  not  so 
contaminate  the  aquifer." 

Effective  March  9, 1987,  authority  to 
make  a  Sole  Soiut:e  Aquifer  Designation 
was  delegated  to  the  U.S.  EPA  Regional 
Administrators. 

On  May  7,  2001  a  petition  was 
received  ft-om  the  City  of  Moab,  115 
West  200  South,  Moab  Utah  84532, 
requesting  that  EPA  designate  the 
groimd  water  resources  of  the  Glen 
Canyon  Aquifer  System  near  the  City  of 
Moab  as  a  Sole  Source  Aquifer.  In 
response  to  this  petition,  EPA  published 
a  notice  of  a  Public  Meeting  in  the 
Times-Independent,  a  newspaper  of 
general  circulation  in  the  Moab  area. 
This  notice  announced  receipt  of  the 
petition  and  requested  public  comment 
in  writing  or  oral  comments  at  the 
public  meeting  held  August  14,  2001 
and  for  a  34  day  comment  period 
following  the  meeting.  Comments 
received  by  mail,  telephone.  Fax  and  e- 
Mail  were  also  accepted.  The  public 
comment  period  extended  from  August 
14,  2001  to  September  17,  2001. 

Subsequently,  EPA  determined  that 
the  petition  is  both  administratively  and 
technically  complete  and  adequate. 

n.  Basis  for  Determination 

Among  the  factors  considered  by  the 
Regional  Administrator  for  designation 
of  a  Sole  Source  Aquifer  under  section 
1424(e)  are:  (1)  Whether  the  aquifer  is 
the  area's  sole  or  principal  source  of 
drinking  water,  (2)  if  the  designated  area 
has  been  adequately  delineated  and,  (3) 
whether  contamination  of  the  aquifer 
would  create  a  significant  hazard  to 
public  health. 

On  the  basis  of  information  available 
to  EPA,  the  Regional  Administrator  has 
made  the  following  findings  of  fact, 
which  are  the  basis  for  this 
determination: 

1.  The  Glen  Canyon  Aquifer  System 
serves  as  the  "sole  source"  of  drinking 


water  for  approximately  6000 
permanent  residents  within  the  City  of 
Moab.  Most  domestic  wells  and  stock 
wells  in  the  area  derive  their  water  from 
the  shallow  valley  fill  aquifer  and  are 
iiot  affected  by  this  action.  There  is  no 
unappropriated  alternative  drinking 
water  source  or  combination  of  sources 
which  could  provide  fifty  percent  or 
more  of  the  drinking  water  to  the 
designated  area,  nor  is  there  any 
projected  future  alternative  source 
capable  of  supplying  the  area's  drinking 
water  needs  at  an  economical  cost. 

2.  Although  the  Glen  Canyon  Aquifer 
System  imderlies  much  of  southeast 
Utah,  in  the  Moab  area  the  aquifer  is  of 
very  high  quality,  able  to  be  used  as  a 
drinking  water  source  with  the  minimal 
treatment  required  "by  the  State  of  Utah. 
This  constitutes  a  limited  resource  in 
this  immediate  area  that  if  contaminated 
would  create  a  significant  hazard  to 
public  health  and  result  in  significant 
economic,  social  and  environmental 
costs.  Potential  sources  of 
contamination  include:  (1)  Petroleum, 
mineral  exploration,  and  geophysical 
drilling,  (2)  poorly  designed 
development  (3)  accidental  spills  along 
roadways,  (4)  abandoned  but  unplugged 
petroleum,  mineral  and  geophysical 
wells,  tunnels  and  {5)non-sustainable 
agricultural  and  forestry  practices. 

3.  The  City  of  Moah's  petition  and 
supporting  documentation  have 
appropriately  delineated  the  boundaries 
of  the  subject  aquifer. 

m.  Description  of  the  Petitioned 
Aquifier 

The  designated  area  of  the  Glen 
Canyon  Aquifer  System  encompasses 
about  76,000  acres  in  an  irregularly 
shape  area  approximately  22  miles  long 
by  9  miles  wide.  Drinking  water 
production  is  from  one  developed 
spring  from  the  Wingate  Sandstone  and 
three  developed  springs  and  five  drilled 
wells  irom  the  Navajo  Sandstone.  The 
lower  Jurassic  Wingate  Sandstone, 
overlain  by  the  lower  Jtirassic  Kayenta 
Sandstone,  overlain  by  the  lower 
Jurassic  Navajo  Sandstone  comprise  the 
approximately  800  feet  thick  Glen 
Canyon  Aquifer  System.  Water 
production  is  primarily  due  to  firactiu^ 
flow.  Combined  production  of  the  water 
system  can  be  greater  than  4,775  gallons 
per  minute  wi&  3,000,000  gallons  of 
storage.  The  boundaries  of  the  aquifer 
were  determined  by  hydrogeologic 
mapping,  which  is  the  area  interpreted 
to  contribute  water  to  the  springs  and 
well.  The  aquifer  is  exposed  at  the 
surface  within  its  service  area  and 
considered  to  be  moderately  to  very 
vulnerable. 


FMleral  Renster/Vol.  67.  No.  4 /Monday.  Tanuarv  7,  2002 /Notices 


739 


738 


Federal  Register /Vol.  67,  No.  4 /Monday,  January  7,  2002 /Notices 


IV.  Infomuition  Utilized  in 
Detenninatioii 

The  information  utilized  in  this 
determination  includes  the  petition 
from  the  Qty  of  Moab,  review  of 
available  literature,  and  the  results  of 
ground  water  investigations  conducted 
by  the  State  on  the  ground  water 
resources  of  the  area.  These  data  are 
available  to  the  public  and  may  be 
inspected  during  normal  business  hours 
at  EPA  Region  Vm,  999  18th  Street, 
Suite  300.  Denver,  Colorado  80202- 
2466  or  at  the  Moab  City  Library,  25 
South  100  East,  Moab,  Utah.  84532. 

V.  Project  Review 

EPA,  Region  VIH,  will  work  with  the 
Federal  Agencies  that  may.  in  the 
future,  provide  financial  assistance  to 
projects  in  the  designated  area. 
Interagency  procediires  will  be 
developed  in  which  EPA  will  be 
notified  of  proposed  funding 
commitments  for  projects  which  could 
contaminate  the  aquifer.  EPA  will 
evaluate  such  projects  and,  where 
necessary,  conduct  an  in-depth  review, 
including  soliciting  public  comments 
where  appropriate.  Should  EPA 
determine  that  a  project  may 
contaminate  the  aquifer,  so  as  to  create 
a  significant  hazard  to  public  health,  no 
commitment  for  federal  assistance  may 
be  entered  into.  However,  a 
commitment  for  federal  assistance  may, 
if  authorized  imder  another  provision  of 
law,  be  entered  into  to  plan  or  design 
the  project  to  assure  that  it  wiU  not 
contaminate  the  aquifer. 

Although  the  project  review  process 
cannot  be  delegated  to  state  or  local 
agencies,  the  ^A  will  rely  upon  any 
existing  or  future  state  and  local  control 
mechanisms,  to  the  maximiun  extent 
possible,  in  protecting  the  ground-water 
quality  of  the  aquifer.  Included  in  the 
review  of  any  federal  financially 
assisted  project  will  be  cooidination 
with  local  agencies.  Their  comments 
will  be  given  full  consideration,  and  the 
Federal  review  process  will  attempt  to 
complement  and  support  state  and  local 
ground  water  quality  protection 
mechanisms. 

VL  PnUic  Cominents 

In  response  to  the  Public  Notice  and 
Public  Meeting,  a  detailed  discussion  of 
all  questions,  a  transcript  of  the  public 
meeting  as  well  as  all  written  comments 
can  be  found  in  the  Administrative 
Recc»d  and  may  be  inspected  during 
normal  business  hours  at  Q*A  Region 
vm.  999 18th  Street.  Suite  300,  Denver, 
Colorado  80202-2466.  Participants  at 
the  Public  Meeting  voiced  unanimous 
support  for  designation.  Of  the  52 


written  comments  received  all  were 
supportive  of  designation  except  for 
one.  All  comments  are  addressed  in 
EPA's  Responsiveness  Summary,  which 
is  part  of  the  Administrative  record. 
No  additional  data  were  presented 
diuing  the  public  comment  period 
regarding  aquifer  characteristics, 
boundary  delineation  or  potential  errors 
of  fact  presented  in  the  petition. 

Vn.  Economic  and  Regulatory  Impact 

Piu^uant  to  the  provisions  of  the 
Regulatory  Flexibility  Act  (RFA),  5 
U.S.C.  605(b),  I  hereby  certify  that  this 
designation  will  not  have  a  significant 
impact  on  a  substantial  nimiber  of  small 
entities.  For  purposes  of  this 
Certification,  "small  entity"  shall  have 
the  same  meaning  as  given  in  section 
601  of  the  RFA.  This  action  is  only 
applicable  to  projects  with  the  potential 
to  impact  the  Glen  Canyon  Aquifer 
System  Sole  Source  Aquifer  as 
designated. 

The  only  affected  entities  will  be 
those  businesses,  organizations  or 
governmental  jurisdictions  that  request 
federal  financial  assistance  for  projects 
which  have  the  potential  for 
contaminating  the  Sole  Source  Aquifer 
so  as  to  create  a  significant  hazard  to 
public  health.  EPA  does  not  expect  to  be 
reviewing  small  isolated  commitments 
of  financial  assistance  on  an  individual 
basis,  unless  a  cimiulative  impact  on  the 
aquifer  is  anticipated;  accordingly,  the 
niunber  of  affected  small  entities  will  be 
minimal. 

For  those  small  entities  which  are 
subject  to  review,  the  impact  of  today's 
action  will  not  be  significant.  Many 
projects  subject  to  this  review  will  be 
preceded  by  a  ground  water  impact 
assessment  required  piu^uant  to  other 
federal  laws,  such  as  the  National 
Environmental  Policy  Act  (NEPA)  as 
amended  42  U.S.C.  4321,  et  seq. 
Integration  of  those  related  review 
procedures  with  sole  source  aquifer 
review  will  allow  EPA  and  other  federal 
agencies  to  avoid  delay  or  duplication  of 
effort  in  approving  financial  assistance, 
thus  minimizing  any  adverse  effects  on 
those  small  entities  which  are  affected. 
Finally,  today's  action  does  not  prevent 
grants  of  federal  financial  assistance 
which  may  be  available  to  any  affected 
small  entity  in  order  to  pay  for  the 
redesign  of  the  project  to  assure 
protection  of  the  aquifer. 

Under  Executive  Order  12866.  EPA 
must  judge  whether  a  regulation  is 
"major"  and  therefore  subject  to  the 
requirement  of  a  Regulatory  Impact 
Analysis.  This  regulation  is  not  major 
because  it  will  not  have  an  annual  effect 
of  $100  million  or  more  on  the 
economy,  will  not  cause  any  major 


increase  in  costs  or  prices,  and  will  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  United  States  enterprises  to  compete 
in  domestic  or  export  markets.  Today's 
action  only  affects  the  Glen  Canyon 
Aquifer  System  in  Grand  County,  Utah. 
It  provides  an  additional  review  of 
ground  water  protection  measures, 
incorporating  state  and  local  measures 
whenever  possible,  for  only  those 
projects  which  request  federal  financial 
assistance. 

vm.  Summary 

This  determination  affects  only  the 
Glen  Canyon  Aquifer  System,  located  in 
Moab  Utah.  As  a  result  of  this 
designation  all  federal  financially 
assisted  projects  proposed  in  the 
deUneated  area  will  be  subject  to  EPA 
review  to  ensure  that  they  do  not  create 
significant  hazard  to  public  health. 

Jack  W.  McGraw, 

Acting  Regional  Administrator,  Region  VIII. 
(FR  Doc.  02-297  Filed  1-4-02;  8:45  am] 

BILLING  CODE  GS60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-712S-6] 

Program  Requirement  Revisions 
related  to  the  Public  Water  System 
Supervision  Program  for  ttte  States  of 
Connecticut,  Rhode  Island,  Vermont 
and  the  Commonwealth  of 
Massachusetts 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  States  of  Connecticut,  Rhode  Island, 
Vermont  and  the  Commonwealth  of 
Massachusetts  are  in  the  process  of 
revising  their  approved  Public  Water 
System  Supervision  Programs  to  meet 
the  requirements  of  the  Safe  Drinking 
Water  Act  (SDWA). 

EPA  has  determined  that  the  Revised 
Public  Water  System  Definitions  for  the 
State  of  Connecticut  and  the 
Commonwealth  of  Massachusetts  are  no 
less  stringent  than  the  corresponding 
revised  Federal  definition,  as  authorized 
under  the  Safe  Drinking  Water  Act 
Amendments  of  1996  and  final  rule 
provided  on  April  28, 1998  (63  FR 
23362).  Therefore,  EPA  intends  to 
approve  this  Public  Water  System 
Supervision  Program  requirement  for 
hoih  Connecticut  and  Massachusetts. 

The  State  of  Connecticut  has  adopted 
drinking  water  regulations  for  Synthetic 
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Organic  Chemicals  and  Inorganic 
Chemicals  (also  known  as  Phase  II, 
Phase  HE,  and  Phase  V  Drinking  Water 
Regulations)  that  correspond  to  the 
National  Primary  Drinking  Water 
Regulations  promulgated  by  EPA  on 
January  30, 1991  (56  FR  3526),  July  1, 
1991  (56  FR  30266)  and  July  17, 1992 
t57  FR  31776)  respectively.  After 
additional  review  of  the  submitted 
dociunentation,  EPA  has  determined 
that  the  State  program  revisions  for  its 
Phase  n.  Phase  IIB  and  Phase  V 
Drinking  Water  Regulations  are  no  less 
stringent  than  the  corresponding 
Federal  regulations.  Therefore,  EPA 
intends  to  approve  these  Public  Water 
System  Supervision  Program 
requirements  for  Connecticut. 

Ltt  addition,  the  State  of  Connecticut 
has  adopted  drinking  water  regulations 
for  controlling  lead  and  copper  in 
drinking  water  that  correspond  to  the 
National  Primary  Drinking  Water 
Regulations  promulgated  on  June  7, 
1991  (56  FR  26460).  After  additional 
review  of  the  submitted  documentation, 
EPA  has  determined  that  Connecticut's 
Lead  and  Copper  Rule  program 
revisions  are  no  less  stringent  than  the 
corresponding  Federal  regulations. 
Therefore,  EPA  intends  to  approve  these 
Public  Water  System  Supervision 
Program  requirements  for  Connecticut. 

The  State  of  Rhode  Island  has  adopted 
drinking  water  regulations  for  the  Phase 
II  and  Phase  IIB  (Synthetic  Organic 
Chemicals  and  Inorganic  Chemicals) 
Rules  that  correspond  to  the  National 
Primary  Drinking  Water  Regulations 
promulgated  by  EPA  on  January  30, 
1991  (56  FR  3526)  and  July  1, 1991  (56 
FR  30266)  respectively.  After  review  of 
the  submitted  dociimentation,  EPA  has 
determined  that  Rhode  Island's  Phase  II 
and  Phase  IIB  Rvdes  are  no  less  stringent 
than  the  corresponding  Federal 
regulations.  Therefore,  EPA  intends  to 
approve  these  Public  Water  System 
Supervision  Program  requirements  for 
Rhode  Island. 

The  States  of  Rhode  Island  and 
Vermont  have  revised  their  Public 
Water  System  Supervision  (PWSS) 
primacy  programs  by  adopting 
regulations  for  their  respective 
Consumer  Confidence  Report  Rule  that 
correspond  to  40  CFR  part  141,  subpart 
O.  After  review  of  the  submitted 
documentation,  EPA  has  determined 
that  Rhode  Island's  and  Vermont's 
Consiuner  Confidence  Report  Rules  are 
no  less  stringent  than  the  corresponding 
Federed  regulation.  Therefore,  EPA 
intends  to  approve  these  Public  Water 
System  Supervision  Program 
requirements  for  Rhode  Island  and 
Vermont. 


DATES:  All  interested  parties  may 
request  a  public  hearing  for  any  of  the 
above  EPA  determinations.  A  request  for 
a  public  hearing  must  be  submitted 
within  thirty  (30)  days  of  this  Federal 
Register  publication  date  to  the 
Regional  Administrator  at  the  address 
shown  below.  Frivolous  or  insubstantial 
requests  for  a  hearing  may  be  denied  by 
the  Regional  Administrator.  However,  if 
a  substantial  request  for  a  public  hearing 
is  made  by  this  date,  a  public  hearing 
will  be  held.  U  no  timely  and 
appropriate  request  for  a  hearing  is 
received,  and  the  Regional 
Administrator  does  not  elect  to  hold  a 
hearing  on  his/her  own  motion,  this 
determination  shall  become  final  and 
effective  thirty  (30)  days  after  the 
publication  of  this  Federal  Register 
notice.  Any  request  for  a  public  hearing 
shall  include  the  following  information: 
(1)  The  name,  address,  and  telephone 
number  of  the  individual  organization, 
or  other  entity  requesting  a  hearing;  (2) 
a  brief  statement  of  the  requesting 
person's  interest  in  the  Regional 
Administrator's  determination;  (3) 
information  that  the  requesting  person 
intends  to  submit  at  such  hearing;  and 
(4)  the  signature  of  the  individual 
making  the  request,  or  if  the  request  is 
made  on  behalf  of  an  organization  or 
other  entity,  the  signature  of  a 
responsible  official  of  the  organization 
or  other  entity. 

ADDRESSES:  All  documents  relating  to 
this  determination  are  available  for 
inspection  between  the  hours  of  8:30AM 
and  4:00PM,  Monday  through  Friday,  at 
the  following  office(s):  U.S. 
Environmental  Protection  Agency, 
Office  of  Ecosystem  Protection,  One 
Congress  Street,  11th  floor,  Boston,  MA 
02114. 

For  docimients  specific  to  that  State/ 
Commonwealth: 
Massachusetts  Department  of 
Environmental  Protection,  Drinking 
Water  Program,  One  Winter  Street, 
Boston,  MA  02108. 
CT  Department  of  Public  Health,  Water 
Supplies  Section,  450  Capitol 
Avenue,  P.O.  Box  340308—51  WAT, 
Hartford,  CT  06134-0308. 
Rhode  Island  Department  of  Health, 
Office  of  Drinking  Water  Quality,  3 
Capitol  Hill,  Cannon  Building,  Room 
209,  Providence,  RI  02908-5097. 
Vermont  Department  of  Environmental 
Conservation,  Water  Supply  Division, 
103  South  Main  Street.  Waterbury,  VT 
05676. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  McGonagle,  Ofiice  of  Ecosystem 
Protection  (telephone  617-918-1608). 
SUPPt£MENTARY  INFORMATION: 


Authority:  Section  1401  sjid  Section  1413 
(U.S.C.  3o6g-2)  of  the  Safe  Drinking  Water 
Act.  as  amended  (1996),  and  40  CFR  142.10 
of  the  National  Primary  Drinking  Water 
Regulations. 

Dated:  December  19.  2001. 
Robert  W.  Vamey, 

Regional  Administrator,  EPA-New  England. 
(FR  Doc.  02-296  Filed  1-4-02;  8:45  am] 
BUJNG  COOE  aSM-SO-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Acttvitiee:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Community  Rating  System 
(CRS)  Program — Application 
Worksheets  and  Commentary. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0195. 

Abstract:  The  CRS  Program 
establishes  a  system  for  FEMA  to  grade 
communities'  floodplain  management 
activities  that  exceed  Federal  minimum 
standards  and  to  qualify  for  lower 
insurance  rates.  The  January  2002 
edition  of  the  NFIP  CRS  Coordinator's 
Manual  contains  instructions  for 
preparing  the  application  worksheets 
that  will  be  used  to  apply  for  activity 
points  leading  up  to  a  CRS  rating  and 
commensurate  flood  insm^nce  premium 
discounts.  The  schedule  describes  the 
floodplain  management  and  insurance 
activities  available  to  qualifying 
communities  that  undertake  the  selected 
additional  activities  that  will  reduce 
flood  losses.  Annually,  all  CRS 
participating  communities  must  certify 
they  are  maintaining  activities  for  which 
they  receive  credit. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Number  of  Respondents:  940. 

Estimated  Time  per  Respondent:  29 
hours. 

Estimated  Total  Annual  Burden 
Hours:  9,260. 

Frequency  vf  Response:  Annual  upate. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
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the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Section, 
Program  Services  and  Systems  Branch, 
Facilities  and  Services  Management 
Division,  Administration  and  Resource 
Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW,  Room  316,  Washington.  DC 
20472,  telephone  number  (202)  646- 
2625  or  facsimile  number  (202)  646- 
3347,  or  e-mail 
muriel.anderson@fema.gov. 

Dated:  December  21.  2001.   | 
Mnriel  B.  Anderson,  ! 

Acting  Bmnch  Chief,  Program  Services  and 
Systems  Branch,  Facilities  and  Services 
Management  Division,  Administration  and 
Resource  Planning  Directorate. 
(FR  Doc.  02-324  Filed  1-4-02;  8:45  am] 
■UMG  COM  a71»-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEIIA-1396-Ofq 


:  No.  1  to 
Notice  of  a  Maior  Disaster  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  for  the  State  of 
Mississippi  (FEMA-1398-DR),  dated 
December  7,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  December  17,  2001. 
FOR  FURTHER  SVORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Wasl]dngton.  DC  20472,  (202)  646-2705 
atmadge.dale@fema.gov. 
SUPPLB»fTARY  MFORMATION:  Notice  is 
hereby  given  that  the  incident  period  for 
this  disaster  is  closed  efifective 
Decanber  17,  2001. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 


Assistance  Grants;  83.545,  Disaster  Housing 

Program;  83.548,  Hazard  Mitigation  Grant 

Program.) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-322  Filed  1-4-02;  8:45  am] 

BH.UNG  COOE  671B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-139e-OR] 

Mississippi;  Amendment  No.  2  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACnON:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi,  (FEMA-1398-DR), 
dated  December  7,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  December  20,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi  is  hereby  amended 
to  include  Public  Assistance  and  the 
following  areas  among  those  areas 
determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  December  7,  2001: 
Benton,  Coahoma,  Marshall,  Prentiss, 

Tallahatchie,  and  Tippah  Coimties  for 

Public  Assistance. 
Bolivar,  Humphreys,  Panola,  Quitman, 

Simflower,  and  Washington  Counties 

for  Public  Assistance  (already 

designated  for  Individual  Assistance). 
Grena^,  Lafayette,  and  Scott  Coimties 

for  Individual  Assistance. 
Leake  and  Tunica  Counties  for 

Individual  and  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program:  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M .  Allbaugh. 

Director. 

[FR  Doc.  02-323  Filed  1-4-02;  8:45  am] 

BUJNG  COOE  671S-0i-P 


OFRCE  OF  GOVERNMENT  ETHICS 

Submission  for  0MB  Review; 
Comment  Request:  Revised  Public 
Financial  Disclosure  Access  Customer 
Service  Survey 

AGENCY:  Office  of  Government  Ethics 

(CX3E). 

ACTION:  Notice. 

summary:  The  Office  of  Government 
Ethics  has. submitted  the  proposed 
revised  information  collection  form,  the 
updated  OGE  Public  Financial 
Disclostue  Access  Customer  Service 
Survey  as  in  this  notice,  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  three-year  extension  of 
approval  under  the  Paperwork 
Reduction  Act. 

DATES:  Comments  by  the  public  and 
agencies  on  this  information  collection 
as  proposed  for  revision  should  be 
received  by  February  6,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
Joseph  F.  Lackey,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  Telephone: 
202-395-7316. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  T.  Donovan  at  the  U.S.  Office  of 
Government  Ethics;  Telephone:  202- 
208-8000,  ext.  1185;  TDD  202-208- 
8025;  FAX  202-208-8038.  A  copy  of  the 
survey  may  be  obtained,  without  charge, 
by  contacting  Ms.  Donovan. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  uses  the  Public 
Financial  Disclostne  Access  Customer 
Service  Sinvey  (OGE)  form  to  assess 
requester  satisfaction  with  the  service 
provided  by  OGE  in  responding  to 
requests  by  members  of  the  public  for 
access  to  copies  of  Standard  Form  (SF) 
278  Executive  Branch  Personnel  Public 
Financial  Disclosure  Reports  on  file 
with  OGE.  Most  of  the  SF  278  reports 
available  at  OGE  are  those  filed  by 
executive  branch  Presidential 
appointees  subject  to  Senate 
confirmation.  Requests  for  access  to  SF 
278  reports  are  made  pursuant  to  the 
special  public  access  provision  of 
section  105  of  the  Ethics  in  Government 
Act  of  1978  (the  Ethics  Act),  as  codified 
at  5  U.S.C.  appendix  105,  and 
procedures  in  5  CFR  2634.603  of  OGE's 
executive  branchwide  regulations 
thereunder,  by  completing  an  OGE  Form 
201,  "Request  to  Inspect  or  Receive 
Copies,  of  SF  278  Executive  Branch 
Personnel  Public  Financial  Disclosure 
Report  or  Other  Covered  Record." 
The  Office  of  Government  Ethics 
distributes  the  survey  form  to  requesters 
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along  with  copies  of  requested  SF  278 
reports.  Those  who  choose  to  respond 
can  complete  and  retiun  the  survey  to 
OGE  via  the  self-contained  postage-paid 
postcards  (the  reverse  side  of  the  survey 
form,  when  folded,  becomes  a  pre- 
addressed  postcard).  The  purpose  of  this 
anonymous  survey  is  to  determine 
through  customer  responses  how  well 
OGE  is  responding  to  such  requests  and 
how  OGE  can  improve  its  customer 
service  in  this  important  area.  The  - 
current  paperwork  approval  for  the 
survey  form  is  scheduled  to  expire  at 
the  end  of  January  2002. 

On  June  18,  2001,  OGE  issued  its  first 
roimd  Federal  Register  notice  to 
annoimce  its  forthcoming  request  to 
OMB  for  paperwork  renewal  of  the 
customer  service  survey  form.  See  66  FR 
32823-32824  with  comments  due  by 
September  4,  2001.  (OGE  did  not  receive 
any  comments  or  requests  for  copies  of 
the  customer  service  survey  form).  In 
that  notice,  and  this  one,  OGE  has 
proposed  minor  changes  to  survey 
question  4  to  achieve  greater  clarity. 
That  question  ciurently  asks  whether 
OGE's  requirement  to  fax  or  mail 
requests  that  involve  more  than  six 
filers  creates  a  problem  for  the 
requester.  Based  on  an  analysis  of 
customer  responses  to  question  4,  OGE 
believes  that  the  following  statement 
should  be  added:  "SKIP  this  question  if 
your  request  involved  six  or  fewer 
filers."  Additionally,  one  of  the  three 
requested  responses  to  question  4,  "Not 
Applicable,"  is  being  changed  to  "My 
request  did  not  have  to  be  faxed  or 
mailed." 

Pursuant  to  the  Paperwork  Reduction 
Act,  OGE  has  not  included  in  its  public 
biuden  estimate  for  the  survey  form  the 
limited  number  of  access  requests  filed 
by  other  Federal  agencies  or  Federal  ; 
employees.  Nor  has  OGE  included  in 
that  estimate  the  limited  niunber  of 
requests  for  copies  of  other  records 
covered  under  the  special  Ethics  Act 
public  access  provision  (such  as 
certificates  of  divestiture)  since  the 
siuT^ey  is  only  sent  to  persons  who 
request  copies  of  SF  278  reports.  As  so 
defined,  the  total  rjumber  of  access 
survey  forms  for  copies  of  SF  278s 
estimated  to  be  filed  aimually  at  OGE 
over  the  next  three  years  by  members  of 
the  public  (primarily  by  news  media 
representatives,  public  interest  group 
members  and  private  citizens)  is  50. 
This  estimate  is  based  on  a  calculation 
of  the  number  of  survey  forms  received 
at  OGE  between  April  1999  and  June 
2001  (70  surveys).  This  number  also 
takes  into  account  the  increase  in  the 
number  of  public  requests  experienced 
as  a  result  of  the  transition  and  the  new 
Presidential  administration.  The 


estimated  average  amoimt  of  time  to 
read  the  instructions  on  the  proposed 
revised  customer  service  survey  form, 
and  to  complete  the  form  remains  at 
three  minutes.  Thus,  the  overall 
estimated  aimual  public  burden  for  the 
OGE  Public  Financial  Disclosure  Access 
Customer  Service  Survey  as  proposed 
for  revision  will  be  three  hours 
(roimded  up  from  two  and  a  half 
hours(=  50  forms  x  3  minutes  per  form)). 

In  this  second  round  notice,  public 
comment  is  again  invited  on  all  aspects 
of  OGE's  customer  service  siuvey  form 
as  proposed  for  renewal  with  minor 
revision,  including  specifically  views 
on:  the  acciuacy  of  CKJE's  public  burden 
estimate;  the  potential  for  enhancement 
of  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  the 
minimization  of  burden  (including  the 
possibility  of  use  of  information 
technology).  The  Office  of  Govenmient 
Ethics,  in  consultation  with  OMB,  will 
consider  all  comments  received,  which 
'will  become  a  matter  of  public  record. 

Approved:  December  31,  2001. 
Amy  L.  Comstoclc, 

Director.  Office  of  Government  Ethics. 
[FR  Doc.  02-327  Filed  1-4-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Current  List  of  laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  currently 
certified  to  meet  standards  of  Subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  notice  listing  all 
currently  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  week  of  each  month.  If 
any  laboratory's  certification  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  from  subsequent  lists 
until  such  time  as  it  is  restored  to  full 
certification  under  the  Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  during  the  past  month,  it  will 
be  listed  at  the  end,  and  will  be  omitted 
from  the  monthly  listing  thereafter. 


This  notice  is  also  available  on  the 
internet  at  the  following  Web  sites: 
http://workplace.samhsa.gov:  http:// 
www.drugfireeworkplace.gov;  and  http:// 
www.health.org/workplace. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Gisfille  Hersh  or  Dr.  Walter  Vogl, 
Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building. 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

SUPPLEMENTARY  INFORMATKM: 
Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Pub.  L.  lOO- 
71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  mine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  from  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 
ACL  Laboratories.  8901  W.  Lincoln  Ave.. 

West  Aliis.  Wl  53227.  414-328-7840/800- 

877-7016  (Formerly:  Bayshore  Clinical 

Laboratory) 
ACM  Medical  Laboratory.  Inc.  160  Elmgrove 

Park,  Rochester.  NY  14624.  716-429-2264 
Advanced  Toxicology  Network.  3560  Air 

Center  Cove.  Suite  101.  Memphis,  TN 

38118.  901-794-5770/888-290-1150 
Aegis  Analytical  Laboratories.  Inc..  345  Hill 

Ave.,  Nashville.  TN  37210.  615-255-2400 
Alliance  Laboratory  Services.  3200  Burnet 

Ave..  Cincinnati,'  OH  45229.  513-585-9000 

(Formerly:  Jewish  Hospital  of  Cincinnati. 

Inc.) 
American  Medical  Laboratories.  Inc.,  14225 

Newbrook  Dr.,  Chantilly,  VA  20151,  703- 

802-6900 
Associated  Pathologists  Laboratories,  Inc.. 

4230  South  Burnham  Ave.,  Suite  250,  Las 

Vegas.  NV  89119-5412.  702-733-7866/ 

800-433-2750 
Baptist  Medical  Center— Toxicology 

Laboratory.  9601  1-630.  Exit  7.  LiUle  Rock. 

AR  72205-7299,  501-202-2783  (Formerly: 

Forensic  Toxicology  Laboratory  Baptist 

Medical  Center) 
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Clinical  Laboratory  Partners,  LLC.  129  East 
Cedar  St.,  Newington,  CT  06111,  860-696- 
8115  (FOnoerly:  Hartford  Hospital 
Toxicology  Laboratory) 

Clinical  Reference  Lab.  8433  Quivira  Rd., 
Lenexa.  KS  66215-2802,  800-445-6917 

Cox  Health  Systems,  Department  of 
Toxicology,  1423  North  Jefferson  Ave., 
Springfield,  MO  65802.  800-876-3652/ 
417-269-3093  (Formerly:  Cox  Medical 
Centers) 

CHagnostic  Services  Inc.,  dba  OSI,  12700 
Westlinks  Drive,  Fort  Myers.  FL  33913. 
941-561-8200/800-735-5416 

Doctors  Laboratory,  Inc.,  P.O.  Box  2658,  2906 
Julia  Dr.,  Valdosta.  GA  31602,  912-244- 
4468 

DnigProof,  Divison  of  Dynacare,  543  South 
Hull  St.,  Montgomery.  AL  36103.  888-777- 
9497/334-241-0522  (Formerly:  Alabama 
Reference  Laboratories.  Inc.) 

DnigProof.  Division  of  Dynacare/Laboratory 
of  Pathology,  LLC,  1229  Madison  St.,  Suite 
500,  Nordstrom  Medical  Tower,  Seattle, 
WA  98104,  206-386-2672/800-898-0180 
(Formerly:  Laboratory  of  Pathology  of 
Seattle.  Inc.,  DrugProof,  Division  of 
Laboratory  of  Pathology  of  Seattle,  Inc.) 

DrugScan,  Inc.,  P.O.  Box  2969, 1119  Meams 
Rd..  Warminster,  PA  18974,  215-674-9310 

Dynacare  Kasper  Medical  Laboratories,* 
14940-123  Ave.,  Edmonton,  Alberta, 
Canada  T5V  1B4,  780-451-3702/800-661- 
9876 

ElSohly  Laboratories,  Inc.,  5  Industrial  Park 
Dr..  Oxford,  MS  38655.  662-236-2609 

Express  Analytical  Labs.  3405  7th  Avenue, 
Suite  106.  Marion.  L\  52302, 319-377- 
0500 

Gamma-Dynacare  Medical  Laboratories,*  A 
Division  of  the  Gamma-Dynacare 
Laboratory  Partnership,  245  Pall  Mall  St., 
London,  ONT,  Canada  N6A  1P4,  519-679- 
1630 

General  Medical  Laboratories,  36  South 
Brooks  St.,  Madison,  WI  53715, 608-267- 
6267 

Kroll  Laboratory  Specialists.  Inc..  1111 
Nevtrton  St..  Gretna,  LA  70053  504-361- 
8989/800-433-3823  (Formerly:  Laboratory 
Specialists,  Inc.) 

LabOne,  Inc..  10101  Renner  Blvd..  Lenexa, 
KS  66219.  913-688-3927/800-728-4064 
(Formerly:  Center  for  Laboratory  Services, 
a  Division  of  LabOne,  Inc.) 

Laboratory  Corporation  of  America  Holdings, 
7207  N.  Gessner  Road,  Houston,  TX  77040, 
713-856-8288/800-800-2387 

Laboratory  Corporation  of  America  Holdings. 
69  First  Ave.,  Raritan.  NJ  08869.  908-526- 
2400/800-437-4986  (Formerly:  Roche 
Biomedical  Laboratories.  Inc.) 

Laboratory  Corporation  of  America  Holdings, 
1904  Alexander  Drive,  Research  Triangle 
Park,  NC  27709,  919-572-6900/800-833- 
3984  (Formerly:  LabCorp  Occupational 
Testing  Services.  Inc..  CompuChem 
Laboratories.  Inc.;  CompuChem 
Laboratories,  Inc..  A  Subsidiary  of  Roche 
Biomedical  Laboratory;  Roche 
CompuChem  Laboratories.  Inc..  A  Member 
of  the  Roche  Group) 

Laboratory  Corporation  of  America  Holdings. 
10788  Roselle  Street,  San  Diego,  CA  92121. 
800-882-7272  (Formerly:  Poisonlab.  Inc.) 

Laboratory  Corporation  of  America  Holdings. 
1120  Stateline  Road  West.  Southaven.  MS 


38671,  866-827-8042/800-233-6339 
(Formerly:  LabCorp  Occupational  Testing 
Services,  Inc.,  MedExpress/National 
Laboratory  Center) 

Marshfield  Laboratories,  Forensic  Toxicology 
Laboratory.  1000  North  Oak  Ave., 
Marshfield,  WI  54449,  715-389-3734/800- 
331-3734 

MAXXAM  Analytics  Inc.*,  5540  McAdam 
Rd.,  Mississauga.  ON,  Canada  L4Z  IPI, 
905-890-2555.  (Formerly:  NOVAMANN 
(Ontario)  Inc.) 

Medical  College  Hospitals  Toxicology 

Laboratory,  Department  of  Pathology,  3000 
Arlington  Ave..  Toledo,  OH  43699,  419- 
383-5213 

MedTox  Laboratories,  Inc.,  402  W.  County 
Rd.  D,  St.  Paul,  MN  55112.  651-636-7466/ 
800-832-3244 

MetroLab-Legacy  Laboratory  Services,  1225 
NE  2nd  Ave.,  Portland,  OR  97232,  503- 
413-5295/800-950-5295 

Minneapolis  Veterans  Affairs  Medical  Center, 
Forensic  Toxicology  Laboratory,  1  Veterans 
Drive,  Minneapolis,  Minnesota  55417, 
612-725-2088 

National  Toxicology  Laboratories,  Inc.,  1100 
California  Ave.,  Bakersfield,  CA  93304, 
661-322^250/800-350-3515 

Northwest  Drug  Testing,  a  division  of  NWT 
Inc.,  1141  E.  3900  South,  Salt  Lake  City, 
UT  84124,  801-293-2300/800-322-3361, 
(Formerly:  NWT  Drug  Testing,  NorthWest 
Toxicology,  Inc.) 

One  Source  Toxicology  Laboratory,  Inc..  1705 ' 
Center  Street,  Deer  Park,  TX  77536,  713- 
920-2559,  (Formerly:  University  of  Texas 
Medical  Branch,  Clinical  Chemistry 
Division;  UTMB  Pathology-Toxicology 
Laboratory) 

Oregon  Medical  Laboratories,  P.O.  Box  972, 
722  East  11th  Ave.,  Eugene,  OR  97440- 
0972, 541-687-2134 

Pacific  Toxicology  Laboratories,  6160  Variel 
Ave.,  Woodland  Hills,  CA  91367,  818-598- 
3110/800-328-6942,  (Formeriy:  Centinela 
Hospital  Airport  Toxicology  Laboratory 

Pathology  Associates  Medical  Laboratories, 
110  West  Cliff  Drive,  Spokane,  WA  99204. 
509-755-6991/800-541-7891x8991 

PharmChem  Laboratories,  Inc.,  4600  N. 
Beach,  Haltom  City,  TX  76137.  817-605- 
5300,  (Formerly:  PharmChem  Laboratories. 
Inc..  Texas  Division;  Harris  Medical 
Laboratory) 

Physicians  Reference  Laboratory,  7800  West 
110th  St.,  Overiand  Park,  KS  66210,  913- 
339-0372/800-82 1-3627 

Quest  Diagnostics  Incorporated,  3175 
Presidential  Dr.,  Atlanta,  GA  30340,  770- 
452-1590,  (Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  4770  Regent 
Blvd.,  b-ving,  TX  75063,  800-842-6152, 
(Moved  from  the  Dallas  location  on  03/31/ 
01;  Formerly:  SmithKline  Beecham 
Clinical  Laboratories,  SmithKline  Bio- 
Science  Laboratories) 

Quest  Diagnostics  Incorporated,  400  Egypt 
Rd.,  Norristown,  PA  19403,  610-631-4600/ 
877-642-2216.  (Formerly:  SmithKline 
Beecham  Clinical  Laboratories.  SmithKline 
Bio-Science  Laboratories) 

Quest  Diagnostics  Incorporated.  506  E.  State 
Pkwy.,  Schaumburg,  IL  60173,  800HB69- 


6995/847-885-2010,  (Formeriy: 

SmithKline  Beecham  Clinical  Laboratories, 

International  Toxicology  Laboratories) 
Quest  Diagnostics  Incorporated,  7470 

Mission  Valley  Rd.,  San  Diego,  CA  92108- 

4406,  619-686-3200/800-^46-4728 

(Formerly:  Nichols  Institute,  Nichols 

Institute  Substance  Abuse  Testing  (NISAT), 

CORNING  Nichols  Institute,  CORNING 

Clinical  Laboratories) 
Quest  Diagnostics  Incorporated,  7600  Tyrone 

Ave.,  Van  Nuys,  CA  91405,  818-989-2520/ 

800-877-2520  (Formeriy:  SmithKline 

Beecham  Clinical  Laboratories) 
Scientific  Testing  Laboratories,  Inc.,  463 

Southlake  Blvd..  Richmond,  VA  23236, 

804-378-9130 
S.E.D.  Medical  Laboratories,  5601  Office 

Blvd.,  Albuquerque,  NM  87109,  505-727- 

6300/800-999-5227 
South  Bend  Medical  Foundation,  Inc.,  530  N. 

Lafayette  Blvd.,  South  Bend,  IN  46601, 

219-234-4176 
Southwest  Laboratories,  2727  W.  Baseline 

Rd.,  Tempe,  AZ  85283,  602^38-8507/ 

800-279-0027 
Sparrow  Health  System,  Toxicology  Testing 

Center,  St.  Lawrence  Campus,  1210  W. 

Saginaw,  Lansing,  MI  48915,  517-377- 

0520  (Formerly:  St.  Lawrence  Hospital  & 

Healthcare  System) 
St.  Anthony  Hospital  Toxicology  Laboratory, 

1000  N.  Lee  St.,  Oklahoma  City,  OK  73101, 

405-272-7052 
Toxicology  &  Drug  Monitoring  Laboratory, 

University  of  Missouri  Hospital  &  Clinics. 

2703  Clark  Lane.  Suite  B,  Lower  Level, 

Columbia,  MO  65202,  573-882-1273 
Toxicology  Testing  Service,  Inc.,  5426  N.W. 

79th  Ave..  Miami.  FL  33166.  305-593- 

2260 
Universal  Toxicology  Laboratories  (Florida). 

LLC.  5361  NW  33rd  Avenue,  Fort 

Lauderdale,  FL  33309,  954-717-0300,  800- 

419-7187x419  (Formerly:  Integrated 

Regional  Laboratories.  Cedars  Medical 

Center.  Department  of  Pathology) 
Universal  Toxicology  Laboratories.  LLC.  9930 

W.  Highway  80,  Midland,  TX  79706,  915- 

561-8851/888-953-8851 
US  Army  Forensic  Toxicology  Drug  Testing 

Laboratory,  Fort  Meade,  Building  2490. 

Wilson  Street,  Fort  George  G.  Meade,  MD 

20755-5235,  301-677-7085 

*  The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12, 1998.  Laboratories  certiBed 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS.  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other    . 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 
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Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that 
DOT  certify  the  laboratory  (Federal  Register, 
16  July  1996)  as  meeting  the  minimum 
standards  of  the  "Mandatory  Guidelines  for 
Workplace  Drug  Testing"  (59  FR,  9  June 
1994.  Pages  29908-29931).  After  receiving 
the  EXDT  certification,  the  laboratory  will  be 
included  in  the  monthly  list  of  DHHS 
certified  laboratories  and  participate  in  the 
NLCP  certification  maintenance  program. 

Richard  Kopanda, 

Executive  Officer,  Substance  Abuse  and 
Mental  Health  Services  Administration. 
(FR  Doc.  02-277  Filed  1-4-02;  8:45  am] 
nUMG  COOE  4ieO-20-P 


DEPAFITMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Establishment  of  the  Battle  of  Midway 
National  Memorial  Planning  Committee 

AGENCY:  Office  of  the  Secretary,  Interior. 
ACTION:  Notice  of  establishment. 

SUMMARY:  We  are  publishing  this  notice 
in  accordance  with  section  9a  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463).  FoUowring  consultation 
with  the  General  Services 
Administration,  the  Secretary  of  the 
Interior  hereby  establishes  the  Battle  of 
Midway  National  Memorial  Advisory 
Committee.  The  Committee  will  develop 
a  strategy  for  a  public  dedication  of  the 
memorial,  identify  and  plan  for 
appropriate  exhibits  to  commemorate 
this  important  event,  and  offer 
recommendations  on  improving  visitor 
services- on  Midway  AtoU  National 
Wildlife  Refuge. 

DATES:  On  January  22,  2002,  we  will  file 
a  copy  of  the  charter  with  the 
Committee  on  Environment  and  Public 
Works,  United  States  Senate;  Committee 
on  Resources,  House  of  Representatives; 
General  Services  Administration;  and 
Library  of  Congress. 
ADDRESSES:  You  may  submit  comments 
to  Barbara  Maxfield,  Fish  and  Wildlife 
Service,  P.O.  Box  50617,  Honolulu, 
Hawaii,  96850-5167,  phone  number 
(808)  541-1201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Maxfield,  U.S.  Fish  and 
Wadlife  Service,  (808)  541-1201. 
SUPPLEMENTARY  MFORMATION:  The 
Committee  will  provide  advice  to  the 
Secretary  of  the  Int«ior  through  the 
Director,  Fish  and  Wildlife  Service  on 
the  management  of  the  Battle  of  Midway 
National  Memorial.  The  FY  2000 
Interior  Appropriations  bill  directed  us 
to  designate  the  Battle  of  Midway 
National  Memorial  on  the  Midway  Atoll 
National  Wildlife  Refuge  to 


commemorate  the  pivotal  World  War  JI 
Battle  of  Midway.  The  appropriations 
language  also  directed  that  we  consult 
on  a  regular  basis  with  other  agencies 
and  organizations  on  the  management  of 
the  national  memorial. 

The  Committee  will  be  comprised  of 
representatives  from  the  Fish  and 
Wildlife  Service,  National  Park  Service, 
Naval  Historical  Center,  International 
Midway  Memorial  Foundation,  Inc., 
Midway-Phoenix  Corporation,  Sixth 
Defense  Battalion,  the  National  Wildlife 
Refuge  Association,  Friends  of  Midway 
Atoll  National  Wildlife  Refuge.  National 
Trust  for  Historic  Preservation,  and  a 
member  of  the  Battle  of  Midway 
veterans'  commimity.  These  agencies, 
organizations,  and  the  veteran  have 
demonstrated  an  interest  and  expertise 
in  commemorating  and  preserving 
historical  features  associated  with  the 
Battle  of  Midway  and  reflect  a  balanced, 
cross-sectional  representation  of  public 
and  private  sector  organizations. 

The  Committee  wiU  function  solely  as 
an  advisory  body  and  in  compliance 
with  provisions  of  the  Federal  Advisory 
Committee  Act. 

The  Certification  for  estabUshment  of 
the  committee  is  published  below. 

Certification 

I  hereby  certify  that  the  Battle  of 
Midway  National  Memorial  Planning 
Committee  is  necessary  and  in  the 
public  interest  in  connection  with  the 
performance  of  duties  imposed  on  the 
Department  of  the  Interior  by  the 
Consolidated  Appropriations  Act  for  FY 
2000,  the  National  Historic  Preservation 
Act  of  1966,  as  amended,  and  the 
National  Wildlife*efuge  System 
Improvement  Act  of  1997.  The 
Committee  will  assist  the  Fish  and 
Wildlife  Service  by  providing  advice 
and  developing  recommendations  for 
the  long-term  management  and 
interpretation  of  the  Battle  of  Midway 
National  Memorial. 

Dated:  October  11,  2001. 
Gale  A.  Norton, 
Secretary  of  the  Interior. 
[FR  Doc.  02-293  Filed  1-4-02;  8:45  am] 
HUMQ  CODE  431»-S6-f> 


DEPARTMENT  OF  THE  INTERIOR 

Fiah  and  Wildlife  Sarvica 

Information  CoHactions  for  Approval 
Undartha  Paparworlc  Reduction  Act 
for  Naotropicai  Migratory  Bird 
Conaervation  Act  Program  <- 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  information  collection; 
request  for  comments. 

SUMMARY:  The  collection  of  information 
described  below  has  been  submitted  to 
the  Office  of  Management  and  Budget 
(OMB)  for  emergency  approval  under 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  and  received 
OMB  approval  nimiber  1018-0113  with 
an  expiration  date  of  6/30/2002.  Copies 
of  the  specific  information  collection 
requirements,  related  forms  and 
explanatory  material  may  be  obtained 
by  contacting  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  provided  below. 
DATES:  Consideration  will  be  given  to  all 
comments  received  on  or  before  March 
8,  2002.  OMB  has  up  to  60  days  to 
approve  or  disapprove  information 
collection  but  may  respond  after  30 
days.  Therefore,  to  «nsiu«  maximum 
consideration.  OMB  should  receive 
public  comments  by  the  above 
referenced  date. 

ADDRESSES:  Comments  and  suggestions 
on  the  requirement  should  be  sent  to 
Rebecca  Mullin,  Service  Information 
Collection  Clearance  Officer,  U.S.  Fish 
and  Wildlife  Service,  ms  860— ARLSQ. 
1849  C  Street,  NW,  Washington,  DC 
20240. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Rebecca  A.  Mullin  at  703/358-2287,  or 
electronically  to  rmullinQ fws.gov. 
SUPPLEMENTARY  INFORMATION: 

The  OMB  regtilations  at  5  CFR  part 
1320,  which  implement  provisions  of 
the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13),  require  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportimity  to 
comment  on  information  collection  and 
recordkeeping  activities  {see  5  CFR 
1320.8(d)).  On  December  19,  2001.  the 
U.S.  Fish  and  Wildlife  Service  (Service) 
provided  information  to  OMB  for 
collection  of  information  in  order  to 
begin  a  grants  program  conducted  under 
the  Neotropical  Migratory  Bird 
Conservation  Act  (Public  Law  106-247). 
The  assigned  OMB  information 
collection  control  number  is  1018-(to  be 
assigned] ,  and  temporary  approval 
expires  on  [unknown].  The  Service  is 
requesting  a  three  year  term  of  approval 
for  this  information  collection  activity. 
An  agency  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
numbw. 

Comments  are  invited  on  :  (1) 
Whether  the  collection  of  information  is 
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necessary  for  the  proper  performance  of 
the  functions  of  the  agency;  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (3)  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and, 
(4)  ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents. 

title:  Information  Collection  In 
Support  of  Grant  Programs  Authorized 
by  the  Neotropical  Migratory  Bird 
Conservation  Act  of  2000. 

Approval  Number:  1018-0113. 

Service  Form  Number{s):  N/A. 

Description  and  Use:  Congress  passed 
Neotropical  Migratory  Bird 
Conservation  Act  (Act)  in  2000,  having 
the  following  purposes: 

(1)  To  perpetuate  healthy  populations 
of  neotropical  migratory  birds; 

(2)  to  assist  in  the  conservation  of 
neotropical  migratory  birds  by 
supporting  conservation  initiatives  in 
the  United  States,  Latin  America,  and 
the  Caribbean;  and 

(3)  to  provide  financial  resources  and 
to  foster  international  cooperation  for 
those  initiatives. 

The  Act  establishes  "*  *  *  a  program 
to  provide  financial  assistance  for 
projects  to  promote  the  conservation  of 
neotropical  birds."  (Sec.  5(a)).  Section 
5(c)  "ftt>ject  Proposals"  describes  the 
information  to  be  included  in  a  project 
proposal. 

Proposals  for  funding  will  be 
submitted  in  response  to  the  caU  for 
proposals  posted  on  the  Division  of  Bird 
Habitat  Conservation  website.  These 
proposals  will  be  reviewed  for 
completeness  and  eligibility  by  staff  of 
the  Division,  and  then  distributed  to  the 
Advisory  Group  referenced  in  Sec.  7(b) 
of  the  Act.  The  Advisory  Group  will 
then  make  a  recommendation  to  the 
Secretary  of  the  Interior  regarding  which 
of  these  proposals  should  be  funded. 
The  Secretary  or  her  designee  will  make 
the  final  decision,  All  proposals  will  be 
kept  on  file  at  the  Division.  Information 
collected  imder  this  program  will  be 
used  to  respond  to  such  needs  as:  GPRA 
reporting,  SF  424s,  grant  agreements, 
budget  reports  and  justification,  public 
and  private  requests  for  information, 
data  provided  to  other  programs  for 
databases  on  similar  programs. 
Congressional  inquiries  and  reports 
required  by  the  Act.  This  is  a  new 
collection. 

In  simmiary,  information  collection 
under  these  programs  is  required  to 
obtain  a  benefit,  i.e.,  a  cash 
reimbursable  grant  that  is  given 
competitively  to  some  applicants  based 
on  eligibility  and  relative  scale  of 


resource  values  involved  in  the  projects. 
The  information  collection  is  subject  to 
the  Paperwork  Reduction  Act 
requirements  for  such  activity,  which 
includes  soliciting  comments  from  the 
general  public  regarding  the  nature  and 
burden  imposed  by  the  collection. 

Frequency  of  Collection:  Once  per 
year. 

Description  of  Respondents: 
Individuals,  businesses,  not-for-profit 
institutions,  Federal  Government;  and 
State,  local  and/ or  Tribal  governments. 

Estimated  Completion  Time:  The 
reporting  burden,  or  time  involved  in 
writing  a  project  proposal,  is  estimated 
to  be  40  hours. 

Number  of  Respondents:  It  is 
estimated  that  30  proposals  vdll  be 
submitted  each  year. 

Dated:  January  2,  2002. 
Rebecca  A.  Muilin, 

Information  Collection  Officer,  U.S.  Fish  and 

Wildlife  Service. 

[FR  Doc.  02-294  Filed  1-4-02;  8:45  am] 

BILLING  CODE  431»-«5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  ttie  Office  of  Management 
and  Budget  (OMB)  for  Approval  Under 
the  Paper«vorl(  Reduction  Act  (PRA) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Information  collection  change 

approval — ^Boating  Infrastructure  Grant 

Program  Survey. 

SUMMARY:  The  U.S.  Fish  and  WildUfe 
Service  (Service)  submitted  the 
collection  of  information  requirement 
described  below  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act  (PRA).  A  copy 
of  this  information  collection  is 
included  in  this  notice.  You  may  obtain 
additional  copies  of  the  collection 
requirement,  related  survey  and 
explanatory  material  by  contacting  the 
Service's  Information  Collection 
Clearance  Officer  at  the  phone  number 
listed  below. 

DATES:  Consideration  wUl  be  given  to  all 
comments  received  on  or  before 
February  6,  2002.  OMB  has  up  to  60 
days  to  approve  or  disapprove 
information  collections  but  may 
respond  after  30  days. 
ADDRESSES:  Interested  parties  should 
send  comments  and  suggestions  on  the 
requirement  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attn:  Interior 


Desk  Officer  (1018-0106),  New 
Executive  Office  Building,  725  17th 
Street,  NW.,  Washington,  DC  20503  and 
they  should  send  a  copy  of  the 
comments  to:  Rebecca  A.  MuUin, 
Information  Collection  Clearance 
Officer,  U.S.  Fish  and  Wildlife  Service, 
4401  North  Fairfax  Drive,  Suite  222, 
Arlington,  VA  22203.  (703)  358-2278  or 
Rebecca_MulIin@fws.gov  E-mail. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Vandeford,  (703)  358-2033,  fax 
(703)  358-1837,  or 
Michael_yanderford@fws.gov  E-mail. 
SUPPLEMENTARY  INFORMATION:  General: 
Comments  regarding  this  survey  were 
received  as  a  result  of  the  survey  being 
published  in  the  Federal  Register, 
Volume  65.  Number  206,  pages  63606- 
6361 7.  October  24,  2000.  We  received 
54  comments  from  3  respondents.  Most 
comments  pertained  to  minor  textual 
changes  to  improve  clarity,  while  others 
addressed  specific  questions,  use  of 
survey  data,  and  implementation  of  the 
survey.  Comments  regarding  textual 
changes  were  used  in  revising  the 
survey  to  the  extent  possible. 

Written  Comments: 

Issue  1:  One  response  suggested  that 
Part  A,  question  12  and  Part  B,  question 
9  fail  to  address  interstate  boating 
facility  needs. 

Response:  The  survey  instrument  is 
designed  to  allow  States  to  assess  their 
boating  access  needs.  The  U.S.  Fish  and 
Wildlife  Service  will  use  the  results  of 
the  State  surveys  to  create  a 
comprehensive  national  boating  access 
needs  assessment  to  address  interstate 
access  needs. 

Issue  2:  We  received  one  comment 
suggesting  that  Part  A.  question  18 
requesting  subjective  comments 
pertaining  to  recreational  boating  was 
too  broad  and  should  be  limited  to 
transient  boating  facilities.  Similar 
comments  were  made  regarding  Part  B, 
question  13;  Part  C,  question  12;  and 
Part  D,  question  23. 

Response:  Reducing  subjective 
comments  to  only  those  concerning 
transient  facilities  is  too  limiting. 
However,  we  do  agree  that  subjective 
conunents  must  remain  focused  on 
facility  issues.  In  response  to  this 
comment,  we  added  the  word 
"facilities"  after  "recreational  boating" 
in  the  questions. 

Issue  3:  Two  comments  identified 
faulty  numbering  of  question's  in  the 
survey  instrument. 

Response:  We  revised  the  nimibering 
of  the  questions  in  all  Parts  of  the 
survey. 

Issue  4:  One  respondent  suggested  an 
answer  for  Part  B,  question  10  be 
revised  to  include  portable  toilet  dump 
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stations  instead  of  waste  pumpouts  due 
to  the  frequent  use  of  portable  toilets  by 
operators  of  boats  under  26  feet  in 
length. 

Response:  We  agree  in  part  with  this 
comment  and  revised  the  available 
answer  in  Part  A.  question  13  and  Part 
B.  question  10  to  read  as  follows, 
"pumpout/portable  toilet  dump 
stations."  Similar  changes  were  also 
made  to  Part  C  and  Part  D. 

Issue  5;  A  comment  regarding  Part  B, 
question  11  suggested  the  answers  be 
revised  to  include  launch  lanes  and 
parking  areas  as  these  are  facilities 
desired  by  operators  of  trailerable  boats. 
A  similar  comment  4vas  made  regarding 
Part  C.  question  16. 

Response:  Part  B,  question  10 
specifically  addresses  the  satisfaction 
levels  of  boaters  regarding  launch  ramps 
and  parking  areas.  Part  C,  question  16 
specifically  addresses  parking  areas, 
restrooms,  and  launch  areas.  No  changes 
were  made  in  response  to  these 
comments. 

Issue  6:  Two  comments  suggested  the 
respondent  identifying  question  in  Part 
C  be  revised  to  clearly  distinguish 
between  public  and  private  facilities. 

Response:  We  agree  and  revised  the 
■  answer  set  to  clearly  identify  public  and 
private  providers. 

Issue  7;  A  comment  suggested 
revising  Part  C,  question  4  to  focus  on 
transient  slips. 

Response:  We  disagree  as  the  survey 
was  designed  to  assess  the  needs  for  all 
recreational  boating  facilities.  We  did 
not  change  Part  C,  question  4  in 
response  to  this  conunent. 

Issue  8:  One  respondent  was  unclear 
about  which  questions  in  Part  A  refer  to 
boats  greater  than  or  equal  to  26  feet  in 
length.  The  same  comment  was  made 
regarding  Parts  B,  C,  and  D. 

Response:  We  agree  and  revised 
instructions  in  each  Part  for 
clarification. 

Issue  9:  A  respondent  suggested 
adding  logistical  instructions  to  Part  A 
questions  1-3,  Part  B  questions  1-3,  and 
Part  C  question  1  informing  respondents 
how  to  return  completed  siuveys  to  the 
appropriate  location. 


Response:  Each  State  agency 
administering  the  survey  is  responsible 
for  providing  logistical  instructions  to 
ensure  the  proper  return  of  completed 
surveys.  However,  in  response  to  this 
commeht,  we  added  instructions 
directing  the  respondents  to  return 
completed  surveys. 

Issue  10:  One  respondent  suggested 
altering  the  available  answers  in  Part  A, 
question  5  and  Part  B,  question  5  to 
clarify  where  the  vessels  are  kept  during 
the  boating  season. 

Response:  We  agree  and  changed  the 
answer  sets  in  each  question  to  clearly 
identify  that  the  general  location  is  the 
desired  response. 

Issue  1 1 :  One  comment  suggested  that 
the  words  "transient  tie-up  facilities"  in 
Part  A,  question  11  are  jargon  and 
require  definition. 

Response:  The  meaning  of  "transient 
tie-up  facilities"  is  defined  in  the 
Boating  Infrastructure  Grant  Program 
final  rule  which  appeared  in  the  Federal 
Register  on  January  18,  2001,  Volimie 
66,  Number  12,  pages  5282-5294.  No 
change  was  made  in  response  to  this 
comment. 

Issue  12:  One  comment  suggested  Part 
C  and  Part  D  would  be  easier  to 
complete  if  respondents  Were  able  to 
focus  on  answering  questions  pertaining 
to  each  facility  managed,  as  opposed  to 
answering  questions  for  all  facilities 
before  continuing  to  the  next  question. 

Response:  Diu"ing  the  revision  of  this 
survey,  developers  discussed  this 
option.  In  order  to  keep  the  survey  as 
short  as  possible,  the  current  format  was 
selected  with  the  understanding  that 
States  administering  the  survey  have 
substantial  flexibility  regarding 
presentation  of  the  survey  to  potential 
respondents.  No  change  was  made  in 
response  to  this  comment. 

Title:  Boating  Infrastructure  Grant 
Program  Survey. 

OMB  Control  Number:  1018-0106 
expires  3/31/2003.  The  Service  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  imless  it  displays  a 
currently  valid  OMB  control  number. 

Service  Form  Number:  3-2187. 


Type  of  information 


Boat  owners:  Part  A  

Boat  owners:  Part  B  

Boating  access  providers:  Part  C 
Boating  access  providers:  Part  D 


Total 


Frequency  of  Collection:  One-time. 
Description  and  Use:  The  Service 
administers  the  Boating  Infrastructiu^ 
Grant  Program  authorized  by  the 
Federal  Aid  in  Sport  Fish  Restoration 
Act.  Under  the  Act,  as  amended,  the 
Service  is  responsible  for  development 
of  a  survey  to  assess  the  needs  for 
facilities  for  recreational  boaters.  This 
survey  was  previously  approved  under 
the  referenced  OMB  control  number. 
This  request  is  for  approval  of  changes 
to  the  previously  approved  survey 
instrument.  These  changes  include 
dropping  certain  questions,  rewording 
others  for  clarity,  and  reformatting  the 
questioimaire.  making  it  easier  to 
understand  and  use.  These  changes 
reduced  the  hourly  biu-den  on 
respondents  by  20,277  hours.  Changes 
are  discussed  in  detail  in  this  notice 
under  Supplementary  Information. 

Additional  Information:  The  Service 
submitted  the  following  information 
collection  requirement  to  OMB  for 
review  and  approval  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Comments  are 
invited  on  (1)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility: 
(2)  the  accuracy  of  the  agency's 
estimates  of  burden  of  the  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and.  (4) 
ways  to  minimize  the  burden  of, 
collection  of  information  on 
respondents,  including  through  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Description  of  Respondents:  Boaters 
and/or  boating  access  providers  in  the 
States,  the  Commonwealth  of  Puerto 
Rico,  the  District  of  Columbia,  the 
Commonwealth  of  the  Northern  Mariana 
Islands.  Guam,  the  Virgin  Islands,  and 
American  Samoa. 

Completion  Time  and  Response 
Estimate: 


Number  of 
interviews* 


11,200 

28,000 

8.400 

4.000 


Average  time 
required  per 
response  (min- 
utes) 


12 
12 
20 
20 


Annual  burden 
hours 


2,240 
5,600 
2.800 
1,333 


11.973 


•These  numbers  are  not  additive  since  some  of  the  boaters  will  fill  out  botli  Parts  A  and  B,  and  most  of  the  providers  will  fill  out  both  Parts  C 
and  D. 
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The  gathering  of  information  from 
applicants  to  assess  recreational  boating 
facility  needs  is  authorized  under  the 
Federal  Aid  in  Sport  Fish  Restoration 
Act  (16  U.S.C.  777-777V.).  Information 
from  this  survey  will  be  used  to  assess 
the  needs  for  recreational  boating 
facilities.  Your  participation  in 
completing  this  form  is  not  required  to 
obtain  benefits  under  the  Boating 
Infrastructure  Grant  Program.  Once 


submitted,  this  survey  becomes  public 
information  and  is  not  protected  imder 
the  Privacy  Act.  The  public  reporting 
burden  for  this  survey  is  estimated  at  10 
to  25  minutes  per  response,  including 
time  for  gathering  information  and 
completing.  Direct  comments  to  the 
Service  Information  Collection 
Clearance  Officer,  (1018-0106),  U.S. 
Fish  and  Wildlife  Service,  MS  222- 


ARLSQ;  1 849  C  Street  N. W. , 
Washington,  D.C.  20240. 

An  agency  may  not  conduct  and  a 
person  is  not  required  to  complete  a 
collection  of  information  unless  a 
currently  valid  OMB  control  number  is 
displayed. 

Dated:  January  2,  2002. 
Rebecca  MuUin, 

Information  Collection  Clearance  Officer. 


BOATING  INFRASTRUCTURE  GRANT  PROGRAM  NATIONAL  FRAMEWORK 

PART  A:  RECREATIONAL  BOATING  NEEDS  ASSESSMENT  QUESTIONNAIRE  FOR  BOATERS  WITH  BOATS  26  FEET 

OR  MORE  IN  LENGTH 

Please  answer  the  following  questions  about  your  boating  activities  in  [name  of  State].  [Add  comment  about  confiden- 
tiality if  applicable  imder  state  law]  ^ 

1.  Do  you  own  a  boat  26  feet  or  more  in  length? 

D  Yes.        D  No.  You  need  not  complete  this  questionnaire.  [If  this  is  a  mail  survey,  please  stop  and  return  the  survey] 

2.  Have  you  bjoated  in  [name  of  State]  within  the  past  2  years? 

D  Yes.        D  No.  You  need  not  complete  this  questionnaire.  [If  this  is  a  mail  survey,  please  stop  and  return  the  survey] 

3.  Do  you  boat  mainly  for  recreation  (NOT  for  work)? 

D  Yes.        D  No.  You  need  not  complete  this  questioimaire.  {If  this  is  a  mail  survey,  please  stop  and  return  the  survey] 

4.  What  type  of  boat  or  boats  do  you  own?  (Please  check  all  that  apply) 
n  Cabin  cruiser  (gasoline)        D  Cabin  cruiser  (diesel)        Q  Sailboat 

Houseboat/pontoon  boat        D  Open  motor  boat        Q  Trawler 
D  Other  (please  specify)_ 

FOR  QUESTIONS  5-9  PLEASE  REFER  TO  THE  BOAT  OVER  26  FEET  IN  LENGTH  THAT  YOU  USE  THE  MOST 

5.  Where  do  you  usually  keep  this  boat  during  the  boating  season?  (Please  check  the  one  that  MOST  applies.  If  you 
keep  your  boat  in  a  location  other  than  yoiu'  home  please  name  the  specific  site) 


D  At  waterfront  property,  wtiich  is  your  permanent  residence 
n  At  waterfront  property,  which  is  your  seasonal  residence  .. 
n  On  the  water  at  a  public  or  private  marina  


D  At  a  'dry-stack'  marina  or  other  storage  facility 
D  Other  (specify) j  


State 

State 

State/City/town:_ 
Site  name: 


State/City/town: 
Site  name: 


State/City/town: 
Site  name: 


6.  How  many  days  a  year  do  you  use  this  boat  to  go  boating  in  [name  of  state]?  (Please  check  the  one  that  MOST 
applies.) 

D  1  to  10  days  a  year 

D  11  to  20  days  a  year      ' 

D  21  to  50  days  a  year 

D  More  than  50  days  a  year 

7.  How  long  is  typical  boating  trip  for  you  in  [name  of  state]?  (Please  check  the  one  that  MOST  applies.) 

n  Day  trip  or  weekend 

D  Extended  trip  longer  than  one  weekend 

8.  Where  do  you  go  in  this  boat?  (Please  check  the  one  that  MOST  applies.) 
D  One  the  water  body  in  which  it  is  kept 

D  Connected  waters  up  to  25  miles  from  'home  port' 
D  Connected  waters  26  to  50  i^iles  from  'home  port' 
D  To  destinations  over  50  miles 

9.  What  is  the  average  distance  that  you  travel  in  your  boat  on  a  day  of  boating  in  [name  of  state]? 

D _miles. 

10.  Do  you  think  there  are  enough  transient  tie-up  facilities  in  [name  of  State]!  (Please  rate  on  a  scale  of  1  to  5.) 


No,  need 
alotmore 


No,  need  a 
few  more 


Die  right 
amount 


Yes,  more' 
ttian  enough 


Yes,  there 
are  too  many 


\ 


11.  Please  identify  3  areas  in  [ncane  of  State]  where  you  see  the  greatest  need  for  more  transient  tie-up  £icilities. 
(Please  be  as  specific  as  possible  and  name  the  country  and  city  or  town,  and  the  area  name  or  location.) 
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Area  nanfie  and/or  location  (such  as  lake,  skxjgh,  t)ay, 
hartxx,  section  of  river  or  otfier) 


12.  Thinking  about  the  boating  area(s)  you  just  mentioned  in  Question  #11,  what  kinds  of  features  do  you  think  are 
needed  at  each?  (Please  check  all  that  apply.) 


Transient  slips  or  tie-up  facilities 

Transient  moorings 

Fuel  (gasoline)  

Fuel  (diesel) 

Utilities  (electric,  water,  phone)  

Restrooms 

Sewage  pumpout/portat)te  toilet  dump  statk)ns 
Other  (specify) 
Other  (specify) 
Otfier  (specify) 


Area  #1 


n 
a 

D 
D 
D 
D 
D 


Area  #2 


D 
D 
D 
D 
D 
D 
D 


Area  #3 


D 
D 
D 
D 
D 
D 
D 


13.  Why  don't  you  boat  more  often  in  [name  of  Stated.  Please  rate  how  the  following  factors  may  impact  your  decision 
NOT  to  boat  in  [name  of  State]  more  frequently.  (Please  check  one  for  each  factor  listed.) 


Too  few  transient  slips,  moorings,  or  tie-up  facilities  

Inaccessibility  due  to  shaltow  water/channel  depths' 

Lack  of  information  about  transient  tie-up  facility  tocations 

Inadequate  facilities  (fuel,  utilities,  restrooms) 

Congested  watenways  (boats  trafffc)  

Poor  water  quality  for  fishing 

Poor  water  quality  for  swimming  

Other  (specify)  

Other  (specify)  

Other  (specify)  


No  impact 


D 
D 
D 
D 
D 
D 
□ 
D 
D 
D 


Low  impact 


D 

D 

D 

D 

D- 

D 

D 

D 

D 

D 


Medium 
impact 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


High  impact 


D 

a 

D 

n 

D 
D 
D 
D 

a 

D 


Does  not 
apply 


D 
D 
D 
D 
D 
D 
D 
D 
D 

n 


14.  How  do  you  reach  the  shoreline  from  your  boat?  (Please  check  ALL  that  apply.) 
D  Via  shore  slip  or  other  transient  tie-up  facility 

□  Via  a  dinghy  from  a  moored  or  anchored  position 
n  Pulling  onto  shore  or  close  to  shore 
D  Other 

15.  If  you  checked  MORE  THAN  ONE  option  in  Question  #14  above,  which  do  you  prefer?  (Please  check  the  one 
that  you  MOST  prefer.) 

D  Via  shore-side  slip  or  other  transient  tie-up  facility 
D  Via  a  dinghy  from  a  moored  or  anchored  position 
n  Pulling  onto  shore  or  close  to  shore 
n  Other - 

16.  What  is  the  minimum  water  depth  in  feet  required  for  safe  operation  of  the  boat  you  use  the  most? 
D feet. 

17.  Please  use  the. space  below  to  make  any  other  comments  or  suggestions  about  recreational  boating  facilities  in 
your  State. 


In  accordance  with  the  Paperwork  Reduction  Act  of  1995  (44  U.S.C.  3501)  and  the  Privacy  Act  of  1974  (U.S.C. 
552),  please  be  advised  that: 

The  gathering  of  information  from  applicants  to  assess  recreational  boating  facility  needs  is  authorized  under  the 
Federal  Aid  in  Sport  Fish  Restoration  Act  (16  U.S.C.  777-777V).  Information  fit)m  this  survey  will  Jbe  used  to  assess 
the  needs  for  recreational  boating  facilities.  Your  participation  in  completing  this  form  is  not  required  to  obtain  benefits 
imder  the  Boating  Infrastructure  Grant  Program.  Once  submitted,  this  survey  becomes  public  information  and  is  not 
protected  under  the  Privacy  Act.  The  public  reporting  burden  for  this  survey  is  estimated  at  10  to  25  minutes  per 
response,  including  time  for  gathering  information  and  completing.  Direct  comments  to  the  Service  Information  Collection 
Clearance  Officer.  (1018-0106).  U.S.  Fish  and  Wildlife  Service,  MS  222-ARLSQ;  1849  C  Street  NW.,  Washington.  DC 

20240. 

An  agency  may  not  conduct  and  a  person  is  not  required  to  complete  a  collection  of  information  unless  a  currently 

valid  ONffl  control  number  is  displayed. 
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PART  B:  BOATING  NEEDS  ASSESSMENT  QUESTIONNAIRE  FOR  BOATERS  WITH  BOATS  UNDER  26  FEET  IN  LENGTH 

Please  answer  the  following  questions  about  your  boating  activities  in  [name  of  State].  [Add  comment  about  confiden- 
tiality if  applicable  under  state  law] 

1.  Do  you  own  a  boat  under  26  feet  in  length? 

D  Yes.        D  No.  You  need  not  complete  this  questionnaire.  [If  this  is  mail  survey,  please  stop  and  return  the  survey] 

2.  Have  you  boated  in  [name  of  State]  within  the  past  2  years? 

D  Yes.        D  No.  You  need  not  complete  this  questionnaire.  [If  this  is  a  mail  survey,  please  stop  and  return  the  survey] 

3.  Do  you  boat  mainly  for  recreation  (NOT  for  work)? 

D  Yes.        D  No.  You  need  not  complete  this  questionnaire.  [If  this  is  a  mail  survey,  please  stop  and  return  the  survey] 

4.  What  type  of  boat  or  boats  do  you  own?  (Please  check  all  that  apply.) 
n  Cabin  cruiser  (gasoline) 

D  Cabin  cruiser  (diesel) 

D  Houseboat/pontoon  boat 

n  Sailboat 

n  Bass  boat/jon  boat 

n  Open  motor  boat 

D  Personal  water  craft 

n  Jet  drive  boat 

D  Unpowered  rowboat 

D  Canoe/kayak 

D  Sailboard 

n  Inflatable  boat/raft 

D  Other  (please  specify) 


FOR  QUESTIONS  5-7  PLEASE  REFER  TO  THE  BOAT  UNDER  26  FEET  IN  LENGTH  THAT  YOU  USE  THE  MOST 

5.  Where  do  you  usually  keep  this  boat  during  the  boating  season?  (Please  check  the  one  that  MOST  applies.  If  you 
keep  your  boat  in  a  location  other  than  your  home,  please  name  the  specific  site.) 

D  Public  or  private  marina 

D  At  home  on  a  trailer 

n  In  a  rented  dry  storage  area  (that  is  not  a  marina) 

D  Waterfront  property  that  you  own,  rent,  or  lease 

D  Other ' 

6.  How  do  you  put  your  boat  in  the  water  in  [name  of  State]? 
D  I  use  a  trailer        D  I  carry  it  down  to  the  water 

7.  How  many  miles  (one  way)  do  you  typically  transport  the  boat  over  land  to.  go  boating  in  [name  of  State]? 

D 

8.  Please  identify  3   [name  of  State]  areas  where  you  see  the  greatest  need  for  more  boat  access  sites.  (Please  be 
as  specific  as  possible  and  name  the  county  and  city  or  town,  and  the  area  name  or  location). 


Area 

County  and  city  or  town 

Area  name -and/or  location  (such  as  lake,  slough,  bay, 
hartwr,  section  of  river  or  other) 

Area#1 
Area  #2 
Areajt>3 

f 

9.  Thinking  about  the  boating  area(s)  you  just  mentioneii  in  Question  #8,  what  kinds  of  support  features  do  you  think 
are  needed  at  each?  (Please  check  all  that  apply.) 


AFea#1 


Area  #2 


Area  it's 


Carry-down  walkway  to  the  water's  edge 

Boarding  floats 

Launch  rarTip 

Parking 

Sewage  pumpout/portabie  toflek  dump  statkms 

Restrooms/showers  

Other  (specify) 
Ottwr  (specify) 
Other  (specify) 


mMi 


n 

D 

n 

n 

D 
D 


D 

n 
n 

D 
D 

n 


D 
D 
D 
D 
D 
D 


10.  Please  rate  how  the  following  factors  may  impact  your  decision  NOT  to  boat  in  [name  of  State]  mpre  frequently. 
(Please  check  one  for  each  factor  listed.) 


r»to  impact 

Low  impact 

Medium 
impact 

High  impact 

Does  not 
apply 

Too  few  boat  access  sites ^ 

D 

D 

D 

D 

D 
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Lack  of  information  about  access  site  locatrons 
Inadequate  facilities  (fuel,  utilities,  restrooms)  .. 

Congested  waterways  (boat  traffic)  

Poor  water  quality  for  fishing 

Poor  water  quality  for  swimming  

Other  (specify)  

Other  (specify)  '. 

Other  (specify) 


No  impact 


a 

D 

n 

D 
D 
□ 

n 
n 


Low  impact 


Medium 
impact 


High  impact 


I       Does  not 
apply 


D 

a 

D 
D, 

n' 
n 
a 

□ 


n 
n 

D 
D 
D 
D 

n 
n 


D 
D 
D 
D 
D 
■D 
D 
D 


D 

n 

D 
D 

n 

n 

D 
D 


11.  Do  you  think  there  are  enough  boat  access  sites  in  [state  name]!  (Please  rate  on  a  scale  of  1  to  5.) 

The  right  amount 


No,  need  a  lot 
more 


No,  need  a  few 
more 


Yes,  more  than 
enough 


Yes,  there  are  too 
many 


1  .2  3  4  5 

12.  Please  use  the  space  below  to  make  any  other  comirients  or  suggestions  about  recreational  boating  facilities  in 
your  State.         - 


In  accordance  with  the  Paperwork  Reduction  Act  of  1995  (44  U.S.C.  350  1)  and  the  Privacy  Act  of  1974  (U.S.C. 
552),  please  be  advised  that:  j       j       u 

The  gathering  of  information  from  applicants  to  assess  recreational  boating  facility  needs  is  authorized  under  the 
Federal  Aid  in  Sport  Fish  Restoration  Act  (16  U.S.C.  777-777k).  Information  from  this  survey  will  be  used  to  assess 
the  needs  for  recreational  boating  facilities.  Your  participation  in  completing  this  form  is  not  required  to  obtain  benefits 
under  the  Boating  Infrastructure  Grant  Program.  Once  submitted,  this  survey  becomes  public  information  and  is  not 
protected  under  the  privacy  Act.  The  public  reporting  burden  for  this  survey  is  estimated  at  10  to  25  minutes  per 
response,  including  time  for  gathering  information  and  completing.  Direct  comments  to  the  Service  Information  Collection 
Clearance  Officer,  (1018-0106),  U.S.  Fish  and  Wildlife  Service,  MS  222-ARLSQ:  1849  C  Street  N.W.,  Washington,  D.C. 

20240.  ,      ,  ,  1 

An  agency  may  not  conduct  and  a  person  is  not  required  to  complete  a  collection  of  information  unless  a  currently 

valid  0MB  control  number  is  displayed. 

PARTC 

If  you  operate  a  marina  or  other  tie-up  facility  in  [name  of  State]  that  serves  boats  26  feet  or  more  in  length, 
please  answer  the  following  questions.  If  you  do  not  operate  facilities  for  boats  26  feet  or  more  in  length  but  do 
operate  an  access  site  that  services  trailerable  or  car  top  boats  under  26  feet  in  length,  please  go  to  Part  D  below. 

IF  YOU  OPERATE  MORE  THAN  5  FACILITIES  PLEASE  ESTIMATE  RESPONSES  FOR  ALL  YOUR  FACILITIES  COM- 
BINED. PLACE  ANSWERS  UNDER  FACILITY  #1. 

RECREATIONAL  BOATING  NEEDS  ASSESSMENT  QUESTIONNAIRE  FOR  PROVIDERS 

Please  answer  the  following  questions  about  your  boating  facility  or  access  site  in  [name  of  State].  [Add  comment 
about  confidentiality  if  applicable  under  state  law] 

1.  Are  you  a  public  or  private  boating  facilities  provider  in  [name  of  State]? 
D  Private  provider  available  to  the  public  {Non-government  agency) 

D  Private  provider  unavailable  to  the  public  (You  need  not  complete  this  questionnaire.  If  this  is  a  mail  survey,  please 

stop  and  return  the  siu^ey) 

D  Public  provider  (Government  agency — includes  private  leases  on  public  land) 

D  Neither  (You  need  not  complete  this  questionnaire.  If  this  is  a  mail  survey,  please  stop  and  return  the  survey) 

2.  How  many  boating  facilities  for  boats  over  26  feet  do  you  operate  in  [name  of  State]? 

□ facility(ies) 

3.  Please  fist  the  boating  facility  or  facilities  in  [name  of  State]  that  you  operate  or  manage  for  boats  26  feet  or  more 
in  length. 


- 

Name  of  facility  (marina, 
courtesy  dock,  etc) 

County/city  or  town 

Area  (Lake,  cove,  skwjgh. 

bay,  harbor  or  sectkm  of 

river) 

Latitude  {tongitude  or  GPS 

Facility  #1: 

Facility  #2: 

Facility  #3: 

Facility  #4: 

Facility  #5: 
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4.  For  each  facility  listed  in  Question  #3,  indicate  the  requirements  for  boater  use.  (Check  all  that  apply.  List  facilities 
in  same  order  as  Question  #3.) 


Facility  #1  :..^. 

Facility  #2 *. 

Facility  #3 |. 

Facility  #4 '.. 

Facility  #5 


None  (first  come 
first  served) 


D 
D 
D 
D 
D 


Club  memt>ership 
required 


D 
D 
D 
D 
D 


Reservations 
required 


D 
D 

D 
D 
D 


Fee  charged 


n 
n 
n 

n 
n 


5.  For  each  facility  listed  in  Question  #3.  estimate  the  number  of  transient  tie-up  slips,  pennanent  tie-up  slips,  transient 
moorings  and  pennanent  moorings.  (List  facilities  in  same  order  as  Question  #3.) 


Number  of  transient  slips/ 
tie-ups 

Number  of  permanent 
slips/tie-ups 

Number  of  transient  moor- 
ings 

Number  of  permanent 
nfKX)rings 

Facility  jfl: 

Facility  #2: 

Facility  #3: 

Facility  #4: 

Facility  #5: 

, 

6.  For  each  facility  listed  in  Question  #3,  identify  the  types  of  support  features  available  at  the  facilities.  (Check  all 
that  apply.  List  facilities  in  same  order  as  Question  #3.) 


.    Gas  fuel 

Diesel  fuel 

Restrooms 

Sewage 

pumpout/dump 

stations 

Electricity 

Water 

Telephones 

FacHity  #1  ...". 

Facility  #2 

Facilftv#3 

n 
n 

D 

■  n 

n 

D 

o 

D 

D 
D 
D 
D 

n 

D 
D 
D 
D 

n 

D 
D 
D 

n 

D 

D 
D 
D 

n 

Facility  #4 

Facility  #5 

n 
n 

7.  For  each  facility  that  you  listed  in  Question  #3,  what  repairs,  replacements,  expansions,  or  additions  do  you  think 
are  needed  or  you  would  do  if  you  could?  (Check  all  that  apply.  List  facilities  in  same  order  as  Question  #3.) 


Facility  #1 


None 


Repair 


Replace 


Expand 


Add 


Does  not 
apply 


Transient  slips  or  tie-ups 

Transient  moorings  

Gasoline  facilities .,. 

Diesel  fuel  facilities  \. 

Restrooms .-. .j. 

Pumpout/dump  stations  ^. 

Elecbicity I 

Water...., ',. 

Telephone  

Oil  disposal  

Ottier  (specify) ,. 

Other  (specify) 


D 

a 

D 
D 
D 
D 
D 
D 

a 

D 
D 
D 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


D 
D 
D 
D 
D 
D 
D 
D 
D 

n 
n 
n 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


D 
D 
D 
D 
D 
D 
D 
D 

n 

D 
D 
D 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 

n 


Facility  J|f2 


None 


Repair 


Replace 


Expand 


Add 


Does  not 
apply 


Transient  slips  or  tie-ups  

Transient  moorings  >. 

Gasoline  facilities 

Diesel  fuel  facilities  .'. 

Restrooms i. 

Pumpout/dump  stations ». 

Elec^idty 

Water ,. 

Telephone  ♦. 

Oil  disposal  t. 

Ottief  (specify)  ;. 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


D 
D 
D 
D 
D 

a 

D 
D 
D 
D 
D 


n 
a 
a 
n 
n 
n 

D 
D 
D 
D 
D 


D 

a 

D 
D 
D 
D 
D 
D 
D 
D 
D 


D 
D 
D 
D 
D 
D 
D 
D 
D 

n 

D 
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Facility  #2 

None 

Repair 

Replace 

Fxpand 

Add 

Does  not 
apply 

Other  (specify)  

□ 

D 

D 

D 

D 

D 

Facility  *3 


Transient  slips  or  tie-ups 

Transient  moorings  

Gasoline  facilities 

Diesel  fuel  facilities 

Restrooms 

Pumpout/dump  stations 

Electricity 

Water 

Telephone  

Oil  disposal  

Other  (specify)  

Other  (specify)  


Facility  #4 


FacHity  #5 


Transient  slips  or  tie-ups 

Transient  moorings  

Gasoline  facilities 

Diesel  fuel  facilities  

Restrooms 

Pumpout/dump  stations  . 

Electricity  ....i 

Water 

Telephorie  

Oil  disposal  

Other  (specify)  

Other  (specify)  


None 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


Repair 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


Replace 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


Expand 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


Transient  sHps  or  tie-ups 

Transient  moorings  

Gasoline  facilities 

Diesel  fuel  facilities  

Restrooms 

Pumpout/dump  stations 

Electricity 

Water 

Telephone  

Oil  disposal  

Other  (specify)  

Ottier  (specify)  


None 


D 
D 

n 

D 
D 
D 
D 
D 
D 
D 
D 
D 


Repair 


D 
D 
D 
D 
D 
D 
D 
D 

a 

D 

D 
D 


Replace 


n 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


Expand 


D 

a 
n 

D 
D 

n 

D 
D 

n 

D 
D 

a 


None 


D 
D 

n 

D 
D 
D 
D 
D 
D 
D 
D 
D 


Repair 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 

n 

D 


Replace 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


Expand 


D 

n 

D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


Add 


D 
D 

a 

D 
D 
D 
D 
D 
D 
D 
D 
D 


Add 


D 
D 
D 
D 
□ 
D 
D 
D 
D 
D 
D 
D 


Add 


D 
D 
D 
D 
D 

n 

D 
D 
D 
D 
D 
D 


Does  ncA 
apply 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


Does  not 
apply 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


Does  not 
apply 


D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 
D 


8.  F;or  all  of  your  facilities  combined  in  (name  of  State],  please  identify  how  boaters  know  about  your  facilities.  (Check 
all  that  apply). 


Paid  advertising 

State  publications 

Chamber  of  com- 
merce 

Wortd  wide  web/Inter- 
net 

other  (specify) 

Other  (specify) 

D 

D 

D 

n 

9.  Below  is  a  list  of  reasons  why  boaters  may  use  the  facilities  you  Hsted  in  Question  #3.  Why  do  you 
public  uses  each  facility?  (Check  all  that  apply  for  each  facility.  List  facilities  in  same  order  as  Question  #3. 


think  the 


Close  to  popu- 
lation centers 

Good  boating 
waters 

Good  support 
services  slips, 
fuel,  rest- 
rooms, 
pumpouts, 
etc.) 

Reasonat>lje 
cost 

Swimming 
opportunities 

Fishing 
opportunities 

— t ■- 

Other 
(specify) 

FaciHty#1  

Facility  #2 

Facility  #3 

D 
D    . 

D 
D 
D 

D 

D 
D 

D 
D 
D 

D 
D 
D 

n 
n 

D 

»J_J I 
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Facility  #4 
Facility  #5 


Close  to  popu- 
lation centers 


D 


Good  boating 
waters 


D 
D 


Good  support 
services  (slips, 
fuel,  rest- 
rooms, 
pumpouts, 
ete.) 


a 


Reasonable 
cost 


D 
D 


Swimming 
opportunities 


D 
D 


Fishing 
opportunities 


n 
n 


other 
(specify) 


10.  Please  rate  the  overall  condition  of  the  facility{ies)  you  listed  in  Question  $3.  (Please  check  one  for  each  facility. 
List  facilities  in  same  order  as  Question  #3.) 


Poor  (requires 
upgrade  now) 


Fair  (will  re- 
quire upgrade 
within  the  next 

2  to  5  years) 


Good  (will  re- 
quire upgrade 
within  6  to  10 
years) 


Excellent  (no 

improventents 

needed  for 

more  than  10 

years) 


Facil(ty#1 
Facility  #2 
Facility  #3 
Facility  #4 
Facility  #5 


± 


D 
D 
D 
D 
D 


D 
D 
D 
D 
D 


D 
D 
D 
D 
D 


D 

D- 

D 

D 

D 


11.  Do  you  think  there  are  enough  boat  tie-up  facilities  in  [name  of  State]? 
D  Yes        D  No 

12.  If  public  funding  sources  were  available  for  facility  repair,  improvement,  expansion,  or  additions,  would  you  be 
interested?  j 

D  yes        D  No  ' 

13.  Please  provide  any  conunents  about  recreational  boating  feicilities  not  covered  in  this  section. 


hi  accordance  with  the  Paperwork  Reduction  Act  of  1995  (44  U.S.C.  3501)  and  Privacy  Act  of  1974  (U.S.C.  552), 
please  be  advised  that: 

The  gathering  of  information  from  applicants  to  assess  recreational  boating  facility  needs  is  authorized  imder  the 
Federal  Aid  in  Sport  Fish  Restoration  Act  (16  U.S.C.  777-777V).  Information  from  this  Survey  will  be  used  to  assess 
the  needs  for  recreational  boating  facilities.  Your  participation  in  completing  this  form  is  not  required  to  obtain  benefits 
under  the  Boating  InfrastTuctiue  Grant  Program.  Once  submitted,  this  survey  becomes  public  information  and  is  not 
protected  under  me  Privacy  Act.  The  pubDc  reporting  biuden  for  this  survey  is  estimated  at  10  to  25  minutes  per 
response,  including  time  for  gathering  information  and  completing.  Direct  comments  to  the  Service  Information  Collection 
Clearance  Officer,  (1018-0106),  U.S.  Fish  and  Wildlife  Service,  MS  222-ARLSQ;  1849  C  Street  N.W.,  Washington,  D.C. 
20240. 

An  agency  may  not  conduct  and  a  person  is  not  required  to  complete  a  collection  of  information  unless  a  currently 
valid  OK&  control  niunber  is  displayed. 

I  PARTD 

If  you  operate  a  boating  facility  or  access  site  for  trailerable  or  car  top  boats  under  26  feet  in  length,  please  answer 
the  following  questions. 

IF  YOU  OPERATE  MORE  THAN  5  ACCESS  SITES,  PLEASE  ESTIMATE  FOR  ALL  YOUR  FACDJTIES  COMBINED. 

PLACE  ANSWERS  UNDER  FACILITY  #1 

14.  How  many  boating  facilities  or  access  sites  for  boats  under  26  feet  in  length  do  you  operate  in  [name  of  State!? 
fiacilities  or  access  sites  ■  - 

15.  Please  Ust  the  boating  facility(ies)  or  access  site(s)  that  you  operate  or  manage  in  [name  of  State]  for  boats  under 
26  feet  in  length.  (Please  list  each  specific  site.) 


• 

Site  name 

County/city  or  town 

Area  (lake,  cove,  slough, 

bay,  hartx>r,  or  section  of 

river) 

Latitute/longitude  or  GPS 

FacHity#1: 

Facility  «2: 

Facaity#3: 

Facility  #4. 

Facility  #5: 

16.  For  each  facility  listed  in  Question  #15,  please  indicate  any  requirements  for  boater  use.  (Check  all  that  apply. 
List  access  sites  in  same  order  as  Question  #15.) 
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Facility  #1 
Facility  #2 
Facility  #3 
Facility  #4 
Facility  #5 


None  (first  come 
first  served) 


D 

n 

D 
D 
D 


Club  membership 
required 


D 
D 
D 
D 

D 


Reservations 
required 


D 
D 
D 
D 

a 


Fee  charged 


D 
D 

n 
n 

D 


17.  For  each  facility  listed  in  Question  #15,  identify  the  types  of  support  features  available  at  each  facility, 
all  that  apply.  List  access  sites  in  same  order  as  Question  #15). 


(Check 


Facility  #1 
Facility  #2 
Facility  #3 
Facility  #4 
Facility  #5 


Carry  down 
paths,  etc. 


D 
D 

n 

D 
D 


Launch  ramps 


D 
D 

a 

D 
D 


Boarding  floats 


D 
D 
D 
D 

a 


Sewage 

pumpout/dump 

stations 


D 
D 
D 
D 
D 


Parldng 


D 

n 

D 
D 
D 


Restrooms 


D 
D 
D 
D 
D 


18.  For  each  facility  listed  in  Question  #15,  what  repairs,  replacements,  expansions,  or  additions  do  you  think  «re 
needed?  (Check  one  for  each  feature.  List  access  sites  in  same  order  as  Question  #15.) 


Facility  #1 


Carry-down  walkway  to  . 

Launch  ramp 

Boarding  ftoats 

Parking 

Restrooms 

Pumpout/dump  stations 

Other  (specify)  

Other  (specify)  


None  needed 


D 
D 
D 
D 
D 
D 
D 
D 


Facility  #2 


Carry-down  walkway  to 

Launch  ramp 

Boarding  floats 

Parking 

Restrooms 

Pumpout/dump  stations 

Other  (specify)  

Other  (specify)  


Norie  needed 


D 
D 
D 
D 
D 

n 

n 

D 


Facility  #3 


Carry-down  walkway  to 

Launch  ramp 

Boarding  floats 

Parking 

Restrooms 

Pumpout/dump  statkms 

Other  (specify)  

Other  (specify)  


None  needed 


D 
D 

a 

D 
D 
D 
D 

n 


Facility  #4 


Carry-down  walkway  to  water's  edge 

Launch  ramp 

Boarding  floats 

Parking ..' 

Restrooms 

Pumpout/dump  stations  

Other  (specify)  

Other  (specify)  


None  needed 


D 
D 
D 
D 
D 
D 
D 
D 


Repair 


D 
D 
D 
D 
D 
D 
D 
D 


Repair 


D 
D 
D 
D 
D 
D 

a 

D 


Repair 


D 
D 

n 

D 
D 
D 
D 

D 


Repair 


D 
D 
D 
D 

n 

D 
D 
D 


Replace 


D 
D 
D 
D 
D 
D 
D 
D 


Replace 


D 
D 
D 
D 

a 

D 
D 
D 


Replace 


D 
D 
D 
D 
D 
D 
D 
D 


Replace 


D 
D 
D 
D 

n 

D 
D 
D 


Expiand 


D 
D 
D 
D 
D 
D 
D 
D 


Expand 


D 
D 

n 
o 

D 

n 

D 
D 


Expand 


D 
D 
D 
D 
D 
D 
D 
D 


Expand 


D 

n 
n 

D 
D 
D 
D 

D 


Add 


D 
D 
D 
D 
D 
D 
D 
D 


Add 


D 
D 
Q 
D 
D 
D 
D 
D 


Add 


D 
D 
D 
D 

a 

D 
D 
D 


Add 


D 
D 
D 
D 
D 
D 
D 
D 


Does  not 
apply 


D 
D 
D 

P 
D 
D 
D 
D 


Does  not 
apply 


D 

n 

D 

a 

D 
D 
D 
D 


Does  not 
apply 


n 

D 
D 
D 

n 

D 
D 

n 


Does  not 
apply 


D 
D 

a 
a 
n 
n 
n 

D 
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Fadmy#5 


None  needed 


Repair 


Replace 


Expand 


Add 


Does  not 
apply 


Carry-down  walkway  to  . 

Launch  ramp 

Boarding  floats 

Parking 

Restrooms 

Pumpout/dump  stalkxis 

Otiier  (specify)  

Otfjer  (specify)  „. 


a 

D 
D 
D 
D 
D 
D 
D 


D 
D 
D 
D 
D 
D 
D 
D 


D 
D 
D 
.D 
D 
D 
D 
D. 


D 
D 
D 
D 
D 
D 
D 
D 


D 
D 
D 
D 
D 
D 

n 

d 


n 
n 

D 

n 

D 
D 
D 

n 


19.  For  all  of  youi  facilities  combined  in  [name  of  State],  identify  how  boaters  know  about  your  facilities  (Check 
all  that  apply.)  I 


Paid  advertising 

State  publications 

Chamt)er  of  Com- 
merce 

WorWwkieweb 

Other  (specify) 

other  (specify) 

D 

D 

D 

D 

n 

D 

20.  Below  is  a  list  of  reasons  why  boaters  may  use  facilities  you  identified  in  Question  #15.  Why  do  you  think 
the  public  uses  each  facility?  (Check  all  that  apply.  List  access  sites  in  same  order  as  Question  #15.) 


' 

•  1 

Ck)se  to  popu- 
latkxi  centers 

Good  boating 
waters 

Good  support 
services  (slips, 
fuel,  rest- 
rooms, 
pumpouts, 
etc.) 

Reasonable 
cost 

Fishffig 
opportunities 

Swimming 
opportunities 

Other 
(specify) 

Facility  #1  

Facility  #2 

Faciiity#3 

D 

D 

:  D 

D 

■     D 

D 
D 
D 
D 
D 

a 

D 
D 
D 
D 

D 
D 
D 
D 
.D 

D 
D 
D 
D 
D 

D 
D 
D 
D 
D 

Facilty#4 

Facility  #5 

21.  Please  rate  the  overaU  condition  of  the  facility(ies]  you  listed  in  Question  #15.  (Check  one  for  each  facility.  List 
access  sites  in  same  order  as  Question  #15.) 


Poor 

(requires  upgrade 

now) 


Fair 
(wHI  require  up- 
grade wittiin  tfie 
next  2  to  5  years) 


Good 
will  require  up- 
grade witNn  6  to 
10  years) 


Excellent 

(no  Improvements 

needed  for  more 

than  10  years) 


Facility  #1 
Facility  #2 
Facility  #3 
Facility  #4 
Facilily«5 


D 
D 
D 
D 

D 


a 

D 

n 

D 

n 


D- 

D 
D 
D 
D 


n 

D 

n 

D 
D 


22.  Do  you  think  there  are  enough 
boating  facilities  or  access  sites  in  [state 
name]? 

D  Yes        D  No 

23.  If  public  funding  soiut»s  were 
available  for  access  site  repair, 
improvement,  expansion,  or  additions, 
would  you  be  interested? 

D  Yes       D  No  | 

24.  Please  provide  any  comments  about 
recreational  boating  facilities  or  access 
sites  not  covered  in  this  section. 


Thank  you  for  your  helpf  If  you 
would  like  a  representative  of  this  State 
to  contact  you  about  any  questions  and 
concerns  or  if  you  would  like  additional 
information  about  facility  and  site 
development  funding  sources,  please 


list  your  name,  facility,  telephone 
number,  and  best  time  to  contact  you. 

Name 

Facility  

Telephone    ; 

Time  

Paperwork  Reduction  Act  and  the 
Privacy  Ad — ^Notices 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  350  1) 
and  the  Privacy  Act  of  1974  (U.S.C. 
552),  please  be  advised  that: 

1.  llie  gathering  of  information  of  fish 
and  wildlife  is  authorized  by: 

(a)  The  Sportfishing  and  Boating 
Safety  Act,  Title  VII,  Subtitle  D,  Section 
7404  (16  U.S.C.  777g-l):  and, 

(b)  Title  50,  Part  86,  of  the  Code  of 
Federal  Regulations. 

2.  Information  requested  in  this  form 
is  purely  voluntary. 


3.  Routine  use  disclosures  may  also  be 
made: 

(a)  To  the  U.S.  Department  of  Justice 
when  related  to  litigation  or  anticipated 
litigation; 

(b)  Of  information  indicating  a 
violation  or  potential  violation  of 
statute,  regulation,  rule,  order  or  license 
to  appropriate  Federal,  State,  local,  or 
foreign  agencies  responsible  for 
investigation  or  prosecuting  the 
violation  or  for  enforcing  or 
implementing  the  statute,  rule, 
regulations,  order  or  license: 

(c)  From  the  record  of  an  individual 
in  response  to  an  inquiry  from  a 
Congressional  office  made  at  the  request 
of  that  individual  (42  FR 1903:  April  11. 
1977). 

4.  For  individuals,  personal 
information  such  as  home  address  and 
telephone  number,  financial  data,  and 


personal  identifiers  (social  security 
number,  birth  date,  etc.)  will  be 
removed  prior  to  any  release  of  survey, 
results. 

5.  The  public  reporting  burden  for 
this  information  collection  varies  on  the 
specific  activity  use  being  requested. 
The  relevant  burden  for  Ae  survey  is  10 
to  25  minutes.  This  burden  estimate 
includes  time  for  reviewing 
instructions,  gathering  and  maintaining 
data  and  completing  and  reviewing  the 
forms.  Direct  comments  regarding  the 
burden  estimate  or  any  other  aspect  of 
the  forms  to  the  Service  Information 
Clearance  Officer,  Fish  and  Wildlife 
Service,  Mail  Stop  222,  Arlington 
Square,  U.S.  Department  of  the  Interior, 
1849  C  street,  NW.,  Washington,  D.C. 
20240. 

Freedom  of  Information  Act — ^Notice 

For  organization,  businesses,  or 
individuals  operating  as  a  business  (i.e., 
permittees  not  covered  by  the  Privacy 
Act),  we  request  that  yuo  identify  any 
information  that  should  be  considered 
privileged  and  confidential  business 
information  to  allow  the  Service  to  meet 
its  responsibilities  under  FOIA. 
Confidential  business  information  must 
be  clearly  marked  "Business 
Confidential"  at  the  top  of  the  letter  or 
page  and  each  succeeding  page,  and 
must  be  accompanied  by  a  non- 
confidential summ€iry  of  the 
confidential  information.  The  non- 
confidential summary  and  remaining 
dociunents  may  be  made  available  to  the 
public  under  FOIA  [43  CFR 
2.15(d)(l)(i)l. 

Application  Processing  Fee 

There  is  no  processing  fee  associated 
with  this  survey. 

[FR  Doc.  02-295  Filed  1-4-02;  8:45  am) 
NtUNG  COOE  4310-SS-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Distribution  of  Fiscal  Year  2002 
Co^fitract  Support  Funds 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

action:  Notice  of  method  of  distribution 

and  use  of  FY  2002  contract  support 

funds. 
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SUMMARY:  The  purpose  of  this 
announcement  is  to  issue  the  Bureau  of 
Indian  Affairs  (BLA)  administrative 
instructions  for  implementing  Public 
Law  93-638,  as  amended.  These 
administrative  instructions  are  designed 
to  provide  BIA  p^sonnel  with 


assistance  in  carrying  out  their 
responsibilities  when  distributing 
Contract  Support  Funds  (CSF).  These 
instructions  are  not  regulations 
establishing  program  requirements. 
DATES:  The  CSF  Needs  Report  for 
ongoing/existing  contracts  and  annual 
funding  agreements  are  due  on  July  15, 
2002.  The  CSF  Needs  Reports  for  new 
and  expanded  contracts  and  annual 
funding  agreements  are  due  periodically 
throughout  the  year  as  the  need  arises. 
All  new  and  expanded  contracts  and 
annual  funding  agreements  starting 
between  October  11,  2001  and  January 
1,  2002,  will  be  considered  to  have  a^ 
January  1,  2002,  start  date. 
addresses:  Send  the  CSF  Needs  Report 
to  Jim  Thomas,  Bureau  of  Indian  Affairs, 
Division  of  Self-Determination  Services, 
1849  C  Street,  NW.,  MS-4660-MIB, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Thomas.  Chief,  Division  of  Self- 
Determination  Services,  Telephone 
(202)  208-5727. 

SUPPLEMENTARY  INFORMATION:  A  total  of 
$133,209,000  is  available  for  contract 
support  requirements  (excluding 
construction  requirements)  during  FY 
2002.  Congressional  language  allows  the 
use  of  $130,209,000  in  FY  2002  to  pay 
costs  of  ongoing/existing  self- 
determination  and  self-governance 
awards  for  programs  under  contract/ 
compact  before  FY  2002  and  $3,000,000 
for  the  Indian  Self-Determination  Fund 
(ISD)  to  be  used  for  new  and  expanded 
contracts/compacts.  Each  BIA  Regional 
Office  and  the  Office  of  Self-Governance 
(hereinafter  office)  has  the  responsibility 
for  tribes  located  within  their  respective 
region  to  work  with  the  tribes  in 
identifying  new  and  expanded  contracts 
and  annual  funding  agreements  and 
reporting  this  information  to  the 
Division  of  Self-Determination  Services 
as  mentioned  in  this  announcement. 
CSF  will  be  added  to  awards  made 
under  section  102  and  title  IV  of  the 
Indian  Self-Determination  and 
Education  Assistance  Act,  as  amended. 
Awards  made  under  section  103  of  this 
Act  will  not  receive  CSF  to  i^eet 
indirect  costs. 

Basis  for  Payment  of  CSF 

The  BIA  may  only  pay  indirect  costs 
attributable  to  programs  included  in  the 
BIA's  Public  Law  93-638  awards. 
Awards  by  the  BIA  with  funds 
originating  from  other  agencies  which 
have  been  transferred  to  the  BIA  for 
award  imder  Public  Law  93-638  are  not 
eligible  for  CSF  appropriated  to  the  BIA. 
Contract  support/indirect  costs 
requirements  for  these  awards  must  be 
met  from  within  the  amoimts 


transferred.  (One  example  would 
include  funds  transferred  to  the  BIA 
from  the  Department  of  Transportation 
for  roads  construction.)  BIA  will  use 
tribal  indirect  cost  rates  to  determine 
the  amount  of  CSF  to  be  paid  to 
contracting  tribes  and  tribal 
organizations  and  self-governance  tribes 
and  tribal  consortia.  In  determining 
legitimate  indirect  cost  requirements 
each  area  and  self-governance  director 
should  fund  only  those  contracting  or 
compacting  tribal  organizations  that 
have  an  approved  indirect  cost  rate  or 
indirect  cost  proposal  currently  under 
consideration  by  the  Office  of  Inspector 
General.  In  those  instances  where  a  tribe 
or  tribal  organization  has  more  than  one 
approved  rate  or  a  current  proposal 
imder  consideration  by  the  Office  of  the 
Inspector  General,  the  director  should 
use  the  most  ciurent  rate  or  a  pending 
proposal  in  determining  the  amoxmt  to 
award.  For  those  tribes  who  are  unable 
to  negotiate  an  indirect  cost  rate  because 
of  circumstances  beyond  their  control 
(i.e.,  which  do  not  have  the 
administrative  capability  to  negotiate  a 
rate),  awarding  officials  may  negotiate 
reasonable  lump  sum  amounts  with 
these  tribes. 

Indirect  Cost  Computation 

The  following  steps  must  be  followed 
by  BIA  personnel  when  computing 
contract  support  annual  funding 
requirements: 

(1)  Determine  total  current  year 
program  funds. 

(2)  Subtract  exclusions  (See  indirect 
cost  agreementi)."^Examples  of 
exclusions  include  capital  expenditures 
and  pass  through  funds  (those  programs 
requiring  minimal  administrative  effort). 
Exclude  other  agency  appropriations 
awarded  by  the  BIA  (i.e.,  roads 
construction  funds  transferred  from  the 
Department  of  Transportation). 

(3)  Direct  cost  base  (results  of  steps  1 
and  2). 

(4)  Multiply  indirect  cost  rates  against 
base  determined  in  step  3. 

(5)  Results  of  step  4  equals  indirect 
costs  amount  at  100  percent. 

(6)  Multiply  current  year  CSF  funding 
percentage  against  step  5. 

(7)  The  result  of  step  6— The  amount 
of  ciurent  year  CSF  funding  to  be  added 
to  contract. 

Ongoing/Existing  Contracts/Annual 
Funding  Agreements — Method  of 
Distribution 

Each  office  will  send  CSF  Needs     ■ 
Report  to  the  Central  Office  for  ongoing 
contracts  and  annual  funding 
agreements  by  July  15,  2002.  A  final 
determination  of  contract  support  will 
be  made  on  or  about  July  31,  2002.  ff 
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these  reports  show  that  $130,209,000 
will  not  be  enough  to  cover  the  entire 
need,  this  afnount  will  be  distributed 
pro  rata,  so  that  all  contractors  and 
compactors  receive  the  same  percentage 
of  their  reported  need. 

Should  the  amount  provided  for  these 
existing  contracts  and  annual  funding 
agreements  prove  insufficient,  a  tribe  or 
group  of  tribes  may  wish  to  reprogram 
funds  to  make  up  deficiencies  necessary 
to  recover  full  indirect  costs.  This  tribal 
reprogramming  authority  is  limited  to 
funds  from  their  Tribal  Priority 
Allocation  (TPA),  or  annual  funding 
agreement.  Congressional 
appropriations  language  does  not 
provide  authority  for  the  BIA  to 
reprogram  funds  from  other  Bureau 
programs  to  meet  any  CSF  shortfalls. 

"For  programs  other  than  TPA,  tribes 
are  not  constrained  fi-om  recovering  full 
indirect  costs  from  within  the  overall 
program  and  contract  support  funds 
awarded  for  each  program. 

Each  office  should  initially  award  65 
percent  of  required  contract  support  to 
each  contract/annual  funding  agreement 
meeting  the  criteria  established  below. 

All  contractors  and  self-governance 
tribes/consortia  with  either  an  approved 
indirect  cost  rate,  current  indirect  cost 
proposal,  or  FY  2002  approved  lump 
sum  amoimt,  are  immediately  eligible  to 
be  paid  65  percent  of  their  need.  On 
approximately  July  31,  2002,  all 
contractors  and  self-governance  tribes/ 
consortia  should  receive  their  pro  rata 
share  of  all  remaining  CSF. 

An  ongoing/existing  contract  or 
annual  funding  agreement  is  defined  as 
a  BIA  program  operated  by  the  tribal 
contractor  or  compactor  on  an  ongoing 
basis  which  has  been  entered  into  before 
the  current  fiscal  year.  An  increase  or 
decrease  in  funding  from  year-to-year 
for  such  contracts  or  annual  funding 
agreements  would  not  affect  the 
designation  of  such  contracts  or  annual 
funding  agreements  as  ongoing.  An 
assumption  of  additional  BIA  program 
responsibilities  would  be  required  to 
trigger  a  change  in  designation. 

Indian  Self-Determination  Fund — New 
and  Expanded  Contracts/Compacts  and 
Start-Up  Costs 

Each  office  will  send  CSF  Need 
Reports  to  the  Central  Office  for  new 
and  expanded  contracts  and  annual 
funding  agreements  periodically 
throughout  the  year  as  new  contracts  or 
annual  funding  agreements  are  awarded 
or  existing  contracts  or  annual  funding 
agreements  are  expanded.  Funds  will  be 
provided  to  the  offices  as  these  reports 
are  received  and  will  be  taken  from  the 
S3 ,000,000.  These  funds  will  be 
distributed  on  a  first-come,  first-served 


basis  at  100  percent  of  need  using  the 
office  reports. 

If  the  $3,000,000  is  depleted,  new  or 
expanded  contracts  or  annual  funding 
agreements  awarded  after  this  fund  has 
been  exhausted  will  not  be  provided 
any  CSF  during  this  fiscal  year. 
Requests  received  after  this  fund  has 
been  exhausted  will  be  considered  first 
for  funding  in  the  following  year,  from 
funds  appropriated  for  this  purpose. 

The  Indian  Self-Determination  Act 
defines  the  term  start-up  cost  (Sec. 
106(a)(5))  as  follows: 

Subject  to  paragraph  (6)  of  section 
106,  during  the  initial  year  that  a  self- 
determination  contract  is  in  efiiect,  the 
amount  required  to  be  paid  under 
paragraph  (2)  will  include  start-up  costs 
consisting  of  the  reasonable  costs  that 
have  been  incurred  or  will  be  incvuxed 
on  a  onetime  basis  under  the  contract 
necessary  to: 

(a)  Plan,  prepare  for,  and  assume 
operation  of  the  program,  function, 
service,  or  activity  that  is  the  subject  of 
the  contract;  and, 

(b)  Ensure  compliance  with  the  terms 
of  the  contract  and  prudent 
management. 

For  specific  guidance,  including 
examples  of  start-up  costs,  see  the  BIA 
web  site  under  Tribal  Sen'ices/Self- 
Determination  Services. 

Priority  of  Funding  for  New  and 
Expanded  Contracts/Annual  Funding 
Agreements 

Contract  support  will  be  awarded 
from  the  ISD  fund  to  all  new  and 
expanded  contracts/annual  funding 
agreements  based  on  the  start  date  of  the 
award,  and  the  application  date,  on  a 
first-come,  first-served  basis.  An  Indian 
Self-Determination  Fund  "applicant 
roster"  will  be  maintained,  which  will 
list,  in  order  of  priority,  the  name  of  the 
tribe  or  tribal  organization,  the  name  of 
the  program,  the  start  date,  the 
application  date,  the  amount  of  program 
funds,  the  program  cost  code(s),  the 
amount  of  contract  support  funds 
required,  and  the  date  of  approved 
indirect  cost  rate  agreement  or  lump 
sum  agreenfent. 

"Start  date"  means  the  date  or 
beginning  of  operation  of  the  new  or 
expanded  portion  of  the  contract  or 
annual  funding  agreement  by  the  tribe/ 
consortium  or  tribal  organization. 
However,  because  the  Self- 
Determination  Act  provides  that 
contracts/annual  funding  agreements 
will  be  on  a  calendar  year  basis  unless 
otherwise  provided  by  the  tribe,  any 
start  date  on  or  before  January  1  of  each 
year  will  be  considered  a  January  1  start 
'  date. 


"Application  date"  means  the  date  of 
the  request  by  the  tribe,  which  includes: 

(1)  A  tribal  resolution  requesting  a 
contract  or  aimual  funding  agreement; 

(2)  A  summary  of  the  program  or 
portion  of  that  to  be  operated  by  the    . 
tribe/consortium  or  tribal  organization; 
and 

(3)  A  summary  identifying  the  source 
and  amount  of  program  or  services 
funds  to  contracted  or  included  in  an 
annual  funding  agreement  and  contract 
support  requirements. 

Iitwo  tribes  or  tribal  organizations 
have  the  same  start  date  and  application 
date,  the  next  date  for  determination  of 
priority  will  be  the  date  the  fully 
complete  application  was  received  by 
the  BIA. 

If  all  are  equal,  and  if  funds  remaining 
in  the  ISD  fund  are  not  enough  to  fill  the 
entire  amount  of  each  award's  contract 
support  requirement,  then  each  will  be 
awarded  a  proportionate  share  of  its 
requirement  and  will  remain  on  the 
Indian  Self-Determination  Fund  roster 
in  appropriate  order  of  priority  for 
futtu^  distributions. 

New  contract/annual  funding 
agreement  is  defined  as  the  initial 
transfer  of  a  program,  previously 
operated  by  the  BIA  to  the  tribe/ 
consortium  or  tribal  organization. 

An  expanded  contract/annual  funding 
agreement  is  defined  as  a  contract/ 
annual  funding  agreement  which  has 
become  enlarged,  during  the  current 
fiscal  year  through  the  assiunption  of 
additional  programs  previously 
performed  by  the  BIA. 

Criteria  for  Determining  CSF  Need  for 
Ongoing/Existing  Contracts/Annual 
Funding  Agreements 

CSF  for  ongoing  and  existing 
contracts/annual  funding  agreements 
will  be  determined  using  the  following 
criteria: 

(1)  All  TPA  contracted  programs  or 
those  programs  included  in  annual 
funding  agreements  in  FY  2001  and 
continued  in  FY  2002,  including 
contracted  or  annud  funding  agreement 
programs  moved  to  TPA  in  FY  2002. 

(2)  Direct  program  funding  increases 
due  to  inflation  adjustments  and  general 
budget  increases. 

(3)  TPA  programs  started  or  expanded 
in  FY  2002  that  are  a  result  of  a  change 
in  priorities  from  other  already 
contracted/annual  funding  agreement 
programs. 

(4)  CSF  differentials  associated  with 
tribally-operated  schools  that  receive 
indirect  costs  through  the  application  of 
the  administrative  cost  grant  formula. 
These  differentials  are  to  be  calculated 
by  using  the  criteria  prescribed  in  the 
Clioctaw  decision  dated  September  18, 
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1992,  issued  by  the  Contracting  Officer, 
Eastern  Area  Office.  Copies  of  this 
decision  can  be  obtained  by  calling  the 
telephone  number  provided  in  this 
announcement. 

(5)  CSF  will  be  distributed  to  the 
Office  of  Self-Governance  for  ongoing 
aimual  funding  agreements,  on  the  same 
basis  as  regional  offices. 

(6)  Funds  available  for  Indian  Child 
Welfare  Act  (ICWA)  programs  or 
reprogranuned  from  ICWA  to  other 
programs  will  be  considered  ongoing  for 
payment  of  contract  support  costs. 

(7)  The  use  of  CSF  to  pay  prior  year 
shortfalls  is  not  authorized. 

(8)  Programs  funded  from  sources 
other  than  those  listed  above  that  were 
awarded  in  FY  2001  and  are  to  be 
awarded  in  FY  2002  are  considered  as 
ongoing. 

This  notice  is  published  imder  the 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  Departmental 
Manual  8.1. 

Dated:  December  19.  2001. 
Neal  A.  McCaleb, 

Assistant  Secretary— Indian  Affairs. 
(FR  Doc.  02-300  Filed  1-4-02;  8:45  am] 
BILUNG  CODE  4310-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

Pnv.  No.  337-TA-467] 

Certain  Canary  Yellow  Self-Stick 
Repositionable  Note  Products;  Notice 
of  Investigation 

agency:  U.S.  International  Trade 

Conunission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
December  3,  2001,  under  section  337  of 
the  Tariff  Act  of  1930,  as  amended,  19 
U.S.C.  1337,  on  behalf  of  Minnesota 
Mining  and  Manufactiuing  Company. 
The  complaint  alleges  violations  of 
section  337  in  the  importation  into  the 
>  United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  canary 
yellow  self-stick  repositionable  note 
products  by  reason  of  infringement  of 
U.S.  Trademark  Registration  No. 
2,390,667.  The  complaint  further  alleges 
that  an  industry  in  the  United  States 
exists  as  required  by  subsection  (a)(2)  of 
section  337. 

The  complainant  requests  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 


general  exclusion  order  and  permanent 
cease  and  desist  orders. 

ADDRESSES:  The  complaint  and 
supplements,  except  for  any 
confidential  information  contained 
therein,  are  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington,  DC  20436,  telephone 
202-205-2000.  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Conunission's  ADD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Conunission  may  also  be  obtained  by 
accessing  its  internet  server  at  http:// 
wwTV.usifc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDI- 
ON-LINE)  at  http://dockets.usitc.gov/ 
eol/public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffiey  R.  Whieldon,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission, 
telephone  202-205-2580. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  Rules 
of  Practice  and  Procedure,  19^CFR  210.10 
(2001). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
December  17,  2001,  Ordered  That — 

(1)  Pursuant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(C)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  canary  yellow 
self-stick  repositionable  note  products 
by  reason  of  infringement  of  U.S. 
Trademark  Registration  No.  2,390,667, 
and  whether  an  industry  in  the  United 
States  exists  as  required  by  subsection 
(a)(2)  of  section  337. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainant  is — 
Miimesota  Mining  and  Manufacturing 
Company,  3M  Center,  2501  Hudson 
Road,  St.  Paul,  Minnesota  55119. 


(b)  The  respondents  are  the  following 
companies  alleged  to  be  in  violation  of 
section  337,  and  are  the  parties  upon 
which  the  complaint  is  to  be  served: 
Print-Inform  GmbH  &  Co.,  Borsigstr.  8, 

24568  Kaltenkirchen,  Germany. 
Janel,  S.A.  de  C.V.,  Soja  85,  Col.  Granjas    , 
Esmerelda,  Distrito  Federal  CP  09810, 
Mexico. 

(c)  Jeffrey  R.  Whieldon.  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  Room  401.  Washington.  DC 
20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Sidney  Harris  is 
designated  as  the  presiding 
adrainistrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  rules  of  practice  and 
procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  the 
notice  of  investigation.  Extensions  of 
time  for  submitting  responses  to  the 
complaint  will  not  be  granted  unless 
good  cause  therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  anci  to 
authorize  the  administrative  law  judge 
and  the  Commission,  without  further 
notice  to  that  respondent,  to  find  the 
facts  to  be  as  alleged  in  the  complaint 
and  this  notice  and  to  enter  both  an 
initial  determination  and  a  final 
determination  containing  such  findings, 
and  may  result  in  the  issuance  of  a 
limited  exclusion  order  or  a  cease  and 
desist  order  or  both  directed  against  that 
respondent. 

By  order  of  the  Commission. 

Issued;  December  28,  2001. 
Donna  R.  Koehnke, 
Secretary. 
(FR  Doc.  02-195  Filed  1-4-02:  8:45  am] 

BiUJNCCOOE  7020-(tt-P 

INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-02-001] 

Sunshlrw  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission. 
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TME  AND  DATE:  January  10, 2002  at  2 

p.in. 

PLACE:  Room  101. 500  E  Street  SW., 

Washington.  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agpnda  for  future  meeting:  None. 

2.  Minutes 

3.  Ratification  List 

4.  Inv.  Nos.  731-TA-986-987 
(Preliminary)  (Ferrovanadium  from 
China  and  South  Africa) — ^briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
to  the  Secretary  of  Commerce  on 
January  10,  2002;  Commissioners 
opinions  are  currently  scheduled  to  be 
transmitted  to  the  Secretary  of 
Commerce  on  January  17,  2002.) 

5.  Inv.  Nos.  701-TA-267-268  and 
731-TA-304-305  (Review)  (Remand) 
(Top-of-Stove  Stainless  Steel  Cooking 
Ware  from  Korea  and  Taiwan) — ^briefing 
and  vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  view  on 
remand  to  the  Court  of  International 
Trade  on  January  25,  2002.) 

6.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

-policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting.  Earlier 
annoimcement  of  this  meeting  was  not 
possible. 

By  order  of  the  Commission. 

Issued:  January  3,  2002. 
Donna  R.  Koehnke, 
Secretary. 

[FR  Doc.  02-429  Filed  1-3-02: 1:50  pm] 
BIUJNG  COOE  7020-(a-P 


DEPARTMENT  OF  JUSTICE 

Nolle*  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  resolving  the 
liability  of  Mickie  E.  JarviU  in  United 
States  of  America  v.  Arlington  Valley 
Land  Company,  Inc.,  et  al.,  Civil  Action 
No.  C99-1711C(M)  (W.D.  Wa.),  was 
lodged  with  the  United  States  District 
Court  for  the  Western  District  of 
Washington  on  October  11,  2001. 

The  proposed  consent  decree 
concerns  alleged  violations  of  the  Clean 
Water  Act,  33  U.S.C.  1311,  resulting 
fix>m  the  unauthorized  discharge  of 
dredged  or  fill  materials  into  waters  of 
the  United  States  at  a  location  near 
Arlington,  Washington  (the  "Site").  The 
consent  decree  enjoins  Mickie  E.  Jarvill 
from  discharging  dredged  or  fill  material 


into  waters  of  the  United  States.  The 
consent  decree  further  requires  that 
Mickie  E.  Jarvill  pay  civil  penalties  plus 
interest  in  the  amount  of  $90,000  over 
a  five-year  period. 

The  Department  oi  Justice  will  receive 
written  comments  relating  to  the 
proposed  consent  decree  for  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natural  Resources  Division,  United 
States  Department  of  Justice,  Attention: 
Michael  J.  Zevenbergen,  Attorney, 
Environmental  Defense  Section,  Seattle 
Field  Office,  c/o  NOAA/Damage 
Assessment,  7600  Sand  Point  Way  NE, 
Seattle,  WA  98115,  and  should  refer  to 
United  States  of  America  v.  Ariington 
Valley  Land  Company,  Inc.,  et  al.,  DJ 
Reference  No.  90-5-1-4-402. 

The  proposed  consent  decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court,  1010  Fifth  Avenue 
Seattle,  WA  98104. 

Letitia  ).  Grishaw, 

Chief,  Environmental  Defense  Section, 
Environment  and  Natural  Resources, 
Division,  Department  of  Justice. 
[FR  Doc.  02-276  Filed  1-4-02;  8:45  am) 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
Decree 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Specialty  Minerals, 
Inc.,  John  J.  Foley,  Jr.  and  Dorothy  K. 
Foley,  Civil  Action  No.  3:01CV1853 
(RNC).(D.  Conn.),  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Connecticut  on  October  3, 
2001.  This  proposed  Consent  Decree 
concerns  a  complaint  filed  by  the 
United  States  against  Specialty 
Minerals,  Inc.,  John  J.  Foley,  Jr.  and 
Dorothy  K.  Foley,  pursuant  to  sections 
301(a)  and  404  of  the  Clean  Water  Act. 
33  U.S.C.  1311(a)  and  1344,  and 
imposes  civil  penalties  against 
Defendant,  Specialty  Minerals,  Inc.,  for 
the  unauthorized  discharge  of  dredged 
or  fill  material  into  waters  of  the  United 
States  located  in  wetlands  adjacent  to  a 
tributary  of  Blackberry  River,  located  in 
North  Canaan,  Connecticut. 

The  proposed  Consent  Decree 
requires  the  payment  of  civil  penalties, 
in  addition  to  the  performance  of  onsite 
mitigation  and  partial  restoration  at  the 
site  of  the  violation. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 


proposed  Consent  Decree  for  thirty  (30) 
days  from  the  of  publication  of  this 
notice.  Please  address  comments  to 
Brenda  M.  Green,  Assistant  United 
States  Attorney,  United  States 
Attorney's  Office,  157  Chiirch  Street, 
23rd  Floor.  New  Haven,  Connecticut 
06510  and  refer  to  United  States  v. 
Specialty  Minerals,  Inc..  John  J.  Foley, 
Jr.  and  Dorothy  K.  Foley.  DJ#90-5-l-l- 
05702. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office.  United 
States  District  Coiut  for  the  District  of 
Connecticut,  141  Church  Street,  New' 
Haven,  Connecticut  06510. 

Brenda  M.  Green, 

Assistant  U.S.  Attorney,  U.S.  Attorney's 
Office,  157  Church  Street,  23rd  Floor,  New 
Haven,  CT  06510,  (203)  821-3700. 
(FR  Doc.  02-275  Filed  1-4-02;  8:45  am] 
BILLING  CODE  4410-15-« 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-001)] 

U.S.  Centennial  of  Right  Commission 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  meeting  of  the  U.S. 
Centennial  of  Flight  Commission. 
DATES:  Wednesday,  January  30,  2002, 
1:00  p.m.  to  5:00  p.m. 
ADDRESSES:  National  Air  and  Space 
Museum.  Independence  Avenue,  SW 
between  6th  and  7th  Streets,  Directors 
Conference  Room.  Please  check  in  at  the 
security  desk  to  be  cleared  into  the 
building.  Please  call  Ms.  Beverly 
Farmarco  at  202/358-1903  if  you  plan  to 
attend  so  your  name  can  be  added  to  the 
attendees  list. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Beverly  Farmarco,  Code  I,  National 
Aeronautics  and  Space  Administration, 
Washington.  DC  20546,  202/358-1903. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  'The 
agenda  for  the  meeting  is  as  follows 
— ^Report  from  Carter  Ryley  Thomas 
— Budget  Discussions 
— Next  First  FUght  Centennial  Federal- 
Advisory  Board  Meeting 
— What  the  Commission  Wants 

Accomplished  in  FY  2002 
— Centennial  Partner  Deliberations 
— Education  Program 
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It  is  imperative  that  the  meeting  be 
held  on  this  date  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  02-316  Filed  1-4-02;  8:45  am] 

BILLING  CODE  751»-01-f> 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for 
Cyberinfrastructure;  Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  announces  the  following 
meeting: 

Name:  Advisory  Committee  for 
Cyberinfrastructure  (#10719). 

Dofe/Time:  Tuesday.  January  22,  2002, 
8  am  to  5  pm  PST. 

Place:  Caltech's  Center  for  Advanced 
Computing  Research,  Pasadena,  California  in 
room  120  of  the  Powell-Booth  Laboratory  for 
Computational  Science,  and  Room  1150, 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA,  and  on  the  Access 
Grid,  Lucky  Labrador  Virtual  Venue. 

Type  of  Meeting:  Open  Meeting.  The 
meeting  will  also  involve  the  use  of  the 
Access  Grid  to  interview  witness.  Persons 
wishing  to  attend  the  meeting  at  NSF  should 
contact  Richard  Hilderbrandt  to  arrange  for  a 
visitor's  pass.  Persons  wishing  to  attend  the 
nieeting  at  Caltech  in  Pasadena  should 
contact  Paul  Messina  for  information. 
Persons  wishing  to  watch  the  proceedings 
through  the  use  of  the  Access  Grid  are 
invited  to  join  the  meeting  in  the  Lucky 
Labrador  Virtual  Venue. 

Contact  Persons:  Dr.  Richard  Hilderbrandt, 
Program  Director,  Division  of  Advanced 
Computational  Infrastructure  and  Research, 
Suite  1122,  National  Science  Foundation, 
4201  Wilson  Boulevard,  Arlington,  VA 
22230,  Tel:  (703)  292-7093,  e-mail: 
rhilderb@nsf.gov.  Paul  Messina,  Director, 
Center  for  Advanced  Computing  Research, 
Mail  Code  158-79, 1200  E.  California  Blvd., 
California  Institute  of  Technology,  Pasadena, 
CA  91125.  Tel:  (626)  395-3907,  e-mail: 
messina@cacr.caltech.edu . 

Purpose  of  Meeting:  To  obtain  testimony 
from  expert  witnesses  to  pertinent  to  the 
preparation  of  a  report  to  the  National 
Science  Foundation  concerning  the  broad 
topic  of  advanced  cyberinfrastructure  and  the 
evaluation  of  the  existing  Partnerships  for 
Advanced  Computational  Infrastructure. 

Agenda  (all  times  PST): 

Tuesday,  22  January  2002 

8-12:30  am — ^In-Person  and  Access  Grid 

Testimony  (8  people) 
12:30-1:30  pm — Lunch 
1:30-5  pm — In-Person  and  Access  Grid 

Testimony  (7  people) 


Dated:  January  2,  2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

(FR  Doc.  02-289  Filed  1-4-02;  8:45  am] 

HLLING  CODE  7SS5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Notice 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATES:  Weeks  of  January  7, 14,  21,  28, 

Feb*ary4, 11,  2002. 

PLACE:  Commissioners'  Conference 

Room.  11555  Rockville  Pike.  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  7.  2002 

There  are  no  meetings  scheduled  for 
the  Week  of  January  7,  2001 . 

'Week  of  January  14,  2002— Tentative 

Tuesday.  January  15,  2002. 

9:30  a.m. — ^Briefing  on  Status  of  Nuclear 
Materials  Safety  (Public  Meeting) 
(Contact:  Claudia  Seelig,  301-415- 
7243) 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov 

Week  of  January  21,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  January  21,  2002. 

Week  of  January  28,  2002— Tentative 

Tuesday,  January  29,  2002 

9:30  a.m. — Briefing  on  Status  of  Nuclear 
Reactor  Safety  (Public  Meeting) 
.(Contact:  Mike  Case,  301-415-1134). 
This  meeting  will  be  webcast  live  at 

the  Web  address — tvwiv.nrc.gov 

Wednesday,  January  30,  2002 

9:25  a.m. — Affirmative  Session  (Public 
Meeting)  (If  needed) 

9:30  a.m. — ^Briefing  on  Status  of  the 
Office  of  the  Chief  Information  Officer 
(OCIO)  Programs,  Performance,  and 
Plans  (Public  Meeting)  (Contact: 
Jackie  Silber,  301-415-7330) 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov 

2:00  p.m. — ^Discussion  of 
Intragovemmental  Issues  (Closed — ^Ex. 
1&9) 

Week  of  February  4,  2002— Tentative 

Wednesday,  February  6,  2002 

9:25  a.m.— Affirmative  Session  (Public 

Meeting)  (If  needed) 
9:30  a.m. — Briefing  on  Equal 

Employment  Opportunity  (EEC) 


Program  (Public  Meeting)  (Contact: 
Irene  Little.  301^15-7380) 

Week  of  February  11,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  1 1 .  2002. 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 

Additional  Information:  By  a  vote  of 
5-0  on  December  27  and  28,  2001,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
(a)  Private  Fuel  Storage  (Independent 
Spent  Fuel  Storage  Installation) "  Docket 
No.  72-22-ISFSI;  Petition  to  Suspend 
Proceedings  in  Response  to  Terrorist 
Attacks;  (b)  Duke  Energy  Corp. 
(McGuire  Nuclear  Station,  United  1  &  2; 
Catawba  Nuclear  Station,  Units  1  &  2); 
Blue  Ridge  Environmental  Defense 
League's  ("BREDL's")  Petition  to 
Dismiss  Licensing  Proceeding  or,  in  the 
Alternative,  Hold  it  in  Abeyance  (Oct. 
23.  2001);  and  (c)  Duke  Cogema  Stone 
&  Webster  (Savannah  River  Mixed 
Oxide  Fuel  Fabrication  Facility); 
Georgians  Against  Nuclear  Energy  & 
Nuclear  Control  Institute's  Petition  to 
Suspend  Construction  Authorization 
Proceeding  for  Proposed  Plutonium 
Fuel  (MOX)  Fab  Facility. "  be  held  on 
December  28,  2001,  and  no  less  than 
one  week's  notice  to  the  public. 

The  NRC  Commission  Meeting 
.Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it.  or  would  like 
to  l^  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  January  3.  2002. 
David  Louia  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  02-405  Filed  1-3-02;  11:41  am] 

BILLING  CODE  78M-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meetings 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
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Sunshine  Act.  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  January  7,  2002:  Closed 
meetings  will  be  held  on  Tuesday, 
January  8,  and  Thursday,  January  10, 
2002,  at  10:00  a.m. 

Commissioners,  Coimsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b{c)(5),  (7),  (9)(AJ,  {9)(B),  and 
(10)  and  17  CFR  200.402(a)(5),  (7),  9(i), 
9(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meetings. 

The  subject  matter  of  the  fclosed 
meetings  scheduled  for  Tuesday. 
January  8,  2002,  and  Thursday,  January 
10,  2002,  will  be: 

Institution  and  settlement  of 
injimctive  actions; 

Institution  and  settlement  of 
administrative  proceedings  of  an 
enforcement  nature; 

Formal  orders; 

Amicus  considerations;  and 

Adjudicatory  matters. 

At  times,  changes  in  Commission 
priorities  require  alternations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  £)ecember  31,  2001. 
Jonathan  G.  Katz, 
Secretary. 

(FR  Doc.  02-00333  Filed  1-2-02;  4:07  pm) 
BNJJNG  CODE  mO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION  J 

[File  No.  500-1]  ! 

In  llw  Mailer  of  WSF  CoqMratlon; 
Order  of  Sueponalon  of  Trading 

January  3,  2002. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  WSF 
Corporation  ("WSF"),  a  Delaware 
corporation  headquartered  in  Honolulu, 
Hawaii.  Questions  have  been  raised 
about  the  adequacy  and  accuracy  of 
publicly  disseminated  information 
because  WSF  has  not  filed  its  required 
periodic  reports  for  any  period 


subsequent  to  the  quarter  ended 
September  30,  2000.  Moreover,  WSF 
management  has  informed  the 
Commission  staff  that  WSF  still  has  not 
retained  a  public  auditor  for  its  financial 
statements  for  the  fiscal  year  ended 
December  31,  2000. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above  listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the^ 
period  firom  9:30  a.m.  EST  on  January  3, 
2002,  through  11:59  p.m.  EST  on 
January  16,  2002. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-399  Filed  1-3-02;  11:55  am) 

BILLING  CODE  a01(Mn-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45220;  RIe  No.  SR-ISE- 
2001-33] 

Self  Regulatory  Organizations; 
International  Securities  Exchange  LLC; 
Order  Granting  Accelerated  Approval 
to  a  Proposed  Rule  Change  and 
Amendment  No.  1  and  Notice  of  Filing 
and  Order  Granting  Accelerated 
Approval  to  Amendment  No.  2  to  the 
Proposed  Rule  Change  Revising  ttie 
Original  Listing  Criteria  for  Underlying 
Securities  in  ISE  Rule  502. 

L  Introduction  and  Description  of  the 
Proposal 

On  November  19,  2001,  the 
International  Securities  Exchange  LLC 
("ISE"  or  "Exchange")  filed  with  the 
Seciuities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  ISE  Rule  502(b)(5)  to  provide  an 
alternative  listing  requirement  for 
underlying  securities  that  satisfy  all  of 
the  initial  listing  requirements  in  ISE 
Rule  502,  "Criteria  for  Underlying 
Securities,"  other  than  the  requirement 
in  ISE  Rule  502(b)(5)  that  the  market 
price  per  share  of  the  imderlying 
security  be  at  least  $7.50  per  share  for 
the  majority  of  business  days  during  the 
three  calendar  months  preceding  the 
date  of  selection.  Specifically,  the 
Exchange  proposes  to  adopt  ISE  Rule 


502{b)(5)(ii),  which  will  permit  the 
Exchange  to  list  options  on  securities 
that  satisfy  all  of  Uie  initial  listing 
requirements  other  than  the  $7.50  per 
share  requirement  so  long  as:  (1)  The 
imderlying  seciirity  meets  the 
guidelines  for  continued  approval  in  ISE 
Rule  503,  "Withdrawal  of  Approval  of 
Underlying  Securities;"  (2)  options  on 
the  underlying  security  are  traded  on  at 
least  one  other  registered  national 
secudties  exchange;  and  (3)  the  average 
daily  trading  volimie  for  the  options 
over  the  last  three  calendar  months 
preceding  the  date  of  selection  has  been 
at  least  5,000  contracts. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  6,  2001. ^  The 
Commission  received  no  comments  on 
the  proposal.  On  December  6,  2001,  the 
Exchange  filed  Amendment  No.  1  to  the 
proposed  rtile  change  with  the 
Commission.'*  On  December  31,  2001, 
the  Exchange  filed  Amendment  No.  2  to 
the  proposed  rule  change  with  the 
Commission.^  This  order  approves  the 
proposed  rule  change,  as  amended,  on 
an  accelerated  basis.  In  addition,  the 
Commission  is  publishing  notice  to 
solicit  comments  on  and  is 
simultaneously  approving,  on  an 
accelerated  basis,  Amenchnent  No.  2  to 
the  proposal. 

n.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange  and,  in 
particular,  the  requirements  of  section  6 
of  the  Act^  and  the  rules  and  regulations 
thereunder.,^  The  Commission  finds 
specifically  that  the  proposed  rule 


'  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19l>-4. 


^  See  Securities  Exchange  Act  Release  No.  45119 
(November  30,  2001).  66  FR  63423. 

*  See  letter  from  Michael  Simon,  Senior  Vice 
President  and  General  Counsel,  ISE,  to  Nancy 
Saiiow,  Assistant  Director,  Division  of  Market 
Regulation  ("Division").  Commission,  dated 
December  4,  2001  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  Exchange  added  "trading" 
to  the  proposed  text  of  ISE  Rule  502(b)(5)(ii)  to 
clarify  that  the  requirement  in  the  third  clause  of 
ISE  Rule  502(b)(5)(ii)  refers  to  the  average  daily 
trading  volume  of  an  option.  This  is  a  technical 
amendment  and  is  not  subject  to  notice  and 
comment. 

*  See  letter  from  Michael  Simon,  Senior  Vice 
President  and  General  Counsel,  ISE,  to  Nancy 
Sanow,  Assistant  Director,  Division,  Commission, 
dated  December  28,  2001  ("Amendment  No.  2").  In 
Amendment  No.  2,  the  Exchange  requested  that  the 
Commission  grant  accelerated  approval  to  the 
proposal. 

«15  U.S.C.  78f. 

'  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 
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change  is  consistent  with  Section  6(b)(5) 
of  the  Act,8  which  requires,  among  other 
things,  that  the  rules  of  a  national 
securities  exchange  be  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanisms  of  a  bee  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  promote 
investors  and  the  public  interest. 

The  Commission  believes  that  the 
ISE's  proposal  should  benefit  investors 
by  enhancing  competition  and 
providing  investors  with  an  additional 
forum  for  trading  options  that  are  traded 
on  at  least  one  other  registered  national 
securities  exchange  and  that  satisfy  the 
other  criteria  in  ISE  Rule  502(b)(5)(ii).8 
Under  the  proposal,  an  underlying 
security  must  meet  all  of  the 
requirements  in  ISE  Rule  502  other  than 
the  $7.50  per  share  requirement  and 
must  meet  the  guidelines  for  continued 
approval  under  ISE  Rule  503.  The 
Commission  believes  that  these 
requirements  should  help  to  ensure  that 
options  traded  on  the  ISE  are  based  on 
securities  of  companies  that  are 
financially  sound  and  subject  to 
adequate  ?¥>'"'"'""'  standards.  In 
addition,  because  ISE  Rule  502(b)(5)(ii) 
requires  that  options  on  an  underlying 
security  trade  at  least  one  other 
registered  national  securities  exchange, 
the  proposal  will  not  permit  the  trading 
of  any  additional  options  that  are  not 
currently  traded  on  a  registered  national 
securities  exchange. 

The  ISE  asked  tne  Commission  to 
approve  the  proposal  of  an  accelerated 
basis  to  allow  the  ISE  to  begin  to  list 
sevK^  actively  traded  option  classes 
that  currently  trade  on  other  options 
exchanges  prior  to  the  January  2002 
expiration.^".  The  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  and  Amendment  Nos.  1  and 
2  prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  of  filing  thereof 
in  the  Federal  Register.  Accelerating 
approval  of  the  proposal  will  allow  the 
ISE  to  promptly  begin  trading  options 
that  currently  trade  on  other  options 
exchanges,  thereby  providing  investors 
with  an  additional  forum  for  trading 
these  options.  In  addition,  the 
Commission  notes  that  it  received  no 
comments  on  the  proposed  rule  change. 


Amendment  No.  1  strengthens  the  ISE's 
proposal  by  clarifying  the  text  of  ISE 
Rule  502(b)(5)(ii).  Amendment  No.  2 
requests  accelerated  approval  of  the 
proposal  and  explains  the  ISE's  reasons 
for  requesting  accelerated  approval. 
Accordingly,  the  Commission  finds  that 
there  is  good  cause,  consistent  with 
sections  (6)(b)(5)A"  and  19(b)(2)  of  the 
Act, '2  to  approve  the  proposal  and 
Amendment  Nos.  1  and  2  on  an 
accelerated  basis. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  ISE.  All 
submissions  should  refer  to  file  number 
SR-ISE-2001-33  and  should  be 
submitted  by  January  28,  2002. 

IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  that  the 
proposed  rule  change  (File  No.  SR-ISE- 
2001-33),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-286  Filed  1-4-02;  8:45  am) 

BILLING  COOC  WIO-OI-M 


•15  U.S.C.  78(b)(5). 

«As  noted  above,  ISE  Rule  502(b)(5)(ii)  will 
permit  the  ISE  to  list  options  on  an  underlying 
security  where:  (l)The  underlying  security  meets 
the  guidelines  for  continued  approval  in  ISE  Rule 
503;  (2)  options  on  the  underlying  security  are 
traded  on  at  least  one  other  registered  national 
securities  exchange;  and  (3)  the  average  daily 
trading  volume  for  the  options  over  the  last  three 
calendar  months  preceding  the  date  of  selection  has 
been  at  least  5,000  contracts. 

<°  See  Amendment  No.  2,  supra  note  5. 


"  15  U.S.C  78f(b)(5l 

»M5  U.S.C.  78s(b)(2). 

"ID. 

'♦  17  CFR  20O.3O-3(a)(12). 


DEPARTMENT  OF  TRANSPORTATK)N 
Federal  Highway  Adminlstratton 


Envlronmantal  Impact  Statamant: 
Angatea  County,  CA 

AGENCY:  Federal  Highway 
Administration,  DOT. 
ACTION:  Notice  of  intent. 


SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
vtrill  be  prepared  for  a  proposed  highway 
project  in  Los  Angeles  County, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cesar  Perez,  Senior  Transportation 
Engineer,  Federal  Highway 
Administration,  California  Division,  980 
Ninth  Street,  Suite  400  Sacramento,  CA 
95814-2724,  Telephone:  (916)  498- 
5860. 

SUPPLEMENTARY  INFORMATION:  The 

FHWA,  in  cooperation  with  thp 
California  Department  of  Transportation 
(Caltrans),  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  improve  Interstate 
Route  405  (1-405)  in  Los  Angeles 
Cotmty.  The  proposed  action  involves 
the  construction  of  a  High  Occupancy 
Vehicle  (HOV)  lane,  in  the  northbound 
'  direction,  between  just  south  of  the 
Interstate  Route  10  (I-IO)  Connector  and 
Greenleaf  Street,  a  distance  of 
approximately  10  miles.  The  proposed 
project  may  require  additional  ROW  as 
well  as  possible  entrance/exit  ramp 
reconfigurations  and/or  closures.  The 
purpose  of  the  proposed  project  is 
considered  necessary  to  provide 
continuity  and  connectivity  in  the 
Regional  HOV  system,  alleviate  traffic 
congestion,  improve  mobility,  access, 
and  goods  movement  on  the  1-405 
freeway  in  the  Los  Angeles  Coimty  area. 
Alternatives  imder  consideration 
include: 

Alternative  1:  No  Build  Alternative. 

Alternative  2:  The  widening  of  the 
existing  facility  to  add  a  northboimd 
HOV  lane. 

Alternative  3:  The  widening  of  the 
existing  facility  to  add  a  northboimd 
HOV  lane  and  restore  southbound 
freeway  lane  and  shoulder  widths  to 
current  design  standards. 

Alternative  4:  The  wridening  of  the 
existing  facility  to  provide  for  four  HOV 
lanes  (two  each,  both  northbound  and 
southbound)  on  an  elevated  viaduct, 
within  the  freeway  median,  throughout 
and  project  limits. 

Alternative  5:  Transit  Enhancement 
Alternative.  This  would  involve  design 
features  that  would  facilitate  increased 
transit  use  in  the  corridor. 
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Alternative  6:  Transportation  Systems 
Management/Transportation  Demand 
Management.  These  basic  alternatives 
may  have  additional  design  variations  at 
specific  locations  in  response  to  social, 
economic  and  environmental  impacts  of 
extraordinary  magnitude,  which  may  be 
identified  during  upcoming  studies  and 
analysis.  Note:  As  required  by  the 
National  Environmental  Policy  Act 
(NEPA),  all  other  reasonable  alternatives 
will  be  considered.  These  alternatives 
may  be  refined,  combined  with  various 
different  alternative  elements,  or  be 
removed  from  further  consideration,  as 
more  analysis  is  conducted  on  the 
project  alternatives. 

Letters  describing  the  proposed  action 
and  soliciting  comments  are  being  sent 
to  appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  An  agency  scoping 
meeting  will  be  held  on  January  16, 
2002,  at  3  pm,  at  the  Veterans 
Administration  11301  Wilshire 
Boulevard.  In  addition,  initial  scoping 
meetings,  for  the  general  public,  will  be 
held  on  January  16,  2002,  at  the 
Veterans  Administration  11301  Wilshire 
Boulevard,  from  6  pm  to  8  pm,  and  on 
January  17,  2002,  at  the  Radisson  Hotel 
15433  Ventura  Blvd.  Sherman  Oaks, 
from  6  pm  to  8  pm.  Additional  public 
notice  will  be  given  of  the  time  and 
place  of  these  meetings. 

Public  meetings  will  be  held  after  the 
draft  EIS  is  completed.  Public  notice 
will  be  given  of  the  time  and  place  of 
the  meetings.  The  draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  to  the  formal  public 
hearing(s). 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  routes  are 
addressed>and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  addressed 
provided  above. 

(Catalog  of  Federal  Assistance  Program 
Number  20.205,  Highway  Planning,  and 
Construction.  The  regulations  implementing 
Executive  Order  12372  regarding 
mtergovemmental  consultation  on  Federal 
programs  and  activities  apply  to  this 
program. 


,2(ni. 


Issued  on:  December  27 
Ca>arE.Peicz, 

Senior  Transportation  Engineer,  Program 
Delivery  Team-South,  Sacramento, 
California. 

[FR  Doc.  02-41  Filed  1-4-02;  8:45  amj 
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DEPARTMENT  OF  TRANSPORTATION 

Feileral  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's  argument 
in  favor  of  relief. 

Durbin  h  Greenbrier  Valley  Railroad, 
Inc. 

[Docket  Number  FRA-1 999-51 831 

The  Durbin  &  Greenbrier  Valley 
Railroad,  Inc.  (DGVR)  seeks  a  waiver  of 
compliance  bora  certain  provisions  of 
the  Safety  Glazing  Standards,  49  CFR 
223.11,  safety  glazing  requirements  for 
existing  locomotives. 

DGVR  stated  that  it  has  a  locomotive  ' 
(BL^2)  which  was  built  in  1948.  The 
locomotive  is  on  loan  from  the  West 
Virginia  State  Rail  Authority.  This 
locomotive  is  used  sporadically  on  track 
leased  by  DGVR's  West  Virginia  Central 
Division. 

DGVR  requests  the  waiver  based  on 
the  following  three  reasons:  (1)  The 
locomotive  will  be  operated  one  to  six 
excursions  per  week  along  28  miles  of 
rural  and  wildness  track.  There  is  no 
history  of  vandalism  along  this  track. 
Most  of  this  track  passes  through  remote 
areas.  Speed  along  the  entire  track  is 
restricted  imder  yard  limit  rules  to  no 
more  than  15  miles  per  hour.  There  is 
only  one  overpass  over  the  track  and  the 
overpass  is  a  protected  flood  gate 
overpass  which  is  continually  patrolled. 
(2)  llie  locomotive  is  a  rare  1948  vintage 
BL-2  with  the  original  glazing  intact. 
Only  a  few  of  these  types  of  engines 
were  produced.  Altering  glazing  on  this 
old  locomotive  would  change  its 
appearance  and  would  detract  from  its 
historic  value  and  appeal.  (3)  This 
locomotive  was  originally  built  strictly 
for  branch  line  service  and  it  will  be 
used  exclusively  in  this  manner. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  oi^ortvmity  for  oral  comment,  they 
shoiild  notify  FKA,  in  writing,  before 


the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  conmnmications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  1999-5183)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  Facility, 
Room  PL-401  (Plaza  Level).  400  7th 
Street,  SW..  Washington.  DC  20590. 
Conmnmications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m. — 5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington,  DC.  on  December 
17,  2001. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Prog^m  Development. 
[FR  Doc.  02-308  Filed  1-4-02:  8:45  am] 
BUJN6  COOE  4eiO-06-P 


DEPARTMENT  OF  TRANSPORTATION 
FMIeral  RaHroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is. 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Farmrail  Sjrstem,  Incorporated 

[Docket  Nimiber  FRA-2001-9998] 

The  Farmrail  System  owns  and 
operates  three  passenger  coaches  which 
were  built  in  1954-56.  These  coaches 
are  not  used  in  regular  service,  but  only  ■ 
on  a  limited  seasonal  basis  primarily  in 
conjunction  with  the  Oklahoma 
Tourism  and  Recreation  Department's' 
resort  and  conference  center  located  at 
Quartz  Mountain  State  Park.  The  cars 
operate  on  trackage  owned  by  the 
Oklahoma  Department  of  Transportation 
for  which  Farmrail  acts  as  lessee- 
operator.  The  excursion  trains  operate 
firom  a  station  near  the  entrance  to 
Quartz  Mountain  State  Park  and  run 
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northward  aroimd  Lake  Lugert  through 
a  sparsely  populated  area  to  Lone  Wolf, 
Oklahoma,  and  back.  Farmrail  requests 
relief  from  the  requirements  of  Title  49 
Code  of  Federal  Regulations  (CFR) 
223.15  Requirements  for  existing 
passenger  cars  due  to  the  infrequent  use 
of  the  cars,  the  planned  usage  for 
excursion  service,  and  the  cost  of 
installing  compliant  glazing.  The  cars 
are  former  VIA  Rail  Canada  equipment, 
and  have  a  double-pane  combination  of 
1/4-inch  thick  safety  glass  inside  and 
plate  glass  outside.  This  glazing  system 
remains  the  standard  in  Canada  for 
passenger  equipment,  and  the  petitioner 
believes  that  the  operation  of  these  cars, 
as  equipped,  would  not  pose  a  safety 
hazard  to  passengers  or  employees. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Nimiber  FRA-2001- 
9998)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  Pl-401 
(Plaza  Level),  400  Seventh  Street,  SW., 
Washington,  DC  20590. 
Conmnmications  received  within*30 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is- 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

Issued  in  Washington.  DC,  on  )anuary  2, 
2002. 

Grady  C.  Cothen,  Ir., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-312  Filed  l-4-«2;  8:45  amJ 
BaUNG  CODE  4»1IH»^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 
Petition  for  Wah^  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Kansas  City  Southern  Railway 
Company  (KCS) 

[Docket  Number  FRA-2001-9746J 

The  Kansas  City  Southern  Railway 
Company  (KCS)  seeks  a  permanent 
waiver  of  compliance  with  the  Railroad 
Safety  Appliance  Standards,  49  CFR 
part  231.27(b)(3)  which  states  that  the 
location  of  the  end  platform  shall  be 
"One  (1)  centered  on  each  end  of  car 
between  inner  ends  of  handholds  not 
more  thsin  eight  (8)  inches  above  top  of 
center  sill."  KCS  has  a  series  of  138  box 
cars,  numbered  KCS  125550  through 
KCS  125688,  that  were  rebuilt  in  1999. 
During  the  rebuild  the  end  platforms 
were  added  to  both  ends  of  each  car 
with  approximately  one  inch  off  the 
center  of  the  car.  KCS's  petition  did  not 
provide  the  specific  "eccentricity"  of 
the  end  platforms  as  measured  from  the 
center  between  inner  ends  of 
handholds.  KCS  believes  this  defect 
creates  no  unsafe  conditions. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  commimications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  FRA-2001- 
9746)  and  must  be  submitted  to  the 
Docket  aerk,  DOT  Central  Docket 
Management  Facility,  Room  Pl-401, 
Washington,  DC  20590-0001. 
Commimications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practic^ile..All  written  communications 


concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

Issued  in  Washington.  DC  on  January  2, 
2002. 

Grady  C.  Cothen,  |r.. 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  02-311  Filed  1-4-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTA'HON 

Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested  and  the  petitioner's 
arguments  in  favor  of  relief. 

Massachusetts  Bay  Transportation 
Authority 

[Docket  Number  FRA-2000-80441 

Massachusetts  Bay  Transportation 
Authority  (MBTA)  seeks  to  resubmit  a 
petition  for  reconsideration  of  a 
temporary  waiver  of  compliance  with 
the  Railroad  Safety  Appliance 
Standards,  49  CFR  231.12(c)(4).  which 
requires  passenger  car  end  handholds  be 
securely  fastened  with  bolts  or  rivets. 
MBTA  states  that  the  end  handholds  on 
their  Bombardier  and  Kawasaki  fleets  of 
passenger  coaches,  as  currently 
configured,  are  fastened  with  bolts  to  a 
slotted  block  that  is  welded  to  the  end 
sill  during  the  manufoctviring  process. 

MBTA  states  that  there  are  146 
Bombardier  coaches  in  service  since 
1987-90  with  no  recorded  failures,    . 
accidents,  or  injuries  attributable  to 
either  the  end  handhold  or  the  welded 
motmted  blocks.  There  are  75  Kawasaki 
coaches  that  have  been  in  service  since 
1990-91  and  17  in  service  since  1998 
with  no  reported  injuries  attributable  to 
the  handhold  or  mounting  blocks  used 
to  seciu«  them. 

MBTA  reports  having  performed  a 
recent  inspection  of  both  fleets,  with  no 
defects  in  the  welds  securing  the 
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mounting  blocks  being  detected.  In 
addition,  MBTA  states  that  the 
weldment  is  inspected  daily  in 
accordance  with  the  MBTA's  Commuter 
Rail  Maintenance  Sheets,  CRM-12, 
Daily  Trip  Inspection.  In  the  event  a 
defect  is  noted,  the  coach  would 
immediately  be  removed  from  service 
with  written  notification  to  the  local 
FRA  Office.  A  remedial  action  plan    ■ 
would  be  developed  with  conciirrence 
from  FRA  to  ensure  the  repair  meets  or 
exceeds  the  standard  of  the  original 
design.  MBTA  states  that  they  are  at 
100%  utilization  of  their  coach  fleet  and 
removing  these  cars  from  service,  for 
retrofit,  would  impose  an  imdue 
financial  burden  without  substantially 
improving  safety.  They  submit  that  of 
the  four  possible  retrofits  they  have 
considered  the  least  expensive  would 
cost  approximately  $125,000.00. 

This  request  includes  146  Bombardier 
coaches  numbered  350-389,  600-653, 
1600-1652.  excluding  coach  1648  and 
92.  Kawasaki  coaches  numbered  700- 
749, 170Q-1724  and  750-766.  The 
coaches  would  remain  in  service  imtil 
they  receive  their  mid-life  overhaid. 
when  a  modification  would  be , 
engineered.  For  the  146  Bombardier 
coaches,  this  is  tentatively  scheduled  for 
July  2002  and  the  Kawasaki  coaches  for 
July  2004.  On  November  24,  2000,  a 
letter  of  denial  was  forwarded  to  MBTA 
(Docket  FRA-2000-8044-3).  At  that 
time,  FRA  had  determined  insufficient 
information  was  presented,  particularly, 
in  regards  to  repairs.  FRA  has  indicated 
to  the  petitioner  that  the  agency  is 
willing  to  consider  an  interim  waiver  to 
cover  welded  securement  until  an 
industry  standard  has  been  approved 
and  adopted  by  the  industry  and  FRA. 
FRA  requested  that  MBTA's  petition 
include  information  detailing  a  quality 
control  process  for  repairing  the 
weldment  in  the  event  of  damage  or 
failure. 

On  April  2,  2001,  MBTA  resubmitted 
a  petition  for  interim  waiver  of 
compliance  of  Railroad  Safety 
Appliances  Standards,  49  CFR  231.12 
(Docket  FRA-2000-8044-4).  The 
coaches  for  which  the  waiver  is 
requested  are  currently  in  service  and 
are  used  to  provide  commuter  rail 
service  throughout  Massachusetts. 
MBTA  is  resubmitting  this  petition  for 
interim  waiver  with  the  information  by 
incorporating  ATPA's  proposed  "Repair 
Procedure  for  Welded  Support 
Brackets,"  as  the  standard  for  repair  of 
the  end  handholds,  thus  insuring 
American  Welding  Society  (AWS) 
certified  repair  methods. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 


comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportiuiity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-200O- 
8044)  £md  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  Pl-401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 ' 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington,  DC  on  January  2, 
2002. 

Grady  C.  Cothen,  Jr.. 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-310  Filed  1-4-02:  8:45  am] 
HLUNQ  CODE  4*1  (MI6-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
argimients  in  favor  of  relief. 

The  Minnesota  Northern  Railroad 

(Waiver  Petition  Docket  Number  FRA-2001- 
102141 

The  Minnesota  Northern  Railroad 
owns  and  operates  a  caboose,  number 
MNN  019.  This  caboose  is  not  used  in 
regular  service,  but  only  on  a  limited 
basis  in  work  train  service,  to  transport 
railroad  officials  and  private  persons  for 
tjrpical  railroad  business  purposes.  The 


caboose  will  primarily  be  stored  on  a 
live  rail  siding.  The  car  operates  on  the 
Miimesota  Northern  Railroad  in  a  rural/ 
suburban  area  which  is  50%  wooded 
and  50%  cultivated  farm  land.  The   . 
MNN  requests  relief  from  the 
requfrements  of  Title  49  Code  of  Federal 
Regulations  (CFR)  §  223.13 
Requirements  for  existing  cabooses  due 
to  the  infrequent  use  of  the  caboose,  the 
planned  usage  for  work  and  special 
train  service,  and  the  cost  of  installing 
compliant  glazing. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g.,  Waiver 
Petition  Docket  Number  FRA-2001- 
10214)  and  must  be  submitted  to  the  - 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  Pi— 401 
(Plaza  Level),  400  Seventh  Street,  S.W., 
Washington,  D.C.  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hoius  (9:00  a.m.-5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  DC,  on  January  2, 
2002. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-313  Filed  1^1-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
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standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's, 
arguments  in  favor  of  relief. 

Ohio  Central  Railroad 

[Waiver  Petition  Docket  Number  FRA-2000- 
7351] 

The  Ohio  Central  Railroad  owns  and 
operates  a  caboose,  number  OHCR  556, 
which  was  built  in  1976.  This  caboose 
is  not  used  in  regular  service,  but  only 
on  a  limited  basis  in  work  train  service. 
The  car  operates  on  the  Ohio  Central 
Raifroad,  which  is  a  Class  III  railroad, 
operating  a  single  track,  unsignaled,line 
between  South  Zanesville  and  New 
Lexington,  Ohio,  a  distance  of  25  miles, 
with  a  branch  to  Glass  Rock,  Ohio,  a 
distance  of  approximately  8  miles.  The 
raifroad  operates  in  mainly  a  nual  area, 
with  South  Zanesville  being  the  largest 
population  center.  The  petitioner 
reported  that  there  were  no  records  of 
vandalism  or  stoning  of  moving  trains 
since  they  began  operation  in  1986.  The 
OHCR  requests  relief  from  the 
requirements  of  Title  49  Code  of  Federal 
Regulations  (CFR)  223.13  Requirements 
for  existing  cabooses  due  to  the 
infrequent  use  of  the  caboose,  the 
planned  usage  for  work  train  service, 
and  the  cost  of  installing  compliant 
glazing. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
coimection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  thefr  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2000- 
7351)  and  mu^t  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  Pl-401 
(Plaza  Level),  400  Seventh  Street.  SW., 
Washington.  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  writtto  communications 
concerning  these  proceedings  are 
available  for  examination  diuing  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 


at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  DC  on  January  2, 
2002. 
Grady  C.  Cothen,  |r.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-309  Filed  1-4-02:  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
.notice  is  hereby  given  that  the  Federal 
Raifroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Union  Pacific  Railroad  Company 

[Docket  Number  FRA-2001-11014J 

The  Union  Pacific  Railroad  Company 
(UP)  seeks  a  permanent  waiver  of 
compliance  with  the  Locomotive  Safety 
Standards,  49  CFR  part  229.21(a),  as  it 
pertains  to  the  record  keeping 
requirement  for  locomotive  daily 
inspection  reports.  If  their  request  is 
granted,  UP  would  file  the  required 
report  electronically  in  a  secure 
centralized  database  that  would  be  set 
up  to  track  and  store  the  records  for  the 
required  ninety-two  days.  The  railroad 
states  that  each  employee  performing 
the  inspections  has  been  provided  a 
tmique  electronic  identification  which 
will  be  utilized  in  place  of  the  signattue. 
All  requfrements,  date,  time  location, 
person  conducting  inspection  and  any 
non-complying  conditions  will  be 
reported  electronically.  UP  utilizes  an 
onboard  record  of  daily  inspections  and 
will  continue  to  do  so  if  their  request  is 
granted. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportimity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  thefr  request. 

All  commimications  concerning  these 
proceedings  should  identify  the 


appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2001- 
11014)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  Pl-401, 
Washington.  D.C.  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9:00  a.m.-5:00  p.m.)  at 
the  above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  D.C.  on  December 
17.2001. 

Grady  C.  Cothen.  |r.. 

Deputy  Associate  Administrator,  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  02-315  Filed  1-4-02:  8:45  am) 
BIUING  COOE  4aiO-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waivers  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nattu^  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

WATGO  Companies,  Inc. 

[Docket  Number  FRA-2001-10593J 

WATCO  Companies,  Inc.,  (WATCO) 
has  petitioned  the  FRA  for  a  waiver  of 
compliance  from  certain  provisions  of 
the  Safety  Glazing  Standards  (49  CFR 
part  223)  for  one  locomotive,  WAMX 
804,  which  is  operated  at  National 
Starch  &  Chemical,  1515  Drover  Street, 
Indianapolis,  Indiana  46221. 

Locomotive  WAMX  804  is  covered  by 
49  CFR  part  223.1  which  states:  223.1 
Scope.  "This  part  provides  minimum 
requirements  for  glazing  materials  in 
order  to  protect  railroad  employees  and 
railroad  passengers  frx>m  injury  as  a 
result  of  objects  striking  the  windows  of 
locomotives,  caboose  and  passenger 
cars." 

Locomotive  WAMX  804  is  operated 
by  WATCO  Companies,  Inc.,  Switching 
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Services  in  an  industrial/plant 
switching  operation.  The  locomotive 
operates  in  two  areas  of  speed 
restriction,  one  at  5  mph  and  one  at  10 
mph.  WATCO  Companies.  Inc.^  advises 
that  all  broken  or  damaged  glazing  will 
be  replaced  by  FRA  approved  glazing 
material. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  £acts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number,  [e.g..  Docket 
Number  FRA-2001-10593)  and  must  be 
submitted  to  the  DOT  Docket 
Management  Facility,  Room  PL-401 
(Plaza  Level),  400  Seventh  Street,  SW, 
Washington,  DC  20590. 
Communications  received  within  45 
days  from  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practical.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  web  site  at 
http://dms.dot.gov. 

Issued  in  Washington,  D.C.  on  January  2, 
2002. 

Grady  C  Cotiien,  Jr.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
[FR  Doc.  02-314  Filed  1-4-02;  8:45  am] 
BUMG  COOC  OIIMM-P 


DEPARTMENT  OF  TRANSPORTATION 

NaUonal  Highwaiy  Traffic  Safsty 
Aiknintetratlon 

Raports,  Forma  and  Racord  Kaapkig 
RaQuimnanla  Agancy  Information 
Colaction  Activity  Undar  0MB  Raviaw 

agency:  National  Highway  Traffic 
Safety  Administration,  DOT. 

ACTKm:  Notice. 

SUMMARY:  In  compliance  With  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Information 


Collection  Request  (ICR)  abstracted 

below  has  been  forwarded  to  the  Office 

of  Management  and  Budget  (OMB)  for 

review  and  comment.  The  ICR  describes 

the  nature  of  the  information  collections 

and  their  expected  burden.  The  Federal 

Register  Notice  with  a  60-day  comment 

period  was  published  on  August  16, 

2001  [66  FR  43037-43039J. 

DATES:  Comments  must  be  submitted  on 

or  before  February  6,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Barbara  Williams  at  the  National 

Highway  Traffic  Safety  Administration, 

Office  of  Safety  Performance  Standards 

(NPS-01),  202-366-4327.  400  Seventh 

Street,  SW,  Room  5319,  Washington,  DC 

20590. 

SUPPtfMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Adminisfration 

Title:  49  CFR  552,  Petitions  for 
Rulemaking,  Defects,  and 
Noncompliance  Orders. 

0^fB  Number:  2127—0046. 

Type  of  Request:  Extension  of  a  * 
currently  approved  collection. 

Abstract:  49  U.S.C.  section  30162 
specifies  that  any  "interested  person 
may  file  a  petition  with  the  Secretary  of 
Transportation  requesting  the  Secretary 
to  be^  a  proceeding"  to  prescribe  a 
motor  vehicle  safety  standard  imder  49 
U.S.C.  chapter  301,  or  to  decide  whether 
to  issue  an  order  under  49  U.S.C. 
section  30118(b).  49  U.S.C.  30111  giyps 
the  Secretary  authority  to  prescribe 
motor  vehicle  safety  standards.  49 
U.S.C.  section  30118(b)  gives  the 
Secretary  authority  to  issue  an  order  to 
a  manufacturer  to  notify  vehicle  or 
equipment  owners,  purchasers,  and 
dealers  of  the  defefrt  or  noncompliance 
and  to  remedy  the  defect  or 
noncompliance. 

Section  30162  further  specifies  that 
all  petitions  filed  imder  its  authority 
shall  set  forth  the  facts,  which  it  is 
claimed  establish  that  an  order  is 
necessary  and  briefly  describe  the  order 
the  Secretary  should  issue. 

Affected  Public:  Business  or  other-for- 
profit. 

Estimated  Total  Annual  Burden:  20. 
ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 


the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC,  on  December 
31.  2001. 
Debnas  Johnson, 

Acting  Associate  Administrator  for 
Administration. 
[FR  Doc.  02-305  Filed  1-4-02;  8:45  am] 

BILUNO  CODE  4»1»-Sa-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Higliway  Traffic  Safaty 
Admlnlatration 

Raporta,  Forma  and  Racord  Kaaping 
Raquiramanta  Agancy  Information 
CoHaction  Activity  Undar  OMB  Ravlaw 

agency:  National  Highway  Traffic 
Safety  Administration,  EKDT. 

action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  biuden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  August  16, 
2001  [66  FR  43037-43039]. 

DATES:  Comments  must  be  submitted  on 
or  before  February  6,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jonathan  White  at  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Defects  &  Recall  Information  Analysis 
(NSA-11),  202-366-5227.  400  Seventh 
Street.  SW,  Room  5319.  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety  * 
Administration 

Title:  49  CFR  part  557,  Petitions  for 
Hearings  on  Notification  and  Remedy  of 
Defects. 

OMB  Number;  2127-0039. 


Type  of  Request:  Extension  of  a 
cmxently  approved  information 
collection. 

Abstmct:  NHTSA's  statutory  authority 
at  49  U.S.C.  sections  30118(e)  and 
30120(e)  specifies  that  "on  petition  of 
any  interested  person,"  NHTSA  may 
hold  hearings  to  determine  whether  a 
manufacturer  of  motor  vehicles  or  motor 
vehicle  equipment  has  met  its  obligation 
to  notify  owners,  purchasers,  and 
dealers  of  vehicles  or  equipment  of  a 
defect  or  noncompliance  and  to  remedy 
a  defect  or  noncompliance  for  Federal 
Motor  Vehicle  Safety  Standards  for 
'some  of  the  products  the  manufacturer 
produces. 

To  address  these  areas,  NHTSA  has 
promulgated  49  CFR  part  557,  Petitions 
for  Hearings  on  Notification  and 
Remedy  of  Defects,  which  adopts  a 
luiiform  regulation  that  establishes 
procedvires  to  provide  for  submission 
and  disposition  of  petitions,  and  to  hold 
hearings  on  the  issue  of  whether  the 
manufacturer  has  met  its  obligation  to 
notify  owners,  distributors,  and  dealers 
of  safety  related  defects  or 
noncompliance  and  to  remedy  the 
problems  by  repair,  repurchase,  or 
replacement. 

Affected  Public:  Business  or  other-for- 
profit,  individuals  or  households. 

Estimated  Total  Annual  Burden:  21. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725-1 7th 
Street,  NW,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC,  on  December 
31,2001. 
Delmas  Johnson, 

Acting  Associate  Administrator  for 
Administration. 

[FR  Doc.  02-306  Filed  1-4-02;  8:45  am] 
MLUNG  CODE  4eiO-W-P 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Admlnlatration 

Raporta,  Forma  and  Racord  Kaaping 
ftequiremanta  Agency  Information 
Collection  Activity  Under  OMB  Review 

agency:  National  Highway  Traffic 

Safety  Administration,  DOT. 

ACTION:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C-  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  comment.  The  ICR  describes 
the  nature  of  the  information  collections 
and  their  expected  burden.  The  Federal 
Register  Notice  with  a  60-day  comment 
period  was  published  on  August  16, 
2001  [66  FR  43037-43039). 
DATES:  Comments  must  be  submitted  on 
or  before  February  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  White  at  the  National  Highway 
Traffic  Safety  Administration,  Office  of 
Defects  &  Recall  Information  Analysis 
(NSA-11),  202-366-5226.  400  Seventh 
Street,  SW,  Room  5319,  Washington,  DC 
20590. 
SUPPLEMENTARY  INFORMATION: 

National  Highway  Traffic  Safety 
Administration 

Title:  49  CFR  Part  576,  Record 
Retention. 

OMB  Number:  2127-0042. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  Under  49  U.S.C.  30166(e), 
NHTSA  "reasonably  may  require  a 
manufacturer  of  a  motor  vehicle  or 
motor  vehicle  equipment  to  keep 
records,  and  a  manufacturer,  distributor, 
or  dealer  to  make  reports,  to  enable 
(NHTSA)  to  decide  whether  the 
manufacturer,  distributor  or  dealer  has 
complied  or  is  complying  with  this 
chapter  or  a  regulation  prescribed  under 
this  chapter." 

49  U.S.C.  30118(c)  requires 
manufacturers  to  notify  NHTSA  and 
owners,  purchasers,  and  dealers  if  the 
manufacturer  (1)  "learns"  that  any 
vehicle  or  equipment  manufactured  by 
it  contains  a  defect  and  decides  in  good 
faith  that  the  defect  relates  to  motor 
vehicle  safety,  or  (2)  "decides  in  good 
faith"  that  the  vehicle  or  equipment 
does  not  comply  with  an  applicable 
Federal  motor  vehicle  safety  standard. 
The  only  way  for  the  agency  to  decide 
if  and  when  a  manufacturer  "learned" 


of  a  safety -related  defect  or  "decided  in 
good  faith"  that  some  products  did  not 
comply  with  an  applicable  Federal 
motor  vehicle  safety  standard  is  for  the 
agency  to  have  access  to  the  information 
available  to  the  manufacturer. 

Affected  Public:  Business  or  other-for- 
profit,  individuals  or  households. 

Estimated  Total  Annual  Burden: 
40,000. 

ADDRESSES:  Send  comments,  within  30 
days,  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget.  725-1 7th 
Street,  NW,  Washington,  DC  20503, 
Attention  NHTSA  Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Departments  estimate  of  the  burden 
of  the  proposed  information  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technolo^. 
A  Comment  to  OMB  is  most  effective 
if  OMB  receives  it  within  30  days  of 
publication. 

Issued  in  Washington,  DC,  on  December 
31,2001. 
Delmas  |ohnson. 

Acting  Associate  Administrator  for 
Administration. 
[FR  Doc.  02-307  Filed  1-4-02;  8:45  am) 


BILLING  CODE  4910-5»-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 

[STB  Docicet  No.  AB-290  (Sub-No.  219X)1 

Norfolic  Southern  Raihivay  Company— 
AtMmdonment  Exemption— in 
Buchanan  County,  VA 

Norfolk  Southern  Railway  Company   , 
(NSR)  has  filed  a  notice  of  exemption 
under  49  CFR  1152  subpart  F— Exempt 
Abandonments  to  abandon  a  2.23-mile 
line  of  railroad  between  milepost  HS- 
0.0  at  Oakwood  and  milepost  HS-2.23 
at  Mills,  in  Buchanan  County,  VA.  The 
line  traverses  United  States  Postal 
Service  Zip  Code  24631. 

NSR  has  ceitffied  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  years;  (2)  no  overhead  traffic  has 
inoved  over  the  line  for  at  least  2  years 
and  overhead  traffic,  if  there  were  any, 
could  be  rerouted  over  other  lines;  (3) 
no  formal  complaint  filed  by  a  user  of 
rail  service  on  the  line  (or  by  a  state  or 
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local  government  entity  acting  on  behalf 
of  such  user)  regarding  cessation  of 
service  over  the  line  either  is  pending 
with  the  Surface  Transportation  Board 
(Board)  or  with  any  U.S.  District  Court 
or  has  been  decided  in  favor  of 
complainant  within  the  2-year  period; 
and  (4)  the  requirements  at  49  CFR 

1105.7  (environmental  reports),  49  CFR 

1105.8  (historic  reports).  49  CFR 

1105.11  (transmittal  letter),  49  CFR 

1105.12  (newspaper  publication),  and 
49  CFR  1152.50(d)(1)  (notice  to 
governmental  agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  under 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360 1.CC.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  imder  49  U.S.C  10502(d) 
mpst  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offer  of 
financial  assistance  (OFA)  has  been 
received,  this  exemption  will  be 
efiiective  on  February  6,  2002,  imless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 
environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2).2  and  trail 
use/rail  banking  requests  imder  49  CFR 
1152.29  must  be  filed  by  January  17, 
2002.  Petitions  to  reopen  or  requests  for 
public  use  conditions  under  49  CFR 
1152.28  must  be  filed  by  January  28, 
2002,  with:  Siuface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street,  NW., 
Washington,  DC  20423-0001. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  NSR's 
representative:  James  R.  Paschall,  Esq., 
Norfolk  Southern  Corporation,  Three 
Commercial  Place,  Norfolk,  VA  23510. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

NSR  has  filed  an  environmental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  and  historic  resources. 
SEA  wall  issue  an  environmental 
assessment  (EA)  by  January  11,  2002. 
Interested  persons  may  obtain  a  copy  of 


'  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  parly  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  ofOut- 
of-Service  Rail  Unes.  5  I.CCZd  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  effective  date. 

'  Each  OFA  must  be  accompanied  by  the  filing 
fee.  which  currently  is  set  at  SI  ,000.  See  49  CFR 
1002.2(fM2S). 


the  EA  by  writing  to  SEA  (Room  500, 
Surface  Transportation  Board, 
Washington,  DC  20423-0001)  or  by 
calling  SEA,  at  (202)  565-1552. 
Comments  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Environmental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2).  NSR  shall  file  a  notice  of 
consummation  with  the  Board  to  signify 
that  it  has  exercised  the  authority 
granted  and  fully  abandoned  its  line.  If 
consummation  has  not  been  effected  by 
NSR's  filing  of  a  notice  of 
consiunmation  by  January  7,  2003,  and 
there  are  no  legal  or  regulatory  barriers 
to  consiunmation.  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  December  27,  2001. 

By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-103  Filed  1-4-02;  8:45  am] 

BHJJNG  CODE  491 S-OO-V 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Extension  of  General  Program  Test 
Regarding  Post  Entry  Amendment 
Processing 

agency:  Customs  Service,  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  document  annoimces 
that  the  general  program  test  regarding 
post  entry  amendment  processing  is 
being  extended  for  a  period  of  one  year. 
The  test  will  continue  to  operate  in 
accordance  with  the  notice  published  in 
the  Federal  Register  on  November  28, 
2000. 

DATES:  The  test  allowing  post  entry 
amendment  to  entry  summaries  is 
extended  to  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Ingalls,  Chief,  Entry  and 
Drawback  Management  Branch,  Office 
of  Field  Operations  (202/927-1082). 
SUPPLEMENTARY  INFORMATION:  Customs 
annoimced  and  explained  the  post  entry 
amendment  processing  test  in  a  general 
notice  document  published  in  the 
Federal  Register  (65  FR  70872)  on 
November  28,  2000.  That  notice 
announced  that  the  test  would 


commence  no  earlier  than  December  28, 
2000,  and  run  for  approximately  one 
year.  In  fad,  the  test  is  scheduled  to 
operate  through  December  31,  2001. 

Briefly,  the  test  allows  importers  to 
amend  entry  summaries  (not  informal 
entries)  prior  to  liquidation  by  filing 
with  Customs  either  an  individual 
amendment  letter  upon  discovery  of  an 
error  or  a  quarterly  tracking  report 
covering  any  errors  that  occxured  during 
the  quarter.  The  previously  published 
general  notice  explained  how  to  file 
post  entry  amenchnents  for  revenue 
related  errors  and  non-revenue  related 
errors,  and  the  consequences  of 
misconduct  by  importers  during  the 
test.  It  also  provided  that  there  are  no 
application  procedures  or  eligibility 
requirements.  This  document 
annoxmces  that  the  test  is  being 
extended  to  December  31,  2002.  To 
participate  in  the  test,  an  importer  need 
only  follow  the  procediue  set  forth  in 
the  previously  published  general  notice. 

Comments  received  in  response  to  the 
previously  published  general  notice 
have  been  reviewed  and  the  test  is  being 
evaluated.  Changes  to  the  test  based  on 
the  comments  and  the  evaluation  will 
be  announced  in  the  Federal  Register  in 
due  course.  The  test  may  be  further 
extended  if  warranted.  Additional 
information  on  the  post  entry 
amendment  procedme  can  be  found 
under  "Importing  and  Exporting"  at 
http://www.customs.gov. 

Dated:  December  31.  2001. 
Bonni  G.  Tischler, 

Assistant  Commissioner,  Office  of  Field 
Operations. 

[FR  Doc.  02-288  Filed  1-4-02;  8:45  am] 
BtLUNQ  CODE  4S2IH»-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  Foreign  Assets  Controi 

Proposed  Collection;  Comment 
Request  for  CuiMn  Remittance 
Affidavtt 

AGENCY:  Office  of  Foreign  Assets 

Control,  Tresisuiy. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
oXhet  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currentiy,  the  Office  of 
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Foreign  Assets  Control  ("OFAC")  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  OFAC's 
Cuban  Remittance  Affidavit  information 
collection. 

DATES:  Written  comments  should  be 
received  on  or  before  March  8,  2002  to 
be  assined  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  David  W.  Mills,  Chief,  Policy 
Planning  &  Program  Management 
Division,  Office  of  Foreign  Assets 
Control,  Department  of  Ae  Treasiiry, 
1500  Pennsylvania  Avenue,  NW., 
Annex — 2d  Floor,  Washington,  DC 
20220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
about  the  filings  or  procedures  should 
be  directed  to  David  W.  Mills,  Chief, 
Policy  Planning  &  Program  Management 
Division,  Office  of  Foreign  Assets 
Control,  or  Barbara  C.  Hammerle,  Chief 
Counsel  (Foreign  Assets  Control), 
Department  of  the  Treasmy,  15Q0 
Pennsylvania  Avenue,  NW.,  Annex — 2d 
Floor,  Washington.  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Title:  Cuban  Remittance  Affidavit. 

OMB  Number:  1505-0167. 

Abstract:  The  information  is  required 
of  persons  subject  to  the  jurisdiction  of 
the  United  States  who  make  remittance 
to  persons  in  Cuba  pursuant  to 
§  515.570  of  the  Cuban  Assets  Controls, 
31  CFR  part  515.  The  information  will 
be  used  by  the  Office  of  Foreign  Assets 
Control  of  the  Departinent  of  the 
Treasury  ("OFAC")  to  monitor 
compliance  with  regulations  governing 
family  and  emigration  remittance. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

4)5fected  PubZic;  Individuals  or 

households. 

Estimated  Number  of  Respondents: 
1.000.000  filers  per  quarter,  each  filing 
four  times  a  year. 

Estimated  Time  Per  Respondents:  60 
seconds  per  form,  ■with  four  filed 
annually  per  person. 

Estimated  Total  Annual  Burden 
■    Hours:  66,667.  assiuning  each  filer  files 
four  times  a  yaar. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  Office  of  Management 
and  Budget  ("OMB")  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  for  five 
years. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  fimctions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accxuacy  of  the  agency's  estimate  of  the 
biuden  of  the  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  service  to 
provide  information. 

Approved:  December  28,  2001. 
David  W.  Mills, 

Acting  Director,  Office  of  Foreign  Assets 
Control. 
[FR  Doc.  02-290  Filed  1-4-02;  8:45  am) 

BHJJNG  CODE  4810-25-41 


DEPARTMENT  OF  THE  TREASURY 

OfHoe  Of  Foreign  Assets  Control 

Proposed  Collection;  Comment 
Request  for  Travel  Service  Provider 
and  Canrier  Service  Provider 
Submission 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

action:  Notice  and  request  for 

comments 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  tiie  Office  of 
Foreign  Assets  Control  ("OFAC")  widiin 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  OFAC's 
Travel  Service  Provider  and  Carrier 
Service  Provider  information  collection. 
DATES:  Written  comments  should  be 
received  on  or  before  March  8,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  David  W.  Mills.  Chief,  PoUcy 
Planning  and  Program  Management 


Division.  Office  of  Foreign  Assets 
Control,  department  of  the  Treasury, 
1500  Pennsylvania  Avenue.  NW., 
Annex — 2d  Floor,  Washington,  DC 
20220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
about  the  filings  or  procediues  should 
be  directed  to  David  W.  Mills.  Chief, 
Policy  Planning  &  Program  Management 
Division,  Office  of  Foreign  Assets 
Control,  or  Barbara  C,  Hammerle,  Chief 
Counsel  (Foreign  Assets  Control), 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW.,  1500. 
Pennsylvania  Avenue,  Aimex — 2d    ■ 
Floor,  Washington,  DC  20220. 
SUPPLEMENTARY  INFORMATION: 

Title:  Travel  Service  Provider  and 
Carrier  Service  Provider  Submission. 
OhfB  Number:  1505-0168. 
Abstract:  The  information  is  required 
of  persons  who  have  been  authorized  by 
the  Office  of  Foreign  Assets  Control  of 
the  Department  of  the  Treasury 
("OFAC")  to  handle  travel  arrangements 
to,  fitim,  and  or  within  Cuba  or  to 
provide  charter  air  service  to  Cuba. 
Travel  service  providers  are  required  to 
collect  information  on  persons  traveling 
on  direct  flights  to  Cuba  and  forward 
that  information  to  carrier  service 
providers,  for  ultimate  submission  to 
OFAC. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currentiy  approved  collection. 

Affected  Public:  Individuals  or 
households  and  businesses. 

Estimated  Number  of  Respondents: 
228,000. 

Estimated  Time  Per  Respondents  5 
minutes  per  entry  for  travel  service 
providers,  or  up  to  570,000  minutes 
annually  for  travel  service  providers  in 
the  aggregate  (9,500  hours);  and  up  to  5 
minutes  per  entry  for  carrier  service 
providers,  or  up  to  570,000  entries 
annually  for  carrier  service  providers  in 
the  aggregate  (9,500  hours). 

Estimated  Total  Aimual  Burden 
Hours:  19,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  Office  of  Management 
and  Budget  ("OMB")  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  for  five 


years. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
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included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  th&  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  coUection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  December  28,  2001. 
David  W.  Mills, 

Acting  Director,  Office  of  Foreign  Assets 
Control. 

IFR  Doc.  02-291  Filed  1-4-02;  8:45  am] 
OOK  4«10-2S-«I  I 


OEPARTMENT  OF  THE  TREASURY 

OfliM  of  Foreign  AsMis  Control 

Propo— d  CoMoctlon;  Comment 
lloquort  tor  Hoylili  allon  of  Libyan 
Travol 

agency:  Office  of  Foreign  Assets 
Control,  Treasury.  i 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Departm«it  of  the 
Treasury,  as  part  of  is  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  genoal  public  and 
other  federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  act  of  1995, 
Public  Law  104-13  (44  U.S.C. 


3506(c)(2)(A)).  Currently,  the  Office  of 
Foreign  Assets  Control  ("OFAC")  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  OFAC's 
Libyan  travel  information  collection. 
See.  31  CFR  550.560. 
DATES:  Written  comments  should  be 
received  on  or  before  March  8,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  David  W.  Mills,  Chief,  Policgr 
Planning  &  Program  Management 
EKvision,  Office  of  Foreign  Assets 
Control,  Department  of  Ae  Treasxny, 
1500  Pennsylvania  Avenue,  N.W., 
Annex — 2d  Floor,  Washington,  D.C. 
20220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
about  the  filing  or  procedures  should  be 
directed  to  David  W.  Mills,  Chief,  Policy 
Planning  &  Program  Management 
Division,  Office  of  Foreign  Assets 
Control,  or  Barbara  C.  Hammerle,  Chief 
Counsel  (Foreign  Assets  Control), 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  N.W.,  1500 
Pennsylvania  Avenue,  Annex — 2d 
Floor,  Washington,  DC  20220. 

SUPPLEMENTARY  INFORMATION: 

Title:  Travel  to  Libya  by  Immediate 
Family  members  of  Libyan  Nationals. 

OMB  Number:  1505-0092. 

Abstract:  The  information  must  be 
filed  by  United  States  persons  with  the 
Licensing  Division  of  Uie  Office  of 
Foreign  Assets  Control  of  the 
department  of  the  Treasmy  ('OFAC")  or 
with  the  Belgian  Embassy  in  Tripoli, 
Libya,  with  respect  to  their  eligibility  to 
travel  to  and  reside  in  Libya  pursuant  to 
the  provision  of  §  550.560  of  the  Libyan 
Sanctions  Regulations,  31  CFR  part  550. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection.  . 

Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents:  5. 


Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Armual  Burden 
Hours:  5. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  Office  of  Management 
and  Budget  ("OMB")  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  for  five 
years.  However,  respondent's  are  not 
required  to  maintain  any  docmnents  but 
the  data  is  of  a  tjrpe  ordinarily  retained 
(birth  certificate,  naturalization 
certificate,  U.S.  passport  number). 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  coUectlon  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  service  to 
provide  information. 

Approved:  December  28,  2001. 
David  W.  Milts, 

Acting  Director,  Office  of  Foreign  Assets 
Control. 

[FRDoc.  02-292  Filed  1-4-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Parts  2520  and  25^ 
RIN 1210-AA66  ' 

Removai  of  Superseded  Regulations 
RelaUng  to  Plan  Deecriptiens  and 
Summary  Plan  Oescrlptiofts,  and  Other 
Technical  Conforming  Amendments 

agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
action:  Final  rule. 

summary:  This  dociunent  contains  a 
final  rulemaking  that  removes  certain 
provisions  from  the  Code  of  Federal 
Regulations  (CFR)  that  were  superseded, 
in  whole  or  in  part,  by  amendments  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (ERISA)  enacted  as 
part  of  section  1503  of  the  Taxpayer 
Relief  Act  of  1997  (TRA  "97).  These 
TRA  "97  amendments  eliminated  the 
ERISA  requirements  that  plan 
administrators  file  siunmaiy  plan 
descriptions  (SPDs)  and  summaries  of 
material  modifications  (SMMs)  with  the 
Department  of  Labor  (Department).  The 
amendments  also  eliminated  all 
requirements  pertaining  to  plan 
descriptions,  hi  addition  to  removing 
superseded  regulations  from  the  CFR. 
this^nal  rule  makes  miscellaneous 
technical  amendments  to  the  CFR 
designed  to  correct  affected  cross- 
references.  The  final  rule  affects 
employee  pension  and  welfare  benefit 
plans,  plan  sponsors,  administrators  and 
fiduciaries,  and  plan  participants  and 
beneficiaries. 

DATES:  The  amendments  contained 
herein  wiU  be  effective  March  8,  2002. 
The  amendments  contained  herein  will 
be  applicable  as  of  the  August  5, 1997 
effiective  date  of  section  1503  of  TRA 
'97. 

FOR  FURTHER  INFORMATiON  CONTACT:  Lisa 
M.  Fields,  Office  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  (202)  693-8500 
(not  a  toll-free  number). 
SUPPLEMENTARY  MFORMATION: 

1.  Overnew  { 

On  August  5, 1999,  the  Department 
published  in  the  Federal  Register  (64 
FR  42792)  a  proposed  rule  to  implement 
certain  amendments  to  ERISA  added  as 
part  of  TRA  '97.  TRA  '97  amended 
sections  101(b),  102,  and  104(a)(1)  of 
ERISA  to  eliminate  the  requirements 
that  plan  administrators  file  SPDs, 
SMMs,  and  plan  descriptions  with  the 


Department.  1  TRA  '97  also  amended 
section  104(b)  of  ERISA  to  eliminate  the 
requirement  that  plan  administrators 
funiish  plan  descriptions  to  participants 
and  beneficiaries.  These  statutory 
amendments  superseded,  in  whole  or  in 
part,  the  Department's  regulations  that 
implemented  the  SPD.  SMM.  and  plan 
description  filing  requirements.  This 
final  rule  removes  those  superseded 
regulations  from  the  CFR.^  This  final 
rule  also  makes  several  technical 
conforming  amendments  to  reflect  the 
fact  that  certain  regulatory  provisions 
granting  relief  from  certain  plan 
description,  SPD,  and  SMM 
requirements  have  also  been  superseded 
and  rendered  obsolete  by  the  TRA  '97 
amendments.  Finally,  the  final  rule 
corrects  affected  regulatory  and 
statutory  cross-references  in  parts  2520 
and  2560  of  Chapter  XXV  of  Title  29  of 
the  CFR.  A  chart  identifying  each 
regulation  that  is  changed  by  this  final 
rule  is  printed  below. 

2.  Public  Comments  and  Adoption  of 
Final  Rule 

The  Department  received  no 
comments  concerning  the  proposal,  and 
the  final  rule  being  adopted  herein  is 
substantially  in  the  form  proposed.  A 
technical  conforming  change  to  29  CFR 
2520.104b-2(g)  that  was  inadvertently 
omitted  from  the  proposal  has  been 
added  to  the  final  rule. 

3.  Summary  of  Final  Rule 

This  final  nde  removes,  some  in 
whole  and  some  in  part,  the  following 
superseded  regulations  from  29  CFR 


■  Prior  to  1979,  the  administrator  of  an  employee 
benefit  plan  subject  to  the  provisions  of  Part  1  of 
Title  I  of  ERISA  was  required  to  file  with  the 
Department  a  plan  description  (Form  EBS-1)  to 
satisfy  the  statutory  filing  requirements  of  section 
104(a)  and  29  CFR  2520.104a-2.  See41  FR  16957 
(April  23, 1976).  In  1979,  the  Department  amended 

29  CFR  2520.104a-2  (44  FR  31639  (June  1, 1979)), 
to  provide  that  the  administrator  would  satisfy  the 
plan  description  filing  requirements  of  section 
104(a)(l)(B]  by  filing  with  the  Department  SPDs  and 
updated  SPDs  in  accordance  with  section 
104(a)(1)(C)  and  the  regulations  thereimder. 

2  The  Department  is  also  publishing  in  today's 
Federal  Register  a  separate  final  rule  to  implement 
related  TRA  '97  amendments  that  added  sections 
502(c)(6)  and  104(a)(6)  to  Title  I  of  ERISA.  Section 
104(a)(6)  provides  that  the  administrator  of  any 
employee  benefit  plan  must  furnish  to  the 
Department,  upon  request,  any  documents  relating 
to  the  employee  benefit  plan,  including  but  not 
limited  to,  the  latest  SPD,  and  the  bargaining 
agreement,  trust  agreement,  contract,  or  other 
instrument  under  which  the  plan  is  established  or 
operated.  Section  502(c)(6)  provides  that  if,  within 

30  days  of  a  request  by  the  Department  to  a  plan 
administrator  fc  documents  under  section 
104(a)(6),  the  plan  administrator  fails  to  furnish  the 
material  requested  to  the  Department,  the 
Department  may  assess  a  civil  penalty  against  the 
plan  administrator  of  up  to  $100  a  day  from  the  date 
of  such  failure,  but  in  no  event  in  excess  of  $1 ,000 
per  request. 


part  2520.  This  final  rule  also  reserves 
certain  removed  sections  of  the  CFR  to 
preserve  the  continuity  of  codification 
in  the  CFR. 

A.  Removal  of  Regulations  Superseded 
in  Whole 

This  final  rule  removes  and  reserves 
sections  2520.102-1  and  2520.104a-2 
because  they  were  superseded  by 
paragraphs  (a)  and  (c)  of  section  1503  of 
TRA  '97  which  eliminated  sections 
101(b)(2)  and  104(a)(1)(B)  of  ERISA.  The 
removed  regulations  required  plan 
administrators  to  file  a  plan  description 
with  the  Department  in  accordance  with 
sections  101(b)(2)  and  104(a)(lKB)  of 
ERISA.  See  supra  note  1. 

This  final  nue  removes  and  reserves 
section  2520.104a-3  because  it  was 
superseded  by  paragraphs  (a)  and  (c)  of ' 
section  1503  of  TRA  '97  which 
eliminated  sections  101(b)(1)  and 
104(a)(1)(C)  of  ERISA.  The  removed 
regulation  implemented  the  requirement 
in  sections  101(b)(1)  and  104(a)(1)(C)  of 
ERISA  that  plan  administrators  file  with 
the  Department  a  copy  of  any  SPD  that 
is  required  to  be  furnished  to 
participants  covered  under  the  plan  and 
beneficiaries  receiving  benefits  imder 
the  plan. 

This  final  rule  removes  and  reserves 
sections  2520.104a-4  and  2520.104a-7 
because  they  were  superseded  by 
paragraphs  (a)  and  (c)  of  section  1503  of 
TRA  '97  which  eliminated  sections 
101(b)(3),  102(a)(2),  and  104(a)(1)(D)  of 
ERISA.  "The  removed  regulations 
implemented  sections  101(b)(3), 
102(a)(2),  and  104(a)(1)(D)  of  ERISA 
which  required  plan  administrators  to 
file  with  the  Department  a  copy  of 
summaries  of  material  modifications  in 
the  terms  of  the  plan  and  summaries  of 
any  changes  in  the  information  required 
to  be  in  the  SPD. 

B.  Removal  of  Regulations'Superseded 
in  Part 

This  final  rule  amends  section 
2520.104-20  to  reflect  the  fact  that 
certain  reporting  relief  granted  by  that 
regulation  is  no  longer  needed  in  light 
of  TRA '97.  Specifically,  section 
2520.104-20  exempts  certain  unfunded 
or  insured  welfare  plans  with  fewer 
than  100  participants  frt)m,  among 
others,  the  requirements  to  file  plan 
descriptions,  SPDs,  and  SMMs  with  the 
Department.  Inasmuch  as  plan 
descriptions,  SPDs,  and  SMMs  are  no 
longer  required  to  be  filed  under  ERISA 
as  amended  by  TRA  '97,  this  final  rule 
amends  section  2520.104-20(a)  to 
remove  the  provisions  that  granted  relief 
from  those  filing  reqiurements. 

This  final  rule  similarly  amends 
section  2520.104-21  to  reflect  the  fact 
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that  the  SPD,  SMM,  and  plan 
description  filing  relief  granted  by  that 
regulation  is  no  longer  needed  in  light 
of  the  TRA  '97  elimination  of  those 
filing  requirements.  Specifically,  section 
2520.104-21  provides  a  limited 
exemption  from,  among  others,  the 
requirements  to  file  SPDs,  SMMs,  and 
plan  descriptions  with  the  Department 
for  welfare  benefit  plans  that  cover 
fewer  than  100  participants  at  the 
hftginning  of  the  plan  year,  are  part  of 
a  group  insurance  arrangement  within 
the  meaning  of  the  regulation,  and  that 
otherwise  satisfy  the  conditions  of 
section  2520.104-21(b).  This  final  rule 
amends  section  2520.104-21(a)  by 
removing  the  provisions  on  filing  SPDs, 
SMMs,  and  plan  descriptions  because 
these  docmnents  are  no  longer  required 
to  be  filed  imder  ERISA  as  amended  by 
TRA  '97.3 

This  final  rule  amends  sections 
2520.104-20(c)  and  2520.104-21(c)  to 
confirm  that,  under  the  exemption,  plan 
administrators  continue  to  be  obligated 
to  furnish  certain  information  to  the 
Secretary  on  request  by  changing  the 
reference  in  these  subsections  from 
section  104(a)(1)  to  section  104(a)(6). 
The  amendments  made  by  this  final  rule 
do  not  otherwise  change  the  relief 
available  in  sections  2520.104-20  and 
2520.104-21. 

This  final  rule  further  amends 
sections  2520.104-20  and  2520.104-21 
to  reflect  the  fact  that  the  relief  granted 
by  those  regulations  from  the 
requirement  to  disclose  plan 


descriptions  is  no  longer  needed  in  light 
of  the  TRA  '97  elimination  of  all  plan 
description  requirements  bom.  Tide  I  of 
ERISA.  These  regulations  exempted 
eligible  welfare  plans  from  the 
requirements  to  (1)  furnish  upon  written 
request  of  any  participant  or  beneficiary 
a  copy  of  the  plan  description  and  (2) 
make  copies  of  the  plan  description 
available  in  the  principal  office  of  the 
administrator  and  such  other  places  as 
may  be  necessary  for  examination  by 
any  participant  or  beneficiary.  This  final 
rule  amends  sections  2520.104-20(a)(2) 
and  (a)(3)  and  2520.104-21(a)(l)  and 
(a)(2)  by  removing  the  provisions  on 
disclojsing  plan  descriptions  because 
plan  descriptions  are  no  longer  required 
to  be  furnished  or  made  available  under 
ERISA  as  amended  by  TRA  '97. 

This  final  rule  amends  sections 
2520.104-26  and  2520.104-27  to  reflect 
the  fact  that  the  relief  granted  by  those 
regulations  from  the  requirements  to  file 
plan  descriptions,  SPDs,  and  SMMs  is 
no  longer  needed  in  light  of  the  TRA  '97 
elimination  of  those  filing  requirements. 
These  regulations  provided  certain 
unfimded  dues  financed  welfare  and 
pension  plans  maintained  by  employee 
organizations  with  a  limited  exemption 
from,  among  others,  the  requirement  to 
file  plan  descriptions  and  a  simplified 
option  for  complying  with  the  filing  and 
disclosure  requirements  applicable  to 
SPDs.  This  final  rule  amends  sections 
2520.104-26  and  2520.104-27  by 
removing  the  provisions  on  plan 
descriptions  and  further  amends 

Quick  Reference  Chart 


sections  2520.104-26  and  2520.104-27 
to  remove  the  simplified  option  for 
complying  with  the  SPD  filing 
requirements  because  plan  descriptions 
and  SPDs  are  no  longer  required  to  be 
filed  with  the  Department  under  ERISA 
as  amended  by  TRA  '97.  The 
amendments  made  by  this  final  rule  do 
not  otherwise  change  the  relief  available 
in  section  2520.104-26  and  2520.104- 
27. 

C.  Technical  Conforming  Amendments 

This  final  rule  also  makes  technical 
changes  that  are  needed  to  conform 
certain  cross-references  in  29  CFR  parts 
2520  and  2560  to  sections  of  ERISA  as 
amended  by  TRA  '97.  For  example, 
regulation  section  2520.104-43(a)  refers 
to  ERISA  section  104(a)(1)(A)  as  the 
authority  for  the  requirement  to  file 
annual  reports  with  the  Department. 
After  TRA  '97,  the  correct  citation  is  to 
section  104(a)(1)  of  ERISA.  Similar 
technical  changes  have  also  been  made 
to  conform  internal  CFR  cross- 
references.* 

D.  Quick  Reference  Chart 

The  chart  below  is  intended  to 
provide  interested  persons  with  a  quick 
reference  tool  for  identifying  each 
section  of  29  CFR  parts  2520  and  2560 
that  is  being  amended  by  this  final  rule. 
For  each  regulation  section  being 
amended,  the  chart  lists,  in  separate 
columns,  what  is  being  removed,  what 
is  being  added,  and  a  brief  statement  of 
the  reason  for  the  change. 


CFR  section(s) 


2520.102-1 


2520.102-4  

2520.104-4(8) 

2520.104-20(3)  (introductory  text) 


2520.104-20(a)(2) 


2520.104-20(a)(3)  "ptan  description  and' 


Remove 


The  whole  section 


The  last  sentence 

Last  sentence  

"any  of  the  followind  documents: 
Plan  description,  copy  of  sum- 
mary plan  description,  descrip- 
tion of  material  modification  in 
the  terms  of  a  plan  or  change 
in  the  information  required  to  be 
included  in  the  plan  desaip- 
tion,". 

"plan  description."  


2520.104-20(0) 


"(section  104(a)(1))" 


Add 


'Reserved" 


Nothing 
Nothing 
Nothing 


Nothing 


Nothing  

"(section  104(a)(6)) ' 


Reason(s) 


All  "plan  description"  require- 
ments eliminated  from  ERISA 

SPD  filing  requirement  eliminated. 

SPD  filing  requirerrwnt  eliminated. 

All  "plan  description"  require- 
ments eliminated  from  ERISA, 
SPD  filing  requirement  elimi- 
nated, and  SMM  filing  require- 
ment eliminated. 


All  "plan  description"  require- 
ments eliminated  from  ERISA. 

All  "plan  description"  require- 
ments eliminated  from  ERISA 

Requirement  to  furnish  docu- 
ments to  the  Department  upon 
request  moved  to  section 
104(a)(6). 


3  Section  2520.104-21(d)(3)  was  previously 
amended  to  eliminate  references  to  requirements  to 
file  plan  descriptions,  SPDs.  and  SMMs  as  part  of 
a  final  rule  adopting  amendments  to  ERISA's 
armual  reporting  regulations.  See  65  FR  21068, 
21084  (April  19,  2000). 


*  The  proposal  included  conforming  amendments 
to  sections  2520.103-l(a),  2520.103-5(a),  2520.103- 
5(c)(l)(i).  2520.103-5(c)(l)(iii),  2520.103-5(c)(2)(ij). 
2520.103-5(c)(2)(iii),  2520.103-5(c)(3).  2520.103- 
12(a),  and  2520.104-4 1(b)  to  reflect  a  cross- 
reference  correction  by  replacing  "section" 
104(a)(1)(A)"  with  "section  104(a)(1)."  These 


changes  were  adopted  as  final  as  part  of  an  April 
12,  2000  final  rulemaking  relating  to  the  annual 
reporting  and  disclosure  requirements  under  part  1 
of  Title  1  of  ERISA.  See  65  FR  21068  (April  19. 
2000).  Accordingly,  these  changes  are  not  included 
in  this  rule. 
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Quick  Reference  Chart— Continued 


CFR  section(s) 


2520.104-21(3)  (introductory  text) 


2520.104-21  (a)(1) 
2520.104-21(a)(2) 


2520.104-21(0)  (2nd  parenthetical) 
2520.104-21(0)  (3rd  parenthetical) 


2520.104-23(b)(2) 


2520.104-24(b) 


2520.104-25. 


2520.104-26(3) 


2520.104-27(3) 


2520.104-^(3) 
2520.104-44(d) 
2520.1048-2  .... 


2520.1043-3 
2520.1043-4 


2520.1043-5(3) 

2520.104a-5(3)(1) 
2520.1043-7  


2520.104t>-1(b)(3) 


2S20.104b-2(g) 
2520.104t>-3(f)  . 


2520.104b-^g) 


2560.5020-2(3) 


Remove 

"with  the  Secretsry  any  of  ttie  fol- 
lowing documents:  Plan  de- 
scription, copy  of  summary  plan 
description,  description  of  m3te- 
ri3l  modific3tion  in  the  terms  of 
3  pl3n  or  ch3nge  in  the  infor- 
mation required  to  be  included 
in  ttie  plan  description,  and  ter- 
minal report.  In  addition,  the  sd- 
ministrator  of  a  plan  exempted 
under  this  section:". 

Ail  of  (a)(1) 

All  of  (a)(2) 

"section  104(a)(1)(A)"  

"section  104(a)(1)"  

• 

"104(3)(1)" 

"104(3)(1)" 

•'104(a)(1)" ~ 


All  of  paragraph  (a),  (a)(1),  (3)(2), 
and  (a)(3). 


All  of  paragraph  (3),  (3)(1).  (3)(2), 
snd  (a)(3). 


"section  104(a)(1)(A)"  

"section  104(a)(1)(A)"  

Whole  section 

Whole  section  

Wfx)le  section 

"section  104(a)(1)(A)"  

All  text  in  paragraph  (a)(1)  .. 
Whole  section 

"plan  description"  

'10  tile  with  the  Secret3ry  or" 
All  of  paragr3ph  (f)  

All  of  p3r3gr3ph  (9g)  

"section  101(b)(4)"  


Add 


After  the  word  file,  3dd:  "with  the 
Secret3ry  3  terminal  report  or 
furnish  upon  written  request  of 
any  partictp3nt  or  ber)efici3ry  3 
copy  of  3ny  termin3l  report  3S 
required  by  section  104(b)(4)  of 
the  Act.". 


Nothing  

Nothing  

"section  104(3)(1)" 
"section  104(3)(6)" 

"104(3M6)" 

"104(3)(6)" 

"104(3)(6r  


New  p3ragr3ph  (3),  (3)(1),  3nd 
(a)(2). 


New  p3ragr3ph  (3),  (3H1),  3fKi 
(a)(2). 


"section  104(3)(1)' 
"section  104(3)(1)' 
"Reserved"  

"Reserved"  

"Reserved"  

"section  104(3)(1)' 

"Reserved"  

"Reserved"  

Nothing  

Nothing  

Nothing  

Nothing 

"section  101(b)(1) 


Re3Son(s) 


All  "plan  description"  require- 
ments eliminated  from  ERISA, 
SPD  filing  requirement  elimi- 
nated, and  SMM  filing  require- 
ment eliminated. 


All  "plan  description"  require- 
ments eliminated  from  ERISA. 

All  "plan  description"  require- 
ments eliminated  from  ERISA. 

Cross-reference  correction. 

Requirement  to  fumish  docu- 
ments to  the  Department  upon 
request  moved  to  section 
104(a)(6). 

Requirement  to  fumish  docu- 
ments to  the  Department  upon 
request  moved  to  section 
104(a)(6). 

Requirement  to  fumish  docu- 
ments to  the  Department  upon 
request  moved  to  section 
104(a)(6). 

Requirement  to  fumish  docu- 
ments to  the  Department  upon 
request  moved  to  section 
104(a)(6). 

Paragrsph  (a)  restructured  to  re- 
flect the  fact  that  "plan  descrip- 
tion" requirenients  3rKJ  tfie  SPD 
filing  requirement  were  elimi- 
nated from  ERISA. 

Paragr3ph  (3)  restructured  to  re- 
flect ttie  f3Ct  tfi3t  "plan  descrip- 
tion" requirements  and  the  SPD 
filing  requirement  were  elimi- 
nated from  ERISA. 

Cross-reference  correction. 

Cross-reference  correction. 

All  "plan  description"  require- 
ments eliminated  from  ERISA. 

SPD  filingrequirement  eliminated. 

SMM  filing  requirement  elimi- 
nated. 

Cross-reference  correction. 

Provision  obsolete. 

SMM  filing  requirement  elimi- 
nated. 

All  "plan  description"  require- 
ments eliminated  from  ERISA. 

SPD  filing  requirement  eliminated. 

Part  of  p3r3gr3ph  (f)  superseded 
by  TRA  '97  and  the  rest  of  the 
par3gr3ph  made  obsolete  by 
this  rule's  removal  of 
§2520.1043-3. 

P3r3gr3ph  (g)  superseded  by 
TRA  '97  by  this  rule's  remov3l 
of  §2520.1043-3. 

Cross-reference  correction. 


Execathre  Order  12866  Statement 

Under  Executive  Order  12866,  the 
Depsrtment  must  determine  whether  the 


regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 


review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
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action"  as  an  action  that  is  likely  to 
result  in  a  rule  (1)  having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety;  or 
State,  local  or  tribal  governments  or 
communities  (also  referred  to  as 
"economicslly  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3) 
nuterislly  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  l^al  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
Pursuant  to  the  terms  of  the  Executive 
Order,  it  has  been  determined  that  this 
action  is  not  significant  within  the 
meaning  of  the  Executive  Order. 

Paperwork  Reduction  Act 

The  rule  being  issued  here  is  not 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.)  because  it  does  not 
contain  an  "information  collection 
request"  as  defined  in  44  U.S.C.  3502(3). 


Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  each  Federal 
agency  to  prepare  a  final  regid3tory 
flexibility  snalysis  when  promulgsting  3 
finsl  rule  unless  the  hesd  of  the  sgency 
certifies  that  the  final  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
Small  entities  include  small  businesses, 
bigaidzations.  and  governmental 
jurisdictions.  Because  this  rule  would 
remove  certain  provisions  of  the  CFR 
and  make  a  number  of  technical 
amendments  to  the  CFR  designed  to 
correct  cross-references  affected  by 
amendments  to  ERISA  enacted  as  part  of 
TRA  '97,  the  rule  has  no  impact, 
independent  of  the  statutory  change 
eliminating  the  SPD  and  SMM  filing 
requirements,  on  small  plans.  As  a 
result,  the  undersigned  certifies  that  this 
final  rule  does  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  The  factual  basis  for  this 
certification  is  the  same  regardless  of 
whether  one  uses  the  definition  of  small 
entity  found  in  regulations  issued  by  the 
Small  Business  Administration  (13  CFR 
121.201)  or  one  defines  small  entity,  on 
the  basis  of  section  104(a)(2)  of  ERISA, 
as  an  employee  benefit  plan  with  fewer 
than  100  participants. 


Small  Business  Regulatmy  Enforcement 
Fairness  Act 

The  rule  being  issued  here  is  subject 
to  the  provisions  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (5  U.S.C.  801  et  seq.)  and  has  been 
transmitted  to  Congress  and  the 
Comptroller  General  for  review.  The 
rule  is  not  a  "major  nde"  as  that  term 
is  defined  in  5  U.S.C.  804.  because  it  is 
not  likely  to  result  in  (1)  an  annual 
effect  on  the  economy  of  $100  million 
or  more:  (2)  a  major  increase  in  costs  or 
prices  for  consumers,  individual 
industries,  or  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  sbility  of  United  St3tes-b3sed 
enterprises  to  com(>ete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  as  well  as  Executive  Order 
12875,  this  rule  does  not  include  any 
Federal  mandate  that  msy  result  in 
expenditures  by  State,  local,  or  tribal 
governments,  and  will  not  impose  an 
annual  burden  of  $100  million  or  more 
on  the  private  sector. 

Federalism  Statement 

Executive  Order  13132  (August  4, 
1999)  outlines  fundamental  principles 
of  federalism  and  requires  the 
adherence  to  specific  criteria  by  Federal 
agencies  in  the  process  of  their 
formulation  and  implementation  of 
policies  that  have  substantisl  direct 
effects  en  the  States,  the  relationship 
between  the  national  government  and 
States,  or  on  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government.  This  final  rule 
does  not  have  federalism  implications 
because  it  has  no  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Section 
514  of  ERISA  provides,  with  certain 
exceptions  specifically  enumerated,  that 
the  provisions  of  Titles  I  and  IV  of 
ERISA  supersede  any  and  all  laws  of  the 
States  as  tiiey  relate  to  any  employee 
benefit  plan  covered  under  ERISA. 
Further,  this  final  rule  implements 
certain  revisions  to  annual  reporting 
and  disclosure  regulations  which  have 
been  in  effect  in  similar  form  for  many 
years.  The  elimination  of  superseded 
regulations  from  the  CFR  and  correction 
of  cross-references  ensure  consistency 


between  regulations  and  statutory 
requirements,  and  do  not  alter  the 
fundamental  requirements  of  the  statute 
with  respect  to  the  reporting  and 
disclosure  requirements  for  employee 
benefit  plans,  and  as  such  has  no 
implications  for  the  States  or  the 
relationship  or  distribution  of  power 
between  the  national  government  and 
the  States. 

Statutory  Authority 

This  final  rule  is  promiUgated 
pursiiant  to  the  authority  contained  in 
section  505  of  ERISA  (Pub.  L.  93-406, 
88  Stat.  894,  29  U.S.C.  1135)  and 
sections  101(b)  and  104(aKl)  of  ERISA, 
as  smended,  snd  under  the  Secretary  of 
Labor's  Order  No.  1-87,  52  FR  13139, 
April  21. 1987. 

ListofSnbjecti 

29  CFR  Part  2520 

Employee  benefit  plans.  Group  health 
plans.  Pension  plans,  Welfere  benefit 
plans.  ■ 

29  CFR  Part  2560 

Claims,  Employee  benefit  plans.  Law 
enforcement,  Pensions. 

For  the  reasons  set  forth  above,  parts 
2520  and  2560  of  Chapter  XXV  of  Tide 
29  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  2S20-RULES  AND 
REGULATIONS  FOR  REPORTING  AND 
DISCLOSURE 

l.The  authority  citation  for  part  2520 
continues  to  read  as  follows: 

Authority:  Sees.  101, 102, 103, 104, 105. 
109, 110,  111  (b)(2).  111(c),  and  505,  Pub.  L. 
93-406,  88  Stat.  840-52  and  894  (29  U.S.C 
1021-1025. 1029-31.  and  1135);  Secretary  of 
Labor's  Order  No.  27-74, 13-76, 1-87,  and 
Labor  Management  Services  Administration 
Order  2-6. 

Sections  2520.102-3,  2520.104b-l  and 
2520.104b-3  also  are  issued  under  sec. 
101(a).  (c)  and  {g)(4)  of  Pub.  L.  104-191, 110 
Stat.  1936, 1939, 1951  and  1955  and,  sec.  603 
of  Pub.  L.  104-204. 110  Stat.  2935  (29  U.S.C. 
1185  and  1191c). 

12520.102-1    [Removed] 

2.  Section  2520.102-1  is  removed  and 
reserved. 

3.  Revise  §  2520.102-4  to  read  as 
follows: 

f2S20.102-4    Option  for  diflersnt  sunHnary 
plan  descriptions. 

In  some  cases  an  employee  benefit 
plan  may  provide  different  benefits  for 
various  classes  of  participsnts  and 
beneficiaries.  For  example,  a  plan 
amendment  altering  benefits  may  apply 
to  only  those  participants  who  are 
employees  of  an  employer  when  the 
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amendment  is  adopted  and  to 
employees  who  later  become 
participants,  but  not  to  participants  who 
no  longer  are  employees  when  the 
amendment  is  adopted.  (See 
§  2520.104b-4).  Similarly,  a  plan  may 
provide  for  different  benefits  for 
participants  employed  at  different 
plants  of  the  employer,  or  for  different 
classes  of  participants  in  the  same  plant. 
In  such  cases  the  plan  administrator 
may  fulfill  the  requirement  to  furnish  a 
summary  plan  description  to 
participants  covered  imder  the  plan  and 
beneficiaries  receiving  benefits  under 
the  plan  by  fiimishing  to  each  member 
of  each  class  of  participants  and 
beneficiaries  a  copy  of  a  simunary  plan 
description  appropriate  to  that  class. 
Each  siunmary  plan  description  so 
prepared  shall  follow  the  style  and 
format  prescribed  in  §  2520.102-2,  and 
shall  contain  all  information  which  is 
required  to  be  contained  in  the 
siunmary  plan  description  under 
§  2520.102-3.  It  may  omit  information 
which  is  not  applicable  to  the  class  of 
participants  or  beneficiaries  to  which  it 
is  furnished.  It  should  also  clearly 
identify  on  the  first  page  of  the  text  the 
class  of  participants  and  beneficiaries 
for  which  it  has  been  prepared  and  the 
plan's  coverage  of  other  classes.  If  the 
classes  which  the  employee  benefit  plan 
covers  are  too  numerous  to  be  listed 
adequately  on  the  first  page  of  the  text 
of  the  simunary  plan  description,  they 
may  be  listed  elsewhere  in  the  text  so 
long  as  the  first  page  of  the  text  contains 
a  reference  to  the  page  or  pages  in  the 
text  which  contain  this  information. 

4.  Revise  paragraph  (a)  of  §  2520.104- 
4  to  read  as  follows: 

12520.104-4    Atomativ*  mathod  of 
cowpWiK*  ter  certain  successor  pension 


(a)  General.  Under  the  authority  of 
section  110  of  the  Act,  this  section  sets 
forth  an  alternative  method  of 
compliance  for  certain  successor 
pension  plans  in  which  some 
participants  and  beneficiaries  not  only 
have  their  rights  set  out  in  the  plan,  but 
also  retain  eligibility  for  certain  benefits 
under  the  terms  of  a  former  plan  which 
has  been  merged  into  the  successor. 
This  section  is  applicable  only  to  plan 
mergers  which  occiu  after  the  issuance 
by  the  successor  plan  of  the  initial 
siumnaiy  plan  description  under  the 
Act.  Under  the  alternative  method,  the 
plan  administrator  of  the  successor  plan 
is  not  required  to  describe  relevant 
provisions  of  merged  plans  in  siunmary 
plan  descriptions  of  the  successor  plan 
furnished  aifter  the  merger  to  that  class 
of  participants  and  beneficiaries  still 


affected  by  the  terms  of  the  merged 
plans. 

***** 

5.  Revise  the  introductory  text  in 
paragraph  (a)  and  paragraphs  (a)(2), 
(a)(3),  and  (c)  of  §  2520.104-20  to  read 
as  follows: 

§  2520.1 04-20    Limited  exemption  for 
certain  small  welfare  plans. 

(a)  Scope.  Under  the  authority  of 
section  104(a)(3)  of  the  Act,  the 
administrator  of  any  employee  welfare 
benefit  plan  which  covers  fewer  than 
100  participants  at  the  beginning  of  the 
plan  year  and  which  meets  the 
requirements  of  paragraph  (b)  of  this 
section  is  exempted  from  certain 
reporting  and  disclosure  provisions  of 
the  Act.  Specifically,  the  administrator 
of  such  plan  is  not  required  to  file  with 
the  Secretary  an  annual  or  terminal 
report.  In  addition,  the  administrator  of 
a  plan  exempted  under  this  section — 
***** 

(2)  Is  not  required  to  furnish  upon 
written  request  of  any  participant  or 
beneficiary  a  copy  of  the  annual  report 
and  any  terminal  report,  as  required  by 
section  104(b)(4)  of  the  Act; 

(3)  Is  not  required  to  make  copies  of 
the  annual  report  available  for 
examination  by  any  participant  or 
beneficiary  in  the  principal  office  of  the 
administrator  and  such  other  places  as 
may  be  necessary,  as  required  by  section 
104(b)(2)  of  the  Act. 
***** 

(c)  Limitations.  This  exemption  does 
not  exempt  the  adnunistrator  of  an 
employee  benefit  plan  from  any  other 
requirement  of  title  I  of  the  Act, 
including  the  provisions  which  require 
that  plan  administrators  furnish  copies 
of  the  siunmary  plan  description  to 
participants  and  beneficiaries  (section 
104(b)(1))  and  furnish  certain 
documents  to  the  Secretary  of  Labor 
upon  request  (section  104(a)(6)),  and 
which  authorize  the  Secretary  of  Labor 
to  collect  information  and  data  firom 
employee  benefit  plans  for  research  and 
anedysis  (section  513). 
***** 

6.  Amend  §  2520.104-21  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§2520.104-21    Limited  exemption  for 
certain  group  insurance  arrangements. 

(a)  Scope.  Under  the  authority  of 
section  104(a)(3)  of  the  Act,  the 
administrator  of  any  employee  welfare 
benefit  plan  which  covers  fewer  than 
100  participants  at  the  beginning  of  the 
plan  year  and  which  meets  the 
requirements  of  paragraph  (b)  of  this 
section  is  exempted  from  certain 
reporting  and  disclosure  provisions  of 


the  Act.  Specifically,  the  administrator 
of  such  plan  is  not  required  to  file  with 
the  Secretary  a  terminal  report  or 
furnish  upon  written  request  of  any 
participant  or  beneficiary  a  copy  of  any 
terminal  report  as  required  by  section 
104(b)(4)  of  the  Act. 


(c)  Limitations.  This  exemption  does 
not  exempt  the  administrator  of  an 
employee  benefit  plan  from  any  other 
requirement  of  title  I  of  the  Act, 
including  the  provisions  which  require 
that  plan  administrators  furnish  copies 
of  the  summary  plan  description  to 
participants  and  beneficiaries  (section 
104(b)(1)),  file  an  annual  report  with  the 
Secretary  of  Labor  (section  104(a)(1)) 
and  furnish  certain  documents  to  the 
Secretary  of  Labor  upon  request  (section 
104(a)(6)),  and  authorize  the  Secretary 
of  Labor  to  collect  information  and  data 
from  employee  benefit  plans  for 
research  and  analysis  (section  513). 


§2520.104-23    [Amended] 

7.  Section  2520.104-23  is  amended  by 
removing  bom  paragraph  (b)(2)  the  term 
"104(a)(1)"  and  adding,  in  its  place,  the 
term  "104(a)(6)". 

§2520.104-^4    [Amended] 

8.  Section  2520.104-24  is  amended  by 
removing  from  paragraph  (b)  the  term 
"104(a)(1)"  and  adcUng,  in  its  place,  the 
term  "104(a)(6)". 

§2520.104-25    [Amended] 

9.  Section  2520.104-25  is  amended  by 
removing  the  term  "104(a)(1)"  and 
adding,  in  its  place,  the  term 
"104(a)(6)", 

10.  In  §  2520.104-26,  revise  paragraph 
(a)  to  read  as  follows: 

§2520.104-26    Limited  exemption  for 
certain  unfunded  dues  financed  welfare 
plena  maintained  by  employee 
organizations. 

(a)  Scope.  Under  the  authority  of 
section  104(a)(3)  of  the  Act,  a  welfare 
benefit  plan  that  meets  the  requirements 
of  paragraph  (b)  of  this  section  is 
exempted  &Y>m  the  provisions  of  the  Act 
that  require  filing  with  the  Secretary  an 
annual  report  and  furnishing  a  summary 
annual  report  to  participants  and 
beneficiaries.  Such  plans  may  use  a 
simplified  method  of  reporting  and 
disclosure  to  comply  with  the 
requirement  to  furnish  a  summary  plan 
description  to  participants  and 
beneficiaries,  as  follows: 

(1)  In  lieu  of  filing  an  annual  report 
with  the  Secretary  or  distributing  a 
summary  annual  report,  a  filing  is  made 
of  Report  Form  LM-2  or  LM-3, 
pursuant  to  the  Labor-Management 
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Reporting  and  Disclosure  Act  (LMRDA) 
and  regulations  thereunder,  and 

(2)  In  lieu  of  a  summary  plan 
description,  the  employee  organization 
constitution  or  by-laws  may  be 
furnished  in  accordance  with 
§  2520.104b-2  to  participants  and 
beneficiaries  together  with  any 
supplement  to  such  document  necessary 
to  meet  the  requirements  of 
§§  2520.102-2  and  2520.102-3. 
***** 

il.  In  §  2520.104-27,  revise  paragraph 
(a)  to  read  as  follows: 

§2520.104-27  Aitemative  method  of 
compliance  for  certain  unfunded  dues 
financed  pension  plens  maintained  by 
employee  organizations. 

(a)  Scope.  Under  the  authority  of 
section  110  of  the  Act,  a  pension  benefit 
plan  that  meets  the  requirements  of 
paragraph  (b)  of  this  section  is  exempted 
from  the  provisions  of  the  Act  that 
require  filing  with  the  Secretary  an 
annual  report  and  furnishing  a  summary 
annual  report  to  participants  and 
beneficiaries  receiving  benefits.  Such 
plans  may  use  a  simplified  method  of 
reporting  and  disclosure  to  compfy  with 
the  requirement  to  furnish  a  summary 
plan  description  to  participants  and 
beneficiaries  receiving  benefits,  as 
follows: 

(1)  In  lieu  of  filing  an  annual  report 
with  the  Secretary  or  distributing  a 
summary  annual  report,  a  filing  is  made 
of  Report  Form  LM-2  or  LM-3, 
pursuant  to  the  Labor-Management 
Reporting  and  Disclosure  Act  (LMRDA) 
and  regulations  thereunder,  and 

(2)  In  lieu  of  a  summary  plan 
description,  the  employee  organization 
constitution  or  bylaws  may  be  furnished 
in  accordance  with  §  2520.104b-2  to 
participants  and  beneficiaries  together 
with  any  supplement  to  such  document 
necessary  to  meet  the  requirements  of 
§§2520.102-2  and  2520.102-3. 


§2520.104-43    [Amended) 

12.  Section  2520.104-43  is  amended 
by  removing  from  paragraph  (a)  the  term 
"section  104(a)(1)(A)"  and  adding,  in  its 
place,  "section  104(a)(1)". 

§2520.104-44    [Amended] 

13.  Section  2520.104-44  is  amended 
by  removing  frt)m  paragraph  (d)  the 
term  "section  104(a)(1)(A)"  and  adding, 
in  its  place,  "section  104(a)(1)". 

§2520.104a-2    [Removed] 

14.  Section  2520.104a-2  is  removed 
and  reserved. 


§2520.104e-3    [Removed] 

15.  Section  2520.104a-3  is  removed 
and  reserved. 

§  2520.1 04a-4    [Removed] 

16.  Section  2520.104a-4  is  removed 
and  reserved. 

§  2520.1 04e-5    [Amended] 

17-18.  Section  2520.104a-5  is 
amended  by  removing  from  paragraph 
(a)  the  term  "section  104(a)(1)(A)"  and 
addiiig,  in  its  place,  the  term  "section 
104(a)(1)":  and  by  removing  and 
reserving  paragraph  (a)(1). 

§2520.104e-7    [Removed] 

19.  Section  2520.104a-7  is  removed 
and  reserved. 

§  2520.1 04b-1    [Amended] 

20.  Section  2520.104b-l  is  amended 
by  removing  from  the  third  sentence  of 
paragraph  (b)(3)  the  term  "plan 
description". 

21.  In  §  2520.104b-2,  revise  paragraph 
(g)(1)  to  read  as  follows: 

§  2520.1 04l>-2    Summary  plan  description. 

***** 

Cg)  Terminated  plans.  (1)  If,  on  or 
before  the  date  by  which  a  plan  is 
required  to  furnish  a  summary  plan 
description  or  upd&ted  summary  plan 
description  to  participants  and  pension 
plan  beneficiaries  under  this  section, 
the  plan  has  terminated  within  the 
meaning  of  paragraph  (g)(2)  of  this 
section,  the  administrator  of  such  plan 
is  not  required  to  furnish  to  participants 
covered  under  the  plan  or  to 
beneficiaries  receiving  benefits  under 
the  plan  a  simunary  plan  description. 


§2520.104t>-3    [Amended] 

22.  Section  2520.104b-3  paragraphs 
(f)  and  (g)  are  removed  and  reserved. 

PART  2560-RULES  AND 
REGULATIONS  FOR  ADMINISTRATION 
AND  ENFORCEMENT 

23.  The  authority  citation  for  part 
2560  continues  to  read  as  follows: 

Authority:  Sees.  502,  505  of  ERISA.  29 
U.S.C.  1132, 1135,  and  Secretary's  Order  1- 
87,  52  FR  13139  (April  21. 1987). 

Section  2560.502-1  also  issued  under  sec. 
502(b)(2).  29  U.S.C.  1132(b)(2). 

Section  2560.502i-l  also  issued  under  sec. 
502{i).  29  U.S.C.  1132(i). 

Section  2560.503-1  also  issued  under  sec. 
503.  29  U.S.C.  1133. 

§2560.5020-2    [Amended] 

24.  Section  2560.502c-2  is  amended 
by  removing  from  paragraph  (a)(1)  and 
(a)(2)  the  term  "section  101(b)(4)"  each 


time  it  appears  and  adding,  in  its  place, 
the  term  "section  101(b)(1)". 


Signed  at  Washington,  DC,  this  22nd  day 
of  December,  200* 
Ann  L.  CohiIm, 

Assistant  Secretary,  Pension  and  Welfare, 
Benefits  Administration.  U.S.  Department  of 
Labor. 
IFR  Doc.  02-140  Filed  1-4-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

29  CFR  Parts  2520.  2560  and  2570 
RIN  1210-AA67,  RIN  1210-AA68 

Furnishing  Documents  to  ttte 
Secretary  of  l.aiMN'  on  Request  Under 
ERISA  Section  104(aX6)  and 
Assessment  of  Civil  Penalties  Undsr 
ERISA  Section  502(cX6) 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Final  rule. 

SUMMARY:  This  document  contains  a 
final  rulemaking  under  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA)  that  implements  certain 
amendments  to  ERISA  added  as  part  of 
the  Taxpayer  Relief  Act  of  1997  (TRA 
'97).  The  final  rule  implements  section 
104(a)(6)  of  ERISA  by  requiring  the 
administrator  of  an  employee  benefit 
plan  subject  to  Part  1  of  Title  I  of  ERISA 
to  furnish  to  the  Department,  upon 
request,  certain  documents  relating  to 
the  employee  benefit  plan.  The  final 
rule  also  establishes  procedures  relating 
to  the  assessment  of  civil  penalties  for 
failures  or  refusals  by  administrators  to 
furnish  requested  documents  to  the 
Department  and  establishes  procedures 
for  review  of  such  penalties  by  the 
Department.  The  final  rule  affects 
employee  pension  and  welfare  benefit 
plans,  plan  sponsors,  administrators  and 
fiduciaries,  and  plan  participants  and 
beneficiaries. 

DATES:  This  regulation  is  effective 
March  8,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
M.  Fields,  Ofiice  of  Regulations  and 
Interpretations,  Pension  and  Welfare 
Benefits  Administration,  (202)  693-6500 
(not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Taxpayer  Relief  Act  of  1997  (TRA 
'97)  eliminated  the  requirement  under 
ERISA  that  employee  benefit  plan 
administrators  automatically  file 


778 


Federal  Register /Vol.  67.  No.  4 /Monday,  January  7,  2002 /Rules  and  Regulations 


summary  plan  descriptions  (Sn)s)  and 
summaries  of  material  plan 
modifications  (SMMs)  with  the 
E)epartment.  TRA  '97  added  paragraph 
(6)  to  section  104(a)  of  ERISA  which 
provides  that  the  administrator  of  any 
emi^oyee  benefit  plan  subject  to  part  1 
of  Title  I  of  ERISA  is  required  to  furnish 
to  the  Department,  on  request,  any 
documents  relating  to  the  employee 
benefit  plan,  including  but  not  limited 
to,  the  latest  SPD  {including  any 
summaries  of  plan  changes  not 
contained  in  the  SPD),  and  the 
bargaining  agreement,  trust  agreement, 
contract,  or  other  instrumrait  under 
which  the  plan  is  established  or 
operated.  1  TRA  '97  also  added  section 
502(c)(6)  of  ERISA  providing  the 
Secretary  with  the  authority  to  assess 
civil  penalties  for  a  plan  administrator's 
failiue  to  furnish  material  requested 
under  section  104(a)(6)  of  ERISA. 
Specifically,  section  502(c)(6)  provides 
that,  if  within  30  days  of  a  request  by 
the  Department,  the  plan  administrator 
£uls  to  furnish  materials  requested  by 
the  Department,  the  Department  may 
assess  a  civil  penalty  against  the 
administrator  of  up  to  $100  a  day  from 
the  date  of  such  failure,  but  in  no  event 
in  excess  of  $1 ,000  per  request.  Section 
502(c)(6)  also  provides  that  no  penalty 
shall  be  imposed  for  failures  resulting 
from  matters  reasonably  beyond  the 
control  of  the  plan  administrator. 

On  August  5, 1999,  the  Department 
published  a  notice  in  the  Federal 
Register  (64  FR  42797)  inviting  public 
comment  on  a  proposal  to  add 
regulations  at  29  CFR  252a.l04a-8  and 
29  C3=R  2560.502C-6  that  would 
implement  the  above  TRA  '97 
amendments.  In  response  to  this  notice, 
the  Department  received  four  public 
comment  letters.  Set  forth  below  is  a 
description  of  the  regulations,  and  a 
discussion  of  public  comments  received 
and  specific  changes  from  the  proposal 
reflected  in  the  final  rule. 

B.  Description  of  Regulations, 
Comments  and  Changes 

Furnishing  Documents  to  the 
Department  on  Request  Under  Section 
104(a)(6) 

Section  2520.104a-8  implements 
section  104(a)(6)  of  ERISA.  As  proposed, 
paragraph  (a)(1)  of  §  2520.104a-8 
provides  that  the  administrator  (within 
the  meaning  of  section  3(16)(A)  of 


'  Prior  to  TRA  '97,  this  authority  was  in  section 
104(aXl)  of  ERISA,  which  sUted  that  "the 
administrator  shall  also  himish  to  the  Secretary, 
upon  request,  any  documents  relating  to  the 
employee  benefit  plan,  including  but  not  limited  to 
the  bargaining  agreement,  trust  agreement,  contract, 
or  other  instrument  under  which  the  plan  is 
established  or  operated." 


ERISA)  of  any  employee  benefit  plan 
subject  to  Part  1  of  Tide  I  of  ERISA  has 
an  obligation  to  furnish  to  the 
Department,  upon  request,  any 
docvunent  relating  to  the  plan. 
Paragraph  (a)(2)  clarifies  that  multiple 
requests  under  ERISA  section  104(a)(65 
and  §  2520.104a-8  for  the  same  or 
similar  document  or  documents  shall  be 
considered  separate  requests  for 
piuposes  of  penalties  under  ERISA 
section  502(c)(6)  and  §  2560.502c-6(a). 
Paragraph  (b)  of  the  proposal 
incorporates  the  service  of  notice  ndes 
in  §  2560.502c-6(i),  for  piuposes  of 
serving  the  plan  administrator  with  a 
request  under  ERISA  section  104(a)(6); 
and  paragraph  (c)  of  the  proposed 
regulation  describes  when  a  dociunent 
would  be  deemed  to  be  received  by  the 
Secretary. 

Most  of  the  commenters  focused  on 
two  general  issues — ^what  doctunenfs 
will  be  requested  by  the  Department  and 
on  whose  behalf  the  Department  wiU 
request  doctunents.  With  regard  to  the 
first  issue,  the  commenters  expressed 
concern  that  the  regulation,  as 
proposed,  would  permit  the  Department 
to  request,  on  behalf  of  participants  and 
beneficiaries,  any  document  relating  to 
the  plan,  including  proprietary, 
confidential  and  other  plan-related 
information  with  respect  to  which 
participants  and  beneficiaries  generally 
would  not  have  access.  Commenters 
argued  that  the  Department  should  limit 
its  authority  to  requesting  only  those 
documents  that  a  participant  or 
beneficiary  is  otherwise  entiUed  imder 
section  104(b)(4)  of  ERISA.2  The  second 
issue  related  to  commenter  concerns 
that  plan-related  information  would  be 
provided  to  persons  who  were  not  plan 
participants  or  beneficiaries.  In  this 
regard,  the  commenters  suggested  that 
the  final  regulation  should  make  clear 
that  the  Department  will  only  request    . 
dociunents  on  behalf  of  participants  and 
beneficiaries  and  should  include  a 
process  that  the  Department  will  follow 
in  determining  whether  a  given 
individual  is  entitled  to  obtain 
dociunents. 

In  the  preamble  to  the  proposed 
regulation,  the  Department  indicated    ' 
that,  while  section  104(a)(6)  conferred 
broad  authority  on  the  Secretary  to 
request  documents,  the  Department 
generally  intended  to  limit  the  exercise 
of  its  authority  under  §  2520.104a-8  to 


2  Under  section  104(b)(4)  of  ERISA,  the 
administrator  must,  upon  written  request  of  any 
participant  or  beneficiary,  "furnish  a  copy  of  the 
latest  updated  summary  plan  description,  and  the 
latest  annual  report,  any  terminal  report,  the 
bargaining  agreement,  trust  agreement,  contract,  or 
other  instruments  under  which  the  plan  is 
established  or  operated." 


requesting  SPDs  on  behalf  of 
participants  and  beneficiaries.  The 
Department  also  envisioned  that  it  may 
intervene  to  assist  a  participant  and 
beneficiary  in  obtaining  documents  or  . 
instruments  pmsuant  to  which  a  plan  is 
established  or  operated  where  a  plan 
administrator  fails  or  refuses  to  respond 
to  the  request  of  a  participant  or 
beneficiary. 

In  response  to  the  concerns  of  the 
commenters,  the  Department  has 
modified  the  final  regulation  to  more 
specifically  comport  with  the 
Department's  views  expressed  in  the 
preamble  to  the  proposed  regulation.  In 
this  regard,  the  final  regulation 
specifically  limits  the  application  of 
§  2520.104a-8  to  requests  from  the 
Department  for  the  latest  updated 
siunmary  plan  description  (including 
any  siumnaries  of  material 
modifications  to  the  plan  or  changes  in 
the  information  required  to  be  included 
in  the  siunmary  plan  description)^  and 
any  other  documents  described  in 
section  104(b)(4)  of  ERISA  with  respect 
to  which  a  participant  or  beneficiary  has 
requested,  in  writing,  a  copy  from  the 
plan  administrator  and  which  the 
administrator  has  failed  or  refused  to 
furnish  to  the  participant  or  beneficiary. 
See  §  2520.104a-8(a)(l)(i)  and  (ii). 

As  revised,  the  final  regulation  clearly 
limits  the  documents  to  be  requested 
from  plan  administrators  by  the 
Department  on  behalf  of  participants 
and  beneficiaries  to  those  documents 
with  respect  to  which  participants  and 
beneficiaries  have  a  statutory  right  to 
examine  and  obtain  copies.'* 

Also,  by  limiting  the  circumstances 
under  wUch  the  Department  will 
request  documents  and  instruments 
pursuant  to  which  a  plan  is  established 
or  operated  to  those  where  a  participant 
or  beneficiary  has  previously  made  a 
written  request  to  the  plan  for  such 
documents  or  instruments,  plan 
administrators  are  afforded  the 
opportunity  to  raise,  with  both  the 
requesting  individual  and  the 
Department,  issues  concerning  the 
status  of  the  requesting  individual  as  a 
participant  or  beneficiary. 


^  For  purposes  of  a  request  by  the  Department 
under  ERISA  section  104(a)(6),  any  separate 
documents  required  to  be  furnished  with  the  SPD, 
e.g.,  a  plan's  claims  procedures  provided  as  a 
separate  document  under  29  CFR  §  2520.1O2-3(s), 
would  be  considered  part  of  the  plan's  latest 
updated  summary  plan  description. 

«  See  sections  104(b)(2)  and  104(b)(4)  of  ERISA. 
Also,  the  Department  notes  that  the  final  rule 
relates  solely  to  requests  by  the  Department  for 
documents  pursuant  to  section  104(a)(6)  and, 
accordingly,  does  not  serve  to  limit  or  otherwise 
affect  the  authority  of  the  Department  to  request 
documents  pursuant  to  other  provisions  of  ERISA, 
including  the  Department's  authority  under  section 
504. 
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The  final  regulation  does  not 
condition  requests  for  updated  summary 
plan  descriptions  on  a  participant  or 
beneficiary  first  seeking  the  document 
directly  from  the  plan.  As  explained  in 
the  preamble  to  the  proposed  regulation, 
the  Department  believes  that  the 
elimination  of  the  SPD  filing 
requirements,  taken  together  with  the 
establishment  of  dvil  penalties  for 
feilures  to  furnish  requested  documents, 
clearly  evidences  Congress'  intent  that 
the  Department  would  exercise  its 
authority  to  ensure  that  participants  and 
beneficiaries  would  have  an 
independent  source  for  SPDs.  The  value 
of  such  access  is  predicated  on  the 
rights  of  participants  and  beneficiaries 
to  choose  not  to  go  to  the  plan  or  plan 
spons(ff  for  such  information. 

In  addition  to  the  foregoing,  the  final 
rule  has  been  modified  to  cluify  the 
persons  who  wiU  be  considered 
participants  or  beneficiaries  ba 
purposes  of  requests  pursuant  to  section 
104(a)(6)  and  ttie  regulation.  A  new 
paragraph  (b)  was  added  to  the  final 
regulation,^  provides  that  a  participant 
or  beneficiary  will  include  any 
individual  who  is:  (i)  A  participant  or 
beneficiary  within  the  meaning  of 
ERISA  sections  3(7)  and  3(8), 
respectively:  (ii)  an  alternate  payee 
under  a  qualified  domestic  relations 
Older  (see  QUSA  section  206(d)(3)(K)) 
or  prospective  alternate  payee  (spouses, 
former  spouses,  children  or  other 
dependents);  (iii)  a  qualified  beneficiary 
under  COBRA  (see  ERISA  section 
607(3})  or  prospective  qualified 
boieficiary  (spouse  or  dependent  child); 
(iv)  an  alternate  recipient  uader  a 
qualified  medical  dtild  support  order 
(see  ERISA  section  609(a)(2)(C))  or  a 
prospective  alternate  recipient;  or  (v)  a 
representative  of  any  of  the  foregoing.  In 
the  preamble  to  the  proposed  r^ulation, 
the  Department  expressed  the  view  that 
such  persons  would  be  treated  as 
participants  and  beneficiaries  for 
purposes  of  the  regulation.  Upon  further 
consideration,  and  taking  into  account 
there  were  no  public  comments 
objecting  to  the  Department's  position 
on  this  issue,  the  IJepartment  has 
determined  that,  in  the  interest  of 
clarity,  the  persons  to  be  treated  as 
participants  and  beneficiaries  for 
purposes  of  the  regulation  should  be 
codified  in  the  regulation. 

In  addition  to  the  comments 
discussed  above,  one  commenter 
suggested  that  plans  should  be  required 
to  include  a  notice  in  their  SPDs 
informing  participants  and  beneficiaries 


>  Paragraphs  (b)  and  (c)  of  the  proposal  have  been 
redesignated  as  paragraphs  (c)  and  (d)  of  the  final 
regulation. 


that  they  can  ask  the  Department  for 
help  in  obtaining  documents  fittm  their 
plan  administrator.  The  Department,  as 
part  of  a  separate  rule  amending  its 
regulations  governing  the  content  of 
SPDs,  made  improvements  to  the 
"ERISA  statement  of  rights"  currenUy 
required  to  be  included  in  each  SPD 
pursuant  to  29  CFR  2520.102-3(t)  to 
ensure  that  participants  and 
beneficiaries  understand  their  right  to 
request  certain  documents  frtun  their 
plan  and  the  availability  of  assistance 
from  the  Department.  See  65  FR  70226. 
70243  (November  21,  2000). 

One  commenter  argued  that  inasmuch 
as  the  plan  may  charge  participants  and 
beneficiaries  for  copies  of  documents 
available  under  section  104(b)(4)  of 
ERISA,  plans  should  be  able  to  charge 
the  Departmoit  for  materials  furnished 
in  response  to  requests  by  the 
Department  on  behalf  of  participants 
and  beneficiaries.  The  Department  notes 
that  there  is  no  statutory  basis  for 
permitting  the  imposition  of  charges  on 
the  Department  attendant  to  costs 
incurred  in  connection  with  requests 
under  section  104(aK6J  of  ERISA. 
Further,  in  view  of  the  feet  that  SPDs 
have  been  available  to  participants 
through  the  Department's  public 
disclosure  room  and  that  Congress,  in 
enacting  the  TRA  '97  changes,  intended 
to  ensure  that  participants  have 
continued  access  to  SPDs  through  the 
Department,  the  Department  does  not 
believe  passing  such  charges  back  to 
participants  would  be  consistent  vrith 
Congressional  intent.  With  respect  to 
other  documents  described  in  section 
104(b)(4)  of  ERISA,  the  Department's 
involvement  in  requesting  such 
documents  will  result  bom  the  failure 
or  refusal  of  a  plan  administrator  to 
furnish  the  requested  documents  under 
circumstances  where  a  reasonable 
charge  could  have  been  imposed  for 
copies.  For  these  reasons,  the 
Department  has  not  modified  the 
regulation  in  response  to  the  forgoing 
comments. 

One  commenter  noted  that  the 
proposed  regulation  did  not  indicate 
whether  the  Department  will  retain 
copies  of  documents  submitted  in 
response  to  requests  on  behalf  of 
participants  and  beneficiaries,  nor  did  it 
indicate  whether  the  Department  wall 
discard  documents  that  were  filed  with 
die  Department  prior  to  the  enactment 
of  the  TRA  '97  amendments.  The 
Department  does  not  intend  to  retain 
copies  of  materials  furnished  in 
response  to  requests  under  ERISA 
section  104(a)(6)  made  on  behalf  of 
participants  and  beneficiaries  or  other 
persons.  In  the  case  of  previously  filed 
SPDs  and  SMMs.  the  Department  is 


maintaining  the  SPDs  and  SMMs  filed 
prior  to  the  TRA  '97  amendments.  These 
documents  are  currentiy  available  for 
examination  and  copying  through 
PWBA's  public  disclosure  room. 

One  commenter  expressed  the  view 
that  proposed  §  2520.104a-8(c),  which 
provides  that  "a  document  is  not 
considered  furnished  to  the  Secretary 
until  the  date  on  which  such  document 
is  received  by  the  Department  of  Labor 
at  the  address  specified  in  the  request." 
should  be  modified  to  provide  that 
documents  mailed  by  certified  mail  will 
be  considered  received  when  mailed. 
The  Department  agrees  that  such  a 
change  is  appropriate  and  would 
establish  consistency  with  the  rules 
governing  "service,"  as  set  forth  in 
§  2560.502c-6(i).  applicable  to  the 
assessment  of  civil  penalties  for  a  failure 
to  comply  with  a  request  for  documents 
frt>m  the  Dq)artment.  Accordingly, 
paragraph  (d)  of  the  final  regulation 
(which  was  paragraph  (c)  of  the 
proposal)  has  been  amended  to  provide 
that,  in  the  case  of  documents  fiunished 
to  the  Secretary  by  certified  mail,  the 
document  shall  be  considered  received 
on  the  date  on  which  the  document  is 
mailed  to  the  Department  of  Labor  at  the 
address  specified  in  the  request. 
One  commenter  noted  that  the 
proposed  regulation  did  not  take  into 
account  that  many  multiemployer  plans 
.  may  not  always  be  able  to  comply  with 
the  Department's  requests  for 
documents  within  30  days.  Due  to  the 
often  decentralized  administrative 
structure  of  multiemployer  plans, 
necessitated  by  the  large  number  of 
participants  and  contributing 
employers,  the  commenter  noted  that  a 
multiemployer  plan's  designated  plan 
administrator  might  not  have  possession 
or  control  of  certain  documents  that  the 
Department  may  request  and  such  plan 
administrator  may  have  to  locate  the 
person  with  control  of  the  requested 
documents  and  then  request  copies  of 
the  documents  from  an  unaffiliated 
third  party  over  whom  the  plan 
administrator  may  not  be  able  to 
exercise  any  authority.  The  commenter 
suggested  that  the  final  regulation 
include  a  procedure  for  plans  to  obtain 
an  extension  of  time  to  respond  to  the 
Department's  request  for  documents  if 
good  cause  for  the  extension  is 
demonstrated,  without  the  imposition  of 
the  penalty  prescribed  in  section 
502(c)(6)  of  ERISA  or  the  need  for  a 
penalty  appeal.  In  addition,  the 
commenter  noted  that,  in  the  event 
multiple  requests  for  documents  are 
received  from  the  Department  one  after 
another,  the  volume  of  requests  may 
prevent  a  plan  administrator  from  filing 
a  response  within  30  days,  and  the 
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conunenter  recommended  that  the  final 
regulation  should  provide  that  the 
Department  will  waive  any  fines  that 
may  otherwise  be  assessed  imder 
section  502(c)(6)  of  ERISA  if  the  plan 
administrator  demonstrates  to  the 
satisfaction  of  the  Department  that  a 
timely  response  was  not  practicable. 
Two  commenters  suggested  that  a  plan 
administrator  shoidd  be  allowed  to 
initially  decline  production  of 
documents  and  diallenge  the  propriety 
of  requests  if  the  plan  administrator 
believes  that  such  doounents  do  not 
relate  to  the  plan  or  that  they  contain 
information  of  a  confidential  or 
proprietary  nature  and  that  a  sanction 
should  be  stayed  pending  review  of  the 
claim  and  production  of  the  dociunents 
following  a  decision  adverse  to  the  plan 
administrator.  One  of  these  conunenters 
noted  that  the  proposed  regulation 
would  subject  plan  administrators 
challenging  the  Department's  requests  to 
substantial  fines  that  may  only  be 
reduced  or  waived  by  engagement  in  an 
adjudicatory  process  with  the 
Department.  This  conunenter  noted  that 
such  adjudicatory  proceedings  to  appeal 
the  assessment  of  the  Department's  fines 
would  residt  in  expenditures  of  valuable 
resoiuces  that  would  be  better  used  for 
providing  benefits  to  plan  participants. 
The  Department  believes  that  most  of 
the  concerns  raised  by  these 
commenters  are  adequately  addressed 
by  the  changes  to  the  final  rule  that 
clarify  the  limited  range  of  documents 
the  Department  will  request  under 
section  104(a)(6).  Moreover,  the 
Department  believes  that  the  provisions 
of  §  2520.104a-8  and  §  2560.502c-6 
provide  the  Department  with  sufficient 
flexibility,  prior  to  the  assessment  of  a 
civil  penalty,  to  take  into  account 
matters  reasonably  beyond  the  control 
of  a  plan  administrator  that  would  affect 
an  administrator's  ability  to  comply 
with  a  request  from  the  Department  in 
a  timely  manner.  Furthermore,  the 
Department  believes  that  the  processes 
provided  in  the  regulations  are 
sufficiently  flexible  to  enable  plan 
administrators  to  raise  concerns  with 
the  Department  regarding  the 
production  or  disclosure  of  requested 
documents.  In  particular,  the 
Department  notes  that  there  is  nothing 
in  §  2520.104a-8  that  would  limit  the 
Department's  ability  to  consider, 
following  the  issuance  of  a  request  for 
documents,  information  provided  by  a 
plan  administrator  concerning  the 
administrator's  inability  to  comply  with 
the  request  in  a  timely  fashion  or  an 
administrator's  concerns  relating  to  the 
disclosure  of  the  requested  information. 
In  addition,  an  administrator  may. 


pursuant  to  §  2560.502c-6(e),  submit  a 
statement  setting  forth  why  matters 
reasonably  beyond  the  control  of  the 
administrator  precluded  timely 
compliance  with  the  Department's 
request  for  documents. 

Authority  To  Assess  Civil  Penalties  for 
Violations  of  Section  104(a)(6)  of  ERISA 

Section  2560.502c-6(a)  addresses  the 
general  application  of  section  502(c)(6) 
of  ERISA.  Paragraph  (a)(1)  provides  that 
the  administrator,  as  defined  in  ERISA 
section  3(16)(A),  of  an  employee  benefit 
plan  is  liable  for  the  civil  penalties 
assessed  under  section  502(c)(6)  in  each 
case  in  which  there  is  a  failure  or  refusal 
to  furnish  to  the  Department  any 
dociunent  requested  under  section 
104(a)(6)  of  ERISA  and  §  2520.104a-6. 
Paragraph  (a)(2)  defines  such  a  failure  or 
refusal  as  a  failure  or  refusal,  in  whole 
or  in  part,  to  furnish  docimients  at  the 
time  and  in  the  manner  prescribed  in 
the  request. 

Section  2560.502c-6(b)  sets  forth  the 
amoimt  of  penalties  that  may  be 
assessed  imder  section  502(c)(6)  of 
ERISA.  Consistent  with  the  terms  of 
section  502(c)(6)  of  ERISA,  paragraph 
(b)(1)  provides  that  the  Department  may 
assess  a  penalty  of  up  to  $100  per  day, 
but  not  in  excess  of  $1,000  per  request. 
Paragraph  (b)(2)  provides  that  the  date 
of  a  failure  or  rehisal  to  furnish  any 
documents  requested  under  section 
104(a)(6)  of  ERISA  and  §  2520.104a-8 
shcdl  not  be  earlier  than  the  thirtieth  day 
after  service  of  the  request. 

Section  2560.502c-6(c)  provides  that, 
prior  to  the  assessment  of  any  penalty 
under  section  502(c)(6)  of  ERISA,  the 
Department  shall  provide  the 
administrator  with  written  notice 
indicating  the  Department's  intent  to 
assess  a  penalty,  the  amount  of  the 
penalty,  the  period  to  which  the  penalty 
applies,  and  the  reason(s)  for  the 
penalty.  The  notice  is  to  be  served  in 
accordance  with  §  2560.502c-6(i) 
(service  of  notice  provision).  Under 
§  2560.502c-6(f),  the  notice  would 
become  a  final  order  of  the  Department, 
within  the  meaning  of  §  2570.111(g) 
(also  published  as  part  of  this 
rulemaking),  within  30  days  of  the 
service  of  the  notice,  imless  a  statement 
described  in  §  2560.502c-6(e)  is  filed 
with  the  Department. 

Paragraphs  (d),  (e),  (f),  (g),  and  (h)  of 
section  2560.502c-6  generally  relate  to 
the  waiver  of  penalties  under  section 
502(c)(6)  of  ERISA.  Paragraph  (d) 
provides  that  the  Department  may  waive 
all  or  part  of  the  penalty  to  be  assessed 
under  section  502(c)(6)  upon  a  showing 
by  the  administrator,  imder  paragraph 
(e),  that  the  failiue  or  refusal  to  comply 
with  a  request  under  ERISA  section 


104(a)(6)  and  §  Z520.104a-8  was  due  to 
matters  reasonably  beyond  the  control 
of  the  plan  administrator.  Under 
paragraph  (e),  the  administrator  has  30 
days  frtjm  receipt  of  the  notice  required 
imder  §  2560.502c-6(c)  within  which  to 
make  such  a  showing  or  offer  other 
reasons  why  the  penalty,  as  calculated, 
should  not  be  assessed.^ 

Paragraph  (f)  provides  that  a  failure  to 
file  a  timely  statement  under  paragraph 
(e)  will  constitute  a  waiver  of  the  right 
to  appear  and  contest  the  facts  alleged 
in  the  notice  (§  2560.502c-6(c))  for 
purposes  of  any  adjudicatory 
proceeding  involving  the  assessment  of 
a  penalty  under  section  502(c)(6)  of 
ERISA. 

Paragraph  (g)(1)  provides  that, 
following  a  review  of  the  facts  alleged 
in  the  statement  under  paragraph  (e), 
the  Department  shall  notify  the 
administrator  of  its  intention  to  waive 
the  penalty,  in  whole  or  in  part,  and/or 
assess  a  penalty.  If  it  is  the  intention  of 
the  Department  to  assess  a  penalty,  the 
notice  shall  indicate  the  amount  of  the 
penalty.  Under  paragraph  (g)(2),  this 
notice  becomes  a  final  order  30  days 
after  the  date  of  service  of  the  notice, 
except  as  provided  in  paragraph  (h). 
Paragraph  (h)  provides  that  the  notice 
described  in  paragraph  (g)  will  become 
the  final  order  of  the  Department  unless, 
within  30  days  of  the  date  of  service  of 
the  notice,  the  administrator  or 
representative  files  a  request  for  a 
hearing  under  §  2570.110  et  seq. 
(published  as  part  of  this  rulemaking) 
and  files  an  answer,  in  writing, 
opposing  the  proposed  sanction. 

Section  2560.502c-6(i)  describes  the 
rules  relating  to  service  of  the  (1) 
Department's  notice  of  intent  to  assess 
a  penalty  (§  2560.502c-6(c)),  and  (2) 
Department's  notice  of  determination  on 
the  statement  of  matters  reasonably 
beyond  the  control  of  the  plan 
administrator  (§  2560.502c-6(g)).7 
Paragraph  (i)  provides  that  service  shall 
be  made  in  one  of  three  ways:  (1)  by 
delivering  a  copy  at  the  principal  office, 
place  of  business,  or  residence  of  the 
administrator  or  representative  thereof; 
(2)  by  leaving  a  copy  at  the  principal 
office,  place  of  business,  or  residence  of 


B  In  the  event  another  fiduciary  of  the  plan  has 
custody  of  or  control  over  a  document  requested 
under  ERISA  section  104(a)(6)  and  §  2520.104a-8. 
or  if  the  administrator  engages  a  third  party  to 
perform  services  for  the  plan  and,  pursuant  to  the 
engagement,  the  third  party  has  custody  of  or 
control  over  such  a  document,  the  administrator's 
lack  of  custody  would  not  be  considered  by  the 
Department  to  be  a  matter  reasonably  beyond  the 
administrator's  control. 

'  As  noted  above,  under  §  2520.104a-8(c)  these 
service  rules  would  also  apply  to  the  Department's 
initial  request  for  documents  under  ERISA  section 
104(a)(6)  and  §  2520. 104a-8. 
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the  administrator  (v  representative 
thereof;  or  (3)  by  mailing  a  copy  to  the 
last  known  address  of  the  administrator 
or  representative  thereof. 

Section  2560.502c-€(j)  clarifies  the 
liability  of  the  parties  for  penalties 
assessed  under  section  502(c)(6)  of 
ERISA.  Paragraph  (1)  provides  that,  if 
moie  than  one  person  is  responsible  as 
administrator  for  the  failure  to  furnish 
document(s)  requested  by  the 
Department,  all  such  persons  shall  be 
jointly  and  severally  liable  for  such 
failure.  Paragraph  (2)  provides  that  any 
person  against  whom  a  penalty  is 
assessed  under  section  502(c)(6)  of 
ERISA  is  personally  liable  for  the 
payment  of  such  penalty.  Paragraph  (2) 
also  clarifies  that  liability  for  the 
payment  of  penalties  assessed  under 
section  502(c)(6)  of  ERISA  is  a  personal 
liability'  of  the  person  against  whom  the 
penalty  is  assessed  and  not  a  liability  of 
the  plan. 

The  Department's  Office  of 
Administrative  Law  Judges  (OALJ) 
commented  that,  in  its  experience, 
various  respondents  in  ERISA 
proceedings  have  found  that  the  method 
for  requesting  a  hearing  is  confusing. 
The  OALJ  suggested  that  the  situation 
could  be  improved  by  changing 
proposed  regulation  §  2560.502c-6(h)  to 
read  as  follows: 

(h)  Administrative  hearing.  A  notice  issued 
pursuant  to  paragraph  (g)  of  this  section  will 
become  the  final  order  of  the  Department  of 
Labor,  unless,  within  30  days  from  the  date 
of  the  service  of  the  notice,  the  administrator 
or  representative  thereof  files  a  request  for  a 
hearing  under  §  2570.110  et  seq.,  and  files  an 
answer  to  the  notice.  The  request  for  hearing 
and  answer  shall  be  filed  in  accordance  with 
§  2570.112.  The  answer  opposing  the 
proposed  sanction  shall  be  in  viriting,  and 
supported  by  reference  to  specific 
circumstances  or  facts  surrounding  the  notice 
of  determination  issued  pursuant  to 
paragraph  (g)  of  §  2560.502c-6. 

The  OALJ  also  recommended  that 
proposed  §  2570.111(c)  be  modffied  to 
define  the  term  "Answer",  rather  than 
referencing  the  definition  at  §  18.5(d)(1). 
The  term  "Answer"  is  defined  to  mean 
"a  written  statement  that  is  supported 
by  reference  to  specific  circumstances  or 
facts  surrounding  the  notice  of 
determination  issued  pursuant  to 
§  2560.502c-6(g)."  The  Department  has 
incorporated  these  recommendations 
into  the  final  regulation  sections 
2560.502c-6(h)  and  2570.111(c). 

With  regard  to  paragraph  (i)  of 
§  2560.502C-6,  one  conunenter 
suggested  that  service  should  only  be 
effectuated  by  the  Department's  mailing 
or  delivering  of  the  respective 
documents  to  the  plan  administrator's 
regular  place  of  business,  or  such  other 


location  as  the  plan  may  specify  in  its 
communication  with  the  Department. 
With  respect  to  a  multiemployer  plan 
that  designates  its  board  of  trustees  as 
the  plan  administrator,  the  conunenter   . 
noted  that  service  of  the  Department's 
request  for  documents  and  notice  of 
intent  to  assess  a  penalty  should  be 
made  on  the  fund  office,  rather  than  on 
the  individual  trustees,  as  individual 
trustees  should  not  be  responsible  for 
accepting  service  unless  the  trustees  are 
acting  in  an  official  capacity.  This 
conunenter  expressed  the  view  that 
further  clsuification  is  needed  with 
regard  to  service  in  the  context  of 
multiemY)loyer  plans. 

The  Department  does  not  believe  any 
further  clarification  of  the  service 
requirement  is  warranted.  The  proposal 
states  that  service  of  a  request  for 
documents  or  other  notices  may  be 
served  by  delivering  a  copy  to  the 
administrator  or  representative  thereof, 
by  leaving  a  copy  at  the  principal  office, 
place  of  business  or  residence  of  the 
administrator  or  representative  thereof, 
or  by  mailing  a  copy  to  the  last  known 
address  of  the  administrator  or 
representative  thereof.  It  is  the 
Department's  view  that  application  of 
the  service  of  notice  requirement  does 
not  need  further  clarification  and, 
accordingly,  the  Department  is  adopting 
paragraph  (i)  of  §  2560.502c-6  without 
change. 

One  conunenter  stated  that  the 
proposed  regulation  unfairly  and 
unnecessarily  requires  that  any  fines 
assessed  under  section  502(c)(6)  of 
ERISA  be  paid  by  the  plan 
administrator,  rather  than  the  plan.  The 
conunenter  urged  the  Department  to 
revise  the  proposed  regulation  to  permit 
plans  to  pay  any  fines  that  may  be 
assessed  imder  ERISA  section  502(c)(6), 
unless  the  Department  concludes  that 
the  plan  administrator's  failure  to 
furnish  the  requested  documents  within 
'  the  30-day  period  was  willful. 

It  is  the  view  of  the  Department  that, 
in  the  absence  of  statutory  language  to 
the  contrary,  liability  for  payment  of 
civil  penalties  is  a  personal  liability  of 
the  person  against  whom  the  penalty  is 
assessed  and  not  the  liability  of  the 
plan.  Accordingly,  as  noted  in  the 
supplementary  information 
accompanying  the  proposal,  the 
payment  of  penalties  assessed  imder 
ERISA  section  502(c)(6)  from  plan  assets 
would  not  constitute  a  reasonable 
expense  of  administering  a  plan  for 
purposes  of  ERISA  sections  403  and 
404.  In  contrast,  reasonable  expenses 
attendant  to  compliance  with  a  request 
from  the  Department  for  documents, 
such  as  expenses  for  copying  and 
mailing  the  requested  documents. 


would  constitute  reasonable  expenses  of 
administering  a  plan  for  purposes  of 
ERISA  sections  403  and  404. 

Administrative  Law  Procedures  for 
Assessment  of  Civil  Penalties  Under 
ERISA  Section  502(c)(6) 

Except  as  noted  above,  §  2570.110,  et 
seq.,  establishing  procedures  for 
hearings  before  an  Administrative  Law 
Judge  (ALJ)  with  respect  to  assessment 
by  die  Department  of  a  civil  penalty 
under  ERISA  section  502(c)(6)  and 
appealing  an  ALJ  decision  to  the 
Secretary  or  her  delegate  are  being 
adopted  as  proposed. 

With  regard  to  such  procedures,  the 
Secretary  has  established  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA)  within  the  Department  for 
purposes  of  carrying  out  most  of  the 
Secretary's  responsibilities  under 
ERISA.  See  Secretary's  Order  1-87,  52 
FR  13139  (April  27, 1987).  The 
Department  has  already  published  rules 
of  practice  and  procedure  for 
administrative  hearings  before  the 
Office  of  Administrative  Law  Judges  at 
29  CFR  part  18  (48  FR  32538  (1983)).  As 
explained  in  29  CFR  18.1,  those 
provisions  generally  govern 
administrative  hearings  before  ALJs 
assigned  to  the  Department  and  are 
intended  to  provide  maximum 
uniformity  in  the  conduct  of 
administrative  hearings.  However,  in 
the  event  of  an  inconsistency  or  conflict 
between  the  provisions  of  29  CFR  part 
18  and  a  rule  or  procedure  required  by 
statute,  executive  order  or  regulation, 
the  latter  controls. 

The  Department  has  reviewed  the 
applicability  of  the  provisions  of  29  CFR 
part  18  to  the  assessment  of  civil 
penalties  under  ERISA  section  502(c)(6) 
and  has  decided  to  adopt  many,  though 
not  all,  of  the  provisions  thereunder  for 
ERISA  502(c)(6)  proceedings. 

The  final  rule  relates  specifically  to 
procedures  for  assessing  civil  penalties 
under  section  502(c)(6)  of  ERISA  and  is 
controlling  to  the  extent  it  is 
inconsistent  with  any  portion  of  29  CFR 
part  18.  The  final  rule  is  designed  to 
maintain  the  rules  set  forth  at  29  CFR 
part  18  consistent  with  the  need  for  an 
expedited  procedure,  while  recognizing 
the  special  characteristics  of 
proceedings  under  ERISA  section 
502(c)(6).  For  purposes  of  clarity,  where 
a  particular  section  of  the  existing 
procedural  rules  would  be  affected  by 
the  final  rule,  the  entire  section  (with 
appropriate  modifications)  has  been  set 
out  in  this  document.  Thus,  only  a 
portion  of  the  provisions  of  the 
procedural  regulations  set  forth  below 
involves  changes  from,  or  additions  to, 
the  rules  in  29  CFR  part  18.  The  specific 
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modifications  to  the  rules  in  29  CFR 
part  18,  and  their  relationship  to  the 
conduct  of  these  proceedings  generally, 
are  outlined  below. 

The  general  applicability  of  the 
procedural  rules  under  section  502(c)(6) 
of  ERISA  is  set  forth  in  §  2570.110.  The 
definition  section  (§2570.111) 
incorporates  the  basic  adjudicatory 
principles  set  forth  at  29  CFR  part  18. 
but  includes  terms  and  concepts  of 
specific  relevance  to  proceedings  under 
ERISA  section  5e2(c)(6).  In  particular, 
§2570.111  states  that  the  term 
"Secretary"  means  the  Secretary  of 
Labor  and  includes  various  individuals 
to  whom  the  Secretary  may  delegate 
authority.  The  Department  contemplates 
that  the  duties  assigned  to  the  Secretary 
under  the  procedural  regulation  will  in 
fact  be  discharged  by  the  Assistant 
Secretary  for  Pension  and  Welfare 
Benefits  or  his  or  her  delegee. 

In  general,  the  binden  to  initiate 
adjudicatory  proceedings  before  an  ALJ 
will  be  on  the  party  (respondent)  against 
whom  the  Department  is  seeking  to 
assess  a  civil  penalty  under  ERISA 
section  502(c)(6).  However,  a 
respondent  must  comply  with  the 
procediues  relating  to  agency  review  set 
forth  in  §  2560.502C-6  before  initiating 
adjudicatory  proceedings.  Section 
2570.111(c)  and  (d),  together  with 
§  2560.502c-6(h],  contemplate  that  a 
notice  issued  pursuant  to  §  2560.502c- 
6(g)  will  become  the  final  order  of  the 
Department,  unless,  within  30  days 
firom  the  date  of  the  service  of  the 
notice,  the  administrator  or 
representative  thereof  files  a  request  for 
a  hearing  imder  §  2570.110  et  seq.,  and 
files  an  answer  to  the  notice. 

The  service  of  documents  by  the 
parties  to  an  adjudicatory  proceeding,  as 
well  as  by  the  ALJ,  are  governed  by 
§2570.112.  Section  2570.114  provides 
that  if  the  respondent  fails  to  request  a 
hearing  by  filing  an  answer  to  the 
Department's  notice  of  determination 
(§  2560.502c-6(g))  within  the  30-day 
period  provided  by  §  2560.502c-6(h), 
such  failure  shall  be  deemed  to 
constitute  a  waiver  of  the  right  to  appear 
and  contest  the  facts  alleged  in  the 
notice  and  shall  be  deemed  to  constitute 
an  admission  of  the  facts  aUeged  in  the 
notice  for  purposes  of  any  proceeding 
involving  the  assessment  of  a  civil 
penalty  imder  section  502(c)(6)  of 
ERISA.  Section  2570.114  makes  clear 
that  in  the  event  of  such  failure,  the 
assessment  of  penalty  becomes  final. 

Section  2570.115  provides  that  the 
ALJ'$  decision  shall  include  the  terms 
and  conditions  of  any  consent  order  or 
settlement  which  has  been  agreed  to  by 
the  parties.  This  section  also  provides 
that  the  decision  of  the  ALJ  which 


incorporates  such  consent  order  shall 
become  a  final  agency  action  within  the 
meaning  of  5  U.S.C.  704. 

The  rules  in  29  CFR  part  18 
.concerning  the  computation  of  time, 
pleadings,  prehearing  conferences  and 
statements,  and  settlements  are  adopted 
in  these  procedures  for  adjudications 
under  ERISA  section  502(c)(6).  The 
section  on  the  designation  of  parties 
(§  2570.113)  differs  from  its  counterpart 
under  §  18.10  of  this  title  in  that  it 
specifies  that  the  respondent  in  these 
proceedings  will,  as  indicated  above,  be 
the  party  against  whom  the  Department 
seeks  to  assess  a  civil  penalty  imder 
ERISA  section  502(c)(6). 

29  CFR  2570.116  states  that  discovery 
may  be  ordered  by  the  ALJ  only  upon 
a  showing  of  good  cause  by  the  party 
seeking  discovery.  This  differs  from  the 
more  liberal  standard  for  discovery 
contained  in  29  CFR  18.14.  In  cases  in 
which  discovery  is  ordered  by  the  ALJ, 
the  order  shall  expressly  limit  the  scope 
and  terms  of  discovery  to  that  for  which 
good  cause  has  been  shown.  To  the 
extent  that  the  order  of  the  ALJ  does  not 
specify  rules  for  the  conduct  of  the 
discovery  permitted  by  such  order,  the 
rules  governing  the  conduct  of 
discovery  from  29  CFR  part  18  are  to  be 
applied  in  any  proceeding  under  section 
502(c)(6)  of  ERISA.  For  example,  if  the 
order  of  the  ALJ  states  only  that 
interrogatories  on  certain  subjects  may 
be  permitted,  the  rules  under  29  CFR 
part  18  concerning  the  service  and 
answering  of  such  interrogatories  shall 
apply.  The  procedures  under  29  CFR 
part  18  for  the  submission  of  facts  to  the 
ALJ  during  the  hearing  are  also  to  be 
applied  in  proceedings  under  ERISA 
section  502(c)(6). 

The  section  on  summary  decisions 
(§  2570.117)  provides  for  requisite 
authorization  for  an  ALJ  to  issue  a 
summary  decision  which  may  become 
final  when  there  are  no  genuine  issues 
of  material  fact  in  a  case  arising  under 
ERISA  section  502(c)(6).  The  section 
concerning  the  decision  of  the  ALJ 
(§  2570.118)  differs  from  its  counterpart 
at  §  18.57  of  this  title  in  that  §  2570.118 
states  that  the  decision  of  the  ALJ  in  an 
ERISA  section  502(c)(6)  case  shall 
become  the  final  decision  of  the 
Secretary  luiless  a  timely  appeal  is  filed. 

The  procedures  for  appeals  of  ALJ 
decisions  imder  ERISA  section  502(c)(6) 
of  ERISA  would  be  governed  solely  by 
§§  2570.119  through  2570.121,  and 
without  any  reference  to  the  appellate 
procedures  contained  in  29  CFR  part  18. 
Section  2570.119  establishes  the  time 
limit  within  which  such  appeals  must 
be  filed,  the  manner  in  which  the  issues 
for  appeal  are  determined  and  the 
procedure  for  making  the  entire  record 


before  the  ALJ  available  to  the  Secretary. 
Section  2570.120  provides  that  review 
of  the  Secretary  shall  not  be  on  a  de 
novo  basis,  but  rather  on  the  basis  of  the 
record  before  the  ALJ  and  without  an 
opportunity  for  oral  argument.  Section 
2570.121  sets  forth  the  procedure  for 
establishing  a  briefing  schedule  for  such 
appeals  and  states  that  the  decision  of 
the  Secretary  on  such  an  appeal  shall  be 
a  final  agency  action  within  the 
meaning  of  5  U.S.C.  704.  As  required  by 
the  Administrative  Procedure  Act  (5 
U.S.C.  552(a)(2)(A))  all  final  decisions  of 
the  Department  under  section  502(c)(6) 
of  ERISA  shall  be  compiled  in  the 
Public  Disclosure  Room  of  the  Pension 
and  Welfare  Benefits  Administration, 
Room  N-1513,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

Executive  Order  12866  Statement 

Under  Executive  Order  12866,  the 
Department  must  determine  whether  the 
regulatory  action  is  "significant"  and 
therefore  subject  to  the  requirements  of 
the  Executive  Order  and  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Under  section  3(f),  the 
order  defines  a  "significant  regulatory 
action"  as  an  action  that  is  likely  to 
result  in  a  rule  (1)  having  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  or  adversely  and  materially 
affecting  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities  (also  referred  to  as 
"economically  significant");  (2)  creating 
serious  inconsistency  or  otherwise 
interfering  with  an  action  taken  or 
planned  by  another  agency;  (3)  ■ 
materially  altering  the  budgetary 
impacts  of  entitlement  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  (4) 
raising  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 
Accordingly,  the  Department  has 
determined  that  this  regulatory  action  is  - 
not  significant  within  the  meaning  of 
the  Executive  Order. 

The  costs  of  the  regulation  will  be 
home  by  the  plan  when  responding  to 
requests  from  the  Department  for  copies 
of  the  latest  SPD  and  other  documents 
described  in  section  104(b)(4)  of  ERISA 
that  a  participant  or  beneficiary  has 
requested,  in  writing,  from  the  plan 
administrator  and  which  the 
administrator  has  failed  or  refused  to 
furnish  in  a  timely  fashion.  The 
individual  cost  of  each  such  request  is 
estimated  to  be  minimal  because  only  a 
participant  or  beneficiary  may  make  a . 
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request  and  each  administrator  of  an 
employee  pension  or  welfare  benefit 
plan  covered  imder  Tide  I  of  ERISA 
already  is  required  by  section  101(a)(1) 
to  furnish  an  SPD  to  each  participant 
covered  under  the  plan  and  each 
beneficiary  who  is  receiving  benefits 
under  the  plan,  and  to  update  the  SPD 
on  a  regular  basis  in  acccvdance  with 
section  104(b)(1).  Moreover,  other 
documents  under  which  the  plan  is 
established  or  operated  and  that  may  be 
requested  must  be  made  available  to 
participants  and  beneficiaries  pursuant 
to  section  104(b)(2).  Thus, 
administrators  are  not  expected  to  incur 
costs  in  preparing  or  obtaining  these 
documents  in  response  to  a  request  from 
the  Department. 

The  regulation  is  expected  to  benefit 
plan  participants  and  beneficiaries  who 
may  have  been  unable  to  obtain  a 
current  SPD  or  other  document 
described  in  ERISA  section  104(b)(4), 
and  who  might  otherwise  not  have  an 
eBedive  means  of  obtaining  such 
documents  in  the  absence  of  the 
requirement  for  the  plan  administrator 
to  file  such  documents  with  the 
Etepartment.  The  provisions 
implementing  the  penalty  for  failure  to 
fiunish  such  documents  on  request  may 
serve  to  ensure  timely  compliance  with 
such  requests. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520)  (PRA  '95),  the  Department 
submitted  the  information  collection 
request  (ICR)  included  in  this  regulation 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  at  the 
time  the  Notice  of  Proposed  Rulemaking 
(NPRM)  was  published  in  the  Federal 
R^^ster  (August  5, 1999,  64  FR  42797). 
OMB  approved  the  ICR  under  OMB 
control  number  1210-0112.  The 
approval  will  expire  on  October  31, 
2002.  The  public  is  not  required  to 
respond  to  an  information  collection 
request  unless  it  displays  a  currentiy 
valid  OMB  control  number. 

The  estimated  burden  cost  has  been 
adjusted  in  response  to  a  revision  in  the 
terms  of  the  proposal.  In  this  final  rule, 
the  Department  has  adopted  a 
commenter's  suggestion  that  documents 
delivered  by  certified  mail  be 
considered  received  on  the  date  the 
document  is  mailed  instead  of  the  date 
the  document  is  actually  received. 
Although  the  use  of  certified  mail  is  not 
required,  both  the  comment  and  the 
provisions  of  this  final  rule  suggest  that 
plan  administrators  do  find  it 
reasonable  from  time  to  time  to  use 
certified  mail  for  important 
communications.  To  account  for  this  in 


burden  estimates,  the  mailing  cost 
assumption  has  been  increased  to  $4  per 
request  from  the  $1  used  for  the 
proposal's  estimate. 

Agency:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 

Title:  Furnishing  Documents  to  the 
Secretary  of  Labor  on  Request  und» 
ERISA  Section  104(a)(6)  and 
Assessment  of  Civil  Penalties  Under 
ERISA  Section  502(c)(6). 

OMB  Number:  1210-0112. 

Affected  Public:  Individuals  or 
households,  Business  or  other  for-profit 
institutions;  Not-for-profit  institutions. 

Frequency  of  Response:  On  occasion. 

Total  Respondents:  1.000. 

Total  Responses:  1,000. 

Estimatea  Burden  Hours:  95. 

Estimated  Aimual  Costs  (Operating 
and  Maintenance):  $4,000. 

Regnlatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  (RFA)  imposes 
certain  requirements  writh  respect  to 
Federal  rules  that  are  subject  to  the 
notice  and  comment  requirements  of 
section  553(b)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  551  et  seq.)  and 
which  are  likely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Unless  an 
agency  certifies  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  604  of  the  RFA  requires  that  the 
agency  present  a  final  regulatory 
flexibility  analysis  at  the  time  of  the 
publication  of  the  notice  of  final 
rulemaking  describing  the  impact  of  the 
rule  on  small  entities.  Small  entities 
include  small  businesses,  organizations, 
and  governmental  jurisdictions. 

For  purposes  of  analysis  under  the 
RFA.  PWBA  continues  to  consider  a 
small  entity  to  be  an  employee  benefit 
plan  with  fewer  than  100  participants. 
The  basis  of  this  definition  is  found  in 
section  104(a)(2)  of  ERISA,  which 
permits  the  Secretary  of  Labor  to 
prescribe  simplified  annual  reports  for 
pension  plans  which  cover  fewer  than 
100  participants.  Under  section 
104(a)(3),  the  Secretary  may  also 
provide  for  simplified  annual  reporting 
and  disclosure  if  the  statutory 
requirements  of  Part  1  of  Tide  I  of 
ERISA  would  otherwise  be 
inappropriate  for  welfare  benefit  plans. 
Pursuant  to  the  authority  of  section 
104(a)(3),  the  Department  has 
previously  issued  at  §§  2520.104-20, 
2520.104-21,  2520.104-41,  2520.104-46 
and  2520.1O4b-10  certain  simplified 
reporting  provisions  and  limited 
exemptions  from  reporting  and 
.disclosure  requirements  for  small  plans, 
including  unfiihded  or  insured  welfare 


plans  covering  fewer  than  100 
participants  and  which  satisfy  certain 
other  requirements. 

Further,  while  some  large  employers 
may  have  smaU  plans,  in  general,  most 
small  plans  are  maintained  by  small 
employers.  Thus,  PWBA  believes  that 
assessing  the  impact  of  this  proposed 
rule  cm  small  plans  is  an  appropriate 
substitute  for  evaluating  the  e^ct  on 
small  entities.  The  definition  of  small 
entity  considered  appropriate  for  this 
purpose  differs,  however,  &t>m  a 
definition  of  small  business  based  on 
size  standards  promu^ted  by  the  Small 
Business  Administration  (SBA)  (13  CFR 
121.201)  pursuant  to  the  Small  Business 
Act  (5  U.S.C.  631  et  seq.).  PWBA 
solicited  comments  on  the  use  of  this 
standard  for  evaluating  the  effects  of  the 
proposal  on  small  entities.  No 
comments  were  received  with  respect  to 
the  standard,  llierefore.  a  summary  of 
the  final  r^ulatory  flexibility  analysis 
based  on  tlra  100  participant  size 
standard  is  presented  below.  This  final 
regulation  is  not  expected  to  have  a 
simificant  impact  on  small  plans. 

This  regulation  applies  to  all  small 
employee  benefit  plans  covered  by  Tide 
I  of  ERISA.  Employee  benefit  plans  with 
fewer  than  100  participants  include 
655,000  pension  plans,  2.6  miUion 
health  plans,  and  3.4  million  non-health 
welfru«  plans  (mainly  life  and  disability 
insurance  plans).  Nonetheless,  the 
Department  estimates  few  of  these  small 
plans  will  be  affected  by  the  regulation 
because  plans  will  receive  relatively  few 
requests  for  SPDs  and  other  documents 
described  under  section  104(b)(4)  that  a 
participant  or  beneficiary  has  requested, 
in  writing,  fit)m  the  plan  administrator 
and  which  the  administrator  has  failed 
or  refused  to  furnish  in  a  timely  fashion. 
The  Department  estimates  about  1,000 
requests  for  assistance  by  participants 
and  beneficiaries  in  obtaining  SPDs  and 
other  such  documents  per  year,  based 
on  the  actual  rate  of  requests  to  the 
Public  Disclosure  Room  during  the  last 
two  years,  adjusted  for  requests 
expected  to  be  made  with  other  offices. 
The  percentage  of  these  requests  that 
pertain  to  small  plans  is  unknown. 
However,  even  if  it  is  assumed  that  all 
plans  that  receive  requests  for 
documents' pursuant  to  section  104(a)(6) 
are  small  plans,  the  number  affected  in 
any  year  is  very  small  (i.e.,  1,000  of 
approximately  6.6  million  plans). 

"The  Department  also  believes  that  the 
time  required  to  respond  to  a  request 
under  the  regulation  for  an  SPD  or  other 
document  under  which  a  plan  was 
established  or  operated  will  be  minimal. 
Responding  to  a  request  primarily 
requires  clerical  skills,  although  a 
professional  may  read  the  request  and 
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direct  others  to  respond.  The  documents 
to  be  mailed  in  response  to  the  request 
are  expected  to  be  readily  available,  so 
accumulating  and  mailing  the 
documents  is  expected  to  take  about  5 
minutes.  If  it  is  assumed  that  a  cost  is 
incurred  for  this  time  at  a  rate  of  $20  per 
hour  and  that  the  maximiun  mailing 
cost  per  request  is  $4,  the  total  cost  per 
request  is  estimated  at  less  than  $6.  This 
total  cost  is  not  expected  to  constitute 
a  significant  impact  for  any  plan.  For 
the  purposes  of  this  final  RFA  analysis, 
PWBA  has  increased  the  assumed  labor 
rate  fit>m  $11  to  $20  to  account  for 
inflation,  and  the  estimated  mailing  cost 
from  $1  to  $4,  to  account  for  the  fact 
that  some  plans  may  make  use  of 
certified  maH  in  responding  to  requests 
from  the  Department. 

Further,  the  regulation  is  intended  to 
assist  small  plan  administrators  by 
providing  sufficient  information  for 
them  to  imderstand  the  request  and  the 
process  they  may  use  to  o^er  a 
reasonable  cause  for  failure  to  comply  if 
they  are  unable  to  do  so  within  the 
initial  deadline,  by  ensuring  that  they 
receive  notice  before  the  assessment  of 
a  penalty  is  initiated. 

Small  Bvsiiiess  Regulatory,  Enforcement 
Fairness  Act 


The  rule  is  subject  to  the  provisions 
of  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (5 
U.S.C.  801  et  seq.)  and  has  been 
transmitted  to  Congress  and  the 
Comptroller  General  for  review.  The 
rule  is  not  a  "major  rule"  as  that  term 
is  defined  in  5  U.S.C.  804,  because  it  is 
not  likely  to  result  in  (1)  an  annual 
effect  on  the  economy  of  $100  million 
or  more;  (2)  a  major  increase  in  costs  or 
prices  fra-  consumers,  individual 
industries,  or  Federal,  State,  or  local 
government  agencies,  or  geographic 
regions;  or  (3)  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  or  export 
markets. 

Unfonded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4),  as  well  as  Executive  Order 
12875,  this  rule  does  not  include  any 
Federal  mandate  that  may  resxdt  in 
expenditures  by  State,  local,  or  tribal 
governments,  nor  does  it  include 
mandates  which  may  impose  an  annual 
burden  of  $100  million  or  more  on  the 
private  sector. 


Federalism  Statement 

Executive  Order  13132  (August  4, 
1999)  outlines  fundamental  principles 
of  federalism  and  requires  the 
adherence  to  specific  criteria  by  Federal 
agencies  in  the  process  of  their 
formulation  and  implementation  of 
policies  that  have  substantial  direct 
effects  on  the  States,  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  This  final 
rule  does  not  have  federalism 
implications  because  it  has  no 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Section  514  of 
ERISA  provides,  with  certain  exception^ 
specifically  enumerated,  that  the 
provisions  of  Titles  I  and  IV  of  ERISA, 
supersede  any  and  all  laws  of  the  States 
as  they  relate  to  any  employee  benefit 
plan  covered  imder  ERISA.  This  final 
rule  implements  the  requirement  that 
administrators  of  an  employee  benefit 
plan  furnish  the  Department,  on  request, 
the  latest  SPD  and  any  other  documents 
described  xinder  section  104(b)(4)  that  a 
participant  or  beneficiary  has  requested, 
in  writing,  bom  the  pl^  administrator 
and  which  the  administrator  has  failed 
or  refused  to  furnish  in  a  timely  fashion. 
The  final  rule  also  establishes 
procedures  relating  to  the  assessments 
of  civil  penalties  for  failure  to  fiimish 
such  requested  SPDs  and  documents 
and  procedures  for  review  of  such 
pen^ties  by  the  Department.  The 
requirements  implemented  in  this  final 
rule  do  not  alter  the  fundamental 
reporting  and  disclosure  requirements 
or  penalty  provisions  of  the  statute  Mrith 
respect  to  employee  benefit  plans,  and 
as  such  have  no  implications  for  the 
States  or  the  relationship  or  distribution 
of  power  between  the  national 
government  and  the  States. 

Statutory  Authority 

These  final  regulations  set  forth 
herein  are  issued  pursuant  to  the 
authority  contained  in  sections  505, 
104(a).  and  502(c)(6)  of  ERISA  (Pub.  L. 
93-406,  88  Stat.  894,  29  U.S.C.  1024. 
1132,  and  1135). 

List  of  Subiects 

29  CFR  Part  2520 

Accountants,  Disclosure 
requirements.  Employee  benefit  plans. 
Pension  plans,  and  Reporting  and 
recordkeeping  requirements. 


29  CFR  Part  2560 

Claims,  Employee  benefit  plans,  Law 
enforcement.  Pensions. 

29  CFR  Part  2570 

Administrative  practice  and 
procediu^.  Employee  benefit  plans, 
Party  in  interest.  Law  enforcement, 
Pensions,  Prohibited  transactions. 

In  view  of  the  foregoing.  Parts  2520, 
2560.  and  2570  of  Chapter  XXV  of  title 
29  of  the  Code  of  Federal  Regulations 
are  amended  as  follows: 

PART  2520— RULES  AND 
REGULATIONS  FOR  REPORTING  AND 
DISCLOSURE 

1.  The  authority  citation  for  part  2520 
continues  to  read  as  follows: 

Authority:  Sees.  101, 102, 103, 104, 105, 
109, 110,  111  (b)(2),  111  (c),  and  505,  Pub. 
L.  93-406,  88  Stat.  840-52  and  894  (29  U.S.C. 
1021-1025, 1029-31,  and  1135);  Secretary  of 
Labor's  Order  No.  27-74, 13-76. 1-67,  and 
Labor  Management  Services  Administration 
Order  2-6. 

Sections  2520.102-3,  2520.104b-l,  and 
2520.104b-3  also  are  issued  under  sec. 
101(a),  (c),  and  (g)(4)  of  Pub.  L.  104-191, 110 
Stat.  1936, 1939, 1951  and  1955  and,  sec.  603 
of  Pub.  L.  104-204,  liO  Stat.  2935  (29  U.S.C. 
1185  and  1191c). 

2.  A.dd  §  2520.104a-8  to  read  as 
follows: 

§  2520.1 04a-6    Requirement  to  furnish 
documents  to  ttie  Secretary  of  LaiMr  on 
request 

(a)  In  general.  (1)  Under  section 
104(a)(6)  of  the  Act,  the  administrator  of 
an  employee  benefit  plan  subject  to  the 
provisions  of  part  1  of  tide  I  of  the  Act 
is  required  to  furnish  to  the  Secretary, 
upon  request,  any  documents  relating  to 
the  employee  benefit  plan.  For  purposes 
of  section  104(a)(6)  of  the  Act,  die 
administrator  of  an  employee  benefit 
plem  shall  furnish  to  the  Secretary,  upon 
service  of  a  written  request,  a  copy  of: 

(i)  The  latest  updated  summary  plan 
description  (including  any  summaries  of 
material  modifications- to  the  plan  or 
changes  in  the  information  required  to 
be  included  in  the  summary  plan 
description);  and 

(ii)  Any  other  doctmient  described  in 
section  104(b)(4)  of  the  Act  with  respect 
to  which  a  participant  or  beneficiary  has 
requested,  in  writing,  a  copy  from  the 
plan  administrator  and  which  the 
administrator  has  failed  or  refused  to 
furnish  to  the  participant  or  beneficiary. 

(2)  Multiple  requests  for  documenUs). 
Multiple  requests  under  this  section  for 
the  same  or  similar  document  or 
dociiments  shall  be  considered  sepiarate 
requests  for  purposes  of  §  2560.502c- 
6(a). 
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(b)  For  purposes  of  this  section,  a 
participant  or  beneficiary  will  include 
any  individual  who  is: 

(1)  A  participant  or  beneficiary  within 
the  meaning  of  ERISA  sections  3(7)  and 
3(8),  respectively; 

(2)  An  alternate  payee  under  a 
qualified  domestic  relations  order  (see 
ERISA  section  206(d)(3)(K))  or 
prospective  alternate  payee  (spouses, 
former  spouses,  children  or  other 
dependents); 

(3)  A  qualified  beneficiary  imder 
COBRA  (see  ERISA  section  607(3))  or 
prospective  qualified  beneficiary 
(spouse  or  dependent  child); 

(4)  An  alternate  recipient  under  a 
qualified  medical  child  support  order 
(see  ERISA  section  609(a)(2)(C))  or  a 
prospective  alternate  recipient;  or 

(5)  A  representative  of  any  of  the 
foregoing. 

(c)  Service  of  request.  Requests  imder 
this  section  shall  be  served  in 
accordance  with  §  2560.502c-6(i). 

(d)  Furnishing  documents.  A 
doctunent  shall  be  deemed  to  be 
furnished  to  the  Secretary  on  the  date 
the  document  is  received  by  the 
Department  of  Labor  at  the  address 
specified  in  the  request;  or,  if  a 
document  is  delivered  by  certified  mail, 

^  the  date  on  which  the  document  is 
mailed  to  the  Department  of  Labor  at  the 
address  specified  in  the  request. 

PART  2560-RULES  AND 
REGULATIONS  FOR  ADMINISTRATION 
AND  ENFORCEMENT 

3.  The  authority  citation  for  part  2560 
continues  to  read  as  follows: 

Authority:  Sees.  502,  505  of  ERISA,  29 
U.S.C.  1132, 1135.  and  Secretary's  Order  1- 
87,  52  FR  13139  (April  21, 1987). 

Section  2560.502-1  also  issued  under  sec. 
502(b)(2),  29  U.S.C.  1132(b)(2) 

Section  2560.5021-1  also  issued  under  sec. 
502(1),  29  U.S.C.  1132(1). 

Section  2560.503-1  also  Issued  under  sec. 
503,  29  U.S.C.  1133. 

4.  Add  §  2560.502C-6  to  read  as 
follows: 

§2560.5020-6    Civil  penalties  under 
section  502(cK6). 

(a)  In  general.  (1)  Ptirsuant  to  the 
authority  granted  the  Secretary  tmder 
.  section  502(c)(6)  of  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended  (the  Act),  the  administrator 
(within  the  meaning  of  section  3(16)(A) 
of  the  Act)  of  an  employee  benefit  plan 
(within  the  meaning  of  section  3(3)  of 
the  Act  and  §  2510.3-1  of  this  chapter) 
shall  be  liable  for  civil  penalties 
assessed  by  the  Secretary  under  section 
502(c)(6)  of  the  Act  in  each  case  in 
which  there  is  a  feilure  or  refusal  to 


furnish  to  the  Secretary  docimients 
requested  tmder  section  104(a)(6)  of  the 
Act  and  §  2520.104a-8  of  this  chapter. 

(2)  For  purposes  of  this  section,  a 
failtue  or  refusal  to  furnish  documents 
shall  mean  a  failure  or  refusal  to 
furnish,  in  whole  or  in  part,  the 
docimients  requested  under  section 
104(a)(6)  of  the  Act  and  §  2520.104a-8 
of  this  chapter  at  the  time  and  in  the 
manner  prescribed  in  the  request. 

(b)  Amount  assessed.  (1)  The  amount 
assessed  imder  section  502(c)(6)  of  the 
Act  shall  be  an  amount  up  to  $100  a  day 
determined  by  the  Department  of  Labor, 
taking  into  consideration  the  amount  of 
willfulness  of  the  failure  or  refusal  to 
furnish  the  documents  requested  under 
section  104(a)(6)  of  the  Act,  but  in  no 
event  in  excess  of  $1,000  per  request. 
Subject  to  paragraph  (b)(2)  of  this 
section,  the  amount  shall  be  computed 
from  the  date  of  the  administrator's 
failure  or  refusal  to  furnish  any 
document  or  documents  requested  by 
the  Department. 

(2)  For  purposes  of  calculating  the 
amount  to  be  assessed  under  this 
section,  the  date  of  a  failure  or  refusal 
to  furnish  documents  shall  not  be  earlier 
than  the  thirtieth  day  after  service  of  the 
request  under  section  104(a)(6)  of  ERISA 
and  §  2520.104a-8  of  this  chapter. 

(c)  Notice  of  intent  to  assess  a  penalty. 
Prior  to  the  assessment  of  any  penalty 
under  section  502(c)(6)  of  the  Act.  the 
Department  shall  provide  to  the 
administrator  of  the  plan  a  written 
notice  that  indicates  the  Department's 
intent  to  assess  a  penalty  under  section 
502(c)(6)  of  the  Act.  the  amount  of  the 
penalty,  the  period  to  which  the  penalty 
applies,  and  the  reason(s)  for  the 
penalty. 

(d)  IVai  ver  of  assessed  penalty.  The 
Department  may  waive  all  or  part  of  the 
penalty  to  be  assessed  under  section 
502(c)(6)  of  the  Act  on  a  showing  by  the 
administrator  that  the  failure  or  refusal 
to  furnish  a  document  or  documents 
requested  by  the  Secretary  was  the 
result  of  matters  reasonably  beyond  the 
administrator's  control. 

(e)  Statement  showing  matters 
reasonably  beyond  the  control  of  the 
plan  administrator.  Upon  issuance  by 
the  Department  of  a  notice  of  intent  to 
assess  a  penalty,  the  administrator  shall 
have  30  days  from  the  date  of  the 
service  of  the  notice,  as  described  in 
paragraph  (i)  of  this  section,  to  file  a 
statement  that  the  failure  resulted  from 
matters  reasonably  beyond  the  control 
of  the  administrator  or  that  the  penalty, 
as  calculated,  should  not  be  assessed. 
The  statement  must  be  in  writing  and 
set  forth  all  the  facts  alleged  as  matters 
reasonably  beyond  the  control  of  the 
administrator.  The  statement  must 


contain  a  declaration  by  the 
administrator  that  the  statement  is  made 
under  the  penalties  of  perjury. 
.  (f)  Failure  to  file  a  statement  of 
matters  reasonably  beyond  the  control 
of  the  plan  administrator.  Failure  to  file 
a  statement  of  matters  reasonably 
beyond  the  control  of  the  administrator 
within  the  30-day  period  described  in 
paragraph  (e)  of  this  section  shall  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the  facts 
alleged  in  the  notice,  and  such  failure 
shall  be  deemed  an  admission  of  the 
facts  alleged  in  the  notice  for  purposes 
of  any  proceeding  involving  the 
assessment  of  a  civil  penalty  under 
section  502(c)(6)  of  the  Act.  Such  notice 
shall  then  become  a  final  order  of  the 
Secretary,  within  the  meaning  of 
§  2570.111(g)  of  this  chapter. 

(g)  Notice  of  determination  on 
statement  of  matters  reasonably  beyond 
the  control  of  the  plan  administrator.  (1) 
The  Department,  following  a  review  of 
all  of  the  facts  alleged  in  support  of  a 
complete  or  partial  waiver  of  the 
penalty,  shall  notify  the  administrator, 
in  writing,  of  its  intention  to  waive  the 
penalty,  in  whole  or  in  part,  and/or 
assess  a  penalty.  If  it  is  the  intention  of 
the  Department  to  assess  a  penalty,  the 
notice  shall  indicate  the  amount  of  the 
penalty,  not  to  exceed  the  amount 
described  in  paragraph  (b)  of  this 
section.  This  notice  is  a  "pleading"  for 
purposes  of  §  2570.111(m)  of  this 
chapter. 

(2)  Except  as  provided  in  paragraph 
(h)  of  this  section,  a  notice  issued    . 
pursuant  to  paragraph  (g)(1)  indicating 
the  Department's  intention  to  assess  a 
penalty  shall  become  a  final  order, 
within  the  meaning  of  §  2570.1 1 1  (g)  of 
this  chapter,  30  days  after  the  date  of 
service  of  the  notice. 

(h)  Administrative  hearing.  A  notice 
issued  pursuant  to  paragraph  (g)  of  this 
section  will  become  the  final  order  of 
the  Department  of  Labor,  unless,  within 
30  days  from  the  date  of  the  service  of 
the  notice,  the  administrator  or 
representative  thereof  files  a  request  for 
a  hearing  under  §  2570.110  through 
2570.121  of  this  chapter,  and  files  an 
answer  to  the  notice.  The  request  for 
hearing  and  answer  shall  be  filed  in 
accordance  with  §  2570. 1 1 2  of  this 
ch.apter.  The  answer  opposing  the 
proposed  sanction  shall  be  in  writing, 
and  supported  by  reference  to  specific 
circumstances  or  facts  surrounding  the 
notice  of  determination  issued  pursuant 
to  paragraph  (g)  of  this  section. 

(i)  Service  of  notice.  (1)  Service  of 
notice  under  this  section  shall  be  made 

by: 

(i)  Delivering  a  copy  to  the 
administrator  or  representative  thereof; 
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(ii)  Leaving  a  copy  at  the  principal 
office,  place  of  business,  or  residence  of 
the  administrator  or  representative 
thereof  or 

(iii)  Mailing  a  copy  to  the  last  known 
address  of  the  administrator  or 
representative  thereof. 

(2)  If  service  is  accomplished  by 
certified  mail,  service  is  complete  upon 
mailing.  If  done  by  regular  mail,  service 
is  complete  upon  receipt  by  the 
addressee. 

(j)  Liability.  (1)  If  more  than  one 
person  is  responsible  as  administrates 
for  the  failure  to  furnish  the  document 
at  documents  requested  under  section 
104(aK6)  of  the  Act  and  its 
implonenting  regulations  (§  2520.104a- 
8  of  this  chapter),  all  such  persons  shall 
be  jointly  and  severally  liable  with 
respect  to  such  failure. 

(2)  Any  person,  or  persons  imder 
paragraph  (])(!)  of  this  section,  against 
whom  a  dvil  penalty  has  been  assessed 
under  section  502(c)(6)  of  the  Act 
pursuant  to  a  final  order,  within  the 
meaning  of  §  2570.111(g)  of  this  chapter, 
shall  be  p^sonaUy  liable  for  the 
payment  of  such  penalty. 

(k)  Cross-reference.  See  §§  2570. 1 10 
through  2570.121  of  this  chapter  for 
procediual  rules  relating  to 
administrative  hearings  under  section 
502(c)(6)  of  the  Act. 

PART  2570-PROCEDURAL 
REGULATIONS  UNDER  THE 
EMPLOYEE  RETIREMENT  MCOME 
SECURITY  ACT  I 

5.  Revise  the  authority  citation  for 
Part  2570  to  read  as  set  forth  below: 

Antkority:  29  U.S.C.  1108  (a),  1132  (c). 
1132  (i),  1135;  5  U.S.C  8477(c)(3); 
Reorganization  Plan  no.  4  of  1978;  Secretary 
of  Labor's  Order  1-^7. 

Subpart  A  is  also  issued  under  29  U.S.C 
1132(c)(1). 

Subpart  F  is  also  issued  under  sec.  4,  Pub. 
L.  101-410, 104  Stat.  890  (28  U.S.C  2461 
note),  as  amended  by  sec.  31001(s)(l),  Pub. 
L.  104-134. 110  Stat.  1321-373. 

6.  Add  new  Subpart  F  to  part  2570  to 
read  as  follows: 

Subpart,  r    Pfocedufei  tof  the  Assessment 
of  Civil  Psnsilies  Under  EMSA  Section 
50S(eX6) 

2570.110  Scope  of  rules.         > 

2570.111  Definitions. 

2570. 112  Service:  Copies  of  documents  and 
pleadings. 

2570.113  Parties,  how  designated. 
Consequences  of  default. 
Consent  order  or  settlement. 
Scope  of  discovery. 
Summary  decision. 
Decision  of  the  administrative  law 


2570.114 
2570.115 
2570.116 
2570.117 
2570.118 

judge. 
2570.119 


Review  by  the  Secretary. 


2570.120  Scope  of  review. 

2570.121  Procedures  for  review  by  the 
Secretary. 

Subpart  F— Procedures  tor  the 
Aseeeement  o(  Civil  Penalties  Under 
ERISA  Section  502(cX6) 

12570.110  Scope  of  rules. 

The  rules  of  practice  set  forth  in  this 
subpart  are  applicable  to  "502(c)(6)  civil 
penalty  proceedings"  (as  defined  in 
§  2570.111(n)  of  this  subpart)  tmder 
section  502(c)(6)  of  the  Employee 
Retirement  Income  Security  Act  of  1974. 
The  rules  of  pnKedtue  for 
administrative  hearings  published  by 
the  Department's  Office  of  Law  Judges  at 
Part  18  of  this  title  will  apply  to  mattras 
arising  under  ERISA  section  502(c)(6) 
except  as  modified  by  this  section. 
These  proceedings  shall  be  conducted 
as  expeditiously  as  possible,  and  the 
parties  shall  make  every  effort  to  avoid 
delay  at  each  stage  of  the  proceedings. 

52570.111  DeflnHions. 

For  section  502(c)(6)  dvil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  the  definitions  in  §  18.2  of  this 
title: 

(a)  Adjudicatory  proceeding  means  a 
judicial-type  prof»eding  before  an 
administrative  law  judge  leading  to  the 
formulation  of  a  final  order; 

(b)  Administrative  law  judge  means  an 
administrative  law  judge  appointed 
pursuant  to  the  provisions  of  5  U.S.C. 
3105;  - 

(c)  Answer  means  a  written  statraneoit 
that  is  supported  by  reference  to  specific 
circumstances  or  facts  surrounding  the 
notice  of  determination  issued  pursuant 
to  §  2560.502c-6(g)  of  this  chapter; 

(d)  Commencement  of  proceeding  is 
the  filing  of  an  answer  by  the 
respondent; 

(e)  Consent  agreement  means  any 
written  doctunent  containing  a  specified 
proposed  remedy  or  other  relief 
acceptable  to  the  Department  and 
consenting  parties; 

(f)  ERISA  means  the  Employee 
Retirement  Income  Security  Act  of  1974, 
as  amended; 

(g)  Final  order  means  the  final 
decision  or  action  of  the  Department  of 
Labor  concerning  the  assessment  of  a 
civil  penalty  under  ERISA  section 
502(c)(6)  against  a  particular  party.  Such 
final  order  may  resiilt  firom  a  decision  of 
an  administrative  law  judge  or  the 
Secretary,  the  failure  of  a  party  to  file  a 
statement  of  matters  reasonably  beyond 
the  control  of  the  plan  administrator 
described  in  §  2560.502c-6(e)  of  this 
chapter  within  the  prescribed  time 
limits,  or  the  failure  of  a  party  to  invoke 
the  procedures  for  hearings  or  appeals 
tmder  this  title  within  the  prescribed 


time  limits.  Such  a  final  order  shall 
constitute  final  agency  action  within  the 
meaning  of  5  U.S.C.  704; 

(h)  Hearing  means  that  part  of  a 
proceeding  which  involves  the 
submission  of  evidence,  either  by  oral 
presentation  or  written  submission,  to 
the  administrative  law  judge; 

(1)  Order  means  the  whole  or  any  part 
of  a  final  procedural  or  substantive 
disposition  of  a  matter  under  ERISA 
section  502(c)(6); 

(j)  Party  includes  a  person  or  agency 
named  or  admitted  as  a  party  to  a 
proceeding; 

(k)  Person  includes  an  individual, 
partnership,  corporation,  employee 
benefit  plan,  association,  exchange  or 
other  entity  or  organization; 

0)  Petition  means  a  written  request, 
made  by  a  person  or  party,  for  some 
affirmative  action; 

(m)  Pleading  means  the  notice  as 
defined  in  §  2560.502c-6(g)  of  this 
chapter,  the  answer  to  the  notice,  any 
supplement  or  amendm^it  thereto,  and 
any  reply  that  may  be  permitted  to  any 
answer,  supplement  or  amendment; 

(n)  502(c)l6}  civil  penalty  proceeding 
means  an  adjudicatcny  proceeding 
relating  to  the  assessmoat  of  a  dvU 
penalty  provided  for  in  section  502(c)(6) 
of  ERISA; 

(o)  Respondent  means  the  party 
against  whom  tlje  Department  is  seeking 
to  assess  a  civil  sanction  tmder  ERISA 
section  502(c)(6); 

(p)  Secretary  means  the  Secretary  of 
Labor  and  includes,  pursuant  to  any 
delegation  of  authority  by  the  Secretary, 
any  assistant  secretary  (including  the 
Assistant  Secretary  for  Pension  and 
Welfare  Benefits),  administrator, 
commissioner,  appellate  body,  board,  or 
other  official;  and 

(q)  Solicitor  laeana  the  Solidtor  of 
Labor  or  his  or  her  delegate. 

§2570.112    Ssrvks:  Copies  of  documents 


For  502(c)(6)  penalty  proceedings, 
this  section  shall  apply  in  lieu  of  §18.3 
of  this  title. 

(a)  General.  Copies  of  all  documents 
shall  be  served  on  all  parties  of  record. 
All  documents  should  clearly  designate 
the  docket  number,  if  any,  and  short 
title  of  all  matters.  AU  documents  to  be 
filed  shall  be  delivered  or  mailed  to  the 
Chief  Docket  Clerk.  Office  of 
Administrative  Law  Judges,  800  K 
Street,  NW.,  Suite  400,  Washington,  DC 
20001-8002,  or  to  the  OALJ  Regional  ^ 
Office  to  which  the  proceeding  may 
have  been  transferred  for  hearing.  Each 
document  filed  shall  be  clear  and 
legible. 

(b)  By  parties.  All  motions,  petitions, 
pleadings,  briefs,  or  other  documents 
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shall  be  filed  with  &e  Office  of 
Administrative  Law  Judges  with  a  copy, 
including  any  attachments,  to  all  other 
parties  of  record.  When  a  party  is 
represented  by  an  attorney,  service  shall 
be  made  upon  the  attorney.  Service  of 
any  document  upon  any  party  may  be 
made  by  personal  delivery  or  by  mailing 
a  copy  to  the  last  known  address.  The 
Department  shall  be  served  by  delivery 
to  the  Associate  Solicitor,  Plan  Benefits 
Security  Division,  ERISA  section 
502(c)(6)  Proceeding,  P.O.  Box  1914, 
Washington,  DC  20013.  The  person 
serving  the  document  shall  certify  to  the 
manner  and  date  of  service. 

(c)  By  the  Office  of  Administrative 
LaW  judges.  Service  of  orders,  decisions 
and  all  other  documents  shall  be  made 
by  regular  mail  to  the  last  known 
address. 

(d)  Fonn  of  pleadings.  (1)  Every 
pleading  shall  contain  information 
indicating  the  name  of  the  Pension  and 
Welfare  Benefits  Administration 
(PWBA)  as  the  agency  under  which  the 
proceeding  is  instituted,  the  title  of  the 
proceeding,  the  docket  number  (if  any) 
assigned  by  the  Office  of  Administrative 
Law  Judges  and  a  designation  of  the 
type  of  pleading  or  paper  (e.g.,  notice, 
motion  to  dismiss,  etc.).  The  pleading  or 
paper  shall  be  signed  and  shall  contain 
the  address  and  telephone  number  of 
the  party  or  person  representing  the 
party.  Although  there  are  no  formal 
specifications  for  documents,  they 
should  be  typewritten  when  possible  on 
standard  size  BVz  x  11  inch  paper. 

(2)  Illegible  documents,  wnether 
handwritten,  typewritten,  photocopied, 
or  otherwise,  will  not  be  accepted. 
Papers  may  be  reproduced  by  any 
duplicating  process  provided  all  copies 
are  clear  and  legible. 

§  2570.1 1 3    Parties,  how  designated. 

For  502(c)(6)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.10  of  this  title. 

(a)  The  term  "party"  wherever  used  in 
this  subpart  shall  include  any  natural 
person,  corporation,  employee  benefit 
plan,  association,  firm,  partnership, 
trustee,  receiver,  agency,  public  or 
private  .organization,  or  government 
agency.  A  party  against  whom  a  civil 
penalty  is  sought  shall  be  designated  as 
"respondent".  The  Department  shall  be 
designated  as  the  "complainant". 

(b)  Other  persons  or  organizations 
shall  be  permitted  to  participate  as 
parties  only  if  the  administrative  law 
judge  finds  that  the  final  decision  could 
directly  and  adversely  affect  them  or  the 
class  they  represent,  that  they  may 
contribute  materially  to  the  disposition 
of  the  proceedings  and  their  interest  is 
not  adequately  represented  by  existing 


parties,  and  that  in  the  discretion  of  the 
administrative  law  judge  the 
participation  of  such  persons  or 
organizations  would  be  appropriate. 

(c)  A  person  or  organization  not 
named  as  a  respondent  wishing  to 
participate  as  a  party  under  this  section 
shall  submit  a  petition  to  the 
administrative  law  judge  within  fifteen 
(15)  days  after  the  person  or 
organization  has  knowledge  of  or  should 
have  known  about  the  proceeding.  The 
petition  shall  be  filed  with  the 
administrative  law  judge  and  served  on 
each  person  or  organization  who  has 
been  made  a  party  at  the  time  of  filing. 
Such  petition  shall  concisely  state: 

(1)  Petitioner's  interest  in  the 
proceeding; 

(2)  How  nis  or  her  participation  as  a 
party  will  contrijiute  materially  to  the 
disposition  of  the  proceeding; 

(3)  Who  will  appear  for  petitioner; 

(4)  The  issues  on  which  petitioner 
wishes  to  participate;  and 

(5)  Whether  petitioner  intends  to 
present  witnesses. 

(d)  Objections  to  the  petition  may  be 
filed  by  a  party  within  fifteen  (15)  days 
of  the  filing  of  the  petition.  If  objections 
to  the  petition  are  filed,  the 
administrative  law  judge  shall  then 
determine  whether  petitioner  has  the 
requisite  interest  to  be  a  party  in  the 
proceedings,  as  defined  in  paragraph  (b) 
of  this  section,  and  shall  permit  or  deny 
participation  accordingly.  Where 
petitions  to  participate  as  parties  are 
made  by  individujds  or  groups  with 
common  interests,  the  administrative 
law  judge  may  request  all  such 
petitioners  to  designate  a  single 
representative,  or  he  or  she  may 
recognize  one  or  more  of  such 
petitioners.  The  administrative  law 
judge  shall  give  each  such  petitioner,  as 
well  as  the  parties,  written  notice  of  the 
decision  on  his  or  her  petition.  For  each 
petition  granted,  the  administrative  law 
judge  shall  provide  a  brief  statement  of 
the  basis  of  the  decision.  If  the  petition 
is  denied,  he  or  she  shall  briefly  state 
the  grounds  for  denial  and  shall  then 
treat  the  petition  as  a  request  for 
participation  as  amicus  curiae. 

§  2570.1 14    Consequences  of  default 

For  502(c)(6)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.5  (a)  and  (b)  of  this  title. 
Failure  of  the  respondent  to  file  an 
answer  to  the  notice  of  determination 
described  in  §  2560.502c-6(g)  of  this 
chapter  within  the  30-day  period 
provided  by  §  2560.502c-6(h)  of  this 
chapter  shall  be  deemed  to  constitute  a 
waiver  of  his  or  her  right  to  appear  and 
contest  the  allegations  of  the  notice  of 
determination,  and  such  failure  shall  be 


deemed  to  be  an  admission  of  the  facts 
as  alleged  in  the  notice  for  purposes  of 
any  proceeding  involving  the 
assessment  of  a  civil  penalty  under 
section  502(c)(6)  of  the  Act.  Such  notice 
shall  then  become  the  final  order  of  the 
Secretary. 

§2570.115    Consent  order  or  sstttemenL 

For  502(c)(6)  civil  penalty 
proceedings,  the  following  shall  apply 
in  lieu  of  §  18.9  of  this  title. 

(a)  General.  At  any  time  after  the 
commencement  of  a  proceeding,  but  at 
least  five  (5)  days  prior  to  the  date  set 
for  hearing,  the  parties  jointly  may  move 
to  defer  the  hearing  for  a  reasonable 
time  to  permit  negotiation  of  a 
settlement  or  an  agreement  containing 
findings  and  an  order  disposing  of  the 
whole  or  any  part  of  the  proceeding. 
The  allowance  of  such  a  deferral  and  the 
duration  thereof  shall  be  in  the 
discretion  of  the  administrative  law 
judge,  after  consideration  of  such  factors 
as  the  nature  of  the  proceeding,  the 
requirements  of  the  public  interest,  the 
representations  of  the  parties,  and  the 
probability  of  reaching  an  agreement 
which  will  result  in  a  just  disposition  of 
the  issues  involved. 

(b)  Content.  Any  agreement 
containing  consent  findings  and  an 
order  disposing  of  a  proceeding  or  any 
part  thereof  shall  also  provide: 

(1)  That  the  order  shall  have  the  same 
force  and  effect  as  an  order  made  after 
full  hearing; 

(2)  That  the  entire  record  on  which 
any  order  may  be  based  shall  consist 
solely  of  the  notice  and  the  agreement; 

(3)  A  waiver  of  any  fiuther  procedural 
steps  before  the  administrative  law 
judge; 

(4)  A  waiver  of  any  right  to  challenge 
or  contest  the  validity  of  the  order  and 
decision  entered  into  in  accordance 
with  the  agreement;  and 

(5)  That  the  order  and  decision  of  the 
administrative  law  judge  shall  be  final 
agency  action. 

(c)  Submission.  On  or  before  the 
expiration  of  the  time  granted  for 
negotiations,  but.  in  any  case,  at  least 
five  (5)  days  prior  to  the  date  set  for 
hearing,  the  parties  or  their  authorized 
representative  or  their  counsel  may: 

(1)  Submit  the  proposed  agreement 
containing  consent  findings  and  an 
order  to  the  administrative  law  judge;  or 

(2)  Notify  the  administrative  law 
judge  that  the  parties  have  reached  a  full 
setdement  and  have  agreed  to  dismissal 
of  the  action  subject  to  compliance  with 
the  terms  of  the  settlement;  or 

(3)  Inform  the  administrative  law 
judge  that  agreement  caimot  be  reached. 

(d)  Disposition.  In  the  event  a 
settlement  agreement  containing 
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consent  findings  and  an  order  is 
submitted  within  the  time  allowed 
therefor,  the  administrative  law  judge 
shall  issue  a  decision  incorporating 
such  findings  and  agreement  within  30 
days  of  his  receipt  of  such  document. 
The  decision  of  the  administrative  law 
judge  shall  incorporate  all  of  the 
findmgs,  terms,  and  conditions  of  the 
settlement  agreement  and  consent  order 
of  the  parties.  Such  decision  shall 
become  final  agency  action  within  the 
meaning  of  5  U.S.C.  704. 

(e)  Settlement  without  consent  of  all 
parties.  In  cases  in  which  some,  but  not 
all,  of  the  parties  to  a  proceeding  submit 
a  consent  agreement  to  the 
administrative  law  judge,  the  following 
procedure  shall  apply: 

(1)  If  all  of  the  parties  have  not 
consented  to  the  proposed  settlement 
submitted  to  the  administrative  law 
judge,  then  such  non-consenting  parties 
must  receive  notice,  and  a  copy,  of  the 
proposed  settlement  at  the  time  it  is 
submitted  to  the  administrative  law 
judge; 

(2)  Any  non-consenting  fiarty  shall 
have  fifteen  (15)  days  to  file  any 
objections  to  the  proposed  settlement 
with  the  administrative  law  judge  and 
all  other  parties; 

(3)  If  any  party  submits  an  objection 
to  the  proposed  settlement,  the 
administrative  law  judge  shall  decide 
withip  30  days  after  receipt  of  such 
objections  whether  he  shall  sign  or 
reject  the  proposed  settlement.  Where 
the  record  lacks  substantial  evidence 
upon  which  to  base  a  decision  or  there 
is  a  genuine  issue  of  material  fact,  then 
the  administrative  law  judge  may 
establish  procediires  for  the  purpose  of 
receiving  additional  eAddence  upon 
which  a  decision  on  the  contested 
issues  may  reasonably  be  based; 

(4)  If  there  are  no  objections  to  the 
proposed  settlement,  or  if  the 
adininistrative  law  judge  decides  to  sign 
the  proposed  settlement  after  reviewing 
any  such  objections,  the  administrative 
law  judge  shall  incorporate  the  consent 
agreement  into  a  decision  meeting  the 
requirements  of  paragraph  (d)  of  this 
section. 

§2570.116    Scope  of  discovery. 

For  502(c)(6)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.14  of  this  title. 

(a)  A  party  may  file  a  motion  to 
conduct  discovery  with  the 
administrative  law  judge.  The  motion 
for  discovery  shall  be  granted  by  the 
administrative  law  judge  only  upon  a 
showing  of  good  cause.  In  order  to 
establish  "good  cause"  for  the  purposes 
of  this  section,  a  party  must  show  that 
the  discovery  requested  relates  to  a 


genuine  issue  as  to  a  material  fact  that 
is  relevant  to  the  proceeding.  The  order 
of  the  administrative  law  judge  shall 
expressly  limit  the  scope  and  terms  of 
discovery  to  that  for  which  "good 
cause"  has  been  shown,  as  provided  in 
this  paragraph. 

(b)  A  party  may  obtain  discovery  of 
documents  and  tangible  things 
otherwise  discoverable  under  paragraph 
(a)  of  this  section  and  prepared  in 
anticipation  of  or  for  the  hearing  by  or 
for  another  party's  representative 
(including  his  or  her  attorney, 
consultant,  surety,  indemnitor,  insurer, 
or  agent)  only  upon  showing  that  the 
party  seeking  discovery  has  substantial 
need  of  the  materials  or  information  in 
the  preparation  of  his  or  her  case  and 
that  he  or  she  is  unable  without  undue 
hardship  to  obtain  the  substantial 
equivalent  of  the  materials  or 
information  by  other  means.  In  ordering 
discovery  of  such  materials  when  the 
required  showing  has  been  made,  the 
administrative  law  judge  shall  protect 
against  disclosure  of  the  mental 
impressions,  conclusions,  opinions,  or 
legal  theories  of  an  attorney  or  other 
representatives  of  a  party  concerning  the 
proceeding. 

§  2570.117    Summary  decision. 

For  502(c)(6)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.41  of  this  title. 

(a)  No  genuine  issue  of  material  fact. 
(1)  Where  no  issue  of  a  material  fact  is 
found  to  have  been  raised,  the 
administrative  law  judge  may  issue  a 
decision  which,  in  the  absence  of  an 
appeal  pursuant  to  §§  2570.119  through 
2570.121  of  this  subpart,  shall  become 
a  final  order. 

(2)  A  decision  made  under  this 
paragraph  (a)  shall  include  a  statement 
of: 

(i)  Findings  of  fact  and  conclusions  of 
law,  and  the  reasons  therefor,  on  all 
issues  presented;  and 

(ii)  Any  terms  and  conditions  of  the 
rule  or  order. 

(3)  A  copy  of  any  decision  under  this 
paragraph  shall  be  served  on  each  party. 

(b)  Hearings  on  issues  of  fact.  Where 
a  genuine  question  of  a  material  fact  is 
raised,  the  administrative  law  judge 
shall,  and  in  any  other  case  may,  set  the 
case  for  an  evidentiary  hearing. 

§  2570.1 1 8    Decision  of  the  administrative 
law  judge. 

For  502(c)(6)  civil  penalty 
proceedings,  this  section  shall  apply  in 
lieu  of  §  18.57  of  this  title. 

(a)  Proposed  findings  of  fact, 
conclusions,  and  order.  Within  twenty 
(20)  days  of  the  filing  of  the  transcript 
of  the  testimony,  or  such  additional 


time  as  the  administrative  law  judge 
may  allow,  each  party  may  file  with  the 
administrative  law  judge,  subject  to  the 
judge's  discretion,  proposed  findings  of 
fact,  conclusions  of  law,  and  order  . 
together  with  a  supporting  brief 
expressing  the  reasons  for  such 
proposals.  Such  proposals  and  briefs 
shall  be  served  on  all  parties,  and  shall 
refer  to  all  portions  of  the  record  and  to 
all  authorities  relied  upon  in  support  of 
each  proposal. 

(b)  Decision  of  the  administrative  law 
judge.  Within  a  reasonable  time  after  the 
time  allowed  for  the  filing  of  the 
proposed  findings  of  fact,  conclusions  of 
law,  and  order,  or  within  30  days  after 
receipt  of  an  agreement  containing 
consent  findings  and  order  disposing  of 
the  disputed  matter  in  whole,  die 
administrative  law  judge  shall  make  his 
or  her  decision.  The  decision  of  the 
administrative  law  judge  shall  include 
findings  of  fact  and  conclusions  of  law 
with  reasons  therefor  upon  each 
material  issue  of  fact  or  law  presented 
on  the  record.  The  decision  of  the 
administrative  law  judge  shall  be  based 
upon  the  whole  record.  In  a  contested 
case  in  which  the  Department  and  the 
Respondent  have  presented  their 
positions  to  the  administrative  law 
judge  pursuant  to  the  procedures  for 
502(c)(6)  civil  penalty  proceedings  as 
set  forth  in  this  subpart,  the  pendty  (if 
any)  which  may  be  included  in  the 
decision  of  the  administrative  law  judge 
shall  be  limited  to  the  penalty  expressly 
provided  for  in  section  502(c)(6)  of 
ERISA.  It  shall  be  supported  by  reliable 
and  probative  evidence.  The  decision  of 
the  administrative  law  judge  shall 
become  final  agency  action  vtrithin  the 
meaning  of  5  U.S.C.  704  unless  an 
appeal  is  made  pursuant  to  the 
procediUBS  set  forth  in  §§  2570.119 
through  2570.121. 

§  2570.1 1 9    Review  by  the  Secretary. 

(a)  The  Secretary  may  review  a 
decision  of  an  administrative  law  judge. 
Such  a  review  may  occur  only  when  a 
party  files  a  notice  of  appeal  fi-om  a 
decision  of  an  administrative  law  judge 
within  twenty  (20)  days  of  the  issuance 
of  such  decision.  In  all  other  cases,  the 
decision  of  the  administrative  law  judge 
shall  become  final  agency  action  within 
the  meaning  of  5  U.S.C.  704. 

(b)  A  notice  of  appeal  to  the  Secretary 
shall  state  with  specificity  the  issue(s) 
in  the  decision  of  the  administrative  law 
judge  on  which  the  party  is  seeking 
review.  Such  notice  of  appeal  must  be 
served  on  all  parties  of  record. 

(c)  Upon  receipt  of  a  notice  of  appeal, 
the  Secretary  shall  request  the  Chief 
Administrative  Law  Judge  to  submit  to 
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him  or  her  a  copy  of  the  entire  record 
before  the  administrative  law  judge. 

§2570.120    Scope  of  review. 

The  review  of  the  Secretary  shall  not 
be  a  de  novo  proceeding  but  rather  a 
review  of  the  record  established  before 
the  administrative  law  judge.  There 
shall  be  no  opportunity  for  oral 
argument. 


§2570.121    Procedures  for  review  by  the 
Secretary. 

(a)  Upon  receipt  of  the  notice  of 
appeal,  the  Secretary  shall  establish  a 
briefing  schedule  which  shall  be  served 
on  all  parties  of  record.  Upon  motion  of 
one  or  more  of  the  parties,  the  Secretary 
may,  in  his  or  her  discretion,  permit  the 
submission  of  reply  briefs. 

(b)  The  Secretary  shall  issue  a 
decision  as  promptly  as  possible  after 
receipt  of  the  briefs  of  the  parties.  The 
Secretary  may  affinh,  modify,  or  set 
aside,  in  whole  or  in  part,  the  decision 


on  appeal  and  shall  issue  a  statement  of 
reasons  and  bases  for  the  action(s) 
taken.  Such  decision  by  the  Secretary 
shall  be  final  agency  action  within  the 
meaning  of  5  U.S.C.  704. 

Signed  at  Washington.  DC,  (his  22nd  day 
of  December.  2001. 

Ann  L.  Combs, 

Assistant  Secretary,  Pension  and  Welfare 

Benefits  Administration,  U.S.  Department  of 

Labor. 

[FR  Doc  02-141  Filed  1-4-02;  8:45  am) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
-to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  7, 
2002 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 

animals  and  animal 

products: 

Foot-and-mouth  disease; 
disease  status  change — 
Japan;  published  1-7-02 

Plant  Protection  and 
Quarantine  Treatment 
Manual;  incorporation  by 
reference: 

Limes;  hot  water  treatment; 
published  11-8-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Connecticut;  published  12-6- 
01 

Wisconsin;  published  11-8- 
01 
Antarctica;  nongovernmental 

activities;  environmental 

impact  assessment; 

assessment  and 

coordination  requirements; 

published  12-6-01 
Superfund  program: 

National  oil  and  hazardous 
substances  contingency 

plan- 
National  priorities  list 

update;  published  11-8- 

01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 

18  GHz  band 
redesignation,  satellite 
earth  stations  blanket 
licensing  in  Ka-band, 
and  additional  spectrum 
allocation  for  broadcast 
satellite-service  use; 
published  12-7-01 
Radio  stations;  table  of 
assignments: 

Georgia;  published  12-5-01 
Television  broadcasting: 
Cable  television  systems — 


Sexually  explicit  adult 
video  service 
programming 
scrambling;  repeal  of 
rules;  published  1-7-02 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Multifamily  properties;  civil 
money  penalties;  published 
12-6-01 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Procedural  rules: 
Advisory  committees  on 
standards  and 
Occupational  Safety  and 
Health  National  Advisory 
Committee;  discretion  by 
Labor  Secretary  to 
remove  or  replace 
memt>ers;  published  1-7- 
02 
LABOR  DEPARTMENT 
Wage  and  Hour  Division 
Civil  monetary  penalties, 
inflation  adjustment; 
published  12-7-01 
NATIONAL  LABOR 
RELATIONS  BOARD 
Freedom  of  Information  Act; 
implementation;  published  1- 
7-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Agusta  S.p.A.;  published  12- 

3-01 
CFE  Co.;  published  12-21- 

01 
Eurocopter  France; 
published  12-3-01 
Reims  Aviation  S.A.; 
published  11-15-01 
Reims  Aviation  S.A.; 
correction;  published  11- 
28-01 
Short  Brothers;  published 
12-3-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

California  Pmne/Plum  (Tree 

Removal)  Diversion 

Program;  implementation; 

comments  due  by  1-16-02; 

published  12-17-01  (FR  01- 

31038] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  consen/ation  and 

management: 


Northeastern  United  States 
fisheries — 

Nortfieast  Multispecies 
Fishing  Capacity 
Reduction  Program; 
comments  due  by  1-18- 
02;  published  12-19-01 
[FR  01-31262] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Security  futures  products: 
Large  trader  reports; 
reporting  levels; 
comments  due  by  1-14- 
02;  published  12-13-01 
[FR  01-30812] 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Retired  and  Senior  Volunteer 
Program;  amendments; 
comments  due  t)y  1-14-02; 
published  11-13-01  [FR  01- 
28254] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Indefinite-delivery  contracts; 
progress  payment 
requests;  comments  due 
by  1-14-02;  published  11- 
14-01  [FR  01-28230] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Phosphoric  add 
manufacturing  and 
phosphate  fertilizers 
production  plants; 
comments  due  by  1-16- 
02;  published  12-17-01 
[FR  01-31009] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Phosphoric  acid 
manufacturing  and 
phosphate  fertilizers 
production  plants; 
comments  due  by  1-16- 
02;  published  12-17-01 
[FR  01-31010] 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Nonroad  large  spark  Ignition 
engines  and  recreational 
engines  (marine  and  land- 
based);  emissions  control; 
comments  due  by  1-18- 
02;  published  12-18-01 
[FR  01-31178] 
Air  programs: 
Ambient  air  quality 
standards,  national — 
Ozone;  response  to 
remand:  comments  due 
by  1-14-02;  published 
11-14-01  [FR  01-27820] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgatkMi;  State  plans 


for  designated  facilities  and 

pollutants: 

Kansas;  comments  due  by 

1-18-02;  published  12-19- 

01  [FR  01-31238] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Kansas;  comments  due  by 

1-18-02;  published  12-19- 

01  [FR  01-31239] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

Wisconsin;  comments  due 
by  1-14-02;  published  12- 
14-01  [FR  01-30814] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Wisconsin;  comments  due 
by  1-14-02;  published  12- 
14-01  [FR  01-30815] 
Superfund  program: 
National  oil  and  fiazardous 
suktstances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  1-14-02;  published 
12-13-01  [FR  01-30740] 
Water  pollution:  disctiarge  of 
pollutants  (NPDES): 
Concentrated  anirrwl  feeding 
operations;  permit 
regulation  and  effluent 
limitations  guidelines  and 
standards;  data 
availability;  comments  due 
by  1-15-02;  published  11- 
21-01  [FR  01-28738] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 

assignments: 
,    Califomia;  comments  due  t>y 
1-14-02;  published  12-10- 
01  [FR  01-30387] 
Television  stations;  table  of 
assignments: 
Utah  and  Nevada; 
comments  due  by  1-14- 
02;  published  12-18-01 
[FR  01-31187] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Indefinite-delivery  contracts; 
progress  payment 
requests;  comments  due 
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by  1-14-02;  published  11 
14-01  [FR  01-28230] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

FmImiI  Housing  EntBiprise 

Ovii^gM  Office 

Risk-based  capital: 
Counteipafty  haircuts, 
muNifamiy  loans,  and 
refiNXing;  tochnicai 
amendments  and  j 

corrections;  comments 
due  by  1-17-02;  published 
12-18-01  [FR  01-30898] 

MfTERIOR  DEPARTMB«T 
rMn  ana  wnonis  asrviGV 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
La  Gradosa  thistle,  etc.; 
comments  due  by  1-14* 
02;  publehed  11-1501 
[FR  01-28041] 
Santa  Cruz  tarplant; 
comments  due  by  1-14> 
02;  published  11-15-01, 
[FR  01-28040]  j 

Pygmy  rabbit;  Columbia 
Basin  dtetinct  population  I 
segment;  conHnents  due 
by  1-14r02;  published  11- 
30^1  [FR  01-29612] 

MTERIOR  DEPARTMENT 
iMDOim  rwH  service 
World  Heritage  Convention; 

comments  due  by  1-18-02; 

pubished  11-19-01  [FR  01- 

28256] 
JUSTICE  DEPARTMENT 


wiurMueiiuii  aervice 
Immigration: 
Aliens — 
Continued  detention  of 
aliens  subject  to 
removal  orders; 
comments  due  by  1-14^ 
02;  published  11-14-01 
[FR  01-28369] 

NATIONAL  AERONAUTICS 
AND  SPACE 
AUMMI&  illATION 

Acquisition  regulations: 
Scientific  and  technical 
reports;  comments  due  ti 
1-14-02;  published  11-14- 
01  [FR  01-28242] 
Federal  Acquisition  Regulation 
(FAR): 


Indefinite-delivery  contracts; 
progress  payment 
requests;  comments  due 
by  1-14-02;  published  11- 
14-01  [FR  01-28230] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitkms: 

Natkxial  Mining  Associatkm; 
comments  due  by  1-16- 
02;  published  11-2-01  [FR 
01-27536] 

Three  MHe  Island  Alert; 
comments  due  by  1-16- 
02;  published  11-2-01  [FR 
01-27576] 

SECURfTIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 

Actively  managed  exchange- 
traded  funds;  comments 
due  by  1-14-02;  published 
11-15-01  [FR  01-28572] 

AfffiSated  companies; 
mergers;  corrwnents  due 
by  1-18-02;  published  11- 
15^1  [FR  01-28583] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  ok)  age,  survivors, 
and  disability  insurance — 
Digestive  system 
impairments;  mednal 
criteria  evaluatkxi; 
comments  due  by  1-14- 
02;  published  11-14-01 
[FR  01-28455] 

SOCIAL  SECURITY 
ADMBNSTRATION 

Social  security  benefits: 
'  Federal  oW  age,  survivors, 
and  disabiNty  insurance — 
Muscuk>skeletal  system 
and  related  criteria; 
medKal  criteria  for 
disability  determination; 
comments  due  by  1-18- 
02;  published  11-19-01 
[FR  01-28456] 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulatkxis: 
Air  Transportatnn  Safety 
and  System  Stabilizatkxi 
Act;  air  carriers 
compensation  procedures 
Set-askte  of  compensatkxi 
funds  for  air 
ambulances,  air  tour 
operators,  etc.; 


comments  due  by  1-16- 
02;  published  1-2-02 
[FR  01-32177] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 
Criminal  history  records 

checks;  comments  due  by 

1-17-02;  published  1-7-02 

[FR  02-00358] 
Airworttwiess  directives: 
Boeing;  comments  due  by 

1-14-02;  published  11-13- 

01  [FR  01-28334] 

CFE  Co.;  comments  due^by 
1-18-02;  published  12-4- 
01  [FR  01-29947] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditkKis—     . 
Canadair  Model  CL-600- 
2A12  airplanes; 
comments  due  by  1-14- 
02;  published  12-13^ 
[FR  01-30638] 

TRANSPORTATION 
DEPARTMBIT 


Administration 

Class  E  airspace;  comments 
due  by  1-16-02;  published 
12-17-01  [FR  01-31000] 

TREASURY  DEPARTMENT 

Customs  Service 

Mercfiandise  entry: 
Single  entry  for  spKt 
shipments;  comments  due 
by  1-15-02;  published  11- 
16-01  [FR  01-28551] 

VETERANS  EMPLOYMENT 
AND  TRAINING  SERVICE 

Anrujal  report  from  Federal 
contractors;  comments  due 
by  1-18-02;  published  12- 
19-01  [FR  01-31188] 

UST  OF  PUBLIC  LAWS 

This  Is  a  continuing  list  of 
publK  bills  from  the  current 
sesskm  of  Congress  wtiich 
have  become  Federal  laws.  It 
may  be  used  in  conjunctxxi 
with  "PLUS"  (Pubic  Laws 


Update  Sennce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  htp^/ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
publistied  in  ttie  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  fiom  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1806).  The 
text  will  also  be  made 
available  on  tfie  Internet  from 
GPO  Access  at  ttttp:// 
www.aocess.gpo.gov/iiara/ 
naraOOS.html.  Some  laws  may 
not  yet  be  available. 

H.R.  3442/P.L  107-106 

Natkmal  Museum  of  African 
American  History  and  Culture 
Plan  for  Actk>n  Presklential 
Commisskx)  Act  of  2001  (Dec. 
28.  2001;  115  Stat.  1009) 

S.  1438/P.L.  107-107 

Nattonal  Defense  Authorizatkm 
Act  for  Fiscal  Year  2002  (Dec. 
28.  2001;  115  Stat.  1012) 

H.R.  2883/P.L  107-106 

Intelligence  Authorizatkm  Act 
for  Rscal  Year  2002  (Dec.  28. 
2001;  115  Stat.  1394) 

Last  List  January  3.  2002 


PubHc  Laws  Etoetronic 
Notification  Sarvico 
(PENS) 


PENS  is  a  free  electrortk:  mail 
notifk^tkx)  servKe  of  newly 
enacted  publk:  laws.  To 
subscritw,  go  to  htip:// 
hydra.gsa.gov/archives/ ' 
publaws-l.htrrti  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  tfie  foHowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


This  senrice  is*  strictly 
for  E-mail  notificatkxi  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servne. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  tftis 
address. 
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CFR  CHECKUST 


TM« 


Stock  Numbar 


PriM       HnMonOmt 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Govemment  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover). Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Reviskm  Date 

1,  2  (2  Resen/ed) (86W)44-O0OOI-6) 6.50      *Jan.  1,  2001 

3  (1997  Compilation 
and  Parts  100  and 
101) (869-044-00002-4) 36.00      'Jan.  1,200 

4 (869-044-00003-2) 9.00       Jan.  1,  200 

5  Parts:  

1-699    (869-044-00004-1) 53.00        Jan.  1,200 

700-1199 (869-044-00005-9) 44.00        Jan.  1,  200 

1200-End,  6  (6 

Reserved) (869-044-00006-7) 55.00       Jan.  1,  200 

7  Parts:  *           .              

1-26  (869-O44-00007-5) 40.00  *Jan.  1,  200 

27-52  ....(869-044-00008-3) 45.00  Jan.  1,  200 

53-209 (869-044-00009-1) 34.00  Jan.  1,  200 

210-299 (869-044-0001O-5) 56.00  Jan.  1,  200 

300-399 (869-044-00011-3) 38.00  Jan.  1,  200 

400-699 (869^)44-00012-1)  ......  53.00  Jan.  1,  200 

700-899 (869-044-0001 3^}) 50.00  Jan.  1.  200 

900-999  (869-044-O0O14-*) 54.00  Jan.  1.  200 

1000-1199  (869-O44-00015-6) 24.00  Jan.  1,200 

1200-1599  (869-044-00016-4) 55.00  Jan.  1.200 

1600-1899  (869-044-00017-2) 57.00  Jan.  1,  200 

1900-1939 (869-044-O0018-1) 21.00  ^Jan.  1,200 

1940-1949  (869-044-00019-9) 37.00  *Jan.  1,  200 

1950-1999  (869-044-00020-2) 45X)0  Jan.  1,200 

2000-End (869-044-00021-1) 43.00  Jan.  1,  200 

8= (869-044-00022-9) 54,00        Jan.  1,  200 

9  Parts:  „^ 

1-199  (869-044-00023-7) 55.00        Jan,  1,  200 

200-End  (8694)44-00024-5) 53.00       Jan.  1,200 

10  Parts: 

1-50 (8694)44-00025-3) 55.00  Jan.  1,  200 

51-199  (869-O44-O0026-1) 52.00  Jan.  1,  200 

200-499 (869-044-00027-0) 53.00  Jan.  1,  200 

500-End  (869-044-00028-8) 55.00  Jan.  1,  200 

11  (86^)44-00029-6) 31.00  Jan.  1,200 

12  Parts:  

1-199  (869-0444)0030-0) 27.00  Jan.  1,200 

200-219 (869-0444)0031-8) 32.00  Jan.  1,  200 

220-299 (8694)44-00032-6) 54.00  Jan.  1,  200 

30(M99 (869-044-00033-4) 41.00  Jan.  1,200 

500-599 (8694)44-00034-2) 38.00  Jan.  1.  200 

600-€nd  (8694)444)0035-1) 57.00  Jan.  1.  200 

13 „ (8694)44-00036-9) 45.00       Jan.  1,  2001 


14  Parts: 

1-59  (869-044-00037-7) 57.00  Jan.  1,200 

60-139 (869-0444X)038-5) 55.00  Jan.  1,  200 

140-199 (869-044-00039-3) 26.00  Jan..!,  200 

200-1199 (869-0444)0040-7) 44.00  Jan.  1.  200 

1200-End (869-044-00041-5) 37.00  Jaa  1,  200 

15  Parts: 

0-299    (8694144-00042-3) 36.00  Jan.  1.  200 

300-799 (869-044-00043-1) 54.00  Jan.  1,  200 

800-£nd  (869-044-00044-0) 40.00  Jan.  1.  200 

16  Parts: 

0-999  (869-044-00045-8) 45.00  Jan.  1.  200 

1000-£nd (869-044-00046-6) 53.00  Jan.  1,  200 

17  Parts: 

1-199  (869-044-00048-2) 45.00  Apr.  1.200 

200-239 (869-044-00049-1) 51.00  Apr.  1.  200 

240-End  (869-044-00050-4) 55.00  Apr  1,200 

18  Parts: 

1-399    (869-044-00051-2) 56.00  Apr.  1,200 

400-End  „ (869-044-00052-1) 23.00  Apr.  1.  200 

19  Parts: 

1-140 (8694)44-00053-9) 54.00  Apr.  1,200 

141-199 (869-044-00054-7) 53.00  Apr.  1   200 

200-End  (869-044-00055-5) 20.00  ^Ap,.  1,2(XD 

20  Parts:  

1-399    (869-044-00056-3) 45.00  Apr.  1.  200 

400^99 (8694)44-00057-1) 57.00  Apr.  1.  200 

500-End  (869-044-000584)) 57.00  Apr.  1.  200 

21  Parts:  

1^99         (8694)44-00059-^) 37.00  Apr.  1,  200 

100-169 (869-044-0006O-1) 44.00  Apr.  1.  200 

170-199 (869-044-00061-0) 45.00  Apr.  1,  200 

200-299  (869-044-00062-8) 16.00  Apr.  1.200 

300-499 (869-044-00063-6) 27.00  Apr.  1.  200 

500-599 (869-044-00064-4) 44.00  Apr.  1,  200 

600-799 (8694)44-00065-2) 15.00  Apr.  1.  200 

800-1299 (869-044-00066-1) 52.00  Apr.  1.  200 

1300-End (869-044-00067-9)  ...:..  20.00  Apr.  1.  200 

22  Parts:  

1-299     (869-044-O0068-7) 56.00  Apr.  1.200 

300-End  (8694)444)0069-5)  .......  42.00  Apr.  1.  200 

23 (8694)44-00070-9) 40.00  Apr.  1.  200 

24  Parts:  

0-199     (8694)44-00071-7) 53.00  Apr.  1.  200 

200-499 (8694)44-00072-5) 45.00  Apr.  1.  200 

50O-699 (8694)44-00073-3) 27.00        Apr.  1.  200 

700-1699 (869-044-00074-1) 55.00        Apr.  1.  200 

1700-End (869-044-00075-0) 28.00        Apr.  1,  200 

25  (8694)444)0076-8) 57.00        Apr.  1.  200 

26  ParU:  

§§  1  0-1-1.60  (869-044-00077-6) 43.00        Apr.  1   200 

§§1.61-1.169 (8694)44-00078-4) 57.00        Apr.  1.200 

§§1.170-1.300 (869-044-00079-2) 52,00        Apr.  1.  200 

§§1.301-1.400 (8694)444)0080-6) 41.00        Apr.  1.  200 

§§1.401-1.440 (869-0424)0081-1) 47.00        Apr.  1,  2000 

§§1441-1.500... (869-044-00082-2)  45.00        Apr.  1.200 

§§1501-1.640 (869-O44-00083-1) 44.00        Apr.  1,200 

§§1.641-1.850 (869-044-00084-^) 53.00        Apr.  I.  200 

§§1  851-1.907  (869-044-00085-7) 54.00        Apr,  I   200 

§§1.908-1.1000  (869-044-O0086-5) 53.00        Apr.  I   200 

§§1.1001-1.1400  (8694)44-00087-3) 55.00        Apr.  1.  200 

§§1  1401-End  (8694)44-00088-1) 58.00        Apr.  I  200 

2-29                (8694)44-000894)) 54.00        Apr.  1,200 

30-39    (869-044-00090-3) 37.00        Apr.  1.  200 

40-49     ...; (869-044-00091-1) 25.00        Apr.  1.  200 

50-299        (8694)44-00092-0) 23.00        Apr.  1  200 

300-499  (8694)444)0093-8) 54.00        Apr.  1.  200 

500-599    (8694)44-00094-6) 12.00  *Apr.  1.200 

600-End (869-O44-O0095-4) 15.00        Apr.  1.  200 

27  Parts:    •  ,  .^, 

1-199 (8694)44-00096-2) 57.00        Apr.  1.  2001 


VI 
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vii 


TNI* 


Stock  NumlMr 


Price 


200-End  (869-044-00097-1) 26.00 

0-42  '.'ZZZZ'Z  (869-044-00098-9) 55.00 

43-end  (869-044-00099-7)  50.00 

29  Parts: 

0-99 „....  (869-044-00100-4) 45.00 

100-499  ...„ (869-044-00101-2) 14.00 

500-899 (869-044-00102-1) 47.00 

900-1899  (869-O44-O0103-9) 33.00 

1900-1910  (§§  1900  to 

1910.999)  (869-044-00104-7) 55.00 

1910  (§§1910.1000  to 

end)  (869-044-00105-5) 42.00 

191 1-1925  (869-044-00106-3) 20.00 

1926 (869-044-00107-1) 45.00 

1927-End (869-044-001 08-0) 55.00 

aOParts: 

1-199  _ (869-044-00109-8)  .. 

200-699 (869-044-00110-1)  .. 

700-End  (869-044-00111-7)  .. 


52.00 
45.00 
53.00 

31  Parts: 

0-199 (869-044-00112-8) 32.00 

200-€nd  (869-044-00113-6) 56.00 

32  Parts:  1 

1-39,  Vol.  I „ i 15.00 

1-39,  Vol.  II i 19.00 

1-39,  Vol.  IH 18.00 


1-190  (869-044-00114-4) 

191-399 „ (869-044-00115-2) 

400-629  ....._...„ (869-044-00116-8) 

630-699 (869-044-00117-9) 

700-799 (869-044-00118-7) 

800-£nd  (869-044-0011^5) 

33  Parts: 

1-124  (869-044-00120-9) 

125-199 (869-044-00121-7) 

200-End  _....  (869-044-00122-5) 

1-299 (869-044-00123-3) 

300-399 (869-044-00124-1) 

400-End (869-044-00125-0) 

35 (869-044-00126-8) 

36  Parts 

1-199  (869-044-00127-6) 

200-299 (869^)44-00128-4) 

300-End  (869-044-00129-2) 

37 

38  Parts: 

0-17  (869^)44-00131-4) 

18-€nd  (869-044-00132-2) 


51.00 
57.00 
35.00 
34.00 
42.00 
44.00 

45.00 
55.00 
45.00 

43.x 
40.00 
56.00 

10.00 

34.00 
33.00 
55.00 

(869-044-00130-6) 45.00 


53.00 
55.00 


Revision  Date 
Apr.  1,2001 


Title 


Steele  NumiMr 


Price       Revision  Date 


July 
July 

July 
'July 
*July 

July 

July 

July 

*July 

July 

July 

July 
July 
July 

July 
Jidy 

2  July 

2  July 

2  July 

*July 

July 

*July 

July 

July 

July 

July 
July 
July 

July 
July 
July 

*July 

July 
July 
July 

July 

July 
July 


39 (869-044-00133-1) 37.00  July 

40  Parts: 

1-49 (869-044^)0134-9) 54.00  July 

50-51  (869-O44-00135-7) 38.00  July 

52  (5201-52.1018) (869-044-00136-5) 50.00  July 

52  (52.1019-€nd)  (869-044-00137-3) 55.00  July 

53-59  (869-044-00138-1) 28.00  July 

60  (60.1-End)  (869-044-00139-0) 53.00  July 

60(Apps) (86W)44-00I4O-3) 51.00  July 

61-62  (869-044-00141-1) 35.00  July 

63(63.1-63.599)  (869-044-00142-0) 53.00  July 

63(63.600-63.1199) (869-044-00143-8) 44.00  July 

63  (63.1200-End) (86W)44-O0144-6) 56.00  July 

64-71 (869-044-00145-4) 26.00  July 

72-80  (869-O44-00146-2) 55.00  July 

81-65  (869^)44-00147-1) 45.00  July 

86  (86.1-66.599-99)  (869-044-00148-9) 52.00  July 

86  (86.600-1-End)  (869-044-00149-7) 45.00  July 

87-99  .....(869-044-00150-1) 54.00  July 


2001 
2001 

2001 
2001 
2001 
2001 

2001 

2001 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 

1984 
1984 
1984 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 
2001 

2001 


2001 
2001 
2001 

2001 


2001 
2001 

2001 


2001 

2001 

2001 

2001 

2001 

2001 

2001 

2001 

2001 

2001 

200r 

2001 

2001 

2001 

2001 

2001 

2001 


]{Xy-\3S (869-044-00151-9) 

136-149 (869-044-00152-7) 

150-189 (869-044-00153-5) 

190-259 (869-044-00154-3) 

260-265 (869-044-00155-1) 

266-299 (869-044-00156-0) 

300-399 (86W)44-00157-«) 

400-424 (869-044-00158-6) 

425-699 (869-044-00159-4) 

700-789 (869-044-00160-8) 

790-End  (869-O44-00161-6) 

41  Chapters: 

1, 1-1  to  1-10 

1,1-11  to  Appendix,  2  (2  Resen/ed) 

3-6 

7 

8  

9 

10-17  ...: 

18,  Vol.  I,  Ports  1-5 

18,  Vol.  II,  Ports  6-19 

18,  Vol.  Ill,  Ports  20-52 

1^100  

1-100  (869-044-00162-4) 

101  (869-044-00163-2) 

102-200 (869-044-O0164-1) 

201-End (869-044-00165-9) 

42  Parts: 

1-399  (869-042-00162-1) 

400-429 (869-042-00163-0) 

43(>-End  (869-044-00168-3) 

43  Parts: 

1-999  (869-044-00169-1) 

1000-end  (869-044-00170-5) 

44 (869-044-00171-3) 

45  Parts: 

1-199  ^..  (869-044-00172-1) 

200-499 (869-044-00173-0) 

500-1199 (86W)44-00174-8) 

1200-End (869-044-00175-6) 

46  Parts: 

1-40  (869^)44-00176^) 

41-69  (869-044^)0177-2) 

70-89  (869-044-00178-1) 

90-139 (869-042-00175-3) 

140-155 _ (869-044-00180-2) 

156-165 (869-044-00181-1) 

166-199 (869-044-00182-9) 

200-499 (869-044^)0183-7) 

500-End  (869-044-00184-5) 

47  Parts: 

0-19  (869-042-00181-8) 

20-39- (869-044-00186-1) 

40-69 (869-042-00183-4) 

70-79  (869-042^)0184-2) 

80-End  (869-042-00185-1) 

48  Chapters: 

1  (Ports  1-51)  (869-042-00186-9) 

1  (Ports  52-99)  (869-044-00191-8) 

2  (Ports  201-299) (869-044-00192-6) 

3-6 (869-042-00189-3) 

7-14  (869-044-00194-2) 

15-28  (869-044-00195-1) 

29-End  (869-044-0019^-9) 

49  Parts: 

1-99  (869^)44-00197-7) 

100-185 (869-044-00202-7) 

186-199 (869-044-00199-3) 

200-399 (869-042-00196-6) 

400-999 (869-044-00201-9) 

1000-1199 (869^)44-00202-7) 


38.00 
55.00 
52.00 
34.00 
45.00 
45.00 
41.00 
51.00 
55.00 
55.00 
44.00 

13.00 
13.00 
14.00 
6.00 
4.50 
13.00 
9.50 
13.00 
13.00 
13.00 
13.00 
22.00 
45.00 
33.00 
24.W 

53.00 
55.00 
58.00 

45.00 
56.00 


53.00 
31.00 
45.00 
55.00 

43.00 
35.00 
13.00 
41.00 
24.00 
31.00 
42.00 
36.00 
23.00 

54.00 
43.00 
41.00 
54.00 
54.00 

57.00 
45.00 
53.00 
40.00 
51.00 
53.00 
38.00 

55.00 
26.00 
18.00 
57.00 
58.00 
26.00 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 

3  July  1 

3  July  1 

3July  1 

3July  1 

3July  1 

sjuly  1 

3  July  1 

3July  1 

3July  1 

3July  1 

3  July  1 

July  1 

July  1 

July  1 

July  1 

Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 


45.00       Oct.  1 


Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
(5ct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 

Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct.  1 


2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2001 
2001 
2001 
2001 

2000 
2000 

2001 

2001 
2001 

2001 

2001 
2001 
2001 
2001 

2001 
2001 
2001 
2000 

2001 
2001 
2001 
2001 
2001 

2000 
2001 
2000 
2000 
2000 

2000 

2001 
2001 
2000 

2001 
2001 
2001 

2001 
2001 
2001 
2000 

2001 
2001 


TWe  stock  Nwnber 

1200-End (869-042-00199-1) 21.00 

50  Parts: 

1-199  (869^)42-00200-8) 55.00 

•200-599  (869-044-00205-1) 36.00 

600-End  (869-O42-00202-4) 55.00 


Revision  Dal* 
Oct.  1,  2000 

Oct.  I,  2000 
Oct.  1,2001 
Oct.  1,  2000 


CFR  Index  and  Findings 


Aids 


(869-044-00047-4) 56.00       Jon.  1,  2001 


Complete  2000  CFR  set ...J  ,094.00 

Microfictie  CFR  Edition: 

Subscription  (mailed  OS  issued)  298.00 

Individud  copies 2.00 

Complete  set  (one-time  moiling) 247.00 

Complete  set  (one-time  moiling)  264.00 


2000 

2000 

2000 
1997 
1996 


'  Because  fitle  3  is  an  annual  comp«ation,  fhis  volume  and  aH  previous  volumes 
should  be  retained  as  a  permanent  reference  source. 

2The  July  1,  1985  edition  of  32  Cfl?  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  ttie  fuH  text  of  ttie  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  tt»  ttiree  CF(?  volumes  issued  as  of  July  1,  1984,  containing 
ttwse  parts. 

^Ttie  July  1,  1985  edition  of  41  CFR  Ctiapters  1-100  contains  o  note  only 
lor  Ctiapters  1  to  49  inclusive.  For  ttie  full  text  of  procurement  regulations 
in  Ctiapters  1  to  49,  consult  tt»  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  ttxise  ctKipters. 

<No  amen<*nenfs  to  this  volume  were  promulgated  during  the  period  Januanr 
1,  2000,  through  January  1,  2001.  The  CFR  volume  issued  as  of  January  1. 
2000  should  be  retained. 
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Phillips  Petroleum  Co.  et  al.,  918 

Precision  Fabricating  &  Cleaning  Co.  Inc.,  918-919 

Rentokil  Initial  Environmental  Services  et  al.,  919 

Square  D  Co.,  919 

Justice  Programs  Office 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  conunent  request,  921-922 

Medicare  Payment  Advisory  Commission 

NOTICES 
Meetings.  923-924 

National  Aeronautics  and  Space  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  924 

National  Institutes  of  Heattli 

NOTICES 

Meetings: 
National  Library  of  Medicine,  904 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
Steller  sea  lion  protection  measures,  955-1024 

NOTICES 

Permits: 
Marine  mammals,  870 

National  Parle  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 

Washita  Battlefield  National  Historic  Site,  OK,  904-906 
Grants  and  cooperative  agreements;  availability,  etc.: 

Urban  Park  and  Preserve  Recovery  Program,  907-908 
Meetings: 
Denali  National  Park  and  Preserve  Subsistence  Resource 

Commission,  908 
Lake  Clark  National  Park  and  Preserve  Subsistence 
Resource  Commission,  908-909 
Native  American  human  remains  and  associated  funerary 
objects: 
Natchez  Trace  Parkway,  Tupelo,  MS — 
Inventory  from  Alton's  Chickasaw  Village  et  al.,  MS, 

909-910 
Inventory  from  Mayberry  site,  TN,  911-912 
Inventory  from  Mangiun  site,  MS,  910-911 
Inventory  from  Rock  Creek  site,  AL,  912-913 
Oregon  State  Museum  of  Anthropology,  OR— 
Inventory  from  Klamath  County.  OR  or  CA,  913-914 


Western  Archeological  and  Conservation  Center,  Tuscon, 
AZ— 
Inventory  from  Cibola  and  McKinley  Counties,  NM, 
and  Apache  County,  AZ,  914 
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Nuclear  Regulatory  Commission  ,  ,^ 

NOTICES 

Operating  licenses,  amendments;  no  significant  hazards 

considerations;  biweekly  notices,  924-939 
Regulatory  guides;  issuance,  availability,  and  withdrawal, 

939 

Postal  Service 

NOTICES 

Meetings;  Simshine  Act,  939 

Public  Healtli  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  National  Institutes  of  Health 

Railroad  Retirement  Board 

NOTICES 

Supplemental  annuity  program;  determination  of  quarterly 
rate  of  excise  tax,  939-940 

Reclamation  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  915-916 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Hazardous  liquid  transportation — 
Pipeline  accident  reporting  revisions,  831-848 
PROPOSED  RULES 
Hazardous  materials: 
Propane  cylinders  filling;  rulemaking  petition  denied, 
852-853 
NOTICES 

Hazardous  materials: 
Applications;  exemptions,  renewals,  etc.;  correction,  953- 
954 

Rural  Business-Cooperative  Service 

RULES 

Program  regulations: 
Emergency  Farm  Loan  Program;  requirements,  791-801 

Rural  Housing  Service 

RULES 

Program  regulations: 
Emergency  Farm  Loan  Program;  requirements.  791-801 

Rural  Utilities  Service 

RULES 

Program  regulations: 
Emergency  Farm  Loan  F*rogram;  requirements,  791-801 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 

Exemption  applications — 
DRW  Venture  Partners  LP  et  al.,  941-945 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC.  946-947 

Chicago  Board  Options  Exchange.  Inc.,  947-951 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  940-941 
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Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Minnesota,  951 

Mississippi,  951 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Pennsylvania  Transportation  Department,  952 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Customs  Service 

See  Internal  Revenue  Service 


Separate  Parts  In  This  Issue 

Part  II 

Commerce  Department,  National  Oceanic  and  Atmospheric 
Administration,  955-1024 

Part  ill 

Energy  Department,  Federal  Energy  Regulatory 
Commission,  1025-1066 
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LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7CFR  Part  764 

Rural  Housing  Service 

Rural  Business-Cooperative  Service 

Rural  Utilities  Service 

Farm  Service  Agency 

7CFR  Part  1945 

RIN  056&-AF72 

Streamlining  of  ttte  Emergency  Farm 
Loan  Program  Loan  Regulations 

AGENCY:  Farm  Service  Agency,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Fann  Service  Agency 
amends  its  regulations  governing  the 
Farm  Service  Agency's  (FSA) 
Emergency  Farm  Loan  Program.  It 
clarifies,  simplifies,  and  streamlines  the 
procedures  to  apply  for  and  make  FSA 
emergency  loans. 

DATES:  This  regulation  is  effective  on 
February  7,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Hinton,  Branch  Chief,  Loan 
Making  Division,  Farm  Loan  Programs, 
Farm  Service  Agency,  United  States 
Department  of  Agriculture,  STOP  0522, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0522  telephone 
(202)  720-1632;  or  e-mail: 
inike_hinton@wdc.fsa.  usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  was 
reviewed  by  the  Office  of  Management 
and  Budget. 


Regulatory  Flexibility  Act 

The  FSA  certifies  that  this  rule  will 
not  have  a  significant  economic  effect 
on  a  substantial  number  of  small  entities 
because  imder  the  rule  the  economic 
effect  of  the  regulation  is  reduced  from 
the  prior  rule.  Therefore,  FSA  is  not 
required  to  perform  a  Regulatory 
Flexibility  Analysis  as  required  by  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601).  This  rule  does  not  impact  small 
entities  to  a  greater  extent  than  large 
entities. 

Environmental  Impact  Statement 

FSA  has  determined  that  this  action 
does  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment,  and  in 
accordance  with  the  National 
Environmental  Policy  Act  of  1969,  (42 
U.S.C.  4321  et  seq.)  neither  an 
Environmental  Impact  Statement  nor  an 
environmental  assessment  is  required. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  E.O.  12988,  Civil 
Justice  Reform.  All  State  and  local  laws 
and  regulations  that  are  in  conflict  with 
•  this  rule  will  be  preempted.  No 
retroactive  effect  will  be  given  to  this 
rule.  It  will  not  affect  agreements 
entered  into  prior  to  the  effective  date 
of  the  rule.  The  administrative  appeal 
provisions  published  at  7  CFR  parts  11 
and  780  must  be  exhausted  before 
bringing  any  action  for  judicial  review. 

Executive  Order  12372 

For  reasons  contained  in  the  Notice 
related  to  7  CFR  part  3015,  subpart  V 
(48  FR  29115,  June  24,  1983)  the 
programs  and  activities  within  this  rule 
are  excluded  bom  the  scope  of 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  13132 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  effect  on 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  various  levels  of 
government.  Nor  does  this  rule  impose 
substantial  direct  compliance  costs  on 
state  and  local  governments.  Therefore, 
consultation  with  the  states  is  not 
required. 


Unfunded  Mandates 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Pub.  L. 
104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  or  the  private 
sector.  Agencies  generally  must  prepare 
a  written  statement,  including  a  cost 
benefit  assessment,  for  proposed  and 
final  rules  with  "Federal  mandates"  that 
may  result  in  expenditures  of  $100 
million  or  more  in  any  1  year  for  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector. 
UMRA  generally  requires  agencies  to 
consider  alternatives  and  adopt  the 
more  cost  effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule. 

The  rule  contains  no  Federal 
mandates,  under  the  regulatory 
provisions  of  title  II  of  the  U\filA,  for 
State,  local,  and  tribal  governments  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act 

The  amendments  to  7  CFR  parts  764 
and  1945  contained  in  this  final  rule 
require  no  revisions  to  the  information 
collection  requirements  that  are 
currently  approved  by  OMB  under 
control  number  0560-0159.  A  proposed 
rule  containing  an  estimate  of  the 
information  collection  burden  of  this 
rule  was  published  on  September  12, 
2000  (65  FR  54973-54981).  No 
comments  regarding  the  burden 
estimates  were  received.  This 
information  collection  has  been 
approved  through  January  31,  2004. 

Federal  Assistance  Programs 

.  These  changes  affect  the  following 
FSA  program  as  listed  in  the  Catalog  of 
Federal  Domestic  Assistance:  10.404 — 
Emergency  Loans. 

New  CFR  Part 

The  proposed  rule  proposed  changes 
to  the  existing  7  CFR  part  1945,  subpart 
B,  and  removed  subpart  D.  This  final 
rule,  in  addition  to  finalizing,  with 
changes,  the  proposed  rule,  moves  these 
provisions  to  7  CFR  part  764  and 
removes  7  CFR  1945  subparts  B,  C.  and 
D.  In  order  to  facilitate  this  change  in 
the  final  regulation,  in  all  places  1945.5 
was  replaced  with  764  and  any  .numbers 
following  the  .5  remained  the  same.  An 
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example  of  this  is  in  the  proposed  rule 
there  is  a  section  1945.53(b)(1)  in  the 
final  rule  this  has  been  changed  to 
764.3(b)(1).  FSA  is  moving  its 
Emergency  loan  program  regulations 
from  Chapter  XVffl  to  Chapter  VII  of  the 
Code  of  Federal  Regulations  (CFR).  Prior 
to  the  Department  of  Agricvdtiue 
Reorganization  Act  of  1994  (1994  Act). 
Chapter  XVm  was  assigned  to  the 
Farmers  Home  Administration  (FmHA) 
and  Chapter  VII  was  assigned  to  the 
Agriciiltural  Stabilization  and 
Conservation  Service  (ASCS).  Under 
provisions  of  the  1994  Act,  FmHA  and 
ASCS  were  abolished.  FmHA's  Farm 
Loan  Programs  and  ASCS  programs 
were  consolidated  under  the  newly 
created  FSA  while  the  remaining  FmHA 
programs  were  transferred  to  one  of  the 
following  Rural  Development  mission 
agencies:  Rural  Business  Cooperative 
Service,  Rural  Housing  Service,  and 
Rural  Business  Service.  Chapter  Vn  is 
now  assigned  to  FSA  while  Chapter 
XVin  is  shared  by  FSA  and  the  Rural 
Development  mission  area  agencies. 

Discussion  of  Comments  Received 

In  response  to  the  proposed  rule,  23 
respondents,  including  a  farm  interest 
group  and  individuals,  from  14  States 
commented.  The  comments  received 
involved  a  number  of  different  sections 
of  the  proposed  rule  and 
overwhelmingly  supported  most  of  the 
changes  proposed  by  the  Agency. 

Emergency  Loan  Fund  Uses 

Eighteen  comments  were  received 
concerning  the  authorized  uses  of 
emergency  loan  funds  outlined  in  the 
proposed  rule.  Five  comments 
supported  items  that  were  included  as 
new  specific  emergency  loan  fund  uses 
in  the  proposed  rule. 

One  comment  on  proposed 
§  1945.53(b)(1),  which  is  now 
§  764.3(b)(1),  requested  an 
administrative  clarification  regarding 
what  reorganizing  meant.  This  comment 
was  not  addressed  in  the  final  rule 
because  the  usage  is  the  same  as  what 
is  in  the  existing  regulation  and  the 
Agency  will  follow  the  common 
definition  of  reorganizing.  However, 
examples  of  reorganizing  will  be  given 
in  the  Agency  handbook  for 
clarification. 

One  comment  received  expressed 
concern  that  the  proposed  regiilation 
did  not  mention  that  loan  funds  can  be 
used  to  replace  dwellings  or  farm 
structiires  or  other  farm  bmldings. 
Another  comment  suggested  that  loan 
funds  used  for  needs  associated  with  the 
physical  loss  of  real  estate  be  limited  to 
essential  real  estate.  Wording  to 
implement  this  suggestion  was  adopted 


in  the  introductory  text  of  §  764.3(a)(1) 
of  the  final  rule.  This  change  makes  the 
final  rule  consistent  with  the  existing 
regulation,  7  CFR  1945.163(b),  which 
requires  that  to  qualify  for  a  physical 
loss  loan,  if  the  destroyed  property  is 
not  repaired  or  replaced,  the  farmer 
would  be  imable  to  continue  the 
operations  on  a  reasonably  sound  basis. 
If  the  lost  or  destroyed  real  estate  is  not 
essential  to  the  operation  then  the 
policy  is  that  an  Emergency  loan  is  not 
necessary  for  the  operator  to  continue 
operation.  A  definition  of  "essential  real 
estate  (or  chattel)"  was  also  added  to 
§  764.2  for  clarity. 

One  comment  suggested  that  use  of 
funds  should  only  be  allowed  for 
replacing  buildings  or  other  structures 
that  are  essential  to  the  ongoing  viability 
of  the  operation,  that  are  modest  in 
design  and  cost,  and  that  meet  the 
functionality  of  the  property  destroyed 
in  the  disaster.  We  agree  that  this  loan 
piupose  should  be  limited  for  practical 
reasons  and  to  conserve  limited 
emergency  loan  funds.  Section 
764.3(a)(l){ii)  has  been  modified  to  state 
that  emergency  loan  funds  may  be  used 
to  replace  or  repair  buildings  or  other 
structures  essential  to  the  oi^oing 
viability  of  the  operation.  However,  the 
Agency  will  only  finance  such 
replacement  or  repair  to  the  extent  the 
structures  conform  to  industry 
standards  and  meet  the  needs  of  the 
operation  and  intended  purposes  of  the 
structxne.  The  intent  of  this  language  is 
to  allow  the  replacement  of  what  was 
lost  with  a  similar  structure  which 
meets  the  needs  of  the  operation  but  not 
necessarily  exactly  what  was  lost.  One 
example  of  this  would  be  the 
destruction  of  a  family  residence.  An 
EM  loan  to  rebuild  the  house  would  be 
based  on  an  assessment  of  the  ciirrent 
needs  of  the  family,  not  necessarily  on 
the  replacement  value  of  the  lost 
residence.  Another  example  is  if  a  300 
foot  poultry  house  was  destroyed. 
Current  industry  standards  require  a  400 
foot  poultry  house.  The  Agency  in  this 
case  would  make  a  loan  for  a  400  foot 
house  since  a  300  foot  house  no  longer 
meets  the  needs  of  the  operation. 

Two  comments  suggested  that  use  of 
physical  loss  loan  funds  be  limited  to 
replacing  what  was  destroyed.  These 
comments  were  partially  adopted. 
Physical  loss  funds  can  be  used  to 
replace  or  repair  what  was  lost  as  a 
result  of  the  disaster.  As  discussed 
above,  however,  consideration  of 
industry  standards,  needs  of  the 
operation,  and  purposes  of  the  structure 
may  result  in  a  replacement  similar  to, 
but  not  the  same  as,  the  structure 
destroyed.  The  changes  to 


§  764.3(a)(l)(ii)  of  the  final  rule  address 
these  concerns. 

Two  commentors  suggested  said  that 
use  of  physical  loss  funds  for  family 
living,  as  included  in  the  proposed  rule, 
should  not  be  allowed.  This  suggestion 
was  not  adopted.  All  livestock  losses  are 
treated  as  physical  losses  in  the  final 
rule,  therefore,  lost  income  from  market 
animals  should  be  allowed  for  family 
living  expenses  and  operating  expenses. 
However,  the  language  of 
§  764.3(a)(2)(v)  was  changed  to  clarify 
that  family  living  and  operating 
expenses  could  not  be  paid  if  the 
physical  loss  was  to  breeding  stock.  If 
the  loss  was  to  breeding  stock  then  the 
physical  loss  funds  should  be  used  to 
replace  the  breeding  stock  because  that 
stock  has  been  determined  to  be  an 
essential  part  of  the  operation.  Other 
livestock  losses  would  be  considered  to 
generate  normal  production  income  and 
a  loan  to  replace  that  income  would  be 
allowed  for  use  as  family  living 
expenses. 

One  commentor  suggested  that  the 
restriction  in  §  1945.53(a)(2)(vi)  and 
§  1945.53(b)(6)  of  the  proposed  rule 
which  prohibits  the  refinancing  of  a 
Farm  Loan  Program  loan  with 
emergency  loan  funds  when  the 
applicant  has  refinanced  the  loan  more 
than  four  times,  be  removed.  This 
suggestion  was  not  adopted  in  the  final 
rule  as  it  is  a  statutory  requirement  for 
subtitle  B  loan  pinposes  in  §  312(a)(9)  of 
the  Consolidated  Farm  and  Rural 
Development  Act  (Act)  (7  U.S.C. 
1942(a)(9))  as  adopted  by  §  323  of  the 
Act  (7  U.S.C.  1963)  for  einereency  loans. 

One  commentor  suggested  that 
livestock  should  be  eligible  as  a 
iroduction  loss,  as  well  as  a  physical 
OSS.  This  suggestion  was  not  adopted 
lecause  based  on  the  past  history  of  the 
program  and  on  the  experience  of  Farm 
Loan  Managers  in  the  field,  livestock 
loss  rarely  qualifies  as  production  loss 
and  by  making  all  livestock  losses 
physical  losses  it  will  be  easier  for 
livestock  producers  to  qualify  for  a  loan 
because  they  will  not  have  to  suffer  a  30 
percent  loss  to  qualify,  as  is  the  case  for 
production  loans. 

One  commentor  suggested  that  use  of 
loan  funds  should  not  be  allowed  for  the 
payment  of  bankruptcy  expenses  as  a 
cost  associated  with  reorganizing  the 
farm.  The  Agency  adopted  this 
suggestion  in  §  764.3(b)(1)  of  the  final 
rule  because  it  does  not  make  sense  for 
the  Agency  to  make  a  loan  to  file 
bankruptcy  which  could  result  in  the 
Agency  having  to  write-off  the  loan  or 
otiher  Agency  debt.  Such  debt 
forgiveness  generally  renders  the  farmer 
in-eligible  for  further  assistance  from 
the  Agency. 
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Eligibility  Requirements 

Twenty-two  comments  were  received 
concerning  eligibility  requirements 
contained  in  the  proposed  rule.  Ten  of 
those  comments  addressed  changes  to 
the  test  for  credit  requirement.  One 
comment  suggested  that  the  test  for 
credit  documentation  requirements  be 
consistent  with  existing  requirements  in 
other  Agency  direct  loan  programs.  In 
response.  §  764.4(a)(9)  of  the  final  rule 
was  modified  to  eliminate  the  proposed 
extra  letter  requirement  when  the 
applicant's  net  worth  exceeds  $1 
million.  Instead,  the  final  rule  allows 
Agency  officials  flexibility  to  contact 
ol^er  commercial  lending  institutions 
within  reasonable  proximity  of  the 
applicant  and  make  an  independent 
determination  of  the  applicant's  ability 
to  obtain  credit  elsewhere.  This  addition 
allows  the  Agency  to  investigate  cases 
where  the  applicant's  net  worth  or  other 
circmnstances  indicate  that  credit  may 
be  available  elsewhere  without 
increasing  the  applicant's  burden  in 
obtaining  additional  written 
declinations  of  credit.  This  current 
flexibility  in  §  1945.156(b)(2)  was 
inadvertently  left  out  of  the  proposed 
rule.  The  provisions  in  the  existing 
Emergency  loan  procedmes  give  the 
loan  approval  official  the  abilify  to 
contact  other  lenders  and  require  more 
than  the  minimiun  niunber  of  rejection 
letters  if  they  determine  that,  based  on 
the  applicant's  financial  condition  or 
local  lending  practices,  other  credit 
should  be  available. 

Two  commentors  disagreed  with  the 
proposed  changes  to  the  current  test  for 
credit  documentation  requirements. 
Two  others  disagreed  with  inclusion  of 
a  waiver  for  loans  of  less  than  $100,000. 
One  suggested  that  all  loans  should 
have  at  least  two  rejection  letters. 
Another  suggested  that  one  rejection 
letter  be  required  if  the  loan  request  was 
for  $200,000  or  less  and  two  rejection 
letters  if  the  loan  request  was  for  more 
than  $200,000,  and  one  suggested  that  a 
letter  from  a  Farm  Credit  institution  be 
required  as  one  of  the  rejection  letters. 
Although  the  Agency  understands  the 
concerns  expressed  by  these  comments, 
it  did  not  adopt  any  of  these 
suggestions.  The  final  rule  gives  the 
Agency  maximiun  flexibility  and  is 
consistent  with  the  minimum 
requirements  of  the  Act. 

One  commentor  pointed  out  that  the 
proposed  rule  was  inconsistent  with 
§  373(b)(2)  of  the  Act  (7  U.S.C. 
2008h(b)(2))  regarding  when  an 
applicant  who  has  received  debt 
forgiveness  is  eligible  for  an  Emergency 
loan.  This  error  is  corrected  in 
§  764.4(a)(10)  of  the  final  rule. 


One  comment  was  received 
suggesting  that  the  proposed  provision 
that  an  applicant  may  demonstrate 
managerial  ability  by  farming 
experience  within  the  last  5  years  be 
changed  to  3  years.  This  suggestion  was 
not  adopted  because  it  is  too  restrictive. 
The  Agency  believes  that  farming 
experience  in  the  last  five  years  is 
cmrent  enough  to  demonstrate  that  the 
applicant  understands  current  farming 
practices.  Additionally,  if  the  change  to 
three  years  was  made  many  college 
graduates  who  were  raised  on  a  farm 
and  spent  the  last  4  years  getting  a 
degree  would  not  be  eligible  for  a  loan 
because  they  had  not  farmed  in  the  last 
three  years. 

One  commentor  suggested  that  the 
borrower  training  requirement 
contained  in  the  proposed 
§  1945.54(a)(13)  should  only  apply  to 
beginning  farmers  or  farmers  who  have 
demonstrated  poor  management. 
Section  335  of  the  Act  (7  U.S.C.  2006) 
does  not  provide  blanket  exceptions  for 
certain  types  of  farmers.  Furthermore, 
there  are  specific  criteria  under  which  a 
waiver  of  the  borrower  training 
requirements  may  be  requested  by  an 
applicant  in  7  CFR  1924.74.  The  final 
rule  adopts  the  proposed  language 
without  change  in  §  764.4(a)(13). 

One  comment  was  received  objecting 
to  the  proposed  §  1945.54(a){15),  which 
established  as  an  eligibility  requirement 
that  an  applicant  demonstrate  that  they 
would  honestly  endeavor  to  carry  out 
the  conditions  of  the  loan  and  provide 
current,  complete,  and  truthful 
information.  The  comment  indicated 
that  this  was  not  an  appropriate 
eligibility  requirement  because  there 
was  no  objective  criteria.  Two  other 
comments  were  received  which 
supported  the  provision  and  one 
comment  suggested  incorporating  the 
concept  in  the  definition  of  past  credit 
history.  The  Agency  agrees  that  this 
should  not  be  included  as  a  separate 
eligibiUty  criteria  and  removed  the 
proposed  requirement  from  the  final 
rule.  Instead,  the  eligibility  requirement 
of  past  credit  history  in  §  764.4(a)(8)  of 
the  final  rule  was  expanded  as 
suggested,  to  state  that  as  part  of  the 
credit  history  analysis,  the  Agency  will 
determine  whether  the  applicant  has 
dealt  with  the  Agency  in  good  faith 
which  includes  providing  current, 
complete,  and  truthful  information  to 
the  Agency  and  fuffilling  its  obligations 
to  other  Federal  agencies  and  third 
parties.  The  Agency  believes  this 
language  is  sufficiently  objective. 

One  commentor  suggested  that 
harvested  and  stored  crops  should  be 
eligible  as  a  physical  loss.  The  Agency 
agrees  and  incorporated  this  very 


practical  suggestion  into  the  final  rule  in 
§  764.4(b)(2)(iii).  This  coverage  in 
§  1945.163(b)  was  inadvertently  left  out 
of  the  proposed  rule. 

The  Agency  also  is  adding  an 
eligibility  requirement  in  §  764.4(a)(15) 
that  the  applicant  must  agree  to  repay 
any  duplicative  Federal  assistance  to  the 
agency  providing  such  assistance.  A 
person  receiving  Federal  assistance  for  a 
major  disaster  or  emergency  is  liable  to 
the  United  States  to  the  extent  that  the 
assistance  duplicates  benefits  available 
to  the  person  for  the  same  purpose  from 
another  source.  This  provision  is 
required  by  42  U.S.C.  5155,  part  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act.  If  the 
Agency  determines  that  it  has  provided 
duplicative  assistance,  the  Agency  will 
collect  the  duplicative  assistance  from 
the  recipient  in  accordance  with  the 
Federal  Debt  Collection  Act. 

LfOan  Limitations 

Fifteen  comments  were  received 
regarding  proposed  changes  to  loan 
limitations,  including  qualifying  losses. 
Three  comments  were  received 
commending  the  change  in  maximum 
loan  amount  from  80  percent  tolOO 
percent  of  production  loss  while  two 
others  recommended  that  the  level  be 
left  at  80  percent  or  raised  to  only  90 
percent.  Another  commentor  pointed 
out  that  increasing  the  limit  will 
increase  loan  losses.  Another 
commentor  suggested  that  if  the  limit  is 
increased  to  100  percent,  the  Agency 
should  make  adjustments  for  costs  not 
incurred  and  for  substitute  crops. 
Increasing  the  maximum  loan  amount  to 
100  percent  should  not  increase  loan 
losses.  In  many  cases  the  Agency  makes 
an  operating  loan  for  the  additional  20 
percent  of  the  loss  not  currently  covered 
by  the  Emergency  loan.  Therefore,  the 
Agency  has  the  same  exposure  as  if  the 
Emergency  loan  were  made  at  100 
percent.  However,  because  the 
Emergency  loan  is  af  a  lower  interest 
rate,  there  is  a  higher  chance  of 
repayment  because  less  interest  accrues. 
Therefore,  loan  losses  could  actually  be 
reduced.  The  suggestions  that 
adjustments  be  made  for  costs  not 
incxured  and  substitute  crops  were  not 
adopted  because  they  are  not  required 
by  statute,  and  such  adjustments  would 
only  make  the  calculations  more 
complicated  and  more  prone  to  error. 
The  Agency  believes  that  the  increase  to 
100  percent  is  needed  to  better  serve  the 
needs  of  applicants  who  have  suffered 
a  loss  and  would  not  add  significant  risk 
of  loss  to  the  Agency.  Therefore,  the 
language  of  the  proposed  §  1945.55(b)  is 
incorporated  in  the  final  rule  at 
§  764.5(b)  without  revision. 
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One  commentor  suggested  that  when 
loan  funds  are  used  for  construction. 
,  Agency  regulations  dealing  with 
planning  and  monitoring  construction 
should  be  followed.  The  Agency  agrees 
and  has  adopted  this  comment  by 
adding  in  §  764.5(a)(2)  of  the  final  rule 
a  requirement  that  any' construction 
financed  by  the  Agency  comply  with  7 
CFR  part  1924,  subpart  A. 

Two  comments  were  received 
suggesting  that  the  use  of  Emergency 
loan  funds  for  refinancing  consumer 
debt  not  be  authorized  or  be  restricted. 
In  response,  the  final  rule  includes  a 
new  section  §  764.5(aK3)  that  prohibits 
use  of  emergency  loan  funds  for 
refinancing  consumer  debt  unless  the 
debt  is  directly  attributable  to  the 
farming  operation.  Subsidized  Federal 
disaster  assistance  shoiild  not  be  used  to 
refinance  vacations,  automobiles,  or 
other  expenses  that  were  incurred  by 
the  former  but  have  nothing  to  do  with 
the  farming  operation  or  its  recovery 
from  the  efiiects  of  the  disaster.  This 
change  balances  the  former's  need  for 
funds  with  the  Agency's  need  to  allocate 
limited  emergency  loan  funds. 

Repayment  and  Security  Requirements 

Thirty-eight  comments  were  received 
on  the  proposed  §  1945.58  which 
addressed  repayment  and  security 
requirements.  One  commentor 
recommended  that  this  provision  be 
reworded  to  ensure  that  the  feasible 
plan  demonstrate  that  the  applicant  will 
meet  all  other  obligations  for  which  the 
applicant  is  legally  responsible.  The 
AgBDcy  agrees  and  revised  the  wording 
in  §  764.8(a)(1)  accordingly.  ' 

Twelve  comments  were  received 
expressing  opposition  to  proposed 
§  1945.58(f)  which  allowed,  under 
certain  conditions,  an  Emergency  loan 
to  be  made  when  adequate  security  is 
not  available  because  of  the  disaster. 
These  comments  expressed  the  opinion 
that  the  Agency  should  never  make  a 
loan  if  the  value  of  the  security  is  less 
than  the  loan  amount.  Unfortunately, 
while  we  agree  from  a  sound  lending 
standpoint  this  should  never  be  done, 
the  statute  requires  otherwise.  Ehie  to 
provisions  contained  in  section 
324(d)(2)  of  the  Act,  the  Agency  is 
prohibited  from  rejecting  a  loan  because 
it  lacks  a  particular  amoimt  of  seciuity. 
The  Agency  believes  that  the  proposed 
rule  language  complied  with  this 
statutory  requirement  while  protecting 
the  Agency's  interest.  Therefore,  the 
propmed  language  is  adopted  as  final, 
with  some  minor  modifications,  as 
discussed  below,  at  §  764.8(f). 

One  coimnentor  suggested  that,  at  a 
minimum,  an  assigiunent  on  any  USDA 
program  payments  to  be  received  be 


required  when  adequate  security  was 
lacking.  The  Agency  agrees  and  added. 
§  764.8(f)(4)  to  the  final  rule  which 
requires  such  assignment  when  there  is 
a  lack  of  adequate  secimty. 
Incorporating  this  conunent  will  result 
in  sounder  lending  practices  by 
allowing  the  Agency  to  take 
Government  program  payments  and 
apply  them  to  the  applicant's  loan, 
thereby  reducing  the  under-secured 
position. 

The  proposed  rule  also  required  that 
the  plan  indicate  how  pricing  risks  wiU 
be  addressed  through  the  use  of 
marketing  contracts,  hedging,  options, 
or  revenue  insurance  and  include  a 
marketing  plan  or  similar  risk 
management  practice.  One  comment 
was  received  recommending  revenue 
insiuance  be  included  as  a  method  of 
addressing  pricing  risk,  and  six 
comments  were  received  indicating 
concerns  with  requiring  a  marketing 
plan.  The  latter  comments  suggested 
that  the  Agency  might  be  opening  itself 
up  to  lender  liability  issues  and  that 
substantial  guidance  and  clarification . 
was  needed  as  to  what  constituted  an 
acceptable  marketing  plan.  In  response 
to  these  comments,  the  final  rule,  at 
§  764.8(f)(2),  included  revenue 
insurance  as  an  example  of  risk 
management  for  clarity.  The  Agency 
removed  the  requirement  for  a 
marketing  plan  to  avoid  a  wide  variance 
in  the  interpretation  of  the  term  and 
administrative  difficulty  in  establishing 
appropriate  standards  on  what  would  be 
an  acceptable  marketing  plan. 

The  proposed  rule  also  provided  that, 
where  there  is  a  lack  of  adequate 
secmity,  the  applicant  must 
demonstrate  a  positive  net  cash  income 
in  at  least  l«of  the  immediately 
preceding  5  years.  The  Agency  received 
fifteen  comments  on  this  proposed 
requirement.  One  suggested  that  this 
requirement  would  keep  farmers  who 
have  had  droughts  for  the  last  5  years 
frt)m  being  eligible;  6  commentors  said 
that  1  out  of  5  years  is  not  much  of  an 
indication  that  the  farmer  is  successful; 
one  suggested  that  it  should  be  50 
percent  of  the  time;  three  suggested  it 
should  be  3  out  of  the  last  5  years;  and 
one  suggested  1  out  of  the  last  3  years. 
The  other  three  commentors  were 
concerned  that  it  was  too  easy  to 
manipulate  a  farm  plan  to  show 
repayment  ability  or  wanted  a  much 
more  complicated  formula  than  that 
proposed  based  on  net  farm  income.  In 
response  to  these  comments, 
§  764.8(f)(3)  provides  that  if  the 
applicant  is  using  ability  to  repay  the 
loan  as  security,  the  applicant  must 
have  had  positive  net  cash  farm  income 
in  at  least  3  of  the  past  5  years.  Due  to 


natural  disasters  and  fluctuating  prices 
it  was  determined  that  1  out  of  3  years 
was  too  restrictive.  Given  the  concern 
that  1  out  of  5  years  was  too  liberal  and 
not  a  good  indication  of  ability  to  repay, 
the  Agency  determined  that  requiring 
records  fit)m  3  out  of  the  last  5  years  to 
show  net  cash  income  made  the  most 
sense  from  a  lending  standpoint. 

The  proposed  rule  stated  that  the 
Agency  will  require  that  the  applicant 
pledge  all  available  assets  (including 
personal  assets  for  both  individuals  and 
members  of  entities).  One  comiaentor 
suggested  that  if  substantial  non- 
essential assets  are  available,  the 
Agency  should  require  that  they  be 
Uquidated  to  reduce  the  need  for  an 
Emergency  loan  or,  if  they  are  not 
liquidated,  the  applicant  would  not  be 
eligible.  The  Agency  did  not  adopt  this 
siiggested  change  because  it  believes 
that  taking  a  lien  on  such  assets  is 
adequate.  Also,  if  there  is  a  substantial 
amoimt  of  non-essential  assets,  the 
applicant  may  be  able  to  obtain  credit 
elsewhere  and,  therefore,  would  not  be 
eligible  for  Agency  assistance.  The  final 
rule  adopted  the  proposed  language  at 
§  764.8(g). 

One  comment  noted  that  the  proposed 
regulation  did  not  address  taking  Indian 
Trust  land  as  seciuity.  In  response  to 
that  comment,  the  Agency  included 
§  764.8(j),  which  specifically  authorizes 
taking  Indian  Trust  land  as  security  if 
the  requirements  in  §  1943.17(a)(7)  for 
such  security  are  met. 

Appraisal  and  Valuation  Requirements 

The  proposed  rule,  at  §  1945.59(b), 
provided  that  the  security  value  of 
annual  agricultiiral  commodities 
production  is  presiuned  to  be  100 
percent  of  the  amoimt  loaned  for  annual 
operating  and  essential  family 
household  expenses.  One  commentor 
noted  that  this  may  overstate  the 
security  value  in  certain  cases.  The 
Agency  agreed  and  revised  the  final 
regulation  at  §  764.9(b)  to  provide  that 
the  security  value  is  the  lower  of  the 
amount  loaned  for  annual  operating  and 
essential  fomily  household  expenses  or 
the  amount  of  expected  crop  revenue. 
The  amoimt  of  expected  crop  revenue 
will  be  equal  to  the  amount  of  gross 
receipts  from  all  crop  and  livestock 
production  as  shown  on  the  cashflow 
used  to  approve  the  loan.  Expected 
revenue  does  not  include  farm  program 
or  crop  insurance  payments. 

Insurance  for  Loan  Security 

The  proposed  rule,  at  §  1945.60(b), 
required  that  all  security  except  growing 
crops  be  covered  by  hazard  insurance. 
One  commentor  pointed  out  that  this 
was  too  restrictive.  The  Agency  agrees. 
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In  response,  the  final  rule,  at  ' 

§  764.10(b),  provides  that  there  must  be 
hazard  insiuance  if  it  is  readily 
available  (i.e.  normally  sold  by 
insiuance  agents  in  the  farmer's  normal 
trade  area)  and  economically  feasible. 

Definitions 

Thirty  comments  were  received 
concerning  the  proposed^efinitions. 
Thirteen  of  the  comment^  were  requests 
for  clarifications  and  five  comments 
pointed  out  errors.  The  proposed 
definitions  of  additional  security, 
adequate  security,  agency,  agricultural 
commodity,  applicant,  basic  part  of  an 
applicant's  total  farming  operation, 
established  farmer,  majority  interest, 
physical  loss,  and  security  value  were 
modified  in  the  final  rule  at  §  764.2  to 
clarify  the  definitions  or  to  correct 
errors.  For  additional  clarity,  the 
definition  of  "entity"  was  properly 
alphabetized.  Two  comments  suggested 
that  the  final  rule  include  the  entire 
definition,  rather  than  a  reference  to 
another  Agency  regulation.  This 
suggestion  was  adopted. 

Three  comments  pointed  out  that  the 
proposed  definition  of  "normal 
production  yield"  could  cause 
inconsistent  treatment  depending  upon 
whether  an  applicant  had  or  had  not 
been  an  Agency  borrower.  The  Agency 
agrees.  The  definition  was  revised  as  the 
comments  suggested  so  that  all 
applicants  will  be  treated  consistently 
when  determining  normal  production 
yield. 

The  Agency  modified  the  definition  of 
established  farmer  to  state  that  the  term 
did  not  include  an  operation  that 
employs  a  full-time  manager.  This 
provision  in  ciurent  §  1945.162(d)  was 
imintentionally  omitted  in  the  proposed 
rule. 

List  of  Subjects 

7  CFR  Part  764 

Agriculture,  Credit,  Disaster 
assistance,  Loan  programs — Agriculture. 

7  CFR  Part  1945 

Agrioiltiue,  Credit,  Disaster 
assistance,  Loan  programs — ^Agricultme. 

Accordingly,  7  CFR  chapters  VII  and 
XVin  are  amended  as  follows: 

1.  Part  764  is  added  to  read  as  follows: 


PART  764— EMERGENCY  FARM 

LOANS 

Sec. 

764.1 

Purpose. 

764.2 

Definitions. 

764.3 

Emergency  loan  funds  uses. 

>64.4 

Eligibility  requirements. 

764.5 

Limitations. 

764.6 

Interest  rate. 

764.7  Loan  terms.  ''      ' 

764.8  Repayment  and  security    ' 
requirements. 

764.9  Appraisal  and  valuation 
requirements. 

764.10  Insurance  for  loan  security. 

764.11  Charges  and  fees. 

Authority:  5  U.S.C.  301  and  7  U.S.C.  1989. 

§764.1    Purpose. 

The  piupose  of  the  Emergency  Loan 
Program  is  to  provide  financial 
assistance  to  family  fanners  who  have 
suffered  losses  as  the  result  of  a  disaster 
so  that  they  can  retiun  to  normal 
farming  operations  as  soon  as  possible 
after  the  disaster.  Specifically,  this  part 
describes  the  policies  and  procedures  of 
the  Agency  for  making  Emergency  loans 
to  operators  of  such  farms. 

§764.2    Definitions. 

Act  means  the  Consolidated  Farm  and 
Rvual  Development  Act  (7  U.S.C.  1921 
et  seq.]. 

Additional  security  means  property 
that  provides  security  in  excess  of  the 
amount  of  seciuity  value  equal  to  the 
loan  amount,  excluding  security 
described  in  §  764.8(g). 

Adequate  security  means  property 
that  provides  a  secutrity  value  at  least 
equal  to  the  loan  amount. 

Agency  means  the  Farm  Service 
Agency,  including  its  employees,  any 
predecessor  agency,  and  any  successor 
agency. 

Agricultural  commodity  means 
livestock,  grains,  cotton,  oilseeds,  dry 
beans,  tobacco,  peanuts,  sugar  beets, 
sugar  cane,  ftnit,  vegetable,  forage,  tree 
farming,  nursery  crops,  nuts, 
aquaculttiral  species,  and  other  plant  or 
animal  production  as  determined  by  the 
Agency. 

Allowable  costs  means  those  costs  for 
replacement  or  repair  that  are  supported 
by  acceptable  dociunentation,  including 
but  not  limited  to  written  estimates, 
invoices,  and  bills. 

Applicant  means  an  individual  or 
entity  (including  each  owner  of  the 
entity  unless  specified  otherwise) 
operating  a  farming  operation  at  the 
.time  of  the  disaster,  who  is  requesting 
assistance  frt>m  the  Agency  tmder  this 
part.  All  requirements  of  applicants 
apply  to  owners  of  the  entity 
individually  and  collectively  imless 
specified  otherwise. 

Aquacultural  species  means  aquatic 
organisms  (including  fish,  moUusks, 
crustaceans  or  other  invertebrates, 
amphibians,  reptiles,  or  aquatic  plants) 
raised  in  a  controlled  or  selected 
environment  which  the  applicant  has 
exclusive  rights  to  use. 

Rasic  part  of  an  applicant's  total 
farming  operation  means  any  single 


agricultural  commodity  or  livestock 
production  enterprise  of  an  appUcant's 
farming  operation  which  normally 
generates  sufficient  income  to  be 
considered  essential  to  the  success  of 
such  farming  operation. 

Rorrower  means  an  individual  or 
entity  which  has  an  outstanding 
obligation  to  the  Agency  under  any 
Farm  Loan  Program  loan,  without  regard 
to  whether  the  loan  has  been 
accelerated.  A  borrower  includes  all 
parties  liable  for  such  obligation  owed 
to  the  Agency,  including  collection-only 
borrowers,  except  for  debtors  whose 
total  loans  and  accounts  have  been 
volimtarily  or  involuntarily  foreclosed, 
sold,  or  conveyed;  or  who  have  been 
discharged  of  all  such  obligations  owed 
to  the  Agency. 

Chattel  means  any  property  that  is  not 
real  estate. 

Chattel  or  real  estate  essential  to  the 
farming  operation  means  chattel  or  real 
estate  that  would  be  necessary  for  the 
applicant  to  continue  operating  the  farm 
on  a  after  the  disaster  in  a  manner 
similar  to  the  manner  in  which  the  fann 
was  operated  inunediately  prior  to  the 
disaster,  as  determined  by  the  Agency. 

Corporation  means  a  private  domestic 
entity  recognized  as  a  corporation  and 
authorized  as  a  corporation  under  the 
laws  of  the  State  or  States  in  which  the 
entity  does  business. 

County  means  a  local  administrative 
subdivision  of  a  State  or  similar 
political  subdivision  of  the  United 
States. 

Debt  forgiveness  means  reducing  or 
terminating  a  debt  under  the  Act  in  a 
manner  that  results  in  a  loss  to  the 
Agency  (excluding  a  consolidation, 
rescheduling,  reamortization,  or 
deferral),  through: 

(1)  Writing  down  or  writing  off  a  debt 
pursuant  to  7  U.S.C.  2001; 

(2)  Compromising,  adjusting, 
reducing,  or  charging  off  a  debt  or  claim 
ptu-suant  to  7  U.S.C.  1981;  or 

(3)  Paying  a  loss  pursuant  to  7  U.S.C. 
2005  on  a  Farm  Loan  Program  loan 
guaranteed  by  the  Agency. 

Disaster  means  an  event  of  unusual 
and  adverse  weather  conditions  or  other 
natural  phenomena  that  has 
substantially  affected  producers  of 
agricultural  conunodities  by  causing 
physical  property  or  production  losses 
in  a  county,  or  similar  political 
subdivision,  that  triggered  the  inclusion 
of  such  county  or  political  subdivision 
in  the  disaster  area  designated  by  the 
Agency. 

Disaster  area  means  the  county, 
declared  or  designated  as  a  disaster  area 
for  Emergency  loan  assistance  as  a  result 
of  disaster  related  losses  and  coimties 
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contiguous  to  those  counties  declared  or 
designated  as  disaster  areas. 

Disaster  yield  means  the  per-acre 
yield  of  an  agricultural  commodity  for 
the  farming  operation  during  the 
production  period  when  the  disaster 
occurred. 

Entity  means  a  partnership, 
corporation,  cooperative,  or  joint 
operation  that  is  an  operator  of  an 
operation  engaged  in  farming,  ranching, 
or  aquaculture  activities  at  the  time  the 
disaster  occurs. 

Essential  family  household  expenses 
means  the  expenses  associated  with 
providing  food,  clothing,  and  shelter 
necessary  to  maintain  the  borrower  and 
the  immediate  family  of  the  borrower. 

Established  farmer  means  a  farmer 
who  is  an  operator  of  the  farming 
o[>eration  (in  the  case  of  a  fanning 
operation  operated  by  an  entity,  its 
owners  as  a  group)  who: 

(a)  Actively  participated  in  the 
operation  and  the  management, 
including  but  not  limited  to,  exercising 
control  over,  making  decisions 
regarding,  and  establishing  the  direction 
of  the  farming  operation  at  the  time  of 
the  disaster; 

(b)  Spends  a  substantial  portion  of 
time  in  carrying  out  the  fanning 
operation; 

(c)  Planted  the  crop,  or  pmchased  or 
produced  the  livestock  on  the  farming 
operation; 

.   (d)  In  the  case  of  an  entity,  is 
primarily  engaged  in  farming  and  has 
over  50  percent  of  its  gross  income  from 
all  sources  from  its  farming  operation 
based  on  the  farming  operation's 
projected  cash  flow  for  the  next  crop 
year  or  the  next  12  month  period,  as 
mutiially  determined;  and    | 
(e)  Is  not:  ' 

(1)  A  corporation  with  an  ownership 
interest  of  50  percent  or  more  held  by 
one  or  more  estates,  trusts,  other 
corporations,  partnerships,  or  joint 
operations; 

(2)  A  partnership  or  joint  operation 
with  an  ownership  interest  of  50  percent 
or  more  held  by  one  of  more  estates, 
trusts,  corporations,  other  partnerships 
or  other  joint  operations; 

(3)  An  integrated  livestock,  poultry,  or 
fish  processor  who  operates  primarily 
and  directly  as  a  commercial  biisiness 
through  contracts  or  business 
arrangements  with  farmers,  except  a 
grower  under  contract  with  an  integrator 
or  processor  may  be  considered  an 
established  former,  provided  the 
operation  is  not  managed  by  an  outside 
full-time  manager  or  management 
service  and  such  loans  shall  be  based  on 
the  applicant's  share  of  the  agricultural 
production  as  contained  in  the  contract; 


or 


(4)  An  operation  that  employs  a  full- 
time  farm  manager. 
Family  farm  means  a  farm  that: 

(a)  Produces  agricultural  commodities 
for  sale  in  sufficient  quantities  so  that  it 
is  recognized  in  the  community  as  a 
farm  rather  than  a  rural  residence. 

(b)  Provides  enough  agricultinal 
income  by  itself,  including  rented  land, 
or  together  with  any  other  dependable 
income,  to  enable  the  borrower  to: 

(1)  Pay  necessary  family  and 
operating  expenses; 

(2)  Maintain  essential  chattel  and  real 
property;  and 

(3)  Pay  debts. 

(c)  Is  managed  by: 

(1)  The  borrower,  when  a  loan  is 
made  to  an  individual. 

(2)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm  when  a  loan  is 
made  to  a  entity. 

(d)  Has  a  substantial  amoimt  of  the 
labor  requirements  for  the  farm 
enterprise  provided  by: 

(1)  The  borrower  and  family  members 
for  a  loan  made  to  an  individual. 

(2)  The  members,  stockholders, 
partners,  or  joint  operators  responsible 
for  operating  the  farm,  along  with  the 
families  of  these  individuals,  for  a  loan 
made  to  an  entity. 

(e)  May  use  a  reasonable  amount  of 
full-time  hired  labor  and  seasonal  labor 
during  peak  load  periods. 

Farm  Loan  Progmm  loan  means  a 
Farm  Ownership  loan.  Operating  loan. 
Emergency  loan,  Soil  and  Water  loan,  or 
Economic  Emergency  loan  made  or 
guaranteed  by  the  Agency  pinsuant  to 
the  Act. 

Farmer  means  individuals, 
cooperatives,  corporations,  partnerships 
or  joint  operations  who  are  farmers, 
ranchers,  or  aquaculture  operators 
actively  engaged  in  their  operation  at 
the  time  a  disaster  occins. 

Feasible  plan  means  a  plan  based 
upon  the  applicant's  records  that  show 
the  farming  operation's  actual 
production  and  expenses.  These  records 
will  be  used  along  with  realistic 
anticipated  prices,  including  farm 
program  payments  when  available,  to 
determine  that  the  income  from  the 
farming  operation,  along  with  any  other 
reliable  off-farm  income,  will  provide 
the  income  necessary  for  an  applicant  to 
at  least  be  able  to: 

(a)  Pay  all  operating  expenses  and  all 
taxes  that  are  due  during  the  projected 
farm  budget  period; 

(b)  Meet  necessary  payments  on  all 
debts;  and 

(c)  Provide  living  expenses  for  family 
members  of  an  individual  borrower  or  a 
wage  of  the  farm  operator  in  the  case  of 
a  entity  borrower  which  is  in 


accordance  with  the  essential  family 
needs.  Family  members  include  the 
individual  borrower,  or  farm  operator  in 
the  case  of  an  entity,  and  the  immediate 
members  of  the  family  who  reside  in  the 
same  household. 

Hazard  insumnce  means  coverage 
against  losses  due  to  fire,  windstorm, 
lightning,  hail,  explosion,  business 
interruption,  riot,  civil  commotion, 
aircraft,  land  vehicles,  marine  vehicles, 
smoke,' builders  risk,  public  liability, 
property  damage,  flood  or  mudslide, 
workman's  compensation,  or  any 
similar  inswance  that  is  available  and 
needed  to  protect  the  security,  or  that  is 
required  by  law. 

Household  contents  means  the 
essential  household  items  necessary  to 
maintain  viable  living  quarters  such  as: 
stove,  refrigerator,  furnace,  couch, 
chairs,  tables,  beds,  lamps,  clothes,  etc. 
The  term  excludes  all  luxvuy  items 
including  jewelry,  furs,  antiques, 
paintings,  etc. 

Livestock  means  a  member  of  the 
animal  kingdom,  or  product  thereof,  as 
determined  by  the  Agency. 

Majority  interest  means  an  ownership 
interest  of  more  than  50  percent  of  the 
entity. 

Non-essential  asset  means  those 
assets  in  which  the  applicant  has  an 
ownership  interest  that  do  not 
contribute  a  net  income  to  pay  essential 
family  living  expenses  or  to  maintain  a 
soimd  forming  operation  and  are  not 
exempt  from  judgment  creditors  or  in  a 
bankruptcy  action. 

Nonfarm  enterprise  means  any 
nonfarm  business  enterprise,  including 
recreation,  that  is  closely  associated 
with  the  farm  operation  and  located  on 
or  adjacent  to  the  farm  and  provides 
income  to  supplement  farm  income. 
This  may  include,  but  is  not  limited  to, 
such  enterprises  as  raising  earthworms, 
exotic  birds,  tropical  fish,  dogs,  and 
horses  for  nonfarm  purposes,  welding 
shops,  roadside  stands,  boarding  horses 
and  riding  stables. 

Normal  production  yield  means: 

(a)  The  per-acre  actual  production 
history  of  the  crops  produced  by  the 

^farming  operation  used  to  determine 
Federal  crop  insurance  payments  or 
payment  under  the  Non-Insured 
Assistance  Program  for  the  production 
year  during  which  the  disaster  occurred; 

(b)  When  the  actual  production 
history  is  not  available,  the  applicant's 
own  production  records  for  the  previous 
three  years  will  be  used.  If  the 
applicant's  production  records  are  not 
available,  the  records  of  production  on 
which  FSA  form  program  payments  are 
made  that  are  contained  in  the 
applicant's  farm  program  file,  for  the 
previous  three  years  will  be  used; 
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(c)  When  the  production  records 
outlined  in  paragraphs  (a)  and  (b)  of  this 
definition  are  not  available,  the  county 
average  production  yield  will  be  used. 

Owner  means  those  persons  with  an 
interest  in  the  entity  as  a  stockholder, 
partner,  member,  or  joint  operator. 

Physical  loss  means  verifiable  damage 
or  destruction  with  respect  to  real  estate 
or  chattel,  excluding  annual  growing 
crops. 

Production  loss  means  verifiable 
damage  or  destruction  with  respect  to 
annual  growing  crops. 

Security  value  means  the  Agency- 
established  market  value  of  property 
(less  the  value  of  any  prior  liens')  used 
as  security  for  a  loan  under  this  part  as 
of  the  date  of  the  closing  of  the  loan. 

United  States  means  each  of  the 
several  States,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands  of  the 
United  States,  Guam,  American  Samoa, 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands. 

Working  capital  means  cash  available 
to  conduct  normal  daily  farming  or 
ranching  operations  including,  but  not 
limited  to,  feed,  seed,  fertilizer, 
pesticides,  farm  or  ranch  supplies, 
cooperative  stock,  and  cash  rent 

§  764.3    EnMrgency  loan  furids  uses. 

(a)  Physical  losses — (1)  Real  estate 
losses.  Emergency  loans  may  be  used  to 
address  the  needs  of  the  farming 
operation  associated  with  physical 
losses  of  essential  real  estate  that  were 
the  result  of  a  disaster  to: 

(i)  Acquire  or  enlarge  the  farm,  as 
specified  in  §  1943. 16(a)  of  this  title,  as 
long  such  acquisition  or  enlargement 
does  not  cause  the  farm  to  exceed  the 
requirements  for  a  family  farm; 

(ii)  Replace  or  repair  buildings  or 
other  structures  which  are  essential  to 
the  ongoing  viability  of  the  operation. 
The  Agency  will  finance  such 
replacement  or  repair  only  to  the  extent 
that  the  structures  conform  to  industry 
standards  and  meet  the  needs  of  the 
operation  and  intended  purposes  of  the 
structure. 

(iii)  Pay  for  activities  to  promote  soil 
and  water  conservation  and  protection 
on  the  family  farm  as  specified  in 
§  1943.16(c)  of  this  title; 

(iv)  Pay  loan  closing  costs  related  to 
acquiring,  enlarging,  or  improving  the 
family  form  as  specified  in  §  1943.16(d) 
of  this  title,  that  an  applicant  cannot  pay 
from  other  sources; 

(v)  Replace  land  or  water  resources  on 
the  fomily  farm  which  resources  cannot 
be  restored; 

'  (vi)  Pay  costs  associated  with  land 
and  water  development  for  conservation 
or  use  purposes; 


(vii)  Establish  a  new  site  for  farm 
dwelling  and  service  buildings  outside 
of  a  flood  or  mudslide  area;  and 

(viii)  Replace  land  from  the  family 
farm  that  was  sold  or  conveyed  as  a 
direct  result  of  the  disaster,  if  such  land 
is  necessary  for  the  farming  operation  to 
be  effective. 

(2)  Chattel  losses.  Emergency  loans 
may  be  used  to  address  the  needs  of  the 
farming  operation  associated  with  the 
physical  losses  of  essential  chattel  that 
were  the  result  of  a  disaster  to: 

(i)  Pinchase  livestock  and  farm 
equipment,  including  but  not  limited  to 
quotas,  and  cooperative  stock  for  credit, 
production,  processing,  or  marketing 
purposes; 

(ii)  Pay  customary  costs  associated 
with  obtaining,  planning,  and  closing  a 
loan  that  an  applicant  cannot  pay  from 
other  sources  (e.g.  fees  for  legal, 
architectural,  and  other  technical 
services,  but  not  fees  for  agricultural 
management  consultation  and 
preparation  of  Agency  forms); 

(iii)  Repair  or  replace  essential 
household  contents  damaged  in  the 
disaster; 

(iv)  Pay  the  costs  to  restore  pereimials 
that  produce  an  agricultinal  commodity, 
to  the  stage  of  development  the 
damaged  perennials  had  obtained  prior 
to  the  disaster; 

(v)  In  the  case  of  a  farming  operation 
that  has  suffered  livestock  losses  not 
from  breeding  stock,  pay  essential  farm 
operating  and  family  household 
expenses;  and 

(vi)  Refinance  debt  (in  the  case  of 
Farm  Loan  Program  loan  debt,  as  long 
as  the  applicant  has  not  refinanced  the 
loan  more  than  4  times). 

(b)  Production  losses.  Emergency 
loans  may  be  used  to  address  the  losses 
of  the  farming  operation  associated  with 
production  of  agricultural  commodities 
(except  the  losses  associated  with  the 
loss  of  livestock)  of  the  farming 
operation  that  were  the  result  of  a 
disaster  to: 

(1)  Pay  costs  associated  with 
reorganizing  the  family  farm  to  improve 
its  profitability  except  that  such  costs 
shall  not  include  the  payment  of 
bankruptcy  expenses; 

(2)  Pay  annual  operating  expenses, 
which  include,  but  are  not  limited  to. 
feed,  seed,  fertilizer,  pesticides,  farm  or 
ranch  supplies,  cooperative  stock,  and 
cash  rent; 

(3)  Pay  costs  associated  with  Federal 
or  State-approved  standards  imder  the 
Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655  and  667)  if  the 
applicant  can  show  that  compliance  or 
non-compliance  with  the  standards  will 
cause  substantial  economic  injury; 


(4)  Pay  training  costs  required  or 
reconunended  by  the  Agency; 

(5)  Pay  essential  family  household 
expenses; 

(6)  Refinance  debt  (in  the  case  of  Farm 
Loan  Program  loan  debt,  as  long  as  the 
applicant  has  not  refinanced  the  loan 
more  than  4  times);  and 

(7)  Replace  lost  working  capital. 

§764.4    Eligibility  rsqulrements. 

(a)  General  borrower  eligibility 
requirements.  An  applicant  for  an 
Emergency  loan  must  meet  the 
following  requirements: 

(1)  Legal  capacity.  The  applicant  must 
have  the  legal  capacity  to  incur  the 
obligation  of  the  loan. 

(2)  Citizenship — (i)  Applicant  who  is 
an  individual.  The  individual  applicant 
must  be  a  citizen  of  the  United  States  or 
an  alien  lawfully  admitted  to  the  United 
States  for  permanent  residence  as 
determined  by  the  U.S.  Immigration  and 
Naturalization  Service. 

(ii)  Applicant  that  is  an  entity.  If  the 
applicant  is  an  entity,  the  majority 
interest  of  the  applicant  must  be  held  by 
individuals  who  are  citizens  of  the 
United  States  or  aliens  lawfully 
admitted  to  the  United  States  for 
permanent  residence,  as  determined  by 
the  U.S.  Inunigration  and  Naturalization 
Service. 

(3)  Family  farm  and  nonfarm 
enterprise.  The  applicant's  farming 
operation  must  qualify  as  a  fomily  farm 
and  must  not  be  a  nonfarm  enterprise. 

(4)  Established  farmer.  An  applicant 
must  be  an  established  farmer. 

(5)  Owner  and  operator  requirements. 
(i)  Loans  for  physical  losses  to  real 

estate.  In  the  case  of  a  loan  for  a  purpose 
specified  in  §  764.3(a)(1),  an  applicant 
must  be: 

(A)  The  owmer  and  operator  of  the 
farming  operation;  or 

(B)  An  operator  of  the  farming 
operation  whose  lease  on  the  affected 
real  estate  would  exceed  the  term  of  the 
loan  and  give  the  Agency  prior 
notification  of  the  termination  of  the 
lease  dining  the  term  of  the  loan,  and 
whose  lessor  would  provide  the  Agency 
a  mortgage  on  the  real  estate  as  seciuity 
for  the  loan. 

(ii)  Loans  for  physical  losses  to 
chattel.  In  the  case  of  a  loan  for  a 
piupose  specified  in  §  764.3(a)(2),  an 
applicant  must  be  the  operator  of  the 
farming  operation. 

(iii)  Loans  for  production  losses.  In 
thie  case  of  a  loan  for  a  piupose  specified 
in  §  764.3(b),  an  applicant  must  be  the 
operator  of  the  farming  operation. 

(6)  Entity  applicants.  For  entity 
applicants: 

(i)  If  the  owners  holding  a  majority 
interest  in  the  entity  applicant  are 
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related  by  blood  or  marriage,  at  least  one 
of  such  related  owners  must  operate  the 
family  farm. 

(ii)  If  the  owners  holding  a  majority 
interest  in  the  entity  applicant  are  not 
related  by  blood  or  marriage,  the 
majority  interest  holders  must  all 
operate  the  family  farm. 

(iii)  If  the  entity  appUcant  has  an 
operator  interest  in  any  other  fanning 
operation,  that  farming  operation  must 
not  exceed  the  requirements  of  a  family 
farm. 

(7)  Intent  to  continue  farming.  The 
applicant  must  demonstrate  the  intent 
to  continue  the  farm  operation  after  the 
disaster. 

(8)  Credit  history.  The  applicant  must 
demonstrate  a  credit  history  satisfactory 
to  the  Agency.  As  part  of  the  credit 
history  the  Agency  will  determine 
whether  the  applicant  has  dealt  with  the 
Agency  in  good  faith.  This  includes  the 
applicant  providing  current,  complete, 
and  truthhil  information  when  applying 
for  assistance  and  in  all  past  dealings 
with  the  Agency.  The  Agency  will  also 
examine  whether  the  applicant  has 
properly  fulfilled  its  obligations  to  other 
parties,  including  other  Federal 
agencies.  The  Agency  may  use  credit 
reports  or  any  other  available 
information  to  evaluate  credit  history. 

(9)  Availability  of  credit  elsewhere. 
The  applicant  must  be  unable  to  obtain 
sufficient  credit  elsewhere  at  reasonable 
rates  and  terms.  To  establish  this,  the 
applicant  must  obtain  written 
decUnations  of  credit  from  legally 
organized  commercial  lending 
institutions  within  reasonable  proximity 
of  the  applicant  that  specify  the  reasons 
for  the  declination  as  foUows: 

(i)  In  the  case  of  a  loan  for  $300,000 
or  more,  two  written  declinations  of 
credit  are  required; 

(ii)  In  the  case  of  a  loan  of  less  than 
$300,000,  one  written  declination  of 
credit  is  required;  and 

(iii)  In  the  case  of  a  loan  of  $100,000 
or  less,*the  Agency  may  waive  the 
requirement  for  obtaining  a  written 
declination  of  credit  if  the  Agency 
determines  that  it  would  pose  an  undue 
burden  on  the  applicant,  the  applicant 
certifies  that  they  cannot  get  credit 
elsewhere,  and  based  on  the  applicant's 
circumstances  credit  is  not  likely  to  be 
available; 

(iv)  Notwithstanding  the  applicant's 
submission  of  the  required  written 
declinations  of  credit,  the  Agency  may 
contact  other  commercial  lending 
institutions  within  reasonable  proximity 
of  the  applicant  and  make  an 
independent  determination  of  the 
applicant's  ability  to  obtain  credit 
elsewhere. 


(10)  Prior  debt  forgiveness.  The 
applicant  must  not  have  received  debt 
forgiveness  from  the  Agency  on  more 
than  one  occasion  on  or  before  April  4, 
1996.  or  any  time  after  April  4, 1996. 

(11)  Federal  judgment  lien.  The 
applicant's  property  must  not  be  subject 
to  a  Federal  judgment  lien  (other  than 

a  United  States  Tax  Court  lien). 

(12)  Managerial  ability.  The  applicant 
must  have  sufficient  managerial  ability 
to  assiu-e  reasonable  prospects  of  loan 
repayment,  as  determined  by  the 
Agency.  The  applicant  must 
demonstrate  this  managerial  ability  by 
education,  on-the-job  training,  or 
farming  experience  within  the  last  5 
years  that  covers  an  entire  production 
cycle. 

(13)  Borrower  training.  The  applicant, 
must  agree  to  meet  the  borrower  training 
requirements  in  accordance  with 
§1924.74  of  this  title. 

(14)  Prior  drug  convictions.  The 
applicant  cannot  have  been  convicted 
imder  Federal  or  State  law  of  planting, 
cultivating,  growing,  producing, 
harvesting,  or  storing  a  controlled 
substance,  as  defined  in  21  CFR  part 
1308,  during  the  current  crop  year  or  the 
previous  4  crop  years. 

(15)  Recovery  of  duplicative  benefits. 
The  applicant  must  agree  to  repay  any 
duplicative  Federal  assistance  to  the 
agency  providing  such  assistance.  A 
person  receiving  Federal  assistance  for  a 
major  disaster  or  emergency  is  liable  to 
the  United  States  to  the  extent  that  the 
assistance  duplicates  benefits  available 
to  the  person  for  the  same  piupose  from 
another  source. 

(b)  Additional  Emergency  loan 
eligibility  requirements — (1)  Timely  loan 
application.  A  loan  application  must  be 
received  by  the  Agency  not  later  than  8 
months  after  the  date  the  disaster  is 
declared  or  designated  in  the  county  of 
the  applicant's  fanning  operation. 

(2)  Qualifying  losses — (i)  Loss  must 
occur  in  a  disaster  area.  The  applicant 
may  seek  an  Emergency  loan  only  with 
respect  to  a  family  farm  that  had 
production  or  physical  losses  as  a  result 
of  a  disaster  in  a  disaster  area. 

(ii)  Eligible  production  loss.  For 
production  loss  loans,  the  applicant 
must  have  a  disaster  yield  that  is  at  least 
30  percent  below  the  normal  production 
yield  of  any  single  crop,  as  determined 
by  the  Agency,  that  comprises  a  basic 
part  of  an  applicant's  total  farming 
operation. 

(iii)  Eligible  physical  loss.  For 
physical  loss  loans,  the  applicant  must 
have  suffered  disaster-related  damage  to 
chattel  or  real  estate  essential  to  the 
fanning  operation,  to  household  items 
that  must  be  repaired  or  replaced,  to 


harvested  or  stored  crops,  or  to 
perennial  crops. 

(3)  Changes  in  ownership  structure. 
The  ownership  structine  of  a  family 
farm  may  change  between  the  time  of  a 
qualifying  loss  and  the  time  an 
Emergency  loan  is  closed.  In  such  case.y 
all  of  the  following  requirements  must 
be  met: 

(i)  The  applicant,  in  its  new  form, 
including  all  owners  must  meet  all 
applicable  eligibility  requirements 
contained  in  diis  section; 

(ii)  The  new  individual  applicant,  or 
all  owners  of  a  new  entity  applicant 
must  have  had  an  ownership  interest  in 
the  farming  operation  at  the  time  of  the 
disaster;  and 

(iii)  The  amount  of  the  loan  will  be 
based  on  the  percentage  of  the  former 
farming  operation  transferred  to  the  new 
applicant  and  in  no  event  will  the 
individual  portions,  aggregated,  equal 
more  than  would  have  been  authorized 
for  the  former  farming  operation. 

(4)  Insurance  requirement.  Emergency 
loan  funds  may  not  be  used  for  physical 
loss  purposes  (excluding  losses  to 
livestock)  imless  that  physical  property 
was  covered  by  general  hazard 
insurance  at  the  time  that  the  damage 
caused  by  the  natural  disaster  occmred. 
The  level  of  the  coverage  in  effect  at  the 
time  of  the  disaster  must  have  been  the 
tax  or  cost  depreciated  value,  whichever 
is  less.  Chattel  property  must  have  been 
covered  at  the  tax  or  cost  depreciated 
value,  whichever  is  less,  when  such 
insurance  was  readily  available  and  the 
benefits  of  the  coverage  (i.e.  the  amoimt 
of  coverage  equaling  the  lesser  of  the 
property's  tax  or  cost  depreciated  value) 
justify  the  cost  of  the  insurance. 

§764^    Limitations. 

(a)  General  limitations — (1)  Hfgh/y 
erodible  soil  and  wetlands  conservation. 
The  Agency  will  not  make  a  loan  imder 
this  part  for  any  pinpose  that 
contributes  to  erosion  of  highly-erodible 
land  or  the  conversion  of  wetlands  to 
{Htjduce  an  agricultural  commodity. 

(2)  Construction.  Any  construction 
financed  by  the  Agency  must  comply 
with  applicable  Federal,  State,  local, 
and  industry  building  standards  and 
subpart  A  of  part  1924  of  this  title. 
-     (3)  Refinancing.  Emergency  loan 
funds  may  not  be  used  to  refinance 
consumer  debt,  such  as  automobile 
loans,  or  credit  card  debt  unless  such 
credit  card  debt  is  directly  attributable 
to  the  farming  operation. 

(b)  Restriction  on  loan  amount.  An 
Emergency  loan  may  not  exceed  the 
lesser  of: 

(1)  The  amoimt  of  credit  necessary  to  ' 
restore  the  family  farming  operation  to 
its  pre-disaster  condition; 
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(2)  In  the  case  of  a  physical  loss  loan, 
the  total  eligible  physical  losses  caused 
by  the  disaster;  or 

(3)  In  the  case  of  a  production  loss 
loan,  100  percent  of  die  total  actual 
production  loss  sustained  by  the 
applicant  calculated  pursuant  to 
paragraph  (d)  of  this  section. 

(c)  Maximum  cumulative  loan 
principal.  The  maximum  cmnulative 
Emergency  loan  principal  that  any 
individual  or  entity  may  have 
outstanding  is  $500,000. 

(d)  Production  losses.  The  applicant's 
actual  production  loss  with  respect  to  a 
crop  is  calciUated  as  follows: 

(1)  Subtract  the  applicant's  disaster 
yield  from  the  applicant's  normal 
production  yield  to  determine  the 
applicant's  per  acre  production  loss; 

(2)  Multiply  the  applicant's  per  acre 
production  loss  by  the  number  of  acres 
of  the  fanning  operation  devoted  to  the 
crop  to  determine  the  volume  of  the 
production  loss; 

(3)  Multiply  the  volume  of  the 
applicant's  production  loss  by  the 
market  price  for  such  crop  as 
determined  by  the  Agency  to  determine 
the  dollar  value  for  the  production  loss; 
and 

(4)  Subtract  any  other  disaster  related 
compensation  or  insurance  indemnities 
received  or  to  be  received  by  the 
applicant  for  the  production  loss. 

(e)  Physical  loss — (1)  Amount  of  loss. 
The  applicant's  total  eligible  physical 
loss  is  calculated  as  follows: 

(i)  Add  the  allowable  costs  associated 
with  replacing  or  repairing  chattel 
covered  by  hazard  insiuance  (excluding 
labor,  machinery,  equipment,  or 
materials  contributed  by  the  applicant 
to  repair  or  replace  chattel); 

(ii)  Add  the  allowable  costs  associated 
with  repairing  or  replacing  real  estate, 
covered  by  hazard  insinance; 

(iii)  Add  the  value  of  livestock  and 
livestock  products  (such  valuation  will 
be  based  on  a  national  or  regional 
valuation  of  species  or  product 
classification,  whichever  the  Agency 
determines  is  more  accinate); 

(iv)  Add  the  allowable  costs  to  restore 
perennials,  which  produce  an 
agricultural  commodity,  to  the  stage  of 
development  the  damaged  perennials 
had  obtained  prior  to  the  disaster; 

(v)  Add,  in  the  case  of  an  applicant 
that  is  an  individual,  the  allowable  costs 
associated  with  repairing  or  replacing 
essential  household  contents,  not  to 
exceed  $20,000;  and  . 

(vi)  Subtract  any  other  disaster-related 
compensation  or  insinance  indemnities 
received  or  to  be  received  by  the 
applicant  for  the  loss  or  damage  to  the 
chattel  or  real  estate. 


(2)  Documentation.  In  the  case  of 
physical  losses  associated  with 
livestock,  the  applicant  must  have 
written  dociunentation  of  the  inventory 
of  livestock  and  records  of  livestock 
product  sales  sufficient  to  allow  the 
Agency  to  value  such  livestock  or 
livestock  products  just  prior  to  the  loss. 

§764.6    Interest  rat*. 

The  interest  rate  applicable  for  an 
Emergency  loan  will  be  the  lower  of  the 
interest  rate  at  the  time  of  either  loan 
approval  or  loan  closing  and  in  no  event 
shall  exceed  8  percent  annually. 

§764.7    l.oant«rms. 

(a)  Basis  for  repayment.  The  Agency 
schedules  repayment  of  Emergency 
loans  based  on  the  useful  life  of  the  loan 
security,  the  applicant's  repayment 
ability,  and  the  type  of  loss. 

(b)  Minimum  payment  requirement. 
The  repayment  schedule  must  include 
at  least  one  payment  every  year. 

(c)  Repayment  of  loans  for  annual 
operating  expenses.  Emergency  loans 
for  aimual  operating  expenses,  except 
those  expenses  associated  with 
establishing  a  perennial  crop,  must  be 
repaid  within  12  months.  The  Agency, 
however,  may  extend  this  term  to  not 
more  than  18  months  to  accommodate 
the  production  cycle  of  the  agricultural 
commodities  of  die  farming  operation. 

(d)  Repayment  of  loans  for  production 
or  physical  losses  to  chattel.  The 
repajmient  schedule  for  loans  for 
production  losses  or  physical  losses  to 
chattel  (including  but  not  limited  to 
assets  with  an  expected  life  between  1 
and  7  years)  may  not  exceed  7  years.  If 
necessary  to  improve  the  repayment 
ability  of  the  loan  and  real  estate 
security  is  available,  the  term  of  the  loan 
may  be  extended  up  to  a  total  length  not 
to  exceed  20  years. 

(e)  Repayment  of  loans  for  physical 
losses  to  real  estate.  The  repayment 
schedule  for  loans  for  physical  losses  to 
real  estate  is  based  on  repayment  ability 
of  the  applicant  and  the  useful  life  of 
the  security,  but  in  no  case  will  the  term 
of  repayment  exceed  40  years. 

§  764.8    Repayment  and  security 
requirements. 

(a)  General  requirements — (1)  Ability 
to  repay.  The  applicant  must  submit  a 
feasible  plan  that  demonstrates  the 
applicant's  ability  to  repay  the  loan.  The 
plan  also  must  demonstrate  that  the 
applicant  will  meet  all  other  credit 
needs  and  obligations,  including 
judgments,  for  which  the  applicant  is 
legally  responsible. 

(2)  Sufficient  equity.  The  applicant 
must  have  sufficient  equity  in  the 
security  pledged  for  an  Emergency  loan 


to  provide  adequate  security  for  the  loan 
except  as  permitted  in  paragraph  (f)  of 
this  section.  The  applicant  must  provide 
additional  security,  if  available,  not  to 
exceed  150  percent  of  the  loan  amount. 
(3)  Interests  in  property  not  owned  by 
the  applicant.  Interests  in  property  not 
owned  by  the  applicant  (such  as  leases 
that  provide  a  mortgageable  value,  water 
rights,  easements,  mineral  rights,  and 
royalties)  can  be  offered  as  security  for 
the  loan  and  will  be  considered  in 
determining  whether  adequate  security 
is  available. 

(b)  Real  estate  loans.  In  the  case  of  an 
Emergency  loan  for  real  estate  losses, 
the  loan  shall  be  secured  at  a  minimum 
by  the  real  estate  that  is  being 
purchased,  repaired,  replaced,  or 
improved  with  the  loan  funds. 
,   (c)  Chattel  and  production  loans.  In 
the  case  of  an  Emergency  loan  for 
chattel  and  production  losses,  the  loan 
shall  be  secured,  at  a  minimum,  by  the 
chattel  that  is  being  purchased, 
repaired,  replaced,  refinanced,  or 
produced  with  the  loan  funds. 

(d)  Agency  lien  position — (1)  Real 
estate  security.  If  real  estate  is  pledged 
as  security  for  a  loan,  the  Agency  must 
obtain  a  first  lien,  if  available,  on  the 
real  estate.  When  a  first  lien  is  not 
available,  the  Agency  may  take  a  junior 
lien  under  the  following  conditions: 

(i)  The  prior  lien  does  not  contain  any 
provision  that  may  jeopardize  the 
Agency's  interest  or  the  applicant's 
ability  to  repay  the  loan  to  the  Agency; 

(ii)  Prior  lienholders  agree  to  notify 
the  Agency  of  acceleration  and 
foreclosure  whenever  State  law  or  other 
arrangements  do  not  require  such 
notice;  and 

(iii)  The  applicant  must  agree  to 
obtain  permission  from  the  Agency 
prior  to  granting  any  additional  security 
interests  in  the  real  estate. 

(2)  Hea7  estate  held  under  a  purchase 
contract.  If  the  real  estate  offered  as 
security  is  held  under  a  recorded 
purchase  contract: 

(i)  The  applicant  must  provide  a 
security  interest  in  the  real  estate; 

(ii)  The  applicant  and  the  purchase 
contract  holder  must  agree  in  writing 
that  any  insurance  proceeds  received  to 
compensate  for  real  estate  losses  will  be 
used  only  to  replace  or  repair  the 
damaged  real  estate; 

(iii)  The  applicant  must  refinance  the 
existing  purchase  contract,  or 
demonstrate  that  financing  is  not 
available,  if  an  acceptable  contract  of 
sale  caimot  be  negotiated  or  the 
purchase  contract  holder  refuses  to 
agree  to  apply  all  the  insurance 
proceeds  to  repair  or  replace  the 
damaged  real  estate  and  wants  to  retain 
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some  of  the  proceeds  as  an  extra 
payment  on  the  balance  owed; 

(iv)  The  purchase  contract  must  not 
be  subject  to  summary  cancellation  on 
default  and  must  not  contain  any 
provisions  that  are  contrary  to  the 
Agency's  best  interests;  and 

(v)  The  contract  holder  must  agree  in 
writing  to  notify  the  Agency  of  any 
breach  by  the  purchaser,  and  give  the 
Agency  the  option  to  rectify  the 
conditions  that  amount  to  a  breach 
within  30  days  after  the  date  the  Agency 
receives  written  notice  of  the  breach. 

(3)  Chattel  security.  If  chattel  property 
is  pledged  as  security  for  a  loan  the 
Agency  must  obtain  a  first  lien  on  the 
chattel  that  is  being  piuchased, 
repaired,  replaced,  refinanced,  or 
produced  with  the  loan  funds. 

(e)  Same  security  for  multiple  loans. 
The  same  property  may  be  pledged  as  - 
security  for  more  than  one  Farm  Loan 
PrcMzram  loan. 

{i)  Lack  of  adequate  security.  When 
adequate  seciuity  is  not  available 
because  of  the  disaster,  the  loan 
application  may  be  approved  if  the 
Agency  determines,  based  on  the  plan 
required  in  paragraph  (a)(1)  of  this 
section,  that  there  is  a  reasonable 
assurance  that  the  applicant  has  the 
ability  to  repay  the  loan  (based  on  an 
on-going  operational  basis,  excluding 
special  one-time  sources  of  income  or 
expenses)  provided: 

(1)  The  applicant  has  pledged  as 
collateral  for  the  loan,  aU  available 
personal  and  business  collateral,  except 
those  items  listed  in  paragraphs  (h)(1) 
and  (h)(2)  of  this  section; 

(2)  "Hie  feasible  plan^  approved  by  the 
A^ncy,  indicates  the  loan  will  be 
repaid  based  upon  the  applicant's 
production  and  income  history  and 
addresses  applicable  pricing  risks 
through  the  use  of  marketing  contracts, 
hedging,  options,  revenue  insurance  or 
similar  risk  management  practices; 

(3)  The  applicant  has  had  positive  net 
cash  farm  income  in  at  least  3  of  the  past 
5  years;  and 

(4)  The  applicant  has  given  the 
Agency  an  assignment  on  any  USDA 
program  payments  to  be  received. 

(g)  Conditions  for  taking  other  assets 
as  security — (1)  Conditions.  In  addition 
to  the  requirements  for  adequate  and 
additional  security,  the  Agency  will  take 
a  security  interest  in  other  assets  (other 
than  assets  Listed  imder  the  exceptions 
in  paragraph  (h)  of  this  section),  if 
available,  when: 

(i)  An  applicant  has  non-essential 
assets  that  are  not  being  converted  to 
cash  to  reduce  the  loan  amount;  or 

(ii)  The  real  estate  seciuity  and  chattel 
security  do  not  provide  adequate 
security  for  the  loan. 


(2)  List  of  other  assets.  Other  assets 
may  include: 

(i)  A  pledge  of  real  estate  or  chattel  by 
a  third  party; 

(ii)  Patents,  copyrights,  life  insiuance, 
stocks,  other  securities,  and 
membership  in  cooperatives,  owned  by 
the  applicant; 

(iii)  Assets  owned  by  an  applicant 
that  cannot  be  converted  to  cash 
without  jeopardizing  the  farm  operation; 
and 

(iv)  Non-essential  assets  owned  by  the 
applicant  with  an  aggregate  value  in 
excess  of  $5,000. 

(h)  Exceptions  to  security 
requirements.  The  Agency  will  not  take 
a  security  interest  in  certain  property  in 
the  following  situations: 

(1)  The  property  proposed  as  Secimty 
has  environmental  contamination, 
restrictions,  or  historical  impact  that 
could  impair  the  value  or  expose  the 
Agency  to  potential  liability; 

(2)  The  Agency  cannot  obtain  a  valid 
lien  on  the  security; 

(3)  The  applicant's  personal  residence 
and  appurtenances  are  on  a  parcel  of 
land  separate  and  apart  from  that  real 
estate  being  used  as  adequate  security 
for  the  loan;  or 

(4)  The  applicant's  other  assets  are 
used  for  farming  or  for  essential  living 
expenses  and  are  not  needed  for   ' 
security  purposes,  including  but  not 
limited  to,  subsistence  livestock,  cash  or 
special  cash  collateral  accounts, 
retirement  accounts,  personal  vehicles, 
household  goods,  and  small  tools  and 
equipment  such  as  hand  tools,  power 
lawn  mowers. 

(i)  Requirements  for  security.  (1)  For 
loans  over  $25,000,  title  clearance  is 
required  when  real  estate  is  taken  as 
seciuity. 

(2)  For  loans  of  $25,000  or  less,  when 
real  estate  is  taken  as  security,  a 
certification  of  ownership  in  real  estate 
is  required.  Certification  of  ownership 
may  be  in  the  form  of  an  affidavit  which 
is  signed  by  the  applicant,  naming  the 
record  owner  of  the  real  estate  in 
question  and  listing  the  balances  due  on 
all  known  debts  against  the  real  estate. 
Whenever  the  loan  approving  official  is 
luicertain  of  the  record  owner  or  debts 
against  the  real  estate  security,  a  title 
search  is  required. 

(j)  Taking  Indian  Trust  lands  as 
security.  The  Agency  may  take  a  lien  on 
Indian  Trust  lands  as  security  provided 
that  the  requirements  of  §  1943.19(a)(7) 
of  this  title  are  satisfied. 

f  764.9    Appraisal  and  valuation 
raquiranwnts. 

(a)  Establishing  value  for  real  estate. 
Real  estate  appraisals  conducted 
pursuant  to  this  part  may  be  completed 


by  designated  appraisers  or  contract 
appraisers  and  shall  conform  to  the 
Uniform  Standards  of  Professional 
Appraisal  Practice  guidelines  and 
standards  in  accordance  with  §  761.8  of 
this  chapter. 

(b)  Establishing  value  for  agricultural 
commodities  and  equipment.  Valuations 
of  agricultiiral  commodities  and 
equipment  shall  be  established  as 
follows: 

(1)  The  security  value  of  the  annual 
agricultural  commodities  production 
(excluding  livestock)  will  be  100 
percent  of  the  amoimt  loaned  for  annual 
operating  and  essential  family 
household  expenses,  or  the  amount  of 
expected  crop  revenue,  excluding  farm 
program  and  insurance  pajmients, 
whichever  is  lower. 

(2)  The  value  of  livestock  and 
equipment  will  be  the  market  value  as 
determined  by  the  Agency  in 
accordance  with  §  761.8  of  this  chapter. 

(c)  Assets  damaged  by  the  disaster.  In 
the  case  of  farm  assets  damaged  by  the 
disaster,  the  value  of  such  seciuity  shall 
be  established  as  of  the  day  before  the 
disaster  occiured. 

§  764.1 0    Insurance  for  loan  security. 

(a)  Adequacy  of  insurance.  An 
applicant  must  obtain  insurance, 
consistent  with  this  section,  equal  to  the 
lesser  of  the  value  of  the  security  at  the 
time  of  loan  closing,  or  the  principal  of 
the  loan. 

(b)  Hazard  insurance.  All  security 
(except  growing  crops)  must  be  covered 
by  hazard  insiuance  if  it  is  readily 
available  {i.e.  sold  by  insurance  agents 
in  the  applicants  normal  trade  area)  and 
economically  feasible. 

(c)  Flood  or  mudslide  insurance.  Real 
estate  security  located  in  flood  or 
mudslide  prone  areas,  as  determined  by 
the  Agency,  miist  be  covered  by  flood  or 
mudsUde  insurance. 

(d)  Crop  insurance — (1)  Requirement 
to  obtain  crop  insurance.  Except  as 
provided  in  paragraph  (d)(2)  of  this 
section,  prior  to  closing  the  loan,  the 
applicant  must  have  obtained  at  least 
the  catastrophic  risk  protection  level  of 
crop  insurance  coverage  for  the  crop 
during  the  crop  year  for  which  the  loan 
is  sought  for  eadi  crop  which  is  a  basic 
part  of  an  applicant's  total  farming 
operation,  ijf  such  insurance  is  available, 
unless  the  applicant  executes  a  written 
waiver  of  any  emeigency  crop  loss 
assistance  with  respect  to  such  crop. 

(2)  Exception.  Growing  crops  used  to 
provide  adequate  security  must  be 
covered  by  crop  insurance  if  such 
insurance  is  available. 

(e)  Indemnities.  A  borrower  must: 
(1)  List  the  Agency  as  loss  payee  for 

the  insurance  indenmity  pajrment  or  as 
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a  beneficiary  of  a  mortgagee  loss  payable 
clause;  and 

(2)  In  the  case  of  crop  insurance, 
execute  an  assignment  of  indemnity  in 
favor  of  the  Agency. 

§764.11    Charges  and  fees. 

The  applicant  must  pay  all  filing, 
recording,  notary,  and  lien  search  fees 
necessary  to  process  and  close  a  loan. 
The  applicant  may  pay  or  be  reimbursed 
for  these  fees  from  Emergency  loan 
funds. 

PART  1945— EMERGENCY 

2.  Subparts  B,  C  and  D  are  removed. 

Signed  at  Washington,  DC,  on  December 
31,  2001. 
I.B.  Penn, 

Under  Secretary  for  Faim  and  Foreign 
Agricultural  Services. 
(FR  Doc.  02-359  Filed  1-7-02;  8:45  am] 
BILUNG  CODE  3410-OS-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart90S 

[Doctet  No.  FV01-905-2 IFR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  In  FMrWa;  Modifying 
Procedures  and  Establishing 
Regulations  To  Limtt  the  Votume  of 
Small  Red  Seedless  Grapefrutt 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Interim  final  rule  with  request 

for  comments. 

summary:  This  rule  modifies  the 
procedures  used  to  limit  the  voliune  of 
sizes  48  and  56  red  seedless  grapefruit 
entering  the  fresh  market  imder  the 
marketing  order  for  oranges,  grapefiniit, 
tangerines,  and  tangelos  grown  in 
Florida  (order).  The  order  is 
administered  locally  by  the  Citrus 
Administrative  Committee  (Committee). 
This  rule  increases  the  number  of  weeks 
available  imder  weekly  percentage  of 
size  regulation  from  11  weeks  to  22 
weeks  and  institutes  weekly  percentages 
for  6  additional  weeks  of  the  2001-02 
season.  It  will  be  beneficial  to  have  the 
additional  weeks  available,  when 
necessary,  to  help  stabilize  the  market 
and  improve  grower  returns.  The 
percentages  established  for  the  2001-02 
season  are  intended  to  supply  enough 
small  red  seedless  grapefruit  without 
saturating  all  markets  with  small  sizes. 
DATES:  Effective  January  7,  2002; 
comments  received  by  January  23,  2002 
will  be  considered  prior  to  issuance  of 


a  final  rule.  Pursuant  to  the  Paperwork 
Reduction  Act,  comments  on  the 
information  collection  biuden  must  be 
received  by  March  1 1 .  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  1400 
Independence  Avenue,  SW  Stop  0237, 
Washington.  DC  20250-0237;  Fax:  (202) 
720-8938,  or  e-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://www.ams.usda.gov/fv/ 
moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Marketing 
Specialist,  Southeast  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  PO  Box  2276,  Winter 
Haven,  Florida,  33881;  telephone:  (863) 
324-3375,  Fax:  (863)  325-8793;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW  Stop  0237,  Washington.  DC 
20250-0237;  telephone:  (202)  720-2491, 
Fax:  (202) 720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue,  SW  Stop  0237,  Washington.  DC 
20250-0237;  telephone:  (202)  720-2491, 
Fax:  (202)  720-8938,  or  E-mail: 
Jay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
interim  final  rule  is  issued  imder 
Marketing  Agreement  84  and  Marketing 
Order  No.  905,  both  as  amended  (7  CFR 
part  905),  regulating  the  handling  of 
oranges,  grapefruit,  tangerines,  and 
tangelos  grown  in  Florida,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 
The  Department  of  Agriculture 

(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws. 


regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  iriiabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  modifies  the  procedures 
used  to  limit  the  volume  of  sizes  48 
(3*/i6  inches  minimum  diameter)  and  56 
{3Viii  inches  minimum  diameter)  red 
seedless  grapefruit  entering  the  fresh 
market  imder  the  order  by  increasing 
the  number  of  weeks  available  under 
weekly  percentage  of  size  regulation 
from  11  weeks  to  22  weeks.  This  rule 
also  institutes  weekly  percentages  for  6 
additional  weeks  of  the  2001-02  season. 
It  will  be  beneficial  to  have  the 
additional  weeks  available,  when 
necessary,  to  help  stabilize  the  market 
and  improve  grower  returns.  This  rule  is 
intended  to  supply  enough  small  red 
seedless  grapefruit  without  saturating 
all  markets  with  small  sizes  during 
2001-02. 

Section  905.52  of  the  order  provides 
authority  to  limit  shipments  of  any 
grade  or  size,  or  both,  of  any  variety  of 
Florida  citrus.  Such  limitations  may 
restrict  the  shipment  of  a  portion  of  a 
specified  grade  or  size  of  a  variety. 
Under  such  a  limitation,  the  quantity  of 
such  grade  or  size  a  handler  may  ship 
during  a  particular  week  would  be 
established  as  a  percentage  of  the  total 
shipments  of  such  variety  by  such 
handler  in  a  prior  period,  established  by 
the  Committee  and  approved  by  the 

USDA. 

Section  905.153  of  the  regulations 
provides  procedures  for  limiting  the 
volume  of  small  red  seedless  grapefruit 
entering  the  fresh  market.  The 
procedures  specify  that  the  Committee 
may  recommend  diat  only  a  certain 
percentage  of  sizes  48  and  56  red 
seedless  grapefruit  be  made  available  for 
shipment  into  fi^sh  market  channels  for 
any  week  or  weeks  during  the  regulatory 
period.  Currently,  the  regulation  period 
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covers  1 1  weeks  starting  the  third 
Monday  in  September.  Under  such  a 
limitation,  the  quantity  of  ^zes  48  and 
56  red  seedless  grapefruit  that  may  be 
shipped  by  a  handler  diuing  a  regulated 
week  is  calculated  using  the 
recommended  percentage.  By  taking  the 
recommended  weekly  percentage  times 
the  average  weekly  volume  of  red. 
seedless  grapefruit  handled  by  such 
handler  in  the  previous  five- seasons, 
handlers  can  calculate  the  total  volume 
of  sizes  48  and  56  they  may  ship  in  a 
regulated  week. 

This  rule  expands  the  weeks  available 
for  limiting  the  volume  of  small  red 
seedless  grapefruit  entering  the  £resh 
market  firom  the  flrst  1 1  weeks  of  each 
season  to  the  first  22  weeks.  This  adds 
11  weeks  to  a  tool  that  has  been 
effective  in  stabilizing  the  market  and  in 
improving  retiuns  to  growers.  This  rule 
also  establishes  weekly  base  percentages 
for  6  additional  weeks  of  the  2001-02 
season.  The  Committee  recommended 
the  percentages  be  set  at  40  percent  for 
the  first  3  weeks  (December  3  through 
Decejnber  23)  and  30  percent  for  the 
remaining  eight  weeks  (December  24 
through  February  17)  of  the  second  11 
weeks.  These  actions  are  based  on 
unanimous  recommendations  of  the 
Committee  made  at  meetings  on  May  22, 
2001.  and  August  29,  2001.  Because  of 
the  current  timeframe,  this  action 
establishes  weekly  percent^es  for  the  6 
remaining  weeks  of  the  second  11 -week 
regulatory  period  (January  7  through 
February  17,  2002). 

At  the  May  22,  2001,  meeting,  the 
Committee  also  unanimously  voted  to 
establish  percentage  of  size  regulation 
for  the  first  11  weeks  of  the  season 
(September  17  through  December  2, 
2001).  The  Committee's  initial 
recommendation  was  issued  as  a 
proposed  rule  published  in  the  Federal 
Re^ster  on  July  31,  2001  (66  FR  39459). 
No  comments  were  received  during  the 
comment  period,  which  expired  August 
10,  2001.  At  the  August  29,  2001 
meeting,  the  Committee  imanimously 
recommended  adjusting  the  proposed 
percentages.  The  Committee's  revised 
recommendation  was  issued  as  an 
interim  final  rule  published  in  the 
Federal  Register  on  September  26,  2001 


(6»  FR  49088).  No  comments  were 
received  during  the  comment  period, 
which  expired  October  9,  2001. 

The  first  action  considered  in  this 
rulemaking  modifies  the  procedures  for 
limiting  the  volume  of  small  red 
seedless  grapefruit  entering  the  iresh 
market  as  specified  in  §  905.153  of  the 
order.  This  change  increases  the  number 
of  weeks  available  for  regulation  from 
the  first  11  weeks  of  each  season  to  the 
first  22  weeks.  The  red  seedless 
grapefruit  season  runs  approximately  33 
weeks,  from  mid-September  through 
May.  Prior  to  this  rule,  only  the  first  11 
weeks  of  a  season  could  be  regulated  to 
control  shipments  of  sizes  48  and  56  red 
seedless  grapefruit.  This  change  in  itself 
does  not  limit  shipments,  but  expands 
the  weeks  available  for  percentage  of 
size  regulation  to  22  weeks  so  small 
sizes  can  be  regulated  for  an  additional 
11  weeks,  if  needed. 

The  original  rule  creating  §  905.153 
(December  31.  1996,  61  FR  69011) 
established  procedures  for  percentage  of 
size  regulation  of  small  red  seedless 
grapefruit.  "This  rule  provided  a  tool,  if 
needed,  to  help  stabilize  the  price  and 
supply  of  red  seedless  grapefruit.  The 
procedures  were  established  to  cover  an 
11 -week  period  to  address  problems 
associated  with  the  oversupply  of  small- 
sized  red  seedless  grapefruit  early  in  the 
season.  The  Committee  believed  the 
overshipment  of  early,  small-sized  fruit 
was  depressing  the  market  for  all  red 
seedless  grapefruit,  cmd  concluded 
having  a  tool  to  limit  the  amount  of 
small  red  grapefruit  entering  the  fresh 
market  would  be  very  helpfril  in 
addressing  this  problem. 

Under  tne  original  procedures, 
authority  to  limit  shipments  of  sizes  48 
and  56  red  seedless  grapefruit  was 
established  for  the  period  starting  the 
third  Monday  in  September  through  the 
next  1 1  weeks.  The  Committee 
recommended  11  weeks  at  the  time 
because  the  majority  of  small  sizes  were 
being  shipped  during  this  period.  By  the 
end  of  the  11  weeks,  fruit  had  begun  to 
size  naturally,  and  there  were  fewer 
small  sizes  available. 

However,  this  is  no  longer  the  case. 
The  fruit  is  not  sizing  as  it  has  in  past 
seasons  for  reasons  yet  to  be 


determined.  This  leeives  a  larger  supply 
of  smaller  sizes  available  later  in  the 
season.  For  the  past  three  seasons,  the 
volume  of  small  sizes  available  from 
December  through  February  has  been 
much  larger  than  in  past  seasons. 
Returns  on  red  seedless  grapefroiit  have 
also  been  declining  during  this  period. 
The  Committee  has  concluded  that  the 
problems  associated  with  small  red 
seedless  grapefruit  have  begun  to  extend 
beyond  the  11 -week  regulation  period. 
The  Committee  believes  the  increased 
volumes  of  small  red  seedless  grapefruit 
shipped  or  available  to  be  shipped 
during  the  middle  of  the  season  is 
having  a  detrimental  effect  on  the 
market.  The  Committee  recommended 
increasing  the  weeks  available  for 
percentage  of  size  regulation  to  address 
this  problem. 

The  last  three  seasons,  1998-99, 
1999-2000,  2000-01,  have  shown  a 
marked  increase  in  the  voliune  of  small- 
sized  red  seedless  grapefruit  available 
later  in  the  season.  For  these  three 
seasons,  the  percentage  of  the  crop 
represented  by  small  sizes  in  the  month 
of  February  has  averaged  51  percent. 
This  compares  to  an  average  of  26 
percent  for  the  same  month  for  the  three 
prior  seasons  (1995-98).  In  fact,  the  last 
three  seasons  have  averaged  a  greater 
percentage  of  smaller  sizes  across  each 
month,  October  through  February,  than 
over  the  three  previous  seasons.  The 
trend  across  the  last  six  seasons  has 
been  a  continuing  increase  in  the 
volume  of  small  sizes  as  a  percentage  of 
the  overall  crop.  This  is  most 
tframatically  evidenced  by  the  72 
percent  increase  in  small  sizes  as  a 
percentage  of  the  overall  crop  from 
February  1996  to  February  2001. 

The  available  volumes  of  small-sized 
red  seedless  grapefruit  in  December, 
January,  and  February  for  the  1998-99, 
1999-2000,  and  2000-01  seasons  were 
comparable  or  exceeded  volimies 
available  for  October,  November,  and 
December  for  the  1995-96, 1996-97, 
and  1997-98  seasons.  The  following 
chart  that  shows  the  volume  of  sizes  48 
and  smaller  red  seedless  grapefruit 
available  for  these  months  as  a 
percentage  of  the  total  crop. 


Sizes  48  and  Smaller  as  a  Percentage  of  Total  Crop 
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It  was  following  the  1995-96  season 
that  the  Committee  began  its  initial 


discussions  regarding  the  need  to 
control  the  volume  of  small-sized  red 


seedless  grapefruit  entering  the  fr«sh 
market  early  in  the  season.  Percentage  of 
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size  regulation  was  first  used  to  control 
the  volimie  of  small  sizes  during  the 
first  11  weeks  of  the  1997-98  season. 
Small  sizes  were  problem  at  those 
volimie  levels  for  the  months  of  October 
through  December  for  the  1995-96, 
1996-97,  and  1997-98  seasons.  Having 
comparable  or  gjreater  volumes  of  small 
sizes  available  during  midseason  also 
represents  a  problem  for  the  industry. 

The  University  of  Florida,  Citrus 
Research  and  Education  Center 
published  an  estimated  cost  of 
production  per  acre  for  the  2000-2001 
season.  The  cost  to  produce  Florida 
citrus  fruit  for  the  fresh  market  was 
estimated  at  $882.25  per  acre  for  the 
SunRidge  area,  or  the  interior  of  the 
state,  $907.72  per  acre  for  the  Gulf 
production  area,  and  $974.46  per  acre 
for  the  Indian  River  area,  or  the  Atlantic 
coast  region.  Using  an  average  of  these 
estimates,  it  cost  approximately  $921 
per  acre  to  cultivate  citrus  for  the  fresh 
market  in  2000-2001.  This  average 
represents  a  somewhat  lower  cost  of 
production  than  what  most  growers  of 
red  seedless  grapefruit  experience 
because  a  major  share  of  production  is 
in  the  Indian  River  area. 

During  the  past  five  seasons,  red 
seedless  grapefruit  production  has 
averaged  around  409  boxes  (I'/s 
bushels)  per  acre.  For  the  2000-2001 
season,  the  average  on-tree  value  for  red 
seedless  grapefruit  is  estimated  at  $2.10 
per  box.  Using  these  numbers,  total  on- 
tree  revenue  for  the  2000-2001  season 
calculates  as  approximately  $859  per 
acre.  When  combined  with  the  cost  of 
production,  the  average  red  seedless 
grapefruit  producer  in  Florida  had  a 
negative  return  of  more  than  $62  per 
acre  or  a  $0.15  per  box  loss. 

On-tree  returns  have  been  at  below 
production  costs  for  all  but  one  of  the 
last  eight  seasons.  Eleven- week 
regulation  has  helped.  Growers  have 
benefited  from  several  years  of 
increased  on-tree  returns  due  to 
percentage  of  size  regulation.  While  11- 
week  regulation  has  improved  the 
situation,  it  has  not  solved  all  the 
problems. 

For  the  first  time  since  the  1997-98 
season,  grower  returns  have  again 
decreased.  Total  on-tree  returns 
declined  fixjm  $3.36  during  the  1999- 
2000  season  to  $2.10  for  the  2000-01 
season.  On-tree  returns  for  fr«sh  red 
~    grapefruit  also  declined  by  22  percent. 
Comparing  on-tree  returns  for  fresh 
sales  by  month,  shows  that  for  the 
seasons  1997-98, 1998-99.  and  1999- 
2000,  there  was  an  average  decline  in 
returns  of  $.60  per  box  from  November 
to  February.  When  you  combine  this 
$.60  reduction  with  the  average  volume 
of  4.7  million  boxes  of  all  red  seedless 


grapefrxiit  moved  during  this  period,  the 
drop  in  revenue  to  growers  is  nearly 
$2.8  million.  During  a  period  when 
growers  are  struggling  to  realize  returns 
that  at  least  equal  the  cost  of 
production,  this  $.60  can  mean  the 
difference  between  profit  and  loss. 

A  similar  situation  is  observable  with 
f.o.b.  prices.  F.o.b.  prices  have  stabilized 
somewhat  under  11-week  regulation. 
However,  while  it  has  helped  eliminate 
dnunatic  drops  in  price  during  the  first 
11  weeks,  prices  have  continued  to 
decrease  throughout  the  season.  In  the 
three  seasons  1998-99, 1999-2000,  and 
2000-01,  prices  of  red  seedless 
grapefruit  fell  from  an  average  f.o.b. 
price  of  $7.72  per  carton  (Vs  bushel)  in 
November  to  an  average  f.o.b.  price  of 
$7.02  in  February.  Also,  as  wiUi  grower 
returns,  after  two  years  of  increased 
average  season  f.o.b.  prices,  this  past 
season,  2000-01,  represented  a  $.50  per 
carton  decrease  from  the  prior  season. 

The  Committee  believes  the 
overshipment  of  smaller  sized  red 
seedless  grapefruit  during  the  middle  of 
the  season  is  contributing  to  poor 
returns  and  lower  prices.  While  there  is 
a  market  for  small-sized  red  seedless 
grapefruit,  the  shipment  of  large 
quantities  in  a  short  time  oversupplies 
the  fresh  market  and  negatively  impacts 
the  market  for  all  sizes.  Smaller  sizes 
normally  return  the  lowest  prices,  and 
when  there  is  too  much  voliune,  the 
overabundance  of  lower  priced  fruit 
drives  prices  down  for  all  sizes. 

"The  purpose  of  this  change  is  to 
provide  the  Florida  citrus  industry  a 
tool,  when  needed,  that  helps  stabilize 
the  market  and  the  price  of  red  seedless 
grapefruit  during  the  middle  part  of  the 
season.  Committee  members  agreed  that 
extending  the  weeks  available  under 
§  905.153  for  percentage  of  size 
regulation  an  additional  11  weeks 
provides  a  tool  that  will  help  address 
the  problems  associated  witji  small  sizes 
dining  the  middle  of  the  season.  The 
Committee  supports  the  additional 
weeks  because  they  have  successfully 
used  the  provisions  of  §  905.153  to 
address  very  similar  problems  for  the 
first  11  weeks  of  the  season. 

For  the  seasons  1994-95. 1995-96, 
and  1996-97,  returns  for  red  seedless 
grapefruit  had  been  declining,  often  not 
returning  the  cost  of  production.  On-tree 
prices  for  red  seedless  grapefruit  had 
fallen  steadily  from  $9.60  per  carton  (4/ 
5  bushel)  during  the  1989-90  season,  to 
$3.45  per  carton  during  the  1994-95 
season,  to  $1.41  per  carton  during  the 
1996-97  season. 

The  Committee  determined  that  one 
problem  contributing  to  the  market's 
condition  was  the  excessive  number  of 
small-sized  grapefruit  shipped  early  in 


the  marketing  season.  In  the  1994-95, 
1995-96.  and  1996-97  seasons,  sizes  48 
and  56  accounted  for  34  percent  of  total 
shipments  during  the  11-week 
regulatory  period,  with  the  average 
weekly  percentage  exceeding  40  percent 
of  shipments.  This  contrasted  with  sizes 
48  and  56  representing  only  26  percent 
of  total  shipments  for  the  remainder  of 
the  season. 

To  address  this  situation  the 
Committee  recommended  weekly 
percentage  of  size  regulation  under 
§  905.153  for  the  first  11  weeks  of  the 
1997-98, 1998-99,4999-2000,  2000-01, 
and  2001-02  seasons.  Under  11-week 
regulation,  f.o.b.  prices  and  on-tree 
returns  increased  and  movement 
stabilized  as  compared  to  years  with  no 
11-week  percentage  of  size  regulation. 

Average  f.o.b.  prices  were  higher 
during  the  11 -week  percentage  of  size 
regulation  than  for  the  three  years  prior 
to  regulation.  The  average  price  for  red 
seedless  grapefruit  in  late  October  was 
$8.46  per  carton  for  the  regulated 
seasons  compared  to  $7.22  for  the  same 
period  for  the  three  years  before 
regulation.  Prices  have  also  remained  at. 
a  higher  level,  with  an  average  f.o.b. 
price  of  $7.29  per  carton  in  mid- 
December  during  the  years  with 
regulation  compared  to  $6.02  for  the 
three  prior  years.  The  average  season 
f.o.b.  price  has  also  been  higher, 
averaging  $7.15  per  carton  during  years 
With  11 -week  regulation  compared  to 
$5.83  for  the  three  prior  seasons  without 
regulation. 

The  on-tree  returns  per  box  for  fresh 
red  seedless  grapefruit  also  improved 
during  11 -week  regulation,  providing 
better  returns  to  growers.  On-tree 
returns  increased  from  $2.85  in  1997- 
98,  to  $4.52  in  1998-99.  to  $5.52  for  the 
1999-2000  season. 

Eleven-week  percentage  of  size 
regulation  also  helped  stabilize  the 
volume  of  small  sizes  entering  the  fresh 
market  early  in  the  season.  During  the 
three  years  prior  to  the  11 -week 
regulation,  small  sizes  accounted  for 
over  34  percent  of  the  total  shipments 
of  red  seedless  grapefruit  during  the  11- 
week  period  covered.  This  compares  to 
31  percent  for  the  same  period  during 
the  last  four  years  with  11 -week 
regulation,  lliere  has  also  been  a  43 
percent  reduction  in  the  volume  of 
small  sizes  entering  the  fresh  market 
during  the  11 -week  regulatory  period 
from  1 995-96  to  2000-01 . 

An  economic  study  done  by  Florida 
Citrus  Mutual  (Lakeland.  Florida)  in 
April  1998.  found  the  weekly 
perceiitage  regulation  had  been 
effective.  The  study  stated  that  part  of 
the  strength  in  early  season  pricing 
appeared  to  be  due  to  the  use  of  the 
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weekly  percentage  rule  to  limit  the 
volume  of  sizes  48  and  56.  It  said  prices 
were  generally  higher  across  the  size 
spectrum  with  sizes  48  and  56  having 
the  largest  gains,  and  laiger'Sized 
grapefruit  registering  modest 
improvements.  The  rule  shifted  the  size 
distribution  toward  the  higher-priced, 
larger-sized  grapefruit,  helping  raise 
weekly  average  f.o.b.  prices.  It  further 
stated  that  sizes  48  and  56  grapefruit 
accounted  for  around  27  percent  of 
domestic  shipments  diuing  the  same  11 
weeks  during  the  1996-97  season. 
Comparatively,  sizes  48  and  56 
accoimted  for  only  17  percent  of 
domestic  shipments  during  the  same 
period  in  1997-98,  as  small  sizes  were 
used  to  supply  export  customers  with 
preferences  for  small  sized  grapefruit. 

Much  of  what  the  Committee  is  now 
seeing  in  the  second  1 1  weeks  of  a 
seasofi  reminds  them  of  the  adverse 
conditions  they  were  facing  during  the 
first  11  weeks  for  the  1994-95, 1995-96, 
and  1996-97  seasons.  The  Committee 
believes  the  problems  successfully 
addressed  by  using  the  11 -week 
percentage  of  size  regulation  during  the 
first  part  of  the  season  are  the  same 
problems  they  are  now  seeing  during 
the  middle  of  the  season.  The 
Committee  believes  the  overshipment  of 
smaller  sized  red  seedless  grapefruit 
during  the  middle  of  the  season  is 
contributing  to  poor  returns  and  lower 
prices.  Therefore,  the  Committee 
believes  expanding  the  period  available 
for  percentage  of  size  regulation  under 
§905.153  from  11  weeks  to  22  weeks 
will  provide  them  with  the  best  tool  to 
address  theise  problems. 

In  making  this  decision,  the 
Committee  considered  expanding  the 
regiilated  period  to  cover  all  thirty-three 
weeks  of  a  season.  However,  it  was 
decided  that  the  addition  of  11  weeks 
best  serves  the  current  marketing 
situation.  A  major  factor  in  deciding  to 
expand  the  regulated  period  by  11 
weeks  rather  than  22  weeks  is  the 
timing  of  the  majority  of  export 
shipments.  On  average,  more  than  45 
percent  of  export  shipments  occur  after 
the  second  week  in  February.  Export 
markets  also  tend  to  prefer  smaller 
grapefrxut.  Last  season,  85  percent  of 
shipments  to  the  Pacific  Rim,  75  percent 
of  shipments  to  Canada,  and  60  percent 
of  shipments  to  Europe  were  sizes  48 
and  56.  Consequently,  starting  in 
February,  there  is  a  much  larger  demand 
for  sizes  48  and  56  red  seedless 
grapefruit.  This  effectively  addresses  the 
problem  with  the  volume  of  small  sizes 
during  the  last  11  weeks  of  the  season. 
Therefore,  the  Committee  believed  that 
under  these  conditions,  it  was  not 
-necessary  to  be  able  to  regulate  small 


sizes  during  the  last  1 1  weeks  of  a 
season,  even  though  weak  marketing 
conditions  exist  in  some  export  markets. 

During  deliberations  regarding 
percentage  of  size  regulation  in  past 
seasons,  the  Committee  considered  how 
shipments  had  affected  the  market. 
Based  on  available  statistical 
information.  Committee  members 
concluded  once  shipments  of  sizes  48 
and  56  reached  levels  above  250,000 
cartons  a  week,  prices  declined  on  thoss 
and  most  other  sizes  of  red  seedless 
grapefruit.  The  Committee  determined  if 
shipments  of  small  sizes  could  be 
maintained  at  or  below  250,000  cartons 
a  week,  prices  should  stabilize  and 
demand  for  larger  sizes  should  increase. 

In  the  last  three  seasons,  weekly 
shipments  of  sizes  48  and  56  red 
seedless  grapefruit  exceeded  250,000 
cartons  an  average  of  5  of  the  11  weeks 
of  the  second  1 1  weeks  of  the  season. 
When  the  initial  11 -week  regulated 
period  ends,  handlers  are  shipping 
greater  quantities  of  smaller  sizes  to  the 
fresh  market.  In  1998-99, 1999-2000, 
and  2000-01,  shipments  of  sizes  48  and 
56  red  seedless  grapefruit  during  the 
secoUd  11  weeks  of  the  season  exceeded 
shipments  of  small  sizes  for  the 'first  11 
weeks  by  an  average  of  nearly  one 
million  cartons.  These  factors  may  have 
contributed  to  the  marketing  problems 
experienced  by  the  industry. 

Approximately  51  percent  of  red 
seedless  grapefruit  on  average  is 
shipped  to  &«sh  market  channels.  There 
is  a  processing  outlet  for  grapefruit.  The 
majority,  49  percent  on  average,  is 
squeezed  for  juice.  This  outlet  offers 
limited  retiuus  and  currently  is  not 
profitable.  Recent  statistics  from  the 
Florida  Department  of  Citrus  show  there 
is  a  40-week  inventory  of  processed 
grapefruit  from  last  season.  This  will 
have  an  additional  negative  impact  on 
expected  returns. 

For  the  2000-2001  season,  on-tree 
returns  were  negative  for  processed  red 
seedless  grapefruit.  During  the  last  five 
years,  only  1999-2000  produced  on-tree 
returns  for  processed  red  seedless 
grapefruit  that  exceeded  one  dollar  per 
box.  When  on-tree  returns  for  processed 
grapefruit  drop  below  a  dollar,  there  is 
pressure  to  shift  a  larger  volume  of  the 
overall  crop  to  the  fresh  market  to 
benefit  from  the  higher  prices  normally 
paid  for  fr^sh  fruit. 

A  fair  percentage  of  red  seedless 
grapefruit  shipped  for  processing  tend 
toward  the  smaller  sizes.  When  retiuus 
for  processed  red  grapefruit  are  low,  an 
additional  volmne  of  small  sizes  can  be 
shifted  toward  the  fr«sh  market,  further 
exacerbating  problems  with  excessive 
volumes  of  small  sizes.  Current 
projections  of  on-tree  prices  for 


processed  red  seedliess  grapefruit  for  the 
2001-02  season  are  low  due  to  the  large 
quantities  of  stored  juice.  This  fact, 
combined  with  the  past  history  for  juice 
prices,  further  supports  the  need  to  have 
the  additional  11  weeks  available  to 
control  excessive  voliunes  of  small  sizes 
during  the  middle  of  the  season. 

Shipments  during  the  11  weeks  added 
by  this  regulation  account  for  nearly  50 
percent  of  the  total  volume  of  red 
seedless  grapefruit  shipped  to  the  fresh 
market.  Considering  this  volume  and 
the  limited  returns  for  processing,  it  id 
important  that  returns  from  the  fresh 
market  be  maximized  diuing  this 
period.  Even  a  small  increase  in  price 
when  coupled  with  the  volume  shipped 
represents  a  significant  increase  in  the 
overall  return  to  growers. 

The  11-week  percentage  of  size 
regulation  in  place  for  the  first  part  of 
the  season  has  been  having  the  desired 
effect  on  early  markets  the  past  four 
seasons.  However,  when  the  regulation 
period  ends,  there  is  an  increased 
supply  of  small  red  seedless  grapefruit 
shipped  to  the  fresh  market.  This  has 
had  a  depressing  effect  on  price  and 
grower  returns.  The  Committee  decided 
it  needed  to  have  a  tool  available  to 
regulate  shipments  of  small-sized  red 
seedless  grapefrxut  diuing  the  middle 
part  of  the  marketing  season.  Therefore, 
the  Conunittee  voted  to  recommend 
increasing  the  weeks  available  for 
regulation  under  §905.153  from  11  to  22 
weeks  to  provide  them  with  that  tool. 

To  use  these  procediues,  the 
committee  would  meet  and  recommend 
a  base  percentage  of  sizes  48  and  56  that 
could  enter  the  fr«$h  market  in  any 
week  or  weeks  from  the  first  Monday  in 
September  for  the  next  22  weeks.  If 
approved  by  the  USDA,  this  percentage 
would  be  applied  to  each  handler's 
average  week  of  fr«sh  shipments  to 
determine  the  amount  of  sizes  48  and  56 
redgrapefruit  each  handler  could  ship. 

The  second  action  taken  by  this  rule 
establishes  weekly  base  percentages  for 
6  additional  weeks  during  the  2001-02 
season.  The  Committee  met  August  29, 
2001,  and  recommended  that 
percentages  be  set  at  40  percent  for  the 
first  3  weeks  (December  3  through 
December  23)  and  30  percent  for  the 
remaining  eight  weeks  (December  24 
through  February  17).  However,  because 
of  the  current  timeframe,  this  action 
establishes  weekly  percentages  for  6 
weeks  of  the  second  11 -week  period  at 
30  percent  (January  7  through  February 
17,  2002.  This  rule  supplies  enough 
small-sized  red  seedless  grapefruit  to 
meet  market  demand,  without  saturating 
all  markets  with  these  small  sizes.  This 
action  will  help  stabilize  the  market  and 
improve  grower  returns.  This  action  is 
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similarrto  those  taken  during  the  first  11 
weeks  of  the  1997-98, 1998-99, 1999- 
2000,  2000-01,  and  2001-02  seasons. 

For  the  1998-99,  1999-2000,  and 
2000-01  seasons  there  has  been  a 
substantial  increase  in  the  volume  of 
small  sizes  available  later  in  the  season. 
The  percentage  of  the  crop  represented 
by  small  sizes  in  February  averaged  51 
percent  for  these  three  seasons, 
compared  to  a  26  percent  average  for  the 
same  month  for  the  three  prior  seasons 
(1995-98).  Small  sizes  available  for 
shipment  in  December,  January,  and 
February  for  the  1998-99, 1999-2000. 
and  2000-01  seasons  equal  or  exceed 
volumes  available  during  October, 
November,  and  December  for  the  1995- 
96, 1996-97.  and  1997-98  seasons. 

Following  the  1995-96  season  the 
Committee  began  discussing  the  need  to 
control  the  vohune  of  small-sized  red 
seedless  grapefruit  entering  the  fi«sh 
market.  Smsill  sizes  were  a  problem  for 
the  months  of  October  through 
December  for  the  1995-96, 1996-97, 
and  1997-98  seasons.  Having  equal  or 
greater  volumes  available  during 
midseason  represents  a  comparable 
problem.  Initial  estimates  by  the  Florida 
Agricultural  Statistics  Service  show  that 
small  sizes  represent  a  large  percentage 
of  the  2001-02  crop,  accoimting  for  over 
83  percent  of  the  finiit  per  September 
measurements. 

The  Committee  believes  excessive 
shipments  of  small-sized  red  seedless 
grapefruit  during  the  second  11  weeks 
of  die  season  is  contributing  to  the 
market's  poor  condition.  For  the  months 
of  December  through  February 
shipments  of  small  sizes  exceed  those 
shipped  during  September  through 
November  by  nearly  91,000  cartons  a 
w^k  on  average.  There  is  a  market  for 
small  red  seedless  grapefruit.  However, 
shipping  large  quantities  in  a  short 
period  overshpplies  the  market  for  these 
small  sizes  and  negatively  impacts  the 
market  for  all  sizes.  As  previously 
stated,  the  midseason  crop  has  had  a 
greater  percentage  of  small  sizes  the  past 
few  seasons,  creating  a  glut  of  smaller, 
lower-priced  fruit  on  the  market,  driving 
down  the  price  for  all  sizes. 

On-tree  returns  have  been  below 
production  costs  for  seven  of  the  last 
eight  seasons.  Growers  benefited  from 
several  yeaurs  of  increased  returns,  due 
to  the  11 -week  percentage  of  size 
regulations  used  during  the  first  part  of 
the  seasons.  However,  for  the  first  time 
since  the  1997-98  season,  on-tree 
returns  have  again  decreased.  On-tree 
returns  dropped  frt}m  $3.36  during  the 
1999-2000  season  to  $2.10  for  the  2000- 
01  season.  On-tree  returns  for  fr«sh  red 
grapefruit  also  declined  by  22  percent. 
In  addition,  on-tree  returns  declined  an 


average  of  $.60  from  November  to 
February  for  the  seasons  1997-98. 1998- 
99,  and  1999-2000.  By  combining  this 
$.60  reduction  with  an  average  volume 
of  4.7  million  boxes  shipped  during  this 
period  the  loss  in  grower  returns  tops 
nearly  $2.8  million. 

In  the  past  three  seasons,  1998-99, 
1999-2000,  and  2000-01,  prices  of  red 
seedless  grapefruit  fell  from  an  average 
f.o.b.  price  of  $7.72  per  carton  in 
November  to  an  average  f.o.b.  price  of 
$7.02  in  February.  Also,  as  widi  grower 
returns,  after  two  years  of  increased 
average  season  f.o.b.  prices,  the  2000-01 
season  marked  a  $.50  per  carton 
decrease  from  the  prior  season. 
The  Committee  believes  the 
overshipment  of  small  sizes  is 
contributing  to  the  decreasing  returns. 
To  address  similar  problems  with  an 
oversupply  of  small  sizes  and 
decreasing  returns  during  the  first  part 
of  the  season,  the  Committee 
successfully  used  the  provisions  of 
§  905.153,  and  recommended  weekly 
regulation  of  small  sizes  during  the  first 
11  weeks  of  the  1997-98,  1998-99, 
1999-2000,  2000-01,  and  2001-02 
seasons.  Under  the  11-week  regulations, 
prices  increased  and  movement 
stabilized  as  compared  to  seasons 
without  11-week  regulation. 

In  making  the  recommendation  to 
establish  weekly  percentages  for  the 
second  11  weeks.  Committee  members 
considered  the  success  of  the  11 -week 
regulations  during  the  early  season  and 
their  experiences  bom  past  seasons. 
Members  reviewed  shipment  data 
covering  the  second  11 -week  period  for 
the  last  three  seasons.  The  information 
contained  the  amounts  and  percentages 
of  sizes  48  and  56  shipped  during  each 
week. 

Committee  members  agreed  that 
limiting  the  volume  of  small  sizes 
available  for  the  fresh  market  has  been 
successful  when  used  during  the  early 
part  of  a  season.  The  Committee 
believes  that  the  volume  of  small  sizes 
will  be  a  problem  during  the  middle  of 
the  season,  and  that  limiting  the  volume 
available  for  shipment  will  be 
beneficial. 

Based  on  available  statistical 
information,  Committee  members 
concluded  once  shipments  of  sizes  48 
and  56  reached  levels  above  250,000 
cartons  a  week,  prices  declined  on  those 
and  most  other  sizes  of  red  seedless 
grapefiuit.  The  Committee  believed  if 
shipments  of  small  sizes  could  be 
maintained  at  or  below  250,000  cartons 
a  week,  prices  should  stabilize  and 
demand  for  larger,  more  profitable  sizes 
should  increase. 

The  last  three  seasons  during  the 
second  11-week  period,  shipments  of 


sizes  48  and  56  red  seedless  grapefrxut 
exceeded  250.000  cartons  an  average  of 
5  of  the  11  weeks.  Diuing  the  1998-99. 
1999-2000,  and  2000-01  seasons, 
shipments  of  sizes  48  and  56  red 
seedless  grapefruit  from  the  second  1 1 
weeks  exceeded  shipments  of  small 
sizes  from  the  first  11  weeks  by  an 
average  of  nearly  one  million  cartons. 
This  may  have  contributed  to  the 
problems  facing  the  industry. 

Setting  the  weekly  percentages  at  30 
percent  for  the  remaining  6  weeks 
provides  a  total  available  weekly 
allotment  of  approximately  244,000 
cartons  (30  percent  ef  the  total  industry 
base  of  813,191  cartons).  Setting  the 
weekly  percentages  at  this  level  allows 
total  shipments  of  small  red  seedless 
grapefhiit  to  approach  the  250,000- 
carton  mark  during  the  regulated  period 
without  exceeding  it. 

The  Committee  oelieves  that  the 
problems  associated  with  an 
uncontrolled  volume  of  small  sizes 
entering  the  market  in  the  middle  of  the 
season  will  continue  without  regulation. 
Therefore,  this  action  establishes  weekly 
percentages  at  30  percent  for  the 
remaining  6  weeks  (January  7  through 
February  17). 

The  Committee  believes  it  is  best  to 
set  regulation  at  these  levels,  and  then 
relax  the  percentages  later  in  the  season 
if  conditions  warrant.  The  Committee 
recognized  they  could  meet  again  in 
December  and  in  the  months  following 
and  use  the  most  current  information  to 
consider  adjustments  in  the  weekly 
percentage  rates.  Any  changes  to  the 
weekly  percentages  established  by  this 
rule  would  require  additional 
rulemaking  and  the  approval  of  the 
USDA. 

The  provisions  governing  the 
operation  of  percentage  of  size 
regulation  remain  the  same.  The 
Committee  still  cannot  set  restrictions 
tighter  than  25  percent.  The  method  for 
calculating  base  and  allotment  also 
remains  the  same.  The  only  changes  to 
§  905.153  are  the  number  of  available 
regulation  weeks  and  the  cut  off  period 
for  overshipments. 

Under  §  905.153,  the  quantity  of  sizes 
48  and  56  red  seedless  grapefruit  a 
handler  may  ship  during  a  regulated 
week  is  calculated  using  the 
recommended  percentage.  By  taking  the 
weekly  percentage  times  the  average 
weekly  volume  of  red  seedless 
grapefruit  handled  by  such  handler  in 
the  previous  five  seasons,  handlers  can 
calculate  the  total  volume  of  sizes  48 
and  56  they  may  ship  in  a  regulated 
week. 

The  Committee  calculates  an  average 
week  for  each  handler.  To  calculate  an 
.average  week,  the  total  red  seedless 
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grapefruit  shipments  by  a  handler 
during  the  33  week  period  beginning  the 
third  Monday  in  September  and  ending 
the  first  Sunday  in  May  from  the 
previous  five  seasons  are  added 
together,  then  divided  by  five  to  ' 
establish  an  average  season.  This 
average  season  is  divided  by  the  33 
weeks  to  derive  the  average  week.  This 
average  week  is  the  base  for  each 
handler  for  each  of  the  1 1  weeks  of  the 
regulatory  period. 

The  weekly  percentage  is  multiplied 
by  a  handler's  average  week.  The 
product  is  that  handler's  total  allotment 
of  sizes  48  and  56  red  needless 
grapefruit  for  the  given  we^  Handlers 
can  fill  their  allotment  with  sizes  48  or 
56,  or  a  combination  of  both  sizes  such 
that  total  shipments  are  within 
established  limits.  The  Committee  staff 
performs  the  specified  calculations  and 
provides  them  to  each  handler. 

The  average  week  for  handlers  with 
less  than  five  seasons  of  shipments  is 
calculated  by  averaging  the  total 
shipments  for  the  seasons  they  did  ship 
red  seedless  grapefruit  diiring  the 
previous  five  years  and  dividing  that 
average  by  33.  New  handlers  have  no 
prior  shipments  on  which  to  base  their 
average  week.  Therefore,  a  new  handler 
can  ship  small  sizes  such  that  their 
voliune  of  small  sizes  as  a  percent  of 
their  total  shipments  during  their  first 
week  shipping  are  equal  to  the  weekly 
percentage  set  for  that  week.  Once  a 
new  handler  has  established  shipments, 
their  average  week  is  calculated  as  an 
average  of  the  weeks  they  have  shipped 
during  the  ciurent  season. 

The  regulatory  period  begins  the  third 
Monday  in  September,  and  runs  for  22 
weeks.  Each  regulation  week  begins 
Monday  at  12:00  a.m.  and  ends  at  11:59 
p.m.  the  following  Simday,  since  most 
handlers  keep  records  based  on  Monday 
as  the  beginning  of  the  workweek. 

The  rules  and  regulations  governing 
percentage  size  regulation  contain  a 
variety  of  provisions  designed  to 
provide  handlers  with  some  marketing 
flexibility.  Section  905.153(d)  provides 
allowances  for  overshipments,  loans, 
and  transfers  of  allotment.  These 
provisions  should  allow  handlers  the 
opportunity  to  supply  their  markets 
while  limiting  the  impact  of  small  sizes. 

This  rule  makes  one  slight  change  to 
the  provisions  governing 
overshipments.  During  a  week  of 
percentage  of  size  regulation,  any 
person  who  has  received  an  allotment 
can  handle  an  amount  of  sizes  48  and 
56  red  seedless  grapefruit  equal  to  their 
weekly  allotment,  plus  an  additional 
overshipment  amount  not  to  exceed  10 
percent  of  that  week's  allotment.  The 
quantity  of  overshipments  is  deducted 


from  the  handler's  allotment  for  the 
following  week.  Section  905.153  did 
state  that  overshipments  were  not 
allowed  during  week  1 1  because  there 
were  no  allotments  the  following  week 
.  fit)m  which  to  deduct  the 
overshipments.  This  rule  changes  this  to 
read  that  no  overshipments  are  allowed 
during  week  22  to  reflect  the  longer 
regulated  period. 

The  Committee  can  act  on  behalf  of 
handlers  wanting  to  arrange  allotment 
loans  or  participate  in  the  transfer  of 
allotment.  Repayment  of  an  allotment 
loan  is  at  the  discretion  of  the  handlers' 
party  to  the  loan.  The  Committee 
informs  each  handler  of  the  quantity  of 
sizes  48  and  56  red  seedless  grapefiiiit 
they  can  handle  during  a  particular 
week,  making  the  necessary  adjustments 
for  overshipments  and  loan  repayments. 

This  rule  does  not  affect  the  provision 
that  handlers  may  ship  up  to  15 
standard  packed  cartons  (12  bushels)  of 
fruit  per  day  exempt  from  regulatory 
requirements.  Fruit  shipped  in  gift 
packages  that  are  individually 
addressed  and  not  for  resale,  and  fruit 
shipped  for  animal  feed  are  also  exempt 
from  handling  requirements  imder 
specific  conditions.  Also,  fruit  shipped 
to  conunercial  processors  for  conversion 
into  canned  or  frozen  products  or  into 
a  beverage  base  are  not  subject  to  the 
handling  requirements  imder  the  order. 

Section  8e  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
maturity  requirements  are  in  effect  for 
certain  conunodities  under  a  domestic 
marketing  order,  including  grapefiiiit, 
imports  of  that  commodity  must  meet 
the  same  or  comparable  requirements. 
This  rule  does  not  change  the  minimum 
grade  or  size  requirements  under  the 
order,  only  the  percentages  of  sizes  48 
and  56  red  grapefiuit  that  may  be 
handled.  Therefore,  no  change  is 
necessary  in  the  grapefiuit  import 
regulation  as  a  result  of  this  action. 

Initial  Regulatory  Flexibility  Analjrsis 

Piusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small. entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  niles  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 


behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  75  grapefiuit 
handlers  subject  to  regulation  under  the 
order  and  approximately  11.000  growers 
of  citrus  in  the  regulated  area.  Small 
agricultiual  service  firms,  which 
includes  handlers,  are  defined  by  the 
Small  Business  Administration  (SBA)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultiural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000 
(13  CFR  121.201). 

Based  on  industry  and  Committee 
data,  the  average  annual  f.o.b.  price  for 
fresh  Florida  red  seedless  grapefrxiit 
during  the  2000-01  season  was 
approximately  $7.20  per  4/5  bushel 
carton,  and  total  besh  shipments  for  the 
2000-01  season  are  estimated  at  24.7 
million  cartons  of  red  grapefiiiit. 
Approximately  25  percent  of  all 
handlers  handled  70  percent  of  Florida 
grapefruit  shipments.  In  addition,  many 
of  these  handlers  ship  other  citrus  fiuit 
and  products  which  are  not  included  in 
Committee  data  but  would  contribute 
further  to  handler  receipts.  Using  the 
average  f.o.b.  price,  about  69  percent  of 
grapefruit  handlers  could  be  considered 
small  businesses  imder  SBA's 
definition.  Therefore,  the  majority  of 
Florida  grapefiiiit  handlers  may  be 
classified  as  small  entities.  The  majority 
of  Florida  grapefruit' producers  may  also 
be  classified  as  small  entities. 

The  overshipment  of  small-sized  red 
seedless  grapefiiiit  has  contributed  to 
poor  returns  for  growers  and  lower  on- 
tree  values.  This  rule  increases  the 
current  number  of  regulated  weeks 
available  imder  weekly  percentage  of 
size  regulation  from  11  weeks  to  22 
weeks.  With  additional  volumes  of 
small  size  now  available  later  in  the 
season,  it  will  be  beneficial  to  have  the 
additional  weeks  available,  when 
necessary,  to  help  stabilize  the  market 
and  improve  grower  returns.  This  rule 
also  institutes  weekly  percentages  for  an 
additional  6  weeks  during  2001-02 
season.  Authority  for  this  action  is 
provided  in  §  905.52  of  the  order.  This 
rule  also  uses  the  provisions  of 
§  905.153.  The  rule  is  based  on 
unanimous  recommendations  of  the 
Committee  at  meetings  on  May  22.  and 
Ai^st  29,  2001. 

'Tne  first  change  this  rule  makes  only 
provides  additional  weeks  for 
percentage  of  size  regulation.  The  goal   ■ 
of  this  change  is  to  provide  an 
additional  tool,  if  needed,  to  help 
stabilize  the  price  of  red  seedless 
gr^efriiit. 

'The  second  action  establishes  weekly 
percentages  for  an  additionial  6  weeks  of 
the  2001-02  season.  The  Committee 
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recommended  that  weekly  percentages 
be  set  at  40  percent  for  the  first  three 
weeks  (December  3  through  December 
23)  and  30  percent  for  the  eight 
remaining  weeks  (December  24  through 
February  17)  of  the  second  11-week 
period.  However,  because  of  the  current 
timeframe,  this  action  establishes 
weekly  percentages  for  the  remaining  6 
weeks  of  the  second  11 -period 
regulatory  period  at  30  percent  (January 
7,  2002,  through  February  17,  2002). 

This  action  is  intended  to  supply 
enough  small  red  seedless  grapefruit, 
without  saturating  all  markets  with 
small  sizes.  The  quantity  of  sizes  48  and 
56  red  seedless  grapefruit  that  may  be 
shipped  by  a  handler  during  a  particular 
week  is  calculated  using  the 
recommended  percentage.  This  action 
will  help  stabilize  the  market  and 
improve  grower  returns.  This  action  is 
similar  to  the  actions  taken  during  the 
first  11  weeks  of  the  1997-98. 1998-99, 
1999-2000.  2000-01,  and  2001-02 
seasons. 

During  the  past  three  seasons  for  the 
months  of  December  through  February 
available  supplies  of  small  sizes  have 
been  at  levels  previously  only  seen 
during  the  months  of  September  to  early 
December.  For  these  three  seasons,  the 
percentage  of  the  crop  represented  by 
small  sizes  in  the  month  of  February  has 
averaged  51  percent.  This  compares  to 
an  average  of  26  percent  for  the  same 
month  for  the  three  prior  seasons  (1995- 
98).  In  the  past  three  seasons,  during  the 
second  11  weeks  of  the  season,  prices  of 
red  seedless  grapefruit  have  fallen.  On- 
tree  prices  for  fiesh  red  seedless 
grapefruit  have  also  declined.  In  many 
cases,  prices  have  provided  returns  less 
than  production  costs.  This  is  making  it 
difficult  for  some  small  producers  to 
remain  in  business. 

The  Committee  believes  having  the 
ability  to  control  the  volume  of  small 
sized  red  seedless  grapefruit  has  been  an 
important  tool  during  the  first  11  weeks 
of  the  past  four  seasons.  The  Committee 
believes  the  benefits  the  industry 
derived  under  11  weeks  of  volume 
regulation  will  continue  if  the  period 
available  for  volume  regulation  is 
increased  to  22  weeks.  Recognizing  the 
trend  of  having  more  small  sizes 
available  later  in  a  season,  the 
Committee  believes  having  the  ability  to 
regulate  volume  during  the  middle  of 
-  the  season  will  be  a  valuable  tool.  The 
purpose  of  this  change  is  not  to 
eliininate  small-sized  red  grapefruit.  It  is 
merely  to  provide  a  tool  to  prevent  a 
surplus  of  small-sized  red  seedless 
grapefiiiit  from  damaging  the  overall 
grapefiuit  market  during  the  middle  part 
of  the  season.  A  tool  that  will  help 


stabilize  price  and  returns  benefits  both 
small  and  large  producers  and  handlers. 
The  past  tluee  seasons,  shipmeUts  of 
small  sizes  for  December  through 
February  exceeded  those  shipped 
during  September  through  November  by 
nearly  91,000  cartons  a  week  on 
average.  For  the  first  time  since  the 
1997-98  season,  on-tree  returns  have 
decreased.  On-tree  returns  dropped 
from  $3.36  during  the  1999-2000  season 
to  $2.10  for  the  2000-01  season.  On-tree 
returns  for  fi^sh  red  grapefruit  also 
declined  by  22  percent.  In  addition,  on- 
tree  returns  declined  an  average  of  $.60 
from  November  to  February  for  the 
seasons  1997-98,  1998-99.  and  1999- 
2000.  By  combining  this  $.60  reduction 
with  an  average  volume  of  4.7  million 
boxes  shipped  during  this  period  the 
loss  in  grower  returns  tops  nearly  $2.8 
million.  The  Committee  attributes  the 
decrease  in  returns  to  the  volume  of 
small  sizes. 

The  Committee  believes  the  volume  of 
small  sizes  will  continue  to  be  a 
problem  during  the  middle  part  of  this 
season.  Initial  estimates  by  the  Florida 
Agricultural  Statistics  Service  show  that 
small  sizes  represent  a  large  percentage 
of  the  2001-02  crop,  accounting  for  over 
83  percent  of  the  fruit  per  September 
measurements.  Therefore,  the 
Committee  recommended  establishing 
volume  regulation  during  the  second  11 
weeks  of  the  2001-2002  season. 
However,  because  of  the  current 
timeframe,  this  action  establishes 
weekly  percentages  for  the  remaining  6 
weeks  of  the  second  1 1-week  period. 

While  the  establishment  of  volume 
regulation  may  necessitate  additional 
spot  picking,  which  could  entail  slightly 
higher  harvesting  costs,  many  producers 
are  already  using  the  practice.  In 
addition,  with  spot  picking,  the  persons 
harvesting  the  fruit  are  more  selective 
and  pick  only  the  desired  sizes  and 
qualities.  This  reduces  the  amount  of 
time  and  effort  needed  in  sorting  fiuit, 
because  undersize  fruit  is  not  harvested. 
These  savings  may  result  in  reduced 
processing  and  packing  costs.  Also, 
regulation  is  only  in  effect  foipart  of  the 
season. 

If  a  25  percent  restriction  on  small 
sizes  had  been  applied  during  the 
second  11-week  period  for  the  three 
prior  seasons,  an  average  of  4.9  percent 
of  the  overall  shipments  during  that 
period  would  have  been  subject  to 
regulation.  A  large  percentage  of  this 
volume  most  likely  could  have  been 
replaced  by  larger  sizes  for  which  there 
are  no  volume  restrictions.  Under 
percentage  of  size  regulation,  larger 
sizes  have  been  substituted  for  smaller 
sizes  with  a  nominal  effect  on  overall 
shipments. 


In  addition,  handlers  can  transfer, 
borrow  or  loan  allotment  based  on  their 
needs  in  a  given  week.  Handlers  also 
have  the  option  of  overshipping  their 
allotment  by  10  percent  in  a  week, 
provided  any  overshipments  are 
deducted  from  the  following  week's 
shipments.  Transfers  and  loans  have 
been  used  very  effectively  during  past 
seasons  with  percentage  of  size 
regulation.  Therefore,  the  overall  impact 
of  this  regulation  on  total  shipments 
should  not  be  substantial. 

The  Committee  believes  establishing 
volume  regulation  during  the  second  11 
weeks  of  the  season  will  have  benefits 
similar  to  those  realized  under 
regulation  of  the  first  1 1  weeks. 
Handlers  and  producers  have  received 
higher  returns  under  the  1 1 -week    ■ 
percentage  of  size  regulations  issued  for 
the  first  11  weeks  of  the  last  four 
seasons.  In  late  October,  during  the  four 
years  with  11-week  regulation,  the 
average  f.o.b.  price  for  red  seedless 
grapefruit  was  $7.99  per  carton 
compared  to  $7.22  for  the  three  years 
prior  to  regulation.  F.o.b.  prices  also 
have  remained  higher,  with  an  average 
price  of  $7.29  in  mid-December  during 
11-week  regulation  compared  to  $6.02 
for  the  three  years  prior  to  regulation. 
Season  average  prices  have  also  been 
higher  under  11 -week  regulation 
averaging  $7.14  per  carton  compared  to 
$5.83  for  the  prior  three  years.  On-tree 
earnings  per  box  for  fresh  red  seedless 
grapefruit  have  also  improved  under 
regulation,  providing  better  returns  to 
growers.  The  on-tree  price  increased 
from  $3.26  per  box  in  1996-97.  to  $3.42 
for  1997-98,  to  $5.04  for  1998-99,  to 
$5.62  for  the  1999-2000  season. 

If  11 -week  regulation  applied  at  the 
start  of  a  season  has  been  successful  in 
controlling  the  volume  of  small  sizes 
and  increasing  returns,  applying  similar 
volume  regulation  during  the  second  11 
weeks  of  the  season  should  also  be 
effective  in  addressing  the  problems 
with  the  overshipment  of  small  sizes. 
Even  if  this  action  was  only  successful 
in  raising  returns  by  $.10  per  carton, 
this  increase  in  combination  with  the 
substantial  number  of  shipments 
generally  made  during  this  second  1 1 
week  period,  would  represent  an 
increased  return  of  nearly  $1  million. 
Consequently,  any  increased  returns 
generated  by  this  action  should  more 
than  offset  any  additional  costs 
associated  with  this  regulation. 
.    The  purpose  of  this  rule  is  to  help 
stabilize  the  market  and  improve  grower 
returns.  This  rule  provides  a  supply  of 
small-sized  red  seedless  grapefruit 
sufficient  to  meet  market  demand, 
without  saturating  all  markets  with 
these  small  sizes.  This  action  is  not 
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expected  to  decrease  the  overall 
consumption  of  red  seedless  grapefruit 
It  is  expected  to  benefit  all  red  seedless 
grapefruit  growers  and  handlers 
regardless  of  their  size  of  operation. 
This  rule  will  likely  help  small  under- 
capitalized growers  who  need 
additional  weekly  revenues  to  meet 
operating  costs.  ' 

The  Committee  discussed  different 
alternatives  to  these  changes.  Several 
alternatives  had  to  do  with  the  number 
of  weeks  that  would  be  available  under 
percentage  of  size  regulation.  The 
alternatives  considered  included  not 
increasing  the  number  of  weeks 
available,  to  increasing  the  regulation  to 
include  all  33  weeks  of  the  season. 
Committee  members  agreed  producers 
and  handlers  would  benefit  from 
smaller-sized  fruit  being  controlled  for  a 
greater  portion  of  the  season.  They  also 
noted  the  majority  of  export  shipments 
occur  diiring  the  last  11  weeks  of  the 
season  helping  to  alleviate  problems 
vtrith  small  sizes  during  that  part  of  the 
season.' Consequently,  these  alternatives 
were  rejected. 

Other  alternatives  considered  had  to 
do  with  the  length  of  the  holiday  season 
and  percentages  set  for  that  period.  The 
holiday  season  is  the  weeks  before 
Christmas  when  a  large  volume  of  small 
sizes  are  used  for  gift  fruit  shipments 
and  fundraisers.  Chie  alternative  was  to 
add  an  additional  week  to  those  weeks 
considered  as  the  holiday  season,  and 
set  higher  percentages  for  the  first  four 
weeks  rather  than  the  first  three. 
Another  alternative  discussed  was 
setting  percentages  higher  than  40 
percent  for  the  weeks  covered  that  were 
considered  part  of  the  holiday  season. 
The  Committee  reviewed  and  discussed 
the  suggestions  and  agreed  that  the 
weeks  included  and  the  percentages 
recommended  were  the  best  solutions 
based  on  the  information  available.  The 
Committee  further  recognized  that  if 
marketing  conditions  indicated  a  change 
might  be  necessary  the  Committee  could 
meet  again  later  in  the  season  and 
recommend  that  the  percentages  be 
relaxed.  Therefore,  these  alternates  also 
were  rejected. 

This  action  requires  two  new  handler 
reports.  These  iniPormatian  collection 
requirements  are  discussed  in  the 
following  section. 

USDA  nas  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  this  rule.  However,  red 
seedless  grapefruit  must  meet  the 
requirements  as  specified  in  the  U.S. 
Standards  for  Grades  of  Florida 
(kapefruit  (7  CFR  51.760  through 
51.784)  issued  under  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1621 
through  1627). 


In  addition,  the  Committee's  meetings 
were  widely  publicized  throughout  the 
Florida  citrus  industry  and  all  interested 
persons  were  invited  to  attend  the 
meetings  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  May  22,  and 
August  29,  2001,  meetings  were  public 
meetings  and  all  entities,  both  large  and 
small,  were  able  to  express  views  on 
this  issue.  Finally,  interested  persons 
are  invited  to  submit  information  on  the 
regulatory  and  informational  im(>acts  of 
these  actions  on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  this  notice  announces  that 
AMS  has  obtained  emergency  ^proval 
for  a  new  information  collection  request 
for  Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida,  Marketing 
Order  No.  905.  The  emergency  request 
was  necessary  because  insufficient  time 
was  available  to  follow  normal 
clearance  procedures. 

Title:  Oranges,  Grapefruit,  Tangerines, 
and  Tangelos  Grown  in  Florida, 
Marketing  Order  No.  905. 

OAfB  Number:  0581-NEW. 

Type  of  Request:  New  collection. 

Abstract:  Tne  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
Act,  to  provide  the  respondents  the  type 
of  service  they  request,  and  to 
administer  the  Florida  citrus  marketing 
order  program,  which  has  been 
operating  since  1939. 

On  May  22,  and  August  29, 2001,  the 
Committee  unanimously  recommended 
revising  the  order's  administrative  rules 
and  regulations  to  require  handlers  to 
report  to  the  Committee  information  on 
small  red  seedless  grapefruit  during  an 
additional  11 -week  volume  regulation 
period.  This  information  wiU  be 
reported  on  two  new  Committee  forms. 
Form  CAC301A,  Handler  making/ 
acquiring  Loan  and/or  Transfer,  is  used 
by  handlers  receiving  base  quantity 
loans,  and  by  handlers  receiving  base 
quantity  transfers  during  weeks  12 
through  22  of  the  regulation  period. 
Form  CAC  302A,  Report  of  Red 
Grapefruit  Shipments  by  Day  and 
Regulation  Week,  is  used  by  handlers  to 
inform  the  Committee  of  their  daily 
shipments  of  sizes  48  and  56  red 


seedless  grapefruit  diuing  weeks  12 
through  22  of  the  regulation  period. 

The  new  reports  are  needed  so  the* 
Committee  can  collect  information  on 
sizes  48  and  56  red  seedless  grapefruit 
during  the  second  11-week  volume 
regulation  period.  The  Committee  will 
evaluate  this  information  and  determine 
whether  a  handler  is  in  compliance  with 
the  regulation.  These  reports  will  ensure 
compliance  with  the  volume  regulation 
and  assist  the  Committee  and  the  USDA 
with  oversight  and  planning. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
USDA,  including  AMS,  Fruit  and 
Vegetable  Programs  regional  and 
headquarters  staff,  and  authorized 
Committee  employees.  Authorized 
Committee  employees  will  be  the 
primary  users  of  the  information  and 
AMS  is  the  secondary  user. 

The  request  for  approval  of  the  new 
information  collections  under  the  order 
is  as  follows: 

CAC  301  A,  Handler  making/acquiring 
Loan  and/or  Transfer 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  5  minutes  per 
response. 

Respondents:  Handlers  who  acquire  a 
loan  or  transfer  for  sizes  48  and  56  small 
red  seedless  grapefhiit  during  the 
additional  11-week  regulation  period. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Number  of  Responses  per 
Respondent:  3. 

Estimated  Total  Annual  Burden  on 
Respondents:  11.21  hours. 

CAC  302A,  Report  of  Red  Grapefruit 
Shipments  by  Day  and  Regulation  Week 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  3  minutes  per 
response. 

Respondents:  Handlers  who  handle 
size  48  and/or  56  small  red  seedless 
grapefriut  during  the  second  H-week 
regulation  period. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Number  of  Responses  per 
Respondent:  55. 

Estimated  Total  Annual  Burden  on 
Respondents:  123.75  hours. 

Comments:  Comments  are  invited  on: 

(1)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
i^brmation  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
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(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including, 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 

Comments  should  reference  0MB  No. 
0581-NEW  and  the  Florida  citrus 
marketing  order,  and  be  sent  to  USDA 
in  care  of  the  Docket  Clerk  at  the 
previously  mentioned  address.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hours  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  0MB  approval.  All  comments  will 
become  a  matter  of  public  record. 

As  mentioned  before,  because  there 
was  insufficient  time  for  a  normal 
clearance  procedure  and  prompt 
implementation  is  needed,  AMS  has 
obtained  emergency  approval  from  OMB 
for  the  use  of  the  two  new  forms  for  the 
second  11 -week  volimie  regulation 
period.  The  forms  will  be  added  to  the 
forms  currently  approved  for  use  under 
OMB  No.  0581-0189.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

In  addition  to  the  information 
collection  burden,  this  rule  also  invites 
comments  on  the  modification  to  the 
procedures  used  to  limit  the  volume  of 
sizes  48  and  56  red  seedless  grapefruit 
(entering  the  fresh  market  under  the 
order.  This  rule  increases  the  number  of 
weeks  available  imder  weekly 
percentage  of  size  regulation  from  11 
weeks  to  22  weeks  and  institutes  weekly 
percentages  for  6  additional  weeks  of 
the  2001-02  season.  Any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  foimd  that  this 
interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register. 
This  rule  needs  to  be  in  place  when  the 
during  the  second  11 -week  regulatory 
period.  Also,  handlers  need  to  know 


what  their  allotments  of  small  sizes  are 
to  make  their  marketing  plans.  This 
issue  has  been  widely  discussed  at 
various  industry  meetings,  and  the 
Committee  has  kept  the  industry  well 
informed.  Further,  handlers  are  aware  of 
this  rule,  which  was  recommended  at 
public  meetings.  Also,  a  15-day 
comment  period  is  provided  in  this  rule 
on  increasing  the  number  of  weeks  in 
the  regulatory  period  from  11  to  22,  and 
on  the  percentages  established  for  the 
remaining  6  weeks  of  the  second  11- 
week  regulatory  period.  A  15-day 
comment  period  is  deemed  appropriate 
because  this  action  should  be  finalized 
by  the  end  of  the  regulatory  period 
(February  17,  2002). 

List  of  Subjects  in  7  CFR  Part  90S 

Grapefruit,  Marketing  agreements. 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows: 

PART  90S— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  905.153,  paragraph  (a),  the  last 
sentence  is  revised,  and  in  paragraph 
(d),  the  third  sentence  is  revised  to  read 
as  follows: 

§  905.1 53    Procedure  for  determining' 
handlers'  pennitted  quantities  of  red 
seedless  grapefruit  when  a  portion  of  sizes 
48  and  56  of  such  variety  is  restricted. 

(a)  *  *  *  The  term  regulation  period 
means  the  22-week  period  begirming  the 
.  third  Monday  in  September  of  the 
current  season. 

*        *     •  *        *        * 

(d)  *  *  *  Overshipments  will  not  be 
allowed  during  week  22.  '  *  * 

***** 

3.  Section  905.350  is  revised  to  read 
as  follows: 

f  905.350    Red  seedless  grapefruit 
regulation. 

This  section  establishes  the  weekly 
percentages  to  be  used  to  calculate  each 
handler's  weekly  allotment  of  small 
sizes.  Handlers  can  fill  their  allotment 
with  size  56,  size  48,  or  a  combination 
of  the  two  sizes  such  that  the  total  of 
these  shipments  are  within  the 
established  weekly  limits.  The  weekly 
percentages  for  size  48  (3^/i8inche8 
minimum  diameter)  and  size  56  (3 Vie 
inches  minimum  diameter)  red  seedless 
grapefruit  grown  in  Florida,  which  may 


be  handled  during  the  specified  weeks 
are  as  follows: 


Weekly 

Week 

percent- 

age 

(a)  9/17/01  through  9/23/01  

45 

(b)  9/24/01  through  9/30/01  

45 

(c)  10/1/01  through  10/7/01  

35 

(d)  10/8/01  through  10/14/01  

30 

(e)  10/15/01  through  10/21/01  

30 

(f)  10/22/01  through  10/28/01  

30 

(g)  10/29/01  through  11/4/01  

30 

(h)  11/5/01  through  11/11/01  

30 

(i)  11/12/01  through  11/18/01  

30 

0)  11/19/01  through  11/25/01  

30 

(k)  11/26/01  through  12/2/01  

40 

(W  1/7/02  throuoh  1/13/02     

30 

(m)  1/14/02  through  1/20/02 

30 

(n)  1/21/02  through  1/27/02 

30 

(o^  1/28/02  throuoh  2/3/02 

30 

(p)  2/4/02  through  2/10/02 _... 

30 

(q)  2/11/02  through  2/17/02 

30 

Dated:  January  3,  2002. 
Barry  L.  Carpenter, 

Acting  Administrator.  Agricultural  Marketing 

Service. 

(FR  Doc.  02-450  Filed  1-4-02;  10:39  am) 
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DEPARTMENT  OF  TRANSPORTATION      ' 
Federal  Aviation  Adminietration 

14  CFR  Part  39 

[Docket  Kio.  2001-CE-48-AD;  Amendment 
39-12591 ;  AD  2001-26-25] 

RIN  2120-AA64 

Airworthiness  Directives;  Grob-Werke 
Gmbh  &  Co  KG  Models  G102  Club 
Astir  III,  G102  Club  Astir  HIb,  and  G102 
Standard  Astir  III  Sailplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Grob-Werke  Gmbh  &  Co 
KG  (Grob)  Models  G102  Club  Astir  HI. 
G102  Club  Astir  nib,  and  G102  Standard 
Astir  III  sailplanes.  This  AD  requires 
you  to  apply  a  red  mark  and  install  a 
placard  on  the  airspeed  indicator  to 
restrict  the  Vne  airspeed.  This  AD  is  the 
result  of  mandatory  continuing 
.airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
Germany.  The  actions  specified  by  this 
AD  are  intended  to  prevent  elevator 
flutter,  which  could  cause  structural 
damage.  Such  damage  could  result  in 
loss  of  control  of  the  sailplane. 
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DATES:  This  ADM:otnes  effective  en 
January  31,  2002. 

The  Director  of  the  Federal  Register  • 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulation  as  of  January  31,  2002. 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  February  11,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2001-CE-48-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106. 

You  may  get  the  service  information 
referenced  in  this  AD  from  GROB  Lufl- 
uhd  Raumfahrt,  Lettenbachstrasse  9, 
D86874  Tussenhausen-Mattsies,  Federal 
Republic  of  Germany;  telephone:  49 
8268  998139;  facsimile:  49  8268  998200. 
You  may  view  this  information  at  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2001-CE-48-AD.  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Kiesov,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4144;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion  | 

What  events  have  caused  this  AD? 
The  LBA,  which  is  the  airworthiness 
authority  for  Germany,  recently  notified 
FAA  that  an  unsafe  condition  may  exist 
on  all  Grob  Models  G102  Club  Astir  III, 
G102  Club  Astir  Illb.  and  Gl02  Standard 
Astir  HI  sailplanes.  The  LBA  reports  two 
occurrences  of  elevator  flutter  on  Model 
G102  Club  Astir  III  sailplanes.  The  exact 
cause  of  this  condition  is  unknown  at 
this  time;  however,  both  airplanes  were 
operating  in  the  upper  flight  speed 
range. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  Elevator 
flutter  could  cause  structural  damage  to 
the  sailplane.  Such  damage  could  result 
in  loss  of  control  of  the  sailplane. 

Is  there  service  information  that 
applies  to  this  subject?  Grob  has  issued 
Service  Bulletin  No.  MSB306-36/2, 
dated  November  22,  2001. 

The  service  bulletin  includes 
procedures  for: 
— ^Appl)ang  a  red  mark  on  the  airspeed 

indicator  at  165  kilometers/hour  (km/ 

h),  89.1  knots  (kts),  or  102.5  miles  per 

hour  (mph)  (according  to  the  airspeed 

indicator  calibraticm);  and 
— Installing  a  red  placard  to  the  airspeed 

indicator  restricting  the  Vne  airspeed 

to  165  km/h,  89.1  kts,  or  102.5  mph 


(according  to  the  airspeed  indicator 

calibration). 

What  action  did  the  LBA  take?  The 
LBA  classified  this  service  bulletin  as 
mandatory  and  issued  German  AD 
Number  2001-317/2,  dated  November 
30,  2001,  in  order  to  ensure  the 
continued  airworthiness  of  these 
sailplanes  in  Germany. 

Was  this  in  accordance  with  the 
bilateral  airworthiness  agreement? 
These  sailplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  imder  the  provisions  of  §  21.29  of 
the  Federal  Aviation  Regulations  (14 
CFR  21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  us  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
AD 

What  has  FAA  decided?  The  FAA  has 
examined  the  findings  of  the  LBA; 
reviewed  all  available  information, 
including  the  service  information 
referenced  above;  and  determined  that: 
— The  unsafe  condition  (elevator  flutter 
while  operating  in  the  upper  flight 
speed  range)  referenced  in  this 
document  could  develop  on  other 
Grob  Models  G102  Club  Astir  m, 
-  G102  Club  Astir  Hlb,  and  G102 
Standard  Astir  III  sailplanes  of  the 
same  type  design; 
— The  actions  specified  in  the 
previously-referenced  service 
information  (as  specified  in  this  AD) 
should  be  accomplished  on  the 
affected  sailplanes;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  imsafe  condition. 
What  does  this  AD  require?  This  AD 
requires  you  to  incorporate  the  actions 
in  the  previously-referenced  service 
bulletin. 

In  preparation  of  this  rule,  we 
contacted  type  clubs  and  aircraft 
operators  to  obtain  technical 
information  and  information  on 
operational  and  economic  impacts.  We 
have  included,  in  the  rulemaking 
docket,  a  discussion  of  information  that 
may  have  influenced  this  action. 

Is  there  a  modification  I  can 
incorporate  instead  of  restricting  the 
Vne  airspeed?  The  FAA  has  determined 
that  long-term  continued  operational 
safety  would  be  better  assured  by  design 
changes  that  correct  the  source  of  the 
problem  rather  than  by  restricting  the 
Vne  airspeed.  With  this  in  mind,  FAA 
will  continue  to  work  with  Grob  in 
collecting  information  and  in 
performing  analysis  to  determine 


'  whether  a  fature  design  change  is 
feasible. 

Will  I  have  the  opportunity  to 
comment  prior  to  the  issuance  of  the 
rule?  Because  the  unsafe  condition 
described  in  this  document  could  result 
in  loss  of  control  of  the  sailplane,  we 
find  that  notice  and  opportunity  for 
public  prior  comment  are  impracticable. 
Therefore,  good  cause  exists  for  making 
this  amendment  effective  in  less  than  30 
days. 

Comments  Invited 

How  do  I  comment  on  this  AD? 
Although  this  action  is  in  the  form  of  a 
final  rule  and  was  not  preceded  by 
notice  and  opportunity  for  public 
comment,  FAA  invHes  your  comments 
on  the  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  nimiber  and  submit  your 
comments  to  tiie  address  specified 
under  the  caption  ADDRESSES.  We  will 
consider  all  comments  received  on  or 
before  the  closing  date  specified  above. 
We  may  amend  this  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
AD  I  should  pay  attention  to?  We 
specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  You  may  view  all 
comments  we  receive  before  and  after 
the  closing  date  of  the  rule  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  simimarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  us  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2001-CE-48-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Compliance  Time  of  This  AD 

What  is  the  compliance  time  of  this 
AD?  The  compUance  time  of  this  AD  is 
"within  the  next  10  calendar  days  after 
the  effective  date  of  this  AD." 

Why  is  the  compliance  time  presented 
in  calendar  time  instead  of  hours  time- 
in-service  (TIS)?  Although  the  elevator 
would  only  flutter  during  flight,  this 
unsafe  condition  is  not  a  result  of  the 
number  of  times  the  sailplane  is 
operated.  The  chance  of  this  situation 
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occurring  is  the  same  for  a  sailplane 
with  10  hours  time-in-service  (TIS)  as  it 
would  be  for  a  sailplane  with  500  hours 
TIS.  For  this  reason,  the  FAA  has 
determined  that  a  compliance  based  on 
calendar  time  should  be  utilized  in  this 
AD  in  order  to  ensure  that  the  unsafe 
condition  is  addressed  on  all  sailplanes 
in  a  reasonable  time  period. 

Regulatory  Impact 

Does  this  AD  impact  various  entities? 
These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

Does  this  AD  involve  a  significant  rule 
or  regulatory  action?  We  have 
determined  that  this  regulation  is  an 
emergency  regulation  that  must  be 
issued  immediately  to  correct  an  unsafe 
condition  in  aircraft,  and  is  not  a 
significant  regulatory  action  imder 


Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  imder 
DOT  Regulatory  Policies  and  Procedures 
(44  FR 11034,  February  26, 1979).  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
reqvured).  A  copy  of  it,  if  filed,  may  be 
obtain^  from  tiie  Rules  Docket. 

List  of  Subjects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
f  39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

2001-26-25    Grob-Werke  Ginbh  k  Co  KG: 

Amendment  39-12591;  Docket  No. 
2001-CE-48-AD 

(a)  What  sailplanes  are  affected  by  this 
AD?  This  AD  affects  the  following  Models 
G102  Club  Astir  III,  G102  Club  Astir  IHb,  and 
G102  Standard  Astir  III  sailplanes,  all  serial 
numbers,  that  are  certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  sailplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  elevator  flutter,  which  could  cause 
structural  damage.  Such  damage  could  result 
in  loss  of  control  of  the  sailplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 

Compliance 

Procedures 

(i)  Apply  a  red  mark  on  the  airspeed  indicator 
at  165  kilometers/hour  (km/h),  89.1  knots 
(kts),  or  102.5  miles  per  hour  (mph)  (accord- 
mg  to  the  airspeed  indicator  calibration). 

Within  the  next  10  calendar  days  after  Janu- 
ary 31 ,  2002  (the  effective  date  of  this  AD). 

■ 

In  accordance  with  Grob  Service  Bulletin  No 
MSB306-36/2.  dated  November  22,  2001. 

• 

(2)  Install  a  placard  on  the  airspeed  indicator  at 
restricting  the  Vne  airspeed  as  indkated  in 
paragraph  (d)(1)  of  this  AD.  The  owner/oper- 
ator holding  at  least  a  private  pitot  certifrcate 
as  authorized  by  section  43.7  of  the  Federal 
Aviation  Regulattons  (14  CFR  43.7)  may  per- 
form the  installatton  of  the  placard.  You  must 
make  an  entry  into  the  aircraft  records  that 
shows  compliance  with  this  portion  of  the  AD, 
in  accordance  with  sectton  43.9  of  the  Fed- 
eral Aviation  Regulations  (14  CFR  43.9). 

Within  the  next  10  calendar  days  after  Janu- 
ary 31 .  2002  (the  effective  date  of  this  AD). 

In  accordance  with  Grob  Sersnce  Bulletin  No 
MSB306-36/2.  dated  November  22,  2001 . 

(e)  Ckin  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  sailplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 


assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Mike  Kiesov,  Aerospace 
Engineer,  FAA,  Small  Airplane  Directorate, 
901  Locust,  Room  301,  Kansas  City,  Missouri 
64106;  telephone:  (816)  329-4144;  facsimile: 
(816)  329-4090. 

(g)  What  if  I  need  to  fly  the  sailplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
§§  21.197  and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  your  sailplane  to  a  location  where 
you  can  accomplish  the  requirements  of  this 
AD.^ 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 


by  this  AD  must  be  done  in  accordance  with 
Grob  Service  Bulletin  No.  MSB306-36/2. 
dated  November  22.  2001.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  can  get  copies  from  GROB  Luft- 
und  Raumfaful.  Lettenbachstrasse  9.  D86874 
Tussenhausen-Mattsies,  Federal  Republic  of 
Germany;  telephone:  49  8268  998139; 
facsimile:  49  8268  998200.  You  may  view 
copies  at  FAA,  Central  Region,  Office  of  the 
Regional  Counsel,  901  Locust,  Room  506. 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective? This  amendment  becomes  effective- 
on  January  31,  2002. 
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Note  2:  Tbe  subje^  of  this  AD  is  addressed 
in  German  AD  2001-317/2.  dated  November 
30.  2001. 

Issued  in  Kansas  City,  Missouri,  on 
December  27,  2001. 
Michael  K.  Dahl. 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  02-89  Filed  1-7-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14CFRPart39 

[DoclMt  No.  2001-NM-383-AD;  Amwulment 
39-12577;  AO  2001-2fr-51] 

Rm  212(K-AA64  ' 

I 

Alrwoilhineee  Directlvea;  ^owbardief 
Model  CL-6Q0-2B19  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration.  DOT.  j 

ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  doctunent  publishes  in 
the  Federal  Register  an  amendment 
adopting  airworthiness  diretitive  (AD) 
2001-26-51  that  was  sent  previously  to 
all  known  U.S.  owners  and  operators  of 
certain  Bombardier  Model  CL-600- 
2B19  series  airplanes  by  individual 
notices.  This  AD  requires  deactivation 
of  the  center  tank  fuel  transfer  shutoff 
valves  by  opening  circuit  breakers  and 
installing  a  circuit  breaker  lock  ring  and 
disconnecting  and  stowing  the  electrical 
wiling,  replacing  certain  valves  with 
valves  having  a  different  part  niunber, 
reconnecting  certain  circuit  breaker 
wires,  removing  lock  rings,  and  resetting 
the  associated  circuit  breakers.  For 
certain  airplanes,  this  AD  requires  an 
AFM  revision  to  prohibit  operation  with 
more  than  200  pounds  of  fuel  in  the 
center  fuel  tank.  This  AD  also  has  a 
provision  for  operating  other  airplanes 
with  the  center  fuel  tiank  full  and  with 
both  fuel  transfer  shutoff  valves 
inoperative.  This  action  is  prompted  by 
issuance  of  mandatory  continuing 
airworthiness  information  by  a  foreign 
civil  airworthiness  authority.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  ignition  of  fuel 
vapor  in  the  center  wing  tank  and 
consequent  fire  and  explosion. 
DATES:  Effective  January  14,  2002,  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
emergency  AD  2001-26-51,  issued 
December  14,  2001,  which  contained 
the  requirements  of  this  amendment. 


The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  January  14, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  7,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
383-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except' 
Federal  holidays.  Comments  may  be 
submitted  via  fox  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  hitemet  must  contain 
"Docket  No.  2001-NM-383-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  applicable  service  information 
may  be  obtained  from  Bombardier,  Inc., 
Canadair,  Aerospace  Group,  PO  Box 
6087,  Station  Centre-ville,  Montreal. 
Quebec  H3C  3G9,  Canada.  This 
information  may  be  examined  at  the 
FAA,  Transport  Airplane  Directorate, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington;  or  at  the  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.. 
suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Luciano  L.  Castracane,  Aerospace 
Engineer,  Systems  and  Flight  Test 
Branch,  ANE-172,  FAA,  New  York 
Aircraft  Certification  Office,  10  Fifth 
Street,  Third  Floor,  Valley  Stream,  New 
York  11581;  telephone  (516)  256-7535; 
fax  (516)  568-2716. 
SUPPt^MENTARY  INFORMATION:  On 
December  14,  2001,  the  FAA  issued 
emergency  AD  2001-26-51,  which  is 
applicable  to  certain  Bombardier  Model 
CI/-600-2B19  series  airplanes.  That 
action  was  prompted  by  the 
manufacturer's  discovery  of  an  unsafe 
condition  while  conducting  the  safety 
review  of  the  fuel  tank  system  required 
by  Special  Federal  Aviation  Regulation 
Number  88  (SFAR  88),  Fuel  Tank 
System  Fault  Tolerance  Requirements. 
In  addition  to  other  requirements,  SFAR 
88  requires  that  certain  tj^pe  certificate 
and  supplemental  type  certificate 
holders  conduct  a  safety  review  of  the 


.  airplane  fuel  tank  system  to  determine 
that  the  design  meets  the  latest  fuel  tank 
ignition  prevention  requirements. 

The  center  tank  fuel  transfer  shutoff 
valve  is  operated  by  a  solenoid.  The 
solenoid  closes  the  valve  and  maintains 
it  in  the  closed  position  when  electrical 
power  is  applied  to  the  solenoid. 
Certain  valves  have  two  solenoids.  As  a 
result  of  the  safety  review,  the  valve  was 
tested  with  one  solenoid  failed.  Ehiring 
this  bench  testing,  the  manufacturer 
found  that  a  Sailed  valve  could  overheat 
to  a  temperature  that  exceeds  the  fuel 
hot  surface  ignition  point.  This 
condition,  if  not  corrected,  could  result 
in  ignition  of  fuel  vapor  in  the  center 
wing  tank  and  consequent  fire  and 
explosion. 

Explanation  of  Relevant  Service 
Information 

Bombardier  has  issued  Alert  Service 
Bulletin  A601R-28-045,  Revision  "A," 
dated  December  7,  2001,  which 
describes  procedm«s  for  deactivation  of 
the  center  tank  fuel  transfer  shutoff 
valves  by  opening  circuit  breakers  and 
installing  a  circuit  breaker  lock  ring,  and 
disconnecting  and  stowing  the  circuit 
breaker  electrical  wire.  Transport 
Canada  Civil  Aviation  (TCCA)  classified 
this  alert  service  bulletin  as  mandatory 
and  issued  Canadian  airworthiness 
directive  CF-2001-47,  dated  December 
11,  2001,  in  order  to  ensure  the 
continued  airworthiness  of  these 
airplanes  in  Canada. 

In  addition  to  the  actions  specified  in 
the  alert  service  bulletin,  the  Canadian 
airworthiness  directive  also  requires 
replacing  certain  valves  with  valves 
having  a  different  part  number, 
reconnecting  certain  circuit  breaker 
wires,  removing  lock  rings,  and  resetting 
the  associated  circuit  br^ikers.  For 
airplanes  on  which  a  certain  fuel  tank 
vent  modification  has  not  been 
accomplished,  the  Canadian 
airworthiness  directive  also  requires  an 
airplane  flight  manual  (AFM)  revision  to 
prohibit  operation  with  more  than  200 
poimds  of  fiiel  in  the  center  fuel  tank. 
The  Canadian  airworthiness  directive 
also  has  a  provision  for  operating 
airplanes  on  which  that  modification 
has  been  accomplished  with  the  center 
fuel  tank  full  and  with  both  fuel  transfer 
shutoff  valves  inoperative. 

FAA's  Conclusions 

This  airplane  model  is  manufactured 
in  Canada  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  §  21.29  of  the  Federal 
Aviation  Regulations  (14  CFR  21.29) 
and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
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TCCA  has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  TCCA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design  registereid  in  the  United 
States,  this  airworthiness  directive  is 
issued  to  prevent  ignition  of  fuel  vapor 
in  the  center  wing  tank  and  consequent 
fire  and  explosion.  The  AD  requires 
deactivation  of  the  center  tank  fuel 
transfer  shutoff  valves  by  opening 
circuit  breakers  and  installing  a  circuit 
breaker  lock  ring  and  disconnecting  and 
stowing  the  electrical  wiring.  Those 
actions  are  required  to  be  accomplished 
in  accordance  with  the  alert  service 
bulletin  described  previously. 

This  AD  also  requires  replacing 
certain  valves  with  valves  having  a 
different  part  nimiber,  reconnecting 
certain  circuit  breaker  wires,  removing 
lock  rings,  and  resetting  the  associated 
circuit  breakers.  For  certain  airplanes, 
this  AD  requires  an  AFM  revision  to 
prohibit  operation  with  more  than  200 
pounds  of  fuel  in  the  center  fuel  tank. 
This  AD  also  has  a  provision  for 
operating  other  airplanes  with  the 
center  fuel  tank  full  and  with  both  fuel ' 
transfer  shutoff  valves  inoperative. 

Since  it  was  fotmd  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
.  comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
notices  issued  on  December  14,  2001,  to 
all  known  U.S.  owners  and  operators  of 
certain  Bombardier  Model  CL-600- 
2B19  series  airplanes.  These  conditions 
still  exist,  and  the  AD  is  hereby 
published  in  the  Federal  Register  as  an 
amendment  to  §  39.13  of  the  Federal 
Aviation  Regulations  (14  CFR  39.13)  to 
make  it  effective  as  to  all  persons. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight=safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argimients  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  nimiber  and  be  submitted 


in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviromnental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
simimarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-383-AD."  The 
postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on.the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  ^valuation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 


List  of  Suiiiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safefy,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [AnModed] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2001-26-51    Bombardier,  Inc.  (Fomieriy 
Canadair):  Amendment  39-12577. 
Docket  2001-NM-383-AD.  * 

Applicability:  Model  CL-600-2B19  series 
airplanes,  serial  numbers  7003  and 
subsequent,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  ignition  of  fuel  vapor  in  the 
center  wing  tank  and  consequent  fire  and 
explosion,  accomplish  the  following: 

Lock  Ring  Installation 

(a)  For  all  airplanes:  Within  24  hours  after 
the  effective  date  of  this  AD,  open  circuit 
breakers  identified  in  paragraph  2.B.  of  the 
Accomplishment  Instructions  of  Bombardier 
Alert  Service  Bulletin  A601R-28-045, 
Revision  "A."  dated  December  7,  2001.  and 
install  a  lock  ring  on  the  circuit  breakers,  in 
accordance  wilh  PART  A  of  the 
Accomplishment  Instructions  of  the  alert 
service  bulletin. 

Note  2:  Accomplishment  of  the 
requirements  of  paragraphs  (a)  and  (c)  in 
accordance  with  Bombardier  Alert  Service 
Bulletin  A60tR-28-045,  dated  December  6, 
2001,  prior  to  the  effective  date  of  this  AD 
is  acceptable  for  compliance  with  the 
requirements  of  those  paragraphs. 
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AFM  Revision  6>r  Certain  Airplanes 

(b)  For  airplanes  having  serial  numbers 
7003  through  7109  inclusive:  Concurrently 
with  the  accomplishment  of  the  requirements 
of  paragraph  (a)  of  this  AD,  determine 
whether  the  fuel  vent  system  has  been 
modified  in  accordance  with  Bombardier 
Service  Bulletin  601R-28-024,  Revision  "A," 
dated  November  11, 1998. 

(1)  For  airplanes  on  which  the  fuel  vent 
system  HAS  been  modifled  in  accordance 
Mrith  the  service  bulletin:  No  further  action  is 
required  by  paragraph  (b)  of  this  AD. 

(2)  For  airplanes  on  which  the  fuel  vent 
system  HAS  NOT  been  modified  in 
accordance  with  the  service  bulletin:  Prior  to 
further  flight,  revise  the  Limitations  section 
of  the  Airplane  Flight  Manual  (AFM)  to 
include  the  following  (this  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM): 

"THE  AIRPLANE  MUST  NOT  BE 
OPERATED  WITH  MORE  THAN  200 
POUNDS  OF  FUEL  IN  THE  CENTER  FUEL 
TANK." 

Following  accomplishment  of  the 
requirements  of  paragraph  (d),  the  AFM 
revision  shall  be  removed  from  the  AFM. 
Where  the  provisions  of  this  AD  and  the 
Master  Minimum  Equipment  List  (MMEL) 
differ,  this  AD  prevails. 

Disconnection  and  Stowage  of  Electrical 
Wiring 

(c)  For  all  airplanes:  Within  4  days  after  the 
effective  date  of  this  AD,  disconnect  and 
stow  the  eiectrfcal  wires  from  the  circuit 
breakers  opened  as  required  by  paragraph  (a) 
of  this  AD,  in  accordance  with 
Accomplishment  Instructions  of  Bombardier 
Alert  Service  Bulletin  A601R-2&-045, 
Revision  "A,"  dated  December  7, 2001. 

Identification  of  Valve  Part  Number 

(d)  For  all  airplanes:  Within  45  days  after 
the  effective  date  of  this  AD.  determine  the 
part  number  (P/N)  of  the  fuel  transfer  shutoff 
valves  installed  in  the  center  fuel  tank,  and 
accomplish  the  following,  as  applicable. 

(1)  If  any  valve  has  P/N  601R6225&-5, 
remove  the  valve  in  accordance  with 
Maintenance  Manual  task  number  28-13—43- 
000-801 ,  and  replac  it  with  a  valve  having 
P/N  601R62256-3  i..  accordance  with 
Maintenance  Manual  task  number  28-13—43- 
400-801:  and  reactivate  the  fuel  transfer 
shutoff  valve  by  accomplishing  the 
requirements  of  paragraph  (d)(l)(i)  or 
(d)(l)(ii)  of  this  AD,  as  applicable. 

(i)  For  airplanes  that  have  NOT  been 
modiRed  in  accordance  with  Bombardier 
Service  Bulletin  601R-28-022:  Open  the 
CBP-1;  remove  protective  tubing,  if 
applicable;  release  "Unstow"  the  wire  and 
reconnect  it  to  its  respective  breaker  CB1-N9, 
in  accordance  with  Wiring  Manual  28-20-50; 
close  the  CBP-1;  remove  the  "INOP"  label 
and  the  lock  ring  from  breaker  CB1-N9;  carry 
out  AMM  Task  28-13-^3-710-801, 
"Operational  Test  of  Fuel  Transfer  SOV"; 
and  remove  the  AFM  limitation  required  by 
paragraphs  (b)(2)  and  (f)  of  this  AD. 

(ii)  For  airplanes  that  HAVE  been  modified 
in  accordance  with  Bombardier  Service 
Bulletin  601R-28-O22:  Open  the  CBP-1  and 
CBP-2;  remove  protective  tubing,  if 


applicable;  release  "Unstow"  the  wires  and 
reconnect  them  to  their  respective  breaker 
CB1-N9  or  CB2-P9,  in  accordance  with 
Wiring  Manual  28-20-50;  close  the  CBP-1 
and  CBP-2;  remove  the  "INOP"  labels  and 
lock  rings  from  breakers  CB1-N9  and  CB2- 
P9;  carry  out  AMM  Task  28-13-43-710-801, 
"Operational  Test  of  Fuel  Transfer  SOV"; 
and  remove  the  AFM  limitation  required  by 
paragraph  (f)  of  this  AD.        , 

(2)  If  all  valves  have  P/N  601R62256-3, 
reactivate  the  fuel  transfer  shutoff  valve  by 
accomplishing  the  requirements  of  paragraph 
(d)(2)(i)  or  (d)(2)(ii)  of  this  AD,  as  applicable. 

(i)  For  airplanes  that  have  NOT  been 
modiffed  in  accordance  with  Bombardier 
Service  Bulletin  601R-28-022:  Open  the 
CBP-1;  remove  protective  tubing,  if 
applicable;  release  "Unstow"  the  wire  and 
reconnect  it  to  its  respective  breaker  CB1-N9, 
in  accordance  with  Wiring  Manual  28-20-50; 
close  the  CBP-1;  remove  the  "INOP"  label 
and  the  lock  ring  from  breaker  CB1-N9:  carry 
out  AMM  Task  28-1 3-43-710-801 , 
"Operational  test  of  Fuel  Transfer  SOV"; 
and  remove  the  AFM  limitation  required  by 
paragraphs  (b)(2)  and  (f)  of  this  AD. 

(ii)  For  airplanes  that  HAVE  been  modified 
in  accordance  with  Bombardier  Service 
Bulletin  601R-28-022:  Open  the  CBP-1  and 
CBP-2;  remove  protective  tubing,  if 
applicable;  release  "Unstow"  the  wires  and 
reconnect  them  to  their  respective  breaker 
CB1-N9  or  CB2-P9,  in  accordance  with 
Wiring  Manual  28-20-50;  close  the  CBP-1 
and  CBP-2;  remove  the  "INOP"  labels  and 
lock  rings  from  breakers  CB1-N9  and  CB2- 
P9;  carry  out  AMM  Task  28-13-43-710-801. 
"Operational  Test  of  Fuel  Transfer  SOV"; 
and  remove  the  AFM  limitation  required  by 
paragraph  (f)  of  this  AD. 

Dispatch  of  Airplane  With  Inoperative 
Valves 

(e)  Except  as  required  by  paragraph  (b)  of 
this  AD:  The  airplane  may  be  operated  with 
the  center  fuel  tank  full  and  with  both  fuel 
transfer  shutoff  valves  inoperative 
(applicable  circuit  breakers  opened  as 
specified  by  paragraph  (a)  of  this  AD),  until 
accomplishment  of  paragraph  (d)  of  this  AD. 
Where  the  provisions  of  this  AD  and  the 
MMEl  differ,  this  AD  prevails. 

AFM  Revision 

(f)  Concurrently  with  accomplishing  the 
actions  required  by  paragraph  (a)  of  this  AD, 
revise  the  Limitations  section  of  the  AFM  to 
include  the  following  (this  may  be 
accomplished  by  inserting  a  copy  of  this  AD 
into  the  AFM): 

"Note:  When  the  applicable  circuit 
breakers  are  opened,  power  is  removed  from 
the  fuel  transfer  shutoff  valves  (SOVs).  The 
fuel  transfer  SOVs  remain  open  and  will 
continuously  allow  the  transfer  of  the  fuel 
from  the  center  tank  to  the  wings.  The  fuel 
in  the  center  tank  is  usable.  The  wing  tanks 
will  indicate  FULL  until  the  center  tank  is 
empty,  and  an  EICAS  LR  X-FER  SOV 
message  will  either  indicate  ON  GROUND,  or 
the  message  may  disappear  during  climb  but 
will  remain  on  during  the  remainder  of  the 
flight." 

Following  accomplishment  of  the 
requirements  of  paragraph  (d),  the  AFM 


revision  shall  be  removed  from  the  AFM. 
Where  the  provisions  of  this  AD  and  the 
MMEL  differ,  this  AD  prevails. 

Spares 

(g)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  fuel  transfer  shutoff 
valve  having  P/N  601R62256-5  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  New  York 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  New  York  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  New  York  ACO. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(j)  The  actions  required  by  paragraphs  (a) 
and  (c)  of  this  AD  shall  be  done  in 
accordance  with  Bombardier  Alert  Service 
Bulletin  A601R-28-045,  Revision  "A,"  dated 
December  7,  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Bombardier,  Inc.,  Canadair, 
Aerospace  Group,  PO  Box  6087,  Station 
Centre-ville,  Montreal,  Quebec  H3G  3G9, 
Canada.  Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at  the 
FAA,  New  York  Aircraft  Certification  Office, 
10  Fifth  Street,  Third  Floor,  Valley  Stream, 
New  York;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700.  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Canadian  airworthiness  directive  CF- 
2001-47.  dated  December  11,  2001. 

Eflective  Date 

(k)  This  amendment  becomes  effective  on 
January  14,  2002,  to  all  persons  except  those 
persons  to  whom  it  was  made  inmiediately 
effective  by  emergency  AD  2001-26-51, 
issued  December  14,  2001,  which  contained 
the  requirements  of  this  amendment. 

fssued  in  Renton,  Washington,  on 
December  20,  2001. 
AliBahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-88  Filed  1-7-02;  8:45  am] 
BNJJNQ  CODE  4910-13-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000-NE-61-AD;  Amendment 
39-12594;  AD  2002-01-03] 

RIN  2120-AA64 

Airworthiness  Directives;  GE  Aircraft 
Engines  CT7  Series  TurtMprop 
Engines 

agency:  Federal  AviatiQn 
Administration,  DOT. 
action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airvyorthiness  directive  (AD),  that  is 
applicable  to  GE  Aircraft  Engines  (GE) 
Crr7  series  tinboprop  engines.  This 
amendment  requires  removal  of  stage  2 
tiirbine  aft  cooling  plates  of  a  certain 
part  number  (P/N)  and  installation  of 
cooling  plates  of  a  new  design.  This 
amendment  is  prompted  by  a  report  of 
a  stage  2  turbine  aft  cooling  plate 
cracking,  resulting  in  an  uncontained 
engine  failure.  The  actions  specified  by 
this  AD  are  intended  to  prevent  stage  2 
turbine  aft  cooling  plate  cracking,  which 
could  result  in  micontained  engine 
failure,  and  damage  to  the  airplane. 
DATES:  Effective  date  February  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Caufield,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299;  telephone:  (781)  238-7146; 
fax:  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to  GE 
Aircraft  Engines  (GE)  CT7  series 
ttnboprop  engines  was  published  in  the 
Federal  Register  on  May  2,  2001  (66  FR 
21898).  That  action  proposed  to  require 
removal  of  stage  2  tinbine  aft  cooling 
plates  of  a  certain  part  number  (P/N) 
and  installation  of  cooling  plates  of  a 
new  design. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given' tothe 
comments  received. 

One  commenter  suggests  that  the 
Economic  Analysis  paragraph  be 
changed  to  reflect  that  not  all  cooling 
plates  may  be  installed  in  engines,  and, 
therefore,  while  there  may  be  564 
cooling  plates  available  worldwide, 
there  are  not  564  engines  that  will  be 
affected  by  the  AD.  The  FAA  agrees.  Not 


all  cooling  plates  of  the  affected  design 
are  assembled  into  engines.  GE 
estimates  that  only  288  affected  cooling 
plates  have  been  assembled  into 
engines.  Therefore,  the  Economic 
Analysis  statement  is  changed  to  reflect 
that  only  288  engines  worldwide  will  be 
affected.  The  FAA's  estimate  for  engines 
of  the  number  of  engines  installed  on 
airplanes  of  US  registry,  however, 
remains  the  same. 

The  manufacturer  asks  that  paragraph 
(a)  and  (b)  of  the  Compliance  Section  be 
changed  by  adding  serial  number  prefix 
GFF  to  Stage  2  aft  cooling  plate  P/N 
6064T07P02.  The  FAA  agrees,  because 
only  cooling  plates  with  serial  nxunber 
prefix  GFF  are  affected.  The  FAA  has 
limited  the  applicabilty  of  this  AD  to 
just  those  cooling  plates,  P/N 
6064T07P02  with  serial  niunbers  that 
begin  with  the  letters  "GFF."  In 
addition,  paragraphs  (a)  and  (b)  have 
been  changed  accordingly. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  binden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

There  are  approximately  288  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  180 
engines  installed  on  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD.  that  it  would  take 
approximately  0.5  work  hour  per  engine 
to  accomphsh  the  proposed  actions,  and 
that  the  average  labor  rate  is  $60  per 
work  hoin.  Required  aft  cooling  plates 
would  cost  approximately  $15,282  per 
engine.  Based  on  these  figures,  the  total 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $2,756,160. 
The  manufacturer  has  stated  that  it  may 
provide  the  new  design  aft  cooling  plate 
at  no  cost  to  operators,  and  that  if  the 
aft  cooling  plate  is  replaced  at  the  next 
engine  or  hot  section  module  overhaul 
shop  visit,  no  additional  labor  costs  will 
be  incurred. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 


with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  f3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  adding  a 
new  airworthiness  directive  to  read  as 
follows: 

2002-01-03    GE  Aircraft  Engines: 

Amendment  39-12594.  Docket  2000- 

NE-61-AD. 
Applicability:  This  airworthiness  directive 
(AD)  is  applicable  to  GE  Aircraft  Engines 
(GE)  CT7  Models  CT7-5A2.  -5A3,  -7A.  and 
-7A1  turboprop  engines  with  part  number 
(P/N)  6064T07P02  stage  2  aft  cooling  plates 
with  serial  numbers  beginning  with  the 
letters  GFF,  installed  on  but  not  limited  to 
Construcciones  Aeronauticas.  SA  CN-235 
series  and  SAAB  Aircraft  AB  SF340  series 
airplanes. 

.     Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
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repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciHc  proposed  actions  to  address  it. 

Compliance:  Compliance  is  required  at  the 
next  overhaul  of  the  engine  or  hot  section 
module,  or  within  8.000  cycles  after  the 
effective  date  of  this  AD,  whichever  occurs 
first,  unless  already  done. 

To  prevent  stage  2  turbine  aft  cooling  plate 
cracking,  which  could  result  in  uncontained 
engine  failure,  and  damage  to  the  airplane, 
do  the  following: 

(a)  Replace  stage  2  aft  cooling  plates  P/N 
6064T07P02  with  serial  numbers  that  begin 
with  the  letters  GFF  with  stage  2  aft  cooling 
plate  P/N  6064T07P05. 

(b)  After  the  effective  date  of  this  AD,  do 
not  install  any  stage  2  aft  cooling  plates  P/ 
N  6064T07P02  with  serial  numbers  that 
begin  with  the  letters  GFF. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

'  Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 


ACTION:  Final  rule. 


Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  §§21.197  and  21.199  of  the  " 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Effective  Date  I 

(e)  This  amendment  becones  effective  on 
February  12,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
December  31.  2001. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  02-302  Filed  l-7-02;,8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fsdsral  Aviation  Administration 
14CFRPart71  | 

[Alrspati*  OodtM  No.  OO-AGL-23] 

ModHlclion  of  Ctaas  E  Airapace; 
Ctovaland,  OH;  Modification  of  Class  E 
Alrapaca;  Medina,  OH;  and  Revocation 
of  Class  E  Airapaca;  Eiyri%  OH 

agency:  Federal  Aviation 
Administratien  (FAA).  DOT- 


SUMMARY:  This  action  modifies  Class  E 
airspace  at  Cleveland,  OH;  modify  Class 
E  airspace  at  Medina,  OH;  and  removes 
Class  E  airspace  at  Elyria,  OH.  An 
Instrument  Landing  System  (ILS) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  28 
has  been  developed  for  Cleveland- 
Hopkins  International  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  above  the  siuface  is 
needed  to  contain  aircraft  executing  this 
approach.  This  action  would  increase 
the  existing  Class  E  airspace  for 
Cleveland-Hopkins  International 
Airport  and  at  the  same  time  simplify 
the  extremely  complicated  existing 
Class  E  airspace  legal  description. 
Redefining  the  Class  E  airspace  for 
Cleveland,  OH,  would  then  include  the 
Class  E  airspace  for  Eljrria,  OH.  This 
action  would  remove  the  existing  Class 
E  airspace  for  Eljrria,  OH.  Finally,  this 
action  would  modify  the  Class  E 
airspace  legal  description  for  Medina, 
OH. 

EFFECTIVE  DATE:  0901  UTC,  February  21, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Biuke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

History 

On  Friday.  October  6,  2000,  the  FAA 
proposed  to  amend  14  CFR  part  71  to 
modify  Class  E  airspace  at  Cleveland, 
OH  (65  FR  59765).  The  proposal  was  to 
modify  controlled  airspace  extending 
upward  from  the  siuface  to  contain 
Instrument  Flight  Rules  (IFR)  operations 
in  controlled  airspace  during  portions  of 
the  terminal  operations  and  while 
transiting  between  the  enroute  and 
terminal  environments.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
objecting  to  the  proposal  were  received. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005,  of  FAA  Order  7400.9J  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designations 
listed  in  this  dociunent  will  be 
published  subsequently  in  the  Order. 


The  Rule 

This  amendment  to  14  CFR  part  71 
modifies  Class  E  airspace  at  Cleveland 
and  Medina,  OH,  and  removes  Class  E 
airspace  at  Elyria,  OH  to  accommodate 
aircraft  executing  instrument  flight 
procediues  into  and  Out  of  Cleveland- 
Hopkins  International  Airport,  Medina 
Municipal  Airport  and  Elyria,  OH.  The 
area  will  be  depicted  on  appropriate 
aeronautical  charts. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a  . 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFll  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B.  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854.  24  FR  95665,  3  CFR, 
1959-1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ftin 
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AGL  OH  E5  Cleveland.  OH  (Revised] 

That  airspace  extending  upward  from  700 
feet  above  the  surface  bounded  by  a  line 
beginning  at  lat.  41°25'00'  N.,  long.  82''23'00' 
W.,  to  lat.  41°56'00''  N.,  long.  81°22'00'  W., 
to  lat.  41''48'00''  N.,  long.  81°02'00'  W.,  to  lat. 
41°32'00'  N.,  long.  81°03'00"  W.,  to  lat. 
41''11'00''  N.,  long.  81°48'00'  W.,  to  lat. 
41°11'00''  N.,  long.  82°21'00'  W.,  thence  to 
the  point  of  beginning. 
***** 

AGL  OH  E5  Nfedina,  OH  (Revised] 

Medina  Municipal  Airort 

(lat.  41°07'53'  N,  long.  81°45'54'  W) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  the  Medina  Municipal  Airport, 
excluding  that  airspace  within  the  Cleveland, 
OH,  Class  E  airspace  area. 
***** 

AGL  OH  E5  Elyria.  OH  [Removed] 

***** 

Issued  in  Des  Plaines,  Illinois  on  December 
7,  2001. 

Nancy  B.  Shelton. 

Manager,  Air  Traffic  Division.  Great  Lakes 
Region. 

[FR  Doc.  02-254  Filed  1-7-02;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

[ID  8972] 

RIN  154S-AW05 

Averaging  of  Farm  Income 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Final  regulations.    ' 


SUMMARY:  This  document  contains  final 
regulations  relating  to  the  election  to 
average  farm  income  in  computing  tax 
liability.  The  regiilations  reflect  changes 
to  the  law  made  by  the  Taxpayer  Relief 
Act  of  1997,  as  amended  by  the  Tax  and 
Trade  Relief  Extension  Act  of  1998,  and 
provide  guidance  to  individuals 
engaged  in  a  farming  business. 
DATES:  Effective  Date:  These  regulations 
are  effective  January  8,  2002. 

Applicability  Date:  These  regulations 
apply  to  taxable  years  beginning  after 
December  31,  2001.  However,  taxpayers 
may  rely  on  the  rules  in  these  final 
regulations  in  computing  tax  liability  for 
taxable  years  beginning  on  or  before 
December  31,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Moran,  (202)  622-4940  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 


Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  these  final  regulations  has 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
imder  control  number  1545-1662. 
Taxpayers  provide  the  information  on 
Schedule  J,  "Farm  Income  Averaging," 
which  is  attached  to  Form  1040,  "U.S. 
Individual  Income  Tax  Return,"  for  the 
taxable  year  in  which  income  averaging 
is  elected. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  burden  for  this  requirement  is 
reflected  in  the  biuden  estimate  for 
Schedule  J.  The  estimated  burden  for 
the  2000  Schedule  J  is  2  hours  per 
respondent. 

Comments  concerning  the  accuracy  of 
this  bvirden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S:0,  Washington,  DC 
20224,  and  to  the  Office  of  Management 
and  Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  retiun  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Baclcground 

Section  1301  was  added  to  the 
Internal  Revenue  Code  (the  Code)  by 
section  933(a)  of  the  Taxpayer  Relief  Act 
of  1997  (Public  Uw  105-34;  (111  Stat. 
788,  881-82)),  as  amended  by  section 
2011  of  the  Tax  and  Trade  Relief 
Extension  Act  of  1998  (Division  J  of  H.R. 
4328,  Omnibus  Consolidated  and 
Emergency  Supplemental 
Appropriations  Act,  1999)  (Public  Law 
105-277  (112  Stat.  2681,  2681-886, 
2681-902)).  On  October  8, 1999,  a 
notice  of  proposed  rulemaking  (REG- 
121063-97)  containing  proposed 
regulations  imder  section  1301  was 
published  in  the  Federal  Register  (64 
FR  54836).  A  number  of  comments 
responding  to  the  notice  were  received 
and  a  public  hearing  was  held  on 
February  15,  2000.  After  consideration 
of  the  comments,  the  proposed 
regulations  are  adopted  as  revised  by 
this  Treasiuy  decision. 


Explanation  of  Provisions 

Treatment  of  Wages 

•  The  income  averaging  election  is 
available  only  to  individuals  engaged  in 
a  farming  business  and  only  with 
respect  to  income  from  that  business.    . 
The  proposed  regulations  provide  that 
farm  income  does  not  include  wages  but 
the  notice  of  proposed  rulemaking 
invited  public  comment  on  whether  a 
different  rule  should  apply  to  wages 
paid  to  a  shareholder  of  an  S 
corporation.  Several  comments  on  this 
issue  supported  a  rule  that  would 
permit  wages  paid  by  an  S  corporation 
to  a  shareholder  to  qualify  as  income 
fttim  a  farming  business,  and  the  final 
regulations  adopt  this  rule. 

This  change  results  in  comparable 
treatment  for  S  corporation 
shareholders,  partners,  and  sole 
proprietors.  A  sole  proprietor's 
Schedule  F  income,  whether 
attributable  to  capital  or  labor,  is  treated 
as  income  bom  the  business  conducted 
through  the  proprietorship.  In  the  case 
of  a  partnership  engaged  in  a  farming 
business,  income  earned  by  the  partners 
that  is  attributable  to  the  farming 
business  is  similarly  treated  as  farm 
income  for  purposes  of  the  income 
averaging  rules  whether  the  income 
takes  the  form  of  a  distributive  share  or 
a  guaranteed  payment. 

S  corporations,  like  partnerships,  are 
passthrough  entities  for  Federal  income 
tax  purposes.  In  an  S  corporation, 
amoimts  paid  to  shareholders  as  Wages 
would,  if  retained  by  the  corporation, 
increase  the  shareholders'  income 
qualifying  for  the  income  averaging 
election.  There  is  no  indication  in  the 
legislative  history  of  section  1301  that 
Congress  intended  disparate  treatment 
of  S  corporation  shareholders 
depending  on  whether  amounts  are  paid 
to  the  shareholders  as  wages  or 
allocated  to  shareholders  as  a  pro  rata 
share  of  the  corporation's  income. 
Accordingly,  the  final  regulations 
provide  consistent  treatment  for 
shareholders  in  S  corporations  and 
partners  in  partnerships.  Thus,  a 
shareholder's  income  that  is  attributable 
to  the  S  corporation's  farming  business 
qualifies  as  farm  income  for  purposes  of 
die  income  averaging  rules  whedier 
paid  to  the  shareholder  as  wages  or 
allocated  to  the  shareholder  as  a  pro  rata 
share. 

In  contrast,  a  C  corporation  is  not  a 
passthrough  entity  for  Federal  income 
tax  purposes.  Accordingly,  the  final 
regulations  do  not  treat  any  amounts 
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paid  by  a  C  corporation  to  its 
shareholder-employees  as  farm  income. 

Treatment  of  Rental  Incotne 

The  proposed  regulations  contain  no 
provision  for  treating  rental  income  as 
income  from  a  farming  business.  This  is 
consistent  with  the  general  principle 
that  lessors  of  farmland  are  not 
ordinarily  treated  as  engaged  in  a 
fanning  business  with  respect  to  the 
leased  land.  Commentators  were 
divided  over  whether  rental  income 
based  on  a  tenant's  production  (e.g.,  a 
crop  share)  should  be  treated  as  income 
from  a  forming  business  for  purposes  of 
section  1301.  The  final  regulations 
provide  that  income  from  such 
arrangements  is  treated,  subject  to  an 
anti-abuse  rule,  as  income  firom  a 
farming  business.  This  rule  is  consistent 
with  the  policy  underlying  section  1301 
of  limiting  the  adverse  effects  of  a 
progressive  rate  structure  on  farmers 
whose  income  varies  significantly  from 
year  to  year  in  response  to  fluctuations 
in  the  farm  economy.  A  landlord's 
ibcome  from  a  crop-share  lease  or 
similar  arrangement  is  affetited  by 
fluctuations  in  the  farm  economy  to  the 
same  extent  as  that  of  any  other  farmer. 
Moreover,  regulations  under  other  Code 
sections  provide  precedent  for  the  rule 
in  the  final  regulations.  For  example,  a 
similar  rule  in  the  regulations  imder 
section  175  (relating  to  the  deduction 
for  certain  soil  and  water  conservation 
expenditures)  treats  a  landlord  who 
receives  rent  (either  cash  or  in  kind) 
based  on  farm  production  as  engaged  in 
the  business  of  ferming. 

Under  the  final  regmations,  a 
landlord's  crop  share  income  reported 
on  Form  4835,  "Farm  Rental  Income 
and  Expenses,"  Schedule  F,  "Profit  or 
Loss  From  Farming,"  or  Part  n  of 
Schedule  E,  "Supplemental  Income  or 
Loss,"  is  eligible  for  income  averaging  if 
the  landlord's  share  of  a  tenant's 
production  is  set  in  a  written  rental 
agreement  before  the  tenant  begins 
significant  activities  on  the  land.  If  a 
landlord  receives  a  fixed  rent  or  a  share 
of  a  tenant's  production  that  is  set  after 
the  tenant  begins  significant  activities, 
the  landlord  is  not  considered  to  be 
engaged  in  a  fuming  business  with 
respect  to  the  leased  land,  and  the  rental 
income  is  not  eligible  for  income 
averaging,  even  if  the  landlord 
materially  participates  in  the  tenant's 
fanning  business.  | 

Treatment  of  Income  Prom  Partnerships 

A  commentate  asked  whether 
income  attributable  to  a  farming 
business  carried  on  by  a  partnership  is 
fum  income  vrithout  re^rd  to  the  size 
of  a  partner's  interest  in  the  putnership 


or  the  activities  of  the  partner.  The- 
commentator  also  asked  how  the  farm 
income  of  a  partnership  may  be 
allocated.  Farm  income  is  allocated 
under  the  partnership  rules  in 
Subchapter  K  of  the  Code,  and  these 
regulations  do  not  modify  those  rules. 
The  find  regulations,  like  the  proposed 
regulations,  permit  income  attributable 
to  a  farming  business  carried  on  by  a 
partnership  to  be  averaged  without 
regard  to  the  partner's  level  of 
participation  in  the  partnership  or  size 
of  ownership  interest. 

Effect  of  Adjustments 

A  commentator  requested  that  the 
final  regulations  expressly  require  an 
amended  return  if  there  is  a  change  to 
a  base  year  retiun  as  a  result  of  either 
an  IRS  or  taxpayer  initiated  adjustment. 
The  IRS  and  Treasury  do  not  believe 
that  a  special  rule  in  the  final 
regulations  is  necessary  to  address  this 
point,  as  the  situation  is  not  unique  to 
section  1301.  If  the  election  year  tax 
liabiUty  is  changed  as  a  result  of  an 
adjustment  to  a  base  year,  then,  as  with 
any  correction,  an  amended  return 
should  be  made  for  the  election  year  if 
the  statute  of  limitations  is  open. 

Making,  Chcmging,  or  Revoking  an 
Election 

Under  the  proposed  regulations  an 
individual  may  not  make  a  late  election, 
change  an  election,  or  revoke  an 
election  unless  there  has  been  an 
adjustment  to  taxable  income  or  tax 
liability  or  the  Commissioner  has 
consented.  One  comment  suggested  that 
these  limitations  on  a  taxpayer's  ability 
to  make,  change,  or  revoke  an  election 
should  be  eliminated.  This  suggestion 
has  been  adopted.  Under  the  final 
regulations,  a  taxpayer  may  make  a  late 
election,  change  an  election,  or  revoke 
an  election  subject  only  to  the  generally 
applicable  rules  on  the  period  of 
Ihnitations  on  filing  a  claim  for  credit  or 
refund. 

Negative  Taxable  Income 

A  number  of  commentators  criticized 
the  computational  rules  contained  in 
Schedule  J,  Farm  Income  Averaging,  for 
1999  and  earlier  years.  These  rules 
prohibited  the  use  of  a  negative  amount 
for  a  base  year's  taxable  income.  The 
commentators  suggested  that  taxpayers 
shovdd  be  permitted  to  use  a  negative 
amoimt  if  appropriate  adjustments  are 
made  for  amounts,  such  as  net  operating 
losses,  that  may  provide  a  tax  benefit  in 
another  taxable  year. 

The  final  r^ulations  adopt  this 
suggestion.  Thus,  a  base  year's  taxable 
income  may  be  negative  but  amounts, 
such  as  a  net  operating  loss  or  certain 


capital  losses,  that  may  be  deducted  in 
one  or  more  other  taxable  years  in  the 
form  of  a  carryover  or  carryback  must  be 
added  back  in  computing  negative 
taxable  income.  The  Schedute  J  for  years 
after  1999  includes  worksheets  and 
instructions  for  determining  negative 
taxable  income  for  purposes  of  the 
income  averaging  computation. 

Calculation  of  Section  1  Tax 

The  proposed  regulations  provide  that 
the  tax  is  computed  by  reducing  the 
election  year  taxable  income  by  the 
applicable  amount  and  increasing 
taxable  income  for  the  base  years  by 
one-third  of  that  amount.  One 
commentator  suggested  that  taxable 
income  for  the  election  year  should  be  ' 
computed  by  excluding  the  elected 
amount  from  the  taxpayer's  gross 
income.  This  wouid  reduce  adjusted 
gross  income,  which  in  turn  might 
reduce  the  effect  of  limitations  and 
phase-outs  based  on  adjusted  gross 
income.  The  statutory  language 
unambiguously  provides,  however,  that 
any  election-year  decrease  (or  base-year 
increase)  must  be  made  to  taxable 
income.  Moreover,  consistent 
application  of  the  rule  suggested  in  the 
comment  would  require  recomputation 
of  adjusted  gross  income  and  all  related 
limitations  and  phase-outs  in  base  years. 
This  would  substantially  increase  the 
complexity  of  the  income  averaging 
computation.  Accordingly,  the  find 
regulations  do  not  adopt  this  suggestion. 

Farm  Income 

A  commentator  suggested  that  the 
final  regulations  list  specific  items  of 
income  and  deductions  to  clarify  which 
items  are  attributable  to  a  farming 
business  under  section  1301.  The 
regulations  are  not  a  suitable  format  for 
providing  the  comprehensive  guidance 
requested  because  of  the  difficulty  in 
identifying  the  myriad  items  of  income 
and  expense  that  may  be  attributable  to 
a  ferming  business  and  because,  in  each 
case,  a  determination  based  on  specific 
facts  and  circumstances  is  necessary. 
Taxpayers  are  encouraged  to  raise 
questions  they  may  have  concerning  any 
specific  types  of  income  so  that 
guidance  can  be  given  by  revenue 
ruling,  instructions,  or  other  appropriate 
means. 

The  proposed  regulations  treat  gain 
from  the  sale  or  other  disposition  of 
property  (other  than  land)  as 
attributable  to  a  fanning  business  if, 
taking  into  account  all  tiie  facts  and 
circumstances,  the  property  was 
regularly  used  in  the  farming  business 
for  a  substantial  period  of  time.  A 
commentator  asked  that  the  final 
regulations  provide  more  specific 
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guidance  on  what  constitutes  a 
substantial  period  of  time.  The  final 
regulations  provide  that  property  that 
has  always  been  used  solely  in  the 
farming  business  by  the  individual  is 
deemed  to  meet  both  the  regularly  used 
and  substantial  period  tests.  For 
property  not  used  solely  in  the  farming 
business,  what  constitutes  regular  use  or 
a  substantial  period  of  time  is  likely  to 
vary  significantly,  depending  upon  the 
facts  of  the  taxpayer's  business. 
Accordingly,  the  final  regulations  retain 
the  facts-and-cinnunstances  test  for  such 
property. 

Tne  proposed  regulations  egtablish  a 
presumption  that  sales  or  dispositions 
of  property  used  in  a  farming  business 
are  attributable  to  that  business  if  they 
occur  within  one  year  of  its  cessation. 
One  comment  expressed  concern  that 
this  presumption  may  be  construed  as 
establishing  a  contrary  presumption  for 
sales  or  dispositions  occurring  after  that 
one-year  period.  The  conunent 
suggested  extending  the  period  to  two 
years,  arguing  that  it  is  not  uncommon 
for  sales  or  dispositions  of  farm  property 
to  continue  for  more  than  one  year  after 
the  cessation  of  the  farming  business, 
particularly  in  economically  depressed 
areas. 

The  final  regulations  do  not  adopt  this 
suggestion.  The  regulatory  presumption 
is,  however,  only  a  safe  harbor  for  sales 
or  dispositions  of  property  occurring 
within  the  one-year  period;  no  contrary 
presumption  is  stated  or  implied  for 
sales  or  dispositions  occurring  after  that 
period.  Rather,  the  determination  of 
whether  those  sales  or  dispositions  are 
attributable  to  a  farming  business 
appropriately  depends  upon  all  the  facts 
and  circumstances. 

One  commentator  proposed  an 
example  to  illustrate  that  elected  farm 
income  may  not  exceed  taxable  income, 
using  a  gross  farm  income  amount 
reduced  by  farming  deductions  and  the 
standard  deduction.  The  regulations 
illustrate,  as  simply  as  possible,  that 
elected  farm  income  cannot  exceed 
taxable  income.  These  computations  are 
illustrated  in  greater  detail  in  Pub.  225, 
"Farmer's  Tax  Guide,"  which  provides 
a  sample  tax  return  including  a 
Schedule!. 

Similarly,  one  commentato#  requested 
examples  demonstrating  cdculations 
involving  capital  gains.  Although  no 
such  examples  are  provided  in  the  final 
regulations.  Pub.  225  does  provide  an 
example,  and  the  IRS  will  consider 
including  other  examples  in  future 
guidance. 

Married  Taxpayers 

Several  comments  were  received 
regarding  the  application  of  the  rules  to 


married  taxpayers.  Two  commentators 
asked  how  farm  income  reported  on  a 
joint  return  is  associated  with  the 
proper  spouse  in  a  noncommunity 
property  state.  Two  other  commentators 
asked  about  the  application  of 
community  property  laws. 

"The  final  regulations  do  not  provide 
specific  guidance  on  these  issues.  As  a 
general  matter,  however,  an  individual's 
filing  status  does  not  affect 
determinations  regarding  whether  the 
individual  is  engaged  in  a  farming . 
business  or  the  amount  of  profit  or  loss 
from  that  business  reported  on  the 
individual's  Schedule  F,  Profit  or  Loss 
From  Farming,  or  Schedule  K-1 , 
Partner's  (Shareholder's)  Share  of 
Income,  Credits,  Deductions,  etc.  Thus, 
if  only  one  spouse  engages  in  farming  in 
the  election  year,  only  that  spouse  may 
have  elected  farm  income,  and  if  both 
spouses  engage  in  farming,  each  spouse 
may  have  elected  farm  income  from  the 
business  in  which  that  spouse  is 
engaged.  Similarly,  as  a  general  matter, 
community  property  laws  determine 
income  and  property  ownership  for 
Federal  income  tax  purposes.  Although 
the  Code  may  provide  otherwise  in 
specific  instances,  there  are  no  such 
exceptions  in  either  section  1301  or  the 
final  regulations. 

Alternative  Minimum  Tax 

One  commentator  requested  that  the 
final  regulations  provide  an  example 
showing  that  the  alternative  minimum 
tax  limits  the  benefits  of  an  income 
averaging  election.  Although  the  final 
regulations  do  not  provide  an  example 
of  the  application  of  the  alternative 
minimiun  tax,  they  continue  to  note  that 
the  income  averaging  election  does  not 
apply  for  purposes  of  determining  the 
alternative  minimum  tax  in  the  election 
year  or  any  base  year,  except  to  the 
extent  the  election  is  taken  into  account 
in  determining  the  regular  tax  offset  to 
the  tentative  minimum  tax.  There  is  no 
exception  in  the  Code  provisions 
relating  to  the  alternative  minimiun  tax 
that  would  permit  the  minimum  tax  to 
be  computed  without  regard  to  the  effect 
of  farm  income  averaging  on  the  regular 
tax. 

Special  Analyses 

It  has  been  determined  that  these  final 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  It  is  hereby 
certified  that  the  collection  of 
information  in  these  regulations  will  not 


have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  is  based  on  the  fact 
that  the  coUectiftn  of  information 
imposed  by  these  regulations  is  not 
significant  as  reflected  in  the  estimated 
biuden  of  information  collection  for 
Schedule  J,  which  is  2  hours  per 
respondent.  Therefore,  a  Regulatory 
Flexibility  Analysis  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  the  IRS 
submitted  the  notice  of  proposed 
rulemaking  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Busiuess 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  John  M.  Moran  of  the 
Office  of  Associate  Chief  Counsel, 
Procedure  and  Administration 
(Administrative  Provisions  and  Judicial 
Practice  Division).  However,  other 
personnel  from  the  IRS  and  Treasury    . 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PARTI— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *   *   *  Section 
1.1301-1  also  issued  under  26  U.S.C.  1301(c). 

*  *  * 

Par.  2.  An  undesignated  center 
heading  and  §  1.1301-1  are  added 
immediately  following  the  center 
heading  "Readjustment  of  Tax  Between 
Years  and  Special  Limitations"  to  read 
as  follows: 


Income  Averaging 

1 1 .1  301t1    Averaging  of  farm  incoma. 

(a)  Overview.  An  individual  engaged 
in  a  farming  business  may  elect  to 
compute  current  year  (election  year) 
incoine  tax  liability  under  section  1  by 
averaging,  over  the  prior  three-year 
period  (base  years),  all  or  a  portion  of 


i7»j».«i  VooteftAi- /  Vni    R7   Nn    s/Tii»sHflv   Tflniiarv  8.  2002  / Rules  and  Retaliations 


•21 


820 


Federal  Register /Vol.  67,  No.  5 /Tuesday,  January  8,  2002 /Rules  and  Regulations 


the  individual's  current  year  electible 
farm  income  as  defined  in  paragraph  (e) 
of  this  section.  To  average  rarm  income, 
the  individual — 

(1)  Designates  all  or  a.  portion  of  his 
or  her  electible  farm  income  for  the 
election  year  as  elected  farm  income; 
and 

(2)  Determines  the  election  year 
section  1  tax  by  determining  the  sum 

of-  T 

(i)  The  section  1  tax  that  would  be 
imposed  for  the  election  year  if  taxable 
income  for  the  year  were  reduced  by 
elected  farm  income;  plus 

(ii)  For  each  base  year,  the  amoimt  by 
which  the  section  1  tax  would  be 
increased  if  taxable  income  for  the  year 
were  increased  by  one-third  of  elected 
farm  income. 

(b)  Individual  engaged  in  a  farming 
business — (1)  In  general.  Farming 
business  has  the  same  meaning  as 
provided  in  section  263lA(e)(4)  and  the 
regulations  thereimder.  An  individual 
engaged  in  a  farming  business  includes 
a  sole  proprietor  of  a  farming  business, 
a  partner  in  a  partnership  engaged  in  a 
farming  business,  and  a  shareholder  of 
an  S  corporation  engaged  in  a  farming 
business.  Services  performed  as  an 
employee  are  disregarded  in 
determining  whether  an  individual  is 
engaged  in  a  farming  business  for 
purposes  of  section  1301.  An  individual 
is  not  required  to  have  been  engaged  in 
a  farming  business  in  any  of  the  base 
years  in  order  to  make  a  farm  income 
averaging  election. 

(2)  Certain  landlords.  A  landlord  is 
engaged  in  a  farming  business  for 
purposes  of  section  1301  with  respect  to 
rental  income  that  is  based  on  a  share 
of  production  from  a  tenant's  farming 
business  and,  with  respect  to  amounts 
received  on  or  after  January  1,  2003,  is 
determined  under  a  written  agreement 
entered  into  before  the  tenant  begins 
significant  activities  on  the  land.  A 
landlord  is  not  engaged  in  a  farming 
business  for  purposes  of  section  1301 
with  respect  to  either  fixed  rent  or,  with 
respect  to  amounts  received  on  or  after 
January  1,  2003,  rental  income  based  on 
a  share  of  a  tenant's  production 
determined  under  an  unwritten 
agreement  or  a  written  agreement 
entered  into  after  the  tenant  begins 
significant  activities  on  the  land. 
Whether  the  landlord  materially 
participates  in  the  tenant's  farming 
business  is  irrelevant  for  purposes  of 
section  1301. 

(c)  Making,  changing,  or  revoking  an 
election — (1)  In  general.  A  fiirm  income 
averaging  election  is  made  by  filing 
Schedule  J,  "Farm  Income  Averaging," 
with  an  individual's  Federal  income  tax 
return  for  the  election  year  (including  a 


late  or  amended  return  if  the  period  of 
limitations  on  filing  a  claim  for  credit  or 
refund  has  not  expired). 

(2)  Changing  or  revoking  an  election. 
An  individual  may  change  the  amount  ■ 
of  the  elected  farm  income  in  a  previous 
election  or  revoke  a  previous  election  if 
the  period  of  limitations  on  filing  a 
claim  for  credit  or  refund  has  not 
expired  for  the  election  year. 

fd)  Guidelines  for  calculation  of 
section  1  tax — (1)  Actual  taxable  income 
not  affected.  Under  paragraph  (a)(2)  of 
this  section,  a  determination  of  the 
section  1  tax  for  the  election  year 
involves  a  computation  of  the  section  1 
tax  that  would  be  imposed  if  taxable 
income  for  the  election  year  were 
reduced  by  elected  farm  income  and 
taxable  income  for  each  of  the  base 
years  were  increased  by  one-third  of 
elected  farm  income.  The  reduction  and 
increases  required  for  purposes  of  this 
computation  do  not  afiect  the  actual 
taxable  income  for  either  the  election 
year  or  the  base  years.  Thus,  for  each  of 
those  years,  the  actual  taxable  income  is 
taxable  income  determined  without 
regard  to  any  hypothetical  reduction  or 
increase  required  for  pinposes  of  the 
computation  under  paragraph  (a)(2)  of 
this  section.  The  following  illustrates 
this  principle: 

(i)  Any  reduction  or  increase  in 
taxable  income  required  for  purposes  of 
the  computation  imder  paragraph  (a)(2) 
of  this  section  is  disregarded  in 
determining  the  taxable  year  in  which  a 
net  operating  loss  carryover  or  net 
capital  loss  carryover  is  applied. 

(ii)  The  net  section  1231  gain  or  loss 
and  the  character  of  any  section  1231 
items  for  the  election  year  is  determined 
without  regard  to  any  reduction  in 
taxable  income  required  for  purposes  of 
the  computation  imder  paragraph  (a)(2) 
of  this  section. 

(iii)  The  section  68  overall  limitation 
on  itemized  deductions  for  the  election 
year  is  determined  without  regard  to 
any  reduction  in  taxable  income 
required  for  purposes  of  the 
computation  under  paragraph  (a)(2)  of 
this  section.  Similarly,  the  section  68 
limitation  for  a  base  year  is  not 
recomputed  to  take  into  account  any 
allocation  of  elected  farm  income  to  the 
base  year  for  such  purposes. 

(iv)  If  a  base  year  had  a  partially  used 
capital  loss,  the  remaining  capital  loss 
may  not  be  applied  to  reduce  the  elected 
farm  income  allocated  to  the  year  for 
purposes  of  the  computation  imder 
paragraph  (a)(2)  of  this  section. 

(v)  If  a  base  year  had  a  partiaUy  used 
credit,  the  remaining  credit  may  not  be 
applied  to  reduce  the  section  1  tax 
attributable  to  the  elected  farm  income 
allocated  to  the  year  for  purposes  of  the 


computation  under  paragraph  (a)(2)  of 
this  section. 

(2)  Computation  in  base  years — (i)  In 
general.  As  provided  in  paragraph 
(a)(2)(ii)  of  this  section,  the  election  year 
section  1  tax  includes  the  amounts  by 
which  the  section  1  tax  for  each  base 
year  would  be  increased  if  taxable 
income  for  the  year  were  increased  by 
one-third  of  elected  farm  income.  For 
this  piupose,  all  allowable  deductions 
(including  the  full  amount  of  any  net 
operating  loss  carryover)  are  taken  into 
account  in  determining  the  taxable 
income  for  the  base  year  even  if  the 
deductions^xceed  gross  income  and  the 
result  is  negative.  If  the  result  is 
negative,  however,  any  amount  that  may 
provide  a  benefit  in  another  taxable  year 
is  added  back  in  determining  base  year 
taxable  income.  Amounts  that  may 
provide  a  benefit  in  another  year 
include — 

(A)  The  net  operating  loss  (as  defined 
in  section  172(c))  for  the  base  year; 

(B)  The  net  operating  loss  for  any 
other  year  to  the  extent  carried  forward 
bom  the  base  year  under  section 
172(b)(2);  and 

(C)  "The  capital  loss  deduction 
allowed  for  the  base  year  under  section 
1211(b)(1)  or  (2)  to  the  extent  such 
deduction  does  not  reduce  the  capital 
loss  carryover  from  the  base  year 
because  it  exceeds  adjusted  taxable 
income  (as  defined  in  section 
1212(b)(2)(B)). 

(ii)  Example.  The  rules  of  this 
paragraph  (d)(2)  are  illustrated  by  the 
following  example: 

Example.  In  2001.  F  and  F's  spouse  on 
their  joint  return  elect  to  average  $24,000  of 
income  attributable  to  a  farming  business. 
One-third  of  the  elected  farm  income,  $8,000, 
is  added  to  the  1999  base  year  income.  In 
1999,  F  and  F's  spouse  reported  adjusted 
gross  income  of  $7,300  and  claimed  a 
standard  deduction  of  $7,200  and  a 
deduction  for  personal  exemptions  of  $8,250. 
Therefore,  their  1999  base  year  taxable 
income  is  -  $8,150 

[$7.300 -($7,200-t-$8,250)l.  After  adding  the 
elected  form  income  to  the  negative  taxable 
income,  their  1999  base  year  taxable  income 
would  be  zero  I$8,000+(- $8,150)= -$150).  If 
F  and  F's  spduse  elected  to  income  average 
in  2002,  and  made  the  adjustments  described 
in  paragraph  (d)(3)  of  this  section  to  account 
for  the  2001  election,  their  1999  base  year 
taxable  income  for  the  2002  election  would 
be  -$150. 

(3)  Effect  on  subsequent  elections-Ai) 
In  general.  The  reduction  and  increases 
in  taxable  income  assiuned  in 
computing  the  election  year  section  1 
tax  (within  the  meaning  of  paragraph 
(a)(2)  of  this  section)  for  an  election  year 
are  treated  as  having  actually  occiured 
for  purposes  of  computing  the  election 
year  section  1  tax  for  any  subsequent 
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election  year.  Thus,  if  a  base  year  for  a 
farm  income  averaging  election  is  also 
an  election  year  for  another  farm  income 
averaging  election,  the  increase  in  the 
section  1  tax  for  that  base  year  is 
determined  after  reducing  taxable 
income  by  the  elected  farm  income  from 
the  earlier  election  year.  Similarly,  if  a 
base  year  for  a  farm  income  averaging 
election  is  also  a  base  year  for  another 
farm  income  averaging  election,  the 
increase  in  the  section  1  tax  for  that  base 
year  is  determined  after  increasing 
taxable  income  by  elected  farm  income 
allocated  to  the  year  from  the  earlier 
election  year. 

(ii)  Example.  The  rules  of  this 
paragraph  (d)(3)  are  illustrated  by  the 
following  example: 

Example,  (ij  In  each  of  years  1998, 1999, 
and  2000,  T  had  taxable  income  of  $20,000. 
In  2001,  T  had  taxable  income  of  $30,000 
(prior  to  any  farm  income  averaging  election) 
and  electible  farm  income  of  $10,000.  T 
makes  a  farm  income  averaging  election  with 
respect  to  $9,000  of  his  electible  farm  income 
for  2001.  Thus,  for  purposes  of  the 
computation  under  paragraph  {a)(2)  of  this 
section,  $3,000  of  elected  farm  income  is 
allocated  to  each  of  years  1998, 1999,  and 
2000.  T's  2001  tax  liability  is  the  sum  of— 

(A)  The  section  1  tax  on  $21,000  (2001 
taxable  income  minus  elected  farm  income); 
plus 

(B)  For  each  of  years  1998. 1999,  and  2000, 
the  section  1  tax  on  $23,000  minus  the 
section  1  tax  on  $20,000  (the  amount  by 
which  section  1  tax  would  be  increased  if 
one-third  of  elected  farm  income  were 
allocated  to  such  year). 

(ii)  In  2002,  T  has  taxable  income  of 
$50,000  and  electible  farm  income  of 
$12,000.  T  makes  a  farm  income  averaging 
election  with  respect  to  all  $12,000  of  his 
electible  farm  income  for  2002.  Thus,  for 
purposes  of  the  computation  under 
paragraph  (a)(2)  of  this  section,  $4,000  of 
elected  farm  income  is  allocated  to  each  of 
years  1990,  2000.  and  2001.  T's  2002  tax 
liability  is  the  sum  of— 

(A)  The  section  1  tax  on  $38,000  (2002 
taxable  income  minus  elected  form  income); 
plus 

(B)  For  each  of  years  1999  and  2000,  the 
section  1  tax  on  $27,000  minus  the  section 
1  tax  on  $23,000  (the  amount  by  which 
section  1  tax  would  be  increased  if  one-third 
of  elected  farm  income  were  allocated  to 
such  years  after  increasing  taxable  income  for 
such  years  by  the  elected  income  allocated  to 
such  years  from  the  2001  election  year);  plus 

(C)  For  year  2001,  the  section  1  tax  on 
$25,000  minus  the  section  1  tax  on  $21,000 
(the  amount  by  which  section  1  tax  would  be 
increased  if  one-third  of  elected  farm  income 
were  allocated  to  such  year  after  reducing 
taxable  income  for  such  year  by  the  2001 
elected  farm  income). 

(e)  Electible  farm  income— {1) 
Identification  of  items  attributable  to  a 
farming  business— <i)  In  general.  Farm 
income  includes  items  of  income, 
deduction,  gain,  and  loss  attributable  to 


the  individual's  farming  business.  Farm 
losses  include  a  net  operating  loss 
carryover  or  carryback,  or  a  net  capital 
loss  carryover,  to  an  election  year  that 
is  attributable  to  a  farming  business. 
Income,  gain,  or  loss  from  the  sale  of 
development  rights,  grazing  rights,  and 
other  similar  ri^ts  is  not  treated  as 
attributable  to  a  farming  business.  In 
general,  farm  income  does  not  include 
compensation  received  by  an  employee. 
However,  a  shareholder  of  an  S 
corporation  engaged  in  a  farming 
business  may  treat  compensation 
received  from  the  corporation  that  is 
attributable  to  the  farming  business  as 
farm  income. 

(ii)  Gain  or  loss  on  sale  or  other 
disposition  of  property — (A)  In  general. 
Gain  or  loss  from  the  sale  or  other 
disposition  of  property  that  was 
regularly  used  in  the  individual's 
fanning  business  for  a  substantial  period 
of  time  is  treated  as  attributable  to  a 
farming  business.  For  this  purpose,  the 
term  property  does  not  include  land,  but 
does  include  structures  affixed  to  land. 
Property  that  has  always  been  used 
solely  in  the  farming  business  by  the 
individual  is  deemed  to  meet  both  the 
regularly  used  and  substantial  period 
tests.  Whether  property  not  used  solely 
in  the  farming  business  was  regularly 
used  in  the  farming  business  for  a 
substantial  period  of  time  depends  on 
all  of  the  facts  and  circumstances. 

(B)  Cessation  of  a  farming  business.  If 
gain  or  loss  described  in  paragraph 
(e)(l)(ii)(A)  of  this  section  is  realized 
after  cessation  of  a  farming  business, 
such  gain  or  loss  is  treated  as 
attributable  to  a  forming  business  only 
if  the  property  is  sold  within  a 
reasonable  time  after  cessation  of  the 
fanning  business.  A  sale  or  other 
disposition  within  one  year  of  cessation 
of  the  farming  business  is  presumed  to 
be  within  a  reasonable  time.  Whether  a 
sale  or  other  disposition  that  occurs 
more  than  one  year  after  cessation  of  the 
farming  business  is  within  a  reasonable 
time  depends  on  all  of  the  facts  and 
circiunstances. 

(2)  Determination  of  amount  that  may 
be  elected  farm  income — (i)  Electible 
farm  income.  The  maximum  amotmt  of 
income  that  an  individual  may  elect  to 
average  (electible  farm  income)  is  the 
smn  of  any  farm  income  and  gains 
minus  any  farm  deductions  or  losses 
(including  loss  carryovers  and 
carrybacks)  that  are  allowed  as  a 
deduction  in  computing  the  individual's 
taxable  income.  However,  electible  farm 
income  may  not  exceed  taxable  income. 
In  addition,  electible  farm  income  fit)m 
net  capital  gain  attributable  to  a  farming 
business  cannot  exceed  total  net  capital 
gain.  Subject  to  these  limitations,  an 


individual  who  has  both  ordinary  and 
net  capital  gain  farm  income  may  elect 
to  average  any  combination  of  such 
ordinary  and  net  capital  gain  farm 
income. 

(ii)  Examples.  The  rules  of  paragraph 
(e)(2)(i)  of  this  section  are  illustrated  by 
the  following  examples: 

Example  1 .  A  has  farm  gross  receipts  of 
S200.000  and  farm  ordinary  deductions  of 
S50.000.  A's  taxable  income  is  $150,000 
($200,000  -  $50,000).  A's  electible  farm 
income  is  $150,000,  all  of  which  is  ordinary 
income. 

Example  2.  B  has  ordinary  farm  income  of 
$200,000  and  ordinar\'  nonfami  losses  of 
$50,000.  B's  taxable  income  is  $150,000 
($200.000 -$50,000).  B's  electible  farm 
income  is  $150,000.  all  of  which  is  ordinary 
income. 

Example  3.  C  has  a  farm  capital  gain  of 
$50,000  and  a  nonfarm  capital  loss  of 
$40,000.  C  also  has  ordinary  farm  income  of 
$60,000.  C  has  taxable  income  of  $70,000 
($50,000  -  $40,000+$60,000).  C's  electible 
farm  income  is  $70,000.  C  can  elect  to 
average  up  to  $10,000  of  farm  capital  gain 
and  up  to  $60,000  of  farm  ordinary  income. 

Example  4.  D  has  a  nonfarm  capital  gain 
of  $40,000  and  a  farm  capital  loss  of  $30,000. 
D'also  has  ordinary  farm  income  of  $100,000. 
D  has  taxable  income  of  $110,000 
($40.000 -$30,000+$100,000).  Ds  electible 
farm  income  is  $70,000  ($100,000  ordinary 
farm  income  minus  $30,000  farm  capital 
loss),  all  of  which  is  ordinary  income. 

Example  5.  E  has  a  nonfarm  capital  gain 
of  $20,000  and  a  farm  capital  loss  of  $30,000. 
E  also  has  ordinary  farm  income  of  $100,000. 
E  has  taxable  income  of  $97,000 
($20,000 -$23,000  ($30,000  loss  limited  by 
section  1211(b))+$100.000).  E  has  a  farm 
capital  loss  carryover  of  $7,000 
($30,000-  $23,000  allowed  as  a  deduction). 
E's  electible  farm  income  is  $77,000 
($100,000  ordinary  farm  income  minus 
$23,000  farm  capital  loss),  all  of  which  is 
ordinary  income. 

(f)  Miscellaneous  rules — (1)  Short 
taxable  year— (i)  In  general.  U  a  base 
year  or  an  election  year  is  a  short 
taxable  year,  the  rules  of  section  443 
and  the  regulations  thereunder  apply  for 
purposes  of  calculating  the  section  1 
tax. 

(ii)  Base  year  is  a  short  taxable  year. 
If  a  base  year  is  a  short  taxable  year, 
elected  farm  income  is  allocated  to  such 
year  for  purposes  of  paragraph  (a)(2)  of 
this  section  after  the  taxable  income  for 
such  year  has  been  annualized. 

(iii)  Election  year  is  a  short  taxable 
year.  In  applying  paragraph  (a)(2)  of  this 
section  for  purposes  of  determining  tax 
computed  on  the  aimual  basis  (within 
the  meaning  of  section  443(b)(1))  for  an 
election  year  that  is  a  short  taxable 
year —    . 

(A)  The  taxable  income  and  the 
electible  farm  income  for  the  year  are 
annualized;  and 
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(B)  The  taxpayer  may  designate  all  or 
any  part  of  the  annualized  electible  farm 
income  as  elected  farm  income. 

(2)  Changes  in  filing  status.  An 
individual  is  not  prohibited  from 
making  a  farm  income  averaging 
election  solely  because  the  individual's 
filing  status  is  not  the  same  in  an 
election  year  and  the  base  years.  For 
example,  an  individual  who  files 
married  filing  jointly  in  the  election 
year,  but  filed  as  single  in  one  or  more 
of  the  base  years,  may  still  elect  to 
average  farm  income  using  the  single 
filing  status  used  in  the  base  year. 

(3)  Employment  tax.  A  farm  income 
averaging  election  has  no  effect  in 
determining  the  amount  of  wages  for 
purposes  of  the  Federal  hisurance 
Contributions  Act  (FICA),  the  Federal 
Unemployment  Tax  Act  (FUTA),  and 
the  Collection  of  Income  Tax  at  Source 
on  Wages  (Federal  income  tax 
withholding),  or  the  amount  of  net 
earnings  from  self-employment  for 
purposes  of  the  Self-Employment 
Contributions  Act  (SECA). 

(4)  Ahemative  minimum  tax.  A  farm 
income  averaging  election  does  not 
apply  in  determining  the  section  55 
alternative  minimum  tax  for  any  base 
year  or  the  section  55(b)  tentative 
minimum  tax  for  the  election  year  or 
any  base  year.  The  election  does, 
however,  apply  in  determining  the 
regular  tax  under  sections  53(c)  and 
55(c)  for  the  election  year. 

(5)  Unearned  income  of  minor  child. 
In  an  election  year,  if  a  minor  child's 
investment  income  is  taxable  imder 
section  1(g)  and  a  parent  makes  a  farm 
income  averaging  election,  the  tax  rate 
used  for  purposes  of  applying  section 
1(g)  is  the  rate  determined  after 
application  of  the  election.  In  a  base 
year,  however,  the  tax  on  a  minor 
child's  investment  income  is  not 
affected  by  a  farm  income  averaging 
election. 

(g)  Effective  date.  The  rules  of  this 
section  apply  to  taxable  years  beginning 
after  December  31,  2001,  except  with 
respect  to  the  written  agreement 
requirement  of  paragraph  (b)(2)  of  this 
section. 


PART  602— 0MB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

Par.  4.  In  §  602.101,  paragraph  (b)  is 
amended  by  adding  an  entry  in 
numerical  order  to  the  table  to  read  as 
follows: 

§  602.1 01    0MB  control  numbers. 

***** 

(b)*  *  * 


CFR  part  or  section  where 
identifiecl  and  described 


Current 

0MB  control 

No. 


1.1301-1 


1545-1662 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  12,  2001. 
Mark  Weinberger, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-183  Filed  1-7-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AK-21-1709-«;  FRL-7123-21 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Inspection  and 
Maintenance  Program  and  Fuel 
Requirements:  Alaska 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Direct  final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  approves  two  revisions  to 
the  carbon  monoxide  (CO)  Alaska  State 
Implementation  Plan  (SIP)  in  the  Alaska 
Administrative  Code  (AAC).  These  two 
revisions  to  the  SIP  were  submitted  on 
February  24,  2000  and  February  2,  2001. 
EPA  is  also  granting  final  approval  of 


Alaska's  revised  Inspection  and 
Maintenance  (I/M)  Program  SIP  credit 
claim  to  100%  of  credit  applied  to 
centralized  I/M  programs  under  Section 
348  of  the  National  Highway  System 
Designation  Act.  This  claim  was 
resubmitted  on  November  7,  2001. 

DATES:  This  direct  final  rule  is  effective 
on  March  11,  2002  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  February  7,  2002.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Mr.  Wayne  Elson, 
Office  of  Air  Quality  (OAQ-107),  EPA, 
1200  Sixth  Avenue,  Seattle,  Washington 
98101. 

Copies  of  the  State's  submittals  and 
other  information  supporting  this  action 
are  available  for  inspection  diu'ing 
normal  business  hours  at  the  following 
locations:  EPA,  Region  10,  Office  of  Air 
Quality,  1200  Sixth  Avenue  (OAQ-107), 
Seattle,  Washington  98101,  and  the 
Alaska  Department  of  Environmental 
Conservation,  410  Willoughby  Avenue, 
Suite  105,  Juneau,  Alaska  99801-1795. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wayne  Elson,  Office  of  Air  Quality 
(OAQ-107),  EPA,  Seattle,  Washington 
98101,  (206)  553-1463. 
SUPPLEMENTARY  INFORMATION:  The 
information  in  this  section  is  organized 
as  follows: 

A.  What  SIP  amendments  is  EPA  approving? 

B.  What  are  I/M  programs? 

C.  What  are  the  changes  that  have  been  made 
to  Alaska's  I/M  prc^am  that  EPA  is 
approving? 

D.  What  is  the  new  "sticker  program'? 

E.  What  changes  are  being  made  to 
oxygenated  fuel  requirements? 

F.  What  is  I/M  program  credit? 

G.  What  is  the  basis  for  EPA's  final  approval 
of  Alaska's  I/M  program  credit  claim  of 
100%? 

H.  How  do  these  approvals  effect  on-going  air 
quality  planning  in  Alaska? 

A.  What  SIP  Amendments  Is  EPA 
Approving? 

The  following  table  outlines  the 
submittals  EPA  received  and  is 
approving  in  this  action: 


Date  of  submittal  to  EPA 


2-24-2000 


2-2-2001 


Hems  revised 


—Alaska  State  Air  Quality  Control  Plan:  Volume  II,  Sections  II,  III.A.,  III.B..  and  III.C. 

— Emissions  Inspection  and  Maintenance  Requirements  for  Motor  Vehicles  18  AAC  52. 

—Alaska  Inspection  and  Maintenance  Program  Manual  /Amendments  18  MC  50. 

—Alaska  State  Air  Quality  Control  Plan:  Volume  II,  Secttons  II,  III.A.,  III.B.,  and  III.C.  18  /AAC  50. 

—Emissions  Inspection  and  Maintenance  Requirements  for  Motor  Vehicles  18  /AAC  52. 

—Fuel  Requirements  for  Motor  VehKles,  and  Air  Quality  Control  Plan  18  /AAC  53. 
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Date  of  submittal  to  EPA 


11-7-2001 


Items  revised 


—Alaska  ECOS/STAPPA/EPA  I/M  Credit  EvaluatkMi  Data  resubmlttal  under  the  Natk)nal  Highway  System 
Designation  Act. 


The  SIP  revisions  cover  amendments 
to  I/M  requirements  for  Motor  Vehicles 
(18  AAC  52),  the  State  Air  Quality 
Control  Plan  (18  AAC  50).  and  Fuel 
Requirements  for  Motor  Vehicles  (18 
AAC  53).  The  most  salient  aspects  of 
these  rule  changes  include:  requiring 
new  I/M  equipment  specifications  and 
amending  the  Alaska  I/M  Program 
Manual;  delaying  the  start  date  for  On- 
Board  Diagnostic  (OBD  II)  I/M  test 
requirements;  making  vehicle  stickers 
mandatory;  removing  the  "fast  fail" 
option  and  begin  to  require  that  all 
inspections  be  full  and  complete;  and 
streamlining  and  updating  several 
portions  of  5ie  Alaska  Air  Quality 
Control  Plan  for  more  efficient  reading 
and  organization.  This  final  approval  of 
Alaska's  I/M  program  credit  claim  to 
100%  removes  the  interim  status  of 
EPA's  interim  approvals  of  October  10, 
1996  (61  FR  53163)  and  May  19, 1997 
(62  FR  27199)  for  85%  of  credit  applied 
to  centralized  I/M  programs. 

B.  What  Are  I/M  Programs? 

In  local  areas  I/M  programs  are 
designed  to  reduce  motor  vehicle 
emissions  by  requiring  that  vehicles 
periodically  pass  a  tailpipe  emissions 
test  or,  depending  on  the  model  year,  a 
check  of  the  OBD  II  system.  Vehicles 
emissions  are  reduced  when  vehicles 
are  repaired  in  order  to  pass  these  tests. 

C.  What  Are  the  Changes  That  Have 
Been  Made  To  Alaska's  I/M  Program 
That  EPA  Is  Approving? 

The  changes  being  made  update  the 
I/M  regulations  and  program  manual  to 
include  new  equipment  specifications 
scheduled  for  early  in  the  year  2000. 
These  are  called  the  "Alaska  2000 
Emissions  Inspection  System".  The  new 
specifications  are  necessary  to  replace 
any  obsolete  hardware  and  software 
with  up-to-date  versions;  to  avoid 
possible  Y2K  malfunctions;  and  to 
incorporate  federal  requirements  for 
OBD  II  I/M  emissions  testing  on  new 
vehicles.  Other  changes  include: 
implementing  a  vehicle  sticker 
requirement  to  help  visually  identify 
vehicles  in  compliance  with  the 
program;  removing  of  the  "fast  fail" 
option  and  requiring  that  all  inspections 
be  full  and  complete;  increasing  the 
state's  flexibility  in  establishing 
motorist  response  time  when  they  are 
issued  a  violation;  expanding 
equipment  manufacturer  enforcement 
and  certification  criteria;  and  expanding 


the  definition  of  "motorist"  to  include 
any  operator  of  a  motor  vehicle  within 
a  nonattainment  area.  Also  the  start  date 
for  OBD  II  I/M  test  requirements  will  be 
delayed  bom  January,  1,  2001  to  July  1, 
2001.  The  Air  Quality  Control  Plan  will 
be  updated  for  equipment  references, 
make  "plain  English"  clarifications, 
remove  redimdancies,  and  update 
program  information. 

O.  What  Is  the  New  "Sticker  Program'7 

EPA  first  approved  the  use  of  a  sticker 
program  in  ^aska  for  the  I/M  program 
in  a  previous  SIP  revision  (64  FR  72940. 
December  29, 1999).  The  new  provision 
requires  that  the  highly  visible  "sticker" 
program  be  implemented.  This  is  to 
help  visually  identify  vehicles  in    , 
compliance  with  the  I/M  program. 

E.  What  Changes  Are  Being  Made  To 
Oxygenated  Fuel  Requirements? 

Gasoline  fuel  distributors,  also 
referred  to  as  Control  Area  Responsible 
parties  (CAR),  pay  fees  to  ADEC  to 
operate  the  oxygenated  fuel  program. 
TTiese  fees  are  being  reduced  to  better 
match  the  costs  of  implementing  the 
requirements  of  the  oxygenated  fuels 
program.  This  will  reduce  the  initial 
costs  by  the  CAR  and  reduce  the  unused 
fees  refunded  by  ADEC  at  the  end  of  the 
year. 

F.  What  Is  I/M  Program  Credit? 

The  National  Highway  System 
Designation  Act  of  1995  allowed  states 
implementing  a  decentralized  I/M 
programs,  such  as  Alaska,  to  submit  a 
SIP  amendment  that  would  allow  more 
emissions  credit  than  allowed  imder  the 
automatic  discount  of  50%  programmed 
in  EPA's  mobile  emissions  model 
(currently  MOBILE5). 

G.  What  Is  the  Basis  for  EPA's  Final 
Approval  of  Alaska's  I/M  Credit  Claim 
of  100%? 

EPA  is  approving  the  I/M  program 
credit  claim  of  100%  under  Section  348 
of  the  National  Highway  System 
Designation  Act  of  1995  and  Section  110 
of  the  Clean  Air  Act.  EPA  proposed 
interim  approvals  on  October  10, 1996 
(61  FR  53163)  and  May  19,  1997  (62  FR 
27199)  for  .85%  of  credit  applied  to 
centralized  I/M  programs.  No  comments 
were  received  by  EPA  on  these  interim 
approvals.  The  state  subsequently 
submitted  a  qualitative  program 
evaluation  to  dociunent  the  credit  claim 
on  November  18. 1998.  However,  the 


^tate  recognized  that  this  credit  request 
was  probably  conservative  and  that, 
based  on  new  information  and  program 
changes,  the  Anchorage  and  Fairbanks 
I/M  programs  could  justifiably  request 
100%  credit.  The  state  resubmitted  the 
qualitative  program  on  November  7, 
2001.  claiming  100%  of  centralized  I/M 
program  credit.  This  was  done  with  the 
provision  that  Anchorage  or  Fairbanks 
I/M  programs  could  select  a  lower  level 
of  credit  (such  as  85%).  This  would  be 
viewed  as  taking  a  more  conservative 
approach  in  air  quality  planning  rather 
than  a  less  stringent  I/M  program. 

The  qualitative  program  evaluation 
which  was  already  submitted  (Alaska 
ECOS/STAPPA/EPA  I/M  Program 
Evaluation  Data  Submittal.  November 
1998)  demonstrates  that  Alaska's 
decentralized  1/M  program  is  similar  to 
that  of  Oregon's  centralized  1/M 
program.  Other  improvements  in 
Alaska's  I/M  program  between  1995  and 
2001  help  reinforce  this  claim.  Among 
these  improvements  include  new  test 
equipment;  test  procedures  and  quality 
control/quality  assurance  procedures 
that  increase  test  accuracy  and  reduce 
fraud. 

H.  How  Do  These  Approvals  Effect  On- 
Going  Air  Quality  Planning  in  Alaska? 

The  Municipality  of  Anchorage  and 
Fairbanks  North  Star  Borough  are 
currently  preparing  and  submitting  SIP 
revisions  to  demonstrate  attainment  of 
the  national  ambient  air  quality 
standard  for  carbon  monoxide.  The  1/M 
program  is  an  important  and  integral 
part  of  the  ongoing  local  control 
measures  for  both  communities.  EPA's 
approval  of  these  submittals,  which 
include  improvements  and  updates  to 
the  I/M  programs  in  each  community 
will  support  and  strengthen  these 
programs. 

I.  Summary  of  Action 

The  SIP  revisions  include 
amendments  to  I/M  requirements  for 
Motor  Vehicles  (18  AAC  52).  the  State 
Air  Quality  Control  Plan  (18  AAC  50), 
and  Fuel  Requirements  for  Motor 
Vehicles  (18  AAC  53).  EPA  approves 
streamlining  and  updating  of  several 
portions  of  5ie  Alaska  Air  Quality 
Control  Plan  for  more  efficient  reading 
and  organization.  This  action  also 
promulgates  final  approval  of  Alaska's 
I/M  program  credit  claim  to  100%  and 
removes  the  interim  status  of  EPA's 
interim  approvals  of  October  10, 1996 
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(61  FR  53163)  and  May  19, 1997  (62  FR 
27199)  for  85%  of  credit  applied  to 
centralized  I/M  programs. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  March  11,  2002 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
February  7,  2002. 

If  the  EPA  receives  such  conunents, 
then  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  informing  the 
public  that  the  rule  will  not  take  effect. 
All  public  comments  received  will  then 
be  addressed  in  a  subsequent  final  rule 
based  on  the  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Parties  interested 
in  commenting  should  do  so  at  this 
time.  If  no  such  comments  are  received, 
the  public  is  advised  that  this  rule  will 
be  effective  on  March  11,  2002  and  no 
further  action  will  be  taken  on  the 
proposed  rule.  Please  note  that  if  we 
receive  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  fi-om  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  si^ject  of  an 
adverse  comment. 

n.  Administratiye  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  {66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
reqiurements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  uniunded  mandate  or 
significantiy  or  uniquely  affect  smaU 
governments,  as  described  in  the 


Unfunded  Mandates  Reform  Act' of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
'Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fi'om 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failiue  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  Section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  Section  801  et  seq.,  as  added  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996, 
generally  provides  that  before  a  rule 
may  take  effect,  the  agency 
promulgating  the  rule  must  submit  a 
rule  report,  which  includes  a  copy  of 
the  rule,  to  each  House  of  the  Congress 
and  to  the  Comptroller  General  of  the 
United  States.  EPA  will  submit  a  report 
containing  this  rule  and  other  required 
information  to  the  U.S.  Senate,  the  U.S. 
House  of  Representatives,  and  the 
Comptroller  General  of  the  United 


States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  Section  804(2). 

Under  Section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  M^rch  11,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  Section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  record  keeping 
requirements. 

Dated:  December  12,  2001. 
L.  John  lani, 

Begiona]  Administrator,  Region  10. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  C— Alaska 

2.  Section  52.70  is  amended  by 
adding  paragraph  (c)  (31)  to  read  as 
follows: 

§52.70    Identification  of  plan. 

***** 

(c)*  *  * 

(31)  The  Environmental  Protection 
Agency  (EPA)  approves  various 
amenchnents  to  the  AlaskaState  Air 
Quality  Control  Plan  which  are 
contained  in  two  separate  submittals  to 
EPA,  dated  February  24,  2000  and 
February  2,  2001,  and  which  include  the 
inspection  and  maintenance  and  fuels 
program. 

(i)  Incorporation  by  reference. 

(A)  Air  Quality  Control  Regidations, 
18  AAC  50.  Effective  December  30. 
2000:  Section  030. 

(B)  Emissions  Inspection  and 
Maintenance  Requirements  for  Motor 
Vehicles  18  AAC  52. 

(1)  Efiiective  January  1,  2000:  Sections 
005;  015;  020;  025;  035;  037;  055;  060; 
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065; 070; 085; 100;  105;  410:  415;  420; 
440;  500;  510;  515;  520;  525;  527;  530; 
535;  and  540. 

(2)  Effective  December  30,  2000: 
Sections  050  and  990. 

(C)  Fuel  Requirements  for  Motor 
Vehicles  18  AAC  53.  Effective  December 
30,  2000:  Section  080. 
[FR  Doc.  02-218  Filed  1-7-02;  8:45  am) 

BILLING  CODE  6SM-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Partes 
[VA001-1000;  FRL-7126-8] 

Approval  Of  Section  112(0  Authority  for 
Hazardoua  Air  Pollutanta;  State  of 
Virginia;  Department  of  Environmental 
Quality 

agency:  Enviromnental  Protection 

Agency  (EPA). 

action:  Direct  final  rule  and  delegation. 

summary:  EPA  is  taking  direct  final 
action  to  approve  the  Virginia 
Department  of  Environmental  Quality's 
(VADEQ's)  request  for  delegation  of 
authority  to  implement  and  enforce 
Virginia's  hazardous  air  pollutant 
regulations  for  perchloroethylene 
d^cleaning  facilities,  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning,  secondary  lead 
smelting,  hazardous  waste  combustors, 
Portland  cement  manufacturing,  and 
secondary  aluminum  smelting  which 
have  been  adopted  by  reference  firom  the 
Federal  requirements  set  forth  in  the 
Code  of  Federal  Regulations  (CFR).  This 
approval  wiU  automatically  delegate 
future  amendments  to  these  regulations 
once  VADEQ  incorporates  those 
amendments  into  its  regulations.  In 
addition,  EPA  is  taking  direct  final 
action  to  approve  of  VADEQ's 
mechanism  for  receiving  delegation  of 
futine  hazardous  air  pollutant 
regulations.  This  mechanism  entails 
VADEQ's  incorporation  by  reference  of 
the  Federal  standards,  unchanged,  into 
its  hazardous  air  pollutant  regidations 
and  VADEQ's  notification  to  EPA  of 
such  incorporatioris.  EPA  is  not  waiving 
its  notification  and  reporting 
requirements  imder  this  approval; 
therefore,  sources  will  need  to  send 
notifications  and  reports  to  both  VADEQ 
and  EPA.  This  action  pertains  only  to 
affected  sources,  as  defined  by  the  Clean 
Air  Act's  (CAA's  or  the  Act's)  hazardous 
air  pollutant  program,  which  are  not 
located  at  major  sources,  as  defined  by 
the  CAA's  operating  permit  program. 


The  VADEQ's  request  for  delegation  of 
authority  to  implement  and  enforce  its 
hazardous  air  pollutant  regulations  at 
affected  sources  which  are  located  at 
major  sources,  as  defined  by  the  CAA's 
operating  permit  program,  was  initially 
approved  on  April  20, 1998.  EPA  is 
taking  this  action  in  accordance  with 
theCAA. 

DATES:  This  direct  final  rule  will  be 
effective  March  11,  2002  unless  EPA 
receives  adverse  or  critical  comments  by 
February  7,  2002.  If  adverse  comment  is 
received,  EPA  will  publish  a  timely 
v^thdrawal  of  the  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  sent  concurrently  to: 
Makeba  A.  Morris,  Chief,  Permits  and 
Technical  Assessment  Branch,  Mail 
Code  3AP11,  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  HI,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029,  and 
Dennis  H.  Treacy,  Virginia  Department 
of  Environmental  Quality,  629  East 
Main  Street,  Richmond,  Virginia  23219. 
Copies  of  the  dociunents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street. 
•  Philadelphia,  Pennsylvania  19103  and 
the  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  J.  McNally,  U.S.  Environmental 
Protection  Agency,  Region  3, 1650  Arch 
Street  (3AP11).  Philadelphia,  PA  19103- 
2029,  mcnally.dianne@epa.gov 
(telephone  215-814-3297).  Please  note 
that  any  formal  comments  must  be 
submitted,  in  writing,  as  provided  in  the 
ADDRESSES  section  of  this  document. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  112(1)  of  the  Act  and  Titie  40 
Code  of  Federal  Regulations  (40  CFR) 
part  63,  subpart  E  authorize  EPA  to 
approve  of  State  rules  and  programs  to 
Iw  implemented  and  enforced  in  place 
of  certain  CAA  requirements,  including 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs) 
set  forth  at  40  CFR  part  63.  EPA 
promulgated  the  program  approval 
regulations  on  November  26, 1993  (58 
FR  62262)  and  subsequentiy  amended 
these  regulations  on  September  14,  2000 
(65  FR  55810).  An  approvable  State 
program  must  contain,  amoi^  other 
criteria,  the  following  elements: 

(a)  a  demonstration  of  the  state's 
authority  and  resources  to  implement 


and  enforce  regulations  that  are  at  least 
as  stringent  as  the  NESHAP 
requirements; 

tb)  a  schedule  demonstrating 
expeditious  implementation  of  the 
regulation;  and 

(c)  a  plan  that  assures  expeditious 
compliance  by  all  sources  subject  to  the 
regulation. 

On  April  20,  1998,  the  VADEQ 
received  delegation  of  authority  to 
implement  all  emission  standards 
promulgated  in  40  CFR  part  63,  as  they 
apply  to  major  sources,  as  defined  by  40 
CFR  part  70.  On  May  25,  2001.  VADEQ 
submitted  to  EPA  a  request  to  receive 
delegation  of  authority  to  implement 
and  enforce  the  hazardous  air  pollutant  . 
regulations  for  the  remaining  affected 
sources  defined  in  40  CFR  part  63.  At 
the  present  time,  this  request  includes 
the  regulations  for  perchloroethylene 
drycleaning  facilities,  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning,  secondary  lead 
smelting,  hazardous  waste  combustors,     ^ 
Portland  cement  manufacturing,  and 
secondary  aluminum  smelting  which 
have  been  adopted,  by  reference,  from 
the  Federal  requirements  set  forth  in  40 
CFR  part  63,  subparts  M,  N,  O.  T,  X, 
EEE,  LLL  and  RRR,  respectively.  The 
VADEQ  also  requested  that  EPA 
automatically  delegate  future 
amendments  to  these  regulations  and 
approve  VADEQ's  mechanism  for 
receiving  delegation  of  future  hazardous 
air  pollutant  regulations  which  it 
adopts,  unchanged,  from  the  Federal 
requirements.  This  mechanism  entails 
VADEQ's  incorporation,  by  reference,  of 
the  Federal  standard,  unchanged,  into 
its  regulation  for  hazardous  air  pollutant 
sources  found  at  9  VAC  5-60-100.  and 
notification  to  EPA  of  each  such 
incorporation. 

n.  EPA's  Analysis  of  VADEQ's 
Submittal 

'  Based  on  VADEQ's  program  approval 
request  and  its  pertinent  laws  and 
regulations,  EPA  has  determined  that 
such  an  approval  is  appropriate  in  that 
VADEQ  has  satisfied  the  criteria  of  40 
CFR  63.91.  In  accordance  with  40  CFR 
63.91(d)(3)(i).  VADEQ  submitted  a 
written  finding  by  the  Commonwealth's 
Attorney  General  which  demonstrates 
that  the  State  has  the  necessary  legal 
authority  to  implement  and  enforce  its 
regidations,  including  the  enforcement 
authorities  which  meet  40  CFR  70.11, 
the  authority  to  request  information 
bom  regulated  sources  and  the  authority 
to  inspect  sources  and  records  to 
determine  compliance  status.  In 
accordance  witii  40  CFR  63.91(d)(3)(ii). 
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VADEQ  submitted  copies  of  its  statutes, 
regulations  and  requirements  that  grant 
authority  to  VADEQ  to  implement  and 
enforce  the  regulations.  In  accordance 
with  40  CFR  63.91(d){3)(iiiHv).  VADEQ 
submitted  documentation  of  adequate 
resources  and  a  schedule  and  plan  to 
assure  expeditious  implementation  by 
the  Commonwealth  and  compliance  by 
all  sources.  Therefore,  the  VADEQ 
program  has  adequate  and  effective 
authorities,  resources,  and  procedures 
in  place  for  implementation  and 
enforcement  of  sources  subject  to  the 
requirements  of  40  CFR  part  63, 
subparts  M,  N,  O,  T,  X,  EEE,>  LLL  and 
RRR,  as  well  as  any  future  emission 
standards,  should  VADEQ  seek 
delegation  for  these  standards.  The 
VADEQ  adopts  the  emission  standards 
promulgated  in  40  CFR  part  63  into  its 
regulation  for  hazardous  air  pollutant 
sources  at  9  VAC  5-60-100.  The 
VADEQ  has  the  primary  authority  and 
responsibility  to  cany  out  all  elements 
of  these  programs  for  all  sources 
covered  in  Virginia,  including  on-site 
inspections,  record  keeping  reviews, 
and  enforcement. 

m.  Terms  of  Program  Approval  and 
Ddegation  of  Audiority 

In  order  for  VADEQ  to  receive 
automatic  delegation  of  future 
amendments  to  the  perchloroethylene 
diycleaning  facilities,  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning,  secondary  lead 
smelting,  hazardous  waste  combustors,^ 
Portland  cement  manufacturing,  and 
secondary  aliuninum  smelting 
regulations,  as  they  apply  to  fecilities 
that  are  not  located  at  major  soiut»s,  as 
defined  by  40  CFR  part  70,  each 
amendment  must  be  legally  adopted  by 
the  State  of  Virginia.  As  stated  earlier, 
these  amendments  are  adopted  into 
VADEQ's  regulation  for  hazardous  air 
pollutant  sources  at  9  VAC  5-60-100. 
The  delegation  of  amendments  to  these 
rules  will  be  finalized  on  the  effective 
date  of  the  legal  adoption.  The  VADEQ 
will  notify  EPA  of  its  adoption  of  the 
Federal  regulation  amendments. 

EPA  has  also  determined  that 
VADEQ's  mechanism  for  receiving 
delegation  of  future  hazardous  air 
pollutant  regulations  which  it  adopts 
unchanged  from  the  Federal 
requirements,  as  they  apply  to  facilities 


'  Delegation  of  the  National  Emission  Standard 
for  Hazardous  Air  Pollutants  from  Ha2ardous  Waste 
Combustois  (40  CFR  part  63,  subpart  EEE)  could  be 
afiected  by  the  July  24,  2001  ruling  by  the  United 
States  Court  of  Appeals  for  the  District  of  Columbia 
Circuit  which  vacated  the  rule. 

2  See  Footnote  1. 


that  are  not  located  at  major  sources,  as 
defined  by  40  CFR  part  70,  can  be 
approved.  This  mechanism  requires 
VADEQ  to  legally  adopt  the  Federal 
regulation  into  its  regulation  for 
hazardous  air  pollutant  sources  at  9 
VAC  5-60-100.  The  delegation  will  be 
finalized  on  the  efi^ective  date  of  the 
legal  adoption.  The  VADEQ  will  notify 
EPA  of  its  adoption  of  the  Federal 
regulation.  The  official  notice  of 
delegation  of  additional  emission 
standards  will  be  published  in  the 
Federal  Register.  As  noted  earlier, 
VADEQ's  program  to  implement  and 
enforce  all  emission  standards 
promulgated  imder  40  CFR  part  63,  as 
they  appfy  to  major  sources,  as  defined 
by  40  CFR  part  70,  was  previotisly   . 
approved  on  April  20, 1998. 

The  notification  and  reporting 
provisions  in  40  CFR  part  63  requiring 
the  owners  or  operators  of  afiected 
soiut:es  to  make  submissions  to  the 
Administrator  shall  be  met  by  sending 
such  submissions  to  VADEQ  and  EPA 
Region  m. 

u  at  any  time  there  is  a  conflict 
between  a  VADEQ  regulation  and  a 
Federal  regulation,  the  Federal 
regulation  must  be  applied  if  it  is  more 
stringent  than  that  of  VADEQ.  EPA  is 
responsible  for  determining  stringency 
between  conflicting  regulations.  If 
VADEQ  does  not  have  the  authority  to 
enforce  the  more  stringent  Federal 
regulation,  it  shall  notify  EPA  Region  m 
in  writing  as  soon  as  possible,  so  that 
this  portion  of  the  delegation  may  be 
revoked. 

If  EPA  determines  that  VADEQ's 
procedure  for  enforcing  or 
implementing  the  40  CFR  part  63 
requirements  is  inadequate,  or  is  not 
being  effectively  carried  out,  this 
delegation  may  be  revoked  in  whole  or 
in  part  in  accordance  with  the 
procedures  set  out  in  40  CFR  63.96(b). 

Certain  provisions  of  40  CFR  part  63 
allow  only  the  Administrator  of  EPA  to 
take  further  standard  setting  actions.  In 
addition  to  the  specific  authorities 
retained  by  the  Administrator  in  40  CFR 
63.90(d)  and  the  "Delegation  of 
Authorities"  section  for  specific 
standards,  EPA  Region  m  is  retaining 
the  following  authorities,  in  accordance 
with  40  CFR  63.91(g)(2)(ii): 

(1)  approval  of  alternative  non-opacity 
emission  standards,  e.g.,  40  CFR  63.6(g) 
and  applicable  sections  of  relevant 
standards; 

(2)  approval  of  alternative  opacity 
standards,  e.g.,  40  CFR  63.9(h)(9)  and 
applicable  sections  of  relevant 
standards; 

(3)  approval  of  major  alternatives  to 
test  methods,  as  defined  in  40  CFR 
63.90(a),  e.g..  40  CFR  63.7(e)(2)(ii)  and 


(f)  and  applicable  sections  of  relevant 
standards; 

(4)  approval  of  major  alternatives  to 
monitoring,  as  defined  in  40  CFR 
63.90(a),  e.g.,  40  CFR  63.8(f)  and 
applicable  sections  of  relevant 
standards;  and 

(5)  approval  of  major  alternatives  to 
recordkeeping  and  reporting,  as  defined 
in  40  CFR  63.90(a),  e.g.,  40  CFR  63.10(f) 
and  applicable  sections  of  relevant 
standards. 

The  following  provisions  are  included 
in  this  delegation,  in  accordance  with 
40  CFR  63.91(g)(l)(i),  and  can  only  be 
exercised  on  a  case-by-case  basis.  When 
any  of  these  authorities  are  exercised, 
VADEQ  must  notify  EPA  Region  III  in 
writing: 

(1)  applicability  determinations  for 
sources  during  the  title  V  permitting 
process  and  as  sought  by  an  owner/ 
operator  of  an  affected  soiuce  through  a 
formal,  written  request,  e.g.,  40  CFR 
63.1  and  applicable  sections  of  relevant 
standards;  ^ 

(2)  responsibility  for  determining 
compliance  with  operation  and 
maintenance  requirements,  e.g.,  40  CFR 
63.6(e)  and  applicable  sections  of 
relevant  standards; 

(3)  responsibility  for  determining 
compUance  with  non-opacity  standards, 
e.g.,  40  CFR  63.6(f)  and  applicable 
sections  of  relevant  standards; 

(4)  responsibility  for  determining 
compliance  with  opacity ^and  visible 
emission  standards,  e.g.,  40  CFR  63.6(h) 
and  applicable  sections  of  relevant 
standards;  . 

(5)  approval  of  site-specific  test 
plans,*  e.g.,  40  CFR  63.7(c)(2)(i)  and  (d) 
and  applicable  sections  of  relevant 
standards; 

(6)  approval  of  minor  alternatives  to 
test  methods,  as  defined  in  40  CFR 
63.90(a),  e.g..  40  CFR  63.7(e)(2)(i)  and 


'  Applicabililty  determinations  are  considered  to 
be  nationally  significant  when  they: 

(i)  are  imusually  complex  or  controversial; 

(ii)  have  bearing  on  more  than  one  state  or  are 
multi-Regional; 

(iii)  appear  to  create  a  conflict  with  previous 
policy  or  determinations; 

(iv)  are  a  legal  issue  which  has  not  been 
previously  considered;  or 

(v)  raise  new  policy  questions  and  shall  be 
forwarded  to  EPA  Region  ni  prior  to  finalization. 

Detailed  information  on  the  applicability 
determination  process  may  be  found  in  EPA 
document  305-B-99-004  How  to  Review  and  Issue 
Clean  Air  Act  Applicability  Determinations  and 
Alternative  Monitoring,  dated  February  1999.  The 
VADEQ  may  also  refer  to  the  Compendium  of 
Applicability  Determinations  issued  by  the  EPA 
and  may  contact  EPA  Region  in  for  guidance. 

*  The  VADEQ  will  notify  EPA  of  these  approvals 
on  a  quarterly  basis  by  submitting  a  copy  of  the  test 
plan  approval  letter.  Any  plans  which  propose 
maior  alternative  test  methods  or  major  alternative 
monitoring  methods  shall  be  referred  to  EPA  for 
approval. 
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applicable  sections  of  relevant 
standards; 

(7)  approval  of  intermediate 
alternatives  to  test  methods,  as  defined 
in  40  CFR  63.90(a).  e.g.,  40  CFR 
63.7(e)(2)(ii)  and  (f)  and  applicable 
sections  of  relevant  standards; 

(8)  approval  of  shorter  sampling 
times/volumes  when  necessitated  by 
process  variables  and  other  factors,  e.g., 
40  CFR  63.7(e)(2)(iii)  and  applicable 
sections  of  relevant  standards; 

(9)  waiver  of  performance  testing,  e.g., 
40  CFR  63.7  (e)(2)(iv),  (h)(2).  and  (h)(3) 
and  applicable  sections  of  relevant 
standards; 

(10)  approval  of  site-specific 
performance  evaluation  (monitoring) 
plans.  5  e.g.,  40  CFR  63.8(c)(1)  and  (e)(1) 
and  applicable  sections  of  relevant 
standards; 

(11)  approval  of  minor  alternatives  to 
monitoring  methods,  as  defined  in  40 
CFR  63.90(a),  e.g.,  40  CFR  63.8(f)  and 
applicable  sections  of  relevant 
standards; 

(12)  approval  of  intermediate 
alternatives  to  monitoring  methods,  as 
defined  in  40  CFR  63.90(a),  e.g.,  40  CFR 
63.8(f)  and  applicable  sections  of 
relevant  standards; 

(13)  approval  of  adjustments  to  time 
periods  for  submitting  reports,  e.g.,  40 
CFR  63.9  and  63.10  and  applicable 
•sections  of  relevant  standards;  and 

(14)  approval  of  minor  alternatives  to 
recordkeeping  and  reporting,  as  defined 
in  40  CFR  63.90(a).  e.g..  40  CFR  63.10(f) 
and  applicable  sections  of  relevant 
standards. 

As  required,  VADEQ  and  EPA  Region 
III  will  provide  the  necessary  written, 
verbal  and/or  electronic  notification  to 
ensure  that  each  agency  is  fully 
informed  regarding  the  interpretation  of 
applicable  regulations  in  40  CFR  part 
63.  In  instances  where  there  is  a  conflict 
between  a  VADEQ  interpretation  and  a 
Federal  interpretation  of  applicable 
regulations  in  40  CFR  part  63,  the 
Federal  interpretation  must  be  applied  if 
it  is  more  stringent  than  that  of  VADEQ. 
Written,  verbal  and/ or  electronic 
notification  will  also  be  used  to  ensile 
that  each  agency  is  informed  of  the 
compliance  status  of  affected  sources  in 
Virginia.  The  VADEQ  will  comply  with 
all  of  the  requirements  of  40  CFR 
63.91(g)(l)(ii). 

Quarterly  reports  will  be  submitted  to 
EPA  by  VADEQ  to  identify  sources 
determined  to  be  applicable  during  that 
quarter. 


5  The  VADEQ  will  notify  EPA  of  these  approvals 
■  on  a<iuarterly  basis  by  submitting  a  copy  of  the 
performance  evaluation  plan  approval  letter.  Any 
plans  which  propose  major  alternative  test  methods 
or  major  alternative  monitoring  methods  shall  be 
teferred'to  EPA  for  approval. 


Although  VADEQ  has  primary 
authority  and  responsibility  to 
implement  and  enforce  the  hazardous 
air  pollutant  general  provisions  and 
hazardous  air  pollutant  emission 
standards  for  perchloroethylene 
drycleaning  facilities,  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning,  secondary  lead 
smelting,  hazardous  waste  combustors," 
Portland  cement  manufacturing,  and 
secondary  aluminum  smelting,  nothing 
shall  preclude,  limit,  or  interfere  with 
the  authority  of  EPA  to  exercise  its 
enforcement,  investigatory,  and 
information  gathering  authorities 
concerning  this  part  of  the  Act. 

IV.  Final  Action 

EPA  is  approving  VADEQ's  request 
for  delegation  of  authority  to  implement 
and  enforce  its  hazardous  air  pollutant 
regulations  for  perchloroethylene 
drycleaning  facilities,  hard  and 
decorative  chromium  electroplating  and 
chromium  anodizing  tanks,  ethylene 
oxide  sterilization  facilities,  halogenated 
solvent  cleaning  secondary'  lead 
smelting,  hazardous  waste  combustors,^ 
Portland  cement  manufacturing,  and 
secondary  aluminum  smelting  which 
have  been  adopted  by  reference  from  40 
CFR  part  63,  subparts  M,  N.  O.  T,  X, 
EEE,  LLL,  and  RRR,  respectively.  This 
approval  will  automatically  delegate 
future  amendments  to  these  regulations. 
In  addition,  EPA  is  approving  of 
VADEQ's  mechanism  for  receiving 
delegation  of  future  hazardous  air 
pollutant  regulations  which  it  adopts 
unchanged  from  the  Federal 
requirements.  This  mechanism  entails 
legal  adoption  by  the  Commonwealth  of 
Virginia  of  the  amendments  or  rules  into 
its  regulation  for  hazardous  air  pollutant 
sovuces  at  9  VAC  5-60-100  and 
notification-to  EPA  of  such  adoption. 
This  action  pertains  only  to  affected 
sources,  as  defined  by  40  CFR  part  63, 
which  are  not  located  at  major  sources, 
as  defined  by  40  CFR  part  70.  The 
delegation  of  authority  shall  be 
administered  in  accordance  with  the 
terms  outlined  in  this  document.  This 
delegation  of  authority  is  codified  in  40 
CFR  63.99.  In  addition,  VADEQ's 
delegation  of  authority  to  implement 
and  enforce  40  CFR  part  63  emission 
standards  at  major  somces,  as  defined 
hiy  40  CFR  part  70,  approved  by  EPA 
Region  III  on  April  20, 1998,  is  codified 
in  40  CFR  63.99. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 


views  this  as  a  noncontroversial  rule 
and  anticipates  no  adverse  comment 
because  VADEQ's  request  for  delegation 
of  the  hazardous  air  pollutant 
regulations  pertaining  to 
perchloroethylene  drycleaning  facilities, 
hard  and  decorative  chromium 
electroplating  and  chromium  anodizing 
tanks,  ethylene  oxide  sterilization 
facilities,  halogenated  solvent  cleaning, 
secondary  lead  smelting,  hazardous 
waste  combustors,*  portland  cement 
manufacturing,  and  secondary 
aluminum  smelting  and  its  request  for 
automatic  delegation  of  future 
amendments  to  these  rules  and  future 
standards,  when  specifically  identified, 
does  not  alter  the  stringency  of  these 
regulations  and  is  in  accordance  with  all 
program  approval  regulations.  However, 
in  the  "Proposed  Rules"  section  of 
today's  Federal  Register,  EPA  is 
publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  of 
VADEQ's  request  for  delegation  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  on  March  11.  2002 
without  further  notice  unless  EPA 
receives  adverse  comment  by  February 
7,  2002.  If  EPA  receives  adverse 
comment,  EPA  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

V.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 


*See  Footnote  1. 
'See  Footnote  1. 


■See  Footnote  1. 
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will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  uniunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Govenunent  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant.  In  reviewing 
requests  for  rule  approval  under  CAA 
section  112,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  CAA.  In  this  context, 
in  the  absence  of  a  prior  existing 
requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove 
requests  for  rule  approval  imder  CAA 
section  112  for  failiue  to  use  VCS.  It 
would  thus  be  inconsistent  with 
applicable  law  for  EPA,  when  it  reviews 
a  request  for  rule  approval  under  CAA 
section  112,  to  use  VCS  in  place  of  a 
request  for  rule  approval  under  CAA 
section  112  that  otherwise  satisfies  the 
provisions  of  the  CAA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reducticm  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 


B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major  rule"  as  defined  by  5  U.S.C. 
804(2). 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the~appropriate 
circuit  by  March  11,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action, 
pertaining  to  the  approval  of  VADEQ's 
request  for  delegation  of  authority  for 
the  hazardous  air  pollutant  emission 
standards  for  perchloroethylene  dry 
cleaning  facilities,  hard  and  decorative 
chromiimi  electroplating  and  chromium 
anodizing  tanks,  ethylene  oxide 
sterilizers,  halogenated  solvent  cleaning, 
secondary  lead  smelting,  hazardous 
waste  combustors,  portland  cement 
manufacturing,  and  secondary 
aluminum  smelting  (CAA  section  112), 
may  not  be  challenged  later  in 
proceedings  to  enforce  its  requirements. 
(See  section  307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances,  Intergovernmental  relations. 

Dated:  December  26,  2001. 
ludith  M.  Katz, 

Director,  Air  Protection  Division,  Region  III. 

40  CFR  part  63  is  amended  as  follows: 
PART  63— [AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C-  7401  et.  seq. 


Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

2.  Section  63.99  is  amended  by 
adding  paragraph  (a)(46)  to  read  as 
follows: 

§63.99    Delegated  Federal  authorities. 

(a)  *  *  * 

(46)  Virginia. 

(i)  Virginia  is  delegated  the  authority 
to  implement  and  enforce  all  existing 
and  futiue  imchanged  40  CFR  part  63 
standards  at  major  sources,  as  defined  in 
40  CFR  part  70,  in  accordance  with  the 
delegation  agreement  between  EPA 
Region  in  and  the  Virginia  Department 
of  Environmental  Quality,  dated  April 
20, 1998,  and  any  mutually  acceptable 
amendments  to  that  agreement. 

(ii)  Virginia  is  delegated  the  authority 
to  implement  and  enforce  all  existing  40 
CFR  part  63  standards  and  kll  future 
unchanged  40  CFR  part  63  standards,  if 
delegation  is  sought  by  the  Virginia 
Department  of  Environmental  Quality 
and  approved  by  EPA  Region  HI,  at 
affected  sources  which  are  not  located  at 
major  sources,  as  defined  in  40  CFR  part 
70,  in  accordance  with  the  final  rule, 
dated  January  8,  2002,  effective  March 
11,  2002,  and  any  mutually  acceptable 
amendments  to  the  terms  described  in 
the  direct  final  nUe. 
(FR  Doc.  02-407  Filed  1-7-02;  8:45  am] 
BHJJNG  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

nHM  Docket  No.  01-235  and  96-197;  DA 
01-2918] 

RIN4207 

Cross-Ownership  of  Broadcast 
Stations  and  Newspapers 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  extension  of  reply 
comment. 

summary:  This  doctunent  extends  the 
pleading  cycle  in  an  ongoing  regulatory 
proceeding.  The  Commission  takes  this 
action  at  the  request  of  a  participant  in 
the  proceeding,  and  to  ensvue  that  the  . 
public  has  sufficient  time  to  prepare 
comprehensive  filings  to  help  the 
Commission  resolve  the  complex  and 
significant  public  policy  issues  raised  in 
the  proceeding. 

DATES:  Reply  conunents  are  due 
February  15,  2002. 


R3n 
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ADDRESSES:  Federal  Commimications 

Commission,  445  12th  Street.  SW., 

Washington,  DC  20554. 

FOR  FURTHER  INFORMATION  CONTACT:  Eric 

J.  Bash,  Mass  Media  Bureau,  Policy  and 

Rules  Division.  (202)  418-2130  or 

ebash@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

1 .  This  is  a  summary  of  the  Order  in 
MM  Docket  No.  01-235;  DA  01-2918. 
adopted  December,  14,  2001,  and 
released  December  14,  2001.  The 
complete  text  of  this  Order  is  available 
for  inspection  and  copying  dxuing 
normal  business  hours  in  the  FCC 
Reference  Center.  Room  CY-A257.  445 
12th  Street.  SW..  Washington.  DC  and 
may  also  be  purchased  from  the 
Commission's  copy  contractor.  Qualex 
International.  Portals  II.  445  12th  Street 
SW,  Room  CY-B-402,  Washington,  DC 
20554,  telephone  (202)  863-2893. 
facsimile  (202)  863-2898.  or  via  e-mail 
qualexint@aol.com. 

2.  On  December  12.  2001.  the  AFL-  ^ 
CIO.  Center  for  Digital  Democracy,  Civil 
Rights  Forum  on  Communications 
Policy,  Consumer  Federation  of 
America,  Consiuners  Union.  Leadership 
Conference  on  Civil  Rights,  Media 
Alliance.  National  Organization  for 
Women,  and  Office  of  Communication 
of  United  Church  of  Christ  (hereafter, 
"petitioners")  filed  a  "Request  for 
Extension  of  Time  to  File  Reply 
Comments"  in  this  proceeding.  The 
ciurent  deadline  to  file  reply  comments 
is  January  7,  2002;  petitioners  request 
the  Commission  to  extend  the  deadline 
until  February  15,  2002.  Among  other 
things,  petitioners  cite  the  voliune  and 
complexity  of  the  record  in  this 
proceeding,  and  the  pendency  of 
various  other  proceedings  in  which  they 
intend  to  participate,  as  reasons  for  their 
request.  TTie  petitioners  claim  that 
granting  their  requested  extension  will 
not  prejudice  this  proceeding,  and 
suggest  that  denying  it  could 
disadvantage  them  in  particular. 

3.  On  December  14,  2001,  the 
Newspaper  Association  of  America 
(hereafter.  "NAA")  filed  an  "Opposition 
to  Request  for  Ejctension  of  Time."  NAA 
contends  that  review  of  the  newspaper/ 
broadcast  cross-ownership  rule  is  long 
overdue,  and  that  the  petitioners' 
requested  extension  is  excessive  and 
will  unnecessarily  delay  this 
proceeding. 

4.  While  we  appreciate  NAA's 
concerns,  we  believe  that  the  public 
interest  would  be  best  served  by 
granting  petitioners'  request.  To  date, 
nearly  1500  commenters  have  filed  in 
this  proceeding.  Some  of  these 
comments  are  extensive,  vriih  detailed 
factual  allegations,  legal  argiunents. 


policy  proposals,  and  supporting 
studies.  NAA  has  not  explained  how  or 
why  a  delay  of  approximately  one 
month  would  harm  its  members.  Given 
these  circumstances,  we  believe  that 
additional  time  would  assist  petitioners 
and  other  members  of  the  public  alike 
in  preparing  comprehensive  responses, 
which  in  turn  will  help  the  Commission 
in  its  decision-making  and  resolving  the 
complex  and  significant  public  policy 
issues  raised  in  this  proceeding. 

5.  Accordingly,  the  petitioners' 
Request  for  Extension  of  Time  to  File 
Reply  Comments  is  granted. 

6.  The  reply  comment  deadline  in  this 
proceeding  is  extended  to  February  15. 
2002. 

Federal  Communications  Commission. 

William.  F.  Caton, 

Deputy  Secretary. 

|FR  Doc.  02-372  Filed  1-7-02;  8:45  am] 

BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2909;  MM  Docket  No.  98-188,  RM- 
9346,  RM-9656,  RM-9657 

Radio  Broadcasting  Services;  Paonia 
and  Olathe,  CO 

AGENCY:  Federal  Commimications 

Commission. 

action:  Final  rule. 


Qualex  International,  Portals  II,  445 
I2th  Street.  SW..  Room  CY-B402. 
Washington,  DC,  20554.  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows:     . 

Authority:  47  U.S.C.  154.  303.  334,  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Olathe.  Channel  293C. 
Federal  Communications  Commission. 
)ohn  A.  Karousos. 

Chief,  Allocations  Branch,  Policy  and  Rules 
Division,  Mass  Media  Bureau. 
[FR  Doc.  02-375  Filed  1-7-02;  8:45  am] 
BILUNG  COOE  6712-01-^ 


SUMMARY:  In  response  to  a  Notice  of 
Proposed  Rule  Making,  63  FR  57637 
(October  28, 1998),  this  document 
compared  mutually  exclusive  proposals 
for  Channel  293C  at  Olathe,  Colorado, 
and  Channel  293C1  at  Paonia.  Colorado, 
under  the  FM  Allotment  Priorities  and 
allotted  Channel  293C  at  Olathe  because 
this  would  result  in  a  first  local  service. 
The  reference  coordinates  for  Chaimel 
293C  at  Olathe  are  38-37-03  NL  and 
107-58-33  WL. 

DATES:  Effective  January  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Rhodes,  Mass  Media  Bureau. 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order  in  MM  Docket  No.  98-188. 
adopted  November  28,  2001,  and 
released  December  14,  2001.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and^opying 
dming  normal  business  hours  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257).  445  12th  Street.  SW.. 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
firom  the  Commission's  copy  contractor. 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2987;  MM  Docket  No.  00-53;  RM- 
9623,  RM-9950] 

Radio  Broadcasting  Servlcas;  Detrott 
Lakes,  and  Bamesvllle,  MN,  and 
Enderlin,  NO 

AGENCY:  Federal  Communications 
Commission.  / 

ACTION:  Final  rule.  '^ 


SUMMARY:  At  the  request  of  T&I 
Broadcasting,  Inc.  this  document 
reallots  Channel  236C1  from  Detroit 
Lakes,  Minnesota,  to  Bamesville, 
Minnesota,  and  modifies  the  Station 
KRVI  license  to  specify  Bamesville  as 
the  community  of  license.  This 
document  also  dismisses  a 
Coimterproposal  filed  by  Enderlin 
Broadcasting  Company  for  a  Channel 
233C1  allotment  at  Enderlin,  North 
Dakota.  See  65  FR  17618.  published 
April  4,  2000.  The  reference  coordinates 
for  Chaimel  236C1  allotment  at 
Bamesville,  North  Dakota,  are  46-49-10 
and  96-^5-56. 

DATES:  Effective  February  6.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau 
(202)418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjmopsis  of  the  Commission's  Report 
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and  Order  in  MM  Docket  No.  00-53, 
adopted  December  19,  2000,  and 
released  December  21,  2000.  The  full 
text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC's  Reference 
Information  Center  at  Portals  II,  CY- 
A257.  445  12th  Street,  SW,  Washington, 
DC  20554.  The  complete  text  of  this 
decision  may  also  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International  Portals  U,  445  12th 
Street:  ^W,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail:  qualexint@aol.coin. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  Title  47  of  the  Code  of 
Federal  Regidations  is  amenc^ed  as 
follows: 

PART  73-nADIO  BROADCAST 
SERVICES 


1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303, 334,  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Minnesota,  is 
amended  by  removing  Channel  236C1  at 
Detroit  Lakes  and  adding  Baraesville, 
Channel  236C1. 

Federal  Communications  Commission. 

{ohn  A.  Karousos, 

Chief,  Allocations  Branch,  Policyand  Rides 

Division,  Mass  Media  Bureau.      \ 

[FR  Doc.  02-374  Filed  1-7-02;  8<»5  am] 

■HJJNG  CODE  tm-m-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2968;  MM  Docket  No.  01-110;  RM- 
9027.  Rl^-10336] 

Radio  BnMdiBastlng  ServicM; 
Nawbarry  and  Shnpaonyille,  SC 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Final  rule. 

SUMMARY:  The  Commission,  at  the 
request  of  Georgia-Carolina  Radiocasting 
Company,  LLC,  reallots  Channel  292C3 
from  Newberry  to  Simpsonville,  South 
Carolina,  and  modifies  Station 
WGVC(FM)'s  construction  permit 
accordingly  (RM-10336).  We  also 
dismiss  petitioner's  original  proposal  to 
downgrade  Channel  292C3  to  Channel 
292A  at  Newberry,  reallot  Channel  292A 


to  Simpsonville,  and  modify  Station 
WGVC(FM)'s  construction  permit 
accordingly  (RM-9927).  See  66  FR 
29747,  June  1,  2001.  Channel  292C3  can 
be  reallotted  to  Simpsonville  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
15.8  kilometers  (9.8  miles)  southeast  at 
petitioner's  requested  site.  The 
coordinates  for  Channel  292C3  at 
Simpsonville  are  34-39-04  North 
Latitude  and  82-07-12  West  Longitude. 

DATES:  Effective  February  4.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 
and  Order,  MM  Docket  No.  01-110, 
adopted  December  12,  2002,  and 
released  December  21,  2002.  The  full 
text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center 
(Room  CY-A257),  445  12th  Street,  SW, 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy 
contractors,  Qualex  International, 
Portals  n,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

Part  73  of  title  47  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334,  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  South  Carolina,  is 
amended  by  adding  Simpsonville, 
Channel  292C3;  and  by  removing 
Newberry,  Channel  292C3. 

Federal  Communications  Commission. 
|ohn  A.  Karousos, 

Chief,  Allocatjens  Branch,  Policy  and  Rules 

Division.  Mass  Media  Bureau. 

[FR  Doc.  02-373  Filed  1-7-02;  8:45  am] 

BILUNG  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2908;  MM  Docket  No.  99-233;  RM- 
9662  &  RM-9828] 

Radio  BitMKfciasting  Services; 
Bridgeport,  Bonham,  Graham, 
Palastlna,  Price,  Ranger,  Stephenville, 
TX  and  Ardmore,  Lawton,  Tecumseh, 
Fort  Towson,  OK 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Final  rule;  petition  for 
reconsideration,  withdrawal. 

SUMMARY:  This  document  dismisses  a 
Petition  for  Reconsideration  filed  by 
North  Texas  Radio  Group,  L.P.  ("North 
Texas")  in  this  proceeding.  See  66  FR 
12920,  March  1,  2001.  In  response  to  the 
Notice  of  Proposed  Rule  Making  in  this 
proceeding.  North  Texas  filed  a 
counterproposal  requesting  the 
substitution  of  Channel  252C  for 
Channel  252A  at  Bridgeport,  TX  and 
modification  of  the  license  for  Station 
KBOC  accordingly.  To  accommodate  the 
upgrade  at  Bridgeport,  North  Texas 
requested  changes  at  Bonham,  Graham, 
Palestine,  Price,  Ranger  &  Stephenville, 
TX  and  Ardmore,  Lawton,  Teciunseh  & 
Fort  Towson,  OK.  Stowell,  Texas.  On 
December  3,  2001,  North  Texas 
withdrew  its  Petition  for 
Reconsideration  in  compliance  with 
Section  1.420(j)  of  the  Commission's 
Rules.  As  requested,  we  shall  dismiss 
the  Petition  for  Reconsideration.  With 
this  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's 
Memorandiun  Opinion  and  Order,  MM 
Docket  No.  99-233,  adopted  December 
5,  2001,  and  released  December  14, 
2001.  The  full  text  of  this  Commission 
decision  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
Information  Center,  Portals  D,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  dociunent 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexint@ao}.coni. 
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Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch.  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-371  Filed  1-7-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


DEPARTIMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  No.  RSPA-01-86Q3:  AmdL  195-75] 

RIN2137-AD56 

Pipeline  Safety:  Hazardous  Liquid 
Pipeline  Accident  Reporting  Revisions 

agency:  Office  of  Pipeline  Safety, 
Research  and  Special  Programs 
Administration,  Department  of 
Transportation. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  makes  changes 
to  the  reporting  requirements  for 
hazardous  liquid  pipeline  accidents. 
The  rule  lowers  the  current  release 
reporting  threshold  of  50  barrels  to  a 
new  threshold  of  5  gallons,  and  makes 
changes  to  the  accident  report  form.  The 
changes  are  necessary  because  the 
existing  reporting  threshold  and  report 
form  do  not  yield  sufficient  information 
for  effective  safety  analysis.  This  final 
rule  also  changes  the  "bodily  harm" 
criteria  for  accident  reporting  to 
conform  to  the  gas  pipeline  reporting 
requirements.  This  change  is  necessary 
to  harmonize  reporting  by  hazardous 
liquid  and  gas  pipeline  operators. 
DATES:  This  rule  is  effective  January  1, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Little  by  phone  at  (202)  366-4569, 
by  e-mail  at  roger.little@rspa.dot.gov,  or 
by  mail  at  the  U.S.  Department  of 
Transportation  (DOT),  Research  and 
Special  Programs  Administration 
(RSPA),  Office  of  Pipeline  Safety  (OPS), 
Room  7128,  400  7th  Street,  SW., 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATK)N: 

Background 

The  mission  of  RSPA's  OPS  is  to 
ensure  the  safe,  reliable,  and 
environmentally  sound  operation  of  the 
nation's  approximately  154  thousand 
miles  of  hazardous  liquid  pipelines. 
OPS  shares  responsibility  for  inspecting 
and  overseeing  the  nation's  pipelines 
with  State  pipeline  safety  offices.  Both 
Federal  and  State  regulators  depend  on 
accident  reports  submitted  by  pipeline 


companies  to  manage  inspection 
programs  and  to  identify  trends  in 
hazardous  liquid  pipeline  safety.  In 
recent  years,  Congress,  the  National 
Transportation  Safety  Board  (NTSB)  and 
DOT'S  Office  of  the  Inspector  General 
(OIG)  have  urged  OPS  to  improve  the 
quality  of  accident  data  required  to  be 
submitted  by  hazardous  liquid  pipeline 
operators. 

Release  Threshold 

RSPA  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  on  March  20.  2001 
(66  FR  15681).  The  NPRM  proposed 
changing  the  hazardous  liquid  accident 
reporting  requirement  from  a  threshold 
release  of  50  barrels  to  5  gallons;  and 
adding  to  the  report  form  (RSPA  F7000- 
1),  more  specific  questions  on  accident 
location,  causes,  and  consequences. 

The  NPRM  also  proposed  that  a  spill 
under  5  barrels  meeting  all  of  the 
following  criteria,  need  not  be  reported 
to  RSPA: 

(1)  The  other  circumstances  enumerated  in 
§  195.50  did  not  apply  to  the  spill; 

(2)  The  spill  did  not  result  in  water 
pollution; 

(3)  The  spill  was  attributable  to  a  pipeline 
maintenance  activity; 

(4)  The  spill  was  confined  to  cempany 
property  or  pipeline  right-of-way;  and 

(5)  The  spill  was  cleaned  up  promptly. 

After  consideration  of  all  comments, 
this  final  rule  amends  the  pipeline 
safety  regulations  to  lower  the  reporting 
threshold  for  hazardous  liquid  pipeline 
releases  from  50  barrels  to  5  gallons, 
with  an  exception  for  spills  under  5 
barrels  resulting  from  pipeline 
maintenance  activities.  This  rule  makes 
corresponding  changes  to  the  hazardous 
liquid  accident  report  form  to  make  it 
more  useful  for  safety  analysis. 

The  old  report  form  consisted  of  two 
pages.  The  new  report  form  consists  of 
four  pages.  Completion  of  the  first  page 
only,  is  required  for  small  releases 
(between  5  gallons  and  under  5  barrels) 
that  are  not  reportable  imder  the  other 
§  195.50  criteria,  nor  result  in  water 
pollution  (water  pollution  is  as 
described  in  §  195.52(a)(4)).  Completion 
of  all  four  pages  will  be  required  for 
releases  of:  5  barrels  or  more  that  are 
reportable  imder  the  other  criteria  in  49 
CFR  195.50;  or  5  gallons  or  more  that 
result  in  water  pollution. 

Change  in  "Bodily  Harm"  Criteria  for 
Accident  Reporting 

hi  another  NPRM  (Docket  No.  RSPA- 
99-6106;  65  FR  15290;  March  22,  2000), 
RSPA  proposed  changing  the  "bodily 
harm"  criteria  in  49  CFR  195.50(e). 
RSPA  proposed  changing  the  language 
in  49  CFR  195.50(e)  to  require  reporting 
only  if  an  injury  associated  with  a 


hazardous  liquid  pipeline  accident 
requires  hospitalization  of  the  injured 
person. 

The  current  language  at  §  195.50(e) 
which  triggers  a  reporting  requirement 
reads  as  follows: 

Bodily  harm  to  any  person  resulting 
in  one  or  more  of  the  following: 

(1)  Loss  of  consciousness. 

(2)  Necessity  to  carry  the  person  from  the 
scene. 

(3)  Necessity  for  medical  treatment. 

(4)  Disability  which  prevents  the  discharge 
of  normal  duties  or  the  pursuit  of  normal 
activities  beyond  the  day  of  the  accident. 

These  criteria  require  reporting  of 
even  the  most  minor  injury.  The  lack  of 
a  definition  of  medical  treatment  in  the 
regulations  means,  if  a  bandage  is 
applied  at  the  scene  the  accident  is 
reportable,  even  if  it  does  not  meet  any 
of  the  other  reportability  criteria. 
'  The  comparable  language  in  the  gas 
pipeline  safety  rules  requires  gas 
operators  to  report  releases  of  gas  that 
involve  a  "personal  injury  necessitating 
in-patient  hospitalization."  (49  CFR 
191.3, 191.5,  191.9,  and  191.15).  As 
explained  in  the  NPRM,  this  wording 
better  describes  the  information  that 
RSPA  is  seeking.  Accordingly,  RSPA 
proposed  to  update  the  hazardous  liquid 
pipeline  accident  reporting 
requirements  at  §  195.50(e)  to  eliminate 
the  discrepancy  between  the  accident 
reporting  criteria  for  gas  and  hazardous 
liouid  pipelines. 

This  final  rule  removes  the  language 
ciurently  in  §  195.50(e)  and  replaces  it 
with  "a  personal  injury  necessitating  in- 
patient hospitalization." 

Comments 

Comments  on  Proposed  Change  in 
"Bodily  Harm  "  Criteria 

On  May  3,  2000,  the  proposed 
changes  in  the  injury  criteria  for 
reportability  of  hazardous  liquid 
pipeline  accidents  were  discussed  at  a 
joint  meeting  of  the  Technical 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee  and  the  Technical 
Pipeline  Safety  Standards  Committee. 
These  statutorily  mandated  committees, 
which  are  made  up  of  representatives 
from  the  government,  industry,  and  the 
general  public,  review  pipeline  safety 
regulations.  Some  committee  members 
expressed  concern  that  the  change 
would  weaken  the  reporting 
requirements  for  hazardous  liquid 
pipeline  accidents.  The  concern  was 
that  some  accidents  that  are  reportable 
imder  the  current  language,  would  no 
longer  be  reportable  tmder  the  proposed 
language. 

We  noted  the  proposed  change  would 
not  cause  any  otherwise  reportable 
hazardous  liquid  pipeline  accident  to  * 
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become  non-reportable.  For  example,- 
under  the  proposed  change,  the  1994 
San  Jacinto  River  accident  in  Harris 
County,  Texas,  would  still  need  to  be 
reported  based  on  product  loss  and 
property  damage  criteria.  We  also  noted, 
most  accidents  causing  serious  injury 
are  also  reportable  under  one  of  the 
other  criteria.  The  "bodily  hann" 
category  was  included  as  a  reporting 
criterion  in  the  unlikely  event  that  an 
accident  resulting  in  such  injury  would 
not  fall  into  one  of  the  other  reporting 
criteria.  Additionally,  we  noted  that  the 
reporting  language  in  Part  192,  which 
embodies  our  original  intent  relative  to 
the  injury  criteria  for  reportability  of 
pipeline  accidents,  was  adopted  before 
the  "bodily  harm"  language  in  part  195. 

In  response  to  the  NPRM  in  Docket 
No.  RSPA-99-6106,  RSPA  received 
comments  from  the  American  Petroleum 
Institute  (API)  and  the  Cascade 
Colimabia  Alliance. 

API  supported  the  proposed  accident 
reporting  criteria  change  in  §  195.50  to 
make  the  injury  criteria  consistent  with 
that  used  for  natural  gas  pipelines.  It 
noted  that  the  clarification  makes 
reporting  of  accidents  consistent  across 
gas  and  hazardous  liquid  pipelines,  and 
"grew  out  of  discussions  among  RSPA, 
the  pipeline  industry,  and  State 
regulators'."  In  contrast,  the  Cascade 
Columbia  Alliance  asserted  that  the 
proposed  injury  language  weakened 
reporting  requirements  for  hazardous 
liquid  pipelines  and  would  "encourage 
pipeline  operators  to  avoid 
hospitalization  for  their  workers  so  as  to 
avoid  filing  an  accident  report." 

RSPA's  intention  for  the  change  is  to 
ensure  that  reporting  of  accidents  is 
consistent  for  both  gas  and  hazardous 
liquid  pipelines.  The  regulation  is  not 
aimed  at  tracking  worker  injuries. 

Comments  on  Lower  Reporting 
Threshold 

RSPA  received  comments  from  eleven 
sources  in  response  to  the  NPRM  in  this 
docket  (66  FR  15681;  March  20,  2001). 
Virtually  all  commenters  were 
supportive  of  the  need  for  improved 
information  about  hazardous  liquid 
pipeline  accidents.  The  American 
Society  of  Safety  Engineers  supported 
the  data  improvement  initiative  and 
believed  the  benefits  of  the  improved 
information  would  outweigh  the  small 
increased  costs.  The  American 
Petroleum  Institute  (API)  and  the 
Association  of  Oil  Pipe  Lines  (AOPL). 
trade  associations  that  represent  many 
companies  involved  in  all  aspects  of  the 
oil  and  gas  industry,  filed  joint 
comments  prepared  in  coordination 
with  both  API  and  AOPL's  members. 


Several  commenters  suggested  that 
the  $50,000  property  damage  threshold 
for  an  accident  report  was  redundant 
and  should  be  eliminated  in  light  of  the 
lowering  of  the  volumetric  release 
threshold  for  reporting  from  50  barrels 
to  5  gallons.  For  the  same  reason,  one 
commenter  suggested  that  the  $50,000 
property  damage  threshold  for 
telephonic  notice  of  a  release  of 
hazardous  material  be  eliminated. 

The  NPRM  did  not  propose  any 
change  in  the  property  damage 
threshold  for  filing  accident  report  Form 
F7000-1.  Although  many  "over- 
$50,000-property-damage"  accidents 
may  also  be  reportable  under  the  5 
gallon  threshold  criterion,  retaining  the 
"over-$50,000-property-damage" 
criterion  will  continue  to  provide  more 
complete  data,  than  if  eliminated. 
Changes  to  the  telephonic  reporting 
requirement  are  beyond  the  scope  of  the 
NPRM. 

Several  commenters  believed  we 
underestimated  the  time  and  cost  of 
reporting  the  expanded  information 
required  by  the  revisions  to  Form 
F7000-1. 

In  response,  we  point  the  commenters 
to  the  analysis  of  costs  in  the 
"Paperwork  Reduction  Act"  section  of 
this  Final  Rule  for  more  information  on 
the  basis  of  our  estimates. 

A  group  of  students  from  Miami 
International  University  submitted  four 
recommendations — 

"(1)  Given  the  twofold  environmental 
effect  of  hazardous  liquid  or  carbon 
dioxide  spills  to  not  only  the  immediate 
ground  but  also  the  atmosphere  (air), 
and  therefore,  consequences  realistic  on 
any  property,  the  reporting  requirement 
should  be  lowered  from  5  barrels  to  10 
gallons  (38  liters)  for  spills  on  any 
property  whether  from  accident  or 
maintenance. 

(2)  Aggregate  spills  of  hazardous 
liquid  or  carbon  dioxide  of  a  minimum 
of  10  gallons  (38  liters)  will  pose 
sufficient  damage  to  warrant  immediate 
clean-up,  and  therefore,  it  should  be 
mandated. 

(3)  Lowering  the  reporting 
requirement  for  spills  from  5  barrels  to 
5  gallons  (19  liters)  only  when  it  is  not 
readily  cleaned  up  on  any  property. 

(4)  Tools  for  Reporting  Accidents 

(§  195.50):  Since  technology  has  evolved 
and  continues  to  do  so,  accident 
reporting  should  be  done  in  an  efficient, 
cost-effective,  time-constrained  manner 
in  tune  with  the  technology  available  to 
us  today.  Furthermore,  electronic 
accident  reporting  is  effective  and 
productive  for  meaningful  incident 
information.  The  DOT,  Office  of  Public 
[sic]  Safety,  should  establish  a  web  site 
where  different  accident  report- 


hazardous  liquid  pipeline  forms  could 
be  electronically  filled  out  in  case  of  an 
accident.  Some  of  the  benefits  of 
electronic  filing  are:  (i)  instant 
information  available,  (ii)  immediate 
dangers  readily  visible,  and,  (iii) 
reduced  cost  to  companies.  *  *   *" 

In  addition,  API  and  Colonial  Pipeline 
Company  suggested  that  access  to 
information  both  by  RSPA,  the  public, 
and  pipeline  operators  can  be 
significantly  improved  by  providing  for 
electronic  reporting  of  accidents.  They 
luged  us  to  move  expeditiously  to 
provide  operators  with  the  ability  to  file 
accident  reports  electronically. 

We  believe  the  bulk  of  hazardous 
liquid  releases  remain  liquid  at  ambient 
temperatures,  and  therefore  have  little 
impact  on  the  atmosphere.  The 
exception  is  highly  volatile  liquid  spills, 
which  are  gaseous  at  ambient 
temperatiu-es.  We  have  chosen  to 
exclude  from  the  reporting  requirement 
hazardous  liquid  releases  imder  5 
barrels  that  result  from  maintenance 
operations.  Our  information  is  that  such 
spills  occiu  regularly  upon  the  opening 
of  pipelines  for  insertion  of  spheres, 
smart  pigs,  or  for  routine  inspections. 
The  spills  are  usually  caught  in  a  berm 
or  other  containment  device;  are 
cleaned  up  immediately;  and  have  little 
or  no  impact  on  the  environment.  We 
believe  information  on  such  releases 
would  not  be  helpful  in  accident 
trending  analysis.  Maintenance  spills 
must  be  promptly  cleaned  up  to  avoid 
the  reporting  requirement.  Any  non- 
maintenance  spUl  of  5  gallons  or  more 
must  be  reported. 

With  regard  to  electronic  reporting, 
we  agree  that  electronic  reporting  is 
efficient  and  economical.  Electronic 
reporting  for  hazardous  liquid  pipeline 
accidents  will  be  available  via  the  OPS 
Internet  homepage  at  http://ops.dot.gov 
beginning  January  1,  2002. 

API  and  AOPL  suggested  reorganiziiig 
the  sections  in  the  accident  report  to 
simplify  it.  API  suggested  that  [the]  first 
page  of  [the]  accident  reporting  form 
should  be  reorganized  to  clearly 
differentiate  the  information  that  must 
be  provided  for  all  spills  from  that 
which  is  required  for  those  spills  greater 
than  5  barrels."  API  also  suggested  that 
latitude  and  longitude  should  be 
collected  for  all  spills,  not  just  those 
greater  than  5  barrels  as  proposed  in  the 
NPRM.  API  suggested  that  the  causal 
categories  for  small  accidents  should 
"use  identical  language  to  that  for  large 
spills  (i.e.,  'Excavation'  should  be 
'Excavation  damage  or  other  outside 
force',  'Material  and  Welds'  shoidd  be 
'Material  and/or  weld  failures,' 
'Operation  should  be  'Incorrect 
Operation.'  This  vdll  aUow  the  longer 
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form  to  provide  insight  for  defining 
causes  consistently  across  both  types  of 
releases."  In  addition,  API  suggested 
that  instead  of  collecting  spill  quantity 
in  two  separate  places  on  the  form,  that 
spill  size  be  collected  on  page  one  for 
all  spills. 

We  agreed  with  these  comments  and 
reorganized  and  changed  the  form  as 
suggested. 

API  further  noted  that  "The 
instructions  for  the  accident  reporting 
form  change  the  definition  of  'injury'  for 
the  purpose  of  accident  reporting.  The 
regulations  must  also  be  changed  in 
§  195.50  (reporting  accidents)  and 
§  195.52  (telephonic  notification).  The 
changes  in  the  definition  for  'injury' 
under  the  instructions  vfill  make 
hazardous  liquid  pipeline  reporting 
requirements  comparable  to  those  for 
natiual  gas  pipelines.  These  changes 
must  be  implemented  in  the  regulations 
themselves  under  §  195.50  and  §  195.52. 
The  changes  cannot  be  implemented 
through  the  reporting  form  or 
instructions  alone." 

We  agree  with  the  suggested  change  to 
§  195.50(e)  and-adopted  it.  However, 
Section  195.52  was  not  the  subject  of 
the  NPRM,  and  a  change  to  that  section 
would  be  beyond  the  scope  of  this 
rulemaking. 

API  suggested  that  categories  for 
property  damage  should  be  modified  to 
more  accurately  define  the  categories 
that  are  applicable  and  that  make  sense 
to  pipeline  operators.  "For  accuracy, 
this  section  of  the  reporting  form  should 
be  titled  'Compensated  losses.'  Losses 
that  accrue  to  the  operator  should  be 
separated  from  losses  that  accrue  to 
affected  individuals  or  the  public. 
Property  damage  or  loss  is  really  a 
misnomer.  Although  losses  do  occur,  on 
this  reporting  form  we  are  really 
accounting  for  damages  for  which  an 
operator  has  provided  reimbursement  to 
the  community,  the  public,  or  affected 
individuals.  It  is  actually  a  measure  of 
those  losses  that  can  in  some  way  be 
reimbursed  or  losses  that  accrue  to  the 
operating  company  itself.  API 
recommends  that  this  portion  of  the 
accident  form  be  redrafted  as  follows: 

Compensated  Losses  (Estimated) 

*  Public/Conimunity  Losses: 

— Estimated  Public/pri-         $ 
vate  property  damage 
reimbursed  by  operator. 

— Cost  of  emergency  re-        S 
sponse  undertaken  by 
or  reimbursed  by  oper- 
ator. 

— Cost  of  longer  term  en-       S 
vironmental  remedi- 
ation undertaken  by  or 
reimbursed  by  operator. 

—Other $ 


Operator  losses: 

— Value  of  product  lost  ....     $ 
— Value  of  operator  prop-      S 

arty  damage. 
—Other $" 

We  adopted  the  API  suggestions  with 
some  changes. 

API  also  suggested  that: 

"Form  Part  F  (environmental  impacts), 
item  6  should  be  changed  from  wildlife 
mortality'  to  'wildlife  impact.'  Mortality  is 
too  high  a  threshold  for  measuring  the  impact 
of  accidents  on  wildlife.  As  an  example,  any 
bird  that  is  oiled  during  an  accident  and 
survives  is  clearly  impacted.  We  believe  that 
a  reasonable  person  would  judge  such  oiling 
as  an  impact  and  expect  that  the  industry  be 
held  to  such  a  reasonable  standard." 

We  agree  and  changed  the  form 
accordingly. 

Colonial  Pipeline  Company  (Colonial) 
recommended  that  additional 
information  be  added  to  Part  G  (Leak 
Detection  Information]  of  the  proposed 
accident  form.  Specifically,  Colonial 
recommended  that  line  items  be  added 
for  "estimated  leak  rate"  and  "estimated 
percentage  of  flow."  Colonial  believes 
this  would  provide  valuable  information 
to  RSPA  and  the  regulated  community. 

We  may  consider  obtaining  this 
additional  information  through  a 
separate  rulemaking. 

Gregg  Zimmerman,  Administrator, 
Planning/Building/Public  Works 
Department,  with  City  of  Renton, 
Washington,  suggested  that  a 
"requirement  for  immediate  notification 
of  the  local  public  safety /emergency 
management  agencies  is  critical.  These 
are  the  first  line  responders,  and  our 
experience  shows  us  that  often  they  are 
not  contacted  in  the  event  of  a  leak  for 
hours  or  even  days.  However,  this 
requirement  clearly  should  be  pjul  of 
the  federal  law,  or  at  least  the  agency 
rules." 

We  determined  this  recommendation 
to  be  beyond  the  scope  of  this 
rulemaking. 

Eiuon  Transportation  Services  (ETS) 
commented  that  "[t)he  availability  of 
more  detailed  pipeline  accident 
information  is  of  value  not  only  to  OPS 
for  regulatory  purposes,  but  is  also 
highly  valued  by  die  pipeline  industry 
in  identifying  potential  risks  to  pipeline 
safety  and  integrity.  Most  pipeline 
operators  utilize  this  accident 
information  to  immediately  evaluate 
their  systems  for  the  potential  of  similar 
risk  factors  and  take  steps  to  mitigate 
those  factors  on  a  timely  basis  whenever 
possible.  ETS  therefore  strongly  agrees 
that  improving  the  method  of  accident 
data  collection  provides  a  benefit  to  the 
industry  in  being  able  to  more  reliably 
identify  the  cause  of  these  accidents. 
Reducing  the  reporting  limits  to  those 
proposed  may  indeed  be 
counterproductive,  however,  in  that  the 


database  will  be  flooded  with 
information  relating  to  minor  pipeline 
problems  as  opposed  to  obtaining  better 
information  about  potentially  serious 
pipeline  safety  related  issues.  One  of  the 
reasons  that  the  cost  level  limit  for 
reportable  accidents  was  raised  in  1984 
was  to  eliminate  the  reporting  of  non- 
significant pipeline  accidents,  and  this 
proposed  rulemaking  will  completely 
reverse  that  intent." 

We  noted  that  the  cost  threshold  for 
reporting  accidents  was  raised  in  1994 
from  $5,000.00  to  $50,000.00  to  achieve 
parity  between  reporting  of  hazardous 
liquid  and  natural  gas  pipeline 
accidents,  not  "to  eliminate  reporting  of 
non-significant  pipeline  accidents." 
Regarding  "flooding  the  database  with 
information  relating  to  minor 
problems,"  we  believe  the  only  way  to 
determine  that  small  spills  are  "minor 
problems"  is  to  collect  information  on 
such  spills. 

ETS  commented  that  "the  decision 
process  for  the  determination  of  any 
pipeline  remedial  action  should  be  the 
responsibility  of  the  pipeline  operator 
based  upon  that  operator's  assessment 
of  the  known  risks  and  economic  issues 
that  only  the  operator  must  bear. 
Without  first  hand  knowledge  of  all  of 
the  numerous  factors  that  must  be 
considered  in  making  the  repair  versus 
replacement  decision,  this  pipeline 
safety  data  may  lead  to  hasty  decisions 
that  are  not  in  the  overall  best  interests 
of  public  safety.  One  of  the  , 
consequences  may  be  outside  pressure 
to  apply  significant  financial  resources 
to  a  pipeline  facility  that  presents  a 
much  lower  risk  to  public  safety  than 
another  less  publicly  visible  facility." 

We  recognize  that  it  is  industry's 
responsibility  to  determine  when 
rehabilitation  and  replacement  of  any 
pipeline  facility  may  be  needed.  We 
believe  that  better  overall  accident 
information  will  provide  industry  with 
a  useful  tool  to  help  make  better 
decisions  about  rehabilitation  and 
replacement. 

ETS  noted  that  "[t]he  reduction  in  the 
spill  reporting  limit  is  noted  in  this 
section  as  being  included  in  proposed 
bills  now  before  Congress."  ETS 
estimates  that  the  low  reporting  limit  is 
going  to  have  a  major  impact  on  both 
the  pipeline  operators  and  DOT. 
Therefore,  it  believes  the  reporting  limit 
should  be  established  by  Congress. 

Based  on  outreach  with  the  hazardous 
liquid  pipeline  industry  and  comments 
by  that  industry  to  the  NPRM,  we  do  not 
believe  that  a  reduced  spill  reporting 
limit  will  have  a  major  impact  on 
pipeline  operators  because  the 
additional  burden  to  the  pipeline 


FmUnriil  RpffiBtnr  /  Vnl.  R7    Nn.   .*! /TiiPsHnv.  Taniiarv  8.   2nri2/RiiIp.<:  and  Rpoiilittinne 


nufi 


834 


Federal  Register /Vol.  67.  No.  5 /Tuesday,  January  8,  2002 /Rules  and  Regulations 


industry  to  provide  the  data  does  not 
require  significant  effort.  The  additional 
data  will  improve  the  information 
available  upon  which  to  make  safety 
decisions.  Based  on  action  thus  far  in 
Congress,  we  have  no  reason  to  believe 
that  Congress  would  object  to  this  final 
rule. 

ETS  also  commented  that  "*  *  * 
flooding  the  EKDT  accident  database 
with  numerous  minor  leaks  or  spills 
will  ultimately  bias  the  accident  cause 
data  and  thereby  mask  the  causes  of 
more  serious  pipeline  accidents  that 
need  to  be  addressed  by  DOT  and  the 
industry.  This  reporting  requirement  is 
also  redimdant  in  that  data  concerning 
leaks  impacting  bodies  of  water  are 
already  being  documented  under  the 
applicable  environmental  regulations." 
We  believe  the  accident  database  will 
not  be  flooded  with  minor  releases 
because,  the  proposed  changes  eliminate 
'  the  need  for  reporting  relejees  that 
occur  during  normal  maintenance 
activities  as  described  in  the  NPRM.  We 
are  focused  on  obtaining  sufficient 
information  about  small  releases  to 
adequately  categorize  the  risks  posed  by 
such  accidents.  At  the  same  time  we 
will  obtain  more  precise  information  on 
spills  of  5  or  more  barrels — information 
that  is  needed  to  further  address  safety 
issues.  Although  information  on  spills  is 
being  reported  to  environmental 
agencies  under  other  regulations,  we 
need  to  obtain  this  information  to 
properly  manage  our  pipeline  safety 
responsibilities. 

Tosco  Corporation  (Tosco) 
participated  in  an  industry  effort  to 
accumulate  information  about  releases 
that  are  now  less  than  the  current  50 
barrel  or  more  criteria.  Tosco  noted  that 
"information  has  been  collected  by  a 
majority  of  the  liquid  industry  on 
releases  down  to  5  gallons  for  the  past 
few  years.  We  believe  it  is  critical 
information  that  can  be  used  in  the 
future  for  risk  and  integrity  management 
efforts."  Tosco  also  suggested  that  "[tjhe 
proposed  *  *  *  criteria  for  the  non- 
reporting  of  releases  of  5  gallons  or  more 
but  less  than  5  barrels  may  need  to  be 
better  defined  in  the  preamble  to  the 
final  rule.  Would  a  release  occurring 
during  the  hydrostatic  testing  of  a 
pipeline  diuing  maintenance  activities 
that  has  a  petroleum  liquid  as  the  test 
medium  fall  under  this  criteria?"  Tosco 
also  commented  that  the  revisions  to  the 
accident  reporting  form  are  "well 
thought  out"  and  that  the  information 
that  "will  be  generated  by  this  new  form 
will  indeed  help  to  precisely  detect 
trends  in  the  causes  of  reportable 
pipeline  accidents." 

We  pointed  out  that  releases  meeting 
the  requirements  of  the  normal 


maintenance  operations  exception  in 
the  final  rule  need  not  be  reported. 

The  Citizens  Advisory  Committee  on 
Pipeline  Safety  (Washington  State) 
"disagreed  with  our  proposal  to  reduce 
the  threshold  for  reportable  spills  from    . 
the  current  level  of  50  barrels  to  5 
gallons.  The  Committee  stated  that 
sufficient  information  can  be  acquired 
from  pipeline  operators  by  requiring 
reporting  of  incidents  that  are  1  (one) 
barrel  or  larger.  The  requirement  of 
reporting  all  spills  of  5  gallons  or  more 
appears  to  be  more  stringent  than  is 
required  by  good  practice  and  necessary 
record  keeping."  OPS  worked  with  a 
joint  data  team  composed  of  State, 
Federal,  and  industry  representatives  to 
determine  a  reasonable  accident 
reporting  threshold.  Higher  reporting 
thresholds  were  considered,  but  we 
chose  5  gallons  because  we  believe  the 
benefit  of  reporting  releases  at  the  5 
gallon  level  outweighs  the  biu-den  of 
collecting  it.  The  benefit  is  in  increased 
awareness  of  pipeline  releases, 
especially  the  frequency  of  small  spills. 
The  data  team  believed  that  a  higher 
threshold  than  5  gallons  would  still 
leave  concerns  about  the  lack  of 
information  about  such  spills,  especially 
if  they  impacted  water. 

The  Minerals  Management  Service 
(MMS)  of  the  U.S.  Department  of  the 
Interior  supported  RSPA's  efforts  to 
improve  pipeline  accident  data 
collection  and  analyses.  MMS  suggested 
that  49  CFR  195.1(b)(5)  should  be 
deleted  since  it  includes  jurisdictional 
criteria  used  prior  to  the  1996 
Memorandum  of  Understanding  (MOU) 
between  MMS  and  OPS,  which  clarified 
each  agency's  jurisdiction  over  offshore 
pipeline  facilities.  MMS  also  questions 
whether  the  same  reporting 
requirements  and  accident  form  would 
apply  for  a  ciunulative  5  gallons  leaked 
firom  a  pipeline  slowly  or  intermittently 
over  a  period  of  weeks  or  months. 

The  NPRM  did  not  address  the 
jurisdictional  issues  raised  by  MMS.  We 
are  addressing  those  issues  in  a  separate 
rulemaking.  As  for  the  intermittent  leak 
scenario,  49  CFR  195.401(b)  requires  a 
hazardous  liquid  pipeline  operator  to 
correct  within  a  reasonable  time  any 
condition  that  could  adversely  affect  the 
safe  operation  of  the  pipeline  system. 
We  consider  a  release  of  hazardous 
material  (a  leak)  from  a  pipeline  to  be 
a  condition  that  must  be  promptly 
corrected. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT  Polices 
and  Procedures 

RSPA  does  not  consider  this 
rulemaking  to  bfr significant  under' - 


Section  3(f)  of  Executive  Order  12866 
(85  PR  51735;  October  4, 1993).  RSPA 
also  does  not  consider  this  rulemaking 
to  be  significant  under  DOT  Regulatory 
Policies  and  Procedures  (44  FR  11034; 
February  20, 1979). 

Benefits 

The  additional  data  that  OPS  will 
receive  by  lowering  of  the  accident 
reporting  threshold  from  50  barrels  to  5 
gallons  and  the  more  detailed  causation 
reporting,  will  enable  RSPA  and  the 
hazardous  liquid  pipeline  industry  to 
better  identify  safety  issues  and  trends 
in  pipeline  safety.  Operators  can  then 
make  informed  decisions  about 
changing  their  procedures  to  improve 
pipeline  safety. 

Costs 

RSPA's  revised  form  is  composed  of 
a  "short"  form  (page  one  of  the  four 
page  form  for  spills  of  less  than  5  barrels 
as  described  above)  and  a  "long"  form 
of  4  pages  for  spills  of  5  barrels  or  more, 
or  spills  to  water  as  described  above.  We 
cistimate  that  it  will  take  each  operator 
about  1  hour  to  complete  the  short  form 
(2  minutes  per  field  x  37  fields  on  short 
form)  and  that  the  long  form  will  take 
about  7  hours  to  complete  (2  minutftS 
per  fields  x  224  fields).  We  recogniaq. 
that  some  fields  will  take  only  a  few 
seconds  to  complete  and  that  some  will 
take  more  than  2  minutes,  but  we 
estimate  that  the  type  of  information 
requested  on  the  long  and  the  short 
forms  will  require  1  and  7  horns  to 
complete,  respectively.  We  also 
recognize  that  more  time  may  be  needed 
to  collect  the  basic  information  required 
for  completing  the  form,  but  we  believe 
that  companies  already  maintain  this 
information  as  part  of  routine 
recordkeeping. 

We  estimate  that  the  number  of 
accidents  reported  annually  will  be 
1,839.  OPS  extrapolated  from  data  in  the 
American  Petroleum  Institute  (API) 
Pipeline  Performance  Tracking  Initiative 
(PPTI),  an  an(m)rmous  reporting  system 
that  collects  information  on  spills  down 
to  5  gallons.  Of  the  1,839  annual  reports, 
we  estimate  that  427  will  require  the 
long  form  and  1,412  will  require  the 
short  form.  Below  is  RSPA's  estimates  of 
the  aggregate  time  required  to  complete 
the  revised  forms: 

427  long  forms  x  7  hours  =-2,989  hours. 
1,412  short  forms  x  1  hour  =1,422  hours. 
Total:  1,839  forms;  4,411  hours 

We  estimated  the  hoinly  cost  of  the 
person  completing  the  form  woidd  be 
$40.  This  was  based  on  the  U.S. 
Department  of  Labor's  National 
Occupational  Emplo)rment  and  Wage 
Earnings  for  1999.  The  hourly  wage  fc» 
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a  Transportation,  Storage,  and 
Distribution  Manager  (the  closest 
category  to  a  pipeline  manager)  was 
$26.03  per  hour.  This  was  multiplied  by 
1.35  to  account  for  fringe  benefits 
($26.03  X  1.35  =  $35.14).  We  added  an 
inflation  factor  of  14%  to  accoimt  for 
inflation  from  1999  to  2002  ($35.14  x 
1.14  =  $40.05).  If  the  average  cost  per 
horn  is  $40,  the  total  annual  industry 
cost  is  $176,440  annually  (4,411  x  $40 
=  $176,440). 

The  hazardous  liquid  pipeline 
industry  historically  files  an  average  of 
166  reports  annually.  Completion  of 
each  of  these  reports  was  estimated  to 
take  6  hours,  based  on  the  time  needed 
to  research  the  information,  or  996 
hours  annually  (166  reports  x  6  hours). 
At  $40  per  hour,  the  total  industry  Cost 
aver^es  $39;840  annually  (996  x  $40  = 
$39,840). 

The  net  annual  increase  to  the 
hazardous  liquid  pipeline  industry 
resulting  from  the  revisions  to  the 
reporting  criteria  and  to  the  form  is 
$136,600  ($176,440 -$39,840  = 
$136,600).  Dividing  the  incremental  cost 
increase  of  $136,600  by  approximately 
200  hazardous  liqmd  pipeline  operators, 
the  average  incremental  cost  increase  of 
this  proposal  is  $683  per  operator. 

Comments 

Two  commenters,  a  pipeline  operator 
and  the  Chief  Coimsel  for  Advocacy  of 
the  Small  Business  Administration 
(SBA),  questioned  RSPA's  estimate  of  7 
hours  to  complete  the  long  form.  The 
SBA  Chief  Coimsel  for.  Advocacy 
wanted  to  know  the  basis  for  the  7  hour 
estimate. 

We  worked  with  a  government/ 
industry  pipeline  data  team  over  the  last 
several  yeairs  to  determine  the  extent  of 
information  that  needed  to  be  collected. 
RSPA  is  asking  for  only  the  most 
important  information  so  as  not  to 
imduly  burden  pipeline  operators. 
Moreover,  the  information  requested  on 
the  revised  form  is  not  available  frt>m 
other  sources. 

We  estimate  that  it  will  take  each 
operator  about  1  hour  to  complete  the 
short  form  (2  minutes  per  field  x  37 
fields  on  short  form)  and  that  the  long 
form  will  take  about  7  hoins  to  complete 
(2  minutes  per  fields  x  224  fields). 
Electronic  reporting  of  accidents,  which 
will  begin  on  January  1,  2002,  should 
further  reduce  the  time  needed  to 
complete  the  form.  We  believe  this 
estimate  is  acoirate  based  on  these 
considerations. 

Conclusion 

RSPA  believes  that  the  additional  cost 
of  $136,600  annually  is  a  minimal 
economic  impact  on  the  hazardous 


liquid  pipeline  industry.  The  benefits 
accruing  to  OPS  and  the  pipeline 
industry;  through  the  improvements  in 
the  quality  of  the  information  collected, 
should  easily  outweigh  the  cost. 

Regulatory  Flexibility  Act 

We  sought  input  from  the  public  on 
the  impact  of  the  proposed  rule  on  small 
entities  in  the  Notice  of  Proposed 
Rulemaking  in  this  docket  (66  FR  15681; 
March  20,  2001).  No  one  responded  to 
this  request.  The  SBA  Chief  Counsel  for 
Advocacy,  however,  made  a  few 
comments  on  behalf  of  small  businesses. 
SBA  asked  the  basis  for  using  the  short 
versus  the  long  form.  We  described  the 
usage  of  the  short  versus  long  form 
above.  SBA  also  posed  a  question 
regarding  how  many  operators  RSPA 
would  consider  small.  For  several  years, 
RSPA  has  sought  public  comment  frwm 
small  hazardous  liquid  operators.  RSPA 
solicited  public  comment  from  small 
operators  in  its  recent  rulemakings  on 
pipeline  integrity  management.  No 
comments  from  small  hazardous  liquid 
operators  were  forthcoming. 

The  hazardous  liquid  pipeline 
industry  is  a  highly  competitive,  capital 
intensive  industry  that  has  experienced 
many  mergers  and  buyouts  in  recent 
years.  SBA's  criteria  for  defining  a  small 
entity  in  the  hazardous  liquid  pipeline 
industry  is  1,500  employees,  as 
specified  in  the  North  American 
Industry  Classification  System  codes 
(486110 — Pipeline  Transportation  of 
Crude  Oil  and  486910— Pipeline 
Transportation  of  Refined  Petroleum 
Products).  We  do  not  collect 
information  on  number  of  employees  or 
revenues  for  pipeline  operators.  Such  a 
collection  would  require  OMB  approval. 
However,  we  have  discussed  widi  SBA 
the  characterization  of  hazardous  liquid 
pipelines  for  purposes  of  this 
rulemaking.  We  intend  to  continue  our 
dialog  with  SBA  on  its  efforts  to 
ascertain  the  niunber  of  small  business 
operators  in  the  hazardous  liqiud 
pipeline  industiy. 

We  made  the  following  observations 
in  assessing  the  effect  of  this  rule  on 
small  businesses: 

(1)  Whether  you  characterize  a 
hazardous  liquid  pipeline  company  as 
small  or  large,  the  cost  is  small  in 
absolute  terms.  The  average  cost  for  all 
companies  based  on  an  estimated  total 
impact  of  $136,600  annually  is  $683.00 
per  operator.  We  believe  the  benefits  of 
this  rule  far  outweigh  the  company  cost. 

(2)  Assiuning  equal  operating 
conditions  across  all  pipeline  mileage, 
the  probability  of  having  a  reportable 
accident  on  a  per  mile  basis  is  1,839 
expected  reportable  accidents  per  year 
over  154.000  miles  of  hazardous  liquid 


pipeline,  or  about  1  reportable  accident 
per  hundred  miles  of  pipeline. 
Companies  with  thousands  of  miles  of 
pipe  will  typically  have  more  reportable 
accidents  than  companies  with 
hundreds  of  miles  of  pipe  or  less. 
Companies  with  less  mileage  will  have 
a  proportionately  lower  share  of  the 
estimated  $136,600  annual  cost  posed 
by  this  rulemaking,  for  an  average  total 
per  company  cost  of  less  than  $683; 

(3)  We  estimate  that  the  nation's  80 
largest  hazardous  liquid  pipeline 
companies  (based  on  pipeline  mileage 
reported  to  RSPA  by  operators  annually) 
operate  more  than  91%  of  the  nation's 
total  hazardous  liquid  pipeline  mileage. 
About  120  companies  operate  the 
remaining  9%  of  mileage.  Assuming  this 
9%  of  mileage  were  operated  by  "small 
operators,"  these  operators  would  ^ 
experience  no  more  than  9%  of  the 
reportable  accidents  and  incur  9%  or 
less  of  the  $136,600  annual  cost.  This 
amounts  to  $12,294  total  annual  costs, 
or  about  $102  per  company.  Many  of 
these  120  operators  are,  however, 
owned  by  or  parts  of  nationally 
recognized  large  corporations,  so  the 
burden  would  actually  be  less  than  $102 
per  small  business  annually. 

Based  on  the  increase  in  costs  to  the 
industry  of  this  rulemaking,  RSPA 
certifies,  pursuant  to  section  605  of  the 
Regulatory  FlexibUity  Act  (5  U.S.C. 
605),  that  this  rulemaking  would  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  contains  information 
collection  requirements  as  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507  (d)).  RSPA  has 
previously  submitted  a  copy  of  the 
Paperwork  deduction  Act  analysis  to 
OMB  for  its  review.  The  name  of  the 
information  collection  is 
"Transportation  of  Hazardous  Liquids 
by  Pipeline:  Record  Keeping  and 
Accident  Reporting."  The  purpose  of 
this  information  collection  is  to  improve 
the  oirrent  hazardous  liquid  pipeline 
accident  information  collection. 

According  to  the  Paperwork 
Reduction  Act,  no  persons  are  required 
to  respond  to  a  collection  of  information 
unless  a  valid  OMB  control  niunber  is 
displayed.  OMB  has  approved  the 
revised  form  RSPA  F7000-1  and  this 
information  collection.  The  OMB 
control  number  for  this  information 
collection  is  2137-0047.  For  more 
details,  see  the  Paperwork  Reduction 
Analysis  available  for  copying  and 
review  in  the  public  docket. 
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Executive  Order  13175 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  hidian  Tribal  Governments"). 
Because  this  final  rule  does  not 
significantly  or  imiquely  affect  the 
conununities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13175  do  not  apply. 

Executive  Order  13132 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  final  rule 
does  not  adopt  any  regulation  that  (1) 
has  substantial  direct  effects  on  the 
States,  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government;  (2)  imposes 
substantial  direct  compliance  costs  on 
States  and  local  governments;  or  (3) 
preempts  State  law.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  (64  FR  43255; 
August  10, 1999)  do  not  apply. 

Executive  Order  13211       I 

This  rulemaking  is  not  a  "significant 
energy  action"  within  the  meaning  of 
Executive  Order  13211  ("Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.")  It  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not  likely 
to  have  a  significant  adverse  effect  on 


the  supply,  distribution,  or  use  of 
energy.  Further,  this  rulemaking  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 

Unfunded  Mandates 

This  rule  does  not  impose  unfunded 
mandates  under  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

National  Environmental  Policy  Act 

RSPA  has  analyzed  the  final  rule  in 
accordance  with  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332),  the  Council  on 
Environmental  Quality  regulations  (40 
CFR  1500-1508),  and  DOT  Order 
5610.1D,  and  has  determined  that  this 
action  would  not  significantly  affect  the 
quality  of  the  hiunan  environment, 
because  information  collection  does  not 
impact  the  environment. 

List  of  Sublects  in  49  CFR  Part  195 

Anhydrous  Ammonia,  Carbon 
dioxide.  Incorporation  by  reference. 
Petroleum,  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

For  all  the  reasons  described  in  this 
final  rule,  RSPA  is  amending  Title  49, 
Part  195,  Code  of  Federal  Regulations, 
as  follows: 

PART  195— TRANSPORTATION  OF 
HAZARDOUS  UQUIDS  BY  PIPEUNE 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  5103,  60102.  60104, 
60108,  60109,  60118;  and  49  CFR  1.53. 

2.  Amend  §  195.50  to  revise  paragraph 
(b),  to  remove  paragraph  (c),  to 
redesignate  paragraphs  (d)  through  (f)  as 
paragraphs  (c)  through  (e)  and  revising 
the  newly  designated  paragraphs,  to 
read  as  follows: 

§  1 95^    Reporting  accidents. 

***** 

(b)  Release  of  5  gallons  (19  liters)  or 
more  of  hazardous  liquid  or  carbon 
dioxide,  except  that  no  report  is 
required  for  a  release  of  less  than  5 
barrels  (0.8  cubic  meters)  resulting  from 
a  pipeline  maintenance  activity  if  the 
release  is: 

(1)  Not  otherwise  reportable  under 
this  section; 

(2)  Not  one  described  in 
§  195.52(a)(4); 

(3)  Confined  to  company  property  or 
pipeline  right-of-way;  and 

(4)  Cleaned  up  promptly; 

(c)  Death  of  any  person; 

(d)  Personal  injury  necessitating 
hospitalization; 

(e)  Estimated  property  damage, 
including  cost  of  clean-up  and  recovery, 
value  of  lost  product,  and  damage  to  the 
property  of  the  operator  or  others,  or 
both,  exceeding  $50,000. 

Issued  in  Washington,  DC,  on  December 
21,2001. 

Ellen  G.  Engleman, 
Administrator. 
atUJHQ  CODE  4910-6IM> 
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NOTICE:  This  raport  is  required  by  49  CFR  Part  1 95.  Failure  to  report  cat;  result  in  a  civil  penalty  not  to  exceed  I2S.000  tar  each  vioMion 
faf.each  day  that  such  violation  persists  except  that  Itie  maximum  civil  penalty  shall  not  exceed  $500,000  at  provided  in  49  USC  60122 
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Form  Approved 
OMB  No.  2137.0047 


U.S.  Oepartman)  of  Transportation 
Research  and  Special  Programs 
Adrnnistraion 


ACCIDENT  REPORT  -  HAZARDOUS  LIQUID 
PIPELINE  SYSTEMS 


RaiwrtDato. 


No.. 


nk^^uttioi^     I 


(POT  Use  Only) 


Important:    Please  read  the  separate  instructions  for  contpleting  this  form  t)efore  you  t)egin.  They  clarify  the 
information  requested  and  provide  specific  examples.  If  you  do  not  have  a  copy  of  the  instructions, 
you  can  obtain  one  from  the  Office  Of  f^peline  Safety  Web  Page  at  httD://oDS.  dot,  gov. 


iVWr  A-e«lifefU^RBKWT»#OBiUT^  |  Check:  D  Original  Report  D  Supplemental  Report  D  Final  Report 


1 .  a.  Operator's  OPS  5-dlgit  Identification  Number  (if  Icnown)    / /_ 


/ 


/       /      / 


2.  b.  If  Operator  does  not  own  the  pfpelirte,  enter  Owner's  OPS  5-digit  Identification  Number  (if  known)  / /_ 

c.  Name  of  Operator 

d.  Operator  street  address -, 

e.  Operator  address . 


/       / 


City.  County.  Stale  and  Zp  Code 


IMPORTANT:  IF  THE  SPILL  IS  SMALL.  THAT  IS.  THE  AMOUNT  IS  AT  LEAST  5  GALLONS  BUT  IS  LESS  THAN  5  BARRELS. 
COMPLETE  THIS  PAGE  ONLY.  UNLESS  THE  SPILL  IS  TO  WATER  AS  DESCRIBED  IN  49  CFR  S195.S2(AM4)  OR  IS  OTHERWISE 
REPORTABLE  UNDER  S19S.S0  AS  REVISED  IN  CY  2001. 


2.  Time  and  date  of  the  accident 

/    7     / 


I     I     I     I     I 

hr. 


month 


/     /     / 
day 


/     /     / 
year 


3.  Location  of  accklent 
(If  offshore,  do  not  complete  a  through  d.  See  Part  C.  1) 


a.  Latitude: . 


t,ongltude: . 


(H  not  available,  see  instructiona  tor  tiow  to  provide  specHic  location} 

b.  

City,  and  County  or  Parish 

c.  

State  and  Zip  Code 

d.  Mile  post/valve  station  O  or  survey  station  no.  O 

(whichever  gives  more  accurate  kxationj 


4.  Telephone  report 

/////// 
NRC  Report  Number 


/ /       / 


month 


/       I / 


day 


year 


5.  Losses  (Estimated) 

Public/Community  Losses  reimbursed  by  operator: 

Public/private  property  damage  $ 

Cost  of  emergency  response  phase   S 

Cost  of  environmental  remediation     S 

Other  Costs  $ 

(describe) 


Operator  Losses: 

Value  of  product  tost 

Value  of  operator  property  damage 

Other  Costs 

(describe) 

Total  Costs 


6.  Commodity  SpiHed      OVes    O  No 
(If  Yes,  complete  Parts  a  through  c  wtiere  applicable) 
a.  Name  of  commodity  spilled , 


b.  Classificatkxi  of  commodity  spilled: 

O  HVLs  /other  flammable  or  toxic  fluid  wtiich  is  a  gas  at  ambient  conditkxis 

O  CO2I N2  or  other  non-flammable,  non-toxic  fluM  which  is  a  gas  at  amtMent  condittons 

O  Gasoline,  diesel,  fuel  oil  or  other  petroleum  product  which  is  a  ik^uid  at  ambient  conditions 

O  Cnjde  oil 


c.  Estimated  amount  of  commodity 
iiwoh^ad : 
OBanels 

O  Gallons  (dtecfc  only  if  spillls 
less  than  one  barrel) 

Amounts: 

Spilled: 


if(imtfTr**^iffrniBim  Y  ff  naimiifrMrtrriNfftm 

O  CorroBion         O  Natural  Forces        O  Excavation  Damage 
O  Malarial  amVor  WeM  Failures  O  Equipment 

7S^Smioum>9>6mmm  i 


(For  large  spMs  [5  barrels  Of  gnaler]  s— Part  H) 
O  Other  Outside  Force  Damage 
O  Incorrect  Operation  O  Oltwr 


ti[jnsz 


(type  or  print)  Preparer's  Name  and  Title 


Preparer's  E-mail  Address 


Authorized  Signature 


(twe  Of  print)  Name  and  Title 


Date 


Area  Code  and  Toteptione  Numt)er 


Area  Code  and  Facsimile  Numtwr 


Area  Code  and  Telephone  Numtier 
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1.  Additional  location  information 
a.  Line  segment  name  or  10 


£zzar:?rrr 


«^«w*»     ' 


b.  Accident  on  Federal  land  ottwr  than  Outer  Continental 
Shelf  O  Yes  O  No 

c.  Is  pipeline  jnteratate?  O  Yes  O  No 


Offshore:  O  Yes  O  Ho  (complete  d  if  olfshore) 
d.  Area Block  # 


Location  of  system  involved  {check  all  thai  apply) 

O  Operator's  Property 

D  PipeKnefVghlolWay 

a  High  Consequence  Area  (HCA)? 

Describe  HCA 


3.  Part  of  system  involved  in  accident 
O  Above  Ground  Storage  Tank 
O  Cavern  or  other  betow  ground  storage  facility 
O  PumiVmeter  statkm:  terminal/tank  farm  piping  and 

equipment,  inckiding  sumps 
O  Other  Spec^^ 


O  Onshore  pIpalifM.  including  vaWe  sites 
O  Offshore  piptliiw,  including  platforms 


State  /■     /      /    or  Outer  Continental  Shelf  D 


atr- 


a.  Type  of  leak  or  rupture 

OLeak:  O  Pinhole  O  Connectkm  Failure  (complete  sec.  HS) 
O  Puncture,  diameter  finc/ies; 


4.  Failure  occurred  on 
OBodyofPipe 
O  Pump 
O  Component 
O  Repair  Sleeve 
O  Girth  WeM 

Other  (specify; 


O  Pipe  Seam        O  Scraper  Trap 
O  Sump  O  Joint 

O  Valve  O  Metering  Facility 

O  WeMed  Fitting  O  Bolted  Fitting 


Year  the  component  that  failed  was  Installed:  I      I      I      I 
5.  MaxiTTHjm  operating  pressure  (hMDP) 

a.  Estimated  pressure  at  point  and  time  of  accident 

PSIG 

b.  MOP  at  time  of  accident: 

PSIG 

c.  Did  an  overpressurizatk>n  occur  relating  to  the  accident? 

OYes  O  No 


ORupture:  O  arcumferential  -  Separatkm 

O  Longitudinal  -  Tear/Crack,  length  (inches) 

Propagatkxi  Length,  total,  both  skies  (feet) 

On/A 

OOther 

b.Type  of  btock  valve  used  for  isolatkin  of  immediate  sectton: 
Upstream:      D  Manual  D  Automatk:  D  Remote  Control 

D  Check  Vahie 
DoiMnstream:  D  Manual        O  Automatk:   D  Remote  Control 
a  Check  Valve 

c.  Length  of  segment  isolated  '        ft 

d.  Distance  between  valves        ft 

e.  Is  segment  configured  for  Intemal  Inspectkxi  tools?  OYes  O  No 

f.  Had  there  been  an  in-line  inspection  device  run  at  the  point  of 
failure?  O  Yes   O  No     O  Don't  KnOw 

O  Not  Possibte  due  to  physical  constraints  in  the  system 

g.  If  Yes,  type  of  device  njn  (check  atf  thai  apply) 

D  High  Resofcitwn  Magnette  Flux  tool     Year  run: 

D  Low  Resokitkin  Magnette  Rux  tool      Year  nin: 

D  UT  tool  Year  run: 

D  Geometry  tool  Year  run: 

D  Caliper  tool  Year  run: 

D  Crack  tool  Year  run: 

DHardSpottool  Year  run: 

D  Other  tool  Year  run: _ 


MWTP-MW 


zhsszsijUih 


1.  Nominal  pipe  size  (A/PS; 

2.  WamhKkness        | 

3.  Soecificalkin 

4.  Seam  type 

5.  Valve  type 

6.  Manutectured  by 


I L 


/  In. 


/      /      / 


SMYS/ I 


I      I     I 


in  year /_ 


1.  Consequence*  (cheek  and  compMe  M  tfwl 

hhjmber  of  operator  emptoyees: 
Contractor  emptoyees  working  for  operator: 
General  publte: 
Totals: 


PARTE-BWlMIIWIIir      f 


1.  Areaof  accktent 
O  Under  pavement 
O  Underground 
O  Inskle/under  buiMing 


O  In  open  ditch 
O  Above  ground 
O  Underwater 
O  Other 


2.  Depth  of  cover 


inches 


Injuries 


b.  Was  pipeline/segment  shutdown  due  to  leak?  OYes  O  No 
If  Yes,  how  king?  days hours minutes 


c.  Product  ignited  OYes  O  No      d.  Exptoston  OYes    O  No 

e.  D  EvacuatkjnfgefWfa/pobfcon/y;     I      I      I      I      I   people 

Reason  for  Evacuatkxi: 

O  Precautkxtary  by  company 

O  Evacuatten  required  or  initiated  by  public  official 

f.  Elapsed  tinte  until  area  was  made  safe: 

/      /      /  hr.  /      /      /  mm. 


2.  Envlronmentsl  Impact 

a.  WiMNte  Impact:        Fish/aquatk:  O  Yes   O  No 

Birds  O  Yes    O  No 

Terrestrial       OYes    O  No 

b.  Soil  Contaminatkxi  O  Yes   O  No 

If  Yes,  estknated  numijer  of  cuWc  yards: 


e.  Water  Contanoinatwn:  O  Yes   O  No  (/f  Yes,  pmnnde  the  fWtowing) 
Amount  in  water barrels 


c.  Long  term  impact  assessment  performed:  O  Yes    O  No 

d.  Antkapated  remediatton  O  Yes    O  Ite 

If  Yes,  check  ai  that  apply:  D  Surface  water     D  Groundwater 


Ocean/Seawaler  O  No 

Surface  ONo 

Groundwater  O  Kto 

Drinking  water    O  No 


OYes 

OYes 

OYes 

O  Yes  {If  Yes.  check  Itetow.) 

O  Private  wen  O  PubNc  water  intake 


Form  RSPA  F  7000-1   (  01-2001  ) 


DSoil   DVegetetwn   D  WikllifiB 


Page2of4 


Federal  Register / Vol.  67,  No.  5 /Tuesday,  January  8,  2002 /Rules  and  Regulations 


839 


pARTG-LfiMciNmcnoNMroiiyATioN  n 

1 .'  Computer  based  teak  detection  capability  in  place? 
2.  Was  fhe  retease  irtttialty  detected  by?  (check  one): 


O  Yes   O  No 

O  CPM/SCADA-based  system  with  leak  detectkxi 

O  Stette  shut-in  test  or  other  pressure  or  leak  test 

O  Local  operating  personnel,  procedures  or  equipment 

O  Remote  operating  personnel,  includir>g  controlters 

O  Air  patrol  or  ground  surveillance 

O  A  third  party  O  Other  (specify) 


3.  Estimated  leak  duratton    days . 


hours 


PART  H  -  APPAICNT  CAUSE 


HI -CORROSION 

1.  LJ  Extemat  Corroston 

2.  LJ  Intemal  Corroskxt 

(Complete  Items  a  -  e 
where  applicable.) 


a.  Pipe  Coating 

O  Bare 
.  O  Coated 


Important-    There  are  25  numbered  causes  in  this  Part  H    Check  ttye  tnx  corresponding  to  the 
primary  cause  of  the  accident.  Check  one  circle  in  each  of  the  supplemental  categories 
corresponding  to  the  cause  you  indicate.  See  the  in^ructkyts  for  guklance. 


b.  Visual  Examinatton 
O  Localized  Pitting 
O  Gerteral  Corroskxi 
O  Other 


H2-  NATURAL  FORCES 

3.  LJ  Earth  Movement 

4.  LJ  Lightning 

5.  Q  Heavy  Rains/Floods 

6.  LJ  Temperature 

7.  .D  High  Winds 


c.  Cause  of  Corroskxi 

O  Galvanic  O  Atmospheric 

O  Stray  Current      O  Mterobtotogteal 

O  Cathodk:  Protectton  Disrupted 

O  Stress  Corroskm  Cracking 

O  Selective  Seam  Corroskxi 

O  Other 

d.  Was  corroded  part  of  pipeline  consktered  to  be  under  caltKXlIc  protectton  prior  to  discovering  accxlent? 
O  No    O  Yes,  Year  Protectton  Started:  I      I      I      I      I 

e.  Was  pipe  prevtously  damaged  in  tf>e  area  of  corroston? 
O  No    O  Yes  =>  Estimated  time  prior  to  accklent:   /      / 


/  years   /      /      /  months    Unknown  D 


O  Earthquake 


O  Substoence       O  Landslkte        O  Other 


O  Washouts  O  Ftotatton  O  Mudslkle         O  Scouring     O  Other . 

O  Thermal  stress       O  Frost  heave      O  Frozen  components  O  Otfier . 


H3- EXCAVATION  DAMAGE 

8.  LJ  Operator  Excavatkin  Damage  Onduding  their  oontractors/f^  Tttird  Party) 

9.  Q  Third  Party  fcomptefe  a-9 

a.  Excavator  group 

O   General  Put>lic     O   Government    O  Excavator  otf«er  than  Operator/subcontractor 

b.  Type:    O  Road  Wori(     O  Pipeline     O  Water     O  Electric   O  Sewer      O  Phone/Cable 

O  Landowner-not  farming  related  O  Farming  O  Railroad 

O  Other  lk)ukl  or  gas  transmisston  pipeline  operator  or  their  contractor 

O  Nautteal  Operatkms        O   Other 

c.  Excavatkin  was:  OOpen  Trench      O  Sub-sirate  (boring,  directtonal  driRing,  eto...) 

d.  Excavatton  was  an  ongoing  activity  (Month  or  longer)  OYes      O  No  If  Yes,  Date  of  last  contact  fill 


e.  Dki  operator  get  prior  notificatton  of  excavatkxi  activity? 
O  Yes;  Date  received:    III  mo.    Ill  day 


/      /      /      /      /  yr.       O  No 


l4otilicatk)n  received  from:     O  One  Call  System    O  Excavator    O  Contractor    O  LandovM>er 
f .  Was  pipeline  marked  as  result  of  tocatton  request  for  excavatton?     O  f4o    O  Yes  (If  Yes.  check  appUcMe  items  i  -  iv) 
t.    Temporary  marlcings:  O  Flags     O  Sfakes     O  Paint 

ij.   Permanent  markings:  O 

iji.  Marks  were  (cfieck  one) :    O  Accurate   O  hM  Accurate 
JV-  Were  marks  made  wittwi  required  time?   O  Yes      O  No 
H4  -  OTHER  OUTSIDE  FORCE  DAMAGE 

10.  LJ  Fire/Exploston  as  primary  cause  of  faitore    =»   Fire/Exptoston  cause:    O  Man  made     O  Natural 

1 1 .  Cj  Car,  truck  or  other  vefwcte  not  relating  to  excavatton  activity  damaging  pipe 

12.  LJ  Rupture  of  Prevtously  Damaged  Pipe 

13.  D  Vandalism 
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H5  -  MATERIAL  ANWOR  WELD  FAILURES 
Matarial 

14.  O  Body  of  Pipe       =5       O  Dent 

15.  [j  Component        r»       O  Valve 

16.  D  Joint  =>       O  Gasket 

I 

=>       O  Pipe 
=>       O  Branch 
r»       O  LF  ERW 
O  HF  ERW 


O  Gouge 
O  Fitting 
O  O-Ring 


OBend 
O  Vessel 
O  Threads 


O  Arc  Bum  O  Other . 

O  Extruded  Outlet        O  Other . 
O  Other 


Weld  I 

17.  D  Butt 

18.  D  Fillet 

19.  Q  Pipe  Seam 


O  Fabrication 

O  Hot  Tap  O  Fitting 

O  DSAW  O  Seamless 

O  SAW  O  Spiral 


O  Repair  Sleeve 
O  Flash  Weld 


OOther. 
O  Other. 

OOther 


Complete  a-g  ifytu  indicate  any  cause  in  part  H5. 

a.  Type  of  failure: 

O  Construction  Defect  =>  O  Poor  Workmanship      O  Procedure  not  fblk>wed        O  Poor  Construction  Procedures 

O  Material  Defect 

b.  Was  ^ure  due  to  pipe  damage  sustained  in  transportation  to  the  coostniction  or  fabricatkin  site?  O  Yes    O  No 

c.  Was  part  whkrfi  leaked  pressure  tested  before  accident  occurred?    O  Yes,  complete  d-g    O  Uo 

d.  Date  of  test:        /      /      /      /      /  vr.     /__/__/ mo.     /      I      I  <tan 

e.  Test  medium:       O  Water     O  Inert  Gas     O  Other  

f.  Time  held  at  test  pressure:        /      /      /  hr. 


g.    Estimated  lest  pressure  at  point  of  accident . 


PSIG 


H6- EQUIPMENT 

20.  D  Malfunction  of  Control/ReNef  Equipment    =>     O  Control  valve        O  Instrumentation  O  SCADA  O  Communications 

OBkKk  valve  O  Relief  valve         O  Povwr  failure  O  Other 

21.  Q  Threads  Stripped.  Broken  Pipe  Coupling  =>     O  Nippies     O  Valve  Threads      O  Dresser  Couplings  O  Other 

22.  D  Seal  Failure  =>     O  Gasket      O  O-Ring  O  Seal/Pump  Packing  O  Other 


H7  -  INCORRECT  OPERATION 

23.  Q  Incorrect  Operation 

a.  Type:        O  Inadequate  Procedures    O  Inadequate  Safety  Practices    O  Failure  to  Follow  Procedures 

O  Other ^__ 

b.  Number  of  emplayaes  involved  who  taled  a  post-accklent  test:   dnjqtast:  I       I       I       I       akxihol  test /_ 


/      / 


H«- OTHER 

24.  Q  MbceNaneous,  desct^: 

25.  D  Unknown 


O  Investigation  Complete      O  Still  tJnder  Investigation  fsutwiif  a  aupplenmrial  report  when  imeaOgation  is  complete) 

\1g0SlipitCmClff/^tVlllfXJiMVnit^^  (Attach  additional  sheets  as  necessary) 
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INSTRUCTIONS  FOR  FORM  RSPA  F  7000-1  (1-2001) 
ACCIDKNT  REPORT  -  HAZARDOUS  LIQUID  PIPB  SYSTEMS 

GENERAL  INSTRUCTIONS 

Each  hazardous  liquid  pipeline  operator  shall  file  Form  RSPA  F  7000-1  for  an- 
accident  that  meets  the  criteria  in  49  CFR  §195.50  as  soon  as  practicable  but 
not  more  than  30  days  after  the  accident.  Hazardous  liquid  releases  during 
maintenance  activities  need  not  be  reported  if  the  spill  was  less  than  5 
barrels,  not  otherwise  reportable  under  4  9  CFR  §195.50,  and  did  not  result  in 
water  pollution  as  described  by  49  CFR  §195 . 52 (a)  (4)  .  Any  spill  of  5  gallons 
or  more  to  water  shall  be  reported. 

Consult  49  CFR  §195.50  for  reporting  requirements.   If  you  have  questions 
about  this  report  or  these  instructions  or  need  copies  of  Form  RSPA  F  7000-1., 
please  write  to  the  Information  Resources  Manager,  or  call  (202)366-4569. 
All  forms  and  instructions  are  on  the  OPS  home  page,  ht tp : / /ops . dot . gov . 

SPECIAL  INSTRUCTIONS 

1.  An  entry  should  be  made  in  each  space. 

2.  Please  try  to  obtain  the  information  necessary  to  accurately  and 
completely  answer  each  question. 

3.  If  the  data  is  unavailable,  enter  "unknown" 

4.  If  possible,  provide  an  estimate  in  Lieu  of  answering  a  question  with 
"Unknown" . 

5.  For  unknown  or  estimated  data  entries,  the  operator  should  file  a 
supplemental  report  when  additional  information  becomes  available. 

6.  If,  the  block  is  not  applicable,  please  enter  N/A. 

In  blocks  requiring  numbers,  all  blocks  should  be  filled  in  using  zeroes  when 
appropriate.  When  decimal  points  are  recjuired,  the  decimal  point  should  be 
placed  in  a. separate  block. 

Examples:  (Part  D,  item  1)  Nominal  Pipe  Size  /0/0/2/4/  inches 

/l/./S/O/  inches 

(Part  D,  item  1)  Wall  Thickness  /  ./5/0/0/  inches 

-   /1/./2/5/  inches 

If  OTHER  is  checked,  include  an  explanation  or  description  on  the  line  next 
to  the  item  checked. 
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SPECIFIC  INSTRUCTIONS 

PART  A  -  GENERAL  REPORT  INFORMATION 

Initial,  Supplemental,  Final  Report  Section 

Check  the  appropriate  box: 

D  Original  Report  Q  Supplemental  Report   Q  Final  Report. 

If  this  is  the  initial  report  filed  for  this  accident,  check  the  box  for 
"Original  Report".  If  all  of  the  information  requested  is  known  and  provided 
at  the  time  the  initial  report  is  filed,  including  final  property  damages  and 
failure  cause  information,  check  the  box  for  Final  Report  as  well  as  the  box 
for  Original  Report,  indicating  that  no  further  information  will  be 
forthcoming. 

If  this  is  an  update  or  revision  to  an  Original  Report  but  all  information 
requested  is  still  not  known,  check  "Supplemental  Report". 

If  all  requested  relevant  information  has  been  provided,  and  there  will  be  no 
further  updates  to  reported  property  damages  or  accident  cause  information, 
check  the  box  for  "Final  Report" . 

If  you  are  filing  a  supplemental  or  final  report,  please  check  the 
Supplemental  Report  or  Final  Report  box  and  complete  Part  A(l)and  Part  B. 
Please  do  not  enter  previously  submitted  information. 

A  1.  The  Research  and  Special  Programs  Administration  (RSPA)  assigns  the 
operator's  five-digit  identification  number.  If  you  do  not  know  the 
operator  identification  number,  please  leave  that  item  blank.  The  operator 
address  entry  in  l.d  and  l.e  is  the  office  filing  the  accident  report.  If 
the  operator  does  not  own  the  pipeline,  enter  the  Owner's  five  digit 
identification  number  in  l.b.  You  may  contact  us  at  (202)366-8075  during  our 
business  hours  of  7:30  AM  to  5:00  PM  Easter  time  if  you  need  assistance  with 
an  identification  number  for  1. a  or  l.b. 

SMALL  SPILL3  (5  GALLONS  TO  5  BARRELS) 

IMPORTANT:  For  small  spills  not  otherwise  reportable  under  CFR  195.50  nor 
resulting  in  water  pollution  as  described  by  49  CFR  195.52,  complete  only 
page  one.  If  spill  is  less  than  one  barrel,  enter  loss  in  gallons.  Estimate 
amount  spilled  and  recovered  as  closely  as  possible.  Estimate  the  total 
property  damage  for  sections  under  property  damage  reporting  if  exact  amounts 
aren't  known.  Complete  preparer's  name  and  contact  information  section. 
Check  the  box  for  FINAL  REPORT  and  submit  the  report. 

I        •    .    ■ 

ALL  OTHER  REPORTABLE  SPILLS 

For  spills:  of  5  or  more  gallons  resulting  in  water  pollution  as  described  in 
49  CFR  §195. 52  (A)  (4)  ;  of  5  or  more  barrels;  or  reportable  by  other  criteria 
as  per  49  CFR  §195.50,  complete  as  much  of  the  form  as  possible  within  the  30 
day  filing  period.  If  total  property  damage,  cause  information  or  other 
information  is  not  known  within  30  days,  submit  the  original  report  and 
provide  supplemental  updates  every  6  months  until  such  time  as  a  final  report 
can  be  submitted.  We  i)lan  to  remind  operators  every  six  months  about  reports 
needing  updates . 


c>.j I  v,.^^,^^  /  \T^}   Rf   -Kin   i;/Tjiocr)av  Taniiarv  R.  2nn2/Rules  and  Reculatlons 


Federal  Register / Vol.  67,  No.  5 /Tuesday,  January  8,  2002 /Rules  and  Regulations 


843 


A  2.   The  time  of  the  accident  should  be  shown  by  24 -hour  clock  notation. 
Examples : 


1. 

(0000) 

=  midnight  =  /O/O/O/O/ 

2. 

(0800) 

=  8:00  a.m.  =  /0/8/0/0/ 

3. 

(1200) 

=  Noon      =  /1/2/0/0/ 

4. 

(1715) 

=  5:15  p.m.  =  /1/7/1/5/ 

5. 

(2200) 

=  10:00  p.m.=  /2/2/0/0/ 

A  3.  Accident  location  information  should  be  as  complete  as  possible, 
including  the  nearest  City,  Town,  Township,  County  or  Parish,  Borough, 
Section,  and  Range.  Offshore  accident  identification  should  be  located  by 
State  or  Outer  Continental  Shelf  (OCS)  identification  and  block 
identification.  In  addition  to  the  general  location  information,  provide 
latitude  and  longitude,  if  available,  including  projection  and  datum  used  in 
collecting  the  data.  - 

Federal  Land  other  than  Outer  Continental  Shelf  means  all  lands  the  United 
States  owns,  including  military  reservations,  except  lands  in  National  Parks 
and  lands  held  in  trust  for  Native  Americans.  Accidents  at  Federal 
buildings,  such  as  Federal  Court  Houses,  Custom  Houses,  and  other  Federal 
office  buildings  and  warehouses,  are  not  to  be  reported  as  being  on  Federal 
Lands . 

A  5.  Estimate  costs/ losses  for  the  items  provided  in  this  section.  Do  not 
report  costs  incurred  for  facility  repair,  replacement,  or  change  that  is  not 
related  to  the  accident  done  solely  for  convenience.  An  example  of  doing 
work  solely  for  convenience  is  working  on  facilities  unearthed  because  of  the 
accident.  Litigation  and  other  legal  expenses  related  to  the  accident  are  not 
reportable . 

PART  B   -  PREPARER  AND  AUTHORIZES  SIGNATXTRE 

Preparer  is  the  name  of  the  person  who  prepared  the  responses  to  the  form  and 
who  is  to  be  contacted  for  more  information  (preferably  the  person  most 
knowledgeable  about  the  information  in  the  report) . 

Authorized  Signature  may  be  the  preparer,  an  officer,  or  other  person  whom 
the  operator  has  designated  to  review  and  sign  reports-  Please  enter  the 
preparer's  e-mail  address  if  the  preparer  has  one. 


PART  C  -  ORIGIN  OF  Accident 
C  2.   Location  of  System  Involved: 

High  consequence  area  means: 

1.  A  commercially  navigable  waterway,  which  means  a  waterway  where  a 
substantial  likelihood  of  commercial  navigation  exists,- 

2.  A  high  population  area,  which  means  an  urbanized  area  as  defined  and 
delineated  by  the  Census  Bureau  that  contains  50,000  or  more  people  and 
has  a  population  density  of  at  least  1,000  people  per  square  mile; 

3.  Any  other  populated  area,  which  means  a  place  as  defined  and 
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delineated  by  the  Census  Bureau  that  contains  a  concentrated  population, 
such  as  an  incorporated  or  unincorporated  city,  town,  village,  or  other 
designated  residential  or  commercial  area; 
4.  An  unusually  sensitive  area,  as  defined  in  195.6 

C  3.   Part  of  System  Involved  in  Accident 

If  the  failure  occurred  on  an  item  not  provided  in  this  section,  check  the 
"OTHER-^  box  and  specify  in  the  space  provided  the  part  of  the  structure  that 
failed.   If  failure  occurred  on  onshore  or  offshore  pipeline,  complete  C  a 
through  g. 

Leak  -  an  unintentional  release  of  product  from  a  pipeline  requiring  repair 
to  the  pipeline.  The  source  of  the  leak  may  be  holes,  cracks  (including 
propagating  and  non -propagating,  longitudinal  and  circumferential  cracks) , 
separation  or  pull-out,  and  loose  connections. 

Rupture  -  a  complete  failure  of  a  portion  of  the  pipeline. 

Propagation  -  the  extension  of  the  original  opening  in  the  pipeline  in  an 
area  of  nominal  wall  thickness  resulting  from  the  internal  forces  on  the 
pipeline.      ' 

Tear  -  an  extension  of  the  original  opening  in  the  pipeline  resulting  from  an 
externally  applied  force,  such  as  a  bulldozer,  backhoe,  or  grader. 

Note:  for  C  3  a  -  {Type  of  Leak  or  Rupture),  Connection  Failure   refers  only 
to  accidents  where  failure  occurred  on  a  connection  that  joined  two  segments 
of  pipe . 

"Year  the  pipe/ component  which  failed  was  installed"  means  the  year  installed 
at  the  accident  location. 

PART  D   -  MATERIAL  SPBCIPICATION 
Complete  section  D  (1  through  6),  if  pipe  or  valve  failed. 

ITEM  1.   Nominal  pipe  size  is  the  diameter  in  inches  used  to  describe  the 
pipe  size;  for  example,  2-inch,  4-inch,  8-inch,  12-inch,  30-inch. 

ITEM  2.   Enter  pipe  wall  thickness  in  inches.   Use  decimals  as  necessary. 

ITEM  3.   Specification  is  the  specification  to  which  the  pipe  or  component 
was  manufactured,  such  as  API  5L  or  ASTM  A106.  When  more  than  one  item  has 
failed,  and  the  origin  of  the  failure  is  not  clear,  complete  Part  C  ITEM  2  to 
explain  the  additional  item(s) . 

ITEM  4.  Common   seam   types:    (Acronyms  used  in  Part  H5,    item  19: 
LF  ERW  :    low  frequency  electro-resistance  weld 
HF  ERW  :   high  frequency  electro-resistance  weld 
DSAW  :   double -submerged  arc  weld 
SAW  :   sulxnerged  arc  weld 

ITEM  5.   Some  valve  types  are:  flange -welded,  bell-plug,'  etc. 
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PART  B  -  ENVIRONMENT 

"Under  pavement"  includes  under  streets,  sidewalks,  paved  roads,  driveways 
and  parking  lots. 

Provide  depth  of  cover  in  inches  where  accident  involved  buried  pipe  or 
component .  >         ' 

PART  F  -  CONSEQUENCES 

F  1  a.  -  injuries,  are  those  that  require  in-patient  hospitalization,  meaning 
hospital  admission  and  at  least  one  overnight  stay. 

For  F  2  a,  because  of  the  difficulty  in  estimating  number  of  individual 
animals  or  species  affected,  we  do  not  ask  quantity,  rather,  we  only  provide 
a  check  box  to  indicate  if  any  species  were  impacted. 


If  product  ignited,  but  there  was  no  explosion, 
explosion  occurred,  check  box  Fid. 


check  box  Flc , 


If  an 


For  F  1  f ,  "Elapsed  time  until  the  area  was  made  safe"  means  the  amount  of 
time  starting  from  the  accident  occurrence  until  the  time  that  the  accident 
is  brought  under  control  and  does  not  significantly  threaten  public  safety. 
This  does  not  necessarily  mean  that  the  flow  of  product  has  been  stopped.  If 
the  time  of  occurrence  is  unknown,  the  time  when  the  operator  was  first 
notified  or  made  aware  of  the  accident  should  be  used  to  calculate  elapsed 
time. 

PART  6  -  LEAK  DETECTION  INFORMATION 

Enter  the  requested  information  about  leak  detection  systems. 

PART  H  -  APPARENT  CAUSE 

There  are  25  numbered  causes  in  Part  H.  The  25  causes  are  divided  into  8 
categories  in  sections  HI  through  H8.  Check  the  box  indicating  the  general 
cause  of  the  accident  and  check  the  circle  indicating  the  specific  cause. 

PART  HI  -   CORROSION 

Corrosion  includes  a  leak  or  failure  caused  by  galvanic,  bacterial,  chemical, 
stray  current,  or  other  corrosive  action.  Examples:  A  corrosion  leak  is  not 
limited  to  a  hole  in  the  pipe.  If  the  bonnet  or  packing  gland  on  a  valve  or 
flange  on  piping  becomes  loose  and  leaks  due  to  corrosion  and  failure  of 
bolts,  it  is  classified  as  Corrosion.  If  the  bonnet,  packing,  or  other 
gasket  has  deteriorated  before  the  end  of  its  expected  life  and  caused  a  leak 
or  failure  and  a  new  gasket  is  required,  it  is  classified  as  a  Material 
Defect.  Leaks  resulting  from  materials  deteriorating  after  the  expected  life 
of  the  materials  are  classified  as  "Other" .  Leaks  due  to  deterioration  from 
corrosion,  however,  are  classified  as  "Corrosion". 

Complete  HI  parts  a  -  e  where  applicable. 

If  the  cause  was  Stress  Corrosion  Cracking,  check  the  block  for  Stress 

Corrosion  Cracking  under  HI  (c)  ." 

Subpart  a  -  Pipe  Coating 

Galvanized  pipe  with  no  dielectric  coating  is  considered  bare. 

Subpart  d  -  Cathodic  Protection 


I7_J«.«,I     D. 


/\r«l        C?        Kfr 


K.  /T., 


ckcrlatr 


Tom 


OCtnO  /Piiloc    anri    Poaiilafionc 


HAT 


846 


Federal  Register /Vol.  67,  No.  5 /Tuesday,  January  8.  2002 /Rules  and  Regulations 


"Under  cathodic  protection"  means  cathodic  protection  in  accordance  with  Part 
192,  ;^pendix  D.    Recognizing  that  older  pipelines  may  have  had  cathodic 
protection  added  over  a  number  of  years,  provide  an  estimate  if  exact  year 
cathodic  protection  started  is  unknown. 


PART  H2  -  MATOKAL  FORCSS 


ITEMS  3-7:  (Natural  Forces. 


This  includes  all  outside  forces  attributable  to  causes  not  involving  humans. 
-Earth  Movement"  refers  to  failures  caused  by  land  shifts  such  as 
earthquakes,  landslides,  or  subsidence. 

"Heavy  rains  and  floods"  refer  to  all  water  related  failure  causes  such  as 
washouts,  flotation,  mudslides,  or  water  scouring.  While  mudslides  involve 
earth  movement,  report  them  here  since  typically  they  are  an  effect  of  heavy 
rains  or  floods. 

"Temperature"  refers  to  those  causes  that  are  related  to  temperature  effects, 
or  where  temperature  was  the  initial  cause;  for  exanple,  thermal  stress, 
frost  heave,  or  frozen  component  failures. 

PART  H3  -  EXCAVATION  DAMAOK 

This  section  covers  excavator  damage  by  operator,  operator's  contractor, 
utilities,  or  others. 

Complete  subparts  a  -  g  if  any  cause  was  checked  in  Part  H3(9) . 


ITEMS  8 


Excavation. 


Item  8:  check  this  item  if  the  operator  or'  the  operator's  contractor  or  agent 
caused  the  failure,  or  if  caused  by  another  party  working  for  the  operator  as 
a  result  of  excavation. 

Item  9:  Third  Party  Damage-  check  this  item  if  failure  cause  was  from 
excavation  damages  resulting  from  action  by  a  third  party,  that  is,  by  a 
party  other  than  the  operator  or  the  operator's  agent. 

Subpart  9e-  "Prior  notification"  means  that  the  operator  had  been  notified 
that  excavation  or  construction  work  was  to  be  done  near  the  pipeline  before 
the  accident  occurred.  If  the  operator  was  notified,  but  the  operator 
believes  the  notice  was  inadequate,  improper,  or  incomplete,  check.  NO  and 
explain  in  Part  G,  Narrative  Description  Of  Factors  Contributing  to  the 
Event,  how  the  notice  was  inadequate,  improper  or  incomplete. 


Subpart  9f-  "Was  pipeline  marked  as  a  result  of  location  request  for 
excavation?":  Indicate  whether  the  pipeline  was  marked.  If  the  pipeline  was 
marked,  complete  all  items  i  through  iv  that  apply. 

PART  H4  -  OTHBR  GTTrSIDK  FORCS  DAMAGB 

This  section  covers  damages  to  pipelines  or  facilities  caused  by  external 
forces  other  than  excavation  damage. 

ITEMS  10-  13  Cover  other  failures  caused  by  damages  to  pipelines  by  external 
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forces  other  than  excavation  or  natural  forces.  Fire/explosion  as  primary 
cause  of  failure  implies  that  fire/explosion  occurred  prior  to  failure  and 
not  as  a  result  of  failure.  If  a  fire/explosion  occurred  as  a  result  of  the 
failure  not  as  primary  cause  of  the  failure,  do  not  check  item  10,  but  check 
Part  F  item  Ic  or  Id.  If  the  primary  failure  cause  was  damage  by  a  vehicle 
other  than  a  vehicle  involved  in  excavation,  check  item  11.  If  a  vehicle 
involved  in  excavation  caused  the  damage,-  check  the  appropriate  item  under, 
the  Excavation  Damage  section  (items  8  and  9) . 

PART  H5  -  MATBRIAL  AND/OR  WBLD  FAIIitTRBS 

"Fitting"  means  a  device,  usually  metal,  for  joining  lengths  of  pipe  into 
various  piping  systems.  It  includes  couplings,  ells,  tees,  crosses, 
reducers,  unions,  caps  and  plugs. 

ITEMS  14  -  16,  Material. 

This  section  includes  leaks  or  failures  from  a  defect  within  the  material  of 
the  pipe,  component  or  joint  due  to  faulty  manufacturing  procedures.  Leaks 
or  failures  resulting  from  material  deterioration  and  not  resulting  from  an 
original  defect  or  corrosion  are  reported  under  "Other" .  Con^lete  subparts  a 
-  g  if  any  cause  was  checked  in  Part  H5. 


ITEMS  17  -  19,  Welds. 

Acronyms  used  in   this  section: 

LF  ERW  :    low  frequency  electro-resistance  weld 

HF  ERW  :   high  frequency  electro-resistance  weld 

DSAW  :   double -submerged  arc  weld 

SAW   :    submerged  arc   weld 

"Weld-related  material  defects"  includes  leaks  or  failures  from  a  defect 
within  the  material  of  the  pipe,  component  or  longitudinal  weld  or  seam  due 
to  faulty  welding  or  weld-related  manufacturing  procedures. 

Sub-Elements  a  -  g 

"Construction  defect"  includes  leaks  in  or  failures  of  originally  sound 
material  due  to  force  being  applied  during  field  construction  that  caused  a 
dent,  gouge,  excessive  stress,  or  some  other  defect  that  eventually  resulted 
in  failure.  Included  are  leaks  in  or  failures  of  wrinkle  bends,  field  welds, 
and  damage  sustained  in  transportation  to  the  construction  or  fabrication 
site.  , 

PART  H6  -  BQX7IPMBNT 

This  section  includes  malfunctions  of  control  and  relief  equipment  (typically 
the  result  of  failed  and  leaking  valves) ,  failures  of  threaded  components  and 
broken  pipe  couplings,  including  thread  failures,  and  failures  in  seal/pump 
packings.  Accidents  resulting  from  incorrect  operations  or  inadequate 
procedures  are  also  included  in  this  category.  Report  gasket  or  o-ring 
failures  under  Part  H5,  item  16,  Joints,  by  checking  the  appropriate  circle 
for.  gasket  or  o-ring. 

Item  20-  Malfunction  of  Control/Relief  Equipment 

Examples  of  this  type  of  failure  cause  include:  overpressurizations  resulting 
from  malfunction  of  control  or  alarm  device;  relief  valve  malfunction:  and 
valves  failing  to  open  or  close  on  command;  or  which  opened  or  closed  when 
not  commanded  to  do  so.  . 
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Item  21  -  Threads  stripped,  broken  pipe  coupling 

Examples  of  this  type  of  failure  include  failures  on  compressors,  meters,  or 
regulator  stations  where  the  failure  resulted  from  a  crack  in  a  component  or 
threads  of  a  can^onent  such  as  nipples,  flanges,  valve  connections,  line  pipe 
collars,  etc. 

Item  22  -  Ruptured  or  Leaking  Seal/Pump  Packing 


Examples  of  this  type  of  failure  generally  include  failures  of  compressor 
pump  packing  or  other  pump  seals. 

PART  H7  -  INCORRBCT  OPERATION 

Incorrect  operation  failures  typically  result  from  faulty  or  inadequate 
procedures.  These  types  of  failures  most  often  occur  during  maintenance 
activities.  Some  examples  of  this  type  of  failure  are  unintentional  product 
ignition  during  a  welding  or  maintenance  activity;  other  reportable  accidents 
causing  a  fire,  or  failures  where  human  error,  employee  fatigue,  and/or  lack 
of  experience  may  have  played  a  role. 

PART  H8  -  OTHBR 

This  section  is  provided  for  failure  causes  that  do  not  fit  in  any  category 
in  Sections  HI  through  H7 .  If  the  failure  cause  is  unknown  at  time  of  filing 
this  report,  check  item  25.  If  the  failure  cause  is  known  but  doesn't  fit  in 
any  category  in  sections  HI  through  H7,  check  item  24  and  describe  the  cause. 
Continue  in  Part  I,  narrative  description,  if  more  space  is  needed. 

PART  I   -  NARRATIVE  DESCRIPTION  OF 
FACTORS  CONTRIBUTING  TO  THE  ACCIDENT 

Concisely  describe  the  accident,  including  the  facts,  circumstances,  and 
conditions  that  may  have  contributed  directly  or  indirectly  to  causing  the 
accident.  You  may  explain  any  estimated  data  in  the  narrative.  If  you 
checked  the  OTHER  block  in  Part  H8  item  24  or  25,  the  narrative  should 
describe  the  accident  in  detail,  including  the  timeline,  sequence  of  events, 
and  all  known  or  suspected  causes.  Use  this  section  to  clarify  or  explain 
unusual  conditions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  niles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1240 
[Docket  No.  FV-01-709] 

Honey  Research,  Promotion,  and 
Consumer  Information  Order; 
Continuance  Referendum 

AGENCY:  Agricultural  Marketing  Service, 

Agriculture. 

ACnON:  Referendum  order. 

summary:  This  document  directs  that  a 
referendum  be  conducted  among 
eligible  producers  of  honey  and 
importers  of  honey  or  honey  products  to 
determine  whether  they  favor 
continuance  of  the  Honey  Research, 
Promotion,  and  Consumer  Information 
Order  (Order). 

DATES:  The  referendiun  will  be 
conducted  from  February  4  through 
March  1,  2002.  To  vote  in  this 
referendum,  producers  and  importers 
must  have  been  producing  honey  or 
importing  honey  or  honey  products 
during  the  period  from  October  1, 1999, 
throu^  September  30,  2001. 
ADDRESSES:  Copies  of  the  Order  may  be 
obtained  frtim:  Referendum  Agent, 
Research  and  Promotion  Branch  (RP), 
Fruit  and  Vegetable  Programs  (FV), 
AMS,  USDA,  Stop  0244,  Room  2535-S, 
1400  Independence  Avenue,  S.W., 
Washington,  D.C.  2025(M)244. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathie  Birdsell,  RP,  FV,  AMS,  USDA, 
Stop  0244,  Room  2535-S,  1400 
Independence  Avenue,  S.W., 
Washington,  D.C.  20250-0244, 
telephone  888-720-9917  (toll  free),  fax 
202-205-2800,  e-mail 
kathie.birdsell@usda.gov. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Honey  Research,  Promotion,  and 
Consumer  Information  Act,  as  amended 
(Act)  [7  U.S.C.  4601-4613],  it  is  hereby 
directed  that  a  referendum  be  conducted 
to  ascertain  whether  continuance  of  the 
Order  is  favored  by  producers  of  honey 
and  importers  of  honey  or  honey 


products!  The  Order  is  authorized  imder 
the  Act. 

The  representative  period  for 
establishing  voter  eligibility  for  the 
referendum  shall  be  the  period  from 
October  1,*  1999,  through  September  30, 
2001.  Persons  who  are  producers  of 
honey  or  importers  of  honey  or  honey 
products  at  Ae  time  of  the  referendum 
and  during  the  representative  period  are 
eligible  to  vote.  Persons  who  received 
an  exemption  from  assessments  for  the 
entire  representative  period  are 
ineligible  to  vote.  The  referendum  shall 
be  conducted  by  mail  ballot  from 
February  4  through  March  1,  2002. 

Section  13(c)  of  the  Act  provides  that 
the  Department  of  Agricultiu« 
(Department)  shall  conduct  a   . 
referendiun  every  five  years  to 
determine  if  persons  subject  to 
assessment  under  the  Order  approve 
continuation  of  the  Order.  Previous 
continuance  referenda  were  conducted 
in  1991  and  1996. 

Sections  12(b)(1)(A)  and  (B)  of  the  Act 
provide  that  the  Department  shall 
continue  the  Order  if  continuance  of  the 
Order  is  approved  by  a  majority  of  the 
producers  and  importers  voting  in  the 
referendum  and  that  the  producers  and 
importers  comprising  this  majority 
produce  or  import  not  less  than  50 
percent  of  the  quantity  of  the  honey  or 
honey  products  produced  or  imported 
during  the  representative  period  by 
those  voting  in  the  referendum. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  [44  U.S.C. 
Chapter  35],  the  referendum  ballot  has 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  and 
assigned  OMB  No.  0581-0093.  It  has 
been  estimated  that  there  are 
approximately  3,500  producers  and  700 
importers  who  will  be  eligible  to  vote  in 
the  referendum.  It  will  take  an  average 
of  15  minutes  for  each  voter  to  read  the 
voting  instructions  and  complete  the 
referendum  ballot. 

Referendum  Order 

Kathie  M.  Bfrdsell,  Margaret  B.  Irby, 
and  Martha  B.  Ransom,  RP,  FV,  AMS, 
USDA,  Stop  0244,  Room  2535-S,  1400 
Independence  Avenue,  S.W. 
Washington,  D.C.  20250-0244,  are 
designated  as  the  referendum  agents  to 
conduct  this  referendum.  The 
referendiun  procedures  [7  CFR  1240.200 
through  1240.207],  which  were  issued 
pursuant  to  the  Act,  shall  be  used  to 
conduct  the  referendum. 


The  referendum  agents  will  mail  the 
ballots  to  be  cast  in  the  referendum  and 
voting  instructions  to  all  known 
producers  and  importers  prior  to  the 
first  day  of  the  voting  period.  Persons 
who  are  producers  or  importers  at  the 
time  of  the  referendum  and  during  the 
representative  period  are  eUgible  to 
vote.  Persons  who  received  an 
exemption  from  assessments  during  the 
entire  representative  period  are 
ineligible  to  vote.  Any  eligible  producer 
or  importer  who  does  not  receive  a 
ballot  should  contact  the  referendum 
agents  no  later  than  one  week  before  the 
end  of  the  voting  period.  Ballots  must  be 
received  by  the  referendum  agents  on  or 
before  March  1,  2002,  in  order  to  be 
counted. 

List  of  Sub)ects  in  7  CFR  Part  1240 

Advertising,  Agricultxu-al  research. 
Honey,  Imports,  Reporting  and 
recordkeeping  requirements. 

Authority:  7  U.S.C.  4601-4613  and  7 
U.S.C.  7401. 

Dated:  January  3.  2002. 
A.I.  Yates, 

Administrator.  Agricultural  Marketing 

Service. 

(FR  Doc.  02-449  Filed  1-4-02;  10:39  am) 

BILUNG  CODE  3410-02-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[AK-21-1709-b;  FRL-7123-3] 

Approval  and  Promulgation  of  State 
Implementation  Plans;  Inspection  and 
Maintenance  Program  and  Fuel 
Requirements:  Alaska 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  approve  two 
revisions  to  the  carbon  monoxide  (CO) 
Alaska  State  Implementation  Plan  (SIP) 
in  the  Alaska  Administrative  Code 
(AAC).  These  two  revisions  to  the  SIP 
were  submitted  on  February  24,  2000 
and  February  2,  2001.  EPA  is  also 
proposing  to  grant  final  approval  of 
Alaska's  revised  Inspection  and 
Maintenance  (I/M)  Program  SIP  credit 
claim  to  100%  of  credit  applied  to 
centralized  I/M  programs  under  Section 
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348  of  the  National  Highway  System 
Designation  Act.  This  was  resubmitted 
on  November  7,  2001. 
DATES:  Written  comments  must  be 
,  received  in  writing  by  February  7,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Wayne  Elson, 
Environmental  Protection  Specialist 
(OAQ-107),  Office  of  Air  Quality,  at  the 
EPA  Regional  Office  listed  below. 
Copies  of  the  state  submittal  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours.  The  interested  persons  wanting 
to  examine  these  documents  should 
make  an  appointment  with  the 
appropriate  office  at  least  24  hours 
before  the  visiting  day. 

&iviroiunental  Protection  Agency, 
Region  10.  Office  of  Air  Quality,  1200 
6th  Avenue.  Seattle,  WA  98101.  The 
Alaska  Department  of  Environmental 
Conservation,  410  Willoughby  Avenue, 
Suite  105.  Juneau,  AK  99801-1795. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Wayne  Elson,  Office  of  Air  Quality, 
(OAQ-107),  EPA.  1200  6th  Avenue, 
Seattle,  WA  98101,  (206)  553-1463. 
SUPPI^MENTARY  MRMMATION:  The  SIP 
revisions  cover  amendments  to  I/M 
requirements  for  Motor  Vehicles  (18 
AAC  52),  the  State  Air  Quality  Control 
Plan  (18  AAC  50).  and  Fuel 
Requirements  for  Motor  Vehicles  (18 
AAC  53).  The  most  salient  aspects  of 
these  rule  changes  include:  new  I/M 
equipment  spedfications  and  amending 
the  Alaska  I/M  Program  Manual; 
delayed  start  date  for  On-Board 
Diagnostic  (OBD 11)  I/M  test 
requirements;  making  vehicle  stickers 
mandatory;  removing  the  "fast  fail" 
option  and  begin  to  require  that  all 
inspections  be  full  and  complete;  and 
streamline  and  update  several  portions 
of  the  Alaska  Air  Quality  Control  Plan 
for  more  efficient  reading  and 
organization.  This  final  approval  of 
Akska's  I/M  program  credit  claim  to 
100%  removes  the  interim  status  of 
EPA's  interim  approvals  of  October  10, 
1996  (61  FR  53163)  and  May  19, 1997 
(62  FR  27199)  for  85%  of  credit  applied 
to  centralized  I/M  programs. 

In  the  Final  Rules  Section  of  this 
Federal  Register,  the  EPA  is  approving 
the  State's  SIP  submittal  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  amendment  and  anticipates 
no  adverse  comments.  A  detailed 
rationale  for  the  approval  is  set  forth  in 
the- direct  final  rule.  If  no  adverse 
comments  are  received  in  response  to 
this  action,  no  furAer  activity  is 
contemplated.  If  the  EPA  receives 
adverse  comments,  the  direct  final  rule 
will  be  withdrawn  and  all  public 


comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  conunent  period.  Any 
parties  interested  in  commenting  on  this 
action  should  do  so  at  this  time.  Please 
note  that  if  we  receive  adverse  comment 
on  an  amendment,  paragraph,  or  section 
of  this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

For  additional  information,  see  the 
Direct  Final  rule  which  is  located  in  the 
Rules  Section  of  this  Federal  Register. 

Dated:  December  12,  2001. 
L.  John  lani. 

Regional  Administrator,  Region  10. 
(FR  Doc.  02-219  Filed  1-7-02;  8:45  am) 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Partes 
[VA001-1000;  FRL-7126-71 

Approval  of  Section  1 12(1)  Auttwrity  for 
Hazardous  Air  Pollutants;  State  of 
Virginia;  Department  of  Environmental 
Quality 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
Virginia  Department  of  Environmental 
Quality's  (VADEQ's)  request  for 
delegation  of  authority  to  implement 
and  enforce  its  hazardous  air  pollutant 
regulations  for  perchloroethylene  dry- 
cleaning  facilities,  hard  and  decorative 
chromium  electroplating  and  chromium 
anodizing  tanks,  ethylene  oxide 
sterilization  facilities,  halogenated 
solvent  cleaning,  secondary  lead 
smelting,  hazardous  waste  combustors. 
Portland  cement  manufacturing,  and 
secondary  aluminum  smelting  which 
have  been  adopted  by  reference  itam  the 
Federal  requirements  set  forth  in  the 
Code  of  Federal  Regulations.  This 
proposed  approval  will  automatically 
delegate  future  amendments  to  these 
regulations  once  VADEQ  incorporates 
these  amendments  into  its  regulations. 
In  addition,  EPA  is  proposing  to    ■ 
approve  of  VADEQ's  mechanism  for 
receiving  delegation  of  future  hazardous 
air  pollutant  regulations.  This 
mechanism  entails  VADEQ's 
incorporation  by  reference  of  the 
imchanged  Federal  standard  into  its 
hazardous  air  pollutant  regulation  and 
VADEQ's  notification  to  EPA  of  such 


incorporation.  This  action  pertains  only 
to  affected  sources,  as  defined  by  the 
Clean  Air  Act  hazardous  air  pollutant 
program,  which  are  not  located  at  major 
sources,  as  defined  by  the  Clean  Air  Act 
operating  permit  program.  In  the  Final 
Rules  section  of  this  Federal  Register, 
EPA  is  approving  the  State's  request  for 
delegation  of  auUiority  as  a  direct  final 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
-submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  nUe.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  February  7,  2002. 
ADDRESSES:  Written  comments  on  this 
action  should  be  sent  conaurently  to: 
Makeba  A.  Morris,  Chief,  Permits  and 
Technical  Assessment  Branch,  Mail 
Code  3AP11,  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  m,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029,  and 
Dennis  H.  Treacy,  Virginia  Departmwit 
of  Environmental  Quality,  629  East 
Main  Street.  Richmond.  Virginia  23219. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  pubUc 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division. 
U.S.  Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street. 
PhLadelphia.  Pennsylvania  19103  and 
the  Virginia  Department  of 
Environmental  Quality,  629  East  Main 
Street,  Richmond,  Virginia  23219. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dianne  J.  McNally,  215-814-3297,  at 
the  EPA  Region  III  address  above,  or  by 
e-mail  at  mcnally.dianne@epa.gov. 
Please  note  that  any  formal  comments 
must  be  submitted,  in  writing,  as 
provided  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information  on  this  action, 
pertaining  to  approval  of  VADEQ's 
delegation  of  authority  for  the 
hazstrdous  air  pollutant  emission 
standards  for  perchloroethylene  dry- 
cleaning  facilities,  hard  and  decorative 
chromiimi  electroplating  and  chromium 
anodizing  tanks,  ethylene  oxide 
sterilization  facilities,  halogenated 
solvent  cleaning,  secondary  lead 
smelting,  hazardous  waste  combustors. 
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Portland  cement  manufacturing,  and 
secondary  aluminujn  smelting  (Clean 
Air  Act  section  112),  please  see  the 
information  provided  in  the  direct  final 
action,  vdth  the  same  title,  that  is 
located  in  the  "Rules  and  Regulations" 
section  of  this  Federal  Register 
publication. 

Dated:  December  26,  2001. 
Judith  M.  Katz, 

Director,  Air  Protection  Division,  Region  III. 
[FR  Doc.  02-408  Filed  1-7-02;  8:45  am) 

BILUNG  CODE  6560-SO-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2985;  MM  Docket  No.  01-345;  RM- 
10344] 

Radio  Broadcasting  Services; 
Wiclcenburg  and  Salome,  AZ 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  rule  making 
filed  on  behalf  of  Circle  S  Broadcasting 
Co.,  Inc.,  licensee  of  Station  KWSG(FM), 
Wickenburg,  Arizona,  requesting  the 
substitution  of  Channel  242C  for 
Channel  242C3  and  modification  of  its 
authorization  to  specify  the  higher  class 
channel.  Additionally,  to  accommodate 
the  upgrade,  petitioner  also  proposes 
the  substitution  of  Channel  270A  for 
vacant  Channel  241A  at  Salome, 
Arizona.  Channel  242C  can  be  allotted 
to  Wickenbiug  consistent  with  the 
technical  reqiiirements  of  the 
Commission's  Rules  at  the  petitioner's 
specified  site  located  24.6  kilometers 
(15.3  miles)  west  of  the  community  at 
coordinates  33-54-15  NL  and  112-59- 
02  WL.  Channel  270A  can  be 
substituted  for  vacant  Channel  241A  at 
Salome,  Arizona,  at  the  ciurent 
reference  site  for  the  existing  channel  at 
coordinates  33-46-54  NL  and  113-36- 
42  NL.  Additionally,  as  Wickenbiug  and 
Salome  are  each  located  within  320 
kilometers  (199  miles)  of  the  U.S.- 
Mexico border,  concurrence  of  the 
Mexican  government  to  the  proposals 
must  be  obtained. 

DATES:  Comments  must  be  filed  on  or 
before  February  11,  2002,  and  reply 
comments  on  or  before  February  26, 
2002. 

ADDRESSES:  Secretary,  Federal 
Communications  Commission, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 


petitioner's  counsel,  as  follows:  Lee 
Peltzman,  Esq.,  Shainis  and  Peltzman, 
Chartered,  1850  M  Street,  NW.,  Suite 
240,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  joyner.  Mass  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
sjrnopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-345,  adopted  December  12,  2001, 
and  released  December  21,  2001.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC's  Reference  Information  Center 
(Room  CY-A257),  445  Twelfth  Street. 
SW.,  Washington,  DC.  The  complete 
text  of  this  decision  may  also  be 
purchased  fi-om  the  Commission's  copy 
contractor,  Qualtex  International, 
Portals  II.  445  12th  Street.  SW.,  Room 
CY-B402,  Washington,  DC  20554, 
telephone  (202)  863-2893. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  shoidd  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  imtil  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 


§73.2le    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Arizona,  is  amended 
by  removing  Channel  241A  and  adding 
Channel  270A  at  Salome;  and  removing 
Channel  242C3  and  adding  Chaimel 
242C  at  Wickenburg. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief.  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-376  Filed  1-7-02;  8:45  am) 

BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  01-2907;  MM  Docket  No*.  01-340, 01- 
341, 01-M2, 01-343;  RM-1034S,  RM-10346. 
RM-10347,  RM-10348] 

Radio  Broadcasting  Services;  Pierce, 
NE;  Coosada,  AL;  Pineview,  GA;  and 
Diamond  L^ice,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Commission  seeks 
comment  on  proposals  in  four  separate 
docketed  proceedings  in  a  multiple 
docket  Notice  of  Proposed  Rule  Making. 
The  first,  filed  by  Pierce  Radio.  LLC. 
proposes  to  allot  Chaimel  248C2  at 
Pierce,  Nebraska  as  the  community's 
first  local  aural  transmission  service. 
Channel  248C2  can  be  allotted  at  Pierce 
at  a  site  5  kilometers  (3.1  miles)  east  of 
the  community  at  coordinates  42-11*30 
NL  and  97-28-00  WL.  The  second,  filed 
by  Media  Equities  Corp.,  proposes  to 
allot  Channel  226A  at  Coosada, 
Alabama,  as  the  community's  first  local 
auiai  transmission  service.  Channel 
226A  can  be  allotted  at  Coosada  at  a  site 
14  kilometers  (8.7  miles)  southeast  of 
the  community  at  coordinates  32-26-58 
NL  and  86-11-38  WL.  The  third,  filed 
by  Data+Corp.,  proposes  the  allotment 
of  Channel  226A  at  Pineview.  Georgia  as 
the  community's  first  local  aural 
transmission  service.  Channel  226A  can 
be  allotted  at  Pineview  at  a  site  8.4 
kilometers  (5.3  miles)  southeast  of  the 
community  at  coordinates  32-00—44  NL 
and  83-28^19  WL.  The  fourth,  filed  by 
Robert  W.  Larson,  proposes  the 
allotment  of  Channel  299A  at  Diamond 
Lake  as  the  community's  first  local  aural 
transmission  service.  Channel  299A  can 
be  allotted  at  Diamond  Lake  without  a 
site  restriction  at  coordinates  43-10-44 
NL  and  122-8-16  WL.  See 
SUPPLEMENTARY  INFORMATION. 
DATES:  Comments  must  be  filed  on  ot 
before  February  4.  2002,  and  reply 
comments  must  be  filed  on  or  before 
February  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley.  Mass  Media 
Bureau.  (202)418-2180. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  Nos. 
01-340,  01-341, 01-342.  01-343, 
adopted  December  5,  2001,  and  released 
December  14,  2001.  The  full  text  of  this 
document  is  available  for  public 
inspection  and  copying  during  regular 
business  hours  at  the  FCC  Reference 
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Information  Center,  Portals  n,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893.  facsimile  202-863-2898,  or 
via  e-mail  qualexint®aoI.com. 

The  Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding.  Members  of  the  public 
shoidd  note  that  from  the  time  a  Notice 
of  Proposed  Rule  Making  is  issued  until 
the  matter  is  no  longer  subject  to 
Commission  consideration  or  court 
review,  all  ex  parte  contacts  are 
prohibited  in  Commission  proceedings, 
such  as  this  one,  which  involve  channel 
allotments.  See  47  CFR  1.1204(b)  for 
rules  governing  permissible  ex  parte 
contacts.  j 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subiects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  TS-AADK)  BROADCAST 
SERVICES  I 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334,  and 
336. 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Nebraska,  is  amended 
by  adding  Pierce,  Channel  248C2. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Alabama,  is  amended 
by  adding  Coosada,  Channel  226A. 

4.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Georgia,  is  amended 
by  adding  Pineview,  Channel  226A. 

5.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oregon,  is  amended 
by  adding  Diamond  Lake,  Channel 
299A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Bmnch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-370  Filed  1-7-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  173 

[Docket  No.  RSPA-01-10741  (HI»-220C)] 

RIN  2137-AC86 

Hazardous  Materials:  Riling  of 
Propane  Cylinders;  Denial  of  Petition 
for  Rulemaking 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 

ACTION:  Denial  of  petition  for 
rulemaking  and  termination  of  docket 
HM-220C. 

summary:  RSPA  is  denying  a  petition  for 
rulemaking  filed  by  the  Barbecue 
Industry  Association  requesting  we 
require  the  registration  of  facilities  that 
fill  liquefied  petroleum  gas  (LPG) 
cylinders  having  a  water  capacity  of  less 
than  200  pounds. 

FOR  FURTHER  INFORMATION  CONTACT:  Gigi 
Corbin  or  Eileen  Edmonson,  (202)  366- 
8553,  Office  of  Hazardous  Materials 
Standards,  Research  and  Special 
Programs  Administration. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  23, 1996,  the  Research  and 
Special  Programs  Administration 
(RSPA,  we)  published  an  advance  notice 
of  proposed  rulemaking  (ANPRM)  (61 
FR  43515)  to  solicit  comments  on  the 
merits  of  a  petition  for  rulemaking  filed 
by  the  Barbecue  Industry  Association 
(BIA)  (P-1298).  In  its  petition,  BIA 
requested  we  amend  the  Hazardous 
Materials  Regulations  (HMR;  49  CFR 
parts  171-180)  to  require  the 
registration  of  persons  who  fill  DOT 
specification  cylinders  that  have  a  water 
capacity  of  less  than  200  pounds  (about 
24  gallons);  are  used  for  liquefied 
petroleum  gas,  a  Division  2.1 
(flammable)  gas;  and  that  come  imder 
the  jimsdiction  of  the  HMR.  To  obtain 
this  registration,  BLA  proposed  that  the 
fillers'  facilities  and  qualificationa#e 
reviewed  by  an  independent  inspection 
agency  approved  according  to 
§  173.300a  of  the  HMR.  BIA  proposed 
that  registrants  submit  an  application 
containing  the  following 
documentation: 

(1)  A  certification  of  employee 
training; 

(2)  A  certification  that  the  filling 
equipment  is  suitable  for  use  with  LPG 
to  provide  for  accurately  filling  the 
cylinders  by  weight  according  to  ciuxent 
§  173.304(c); 


(3)  Proof  of  financial  responsibihty  in 
the  minimiun  amount  of  one  million 
dollars;  and 

(4)  An  inspection  report  prepared  by 
an  independent  inspection  agency. 

BIA's  major  concern  is  overfilling  of 
propane  cylinders  used  for  barbecue 
grills.  These  cylinders  are  commonly 
called  20-pound  cylinders,  hold  about 
five  gallons,  and  are  usually  sold 
directly  to  consumers.  BIA  states  that 
more  than  5  million  barbecue  grills  were 
sold  in  1993,  that  the  National 
Petroleum  Gas  Association  (NPGA) 
estimates  50  million  propane  cylinders 
are  currently  in  use,  and  that  an 
additional  5  to  6  million  are  produced 
annually.  BIA  states  that  these  market 
conditions  have  encouraged  fill  stations 
to  use  untrained  employees  to  fill  and 
service  20-poimd  cylinders.  BIA  asserts 
that  the  wide  variations  in  ciurent 
training  and  filling  practices  and 
inadequate  regulations  by  state  and 
local  jurisdictions  result  in  consumer 
injimes  and  deaths.  BIA  suggests 
Federal  regulation  will  eliminate  these 
differences  and  promote  safer  use  of 
propane  cylinders.  BIA  provided  no 
estimates  on  the  number  of  fillers  that 
potentially  would'be  affected  by  the 
proposal.  The  text  of  the  petition  was 
published  verbatim  in  the  ANPRM. 

Comment  Summary 

To  determine  the  possible  impacts  of 
BIA's  proposal,  the  ANPRM  included  a 
request  of  commenters  to  provide 
estimates  of  the  proposal's  anticipated 
costs  and  safety  benefits,  burden  hours, 
and  the  potential  impact  on  small 
businesses  and  the  environment.  We 
received  11  comments  from  persons 
representing  state  and  local  agencies, 
trade  associations,  cylinder  fillers  and 
requalifiers,  and  the  general  public.  The 
commenters  imanimously  oppose  BIA's 
proposals,  primarily  because  the  costs 
associated  with  their  implementation 
would  be  extremely  high. 

Most  commenters  agree  that  training 
is  necessary  for  propane  refiUers; 
however,  they  object  to  BIA's  training 
proposal.  They  state  that  existing  state 
and  Federal  requirements  cover  most 
propane  filling  scenarios,  including 
training,  and  that  additional  Federal 
regulations  would  be  duplicative  and 
confusing,  and  would  increase  costs. 
The  NPGA  states  that  the  National  Fire    ' 
Protection  Association  (NFPA)  Standard 
58,  titled  "Storage  and  Handling  of 
Liquefied  Petroleum  Gases,"  is 
consistent  with  the  HMR  and  is  used  as 
the  basis  of  LPG  regulation  "in  virtually 
every  state."  This  pamphlet  discusses 
how  to  fill  and  transport  these 
cylinders,  even  when  customer-owned, 
and  how  to  train  employees  performing 
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these  operations.  The  Railroad 
Commission  of  Texas  (RCT)  maintains 
that  the  BLA  proposal  would  not 
enhance  safety  in  Texas;  it  notes  that 
Texas  had  only  two  reported  overfilling 
accidents  in  the  past  five  years,  neither 
of  which  was  serious. 

Most  commenters  agree  that   , 
certification  of  scales  to  ensure  their 
accuracy  is  a  necessary  safety  practice, 
but  note  that  these  activities  are 
CTurently  regulated  by  the  states.  As  the 
NPGA  states: 

At  present,  the  Hazardous  Materials 
Regulations  do  not  contain  a  provision-that 
a  company  weighing  a  package  as  part  of  a 
manufacturing  or  hazmat  filling  operation 
must  use  a  scale  certified  in  accordance  with 
NIST/NCWM  Handbook  44  Specifications, 
Tolemnces,  and  Other  Technical 
Requirements  for  Weighing  and  Measuring 
Devices.  It  has  always  been  understood  that 
such  weighing  operations  are  subject  to  state 
weights  and  measure  laws  and  regulations 
and,  therefore,  are  not  a  matter  of  DOT 
jurisdiction.  Consequently,  NPGA  believes 
that  the  amendments  proposed  by  BIA  to 
require  certified  scales  for  cylinder  filling  is 
beyond  the  scope  of  the  HMR  and  should 
therefore  be  denied. 

Commenters  objecting  to  the  BLA 
proposal  to  require  each  -propane  filler 
to  carry  one  million  dollars  in  liability 
insurance  state  that  the  proposal  is 
excessive  and  few  small  businesses  can 
afford  the  amount.  Three  commenters 
report  existing  insurance  requirements 
in  their  states.  The  Louisiana  Liquefied 
Gas  Commission  states  that  it  requires 
propane  filling  businesses  to  carry  a 
minimum  of  $100,000  in  insurance. 
RTC  states  that  Texas  requires  licensed 
small  cylinder  fillers  "to  carry  a  general 
liability  policy  including  premises  and 
operations  in  an  amoimt  of  at  least 
$25,000  per  occurrence  and  $300,000  in 
the  aggregate."  This  latter  commenter 
estimates  that  cairying  one  million 
dollars  in  liability  insurance  would 
increase  the  insurance  costs  of  its 
licensees  firom  an  average  of  $750  a  year 
to  $2,000  a  year. 

Finally,  commenters  object  to  the  use 
of  an  independent  inspection  agency  for 
inspecting  a  filler's  qualifications  and 


operations.  They  state  that  these 
agencies  are  not  prepared  to  assiune 
these  additional  responsibilities.  One 
commenter  notes  that  his  state's 
Division  of  Weights  and  Measures    - 
requires  all  propane  refilling  scales  to  be 
tested  yearly  by  an  independent 
inspection  agency  and  documented  with 
the  state. 

Discussion 

Federal  hazardous  materials 
transportation  law  (federal  hazmat  law), 
codified  at  49  U.S.C.  5101  et  seq., 
authorizes  the  Secretary  of 
Transportation  to  establish  regulations 
for  the  safe  transportation  of  hazardous 
materials  in  intrastate,  interstate,  and 
foreign  commerce.  The  regulations 
apply  to  persons  who:  (1)  Transport 
hazardous  materials  in  commerce;  (2) 
cause  hazardous  materials  to  be 
transported  in  commerce;  or  (3) 
manufacture,  mark,  maintain, 
recondition,  repair,  or  test  packagings 
(or  components  thereof)  that  are 
represented,  marked,  certified,  or  sold 
as  qualified  for  use  in  the  transportation 
of  hazardous  materials  in  commerce.  49 
U.S.C.  5103(b)(1)(A). 

The  HMR  apply  to  hazardous 
materials  in  cylinders  offered  for. 
transportation  or  transported  in 
commerce.  For  example,  DOT 
specification  cylinders  must  be 
designed,  manufactiu^d,  and 
maintained  in  accordance  with 
applicable  HMR  requirements.  In 
addition,  cylinders  offered  for 
transportation  and  transported  in 
commerce  must  be  filled  as  specified  in 
§  173.304  of  the  HMR.  Further,  persons 
who  fill  and  offer  such  cylinders  for 
transportation  in  commerce  must  be 
trained.  A  company  that  fills  cylinders 
intended  for  use  in  barbecue  grills  and 
offers  such  cylinders  for  transportation 
to  a  distribution  or  retail  facility  is 
subject  to  all  applicable  HMR 
requirements. 

Many  state  and  local  governments 
have  adopted  and  are  enforcing  the 
standards  contained  in  NFPA  Standard 
58.  The  1998  edition  of  this  standard 


requires  certain  propane  cylinders 
having  capacities  from  4  to  40  pounds 
to  be  fitted  with  overfilling  prevention 
devices  (OPDs).  The  standard  defines  an 
OPD  as  "a  safety  device  that  is  designed 
to  provide  an  automatic  means  to 
prevent  the  filling  of  a  container  in 
excess  of  the  maximum  permitted  filling 
limit."  The  standard  requires  an  OPD 
and  a  fixed  maximum  liquid  level  gauge 
to  be  fitted  on  any  cylinder 
manufact\ired  after  September  30, 1998, 
requalified  after  September  30, 1998,  or 
filled  on  or  after  April  1,  2002.  These 
newer  OPDs  are  easily  recognizable  by 
a  unique  trilobular  handwheel.  The 
OPD  handwheel  is  connected  to  the 
valve  stem  in  a  tamper-proof  manner  to 
prevent  interchanging  with  a  non-OPD 
valve.The  use  of  OPDs  on  propane 
cylinders  is  supported  by  the  Consumer 
Product  Safety  Commission  and  the 
Occupational  Safety  and  Health 
Administration. 

Conclusion 

We  agree  with  conunenters  to  the 
ANPRM  that  the  BIA  proposal  would 
impose  significant  costs  on  the  industry. 
Fuurther,  the  BIA  proposals  would  not 
address  safety  problems  involving 
refilling  of  consumer-owned  barbecue 
cylinders  since  these  are  outside  the 
scope  of  the  Department's  jurisdiction. 
Moreover,  as  commenters  suggest,  the 
BLA  proposals  unnecessarily  duplicate 
state  and  local  regulations  applicable  to 
refilling  of  cylinders.  Finally,  the  NFPA 
58  standard  for  OPDs  on  certain 
propane  cylinders  appears  to  address 
the  safety  issue  of  concern  to  BLA.  For 
these  reasons,  we  are  denying  BIA's    • 
petition.  In  consideration  of  the 
foregoing.  Docket  No.  RSPA-01-10741 
(HM-220C)  is  terminated. 

Issued  in  Washington,  DC,  on  January  2, 
2002,  under  the  authority  delegated  in  49 
CFR  part  106. 
Frits  Wybenga, 

Deputy  Associate  Administrator  for 
Hazardous  Materials  Safety. 
[FR  Doc.  02-445  Filed  1-7-02;  8:45  amj 
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DEPARTMENT  OF  AGRICULTURE 

Conunodtty  Credit  Corporation 

Aimouncwnent  of  the  Emerging 
Markets  Program  for  Fiscal  Year  2002 

agency:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice. 

SUMMARY:  The  Commodity  Credit 
Corporation  is  inviting  private  sector 
proposals  for  the  FY  2002  Emerging 
Markets  Program.  | 

DATES:  All  proposals  must  tie  received 
by  5:00  p.m.  Eastern  Standard  Time, 
March  11,  2002.  Announcements  of 
funding  decisions  for  the  EMP  are 
anticipated  sometime  after  mid-July 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Room  4932S,  STOP  1042, 
1400  Independence  Ave.,  SW, 
Washington,  DC  20250-1042,  phone: 
(202)  720-4327,  fax:  (202)  720-9361,  e- 
mail:  eino@fas.usda.gov. 
SUPPI^MENTARY  INFORMATION: 

Introduction 

The  Commodity  Credit  Corporation 
(CCC)  annoimces  that  proposals  are 
being  accepted  for  participation  in  the 
Fisc&l  Year  2002  Emerging  Markets 
Program  (EMP).  The  purpose  of  the  EMP 
is  to  assist  U.S.  organizations,  public 
and  private,  to  improve  market  access 
and  to  develop  and  promote  U.S. 
agricultural  products  and/or  processes 
in  low-to  middle  income  coimtries  that 
offer  promise  of  emerging  market 
opportunities.  This  is  to  be 
accomplished  by  providing,  or  paying 
the  costs  of,  approved  technical 
assistance  activities  in  those  emerging 
markets.  The  EMP  is  administered  by 
the  Foreign  Agricultural  Service  (FAS). 

The  Act  defines  an  emerging  market 
as  any  country  that  the  Secretary  of 
Agriculture  deterinines: 


(1)  Is  taking  steps  toward  a  market- 
oriented  economy  through  the  food, 
agriculture,  or  rural  business  sectors  of 
the  economy  of  the  country;  and 

(2)  Has  the  potential  to  provide  a 
viable  and  significant  market  for  United 
States  agricultiual  commodities  or 
products  of  United  States  agricultuiral 
commodities. 

Because  funds  are  limited  and  the 
range  of  potential  emerging  market 
countries  is  worldwide,  proposals  for 
technical  assistance  activities 
("proposals")  will  be  considered  which 
target  those  coimtries  with:  (1)  Per 
capita  income  less  than  $9,265  (the 
ceiling  on  upper  middle  income 
economies  as  determined  by  the  World 
Bank  (World  Development  Indicators 
2001));  and  (2)  population  greater  than 
1  million.  Proposals  may  address 
suitable  regional  groupings,  e.g.,  the 
islands  of  Uie  Caribbean  Basin. 

Authority 

The  EMP  is  authorized  by  Section 
1542(d)(1)(D)  of  the  Food,  Agriculture, 
Conservation,  and  Trade  Act  of  1990,  as 
amended  (the  Act).  Up  to  $10  million  is 
available  to  fund  the  program. 

Eligible  Applicants,  Commodities,  and 
Activities 

Any  United  States  agricultural  or 
agribusiness  organization,  university,  or 
state  department  of  agriculture  is 
eligible  to  participate  in  the  EMP. 
Proposals  from  research  and  consulting 
organizations  will  be  considered  if  they 
provide  evidence  of  substantial 
participation  by  the  U.S.  industry.  U.S. 
market  development  cooperators  may 
seek  funding  to  address  priority,  market 
specific  issues  and  to  undertake 
activities  not  suitable  for  funding  under 
other  FAS  marketing  programs,  e.g.  the 
Foreign  Market  Development 
Cooperator  Program  and  the  Market 
Access  Program. 

All  agricultural  products,  except 
tobacco,  are  eligible  for  consideration. 
Proposals  which  include  multiple 
commodities  are  also  eligible. 

Only  technical  assistance  activities 
are  eligible  for  reimbursement. 
Following  are  examples  of  the  types  of 
activities  that  may  be  funded: 

— Projects  designed  specifically  to 
improve  market  access  in  emerging 
foreign  markets.  Examples:  activities 
intended  to  mitigate  the  impact  of 
sudden  political  events  or  economic  and 
currency  crises  in  order  to  maintain  U.S. 


market  share;  responses  to  time- 
sensitive  market  opportunities; 

— Marketing  and  distribution  of  value- 
added  products,  including  new 
products  or  uses.  Examples:  food 
service  development;  market  research 
on  potential  for  consumer-ready  foods 
or  new  uses  of  a  product; 

— Studies  of  food  distribution 
channels  in  emerging  markets, 
including  infiastructural  impediments 
to  U.S.  exports;  such  studies  should  be 
specific  in  their  focus  and  may  include 
cross-commodity  activities  which  focus 
on  problems,  e.g.,  distribution,  which 
affect  more  than  one  industry. 
Examples:  grain  storage  handling  and 
inventory  systems  development; 
distribution  infrastructure  development; 

— Projects  that  specifically  address 
various  constraints  to  U.S.  exports, 
including  sanitary  and  phytosanitary 
issues  and  other  non-tariff  barriers. 
Examples:  seminars  on  U.S.  food  safety 
standards  and  regulations;  assessing  and 
addressing  pest  and  disease  problems 
that  inhibit  U.S.  product  exports; 

— ^Assessments  and  follow  up 
activities  designed  to  improve  country- 
wide food  and  business  systems,  to 
reduce  trade  barriers,  to  increase 
prospects  for  U.S.  trade  and  investment 
in  emerging  markets,  and  to  determine 
the  potential  use  for  general  export 
credit  guarantees  for  conmiodities, 
facilities  and  services.  Examples: 
product  needs  assessments  and  market 
analysis;  assessments  for  using  facilities 
credits  to  address  infrastructural 
impediments; 

— ^Projects  that  help  foreign 
governments  collect  and  use  market 
information  and  develop  free  trade 
policies  that  benefit  American  exporters 
as  well  as  the  target  country  or 
countries.  Examples:  agricultural 
statistical  analysis;  development  of 
market  information  systems;  policy 
analysis; 

— Short-term  training  in  broad  aspects 
of  agriculture  and  agribusiness  trade 
.  that  will  benefit  U.S.  exporters, 
including  seminars  and  training  at  trade 
shows  designed  to  expand  the  potential 
for  U.S.  agricultural  exports  by  focusing 
on  the  trading  system.  Examples:  retail 
training;  marketing  seminars; 
transportation  seminars;  training  keyed 
to  opening  new  or  expanding  existing 
markets. 

■  The  Program  funds  technical 
assistance  activities  on  a  project-by- 
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project  basis.  EMP  funds  may  not  be 
used  to  support  normal  operating  costs 
of  individual  organizations,  nor  as  a 
source  by  which  to  recover  prior 
expenses  from  previous  or  ongoing 
projects.  Ineligible  activities  include 
restaiu^nt  promotions;  branded  product 
promotions  (including  labeling  and 
supplementing  normal  company  sales 
activities  intended  to  increase 
awareness  and  stimulate  sales  of 
branded  products);  advertising; 
administrative  and  operational  expenses 
for  trade  shows;  and  the  preparation  and 
printing  of  brochiues,  flyers,  posters, 
etc.,  except  in  connection  wiUi  specific 
technical  assistance  activities  such  as 
training  seminars.  Other  items  excluded 
from  funding  are  contained  in  the  FY 
2002  EMP  Guidelines. 

Project  Suitability  and  Qualification 
Requirements 

The  underljdng  premise  of  the  EMP  is 
that  there  are  distinctive  characteristics 
of  emerging  agricultural  markets  that 
necessitate  or  benefit  significantly  from 
U.S.  governmental  assistance  before  the 
private  sector  moves  to  develop  these 
markets  through  normal  corporate  or 
trade  promotional  activities.  The 
emphasis  is  on  marketing  opportunities 
where  there  are  risks  that  the  private 
sector  would  not  normally  undertake 
alone.  The  EMP  is  intended  to 
supplement,  not  supplant,  the  efforts  of 
the  U.S.  private  sector  and  it 
complements  the  efforts  of  other  FAS 
marketing  programs.  Once  a  market 
access  issue  has  been  addressed  by  the 
EMP,  further  market  development 
activities  may  be  considered  imder 
other  programs  such  as  GSM-102  or 
GSM-103  credit  guarantee  programs, 
the  Facility  Guarantee  Program,  the 
Supplier  Guarantee  Program,  the  Market 
Access  Program,  or  the  Cooperator 
Program.  Section  108  funds  may  be  used 
to  complement  funding  provided  by  the 
EMP.  ^ 

The  foUovdng  marketing  criteria  will 
be  used  to  determine  the  suitability  of 
projects  for  funding  under  the  EMP: 

1.  Low  U.S.  market  share  and 
significant  market  potential. 

•  Is  there  a  significant  lag  in  U.S. 
market  share  of  a  specific  commodity  in 
a  given  country  or  countries? 

•  Is  there  an  identifiable  obstacle  or 
competitive  disadvantage  facing  U.S. 
exporters  (e.g.,  competitor  financing, 
subsidy,  competitor  market 
development  activity)  or  a  systemic 
obstacle  to  imports  of  U.S.  products  . 
(e.g.,  inadequate  distribution, 
infrastructiue  impediments,  insufficient 
information,  lack  of  financing  options  or 
resources)? 


•  What  is  the  potential  of  a  project  to 
generate  a  significant  increase  in  U.S. 
agricultm^  exports  in  the  near-to 
medium-term?  (Estimates  or  projections 
of  trade  benefits  to  commodity  exports, 
and  the  basis  for  evaluating  such,  must 
be  included  in  EMP  proposals.) 

2.  Recent  change  in  a  market. 

•  Is  there,  for  example,  a  change  in  a 
sanitary  or  phytosanitary  trade  barrier;  a 
change  in  an  import  regime  or  the  lifting 
of  a  trade  embargo;  or  a  shift  in  the 
political  or  financial  situation  in  a 
country? 

Application  Requirements  and  Process 

It  is  highly  recommended  that  any 
organization  considering  applying  to  the 
Program  for  FY  2002  first  obtain  a  copy 
of  the  2002  Program  Guidelines.  These 
Guidelines  contain  information  on 
requirements  that  a  proposal  must 
include  in  order  to  be  considered  for 
funding  under  the  Program. 

Requests  for  the  2002  EMP  Guidelines 
and  additional  information  may  be 
obtained  from  the  Marketing  Operations 
Staff  at  the  address  above.  The 
Guidelines  are  also  available  at  the 
following  URL  address:  http:// 
www.fas.usda.gov/mos/em-markets/em- 
markets.html. 

To  assist  FAS  in  making 
determinations  regarding  funding, 
applications  should  be  no  longer  than 
ten  (10)  pages  and  include  the  following 
information:  (a)  Name  of  organization 
submitting  the  proposal;  (b)  Federal  tax 
ID  number  of  submitting  organization; 
(c)  date  of  proposal;  (d)  address, 
telephone  and  fax  numbers  of  the 
organization;  (e)  full  title  of  proposal;  (f) 
constraint  description  activities 
(statement  of  problem  to  be  addressed); 
(g)  objectives  and  detailed  description  of 
project  approach  and  specific;  (h) 
benefits  to  U.S.  agricultural  exports  as  a 
result  of  the  project,  including  specific 
performance  measures;  (i)  target 
country/countries  for  proposed 
activities;  (j)  supporting  market  analysis 
of  the  target  market(s) — brief  economic 
analysis  for  each  commodity  and 
coimtry,  including  current  market 
conditions  and  relevant  trade  data — and 
existing  size  of  U.S.  export  market 
share,  in  dollars  and/or  quantities,  and 
the  basis  or  source(s)  for  this  data;  (k) 
information  on  whether  similar 
activities  are  or  have  previously  been 
funded  in  target  country /countries  (e.g., 
under  FAS's  MAP  and/or  FMD 
programs);  (1)  a  clearly  stated 
explanation  as  to  why  participating 
organization(s)  are  unlikely  to  carry  out 
activities  without  Federal  financial 
assistance;  (m)  projected  starting  date 
(should  be  after  15  July  2002)  and  time 
line(s)  for  project  implementation;  (n) 


detailed,  line  item  project  budget, 
including  other  sources  of  funding  and 
contributions  from  participating 
organizations  (additional  requirements 
are  contained  in  the  2002  Program 
Guidelines)  and  any  third  party 
contributions.  Qualifications  of 
applicant(s)  should  be  included,  but  as 
an  attachment. 

This  notice  is  complemented  by 
concurrent  notices  announcing  other 
foreign  market  development  programs 
administered  by  FAS  including  Die 
Market  Access  Program  (MAP),  the 
Foreign  Market  Development 
Cooperator  (Cooperator)  Program,  the 
Section  108  Program,  and  the  Quality 
Samples  Program  (QSP).  For  FY  2002, 
EMP  applicants  have  the  opportvmity  to 
utilize  the  Unified  Export  Strategy 
(UES)  application  process,  an  online 
system  which  provides  a  means  ibr 
interested  applicants  to  submit  a 
consolidated  and  strategically 
coordinated  single  proposal  that 
incorporates  funding  requests  for  any  or 
all  of  these  programs.  Applicants  are  not 
required  to  use  the  UES,  but  are  strongly 
encouraged  to  do  so  because  it  reduces 
paperwork  and  expedites  the  FAS 
processing  and  review  cycle. 

Applicants  planning  to  use  the  on- ' 
line  system  must  contact  the  Marketing 
Operations  Staff  at  (202)  720-4327  to 
obtain  site  access  information.  A  login 
ID  and  password  will  be  supplied  to  a 
prospective  applicant  upon  request.  A 
"Help"  file  will  be  available  to  assist 
applicants  writh  the  process.  However, 
the  on-line  application  for  the  EMP  will 
not  be  available  until  approximately  late 
January.  Therefore,  all  organisations 
applying  for  funding  assistance  in  FY 
2002  are  urged  to  begin  preparing  their 
applications  in  accordance  with  the 
requirements  contained  herein  and  the 
FY  2002  Program  Guidelines,  and 
provide  this  information  once  the  online 
application  is  available.  A  notice 
concerning  the  availability  of  the  online 
system  will  be  posted  on  the  FAS  web 
site.  A  printed  version  of  the  proposal 
should  also  be  submitted  (using 
WordPerfect,  Word  or  compatible 
format)  to  one  of  the  following 
addresses: 

Hand  Delivery  (including  FedEx, 
DHL.  UPS,  etc.):  Marketing  Operations 
Staff.  Foreign  Agricultural  Service.  U.S. 
Department  of  Agricultiue,  Room  4932- 
South.1400  Independence  Avenue.  SW, 
Washington.  DC  20250-1042. 

U.S.  Postal  Delivery:  Marketing 
Operations  Staff,  Foreign  Agricultural 
Service,  U.S.  Department  of  Agriculture, 
STOP  1042, 1400  hidependence  Ave., 
SW,  Washington,  DC  20250-1042. 
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Allocation  of  Funds 

In  general,  all  qualified  proposals 
received  before  the  application  deadline 
will  compete  for  EMP  funding.  The 
limited  funds  and  the  range  of  emerging 
markets  worldwide  in  which  the  funds 
may  be  used  preclude  CCC  from 
approving  large  budgets  for  individual 
projects.  While  there  is  no  minimum  or 
maximum  amount  set  for  EMP-funded 
projects,  most  are  funded  at  a  level  of 
less  than  $500,000  and  for  a  duration  of 
one  year  or  less.  Multi-year  proposals 
may  be  considered  in  the  context  of  a 
strategic  detailed  plan  of 
implementation.  Fimding  in  such  cases 
is  normally  provided  one  year  at  a  time, 
with  commitments  beyond  the  first  year 
subject  to  interim  evaluations. 

In  general,  priority  consideration  will 
be  given  to  proposals  that  identify  and 
seek  to  address  specific  problems  or 
constraints  in  rural  business  systems  or 
food  and  agribusiness  systems  in 
emerging  markets  through  technical 
assistance  activities  to  expand  or 
maintain  U.S.  agricultural  exports. 
Priority  will  also  be  given  to  those 
proposals  that  include  the  willingness 
of  the  applicant  to  commit  its  own 
funds.  Or  those  of  the  U.S.  industry,  to 
seek  export  opportiuiities  in  an 
emerging  market.  The  percentage  of 
private  funding  proposed  for  a  project 
will  therefore  be  a  critical  factor  in 
determining  which  proposals  are 
funded  under  the  EMP.  Proposals  will 
also  be  judged  on  their  ability  to  provide 
benefits  to  the  organization  receiving 
EMP  funds  and  to  the  broader  industry 
which  that  organization  represents. 

Reporting  Re«iuirements 

A  performance  report  detailing  the 
results  of  each  project  supported  with 
EMP  funds  must  be  submitted  to  the 
Marketing  Operations  Staff  at  the 
address  above.  Because  public  funds  are 
used  to  support  EMP  projects,  these 
reports  will  be  made  available  to  the 
public.  (Complete  final  financial  reports 
are  to  accompany  performance  reports. 

Closing  Date  for  Applications 

The  deadline  for  all  applications  to 
the  EMP  is  5:00  p.m.  Eastern  Standard 
Time,  March  11,  2002.  Aimoimcements 
of  funding  decisions  for  the  EMP  are 
anticipated  sometime  after  mid-July 
2002.- 

Signed  at  Washington,  DC  on  December  31, 
2001. 

Mary  T.  ChamUiss, 

Acting  Administrator,  Foreign  Agricultural 
Service,  and  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  02-432  Filed  1-7-02;  8:45  am] 
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DEPARTMEm-  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Announcement  of  the  Foreign  Market 
Development  Cooperator  Program  for 
Fiscal  Year  2003 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

action:  Notice. 

summary:  Commodity  Credit 
Corporation  is  inviting  proposals  for  the 
Fiscal  Year  2003  Foreign  Market 
Development  Cooperator  Program. 
DATES:  All  applications  must  be 
received  by  5  p.m.  Eastern  Standard 
Time,  March  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture;  Room  4932-S,  STOP  1042, 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250,  (202)  720-4327. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Commodity  Credit  Corporation 
(CCC)  announces  that  applications  are 
being  accepted  for  participation  in  the 
Fiscal  Year  2003  Cooperator 
(Cooperator)  program.  The  program  is 
designed  to  create,  expand,  and 
maintain  foreign  markets  for  United 
States'  agricultural  commodities  and 
products  through  cost-share  assistance. 
Financial  assistance  under  the 
Cooperator  program  will  be  made 
available  on  a  competitive  basis  and 
applications  will  be  reviewed  against 
the  evaluation  criteria  contained  herein. 
The  Cooperator  program  is  administered 
by  the  Foreign  Agricultural  Service 
(FAS). 

Under  the  Cooperator  program,  CCC 
enters  into  agreements  with  nonprofit 
U.S.  trade  organizations  which  have  the 
broadest  possible  producer 
representation  of  the  conunodity  being 
promoted  and  gives  priority  to  ^ose 
organizations  which  are  nationwide  in 
membership  and  scope.  Cooperators 
may  receive  assistance  only  for  the 
promotion  of  generic  activities  which  do 
not  involve  promotions  targeted  directly 
to  consumers.  The  program  generally 
operates  oii  a  reimbursement  basis. 

Authority 

The  Cooperator  program  is  authorized 
by  section  5(f)  of  the  Conunodity  Credit 
Corporation  Charter  Act,  15  U.S.C. 
714c(f).  Cooperator  program  regulations 
appear  at  7  CFR  part  1484. 

Eligible  Applicants 

To  participate  in  the  Cooperator 
program  an  applicant  must  be  a 


nonprofit  U.S.  agricultujral  trade 
organization.  • 

Application  Process 

To  be  considered  for  the  Cooperator 
program  an  applicant  must  submit  to 
the  FAS  information  required  by  the 
Cooperator  program  regulations  set  forth 
in  7  CFR  part  1484.  Incomplete 
applications  and  applications  which  do 
not  otherwise  conform  to  this 
announcement  will  not  be  acceptedfor 
review. 

The  FAS  administers  various  other 
agricultural  export  assistance  programs, 
including  the  Market  Access  Program 
(MAP),  Cochran  Fellowships,  the 
Emerging  Markets  Program,  the  Quality 
Samples  Program,  Section  108  foreign 
ciuTency  program,  and  several  Export 
Credit  Guarantee  programs. 
Organizations  which  are  interested  in 
applying  for  Cooperator  program  funds 
are  encouraged  to  submit  their  requests 
using  the  Unified  Export  Strategy  (UES) 
format.  The  UES  allows  interested 
entities  to  submit  a  consolidated  and 
strategically  coordinated  single  proposal 
that  incorporates  requests  for  funding 
and  recommendations  for  virtually  all 
the  FAS  marketing  programs,  financial 
assistance  programs,  and  market  access 
programs.  The  suggested  UES  format 
encourages  applicants  to  examine  the 
constraints  or  barriers  to  trade  which 
they  face,  identify  activities  which 
would  help  overcome  such 
impediments,  consider  the  entire  pool 
of  complementary  marketing  tools  and 
program  resoiu-ces,  and  establish 
realistic  export  goals.  Applicants  are  not 
required,  however,  to  use  the  UES 
format. 

Organizations  can  submit  applications 
in  the  UES  format  by  two  methods.  The 
first  allows  an  applicant  to  submit 
information  directly  to  the  FAS  through 
the  UES  application  Internet  site.  The 
FAS  highly  recommends  applying  via 
the  Internet,  as  this  format  virtually 
eliminates  paperwork  and  expedites  the 
FAS  processing  and  review  cycle. 
Applicants  also  have  the  option  of 
submitting  electronic  versions  (along 
with  two  paper  copies)  of  their 
applications  to  the  FAS  on  diskette. 

Applicants  planning  to  use  the 
Internet-based  system  must  contact  the 
FAS  Marketing  Operations  Staff  on 
(202)  720-4327  to  obtain  site  access 
information.  The  Internet-based 
application,  including  step-by-step 
instructions  for  its  iise,  is  located  at  the 
following  URL  address:  http:// 
www. fas.  usda.gov/cooperators.btmI. 
Applicants  who  choose  to  submit 
applications  on  diskette  can  download 
the  UES  handbook,  including  the 
suggested  application  format  and 
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instructions,  from  the  following  URL 
address:  http://www.fas.usda.gov/mos/ 
ues/unified.html.  A  UES  handbook  also 
may  be  obtained  by  contacting  the 
Marketing  Operations  Staff  on  (202) 
720-4327. 

All  cooperator  program  applicants, 
whether  applying  via  the  Internet  on 
diskette,  also  must  submit  by  March  11, 
2002,  via  hand  delivery  or  U.S.  mail,  an 
original  signed  certification  statement  as 
specified  in  7  CFR  section 
1484.20(a)(14).  The  UES  handbook 
contains  an  acceptable  certification 
format. 

Any  organization  which  is  not 
interested  in  applying  for  the 
Cooperator  program  but  would  like  to 
request  assistance  through  one  of  the 
other  programs  mentioned  should 
contact  the  Marketing  Operations  Staff 
on  (202)  720-4327. 

Review  Process  and  Allocation  Criteria 

The  FAS  allocates  funds  in  a  manner 
which  effectively  supports  the  strategic 
decision-making  initiatives  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993  and  the  USDA's 
Food  and -Agricultural  Policy  (FAP).  In 
deciding  whether  a  proposed  project 
will  contribute  to  the  effective  creation, 
expansion,  or  maintenance  of  foreign 
markets,  the  FAS  seeks  to  identify  a 
clear,  long-term  agricultiual  trade 
strategy  and  a  program  effectiveness 
time  Une  against  which  results  can  be 
measiued  at  specific  intervals  using 
quantifiable  product  or  country  goals. 
The  FAS  also  considers  the  extent  to 
which  a  proposed  project  targets 
markets  with  the  greatest  growth 
potential.  These  factors  are  part  of  the 
FAS  resource  allocation  strategy  to  fund 
applicants  who  can  demonstrate 
performance  and  address  the  objectives 
of  the  GPRA  and  FAP. 

Following  is  a  description  of  the  FAS 
process  for  reviewing  applications  and 
the  criteria  for  allocating  available 
Cooperator  program  funds. 

(1)  Phase  1 — Sufficiency  Review  and 
Fas  Divisional  Review 

Applications  received  by  the  closing 
date  will  be  reviewed  by  the  FAS  to 
determine  eligibility  of  the  applicants 
and  the  completeness  of  the 
applications.  These  requirements  appear 
at  §  1484.14  and  §  1484.20  of  the 
Cooperator  program  regulations. 
Applications  which  meet  the 
application  requirements  then  will  be 
further  evaluated  by  the  proper  FAS 
Commodity  Division.  The  Divisions  will 
review  each  application  against  the 
criteria  listed  in  §  1484.21  and  §  1484.22 
of  the  Cooperator  program  regulations. 
The  purpose  of  this  review  is  to  identify 


meritorious  proposals  and  the 
recommend  an  appropriate  funding 
level  for  each  application  based  upon 
these  criteria. 

(2)  Phase  2 — Competitive  Review 

Meritorious  applications  then  will  be 
passed  on  to  the  Office  of  the  Deputy 
Administrator,  Commodity  and 
Marketing  Programs,  for  the  piupose  of 
allocating  available  funds  among  the 
applicants.  Applications  which  pass  the 
Divisional  Review  will  compete  for 
funds  on  the  basis  of  the  following 
allocation  criteria  (the  number  in 
parentheses  represents  a  percentage 
weight  factor): 

(a)  Contribution  Level  (40) 

•  The  applicant's  6-year  average  share 
(1998-2003)  of  all  contributions 
(contributions  may  include  cash  and 
goods  and  services  provided  by  U.S. 
entities  in  support  of  foreign  market 
development  activities)  compared  to 

•  The  applicant's  6-year  average  share 
(1998-2003)  of  all  Cooperator  mailieting 
plan  budgets. 

(b)  Past  Export  Performance  (20*) 

•  The  6-year  average  share  (1997- 
2002)  of  the  value  of  exports  promoted 
by  the  applicant  compared  to 

•  The  applicant's  6-year  average  share 
(1997-2002)  of  all  Cooperator  marketing 
plan  budgets  plus  a  6-year  average  share 
(1996-2001)  of  foreign  overhead 
provided  for  co-location  within  a  U.S. 
agricultural  trade  office. 

(c)  Past  Demand  Expansion  Performance 
(20) 

•  The  6-year  average  share  (1997- 
2002)  of  the  total  value  of  world  trade 
of  the  commodities  promoted  by  the 
applicant  compared  to 

•  The  applicant's  6-year  average  share 
(1997-2002)  of  all  Cooperator  marketing 
plan  budjgets  plus  a  6-year  average  share 
(1996-2001)  of  MAP  program  ceiling 
levels  and  a  6-year  average  share  (1996- 
2001)  of  foreign  overhead  provided  for 
co-location  within  a  U.S.  agricultural 
trade  office. 

(d)  Future  Demand  Expansion  Goals 
(10) 

•  The  project  total  dollar  value  of 
world  trade  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
2008  compared  to 

•  The  applicant's  requested  funding 
level. 

(e)  Accuracy  of  Past  Demand  Expansion 
Projects  (10) 

•  The  actual  dollar  value  share  of 
world  trade  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
2001  compared  to 


•  The  applicant's  past  projected  share 
of  world  trade  of  the  commodities  being 
promoted  by  the  applicant  for  the  year 
2001,  as  specified  in  the  1998 
Cooperator  program  application. 

The  Commodity  Divisions' 
recommended  funding  level  for  each 
applicant  is  converted  to  a  percentage  of 
the  total  Cooperator  program  funds 
available  then  multiplied  by  the  total 
weight  factor  to  determine  the  amount 
of  funds  allocated  to  each  applicant. 

Closing  Date  for  Applications 

All  Internet-based  applications  must 
be  properly  submitted  by  5  p.m.  Eastern 
Standard  Time,  March  11,  2002.  Signed 
certification  statements  also  must  be 
received  by  that  time  at  one  of  the 
addresses  listed  below. 

All  applications  on  diskette  (with  two 
accompanying  paper  copies  and  a 
signed  certification  statement)  and  any 
o^er  applications  must  be  received  by 
5  p.m.  Eastern  Standard  Time,  March 
11,  2002,  at  one  of  the  following 
addresses: 

Hand  Delivery  (including  FedEx, 
DHL,  UPS,  etc.):  U.S.  Department  of 
Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
Room  4932-S, 1400  Independence 
Avenue,  SW,  Washington.  DC  20250- 
1042. 

U.S.  Postal  Delivery:  U.S.  Department 
of  Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
STOP  1042, 1400  Independence  Ave.. 
SW,  Washington,  DC  20250-1042. 

Signed  at  Washington,  DC  on  December  31, 
2001. 

Mary  T.  Chambliss, 

Acting  Administrator,  Foreign  Agricultural 
Service,  and  Vice  President,  Commodity 
Credit  Corporation. 
[FR  Doc.  02-433  Filed  1-7-02;  8:45  am] 
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DEPARTIMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Announcement  of  ttie  Market  Access 
Program  for  Fiscal  Year  2002 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice. 

SUMMARY:  Commodity  Credit 
Corporation  is  inviting  proposals  for  the 
Fiscal  Year  2002  Market  Access 
Program. 

DATES:  All  applications  must  be 
received  by  5  p.m.  Eastern  Standard 
Time,  March  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
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Agricultural  Service,  U.S.  Department  of 
Agriculture.  Room  4932-S,  STOP  1042. 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250,  (202)  720-4327. 
SUPPI^MENTARY  INFORMATION: 


litCc 


Introduction 

The  Commodity  Credit  Corporation 
(CCC)  annoimces  that  applications  are 
being  accepted  for  participation  in  the 
Fiscal  Year  2002  Market  Access  Program 
(MAP).  The  MAP  is  designed  to  create, 
expand  and  maintain  foreign  markets 
for  United  States'  agricultival 
commodities  and  products  through  cost- 
share  assistance.  Financial  assistance 
under  the  MAP  will  be  made  available 
on  a-competitive  basis  and  applications 
will  be  reviewed  against  the  evaluation 
criteria  contained  herein.  The  MAP  is 
administered  by  the  Foreign 
Agricultural  Service  (FAS). 

Under  the  MAP,  CCC  enters  into 
agreements  with  eligible  participants  to 
share  the  costs  of  certain  overseas 
marketing  and  promotion  activities. 
MAP  participants  may  receive 
assistance  for  either  generic  or  brand 
promotion  activities.  The  program 
generally  operates  on  a  reimbursement 
basis. 

Authority  | 

The  MAP  is  authorized  under  section 
203  of  the  Agricultural  Trade  Act  of 
1978,  as  amended.  MAP  regulations 
appear  at  7  CFR  part  1485. 

Eligible  Applicants 

To  participate  in  the  MAP  an 
applicant  must  be:  a  nonprofit  U.S. 
agricultiiral  trade  organization,  a 
nonprofit  state  regional  trade  group  (i.e., 
an  association  of  State  Departments  of 
Agriculture),  a  U.S.  agricultural 
cooperative,  a  State  agency,  or  a  small- 
sized  U.S.  commercial  entity  (other  than 
a  cooperative  or  producer  association). 

Available  Funds 

$90  million  of  cost-share  assistance 
may  be  obligated  imder  this 
announcement  to  eligible  MAP 
applicants. 


Application  Process 

To  be  considered  for  the  MAP  an 
applicant  must  submit  to  die  FAS 
information  required  by  the  MAP 
regulations  set  forth  in  7  CFR  part  1485. 
Incomplete  applications  and 
applications  which  do  not  otherwise 
conform  to  this  announcement  will  not 
be  accepted  for  review. 

The  FAS  administers  various  other 
agricultural  export  assistance  programs 
including  the  Foreign  Market 
Development  Cooperator  (Cooperator) 
program,  Cochran  Fellowships,  the 


Emerging  Markets  Program,  the  Quality 
Samples  Program,  the  Section  108 
foreign  currency  program,  and  several 
Export  Credit  Guarantee  programs. 
Organizations  which  are  interested  in 
applying  for  MAP  funds  are  encouraged 
to  submit  their  requests  using  the 
Unified  Export  Strategy  (UES)  format. 
The  UES  allows  interested  entities  to 
submit  a  consolidated  and  strategically 
coordinated  single  proposal  that 
incorporates  requests  for  funding  and 
recommendations  for  virtually  all  the 
FAS  marketing  programs,  financial 
assistance  programs,  and  market  access 
programs.  The  suggested  UES  format 
encourages  applicants  to  examine  the 
constraints  or  barriers  to  trade  which 
they  face,  identify  activities  which 
would  help  overcome  such 
impediments,  consider  the  entire  pool 
of  complementary  marketing  tools  and 
program  resources,  and  establish 
realistic  export  goals.  Applicants  are  not 
required,  however,  to  use  the  UES 
format. 

Organizations  can  submit  applications 
in  the  UES  format  by  two  methods.  The 
first  allows  an  applicant  to  submit 
information  directly  to  the  FAS  through 
the  UES  application  Internet  site.  The 
FAS  highly  recommends  applying  via 
the  Internet,  as  this  format  virtually 
eliminates  paperwork  and  expedites  the 
FAS  processing  and  review  cycle. 
Applicants  also  have  the  option  of 
submitting  electronic  versions  (along 
with  two  paper  copies)  of  their 
applications  to  the  FAS  on  diskette. 

Applicants  planning  to  use  the 
Internet-based  system  must  contact  the 
FAS  Marketing  Operations  Staff  on 
(202)  720-4327  to  obtain  site  access 
information.  The  Internet-based 
application,  including  step-by-step 
instructions  for  its  use,  is  located  at  the 
following  URL  address:  http:// 
www.fas.  usda.gov/coopeTators.html. 

Applicants  who  choose  to  submit 
applications  on  diskette  can  download 
the  UES  handbook,  including  the 
suggested  application  format  and 
instructions,  from  the  following  URL 
address:  http://www.fas.usda.gov/mos/ 
ues/unified.html.  A  UES  handbook  also 
may  be  obtained  by  contacting  the 
Marketing  Operations  Staff  on  (202) 
720-4327. 

All  MAP  ^plicants,  whether 
appl)ing  via  the  Internet  or  diskette, 
also  must  submit  by  March  11,  2002,  via 
hand  delivery  or  U.S.  mail,  an  original 
signed  certification  statement  as 
specified  in  7  CFR  1485.13(a)(2)(i)(G). 
The  UES  handbook  contains  an 
acceptable  certification  format. 

Any  organization  which  is  not 
interested  in  applying  for  the  MAP  but 
would  like  to  request  assistance  through 


one  of  the  other  programs  mentioned 
should  contact  the  Marketing 
Operations  Staff  on  (202)  720-4327. 

Review  Process  and  Allocation  Criteria 

The  FAS  allocates  funds  in  a  manner 
which  effectively  supports  the  strategic 
decision-making  initiatives  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993  and  the  USDA's 
Food  and  Agricultural  Policy  (FAP).  In 
deciding  whether  a  proposed  project 
will  contribute  to  the  effective  creation, 
expansion,  or  maintenance  of  foreign 
markets,  the  FAS  seeks  to  identify  a 
clear,  long-term  agricultiual  trade 
strategy  and  a  program  effectiveness 
time  line  against  which  results  can  be 
measured  at  specific  intervals  using 
quantifiable  product  or  coimtry  goals. 
The  FAS  also  considers  ^the  extent  to 
which  a  proposed  project  targets 
markets  with  the  greatest  growth 
potential.  These  factors  are  part  of  the 
FAS  resource  allocation  strategy  to  fund 
applicants  who  can  demonstrate 
performance  and  address  the  objectives 
of  the  GPRA  and  FAP. 

Following  is  a  description  of  the  FAS 
process  for  reviewing  applications  and 
the  criteria  for  allocating  available  MAP 
funds. 

(1)  Phase  1 — Sufficiency  Review  and 
FAS  Divisional  Review 

Applications  received  by  the  closing 
date  will  be  reviewed  by  the  FAS  to 
determine  the  eligibility  of  the 
applicants  and  the  completeness  of  the 
applications.  These  requirements  appear 
at  §  1485.12  and  §  1485.13  of  the  MAP 
regulations.  Applications  which  meet 
the  reqiiirements  then  will  be  further 
evaluated  by  the  proper  FAS 
Commodity  Division.  The  Divisions  will 
review  eadi  application  against  the 
criteria  listed  in  §  1485.14  of  the  MAP 
regulations.  The  purpose  of  this  review 
is  to  identify  meritorious  proposals  and 
to  recommend  an  appropriate  funding 
level  for  each  application  based  upon 
these  criteria. 

(2)  Phase  2 — Competitive  Review 

Meritorious  applications  then  will  be 
passed  on  to  the  Office  of  the  Deputy 
Administrator.  Commodity  and 
Marketing  Programs,  for  the  purpose  of 
allocating  available  funds  among  the 
applicants.  Applications  which  pass  the 
Divisional  Review  will  compete  for 
funds  on  the  basis  of  the  following 
allocation  criteria  (the  number  in 
parentheses  represents  a  percentage 
weight  factor): 

(a)  Applicant's  Contribution  Level  (40) 

•  The  applicant's  4-year  average  share 
(1999-2002)  of  all  contributions  (cash 
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and  goods  and  services  provided  by  U.S. 
entities  in  support  of  overseas  marketing 
and  promotion  activities)  compared  to 

•  The  applicant's  4-year  average  share 
(1999-2002)  of  the  funding  level  for  all 
MAP  participants. 

(b)  Past  Performance  (30) 

•  The  3-year  average  share  (1999- 
2001)  of  the  value  of  exports  promoted 
by  the  applicant  compared  to 

•  The  applicant's  2-year  average  share 
(2000-2001)  of  the  funding  level  for  all 
MAP  applicants  plus,  for  those  groups 
participating  in  the  Cooperator  program, 
the  2-year  average  share  (2001-2002)  of 
Cooperator  marketing  plan  budgets,  and 
the  2-year  average  share  (2000-2001)  of 
foreign  overhead  provided  for  co- 
location  within  a  U.S.  agricultiual 
office; 

(c)  Projected  Export  Goals  (15) 

•  The  total  dollar  value  of  projected 
exports  promoted  by  the  applicant  for 
2002  compared  to 

•  The  applicant's  requested  funding 
level; 

(d)  Accuracy  of  Past  Projections  (15) 

•  Actual  exports  for  2000  as  reported 
in  the  2002  MAP  application  compared 
to 

•  Past  projections  of  exports  for  2000 
as  specified  in  the  2000  MAP 
application. 

The  Commodity  Divisions' 
recommended  funding  level  for  each 
applicant  is  converted  to  a  percentage  of 
the  total  MAP  funds  available  then 
multiplied  by  the  total  weight  factor  as 
described  above  to  determine  the 
amoimt  of  funds  allocated  to  each 
applicant. 

Closing  Date  for  Applications 

All  Internet-based  applications  must 
be  properly  submitted  by  5  p.m.  Eastern 
Standard  Time.  March  11,  2002.  Signed 
certification  statements  also  must  be 
received  by  that  time  at  one  of  the 
addresses  listed  below. 

All  applications  on  diskette  (with  two 
accompanying  paper  copies  and  a 
signed  certification  statement)  and  any 
other  applications  must  be  received  by 
5  p.m.  Eastern  Standard  Time,  March 
11,  2002,  at  one  of  the  following 
addresses: 

Hand  Delivery  (including  FedEx, 
DHL,  UPS,  etc.):  U.S.  Department  of 
Agricultvue,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
Room  4932-S,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1042. 

U.S.  Postal  Delivery:  U.S.  Department 
of  Agriculture,  Foreign  Agricultviral 
Service,  Marketing  Operations  Staff, 


STOP  1042. 1400  Independence  Ave.. 
SW.  Washington,  DC  20250-1042. 

Signed  at  Washington,  DC  on  December  31, 
2001. 

Mary  T.  Chambliss, 

Acting  Administrator,  Foreign  Agricultural 
Service,  and  Vice  President,  Commodity 
Credit  Corporation. 
[FR  Doc.  02-431  Filed  1-7-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Announcement  of  the  Quality  Samples 
Program  for  Fiscal  Year  2002 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice. 

summary:  Commodity  Credit 
Corporation  is  inviting  proposals  for  the 
FY  2002  Quality  Samples  Program. 
DATES:  All  proposals  must  be  received 
by  5  p.m.  Eastern  Standard  Time,  March 
11, 2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  U.S.  Department  of 
Agriculture,  Room  4932-S,  STOP  1042, 
1400  Independence  Ave.,  SW, 
Washington,  DC  20250-1042,  (202)  720- 
4327. 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Commodity  Credit  Corporation 
(CCC)  announces  that  proposals  are 
being  accepted  for  participation  in  the 
Fiscal  Year  2002  Quality  Samples 
Program  (QSP).  The  QSP  is  designed  to 
encourage  the  development  and 
expansion  of  export  markets  for  U.S. 
agricultural  commodities  by  assisting 
U.S.  entities  in  providing  commodity 
samples  to  potential  foreign  importers  to 
promote  a  better  understanding  and 
appreciation  for  the  high  quality  of  U.S. 
agricultural  commodities.  CCC  will 
review  all  proposals  it  receives  against 
the  evaluation  criteria  contained  herein 
and  award  QSP  funds  on  a  competitive 
basis.  Financial  assistance  will  be  made 
available  on  a  reimbursement  basis. 

Under  the  QSP,  CCC  enters  into 
agreements  with  those  entities  whose 
proposals  have  been  accepted.  The  QSP 
agreement  between  CCC  and  the 
participant  will  include  the  maximum 
amount  of  CCC  funds  that  may  be  used 
to  reimburse  certain  activity  costs  which 
have  been  approved  by  CCC  and  paid  by 
the  QSP  participant.  QSP  participants 
will  be  responsible  for  procuring  (or 
arranging  for  the  procurement  of) 
commodity  samples,  exporting  the 


samples,  and  providing  the  technical 
assistance  necessary  to  facilitate 
successful  use  of  the  samples  by 
importers.  A  QSP  participant  will  be 
reimbursed  after  CCC  reviews  its 
reimbursement  claim  and  determines 
that  the  claim  is  complete.  CCC  will  not 
reimburse  the  costs  of  providing 
technical  assistance.  QSP  agreements 
are  subject  to  review  and  verification  by 
the  Foreign  Agricultural  Service's  (FAS) 
Compliance  Review  Staff.  Upon  request, 
a  QSP  participant  shall  provide  to  CCC 
the  original  documents  which  support 
the  participant's  reimbursement  claims. 
CCC  may  deny  a  claim  for 
reimbursement  if  the  claim  is  not 
supported  by  adequate  documentation. 
Cash  advances  will  not  be  made 
available  to  any  QSP  participant. 

The  QSP  is  administered  by  FAS. 
This  notice  supercedes  any  prior  notices 
concerning  the  QSP. 

'  Authority 

The  QSP  is  authorized  under  section 
5(f)  of  the  CCC  Charter  Act,  15  U.S.C. 
714c(f). 

Available  Funds 

$2.5  million  of  cost-share  assistance 
may  be  obligated  under  this 
announcement. 

General  Scope  of  QSP  Projects 

QSP  projects  are  the  activities 
undertaken  by  a  QSP  participant  to 
provide  an  appropriate  sample  of  a  U.S. 
agricultural  commodity  to  a  foreign 
importer,  or  a  group  of  foreign 
importers,  in  a  given  market.  The 
purpose  of  the  project  is  to  provide 
information  to  an  appropriate  target 
audience  regarding  the  attributes, 
characteristics,  and  proper  use  of  the 
U.S.  commodity.  A  QSP  project 
addresses  a  single  tnarket/commodity 
combination.  As  a  general  matter,  QSP 
projects  should  conform  to  the 
following  guidelines: 

•  Projects  should  benefit  the 
represented  U.S.  industry  and  not  a 
specific  company  or  brand; 

•  Projects  should  develop  a  new 
market  for  a  U.S.  product,  promote  a 
new  U.S.  product,  or  promote  a  new  use 
for  a  U.S.  product,  rather  than  promote 
the  substitution  of  one  established  U.S. 
product  for  another; 

•  Sample  commodities  provided 
under  a  QSP  project  must  be  in 
sufficient  supply  and  available  on  a 
commercial  basis; 

•  The  QSP  project  must  either  subject 
the  commodity  sample  to  further 
processing -or  substantial  transformation 
in  the  importing  country',  or  the  sample 
must  be  used  in  technical  seminars 
designed  to  demonstrate  to  an 
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appropriate  target  audience  the  proper 
preparation  or  use  of  the  sample  in  the 
creation  of  an  end  product; 

•  Samples  provided  in  a  QSP  project 
shaU  not  be  directly  used  as  part  of  a 
retail  promotion  or  supplied  directly  to 
consumers;  and 

•  Samples  shall  be  in  quantities  less 
than  a  typical  commercial  sale  and 
limited  to  the  amount  sufficient  to 
achieve  the  project  goal  (e.g.,  not  more 
than  a  full  commercial  mill  nm  in  the 
destination  country). 

QSP  projects,  shall  target  foreign 
importers  and  target  audiences  who: 

•  Have  not  previously  purchased  the 
U.S.  commodity  which  will  be  shipped 
imder  the  QSP; 

•  Are  imfamiliar  with  the  variety, 
quality  attribute,  or  end-use 
characteristic  of  the  U.S.  commodity 
which  will  be  shipped  imder  the  QSP; 

•  Have  been  unsuccessful  in  previous 
attempts  to  import,  process,  and  market 
the  U.S.  commodity  which  will  be 
shipped  under  the  QSP  (e.g.,  because  of 
improper  specification,  blending,  or 
formulation;  or  sanitary  or 
phytosanitary  (SPS)  issues); 

•  Are  interested  in  testing  or 
demonstrating  the  benefits  of  the  U.S. 
commodity  which  will  be  shipped 
under  the  QSP;  or 

•  Need  technical  assistance  in 
processing  or  using  the  U.S.  commodity 
which  will  be  shipped  under  the  QSP. 

Major  Changes  From  the  FY  2001 
Froffnm 

Due  to  limited  funding,  the  FY  2001 
program  limited  the  number  of  projects 
which  could  be  undertaken  by  a 
participant.  Under  this  announcement, 
the  niunber  of  projects  per  participant 
will  not  be  limited. 

TTie  FY  2001  program  limited  the 
funding  to  $50,000  of  QSP 
reimbursement.  Under  this 
annoimcement,  projects  will  be  limited 
to  $60,000  of  QSP  reimbiusement. 
Projects  comprised  of  technical 
preparation  seminars;  that  is,  projects 
which  do  not  include  further  processing 
or  substantial  transformation;  will 
remain  limited  to  $10,000  of  QSP 
reimbursement,  as  these  projects  require 
smaller  samples.  Under  the  QSP, 
participants  may  be  reimbiused  for 
certain  costs  of  purchasing  and 
transporting  commodity  samples. 
Although  providing  technical  assistance 
is  required  for  all  projects,  costs  of 
providing  the  actual  technical  assistance 
will  not  be  reimbiused  imder  the  QSP. 

Proposal  Process  j 

In  order  to  be  considered  for 
participation  in  the  QSP,  interested 
parties  should  submit  proposals  to  FAS 


as  described  in  this  notice.  QSP 
proposals  must  contain  complete 
information  about  the  proposed 
projects.  This  notice  is  complemented 
by  conciurent  notices  announcing  four 
other  foreign  market  development 
programs  administered  by  FAS, 
including  the  Market  Access  Program 
(MAP),  the  Foreign  Market  Development 
Cooperator  (Cooperator)  Program,  the 
Emerging  Markets  Program,  and  the 
Section  108  Foreign  Currency  Program. 

The  MAP  and  Cooperator  Program 
notices  detail  a  Unified  Export  Strategy 
(UES)  application  process  which 
provides  a  means  for  interested 
applicants  to  submit  a  consolidated  and 
strategically  coordinated  single  proposal 
that  incorporates  funding  requests  for 
any  or  all  of  these  programs.  Some 
applicants  to  the  QSP,  particularly  those 
who  also  are  applying  for  funding  imder 
the  MAP  or  Cooperator  Program,  are 
encouraged  to  use  the  UES  application 
process.  The  Internet-based  UES 
application,  including  step-by-step 
instructions  for  its  use,  is  located  at  the 
following  URL  address:  http:// 
www.fas.  usda.gov/cooperators.htinl. 
Other  applicants  should  follow  the 
application  procedures  contained  in  this 
notice. 

Entities  interested  in  participating  in 
the  QSP  are  not  required  to  submit 
proposals  in  any  specific  format; 
however,  FAS  recommends  that 
proposals  contain,  at  a  minimiun,  the 
following: 

(a)  Organizational  information, 
including: 

•  Organization's  name,  address.  Chief 
Executive  Officer  (or  designee),  and 
Federal  Tax  Identification  Number 
(TIN); 

•  Type  of  organization; 

•  Name,  telephone  number,  fax 
number,  and  e-mail  address  of  the 
primary  contact  person; 

•  A  description  of  the  organization 
and  its  membership; 

•  A  description  of  the  organization's 
prior  export  promotion  experience;  and 

•  Adescriptionof  the  organization's 
experience  in  implementing  an 
appropriate  trade/technical  assistance 
component; 

(b)  Market  information,  including: 

•  An  assessment  of  the  market; 

•  A  long-term  strategy  in  the  market; 
and 

•  U.S.  export  value/voliune  and 
market  share  (historic  and  goals)  for 
1998-2004; 

(c)  Project  information,  including: 

•  A  brief  project  title; 

•  Amoimt  of  funding  requested; 

•  A  brief  description  of  the  specific 
market  development  trade  constraint  or 
opportunity  to  be  addressed  by  the 


project,  performance  measures  for  the 
years  2002-2004  which  will  be  used  to 
measure  the  effectiveness  of  the  project, 
a  benchmark  performance  measure  for 
2001,  the  viability  of  long  term  sales  to 
this  market,  the  goals  of  the  project,  and 
the  expected  benefits  to  the  represented 
industry; 

•  A  description  of  the  activities 
planned  to  address  the  constraint  or 
opportimity,  including  how  the  sample 
will  be  used  in  the  end-use  performance 
trial,  the  attributes  of  the  sample  to  be 
demonstrated  and  their  end-use  benefit, 
and  details  of  the  trade/technical 
servicing  component  (including  who 
will  provide  and  who  will  fund  this 
component); 

•  A  sample  description  (i.e., 
conunodity,  quantity,  quality,  tjrpe,  and 
grade),  including  a  justification  for 
selecting  a  sample  with  such 
characteristics  (this  justification  should 
explain  in  detail  why  the  project  could 
not  be  effective  with  a  smaller  sample); 

•  An  itemized  list  of  all  estimated 
costs  associated  with  the  project  for 
which  reimbursement  will  be  sought; 
and 

•  The  importer's  role  in  the  project 
regarding  handling  and  processing  the 
commodity  sample; 

(d)  Information  indicating  all  funding 
soiuces  and  amounts  to  be  contributed 
by  each  entity  that  will  supplement 
implementation  of  the  proposed  project. 
This  may  include  the  organization  that 
submitted  the  proposal,  private  industry 
entities,  host  governments,  foreign  third 
parties,  CCC,  FAS,  or  other  Federal 
agencies.  Contributed  resources  may 
include  cash,  goods,  and  services. 

Review  Process 

Proposals  will  be  evaluated  by  the 
applicable  FAS  commodity  division. 
The  divisions  will  review  each  proposal 
against  the  factors  described  below.  The 
pmpose  of  this  review  is  to  identify 
meritorious  proposals,  recommend  an 
appropriate  funding  level  for  each 
proposal  based  upon  these  factors,  and 
submit  the  proposals  and  funding 
recommendations  to  the  Deputy 
Administrator,  Commodity  and 
Marketing  Programs. 

FAS  will  use  the  following  criteria  in 
evaluating  proposals: 

•  The  ability  of  the  organization  to 
provide  an  experienced  staff  with  the 
requisite  techiiical  and  trade  experience 
to  execute  the  proposal; 

•  The  extent  to  which  the  proposal  is 
targeted  to  a  market  in  which  the  United 
States  is  generally  competitive; 

•  The  potentijd  for  expanding 
commercial  sales  in  the  proposed 
market; 
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•  The  nature  of  the  specific  market 
constraint  or  opportunity  involved  and 
how  well  it  is  addressed  by  the 
proposal; 

•  The  extent  to  which  the  importer's 
contribution  in  terms  of  handling  and 
processing  enhances  the  potential 
outcome  of  the  project; 

•  The  amount  of  reimbursement 
requested  and  the  oi^anization's 
willingness  to  contribute  resources, 
including  cash  and  goods  and  services 
of  the  U.S.  industry  and  foreign  third 
parties;  and 

•  How  well  the  proposed  technical 
assistance  component  assures  that 
performance  trials  will  effectively 
demonstrate  the  intended  end-use 
benefit. 

Highest  priority  for  funding  under  this 
announcement  will  be  given  to 
meritorious  proposals  which  target 
coimtries  which  meet  either  of  the 
following  criteria: 

•  Per  capita  income  less  than  $9,265 
(the  ceiling  on  upper  middle  income 
economies  as  determined  by  the  World 
Bank  (World  Development  Indicators 
2001));  and  population  greater  than  1 
million.  Proposals  may  address  suitable 
regional  groupings,  for  example,  the 
islands  of  the  Caribbean  Basin;  or 

•  U.S.  market  share  of  imports  of  the 
commodity  identified  in  the  proposal  of 
10  percent  or  less. 

Agreements 

Following  approval  of  a  proposal, 
CCC  will  enter  into  an  agreement  with 
the  organization  that  submitted  the 
proposal.  Agreements  will  incorporate 
the  details  of  each  project  as  approved 
by  FAS.  Each  agreement  will  identify 
terms.^nd  conditions  piusuant  to  which 
CCC  will  reimburse  certain  costs  of  each 
project.  Agreements  will  also  outline  the 
responsibilities  of  the  participant, 
including,  but  not  limited  to, 
prociuement  (or  arranging  for 
prociuement)  of  the  commodity  sample 
at  a  fair  market  price,  arranging  for 
shipment  of  the  commodity  sample 
within  the  time  limit  specified  in  the 
agreement  (organizations  should 
endeavor  to  ship  commodities  within  6 
months  of  effective  date  of  agreement), 
compliance  with  cargo  preference 
requirements  (shipment  on  Uiiited 
States  flag  vessels,  as  required), 
compliance  with  the  Fly  American  Act 
requirements  (shipment  on  United 
States  air  carriers,  as  required),  timely 
and  effective  implementation  of 
technical  assistance,  and  submission  of 
a  written  evaluation  report  within  90 
days  of  expiration  of  the  agreement. 
Evaluation  reports  should  address  all 
performance  measiues  which  were 
presented  in  the  proposal. 


Qosing  Date  for  Proposals 

All  proposals  must  be  submitted  in 
duplicate  and  received  by  5  p.m. 
Eastern  Standard  Time,  March  11,  2002, 
at  one  of  the  following  addresses: 

Hand  Delivery  (including  FedEx, 
UPS,  etc.):  U.S.  Department  of 
Agricultiure.  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
Room  4932-S,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1042. 

U.S.  Postal  Delivery:  U.S.  Department 
of  Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
STOP  1042, 1400  hidependence  Ave., 
SW.,  Washington,  DC  20250-1042. 

Signed  at  Washington,  DC  on  December  31, 
2001. 

Mary  T.  Chambliss, 

Acting  Administrator,  Foreign  Agricultural 
Service,  and  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  02-434  Filed  1-7-02;  8:45  ami 
BILUNG  CODE  3410-10-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  Inspection  Service 
[Dockat  No.  01-035N] 

National  Advisory  Committee  on 
Microbiological  Crtterta  for  Foods 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting; 
request  for  comments. 

summary:  The  National  Advisory 
Committee  on  Microbiological  Criteria 
for  Foods  (NACMCF)  will  meet  January 
22-25,  2002.  This  meeting  replaces  the 
NACMCF  meeting  originally  scheduled 
for  September  17-20,  2001.  The  original 
meeting  was  postponed  because  of  the 
September  11,  2001  terrorist  attacks. 

"The  meeting  is  open  to  the  public. 
The  committee  will  discuss  Salmonella 
perfcHmance  standards  in  meat  and 
poultry  products;  Escherichia  coli 
Ol57:H7  in  blade-tenderized,  non-intact 
btef;  the  evaluation  of  hot  holding 
temperatures;  Codex  "Discussion  Paper 
on  Proposed  Draft  Guidelines  for  the 
Validation  of  Food  Hygiene  Control 
Measures,"  and  the  scientific  basis  for 
establishing  safety-based  "use  by"  date 
labeling  for  refrigerated,  ready-to-eat 
foods. 

FSIS  will  finalize  an  agenda  on  or 
before  the  meeting  date  and  post  it  to  its 
Internet  web  page. 

DATES:  The  full  Committee  will  meet  on 
Wednesday,  Thiusday,  and  Friday, 
January  23,  24,  and  25,  2002; 
subcommittee  meetings  will  be  held  on 
January  22  and  23,  2002. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Omni  Shoreham  Hotel  at  2500 
Calvert  St.,  NW,  Washington,  DC  20008. 
Send  an  original  and  two  copies  of 
comments  to  the  Food  Safety  and 
Inspection  Service  Docket  Room:  Docket 
#01-035N,  Room  102  Cotton  Annex 
Building,  300  12th  Street,  SW., 
Washington,  DC  20250.  Comments  may 
also  be  sent  by  facsimile  (202)  205- 
0381.  The  comments  and  the  official 
transcript  of  the  meeting,  when  it 
becomes  available,  will  be  kept  in  the 
FSIS  Docket  Room  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  interested  in  making  a 
presentation,  submitting  technical 
papers,  or  providing  comments  should 
contact  Brenda  Halbrook  (202)  690- 
6600,  Fax  (202)  690-6337,  e-mail 
address:  brenda. halbrook® 
dchqexsl.hqnet.usda.gov,  or  mailing 
address:  Food  Safety  and  Inspection 
Service,  Department  of  Agricultiue, 
Office  of  Public  Health  and  Science, 
Aerospace  Center,  Room  333, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-3700.  Persons 
requiring  a  sign  language  interpreter  or 
other  special  accommodations  should 
notify  Ms.  Halbrook,  by  January  7,  2001. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  NACMCF  was  established  on 
March  18, 1988,  in  response  to  a 
recommendation  of  the  National 
Academy  of  Sciences  for  an  interagency 
approach  to  microbiological  criteria  for 
food,  and  in  response  to  a 
recommendation  of  the  U.S.  House  of 
Representatives  Committee  on 
Appropriations,  as  expressed  in  the 
Rural  Development,  Agricult\u«,  and 
Related  Agencies  Appropriation  Bill  for 
fiscal  1988.  The  Charter  for  the 
NACMCF  is  available  for  viewing  on  the 
FSIS  internet  Web  page  at  http:// 
www.fsis.usda.gov/OA/programs/ 
nacmcf  chart. htm. 

The  NACMCF  provides  scientific 
advice  and  recommendations  to  the 
Secretary  of  Agricultiue  and  the 
Secretary  of  Health  and  Human  Services 
on  public  health  issues  relative  to  the 
safety  and  wholesomeness  of  the  U.S. 
food  supply  including  development  of 
microbiological  criteria  and  review  and 
evaluation  of  epidemiological  and  risk 
assessment  data  and  methodologies  for 
assessing  microbiological  hazards  in 
foods.  The  Committee  also  provides 
advice  to  the  Centers  for  Disease  Control 
and  Prevention  and  the  Departments  of 
Commerce  and  Defense.  Dr.  I.  Kaye 
Wachsmuth,  Deputy  Administrator, 
Office  of  Public  Health  and  Science, 
FSIS,  is  the  Committee  Chair,  Janice  F. 
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Oliver,  Deputy  Director,  Center  for  Food 
Safety  and  Applied  Nutrition,  Food  and 
Drug  Administration,  is  the  Co-Chair, 
and  Brenda  Halbrook,  FSIS,  is  the 
Executive  Secretary. 

At  the  January  22-25,  2002,  meeting 
annoimced  in  this  document,  the 
Committee  will 

•  Discuss  Salmonella  performance 
standards  in  meat  and  poultry  products; 

•  Discuss  Escherichia  coli  Ol57:H7  in 
blade-tenderized,  non-intact  beef; 

•  Discuss  the  evaluation  of  hot 
holding  temperatiues; 

•  Discuss  the  Codex  "Discussion 
Paper  on  Proposed  Draft  Guidelines  for 
the  Validation  of  Food  Hygiene  Control 
Measures,"  and 

•  Discuss  the  scientific  basis  for 
establishing  safety-based  "use  by"  date 
labeling  for  refrigerated,  ready-fo-eat 
foods.  I 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  wiU  announce  the 
meeting  and  provide  copies  of  this 
Federal  Register  publication  in  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
is  commimicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  Web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  tjrpes  of 
information  that  could  affect,  or  would 
be  of  interest  to,  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healUi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  yoiu  request  to 
the  Congressional  and  PubUc  A&irs 
Office,  at  (202)  720-5704. 

Margaret  OIC  Glavin. 

Acting  Administrator. 

(FR  Dec.  02-499  Filed  1-4-02;  11:35  am] 
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DEPARTMENT  OF  AGRICULTURE 
Foreign  Agricultural  Service 

Section  108  Foreign  Currency  Program 

agency:  Foreign  Agricultiual  Service, 

USDA. 

action:  Notice. 

SUMMARY:  The  Foreign  Agricultural 
Service  invites  proposals  from 
interested  parties  to  use  certain  foreign 
currencies  acquired  by  the  United  States 
for  activities  to  expand  markets  for  U.S. 
agricultural  commodities  and  for 
technical  assistance  activities. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultiual  Service,  U.S.  Department  of 
Agriculture.  Room  4932-S,  STOP  1042, 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250-1042,  (202)  720- 
4327.   ' 
SUPPLEMENTARY  INFORMATION: 

Introduction 

The  Foreign  Agricultural  Service 
(FAS)  will  use  available  currencies  of 
the  Dominican  Republic,  Jamaica,  Sri 
Lanka,  and  Tunisia,  to  provide 
assistance  in  market  development  and 
agricultiual  technical  assistance 
activities.  This  use  of  foreign  nurencies 
is  commonly  referred  to  as  the  "section 
108  foreign  currency  program."  These 
foreign  currencies  were  acquired  by 
USDA  pursuant  to  agreements  made 
imder  Title  I  of  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954,  (Pub.  L.  480). 

Title  I,  Pub.  L.  480  authorizes  the  U.S. 
government  to  finance  the  sale  and 
exportation  of  agricidtural  commodities 
to  foreign  govenunents  on  concessional 
terms.  Between  1986  and  1991,  the  U.S. 
entered  into  various  Title  I,  Pub.  L.  480 
agreements  with  foreign  governments, 
on  terms  which  allowed  repayment  to 
the  United  States  in  local  ciurencies. 
Pub.  L.  480  authorizes  the  U.S. 
government  to  use  these  foreign 
ciurencies  to  implement  market 
development  and  agricultiual  technical 
assistance  activities. 

This  annoimcement  supersedes  all 
previous  announcements  regarding  this 
program.  On  February  12,  2001,  FAS 
published  a  notice  in  the  Federal 
Register  (66  FR  9818-9820)  inviting 
proposals  to  use  currencies  of  Costa 
Rica,  Dominican  Republic,  Jamaica,  and 
Tunisia  for  market  development  projects 
and  technical  assistance  activities.  The 
currencies  of  Costa  Rica,  which  were 
available  imder  the  previous 
announcements,  are  no  longer  available. 
The  ciurencies  of  Sri  Lanka  have  been 
added  to  the  list. 


FAS  must  disburse  local  currencies  to 
program  participants,  usually  through 
the  disbursing  officer  in  the  U.S. 
embassy  in  the  country  of  origin.  That 
is,  FAS  may  not  convert  the  local 
ciuTpncy  to  any  other  cmrency  prior  to 
disbiu-sement.  Activities  funded  with 
section  108  ciurencies  are  not  limited  to 
the  country  where  the  currency 
originated.  It  is  the  responsibility  of  the 
recipient  to  arrange  for  receiving  and 
using  the  foreign  currencies  made 
available,  or  converting  the  funds  to 
other  currencies.  At  the  time  of  this 
announcement,  approximately  28 
million  Dominican  Republic  pesos;  210 
million  Jamaica  dollars;  12  million 
Timisia  dinars;  and  1.7  million  Sri 
Lanka  rupees  are  available. 

Proposal  Process 

This  notice  is  complemented  by 
concurrent  notices  announcing  four 
other  foreign  market  development 
programs  administered  by  FAS, 
including  the  Market  Access  Program 
(MAP),  the  Foreign  Market  Development 
Cooperator  (Cooperator)  Program,  the 
Emerging  Markets  Program,  and  the 
Quality  Samples  Program  (QSP).  The 
MAP  and  Cooperator  Program  notices 
detail  a  Unified  Export  Strategy  (UES) 
application  process  which  provides  a 
means  for  interested  applicants  to 
submit  a  consolidated  and  strategically 
coordinated  single  proposal  that 
incorporates  funding  requests  for  any  or 
all  of  these  programs.  Some  applicants 
to  the  section  108  foreign  currency 
program,  particularly  those  who  are 
applying  for  funding  under  more  than 
one  program,  may  wish  to  use  the  UES 
application  process.  The  Internet-based 
UES  application,  including  step-by-step 
instructions  for  its  use,  is  located  at  the 
following  URL  address:  http:// 
www.fas.  usda.gov/cooperators.html. 
Other  applicants,  particularly  those  who 
are  applying  for  funding  only  under  the 
section  108  foreign  currency  program, 
should  follow  the  application 
procedures  contained  in  this  notice. 
Interested  applicants  that  are  unsure  of 
how  to  apply  are  urged  to  contact  the 
Marketing  Operations  Staff  at  the 
address  or  phone  number  above. 

FAS  recommends  that  proposals  to 
participate  in  the  section  108  foreign 
currency  program  contain,  at  a 
minimum,  the  following: 

(a)  Organizational  information, 
including: 

•  Organization's  name,  address,  Chief 
Executive  Officer  (or  designee),  and 
Federal  Tax  Identification  Number 
(TIN): 

•  Type  of  organization,  e.g., 
corporation,  non-profit  organization; 
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•  Name,  telephone  number,  fax 
number,  and  e-mail  address  of  the 
primary  contact  person; 

•  If  a  trade  organization,  a  description 
of  the  organization  and  its  membership; 

•  A  description  of  the  organization's 
prior  export  promotion  experience;  and 

•  A  description  of  the  organization's 
experience  in  implementing  a  trade  or 
technical  assistance  activity; 

(b)  Market  information,  including: 

•  An  assessment  of  the  targeted 
market; 

•  A  long-term  strategy  in  the  market; 
and 

•  U.S.  export  value/ volume  and 
market  share  data  and  goals  for  1999- 
2004; 

(c)  Project  information,  including: 

•  A  brief  project  title; 

•  Request  for  funding  in  one  of  the 
available  foreign  currencies; 

•  A  brief  description  of  the  specific 
market  development  trade  constraint  to 
be  addressed  by  the  project, 
performance  measures  for  the  years 
2002-2004  which  will  be  used  to 
measure  the  effectiveness  of  the  project, 
a  benchmark  performance  measure  for 
2002,  the  viability  of  long  term  sales  to 
this  market,  the  goals  of  the  project,  and 
the  expected  benefits  to  the  represented 
industry; 

•  A  method  for  evaluating  and 
reporting  results; 

•  A  description  of  the  activities 
planned  to  address  the  constraint:  and 

•  An  itemized  list  of  all  estimated 
costs  associated  with  each  project 
activity  for  which  reimbursement  will 
be  sought; 

(d)  Information  indicating  all  funding 
sources  and  amounts  to  be  contributed 
by  each  entity  that  will  supplement 
implementation  of  the  proposed  project. 
This  may  include  the  organization  that 
submitted  the  proposal,  private  industry 
entities,  host  governments,  foreign  third 
parties.  Commodity  Credit  Corporation, 
FAS,  or  other  Federal  agencies. 
Contributed  resources  may  include 
cash,  goods,  and  services;  and, 

(e)  A  completed  Standard  Form  424 
(SF-424).  This  form  is  available  on  the 
Internet  via  the  section  108  fact  sheet  at 
the  following  URL  address:  http:// 
www.fas.usda.gov/info/factsheets/ 
108fact.htm,  or  by  calling  the  contact 
listed  above. 

Review  Process  and  Allocation  Criteria 

The  FAS  allocates  funds  in  a  manner 
which  effectively  supports  the  strategic 
decision-making  initiatives  of  the 
Government  Performance  and  Results 
Act  (GPRA)  of  1993  and  the  USDA's 
Food  and  Agricultural  Policy  (FAP).  In 
deciding  wbether  a  proposed  project 
will  contribute  to  the  effective  creation. 


expansion,  or  maintenance  of  foreign 
markets,  the  FAS  seeks  to  identify  a 
clear,  long-term  agricultural  trade 
strategy  and  a  program  effectiveness 
time  line  against  which  results  can  be 
measured  at  specific  intervals  using 
quantifiable  product  or  country  goals. 
The  FAS  also  considers  the  extent  to 
which  a  proposed  project  targets 
markets  with  the  greatest  growth 
potential.  These  factors  are  part  of  the 
FAS  resource  allocation  strategy  to  fund 
applicants  who  can  demonstrate 
performance  and  address  the  objectives 
of  the  GPRA  and  FAP.  FAS  will  provide 
financial  assistance  under  this  program 
on  a  competitive  basis  and  applications 
wiU  be  reviewed  against  the  evaluation 
criteria  contained  herein.  Proposals  will 
be  evaluated  by  the  applicable  FAS 
commodity  division.  The  divisions  will 
recommend  funding  levels  for  each 
applicant  based  on  a  review  of  the 
applications  against  the  following 
factors: 

•  The  ability  of  the  organization  to 
provide  an  experienced  staff  with  the 
requisite  technical  and  trade  expertise 
to  execute  the  proposal; 

•  The  funding  request  and  the 
organization's  willingness  to  contribute 
resources,  including  cash,  goods  and 
services  of  the  U.S.  industry  and  foreign 
thirdparties; 

•  Tne  conditions  or  constraints 
affecting  the  level  of  U.S.  exports  and 
market  share  for  the  agricultural 
commodities  and  products; 

•  The  degree  to  which  the  proposed 
project  is  likely  to  contribute  to  the 
creation,  expansion,  or  maintenance  of 
the  targeted  foreign  market;  and 

•  The  degree  to  which  the 
organization's  proposal  is  coordinated 
with  other  private  or  U.S.  government- 
funded  market  development  projects. 

The  purpose  of  this  review  is  to 
identify  meritorious  proposals  and  to 
suggest  an  appropriate  funding  level  for 
each  application  based  upon  these 
factors.  Meritorious  proposals  will  then 
be  reviewed  by  representatives  of  each 
FAS  program  area  for  the  purpose  of 
allocating  available  funds  among  the 
applicants.  FAS  will  prioritize 
meritorious  proposals  according  to  the 
following  criteria. 

First  priority  consideration  will  be 
given  to  proposals  which  target  the 
growth  markets  listed  below.  These 
developing  markets  account  for  a 
significant  share  of  world  imports  of 
major  farm  commodities  and  much  of  • 
the  projected  long-term  growth  in  global 
import  demand.  As  such,  they  are 
expected  to  be  among  the  most 
supportive  of  USDA's  primary  export 
objective  of  increasing  the  U.S.  share  of 
world  agricultural  trade.  First  priority 


growth  markets  for  allocation  of  section 
108  funds:  Brazil,  countries  in  Central 
America,  Chile,  China,  Egypt,  India,     . 
Indonesia,  Malaysia,  Mexico, 
Philippines,  Russia,  South  Africa,  South 
Korea.  Thailand,  Turkey,  and  Vietnam. 
First  priority  consideration  will  also  be 
given  to  proposals  which  target  the 
countries  from  which  the  foreign 
currencies  originate,  i.e.,  Dominican 
Republic,  Jamaica,  Sri  Lanka,  and 
Tunisia. 

Second  priority  consideration  will  be 
given  to  proposals  which  target  other 
markets  where  growth  prospects  for  the 
relevant  agricultural  product  are  high. 
These  proposals  would  serve  to  open 
new  markets  or  bring  about  substantial 
growth  in  existing  markets. 

In  all  cases,  preference  is  given  to 
nonprofit  U.S.  agricultural  trade 
organizations  that  represent  an  entire- 
industry  or  are  nationwide  in 
membership  and  scope. 

Note:  FAS  generally  reviews  section  108 
proposals  on  a  quarterly  basis.  However,  FAS 
may  also  consider  proposals  on  an 
accelerated  basis  if  an  urgent  marketing 
opportunity  becomes  available.  FAS  will 
evaluate  such  proposals  according  to  the 
criteria  specified  in  this  notice.  Details 
concerning  the  accelerated  review  can  be 
obtained  from  the  section  108  fact  sheet  on 
the  Internet  at  the  following  URL  address: 
http./fv^'ww.fas.usda.gov/info/factsheets/ 
W8fact.htm  or  by  calling  the  contact  listed 
above. 

Agreements 

Following  approval  of  a  proposal, 
FAS  will  enter  into  an  agreement  with 
the  organization  that  submitted  the 
proposal.  Agreements  will  incorporate 
the  project  details  as  approved  by  FAS 
and  specify  any  other  terms  and 
conditions  applicable  to  project 
funding.  Agreements  include  the 
maximum  amount  of  funds,  in  local 
currencies  rather  than  U.S.  dollars, 
which  may  be  made  available  for  a 
participant's  approved  activities.  All 
agreements  with  non-profit 
organizations  under  this  program  are 
administered  under  7  CFR  part  3019— 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
with  Institutions  of  Higher  Education, 
Hospitals,  and  other  Non-profit 
Organizations.  These  regulations  can  be 
found  on  the  Internet  at  the  following 
URL  address: 

http://www.access.gpo.gov/nara/cfr/ 
waisidxj0l/7cfr3019_01.html. 

Submission  of  Proposals 

Proposals  may  be  submitted  on  a 
continuous  basis.  However,  all  Internet- 
based  section  108  proposals  (using  the 
UES  application)  must  be  properly 
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submitted  by  5  p.m.  Eastern  Standard 
Time,  March  11,  2002,  because  the  UES 
entry  Web  site  closes  at  that  time. 
Signed  SF-424  forms  must  be  delivered 
to  one  of  the  addresses  listed  below. 

All  proposals  on  diskette  (with  two 
accompanying  paper  copies  and  a 
signed  SF-424  form)  and  any  other 
proposals  must  be  delivered  to  one  of 
the  following  addresses:        | 

Hand  Delivery  (including  FedEx, 
DHL,  UPS,  etc.):  U.S.  Department  of 
Agriculture,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
Room  4932-S,  14th  and  hidependence 
Ave.,  SW.,  Washington,  DC  20250-1042. 

U.S.  Postal  Delivery:  U.S.  Department 
of  Agricultiue,  Foreign  Agricultural 
Service,  Marketing  Operations  Staff, 
STOP  1042, 1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1042. 

Signed  at  Washington,  DC  on  December  31, 
2001. 

Mary  T.  Chambliss, 

Acting  Administrator,  Foreign  Agricultural 
Service. 
[PR  Doc.  02-430  Filed  1-7-02;  8:45  am] 

BRJUNG  CODE  M10-10-P 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 


Northeaet  Weehlngton  Resource 
Advisory  Committee  (RAC);  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Northeast  Washington 
Resource  Advisory  Council  will  meet 
Wednesday  and  Thursday,  January  23 
and  24,  2002  at  the  Spokane  Community 
College,  Colville  Campus  Monumental 
Room  at  985  S.  Ehn  Street,  Colville, 
Washington.  The  meeting  wiU  begin  at 
9  a.m.  and  continue  until  4  p.m.  each 
day. 

Agenda  items  include:  (1)  FACA 
overview,  (2)  roles  and  responsibilities, 
(3)  review  RAC  guidebook,  (4) 
communication  strategies,  (5)  future 
agenda  items,  (6)  futiire  meeting  dates, 
(7) project processand identification,  (8) 
election  of  chairperson,  and  (9)  Public 
Forum. 

FOR  FURTHER  tlFORMATKM  CONTACT: 
Direct  questions  regarding  this  meeting 
to  designated  federal  official,  Nora 
Rasure  or  Cynthia  Reichelt,  Public 
Affairs  Officer,  Colville  National  Forest, 
765  S.  Main,  Colville,  Washington 
99114:  (509)  684-7000. 


Dated:  December  28,  2001. 
Nora  B.  Rasure, 

Forest  Supervisor. 

[FR  Doc.  02-395  Filed  1-7-02;  8:45  am] 

BIUJNG  CODE  3410-11-M 


COMMISSION  ON  CIVIL  RIGHTS 

Agends  and  Notice  of  Pulriic  Meeting 
of  ttie  Louisiana  Advisory  Commtttse 

Notice  is  hereby  given,  piu^uant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Louisiana  Advisory  Committee  to  the 
Commission  will  convene  at  5:30  p.m. 
and  adjoiun  at  7:30  p.m.  on  January  31, 
2002,  at  the  Radisson  Hotel  & 
Conference  Center,  4728  Constitution 
Avenue,  Baton  Rouge,  Louisiana  70808. 
The  purpose  of  the  meeting  is  to  discuss 
the  draft  report  on  environmental 
justice,  and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Melvin  L.  Jenkins,  Director  of  the 
Central  Regional  Office,  913-551-1400 
(TDD  913-551-1414).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  January  3,  2002. 
Debra  A.  Carr, 

Deputy  General  Counsel,  Office  of  the  General 
Counsel. 
(FR  Doc.  02-447  Filed  1-7-02;  8:45  am) 

BILLING  CODE  833S-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  Pennsylvania  Advisory 
Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Peimsylvania  Advisory  Committee  to 
the  Commission  will  convene  at  12:30 
p.m.  and  adjourn  at  4:30  p.m.  on 
Thittsday,  January  17,  2002,  at  the 
Philadelphia  Convention  Center, 
Conference  Room  B,  12th  and  Arch 
Streets,  Philadelphia,  Peimsylvania 
19107.  The  Advisory  Committee  will 
provide  an  orientation  to  members,  plan 
a  press  conference  to  release  its  report. 
Barriers  to  Minority  and  Women  Owned 


Businesses  in  Pennsylvania,  and  discuss 
new  topic  areas. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Ki- 
Taek  Chun,  Director  of  the  Eastern 
Regional  Office,  202-376-7533  (TDD 
202-376-8116).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC.  January  3,  2002. 
Debra  A.  Carr, 

Deputy  General  Counsel,  Office  of  the  General 
Counsel. 

[FR  Doc.  02-446  Filed  1-3-02;  2:46  pmj 
BNJJNG  CODE  6335-01-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670-866] 

Notice  of  Antidumping  Duty  Order: 
Certain  Folding  Gift  Boxes  From  ttie 
People's  Rspul)lic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  antidimiping  duty 
order. 

SUMMARY:  On  December  5,  2001,  the 
Department  of  Commerce  issued  its 
amended  final  determination  of  sales  at 
less  than  fair  value  with  respect  to 
certain  folding  gift  boxes  from  the 
People's  Republic  of  China.  On 
December  26,  2001,  the  International 
Trade  Commission  notified  the 
Department  of  its  determination  that  an 
industry  in  the  United  States  is  being 
injured  by  reason  of  imports  of  subject 
merchandise  from  the  People's  Republic 
of  China  that  are  sold  at  less  than  fair 
value.  The  Department  of  Commerce 
hereby  issues  an  antidumping  duty 
order  on  certain  folding  gift  boxes  from 
the  People's  Republic  of  China. 
EFFECTIVE  DATE:  January  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Schauer  or  George  Callen, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0410 
and  (202)  482-0180,  respectively. 
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The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otiherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  at  19  CFR  part  351  (April 
2001). 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  certain  folding  gift  boxes.  Folding 
gift  boxes  are  a  type  of  folding  or  knock- 
down carton  manufactiued  from  paper 
or  paperboard.  Folding  gift  boxes  are 
produced  from  a  variety  of  recycled  and 
virgin  paper  or  paperboard  materials, 
including,  but  not  limited  to,  clay- 
coated  paper  or  paperboard  and  kraft 
(bleached  or  unbleached)  paper  or 
paperboard.  The  scope  of  the  order 
excludes  gift  boxes  manufactiued  from 
paper  or  paperboard  of  a  thickness  of 
more  than  0.8  millimeters,  corrugated 
paperboard,  or  paper  mache.  The  scope 
also  excludes  those  gift  boxes  for  which 
no  side  of  the  box,  when  assembled,  is 
at  least  nine  inches  in  length. 

Folding  gift  boxes  included  in  this 
scope  are  typically  decorated  with  a 
holiday  motif  using  various  processes, 
including  printing,  emboSsing, 
debossing,  and  foil  stamping,  but  may 
also  be  plain  white  or  printed  with  a 
single  color.  The  subject  merchandise 
includes  folding  gift  boxes,  with  or 
without  handles,  whether  finished  or 
unfinished,  and  whether  in  one-piece  or 
multi-piece  configuration.  One-piece 
gift  boxes  are  die-cut  or  otherwise 
formed  so  that  the  top,  bottom,  and 
sides  form  a  single,  contiguous  unit. 
Two-piece  gift  boxes  are  those  with  a 
folded  bottom  and  a  folded  top  as 
separate  pieces.  Folding  gift  boxes  are 
generally  packaged  in  shrink-wrap, 
cellophane,  or  other  packaging 
materials,  in  single  or  multi-box  packs 
for  sale  to  the  retail  customer.  The  scope 
excludes  folding  gift  boxes  that  have  a 
retailer's  name,  logo,  trademark  or 
similar  company  information  printed 
prominently  on  the  box's  top  exterior 
(such  folding  gift  boxes  are  often  known 
as  "not-for-resale"  gift  boxes  or  "give- 
away" gift  boxes  and  may  be  provided 
by  department  and  specialty  stores  at  no 
charge  to  their  retail  customers).  The 
scope  of  the  order  also  excludes  folding 
gift  boxes  where  both  the  outside  of  the 
box  is  a  single  color  and  the  box  is  not 
packaged  in  shrink-wrap,  cellophane, 
other  resin-based  packaging  films,  or 
paperboard. 


Imports  of  the  subject  merchandise 
are  classified  under  Harmonized  Tariff 
Schedules  of  the  United  States  (HTSUS) 
subheadings  4819.20.0040  and 
4819.50.4060.  These  subheadings  also 
cover  products  that  are  outside  the 
scope  of  this  order.  Furthermore, 
although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  order  is  dispositive. 

Antidumping  Duty  Order 

In  accordance  with  section  735(a)  of 
the  Tariff  Act,  the  Department  made  its 
final  determination  that  certain  folding 
gift  boxes  from  the  People's  Republic  of 
China  ("PRC")  are  being  sold  at  less 
than  fair  value.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Folding  Gift  Boxes 
From  the  People's  Republic  of  China,  66 
FR  58115  (November  20,  2001).  We 
received  ministerial  error  allegations 
from  one  respondent  and  upon 
consideration  of  these  allegations,  we 
issued  an  amended  final  determination. 
See  Notice  of  Amended  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Folding  Gift  Boxes 
From  the  People's  Republic  of  China,  66 
FR  63216  (December  5,  2001). 

On  December  26.  2001,  in  accordance 
with  section  735(d)  of  the  Act,  the 
International  Trade  Commission  ("the 
Commission")  notified  the  Department 
of  its  final  determination  pursuant  to 
section  735(b)(l)(A)(i)  of  the  Tariff  Act 
that  an  industry  in  the  United  States  is 
materially  injured  by  reason  of  less- 
than-fair-value  imports  of  subject 
merchandise  from  the  PRC.  Therefore, 
in  accordance  with  section  736(a)(1)  of 
the  Act,  the  Department  will  direct  the 
Customs  Service  to  assess,  upon  further 
advice  by  the  Department,  antidumping 
duties  equal  to  the  amoimt  by  which  the 
normal  value  of  the  merchandise 
exceeds  the  export  price  of  the 
merchandise  for  all  relevant  entries  of 
folding  gift  boxes  from  the  PRC.  These 
antidumping  duties  will  be  assessed  on 
all  unliquidated  entries  of  folding  gift 
boxes  from  the  PRC  entered,  or 
withdrawn  from  the  warehouse,  for 
consiunption  on  or  after  August  6,  2001, 
the  date  on  which  the  Department 
published  its  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Folding  Gift  Boxes 
From  the  People's  Republic  of  China,  66 
FR  40973  (August  6,  2001).  On  or  after 
the  date  of  publication  of  this  notice,  the 
Customs  Service  must  require,  at  the 
same  time  as  importers  would  normally 
deposit  estimated  duties  on  this 
merchandise,  a  cash  deposit  equal  to  the 
estimated  weighted-average 
antidumping  duty  margins  as  noted 


below  for  all  companies  except  Max 
Fortune  Industrial  Ltd.  Because  we 
foimd  a  de  minimis  margin  for  Max 
Fortune  Industrial  Ltd.,  Max  Fortune 
Industrial  Ltd.  is  excluded  from  this 
order.  The  "PRC-wide"  rate  applies  to 
all  exporters  of  subject  merchandise  not 
specifically  listed.  "The  weighted- 
average  dumping  margins  are  as  follows: 


Exporter/manufacturer 

Weighted-av- 
erage percent 
margin 

Red  Point  Paper  Products 
Co.,  Ltd  

Max  Fortune  Industrial  Ltd. 
{de  minimis)  

8.90 

1.67 

PRC-wide  Rate 

164.75 

This  notice  constitutes  the 
antidumping  duty  order  with  respect  to 
folding  gift  boxes  from  the  PRC. 
Interested  parties  may  contact  the 
Department's  Central  Records  Unit, 
Room  B-099  of  the  main  Commerce 
building,  for  copies  of  an  updated  list  of 
antidumping  duty  orders  currently  in 
effect. 

This  order  is  published  in  accordance 
with  section  736(a)  of  the  Act. 

Dated:  January  2,  2002. 
Richard  W.  Moreiand, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-436  Filed  1-7-02:  8:45  am) 

BILUNG  COOE  SSIO-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-533-808] 

stainless  Steel  Wire  Rod  From  India; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  by  the 
Viraj  Group,  Limited  ("Viraj  Group"), 
respondent,  the  Department  of 
Commerce  ("the  Department")  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  wire  rod  ("SSWR")  from  India.  The 
period  of  review  ("POR")  is  December  1, 
1999,  through  November  30,  2000. 

We  have  preliminarily  determined 
that  the  Viraj  Group  has  made  sales 
below  normal  value  ("NV").  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  this  administrative 
review,  we  will  instruct  the  U.S. 
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Customs  Service  to  assess  antidumping 
duties.  We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
segment  of  the  proceeding  are  requested 
to  submit  with  the  argument:  (1)  A 
statement  of  the  issue,  and  (2)  a  brief 
.summary  of  the  argument. 
EFFECTIVE  DATE:  January  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Bertrand,  AD/CVD 
Enforcement  Group  III,  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-3207. 
SUPft^MENTARY  INFORMATKM: 

The  Applicable  Statute        I 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  references  to  the 
Department's  regulations  are  to  the 
provisions  codified  at  19  CPR  part  351 
(2001). 


Background 

On  October  20, 1993,  the  Department 
published  in  the  Federal  Register  the 

antidumping  duty  order  on  certain 
stainless  steel  wire  rod  from  India  (58 
FR  54110).  On  December  20,  2000,  the 
Department  published  in  the  Federal 
Register  a  notice  of  opportunity  to 
request  an  administrative  review  of  this 
antidumping  duty  order  (65  FR  79802). 

On  December  27,  2000,  the  Viraj 
Group  requested  an  administrative 
review  of  the  antidiunping  duty  order 
on  certain  stainless  steel  wire  rods  from 
India.  In  accordance  with  19  CFR 
351.221(b],  we  published  a  notice  of 
initiation  of  the  review  of  the  Viraj 
Group  on  January  31,  2001  (66  FR  8378). 

On  January  31,  2001,  the  Department 
issued  a  questionnaire  to  the  Viraj 
Group.  The  Department  initiated  a  cost 
of  production  inquiry  and  requested 
that  the  Viraj  Group  respond  to  section 
D  of  the  questionnaire  in  addition  to 
sections  A,  B  and  C.  The  Viraj  Group 
submitted  its  Section  A  questionnaire 
response  on  February  28,  2001,  and  re- 
submitted it  on  March  6.  2001,  in  the 
correct  format  piusuant  to  the ' 
Department's  request.  On  April  17, 
2001,  the  Viraj  Group  submitted  its 
Sections  B,  C  and  D  questionnaire 
responses.  The  Department,  however, 
considered  the  Section  D  response  to  be 
insufficient  and  requested  that  Viraj 
Group  re-submit  its  Section  D 


questionnaire  response,  which  it  did  on 
August  13,  2001.  The  Department  issued 
supplemental  questionnaires  to  the  Viraj 
Group  and  received  responses  on  June 
20,  2001.  July  9.  2001.  August  24,  2001, 
November  13,  2001,  November  28,  2001. 
Petitioners  submitted  conunents  on  the 
record  on  May  3,  2001,  October  10, 
2001,  and  November  28,  2001. 

On  July  23.  2001.  due  to  the  reasons 
set  forth  in  the  Extension  of  Time  Limit 
for  the  Preliminary  Results  of 
Antidumping  Administrative  Review: 
Certain  Stainless  Steel  Wire  Rod  From 
India,  66  FR  38257.  the  Department 
extended  the  due  date  for  the 
preliminary  results.  In  accordance  with 
section  751(a)(3)(A)  of  the  Act.  the 
Department  extended  the  due  date  for 
the  notice  of  preliminary  results  the 
maximum  120  days  allowable,  from  the 
original  due  date  of  September  2,  2001,. 
to  December  31,  2001.  The  Department 
is  conducting  this  review  in  accordance 
with  section  751  of  the  Act. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  sales  and  cost 
information  provided  by  the  Viraj  Group 
from  December  3-12,  2001,  using 
standard  verification  procedures, 
including  an  examination  of  relevant 
sales,  cost,  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  Our 
verification  results  are  outlined  in  the 
public  version  of  the  verification  report 
and  are  on  file  in  the  Department's 
Central  Records  Unit  located  in  Room 
B-099  of  the  main  Department  of 
Commerce  Building,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Period  of  Review 

The  period  of  review  is  December  1, 
1999  through  November  30,  2000. 

Scope  of  the  Review 

The  merchandise  under  review  is 
certain  stainless  steel  wire  rod  (SSWR) 
which  are  hot-rolled  or  hot-rolled 
annealed  and/or  pickled  roimds, 
squares,  octagons,  hexagons'or  other 
shapes,  in  coils.  SSWR  are  made  of  alloy 
steels  containing,  by  weight,  1.2  percent 
or  less  of  carbon  and  10.5  percent  or 
more  of  chromium,  with  or  without 
other  elements.  These  products  are  only 
manufactured  by  hot-rolling  and  are 
normally  sold  in  coiled  form,  and  are  of 
solid  cross  section.  The  majority  of 
SSWR  sold  in  the  United  States  are 
round  in  cross-section  shape,  annealed 
and  pickled.  The  most  common  size  is 
5.5  millimeters  in  diameter. 

The  SSWR  subject  to  this  review  are 
ciurently  classifiable  under  subheadings 


7221.00.0005.  7221.00.0015, 
7221.00.0030,  7221.00.0045,  and 
7221.00.0075  of  the  Harmonized  Tariff 
Schedule  of  the  United.States  (HTSUS). 
Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  the  written  description  of  the 
merchandise  under  review  is  dispositive 
of  whether  or  not  the  merchandise  is 
covered  by  the  review. 

Collapsing 

The  Viraj  Group  is  composed  of  the 
following  four  companies:  Viraj 
Forgings.  Ltd.  ("VFL");  Viraj  Alloys. 
Ltd.  ("VAL");  Viraj  Impoexpo,  Ltd. 
C'VIL");  and  Viraj  USA.  Inc.  ("Viraj 
USA"),  which  was  incorporated  during 
the  POR  on  May  22.  2000.  The 
Department  has  preliminarily 
determined  that  these  four  companies 
are  affiliated  for  the  purposes  of  this 
administrative  review,  and  that  the 
three  producing  companies,  VAL,  VIL, 
and  VFL,  should  be  collapsed  and 
considered  one  entity  pursuant  to 
section  771(33)  of  the  Act  and  section 
351.401(f)  of  the  Department's 
regulations.  See  Memorandum  from 
Edward  C.  Yang  to  Joseph  A.  Spetrini: 
1 999-2000  Administrative  Review  of 
Stainless  Steel  Wire  Rod  From  India; 
Collapsing  Memorandum  of  the  Viraj 
Group,  Limited,  dated  December  31, 
2001. 

The  Department  has  foimd  the  four 
companies  affiliated  based  on  the 
evidence  on  the  record  which  states  that 
Mr.  Chhatwal  and  Mr.  Kochhar  are  the 
directors  for  all  four  companies  and 
they  jointly  run  all  four  companies,  and 
their  decisions  are  made  for  the  interest 
of  the  group  as  a  whole.  Fiuthermore, 
the  stock  of  VAL,  VFL  and  VIL  is  mainly 
held  by  Mr.  Chhatwal,  Mr.  Kochhar,  and 
their  relatives.  Collectively,  this  group 
holds  more  than  40%  of  the  shares  in 
VIL,  VAL,  and  VFL.  Also,  VFL  owns 
100%  of  Viraj  USA. 

We  find  that  the  three  producing 
companies  (VAL.  VIL,  and  VFL)  should 
be  collapsed  because  the  evidence  on 
the  record  indicates  that  VAL,  VFL  and 
VIL  each  use  production  facilities  for 
similar  or  identical  merchandise  that 
would  not  require  substantial  retooling 
of  any  facility  in  order  to  restructure; 
manufactming  priorities.  For  sales  to 
the  home  market,  VAL  makes  billets  and 
then  sends  them  to  an  unaffiliated 
subcontractor  for  rolling  into  wire  rod. 
The  subcontractor  returns  the  black  wire 
rod  to  VAL  who  sells  it  in  the  home 
market  as  subject  merchandise.  For  sales 
to  the  U.S.  market,  VIL  and  VFL 
purchase  the  billets  from  VAL  and  send 
them  to  the  same  sub-contractor  that 
VAL  uses  for  rolling  into  wire  rod.  The 
subcontractor  returns  the  black  wire  rod 
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which  is  then  anneajed  at  VFL's 
facilities,  pickled  at  VIL's  facilities, 
packed  and  then  exported. 
Consequently,  VAL,  VFL  and  VIL  are  all 
considered  "producers"  of  this  wire  rod 
for  purposes  of  this  review.  Given  that 
VAL,  VIL  and  VFL  all  produced  wire 
rod  during  the  POR,  no  substantial 
retooling  would  be  needed  to 
restructure  priorities  among  the  three 
companies.  Moreover,  the  companies 
are  under  common  control  and 
ownership,  they  use  the  same 
production  facilities  for  producing  wire 
rod,  and  the  operations  of  the 
companies  are  intertwined.  Therefore, 
the  companies  are  capable,  through 
their  sales  and  production  operations,  of 
manipulating  prices  or  affecting 
production  decisions. 

Affiliation 

The  Department  has  analyzed  the 
issue  of  whether  the  Viraj  Group  was 
affiliated  with  its  U.S.  customer,  Kurt 
Orban  Partners  ("KOP"),  for  a  portion  of 
the  POR,  May  22,  2000  through 
November  30,  2000.  At  the  Department's 
request,  KOP  submitted  information  on 
the  record  of  this  proceeding  on    . 
November  5,  2001,  and  November  28, 
2001.  The  evidence  on  the  record 
indicates  that  KOP's  Vice  President  and 
later  President,  Matt  Orban,  was  also  the 
Vice  President  of  Viraj  USA.  The  record 
indicates  that  his  duties  as  Viraj  USA's 
Vice  President  were  clerical  in  natxu*. 
Specifically  his  duties  included  signing 
customs  documents  with  power  of 
attorney  and  signing  bank  papers  on 
behalf  of  Viraj  USA.  The  record 
indicates  Matt  Orban  also  answered 
correspondence  with  customs  brokers  . 
and  shipping  companies  on  behalf  of 
Viraj  USA.  At  KOP,  Mr.  Orban  had 
primary  responsibility  for  the  general 
administration,  sales,  purchasing, 
supplier  relations,  and  information 
technology.  Both  the  Viraj  Group  and 
KOP  deny  that  Matt  Orban  had  any 
control  over  Viraj  USA's  sales  and 
pricing  decisions.  See  Viraj  Group's 
June  20,  2001  submission  at  6.  There  is 
no  information  on  the  record  that  • 
indicates  Matt  Orban  did  have  control 
over  Viraj  USA;  therefore,  the  - 
Department  preliminarily  determines 
that  the  Viraj  Group  and  KOP  are  not 
affiliated  for  purposes  of  this 
administrative  review. 

Normal  Value  Comparisons 

To  determine  whether  the  Viraj 
Group's  sales  of  subject  merchandise 
from  India  to  the  United  States  were 
made  at  less  than  normal  value,  we 
compared  the  export  price  ("EP")  and 
constructed  export  price  ("CEP"),  as 
appropriate,  to  the  normad  value  ("NV"), 


as  described  in  the  "Export  Price/ 
Constructed  Export  Price"  and  "Normal 
Value"  sections  of  this  notice,  below.  In 
accordance  with  section  777A(d)(2)  of 
the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  and 
compared  these  to  individual  EP  and 
CEP  transactions. 

Transactions  Reviewed 

We  compared  the  aggregate  volume  of 
the  Viraj  Group's  home  market  sales  of 
the  foreign  like  product  and  U.S.  sales 
of  the  subject  merchandise  to  determine 
whether  the  volume  of  the  foreign  like 
product  the  Viraj  Group  sold  in  India 
was  sufficient,  pursuant  to  section 
773(a)(1)  of  the  Act,  to  form  a  basis  for 
NV.  Because  the  Viraj  Group's  volume 
of  home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  U.S.  sales  of  subject  merchandise,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act,  we  have  based  the 
determination  of  NV  upon  the  Viraj 
Group's  home  market  sales  of  the 
foreign  like  product.  Thus,  we  based  NV 
on  the  prices  at  which  the  foreign  like 
product  was  first  sold  for  consiunption 
in  India  in  the  usual  commercial 
quantities,  in  the  ordinary  coiuse  of 
trade,  and,  to  the  extent  possible,  at  the 
same  level  of  trade  ("LOT")  as  the  CEP 
or  EP  sales,  as  appropriate. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
covered  by  the  Scope  of  the  Review 
section  above,  which  were  produced 
and  sold  by  the  Viraj  Group  in  the  home 
market  during  the  POR,  to  be  foreign 
like  products  for  purposes  of 
determining  appropriate  comparisons  to 
U.S.  sales.  Where  there  were  no  sales  of 
identical  merchandise  in  the  home 
market  to  compare  to  U.S.  sales,  we 
compared  U.S.  sales  to  the  next  most 
similar  foreign  like  product  on  the  basis 
of  the  characteristics  and  reporting 
instructions  listed  in  the  Department's 
questionnaire. 

We  have  preliminarily  determined  to 
consider  grade  304L  and  grade  304LER 
as  the  same  for  piuposes  of  the  model 
match  program.  The  Viraj  Group 
submitted  information  on  the  record 
which  claimed  that  these  two  grades 
should  not  be  treated  the  same. 
However,  after  analyzing  this  data,  we 
conclude  that  there  is  insufficient 
evidence  on  the  record  to  support  a 
determination  that  grades  304L  and 
304LER  should  be  treated  differently. 
Specifically,  the  evidence  on  the  record 
is  insufficient^jecause  the  physical 
,   characteristics  for  each  grade  are  not 
significantly  different  i-om  one  another. 
For  example,  in  the  grade  specifications 


provided  on  the  record  by  the  Viraj 
Group,  the  grades  304L  and  304LER 
have  the  same  specifications  for  carbon, 
silicon,  magnesium,  phosphorus,  and 
sulfur.  Additionally,  the  ranges  for 
chromium  and  nickel  for  304LER  are  a 
subset  of  the  ranges  of  those  elements 
for  grade  304L.  The  Department 
preliminarily  determines  that  the 
specifications  for  these  grades  do  not 
differ  significantly.  It  is  the 
Department's  practice  not  to  create 
additional  categories  unless  the  physical 
characteristics  are  significantly  different 
from  an  existing  known  category.  See 
e.g..  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  From  Korea:  Final  Results 
of  Antidumping  Duty  Administrative 
Review.  63  FR  781  (January  7,  1998). 
Therefore,  we  did  not  create  an 
additional  grade  category  for  grade 
304LER  for  purposes  of  these 
preliminary  results. 

Export  Price  and  Constructed  Export 
Price 

In  accordance  with  section  772(a)  of 
the  Act,  EP  is  the  price  at  which  the 
subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  before  the  date  of 
importation  by  the  producer  or  exporter 
of  the  subject  merchandise  outside  of 
the  United  States  to  an  unaffiliated 
piu-chaser  in  the  United  States  or  to  an 
unaffiliated  purchaser  for  exportation  to 
the  United  States.  In  accordance  with 
section  772(b)  of  the  Act.  constructed 
export  price  CEP  is  the  price  at  which 
the  subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  in  the  United  States 
before  or  after  the  date  of  importation  by 
or  for  the  account  of  the  producer  or 
exporter  of  such  merchandise  or  by  a 
seller  affiliated  with  the  producer  or 
exporter,  to  a  purchaser  not  affiliated 
with  the  producer  or  exporter,  as 
adjusted  under  subsections  (c)  and  (d). 

For  purposes  of  this  review,  the  Viraj 
Group  has  classified  certain  sales  as  EP 
sales  and  certain  sales  as  CEP  sales. 
Based  on  the  information  on  the  record, 
we  are  using  export  price  as  defined  in 
section  772(a)  of  the  Act  for  sales  before 
May  22.  2000,  and  CEP  for  sales  on  or 
after  May  22,  2000,  because  that  is  the 
date  on  which  the  U.S.  re-seller.  Viraj 
USA,  was  incorporated. 

The  Viraj  Group  has  classified  those 
sales  made  by  VIL  and  VFL  to  the 
unaffiliated  U.S.  customer  as  EP  sales. 
The  Viraj  Group  reported  that  these 
sales  are  shipped  directly  from  the 
factory  in  India  to  the  U.S.  customer. 
The  Department  calculated  EP  for  the 
appropriate  sales  based  on  packed, 
delivered  prices  to  customers  in  the 
United  States.  We  made  deductions, 
where  appropriate,  from  the  starting 
price  for  following  movement  expenses: 


868 


Federal  Register / Vol.  67,  No.  5 /Tuesday,  January  8,  ?002/ Notices 


marin«  insurance,  international  freight, 
inland  freight,  U.S.  customs  duties,  and 
brokerage  and  handling  in  accordance 
¥«rith  section  772(c)(2)  of  the  Act. 

The  Viraf  Group  has  classified  those 
sales  made  fay  VIL  and  VFL  through 
Viraj  USA.  an  affiliated  reseller  that  is 
100%  owned  by  VFL,  as  CEP  sales.  VIL 
and  VFL  make  the  shipment  from  India 
on  a  OF  basis  to  Viraj  USA.  Viraj  USA 
clears  the  goods  through  customs  and 
pays  the  customs  duty.  Then  Viraj  USA 
seUs  the  good  to  the  U.S.  customer  by 
issuing  an  invoice  to  the  customer.  The 
customer  makes  payment  to  Viraj  USA. 

Based  on  the  evidence  on  the  record, 
the  Department  preliminarily 
determines  that  VIL  and  VFL's  U.S. 
sales  through  Viraj  USA  were  made  "in 
the  United  States"  within  the  meaning 
of  section  772(b)  of  the  Act,  and  thus 
have  been  appropriately  classified  by 
the  Viraj  Group  as  CEP  transactions. 

We  calculated  CEP,  in  accordance 
with  section  772(b)  of  the  Act,  based  on 
the  packed  CIF  prices  to  the  first 
unaffiliated  customer  in  the  United 
States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included,  where  appropriate,  brokerage 
and  handling,  inland  freight, 
international  freight,  U.S.  customs 
duties,  marine  insurance,  customs 
clearance  and  delivery  arrangements.  In 
accordance  with  section  772(d)(1)  of  the 
Act,  we  deducted  those  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  direct  selling  expenses  (bank 
charges  and  credit  expenses)  and 
indirect  selling  expenses.  As  explained 
in  the  "Duty  Drawback"  section  below, 
we  are  not  making  any  adjustments  for 
duty  drawback  for  EP  or  CEP  sales. 

NormalValM  { 

1.  Comparison  Market  Viability 

The  Viraj  Group  reported  the  home 
market  sales  of  VAL,  as  well  as  the 
largest  third  country  market  sales  of  VIL 
and  VFL,  who  did  not  make  any  home 
market  sales  during  the  POR.  Since  we 
have  preliminarily  determined  to 
collapse  the  companies  of  the  Viraj 
Group,  we  used  the  home  market  sales 
of  VAL  as  the  basis  of  normal  value. 

After  testing  home  market  viability,  as 
discussed  in  the  "Transactions 
Reviewed"  section,  supra,  and  after 
determining  whether  home  market  sales 
were  at  below-cost  prices,  in  the  "Cost 
of  Production  Analysis,"  infra,  we 
calculated  NV  as  noted  in  the  "Price-to- 
Price  Comparisons"  and  "Price-to- 
Constructed  Value  ("CV") 
Comparisons"  sections  of  this  notice. 


2.  Cost  of  Production  Analysis 

Because  the  Department  disregarded 
certain  Viraj  Group  sales  made  in  the 
home  market  at  prices  below  the  cost  of 
producing  the  subject  merchandise  in 
the  most  recently  completed  segment  of 
this  proceeding  and  excluded  such  sales 
from  normal  value,  the  Department 
determined  that  there  are  reasonable 
groimds  to  believe  or  suspect  that  the 
Viraj  Group  made  sales  in  the  home 
market  at  prices  below  the  cost  of 
producing  the  merchandise  in  this 
review.  See  Stainless  Steel  Wire  Rod 
From  India;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  65  FR  31302  (May  17,  2000), 
and  section  773(b)(2)(A)(ii)  of  the  Act.    . 
As  a  result,  the  Department  initiated  a 
cost  of  production  inquiry  in  this  case 
on  January  31,  2001,  to  determine 
whether  the  Viraj  Group  made  home 
market  sales  during  the  POR  at  prices 
below  their  respective  COPs  within  the 
meaning  of  section  773(b)  of  the  Act. 

3.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  COP  based  on 
the  siun  of  the  Viraj  Group's  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  home 
market  selling,  general  and 
administrative  expenses  ("SG&A"), 
including  interest  expenses,  and 
packing  costs.  We  used  home  market 
sales  and  COP  information  provided  by 
the  Viraj  Group  in  its  questionnaire 
responses. 

4.  Test  of  Home  Market  Prices 

We  compared  the  weighted-average 
COP  for  the  POR  to  the  Viraj  Group's 
home  market  sales  of  the  foreign  like 
product  as  required  under  section 
773(b)  of  the  Act.  In  determining 
whether  to  disregard  home  market  sales 
made  at  prices  less  than  the  COP,  we 
examined  whether  such  sales:  (1)  Were 
made  within  an  extended  period  of  time 
in  substantial  quantities;  and  (2)  were 
not  made  at  prices  which  permitted  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time. 

5.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  the 
Viraj  Group's  sales  of  a  given  product 
were  at  prices  less  than  the  COP,  we  did 
not  disregard  any  below-cost  sales  of 
that  product  because  the  below-cost 
sales  were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  the  Viraj  Group's  sales  of  a  given 
product  were  at  prices  less>than  the 
COP,  we  determined  such  sales  to  have 
been  made  in  "substantial  quantities." 
The  extended  period  of  time  for  this 


analysis  is  the  POR.  See  section 
773(b)(2)(B)  of  the  Act  and  19  CFR 
351.406(b).  Because  each  individual 
price  was  compared  to  the  weighted- 
average  COP  for  the  cost  reporting 
period,  any  sales  that  were  below  cost 
were  also  at  prices  which  did  not  permit 
cost  recovery  within  a  reasonable  period 
of  time.  See  section  773(b)(2)(D).  We 
compared  the  COP  for  subject 
merchandise  to  the  reported  home 
market  prices  less  any  applicable 
movement  charges.  Based  on  this  test, 
we  disregarded  below-cost  sales. 

Calculation  of  Constructed  Value 

We  calculated  CV  in  accordance  with 
section  773(e)(1)  of  the  Act  based  on  the 
sum  of  respondent's  cost  of  materials, 
fabrication,  SG&A,  including  interest 
expenses,  and  profit.  We  calculated  the 
COP  included  in  the  calculation  of  CV 
as  noted  above,  in  the  "Calculation  of 
COP"  section  of  the  notice.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act  and  19  CFR  351.405(l3)(l),  we 
based  SG&A  and  profit  on  the  amoimts 
incurred  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product,  in  the 
ordinary  course  of  trade,  for 
consimiption  in  the  foreign  coimtry. 

Price-to-Price  Comparisons 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  NV  on  the  home 
market  prices  to  the  home  market 
customers.  We  made  adjustments, 
where  appropriate,  for  physical 
differences  in  the  merchandise  in 
accordance  with  section  773(a)(6)(C)(ii) 
of  the  Act.  We  calculated  NV  based  on 
prices  to  imaffiliated  home  market 
customers.  We  made  circumstances  of 
sale  adjustments  for  credit  expenses,  as 
appropriate. 

Price>to-CV  Comparisons 

In  accordance  vyith  section  773(a)(4) 
of  the  Act,  we  base  NV  on  CV  if  we  are 
uinable  to  find  suitable  home  market 
sales  of  the  foreign  like  product.  For 
price-to-CV  comparisons,  we  made 
adjustments  to  CV  in  accordance  with 
section  773(a)(8)  of  the  Act. 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  transaction.  The  NV  LOT  is  that  of 
the  starting-price  sales  in  the 
comparison  market  or,  when  NV  is 
based  on  CV,  that  of  the  sales  bom 
which  we  derive  SG&A  expenses  and 
profit.  For  EP,  the  LOT  is  also  the  level 
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of  the  starting-price  sale,  which  is 
usually  bom  the  exporter  to  the 
importer.  For  CEP,  it  is  the  level  of  the 
constructed  sale  from  the  exporter  to  the 
affiliated  importer.  See  19  CFR 
351.412(c)(1). 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  Substantial 
differences  in  selling  activities  are  a 
necessary,  but  not  sufficient  condition 
for  determining  that  there  is  a  difference 
in  the  stage  of  marketing.  19  CFR 
351.412(c)(2).  If  the  comparison  market 
sales  are  at  a  different  LOT,  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
prjce  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  a  LOT  adjustment 
imder  section  773(a)(7)(A)  of  the  Act. 
Finally,  for  CEP  sales,  if  the  NV  level  is 
more  remote  from  the  factory  than  the 
CEP  level  and  there  is  no  basis  for 
determining  whether  the  differences  in 
the  levels  between  NV  and  CEP  sales 
affect  price  comparability,  we  adjust  NV 
under  section  773(A)(7)(B)  of  the  Act 
(the  CEP  offset  provision).  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Carbon  Steel 
Plate  from  South  Africa,  62  FR  61731 
(November  19, 1997). 

In  the  home  market,  the  Viraj  Group 
reported  one  level  of  trade.  The  Viraj 
Group  sold  through  one  channel  of 
distribution  in  the  home  market: 
directly  to  unaffiliated  customers 
(trading  companies  and  actual  users). 
The  Viraj  Group  claimed  one  level  of 
trade  in  its  U.S.  market.  The  Viraj  Group 
sold  through  two  channels  of 
distribution  in  the  U.S.  market:  (1) 
directly  to  unaffiliated  customers  in  the 
United  States  prior  to  May  22,  2000,  the 
date  of  incorporation  of  Viraj  USA;  and 
(2)  directly  from  the  mill  through  Viraj 
USA  to  unaffiliated  customers  after  May 
22,  2000. 

For  sales  in  the  home  market  channel, 
the  Viraj  Group  reported  that  all  of  its 
sales  are  sold  ex-factory.  The  selling 
functions  performed  by  the  Viraj  Group 
include  business  promotion  (e.g., 
salesmen  travel,  entertainment,  and 
product  testing),  extension  of  credit, 
price  negotiation,  and  order  processing. 
Because  there  is  only  one  sales  channel 
in  the  home  market,  and  because 
identical  selling  functions  are 
performed  for  all  home  market  sales,  we 
preliminarily  determine  that  there  is 
one  LOT  in  ffie  home  market. 

We  reviewed  the  selling  functions  and 
services  |>erformed  by  the  Viraj  Group 


in  the  U.S.  market,  as  represented  by  the 
Viraj  Group  in  its  responses.  The  Viraj 
Group  indicated  that  the  selling 
functions  performed  by  the  Viraj  Group 
were  the  same  for  EP  sales  and  CEP 
sales  (i.e.,  sales  to  Viraj  USA).  Viraj  USA 
was  incorporated  on  May  22,  2000,  and 
after  that  time,  Viraj  USA  handled 
customs  clearance,  but  there  was  no 
change  in  the  selling  functions  of  the 
Viraj  Group.  We  find  that  the 
differences  in  the  degree  of  selling 
functions  performed  (i.e.,  price 
negotiation  and  provision  of  freight)  to 
be  minor.  Therefore,  we  preliminarily 
determine  that  there  is  one  LOT  in  the 
U.S.  market. 

The  selling  functions  of  the  Viraj 
Group  are  very  minimal  for  both  the 
home  market  and  the  U.S.  market.  The 
Viraj  Group  does  not  incur  warranty 
expenses,  technical  service  expenses, 
royalties,  or  advertising  expenses  for 
either  market,  and  only  provides  freight 
services  for  EP  transactions. 
Accordingly,  we  preliminarily 
determine  that  sales  in  the  home  market 
and  in  the  U.S.  market  were  made  at  the 
same  LOT  and  have  not  made  a  LOT 
adjustment. 

Duty  Drawback 

In  the  previous  administrative  review 
(see  Stainless  Steel  Wire  Rod  From 
India;  Final  Results  of  Antidumping 
Duty  Administrative  Review.  65  FR 
31302,  (May  17,  2000)),  the  Department 
denied  the  Viraj  Group's  request  for  an 
upward  adjustment  to  the  U.S.  starting 
price  based  on  duty  drawback  because 
the  reported  duty  drawback  was  not 
directly  linked  to  the  amount  of  duty 
paid  on  imports  used  in  the  production 
of  merchandise  for  export  as  required  by 
the  Department's  two-part  test,  which 
states  5iere  must  be:  (1)  a  sufficient  link 
between  the  import  duty  emd  the  rebate, 
■  and  (2)  a  sufficient  amount  of  raw 
materials  imported  and  used  in  the 
production  of  the  final  exported 
product.  See  Rajinder  Pipes  Ltd.  v.  U.S. 
("Rajinder  Pipes"),  70  F.  Supp.  2d  1350, 
1358.  The  Court  of  International  Trade 
upheld  the  Department's  decision  to 
deny  respondent  an  adjustment  for  duty 
drawback  because  there  was  not 
substantial  evidence  on  the  record  to 
establish  that  part  one  of  the 
Department's  test  had  been  met.  See 
Viraj  Group.  Ltd.  v.  United  States  of 
America  and  Carpenter  Technology, 
Corp..  et  al.  Slip  Op.  01-104  (CIT 
August  15,  2001). 

Similarly,  in  the  current  review,  the 
Department  finds  that  the  Viraj  Group 
has  not  provided  substantial  evidence 
on  the  record  to  establish  the  necessary 
link  between  the  import  duty  and  (he 
reported  rebate  for  duty  drawback.  The 


Viraj  Group  has  reported  that  it  received 
duty  drawback  in  the  form  of  duty 
entitlement  certificates  which  are  issued 
by  the  Government  of  India  to  neutralize 
the  incidence  of  basic  custom  duty  on 
the  import  of  raw  materials  used  in  the 
production  of  subject  merchandise,  but 
has  failed  to  establish  the  necessary  link 
between  the  import  duty  paid  and  the 
rebate  given  by  the  Government  of 
India.  As  in  the  previous  review,  the 
Viraj  Group  was  not  able  to  demonstrate 
that  the  import  duty  paid  and  the  duty 
drawback  rebate  were  directly  linked. 
Therefore,  the  Department  is  denying  a 
duty  drawback  credit  for  the 
preliminary  results  of  this  review. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
■  following  weighted-average  dumping 
margin  exists  for  the  Viraj  Group"  for  the 
period  December  1. 1999.  through 
November  30,  2000: 


Producer/manufacturer/exporter 

Weighted- 
average 
margin 
(percent) 

The  Viraj  Group,  Limited  

0.73 

The  Department  will  disclose 
calculations  performed  in  connection 
with  these  preliminary  results  of  review 
within  five  days  of  the  date  of 
publication  of  this  notice.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  publication.  Any 
hearing,  if  requested,  will  be  held  two 
days  after  the  scheduled  date  for 
submission  of  rebuttal  briefs.  Issues 
raised  in  the  hearing  will  be  limited  to 
those  raised  in  the  case  briefs.  Case 
briefs  from  interested  parties  may  be 
submitted  not  later  than  30  days  after 
the  date  of  publication  of  this  notice  in 
the  Federal  Register;  rebuttal  briefs  may 
be  submitted  not  later  than  five  days 
thereafter.  The  Department  will  publish 
the  final  results  of  this  administrative 
review,  including  its  analysis  of  issues 
raised  in  any  written  conunents  or  at  a 
hearing,  not  later  than  120  days  after  the 
date  of  publication  of  this  notice. 

Upon  issuance  of  the  final  results  of 
this  review,  the  Department  shall 
determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties  on  the  merchandise 
subject  to  review.  Upon  completion  of 
this  review,  the  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  In  accordance  with 
19  CFR  351.212(b),  if  applicable,  we 
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will  calculate  an  importer-specific  ad 
valorem  duty  assessment  rate  based  on 
the  ratio  of  the  total  amount  of 
antidiunping  duties  calcxilated  for  the 
examined  sales  to  the  total  customs 
value  of  the  sales  used  to  calculate  those 
duties.  This  rate  will  be  assessed 
oniibnnly  on  all  entries  of  that 
particular  importer  made  diuing  the 
POR. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
far  consumption  on  or  after  the 
puUication  date  of  the  final  results  of 
these  administrative  reviews,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  For  the  Viraj  Group,  a  deposit  equal 
to  the  above  margin  will  be  required;  (2) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  mCTchandise;  and  (3)  the  cash 
deposit  rate  for  all  other  manufacturers 
at  eaqmrters  Mrill  continue  to  be  48.80 
percent,  the  "All  Others"  rate  made 
effective  by  the  original  investigation. 

These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
puUication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
th^  responsibility  imder  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failiue  to  comply  with 
this  requirement  could  result  in  the 
Secretary's^  presiunption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  December  31.  2001.   | 
Sasan  H.  Kuhbach. 

Acting  Assistant  Secretary  for  Import 
Administration. 

fFR  Doc.  02-435  Filed  1-7-02;  8:45  am] 
■ajUNG  COCK  3810-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Ai 
Achnlnistration 

[LD.12140iq 

Marina  Mammala;  HIa  No.  555-1565 

MSENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that 
James  Harvey,  Ph.D.,  Moss  Landing 
Marine  Laboratories,  P.O.  Box  450,  Moss 
Landing,  CA  95039,  has  requested  an 
amendment  to  scientific  research  Permit 
No.  555-1565. 

DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  February 
7,  2002. 

ADDRESSES:  The  amendment  request 
and  related  dociunents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office(s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376; 

Northwest  Region,  NMFS,  7600  Sand 
Point  Way  NE,  BIN  C15700,  Bldg.  1, 
Seattle,  WA  98115-0700;  phone 
(206)526-6150;  fax  (206)526-6426;  and 

Southwest  Region,  NMFS,  501  West 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213;  phone  (562)980-4001; 
fax  (562)980-4018. 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  amendment 
request  would  be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson,  (301)713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  555- 
1565,  issued  on  September  29,  2000  (65 
FR  60411)  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Permit  No.  555-1565  authorizes  the 
permit  holder  to  study  the  distribution, 
ecological  role,  health,  and  behavior  of 
harbor  seals  [Phoca  vitulina)  along  the 
west  coast  of  North  America  via  capture, 
tagging,  marking.rand  biological 


sampling,  and  performing  vocalization 
playback  experiments.  The  Permit  also 
authorizes  research  on  harbor  seals  in 
rehabilitation,  including  captive  feeding 
studies  to  quantify  biases  associated 
with  using  fecal  samples  for  diet 
analysis,  and  surgical  implantation  of 
radio  tags  to  determine  the  efficacy  of 
using  such  tags  for  application  to  the 
wild  population  for  monitoring  animal 
movements.  The  permit  holder  requests 
authorization  to  collect  from  the  wild 
up  to  8  harbor  seals  per  year  for  use  in 
the  captive  feeding  studies  and  release 
them  back  to  the  wild  after 
approximately  6  months  in  captivity; 
conduct  feeding  experiments  on  10 
California  sea  lions  [Zalopbus 
califomianus)  undergoing 
rehabilitation;  and  harass  up  to  2000 
California  sea  lions  per  year  at  haul-out 
sites  throughout  central  California  for 
scat  collection. 

In  compliance  with  the  National 
Environmental  Pohcy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register, 
NMFS  is  forwarding  copies  of  this 
application  to  the  Meirine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  December  31,  2001.     . 
Ann  D.  Terbush, 

Chief,  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-439  Filed  1-7-02;  8:45  am] 

nUMG  CODE  3610-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcamant  of  Import  Raatraint 
Umita  for  Cartain  Cotton,  Wool  and 
Man-Mada  Flisar  Taxtila  Producta 
Producad  or  Manufacturad  in 
Camlwdia 

January  3,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

-Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT :  Roy 
linger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S., 
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Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  tlie  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3^1972.  as 
amended. 

The  Memorandiun  of  Understanding 
of  December  29,  2001,  between  the 
Governments  of  the  United  States  and 
Cambodia  amends  and  extends  the 
bilateral  textile  agreement  of  January  20, 
1999  to  cover  the  period  January  1,  2002 
through  December  31,  2004. 

The  limits  under  this  agreement  may 
be  revised  if  Cambodia  becomes  a 
member  of  the  World  Trade 
Organization  (WTO)  and  the  United 
States  applies  the  WTO  agreement  to 
Cambodia. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2002  limits,  which  include  a  nine 
percent  (9%)  increase  to  all  of 
Cambodia's  quotas  under  the  Labor 
Standards  provision  described  in 
Federal  Roister  notice  64  FR  60428, 
published  on  November  5, 1999). 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001). 

D.  Nfichael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 
.  January  3,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C,  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Memorandum  of  Understanding,  dated 
December  29,  2001,  between  the 
Governments  of  the  United  States  and 
Cambodia,  you  are  directed  to  prohibit, 
effective  on  January  8,  2002.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Cambodia  and 


exported  during  the  twelve-month  period 
beginning  on  January  1,  2002  and  extending 
through  December  31,  2002,  in  excess  of  the 
following  levels  of  restraint; 


Category 


331/631  

334/634 

335/635 

338/339 

340/640 

345 

347/348/647/648 

352/652 

435 

438 

445/446 

638/639 

645/646 


Twelve-montti  restraint 
limit 


2,012,222  dozen  pairs. 
220.696  dozen. 
84,383  dozen. 
3,472,705  dozen. 
973,656  dozen. 
122,031  dozen. 
3,894,622  dozen. 
778,925  dozen. 
21 ,037  dozen. 
101,072  dozen. 
123,533  dozen. 
1,168,386  dozen. 
324,552  dozen. 


This  directive  cancels  and  supercedes  the 
counting  letter  of  December  26,  2001.  The 
limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
Memorandum  of  Understanding  of  December 
29,  2001  between  the  Governments  of  the 
United  States  and  Cambodia. 

Products  in  the  above  categories  exported 
during  2001  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  January  8.  2001)  to  the  extent 
of  any  unfilled  balances.  In  the  event  the 
limits  established  for  that  period  have  been 
exhausted  by  previous  entries,  such  products 
shall  be  charged  to  the  limits  set  forth  in  this 
directive. 

These  limits  may  be  revised  if  Cambodia 
becomes  a  member  of  the  World  Trade 
Organization  (WTO)  and  the  United  States 
applies  the  WTO  agreement  to  Cambodia. 

Moreover,  these  limits  may  be  revised  in 
light  of  the  U.S.  determination  as  to  whether 
working  conditions  in  the  Cambodian  textile 
and  apparel  sector  substantially  comply  with 
Cambodian  labor  law  and  internationally 
recognized  core  labor  standards  (see  Federal 
Register  notice  64  FR  60428,  published  on 
November  5, 1999). 

In  carryingout  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1).  / 

Sincerely, 
D.  Michael  Hutchinson 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  02-437  Filed  1-7-02;  8:45  am] 
BILLING  CODE  3S10-OR-6 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Excluslva, 
Exduslva  Ucanae  or  Partially 
Excluslw  Ucenalng  of  U.S.  Patent 
Application  Concerning  Method  for 
Forming  a  Parachute  and  a  Parachute 
Formed  Thereby 

agency:  U.S.  Army  Soldier  and 
Biological  Chemical  Command 
(SBCCOM),  DoD. 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
part  404.6,  announcement  is  made  of 
the  availability  for  licensing  of  U.S. 
Patent  No.  US  6,328,262  Bl  entitled 
"Method  for  Forming  a  Parachute  and  a 
Parachute  Formed  Thereby"  issued 
December  1 1 ,  2001 .  This  patent  has 
been  assigned  to  the  United  States 
Govenunent  as  represented  by  the 
Secretary  of  the  AJmy. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command, 
Kansas  Street,  Natick,  MA  01760, 
Phone;  (508)  233-4928  of  e-mail: 
Robert.Iiosenkrans@natick.army.mil. 

SUPPLEMENTARY  INFORMATION:  Any 
licenses  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  part  404.  The 
following.  Patent  Number,  Title  and 
Issue  date  is  provided: 

Patent  Number:  US  6,328,262  Bl. 

Title:  Method  for  Forming  a  Parachute 
and  a  Parachute  Formed  Thereby. 

Issue  Date:  December  11,  2001. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-444  Filed  1-7-02;  8:45  am] 

BiUJNG  CODE  371  (MW-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exdualve, 
Exclusive  Ucenae  or  Partially 
Exclusive  Licensing  of  U.S.  Patent 
Application  Concerning  Parachute 
Assembly 

AGENCY:  U.S.  Army  Soldier  and 
Biological  Chemical  Command 
(SBCCOM),  DoD. 
action:  Notice. 


summary:  In  accordance  with  37  CFR 
Part  404.6,  announcement  is  made  of 
the  availability  for  licensing  of  U.S. 
Patent  No.  US  6,328,263  Bl  entitled 
"Parachute  Assembly"  issued  December 
11,  2001.  This  patent  has  been  assigned 
to  the  United  States  Government  as 
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represented  by  the  Secretary  of  the 
Army. 

FOR  FURfTHER  INFORMATION  CONTACT:  Mr. 

Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command, 
Kansas  Street,  Natick,  MA  01760. 
Phone:  (508)  233-4928  or  E-mail:  Robert 
Rosenkrans@natick.anny.mil. 
SUPPLEMENTARY  INFORMATION:  Any 
licenses  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  part  404.  The 
following  Patent  Number,  Title  and 
Issue  date  is  provided: 
Patent  Number:  US  6,328,263  Bl. 
Title:  Parachute  Assembly 
Issue  Date:  December  11,  2001. 

Liu  D.  Ortiz, 

Anny  Federal  Register  Liaison  Officer. 
IFR  Doc.  02-442  Filed  1-7-02;  8:45  am] 
■UJNO  CODE  aniMM-M 


DEPARTMENT  OF  DEFENSE 
Dapartmant  of  the  Anny;  Corps  of 


Estuary  Habitat  Rastoratfcm  Council; 
Opan  Masting  j 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACnON:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  Section 
105(h)  of  the  Estuary  Restoration  Act  of 
2000  (Title  I,  Pub.  L.  106-457), 
announcement  is  made  of  the 
forthcoming  meeting  of  the  Estuary 
Habitat  Restoration  Coimcil.  The 
meeting  is  open  to  the  public. 

DATES:  The  meeting  will  be  held  from  10 
a.m.  to  12  p.m.  on  Wednesday,  January 
23,  2002. 

ADDRESSES:  The  meeting  will  be  in  room 
3M60/70, 441  G  Street,  NW. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ellen  Cummings,  Headquarters,  U.S. 
Army  Corps  of  Engineers,  Washington, 
DC  20314-1000,  (202)  761-4558;  or  Ms. 
Cynthia  Garman-Squier,  Office  of  the 
Assistant  Secretary  of  the  Army  (Qvil 
Works),  Washington.  DC,  (202)  512- 
6668. 

SUPPLEMENTARY  MF0RMAT10N:  The 
Estuary  Habitat  Restoration  Council 
consists  of  representatives  of  five 
agencies.  These  are  the  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Environmental 
Protection  Agency.  U.S.  Fish  and 
Wildlife  Service,  Department  of 
Agriculture,  and  Army. 

The  agenda  for  the  meeting  includes 
a  discussion  of  the  draft  national  estuary 
restoration  strategy,  which  the  Council 


is  required  by  law  to  develop.  The 
strategy  is  designed  to  ensiue  a 
comprehensive  approach  to  maximize 
benefits  derived  from  estuary  habitat 
restoration  projects  and  to  foster  the 
coordination  of  Federal  and  non-Federal 
activities  related  to  restoration  of 
estuary  habitat. 

Current  security  measures  require  that 
persons  interested  in  attending  the 
meeting  must  pre-register  with  us  before 
2  p.m.  on  January  18,  2002.  Please 
contact  Ellen  Cummings  at  202-761- 
4558  to  pre-register.  When  leaving  a 
voice  mail  message  please  provide  the 
name  of  the  individual  attending,  the 
company  or  agency  represented,  and  a 
telephone  niunber,  in  case  there  are  any 
questions.  The  public  should  enter  on 
the  "G"  Street  side  of  the  GAO  building. 
All  attendees  are  required  to  show 
photo  identification  and  must  be 
escorted  to  the  meeting  room  by  Corps 
personnel.  Attendees'  bags  and  other 
possessions  are  subject  to  being 
searched.  All  attendees  arriving  between 
one-half  hour  before  and  one-half  hour 
after  10  a.m.  will  be  escorted  to  the 
meeting.  Those  that  are  not  pre- 
registered  and/or  arriving  later  than  the 
allotted  time  will  be  unable  to  attend 
the  public  meeting. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  02-443  Filed  1-7-02;  8:45  amj 

HLUNG  COOE3nO-«2-« 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Colloction  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
11,  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 


statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collectibn,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  siunmary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondeats  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  acciu^te;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  January  2,  2002. 

John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

OflBce  of  Educational  Research  and 
Improvement 

Type  of  Review:  Revision. 

Title:  Program  for  International 
Student  Assessment  (PISA). 

Freqfuency:  One-time. 

Affected  Public:  Businesses  or  other 
for-profit;  State,  Local,  or  Tribal  Gov't, 
SEAsorLEAs. 

Reporting  and  Recordkeeping  Hour 
Burden;  Responses:  1,440.  Burden 
Hours:  4,817. 

Abstract:  The  Program  for 
International  Student  Assessment 
(PISA)  is  a  new  system  of  international 
assessments  that  focus  on  15-year-olds', 
capabilities  in  reading  literacy, 
mathematics  literacy,  and  science 
literacy.  PISA  2000  was  the  first  cycle 
of  PISA,  which  will  be  conducted  every 
three  years,  with  a  primary  focus  on  one 
area  for  each  cycle.  PISA  2000  focuses 
on  reading  literacy;  mathematics 
literacy  will  be  the  focus  in  2003,  and 
science  literacy  in  2006.  In  addition  to 
assessment  data,  PISA  provides 
background  information  on  school 
context  and  student  demographics  to 
benchmark  performance  and  inform 
policy. 
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Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regardingburden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  (540) 
776-7742  or  via  her  Internet  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  02-328  Filed  1-7-02;  8:45  am) 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
7,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 


Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siunmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/ or 
recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  2,  2002. 

John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  Reinstatement. 

Title:  Baccalaureate  and  Beyond 
Longitudinal  Study,  Third  FoUowup 
(B&B:93/2003). 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Rurden:  Responses:  830.  Burden  Hours: 
385. 

Abstract:  The  Baccalaureate  and 
Beyond  Longitudinal  Study,  Third 
Followup  (B&B:93/2003)  will  survey 
1992-93  bachelor's  degree  recipients 
from  public  and  private  postsecondary 
institutions.  The-data  will  provide  long 
term  information  on  graduates' 
additional  postsecondary  education  and 
training,  employment,  workforce 
activities,  and  other  life  experiences. 
The  study  directs  special  focus  on 
sample  members  who  began  teaching. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  (540)  776- 
7742  or  via  her  Internet  address 
fCathy.Axt@ed.gov.  Individuals  who  use 
a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 


Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02-329  Filed  1-7-02;  8:45  am) 
BILUNG  CODE  4a«Mn-P 


DEPARTMENT  OF  ENERGY 
[Number  DE-4>S36-02GO90014] 

Solicitation  for  Financial  Assistancs 
Applications;  inventions  and 
Innovation  Program 

AGENCY:  Golden  Field  Office, 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  solicitation  for 
financial  assistance  applications. 

SUMMARY:  The  Department  of  Energy's 
Office  of  Industrial  Technologies  (OIT) 
is  funding  a  competitive  grant  program 
entitled  the  Inventions  and  Innovation 
(I&I)  Program.  The  goals  of  the  I&I 
Program  are  to  improve  energy 
efficiency  through  the  promotion  of 
innovative  ideas  and  inventions  that 
have  a  significant,  potential  energy 
impact  and  a  potential,  future 
commercial  market.  These  goals  are 
consistent  with  the  mission  of  the  Office 
of  Energy  Efficiency  and  Renewable 
Energy  (EERE),  which  is  to  develop  and 
promote  the  adoption  of  cost-effective  ^ 
renewable  energy  and  energy  efficiency 
technologies  within  the  building, 
industrial,  transportation,  and  power 
sectors  for  the  benefit  of  economic 
competitiveness,  energy  security,  and 
environmental  quality  of  the  nation.  The 
following  mission  focus  industries, 
comprised  of  the  most  energy  intensive 
industries  in  the  U.S.  manufacturing 
sector,  are  of  particular  interest  to  the 
Program:  Agriculture,  Aluminum, 
Chemicals,  Forest  products.  Glass, 
Metal-casting,  Mining,  Petroleum,  and 
Steel.  Category  1  applications  must  be 
applications  relevant  to  the  Glass 
mission  focus  industry.  Only  Glass 
specific  applications  will  be  accepted 
under  Category  1.  Category  2 
applications  are  open  to  all  the  mission 
focus  industries  and  the  building, 
transportation,  and  power  sectors. 
DATES:  DOE  expects  to  issue  the 
solicitation  on  or  about  December  19, 
2001.  The  deadline  for  receipt  of 
applications  will  be  on  or  about  3  pm 
Mountain  Time  on  February  15,  2002. 
ADDRESSES:  The  formal  solicitation 
document  will  be  disseminated 
electronically  as  Solicitation  Number 
DE-PS36-02GO90014,  Inventions  and 
Innovation  (I&I)  Program,  through  the 
Industry  Interactive  Procurement 
System  (UPS)  located  at  the  following 
URL:  /ittp.//e-center.doe.gov..IIPS 
provides  the  medium  for  disseminating 
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solicitations,  receiving  financial 
assistance  applications,  and  evaluating 
the  applications  in  a  paperless 
environment.  Completed  applications 
are  required  to  be  submitted  via  IIPS. 
Individuals  who  have  the  authority  to 
enter  their  company  into  a  legally 
binding  contract/agreement  and  intend 
to  submit  proposals/applications  via  the 
DPS  system  must  register  and  receive 
confirmation  that  they  are  registered 
prior  to  being  able  to  submit  an 
application  on  the  IIPS  system.  An  IIPS 
"User  Guide  for  Contractors"  can  be 
obtained  by  going  to  the  OPS  Homepage 
at  the  URL  noted  above  and  then 
clicking  on  the  "Help"  button. 
Questions  regarding  the  operation  of 
nPS  may  be  e-mailed  to  the  IIPS  Help 
Desk  at  IIPS_HeIpDesk@e-center.doe.gov 
or  call  the  help  desk  at  (800)  683-0751. 
FOR  FURTHER  MFORMA'nON  CONTACT: 
Margo  Gorin,  Contract  Specialist,  at 
margo_gorin@nreI.gov       \ 

SUPPLEMENTARY  INFORMATION:  A 

selection  of  former  projects  funded  by 
the  I&I  Program  that  have  reached 
commercial  markets  included  the 
following: 

•  Meta-Lax  Stress  Relief  Equipment 
offers  distinct  advantages  over 
conventional  heat  treatment  methods.  It 
uses  less  energy,  is  portable,  can  handle 
any  size  metal  part,  and  treats  metal 
stress  in  hoxus  versus  days. 

•  Aero  Cylinder  Technology  replaces 
conventional  cylinders  by  combining  air 
spring  bellows  into  assemblies  for  use 
on  machines  (such  as  punch  presses)  to 
control  motion  and  large  masses.  The  air 
springs  act  as  counter  balancers  and 
press  cushioners  to  eliminate  alignment 
problems.  This  proper  alignment 
reduces  downtime  and  compressed  air 
losses,  resulting  in  significant  energy 
savings. 

•  Electro-Optic  Inspection  of  Heat 
Exchangers  is  a  laser-based, 
nondestructive  evaluation  system  for 
inspecting  heat  exchanger  tubing  for 
internal  corrosion,  erosion,  scale 
buildup,  and  deformation.  Benefits  to 
petrochemical,  pulp  and  paper,  and 
power-generation  plants  include 
reduced  downtime  and  increased 
efficiency. 

•  Hydrodynamic  Multi-Deflection 
Pad  Bearings  optimize  bearing  operation 
in  high-speed,  combined  heat  and 
power  turbines,  high-load  electric 
motors  or  gear  boxes,  air  or  gas 
compressors,  and  air  conditioning 
refrigeration  equipment.  Energy  loss  due 
to  fiiction  is  reduced  up  to  forty-percent 
by  using  fluids  as  a  wedge  between  pads 
and  moving  parts. 

Solicitation  Specifications:  Eligibility 
requirements  include  the  fallowing:  (1) 


Individuals  that  are  U.S.  citizens,  either 
native-bom  or  naturalized;  (2)  small 
businesses  (as  defined  by  the  Small 
Business  Administration)  that  are  U.S. 
owned,  as  defined  in  10  CFR  part 
600.501;  or  (3)  institutions  of  higher 
learning  located  in  the  U.S.  Individual 
inventors  and  very  small  businesses  (15 
or  fewer  employees)  are  especially 
encouraged  to  participate.  More  than 
one  application  may  be  submitted  by  an 
applicant  for  different  innovations. 
However,  funding  will  be  limited  to  one 
award  per  applicant,  per  cycle.  Also 
more  than  one  organization  may  be 
involved  in  an  application  as  long  as  the 
lead  organization  and  lead  financial 
assistance  management  responsibilities 
are  defined.  The  Catalog  of  Federal 
Domestic  Assistance  number  assigned  to 
the  I&I  Program  is  81.036.  Cost  sharing 
by  applicants  and/or  cooperating 
participants' is  not  required  but  highly 
encouraged.  In  addition  to  direct 
financial  contributions,  cost  sharing  can 
include  beneficial  services  or  items  such 
as  manpower,  equipment,  consultants, 
and  computer  time  that  are  allowable  in 
accordance  with  applicable  cost 
principles. 

The  Golden  Field  Office  has  been 
assigned  the  responsibility  of  issuing 
the  solicitation  and  administering  the 
awards.  Ideas  that  have  a  significant 
energy  savings  impact  and  futiu-e 
commercial  market  potential  are  chosen 
for  financial  support  through  the 
competitive  solicitation  process.  The  I&I 
Program  will  provide  financial 
assistance  of  up  to  $40,000  for  Category 
1  and  up  to  $200,000  for  Category  2  to 
applications  that  fall  within  the 
"conceptual"  and  "developmental"   , 
stages  of  development,  respectively.  To 
be  considered  for  a  Category  2  award,  a 
bench-scale  model  and/or  other 
preliminary  investigations  must  be 
complete.  Each  award  may  cover  a 
project  period  of  up  to  one  year  for 
Category  1  and  up  to  two  years  for 
Category  2.  In  addition  to  financial 
assistance,  the  I&I  Program  offers 
technical  guidance  and 
commercialization  support  to  successful 
applicants  through  the  Resoiuxie  Centers 
for  Innovation  (RCI). 

Availability  of  Funds  for  FY  2001 : 
DOE  is  announcing  the  availability  of 
up  to  $2.16  million  dollars  in  agreement 
funds  for  Fiscal  Year  2002.  The  awards 
will  be  made  through  a  competitive 
solicitation.  DOE  reserves  the  right  to 
fund  in  whole  or  in  part  any,  all,  or 
none  of  the  proposals  submitted  in 
response  to  this  notice. 


Issued  in  Golden.  Colorado  on  December 
20,  2001. 

Matthew  A.  Barron, 

Acting  Director,  Office  of  Acquisition  and 
Financial  Assistance,  Golden  Field  Office. 
(PR  Doc.  02-390  Filed  1-7-02;  8:45  am] 

BILUNG  COOE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site-    ^ 
Specific  Advisory  Board,  Hanford 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Hanford.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  No 
92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 
DATES: 

Thursday,  February  7,  2002,  9  a.m.-5 
p.m. 

Friday,  February  8,  2002,  8:30  a.m.-3 
p.m. 

ADDRESSES:  West  Coast  Hotel,  1101 
North  Columbia  Center  Boulevard, 
Kennewick,  WA  (509-783-0611). 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
McClure,  Public  Involvement  Program 
Manager,  Department  of  Energy 
Richland  Operations  Office,  P.O.  Box 
550  (A7-75),  Richland,  WA,  99352; 
Phone:  (509)  373-5647;  Fa)j:  (509)  376- 
1563. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 
its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

Thursday,  February  7,  2002 

•  Ad  Hoc  Task  Force  Report  on 
January  15-16  workshop. 

•  Introduction  of  Advice  on  the  River 
Corridor  Tri-Party  Agreement  (TPA) 
Change  Package. 

•  FY04  Budget  Development  Process. 
*.  Follow-up  Discussion  on  White 

Paper:  "Evaluating  Hanford  Public 
Involvement:  Goals,  Activities,  and  a 
Framework  for  Discussion". 

•  Integrated  Safety  Management 
System  (ISMS):  Bechtel  National  Inc. 
Approach  to  ISMS. 

Friday,  February  8,  2002 

•  Adoption  of  Board  Advice  on  the 
River  Corridor  Tri-Party  Agreement 
(TPA)  Draft  Change  Package 

•  Board  Feedback  on  Addressing 
Agencies'  Issues  for  Consideration 
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•  Committee  Updates 

•  Public  Involvement  Process  Related 
to  Budget  Development 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements' 
may  be  filed  with  the  Board  either 
before  or  after  the  mfeeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Gail  McClure's  office  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  equal  time  to  present  their 
comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Gail  McClure, 
Department  of  Energy  Richland 
Operation  Office,  P.O.  Box  550, 
Richland,  WA  99352,  or  by  calling  her 
at  (509)  373-5647. 

Issued  at  Washington,  DC  on  January  2, 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

IFR  Doc.  02-391  Filed  1-7-02;  8:45  am] 
BILUN6  COOE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlasion 

[Docket  No.  RP01-259-002] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Clianges  in  FERC  Gas  Tariff 

January  2,  2002. 

Take  notice  that  on  December  26, 
2001,  ANR  Pipeline  Company  (ANR) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  Sixteenth  Revised  Sheet  No.  19, 
proposed  to  be  effective  January  1,  2002. 

/5>IR  states  that  the  above-referenced 
tarii?  sheet  is  being  filed  to  implement 
the  Joint  Offer  of  Settlement  Ajid 
Explanatory  Statement  and 
corresponding  Stipulation  and 
Agreement  (Offer  of  Settlement)  being 
filed  simultaneously  with  this  filing.  As 
discussed  in  the  Offer  of  Settlement, 


ANR  has  agreed  to  adjust  the  ciurently 
approved  fuel  matrix  methodology  for 
determining  ANR's  fuel  use  and  lost- 
and-unaccounted-for  retention 
percentages  under  its  currently  effective 
tariff  mechanism.  ANR  has  agreed  to 
implement  this  revised  methodology  as 
to  the  current  annual  fuel  matrix 
redetermination  at  issue  in  this 
proceeding,  on  an  interim  basis  effective 
January  1,  2002,  until  ANR  submits  its 
next  annual  redetermination  filing 
under  its  tariff  to  be  effective  April  1, 
2002. 

ANR  states  that,  in  general,  the 
change  in  methodology  results  in  fuel 
rate  decreases  only,  but  in  any  event, 
ANR  is  not  proposing  to  put  into  effect  > 
any  increases  that  result  from  the  new 
methodology  for  the  interim  period 
January  1,  2002  through  March  31,  2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  l^ 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-347  Filed  1-7-02;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9&-408-042]     ' 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

January  2.  2002. 

Take  notice  that  on  December  17, 
2001,  Columbia  Gas  Transmission 
Corporation  (Coliunbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 


Second  Revised  Volume  No.  1,  the 
following  revised  tariff  sheets,  bearing  a 
proposed  effective  date  of  January  1, 
2002: 

Fifty-fourth  Revised  Sheet  No.  25 
Fifty-fourth  Revised  Sheet  No.  26 
Fifty-fourth  Revised  Sheet  No.  27 
Twenty-fourth  Revised  Sheet  No.  30A 

Columbia  states  that  this  filing  is 
being  submitted  pursuant  to  Stipulation 
I,  Article  I,  Section  E,  True-up 
Mechanism,  of  the  Settlement 
(Settlement)  in  Docket  No.  RP95-408  et 
al.,  approved  by  the  Commission  on 
April  17,  1997  (79  FERC  61,044  (1997)). 
Under  the  approved  section  of  the 
Settlement,  Columbia  is  required  to 
true-up  its  collections  piu'suant  to  the 
Settlement  Component  for  12 -month 
periods  commencing  November  1, 1996 
and  ending  October  31.  2004.  The  fifth 
12-month  period  (Period  V)  ended 
October  31,  2001.  Columbia  is  making 
this  true-up  filing  in  compliance  with 
the  Settlement  to  return  a  net  over- 
recovery  of  $3,070,840  for  Period  V, 
which  includes  interest  and  the  true-up 
of  the  Period  IV  Settlement  Component    . 
adjustment,  through  an  adjustment  to 
the  Settlement  Component  of  the  base 
rates  for  the  period  January  1,  2002    • 
through  October  31,  2002. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  intemiptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regiflations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-336  Filed  1-7-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 


FMeral  Energy  Regulatory 
Commission 

[DockM  No.  RP98-391-006] 


Colorado  Interstate  Gas  Company; 
Notice  of  Annual  Revsnue  Refxirt 

January  2.  2002. 

Take  notice  that  on  December  26. 
2001.  Colorado  Interstate  Gas  Company 
tendered  for  filing  its  second  and  final 
report  detailing  the  revenues  received 
and  credits  distributed  to  eligible 
shippers  firom  providing  Intemiptible 
Swing  Service  for  the  period  July  1, 
2000  through  September  30,  2001. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  January  9,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  ihe 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,^lect  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  Ueu  of  paper.  See,  18 
CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary.  [ 

IFR  Doc.  02-341  Filed  1-7-02:  8:45  am) 

BUMQ  CODE  Sn7-01-P 


DEPARTMENT  OF  ENERGY 


FMeral  Energy  Regulatory 
Commission 

(Oodwt  No.  RP01-350-007] 


Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

January  2,  2002. 

Take  notice  that  on  December  20, 
2001,  Colorado  Interstate  Gas  Company 
(QG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  tariff  sheets  listed  in 
Appendices  A,  B  and  C  to  the  filing,  to 
become  effective  October  1,  2001. 

GIG  states  that  the  tariff  sheets  are 
being  filed  in  compliance  with  the 


Commission's  November  20.  2001  order 
in  this  proceeding  to  revise  HEEN 
service  and  to  re-file  certain  tariff 
sheets. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE. ,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-348  Filed  1-7-02;  8:45  am) 

BILLING  COOE  Sn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP02-42-001] 

Colorado  Interstate  Gas  Company; 
Notice  of  Compliance  Filing 

January  2,  2002. 

Take  notice  that  on  December  28, 
2001,  Colorado  Interstate  Gas  Company 
(GIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Voliune 
No.  1,  Ninth  Revised  Sheet  No.  284A,  to 
be  effective  February  1,  2002. 

GIG  states  that  the  tariff  sheet  and 
accompanying  explanation  address 
certain  issues  raised  in  the 
Commission's  order  issued  December 
10,  2001  in  this  proceeding  regarding  its 
Automatic  Parking  and  Lending  Service 
and  similar  imbalance  services. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  athttp:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-350  Filed  1-7-02;  8:45  am] 

BHJJNG  COOE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dociwt  No.  RP95-408-043] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
niing 

January  2,  2002. 

Take  notice  that  on  December  17, 
2001,  Columbia  Gas  Transmission 
Corporation  (Columbia)  tendered  a 
filing  in  compliance  with  Stipulation  II, 
Article  III,  Section  F,  of  the  settlement 
filed  in  Docket  No.  RP95^08  et  al.. 
approved  on  April  17, 1997  (79  FERC 
61,044  (1997))  (Settlement).  Pursuant  to 
Article  ID,  Section  F,  Columbia  is  filing 
to  comply  with  the  Settlement 
requirement  that  all  facilities  not  sold 
by  Columbia  as  of  December  31,  2001, 
"shall  be  deemed  to  have  been  sold  for 
zero  dollars." 

Columbia  states  further  that  copies  of 
this  filing  have  been  mailed  to  all 
parties  to  the  Docket  Nos.  RP95-408, 
et  al.  proceedings. 

Any  person  desiring  to  protest  said 
filing  should  file  a  proteist  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
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not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  02-337  Filed  1-7-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-038] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

January  2,  2002. 

Take  notice  that  on  December  27, 
2001,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  the  following  contract  for 
disclosure  of  a.recently  negotiated  rate 
transaction: 

ITS-2  Service  Agreement  No.  71879  between 
Columbia  Gulf  Transmission  Company  and 
Amoco  Energy  Trading  Corp.  dated 
December  21,  2001 

Transportation  service  is  to 
commence  January  1,  2002  xmder  the 
agreement. 

Columbia  Gulf  states  that  copies  of 
the  filing  have  been  served  on  all  parties 
identified  on  the  official  service  list  in 
Docket  No.  RP96-389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 


viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc.  02-338  Filed  1-7-02;  8:45  am] 

BILUNG  COOE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-039] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

January  2.  2002. 

Take  notice  that  on  December  27, 
2001.  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  the  following  contract  for 
disclosure  of  a  recently  negotiated  rate 
transaction: 

FTS-2  Service  Agreement  No.  71910  between 
Columbia  Gulf  Transmission  Company  and 
Dynegy  Marketing  and  Trade  dated 
December  24,  2001 

Transportation  service  is  to 
commence  January  1,  2002  under  the 
agreement. 

Columbia  Gulf  states  that  copies  of 
the  filing  have  been  served  on  all  parties 
identified  on  the  official  service  list  in   . 
Docket  No.  RP96-389. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www. fere. gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 


assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Fihng"  link. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

[FR  Doc.  02-339  Filed  1-7-02;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-14-002] 

Crossroads  Pipeline  Company;  Notice 
of  Compliance  Filing 

January  3.  2002. 

Take  notice  that  on  December  28. 
2001 ,  Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 .  its  entire  tariff,  with  a 
proposed  effective  date  of  November  1, 
2001.  This  tariff  is  being  filed  in 
compliance  with  the  Commission's 
October  31,  2001  Letter  Order  in  the 
above-referenced  docket. 

Crossroads  states  that  the  purpose  of 
this  filing  is  to  change  its  tariff  from  7 
point  font  to  10  point  font  as  required 
by  the  Commission. 

Crossroads  states  that  copies  of  its 
filing  and  has  been  sent  by  first-class 
mail,  postage  prepaid,  by  Crossroads  to 
each  of  the  parties  on  the  official  service 
list  in  Docket  No.  RP02-14-000.  Copies 
have  also  been  mailed  to  each  of    • 
Crossroads'  firm  and  interruptible 
customers  and  affected  state 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,.  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Conunission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
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CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

(FR  Doc.  02-469  Filed  1-7-02;  8:45  am) 

BUJNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

FMleral  Energy  Regulatory 
CommiseJon 

[Doclwt  No.  RP02-126-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
GasTarlff 


January  2,  2002. 
'  Take  notice  that  on  December  18, 
2001,  Eastern  Shore  Natiiral  Gas 
Company  (ESNG)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets  in  the  above  captioned 
docket,  bear  a  proposed  effective  date  of 
November  1,  2001. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  services 
purchased  from  Transcontinental  Gas 
Pipe  Line  Corporation  (Transco)  under 
its  Rate  Schedules  GSS  and  LSS.  The 
costs  of  the  above  referenced  storage 
services  comprise  the  rates  and  charges 
payable  under  ESNG's  respective  Rate 
Schedules  GSS  and  LSS.  This  tracking 
filing  is  being  made  pursuant  to  Section 
3  of  ESNG's  Rate  Schedules  GSS  and 
LSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  Mrith  the 
Federal  Energy  Regulatory  Commission. 
88^  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conunission's 
Rules  and  Regulations.  AH  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conunission  and  are  available  for  public 
inspection.  This  filing  vaacy  also  be 
viewed  on  the  Web  at  bttp:// 
www./erc.gov  using  the  "RIMS"  link, 
.  select  "Docket#"  and  follow  the 


instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  02-352  Filed  1-7-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  NO.RP02-130-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
GasTarlff 

January  2,  2002. 

Take  notice  that  on  December  27, 
2001,  Eastern  Shore  Natural  Gas 
Company  (ESNG)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  certain  revised 
tariff  sheets,  bear  a  proposed  effective 
date  of  January  1,  2002. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  services 
piut:hased  from  Columbia  Gas 
Transmission  Corporation  (Columbia) 
under  its  Rate  Schedules  FSS  and  SST. 
The  costs  of  the  above  referenced 
storage  services  comprise  the  rates  and 
charges  payable  imder  ESNG's 
respective  Rate  Schedule  CFSS.  This 
tracking  filing  is  being  made  pursuant  to 
Section  3  of  ESNG's  Rate  Schedule 
CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 


viewed  on  the  Web  at  http:// 
WTvw./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  oh  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

(FR  Doc.  02-355  Filed  1-7-02;  8:45  ajn] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP00-305-(l06] 

Mississippi  River  Transmission 
Corporation;  Notice  of  Negotiated 
Rates 

January  2,  2002. 

Take  notice  that  on  December  21, 
2001,  Mississippi  River  Transmission 
Corporation  (MRT)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1,  the  following 
tariff  sheet  to  be  effective  January  1, 
2002: 

Original  Sheet  No.  lOD 

MRT  states  that  the  piupose  of  this 
filing  is  to  reflect  the  implementation  of 
a  new  negotiated  rate  transaction. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-345  Filed  1-7-02;  8:45  am) 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-172-004] 

Mojave  Pipeline  Company;  Notice  of 
Compliance  Filing 

January  3,  2002. 

Take  notice  that  on  December  28, 
2001 ,  Mojave  Pipeline  Company 
(Mojave)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volmne  No.  1.  the  following  tariff  sheet, 
with  an  effective  date  of  February  1, 
2002: 

Seventh  Revised  Sheet  No.  11 
First  Revised  Sheet  No.  105 
First  Revised  Sheet  No.  134 
Original  Sheet  No.  243 
Original  Sheet  No.  244 
Original  Sheet  No.  245 
Original  Sheet  No.  246 
Sheet  Nos.  247  through  399 

Mojave  states  that  the  tariff  sheets  are 
being  filed  to  comply  with  the 
Commission's  order  issued  December 
21,  2001  and  to  implement  the  terms  of 
the  Offer  of  Settlement  and  Stipulation 
and  Agreement  filed  in  this  proceeding. 
The  tariff  sheets  are  proposed  to  become 
effective  February  1,  2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  .18 
CFR  385.200l(a)(l)(iii)  and  the 


instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

|FR  Doc.  02-467  Filed  1-7-02;  8:45  am] 

BILUNG  COOE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER99-3719-001  and  EC99- 
100-001] 

Mountain  West  Independent  System 
Admin.  Sierra  Pacific  Power  Co.  and 
Nevada  Power  Co.;  Notice  of  Filing 

January  2,  2002. 

Take  notice  that  on  December  21 , 
2001,  Deseret  Generation  & 
Transmission  Cooperative  and  Mt. 
Wheeler  Power,  Inc.  notified  the 
Commission  of  the  withdrawal  of  their 
request  for  rehearing  in  Docket  No. 
ER99-3  71 9-001  and  Docket  No.  EC99- 
100-001.    . 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE..  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
iiftp.y/ivwiv./efc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-filing"  link. 

Comment  Date:  January  11,  2002. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

[FR  Doc.  02-335  Filed  1-7-02;  8:45  am) 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-1 76-047] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rate 
Filing 

January  2.  2002. 

Take  notice  that  on  December  19, 
2001,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FTIRC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  Original 
Sheet  No.  26V,  with  an  effective  date  of 
January  1,  2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  a  negotiated  rate 
transaction  with  NRG  Power  Marketing, 
Inc.  under  Natural's  Rate  Schedules  FTS 
pursuant  to  Section  49  of  the  General 
Terms  and  Conditions  of  Natural's 
Tariff. 

Natural  requests  waivers  of  the 
Commission's  Regulations,  including 
both  the  30-day  and  the  60-day  notice 
requirements  of  Section  154.207,  to  the 
extent  necessary  to  permit  the  tariff 
sheet  to  become  effective  January  1 , 
2002. 

Natimil  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  commissions  and  all 
parties  set  out  on  the  Commission's 
official  service  list  in  Docket  No.  RP99- 
176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  bn  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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iBstructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.,  i 

Acting  Secretary. 

(FR  Doc.  02-342  Filed  1-7-02;  8:45  am] 

MLUNQ  COOE  STir-OI-P 


DEPARTMENT  OF  ENERGY 

FWtoral  Energy  Regulatory 
Cofmnneion 

[OodUl  No.  RP99-176-048] 

Natural  Gaa  Pipeline  ComfMwiy  of 
America;  Notice  of  Negotiated  Rate 

January  2,  2002.  > 

Take  notice  that  on  December  27, 
2001,  Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff. 
Sixth  Revised  Volimie  No.  1,  Original 
Sheet  No.  26W  and  Original  Sheet  No. 
26W.01.  to  be  effective  December  28, 
2001. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  four  (4)  new 
negotiated  rate  transactions  under 
Natural's  Rate  Schedule  FTS  pursuant 
to  Section  49  of  the  General  Terms  and 
Conditions  of  Natural's  Tariff.  Natiiral 
states  that  the  negotiated  rate 
agreements  do  not  deviate  in  any 
material  respect  from  the  applicable 
form  of  service  agreement  in  Natiu-al's 
Tariff. 

Natmal  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  commissions  and  all 
parties  set  out  on  the  Commission's 
official  service  list  in  Docket  No.  RP99- 
176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 


interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  3^5.2001{a)(l){iii)  and  the 
instnfctions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Acting  Secretary. 

[FR  Doc.  02-343  Filed  1-7-02;  8:45  am] 

BILUNG  COO€  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-223-006] 

Norttiem  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

January  2,  2002. 

Take  notice  that  on  December  21. 
2001,  Northern  Natural  Gas  Company 
(Northern),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  proposed  to  be  effective  August 
1,  2001  and  June  1,  2001,  respectively, 
in  compliance  with  the  Commission's 
Order  dated  October  24,  2001: 

Substitute  1st  Revised  56  Revised  Sheet  No. 

51 
Substitute  1st  Revised  57  Revised  Sheet  No. 

51 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "R^S" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-344  Filed  1-7-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaaion 

[Docket  No.  CP01-438-000] 

Northwest  Pipeline  Corporation;  Notice 
ofStteVistt 

January  2,  2002. 

On  January  15-16,  2002,  the  Office  of 
Energy  Projects  (OEP)  staff  will  conduct 
a  pre-certification  site  visit  of  Northwest 
Pipeline  Corporation's  (Northwest) 
Rockies  Expansion  Project  in  Pocatello, 
Idaho.  We  will  examine  the  proposed 
project  route  and  possible  alternative 
routes  in  Pocatello.  The  inspection  will 
be  conducted  by  automobile  and  on 
foot.  Representatives  of  Northwest  will 
be  accompanying  the  OEP  staff. 

All  interested  parties  may  attend. 
Those  planning  to  attend  must  provide 
their  own  transportation.  For  further 
information  on  attending  the  site  visit, 
please  contact  the  Commission's  Office 
of  External  Affairs  at  (202)  208-0004. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-334  Filed  1-7-02;  8:45  am] 

BKUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-395-003,  RPOO-613- 
002,  and  RP96-34S-011  (Not  Consolidated)] 

Panhandle  Eastern  Pipe  Line 
Company;  Notice  of  Compliance  Filing 

January  2,  2002. 

Take  notice  that  on  December  28, 
2001,  Panhandle  Eastern  Pipe  Line 
Company  (Panhandle)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1.  the  revised  tariff 
sheets  listed  on  Appendix  A  attached  to 
the  filing  proposed  to  be  effective 
February  1.  2002. 

Panhandle  asserts  that  the  purpose  of 
this  filing  is  to  implement  the  terms  of 
the  July  23.  2001  Stipulation  and 
Agreement  in  Docket  Nos.  RPOO-395- 
000,  RPOO-395-001,  RPOO-61 3-000, 
and  RP96-348-000  [Not  Consolidated] 
(Settlement).  The  Settlement  was 
approved,  as  modified,  by  the 
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Commission's  October  12,  2001  Order 
on  Panhandle's  Order  No.  637 
Settlement,  97  FERC  ^  61,046  (2001), 
and  the  Commission's  Order  on 
Compliance  Filing  issued  on  December 
19,  2001,  97  FERC  H  61,285  (2001),  in 
the  above  referenced  proceedings.  In 
addition,  the  price  references  to  Gas 
Daily  on  Tariff  Sheet  Nos.  272,  272D 
and  272E  have  been  updated  to  reflect 
the  current  nomenclature  in  the  subject 
publication. 

Panhandle  states  that  copies  of  this 
filing  are  being  served  on  all  affected 
customers,  applicable  state  regulatory 
agencies  and  parties  to  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washmgton,  DC 
20426;  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
"154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-346  Filed  1-7-02;  8:45  am] 

BILLING  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  RP02-69-001] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Compliance 
Rling 

January  2.  2002. 

Take  notice  that  on  IDecember  19, 
2001,  PG&E  Gas  Transmission, 
Northwest  Corporation  (GTN)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1-A,  the 
following  substitute  tariff  sheets: 
Substitute  Thirty-fifth  Revised  Sheet 
No.  4,  Substitute  Nineteenth  Revised 
Sheet  No.  4A  and  Substitute  Fourteenth 


Revised  Sheet  No.  6C.  GTN  states  that 
these  tariff  sheets  establish  GTN's  Gas 
Research  Institute  ("GRI")  surcharge  for 
calendar  year  2002.  GTN  proposes  that 
these  sheets  be  made  effective  January  1 . 
2002. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  pn  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-351  Filed  1-7-02;  8:45  am] 

BKUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 28-000] 

Sea  Robin  Pipeline  Company;  Notice 
of  Flowthrough  Crediting  Report 

January  2,  2002. 

Take  notice  that  on  December  21 , 
2001,  Sea  Robin  Pipeline  Company  (Sea 
Robin)  submitted  its  Annual 
Flowthrough  Crediting  Mechanism 
Filing.  Sea  Robin  states  that  this  filing 
was  made  pursuant  to  Section*27  of  the 
General  Terms  and  Conditions  of  Sea 
Robin's  FERC  Gas  Tariff  which  requires 
the  crediting  of  certain  amounts 
received  as  a  result  of  resolving  monthly 
imbalances  between  its  gas  and 
liquefiables  shippers  and  under  its 
operational  balancing  agreements,  and 
imposing  scheduling  penalties  during 
the  12  month  period  ending  October  31, 
2001. 


Sea  Robin  reports  that  it  paid 
$298,131.88  in  excess  of  amounts 
received  fi'om  shippers.  In  accordance 
with  Section  27.1,  the  excess  amount 
paid  by  Sea  Robin  will  be  carried 
forward  and  offset  against  any 
accimiulated  amounts  during  the 
subsequent  twelve-month  period. 

Sea  Robin  further  states  that  copies  of 
this  filing  are  being  served  on  all 
affected  customers,  applicable  state 
regulatory  agencies  and  parties  to  the 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
January  9,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

JFR  Doc.  02-353  Filed  1-7-02;  8:45  am] 

BMJJNG  COOE  8717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 29-000] 

Southern  LNG  Inc.;  Notice  of  Tariff 
Rling 

January  2,  2002. 

Take  notice  that  on  December  21, 
2001,  Southern  LNG  Inc.  (SU^G) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  Original  Volume  No.  1,  the 
tariff  sheets  in  Appendix  A  to  its  filing, 
to  become  effective  February  1.  2002. 

SLNG  states  that  the  proposed 
changes  would  change  the  initial  rates 
for  open-access  service  at  the  liquefied 
natural  gas  (LNG)  receiving  terminal  on 
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Elba  Island,  Georgia  (Elba  Island 
Terminal).  SLNG  submits  the  changes  as 
a  limited  filing  under  Section  4  of  the 
Natural  Gas  Act,  pursuant  to  an  order  of 
the  Federal  Energy  Regulatory 
Commission  issued  on  November  30, 
2001  in  Docket  Nos.  CP99-580-003  and 
CP99-582-004. 

SLNG  states  that  the  proposed 
changes  reflect  the  cost  of 
recommissioning  and  modifying  the 
Elba  Island  Terminal. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regiilations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(d)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretmy. 

(FR  Doc.  02-354  Filed  1-7-02: 8:45  am] 

■UMQ  CODE  STir-ai-P 


DEPARTMErn*  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

{Docket  No.  RP02-1 7-002] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Filing 

January  2,  2002. 

Take  notice  that  on  December  21, 
2001,  Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Second  Substitute  First 
Revised  Sheet  No.  23F.  Eighteenth 
Revised  Sheet  No.  25,  Original  Sheet 
No.  25A,  and  Substitute  Sixth  Revised 
Sheet  No.  159.  with  an  effective  date  of 
December  1,  2001. 

Tennessee  states  that  the  purpose  of 
this  filing  is  to  comply  with  the 
December  14  Order,  in  which  the 
Commission  approved  Tennessee's 
proposal  to  provide  Extended  Receipt 
Service  (ERS)  and  Extended  Delivery 
Service  (EDS)  on  Incremental  Laterds 
for  shippers  receiving  firm 
transportation  service  under  Rate 
Schedule  FT-A,  but  required  Tennessee 
to  file  revised  tariff  sheets  to  properly 
reflect  the  services  in  the  tariff. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  QDpies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 


CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-349  Filed  1-7-02;  8:45  ami 

BILUNG  CODE  6717-01-f> 

DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 31-000] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

January  2,  2002. 

Take  notice  that  on  December  27, 
2001,  Texas  Eastern  Transmission,  LP 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Seventh 
Revised  Volume  No.  1  and  First  Revised 
Volxune  No.  2,  revised  tariff  sheets  listed 
on  Appendix  A  to  the  filing  to  become 
effective  February  1.  2002. 

Texas  Eastern  states  that  these  revised 
tariff  sheets  are  filed  pursuant  to  Section 
15.1,  Electric  Power  Cost  (EPC) 
Adjustment,  of  the  General  Terms  and 
Conditions  of  Texas  Eastern's  FERC  Gas 
Tariff,  Seventh  Revised  Volume  No.  1. 
Texas  Eastern  states  that  Section  15.1 
provides  that  Texas  Eastern  shall  file  to 
be  effective  each  February  1  revised 
rates  for  each  applicable  zone  and  rate 
schedule  based  upon  the  projected 
annual  electric  power  costs  required  for 
the  operation  of  transmission, 
compressor  stations  with  electric  motor 
prime  movers  and  to  also  reflect  the  EPC 
Svircharge  which  is  designed  to  clear  the 
balance  in  the  Deferred  EPC  Accoimt. 

Texas  Eastern  states  that  the  rate 
changes  proposed  to  the  primary  firm 
capacity  reservation  charges,  usage  rates 
and  100%  load  factor  average  costs  for 
full  Access  Area  Boundary  service  fitim 
the  Access  Area  Zone,  East  Louisiana,  to 
the  three  market  area  zones  are  as 
follows: 


Zone 


Maikst  1  *. 

Market  2 „ *. 

Rtarkat  3 .{. 


Reservatton 


$0.029 /dtti 
0.069 /dth 
0.130 /dth 


Usage 


$0.0009 /dth 
0.0029 /dth 
0.0043 /dth 


100%  LP 


$0.0019 /dth 
0.0058 /dth 
0.0086 /dth 


Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  aQ  afiiscted 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 


or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  fot 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-356  Filed  1-7-02;  8:45  amj^ 

BILUNG  CODE  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-288-019] 

Transwestem  Pipeline  Company; 
Notice  of  Negotiated  Rates 

January  2,  2002. 

Take  notice  that  on  December  21, 
2001,  Transwestem  Pipeline  Company 
(Transwestem)  tendered  for  filing  to 
become  part  of  Transwestem's  FERC 
Gas  Tariff,  Second  Revised  Volume  No. 
1,  the  following  tariff  sheets,  proposed 
to  become  effective  on  January  1,  2002: 

14  Revised  Sheet  No.  5B.05 
Fourth  Revised  Sheet  No.  5B.08 

Transwestem  states  that  the  above 
sheets  are  being  filed  to  implement  a 
specific  Reliant  Energy  Services  Inc. 
negotiated  rate  transaction  in 
accordance  with  the  Commission's 
Policy  Statement  on  Alternatives  to 
Traditional  Cost-of-Service  Ratemaking 
for  Natural  Gas  Pipelines. 

Transwestem  further  states  that 
copies  of  the  filing  have  been  mailed  to 
each  of  its  customers  and  interested 
State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
wWw.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-340  Filed  1-7-02;  8:45  am) 

BKiJNQ  CODE  SMT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 32-000] 

Vllcing  Gas  Transmission  Company; 
Notice  of  Tariff  Filing 

January  2,  2002. 

Take  notice  that  on  December  28, . 
2001,  Viking  Gas  Transmission 
Company  (Viking)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Voliune  No.  1  the  tariff  sheets  listed  on 
Attachment  A  (Primary  Case)  and 
Attachment  B  (Pro  Forma  Case)  to  the 
filing.  Viking  requests  an  effective  date 
of  July  1,  2002  for  the  tariff  sheets  listed 
on  Attachment  A  and,  accordingly, 
requests  that  the  Commission  suspend 
this  filing  for  the  maximum  statutory 
period  of  five  months. 

Viking  respectfully  requests  that  the 
Commission  allow  Viking's  Pro  Forma 
Case  to  become  effective  only  after  a 
final  Commission  order  on  this 
proceeding.  Should  the  Commission 
accept  Viking's  Pro  Forma  Case,  Viking 
will  submit  actual  tariff  sheets  in  place 
of  the  Pro  Forma  tariff  sheets  to  be 
effective  on  a  prospective  basis. 

Viking  states  that  the  purpose  of  this 
filing  is  to  revise  Viking's  rates  for 
jurisdictional  services  to  reflect  current 
and  projected  costs  and  changes  in 
demand  on  Viking's  system.  Viking  is 
also  filing  to  adopt  term-differentiated 
rates  and  a  demand  rate  for  Daily 
Demand  Service  under  Rate  Schedule 
LMS,  to  change  scheduling  priority  for 
intermptible  services  to  ensure  that 
capacity  is  allocated  to  those  shippers 
-that  most  value  it  and  to  provide  for  the 
termination  of  intermptible  contracts 
with  shippers  who  have  not  exercised 
any  contractual  rights  for  firm, 


intermptible  or  load  management 
services  for  at  least  one  year.  In  its  Pro 
Forma  Case,  Viking  is  proposing  to  roll- 
in  the  costs  of  facilities  installed  during 
the  1999  expansion  project  approved  by 
the  Commission  in  Docket  Nos.  CP98- 
761-000.  This  project  is  appropriate  for 
roUed-in  rate  treatment  due  to  the 
significant  systemwide  reliability  and 
operational  benefits  it  provides  to  pre- 
expansion  customers. 

Viking  states  that  copies  of  the  filing 
have  been  mailed  to  all  of  its 
jurisdictional  customers  and  to  affected 
state  regulatory  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  ^ 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-357  Filed  1-7-02;  8:45  anftl 

BILUNG  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-425-005] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  Nagottated  Rates 

January  3,  2002. 

Take  notice  that  on  December  28. 
2001,  Williams  Gas  Pipelines  Central, 
Inc.  (Williams)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff.  Original 
Volume  No.  1,  fhe  following  tariff  sheets 
to  become  effective  January  1,  2002: 

Fourth  Revised  Sheet  No.  1 
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Original  Sheet  No.  11  j 

Sheet  No.  12 

Williams  states  that  the  purpose  of 
this  filing  is  to  reflect  the  negotiated  rate 
contract  with  Kansas  Industrial  Energy 
Supply  Company. 

Williams  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
all  parties  on  the  service  list,  Williams' 
jurisdictional  customers  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with'Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instnictions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  li^ 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02^68  Filed  1-7-02  8:45  am] 

BNJJNG  CODE  6n7-01-^ 


DEPARTMENT  OF  ENERGY 

FMwral  Energy  Regulatory 
Coimnission 

[Dockat  No.  EC02-39-000,  et  ai.] 

UtiliCorp  United  inc.,  et  al.;  Electric 
Rale  and  Corporate  Regulation  Riinga 

January  2,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  UtiliCorp  United  Inc. 

[Docket  No.  EC02-3»-O00l 

Take  notice  that  on  December  28, 
2001,  UtiliCorp  United  Ina  (UtiliCorp), 
filed  with  the  Federal  Energy  Regulatory 


Commission  (Commission)  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act,  16  U.S.C.  824b, 
and  part  33  of  the  Commission's 
regulations.  18  CFR  part  33.  UtiliCorp 
requests  authorization  and  approval  of 
the  sale  by  UtiliCorp  and  the  pimiiase 
by  the  KAMO  Electric  Cooperative,  Inc. 
(KAMO)  of  certain  limited  transmission 
facilities  within  the  city  of  El  Dorado 
Springs,  Missouri. 
Comment  Date:  January  18,  2002. 

2.  UtiliCorp  United  Inc. 

[Docket  No.  EC02-40-000] 

Take  notice  that  on  December  28, 
2001.  UtihCorp  United  Inc.  (UtihCorp), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  pursuant  to  Section  203  of 
the  Federal  Power  Act.  16  U.S.C.  824b, 
andpart  33  of  the  Commission's 
regulations.  18  CFR  part  33.  UtiliCorp 
requests  authorization  and  approval  of 
the  sale  by  UtiliCorp  and  the  purchase 
by  the  City  of  El  Dorado  Springs, 
Missouri  (El  Dorado  Springs)  of  an 
electrical  substation  along  with  a 
transmission  line  and  related  assets. 

Comment  Date:  January  18,  2002. 

3.  Raybum  Country  Electric 
Cooperative,  Inc. 

(Docket  No.  ER02-210-0011 

Take  notice  that  on  December  27, 
2001.  Raybum  Country  Electric 
Cooperative  Inc..  (Raybum  Electric) 
tendered  for  filing  1st  Revised  Rate 
Schedule  No.  3  with  the  Federal  Energy 
Regulatory  Commission.  Raybum 
Electric  has  re-filed  1st  Revised  Rate 
Schedule  No.  3  to  comply  with  the 
requirements  of  Order  No.  614  and  as 
directed  by  the  Commission  in  a  letter 
order  issued  on  December  7,  2001. 

Comment  Date:  January  17.  2002. 

4.  Illinois  Power  Company 

[Docket  No.  ER02-609-000] 

Take  notice  that  on  December  26. 
2001.  Illinois  Power  Company  (Illinois 
Power),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Finn  Long-Term  Point-To-Point 
Transmission  Service  Agreement 
entered  into  with  Dynegy  Power 
Marketing,  Inc.  Illinois  Power  requests 
an  effective  date  of  January  1,  2002  for 
the  agreement  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
Illinois  Power  states  that  a  copy  of  this 
filing  has  been  sent  to  the  customer. 

Comment  Date:  January  16,  2002. 

5.  Progress  Energy  Inc.  Florida  Ponrer 
Corporation 

[Docket  No.  ER02-6 10-000] 

Take  notice  that  on  December  26, 
2001,  Florida  Power  Corporation  (FPC) 


tendered  for  filing  an  executed  Osceola 
Facility  Parallel  Operation  Agreement 
between  FPC  and  Seminole  Electric 
Cooperative,  Inc.  FPC  is  requesting  an 
effective  date  of  December  1,  2001  for 
this  Rate  Schedule. 

A  copy  of  the  filing  was  served  upon 
the  Florida  Public  Service  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  Date:  January  16,  2002. 

6.  Illinois  Power  Company 

[Docket  No.  ER02-61 1-000] 

Take  notice  that  on  December  26, 
2001,  Illinois  Power  Company  (Illinois 
Power),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Firm  Long-Term  Point-To-Point 
Transmission  Service  Agreement 
entered  into  with  Exelon  Generation, 
L.L.C.  Illinois  Power  requests  an 
effective  date  of  January  1,  2002  for  the 
agreement  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
Illinois  Power  states  that  a  copy  of  this 
filing  has  been  sent  to  Exelon 
Generation,  L.L.C. 

Comment  Date:  January  16,  2002. 

7.  Xcel  Energy  Services  Inc. 

[Docket  No.  ER02-61 2-000] 

Take  notice  that  on  December  26, 
2001,  Xcel  Energy  Services  Inc.  (XES), 
on  behalf  of  Soutiiwestem  Public 
Service  (SPS),  submitted  for  filing  an 
Intercormection  Agreement  between 
SPS  and  Texas  New  Mexico  Power 
Company. 

SPS  requests  that  the  Commission 
accept  the  agreement  effective  December 
9,  2001,  and  requests  waiver  of  the 
Commission's  notice  requirements  in 
order  for  the  agreements  to  be  accepted 
for  filing  on  the  date  requested. 

Comment  Date:  January  16,  2002. 

8.  Calpine  Energy  Services,  L.P. 

[Docket  No.  ER02-614-000] 

Take  notice  that  on  December  27, 
2001,  Calpine  Energy  Services,  L.P.,  (the 
Applicant)  tendered  for  filing,  under 
section  205  of  the  Federal  Power  Act,  an 
amendment  to  its  rate  schedule  for 
authorization  to  make  wholesale  sales  of 
certain  ancillary  services  at  market- 
based  rates,  to  reassign  transmission 
capacity,  and  to  resell  firm  transmission 
ri^ts. 

Comment  Date:  January  17,  2002. 

9.  Western  Resources,  Inc. 

[Docket  No.  ER02-616-000] 

Take  notice  that  on  December  26, 
2001,  Western  Resources,  Inc.  (WR) 
tendered  for  filing  a  Service  Agreement 
between  WR  and  Energy  USA— TPC 
Corp.  WR  states  that  the  piupose  of  this 
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agreement  is  to  permit  Energy  USA — 
TPC  Corp.  to  take  service  under  WR's 
Market  Based  Power  Sales  Tariff  on  file 
with  the  Commission.  This  agreement  is 
proposed  to  be  effective  December  21, 
2001. 

Copies  of  the  filing  were  served  upon 
Energy  USA— TPC  Corp.  and  the  Kansas 
Corporation  Commission. 

Comment  Date:  January  16,  2002. 

10.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER02-61 7-000] 

Take  notice  that  on  December  27, 
2001,  the  New  York  System  Operator, 
Inc.  (NYISO)  tendered  for  filing 
proposed  revisions  and  additions  to  its 
Market  Administration  and  Control 
Area  Services  Tariff  (Services  Tariff) 
designed  to  provide  for  payments  to 
qualified  suppliers  of  voltage  support 
service.  The  NYISO  has  requested  that 
the  Commission  act  on  this  filing  in  an 
expedited  maimer,  waive  its  usual  60- 
day  notice  period  requirement  and  make 
the  filing  effective  no  later  than  January 
1,  2002. 

The  NYISO  has  served  a  copy  of  this 
filing  on  all  persons  that  have  executed 
Service  Agreements  under  the  NYISO 
Services  Tariff  or  the  NYISO  Open 
Access  Transmission  Tariff,  on  the  New 
York  Public  Service  Commission,  and 
on  the  electric  utility  regulatory 
agencies  in  New  Jersey  and 
Peimsylvania.  The  NYISO  has  also 
emailed  a  copy  of  this  filing  to  all  of  the 
subscribers  to  the  NYISO  Technical 
Information  Exchange  list. 

CommenfZJate:  January  17,  2002. 

11.  Mid-Continent  Area  Power  Pool 

[Docket  No.  ER02-61 8-000) 

Take  notice  that  on  December  28, 
2001.  the  Mid-Continent  Area  Power 
Pool  (MAPP),  on  behalf  of  its  pubHc 
utility  members,  filed  long-term  firm 
point-to-point  service  agreements  under 
MAPP  Schedule  F  with  Split  Rock 
Energy  and  Utilicorp  United,  Inc. 

Comment  ZJate:  January  18,  2002. 

12.  Public  Service  Company  of  New 
Mexico 

[Docket  No.  ER02-619-000] 

Take  notice  that  on  December  27, 
2001,  Public  Service  Company  of  New 
Mexico  (PNM)  filed  a  Notice  of 
Cancellation  with  the  Federal  Energy 
Regulatory  Commission  (Conunission) 
with  respect  to  Amended  and  Restated 
Service  Schedule  C — ^Electric  Service, 
imder  the  Interconnection  Agreement 
between  PNM  and  the  City  of 
Farmington,  New  Mexico  (COF) 
(Supplement  No.  8  to  PNM  Rate 
Schedule  FERC  No.  51).  Pursuant  to  the 


provisions  of  Amended  and  Restated 
Service  Schedule  C  (Service  Schedule 
C),  Public  Service  Company  of  New 
Mexico  provided  notice  to  COF  of  its 
intent  to  terminate  the  service  schedule. 
Consistent  with  the  provisions  of 
Service  Schedule  C,  PNM's  notice  of 
termination  and  the  notice  requirements 
of  18  CFR  35.15,  PNM  requests  that 
cancellation  of  Supplement  No.  8  (as 
supplemented)  to  PNM  Rate  Schedule 
FERC  No.  51  become  effective  on  March 
1.  2002. 

A  copy  of  the  filing  has  been  served 
upon  COF  and  an  informational  copy 
was  provided  to  the  New  Mexico  Public 
Regulation  Commission.  The  Notice  of 
Cancellation  is  available  for  public 
inspection  during  normal  business 
hours  at  PNM's  offices  in  Albuquerque, 
New  Mexico. 

Comment  Date:  January  17,  2002. 

13.  Florida  Power  &  Light  Company 

[Docket  No.  ER02-620-0001 

Take  notice  that  on  December  27, 
2001  Florida  Power  &  Light  Company 
(FPL)  tendered  for  filing  a  proposed 
service  agreement  with  City  of 
Homestead  for  Long-Term  Firm 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreement  becomes  effective  on 
December  21,  2001. 

FPL  states  that  this  filing  is  in 
accordance  with  Section  35  of  the 
Commission's  regulations. 

Conunent  Date;  January  17,  2002. 

14.  Exelon  Generation  Company,  LLC 

[Docket  No.  ER02-62 1-000] 

Take  notice  that  on  December  27, 
2001,  Exelon  Generation  Company,  LLC 
(Exelon  Generation)  submitted  for  filing 
a  power  sales  service  agreement 
between  Exelon  Generation  and  Dynegy 
Power  Marketing,  Inc.,  under  Exelon 
Generation's  wholesale  power  sales 
tariff,  FERC  Electric  Tariff  Original 
Volume  No.  2. 

Comment  Date:  January  17,  2002. 

15.  New  England  Power  Company 

[Docket  No.  ER02-622-O00] 

Take  notice  that  on  December  27, 
2001,  New  England  Power  Company 
(NEP)  tendered  for  filing  First  Revised 
Service  Agreement  No.  4  for  service 
imder  NEP's  Wholesale  Market  Sales 
Tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  10  between  NEP  and 
Constellation  Power  Source,  Inc. 

Comment  Date;  January  17,  2002. 


16.  NewCorp  Resources  Electric 
Cooperative,  Inc. 

(Docket  No.  ER02-623-O00J 
Take  notice  that  on  December  27, 

2001,  NewCorp  Resources  Electric 
Cooperative.  Inc.  (NCR)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
amendments  to  its  Tariff  for  Electric 
Service  (Tariff),  which  was  previously 
accepted  by  the  Commission  in  Docket 
No.  ERg5-973-000,  and  was  revised 
pursuant  to  a  notice  of  succession 
accepted  in  Docket  No.  ER97-1 689-000. 
NCR  proposes  to  change  its  rate  design 
without  increasing  its  tariff  rates  in 
order  to  unbundle  the  transmission 
service  component  from  the  power  sales 
component  of  its  rates,  to  true  up  its 
cost-of-service  formula  based  on  actual 
costs  for  2000.  to  modify  its  purchased 
power  adjustment  clause  to  eliminate 
monthly  demand  cost  adjustments,  and 
to  revise  the  list  of  delivery  points  for 
Cap  Rock  Electric  Cooperative,  Inc. 
NewCorp  proposes  that  these  changes 
be  allowed  to  take  effect  on  January  1 , 

2002,  and  requests  waiver  of  notice 
requirements  to  allow  this  effective 
date. 

Comment  Date:  January  17,  2002. 

17.  Allegheny  Power  Service 
Corporation,  on  liehalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER02-624-000] 

Take  notice  that  on  December  26, 
2001,  Allegheny  Power  Service 
Corporation  on  behalf  of  Monongahela 
Power  Company.  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Service  Agreement  No.  368  to  add 
Exelon  Generation  Company,  L.L.C.  to 
Allegheny  Power's  Open  Access 
Transmission  Service  Tariff  which  has 
been  accepted  for  filing  by  the  Federal 
Energy  Regulatory  Commission.  The 
proposed  effective  date  under  the 
Service  Agreement  is  January  1,  2002. 

Comment  Date:  January  16,  2002. 

18.  Pinnacle  West  Capital  Corporation 

(Docket  No.  ER02-625-OO0J 

Take  notice  that  on  December  26, 
2001,  Piimacle  West  Capital  Corporation 
(PWCC)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(FERC  or  Commission)  a  Service 
Agreement,  Rate  Schedule  FERC  No.  5, 
under  PWCC's  rate  Schedule  FERC  No. 
1  for  service  to  Tohono  O'odham  Utility 
Authority  (TOUA). 

A  copy  of  this  filing  has  been  served 
on  TOUA. 

Comment  Date:  January  16,  2002. 
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19.  West  Penn  Power  Company 

[Docket  NO.ER02-62&-O00] 

Take  notice  that  on  December  26, 
2001,  Allegheny  Energy  Service 
Corporation  on  behalf  of  West  Penn 
Power  Company  (West  Penn),  submitted 
a  Notice  of  Cancellation  of  Service 
Agreement  No.  15  (including  its 
Amendments  and  Supplements)  with 
the  Borough  of  Tarent\un,  a  customer 
under  West  Penn's  Rate  Schedule 
designated  as  FERC  Electric  Tariff,  First 
Revised  Volume  No.  1. 

West  Penn  has  requested  that  the 
cancellation  be  effective  March  16, 
2002. 

Comment  Date:  January  16,  2002. 

20.  Carolina  Power  &  Light  Company 

[Docket  No.  ER02-627-0001 

Take  notice  that  on  December  27, 
2001,  Progress  Energy,  Inc.  (Progress 
Energy),  on  behalf  of  Carolina  Power  & 
Light  Company  (CP&L),  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
revised  service  agreements  (Revised 
Service  Agreements)  executed  by 
Florida  Power  Corporation  (FPC)  under 
CP&L's  open-access  transmission  tariff 
(OATT).  FERC  Electric  Tariff,  Thiid 
Revised  Volume  No.  3  (CP4L's  OATT), 
to  comply  with  the  Commission's  June 
25,  2001,  September  21,  2001  and 
November  26,  2001  orders  in  Docket 
Nos.  EROl-1807-007,  et  al.  and  EROl- 
2020-000,  et  al.  See  Carolina  Power  & 
Light  Co.  and  Florida  Power  Corp.,  95 
FERC  1  61,429  (2001).  Progress  Energy 
also  tendered  for  filing  an  index  of 
FPC's  Service  Agreements  as  filed  under 
CP&L's  OATT. 

Progress  Energy  respectfully  requests 
that  the  Revised  Service  Agreements 
become  effective  on  the  date  set  forth  on 
the  cover  sheet  for  each  Revised  Service 
Agreement. 

Copies  of  the  filing  were  served  upon 
the  Commission's  official  service  list 
and  the  North  Carolina  Utilities 
Conunission,  the  South  Carolina  Public 
Service  Commission  and  the  Florida 
Public  Service  Commission. 

Comment  Date:  January  17,  2002. 

21.  El  Paso  Electric  Company,  Public 
Service  Company  of  New  Mexico, 
Texas-New  Mexico  Power  Company 

(Docket  No.  ER02-628-OO01 

Take  notice  that  on  December  27, 
2001,  El  Paso  Electric  Company,  Public 
Service  Company  of  New  Mexico,  and 
Texas-New  Mexico  Power  Company 
(collectively.  Utilities)  jointly  tendered 
for  filing  an  Interconnection  Agreement 
between  the  Utilities  and  Duke  Energy 
Luna.  LLC  under  each  of  the  Utilities' 
Open-Access  Transmission  TariBs.  The 


Utilities  request  that  the  Interconnection 
Agreement  be  permitted  to  become 
effective  on  December  26,  2001.  The 
Utilities  state  that  this  filing-is  in 

accordance  with  part  35  of  the 

Commission's  regulations,  18  CFR  35, 
and  that  a  copy  has  been  served  on  the 
Texas  Public  Utility  Commission  and 
the  New  Mexico  Public  Regulation 
Commission. 
Comment  Date:  January  17,  2002. 

22.  Talbot  EMC 

[Docket  No.  ER02-629-000J 

Take  notice  that  on  December  27, 
2001,  Talbot  EMC  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Conunission)  an  initial 
rate  schedule  pursuant  to  Section  205  of 
the  Federal  Power  Act  and  Section 
35.12  of  the  Commission's  Regulations. 

This  filing  consists  of  the  Power 
Piuthase  Agreements,  dated  as  of 
November  1,  2001,  between  Talbot  EMC 
and  each  of  its  30  member  distribution 
cooperatives  (the  Members)  pursuant  to 
which  Talbot  EMC  will  sell  power  and/ 
or  energy  to  those  Members.  Copies  of 
the  filing  were  served  upon  all  of  the 
Members. 

Talbot  EMC  is  seeking  wiavers  of 
certain  Commission  requirements  as 
part  of  this  filing. 

Comment  Date:  January  17,  2002. 

23.  Exelon  Generation  Company,  LLC 

[Docket  No.  ER02-630-OO01 

Take  notice  that  on  December  27, 
2001,  Exelon  Generation  Company,  LLC 
(Exelon  Generation),  submitted  for  filing 
a  power  sales  service  agreement 
between  Exelon  Generation  and  Old 
Dominion  Electric  Cooperative  under 
Exelon  Generation's  wholesale  power 
sales  tariff,  FERC  Electric  Tariff  Original 
Volume  No.  2. 

Comment  Date:  January  18,  2002. 

24.  Exelon  Generation  Company,  LLC 

[Docket  No.  ER02-631-0001 

Take  notice  that  on  December  28, 
2001,  Exelon  Generation  Company,  LLC 
(Exelon  Generation),  submitted  for  filing 
a  power  sales  service  agreement 
between  Exelon  Generation  and  Mirant 
Americas  Energy  Marketing,. LP  imder 
Exelon  Generation's  wholesale  power 
sales  tariff,  FERC  Electric  Tariff  Original 
Voliune  No.  2. 

Comment  Date:  January  18,  2002. 

25.  Exelon  Generation  Company,  LLC 

[Docket  No.  ER02-632-0001 

Take  notice  that  on  December  28, 
2001,  Exelon  Generation  Company,  LLC 
(Exelon  Generation),  submitted  for  filing 
a  power  sales  service  agreement 
between  Exelon  Generation  and  The 


New  Power  Company  under  Exelon 
Gcfneration's  wholesale  power  sales 
tariff,  FERC  Electric  Tariff  Original 
Volume  No.  2. 

Comment  Date:  January  18,  2002. 

26.  Commonwealth  Edison  Company 

[Docket  No.  ER02-633-000] 

Take  notice  that  on  December  28, 
2001,  Commonwealth  Edison  Company 
(ComEd)  submitted  for  filing  an 
unexecuted  Service  Agreement  for 
Short-Term  Firm  Point-to-Point 
Transmission  Service  and  an  associated 
unexecuted  Dynamic  Scheduling 
Agreement  with  Exelon  Generation 
Company,  LLC  (Exelon). 

ComEd  requests  an  effective  date  of 
January  1,  2002  and  accordingly  seeks 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  the  filing  were  served  on 
Exelon  and  Ormet. 

Comment  Date:  January  18,  2002. 

27.  Delmarva  Power  &  Light  Company 

[Docket  No.  ER02-634-0001 

Take  notice  that  on  December  28, 
2001,  Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  an 
Interconnection  Agreement  between 
Delmarva  and  the  Delaware  Municipal 
Electric  Corporation  (DEMEC).  The 
Interconnection  Agreement  provides  for 
the  interconnection  of  DEMEC's 
generating  facilities  with  the  Delmarva 
transmission  system. 

Delmarva  respectfully  requests  that 
the  Intercoimection  Agreement  become 
effective  on  December  31,  2001. 

Copies  of  the  filing  were  served  upon 
the  Delaware  Public  Service 
Commission,  the  Maryland  Public 
Service  Commission  and  the  Virginia 
State  Corporation  Commission. 

Comment  Date:  January  18,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  RiJdes  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu-e  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
conmient  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
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www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-394  Filed  1-7-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RIM02-1-000] 

Standardization  of  Generator 
Interconnection  Agreements  and 
Procedures;  Notice  of  Staff  Public 
Meeting 

January  3,  2002. 

In  October  2001,  the  Federal  Energy 
Regulatory  Commission  (Commission) 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  seeking  comments  on  a 
standard  generator  interconnection 
agreement  and  procediue  that  would  be 
applicable  to  all  public  utilities  that 
own,  operate,  or  control  transmission 
facilities  under  the  Federal  Power  Act. 
As  part  of  this  process,  on  January  11, 
2002,  the  Generator  Interconnection 
Coalition  ^  (Coalition)  will  file  a  single 
consensus  docimient  that  will  include  a 
standard  connection  agreement  and  a 
standard  interconnection  procedures 
document. 

The  Commission  staff  will  hold 
public  meetings  on  Thursday,  January 
17,  2002,  and  Friday,  January  18,  2002, 
to  discuss  and  clarify  the  consensus 
dociunent.  The  meetings  are  scheduled 
to  take  place  each  day  from  9  a.m.  to  5 
p.m  in  the  Conunission  Meeting  Room 
at  the  Federal  Energy  Regulatory 
Commission,  888  First  St.  NE, 
Washington,  DC. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-470  Filed  1-7-02;  8:45  am] 
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*  The  Coalition  includes  representatives  from: 
generators,  marketers,  transmission  owners, 
industrial  power  producers,  transmission 
dependent  utilities,  regional  transmission 
organizations,  independent  system  operators, 
distributed  resources  and  state  commissions.  A  list 
of  the  Coalition  Members  is  included  in  Attachment 
1  of  the  Coalition's  Status  Report,  which  was  filed 
in  this  docket  on  December  14, 2001. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[GA-057-1-200210;  FRL-7125-6] 

Adequacy  Status  Of  the  Atlanta, 
Georgia,  Ozone  Attainment 
Demonstration  for  Transportation 
Conformity  Purposes 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  adequacy. 

summary:  In  this  action,  EPA  is 
notifying  the  public  that  we  have  found 
the  motor  vehicle  emissions  budgets  in 
the  AUanta,  Georgia,  ozone  attainment 
demonstration  submitted  on  July  1, 
2001,  adequate  for  conformity  purposes. 
On  March  2, 1999,  the  D.C.  Circuit 
Court  ruled  that  submitted  State 
Implementation  Plans  (SIPs)  cannot  be 
used  for  conformity  determinations 
until  EPA  has  aifirmatively  found  them 
adequate.  As  a  result  of  otu-  finding,  the 
Atlanta  ozone  nonattainment  area  must 
iise  the  motor  vehicle  emissions  budgets 
fi'om  the  submitted  ozone  attainment 
demonstration  for  futxu-e  conformity 
determinations. 

DATES:  THis  finding  is  effective  January 
23, 2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  and  the  response  to  comments 
will  be  available  at  EPA's  conformity 
Web  site:  http://www.epa.gov/oms/tmq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 

The  SIP  is  available  for  public 
viewing  at  the  United  States 
Environmental  Protection  Agency,  61 
Forsyth  Street,  S.W.,  Atlanta,  Georgia. 
30303.  You  can  request  a  copy  of  the 
SIP  submission  by  contacting  Kelly 
Sheckler,  Air  Quality  Modeling  and 
Transportation  Section,  United  States 
Environmental  Protection  Agency,  61 
Forsyth  Street,  S.W.,  AUanta,  Georgia 
30303,  phone:  (404)  562-9042,  fax:  (404) 
562-9019,  e-mail: 
Sheckler.KeIly@epa  .gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  notice  is  simply  an 
announcement  of  a  finding  that  we  have 
already  made.  EPA  Region  4  sent  a  letter 
to  the  Georgia  Environmental  Protection 
Division  on  December  20,  2001,  stating 
that  the  motor  vehicle  emissions 
budgets  in  the  Atlanta,  Georgia,  ozone 
attainment  demonstration  for  2004  are 
adequate.  This  finding  has  been 
annotmced  on  EPA's  conformity  website 
referenced  above. 

EPA.Region  4  received  comments  on 
the  motor  vehicle  enussions  budget  for 


transportation  conformity  purposes 
contained  in  the  Atlanta,  Georgia,  1- 
hour  ozone  attainment  demonstration. 
EPA  Region  4  has  prepared  a  response 
to  those  comments  and  has  posted  the 
response  on  the  website  referenced 
above. 

Transportation  conformity  is  required 
by  section  1 76(c)  of  the  Clean  Air  Act. 
EPA's  conformity  rule  requires  that 
transportation  plans,  programs,  and 
projects  conform  to  SIPs  and  establishes 
the  criteria  and  procedures  for 
determining  whether  or  not  they  do. 
Conformity  to  a  SIP  means  that 
transportation  activities  will  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

We  have  described  oiu-  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14, 1999 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2, 1999 
Conformity  Court  Decision").  This 
guidance  was  used  in  making  our 
adequacy  determination.  The  criteria  by 
which  we  determine  whether  a  SIP's 
motor  vehicle  emission  budgets  are 
adequate  for  conformity  purposes  are 
outiined  in  40  CFR  93.118(e)(4).  Please 
note  that  an  adequacy  review  is  separate 
from  EPA's  completeness  review,  and  it 
also  should  not  be  used  to  prejudge 
EPA's  ultimate  action  to  approve  or 
disapprove  the  SIP.  The  SIP  could  later 
be  disapproved  for  reasons  luirelated  to 
the  transportation  conformity  even 
though  the  budgets  have  been  deemed 
adequate. 

Authority:  42  U.S.C.  7401-7671q. 
Dated:  December  20,  2001. 
Mike  Peyton, 

Acting  Regional  Administrator.  Region  4.     . 
[FR  Doc.  02-410  Filed  1-7-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7126-4] 

Notice  Of  Withdrawal  of  Proposed 
Prospective  Purctuwer  Agreement  in 
Relation  to  the  Metcoa  Radiation 
Superfund  SHe,  Pursuant  to  ttie 
CompretMnsive  Environmental 
Response,  Compensation  and  Ualilllty 
Act  of  1980,  as  Amended  lay  the 
Superfund  Amendments  and 
ReauthorizatkMi  Act  of  1986 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice. 
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SUMMARY:  Notice  is  hereby  given  of 
withdrawal  by  the  Prospective 
Piirchaser  firom  a  proposed  Prospective 
Piut:haser  Agreement  and  Covenant  Not 
To  Sue,  executed  between  the  United 
States,  on  behalf  of  the  U.S. 
Environmental  Protection  Agency 
("EPA"),  and  Medure  Development  LLC 
("Prospective  Piux:haser")  in  accordance 
with  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  42  U.S.C.  9601-9675,  as 
amended  ("CERCLA").  EPA  and  the 
U.S.  Department  of  Justice  consent  to 
the  withdrawal.  Therefore,  the 
Agreement  will  not  take  effect.  The 
withdrawn  agreement  concerned  the 
Metcoa  Radiation  Superfund  Site 
("Site")  located  on  Route  551  and 
Metallurgical  Way,  approximately  one- 
half  mile  north  of  the  center  of  the 
village  of  Pulaski,  and  Route  208  in 
Pulaski,  Lawrence  County, 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 
Humane  L.  Zia  (3RC41),  Assistant 
Regional  Coimsel,  U.S.  Environmental 
Protection  Agency,  Region  HI,  1650 
Arch  Street,  Philadelphia,  PA  19103; 
phone:  (215)  814-3454. 
SUPPLEMENTARY  INFORMATION:  The 
Environmental  Protection  Agency 
previously  published  in  the  Federal 
Register  a  Notice  of  Prospective 
Purchaser  Agreement  and  Request  for 
Public  Comment,  65  FR  77876 
(December  13,  2000),  and  a  Notice  of 
Reopening  of  Public  Comment  Period, 
66  FR  8234  (January  30,  2001), 
concerning  this  Prospective  Purchaser 
Agreement. 

Dated:  January  2.  2002. 
Thomas  C.  Voltaggio, 
Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  02-411  Filed  1-7-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION  i 

Notice  of  Public  InfomMHon 
Collection(s)  Being  Reviewed  by  the 
Federal  Communlcallone  Commiesion 

December  20.  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  coUection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 


niunber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Conunission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  7,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley.  Federal  Communications 
Commission.  Room  1-C804. 445  12th 
Street.  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  OMB 
Control  No.:  3060-0054. 

Title:  Application  for  Exemption 
From  Ship  Station  Requirements. 

Form  No.:  FCC  Form  820. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  and  individuals  for  household. 

Number  of  Respondents:  250. 

Estimated  Time  Per  Response:  1.166 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  292  hoiu«. 

Total  Annual  Cost:  $36,000. 

Needs  and  Uses:  FCC  rules  require 
this  collection  of  information  when 
exemptions  from  radio  provisions  of 
statute,  treaty  or  international 
agreements  are  requested.  The  data  is 
used  by  examiners  to  determine  the 
applicant's  qualifications  for  the 
requested  exemption.  The  data  collected 
on  this  form  includes  the  applicant's 
Taxpayer  Identification  Niunber. 
However,  this  information  will  be 
redacted  from  public  view.  This  form 
has  been  revised  to  include  FCC 
Registration  Niunber  and  to  correct 


mailing  addresses  in  the  general 
instructions,  where  to  file  completed 
applications  and  filing  for  emergency 
requests.  The  estimated  average  burden 
and  number  of  respondents  has  been 
corrected  based  on  receipts  for  the  past 
2  years. 

Federal  Conimunications  Commission. 
Wiliam  F.  Caton, 
Deputy  Secretary. 

(PR  Doc.  02-366  Filed  1-7-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviemred  by  ttw 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
AuflKXIty,  Comments  Requested 

December  28,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opjjortunity  to  comment  on  the 
follovdng  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  March  11,  2002. 
If  you  anticipate  that  you  will  be 
submitting  conunents,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commissions,  Room  lA-804, 445 
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Twelfth  Street,  SW.,  Washington.  DC 
20554  or  via  the  Internet  to 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  Number:  3060-0170. 

Title:  Section  73.1030  Notifications 
concerning  interference  to  radio 
astronomy,  research  and  receiving 
installations. 
.  Form  No.:  None. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondeiits:  Businesses  or  other  for- 
profit. 

Number  of  Respondents:  57. 

Estimated  Hours  Per  Response:  1 .5 
hours  (0.5  hours  respondents;  1  hour 
contact  consulting  engineer). 

Frequency  of  Response:  Reporting,  on 
occasion. 

Cost  to  Respondents:  $8,550. 

Estimated  Total  Aimual  Burden:  29 
hours. 

Needs  and  Uses:  Section  73.1030 
requires  licensees  to  provide  written 
notification  to  the  Interference  Office  at 
Green  Bank,  West  Virginia,  the 
Observatories  at  Green  Bank,  West 
Virginia,  Sugar  Grove,  West  Virginia,  or 
the  Arecibo  Observatory,  setting  forth 
the  particulars  of  a  proposed  station. 
The  data  are  used  by  the  Interference 
Office/Observatories  to  enable  them  to 
file  comments  or  objections  with  the 
FCC  in  response  to  ihe  notification  in 
order  to  minimize  potential 
interference. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  02-369  Filed  1-7-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collections 
Approved  by  Office  of  Management 
and  Budget 

December  21, 2001. 

The  Federal  Communications 
Conunission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
infontiation  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  For 


further  information  contact  Shoko  B. 
Hair,  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0056. 

Expiration  Date:  December  31,  2004. 

Title:  Part  68— Connection  of 
Terminal  Equipment  to  the  Telephone 
Network. 

Form  No.:  W A: 

Respondents:  Business  or  other  for- 
profit;  Individuals  or  household. 

Estimated  Annual  Burden:  54,369 
respondents;  .10  minutes — 24  hours  per 
respondent;  2.1  hours  per  response 
(avg.);  117,959  total  annual  burden 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $2,705,000. 

Frequency  of  Response:  On  occasion; 
Recordkeeping;  Thhd  Party  Disclosure. 

Description:  In  the 
Telecommunications  Act  of  1996  (1996 
Act),  Congress  directed  the  Commission 
to  review  its  rules  every  even-numbered 
year  and  repeal  or  modify  those  found 
to  be  no  longer  in  the  public  interest. 
Consistent  with  the  directive  of 
Congress,  in  the  year  2000,  the 
Commission  undertook  its  second 
comprehensive  biennial  review  of  the 
Commission's  rules  to  eliminate 
regulations  that  are  no  longer  necessary 
because  the  public  interest  can  be  better 
served  through  reliance  on  market 
forces.  In  a  Report  and  Order  issued  in 
CC  Docket  No.  99-216,  Biennial 
Regulatory  Review  of  Part  68  of  the 
Commission's  Rules  and  Regulations, 
released  December  21,  2000  (Order),  the 
Commission  completely  eliminate 
sigmficant  portions  of  Part  68  of  our 
rules  governing  the  connection  of 
customer  premises  equipment  (terminal 
equipment)  to  the  public  switched 
telephone  network  and  privatize  the 
standards  development  and  terminal 
equipment  approval  processes. 
Specifically,  in  the  Commission 
transferred  responsibility  for  developing 
technical  criteria  to  Standards 
Development  Organizations  (SDOs)  that 
are  accredited  by  the  American  National 
Standards  Institute  (ANSI),  and  the 
responsibility  for  compiling  and 
publishing  all  standards  ultimately 
adopted  as  technical  criteria  for 
terminal  equipment  to  the 
Administrative  Council  for  Terminal 
Attachments  (Administrative  Council). 
The  Commissipn  maintains  its  rules' 
broad  principles,  including  a 
proscription  against  causing  any  of  four 
harms  to  the  public  svtritched  telephone 
network  by  the  direct  connection  of 
terminal  equipment.  Once  the 
Administrative  Coimcil  publishes  the 
technical  criteria,  the  Commission  shall 


presume  the  criteria  to  be  valid  for  the 
prevention  of  the  harms  to  the  public 
switched  telephone  network  by  terminal 
equipment  interconnection,  subject  to 
de  novo  review  by  petition  to  this 
Commission.  Conformance  with  the 
technical  criteria  will  be  considered  a 
demonstration  of  compliance  with  the 
Commission's  rules  prohibiting  terminal 
equipment  from  harming  the  public 
switched  telephone  network.  Terminal 
equipment  manufacturers  either  will 
submit  their  products  to 
telecommunications  certification  bodies 
(TCBs)  for  certification  of  conformity 
with  the  technical  criteria  (instead  of 
submitting  them  for  registration  with 
the  Commission),  or  they  will  use  the 
Commission's  Supplier's  Declaration  of 
Conformity  (SDoC)  process  to  show 
conformity  with  the  technical  criteria. 
This  process  wiU  be  more  efficient  and 
responsive  to  the  needs  of  all  segments 
of  the  industry,  and  remove  the 
Commission  from  a  role  where 
governmental  involvement  is  no  longer 
necessary  or  in  the  public  interest.     . 
Following  is  a  summary  of  the 
collections  contained  in  the  Order  and 
47  CFR  part  68.  See  the  Order  and  47 
CFR  pari  68  for  additional  information, 
a.  Administrative  Council  for  Terminal 
Attachment's  Requirements — Currently, 
under  rule  68.102  maiiufacturers  must 
register  terminal  equipment.  FCC  Form 
730  is  no  longer  required  to  be  used  to 
obtain  registration  of  telephone 
equipment  pursuant  to  part  68  of  the 
Commission's  rules,  but  applicants  may 
be  required  to  file  information  with 
Telecommunications  Certification 
Bodies  or  with  the  Administrative 
Council  for  Terminal  Attachments.  The 
Commission  has  ceased  accepting 
applications  for  registration  of  pari  68 
equipment  and  transferred 
responsibility  for  establishing  and 
maintaining  the  database  of  approved 
equipment  to  the  Administrative 
Council.  While  continued  collection  of 
the  information  formerly  required  by 
FCC  Form  730  is  permitted,  the 
Commission  only  requires  that  the 
database  contain  sufficient  information 
for  providers  of  telecommunications, 
this  Commission  and  the  U.S.  Customs 
Service  to  carry  out  their  functions.  (No. 
of  respondents:  2400;  hours  per 
response:  24  hours;  total  annual  burden: 
57,600  hours),  b.  Section  68.106— 
Notification  to  Provider  of  Wireline 
Telecommunications — Section  68.106 
requires  customers  connecting  terminal 
equipment  or  protective  circuitry  to  the 
public  switched  telephone  network 
shall,  upon  request  of  the  provider  of 
wireline  telecommunications  inform  the 
provider  of  wireline 
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telecommunications  of  the  particular 
line(s)  to  which  such  connection  is 
made,  and  any  other  information 
required  to  be  placed  on  that  terminal 
equipment  pursuant  to  Section  68.354. 
Customers  connecting  systems 
assembled  of  combinations  of 
individually-approved  terminal 
equipment  and  protective  circuitry  shall 
provide,  upon  the  request  of  the 
provider  of  wireline 
telecommunications,  provide  the 
information  delineated  in  Section 
68.106(b)(i)-{iv).  Customers  who  intend 
to  connect  premises  wiring  other  than 
fully  protected  premises  wiring  to  the 
public  switched  telephone  network 
shall,  in  addition  to  the  requirements  in 
Section  68. 1 06(b) ,  give  notice  to  the 
provider  of  wireline 
telecommunications  in  accordance  with 
Section  68.215(e).  (No.  of  respondents: 
50,000;  hours  per  response:  .05  hours; 
total  annual  burden:  2500  hours),  c. 
Section  68.108.  Notification  of 
Incidence  of  Harm — Section  68.108 
requires  that  providers  of  wireline 
telecommimications  notify  the  customer 
that  temporary  discontinuance  of 
service  may  be  required  should  terminal 
equipment,  inside  wiring,  plugs  and 
jacks,  or  protective  circuitry  cause  harm 
to  the  public  switched  telephone 
network  or  should  the  provider 
reasonably  determinate  that  such  harm 
is  imminent.  (No.  of  respondents:  7500; 
hours  per  response:  0.5  hours;  total 
annual  burden:  750  hours),  d.  Section 
68.110,  Disclosure  of  Technical 
Information — Section  68.110(a)  requires 
provider  of  wireline 
telecommunications  to  provide,  upon 
request,  technical  information 
concerning  interface  parameters  not 
specified  by  the  technical  criteria 
published  by  the  Administrative 
Council  for  Terminal  Attachments  that 
are  needed  to  permit  terminal 
equipment  to  operate  in  a  maimer 
compatible  with  the  communications 
focilities  of  a  provider  of  wireline 
telecommunications.  Section  68.110(b) 
requires  that  a  provider  of  wireline 
telecommimications  give  the  customer 
adequate  notice  in  writing  if  changes 
can  be  reasonably  expected  to  render 
any  customer's  terminal  equipment 
incompatible  with  the  communications 
facilities  of  the  provider  of  wireline 
telecommunications,  or  reqtiire 
modification  or  alteration  of  such 
terminal  equipment,  or  otherwise 
matmally  affect  its  use  or  performance. 
(No.  of  respondents:  40;  hours  per 
response:  .50  hoius;  total  annual 
bunien:  20  hours).  Section  68.110(c) 
requires  provider  of  wireline 
teleconununications  to  provide  building 


owners  with  all  available  information 
regarding  carrier-installed  wiring  on  the 
customer's  side  of  the  demarcation 
point,  including  copies  of  existing 
schematic  diagrams  and  service  records. 
(No.  of  respondents:  200,  with  1200 
responses;  hours  per  response:  1  hours; 
total  annual  burden:  1200  hours),  e. 
Section  68.215,  Notarized  Affidavit — 
Section  68.215  requires  that  a  notarized 
affidavit  and  one  copy  thereof  be 
prepared  by  the  installation  supervisor 
in  advance  of  each  operation  associated 
with  the  installation,  connection, 
reconfiguration  and  removal  of  other 
than  fully-protected  premises  wiring 
(except  when  accomplished 
functionally  using  a  cross-coimect 
panel),  except  when  involved  with 
removal  of  the  entire  premises 
conununications  systems  using  such 
wiring.  The  affidavit  and  its  copy  must 
contain  the  information  specified  in  47 
CFR  68.215(e)(l)-(9).  (No.  of 
respondents:  7500;  hours  per  response: 
.50  hours;  total  annual  burden:  3750 
hours),  f.  Section  68.218,  Compliance 
Warrants — Section  68.218  requires  that 
the  responsible  party  warrants  that  each 
unit  of  equipment  marketed  imder  such 
authorization  will  comply  with  all 
applicable  rules  and  regulations  of  part 
68  and  with  the  applicable  technical 
criteria  of  the  Administrative  Council 
for  Terminal  Attachments.  (No.  of 
respondents:  974,  with  2350  responses; 
hours  per  response:  .5  hoiu«;  total 
annual  burden:  1175  hours). 

g.  Section  68.324,  Supplier's 
Declaration  of  Conformity — Section 
68.324(a)(l)-(6)  lists  the  information 
that  each  responsible  party  must 
include  in  the  Supplier's  Declaration  of 
Conformity.  (No.  of  respondents:  974, 
with  2350  responses;  hour  per  response: 
20  hours;  total  annual  burden:  47,000 
hours),  h.  Section  68.326,  Retention  of 
Records — Section  68.326  requires  that 
responsible  party  for  a  Supplier's 
Declaration  of  Conformity  maintains 
records  containing  the  information 
specified  in  Section  68.326(a)(l}-(4)  for 
at  least  ten  years  after  the  manufacture 
of  said  equipment  has  been  permanently 
discontinued,  or  until  the  conclusion  of 
an  investigation  or  a  proceeding,  if  the 
responsible  party  is  officially  notified 
prior  to  the  expiration  of  such  ten  year 
period  that  an  investigation  or  any  other 
administrative  proceeding  involving  its 
equipment  has  been  instituted, 
whichever  is  later.  S^e  47  CFR  68.326. 
(No.  of  respondents:  974,  with  2350 
responses;  hoiu-s  per  response:  .5  hours; 
total  annual  burden:  1175  hours),  i. 
Section  68.346,  Description  of  Testing 
Facilities — Section  68.346  requires  that 
each  responsible  party  for  equipment 


that  is  subject  to  a  Supplier's 
Declaration  of  Conformity  compiles  and 
retains  a  description  of  the 
measiu^ment  facilities  employed  for 
testing  the  equipment.  The  description 
shall  contain  the  information  required 
by  the  Administrative  Coimcil  for 
Terminal  Attachments.  See  47  CFR 
Section  68.346.  (No.  of  respondents: 
974,  with  2350  responses;  hours  per 
response:  .25  hoiu-s;  total  annual 
burden:  587  hoitts).  j.  Section  68.354, 
Numbering  and  Labeling 
Requirements — Section  68.354  requires 
that  terminal  equipment  and  protective 
circuitry  that  is  subject  to  a  Supplier's 
Declaration  of  Conformity  or  that  is 
certified  by  a  Telecommunications 
Certification  Body  have  labels  in  a  place 
and  manner  required  by  the 
Administrative  Coimcil  for  Terminal 
Attachments.  Terminal  equipment 
labels  shall  include  an  identification 
numbering  system  in  a  manner  required 
by  the  Administrative  Coimcil  for 
Terminal  Attachments.  FCC  numbering 
and  labeling  requirements  existing  prior 
to  the  effective  date  of  these  rules  shall 
remainimchanged  until  the 
Administrative  Council  for  Terminal 
Attachments  publishes  its  numbering 
and  labeling  requirements.  See  47  CFR 
68.354.  See  also  47  CFR  68.612.  (No.  of 
respondents:  974,  with  2350  responses: 
.25  hours;  total  annual  burden:  587 
hours),  k.  Sections  68.400—68.417, 
Complaints.  A  complaint  must  be  in 
writing  and  contain  the  information 
specified  in  Section  68.400(a)-(d).  (No. 
of  respondents:  5;  hours  per  response: 
20  hours;  total  annual  burden:  20 
hours).  1.  Section  68.418.  Designation  of 
Agents  for  Service — Pursuant  to  Section 
68.418,  every  responsible  party  of 
equipment  approved  pursuant  to  part  68 
must  designate  and  identify  one  or  more 
agents  upon  whom  service  may  be  made 
of  all  notices,  inquiries,  orders, 
decisions,  and  other  pronouncements  of 
the  Commission  in  any  matter  before  the 
Commission.  See  47  CFR  Section 
68.418.  (No.  of  respondents:  974,  with 
2350  responses:  hours  per  response:  .1 
hour;  total  annual  burden:  235  hours), 
m.  Section  68.419,  Answers  to  Informal 
complaints — Section  68.419  requires 
that  any  responsible  party  to  whom  the 
Commission  or  the  Consumer 
Information  Bureau  directs  an  informal 
complaint  file  an  answer  within  the 
time  specified  by  the  Commission  or  the 
Consumer  Information  Bureau,  as 
required  by  in  Section  68.419(a)-(e). 
(No.  of  respondents:  5;  hours  per 
response:' 20  hours;  total  annual  burden: 
100  hours),  n.  Section  68.604. 
Requirements  for  submitting  technical 
criteria — ^Any  SDO  that  submits 


A  f%f\f\f%     /KT_A^^« 


Federal  Register /Vol.  67,  No.  5 /Tuesday,  January  8,  2002 /Notices 


891 


standards  to  the  Administrative  Council 
for  Terminal  Attachments  for 
publication  as  technical  criteria  shall 
certify  to  the  Administrative  Council  for 
Terminal  Attachments  the  information 
found  in  Section  68.604(c)(l)-(3).  See 
47  CFR  Section  68.q04.  (No.  of 
respondents:  5.  with  10  responses; 
hours  per  burden:  5  hours;  total  aimual 
burden:  5  hours),  o.  Section  68.610, 
Database  of  Terminal  Equipment — 
Section  68.610  requires  that  the 
Administrative  Council  for  Terminal 
-Attachments  operates  and -maintains  a 
database  of  all  approved  terminal 
equipment.  (No.  of  respondents:  974, 
with  2350  responses;  hours  per 
response:  .5  hours;  total  annual  burden: 
1175  hours).  To  ensure  that  consumers, 
providers  of  telecommunications,  the 
Administrative  Council.  TCBs.  and  the 
Commission  are  able  to  trace  products 
to  the  party  responsible  for  placing 
terminal  equipment  on  the  market,  it  is 
essential  to  require  manufacturers  and 
suppliers  to  provide  the  information 
specified  in  the  Order  and  47  CFR  part 
68.  Authority:  47  U.S.C.  151-154;  47 
U.S.C.  201-205;  47  U.S.C.  303. 
Obligation  to  respond:  Required  to 
obtain  or  retain  benefits. 

OMB  Control  No.:  3060-0972. 

Expiration  Date:  June  30,  2002. 

Title:  Multi-Association  Group  (MAG) 
Plan  for  Regulation  of  Interstate  Services 
of  Non-Price  Cap  Incumbent  Local 
Exchange  Carriers  (LECs)  Subject  to 
Rate-of-Retum  Regulation. 

Form  No.  :N/ A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Burden:  8059 
respondents;  4.8  hours  per  response, 
(avg.);  38,760  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $228,000. 

Frequency  of  Response:  On  occasion; 
Quarterly;  Annually;  One-time;  Third 
Pcirty  Disclosure. 

Description:  In  the  Second  Report  and 
Order  in  CC  Docket  Nos.  00-256, 
Fifteenth  Report  and  Order  in  CC 
Docket  No.  96-45,  and  Report  and  Order 
in  CC  Docket  Nos.  98-77  and  98-166 
(Report  and  Order),  consistent  with  the 
recommendation  of  the  Federal-State 
Joint  Board  on  Universal  Service,  the 
Commission  modifies  its  rules  to  reform 
the  interstate  access  charge  and 
universal  service  support  system  for 
incumbent  local  exchange  carriers 
(LECs)  subject  to  rate  of  return 
regulation.  Below  are  summaries  of  the 
collections  imposed  on 
telecommunications  carriers  based  on 
rules  adopted  in  the  Report  and  Order: 
a.  Projected  Revenue  Requirements:  In 
order  to  enable  the  Administrator  to 
calculate  per-line  amounts  of  Interstate 


Common  Line  Support,  rate-of-retum 
carriers  other  than  average  schedule 
companies  shall  report  to  the 
Administrator  their  projected  common 
line  revenue  requirement  for  each  study 
area  in  which  they  operate.  (No.  of 
respondents:  769;  hours  per  response:  2 
hours;  total  annual  burden:  1538  hours). 
In  order  to  enable  the  Administrator  to 
begin  distributing  Interstate  Common 
Line  Support  to  carriers  on  July  1,  2002, 
rate-of-retum  carriers  will  be  required  to 
submit  to  the  Administrator  projected 
common  line  revenue  requirements  for 
July  1,  2002.  to  June  30,  2003,  by  March 
31,  2002.  Consistent  with  carrier  access 
tariff  filing  obligations  and  NECA's 
current  procedures  for  the  filing  of 
revenue  requirements  by  members  of 
the  carrier  common  line  pool,  the 
Commission  will  permit  carriers  to 
submit  to  the  Administrator  corrections 
of  their  projected  common  line  revenue 
requirements  until  April  10,  2002.  After 
April  10,  2002,  any  corrections  to 
projected  common  line  revenue 
requirements  shall  be  made  in  the  form 
of  true  ups.  described  below,  using 
actual  cost  data.  Rate-of-retum  carriers 
will  be  required  to  submit  to  the 
Administrator  projected  common  line 
revenue  requirements  for  subsequent 
years  on  the  same  schedule.  (No.  of 
respondents:  531;  hours  per  response:  2 
hours;  total  annual  burden:  1062  hours), 
b.  Tme  Ups:  On  July  31st  of  each  year, 
rate-of-return  carriers  will  be  required  to 
submit  actual  interstate  common  line 
cost  data  to  the  Administrator  for  the 
preceding  calendar  year.  The  first  date 
for  filing  actual  cost  data  shall  be  July 
31,  2003.  The  Administrator  shall  adjust 
a  rate-of-retum  carrier's  monthly  per- 
line  Interstate  Common  Line  support  in 
the  following  calendar  year  (i.e..  January 
1.  2004  through  December  31,  2004)  to 
the  extent  of  any  difference  between  the 
carrier's  projected  common  line  revenue 
requirement  and  its  actual  cost  data. 
Because  the  July  1.  2003.  filing  will  only 
include  cost  data  for  the  first  six  months 
that  Interstate  Common  Line  Support  is 
available  (July  1,  2002,  through 
December  31,  2002),  tmed-up  support 
amounts  distributed  in  the  calendar  year 
2004  will  be  based  on  a  pro-rated  share 
of  the  2002  annual  cost  data  (i.e.,  50 
percent  of  the  2002  actual  costs  will  be 
attributed  to  the  final  six  months  of 
2002).  Tmed-up  support  amounts 
distributed  in  subsequent  calendar  years 
will  be  based  on  complete  funding  year 
cost  data.  (No.  of  respondents:  769; 
hours  per  response:  4  hours;  total 
aimual  burden:  3076  hours).  In  order  to 
provide  rate-of-retum  carriers  with 
opportunities  to  true  up  support 
amounts  on  a  more  frequent  basis,  the 


Commission  will  permit  carriers  to  file 
updated  cost  data  with  the 
Administrator  on  a  quarterly  basis. 
Quarterly  true  ups  will  enable  carriers 
that  experience  unforeseen  costs  to 
qualify  for  increased  Interstate  Common- 
Line  Support  amounts.  Quarterly  true 
ups  also  will  reduce  risks  associated 
with  receiving  Interstate  Common  Line 
Support  based  on  a  projected  common 
line  revenue  requirement.  Carriers 
wishing  to  submit  cost  data  on  a 
quarterly  basis  will  file  such  data  in 
accordance  with  the  schedule  provided 
in  section  36.612  of  the  rules.  (No.  of 
respondents:  100;  hours  per  response:  2 
hours;  total  annual  burden:  200  hours). 

c.  Line  Counts:  Consistent  with  rules 
adopted  in  the  Rural  Task  Force  Order, 
rate-of-retum  carriers  will  file  their  line 
counts,  by  disaggregation  zone  and 
customer  class,  in  accordance  with  the 
schedule  in  sections  36.611  and  36.612 
of  our  mles.  Line  count  data  for  rural 
rate-of-retum  carrier  study  areas  in 
which  a  competitive  eligible 
telecommunications  carrier  has  not 
begun  providing  service  will  be  filed  on 
an  annual  basis.  Line  count  data  will  be 
filed  on  a  regular  quarterly  basis  upon 
competitive  entry  in  rural  rate-of-retum 
carrier  study  areas.  (No.  of  respondents: 
1300;  hours  per  response  6  hours:  total 
annual  burden:  7800  hours). 
Competitive  eligible 
telecommunications  carriers  will  file 
their  line  counts,  by  disaggregation  zone 
and  customer  class  on  a  quarterly  basis, 
in  accordance  with  the  schedule  in 
section  54.307  of  our  rules.  (No.  of 
respondents:  10;  hours  per  response:  6 
hours;  total  annual  burden:  60  hours),  d. 
Disaggregation  Plans:  Consistent  with 
section  254  of  the  Act.  we  conclude  that 
the  plan  for  the  geographic 
disaggregation  and  targeting  of  portable 
high-cost  universal  service  support 
below  the  study  area  level  recently 
adopted  in  the  Rural  Task  Force  Order 
will  also  apply  to  Interstate  Common 
Line  Support.  To  ensure  the  portability 
and  predictability  of  support,  rate-of- 
retum  carriers  that  elect  to  disaggregate 
and  target  support  will  be  required  to 
submit  maps  to  the  Administrator  in 
which  the  boundaries  of  the  designated 
disaggregation  zones  are  clearly 
specified.  The  Administrator  will  make 
such  maps  available  for  public 
inspection  by  competitors  and  other 
interested  parties.  When  submitting 
information  in  support  of  Path  Three 
self-certification,  incumbent  carriers 
must  provide  the  Administrator  with 
publicly  available  information  that 
allows  competitors  to  verify  and 
reproduce  the  algorithm  used  to 
determine  zone  support  levels  (Self- 
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Certification  of  Disaggregation  Plan). 
Similarly,  carriers  electing  Path  One 
must  submit  to  the  Administrator  a  copy 
of  certifications  to  a  state  commission  or 
appropriate  regulatory  authority  that 
they  will  not  disaggregate  and  target 
support  (Notification  to  State  of  Change 
in  EKsaggregation  Methodology). 
Carriers  selecting  Path  Two  must  submit 
a  copy  to  the  Administrator  of  the  order 
by  the  state  commission  or  appropriate 
regulatory  authority  approving  the 
disaggregation  plan  submitted,  along 
with  a  copy  of  the  disaggregation  plan 
itself  (Targeting  Plan  to  State).  The 
Commission  extends  until  May  15, 
2002,  the  date  by  which  carriers  will  be 
requiied  to  select  a  disaggregation  path 
for  high-cost  loop,  LTS,  LSS,  and 
Interstate  Common  Line  Support 
mechanisms.  (No.  of  respondents:  100; 
hours  per  response:  1  hour;  total  annual 
burden  100  hours)  e.  Section  254(e) 
Certifications:  Section  254(e)  provides 
that  a  carrier  receiving  universal  service 
support  must  use  that  support  "only  for 
the  provision,  maintenance,  and 
upgrading  of  facilities  and  service  for 
which  the  support  is  intended."  In  the 
Rural  Task  Force  Order,  the 
Commission  sets  forth  rules  requiring  a 
state  that  wishes  to  receive  federal 
universal  service  high-cost  support  for 
rural  carriers  within  its  territory  to  file 
a  certification  with  the  Commission 
stating  that  all  federal  high-cost  funds 
flowing  to  rural  carriers  in  such  state 
will  be  used  in  a  manner  consistent 
with  section  254(e).  In  addition,  in  the 
Interstate  Access  Support  Order,  the 
Commission  adopted  certification  rules 
for  the  receipt  of  interstate  access 
support  In  the  Riiral  Task  Force  Order, 
the  Commission  addressed  federal 
universal  service  support  for  intrastate 
rates  and  the  Commission  required 
states  to  file  a  certification  of  section 
254(e)  compliance  with  the  Commission 
because  states  have  jurisdiction  over 
rates  for  intrastate  services.  In  this 
Order,  the  Commission  addresses 
federal  support  for  interstate  rates,  a 
matter  over  which  the  Commission  has 
jurisdiction.  Thus,  to  ensure  that 
carriers  receiving  Interstate  Common 
Line  Support  and  LTS  will  use  that 
support  in  a  manner  consistent  with 
section  254(e),  the  Commission  shall 
require  carriers  seeking  such  support  to 
file  a  certification  with  the  Commission 
and  the  Administrator.  This 
requirement  is  consistent  with  rules 
adopted  in  the  Interstate  Access  Support 
Order.  This  certification  requirement 
will  be  applicable  to  rate-of-retiun 
carriers  and  eligible 
lelecommimications  carriers  seeking 


support  from  our  Interstate  Common 
Line  Support  mechanism.  The 
certification  shall  be  filed  with  the 
Commission  and  the  Administrator  on 
March  31,  2002,  at  the  same  time  a 
carrier  files  its  first  set  of  line  count  data 
with  the  Administrator.  Such 
certification  shall  be  filed  in  CC  Docket 
No.  96-45  aimually  thereafter  on  June 
30th.  The  certification  may  be  filed  in 
the  form  of  a  letter  and  must  state  that 
the  carrier  will  use  its  Interstate 
Common  Line  Support  and  LTS  only  for 
the  provision,  maintenance,  and 
upgrading  of  facilities  and  service  for 
which  support  is  intended.  In  the  event 
that  a  certification  is  filed  untimely,  the 
carrier  will  not  become  eligible  for 
support  imtil  the  second  calendar 
quarter  after  the  certification  is  filed. 
Failing  to  file  a  certification  will 
preclude  a  carrier  from  receiving 
Interstate  Common  Line  Support  or 
LTS.  Carriers  that  fail  to  abide  by  their 
certification,  or  otherwise  violate 
section  254(e),  shall  be  subject  to 
enforcement  action  by  the  Commission. 
(No.  of  respondents:  1300;  hours  per 
response:  2  hours;  total  annual  burden: 
2600  hours),  f.  Required  tariff  filings: 
All  rate-of-retvim  carriers  are  required  to 
modify  their  access  tariffs  to  comply 
with  the  new  Subscriber  Line  Charge 
(SLC)  caps,  to  become  effective  on 
January  1,  2002,  and  on  July  1,  2002, 
and  July  1,  2003  subject  to  a  cost  review 
study  for  price  cap  carriers.  Rate-of- 
return  carriers  also  must  file  tariffs  to 
recover  through  a  separate  end-user 
charge  the  costs  of  ISDN  line  ports  and 
line  ports  associated  with  other  services 
that  exceed  the  costs  of  a  line  port  used 
for  basic  analog  service.  (No.  of 
respondents:  116;  hours  per  response: 
69.9  hours  (avg.);  total  annual  burden: 
8110  hours),  g.  Optional  Line  Port  Cost 
Study:  Rate-of-retum  carriers  may  use 
30  percent  of  local  switching  costs  as  a 
proxy  in  shifting  line  port  costs  to  the 
common  line  category,  or  may  conduct 
a  cost  study  based  on  geographically- 
averaged  costs  to  be  submitted  in 
support  of  the  tariff  filing  relying  on  the 
cost  study.  A  carrier  may  rely  on  a  cost 
study  for  subsequent  tariff  filings.  (No. 
of  respondents:  12;  hours  per  response 
40  hours;  total  annual  burden:  480 
hours),  h.  Establishment  of  TIC  Caps: 
NECA  is  required  to  establish  for 
carriers  that  participated  in  the  NECA 
pool  diuing  die  tariff  year  ending  June 
30,  2001,  an  individual  carrier  dollar 
limit  based  on  its  traffic  volumes  and 
the  TIC  rate  for  the  twelve-month  period 
ending  June  30,  2001.  Each  carrier  that 
was  not  in  the  pool  during  the  tariff  year 
ending  on  Jime  30,  2001,  must 


determine  its  TIC  limit  and  report  it  to 
NECA  for  purposes  of  administering 
future  pool  membership  changes.  (No. 
of  respondents:  1186;  hours  per 
response:  .13  hours;  total  annual 
burden:  2.6  hours),  i.  Optional  tariff 
filings:  Rate-of-retum  carriers  may,  at 
their  option,  establish  the  following 
local  switching  and  transport  rate 
elements:  a  flat  charge  for  dedicated 
trunk  port  costs;  a  flat  charge  for  the 
costs  of  DSl/voice  grade  multiplexers 
associated  with  terminating  dedicated 
trunks  at  analog  switches;  a  per-minute  • 
charge  for  shared  tnmk  ports  and  any 
associated  DSl/voice  grade  multiplexer 
costs;  a  flat  charge  for  the  costs  of  trunk 
ports  used  to  terminate  dedicated  trunks 
on  the  serving  wire  center  side  of  the 
tandem  switch;  individual  charges  for 
multiplexer  costs  associated  with 
tandem  switches;  and  a  per-message  call 
setup  charge.  (No.  of  respondents:  12; 
hours  per  response:  93  hoius;  total 
annual  bxuden:  1116  hours),  j.  GSF 
allocation:  Beginning  July  1,  2002,  rate- 
of-retiun  carriers  that  use  general 
purpose  computers  to  provide  non- 
regulated  billing  and  collection  services 
are  required  to  allocate  a  portion  of  their 
general  purpose  computer  costs  to  the 
billing  and  collection  category,  which 
will  require  them  to  determine  general 
purpose  computer  investment.  Carriers 
may  use  the  general  purpose  computer 
investment  amount  they  develop  for  a 
period  of  three  years.  (No.  of 
respondents:  600;  hoiu^  per  response: 
20  hours;  total  annual  burden:  12,000 
hours).  The  Commission  will  use  the 
information  collected  to  determine 
whether  and  to  what  extent  non-price 
cap  or  rate-of-retum  carriers  providing 
the  data  are  eligible  to  receive  universal 
service  support.  The  Commission  will 
use  the  tariff  data  to  make  sure  that  rates 
are  just  and  reasonable,  as  required  by 
section  201(b)  of  the  Act.  Obligation  to 
respond:  Mandatory.  Public  reporting 
biuden  for  the  collection  of  information 
is  as  noted  above.  Send  comments 
regarding  the  burden  estimate  or  any 
o^er  aspect  of  the  collections  of 
information,  including  suggestions  for 
reducing  the  biurden  to  Performance 
Evaluation  and  Records  Management, 
Washington,  DC  20554. 

Federal  Communications  Commission. 

William  F.  Caton. 

Deputy  Secretary. 

(FR  Doc.  02-377  Filed  1-7-02;  8:45  am] 

BUUNG  CODE  •712-01-l> 


Federal  Register / Vol.  67,  No.  5 /Tuesday,  January  8,  2002 /Notices 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  0MB 
for  Review  and  Approval 

December  19,  2001. 

SUMMARY:  The  Federal  Communications 
Conunissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  imless  it 
displays  a  aurently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  niunber. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Comimission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  Febmary  7,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon  . 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington.  DC  20554  or 
via  the  Internet  to  Iesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0649. 

Title:  Sections  76.1601,  Deletion  or 
Repositioning  of  Broadcast  Signals; 
76.1617,  Initial  Must-Carry  Notice; 
76.1607  and  76.1708,  Principal 
Headend. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 


Respondents:  Business  or  other  for- 
profit  entities:  Individuals  or 
households;  Not-for-profit  institutions; 
and  State,  local,  or  tribal  government. 

Number  of  Respondents:  10,400. 

Estimated  Time  per  Response:  0.5  to 
1.0  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  Third  party 
disclosure. 

Total  Annual  Burden:  2,200  hours. 

Total  Armual  Costs:  None. 

Needs  and  Uses:  Under  47  CFR 
Sections  76.1601,  76.1607,  76.1617,  and 
76.1708  of  FCC  mles  cable  television 
system  operators  must  provide  various 
notification  requirements — to  provide 
written  notice  to  any  broadcast 
television  station  at  least  30  days  prior 
to  deleting  from  carriage  or 
repositioning  the  station;  to  provide 
written  notice  by  certified  mail  to  all 
stations  carried  on  its  system  pursuant 
to  the  "must-carry"  rules  at  least  60 
days  prior  to  any  change  in  its  principal 
headend  designation;  to  notify  all 
qualified  non-commercial  and 
educational  stations  of  its  principal 
headed  within  60  days  of  system 
activation;  and  to  maintain  for  public 
inspection  the  designation  and  location 
of  its  principal  headend,  including  in 
this  file  a  record  of  all  changes  of  the 
designated  headend. 

Federal  Communications  Commission. 
William  F.  Caton, 

Dep  u  ty  Secretary. 

(FR  Doc.  02-367  Filed  1-7-02;  8:45  am) 

BILUNG  CODE  6712-«>1-P 


FEDERAL  RESERVE  SYSTEM 

Cliange  in  Bank  Control  Notices; 
Acquisition  of  Sliares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Govemors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Govemors.  Comments 
must  be  received  not  later  than  January 
23.  2002.. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cjmthia  C.  Goodwin,  Vice  President) 


1000  Peachtree  Street,  N.E.,  Atlanta, 
Georgia  30309-4470: 

1.  Jerry  J.  Williams,  Naples,  Florida;  to 
retain  voting  shares  of  FirstBancorp, 
Inc.,  Naples,  Florida,  and  thereby 
indirectly  retain  voting  shares  of  Gulf 
Coast  National  Bank,  Naples,  Florida. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1 .  Douglas  and  Mary  Kapnick,  Mary 
E.  Kapnick  Tmst,  Douglas  L.  Kapnick 
Trust,  Adrian,  Michigan;  to  acquire 
additional  voting  shares  of  Lenawee 
Bancorp,  Inc.,  Adrian,  Michigan,  and 
thereby  indirectly  acquire  additional 
voting  shares  of  Bank  of  Lenawee, 
Adrian,  Michigan,  and  Bank  of 
Washtenaw,  Saline,  Michigan.  In 
addition,  the  Elmer  L.  Kapnick  Trust,  ^ 
Adrian,  Michigan;  has  applied  to  retain 
voting  shares  of  Lenawee  Bancorp,  Inc., 
Adrian,  Michigan,  and  acquire 
additional  voting  shares  of  Bank  of 
Lenawee,  Adrian,  Michigan,  and  Bank 
of  Washtenaw,  Saline,  Michigan. 

C.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consiuner 
Regulation  Group)  101  Market  Street, 
San  Francisco,  Califomia  94105-1579: 

1.  William  R.  Peeples,  Santa  Barbara, 
Califomia;  Ardyce  M.  Peeples,  Santa 
Barbara,  Califomia;  Melissa  Peeples, 
Bronx,  New  York;  Melanie  D.  Peeples, 
Davis,  Califomia;  Michael  F.  Peeples, 
Sauh  City,  Wisconsin;  Judith  Ransom, 
Black  River  Falls,  Wisconsin;  Robert  M. 
Peeples,  Jr.,  Baton  Rouge,  Louisiana; 
Mary  Ann  Wander,  Bradenton,  Florida; 
Robert  and  Kathleen  Peeples,  Slidell, 
Louisiana;  Daniel  and  Ardyce  Acher, 
West  Allis,  Wisconsin;  Shalla  Acher. 
Haupen,  Wisconsin;  Michaela  Moy. 
Madison,  Wisconsin;  Daniel  Acher, 
West  Allis,  Wisconsin;  all  to  retain 
voting  shares  of  Community  West 
Bancshares,  Goleta,  Califomia,  and 
thereby  indirectly  retain  voting  shares  of 
Goleta  National  Bank,  Goleta,  Califomia. 

Board  of  Govemors  of  the  Federal  Reserve 
System.  January  3,  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  02-474  Filed  1-7-02;  8:45  am] 
BILUNG  CODE  SSIO-OI-a 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  AcqulsltkMis  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
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and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  {12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
^onbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  F^ruary  1, 
2002. 

A.  Federal  Reserve  Bank  of  Kansas 
aty  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
aty,  Missovui  64198-0001: 

1.  Citizens  Bancshares,  Inc.,  ESOP, 
Edmond,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  up  to  30 
percent  of  the  voting  shares  of  Citizens 
Bancshares,  Inc.,  Echnond,  Oklahoma, 
and  thereby  indirectly  acquire  voting 
shares  of  Citizens  Bank  of  Edmond, 
Edmond,  Oklahoma. 

B.  Federal  Reserve  Bank  of  DaUas 

(W.  Arthur  Tribble.  Vice  President)  2200 
North  Pearl  Street.  Dallas,  Texas  75201- 
2272: 

1.  Pubco  Bancshares,  Inc.,  Slaton, 
Texas;  to  acquire  100  percent  of  the 
voting  shares  of  Shamrock  Bancshares, 
Inc.,  Shamrock,  Texas,  and  thereby 
indirectly  acquire  voting  shares  of 
Shamrock  Delaware  Financial,  Inc., 
Dover,  Delaware,  and  First  National 
Bank,  Shamrock,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
Sjrstem,  January  3,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-473  Filed  1-7-02;  8:45  am] 
BUMQ  COOC  tt1»-01-S 


GENERAL  SERVICES 
ADMINISTRATION 

[OMB  Control  No.  3090-^62] 

Submission  for  OMB  Review; 
Comment  Request  Entitled 
Identification  of  Products  With 
Environmental  Attributes 

agency:  Office  of  Acquisition  Policy, 

GSA. 

action:  Notice  of  request  for  extension 

to  previously  approved  OMB  Clearance 

(3090-0262). 


summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  General  Services 
Administration  (GSA),  Office  of 
Acquisition  Policy  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  to  review  and  approve 
an  extension  of  a  previously  approved 
information  collection  requirement 
concerning  the  Identification  of 
Products  with  Environmental 
Attributes. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  contracts,  and  whether  it 
will  have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  acciuate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  in 
which  we  can  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology. 

A  request  for  public  comments  was 
published  at  66  FR  October  29,  2001.  No 
comments  were  received. 
DATES:  Comment  Due  Date:  February  7, 
2002. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Ed  Springer, 
GSA  Desk  Officer,  OMB.  Room  10236, 
NEOB,  Washington,  DC  20503,  and  a 
copy  to  Stephanie  Morris,  General 
Services  Administration,  Acquisition 
Policy  Division,  1800  F  Street,  NW., 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Cromer,  Office  of  Acquisition 
Policy  (202)  208^750. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Service  Administration  is 
requesting  the  Office  of  Management 


and  Budget  (OMB)  to  review  and 
approve  information  collection,  3090- 
0262,  concerning  the  Identification  of 
Products  with  Environmental 
Attributes.  The  GSA  requires 
contractors  submitting  Multiple  Award 
Schedule  Contracts  to  identify  in  their 
GSA  price  lists  those  products  that  they 
market  conunercially  that  have 
environmental  attributes.  The 
identification  of  these  products  will 
enable  Federal  agencies  to  maximize  the 
use  of  these  products  to  meet  the 
responsibilities  expressed  in  statutes 
and  executive  orders. 

B.  Annual  Reporting  Burden 

Respondents:  9,200. 

Annual  Responses:  9,200. 

Burden  Hours:  46,000. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  Regulatory  Secretariat 
(MVP),  1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4744.  Please  cite  OMB  Control  No. 
3090-0262,  Identification  of  Products 
with  Enviroimiental  Attributes. 

Dated:  December  31.  2001. 
Al  Matera, 

Director.  Acquisition  Policy  Division. 
(FR  Doc.  02-441  Filed  1-7-02;  8:45  am) 

BILLING  CODE  6a20-61-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and    . 
Prevention 

Airborne  Exposure  Limits  for  Chemical 
Warfare  Agents  GA  (Tabun),  GB 
(Sarin),  and  VX 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Hiunan  Services. 
ACTION:  Notice  of  proposed  revisions  to 
CDC  recommendations  for  protection  of 
public  health  and  safety  during  disposal 
or  transport  of  chemical  warfare  agents 
GA  (tabun),  GB  (sarin),  and  VX  through 
revision  of  worker  and  general 
population  airborne  exposiire  limits. 

Purpose 

CDC  presents  proposed 
recommendations  for  airborne  exposure 
limits  for  the  chemical  warfare  agents 
GA  (tabun  or  ethyl  N,N-dimethyl- 
phosphoramidocyanidate,  CAS  77-81- 
6);  GB  (sarin  or  O-isopropyl- 
methylphosphonofluoridate,  CAS  107- 
44-«);  and  VX  (0-ethyl-S-(2- 
diisopropylaminoethyl)- 
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methylphosphonothiolate,  CAS  50782- 
69-9). 

Before  these  recommendations  are 
finalized,  CDC  requests  comments  from 
the  public,  all  interested  parties, 
environmental  and  health  regulators, 
the  Department  of  Defense  (DOD),  and 
other  organizations  involved  in 
handling,  transporting,  or  demilitarizing 
chemical  warfare  agents.  More 
specifically,  CDC  seeks  scientifically 
and  professionally  defensible  data  or 
information  that  would  persuade  CDC  to 
alter  its  recommendations  to  be  more  or 
less  conservative. 

SUMMARY:  CDC's  recommendations  are 
based  on  comments  by  scientific  experts 
at  a  public  meeting  convened  by  CDC  on 
August  23-24,  2000,  in  Atlanta,  Georgia; 
the  latest  available  technical  reviews; 
and  the  latest  available  risk  assessment 
approach  frequently  used  by  regulatory 
agencies  and  other  organizations  (1). 
Airborne  exposure  limits  for  chemical 
warfare  agents  GA  (tabun),  GB  (sarin), 
and  VX  were  re-evaluated  by  using  a 
conventional  risk  assessment 
methodology  for  developing  airborne 
exposure  limits  described  by  the  U.S. 
Environmental  Protection  Agency 
(EPA).  This  methodology  is  considered 
conservative;  however,  die  calculated 
exposure  limits  are  not  numerically 
precise  and  do  not  define  precise 
thresholds  of  potential  human  toxicity. 

Note:  There  is  no  indication  that  the 
current  exposure  limits,  as  implemented  by 
the  U.S.  Army  Program  Manager  for 
Chemical  Demilitarization,  have  been  less" 
than  fully  protective  of  human  health.  This 
may  be  due  to  rigorous  exposure  prevention 
efforts  in  recent  years  as  well  as  the 
conservative  implementation  of  the  existing 
limits. 

Proposed  Airborne  Exposure  Umits 
for  GB:  CDC  proposes  a  worker 
population  limit  (WPL)  value  of  3  x 
10"'  mg/m^,  expressed  as  an  8-hoiu' 
time-weighted  average  (TWA). 
Additionally,  CDC  recommends  a  short- 
term  excursion  limit  (STEL)  of  1  x  10   * 
mg/m^  to  be  used  in  conjunction  with 
the  WPL.  Exposures  above  the  WPL  up 
to  the  STEL  should  not  be  longer  than 
15  minutes  and  should  not  occur  more 
than  4  times  per  day,  and  there  should 
be  at  least  60  minutes  between 
successive  exposures  in  this  range.  The 
STEL  should  not  be  exceeded  during  the 
^NOTk.  day,  even  if  the  cumiUative 
exposure  over  the  8-hour  TWA  is  not 
exceeded.  CDC  proposes  a  decrease  in 
the  general  population  limit  (GPL)  to  1 
X 10-6  nig/m3.  These  WPL,  STEL,  and 
GPL  values  are  approximately  threefold' 
lower  than  the  values  recently 
recommended  by  the  U.S.  Army.  An 
immediately  dangerous  to  life  or  health 


(IDLH)  value  of  0.1  mg/m^  is  proposed 
forGB. 

Proposed  Airborne  Exposure  Limits 
for  GA:  Although  not  as  well-studied  as 
GB,  GA  is  approximately  equal  in 
potency  to  GB.  Therefore,  CDC  proposes 
the  same  exposiu«  limits  for  GA  as  for 
GB. 

Proposed  Airborne  Exposure  Limits 
for  VX:  CDC  proposes  that  the  VX  WPL, 
expressed  as  an  8-hour  time-weighted 
average,  should  be  decreased  to  1  x 
10   «'  mg/m^.  Additionally,  CDC 
proposes  a  VX  STEL  of  4  x  10  "  ^  mg/m^. 
These  proposed  WPL  and  STEL 
exposure  limits  are  a  factor  of  10  lower 
than  the  U.S.  Army's  recommendation. 
CDC  proposes  that  the  GPL  for  VX 
should  be  decreased  to  6  x  10  ^  mg/m^ 
(a  factor  of  2  higher  than  the  Army's 
recommendation).  An  IDLH  value  of 
0.003  mg/m^  is  proposed  for  VX. 
Acknowledging  the  gaps  in  the  data 
base  for  this  agent,  CDC  considers  the 
proposed  VX  exposure  limits  subject  to 
re-evaluation  in  3  years.  New  VX 
toxicity  studies,  which  are  anticipated 
to  be  completed  within  3  years,  have 
been  recommended  recently  by  the  EPA 
National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for 
Hazardous  Substances  (NAC/AEGL 
Committee).  CDC  agrees  that  new 
toxicity  studies  may  be  helpful  in 
setting  VX  exposure  limits. 
DATES:  Submit  comments  within  60 
days  following  the  date  of  this 
publication  in  the  Federal  Register. 
ADDRESSES:  Comments  may  be  sent  to 
the  following: 

1.  By  mail.  Submit  your  comments  to 
Dr.  Paul  Joe,  CDC,  4770  Buford 
Highway,  Mail  Stop  F-16,  Atlanta, 
Georgia  30341. 

2.  fa  person  or  by  courier.  Deliver 
your  comments  to  Dr.  Paul  Joe,  CDC, 
4770  Buford  Highway,  Mail  Stop  F-16, 
Atlanta,  Georgia  30341. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to  Dr.  Paul  Joe  at  pbj4@cdc.gov,  or  you 
can  submit  a  computer  disk  to  Dr.  Paul 
Joe,  CDC,  4770  Buford  Highway,  Mail 
Stop  F-16,  Atlanta,  Georgia  30341. 
Electronic  documents  will  be  accepted 
m  WordPerfect  or  Microsoft  Word.- 
FOR  FURTHER  INFORMATKW  CONTACT:  Dr. 
Paul  Joe.  Centers  for  Disease  Control 
and  Prevention.  4770  Buford  Highway. 
Mail  Stop  F-16.  Atlanta.  Georgia  30341, 
Telephone  niHuber:  770-488-7091,  E- 
mail  address:  pbj4@cdc.gov. 
SUPPt£MENTARY  INFORMATION: 

I.  Background 

The  nerve  agents  GA,  GB,  and  VX  are 
organophosphate  esters  that  were 
designed  specifically  to  cause 


incapacitation  or  death  in  military  use. 
These  agents  are  among  the  most  potent 
of  all  chemical  warfare  agents  and  have 
extraordinarily  high  levels  of  acute 
toxicity,  fa  vapor  or  aerosol  form,  the 
nerve  agents  can  be  inhaled  or  absorbed 
through  the  skin  or  the  eyes.  As  a  liquid, 
they  can  be  absorbed  through  the  skin, 
conjunctiva,  and  upper  gastrointestinal 
tract.  The  agents'  toxicity  is  related 
primarily  to  their  ability  to  inhibit 
acetylcholinesterase,  which  is  a  critical 
enzyme  needed  for  nerve  function  (2). 
Health  symptoms  can  include  runny 
nose,  tightness  in  the  chest,  dimness  of 
vision  and  pinpointing  of  eye  pupils, 
difficulty  in  breathing,  drooling  and 
excessive  sweating,  nausea,  vomiting, 
cramps,  involimtary  defecation  and 
urination,  twitching,  staggering, 
headache,  confusion,  drowsiness,  coma, 
and  convulsions.  The  signs  and 
symptoms  can  be  followed  by  cessation 
of  breathing  and  death  (3).  At 
superlethal  doses,  GB  caused  delayed 
neuropathy  in  antidote-protected 
chickens.  VX  has  not  been  shown  to 
cause  delayed  neuropathy  in  animals  or 
humans.  The  health  effects  from  low- 
dose  chronic  (long-term)  exposure  have 
not  been  demonstrated  clearly. 

Studies  of  genotoxicity.  •' 
carcmogenicity,  developmental,  and 
reproductive  toxicity  associated  with 
GB  and  VX  have  been  primarily 
negative  (2,4). 

GA,  GB,  and  VX  no  longer  are 
manufactured  in  the  United  States; 
however,  they  are  stored  currently  at 
eight  locations  m  the  continental  United 
States  by  the  DOD.  Section  1412  of 
Public  Uw  99-145  (50  U.S.C.  1521] 
mandates  that  the  present  stockpile  of 
chemical  warfare  agents  be  destroyed. 
Public  Law  91-121  and  Public  Law  91- 
441  (50  U.S.C.  1512)  mandate  that  the 
Department  of  Health  and  Human 
Services  (DHHS)  review  DOD  plans  for 
transporting  and/or  disposing  of 
chemical  warfare  agents  and  make 
recommendations  for  protecting  human 
health  and  safety.  DHHS  delegated  this 
authority  to  CDC. 

In  1987,  CDC  requested  public 
comments  on  recommendations  for 
protecting  human  health  and  the 
environment  from  potential  adverse 
effects  of  long-term  exposure  to  low- 
airbome  doses  of  agents  GA,  GB,  VX, 
mustard,  and  lewisite  (L).  CDC 
incorporated  public  comments, 
including  comments  from  scientific  ■ 
experts  outside  CDC,  and  in  1988 
recommended  worker  and  general 
population  airborne  exposure  limits  for 
GA.  GB,  VX,  mustard  (H,  HD,  HT).  and 
L.  (See  Table  1.)  The  U.S.  Army  adopted 
these  airborne  exposure  limits  in  1990. 
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Table  l.— Current  CDC-Recommended  Airborne  Exposure  Limits' 

[All  values  expressed  as  milligrams  per  cubic  meter  air  [mg/m^]] 


Agent 


GA,  GB 

VX 

H.  HD,  HT  

L :. 

Averaging  Time 


General  population  limit  (GPL) 


0.000003  (3  X  10-0) 
0.000003(3x10-*) 
0.0001  (1  X  10-*)  ... 

0.003(3x10-')  

72  hours  


Worker  population  limit  (WPL) 


0.0001  (1  X  10-»). 
0.00001  (1  x  10-*). 
0.003(3x10-"). 
0.003(3x10-'). 
8  hours. 


'Referred  to  as  "Control  Limits"  in  Federal  Register.  Volume  53.  No.  50.  March  15,  1988.  pp.  8504-07. 


The  GPL  is  the  maximum 
concentration  to  which  members  of  the 
general  population  may  be  continually 
exposed  24  hoius  per  day,  7  days  per 
week.  The  GPL  is  intended  for 
application  to  the  entire  general 
population,  including  all  ages  and 
medical  conditions  (e.g.,  infants, 
elderly,  infirm,  and  healthy). 
Historically,  the  GPL  for  VX  did  not 
reflect  a  tenfold  reduction  from  GB  GPL 
as  was  the  case  for  the  WPLs.  The 
primary  reason  for  the  difference  was 
the  technical  inability  to  conduct  VX  air 
monitoring  at  such  low  concentrations. 
The  analytical  limitations  are  reflected 
further  in  the  72-hour  averaging  period 
rather  than  a  more  conventional  24-hour 
period. 

The  WPL  is  intended  to  be  assessed 
as  a  time-weighted  average  for  a 
conventionsd  8-hour  workday  and  a  40- 
hour  week.  This  WPL  represents  a 
concentration  to  which  it  is  believed 
that  virtually  all  workers  may  be 
repeatedly  exposed,  day  after  day, 
without  adverse  effect.  CDC 
recommends  that  the  WPLs  be 
implemented  in  conjunction  with  the 
medical  surveillance  provisions  and 
other  requirements  defined  in 
Department  of  Army  Pamphlets  40-173 
and  40-8  or  successive  documents  (5,6). 

Note:  The  proposed  risk  assessment 
methodology  derives  exposure  limits  below 
concentrations  where  any  acute  or  chronic 
effects  would  be  expected  to  occiir.  The 
existing  and  proposed  exposure  limits  are 
intended  to  protect  workers  and  the  public 
from  potentially  adverse  effects  frt)m  short- 
term  or  long-term  exposure  to  GA,  GB.  and 
VX.  The  existence  of  potential-adverse  health 
effects  resulting  from  long-term,  low-dose 
exposure  to  these  agents  has  not  been 
demonstrated  clearly. 

Now,  13  years  later,  CDC  is  re- 
evaluating the  limits  for  GA,  GB,  VX, 
and  mustard  based  on  the  latest  risk 
assessment  models  and  any  updated 
scientific  data.  On  August  23-24,  2000, 
CDC  convened  a  public  meeting  in 
Atlanta,  Georgia,  where  outside 
scientists  joined  CIDC  scientists  to 
discuss  the  exposure  limits  for  GA,  GB, 
and  VX.  The  re-evaluation  consisted  of 
lengthy  review  of  all  available 
information  about  the  agents,  including 


some  information  previously  classified 
by  allied  nations,  and  therefore,  are 
unavailable  for  the  open  review  process 
used  by  CDC  in  the  past.  A  public 
meeting  to  discuss  the  exposure  limits 
for  mustard  was  held  on  September  11- 
12,  2001.  The  proposed  mustard 
exposiire  limits  will  be  presented  in  a 
separate  Federal  Register 
annoimcement.  The  L  stockpile  is 
relatively  small  and  located  at  only  one 
storage  site;  therefore,  revisions  to  the 
exposure  limits  for  L  are  not  being 
considered  at  the  present  time. 

n.  Approach  and  Methodology 

A.  Purpose  of  the  Public  Meeting 

The  purpose  of  the  public  meeting 
was  to  discuss  the  airborne  exposure 
limits  for  GA,  GB,  and  VX  recently 
proposed  by  the  US  Army.  Attendees  at 
the  August  23-24,  2000,  public  meeting 
convened  by  CDC  included  risk 
assessors,  toxicologists,  physicians,  a 
veterinarian,  and  several  chemists. 
These  experts  were  from  universities, 
state  environmental  agencies,  and  non- 
CDC  federal  agencies.  The  scientific 
experts  were  asked  whether  or  not  there 
was  a  need  to  modify  exposure  limits  to 
reflect  current  risk  assessment 
methodologies  and  any  newly  available 
data.  The  meeting  agenda  included  the 
following: 

•  Presentations  on  risk  assessment 
models  and  scientific  data  and 
recommended  modifications  to  existing 
exposiue  limits  based  on  comments 
from  individual  scientific  experts, 

•  Panel  discussions  by  scientific 
experts,  and 

•  Discussions  of  the  technical 
feasibility  to  monitor  at  proposed 
modified  exposure  limits  by  air 
monitoring  experts. 

The  meeting  was  not  held  as  a  federal 
advisory  committee;  therefore,  CDC  did 
not  seek  unanimity  or  consensus;  take 
votes;  or  rely  solely  on  the  attendees  to 
formulate  federal  policy.  Statements  by 
members  of  the  working  group,  which 
are  included  in  this  Federal  Register 
notice,  represent  only  one  part  of  the 
information  considered  by  CDC.  The 
experts  attended  the  meeting  solely  to 


provide  their  individual  expert  advice 
to  CDC  and  the  public  for  consideration. 

B.  Method  for  Deriving  Exposure  Limit 
Criteria 

The  EPA  risk  assessment  approach, 
which  was  used  in  this  assessment,  is 
used  to  extrapolate  potential  biological 
effects  in  humans  at  low-level  exposures 
where  such  epidemiologic  or  toxicologic 
data  are  not  directly  available.  This 
method  for  deriving  exposure  criteria 
has  evolved  over  30  years.  This 
evaluation's  approach  was  based  on 
guidance  described  in  an  EPA 
publication  (7).  The  derivation  of  a  non- 
cancer  exposure  criteria  involve  the 
following: 

•  Defining  the  critical  adverse  effect 
(which  is  assumed  protective  for  all 
other,  often  more  serious,  effects); 

•  Selecting  the  most  appropriate 
animal  or  human  study  or  studies,  it 
more  than  one  yields  the  same  end 
point,  to  serve  as  the  basis  for  a  limit; 

•  Establishing  a  threshold  dose  below 
which  adverse  health  effects  are  not 
expected  to  occur  or  are  extremely 
unlikely;  and 

•  Denning  appropriate  imcertainty 
factors  (UFs)  to  apply  to  the  threshold 
dose. 

In  selecting  a  study,  a  no-observed- 
effect-level  (NOEL) — a  product  of 
concentration  and  time  (Ct)  at  which 
subjects  showed  no  detectable  effects-or 
a  no-observed-adverse-effect-level 
(NOAEL)— a  Ct  at  which  subjects 
showed  no  detectable  harmful  effects — 
is  preferred  over  a  lowest-observed- 
effect-level  (LOEL)  or  a  lowest-observed- 
adverse-effect-level  (LOAEL) — :the 
lowest  Ct  at  which  an  effect  or  adverse 
effect  was  seen.  Studies  of  hiunan 
responses  generally  are  preferred  over 
studies  on  laboratory  animals.  Such 
preferences  are  not  rigid;  the  number  of 
subjects  and  technical  aspects  of  how 
the  study  was  conducted  play  an 
important  Tole. 

As  many  as  five  uncertainty  factors 
and  one  modifying  factor  may  be 
applied  to  the  selected  exposiue  dose, 
which  is  usually  a  NOAEL  or  LOAEL 
(7,8).  They  are  UFh  (heterogeneity  of 
susceptibility  within  human 
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populations),  UFa  (animal  to  human 
extrapolation),  UFs  (subchronic  to 
chronic  exposure  extrapolation),  UFl 
{LOAEL  to  NOAEL  extrapolation),  UFd 
(database  incomplete),  and  MF 
(modifying  factors).  By  convention, 
these  factors  assiune  values  of  1,  3,  or 


10  and  are  multiplied  together  to  yield 
an  overall  uncertainty  factor.  The 
observed  Ct  product  (LOAEL  or  NOAEL) 
is  divided  by  the  overall  UF  and  then 
adjusted  for  duration  of  exposure  (40 
hours  per  week  for  workers  and  168 
hours  per  week  for  the  general 


population).  This  basic  method  was 
applied  by  EPA  to  many  conunon 
toxicants  to  establish  chronic  reference 
doses  for  human  exposure.  In  summary, 
the  general  equation  for  deriving  the 
WPL  would  be  as  follows: 


WPL  = 


LOAELi„hai  X  Respe,p.|XExp„p.i 


1 


Resp^cup><Exp 


occup 


UFsxMF 


WPL  =  Worker  population  limit 
LOAELinhai=  Lowest  observed  adverse 

effect  level  (if  available,  use  no 

observed  adverse  effect  level) 
Respexpti  =  Experimental  subject  minute 

volume 
Respoccup  =  Occupational  minute  voliune 
Expoccup  =  Occupational  exposure  time 

(480  minutes/day  x  5  days) 
Expexpti  =  Experimental  exposure  time 
UFs  =  Uncertainty  factors 
MF  =  Modifying  factor 

The  GPL  would  be  derived  in  an 
analogous  manner,  adjusting  for 
continuous  exposiue,  differences  in 
assumed  respiratory  rates,  and  possible 
differences  in  application  of  certain 
UFs. 

The  exposiu-e  criteria  resulting  from 
this  risk  assessment  approach  should  be 
evaluated  in  context  with  the 


tmcertainties  and  default  assimiptions 
used  in  the  risk  assessment  approach. 
One  of  the  uncertainties  that  needs  to  be 
considered  is  the  "order-of-magnitude" 
imprecision  associated  with  the 
exposure  criteria  estimate  (8).  From  a 
purely  mathematical  standpoint,  tnis 
refers  to  a  logio  interval  around  the 
exposure  criteria  estimate  (i.e., 
approximately  threefold  above  and 
below).  It  is  important  to  recognize  that 
this  imprecision  includes  only  the 
statistical  uncertainty  in  interpreting'the 
underlying  data.  Uncertainties  inherent 
in  the  choice  of  the  model  to  conduct 
the  extrapolation  are  potentially  far 
larger  and  cannot  be  quantified  easily. 
Research  into  specific  areas  of 
imcertainty  associated  with  the  EPA 
methodology  has  been  reported.  Most 
studies  support  the  belief  that  the 


imcertainty  factors  described  above 
provide  estimates  that  are  protective  or 
err  toward  lower  limits  (9).  That  is.  the 
composite  uncertainty  factor  tends  to 
result  in  an  estimate  of  the  dose  (or 
exposure  limit)  that  is  likely  not  to 
cause  adverse  health  effects. 

m.  Presentations  at  the  Pubtic  Meeting 

A.  U.S.  Army  Proposal 

The  U.S.  Army  completed  reviews  of 
exposiue  limits  for  G-agents  and  VX  and 
suggested  lowering  the  GPL  for  one  of 
the  agents  (10,11).  (See  Table  2.)  The 
Army's  proposals  decreased  the  GPL  for 
VX  by  one  order  of  magnitude,  from  3 
X  10 -*'  milligrams  per  cubic  meter  air 
(mg/m^)  to  3  X  10  ^  mg/m\  and 
decreased  the  averaging  time  firom  72. 
hours  to  24  hours. 


TABLE  2.— U.S.  Army-Proposed  Exposure  Limits 

[All  values  expressed  as  milligrams  per  cubic  meter  air  [mg/m']] 


Agent 

General  population  limit 
(GPL) 

Worker  population  limit 
(WPL) 

Short-term  exposure 
limit  (STEL)  t 

Immediately  dangerous 
to  life  and  Health 

(IDLH)  t 

GA.GB 

VX 

GD 

GF 

Averaging  time 

Proposed  

Proposed  

Proposed  

Proposed  

24  hours 

0.000003  (3x10 -«')t 
0.0000003(3x10-^)1  .. 
0.000001  (1x10 -f)!  -.. 
0.000001  (1x10 -*)t  ••• 
8  hours  

0.0001  (1x10-^)  

0.00001  (1x10 -s)  

0.00003(3x10-!')  

0.00003(3x10-'')  

15  min,  4x/day  

0.0004(4x10-^)**  

0.00004(4x10-')  

0.001  (1x10 -T*  

0.001  (1x10-')**  

30  miyn.. 

0.1  (1x10-'). 
0.01  (1x10 --T 
0.05(5x10-=). 
0.05(5x10-=). 

t24-hour  time-weighted  average. 

**  8-hour  time-weighted  average  worker  limit  may  not  be  exceeded. 


The  U.S.  Army  proposed  exposure 
limits  for  agents  GD  (Soman,  O- 
pinacolyl-methylphosphonofluoridate, 
CAS  96-64-0)  and  GF  (O-cyclohexyl- 
methylphosphonofluoridate,  CAS  329- 
99-7).  "These  agents  are  not  part  of  the 
U.S.  stockpile,  and  neither 
transportation  nor  open-air  testing  is 
being  considered  for  these  agents. 
Therefore,  they  fall  outside  the  scope  of 
the  DHHS/CDC  mandate  and  were  not 
considered  in  this  process. 

The  U.S.  Army-proposed  WPL  for  GB, 
expressed  as  an  8-hour  time-weighted 
average,  is  identical  to  the  existing  WPL 
but  was  derived  from  a  different  source. 
The  proposed  WPL  was  based  on  a 
human  study  conducted  in  1949  by 


McKee  and  Woolcott,  which  yielded  a 
LOAEL  of  0.06  mg/m\  20  minutes/day 
for  4  days  per  week  (12).  Proposed 
uncertainty  factors  were  UFh  =  1.  UFa 
=  1.  UFs  =  10,  UFl  =  3,  UFd  =  1.  MF 
=  1  for  an  overall  uncertainty  factor  of 
30.  Adjusting  for  differences  in 
breathing  rates  and  exposure  durations 
yielded  3.3  x  10''  mg/m-\  expressed  as 
an  8-hour  time-weighted  average.  This 
differs  from  the  existing  limit,  1x10^ 
mg/m^  by  a  factor  of  3.  The  U.S.  Army 
authors  concluded  that  the  methodology 
was  not  sufficiently  precise  to  warrant 
a  change  from  the  existing  limit  to  the 
newly  calculated  limit  and  proposed 
leaving  the  current  limit  unchanged. 
The  same  study  was  used  as  a  basis  for 


a  GPL  of  1.1  X  10  -*  mg/m\  which 
differed  from  the  present  GPL  (3x10* 
mg/m^)  by  a  factor  of  3  and  was  deemed 
within  an  acceptable  uncertainty  range. 
The  Army  proposed  a  STEL  of  0.0004 
mg/m3  for  GB.  The  STEL  is  defined  as 
a  15-minute  time-weighted  average 
exposure  that  should  not  be  exceeded 
during  the  workday,  even  if  the  8-hour 
WPL  is  not  exceeded.  Exposures  up  to 
the  STEL  should  not  be  longer  than  15 
ininutes  and  should  not  occur  more 
than  4  times  a  day,  and  there  should  be 
at  least  60  minutes  between  successive 
exposures  in  this  range.  The  proposed 
STEL  would  have  the  effect  of 
permitting  four.  15-minute  exposures 
per  day  up  to  0.0004  mg/m'  of  GB  or  GA 
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with  the  added  requirement  that  the  8- 
hour  WPL  may  not  be  exceeded. 

The  Army  proposed  a  value  of  0.1  mg/ 
m^  as  the  immechately  dangerous  to  Ufe 
or  health  (IDLH)  concentration  for  GB. 
The  GB  IDLH  was  based  on  an  acute 
human  toxicity  study,  and  the  value  was 
calculated  in  accordance  with  National 
Institute  for  Occupational  Safety  and 
Health  (NIOSH)  guidance  (10).  The 
Army  adjusted  the  IDLH  down  by  a 
factor  of  2  to  address  the  female 
occupational  worker  population,  which 
is  potentially  more  sensitive  than  the 
male  occupational  worker  population  to 
GB  vapor. 

There  are  limited  data  on  VX 
compared  to  some  of  the  other  G-agents, 
but  the  WPL  recommendation  was 
based  on  a  relative  potency  estimate  of 
10  for  pupillary  constriction;  so  the 
Army-proposed  WPL  for  VX  is  Vio  of  the 
corresponding  value  for  GB  or  1  x  10"  ' 
mg/m^,  and  the  Army-proposed  GPL  is 
3  X  10-^  mg/m3.  A  STEL  of  4  x  lO' 
mg/m^  for  VX  was  proposed.  The  value 
was  based  ultimately  on  the  WPL,  such 
that  four  exposiues  per  day  at  the  STEL 
would  not  cause  the  WPL  to  be 
exceeded.  The  Army-proposed  VX  IDLH 
of  0.01  mg/m^  was  also  determined 
using  a  relative  potency  estimate  of  10. 

B.  Aiibome  Exposure  Limits  for  GB 

l.WPLforGB 

The  U.S.  Army  document  served  as 
the  starting  point  for  discussion  at  the 
public  meeting  (10).  The  expert  panel 
members  differed  in  their  assessment  of 
how  best  to  derive  limits  from  the 
available  data.  Most  of  the  members 
thought  that  limits  for  GB  should  be 
based  on  the  McKee  and  Woolcott 
study,  which  yielded  a  LOAEL  of  0.06 
mg/m'  (12).  However,  one  member  was 
concerned  about  deriving  long-term 
exposure  limits  from  short-term 
experimental  data,  particularly  when 
little  long-term  toxicity  data  are 
available.' 

One  member  noted  that  application  of 
an  interspecies  uncertainty  factor 
greater  than  1  is  unjustified  when 
evidence  suggests  that  the  species 
studied  is  as  sensitive  or  more  sensitive 
than  man.  A  calculation  based  on  the 
Weimer  animal  data  using  an 
interspiecies  imcertainty  factor  of  1 
would  yield  a  GB  WPL  of  5x10  -  ^  mg/ 
m^  (13).  However,  this  member  also 
thought  that  hiunan  studies  should  be 
given  more  weight  and  joined  others  in 
recommending  a  limit  based  on  the 
McKee  and  Woolcott  report  (12). 
Another  member  argued  for  a  limit  of 
4x10  ~  ^  mg/m^  based  on  imcertainty 
factors  of  10  for  short-term  to  long-term 
extrapolation  and  3  for  interindividual 


variability.  Yet  another  member  argued 
that  studies  by  Harvey  and  Johns  would 
be  better  critical  studies  to  utilize  (14, 
15).  Working  from  these  data  would 
yield  a  15-minute  STEL  of  0.008  mg/m^ 
and  a  WPL  for  GB  of  2.5x10  -  ^  mg/m^ 
after  an  eightfold  adjustment  for  time  of 
exposure  and  a  tenfold  adjustment  for 
cumulative  effect. 

Four  members  recommended  that  if 
the  U.S.  Army-proposed  derivation  were 
used,  CDC  should  accept  the  calculated 
exposiue  limit  value  (3.3x10  "^  mg/m^) 
rather  than  utilizing  the  rounded-up 
value  1x10"  ■*  mg/m^  that  was 
recommended  by  the  Army. 

Several  members  speculated  that 
information  concerning  human 
exposures  during  manufacture  and 
disposal  of  GB  could  be  more  relevant 
than  the  studies  cited.  Unfortunately, 
records  of  environmental  conditions 
from  the  time  period  GB  was 
manufactured  are  not  adequate  to 
support  such  analysis.  Conversely, 
worker  and  environmental  monitoring 
records  for  recent  GB  demilitarization 
activities  are  well  documented. 
However,  engineering  controls  to 
prevent  exposiu^  have  been  rigorous; 
therefore,  GB  exposures  have  been  very 
rare,  have  occurred  primarily  dming 
maintenance  operations,  and  have  been 
minimal.  Consequently,  these  data  are 
not  useful  for  developing  exposiue 
limits. 

2.  STEL  for  GB 

The  U.S.  Army-proposed  STEL  was 
based  on  the  WPL,  such  that  four 
exposures  per  day  at  the  STEL  would 
not  result  in  the  WPL  being  exceeded. 
At  the  public  meeting,  the  proposed 
STEL  elicited  considerable  discussion. 
Several  members  of  the  expert  panel 
thought  that  the  Army-proposed  STEL 
was  too  low  numerically  because  of  the 
method  used  to  calculate  it.  Using  the 
critical  effect  LOAEL,  several  experts 
recalculated  a  new  value — a  Temporary 
Excursion  Limit  (TEL).  The  TEL  for  GB 
was  calculated  to  be  0.01  mg/m^  for  a 
5-minute  exposure  not  more  than  once 
per  day. 

3.  General  Population  Limit  for  GB 

The  Army-proposed,  GPL  for  GB  was 
based  on  the  same  study  and  the  same 
method  used  for  deriving  the  WPL.  The 
GPL  was  calculated  by  adjusting  for  the 
longer  time  of  exposure  and  greater 
population  variability.  The  uncertainty 
factors  were  as  follows:  10  for  short- 
term  to  long-term  extrapolation,  10  for 
variability  among  individuals,  and  3  for 
low-effect  to  no-effect  extrapolation. 
Three  members  of  the  working  group 
thought  the  Army-proposed  GPL  was 
adequate.  One  thought  that  the 


proposed  limits  were  probably  at  least 
tenfold  lower  than  needed  to  protect 
public  health.  That  is,  the  GPL  could  be 
at  least  tenfold  g.'eater  and  still  be 
protective.  The  member  who  proposed  a 
WPL  of  2.5x10"  5  mg/m3  advised  adding 
an  uncertainty  factor  of  3  for  variation 
within  the  population  and  an 
uncertainty  factor  of  3  for  extrapolating 
from  low-effect  to  no-effect  yielding  the 
proposed  value  3x10  "  ^  mg/m^  but  by  a 
different  line  of  reasoning.  One  member 
argued  for  a  GPL  of  1x10  "  ^  mg/m^, 
noting  that  using  the  lower  value 
incorporated  an  uncertainty  factor  of  3 
for  variability  within  population.  It  was 
noted  that  the  Johns  data  indicate  that 
doses  causing  a  given  degree  of 
pupillary  constriction  generally  range 
over  a  factor  of  less  than  2.0  from  the 
geometric  mean  (that  is,  from  about  haff 
the  geometric  mean  to  about  twice  the 
geometric  mean),  providing  at  least 
some  evidence  for  small  variability 
within  human  populations  to  this 
particular  low-dose  effect  (15). 

C.  Airborne  Exposure  Limits  for  VX 

Exposure  limits  for  VX  were  more 
difficult  for  the  experts  to  address 
because  the  experimental  VX  data  were 
considered  inadequate  and  do  not  form 
a  good  basis  for  VX  exposure  limits. 
Nonetheless,  one  of  the  working  group 
members  noted  that  the  VX  studies  by 
Bramwell  and  Crook  argue  for  a  VX 
WPL  of  4x10-7  mg/m3  and  3x10-9  mg/ 
m',  respectively  (16, 17).  However, 
several  panel  members  had  scientific 
concerns  about  these  studies.  Regarding 
the  Bramwell  study,  some  panel 
members  were  concerned  tJiat  benzene, 
which  was  used  as  a  solvent  in  the  VX 
generation,  could  alter  the  exposure 
characteristic  of  VX.  As  for  the  Crook 
study,  the  accuracy  of  the  VX  vapor 
concentrations  was  questioned. 

Because  the  available  experimental 
VX  data  were  considered  inadequate, 
the  derivation  of  the  exposure  limit  was 
based  on  the  relative  potency  of  VX  as 
compared  to  GB.  The  exposure  limits 
proposed  by  the  Army  are  based  on  a 
tenfold  difference  (relative  potency)  in 
the  ability  of  VX  to  cause  miosis 
compared  to  GB.  This  tenfold  potency 
difference  was  questioned  because  some 
publications  stated  that  the  potency 
difference  may  be  twelvefold  to  thirty- 
threefold  or  higher,  especially  at  low 
concentrations  (18,19). 

The  Army's  publication  proposing  VX 
exposure  limits  included  little  detail 
used  in  deriving  the  tenfold  potency 
factor  (11).  However,  discussion  in  a 
previous  U.S.  Army  study  indicated  that 
recovery  frxim  the  miosis  effects  of  VX 
is  about  foiu  times  as  fast  as  recovery 
from  the  effects  of  GB  (19).  According  to 
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this  publication,  if  VX  potency  is  about 
twenty-five  times  greater  than  GB  but 
the  effective  recovery  is  four  times 
greater,  the  relative  VX  potency  for 
continuous  exposure  would  be 
approximately  25/4  that  of  GB.  The 
overall  factor  of  10  is  a  approximation 
(rounding)  of  25/4.  Compared  to  GB,  VX 
does  not  undergo  a  second,  irreversible, 
reaction  known  as  aging  as  quickly 
when  it  reacts  with  acetylcholinesterase; 
this  may  be  one  reason  that  the 
biological  effects  of  VX  exposure 
recover  more  quickly  when  compared  to 
GB 

CDC  notes  that  the  EPA  NAC/AEGL 
committee  for  VX  recently  proposed  a 
relative  potency  of  12  with  application 
of  a  modification  factor  of  3  for  the 
incomplete  VX  data  set  The  potency 
factor  of  12  was  based  on  a  1971  British 
study  that  measured  the  ability  of  VX  to 
cause  90%  pupil  constriction  in  rabbits 
(18).  The  application  of  a  relative 
potency  of  12  with  a  modifying  factor  of 
3  for  the  inadequate  VX  data  base 
effectively  resulted  in  a  relative  potency 
of36(3xl2)(20). 

All  experts  would  have  preferred 
better,  VX-specific  data  and  would  have 
preferred  avoiding  the  use  of  relative 
potency,  but  four  of  the  experts 
concurred  with  the  use  of  an  overall 
tenfold  difference  in  relative  potency  for 
extrapolating  from  GB  to  VX.  Given  the 
preference  of  several  experts  for  a  GB 
WPL  of  3x10  "  5  mg/m^,  that  would  call 
for  a  WPL  of  3x10  "  «  mg/m3  for  VX 
rather  than  the  1x10  "  *  mg/m^  that  was 
proposed  by  the  Army.  Accordingly, 
preference  by  several  experts  for  a  GB 
GPL  of  1x10  -  »  mg/m3  would  suggest  a 
VX  GPL  of  ixlO  -  7  mg/m3. 

D.  CDC's  Proposed  Recommendations 

1.  Airborne  Exposure  Limits  for  GB 

Noting  the  opinions  of  the  experts  at 
the  public  meeting,  CDC  proposes  a 
change  from  the  present  exposure  limit 
to  the  lower  exposure  limit  derived  from 
the  McKee  and  Woolcott  studies  (12). 
CDC  believes  that  the  calculated  WPL 
value  of  3x10  ~  ^  mg/m^,  expressed  as  an 
8-hour  time  weighted  average,  will 
protect  workers  from  short-term  or  long- 
term  health  effect  exposures  for  a 
working  lifetime.  The  CDC-proposed 
WPL  value,  consistent  with  the 
calculation  from  this  risk  assessment,  is 
approximately  threefold  lower  than  the 
Army-recommended  value  of  1  x  1G~* 
mg/m3.  CDC  recognizes  that  the  risk 
assessment  methodology  is  imprecise, 
and  quantitative  differences  in  risk 
between  exposure  concentrations  of  less 
than  an  order  of  magnitude  generally  are 
not  discemable.  However,  CDC  coiild 
not  identify  relevant  examples  from 


other  risk  assessments  where  such 
rounding-up  had  been  conducted. 
Additionally,  since  the  "calculated" 
WPL  was  thought  to  be  technically 
feasible  and  four  experts  at  the  public 
meeting  recommended  using  the 
"calculated"  values  from  the  risk 
assessment,  CDC  proposes  the  3x10    ^ 
mg/m3  as  the  WPL  for  GB. 

In  addition  to  the  WPL.  CDC 
recommends  a  STEL  of  1x10   ^  mg/m^ 
to  be  used  in  conjunction  with  the  WPL. 
The  STEL  is  defined  as  a  15-minute 
time-weighted  average  exposure  that 
should  not  be  exceeded  during  the 
workday,  even  if  the  8-hour  WPL  is  not 
exceeded.  Exposures  up  to  the  STEL 
should  not  be  longer  than  15  minutes 
and  should  not  occur  more  than  4  times 
a  day.  and  there  should  be  at  least  60 
minutes  between  successive  exposures 
in  this  range.  The  purpose  of  this  value 
is  to  provide  a  reasonable  limit  to 
excursions  over  the  WPL.  The  value 
associated  with  the  STEL  is  numerically 
identical  to  the  existing  8-hour  time- 
weighted  worker  exposiu'e  limit. 

CDC  proposes  1x10  "  ^  mg/m^  as  the 
GB  GPL.  expressed  as  a  24-hour  time- 
weighted  average.  This  GPL  value, 
which  is  consistent  with  the  calculation 
from  the  risk  assessment,  is  threefold 
lower  than  the  Army-recommended 
value  and  the  current  GPL.  CDC  believes 
current  analytical  methods- can  be 
modified  to  monitor  at  this  new 
concentration. 

The  expert  panel  members  did  not 
focus  on.  or  object  to.  the  Army- 
proposed  immediately  dangerous  to  life 
or  health  (IDLH)  value  of  0.1  mg/m^  for 
GB  (10).  Accordingly,  CDC  proposes  an 
IDLHof0.1mg/m3. 

2.  Airborne  Exposure  Limits  for  GA 

Although  not  as  well-studied.  GA  is 
approximately  equal  in  potency  to  GB. 
The  Army  proposed,  and  members  of 
the  expert  groups  agreed,  that  it  would 
be  reasonable  to  use  the  same  exposure 
limits  for  both.  CDC  proposes  the  same 
exposure  limits  (WPL,  STEL,  GPL,  and 
IDLH)  for  GA  as  those  recommended  for 
GB. 

3.  Airborne  Exposure  Limits  for  VX 

Since  the  toxicity  data  for  VX  are 
inadequate,  CDC  proposes  derivation  of 
the  VX  WPL,  STEL,  and  GPL  from  the 
calculated  exposure  limits  for  GB,  using 
a  relative  potency  of  12  compared  to  GB 
and  application  of  a  modifyiiig  factor  of 
3  for  the  incomplete  VX  data  set.  This 
approach,  which  effectively  results  in  a 
relative  potency  of  36,  is  the  same  as 
that  recently  proposed  by  the  EPA  NAC/ 
AEGL  committee  (20).  CI)C  proposes 
that  the  WPL  for  VX  should  be 
decreased  to  1x10 -«  mg/m^  (a  factor  of 


10  lower  compared  to  the  current  value 
and  the  U.S.  Army's  recommendation). 
Additionally,  CDC  proposes  VX  STEL  of 
4x10  ^  mg/m^. 

CDC  proposes  a  VX  GPL  of  6x10  "  ' 
mg/m',  expressed  as  a  24-hour  time- 
weighted  average.  The  VX  GPL,  derived 
from  the  GB  GPL  to  which  the  relative 
potency  of  12  and  a  modifying  factor  of 
3  was  applied,  was  initially  calculated 
as  3x10 "  *  mg/m'.  However,  currently 
available  monitoring  methods  are 
unable  to  reliably  detect  VX  at  this 
concentration.  CDC  believes  that 
reliable  monitoring  is  a  crucial  aspect 
for  implementing  the  exposure  limits 
and  therefore  proposes  to  increase  the 
GPL  to  a  concentration  that  can  reliably 
be  monitored.  The  CDC  proposes 
6x10    ^  mg/m^  for  the  VX  GPL.  a  value 
that  is  both  protective  and  technically 
feasible  to  monitor. 

The  proposed  VX  GPL  of  6x10   ^  mg/ 
m^,  used  in  conjunction  with  the 
existing  perimeter  mentoring  programs, 
will  be  protective  because  long-term 
releases  of  VX  are  unlikely.  Routine 
maintenance  and  monitoring  procedures 
implemented  for  worker  safety  near  the 
potential  sources  of  releases  (where 
concentrations  potentially  would  be 
higher  than  at  the  perimeter)  prevent 
long-term  releases.  At  demilitarization 
sites,  perimeter  monitoring  results  for 
12-hoiu'  samples  are  typically  available 
"within  72  hours.  Detections  of  chemical 
agent  above  the  action  level  result  in  (1) 
an  investigation  to  determine  the  soiut» 
of  the  vapor  and  (2)  corrective  action  to 
eliminate  the  source.  In  the  derivation 
of  the  GPL  in  accordance  with  EPA 
methodology,  the  exposure  period  of  the 
critical  study  is  adjusted  for  a 
continuous  7-day  exposiue  for  the 
general  population.  The  perimeter 
monitoring  results  at  demilitarization 
sites  are  obtained  within  72  hours  (3 
days)  following  sampling.  To  correct  the 
assumption  of  continuous  exposure  for 
7  days,  a  factor  of  3  days  potential 
exposure  per  7  days  was  applied  to  the 
calculated  VX  GPL  of  3x10  "  «  mg/m3. 
Additionally,  in  the  derivation  of  the 
GPL,  an  imcertainty  factor  of  10  was 
applied  to  extrapolate  from  sub-chronic 
to  chronic  exposures.  Since  a  chronic 
exposure  is  unlikely,  this  extrapolation 
would  not  be  needed.  These 
calculations  result  in  adjusting  the 
initially  calculated  VX  GPL  of  3x10  " '» 
mg/m^  to  6x10  "  '  and  support  the 
conclusion  that  the  proposed  GPL  of 
6x10"  7  is  protective  of  human  health. 
This  adjustment  of  the  VX  GPL  was 
made  in  acknowledgment  of  the 
technical  limitations  of  current  air 
monitoring  methods,  while  assuring  that 
the  GPL  would  be  protective  of  public 
health. 
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The  expert  groiip  members  did  not 
object  to  the  Army-proposed  IDLH 
values  for  VX  (0.01  mg/m^),  although 
there  was  little  specific  discussion 
among  the  panel.  In  accordance  with 
relative  potency  approach  used  for  WPL 
and  GPL  (potency  factor  of  12  with  a 
modifying  fector  of  3),  CDC  [voposes  a 
VX  IDLH  of  0.003  mg/m^. 

4.  Proposed  Implementation  of  the  VX 
(3»L  i 

Currrait  data  suggest  that  air 
monitoring  at  the  proposed  VX  GPL 
concentration  is  on  the  hinge  of 
twrlmiral  feasibility  for  current 
methods.  CDC  investigated  this  issue 
with  representatives  from  NIOSH,  the 
U.S.  Army,  and  other  independent 
consultants.  CDC  representatives  heard 
compelling  evidence  that  current  VX  air 
monitoring  methods  may  need  further 
development.  At  the  proposed  VX  GPL, 
the  mass  of  other  ambient  organic 
materials  normally  found  in  the  air 
(background  chemicals)  will  greatly 
exceed  the  mass  of  VX  to  be  measured. 
These  background  materials  cause 


analytical  problems  in  discerning  and 
quantifying  VX. 

Halting  disposal  until  improved 
monitoring  methodology  can  be 
developed  presents  at  least  three  grave 
problems: 

a.  There  is  greater  cumulative  risk 
from  continued  storage  compared  to 
continued  disposal  under  the  existing 
exposure  limits. 

b.  The  desired  level  of  sensitivity  and 
selectivity  may  not  be  easily  attainable. 

c.  The  United  States  has  treaty 
obligations  to  complete  the  disposal 
within  a  specified  time. 

Inasmuch  as  delay  in  disposal 
presents  an  unacceptable  risk  to  public 
health  and  safety,  CDC  proposes  the 
following  interim  measures  regarding 
monitoring  at  the  proposed  VX  GPL: 

a.  CDC  proposes  a  multifaceted 
research  program  to  look  at 
commercially  available  systems  that 
have  the  potential  to  improve  air 
monitoring  at  the  proposed  VX  GPL. 
Further,  CDC  recommends  that  the 
Army  use  one  or  more  Ph.D.-level 
analytical  chemist(s)  who  have  air 
monitoring  experience  to  direct  this 
program. 


b.  CDC  proposes  suspension  of  the 
20%  action  level  for  the  VX  GPL  until 
the  monitoring  methodology  can  be 
improved. 

c.  For  all  demilitarization  sites 
handling  VX,  CDC  proposes  that  all 
qualitative  responses  above  a  3:1  signal- 
to-noise  ratio  for  VX  from  perimeter 
stations  be  evaluated  (i.e.,  those  that  are 
below  the  limit  of  quantification  for 
VX).  When  VX  is  qualitatively  detected, 
action  should  be  taken  to  investigate  the 
possible  sources  of  these  responses. 

E.  Summary  of  Proposed 
Recommendations 

CDC's  foremost  concern  is  protecting 
human  health  and  safety.  This  concern 
requires  a  carefully  considered  balance 
of  utilizing  best  possible  risk  analysis 
while  considering  technical  feasibility 
and  avoiding  unintended  consequences 
of  recommendations  that  could  increase 
total  risk.  CDC's  recommendations  are 
made  with  this  balance  in  mind. 

CDC  proposes  adjustments  to  the 
exposure  limits  for  GA,  GB,  and  VX  to 
the  values  shown  in  Table  3. 


Table  3.— DC  Current  and  Proposed  Airborne  Exposure  Limits 

[All  values  expressed  as  milligrams  per  cut>ic  meter  air  [mg/m  ^ 


1 

General  population  limit* 

(GPL) 

Worker  popu- 
lation limr* 
(WPL) 

Worker  short- 
term  exposure 
limit***  (STEL) 

Immediately 

dangerous  to 

We  or  healtti*- 

(IDLH) 

Agent 

GA.  GB 

Current  proposed  ..1 

3x10-* 
1x10-* 
3x10-* 
6x10-' 

1x10-" 
t3x10-5 

1x10-5 
tlxlO-* 

1x10-" 
4x10-« 

VX 

Current  prooosed ..»..._ 

0.1 

0.003 

*  24-tiour  time-weighted  average.  For  the  VX  GPL,  analyses  of  sample  results  within  72  hours  is  required. 

**  8-hour  time-weighted  average. 

t  To  be  impiememed  in  confunclkm  with  the  GB  STEL. 

i  To  be  implemenled  in  coniunctnn  with  a  VX  STEL. 

***  Not  preMOusly  consideied  by  CDC. 


Acknowledging  the  gaps  in  the 
database  for  VX,  CDC  considers  the 
proposed  VX  exposure  limits  subject  to 
re-evaluation  in  3  years.  New  VX 
toxicity  studies,  which  are  anticipated 
to  be  completed  within  3  years,  have 
been  reconunended  recently  by  the  EPA 
NAC/AEGL  Committee.  CDC  agrees  that 
additional  toxicity  studies  could  be 
helpful  in  the  derivation  of  exposiue 
limits  for  VX. 

CDC  does  not  specifically  recommend 
the  use  of  these  airborne  exposure  limits 
for  uses  other  than  transportation, 
demilitarization,  or  general  population 
protection.  For  example,  the  8-hour 
WPL  value  historically  has  been  used 
for  the  Army-designated  3X 
decontamination,  surveillance  activities 
of  leakers  in  storage,  and  charcoal  imit 
mid-beds.  CDC  believes  that  the  WPL  is 


not  necessarily  applicable  to  all  thesfe 
activities,  and  the  specific  technical  and 
safety  requirements  for  each  activity 
need  to  be  considered  individually. 

The  allowable  limits  for  stack 
emissions  were  not  discussed  at  the 
meeting.  The  allowable  stack 
concentration  (ASC)  is  a  ceiling  value 
that  serves  as  a  source  emission  limit 
and  not  as  a  health  standard.  It  is  used 
for  monitoring  the  furnace  ducts  and 
common  stack.  The  ASC  provides  an 
early  indication  of  an  upset  condition 
and  must  be  measurable  in  a  timely 
manner.  Modeling  of  worst-case 
credible  events  and  conditions  at  each 
installation  should  confirm  that  the  GPL 
monitoring  level  is  not  exceeded  at  the 
installation  boimdary  as  a  consequence 
of  a  release  at  or  below  the  ASC. 
Lowering  the  GPL  might  have  the  effect 


of  lowering  the  stack  concentration 
limit;  therefore,  modeling  will  need  to 
be  conducted  to  determine  if  the 
existing  ASCs  continue  to  be 
appropriate. 

Dated:  January  2,  2002. 

Joseph  R.  Carter, 

Associate  Director  for  Management  and 
Operations,  Centers  for  Disease  Control  and 
Prevention  (CDC). 
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In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accviracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  useT)f 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  HIPAA 


Nondiscrimination  Provisions;  Form 
JVo.:  CMS-10001  (OMB#  0938-0827); 
Use:  Self-funded  nongovernmental 
plans  are  required  to  give  individuals 
who  were  previously  discriminated 
against  an  opportunity  to  enroll, 
including  notice  of  an  opportimity  to 
enroll;  Frequency:  Once;  Affected 
Public:  Business  or  other  for-profit,  not- 
for-profit  institutions.  Individuals  or 
households.  State,  local,  or  tribal 
govemmenti  Number  of  Respondents: 
583;  Total  Annual  Responses:  583;  Total 
Annual  Hours:  200. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  e-mail  your 
request,  including  your  address,  phone 
number,  0MB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Information  Services, 
Security  and  Standards  Group,  Division 
of  CMS  Enterprise  Standards,  Attention: 
Julie  Brown,  CMS  10001.  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

Dated:  December  20,  2001. 
Julie  E.  Brown, 

Acting  Reports  Clearance  Officer,  Security 
and  Standards  Group,  Division  of  CMS 
Enterprise  Standards. 
(FR  Doc.  02-422  Filed  1-7-02;  8:45  am) 

BtLUNQ  CODE  412(MO-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identffier:  CMS-P-0015SPA. 
CMS-250  tttrough  254.  CMS-10008,  and 
CMS-287] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
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following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
coUection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  coUection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated - 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected:  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Information  CoUection 
Request:  New  Collection;  Title  of 
Information  Collection:  Medicare 
Current  Beneficiary  Survey — 
Supplement  on  Patient  Activation;  Form 
No.:  CMS-P-0015SPA  {OMB#  0938- 
NEW);  Use:  A  primary  theme  of  the 
NMEP  education  efforts  has  been  to 
help  Medicare  beneficiaries  make 
choices.  Simply  providing  imiform 
information  to  an  imdifferentiated 
audience  is  not  sufficient.  CMS  needs  to 
know  whether  beneficiaries  have  the 
communication  skills,  motivation  and 
basic  knowledge  of  their  own  health 
status  to  be  partners  in  their  own  health 
care'.  The  purpose  of  this  survey 
supplement  is  to  assess  the  degree  to 
which  Medicare  beneficiaries 
participate  actively  in  their  own  health 
care  decisions;  Frequency:  Annually; 
Affected  Public:  Individuals  or 
Households;  Number  of  Respondents: 
16.000;  Total  Annual  Responses: 
16.000;  Total  Annual  Hours:  2,666. 

(2)  Type  of  Information  Request: 
Revision  of  a  currently  approved 
coUection;  "Htle  of  Infonnation 
Collection:  Medicare  Secondary  Payer 
Information  Collection  and  Supporting 
Regulations  in  42  CFR  411.25,  489.2, 
and  489.20;  Form  Number:  CMS-250 
through  CMS-254  (OMB#  0938-0214); 
Use:  Medicare  Secondary  Payer  (MSP)  is 
essentiaUy  the  same  concept  known  in 
the  private  insiuance  industry  as 
coordination  of  benefits  and  refers  to 
those  situations  where  Medicare  does 
not  have  primary  responsibility  for 
paying  the  medical  expenses  of  a 
Medicare  beneficiary.  CMS  contracts 
with  health  insuring  organizations, 
herein  referred  to  as  intermediaries  and 
carriers,  to  process.  Medicare  claims. 
CMS  charges  its  Medicare 
intermediaries  and  carriers  with  various 
tasks  to  detect  MSP  cases;  develops  and 
disseminates  tools  to  enable  them  to 
better  perform  their  tasks;  and  monitors 
their  performance  in  achievement  of 
their  assigned  MSP  functions.  Because 


intermediaries  and  carriers  are  also 
marketing  health  insurance  products 
that  may  have  liability  when  Medicare 
is  secondary,  the  MSP  provisions  create 
the  potential  for  conflict  of  interest. 
Recognizing  this  inherent  conflict,  CMS 
has  taken  steps  to  ensure  that  its 
intermediaries  and  carriers  process 
claims  in  accordance  with  the  MSP 
provisions,  regardless  of  what  other 
insurer  is  primary. 

These  information  collection 
requirements  describe  the  MSP 
requirements  and  consist  of  the 
following: 

1 .  Initial  enrollment  questionnaire; 

2.  MSP  claims  investigation,  which 
consists  of  first  claim  development, 
traimia  code  development,  self-reporting 
MSP  liability  development,  notice  to 
responsible  third  party  development 
(411.25  notice),  secondary  claims 
development,  and  "08"  development 
(involving  claims  where  information 
cannot  be  obtained  bova  the 
beneficiary); 

3.  Provider  MSP  development,  which 
requires  the  provider  to  request 
information  firom  the  beneficiary  or 
representative  during  admission  and 
other  encounters;  Frequency:  On 
occasion;  Affected  Public:  Individuals  or 
households.  Business  or  other  for-profit, 
and  Not-for-profit  institutions;  Number 
of  Respondents:  867,867,540;  Total 
Annual  Responses:  867,863,540;  Total 
Annual  Hours  Requested:  2,926,254. 

(3)  Type  of  Infonnation  Collection 
Request:  Revision  of  a  currentiy 
approved  collection;  Title  of 
Information  Collection:  Recognition  of 
Pass-Through  Payment  for  Drugs  and 
Biologicals  Under  the  Outpatient 
Prospective  Payment  System  and 
Supporting  Regulations  in  42  CFR, 
Section  419.43  formerly  known  as 
"Recognition  of  New  Technology/Pass- 
Through  Items  Under  the  Prospective 
Payment  System  for  Hospital  Outpatient 
Services';  Form  No.:  CMS-10008  (OMB# 
0938-0802);  Use:  This  information  is 
necessary  to  determine  items  eligible  for 
payment  as  new  technology  within  the 
ambulatory  payment  classification 
(APC)  system  as  well  as  items  eligible 
for  the  transitional  pass-through 
payment  provision  as  required  by 
section  201  of  the  BBRA.  This  coUection 
will  enable  CMS  to  implement  those 
special  payment  provisions;  Frequency: 
On  Occasion;  Affected  Public:  Business 
or  other  for-profit;  Number  of 
Respondents:  55;  Total  Annual 
Responses:  55;  Total  Annual  Hours: 
193. 

(4)  Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  coUection;  Title  of 
Information  Collection:  Home  Office 


Cost  Statement  and  Supporting 
Regulations  in  42  CFR  413.17  and 
413.20;  Form  No.:  CMS-287  (OMB# 
0938-0202);  Use:  Medicare  law  permits 
components  of  chain  organizations  to  be 
reimbursed  for  certain  costs  incurred  by 
the  chain  home  offices.  The  Home 
Office  Cost  Statement  is  required  by  the 
fiscal  intermediary  to  verify  Home 
Office  Costs  claimed  by  the 
components.  Frequency:  Annually; 
Affected  Public:  Not-for-profit 
institutions  and  Business  or  other  for- 
profit;  Number  of  Respondents:  1.231; 
Total  Annual  Responses:  1,231;  Total 
Annual  Hours  Requested:  573.646. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regsf 
prdact95.htm.  or  e-mail  your  request, 
including  yoiu-  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS.  Office  of  Information  Services. 
Security  and  Standards  Group.  Division 
of  CMS  Enterprise  Standards.  Attention: 
Dawn  WUlinghan,  Room  N2-14-26. 
7500  Sectirity  Boulevard.  Baltimore, 
Maryland  21244-1850. 

Dated:  December  20,  2001. 
Julie  Bro%ra. 

Acting,  Reports  Clearance  Officer,  Security 
and  Standards  Group,  Division  of  CMS 
Enterprise  Standards. 
[FR  Doc.  02-423  Filed  1-7-02;  8:45  am] 
BILUNQ  COM  412IM»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centars  for  Medicare  and  Medicaid 
Servic** 

[Docunwnt  Identifier:  CMS-R-283] 

Agency  Infonnation  Collection 
AcUvWet:  Proposed  Collection; 
Comment  Reqiiest 

agency:  Centers  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compUance  with  the  reqiiirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)).  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
foUowing  summary  of  proposed 
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collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
coUection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utiUty  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currentiy 
approved  collection;  Title  of 
Information  Collection:  Market  Survey 
of  Fraud.  Waste  and  Abuse  Detection 
Software;  Form  No.  .•CMS-R-0283    . 
(OMB#  0938-0783);  Use:  This 
information  coUection  tool  is  essential 
to  providing  the  Centers  for  Medicare 
and  Medicaid  Services  (CMS)  a  vehicle 
.  to  ascertain  cutting  edge  fraud,  waste, 
and  abuse  detection  products.  CMS  and 
its  contractors  presentiy  use  a  niunber  of 
these  tools,  as  do  other  segments  of 
government,  the  health  care  industry, 
and  industry  generally.  New  products 
taking  advantage  of  new  technologies 
are  in  continuous  development.  This 
completely  voluntary  siuvey  will  ensure 
that  CMS  is  vigilant  in  identifying  new 
advances  to  help  fight  the  scovuge  of 
Medicare  fraud  and  abuse;  Frequency: 
AimuaUy;  Affected  Public:  Business  or 
other  for  profit,  and  Not  for  profit 
institutions;  Number  of  Respondents: 
200;  Total  Annual  Responses:  250;  Total 
Aniiual  Hours:  500. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web 
Site  address  at  http://www.hcfa.gov/ 
regs/prdact95.htm,  or  E-maU  your 
request,  including  your  address,  phone 
mmiber.  OMB  number,  and  CMS 
document  identifier,  to 
Paperwork@hcfa.gov,  or  call  the  Reports 
Clearance  Office  on  (410)  786-1326. 
Written  comments  and 
reconunendations  for  the  proposed 
infonnation  coUections  must  be  mailed 
within  60  days  of  this  notice  direcUy  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Infonnation  Services. 
Secxuity  and  Standards  Group.  Division 
of  CMS  Enterprise  Standards,  Attention: 
Julie  Brown,  CMS  10001,  Room  N2-14- 
26,  7500  Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 


Dated:  December  20.  2001. 
Julie  Brown, 

Acting  Reports  Clearance  Officer,  Security 
and  Standards  Group,  Division  of  CMS 
Enterprise  Standards. 
(FR  Doc.  02-424  Filed  1-7-02;  8:45  am] 

BOUNG  CODE  412(M»-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Servicee 

[Document  Identlfler:  CMS-R-273  and 
CMS-2088] 

Agency  Information  Collection 
Aetivitiee:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  pubUc  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency=s  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

(1)  Type  of  Information  Collection 
Request:  Revision  of  a  currentiy 
approved  collection.  Title  of . 
Information  Collection:  Site  Visit 
Assessment  Tool  (previously  known  as 
Commimity  Mental  Health  Center  Site 
Visit  Assessment  Tool)  and  Supporting 
Regulations  in  42  CFR  410.2.  Fonn  No.: 
CMS-R-0273  (OMB#  0938-0770).  Use: 
This  information  collection  tool  is 
essential  for  CMS  to  ensure  that  new 
and  existing  Community  Mental  Health 
Centers  (CMHC)  are  in  compliance  with 
Medicare  provider  requirements,  as  weU 
as  applicable  Federal  and  State 
requirements.  This  revision  is  requested 
to  implement  the  collection  of 
information  required  by  the  Benefit 


Improvement  and  Protection  Act  of 
2000  regarding  the  CMHC's.provision  of 
pre-admission  screening  to  State  mental 
health  facilities  and  to  expand  the 
collection  tool's  use  into  other  program 
areas  as  a  means  to  screen  applicants, 
enroUees,  and  existing  providers/ 
suppUers  to  ensure  their  legitimacy  to 
participate  in  the  Medicare  program. 
Frequency:  Upon  initial  application  or 
re-etuoUment  into  the  Medicare 
program.  Affected  Public:  Business  or 
other  for  profit.  Not  for  profit 
institutions,  and  state,  local,  or  tribal 
Government.  Number  of  Respondents: 
4,550;  Total  Annual  Responses:  4,550. 
Total  Annual  Hours:  17,400. 

(2)  Type  of  Information  Collection 
Request:  Extension  of  a  currentiy 
approved  collection.  Title  of 
Information  Collection:  Outpatient 
Rehabilitation  Cost  Report  and 
Supporting  Regulations  in  42  CFR 
413.20  and  413.24.  Form  No.:  CMS- 
2088.  Use:  This  form  is  used  by 
Outpatient  Rehabilitation  Facilities  to 
report  their  health  care  costs  to 
determine  the  amount  reimbursable  for 
services  furnished  to  Medicare 
beneficiaries.  Frequency:  Annually. 
Affected  Public:  Business  or  other  for- 
profit.  Not-for-profit  institutions,  and 
state,  local  or  tribal  government. 
Number  of  Respondents:  716.  Total 
Annual  Responses:  716.  Total  Annual 
Hours:  71,600. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  site 
address  at  http://www.bcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork®hcfa.gov,  or 
caU  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Allison  Henon  Eydt,  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503. 

Dated:  December  20,  2001.- 

Julie  Bro%«m, 

Acting.  CMS  Reports  Clearance  Officer,  CMS 

Office  of  Information  Services.  Security  and 

Standards  Group,  Division  of  CMS  Enterprise 

Standards. 

(FR  Doc.  02-425  Filed  1-7-02;  8:45  am] 
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DEPAFtTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  ktontifiw:  CMS-FM)148] 

Agency  information  Collection 
Activilles:  Sutmisslon  lor  OMB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
biirden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  coUection.  Title  of 
Information  Collection:  Limitation  on 
Provider-Related  Donations  and  Health 
Care-Related  Taxes;  Limitations  on 
Payments  to  Disproportionate  Share 
Hospitals;  Medicaid  and  Supporting 
Regulations  in  42  CFR  433.68,  433.74, 
447.74  and  447.272;  Fonn  No.:  HCFA- 
R-148  (OMB«0938-4)618);  L^se:  These 
information  collection  requirements 
specify  limitations  on  the  amount  of 
Federal  financial  participation  available 
for  medical  assistance  expenditiu^s  in  a 
fiscal  year.  States  receive  donated  funds 
from  providers  and  revenues  are 
generated  by  health  care  related  taxes. 
These  donations  and  revenues  are  used 
to  fund  medical  assistance  programs; 
Frequency:  Quarterly;  Affected  Public: 
State,  Local,  or  Tribal  Government; 
Number  of  Respondents:  50;  Total 
Annual  Responses:  40;  Total  Annual 
Hours:  2,880. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://www.hcfa.gov/regs/ 


prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  niunber,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Hmnan 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  December  27,  2001. 
Julie  Brown, 

Acting  CMS  Reports  Clearance  Officer,  CMS 
Office  of  Information  Services,  Security  and 
Standards  Gmup,  Division  of  CMS  Enterprise 
Standards. 
[FR  Doc.  02-426  Filed  1-7-02;  8:45  amj 

BIUJN6  COOE  4120-03-r 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Cioeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel,  Site  Visit 
MMR  B  J2. 

Date:  January  6-8,  2002. 

Time:  January  6,  2002,  7  pm  to  9  pm. 

Agenda:  To  review  and  evaluate  grant  , 
applications  (Pre-Site  Visit  Meeting). 

Place:  Univ.  of  Florida  Doubletree  Hotel  & 
Conf.  Center,  1714  SW  34th  Street, 
Gainesville,  FL  32607. 

Time:  January  7,  2002,  7  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  University  of  Florida,  Gainesville, 
FL  32610. 

Time:  January  7,  2002,  7  am  to  8  pm. 

Agenda:  To  review  and  evaluate  grant 
applications  (Post-Site  Visit  Meeting). 

Place:  Univ.  of  Florida  Doubletree  Hotel  & 
Conf.  Center,  1714  SW  34th  Street, 
Gainesville,  FL  32607. 


Time:  January  8,  2002,  8  am  to  12  pm. 

Agenda:  To  review  and  evaluate  grant 
applications  (Post-Site  Visit  Meeting). 

Place:  Univ.  of  Florida  Doubletree  Hotel  & 
Conf.  Center.  1714  SW  34th  Street, 
Gainesville,  FL  32607. 

Contact  Person:  Merlyn  M.  Rodrigues,  MD, 
PhD,  Medical  Officer/SRA.  National  Library 
of  Medicine,  Extramural  Programs,  6705 
Rockledge  Drive.  Suite  301,  Bethesda,  MD 
20894. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  December  28,  2001. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-475  Filed  1-7-02;  8:45  am) 
BHLUNQ  CODE  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

ftocord  of  Decision;  Rnai 
Environmental  Impact  Statement; 
General  Management  Plan;  Washita 
Battlefield  National  Historic  Site. 
Oldahoma 

Introduction 

The  Department  of  the  Interior, 
National  Park  Service  (MPS),  has 
prepared  this  Record  of  Decision  (ROD) 
on  the  Final  General  Management  Plan/ 
Environmental  Impact  Statement  for 
Washita  Battlefield  National  Historic 
Site,  Oklahoma.  This  ROD  includes  a 
statement  of  the  decision  made, 
synopses  of  other  alternatives 
considered,  the  basis  for  the  decision,  a 
description  of  the  environmentally 
preferable  alternative,  a  discussion  of 
impairment  of  park  resources  or  values, 
a  listing  of  measures  to  minimize 
enviroimiental  harm,  and  an  overview 
of  public  involvement  in  the  decision- 
making process. 

Decision  (Selected  Action) 

The  National  Park  Service  will 
implement  the  preferred  alternative  as 
described  in  the  Final  General 
Management  Plan/Environmental 
Impact  Statement  issued  in  August 
2001.  Under  the  selected  action,  park 
managers  will  make  several  changes  to 
in  order  to  provide  a  better  visitor 
experience  and  protect  the  resource 
values  at  Washita  Battlefield  National 
Historic  Site.  The  site  will  be  zoned  to 
ensiue  that  resources  are  protected  and 
opportunities  exist  to  provide  a  quality 
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visitor  experience.  Most  of  the  site 
(about  90%)  will  be  restored  to  native 
vegetation  as  directed  by  the  site's, 
enabling  legislation.  A  new  loop  trail 
system  will  allow  visitors  to  access  the 
site.  At  the  US  Forest  Service's  Black 
Kettle  National  Grassland  ranger  station 
a  shared  administrative,  maintenance, 
visitor  facility  will  be  constructed.  The 
existing  overlook  will  be  redesigned  to 
provide  a  better  interpretive  experience 
for  the  visitor. 

Other  Ahematives  Considered 

Three  other  alternatives  for  managing 
Washita  Battlefield  National  Historic 
Site  were  evaluated  in  the  draft  and 
final  environmental  impact  statements. 

The  no-action  alternative  provides  a 
baseline  for  evaluating  the  changes  and 
impacts  of  the  three  action  alternatives. 
Under  the  no-action  alternative,  park 
managers  would  continue  to  manage  the 
park  as  it  is  currently  managed,  relying 
on  the  interim  plans  and  other  related 
existing  plans.  No  new  construction  or 
major  dianges  would  take  place,  except 
for  previously  approved  developments. 
All  of  the  park's  existing  facilities 
would  continue  to  be  operated  and 
maintained  as  they  are  currently. 

Alternative  A  would  provide  a  new 
administrative,  maintenance  and  visitor 
facility  at  the  US  Forest  Service's  Black 
Kettle  National  Grassland.  There  would 
not  be  any  trail  access  down  onto  the 
site.  However,  the  overlook  would  be 
redesigned  to  provide  for  better 
interpretation  of  the  site. 

Alternative  B  would  provide  visitors 
with  an  onsite  learning  experience  with 
an  administrative,  maintenance,  and 
visitor  facility  on  site.  A  loop  trail 
would  cross  the  river  and  return  tcrthe 
visitor  area.  The  overlook  would  also  be 
redesigned  under  this  alternative. 

Basis  for  Decision 

The  Organic  Act  established  the 
National  Park  Service  in  order  to 
"promote  and  regulate  the  use  of 
parks.*  *  *"  The  Organic  Act  defined 
the  purpose  of  the  national  parks  as  "to 
conserve  the  scenery  and  natural  and 
historic  objects  and  wild  life  therein  and 
to  provide  for  the  enjoyment  of  the  same 
in  such  manner  and  by  such  means  as 
will  leave  them  unimpaired  for  the 
enjoyment  of  future  generations."  The 
Organic  Act  provides  overall  guidance 
for  the  management  of  Washita 
Battlefield  National  Historic  Site. 

In  reaching  its  decision  to  select  the 
preferred  alternative,  the  National  Park 
Service  considered  the  purposes  for 
which  Washita  Battlefield  National 
Historic  Site  was  established,  and  other 
laws  and  policies  that  apply  to  lands  at 
Washita  Battlefield  National  Historic 


Site,  including  the  Organic  Act, 
National  Environmental  Policy  Act,  and 
the  NPS  Management  Policies.  The 
National  Park  Service  also  carefully 
considered  public  comments  received 
during  the  planning  process. 

Each  alternative  in  the  General 
Management  Plan  presents  a  different 
fi^mewoi^  for  managing  Washita 
Battlefield  National  Historic  Site.  As  a 
result,  each  alternative  would  have 
different  impacts  on  park  resources  and 
visitors. 

Compared  to  all  of  the  alternatives 
considered,  the  preferred  alternative 
(selected  action)  best  accomplishes 
protection  of  park  resources  while 
providing  of  a  range  of  quality  visitor 
experiences.  The  preferred  alternative 
would  have  both  beneficial  and  adverse 
impacts  on  the  park's  resources,  but 
most  of  the  adverse  impacts  woidd  be 
minor  and  localized.  The  new 
management  zones  would  help  ensure 
that  opportunities  exist  for  experiencing 
education  and  solitude  for  the  visitor 
while  protecting  the  site's  cultural  and 
natural  resource  values. 

The  preferred  alternative  provides  the 
visitors  with  a  better  experience  than 
Alternative  A  by  allowing  trail  access 
down  onto  the  site. 

Compared  to  alternative  B,  the 
preferred  alternative  would  result  in  far 
fewer  adverse  impacts  on  the  cultural 
and  natural  resources  of  the  site  by 
having  the  major  facility  located  off  site. 
Unlike  the  preferred  alternative,  imder 
Alternative  B  there  would  be  the 
potential  for  moderate  adverse  impacts 
to  the  park  resoture  values. 

Environmentally  Preferable  Alternative 

Records  of  decision  are  required 
imder  Coimcil  on  Environmental 
Quality  regulations  to  identify  the 
environmentally  preferable  alternative. 
Environmentally  preferable  is  defined  as 
"the  alternative  that  will  promote  the 
national  environmental  policy  as 
expressed  in  section  101  of  the  National 
Environmental  Policy  Act.  Section  101 
states  that  "*  *  *  it  is  the  continuing 
responsibility  of  the  Federal 
Government  to  *  *  *  (1)  fulfill  the 
.  responsibilities  of  each  generation  as 
trustee  of  the  environment  for 
succeeding  generations;  (2)  assure  for  all 
Americans  safe,  healthful,  productive, 
and  aesthetically  and  cultiually  pleasing 
smrroimdings;  (3)  attain  the  widest  range 
of  beneficial  uses  of  the  environment 
without  degradation,  risk  to  health  or 
safety,  or  other  undesirable  and 
imintended  consequences;  (4)  preserve 
important  historic,  cultural,  and  natural 
aspects  of  our  national  heritage,  and 
maintain,  wherever  possible,  an 
environment  which  supports  diversity. 


and  variety  of  individual  choice;  (5) 
achieve  a  bailee  between  population 
and  resource  use  which  will  permit  high 
standards  of  living  and  a  wide  sharing 
of  life's  amenities;  and  (6)  enhance  the 
quality  of  renewable  resoiutes  and 
approach  the  maximiun  attainable 
recycling  of  depletable  resources." 
The  environmentally  preferable 
alternative  is  the  NPS  preferred 
alternative  in  the  Final  Washita 
Battlefield  National  Historic  Site 
General  Management  Plan/ 
Environmental  Impact  Statement 
because  it  surpasses  the  other 
alternatives  in  realizing  the  full  range  of 
national  environmental  policy  goals  in 
section  101.  This  alternative  provides  a 
high  level  of  protection  of  natural  and 
cultural  resources  while  concurrently 
providing  for  a  wide  range  of  neutral 
and  beneficial  uses  of  the  environment. 
The  alternative  maintains  an 
environment  that  supports  a  diversity 
and  variety  of  individual  choices.  Also 
it  integrates  resource  protection  with  an 
appropriate  range  of  visitor  uses. 

The  no-action  alternative  does  not 
provide  as  much  resource  protection  as 
the  preferred  alternative.  Adverse  visitor 
experience  impacts  also  would  likely 
increase  under  this  alternative.  Thus, 
compared  to  the  preferred  alternative, 
the  no-action  alternative  is  not  as 
effective  at  meeting  national 
environmental  policy  goals  3  (attain  the 
widest  range  of  beneficial  uses  of  the 
environment  without  degradation),  4 
(preserve  important  cultural  and  natural 
aspects  and  maintain  an  environment 
that  supports  diversity  and  variety  of 
individual  choice),  5  (achieve  a  balance 
between  population  and  resource  use), 
and  6  (enhance  the  quality  of  renewable 
resources). 

Although  alternative  A  provides  a 
higher  level  of  resource  protection  than 
the  preferred  alternative,  it  restricts 
visitor  experiences  and  thus  does  not 
fully  achieve  goals  3  (providing  the 
widest  range  of  beneficial  uses  of  the 
enviromnent  without  degradation)  and  5 
(achieving  a  balance  between 
population  and  resource  use) — 
alternative  A  does  not  realize  these 
national  environmental  policy  goals  to 
the  same  extent  as  the  preferred 
.  alternative. 

Alternative  B  does  provide  for  more 
localized  visitor  experiences  and  access 
to  the  site.  However,  there  would  be  a 
higher  potential  for  adverse  impacts  to 
cultiu-al  and  natural  resotirces  under 
this  alternative  compared  to  the 
preferred  alternative.  Thus,  alternative  B 
does  not  meet  policy  goals  3  (attain  the 
widest  range  of  beneficial  uses  without 
degradation),  4  (preserve  important 
cultural  and  natural  aspects),  and  6 
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(enhance  the  quality  of  renewable 
resources)  to  the  same  degree  as  the 
preferred  alternative. 

Findings  on  Impairment  of  Park 
Resources  and  Values 


The  National  Park  Service  may  not 
allow  the  impairment  of  park  resources 
and  values  unless  directly  and 
specifically  provided  for  by  legislation 
or  proclamation  establishing  the  park. 
Impairment  that  is  prohibited  by  the 
NPS  Organic  Act  and  the  General 
Authorities  Act  is  an  impact  that,  in  the 
professional  judgment  of  the  responsible 
NPS  manager,  would  harm  the  integrity 
of  park  resources  or  values,  including 
the  opportunities  that  otherwise  would 
be  present  for  the  enjoyment  of  those 
resources  or  values.  In  deteorminiiig 
whether  an  impairment  would  occiir, 
park  managers  examine  the  duration, 
severity  and  magnitude  of  the  impact; 
the  resoinces  and  values  affected;  and 
direct,  indirect,  and  cumulative  effects  _ 
of  the  action.  According  to  NPS  policy, 
"An  impact  would  be  more  likely  to 
constitute  an  impairment  to  the  extent 
that  it  affects  a  resource  or  value  whose 
conservation  is:  (a)  Necessary  to  fulfill 
specific  purposes  identified  in  the 
establishing  legislation  or  proclamation 
of  the  park;  (b)  Key  to  the  natural  or 
cultural  integrity  of  the  park  or  to 
opportimities  for  enjoyment  of  the  park; 
or  (c)  Identified  as  a  goal  in  the  park's 
general  management  plan  or  other 
relevant  NPS  plaiming  docimients." 

This  policy  does  not  prohibit  all 
impacts  to  park  resources  and  values. 
The  National  Park  Service  has  the 
discretion  to  allow  impacts  to  park 
resoiuces  and  values  when  necessary 
and  appropriate  to  fulfill  the  purposes 
of  a  park,  so  long  as  the  impacts  do  not 
constitute  an  impairment. 
'  Moreover,  an  impact  is  less  likely  to 
constitute  an  impairment  if  it  is  an 
unavoidable  result,  which  cannot  be 
further  mitigated,  of  an  action  necessary 
to  preserve  or  restore  the  integrity  of 
park  resources  or  values. 

After  analyzing  the  environmental 
impacts  described  in  the  Final  General 
Management  Plan/Environmental 
Impact  Statement  and  public  comments 
received,  the  National  Park  Service  has 
determined  that  implementation  of  the 
preferred  alternative  will  not  constitute 
an  impairment  to  Washita  Battlefield 
National  Historic  Site's  resources  and 
values.  The  actions  comprising  the 
preferred  alternative  are  intended  to 
protect  and  enhance  the  park's  natural 
and  cultural  resources,  and  provide  for 
high-quality  visitor  experiences. 
Overall,  the  alternative  would  have 
minor,  beneficial  effects  on  such 


resources  as  cultwal  landscapes, 
ethnography  and  park  collections;  and  a 
moderate,  beneficial  effect  on  visitor 
experience.  From  an  overall,  parkwide 
perspective,  no  major  adverse  impacts 
to  the  park's  resources  or  the  range  of 
visitor  experiences  and  no  irreversible 
commitments  of  resoiu^ces  (other  than  a 
small  loss  of  soil)  would  be  exacted. 
While  the  alternative  would  have  some 
adverse  effects  on  park  resoiuties  and 
visitor  experiences,  most  of  these 
impacts  would  be  site-specific,  minor  to 
moderate,  short-term  impacts. 

Measures  To  Minimize  Environmental 
Harm 

Measures  to  avoid  or  minimize 
environmental  harm  that  could  result 
from  implementation  of  the  selected 
action  have  been  identified  and 
incorporated  into  the  preferred 
alternative  and  are  described  in  detail  in 
the  Final  General  Management  Plan/ 
Environmental  Impact  Statement. 
Cultural  and  natiual  resource  mitigation 
measures  are  described  in  the 
"Alternatives"  chapter,  the  description 
of  the  preferred  alternative,  and  in  the 
analysis  of  environmental  impacts. 
Measures  to  minimize  environmental 
harm  include,  but  are  not  limited  to: 
tribal  consultations;  siting  projects  and 
facilities  in  previously  disturbed  or 
developed  locations;  employing  erosion 
control  measines,  restoration  of  habitats 
using  native  plant  materials;  visitor 
education  programs,  ranger  patrols, 
erecting  barriers  and  signs  to  reduce  or 
prevent  impacts;  allowing  only  the  use 
of  weed-free  materials  and  equipment  in 
the  park;  conducting  visitor  surveys  and 
monitoring  visitor  use  patterns; 
monitoring  changes  in  the  condition  of 
natural  and  cidtiu^  resources; 
monitoring  construction  activities;  and 
consulting  with  the  Oklahoma 
Historical  Society,  office  of  the  state 
historic  preservation  officer  and  U.S. 
■  Fish  and  Wildlife  Service  when 
appropriate. 

Public  Involvement 

The  National  Park  Service  provided 
niunerous  opportunities  for  the  public 
to  participate  in  the  Washita  Battlefield 
National  Historic  Site  general 
management  planning  process.  The 
planning  team  primarily  used 
newsletters  and  public  meetings  to 
solicit  public  comments  and  suggestions 
for  the  plan.  During  the  course  of  the 
planning  process  two  newsletters  were 
sent  to  the  site's  mailing  list,  which 
consisted  of  over  400  names.  Each  of  the 
newsletters  provided  the  opportimity 
for  feedback  and  comments  fi'om  the 
public.  The  planning  team  held  three 


sets  of  public  meetings  to  gain  public 
input  during  scoping,  preliminary 
alternatives  development  and  the  draft 
plan  public  review.  In  addition, 
members  of  the  planning  team 
consulted  with  and  sought  the  views  of  • 
several  agencies  and  governments, 
including  the  Southern  Cheyenne  and 
Arapaho  tribes.  Northern  Cheyenne, 
Apache,  Wichita  tribes,  the  Bureau  of 
hidian  Affairs,  U.S.  Fish  and  Wildlife 
Service,  US  Forest  Service,  and  the 
Oklahoma  Historical  Society. 

The  comment  period  on  the  draft  plan 
initially  ran  bom  February  1 5 ,.  2001 , 
through  May  20,  2001.  A  notice  of 
availability  was  published  in  the  March 
20,  2001,  Federal  Register.  The 
plaiming  team  held  six  public  meetings 
on  the  draft  environmental  impact 
statement  from  March  27  through  March 
30,  2001.  Meetings  were  held  in 
Anadarko,  Concho,  Clinton,  and 
Cheyenne,  Oklahoma.  About  fifteen 
separate  written  responses  were 
received  during  the  comment  period. 

Two  individuals  commented  on  the 
Final  General  Management  Plan/ 
Environmental  Impact  Statement  during 
the  30-day  no-action  period.  No  new 
substantive  issues  were  raised  in  the 
two  comment  letters. 

The  notice  of  availability  for  the  final 
environmental  impact  statement  was 
published  in  the  September  21,  2001 
Federal  Register.  The  30-day  "no 
action"  period  ended  on  October  15, 
2001. 

Conclusion 

Among  the  alternatives  considered, 
the  preferred  alternative  best  protects 
the  diversity  of  park  resources  while 
also  maintaining  a  range  of  quality 
visitor  experiences,  meets  NPS  purposes 
and  goals  for  managing  Washita 
Battlefield  National  Historic  Site,  and 
meets  national  environmental  policy 
goals.  The  preferred  alternative  would 
not  result  in  the  impairment  of  park 
resources  and  would  allow  the  National 
Park  Service  to  conserve  park  resources 
and  provide  for  their  enjoyment  by 
visitors.  The  officials  responsible  for 
implementing  the  selected  alternative 
are  the  Director,  Intermountain  Region, 
and  the  Superintendent,  Washita 
Battlefield  National  Historic  Site. 

Dated:  November  6,  2001. 
John  T.  Crowley, 

Acting  Director,  Intermountain  Region. 
National  Park  Service. 
[FR  Doc.  02-380  Filed  1-7-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

UrtMin  Park  and  Recreation  Recovery 
Program 

agency:  National  Park  Service,  Interior. 
ACnON:  Notice  of  FY  2002  grant  roimd— 
UPARR  Rehabilitation  grants. 

SUMMARY:  This  notice  announces  the 
availability  of  grant  funds  under  the 
Rehabilitation  phase  of  the  Urban  Park 
and  Recreation  Recovery  (UPARR) 
Program  and  provides  information  on 
the  application  process  including 
eligible  recipients  and  deadlines  for 
submission  of  proposals. 
DATES:  NPS  will  accept  preapplications 
received  on  or  before  March  29,  2002. 
ADDRESSES:  See  SUPPLEMENTARY 
INFORMATION  section  for  NPS  addresses. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  D.  Wilson,  Chief,  Recreation 
Programs  Division,  or  Wayne  Strum, 
National  Park  Service,  Department  of 
the  Interior,  1849  "C"  Street,  NW., 
Washington,  DC  20240;  (202)  565-1200. 
SUPPLEMENTARY  INFORMATION:  For  Fiscal 
Year  2002,  $28,900,000  is  available  for 
funding  of  Rehabilitation  projects  imder 
the  Urban  Park  and  Recreation  Recovery 
Act  of  1978  (Pub.  L.  95-625).  NPS  will 
consider  proposals  for  funding  projects 
with  a  dollar  limit  of  $1  million  (Federal 
share  of  total  project  cost).  Grants  made 
in  any  one  State  shall  not  exceed  in  the 
aggregate  15  percent  of  the  total 
available  ($4,335,000).  Preapplications 
must  be  received  by  the  appropriate 
NPS  field  office  by  no  later  than  March 
29,  2002. 

In  order  to  minimize  errors  and  to 
clarify  program  requirements,  potoitial 
applicants  are  strongly  encouraged  to 
consult  with  the  NPS  field  office  during 
preparation  of  their  proposals  and  to 
submit  their  preappUcations  prior  to  the 
above  deadline. 

Rehabilitation  grants  will  be  targeted 
to  rehabilitate  casting  neighborhood 
recreation  areas  and  fedlities  that  have 
deteriorated  to  the  point  where  health 
and  safety  are  endangered  or  the 
community's  range  of  quality  recreation 
service  is  impaired.  Proposals  must  be 
designed  to  provide  recreation  services 
witMn  a  specified  area  identified  by  the 
applicant.  Proposals  may  identify 
improvements  at  multiple  sites  or 
facilities,  each  of  which  must  be 
individually  addressed.  Grants  may  be 
used  to  remodel,  rebuild,  or  develop 
existing  outdoor  or  indoor  recreation 
areas  and  focilities.  Proposals  that  are 
entirely,  or  substantially  oriented  to 
expansion  of  existing  fecilities  are  not 
encoiuaged  and  will  be  closely 


scrutinized.  If  a  UPARR  project  is  part 
of  a  larger  effort,  the  UPARR  project, 
and  its  associated  costs  must  be  clearly 
separable  and  have  a  distinct  budget  for 
the  UPARR  portion  of  the  effort. 

Eligible  Jurisdictions:  Urban 
jurisdictions  which  have  been 
determined  eligible  for  the  UPARR 
program  are  listed  in  36  CFR  part  72, 
appendix  B.  Eligible  jurisdictions  may 
compete  for  Rehabilitation  grant  funds  if 
an  approved  Recovery  Action  Program 
(RAP)  is  on  file  with  and  approved  by 
NPS.  K  a  jiuisdiction's  RAP  plan 
expired  since  FY  1995,  the  chief 
executive. officer  of  that  jurisdiction  may 
submit  either  (1)  a  new  or  updated  RAP 
for  NPS  review  and  approval,  or  (2)  a  . 
letter  of  recertification.  A  letter  of 
recertification  must  state  that  no 
significant  changes  have  occurred  in  its 
assessment  and  action  plan,  and  that  the 
RAP  remains  current  as  a  guide  to 
community  action  and  decision-making. 
In  those  cases  where  a  jurisdiction  has 
never  submitted  a  RAP  for  participation 
in  the  UPARR  program  or  its  previously 
approved  RAP  plan  expired  prior  to  FY 
1995,  the  chief  executive  officer  of  that 
jurisdiction  may  submit  either  (1)  a  new 
or  updated  RAP  for  NPS  review  and 
approval,  or  (2)  copies  of  ciurent 
budget,  planning  or  other  documents 
that  reflect  the  jurisdiction's  recreation 
priorities,  policies,  actions  and 
decision-making  processes;  which  when 
taken  together,  either  satisfactorily 
update  &e  pre-1995  RAP  for  the 
piuposes  of  recertification  or  otherwise 
satisfies  the  RAP  planning  requirements 
for  participation  in  the  FY  2002  grant 
round.  NPS  may  accept  a  recertification 
or  approve  the  alternative  RAP 
dociunentation  through  December  31, 
2002,  after  which  a  new  RAP  is 
required.  NPS  may  allow  urban 
jurisdictions  not  on  the  list  of  eligibles 
to  compete  as  a  "discretionary" 
applicant  if  the  jurisdiction  is  located  in 
a  Metropolitan  Statistical  Area  and 
meets  the  criteria  described  in  36  CFR 
part  72,  appendix  A-  All  projects  must 
be  in  accord  with  the  priorities  outlined 
in  the  recertffied  or  approved  RAP 
document. 

Grant  Implementation  and  Timing: 
Grantees  must  comply  with  all 
applicable  Federal  laws  and  regulations 
for  the  UPARR  progtam,  which  includes 
completion  of  a  final  grant  agreement 
within  120  days  of  a  grant  offer  based 
on  NPS  evaluation  of  preapplications 
submitted  for  consideration. 

PreappUcatidn  Requirements:  The 
chief  executive  officer  applying  for  a 
UPARR  grant  will  be  required  to  certify, 
in  the  preapplication,  that  the  grantee 
will  comply  with  all  requirements  of  the 
UPARR  program.  Applicants  must 


certify  that  they  have  adequate  control 
and  tenure  over  properties  to  be  assisted 
through  UPARR  and  must  identify  in 
their  applications  the  type  of  control 
they  have  over  those  properties. 
Additional  requirements  are  outlined  in 
the  "UPARR  Preapplication  Handbook" 
available  from  the  NPS  field  offices  (or 
on  the  internet  at  http://www.nps.gov/ 
uparr). 

Matching  Requirements:  UPARR 
Rehabilitation  grants  are  awarded  on  a 
70/30  (Federal/local)  matching  basis.  As 
an  incentive  for  state  involvement  in  the 
program,  the  Federal  Government  will 
match,  dollar  for  dollar,  state 
contributions  to  the  local  share  of  the 
total  project  cost,  up  to  15  percent  of  the 
approved  grant.  The  Federal  share  is 
limited  to  no  more  than  85  percent  of 
the  approved  grant  cost  and  the  overall 
dollar  limitations  established  above  for 
Rehabilitation  grants. 

Pass-Thmugh  Funding:  At  the 
discretion  of  the  applicant  jurisdiction, 
grants  may  be  transferred,  in  whole  or 
in  part,  to  independent  general  or 
special  piupose  local  govermnents, 
private  nonprofit  agencies  or 
community  groups,  and  county  or 
regional  park  authorities  that  provide 
recreation  opportunities  to  the  general 
population  within  the  jurisdictional 
boundaries  of  the  applicant  jurisdiction. 
In  such  situations,  the  applicant 
jiuisdiction  will  bear  full  legal 
responsibility  and  liability  for  passed- 
through  funds. 

Post-Completion  Requirements:  In 
accordance  with  section  1010  of  the 
UPARR  Act  of  1978,  assisted  properties 
may  not  be  converted  to  other  than 
public  recreation  use  without  the  prior 
approval  of  NPS  and  the  replacement  of 
the  converted  site  or  facility  with  one  of 
reasonably  equivalent  usefulness  and 
location.  This  provision  applies  to  all 
Rehabilitation  projects. 

FOR  FURTHER  INFORMATION  CONTACT: 
Interested  jurisdictions  should  considt 
their  NPS  field  office  for  further 
information  including  grant  round 
schedule  and  for  technical  assistance  in 
applying  for  funding.  The  NPS  field 
ofBces  are  listed  below: 

Northeast 

(CT.  DC,  DE,  MA,  MD,  ME,  NH,  NJ,  NY, 
PA,  RI,  VA,  VT.  WV) 

Stewardship  and  Partnerships  Team, 
Philadelphia  Support  Office,  National 
Park  Service,  200  Chestnut  Street,  3rd 
Floor,  Philadelphia,  PA  19106,  Tele: 
(215)  597-9195  (for  all). 
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Southeast 

(AL.  FL.  GA,  KY.  LA.  MS 
TN.VI) 

Recreation  Programs  Branch, 
Southeast  Regional  Office,  National  Park 
Service,  Atlanta  Federal  Center,  1924 
Building,  100  Alabama  Street,  SW., 
Atlanta,  GA  30303,  Tele:  (404)  562-3175 
(x530)  (AL,  FL,  LA,  MS,  PR);  (404)  562- 
3175  (x520)  (GA,  KY,  TN);  (404)  562- 
3175  {x519)  (NC,  SC).  j 

Midwest 

(AR,  AZ,  CO,  lA.  IL,  IN,  KS.  MI,  MN. 
MO,  MT,  ND,  NE,  NM.  OH.  OK,  SD,  TX, 
UT.WI,WY)  1 

Partnerships — Grants,  Midwest 
Regional  0£Bce,  National  Park  Service, 
1709  Jackson  Street,  Omaha.  NE  68102- 
2571,  Tele:  (402)  221-7282  (AR.  IL.  MI): 
(402)  221-3292  (AZ,  IN,  OH);  (402)  221- 
7283  (CO,  MO.  NE);  (402)  221-3310  {L\. 
OK,  TX);  (402)  221-3205  (KS,  MN,  WI); 
(402)  221-3202  (MT,  UT,  WY);  (402) 
221-7270  (NM,  ND,  SD). 

Pacific  West 

(AS.  CA.  CM.  GU,  HI,  NV) 

Planning  and  Partnerships  Team, 
Pacific  Great  Basin  Support  Office, 
National  Pari;  Service,  Suite  700, 1111 
Jackson  Street,  Oakland.  CA  94607, 
Tele:  (510)  817-1445, 1324. 1454  (for 
all). 

(AK.  ID.  OR.  WA) 

Partnerships  Programs,  C6liunbia 
Cascades  Support  Office,  National  Park 
Service,  909  First  Avenue,  Seattle,  WA 
98104-1060,  Tele:  (206)  220-4126  (for 
all). 

Dated:  December  11.  2001.     | 

D.  Thomas  Ross, 

Assistant  Dirvctor,  Recreation  and 
Conservation. 

[FR  Doc.  02-382  Filed  1-7-02;  8:45  am) 

■LUNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servtee 

Announcameirt  of  Subslsience 
Raaouroa  Comnilaalon  Moating 

AGENCY:  National  Park  Service,  Interior. 
ACTXM:  Announcement  of  Subsistence 
Resource  Commission  meeting. 

SUMMARY;  In  accordance  with  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770,  5  U.S.C.  App. 
1,  section  10),  notice  is  hereby  given 
that  the  National  Park  Service  will  hold 
a  public  meeting  of  the  Denali  National 
Park  Subsistence  Resource  Commission. 


The  following  agenda  items  will  be 
discussed: 

(1)  Call  to  Order  (Chairman). 

(2)  Roll  Call:  Confirmation  of  Quorum. 

(3)  Introduction  of  guests. 

(4)  Review  Agenda. 

(5)  Review  and  approval  of  minutes 

boTa  the  last  meeting. 

(6)  Superintendent's  welcome  and 

review  of  the  Commission  purpose. 

(7)  Commission  membership  status. 

(8)  Public  and  other  agency  comments. 

(9)  Old  Business: 

a.  Denali  Backcountry  Management 
Plan  Status  Report. 

b.  Review  comment  on  draft  hunting 
plan  recommendations. 

(10)  New  Business: 

a.  October  2001  Chairs  Workshop 
Report. 

b.  Federal  Subsistence  Board  Report. 

1.  Review  Wildlife  Proposals. 

2.  Review  Fisheries  Proposals. 

(11)  Public  and  other  agency  comments. 

(12)  Subsistence  Resource  Commission 
Work  Session. 

(13)  Set  time  and  place  of  next 
Subsistence  Resource  Commission 
meeting. 

(14)  Adjourn  meeting. 

DATES:  The  meeting  will  begin  at  9  a.m. 
on  Friday,  February  22,  2002  and 
conclude  at  approximately  5  p.m.  The 
meeting  will  adjourn  earlier  if  the 
agenda  items  are  completed. 
location:  The  Meeting  will  be  held  at 
the  Cantwell  Commiuiity  Hall, 
Cantwell,  Alaska,  Telephone  (907)  768- 
2122. 

FOR  FURTHER  INFORMATION  CONTACT: 
Holfis  Twitchell,  Subsistence  Manager, 
Denali  National  Park  and  Preserve,  P.O. 
Box  9  Denali  Park,  Alaska.  99755.  Phone 
(907) 456-0595. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resoiuce  Commissions  are 
authorized  under  Title  VIII,  section  808. 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Public  Law  96-487 
and  operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 

In  light  of  a  recent  attempt  to  relocate 
National  Park  Service  administrative 
personnel  and  offices  in  Washington. 
DC.  this  notice  may  not  be  published  at 
least  15  days  prior  to  the  meeting.  The 
National  Park  Service  regrets  these 
events,  but  is  compelled  to  hold  the 
meeting  as  scheduled  because  of  the 
significant  sacrifice  re-scheduling 
would  require  of  commission  members 
who  have  adjusted  their  schedules  to 
acconunodate  the  proposed  meeting 
dates. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  6  weeks  after  the  meeting 


at  the  Denali  National  Park  and  Preserve 
Office.  PO  Box  9.  Denali  Park,  Alaska 
99755. 

Robert  L.  Ambei^ger, 

Regional  Director. 

[FR  Doc.  02-381  Filed  1-7-02;  8:45  am) 

BHXMO  COOE  4310-70-^ 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvlce 

Announcamant  of  SutMiatanca 
Raaourca  CommiaakMi  Maating 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Annoimcement  of  Subsistence 
Resoiuce  Commission  meeting. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act,  the 
Superintendent  of  Lake  Clark  National 
Park  and  Preserve  and  the  Chair  of  the 
Lake  Clark  Subsistence  Resource 
Commission  announce  a  forthcoming 
meeting  of  the  Subsistence  Resource 
Commission  for  Lake  Clark  National 
Park.  The  following  agenda  items  will 
be  discussed: 

(1)  Call  to  order. 

(2)  Roll  call — Confirm  Quorum. 

(3)  Introductions. 

(4)  Superintendent's  Welcome. 

(5)  Additions,  corrections  and  agenda 

approval. 

(6)  Approval  of  SRC  meeting  minutes. 

(7)  SRC  Purpose  and  Role. 

(8)  Status  of  Membership . 

(9)  Park  Subsistence  Coordinator's 

Report. 

(10)  October  2001  Chairs  Workshop 
Report. 

(11)  Status  of  Lake  Clark  Subsistence 
Management  Plan. 

(12)  Federal  Subsistence  Board  Actions/ 
Proposals. 

(13)  Agency  Reports  and  Public 
Comments. 

(14)  SRC  Work  Session— Prepare 
correspondence/recommendations. 

(15)  Set  time  and  place  of  next  meeting. 

(16)  Adjoiuiunent. 

DATES:  The  meeting  will  begin  at  10:00 
a.m.  on  Thursday,  February  21,  2002 
and  conclude  aroimd  4:30  p.m. 
LOCATKM:  The  meeting  will  be  held  at 
the  Lake  Clark  National  Park  and 
Preserve  Office  in  Port  Alsworth, 
Alaska.  Telephone  (907)  781-2218. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  McBumey,  Subsistence  Manager, 
2525  Gambell  St..  Anchorage.  Alaska, 
99503,  Telephone  (907)  257-2633. 
SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  Vm.  Section  808, 
of  the  Alaska  National  Interest  Lands 
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Conservation  Act,  Pub.  L.  96-487,  and 
operate  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 

In  light  of  a  recent  attempt  to  relocate 
National  Park  Service  administrative 
personnel  and  offices  in  Washington, 
DC,  this  notice  may  not  be  published  at 
least  15  days  prior  to  the  meeting.  The 
National  Park  Service  regrets  these 
events,  but  is  compelled  to  hold  the 
meeting  as  schedided  because  of  the 
significant  sacrifice  re-scheduling 
would  require  of  commission  members 
who  have  adjusted  their  schedules  to 
accommodate  the  proposed  meeting 
dates. 

Draft  u^utes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  6  weeks  after  the  meeting 
at  the  Lake  Clark  National  Park  and 
Preserve  Office  in  Port  Alsworth, 
Alaska,  Phone  (907)  781-2218. 

Robert  L.  Amberger, 

Regional  Director. 

JFR  Doc.  02-379  Filed  1-7-02;  8:45  am] 

BIUJNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Ramaina  and 
Aaaociatad  Funerary  Objects  in  the 
Posaesslon  of  ttie  U.S.  Department  of 
the  Intertor,  Nattonal  Park  Service, 
Natchez  Trace  Parkway,  Tupek>,  MS 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  U.S.  Department 
of  the  Interior,  National  Park  Service, 
Natchez  Trace  Parkway,  Tupelo,  MS. 

This  notice  is  publisned  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  respohsibility  of  the 
National  Park  Service  imit  that  has 
control  or  possession  of  these  Native 
American  hiunan  remains.  The 
Assistant  Director,  Cultiual  Resoiutes 
Stewardship  and  Partnerships  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  National  Park 
Service  professional  staff  in 
consultation  with  representatives  of  the 
Absentee-Shawnee  Tribe  of  Indians  of 


Oklahoma;  Alabama-Coushatta  Tribes  of 
Texas;  Alabama-Quassarte  Tribal  Town, 
Oklahoma;  Cherokee  Nation,  Oklahoma; 
Chickasaw  Nation.  Oklahoma; 
Chitimacha  Tribe  of  Louisiana;  Choctaw 
Nation  of  Oklahoma;  Eastern  Band  of 
Cherokee  Indians  of  North  Carolina; 
Eastern  Shawnee  Tribe  of  Oklahoma; 
Jena  Band  of  Choctaw  Indians. 
Louisiana;  Kialegee  Tribal  Town. 
Oklahoma;  Miccosukee  Tribe  of  Indians 
of  Florida;  Mississippi  Band  of  Choctaw 
Indians.  Mississippi;  Muskogee  (Creek) 
Nation,  Oklahoma;  Poarch  Band  of 
Creek  Indians  of  Alabama;  Seminole 
Nation  of  Oklahoma;  Seminole  Tribe  of 
Florida,  Dania,  Big  Cypress,  Brighton, 
Holljrwood  &  Tampa  Reservations; 
"Thlopthlocco  Tribal  Town,  Oklahoma; 
Tunica-Biloxi  Indian  Tribe  of  Louisiana; 
and  United  Keetoowah  Band  of 
Cherokee  Indians  of  Oklahoma.  The 
Shawnee  Tribe,  also  known  also  as  the 
"Loyal  Shawnee"  or  "Cherokee 
Shawnee,"  a  nonfederally  recognized 
Native  American  group  at  the  time  that 
they  were  consulted,  has  since  been 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians  imder  provisions  of 
P.L.  106-568. 

The  50  human  remains  and  5,257 
associated  funerary,  objects  described 
below  were  recovered  from  5  different 
sites. 

In  1939,  htunan  remains  representing 
13  individuals  were  recovered  from 
Alton's  Chickasaw  Village  during  a 
legally  authorized  National  Park  Service 
excavation.  No  known  individuals  were- 
identified.  The  2,174  associated 
funerary  objects  are  2,107  glass  beads, 
55  kettle  fragments,  2  brass  buckles,  2 
ear  plugs,  2  pieces  of  wood,  2  cloth 
fiagments,  1  animal  bone  fragment,  1 
bell,  1  fron  hoe,  and  1  metal  spring. 

In  1940,  human  remains  representing 
26  individuals  were  recovered  from  the 
Ackia  Village  site  during  a  legally 
authorized  National  Park  Service 
excavation  to  gather  information  on 
historic  Chickasaw  sites.  No  known 
individuals  were  identified.  The  88 
associated  funerary  objects  are  28 
musket  balls,  17  metal  spring  fragments, 
12  buttons,  7  pieces  of  worked  bone,  5 
gxmflints,4  flake  tools,  2  glass  beads.  2 
projectile  points,  2  knife  fragments,  2 
bracelets,  1  brass  bell,  1  nail.  1  metal 
fragment.  1  stone  biface,  1  scraper,  1 
cup,  and  1  tobacco  pipe. 

m  1940,  hiiman  remains  representing 
three  individuals  were  recovered  bom 
the  Beldin's  Ridge  site  during  a  legally 
authorized  National  Park  Service 
project.  No  known  individuals  were 
identified.  The  977  associated  funerary 
objects  are  972  glass  beads,  2  copper 


ornaments,  2  Wilson  Plain-variety 
Oktibbeha  ceramic  vessel  fragments, 
and  1  stone  tool. 

In  1947  and  1948,  human  remains 
representing  seven  individuals  were 
recovered  from  the  Bynum  Mounds  site 
during  a  legally  authorized  project.  No 
known  individuals  were  identified.  The 
2,014  associated  funerary  objects  are 
1,916  glass  beads,  27  metal  fragments,  9 
silver  spoons,  9  flintlock  fragments,  6 
cloth  fragments,  5  metal  files,  4  metal 
knives,  4  wire  fragments,  4  copper 
earrings,  4  ornaments,  3  metal  cups,  2 
shell  gorgets,  2  musket  balls,  2  rivets,  2 
blades,  2  utensils,  1  tobacco  pipe,  1 
gimflint,  1  whetstone,  1  silver  brooch.  1 
silver  crown,  1  metal  spike,  1  metal 
spring,  1  button,  1  snuffbox,  1  bell,  1 
powder  flask,  1  ground  stone,  1 
polishing  stone,  1  basket  fragment,  1 
worked  antler,  1  metal  screw,  and  1 
unidentifiable  object. 

In  1955,  hiunan  remains  representing 
one  individual  were  recovered  from  the 
site  of  the  Futorian  Furniture  Company. 
The  site,  which  is  located  off  of  park 
property,  was  legally  excavated.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Ackia  Village,  Alton's  Chickasaw 
Village.  Beldin's  Ridge,  and  the  Futorian 
Fumitiue  Company  sites  are  all  located 
in  the  vicinity  of  Tupelo.  MS,  within  the 
area  known  as  "Chickasaw  Old  Fields." 
In  the  early  18th  century,  the  Chickasaw 
consolidated  their  settlements  into  this 
area.  The  locations  of  these  villages  are 
recorded  on  several  historic  maps.  On 
the  basis  of  historic  maps  and  records, 
as  well  as  the  archeological  data 
gathered  during  the  excavations,  the 
occupation  of  these  sites  has  been  dated 
to  the  first  half  of  the  18th  century  (A.D. 
1700-1750).  Historical  accoimts  also 
document  that  each  of  these  sites  was 
the  location  of  a  Chickasaw  village  and 
is  within  the  historic  homeland  of  the 
Chickasaw  Nation. 

The  Bynum  Mounds  site  is  located 
south  of  Tupelo  in  Chickasaw  County, 
MS.  The  site  consists  of  a  village  and 
burial  mound  dating  to  the  Woodland 
period  (200-300  B.C.),  and  a  historic 
period  (A.D.  1750-1850)  village 
occupation.  On  the  basis  of  the  artifacts 
associated  with  the  burials,  the  human 
remains  from  the  historic  component 
are  believed  to  date  to  the  early  19th 
century  (A.D.  1800-1830).  The  site  is 
located  within  the  historic  homeland  of 
the  Chickasaw  Nation. 

Based  on  the  above-mentioned 
information,  the  superintendent  of 
Natchez  Trace  Parkway  has  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1).  the 
hiunan  remains  listed  above  represent 
the  physical  remains  of  50  individuals 
of  Native  American  ancestry.  The 
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superintendent  of  Natchez  Trace 
Parkway  also  has  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2),  the  5,257 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  a  death 
rite  or  ceremony.  Lastly,  the 
superintendent  of  Natchez  Trace 
Parkway  has  determined  that,  pursuant 
to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  Native  American  human  remains 
and  associated  funerary  objects 
recovered  from  Ackia  Village,  Alton's 
Chickasaw  Village,  Beldin's  Ridge,  the 
historic  component  the  Bynum  Moimds, 
and  the  Futorian  Furniture  Company 
sites,  and  the  Chickasaw  Nation, 
Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Absentee-Shawnee  Tribe  of 
Indians  of  Oklahoma;  Alabama  and 
Coushatta  Tribes  of  Texas;  Alabama- 
Quassarte  Tribal  Town,  Oklahoma; 
Cherokee  Nation,  Oklahoma;  Chickasaw 
Nation,  Oklahoma;  Chitimacha  Tribe  of 
Louisiana;  Choctaw  Nation  of 
Oklahoma;  Eastern  Band  of  Cherokee  ' 
hidians  of  North  Carolina;  Eastern 
Shawnee  Tribe  of  Oklahoma;  Jena  Band 
of  Choctaw  Indians,  Louisiana;  Kialegee 
Tribal  Town,  Oklahoma;  Miccosukee 
Tribe  of  Indians  of  Florida;  Mississippi 
Band  of  Choctaw  Indians,  Mississippi; 
Muskogee  (Creek)  Nation,  Oklahoma; 
Poarch  Band  of  Creek  Indians  of 
Alabama;  Seminole  Nation  of 
Oklahoma;  Seminole  Tribe  of  Florida, 
Dania,  Big  Cjrpress,  Brighton, 
Hollywood  &  Tampa  Reservations; 
Shawnee  Tribe,  Oklahoma; 
Thlopthlocco  Tribal  Town.  Oklahoma; 
Tunica-Biloxi  Indian  Tribe  of  Louisiana; 
and  United  Keetoowah  Band  of 
Cherokee  Indians  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  ^lieves  itself  to  be  culturally 
affiliated  with  these  htunan  remains  and 
associated  funerary  objects  should 
contact  Wendell  Simpson, 
Superintendent,  Natdiez  Trace 
Parkway.  2680  Natchez  Trace  Parkway, 
Tupelo,  MS  38803,  telephone  (662)  680- 
4005,  before  February  7,  2002. 
Repatriation  of  the  hiunan  remains  and 
associated  funerary  objects  to  the 
Chickasaw  Nation,  Oklahoma  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  Octoberig,  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
(FR  Doc.  02-385  Filed  1-7-02;  8:45  am) 
MUMG  COOC  4310-7»-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  ttte  U.S.  Department  of 
ttie  interior,  National  Park  Service, 
Natciiez  Trace  Parkway,  Tupelo,  MS 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  U.S.  Department 
of  the  Interior,  National  Park  Service, 
Natchez  Trace  Parkway,  Tupelo.  MS. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
National  Park  Service  vmit  that  has 
control  or  possession  of  these  Native 
American  hiunan  remains.  The 
Assistant  Director.  Cultural  Resources 
Stewardship  and  Partnerships  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  hiunan 
remains  was  made  by  National  Park 
Service  professional  staff  in 
consultation  with  representatives  of  the 
Absentee-Shawnee  Tribe  of  Indians  of 
Oklahoma;  Alabama-Coushatta  Tribes  of 
Texas;  Alabama-Quassarte  Tribal  Town, 
Oklahoma;  Cherokee  Nation,  Oklahoma; 
Chickasaw  Nation,  Oklahoma; 
Chitimacha  Tribe  of  Louisiana;  Choctaw 
Nation  of  Oklahoma;  Eastern  Band  of 
Cherokee  Indians  of  North  Carolina; 
Eastern  Shavimee  Tribe  of  Oklahoma; 
Jena  Band  of  Choctaw  Indians, 
Louisiana;  Kialegee  Tribal  Town, 
Oklahoma;  Miccosukee  Tribe  of  Indians 
of  Florida:  Mississippi  Band  of  Choctaw 
Indians,  Mississippi;  Muskogee  (Creek) 
Nation,  Oklahoma;  Poarch  Band  of 
Creek  Indians  of  Alabama;  Seminole 
Nation  of  Oklahoma;  Seminole  Tribe  of 
Florida,  Dania,  Big  Cypress,  Brighton, 
Hollywood  &  Tampa  Reservations; 
Thlopthlocco  Tribal  Town,  Oklahoma; 
Tunica-Biloxi  Indian  Tribe  of  Louisiana; 
and  United  Keetoowah  Band  of 
Cherokee  Indians  of  Oklahoma.  The 
Shawnee  Tribe,  also  known  also  as  the 
"Loyal  Shawnee"  or  "Cherokee 
Shawnee,"  a  nonfederally  recognized 
Native  American  group  at  the  time  that 
they  were  consulted,  has  since  been 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 


United  States  to  Indians  because  of  their 
status  as  Indians  under  provisions  of 
P.L.  106-568. 

In  1951  and  1963,  human  remains 
representing  124  individuals  were 
recovered  from  the  Mangum  site  during 
authorized  National  Park  Service  siurey 
and  excavation  projects.  No  known 
individueils  were  identified.  There  are 
no  funerary  objects  associated  with  the 
one  individual  recovered  in  1951.  The 
123  individuals  recovered  in  1963  are 
associated  with  34  funerary  objects:  12 
ceramic  vessel  fragments,  7  projectile 
points,  3  shell  ornaments,  3  stone  tools, 
2  stone  artifacts,  1  ceramic  frog  effigy, 
1  celt,  1  polished  stone,  1  tobacco  pipe, 
1  dipper,  1  ceramic  jar,  and  1  q^preous 
metal  fragment. 

The  Mangum  site  is  a  large  hilltop 
cemetery  located  in  Claiborne  Coimty, 
MS.  Objects  recovered  from  the  burials 
indicate  that  the  site  was  in  use  during 
the  Mississippian  period  (A.D.  1000- 
1650).  The  principal  investigator  of  the 
1963  excavation  states  that  Uie  burials 
date  to  approximately  A.D.  1500,  or 
possibly  even  more  recently.  In  1540, 
the  De  Soto  expedition  likely 
encoimtered  the  Taensa  people  iu  the 
vicinity  of  the  Mangum  site.  In  1682,  the 
de  La  Salle  expedition  dociunented  the 
Taensa  and  Tunica  in  the  same  area.  In 
1706,  the  Taensa  were  driven  from  the 
area,  migrating  first  to  Bayogula,  and 
then  to  Mobile,  where  they  may  have 
settled  with  the  Choctaw.  In  1764,  the 
Taensa  again  moved,  first  to  the  Red 
River  in  south  Louisiana,  and  finally  to 
the  Bayou  Boeuf  area  where  they  lived 
with  the  Chitimacha.  Representatives  of 
the  Chitimacha  Tribe  of  Louisiana  have 
identified  similarities  between  the 
burial  practices  observed  at  the  Mangum 
site  and  those  of  the  Chitimacha. 
Historical  dociunentation  also  indicates 
that  the  Tunica  biuied  individuals  in 
hilltop  cemeteries  in  open  country, 
matching  the  biuial  practice  observed 
on  the  Mangum  site.  Historical 
documentation  indicates  that  some 
Taensa  may  have  married  into  the 
Alabama  tribe,  the  descendants  of 
whom  now  constitute  the  Alabama- 
Coushatta  Tribes  of  Texas  and  the 
Alabama-Quassarte  Tribal  Town. 
Oklahoma. 

Based  on  the  above  mentioned 
information,  the  superintendent  of 
Natchez  Trace  Parlnvay  has  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1).  the 
hiunan  remains  listed  above  represent 
the  physical  remains  of  124  individuals 
of  Native  American  ancestry.  The 
superintendent  of  Natchez  Trace 
Parkway  also  has  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2).  the  34 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
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near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  a  death 
rite  or  ceremony.  Lastly,  the 
superintendent  of  Natchez  Trace 
Parkway  has  determined  that,  pursuant 
to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects 
recovered  and  the  Alabama-Coushatta 
Tribes  of  Texas;  Alabama-Quassarte 
Tribal  Town.  Oklahoma;  Chitimacha 
Tribe  of  Louisiana;  Choctaw  Nation  of 
Oklahoma;  Mississippi  Band  of  Choctaw 
Indians;  Jena  Band  of  Choctaw  Indians, 
Louisiana;  and  Tunica-Biloxi  Indian 
Tribe  of  Louisiana. 

This  notice  has  been  sent  to  officials 
of  the  Absentee-Shawnee  Tribe  of 
Indians  of  Oklahoma;  Alabama- 
Coushatta  Tribes  of  Texas;  Alabama- 
Quassarte  Tribal  Town,  Oklahoma; 
Cherokee  Nation,  Oklahoma;  Chickasaw 
Nation,  Oklahoma;  Chitimacha  Tribe  of 
Louisiana;  Choctaw  Nation  of 
Oklahoma;  Eastern  Band  of  Cherokee 
Indians  of  North  Carolina;  Eastern 
Shawnee  Tribe  of  Oklahoma;  Jena  Band 
of  Choctaw  Indians,  Louisiana;  Kialegee 
Tribal  Town,  Oklahoma;  Miccosukee 
Tribe  of  Indians  of  Florida;  Mississippi 
Band  of  Choctaw  Indians,  Mississippi; 
Muskogee  (Creek)  Nation,  Oklahoma; 
Poarch  Band  of  Creek  Indians  of 
Alabama;  Seminole  Nation  of 
Oklahoma;  Seminole  Tribe  of  Florida, 
Dania,  Big  Cypress,  Brighton, 
Hollywood  &  Tampa  Reservations; 
Shawnee  Tribe,  Oklahoma; 
Thlopthlocco  Tribal  Town,  Oklahoma; 
Tunica-Biloxi  Indian  Tribe  of  Louisiana; 
and  United  Keetoowah  Band  of 
Cherokee  Indians  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Wendell  Simpson, 
Superintendent.  Natdiez  Trace 
Parkway.  2680  Natchez  Trace  Parkway. 
Tupelo,  MS  38803,  telephone  (662)  680- 
4005,  before  February  7,  2002. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  Alabama- 
Coushatta  Tribes  of  Texas;  Alabama- 
Quassarte  Tribal  Town,  Oklahoma; 
Chitimacha  Tribe  of  Louisiana;  Choctaw 
Nation  of  Oklahoma;  Mississippi  Band 
of  Choctaw  Indians;  Jena  Band  of 
Choctaw  Indians,  Louisiana;  and 
Tunica-Biloxi  Indian  Tribe  of  Louisiana 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 


Dated:  October  19,  2001.     . 
John  Rolibins. 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  02-386  Filed  1-7-02;  8:45  am) 
nUJNG  CODE  4310-70-6 


DEPARTMENT  OF  THE  INTERIOR 

Nattonal  Park  Servkre 

Notice  of  Invantory  Completton  for 
Native  American  Human  Remains  and 
Assoclatsd  Funerary  Ob|ects  in  the 
PossesskMi  of  the  U.S.  Department  of 
the  Interior,  National  Park  Service, 
Natchez  Trace  Parlmray,  Tupeto,  MS 

AGENCY:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  3ie  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  U.S.  Department 
of  the  Interior.  National  Park  Service, 
Natchez  Trace  Parkway,  Tupelo,  MS. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
National  Park  Service  unit  that  has 
control  or  possession  of  these  Native 
American  human  remains.  The 
Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  National  Park 
Service  professional  staff  in 
consultation  with  representatives  of  the 
Absentee-Shawnee  Tribe  of  Indians  of 
Oklahoma;  Alabama-Coushatta  Tribes  of 
Texas;  Alabama-Quassarte  Tribal  Town, 
Oklahoma;  Cherokee  Nation,  Oklahoma; 
Chickasaw  Nation,  Oklahoma; 
Chitimacha  Tribe  of  Louisiana;  Choctaw 
Nation  of  Oklahoma;  Eastern  Band  of 
Cherokee  Indians  of  North  Carolina; 
Eastern  Shawnee  Tribe  of  Oklahoma; 
Jena  Band  of  Choctaw  Indians, 
Louisiana;  Kialegee  Tribal  Town, 
Oklahoma;  Miccosukee  Tribe  of  Indians 
of  Florida;  Mississippi  Band  of  Choctaw 
Indians,  Mississippi;  Muskogee  (Creek) 
Nation,  Oklahoma;  Poarch  Band  of 
Creek  Indians  of  Alabama;  Seminole 
Nation  of  Oklahoma;  Seminole  Tribe  of 
Florida,  Dania,  Big  Cypress,  Brighton; 
Hollywood  &  Tampa  Reservations; 
Thlopthlocco  Tribal  Town,  Oklahoma; 
Tunica-Biloxi  Indian  Tribe  of  Louisiana; 
and  United  Keetoowah  Band  of 
Cherokee  Indians  of  Oklahoma.  The 


Shawnee  Tribe,  also  known  also  as  the 
"Loyal  Shawnee"  or  "Cherokee 
Shawnee,"  a  nonfederally  recognized 
Native  American  group  at  the  time  that 
they  were  consulted,  has  since  lieen 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians  under  provisions  of 
P.L.  106-568. 

In  1984  and  1985,  human  remains 
representing  eight  individuals  were 
recovered  from  the  Mayberry  site  during 
an  authorized  National  Park  Service 
contract  with  the  University  of 
Tennessee.  No  known  individuals  were 
identified.  The  eight  associated  funerary 
objects  are  four  archeological  field  bags 
of  limestone  slab  fragments  believed  to 
have  been  intentionally  placed  with  the 
human  remains  to  line  the  grave,  three 
ceramic  trowels,  and  one  celt. 

The  Mayberry  site  is  located  in 
Hickman  County,  TN,  on  the  southern 
river  terrace  of  the  Duck  River.  The 
human  remains  and  associated  funerary 
objects  were  excavated  frx)m  five  "box 
burials"  and  one  bell-shaped  burial 
discovered  at  the  site.  Box  burials  are 
characterized  by  placement  of  the  flexed 
body  into  a  limestone-,  sandstone-,  or 
pottery-lined  pit.  Artifacts  associated 
with  the  hiunan  remains  indicate  that 
these  individuals  were  buried  during 
the  Mississippian  cultural  period  (A.D. 
900-1650).  "The  box  burial  practice  was 
common  in  an  area  generally  bounded 
by  the  Tennessee,  Missouri,  and  Ohio 
Rivers.  It  appears  to  be  most  commonly 
practiced  on  the  Cumberland  Plateau, 
around  Nashville,  TN,  during  the 
Mississippian  period.  Box  graves  in  this 
region  are  attributed  to  the  Middle 
Cumberland  Culture.  Descendants  of 
this  prehistoric  group  have  never  been 
firmly  established.  One  account  of 
Delaware  burial  practice  from  the  18th 
century  .does  closely  match  one  burial 
from  the  Mayberry  site.  However,  at  the 
time  of  first  sustained  European  contact 
in  the  17th  century,  the  tribes  of  the 
Delaware  confederacy  were  located 
along  the  Atlantic  slope  in  the  present- 
day  States  of  Pennsylvania,  New  Jersey. 
New  York,  and  Delaware.  Another  early 
historic  account  links  box  burials  with 
burial  practices  of  the  widespread 
Shawnee  bands  whose  aboriginal  range 
did  extend  into  the  area  of  the  Mayberry 
site.  The  area  is  considered  part  of  the 
traditional  hunting  lands  of  Cherokee 
and  Chickasaw  tribes,  and  ~  according 
to  Chickasaw  representatives  consulted 
on  June  28,  2001  ~  may  have  been  part 
of  the  Chickasaw's  traditional 
homelands  during  the  Mississippian 
cultural  period,  llie  first  documented 
long-term  contact  between  Europeans 
and  Native  Americans  in  the  area 
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occurred  aroimd  A.D.  1700  when  a 
French  trader,  Charles  Charleville, 
began  trading  with  the  Shawnee  at 
French  Lick  in  what  is  now  Nashville, 
TN.  The  Mayberry  site  is  located  within 
die  area  ceded  to  the  United  States  by 
the  Cherokee  on  January  7. 1807,  and  by 
the  Chickasaw  on  September  20, 1816. 

Based  on  the  above-mentioned 
information,  the  superintendent  of 
Natchez  Trace  Parkway  has  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  eight 
individuals  of  Native  American 
ancestry.  The  superintendent  of  Natchez 
Trace  Parkway  also  has  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2),  the  eight 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  hiunan  remains  at  the 
time  of  death  or  later  as  part  of  a  death 
rite  or  ceremony.  Lastly,  the 
superintendent  of  Natdiez  Trace 
Parinvay  has  determined  that,  piusuant 
to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  hiunan  remains 
and  associated  funerary  objects  and  the 
Absentee-Shawnee  Tribe  of  Indians  of 
Oklahoma;  Eastern  Shawnee  Tribe  of 
Oklahoma;  Shawnee  Tribe.  Oklahoma, 
Cherokee  Nation  of  Oklahoma;  Eastern 
Band  of  Cherokee  Indians  of  North 
Carolina;  United  Keetoowah  Band  of 
Cherokee  Indians  of  Oklahoma;  and  the 
Chickasaw  Nation. 

This  notice  has  been  sent  to  officials 
of  the  Absentee-Shawnee  Tribe  of 
Jndians  of  Oklahoma;  Alabama  and 
uiushatta  Tribes  of  Texas;  Alabama- 
Quassarte  Tribal  Town,  Oklahoma; 
Cherokee  Nation  of  Oklahoma; 
Chickasaw  Nation,  Oklahoma; 
Chitimacha  Tribe  of  Louisiana;  Choctaw 
Nation  of  Oklahoma;  Delaware  Tribe  of 
Indians;  Delaware  Nation;  Eastern  Band 
of  Cherokee  Indians  of  North  Carolina; 
Eastern  Shawnee  Tribe  of  Oklahoma; 
Jena  Band  of  Choctaw  Indians, 
Louisiana;  Kialegee  Tribal  Town, 
Oklahoma;  Miccosukee  Tribe  of  Indians 
of  Florida;  Mississippi  Band  of  Choctaw 
Indians,  Mississippi;  Muskogee  (Creek) 
Nation,  Oklahoma;  Poarch  Band  of 
Creek  Indians  of  Alabama;  Seminole 
Nation  of  Oklahoma;  Seminole  Tribe  of 
Florida,  Dania,  Big  Cypress,  Brighton, 
Hollywood  &  Tampa  Reservations; 
Shawnee  Tribe,  Oklahoma;  Stockbridge- 
Munsee  Community  of  Mohican  Indians 
of  Wisconsin;  Thlopthlocco  Tribal 
Town,  Oklahoma;  Tunica*Biloxi  Indian 
Tribe  of  Louisiana;  and  United 
Keetoowah  Band  of  Cherdtee  Indians  of 
Oklahoma.  Representatives- of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  diese  human 


remains  and  associated  funerary  objects 
should  contact  Wendell  Simpson,    ■ 
Superintendent,  Natchez  Trace 
Parkway,  2680  Natchez  Trace  Parkway, 
Tupelo,  MS  38803,  telephone  (662)  680- 
4005,  before  February  7,  2002. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Absentee-Shawnee  Tribe  of  Indians  of 
Oklahoma;  Eastern  Shawnee  Tribe  of 
Oklahoma;  Shawnee  Tribe,  Oklahoma; 
Cherokee  Nation  of  Oklahoma;  Eastern 
Band  of  Cherokee  Indians  of  North 
Carolina;  United  Keetoowah  Band  of 
Cherokee  Indians  of  Oklahoma;  and 
Chickasaw  Nation  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  October  19.  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  02-387  Filed  1-7-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
NaUve  American  Human  Remaine  and 
Aseociated  Funerary  Oliiects  In  tlw 
Posaesaion  of  the  U.S.  Department  of 
ttie  Interior,  National^arli  Service, 
Natctiez  Trace  Paricway,  Tupelo,  MS 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  Sie  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  hiunan 
remains  and  associated  funerary  objects 
in  the  possession  of  the  U.S.  Department 
of  the  Interior,  National  Park  Service, 
Natchez  Trace  Parkway,  Tupelo,  MS. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
National  Park  Service  unit  that  has 
control  or  possession  of  these  Native 
American  human  remains.  The 
Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  National  Park 
Service  professional  staff  in 
consultation  with  representatives  of  the 
Absentee-Shawnee  Tribe  of  Indians  of 
Oklahoma;  Alabama-Coushatta  Tribes  of 
Texas;  Alabama-Quassarte  Tribal  Town, 
Oklahoma;  Cherokee  Nation.  Oklahoma; 


Chickasaw  Nation.  Oklahoma; 
Chitimacha  Tribe  of  Louisiana;  Choctaw 
Nation  of  Oklahoma;  Eastern  Band  of 
Cherokee  Indians  of  North  Carolina; 
Eastern  Shawnee  Tribe  of  Oklahoma; 
Jena  Band  of  Choctaw  Indians, 
Louisiana;  Kialegee  Tribal  Town, 
Oklahoma;  Miccosukee  Tribe  of  Indians 
of  Florida;  Mississippi  Band  of  Choctaw 
Indians,  Mississippi;  Muskogee  (Creek) 
Nation.  Oklahoma;  Poarch  Band  of 
Creek  Indians  of  Alabama;  Seminole 
Nation  of  Oklahoma;  Seminole  Tribe  of 
Florida.  Dania.  Big  Cypress.  Brighton. 
Hollywood  &  Tampa  Reservations; 
Thlopthlocco  Tribal  Town,  Oklahoma; 
Tunica-Biloxi  Indian  Tribe  of  Louisiana; 
and  United  Keetoowah  Band  of 
Cherokee  Indians  of  Oklahoma.  The 
Shawnee  Tribe,  also  known  also  as  the 
"Loyal  Shawnee"  or  "Cherokee 
Shawnee"  a  nonfederally  recognized 
Native  American  group  at  the  time  they 
were  consulted,  has  since  been 
recognized  as  eligible  for  the  special 
programs  and  services  provided  by  the 
United  States  to  Indians  because  of  their 
status  as  Indians  tmder  provisions  of 
P.L.  106-568. 

In  1981,  human  remains  representing 
five  individuals  were  recovered  from 
the  Rock  Creek  site  during  a  legally 
authorized  excavation  by  Memphis 
State  University  imder  contract  with  the 
National  Park  Service.  No  known 
individuals  were  identified.  The  77 
associated  funerary  objects  are 
fir^nents  of  ceramic  jars  and  bowls. 

•ftje  Rock  Creek  site  is  an  open-air 
village  and  midden  located  in  Colbert 
County.  AL.  All  of  human  remains  were 
found  buried  beneath  the  floor  of  living 
areas  or  immediately  adjacent  to 
dwellings,  possibly  in  some  sort  of 
ceremonial  structure.  Ceramic  fragments 
found  associated  with  the  hiunan 
remains  include  examples  of  the 
Mississippi  Plain  and  Dallas  Noded 
pottery  types. 

On  the  oasis  of  the  objects  recovered 
during  the  excavations,  the  Rock  Creek 
site  is  believed  to  have  been  occupied 
during  the  late  Mississippian  period 
(A.D.  1400-1750).  The  Rock  Creek  site 
falls  within  the  area  thought  to  have 
been  occupied  by  the  Chickasaw  when 
DeSoto  camped  near  Tupelo.  MS.  in 
A.D.  1540-1541.  Burial  of  human 
remains  beneath  the  floor  of  living  areas 
is  a  known  Chickasaw  practice.  John 
Adair  also  identifies  the  Shawnee  as 
traveling  through  the  area  in  the  A.D. 
1700-1740  period.  The  Dallas  ceramic 
tradition  has  been  associated  with 
ancestral  Cherokee  peoples. 

Based  on  the  above  mentioned 
information,  the  superintendent  of 
Natchez  Trace  Parkway  has  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1).  the 
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human  remains  listed  above  represent 
the  physical  remains  of  five  individuals 
of  Native  American  ancestry.  The 
superintendent  of  Natchez  Trace 
Parkway  also  has  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2).  the  77 
objects  listed  above  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  a  death 
rite  or  ceremony.  Lastly,  the 
superintendent  of  Natchez  Trace 
Parkway  has  determined  that,  pursuant 
to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Absentee-Shawnee  Tribe  of  Indians  of 
Oklahoma;  Cherokee  Nation  of 
Oklahoma;  Chickasaw  Nation. 
Oklahoma;  Eastern  Band  of  Cherokee 
Indians  of  North  Carolina;  Eastern 
Shawnee  Tribe  of  Oklahoma;  Shawnee 
Tribe.  Oklahoma;  and  United 
Keetoowah  Band  of  Cherokee  Indians  of 
Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Absentee-Shawnee  Tribe  of 
Indians  of  Oklahoma;  Alabama  and 
Coushatta  Tribes  of  Texas;  Alabama- 
Quassarte  Tribal  Town.  Oklahoma; 
Cherokee  Nation.  Oklahoma;  Chickasaw 
Nation,  Oklahoma;  Chitimacha  Tribe  of 
Louisiana;  Choctaw  Nation  of 
Oklahoma;  Eastern  Band  of  Cherokee 
Indians  of  North  Carolina;  Eastern 
Shawnee  Tribe  of  Oklahoma;  Jena  Band 
of  Choctaw  Indians,  Louisiana;  Kialegee 
Tribal  Town,  Oklahoma;  Miccosukee 
Tribe  of  Indians  of  Florida;  Mississippi 
Band  of  Choctaw  Indians.  Mississippi; 
Muskogee  (Creek)  Nation,  Oklahoma; 
Poarch  Band  of  Creek  Indians  of 
Alabama;  Seminole  Nation  of 
Oklahoma;  Seminole  Tribe  of  Florida, 
Dania,  Big  Cypress,  Brighton, 
HoUjrwood  &  Tampa  Reservations; 
Shawnee  Tribe.  Oklahoma; 
Thlopthlocco  Tribal  Town.  Oklahoma; 
Tunica-Biloxi  Indian  Tribe  of  Louisiana; 
and  United  Keetoowah  Band  of 
Cherokee  Indians  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cidturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Wendell  Simpson. 
Superintendent.  Natchez  Trace 
Parkway.  2680  Natchez  Trace  Parkway. 
Tupelo.  MS  38803.  telephone  (662)  680- 
4005.  before  February  7.  2002. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Absentee-Shawnee  Tribe  of  Indians  of 
Oklahoma;  Cherokee  Nation.  Oklahoma; 
Chickasaw  Nation.  Oklahoma;  Eastern 
Band  of  Cherokee  Indians  of  North 


Carolina;  Eastern  Shawnee  Tribe  of 
Oklahoma;  Shawnee  Tribe,  Oklahoma; 
and  United  Keetoowah  Band  of 
Cherokee  Indians  of  Oklahoma. 

Dated:  October  19,  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  02-388  Filed  1-7-02;  8:45  am] 
BtUMG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  inventory  Completion  for 
Klative  American  Human  ftomaina  and 
Aaaociated  Funerary  OI)|ecta  in  ttie 
Poeaeaaion  of  ttw  Oregon  State 
Muaeum  of  Anttiropology,  Eugene,  OR 

AGENCY:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Oregon  State 
Museum  of  Anthropology,  Eugene,  OR. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Oregon  State 
Museum  of  Anthropology  professional 
staff  in  consultation  with 
representatives  of  the  Klamath  Indian 
Tribe  of  Oregon;  the  Bums  Paiute  Tribe 
of  the  Bums  Paiute  Indian  Colony  of 
Oregon;  the  Confederated  Tribes  of  the 
Warm  Springs  Reservation  of  Oregon; 
the  Confederated  Tribes  of  the  Grande 
Ronde  Commimity  of  Oregon;  and  the 
Confederated  Tribes  of  the  Siletz 
Reservation,  Oregon. 

In  1940,  human  remains  representing 
■one  individual  were  donated  to  the 
Oregon  State  Musetun  of  Anthropology 
by  a  person  whose  name  is  withheld.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are  present. 

Museum  records  note  that  a  former 
museum  director,  L.  S.  Cressman, 
attributed  the  remains  to  "Klamath 
Country."  It  is  unknown  at  the  present 
time  whether  "Klamath  Coimtry"  refers 


to  the  Klamath  people  or  to  a  geographic 
locality. 

Based  on  skeletal  evidence,  these 
remains  are  determined  to  be  Native 
American.  The  reference  in  the  museum 
records  to  "Klamath  Country"  suggests 
that  the  remains  were  removed  from 
south-central  Oregon  or  northeastern 
California.  Historical  documents, 
ethnographic  sources,  and  oral  history 
indicate  that  the  Klamath-Modoc. 
Northern  Paiute,  and  Shasta  peoples 
have  occupied  these  areas  since 
precontact  times. 

Based  on  the  above-mentioned 
information,  officials  of  the  Oregon 
State  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  Oregon  State 
Museum  of  Anthropology  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
hiunan  remains  and  the  Klamath  Indian 
Tribe  of  Oregon;  the  Bums  Paiute  Tribe 
of  the  Bums  Paiute  Indian  Colony  of 
Oregon;  the  Confederated  Tribes  of  the 
Warm  Springs  Reseirvation  of  Oregon; 
the  Confederated  Tribes  of  the  Grande 
Ronde  Community  of  Oregon;  and  the 
Confederated  Tribes  of  the  Siletz 
Reservation,  Oregon. 

This  notice  has  been  sent  to  officials 
of  the  Klamath  Indian  Tribe  of  Oregon; 
the  Bums  Paiute  Tribe  of  the  Biuus 
Paiute  Indian  Colony  of  Oregon:  the 
Confederated  Tribes  of  the  Warm 
Springs  Reservation  of  Oregon;  the 
Confederated  Tribes  of  the  Grande 
Ronde  Commimity  of  Oregon;  and  the 
Confederated  Tribes  of  the  Siletz 
Reservation,  Oregon.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  should  contact  C. 
Melvin  Aikins,  Oregon  Stat6  Museum  of 
Anthropology,  1224  University  of 
Oregon,  Eugene.  OR  97403-1224. 
telephone  (541)  346-5115,  before 
Febmary  7,  2002.  Repatriation  of  the 
human  remains  to  the  Klamath  Indian 
Tribe  of  Oregon;  the  Bums  Paiute  Tribe 
of  the  Biuus  Paiute  Indian  Colony  of 
Oregon;  the  Confederated  Tribes  of  the 
Warm  Springs  Reservation  of  Oregon; 
the  Confederated  Tribes  of  the  Grande 
Ronde  Community  of  Oregon;  and  the 
Confederated  Tribes  of  the  Siletz 
Reservation,  Oregon  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 
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Dated:  November  14,  2001. 
Roberto.  Stearns,  j 

Manager.  National  NAGPRA  Program 
[FR  Doc.  02-383  Filed  1-7-02;  8:45  ami 
■LLMO  COOK  4319-70-S  I 


DEPARTMEMT  OF  THE  INTERIOR 

National  Park  Service       { 

Nonce  of  Inventoiy  Completion  for 
Native  American  Human  Remaine  and 
Aaaocialed  Funerary  Ot»iecta  In  tlw 
Poeaeeaion  of  tlw  U.S.  Department  of 
the  Interior.  National  Parte  Service, 
Weetem  Arclieoiogical  and 
Coneervation  Center,  Tucaon,  AZ 

agency:  National  Park  Senrice.  Interior. 
action:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  control  of  the  U.S.  Department  of 
the  Interior.  National  Park  Service. 
Western  Aicheological  and 
Cktnservation  Center,  Tucson.  AZ. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
National  Park  Service  unit  that  has 
control  or  possession  of  these  Native 
American  human  remains.  The 
Manager,  National  NAGPRA  Program  is 
not  responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  National  Park  Service 
professional  staff  in  consultation  with 
representatives  of  the  Gila  River  Indian 
Commimity  of  the  Gila  River  Indian 
Reservation,  Arizona;  Hopi  Tribe  of 
Arizona;  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  and  Zuni  Tribe  of  the 
Zimi  Reservation,  New  Mexico. 
Members  of  the  Ak-Chin  Indian 
Community  of  the  Maricopa  ( Ak  Chin) 
Indian  Reservation,  Arizona,  were 
contacted,  but  did  not  attend  the 
consultation  meeting  and  were 
represented  by  members  of  the  Gila 
River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona. 

In  1959-1960.  human  remains 
representing  13  individiials  were 
recovered  from  4  sites  during  legally 
authorized  excavations  under  the 
direction  of  National  Park  Service 


archeologist  Wesley  L.  Bliss.  The  four 
sites  were  located  along  a  linear  transect 
through  Cibola  and  McKinley  Counties, 
NM,  and  Apache  Coimty,  AZ,  as  part  of 
the  Transwestem  Pipeline  Project.  No 
known  individuals  were  identified. 
Hiunan  remains  representing  two 
individuals  were  recovered  from  the 
TRW  PPL  L-WR-32  site.  The  three 
associated  funerary  objects  are  a  Puerco 
black-on-white  bowl,  and  a  bowl  and 
sherd  of  the  White  Moimd  black-on- 
white  ceramic  type.  Diagnostic  artifacts 
found  associated  with  the  burials 
indicate  that  the  human  remains  were 
buried  during  the  Basketmaker  Hi- 
Pueblo  I  phases  (A.D.  500-950). 

Human  remains  representing  nine 
individuals  were  recovered  from  the 
TRW  PPL  L-WR-39  site.  The  six 
associated  funerary  objects  are  a  Gallup 
black-on-white  pitcher  and  bowl, 
Escavada  black-on-white  pitcher  and 
bowl.  Red  Mesa  black-on-white  duck- 
shaped  pitcher,  and  a  corrugated  style 
ceramic  jar.  Diagnostic  artifacts  found 
associated  with  the  burials  indicate  that 
the  human  remains  were  buried  during 
the  Pueblo  Il-ffl  phases  (A.D.  1100- 
1300). 

Hiunan  remains  representing  one 
individual  were  recovered  from  the 
TRW  PPL  L-WR-43  site.  The  one 
associated  funerary  object  is  a  Puerco 
black-on-red  bowl.  The  diagnostic 
artifact  found  associated  with  the 
burials  indicates  that  the  hiunan 
remains  were  buried  during  the  Pueblo 
m  phase  (A.D.  1250-1300). 

Human  remains  representing  one 
individual  were  recovered  from  the 
TRW  PPL  L-WR-47  site.  Osteological 
documentation  of  the  remains  shows 
cranial  deformation.  No  associated 
funerary  objects  are  present. 

Similarities  in  site  architecture, 
ceramics,  and  other  items  recovered 
from  the  sites  in  Cibola  and  McKinley 
Counties,  NM,  and  Apache  Coimty,  AZ, 
indicate  a  single,  socially  integrated 
early  group  lasting  from  the 
Basketmaker  in  phase  through  Pueblo  III 
phase  (A.D.  500-1300).  The 
archeological  literature  refers  to  this 
conununity  as  a  local  variant  of  the 
widespread  Anasazi  cultural  tradition. 
Cranial  deformation  is  common  to  many 
Anasazi  remains  and  is  believed  to 
reflect  their  widespread  use  of 
cradleboards  to  carry  infants.  A 
combination  of  less  bountiful 
envfronment,  changes  in  the  social 
structure  of  the  community,  and 
drought  are  believed  to  have 
precipitated  rapid  migration  out  of  this 
area  in  the  late  1200s.  Most  researchers 
who  have  worked  in  the  area  have 
concluded  that  these  populations 


moved  to  Zuni  and  Acoma.  Some  of  the 
populations  from  the  western  portion  of 
the  area  may  have  moved  to  Hopi. 
Based  on  the  above-mentioned 
information,  the  manager  of  the  Western 
Archeological  and  Conservation  Center 
has  determined  that,  pursuant  to  43  CFR 
10  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
13  individuals  of  Native  American 
ancestry.  The  manager  of  the  Western 
Archeological  and  Conservation  Center 
also  has  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  10  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  a  death  rite  or  ceremony: 
Lastly,  the  manager  of  the  Western 
Archeological  and  Conservation  Center 
has  determined  that,  pursuant  to  43  CFR 
10.2  (e)  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  the  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Hopi  Tribe  of  Arizona; 
Pueblo  of  Acoma,  New  Mexico,  Pueblo 
of  Santa  Ana,  New  Mexico;  Pueblo  of 
Zia,  New  Mexico;  and  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico. 

This  notice  has  been  sent  to  officials 
of  the  Ak-Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Hopi  Tribe  of  Arizona;  Pueblo 
of  Acoma.  New  Mexico;  Pueblo  of  Santa 
Ana,  New  Mexico;  Pueblo  of  Zia,  New 
Mexico;  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  and  Zuni  Tribe  of  the 
Zimi  Reservation,  New  Mexico. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  George  Teague,  Manager, 
Western  Archeological  and 
Conservation  Center,  National  Park 
Service,  1415  North  6th  Avenue, 
Tucson,  AZ  85705,  telephone  (520)  670- 
•  6501,  extension  235,  before  February  7, 
2002.  Repatriation  of  the  human 
remains  and  associated  funerary  objects 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  November  30, 2001. 
Robert  Steanis, 

Assistant  Director,  Cultural  Resources 
Stewardship  and  Partnerships. 
[FR  Doc.  02-384  Filed  1-7-02;  8:45  am] 
i  CODE  4310-70-« 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Information  Collection  Actlvitiea; 
Propoaed  Collection;  Comment 
Reciueet 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Bureau  of 
Reclamation  (Reclamation)  intends  to 
seek  approval  of  the  following  proposed 
new  information  collection  form  LS-924 
entided  Summary  of  Water 
Requirements  for  Crops  on  Eligible 
Land.  Before  submitting  the  information 
collection  request  to  the  Office  of 
Management  and  Budget  for  approval. 
Reclamation  is  soliciting  comments  on 
specific  aspects  of  that  form. 
DATES:  Comments  on  this  notice  must  be 
received  by  March  11,  2002. 
ADDRESSES:  Address  all  comments 
concerning  this  notice  to  Bureau  of 
Reclamation,  Northern  California  Area 
Office,  Attention:  Donald  A.  Bultema, 
PO  Box  988,  Willows,  California  95988. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  or  a  copy  of  the 
proposed  collection  of  information 
form,  contact  Rita  F.  Hoofard  at  (530) 
934-7069. 

SUPPLEMENTARY  INFORMATION:  Comments 
are  invited  on:  (a)  Whether  the  proposed 
collection  of  inf(»mation  is  necessary 
for  the  proper  performance  of 
Reclamation's  functions,  including 
whether  the  information  will  have 
practical  use;  (b)  the  accuracy  of 
Reclamation's  estimated  time  and  cost 
burdens  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  use,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  increased  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Title:  Summary  of  Water 
Requirements  for  Crops  on  Eligible 
Land. 

Abstract:  Reclamation  developed 
Form  LS-924,  Summary  of  Water 
Rbquirements  for  Crops  Grown  on 
Eligible  Land,  to  facilitate  and 
standardize  the  submission  of  data  from 
the  Sacramento  River  settlement 
contractors  that  divert  water  from 
Sacramento  River  sources.  The 


information  requested  is  required  to 
ensure  the  proper  implementation  of  43 
CFR  426.15  and  the  commingling 
provisions  in  the  Sacramenta  River 
settlement  contracts. 

Description  of  respondents:  There  are 
approximately  44  Sacramento  River 
setftlement  contractors  (individuals/ 
districts)  that  are  required  to  file  Form 
LS-924  for  the  purpose  of  contract 
administration. 

Frequency:  Annually. 

Estimated  completion  time:  An 
average  of  60  minutes  per  respondent. 

Annual  responses:  44  respondents. 

Annual  burden  hours:  44. 

Public  Comments 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  fiom  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosure,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
conunent.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  December  7,  2001. 
Murlin  H.  Coffey, 

Manager,  Property  and  Office  Services. 
(FR  Doc.  02-397  Filed  1-7-02;  8:45  am] 

BILLING  CODE  4310-MN-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Information  Coliection  Acthfitiea; 
Propoeed  Collection;  Comment 
Requeet;  Extension 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  annoimces  that  the  Bureau  of 
Reclamation  (Reclamation)  intends  to 
submit  for  approval  the  following 
Reinstatement  of  an  information 
collection.  Rights-of-Use  Applications. 
Before  submitting  the  information 
collection  request  for  the  Office  of 
Management  and  Budget  for  approval. 
Reclamation  is  soliciting  comments  on 
specific  aspects  of  the  information 
collection. 


DATES:  Comments  on  this  notice  must  be 
received  by  March  11,  2002. 

ADDRESSES:  Address  all  comments 
concerning  this  notice  to  the  Bureau  of 
Reclamation,  Office  of  Policy,  Attention: 
Diane  Trujillo  (D-5300),  PO  Box  25007. 
Denver.  CO  80225-0007. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Trujillo,  303-445-2914. 

SUPPLQIENTARY  INFORMATION:  Comments 
are  invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of 
Reclamation's  functions,  including 
whether  the  information  will  have 
practical  use;  (b)  the  accuracy  of 
Reclamation's  estimated  time  and  costs 
burdens  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  use,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  increased  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Title:  Rights-of-Use  Applications. 

OMB  No.:  1006-0003. 

Abstract:  Reclamation  is  responsible 
for  over  8  million  acres  of  land  in  the 
17  western  States.  Parties  wishing  to  use 
any  of  that  land  must  submit  a  Right-of- 
Use  application.  Reclamation  will 
review  the  application  and  determine 
whether  the  granting  of  the  right-of-use 
is  compatible  with  the  future  uses  of  the 
land.  After  preliminary  review  of  the 
application,  the  applicant  will  be 
advised  of  the  estimated  administrative 
costs  for  processing  the  application.  In 
addition  to  the  administrative  costs,  the 
applicant  will  also  be  required  to  pay  a 
land  use  fee  based  on  the  fair  market 
value  for  such  land  use,  as  determined 
by  Reclamation.  If  the  Right-of-Use 
application  is  for  a  bridge,  building,  or 
other  types  of  major  structure. 
Reclamation  may  require  that  all  plans 
and  specifications  be  signed  and  sealed 
by  a  professional  engineer  licensed  by 
the  State  where  the  work  is  proposed. 
Linear  facilities  such  as  roads, 
pipelines,  and  transmission  lines 
require  a  centerline  survey  of  defining 
of  limits  of  the  requested  right-of-use. 

Description  of  respondents: 
Individuals,  corporations,  companies, 
and  State  and  local  entities  that  desire 
to  use  Reclamation  lands. 

Frequency:  Each  time  a  Right  of  Use 
is  requested. 
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Estimated  completion  time:  An 
ovecage  of  2  hours  per  respondent. 

Annual  responses:  500  respondents. 

Annual  bmden  hours:  1,000., 

Our  practice  is  to  make  comments, 
includLog  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  Thoe  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondmt's  identity  from  public 
disclosure,  as  allo%trable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prmninently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
cnganizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  December  3.  2001. 
EUsabett  Canwvs'AaiTiMMii 
Deputy  Director,  Office  of  Policy. 
(FR  Doc.  02-398  Filed  1-7-02;  8:45  am] 


For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 
EFFECTIVE  DATE:  December  3.  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  DeRosa  Hand  (202-205-3182), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Conunission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 
SUPPtfllENTARY  INFORMATION: 


INTERNATIONAL  TRADE 


[li»eell9adon  Na  731-TA-Mt  (FlnaOl 


CtMrire  FfomCMna 

agency:  United  States  International 
Trade  Commission. 

action:  Scheduling  of  the  final  phase  of 
an  antidmnping  investigation. 


r:  The  Coounission  hereby  gives 
notice  of  the  scheduling  of  the  filial 
phase  of  antidimiping  investigation  No. 
731-TA-932  (Final)  xmder  section 
735(b)  of  the  Tariff  Act  of  1930  (19 
U.S.C  1673d(b))  (the  Act)  to  determine 
whether  an  industry  in  the  United 
States  is  materially  injured  or  . 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-v^ue  imports 
from  China  of  r^""  folding  tables  and 
chairs,  provided  for  in  subheadings 
9401.71.00,  9401.79.00,  and  9403.20.00 
of  the  Harmonind  TarilF  Schedule  of 
the  United  States.^ 


>Far  pnrpoMS  of  this  investigatioa,  the 
Dapartmoit  of  Coaunerea  hw  dofinsd  the  subject 
''M.w^Mn/ii—  as  ssmnbled  and  unassembled  folding 
tatim  and  folding  chain  made  primarily  or 
exchisivriy  from  steel  or  other  metal,  as  described 
below: 

(1)  Assembled  and  imassembied  folding  tables 
made  primarily  or  exclusively  firom  steel  or  other 


metal  ("folding  metal  tables").  Folding  metal  tables 
include  square,  round,  rectangular,  and  any  other 
shapes  with  legs  affixed  with  rivets,  welds,  or  any 
other  type  of  fastener,  and  which  are  made  most 
commonly,  but  not  exclusively,  with  a  hardboard 
top  covered  with  vinyl  or  fabric.  Folding  metal 
tables  have  legs  that  mechanically  fold 
independently  of  one  another,  and  not  as  a  set.  The 
subject  merchandise  is  commonly,  but  not 
exclusively,  packed  singly,  in  multiple  packs  of  the 
same  item,  or  in  five  piece  sets  consisting  of  four 
chairs  and  one  table.  Specifically  excluded  from  the 
scope  of  folding  metal  tables  are  the  following: 
Lawn  fumitiue;  Trays  commonly  referred  to  as  "TV 
trays"  Side  tables:  Child-sized  tables;  Portable 
counter  sets  consisting  of  rectangular  tables  36' 
high  and  matching  stools:  and  Banquet  tables.  A 
b^quet  table  is  a  rectangular  table  with  a  plastic 
or  laminated  wood  table  top  approximately  ZS*  to 
36'  wide  by  46"  to  96'  long  and  with  a  set  of  folding 
legs  at  each  end  of  the  table.  One  set  of  legs  is 
composed  of  two  individual  legs  that  are  affixed 
together  by  one  or  more  cross-braces  using  vrelds 
or  fostening  hardware.  In  contrast,  folding  metal 
tables  have  legs  that  mechanically  fold 
independently  of  one  another,  and  not  as  a  set 

(2)  Assembled  and  unassembled  folding  chairs 
made  primarily  or  exclusively  from  steel  or  other 
metal  ("folding  metal  chairs").  Folding  metal  chairs 
include  chairs  with  one  or  more  craas-taracesi 
regardless  of  shape  or  size,  affixed  to  the  froat  and/ 
or  rear  legs  with  rivets,  welds  or  any  other  type  of 
fostener.  Folding  metal  chairs  include:  those  that 
are  made  solely  of  steel  or  other  metal;  thoae  that 
have  a  back  pad.  a  seat  pqd,  or  both  a  bade  pad  and 
a  seat  pad;  and  those  that  have  seats  or  backs  made 
of  plastic  or  other  materials.  The  subiact 
merchandise  is  commonly,  but  not  eitclusively, 
packed  singly,  in  multiple  packs  of  the  same  item, 
or  in  five  piece  sets  consisting  of  four  chairs  and 
one  table.  Specifically  excluded  bom  the  scope  of 
folding  metal  chairs  are  the  following:  Folding 
metal  chairs  with  a  wooden  back  or  seat,  or  both; 
Lawn  furniture;  Stools;  CSiairs  with  arms;  and 
C3uld-sized  chairs. 


Background 

The  final  phase  of  this  investigation  is 
being  scheduled  as  a  result  of  an 
affirmative  preliminary  determination 
by  the  Department  of  Commerce  that 
imports  of  certain  folding  metal  tables 
and  chairs  from  China  are  being  sold  in 
the  United  States  at  less  than  fair  value 
within  the  meaning  of  section  733  of  the 
Act  (19  U.S.C.  1673b).  The  investigation 
was  requested  in  a  petition  filed  on 
April  27.  2001.  by  MECO  Corporation, 
Greeneville.  TN. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons,  including  industrial  users  of 
the  subject  merchandise  and,  if  the 
merchandise  is  sold  at  the  retail  level, 
representative  consumer  organizations, 
wishing  to  participate  in  the  final  phase 
of  this  investigation  as  parties  must  file 
an  entry  of  appearance  with  the 
Secretary  to  the  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  no  later  than  21 
days  prior  to  the  hearing  date  specified 
in  this  notice.  A  party  that  filed  a  notice 
of  appearance  during  the  preliminary 
phase  of  the  investigation  need  not  file 
an  additional  notice  of  appearance 
during  this  final  phase,  "rhe  Secretary 

will  maintain  a  pubUc  SOrviCO  list 

containing  the  names  and  addresses  of 
all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Limited  DiadoaiiTe  of  BusineM 
Pnqprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  list 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  the  final  phase  of 
this  investigation  available  to 
authorized  applicants  imder  the  APO 
issued  in  the  investigation,  provided 
that  the  application  is  made  no  later 
than  21  days  prior  to  the  hearing  date 
specified  in  this  notice.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  by  19  U.S.C.  1677(9), 
who  are  parties  to  the  investigation.  A 
party  granted  access  to  BPI  in  the 
preliminary  phase  of  the  investigation 
need  not  reapply  for  such  access.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Staff  Kepoit 

The  prehearing  staff  report  in  the  final 
phase  of  this  investigation  will  be 
placed  in  the  nonpublic  record' on  April 
10, 2002,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  §  207.22  of 
the  Commission's  rales. 
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Hearing 

The  Commission  will  hold  a  hearing 
in  connection  with  the  final  phase  of 
this  investigation  beginning  at  9:30  a.m. 
on  April  23.  2002,  at  the  U.S. 
International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  April  15,  2002.  A  nonparty  who 
has  testimony  that  may  aid\he 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  April  18, 
2002,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  by 
§§  201.6(b)(2),  201.13(f),  and  207.24  of 
the  Commission's  rules.  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 
later  than  7  days  prior  to  the  date  of  the 
hearing. 

Written  Submissions 

Each  party  who  is  an  interested  party 
shall  submit  a  prehearing  brief  to  the 
Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 
207.23  of  the  Commission's  rules;  the 
deadline  for  filing  is  April  17.  2002. 
Parties  may  also  file  written  testimony 
in  connection  with  their  presentation  at 
the  hearing,  as  provided  in  §  207.24  of 
the  Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  April  30. 
2002;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 
written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  April  30, 
2002.  On  May  16, 2002,  the  Commission 
will  make  available  to  parties  aU 
information  on  which  they  have  not  had 
an  opporttmity  to  comment.  Parties  may 
submit  final  comments  on  this 
information  on  or  before  May  20,  2002, 
but  such  final  comments  must  not 
contain  new  factual  information  and 
must  otherwise  comply  with  §  207.30  of 
the  Commission's  rules.  All'written 
submissions  must  conform  with  the 
provisions  of  §  201 .8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §  201.6,  207.3,  and 
207.7  of  the  Commission's  rules.  The 


Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  §207.21  of  the  Commission's 
rules. 

Issued:  January  2,  2002. 

By  order  of  the  Commission. 
Donna  R.  Koehnke, 
Secretary. 
[FR  Doc.  02-393  Filed  1-7-02;  8:45  am) 

BHJJNG  COOE  7a20-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Comprelienshw 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  consent  decree  in  United 
States  and  State  of  Marine  v.  A&S 
Motors,  Inc.,  et  al..  Civil  Nos.  01-238- 
B,  was  lodged  on  November  30,  2001 
with  the  United  States  District  Coiul  for 
the  district  of  Maine. 

The  proposed  consent  decree 
embodies  an  agreement  with  60 
potentially  responsible  parties,  pursuant 
to  section  107  of  CERCLA,  42  U.S.C. 
9607,  to  pay  $155,281,  in  aggregate,  in 
reimbiursement  of  past  response  costs  at 
the  Hows  Comer  Superfimd  Site  in 
Plymouth,  Maine.  A  total  of  $128,748  of 
these  amoimts  will  be  paid  to  the 
United  States  and  the  balance  will  be 
paid  to  the  State  of  Maine. 

The  monies  paid  by  the  settling 
defendants  imder  the  consent  decree  is 
to  reimburse  past  and  futiue  costs 
incurred  and  to  be  incurred  at  the  Site. 
The  consent  decree  provides  the  settling 
defendants  with  releases  for  civil 
liability  for  EPA's  and  the  State's  past 
and  future  response  costs  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
frt)m  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natuiral  Resources  Division,  U.S. 


Department  of  Justice,  PO  Box  7611, 
Washington.  DC  20044-7611,  and 
should  refer  to  United  States  and  State 
of  Maine  v.  AB-S  Motors.  Inc.,  et  al.,  DOJ 
Ref  No.  90-11-3-1733/2. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  99  Franklin  Street.  2nd 
Floor,  Bangor,  ME  04401,  and  at  the 
Region  I  Office  of  the  Environmental 
Protection  Agency,  Region  I  records 
Center,  1  Congress  Street,  Suite  1100, 
Boston,  MA  02114-2023.  A  copy  of  the 
proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  PO  Box  7611. 
Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amoimt  of  $22.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Ronald  G.  Gluck, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-363  Filed  1-7-02;  8:45  am] 

BaUNC  CODE  44410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Dscrse 
Under  ttw  Comprshenshw 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  the  Departmental 
Policy.  28  CFR  50.7  and  section  122(d) 
of  the  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  notice  is  hereby  given 
that  a  Consent  Decree  in  United  States 
v.  Cytec  Industries,  Inc.,  Ford  Motor 
Company,  SPS  Technologies,  Inc.  and 
TI  Automotive  Systeins  Corp.,  Civil 
Action  No.  Ol-CV-6109.  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Pennsylvania  on 
December  6,  2001.  This  Consent  Decree 
resolves  certain  claims  of  the  United 
States'  against  Cytec  Industries,  Inc., 
Ford  Motor  Company,  SPS 
Technologies,  Inc.,  and  TI  Automotive 
Systems  Corp.  ("Settling  Defendants") 
tmder  sections  106  and  107(a)  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9606  and 
9607(a).  The  Consent  Decree  requires 
the  Settling  Defendants  to  perform 
remedial  work  at  the  Site  consisting  of 
all  Operable  Unit  2  response  activities 
(as  defined  in  the  Decree)  and  to 
reimbiuse  the  Superfund  for  past 
response  costs  in  the  amoimt  of  $7 
million  and  to  pay  future  response  costs 
for  the  Boarhead  Farms  Superfimd  Site 
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located  in  Bridgeton  Township, 
Pennsylvania. 

The  Department  of  Justice  will  accept 
written  comments  on  the  [»t>posed 
Consent  Decree  for  thirty  (30)  days  from 
the  date  of  publication  of  this  notice. 
Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natiiral  Resources 
Division,  Department  of  Justice,  PO  Box 
7611,  Ben  Franklin  Station,  Washington, 
DC  20044  and  refer  to  United  States  v. 
Cytec  Industries,  Inc.,  Ford  Motor 
Company,  SPS  Technologies,  Inc..  and 
TI  Automotive  Systems  Corp.,  DOJ  #  90- 
11-2-06036/2. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  OfBce  of 
the  United  States  Attorney,  Eastern 
District  of  Pennsylvania,  615  Chestnut 
Street,  Philadelphia,  PA  19106  and  at 
EPA  Region  m,  1650  Arch  Street, 
Philadelphia,  PA  19103.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  mail  bom  the  U.S. 
Department  of  Justice,  Consent  Decree 
Library,  PO  Box  7611,  Washington,  DC 
20044-7611.  When  requesting  a  copy  of 
the  proposed  Consent  Decree,  please 
enclose  a  check  to  cover  the  twenty-five 
cents  per  page  reproduction  costs 
payable  to  the  "Consent  Decree  Library" 
in  the  amount  of  $23.25  (for  Decree 
without  appendices)  or  $29.00  (for 
Decree  with  appendices),  and  please 
reference  United  States  v.  Cytec 
Industries,  Inc.,  Ford  Motor  Company, 
SPS  Technologies.  Inc.,  and  TI 
Automotive  Systems  Corp.,  DOJ  No.  90- 
11-2-06036/2. 

Catfaerine  McCabe,  I 

Deputy  Chief,  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division,  Department  of  Justice. 
(FR  Doc.  02-364  Filed  1-7-02;  8:45  am] 
CODE  441*-1S-«i 


DEPARTMENT  OF  JUSTICE 

NoIlM  of  Lodging  of  Conoent  Decree 
Pursuant  to  the  Comprahonalve 
Envlronwiantal  Reaponaa, 
Companaation  and  UabilRy  Act 

In  accordance  with  Departmental 
policy,  28  CFR  §0.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Phillips  Petroleum 
Company,  et  al..  No.  3:00-CV-620-J- 
25c  (M.D.  Fla.)  was  lodged  on  November 
19, 2001,  with  the  United  Stated  District 
Court  for  the  Middle  District  of  Florida. 
The  consent  decree  settles  the  United 
States'  claims  against  numerous 
defendants,  as  well  as  counterclaims 
and  third  party  claims  against  the 
United  States,  under  sections  107  and 
113  of  the  Comprehensive 


Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9607  and  9613, 
for  past  response  costs  incurred  in 
connection  the  Bill  Johns  Waste  Oil 
Superfund  Site  in  Jacksonville,  Florida. 
Under  the  proposed  decree  the 
defendants,  and  the  United  States  as  a 
coimter  defendant,  would  reimburse  the 
Superfund  $1 ,450.000.00  out  of 
$2,611,662.86  in  past  costs.  The 
contribution  of  the  settling  federal 
agencies  is  $140,184.00. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530,  and 
should  refer  the  United  States  v.  Phillips 
Petroleum  Company  et  al..  No.  3:00- 
CV-620-J-25C  (M.D.  Fla.)  and  DOJ#  90- 
11-3-07139. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Middle  District  of 
Florida  200  W.  Forsyth  Street,  Suite  700 
Jacksonville,  Florida  32201  and  the 
Region  4  Office  of  the  Environmental 
Protection  Agency,  61  Forsyth  Street, 
SW.,  Atlanta,  GA  30303.  A  copy  of  the 
proposed  consent  decree  may  also  be 
obtained  by  mail  bom  the  Consent 
Decree  Library,  PO  Box  7611, 
Washington.  DC  20044-7611.  In 
requesting  a  copy  please  refer  to  the 
referenced  case  and  enclose  a  check  in 
the  amount  of  $7.00  (25  cents  per  page 
reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Ellen  M.  Mahan, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
(FR  Doc.  02-360  Filed  1-7-02;  8:45  am] 

BHJJNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conaant  Dacraa 
Under  the  Resource  Conservation  and 
Recovery  Act  ("RCRA") 

Consistent  with  Departmental  policy, 
28  CFR  50.7,  notice  is  hereby  given  that 
on  December  20,  2001,  a  proposed 
Consent  Decree  in  United  States  et  al.  v. 
Precision  Fabricating  and  Cleaning  Co. 
Inc.,  Civil  Action  No.  6:99-CF-1529- 
ORL-22DAB  was  lodged  with  the 
United  States  District  Court  for  the 
Middle  District  of  Florida. 
-  In  this  action  the  United  States  sought 
injunctive  relief  and  penalties  against 
Precision  Fabricating  and  Cleaning  Co., 


Inc.  ("PFC")  pursuant  to  the  Solid 
Waste  Disposal  Act,  as  amended  by  the 
Resource  Conservation  and  Recovery 
Act  ("RCRA")  section  7003,  42  U.S.C. 
6973;  and  the  Safe  Drinking  Water  Act 
("SDWA")  section  1431,  42  U.S.C.  300i. 
The  United  States  sought  to  enjoin  PFC 
to  comply  with  an  Administrative  Order 
issued  by  EPA  on  September  30, 1996, 
in  order  to  abate  an  imminent  and 
substantial  endangerment  to  public 
health,  welfare,  and  the  environment 
connected  with  the  contamination  of 
soil  and  groundwater  at  PFC's  Facility  at 
3975  East  Railroad  Avenue,  Sharpes, 
Brevard  County,  Florida.  The  United 
States  also  sought  civil  penalties  for 
Defendant's  violations  of  the 
Administrative  Order  pursuant  to 
section  7003(b)  of  RCRA,  42  U.S.C. 
6973(b),  and  section  1431  of  the  SDWA, 
42  U.S.C.  300i. 

The  Complaint  was  amended  to 
include  claims  by  the  State  of  Florida 
which  sought  to  enjoin  Defendant  to 
comply  with  Consent  Orders  OGC  No. 
89-0257  (dated  September  8, 1989)  and 
No.  91-0825  (dated  December  12, 1991) 
and  to  comply  with  Postclosure  permit 
No.  HF05-214090  (dated  May  20, 1999). 

The  proposed  Consent  Decree,  which 
settles  the  liability  of  PFC,  for  violations 
alleged  in  the  Amended  Complaint, 
provides  that  PFC  will  perform  the 
environmental  remedy  at  the  Site 
estimated  to  cost  $1.1  to  $1.4  million,  as 
set  forth  in  the  Remedial  Measures  Plan 
incorporated  by  reference  in  and 
attached  to  the  Decree.  Under  the 
Decree,  PFC  will  also  pay  to  the  United 
States  a  penalty  of  $75 ,000. 

Tlie  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resoiuces 
Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  v.  Precision  Fabricating  and 
Cleaning  Co..  D.J.  Ref.  90-7-1-891. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  400  North  Tampa 
Street,  Suite  3200,  Tampa,  Florida 
33602,  and  at  the  U.S.  EPA  Region  IV, 
61  Forsyth  Street,  Atlanta,  Georgia 
30303.  A  copy  of  the  proposed  Consent 
Decree  may  also  be  obtained  by  mail 
bom  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice. 
Washii^on,  DC  20044-761 1 .  hi 
requesting  a  copy,  please  enclose  a 
check  in  Sie  amoimt  of  $52.00  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library.  In 
requesting  a  copy  exclusive  of  exhibits, 
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please  enclose  a  check  in  the  amount  of 
$16.75  payable  to  the  Consent  Decree 
Library. 

Walker  B.  Smith, 

Deputy  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-365  Filed  1-7-02;  8:45  am] 

BRUNG  CODE  4410-1S-4I 


DEPARTMENT  OF  JUSTiCE 

Notice  of  Lodging  of  Conaant  Decree 
Pursuant  to  the  OMnprahanaive 
Environmental  Response, 
Companaation  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Rentokil  Initial 
Environmental  Services,  et  al.,  No.  00- 
0395-BH-S  (S.D.  Ala.)  was  lodged  on 
December  21,  2001.  with  the  United 
States  District  Court  for  the  Southern 
District  of  Alabama.  The  consent  decree 
settles  claims  against  Rentokil  Initial 
Environmental  Services,  Inc. 
("Rentokil"),  Saraland  Apartments,  Ltd., 
The  Roar  Company,  The  Estate  of  Robert 
S.  Coit  (deceased)  and  Meador 
Contracting  Company  under  section  107 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9607.  in 
connection  with  the  Redwing  Carriers, 
Inc.,  (Saraland)  Superfmid  Site  located 
Saraland,  Alabama  (the  "Site").  The 
consent  decree  requires  Rentokil  to 
perform  the  remedial  action  at  the  Site 
and  the  settling  defendants  will 
contribute,  in  cash  or  through  the 
performance  of  the  remedy,  at  least 
$9.26  million  of  $10.9  in  total  Site  costs. 
The  consent  decree  also  resolves  the 
United  States'  claims  for  treble  punitive 
damages  and  fines  against  Rentokil  and 
Saraland  Apartments,  Ltd.  pursuant  to 
section  107(c)(3),  42  U.S.C.  9607(c)(3) 
and  section  106(b),  42  U.S.C.  9606(b). 
Finally,  the  consent  decree  provides  for 
full  payment  of  Saraland's  debt,  secured 
by  the  Site,  to  the  United  States    . 
Department  of  Housing  and  Urban 
Development  (HUD);  provided  the 
payment  does  not  exceed  $500,000.  The 
settling  defendants  are  also  settling 
claims  among  themselves  through  the 
consent  decree. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington.  DC  20530,  and   . 


should  refer  to  United  States  v.  Rentokil 
Initial  Environmental  Services,  et  al.. 
No.  00-0395-BH-S  (S.D.  Ala.)  and  DOJ# 
90-11-2-635/1. 

The  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney,  Southern  District  of 
Alabama  63  Royal  Street,  Suite  600, 
Mobile,  Alabama  36602  and  the  Region 
4  Office  of  the  Environmental  Protection 
Agency,  61  Forsyth  Street,  SW.,  Atlanta, 
GA  30303.  A  copy  of  the  proposed 
consent  decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
PO  Box  7611,  Washington,  DC  20044- 
7611.  In  requesting  a  copy  please  refer 
to  the  referenced  case  and  enclose  a 
check  in  the  amoimt  of  $45.25  (25  cents 
per  page  reproduction  costs),  payable  to 
the  Consent  E)ecree  Library. 

Ellen  M.  Mahan, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-361  Filed  1-7-02;  8:45  am) 

BILLING  COOE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conaant  Dacraa 
Purauant  to  the  Comprehanaive 
Environmental  Reaponaa, 
Companaation,  and  Liability  Act 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  V.  Square  D  Co.,  Civ.  A.  01-CV- 
6048,  was  lodged  on  December  4,  2001 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Pennsylvania. 
The  Consent  Decree  resolves  the  claims 
of  the  United  States  imder  section  107 
of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  against  Square  D  Co.  for 
reimbiu^ement  of  $138,193,  one 
hundred  percent  of  outstanding 
response  costs  inculred  in  responding  to 
contamination  at  the  Rodale 
Manufacturing  Superfund  Site  ("the 
Site")  located  in  the  Borough  of 
Emmaus,  Lehigh  County,  Pennsylvania. 
The  Commonwealth  of  Pennsylvania  is 
also  a  party  to  the  Consent  Decree, 
which  will  reimburse  the 
Commonwealth  for  all  its  past  and 
future  response  costs. 

The  Consent  Decree  also  requires 
Square  D  Co.  to  pay  all  future  response 
costs  not  inconsistent  with  the  National 
Contingency  Plan  and  to  finance  and  to 
perform  remedial  work  at  the  Site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  not  less  than 
thirty  (30)  days  frtim  the  date  of  this 
publication,  comments  relating  to  the 
proposed  Consent  Decree.  Comments 


should  be  addressed  to  the  Assistant 
Attorney  General  for  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Square  D.  Co.  (Ol-CV-6048),  DOJ  Ref. 
#90-11-2-06943. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  615  Chestnut  Street,  Suite 
1250,  Philadelphia,  PA,  19106,  and  at 
the  Region  III  Office  of  the 
Environmental  I*rotection  Agency,  1650 
Arch  Street,  Philadelphia,  Pennsylvania 
19103.  A  copy  of  the  proposed  Consent 
Decree  may  be  obtained  by  mail  from 
the  Consent  Decree  Library,  Department 
of  Justice,  PO  Box  7611.  Washington, 
DC  20044-7611.  In  requesting  a  copy 
from  the  Consent  Decree  Library,  please 
refer  to  the  referenced  case  and  enclose 
a  check  in  the  amount  of  $23.25  (25 
cents  per  page  reproduction  cost), 
payable  to  the  Consent  Decree  Library. 

Robert  Brook, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division,  United  States 
Department  of  Justice,  PO  Rox  7611, 
Washington,  DC  20044-761 1 . 
(FR  Doc.  02-362  Filed  1-7-02:  8:45  am] 

BILUNQ  COOC  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminlatration 

importer  of  Controllad  Subatancaa; 
Notica  of  Ragiatration 

By  Notice  dated  March  14,  2001,  and 
published  in  the  Federal  Register  on 
April  4.  2001,  (66  FR  17930),  Noramco 
of  Delaware,  Inc.,  500  Old  Swedes 
Landing  Road,  Wilmington,  Delaware 
19801,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Opium,  raw  (9600) 

Poppy  Straw  Concentrate  (9670) 

11 
II 

The  firm  intends  to  import  the  listed 
controlled  substances  for  the  bulk 
manufactiue  of  other  controlled 
substances. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Noramco  of  Delaware, 
Inc.  to  import  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  and  with  United  States 
obligations  under  int«national  treaties. 
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conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  DEA  has 
investigated  Noramco  of  Delaware,  Inc., 
on  a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 
company's  compliance  widi  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  Section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations,  Section 
1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  December  21,  2001 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 

IFR  Doc.  02-416  Filed  1-7-02;  8:45  am] 
BaXMS  CODE  44ie-0»-ll 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Adminietration 

Manutactwer  of  Controlled 
Subetancee;  NoUce  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  May  1,  2001, 
OraSure  Technologies,  Inc.,  1745  Eaton 
Avenue,  Bethlehem,  Pennsylvania 
18018,  made  application  by  letter  to  the 
Drug  Enforcement  Administration 
(DEA)  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Alphamethadol  (9605)  

i 

1 

Benzoytecgonine  (9180) .. 
Morphine  (9300)  

....!.... 

II 
H 

The  firm  plans  to  bulk  manufactiue 
the  listed  controlled  substances  to  be 
used  in-house  to  manufacture  other 
controlled  substances. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufactiire  such  substances 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 


Federal  Register  Representative  (CCR), 
and  must  he  filed  no  later  than  March 
11, 2002. 

Dated:  December  2 1 .  2001 . 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  02-420  Filed  1-7-02;  8:45  am) 

BILUNG  CODE  4410-M-M 

DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  §  1301.33(a)  of  Title  21  of 
the  Code  of  Federal  Regulations  (CFR), 
this  is  notice  that  on  April  10,  2001, 
Polaroid  Corporation,  1265  Main  Street, 
Building  W6,  Waltham,  Massachusetts 
02454,  made  application  to  the  Drug 
Enforcement  Administration  (DEA)  for 
registration  as  a  bulk  manufacturer  of  2, 
5-dimethoxyamphetamine  (7396),  a 
basic  class  of  controlled  substance  listed 
in  Schedule  I. 

The  firm  plans  to  manufacture  bulk  2, 
5-dimethoxyamphetanune  for 
conversion  into  a  non-controlled 
substance. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  re^stration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator, 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  filed  no  later  than  March 
11, 2002. 

Dated:  December  21,  2001. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
[FR  Doc.  02-421  Filed  1-7-02;  8:45  am] 

BtUJNG  CODE  4410-0»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  notice  dated  August  9,  2001,  and 
published  in  the  Federal  Register  on 
August  10,  2001,  (66  FR  42240),  Sigma 
Aldrich  Research  Biochemicals,  Inc., 
Attn:  Richard  Milius,  1-3  Strathmore 


Road,  Natick,  Massachusetts  01760, 
made  application  by  renewal  to  the 
Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Cathinooe  (1235) 

1 

Methcathinone  (1237) 

1 

Aminorex  (1585)  

1 

Alpha-EthyHryptamine  (7249) 

1 

Lysergic  acid  diethylamide 

1 

(7315). 

Tetrahydrocannabinols  (7370) .... 

1 

4-Bromo-2.  5- 

1 

dimethoxyamphetamine  (7391). 

4-Bro(no-2,  5- 

1 

dimethoxyphenethylamine 

(7392). 

2,  5-DimettK>xyamphetamine 

1 

(7396). 

3,4- 

1 

Methytenedioxyamphetamine 

(7400). 

N-Hydioxy-3,  4- 

1 

methytenedioxyamphetamine 

(7402). 

3,  4-Methylenedioxy-N- 

1 

ethylamphetamine  (7404). 

3.4- 

1 

Methytenedioxymethampheta- 

mine  0^405). 

1-{(2-Thienyl) 

1 

cydohexyljpiperidine  (7470). 

Heroin  (9200)          

1     - 

NonnoTDhine  (9313)  

1 

Amohetamine  (1100)  

II 

Methamphetamine(1105)  

II 

Phenyteydohexylamine  (7460)  ... 

II 

Phervcydidine  (7471) 

II 

Cocaine  (9041) 

II 

Codeine  (9050) 

II 

Diprenorphine  (9058) 

II 

Benzoytecogonine  (9180) 

II 

LevomethOTDhan  (9210)  

II 

Levorphanol  (9220)  

II 

Mependine  (9230)  

II 

Metazodne  (9240) 

II 

Methadone  (9250)   

II 

Morphine  (9300)  — 

II 

Thebaine  (9333)  

II 

Canfentanil  (9773) 

II 

Levo-alphacetylmethadol  (LAAM) 

II 

(9648).    ' 

Fentanyl  (9801)  

II 

The  firm  plans  to  manufacture  the 
listed  controlled  substances  for 
laboratory  reference  standards  and 
neurochemicals. 

DEA  has  considered  the  factors  in 
Title  21,  United  States  Code,  Section 
823(a)  and  determined  that  the 
registration  of  Sigma  Aldrich  Research 
Biochemicals,  Inc.  to  manufacture  the 
listed  controlled  substances  is 
consistent  with  the  public  interest  at 
this  time.  DEA  has  investigated  Sigma 
Aldrich  Research  Biochemicals,  Inc.  on 
a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
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These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  secujity  systems,  audits  of  the 
company's  records,  verffication  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  backgroimd  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  December  28,  2001. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-415  Filed  1-7-02;  8:45  am) 


BILLING  COOE.44tO-08-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

Bureau  of  Justice  Statistics;  Agency 
Information  Collection  AcUvMee: 
Proposed  Collection;  Comment 
Request 

ACllON:  Notice  of  information  collection 
under  review:  Annual  Parole  Survey, 
Annual  Probation  Survey,  and  Annual 
Probation  Survey  (Short  Form). 

The  Department  of  Justice,  Office  of 
Justice  Programs,  Biueau  of  Justice 
Statistics,  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  This  proposed  information 
collection  is  published  to  obtain 
comments  firom  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty  days"  until 
March  11,  2002. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions  or 
additional  information,  please  contact 
Lauren  Glaze,  (202)  305-9628,  or  via 
facsimile  at  (202)  307-1463,  Bureau  of 
Justice  Statistics,  Office  of  Justice 
Programs,  U.S.  Department  of  Justice, 
810  7th  Street,  NW,  Washington,  DC 
20531. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
variety  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
Revision  of  currently  approved 
collection. 

(2)  The  title  of  the  Form/Collection: 
Annual  Parole  Survey,  Annual 
Probation  Survey,  and  Annual  Probation 
Survey  (Short  Form). 

(3)  The  agency  form  number  and  the 
applicable  component  of  the 
Department  sponsoring  the  collection: 
Forms:  CJ-7;  CJ-8;  and  CJ-8A. 
Corrections  Statistics,  Bureau  of  Justice 
Statistics,  Office  of  Justice  Programs, 
United  States  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
to  respond,  as  well  as  a  brief  abstract: 
Primary:  State  Departments  of 
Corrections  or  State  probation  and 
Parole  authority.  Others:  The  Federal 
Biueau  of  Prisons,  city  and  county 
courts  ^nd  probation  officers  for  which 
a  central  reporting  authority  does  not 
exist.  For  the  CJ-7  form,  54  central 
reporters  (two  State  jurisdictions  in 
dlalifomia  and  one  each  from  the 
remaining  States,  the  District  of 
Colimibia,  the  Federal  Bureau  of 
Prisons,  and  one  local  authority) 
responsible  for  keeping  records  on 
parolees  will  be  asked  to  provide 
information  for  the  following  categories: 

(a)  As  of  January  1,  2002  and 
December  31,  2002,  the  number  of  adult 
parolees  under  their  jurisdiction; 

(b)  The  nimiber  of  adults  entering 
parole  diiring  2002  through 
discretionary  release  frx>m  prison, 
mandatory  release  from  prison,  or 
reinstatement  of  parole; 

(c)  The  number  of  adults  released 
from  parole  during  2002  through 
successful  completion,  incarceration, 
transfer  to  another  parole  jurisdiction, 
or  death; 

(d)  Whether  adult  parolees  supervised 
out  of  State  have  been  included  in  the 
total  number  of  parolees  on  December 


31,  2.002,  and  the  number  of  adult 
parolees  supervised  out  of  State; 

(e)  As  of  December  31,  2002,  the 
number  of  male  and  female  parolees 
imder  their  jiuisdiction; 

(f)  As  of  December  31 ,  2002,  the 
number  of  white  (not  of  Hispanic 
origin),  black  (not  of  Hispanic  origin), 
Hispanic  or  Latino,  American  Indian  or 
Alaska  Native,  Asian  or  Pacific  Islander, 
or  additional  categories  in  their 
information  systems; 

(g)  As  of  December  31,  2002,  the 
number  of  adult  parolees  under  their 
jurisdiction  with  a  sentence  of  more 
than  one  year,  or  a  year  or  less; 

(h)  AsofDecemher  31,  2002,  the        « 
number  of  adult  parolees  under  their 
jiirisdiction  who  were  active,  inactive, 
absconders,  or  supervised  out  of  state; 

(i)  As  of  Decemoer  31,  2002,  the 
number  of  adult  parolees  imder  their 
jurisdiction  who  were  supervised 
following  a  discretionary  release,  a 
mandatory  release,  a  special  conditional 
release,  or  other  type  of  release  itom. 
prison; 

(j)  Whether  the  parole  authority 
operated  an  intensive  supervision 
program,  a  program  involving  electronic 
monitoring,  or  had  any  parolees 
enrolled  in  a  program  that  approximates 
a  bootcamp,  and  the  nimiber  of  adult 
parolees  in  each  of  the  programs  as  of 
December  31, 2002;  and 

(k)  Of  the  adult  parolees  who  died 
between  January  1  and  December  31, 
2002,  the  niunfaier  of  deaths  by  gender 
and  the  number  of  deaths  by  race. 

For  the  CJ-8  form,  333  reporters  (one 
from  each  State,  the  District  of 
Columbia,  and  the  Federal  Bureau  of 
Prisons;  and  295  from  local  authorities) 
responsible  for  keeping  reccwds  on 
probations  will  be  asked  to  provide 
information  for  the  following  categories: 

(a)  As  of  January  1,  2002  and 
December  31,  2002,  the  number  of  adult 
probationers  imder  their  jurisdiction; 

(b)  The  number  of  adults  entering 
probation  diiring  2002  with  and  without 
a  sentence  to  incarceration; 

(c)  The  number  of  adults  discharged 
from  probation  during  2002  through 
successful  completion,  incarceration,  a 
detainer  or  warrant,  transfer  to  another 
parole  jurisdiction,  and  death; 

(d)  Whether  adult  parolees  supervised 
out  of  State  have  been  included  in  the 
total  number  of  parolees  on  December 
31,  2002,  and  the  nimiber  of  adult 
parolees  supervised  out  of  State; 

(e)  As  of  December  31,  2002,  the 
number  of  male  and  female  probationers 
under  their  jurisdiction; 

(f)  As  of  December  31,  2002,  the 
number  of  white  (not  of  Hispanic 
origin),  black  (not  of  Hispanic  origin), 
Hispanic  or  Latino,  American  Indian  or 
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Alaska  Native.  Asian  or  Pacific  Islander, 
or  additional  categories  in  their 
information  system; 

(g)  As  of  December  31.  2002.  the 
niunber  of  adult  probationers  under 
their  jurisdiction  who  were  sentenced 
for. a  felony,  misdemeanor,  or  other 
oBease  type; 

(h)  As  of  December  31,  2002.  the 
number  of  adult  probationers  who  had 
as  their  most  serious  offense  a  drug  law 
violation,  driving  while  intoxicated. 
other  traffic  offense,  or  domestic 
violence  offiense. 

(i)  Whether  the  probation  authority 
Supervised  any  probations  held  in  local 
j&ils.  prisons,  or  an  INS  holding  facility, 
and  the  number  of  adult  probationers 
held  in  each  on  December  31,  2002; 

(j)  As  of  December  31,  2002,  the 
number  of  adult  probationers  imder 
their  jiuisdiction  who  had  entered 
probation  with  a  direct  sentence  to 
probation,  a  split  sentence  to  probation, 
a  suspended  sentence  to  incarceration, 
or  a  suspended  imposition  of  sentence; 

(k)  As  of  December  31,  2002,  the 
number  of  adult  probationers  under 
their  jurisdiction  who  were  active, 
inactive,  absconders,  or  supervised  out 
of  state;  and 

(1)  WThether  the  probation  authority 
operated  an  intensive  supervision 
program,  a  program  involving  electronic 
monitoring,  or  had  any  probationers 
enrolled  in  a  program  that  approximates 
a  bootcamp,  and  the  number  of  adult 
probationers  in  each  of  the  programs  as 
of  December  31 ,  2002. 

(m)  Whether  the  probation  authority 
contracted  out  to  a  private  agency  for 
supervision,  and  the  niunber  of 
probationers  supervised  by  a  private 
agency  that  were  included  in  the  total 
population  on  December  31,  2002. 

For  the  CJ-SA  form,  150  reporters 
(firom  local  authorities)  responsible  for 
keeping  records  on  probationers  will  be 
asked  to  provide  information  for  the 
following  categories: 

(a)  As  of  January  1.  2002  and 
December  31,  2002,  the  number  of  adult 
probationers  imder  their  jurisdiction; 

(b)  The  number  of  adults  entering 
probation  and  discharged  from 
probation  during  2002; 

(c)  As  of  December  31,  2002,  the 
number  of  male  and  female  probationers 
under  their  jiuisdiction;  and 

(d)  As  of  December  31,  2002,  the 
number  of  adult  probationers  under 
their  jurisdiction  who  were  sentenced 
for  a  felony,  misdemeanor,  or  other 
offense  type.  The  Biueau  of  Justice 
Statistics  uses  this  information  in 
published  reports  and  for  the  U.S. 
Congress,  Executive  Office  of  the 
President,  practitioners,  researchers. 


students,  the  media,  and  others 
interested  in  criminal  justice  statistics. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amoimt  of  time 
needed  for  an  average  respondent  to 
respond:  Five  himdred  and  thirty-seven 
respondents  each  taking  an  average  1.17 
hours  to  respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  Six  hundred  and  fifty  six 
annual  burden  hours. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer.  Deputy 
Clearance  Officer.  United  States 
Department  of  Justice,  Information 
Management  and  Seciuity  Staff,  Justice 
Management  Division,  Suite  1600,  601 
D  Street,  NW,  Washington,  DC  20530,  or 
via  facsimile  at  (202)  514-1590. 

Dated:  December  31,  2001. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 
States  Department  of  Justice. 
(FR  Doc.  02-427  Filed  1-7-02;  8:45  am) 

BILLING  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importation  of  Controlled  Substances; 
Notice  of  Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)),  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufactiuer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  imder  Section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  August  17,  2001,  Cerilliant 
Corporation,  14050  Summit  Drive,  Suite 
121,  PO  Box  80189,  Austin,  Texas 
78708-0189,  made  application  by 
renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 


4-Bromo-2,  5- 

dimetnoxyamphetamine  (7391). 
4-Bromo-2,  5- 

dimethoxyphenethylamine 

(7392). 
4-Methyl-2,  5- 

dimethoxyamphetamine  (7395). 

2,  5-Dimethoxyamphetamine 
(7396). 

3,  4-Methylenedioxyamphetamine 

(7400). 

3.  4-Methylenedioxy-N- 

ethylamphetamine  (7404). 

3.  4- 

Methylenedioxymethamphetam- 
ine  (7405). 

4-Methoxyamphetamine(7411)  ... 

Psilocybin  (7437) 

Psilocyn  (7438) 

Heroin  (9200) 

Pholcodine  (9314)  ; 

Amphetamine  (1100) 

Methamphelamlne  (1105)  

Amobarbital  (2125) 

Pentobarbital  (2270) 

Cocaine  (9041) 

Codeine  (9050) 

Etorphlne  (9056) 

Dthydrocodeine  (9120) 

Oxycodone  (9143) v 

Hydromorphone  (9150)  

Benzoylecgonine  (9180) 

Ethylmorphine  (9190)  

Meperidine  (9230) 

Methadone  (9250) 

Dextropropoxyphene,   bulk  (non- 
dosage  forms)  (9273). 

Morphine  (9300) 

Thebaine  (9333) 

Levo-alphacetylmethadol  (9648)  .. 

Oxymorphone  (9652)  


Drug 

Cathinone  (1235) 

Methcathinone  (1237)  

N-Ethytamphetamine  (1475)  

Gamma      hydroxybutyric      acid 
(2010). 

Ibogaine  (7260)  

Tetrahydrocannabinols  (7370)  

Mescaline  (7381) 


Schedule 


Schedule 


The  firm  plans  to  import  small 
quantities  of  the  listed  controlled 
substances  for  the  manufacturer  of 
analytical  reference  standards. 

Any  manufacturer  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 
controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  the  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC. 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  February  7,  2002. 

This  procedure  is  to  be  conducted 
simultaneously  with  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c).  (d).  (e),  and  (f).  As  noted 
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in  a  previous  notice  at  40  FR  43745—46 
(September  23, 1975),  all  applicants  for 
registration  to  import  the  basic  classes 
of  any  controlled  substances  in 
Schedule  I  or  II  are  and  will  continue  to 
be  required  to  demonstrate  to  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  E)rug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a),  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  December  21,  2001. 
Laura  M.  Nagel, 

Deputy  Assistant  Adminstrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration . 

[FR  Doc.  02-419  Filed  1-7-02;  8:45  am) 
BHJJNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Importer  of  Controlled  Substances; 
Notice  of  Registration 

By  Notice  dated  July  31,  2001,  and 
published  in  the  Federal  Register  on 
August  10,  2001,  (66  FR  42239)  Chattem 
Chemicals,  Inc.,  3801  St.  Elmo  Avenue, 
Building  18,  Chattanooga,  Tennessee 
37409,  made  applications  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  an  importer  of 
the  basic  classes  of  controlled 
substances  listed  below: 


Drug 

Schedule 

Methamphetamine(1105)  

Phenylacetone  (8501)  

II 
II 

The  firm  plans  to  import  the 
phenylacetone  to  manufacture 
methamphetamine  and  amphetamine 
and  to  import  racemic 
methamphetamine  for  resolution  into 
the  d-  and  1-  steroisomers. 

No  comments  or  objections  have  been 
received  regarding  these  controlled 
substances.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Chattem  Chemicals,  Inc. 
is  consistent  with  the  public  interest 
and  with  United  States  obligations 
under  international  treaties, 
conventions,  or  protocols  in  effect  on 
May  1, 1971,  at  this  time.  DEA  has 
investigated  Chattem  Chemicals,  Inc.  on 
a  regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  audits  of  the 
company's  records,  verification  of  the 


company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  background  and  history. 

Therefore,  pursuant  to  section  1008(a) 
of  the  Controlled  Substances  Import  and 
Export  Act  and  in  accordance  with  Title 
21,  Code  of  Federal  Regulations, 
§  1301.34,  the  above  firm  is  granted 
registration  as  an  importer  of  the  basic 
classes  of  controlled  substances  listed 
above. 

Dated:  December  21,  2001. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
[FR  Doc.  02-417  Filed  1-7-02;  8:45  am] 

BILLING  COOE  441(M»-M 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  May  14,  2001,  and 
published  in  the  Federal  Register  on 
May  30.  2001.  (66  FR  29344). 
Mallinckrodt,  Inc.,  MalHnckrodt  & 
Second  Streets,  St.  Louis,  Missouri 
63147,  made  application  by  renewal  to 
the  Drug  Enforcement  Administration 
(DEA)  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Tetrahydrocannabinols  (7370)  

Dihydromorphine  (9145) 

Amphetamine  (1100) 

Methylphenidate  (1724) 

Cocaine  (9041) 

Codeine  (9050) 

Diprenorphlne  (9058)  

Etorphlne  Hydrochloride  (9059)  ... 

DIhydrocodeine  (9120) 

Oxycodone  (9143) 

Hydromorphone  (9150)  

Diphenoxylate  (9170)  

Hydrocodone  (9193) 

Levorphand  (9220)  , 

Meperidine  (9230)  

Methadone  (9250) 

Methadone^intermediate  (9254)  ... 
Dextropropoxyphene,   bulk  (non- 
dosage  forms)  (9273). 

Morphine  (9300) 

Thebaine  (9333)  

Opium  extracts  (9610) 

Opium  fluid  extract  (9620) 

Opium  tincture  (9630)  

Opium  powdered  (9639)  

Opium  granulated  (9640)  

Levo-alphacetylmettiadol  (9648)  .. 

Oxyrruirphone  (9652)  

Noroxymorphone  (9668) 

Alfentanil  (9737) 

Sultentanil  (9740)  

Fentanyl  (9801)  


Schedule 


The  firm  plans  to  manu&cture  the 
controlled  substances  for  distribution  as 
bulk  products  to  its  customers. 

No  comments  or  objections  were 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
section  823(a)  and  determined  that  the 
registration  of  Mallinckrodt.  Inc.  to 
manufacture  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  a  Mallinckrodt,  Inc.  on  a 
regular  basis  to  ensure  that  the 
company's  continued  registration  is 
consistent  with  the  public  interest. 
These  investigations  have  included 
inspection  and  testing  of  the  company's 
physical  security  systems,  verification 
of  the  company's  compliance  with  state 
and  local  laws,  and  a  review  of  the 
company's  background  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as  a  bulk 
manufacturer  of  the  basic  classes  of  the 
controlled  substances  listed  above  is 
granted. 

Dated:  December  21.  2001. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control.  Drug  Enforcement 
Administration. 
[FR  Doc.  02-418  Filed  1-7-02:  8:45  am) 

BILLMO  CODE  441(M»-M 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

AGENCY:  Medicare  Payment  Advisory 

Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Conunission  will  hold  its 
next  public  meeting  on  Wednesday. 
January  16,  2002,  and  Thursday.  January 
17,  2002,  at  the  Ronald  Reagan  Building, 
International  Trade  Center,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC.  The  meeting  is  tentatively 
scheduled  to  begin  at  10  a.m.  on  January 
16,  and  at  9  a.m.  on  January  17. 

Topics  for  discussion  include:  Should 
Medicare  payments  take  into  account 
other  payers'  behavior?;  assessing 
payment  adequacy  and  updating 
Medicare  payments  for  physician 
services,  outpatient  dialysis  services, 
inpatient  and  outpatient  hospital 
services,  skilled  nursing  facility  care, 
and  home  health  services,  measuring 
changes  in  input  prices  in  traditional 
Medicare;  Medicare+Choice;  adjusting 
for  local  differences  in  resident  training 
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costs,  and  assessing  the  Medicare 
benefit  package. 

Agendas  will  be  mailed  on  January  8, 
2002.  The  final  agenda  will  be  available 
on  the  Commission's  Web  site 
[www.MedPAC.gov). 

ADDRESSES:  MedPAC's  address  is:  1730 

K  Street.  NW.  Suite  800,  Washington, 

DC  20006.  The  telephone  number  is 

(202)  653-7220. 

FOR  FURTHER  MFORMATION  CONTACT: 

Diane  Ellison,  Office  Manager.  (202) 

653-7220. 

Murray  N.  Koas. 

Executive  Director 

[FR  Doc.  02-368  Filed  1-7-02;  8:45  am] 

■LUNQCOOEi 


NATIONAL  AERONAUTICS  AND 
SPACE  A0MMSTRAT10N 

maOem:  (02-002)] 

NoIlM  Of  Agency  Report  Rtnn*  Under 


Affected  Public:  Business  or  otfan  tat- 
profit;  Federal  Goveroment,  state,  local 
or  tribal  govemmaaL 

Number  of  Respondents:  25. 

Responses  Per  Respondent:  2. 

Annual  Responses:  50. 

Hours  Per  Request:  Approximately  % 

hr. 
Annual  Burden  Hours:  29. 
Frequency  of  Report:  On  occasion. 


agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
action:  Notice  of  Agency  report  forms 
under  0MB  review. 

summary;  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Uw  104-13, 44 
U.S.C.  3506(c)(2)(A)).  This  information 
collection  provides  records  of 
accountability,  responsibility,  transfer,, 
location,  and  disposition  of  radioactive 
materials. 

DATES:  Comments  on  this  proposal 
should  be  received  within  30  calendar 
days  from  the  date  of  this  publication. 
ADDRESSES:  All  comments  should  be 
addressed  to  Desk  Officer  for  NASA; 
Office  of  Information  and  Regulatory 
Affairs;  Office  of  Management  and 
Budget;  Room  10236;  New  Executive 
Office  Building;  Washingtcm.  DC,  20503. 

FOR  FURTHER  MFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202)  358-1372. 

Title:  Radioactive  Material  Transfer 
Receipt 

OhW  Number:  2700-0007. 

TVpe  (preview:  Extension. 

N»sd  and  Uses:  NASA  Johnson  Space 
Center  is  required  by  faderal  law  to  keep 
records  of  the  receipt,  transfer,  and 
disposal  of  radioactive  items  and 
information  on  accountability, 
responsibility,  transfiar,  disposition,  and 
location. 


DavidB.l 

Deputy  Chief  Infonnation  C^cer,  Office  c/ 
the  Administmta: 

[FR  Doc.  02-378  Filed  1-7-02;  8:45  am] 
BNJJNG  cooe  7S1«-m-V 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  NoUco;  Appllcallons  and 
Amendments  to  Fiellity  OperaHng 
Licensee  Involving  No  Slgnifle«l 
Hazards  ConeMsrallons 

LBackgroimd 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commissian 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  die 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act  Tliis  provision  grants  die 
Commission  the  authority  to  issue  and 
make  unmediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Comniission  of  a 
request  for  a  hearins  from  any  person. 

Tliis  biweeldy  noftioe  indudes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December  7, 
2001.  dirough  December  27, 2001.  Hie 
last  biweeldy  notice  was  published  on 
December  26, 2001  (66  FR  64461). 


Notice  of  Conaideralion  offtaaanoe  of 
Amendments  to  Facility  Opeialliig 
Licenses,  Prepoeed  No  Stgnfflcant 
Hazards  Coiisideraiion  DetenalnattnM, 
and  Oppoitniilty  far  a  Hsariag 

The  Commission  has  made  a 
proposed  determination  that  die 
following  amendment  requests  involve 
no  significant  hazards  considerstiop. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  mat  cmeration 
of  the  facility  in  accordance  wim  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  coosequences  of  an 
accident  previously  evahiatsd;  or  (2) 
create  the  possibility  of  a  new  or 


difiierent  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shovm  below. 

The  Commission  is  seeldng  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considared  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  exan^)le,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  die 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  considwation.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commissian 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commissian 
expects  that  the  need  to  take  this  acticm 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Sravices,  Office  of 
Administration,  U.S.  Nuclear  Rsgulatoiy 
Commission,  Washington,  DC  20555- 
0001,  and  should  dto  the  publication 
date  and  page  number  of  diis  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  Nordi.  11545  Rodcville 
Pike,  Rockville,  Kfaryland  from  7:30 
a.m.  to  4:15  p.m.  Federal  woricdays. 
Copies  of  written  comments  may  be 
examined  at  the  NRC  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  The  filing  of 
requests  for  a  hearing  and  petitions  far 
leave  to  intervene  is  discussed  below. 

By  February  7, 2002 ,  the  licensee 
may  file  a  request  far  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
a^ded  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  nvritten  request 
for  a  hearing  and  a  petition  far  lesve  to 
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intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  shoiild 
consult  a  current  copy  of  10  CFR  2.714 
which  is  available  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor)  Rockville,  Maryland.  Publicly 
available  records  will  be  accessible 
electronically  from  the  Agencywide 
Document  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  U  a  request  for 
a  hearing  or  petition  for  leave  to 
intervene  is  filed  by  the  above  date,  the 
Commission  or  an  Atomic  Safety  and 
Licensing  Board,  designated  by  the 
Commission  or  by  the  Chairman  of  the 
Atomic  Safety  and  Licensing  Board 
Panel,  will  rule  on  the  request  and/or 
petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  die 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  die  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  coiiference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner. 


shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration^the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Branch, 
or  may  be  delivered  to  the 
Commission's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor)  Rockville, 
Maryland,  by  the  above  date.  A  copy  of 
the  petition  should  also  be  sent  to  the 
Office  of  the  General  Coimsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and  to  the 
atiomey  for  the  licensee. 


Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of  . 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  availaMe  for 
public  inspection  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor)  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Intertfet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-nn./adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  if  there 
are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdc@nrc.gov. 

Ckilvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  Nos.  50-31 7  and  50-318.  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request 
November  19,  2001. 

Description  of  amendments  request: 
The  proposed  amendments  would 
change  the  Loss  of  Feedwater  Flow 
analysis  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR).  The  current 
analysis  contained  several  non- 
conservative  assumptions,  which  would 
be  corrected  by  the  reanalysis.  These 
corrections  include:  incorporating  a 
single-failure  of  the  Auxiliary  Feedwater 
System,  including  steam  generator 
blowdown,  accounting  for  the  change  in 
density  of  water  once  the  feedwater  flow 
has  stopped,  and  assuming  sludge 
deposition  in  the  steam  generators.  Also 
assumed  in  the  analysis  is  the 
installation  of  a  modification  to  isolate 
steam  generator  blowdown  on  an 
auxiliary  feedwater  actuation  signal  and 
an  operator  action  to  adjust  the  auxiliary 
feedwater  flow  after  the  event  initiation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 
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1.  Does  the  amendment  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  amendments  would 
modify  several  assumptions  in  the  UFSAR 
Loss  of  Feedwater  Flow  analysis  to  more 
accurately  reflect  the  plant  response  to  the 
event.  The  significant  changes  to  the  accident 
include  the  addition  of  an  operator  action  to 
increase  auxiliary  feedwater  (AFW)  flow  and 
the  implementation  of  an  automatic  steam 
generator  blowdown  isolation  following  the 
event  initiation.  These  changes  do  not  aifect 
any  accident  initiators  or  precursors  because 
they  only  alter  the  operation  of  the  plant 
following  the  accident  initiation.  Thus,  the 
proposed  amendments  do  not  increase  the 
probability  of  occurrence  of  any  previously 
analyzed  accidents.  In  addition,  besides  the 
aforementioned  changes,  the  proposed 
amendments  would  not  alter  any  design 
parameter,  condition,  equipment 
configuration,  or  manner  in  which  Calvert 
Cliffs  Units  1  and  2  are  operated. 
Furthermore,  the  proposed  modifications  do 
not  alter  or  prevent  the  ability  of  existing 
structures,  systems,  or  components  to 
perform  their  intended  safety  or  accident- 
mitigating  functions  depicted  in  the  UFSAR. 
The  proposed  modifications  to  the  analysis 
account  for  a  single-failure  and  update  the 
assumptions  to  more  recent  standards.  With 
these  changes,  the  plant  continues  to  meet 
the  current  acceptance  criteria.  Therefore,  the 
proposed  amendments  do  not  involve  a 
significant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  The  proposed  amendments  alter  the 
design  function  of  the  steam  generator 
blowdown  valves  to  isolate  upon  receipt  of 
an  auxiliary  feedwater  actuation  system 
signal.  The  isolation  of  the  steam  generator 
blowdown  will  not  create  the  possibility  of 
a  new  or  a  different  kind  of  accident  because 
blowdown  isolation  already  occurs  on  a  high 
radiation  signal  or  a  containment  spray 
actuation  signal.  The  operator  action  to 
increase  AFW  flow  only  alters  the  operation 
of  the  AFW  in  the  conservative  direction. 
The  other  changes  to  the  accident  analysis  do 
not  alter  any  design  parameter,  condition, 
equipment  configuration,  or  manner  in 
which  the  units  are  operated.  Furthermore, 
none  of  the  changes  alter  or  prevent  the 
ability  of  structures,  systems,  or  components 
to  perform  their  intended  safety  or  accident 
mitigating  functions.  Accordingly,  the 
proposed  amendment  does  not  create  any 
new  or  different  kind  of  accident  fi-om  any 
accident  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  proposed  amendments  do  not 
change  any  design  parameter,  safety  limit,  or 
acceptance  criteria.  However,  the 
amendments  do  change  an  analysis 
methodology.  This  change,  performed  with 
the  objective  of  imposing  conservative 
assumptions  on  the  accident  analysis,  keeps 
the  accident  within  the  acceptance  criteria 
for  anticipated  operational  occurrences. 
Therefore,  operation  in  accordance  with  the 


proposed  amendment  will  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  the  NRC  staffs  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
proposed  amendment  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ]ay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  L.  Raghavan, 
Acting. 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  No.  50-318.  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  2,  Calvert 
County,  Maryland 

Date  of  amendment  request: 
November  19,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
provide  a  one-time  extension,  firom  10  to 
14  days,  of  the  allowed  outage  time 
(AOT)  for  one  train  of  the  Control  Room 
Emergency  Ventilation  System  (CREVS) 
to  be  inoperable  due  to  the  emergency 
power  supply  being  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below: 

1.  Does  the  amendment  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  amendment  would  allow 
a  one-time  extension  of  the  AOT  of  one  train 
of  the  CREVS.  Since  the  CREVS  is  an 
accident  mitigation  system,  the  AOT 
extension  would  not  affect  any  accident 
initiators  or  precursors.  Therefore,  the  AOT 
extension  would  not  increase  the  probability 
of  an  accident  previously  evaluated. 
Similarly,  since  the  consequences  of  a 
design-hasis  accident  coincident  with  a 
failure  of  the  redundant  CREVS  train  during 
a  14-day  outage  are  the  same  as  those  during 
the  already  approved  10-day  outage,  the 
proposed  change  does  not  increase  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  The  proposed  amendment  does  not 
affect  accident  initiators  or  precursors 
because  the  CREVS  is  not  being  modified  nor 
will  any  imusual  operator  actions  be 
required.  The  CREVS  is  not  an  accident 
initiator,  but  is  an  accident  mitigator. 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  diSarent 
kind  of  accident  from  any  accident 
previously  evaluated. 


3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  proposed  amendment  would  allow 
a  one-time  extension  of  the  AOT  of  one  train 
of  the  CREVS  from  the  currently  allowed  10 
days  to  14  days.  This  action  decreases  the 
margin  of  safety.  However,  based  upon  the 
licensee's  management  of  plant  risk,  the 
change  increases  the  Core  Damage  Frequency 
(CDF)  and  Large  Early  Release  Frequency 
(LERF)  to  less  than  the  Regulatory  Guide 
1.174  criteria  of  lE-6  per  reactor  year  for 
CDF  and  lE-07  per  reactor  year  for  LERF. 
Therefore,  the  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety.  , 

Based  on  the  NRC  staffs  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
proposed  request  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington.  DC  20037. 

NRC  Section  Chief:  L.  Raghavan, 
Acting. 

Carolina  Power  &■  Light  Company,  et  al.. 
Docket  Nos.  50-325  and  50-324, 
Brunswick  Steam  Electric  Plant  (BSEP), 
Units  1  and  2,  Brunswick  County,  North 
Carolina 

Date  of  amendments  request: 
November  26,  2001. 

Description  of  amendments  request: 
The  proposed  amendments  will  add 
Teclmical  Specification  5.5.12.f, 
"Programs  and  Manuals,  Primary 
Containment  Leakage  Rate  Testing 
Program."  This  addition  will  provide  a 
one-time  exception  to  the  frequency  of 
the  performance-based  leakage  rate 
testing  program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  license  amendments  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  Technical 
Specification  5.5.12  provides  a  one-time 
extension  to  the  testing  frequency  for 
containment  integrated  leakage  rate  (i.e.. 
Type  A)  testing.  The  existing  10-year  test 
interval  is  based  on  past  test  performance. 
The  proposed  Technical  Specification  change 
will  extend  the  Type  A  testing  frequency  to 
15  years,  one  mondi  from  the  last  Type  A  test 
for  Unit  1  and  to  15  years  for  Unit  2.  The 
proposed  Technical  Specification  change 
does  not  involve  a  physical  change  to  the 
plant  or  a  change  in  the  manner  in  which  the 
plant  is  operated  or  controlled.  The  primary 
mntainmAnt  is  designed  to  provide  an  - 
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essentially  leak  tight  barrier  against  the 
uncontrolled  release  of  radioactivity  to  the 
environment  for  postulated  accidents.  As 
such,  the  primary  containment  does  not 
involve  the  prevention  or  identification  of 
any  precursors  of  an  accident.  Therefore,  the 
proposed  Technical  Specification  change 
does  not  involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated. 

The  proposed  change  involves  only  a  one- 
time change  to  the  interval  between  Type  A 
containment  leakage  tests.  Type  B  and  C 
containment  leakage  testing  will  continue  to 
be  performed  at  the  frequency  currently 
required  by  the  BSEP  Technical 
Specifications.  As  documented  in  NUREG- 
1493,  "Performance-Based  Containment 
Leakage-Test  Program,"  industry  experience 
has  shown  that  Type  B  and  C  containment 
leakage  tests  have  identified  a  very  large 
percentage  of  containment  leakage  paths  and 
that  the  percentage  of  containment  leakage 
paths  that  are  detected  only  by  Type  A 
testing  is  very  small.  In  fact,  an  analysis  of 
.144  integrated  leak  rate  tests  results, 
including  23  failures,  found  that  no  failures 
were  due  to  containment  liner  breach. 
NUREG-1493  also  concluded,  in  part,  that 
reducing  the  frequency  of  Type  A 
containment  leakage  rate  testing  to  once  per 
20  years  was  found  to  lead  to  an 
imperceptible  increase  in  risk.  The  BSEP, 
Unit  1  and  2  test  history  and  risk-based 
evaluation  of  the  proposed  extension  to  the 
Type  A  test  frequency  supports  this 
conclusion.  The  design  and  construction 
requirements  of  the  primary  containment, 
combined  with  the  containment  inspections 
performed  in  accordance  with  the  American 
Society  of  Mechanical  Engineers  (ASME) 
Code,  Section  XI  and  the  Maintenance  Rule 
(i.e.,  10  CFR  50.65)  provide  a  high  degree  of 
assurance  that  the  primary  containment  will 
not  degrade  in  a  manner  that  is  detectable 
only  by  Type  A  testing.  Therefore,  the 
proposed  Technical  Specification  change 
does  not  involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  license  amendments  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  to  the  Technical 
Specification  5.5.12  involves  a  one-time 
extension  to  the  testing  interval  for  Type  A 
containment  leakage  rate  testing.  The 
primary  containment  and  the  testing 
requirements  invoked  to  periodically 
demonstrate  the  integrity  of  the  primary 
containment  exist  to  ensure  the  ability  to 
mitigate  the  consequences  of  an  accident. 
The  primary  containment  and  its  associated 
testing  requirements  do  not  involve  the 
prevention  or  identification  of  any  precursors 
of  an  accident.  The  proposed  chaiige  to  the 
Type  A  leakage  rate  testing  frequency  does 
not  involve  any  physical  changes  being  made 
to  the  facility.  In  addition,  the  proposed 
changes  to  the  Type  A  leakage  rate  testing 
frequency  [do]  not  change  the  operation  of 
the  plants  such  that  a  new  failure  mode 
involving  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  is  created.  Therefore, 


the  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  license  amendments  do 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  extension  to  the  Type  A 
testing  frequency  will  not  significantly 
reduce  the  margin  of  safety.  The  NUREG- 
1493  generic  study  of  the  effects  of  extending 
containment  leakage  testing  found  that  a  20- 
year  extension  for  Type  A  leakage  testing 
resulted  in  an  imperceptible  increase  in  risk 
to  the  public.  NUREG-1493  found  that, 
genericaily.  the  design  containment  leakage 
rate  contributes  a  very  small  amount  to  the 
individual  risk  and  that  the  decrease  in  Type 
A  testing  frequency  would  have  a  minimal 
[effect]  on  this  risk  since  most  potentia^l 
leakage  paths  are  detected  by  Type  B  and  C 
testing.  The  proposed  change  involves  only 
an  extension  of  the  frequency  for  Type  A 
containment  leakage  testing;  the  overall 
primary  containment  leakage  rate  limit 
specified  by  Technical  Specifications  is  being 
maintained.  Type  B  and  C  containment 
leakage  testing  will  continue  to  be  performed 
at  the  frequency  currently  required  by  the 
BSEP  Technicjd  Specifications.  The  regular 
containment  inspections  being  performed  in 
accordance  with  the  ASME,  Section  XI,  and 
the  Maintenance  Rule  (i.e..  10  CFR  50.65) 
provide  a  high  degree  of  assurance  that  the 
containment  will  not  degrade  in  a  manner 
that  is  only  detectable  by  Type  A  testing.  In 
addition,  the  on-line  containment  monitoring 
capability  that  is  inherit  to  [a]  boiling  water 
reactor  using  an  inert  containment 
atmosphere  allows  for  the  detection  of  gross 
containment  leakage  that  may  develop  during 
power  operation.  The  combination  of  these 
factors  ensures  that  the  margin  of  safety  is 
maintained.  Therefore,  the  proposed  license 
amendments  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  ilappears  that  the  three 
standanB  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
R&leigh,  North  Carolina  27602. 

NRC  Section  Chief:  Richard  P. 
Correia. 

FirstEnergy  Nuclear  Operating 
Company.  Docket  No.  50-440,  Perry 
Nuclear  Power  Plant,  Unit  1,  Lake 
County,  Ohio 

Date  of  amendment  request. 
December  5,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  incorporates 
Teclmical  Specification  Task  Force 
.(TSTF)  Standard  Technical 
Specification  Traveler,  TSTF-364, 


Revision  0,  "Revision  to  Technical 
Specification  Bases  Control  Program  to 
Incorporate  Changes  to  10  CFR  50.59." 
The  proposed  change  deletes  reference 
to  the  term  "unreviewed  safety 
qyestion,"  and  replaces  it  with  the 
phrase  "requires  NRC  approval 
pursuant  to  10  CFR  50.59." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  is  consistent  with  the 
changes  described  in  TSTF  change  TSTF- 
364,  "Revision  to  Technical  Specification 
Bases  Control  Program  to  Incorporate 
Changes  to  10  CFR  50.59."  Specifically,  the 
proposed  change  deletes  the  reference  to  the 
term  "unreviewed  safety  question"  as 
defined  in  10  CFR  50.59  {pre-1999  revision) 
and  replaces  it  with  the  phrase  "requires    • 
NRC  approval  pursuant  to  10  CFR  50.59." 
The  deletion  of  the  definition  of  "unreviewed 
safety  question"  was  approved  by  the  NRC  in 
the  current  revision  of  the  10  CFR  50.59 
regulation  (October  1999).  Changes  to  the 
Technical  Specification  Bases  will  still  be 
evaluated  in  accordance  with  the 
requirements  of  10  CFR  50.59.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  is  to  an 
administrative  program.  The  change  does  not 
involve  any  physical  modifications  to  the 
facility  nor  add  new  equipment.  The 
methods  of  plant  operation  have  not  been 
altered.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  is  administrative  in 
nature,  based  upon  the  current  version  of  10 
CFR  50.59  regulation.  Changes  to  the 
Technical  Specification  Bases  will  still  be 
evaluated  by  10  CFR  50.59.  The  proposed 
change  has  no  direct  impact  upon  any  plant 
safety  analyses.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
.  licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  E. 
O'Reilly,  Attorney, 
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FirstEnergy  Corporation,  76  South  Main 
Street,  Akron,  OH  44308 

NRC  Section  Chief:  Anthony  J. 
Mendiola. 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station,  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  amendment  request:  October 
19,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  by 
the  following:  (1)  Implement 
programmatic  controls  for  radiological 
effluent  technical  specifications  in  the 
Administrative  Controls  section  of  the 
TSs,  (2)  relocate  existing  procedural 
details  to  licensee-controlled  dociunents 
or  new  programs  to  accommodate  the 
incorporation  of  Generic  Letter  89-01 
and  relevant  portions  of  the  Improved 
Standard  Technical  Specifications 
{NUREG-1433),  and  (3)  update  the 
references  to  oirrent  regulatory 
requirements  such  as  those  set  forth  in 
10  CFR  20.1-20.262  and  10  CFR 
20.1001-20.2402. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
Ucensee  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  reviewed 
the  licensee's  analysis  and  has 
performed  its  own.  which  is  presented 
below: 

1.  Does  the  amendment  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  amendment  does  not 
affiect  accident  initiators  or  precursors 
because  it  does  not  alter  any  design 
parameter,  condition,  equipment 
configuration,  or  manner  in  which  the  imit 
is  operated.  Furthermore,  it  does  not  alter  or 
prevent  the  ability  of  existing  structures, 
systems,  or  components  to  perform  their 
intended  safety  or  accident-mitigating 
functions  depicted  in  the  Updated  Final 
Safety  Analysis  Report.  The  proposed 
amendment  is  administrative  and  it  only 
alters  the  format  and  location  of 
programimatic  controls  and  procedural 
details.  These  changes  will  not  prevent  the 
unit  to  continue  to  comply  with  applicable 
regulatory  requirements.  As  a  result,  the 
proposed  amendment  will  not  alter  the 
conditions  or  assumptions  used  in  previous 
accident  analyses.  Therefore,  operation  in 
accordance  with  the  proposed  amendment 
will  not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  The  proposed  amendment  does  not 
affect  accident  initiators  or  precursors 


because  it  does  not  alter  any  design 
parameter,  condition,  equipment 
configuration,  or  manner  in  which  th&unit 
is  operated.  Furthermore,  it  does  not  alter  or 
prevent  the  ability  of  structures,  systems,  or 
components  to  perform  their  intended  safety 
or  accident  mitigating  functions. 
Accordingly,  the  proposed  amendment  does 
not  create  any  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  proposed  amendment  does  not 
change  any  design  parameter,  analysis 
methodology,  safety  limits  or  acceptance 
criteria.  It  is  administrative  as  outlined 
above,  with  the  objective  to  assure  continued 
compliance  with  applicable  regulatory 
requirements  governing  the  radiation 
protection  plan,  radioactive  effluents, 
radioactive  sources,  and  radiological 
environmental  monitoring.  Therefore, 
operation  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  the  NRC  staffs  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
proposed  amendment  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington  DC 
20005-3502. 

NRC  Section  Chief:  L.  Raghavan, 
Acting. . 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station.  Unit  No.  1  (NMP-1), 
Oswego  County,  New  York 

Date  of  amendment  request:  October 
26,  2001. 

Description  of  amendment  request: 
Section  6.0  of  the  Technical 
Specifications  (TSs)  delineates^e 
required  administrative  controls, 
including  plant  management 
responsibilities,  station  organization, 
staff  qualifications  and  training,  review 
and  audit  activities,  procedtires, 
reporting  requirements,  record 
retention,  radiation  area  control,  and 
various  plant  programs.  The  licensee 
proposed  an  amendment  to  refvise        ^ 
Section  6.0  of  the  TSs  to  make  it 
consistent  with  its  coimterpart.  Section 
5.0,  of  the  Nine  Mile  Point  Nuclear 
Station.  Unit  No.  2  (NMP-2)  TSs.  The 
NMP-2  TSs  was  fully  converted  to  the 
format  and  style  of  the  Improved 
Standard  Technical  Specifications 
(NUREG-1433  and  NUREG=^1434)  by 
Amendment  No.  91,  dated  February  15. 
2000.  While  NMP-1  and  NMP-2  are  of 
different  reactor  designs,  the 
administrative  controls  are.  by 
necessity,  either  identical  or  very 
similar.  Consistency  of  administrative 


controls  between  the  two  imits  is 
essential  to  avoid  confusion  and  to 
improve  efficiency. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis,  and 
performed  its  own,  which  is  presented 
below: 

1.  Does  the  amendment  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  amendment  is 
concerned  only  with  administrative  controls, 
and  does  not  affect  accident  initiators  or 
precursors  because  it  does  not  alter  any 
design  parameter,  condition,  equipment 
configuration,  or  manner  in  which  NMP-1  is 
operated.  Furthermore,  it  does  not  alter  or 
prevent  the  ability  of  existing  structures, 
systems,  or  components  to  perform  their 
intended  safety  or  accident-mitigating 
functions  depicted  in  the  Updated  Final 
Safety  Analysis  Report.  The  proposed 
amendment  only  affects  the  administrative 
controls  in  accordance  with  NUREG— 1433 
and  NUREG-1434.  These  changes  will  not 
prevent  NMP-1  to  continue  to  comply  with 
applicable  regulatory  requirements.  As  a 
result,  the  proposed  amendment  will  not 
alter  the  conditions  or  assumptions  used  in 
previous  accident  analyses.  Therefore, 
operation  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  The  proposed  amendment  does  not 
affect  accident  initiators  or  precursors 
because  it  does  not  alter  any  design 
parameter,  condition,  equipment 
configuration,  or  manner  in  which  the  unit 
is  operated.  Furthermore,  it  does  not  alter  or 
prevent  the  ability  of  structiues,  systems,  or 
components  to  perform  their  intended  safety 
or  accident  mitigating  functions. 
Accordingly,  the  proposed  amendment  does 
not  create  any  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 

.     No.  The  proposed  amendment  does  not 
change  any  design  parameter,  analysis 
methodology,  safety  limits  or  acceptance 
criteria.  It  is  administrative  as  outlined 
above,  with  the  objective  to  assure  continued 
compUance  with  applicable  regulatory 
requirements  governing  the  various  topics  of 
administrative  controls.  Therefore,  operation 
in  accordance  with  the  proposed  amendment 
will  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  NRC  staffs  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  Statisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
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proposed  amendment  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn, 
1400  L  Street,  NW..  Washington.  DC 
20005-3502. 

NRC  Section  Chief:  L.  Raghavan 
(Acting). 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Cariyon  Nuclear  Power  Plant  (DCPP). 
Unit  Nos.  1  and  2,  San  Luis  Obispo 
County.  California 

Date  of  amendment  requests:  October 
17,  2001. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  modify  Technical  Specification 
3.9.4,  "Contaiimient  Penetrations,"  to 
allow  the  equipment  hatch,  both 
persoimel  air  lock  doors  and  both 
emergency  air  lock  doors  to  remain 
open,  and  penetration  flow  path(s) 
providing  direct  access  from  the 
contaiimient  atmosphere  to  the  outside 
atmosphere  to  be  unisolated  tmder 
administrative  control,  during  core 
alterations  and  movement  of  irradiated 
fuel  assemblies.  In  addition,  the 
amendments  revise  Technical 
Specification  1.1.  "Definitions."  for 
Dose  Equivalent  1-131.  to  allow  the  use 
of  the  thyroid  dose  conversion  factors, 
listed  in  the  International  Commission 
on  Radiological  Protection  Publication 
30,  "Limits  for  Intakes  of  Radionuclides 
by  Workers." 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  reqvured  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  would  allow  the 
containment  equipment  hatch,  Personnel  Air 
Lock  (PAL)  doors.  Emergency  Air  Lock  (EAL) 
doors,  and  penetrations  to  remain  open 
during  fuel  movement  and  core  alterations. 
These  penetrations  are  normally  closed 
during  this  time  period  in  order  to  prevent 
the  escape  of  radioactive  material  in  the 
event  of  a  Fuel  Handling  Accident  (FHA) 
inside  containment.  These  penetrations  are 
not  initiators  of  any  accident  and  the 
probability  of  a  FHA  is  imaffected  by  the 
position  of  these  penetrations. 

The  new  FHA  analysis  with  an  open 
containment  demonstrates  the  maximum 
offisite  doses  are  well  within  (less  than  25%) 
the  limits  specified  in  10  CFR  100.  These 
ofEsite  dose  values  are  also  well  within  the 
acceptable  limite  provided  in  NUREG-0800, 
Section  15.7.4.  This  FHA  analysis  results  in 
a  maximum  of&ite  dose  of  60.62  Rem  to  the 
thyroid  and  0.4281  Rem  to  the  whole  body. 


The  calculated  control  room  dose  is  also  well 
below  the  acceptance  criteria  specified  in 
General  Design  Criteria  (GDC)  19.  The 
analysis  results  in  thyroid  and  whole  body 
doses  to  the  control  room  operator  of  11.56 
Rem  and  0.0072  Rem,  respectively.  Although 
the  offeite  and-control  room  dose  values  are 
increased  by  the  proposed  changes,  the 
resulting  values  are  still  well  within 
acceptable  limits  and  do  not  significantly 
increase  the  consequences  of  a  FHA. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  does  not  involve  the 
addition  or  modification  of  any  plant 
equipment.  However,  the  proposed  change 
does  alter  the  containment  closure 
configuration  and  method  of  operation  of  the 
plant  during  certain  operational  activities. 
The  proposed  change  involves  a  change  to 
the  technical  specification  (TS)  that  would 
allow  the  equipment  hatch  door,  the  PAL 
doors,  the  EAL  doors,  and  containment 
penetrations  to  be  open  during  core 
alterations  and  fuel  movement  inside 
containment.  This  change  only  affiects  the 
contaihment  barrier  configuration  of  the 
plant  during  certain  operational  activities. 
Even  allowing  these  doors  and  penetrations 
to  be  open,  all  of  the  resulting  radiological 
consequences  remain  within  acceptable 
limits  and  this  configuration  does  not  create 
the  possibility  of  a  new  or  different  accident 
than  previously  evaluated. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

This  proposed  change  creates  the  potential 
for  increased  dose  in  the  control  room  and 
at  the  site  boundary  due  to  a  FHA.  However, 
the  new  analysis  demonstrates  that  the 
resultant  doses  are  well  within  the  10  CFR 
100  limits  and  well  below  the  GDC  [General 
Design  Criterion]  19  limits.  In  the  case  of  the 
offsite  dose  values,  they  remain  less  than 
25%  of  the  10  CFR  100  limits,  which  is 
considered  acceptable  in  NUREG-0800 
(Standard  Review  Plan],  Section  15.7.4. 
Based  on  this,  even  though  the  dose  values 
have  increased  from  the  previously 
calculated  values,  the  margin  of  sd^ety  is  not 
significantly  reduced. 

In  the  new  analysis,  the  offeite  and  control 
room  doses  due  to  a  FHA  with  an  open 
containment  have  been  evaluated  using 
conservative  assumptions,  such  as  all 
airborne  activity  caused  by  the  FHA  in  the 
containment  is  released  instantaneously  to 
the  outside  atmosphere,  which  ensures  the 
calculation  bounds  the  expected  dose.  The 
new  analysis  also  assumes  closure  of  the 
containment  within  two  hours.  As  a  result, 
requiring  immediate  initiation  of  the  closure 
of  the  containment  and  completion  of  closure 
within  approximately  30  minutes  following  a 
containment  evacuation  requirement  from 
the  FHA  will  reduce  the  potential  offisite 


doses  in  the  event  of  a  FHA,  and  provides 
additional  margin  to  the  calculated  offsite 
doses. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

NRC  Section  Chief;  Stephen  Dembek. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant  (DCPP). 
Unit  Nos.  1  and  2.  San  Luis  Obispo 
County.  California 

Date  of  amendment  requests: 
November  13,  2001. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  modify  Technical  Specifications 
5.5.9,  "Steam  Generator  (SG)  Tube 
Surveillance  Program,"  and  5.6.10,  "SG 
Tube  Inspection  Report,"  of  the  Diablo 
Canyon  Power  Plant,  Unit  Nos.  1  and  2 
Technical  Specifications,  to  add  new 
surveillance  and  reporting  requirements 
associated  with  SG  tube  inspection  and 
repair.  The  new  requirements  establish 
alternate  repair  criteria  for  axial  primary 
water  stress  corrosion  cracking  at 
dented  tube  support  plate  intersections. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Examination  of  crack  morphology  for 
primary  water  stress  corrosion  cracking 
(PWSCC)  at  dented  intersections  has  been 
foimd  to  show  one  or  two  microcracks  well 
aligned  with  only  a  few  uncorroded 
ligaments  and  little  or  no  other  inside 
diameter  axial  cracking  at  the  intersection. 
This  relatively  simple  morphology  is 
conducive  to  obtaining  good  accuracy  in 
nondestructive  examination  (NDE)  sizing  of 
these  indications.  Accordingly,  alternate      , 
repair  criteria  (ARC)  are  established  based  on 
crack  length  and  average  and  maximum 
depth  within  the  thickness  of  the  tube 
support  plate  (TSP). 

The  application  of  the  ARC  requires  a 
Monte  Carlo  condition  monitoring 
assessment  to  determine  the  as-found 
condition  of  the  tubing.  The  condition 
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monitoring  analysis  described  In  WCAP- 
15573,  Revision  1,  is  consistent  with  NRC 
Generic  Letter  95-05  ("Voltage-Based  Repair 
Criteria  for  Westinghouse  Steam  Generator 
Tubes  Affected  by  Outside  Diameter  Stress 
Corrosion  Cracking"]  requirements. 

The  application  of  the  ARC  requires  a 
Monte  Carlo  operational  assessment  to    . 
determine  the  need  for  tube  repair.  The 
repair  bases  are  obtained  by  projecting  the 
crack  profile  to  the  end  of  the  next  operating 
cycle  and  determining  the  burst  pressure  and 
leakage  for  the  projected  profile  using  Monte 
Carlo  analysis  techniques  described  in 
WCAP-15573,  Revision  1.  The  burst  pressure 
and  leakage  are  compared  to  the 
requirements  in  WCAP-15573,  Revision  1. 
Separate  analyses  are  required  for  the  total 
crack  length  and  the  length  outside  the  TSP 
due  to  differences  in  requirements.  If  the 
projected  end  of  cycle  (EOC)  requirements 
are  satisfied,  the  tube  will  be  left  in  service. 

A  steam  generator  (SO)  tube  rupture  event 
is  one  of  a  number  of  design  basis  accidents 
that  are  analyzed  as  part  of  a  plant's  licensing 
basis.  A  sin^e  or  multiple  tube  rupture  event 
would  not  be  expected  in  a  SG  in  which  the 
ARC  has  been  applied.  The  ARC  requires 
repair  of  any  indication  having  a  maximum 
crack  depth  greater  than  or  equal  to  40 
percent  outside  the  TSP,  thus  limiting  the 
potential  length  of  a  deep  crack  outside  the 
TSP  at  EOC  conditions  and  providing  margin 
against  burst  and  leakage  for  free  span 
indications. 

For  other  design  basis  accidents  such  as  a 
MSLB  (main  steam  line  break],  MFLB  (main 
feed  line  break],  control  rod  ejection,  and 
locked  reactor  coolant  pump  motor,  the  tubes 
are  assumed  to  retain  their  structural 
integrity. 

Therefore,  the  proposed  change  does  not 
involve  a  signiffcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Implementation  of  the  proposed  SG  tube 
ARC  does  not  introduce  any  signiffcant 
changes  to  the  plant  design  basis.  A  single  or 
multiple  tube  rupture  event  would  not  be 
expected  in  a  SG  in  which  the  ARC  has  been 
applied.  Both  condition  monitoring  and 
operational  assessments  are  completed  as 
ptart  of  the  implementation  of  ARC  to 
determine  that  structural  and  leakage  margin 
exists  prior  to  returning  SGs  to  service 
following  inspections.  If  the  condition 
monitoring  requirements  are  not  satisfied  for 
burst  or  leakage,  the  causal  factors  for  EOC 
indications  exceeding  the  expected  values 
will  be  evaluated.  The' methodology  and 
application  of  this  ARC  will  continue  to 
ensure  that  tube  integrity  is  maintained 
during  all  plant  conditions  consistent  with 
the  requirements  of  Regulatory  Guide  (RG) 
1.121  ("Bases  for  Plugging  Degraded  PWR 
Steam  Generator  Tubes")  and  Revision  1  of 
RG  1.83  (Inservice  Inspection  of  Pressurized 
Water  Reactor  Steam  Generator  Tubes]. 

In  the  analysis  of  a  SG  tube  rupture  event, 
a  bounding  primary-to-secondary  leakage  rate 
equal  to  the  operational  leakage  limits  in  the 
Technical  Specifications  (TS).  plus  the  leak 


rate  associated  with  the  double-ended 
rupture  of  a  single  tube,  is  assumed.  For 
other  design  basis  accidents,  the  tubes  are 
assumed  to  retain  their  structural  integrity 
and  exhibit  primary-to-secondary  leakage 
within  the  limits  assumed  in  the  current 
licensing  basis  accident  analyses.  MSLB 
leakage  rates  from  the  proposed  PWSCC  ARC 
are  combined  with  leakage  rates  from  other 
approved  ARC  (i.e.,  voltage-based  ARC  and 
W*  ARC).  The  combined  leakage  rates  will 
not  exceed  the  limits  assumed  in  the  current 
licensing  basis  accident  analyses. 

The  40  percent  maximum  depth  repair 
limit  for  free  span  indications  provides  a  very 
low  likelihood  of  ffee  span  leakage  under 
design  basis  or  severe  accident  conditions. 
Leakage  from  indications  inside  the  TSP  is 
limited  by  the  constraint  of  the  TSP  even 
under  severe  accident  conditions,  and 
leakage  behavior  in  a  severe  accident  would 
be  similar  to  that  found  acceptable  by  the 
NRC  under  approved  ARC  for  axial  outside 
diameter  stress  corrosion  cracking  (ODSCC) 
at  TSP  intersections.  Therefore,  even  under 
severe  accident  conditions,  it  is  concluded 
that  application  of  the  proposed  ARC  for 
PWSCC  at  dented  TSP  locations  results  in  a 
negligible  difference  in  risk  of  a  tube  rupture 
or  large  leakage  event,  when  compared  to 
current  40  percent  repair  limits  or  previously 
approved  ARC. 

Diablo  Canyon  Power  Plant  (DCPP) 
continues  to  implement  a  maximum 
operating  condition  leak  rate  limit  of  150 
gallons  per  day  per  SG  to  preclude  the 
potential  for  excessive  leakage  during  all 
plant  conditions. 

The  possibility  of  a  new  or  different  kind 
of  accident  from  any  previously  evaluated  is 
not  created  because  SG  tube  integrity  is 
maintained  by  inservice  inspection, 
condition  monitoring,  operational 
assessment,  tube  repair,  and  primary-to- 
secondary  leakage  monitoring. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

Tube  repair  limits  provide  reasonable 
assurance  that  tubes  accepted  for  continued 
service  without  repair  will  exhibit  adequate 
tube  structural  and  leakage  integrity  during 
subsequent  plant  operation.  The 
implementation  of  the  proposed  ARC  is 
demonstrated  to  maintain  SG  tube  integrity 
consistent  with  the  criteria  of  draft  NRC  RG 
1.121.  The  guidelines  of  RG  1.121  describe  a 
method  acceptable  to  the  NRC  staff  for 
meeting  General  Design  Criteria  (GDC)  2,  4, 
14, 15,  31,  and  32  by  ensuring  the  probability 
or  the  consequences  of  SG  tube  rupture 
remain  within  acceptable  limits.  This  is 
accomplished  by  determining  the  limiting 
conditions  of  degradation  of  SG  tubing,  for 
which  tubes  with  unacceptable  cracking 
should  be  removed  from  service. 

Upon  implementation  of  the  proposed 
ARC,  even  under  the  worst-case  conditions, 
the  occurrence  of  PWSCC  at  the  tube  support 
plate  elevations  is  not  expected  to  lead  to  a 
SG  tube  rupture  event  during  normal  or 
faulted  plant  conditions.  The  ARC  involves 
a  computational  assessment  to  be  completed 
for  each  indication  left  in~service  ensuring 
that  performance  criteria  for  tube  integrity 
and  leak  tightness  are  met  until  the  next 
scheduled  outage. 


As  discussed  below,  certain  tubes  are 
excluded  fttim  application  of  ARC.  Existing 
tube  integrity  requirements  apply  to  these 
tubes,  and  the  margin  of  safety  is  not 
reduced.  In  addressing  the  combined  loading 
effects  of  a  loss-of-coolant  (LOCA)  and  safe 
shutdown  earthquake  (SSE)  on  the  SGs  (as 
required  by  GDC  2),  the  potential  exists  for 
yielding  of  the  TSP  in  the  vicinity  of  the 
wedge  groups,  accompanied  by  deformation 
of  tubes  and  a  subsequent  postulated  in- 
leakage.  Tube  deformation  could  lead  to 
opening  of  pre-existing  tight  through  wall 
cracks,  resulting  in  secondary  to  primary  in- 
leakage  following  the  event,  which  could 
have  an  adverse  affect  on  the  Final  Safety 
Analysis  Report  (FSAR)  results.  Based  on  a 
DCPP  analysis  of  LOCA  and  SSE,  SG  tubes 
located  in  wedge  region  exclusion  zones  are 
susceptible  to  deformation,  and  are  excluded 
from  application  of  ARC. 

A  DCPP  tube  stress  analysis  for  MFLB/ 
MSLB  plus  SSE  loading  determined  that  high 
bending  stresses  occur  in  certain  SG  tubes  at 
the  seventh  TSP,  because  the  stresses  exceed 
the  maximum  imposed  bending  stress  for 
existing  test  data  (equal  to  approximately  the 
lower  tolerance  limit  yield  stress).  These 
tubes  are  located  in  rows  11  to  15  and  36  to 
46,  and  are  excluded  from  application  of 
ARC. 

Tube  intersections  that  contain  TSP 
ligament  cracking  are  also  excluded  fi^m 
application  of  ARC. 

Based  on  the  above,  it  is  concluded  that  the 
proposed  license  amendment  request  does 
not  result  in  a  significant  reduction  in  margin 
with  respect  to  the  plant  safety  analyses  as 
defined  in  the  FSAR  or  TS. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 

MIC  Section  Chief:  Stephen  Dembek. 

Pacific  Gas  and  Electric  Company, 
Docket  Nos.  50-275  and  50-323,  Diablo 
Canyon  Nuclear  Power  Plant  (DCPP), 
Unit  Nos.  1  and  2,  San  Luis  Obispo 
County,  California 

Date  of  amendment  requests: 
November  16,  2001. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  modify  Technical  Specification 
5.5.16,  "Containment  Leakage  Rate 
Testing  Program,"  to  allow  a  one-time 
extension  of  the  ten-year  interval  for  the 
performance-based  leakage  rate  testing 
program  for  T5rpe  A  tests  as  prescribed 
by  Nuclear  Energy  Institute  (NEI)  Report 
NEI  94-01,  Revision  0,  "hidustry 
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Guideline  for  Implementing         

Performance-Based  Option  of  10  CFR 
part  50,  Appendix  J,"  and  applied  by  10 
CFR  part  50,  Appendix  J,  Option  B. 
Basis  for  proposed  no  significant 
-hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  extension  to  the  Type  A 
testing  interval  from  1-in-lO  years  to  l-in-15 
years  will  not  increase  the  probability  of  an  . 
accident  previously  evaluated.  The 
determination  of  containment  integrity  is  not 
an  accident  initiator.  The  containment  Type 
A  testing  interval  extension  does  not  inyolve 
a  plant  modification  and  the  testing  interval 
extension  is  not  of  a  type  that  could  lead  to 
equipment  failure  or  accident  initiation. 
The  proposed  extension  to  the  Type  A 
testing  interval  does  not  involve  a  significant 
increase  in  the  consequences  of  an  accident. 
Research  documented  in  NUREG-1493  has 
determined  that  Type  B  and.C  tests  can 
identify  the  vast  majority  (approximately  97 
percent)  of  all  potential  leakage  paths. 
Experience  at  Diablo  Canyon  Power  Plant 
(DCPP)  demonstrates  that  excessive 
containment  leakage  paths  are  detected  by 
Type  B  and  C  local  leakage  rate  tests.  Type 
B  and  C  testing  will  identify  any  containment 
opening,  such  as  a  valve,  that  would 
otherwise  be  detected  by  the  Type  A  tests. 
NUREG-1493  concluded  that  increasing 
the  Type  A  test  interval  to  l-in-20  years  leads 
to  an  imperceptible  increase  in  risk.  A  DCPP 
plant  specific  probabilistic  risk  assessment  of 
the  change  in  the  Type  A  testing  interval 
from  1-in-lO  years  to  l-in-15  years 
determined  the  total  integrated  risk  of  the 
associated  specific  accident  sequences 
increases  by  0.03  percent.  This  risk  impact 
when  compared  to  other  severe  accident 
induced  risks  is  negligible.  The  increase  in 
the  Regulatory  Guide  (RG)  1.174  (An 
Approach  for  Using  Probabilistic  Risk 
Assessment  in  Risk-Informed  Decisions  on 
Plant-Specific  Changes  to  the  Licensing 
Basis]  large  early  release  fraction  (LERF) 
figure-of-merit  criteria  resulting  from  a 
change  in  the  Type  A  test  interval  horn  1-in- 
10  years  to  l-in-15  years  is  risk  insignificant. 

Testing  and  inspection  provide  a  high 
degree  of  assurance  that  the  containment  will 
not  degrade  in  a  manner  detectable  only  by 
Type  A  testing.  The  structural  capability  of 
the  containment  has  been  shown  by  the  Type 
A  testing  results  that  have  established  that 
DCPP  has  had  acceptable  containment 
leakage  rates  with  considerable  margin. 
Inspections  required  by  10  CFR  50.65  and 
American  Society  of  Mechanical  Engineers 
code  are  performed  in  order  to  identify 
indications  of  containment  degradation  that 
could  affect  leak  tightness.  The  results  of 
containment  concrete  examination  have 
concluded  the  containment  concrete  has  had 
no  loss  of  structural  capacity  and  no  areas  of 
the  concrete  shell  have  experienced 


accelerated  degradation  or  aging.  The  results 
of  containment  liner  inspections  have  not 
identified  any  significant  degradations  that 
could  adversely  impact  the  containment 
structural  integrity  or  leak  tightness,  such  as 
through-holes  in  the  containment  liner.  Due 
to  the  large" containment  leakage  rate  margin 
available,  and  no  identified  mechanism  that    . 
would  cause  significant  degradation  of 
containment,  a  5  year  extension  of  the  ILRT 
interval  would  not  be  expected  to  result  in 
containment  leakage  above  the  acceptable 
limit. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  extension  of  the  Type  A 
testing  interval  will  not  create  the  possibility 
of  a  new  or  different  type  of  accident  from 
any  previously  evaluated.  There  are  no 
physical  changes  being  made  to  the  plant  and 
there  are  no  changes  in  operation  of  the  plant 
that  could  introduce  a  new  failure  mode, 
creating  an  accident. 

The  containment  structure  is  passive. 
Under  normal  operating  conditions,  there  is 
no  significant  environmental  or  operational 
stress  present  that  would  contribute  to  its 
degradation.  Passive  failures  resulting  in 
significant  containment  structural  leakage  are 
therefore  extremely  unlikely  to  develop 
between  Type  A  tests. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  extension  of  the  Type  A 
testing  interval  will  not  significantly  reduce 
the  margin  of  safety.  The  NUREG-1493 
generic  study  of  the  effects  of  extending 
containment  leakage  testing  found  that  a  20- 
year  interval  in  Type  A  leakage  testing  results 
in  an  imperceptible  increase  in  risk  to  the 
public.  NUREG-1493  found  that,  generically. 
the  design  containment  leakage  rate 
contributes  about  0.1  percent  to  the 
individual  risk  and  that  the  increase  in  the 
Type  A  testing  interval  would  have  a 
minimal  effect  on  this  risk  because  97 
percent  of  the  potential  leakage  paths  are 
detected  by  Type  B  and  C  testing. 

A  DCPP  plant  specific  probabilistic  risk 
assessment  of  the  change  in  the  Type  A 
testing  interval  from  1-in-lO  years  to  l-in-15 
years  determined  the  total  integrated  risk  of 
the  associated  specific  accident  sequences 
increases  by  0.03  percent.  This  risk  impact 
when  compared  to  other  severe  accident 
induced  risks  is  negligible.  The  increase  in 
RG  1.174  LERF  figure-of-merit  criteria 
resulting  from  a  change  in  the  Type  A  test 
interval  from  1-in-lO  years  to  l-in-15  years  is 
risk  insignificant. 

Deferral  of  Type  A  testing  for  DCPP  does 
not  increase  the  level  of  risk  to  the  public 
due  to  loss  of  capability  to  detect  and 
measure  containment  leakage  or  loss  of 
containment  structural  capability.  Other 
containment  testing  methods  and  inspections 


will  assure  all  limiting  conditions  of 
operation  will  continue  to  be  met.  The 
margin  of  safety  inherent  in  existing  accident 
analyses  is  maintained. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hassards  consideration. 

Attorney  for  licensee:  Christopher  ]. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  PO  Box  7442,  San  Francisco, 
California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant  (DCPP), 
Unit  Nos.  1  and  2,  San  Luis  Obispo 
County,  California 

Date  of  amendment  requests: 
November  16,  2001. 

Description  of  amendment  requests: 
The  proposed  license  amendments 
would  modify  Technical  Specification 
(TS)  1.1,  "Definitions,  Dose  Equivalent 
1-131,"  to  allow  the  use  of  the  thyroid 
dose  conversion  factors  listed  in  the 
International  Commission  on 
Radiological  Protection  (ICRP) 
Publication  30,  'Limits  for  Intakes  of 
Radionuclides  by  Workers,"  1979,  in  the 
steam  generator  tube  rupture  and  main 
.  steam  line  break  radiological 
consequences  analyses. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  revision  of  Technical  Specification 
(TS)  1.1,  Definitions.  "Dose  Equivalent  I- 
131,"  to  allow  use  of  the  iodine  thyroid  dose 
conversion  factors  from  the  International 
Commission  on  Radiological  Protection 
(ICRP)  Publication  30,  1979,  and  the  revised 
steam  generator  tube  rupture  (SGTR)  and 
main  steam  line  break  (MSLB)  radiological 
consequences  analyses  are  used  to  determine 
post-accident  dose.  They  are  not  related  to 
any  accident  initiator.  Therefore,  this  change 
cannot  increase  the  probability  of  an 
accident. 

The  revised  SGTR  thermal  and  hydraulic 
analysis  input  assumptions  are  consistent 
with  actual  plant  limits  and  parameters. 

The  revised  MSLB  offsite  and  control  room 
radiological  consequences  analysis  dose 
results  are  within  10  CFR  Part  100  limits  and 
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the  ^fUREG-0800  Standard  Review  Plan 
(SRP)  section  15.1.5  and  section  6.4  guideline 
values. 

The  revised  SGTR  control  room 
radiological  consequences  analysis  dose 
results  are  within  the  SRP  section  6.4 
guideline  values. 

The  revised  SGTR  offeite  radiological 
consequences  analysis  dose  results  are 
within  the  10  CFR  part  100  dose  limits.  The 
SGTR  offsite  dose  results  also  meet  the  SRP 
section  15.6.3  and  section  6.4  guideline 
values,  with  the  exception  of  the  2  hour 
Exclusion  Area  Boundary  (EAfi)  thyroid 
dose.  The  calculated  2  hour  EAB  thyroid 
dose  of  30.5  Rem  is  1.5  percent  above  the 
SRP  15.6.3  guideline  value  of  30  Rem.  The 
2  hour  EAB  thyroid  dose  has  been  compared 
against  the  conservative  thyroid  dose  SRP 
15.6.3  guideline  value  of  30  Rem.  The  2  hour 
EAB  dose  thyroid  dose  would  be  equivalent 
to  a  Regulatory  Guide  (RG)  1.183 
methcylology  Total  Effective  Dose  Equivalent 
(TEDE)  of  approximately  1.25  Rem,  which  is 
well  below  the  RG  1.183  TEDE  limit  of  2.5 
Rem  for  the  accident-initiated  iodine  spike 
case.  Therefore,  the  2  hour  EAB  thyroid  dose 
of  30.5  Rem  is  not  considered  to  be  a 
significant  increase  in  dose. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  ft'om  any  accident  previously 
evaluated. 

The  use  of  the  iodine  thyroid  dose 
conversion  fectors  from  ICRP  Publication  30 
and  the  revised  SGTR  and  main  steam  line 
break  MSLB  radiological  consequences 
analyses  do  not  involve  any  physical  plant 
changes.  The  change  does  not  involve 
changes  in  operation  of  the  plant  that  could 
introduce  a  new  failure  mode  for  creating  an 
accident  or  affect  the  mitigation  of  an 
accident. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different . 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  use  of  ICRP  Publication  30  thyroid 
dose  conversion  factors  to  calculate  the 
radiological  consequences  for  a  SGTR  and 
MSLB  accident  is  endorsed  by  RG  1.183, 
"Alternative  Radiological  Source  Terms  for 
Evaluating  Design  Basis  Accidents  at  Nuclear 
Power  Reactors,"  US  Nuclear  Regulatory 
Commission,  July  2000.  Therefore,  the 
revision  of  TS  1.1,  Definitions,  "Dose 
Equivalent  1-131,"  to  allow  use  of  the  iodine 
thyroid  dose  conversion  factors  from  ICRP 
Publication  30  does  not  result  in  &  significant 
reduction  in  the  margin  provided  by  TS  1.1. 
The  revised  SGTR  thermal  and  hydraulic 
analysis  input  assumptions  are  consistent 
with  actual  plant  limits  and  parameters. 

The  revised  MSLB  offsite  and  control  room 
radiological  consequences  analysis  dose 
results  are  within  10  CFR  part  100  limits  and 
the  NUREG-0800  SRP  section  15.1.5  and 
section  6.4  guideline  values. 

The  revised  SGTR  control  room 
radiological  consequences  analysis  dose 
results  are  .within  the  SRP  section  6.4 
guideline  values. 


The  revised  SGTR  radiological 
consequences  analysis  dose  results  are 
within  the  10  CFR  part  100  dose  limits.  The 
SGTR  dose  results  also  meet  the  SRP  section 
15.6.3  and  section  6.4  guideline  values,  with 
the  exception  of  the  2  hour  EAB  thyroid 
dose.  The  calculated  2  hour  EAB  thyroid 
dose  of  30.5  Rem  is  1.5  percent  above  the 
SRP  15.6.3  guideline  value  of  30  Rem.  The 
2  hour  EAB  dose  thyroid  dose  would  be 
equivalent  to  a  RG  1.183  methodology  TEDE 
of  approximately  1.25  Rem,  which  is  well 
below  the  RG  1.183  TEDE  limit  of  2.5  Rem 
for  the  accident-initiated  iodine  spike  case. 
Therefore,  the  2  hour  EAB  thyroid  dose  of 
30.5  Rem  is  not  a  significant  reduction  in  the 
margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  PO  Box  7442,  San  Francisco, 
California  94120. 

NRC  Section  Chief:  Stephen  Dembek. 

Southern  California  Edison  Company,  et 
al..  Docket  Nos.  50-361  and  50-362. 
San  Onofre  Nuclear  Generating  Station, 
Units  2  and  3,  San  Diego  County, 
California 

Date  of  amendment  requests: 
December  11,  2001. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS) 
3.8.3.  "Diesel  Fuel  Oil,  Lube  Oil,  and 
Starting  Air,"  on  the  emergency  diesel 
generators.  The  revisions  would  change 
(1)  Conditions  A  and  C  of  the  Actions 
for  Limiting  Condition  for  Operation 
3.8.3,  and  (2)  Surveillance  Requirement 
3.8.3.1.  The  proposed  amendments 
would  change  the  minimum  required 
diesel  fuel  oil  storage  to  support  (1) 
using  California  Diesel  fuel  rather  dian 
the  existing  Environmental  Protection 
Agency  (EPA)  Clear  diesel  fuel,  (2) 
revising  the  diesel  generator  load  profile 
in  reactor  Modes  1  through  4,  and  (3) 
changing  the  imits  of  the  required  diesel 
fuel  oil  storage.  A  "greater  than  or  equal 
to"  would  also  be  changed  to  a  "greater 
than"  sign. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  reqiiired  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  an^sis  of  the 
issue  of  no  significant  hazards 
consideration,  'which  is  presented 
below: 

1.  Does  the  proposed  change  imrolve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

This  proposed  change  revises  the 
minimum  amoimt  of  stored  diesel  fuel.  The 
change  is  required  to  (1)  support  the  use  of 
California  Diesel  fuel  rather  than  the  existing 
EPA  Clear  diesel  fuel,  and  (2)  reflect  a  change 
in  the  diesel  generator  load  profile  in  Modes 
1  through  4. 

In  addition,  this  proposed  change  revises 
the  units  for  the  minimimi  diesel  fuel  storage 
requirements  from  tank  level  to  a  minimum 
required  volume  of  fuel  in  gallons.  A  "greater 
than  or  equal  to"  sign  is  revised  to  a  "greater 
than"  sign  for  consistency.  These  are 
administrative  changes  only. 

Technical  Specification  (TS)  3.8.3,  "Diesel 
Fuel  Oil,  Lube  Oil,  and  Starting  Air," 
requires  that  each  diesel  generator  have 
sufficient  fuel  to  operate  for  a  period  of  7 
days,  while  the  Diesel  Generator  (DG)  is 
supplying  maximum  post  Loss  of  Coolant 
Accident  (LOCA)  load  demand.  This 
requirement  is  ciurently  expressed  as  a 
minimum  tank  level  limit.  In  Modes  1 
through  4,  the  existing  tank  level  limit  is 
89%,  which  ensures  ^at  a  7-day  supply  of 
fuel  is  available.  TS  3.8.3,  Condition  A,  states 
that  during  Modes  1  through  4,  if  one  or  more 
Diesel  Generators  (DG)  has  a  fuel  level  in  the 
storage  tank  less  than  89%  and  greater  than 
or  equal  to  76%,  then  fuel  oil  level  must  be 
restored  to  within  limits  within  48  hours. 
The  76%  level  requirement  is  based  on 
maintaining  a  6-day  supply  of  diesel  fuel  in 
Modes  1  through  4.  If  the  tank  level  ns  at  or 
below  76%  (6-day  supply),  the  associated  DG 
must  be  declared  inoperable  immediately. 

Similarity,  for  Modes  5  and  6,  the  existing 
tank  level  limit  is  72%,  which  ensures  that 
a  7-day  supply  of  fuel  is  available.  TS  3.8.3, 
Condition  C,  states  that  during  Modes  5  and 
6,  if  one  required  DG  has  a  fuel  level  in  the 
storage  tank  less  than  72%  and  greater  than 
63%,  then  [the]  fuel  oil  level  must  be 
restored  to  within  limits  within  48  hours. 
The  63%  level  requirement  is  based  on 
maintaining  a  6-day  supply  of  diesel  fuel  in 
Modes  5  and  6.  If  the  taiik  level  is  at  or  below 
63%  (6-day  supply),  the  associated  diesel 
generator  must  be  declared  inoperable 
immediately. 

As  described  in  the  Bases  to  TS  3.8.3,  these 
tank  level  requirements  are  based  on  fuel 
volume  requirements.  In  Modes  1  through  4, 
89%  and  76%  level  limits  are  based  on  a  7- 
day  (49,724  gallons)  and  6-day  (42,960 
gallons)  fuel  supply,  respectively  [plus  an 
allowance  for  instnmient  Total  Loop 
Uncertainty  (TLU)].  In  Modes  5  and  6,  the 
72%  and  63%  tank  level  limits  are  based  on 
a  7-day  (40,472  gallons)  and  6-day  (34,960 
gallons)  fuel  supply,  respectively  (plus  an 
allowance  for  instrument  TLU). 

Because  the  Lower  Heating  Value  (LHV) 
per  gallon  of  California  Diesel  fuel  is  less 
than  that  of  EPA  Clear  diesel  fuel,  it  was 
necessary  to  recalculate  the  amount  of  fuel 
required  to  supply  necessary  loads  for  the 
required  time  periods.  For  Modes  1  through 
4,  the  resulting  minimum  volumes  of 
California  Diesel  fuel  are  45,662  gallons  and 
39,468  gallons  for  the  7-day  and  6-day  fuel 
supply,  respectively.  For  Modes  5  and  6,  the 
required  volumes  of  California  Diesel  fuel  are 
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41,691  gallons  and  35,735  gallons  for  a  7-day 
supply  and  a  6-day  supply,  respectively. 

It  should  be  noted  that  the  minimum 
volumes  for  Modes  1  through  4  are  decreased 
due  to  a  change  in  the  calculated  [diesel 
generator]  load  profile.  SONGS  no  longer 
requires  the  third-of-a-kind  High  Pressure 
Safety  Injection  (HPSI)  pump  to  be  started 
following  a  Loss  of  Coolant  Accident  (LOCA) 
or  Main  Steam  Line  Break  (MSLB).  Operation 
of  the  third-of-a-kind  HPSI  pump  is  no  longer 
assumed  as  part  of  the  EX^  load  profile  in 
Modes  1  through  4.  This  resulted  in  a  net 
decrease  in  the  amount  of  required  stored 
diesel  fuel  in  Modes  1  throu^  4,  even  when 
the  use  of  the  California  Diesel  fuel  [with  the 
lower  heating  value]  is  taken  into  account. 

The  diesel  generators  and  the  associated 
support  systems  such  as  the  fuel  oil  storage 
and  transfer  systems  are  designed  to  mitigate 
accidents  and  are  not  accident  initiators. 
Revising  the  minimum  voliunes  of  stored 
[diesel]  fuel  in  the  storage  tanks  will  not 
result  in  a  significant  increase  in  the 
probability  of  any  accident  previously 
evaluated.  [The  revisions  are  to  maintain  the 
current  requirements  for  a  7-day  and  6-day 
supply  of  stored  diesel  fuel]. 

Following  implementation  of  this  proposed 
change,  there  will  be  no  change  in  .the  ability 
of  the  diesel  generators  to  supply  maximum 
post-LOCA  load  demand  for  7  days.  The 
proposed  minimum  volumes  of  fuel,  45,662 
gallons  and  39,468  gallons,  ensure  that  a  7- 
day  and  6-day  supply  of  fuel,  respectively, 
are  available  in  Modes  1  through  4.  The 
proposed  minimimi  volumes  of  fuel,  41,691 
gallons  and  35,735  gallons,  ensure  that  a  7- 
day  and  a  6-day  supply,  respectively,  of  fuel 
is  available  in  Modes  5  and  6.  This  is 
identical  to  the  current  requirements. 
Therefore  this  change  will  not  result  in  a 
significant  increase  in  the  consequences  of 
any  accident  previously  evaluated. 

Therefore,  \he  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

Following  this  change,  the  diesel 
generators  will  still  be  able  to  supply 
maximum  post-LOCA  load  demand.  The 
current  7-day  and  6-day  fuel  supply 
requirements  will  be  maintained  following 
this  change.  [The  diesel  generators  fuel  oil 
storage  and  transfer  systems  are  not  accident 
initiators]. 

The  changes  in  units  from  tank  level 
percentage  to  fuel  volume  in  gallons  is  an 
administrative  change  only.  The  change  frtjm 
a  "greater  than  or  equal  to"  sign  to  a  "greater 
than"  sign  in  TS  3.8.3,  Condition  A,  is  for 
consistency  with  other  parts  of  TS  3.8.3  and 
is  also  an  administrative  change. 

Therefore,  this  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  &t>m  any  accident  that  has 
been  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  Bases  to  TS  3.8.3  states  that  "Each 
diesel  generator  (1X5)  is  provided  with  a 


storage  tank  having  a  fuel  oil  capacity 
sufficient  to  operate  that  diesel  for  a  period 
of  7  days,  while  the  EXi  is  supplying 
maximum  post  loss  of  coolant  accident  load 
demand."  When  the  fuel  oil  tank  level  is  less 
than  required  to  support  [7  days]  of 
operation,  the  required  action  depends  on 
whether  or  not  a  6-day  supply  of  fuel  is 
available.  [The  proposed  tank  level  limits  for 
Modes  1  through  4  will  maintain  the  7-day 
and  6-day  fuel  supply  requirements 
foUovtring  changeout  to  California  Diesel  fuel 
and  the  change  in  the  DG  load  profile  for 
Modes  1  through  4). 

The  proposed  tank  level  limits  for  Modes 
5  and  6  will  maintain  these  7-day  and  6-day 
fuel  supply  requirements  following 
changeout  to  California  Diesel  fuel. 

The  change  in  units  from  tank  level 
percentage  to  fuel  volume  in  gallons  is  an 
administrative  change  only.  The  change  from 
a  "greater  than  or  equal  to"  sign  to  a  "greater 
than"  sign  in  TS  3.8.3,  Condition  A,  is  for 
consistency  with  other  parts  of  the  TS  3.8.3 
and  is  also  an  administrative  change. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  h^s  reviewed  the 
licensee's  analysis  and,  based  on  this, 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Douglas  K. 
Porter,  Esquire,  Southern  California 
Edison  Company,  2244  Walnut  Grove 
Avenue,  Rosemead,  California  91770. 

NRC  Section  Chief:  Stephen  Dembek. 

Tennessee  Valley  Authority,  Docket  No. 
50-296,  Browns  Ferry  Nuclear  Plant, 
Unit  3,  Limestone  County,  Alabama 

Date  of  amendment  request: 

November  1,  2001. 
Description  of  amendment  request: 

The  proposed  amendment  would  revise 
Technical  Specification  (TS)  2.1.1.2, 
"Reactor  Core  Safety  Limits,"  by 
modifying  the  safety  limit  minimum 
critical  power  ratio  (SLMCPR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

As  required  by  10  CFR  50.91(a),  TV  A  has 
provided  its  analysis  of  the  issue  of  no 
significant  hazards  consideration,  which  is 
presented  below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  amendment  establishes 
revised  SLMCPR  values  for  two  recirculation 
loop  operation  and  for  single  recirculation 
loop  operation.  The  probability  of  an 


evaluated  accident  is  derived  from  the 
probabilities  of  the  individual  precursors  to 
that  accident.  The  proposed  SLMCPRs 
preserve  the  existing  margin  to  transition 
boiling  and  the  probability  of  fuel  damage  is 
not  increased.  Since  the  change  does  not 
require  any  physical  plant  modifications  or 
physically  affect  any  plant  components,  no 
individual  precursors  of  an  accident  are 
affected  and  the  probability  of  an  evaluated 
accident  is  not  increased  by  revising  the 
SLMCPR  values. 

The  consequences  of  an  evaluated  accident 
are  determined  by  the  operability  of  plant 
systems  designed  to  mitigate  those 
consequences.  The  revised  SLMCPRs  have 
been  performed  using  NRC-approved 
methods  and  procedures.  The  basis  of  the 
MCPR  Safety  Limit  is  to  ensure  no 
mechanistic  fuel  damage  is  calculated  to 
occur  if  the  limit  is  not  violated.  These 
calculations  do  not  change  the  method  of 
operating  the  plant  and  have  no  effect  on  the 
consequences  of  an  evaluated  accident. 
Therefore,  the  proposed  TS  change  does  not 
involve  an  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  license  amendment  involves 
a  revision  of  the  SLMCPR  for  two 
recirculation  loop  operation  an^  for  single 
loop  operation  based  on  the  resiilts  of  an 
analysis  of  the  Cycle  11  core.  Creation  of  the 
possibility  of  a  new  or  different  kind  of 
accident  would  require  the  creation  of  one  or 
more  new  precursors  of  that  accident.  New 
accident  precursors  may  be  created  by 
modifications  of  the  plant  configuration, 
including  changes  in  the  allowable  methods 
of  operating  the  facility.  This  proposed 
license  amendment  does  not  involve  any 
modifications  of  the  plant  configuration  or 
changes  in  the  allowable  methods  of 
operation.  Therefore,  the  proposed  TS  change 
does  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  as  defined  in  the  TS 
bases  will  remain  the  same.  The  new 
SLMCPRs  are  calculated  using  NRC- 
approved  methods  and  procedures  which  are 
in  accordance  with  the  current  fuel  design 
and  licensing  criteria.  The  SLMCPRs  remain 
high  enough  to  ensure  that  greater  than 
99.9%  of  all  fuel  rods  in  the  core  are 
expected  to  avoid  transition  boiling  if  the 
limit  is  not  violated,  thereby  preserving  the 
fuel  cladding  integrity.  Therefore,  the 
proposed  TS  changes  do  not  involve  a 
reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 
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Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NRC  Section  Chief:  Richard  P. 
Coireia. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2.  Hamilton 
County,  Tennessee  \ 

Date  of  application  for  amendments: 
September  12,  2001  (TS  01-04). 

Brief  description  of  amendments:  The 
proposed  amendments  would  change 
the  Sequoyah  (SQN)  Unit  1  and  2 
Technical  Specification  (TS)  3/4  6.5.1 
and  associated  Bases  to  reflect  an 
increase  in  the  ice  condenser  basket 
weight  from  1071  poimds  to  1145 
pounds  and  the  total  ice  condenser  ice 
weight  from  2,082,024  pounds  to 
2,225,880  pounds.  This  change  is  being 
made  in  response  to  a  reanalysis  by 
Westinghouse  Electric  Company  that 
identified  a  modeling  input  error  used 
in  the  original  analysis. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a), 
Tennessee  Valley  Authority  (TVA),  the 
licensee,  has  provided  its  analysis  of  the 
issue  of  no  significant  hazaids 
consideration,  which  is  presented 
below: 

A.  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  analyzed  accidents  of  consideration  in 
regards  to  changes  affecting  the  ice  condenser 
are  a  loss-of-coolant  accident  (LCXIA)  and  a 
main  steam  line  break  (MSLB)  inside 
containment.  The  ice  condenser  is  a  passive 
system  and  is  not  postulated  as  being  the 
initiator  of  any  LOCA  or  main  steam  line 
break  (MSLB)  and  is  designed  to  remain 
functional  following  a  design  basis 
earthquake. 

In  addition,  the  ice  condenser  does  not 
interconnect  or  interact  with  any  systems 
that  have  an  interfece  with  the  reactor 
coolant  or  main  steam  systems. 

For  SQN,  the  LOCA  is  the  more  severe 
accident  in  terms  of  containment  pressure 
and  ice  bed  meltout  and  is  therefore  the  more 
limiting  accident.  SQN's  LOCA  Containment 
Integrity  Analysis  calculates  the  post-LOCA 
peak  containment  pressure  to  be  11.44 
pounds  per  square  inch  gauge  (psig),  which 
is  below  SQN's  containment  design  pressure 
of  12.0  psig.  The  analysis  contains  an 
assumed  ice  mass  that  is  an  input  value  to 
the  calculation  to  ensure  that  sufRcient  heat 
removal  capability  is  available  from  SQN's 
ice  condenser  to  limit  the  accident  fieak 
pressure  inside  containment.  The  analyzed 
peak  accident  pressure  must  remain  below 
the  containment  design  pressure. 

TVA's  proposed  TS  revision  reflects  the  ice 
mass  assumed  in  the  SQN  ['s]  Containment 
Integrity  Analysis.  Accordingly,  TVA's 


proposed  change  ensures  that  ice  mass  values 
retain  the  existing  margin  between  the 
calculated  peak  containment  accident 
pressure  and  SQN's  containment  design 
pressure. 

Since  the  proposed  changes  to  the  TS  and 
TS  bases  are  solely  to  revise  ice  weight 
values  to  reflect  current  margins  within 
SQN's  analysis,  and  are  not  the  result  of  or 
require  any  physical  changes  to  the  ice 
condenser,  there  is  no  change  in  the 
probability  of  an  accident  previously 
evaluated  in  the  Safety  Analysis  Report. 

Based  on  the  above  discussions,  the 
proposed  changes  do  not  involve  an  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

B.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Because  the  TS  and  TS  bases  changes  do 
not  involve  any  physical  changes  to  the  ice 
condenser,  or  chemical  changes  to  the  ice 
contained  therein,  or  make  any  changes  in 
the  operational  aspects  of  the  ice  condenser 
as  required  by  the  TS,  there  are  no  new  or 
different  kind  of  accidents  created  from  those 
already  identified  and  evaluated. 

C.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  ice  condenser  TSs  ensure  that  during 
a  LOCA  or  MSLB  the  ice  condenser  will 
initially  pass  sufficient  air  and  steam  mass  to 
preclude  over-pressurizing  lower 
containment,  that  it  will  absorb  sufficient 
heat  energy  initially  and  over  a  prescribed 
time  period  to  assist  in  precluding 
containment  vessel  failure,  and  that  it  will 
not  alter  the  bulk  containment  sump  pH  and 
boron  concentration  assumed  in  the  accident 
analysis. 

TVA's  proposed  change  does  not 
physically  alter  the  ice  condenser,  but  rather 
accounts  for  changes  to  input  assumptions 
for  SQN's  containment  pressure  analysis  to 
correct  a  computer  model  input  error.  The 
correction  to  the  model  provides  a  more 
accurate  accounting  of  the  pressure  response 
inside  containment  following  a  LOCA.  The 
error  correction  requires  an  increase  the  ice 
mass  assumed  in  the  analysis  to  ensure  that 
SQN's  post-LOCA  peak  containment 
pressures  remain  unchanged.  The  margin 
that  exists  between  the  accident  peak 
pressure  and  the  containment  design 
pressure  is  unaffected.  Accordingly,  TVA'  s 
proposed  change  does  not  reduce  the  margin 
of  safety. 

The  NRC  has  reviewed  the  licensee's 
analysis  and,  b^ed  on  this  review,  it 
appears  that  the  three  standards  of  10 
CFR  50.92(c)  are  satisfied.  Therefore,  the 
NRC  staff  proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attorney  for  licensee:  General 
Counsel,  Tennessee  Valley  Authority, 
400  West  Summit  Hill  Drive,  ET  lOH, 
Knoxville,  Tennessee  37902. 

NHC  Section  Chief:  Richard  P, 
Correia. 


Vermont  Yankee  Nuclear  Power 
Corporation,  Docket  No.  50-271, 
Vermont  Yankee  Nuclear  Power  Station, 
Vernon,  Vermont 

Date  of  amendment  request: 
November  20,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  die  Technical  Specifications 
Table  3.2.6  by  revising  the  Allowed 
Outage  Times  (AOTs)  and  associated 
action  requirements  for  certain  post- 
accident  monitoring  (PAM) 
instrumentation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  Significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staff's  review  is  presented  below: 

1.  Will  the  proposed  changes  involve  a  . 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

The  PAM  instrumentation  is  not 
considered  as  an  initiator  or  contributor  to 
any  previously  evaluated  accident.  The 
proposed  chemge  will  not  affect  any  Final 
Safety  Analysis  Report  safety  analysis. 
Because  there  are  no  credible  failures  of  the 
PAM  instrumentation  that  could  initiate  any 
accidents  previously  evaluated,  changing  the 
AOTs  and  related  actions  for  PAM 
instrumentation  will  not  increase  the 
probability  of  any  accident  previously 
evaluated.  The  operability  or  inoperability  of 
this  instrumentation  will  not  cause  an 
accident  because  this  instrumentation  was 
not  intended  to  and  does  not  serve  a  function 
for  preventing  accidents.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  availability  and  use  of  PAM 
instrumentation  ensures  that  the  prescribed 
operator  (manual)  actions  for  mitigating  the 
consequences  of  an  accident  will  be 
implemented  when  necessary,  and  that  the 
operator  has  sufficient  information  to  verify    ' 
required  automatic  actions  have  occurred  as 
intended.  The  availability  and  use  of  PAM 
instrumentation  provide  assurance  that  the 
consequences  of  accidents  will  not  be  greater 
than  previously  evaluated.  Changes  to 
allowed  outage  times  and  shutdown 
completion  times  do  not  affect  the 
consequences  of  accidents.  The  proposed 
change  does  not  modify  any  parameters  or 
assumptions  contained  in  previously 
analyzed  design-basis  events.  The  continued 
availabiUty  and  use  of  this  instrumentation 
ensures  that  the  prescribed  manual  operator 
actions  for  mitigating  the  consequences  of  an 
accident  will  be  implemented  when 
necessary,  and  that  the  operator  has 
sufficient  information  to  verify  required 
automatic  actions  have  occurred  as  intended. 
The  requirements  of  the  revised  TS  are 
adequate  to  ensure  the  required 
instrumentation  is  maintained  operable  such 
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that  PAM  instrumentation  will  be  available 
to  perform  its  intended  safety  function. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

2.  Will  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

The  proposed  change  does  not  involve  any 
physical  modification  to  the  plant,  change  in 
TS  setpoints,  plant  design-basis,  or  the 
manner  in  which  the  plant  is  operated. 
Because  the  PAM  instrumentation  serves  a 
passive  function  and  does  not  provide  any  . 
automatic  action,  there  are  no  credible 
failures  of  the  PAM  instrumentation  that 
could  initiate  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  change  to  AOTs  and  related  action 
requirements  for  PAM  instrumentation  will 
not  result  in  a  failure  mode  not  previously 
analyzed.  This  instrumentation  is  not 
considered  an  accident  precursor  because  its 
existence  or  availability  does  not  have  any 
adverse  impact  in  the  pre-accident  state  of 
the  reactor. 

Therefore,  this  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Will  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

PAM  instrumentation  is  assumed  to  be 
used  by  operators  for  monitoring  only  after 
an  accident  occurs  and  performs  no 
automatic  functions.  The  continued 
availability  and  use  of  this  instrumentation 
ensures  that  the  prescribed  manual  operator 
actions  for  mitigating  the  consequences  of  an 
accident  will  be  implemented  when 
necessary,  and  that  the  operator  has 
sufficient  information  to  verify  required 
automatic  actions  have  occurred  as  intended- 
The  requirements  of  the  revised  TS  are 
adequate  to  ensure  the  required 
instnmientation  is  maintained  operable  such 
that  PAM  instrumentation  will  be  available 
to  perform  its  intended  safety  function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  R. 
Lewis,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037-1128. 

NRC  Section  Chief:  James  W.  Clifford. 

Wolf  Creek  Nuclear  Operating 
Corporation.  Docket  No.  50-482,  Wolf 
Creek  Generating  Station,  Coffey 
County,  Kansas 

Date  of  amendment  request: 
December  11,  2001. 

Description  of  amendment  request:  A 
change  is  proposed  to  Surveillance 
Requirement  (SR)  3.0.3  to  allow  a  looiger 


period  of  time  to  perform  a  missed 
siuveillance.  The  time  is  extended  from 
the  ciurrent  limit  of  "  *  *  *  up  to  24 
hours  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to  "*  *  * 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  NRC  staff  issued  a  notice  of 
opportimity  for  comment  in  the  Federal 
Register  on  June  14,  2001  (66  FR  32400), 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714). 

The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
December  11,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident    - 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3— The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  (Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
eiquipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety.  Based  upon  the 
reasoning  presented  above  and  the 
previous  discussion  of  the  amendment 
request,  the  requested  change  does  not 
involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  Silberg,  Esq., 
Shaw,  Pittman,  Potts  and  Trowbridge. 
2300  N  Street,  NW..  Washington,  DC 
20037. 

NRC  Section  Chief:  Stephen  Dembek. 
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Notice  of  lasuance  of  Amendments  to 
Facility  Operating  Licenses 

Ehiring  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for  . 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circiunstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor) 
RockviUe,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Dociunent  Access 
and  Management  System's  (ADAMS) 
Public  Electronic  Reading  Room  on  the 
Internet  at  the  NRC  Web  site,  http:// 
www.nTC.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encoimter  problems  in 
accessing  the  dociunents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdc&nrc.gov. 


AmerGen  Energy  Company.  LLC,  et  al., 
Docket  No.  50-219,  Oyster  Creek 
Nuclear  Generating  Station,  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
December  29,  2000,  supplemented  on 
October  11,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  the  offsite  power 
source  identified  in  Technical 
Specification  3.7.A.3  to  remove  one 
listed  source  and  add  a  different  source. 
Also,  the  bases  have  been  revised  to 
reflect  the  availability  of  the  offsite 
sources  and  to  revise  minor 
administrative  changes. 

Date  of  Issuance:  December  27,  2001. 

Effective  date:  December  27,  2001, 
and  shall  be  implemented  within  30 
days  of  issuance. 

Amendment  No.:  222. 

Facility  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  4,  2001  (66  FR  17965). 

The  October  11,  2001.  letter  provided 
clarifying  information  within  the  scope 
of  the  original  application  and  did  not 
change  the  staffs  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  27, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Coimecticut,  Inc., 
Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Cormecticut 

Date  of  application  for  amendment: 
April  11,  2001,  as  supplemented  Jime 
14,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  the  list  of 
documents  that  describe  the  analytical 
methods  used  to  determine  the  core 
operating  limits  specified  in  Technical 
Specification  6.9.1.8b.  The  revision 
consists  of  updating  the  list  of 
documents  to  include  the  latest  NRC- 
approved  methodologies,  along  with 
deleting  the  revision  numbers  and  dates 
of  all  documents  in  the  list. 

Date  of  issuance:  December  19,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
prior  to  restart  fit>m  refueling  outage  14 
which  is  currently  scheduled  in  early 
February  of  2002. 

Amendment  No.:  260. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  25,  2001  (66  FR  38760). 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  19. 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Cormecticut,  Inc.,  et 
al..  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
June  28,  2001. 

Brief  description  of  amendment:  The 
amendment  deletes  the  post- 
maintenance  testing  Surveillance 
Requirement  4.6.3.1  of  containment 
isolation  valves. 

Date  of  issuance:  December  21,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No.  .-200. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  17,  2001  (66  FR 
52799). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  21. 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
368.  Arkansas  Nuclear  One,  Unit  No.  2, 
Pope  County,  Arkansas 

Date  of  application  for  amendment: 
June  12,  2001,  as  supplemented  by 
letters  dated  October  15  and  November 
16,  2001. 

Brief  description  of  amendment:  The 
amendment  revised  certain  emergency 
diesel  generator  (EDG)  Technical 
Specifications  (TSs)  to  remove  the 
requirement  for  an  accelerated  test 
frequency,  remove  the  requirement  to 
subject  the  EDGs  to  an  inspection  in 
accordance  with  the  manuEacturer's 
recommendations,  allow  that  certain 
EDG  tests  may  be  done  in  modes  other 
than  shutdown,  and  remove  the  EEX^ 
special  reporting  requirements. 

Date  of  issuance:  December  17,  2001. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  60 
days  from  the  date  of  issuance. 

Amendment  No.:  237. 

Facility  Operating  License  No.  NPF-6: 
Amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  July  11,  2001  (66  FR  36340). 
The  October  15  and  November  16,  2001, 
supplemental  letters  provided  clarifying 
information  and  revised  TSs  that  were 
within  the  scope  of  the  original  Federal 
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Register  notice  and  did  not  change  the 
staff's  initial  no  significant  hasuuds 
consideration  determination. 


The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  17, 
2001. 

No  significant  hazards  consideration 
conunents  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-237  and  50-249, 
Dresden  Nuclear  Power  Station.  Units  2 
and  3,  Grundy  County,  Illinois 

Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2.  Rock  Island  County,  Illinois 

Date  of  application  for  amendments: 
February  22,  as  supplemented  by  letters 
dated  May  4,  and  September  13,  2001. 

Brief  description  of  amendments:  The 
amendments  revise  reactor  vessel  water 
level — ^low  scram  and  isolation  setpoints 
in  order  to  minimize  unnecessary 
reactor  scrams  that  might  result  from 
events  involving  a  temporary  reduction 
in  feedwater  flow.  The  revision  to  these 
setpoints  was  originally  requested  as 
part  of  the  power  uprate  licensing 
amendment.  However,  since  the 
setpoint  reduction  will  provide  a  similar 
benefit  when  operating  at  the  current 
thermal  power,  Exelon  has  requested  to 
implemient  the  requested  changes  prior 
to  power  uprate  approval  as  part  of 
efforts  to  improve  summer  reliability  at 
Dresden  and  Quad  Cities  Nuclear  Power 
Stations. 

Date  of  issuance:  December  18,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  Dresden  Units  2 
and  3—190/184;  Quad  Qties  Units  1 
and  2—200/196. 

Facility  Operating  license  Nos.  DPR- 
19.  DPRr-25.  DPR-29  and  DPR-30.  The 
amendments  revised  the  Technical 
Specifications. 

Date  ofirdtial  notice  in  Federal 
Register:  June  6,  2001  (66  FR  30490). 

The  supplemental  letters  contained 
clarifying  information  and  did  not 
change  the  initial  no  significant  hazards 
consideration  determination  and  did  not 
expand  the  scope  of  the  original  Federal 
Register  notice. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  18. 
2001. 

No  sigrdficant  hazards  consideration 
comments  received:  No. 


Exelon  Generation  Company,  IIC, 
Docket  Nos.  50-254  and  50-265,  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  Rock  Island  County.  Illinois 

Date  of  application  for  amendments: 
September  29.  2000,  as  supplemented 
by  letters  dated  March  1,  July  13, 
August  9,  August  13,  August  27,  and 
Octobw  17,  2001. 

Brief  description  of  amendments:  The 
amendments  change  the  technical 
specifications  to  reflect  a  change  in  fuel 
vendors  from  Siemens  Power 
Corporation  to  General  Electric,  and  a 
transition  to  GE14  fuel.  As  part  of  the 
transition,  changes  are  made  to  (1) 
increase  the  niunber  of  required 
automatic  depressurization  system 
valves  firom  four  to  five,  and  (2)  remove 
an  allowance  to  continue  operating  for 
72  hours  if  certain  combinations  of 
emergency  core  cooling  systems  are 
inoperable. 

Date  of  issuance:  December  20,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  as 
follows:  for  Unit  1,  prior  to  reaching 
Startup  (i.e..  Mode  2)  following 
refuelLog  outage  17,  scheduled  for 
completion  in  November  2002;  for  Unit 
2,  prior  to  reaching  Startup  (i.e..  Mode 
2)  following  refueling  outage  16, 
scheduled  for  completion  in  February 
2002. 

Amendment  Nos.:  201  and  197. 

Facility  Operating  License  Nos.  DPR- 
29  and  DPR-30:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegMer:  December  27,  2000,  (65  FR 
81912)  and  August  22,  2001  (66  FR 
44172). 

The  submittals  dated  July  13,  August 
9,  August  13,  August  27,  and  October 
17,  2001,  did  not  change  the  scope  of 
the  amendment  or  the  proposed  no 
significant  hazards  findings  dated 
December  27,  2000,  (65  FR  81912)  and 
August  22,  2001  (66  FR  44172). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  20, , 
2001. 

No  sigrdficant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company,  et 
al.  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  UidtNos.  1  and  2.  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
October  17,  2001. 

Brief  description  of  amendments: 
Revised  St.  Lucie  Unit  1  and  2 
Technical  Specifications  (TS)  actions 
regarding  inoperable  redundant 
components  when  an  Emergency  Diesel 
Generator  becomes  inoperable,  such  that 


required  actions  will  be  based  on  the  TS 
for  the  inoperable  redimdant 
components. 

Date  of  Issuance:  December  17,  2001. 

Effective  Date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 

Amendment  Nos.:  180  and  123. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  14,  2001  (66  FR 
57121). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  17, 
2001. 

No  significant  h(uards  consideration 
conunents  received:  No. 

Florida  Power  and  Light  Company, 
Docket  Nos.  50-250  and  50-251.  Turkey 
Point  Plant,  Uruts  3  and  4,  Miami-Dade 
County,  Florida 

Date  of  application  for  amendments: 
October  23,  2000. 

Brief  description  of  amendments:  The 
amendments  removed  references  to  the 
contaimnent  hydrogen  monitors  in 
Technical  Specification  (TS)  Tables  3.3- 
5,  "Accident  Monitoring 
Instrumentation,"  and  4.3-4,  "Accident 
Monitoring  Instrumentation 
Siuveillance  Requirements."  In 
addition,  the  amendments  deleted  TS  3/ 
4.6.5,  "Combustible  Gas  Control- 
Hydrogen  Monitors."  and  TS  3/4.6.6. 
"Post  Accident  Containment  Vent 
System." 

Date  of  issuance:  December  20,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  120  days  of  issuance. 

Amendment  Nos:  217  and  211. 

Facility  Operating  License  Nos.  DPR- 
31  and  DPR-41:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUtmr:  January  10.  2001  (66  FR 
2014). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  20, 
2001. 

No  sigrufiamt  hazards  consideration 
coirmients  received:  No. 

Nuclear  Management  Company.  LLC. 
Docket  No.  50-255,  Palisades  Plant.  Van 
Buren  County.  Michigan 

Date  of  application  for  amendment: 
October  26,  2001. 

Brief  description  of  amendment: 
Amendment  changes  the  Operating 
License  to  extend  certain  Technical 
Specification  surveillance  requirement 
intervals  on  a  one-time  basis. 

Date  of  issuance:  December  19,  2001. 
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Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  206. 

Facility  Operating  License  No.  DPR- 
20.  Amendment  revised  the  Operating 
License. 

Date  of  initial  notice  in  Federal 
Register:  November  13,  2001  (66  FR 
56865). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  19, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

PPL  Susquehanna.  LLC,  Docket  No.  50- 
387.  Susquehanna  Steam  Electric 
Station,  Unit  1,  Luzerne  County, 
Pennsylvania 

Date  of  application  for  amendment: 
September  19,  2001,  as  supplemented 
October  26,  2001. 

Brief  description  of  amendment:  The 
amendment  authorized  a  one-cycle 
delay  in  removal  of  the  second  reactor 
pressure  vessel  material  surveillance 
capsule. 

Date  of  issuance:  December  20,  2001. 

Effective  date:  As  of  date  of  issuance. 

Amendment  No.:  197. 

Facility  Operating  License  No.  NPF- 
14:  The  amendment  authorized  a  change 
to  the  Reactor  Vessel' Material 
Surveillance  Program. 

Date  of  initial  notice  in  Federal 
Regiater:  November  14,  2001  (66  FR 
57122). 

The  October  26. 2001.  letter  provided 
clarifying  information  that  did  not 
change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  20, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  Nos.  50-272, 
Salem  Nuclear  Generating  Station,  Unit 
No.  1,  Salem  County,  New  Jersey 

Date  of  application  for  amendments: 
December  10,  2001,  as  supplemented  on 
December  21,  and  December  24,  2001. 

Brief  description  of  amendments:  The 
amendment  allows  a  one-time  change  to 
Technical  Specifications  (TSs)  Limiting 
Condition  for  Operation  3/4.7.4, 
"Service  Water  System,"  to  increase  the 
Allowed  Outage  Time  (AOT)  from  72 
hours  to  10  days.  The  increase  in  the  TS 
3/4.7.4  AOT  is  necessary  in  order  to 
allow  repairs  to  a  portion  of  the  12 
Service  Water  System  piping  while 
remaining  at  power. 

Date  of  issuance:  December  27.  2001. 


Effective  date:  As  of  the  date  of 
issuance. 

Amendment  No.:  248. 

Facility  Operating  License  Nos.  DPR- 
70:  The  amendment  revised  the 
Technical  Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration:  No. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  emergency 
circumstances,  and  final  determination 
of  no  significant  hazards  consideration 
determination  are  contained  in  a  Safety 
Evaluation  dated  December  27,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  Nos.  50-272 
and  50-311.  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendments: 
January  5,  2001. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  3/4.6.4,  "Containment 
Systems,  Combustible  Gas  Control, 
Hydrogen  Analyzers,"  to  reduce  the 
channel  calibration  fi«quency  of  the 
Hydrogen  Analyzers  from  quarterly  to  a 
frequency  of  once  per  refueling  outage. 
The  change  also  adds  an  additional 
siuveillance  requirement  to  perform  a 
quarterly  gas  calibration. 

Date  of  issuance:  December  17,  2001. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  247  and  228. 

Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  18,  2001  (66  FR  20008). 

The  Commission's  related  evaluation> 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  17, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

South  Carolina  Electric  Sr  Gas  Company, 
South  Carolina  Public  Service 
Authority,  Docket  No.  50-395.  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  1, 
Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
October  1,2001. 

Brief  description  of  amendment:  This 
amendment  deletes  'Technical 
Specification  6.8.4.d  requiring  a 
program  for  post-accident  sampling,  and 
thereby  eliminates  the  requirements  to 
have  and  maintain  the  Post- Accident 
Sampling  System  at  Virgil  C.  Summer 
Nuclear  Station,  Unit  No.  1. 

Date  of  issuance:  December  20,  2001. 

Effective  date:  December  20,  2001. 


Amendment  No.;  152. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31,  2001  (66  FR 
55023). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  December  20, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County,  Alabama 

Date  of  amendments  request: 
December  8,  2000. 

Brief  description  of  amendments:  The 
amendments  delete  or  modify  existing 
license  conditions  from  the  Unit  1  and 
Unit  2  Operating  License,  which  have 
been  completed  or  are  otherwise  no 
longer  in  effect.  These  activities  have 
now  been  completed  and  the  license 
conditions  are  either  obsolete  or  are  no 
longer  needed. 

Date  of  issuance:  December  7,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  152  and  144. 

Facility  Operating  License  Nos.  NPF- 
2  and  NPF-8:  Amendments  revise  the 
Operating  License. 

Date  of  initial  notice  in  Federal 
Register:  March  7,  2001  (66  FR  13808). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  7, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company, . 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  1  and  2, 
Louisa  County,  Virginia 

Date  of  application  for  amendment: 
September  10,  2001. 

Brief  description  of  amendment: 
These  amendments  eliminate  the 
Technical  Specification  requirements  to 
have  and  maintain  a  post-accident 
sampling  system  (PASS)  at  North  Aima 
Power  Station,  Units  1  and  2.  In 
addition,  for  North  Anna  Power  Station, 
Unit  2,  the  amendment  deletes  a  license 
condition  associated  with  the 
implementation  of  PASS. 

Date  of  issuance:  December  19,  2001. 

Effective  date:  As  of  the  date  of 
issuahce  and  shall  be  implemented 
within  120  days  from  the  date  of 
issuance. 

Amendment  Nos.:  229  and  210. 
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Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7:  Amendments  change  the 
Technical  Specifications  for  both  units 
and  the  license  for  Unit  2  only. 

Date  of  initial  notice  in  Federal 
RegisUr:  October  31,  2001  (66  FR 
55025). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  19, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company,  et 
al..  Docket  Nos.  50-280  and  50-281, 
Surry  Power  Station,  Units  1  and  2, 
Surry  County,  Virginia 

Date  of  application  for  amendments: 
September  10,  2001. 

Brief  Description  of  amendments: 
These  amendments  eliminate  the 
Technical  Specification  requirements  to 
have  and  maintain  a  post-accident 
sampling  system  at  Surry  Power  Station, 
Unit  Nos.  1  and  2. 

Date  of  issuance:  December  18,  2001. 

Effective  date:  December  18,  2Q01. 

Amendment  Nos.  .-229  and  229. 

Facility  Operating  License  Nos.  DPR- 
32  and  DPR-37:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Renter:  October  31,  2001  (66  FR 
55026). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
>  Safety  Evaluation  dated  December  18, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

.  Dated  at  Rockville.  Maryland,  this  31st  day 
of  December  2001. 

For  the  Nuclear  Regulatory  Commission. 
Stuart  A.  Richards, 

Acting  Director,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-301  Filed  1-7-02;  8:45  am] 

BHXJNG  CODE  75WMI1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Regulatory  Guide;  Issuance, 
Avallat>llity 

The  Nuclear  Regulatory  Commission 
has  issued  a  revision  of  a  guide  in  its 
Regulatory  Guide  Series.  'This  series  has 
been  developed  to  describe  and  make 
available  to  the  public  such  information 
as  methods  acceptable  to  the  NRC  stafi 
for  implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 


Revision  1  of  Regulatory  Guide  1.78, 
"Evaluating  the  Habitability  of  a 
Nuclear  Power  Plant  Control  Room 
During  a  Postulated  Hazardous 
Chemical  Release,"  describes  guidance 
acceptable  to  the  NRC  staff  for  assessing 
the  habitability  of  the  control  room 
during  and  after  a  postulated  external 
release  of  hazardous  chemicals.  This 
guide  also  provides  guidance  for  the  . 
protection  of  control  room  operators 
against  an  accidental  release  of 
hazardous  chemicals,  including 
chlorine. 

With  the  publication  of  Regulatory    ^ 
Guide  1.78,  Regulatory  Guide  1.95, 
"Protection  of  Nuclear  Power  Plant 
Control  Room  Operators  Against  an 
Accidental  Chlorine  Release,"  is  being 
withdrawn  because  the  guidance  in 
Regulatory  Guide  1.95  has  been  updated 
and  incorporated  into  Revision  1  of 
Regulatory  Guide  1.78. 

Comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time.  Written 
comments  may  be  submitted  to  the 
Rules  and  Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

Regulatory  guides  are  available  for 
inspection  or  downloading  at  the  NRC's 
Web  site  at  www.nrc.gov  imder 
Regulatory  Guides  and  in  NRC's 
Electronic  Reading  Room  (ADAMS 
System)  at  the  same  site.  Single  copies 
of  regulatory  guides  may  be  obtained 
bee  of  charge  by  writing  the 
Reproduction  and  Distribution  Services 
Section,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  or  by  fax  to  (301)  415-2289,  or  by 
E-mail  to  distribution@nrc.gov.  Issued 
guides  may  also  be  piux:hased  from  the 
National  Technical  Information  Service 
on  a  standing  order  basis.  Details  on  this 
service  may  be  obtained  by  writing 
NTIS,  5285  Port  Royal  Road, 
Springfield,  VA  22161.  Regulatory 
guides  are  not  copjrighted,  and 
Commission  approval  is  not  required  to 
reproduce  them. 

(5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  December.  2001. 

For  the  Nuclear  Regulatory  Commission. 
Michael  E.  Mayfield. 

Director,  Division  of  Engineering  Technology, 
Office  of  Nuclear  Regulatory  Research. 
(FR  Doc.  02-406  Filed  1-7-02;  8:45  am] 
BNJJNG  COOE  7900-01-P 


POSTAL  SERVICE 

United  States  Postal  Service  Board  of 
Governors;  Sunshine  Act  Meeting 

Board  Votes  To  Close  Decemlier  24, 
2001,  Meeting 

By  paper  and  telephone  vote  on 
December  21  and  24,  2001.  a  majority  of 
the  members  contacted  and  voting,  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  to  close  to  public 
observation  its  meeting  held  in 
Washington,  DC  via  teleconference.  The 
Board  determined  that  prior  public 
notice  was  possible. 

Item  Considered:  Rate  Case  R2001-1. 

General  Counsel  Certification:  The 
General  Counsel  of  the  United  States 
Postal  Service  has  certified  that  the 
meeting  was  properly  closed  under  the 
Government  in  the  Sunshine  Act. 

Contact  Person  for  More  Information: 
Requests  for  information  about  the 
meeting  should  be  addressed  to  the 
Secretary  of  the  Board.  David  G.  Hunter, 
at  (202)  268-4800. 

David  G.  Hunter. 

Secretary. 

[FR  Doc.  02-512  Filed  1-4-02;  12:20  pm| 
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RAILROAD  RETIREMENT  BOARD 

Determination  of  Quarterly  fiate  of 
Excise  Tax  for  Railroad  ReUreinent 
Supplemental  Annuity  Program 

In  accordance  with  directions  in 
Section  3221(c)  of  the  Railroad 
Retirement  Tax  Act  (26  U.S.C,  Section 
3221(c)),  the  Railroad  Retirement  Board 
has  determined  that  the  excise  tax 
imposed  by  such  Section  3221(c)  on 
every  employer,  with  respect  to  having 
individuals  in  his  employ,  for  each 
work-hoiu  for  which  compensation  is 
paid  by  such  employer  for  services 
rendered  to  him  dtiring  the  quarter 
beginning  January  1.  2002.  shall  be  at 
the  rate  of  25  cents. 

In  accordance  with  directions  in 
Section  15(a)  of  the  Railroad  Retirement 
Act  of  1974,  the  Railroad  Retirement 
Board  has  determined  that  for  the 
■  quarter  beginning  January  1.  2002.  41.I 
percent  of  the  taxes  collected  under 
Sections  3211(b)  and  3221(c)  of  the 
Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Accoimt  and  58.9  percent  of  the  taxes 
collected  under  such  Sections  3211(b) 
and  3221(c)  plus  100  percent  of  the- 
taxes  collected  under  Section  3221(d)  of 
the  Railroad  Retirement  Tax  Act  shall  be 
credited  to  the  Railroad  Retirement 
Supplemental  Accoimt. 


C<ulo»ol     Da 


i»*ai./\/nl     R7    Mn     c;/Tiiecr1av    Taniinrv  8.   2nn2/NntirRR 


941 


940 


Federal  Register /Vol.  67,  No.  5 /Tuesday,  January  8,  2002 /Notices 


Dated:  November  30,  2001. 

By  Authority  of  the  Board. 
Beatrice  Ezerski, 
Secretary  of  the  Board. 
[FR  Doc.  02-330  Filed  1-7-02;  8:45  am) 
BILUNG  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 


[IMmm  Na  35-27488] 

Rlings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  m  Amended 
("Act") 

January  2, 2002.        ,  ' 

Notice  is  hereby  given  that  the 
fbUowing  filing(s)  faas/bave  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declairation(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
January  28,  2002,  to  the  Secretary, 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(s)  and/ 
or  declarant(s)  at  the  addre8s(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  January  28,  2002,  the 
application(s]  and/or  declaration(s),  as 
Sled  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

American  Electric  Power  Company, 
Inc.  (70-10021) 

American  Electric  Power  Company, 
Inc.  ("AEP"),  a  registered  holding   • 
company,  1  Riverside  Plaza,  Columbus, 
Ohio  43215.  has  filed  a  declaration 
under  sections  6(a),  7.  32,  and  33  of  the 
Act  and  rules  53  and  54  under  the  Act. 

The  Commission  issued  an  order  on 
April  20,  2001  (HCAR  No.  27382) 
("April  Order")  authorizing  AEP  to 
organize  and  acquire  all  of  the  common 
stock  or  other  equity  interests  of  one  or 
more  financing  subsidiaries  ("FS")  for 


the  purpose  of  effecting  various 
financing  transactions  through  Jtme  30, 
2004.  These  transactions  involved  the 
issuance  and  sale  of  up  to  $1.5  billion 
unsecured  in  any  combination  of 
preferred  securities,  debt  securities, 
interest  rate  hedges,  anticipatory 
hedges,  stock  purchase  contracts,  and 
stock  purchase  units,  as  well  as  stock 
issued  under  the  stock  purchase 
contracts  and  stock  purchase  units.  AEP 
has  issued  $1.25  billion  debt  under  the 
April  Order.  The  Commission  further 
authorized  AEP  to  effect  directly 
financing  transactions  involving 
preferred  securities,  debt  securities, 
stock  purchase  contracts,  or  stock 
purchase  units.  By  supplemental  order 
dated  May  29,  2001  (HCAR  No.  27408) 
("May  Order"),  the  Commission 
released  jurisdiction  and  authorized  the 
use  of  proceeds  of  the  financings 
authorized  in  the  April  Order  for 
investment  in  exempt  wholesale 
generators  "(EWGs")  and  foreign  utility 
companies  ("FUCOs"). 

In  addition  to  continuing  to  engage  in 
the  transactions  authorized  in  the  April 
Order  and  the  May  Order,  AEP  requests 
authorization  to  increase  the  investment 
limit  from  $1.5  billion  to  $3.0  billion. 
AEP  also  requests  authorization  to  issue 
common  stock  directly  and  through  FS. 
In  the  case  of  direct  common  stodk 
sales,  AEP  proposes  to  sell  its  common 
stock  other  than  as  a  component  or  in 
satisfaction  of  a  stock  purchase  contract 
or  stock  purchase  uniC(a)  through 
solicitations  of  proposals  from 
underwriters  or  dealers;  (b)  through 
negotiated  transactions  with 
underwriters  or  dealers;  (c)  directly  to  a 
limited  number  of  purchasers  or  to  a 
single  purchaser;  and  or  (d)  through 
agents.  The  price  applicable  to  shares 
sold  in  any  transaction  will  be  based  on 
several  factors,  including  the  current 
market  price  of  the  common  stock  and 
prevailing  capital  market  conditions. 
AEP  is  authorized  xmder  its  restated 
articles  of  incorporation  to  issue 
600,000,000  shares  of  common  stock 
($6.50  par  value),  of  which  322,024,714 
were  issued  and  outstanding  as  of 
February  1,  2001.  As  of  September  30, 
2001,  AEP's  consolidated  capitalization 
consisted  of  63.0%  indebtedness,  0.7% 
preferred  stock,  1.3%  mandatorily 
redeemable  preferred  securities,  and 
35.0%  common  equity. 

AEP  states  that  interest  rate  hedges 
and  anticipatory  hedges  will  be  treated 
for  accounting  purposes  under  generally 
accepted  accounting  principles.  The 
April  Order  authorized  hedges  that 
would  qualify  for  hedge  accoimting 
treatment. 

AEP  states  that  it  will  not  publicly 
issue  unseciued  indebtedness  or 


preferred  seoirities  in  this  file  unless  it 
has  maintained  at  least  an  investment 
grade  corporate  or  senior  unsecured 
debt  rating  by  at  least  one  nationally 
recognized  rating  agency. 

AEP  was  authorized  in  the  April 
Order  to  form  special  purpose 
subsidiaries  ("SPS")  in  connection  with 
the  issuance  of  unsecured  preferred 
securities.  The  April  Order  also 
authorized  FS  to  issue  and  sell 
imsecured  subordinated  diebentures, 
tmsecured  promissory  notes  or  other 
imsecured  debt  instruments  ("Note"  or 
"Notes").  AEP  states  that  it  expects  the 
FS  interest  pajnments  on  the  Notes  will 
be  deductible  for  federal  income  tax 
purposes  and  that  each  SPS  will  be 
treated  as  either  a  partnership  or  a 
passive  grantor  trust  for  fbderal  income 
.  tax  purposes.  Consequently,  holders  of 
the  preferred  securities  and  AEP  will  be 
deemed  to  have  received  distributions 
in  respect  of  their  ownership  interests  in 
the  respective  SPS  and  will  not  be 
entitled  to  any  "dividends  received 
deduction"  imder  the  Internal  Revenue 
Code.  The  preferred  securities  of  any 
series,  however,  may  be  redeemable  at 
the  option  of  the  SPS  issuing  the  series 
(with  the  consent  or  at  the  direction  of 
AEP)  at  a  price  equal  to  their  par  or 
stated  value  or  liquidation  preference, 
plus  any  accrued  and  impaid  dividends 
or  distributions,  (a)  at  any  time  after  a 
specified  date  not  later  than 
approximately  ten  years  fitnn  their  date    « 
of  issuance,  or  (b)  upon  the  occurrence 
of  certain  events,  among  them  that  (x) 
the  SPS  is  required  to  withhold  or 
deduct  certain  amoimts  in  connection 
with  dividend,  distribution  or  other 
payments  or  is  subject  to  federal  income 
tax  with  respect  to  interest  received  on 
the  Notes  issued  to  the  SPS,  or  (y)  it  is 
determined  that  the  interest  payments 
by  FS  on  the  related  Notes  are  not 
deductible  for  income  tax  purposes,  or 
(z)  the  SPS  becomes  subject  to 
r^ulation  as  an  "investment  company" 
under  the  Investment  Company  Act  of 
1940.  The  preferred  securities  of  any 
series  may  also  be  subject  to  mandatory 
redempticm  upon  the  occurrence  of 
certain  events.  FS  also  may  have  the 
ri^t  in  certain  cases  or  in  its  discretion 
to  exchange  the  preferred  securities  of 
any  SPS  for  the  Notes  or  other  junior 
subordinated  debt  issued  to  the  SPS. 

In  the  event  that  any  SPS  is  required 
to  withhold  or  deduct  certain  amounts 
in  coimection  with  divid«[id. 
distribution  or  other  payments,  the  SPS 
may  also  have  the  obligation  to  "gross 
up"  the  payments  so  that  the  holders  of 
the  pre£arred  securities  issued  by  the 
SPS  wrill  receive  the  same  payment  after 
the  withholding  ot  deduction  as  they 
would  have  received  if  no  withholding 
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or  deduction  were  required.  In  this 
event,  FS  obligations  under  its  related 
Note  may  also  cover  this  "gross  up" 
obligation.  In  addition,  if  any  SPS  is 
required  to  pay  taxes  with  respect  to 
income  derived  from  interest  payments 
on  the  Notes  issued  to  it,  the  FS  may  be 
required  to  pay  additional  interest  on 
the  related  Notes  as  necessary  in  order 
that  net  amoimts  received  and  retained 
by  the  SPS,  after  the  payment  of  the 
taxes,  shall  result  in  the  SPS  having  the 
funds  as  it  would  have  had  in  the 
absence  of  the  payment  of  taxes. 

The  proceeds  of  any  financing  by  FS 
or  any  SPS  will  be  remitted,  paid  as  a 
dividend,  loaned  or  otherwise 
transferred  to  AEP  or  its  designee.  The 
proceeds  of  preferred  securities,  debt 
securities,  stock  piuchase  contracts  and 
stock  purchase  units  will  be  used  to 
acquire  the  securities  of  associate 
companies  and  interests  in  other 
businesses,  including  interests  in  EWGs 
and  FUCOs,  or  in  any  transactions 
permitted  under  the  Act  and  for  other 
general  corporate  purposes,  including 
the  reduction  of  short-term 
indebtedness.  AEP  had  approximately 
$3.6  billion  outstanding  short-term 
indebtedness  as  of  September  30,  2001. 
No  proceeds  will  be  used  to  purchase 
generation  assets  currently  owned  by 
AEP  or  any  affiliate  unless  the  purchase 
has  been  approved  by  order  of  this 
Commission  imder  File  No.  70-9785  or 
other  similar  applications. 

AEP  represents  that  no  financing 
proceeds  will  be  used  to  acquire  the 
equity  secxuities  of  any  company  or  any 
interest  in  other  businesses  imless  the 
acquisition  has  been  approved  by  the 
Commission  in  this  proceeding  or  in 
File  No.  70-9353  or  is  in  accordance 
with  an  available  exemption  under 
sections  32,  33  and  34  of  the  Act  or  rule 
58  under  the  Act.  AEP  does  not  seek  in 
this  proceeding  any  increase  in  the 
amount  it  is  perinitted  to  invest  in 
EWGs  and  FUCOs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-402  Filed  1-7-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25353;  81  »-22G1 

DRW  Venture  Partner*  LP  and  RBC 
Dain  Rauscher  Coip.;  Notice  of 
Application 

January  2.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  imder  sections  6(b)  and  6(e)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  granting  an  exemption  from  all 
provisions  of  the  Act,  except  section  9, 
section  1 7  (other  than  certain  provisions 
of  paragraphs  (a),  (d),  (e),  (f),  (g),  and  (j)), 
section  30  (other  than  certain  provisions 
of  paragraphs  (a),  (b),  (e),  and  (h)), 
sections  36  through  53,  and  the  rules 
and  regulations  thereunder. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  exempt  certain 
limited  partnerships  and  limited 
liability  companies  ("Partnerships") 
formed  for  the  benefit  of  key  employees 
of  RBC  Dain  Rauscher  Corp.  ("DRC") 
and  certain  of  its  affiliates  frt)m  certain 
provisions  of  the  Act.  Each  Partnership 
will  be  an  "employees'  securities 
company"  as  defined  in  section  2(a)(13) 
of  the  Act. 

APPLICANTS:  DRW  Venture  Partners  LP 
(the  "Initial  Partnership")  and  DRC. 
FILING  DATES:  The  application  was  filed 
on  January  20,  2000  and  amended  on 
December  28,  2001. 

HEARMG  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Conmiission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  28,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
50549-0609;  Applicants,  60  South  Sixth 
•  Street,  Minneapolis,  MN  55402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Coimsel,  at  (202) 
942-0574  or  Mary  Kay  Freeh,  Branch 


Chief,  at  (202)  942-0564,  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  MF0RMAT10N:  The 
following  is  a  simmiary  of  the 
application.  The  complete  appUcation 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street.  NW,  Washington.  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  DRC  is  a  holding  company  that 
provides  investment  advice  and  services 
to  individual  and  institutional  investors 
and  investment  banking  services  to 
corporate  and  governmental  clients 
through  its  principal  subsidiary,  Dain 
Rauscher  Incorporated.  Dain  Rauscher 
Incorporated  is  a  wholly-owned 
subsidiary  of  DRC  and  is  a  broker-dealer 
registered  under  the  Securities 
Exchange  Act  of  1934  (the  "Exchange 
Act")  and  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act").  DRC  and  its  affiliates  as  defined 
in  rule  12b-2  under  the  Exchange  Act 
are  referred  to  collectively  in  this  notice 
as  the  "DRC  Group." 

2.  DRC  Group  has  offered  and 
proposes  to  continue  to  offer  various 
investment  programs  for  the  benefit  of 
its  Eligible  Employees  (as  defined 
below).  These  programs  may  be 
structured  as  different  Partnerships,  as 
separate  plans  within  a  Partnership,  or 
as  investments  by  the  Partnerships  in 
investment  entities  formed  by  DRC 
Group,  from  time  to  time,  which  are 
exempt  frtjm  registration  under  the  Act 
in  reliance  on  sections  3(c)(1),  3(c)(6).  or 
3(c)(7)  of  the  Act  and  which  are 
managed  by  DRC  employees  (the  "DRC 
Funds").  Each  Partnership  will  be  a 
limited  partnership  or  limited  liability 
company  formed  as  an  "employees' 
securities  company"  within  the 
meaning  of  section  2(a)(13)  of  the  Act. 
and  will  operate  as  a  closed-end,  non- 
diversified  management  investment 
company.  The  Partnerships  have  been 
or  will  be  established  primarily  for  the 
benefit  of  highly  compensated 
employees  of  DRC  Group  as  part  of  a 
program  designed  to  create  capital 
building  opportunities  that  are 
competitive  with  those  at  other 
investment  banking  firms  and  to 
facilitate  the  recruitment  of  high  caliber 
professionals.  Participation  in  a 
Partnership  will  be  voluntary. 

3.  DRC,  a  Delaware  corporation,  is  the 
general  partner  of  the  Initial  Partnership 
(together  with  any  DRC  Group  entity 
which  acts  as  the  general  partner  of  a 
Partnership.  "General  Partner").  The 
General  Partner  of  the  Uiitial 
Partnership  will  not  be  registered  under 
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the  Advisers  Act  pursuant  to  section 
203(b)(3)  of  the  Advisers  Act  and  rule 
203(b)(3)-l  thereunder.  The  General 
Partner  of  other  PartnOTships  will 
register  as  an  investment  adviser  under 
the  Advisers  Act  if  required  under 
applicable  law.  The  General  Partner  will 
manage,  operate,  and  control  each  of  the 
Partnerships.  The  General  Partner  will 
be  authorized  to  delegate  management 
responsibility  to  a  DRC  Group  entity  or 
to  a  committee  of  DRC  Group  employees 
(including,  without  limitation,  the 
managers  of  other  Partnerships).  The 
General  Partner  will  not  receive  a 
performance-based  fee,  or  carried 
interest,  from  the  Initial  Partnership, 
and  the  General  Partner  does  not 
currently  anticipate  receiving  a 
performance-based  fee,  or  carried 
interest,  from  any  Partnership.^ 

4.  Limited  partner  interests  in  the 
Partnerships  ("Interests")  will  be  offered 
without  registration  in  reliance  on 
section  4(2)  of  the  Securities  Act  of  1933 
(the  "Securities  Act")  or  Re^gulation  D 
under  the  Securities  Act,  and  will  be 
sold  only  to  "Eligible  Employees"  or,  if 
permitted  by  DRC,  to  "Qualified 
Participants"  (in  each  case  as  defihed 
below)  (collectively,  "Participants"). 
Prior  to  offering  Interests  to  an  Eligible 
Employee,  the  General  Partner  must 
reasonably  believe  that  the  Eligible 
Employee  will  be  a  sophisticated 
investor  capable  of  understanding  and 
evaluating  the  risks  of  participating  in  a 
Partnership.  An  Eligible  Employee  is  (a) 
an  individual  who  is  a  current  or  former 
employee,  officer,  director,  or 
"Consultant"  of  DRC  Group  and,  except 
for  a  maximum  of  35  individuals  who 
either  manage  the  day-to-day  affairs  of 
the  Partnership  in  question  ("Managing 
Employees")  or  who  meet  die 
alternative  sUmdards  set  forth  in 
paragraph  5  below,  meets  the  standards 
of  an  accredited  investor  under  rule 
501(a)(6)  of  Regulation  D,  or  (b)  an 
entity  that  is  a  current  or  farmer 
"Consultant"  of  DRC  Group  and  meets 
the  standards  of  an  accredited  investor 
under  rule  501(a)  of  Regulation  D.^ 


'  A  "carried  interest"  is  an  allocation  to  the 
General  Partner  based  on  the  net  gains  of  an 
investment  program  and  is  in  addition  to  the 
amoimt  that  is  allocable  to  the  General  Partner  in 
proportion  to  its  capital  contributions.  Any  carried 
interest  payable  to  a  General  Partner  that  is 
registered  under  the  Advisers  Act  will  be  charged 
only  to  the  extent  permitted  by  section  205(a)  of  the 
Advisers  Act  and  rule  205-3  under  the  Advisers 
Act.  Any  "carried  interest"  payable  to  a  General 
Partner  that  is  not  registered  under  the  Advisers  Act 
will  comply  with  the  requirements  of  section 
20S(bK3)  of  the  Advisers  Act  (with  the  Partnership 
treated  as  though  it  were  a  business  development 
company  for  purposes  of  that  section). 

^  A  "Consultant"  is  a  person  or  entity  whom  DRC 
Group  has  engaged  on  retainer  to  {snvide  services 
and  professional  expertise  on  an  ongoing  basis  as 


Eligible  Employees  will  be  experienced 
professionals  in  the  investment  banking 
and  seciuities,  investment  management 
or  financial  services  businesses,  or  in 
the  related  administrative,  financial, 
accoimting,  legal,  or  operational 
activities. 

5.  In  order  for  an  individual  who  is 
not  an  accredited  investor  under  nile 
501(a)(6)  of  Regulation  D  to  qualify  as 
an  Eligible  Employee,  the  individual 
must  (a)  have  a  graduate  degree  in 
business,  law,  or  accounting,  (b)  have  a 
minimimi  of  five  years  of  consulting, 
investment  banking  or  similar  business 
experience,  and  (c)  have  had  reportable 
income  from  all  soiux:es  (including  any 
profit  shares  or  bonus)  in  the  calendar 
year  immediately  preceding  such 
individual's  admission  as  a  Limited 
Partner  in  excess  of  $120,000  and  have 
a  reasonable  expectation  of  reportable 
income  of  at  least  $150,000  in  the  years 
in  which  such  individual  invests  in  a 
Partnership.  In  addition,  an  Eligible 
Employee  in  this  category  will  not  be 
permitted  to  invest  in  any  year  more 
than  10%  of  his  or  her  income  from  all 
sources  for  the  immediately  preceding 
year  in  the  Partnership  and  in  all  other 
Partnerships  in  the  aggregate  in  which 
he  or  she  has  previously  invested. 

6.  Managing  Employees  will  have 
primary  responsibility  for  operating  the 
Partnership.  These  individuals  will  be 
officers  or  employees  of  DRC  Group 
who  meet  the  definition  of 
Knowledgeable  Employee  in  rule  3c- 
5(a)(4)  under  the  Act  with  respect  to  a 
Partnership  as  if  it  were  a  "covered 
company"  within  the  meaning  of  the 
rule. 

7.  A  Qualified  Participant  (a)  is  an 
Eligible  Family  Member  or  Qualified 
Entity,  (in  each  case  as  defined  below) 
of  an  Eligible  Employee,  and  (b)  if 
purchasing  an  Interest  frt>m  a  Partner  ^ 
or  directly  from  the  Partnership,  comes 
within  one  of  the  categories  of  an 
"accredited  investor"  under  rule  501(a) 
of  Regulation  D.  An  "Eligible  Family 
Member"  is  a  spouse,  parent,  child, 
spouse  of  child,  brother,  sister,  or 
grandchild  of  an  Eligible  Employee.  A 
"Qualified  Entity"  is  (a)  a  trust  of  which 
the  trustee,  grantor,  and/or  beneficiary 
is  an  Eligible  Employee;  (b)  a 
partnership,  corporation,  or  other  entity 
controUed  by  an  Eligible  Employee;'*  or 


a  regular  consultant  or  as  a  business  or  legal  adviser 
to  DRC  Group  and  who  shares  a  community  of 
interest  with  DRC  Group  and  DRC  Group 
employees. 

^  "Partner"  means  anypartner  of  a  Partnership, 
including  the  General  Partner. 

*  The  inclusion  of  partnerships,  corporations,  or 
other  entities  controlled  by  an  Eligible  Employee  in 
the  definition  of  "Qualified  Entity"  is  intended  to 
enable  Eligible  Employees  to  make  investments  in 


(c)  a  trust  or  other  entity  established 
solely  for  the  benefit  of  Eligible  Family 
Members  of  an  Eligible  Employee. 

8.  The  terms  of  a  Partnership  will  be 
fully  disclosed  to  each  Eligible 
Employee  and,  if  applicable,  to  a   - 
Qualified  Participant  of  the  Eligible 
Employee,  at  the  time  the  Eligible 
Employee  is  invited  to  participate  in  the 
Partnership.  Each  Partnership  will  send 
audited  financial  statements  to  each 
Participant  within  120  days  or  as  soon 
as  practicable  after  the  end  of  its  fiscal 
year.  In  addition,  each  Participant  will 
receive  a  copy  of  Schedule  K-1  showing 
the  Participant's  share  of  iiicome, 
credits,  deductions,  and  other  tax  items. 

9.  Interests  in  a  Partnership  will  be 
non-transferable  except  with  the  prior 
written  consent  of  the  General  Partner. 
No  person  will  be  admitted  into  a 
Partnership  unless  the  person  is  an 
Eligible  Employee,  a  Qualified 
Participant  of  an  Eligible  Employee,  or 
a  DRC  Group  entity.  No  sales  load  will 
be  charged  in  coimection  with  the  sale 
of  an  Interest. 

10.  An  Eligible  Employee's  Interest  in 
a  Partnership  may  be  subject  to 
repurchase  or  cancellation  if  (a)  the 
Eligible  Employee's  relationship  with 
DRC  Group  is  terminated  for  cause;  (b) 
the  Eligible  Employee  becomes  a 
consultant  to  or  joins  any  firm  that  the 
General  Partner  determines,  in  its 
reasonable  discretion,  is  competitive 
with  any  business  of  DRC  Group;  or  (c)  • 
the  Eligible  Employee  volimtarily 
resigns  from  employment  with  DRC 
Group.  Upon  repiuchase  or 
cancellation,  the  General  Partner  will 
pay  to  the  Eligible  Employee  at  least  the 
lesser  of  (a)  the  amount  actually  paid  by 
the  Eligible  Employee  to  acquire  the 
Interest  (plus  interest,  as  determined  by 
the  General  Partner),  or  (b)  the  fair 
market  value  of  the  Interest  as 
determined  at  the  time  of  repurchase  by 
the  General  Partner.  The  terms  of  any 
repurchase  or  cancellation  will  apply 
equally  to  any  Qualified  Participant  of 
an  Eligible  Employee. 

11.  Subject  to  the  terms  of  the 
applicable  limited  partnership 
agreement,  a  Partnership  will  be 
permitted  to  enter  into  transactions 


the  Partnerships  through  personal  investment 
vehicles  for  the  purpose  of  personal  and  family 
investment  and  estate  planning  objectives.  Eligible 
Employees  will  exercise  investment  discretion  or 
control  over  these  investment  vehicles,  thereby 
creating  a  close  nexus  between  DRC  Group  and 
these  investment  vehicles.  In  the  case  of  a 
partnership,  corporation,  or  other  entity  controlled 
by  a  Consultant,  individual  participants  will  be 
limited  to  senior  level  employees,  members,  or 
partners  of  the  Consultant  who  will  be  required  to 
qualify  as  an  "accredited  investor"  under  rule 
501(a)(6)  of  Regulation  D  and  who  will  have  access 
to  the  General  Partner  or  DRC  Group. 
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involving  (a)  a  DRC  Group  entity;  (b)  a 
portfolio  company,  (c)  any  Partner  or 
person  or  entity  affiliated  with  a 
Partner,  (d)  an  investment  fimd  or 
separate  account  that  is  organized  for 
the  benefit  of  investors  who  are  not 
affiliated  with  DRC  Group  and  over 
which  a  DRC  Group  entity  will  exercise 
investment  discretion  (a  "Third  Party 
Fund"),  or  (e)  any  partner  or  other 
investor  of  a  Third  Party  Fund  that  is 
not  affiliated  with  DRC  Group  (a  "Third 
Party  Investor").  These  transactions  may 
include  (a)  a  Partnership's  purchase  or 
sale  of  an  investment  or  an  interest  from 
or  to  any  DRC  Group  entity  or  Third 
Party  Fimd,  acting  as  principal.  Prior  to 
entering  into  these  transactions,  the 
General  Partner  must  determine  that  the 
terms  are  fair  to  the  Partners. 

12.  No  Partnership  will  acquire  any 
security  issued  by  a  registered 
investment  company  if  immediately 
after  the  acquisition,  the  Partnership 
will  own  more  than  3%  of  the 
outstanding  voting  stock  of  the 
registered  investment  company. 

13.  A  DRC  Group  entity  (including  the 
General  Partner)  acting  as  agent  or 
broker  may  receive  placement  fees, 
advisory  fees,  or  other  compensation 
from  a  Partnership  in  connection  with  a 
Partnership's  purchase  or  sale  of 
securities,  provided  the  placement  fees, 
advisory  fees,  or  other  compensation  are 
"usual  and  customary,"  subject  to  the 
requirements  described  below.  DRC 
Group  entities  (including  the  General 
Partner)  also  may  be  compensated  for 
services  to  entities  in  which  the 
Partnerships  invests  and  entities  that  are 
competitors  of  these  entities. 

Applicants'  Legal  Analysis 

1.  Section  6(b)  of  the  Act  provides,  in 
part,  that  the  Commission  will  exempt 
employees'  securities  companies  from 
the  provisions  of  the  Act  to  the  extent 
that  the  exemption  is  consistent  with 
the  protection  of  investors.  Section  6(b) . 
provides  that  the  Commission  will 
consider,  in  determining  the  provisions- 
of  the  Act  from  which  the  company 
should  be  exempt,  the  company's  form 
of  organization  and  capital  structxu-e,  the 
persons  owning  and  controlling  its 
seciuities,  the  price  of  the  company's 
securities  and  the  amoiuit  of  any  sales 
load,  how  the  company's  fimds  are 
invested,  and  the  relationship  between 
the  company  and  the  issuers  of  the 
sectirities  in  which  it  invests.  Section 
2(a)(13)  defines  an  employees'  seciuities 
company,  in  relevant  part,  as  any 
investment  company  all  of  whose 
seciirities  are  beneficially  owned  (a)  by 
current  or  former  employees,  or  persons 
on  retainer,  of  one  or  more  affiliated 
employers,  (b)  by  immediate  family 


members  of  such  persons,  or  (c)  by  such 
employer  or  employers  together  with 
any  of  the  persons  in  (a)  or  (b). 

2.  Section  7  of  the  Act  generally 
prohibits  an  investment  company  that  is 
not  registered  under  section  8  of  the  Act 
bom  selling  or  redeeming  its  seciuities. 
Section  6(e)  provides  that,  in  connection 
with  any  order  exempting  an  investment 
company  fit)m  any  provision  of  section 
7,  certain  provisions  of  the  Act,  as 
specified  by  the  Commission,  will  be 
applicable  to  the  company  and  other 
persons  dealing  with  the  company  as 
though  the  company  were  registered 
imder  the  Act.  Applicants  request  an 
order  under  sections  6(b)  and  6(e)  of  the 
Act  for  an  exemption  frtim  all 
provisions  of  the  Act  except  section  9, 
section  17  (other  than  certain  provisions 
of  paragraphs  (a),  (d),  (e),  (f),  (g),  and  (j)), 
section  30  (other  than  certain  provisions 
of  paragraphs  (a),  (b),  (e),  and  (h)), 
sections  36  through  53,  and  the  rules 
and  regulations  thereunder. 

3.  Section  17(a)  generally  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  any  affiliated 
person  of  an  affiliated  person,  acting  as 
principal,  from  knowingly  selling  or 
piuchasing  any  seciu-ity  or  other 
property  to  or  from  the  company. 
Applicants  request  an  exemption  frtjm 
section  17(a)  to  permit  (a)  a  DRC  Group 
entity  or  a  Third  Party  Fimd,  acting  as 
principal,  to  engage  in  any  transaction 
directly  or  indirectly  with  any 
Partnership  or  any  company  controlled 
by  the  Partnership;  (b)  any  Partnership 
to  invest  in  or  engage  in  any  transaction 
with  any  DRC  Group  entity,  acting  as 
principal,  (i)  in  which  the  Partnership, 
any  company  controlled  by  the 
Partnership,  or  any  DRC  Group  entity, 
or  Third  Party  Fund  has  invested  or  will 
invest,  or  (ii)  with  which  the 
Partnership,  any  company  controlled  by 
the  Partnership,  or  any  DRC  Group 
entity,  or  Third  Party  Fund  will  become 
affiliated;  and  (iii)  any  Third  Party 
Investor,  acting  as  principal,  to  engage 
in  any  transaction  directly  or  indirectly 
with  any  Partnership  or  any  company 
controlled  by  the  Partnership. 

4.  Applicants  state  that  an  exemption 
from  section  17(a)  is  consistent  with  the 
protection  of  investors  and  is  necessary 
to  promote  the  purpose  of  the 
Partnerships.  Applicants  state  that  the 
Participants  in  each  Partnership  will  be 
fully  informed  of  the  extent  of  the 
Partnership's  dealings  with  DRC  Group. 
Applicants  also  state  that,  as 
professionals  employed  in  the 
investment  banking,  investment 
management  or  financial  services 
businesses,  Participants  will  be  able  to 
understand  and  evaluate  the  attendant 
risks.  Applicants  assert  that  the 


community  of  interest  among  the 
Participants  and  DRC  Group  will 
provide  the  best  protection  against  any 
risk  of  abuse. 

5.  Section  17(d)  and  rule  17dT^l 
prohibit  any  affiliated  person  or  t 
pirincipal  underwriter  of  a  registered 
investment  company,  or  any  affiliated 
person  of  such  person  or  principal 
underwriter,  acting  as  principal,  from 
participating  in  any  joint  arrangement 
with  the  company  unless  authorized  by 
the  Commission.  Applicants  request 
relief  to  permit  affiliated  persons  of  each 
Partnership  (including  without 
limitation,  the  General  Partner,  other 
DRC  Group  entities,  or  Third-Party 
Fund),  or  affiliated  persons  of  any  of 
these  persons  (including  without 
limitation,  Third-Party  Investors)  to 
participate  in,  or  effect  any  transaction 
in  connection  with,  any  joint  enterprise 
or  other  joint  arrangement  or  profit- 
sharing  plan  in  which  a  Partnership  or 

a  company  controlled  by  a  Partnership 
is  a  participant. 

6.  Applicants  submit  that  it  is  likely 
that  suitable  investments  will  be 
brought  to  the  attention  of  a  Partnership 
because  of  its  affiliation  with  DRC 
Group  or  DRC  Group's  large  capital 
resources,  and  its  experience  in 
structuring  complex  transactions. 
Applicants  also  submit  that  the  tjrpes  of 
investment  opportunities  considered  by 
a  Partnership  often  require  each  investor 
to  make  funds  available  in  an  amount 
that  may  be  substantially  greater  than 
what  a  Partnership  may  make  available 
on  its  own.  Applicants  contend  that,  as 
a  result,  the  only  way  in  which  a 
Partnership  may  be  able  to  participate  in 
these  opportunities  may  be  to  co-invest 
with  other  persons,  including  its 
affiliates.  Applicants  note  that  each 
Partnership  will  be  primarily  organized 
for  the  benefit  of  Eligible  Employees  as 
an  incentive  for  them  to  remain  with 
DRC  Group  and  for  the  generation  and 
maintenance  of  goodwill.  Applicants 
believe  that,  if  co-investments  with  DRC 
Group  are  prohibited,  the  appeal  of  the 
Partnerships  would  be  significantly 
diminished.  Applicants  assert  that 
Eligible  Employees  wish  to  participate 
in  co-investment  opportunities  because 
they  believe  that  (a)  the  resources  of 
DRC  Group  enable  it  to  analyze 
investment  opportunities  to  an  extent 
that  individual  employees  would  not  be 
able  to  duplicate:  (b)  investments  made 
by  DRC  Group  will  not  be  generally 
available  to  investors  even  of  the 
financial  status  of  the  Eligible 
Employees;  and  (c)  Eligible  Employees 
will  be  able  to  pool  their  investment 
resources,  thus  achieving  greater 
diversification  of  their  individual 
investment  portfolios. 
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7.  Applicants  assert  thatt  the  flexibility 
to  structure  co-investments  and  joint 
investments  will  not  involve  abuses  of 
the  type  section  17(d)  and  rule  17d-l 
were  designed  to  prevent.  Applicants 
state  that  the  concern  that  permitting  co- 
investments  by  DRC  Group  and  a 
Partnership  might  lead  to  less 
advantageous  treatment  of  the 
Partnership  will  be  mitigated  by  the 
community  of  interest  among  DRC 
Group  and  the  Participants,  and  the  fact 
that  senior  officers  and  directors  of  DRC 
Group  entities  will  be  investing  in  the 
Partaership.  Finally,  applicants  contend 
that  the  possibility  that  a  Partnership 
may  be  disadvantaged  by  the 
participation  of  an  affiliate  in  a 
transaction  will  be  minimized  by 
compliance  with  the  lockstep 
procedures  described  in  condition  3 
below,  (p.  16)  Applicants  believe  that 
this  condition  will  ensure  that  a 
Partnership  will  co-invest  side-by-side 
and  pro  rata  with,  and  on  at  least  as 
favorable  terms  as,  a  DRC  Group  entity. 

8.  Co-investments  with  Third  Party 
Funds,  or  by  a  DRC  Group  entity 
pursiiant.to  a  contractual  obligation  to  a 
Third  Party  Fund,  will  not  be  subject  to 
condition  3.  Applicants  note  that  it  is 
common  for  a  Third  Party  Fimd  to 
require  that  DRC  Group  invest  its  own 
capital  in  Third  Party  Fund 
investments,  aad  that  the  DRC  Group 
investments  be  subject  to  substantially 
the  same  terms  as  those  applicable  to 
the  Third  Party  Fund.  Applicants 
believe  it  is  important  that  the  interests 
of  the  Third  Party  Fund  take  priority 
over  the  interests  of  the  Partnerships, 
and  that  the  Third  Party  Fimd  not  be 
burdened  or  otherwise  affected  by 
activities  of  the  Partnerships.  In 
addition,  applicants  assert  that  the 
relationship  of  a  Partnership  to  a  Third 
Party  Fund  is  fundamentally  different 
from  a  Partnership's  relationship  to  DRC 
Group.  Applicants  contend  that  the 
focus  of,  and  the  rationale  for,  the 
protections  contained  in  the  requested 
relief  are  to  protect  the  Partnerships 
from  any  overreaching  by  DRC  Group  in 
the  employer/employee  context, 
whereas  the  same  concerns  are  not 
present  with  respect  to  the  Partnerships 
vis-a-vis  a  Third  Party  Fund. 

9.  Smrtion  17(e)  and  rule  17e-l  limit 
the  compensation  an  affiliated  person 
may  receive  when  acting  as  agent  or 
broker  for  a  registered  investment 
company.  Applicants  request  an 
exemption  from  section  17(e)  to  permit 
a  DRC  Group  entity  (including  the 
General  Partner),  tihat  acts  as  an  agent  or 
broker,  to  receive  placement  fees, 
advisory  fees,  or  other  c(»npensation 
from  a  Partnership  in  connection  with 
the  purchase  or  sale  by  the  Partnership 


of  securities,  provided  that  the  fees  or 
other  compensation  is  deemed  to  be 
"usual  and  customary."  Applicants  state 
that  for  the  purposes  of  the  application, 
fees  or  other  compensation  that  is 
charged  or  received  by  a  DRC  Group 
entity  will  be  deemed  to  be  "usual  and 
customary"  only  if  (a)  the  Partnership  is 
purchasing  or  selling  securities  with 
other  unaffiliated  thkd  parties, 
including  Third  Party  Funds;  (b)  the 
fees  or  compensation  being  charged  to 
the  Partnership  are  also  being  charged  to 
the  unaffiliated  third  parties,  including 
Third  Party  Funds;  and  (c)  the  amoimt 
of  securities  being  purchased  or  sold  by 
the  Partnership  does  not  exceed  50%  of 
the  total  amount  of  securities  being 
purchased  or  sold  by  the  Partnership 
and  the  unaffiliated  third  parties, 
including  Third  Party  Eimds. 
Applicants  assert  that,  because  DRC 
Group  does  not  wish  it  to  appear  as  if 
it  is  favoring  the  Partnerships, 
compliance  with  section  17(e)  would 
prevent  a  Partnership  from  participating 
in  transactions  where  the  Partnership  is 
being  charged  lower  fees  than 
unaffiliated  third  parties.  Applicants 
assert  that  the  fees  or  other 
compensation  paid  by  a  Partnership  to 
a  DRC  Group  entity  will  be  the  same  as 
those  negotiated  at  arm's  length  with 
unaffiliated  third  parties. 

10.  Rule  17e-l(b)  requires  that  a 
majority  of  directors  of  the  General 
Partner  who  are  not  "interested 
persons"  take  actions  and  make 
approvals  regarding  commissions,  fees, 
or  other  remimeration.  Applicants 
request  an  exemption  from  rule  17e-l  to 
the  extent  necessary  to  permit  each 
Partnership  to  comply  with  the  rule 
without  having  a  majority  of  the 
directors  of  the  General  Partner  who  are 
not  interested  persons  take  actions  and 
make  determinations  as  set  forth  in  the 
rule.  Applicants  state  that  because  all 
the  directors  of  the  General  Partner  will 
be  affiliated  persons,  without  the  relief 
requested,  a  Partnership  could  not 
comply  with  rule  17e-l.  Applicants 
state  that  each  Partnership  will  comply 
with  rule  17e-l  by  having  a  majority  of 
the  directors  of  the  General  Partner  take 
actions  and  make  approvals  as  are  set 
forth  in  nde  17e-l.  Applicants  state  that 
each  Partnership  will  comply  with  all 
other  requirements  of  nde  17e-l. 

11.  Section  17(f)  designates  the 
entities  that  may  act  as  investment 
company  custodians,  and  rule  17f-l 
imposes  certain  requirements  when  the 
custodian  is  a  member  of  a  national 
securities  exchange.  Applicants  request 
an  exemption  from  section  17(f)  and 
rule  17f-l  to  permit  a  DRC  Ooup  entity 
to  act  as  custodian  of  Partnership  assets 
without  a  written  contract,  as  would  be 


required  by  rule  17f-l(a).  Applicants 
also  request  an  exemption  from  the  rule 
17f-l  (b)(4)  requirement  that  an 
independent  accoimtant  periodically 
verify  the  assets  held  by  die  custodian. 
Applicants  believe  that,  because  of  the 
community  of  interest  between  DRC 
Group  and  the  Partnerships  and  the 
existing  requirement  for  an  independent 
audit,  compliance  with  these 
requirements  would  be  uimecessarily 
burdensome  and  expensive.  Applicants 
will  comply  with  all  other  requirements 
of  rule  17f-l. 

12.  Section  17(g)  and  rule  17g-l 
generally  reqture  the  bonding  of  officers 
and  employees  of  a  registered 
investment  company  who  have  access  to 
its  seciuities  or  funds.  Rule  17g-l 
requires  that  a  majority  of  directors  who 
are.not  interested  persons  take  certain 
actions  and  give  certain  approvals 
relating  to  fidelity  bonding.  Applicants 
request  exemptive  relief  to  permit  the 
General  Partner's  officers  and  directors, 
who  may  be  deemed  interested  persons, 
to  take  actions  and  make  determinations 
set  forth  in  the  rule.  Applicants  state 
that,  because  all  the  directors  of  the 
General  Partner  will  be  affiliated 
persons,  a  Partnership  could  not  comply 
with  rule  17g-l  without  the  requested 
relief.  Specifically,  each  Partnership 
will  comply  with  rule  17g-l  by  having 

a  majority  of  the  Partnerships'  directors 
take  actions  and  make  determinations  as 
are  set  forth  in  rule  17g-l.  Applicants 
also  state  that  each  PartnersMp  will 
comply  with  all  other  requirements  of 
nUe  17g-l. 

13.  Section  17(j)  and  paragraph  (b)  of 
rule  17J-1  make  it  unlawful  for  certain 
enumerated  persons  to  engage  in 
fraudulent  or  deceptive  practices  in 
connection  with  the  purchase  or  sale  of 
a  security  held  or  to  be  acquired  by  a 
registered  investment  company.  Rule 
17J-1  also  requires  that  every  registered 
investment  company  adopt  a  written 
code  of  ethics  and  that  every  access 
person  of  a  registered  investment 
company  report  personal  securities 
transactions.  Applicants  request  an 
exemption  from  the  provisions  of  rule 
17J-1,  except  for  the  anti-fraud 
provisions  of  paragraph  (b),  because 
they  are  unnecessarily  burdensome  as 
applied  to  the  Partnerships. 

14.  Applicants  request  an  exemption 

~  from  the  requirements  in  sections  30(a), 
30(b),  and  30(e),  and  the  rules  under 
those  sections,  that  registered 
investment  companies  prepare  and  file 
with  the  Commission  and  mail  to  thefr 
shareholders  certain  periodic  reports 
and  financial  statements.  Applicants 
contend  that  the  forms  prescribed  by  the 
Commission  for  periodic  reports  have 
little  relevance  to  the  Partnerships  and 


V<k<1a*f>1    V< 
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would  entail  administrative  and  legal 
costs  that  outweigh  any  benefit  to  the 
Participants.  Applicants  request 
exemptive  relief  to  the  extent  necessary 
to  permit  each  Partnership  to  report 
annually  to  its  Participants.  Applicants 
also  request  an  exemption  from  section 
30(h)  to  the  extent  necessary  to  exempt 
the  General  Partner  of  each  Partnership 
and  any  other  persons  who  may  be 
deemed  to  be  members  of  an  advisory 
board  of  a  Partnership  from  filing  Forms 
3,  4,  and  5  under  section  16(a)  of  the 
Exchange  Act  with  respect  to  their 
ownership  of  Interests  in  the 
Partnership.  Applicants  assert  that, 
because  there  will  be  no  trading  market 
and  the  transfers  of  Interests  will  be 
severely  restricted,  these  filings  are 
unnecessary  for  the  protection  of 
investors  and  burdensome  to  those 
required  to  make  them. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Each  proposed  transaction 
otherwise  prohibited  by  section  17(a)  or 
section  17(d)  and  rule  17d-l  to  which 

a  Partnership  is  a  party  (the  "Section  17 
Transaction")  will  be  effected  only  if  the 
General  Partner  determines  that:  (a)  The 
terms  of  the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
fair  and  reasonable  to  the  Partners  of  the 
Partnership  and  do  not  involve 
overreaching  of  the  Partnership  or  its 
Partners  on  the  part  of  any  person 
concerned;  and  (b)  the  transaction  is 
consistent  with  the  interests  of  the 
Partners  in  the  Partnership,  and  the 
Partnership's  organizational  docimients 
and  reports  to  its  Partners.  In  addition, 
the  General  Partner  of  each  Partnership 
will  record  and  preserve  a  description  of 
the  Section  17  Transactions,  the  General 
"  Partner's  findings,  the  information  or 
materials  upon  which  the  General 
Partner's  findings  are  based,  and  the 
basis  for  the  findings.  All  records 
relating  to  an  investment  program  will 
be  maintained  until  the  termination  of 
the  investment  program  and  at  least  two 
years  thereafter,  and  will  be  subject  to 
examination  by  the  Commission  and  its 
staff.5 

2.  In  coimection  with  the  Section  17 
Transactions,  the  General  Partner  of 
each  Partnership  will  adopt,  and 
periodically  review  and  update, 
procedures  designed  to  ensure  that 
reasonable  inquiry  is  made,  prior  to  the 
consunmiation  of  any  Section  17 


sEach  Partnership  will  preserve  the  accounts, 
books,  and  other  doctuneots  required  to  be 
ntaintained  in  an  easily  accessible  place  for  the  first 
two  years. 


Transaction,  with  respect  to  the  possible 
involvement  in  the  transaction  of  any 
affiliated  person  or  promoter  of  or 
principal  underwriter  for  the 
Partnership,  or  any  affiliated  person  of 
an  affiliated  person,  promoter,  or 
principal  imderwriter. 

3.  The  General  Partner  of  each 
Partnership  will  not  invest  the  funds  of 
the  Partnership  in  any  investment  in 
which  a  "Co-Investor"  (as  defined 
below)  has  acquired  or  proposes  to 
acquire  the  same  class  of  securities  of 
the  same  issuer,  if  the  investment 
involves  a  joint  enterprise  or  other 
arrangement  within  the  meaning  of  nde 
17d-l  in  which  the  Partnership  and  the 
Co-Investor  are  participants,  unless  the 
Co-Investor,  prior  to  disposing  of  all  or 
part  of  its  investment,  (a)  gives  the 
General  Partner  sufficient,  but  not  less 
than  one  day's,  notice  of  its  intent  to 
dispose  of  its  investment;  and  (b) 
refrains  from  disposing  of  its  investment 
unless  the  Partnership  has  the 
opportunity  to  dispose  of  the 
Partnership's  investment  prior  to  or 
concurrently  with,  on  the  same  terms  as, 
and  pro  rata  with  the  Co-Investor.  The 
term  "Co-Investor"  with  respect  to  any 
Partnership  means  any  person  who  is  (a) 
an  "affiliated  person"  (as  defined  in 
section  2(a)(3)  of  the  Act)  of  the 
Partnership  (other  than  a  Third  Party 
Fund);  (b)  DRC  Group;  (c)  an  officer  or 
director  of  DRC  Group;  or  (d)  an  entity 
(other  than  a  Third  Party  Fund)  in 
which  the  General  Partner  acts  as  a 
general  partner  or  has  a  similar  capacity 
to  control  the  sale  or  other  disposition 
of  the  entity's  securities.  The ' 
restrictions  contained  in  this  condition, 
however,  will  not  be  deemed  to  limit  or 
prevent  the  disposition  of  an  investment 
by  a  Co-Investor:  (a)  To  its  direct  or 
indirect  wholly-owned  subsidiary,  to 
any  company  (a  "Parent")  of  which  the 
Co-Investor  is  a  direct  or  indirect 
wholly-owned  subsidiary,  or  to  a  direct 
or  indirect  wholly-owned  subsidiary  of 
its  Parent;  (b)  to  immediate  family 
members  of  the  Co-Investor  or  a  trust  or 
other  investment  vehicle  established  for 
any  immediate  family  member;  (c)  when 
the  investment  is  comprised  of 
securities  that  are  listed  on  any 
exchange  registered  as  a  national 
securities  exchange  under  section  6  of 
the  Exchange  Act;  (d)  when  the 
investment  is  comprised  of  securities 
that  are  national  market  system 
seciuities  pursuant  to  section  llA(a)(2) 
of  the  Exchange  Act  and  rule  llAa2-l 
imder  the  Exchange  Act;  or  (e)  when  the 
investment  is  comprised  of  securities 
that  are  listed  or  traded  on  any  foreign 
securities  exchange  or  board  of  trade 
that  satisfies  regulatory  requirements 


under  the  law  of  the  jurisdiction  in 
which  the  foreign  securities  exchange  or 
board  of  trade  is  organized  similar  to 
those  that  apply  to  a  national  securities 
exchange  or  a  national  market  system 
for  securities. 

4.  Each  Partnership  and  the  General 
Partner  will  maintain  and  preserve,  for 
the  life  of  the  Partnership  and  at  least 
two  years  thereafter,  the  accounts, 
books,  and  other  docimients  that 
constitute  the  record  forming  the  basis 
for  the  audited  financial  statements  that 
are  to  be  provided  to  the  Participants  in 
the  Partnership,  and  each  annual  report 
of  the  Partnership  required  to  be  sent  to 
Participants,  and  agree  that  these 
records  will  be  subject  to  examination 
by  the  Commission  and  its  staff.^ 

5.  The  General  Partner  of  each 
Partnership  will  send  to  each 
Participant  in  the  Partnership  who  had 
an  interest  in  any  capital  accoimt  of  the 
Partnership,  at  any  time  during  the 
fiscal  year  then  ended.  Partnership 
financial  statements  audited  by  the 
Partnership's  independent  accoimtants. 
At  the  end  of  each  fiscal  year,  the 
General  Partner  will  make  a  valuation  or 
have  a  valuation  made  of  all  of  the 
assets  of  the  Partnership  as  of  the  fiscal 
year  end  in  a  maimer  consistent  with 
customary  practice  with  respect  to  the   ■ 
valuation  of  assets  of  the  kind  held  by 
the  Partnership.  In  addition,  within  120 
days  after  the  end  of  each  fiscal  year  of 
each  Partnership  or  as  soon  as 
practicable  thereafter,  the  General 
Partner  of  the  Partnership  will  send  a 
report  to  each  person  who  was  a 
Participant  in  the  Partnership  at  any 
time  during  the  fiscal  year  then  ended, 
setting  forth  the  tax  information 
necessary  for  the  preparation  by  the 
Participant  of  federal  and  state  income 
tax  returns  and  a  report  of  the 
investment  activities  of  the  Partnership 
diuii^  that  year. 

6.  lT purchases  or  sales  are  made  by 
a  Partnership  fiom  or  to  an  entity 
affiliated  with  the  Partnership  by  reason 
of  a  5%  or  more  investment  in  the  entity 
by  a  DRC  Group  director,  officer,  or 
employee,  the  individual  will  not 
participate  in  the  Partnership's 
determination  of  whether  or  not  to  effect 
the  purchase  or  sale. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-401  Filed  1-7-02;  8:45  am) 
BUJNQ  CODE  WlO-OI-r 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RatoM*  No.  34-45211;  RIe  No.  SR-nAiMx- 
2001-M] 

SaN-Raguhrtory  Oitfa»U<llon»;  Order 
Approving  a  Propoaad  Rule  Change  by 
tha  American  Stock  Exchange  LLC  to 
RainaMa  and  meraaaa  OpHona 
Tianaacnon  wnarges 

December  28,  2001. 

On  November  8,  2001,  pursuant  to 
section  19(b)(1)  of  the  Securities 
Excliange  Act  of  1934  ^  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Conunission")  the  proposed  rule 
change  to  reinstate  and  increase  options 
transaction  charges  in  select  products, 
hi  April  2000,  the  Exchange  eliminated 
transaction,  floor  brokerage,  and 
clearance  charges  for  customer  equity 
option  trades.  At  that  time,  fees  charged 
to  customers  for  transactions  in  index 
options  remained  unchanged  at  $0.10 
per  contract  The  Exchange  proposes  to 
increase  the  flees  <:harged  to  (1) 
customers  for  transactions  in  index 
options  from  $0.10  to  $0.15;  and  (2) 
member  firms  and  non-member  broker 
dealers  Ux  transactions  in  index  options 
from  $0.11  to  $0.15.  In  addition,  the 
Exchange  is  proposing  to  reinstate  a 
customer  transaction  charge  for  equity 
options  on  the  S&P  100  iShares.  The 
transaction  charge  will  be  $0.15  per 
contract  side. 

The  proposed  rule  chaage  was 
published  for  comment  in  the  Federal 
Kegialer.2  The  Commission  received  no 
comments  on  the  proposal. 

The  Commission  finds  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act  3  in  general  and  furthers 
the  objectives  of  section  6(b)(4)  of  the 
Acf*  in  particular  in  that  it  is  designed 
to  provide  for  the  equitable  allocation  of 
reasonable  dues,  fe^,  and  other  charges 
among  its  members  and  issuers  and 
other  persons  using  its  facilities.^ 
According  to  the  Amex,  these  increases 
are  necessary  due  to  the  increasing  costs 
incurred  in  developing  and 
implementing  new  tedmology  for  the 
fast  and  efficient  trading  of  options. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,»  that  the 


>  15  U.S.C  78s(b)(l).  I 

2  Securities  Exchange  Act  Release  No.  45060 
(Nov.  11,  2001),  66  FR  58765  (Nov.  23.  2001). 

315U.S.C.  78f(b). 

« 15  U.S.C.  78«[b)(4). 

'  In  approving  this  rule,  the  Conunission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.Sx.  78c(f). 

•15U.S.C78s(b)(2). 


proposed  rule  change  (SR-Amex-2001- 
98)  be,  and  hereby  is,  approved.^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Dpc.  02-285  Filed  1-7-02;  8:45  am] 
BajJNO  COOE  8010-01-M     - 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-'45177;  File  No.  SR-Amex- 
2001^103] 

Self-Regulatory  Organizationa;  Notice 
of  Filing  and  Immadlate  Effacthwnaaa 
of  Propoaad  Rule  Change  by  American 
Slock  Exchange  LLC  Relating  to  a 
Utilization  Fee  for  tha  'Smart'  Wiring 
Program 

December  20,  2001. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,^  and 
Ride  19b-4  theretmder,^  notice  is 
hereby  given  that  on  December  10,  2001, 
the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  m  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  SutMtance  of 
the  ProposM  Rule  Change 

The  Exchange  proposes  to  increase 
floor  fees  by  assessing  a  $15.00  monthly 
utilization  fee  on  registered  options 
traders  operating  on  the  Harry's  floow  of 
the  Exchange  (new  trading  facility  on 
the  first  floor  of  the  86  Trinity  Exchange 
building)  to  enable  registered  options 
traders  to  hard- wire  their  handheld 
computers  from  certain  locations  in  the 
Harry's  floor. 

n.  Self-Regulatory  Organizatiim's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statemmts 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 


Amex  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  assess 
a  $150.00  monthly  utilization  fee 
(regardless  of  amount  of  days  service  is 
utilized  during  a  month)  on  registered 
options  traders  operating  on  the  Harry's 
floor  of  the  Exchange  to  recover  the 
capital  investment,  as  well  as  the 
implementation  and  operating  costs,  for 
the  'Smart'  Wiring  program. 

'Smart'  Wiring  involves  the 
installation  of  'Smart'  wired  outlets 
throughout  the  Harry's  floor  to  enable 
registered  options  traders  to  change 
theirlocation  within  that  trading  floor 
from  day  to  day  by  easily  connecting 
into  a  'Smart'  outlet.  The  need  for  this 
program  arose  because  of  the  desire  of 
users  to  be  able  to  move  to  any  location 
in  the  trading  crowd  and  get 
connectivity  to  their  member  firm's 
servers.  Through  the  'Smart'  Wiring 
connection,  registered  options  traders 
receive  analjrtical  data  and  other 
information  bom  their  member  firms 
which  assists  them  in  making  better 
markets.  'Smart'  Wiring  is  not  part  of 
the  Exchange's  order  routing  or  other 
trading  system. 

The  'Smart'  Wiring  program  is  being 
implemented  in  the  Harry's  floor  first, 
since  that  space  requires  less  work  than 
the  other  Amex  floors  to  effect 
implementation  of  the  program.  The 
Exchange  will  monitor  the  program  and, 
based  on  its  experience  with  the 
program  as  weU  as  the  demand  for  the 
service,  the  Exchange  may  decide  to 
extend  the  service  on  the  Harry's  floor 
by  adding  additional  'Smart'  outlets 
and/or  extend  new  service  to  the  other 
Amex  floors. 

2.  Statutory  Basis 

The  proposed  rule  change  is 
consistent  with  Section  6(b)  of  the  Act  ^ 
in  general  and  furthers  the  objective  of 
Section  6(b)(4)  of  the  Act^  in  particular 
in  that  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues; 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 


'  17  CFR  200.30-30(8)(12). 
>  15  U.S.C  78s(b)(l). 
217CFR240.19b-4. 


»15US.C.  78«[b). 
♦15U.S.C.  78f(b)(4). 


QdR 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Amex  has  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  nUe  change  (1) 
does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  biutlen  on  competition;  (3) 
does  not  become  operative  for  30  days 
fit)m  December  11,  2001,  the  date  on 
which  it  was  filed,  and  the  Exchange 
provided  the  Commission  with  written 
notice  of  its  intent  to  file  the  proposed 
rule  change  at  least  five  business  days 
prior  to  the  filing  date,  it  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Acts  and  Rule  19b-4(g)(6) 
thereimder.^  At  any  time  within  60  days 
of  the  filing  of  stich  proposed  nUe 
change,  the  Commission  may  summarily 
abrogate  such  proposed  rule  change  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  ^e  Act. 
Persons  making  written  submissions 
shotdd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frt>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  the  Amex.  All  submissions 
should  refer  to  SR-Amex-2001-103  and 
should  be  submitted  by  January  29, 
2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-404  Filed  1-7-02;  8:45  am] 
8IUJNG  CODE  a010-01-«i 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45221;  File  No.  SR-CBOE- 
9»-45] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Amendment  No.  2  to 
Propoaad  Rule  Change  by  ttie  Chicago 
Board  Options  Exchange,  inc.  to 
Clarify  Certain  Aspects  of 
interpretation  and  Policy  .02  to 
Exchange  Rule  6.8 

January  2,  2002. 

Piusuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
19,  2001,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission") 
Amendment  No.  2  to  the  proposed  rule 
change,  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  the  CBOE.^  On  December 
28, 1999,  the  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register.^  On  October  30,  2000,  the 
CBOE  filed  Amendment  No.  1  to  the 


si5U.S.C.78s(b)(3)(A). 
817CFR240.19b-*(f)6. 


'  17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  letter  from  Joanne  Moffic-Silver,  General 
Counsel  and  Corporate  Secretary,  Legal  Department, 
CBOE  to  Stephen  M*.  Cutler,  Director,  Division  of 
Enforcement,  Conunission,  Annette  L.  Nazareth, 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  and  Lori  A.  Richards, 
Director,  Office  of  Compliance,  Inspections  and 
Examination,  Commission,  dated  November  19, 
2001  ("Amendment  No.  2").  In  Amendment  No.  2, 
the  CBOE  proposes  to  set  forth  specific,  objective 
criteria  describing  the  circumstances  in  which 
Exchange  Floor  Officials  may  determine  that  quotes 
from  one  or  more  markets  in  one  or  more  particular 
classes  of  options  are  not  reliable  and,  thus,  may  be 
excluded  from  CBOE's  Retail  Automatic  Execution 
System  ("RAES'1  determination  of  the  National 
Best  Bid  and  Offer  ("NBBO"). 

4  See  Securities  Exchange  Act  Release  No.  42256 
(December  20, 1999),  64  FR  72707  (December  28, 
1999). 


proposed  rule  change.^  Amendment  No. 
2  supersedes  and  replaces  Amendment 
No.  1  in  its  entirety.*^  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  Amendment  No.  2  to  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  change  its 
Interpretation  and  Policy  .01  to  CBOE 
Rule  6.8  (RAES  Operations)  in  order  to 
add  specific,  objective  criteria 
describing  the  circumstances  in  which 
Exchange  Floor  Officials  may  determine 
that  quotes  from  one  or  more  markets  in 
one  or  more  particular  classes  of  options 
are  not  reliable,  and,  thus,  may  be 
excluded  frtim  CBOE's  Retail  Automatic 
Execution  System  ("RAES") 
detennination  of  the  National  Best  Bid 
and  Offer  ("NBBO").  The  text  of 
Amendment  No.  2  to  the  proposed  rule 
change  is  provided  below.  Changes  to 
the  current  rule  text  are  in  italics; 
deletions  from  the  current  rule  text  are 
in  brackets. 

RAES  Operations  in  Equity  Options 

Rule  6.8    [No  change] 

*  *  *  Interpretation  and  Policy 
.01     (No  change] 

.02  (a)  Orders  to  buy  or  sell  options 
that  are  multiply  traded  in  one  or  more 
markets  in  addition  to  the  Exchange  will 
not  be  automatically  executed  on  RAES 
at  prices  inferior  to  the  current  best  bid 
or  offer  in  any  other  market,  as  such  best 
bids  or  offers  are  identified  in  RAES. 

Under  circumstances  where  two  Floor 
Officials  determine  that  quotes  from  one 
or  more  particular  markets  in  one  or 
more  classes  of  options  are  not  reliable, 
the  Floor  Officials  may  direct  the  senior 
person  in  charge  of  the  Exchange's 
Control  Room  to  exclude  the  unreliable 
quotes  from  the  RAES  determination  of 
the  NBBO  in  the  particular  option 
class(es). 

I.  Two  Floor  Officials  may  determine 
quotes  in  one  or  more  particular  options 
classes  in  a  market  are  not  reliable 
under  any  of  the  following 
circumstances: 

(a)  Quotes  Not  Firm:  A  market's 
quotes  in  a  particular  options  class  are 
not  firm  based  upon  direct 
communication  to  the  Exchange  from 


»  See  letter  from  Christopher  R.  Hill.  Attorney  11, 
Legal  Department,  CBOE  to  Terri  Evans,  Special 
Counsel,  Division,  Commission,  dated  October  24. 
2000  ("Amendment  No.  1"). 

«  Telephone  conversation  between  Patrick  Sexton, 
Legal  Division,  CBOE.  and  Deborah  Flynn, 
Assistant  Director,  Division,  Commission,  on 
December  14,  2001. 
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the  market  or  the  dissemination  through 
OPRA  of  a  message  indicating  that 
disseminated  quotes  are  not  firm; 

(b)  Confirmed  Quote  Problems:  A 
market  has  directly  communicated  to 
the  Exchange  or  otherwise  confirmed 
that  the  market  is  experiencing  systems 
or  other  problems  affecting  the 
reliability  of  its  disseminated  quotes; 

(c)  Crossed  or  Locked  Markets:  One  or 
more  floor  officials  observe  that  the 
market's  quotes  in  six  or  more  option 
series  in  a  particular  options  class  are 
crossed  or  locked  with  the  disseminated 
quotes  of  two  or  more  other  markets 
(which  may  include  the  Exchange),  and 
continue  to  be  crossed  or  locked  for  30 
seconds  or  more,  provided  that  the 
quotes  must  be  crossed  or  locked  at  the 
time.  Floor  Officials  determine  to 
exchide  the  unreliable  quotes  from  the 
RAES  determination  of  the  NBBO;  or 

(d)  Documented  Firm  Quote  Issues: 
One  or  more  floor  officials  observe  any 
of  the  following: 

(1)  One  or  more  orders  originating 
from  an  Exchange  DPMor  market- 
maker  for  a  particular  options  class  that 
are  filled  by  the  market  at  a  worse  price 
than  its  disseminated  quote  without  a 
reauired  quote  change; 

(2)  One  or  more  market  orders  or 
maHcetable  limit  orders  originating  from 
an  Exchange  DPM  or  market-maker  for 
a  particular  options  class  that  are 
confirmed  to  be  unfilled  or  partially 
unfilled  by  the  market  without  a 
reauired  quote  change;  or 

(3)  One  or  more  market  orders  or 
marketable  limit  orders  originating  from 
an  Exchange  DPM  or  market-maker  for 
a  particular  options  class  partially  filled 
by  a  "responsible  broker  or  dealer"  at  its 
disseminated  quote,  followed  by  a  quote 
change  and  a  redisplay  of  the  previously 
disseminated  quote  by  the  same 
"responsible  broker  or  dealer"  in  less 
than  30  seconds. 

In  all  such  cases,  the  situation  will  be 
documented  by  the  Exchange  Control 
Room  arid  reported  to  regulatory 
authorities  at  the  appropriate  market. 

n.  In  all  cases  where  floor  officials 
exclude  a  market  or  any  of  its  quotes 
from  the  RAES  determination  of  the 
NBBO  due  to  quote  unreliability,  the 
Exchange  Control  Room  will  promptly 
notify  the  market  of  the  action,  continue 
to  monitor  the  reliability  of  the  excluded 
quotes  in  consultation  witii  Floor 
Officials,  and  maintain  records  showing 
the  date,  time,  duration,  and  reasons  for 
each  such  action,  as  well  as  the  identity 
of  the  Floor  Officials  ¥/ho  authorized  the 
actitm.  Any  determination  to  exclude  a 
market  or  any  of  its  quotas  from  the 
RAES  determination  of  the  NBBO 
pursuant  to  1(a)  and  (b)  above  will 
expire  at  the  end  of  the  trading  day.  or 


at  such  time  as  the  quotes  are  confirmed 
by  the  market  to  be  reliable  again — 
whichever  occurs  first.  Any 
determination  to  exclude  a  market  or 
any  of  its  quotes  from  the  RAES 
determination  of  the  NBBO  pursuant  to 
1(c)  and  (d)  above  will  expire  not  later 
than  30  minutes  after  the  initial 
determination,  unless  two  Floor 
Officials  determine  that  the  excluded 
quotes  continue  to  be  unreliable  in 
which  case  the  quotes  will  continue  to 
be  excluded  for  an  additional  period  of 
time  not  to  exceed  30  minutes  pending 
further  Floor  Official  review.  Exclusion 
of  a  market  or  its  quotes  from  the  RAES 
determination  of  the  NBBO  will  be 
reported  to  Exchange  member  firms. 

(b)  In  respect  of  those  classes  of 
options  that  have  been  specifically 
designated  by  the  appropriate  Floor 
Procedure  Committee  as  coming  within 
the  scope  of  [this]  the  first  sentence  of 
.02(a)  ("automatic  step-up  classes"), 
under  circimistances  where  the 
Exchange's  best  bid  or  offer  is  inferior 
to  the  current  best  bid  or  offer  in 
another  market  by  no  more  than  the 
"step-up  amount"  as  defined  below, 
such  orders  will  be  automatically 
executed  on  RAES  at  the  current  best 
bid  or  offer  in  the  other  market. 

(i)  In  respect  of  automatic  step-up 
classes  of  options  under  circiim-stances 
where  the  Exchange's  best  bid  or  offer 
is  inferior  to  the  current  best  bid  or  offer 
in  another  market  by  more  than  the 
step-up  amount,  or 

(li)  In  respect  of  series  of  option 
classes  designated  by  the  appropriate 
Floor  Procedure  Committee  or  its 
Chairman  imder  circumstances  where 
the  NBBO  for  one  of  the  series  is  crossed 
(e.g.,  6.10  bid,  6  asked)  or  locked  (e.g., 
6  bid,  6  asked),  or 

(iii)  In  respect  of  specified  automatic 
step-up  classes  or  series  of  options  or 
specified  markets  imder  circumstances 
where  the  Chairman  of  the  appropriate 
Floor  Procedure  Committee  or  his 
designee  has  determined  that  automatic 
step-up  should  not  apply  because 
quotes  in  such  options  or  markets  are 
deemed  not  to  be  reliable,  or 

(iv)  In  respect  of  classes  of  equity 
options  other  than  automatic  step-up 
classes  where  the  Exchange's  best  bid  or 
offer  is  inferior  to  the  ciurent  best  bid 
or  offer  in  another  market  by  any 
amoimt,  such  orders  will  be  rerouted  for 
non-automated  handling  to  the  DPM  or 
OBO  for  that  class  of  options,  or  to  any 
other  location  in  the  event  of  system 
problems  or  contrary  routing 
instructions  from  the  firm  that 
forwarded  the  order  to  RAES.  U  the 
order  has  been  rerouted  to  thelDPM  or 
OBO,  the  DPM  or  OBO  will  report  the 
execution  or  non-execution  of  such 


orders  to  the  firm  that  originally 
forwarded  the  order  to  RAES.  With 
respect  to  the  orders  that  are  rerouted 
for  manual  handling  pursuant  to  (ii) 
above,  the  appropriate  Floor  Procediue 
Committee  may  determine  to  have  the 
orders  for  a  particular  series  within  a 
designated  class  of  options  executed  on 
RAES  notwithstanding  the  fact  that  the 
NBBO  is  either  crossed  or  locked.  Also, 
with  respect  to  (ii)  above,  the 
appropriate  Floor  Procedure  Committee 
may  determine  to  haCe  the  orders 
rerouted  for  manual  handling  only 
when  the  CBOE  RAES  becomes  crossed 
or  locked  as  a  result  of  applying  the 
step-up  amoimt. 

As  used  in  this  Interpretation  and 
Policy  .02,  the  term  "step-up  amount" 
shall  be  expressed  in  an  amount 
consistent  with  the  minimum  trading 
increment  for  options  of  that  series 
established  piu-suant  to  Rule  6.42.  The 
appropriate  Floor  Procedure  Committee 
shall  determine  the  step-up  amoimt  in 
respect  of  specified  automatic  step-up 
classes  or  series  of  options  and  may  vary 
the  "step-up  amounf'on  the  basis  of 
order  size  parameters.  The  procedures 
described  in  this  Interpretation  .02(b) 
shall  not  apply  in  circumstances  where 
a  "fast  market"  in  the  options  that  are 
the  subject  of  the  orders  in  question  has 
been  declared  on  the  Exchange  or  where 
comparable  conditions  exist  in  the  other 
market  such  that  firm  quote 
requirements  do  not  apply. 

(c)  For  purposes  of  this  Interpretation 
and  Policy  .02,  the  term  "Exchange's 
best  bid  or  offer"  shall  mean  the  price 
for  the  series  as  established  by  the 
DPM's  Autoquote  or  proprietary 
automated  quotation  updating  system. 
Classes  of  options  in  which  Autoquote 
or  a  proprietary  automated  quotation 
updating  system  are  not  operative  shall 
ndt  be  deeme4  to  be  "automatic  step-up 
classes,"  as  that  term  is  defined  in 
paragraph  [(a)]  (b)  of  this  Interpretation. 

n.  Self-Regulatoiy  Organizatioii's 
Statenmit  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filings  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change,  as  amended  by 
Amendment  No.  2,  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change,  as  amended.  The  text  of 
these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  CBOE  has  prepared  summaries,  set 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Interpretation  and  Policy  .02  to  CBOE 
Rule  6.8  provides  that  orders  to  buy  or 
sell  equi^  options  that  are  multiply 
traded  in  one  or  more  markets  in 
addition  to  the  CBOE  will  not  be 
executed  on  RAES  at  prices  inferior  to 
the  current  best  bid  or  offer  in  any  other 
market,  as  the  NBBO  is  identified  in 
RAES. 

Amendment  No.  2  is  designed  to 
clarify  procedures  and  specifically 
describe  the  circumstances  under  which 
the  Exchange  will  be  permitted  to 
remove  another  market's  quotes  from 
the  NBBO  calculation.  Specifically, 
removal  will  occur  only  when  specific 
conditions  set  forth  in  this  amendment 
allow  Exchange  Floor  Officials  to  make 
a  determination  based  on  objective 
criteria  that  quotes  in  one  or  more 
options  classes  in  a  market  are  not 
reliable. 

Reliable  NBBO  Calculations  Benefit 
Public  Customers 

The  CBOE  believes  that  the  presence 
of  inaccurate  and  unreliable  quotes  is  a 
significant  problem  because  incorrect 
quotes  undermine  the  integrity  of  the 
NBBO  and  by  doing  so,  impede  the  very 
purpose  of  the  National  Market  System, 
as  well  as  inhibit  the  ability  of  public 
customers  to  obtain  best  execution  for 
their  orders.  Removal  of  unreliable 
quotes,  effected  through  objective 
criteria  and  well-defined  procedures,  is 
an  appropriate  function  of  the 
Exchange,  necessary  to  protect  the 
integrity  and  fairness  of  the  market. 

An  NBBO  is  critical  to  the  National 
Market  System  because  it  serve  as  the 
reference  point  for  almost  every  options 
transaction  effected  on  the  Exchange. 
An  accurate  NBBO  is  essential  because 
it  allows  market  makers  to  compete 
actively  with  traders  at  other  markets  to 
offer  improved  pricing,  which  in  turn, 
allows  brokers  to  compare  prices  across 
markets  to  ensure  that  customers  are 
getting  the  best  prices.  For  example, 
CBOE's  RAES  system  uses  the 
Exchange's  internally  calculated  NBBO 
to  ensiu«  that  customer  orders  executed 
on  RAES  are  executed  quickly  and  at 
the  best  available  price.  Thus,  CBOE 
rules  generally  provide  for  an  automatic 
execution  for  customer  orders  for  RAES 
eligible  orders  at  the  NBBO,  if  the  NBBO 
is  not  more  than  one  "tick"  better  than 
the  prevailing  price  at  CBOE.  ff  the 
NBBO  is  more  than  one  "tick"  better 
than  the  current  CBOE  price,  however, 
the  order  is  removed  from  the  RAES 


system  and  is  routed  to  the  trading  floor 
for  manual  handling. 

If  the  NBBO  includes  "unreliable" 
quotes,  i.e.,  quotes  that  do  not 
accurately  reflect  prevailing  quotes  at 
another  market,  and  such  unreliable 
quotes  are  more  than  one  tick  better 
than  CBOE's  quotes,  customer  orders 
will  be  removed  from  CBOE's  RAES 
system.  According  to  the  CBOE,  such 
orders  will  not  be  executed  at  the. 
quoted  NBBO,  however,  because  no 
market  actually  will  be  trading  at  the . 
unreliable  NBBO  quote.  The  presence  of 
the  unreliable  quote  in  the  NBBO 
therefore  needlessly  will  deprive  the 
customer  of  a  fast,  automatic  execution 
through  RAES.  In  fact,  depending  on  the 
speed  and  direction  of  the  market's 
movement,  a  rejected  order  may  end  up 
being  executed  at  a  price  inferior  to  the 
CBOE's  market  at  the  time  the  order  was 
entered.  An  incorrect  NBBO  may  even 
prevent  a  customer  order  from  being 
filled  at  all.  For  example,  if  a  customer 
submitted  a  RAES-eligible  marketable 
limit  order,  but  the  order  was  removed 
frt)m  RAES  because  of  an  unreliable 
quote  in  the  NBBO  that  was  more  than 
one  tick  better  than  CBOE's  quote,  the 
market  may  move  away  from  the 
customer's  limit  order  price  during  the 
process  of  rerouting  and  manual 
handling  of  the  customer's  order.  As  a 
result,  the  customer's  order  may  not^et 
filled  at  all,  or  may  receive  a  price  less 
favorable  than  what  would  have  been 
obtained  had  the  customer's  order  been 
executed  on  RAES  without  the 
"unreliable"  quotes. 

The  presence  of  unreliable  quotes  in 
the  NBBO  calculation  therefore  harms 
public  customers,  and  it  is  the  goal  of 
the  proposed  rule  change,  as  amended, 
to  clarify  the  procedures  for  preventing 
such  harm  by  removing  unreliable 
quotes  frtam  the  NBBO. 

Specific  Criteria  for  Unreliability 
Determinations 

As  indicated  in  new  Subsection 
.02(A)(1)  of  the  proposed  rule  change,  as 
amended,  two  Floor  Officials  may 
determine  that  quotes  in  one  or  more 
particular  option  classes  in  a  market  are 
not  reliable  and  thus  may  be  excluded 
bom  the  NBBO  determination  under 
any  of  the  following  circumstances: 

(a)  Where  a  market  confirms  that  its 
quotes  are  not  firm  based  upon  direct 
communication  to  CBOE  from  the 
market  or  the  disssemination  through 
OPRA  of  a  message  indicating  that 
disseminated  quotes  are  not  firm; 

(b)  Where  a  market  directly 
communicates  to  CBOE  or  otherwise 
confirms  that  it  is  experiencing  systems 
or  other  problems  affecting  the 
reUability  of  its  disseminated  quotes; 


(c)  Where  one  or  more  Floor  Officials 
observe  that  six  or  more  option  series  in 
a  particular  options  class  are  crossed  or 
locked  with  the  disseminated  quotes  of 
two  or  more  other  markets,  and 
continue  to  be  crossed  or  locked  for  30 
seconds  or  more,  provided  that  the 
quotes  are  crossed  or  locked  at  the  time 
Floor  Officials  determine  to  exclude  the 
unreliable  quote  from  the  RAES 
determination  of  the  NBBO;  or 

(d)  Where  a  Floor  Official  observes 
any  of  the  following: 

(1)  One  or  more  orders  originating 
from  an  Exchange  DPM  or  market-maker 
for  a  particular  options  class  that  are 
filled  by  the  market  at  a  worse  price 
than  its  disseminated  quote  without  a 
required  quote  change; 

(2)  One  or  more  market  orders  or 
marketable  limit  orders  originating  bom 
an  Exchange  DPM  or  market-maker  for 
a  particular  options  class  that  are 
confirmed  to  be  unfilled  or  partially 
unfilled  by  the  market  without  a 
required  quote  change;  or 

(3)  One  or  more  market  orders  or 
marketable  limit  orders  originating  from 
an  Exchange  DPM  or  market-maker  for 
a  particular  options  class  partially  filled 
by  a  "responsible  broker  or  dealer"  at  a 
worse  price  than  its  disseminated  quote, 
followed  by  a  quote  change  and  a 
redisplay  of  the  previously 
disseminated  quote  by  the  same 
"responsible  broker  or  dealer"  in  less 
than  30  seconds^ 

The  Exchange  believes  that  proposed 
new  subsections  I(a)-(d)  to 
Interpretation  .02  to  Rule  6.8  provide 
Floor  Officials  with  specific,  objective 
criteria  when  making  a  determination 
that  another  market's  quote  are 
unreliable.  In  addition,  the  Exchange 
believes  that  the  criteria  set  forth  above 
are  consistent  with  recent  amendments 
to  Rule  llAcl-1  under  the  AGt,^  which 
require  options  exchanges  and  options 
market  makers  to  publish  firm  quotes." 
Specifically,  in  new  subsections  1(a)  and 
(b),  two  Exchange  Floor  Officials  may 
determine  that  another  market's  quotes 
are  not  reliable  based  on  direct 
communication  from  that  other  market 
that  its  quotes  are  not  firm  or  that  it  is 
experiencing  systems  or  other  problems 
affecting  the  reliability  of  its 
disseminated  quotes. 

In  new  subsection  1(c).  two  Exchange 
Floor  Officials  may  determine  that 
another  market's  quotes  are  not  reliable 
only  after  one  or  more  Floor  Officials 
observe  that  six  or  more  option  series  in 
a  particular  options  class  are  crossed  or 
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locked  with  the  disseminated  quotes  of 
two  of  more  other  markets,  and  continue 
to  be  crossed  or  locked  for  30  seconds 
or  more,  provided  that  the  quotes  are 
crossed  or  locked  at  the  time  Floor 
Officials  determine  to  exclude  the 
unreliable  quote  from  RAES 
determination  of  the  NBBO.  In  new 
subsection  1(d),  two  Exchange  Floor 
Officials  may  determine  that  another 
market's  quotes  are  not  reliable  only 
after  one  or  more  Floor  Officials  observe 
certain  specific  action  with  respect  to 
the  execution  of  orders  originating  from 
CBOE  Designated  Primary  Market- 
makers  or  market-makers. 
-  The  Exchange  believes  that  the 
objective  criteria  set  forth  in  new 
subsection  I  provide  an  appropriate 
basis  for  Floor  Officials  to  make  a 
determination  that  another  market's 
quotes  are  not  reliable. 

Procedures  for  Appl3ring  the  Criteria 

In  developing  these  objective  criteria 
for  determining  that  another  market's 
quotes  are  not  reliable  and,  thus,  may  be 
excluded  from  the  RAES  determination 
of  the  NBBO,  the  Exchange  has  vested 
complete  authority  to  make  such 
determinations  with  Exchange  Floor 
Officials.  The  market  participants  who 
are  impacted  by  unreliable  quotes  have 
no  authority  or  power  to  make 
determinations  of  unreliability. 

As  specified  in  Subsection  (a)II,  in  all 
instances  where  Floor  Officials  exclude 
a  market  or  any  of  its  quotes  frxim  the 
RAES  determination  of  the  NBBO  due  to 
quote  unreliability,  the  Exchange 
Control  Room  will  promptly  notify  the 
market  of  the  action  and  continue  to 
actively  monitor  the  reliability  of  the 
excluded  quotes  in  consultation  with 
Floor  Officials.  Any  determination  to 
exclude  a  market  or  any  of  its  quotes 
pursuant  to  Subsections  1(a)  and  (b)  will 
expire  at  the  end  of  the  trading  day,  or 
at  such  time  as  the  quotes  are  confirmed 
by  the  market  to  be  reliable  again — 
whichever  occurs  first. 

Any  determination  to  exclude  a 
market  or  any  of  its  quotes  pursuant  to 
Subsections  1(c)  and  (d)  will  expire  not 
later  than  30  minutes  after  the  initial 
determination,  imless  two  Floor 
Officials  determine  that  the  excluded 
quotes  continue  to  be  imreliable.  in 
which  case  the  quotes  will  continue  to 
be  excluded  for  an  additional  period  of 
time  not  to  exceed  30  minutes  pending 
further  Floor  Official  review,  lliis 
provisions  is  consistent  with  CBOE  Rule 
8.51(e)(iv).^  which  similarly  requires 


CBOE  Floor  Officials  to  monitor  options 
classes  that  are  in  non-firm  mode  every 
30  minutes.  Under  CBOE  Rule 
8.51(e)(iv),  continuation  of  the  non-firm 
mode  for  longer  than  30  minutes 
requires  that  Floor  Officials  reaffirm  that 
the  conditions  which  formed  the  basis 
for  the  determination  to  operate  in  non- 
firm  mode  continue  to  be  present. 
Exclusion  of  a  market  or  its  quotes  from 
the  RAES  determination  of  the  NBBO 
will  be  reported  to  Exchange  member 
firms. 

Also,  CBOE  rules  ciurently  provide 
that  CBOE  will  dociunent  in  its  Control 
Room  log  any  action  taken  to  disengage 
RAES  or  to  operate  RAES  in  a  manner 
other  than  normal,  the  option  classes 
afiected  by  such  action,  the  time  such 
action  was  taken,  the  Exchange  officials 
who  undertook  such  action,  and  the 
reasons  why  such  action  was  taken.  ^° 
As  a  result,  any  determination  by  Floor 
Officials  to  exclude  unreliable  quotes 
from  the  RAES  determination  of  the 
NBBO  in  particular  option  classes 
pursuant  to  subsections  1(a)  through  (d) 
of  Interpretation  .02  will  be  documented 
in  the  Exchange's  Control  Room  log. 

As  also  indicated,  this  proposal 
relabels  a  portion  of  the  previous 
Interpretation  .02(a)  text  as  .02(b)  for 
greater  ease  of  reference  and  relabels  the 
previous  Interpretation  .02(b)  text  as 
.02(c). 

2.  Statutory  Basis 

CBOE  bdlieves  that  the  proposed  rule 
change,  as  amended,  is  consistent 
section  6(b)  of  the  Act,^^  in  general,  and 
further  the  objectives  of  Section 
6(b)(5),^^  in  particular.  By  setting  forth 
specific  criteria  that  will  be  used  to 
protect  the  integrity  of  the  Exchange's 
NBBO  calculations,  public  customers 
will  receive  better  executions  of  their 
orders  more  frequently.  This  will 
improve  the  efficiency  of  RAES,  thereby 
removing  impediments  to,  and 
perfecting  the  mechanism  of,  a  free  and 
open  market  and  a  national  market 
system,  and  thus  protecting  investors 
and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change,  as  amended,  will 


'CBOE  Rule  8.51(e)(iv)  states  that  "[dluring  any 
period  that  the  market  in  a  reported  security  is  in 
a  non-firm  mode,  the  Floor  Officials  shall  monitor 
the  activity  or  condition,  which  formed  the  basis  for 


their  determination.  No  more  than  30  minutes  after 
such  market  has  been  designated  to  be  in  a  non-firtn 
mode,  the  DPM  shall  review  the  condition  of  such 
market  with  the  Floor  Officials.  Continuation  of  the 
non-firm  mode  for  longer  than  30  ininutes  shall 
require  the  reaffirmation  of  the  reviewing  Floor 
Officials.  Such  review  and  reaffirmation  shall  occur 
not  less  frequently  than  every  30  minutes  thereafter 
while  the  non-firm  mode  is  in  effiect." 

10  CBOE  Rule  6.8,  Interpretation  .08. 

"  15  U.S.C.  78f(b). 

>M5  U.S.C.  78f(b)(5). 


impose  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
fiulherance  of  the  piuposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change,  as  amended. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  other  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding  or  (ii)  as  to 
which  the  CBOE  consents,  the 
Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  as  amended,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change,  as 
amended,  should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  Amendment  No. 
2,  including  whether  Amendment  No.  2 
is  consistent  with  the  Act.  The 
Commission  notes,  in  particular,  that 
CBOE  is  a  party  to  the  intermarket 
options  market  linkage  plan  ("Linkage 
Plan")  approved  by  the  Commission  in 
July  2000."  The  Commission 
specifically  seeks  comment  on  the 
potential  implications  of  this  proposal 
on  the  implementation  and  operation  of 
the  Linkage  Plan.  Specifically,  the 
Conunission  seeks  comment  on  whether 
proposed  Amendment  No.  2  is 
consistent  with  the  requirements  of  the 
linkage  Plan. 

Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


i^  See  Securities  Exchange  Act  Release  No.  43086 
(July  28.  2000),  65  FR  48023  (August  4.  2000). 
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the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  shotild  refer  to  File 
Niunber  SR-CBOE-99-45  and  should  be 
submitted  by  January  24,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-403  Filed  1-7-02;  8:45  am] 
BHJJNG  CODE  SOIO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3389] 
State  of  Minnasota 

Ramsey  County  and  the  contiguous 
Counties  of  Anoka,  Dakota,  Hennepin 
and  Washington  in  the  State  of 
Minnesota  constitute  a  disaster  area  due 
to  damages  caused  by  a  fire  at  the 
Shoreview  Hills  Apartments  that 
occurred  on  November  24,  2001. 
Applications  for  loans  for  physical 
damage  may  be  filed  until  the  close  of 
business  on  February  25,  2002  and  for 
economic  injury  until  the  close  of 
business  on  September  22,  2002  at  the 
address  listed  below  or  other  locally 
announced  locations: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atianta,  GA  30308 

The  interest  rates  are: 


Percent 

For  Physica)  Damage: 

Homeowners  With  Credit 

Avaitat)le  Elsewhere 

6.500 

Homeowners  Without  Credit 

Available  Elsewhere 

3.250 

Businesses  With  Credit  Avail- 

able Elsewhere 

8.000 

Businesses  and  Non-Profit  Or- 

-    ganizations  Without  Credit 

Available  Elsewhere 

4.000 

Others  (Including  Non-Profit 

Organizations)  With  Credit 

Available  Elsewhere 

6.375 

For  Economic  Injury:  Businesses 

and  Small  Agricuttural  Co- 

operatives Without  Credit 

Available  Elsewtiere 

4.000 

The  niunber  assigned  to  this  disaster 
for  physical  damage  is  338905  and  for 
economic  injiuy.  is  9O0600. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 


"  17  CFR  200.30-2(a)(12). 


Dated:  December  21,  2001. 
Hector  V.  Barreto, 

Administrator. 

[FR  Doc.  02-472  Filed  1-7-02;  8:45  am) 

BHJJNO  CODE  tOaS-OI-P 

SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3383] 

State  of  Miaslaalppi;  AmeiMlnient  #1 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  the  above- 
niunbered  Declaration  is  hereby 
amended'to  include  Grenada,  Lafayette, 
Leake,  Scott,  and  Timica  Counties  in  the 
State  of  Mississippi  as  a  disaster  area 
due  to  damages  caused  by  severe 
storms,  tornadoes,  and  flooding  and  to 
establish  the  incident  period  for  this 
disaster  as  beginning  on  November  24, 
2001  and  continuing  through  December 
17,  2001. 

In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
coimties  may  be  filed  until  the  specified 
date  at  the  previously  designated 
location:  Calhoun,  Carroll,  Jasper, 
Montgomery,  Neshoba,  Newton, 
Pontotoc,  Smith,  Union,  Webster,  and 
Winston  Coimties  in  Mississippi,  and 
Lee  Coimty  in  Arkansas.  All  other 
coimties  contiguous  to  the  above-named 
primary  counties  have  been  previously 
declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
September  9,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008.) 

Dated:  December  21 .  2001 . 
James  E.  Rivera, 

Acting  Associate  Administrator  for  Disaster 
Assistance. 

[FR  Doc.  02-471  Filed  1-7-02;  8:45  am] 
BIUJNG  CODE  SUS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement:  SR 
20  (Sharpaa  Comer  to  SR  536)  Skagit 
County,  Washington 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Cancellation  of  Notice  of  Intent, 
FR  document  99-23249. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  rescind  the  previous  Notice  of 
Intent  issued  on  August  27, 1999,  to. 
prepare  an  Environmental  Impact 


Statement  (EIS)  for  the  proposed 
highway  project  in  Skagit  County, 
Washington.  It  was  printed  in  the 
Federal  Register  on  September  8, 1999. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Healy,  Transportation  and 
Envirormiental  Engineer,  Federal 
Highway  Administration,  Washington 
Division,  711  South  Capitol  Way,  Suite 
501,  Olympia,  Washington  98501, 
telephone:  (360)  753-9480;  Don  Nelson, 
Director  of  Environmental  and 
Engineering  Programs,  Washington  State 
Department  of  Transportation, 
Transportation  Administration 
Building,  P.O.  Box  47323,  Olympia,  WA 
(360)  705-6828,  Director  or  Lorena  Eng 
P.E.,  Northwest  Region  Administrator, 
WSDOT,  15700  Dayton  Avenue  North, 
P.O.  Box  330310,  SeatUe.  WA  98133- 
9710,  telephone:  (206)  440-4691. 
SUPPt-EMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Washington  State  Department  of 
Transportation  (WSDOT),  issued  a 
Notice  of  Intent  on  September  8, 1999 
to  prepare  an  (EIS)  on  a  proposal  to 
prepare  alternative  solutions  to  reduce 
the  accident  rate  and  provide  capacity 
to  meet  current  and  future  needs  along 
a  seven  miles  of  the  State  Route  20 
corridor  near  Anacortes  from  Sharpe's 
Comer  to  SR  536.  The  SR  20 
transportation  safety  improvement  EIS 
is  a  National  Enviromnental  Policy  Act 
(NEPA)  "pilot"  project,  intended  to 
evaluate  and  improve  the  application  of 
the  NEPA  process  specifically  for  EIS 
level  of  documentation.  The  "pilot" 
process  was  developed  cooperatively  by 
Washington  State  and  Federal  agencies, 
and  is  jointiy  sponsored  by  FHWA  and 
WSDOT.  As  project  limits  and  elements 
have  been  refined,  the  impacts  have 
been  more  specifically  identified,  and 
tiie  FHWA  and  WSDOT  have  jointiy 
decided  that  the  project  will  not  result 
in  significant  impacts  to  the 
environment.  A  documented  Categorical 
Exclusion  (DCE)  is  the  most  appropriate 
environmental  document  under  the 
NEPA  rather  than  an  EIS.  The  SR  20 
transportation  safety  improvement 
project  will  phase-out  of  the  "pilot" 
process  upon  definition  of  the  preferred 
alternative,  and  be  followed  by 
preparation  of  the  DCE  and  submission 
of  the  DCE  for  public  comment.  Any 
person  with  questions  about  the  project 
may  write  to  Paul  Johnson  P.E.  at  15700 
Dayton  Avenue  North,  MS  210,  P.O.  Box 
330310,  Seattle,  WA  98133-9710,  or  call 
(206)440-4711. 

(Catalog  of  Federal  Domestic  Assistance  , 
Pfogram  Number  20.205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
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Federal  programs  and  activities  apply  to  this 
program.) 

Issued:  November  8,  2001. 
Elizabeth  Healy, 

Transportation  &•  Environmental  Engineer, 
Olympia,  Washington. 
[FR  Doc.  02-331  Filed  1-7-02;  8:45  am] 
BILLING  CODE  4910-22-M  j 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34141] 

Brandywine  Valley  Railroad 
Company— Acquisition  Exemption- 
Pennsylvania  Department  of 
Transportation 

Brandywine  Valley  Railroad  Company 
(BVRR),  a  Class  III  carrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.41  to  acquire  approximately 
17.59  miles  of  rail  line  owned  by  the 
Pennsylvania  Department  of 
Transportation  (PennDOT),  between 
milepost  12.7  at  the  Delaware 


Pennsylvania  line  and  milepost  30.29  at 
Modena.  in  Chester  County,  PA  (rail 
line).  BVRR  ciurently  operates  the  rail 
line  imder  a  modified  rail  certificate. 
See  STB  Finance  Docket  No.  33772, 
Bmndywine  Valley  Railroad  Company- 
Modified  Rail  Certificate  (STB  served 
Apr.  16, 1999).! 

BVRR  states  that,  while  the 
transaction  has  already  been 
consiunmated,  BVRR  is  filing  this  notice 
to  cover  its  acquisition  of  the  ownership 
interest  of  the  rail  line,  and  the  change 
in  status  of  the  rail  line  from  a  state- 
owned  line  to  a  privately-owned  line. 
There  will  be  no  change  in  operations 
over  the  rail  line.  The  exemption 
became  effective  on  December  25,  2001. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 


'  Under  the  same  modified  rail  certificate,  BVRR 
also  operates  a  rail  line  between  milepost  18.0  at 
Wawa,  PA  and  milepost  54.50  at  the  Pennsylvania/ 
Maryland  line  near  Sylmar.  MD,  a  distance  of  36.50 
miles  (Line  142),  owned  by  Southeastern 
Pennsylvania  Transportation  Authority.  BVRR  has 
given  notice  of  its  intent  to  terminate  service  over 
Line  142,  although  it  continues  to  operate  Line  142 
on  a  temporary  basis. 


is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
•at  any  time. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34141,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hocky,  Esq.,  GoUatz,  Griffin  &  Ewing, 
P.C,  213  West  Miner  Street,  P.O.  Box 
796,  West  Chester,  PA  19381-0796, 
(610) 692-9116. 

Board  decision  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.  GOV. 

Decided:  December  27,  2001. 

By  the  Board,  David  M.  Kons(;hnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  02-217  Filed  1-7-02;  8:45  am] 
BILLING  CODE  491S-00-P 
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Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  In 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTIVIENT  OF  COIMiyiERCE 

Customs  Service 

19  CFR  Part  12 

Import  Restrictions  Imposed  on 
Archaeological  and  Ettmological 
Materials  from  Bolivia 

Correction 

In  rule  document  01-30417  beginning 
on  page  63490  in  the  issue  of  December 
7,  2001,  make  the  following  correction: 

§12.104g    [Corrected] 

On  page  63499,  in  the  third  column, 
in  amendment  2,  under  the  headingfor 
§12.104g,  "(2)     *     *     *"  is  corrected  to 
read  "(a)    *     *    *" 

[FR  Doc.  Cl-30417  Filed  1-7-02;  8:45  am] 

BILLING  CODE  15O5-01-O 


DEPARTIMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-669] 

Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Structural  Steel  Beams  From  The 
People's  Republic  of  China 

Correction 

In  notice  document  01-31981 
beginning  on  page  67197  in  the  issue  of 
Friday,  December  28,  2001,  make  the 
following  correction: 

On  page  67202,  in  column  two,  in 
heading  Suspension  of  Liquidation,  in 
the  second  column  of  the  table, 
"117.21"  should  read  "177.21". 

(FR  Doc.  Cl-31981  Filed  1-7-02;  8:45  am) 
BILLING  CODE  150S-01-0 

DEPARTMEffT  OF  COMMERCE 
International  Trade  Administration 

[A-580-829] 

Stainless  Steel  Wire  Rod  From  Korea: 
Amendment  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  Pursuant 
to  Court  Decision 

Correction 

to  notice  document  01-19779, 
appearing  on  page  41550,  in  the  issue  of 
Wednesday,  August  8,  2001,  make  the 
following  correction: 


In  the  first  column,  under  the  heading 
EFFECTIVE  DATE:,  '  August  7,  2001." 
should  read  "August  8,  2001." 

|FR  Doc.  Cl-19779  Filed  1-7-02;  8:45  am] 
BILLING  CODE  1S0»-01-O 

DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

Correction 

In  notice  document  01-31608 
beginning  on  page  66405  in  the  issue  of 
Wednesday.  December  26,  2001,  make 
the  following  correction: 

On  the  same  page,  in  column  two, 
under  the  heading  "DATES",  "February 
25,  2002"  should  read  "January  25, 
2002". 

[FR  Doc.  Cl-31608  Filed  1-7-02;  8:45  ami 

BILLING  CODE  ISOS-OI-O 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Applications  for  Modification 
of  Exemption 

Correction 

In  notice  document  01-31656 
beginning  on  page  66494  in  the  issue  of 
Wednesday,  December  26,  2001  make 
the  following  correction: 

On  page  66494,  the  table  is  corrected 
to  read  as  set  forth  below. 


Application  No. 


32t6-M  .. 
821&-M  . 

10442-M 

10798-M 

10929-M 

11185-W 


Docket  No. 


Solvay  Ruorides  St.  Louis,  MO 
(See  Footnote  1). 

OJin  Corp.,  Brass  &  Win- 
chester, Inc.  East  'Alton,  IL 
(See  Footnote  2). 

Kennedy  Space  Center  Ken- 
nedy Space  Center,  FL  (See 
Footnote  3). 

Chemetall  Foote  Corporation 
Kings  Mountain,  NC  (See 
Footnote  4). 

Bulkmatic  Transport  Company 
Jersey  City,  NJ  (See  Foot- 
note 5). 

Medical  Waste  Solutions,  Inc. 
Gary,  IN  (See  Footnote  6). 


Applicant 


Modification 
ofexemp- 


3216 
8215 

10442 

10798 

10929 

11185 
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Application  No. 

Docltet  No. 

Applicant 

Modification 
of  exemp- 
tion 

<477A__4J 

Gas     Cylinder    Technologies, 
Inc.  Tecumseh,  Ontario  N8N 
2M4  Canada  (See  Footnote 

7). 
RSPA-97-2735  

11770 

Ii770-M  

11Q11-M 

Transfer  Flow,  Inc.  Chico,  CA  (See  Footnote  8) 

11911 

RSPA-97-2744  

Wrangler  Corp.,  A  Division  of  Lapoint  Industries  Auburn,  ME 

(See  Footnote  9). 
Phibro-Tech,  Inc.  Fort  Lee,  NJ  (See  Footnote  10) 

11924 

12817-M  

RSPA-01-10513  

12817 

[FR  Doc.  Cl-31656  Filed  1-7-02;  8:45  am] 
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Tuesday, 
January  8,  2002 


Part  n 

Department  of 
Commerce 

National  Oceanic  and  Atmospheric 
Administration 


50  CFR  Part  679 

Fisheries  of  the  Exclusive  Economic  Zone 
Ofif  Alaska;  Steller  Sea  Lion  Protection 
Measures  for  the  Groundflsh  Fisheries 
Ofif  Alaska;  Final  2002  Harvest 
Specifications  and  Associated  Management 
Measures  for  the  Groundfish  Fisheries 
Ofif  Alaska;  Interim  Rule 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapherlc 
Administration  { 

50CFRPart679  | 

[Dodwt  No.  011218304-1304-01;  I.D. 
121701A] 

RfN0648-AP69 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaska;  Stelier  Sea  Lion 
Protection  Measures  for  the 
Groundfish  Fisheries  Off  Alaska;  Hnal 
2002  Harvest  SpecHlcatkMis  and 
Asaociatad  Management  Measures  for 
the  Groundfish  Fisheries  Off  Alaska 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Emergency  interim  rule;  request 

for  comments. 

SUMMARY:  NMFS  issues  an  emergency 
interim  nde  to  implement  Stelier  sea 
lion  protection  measures  to  avoid  the 
likelihood  that  the  groimdfish  fisheries 
off  Alaska  will  jeopardize  the  continued 
existence  of  the  western  population  of 
Stelier  sea  lions  or  adversely  modify 
their  critical  habitat.  These  management 
measures  will  disperse  fishing  effort 
over  time  and  area  to  provide  protection 
from  potential  competition  for 
important  Stelier  sea  lion  prey  species 
in  waters  adjacent  to  rookeries  and 
important  haulouts.  This  action  also 
aimoimces  final  2002  harvest 
specifications  and  associated 
management  measures  for  the 
groimdfish  fisheries  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI)  and  the  Gulf  of  Alaska  (GOA). 
The  intended  effect  of  this  emergency 
interim  rule  is  to  protect  the  endangered 
western  population  of  Stelier  sea  lions, 
as  reqiiired  luider  the  Endangered 
Species  Act  (ESA),  and  to  conserve  and 
manage  the  groimdfish  resources  in  the 
BSAI  and  the  GOA  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 
DATES:  Effective  January  1. 2002,  except 
for  the  addition  of  §  67g.7(a)(18).  the 
suspension  of  §  679.7(c)(3),  and  the 
addition  of  §  679.28(f)(3)(viii)  which 
will  be  efiiective  1200  hours  A.l.t.  on 
June  10,  2002,  through  July  8,  2002.  and 
§679.7(k).  §679.50(c)(4)(vi)  and  (c)(6) 
which  will  be  efiiective  January  15, 
2002,  through  July  8,  2002.  Comments 
must  be  received,  by  February  7,  2002. 
AOORESSES:  Comments  may  be  sent  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 


Division,  Alaska  Region,  NMFS.  P.O. 
Box  21668,  Jimeau,  AK,  99802.  Attn: 
Lori  Gravel,  or  delivered  to  room  401  of 
the  Federal  Building,  709  West  9th 
Street.  Juneau,  AK.  Comments  will  not 
be  accepted  if  submitted  via  e-mail  or 
Internet.  Copies  of  the  Supplemental 
Environmental  Impact  Statement  on 
Stelier  Sea  Lion  Protection  Measures  in 
the  Federal  groundfish  fisheries  off 
Alaska  (SEIS),  including  the  2001 
biological  opinion,  and  the 
Environmental  Assessment  (EA)  for  the 
Total  Allowable  Catch  for  the  Year  2002 
Alaska  Groimdfish  Fisheries  may  be 
obtained  from  the  same  address.  The 
SEIS  and  EA  are  also  available  on  the 
NMFS  Alaska  Region  homepage  at  http:/ 
/www.fakr.noaa.gov.  Send  comments  on 
coUection-of-information  requirements 
to  the  same  address  and  to  the  Office  of 
Information  and  Regulatory  Affoirs 
(OIRA),  Office  of  Management  and 
Budget  (OMB).  Washii^on,  DC  20503 
(Attn:  NOAA  Desk  Officer). 

Copies  of  the  Final  2002  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  reports,  dated  November  2001, 
are  available  from  the  North  Pacific 
Fishery  Management  Council,  West  4th 
Avenue.  Suite  306.  Anchorage,  AK  ' 
99510  or  from  its  homepage  at  http:// 
www.fakr.noaa.gov/npfinc. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown,  Sustainable  Fisheries 
Division,  Alaska  Region,  907-586-7228 
or  e-mail  at  melanie.brown@noaa.gov. 
SUPPLEMENTARY  INFORMATXM: 

Background 

NMFS  manages  the  groundfish 
fisheries  in  the  exclusive  economic  zone 
(EEZ)  off  Alaska  under  the  Fishery 
Management  Plan  (FMP)  for  the 
Groundfish  Fishery  of  the  BSAI  and  the 
FMP  for  Groundfish  of  the  GOA.  The 
North  Padfic  Fishery  Management 
Council  (Coxmcil)  prepared  the  FMPs 
under  the  authority  of  the  Magnuson- 
Stevens  Act,  16  U.S.C.  1801,  et  seq. 
Regulations  governing  U.S.  fisheries  and 
implementing  the  FNQ's  appear  at  50 
CFR  parts  600  and  679.  NMFS  also  has 
management  responsibility  for  certain 
threatened  and  endangered  species, 
including  Stelier  sea  lions,  under  the 
Endangered  Species  Act  of  1973  (ESA), 
16  U.S.C  1531,  et  seq.,  and  the 
authority  to  promulgate  regulations  to 
enforce  provisions  of  the  ESA  to  protect 
such  species. 

Introdnctioii 

The  preamble  to  this  emergency  rule 
contains  two  parts.  Part  I  explains  the 
background  surrounding  acHans  taken 
to  protect  the  endangered  ureetani 
population  of  SteUer  see  lions. 


including  information  on  the 
development  of  protection  measures  for 
2002.  Part  II  describes  the  harvest 
specifications  for  the  2002  groundfish 
fisheries  of  the  BSAI  and  GOA.  These 
specifications  are  consistent  with  the 
2002  Stelier  sea  lion  protection 
measiues. 

Part  I.  Stelier  Sea  Lion  Protection 
Measures  . 

Stelier  Sea  Uon  Endangered  Species 
Status 

In  1990,  NMFS  designated  the  Stelier 
sea  lion  as  a  threatened  species  under 
the  ESA.  The  designation  followed 
severe  declines  throughout  much  of  the 
GOA  and  Aleutian  Islands  region.  In 
1993,  NMFS  designated  critical  habitat 
for  the  species  to  include  (among  other 
areas)  the  marine  areas  within  20 
nautical  miles  (nm)  of  major  rookeries 
and  haulouts  of  the  species  west  of  144** 
W  longitude  (long.).  In  1997,  NMFS 
recognized  two  separate  populations 
and  reclassified  the  western  popidation 
(west  of  144°  W  long.)  as  endangered. 

NMFS  first  began  collecting 
information  on  the  abundance  of  Stelier 
sea  lions  during  the  1950s  and  19608. 
However,  the  &st  counts  based  on 
reliable  data  were  not  available  until  the 
late  1970s;  these  counts  reported 
approximately  109,800  animals.  During 
the  1980s,  a  precipitous  decline  of 
Stelier  sea  lions  was  observed.  By  1996, 
the  population  had  declined  by  80 
percent  from  the  late  1970s.  Counts  of 
adult  and  juvenile  Stelier  sea  lions  have 
continued  to  decline  over  the  last 
decade,  but  at  a  much  lower  rate. 

Based  on  the  best  available  scientific 
information.  NMFS  attributes  the 
continued  decline  to  multiple  fectors. 
Considerable  evidence  indicates  that  the 
lack  of  available  prey  is  a  substantial 
foctor.  Diet  studies  confirm  that  Stelier 
sea  lions  depend  on  pollock.  Pacific 
cod.  and  Atka  mackerel  as  major  prey 
resources,  and  that  they  may  be 
particularly  sensitive  to  reduced 
availability  of  prey  during  the  winter. 
The  occurrence  of  pollock.  Pacific  cod, 
and  Atka  mackerel  in  the  diet  of  sea 
lions  may  have  increased  since  the- 
1970s  due  to  shifts  in  the  Bering  Sea 
ecosystem  rdated  to  atmospheric  and 
oceanographic  dianges.  More 
information  on  the  environmental 
changes  and  potential  effects  on  Stelier 
sea  Uons  is  detailed  in  section  4.4.1  of 
the  October  19, 2001,  Biological 
Opinion  on  the  BSAI  and  GOA 
groundfish  fishezies  and  the  eSscts  am 
Stelier  sea  lioos  (see  AOMCBSB). 


QRn 
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Past  Biological  Opinions  and  Court 
Cases 

In  accordance  with  the  requirements 
of  the  ESA.  since  1990  the  NMFS  Office 
of  Protected  Resources  has  issued 
biological  opinions  (BiOps)  on  the 
pollock  fisheries  of  the  BSAI  and  GOA, 
on  the  Atka  mackerel  fishery  of  the 
Aleutian  Islands  subarea,  and  on  the 
entire  groundfish  fishery  for  the  GOA 
and  BSAI.  These  opinions  analyzed  the 
effects  of  the  various  groundfish 
fisheries  with  emphasis  on  the  Atka 
mackerel,  Pacific  cod,  and  pollock 
fisheries  in  the  waters  off  Alaska  and 
recommended  actions  to  avoid  jeopardy 
for  the  western  population  of  Stelier  sea 
lions  and  to  avoid  adverse  modification 
of  its  habitat.  The  term  "jeopardize" 
means  "to  engage  in  an  action  that 
reasonably  would  be  expected,  directly 
or  indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  siuvival  and 
recovery  of  a  listed  species  in  the  wild 
by  reducing  the  reproduction,  numbers, 
or  distribution  of  that  species"  (50  CFR 
402.02).  The  phrase  "adversely  modify 
its  critical  habitat"  means  "a  direct  or 
indirect  alteration  that  appreciably 
diminishes  the  value  of  critical  habitat 
for  both  the  survival  and  recovery  of  a 
listed  species.  Such  alterations  include, 
but  are  not  limited  to,  alterations 
adversely  modifying  any  of  those 
physical  or  biological  features  that  were 
the  basis  fbr  determining  the  habitat  to 
be  critical"  (50  CFR  402.02). 

Two  BiOps  were  issued  by  NMFS  in 
December  1998.  The  first  one  analyzed 
the  Atka  mackerel  and  pollock  fisheries 
(1998-1  BiOp)  and  the  second  one 
analyzed  the  1999  harvest  specifications 
for  all  the  1999  groundfish  fisheries  in 
the  BSAI  and  GOA  (1998-2  BiOp).  The 
1998-1  BiOp,  issued  December  3, 1998, 
and  revised  December  16, 1998, 
concluded  that  the  Atka  mackerel 
fishery,  as  modified  by  regulatory 
changes  (64  FR  3446,  January  22, 1999), 
was  not  likely  to  jeopardize  the 
endangered  western  population  of 
Stelier  sea  lions  or  adversely  modify  its 
critical  habitat.  However,  the  1998-1 
BiOp  concluded  that  the  pollock 
fishery,  as  then  proposed,  was  likely  to 
jeopardize  the  endangered  western 
population  of  Stelier  sea  lions  and 
adversely  modify  its  critical  habitat. 
Rather  than  offering  a  specific 
reasonable  and  prudent  alternative 
(RPA)  for  the  BSAI  and  GOA  pollock 
fisheries,  the  1998-1  BiOp  provided  a 
framework  in  which  specffic 
management  measures  could  be 
developed  to  avoid  the  likelihood  of 
jeopardizing  the  continued  existence  of 
the  western  population  of  Stelier  sea 
lions  or  adversely  modifying  its  critical 


habitat.  The  framework  consisted  of 
three  principles:  (1)  Temporal 
dispersion  of  fishing  effort,  (2)  spatial 
dispersion  of  fishing  effort,  and  (3) 
protection  from  fisheries  competition 
for  Stelier  sea  lion  prey  in  waters 
adjacent  to  rookeries  and  important 
haulouts.  For  each  of  these  principles, 
the  1998-1  BiOp  provided  guidance  on 
the  development  of  management 
measures  to  meet  the  objectives  and, 
ultimatefy,  to  avoid  jeopardy  and 
adverse  modification.  The  1998-1  BiOp 
stated  that  certain  conservation 
measiues  could  be  phased  in  over  a  2- 
year  period. 

In  December  1998,  NMFS  staff  briefed 
the  Council  on  the  1998-1  BiOp.  The 
Council  then  prepared 
recommendations  for  alternative 
management  measures  based  on  the 
BiOp  framework  to  avoid  jeopardy  and 
adverse  modification.  The  Coimcil's 
reconunendation  did  not  contain  Bering 
Sea  subarea  (BS)  pollock  harvest 
specifications  for  the  second  half  of 
1999.  However,  the  Council  planned  to 
recommend  these  measures  prior  to 
mid-1999.  The  Council  also 
recommended  closing  all  but  nine  of  the 
haulout  zones  specified  by  the  1998-1 
BiOp  in  the  BSAI  and  GOA.  NMFS 
determined  these  recommendations  to 
be  acceptable  as  part  of  a  2-year  phase- 
in  strategy,  in  which  equivalent  or  better 
protections  would  be  extended  for  those 
areas  for  2000  and  beyond. 

On  December  16, 1998,  NMFS 
adopted  the  measures  recommended  by 
the  Coimcil  (with  modifications)  into 
the  1998-1  BiOp  as  part  of  the 
reasonable  and  prudent  alternatives 
(RPAs)  for  the  Alaska  pollock  fisheries. 
NMFS  published  an  emergency  interim 
rule  implementing  these  measures  in 
the  Federal  Register  on  January  22, 
1999  (64  FR  3437),  as  amended  on 
February  17, 1999  (64  FR  7814),  and  on 
February  25, 1999  (64  FR  9375),  and 
effective  through  July  19, 1999.  The 
preamble  to  the  emergency  interim  rule 
provides  a  detailed  description  of  the 
purpose  and  need  for  the 
implementation  of  emergency  measures 
in  1999. 

The  Council  met  again  in  February, 
April,  and  June  1999  to  consider 
recommendations  for  extending  the 
emergency  rule  for  the  second  half  of 
1999,  and,  at  its  Jime  meeting,  voted  to 
extend  the  emergency  rule.  Using  the 
Council's  recommendation,  NMFS 
extended  the  emergency  rule  through 
December  31, 1999  (64  FR  39087,  July 
21, 1999;  technical  amendment  64  FR 
43297,  August  10, 1999),  with  revisions 
that  included  BS  pollock  harvest 
specifications  for  the  second  haff  of 
1999. 


In  June  1999,  the  Council  also 
deliberated  on  various  management 
measures  to  implement  permanendy  the 
RPAs  as  described  in  the  1998-1  BiOp 
for  2000  and  beyond.  After  significant 
debate  and  public  comment,  the  Council 
voted  to  recommend  a  series  of 
conservation  measures  to  protect  Stelier 
sea  lions. 

Greenpeace,  the  American  Oceans 
Campaign,  and  the  Sierra  Club 
challenged  the  1998-1  BiOp  in  the  U.S. 
District  Court  for  the  Western  District  of 
Washington  (Greenpeace  v.  NMFS,  Civ. 
No.  C98-0492Z  (W.D.  Wash.)).  Several 
industry  groups  and  Alaska 
communities  joined  the  lawsuit  as 
defendant- intervenorscin  an  Order 
issued  on  July  9, 1999  (and  amended  on 
July  13, 1999),  the  Court  upheld  the  no- 
jeopardy  conclusion  for  the  Atka 
mackerel  fishery  and  the  jeopardy 
conclusion  for  the  pollock  fisheries. 
However,  the  Court  also  found  that  "the 
Reasonable  and  Prudent  Alternatives 

*  *  *  were  arbitrary  and  capricious 

*  *  *  because  they  were  not  justified 
under  the  prevailing  legal  standards  and 
because  the  record  does  not  support  a 
finding  that  they  were  reasonably  likely 
to  avoid  jeopardy."  On  August  6, 1999, 
the  Court  remanded  the  RPA  back  to 
NMFS  for  further  analysis  and 
explanation. 

To  comply  with  the  Court's  Order, 
NMFS  conducted  additional  analyses 
and  completed  the  Revised  Final 
Reasonable  and  Prudent  Alternatives 
(RFRPAs)  on  October  15, 1999.  The 
RFRPAs  described  management 
measures  to  avoid  the  likelihood  that 
the  pollock  fisheries  authorized  by 
regiilations  will  jeopardize  the 
continued  existence  of  the  endangered 
western  population  of  Stelier  sea  lions 
or  adversely  modify  its  critical  habitat. 

NMFS  modified  previous  measures  to 
conform  with  the  RFRPA  and 
implemented  these  measures  by 
emergency  interim  rule  for  the  2000 
groundfish  fisheries  (65  FR  3892, 
January  25,  2000.  and  65  FR  36795.  June 
12,  2000).  Although  both  environmental 
and  fishing  industry  representatives 
challenged  the  adequacy  of  the  RFRPAs 
in  the  U.S.  District  Court  for  the 
Western  District  of  Washington, 
subsequent  events  in  2000  further 
modified  measures  to  protect  Stelier  sea 
lions  (see  below). 

Greenpeace,  the  American  Oceans 
Campaign,  and  the  Sierra  Club  also 
challenged  the  legal  adequacy  of  the 
1998-2  BiOp.  which  NMFS  issued  on 
December  .22, 1998.  On  January  25, 
2000,  the  Court  entered  an  Order 
finding  the  1998-2  BiOp  too  narrow  in 
scope  (Greenpeace  v.  NMFS,  80  F. 
Supp.  2d  1137  (W.D.  Wash.  2000)).  On 
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July  19,  2000,  the  Court  issued  an 
injimction  prohibiting  fishing  for 
groundfish  with  trawl  gear  in  the  EEZ 
within  Steller  sea  lion  critical  habitat 
west  of  144°  W  long,  until  NMFS  issued 
a  comprehensive  biological  opinion 
adequately  analyzing  the  full  scope  of 
the  FMPs.  [Greenpeace  v.  NMFS,  106  F. 
Supp.  2d  1066  (WD.  Wash.  2000)).  The 
critical  habitat  areas  closed  by  the 
Court's  injunction  were  defined  in 
regulations  codified  at  50  CFR  226.202, 
and  in  Tables  1  and  2  of  50  CFR  part 
226.  NMFS  issued  an  interim  final  rule 
prohibiting  fishing  for  groundfish  with 
trawl  gear  in  Steller  sea  lion  critical 
habitat  during  the  pendency  of  the 
Court's  injimction  (65  FR  49766,  August 
15.  2000). 

In  response  to  the  Court's  Order 
finding  the  1998-2  BiOp  inadequate, 
NMFS  issued  a  biological  opinion  on 
the  BSAI  and  GOA  groimdfish  fisheries 
FMPs  (Comprehensive  BiOp)  on 
November  30,  2000.  The  Comprehensive 
BiOp  evaluated  the  Federal  groimdfish 
fisheries  as  implemented  by  the  BSAI 
and  GOA  FMPs  and  their  implementing 
regulations.  After  analyzing  the  direct 
and  indirect  effects  of  the  groundfish 
fisheries,  as  authorized  by  the  BSAI  and 
GOA  FMPs,  on  listed  species,  the 
cumulative  efiiects  of  non-Federal 
actions,  and  the  environmental  baseline, 
NMFS  concluded  that  the  pollock. 
Pacific  cod,  and  Atka  mackerel  fisheries 
as  then  configured  jeopardized  the 
continued  existence  of  the  western 
population  of  Steller  sea  lions  and 
advenely  modified  its  critical  habitat. 
This  conclusion  was  reached  based  on 
the  likelihood  that  pollock.  Pacific  cod, 
and  Atka  mackerel  fisheries  compete 
with  Steller  sea  lions  and  reduce  their 
ability  to  survive  and  recover  in  the 
wild.  Competition  with  fisheries  is 
likely  to  cause  reduced  availability  of 
sea  lion  prey  (especially  on  small  scales) 
which  would  reduce  their  foraging 
sucCess  and  lead  to  nutritional  stress, 
especially  of  juveniles  and  to  a  lesser 
extent  adult  females.  The 
Comprehensive  BiOp  included  an  RPA  - 
that  modified  the  three  fisheries  in  such 
a  manner  as  to  reduce  the  likelihood  of 
causing  local  depletion  of  key  sea  lion 
prey  species  and  thus  avoid 
jeopardizing  the  continued  existence  of 
Steller  sea  lions  or  adversely  modifying 
their  critical  habitat. 

On  December  21,  2000,  prior  to  the 
implementation  of  the  Comprehensive 
BiOp  RPAs,  the  President  signed  Public 
Law  106-554.  This  law  contained  a  one- 
year  timetable  for  implementing  the 
RPA  from  the  Comprehensive  BiOp  as 
well  as  provisions  affecting  its 
implementation.  Public  Law  106-554, 
section  209(c)(2)  required  the  RPA 


contained  in  the  Comprehensive  BiOp 
to  become  effective  in  its  entirety  on 
January  1,  2002,  unless  revised  as 
necessary  and  appropriate  based  on 
independent  scientific  review  or  other 
new  information.  In  accordance  with 
Public  Law  106-554,  and  starting  on 
January  1,  2001,  the  2001  BSAI  and 
GOA  groundfish  fisheries  were  initially 
managed  in  accordance  with  the  fishery 
management  plans  and  Federal 
regulations  in  effect  for  such  fisheries 
prior  to  July  15,  2000.  This  initial 
management  regime  was  subsequently 
replaced  as  provided  in  Public  Law 
106-554,  section  209(c)(4),  via  an 
emergency  interim  rule  issued  by  NMFS 
under  the  Magnuson-Stevens  Act  and 
effective  on  January  18,  2001  (66  FR 
7276,  January  22,  2001).  The  emergency 
interim  rule  contained  a  suite  of 
management  measures  that  phased  in 
certain  provisions  of  the  RPA. 

In  response  to  the  conclusions  of  the 
biological  opinions  since  1998  and 
Public  Law  106-554,  NMFS  issued 
permanent  regulations  for  the  Atka 
mackerel  fishery  (64  FR  3446,  January 
22, 1999)  and  a  series  of  emergency 
regulations  for  the  poUock  fishery  (64 
FR  3437,  January  22,  1999;  65  FR  3892, 
January  25,  2000)  and  for  Atka 
mackerel,  pollock,  and  Pacific  cod 
fisheries  (66  FR  7276,  January  22,  2001, 
extended  and  amended  66  FR  37167, 
July  17,  2001,  and  corrected  66  FR 
44073,  August  22,  2001,  and  66  FR 
48371,  September  20,  2001).  These 
regulations  disperse  harvest  over  time 
and  area  and  provide  protection  to  areas 
important  to  Steller  sea  lions.  In  July 
2001,  the  parties  to  the  litigation 
concerning  the  biological  opinions  and 
the  RFRPA  filed  a  joint  status  report  and 
agreed  to  stay  further  litigation  until 
completion  of  the  2001  BiOp'  in  October 
2001.  A  subsequent  joint  Status  report 
dated  November  1,  2001,  agreed  to 
continue  the  temporary  stay  of  litigation 
imtil  January  18,  2002,  when  a  follow- 
up  status  report  will  be  filed  with  the 
Court. 

Development  of  2002  Steller  Sea  Uon 
Protection  Measures 

In  January  2001,  the  Council 
established  an  RPA  Committee  to  make 
recommendations  on  Steller  sea  lion 
protection  measures  for  the  second  half 
of  2001  and  to  develop  Steller  sea  lion 
protection  measures  for  2002  and 
beyond.  The  Coimcil's  RPA  Committee 
was  composed  of  21  members  from  the 
fishing  community,  the  environmental 
community,  NMFS,  the  Coimcil's 
Science  and  Statistical  Committee,  the 
Council's  Advisory  Panel,  and  the  State 
of  Alaska  Department^  of  Fish  and  Game. 


In  developing  the  protection  measures 
for  the  second  half  of  2001  and  for  2002, 
the  RPA  Committee's  first  goal  was  to 
determine  adequate  forage  for  Steller  sea 
lions  using  the  best  scientific  and 
commercial  information  available  and 
the  second  goal  was  to  maximize  the 
economic  benefit  to  the  fishing  industry 
within  constraints  imposed  by  the  ESA. 
The  RPA  Committee  met  numerous 
times  to  review  Steller  sea  lion  biology 
and  habitat  requirements,  RPA  from  the 
Comprehensive  BiOp,  the  draft  SEIS 
and  draft  2001  BiOp  for  this  action,  and 
commercial  fishery  and  scientific  survey 
information.  Meetings  in  2001  were 
held  on  February  10,  February  20, 
March  6-7,  March  26-29,  April  9,  May 
9-11,  May  21-24,  and  August  23-24. 
These  meetings  were  open  to  the  public 
and  the  public  was  provided  with 
several  oppbrtiuiities  to  comment  at 
each  meeting. 

After  the  available  scientific 
information  on  Steller  sea  lion  biology 
was  discussed,  the  Committee  reviewed 
commercial  fisheries  and  harvest  data  to 
determine  the  competitive  overlap 
between  fisheries  and  Steller  sea  lions. 
With  all  of  this  information,  the 
Committee  then  developed  a  fisheries 
management  program  intended  to  meet 
the  requirements  of  applicable  law.  In 
April  2001,  the  RPA  Committee 
presented  its  recommendations  to  the 
Council  for  fishery  management 
measures  for  the  second  half  of  2001. 
These  recommendations  were  then 
forwarded  by  the  Coimcil  to  NMFS. 

In  Jime  2001,  the  RPA  Committee 
recommended  Steller  sea  lion  protection 
measures  for  2002  and  beyond. 
However,  the  Committee  did  not  reach 
consensus  regarding  the 
recommendations;  two  representatives 
from  the  environmental  community 
objected  and  provided  a  minority  report 
vdth  the  May  21-24  Committee 
minutes.  Both  the  Committee's 
recommendation  and  the  minority 
recommendation  developed  by  the 
American  Oceans  Campaign  and  the 
National  Environmental  Trust  were 
included  as  alternatives  analjrzed  in  the 
SEIS.  Additionally,  protection  measures 
in  the  GOA,  developed  by  the  Alaska 
Marine  Conservation  Council,  were 
included  as  an  option  to  the  preferred 
alternative  in  the  SEIS.  Minutes  from  all 
RPA  Committee  meetings  have  been 
distributed  at  Council  meetings  and  are 
available  on  the  Coundl's  Web  site  at 
http://www.fakr.noaa.gov/npfmc/ 
default.htm. 

In  June  2001 ,  the  Council 
recommended  a  suite  of  alternatives  to 
be  analyzed  in  the  SEES,  including  the 
RPA  Committee's  recommendation  and 
the  protection  measures  described  in  the 
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minority  report  mentioned  above. 
NMFS  reviewed  the  recommendations 
and  determined  that  they  represented  an 
adequate  range  of  reasonable 
alternatives  as  required  by  the  National 
Environmental  Policy  Act  (NEPA).  For 
purposes  of  identifying  a  proposed 
action  in  order  to  initiate  formal 
consultation  imder  Section  7  of  the 
ESA,  NMFS  used  the  RPA  Committee's 
recommendation  as  the  preferred 
alternative  (Alternative  4)  in  the  draft 
SEIS.  Alternative  4  also  included  three 
options  added  by  the  Council.  Two  of 
the  options  provided  small  boat 
exemptions  for  nontrawl  gear  Pacific    ' 
cod  fishing  in  the  Chignik  and  Unalaska 
areas,  and  the  third  option  established 
gear  specific  fishing  zones  for  GOA 
Pacific  cod  fisheries  (the  Alaska  Marine 
Conservation  Council  option). 

hi  July  2001,  the  NMFS  Office  of 
Sustainable  Fisheries  (OSF)  reinitiated 
consultation  under  the  ESA  with  the 
NMFS  Office  of  Protected  Resources 
(OPR)  based  on  the  availability  of  new 
information  and  the  substantial  changes 
proposed  in  the  fisheries  since  the 
completion  of  the  Comprehensive  BiOp. 
The  new  scientific  information  is 
described  in  more  detail  below  under 
the  specific  protection  measures. 
Consultation  was  requested  on  the 
management  measures  outlined  in 
Alternative  4  of  the  draft  SEIS.  A  draft 
biological  opinion  (2001  BiOp)  was 
prepared  by  the  OPR  and  distributed  as 
Appendix  A  to  the  draft  SEIS,  which 
was  available  for  public  review  on 
August  20,  2001  (comment  period 
closed  October  15,  2001).  During 
informal  consultations,  the  OSF  and  the 
OPR  concurred  that  all  other  listed 
species  occurring  in  Alaska  other  than 
Steller  sea  lions  would  not  be  adversely 
affected  by  the  implementation  of  the 
proposed  action.  "Therefore,  only  the 
endangered  and  threatened  populations 
of  Steller  sea  lions  were  the  subject  of 
the  formal  consultation  and  draft 
biological  opinion  issued  by  the  OPR. 

The  draft  2001  BiOp,  which  is  a 
consultation  at  the  project  level,  did  not 
supersede  the  previous  Comprehensive 
BiOp.  The  Comprehensive  BiOp 
remains  valid  and  meets  NMFS' 
requirement  to  consult  at  the  FMP  level. 
However,  the  RPA  frtim  the 
Comprehensive  BiOp  has  been 
superseded  by  the  managment  measures 
in  this  rule. 

The  Council  conducted  a  special 
meeting  in  September  2001  to  review 
the  draft  SEIS  and  the  draft  2001  BiOp. 
After  review  of  these  dociunents  and 
public  testimony,  the  Council  identified 
Alternative  4  in  the  draft  SEIS,  with 
several  modifications  and  without  the 
options  identified  in  Jime,  as  its 


preliminary  preferred  alternative.  The 
Council  decided  not  to  include 
additional  small  boat  exemptions  for 
Unalaska  and  Chignik  due  to  concerns 
that  opening  these  areas  would  reduce 
their  values  as  control  sites  for 
evaluating  management  measures  and 
increase  the  likelihood  for  competitive 
interactions  with  sea  lions,  and  that 
these  sites  have  not  been  economically 
important  to  the  small  boat  fleets.  Also, 
the  Council  preliminarily  decided  not  to 
include  the  GOA  "gear  zone"  option 
due  to  potential  conflicts  with 
Magnuson-Stevens  Act  national 
standards  8  and  10  (i.e.,  local 
community  access  to  fishing  resources 
and  safefy). 

Based  on  the  analysis  of  alternatives 
in  the  SEIS,  public  testimony,  and  the 
draft  2001  BiOp,  the  Council  made  final 
recommendations  for  Steller  sea  lion 
protection  measures.  The  2001  BiOp 
determined  that  Alternative  4  met  the 
requirements  of  the  ESA  by  avoiding  the 
likelihood  of  jeopardy  to  Steller  sea 
lions  and  adverse  modification  of  their 
critical  habitat.  Alternative  5  was 
determined  in  the  SEIS  to  have  similar 
effects  as  Alternative  4  on  Steller  sea 
lions  and  their  critical  habitat. 
Alternatives  2  and  3  were  determined  in 
the  SEIS  to  have  less  adverse  effects  on 
Steller  sea  lions  than  Alternatives  4  and 
5.  Alternative  1  was  more  adverse  to 
Steller  sea  lions  than  Alternative  4, 
based  on  the  SEIS  analysis.  Given  the 
results  of  the  SEIS  and  the  draft  2001 
BiOp,  the  Council  assumed  that 
Alternatives  2,  3,  4,  and  5  would  meet 
the  requirements  of  the  ESA  because 
Alternatives  2,3,  and  5  were  considered 
to  have  similar  or  less  adverse  effects  on 
Steller  sea  lions  compared  to 
Alternative  4.  After  the  alternatives 
were  identified  that  met  the  ESA 
requirements,  the  Council  then 
determined  which  alternative  provided 
the  least  impact  on  the  human 
environment,  including  socioeconomic 
impacts,  and  which  also  met  the 
requirements  of  the  Magnuson-Stevens 
Act,  including  the  national  standards. 
The  Council  chose  Alternative  4 
because  it  met  ESA  requirements  and 
came  closer  to  meeting  the  overall 
objectives  of  the  Magnuson-Stevens  Act, 
including  the  national  standards,  and 
NMFS  concurs  with  this  decision.  The 
final  SEIS  is  available  from  NMFS  (see 
ADDRESSES)  or  on  the  NMFS  home  page 
at  http://www.fakr.noaa.gov. 

NMFS  solicited  conunents  on  the 
draft  2001  BiOp,  which  were  considered 
in  the  final  biological  opinion.  NMFS 
released  the  final  2001  BiOp  on  October 
19,  2001,  which  was  included  as  an 
appendix  to  the  SEIS.  Copies  of  the 
2001  BiOp  are  available  from  the  NMFS, 


Alaska  Region  homepage  at  http:// 
www.fakr.noaa.gov  (or  see  ADDRESSES). 
The  2001  BiOp  concluded  that  the 
proposed  action  under  Alternative  4, 
which  is  implemented  by  this 
emergency  interim  rule,  is  not  likely  to . 
jeopardize  the  continued  existence  of 
either  the  eastern  or  western 
populations  of  Steller  sea  lions  or 
adversely  modify  their  critical  habitat. 

At  its  October  2001  meeting,  the 
Council  slightly  modified  its  preferred 
alternative  to  provide  limited  relief  to 
sitiall  vessels  in  response  to  public 
comments.  These  changes  do  not 
undermine  the  primary'  objective  of 
avoiding  jeopardy  and  adverse 
modifications  to  the  Steller  sea  lions  or 
their  critical  habitat.  All  of  these 
modifications  fell  within  the  scope  of 
the  draft  SEIS  and  the  2001  BiOp.  Two 
modifications  provided  additional 
protection  to  Steller  sea  lions  during 
2002  in  the  Aleutian  Islands  subarea  by 
eliminating  the  directed' fishery  for 
pollock  and  by  reducing  the  proposed 
harvest  of  Atka  mackerel  in  Steller  sea 
lion  critical  habitat.  The  third 
modification  is  a  near  shore  exemption 
for  small  vessels  directed  fishing  for 
Pacific  cod  using  hook-and-line  or  jig 
gear  in  the  Bogoslof  area  and  includes 
a  harvest  limit.  Because  of  the  extremely 
small  harvest  amount  and  closures 
around  Steller  sea  lion  haulouts  in  the 
area,  this  modification  is  expected  to 
have  no  appreciable  effects  on  Steller 
sea  lions  or  their  critical  habitat.  Public 
comment  on  the  2001  BiOp  provided  at 
the  October  Council  meeting  raised 
questions  regarding  the  efficacy  of  using 
the  Bogoslof  area  as  a  control  site  for 
comparing  the  fishery  effects  on  Steller 
sea  lions.  Based  on  the  extremely 
limited  fishing  by  small  vessels  for 
Pacific  cod  and  fishing  prohibitions 
around  Bishop  Point,  the  Council 
changed  its  recommendation  from 
September  and  requested  NMFS 
implement  a  small  boat  exemption  in 
the  Bogoslof  area  (option  2  to 
Alternative  4  in  the  SEIS).  The  small 
vessel  exemption  in  the  Bogoslof  area  is 
within  the  scope  of  option  2  analyzed  in 
the  SEIS. 

NMFS  concurs  with  the  protection 
measures  recommended  by  the  Council 
and  these  measures  are  contained  in  this 
emergency  interim  rule.  NMFS  intends 
to  supersede  this  emergency  interim 
rule  implementing  2002  protection 
measures  with  proposed  and  final 
rulemaking  to  implement  these  or 
similar  measures  for  the  remainder  of 
2002  and  beyond.  The  protection 
measures  also  replace  die  RPA 
identified  in  the  Comprehensive  BiOp. 


960  Federal  Register  /Vol.  67.  No.  5 /Tuesday.  January  8.  ZOQZ/ Rules  and  Regulations 


Protection  Measures  and  the  Most 
Recent  Information 

Scientists  generally  agree  that  the 
decline  of  the  western  population  of 
Steller  sea  lions  is  due  to  a  combination 
of  factors  including  nutritional  stress, 
predation.  and  natural  environmental* 
changes.  These  factors  are  primarily 
thought  to  affect  juveniles,  and  to  a 
lesser  extent  adult  females,  although 
how  this  occurs  and  the  magnitude  of 
the  effects  are  largely  unknown.  Of 
these  fectors,  the  groundBsh  fisheries 
primarily  affect  nutritional  stress  and, 
through  indirect  mechanisms,  may 
increase  the  likelihood  for  predation 
due  to  increased  search  time  for  prey. 
Funding  for  Steller  sea  lion  research  has 
increased  over  the  past  few  years  and 
may  provide  clarification  on  the  causes 
for  the  sea  lion  decline. 

The  ESA  requires  NMFS  to  develop  a 
Steller  sea  lion  recovery  plan,  which 
includes  criteria  for  delisting  the 
species.  A  recovery  plan  was  developed 
in  1992  with  a  set  of  delisting  criteria. 
but  these  criteria  were  never  adopted  by 
the  agency.  A  new  Steller  sea  lion- 
recovery  team  has  been  assembled  and 
plans  to  meet  in  January  2002.  Over  a 
course  of  one  to  two  years,  the  team  will 
review  the  best  available  scientific  and 
commercial  data  and  will  develop  a  new 
recovery  plan  replacing  the  outdated 
version.  Because  no  recovery  criteria  are 
available,  the  2001  BiOp  addressed 
recovery  in  terms  of  effects  of  the 
proposed  action  on  Steller  sea  lion 
population  trajectories. 

The  2001  BiOp  concluded  that  the 
contribution  of  the  groundfish  fisheries 
to  the  Steller  sea  lion  decline  is  likely 
to  be  small  under  the  protection 
measures  specified  in  this  emergency 
interim  rule.  Although,  adverse  impacts 
to  the  two  populations  of  Steller  sea 
lions  and  their  critical  habitat  are  ^ 
expected  to  result  from  these  groundfish 
fisheries,  the  fisheries  are  unlikely  to 
jeopardize  the  continued  existence  or 
adversely  modify  critical  habitat  for 
these  populations.  These  protection 
measures  are  intended  to  avoid  fishery- 
related  reductions  in  abundance  of 
Steller  sea  lion  prey  in  key  local 
foraging  areas,  as  such  reductions  could 
reduce  the  effectiveness  of  sea  Uon 
foraging. 

These  protection  measiuas  address 
competitive  interactions  between  the 
groundfish  fishery  and  Steller  sea  lions 
in  several  ways.  First,  these  measures 
will  modify  the  existing  harvest  control 
rule  to  ensure  that  in  the  futiue  enough 
prey  resources  exist  overall  and  that 
prey  densities  are  sufficient  for  Steller 
sea  lions  on  a  large  scale.  Second,  the 
protection  measures  will  distribute  the 


catch  of  important  prey  species  over 
zones  of  key  importance  to  critical 
components  of  the  Steller  sea  lion 
population  and  over  time  to  reduce  the 
effects  of  localized  depletion.  Localized 
depletion  for  a  Steller  sea  lion  is  the 
reduction  of  prey  resources  to  a  level 
that  decreases  the  efficiency  of  a 
foraging  sea  lion  so  that  it  adversely 
affects  its  health  or  increases  its  risk  to 
predation.  Finally,  the  protection 
measures  will  prohibit  fishing  in  areas 
immediately  surrounding  all  rookery 
and  many  haulout  sites  and  curtail 
fishing  for  important  prey  species  in 
significant  portions  of  designated 
critical  habitat  to  relieve  competition  in 
areas  considered  important  to  Steller  sea 
lion  siuvival  and  recovery. 

In  1993.  critical  habitat  was 
established  to  20  nm  seaward  of 
haulouts  and  rookeries  based  on  the  best 
scientific  information  available  at  the 
time,  such  as  Platform  of  Opportunity 
(POP)  data  (August  27, 1993,  58  FR   . 
45269).  In  1999  through  2001. 
protection  measures  included  fishery 
restrictions  out  to  20  nm  fi'om  Steller 
sea  lion  rookery  and  haulout  sites.  In 
most  cases,  the  portion  of  critical  habitat 
areas  considered  important  for 
protection  in  2002  and  beyond  is 
between  0  nm  and  10  lun  of  haulout  and 
rookery  sites  with  areas  closer  to  shore 
considered  more  important  for  animals 
with  less  foraging  skills  or  for  females 
with  pups.  POP  data  still  provide  the 
best  information  for  adult  male  Steller 
sea  lions  because  little  telemetry  data 
have  been  collected  for  these  animals. 
Recent  telemetry  data  have  been 
collected  and  analyzed  from  primarily 
adult  females  and  juveniles,  which  are 
the  portion  of  the  population  that  pose 
the  most  concern  for  localized  depletion 
of  prey.  The  new  telemetry  data  indicate 
that  waters  beyond  10  nm  are  mainly 
used  by  adults  and  older  juveniles, 
which  are  considered  to  have  stronger 
foraging  skills,  and  depletion  of  prey  by 
groimdfish  harvesting  in  these  waters  is 
not  as  likely  to  adversely  affect  foraging 
by  these  individuals.  Both  telemetry 
data  and  POP  data  are  knovtm  to  have 
biased  results,  but  NMFS  recognizes 
that  the  telemetry  data  provide  more 
recent  information  on  the  more  sensitive 
components  of  population  when 
considering  potential  localized 
depletion  of  prey  by  the  grovmdfish 
fisheries.  For  these  reasons,  many  of  the 
protection  zones  or  areas  in  this 
emergency  interim  rule  extend  to  10  nm 
from  Steller  sea  lion  rookeries  and 
haulouts. 

Steller  sea  lion  coimt  survey  data  also 
were  used  to  determine  the  areas  that 
needed  more  protection  from  potential 
fishery  interaction.  Some  of  the 


rookeries  showed  declines  of  more  than 
10  percent.  In  most  cases,  sites  with 
higher  rates  of  decline  receive 
additional  protection  over  areas  with 
less  decline  imder  the  measures  in  this 
emergency  interim  rule. 

This  emergency  interim  rule  also 
includes  provisions  for  control  areas  to 
aid  in  an  experimental  design  to 
determine  the  effectiveness  of 
management  measures.  The  Bogoslof 
area  and  Seguam  foraging  area,  and  the 
Chignik  critical  habitat  areas  will  be  ^ 
closed  to  pollock,  Atka  mackerel,  and 
Pacific  cod  directed  fishing,  except  to 
vessels  using  jig  gear  in  the  Chignik  area 
and  to  small  vessels  fishing  for  Pacific 
cod  using  jig  or  hook-and-line  gear  in 
the  Bogoslof  area.  The  Chiniak  Gully 
will  be  closed  to  trawling  August  1 
through  September  20  to  determine  the 
impact  of  trawl  fishing  on  localized 
depletion  of  pollock.  A  review  of  the 
2001  BiOp  by  the  National  Academy  of 
Science  may  provide  further 
recommendations  on  an  experimental 
design  that  would  provide  the 
information  needed  on  the  efficacy  of 
management  measures. 

Summary  of  the  2002  Management 
Measures 

The  following  is  a  summary  of 
protection  measures.  More  detailed 
descriptions  by  topic,  fishery,  and  area 
follow  in  this  preamble.  The  State  of 
Alaska  Board  of  Fisheries  at  its 
November  2001  meeting  adopted  the 
same  protection  measures  for  the  State 
parallel  fisheries  with  two  exceptions  in 
the  Pacific  cod  pot  fishery  whidi  are 
noted  below.  The  State  of  Alaska 
Department  of  Fish  and  Game  should  be 
contacted  for  details  on  Steller  sea  lion 
protection  measures  inside  State  waters. 
The  majority  of  the  Steller  sea  lion 
protection  measures  contained  in  this 
emergency  interim  rule  are  effective 
January  1,  2002,  through  July  8,  2002. 
Protection  measures  include: 

1.  Area  closures  for  federally 
permitted  vessels  to  all  groundfish 
fishing  between  0  nm  and  3  nm  of  39 
rookery  sites.  These  sites  are  considered 
the  most  sensitive  for  females  with  pups 
and  the  near  shore  marine  critical 
habitat  the  most  important  to  protect 
from  interactions  between  groimdfish 
fisheries  and  Steller  sea  lions. 

2.  For  the  Atka  mackerel,  pollock,  and 
Pacffic  cod  directed  fisheries  in  the 
waters  off  Alaska,  protection  measures 
include:  (a)  A  modified  harvest  control 
rule  (HCR)  to  prohibit  directed  fishing 
when  the  biomass  reaches  20  percent  of 
its  unfished  level,  (b)  closures  within  10 
or  20  run  of  selected  haulout  and 
rookery  sites  to  directed  fishing  for  Atka 
mackerel,  pollock,  and  Pacific  cod  in 
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the  GOA  and  BSAI,  (c)  closure  of 
Seguam  foraging  area  and  most  of  the 
Bogoslof  area  to  all  gear  types,  (d)  a 
VMS  requirement,  (e)  closure  of  the 
Chignik  area  to  pot,  trawl,  and  hook- 
and-line  gears,  (f)  closure  within  10-20 
nm  of  46  rookeries  and  haulouts  to 
hook-and-line  fishing  for  Pacific  cod, 
and  44  rookeries  and  haulouts  to  pot 
fishing  for  Pacific  cod,  and  (g) 
modifications  to  the  CDQ  groundfish 
program. 

3.  Aleutian  Island  area  protection 
measures  include:  (a)  Closiue  of  the 
subarea  to  directed  fishing  for  pollock, 
(b)  Pacific  cod  total  allowable  catch 
(TAC)  apportionment  by  season  and 
gear,  as  well  as  gear  specific  area 
restrictions  that  alternate  with  the  Atka 
mackerel  fishery  in  critical  habitat  in 
areas  542  and  543,  (c)  closure  of  the 
Seguam  foraging  area  to  pollock,  Atka 
mackerel,  and  Pacific  cod  directed 
fishing  by  all  gear  types,  (d)  critical 
habitat  harvest  limit  of  60  percent  for 
Atka  mackerel  in  areas  542  and  543.  (e) 
a  platoon  management  system  for  Atka 
mackerel  fishing  in  critical  habitat  in 
areas  542  and  543.  (f)  two  observers 
required  for  critical  habitat  Atka 
mackerel  directed  fishing,  (g)  at  least  0- 
3  nm  closures  around  all  haulouts  for 
Atka  mackerel  and  Pacific  cod  trawl 
fishing  and  (h)  no  Atka  mackerel  critical 
habitat  fishing  west  of  178°  W  long. 

4.  Bering  Sea  protection  measures 
include:  (a)  Two  seasons  (40:60  percent 
apportionment)  for  the  pollock  fishery 
with  no  more  than  28  percent  of  the 
annual  directed  fishing  allowance  taken 
from  the  Steller  sea  lion  conservation 
area  (SCA)  before  April  1.  (b) 
continuation  of  BS  pollock  fishery 
cooperatives  established  imder  the  AFA. 


(c)  establishment  of  the  BS  Pollock 
Restriction  Area  during  the  A  season. 

(d)  closure  of  the  Catcher  Vessel 
Operation  Area  (CVOA)  to  non-CDQ 
pollock  trawl  catcher/processors  during 
the  B  season,  (e)  Pacific  cod  TAC 
apportionments  by  season  and  gear,  as 
well  as  gear  specific  area  restrictions, 
and  (f)  closiue  of  all  BS  subarea  <:ritical 
habitat  to  Atka  mackerel  fishing. 

5.  Gulf  of  Alaska  protection  measures 
include:  {a)  Distribution  of  pollock 
harvest  evenly  over  4  seasons,  (b) 
closure  of  directed  fishing  for  pollock  in 
areas  that  vary  from  0-20  nm  to  0-3  nm 
around  rookeries  and  haulouts,  (c)  two 
seasons  (60  percent:40  percent)  for 
Pacific  cod  fishing  and  area  restrictions 
that  are  dependent  on  gear  type  and 
vessel  si2».  and  (d)  continuation  of  the 
NMFS  Chiniak  Gully  research  project  to 
explore  the  effects  of  conunercial 
fisheries  on  pollock  abundance  and 
distribution  in  the  GOA. 

2002  Protection  Measures  Details  for 
Harvest  Time,  Limits,  and 
Apportionments 

Modification  of  the  Existing  Harvest 
Control  Rule  (HCR) 

The  protection  measures  include  a 
modification  of  the  existing  HCR  for 
pollock,  Pacific  cod.  and  Atka  mackerel. 
NMFS  cmrently  uses  an  HCR 
established  imder  Amendments  56/56  to 
the  FMPs  when  determining  the 
maximum  allowable  biological  catch 
(ABC).  Under  the  existing  HCR,  the  ABC 
for  a  majority  of  stocks,  including 
pollock.  Pacific  cod,  and  Atka  mackerel, 
is  based  on  a  fishing  mortality  rate 
intended  to  reduce  the  spawning 
biomass  per  recruit  to  40  percent  of  its 
theoretical  unfished  level  (F4o%)-  When 


the  biomass  is  below  the  amount 
necessary  to  produce  the  maximum 
sustainable  yield  (MSY),  the  fishing 
mortality  rate  is  reduced  linearly.  When 
the  spawning  biomass  per  recruit  is 
reduced  to  2  percent  of  its  unfished 
level,  the  fishing  mortality  rate  becomes 
0  and  all  fishing  for  that  target  stock  is 
prohibited  (see  Figure  1).  A  new  HCR 
was  used  in  2001  which  reduced 
directed  fishing  for  pollock.  Pacific  cod, 
and  Atka  mackerel  in  a  more  aggressive' 
linear  fashion  than  the  original  HCR  and 
included  a  directed  fishing  prohibition 
at  the  20  percent  unfished  biomass 
level. 

The  new  HCR  will  be  almost  identical 
except  that  directed  fishing  would  be 
prohibited  when  the  spawning  biomass 
is  below  20  percent  of  the  unfished  level 
(as  opposed  to  2  percent  in  the  current 
HCR). 

Figure  1  shows  the  reduction  in 
fishing  mortality  under  the  three 
methods  of  harvest  control:  (1) 
Amendments  56/56  to  the  BSAI  and 
GOA  FMPs  for  most  groundfish  sprecies, 
(the  existing  HCR  for  most  groundfish 
species),  (2)  the  2001  HCR,  and  (3)  the 
2002  HCR.  The  harvest  rate  under  the 
2002  HCR  and  under  Amendments  56/ 
56  would  decrease  at  the  same  rate  until 
20  percent  of  the  unfished  spawning 
biomass  is  reached. 

In  a  model,  NMFS  analyzed  tbe 
difference  in  recovery  rates  back  up  to 
the  MSY  under  the  2001  and  2002  HCRs 
and  found  very  little  difference  (3-4 
percent)  between  them.  The  2001  BiOp 
concluded  that  the  2002  HCR  is 
adequate  to  avoid  locally  depleting  Atka 
mackerel,  pollock,  and  Pacific  cod  for 
Steller  sea  lions. 


FprfAral  Rnfristnr/Vnl.  R7.  Nn.   .>!  /  TiiRsdav.  Tanuarv  8.  2002 /Ruins  and  Rp<niIatinnR 


063 


962 


Federal  Register /Vol.  67.  No.  5 /Tuesday,  January  8,  2002 /Rules  and  Regulations 


2001  HCR 

2002  HCR 

Amendment  56 


0.2  0.3  0.4 

Syawnlnfl  biemats  ralatlva  M  unflshad 


0.6 


Figure  1, 


__^ Relationship  of  fishing  mortality  rates  under 

different  control  rules  applied  to  pollock.  Pacific  cod,  emd 
Atka  mackerel.   FMP  Amendments  56/56  harvest  guidelines  are 
used  for  groiindfish  species  managed  under  the  BSAI  and  GOA 
FMPs. 


In  2002.  the  new  HCR  does  not  affect 
the  harvest  rates  for  any  species. 
However,  the  GOA  pollock  biomass  is 
estimated  to  be  about  45  percent  less 
than  the  2000  estimate.  Because  of 
uncertainty  in  the  point  estimate  and 
continued  poor  recruitment  in  the  GOA 
pollock  stock,  the  Plan  Team 
recommended  an  ABC  well  below  the 
maximum  permissible  using  the  HCR. 
Given  the  4ct  that  in  hindsight  using 
the  current  model  and  known  biomass 
amounts  in  2001,  the  fishery  would 
have  overfished  this  stock  if  the  total 
TAG  woiild  have  been  taken  in  areas 
620  and  630.  NMFS  determines  that  this 
action  is  reasonable  firom  a  Steller  sea 
lion  and  stock  assessment  perspective. 
See  the  SAFE  reports  for  the  GOA  and 
BSAI  and  Part  II  of  this  preamble  for 
more  details.  The  SAFE  reports  are 
available  from  the  Council  (see 
ADDRESSES). 

Steller  Sea  Lion  Protection  Measines  for 
Pollock,  Atka  Mackerel,  and  Pacific  Cod 
Fisheries 

The  2002  Steller  sea  lion  protection 
measures  include  fishing  seasons  and 
area  restrictions  for  the  pollock.  Pacific 
cod,  and  Atka  mackerel  fisheries.  The 
seasons  will  distribute  these  fisheries 
over  time.  Critical  habitat  harvest  limits 
for  pollock  and  Atka  mackerel  will  be 
implemented  by  this  emergency  interim 
rule  consistent  with  the  Council 
recommendations.  Critical  habitat  limits 
will  distribute  the  Atka  mackerel  and 


pollock  fisheries  over  area,  reducing  the 
potential  for  localized  depletion  of  prey. 

In  order  to  manage  fishing  to  piptect 
Steller  sea  lions,  this  emergency  interim 
rule  includes  changes  to  the  permit 
information  collected  imder  §  679.4. 
Vessels  owners  will  need  to  register 
with  NMFS  to  participate  in  the  pollock. 
Pacific  cod,  and  Atka  mackerel  fisheries. 
These  directed  fisheries  will  appear  as 
endorsements  on  the  vessel's  Federal 
fishery  permit  for  the  area  that  the 
vessel  owner  has  chosen  for  fishing 
these  species.  Vessel  owners  wishing  to 
fish  for  Atka  mackerel  in  critical  habitat 
will  also  need  to  indicate  whether  they 
want  to  fish  in  Federal  regulatory  areas 
542,  543,  or  both.  The  Atka  mackerel 
registration  information  will  be  used  for 
platoon  management,  which  is 
explained  later  in  this  section. 

Several  AFA  provisions  fiom  2001  are 
extended  into  2002  under  this 
emergency  interim  rule  as  well  as 
inshore/offshore  allocations  of  GOA 
pollock  and  Pacific  cod.  These 
provisions  effectively  slow  the  rate  of 
fishing  and  distribute  fishing  effort  in  a 
manner  expected  to  reduce  competition 
with  Steller  sea  lions.  These  provisions 
also  were  evaluated  by  the  Coimcil  as 
part  of  the  new  Steller  sea  lion 
protection  measures.  More  details  are  in 
Part  n  of  this  preamble  under  the  BSAI 
harvest  specifications.  Separate 
rulemaking  is  being  pursued  by  NMFS 
to  permanently  implement  these 
provisions  in  the  future. 


This  action  suspends  the  definition  of 
directed  fishing  for  pollock  and  other 
groimdfish  harvested  imder  the  CDQ 
program.  It  also  revises  the  way  that 
groimdfish  CDQ  species  may  be  used  to 
calculate  retainable  amoimts  of  other 
species,  modifies  groimdfish  CDQ 
retention  requirements,  and  requires 
that  a  vessel's  intended  target  fishery  be 
reported  on  CDQ  catch  reports.  These 
changes  are  necessary  to  ensure  that  the 
Steller  sea  Uon  protection  measures 
being  implemented  by  this  emergency 
interim  rule  are  applicable  to  groimdfish 
CDQ  harvesting  activities. 

Under  current  regulations,  the  general 
groundfish  fisheries  and  groundfish 
CDQ  fisheries  have  different  definitions 
of  directed  fishing.  For  recordkeeping 
and  reporting  requirements,  as  well  as 
for  License  Limitation  groundfish 
fishing,  directed  fishing  is  defined  as 
any  fishing  activity  that  results  in  the 
retention  of  ah  amount  of  a  species  or 
species  group  on  board  a  vessel  that  is 
greater  tiban  the  current  maximum 
retainable  bycatch  (MRB)  amount,  based 
on  retained  (or  "basis")  species  on 
board  a  vessel  at  a  given  time.  The 
pollock  and  groundfish  CDQ  directed 
fishing  definitions  differ  from  the  MRB* 
based  definition  for  two  reasons.  First, 
the  AFA  specifies  that  the  only  pollock 
that  will  accrue  to  the  pollock  CDQ, 
reserve  will  be  that  amount  caught  by 
vessels  directed  fishing  for  pollock 
CDQ.  Second,  all  other  groundfish 
caught  while  groundfish  CDQ  fishing 
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must  accrue  towards  one  of  the 
specified  CDQ  reserves,  including 
economic  discards  or  non-target  species. 
In  general,  a  vessel  is  considered 
groundfish  CDQ  fishing  if  it  has  been 
listed  in  a  NMFS  approved  Community 
Development  Plan  and  catches  any 
amount  of  groundfish  CDQ,  including 
pollock.  More  specifically,  the 
assessment  of  a  vessel's  particular  target 
fishery  is  determined  differently, 
depending  on  vessel  type.  For  catcher/ 
processors,  the  species  composition  of 
each  haul  is  assessed  to  determine  the 
directed  fishery.  For  catcher  vessels,  the 
species  composition  on  board  the  vessel 
at  any  time  is  used.  Typically  this 
information  is  used  for  pollock  catch 
accounting  j^urposes  and  the  calculation 
of  halibut  bycatch  mortality  rather  than 
at-sea  enforcement  of  other  management 
measures. 

The  definition  of  directed  fishing  for 
pollock  CDQ  uses  a  60  percent 
threshold  to  determine  whether  a  vessel 
using  trawl  gear  is  directed  fishing  for 
this  species,  ff  this  criterion  is  met,  then 
the  pollock  accrues  toward  the'poUock 
CDQ  reserve.  If  not,  it  accrues  towards 
the  pollock  Incidental  Catch  Allowance 
(ICA).  Pollock  caught  incidentally  in 
groundfish  CDQ  fisheries  by  vessels 
using  nontrawl  gear  also  accrues 
towards  the  ICA.  This  definition  of 
pollock  CDQ  fishing  was  established  as 
part  of  a  final  rule  implementing 
Amendment  66  to  the  BSAI  FMP  on 
March  7,  2001  (66  FR 13672),  and  was 
intended  to  meet  the  intent  of  the  AFA. 
This  definition  was  designed  to 
facilitate  pollock  catch  accounting,  not 
to  identify  a  vessel's  overall  target 
fishery.  Defining  CDQ  directed  fisheries 
via  the  use  of  NOIB  standards  will  offer 
a  more  accurate  portrayal  of  a  vessel's 
actual  CDQ  target  fishery.  For  purposes 
of  implementing  the  Steller  sea  lion 
protection  measures,  using  the  60 
percent  definition  of  pollock  CDQ 
fishing  could  conflict  with  the 
calculated  target  fishery  derived  by 
using  MRB  amount  calculations.  A 
vessel  could,  under  current  regulations, 
be  considered  directed  fishing  for 
pollock  CDQ  based  on  the  species 
composition  of  a  single  haul,  whereas 
under  MRB  calculations  it  would  not. 

The  suspension  of  CDQ  specific 
directed  fishing  definitions, 
modifications  of  the  use  of  CDQ  species 
as  basis  species,  and  suspension  of  the 
use  of  a  60  percent  threshold  to 
facilitate  pollock  CDQ  catch  accounting 
in  this  emergency  interim  rule  are 
necessary  to  establish  a  means  to  readily 
enforce  time  and  area  closures  to 
directed  fishing  for  pollock.  Pacific  cod, 
and  Atka  mackerel.  Applying  the 
definition  of  directed  fiishing  already 


used  for  the  non-CDQ  groundfish 
fisheries  will  enhance  the  monitoring 
and  enforcement  of  Steller  sea  lion 
protection  measures.  This  will  give 
consistency  to  the  at-sea  determination 
of  both  a  vessel's  non-CDQ  dnd  CDQ 
target  fisheries.  Additionally,  to  lessen 
the  potential  for  confusion  by  NMFS 
staff,  U.S.  Coast  Guard  boarding 
personnel,  vessel  operators,  and  CDQ 
groups,  MRB  amounts  will  be  used  to 
define  directed  fishing  for  all  groundfish 
CDQ  species. 

These  measures,  along  with  a  new 
requirement  to  report  the  intended 
target  species  on  CDQ  catch  reports,  will 
also  assist  NMFS  management  to 
determine  when  catch  limits  have  been 
reached,  when  area  closures  should 
occur,  and  how  to  account  for  pollock 
caught  in  the  groundfish  CDQ  fisheries. 
The  target  information  that  will  be 
received  on  CDQ  catch  reports  will  be 
used  by  NMFS  to  determine  whether  to 
accrue  pollock  towards  either  the 
pollock  CDQ  allocation  or  the  pollock 
ICA.  Additionally,  current  regulations 
do  not  require  regulatory  discards  in  the 
groundfish  CDQ  fisheries.  However,  the 
use  of  MRB  amounts  may  require  that 
some  Atka  mackerel  or  Pacific  cod  be 
discarded  at-sea  if  CDQ  directed  fishery 
closures  are  in  effect  for  these  two 
species.  Such  catch  will  still  be  required 
to  be  reported  on  CE>Q  catch  reports  and 
will  be  subtracted  from  their 
corresponding  CDQ  allocations. 

The  protection  measures  addressing 
temporal  and  spatial  dispersion  of  the 
pollock,  Atka  mackerel,  and  Pacific  cod 
directed  fisheries  are  as  follows: 

1.  Aleutian  Island  Subarea  Pollock 
Fishery 

In  the  AI  subarea  directed  fishing  for 
pollock  is  prohibited  at  all  times. 

2.  Bering  Sea  Subarea  Pollock  Fishery 

In  the  Bering  Sea  subarea,  fishing 
seasons  are  continued  for  the  four 
sectors  of  the  Bering  Sea  pollock  fishery 
that  are  defined  in  the  AFA.  These 
seasons  are  defined  as  the  A  season 
.  (January  20-June  10,  40  percent)  and  the 
B  season  (June  10-November  1,  60 
percent). 

Pollock  fishing  will  be  prohibited 
during  the  A  season  in  the  Bering  Sea 
Pollock  Restriction  Area  (BSPRA).  This 
area  is  based  on  a  series  of  straight  lines 
tangential  to  haulouts,  10  nm  fi^m  the 
shore  between  the  eastern  edge  of  the 
SCA  and  the  western  edge  of  Statistical 
Area  519.  The  BSPRA  is  intended  to 
reduce  the  likelihood  of  localized 
depletion  and  competitive  interactions 
during  critical  winter  months  when 
juvenile  Steller  sea  lions  are  learning  to 
forage. 


This  emergency  interim  rule  extends 
the  repeal  of  the  "fair  st^"  provisions 
at  §  679.7(b)  that  required  vessels 
fishing  for  pollock  in  the  Bering  Sea  to 
cease  fishing  for  groundfish  during  the 
week  preceding  each  pollock  season  or 
face  a  mandatory  stand-down  period 
during  the  first  week  of  the  pollock 
season.  The  Council  determined  that 
these  fair  start  requirements  were  no 
longer  necessary  given  the  changes  to 
the  pollock  fishery  that  occurred  under 
the  AFA. 

Catcher  vessel  exclusive  fishing 
seasons  at  §  679.23(i)  will  be  continued 
by  this  emergency  interim  rule.  Vessels 
fishing  in  one  season  in  the  GOA  or  in 
the  BSAI  are  restricted  fitim  fishing  in 
the  alternative  management  area  until 
the  following  season.  This  restriction 
will  limit  the  concentration  of  fishing 
effort  in  one  area  and  reduce  the 
potential  for  localized  depletion  of 
Steller  sea  lion  prey.  Catcher  vessels 
less  than  125  ft  (38.1  m)  LOA  fishing 
east  of  157°  W  long,  are  exempt  bom 
this  restriction. 

This  emergency  interim  rule  also  will 
extend  the  use  of  the  SCA  established 
by  the  emergency  interim  rule 
published  January  25,  2000  (65  FR 
3892),  at  §679.22(a)(ll).  The  SCA 
includes  the  portion  of  Bering  Sea 
critical  habitat  known  as  the  Bogoslof 
Foraging  area  and  the  portion  of  the 
CVOA  that  extends  eastward  from  the 
Bogoslof  Foraging  area.  This  eastern 
block  of  the  CVOA  overlaps  with  the 
pollock  trawl  exclusion  zone  for  Sea 
Lion  Rocks  (Amak  Island).  Inclusion  of 
this  eastern  block  in  the  SCA  is 
necessary  to  provide  sufficient 
protection  fit)m  concentrated  fishing 
and  resulting  localized  depletions  of  sea 
lion  prey  in  Tl)  the  narrow  corridor 
between  the  Bogoslof  Foraging  Area  and 
the  Sea  Lion  Rocks  (Amak  Island)  trawl 
exclusion  zone  and  (2)  the  adjacent 
portions  of  critical  habitat. 

The  SCA  consists  of  the  area  of  the 
Bering  Sea  between  170°00'  W  long,  and 
163°00'  W  long.,  south  of  straight  lines 
connecting  the  following  points  in  the    . 
order  listed: 

55°0O'  N  lat.  170°00'  W  long.; 
55°00'  N  lat.  168°00'  W  long.; 
55°30'  N  lat.  168°00'  W  long.; 
55°30'  N  lat.  166°00'  W  long.; 
56°00'  N  lat.  166°00'  W  long.; 
56''00'  N  lat.  163''00'  W  long. 

This  emergency  interim  rule  specifies 
the  amount  of  the  annual  pollock 
directed  fishing  allowance  (PDFA)  that 
can  be  taken  frtim  the  SCA  during  the 
A  season.  The  PDFA  is  equal  to  the  sum 
of  each  sector's  TAG  minus  the  ICA  and 
10  percent  CDQ  reserve.  Until  April  1. 
the  harvest  within  the  SCA  is  limited  to 
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28  percent  of  the  annual  PDFA  which  is     TABLE  1  .—POLLOCK  FISHING  SEASONS 

equivalent  to  70  percent  of  the  A  season         AND    TAG    APPORTIONMENTS    FOR 

apportionment.  The  remaining  12  THE  WESTERN  AND  CENTRAL  REGU- 

percent  of  the  annual  PDFA  allocated  to         LATORY    AREAS    OF   THE    GULF   OF 

the  A  season  may  be  taken  outside  of  ALASKA 

SCA  before  April  1  or  inside  the  SCA 

after  April  1.  If  the  28  percent  of  the 

annual  PDFA  is  not  taken  inside  the 

SCA  before  April  1,  the  remainder  may 

be  taken  inside  the  SCA  after  April  1. 

The  A  season  pollock  SCA  harvest  limit 

will  be  apportioned  to  each  industry 

sector  in  proportion  to  each  sector's 

allocated  percentage  of  the  PDFA  as  set 

forth  in  the  AFA.  This  action  is 

necessary  to  avoid  high  harvest  rates 

within  a  relatively  small  area  of  the  BS  i  t  a<- 

,            .  .  ,  .    c-  1,     ^  i:„„  „^»j^,i  Rollover  of  a  seasonal  TAG 

subarea  which  is  Steller  sea  uon  critical  . .      ,      ,  .. 

...                                         ■  apportionment  is  permitted  as  long  as  it 

'**''****•  '  does  not  exceed  30  percent  of  the 


TAG  appor- 

Season 

tionment 
(percent) 

Season  dates 

A 

25 

January  20-Feb- 
mary  25. 

B 

25 

March  10-May31. 

C  

25 

August  25-Sep- 
tember  15. 

D  

25 

October  1 -Novem- 
ber 1. 

NMFS  will  monitor  catch  by  each 
industry  sector  and  close  the  SCA  to 
directed  fishing  for  pollock  by  sector 
when  NMFS  determines  that  a  sector's 
specified  portion  of  the  SCA  limit  has 
been  reached.  As  in  2001,  in  accordance 
with  the  Coimcil's  intent  to  address 
small  vessel  safety  concerns,  inshore 
catcher  vessels  less  than  or  equal  to  99 
ft  (30.2  m)  LOA  will  continue  to  be 
exempt  from  SCA  closures  unless  the 
cap  for  the  inshore  sector  has  been 
reached,  as  specified  in 
§679.22(a)(ll){vii).  Under  the  authority 
of  the  AFA,  NMFS  will  separate  the 
inshore  fishery  into  cooperative  and 
non-cooperative  sector  allocations.  For 
each  sector,  NMFS  will  announce  the 
closure  of  the  SCA  to  catcher  vessels 
over  99  ft  (30.2  m)  LOA  before  the 
inshore  sector  SCA  limit  is  reached. 
NMFS  will  implement  the  closure  in  a 
manner  intended  to  leave  remaining 
quota  within  the  SCA  that  is  sufficient 
to  support  directed  fishing  for  pollock 
by  vessels  less  than  or  equal  to  99  ft 
(30.2  m)  LOA  for  the  duration  of  the 
inshore  sector  opening. 

The  CVOA  will  continue  to  be  closed 
to  pollock  trawl  catcher/processors 
during  the  B  season  (June  10-November 
1)  to  reduce  the  amoimt  of  pollock  taken 
from  this  area  and  to  reduce  the 
potential  for  competition  with  Steller 
sea  lions. 

3.  GOA  Pollock  Fishery  Seasons  and 
Apportionments 

Fishing  seasons  and  pollock  TAC 
apportionments  in  the  GOA  are 
summarized  in  Table  1. 


annual  TAC. 

The  start  date  of  the  C  season  has 
been  changed  from  August  20  in  2001 
to  August  25  in  2002.  This  change  is 
intended  to  reduce  salmon  bycatch  and 
to  optimize  the  use  of  shoreside 
processing  facilities  and  the  harvest  of 
the  pollock  allocation  in  the  C  season. 
This  change  is  expected  to  have  no 
appreciable  effect  on  Steller  sea  lions. 

The  300,000  lb  (136  mt)  trip  limit  for 
catcher  vessels  harvesting  pollock  in  the 
directed  pollock  fisheries  of  the  GOA  at 
§679.7  supports  temporal  distribution 
objectives  and  is  maintained  by  this 
rule.  A  catcher  vessel  fishing  for 
groimdfish  in  the  GOA  will  be 
prohibited  from  retaining  on  board  more 
than  300,000  lb  (136  mt)  of  pollock 
harvested  in  the  GOA  any  time  during 
a  trip.  This  trip  limit  will  not  exempt 
vessels  from  existing  regulations  that 
require  100  percent  retention  of  pollock 
when  directed  fishing  for  pollock  is 
open.  A  vessel  would  have  to  stop 
fishing  for  pollock  during  a  fishing  trip 
before  the  300,000  lb  (136  mt)  trip  limit 
is  reached  to  avoid  a  violation  of  either 
the  300,000  lb  (136  mt)  trip  limit  or  the 
100  percent  retention  requirement  for 
pollock. 

In  addition,  §  679.7  continues  to  . 
prohibit  vessels  from  operating  as 
pollock  tenders  in  the  GOA  east  of 
157°00'  W  long,  to  prevent  the  large 
scale  use  of  tender  vessels  to  avoid  the 
trip  limit  restriction.  Vessels  operating 
as  tenders  in  the  GOA  west  of  157°00' 
W  long,  will  be  prohibited  from 
retaining  on  board  more  than  600,000  lb 
(272  mt)  of  unprocessed  pollock  or  the 
equivalent  of  two  fishing  trips. 
Tendering  west  of  157°00'  W  long,  is 
allowed  because  smaller  vessels 
delivering  to  Sand  Point  and  King  Cove 
are  more  dependent  on  tendms  than  the 
larger  vessels  that  operate  east  of 


157°00'  W  long,  and  deliver  primarily  to 
Kodiak. 

4.  BSAI  Atka  Mackerel  Seasons, 
Apportionments,  Critical  Habitat 
Harvest  Limits,  and  Platoons 

In  the  BSAI  at  §  679.23(e)(7),  the  A 
season  for  Atka  mackerel  will  begin 
January  20  and  end  April  15.  The  B 
season  will  begin  September  1  and  end 
November  1.  The  CDQ  Atka  mackerel 
fishery  will  have  a  single  season  from 
January  20  through  November  1  because 
the  vessels  used  in  the  non-CDQ  Atka 
mackerel  fishery  are  generally  the  same 
vessels  used  in  the  CDQ  fishery,  and  the 
CDQ  harvest  historically  takes  place 
when  the  non-CDO  season  is  closed. 

Fifty  percent  of  the  annual  TACs  for 
the  western,  central,  and  eastern 
Aleutian  Islands  districts  is  available 
during  each  season.  No  more  than  60 
percent  of  the  seasonal  TAC  may  be 
taken  from  v\rithin  the  harvest  limit  area 
(HLA)  in  statistical  Areas  542  and  543 
in  the  AI  subarea.  The  HLA  includes 
critical  habitat  and  two  additional 
Steller  sea  lion  haulouts  located  west  of 
178°  W  long,  and  is  further  explained 
below.  The  apportionment  is  based  on 
the  assumed  distribution  of  Atka 
mackerel  based  on  depth  contour  of  the 
continental  shelf  and  on  an  objective  to 
reduce  the  amount  of  rockfish  bycatch 
that  has  occurred  historically  at 
relatively  high  levels  outside  of  critical 
habitat  in  deeper  waters  in  areas  542 
and  543.  Critical  habitat  limits  in  2001 
were  between  48  and  46  percent.  One  of 
the  objectives  in  setting  harvest  levels  is 
to  harvest  at  a  level  relative  to  the 
abundance  of  the  fish  in  the  area  to 
avoid  localized  depletion.  The  biomass 
estimates  in  ateas  542  and  543  indicated 
that  up  to  75  percent  of  the  biomass 
occurs  in  critical  habitat,  but  the 
Council  recommended,  and  NMFS 
concurs,  that  a  more  conservative 
increase  in  the  amount  of  harvest  from 
critical  habitat  is  appropriate  because 
this  fishery  has  caused  measurable 
localized  depletions  in  the  past.  Higher 
levels  of  harvest  in  critical  habitat  may 
be  considered  in  the  future  after 
additional  analysis.  Analyzing  the 
effectiveness  of  the  platooning  system 
for  managing  the  fleet  in  the  HLA  Mrill 
provide  additional  information  to 
understand  the  potential  impact  of 
higher  harvest  limits  in  the  ftiture.  The 
amount  of  harvest  allocated  to  the  HLA 
also  needs  to  be  enough  to  encourage 
the  participation  in  platoons  used  to 
manage  the  critical  habitat  fisheries. 
NK&S  catdi  data  indicate  a  higher 
catch  rate  of  Atka  mackerel  in  area  542 
than  in  area  543  so  that  area  542  vessels 
will  likely  reach  their  HLA  limit  quicker 
than  area  543  vessels.  Thus,  area  542 
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vessels  could  have  an  earlier 
opportunity  to  fish  outside  of  critical 
habitat  and  encounter  rockfish  bycatch 
in  amounts  sufficient  to  pose 
overfishing  concerns  and  close  the  Atka 
mackerel  fishery  without  area  543 
critical  habitat  limits  being  reached. 
With  the  60  percent  limit  in  the  HLA, 
vessels  will  be  able  to  spend  more  effort 
inside  critical  habitat  and  will  be  less 
likely  to  shut  dowm  the  Atka  mackerel 
fishery  due  to  rockfish  bycatch 
compared  to  a  limit  set  at  50  percent  or 
less. 

To  clearly  identify  the  Steller  sea  lion 
protection  areas  for  Atka  mackerel 
directed  fishing  in  areas  542  and  543, 
this  emergency  interim  rule  establishes 
a  new  definition  at  §  679.2.  For 
purposes  of  Atka  mackerel  platooning 
and  for  restriction  of  Pacific  cod 
trawling  during  the  Atka  mackerel  HLA 
directed  fishery,  the  definition  of  the 
HLA  is  waters  within  20  run  seaward  of 
Steller  sea  lion  sites  listed  in  Table  24 
of  50  CFR  part  679.  This  definition  is 
needed  to  include  Rat  Island  and  Cape 
Ivakin  haulouts  because  these  are  not 
listed  under  50  CFR  226.202  as  critical 
habitat  but  are  identified  by  NMFS  as 
needing  protection  as  part  of  the 
measures  implemented  to  avoid  the 
likelihood  of  jeopardy. 

Atka  mackerel  fishing  is  prohibited  in 
critical  habitat  east  of  178°  W  long,  to 
provide  maximum  protection  to  Steller 
sea  lions  and  because  Atka  mackerel  is 
readily  available  in  waters  outside  of 
critical  habitat.  Atka  mackerel  harvest  is 
permitted  in  critical  habitat  west  of  178° 
W  long,  under  a  system  of  platooning 
and  with  observers.  All  vessels  fishing 
for  Atka  mackerel  in  HLA  west  of  178° 
W  long,  are  required  to  have  two 
observers  so  that  NMFS  can  meet  the 
requirements  of  the  2001  BiOp  to 
adequately  monitor  fisheries  to  manage 
critical  habitat  limits. 

To  reduce  the  amount  of  daily  catch 
in  the  HLA  by  about  half  and  to  disperse 
the  fishery  over  two  areas,  the  Atka 
mackerel  fleet  is  divided  into  two 
platoons  assigned  to  fish  in  the  HLA  in 
either  areas  542  or  543.  NMFS  will 
assign  vessels  to  a- platoon  for  each  area 
that  a  vessel  registered  to  fish.  Each 
platoon  in  an  area  will  be  assigned  to 
fish  during  one  of  the  two  directed 
fisheries  held  in  the  area  during  a 
season.  This  division  vhll  be  done 
through  a  lottery  system  that  ensures 
random  selection  of  vessels  to  a  platoon. 
The  random  selection  process  will  be 


used  to  ensure  that  each  participant  in 
a  platoon  is  provided  an  equal 
opportunity  to  fish  in  a  platoon  of 
vessels  in  an  HLA  in  area  542  or  area 
543  and  that  the  combination  of  vessels 
.  fishing  together  is  determined  by 
chance. 

With  the  random  selection  process, 
the  potential  exists  that  vessels  of  less 
fishing  capability  may  be  in  a  group  of 
vessels  with  more  fishing  capability, 
affecting  the  smaller  vessel's 
opportunity  to  harvest  fish.  By  dividing 
the  vessels  registered  for  an  area  into 
platoons,  all  vessels  will  be  competing 
with  half  of  the  vessels  that  they 
normally  compete  against,  reducing 
competition  on  the  fishing  grounds  and 
potentially  enhancing  the  overall 
harvest  for  smaller  vessels  in  the  HLA. 
However,  the  potential  for  competitive 
advantage  of  larger  vessels  from  the 
same  company  working  together  over 
the  smaller  vessels  will  be  reduced  with 
the  random  platoon  assignments, 
making  it  more  likely  that  dispersion  of 
catch  over  time  is  achieved. 

During  a  fishing  season,  the  fishing 
limit  inside  the  HLA  will  be  split  into 
two  predetermined  Atka  mackerel 
directed  fisheries  with  each  platoon 
fishing  under  a  harvest  limit  in 
proportion  to  the  number  of  vessels  in 
the  platoon  compared  to  the  number  of 
vessels  registered  for  the  area.  The  time 
period  of  the  directed  fishery  is  based 
on  the  combined  harvest  potential  of  the 
vessels  in  the  platoon.  The  start  date  for 
the  first  directed  fishery  is  48  hours 
after  the  closure  of  the  area  541  Atka 
mackerel  directed  fishery.  Historically, 
area  541  is  harvested  first  vdth  vessels, 
which  later  move  into  areas  542  and 
543.  Starting  the  HLA  directed  fisheries 
48  hours  after  closure  of  area  541 
provides  a  fair  start  to  the  HLA  fisheries 
by  allowing  for  off  loading  of  catch  and 
travel  to  areas  542  and  543.  When  the 
HLA  directed  fishery  is  closed  in  either 
areas  542  or  543,  vessels  may  fish 
outside  of  the  HLA  anywhere  in  the 
Aleutian  Islands  where  directed  fishing 
is  open. 

If  a  vessel  has  registered  to  fish  in  an 
HLA  in  both  areas  542  and  543  during 
a  season,  it  will  be  assigned  to  fish  in 
directed  fisheries  in  area  542  and  in  area 
543  that  begin  on  different  dates. 
Regardless  of  the  number  of  vessels  in 
a  platoon,  an  HLA  directed  fishery 
would  last  no  longer  than  14  days  to 
allow  each  platoon  ample  opportunity 


to  harvest  in  the  HLA  in  areas  542  or 
543  before  the  end  of  the  season. 

During  each  season,  vessels  registered 
to  fish  in  the  HLA  in  areas  542  or  543 
may  not  fish  for  groundfish  in  any  other 
location  while  the  first  directed  fishery 
in  an  HLA  which  the  vessel  is  assigned 
is  open.  This  stand  down  provision  may 
last  up  to  14  days,  the  maximum  length 
of  an  HLA  directed  fishery  for  Atka 
mackerel. 

Vessels  not  wishing  to  participate  in 
the  platoons  may  fish  for  Atka  mackerel 
outside  of  the  HLA  and  outside  of 
critical  habitat  in  the  BSAI  subareas. 

5.  BSAI  and  Western  and  Central 
Districts  of  the  GOA  Pacific  Cod 
Seasons,  Apportionments,  and  Closures 

For  the  BSAI  and  Western  and  Central 
Districts  of  the  GOA  Pacific  cod  seasons, 
this  emergency  interim  nde  separates 
the  TACs  into  separate  seasonal 
apportionments  depending  on  gear  type 
(Table  2).  For  the  nontrawl  vessels  in 
the  BSAI  and  Western  and  Central 
Districts  of  the  GOA,  the  A  season 
begins  on  January  1,  2002,  and  ends 
June  10,  2002.  Sixty  percent  of  the 
aimual  TAC,  after  subtraction  of  any 
reserves  and  incidental  catch,  will  be 
available  for  harvest  during  the  A 
season  and  will  be  allocated  among  the 
various  sectors  as  provided  in 
§679.20(a)(6)(iii)  and  (a)(7).  The 
nontrawl  B  season  in  both  the  BSAI  and 
Western  and  Central  Districts  of  the 
GOA  begins  at  1200  hours,  A.l.t.,  on 
June  10,  2002,  and  ends  on  December 
31,  2002.  Forty  percent  of  the  annual 
TAC,  after  subtraction  of  any  reserves 
and  incidental  catch,  will  be  available 
for  harvest  during  the  B  season  and  will 
be  allocated  among  the  various  sectors 
as  provided  in  §679.20(a)(6)(iii)  and 
(a)(7).  Pot  and  hook-and-line  vessels  less 
than  60  ft  (18.3  m)  LOA  in  Uie  BSAI 
have  no  seasonal  apportionment.  For 
the  trawl  fisheries  in  the  BSAI,  the 
annual  TAC  is  apportioned  to  three 
seasons.  The  A  season  starts  January  20 
and  ends  April  1  with  60  percent  of  the 
annual  TAC  allocated.  The  B  season 
starts  April  1  (1200  hours,  A.l.t.)  and 
ends  June  10  vrith  20  percent  of  the 
aimual  TAC  allocated  and  the  C  season 
starts  June  10  (1200  hours,  A.l.t.)  and 
ends  November  1  with  20  percent  of  the 
aimual  TAC  allocated.  In  the  Western 
and  Central  Districts  of  the  GOA,  trawl 
vessels  are  allocated  60  percent  of  the 
annual  TAC  in  the  A  season  and  40 
percent  in  the  B  season. 
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Table  2.— Bering  Sea  and  Aleutian  Islands  Subareas  and  Western  and  Central  Districts  of  the  Gulf  of 

I   Alaska  Pacific  Cod  Seasons  AND  TAG  Apportionments 


Gear  and  area 


Trawl  in  W/C  GOA 
Trawl  in  BSAI 


Hook-and-line,  pot,  and  jig  in  W/C  GOA,  and  pot  >  60 

ft.  LOA  in  BSAI. 
Hook-and-line  >  60  ft.  and  jig  in  BSAI  

CDQ*  pot.  pot  and  hook-and-line  <  60  ft  in  the  BSAI 


A  season  and  apportton- 
ment 


January  20-June  10  (60%) 
January  20-April  1  (60%) 
January  1-June  10  (60%) 
January  1-June  10  (60%) 


B  season  and  apportton- 
ment 


September  1 -November  1 

(40%). 
April  1-June  10  (20%)  


September  1 -December 

31  (40%). 
June  10-  December  31 
(40%). 
January  1 -December  31 


C  season  and  apportion- 
ment 


June  10-November  1 
(20%) 


•Community  Devetopment  Quota  program.  CDQ  vessels  fishing  with  non-pot  gear  are  governed  by  the  gear  specify  seasonal  restrictkins  listed 
in  Table  2. 


Unused  Pacific  cod  allocations  among 
sectors  and  unused  apportioiunents  for 
seasons  in  the  BSAI  and  Western  and 
Central  GOA  may  be  redistributed, 
considering  bycatch  and  optimization  of 
catch  by  gear  groups  and  sectors. 

Moving  20  percent  of  the  BSAI  Pacific 
cod  TAG  fi-om  the  first  season  to  the 
second  season  provides  greater 
dispersion  of  the  harvest  and  limits 
fishing  in  the  most  sensitive  period  for 
Steller  sea  lions.  Apportioning  the  BSAI 
Pacific  cod  trawl  TAG  among  three 
seasons  shifts  20  percent  of  the  harvest 
out  of  the  June  through  October  time 
period  compared  to  2001 
apportionments.  Moving  20  percent  of 
the  harvest  from  the  second  half  of  the 
year  enhances  the  opporttmity  for  the 
Pacific  cod  trawl  fleet  to  harvest  Pacific 
cod  when  it  is  aggregated,  optimizing 
.  the  potential  to  reach  the  annual  harvest 
limit.  The  apportionment  during  the 
first  half  of  the  year  is  further  divided 
into  60  percent  and  20  percent  of  the 
annual  TAG. 

Apportioning  Pacific  cod  between  two 
or  among  three  seasons  may  affect  the 
ability  of  fishermen  to  fully  utilize  the 
TAG  for  Pacific  cod.  In  previous  years, 
a  large  portion  of  the  Pacific  cod  TAG 
was  taken  during  the  early  part  of  the 
calendar  year.  Pacific  cod  tends  to 
aggregate  during  the  early  part  of  the 
calendar  year  when  it  is  easier  to  locate 
and  catch.  Also,  as  Pacific  cod  becomes 
disaggregated,  the  increased  fishing  time 
and  effort  to  catch  the  same  amoimt  of 
fish  results  in  increases  in  bycatch, 
which  also  can  affect  the  success  of 
fuUy  utilizing  the  TAG. 

In  the  BSAI.  the  trawl  allocations  of 
Pacific  cod  TAG  are  further  allocated  to 
catcher  vessels  and  catcher/processors. 
The  seasonal  allocation  for  the  Pacific 
cod  trawl  catcher  vessels  is  further  split 
to  70  percent  in  the  A  season,  10 
percent  in  the  B  season,  and  20  percent 
in  the  G  season.  Pacific  cod  trawl 
catcher/processors'  portion  of  the  TAG 
is  allocated  50  percent  in  the  A  season. 


30  percent  in  the  B  season,  and  20 
percent  in  the  G  season.  Many  of  these 
vessels  participate  in  the  AFA  pollock 
fishery,  which  has  resulted  in  the 
dispersion  over  time  of  not  only  pollock 
but  also  Pacific  cod  harvests  in  the 
BSAI.  Rollovers  between  these  sectors 
will  continue  to  be  allowed  under 
§  679.20(a){7){ii).  Regulatory  provisions 
are  added  by  this  emergency  interim 
rule  to  allow  the  rollover  of  BSAI  Pacific 
cod  trawl  allocations  between  seasons. 
Trawl  allocations  to  catcher  vessels  and 
catcher/processors  may  continue  to  be 
moved  between  vessel  types  within  a 
season  before  reallocation  to  other  gear 
types  to  allow  for  full  optimization  of  an 
allocation  by  the  trawl  sector  dining  a 
season.  These  gear  allocations  will  help 
to  further  disperse  the  Pacific  cod 
fishery  over  time  and  lessen  the 
potential  for  depletion  of  prey. 

In  the  GOA,  bycatch  of  Pacific  cod  in 
other  groimdfish  fisheries  during  the 
time  period  between  the  closure  of  the    , 
A  season  and  the  opening  of  the  B 
season  will  be  deducted  from  the  B 
season  apportionment.  This 
recommendation  by  the  Gouncil  is 
intended  to  optimize  the  harvest  of 
Pacific  cod  when  it  is  most  Vulnerable 
to  fishing  gear  while  fully  providing  for 
Pacific  cod  bycatch  needs  in  other 
groundfish  fisheries. 
-  Under  this  emergency  interim  rule. 
Pacific  cod  harvest  by  trawl  gear  in  the 
Aleutian  Islands  critical  habitat  in  areas 
542  and  543,  west  of  178°  W  long,  is 
prohibited  during  the  Atka  mackerel 
HLA  directed  fisheries.  (See  above 
discussion  of  Atka  mackerel  for  the 
definition  of  the  HLA.)  This  provision 
reduces  potential  competition  for  prey 
posed  by  conciurent  trawl  fisheries  in 
critical  habitat.  It  also  allows  for  easier 
management  by  NMFS  of  the  Atka 
mackerel  fishery  during  the  short  time . 
period  that  HLA  is  open  to  directed 
fishing  for  Atka  mackerel  vessels. 
Vessels  fishing  in  the  HLA  during  the 
Atka  mackerel  directed  fishing  opening 


will  be  managed  for  Atka  mackerel  only, 
instead  of  managing  directed  fisheries 
for  Atka  mackerel  and  Pacific  cod. 

Closed  Areas  and  Management 
Measures 

The  Steller  sea  lion  protection 
measwes  include  fishery  closure  areas 
designed  to  reduce  competition  with 
Steller  sea  lions,  consistent  with  the 
concerns  described  in  the  2001  BiOp. 
Scientific  information  suggests  that  the 
effects  of  the  groundfish  fisheries  on 
Steller  sea  lions  may  be  greatest  around 
rookeries  and  haulouts.  Fishing 
prohibitions  aroimd  rookeries  and 
haulouts  is  important  to  the  most 
vulnerable  Steller  sea  lions,  lactating 
females,  young-of-the-year,  and 
juveniles. 

Since  publication  of  critical  habitat 
definitions  in  50  GFR  226.202,  NMFS 
has  identified  19  additional  haulouts  in 
the  BSAI  and  the  CX)A  as  areas  to  be 
protected  from  fishery  effects  similarly 
to  critical  habitat.  The  Gouncil 
reconunended  and  NMFS  agreed  that 
the  19  additional  haulouts  should  be 
treated  in  this  manner  to  provide 
protection  to  Steller  sea  lions  occurring 
in  areas  with  the  same  features  as  areas 
listed  as  critical  habitat.  The  majority  of 
these  sites  had  fishing  prohibitions 
consistent  with  those  for  critical  habitat 
closures  sites  in  2001.  Gape  Ivakin  and 
Rat  Island  in  the  Aleutian  Islands  are 
two  haulouts  that  are  not  listed  as 
critical  habitat  and  were  not  protected 
from  fishing  activities  in  2001  in  the 
same  manner  as  critical  habitat  in  the 
Aleutian  Islands.  More  information  and 
justification  for  including  these 
haulouts  is  contained  in  the  2001  BiOp. 

At  its  November  2001  meeting,  the 
Alaska  Board  of  Fish  (BOF)  accepted 
Steller  sea  lion  protection  measures  for 
the  State  parallel  fishery  similar  to 
Federal  protection  measures,  with  two 
exceptions.  State  parallel  fisheries  are 
open  during  the  same  time  period  as 
Federal  directed  fisheries  in  the  EEZ. 
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NMFS  deducts  harvest  amoimts  which 
occur  during  the  State  parallel  fisheries 
from  the  Federal  TAGs.  Other  State- 
managed  groundfish  fisheries  function 
exclusively  under  State  regulations  and 
management  policies  and  are  not 
accounted  for  by  NMFS  management. 
The  single  exception  is  the  State- 
managed  Pacific  cod  fishery  in  the 
Gential,  Western,  and  Prince  William 
Sound  State  waters  of  the  GOA.  The 
Federal  TAGs  for  Pacific  cod  in  the 
Western  and  Gentral  districts  are 
reduced  bom  the  ABGs  by  the  amounts 
anticipated  to  be  taken  in  the  State- 
managed  Pacific  cod  fishery.  The  State 
parallel  groundfish  fisheries 
management  plan  requires  the 
Gommissioner  by  emergency  order  to 
open  and  close  parallel  seasons  and 
implement  gear,  time,  and  area 
restrictions  at  the  same  time  and  in  the 
same  manner  as  Federal  managers  do 
under  the  regulations  implementing  the 
FMPs.  The  State  intends  to  implement 
Steller  sea  lion  protection  measures  in 
the  State  parallel  fisheries  regulations 
that  apply  to  State  waters  0  nm  to  3  nm 
and  in  Prince  William  Sound  and  Gook 
Inlet. 

The  BOF  gave  the  Gommissioner  of 
the  Alaska  Department  of  Fish  and 
Game  emergency  order  authority  to 
exempt  pot  fishing  for  Pacific  cod 
within  0-3  nm  of  Gaton  Island  and  Gape 
Bamabus  frtim  the  parallel  fishery 
closures  which  are  based  on  Federal 
rules.  Because  of  the  slow  rate  of 
extraction  in  the  pot  fishery  and  the 
small  amount  of  Pacific  cod  harvest  by 
this  gear  sector.  NMFS  determined 
through  continued  consultation  imder 
section  7  of  the  ESA  that  this  change  to 
the  action  would  not  result  in  any 
appreciable  effects  on  Steller  sea  lions 
not  previously  considered  in  the  2001 
BiOp. 

Foin  haulout  sites  listed  as  critical 
habitat  under  50  GFR  226.202  occur  in 
the  internal  waters  of  Prince  William 
Soimd.  These  sites  are  Pt.  Elrington,  The 
Needle,  Perry  Island,  and  Pt.  Eleanor. 
Glacier  Island  also  occiu^  in  Prince 
William  Sound  and  is  one  of  the  19 
haulouts  not  listed  as  critical  habitat. 
There  is  no  Federal  fishery  or  State 
parallel  fishery  in  this  area.  The  State- 
managed  fisheries  are  closed  to  pollock 
trawling  from  June  1-November  1  from 
0  nm  to  10  nm  around  Pt.  Elrington,  The 
Needle,  and  Glacier  Island.  Harvest  of 
pollock  is  also  apportioned  across  three 
areas  of  Prince  William  Soimd  with  no 
more  than  40  percent  of  the  total  harvest 
coming  bom  a  single  area.  This 
emergency  interim  rule  includes  no 
protection  meastues  for  these  sites 
inside  State  internal  waters. 


The  protection  measures  make  no 
changes  to  the  existing  3  nm  no-entry 
zones  around  rookeries  listed  in  50  GFR 
223.202.  Those  sites  that  are  subject  to 
the  no-entry  zones  under  50  GFR 
223.202  are  also  listed  in  Table  21  to  50 
GFR  part  679  for  fishing  closures. 
However,  persons  should  refer  to  50 
GFR  223.202  for  the  appropriate 
locations  of  the  no-entiy  zones.  In  some 
cases  those  locations  may  be  different 
than  locations  for  the  same  sites  that  are 
also  listed  in  Table  21  to  50  GFR  part 
679.  NMFS  will  reconcile  any 
differences  between  the  two  sets  of 
regulations  in  the  near  future.  However, 
until  that  occurs,  persons  are  advised  to 
refer  to  50  GFR  223.202  for  the  proper 
location  of  no-entry  zones  and  Table  21 
to  50  GFR  part  679  for  proper  location 
of  sites  for  fishery  closures.  Two 
additional  rookeries  currently  not 
designated  as  critical  habitat  are 
included  in  Table  21  for  groundfish 
fishing  closures  within  3  nm  of  the 
rookeries.  These  sites  are  Wooded 
Island  and  Seal  Rocks  (Gordova).  The  3 
nm  groundfish  fishing  closmes  apply  to 
all  groundfish  fishing  vessels  and  all 
gear  types.  The  State-managed  and 
parallel  fisheries  through  emergency 
orders  and  regulations  prohibit  entry 
and/or  groimdfish  fishing  in  waters 
within  3  nm  of  all  of  the  rookeries  listed 
on  Table  21. 

The  RPA  Gommittee  made 
recommendations  for  closures  aroimd 
haulouts  and  rookeries  dependent  on 
the  rate  of  decline  seen  at  the  site  and 
historical  fishing  patterns.  In  some 
cases,  sites  with  higher  rates  of  decline 
received  greater  protection  over  areas 
with  lower  declines.  Jig  vessels  are 
exempt  from  most  of  the  closure  zones 
beyond  3  nm  of  rookeries  and  beyond 
the  shore  around  haulouts.  This  is  due 
to  their  slow  rate  of  extraction  and  small 
number  of  vessels  which  prosecute 
these  fisheries.  Site  specific  closures  are 
detailed  in  Tables  21  through  24  of  50 
GFR  part  679  and  in  §679.22.  Closures 
apply  only  to  federally  permitted 
vessels.  A  nummary  of  area  and  fishery 
specific  closures  are  as  follows: 

Groundfish  Fishery  Closures 

1.  All  rookeries  listed  in  Table  21  of 
part  679  are  closed  to  directed 
groundfish  fishing  with  federally 
permitted  vessels  using  any  gear  tjrpe 
bom  0  nm  to  3  nm. 

2.  Five  haulout  areas  in  the  Northern 
Bering  Sea  are  closed  to  directed  fishing 
with  federally  permitted  vessels  for 
pollock.  Pacific  cod,  and  Atka  mackerel 
with  vessels  using  trawl,  pot.  or  hook- 
and-line  gear  from  0  nm  to  20  nm.  These 
haulouts  are  Hall  Island.  Round 
(Walrus)  Island.  St.  Lawrence  Island/S. 


Punuk  Island,  St.  Lawrence  Island/S W 
(Dape,  and  Cape  Newenham. 
Historically,  only  limited  fishing  has 
occurred  for  the  three  prey  species  near 
these  haulouts,  and  closures  offer 
protection  from  developing  fisheries  in 
this  area. 

3.  The  Seguam  foraging  ai«a,  and  the 
Bogoslof  area  are  closed  to  pollock. 
Pacific  cod,  and  Atka  mackerel  fishing 
by  federally  permitted  vessels  using  any 
gear  types.  Catcher  vessels  less  than  60 
ft  (18.3  m)  LOA  may  fish  for  Pacific  cod 
using  hook-and-line  or  jig  gear  in  the 
Bogoslof  Pacific  cod  exemption  area.  In 
addition,  critical  habitat  areas  around 
two  rookeries  and  four  haulouts  in  the 
Chignik  area  are  closed  to  pot,  hook- 
and-line,  and  trawl  fishing  for  the  three 
species. 

Aleutian  Island  Closures 

1.  The  Aleutian  Islands  subarea  is 
closed  to  pollock  fishing  by  federally 
permitted  vessels  in  2002.  Pollock 
fishing  was  prohibited  in  the  Aleutian 
Islands  subarea  in  2000  and  2001  as  part 
of  Steller  sea  lion  protection  measures. 
The  Council  recommended  and  NMFS 
agrees  with  the  subarea  closure  in  2002 
to  allow  for  additional  analysis  and  - 
consideration  for  opening  the  AI 
subarea  to  pollock  fishing  outside  of 
critical  habitat  in  2003. 

2.  Atka  mackerel  fishing  by  federally 
permitted  vessels  is  prohibited  in 
critical  habitat  east  of  1 78°  W  long,  in 
the  Aleutian  Islands  and  Bering  Sea 
subareas.  Historically,  Atka  mackerel 
has  been  harvested  outside  of  critical 
habitat  east  of  1 78°  W  long.  Because  of 
this,  the  fishery  is  expected  to  be  able 
to  harvest  their  allocation  while 
providing  substantial  protection  to 
Steller  sea  lions.  West  of  178°  W  long., 
Atka  mackerel  directed  fishing  by 
federally  permitted  vessels  is  prohibited 
between  0  nm'and  15  nm  of  Buldir 
rookery,  and  prohibited  between  0  nm 
and  10  nm  of  the  remaining  rookeries. 
Due  to  a  continued  steep  decline  in  the 
population  at  Buldir  greater  than  10 
percent,  an  additional  5  nm  protection 
zone  was  added.  Additionally,  Buldir  is 
isolated  from  other  near  shore  foraging 
locations  making  it  more  susceptible  to 
local  depletions.  Atka  mackerel  directed 
fishing  by  federally  permitted  vessesls  is 
also  prohibited  between  0  nm  and  3  nm 
of  haulouts  west  of  1 78°  W  long,  to 
protect  near  shore  foraging  areas. 

3.  Pacific  cod  fishing  closure  areas  for 
federally  permitted  vessels  are 
dependent  on  the  gear  used  and 
location.  Hook-and-line  and  pot  vessels 
are  prohibited  from  fishing  (1)  in  critical 
habitat  east  of  173°  W  long,  to  the 
western  boundary  of  the  Bogoslof  area 
to  reduce  gear  conflicts  with  trawl 
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.vessels,  (2)  0  nin  to  10  nm  of  Buldir 
rookery,  and  (3)  0  nm  to  20  nm  of 
Agligadak  rookery.  Increased  protection 
around  Agligadak  is  established  because 
this  site  has  a  high  rate  of  Steller  sea 
lion  count  declines.  Due  to  limited 
extraction  rates  by  hook-and-line  and 
pot  vessels,  closures  are  limited  to  0  nm 
to  3  nm  around  rookeries. 

Pacific  cod  trawl  closures  for  federally 
permitted  vessels  in  the  Aleutian 
Islands  include  (1)  east  of  178°  W  long, 
between  0  nm  and  10  nm  of  rookeries, 
except  Agligadak  rookery  which  is 
closed  0  nm  to  20  nm,  and  between  0 
nm  and  3  nm  of  haulouts,  and  (2)  west 
of  178°  W  long.,  between  0  nm  and  20 
nm  around  haulouts  and  rookeries  until 
the  Atka  mackerel  HLA  fishery  is 
completed.  After  the  HLA  fishery  for 
Atka  mackerel  is  closed  for  the  season. 
Pacific  cod  trawling  is  prohibited  0  nm 
to  3  nm  of  haulouts  and  0  nm  to  10  nm 
of  rookeries.  Trawl  closures  are  more 
extensive  aro\md  haidouts  and  rookeries 
due  to  higher  removal  rates  and  large 
extractions  by  trawl  gear.  Increased 
protection  around  Agligadak  rookery  is 
established  because  this  site  has  a  high 
rate  of  Steller  sea  lion  decline. 

Bering  Sea  Closures  - 

1.  Atka  mackerel  directed  fishing  by 
federally  permitted  vessels  is  prohibited 
in  critical  habitat  in  the  Bering  Sea 
subarea.  This  will  provide  protection  to 
Steller  sea  lions  by  reducing  the 
potential  for  competition  for  Atka 
mackerel  prey. 

2.  Pollock  directed  fishing  by 
federally  permitted  vessels  is  prohibited 
(a)  between  0  nm  and  10  nm  of  all 
rookeries  and  haulouts,  except  four 
Pribilof  haulouts  which  are  closed 
between  0  imi  and  3  nm,  (b)  in  the 
Bering  Sea  Pollock  Restriction  area 
during  the  A  season,  and  (c)  non-CDQ 
trawl  catcher/processors  are  prohibited 
from  fishing  in  the  CVOA  diuing  the  B 
season  (June  lO-November  1)  to  reduce 
the  rate  and  amount  of  harvest  in 
critical  habitat.  No  Stelles  sea  lions  were 
observed  dvuing  the  last  NMFS  survey 
of  the  Pribilof  haulouts  in  1991: 
therefore,  the  Coimcil  recoounended 
and  NMFS  concurs  that  these  haulouts 
do  not  require  10  nm  protection  zones. 
The  Pribilof  Islands  Conservation  Zone 
described  at  §  679.22(a)(6)  is  a  trawl 
closure  area,  which  encompasses  some 
of  tiie  Steller  sea  lion  critical  habitat 
areas.  Five  haulouts  and  one  rookery  are 
located  in  the  Bering  Sea  Pollock 
Restriction  Area.  This  area  is  closed  to 
pollock  fishing  in  the  A  season  to 
provide  protection  to  Steller  sea  lions  in 
the  near  shore  foraging  areas  during  the 
most  critical  time  of  the  year. 


3.  Pacific  cod  closures  for  federally 
permitted  vessels  are  dependent  on  the 
type  of  gear  used.  Fishing  for  Pacific  cod 
with  vessels  using  trawl  gear  is 
prohibited  between  0  nm  cind  10  nm 
around  all  rookeries  and  haulouts, 
except  for  the  four  Pribilof  haulouts  that 
are  closed  between  0  nm  and  3  nm.  All 
hook-and-line  and  pot  gear  vessels  are 
prohibited  from  fishing  between  0  nm 
and  3  nm  of  rookeries  and  haulouts, 
except  the  Amak  rookery  which  is 
closed  to  hook-and-line  and  pot  gear 
from  0  nm  to  7  nm. 

In  2001,  the  closines  aroimd  rookeries 
in  the  Bering  Sea  subarea  were  10  nm 
for  vessels  greater  than  60  ft  (18.3  m) 
LOA  using  nontrawl  gear  to  harvest 
Pacific  cod.  For  2002,  closure  areas  are 
3  nm,  a  reduction  bom  the  10  mn  based 
on  the  lower  rate  of  extraction  by 
vessels  using  nontrawl  gear.  As  stated 
earlier  in  the  preamble,  the  Bogoslof 
area  is  closed  to  pollock.  Pacific  cod, 
and  Atka  mackerel  directed  fishing.  The 
rest  of  the  Bering  Sea  subarea,  except 
within  3  nm  of  rookeries,  has  been  open 
to  Pacific  cod  nontrawl  fisheries  during 
the  same  time  period  that  the  non-pup 
counts  have  been  increasing.  Regardless, 
for  the  Bering  Sea  subarea,  an  amount 
of  critical  habitat  closure  was  the  target 
for  designing  the  protection  measures 
that  apply  to  the  Pacific  cod  nontrawl 
fisheries.  Large  amounts  of  this  target 
were  accounted  for  in  the  closures  of  the 
northern  haulouts  and  the  Bogoslof  area. 
Amak  rookery  is  closed  out  to  7  nm.  The 
extension  beyond  3  run  was  important 
to  reach  an  annual  BS  subarea  critical 
habitat  closure  amountiiased  on  the 
total  area. 

A  small  exemption  area  was 
established  in  the  southern  portion  of 
the  Bogoslof  area  for  catcher  vessels  less 
than  60  ft  (18.3  m)  LOA  using  hook-and- 
line  or  jig  gear  for  directed  fishing  for 
Pacific  cod.  This  area  includes  all  water 
of  the  Bering  Sea  south  of  a  line 
coimecting  a  point  3  lun  north  of  Bishop 
Pt.  to  Cape  Tanak.  The  Bishop  Pt.  10  mn 
closure  area  remains  in  effect  for  these 
vessels  in  the  Bogoslof  area.  The  amount 
of  Pacific  cod  harvested  fitjm  the 
exemption  area  is  limited  to  113  mt  to 
minimize  the  possibility  of  localized 
depletion  of  Pacific  cod.  This  exemption 
will  allow  a  small  niunber  of  vessels 
fit)m  the  Ehitch  Harbor  area  a  relatively 
safe  location  to  harvest  Pacific  cod  and 
will  reduce  the  potential  for  gear 
conflicts  east  of  Bishop  Pt.  These  vessels 
have  limited  opportimities  because 
there  is  no  Pacific  cod  State-managed 
fishery  in  the  Ehitch  Harbor  area,  and 
some  vessels  are  constrained  by  their 
license  limitation  permit^from  fishing  in 
Gulf  of  Alaska  waters. 


A  0-10  nm  closure  is  also  established 
around  Bishop  Pt.  and  Reef/Lava 
haulouts  for  vessels  greater  than  or 
equal  to  60  ft  (18.3  m)  LOA  using  hook- 
and-line  gear.  This  restriction  was 
added  to  reduce  the  possibility  of  gear 
conflicts  between  hook-and-line  and  pot 
vessels  in  the  Pacific  cod  fishery  and  to 
provide  added  protection  to  Steller  sea 
lions  by  reducing  fishing  effort  near 
these  haulouts. 

Gidf  of  Alaska  Closures 

1.  Atka  mackerel  directed  fishing  by 
federally  permitted  vessels  is  prohibited 
in  the  GOA  subarea.  Biomass  has  been 
insufficient  to  support  a  directed  fishery 
for  the  past  several  years. 

2.  Pollock  and  Pacific  cod  directed 
fishing  by  federally  permitted  vessels 
using  trawl  gear  is  closed  between  0  nm 
and  10  nm  or  20  nm  aroimd  most 
haulouts  and  rookeries  year  roimd. 
Exceptions  include:  (a)  Marmot  Island 
rookery  is  closed  between  0  run  and  15 
nm  during  the  first  half  of  the  year  and 
between  0  nm  and  20  nm  during  the 
second  half  of  the  year,  (b)  Gull  Point 
and  Ugak  Island  are  closed  between  0 
mn  and  3  nm  in  the  second  half  of  the 
year,  (c)  Cape  Bamabus,  Cape  Ikolik, 
Mitrofania,  Spitz,  Whaleback,  Sea  Lion 
Rocks,  Moxmtain  Point,  Castle  Rock,  and 
Canton  haulouts  are  closed  between  0 
nm  and  3  mn,  and  (d)  Pirmacle  Rocks 
rookery  is  closed  between  0  nm  and  3 
nm. 

Marmot  Island  is  closed  between  0 
run  and  15  nm  in  the  first  half  of  the 
year  to  allow  the  pollock  fishing  fleet 
access  to  pollock  that  are  likely  to  have 
roe  and  are  more  valuable.  Marmot 
Island  is  closed  between  0  nm  and  20 
nm  in  the  second  half  of  the  year. 
Closures  are  reduced  to  3  nm  aroimd  a 
number  of  sites  in  the  GOA  year  round 
or  for  the  B  season  to  provide 
opportunities  for  fishing  by  small,  local 
trawl  fleets  that  have  historically  fished 
near  these  sites  in  consideration  of 
national  standard  8  of  the  Magnuson- 
Stevens  Act.  These  sites  are  located  in 
areas  that  have  lower  rates  of  decline  for 
non-pups  since  1991  than  other  areas  of 
the  GOA.  The  rate  of  extraction  by  the 
small  vessel  trawl  fleet  is  expected  to  be 
small  enough  to  avoid  any  localized 
depletion  of  prey  for  Steller  sea  lions. 

3.  Directea  fishing  for  Pacific  cod 
with  federally  permitted  vessels  using 
hook-and-line  or  pot  gear  is  prohibited: 
(a)  0  mn  to  10  mn  or  20  nm  of  all 
rookeries  except  for  Seal  Rocks,  Wooded 
Island.  Atkins,  Chemabura.  Clubbing 
Rocks,  and  Piimacle  Rock  which  are 
closed  0  imi  to  3  nm;  (b)  0  imi  to  20  imi 
around  Sutwik,  Nagai  Rocks,  Lighthouse 
Rocks,  and  Kak  hatUouts;  (c)  0  mn  to  3 
nm  around  Cape  Bamabus,  Cape  Ikolik. 
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Mitrofania,  Spitz,  Whaleback,  Sea  Lion 
Rocks,  Mountain  Point,  Castle  Rock,  and 
Canton  haulouts;  (d)  0  nm  to  10  nm 
around  haulouts  between  170°  W  and 
164°30'00"  W  long,  for  hook-and-line; 
and  (e)  0  nm  to  20  nm  aroimd  haulouts 
between  170°  W  and  164°30'00''  W  long, 
for  pot  gear. 

Closures  around  sites  in  the  area  of 
Chignik  are  to  20  nm  to  increase  the 
overall  closure  area  for  the  GOA.  This 
area  also  has  one  of  the  higher  rates  of 
Steller  sea  lion  non-pup  count  declines 
in  the  GOA  since  1991,  making  it  an 
area  of  greater  potential  sensitivity  to 
fishing  activities.  In  accordance  with 
national  standard  8  of  the  Magnuson- 
Stevens  Act,  sustained  participation  of 
the  conununities  in  the  Pacific  cod 
fishery  in  this  area  was  considered  by 
the  RPA  Committee  and  Council. 
Historically,  Pacific  cod  available  in  the 
State-managed  fishery  has  not  been  fully 
harvested.  Even  with  the  Federal  fishery 
closure,  oppcHtimity  still  exists  for 
Pacific  cod  fishing  with  vessels  using 
pot  or  jig  gear  under  the  State-managed 
fishery.  With  these  gear  type  fisheries 
available  under  the  State  of  Alaska 
managed  fishery,  and  jig  fishing 
available  under  the  Federal  fishery,  the 
closure  of  this  area  should  not  pose 
excessive  economic  hardship  on  the 
residents  of  the  small  communities 
which  use  these  fishing  grounds. 

Vessel  Monitoring  Systems 

To  ensure  vessels  are  complying  with 
area  restrictions,  §  679.7  prohibits  all 
vessels  permitted  to  directed  fish  for 
Pacific  cod,  pollock,  or  Atka  mackerel 
with  trawl,  hook-and-line,  or  pot  gear 
frpm  directed  groundfish  fishing  or 
fishing  for  halibut  IFQ  unless  they  have 
an  operable  VMS  at  all  times  that  the 
Atka  mackerel.  Pacific  cod,  or  pollock 
directed  fisheries  they  have  permits  for 
are  open.  This  is  necessary  to  meet  one 
of  the  reasonable  and  prudent  measures 
detailed  in  the  2001  BiOp  requiring  that 
NMFS  have  the  capability  to  detect 
illegal  fishing  activity  inside  closed 
areas.  Halibut  IFQ  is  included  in  the 
prohibition  because  many  Pacific  cod 
vessels  may  also  be  used  for  halibut  IFQ 
fishing  and  not  just  groundfish  harvest. 
This  emergency  interim  rule  makes  this 
requirement  effective  1200  hours,  A.l.t., 
June  10,  2002,  to  allow  the  vessel 
owners  time  to  purchase  and  install 
VMS  equipment.  The  Atka  mackerel 
fishing  fleet  is  currentiy  equipped  with 
VMS,  as  required  by  §  679.7(c)(3).  Jig 
vessels  are  exempt  firom  this 
requirement  due  to  the  fact  they 
generally  are  not  restricted  except 
within  3  nm  of  rookeries  (no  fishing 
zones  in  Table  21  to  50  CFR  part  679) 
and  in  the  Seguam  foraging  and 


Bogoslof  areas.  Before  groundfish 
fishing,  vessel  owners  will  also  be 
required  to  inform  NMFS  of  the  VMS 
transponder  ID  number  and  the  vessel 
on  which  the  transponder  will  be  used 
so  that  equipment  operation  can  be 
confirmed. 

The  Chiniak  Gully  Pollock  Research 
Program 

The  Council  endorsed  a  research 
project  proposed  by  NMFS  in  the 
Chiniak  Gully  off  Kodiak  Island  to 
determine  the  effect  of  pollock  fisheries 
on  pollock  school  dynamics  and  the 
likelihood  of  localized  depletions.  The 
experiment  includes  the  closure  of 
Chiniak  Gully  to  trawl  fishing  from 
August  1  to  no  later  than  September  20. 
A  more  detailed  description  of  the 
experiment  is  provided  in  the  draft 
environmental  assessment/regulatory 
impact  review/final  regulatory 
flexibility  analysis  for  the  proposed  rule 
to  implement  a  seasonal  closure  of  a 
portion  of  the  Central  Regulatory  Area, 
GOA,  to  vessels  using  trawl  gear  (65  FR 
41044,  July  3,  2000).  For  copies  of  these 
documents,  please  contact  NMFS  (see 
ADDRESSES).  This  experiment  was 
implemented  by  emergency  interim  rule 
in  2001  (66  FR  37167.  July  17,  2001). 
This  emergency  interim  ride  continues 
the  implementation  of  this  experiment 
including  trawl  closures  necessary  to 
.  conduct  the  experiment. 

National  Standards 

A  summary  of  how  this  action 
addresses  relevant  national  standards 
under  the  Magnuson-Stevens  Act 
follows.  The  Assistant  Administrator  for 
Fisheries  finds  that  the  Steller  sea  lion 
protection  measures  recommended  by 
the  Council  meet  the  applicable  national 
standards. 

National  Standard  1.  Achieving 
optimum  yield  while  preventing 
overfishing.  The  harvesting  of  pollock, 
Atka  mackerel,  and  Pacific  cod  will  be 
controlled  so  that  directed  fishing  will 
stop  if  the  biomass  falls  to  below  20 
percent  of  the  unfished  projected 
biomass.  This  will  ensure  that  prey  is 
available  to  Steller  sea  lions  and  that 
fish  stocks  may  be  maintained  for 
optimal  yield  without  the  likelihood  of 
overfishing.  NMFS  determined  in  the 
2001  BiOp  that  the  harvest  control  in 
this  emergency  interim  rule  is  protective 
of  Steller  sea  lions  and  their  designated 
critical  habitat  and  is  consistent  with 
this  national  standard. 

National  Standard  2.  Use  of  best 
scientific  information  available.  NEPA 
and  ESA  analyses  of  this  action  were 
based  on  the  latest  reliable  information 
available  regarding  Steller  sea  lion 
mortality,  diet,  foraging  behavior,  count 


data,  and  recent  scientific  review  of  the 
Comprehensive  BiOp  and  the  draft  2001 
BiOp.  The  RPA  Committee  and  Council 
carefully  considered  these  analyses 
during  the  development  of  their 
recommendations  for  Steller  sea  lion 
protection  measures.  The  standard  has 
been  met  because  NMFS  used  the  best 
available  scientific  information,  meeting 
this  national  standard. 

National  Standard  3.  Manage  an 
individual  stock  of  fish  or  interrelated 
stocks  of  fish  as  a  unit  throughout  its 
range.  Groundfish  stocks  are  continuing 
to  be  managed  under  the  Steller  sea  lion 
protection  measures  as  units  based  on 
species  and  occurrence,  and  stock 
assessment  information  continues  to  be 
used  in  these  management  decisions. 
NMFS  also  works  closely  with  the  State 
of  Alaska  in  managing  fish  stocks  that 
occur  across  Federal  and  State  waters  as 
individual  units.  As  an  example,  GOA 
Pacific  cod  acceptable  biological  catch 
(ABC)  accommodates  both  a  Federal 
fishery  and  a  State-managed  cod  fishery. 
Further,  the  State  opens  and  closes  State 
waters  consistent  with  the  management 
of  the  groundfish  fisheries  in  Federal 
waters. 

National  Standard  4.  Fair  and 
equitable  allocation  to  individuals, 
corporations,  or  other  entities.  The  RPA 
Committee  was  comprised  of 
representatives  from  different  regions 
and  types  of  fisheries  so  that  differential 
effects  of  changes  to  pollock,  Pacific 
cod,  and  Atka  mackerel  were  considered 
as  the  Steller  sea  lion  protection 
measures  were  developed.  The  draft 
SEIS  and  public  comments  &x)m  fishing 
industry  representatives  and 
communities  also  were  considered  by 
the  RPA  Committee  and  Council  before 
finalizing  recommended  protection 
measures.  This  allowed  the  RPA 
committee  and  Council  to  consider  the 
impacts  of  the  protection  measures  on 
different  sectors  of  the  fishing  industry 
and  on  different  conununities  and  to 
take  steps  to  fairly  distribute  the 
impacts  so  that  no  one  sector  or 
community  suffered  an  excessive 
adverse  economic  impact.  NMFS 
determined  through  SEIS  analysis  that 
the  process  described  above  provided 
reconunendations  that  led  to  fair  and 
equitable  allocation  of  the  impacts  of 
the  protection  measures. 

National  Standard  5.  Efficiency  of 
using  fishery  resources.  The  RPA 
Committee  and  Council  considered  the 
efficiency  of  using  the  fishing  resources 
when  developing  the  Atka  mackerel 
platooning  management,  and  for  setting 
closure  areas  and  seasons  for  the 
pollock,  Atka  madiierel,  and  Pacific  cod 
fisheries.  Within  the  linutations  of 
protection  measures,  the  fisheries 
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management  measures  were  developed 
to  ensure  that  as  much  of  the  available 
TAG  as  possible  could  be  harvested 
with  the  least  amount  of  effort.  NMFS 
has  detennined  that  fishing  will  take 
place  in  a  manner  that  protects  Steller 
sea  lions  and  their  critical  habitat  and 
minimizes  disruption  to  fisheries  and 
allows  for  efficient  use  of  resources. 

National  Standard  6.  Consideration  of 
variations  among  and  contingencies  in 
fisheries,  fishery  resources,  and  catches. 
The  RPA  Committee  process  ensured 
that  the  Steller  sea  lion  protection 
measures  were  developed  with 
imderstanding  of  the  variations  in 
fishing  activities  in  the  different  areas 
and  for  different  species  and  variations 
in  the  abundance  of  different  fish  stocks 
in  different  areas.  NMFS  detennined 
that  the  protection  measines  were 
developed  taking  variations  into 
consideration,  consistent  with  this 
national  standard. 

National  Standard  7.  Minimize  cost 
and  avoid  unnecessary  duplication.  The 
economic  analysis  in  the  SEIS  for  the 
Steller  sea  lion  protection  measures 
shows  that  the  protection  measures  in 
this  emergency  interim  rule  minimized 
the  cost  to  the  industry  while  protecting 
Steller  sea  lions  and  their  critical 
habitat.  Based  on  the  SEIS  analysis, 
NMFS  determined  that  the  protection 
measures  are  consistent  with  this 
national  standard. 

National  Standard  8.  Consider  the 
importance  of  fishing  resources  to 
fishing  communities.  Part  of  the  SEIS 
analysis  included  socioeconomic 
impacts  of  the  action  and  alternatives  on 
small  commimities.  Several  provisions 
in  the  protection  measures  allow  small 
vessels  and  vessels  with  nontrawl  gear 
to  fish  near  their  home  ports  to  ensiue 
small  community  access  to  the  fishing 
resources.  Provisions  in  the  protection 
measures  also  allow  for  fishing 
opportimities  for  small  coastal 
communities  in  Alaska  by  providing  for 
year  long  Atka  mackerel  fishing  seasons 
and  by  allowing  access  to  fishing  areas 
used  by  these  communities. 

At  its  October  2001  meeting,  the 
Council  did  recognize  that  its  preferred 
alternative  would  impose  costs  and 
burdens,  particidarly  on  some  small 
coastal  communities  and  associated 
fishing  fleets.  The  Council  expressed  its 
intent  to  explore  managememt  measiues 
intended  to  provide  further  relief  to 
theise  sectors,  yet  meet  the  requirements 
of  applicable  law.  Council  consideration 
of  these  measiues  is  scheduled  for  its 
April  2002  meeting.  NMFS  determined 
that  the  impact  of  the  protection 
measioes  in  this  emergency  interim  rule 
on  fishing  commimities  was  considered 
in  developing  the  Council's 


reconunendation,  consistent  with  this 
national  standard. 

National  Standard  9.  Reduce  bycatch. 
In  designing  the  protection  measures, 
the  RPA  Committee  considered  areas 
and  timing  of  fishing  to  address 
concerns  about  potential  increases  in 
bycatch  in  the  Atka  mackerel,  pollock. 
and  Pacific  cod  fisheries.  The  Atka 
mackerel  additional  harvest  in  the 
harvest  limit  area  in  2002  is  expected  to, 
reduce  the  amount  of  rockfish  bycatch, 
normally  encountered  outside  of  critical 
habitat.  Salmon  bycatch  will  be 
evaluated  in  2002  as  the  SCA  is  opened 
where  salmon  bycatch  is  known  to 
occur,  but  the  pollock  fishing  industry 
is  implementing  incentive  measures  to 
reduce  bycatch.  The  regulations  will 
continue  to  have  bycatch  closure  areas 
for  crab,  herring,  and  salmon  and 
prohibited  species  catch  limits  as 
detailed  in  Part  II  of  this  preamble. 
NMFS  has  determined  through  SEIS 
analysis  that  the  protection  measures 
minimize  bycatch  to  the  extent  possible 
while  providing  protection  to  SteUer  sea 
lions  and  mininuzing  adverse  economic 
impacts  on  the  fisheries. 

National  Standard  10.  Safety.  Several 
provisions  in  the  protection  measures 
allow  small  vessels  to  fish  near  their 
home  ports  or  in  near  shore  waters  that 
are  more  protected  from  bad  weather 
than  off  shore  waters.  Some  examples 
include  the  Bogoslof  Pacific  cod 
exemption  area  and  Pacific  cod 
nontrawl  fishery  in  the  Sand  Point  and 
King  Cove  area  near  haulouts. 

Part  n.  Specificatioiis 

The  FMP  and  its  implementing 
regulations  require  NMFS,  after 
consultation  with  the  Coimcil,  to 
specify  annually  the  TAC  for  each  target 
species  and  for  the  "other  species" 
category,  the  sum  of  which  must  be 
within  the  optimum  yield  range  of  1.4 
million  to  2.0  million  metric  tons  (mt) 
for  the  BSAI  and  within  the  optimum 
yield  range  of  116,000  mt  to  800,000  mt 
for  the  GOA  (§  679.20(a)(1)). 

NMFS  is  establishing  the  2002  TAC 
specifications  for  the  BSAI  and  GOA  by 
this  emergency  interim  rule.  The  normal 
procedure  of  publishing  proposed, 
interim,  and  final  TAC  specifications 
was  not  followed  in  2002  because  the 
information  needed  to  establish  the 
harvest  specifications  did  not  become 
available  imtil  mid-November  and  the 
Coimcil  recommendations  were  not 
received  by  NMFS  imtil  December  11, 
2001.  Analysis  of  the  action  and  the 
preparation  of  the  Federal  Register 
notification  could  not  be  completed 
imtil  the  Council  recommendations 
were  received  for  the  final  specifications 
as  well  as  the  Steller  sea  lion  protection 


measures,  of  which  the  specifications 
are  an  integral  part  and  must  be  in  place 
by  January  1,  2002,  to  allow  the  orderly 
commencement  of  the  2002  groundfish 
fisheries.  Accordingly,  it  is 
impracticable  to  provide  prior  notice 
and  an  opportunity  for  public  comment, 
or  to  delay  for  30  days  the  effective  date 
of  this  rule.  Further,  it  would  be 
contrary  to  the  public  interest  to  delay 
the  start  of  the  season  to  allow  for  prior  • 
notice,  an  opportunity  for  public 
comment,  and  for  a  30-day  delay  in  the 
effectiv«  date. 

This  emergency  interim  rule  includes 
the  following  provisions  for  the  BSAI 
and  GOA:  (1)  AFA  measures;  (2) 
specifications  of  overfishing  level  (OFL), 
ABC,  and  TAC  for  each  groundfish 
species  category;  (3)  apportionments  of 
reserves;  (4)  allocations  of  the  sablefish 
TAC  to  vessels  using  hook-and-line  and 
trawl  gear;  (5)  apportionments  of 
pollock  TAG  among  regulatory  areas, 
seasons,  and  allocations  among  different 
industry  sectors  including  Bering  Sea 
fishery  cooperatives;  (6)  apportionments 
of  Pacific  cod  TAC  among  regulatory 
areas,  seasons,  and  allocations  among  - 
different  industry  sectors;  (7) 
apportionment  of  Atka  mackerel  in  the 
BSAI  among  seasons,  gear,  and 
regulatory  areas;  (8)  PSC  limits;  (9) 
fishery  and  seasonal  apportionments  of 
the  Pacific  halibut  PSC  limits;  (10) 
fishery  apportionments  of  other  PSC 
limits  in  the  BSAI;  (11)  Pacific  halibut 
assumed  discard  mortality  rates;  (12) 
groundfish  harvest  and  PSC  limitations 
for  AFA  vessels;  (13)  closures  to 
directed  fishing  for  specified  groundfish 
targets;  (14)  AFA  measures  for  inshore 
and  offshore  component  participation, 
crab  harvesting,  and  observer 
requirements;  and  (15)  an  increase  in 
the  contribution  of  arrowtooth  flounder 
to  the  CDQ  non-specific  reserve.  A 
discussion  of  these  measures  follows. 

AFA  Measures 

AFA  prohibitions  on  crab  harvesting 
and  processing  are  continued  with  this 
emergency  interim  rule.  In  §  679.7, 
catcher  vessels  must  have  a  sideboard 
endorsement  for  BSAI  crab  to  retain 
crab  and  can  not  exceed  the  processing 
limits.  These  prohibitions  are  necessary 
to  limit  the  advantage  of  AFA  pollock 
fishery  participants  over  open  access 
crab  fishery  participants. 

Another  AFA  measure  maintained 
with  this  emergency  interim  rule  under 
§  679.7  is  prohibiting  the  participation 
in  both  the  inshore  and  offshore 
component  during  a  fishing  year.  This  is 
necessary  to  maintain  the  Council's 
inshore  and  offshore  policy  of  harvest 
allocation  in  the  GOA. 
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Observer  coverage  requirements  for 
AFA  vessels  in  §  679.50(c)(4)(vi)  are 
continued  with  this  emergency  interim 
rule  to  maintain  consistency  between 
observer  requirements  in  the  CDQ 
fishery  and  the  AFA  fishery  where  the 
same  vessels  are  used  and  the  same 
level  of  observer  coverage  is  needed. 
This  will  allow  for  smoother  transitions 
between  the  two  types  of  fisheries. 

Acceptable  Biological  Catch  (ABC)  and 
TAC  Specifications 

The  final  ABC  levels  are  based  on  the 
best  available  scientific  information, 
including  projected  biomass  trends; 
information  on  assumed  distribution  of 
stock  biomass,  and  revised  technical 
methods  used  to  calculate  stock 
biomass.  The  FMPs  specify  the 
formulas,  or  tiers,  to  be  used  in 
computing  ABCs  and  overfishing  levels. 
The  formulas  applicable  to  a  particular 
stock  or  stock  complex  are  determined 
by  the  level  of  reliable  information 
available  to  fishery  scientists.  This 
information  is  categorized  into  a 
successive  series  of  six  tiers. 

In  December  2001,  the  Scientific  and 
Statistical  Committee  (SSC),  Advisory 
Panel  (AP),  and  Council  reviewed 
current  biological  information  about  the 
condition  of  groundfish  stocks  in  the 
BSAI  and  GOA.  This  information  was 
compiled  by  the  Council's  Plan  Teams 
and  is  presented  in  the  final  2002  SAFE 
reports  for  the  BSAI  and  GOA 
groundfish  fisheries,  dated  November 
2001  (See  ADDRESSES).  The  SAFE 
reports  contain  a  review  of  the  latest 
scientific  analyses  and  estimates  of  each 
species'  biomass  and  other  biological 
parameters,  as  well  as  siunmaries  of  the 
available  information  on  the  BSAI  and 
GOA  ecosystem  and  the  economic 
condition  of  groundfish  fisheries  off 
Alaska.  From  these  data  and  analyses, 
the  Plan  Teams  estimate  an  ABC  for 
each  species  or  species  category. 

The  Council  considered  the 
ecological,  socioeconomic,  and 
ecosystem  information  in  the  SAFE 
reports,  recommendations  from  its  SSC 
and  AP,  as  well  as  public  testimony 
when  recommending  ABCs  and  TACs  at 
its  December  2001  meeting.       . 

The  final  specifications  are  set  forth 
in  Tables  3  through  29  of  this  action. 
For  2002,  the  sum  of  TACs  is  2  million 
mt  in  the  BSAI  and  237,890  mt  in  the 
GOA. 

Bering  Sea  and  Aleutian  Islands 
Management  Area 

In  December  2001,  the  SSC,  AP,  and 
Council  reviewed  the  BSAI  Plan  Team's 
recommendations  for  OFL  and  ABC 
levels.  Except  for  Bogoslof  pollock,  and 
the  "other  species"  category,  the  SSC. 


AP.  and  Council  endorsed  the  Plan 
Team's  ABC  recommendations.  Based 
on  the  best  available  information,  the 
SSC  recommended  a  lower  ABC  for 
Bogoslof  pollock  and  a  slightly  higher 
ABC  for  the  "other  species"  category 
than  the  Plan  Team  recommended.  For 
Bogoslof  pollock,  the  SSC  agrees  with 
the  Plan  "Team  recommended  ABC.  The 
Plan  Team  recommended  splitting  the 
"other  species"  category  into  sculpins, 
skates,  sharks  and  octopus  with 
individual  group  ABCs  based  on  mean 
catch  since  1977.  The  SSC  disagreed 
with  this  approach  and  recommended 
calculating  the  individual  group  ABCs, 
summing  these  ABCs  to  form  an 
aggregate  maximum  allowable  ABC  and 
scaling  the  ABC  down  to  be  closer  to 
recent  TACs  for  the  complex.  For  all 
species,  the  AP  endorsed  the  ABCs 
recommended  by  the  SSC,  and  the 
Council  adopted  the  AP's 
recommendations. 

The  Council's  TAC  reconunendations 
were  based  on  the  ABCs  as  adjusted  for 
other  biological  and  socioeconomic 
considerations,  including  maintaining 
the  total  TAC  within  the  required  OY 
range  of  1.4  million  to  2.0  million  mt. 
The  Council  adopted  the  AP's  TAC 
recommendations. 

Through  2000,  the  "other  red 
rockfish"  complex  was  comprised  of 
northern,  shaipchin,  rougheye,  and 
shortraker  rockfish  in  the  Bering  Sea 
subarea.  In  the  Aleutian  Islands  subarea, 
this  complex  was  split  out  into  two 
groups  comprised  of  northem/sharpchin 
and  rougheye/shortraker  rockfish.  For 
2002,  the  Coimcil  recommended 
species-specific  BSAI  OFLs  and  ABCs 
for  each  species  in  the  "other  red 
rockfish"  complex  to  reduce  the 
potential  for  one  species  to  be  fished 
disproportionately  to  its  abundance  and 
resulting  in  overfishing  concerns.  The 
Council  also  recommended  that 
sharpchin  rockfish,  which  were 
previously  included  in  the  "other  red 
rockfish"  complex,  be  moved  into  the 
"other  rockfish"  complex. 

NMFS  agrees  with  these 
recommendations,  but  will  not  be  able 
to  implement  all  of  them  in  2002  due  to 
monitoring  constraints  in  the  hook-and- 
line  gear  fisheries.  Shortraker  and 
rou^eye  rockfish  are  reported  by 
observers  using  a  group  species  code, 
which,  under  current  observer 
procedures,  cannot  be  separated  into 
specific  species  and  incorporated  into 
routine  observer  reports  prior  to  the 
2002  fishing  year.  Thus  NMFS  is 
modifying  tiie  Council's 
recommendation  and  is  establishing 
BSAI  wide  OFL  and  ABC  amounts  for 
northern  and  rougheye/shortraker 
rockfish.  The  Bering  Sea  subarea  and 


Aleutian  Islands  subarea  now  will  be 
managed  for  CDQ  and  non-CDQ  with 
one  TAC  group  for  shortraker/rougheye 
rockfish,  a  separate  TAC  for  northern 
rockfish,  and  sharpchin  rockfish  will 
join  the  "other  rockfish"  category. 
Changing  the  Bering  Sea  and  Aleutian 
Islands  subareas  "other  red  rockfish" 
complex  in  this  manner  addresses 
overfishing  concern  by  decreasing  the 
TAC  amounts.  The  final  ABCs  as 
recommended  by  the  Council  and 
modified  and  approved  by  NMFS  are 
listed  in  Table  3. 

As  in  2001 ,  for  the  CDQ  fisheries, 
NMFS  is  combining  the  northern  and 
shortraker/rougheye  rockfish  in  the 
Bering  Sea  into  the  "other  red  rockfish" 
species  category.  The  CDQ  reserves  for 
rockfish  are  7.5  percent  of  the  TAC.  If 
CDQ  reserves  were  specified  for  the  two 
rockfish  TAC  categories,  they  would  be 
1.4  mt  for  Bering  Sea  northern  rockfish 
and  8.7  mt  for  Bering  Sea  shortraker/ 
rougheye  rockfish.  If  these  CDQ  reserves 
were  further  divided  among  the  six  CDQ 
groups,  the  northern  rockfish  CDQ 
amounts  available  to  each  group  would 
be  between  100  kg  and  325  kg.  NMFS 
recommends  not  splitting  out  the  CDQ 
reserves  to  the  individual  species  group 
because  these  small  quotas  could 
prevent  the  CDQ  groups  from  harvesting 
much  of  their  other  groundfish  CE)Qs. 
Therefore,  to  avoid  premature  closure  of 
the  CDQ  fisheries,  NMFS  will  continue 
to  specify  the  CDQ  reserve  for  the 
Bering  Sea  "other  red  rockfish" 
complex.  The  CDQ  reserve  for  this 
complex  will  be  calculated  as  the  sum 
of  an  amount  equal  to  7.5  percent  of  the 
TAC  for  Bering  Sea  shortraker/rougheye 
plus  7.5  percent  of  the  TAC  for  northern 
rockfish.  for  a  total  of  10  mt  to  the  CDQ 
reserve  for  the  "other  red  rockfish" 
complex. 

None  of  the  Council's  recommended 
TACs  for  2002  exceeds  the  final  ABC  for 
any  species  category.  NMFS  finds  that 
the  Council's  recommended  TACs  are 
consistent  with  the  biological  condition 
of  groundfish  stocks  as  described  in  the 
2002  SAFE  document  and  approves 
them  with  the  exception  of  tiie  "other 
red  rockfish"  complex.  NMFS  has 
modified  the  Council's  TAC 
recommendations  for  this  complex  as 
described  above  to  accommodate 
monitoring  and  reporting  constraints. 

For  2002,  the  Plan  Team 
recommended  and  the  AP,  SSC,  and 
NMFS  agreed  to  separate  Alaska  plaice 
from  the  "other  flatfish"  category. 
Because  85  percent  of  the  "other 
flatfish"  category  is  Alaska  plaice  and 
the  ABC  and  OFL  are  calculated 
separately  for  Alaska  plaice  and  the 
remaining  "other  flatfish"  species,  the 
Plan  Team  recommended  setting  the 
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ABC  and  OFL  for  Alaska  plaice 
separately  from  the  "other  flatfish" 
species. 


Table  3  lists  the  2002  OFL,  ABC,  TAG, 
initial  TAG  (ITAG)  which  is  the  TAG 
minus  the  reserves,  and  GDQ  reserve 
amounts,  overfishing  levels,  and  initial 


apportionments  of  groundfish  in  the 
BSAI.  The  apportionment  of  TAG 
amoimts  among  fisheries  and  seasons  is 
discussed  below. 


Table  3—2002  Accef»table  Biological  Catch  (ABC),  Total  Allowable  Catch  (TAC),  Initial  TAC  (ITAC).  CDQ 
Reserve  Allocation,  and  Overfishing  Levels  of  Groundfish  in  the  Bering  Sea  and  Aleutian  Islands  Area 

(BSAI)i 

I  [All  amounts  are  in  metric  tons] 


Species 


PoMock* 


Pacific  COKJ 
Sablefishs  . 


Atkamackefel 


YeHowfin  sole 

Rock  sole 

Greenland  turtxrt 


Arrowtooth  tkxjnder 

Flattwad  sole 

Other  flatfish  e 

Alaska  plaice  

PacifK  ocean  perch 


Area 


Northern  rockfish^ 


Shortraker /Rougheye  ^ 


Other  rockfisho 


Squid «... 

Other  species' 


Bering  Sea  (BS)  

Aleutian  Islands  (Al) 

Bogostof  District 

BSAI 

BS  

Al  

BSAI 

Western  Al 

Central  Al 

Eastern  AI/BS 

BSAI 

BSAI „... 

BSAI 

BS 

Al  

BSAI 

BSAI 

BSAI 

BSAI 

BSAI 

BS 

Al  Total  

Western  Al 

Central  Al 

Eastern  Al 

BSAI 

BS 

Al  

BSAI 

BS 

Al  


Overfishing 
level 


3,530.000 

31,700 

46,400 

294,000 

2,900 

3,850 

82,300 


136.000 

268,000 

36,500 


137,000 
101,000 

21,800 
172,000 

17,500 


ABC 


Total 


Al  .... 

BSAI 

BSAI 


9,020 


1,369 


482 

901 

2,620 

78,900 


4,974,242 


2,110,000 

23,800 

4,310 

223,000 

1,930 

2,550 

49,000 

19,700 

23,800 

5,500 

115,000 

225,000 

8,100 

5,427 

2,673 

113.000 

82,600 

18,100 

143,000 

14,800 

2,620 

12,180 

5,660 

3,060 

3,460 

6,760 


1,028 


361 

676 

1,970 

39,100 


TAC 


3,184,085 


1,485,000 

1.000 

100 

200,000 

1,930 

2,550 

49,000 

19,700 

23,800 

5,500 

86,000 

54,000 

8,000 

5,360 

2,640 

16,000 

25,000 

3,000 

12,000 

14,800 

2.620 

12,180 

5,660 

3,060 

3,460 

6,760 

19 

6,741 

1,028 

116 

912 

361 

676 

1,970 

30,825 


ITAC  2 


2,000,000 


1,283,040 

900 

90 

170,000 

821 

541 

41,650 

16,745 

20,230 

4,675 

73,100 

45,900 

6.800 

4.556 

2,244 

13.600 

21,250 

2.550 

10,200 

12,580 

2,227 

10,353 

4,811 

2,601 

2,941 

5,746 

16 

5,730 

874 

99 

775 

307 

575 

1,675 

26,201 


CDQ  re- 
serve 3 


1,717,399 


148,500 

100 

10 

15,000 

265 

431 

3.675 

1.478 

1.785 

413 

6.450 

4.050 

600 

402 

198 

1.200 

1,875 

225 

900 

1,111 

197 

914 

425 

230 

260 

D 
506 

D 
68 
27 
51 

2,312 


187,504 


'  Amounts  are  in  metric  tons.  These  amounts  apply  to  the  entire  Bering  Sea  (BS)  and  Aleutian  Islands  (Al)  management  area  un^attienwise 
specified  With  the  exceplkm  of  poBock.  and  for  the  purpose  of  these  specifioat»ns,  the  Bering  Sea  subarea  includes  ttie  Bogostof  DisfricL 

2Exc8pl  for  polkx^squkl,  and  the  portton  of  the  sablefish  TAC  altocaled  to  hook-and-Hne  or  pot  gear,  15  percent  of  each  TAC  is  put  into  a  re- 
serve. The  ITAC  for  each  species  is  the  remainder  of  the  TAC  after  the  subtractkxi  rt  me  rwerve.    _^  ^  ^  ^.  _      ,  _^     _«  ^  ^  -,  c  «-, 

3Except  for  poRock  and  the  hook-and-Bne  or  pot  gear  altocatfon  of  sablefish,  one  half  of  the  anrount  of  the  TACs  placed  in  reseroe,  or  7.5  per- 
cent of  the  TACsT  is  designated  as  a  CDQ  resenre  for  use  by  CDQ  partkapants  (see  §  679^1 ).  „u^„.^  ,„  ^ 

"The  American  Rsherws  Act  (AFA)  requires  that  10  percent  of  the  annual  poltock  TAC  be  altocated  as  a  directed  fishing  allowance  for  the 
CDQ  sector  NMFS  then  subtracts  4  percent  of  the  remainder  as  an  inckJental  catch  alfowance  of  poflock,  whteh  is  not  apportioned  by  seasonjor 
area.  The  remainder  is  further  dtocated  by  sector  as  foltows:  Inshore,  50  percent;  catcher/processor.  40  percwjt^nd  ."WjberajJ'PliJO  percent- 
NMFS,  under  reguiatnns  at  6679.24(b)(4),  prohibits  nonpelagk:  trawl  gear  to  engage  in  directed  fishing  for  non-CDQ  pollock  in  me  BSAI. 

sThe  ITAC  ^sablefish  reflected  in  Table  3  is  for  trawl  gear  only.  Regulatfons  at  §679.20(b)n)  do  not  provide  for  tfie  establishment  of  an 
ITAC  for  the  hook-and-Hne  or  pot  gear  aHocatfon  for  sablefish.  Twenty  percent  of  the  saUefish  TAC  aflocated  to  hook-and-line  gear  or  pot  gear 
and  7.5  percent  of  the  sablefish  TAC  altocated  to  trawl  gear  is  resenred  for  use  by  CDQ  panicipafite(see§  679.31(c)).  „^  .^  „^ 

•"Olherflatfish"  incfodes  all  flatfish  species,  except  tor  Pacifto  halibut  (a  prohibited  species),  flathead  sole,  Greenland  turbot,  rock  sote,  yel- 

lowfin  sole,  anowtootti  flounder,  and  Alaska  Platoe.  ^      ^    .._^. , i.^^^ .^-  ««,  t^ 

^The  CDQ  reserves  for  shortraker,  rougheye.  and  northem  rockfish  win  continue  to  be  managed  as  the   other  red  rockfish   complex  for  the 

BS.  For  2002  the  CDQ  reseive  for  the  "other  red  rockfish'comptex  is  10  mt.  ^       ^         ..  ^_.  ^        u       i^  ^ 

•"Other  rockfish"  inckjdes  al  Sebastes  and  Sebastolobus  species  except  for  Padfta  ocean  perch,  northern,  shortraker,  and  rougheye  rocwish. 
""Other  species"  inckides  scwiptns,  sharks,  skates  and  octopus.  Forage  fish,  as  defined  at  §679.2.  are  not  included  in  the  "other  species 

category. 
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Reserves  and  the  Pollock  Incidental 
Catch  Allowance  (ICA) 

Regulations  at  §679.20(b)(l)(i)  require 
that  15  percent  of  the  TAG  for  each 
target  species  or  species  group,  except 
for  the  hook-and-line  and  pot  gear 
allocation  of  sablefish,  be  placed  in  a 
non-specified  reserve.  The  AFA 
supersedes  this  provision  for  pollock  by 
requiring  that  the  2002  TAG  for  this 
species  be  fully  allocated  among  the 
GDQ  program,  the  IGA.  inshore,  catcher/ 
processor,  and  mothership  directed 
fishery  allowances. 

Regulations  at  §  679.20(b)(l)(iii) 
require  that  one-half  of  each  TAG 
amount  placed  in  the  non-specified 
reserve,  with  the  exception  of  squid,  be 
allocated  to  the  groimdfish  GDQ  reserve 
and  that  20  percent  of  the  hook-and-line 
and  pot  gear  allocation  of  sablefish  be 
allocated  to  the  fixed  gear  sablefish  GDQ 
reserve.  Section  206(a)  of  the  AFA 
requires  that  10  percent  of  the  pollock 
TAG  be  allocated  to  the  pollock  GDQ 
reserve.  With  the  exception  of  the  hook- 
and-line  and  pot  gear  sablefish  CDQ 
reserve,  the  regulations  do  not  further 


apportion  the  CDQ  reserves  by  gear. 
Regulations  at  §67g.21(e)(l)(i)  also 
require  that  7.5  percent  of  each  PSG 
limit,  with  the  exception  of  herring,  be 
withheld  as  a  prohibited  species  quota 
(PSQ)  reserve  for  the  GDQ  fisheries. 
Regulations  governing  the  management 
of  the  CDQ  and  PSQ  reserves  are  set 
forth  at  §§679.30  and  679.31. 

Under  section  206(b)  of  the  AFA, 
NMFS  allocates  a  pollock  IGA  of  4 
percent  of  the  pollock  TAG  after 
subtraction  of  the  10  percent  GDQ 
reserve.  This  is  unchanged  from  the  4 
percent  ICA  specified  for  2001 .  The 
2002  allowance  is  based  on  an 
examination  of  the  incidental  catch  of 
pollock  in  non-pollock  target  fisheries 
from  1997  through  2001.  During  this  4- 
yecu  period,  the  incidental  catch  of 
pollock  ranged  horn  a  low  of  3  percent 
iii  1998  to  a  high  of  about  6  percent  in 
1997,  with  a  4-year  average  of  4  percent. 
In  2001,  the  actual  incidental  catch  was 
only  3  percent  of  the  TAG  which 
resulted  in  12,000  mt  of  pollock 
reallocated  to  the  directed  fishing 
allowance  for  non-CDQ  fisheries  in  the 
Ml  (66  FR  49146,  September  26,  2001). 


Based  on  this  experience,  NMFS 
believes  that  a  2002  IGA  of  4  percent  is 
appropriate,  because  the  biomass  has 
increased  for  2002  to  2.1  million  tons 
and  there  is  the  potential  for  increased 
bycatch  of  pollock  in  other  groundfish 
fisheries. 

The  regulations  do  not  designate  the 
remainder  of  the  non-specified  reserve 
by  species  or  species  group,  and  any 
amount  of  the  reserve  may  be 
reapportioned  to  a  target  species  or  to 
the  "other  species"  category  during  the 
year,  providing  that  such 
reapportionments  do  not  result  in 
overfishing.  The  Regional  Administrator 
has  determined  that  the  IT  AGs  specified 
for  the  species  listed  in  Table  4  need  to 
be  supplemented  from  the  non-specified 
reserve  because  U.S.  fishing  vessels 
have  demonstrated  the  capacity  to 
harvest  the  full  TAC  allocations. 
Therefore,  in  accordance  with 
§  679.20(b)(3),  NMFS  is  apportioning 
the  amounts  shown  in  Table  4  from  the 
non-specified  reserve  to  increase  the 
ITAC  to  an  amount  that  is  equal  to  TAC 
minus  the  CDQ  reserve. 


Table  4.— Apportionment  of  Reserves  to  ITAC  Categories 

[All  amounts  are  in  metric  tons] 


Species — area  or  subarea 


Reserve 
arrKXint 


Final  ITAC 


Atka  mackerel — Western  Aleutian  District 

Atka  mackerel — Central  Aleutian  District  

Atka  mackerel — Eastem  Aleutian  District  and  Bering  Sea  subarea 

Pacifk:  ocean  perch — Westem  Aleutian  District 

Pacific  ocean  perch — Central  Aleutian  District 

Pacifk:  ocean  perch — Eastem  Aleutian  District 

Pactfk:  cod— BSAI - 

Northem  rockfish — Aleutian  Islands  subarea 

Shortraker/Rougheye  rockfish— Aleutian  Islands  subarea 

Greenland  turtx)t— Bering  Sea  sut>area  

Greenland  turtx>t — ^Aleutian  Islands  subarea  

Total 


1,478 

1,785 

413 

425 

230 

260 

15,000 

506 

68 

402 

198 


20,765 


18,223 

22.015 

5,088 

5,236 

2.831 

3,201 

185,000 

6,236 

843 

4,958 

2.442 


256,076 


Pollock  Allocations  Under  the  AFA 

Section  206(a)  of  the  AFA  requires  the 
allocation  of  10  percent  of  the  BSAI 
pollock  TAC  as  a  directed  fishing 
allowance  to  the  GDQ  program.  The 
remainder  of  the  BSAI  pollock  TAC, 
after  the  subtraction  of  an  allowance  for 
the  incidental  catch  of  pollock  by 
vessels,  including  GDQ  vessels, 
harvesting  other  groundfish  species, 
must  be  allocated  as  follows:  50  percent 
to  catcher  vessels  harvesting  pollock  for 
processing  by  the  inshore  component, 
40  percent  to  catcher/processors  and 
catcher  vesseb  harvesting  pollock  for 
processing  by  catcher/processors  in  the 
ofiishore  component,  and  10  percent  to 
catcher  vessels  harvesting  pollock  for 


processing  by  motherships  in  the 
offshore  component.  These  amounts  are 
listed  in  Table  5. 

The  AFA  also  contains  several 
specific  requirements  concerning 
pollock  and  pollock  allocations.  First, 
paragraph  210(c)  of  the  AFA  requires 
that  not  less  than  8.5  percent  of  the 
pollock  allocated  to  vessels  for 
processing  by  offshore  catcher/ 
processors  be  available  for  harvest  by 
offshore  catcher  vessels  listed  in  section 
208(b)  harvesting  pollock  for  processing 
by  offshore  catcher/processors  listed  in 
paragraph  208(e).  Second,  paragraph 
208(e)(21)  of  the  AFA  specifies  that 
catcher/processors  eligible  to  fish  for 
pollock  under  such  paragraph  are 
prohibited  bom  harvesting  in  the 


aggregate  a  total  of  more  than  one-half 
of  a  percent  (0.5  percent)  of  the  pollock 
allocated  to  vessels  for  processing  by 
offshore  catcher/processors.  Third, 
paragraph  210(e)(1)  of  the  AFA  specifies 
that  no  particular  individual, 
corporation,  or  other  entity  may  harvest, 
through  a  fishery  cooperative  or 
otherwise,  a  total  of  more  than  17.5 
percent  of  the  pollock  available  to  be 
harvested  in  the  directed  pollock 
fishery.  Other  provisions  of  the  AFA. 
including  inshore  pollock  cooperative 
allocations  and  AFA  harvest  limitations 
are  discussed  later  in  this  section.  Table 
5  lists  the  2001  allocations  of  pollock 
TAC  as  described  by  the  AFA. 
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SCA  Harvest  Limits 


The  harvest  within  the  SCA.  as 
defined  at  §  679.22{a)(ll),  is  limited  to 
28  percent  of  the  annual  directed  fishing 
allowance  (DFA)  until  April  1.  The 
remaining  12  percent  of  the  annual  DFA 


allocated  to  the  A  season  may  be  taken 
outside  of  the  SCA  before  April  1  or 
inside  the  SCA  after  April  1.  If  the  28 
percent  of  the  annual  DFA  is  not  taken 
inside  the  SCA  before  April  1,  the 
remainder  is  available  to  be  taken  inside 
the  SCA  after  April  1.  The  A  season 


pollock  SCA  harvest  limit  will  be 
apportioned  to  each  industry  sector  in 
proportion  to  each  sector's  allocated 
percentage  of  the  DFA  as  set  forth  in  the 
AFA.  These  amounts,  by  sector,  are 
listed  in  Table  5. 


Table  5— Allocations  of  the  Pollock  TAG  and  Directed  Fishing  Allowance  (DFA)  to  the  Inshore,  Catcher/ 

Processor,  Mothership,  and  CDQ  Components  ' 

[All  amounts  are  In  metric  tons] 


Area  and  sector 


Bering  Sea  subarea •■■ 

CDQ I- 

icA* :.. 

AFA  Inshore '>■■ 

AFAC/Ps' ;.. 

Catch  t»y  C/Ps  

Catch  by  CVs' 

Restricted  C/P  cap* 

AFA  Motherships  

Excessive  shares  cap^ 

Aleutian  Islands: 

ICA« ^. 

Bogoslof  Districr. 

ICA" |. 


2002  DFA 


1,485,000 
148,500 

53.460 
641,520 
513,216 
469,593 

43,623 

2,566 

128,304 

224,532 

900 

90 


A  Season' 


A  DFA 
(40%  of  an- 
nual DFA) 


594,000 
59,400 


256,608 
205,286 
187,837 

17.449 
1.026 

51,322 


B  Season  '-^ 


SCA  limit' 


41,580 


179,626 
143,700 


35.925 


BDFA 
(60%  of  an- 
nual DFA) 


891,000 
89,100 


384,912 
307,930 
281,756 

26,174 
1,540 

76.982 


•  After  subtraction  for  the  CDQ  resewe  and  the  Incidental  catch  allowance,  the  pollock  TAC  is  allocated  as  a  DFA  as  foltows  '"s'lore  TOmp^ 
nent-^oer^t  catcher/processor  component-^  percent,  and  mothership  component-10  percent.  Under  paragraph  206(a)  o  the  AFA,  the 
^Q^^^^^^^^IoV^^nimFS,  under  regulations  at  §  679.24(b)(4).  prohibits  nonpelagic  trawl  gear  to  engage  in  directed  fishing 
S^n^DQ  pSkSTtte  BS/8^^  A  seas<in,  Januar?  20-June  10.  is  alkxated  40  percent  of  the  DFA  and  the  B  season,  June  10-Novem- 

'*'Thtel!SSi?'jS^nSt%>^on  July  8,  2002,  before  the  B  season  will  conclude.  Therefore,  the  B  season  is  not  fully  authorized  un- 

"^^ThJIcA  fo?Ste'tSS  to  28*plrcent  of  each  sectors  annual  DFA  until  April  1.  The  remaining  12  percent  of  the  annual  DFA  allocated  to  the 
A  seS^y  tetakSi^i^  ofthe  SCA  before  April  1  or  inskte  the  SCA  after  April  1.  If  the  28  percent  of  the  annual  DFA  is  not  taken  inside 
the  SCA  before  Aprill,  the  remainder  is  available  to  be  taken  inskJe  the  SCA  after  Apnl  1.  .     _..w    orv^ 

••The  DoHock  inddenta)  catch  stfowance  for  the  BS  subarea  is  4  percent  of  the  TAC  after  subtraction  of  the  CDQ  reserve. 

'slIbSSr210^tS  AFAiequires  that  not  less  than  8.5  percent  of  the  directed  fishing  altowance  aBocated  to  listed  catcher/processors 
(C/Ps)  shall  be  available  for  han/est  only  by  eligible  catcher  vessels  (CVs)  delivering  to  listed  catcher/processors.  _..__.,„.  ,^  ,«.,«„,  nt 

6  The  AFA  requires  that  vessels  desoibed  in  sectran  208(e)(21)  be  prohibited  from  exceeding  a  harvest  amount  of  one-half  of  one  percent  of 
the  dwected  fishina  alk>warKe  allocated  to  vessels  for  processing -by  AFA  catcher/processors.  ^       ..     ^  w «..- 

■>  Paragraph  21«e)(1)  of  the  AFA  specifies  that  "No  partfcular  indivklual,  corporatton,  or  other  entity  may  han«st.  through  a  fishery  cooperative 
or  ottwrw^.  a  total  of  more  than  1 7.5  percent  of  the  polkick  available  to  be  harvested  in  the  directed  Poltock  ftej«ry.  M.r^^  fi=hinn 

•Consislert  with  the  SteHer  see  Ikxi  protection  measures,  the  Aleutian  Islands  subarea  and  the  Bogoslof  Dtstnct  are  ctosed  to  directed  fishing 
for  pollock.  The  amounts  specified  are  for  incklental  catch  amounts  only,  and  are  not  apportioned  by  season  or  sector. 


AUocqtion  of  the  Atka  Mackerel  TAC 

Regulations  implementing  Steller  sea 
lion  protection  measures  at 
§  679.20(a)(8)(ii)  apportion  the  Atka 
mackerel  IT  AC  into  two  equal  seasonal 
allowances.  After  subtraction  of  the  jig 
gear  allocation,  the  first  allowance  is 
made  available  for  directed  fishing  from 
January  1  to  April  15  (A  season),  and  the 
second  seasonal  allowance  is  made 
available  from  September  1  to 
November  1  (B  season)  (Table  6).  Under 
§  679.20(a)(8)(ii)(C)(l),  the  Regional 
Administrator  will  establish  a  harvest 
limit  area  (HLA)  limit  of  no  more  than 
60  percent  of  the  seasonal  TAC  for  the 
Western  and  Central  Aleutian  Districts. 


Pacific  cod  harvest  by  trawl  gear  in  the 
Aleutian  Islands  HLA  in  542  and  543, 
west  of  178°  W  long,  is  prohibited 
during  the  Atka  mackerel  HLA  directed 
fisheries.  Atka  mackerel  fishing  is 
prohibited  in  critical  habitat  east  of  178° 
W  long,  to  provide  maximum  protection 
to  SteUer  sea  lions  and  because  Atka 
mackerel  is  readily  available  in  waters 
outside  of  critical  habitat. 

Under  §  679.20(a)(8)(i),  up  to  2 
percent  of  the  Eastern  Aleutian  District 
and  the  Bering  Sea  subarea  Atka 
mackerel  ITAC  may  be  allocated  to  the 
jig  gear  fleet.  The  Coimcil  determines 
the  amount  of  this  allocation  annually, 
based  on  several  criteria  including  the 
anticipated  harvest  capacity  of  the  jig 


gear  fleet.  In  December  2001,  the 
Council  recommended  that  1  percent  of 
the  Atka  mackerel  TAC  in  the  Eastern 
Aleutian  District  and  Bering  Sea  subarea 
be  allocated  to  the  jig  gear  fleet  based  on 
historic  harvest  capacity  of  the  fleet. 
NMFS  finds  that  this  is  consistent  with 
the  status  of  the  stock  and  with  the 
regulatory  fiamework  stated  above. 
Based  on  an  ITAC  of  5,088  mt,  the  jig 
gear  allocation  is  51  mt. 

A  platoon  system  to  reduce  the 
amount  of  daily  catch  in  critical  habitat 
by  about  half  and  to  disperse  the  fishery 
over  two  areasJs  discussed  in  the  Steller 
sea  lion  protection  meastues  part  of  this 
emergency  interim  rule  and  found  in  the 
regulations  at  §  679.20(a)(8)(iii). 
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Table  6.— Seasonal  and  Spatial  Apportionments,  Gear  Shares,  and  CDQ  Reserve  of  the  BSAI  ATKA 

Mackerel  TAC 

(All  amounts  are  in  metric  tons) 


TAC 

CDQ  re- 
serve 

ITAC^ 

Seasonal  appointment  2 

Subarea  and  component 

ASeason3 

BSeason^ 

Total 

HLA  Umfts 

Total 

HLA  Limits 

Western  Aleutian  District  (543) 

19.700 

23,800 

5,500 

1,478 

1,785 

413 

18.223 
22.015 

5.088 
51 

5,037 

9,111 
11,008 

5,467 
6,605 

9.111 
11.008 

5467 

Central  Aleutian  District  (542) 

6,605 

Eastern  AI/BS  subarea® 

Jig  (1%)7 

Other  gear  (99%) 

2.518 

2.518 

Total 

49,000 

3,676 

45,326 

22.637 

22,637 

^  The  reserves  have  been  released  for  Atka  mackerel  (See  Table  4). 

^The  seasonal  apportionment  of  Atka  mackerel  is  50  percent  in  the  A  season  and  50  percent  in  the  B  season. 

3The  A  season  is  January  1  through  noon  April  15. 

*The  B  season  is  Septemtwr  1  through  noon  November  1. 

^HLA  limit  refers  to  the  amount  of  each  seasonal  alkmance  that  is  available  for  fishing  inskle  ttie  HLA  (§679.2).  In  2002,  60  percent  of  each 
seasonal  alk>wance  is  available  for  fishing  inskie  the  HLA  in  tfie  Westem  and  Central  Al.  Pacific  cod  han/est  by  tranvl  gear  in  the  Aleutian  Islartds 
HLA  in  542  aiKJ  543.  west  of  178°W  king,  is  prohibited  during  ttie  Atka  mackerel  HLA  directed  fistieries. 

®  Eastern  Aleutian  Islands  District  and  Bering  Sea  sut>area. 

^Regulatkms  at  §679.20(aK8)  require  tttat  up  to  2  percent  of  the  Eastem  AI/BS  area  ITAC  be  alkx:ated  to  tt>e  jig  gear  fleet.  The  amount  of 
this  alkx^tkm  is  1  percent  arid  was  determined  by  ttie  Council  based  on  anticipated  harvest  capacity  of  Itte  jig  gear  fleet.  The  jig  gear  altobatkxi 
Is  not  apportkmed  by  season. 


Allocation  of  the  Pacific  Cod  TAC 

Under  §  679.20(a)(7).  2  percent  of  the 
Pacific  cod  ITAC  is  allocated  to  vessels 
using  jig  gear,  51  percent  to  vessels 
using  hook-and-line  or  pot  gear,  and  47 
percent  to  vessels  using  trawl  gear. 
Under  §679.20(a)(7)(i)(B),  the  portion  of 
the  Pacific  cod  TAC  allocated  to  trawl 
gear  is  further  allocated  50  percent  to 
catcher  vessels  and  50  percent  to 
catcher/processors.  Under  regulations  at 
§679.20(a)(7Ki)(C)(I),  a  portion  of  the 
Pacific  cod  allocated  to  hook-and-line  or 
pot  gear  is  set  aside  as  an  ICA  of  Pacific 
cod  in  directed  fisheries  for  groundfish 
other  than  Pacific  cod  by  vessels  using 
these  gear  types.  Based  on  anticipated 
bycatdi  in  these  fisheries,  the  Coimcil 
proposed  an  ICA  of  500  mt.  The 
remainder  of  Pacific  cod  is  further 
allocated  to  vessels  using  hook-and-line 


or  pot  gear  as  the  following  directed 
fishing  allowances:  80  percent  to  hook- 
and-line  catcher/processor  vessels.  0.3 
percent  to  hook-and-line  catcher 
vessels,  18.3  percent  to  pot  gear  vessels, 
and  1.4  percent  to  catcher  vessels  less 
than  60  feet  (18.3  m)  LOA  using  hook- 
and-line  or  pot  gear. 

Due  to  concerns  about  the  potential 
impact  of  the  Pacific  cod  fishery  on 
Steller  sea  lions  and  their  critical 
habitat,  NMFS  is  implementing  under 
this  emergency  interim  rule  temporal 
dispersion  of  fishing  effort  in  the  Pacific 
cod  fisheries  by  apportioning  the  Pacific 
cod  ITAC  into  two  seasonal  allowances. 
For  most  non-trawl  gear  the  first 
allowance,  60  percent  of  the  ITAC.  is 
made  available  for  directed  fishing  fi-om 
January  1  to  June  10,  and  the  second 
seasonal  allowance,  40  percent  of  the 
ITAC,  is  made  available  fi-om  June  10  to 


December  31.  No  seasonal  harvest 
constraints  are  imposed  for  the  Pacific 
cod  fishery  by  catcher  vessels  less  than 
60  feet  (18.3  m)  LOA  using  hook-and- 
line  or  pot  gear.  For  trawl  gear  the  first 
season  is  January  20  to  April  1 ,  and  60 
percent  of  the  TAC  is  allocated  to  the 
first  season.  The  second  season,  April  1 
to  June  10,  and  third  season.  June  10  to 
November  1.  are  each  allocated  20 
percent  of  the  TAC.  The  trawl  catcher 
vessels'  allocation  is  further  allocated  as 
70  percent  in  the  first  season,  10  percent 
in  the  second  season  and  20  percent  in 
the  third  season.  The  trawl  catcher/ 
processors'  allocation  is  allocated  50 
percent  in  the  first  season,  30  percent  in 
the  second  season,  and  20  percent  in  the 
third  season.  Table  7  lists  the  2002 
allocations  and  seasonal 
apportionments  of  the  Pacific  cod  FT  AC. 


Table  7.— 2001  Gear  Shares  and  Seasonal  Apportionments  of  the  BSAI  Pacific  Cod  TAC 


Percent 

Share  of 

gear  sector 

total  (mt) 

Subtotal 

percentages 

for  gear 

sectors 

Share  of 

gear  sector 

total  (mt) 

Seasonal  apportkximent^ 

Gear  sector 

Date 

Amount  (mt) 

Total  hook-and-line  and  pot  gear 

allocation  of  Pacific  cod  TAC. 
Incidental  Catch  Allowance 

51 

94.350 

' 

500 

Processor  arxl  Vessel  sutMotal 

93.850 

. 

Hook-and-line  Catcher  Processors 

80 

0.3 

18.3 

1.4 

75,080 

282 

17,175 

1,314 

Jan  1-Jun  10 

45.048 

Jun  10-Dec31  

30.032 

Hook-arKl-line  Catcfier  Vessels  .... 

Jan  1-Jun  10 

169 

^ 

Jun  10-Dec31  

113 

Pot  Gear  Vessels  

Jan  1-Jun  10 

10.305 

47 

Seo  1-0ec31 

6.870 

Catcher  Vessels  <60  feet  LOA 

Jan  1-Dec  31  

1,314 

using  Hook-and-line  or  Pot  gear. 
Trawl  gear  Total , 

86,950 
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Table  7.— 2001  Gear  Shares  and  Seasonal  Apportionments  of  the  BSAI  Pacific  Cod  TAC— Continued 


Percent 

Share  of 

gear  sector 

total  (mt) 

Siit)total 

percentages 

for  gear 

sectors 

Share  of 

gear  sector 

total  (mt) 

Seasonal  apportionment  ^ 

Gear  sector 

Date 

Amount  (mQ 

SO 
SO 

43.475 
-43.475 

Jan  1-Apr  1  

30,433 

Trawl  caicner  vessel  

2 

Apr  1-Jun  10 

.Inn  10— Nov  1         

4.348 
8.695 

Jan  1-Apr  1  

21,738 

Tramn  catcner  Processor ».- 

3.700 

Aor  1— Jun  10    

13.043 

Jun  10-Nov  1   

8.695 

jto            ... 

Jan  1-Jun  10 

2,220 

"V  

Jun  10-Dec  31  

1.480 

Total 

100 

185.000 



^The  reserve  has  been  released  for  Pacific  cod  (See  Tat>le  4). 

2| 

sonal 

«tar  Por  lra«Mf  oear  tne  lirsj  season  is  aiiocaiea  ou  perceni  oi  irits  i«v^  aim  mo  awAniu  cmvi  muM  <»«»•«»«*.«»  «.»  »,--..  _.-..>_.—  —  ^_._....  _.  ...~ 
?£:  TteSffiiervSTXation  is  further  ^ted  as  70  percent  In  the  first  season.  10  percent  "n  the  second  se^  |2^ JO  percerrt 
intfU  IhWawson.  The  trawl  catcher/processors'  allocation  is  allocated  50  percent  in  the  first  season.  30  percent  in  the  second  se^  and  20 
peroerrtirrt^mw  season.  Any  unused  portion  a  seasonal  Pacific  cod  allowance  will  be  reapportioned  to  the  next  seasonal  allowance. 


Allocation  of  the  Shortmker  and 
Rougheye  Rockfish  TAC 

Under  §  679.20(a)(9),  the  FTAC  of 
shortraker  rockfish  and  rougheye 
rockfish  specified  for  the  Aleutian 
Islands  subaiea  is  allocated  30  percent 
to  vessels  using  non-trawl  gear  and  70 
percent  to  vesseb  using  trawl  gear. 
Based  on  a  2002  ITAC  of  844  mt.  the 
trawl  allocation  is  591  mt  and  the  non- 
trawl  allocation  is  253  mt. 


Sablefish  Gear  Allocation 

Regulations  at  §  679.20(a){4)(iii)  and 
(iv)  require  that  sablefish  TACs  for  the 
BS  and  AI  subareas  be  allocated 
between  trawl  and  hook-and-line  or  pot 
gear.  Gear  allocations  of  TACs  for  the 
Bering  Sea  subarea  are  50  percent  for 
trawl  gear  and  50  percent  for  hook-and- 
line  or  pot  gear  and  for  the  Aleutian 
Islands  subarea  are  25  percent  for  trawl 
gear  and  75  percent  for  hook-and-line  or 


pot  gear.  Regulations  at 
§679.20(b)(l)(iii)(B)  require  that  20 
percent  of  the  hook-and-line  and  pot 
gear  allocation  of  sablefish  be  reserved 
as  sablefish  CDQ.  Additionally, 
regulations  at  §  679.20(b)(l)(iu)(A) 
require  that  7.5  percent  of  the  trawl  gear 
allocation  of  sablefish  (one  half  of  the 
reserve)  be  reserved  as  groundfish  CDQ. 
Geai  allocations  of  the  sablefish  TAC 
and  CDQ  reserve  amounts  are  specified 
in  Table  8. 


Table  8.— Gear  Shares  and  CDQ  Reserve  of  BSAI  Sablefish  TAC 

[All  amounts  are  in  metric  tons] 


1  Subarea  and  Gear 

Percent  of 
TAC 

Share  of 
TAC 

ITAC^ 

CDQ  Re- 
serve 

Bering  Sea 

Traw|2                                     ^     

50 
50 

965 
965 

821 

N/A 

72 

Hook-&-line/pot  gear3 ^ 

193 

Total I 

100 

1,930 

821 

265 

Aleutan  Islands: 

Trawl^                            

25 
75 

637 
1.913 

541 
N/A 

48 

Hook-&-line/pot  gears | ^ 

383 

Tolay i 

100 

2.550 

541 

431 

'  Except  for  the  sablefish  hook-and-line  and  pot  gear  allocation,  15  percent  of  TAC  is  apportioned  to  the  reseroe.  The  ITAC  is  the  remainder  of 

the  TAC  after  the  subtractioo  of  these  reserves.  ,.  „    ^  ^  „- .    ,  «^  „.w»~«-^  ta/^v  le  «. 

2For  the  portion  of  the  sabielish  TAC  allocated  to  vessels  using  trawl  gear,  one  half  of  the  reserve  (7.5  percent  of  the  specified  TAG)  is  re- 

3  For  the  portion  of  the  sabteUsh  TAC  allocated  to  vessels  using  hook-and-line  or  pot  gear.  20  percent  of  the  allocated  TAC  is  reserved  for  use 
by  COQ  parttdpanls.  Regulations  in  §  679.20(b)(1)  do  not  provide  for  the  establishment  of  an  ITAC  for  sablefish  allocated  to  hook-and-line  or  pot 
gear.  i  ■ 


Allocation  of  Prohibited  Species  Catch 
(PSC)  Limits  for  Halibut.  Crab.  Salmon. 
and  Herring  I 

PSC  limits  for  halibut  are  set  in 
regulations  at  §  679.21(e).  For  the  BSAI 
trawl  fisheries,  the  limit  is  3,675  mt 
mortality  of  Pacific  halibut.  For  non- 
trawl  fisheries,  the  limit  is  900  mt 


mortality.  PSC  limits  for  crab  and 
herring  are  specified  annually  based  on 
abimdance  and  spawning  biomass. 
Regulations  at  §679.21(e)(l)(vii)  specify 
a  scheduled  reduction  of  Chinook 
salmon  PSC  limits  imtil  the  final  limit 
is  reached  in  2004.  In  2002,  the  chinook 


salmon  PSC  limit  for  the  pollock  fishery 
is  37,000  fish. 

The  criteria  for  determining  the  PSC 
limits  for  red  king  crab  in  Zone  1  are  set 
forth  at  §  679.21(e)(l)(ii).  For  2002,  the 
PSC  limit  of  red  king  crab  in  Zone  1  for 
trawl  vessels  is  97,000  animals.  The 
number  of  mature  female  red  long  crab 
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is  estimated  in  2002  to  be  above  the 
threshold  of  8.4  million  animals,  and 
the  effective  spawning  biomass  is 
greater  than  14.5  million  lb  (6.577  mt) 
but  less  than  55  million  lb  (24,948  mt). 
Based  on  the  criteria  set  out  at 
§679.21(e)(l){ii)(B).  the  limit  is  97,000 
animals. 

The  criteria  for  determining  the  PSC 
limits  for  C.  bairdi  crabs  are  set  forth  in 
§679.21(e)(l)(iii).  The  2002  C.  bairdi 
PSC  limit  for  trawl  gear  is  980,000 
animals  in  Zone  1  and  2,970,000 
animals  in  Zone  2.  These  limits  are 
based  on  the  C.  bairdi  abundance  of  624 
million  crab  from  2001  survey  data 
because  the  abundance  is  over  400 
million  crabs. 

Under  §679.21(e)(l){iv).  the  PSC  limit 
for  C.  opilio  is  based  on  total  abundance 
as  indicated  by  the  NMFS  annual 
bottom  trawl  survey.  The  C.  opilio  PSC 
limit  is  set  at  0.1133  percent  of  the 
Bering  Sea  abundance  index.  Based  on 
the  2001  sinvey  estimate  of  3.86  billion 
animals,  the  calculated  limit  would  be 
4.373,380  animals.  Because  this  limit  is 
less  than  4.5  million,  ujider 
§679.21(e)(l)(iv)(B),  the  2002  C.  opilio 
PSC  limit  is  4,350,000  animals. 

Under  §  679.21{e){l)(vi).  the  PSC  limit 
of  Pacific  herring  caught  while 
conducting  any  trawl  operation  for 
groundfish  in  the  BSAI  is  1  percent  of 
the  annual  eastern  Bering  Sea  herring 
biomass.  NMFS'  estimate  of  2002 
herring  biomass  is  152,574  mt.  This 
amount  was  derived  using  2001  survey 
data  and  an  age-structmed  biomass 
projection  model  developed  by  the 
Alaska  Department  of  Fish  and  Game 
(ADF&G).  Therefore,  the  herring  PSC 
limit  for  2002  is  1 ,526  mt. 

Under  §679.21(e)(l)(i).  7.5  percent  of 
eachPSC  limit  specified  for  crab  and 
halibut  is  reserved  as  a  PSQ  reserve  for 
use  by  the  groimdfish  CDQ  program. 
Regulations  at  §  679.21(e)(3)  require  the 
apportionment  of  each  trawl  PSC  limit 
into  PSC  bycatch  allowances  for  seven 
specified  fishery  categories.  Regulations 
at  §679.2  l(e)(4)(ii)  authorize  the 
apportionment  of  the  non-trawl  halibut 
PSC  limit  among  five  fishery  categories. 
The  fishery  bycatch  allowances  for  the 
trawl  and  non-trawl  fisheries  are  listed 
in  Table  9.  These  amounts  are 


unchanged  from  those  recommended  by 
the  Council  at  its  December  2001 
meeting. 

Regulations  at  §679.21(e)(3)(ii)(B) 
establish  criteria  under  which  NMFS 
must  specify  an  aimual  red  king  crab 
bycatch  limit  for  the  Red  King  Crab 
Savings  Subarea  (RKCSS).  The 
regulations  limit  the  RKCSS  to  35 
percent  of  the  trawl  bycatch  allowance 
specified  for  the  rock  sole/flathead  sole/ 
"other  flatfish"  fishery  category  and 
must  be  based  on  the  need  to  optimize 
the  groundfish  harvest  relative  to  red 
king  crab  bycatch.  The  Council 
recommended  and  NMFS  approves  a 
red  king  crab  bycatch  limit  equal  to  35 
percent  of  the  trawl  bycatch  edlowance 
specified  for  the  flatfish  fishery  within 
the  RKCSS  in  order  to  maximize  harvest 
of  groundfish  relative  to  red  king  crab 
bycatch. 

Regulations  at  §679.21(e)(4)(ii) 
authorize  exemption  of  specified  non- 
trawl  fisheries  from  the  halibut  PSC 
limit.  As  in  past  years,  NMFS,  after 
consultation  with  the  Coimcil,  is 
exempting  pot  gear,  jig  gear,  and  the 
sablefish  IFQ  hook-and-line  gear  fishery 
categories  from  halibut  bycatch 
restrictions  because  these  fisheries  use 
selective  gear  types  that  take  few  halibut 
compared  to  other  gear  types  such  as 
nonpelagic  trawl.  In  2001 .  total 
groundfish  catch  for  the  pot  gear-fishery 
in  the  BSAI  was  approximately  16.655 
mt  with  an  associated  halibut  bycatch 
mortality  of  about  5  mt.  The  2001 
groimdfish  jig  gear  fishery  harvested 
about  74  mt  of  groundfish.  Most  vessels 
in  the  jig  gear  fleet  are  less  than  60  ft 
(18.3  m)  LOA  and  are  exempt  from 
observer  coverage  requirements.  As  a 
result,  observer  data  are  not  available  on 
halibut  bycatch  in  the  jig  gear  fishery. 
However,  NMFS  assiunes  a  negligible 
amount  of  halibut  bycatch  mortality 
because  of  the  selective  nature  of  this 
gear  type  and  the  likelihood  that  halibut 
caught  with  jig  gear  have  a  high  survival 
rate  when  released. 

As  in  past  years,  the  Council 
recommended  that  the  sablefish  IFQ 
fishery  be  exempt  from  halibut  bycatch 
restrictions  because  of  the  sablefish  and 
halibut  IFQ  prt^am  (subpart  D  of  50 
CFR  part  679).  The  sablefish  IFQ 


program  reqt&^s  legal-sized  halibut  to 
be  retained  by  vessels  using  hook-and- 
line  gear  if  a  halibut  IFQ  permit  holder 
is  aboard  and  is  holding  unused  halibut 
IFQ.  This  action  results  in  less  halibut 
discard  in  the  sablefish  fishery.  la  1995, 
about  36  mt  of  halibut  discard  moetaiity 
was  estimated  for  the  sablefish  IFQ 
fishery.  A  similar  estimate  for  1996 
through  2001  has  not  been  calculated, 
but  NMFS  has  no  information  indicating 
that  it  would  be  significantly  different. 
NMFS  approves  the  Council's 
recommendation  to  exempt  the  hook- 
and-line  sablefish  from  halibut  bycatch 
restrictions. 

Regulations  at  §  679.21(e)(5)  authorize 
NMFS,  after  consultation  with  the 
Council,  to  establish  seasonal 
apportionments  of  PSC  amounts  in 
order  to  maximize  the  ability  of  the  fleet 
to  harvest  the  available  groundfish  TAC 
and  to  minimize  bycatch.  The  factors  to 
be  considered  are:  (1)  Seasonal 
distribution  of  prohibited  species,  (2) 
seasonal  distribution  of  target 
groundfish  species,  (3)  PSC  bycatch 
needs  on  a  seasonal  basis  relevant  to 
prohibited  species  biomass,  (4)  expected 
variations  in  bycatch  rates  throughout 
the  year,  (5)  expected  start  of  fishing 
effort,  and  (6)  economic  effects  of 
seasonal  PSC  apportionments  on 
industry  sectors.  In  December  2001 ,  the 
Council's  AP  recommended  seasonal 
PSC  apportionments  in  order  to 
maximize  harvest  among  gear  types, 
fisheries,  and  seasons  while  minimizing 
PSC  based  on  the  criteria  above. 

NMFS  approves  the  PSC 
apportionments  specified  in  Table  9 
below  with  one  change.  The  AP 
recommended  and  the  Council  accepted 
a  July  4  seasonal  allocation  of  PSC  to  the 
yellowfin  sole,  rock  sole/flathead  sole/ 
"other  flatfish"  and  rockfish  fishery 
categories.  Under  §  679.21(e)(5),  factor 
(5)  expected  start  of  fishing  effort. 
NMFS  is  changing  the  July  4  seasonal 
allocation  to  a  June  30  seasonal 
allocation  to  facilitate  the  inseason 
management  of  these  fishery  categories. 
The  June  30  opening  will  allow  the 
collection  of  the  data  NMFS  requires  to 
close  a  fishery  before  the  interruption  of 
the  July  4  holiday  when  Federal  offices 
are  closed. 


Table  9.— Prohibited  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl  Fisheries  ' 

[All  amounts  are  in  metric  tons] 


Prohibited  Species  and  Zone 

Halibut  mor- 

Hening  (mt) 
BSAI 

Red  King  Crab 

(animals)  Zone 

1 

C.  opilio  (ani- 
mals) C0BLZ2 

C.  bairdi  (animals) 

Zonal 

Zone2 

Trawl  Fisheries 
Yeltowfin  sole 

886 

139 

16,664 

2,776.981 

340,844 

1,788.459 
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Table  9.— PHOWBrrED  Species  Bycatch  Allowances  for  the  BSAI  Trawl  and  Non-Trawl  Fisheries  i— 

Ck)ntJnued 

[All  amounts  are  in  metric  tons] 


Prohibited  Species  and  Zone 

U.?.<j              .  ■■              1 

HalilMJt  mor- 
tality (mt) 
BSAr 

Hening  (mt) 
BSAI 

Red  King  Crab 
(animals)  Zone 

C.  opilio  (ani- 
mals) C0BLZ2 

C.  bairdi  (animals) 

1 

Zonel 

Zone  2 

262 
195 
49 
380 
779 
448 
164 
167 

januaiy  zo-Apm  iv 4 

Apn  1— May  ci ■i 

_ 

May  21-June  30 ^ 

■■■MA    '^^_nA4«AtfV«t^^   ^1 

June  30-cwceniDer  ji  

Rock  soieimat  sole/other  flatfish  a 

20 

59,782 

969.130 

365,320 

596,154 

Januaiy  20-Apnl  1 

Apni  1-June  30 

juM  3D-iMcen)oer  ji  ... 

20,924 

RKC  savings  suoarea-' ... 
Turtwi/sablefish/arrowrtooth*  . 
Roddish  (June  30-Oec.  31)^ 
PacificcfKt                    

9 

7 

20 

146 

1,184 

40.238 

40.237 

124,736 

72.428 

69 

1,434 

232 

10,988 

11,664 
1,615 

183,112 
17,224 

324,176 

PoNock/Atka/olher" 

27.473 

Mkhvaier  trawl  ponock  

Total  Trawt  PSC  

3,400 

775 

320 

0 

455 

58 

58 

Exempt 

Exempt 

1,526 

89.725 

4.023,750 

906,500 

2,747,250 

Non-Trawl  Fisheries 

Pacnic  coo^ioiai 

January  i-june  lu , 

- 

June  1U-mus|usi  la  

August  15-Oecembef  31 

-Uiner  fwn-iiawi^imai 

May  1— ueceinoer  <»i  

urounuiiaii  pm  a  jkj  

Sablefish  hook-&-iine 

833 
342 

lOUH  NOII-liawi 

PSQ  Reserve"  i 

7.275 

326.250 

73,500 

222.750 

Grand  Total 

4,575 

1,526 

97.000 

4,350.000 

980,000 

2,970,000 

1  Refer  to  §679.2  for  definitk>ns  of  areas. 

2C.  ortioBycalch  Umitatton  Zone.  Boundaries  are  defined  at  50  CFR  part  679,  fig.  13.  „.^„„„      „^  .    ,  ^    ._  ,    „      .      . 

3The  Council  at  its  December  2001  meeting  limited  red  king  crab  for  trawl  fisheries  within  the  RKCSS  to  35  percent  of  the  total  allocatiori  to 
the  rock  solertlathead  sole/  "other  flatfish"  fishery  categoiy  (§  679.21  (e)(3)(ii)(B)).  "Other  flatfish"  for  PSC  monitoring  includes  all  flatfish  species, 
except  for  Pacific  halibut  (a  prohibited  species),  Greenland  turbot,  rock  sole,  yeJIowfin  sole,  arrowtooth  flounder. 

*  Greenland  turbot,  arrowtooth  flounder,  and  sablefish  fishery  category. 

5  The  CouncH  at  its  December  2001  meeting  apportioned  the  rockfish  PSC  amounts  from  June  30-December  31 . 

«Po«ock  other  than  pelagk:  trawl  pollock,  Atka  mackerel,  and  "other  species"  fishery  category. 

'Any  unused  halibut  PSC  apportkximent  may  be  rolled  into  the  following  seasonal  apportkximent.  ^ 

•Wim  the  exceplton  of  herring,  7.5  percent  of  each  PSC  limit  is  allocated  to  the  mulfi-species  CDQ  program  as  PSQ  resenre.  The  PSQ  re- 
serve is  not  tfkxated  by  fishery,  gear  or  season. 


To  monitor  halibut  bycatch  mortality 
allowances  and  apportionments,  the 
Administrator.  Alaska  Region,  NMFS 
(Regional  Administrator),  will  use 
observed  halibut  bycatch  rates,  assimied 
mortality  rates,  and  estimates  of 
groundfish  catch  to  project  when  a 
fishery's  halibut  bycatch  mortality 
allowance  or  seasonal  apportionment  is 
reached.  The  Regional  Administrator 
monitors  a  fishery's  halibut  bycatch 
mortality  allowances  using  assumed 
mortality  rates  that  are  based  on  the  best 
information  available,  including 
information  contained  in  the  annual 
SAFE  reports. 

The  Council  recommended,  and 
NMFS  concurs,  that  the  assiuned 
halibut  discard  mortality  rates  (DMRs) 
developed  by  staff  of  the  International 


Pacific  Halibut  Commission  (IPHC)  for 
the  2001  BSAI  groimdfish  fisheries  be 
adopted  for  piuposes  of  monitoring 
halibut  bycatch  allowances  established 
for  2002  (Table  10).  Results  from 
analysis  of  halibut  release  condition 
data  for  2000  showed  continued 
stability  in  halibut  DMRs  for  many 
fisheries.  Plots  of  annual  DMRs  against 
the  10-year  mean  indicated  litde  change 
since  1990  for  some  fisheries, 
particularly  the  major  trawl  fisheries. 
DMRs  were  more  variable  for  the 
smaller  fisheries  which  typically  take 
minor  amoimts  of  halibut  bycatch.  For 
2002,  the  Council  adopted  Preseason 
Assiuned  DMRs,  which  included  use  of 
the  long-term  me^n  DMR  for  a  3-year 
period  before  revisions  are  proposed 
except  for  the  BSAI  hook-and-Une 


Pacific  cod  fishery  and  CJKX  fisheries, 
for  which  the  (Council  recommended 
setting  annual  DMRs.  The  IPHC  will 
also  continue  to  conduct  annual 
analyses  of  observer  data  and 
recommend  changes  to  the  Preseason 
Assiuned  DMR  where  a  fishery  DMR 
shows  large  variation  from  the  mean 
and  for  the  CDQ  fisheries.  For  2002,  the 
BSAI  hook-and-line  Pacific  cod  fishery 
DMR  did  not  change;  but  the  CDQ 
fishery  DMRs  were  adjusted.  The 
justification  for  these  mortality  rates  is 
discussed  in  the  final  SAFE  report  dated 
November  2001. 


Fedwal  Register /Vol.  67,  No.  5 /Tuesday,  January  8,  2002 /Rules  and  Regutations 


979 


TABLE  10.— ASSUMED  PACIFIC  HAL- 
IBUT Discard  Mortality  Rates 
FOR  THE  BSAI  Fisheries 


Fishery 

Preseason  As- 
sumed discard 
mortality 
(percent) 

Hook-and-line  gear  fisheries: 

Rockfish 

Pacific  cod 

25 

12 

Greenlarxj  turtxM  

18 

Sablefish 

Other  Species 

22 
12 

Trawl  gear  fisheries: 

Midwater  poltock 

84 

Nonpelagk:  polkx:k 

Yellowfin  sole  

76 
81 

Rock  sole 

76 

Flathead  sole 

67 

Other  flatfish 

71 

Rockfish 

Pacific  cod 

69 
67 

Atka  mackerel 

75 

Greenland  turtx)t  

'     70 

Sablefish 

Other  species  

Pot  gear  fisheries: 

Pacific  cod 

50 
67 

8 

Other  species  

CDQ  Trawl  fisheries: 

Atka  mackerel 

8 
89 

Flathead  sole 

83 

Midwater  pollock 

88 

Nonpelagic  pollock  

Rockfish 

Yeltowfin  sole  

90 
89 
77 

CDQ  Hook-and-line  fisheries: 
Pacific  cod 

13 

Greenland  turt>ot  

14 

CDQ  Pot  fisheries: 

Pacific  cod 

7 

Sablefish 

38 

Directed  Fishing  Closures 

In  accordance  with  §679.20(d)(l}(i),  if 
the  Regional  Administrator  determines 
that  any  allocation  or  apportionment  of 
a  target  species  or  "other  species" 
category  has  been  or  will  bie  reached,  the 
Regional  Administrator  may  establish  a 
directed  fishing  allowance  for  that 
species  or  species  group.  If  the  Regional 
Administrator  establishes  a  directed 
fishing  allowance,  and  that  allowance  is 


'  or  will  be  reachedrbefore  the  end  of  the 
fishing  year,  NMFS  will  prohibit 
directed  fishing  for  that  species  or 
species  group  in  the  specified  subarea  or 
district  (§697.20(d)(l)(iii)).  Similarly, 
under  §6  79. 2 1(e),  if  the  Regional 
Administrator  determines  that  a  fishery 
category's  bycatch  allowance  of  halibut, 
red  king  crab,  or  C.  bairdi  Tanner  crab 
for  a  specified  area  has  been  reached, 
the  Regional  Administrator  will  prohibit 
directed  fishing  for  each  species  in  that 
category  in  the  specified  area. 

The  Regional  Administrator  has 
determined  that  the  following  remaining 
allocation  amounts  will  be  necessary  as 
incidental  catch  to  support  other 
anticipated  groundfish  fisheries  for  the 
2002  fishing  year: 
Bogoslof  District: 

Pollock— 90  mt 
Aleutian  Islands  subarea: 

Pollock— 900  mt 

Northern  rockfish — 6,236  mt 

Shortraker/rougheye  rockfish — 844  mt 

"Other  rockfish"— 575  mt 
Bering  Sea  subarea: 

Pacific  ocean  perch — 2,227  mt 

"Other  rockfish"— 307  mt 

Northern  rockfish — 16  mt 

Shortraker/rougheye  rockfish — 99  mt 

Consequently,  in  accordance  with 
§679.20(d)(l)(i),  the  Regional 
Administrator  establishes  the  directed 
fishing  allowances  for  the  above  species 
or  species  groups  as  zero. 

Therefore,  in  accordance  with 
§679.20(d)(l){iii),  NMFS  immediately  is 
prohibiting  directed  fishing  for  these 
species  in  the  specified  areas  and  these 
closures  will  remain  in  effect  through 
2400  hrs,  Alaska  local  time  (A.l.t.), 
December  31,  2002,  effective  January  1, 
2002,  through  July  8,  2002. 

In  addition,  the  BSAI  Zone  1  annual 
red  king  crab  bycatch  allowance 
specified  for  the  trawl  rockfish  fishery 
(§679.21(e)(3)(iv)(D])  is  0  mt  and  the 
BSAI  first  seasonal  halibut  bycatch 
allowance  specified  fpr  the  trawl 
rockfish  fishery  is  0  mt.  The  BSAI 
annual  halibut  bycatch  allowance 


specified  for  the  trawl  Greenland  turbot/ 
arrowtooth  flounder/sablefish  fishery 
categories,  (§679.21(e)(3)(iv)(C))  is  0  mt. 
Therefore,  in  accordance  with  • 
§  l(e)(7)(ii)  and  (v),  NMFS  is  prohibiting 
directed  fishing  for  rockfish  by  vessels 
using  trawl  gear  in  Zone  1  of  the  BSAI 
and  directed  fishing  for  Greenland 
turbot/arrowtooth  flounder/sablefish  by 
vessels  using  trawl  gear  in  the  BSAI  for 
the  entire  2002  fishing  year.  NMFS  also 
is  prohibiting  directed  fishing  for 
rockfish  outside  Zone  1  in  the  BSAI 
until  1200  hrs.  A.l.t.  June  30.  2002,  due 
to  0  amounts  of  halibut  bycatch 
allowance  apportioned  to  this  fishery 
prior  to  that  date. 

While  these  closures  are  in  effeit,  the 
maximum  retainable  bycatch  amounts  at 
§  679.20(e)  and  (f)  apply  at  any  time 
during  a  fishing  trip.  These  closures  to 
directed  fishing  are  in  addition  to 
closures  and  prohibitions  found  in 
regulations  at  50  CFR  part  679.  Refer  to 
§  679.2  for  definitions  of  areas.  In  the 
BSAI,  "other  rockfish"  includes 
Sebastes  and  Sebastolobus  species 
except  for  Pacific  ocean  perch, 
shortraker,  rougheye,  -and  northern 
rockfish. 

BS  Subarea  Inshore  Pollock  Allocations 

Under  §  679.4,  NMFS  set  out 
procedures  for  AFA  inshore  catcher 
vessel  pollock  cooperatives  to  apply  for 
and  receive  cooperative  fishing  permits 
and  inshore  pollock  allocations.  NMFS 
received  applications  from  seven 
inshore  catcher  vessel  cooperatives. 
Table  11  lists  the  pollock  allocations  to 
the  seven  inshore  catcher  vessel  pollock 
cooperatives  that  have  been  approved 
and  permitted  by  NMFS  for  the  2002 
fishing  year.  Allocations  for 
cooperatives  and  vessels  not 
participating  in  cooperatives  are  not 
made  for  the  AI  subarea  because  the  AI 
subarea  has  been  closed  to  directed 
fishing  for  pollock.  These  allocations 
may  be  revised  based  on  any  corrections 
to  AFA  vessels'  catch  history. 


Table  1 1  .—Bering  Sea  Subarea  inshore  Cooperative  /Vllocations 


Cooperative  name  and  member  vessels 

Sum  of  mem- 
ber vessel's 
official  catch 
histories ' 

Percentage  of 

insfK>re  sector 

alk)cafion 

(percent) 

Annual  co^ 
allocatk>n 

Akutan  Catcher  Vessel  Association:  ALDEBARAN,  ARCTIC  EXPLORER.  ARCTURUS.  BLUE 
FOX,  CAPE  KIWANDA,  COLUMBIA,  DOMINATOR,  EXODUS,  FLYING  CLOUD,  GOLDEN 
DAWN,  GOLDEN  PISCES,  HAZEL  LORRAINE,  INTREPID  EXPLORER,  LESLIE  LEE. 
LISA  MELINDA,  MAJESTY,  MARCY  J,  MARGARET  LYN,  NORDIC  EXPLORER,  NORTH- 
ERN PATRIOT,  NORTHWEST  EXPLORER,  PACIRC  RAM,  PACIRC  VIKING,  PEGASUS, 
PEGGY  JO,  PERSEVERANCE,  PREDATOR.  RAVEN,  ROYAL  AMERICAN.  SEEKER, 
SOVEREIGNTY,  TRAVELER,  VIKING  EXPLORER  

245,527 
36.807 

28.0a5 
4.210 

180,169 

Arctic  Enterprise  Association:  BRISTOL  EXPLORER,  OCEAN  EXPLORER,  PACIFIC  EX- 
PLORER  

27,009 

980 
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TABLE  11.— BERING  SEA  SUBAREA  INSHORE  COOPERATIVE  ALLOCATIONS— Continued 


Cooperative  name  and  member  vessels 


Northern  Victor  Fleet  Cooperative:  ANITA  J,  COLLIER  BROTHERS,  COMMODORE,  EXCAL- 
IBUR  II  GOLDRUSH,  HALF  MOON  BAY.  MISS  BERDIE,  NORDIC  FURY,  PACIFIC 
FURY  POSEIDON,  ROYAL  ATLANTIC,  SUNSET  BAY,  STORM  PETREL  

Peter  Pan  Fleet  Cooperative:  AMBER  DAWN,  AMERICAN  BEAUTY,  ELIZABETH  F,  MORN- 
ING STAR,  OCEAN  LEADER,  OCEANIC,  PROVIDIAN,  TOPAZ,  WALTER  N  

Unataska  Cooperative:  ALASKA  ROSE,  BERING  ROSE,  DESTINATION,  GREAT  PACIFIC. 
MESSIAH,  MORNING  STAR,  MS  AMY,  PROGRESS.  SEA  WOLF,  VANGUARD,  WEST- 
ERN DAWN  —•;;•;;■""■;;■;-■ 

UniSea  Fleet  Cooperative:  ALSEA,  AMERICAN  EAGLE.  ARGOSY,  AURIGA.  AURORA,  DE- 
FENDER, GUN-MAR,  NORDIC  STAR.  PACIFIC  MONARCH,  SEADAWN.  STARFISH. 
gy^pLiyg  

Westward  Fleet  Coopemtive:AZ^^i^^  COMMAND,  ALYESKA,  ARCTIC  WIND. 
CAITLIN  ANN.  CHELSEA  K.  DONA  MARTITA,  FIERCE  ALLEGIANCE,  HICKORY  WIND, 
OCEAN  HOPE  3.  PACIFIC  KNIGHT,  PACIFIC  PRINCE,  STARWARD,  VIKING,  WEST- 
WARD I 

Open  access  AFA  vessels  _ 


Sum  of  mem- 
ber vessel's 
official  catch 
histories  > 


Total  inshore  allocation 


73,656 
18,693 

106,737 

201,566 


189,544 
1,707 


874,238 


Percentage  of 

inshore  sector 

allocation 

(percent) 


8.425 
2.138 

12.209 

23.056 


21.681 
0.195 


Annual  co-op 
allocation 


54,049 
13,717 

78,324 

147,910 


139.089 
1,252 


100 


641,520 


'  Under  679.62(e)(1)  the  individual  catch  history  for  each  vessel  is  equal  to  the  vessel's  best  2  of  3  years  inshore  pollock  landings  from  1995 
through  1997  and  includes  landings  to  catcher/processors  for  vessels  that  made  500  or  more  mt  of  landings  to  catcher/processors  from  1995 
through  1997. 


Under  §  679.20(a)(5){i)(C),  NMFS 
must  subdivide  the  inshore  pollock 
allocation  into  allocations  for 
cooperatives  and  vessels  not  fishing  in 
a  cooperative  (i.e.,  the  open  access 
sector).  In  addition,  under 
§679.22(a)(ll)(vii),  NMFS  must 
establish  harvest  limits  inside  the 
Steller  sea  lion  conservation  area  (SCA) 
and  provide  a  set-aside  so  that  catcher 


vessels  less  than  or  equal  to  99  ft  (30.2 
m)  LOA  have  the  opportunity  to  operate 
entirely  within  the  SCA  during  the  A 
season.  Accordingly,  Table  12  hsts  the 
apportionment  of  the  BS  subarea 
inshore  pollock  allocation  into' 
allocations  for  vessels  fishing  in  a 
cooperative  and  for  vessels  not 
participating  in  a  cooperative  and 
establishes  a  cooperative-sector  SCIA  set- 


aside  for  AFA  catcher  vessels  less  than 
or  equal  to  99  ft  (30.2  m)  LOA.  The  SCA 
set-aside  for  sector  catcher  vessels  less 
than  or  equal  to  99  ft  (30.2  m)  LOA  that 
are  not  participating  in  a  cooperative 
will  be  established  inseason  based  on 
actual  participation  levels  and  is  not 
included  in  Table  12.  These  allocations 
may  be  revised  based  on  any  corrections 
to  AFA  vessels'  catch  history. 


Table  12.— Bering  Sea  Subarea  Pollock  Allocations  To  The  Cooperative  and  Open  Access  Sectors  of  the 

Inshore  Pollock  Fishery.  Amounts  are  Expressed  in  Metric  Tons 


Cooperative  sector: 
Vessels  >  99  ft 
Vessels  :£  99  ft 


Total  

Open  access  sector 

Total  inshore 


A  season  TAC 


rVa 
n/a 


256,107 
501 


256,608 


A  season  in- 
side SCA  ■ 


161,601 
17,675 


179,275 
2  351 


179,626 


B  season  TAC 


n/a 
n/a 


384,161 
751 


384,912 


>  Steller  sea  lion  consewation  area  established  at  §679.22(a)(11)(vii).  The  harvest  limit  for  the  SCA  applies  until  April  1. 

2  SCA  Hmitations  for  vessels  less  than  or  equal  to  99  ft  LOA  that  are  not  participating  in  a  cooperative  will  be  established  on  an  inseason  basis 
in  accordance  with  §679.22(a)(11)iiiv)(C)(2)  which  specifies  that  "the  Regional  Administrator  will  prohibit  directed  fishing  for  pollock  by  vessels 
catchina  pollock  for  processing  by  the  inshore  component  greater  than  99  ft  (30.2  m)  LOA  before  reaching  the  inshore  SCA  harvest  limit  dunng 
the  A  ^ason  to  accommodate  fishing  by  vessels  less  than  or  equal  to  99  ft  (30.2  m)  inside  the  SCA  for  the  duration  of  the  inshore  seasonal 
opening."  l 


2002  Unrestricted  AFA  Catcher/ 
Processor  Sideboards 

Regulations  at  §  679.63(a)  establish  a 
formula  for  setting  AFA  catcher/ 
processor  sideboard  limits  for  non- 
pollock  groundfish  and  PSC  in  the 
BSAI.  The  basis  for  these  sideboard 
amotmts  was  recommended  by  the 


Council  and  is  described  in  detail  in  the 
Emergency  Interim  Rule  to  Implement 
Major  Provisions  of  the  AFA  (64  FR 
4520,  January  28,  2000).  The  2002 
catcher/processor  sideboards  are  set  out 
in  Table  13  below. 

All  non-pollock  groundfish  that  is 
harvested  by  unrestricted  AFA  catcher/ 


processors,  whether  as  targeted  catch  or 
bycatch,  will  be  deducted  from  the 
harvest  limits  in  Table  13.  However, 
non-pollock  groimdfish  that  is  delivered 
to  listed  catcher/processors  by  catcher 
vessels  will  not  be  deducted  from  the 
2002  harvest  limits  for  the  listed 
catcher/processors. 
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TABLE  13.— 2002  UNRESTRICTED  BSAI  AFA  CATCHER/PROCESSOR  GROUNDFISH  SIDEBOARDS 

(Amounts  are  Expressed  in  Metric  Tons) 


Target  species 


Pacific  cod  trawl 
Sablefish  trawl  ... 


Atka  mackerel 


Yellowfin  sole 

Rock  sole  

Greenland  turtxrt 


Arrowtooth  flounder 

Flathead  sole  

Alaska  Plak»  

Other  flatfish 

Pacific  ocean  perch 


Northern  rockfish 

Shortraker/rougheye 
Other  rockfish 


Squid 

Other  species 


Area 


BSAI  

BS 

Al  

Western  Al 
A  season  > 
CH  limits  ... 
B  season  .. 
CH  limit  ..... 
Central  Al  . 
A  season ■ 

CH  limit 

B  season  .. 

CH  limit 

BSAI  

BSAI  

BS 

Al  

BSAI  

BSAI  

BSAI  

BSAI  

BS 

Western  Al 
Central  Al  . 
Eastem  Al 

BS 

Al  

BS 

Al  

BS 

Al  

BSAI  

BSAI  


1995-1997 


Total  catdh 


13,547 
8 
1 

n/a 

n/a 


n/a 

n/a 

123,003 

14,753 

168 

31 

788 

3,030 

12,145 

58 

356 

95 

112 

1.034 

68 

39 

95 

7 

3,551 


Available  TAC 


51,450 
1,736 
1.135 

n/a 

n/a 


n/a 

n/a 

527,000 

202,107 

16,911 

6,839 

36,873 

87,975 

92,428 
5,760 

12,440 
6,195 
6,265 

13,254 

2,827 
1,026 
1,924 
3.670 
65.925 


Ratk) 


0.263 
0.005 
0.001 
0.200 
0.100 

0.100 

0.115 
0.058 

0.058 

0.233 
0.073 
0.010 
0.005 
0.021 
0.034 
0.034 
0.131 
0.010 
0.029 
0.015 
0.018 
0.078 
0.078 
0.024 
0.024 
0.038 
0.049 
0.002 
0.054 


2002  ITAC 
available  to 
trawl  C/Ps 


43,475 
820 
542 

9,111 

9,111 

11,008 

11,008 

73,100 

45,900 

4,958 

2,442 

13,600 

34.000 

10.200 

2.550 

'    2.620 

5.236 

2,831 

3.201 

16 

6.236 

99 

843 

307 

575 

1.675 

26,201 


2002  C^ 

sideboard 

amount 


11.434 

4 
1 

911 
547 
911 
547 

633 

380 

633 

380 

17,032 

3,351 

50 

12 

206 

1,156 

347 

1,336 

26 

152 

42 

SB 

1 

486 

24 

20 

12 

28 

3 

1,415 


■  The  seasonal  apportionment  of  Atka  mackerel  in  the  open  access  fishery  is  50  percent  in  tfte  A  season  and  50  percent  in  the  B  season.  Un- 
restricted AFA  catcher/processors  are  limited  to  harvesting  no  more  than  20  and  1 1 .5  percent  of  ttw  available  TAC  in  tfie  Westem  and  Central  Al 
subareas  respectively.  Unrestricted  AFA  catcher/processors  are  prohit>ited  from  harvesting  Atka  mackerel  in  the  Eastem  Aleutian  Islands  District 
and  Bering  Sea  subarea  (paragraph  211(b)(2)(C)). 

^  Critk^al  habitat  (CH)  alkwance  refers  to  the  amount  of  each  seasonal  allowance  that  is  available  for  fishing  inskje  critk:al  habitat  (50  CFR  part 
679  Table  21).  In  2002,  the  percentage  of  TAC  available  for  fishing  inskJe  critk:al  habitat  area  is  60  percent  in  the  Westem  and  Ceritral  Al. 


Regulations  at  §  679.63(a)(2)  establish 
a  formula  for  PSC  sideboards  for 
tuuestricted  AFA  catcher/processors. 
These  amounts  are  equivalent  to  the 
percentage  of  prohibited  species  bycatch 
limits  harvested  in  the  non-pollock 
groimdfish  fisheries  by  the  AFA 
catcher/processors  listed  in  subsection 
208(e)  and  section  209  of  the  AFA  bom 
1995  through  1997.  Prohibited  species 
amounts  harvested  by  these  catdier/ 
processors  in  BSAI  non-pollock 
groundfish  fisheries  from  1995  through 
1997  are  shown  in  Table  14.  These  data 


were  used  to  calculate  the  relative 
amount  of  prohibited  species  catch 
limits  harvested  by  pollock  catcher/ 
processors,  which  were  then  used  to 
determine  the  prohibited  species 
harvest  limits  for  unrestricted  AFA 
catcher/processors  in  the  2002  non- 
pollock  groundfish  fisheries. 

PSC  that  is  caught  by  imrestricted 
AFA  catcher/processors  participating  in 
any  non-pollock  groundfish  fishery 
listed  in  Table  13  shall  accrue  against 
the  2002  PSC  limits  for  the  listed 
catcher/processors.  Regulations  at 


§679.21(e)(3)(v)  provide  authority  to 
close  directed  fishing  for  non-pollock 
groimdfish  for  unrestricted  AFA 
catcher/processors  once  a  2002  PSC 
limitation  listed  in  Table  14  is  reached. 

Crab  or  halibut  PSC  that  is  caught  by 
unrestricted  AFA  catcher/processors 
while  fishing  for  pollock  vvill  accrue 
against  the  bycatch  allowances  annually 
specified  for  either  the  midwater 
pollock  or  the  pollock/ Atka  mackerel/ 
other  species  fishery  categories  under 
§  679.21(e). 


TABLE  14.— 2002  Unrestricted  BSAI  AFA  Catcher/Processor  Prohibited  Species  Sideboard  Amounts 


PSC  species 


Halibut  mortality 
Red  king  crab ... 

C.  opilk) 

C.  bairdi 

Zone  1 


1995-1997 


PSC  catch 


955 

3,098 

2.323.731 

385,978 


Total  PSC 


11.325 

473.750 

15,139.178 

2.750.000 


Ratk) 


0.084 
0.007 
0.153 

0.140 


2002  PSC 

availat)le  to 

trawl  vessels 


3,400 

89.725 

4.023,750 


2002  C/P  limit 


286  mt. 

628  crab. 

615,634  crab. 


906,500      126,910  crab. 


UMI 
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Table  14.— 2002  Unrestricted  BSAI  AFA  Catcher/Processor  Prohibited  Species  Sideboard  Amounts— 

Continued 


PSC  species 


Zone  2 


PSC  catch 


406.860 


1995-1997 


Total  PSC 


8,100,000 


Ratio 


0.050 


2002  PSC 

available  to 

trawl  vessels 


2,747,250 


2002  C/P  limit 


137,363  crab. 


2002  AFA  Catcher  Vessel  Sideboards 

Regulations  at  §  679.63(b)  establish  a 
formula  for  setting  AFA  catcher  vessel 
groimdfish  and  PSC  sideboard  amounts 
for  the  BSAI.  The  basis  for  these 
sideboard  amoimts  was  recommended 
by  the  Coimcil  and  is  described  in  detail 
in  the  Emergency  Interim  Rule  to 


Implement  Major  Provisions  of  the  AFA 
(64  FR  4520,  January  28,  2000).  For 
2002,  the  ratio  of  1995  to  1997  AFA 
catcher  vessel  retained  catch  to  the  1995 
to  1997  TAG  has  been  revised  from  2001 
by  NMFS.  These  revisions  are  based  on 
ADF&G  editing  offish  tickets  and  NMFS 
editing  of  observer  catch  data  and 


weekly  production  reports.  The  2002 
AFA  catcher  vessel  sideboards  amounts 
are  shown  in  Tables  15  and  16. 

All  harvests  of  groimdfish  sideboard 
species  made  by  non-exempt  AFA 
catcher  vessels,  whether  as  targeted 
catch  or  bycatch,  will  be  deducted  fi-om 
the  sideboard  limits  listed  in  Table  15. 


Table  15.-2002  BSAI  AFA  Catcher  Vessel  (CV)  Sideboards 

[Amounts  are  Expressed  in  Metric  Tons] 


Species 


Pacific  cod 


Sablefish  

Atlta  maclterel 


YeNowfin  sole 

Rock  sole  

Greenland  TuitxM 


Arrowtooth  flounder 

Alaska  Plane  

Other  flatfish 

POP 


Northern  rockfish 

Shortraker/Rougheye 


Fishery  by  Area/Season/Processor/Gear 


BSAU 

jig  gear  ..^ 

hook-and-line  CV  

Jan  1— Jun  10 

Jun  10— Dec  31 

Pot  gear 

Jan  1 — Jun  10 

Sept  1— Dec  31  

CV  <  60  feet  LOA  using  hook-and-line  or  pot 
gear. 

trawl  gear  

catcher  vessel  

Jan  20— Apr  1 

Apr  1— Jun  10 

Jun  10— Nov  1  

BS  trawl  gear  

Al  trawl  gear 

Eastem  AI/BS 

jig  gear  , 

other  gear 

Jan  1 — Apr  15 

Sept  1 — Nov  1 

Central  Al 

Jan — Apr  15  

inside  CH 

Sept  1— Nov  1  

inside  CH 

Westem  Al  

Jan — Apr  15 

inside  CH 

Sept  1— Nov  1 

inside  CH 

BSAI  

BSAI  

BS 

Al  

BSAI 

BSAI  : 

BSAI  

BS 

Eastem  Al 

Central  Al  : 

Westem  Al 

BS 

Al ..... 

BS 

Al  


Ratk)  of  1995- 

1997  AFA  CV 

catch  to  1995- 

1997  TAC 


0.0000 


0.0006 
0.0006 


0.0006 
0.0006 
0.0006 


0.8609 
0.8609 
0.8609 
0.0906 
0.0645 


2002  Initial 
TAC 


0.0031 


0.0032 
0.0032 


0.0001 
0.0001 
0.0001 
0.0001 


0.0000 
0.0000 
0.0000 
0.0000 
0.0647 
0.0341 
0.0645 
0.0205 
0.0690 
0.0441 
0.0441 
0.1000 
0.0077 
0.0025 
0.0000 
0.0048 
0.0089 
0.0048 
0.0035 


3,700 


169 
113 


10,305 
6,870 
1,314 


30,433 

4,348 

8,695 

820 

542 


2002  catcher 

vessel 

sideboard 


51 


2,518 
2,518 


11,008 
6,605 

11,008 
6,605 


0 
0 


6 
4 
0 


26,200 

3,743 

7,486 

74 

35 


8 
8 


9.111 

0 

5,467 

0 

9,111 

0 

5,467 

0 

73,100 

4,730 

45,900 

1,565 

4.958 

320 

2.442 

50 

13,600 

938 

10,200 

450 

2.550 

112 

2,620 

262 

3,201 

25 

2,831 

7 

5,236 

0 

16 

0 

6,239 

56 

99 

0 

843 

3 
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TABLE  15.-2002  BSAI  AFA  CATCHER  VESSEL  (CV)  SIDEBOARDS— Continued 

[Amounts  are  Expressed  in  Metric  Tons] 


Fishery  t>y  Area/Season/Processor/Gear 


Ratio  of  1995- 

1997  AFA  CV 

catch  to  1995- 

1997  TAC 


2002  Initial 
TAC 


2002  catcher 

vessel 

sklet>oard 


Other  rockfish 

Squid 

Other  species 
Flathead  Sole 


BS 

Al  

BSAI  

BSAI  

BS  trawl  gear 


0.0327 
0.0095 
0.3827 
0.0541 
0.0505 


307 

575 

1,675 

26.201 

21,250 


10 

5 

641 

1,417 

1,073 


Regulations  at  §  679.63(b)  establish  a 
formula  for  PSC  sideboards  for  AFA 
catcher  vessels.  The  AFA  catcher  vessel 
PSC  bycatch  limit  for  halibut  in  the 
BSAI,  and  each  crab  species  in  the  BSAI 
for  which  a  trawl  bycatch  limit  has  been 
established  as  a  percentage  of  the  PSC 
limit  equal  to  the  ratio  of  aggregate 
retained  groimdfish  catch  by  AFA 
catcher  vessels  in  each  PSC  target 
category  from  1995  through  1997 


relative  to  the  retained  catch  of  all 
vessels  in  that  fishery  from  1995 
through  1997.  These  amounts  are  listed 
in  Table  16. 

Halibut  and  crab  PSC  that  is  caught  by 
AFA  catcher  vessels  participating  in  any 
non-pollock  groundfish  fishery  listed  in 
Table  15  will  accrue  against  the  2002 
PSC  limits  for  the  AFA  catcher  vessels. 
Regulations  at  §  679.21(d)(8)  and 
(e)(3)(v)  provide  authority  to  close 


directed  fishing  for  non-pollock 
groundfish  for  AFA  catcher  vessels  once 
a  2002  PSC  limitation  listed  in  Table  16 
for  the  BSAI  is  reached.  PSC  that  is 
caught  by  AFA  catcher  vessels  while 
fishing  for  pollock  in  the  BSAI  will 
accrue  against  either  the  midwater 
pollock  or  the  pollock/ Atka  mackerel/ 
other  species  fishery  categories. 


TABLE  16.— 2002  AFA  CATCHER  VESSEL  (CV)  PROHIBITED  SPECIES  CATCH  (PSC)  SIDEBOARD  AMOUf^S^  FOR  THE 

BSAI 


PSC  species 


Target  fishery  category  ^  and  season 


Ratio  of  1995- 
1997  AFA.CV 
retained  catch 
to  total  re- 
tained catch 


2002  PSC 
Limit 


2002  AFA 

catcher  vessel 

PSC 

sktet>oard 


Halibut 


Red  King 
Zone  1  .. 


Crab 


C.  opilio  . 
COBLZV 


C.  bairdi 
Zone  1  .. 


C.  bans 
Zone  2  .. 


Pacifk:  cod  trawl 

Pacific  cod  hook-and-line  or  pot 
Yeltowfin  sole. 

Jan.  20— Apr.  1  „ 

Apr.  1— May  21  

May  21— June  30  - 

June  30— Dec.  31  

Rock  sole/flat,  sole/other  flatfish 

Jan.  20— Apr.  1  

Apr.  1 — June  30 

June  30— Dec.  31  

Turtx>t/Arrowtooth/Sat>lefish  ...... 

Rockfish  

Pollock/Atka  mackerel/Other  sp 

Pacific  cod  

Yeltowfin  sole 

Rock  sole/flat,  sole/other  flatfish 
Pollock/Atka  mackerel/Other  sp 

Pacific  cod  

Yellowfin  sole 

Rock  sole/flat,  sole/other  flatfish 
Pollock/Atka  mackerel/Other  sp 

Rockfish  5 

Turtxjt/Arrowtooth/Sablefish 

Pacific  cod  

Yeltowfin  sole 

Rock  sole/flat,  sole/ottier  flatfish 
Polkx:k/Atka  mackerel/Other  sp 

Pacifk:  cod  

Yellowfin  sole 

Rock  sole/flat,  sole/other  flatfish 
Pollock/Atka  mackerel/Other  sp 
Rockfish  


0.6183 
0.0022 

0.1144 
0.1144 
0.1144 
0.1144 

0.2841 
0.2841 
0.2841 
0.2327 
0.0245 
0.0227 
0.6183 
0.1144 
0.2841 
0.0227 
0.6183 
0.1144 
0.2841 
0.0227 
0.0245 
0.2327 
0.6183 
0.1144 
0.2841 
0.0227 
0.6183 
0.1144 
0.2841 
0.0227 
0.0245 


1.434 
775 

262 

195 

49 

380 

448 

164 

167 

0 

69 

232 

11,664 

16,664 

59,782 

1,615 

124.736 

2,776,981 

969.130 

72,428 

40.237 

40.238 

183.112 

340,844 

365.320 

17.224 

324,176 

1.788,459 

596.154 

27.473 

10,988 


887 
2 

22 

6 

43 

127 

47 

47 

0 

2 

5 

7.212 

1.906 

16.984 

37 

77.124 

317.687 

275,330 

1.644 

QttA 
sfDD 

9.363 

113,218 

38.993 

103,787 

391 

200.438 

204.600 

169,367 

624 

269 


^  Halibut  amounts  are  in  metric  tons  of  halitHit  mortality.  Crab  amounts  are  in  numbers  of  animals. 

^Target  fishery  categories  are  defined  in  regulatkm  at  § 679.21  (e)(3)(iv). 

3C.  opilio  Bycatch  Umitation  Zone.  Boundaries  are  defined  at  Figure  13  of  50  CFR  part  679. 
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«The  Council  at  its  December  2001  meeting  limited  red  king  crab  for  trawl  fisheries  within  the  RKCSS  to  35  percent  of  the  tptel  altocation  to 
the  rock  sotefllathead  sote/'other  flatfish"  fishery  category  (§  679.21  (e)(3)(ii)(B)).  "Other  flatfish"  for  PSC  monrtonng  includes  all  flatfish  species. 
except  for  Pacific  halibut  (a  prohibited  species),  Greenland  turbot.  rock  sole.  yeJIowfin  sole,  anowtooth  flounder. 

sfiie  Council  at  its  December  2001  meeting  apportioned  the  rockfish  PSC  amounts  from  June  30— December  31. 


2002  Sideboard  Directed  Fishing 
Closures 

Catcher/Processor  Sideboard  Closures 

The  Regional  Administrator  has 
determined  that  many  of  the  AFA 
catcher/processor  sideboard  amounts 
listed  in  Table  13  are  necessary  as 
incidental  catch  to  support  other 
anticipated  groimdfish  fisheries  for  the 
2002  fishing  year.  In  accordance  with 
§679,20(d)(lMiv),  the  Regional 
Administrator  establishes  these 
following  amoimts  as  directed  fishing 
allowances.  The  Regional  Administrator 
finds  that  many  of  these  directed  fishing 
allowances  will  be  reached  before  the 
end  of  the  year.  Therefore,  in 
accordance  with  §679.20{d)(l)(iii), 
NMFS  is  prohibiting  directed  fishing  by 
unrestricted  AFA  catcher/processors  for 
the  species  in  the  specified  areas  set  out 
in  Table  17. 


catcher  vessels  for  the  species  in  the 
specified  areas  set  out  in  Table  18. 

Table  18.— AFA  Catcher  Vessel 
Sideboard  Directed  Fishing  Clo- 
sures 1 

[These  closures  take  effect  12  Noon  A.L.T.. 
January  20,  2002.  These  closures  will  re- 
main in  effect  through  2400  hrs.  A.LT..  De- 
cember 31 ,  2002] 


Table  17.— AFA  Unrestricted 
Catcher/Processor  Sideboard 
Directed  Fishing  Closures.  ^ 

prhese  ctosures  take  effect  1200  HRS  A.LT.. 
January  20.  2002  arxj  remain  in  effect 
through  2400  HRS.  A.LT..  December  31. 
2002]  i 


Species 

Area 

Gear 
types 

Sablefish  trawl 

BSAI  

all. 

Greenland  turbot 

BSAI  

all. 

Arrowtooth  flounder 

BSAI  

all. 

Pacific  ocean  perch 

BSAI  

all. 

rtorthem  rockfish 

BSAI  

all. 

Shoftraker/Rougheye 

BSAI  

all. 

rockfish. 

Other  rockfish 

BSAI  

all. 

Squkl  

BSAI  

all. 

Other  species  

BSAI 

aH. 

1  Maximum  retainable  percentages  may  t>e 
found  in  Table  1 1  to  50  CFR  part  679. 

AFA  Catcher  Vessel  Sideboard  Closures 

The  Regional  Administrator  has 
determined  that  many  of  the  AFA 
catcher  vessel  sideboard  amounts  listed 
in  Table  15  are  necessary  as  incidental 
catch  to  support  other  anticipated 
groimdfish  fisheries  for  the  2002  fishing 
year.  In  accordance  with 
§  679.20{d)(l)(iv),  the  Regional 
Administrator  establishes  these  amounts 
as  directed  fishing  allowances.  The 
Regional  Administrator  finds  that  many 
of  these  directed  fishing  allowances  will 
be  reached  before  the  end  of  the  year. 
Therefore,  in  accordance  with 
§679.20(d)(l)(iii),  NMFS  is  prohibiting 
directed  fishing  by  non-exempt  AFA 


Species 

Area 

Gear 

Pacific  cod 

BSAI 

hook-and- 
line. 

pot.  j'g- 

Sablefish 

BSAI  

trawl. 

Atka  mackerel 

BSAI  

aH. 

Greenland  Turtrat  .... 

BSAI  

all. 

Anowtooth  flounder 

BSAI  

all. 

Pacific  ocean  perch 

BSAI  

all. 

Northem  rockfish 

BSAI  

all. 

Shortraker/rougheye 

BSAI  

all. 

rockfish. 

Other  rockfish  

BSAI  

all. 

SqukJ  

BSAI  

all. 

Other  species  

BSAI  

all. 

^  Maximum  retainable  percentages  may  be 
found  in  Table  1 1  to  50  CFR  part  679. 

Increase  in  the  Contribution  of 
Arrowtooth  Flounder  CDQ  to  the  CDQ 
Non-specific  Reserve 

Regulations  at  §  679.31(f)  establish  the 
CDQ  non-specific  reserve,  comprised  of 
15  percent  of  the  CDQ  resCTves  of 
arrowtooth  flounder  and  "other  species" 
(skates,  sharks,  sculpin,  and  octopus). 
These  species  are  taken  incidentally  in 
the  CDQ  fisheries.  A  CDQ  group  may 
request  that  NMFS  transfer  amounts  in 
its  CDQ  non-specific  reserve  back  into 
either  its  arrowtooth  flounder  or  "other 
species"  CDQ  categories  to  reduce  the 
possibility  that  the  catch  of  these 
species  would  limit  overall  CDQ  catch. 
Species  or  species  groups  that 
contribute  to  the  CDQ  non-specific 
reserve  are  low-valued  species  for 
which  no  target  fishery  currently  exists. 
These  species  have  an  adequate  buffer 
between  the  TAC  and  the  overfishing 
limit  (OFL). 

During  the  2002  harvest  specification 
process  for  the  BSAI  fisheries,  the 
Bering  Sea  pollock  TAC  was  set  at 
1.485,000  mt.  based  on  increases  to  the 
2002  pollock  ABC  and  OFL.  This  is  a  6 
percent  increase  over  the  2001  pollock 
TAC  of  1.400.000  mt.  The  total  BSAI 
TAC  for  all  groundfish  must  be 
maintained  within  a  required  optimum 
jrield  range  of  1.4  million  to  2.0  million 
mt.  In  order  to  stay  within  the  2.0 
million  mt  limit,  the  Council  often  sets 


the  TAC  for  a  particular  groundfish 
species  below  its  designated  ABC.  It 
selected  an  arrowtooth  flounder  TAC  of 
approximately  14  percent  of  the 
arrowtooth  flounder  2002  ABC  of 
113.000  mt.  This  means  that  the  amount 
of  the  arrowtooth  flounder  CDQ  reserve 
and  the  subsequent  contribution  of  this 
amotmt  to  the  CDQ  non-specified 
reserve  is  proportionately  decreased  for 
2002. 

During  the  first  3  years  of  the 
groimdfish  CDQ  fisheries,  the  CDQ  non- 
specific reserve  contained  sufficient 
amoimts  of  quota  to  support  the  bycatch 
needs  in  the  "other  species"  CDQ 
category.  Arrowtooth  flounder  was  the 
largest  contributor  to  the  non-specific 
reserve  in  1999  and  2000,  the  first 
complete  years  of  groimdfish  CDQ 
fishing.  For  these  years,  the  arrowtooth 
flounder  TAC  was  set  at  or  close  to  the 
acceptable  biological  catch  (ABC)  level. . 
However,  in  2001,  the  arrowtooth 
flounder  TAC  was  set  significantly  less 
than  the  arrowtooth  flounder  ABC.  This 
initiated  concern  among  CDQ  program 
participants  that  vessels  fishing  for 
groundfish  CDQ  would  catch  the  "other 
species"  CDQ  allocation  before  they 
fully  harvested  target  species  such  as 
pollock.  Pacific  cod,  sablefish,  and 
Greenland  turbot.  One  of  the  primary' 
reasons  they  cited  for  the  shortfall  in 
"other  species"  CDQ  was  the  reduction 
in  the  2001  arrowtooth  flounder  TAC. 
NMFS  regulations  limit  the  amount  of 
"other  species"  CDQ  available  to  each 
CDQ  group  and  prohibit  the  groups  from 
exceeding  their  allocations. 

At  its  April  2001  meeting,  the  Council 
stated  that  the  CDQ  non-specific  reserve 
was  "intended,  in  part,  to  provide 
adequate  'other  species'  quota  to  allow 
reasonable  CDQ  fisheries."  At  its  June 
2001  meeting,  the  Council  requested 
that  NMFS  adjust  the  contribution  of 
arrowtooth  flounder  CDQ  to  the  CDQ 
non-specific  reserve  from  15  percent  to 
50  percent  via  emergency  rulemaking. 
This  was  done  in  the  SSL/Harvest 
Specifications  interim  emergency  rule 
extension  on  July  17,  2001  (66  FR 
37167).  During  the  2002  BSAI 
groundfish  specification  setting  process, 
the  Coimcil  again  requested  that  NMFS 
amend  the  CDQ  non-specific  reserve  to 
increase  the  contribution  of  arrowtooth 
flounder  to  the  CDQ  non-specific 
reserve  bom  15  percent  of  the 
arrowtooth  flounder  CDQ  reserve  to  50 
percent  of  the  arrowtooth  flounder  CDQ 
reserve  for  2002. 
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In  response  to  the  Council's  request, 
NMFS  is  amending  the  CDQ  non- 
specific reserve  to  increase  the 
contribution  of  arrowtooth  flounder  to 
the  CDQ  non-specific  reserve  from  15 
percent  of  the  arrowtooth  flounder  CDQ 
reserve  to  50  percent  of  this  reserve  for 
2002.  This  increase  will  allow  CDQ 
groups  to  transfer  additional  quota  bom 
the  CDQ  non-specific  reserve  to  the 
"other  species"  CDQ  account  to  reduce 
the  possibility  that  the  incidental  catch 
of  "other  species"  would  prevent  the 
CDQ  groups  from  fully  harvesting  their 
target  species  allocations. 

The  maximum  amount  of  "other 
species"  available  for  harvest  in  the 
combined  CDQ  and  non-CDQ  fisheries 
is  the  aggregate  amount  of  the  following 
components:  The  open  access  ITAC 
(26,201  mt).  the  CDQ  reserve  (2.312  mt). 
and  the  current  amoimt  of  arrowtooth 
flounder  in  the  CDQ  non-specific 
reserve  that  could  be  released  to  the 
"other  species"  category  (180  mt).  The 
sum  of  these  components  is  28.693  mt. 
If  50  percent  (600  mt)  of  the  arrowtooth 
flounder  CDQ  reserve  is  moved  to  the 
non-specific  CDQ  reserve  and 
subsequently  released  to  the  "other 
species"  CDQ  category,  the  revised  total 
amount  of  "other  species"  available  for 
harvest  in  the  combined  open  access 
and  CDQ  fisheries  would  increase  to 
29,113  mt.  This  is  420  mt  more  than  the 
currently  available  total  "other  species" 
amount  of  28,693  mt.  However,  Uie 
increase  in  the  overall  amount  of  "other 
species"  available  for  harvest  via 
transfers  from  the  CDQ  non-specific 
reserve  is  still  less  than  the  combined 
CDQ  and  non-CDQ  fisheries  2002  "other 
species"  TAC  of  30,825  mt  and  will  not 
likely  result  in  the  total  catch  of  "other 
species"  exceeding  the  2002  "other 
species"  TAC.  NMFS  has  determined 
that  the  TAC,  ABC,  and  OFL  controls 
associated  with  both  the  "other  species" 
and  arrowtooth  flounder  species 
categories  are  not  compromised  by  this 
action.  Even  after  adjusting  the 
contribution  of  arrowtooth  flounder  to 
the  CDQ  non-specific  reserve,  the  total 
permissible  catch  of  "other  species"  and 
arrowtooth  flounder  in  both  the  CDQ 
and  non-CDQ  groundfish  fisheries 
remains  below  the  initially 
recommended  TAC  for  each  species. 
The  2002  ABC  and  OFL  thresholds  are 
not  impacted,  since  this  action  does  not 
adjust  permissible  overall  catch  levels  to 
the  extent  that  they  approach  the  ABC 
or  OFL  for  either  species.  The  aggregate 
amount  of  groundfish  allocated  to  the 
CDQ  sector  will  remain  the  same  even 
with  this  increased  contribution  of 
arrowtooth  flounder  to  the  CDQ  non- 
specific reserve,  and  the  CDQ  sector  will 


still  be  constrained  by  existing 
prohibitions  against  exceeding  specific 
CDQ  amounts. 

Gulf  of  Alaska 

The  SSC  adopted  the  OFL 
recommendations  from  the  Plan  Team, 
which  were  provided  in  the  November 
2001  GOA  SAFE  report  (See  ADDRESSES) 
for  all  groundfish  species  categories. 
The  SSC  also  adopted  the  ABC  and  area 
apportionment  recommendations  from 
the  Plan  Team,  which  were  provided  in 
the  GOA  SAFE  report,  for  all  of  the 
groundfish  species  categories. 

The  AP  adopted  the  SSC's  OFL  and 
ABC  recommendations  and  developed 
TAC  reconunendations  for  all  species. 
The  Council  adopted  the  AP's  OFL, 
ABC,  and  TAC  reconunendations  for  all 
species. 

The  SSC's,  AP's  and  Council's 
reconunendation  for  the  method  of 
apportioning  the  sablefish  ABC  among 
management  areas  includes  commercial 
fishery  as  well  as  survey  data,  as  in 
2001 .  NMFS  stock  assessment  scientists 
believe  that  the  use  of  unbiased 
commercial  fishery  data  reflecting 
catch-per-unit  effort  provides  a 
desirable  input  for  stock  distribution 
assessments.  The  use  of  commercial 
fishery  data  is  evaluated  annually  to 
assure  that  unbiased  information  is 
included  in  stock  distribution  models. 
The  Coimcil's  recommendation  for 
sablefish  area  apportionments  also  takes , 
into  account  the  prohibition  on  the  use 
of  trawl  gear  in  the  Southeast  Outside 
(SEO)  District  of  the  Eastern  GOA  and 
makes  available  5  percent  of  the 
combined  Eastern  GOA  sablefish  ABCs 
to  trawl  gear  for  use  as  incidental  catch 
in  other  directed  groundfish  fisheries  in 
the  West  Yakutat  (WYK)  District. 

The  AP  and  Council  recommended 
that  the  ABC  for  Pacific  cod  in  the  GOA 
be  apportioned  among  regulatory  areas 
based  on  the  three  most  recent  NMFS 
summer  trawl  surveys  conducted  in 
1996,  1999,  and  2001.  As  in  previous 
years,  the  Plan  Team.  SSC.  and  Council 
recommended  that  total  removals  of 
Pacific  cod  bom  the  GOA  not  exceed 
ABC  reconunendations.  Accordingly, 
the  Council  reconunended  that  the 
TACs  be  adjusted  downward  bom  the 
ABCs  by  amounts  equal  to  the  2002 
guideline  harvest  levels  (GHL) 
established  for  Pacific  cod  by  the  State 
of  Alaska  for  the  State-managed  fishery. 
The  effect  of  the  State's  GHL  on  the 
Pacific  cod  TAC  is  discussed  in  greater 
detail  below. 

The  Council's  recommended  ABCs 
are  listed  in  Table  19-  These  amounts 
reflect  harvest  amounts  that  are  less 
than  the  specified  overfishing  amounts. 
The  sum  of  2002  ABCs  for  all  assessed 


groundfish  is  394.780  mt,  which  is 
lower  than  the  2001  ABC  total  of 
447.710  mt. 

2002  GOA  Harvest  Specifications     * 

Specifications  of  TAC  and  Reserves 

The  Council  recommended  that  TACs 
be  set  equal  to  ABCs  for  pollock,  deep- 
water  flatfish,  rex  sole,  sablefish, 
shortraker  and  rougheye  rockfish, 
northem  rockfish.  Pacific  Ocean  perch, 
pelagic  shelf  rockfish,  thomyhead 
rockfish,  demersal  shelf  rockfish,  and 
Atka  mackerel.  The  Council 
recommended  TACs  be  set  less  than  the 
ABCs  for  Pacific  cod.  flathead  sole, 
shallow-water  flatfish,  arrowtooth 
flounder,  and  other  rockfish. 

The  TAC  for  pollock  in  the  combined 
W/C/WYK  area  of  the  GOA  has 
decreased  from  89,415  mt  in  2001  to 
51.790  mt  in  2002.  The  2002  TAC  in  the 
SEO  District  of  the  Eastern  GOA  is 
unchanged  from  2001  at  6.460  mt.  The 
apportionment  of  annual  pollock  TAC 
among  the  Western  and  Central 
Regulatory  Areas  of  the  GOA  reflects  the 
seasonal  biomass  distribution  and  is 
discussed  in  greater  detail  below. 

Under  this  emergency  interim  rule, 
the  annual  pollock  TAC  in  the  Western 
and  Central  Regulatory  Areas  of  the 
GOA  is  divided  into  four  equal  seasonal 
apportionments.  Twenty-five  percent  of 
the  annual  TAC  in  the  Western  and 
Central  Regulatory  Areas  of  the  GOA  is 
apportioned  to  the  A  season  (January  20 
through  February  25).  the  B  season 
(March  10  through  May  31).  the  C 
season  (August  25  through  September 
15),  and  the  D  season  (October  1 
through  November  1)  in  Statistical 
Areas  610,  620,  and  630  of  the  GOA 
(§679.23(d)(3)(i)  through  (iv)).  The 
derivation  of  the  seasonal 
apportionment  amounts  in  these  areas  is 
discussed  below. 

The  2002  Pacific  cod  TAC  is  aHected 
by  the  State's  developing  fishery  for 
Pacific  cod  in  State  waters  in  the  Central 
and  Western  GOA,  as  well  as  Prince 
William  Sound  (PWS).  The  SSC,  AP, 
and  Council  recommended  that  the  sum 
of  all  State  and  Federal  water  Pacific 
cod  removals  should  not  exceed  the 
ABC.  Accordingly,  the  Council 
recommended  that  the  Pacific  cod  TAC 
be  reduced  from  ABC  levels  to  account 
for  State  GHLs  in  each  regulatory  area 
of  the  GOA  so  that  the  TAC  for  (1)  The 
Eastern  GOA  is  lower  than  the  ABC  by 
864  mt,  (2)  the  Central  GOA  is  lower 
than  the  ABC  by  6,890  mt,  and  (3)  the 
Western  GOA  is  lower  than  the  ABC  by 
5,616  mt.  These  amounts  reflect  the  sum 
of  State's  2002  GHLs  in  these  areas 
which  are  25  percent,  21.75  percent, 
and  25  percent  of  the  Eastern,  Central, 
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and  Western  GOA  ABCs,  respectively. 
These  percentages  are  imchanged  from 

2001. 

NMFS  is  also  establishing  seasonal 
apportionments  of  the  aimud  Pacific 
cod  TAG  in  the  Western  and  Central 
Regulatory  Areas  at  60  percent  of  the 
aimual  TAG  for  the  January  1  through 
June  10  A  season  for  nontrawl  gear  and 
January  20  through  June  10  A  season  for 
trawl  gear.  40  percent  of  the  annual  TAG 
is  allocated  to  the  B  season.  For 
nontrawl  gear,  the  B  season  extends 


from  September  1  through  December  31 
and  for  trawl  gear  the  B  seasons  extends 
from  Septeml^r  1  through  November  1. 
These  seasonal  apportionments  of  the 
annual  Pacific  cod  TAG  are  discussed  in 
greater  detail  below. 

The  FMP  specifies  that  the  amount  for 
the  "other  species"  category  is 
calculated  as  5  percent  of  the  combined 
TAG  amounts  for  target  species.  The 
2002  GOA- wide  "other  species"  TAG  is 
11,330  mt,  which  is  5  percent  of  the 
sum  of  the  combined  TAG  amounts 


(226,560  mt)  for  the  assessed  target 
species.  The  sum  of  the  TAGs  for  all 
GOA  groimdfish  is  237,890  mt,  which  is 
within  the  OY  range  specified  by  the 
FMP.  The  sum  of  the  2002  TAGs  is 
lower  than  the  2081  TAG  sum  of 
285,994  mt.  NMFS  has  reviewed  the 
Goimcil's  recommended  TAG 
specifications  and  apportionments  and 
hereby  approves  these  specifications 
under  §679.20(c)(3){ii).  The  2002  ABGs, 
TAGs,  and  OFLs  are  shown  in  Table  19. 


TABLE  19—2002  ABCS,  TACs,  AND  Overfishing  Levels  of  Groundfish  for  the  Western/Central/West 
Yakutat  (W/C/WYK),  Western  (W).  Central  (C),  Eastern  (E)  Regulatory  Areas,  and  in  the  West  Yakutat 
(WYK),  Southeast  Outside  (SEO),  and  Gulf-Wide  (GW)  Districts  of  the  Gulf  of  Alaska 

I  [Values  are  in  metric  tons] 


Species 

Pollock  2. 

Shumagin ♦ 

Chirikof i. 

Kodiak i 

WYK i 

Subtotal I 

SEO  f 

Total ; 

Pacific  cod  3. 


Total 

Flatfish  (deep-water)* 


Total 
Rex  sole* 


Area^ 


Total 
Flathead  sole 


Total 
Flatfish  (shallow-water)* I 


Total 

Arrowtooth  flounder 


Total 
Sabiefish^  


Subtotal 


Total 

Padfk:  ocean  perch' 


(610) 

(620) 

(630) 

(640)  

W/C/WYK 
(650)  

W  

C 

E 

vi 

C 

WYK  

SEO 

W  ........... 

C 

WYK  

SEO 

W 

C 

WYK  

SEO 

w" 

C 

WYK  

SEO 

W 

C 

WYK  

SEO 

W 

C 

WYK  

SEO 

E 

w  Z'"Z 

C 


ABC 


17,730 

23,045 

9,850 

1.165 

51.790 

6.460 


58.250 

22.465 

31.680 

3.455 


57.600 

180 

2.220 

1.330 

1.150 


4,880 
1.280 
5.540 
1.600 
1.050 


9.470 

9.000 

11.410 

1.590 

690 


22.690 

23.550 

23.080 

1.180 

1.740 


49,550 

16,960 

106,580 

17,150 

5,570 


146,260 
2,240 
5,430 
1,940 
3,210 
5,150 


12,820 
2,610 
8,220 


TAC 


17.730 

23,045 

9,850 

1.165 

51,790 

6.460 


58.250 

16,849 

24,790 

2.591 


44.230 

180 

2.220 

1,330 

1.150 


Overfishing 


4,880 
1,280 
5,540 
1,600 
1,050 


9,470 
2,000 
5,000 
1.590 
690 


9.280 
4,500 
13,000 
1.180 
1.740 


20.420 
8.000 

25.000 
2.500 

"2.500 


38.000 
2.240 
5.430 
1,940 
3,210 
5.150 


12,820 
2,610 
8.220 


75.480 
8.610 


84.090 


77.100 


6.430 


12.320 


29.530 


61.810 


171,060 


19,350 
3.110 
9.760 
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Table  19.— 2002  ABCs,  TACs,  and  Overfishing  Levels  of  Groundfish  for  the  Western/CentralWest 
Yakutat  (W/C/WYK),  WESTERh^(W),  Central  (C),  Eastern  (E)  Regulatory  Areas,  and  in  the  West  Yakutat 
(WYK),  Southeast  Outside  (SEO),  and  Gulf-Wide  (GW)  Districts  of  the  Gulf  of  Alaska— Continued 

[Values  are  in  metric  tons] 


Species 

Area' 

ABC 

TAC 

Overfishing 

WYK  

SEO 

E  

780 
1.580 

780 
1.580 

Subtotal 

2,800 

Total 

13.190 
220 
840 
560 

13,190 
220 
840 
560 

15,670 

Short  raker/rougheye^  

W  

C 

E 

Total y 

1,620 

90 

550 

260 

4.140 

1,620 

90 

*   550 

150 

200 

2,340 

Other  rockfish  9-10 

■ 

W 

C 

WYK  

SEO... 

Total 

5,040 
810 

4,170 
N/A 

990 

eoo 

4,170 
N/A 

6,610 

Northern  Rockfish  10^2 ....' 

W ; :. 

c : 

E 

Total 

4,980 
510 

3,480 
640 
860 

4.980 
510 

3,480 
640 
860 

5.910 

Pelagic  shelf  rockfish  ^a  

w '.. 

c : 

WYK  

SEO 

/ 

Total :.. 

5.490 
360 
840 
790 

5,490 
360 
840 
790 

8.220 

Thomyhead  rockfish 

w 

c 

E 

Total 

1,990 
350 
600 

'5  N/A 

1.990 

aso 

600 
11,330 

2,330 

Demersal  shelf  rockfish '^  

Atka  mackerel 

Other  species  ^*  

SEO 

GW  

GW  

480 
6,200 

t^A 

TotaPe  

394,780 

■ 

237.890 

509.450 

'  Regulatory  areas  and  districts  are  defined  at  §  679.2. 

2  Pollock  is  apportioned  in  the  Western/Central  Regulatory  areas  among  three  statistical  areas  During  the  A  and  B  seasons  the  apportionment 
is  t)ased  on  the  relative  distribution  of  pollock  biomass  at  23  percent,  68  percent,  and  9  percent  in  Statistical  Areas  610.  620,  and  630  respec- 
tively: During  the  C  and  D  seasons  pollock  is  apportioned  based  on  the  relative  distribution  of  pollock  biomass  at  47  percent.  23  percent,  and  30 
percent  in  Statistical  Areas  610.  620,  and  630  respectively.  These  seasonal  apportionments  are  shown  In  Table  21.  In  the  West  Yakutat  and  the 
Southeast  Outside  Districts  of  the  Eastem  Regulatory  Area  the  annual  pollock  TAC  Is  not  divided  Into  seasonal  allowances. 

3  The  annual  Pacific  cod  TAC  is  apportk>ned  60  percent  to  an  A  season  and  40  percent  to  a  B  season  in  the  Western  and  Central  Regulatory 
Areas  of  the  GOA,  Paclfk:  cod  is  allocated  90  percent  for  processing  by  the  inshore  component  and  10  percent  for  processing  by  ttie  offshore 
component.  Seasonal  apportionments  and  component  allocations  of  TAC  are  shown  in  Table  22.  .    . 

*"Deep  water  flatfish"  means  Dover  sole,  Greenland  turtwt,  and  deepsea  sole. 

s  "Shallow  water  flatfish"  means  flatfish  not  including  "deep  water  flatfish,"  flatfiead  sole,  rex  sole,  or  an-owtooth  flounder. 

^Sablefish  is  allocated  to  trawl  and  hook-and-line  gears  (Table  20). 

^  "Pacific  ocean  perch"  means  Sebastes  alutus. 

8  "Shortraker/rougheye  rockfish"  means  Sebastes  borealis  (shortraker)  and  S.  aleutianus  (rougheye). 

9  "Other  rockfish"  in  the  Western  and  Central  Regulatory  Areas  and  in  the  West  Yakutat  District  means  skDpe  rockfish  and  demersal  shelf  rock- 
fish. The  category  "other  rockfish"  in  the  Southeast  Outside  District  means  Slope  rockfish. 

10 "Slope  rockfish"  means  Sebastes  aurora  (aurora),  S.  melanostomus  (blackgill),  S.  paucispinis  (bocaccio).  S.  goodei  (chilipepper).  S.  crameri 
(darid}k>tch),  S.  ekmgatus  (greenstriped),  S.  variegatus  (hariequin),  S.  w/7son/  (pygmy),  S.  babcxxki  (redbanded),  S.  proriger  (redstripe),  S. 
zacentrus  (sharpchin),  S.  iordani  (shortbelly),  S.  brevispinis  (silvergrey),  S.  diploproa  (splitnose),  S.  saxicola  (stripetail),  S.  miniatus  (verniilkw), 
and  S.  reedi  (yelk>wmouth).  In  the  Eastem  GOA  only,  "slope  rockfish"  also  includes  northern  rockfish,  S.  polyspinous. 

11  "Demersal  shelf  rockfish"  means  Sebastes  pinniger  (canary),  S.  nebulosus  (china),  S.  caurinus  (copper),  S.  maliger  (quillback),  S. 
hetvomaculatus  (rosethom),  S.  nigrodnctus  (tiger),  and  S.  ruberrimus  (yelloweye). 

^'  "Northern  rockfish"  means  ^bastes  polyspinis. 

'^"Pelagk:  shelf  rockfish"  means  Sebastes  ciliatus  (dusky),  S.  entorrtelas  (widow),  and  5.  flavidus  (yellowtail). 

■"*  "Other  species"  means  sculpins,  shartts,  skates,  squid,  and  octopus.  The  TAC  for  "other  species"  equals  5  percent  of  the  TACs  of  assessed 
target  species. 

's  N/A  means  not  applk:abie. 

'6  The  total  ABC  is  the  sum  of  the  ABCs  for  assessed  target  species. 
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Apportionment  of  Reserves 

Regulations  implementing  the  FMP 
require  20  percent  of  each  TAC  for 
pollock.  Pacific  cod,  flatfish,  and  the 
"other  species"  category  be  set  aside  in 
reserves  for  possible  apportionment  at  a 
later  date  {§  679.20(b)(2)).  In  2001, 
NMFS  reapportioned  all  of  the  reserves 
in  the  final  harvest  specifications. 
Between  1997  and  2000,  NMFS  retained 
the  Pacific  cod  reserve  to  provide  for  a 
management  buffer  to  account  for 
excessive  fishing  effort  and  incomplete 
or  late  catch  reporting.  NMFS  believes 
this  is  no  longer  necessary  as  estimates 
of  catch  and  incidental  catch  needs  in 
other  directed  fisheries  have  improved 
in  recent  years.  For  2002,  NMFS  has 
reapportioned  all  of  the  reserve  for 
pollock.  Pacific  cod,  flatfish,  and  "other 


species".  Specifications  of  TAC  shown 
in  Table  19  reflect  apportionment  of 
reserve  amoiuits  for  these  species  and 
species  groups. 

Allocations  of  the  Sablefish  TACs  to 
Vessels  Using  Hook-and-Line  and  Tmwl 
Gear 

Under  §679.20(a)(4)(i)  and  (ii), 
sablefish  TACs  for  each  of  the  regulatory 
areas  and  districts  are  allocated  to  hook- 
and-line  and  trawl  gear.  In  the  Western 
and  Central  Regulatory  Areas,  80 
percent  of  each  TAC  is  allocated  to 
hook-and-line  gear  and  20  percent  of 
each  TAC  is  allocated  to  trawl  gear.  In 
the  Eastern  Regulatory  Area,  95  percent  * 
of  the  TAC  is  allocated  to  hook-and-line 
gear  and  5  percent  is  allocated  to  trawl 
gear.  The  trawl  gear  allocation  in  the 
Eastern  Regulatory  Area  may  only  be 


used  to  support  incidental  catch  of 
sablefish  in  directed  fisheries  for  other 
target  species.  In  recognition  of  the 
trawl  ban  in  the  SEO  District  of  the 
Eastern  Regulatory  Area,  the  Council 
recommended  that  5  percent  of  the 
combined  Eastern  GOA  sablefish  be 
allocated  to  trawl  gear  in  the  WYK 
District  and  the  remainder  to  vessels 
using  hook-and-line  gear.  In  the  SEO 
District,  100  percent  of  the  sablefish 
TAC  is  allocated  to  vessels  using  hook- 
and-line  gear.  This  recommendation 
results  in  an  allocation  of  258  mt  to 
trawl  gear  and  1,682  mt  to  hook-and- 
line  gear  in  the  WYK  District  and  3,210 
mt  to  hook-and-line  gear  in  the  SEO 
District.  Table  20  shows  the  allocations 
of  the  2002  sablefish  TACs  between 
hook-and-line  gear  and  trawl  gear. 


Table  20.— 2002  Sablefish  TAC  Specifications  in  the  Gulf  of  Alaska  and  Allocations  Thereof  to  Hook-and- 
Line  AND  Trawl  Gear 

[Values  are  in  metric  tons] 


Area/District 


Westem ». 

Centfal ». 

West  Yakutat 

Souttieast  Outside  ,..i. 

Total 1. 


TAC 


2,240 
5,430 
1.940 
3.210 


12,820 


Hook-and-line 
apportionment 


1,792 
4,344 
1,682 
3,210 


11,028 


Trawl  appor- 
tionment 


448 

1,086 

258 

0 


1,792 


Apportionments  of  Pollock  TAC  Among 
Seasons  and  Regulatory  Areas,  and 
Allocations  for  Processing  by  Inshore 
and  Offshore  Components 

In  the  GOA,  pollock  is  apportioned  by 
season  and  area,  and  is  further  allocated 
for  processing  by  inshore  and  offshore 
components.  Under  this  emergency 
intmm  rule  implementing  Steller  sea 
lion  protection  measures  for  2002,  the 
annual  pollock  TAC  specified  for  the 
Westem  and  Central  Regulatory  Areas  of 
the  GOA  is  apportioned  into  foiu  equal 
seasonal  allowances  of  25  percent 
(§679.20(a)(5)(ii)(C)).  As  established  by 
§  679.23(d)(3),  the  A,  B,  C,  and  D  season 
allowances  are  available  from  January 
20  through  February  25,  from  March  10 
through  May  31,  from  August  25 
through  September  15,  and  from 
October  1  through  November  1, 
respectively. 

Pollock  TACs  in  the  Westem  and 
Central  Regulatory  Areas  of  the  GOA  in 
the  A  and  B  seasons  are  apportioned 
among -Statistical  Areas  610,  620,  and 
630  in  proportion  to  the  distribution  of 
pollock  biomass  as  determined  by  a 
composite  of  NMFS  winter  surveys  and 
in  the  C  and  D  seasons  in  proportion  to 
the  distribution  of  pollock  biomass  as 


determined  by  the  four  most  recent 
NMFS  summer  surveys.  Within  any 
fishing  year,  underage  or  overage  of  a 
seasonal  allowance  may  be  added  to  or 
subtracted  from  subsequent  seasonal 
allowances  in  a  manner  to  be 
determined  by  the  Regional 
Administrator,  Alaska  Region,  NMFS, 
provided  that  the  siun  of  the  revised 
seasonal  allowances  does  not  exceed  30 
percent  of  the  annual  TAC 
apportionment  for  the  Central  and 
Western  Regulatory  Areas  in  the  GOA 
(§  679.20(a)(5)(ii)(C)).  For  2002,  30 
percent  of  the  annual  TAC  for  the 
Central  and  Westem  Regulatory  Areas  is 
15,187  mt.  For  2002,  the  Regional 
Administrator  has  determined  that 
within  each  area  for  which  a  seasonal 
allowance  is  established,  any  overage  or 
underage  of  harvest  at  the  beginning  of 
the  next  season(s)  shall  be  subtracted 
from  or  added  to  the  following  season 
provided  that  the  resulting  sum  of 
seasonal  allowances  in  the  Central  and 
Westem  Regulatory  Areas  does  exceed 
15,187  mt  in  any  single  season.  The 
WYK  and  SEO  District  pollock  TACs  of 
1,165  mt  and  6,460  mt,  respectively,  are 
not  allocated  seasonally. 


Regulations  at  §  679.20(a)(6)(ii) 
require  that  100  percent  of  the  pollock 
TAG  in  all  regulatory  areas  and  all 
seasonal  allowances  thereof  be  allocated 
to  vessels  catching  pollock  for 
processing  by  the  inshore  component 
after  subtraction  of  amoimts  that  are 
projected  by  the  Regional  Administrator 
to  be  caught  by,  or  delivered  to,  the 
offshore  component  incidental  to 
directed  fishing  for  other  groimdfish 
species.  The  amoimt  of  pollock 
available  for  harvest  by  vessels 
harvesting  pollock  for  processing  by  the 
offshore  component  is  that  amount 
actually  taken  as  bycatch  during 
directed  fishing  for  groimdfish  species 
other  than  pollock,  up  to  the  maximum 
retainable  bycatch  amounts  allowed 
under  regulations  at  §  679.20(e)  and  (f). 
At  this  time,  these  bycatch  amounts  are 
unknown  and  will  be  determined 
during  the  fishing  year. 

The  seasonal  biomass  distribution  of 
pollock  in  the  Westem  and  Central 
GOA,  area  apportionments,  and 
seasonal  apportionments  for  the  A,  B,  C, 
and  D  seasons  are  summarized  in  Table 
21,  except  that  amounts  of  pollock  for 
processing  by  the  inshore  and  offshore 
component  are  not  shown. 


Federal  Register / Vol.  67,  No.  5 /Tuesday,  January  8,  2002 /Rules  and  Regulations 


989 


Table  21  .—Distribution  of  Pollock  in  the  Central  and  Western  Regulatory  Areas  of  the  Gulf  of  Alaska; 
Seasonal  Biomass  Distribution,  Area  Apportionments;  and  Seasonal  /Allowances  of  Annual  TAC  in  2002 

[Values  are  in  mt] 


Area 


Season^ 


A 
B 
C 
D 


Annual  Total 


Shumagin 

(Area  610) 

(biomass  dis- 

tritxjtion  2) 


2,916  (23%) 
2.916  (23%) 
5.949  (47%) 
5,949  (47%) 


17.730 


Chirikof  (Area 

620)  (biomass 

distributk>n) 


Kodiak  (Area 

630)  (biomass 

distritxjtion) 


8.618  (68%) 
8,618  (68%) 
2,905  (23%) 
2,904  (23%) 


23.045 


1.122(9%)  .. 
1,122'(9%)  .. 
3,803  (30%) 
3.803  (30%) 


9.850 


Total  (tHomass 
distributk>n) 


12.656  (100%) 

12.656  (100%) 

12.657  (100%) 
12,656  (100%) 


50.625 


'  These  emergency  interim  regulations  for  polkwk  in  ttie  GOA  which  specify  A  and  B  season  dates  and  harvest  limitations,  expires  July  8. 
2002.  before  the  C  and  D  seasons  are  scheduled  to  begin.  Therefore,  the  C  and  D  seasons  are  not  authorized  unless  either  this  emergency  rule 
is  extended,  or  proposed  and  final  rulemaking  is  completed. 

2  Biomass  distribution  is  rounded  to  the  nearest  1%. 


Seasonal  Apportionments  of  Pacific  Cod 
TAC  and  Allocations  for  Processing  of 
Pacific  Cod  TAC  Between  Inshore  and 
Offshore  Components 

As  described  in  Part  I  above.  Pacific 
cod  fishing  is  divided  into  two  seasons 
in  the  Westem  and  Central  Regulatory 
Areas  of  the  GOA.  The  A  season  begins 
on  January  1,  2002,  and  ends  on  June 
10,  2002,  for  nontrawl  gear  and  begins 
on  January  20,  2002,  and  ends  on  Jime 
10,  2002,  for  trawl  gear.  The  B  season 
begins  on  September  1,  2002,  for  all  gear 
types  and  ends  on  December  31,  2002, 
for  nontrawl  gear  and  November  1, 
2002,  for  trawl  gear.  After  subtraction  of 
incidental  catch,  60  percent  and  40 
percent  of  the  annual  TAC  will  be 
available  for  harvest  during  the  A  and 
B  seasons,  respectively,  and  will  be 


apportioned  between  the  inshore  and 
offshore  processing  components  as 
provided  in  §  679.20(a)(6)(iii).  Directed  , 
fishing  for  Pacific  cod  between  the  A 
and  the  B  seasons  is  closed  and 
fishermen  participating  in  other 
directed  fisheries  may  retain  Pacific  cod 
up  to  the  maximum  retainable  bycatch 
amounts  allowed  under  regulations  at 
§  679.20(e)  and  (f).  The  time  of  day  of 
all  openings  and  closures  of  fishing 
seasons,  other  than  the  beginning  and 
ending  of  the  calender  fishing  year,  is 
1200  hours,  A.l.t.  For  purposes  of 
clarification,  NMFS  points  out  that  the 
A  season  and  the  B  season  Pacific  cod 
fishery  dates  differ  from  those  of  the  A, 
B.  C.  and  D  seasons  for  the  pollock 
fisheries.  Any  overage  or  underage  of 
Pacific  cod  harvest  from  the  A  season 
shall  be  subtracted  bom  or  added  to  the 


subsequent  B  season.  Any  incidental 
catch  of  Pacific  cod  after  the  A  season 
closes  will  be  subtracted  from  the  B 
season. 

Regulations  at  §679.20(a)(6)(iii) 
require  that  the  TAC  apportionment  of 
Pacific  cod  in  all  regulatory  areas  be 
allocated  to  vessels  catching  Pacific  cod 
for  processing  by  the  inshore  and 
offshore  components.  Ninety  percent  of 
the  Pacific  cod  TAC  in  each  regulatory 
area  is  allocated  to  vessels  catching 
Pacific  cod  for  processing  by  the  inshore 
component.  The  remaining  10  percent 
of  the  TAC  is  allocated  to  vessels 
catching  Pacific  cod  for  processing  by 
the  offshore  component.  These  seasonal 
apportionments  and  allocations  of  the 
Pacific  cod  TAC  for  2002  are  shown  in 
Table  22. 


Table  22.— 2002  Seasonal  Apportionments  and  Allocation  of  Pacific  cod  TAC  Amounts  in  the  Gulf  of 
Alaska;  Allocations  for  Processing  by  the  Inshore  and  Offshore  Components 

[Values  are  in  mt] 


Regulatory  area 


Westem 

A  Season  (60%) 
B  Season  (40%) 

Central 

A  Season  (60%) 
B  Season  (40%) 
Eastern 

Total 


TAC 


16.849 

10.109 

6.740 

24,790 

14.874 

9,916 

2,591 


44.230 


Component  Alkxation 


Inshore  (90%) 


15.164 
9.096 
6.066 
22.311 
13,387 
8.924 
2.332 


39,807 


Offshore 
(10%) 


1.685 

1.011 

674 

2.479 

1.487 

992 

259 


4.423 


Pacific  Halibut  PSC  Mortality  Limits 

Under  §  679.21(d),  annual  Pacific 
halibut  PSC  limits  are  established  and 
apportioned  to  trawl  and  hook-and-line 
gear  and  may  be  established  for  pot  gear. 


As  in  2001,  the  Coimcil  recommended 
that  pot  gear,  jig  gear,  and  the  hook-and- 
line  sablefish  fishery  be  exempted  from 
the  non-trawl  halibut  limit  for  2002.  The 
Coimcil  recommended  these 
exemptions  because  of  the  low  halibut 


bycatch  mortality  experienced  in  the  pot 
gear  fisheries  (4  mt  in  2001)  and  because 
of  the  1995  implementation  of  the 
sablefish  and  halibut  Individual  Fishing 
Quota  program,  which  allows  legal- 
sized  halibut  to  be  retained  in  the 


V^A^. 
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sablefish  fishery.  Halibut  mortality  for 
the  jig  gear  fleet  cannot  be  estimated 
because  these  vessels  do  not  carry 
observers.  However,  halibut  mortality  is 
assumed  to  be  very  low  given  the  small 
amount  of  groundfish  harvested  by  this 
gear  type  (336  mt  in  2001)  and  the 
assumed  high  siuvival  rate  of  any 
halibut  that  are  incidentally  taken  and 
released. 

As  in  2001,  the  Council  recommended 
a  hook-and-ljne  halibut  PSC  mortality 
limit  of  300  mt.  Ten  mt  of  this  limit  are 
apportioned  to  the  demersal  shelf 
rockfish  fishery  in  the  Southeast 
Outside  District.  The  fishery  is  defined 
at  §  679.21(d)(4)(iii)(A)  and  historically 
has  heen  apportioned  this  amount  in 
recognition  of  its  small  scale  harvests. 
Observer  data  are  not  available  to  verify 
actual  bycatch  amounts  given  that  most 
vessels  are  less  than  60  ft  (13.5  m)  LOA 
and  are  exempt  from  observer  coverage. 
The  remainder  of  the  PSC  limit  is 
seasonally  apportioned  among  the  non- 
sablefish  hook-and-line  gear  fisheries  as 
shown  in  Table  23. 

The  Coimcil  continued  to  recommend 
a  trawl  halibut  PSC  mortality  limit  of 
2,000  mt  for  2002.  The  PSC  limit  has 
remained  unchanged  since  1989. 
Regulations  at  §679.21(d)(3)(iii) 
authorize  separate  apportionments  of 
the  trawl  halibut  PSC  limit  between 
trawl  fisheries  for  deep-water  and 
shallow- water  species.  Regulations  at 
§  679.21(d)(5)  authorize  seasonal 
apportionments  of  halibut  PSC  limits. 

NMFS  concurs  in  the  Council's 
recommendations  described  above  and 
listed  in  Table  23.  The  following  types 
of  information  as  presented  in,  and 
summarized  from,  the  current  SAFE 
report,  or  as  otherwise  available  from 
NMFS,  ADF&G,  the  International  Pacific 
Halibut  Commission  (IPHC),  or  public 
testimony  were  considered: 

(A)  Estimated  Halibut  Bycatch  in  Prior 
Years 

The  best  available  information  on 
estimated  halibut  bycatch  is  data 
collected  by  observers  during  2001.  The 
calculated  halibut  bycatch  mortality  by 
trawl,  hook-and-line,  and  pot  gear 
through  December  7,  2001,  is  2,205  mt, 
286  mt,  and  4  mt,  respectively,  for  a 
total  halibut  mortality  of  2,495  mt. 

Halibut  bycatch  restrictions 
seasonally  constrained  trawl  gear 
fisheries  during  the  2001  fishLig  year. 
Trawling  for  the  deep-water  fishery 
complex  was  closed  for  the  second 
season  on  May  25  (66  FR  29511,  May 
31,  2001)  and  for  the  third  season  on 
July  23  (66  FR  39119,  July  27,  2001). 
The  shallow-water  fishery  complex  was 
closed  for  the  second  season  on  April  27 
(66  FR  21886,  May  2.  2001).  the  fishery 


was  reopened  from  May  21  to  May  26 
(66  FR  28679.  May  24,  2001,  and  66  FR 
29512,  May  31,  2001),  for  the  third 
season  on  June  27  (66  FR  34852,  July  2, 
2001),  and  for  the  fourth  season  on 
August  4  (66  FR  41455,  August  8.  2001). 
The  fishery  was  reopened  frtjm 
September  1  to  September  4  (66  FR 
34852.  July  2,  2001,  and  66  CF  46967, 
September  10,  2001).  All  trawling  in  the 
GOA  closed  (with  the  exception  of 
pelagic  trawl  gear  targeting  pollock)  for 
the  remainder  of  the  year  on  October  21 
(66  FR  53736,  October  24,  2001). 

The  three  seasonal  apportionments  of 
the  hook-and-line  halibut  bycatch 
mortality  limit  resulted  in  closures  of 
hook-and-line  gear  fisheries  for 
groimdfish  other  than  sablefish  and 
demersal  shelf  rockfish  on  February  26 
(66  FR  12912,  March  1,  2001),  May  17 
(66  FR  27043,  May  16,  2000),  and  on 
September  4  (66  FR  46404,  September  5, 
2001). 

(B)  Expected  Changes  in  Groundfish 
Stocks 

In  December  2001,  the  Council 
adopted  higher  2002  ABCs  for  rex  sole, 
shallow  water  flatfish,  flathead  sole, 
other  rockfish,  northern  rockfish.  and 
demersal  shelf  rockfish  than  those 
established  for  2001.  The  Council 
adopted  lower  2002  ABCs  for  pollock. 
Pacific  cod,  deep  water  flatfish, 
arrowtooth  flounder,  sablefish.  Pacific 
Ocean  perch,  shortraker  and  rougheye 
rockfish,  pelagic  shelf  rockfish,  and 
thomyhead  rockfish  than  those 
established  for  2001.  More  information 
on  these  changes  is  included  in  the  final 
SAFE  report  (November  2001)  and  in 
the  Council  and  SSC  December  2001 
meeting  minutes. 

(C)  Expected  Changes  in  Groimdfish 
Catch 

The  total  of  the  2002  TACs  for  the 
GOA  is  237,888  mt,  a  decrease  of  17 
percent  from  the  2001  TAC  total  of 
285,994  mt.  Those  fisheries  for  which 
the  2002  TACs  are  lower  than  in  2001 
are  pollock  (decreased  to  58,250  mt 
bom  95,875  mt).  Pacific  cod  (decreased 
to  44,230  mt  &t)m  52,110  mt).  deep 
water  flatfish  (decreased  to  4,880  mt 
from  5,300  mt),  sablefish  (decreased  to 
12,820  mt  from  12.840  mt).  Pacific 
Ocean  perch  (decreased  to  13,190  mt 
from  13,510  mt),  shortraker  and 
rougheye  rockfish  (decreased  to  1,620 
mt  from  1,730  mt),  other  rockfish 
(decreased  to  990  mt  from  1,010  mt), 
pelagic  shelf  rockfish  (decreased  to 
5.490  mt  from  5,980  mt),  thomyhead 
rockfish  (decreased  to  1,990  mt  from 
2,310  mt),  and  "other  species" 
(decreased  to  11,330  mt  from  13,619 
mt).  Those  species  for  which  the  2002 


TACs  are  higher  than  in  2001  are  rex 
sole  (increased  to  9,470  mt  from  9,440 
mt).  flathead  sole  (increased  to  9.280  mt 
from  9.060  mt),  shallow  water  flatfish 
(increased  to  20,420  mt  bom  19,400  mt), 
northern  rockfish  (increased  to  4,980  mt 
from  4,880  mt),  and  demersal  shelf 
rockfish  (increased  to  350  mt  from  330 
mt). 

(D)  Current  Estimates  of  Halibut 
Biomass  and  Stock  Condition 

The  most  recent  halibut  stock 
assessment  was  conducted  by  the 
International  Pacific  Halibut 
Commission  (IPHC)  in  December  2000. 
The  halibut  resource  is  considered  to  be 
healthy,  with  total  catch  near  record 
levels.  The  current  exploitable  halibut 
biomass  for  2001  is  estimated  to  be 
249,007  mt,  using  an  age-specific 
estimate  for  2001.  In  the  age-specific 
estimate,  the  assiunption  is  that  the 
selection  of  fish  by  the  survey  is  based 
primarily  on  the  age  of  the  fish  and 
reflects  the  availability  of  fish  of 
different  ages  on  the  groimds.  This  is  an 
increase  from  the  estimate  of  135,172  mt 
in  2000.  The  difference  is  in  large  part 
due  to  omitting  a  precautionary 
downward  correction  used  in  the  1999 
assessment  which  was  based  on 
presumed  increased  fishing  power  of 
baits  recently  used  in  the  surveys.  The 

2000  estimate  for  exploitable  biomass  in 

2001  of  249,007  mt  is  now  similar  to  the 

1998  estimate  for  exploitable  biomass  in 

1999  of  227,366  mt  before  the  fishing 
power  correction  was  made.  The  IHPC 
believes  that  exploitable  biomass  of  the 
Pacific  halibut  stock  peaked  at  326,520 
mt  in  1988.  According  to  the  IHPA,  the 
long-term  average  reproductive  biomass 
for  the  Pacific  halibut  resource  is 
estimated  at  118,000  mt.  Long-term 
average  yield  is  estimated  at  26,980  mt, 
round  weight.  The  species  is  fully 
utilized.  Average  catches  (1994-96)  are 
33,580  mt  for  the  U.S.  and  6,410  mt  for 
Canada,  for  a  combined  total  of  39,990 
mt  for  the  entire  Pacific  halibut 
resource.  This  catch  is  48  percent  higher 
than  the  long-term  potential  yield, 
which  reflects  the  good  condition  of  the 
Pacific  halibut  resource.  In  January 
2001.  the  IPHC  recommended 
commercial  catch  limits  totaling  37,120 
mt  (round  w:eight  equivalents)  for 
Alaska  in  2001,  up  from  33.910  mt  in 
2000.  Through  November  23.  2001 . 
commercial  hook-and-line  harvests  of 
halibut  in  Alaska  totaled  35,293  mt 
(roimd  weight  equivalents). 

The  major  change  in  the  assessment 
results  for  2000  came  from  the 
elimination  of  the  downward  correction 
in  recent  survey  catch  rates  that  was 
applied  in  1999,  to  account  for  a 
suspected  increase  in  the  fishing  power 
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of  the  surveys  due  to  a  bait  change  in 
1993.  Experiments  conducted  in  2000 
have  shown  that  the  precautionary 
adjustment  is  not  required.  The  stock 
assessment  shows  only  minor  changes 
for  the  southern  portion  of  the  range 
(Areas  2A,  2B,  and  2C).  Improvements 
in  the  estimated  biomass  of  the  stock  in 
Area  3A  are  accounted  for  largely  by  the 
change  in  the  treatment  of  historical 
survey  data.  Weight  at  age  for  halibut  in 
the  central  portion  of  the  range 
increased  slightly  in  2000  over  the  very 
low  values  of  recent  years.  However, 
recruitment  of  year  classes  bom 
between  1989  and  1993  appears  to  be 
poor.  The  outlook  for  the  stock  biomass 
over  the  near  futme  is  for  a  decline  from 
the  record  high  levels  of  recent  years 
until  increased  recruitment  to  the  stock 
occurs. 

Additional  information  on  the  Pacific 
halibut  stock  assessment  may  be  found 
in  the  final  SAFE  report  (November 
2001)  and  in  the  IPHC's  2000  Pacific 
halibut  stock  assessment  (December 
2000).  The  2001  Pacific  halibut  stock 
assessment  for  2002  will  be  considered 
by  the  IPHC  at  its  January  2002  annual 
meeting  in  setting  the  2002  commercial 
halibut  fishery  quotas.  IPHC  staff  have 
made  a  preliminary  catch 
recommendation  of  36,812  mt  (round 
weight  equivalents)  for  Alaska  waters  in 
2002,  a  decrease  of  308  mt  from  2001. 

(E)  Other  Factors 

The  allowable  commercial  catch  of 
halibut  will  be  adjusted  to  accoimt  for 
the  overall  halibut  PSC  mortality  limit 
established  for  groundfish  fisheries.  The 
2002  GOA  groundfish  fisheries  are 
expected  to  use  the  entire  proposed 
halibut  PSC  limit  of  2,300  mt.  The 
'  allowable  directed  commercial  catch  is 
determined  by  accoimting  for  the 
recreational  and  subsistence  catch, 
waste,  and  bycatch  mortality  and  then 
providing  the  remainder  to  the  directed 
fishery.  Groundfish  fishing  is  not 
expected  to  adversely  affect  the  halibut 
stocks. 

Methods  available  for  reducing    . 
halibut  bycatch  include:  (1)  Reducing 
halibut  bycatch  rates  through  the  Vessel 
Incentive  Program;  (2)  modifications  to 
gear;  (3)  changes  in  groundfish  fishing 
seasons;  (4)  individual  transferable 
quota  programs;  and  (5)  time/area 
closures. 

Reductions  in  groundfish  TAC 
amounts  provide  no  incentive  for 
fishermen  to  reduce  bycatch  rates.  Costs 


that  would  be  imposed  on  fishermen  as 
a  result  of  reducing  TAC  amoimts 
depend  on  the  species  and  amoimts  of 
groundfish  foregone. 

Trawl  vessels  carrying  observers  for 
piuposes  of  complying  with  observer 
coverage  requirements  (§  679.50)  are 
subject  to  the  Vessel  Incentive  Program. 
This  program  encourages  trawl 
fishermen  to  avoid  high  halibut  bycatch 
rates  while  conducting  groundfish 
fisheries  by  specifying  bycatch  rate 
standards  for  various  target  fisheries. 

Ciurent  regulations  (§  679.2 
Authorized  fishing  gear  (12))  specify 
requirements  for  biodegradable  panels 
and  tunnel  openings  for  groundfish  pots 
to  reduce  halibut  bycatch.  As  a  result, 
low  bycatch  and  mortality  rates  of 
halibut  in  pot  fisheries  have  justified 
exempting  pot  gear  from  PSC  limits. 

The  regulations  also  define  pelagic 
trawl  gear  in  a  maimer  intended  to 
reduce  bycatch  of  halibut  by  displacing 
fishing  effort  off  the  bottom  of  the  sea 
floor  when  certain  halibut  bycatch 
levels  are  reached  during  the  fishing 
year.  The  definition  provides  standards 
for  physical  conformation  (§  679.2,  see 
Authorized  fishing  gear)  and 
performance  of  the  trawl  gear  in  terms 
of  crab  bycatch  (§  679.7{a)(14)). 
Fiuthermore,  all  hook-and-line  vessel 
operators  are  required  to  employ  careful 
release  measures  when  handling  halibut 
bycatch  (§  679.7{a){13)).  These  measures 
are  intended  to  reduce  handling 
mortality,  to  increase  the  amount  of 
groundfish  harvested  imder  the 
available  halibut  mortality  bycatch 
limits,  and  to  possibly  lower  overall 
halibut  bycatch  mortality  in  groundfish 
fisheries. 

The  sablefish/halibut  IFQ  program 
(implemented  in  1995)  was  intended,  in 
part,  to  reduce  the  halibut  discard 
mortality  in  the  sablefish'fishery. 

Consistent  with  the  goals  and 
objectives  of  the  FMP  to  reduce  halibut 
bycatch  while  providing  an  opportimity 
to  harvest  the  groundfish  OY,  NMFS 
approves  the  assignments  of  2,000  mt 
and  300  mt  of  halibut  PSC  limits  to 
trawl  and  hook-and-line  gear, 
respectively.  While  these  limits  will 
reduce  the  harvest  quota  for  commercial 
halibut  fishermen,  NMFS  has 
determined  that  they  will  not  result  in 
unfair  allocation  to  any  particular  user 
group  as  these  PSCs  establish  an  upper 
limit  on  the  impact  of  the  groundfish 
fisheries  on  the  commercial  halibut 
fishery  in  the  GOA.  NMFS  recognizes 


that  some  halibut  bycatch  will  occur  in 
the  groundfish  fishery,  but  the  Vessel 
Incentive  Program,  required 
modifications  to  gear,  and 
implementation  of  the  halibut/ sablefish 
IFQ  program  are  intended  to  reduce 
adverse  impacts  on  halibut  fishermen 
while  promoting  the  opportunity  to 
achieve  the  OY  from  the  groundfish 
fishery.  NMFS  and  the  Council  will 
review  the  methods  available  for 
reducing  halibut  bycatch  listed  here  to 
,  determine  their  effectiveness,  and  will 
initiate  changes,  as  necessary,  in 
response  to  this  review  or  to  public 
testimony  and  comment. 

Fishery  and  Seasonal  Apportionments 
of  the  Halibut  PSC  Limits 

Under  §  679.21(d)(5).  NMFS 
seasonally  apportions  the  halibut  PSC 
limits  based  on  recommendations  from 
the  Council.  The  FMP  requires  that  the 
following  information  be  considered  by 
the  Council  in  recommending  seasonal 
apportionments  of  halibut  PSC  limits: 
(a)  Seasonal  distribution  of  halibut,  (b) 
seasonal  distribution  of  target 
groundfish  species  relative  to  halibut  > 
distribution,  (c)  expected  halibut  * 

bycatch  needs  on  a  seasonal  basis 
relative  to  changes  in  halibut  biomass 
and  expected  catches  of  target 
groimdfish  species,  (d)  expected  bycatch 
rates  on  a  seasonal  basis,  (e)  expected 
changes  in  directed  groundfish  fishing 
seasons,  (f)  expected  actual  start  of 
fishing  effort,  and  (g)  economic  effects 
of  establishing  seasonal  halibut 
allocations  on  segments  of  the  target 
groundfish  industry. 

In  December  2001,  the  Council  and  its 
AP  reconunended  seasonal  PSC 
apportionments  in  order  to  maximize 
harvest  among  gear  types,  fisheries,  and 
seasons  while  minimizing  bycatch  of 
PSC  based  upon  the  criteria  above. 
NMFS  adjusts  the  Council's 
reconunended  start  date  for  the  third 
seasonal  allowance  of  trawl  halibut  PSC 
bom  July  1  to  June  30  to  coincide  with 
the  trawl  rockfish  opening  in  the  BSAI 
on  June  30  and  to  facilitate  inseason 
management  of  rockfish  harvest  over  the 
July  4  holiday.  NMFS  approves  the  PSC 
apportionments  specified  in  Tables  23 
and  24,  below.  Regulations  at 
§679.21(d)(5)(iii)  and  (iv)  specify  that 
any  overages  or  shortfalls  in  a  seasonal 
apportionment  of  a  PSC  limit  will  be 
deducted  bom  or  added  to  the  next 
respective  seasonal  apportionment 
within  the  2002  season. 
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Table  23  —Final  2002  Pacific  Halibut  PSC  Limits,  Allowances,  and  Apportionments.  The  Pacific  Halibut  PSC 

UMIT  for  HOOK-AND-Lir^E  GEAR  IS  ALLOCATED  TO  THE  DEMERSAL  SHELF  ROCKFISH  (DSR)  FISHERY  AND  FISHERIES 

Other  Than  DSR.  The  Hook-and-Line  Sablefish  Fishery  is  Exempt  from  Halibut  PSC  Limits.  (Values  are 

IN  MT) 


Ttawl  gear 

Hook-and-line  gear 

Amount 

Ottier  than  DSR 

DSR 

"   > 

Dates 

Dates 

Amount 

Dates 

Amount 

Jan  1- Apr  1  

Aof  1-June  30     

550  (27.5%) 
400(20%) 
600(30%) 

i  150  (7.5%) 
300  (15%) 

12,000(100%) 

.Ian  l-June  10 

250  (86.2%) 

5(1.7%) 

35  (12.1%) 

290  (100%) 

Jan  1-Oec  31  

10  (100%) 

June  10-Sept  1  

Sect  1-Dec  31  

June  30-Sept  1  

Sept  1-Oct  1  

Oct  1-Oec  31  

Total 

10  (100%) 

Regulations  at  §679.2l(d)(3)(iii)  authorize  apportionments  of  the  trawl  halibut  PSC  limit  to  a  deep-water  species 
complex,  comprised  of  sablefish.  rockfish,  deep-water  flatfish,  rex  sole  and  arrowtooth  flounder;  and  a  shallow-water 
species  complex,  comprised  of  pollock,  Pacific  cod,  shallow-water  flatfish,  flathead  sole.  Atka  mackerel,  and  "other 
species".  The  apportiomnent  for  these  two  trawl  fishery  complexes  is  presented  in  Table  24. 

Table  24.— Final  2002  Apportionment  of  Pacific  Halibut  PSC  Trawl  Limits  Between  the  Trawl  Gear  Deep- 
Water  Species  Complex  and  the  Shallow-Water  Species  Complex  (Values  are  in  metric  tons) 


Season 


Jan  20-Apr  1  ... 
Apr  1-June  30  . 
June  30-Sept  1 
Sept  1-Oct  1  .... 


SutMotal:  Jan  20-Oct  1 
Oct  1-Dec  31 


Total 


4.. 


Shallow-water 


450 
100 
200 
150 


900 


Deep-water 


100 

300 

400 

Any  Remainder 


800 


Total 


550 
400 
600 
150 


1,700 
300 


2,000 


No  apportionment  between  shallow-water  and  deep-water  fishery  complexes  during  the  4th  quarter  of  ttie  calendar  year. 


Halibut  Discard  Mortality  Rates 

The  Council  recommended  that  the 
revised  halibut  discard  mortality  rates 
(DMRs)  recommended  by  the  IPHC  be 
adopted  for  purposes  of  monitoring 
halibut  bycatch  mortality  limits 
established  for  the  2002  groundfish 
fisheries.  NMFS  concurs  in  the 
Council's  recommendation.  The  IPHC 
recommended  use  of  a  long-term 
average  as  preseason  assiuned  DMRs  for 
the  2001-2003  groimdfish  fisheries.  The 
IPHC  recommendation  also  includes  a 
provision  that  revised  DMRs  would  be 
proposed  should  analysis  indicate  that  a 
fishery's  annual  DMR  diverges 
substantially  (up  or  down)  from  the 
long-term  average.  Most  of  the  IPHC's 
assumed  DMRs  were  based  on  an 
average  of  mortality  rates  determined 
from  NMFS  observer  data  collected 
between  1990  and  1999.  Rates  were 
lacking  for  some  fisheries,  so  rates  from 
the  most  recent  years  were  used.  For  the 
"other  species"  fishery,  where 
insufficient  mortality  data  are  available, 
the  mortality  rate  of  halibut  caught  in 
the  Pacific  cod  fishery  for  that  gear  type 
was  recommended  as  a  default  rate.  The 
assumed  mortality  rates  recommended 


for  2002  are  unchanged  from  those  used 
in  2001  in  the  (X)A.  The  recommended 
rates  for  hook-and-line  targeted  fisheries 
range  from  8  to  24  percent.  The 
recommended  rates  for  trawl  targeted 
fisheries  range  from  58  to  72  percent. 
The  recommended  rate  for  all  pot 
targeted  fisheries  is  14  percent.  The 
2002  assumed  DMRs  are  listed  in  Table 
25. 

Table  25.— 2002  Assumed  Pacific 
Halibut  Mortality  Rates  for 
Vessels  Fishing  in  the  Gulf  of 
Alaska  (Listed  values  are  per- 
cent OF  HALIBUT  BYCATCH  ASSUMED 
TO  BE  DEAD) 


Gear  and  target 


Hook-and-Line: 

Pacific  cod 

Rockfish  

Other  species 

Sablefish  

Trawl: 

Midwater  pdkxk  

Rockfish  

Shallow-water  flatfish 

Pacific  cod 


Mortality 
rate 


Table  25.-2002  Assumed  Pacific 

HAUBUT     MOFfTALITY     RATES     FOR 

Vessels  Fishing  in  the  Gulf  of 
Alaska  (Listed  values  are  per- 
cent OF  halibut  bycatch  assumed 
to  be  dead)— Continued 


14 

8 

14 

24 

72 
69 
69 
61 


Gear  and  target 

Mortality 
rate 

Deeo-water  flatfish 

60 

Flathead  sole  

58 

Rex  sole 

,    61 

61 

Arrowtooth  Flounder  

62 

Atka  mackerel 

70 

SaUefish  

Other  species 

POT: 
Pacific  cod  Other  species 

66 
61 

14 

Non-Exempt  American  Fisheries  Act 
(AFA)  Catcher  Vessel  Groundfish 
Harvest  and  PSC  Limitations 

One  of  the  provisions  implemented 
under  the  AFA  was  to  specify 
groimdfish  harvesting  and  processing 
limitations,  also  called  sideboards,  on 
AFA  catcher/processors  iamd  catcher 
vessels  in  the  GOA.  These  limitations 
are  considered  necessary  for  fishermen 
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and  processors  who  have  received 
exclusive  harvesting  and  processing 
privilege  under  the  AFA  to  protect  the 
interests  of  fishermen  and  processors 
who  have  not  directly  benefitted  from 
the  AFA.  In  the  GOA.  imrestricted  AFA 
catcher/processors  are  prohibited  from 
fishing  for  any  species  of  fish  and  from 
processing  any  groundfish  harvested  in 
Statistical  Area  630  of  the  GOA.  The 
Coimcil  recommended  that  certain  AFA 
catcher  vessels  in  the  GOA  be  exempt 
from  groundfish  harvest  limitations. 
Exempted  AFA  catcher  vessels  in  the 
GOA  are  those  less  than  125  ft  (38.1  m) 


length  overall  whose  annual  BSAI 
pollock  landings  totaled  less  than  5,100 
mt  and  that  made  40  or  more  GOA 
groundfish  landings  from  1995  through 
1997(§679.63(b)(l)(i)(B)). 

For  non-exempt  AFA  catcher  vessels 
in  the  GOA,  harvest  limitations  are 
based  upon  their  traditional  harvest 
levels  of  TAG  in  groundfish  fisheries 
covered  by  the  GOA  FMP.  The  amounts 
of  the  groundfish  harvest  limits  in  the 
GOA  are  based  on  the  retained  catch  of 
non-exempt  AFA  catcher  vessels  of  each 
sideboard  species  from  1995  through 
1997  divided  by  the  TAG  for  that 


species  over  the  same  period 
(§679.63(b)(l)(ii)(C)).  For  2002.  the  ratio 
of  1995  to  1997  non-exempt  AFA 
catcher  vessel  retained  catch  to  the  1995 
to  1997  TAG  has  been  revised  bom  2001 
by  NMFS.  These  revisions  are  based 
upon  ADF&G  editing  of  fish  tickets  and 
NMFS  editing  of  observer  catch  data 
and  weekly  production  reports.  These 
amounts  are  listed  in  Table  26.  All 
harvests  of  sideboard  species  made  by 
non-exempt  AFA  catcher  vessels, 
whether  as  targeted  catch  or  bycatch, 
will  be  deducted  from  the  sideboard 
limits  in  Table  26. 


Table  26.— Final  2002  GOA  Non-Exempt  AFA  Catcher  Vessel  (CV)  Groundfish  Harvest  Limitations 

(Sideboards)  (Values  are  in  mt) 


opGCivS 


Apportionments  and  Allocations  by  Area/Season/processor/ 

Gear 


Ratio  of  1995- 

1997Non-Ex- 

2002  Non-Ex- 

empl AFA  CV 

2002  TAC 

empt  AFA 

Catch  to 

Catcher  Ves- 

1995-1997 

sel  Sidetx>ard 

TAC 

0.6112 

2.916 

1,782 

0.1427 

8.618 

1,230 

0.2438 

1.122 

274 

0.6112 

2,916 

1.782 

0.1427 

8,618 

1.230 

0.2438 

1,122 

274 

0.6112 

5,949 

3.636 

0.1427 

2.905 

414 

0.2438 

3.803 

927 

0.6112 

5.949 

3,636 

01427 

2,904 

414 

0.2438 

3.803 

927 

0.3499 

1,165 

408 

0.3499 

6,460 

2,260 

01423 

9,098 

1.295 

01026 

1.011 

104 

0.0722 

13,387 

966 

0.0721 

1,487 

107 

01423 

'6,066 

863 

O1026 

674 

69 

0.0722 

8,924 

644 

0.0721 

992 

72 

0.0079 

2,332 

18 

0.0078 

259 

2 

0.0000 

180 

0 

0.0670 

2,220 

149 

0.0171 

2,480 

42 

0.0010 

1,280~ 

1 

0.0402 

5,540 

223 

0.0153 

2,650 

41 

0.0036 

2.000 

7 

0.0261 

5,000 

130 

0.0048 

2,280 

11 

0.0156 

4.500 

70 

Polkx:k 


Pacific  cod 


Flatfish  deep-water ... 

Rex  sole  

Flathead  sole 

Flatfish  shallow-water 


A  Season  (W/C  areas  only). 
January  20— Febmary  25. 

Shumagin  (610) 

Chirikof  (620)  

Kodiak  (630) 

B  Season  (W/C  areas  only). 
March  10— May  31. 

Shumagin  (610)  

Chirikof  (620)  

Kodiak  (630) 

C  Season  (W/C  areas  only). 
August  25— September  15. 

Shumagin  (610)  

Chirikof  (620)  

Kodiak  (630) 

D  Season  (W/C  areas  only). 
October  1 — November  1. 

Shumagin  (610)  

Chirikof  (620) 

Kodiak  (630) ...i... 

Annual. 

WYK(640)  

SEO  (650)  

A  Season  ^ . 
January  1 — June  10. 

W  inshore 

offshore  

C  inshore 

offshore - 

B  Season  2. 

September  1 — December  31. 

W  inshore 

offshore 

C  inshore 

offshore 

Annual. 

January  1 — December  31. 

E  inshore 

Offshore  

W..... 

C 

E 

W 

C  

E 

W 

C 

E 

W :. 


994 


Federal  Register /VpL  67,  No.  5 /Tuesday,  January  8,  2002 /Rules  and  Ri^gulations 


Table  26— I 


2002  GOA  Non-Exempt  AFA  Catcher  Vessel  (CV)  Groundfish  Harvest  Limitations 
(Sideboards)  (Values  are  in  mt)— Continued 


wp9C*C9 


Arrowtooth  flounder 


Sablefish „ 

Pacific  Ocean  perch  .. 
Shortraker/Rougfieye 
Other  rockfish 


Norttiem  roddish 

Pelagic  stielf  rockfish 

Thomytiead  rockfish  . 


Demersal  shelf  rockfish 

Atka  mackerel 

Other  species  


Apportionments  and  Allocations  by  Area/Season/processor/ 

Gear 


C  

E. 

w 

c 

E 

W  trawl  gear 

C  trawl  gear  

WYK  trawl  gear 
W 

^;.::::::::::::;:::;:::: 

W 

C 

Ei 

Wl 

C- 

E; 

Vi 

C  

vw 

cl 

e! 

W 

ci 

E, ; 

SEO  

Gulfwide  

GutfwkJe  


Ratio  of  1995- 
1997  Non-Ex- 
empt AFA  CV 
Catch  to 
1995-1997 
TAC 


a.0598 
0.0126 
0.0021 
0.0309 
0.0020 
0.0000 
0.0720 
0.0488 
0.0623 
0.0666 
0.0466 
0.0000 
0.0237 
0.0124 
0.0034 
0.2065 
0.0000 
0.0003 
0.0336 
0.0001 
0.0000 
0.0067 
0.0308 
0.0308 
0.0308 
0.0020 
0.0309 
0.0090 


2002  TAC 


13,000 

2,920 

8,000 

25,000 

5,000 

448 

1,086 

258 

2,610 

8,220 

2.360 

220 

840 

560 

90 

550 

350 

810 

4,170 

510 

3.480 

1.500 

360 

840 

790 

350 

600 

11.330 


2002  Non-Ex- 
empt AFA 
Catcher  Ves- 
sel Skleboard 


777 

37 

17 

772 

10 

0 

78 

13 

163 

712 

110 

0 

20 

7 

0 

114 

0 

0 

140 

0 

0 

10 

11 

26 

24 

1 

19 

102, 


Notes:  ^  The  Pacifk:  cod  A  season  for  trawl  gear  does  not  open  until  January  20. 
2Tlie  Padfk:  cod  B  season  for  trawl  gear  ctoses  November  1 . 


PSC  bycatch  limits  for  non-exempt 
AFA  catcher  vessels  in  the  GOA  are 
based  upon  the  ratio  of  aggregate 
retained  groundfish  catch  by  non- 


exempt  AFA  catcher  vessels  in  each 
PSC  target  category  fi-om  1995  through 
1997  relative  to  the  retained  catch  of  all 
vessels  in  that  fishery  from  1995 


through  1997  (§  679.63(b)(l)(iii)).  These 
amoimts  are  shown  in  Table  27. 


Table  27.— Final  2002  Non-Exempt  AFA  Catcher  Vessel  Prohibited  Species  Catch  (PSC)  Limits  for  the  GOA 

(Values  are  in  mt) 


PSC  species 


Halitxjt  (mortality  in  mt) 


Target  fishery  and  season 


Trawl  1  St  Seasonal  Allowance;  January  20-April  1 . 

shallow  water  targets  

deep  water  targets  

Trawl  2nd  Seasonal  Altowance;  April  1-June  30. 

shalk>w  water  targets 

deep  water  targets 

Trawl  3rd  Seasonal  Alkmance;  June  30-Sept.  1. 

shaHow  water  targets  

deep  wiater  targets  

Trawl  4th  Seasonal  Altowance;  Sept.  1 -October  1. 

shaUow  water  targets  

deep  water  targets  

trawl  59\  Seasonal  Allowance;  Octot)er  1-December  31 
all  targets 


Ratio  of  1995- 
1997  non-ex- 
empt AFA  CV 
retained  catch 
to  total  re- 
tained catch 


0.340 
0.070 

0.340 
0.070 

0.340 
0.070 

0.340 
0.070 


0.205 


2002  PSC  limit 


450 
100 

100 
300 

200 
400 

150 
0 


300 


2002  Non-ex- 
empt AFA 

catcher  vessel 
PSC  limit 


153 

7 

34 
21 

68 
28 

51 

any  remairvJer 

from  3rd 

season  atx>ve 

62 
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the  Regional  Administrator  may 
establish  a  directed  fishing  allowance 
for  that  species  or  species  group.  If  the 
Regional  Administrator  establishes  a 
directed  fishing  allowance,  and  that 
allowance  is  or  will  be  reached  before 
the  end  of  the  fishing  year,  NMFS  will 
prohibit  directed  fishing  for  that  species 
or  species  group  in  the  specified  GOA 


Closings 

In  accordance  with  §  679.20{d)(l)(i),  if 
the  Regional  Administrator  determines 
that  the  amoimt  of  a  target  species  or 
"other  species"  category  apportioned  to 
a  fishery  or,  with  respect  to  pollock  and 
Pacific  cod,  to  an  inshore  or  offshore 
component  allocation,  will  be  reached, 

'Table  28.— Incidental  Catch  Needed  To  Support  Other  Directed  Fisheries  in  the  GOA  in  2002  (Amounts  Are 

IN  mt) 


Regulatory  Area  or  district 
(§679.20(d)(l)(iii)). 

The  Regional  Administrator  has 
determined  that  the  following  TAC 
amounts  (Table  28)  are  necessary  as 
incidental  catch  to  support  other 
anticipated  groimdfish  fisheries  for  the 
2002  fishing  year. 


Target 

Regulatory  area 

Gear/component 

Anwunt 

Atka  Mackerel  

Entire  GOA  

Entire  GOA 

Entire  GOA 

Entire  GOA 

All 

All  

All  

All  

Trawl - 

All/offshore 

600 

Thomyhead  Rockfish 

Shortraker  and  Rougt)eye  Rockfish 

1.990 
1,620 

Other  Rockfish  

990 

Sablefish  

Pollock 

Entire  GOA  

Entire  GOA  

1,792 
0 

Consequently,  in  accordance  with 
§679.20(d)(l)(i),  the  Regional 
Administrator  establishes  the  directed 
fishing  allowances  for  the  above  species 
or  species  groups  as  zwo  and  in 
accordance  with  §  679.20(d)(l)(iii), 
NMFS  is  prohibiting  directed  fishing  for 
those  species,  areas,  gear  types, 
components,  and  seasons  listed  in  Table 
28 

Regulations  at  §  679.63(b)(l)(iv) 
provide  for  management  of  AFA  catcher 
vessel  groundfish  harvest  limits  and 


PSC  bycatch  limits  using  directed 
fishing  closures  and  PSC  closures 
according  to  procediu«s  set  out  at 
§679.20(d)(l)(iv)  and  §  679.21(d)(8). 
The  Regional  Administrator  has 
determined  that  in  addition  to  the 
closures  listed  above,  many  of  the  non- 
exempt  AFA  catcher  vessel  sideboard 
amoimts  listed  in  Table  26  are  necessary 
as  incidental  catch  to  support  other 
anticipated  groimdfish  fisheries  for  the 
2001  fishing  year.  In  accordance  with 
§679.20(d)(l)(iv),  the  Regional 


Administrator  establishes  these  amounts 
as  directed  fishing  allowances.  The 
Regional  Administrator  finds  that  many 
of  these  directed  fishing  allowances  will 
be  reached  before  the  end  of  the  year. 
Therefore,  in  accordance  with 
§679.20{d)(l)(iii).  NMFS  is  prohibiting 
directed  fishing  by  non-exempt  AFA 
catcher  vessels  in  the  GOA  for  the 
species  and  specified  areas  set  out  in 
Table  29. 


Table  29.— Non-Exempt  AFA  Catcher  Vessel  Sideboard  Directed  Fishing  Closures  in  the  GOA 


Species 


Regulatory  Area/District 


Gear 


Pelagic  shelf  rockfish  .... 

Deep-water  flatfish 

Rex  sole 

Flathead  sole 

Arrowtooth  Flounder 

Northem  rockfish  

Shalk>w-water  Flatfish ... 

Pacific  cod  

Demersal  shelf  rockfish 


Entire  GOA 

W  and  E  GOA 
W  and  E  GOA 
W  and  E  GOA 
W  and  E  GOA 

W  GOA  

E  GOA  

E  GOA   .......... 

SEO  District  .... 


AM. 
Al. 
Al. 
Al. 

Al. 
Al. 

Al. 
Al. 
Al. 


Response  to  Comments 

NMFS  received  two  letters  of 
comment  in  response  to  the  July  17, 
2001,  emergency  interim  rule  (66  FR 
37167)  that  extended  and  modified 
Steller  sea  lion  protection  measures  and 
harvest  specifications  through  2001.  The 
letters  indicated  concern  about  the 
perceived  inadequacy  of  the  measures 
in  the  emergency  interim  rule  to  protect 
Steller  sea  lions,  inadequacy  of  the 
accompanjdng  NEPA  analysis,  and 
strength  of  data  used  for  making 
decisions.  The  comments  are  responded 
to  in  this  action  because  NMFS  has 
completed  the  analysis  of  the  current 
status  of  Steller  sea  lions  and  the 


interactions  with  the  groundfish 
fisheries,  making  responses  based  on  the 
best  scientific  information  available. 
The  changes  made  to  .Steller  sea  lion 
protection  measures  by  the  July  17, 
2001 ,  emergency  interini  rule  were 
short-term  changes  that  were  likely  to  be 
modified  for  2002  and  the  comments 
received  were  considered  in  the 
development  of  2002  protection 
measures.  Copies  of  the  Envirorunental 
Assessment  (EA)  for  the  extension  of  the 
2001  Steller  sea  lion  protection 
measures  and  harvest  specifications  are 
available  from  NMFS  (see  ADDRESSES). 
Comment  1 .  One  of  the  main  reasons 
for  reducing  2001  protection  measures 
is  to  allow  access  to  certain  areas 


important  to  commercial  fisheries. 
According  to  the  economic  analysis  for 
the  2001  protection  measures,  the 
selection  of  Alternative  3  frtam  the 
Economic  Assessment  for  the  extension 
of  the  2001  emergency  rule  ensiues 
minimal  economic  impact.  Minimizing 
economic  hardship  is  not  a  legitimate 
reason  for  choosing  protection 
measures. 

Response.  Economic  considerations 
can  be  used  as  a  basis  for  selecting 
Steller  sea  lion  protection  measures 
only  fitim  alternatives  that  avoid 
jeopardizing  the  continued  existence  of 
an  endangered  or  threatened  species 
and  that  avoid  destroying  or  adversely 
modifying  designated  critical  habitat. 


o     onno  /Di.l^^o 
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Because  Alternative  2  and  3  met  or 
exceeded  the  level  of  protection 
necessary  to  avoid  the  likelihood  of 
jeopardy  and  adverse  modification  of 
critical  habitat,  NMFS  was  able  to 
choose  between  Alternatives  2  and  3 
and  selected  the  option  less  likely  to 
cause  adverse  economic  impact.  NMFS  - 
determined  that  Alternative  2  would 
have  excessive  adverse  economic 
impact:  therefore,  Alternative  3  was 
chosen. 

Comment  2.  Recent  telemetry  data 
analysis  has  led  NMFS  to  reduce  the 
size  of  Steller  sea  lion  protection  areas. 
Using  the  telemetry  data  in  this  way 
ignores  the  facts  that  (1)  Steller  sea  lions 
forage  beyond  10  nm  of  land,  (2)  the 
telemetry  data  are  biased  because  the 
data  are  limited  to  Steller  sea  lions 
likely  to  occur  closer  to  shore  (lactating 
females  and  pups),  and  (3)  NMFS  is 
required  to  prevent  adverse 
modification  in  all  designated  critical 
habitat. 

Response.  The  best  available 
information  on  the  foraging  patterns  of 
Steller  sea  lions  was  summarized  in  a 
series  of  white  papers  by  NMFS  and  the 
Alaska  Department  of  Fish  and  Game. 
This  information,  along  with  historical 
data,  was  incorporated  into  an  October 
2001  Section  7  consultation  imder  the 
ESA  for  the  two  populations  of  Steller 
sea  lions.  This  new  information  was 
primarily  gathered  through  satellite 
telemetry  on  sea  lions,  observing  their  at 
sea  distribution,  dive  characteristics, 
and  haulout  patterns.  The  data  indicate 
a  strong  preference  among  juveniles  and 
lactating  females  to  remain  close  to 
shore,  generally  within  10  lun.  Some 
trips  by  tagged  sea  lions  went  beyond  10 
nm;  however,  these  were  infrequent  and 
often  much  longer  trips  going  well 
beyond  the  boimdaries  of  critical 
habitat.  About  90  percent  of  the  at-sea 
observations  of  these  tagged  animals 
were  within  10  nm  firom  shore. 

NMFS  recognizes  certain  limitations 
in  the  data  that  could  create  undetected 
biases;  these  were  described  in  detail  in 
the  biological  opinion.  However,  at  this 
time,  NNfi^S  has  no  data  to  support 
these  possible  biases  and  has  no  reason 
to  believe  that  the  data  mis-represent 
the  at  sea  distribution  of  these  animals. 
Little  detailed  information  exists  on  the 
foraging  patterns  of  adult  males,  mostly 
due  to  the  difficulty  in  captiuing  and 
tagging  these  large  animals.  Anecdotal 
observations,  including  the  Platform  of 
Opportunity  (POP)  database,  indicated 
that  adult  males  forage  over  very  large 
areas,  often  many  miles  from  shore. 
Additionally,  the  available  data  suggest 
that  the  lack  of  juvenile  survival  may  be 
the  greatest  cause  of  the  decline,  further 
supporting  the  use  of  the  telemetry 


information  as  a  reasonable  description 
of  the  foraging  areas  important  to  Steller 
sea  lions. 

In  2002,  numerous  areas  will  receive 
greater  protection  than  in  the  past;  many 
sites  will  be  protected  out  to  20  nm  as 
well  as  parts  of  the  sea  lion  aquatic 
foraging  areas.  NMFS  used  a  zonal 
approach  for  closure  areas,  prohibiting 
nearly  all  fishing  for  the  three  species 
within  3  nm  from  rookeries  and 
haulouts;  limited  fishing  from  3-10  nm 
by  gear  types  less  likely  to  cause 
localized  depletions  of  prey;  and  finally 
prohibiting  fishing  with  trawl  gear  from 
10-20  nm  from  most  sites.  Over  the  next 
1-2  years,  the  Steller  Sea  Lion  Recovery 
Team  will  evaluate  the  most  up  to  date 
scientific  and  commercial  data  and 
make  recommendations  to  NMFS  on  the 
appropriate  boundaries  for  Steller  sea 
lion  critical  habitat.  NMFS  has 
determined  that  the  limited  fishing  that 
is  expected  to  occiu  in  critical  habitat 
would  not  adversely  modify  or  destroy 
that  critical  habitat. 

Comment  3.  Observed  increases  in 
some  population  segments  of  Steller  sea 
lions  is  no  reason  for  reducing 
protection  measines  in  those  localized 
areas. 

Response.  In  developing  protection 
measures  for  2002,  the  entire  western 
population  of  Steller  sea  lions  was  taken 
into  accoimt.  In  most  cases,  where  an 
area  was  experiencing  greater  decline, 
greater  protection  was  provided. 
Conversely,  in  some  regions  with 
consistent  population  increases  such  as 
Amak  Island,  the  trawl  closine  zones 
were  actually  reduced.  Although  NMFS 
did  consider  some  local  population 
trend  analyses,  the  policy  was  to 
minimize  the  impacts  on  the  entire 
population  in  order  to  get  a  resulting 
population  trajectory  that  was  better 
than  the  expected  trajectory  fit)m  the 
RPA  from  the  November  2000  Biological 
Opinion.  NMFS  does  not  believe  that  it 
has  adequate  information  on  the  sub- 
populations  of  sea  lions  or  their  prey 
resources  in  the  western  stock  to 
implement  management  measures  that 
rely  on  the  underlying  site-by-site  trend 
of  the  prey  biomass  estimates  on 
similarly  small  scales. 

Comment  4.  The  EA  improperly  tiers 
off  the  1998  SEIS  and  the  2001  Draft 
Progranunatic  SEIS.  A  full 
environmental  impact  statement  should 
have  been  developed. 

Response.  The  EA  incorporated 
relevant  and  acciirate  discussion  and 
analysis  in  the  1998  SEIS.  The  EA  did 
not  tier  off  of  the  draft  programmatic 
SEIS  but  it  did  reference  a  significant 
amount  of  analysis  that  may  be  found  in 
that  document.  This  was  the  latest 
scientific  information  available 


regarding  the  harvest  specifications  and 
it  was  appropriate  to  reference  this 
material. 

A  full  environmental  impact 
statement  was  not  developed  for  the 
emergency  interim  rule  extension 
because  the  short  term  nature  of  the 
action  with  the  protection  measures 
proposed  made  a  significant  impact  on 
the  environment  unlikely,  making  an 
environmental  impact  statement 
unnecessary.  An  environmental  impact 
statement  for  the  2002  Steller  sea  lion 
protection  measvues  was  in  the  process 
of  being  developed  and  has  been 
completed  for  this  action. 

Comment  5.  Many  of  the  comments 
submitted  for  the  draft  Programmatic 
SEIS  also  apply  to  the  EA.  These 
comments  should  also  be  included  with 
the  emergency  interim  rule  extension 
record. 

Response.  Comments  received  on  the 
draft  Programmatic  SEIS  are  in  the 
process  of  being  reviewed  by  NMFS  and 
will  be  addressed  in  the  final 
Programmatic  SEIS.  The  comments  are 
included  in  the  administrative  record 
for  the  July  17,  2001,  emergency  interim 
rule  extension. 

Comment  6.  The  management 
decisions  determining  the  2001 
protection  measures  were  based  on  scat 
data  indicating  that  a  diversity  of  prey 
is  consiuned  throughout  the  year.  These 
data  consistently  indicated  that  pollock, 
Atka  mackerel,  and  Pacific  cod  were  the 
three  most  common  prey  items  and  that 
stricter  proactive  action  was  needed. 

Response.  In  an  analysis  by  Sinclair 
and  Zeppelin  (submitted  for 
publication),  scat  samples  were 
coUected  and  analyzed  from  1991-1998. 
That  paper  concluded  that  pollock. 
Pacific  cod,  Atka  mackerel,  and  salmon 
were  the  most  commonly  found  four 
prey  items  for  Steller  sea  lions  based 
upon  the  animals  sampled.  NMFS  is 
implementing  Steller  sea  lion 
conservation  measures  for  the  fisheries 
for  the  three  species  managed  by  NMFS 
under  the  groundfish  FMPs. 

Comment  7.  The  telemetry  data  was 
based  on  100  animals,  primarily 
mothers  and  nursing  pups,  and  the 
sightings  were  from  the  siunmer.  One 
caimot  assiune  similar  behavior  during 
other  times  of  the  year.  The  data  also 
miss  the  sub-adults  which  are 
experiencing  the  greatest  rate  of  decline. 

Response.  The'  available  information 
on  the  at-sea  distribution  of  Steller  sea 
lions  is  quite  large,  but  admittedly 
incomplete.  Numerous  research  projects 
are  under  way  to  attempt  to  obtain  more 
information  on  the  distribution  of  the 
animals  NMFS  considers  to  be  most  at- 
risk.  Currently,  the  best  available 
information  indicates  that  juvenile  and 
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lactating  females  generally  stay  within 
10  nm  of  shore  during  the  siunmer,  and 
perhaps  make  longer  trips  in  the  winter 
period  as  describ€>d  in  the  biological 
opinion  and  associated  white  papers. 
f^iFS  is  implementing  management 
measmes  which  avoid  adverse  impacts 
to  these  sensitive  areas  and  time  periods 
for  Steller  sea  lions. 

One  letter  of  comments  was  received 
by  NMFS  on  the  draft  EA  prepared  for 
the  2002  TAC  specifications.  A 
summary  of  the  comments  and  NMFS' 
response  follows: 

Comment  1.  The  TAC  setting  process 
framework  used  by  the  Coimcil  and 
NMFS  is  inconsistent  with  the 
Magnuson-Stevens  Act  and  the  national 
standard  guidelines  because  the  North 
Pacific  groimdfish  fisheries  do  not  have 
overfishing  status  assessments 
consisting  of  both  a  maximum  fishing 
mortality  threshold  and  a  minimum 
stock  size  threshold  (MSST).  Thus, 
NMFS  and  the  Council  lack  criteria  for 
determining  whether  stocks  are 
overfished  and  thus  subject  to 
rebuilding  plans. 

The  overfishing  definitions  employed 
by  NMFS  and  the  Coimcil  under 
Amendments  56/56  to  the  groundfish 
FMPs  allow  a  stock  abundance  to  drop 
to  82%  before  harvest  no  longer  is 
permitted.  This  policy  allows  for  a 
species  to  be  fished  to  the  edge  of 
extinction,  with  being  declared 
overfished  and  for  fishing  efforts  to  be 
abandoned  only  at  the  edge  of 
extinction.  Thus,  the  2002  TAC 
specifications  are  not  in  compliance 
with  the  Magnuson-Stevens  Act.  The 
failure  of  the  Council  and  NMFS  to 
adopt  explicit  MSSTs,  to  declare  species 
as  overfished,  and  to  then  institute 
multi-faceted  "rebuilding"  endangers 
the  health  of  individual  stocks  already 
at  low  abundance  levels.  This,  in  turn, 
has  significant  impacts  on  the  BSAI  and 
GOA  ecosystems  and  renders  the 
analysis  in  the  EA  insufficient  for  NMFS 
to  determine  that  the  impacts  on  target 
species  and  the  ecosystems  as  a  whole 
are  "insignificant." 

Response.  NMFS  disagrees  that  the 
2002  TAC  specificaitions  violate  national 
standard  1  or  the  Magnuson-Stevens 
Act.  The  harvest  control  rules  set  forth 
in  Amendmpnts  56/56  (64  FR  10952, 
March  8, 1999)  define  OFL  and 
constrain  ABC  for  stocks  managed 
under  the  fishery  management  plans  for 
BSAI  and  GOA  groundfish.  In  approving 
Amendments  56/56  (64  FR  10953, 
March  8, 1999),' the  Secretary  of 
Commerce  considered  public  comments 
submitted  on  the  proposed 
amendments,  including  concerns  that 
the  amendments  do  not  specify  an 
MSST,  and  deteimined  that  the 


reasonable  proxy  for  MSST  is  contained 
in  the  overfishing  definitions  and 
associated  control  rules  are  in 
compliance  with  national  standard  1 
and  all  other  provisions  of  the 
Magnuson-Stevens  Act. 

Nonetheless,  every  stock  managed 
under  tiers  1-3  (deffiied  under 
Amendments  56/56)  of  the  BSAI  and 
GOA  groundfiish  FMPs  was  evaluated 
with  respect  to  its  MSST  in  the  most 
recent  SAFE  reports.  The  TAC 
specifications  use  harvest  control  rules 
that  are  related  to  the  MSY-based 
management  required  by  the  Magnuson 
Act.  The  control  rules  used  to  define 
OFL  and  the  maximum  permissible  ABC 
restrict  fishing  at  all  stock  sizes,  not  just 
at  stock  sizes  below  5  percent  of  the 
MSY  level.  Not  only  is  fishing  restricted 
at  all  stock  sizes,  it  is  restricted  in  a 
conservative  manner. 

NMFS  notes  that  the  Steller  sea  lion 
protection  measures  reconunended  by. 
the  Council  in  October  2001,  approved 
by  NMFS,  and  described  above  under 
Part  I  of  this  preamble  to  the  emergency 
interim  rule,  include  a  conservative 
modification  of  the  existing  harvest 
control  rule  for  pollock.  Pacific  cod,  and 
Atka  mackerel. 

Conunent  1  appears  to  presume  that 
harvest  control  rules  can,  by  themselves, 
force  stock  biomass  to  increase.  In  fact, 
harvest  control  rules  are  rules  used  to 
control  harvest,  not  biomass.  All  harvest 
control  rules  "allow"  a  depleted  stock  to 
remain  at  a  low  abundance  level 
indefinitely,  because  no  harvest  control 
rule  can  control  the  size  of  incoming 
year  classes.  However,  the  control  rules 
adopted  in  Amendments  56/56  are 
explicitly  designed  to  be  precautionary, 
especially  in  the  context  of  managing 
stocks  whose  biomass  have  fallen  below 
reference  levels. 

In  1998,  NMFS  did  prepare  a 
Supplemental  Environmental  Impact 
Statement  (SEIS)  on  the  TAC  setting 
process.  NMFS  also  recognizes  that  in  a 
July  8, 1999  order,  amended  on  July  13, 
1999,  the  Court  in  Greenpeace  v.  NMFS, 
Civ  No.  98-0492  (W.D.  Wash.)  held  that 
the  1998  SEIS  was  too  limited  in  scope 
by  not  adequately  addressing  aspects  of 
the  GOA  and  BSAI  groundfish  fishery 
management  plans  other  than  TAC 
setting  and,  therefore,  was  insufficient 
•  in  scope  under  the  National 
Environmental  Policy  Act.  In  response 
to  the  Court's  order,  NMFS  prepared  a 
new  2001  draft  programmatic  SEIS  for 
the  GOA  and  BSAI  groundfish  fishery 
management  plans.  In  response  to 
public  conunents  and  internal  agency 
review,  NMFS  has  determined  that  the 
draft  2001  programmatic  SEIS  should  be 
revised  to  include  additional  analyses 
concerning  environmental,  economic. 


and  cumulative  impacts:  to  restructure 
alternatives;  and  to  more  clearly  define 
the  proposed  action.  The  revised  draft 
programmatic  SEIS  is  scheduled  to  be 
distributed  for  public  review  and 
comment  late  Fall  2002. 

Notwithstanding  the  less  expansive 
scope  of  the  1998  SEIS,  NMFS  believes 
that  the  discussion  and  analysis  of 
impacts  and  alternatives  in  Uie  1998 
SEIS,  which  focused  on  the  issue  of 
TAC  setting,  is  directly  applicable  to  the 
EA  prepared  in  support  of  this  action- 
the  setting  of  TACs  for  the  2002  fishery. 
Consequently,  the  EA  adopts  the 
discussion  and  analysis  in  the  1998 
SEIS,  as  well  as  pertinent  sections  of  the 

2001  draft  programmatic  SEIS. 
Finally,  NMFS  believes  that  the 

extensive  discussion  and  analysis  of  the 
environmental  impacts  associated  with 
various  levels  of  TACs  in  the  1998 
SEIS's  and  in  the  draft  2001 
progranunatic  SEIS,  coupled  with  the 

2002  TAC  EA's  additional  discussion, 
provide  ample  support  for  its 
determination  that  the  2002 
specifications  will  not  have  significant 
environmental  impacts. 

Comment  2.  Given  the  concerns 
expressed  in  Comment  1,  above,  many 
groundfish  stocks  are  below  Bmsy  and 
3ie  2002  TACs  even  would  allow 
fishing  on  a  number  of  stocks  below  B2% 
without  triggering  a  rebuilding  plan, 
including  GOA  Greenland  turhot,  Bering 
Sea  northern  rockfish,  GOA  vermillion 
rockfish,  and  GOA  Atka  mackerel.  The 
EA  is  deficient  because  the  preferred 
alternative  does  not  acknowledge  that 
some  species  presently  are  at  or 
approaching  an  "overfished"  condition. 
The  EA'f  failure  to  recognize  overfished 
species  means  that  the  impacts  to  the 
ecosystem  as  a  whole  are  not  adequately 
analyzed.  The  NEPA  analysis  should 
look  at  the  direct,  indirect,  cumulative, 
and  synergistic  effects  of  allowing  TACs 
on  species  with  very  low  biomasses. 

Response.  Currently,  the  best 
scientific  information  available 
indicates  that  no  stock  managed  under 
the  BSAI  or  GOA  groundfish  FMPs  is 
being  subjected  to  an  inappropriate 
harvest  rate  and  that  no  stock  managed 
under  tiers  1-3  of  the  BSAI  or  GOA 
groundfish  FMPs  are  overfished.  NMFS 
acknowledges  that  it  is  currently  not 
possible  to  determine  the  status  of 
stocks  in  tiers  4-6  with  respect  to  their 
MSSTs  because  stocks  qualify  for 
management  under  these  tiers  only  if 
the  best  scientific  information  available 
is  insufficient  to  estimate  the  relevant 
biological  reference  points. 

Currently,  the  best  scientific 
information  available  indicates  that  no 
stock  managed  under  the  BSAI  or  GOA 
groundfish  fishery  management  plans  is 
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being  subjected  to  an  inappropriate 
harvest  rate,  and  that  no  stock  managed 
under  the  groundfish  FMPs  is 
overfished.  NMFS  believes,  therefore, 
that  the  2002  TAC  specifications  reflect 
the  correct  use  of  MSSTs. 

The  EA  addresses  uncertainty  and 
ecosystem  considerations  associated 
with  each  stock  assessment  and 
acknowledges  that  all  of  the  groundfish 
species  are  predators  or  prey  at  some 
stage  of  life.  A  review  of  ecosystem 
status  and  trends  also  was  provided  in 
the  ecosystems  chapter  of  the  SAFE 
reports. 

Comment  3.  The  concept  of 
combining  rockfish  assemblages  masks 
the  fact  that  individual  species  currently 
are  at  an  overfished  level  and  the  EA 
does  not  adequately  analyze  the  present 
status  of  these  long  lived  species. 
Specifically,  the  EA  fails  to  analyze 
their  biomass  in  relation  to  an 
overfished  determination  criterion  that 
complies  with  the  Magnuson-Stevens 
Act. 

Response.  NMFS  disagrees  that 
rockfish  sf>ecies  are  at  an  overfished 
level.  However,  NMFS  does  agree  that 
potential  concerns  about 
disproportionate  harvest  relative  to 
abimdance  of  species  within  groups  or 
assemblages  could  be  at  least  partially 
addressed  if  existing  complexes  or 
assemblages  were  broken  out  to  separate 
species  and  managed  accordingly. 
Species  within  the  rockfish  assemblages 
tend  to  reflect  tiers  4  or  5  stocks  and  it 
is  not  possible  to  determine  whether 
any  species  is  overfished  or  whether  it 
is  apOToaching  an  overfished  condition. 

Difficulties  exist  in  working  towards 
species  specific  management  for 
existing  assemblages,  partictdarly  for 
some  of  the  rockfish  assemblages.  Most 
paramount  of  these  difficulties  is  the 
collection  of  adequate  species  specific 
catch  data  upon  which  to  monitor  and 
manage  species  specific  TACs.  NMFS  is 
working  with  its  North  Pacific  Observer 
Program  and  stock  assessment  scientists 
to  address  this  issue  for  2003  and  arrive 
at  a  subsampling  protocol  for  rockfish 
species  to  meet  tkts  need.  At  that  time, 
enhanced  species  specific  management 
may  be  possible,  notwithstmiding  other 
management  issues  that  arise  fi'om  very 
small  TAC  amounts. 


Qaflrification 

The  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  this  rule  is  necessary 
for  the  conservation  and  management  of 
the  groundfish  fisheries  of  the  BSAI  and 
GOA.  The  Regional  Administrator  also 
has  determined  that  this  emergency 
interim  rule  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 


applicable  laws.  No  relevant  Federal 
rules  exist  that  may  duplicate,  overlap, 
or  conflict  with  this  action. 

The  Steller  sea  lion  protection 
measures  have  been  determined  to  be 
significant  for  piuposes  of  Executive 
Order  12866  and  a  regulatory  impact 
review  was  prepared.  The  regulatory 
impact  review  is  available  from  NMFS 
as  part  of  the  final  SEIS.  (see 
ADDRESSES). 

Consistent  with  the  National 
Environmental  Policy  Act,  NMFS 
prepared  an  environmental  assessment 
for  the  TAC  specifications  portion  of 
this  action.  NMFS  also  prepared  an  SEIS 
for  the  Steller  sea  lion  protection 
measures;  a  notice  of  availability  of  the 
draft  SEIS  was  published  in  the  Federal 
Register  on  August  31,  2001  (66  FR 
45984).  Comments  were  received  and 
responded  to  in  the  final  SEIS  and  the 
final  document  was  issued  November 
23,  2001  (66  FR  58734).  The  final  SEIS 
and  EA  are  available  from  NMFS  (see 
ADDRESSES).  Based  on  a  comparison  of 
the  effects  of  the  other  alternatives  in 
the  SEIS,  NMFS  determined  that  this 
action  meets  the  ESA  requirements  for 
Steller  sea  lion  protection  and 
environmental  protection  without 
providing  extreme  economic  hardship 
that  was  anticipated  from  the  most 
environmentally  desirable  alternative. 
Potential  adverse  impacts  on  marine 
mammals  resulting  from  fishing 
activities  conducted  under  this 
emergency  interim  rule  are  discussed  in 
the  EA  and  final  SEIS  for  this  action. 

This  rule  contains  and  refers  to 
coUection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 
The  requirement  for  a  vessel  fishing 
permit  has  been  approved  under  OMB 
control  number  0648-0444  (expiration 
date  May  31,  2002).  The  estimated 
response  time  for  an  application  to 
amend  a  permit  and  register  for  the  Atka 
mackerel,  pollock,  or  Pacific  cod 
directed  fisheries  is  31  minutes.  The 
CDQ  reporting  requirement  has  been 
approved  by  the  OMB  and  issued  OMB 
control  number  0648-0269,  expiration 
date  October  31,  2004.  Public  reporting 
burden  of  CDQ  collection  of  information 
is  estimated  to  be  an  average  of  15 
minutes  per  response  for  a  CDQ  catch 
report.  This  time  includes  the  time  for 
reviewing  instructions,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  requirement  to  install  and  use  a 
VMS  has  been  approved  under  OMB 
control  niunber  0648-0445  (expiration 
date  June  30,  2002).  The  response  times 
for  VMS-related  requirements  are  6 
hours  to  install  a  unit.  12  minutes  to  fax 
a  check-in  report  that  the  VMS  is 


operational.  5  seconds  per  automated 
position  report,  and  4  hours  per  year  for 
VMS  maintenance. 

The  response-time  estimates  above 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  these 
data  coUections,  including  suggestions 
for  reducing  the  burden,  to  NMFS  (see 
AOORtESSES)  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  (Attn:  NOAA 
Desk  Officer). 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  and  no  person  shall  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  imless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

A  formal  section  7  consultation  under 
the  ESA  was  initiated  for  this 
emergency  interim  rule  under  the  FMPs 
for  the  groimdfisfa  fisheries  of  the  BSAI 
and  the  GOA.  In  biological  opinions 
dated  October  17,  2001,  December  22, 
1999,  and  December  23, 1999,  the 
Director  of  the  Office  of  Protected 
Resources  determined  that  fishing 
activities  conducted  imder  the 
emergency  interim  rule  are  not  likely  to 
jeopardize  the  continued  existence  of 
any  endangered  or  threatened  species  or 
residt  in  the  destruction  or  adverse 
modification  of  critical  habitat.  In  a 
memorandiun  dated  December  11,  2001, 
from  the  Office  of  Protected  Resoiuces 
to  the  Office  of  Sustainable  Fisheries, 
the  1999  BiOps  were  extended  for  one 
year  from  January  1,  2002,  for  purposes 
of  this  action.  This  emergency  interim 
rule  is  consistent  with  the  objectives  for 
Steller  sea  lion  protection  measiues 
implemented  in  2001  imder  section 
209(c)(6)  of  Public  Law  106-554,  the 
ESA,  and  other  applicable  laws. 

NMFS  is  establishing  the  2002  TAC 
specifications  for  the  BSAI  and  GOA  by 
this  emergency  interim  rule.  The  normal 
procediue  of  publishing  proposed, 
interim,  and  final  TAC  specifications 
was  not  followed  in  2002  because  the 
information  needed  to  establish  the 
harvest  specifications  did  not  become  - 
available  imtil  mid-November  and  the 
Council  reconmiendations  were  not 
received  by  NMFS  luatil  December  11, 
2001.  Analysis  of  the  action  and  the 
preparation  of  the  Federal  Register 
notification  could  not  be  completed 
imtil  the  Coimcil  recommendations 
were  received  for  the  final  specifications 
as  well  as  the  Steller  sea  lion  protection 
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measures,  of  which  the  specifications 
are  an  integral  part  and  must  be  in  place 
by  January  1,  2002,  to  allow  the  orderly 
commencement  of  the  2002  groundfish 
fisheries.  Accordingly,  it  is 
impracticable  to  provide  prior  notice 
and  an  opportimity  for  public  comment, 
or  to  delay  for  30  days  the  efiective  date 
of  this  rule.  Further,  it  would  be 
contrary  to  the  public  interest  to  delay 
the  start  of  the  season  to  allow  for  prior 
notice,  an  opportimity  for  public 
comment,  and  for  a  30-day  delay  in  the 
effective  date.  Therefore,  good  cause 
exists  to  waive  those  requirements 
pursuant  to  5  U.S.C.  553(b)(3).  For  the 
same  reason,  good  cause  exists  to  waive 
the  30-day  delay  in  effective  date. 
Accordingly,  under  5  U.S.C.  553(d)(3),  a 
delay  in  the  effective  date  is  hereby 
waived.  Because  prior  notice  and 
opportunity  for  public  comment  are  not 
required  for  this  emergency  interim  rule 
by  5  U.S.C.  553  or  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.  are  not  applicable.  Therefore,  no 
regiilatory  flexibility  analysis  has  been 
prepared. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  December  27.  2001. 
Retiecca  Lent, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  ^4arine  Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  amended  as  follows: 

PART  679— RSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  ef  seq.;  1801  et 
seq.;  3631  et  seq.;  Title  11  of  Division  C,  Pub. 
L.  105-277;  Sec.  3027.  Pub.  L.  106-31;  113 
Stat.  57;  16  U.S.C.  1540(f);  and  Sec.  209.  Pub. 
L.  106-554. 

2.  In  §  679.2,  the  definitions  for 
"Steller  Sea  Lion  Protection  Areas"  and 
paragraph  (5)  imder  "Directed  Fishing" 
are  suspended  until  July  8,  2002,  and 
definitions  for  "Harvest  limit  area  for 
platoon  managed  Atka  mackerel 
directed  fishing",  "Inshore  component 
in  the  GOA",  and  "Offshore  component 
in  the  GOA"  are  added  in  alphabetical 
order  to  read  as  follows: 

§679.2    Definitions. 

***** 

Harvest  limit  area  for  platoon 
managed  Atka  mackerel  directed  fishing 
(applicable  through  July  8,  2002)  for  the 
purposes  of  §§  679.4(b)(5)(iv), 
679.20(a)(8)(ii)  and  (iii)  and 


679.22(a)(12)(iv)(A),  means  the  waters  of 
statistical  areas  542  and  543  west  of 
178°  W  long,  within  20  nm  seaward  of 
sites  listed  in  Table  24  of  this  part  and 
located  west  of  177.58°  W  long. 
*        *        *        *        • 

Inshore  component  in  the  GOA 
(applicable  through  July  8,  2002)  means 
the  following  three  categories  of  the  U.S. 
groundfish  fishery  that  process 
groundfish  harvested  in  the  BSAI  or 
GOA: 

(1)  Shoreside  processing  operations; 

(2)  Vessels  less  than  125  ft  (38.1  m) 
LOA  that  process  no  more  than  126  mt 
per  week  in  round-weight  equivalents  of 
an  aggregate  amovmt  of  pollock  and 
Pacific  cod;  and 

(3)  Vessels  that  process  pollock  or 
Pacific  cod,  harvested  in  a  directed 
fishery  for  those  species,  at  a  single 
geographic  location  in  Alaska  State 
waters  during  a  fishing  year. 
***** 

Offshore  component  in  the  GOA 
(applicable  through  July  8,  2002)  means 
all  vessels  not  included  in  the  definition 
of  "inshore  component  in  the  GOA" 
that  process  groimdfish  in  the  BSAI  or 
GOA. 
***** 

3.  In  §679.4,  paragraphs  (b)(5)(iv)(E) 
and  (F)  are  added  to  read  as  follows: 

§679.4    Permits.. 

***** 

(b)  *  *  * 
(5j*   *   * 

(iv)  *   *  * 

(E)  (Applicable  through  July  8,  2002) 
ff  the  vessel  will  be  using  pot.  hook-and- 
line,  or  trawl  gear  in  the  directed 
fisheries  for  pollock,  Atka  mackerel  or 
Pacific  cod  in  the  GOA  or  in  the  BSAI. 

(F)  (Applicable  through  July  8,  2002) 
U  the  vessel  owner  will  be  fishing  in  the 
harvest  limit  area  in  Statistical  Areas 
542  or  543  in  the  directed  fishery  for 
Atka  mackerel. 
***** 

4.  In  §679.5,  paragraph 
(n)(2)(iii)(A)(4)  is  added  to  read  as 
follows: 

§679.5    Recordlceeping  and  reporting. 

***** 

{n)*  *  * 
(2)  *  *  * 
(iii)*  *  ' 
(A)*  *  * 

(4)  (Applicable  through  July  8.  2002) 
Indicate  the  intended  target  species. 
***** 

5.  In  §679.7.  paragraphs  (a)(ll),  (b), 
(d)(16),  and  (d)(23)  are  suspended  until 
July  8.  2002.  paragraph  (c)(3)  is 
suspended  1200  hours,  A.l.t.,  Jime  10, 
2002,  imtil  July  8,  2002,  and  paragraphs 


(a)(7)(ui)  through  (vii).  (a)(17),  (a)(18), 
(a)(19),  (d)(26),  (j),  and  (k)  are  added  to 
read  as  follows: 

§679.7    Prohibitions. 

***** 

(a)*  •  * 
(7)*  *  * 

(iii)  (Applicable  through  July  8,  2002) 
Operate  any  vessel  in  the  BSAI  imder 
both  the  "inshore  component  in  the 
GOA"  and  the  "offshore  component  in 
the  BSAI"  or  under  both  the  "offshore 
component  in  the  GOA"  and  the 
"inshore  component  in  the  BSAI" 
definitions  in  §  679.2  during  the  same 
fishing  year. 

(iv)  (Applicable  through  July  8.  2002) 
Operate  any  vessel  in  the  GOA  in  more 
than  one  of  the  three  categories 
included  in  the  definitions  of  "inshore 
component  in  the  GOA,"  in  §679.2, 
during  any  fishing  year. 

(v)  (Applicable  through  July  8.  2002) 
Operate  any  vessel  in  the  GOA  under 
both  the  "inshore  component  in  the 
GOA"  and  the  "offshore  component  in  . 
the  GOA"  definitions  in  §679.2  during 
the  same  fishing  year. 

(vi)  (Applicable  through  July  8.  2002) 
Operate  any  vessel  in  the  GOA  under 
both  the  "inshore  component  in  the 
GOA"  and  the  "offshore  component  in 
the  BSAI"  or  under  both  the  "offshore 
component  in  the  GOA"  and  the 
"inshore  component  in  the  BSAI" 
definitions  in  §  679.2  during  the  same 
fishing  year. 

(vii)  (Applicable  through  July  8,  2002) 
Operate  any  vessel  that  processes 
pollock  or  Pacific  cod.  harvested  in  a 
directed  fishery  for  those  species,  at  a 
single  location  in  Alaska  State  waters 
under  the  "inshore  component  in  the 
BSAI"  and  the  "inshore  component  in 
the  GOA"  definitions  in  §  679.2  during 
the  same  fishing  year. 
***** 

(17)  Tender  vessel  (applicable  through 
July  8,  2002). 

(i)  Use  a  catcher  vessel  or  catcher/ 
processor  as  a  tenddr  vessel  before 
offloading  all  groundfish  or  groundfish 
product  harvested  or  processed  by  that 
vessel. 

(ii)  Use  a  catcher  vessel  or  catcher/ 
processor  to  harvest  groundfish  while 
operating  as  a  tender  vessel. 

(18)  Pollock,  Pacific  Cod,  and  Atka 
Mackerel  Directed  Fishing  and  VMS 
(applicable  1200  hours,  A.l.t.,  June  10, 
2002,  through  July  8,  2002).  When  a 
vessel  using  pot.  hook-and-line.  or  trawl 
gear  in  the  BSAI  or  GOA  is  authorized 
under  §  679.4(b)(5)(iv)(E)  to  participate 
in  the  Atka  mackerel.  Pacific  cod,  or 
pollock  directed  fisheries;  conduct 
directed  fishing  for  groundfish  or  for 
Pacific  halibut  IFQ  under  §  679.4(d). 


Federal  Reoster/Vol.  67,  No.  5 /Tuesday,  January  8,  2002 /Rules  and  Regulations 


1000 


Federal  Register /Vol.  67,  No.  5 /Tuesday,  January  8,  2002 /Rules  and  Regulations 


unless  the  vessel  carries  an  operable 
NMFS-approved  Vessel  Monitoring 
System  (\^S)  transmitter  and  complies 
with  the  requirements  in  §  679.28(f)  at 
all  times  any  of  these  directed  fisheries 
which  the  vessel  is  authorized  for  is 
open. 

(19)  Atka  Mackerel  Harvest  Limit 
Area  Groundfish  Prohibition  (applicable 
through  July  8,  2002).  For  vessels 
registered  for  the  Atka  mackerel  harvest 
limit  area  directed  fishery  under 
§679.20(a)(8)(iii),  conduct  directed 
fishing  for  groundfish,  other  than  Atka 
mackerel  in  an  assigned  harvest  limit 
area  directed  fishery  under 
§679.20(a)(8)(iii).  during  the  time 
period  that  the  first  Atka  mackerel 
directed  fishery  assigned  to  the  vessel 
under  §679.20(a}(8)(iii)(B)  is  open. 
***** 

(d)*  *  •  t 

(26)  (Applicable  through  July  8,  2002) 
Use  any  groundfish  CDQ  species  as  a 
basis  species  for  calculating  retainable 
amounts  of  non-CDQ  species  under 
§679.20.  ' 
***** 

(j)  Prohibitions  specific  to  the  GOA 
(apphcable  through  July  8,  2002)— (1) 
Southeast  Outside  trawl  closure.  Use 
any  gear  other  than  non-trawl  gear  in 
the  GOA  east  of  140°  W  long. 

(2)  Catcher  vessel  trip  limit  for 
pollock.  Retain  on  board  a  catcher  vessel 
at  any  time  during  a  trip,  more  than 
300,000  lb  (136  mt)  of  unprocessed 
poUock. 

(3)  Tender  vessel  restrictions  for 
pollock,  (i)  Operate  as  a  tender  vessel 
east  of  157°00'  W  long,  for  poUock 
harvested  in  the  GOA. 

(ii)  Operate  as  a  tender  vessel  west  of 
IST^Otf  W  long,  while  retaining  on 
board  at  any  time  more  than  600,000  lb 
(272  mt)  of  improcessed  pollock. 

(k)  Prohibitions  specific  to  AFA 
(applicable  January  15,  2002,  through 
July  8.  2002)  It  is  unlawful  for  any 
person  to  do  any  of  the  following: 

(1)  Catcher  vessels.  Use  an  AFA 
catcher  vessel  to  retain  any  BSAI  crab 
species  imless  the  catcher  vessel's  AFA 
permit  contains  a  crab  sideboard 
endorsement  for  that  crab  species. 

(2)  Crab  processing  limits.  It  is 
unlawful  for  an  AFA  entity  that 
processes  pollock  harvested  in  the  BSAI 
directed  pollock  fishery  by  an  AFA 
inshore  or  AFA  mothership  catcher 
vessel  cooperative  to  use  an  AFA  crab 
facility  to  process  crab  in  excess  of  the 
crab  processing  sideboard  cap 
established  for  that  AFA  inshore  or 
mothership  entity.  The  ovmers  and 
operators  for  the  individual  entities 
comprising  the  AFA  inshore  or 
mothership  entity  will  be  held  jointly 


and  severally  liable  for  any  overages  of 
the  AFA  inshore  or  mothership  entity's 
crab  processing  sideboard  cap. 

6.  In  §679.20.  paragraphs  (a)(5)(i)(A), 
(a)(5)(ii)(B).  (a)(7)(i)(C)(2).  (a)(7)(i)(C)(5), 
(a)(7)(ii)(A).  (a)(7)(iii)(A),  (a)(7)(iii)(B). 
(f)(2).  and  (f)(3)  are  suspended  imtil  July 
8,  2002.  and  paragraphs  (a)(5)(i)(B), 
(a)(5)(i)(F).  (a)(5)(ii)(C),  (a)(6)(ii), 
(a)(6)(iii).  (a)(7)(i)(C)(4),  (a)(7)(i)(C)(5),  " 
(a)(7)(ii)(D)  and  (E),  (a)(7)(iii)(D), 
(a)(8)(ii)(C).  (a)(8)(iii).  (a)(ll),  (b)(2)(i), 
(b)(2)(ii),  (d)(4),  and  (f)(4)  are  added  to 
read  as  follows: 

§679.20    General  limitations. 

***** 

(a)*  *  * 
(5)*  *  * 

(i)*  *  * 

(B)  BSAI  seasonal  allowances 
(applicable  through  July  8.  2002)— (1) 
Inshore,  catcher/processor,  mothership, 
and  CDQ  components.  The  portions  of 
the  BS  subareas  pollock  directed  fishing 
allowances  allocated  to  each  component 
under  sections  206(a)  and  206(b)  of  the 
American  Fisheries  Act  wiU  be  divided 
into  two  seasonal  allowances 
corresponding  to  the  two  fishing 
seasons  set  out  at  §  679.23(e)(5),  as 
follows:  A  Season,  40  percent;  B  Season, 
60  percent. 

(2)  Inseason  adjustments.  Within  any 
fishing  year,  the  Regional  Administrator 
will  add  or  subtract  any  under  harvest 
or  over  harvest  of  a  seasonal  allowance 
for  a  component  to  the  subsequent 
seasonal  allowance  for  the  component 
through  notification  published  in  the 
Federal  Register. 
***** 

(F)  Steller  sea  lion  conservation  area 
harvest  limit  (applicable  through  July  8, 
2002). 

[1)  For  each  component  under 
Sections  206(a)  and  206(b)  of  the 
American  Fisheries  Act  and  for  the  open 
access  fishery,  no  more  than  28  percent 
of  the  annual  pollock  directed  fishery 
allowance  may  be  taken  from  the  Steller 
sea  lion  conservation  area  (SCA)  before 
April  1.  The  SCA  is  defined  at 
§679.22(a)(ll)(vii). 

(2)  After  April  1,  the  unharvested 
amount  available  in  the  SCA  before 
April  1  is  available  for  directed  fishing 
either  within  or  outside  the  SCA  during 
the  remainder  of  the  A  season. 

(ii)*  *  * 

(C)  GOA  seasonal  apportionments 
(applicable  through  July  8,  2002).  Each 
apportionment  established  under 
paragraph  (a)(5)(ii)(A)  of  this  section 
wiU  be  divided  into  four  seasonal 
apportionments  corresponding  to  the 
four  fishing  seasons  set  out  at 

§  679.23(d)(3)  of  this  part  as  follows:  A 


Season,  25  percent;  B  Season,  25 
percent;  C  Season,  25  percent;  D  Season, 
25  percent.  Within  any  fishing  year, 
under  harvest  or  over  harvest  of  a 
seasonal  apportionment  may  be  added 
to  or  subtracted  from  remaining 
seasonal  apportionments  in  a  maimer  to 
be  determined  by  the  Regional 
Administrator,  provided  that  any 
revised  seasonal  apportionment  does 
not  exceed  30  percent  of  the  annual 
TAC  apportionment  for  the  combined 
GOA  Western  and  Central  Regulatory 
Areas. 

(6)  *  *  * 

(ii)  GOA  pollock  (applicable  through 
July  8,  2002).  The  apportionment  of 
pollock  in  all  GOA  regulatory  areas  and 
for  each  seasonal  apportionment 
described  in  paragraph  (a)(5)(ii)  of  this 
section  will  be  allocated  entirely  to 
vessels  catching  pollock  for  processing 
by  the  inshore  component  in  the  GOA 
after  subtraction  of  an  amount  that  is 
projected  by  the  Regional  Administrator 
to  be  caught  by,  or  delivered  to,  the 
offshore  component  in  the  GOA 
incidental  to  directed  fishing  for  other 
groundfish  species. 

(iii)  GOA  Pacific  cod  (applicable 
throiiqgh  July  8,  2002).  The 
apportionment  of  Pacific  cod  in  all  GOA 
regulatory  areas  will  be  allocated  90 
percent  to  vessels  catching- Pacific  cod 
for  processing  by  the  inshore 
component  in  the  GOA  and  10  percent 
to  vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  GOA. 

(7)  *  •  * 
(i)  •  *  * 
(O*  *  • 

(4)  (Applicable  throiigh  July  8,  2002) 
Harvest  of  Pacific  cod  made  by  catcher 
vessels  less  than  60  ft  (18.3  m)  LOA 
using  pot  gear: 

(i)  Will  accrue  against  the  18.3  percent 
specified  in  paragraph  (a)(7)(i)(C)(2)(iiiO 
of  this  section  when  the  Pacific  cod 
fishery  for  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  using  pot  gear 
is  open. 

[ii)  Will  accrue  against  the  1.4  percent 
specified  in  paragraph  (a)(7)(i)(C)(2)(iv) 
of  this  section  when  the  Pacific  cod 
fishery  for  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  using  pot  gear 
is  closed. 

(5)  (Apphcable  through  July  8,  2002) 
Harvest  of  Pacific  cod  made  by  catcher 
vessels  less  than  60  ft  (18.3  m)  LOA 
using  hook-and-line  gear: 

(i)  Will  accrue  against  the  0.3  percent 
specified  in  paragraph  (a)(7)(i)(C)(})(ii) 
of  this  section  when  the  Pacific  cod 
fishery  for  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  using  hook-and- 
line  gear  is  open. 
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[ii]  Will  accrue  against  the  1.4  percent 
specified  in  paragraph  (a)(7)(i){C)(l)(iV) 
of  this  section  when  the  Pacific  cod 
fishery  for  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  using  hook-and- 
line  gear  is  closed. 
***** 

(ii)*  *  * 

(D)  Reallocation  within  the  trawl 
sector  (applicable  through  July  8,  2002). 
If,  during  a  fishing  season,  the  Regional 
Administrator  determines  that  either 
catcher  vessels  using  trawl  gear  or 
catcher/processors  using  trawl  gear  will 


not  be  able  to  harvest  the  entire  amount 
of  Pacific  cod  in  the  BSAI  allocated  to 
those  vessels  under  paragraph  (a)(7)(i) 
or  (a)(7)(ii)(C)  of  this  section,  he/she 
may  reallocate  the  projected  unused 
amount  of  Pacific  cod  to  vessels  using 
trawl  gear  in  the  other  trawl  component 
through  notification  in  the  Federal 
Register  before  any  reallocation  to 
vessels  using  other  gear  type(s). 

(E)  Unused  seasonal  allowance  for 
trawl  (applicable  through  July  8,  2002). 
Any  unused  portion  of  a  seasonal 
allowance  of  Pacific  cod  for  vessels 


using  trawl  gear  under  paragraph 
(a)(7)(i)(C)  of  this  section  may  be 
reapportioned  by  the  Regional 
Administrator,  through  notification 
published  in  the  Federal  Register,  to  the 
subsequent  seasonal  allocations  for 
vessels  using  trawl  gear.    ' 

(iii)*  *  * 

(D)  Seasonal  apportionment  and  gear 
allocations  (applicable  through  July  8, 
2002).  The  Pacific  cod  BSAI  gear 
allocations  and  apportionments  by 
seasons,  as  specified  in  §  679.23  (e)(6), 
are  as  follows: 


Gear  type 


A  season 
(percent) 


B  season 

(percent) 


C  season 
(percent) 


Trawl  ; 

TrawtCV 

Trawl  CP 

Hook-and-line  >60  ft  (18.3  m)  LOA,  non-CDQ  pot  vessels  >60  ft  (18.3  m)  LOA.  and  jig  vessels 
All  other  nontrawl  vessels 

CV  =  catcher  vessels. 

CP  =  catcher/processor  vessels. 


60 
70 
50 

60 


20 
10 
30 

40 


20 
20 
20 


No  seasonal  apportiortment. 


(8)*   *   * 

ii  *  *  * 

(C)  Atka  mackerel  harvest  limit  area 
(applicable  through  July  8,  2002). 
Harvest  of  Atka  mackerel  is  limited  in 
the  harvest  limit  area,  as  defined  in 
§679.2,  as  follows: 

(1)  For  the  Atka  mackerel  harvest 
limit  area  as  defined  in  §  679.2,  the 
Regional  Administrator  will  establish  a 
harvest  limit  of  no  more  than  60  percent 
of  the  seasonal  TAC  as  specified  in 
paragraph  (a)(8)(ii)(A)  of  this  section. 

{2)CDQfishing.  A  CDQ  group  is 
prohibited  from  exceeding  the  CDQ 
portion  of  the  percentage  of  annual  Atka 
mackerel  in  the  Western  and/or  Central 
districts  of  the  AI  specified  in  paragraph 
(a)(8)(ii)(C)(I)  of  this  section  for  the 
harvest  limit  area  as  defined  in  §  679.2. 

(iii)  Platoon  management  of  Atka 
mackerel  harvest  limit  area  directed 
fishing  (applicable  through  July  8, 
2002) — (A)  Registration.  All  vessels 
using  trawl  gear  for  directed  fishing  for 
Atka  mackerel  in  the  harvest  limit  area, 
as  defined  in  §  679.2,  are  required  to 
register  with  NMFS  by  January  15,  2002. 
To  register,  the  vessel  owner  or  operator 
must  provide  information  required  by 
§  679.4(b)(5)(iv)  for  an  endorsement  to 
the  vessel's  Federal  fishery  permit 
issued  imder  §  679.4. 

(B)  Platoon  assignment.  For  each 
season.  NMFS  vdU  manage  the  harvest 
limit  area  fishery  for  the  vessels 
registered  to  fish  in  areas  542  or  543 
under  paragraph  (a)(8)(iii)(A)  of  this 
section  as  follows: 

Id  Lottery.  The  Regional 
Administrator  or  his/her  designee 
randomly  will  assign  each  vessel  to  a 
platoon  for  one  of  two  directed  fisheries 
for  each  statistical  area  in  which  the 


vessel  is  registered  under  paragraph 
(a)(8){iii)(A)  of  this  section.  Each 
platoon  vnthin  a  statistical  area  will  be 
assigned  an  equal  number  of  vessels 
unless  there  is  an  odd  number  of  vessels 
registered  under  paragraph  (a)(8)(iii)(A) 
of  this  section.  In  the  case  of  an  odd 
number  of  vessels,  the  Regional 
Administrator  will  assign  one  additional 
vessel  to  one  platoon.  Vessels 
registering  imder  paragraph  (a)(8)(iii)(A) 
of  this  section  to  fish  in  both  area  542 
and  area  543  will  be  randomly  assigned 
to  a  harvest  limit  area  directed  fishery 
in  area  542  and  will  be  placed  in  the 
area  543  harvest  limit  area  directed 
fishery  occurring  at  an  alternate  time 
during  the  season. 

(2)  Notification.  The  Regional 
Administrator  will  provide  the  results  of 
the  lottery  under  (a)(8)(iii)(B)(I)  of  this 
section  by  notification  published  in  the 
Federal  Register  and  other  means  of 
practicable  notification. 

(C)  Harvest  limit  area  directed 
fisheries.  48  hours  after  a  seasonal 
closure  of  the  area  541  Atka  mackerel 
directed  fishery,  the  Regional 
Administrator  will  open  the  directed 
fisheries  within  the  harvest  limit  area  in 
areas  542  and  543,  as  defined  at  §679.2. 
The  Regional  Administrator  will 
provide  notification  by  publication  in 
the  Federal  Register  of  the  opening  and 
closure  date  of  the  directed  fisheries,  as 
determined  by  paragraph  (a)(8)(iii)(E)  of 
this  section.  Closures  specified  in  Table 
24  of  this  part  and  in  §679.22(a)(12) 
will  remain  in  effect. 

(D)  Harvest  limit  area  harvest  limit. 
The  Regional  Administrator  will 
establish  the  harvest  limit  for  each 
harvest  limit  area  directed  fishery  for 


areas  542  and  543  based  on  the  seasonal 
apportionment  at  paragraph  (a)(8)(ii)(C) 
of  this  section  and  in  proportion  to  the 
number  of  vessels  in  a  platoon 
compared  to  the  total  number  of  vessels 
participating  in  the  harvest  limit  area 
directed  fishery  for  area  542  or  543 
diuing  a  season. 

(E)  Harvest  limit  area  directed 
fisheries  closures.  The  Regional 
Administrator  will  establish  the  closure 
date  of  the  Atka  mackerel  directed 
fisheries  in  the  harvest  limit  area  for 
areas  542  and  543  based  on  the 
estimated  fishing  capacity  of  vessels 
registered  to  fish  in  the  area  and 
assigned  to  the  platoon  under  paragraph 
(a)(8)(iii)(B)  of  this  section.  Each  harvest 
limit  area  directed  fishery  will  last  no 
longer  than  14  days. 

(F)  Groundfish  directed  fishery 
prohibition.  Vessels  registering  under 
paragraph  (a)(8)(iii)(A)  of  this  section 
are  prohibited  from  participating  in  any 
groundfish  directed  fishery  other  than 
the  one  assigned  under  paragraph 
(a)(8)(iii)(B)  of  this  section  during  the 
opening  of  the  first  harvest  limit  area 
directed  fishery  to  which  the  vessel  is 
assigned  in  a  season,  as  specified  in 
§679.7(a)(19). 
***** 

(11)  GOA  Pacific  cod  T/iC  (applicable 
through  July  8.  2002) — (i)  Seasonal 
apportionment.  The  TAC  established  for 
Pacific  cod  in  the  Western  and  Central 
areas  of  the  GOA  will  be  divided  60 
percent  to  the  A  season  and  40  percent 
to  the  B  season,  as  specified  in 
§  679.23(d)(4). 

(ii)  The  Regional  Administrator  may 
apply  any  underage  or  overage  of  Pacific 
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cod  harvest  from  opft  se9$9n  to  the 
subsequent  season.  In  adding  or 
subtracting  any  underages  or  overages  to 
the  subsequent  season,  the  Regional 
Administrator  must  consider  bycatch 
needed  to  optimize  catch  by  gear  groups 
and  sectors. 

(iii)  Bycatch.  Pacific  cod  bycatch 
taken  between  the  closure  of  the  A 
season  and  opening  of  the  B  season 
shall  be  deducted  from  the  B  season 
TAC  apportionment. 

(b)*  *  • 

(2)*  *  * 

(i)  Pollock  inshore-offshore 
reapportionment  (applicable  through 
July  8.  2002).  Any  amounts  of  the  GOA 
reserve  that  are  reapportioned  to  pollock 
as  provided  by  paragraph  (b)  of  this 
section  must  be  apportioned  between 
the  inshore  component  in  the  GOA  and 
the  offshore  component  in  the  GOA  in 
the  same  proportions  specified  in 
paragraph  (a)(6)(ii}  of  this  section. 

(ii)  Pacific  Cod  inshore-offshore 
reapportionment  (applicable  through 
July  8,  2002).  Any  amounts  of  the  GOA 
reserve  that  are  reapportioned  to  Pacific 
cod  as  provided  by  paragraph  (b)  of  this 
section  must  be  apportioned  between 
the  inshore  component  in  the  GOA  and 
the  o^hore  component  in  the  GOA  in 
the  same  proportion  specified  in 
paragraph  (a)(6)(iii)  of  this  sef:tion. 

•  *        *        *        • 

(d)*  *  * 

(4)  Harvest  control  for  pollock,  Atka 
mackerel  and  Pacific  cod  (applicable 
through  July  8,  2002).  If  a  biological 
assessment  of  stock  condition  for 
pollock.  Pacific  cod,  or  Atka  mackerel 
within  an  area  projects  that  the  biomass 
in  an  area  will  be  below  20  percent  of 
the  projected  unfished  biomass  during  a 
fishing  year,  the  Regional  Administrator 
will  prohibit  the  directed  fishery  for  the 
relevant  species  within  the  area.  The 
Regional  Administrator  will  prohibit  the 
directed  fishery  imder  this  paragraph  by 
notification  published  in  the  Federal 
Register.  The  directed  fishery  will 
remain  closed  until  a  subsequent 
biological  assessment  projects  that  the 
biomass  for  the  species  in  the  area  will 
exceed  20  percent  of  the  projected 
unfished  biomass  during  a  fishing  year. 

•  •        *        *        * 

(f)*  *  *  I 

(4)  Retainable  amounts  (applicable 
through  July  8, 2002).  Except  as 
provided  in  Table  10  to  this  part, 
arrowtooth  flounder,  or  any  groundfish 
species  for  which  duected  fishing  is 
closed  may  not  be  used  to  calculate 
retainable  amoimts  of  other  groundfish 
species.  CDQ  species  may  only  be  used 


to  calculate  retainable  amoimts  of  other 
CDQ  species. 

***** 

7.]n%  679.22,  paragraphs  (a)(5){i) 
through  (iii),  (a)(7),  (a)(8),  and  (b)(2)  are 
suspended  imtil  July  8,  2002,  and 
paragraphs  (a)(5)(iv),  (a)(ll).  (a)(12), 
(b)(3),  and  (b)(6)  are  added  to  read  as 
follows: 

§679.22    Closures. 

(a)*  *  * 

(5)*  *  * 

(iv)  Catcher/processor  restrictions 
(applicable  through  July  8,  2002).  A 
catcher/processor  vessel  authorized  to 
fish  for  BSAI  pollock  under  §  679.4  is 
prohibited  from  conducting  directed 
fishing  for  pollock  in  the  CVOA  diuing 
the  pollock  B  season  defined  at 
§  679.23(e)(5)(ii),  imless  it  is  operating 
under  a  GDP  approved  by  NMFS. 
***** 

(11)  Stellersea  lion  protection  areas, 
Bering  Sea  subarea  (applicable  through 
July  8,  2002) — (i)  Bogoslofarea—{A) 
Boimdaries.  The  Bogoslof  area  consists 
of  all  waters  of  area  518  as  described  in 
Figiu-e  1  of  this  part  south  of  a  straight 
line  connecting  55°00'  N  lat./l  70'*00'  W 
long.,  and  55°0O'  N  lat./168"'ll'4.75''  W 
long.; 

(B)  Fishing  prohibition.  All  waters 
within  the  Bogoslof  area  are  closed  to 
directed  fishing  for  pollock,  Pacific  cod, 
and  Atka  mackerel  by  federally 
permitted  vessels,  except  as  provided  in 
paragraph  (a)(ll)(i)(C)  of  this  section. 

(C)  Bogoslof  Pacific  cod  exemption 
area.  [1)  All  catcher  vessels  less  than  60 
ft  (18.3  m)  LOA  using  jig  or  hook-and- 
line  gear  for  directed  fishing  for  Pacific 
cod  are  exempt  from  the  Pacific  cod 
fishing  prohibition  as  described  in 
paragraph  (a)(ll)(i)(B)  of  this  section  in 
the  portion  of  the  Bogoslof  area  south  of 
a  line  connecting  a  point  that  is  3  run 
north  of  Bishop  Point  (54°01'25''  N  lat./ 
166°  57'00"  W  long.)  to  Cape  Tanak 
(53°33'50'  N  lat./168°00'00''  W  long.), 
not  including  waters  of  the  Bishop  Point 
Pacific  cod  fishing  closures  as  described 
in  Table  23  of  this  part. 

(2)  If  the  Regional  Administrator  - 
determines  that  113  mt  of  Pacific  cod 
has  been  caught  by  catcher  vessels  less 
than  60  ft  (18.3  m)  LOA  using  jig  or 
hook-and-line  gear  in  the  exemption 
area  described  in  paragraph 
(a)(ll)(i)(C)(3)  of  tiiis  section,  the 
Regional  Administrator  vdll  prohibit 
directed  fishing  for  Pacific  cod  by 
catcher  vessels  less  than  60  ft  (18.3  m) 
LOA  using  jig  or  hook-and-line  gear  in 
the  exemption  area  by  notification 
published  in  the  Federal  RegistCT. 

(ii)  Bering  Sea  Pollock  Restriction 
Area — (A)  Boundaries.  The  Bering  Sea 


Pollock  Restriction  Area  consists  of  all 
waters  of  the  Bering  Sea  subarea  south 
of  a  line  connecting  the  points  163°0'00*' 
W  long./55°46'30''  N  lat. ,  165<'08'00'  W 
long./54''42'9''  N  lat.,  165°40'00''  W 
long./54°26'30'  N  lat,  166n2'00'  W 
long./54°18'40'  N  lat..  and  167°0'00''  W 
long./54°8'50'  N  lat. 

(B)  Fishing  prohibition.  All  waters 
within  the  Bering  Sea  Pollock 
Restriction  Area  are  closed  to  directed 
fishing  for  poUock  by  federally 
permitted  vessels  during  the  A  season, 
as  defined  at  §  679.23(e)(5). 

(iii)  Groimdfish  closures.  Directed 
fishing  for  groundfish  by  federally 
permitted  vessels  is  prohibited  within  3 
mn  of  selected  sites.  These  sites  are 
listed  in  Table  21  of  this  part  and  are 
identifiable  by  "Bering  Sea"  in  column 
2. 

(iv)  Pollock  closures.  Directed  fishing 
for  pollock  by  federally  permitted 
vessels  is  prohibited  within  pollock  no 
fishing  zones  aroimd  selected  sites. 
These  sites  are  listed  in  Table  22  of  this 
part  and  are  identifiable  by  "Bering 
Sea"  in  coliunn  2. 

(v)  Pacific  cod  closures.  Directed 
fishing  for  Pacific  cod  by  federally 
permitted  vessels  using  trawl,  hook-and- 
line,  and  pot  gear  is  prohibited  within 
the  Pacific  cod  no  fishing  zones  around 
selected  sites.  These  sites  and  gear  types 
are  listed  in  Table  23  of  this  pait  spid  are 
identifiable  by  "BS"  in  cohunn  2. 

(vi)  Atka  mackerel  c/osures.  Directed 
fishing  for  Atka  mackerel  by  federally 
permitted  vessels  using  trawl  gear  is 
prohibited  within  Atka  mackerel  no 
fishing  zones  aroimd  selected  sites. 
These  sites  are  listed  in  Table  24  of  this 
part  and  are  identifiable  by  "Bering 
Sea"  in  coliunn  2. 

(vii)  Steller  sea  lion  conservation  area 
(SCA).  (A)  General.  When  the  Regional 
Administrator  announces,  by 
notification  in  the  Federal  Register,  that 
the  criteria  set  out  in  paragraph 
(a)(ll)(vii)(C)  of  this  section  have  been 
met  by  one  or  more  industry 
component(s)  made  of  vessels  catching 
pollock  for  processing  by  the  inshore 
component,  catcher/processors  in  the 
offehore  component,  motherships  in  the 
offshore  component,  or  directed  fishing 
for  pollock  CDQ;  directed  fishing  for 
pollock  by  that  industry  component(s)  is 
prohibited  within  the  SCA  until  April  1. 

(B)  Boundaries.  The  SCA  consists  of 
the  area  of  the  Bering  Sea  subarea 
between  170°00'  W  long,  and  163°00'  W 
long.,  south  of  straight  lines  connecting 
the  following  points  in  the  order  listed: 
55°00'  N  lat..  170''00'  W  long.;  SS'OO'  N 
lat.,  168"*00'  W  long.;  55°30'  N  lat., 
laa^OC  W  long.;  55°30'  N  lat.,  leO^OO' 
W  long.;  Se'OO'  N  lat.,  166''00'  W  long.; 
and.  56°00'  N  lat.,  163°.00'  W  long. 
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(C)  Criteria  for  closure — (1)  General. 
The  directed  fishing  closures  identified 
in  paragraph  (a)(ll)(viiHA)  of  this 
section  will  take  effect  when  the 
Regional  Administrator  determines  that 
the  harvest  limit  for  pollock  within  the 
SCA,  as  specified'in 
§679.20(a)(5)(i)(F)(l)  is  reached  before 
April  1.  The  Regional  Administrator 
will  close  the  directed  pollock  fishery  in 
the  SCA  by  notification  published  in  the 
Federal  Register. 

(2)  Inshore  catcher  vessels  greater 
than  99  ft  (30.2  m)  LOA.  The  Regional 
Administrator  will  prohibit  directed 
fishing  for  pollock  to  vessels  greater 
than  99  ft  (30.2  m)  LOA,  catching 
pollock  for  processing  by  the  inshore 
component  before  reaching  the  inshore 
SCA  harvest  limit  before  April  1  to 
accommodate  fishing  by  vessels  less 
than  or  equal  to  99  ft  (30.2  m)  inside  the 
SCA  until  April  1.  The  Regional 
Administrator  will  estimate  how  much 
of  the  inshore  seasonal  allowance  is 
likely  to  be  harvested  by  catcher  vessels 
less  tihan  or  equal  to  99  ft  (30.2  m)  LOA 
and  reserve  a  sufficient  amount  of  the 
inshore  SCA  allowance  to  acconunodate 
fishing  by  such  vessels  after  the  closure 
of  the  SCA  to  inshore  vessels  greater 
than  99  ft  (30.2  m)  LOA.  The  Regional 
Administrator  will  prohibit  directed 
fishing  for  all  inshore  catcher  vessels 
within  the  SCA  when  the  harvest  limit 
specified  in  §679.20(a)(5)(i)(F)  has  been 
met  before  April  1. 

(12)  Stellersea  lion  protection  areas, 
Aleutian  Islands  subarea  (applicable 
through  July  8,  2002)— (i)  Seguam 
Foraging  area.  (A)  The  Seguam  foraging 
area  is  established  as  all  waters  within 
the  area  between  52°  N  lat.  and  53°  N 
lat.  and  between  173°30'  W  long,  and 
172°30'Wlong. 

(B)  Directed  fishing  for  pollock, 
Pacific  cod,  and  Atka  mackerel  by 
federally  permitted  vessels  is  prohibited 
in  the  Seguam  Foraging  area  as 
described  in  paragraph  (a)(12)(i)(A)  of 
this  section. 

(ii)  Pollock  Closure.  Directed  fishing 
for  pollock  by  federally  permitted 
vessels  is  prohibited  within  the 
Aleutian  Islands  subarea  at  all  times. 

(iii)  Groundfish  closures.  Directed 
fishing  for  groimdfish  by  federally 
permitted  vessels  is  prohibited  within  3 
nm  of  selected  sites.  These  sites  are 
listed  in  Table  21  of  this  part  and  are 
identifiable  by  "Aleutian  Islands"  in 
colimm  2. 

(iv)  Pacific  cod  closures — (A)  Central 
and  Western  Aleutian  Islands  harvest 
limit  area.  Directed  fishing  for  Pacific 
cod  by  federally  permitted  vessels  using 
trawl  gear  is  prohibited  in  the  Atka 
mackerel  harvest  limit  area  in  area  542 
or  area  543,  as  defined  in  §  679.2,  when 


the  Atka  mackerel  harvest  limit  area 
directed  fishery  in  area  542  or  area  543 
is  open. 

(B)  Gear  specific  closures.  Directed 
fishing  for  Pacific  cod  by  federally 
permitted  vessels  using  trawl,  hook-and- 
line,  or  pot  gear  is  prohibited  within  the 
Pacific  cod  no  fishing  zones  around 
selected  sites.  These  sites  and  gear  types 
are  listed  in  Table  23  of  this  part  and  are 
identifiable  by  "AI"  in  column  2. 

(v)  Atka  mackerel  closures.  Directed 
fishing  for  Atka  mackerel  by  federally 
permitted  vessels  using  trawl  gear  is 
prohibited  within  Atka  mackerel  no 
fishing  zones  around  selected  sites. 
These  sites  are  listed  in  Table  24  of  this 
part  and  are  identifiaBle  by  "Aleutian 
Islands"  in  column  2. 

(b)*  '  * 

(3)  Steller  sea  lion  protection  areas 
(applicable  through  July  8,  2002)— (i) 
Groundfish  closures.  Directed  fishing  for 
groundfish  by  federally  permitted 
vessels  is  prohibited  within  3  nm  of 
selected  sites.  These  sites  are  listed  in 
Table  21  of  this  part  and  are  identifiable 
by  "Gulf  of  Alaska"  in  column  2. 

(ii)  Pollock  closures.  Directed  fishing 
for  pollock  by  federally  permitted 
vessels  is  prohibited  within  pollock  no 
fishing  zones  around  selected  sites. 
These  sites  are  listed  in  Table  22  of  this 
part  and  are  identifiable  by  "Gulf  of 
Alaska"  in  column  2. 

(iii)  Pacific  cod  closures.  Directed 
fishing  for  Pacific  cod  by  federally 
permitted  vessels  using  trawl,  hook-and- 
line,  or  pot  gear  is  prohibited  within 
Pacific  cod  no  fishing  zones  around 
selected  sites.  These  sites  and  gear  types 
are  listed  in  Table  23  of  this  part  and  are 
identifiable  by  "GOA"  in  coliunn  2. 

(iv)  Atka  mackerel  closure.  Directed 
fishing  for  Atka  mackerel  by  federally 
permitted  vessels  within  the  Gulf  of 
Alaska  is  prohibited  at  all  times. 
*    '     *        *        *        * 

(6)  Chiniak  Gully  Research  Area 
(applicable  through  July  8,  2002) — (i) 
Description  of  Chiniak  Gully  Research 
Area.  The  Chiniak  Gully  Research  Area 
-is  defined  as  that  part  of  Statistical  Area 
630  bounded  by  straight  lines 
connecting  the  coordinates  in  the  order 
listed:  57.81°  N  lat.,  152.37°  W  long.; 
57.81°  N  lat.,  151.85°  W  long.;  57.22°  N 
lat.,  150.64°  W  long.;  56.98°  N  lat.. 
151.27°  W  long.;  57.62°  N  lat.,  152.16° 
W  long.;  and  hence  counterclockwise 
along  the  shoreline  of  Kodiak  Island  to 
57.81°  N  lat.,  152.37°  W  long. 

(ii)  Qosure.  (A)  The  Chiniak  Gully 
Research  Area  is  closed  to  federally 
permitted  vessels  using  trawl  gear  from 
August  1  to  a  date  no  later  than 
September  20,  except  that  trawl  gear 
may  be  tested  in  the  manner  described 


at  §  679.24(d)(2)  in  the  Kodiak  Test  Area 
defined  at  §  679.24(d)(4)(i)  and 
illustrated  in  Figure  7  to  this  part. 

(B)  Prior  to  September  20,  the 
Regional  Administrator  may  publish 
notification  ill  the  Federal  Register 
rescinding  the  trawl  closure  in  the 
Chiniak  Gully  Research  Area  described 
in  paragraph  (b)(6)(ii)(A)  of  this  section. 
***** 

8.  In  §679.23,  paragraphs  (d)(2), 
(e)(2),  (e)(3).  and  (e)(4){iii).  are 
suspended  until  July  8,  2002,  and 
paragraphs  (d)(3).  (d)(4),  (e)(4)(iv). 
(e)(4)(v).  (e)(5).  (e)(6).  (e)(7).  and  (i)  are 
added  to  read  as  follows: 

§679.23    Seasons. 

*        *        *        *        • 

(d)  *  *  * 

(3)  Directed  fishing  for  pollock 
(applicable  through  July  8,  2002). 
Subject  to  other  provisions  of  this  part, 
directed  fishing  for  pollock  in  the 
Western  and  Central  Regulatory  Areas  is 
authorized  only  during  the  following 
four  seasons: 

(i)  A  season.  From  1200  hours,  A.l.t., 
January  20  through  1200  hours,  A.Lt. 
February  25; 

(ii)  B  season.  From  1200  hours,  A.I.t.,- 
March  10  through  1200  hours,  A.l.L, 
May  31; 

(iii)  C  season.  From  1200  hours.  A.l.t., 
August  25  through  1200  hours,  A.Lt.. 
September  15;  and 

(iv)  D  season.  From  1200  hours,  A.l.t., 
October  1  through  1200  hours.  A.l.t., 
November  1. 

(4)  Directed  fishing  for  Pacific  cod 
(applicable  through  July  8.  2002)— (i) 
Hook-and-line,  pot,  or  jig  gear.  Subject 
to  other  provisions  of  this  part,  directed 
fishing  for  Pacific  cod  with  hook-and- 
line.  pot.  or  jig  gear  in  the  Western  and 
Central  Regulatory  Areas  is  authorized 
only  during  the  following  two  seasons: 

(A)  A  season.  From  0001  hours.  A.l.t., 
January  1  through  1200  hours,  A.l.t. 
June  10;  and 

(B)  B  season.  From  1200  hours.  A.l.t.. 
September  1. through  2400  hours.  A.l.t.. 

.  December  31. 

(ii)  Trawl  gear.  Subject  to  other 
provisions  of  this  part,  directed  fishing 
for  Pacific  cod  with  trawl  gear  in  the 
Western  and  Central  Regulatory  Areas  is 
authorized  only  during  the  following 
two  seasons: 

(A)  A  season.  From  1200  hours.  A.l.t.. 
January  20  through  1200  hours.  A.l.t. 
June  10;  and 

(B)  B  season.  From  1200  hours.  A.l.t, 
September  1  through  1200  hours,  A.l.t. 
November  1. 

(e)*  *  * 
(4)*  *   * 

(iv)  Groundfish  CDQ  (apphcable 
through  July  8,  2002).  Fishing  for 
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groundfish  CDQ  species.. o.ther  than 
pollock  CDQ;  hook-and-line,  jig,  or 
trawl  Pacific  cod  CDQ;  and  fixed  gear 
sablefish  CDQ  under  subpart  C  of  this 
part,  is  authorized  from  0001  hours. 
A.l.t.,  January  1  through  the  end  of  each 
.fishing  year,  except  as  provided  under 
paragraph  (c)  of  this  section. 

(v)  Pollock  CDQ  and  Pacific  cod  CDQ 
harvested  with  hook-and-line;  jig  or 
trawl  gear  (applicable  through  July  8, 
2002).  (A)  Fishing  for  pollock  CDQ  is 
authorized  under  paragraph  (e)(5)  of  this 
section. 

(B)  Fishing  for  Pacific  cod  CDQ  with 
hook-aid-line,  jig  or  trawl  gear  is 
authorized  under  paragraph  (e)(6)  of  this 
section. 

(5)  Directed  fishing  for  pollock  in  the 
Bering  Sea  Subarea  by  inshore,  offshore 
catcher/processor,  and  mothership 
components  and  pollock  CDQ  fisheries 
(applicable  through  July  8,  2002). 
Subject  to  other  provisions  of  this  part, 
directed  fishing  for  pollock  by  vessels 
catching  pollock  for  processing  by  the 
inshore  component,  catcher/processors 
in  the  offshore  component,  and 
motherships  in  the  offshore  component 
in  the  Bering  Sea  subarea  or  directed 
fishing  for  pollock  CDQ  in  the  Bering 
Sea  subarea  is  authorized  only  during 
the  following  two  seasons: 

"^  (i)  A  season.  From  1200  hours,  A.l.t., 
January  20  through  1200  hours,  A.l.t.. 
Jime  10;  and 


(ii)  B  season.  From  1200  hours,  A.l.t,, 
June  10  through  1200  hours,  A.l.t., 
November  1. 

(6)  Directed  fishing  for  Pacific  cod 
(applicable  through  July  8,  2002).  (i) 
Fixed  gear.  Subject  to  other  provisions 
of  this  part,  directed  fishing  for  Pacific 
cod  with  fixed  gear  in  the  BSAI  is 
authorized  only  during  the  following 
two  seasons: 

(ii)  Hook-and-line  and  jig  gear. 
Subject  to  other  provisions  of  this  part, 
directed  fishing  for  CDQ  and  non-CDQ 
Pacific  cod  witih  vessels  equal  to  or 
greater  than  60  ft  (18.3  m)  LOA  using 
hook-and-line  and  with  vessels  using  jig 
gear  in  the  BSAI  is  authorized  only 
during  the  following  two  seasons: 

(A)  A  season.  From  0001  hours,  A.l.t., 
January  1  through  1200  hours,  A.l.t., 
June  10;  and 

(B)  B  season.  From  1200  hours,  A.l.t., 
Jime  10  through  2400  hours,  A.l.t., 
December  31. 

(iii)  Trawl  gear.  Subject  to  other 
provisions  of  this  part,  directed  fishing 
for  CDQ  and  non-CDQ  Pacific  cod  with 
trawl  gear  in  the  BSAI  is  authorized 
only  during  the  following  three  seasons: 

(A)  A  season.  From  1200  hours,  A.l.t., 
January  20  through  1200  hours,  A.l.t., 
April  1; 

(B)  B  season.  From  1200  hours,  A.l.t., 
April  1  through  1200  hours,  A.l.t.,  Jxme 
10;  and 

(OC  season.  From  1200  hovirs,  A.l.t., 
Jime  10  through  1200  hours,  A.l.t., 
November  1. 


(iv)  Pot  gear.  Subject  to  other 
provisions  of  this  part,  non-CDQ 
directed  fishing  for  Pacific  cod  with 
vessels  equal  to  or  greater  than  60  ft 
(18.3  m)  LOA  using  pot  gear  in  the  BSAI 
is  authorized  only  during  the  following 
two  seasons: 

(A)  A  season.  From  0001  hours,  A.l.t., 
January  1  through  1200  hours,  A.l.t., 
June  10;  and 

(B)  B  season.  From  1200  hours,  A.l.t., 
September  1  through  2400  hours,  A.l.t., 
December  31. 

(7)  Directed  fishing  for  Atka  mackerel 
with  trawi  gear  (applicable  through  July 
8,  2002).  Subject  to  other  provisions  of 
this  part,  non-CDQ  directed  fishing  for 
Atka  mackerel  with  trawl  gear  in  the 
Aleutian  Islands  subarea  is  authorized 
only  during  the  following  two  seasons: 

(i)  A  season.  From  1200  hoxus,  A.l.t., 
January  20  through  1200  hours,  A.l.t., 
April  15;  and 

(ii)  B  season.  From  1200  hours,  A.l.t., 
September  1  through  1200  hours,  A.l.t., 
November  1. 

(i)  Catcher  vessel  exclusive  fishing 
seasons  for  pollock  (applicable  through 
July  8,  2002).  Catcher  vessels  are 
prohibited  from  participating  in 
directed  fishing  for  pollock  under  the 
following  conditions.  Vessels  less  than 
125  ft  (38.1  m)  LOA  are  exempt  firom 
this  restriction  when  fishing  east  of 
157°00'  W  long.  GOA  and  Bering  Sea 
seasons  are  specified  at  §  679.23(d)(3) 
and  §  679.23(e)(5). 


If  you  own  or  operate  a  catcher  vessel 
and  engage  in  directed  fishing  for  pol- 
lock in  tt)e 

During  the 

Then  you  are  prohibited  from  subsequently  engaging  in  di- 
rected fishing  for  pollock  with  that  catcher  vessel  in  the 

Bering  Sea  sutMrea 

GOA ^ 

A  season           

GOA  untH  the  following  C  season. 

B  season  

A  season 

B  season  

C  season 

D  season  

GOA  until  the  A  season  of  the  next  year. 
BSAI  until  the  foltowing  B  season. 

BSAI  until  the  folk>wing  B  season. 
BSAI  until  the  A  season  of  the  following  year. 
-BSAI  until  the  A  season  of  the  foltowing  year. 

8a.  In  §679.23,  new  paragraph  (e)(6)(i) 
is  suspended  until  July  8,  2002. 

9.  In  §679.28,  paragraph  (fX3)(viii)  is 
added  to  read  as  follows: 

1679,28    Equipment  and  operatkMHri 
laquifanMnts. 

•        •        •        •        • 

(f)  *  *  • 

(3)'  •  * 

(viii)  (Applicable  1200  hoiirs  A.  1. 1. 
June  10,  2002,  through  July  8,  2002)  For 
vessels  permitted  to  fish  in  the  pollock. 
Pacific  cod,  or  Atka  mackerel  directed 
fisheries  under  §  679.4(b)(5)(iv)(E),  the 
vessel  OMnaer  must  inform  NMFS 
Enforcement  Division  by  FAX  at  least  72 
hours  before  entering  the  area  the  vessel 


is  permitted  to  directed  fish  for  pollock, 
Atka  mackerel,  or  Pacific  cod,  of  the 
VMS  transponder  ID  and  the  vessel  ID 
on  which  die  VMS  unit  is  used  and  the 
approximate  time  and  location  that  the 
vessel  will  begin  directed  fishing  for 
groundfish  or  halibut  IFQ. 

10.  In  §679.31,  paragraph  (f)  is 
suspended  until  July  8,  2002,  and 
paragraph  (g)  is  added  to  read  as 
follows: 

§679.31    CDQ  reserves. 

***** 

(g)  Non-specific  CDQ  reserve 
(applicable  through  July  8,  2002). 
Annually,  NMFS  will  apportion  50 
percent  of  the  arrowtooth  flounder  CDQ 


and  15  percent  of  the  "other  species" 
CDQ  for  each  CDQ  group  to  a  non- 
specific CDQ  reserve.  A  CDQ  group's 
non-specific  CDQ  reserve  must  be  for 
the  exclusive  use  of  that  CDQ  group.  A 
release  from  the  non-specific  reserve  to 
the  CDQ  group's  arrowtooth  flounder  or 
"other  species"  CDQ  is  a  technical 
amendment  to  a  community 
development  plan  as  described  in 
§  679.30(g)(5).  The  technical 
amendment  must  be  approved  before 
harvests  reljring  on  CDQ  transferred 
from  the  non-specific  CDQ  reserve  may 
be  conducted. 

11.  In  §  679.32,  paragraphs  (a)(2)  and 
(e)  are  suspended  until  July  8,  2002. 
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12.  In  §679.50,  paragraph  (c)(4)(i)  is 
suspended  imtil  July  8,  2002,  paragraph 
(c)(5)  is  added  and  reserved,' and 
paragraphs  (c)(l)(x),  (c)(4)(vi),  and  (c)(6) 
are  added  to  read  as  follows: 


§  679.50    Groundfish  observer  program 
applicable  through  December  31 ,  2002. 

***** 

(c)  *  *  * 
(D*  *  *   , 

(x)  (Applicable  through  July  8,  2002) 
A  vessel  directed  fishing  with  trawl  gear 
for  Atka  mackerel  in  the  Aleutian 
Islands  subarea  must  carry  two  NMFS- 
certified  observers  at  all  times  while 
directed  fishing  for  Atka  mackerel  in  the 
harvest  limit  area  for  platoon  managed 
Atka  mackerel  directed  fishing,  as 
defined  in  §679.2. 
***** 

(4)  *   *   * 

(vi)  Motherships  or  catcher/processors 
using  trawl  gear  (applicable  January  15, 
2002,  through  July  8,  2002).  (A)  A 
mothership  or  catcher/processor  vessel 
using  trawl  gear  to  participate  in  a 
directed  fishery  for  pollock  CDQ  must 
have  at  least  two  NMFS-certified 
observers  aboard  the  vessel,  at  least  one 
of  whom  must  be  certified  as  a  lead 


CDQ  observer  as  described  at  paragraph 
(h)(l)(i)(E)  of  this  section. 

(B)  A  mothership  or  catcher/processor 
vessel  using  trawl  gear  to  participate  in 
a  directed  fishery  for  other  than  pollock 
CDQ  must  have  at  least  two  CDQ 
observes  as  described  at  paragraphs 
(h)(l)(i)(D)  and  (E)  of  this  section  aboard 
the  vessel,  at  leastT>ne  of  whom  must  be 
certified  as  a  lead  CDQ  observer. 
***** 

(6)  AFA  catcher/processors  and 
motherships  (applicable  January  15, 
2002,  through  July  8,  2002). 

(i)  Coverage  requirement — (A) 
Unrestricted  AFA  catcher/processors 
and  AFA  motherships.  The  owner  or 
operator  of  an  imrestricted  AFA  catcher/ 
processor  or  AFA  mothership  must 
provide  at  least  two  NMFS-certified 
observers  for  each  day  that  the  vessel  is 
used  to  harvest,  process,  or  take 
deliveries  of  groimdfish.  More  than  two 
observers  are  required  if  the  observer 
workload  restriction  in  paragraph 
(c)(6)(iii)  of  this  section  would 
otherwise  preclude  sampling. 

(B)  Restricted  AFA  catcher/ 
processors.  The  owner  or  operator  of  a 
restricted  AFA  catcher/processor  must 
provide  at  least  two  NMFS-certified 


observers  for  each  day  that  the  vessel  is 
used  to  engage  in  directed  fishing  for 
pollock  in  the  BSAI,  or  take  deliveries 
of  pollock  harvested  in  the  BSAI.  When 
a  restricted  AFA  catcher/processor  is 
not  engaged  in  directed  fishing  for  BSAI 
pollock  and  is  not  receiving  deliveries 
of  pollock  harvested  in  the  BSAI,  the 
observer  coverage  requirements  in 
paragraph  (c)(l)(iv)  of  this  section 
apply. 

(ii)  Certification  level.  At  least  one  of 
the  observers  required  imder  paragraphs 
(c)(6)(i)(A)  and  (B)  of  this  section  must 
be  certified  as  a  lead  CDQ  observer  as 
specified  in  paragraph  (h)(l)(i)(E)(2)  of 
this  section. 

(iii)  Observer  work  load.  The  time 
required  for  the  observer  to  complete 
sampling,  data  recording,  and  data 
communication  duties  may  not  exceed 
12  consecutive  hours  in  each  24-hour 
period,  and  the  observer  may  not 
sample  more  than  9  hours  in  each  24- 
hour  period. 
***** 

13.  In  50  CFR  part  679,  Tables  4,  5, 
and  6  are  suspended  until  July  8,  2002, 
and  Tables  21,  22,  23,  and  24  are  added 
to  read  as  follows: 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


18  CFR  Parts  101 ,  201 ,  and  352 

[Docket  No.  RM02-»-000]  I 

Accounting  and  Reporting  of  Financial 
Instruments,  Comprehensive  Income, 
Derivatives  and  Hedging  Activities; 
Notice  of  Proposed  Rulemaking 

i 

December  20.  2001.  ' 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  proposes  to 
revise  its  regulations  to  update  the 
accounting  and  reporting  requirements 
under  its  Uniform  Systems  of  Accounts 
for  jurisdictional  public  utilities,  natural 
gas  companies  and  oil  pipelines.  The 
Commission  proposes  to  establish 
uniform  accounting  requirements  and 
related  accounts  for  the  recognition  of 
changes  in  the  fair  value  of  certain 
security  investments,  items  of  other 
comprehensive  income,  derivative 
instruments,  and  hedging  activities.  The 
Commission  proposes  to  add  new 
balance  sheet  accoimts  to  the  Uniform 
Systems  of  Accounts  to  record  items  of 
other  comprehensive  income  and 
derivative  instruments.  The 
Commission  also  proposes  to  add  new 
general  instructions  and  revise  certain 
accoimt  instructions  to  incorporate  the 
above  changes  in  the  existing  Uniform 
Systems  of  Accounts. 

Additionally,  the  Commission    . 
proposes  to  revise  the  following  Aimual 
Reports:  FERC  Form  No.  1,  Annual 
Report  of  Major  PubHc  Utilities, 
Licensees  and  Others  (Form  1);  FERC 
Form  No.  1-F,  Annual  Report  of 
Nonmajor  Public  Utilities  and  Licensees 
(Form  1-F);  FERC  Form  No.  2,  Annual 
Report  of  Major  Natural  Gas  Companies 
(Form  2);  FERC  Form  No.  2-A,  Annual 
Report  of  Nonmajor  Natiiral  Gas 
Companies  (Form  2-A);  and  Form  No.  6, 
Annual  Report  of  Oil  Pipeline 
Companies  (Form  6)  to  include  the  new 
accounts  and  new  schedules  proposed 
by  this  rulemaking. 

An  important  objective  of  the 
proposed  nde  is  to  provide  sound  and 
uniform  accounting  and  financial 
reporting  for  the  above  types  of 
transactions  and  events.  The  new 
instructions  and  accoimts  for  recording 
the  above  transactions  and  ervents  will 
result  in  improved,  consistent  and 
complete  accoimting  and  reporting.  The 
addition  of  new  accounts  and  new 
reporting  schedule  is  intended  to 


address  and  resolve  the  problems  of  lack 
of  visibility,  completeness  and 
consistency  of  accounting  and  reporting 
changes  in  the  fair  value  of  certain 
financial  instruments,  items  of  other 
comprehensive  income,  derivative 
instruments  and  hedging  activities,  in 
the  above  mentioned  FERC  Forms. 
dates:  Comments  on  the  proposed 
rulemaking  are  due  on  or  before  March 
11, 2002. 

ADDRESSES:  File  written  comments  with 
the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC, 
20426.  Comments  should  reference 
Docket  No.  RM02-3-000.  Comments 
may  be  filed  electronically  or  by  paper 
(an  original  and  14  copies,  with  an 
accompanying  computer  diskette  in  the 
prescribed  format  requested). 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Klose,  (Technical  Information), 
Office  of  the  Executive  Director, 
Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  219- 
2959. 
Julia  A.  Lake,  (Legal  hiformation),  Office 
of  the  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC 
20426,  (202)  208-2019. 
SUPPLEMENTARY  INFORMATION: 
Table  of  Contents 

I.  Introduction 

II.  Background 

A.  General 

B.  Investments  In  Debt  And  Equity 
Securities 

C.  Other  Comprehensive  Income 

D.  Derivative  Instruments  And  Hedging 
Activities 

1.  General 

2.  Definition  of  a  Derivative 

3.  Accounting  for  a  Derivative  Instrument 

4.  Hedge  Accounting 

a.  Fair  Value  Hedge 

b.  Cash  Flow  Hedge 

c.  Documentation  of  Hedge  Relationship 
m.  Discussion 

A.  Genera/ 

B.  Proposed  Accounting  For  Trading  and 
Available-For-Sale  Type  Securities 

C.  Proposed  Accounting  For  Other 
Comprehensive  Income 

D.  Proposed  Accounting  For  Derivqtives 
and  Hedging  Activities 

1.  General 

2.  Proposed  General  Instructions  For  Fair 
Value  and  Cash  Flow  Hedges 

3.  Proposed  Changes  to  General  Instruction 
21.  Allowances 

4.  Proposed  Accounting  for  Derivative 
Assets  and  Liabilities 

5.  Proposed  Accounting  for  Fair  Value  and 
Cash  Flow  Hedges 

E.  Proposed  Changes  to  the  FERC  Annual 
Report  Forms 

rV.  Regulatory  Flexibility  Act  Statement 


V.  Environmental  Impact  Statement 

VI.  Information  Collection  Statement  and 

Public  Reporting  Burden 

VII.  Public  Comment  Procedures 

VIII.  Document  Availability 
Regulatory  Text 

Appendix  A— Proposed  Schedules  for  Forms 
J,  1-F,  2, 2-A,  and  6 

-Federal  Energy  Regulatory  Commission 

[Docket  No.  RM02-3-000] 

Accounting  and  Reporting  of  Financial 
Instruments,  Comprehensive  Income, 
Derivatives  and  Hedging  Activities; 
Notice  of  Proposed  Rulemaking 

December  20,  2001. 


I.  Introduction 

In  this  notice  of  proposed  rulemaking 
(NOPR),  the  Federal  Energy  Regulatory 
Commission  (Commission)  proposes  to 
amend  its  Uniform  Systems  of 
Accoimts '  for  public  utilities  and 
licensees  2  (public  utilities),  natural  gas 
companies  ^  (gas  companies)  and  oil 
pipeline  companies'*  (oil  pipelines). 
Briefly,  the  Commission  proposes  to 
establish  uniform  accounting 
requirements  for  the  recognition  of 
changes  in  the  fair  value  of  certain 
security  investments,  items  of  other 
comprehensive  income,  derivative 
instruments,  and  hedging  activities.  The 
Commission  proposes  to  add  new 
balance  sheet  accounts  to  the  Uniform 
Systems  of  Accounts  to  record  items  of  , 
other  ccwnprehensive  income  and 
changes  in  the  fair  value  of  derivative 
instruments.  The  Commission  also 
proposes  to  add  new  general 
instructions  for  the  accoimting  of 
derivative  instnunents  and  hedging 
activities  along  with  new  instructions 
for  the  accounting  of  items  of  other 
comprehensive  income.  Revisions  to 
existing  investment  asset  accounts  and 
general  instructions  are  proposed  to 
incorporate  fair  value  accounting  for 


>  Section  301(a)  of  the  Federal  Power  Act  (FPA), 
16  U.S.C.  825(a),  section  8  of  the  Natural  Gas  Act 
(NGA).  15  U.S.C.  717g  and  section  20  of  the 
Interstate  Commerce  Act  (ICA).  49  App.  U.S.C.  20 
(1988),  authorize  the  Commission  to  prescribe  rules 
and  regulations  concerning  accounts,  records  and 
memoranda  as  necessary  or  appropriate  for  the 
purposes  of  administering  the  FPA,  NGA  and  the 
ICA.  The  Commission  may  prescribe  a  system  of 
accounts  for  jurisdictional  companies  and,  after 
notice  and  opportunity  for  hearing,  may  determine 
the  accounts  in  which  particular  outlays  and 
receipts  will  be  entered,  charged  or  credited. 

*  Part  101  Uniform  System  of  Accounts 
Prescribed  for  Public  Utilities  an(f  Licensees  Subject 
to  the  Provisions  of  the  Federal  Power  Act.  18  CFR 
part  101. 

'Part  201  Uniform  System  of  Accounts 
Prescribed  for  Natural  Gas  Companies  Subject  to  the 
Provisions  of  the  Natural  Gas  Act.  18  CFR  part  201. 

*  Part  352  Uniform  System  of  Accounts 
Prescribed  for  Oil  Pipeline  Companies  Subject  to 
the  Provisions  of  the  Interstate  Commerce  Act.  18 
CFR  part  352. 
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trading  and  available-for-sale  type 
security  investments. 

Additionally,  the  Commission 
proposes  to  revise  the  following  Annual 
Reports:  FERC  Form  No.  1,  Annual 
Report  of  Major  Public  Utilities, 
Licensees  and  Others  (Form  1);  FERC 
Form  No.  1-F,  Annual  Report  of 
Nonmajor  Public  Utilities  and  Licensees 
(Form  1-F);  FERC  Form  No.  2,  Annual 
Report  of  Major  Natural  Gas  Companies 
(Form  2);  FERC  Form  No.  2-A,  Annual 
Report  of  Nonmajor  Natural  Gas 
Companies  (Form  2-A);  and  Form  No.  6, 
Annual  Report  of  Oil  Pipeline 
Companies  (Form  6)  to  include  the  new 
accounts  and  a  new  schedule  proposed 
by  this  rulemaking.'' 

The  purpose  of  the  proposed  rule  is 
to  provide  useful  financial  information 
to  regulatory  agencies  and  other  users  of 
the  financial  statements  of  public 
utilities,  gas  companies  and  oil 
pipelines  by  establishing  uniform 
accounting  and  reporting  requirements 
for  items  of  other  comprehensive 
income^  changes  in  the  fair  value  of' 
investment  securities,  derivatives,  and 
hedging  activities.  An  important 
objective  of  the  proposed  rule  is  to 
provide  sound  and  uniform  accounting 
and  financial  reporting  for  the  above 
types  of  transactions  and  events.  The 
Commission  is  of  the  view  that  such 
requirements  are  needed  at  this  time 
because  these  types  of  transactions  and 
events  are  not  specifically  addressed  in 
the  existing  Uniform  Systems  of 
Accounts  or  in  FERC  Forms  1, 1-F,  2, 
2-A,  and  6.  This  NOPR  is  part  of  the 
Commission's  ongoing  effort  to  address 
emerging  accounting  pronouncements 
within  the  context  of  the  Uniform 
Systems  of  Accounts." 

There  are,  however,  a  number  of 
entities  with  market-based  rates  that 
have  been  exempted  fi-om  the 
Commission's  Uniform  Systeifl  of 
Accounts,  and  thus  would  not  be 
subject  to  the  proposed  rule.  For 
instance,  parts  41, 101,  and  141  of  the 
Commission's  regulations  prescribe 
certain  informational  requirements  that 
focus  on  the  assets  that  a  public  utility 
owns.  For  market-based  applications. 


^The  FERC  Annual  Reports  bear  the  following 
OMB  approvals:  Form  No.  1  has  OMB  approval 
number  1902-0021;  Form  No.  1-F  has  OMB 
approval  number  1902-0029;  Form  No.  2  has  OMB 
approval  number  1902-0028:  Form  No.  2-A  has 
OMB  approval  number  1902-0030:  and  Form  No. 
6  has  OMB  approval  number  1902-0022. 

sOn  August  10,  2001,  the  Commission's  Chief 
Accountant  issued  interim  accounting  guidance  on 
the  proper  accounting  and  reporting  requirements 
for  changes  in  the  fair  value  ofxertain  investments 
in  marketable  securities,  items  of  other 
comprehensive  income,  and  derivatives  and 
hedging  activities.  See,  All  Jurisdictional  Public 
Utilities,  Licensees,  Natural  Gas  Companies,  and 
Oil  Pipeline  Companies,  96  FERC  1 62,147  (2001). 


the  Commission  has  taken  the  position 
that  since  a  marketer  does  not  own  any 
electric  power  generation  or 
transmission  facilities,  its  jurisdictional 
facilities  would  be  only  corporate  and 
documentary,  its  costs  would  be 
determined  by  utilities  that  sell  power 
to  it,  and  its  earnings  would  not  be 
defined  and  regulated  in  terms  of  an 
authorized  return  on  invested  capital, 
and  that,  accordingly,  it  would  grant 
waivers  to  marketers  of  the 
requirements  of  these  Parts.  The 
Commission  has  also  granted  power 
marketers'  requests  for  blanket  approval 
under  Part  34  of  the  Commission's 
regulations  for  all  future  issuances  of 
securities  and  assumptions  of  liability, 
assuming  that  no  party  objects  to  such 
treatment  during  a  notice  period  which 
the  Commission  provides. '^  The  piu-pose 
of  section  204  of  the  Federal  Power  Act, 
which  Part  34  implements,  is  to  ensure 
the  financial  viability  of  public  utilities 
obligated  to  serve  electric  consumers. 
The  Commission  concluded  that  since 
marketers  do  not  obligate  themselves  to 
serve  electric  consumers,  the 
requirements  are  inapplicable." 

As  the  development  of  competitive 
wholesale  power  markets  continues, 
however,  independent  and  affiliated 
power  marketers  and  power  producers 
are  playing  more  significant  roles  in  the 
electric  power  industry.  In  light  of  the 
evolving  nature  of  the  electric  power 
industry,  the  Commission  seeks 
comment  on  the  extent  to  which  these 
entities  should  be  required  to  follow  the 
Uniform  System  of  Accoimts,  what 
financial  information,  if  any,  should  be 
reported  by  these  entities,  how 
fi^quently  it  should  be  reported,  «md,  in 
particular,  whether  these  exempted 
entities  should  be  subject  to  reporting 
the  information  required  in  the 
proposed  regulations.  Furthermore,  the 
Commission  seeks  comments  on 
whether  we  should  rescind  the  part  34 
blanket  authorizations  granted  to  these 
entities  and  require  these  entities  to 
comply  with  the  filing  requirement  of 
part  34  for  all  future  issuances  of 
securities  and  assumptions  of  liabilities. 


^  We  note  that  the  Commission's  jurisdiction  over 
issuances  of  securities  and  assumptions  of 
liabilities  under  section  204  of  the  FPA  applies  only 
to  entities  that  are  public  utilities  as  defined  in  the 
FPA  and  only  where  the  public  utilities'  security 
issues  are  not  regulated  by  a  State  commission  (see 
FPA  section  204(f)). 

'See,  e.g..  St.  |oe  Minerals  Corp,  21  FERC 
1 61.323  (1982):  Cliffs  Electric  Service  Company.  32 
FERC  1 61,372  (1985):  Citizens  Energy  Corporation. 
35  FERCi61,198  (1986):  Howell  Gas  Management 
Company,  40  FERC  161.336  (1987):  Citizens  Power 
&  Ught  Corporation,  48  FERC  1 61.210  (1989): 
National  Electric  Associates  Limited  Partnership,  50 
FERC  \  61 ,378  (1990):  and  Nevada  Sun-Peak 
Limited  Partnership,  86  FERC  1 61 ,243  tl999). 


Finally,  the  proposed  rule  is  not 
intended  to  prescribe  the  ratemaking 
treatment  for  items  of  other 
comprehensive  income  or  for  derivative 
instruments  and  hedging  activities.  The 
Commission's  proposal  does  not  bar 
regulator)'  commissions  (including  this 
Commission)  from  adopting  any 
particular  ratemaking  treatment  for 
these  transactions. 

n.  Background 

A.  General 

In  recent  years,  fair  value 
measiu^ements  have  become  useful  in 
assisting  investors,  creditors  and  other 
users  of  the  financial  data  in  making 
rational  investment,  credit  and  similar 
decisions.  The  use  of  fair  value  as  a 
measurement  attribute  for  financial 
reporting  has  grown  in  importance  and 
relevance.  Despite  this  fact,  the 
companies  that  this  Commission 
regulates  have  had  only  a  relatively 
small  number  of  transactions  for  which 
fair  value  measurements  would  be 
appropriate.  This  however  is  changing. 
As  the  regulated  industries  restructure, 
fair  value  will  provide  a  relevant 
measure  of  economic  effects  for  a 
growing  number  of  transactions  and 
events.  The  potential  usefulness  of  fair 
value  information  has  resulted  in  the 
Financial  Accounting  Standards  Board 
(FASB)  ^  issuing  new  accounting 
pronouncements  affecting  the  manner  in 
which  certain  types  of  financial 
instruments,  derivatives  and  hedging 
activities  are  measured  and  reported  in 
the  financial  statements  applicable  to 
entities  in  general.'" 

The  Commission  considers  the 
requirements  contained  in  Financial 
Accounting  Standards  (FAS)  115,  130 
and  133  to  be  an  improvement  in 
financial  accounting  and  reporting 
practices  if  properly  implemented.  Also, 
'  as  a  general  proposition,  the 
Commission  considers  it  desirable  for 
its  accounting  requirements  and  those 
used  for  general  purpose  financial 
reporting  to  be  consistent.  While  some 
companies  have  implemented  certain 
aspects  of  these  pronouncements,  the 
implementation  has  not  been  uniform 
concerning  the  accoimting  and  reporting 


'FASB  and  other  accounting  bodies  are 
responsible  for  establishing  and  improving  financial 
accounting  and  reporting  standards  for  private 
sector  companies. 

'"The  accounting  pronouncements  issued  by 
FASB  were  Financial  Accounting  Standards  (FAS) 
lis.  Accounting  for  Certain  Investments  in  Debt 
and  Equity  Securities,  130,  Reporting 
Comprehensive  Income,  and  133.  Accounting  for 
Derivative  Instruments  and  Hedging  Activities,  as 
amended  by  138.  Accounting  for  Certain  Derivative 
Instruments  and  Certain  Hedging  Activities.  These 
accounting  pronouncements  may  be  obtained  from 
FASB  at  (http://accounting.nitgers.edu/mwffasb/). 
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to  the  Ckraimission  in  the  FERC  Forms 
1, 1-F,  2,  2-A,  and  6.  Therefore  the 
Commission  plans  to  implement  the 
principles  and  concepts  set  forth  in  FAS 
115, 130  and  133  for  FERG  accounting 
and  reporting  purposes  effective  upon 
the  issuance  of  a  final  order  in  this 
proceeding.  Consequently,  the  interim 
accounting  and  reporting  guidance 
provided  by  the  Chief  Accountant  on 
August  10,  2001.  will  be  superceded 
with  the  issuance  of  the  final  rule  in  this 
proceeding." 

hi  sxunmary,  the  Qommission 
considers  that  the  proposed  accotmting 
and  reporting  changes  will  provide 
consistent  accounting  and  reporting  of 
changes  in  the  fair  value  of  financial 
investments,  derivatives  and  hedging 
activities.  The  proposed  changes  will 
also  minimize  the  accoimting  and 
reporting  burden  on  jurisdictional 
entities  and  assist  the  Commission  in  its 
analysis  of  profitability,  efficiency,  risk 
management,  and  in  its  overall 
monitoring  effort. 

hi  order  to  provide  a  context  for  the 
Commission's  proposed  changes  the  key 
aspects  of  the  relevant  FASB 
pronouncements  are  provided  below. 

B.  Investments  in  Debt  and  Equity 
Securities 

In  May  1993,  the  FASB  issued 
Financial  Accoimting  Standard  (FAS) 
115.  Accounting  for  Certain  Investments 
in  Debt  and  Equity  Securities,  effective 
for  fiscal  years  beginning  after  December 
15, 1993.  This  statement  addresses  the 
accounting  and  reporting  for 
investments  in  equity  securities  that 
have  readily  determinable  fair  value  and 
for  all  investments  in  debt  securities. 

This  accounting  pronouncement 
requires  entities  to  classify  investments 
in  seciuities  into  one  of  three  categories, 
held-to-maturity,  trading,  or  available- 
for-sale. 

The  first  category  of  investments, 
held-to-matiirity,  consists  of  debt 
securities  that  the  entity  has  the  intent 
and  ability  to  hold  to  maturity.  For  debt 
securities  held  to  maturity,  the  cost  will 
be  the  amount  realized  when  the  entity 
redeems  the  secvuity.  Therefore, 
changes  in  the  fair  value  of  securities 
held  to  maturity  are  not  recognized 
during  the  period  the  entity  holds  the 
security  investment. 

Securities  that  fall  into  the  second 
category,  trading  type  securities,  reflect 
active  and  frequent  bujring  and  selling. 
They  are  held  for  short  periods  of  time 
with  the  objective  of  generating  profits 
from  short  term  differences  in  price. 
Entities  must  recognize  unrealized 
holding  gains  and  losses  on  trading  type 


securities  in  earnings  when  the  fair 
value  of  security  changes. 

Securities  that  do  not  fall  into  the 
category  of  held-to-maturity  or  trading 
type  securities  are  considered  to  be 
available-for-sale.  Changes  in  the  fair 
value  of  available  for  sale  type  securities 
are  reflected  in  the  financial  statements 
in  "other  comprehensive  income"  rather 
than  earnings.  This  accounting 
treatment  results  in  unrealized  holding 
gains  and  losses  on  debt  and  equity 
securities  that  are  available  for  sale 
being  reported  outside  of  earnings 
because  they  are  not  actively  managed 
in  a  trading  account. 

C.  Other  Comprehensive  Income 

In  June  1997.  the  FASB  issued  FAS 
130,  Reporting  Comprehensive  Income. 
This  statement  established  the  standards 
for  reporting  comprehensive  income  in 
a  full  set  of  general-purpose  financial 
statements  effective  for  fiscal  years 
beginning  after  December  15, 1997. 
Comprehensive  income  represents  the 
change  in  equity  of  an  entity  during  a 
period  from  transactions  and  other 
events  and' circumstances  from 
nonowner  sources.  Comprehensive 
income  is  composed  of  traditional  net 
income  plus  items  of  "other 
comprehensive  income."  ^^ 

Items  of  other  comprehensive  income 
are  amounts  under  existing  accoimting 
standards  that  were  permitted  to  bjrpass 
the  income  statement  and  be  recorded 
directly  in  a  separate  section  of  equity. 
These  amounts  were  required  to  be 
classified  by  their  category  and  reported 
separately  from  retained  earnings  and 
additional  paid-in  capital.  Under 
existing  accounting  standards  other 
comprehensive  income  categories 
include,  foreign  currency  items, 
minimum  pension  liability  adjustments, 
unrealized  gains  and  losses  on  certain 
investments  in  debt  and  equity 
securities,  and  cash  flow  hedge 
amounts. 

Under  the  provision's  of  FAS  130, 
entities  may  report  the  categories  of 
other  comprehensive  income  using  an 
income  statement  format  or  by  showing 
the  amounts  as  part  of  the  Statement  of 
Shareholders  Equity.  Entities  may  also 
report  the  amounts  on  a  before-tax  or 
after-tax  basis  provided  that  certain 
disclosures  are  made  in  the  notes  to  the 
financial  statements^ 


"See  note  6. 


»fi! 


'•'Comprehensive  income  is  defined  by  FASB  in 
Concepts  Statement  No.  6  as.  "the  change  in  equity 
[net  assets)  of  a  business  enterprise  during  a  period 
from  transactions  and  other  events  and 
circumstances  from  nonowner  sources.  It  includes 
all  changes  in  equity  during  a  f»eri6d  except  those 
resulting  from  investments  by  owners  and 
.distributions  to  owoers/V,  r,,-i)  ^r^-jr.-jr.-^'tr.lt  i.-  '•' 


D.  Derivative  Instruments  and  Hedging 
Activities 

1.  General 

In  June  1998.  the  FASB  issued  FAS 
No.  133.  Accounting  for  Derivative 
Instruments  and  Hedging  Activities,  as 
amended  on  June  2000.  by  FAS  138. 
Accounting  for  Certain  Derivative 
Instruments  and  Certain  Hedging 
Activities.  This  pronouncement  was 
issued  in  a  response  to  an  increased  use 
of  derivatives  and  to  resolve  problems 
with  the  accounting  and  reporting 
practices  for  derivatives  and  hedging 
activities.  These  problems  included 
incomplete  and  inconsistent  accounting 
guidance  on  the  effects  of  derivative 
transactions  and  hedging  activities.  The 
effects  of  derivatives  were  not 
transparent  in  the  basic  financial 
statements,  and  many  derivative 
instruments  were  carried  "off-balance- 
sheet"  regardless  of  whether  they  were 
formally  part  of  a  hedging  strategy.  The 
FASB  issued  new  accounting  guidance 
to  address  these  concerns. 

2.  Definition  of  a  Derivative 

A  derivative  instrument  is  defined  for 
accounting  purposes  based  on  its 
distinguishing  characteristics  rather 
than  by  specific  examples  of  derivative 
instruments  such  as  futures  or  option 
contracts  because  the  expansion  of 
financial  markets  and  other  contracts 
could  ultimately  render  obsolete  a 
definition  based  solely  on  examples. 

A  derivative  instrument  is  a  financial 
instrument  or  other  contract  with  all  of 
the  following  characteristics: 

First,  the  instrument  has  one  or  more 
underlyings.  An  imderlying  is  a 
specified  interest  rate,  security  price, 
commodity  price,  foreign  exchange  rate, 
index  of  prices  or  rates,  or  other 
variable.  An  underlying  may  be  a  price 
or  rate  of  an  asset  or  liability  but  is  not 
the  asset  or  liability  itself. 

Second,  the  instrument  must  have  one 
or  more  notional  amounts  or  payment 
provisions.  A  notional  amount 
represents  quantity  such  as  a  number  of 
currency  units,  shares,  bushels,  pounds 
or  other  units  specified  in  a  derivative 
instrument.  Those  terms  determine  the 
amount  nf  the  settlement  or  settlements, 
and.  in  some  cases,  whether  or  not  a 
settlement  is  required. 

Third,  the  instrument  requires  no 
initial  net  investment  or  an  initial  net 
investment  that  is  smaller  than  would 
be  required  for  other  types  of  contracts 
that  would  be  expected  to  have  similar 
response  to  changes  in  market  factors. 

Finally,  the  instrument  requires  or 
permits  net  settlement.  It  can  readily  be 
settled  net  by  a  means  outside  the 
,.,  fxmtract. « it,provida8.fc»r.delive^y  of  an- 
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asset  that  puts  the  recipient  in  a 
position  not  substantidly  different  frtim 
net  settlement. 

Certain  types  of  contracts  are 
exempted  bom  the  requirements  of  this 
statement.  For  example,  normal 
purchases  and  normal  sales  contracts 
that  provided  for  the  purchase  or  sale  of 
goods  that  will  be  delivered  in 
quantities  expected  to  be  used  or  sold 
by  the  reporting  entity  over  a  reasonable 
period  in  the  normal  course  of  business 
are  not  considered  derivative 
instruments.  This  exception  is 
commonly  referred  to  as  the  normal 
purchases  and  normal  sales  scope 
exception.  The  exception  would  include 
typical  purchases  and  sales  of  inventory 
items,  certain  insurance  contracts,  and 
employee  compensation  agreements. 
Derivative  instruments  that  do  not 
qualify  for  the  normal  purchases  and 
normal  sales  scope  exception,  or  other 
exceptions  provided  for  under  the 
statement,  are  reflected  in  the  financial 
statements.  Consequently,  most  futures, 
forwards,  swaps,  and  option  contracts 
meet  the  definition  of  a  derivative 
instrument  and  changes  in  their  fair 
value  would  be  reflected  in  the  financial 
statements. 

3.  Accounting  for  a  Derivative 
Instrument 

Changes  in  the  fair  value  of  derivative 
instruments  depends  upon  its  intended 
use  and  designation.  Essentially,  entities 
recognize  in  earnings  in  the  period  of 
the  change  gains  or  losses  on  certain 
derivative  instruments  not  designated  as 
a  hedge  instrument.  The  change  in  the 
value  of  the  derivative  instrument  is 
reflected  on  the  balance  sheet  as  an 
asset  or  liability  with  a  corresponding 
amount  recognized  in  earnings.  This 
accounting  efiiectively  provides  users  of 
.  the  financial  statements  with 
information  concerning  the  value  of  the 
derivative  instrument  as  if  it  had  been 
setUed  in  the  market  place. 

4.  Hedge  Accounting 

Providing  certain  criteria  are  met,  a 
derivative  may  be  specifically 
designated  as  a  fair  value  or  cash  flow 
hedge.  Entities  hedge  to  manage  risk  to 
prices,  interest  rates,  or  foreign  currency 
exposures.  Under  the  rules  for  hedge 
accounting  the  changes  in  the  foir  value 
of  the  derivative  are  measured  at  jEair 
value  with  adjustments  made  to  the 
carrying  amount  of  the  items  being 
hedged  (as  in  a  fiair  value  hedge)  or  to 
other  comprehensive  income  (as  in  a 
cash  flow  hedge)  to  the  extent  the  hedge 
is  effective. 

a.  Fair  Value  Hedge 

In  a  £ur  value  he^js  a  derivative 
instrument  is  designated  as  a  hedge 


against  exposure  to  changes  in  the  fair 
value  of  a  recognized  asset,  liability,  or 
a  firm  commitment.  A  firm  commitment 
is  defined  as  an  agreement  with  an 
unrelated  party,  binding  on  both  parties 
and  usually  legally  enforceable.  Ilie 
agreement  specifies  all  significant  terms, 
including  the  quantity  to  be  exchanged, 
the  fixed  price,  and  the  timing  of  the 
transaction.  The  fixed  price  may  be 
expressed  as  a  specified  amount  of  an 
entity's  functional  currency  or  a  foreign 
currency.  It  may  also  be  expressed  as  a 
specified  interest  rate  or  specified 
effective  yield. 

In  a  fair  value  hedge,  the  change  in 
value  of  the  derivative  instrument  is 
recognized  in  earnings  in  the  period  of 
the  change  together  with  the  offsetting 
gain  or  loss  on  the  item  being  hedged. 
To  the  extent  that  a  hedge  is  perfectly 
effective,  it  will  produce  the  same 
offsetting  amounts  in  earnings  so  that 
net  income  is  not  impacted  by  the 
hedge.  However,  amounts  would  be 
reflected  in  earnings  to  the  extent  that 
the  hedge  is  not  effective  in  offsetting 
the  change  in  value  of  the  item  being 
hedged. 

Aaditionally,  fair  value  hedge 
accounting  results  in  an  adjustment  of 
the  carrying  amount  of  the  hedged  asset 
or  liability.  In  the  case  of  a  fair  value 
hedge  of  a  firm  commitment,  a  new 
asset  or  liability  is  created.  As  a  result 
of  the  hedge  relationship,  the  new  asset 
or  liability  ultimately  becomes  part  of 
the  carrying  amount  of  the  item  being 
hedged. 

b.  Cash  Flow  Hedge 

A  cash  flow  hedge  uses  a  d^vative 
instrument  to  protect  against  the  risk 
caused  by  variable  prices  or  costs,  that 
cause  future  cash  flows  to  be  uncertain. 
It  is  a  hedge  against  an  anticipated  or  * 
forecasted  transaction  that  is  probable  of 
occurring  in  the  future  but  the  amount 
of  the  transaction  has  not  been  fixed. 

In  a  cash  flow  hedge,  the  effective 
portion  of  the  derivative's  gain  or  loss 
is  initially  reported  as  a  component  of 
other  comprehensive  income.  The 
ineffective  portion  of  the  gain  or  loss  is 
reported  in  earnings  immediately. 
Amounts  recorded  in  other 
comprehensive  income  are  reclassified 
into  earnings  when  the  hedged  item 
affects  earnings. 

c.  Documentation  of  Hedge 
Relationship 

Entities  must  keep  extensive 
documentation  of  the  hedge 
r^tionship.  An  entity  that  elects  to 
apply  the  special  hedge  accounting  is 
required  to  document  at  the  inception  of 
the  hedge  the  risk  management  objective 
and  strategy  for  undertaking  the  hedge, 
including  the  hedge  ipstrument,  the 
related  transaction,  the  nature  of  the  risk 


being  hedged,  and  how  hedge 
effectiveness  will  be  determined. 

The  company's  documentation  of  its 
overall  risk  management  philosophy  is 
essential  in  addressing  the  role  that 
derivative  instruments  and  hedging 
activities  play  in  achieving  the 
company's  risk  management  objectives. 

Concurrent  designation  and 
documentation  of  a  hedge  is  critical 
because  an  entity  could  retroactively 
identify  a  transaction  as  a  hedge  or 
t:hange  a  method  of  measuring 
effectiveness  to  achieve  a  desired 
outcome.  At  the  inception  of  the  hedge 
formal  documentation  is  required  that 
identifies  the  hedging  instrument  and 
specifically  identifies  the  hedged  item 
or  transaction  along  with  the  nature  of 
the  risk  being  hedged.  Entities  are 
required  to  formally  document  how 
effectiveness  will  bie  assessed  at  the 
adoption  of  the  hedge  and  on  an 
ongoing  basis. 

m.  Discussion 

A.  General  * 

The  Commission's  existing  Uniform 
Systems  of  Accounts  for  pubhc  utilities, 
gas  companies  and  oil  pipelines  do  not 
specifically  address  the  proper 
accounting  and  reporting  for  changes  in 
the  fair  value  of  certain  investment 
securities,  derivative  instruments,  and 
hedging  activities.  Additionally,  the 
existing  Uniform  Systems  of  Accounts 
do  not  contain  specific  accounts  to 
record  amounts  related  to  items  of  other 
comprehensive  income  or  a  format  to 
display  comprehensive  income  in  the 
FERC  Forms  1, 1-F,  2.  2-A,  and  6. 

Without  specific  instructions  and 
accounts  for  recording  and  reporting  the 
above  transactions  and  events, 
inconsistent  and  incomplete  accounting 
will  result.  For  example,  if  the  effects  of 
certain  derivative  instruments  and 
hedging  activities  are  not  properly 
reported  to  the  Commission  in  the  FERC 
Annual  Reports,  it  will  be  difficult  for 
the  Commission  and  others  to  determine 
the  extent  and  effiects  of  derivatives  on 
a  jurisdictional  entity's'  financial 
statements  and  results  of  operations. 
The  addition  of  new  accounts  and 
related  general  instructions  is  intended 
to  improve  the  visibihty,  completeness 
and  consistency  of  accounting  and 
reporting  of  changes  in  the  fair  value  of 
certain  investment  securities,  items  of 
other  comprehensive  income, 
derivatives  and  hedging  activities. 

Also,  the  addition  of  the  proposed 
new  accounts  and  related  reporting 
requirements  to  the  FERC  Forms  1, 1- 
F,  2,  2A  and  6  will  reduce  regulatory 
uncertainty  as  to  the  proper  accounting 
and  reporting  for  these  items  and 
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minimize  regulatory  burden  by  reducing 
the  potential  differences  in  the  manner 
in  which  these  amounts  are  reported  to 
shareholders  and  to  the  Commission. 
Finally,  the  reporting  of  derivatives  and 
hedging  activities  by  jurisdictional 
entities  will  assist  the  Commission  in  its 
analysis  of  profitability,  efficiency,  risk 
and  in  its  overall  monitoring  effort. 

B.  Proposed  Accounting  for  Tmding  and 
Available-for-Sale  Type  Securities 

Under  the  Commission's  Uniforms 
Systems  of  Accounts  for  public  utilities 
and  gas  companies,  all  types  of 
securities  are  recorded  at  cost  and 
subsequent  changes  in  the  fair  value  of 
security  investments  are  not  recognized 
in  the  financial  statements.  The  Uniform 
System  of  Accounts  for  oil  pipelines 
requires  adjustments  to  the  carrying 
value  of  seciuity  investments  when 
certain  conditions  are  met. 

The  Commission  is  of  the  view  that 
fair  value  measvirement  of  the  trading 
and  available-for-sale  type  securities 
presents  relevant  and  useful  information 
to  existing  and  potential  investors, 
creditors,  regulators  and  others  in 
making  credit  and  other  decisions.  Fair 
value  measurements  will  also  provide 
useful  information  to  the  Conmiission 
concerning  the  status  of  certain  amounts 
set  aside  to  fund  future  obligations. 

The  Commission  therefore  proposes 
to  add  language  to  its  security 
investment  accounts  for  public  utilities, 
gas  companies,  and  oil  pipelines  to 
permit  the  recognition  of  changes  in  the 
fair  value  of  trading  and  available-for- 
sale  types  of  secxirities  due  to  unrealized 
holding  gains  and  losses.  ^^  The. 
Commission  also  proposes  amending  its 
oil  pipeline  General  histruction  1-15, 
-  Accounting  for  marketable  equity 
seciirities,  and  remove  oil  pipeline 
Accounts  23.  24,  and  75.5  to  conform 
the  regulations  to  the  proposed  changes. 

C.  Proposed  Accounting  for  Other 
Comprehensive  Income 

As  part  of  the  proposed  rule,  the 
Commission  proposes  to  revise  the 
Uniform  Systems  of  Accounts  for  public 
utilities,  gas  companies  and  oil 
pipelines  to  provide  accounting  for 
items  of  other  comprehensive  income. 
As  proposed,  new  equity  Account  219, 


13  The  security  investment  accounts  for  public 
utilities  and  gas  pipeline  companies  are:  Account 
124.  Other  investments.  Account  125.  Sinking 
funds  (Major  only);  Account  126,  Depreciation  fund 
(Major  only):  Account  127,  Amortization  fund 
(Major  only):  Account  128,  Other  special  funds 
(Major  only):  and  Account  129,  Special  funds 
(Nonmajor  only).  The  security  investment  asset 
accounts  for  oil  pipelines  are  Actx>unt  11, 
Temporary  investments;  Account  21.  Other 
investments;  and  Account  22,  Sinking  and  other 
iiiods. 


Accumulated  other  comprehensive 
income,  would  be  created  for  public 
utilities  and  gas  companies,  and  a  new 
equity  Accoimt  77,  Accumulated  other 
comprehensive  income,  would  be 
established  for  oil  pipelines  to  include 
the  accumulated  balance  for  items  of 
other  comprehensive  income.  The 
accounts  will  require  supporting  records 
be  maintained  by  each  category  of  other 
comprehensive  income  for  reporting  the 
information  in  the  FERC  Form  1,  IF.  2. 
2A.  and  6. 

As  proposed,  a  new  equity  accoimt 
entitled  Account  219.1 .  Other 
comprehensive  income,  for  public 
utilities  and  gas  companies,  and  a  new 
account  entitled  Accoimt  77.1,  Other 
comprehensive  income,  for  oil  pipeline 
companies,  would  be  established  to 
include  amounts  for  items  of  other 
comprehensive  income  for  the  reporting 
year.  The  purpose  of  these  accounts  is 
to  record  the  activity  for  items  of  other 
comprehensive  income  during  the  year. 
At  year  end,  the  amoimts  recorded  in 
Account  219.1  and  Account  77.1  would 
be  transferred  to  the  new  equity 
Account  219  and  Account  77, 
respectively.  Consequently,  Accounts 
219.1  and  77.1  as  proposed  will  always 
have  a  zero  beginning  and  year  end 
balance  and  therefore  the  Commission 
proposes  not  to  include  these  accounts 
as  part  of  the  balance  sheet  schedules. 
Accounts  219.1  and  77.1  will  capture 
activity  during  the  year  for  items  of 
other  comprehensive  income  and  the 
activity  will  be  reported  in  a  proposed 
new  schedule  entitled  "Statement  of 
Comprehensive  Income  and  Hedging 
Activities." 

The  proposed  instructions  to  the  other 
comprehensive  income  accounts  for  all 
juri^ictional  entities  will  require  that 
supporting  records  be  maintained  by 
each  category  of  other  comprehensive 
income,  "niis  level  of  detail  is  required 
so  that  the  entity  is  able  to  identify  the 
amounts  associated  with  the  item  when 
it  enters  into  the  determination  of 
earnings  in  current  or  subsequent 
periods. 

Finally,  reclassification  adjustments 
are  required  to  be  made  for  items  of 
other  comprehensive  income  to  avoid 
double  counting  an  item  in  net  income 
and  other  comprehensive  income.  The 
proposed  instructions  to  Accoxmts  219 
and  219.1  for  public  utilities  and  natural 
gas  companies,  and  the  proposed 
instructions  to  Accounts  77  and  77.1  for 
oil  pipeline  companies  will  require  that 
reclassification  adjustments  be  made 
directly  to  these  accoimts  as 
appropriate.  This  proposed  accounting 
treatment  for  reclassification 
adjustments  will  minimize  the  need  for 
creating  a  new  account  to  capture 


amoimts  solely  related  to 
reclassification  adjustments. 

D.  Proposed  Accounting  for  Derivatives 
and  Hedging  Activities 

1.  General 

The  Commission's  existing  Uniform 
Systems  of  Accounts  for  public  utilities, 
natural  gas  companies  and  oil  pipelines 
do  not  contain  specific  accounts  to 
record  changes  in  the  fair  value  of 
derivative  instruments  used  in  hedging 
and  non-hedging  activities.  The 
Commission  considers  that  the  addition 
of  new  accounts  and  instructions  will 
provide  improved  visibility,  and 
completeness  of  accoimting  and 
reporting  of  derivatives  and  hedging 
activities  by  jurisdictional  entities.  As 
part  of  the  proposed  rule,  the 
Commission  proposes  to  revise  the 
Uniform  Systems  of  Accounts  to 
provide  accoimting  for  derivatives  and 
hedging  activities. 

2.  Proposed  General  Instructions  for  Fair 
Value  and  Cash  Flow  Hedges 

The  Commission  proposes  to  add  a 
new  general  instruction  that  would 
require  public  utilities,  natural  gas 
companies,  and  oil  pipelines  to  record 
changes  in  the  fair  value  of  the 
derivative  instrument  designated  as  a 
cash  flow  hedge  to  other  comprehensive 
income.  The  ineffective  portion  of  the 
cash  flow  hedge  will  be  charged  to  the 
same  income  or  expense  account  that 
would  have  been  used  if  the  hedged 
item  had  been  disposed  of,  or  otherwise 
settled. 

The  proposed  instructions  would  also 
require  jurisdictional  entities  to  record 
changes  in  the  fair  value  of  a  derivative 
instrument  designated  as  a  fair  value 
hedge  in  this  account  with  a  concurrent 
charge  to  a  subaccoimt  of  the  asset  or 
liability  that  carries  the  item  being 
hedged.  The  ineffective  portion  of  the 
fair  value  hedge  would  be  charged  to  the 
same  income  or  expense  account  that 
would  have  been  used  if  the  hedged 
item  had  been  disposed  of,  or  otherwise 
settled. 

3.  Proposed  Changes  to  General 
Instruction  21.  Allowances 

The  Commission  is  also  proposing  to 
make  technical  changes  to  its  existing 
general  instructions  concerning  the 
accounting  for  hedge  transactions 
related  to  exchange  traded  allowance 
future  contracts.  General  Instruction  No. 
21.  Allowances,  of  Part  101,  directs 
public  utilities  to  defer  in  Account  186. 
Miscellaneous  deferred  debits,  o( 
Accoimt  253,  Other  deferred  credits,  the 
costs  and  benefits  from  hedging 
transactions  associated  iwith  exchange 
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traded  allowance  future  contracts.  The 
Commission  is  proposing  to  delete 
paragraph  I  to  be  consistent  with 
proposed  accounting  for  derivatives. 
The  accounting  framework  proposed  for 
derivatives  would  edso  include 
exchange  traded  future  allowances. 

4.  Proposed  Accounting  for  Derivative 
Assets  and  Liabilities 

As  proposed,  two  new  asset  and  two 
new  liability  accounts  would  be 
established  to  include  amounts  related 
tothe  changes  in  the  fair  value  of 
derivative  instruments  not  designated  as 
a  cash  flow  or  fair  value  hedges.  The 
two  new  asset  accounts  are  Account 
175.  Derivative  instrument  assets,  for 
public  utilities  and  natural  gas 
companies,  and  Account  46.  Derivative 
instrument  assets,  for  oil  pipeline 
companies.  The  two  new  liability 
accounts  are  Account  244,  Derivative 
instrument  liabilities,  for  public  utilities 
and  natural  gas  companies,  and  Account 
65,  Derivative  instrument  liabilities,  for 
oil  pipeline  companies. 

Public  utilities  and  natural  gas 
companies  woidd  charge  Account  421, 
Miscellaneous  nonoperating  income, 
with  the  corresponding  amount  of  the 
change  in  the  fofr  value  of  the  derivative 
instruments.  Oil  pipelines  would  charge 
Account  660,  Miscellaneous  income 
charges,  with  the  corresjKinding  amount 
of  the  change  in  the  fair  value  of  the 
derivative  instruments. 

The  Commission  recognizes  that 
under  certain  circumstances  rate 
regulators  may  include  all  or  part  of  a 
derivative  instruments  change  in  value 
in  the  development  of  rates  even  though 
the  derivative  instrument  is  not  part  of 
a  fair  value  or  cash  flow  hedge.  The 
Commission  therefore  proposes  where 
regulators  explicitly  approve  the 
inclusion  of  die  changes  in  fair  value  of 
derivative  instruments  in  the 
development  of  rates,  company's  will 
reclassify  those  amounts  firom  Account 
421  or  Account  660  to  the  appropriate 
utility  operating  revenue  or  expense 
account  that  will  be  charged  with  the 
transaction  when  it  settles. 

The  Commission  also  recognizes  that 
companies  are  required  to  classify 
derivative  asset  and  liabilities  as  current 
or  long-term  on  their  balance  sheets.  In 
order  to  facilitate  reporting  derivative 
asset  and  liabilities  to  shareholders  in 
general  purpose  financial  statements, 
companies  may  create  current  and  long- 
term  subaccounts  associated  with  the 
proposed  new  derivative  balance  sheet 
accounts. 

Finally,  if  the  derivative  instrument 
does  not  qualify  for  hedge  accounting, 
but  it  is  probable  that  the  rate  regulator 
will  include  the  changes  in  the  feir 


value  of  the  derivative  instrument  in  the 
future  development  of  rates,  the  entity 
must  follow  the  Commission's  existing 
accounting  regulations  for  the 
recognition  of  regulatory  assets  and 
regulatory  liabilities. 

5.  Proposed  Accounting  for  Fair  Value 
and  Cash  Flow  Hedges 

As  proposed,  two  new  asset  and  two 
new  liability  accounts  would  be 
established  to  include  amounts  related 
to  the  changes  in  the  fair  value  of 
derivative  instruments  designated  as  a 
cash  flow  or  fair  value  hedges.  The  two 
new  asset  accounts  are  Account  176. 
Derivative  instrument  assets-Hedges,  for 
public  utilities  and  natural  gas 
companies,  and  Account  47,  Derivative 
instrument  assets-Hedges,  for  oil 
pipelines.  The  two  new  liability 
accounts  are  Account  245.  Derivative 
instrument  liabilities-Hedges,  for  public 
utilities  and  natural  gas  companies,  and 
Account  66,  Derivative  instrument 
liabilities-Hedges,  for  oil  pipelines. 

E.  Proposed  Changes  to  the  FERC 
Armual  Reports  Forms 

The  proposed  accounting  changes,  if 
adopted,  will  require  one  new  schedule 
and  changes  to  existing  balance  sheet 
schedules  in  the  FERC  Forms  1, 1-F,  2. 
2-A,  and  6  filed  with  the  Commission 
by  public  utilities,  gas  companies,  and 
oil  pipelines.  The  proposed  new 
schedule  is  attached  in  Appendix  A  and 
the  proposed  changes  to  the  FERC 
Forms  are  discussed  below. 

As  previously  mentioned,  entities 
have  a  choice  of  formats  for  their 
general  purpose  financial  statements 
along  with  a  choice  of  reporting  certain 
items  net  of  reclassification  adjustments 
and  a  choice  of  reporting  these  amounts 
on  a  net-of-tax  or'pre-tax  basis  provided 
that  certain  footnote  disclosure 
requirements  are  met.  In  order  to 
provide  consistent  accounting  and 
reporting  of  items  of  other 
comprehensive  income  the  Commission 
is  adding  a  new  schedule  entitled 
"Statement  of  Comprehensive  Income 
and  Hedging  Activities"  with 
instructions  on  the  proper  footnote 
disclosures  for  the  FERC  Forms  1, 1-F. 
2.  2-A.  and  6. 

This  proposed  new  schedule  is 
modeled  after  an  income  statement 
approach  which  provides  the  most 
transparency  for  the  components  of 
other  comprehensive  income  and  is 
more  consistent  with  the  overall 
framework  of  the  FASB  Concepts 
Statements.  The  proposed  income 
statement  format  would  also  avoid 
dtqilication  of  data  already  reported  on 
other  schedules.  This  new  schedule  will 


show  the  components'of  other 
comprehensive  income  and  require: 

(1 J  The  reporting  of  categories  of  other 
comprehensive  income  on  a  net-of-tax 
basis,  where  appropriate,  along  with  the 
reporting  of  the  related  tax  effects 
allocated  to  each  component,  in  a 
footnote  to  the  schedule. 

(2)  The  reporting  of  accumulated 
other  comprehensive  income  balances  at 
year  end  by  category,  in  a  footnote  to  the 
schedule. 

(3)  The  reporting  of  fair  value  hedge 
balances  at  year  end  by  category,  in  a 
footnote  to  the  schedule. 

The  Commission  concludes  that  the 
above  reporting  requirements  would  not  • 
be  a  significant  reporting  burden  to 
industry  since  the  information  is 
already  being  captured  by  their 
accoimting  systems  for  internal  and 
external  reporting  as  needed. 

IV.  Regulatory  Flexibility  Act  Statement 

The  Regulatory  Flexibility  Act  (RFA) 
requires  agencies  to  prepare  certain 
statements,  descriptions,  and  analyses 
of  proposed  rules  that  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.^* 
The  Commission  is  not  required  to  make 
such  analyses  if  a  rule  would  not  have 
such  an  effect. 

The  Commission  concludes  that  this 
rule  would  not  have  such  an  impact  on 
small  entities.  Most  filing  companies 
regulated  by  the  C^ommission  do  not  fall 
within  the  RFA's  definition  of  a  small 
entity. '5  As  previously  mentioned,  the 
Commission  concludes  that  this 
reporting  would  not  be  a  significant 
burden  to  industry  since  the 
information  is  already  being  captured  by 
their  accounting  systems  and  generally 
being  reported  to  shareholders  and 
others  at  a  company,  or  at  a 
consolidated  business  level. 

However,  if  the  reporting 
requirements  represent  an  undue 
burden  on  small  businesses,  the  entity 
affected  may  seek  a  waiver  of  the 
disclosure  requirements  from  the 
Commission. 

V.  Environmental  Impact  Statement 

The  Commission  excludes  certain 
actions  not  having  a  significant  effect  on 
the  human  environment  btim  the 
requirement  to  prepare  an 
environmental  assessment  or  an 
environmental  impact  statement.  ^^  No 


'«5U.S.C.  601-612. 

"  S  U.S.C.  601(3).  citing  to  section  3  of  the  Small 
Business  Act.  15  U.S.C.  632.  SecUon  3  of  the  Small 
Business  Act  defines  a  "small-business  concern"  as 
a  business  which  is  independently  owned  and 
operated  and  which  is  not  dominant  in  its  field  of 
operation. 

>•  18  cm  380.4. 
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environmental  consideration  is  raised 
by  the  promulgation  of  a  rule  that  is 
procedural  or  does  not  substantially 
change  the  effect  of  legislation  ot 
regulations  being  amended.!^  The 
proposed  rule  updates  the  Parts  101, 
201  and  352  of  the  Commission's 
regulations,  and  does  not  substantially 
change  the  effect  of  the  xmderlying 
legislation  or  the  regulations  being 
revised  or  eliminated.  Accordingly,  no 
environmental  consideration  is 
necessary. 


VI.  Information  Collection  Statement 
and  Public  Reporting  Burden 

The  following  collections  of 
information  contained  in  this  proposed 
rule  have  been  submitted  to  the  Office 
of  Management  and  Budget  (0MB)  for 
review  under  §  3507(d)  of  the 
Paperwork  Reduction  Act  of  1995, 44 
U.S.C.  3507(d).  Comments  are  solicited 
on  the  Commission's  need  for  this 
information,  whether  the  information 
will  have  practical  utility,  the  accuracy 


of  provided  burden  estimates,  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected,  and 
any  suggested  methods  for  minimizing 
respondent's  burden,  including  the  use 
of  automated  information  techniques. 

Estimated  Annual  Burden :  The 
Commission  estimates  that  on  average  it 
will  take  respondents  2  hours  to  comply 
with  the  proposed  requirements.  This 
will  result  in  total  hours  for  the 
following  collections  of  information: 


Data  collection 


FERC-Fom  1   - 

FERC  Form  1-F u. 

FERC  Form  2  - 

FERC  Form  2-A 

FERC  Form  6 i- 

Totals 

— r 


Number  of 
respondents 

Number  of 
responses 

Total  annual 
hours 

210 

7 

57 

57 

159 

210 

7 

57 

57 

159 

420 

14 

114 

114 



318 

980 

Total  Annual  Hours  for  Collection: 
(Reporting  +  Recordkeeping,  (if 
appropriate))  =  980  +  470  hours* 
(recordkeeping)  =  1,450  hours. 

*This  estimate  is  based  on  an  average 
of  3  hours  per  respondent  for 
recordkeeping  piirposes. 

Information  Collection  Costs:  The 
Commission  seeks  comments  on  the 
costs  to  comply  with  these 
requirements.  It  has  projected  the  cost 
for  complying  to  be  the  following:  1,450 
hoxus  +  2,080  X  $117,041  =  $81,596. 
Annualized  Capital/Startup  Costs— $0 
Annualized  Costs  (Operations  & 

Maintenance}— $81 ,596 
Total  Annualized  Costs — $81,596 

OMB's  regulations  require  it  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule. 
The  Commission  is  submitting 
notification  of -this  proposed  rule  to 
OMB." 

Title:  FERC  Form  1  Annual  Report  of 
Major  Electric  Utilities,  Licensees  and 
Others; 

FERC  Form  1-F  Annual  Report  For 
Non-Major  Public  Utilities  and 
Licensees; 

FERC  Form  2  Annual  Report  for  Major 
Natural  Gas  Companies; 

FERC  Form  2-A  Annual  Report  for 
Nonmajor  natural  gas  companies; 

FERC  Form  No.  6  Annual  Report  of 
Oil  Pipeline  Companies. 

Action:  Proposed  Collections. 

OMB  Control  No:  1902-0021;  1902- 
0029;  1902-0028;  1902-0030;  and  1902- 
0022. 

Respondents:  Business  or  other  for 
profit. 


"18CFR3«0.4(a)(2Kii). 


Frequency  of  Responses:  Annual. 

Necessity  of  the  Information:  The 
Commission's  e3cisting  Uniform  Systems 
of  Accounts  do  not  specifically  address 
the  proper  accounting  and  reporting  for 
changes  in  fair  value  of  certain 
investment  securities,  and  derivative 
instruments  and  hedging  activities. 
Additionally,  the  existing  Uniform 
Systems  of  Accounts  do  not  contain 
specific  accoimts  to  record  amounts 
related  to  items  of  other  comprehensive 
income  in  its  annual  financial  reports. 

Without  specific  instructions  and 
accoimts  for  recording  and  reporting  the 
above  transactions  and  events, 
inconsistent  and  incomplete  accoimting 
will  result.  The  addition  of  new 
accounts  and  related  general 
instructions  is  intended  to  improve  the 
visibility,  completeness  and  consistency 
of  accounting  practices  for  derivative 
instruments  and  hedging  activities,  and 
items  of  other  comprehensive  income. 

As  these  derivative  instruments  are 
risk-shifting  devices,  it  is  important  to 
identify  and  fully  comprehend  the  risks 
being  assumed,  evaluate  those  risks  and 
continuously  monitor  and  manage  those 
risks.  Part  of  the  risk  identification 
process  is  a  determination  of  the 
monetary  exposure  of  the  parties  under 
the  terms  of  the  derivative  instrument. 
In  a  derivative  situation,  performance  of 
the  other  party's  obligations  is  highly 
dependent  on  the  strength  of  its  balance 
sheet. 

Internal  Review:  The  Commission  has 
reviewed  the  requirements  pertaining  to 
the  Uniform  Systems  of  Accounts  and  to 
the  financial  reports  it  prescribes  and 


determined  the  proposed  revisions  are 
necessary  because  the  Commission 
needs  to  establish  uniform  accounting 
and  reporting  requirements  for  items  of 
other  comprehensive  income,  changes 
in  the  fair  value  of  investment  securities 
and  derivatives,  and  hedging  activities. 

These  requirements  conform  to  the 
Commission's  plan  foj  efficient 
information  collection,  communication, 
and  management  within  the  electric, 
natural  gas  and  oil  pipeline  industries. 
The  Commission  has  assured  itself,  by 
means  of  internal  review,  that  there  is 
specific,  objective  support  for  the 
burden  estimates  associated  with  the 
information  requirements. 

Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
foUowing:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington.  DC  20426,  [Attention: 
Michael  Miller,  Office  of  the  Chief 
hiformation  Officer,  Phone:  (202)  208- 
1415,  fax:  (202)  208-2425,  e-mail: 
mike.miller%ferc.fed.  us] 

For  submitting  comments  concerning 
the  collections  of  information  and  the 
associated  burden  estimate(s),  please 
send  your  comments  to  the  contact 
listed  above  and  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  AfEairs,  725 
17th  Street,  NW.,  Washington,  DC  20503 
[Attention:  Desk  Officer  for  the  Federal 
Energy  Regulatory  Commission,  phone 
(202)  395-7318,  fax:  (202)  395-72851. 


'•5CFR1320.il. 
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Vn.  Public  Comment  Procedures 

The  Commission  invites  all  interested 
persons  to  submit  comments  on  this 
NOPR. 

To  facilitate  the  Commission's  review 
of  comments,  commenters  are  requested 
to  provide  an  executive  summary  of 
their  position  on  the  issues  raised  in  the 
NOPR.  Commenters  are  requested  to 
identify  each  specific  question  posed  by 
the  NOPR  that  their  discussion 
addresses  and  to  use  appropriate 
heading.  Additional  issues  the 
commenters  wish  to  raise  should  be 
identified  Separately.  The  commenters 
should  double  space  their  comments. 

Comments  may  be  filed  paper  or 
electronically  via  the  Internet  and  must 
be  received  by  the  Commission  within 
60  days  after  publication  in  the  Federal 
Register.  Those  filing  electronically  do 
not  need  to  make  a  paper  filing.  For 
paper  filings,  the  original  and  14  copies 
of  such  comments  should  be  submitted 
to  the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  NE.,  Washington,  DC  20426 
and  should  refer  to  Docket  No.  RM02- 
3-000. 

Comments  filed  via  the  Internet  must 
be  prepared  in  WordPerfect,  MS  Word, 
Portable  Document  Format,  or  ASCII 
format.  To  file  the  document,  access  the 
Commission's  Web  site  at  www.ferc.gov 
and  click  on  "e-Filing,"  and  then  follow 
the  instructions  on  each  screen.  First 
time  users  will  have  to  establish  a  user 
name  and  password.  The  Commission 
will  send  an  automatic  acknowledgment 
to  the  sender's  E-Mail  address  upon 
receipt  of  comments. 

User  assistance  for  electronic  filing  is 
available  at  202-208-0258  or  by  e-mail 
to  efiling@ferc.fed.us.  Comments  should 
not  be  submitted  to  the  e-mail  address. 
All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE.,  Washington  DC 
20426,  during  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  Homespage  using  the  RIMS  link. 
User  assistance  for  RIMS  is  available  at 
202-208-2222,  or  by  e-mail  to 
RimsMasteidfierc.fed.us. 

Vm.  Document  Availability 

In  addition  to  publishing  the  full  text 
of  this  document  in  the  FedCTal 
Register,  the  Commission  also  provides 
all  interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  home  page  {http:// 
www.ferc.fed.gov)  and  in  FERC's  Public 


Reference  Room  during  normal  busiiless 
hours  (8:30  a.m.  to  5  p.m.  Eastern  time) 
at  888  First  Street,  NE.,  Room  2 A, 
Washington,  DC  20426. 

From  FERC's  home  page  on  the 
Internet,  this  information  is  available  in 
both  the  Commission  Issuance  Posting 
System  (CIPS)  and  the  Records  and 
Information  Management  System 
(RIMS). 

— CIPS  provides  access  to  the  text  of 
formal  docimients  issued  by  the 
Commission  since  November  14, 
1994. 

— CIPS  can  be  accessed  using  the  CIPS 
link  or  the  Energy  Information  Online 
icon.  The  full  text  of  this  document  is 
available  on  CIPS  in  ASCII  and 
WordPerfect  8.0  format  for  viewing, 
printing,  and/or  downloading. 

— RIMS  contains  images  of  dociunents 
submitted  to  and  issued  by  the 
Commission  after  November  16, 1981. 
Documents  fi-om  November  1995  to 
the  present  can  be  viewed  and  printed 
irom  FERC's  Home  Page  using  the 
RIMS  link  or  the  Energy  Information 
Online  icon.  Descriptions  of 
docimients  back  to  November  16, 
1981,  are  also  available  from  RIMS- 
on-the-Webr  request  for  copies  of 
these  and  other  older  documents 
should  be  submitted  to  the  Public 
Reference  Room. 

User  assistance  is  available  for  RIMS, 
CIPS,  and  the  Website  during  normal 
business  hours  from  our  Help  line  at 
(202)  208-2222  (e-mail  to 
WebMastei%ferc.fed.us)  or  the  Public 
Reference  Room  at  (202)  208-1371  (e- 
mail  to 
public.referenceroom@ferc.fed.  us). 

During  normal  business  hours, 
documents  can  also  be  viewed  and/or 
printed  in  FERC's  Public  Reference 
Room,  where  RIMS,  CIPS,  and  FESC 
Web  site  are  available.  User  assistance  is 
also  available. 

List  of  Subjects 

18  CFR  Part  101 

Electric  power.  Electric  utilities. 
Reporting  and  recordkeeping 
requirements.  Uniform  System  of 
Accounts. 

18  CFR  Part  201 

Natural  gas.  Reporting  and 
recordkeeping  requirements.  Uniform 
System  of  Accounts. 

18  CFR  Part  352 

Pipelines,  Reporting  and 
recordkeeping  requirements,  Uniform 
System  of  Accounts. 


By  direction  of  the  Commission. 
Linwood  A.  Watson,  |r.. 
Acting  Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Parts 
101,  201.  and  352,  Title  18  of  the  Code 
of  Federal  Regulations,  as  follows: 

PART  101— UNIFORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
PUBUC  UTILITIES  AND  LICENSEES 
SUBJECT  TO  THE  PROVISIONS  OF    ' 
THE  FEDERAL  POVVER  ACT 

1.  The  authority  citation  for  part  101 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-«25r.  2601- 
2645;  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 
7651-76510. 

2.  In  part  101,  General  Instructions, 
section  21.  Allowances,  paragraph  I  is 
removed,  and  sections  23.  Accounting 
for  other  comprehensive  income,  and 
24.  Accounting  for  derivative 
instruments  and  hedging  activities,  are 
added  to  read  as  follows: 

General  Instructions 


23.  Accounting  for  other 
comprehensive  income. 

(A)  Utilities  will  record  items  of  other 
comprehensive  income  in  account 
219.1,  Other  comprehensive  income. 
Amounts  included  in  this  account  will 
be  maintained  by  each  category  of  other 
comprehensive  income.  Examples  of 
categories  of  other  comprehensive 
income  include,  foreign  currency  items, 
minimum  pension  liability  adjustments, 
unrealized  gains  and  losses  on 
available-for-sale  type  securities  and 
cash  flow  hedge  amounts. 

(B)  At  year  end,  amounts  recorded  in 
account  219.1,  Other  comprehensive 
income,  will  be  transferred  to  account 
219,  Accumulated  other  comprehensive 
income.  Supporting  records  will  be 
maintained  for  account  219  so  that  the 
company  can  readily  identify  the 
cumulative  amount  of  other 
comprehensive  income  for  each  item 
included  in  this  account. 

(C)  When  an  item  of  other 
comprehensive  income  enters  into  the 
determination  of  earnings  in  the  current 
or  subsequent  periods,  a  reclassification 
adjustment  will  be  recorded  in  accounts 
219  or  219.1  to  avoid  double  counting 
of  that  amount. 
***** 

24.  Accounting  for  derivative 
instruments  and  hedging  activities. 

A.  Utilities  will  recognize  derivative 
instruments  as  either  assets  or  liabilities 
in  the  financial  statements  and  measure 
those  instruments  at  fair  value.  A 
derivative  instrument  is  a  financial 
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instnunent  or  other  contract  with  all  of 
the  following  characteristics: 

(1)  It  has  one  or  more  undwlyings  and 
a  notional  amount  or  payment 
provision.  Those  terms  determine  the 
amoimt  of  the  settlement  or  settlements, 
and,  in  some  cases,  whether  pr  not  a 
settlement  is  required.  | 

(2)  It  requires  no  initial  nei 
investment  or  an  initial  net  investment 
that  is  smaller  than  would  be  required 
for  other  types  of  contracts  that  would 
be  expected  to  have  a  similar  response 
to  changes  in  market  factors. 

(3)  Its  terms  require  or  permit  net 
settlement,  can  readily  be  settled  net  by 
a  means  outside  the  contract,  or 
provides  for  delivery  of  an  asset  that 
puts  the  recipient  in  a  position  not 
substantially  different  from  net 
settlement. 

B.  The  accounting  for  the  changes  in 
the  fair  value  of  derivative  instruments 
depends  upon  their  intended  use  and 
designation.  Changes  in  the  fair  value  of 
derivative  instnunents  not  designated  as 
fair  value  or  cash  flow  hedges  will  be 
recorded  in  account  175,  Derivative 
instrument  assets,  or  accoimt  244, 
Derivative  instrument  liabilities,  as 
appropriate,  with  the  gains  or  losses 
charged  to  earnings  in  account  421, 
Miscellaneous  nonoperating  income. 

C.  A  derivative  instnunent  may  be 
specifically  designated  as  a  fair  value  or 
cash  flow  hedge.  A  hedge  is  used  to 
manage  risk  to  price,  interest  rates,  or 
foreign  ciurency  transactions.  A 
company  will  maintain  documentation 
of  the  hedge  relationship  at  the 
inception  of  the  hedge  that  details  the 
risk  management  objective  and  strategy 
for  undertaking  the  hedge,  the  nature  of 
the  risk  being  hedged,  and  how  hedge 
effectiveness  will  be  determined. 

D.  If  the  utility  designates  the 
derivative  instrument  as  a  fair  value 
hedge  against  exposure  to  changes  in 
the  fair  value  of  a  recognized  asset, 
liability,  or  a  firm  commitment,  it  will 
record  the  change  in  fair  value  of  the 
derivative  instrument  to  accoimt  176. 
Derivative  instrument  assets-Hedges,  or 
account  245,  Derivative  instrument 
liabilities-Hedges,  as  appropriate,  with  a 
corresponding  adjustment  to  the 
subaccount  of  the  item  being  hedged. 
The  ineffective  portion  of  the  hedge 
transaction  will  be  reflected  in  the  same 
income  or  expense  account  that  would 
have  been  used  ff  the  hedged  item  had 
been  disposed  of  or  settled.  In  the  case 
of  a  fair  value  hedge  of  a  firm 
commitment  a  new  asset  or  liability  is 
created.  As  a  result  of  the  hedge 
relationship,  the  new  asset  or  liability 
will  become  part  of  the  carrying  amount 
of  the  item  being  hedged. 


E.  If  the  utility  designates  the 
derivative  instrument  as  a  cash  flow 
hedge  against  exposure  to  variable  cash 
flows  of  a  probable  forecasted 
transaction,  it  will  record  changes  in  the 
fair  value  of  the  derivative  instrument  in 
account  176,  Derivative  instnunent 
assets-Hedges,  or  account  245. 
Derivative  instnunent  liabilities-Hedges, 
as  appropriate,  with  a  corresponding 
amount  in  accoimt  219.1,  Other 
comprehensive  income,  for  the  effective 
portion  of  the  hedge.  The  ineffective 
portion  of  the  hedge  transaction  will  be 
reflected  in  the  same  income  or  expense 
accoimt  that  would  have  been  used  if 
the  hedged  item  had  been  disposed  of 
or  settled.  Amounts  recorded  in  other 
comprehensive  income  will  be 
reclassified  into  earnings  in  the  same 
period  or  periods  that  the  hedged 
forecasted  item  affects  earnings. 

3.  In  part  101,  Balance  Sheet 
Accounts,  accounts  124.  paragraph  A. 
125. 126. 127, 128  introductory  text 
preceding  the  Note,  and  129 
introductory  text  preceding  the  Note, 
are  revised,  and  Accounts  175, 176,  219, 
219.1,  244  and  245  are  added  to  read  as 
follows: 

Balance  Sheet  Accounts 


124    Other  investments. 

A.  This  account  shall  include  the 
book  cost  of  investments  in  securities 
issued  or  assumed  by  nonassociated 
companies,  investment  advances  to 
such  companies,  and  any  investments 
not  accounted  for  elsewhere.  This 
account  shall  also  include  unrealized 
holding  gains  and  losses  on  trading  and 
available-for-sale  types  of  security 
investments.  Include  also  the  offsetting 
entry  to  the  recording  of  amortization  of 
discount  or  premium  on  interest  bearing 
investments.  (See  account  419,  Interest 
and  dividend  income.) 


125    Sinking  fiinds  (Major  only). 

This  account  shall  include  the 
amount  of  cash  and  book  cost  of 
investments  held  in  sinking  funds.  This 
account  shall  also  include  unrealized 
holding  gains  and  losses  on  trading  and 
available-for-sale  types  of  security 
investments.  A  separate  account,  with 
appropriate  title,  shall  be  kept  for  each 
sinking  fund.  Transfers  from  this 
account  to  special  deposit  accountsr  may 
be  made  as  necessary  for  the  purpose  of 
paying  matured  sinking-fund 
obligations,  or  obligations  called  for 
redemption  but  not  presented,  or  the 
interest  thereon. 


126  Depreciation  fund  (Major  only). 

This  account  shall  include  the 
amount  of  cash  and  book  cost  of 
investments  which  have  been  segregated 
in  a  special  fund  for  the  purpose  of  . 
indentifying  such  assets  with  the 
accumulated  provisions  for 
depreciation.  This  account  shall  also 
include  unrealized  holding  gains  and 
losses  on  trading  and  available-for-sale 
types  of  security  investments.  . 

127  Amortization  fund — ^Federal 
(Major  only). 

This  account  shall  include  the 
amount  of  cash  and  book  cost  of 
investments  of  any  investments  of  any 
fund  maintained  pursuant  to  the 
requirements  of  a  federal  regulatory 
body,  as  the  cash  and  investments 
segregated  for  the  purpose  of  identifying 
the  specific  assets  associated  with 
account  215.1,  Appropriated  retained 
earnings — Amortization  reserve. 
Federal.  This  account  shall  also  include 
unrealized  holding  gains  and  losses  on 
trading  and  available-for-sale  types  of 
security  investments. 

128  Other  special  funds  (Major  only). 

This  account  shall  include  the 
amount  of  cash  and  book  cost  of 
investments  which  have  been  segregated 
in  special  funds  for  insurance,  employee 
pensions,  savings,  relief,  hospital,  and 
other  purposes  not  provided  for 
elsewhere.  This  account  shall  also 
include  uiuealized  holding  gains  and 
losses  on  trading  and  available-for-sale 
types  of  security  investments.  A 
separate  account  with  appropriate  title, 
shall  be  kept  for  each  fund. 

*  «        *        *        » 

129  Special  funds  (Nonmajor  only). 

This  account  shall  include  the 
amount  of  cash  and  book  cost  of 
investments  which  have  been  segregated 
in  special  funds  for  bond  retirements, 
property  additions  and  replacements, 
insurance,  employees'  pensions, 
savings,  relief,  hospital,  and  other 
purposes  not  provided  for  elsewhere. 
This  account  shall  also  include 
unrealized  holding  gains  and  losses  on 
trading  and  available-for-sale  types  of 
security  investments.  A  separate 
account,  with  appropriate  title,  shall  be 
kept  for  each  fund. 

*  *        *        •        • 

175    Derivative  instrument  assets. 

This  account  shall  include  the 
amounts  paid  for  derivative 
instruments,  and  the  change  in  the  fair 
value  of  all  derivative  instrument  assets 
not  designated  as  cash  flow  or  fair  value 
hedges.  Account  421.  Miscellaneous 
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nonoperating  income,  will  be  charged 
with  the  corresponding  amount  of  the 
change  in  the  fair  value  of  the  derivative 
instrument. 

176    Derivative  instrument  assets- 
Hedges. 

A.  This  account  shall  include  the 
amounts  paid  for  derivative 
instruments,  and  the  change  in  the  fair 
value  of  derivative  instrument  assets 
designated  by  the  utility  as  cash  flow  or 
fair  value  hedges. 

B.  When  a  utility  designates  a 
derivative  instrument  asset  as  a  cash 
flow  hedge  it  will  record  the  change  in 
the  fair  value  of  the  derivative 
instrument  in  this  accoimt  with  a 
concurrent  charge  to  account  219.1, 
Other  comprehensive  income,  with  the 
effective  portion  of  the  derivative's  gain 
or  loss.  The  ineffective  portion  of  the 
cash  flow  hedge  will  be  charged  to  the 
same  income  or  expense  account  that 
would  have  been  used  if  the  hedged 
item  had  been  disposed  of  or  otherwise 
settled. 

C.  When  a  utility  designates  a 
derivative  instrument  as  a  fair  value 
hedge  it  will  record  the  change  in  the 
fair  of  the  derivative  instrument  in  this 
account  with  a  concurrent  charge  to  a 
subaccount  of  the  asset  or  liability  that 
carries  the  item  being  hedged.  The 
ineffective  portion  of  the  fair  value 
hedge  will  be  charged  to  the  same 
income  or  expense  account  that  would 
have  been  used  if  the  hedged  item  had 
been  disposed  of  or  otherwise  settled. 
***** 

219.  Accumulated  other 
comprehensive  income. 

A.  This  account  shall  include 
amounts  of  other  comprehensive 
income  transferred  from  account  219.1, 
Other  comprehensive  income.  Records 
supporting  the  entries  to  this  account 
shall  be  maintained  so  that  the  utility 
can  furnish  the  amount  of  other 
comprehensive  income  for  each  item 
included  in  this  account. 

B.  This  account  shall  also  be  debited 
or  credited,  as  appropriate,  with 
amounts  of  accumulated  other 
comprehensive  income  that  have  been 
included  in  the  determination  of  net 
income  during  the  period  and  in 
accumulated  other  comprehensive 
income  in  prior  periods.  Separate 
records  for  each  category  of  items  will 
be  maintained  to  identify  the  amount  of 
the  reclassification  adjustments  from 
accumulated  other  comprehensive 
income  to  earnings  made  during  the 
period. 


219.1    Other  comprehensive  income. 

A.  This  account  shall  include 
revenues,  expenses,  gains,  and  losses 
that  are  appropriately  includable  in 
other  comprehensive  income  during  the 
period.  At  year  end  the  total  of  other 
comprehensive  income  will  be 
transferred  to  account  219, 
Accumulated  other  comprehensive 
income. 

B.  This  account  shall  also  be  debited 
or  credited,  as  appropriate,  with 
amounts  of  other  comprehensive 
income  that  have  been  included  in  the 
determination  of  net  income  in  the  same 
period.  Separate  records  will  be 
maintained  to  identify  the  amount  of  the 
reclassification  adjustments  to  earnings 
during  the  period. 

C.  Examples  of  items  of  other 
comprehensive  income  include  foreign 
currency  items,  minimum  pension 
liability  adjustments,  unrealized  gains 
and  losses  on  certain  investments  in 
debt  and  equity  securities,  and  cash 
flow  hedges.  Records  supporting  the 
entries  to  this  account  shall  be 
maintained  so  that  the  utility  can 
furnish  the  amount  of  other 
comprehensive  income  for  each  item 
included  in  this  account. 


244  Derivative  instnunent  liabilities. 

This  account  shall  include  the  change 
in  the  fair  value  of  all  derivative 
instnunent  liabilities  not  designated  as 
cash  flow  or  fair  value  hedges.  Account 
421,  Miscellaneous  nonoperating 
income,  will  be  charged  with  the 
corresponding  amount  of  the  change  in 
the  fair  value  of  the  derivative 
instrument. 

245  Derivative  instnunent  liabilities* 
Hedges. 

A.  This  account  shall  include  the 
change  in  the  fair  value  of  derivative 
instrument  liabilities  designated  by  the 
utility  as  cash  flow  or  fair  value  hedges. 

B.  A  utility  will  record  the  change  in 
the  fair  value  of  a  derivative  instrument 
liability  related  to  a  cash  flow  hedge  in 
this  account,  with  a  concurrent  charge 
to  account  219.1,  Other  comprehensive 
income,  with  the  effective  portion  of  the 
derivative's  gain  or  loss.  The  ineffective 
portion  of  the  cash  flow  hedge  will  be 
charged  to  the  same  income  or  expense 
account  that  would  have  been  used  if 
the  hedged  item  had  been  disposed  of 
or  otherwise  settled. 

C.  A  utility  will  record  the  change  in 
the  fair  of  a  derivative  instrument 
liability  related  to  a  fair  value  hedge  in 
this  account,  with  a  concurrent  charge 
to  a  subaccount  of  the  asset  or  liability 
that  carries  the  item  being  hedged.  The 


ineffective  portion  of  the  fair  value 
hedge  will  be  charged  to  the  same 
income  or  expense  account  that  would 
have  been  used  if  the  hedged  item  had 
been  disposed  of  or  otherwise  settled. 


PART  201— UNrPORM  SYSTEM  OF 
ACCOUNTS  PRESCRIBED  FOR 
NATURAL  GAS  COMPANIES  SUBJECT 
TO  THE  PROVISIONS  OF  THE 
NATURAL  GAS  ACT 

4.  The  authority  citation  for  part  201 
continues  to  read  as  follows: 

Authoritv:  1.5  U.S.C.  717-717vv.  3301- 
3432:  42  U'S.C.  7101-7352.  7651-7651o. 

5.  In  part  201.  General  Instructions, 
sections  22.  Accounting  for  other 
comprehensive  income,  and  23. 
Accounting  for  derivative  instruments 
and  hedging  activities,  are  added  to  read 
as  follows: 

General  Instructions. 


22.  Accounting  for  other 
comprehensive  income. 

A.  Utilities  will  record  items  of  other 
comprehensive  income  in  account 
219.1,  Other  comprehensive  income. 
Amounts  included  in  this  account  will 
be  classified  by  their  nature  and 
supporting  records  will  be  maintained 
by  each  category  of  other 
comprehensive  income.  Examples  of 
categories  of  other  comprehensive 
income  include,  foreign  currency  items, 
minimum  pension  liability  adjustments, 
unrealized  gains  and  losses  on 
available-for-sale  type  securities  and 
cash  flow  hedge  amounts. 

B.  At  year  end,  amounts  recorded  in 
account  219.1,  Other  comprehensive 
income,  will  be  transferred  to  account 
219,  Accumulated  other  comprehensive 
income.  Supporting  records  will  be 
maintained  for  account  219  so  that  the 
company  "can  readily  identify  the 
cumulative  amount  of  other 
comprehensive  income  for  each  item 
included  in  this  account. 

C.  When  an  item  of  other 
comprehensive  income  enters  into  the 
determination  of  earnings  in  the  current 
or  subsequent  periods  a  reclassification 
adjustment  will  be  recorded  in  accounts 
219  or  219.1  to  avoid  double  counting 
of  when  an  item  included  in  net  income 
was  also  included  in  other 
comprehensive  income  in  the  same  or 
prior  period. 

23.  Accounting  for  derivative 
instruments  and  hedging  activities. 

A.  Utilities  will  recognize  derivative 
instruments  as  either  assets  or  liabilities 
in  the  financial  statements  and  measure 
those  instruments  at  fair  value.  A 
derivative  instrument  is  a  financial 
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instrument  or  other  contract  with  all 
three  of  the  following  characteristics: 

(1)  It  has  one  or  more  imderlyings  and 
a  notional  amount  or  payment 
provision.  Those  terms  determine  the 
amount  of  the  settlement  or  settlements, 
and,  in  some  cases,  whether  or  not  a 
settlement  is  required. 

(2)  It  requires  no  initial  net 
investment  or  an  initial  net  investment 
that  is  smaller  than  would  be  required 
for  other  types  of  contracts  that  would 
be  expected  to  have  similar  response  to 
changes  in  market  factors. 

(3)  Its  terms  require  or  permit  net 
settlement,  can  readily  be  settled  net  by 
a  means  outside  the  contract,  or 
provides  for  delivery  of  an  asset  that 
puts  the  recipient  in  a  position  not 
substantially  different  from  net 
settlement. 

B.  The  accounting  for  the  changes  in 
the  fair  value  of  derivative  instnunents 
depends  upon  their  intended  use  and 
designation.  Changes  in  the  fair  value  of 
derivative  instrxunents  not  designated  as 
fair  value  or  cash  flow  hedges  will  be 
recorded  in  account  175,  Derivative 
instrvunent  assets,  or  account  244, 
Derivative  instrument  liabilities,  as 
appropriate,  with  the  gains  or  losses 
charged  to  earnings  in  accoxmt  421, 
Miscellaneous  nonoperating  income. 

C.  A  derivative  instrument  may  be 
specifically  designated  as  a  fair  value  or 
cash  flow  hedge.  A  hedge  may  be  used 
to  manage  risk  to  price,  interest  rates,  or 
foreign  currency  transactions.  Utilities 
will  maintain  documentation  of  the 
hedge  relationship  at  the  inception  of 
the  hedge  that  details  the  risk 
management  objective  and  strategy  for 
imdertaking  the  hedge,  the  nature  of  the 
risk  being  hedged,  and  how  hedge 
effectiveness  will  be  determined. 

D.  If  the  utility  designates  the 
derivative  instnunent  as  a  fair  value 
hedge  against  exposure  to  changes  in 
the  fair  value  of  a  recognized  asset, 
liability,  or  a  firm  commitment,  it  will 
record  the  change  in  fair  value  of  the 
derivative  instrument  to  account  176, 
Derivative  instrument  assets-Hedges,  or 
account  245,  Derivative  instrument 
liabilities-Hedges,  as  appropriate,  with  a 
corresponding  adjustment  to  the 
subaccount  of  the  item  being  hedged. 
The  ineffective  portion  of  the  hedge 
transaction  will  be  reflected  in  the  same 
income  or  expense  accoimt  that  would 
have  been  used  if  the  hedged  item  had 
been  disposed  of  or  settled.  In  the  case 
of  a  fair  value  hedge  of  a  firm 
commitment  a  new  asset  or  liability  is 
created.  As  a  result  of  the  hedge 
relationship,  the  new  asset  or  liability 
will  become  part  of  the  carrying  amount 
of  the  item  being  hedged. 


E.  If  the  utility  designates  the 
derivative  instrument  as  a  cash  flow 
hedge  against  exposure  to  variable  cash 
flows  of  a  probable  forecasted 
transaction,  it  will  record  changes  in  the 
fair  value  of  the  derivative  instnunent  in 
accoimt  176,  Derivative  instrument 
assets-Hedges,  or  accoimt  245, 
Derivative  instrument  liabilities-Hedges, 
as  appropriate,  with  a  corresponding 
amount  in  Account  219.1,  Other 
comprehensive  income,  for  the  effective 
portion  of  the  hedge.  The  ineffective 
portion  of  the  hedge  transaction  will  be 
reflected  in  the  same  income  or  expense 
account  that  would  have  been  used  if 
the  hedged  item  had  been  disposed  of 
or  settled.  Amounts  recorded  in  other 
comprehensive  income  will  be 
reclassified  into  earnings  in  the  same 
period  or  periods  that  the  hedged 
forecasted  item  affects  earnings. 
***** 

6.  In  part  201,  Balance  Sheet 
Accounts,  Accounts  124,  paragraph  A, 
125, 126,  and  128,  introductory  text 
preceding  the  Note,  are  revised,  and 
Accounts  175, 176,  219,  219.1,  244  and 
245  are  added  to  read  as  follows: 

Balance  Sheet  Accounts 


124    Other  investments. 

A.  This  account  shall  include  the 
book  cost  of  investments  in  securities 
issued  or  assumed  by  nonassociated 
companies,  investment  advances  to 
such  companies,  and  any  investments 
not  accounted  for  elsewhere.  This 
account  shall  also  include  unrealized 
holding  gains  and  losses  on  trading  and 
available-for-sale  types  of  security 
investments.  Include  also  the  offsetting 
entry  to  the  recording  of  amortization  of 
discount  or  premium  on  interest  bearing 
investments.  (See  account  419,  interest 
and  dividend  income.) 


125    Sinking  funds. 

This  accoimt  shall  include  the 
amount  of  cash  and  book  cost  of 
investments  held  in  sinking  funds.  This 
account  shall  also  include  unrealized 
holding  gains  and  losses  on  trading  and 
available-for-sale  types  of  security 
investments.  A  separate  account,  with 
appropriate  title,  shall  be  kept  for  each 
sinking  fund.  Transfers  from  this 
account  to  special  deposit  accounts  may 
be  made  as  necessary  for  the  purpose  of 
paying  matured  sinking-fund 
obligations,  or  obUgations  called  for ,  ■ ; 
redemption  but  not  presented,  or  the    : 
interest ther^co.   nn ois  .-;  n'm  ,L;  ivt:- 


126    Depreciation  fund. 

This  account  shall  include  the 
amount  of  cash  and  book  cost  of 
investments  which  have  been  segregated 
in  a  special  fund  for  the  purpose  of 
indentifying  such  assets  with  the 
accumulated  provisions  for 
depreciation.  This  account  shall  also 
include  unrealized  holding  gains  and 
losses  on  trading  and  available-for-sale 
types  of  security  investments. 
***** 

128    Other  special  funds. 

This  account  shall  include  the 
amount  of  cash  and  book  cost  of 
investments  which  have  been  segregated 
in  special  funds  for  insurance,  employee 
pensions,  savings,  relief,  hospital,  and 
other  purposes  not  provided  for 
elsewhere.  This  account  shall  also 
include  unrealized  holding  gains  and 
losses  on  trading  and  available-for-sale 
types  of  security  investments.  A 
separate  account  with  appropriate  title, 
shall  be  kept  for  each  fund. 
•        •        *        *        * 

175  Derivative  instrument  assets. 

This  account  shall  include  the 
amounts  paid  for  derivative 
instruments,  and  the  change  in  the  fair 
value  of  all  derivative  instrument  assets 
not  designated  as  cash  flow  or  fair  value 
hedges.  Account  421,  Miscellaneous 
nonoperating  income,  will  be  charged 
with  the  corresponding  amount  of  the 
change  in  the  fair  value  of  the  derivative 
instrument. 

176  Derivative  instrument  assets- 
Hedges. 

A.  This  account  shall  include  the    - 
amounts  paid  for  derivative 
instruments,  and  the  change  in  the  fair 
value  of  derivative  instrument  assets 
designated  by  the  utility  as  cash  flow  or 
fair  value  hedges. 

B.  When  a  utility  designates  a 
derivative  instrument  asset  as  a  cash 
flow  hedge  it  will  record  the  change  in 
the  fair  value  of  the  derivative 
instrument  in  this  account  with  a 
concurrent  charge  to  account  219.1, 
Other  comprehensive  income,  with  the 
effective  portion  of  the  derivative's  gain 
or  loss.  The  ineffective  portion  of  the 
cash  flow  hedge  will  be  charged  to  the 
same  income  or  expense  account  that 
would  have  been  used  if  the  hedged 
item  had  been  disposed  of  or  otherwise 
settled. 

C.  When  a  utility  designates  a 
derivative  instrument  asset  as  a  fair 
value  hedge  it  will  record  the  diange  in 
the  fair  value  of  the  derivative 
instrument  in  this  account  with  a 

I  /  concurrent  charge  to  a  subaccount  of  the 
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asset  or  liability  that  carries  the  item 
being  hedged.  The  ineffective  portion  of 
the  fair  value  hedge  will  be  charged  to 
the  same  income  or  expense  account 
that  would  have  been  used  if  the  hedged 
item  had  been  disposed  of  or  otherwise 
settled. 


219    Accumulated  other     ^ 
comprehensive  income. 

A.  This  account  shall  include 
amounts  of  other  comprehensive 
income  transferred  from  account  219.1, 
Other  comprehensive  income.  Records 
supporting  the  entries  to  this  account 
shall  be  maintained  so  that  the  utility 
can  furnish  the  amount  of  other 
comprehensive  income  for  each  item 
included  in  this  account. 

B.  This  account  shall  also  be  debited 
or  credited,  as  appropriate,  with 
amounts  of  accumulated  other 
comprehensive  income  that  have  been 
included  in  the  determination  of  net 
income  during  the  period  and  in 
accumulated  other  comprehensive 
income  in  prior  periods.  Separate 
records  for  each  category  of  items  will 
be  maintained  to  identify  the  amount  of 
the  reclassification  adjustments  from 
accumulated  other  comprehensive 
income  to  earnings  made  during  the 
period. 

219.1    Other  comprehensive  income. 

A.  This  accoimt  shall  include 
revenues,  expenses,  gains,  and  losses 
that  are  properly  includable  in  other 
comprehensive  income  dilring  the 
period.  At  year  end  the  total  of  other 
comprehensive  income  will  be 
transferred  to  account  219, 
Accumulated  other  comprehensive 
income. 

B.  This  account  shall  also  be  debited 
or  credited,  as  appropriate,  with 
amounts  of  other  comprehensive 
income  that  have  been  included  in  the 
determination  of  net  income  in  the  same 
period.  Separate  records  will  be 
maintained  to  identify  the  amount  of  the 
reclassification  adjustments  to  earnings 
during  the  period. 

C.  Examples  of  items  of  other 
comprehensive  income  include  foreign 
currency  items,  miniimini  pension 
liability  adjustments,  unrealized  gains 
and  losses  on  certain  investments  in 
debt  and  equity  seciuities,  and  cash 
flow  hedges.  Records  supporting  the 
entries  to  this  account  shall  be 
maintained  so  that  the  utility  can 
furnish  the  amount  of  other 
comprehensive  income  for  each  item 
included  in  this  account. 


244  Derivative  instrument  liabilities. 

This  account  shall  include  the  change 
in  the  fafr  value  of  all  derivative 
instrument  liabilities  not  designated  as 
cash  flow  or  fair  value  hedges.  Account 
421,  Miscellaneous  nonoperating 
income,  will  be  charged  with  the 
corresponding  amount  of  the  change  in 
the  fair  value  of  the  derivative 
instrument. 

245  Derivative  instnunent  liabilities- 
Hedges. 

A.  This  account  shall  include  the 
change  in  the  fair  value  of  derivative 
instrument  liabilities  designated  by  the 
utility  as  cash  flow  or  fair  value  hedges. 

B.  A  utility  will  record  the  change  in 
the  fair  value  of  a  derivative  liability 
related  to  a  cash  flow  hedge  in  this 
account,  with  a  concurrent  charge  to 
account  219.1,  Other  comprehensive 
income,  with  the  effective  portion  of  the 
derivative's  gain  or  loss.  The  ineffective 
portion  of  the  cash  flow  hedge  will  be 
charged  to  the  same  income  or  expense 
account  that  would  have  been  used  if 
the  hedged  item  had  been  disposed  of 
or  otherwise  settled. 

C.  A  will  record  the  change  in  the  fair 
of  a  derivative  itistrument  liability 
related  to  a  fair  value  hedge  in  this 
account,  with  a  concurrent  charge  to  a 
subaccount  of  the  asset  or  liability  that 
carries  the  item  being  hedged.  The 
ineffective  portion  of  the  fair  value 
hedge  will  be  charged  to  the  same     * 
income  or  expense  account  that  would 
have  been  used  if  the  hedged  item  had 
been  disposed  of  or  otherwise  settled. 


PART  352— UNIFORM  SYSTEMS  OF 
ACCOUNTS  PRESCRIBED  FOR  OIL 
PIPEUNE  COMPANIES  SUBJECT  TO 
THE  PROVISIONS  OF  THE 
INTERSTATE  COMMERCE  ACT 

7.  The  authority  citation  for  part  352 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  60502;  49  App.  U.S.C. 
1-85  (1988). 
***** 

8.  In  part  352,  List  of  Instructions  and 
Accounts,  Definitions,  paragraph  35(d) 
is  revised  to  read  as  follows: 

Definitions. 

•  •        *        •        * 

35.  *   •  * 

(d)  Cost,  as  applied  to  a  marketable 
equity  security,  refers  to  the  original 
cost  as  adjusted  for  unrealized  holding 
gains  and  losses. 

•  •        *        •        • 

9.  In  part  352,  General  Instructions, 
paragraph  l-15(a),  (b)  and  (c)  are 
revised,  (d)  and  (e)  are  removed,  and 


General  Instructions  paragraphs  1-17 
and  1-18  are  added  to  read  as  follows: 

General  Instructions 


1-15  Accounting  for  marketable 
securities  owned,  (a)  Accounts  11 
"Temporary  investments,';  20 
"Investments  in  afflliated  companies," 
and  21  "Other  investments"  shall  be 
maintained  in  such  a  manner  as  to 
reflect  the  marketable  equity  portion 
(see  definition  35)  and  other  securities 
or  investments 

(b)  For  the  purpose  of  determining  net 
ledger  value,  the  marketable  equity 
securities  in  account  11  shall  be 
considered  the  current  portfolio  and  the 
marketable  equity  securities  in  accounts 
20  and  21  (combined)  shall  be 
considered  the  noncurrent  portfolio. 

(c)  Carriers  will  categorize  their 
security  investments  as  held-to- 
maturity,  trading,  or  available-for-sale. 
Unrealized  holding  gains  and  losses  on 
trading  type  investment  securities  will 
be  recorded  in  account  660, 
Miscellaneous  income  charges. 
Unrealized  holding  gains  and  losses  on 
available-for-sale  type  investment 
securities  will  be  recorded  in  account 
77.1.  Other  comprehensive  income. 
***** 

1-1 7  Accounting  for  other 
comprehensive  income. 

(a)  Carriers  will  record  items  of  other 
comprehensive  income  in  account  77.1, 
Other  comprehensive  income.  Amounts 
included  in  this  account  will  be 
maintained  by  each  category  of  other 
comprehensive  income.  Examples  of 
categories  of  other  comprehensive 
income  include,  foreign  currency  items, 
minimum  pension  liability  adjustments, 
unrealized  gains  and  losses  on 
available-for-sale  type  securities  and 
cash  flow  hedge  amounts. 

(b)  At  year  end,  amounts  recorded  in 
account  77.1,  Other  comprehensive 
income,  will  be  transferred  to  account 
77,  Accumulated  other  comprehensive 
income.  Supporting  records  will  be 
maintained  for  account  77  so  that  the 
carrier  can  readily  identify  the 
cumulative  amount  of  other 
comprehensive  income  for  each  item 
included  in  this  accoimt. 

(c)  When  an  item  of  other 
comprehensive  income  enters  into  the 
determination  of  earnings  in  the  current 
or  subsequent  periods  a  reclassification 
adjustment  will  be  recorded  in  accounts 
77  or  77.1  to  avoid  double  counting  of 
when  an  item  included  in  net  income 
was  also  included  in  other 
comprehensive  income  in  the  same  or 
prior  period. 
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1-18  Accounting  for  derivative 
instruments  and  hedging  activities. 

(a)  A  carrier  will  recognize  derivative 
instruments  as  either  assets  or  liabilities 
in  the  financial  statements  and  measure 
those  instruments  at  fair  vahie.  A 
derivative  instrument  is  a  financial 
instrument  or  other  contract  with  all 
three  of  the  following  characteristics: 

(1)  It  has  one  or  more  imderlyings  and 
a  notional  amount  or  payment 
provision.  Those  terms  determine  the 
amount  of  the  settlement  or  settlements, 
and,  in  some  cases,  whether  or  not  a 
settlement  is  required. 

(2)  It  requires  no  initial  net 
investment  or  an  initial  net  investment 
that  is  smaller  than  would  be  required 
for  other  types  of  contracts  that  would 
be  expected  to  have  similar  response  to 
changes  in  market  factors. 

(3)  Its  terms  require  or  pennit  net 
settlement,  can  readily  be  settled  net  by 
a  means  outside  the  contract,  or 
provides  for  delivery  of  an  asset  that 
puts  the  recipient  in  a  position  not 
substantially  different  from  net 
settlement. 

(b)  The  accounting  for  the  changes  in 
the  fair  value  of  derivative  instruments 
depends  upon  their  intended  use  and 
designation.  Changes  in  the  fair  value  of 
derivative  instnunents  not  designated  as 
fair  value  or  cash  flow  hedges  will  be 
recorded  in  account  46,  Derivative 
instrument  assets,  or  accoiuit  65, 
derivative  instrument  liabilities,  as 
appropriate,  with  the  gains  or  losses 
charged  to  earnings  in  accoimt  660, 
Miscellaneous  income  charges. 

(c)  A  derivative  instrument  may  be 
specifically  designated  as  a  fair  value  or 
cash  flow  hedge.  A  hedge  may  be  used 
to  manage  risk  to  price,  interest  rates,  or 
foreign  currency  transactions.  An  entity 
will  maintain  documentation  of  the 
hedge  relationship  at  the  inception  of 
the  hedge  that  details  the  risk 
management  objective  and  strategy  for 
imdertaking  the  hedge,  the  nature  of  the 
risk  being  hedged,  and  how  hedge 
effectiveness  will  be  determined. 

(d)  If  the  carrier  designates  the 
derivative  instrument  as  a  fair  value 
hedge  against  exposure  to  changes  in 
the  £air  value  of  a  recognized  asset, 
liability,  or  a  firm  commitment,  it  will 
record  the  change  in  £ur  value  of  the 
derivative  instrument  des^nated  as  a 
fair  value  hedge  to  account  47, 
Derivative  instrument  assets-Hedges,  or 
account  66,  Derivative  instrument 
liabilities-Hedges,  as  appropriate,  with  a 
corresponding  adjustment  to  the 
subaccount  of  the  item  being  hedged. 
The  ineffective  portion  of  the  hedge 
transaction  will  be  reflected  in  the  same 
income  or  expense  accoimt  that  would 
have  been  iised  if  the  hedged  item  had 


been  disposed  of  or  settled.  In  the  case 
of  a  fair  value  hedge  of  a  firm 
commitment,  a  new  asset  or  liability  is 
created.  As  a  result  of  the  hedge 
relationship,  the  new  asset  or  liability 
will  become  part  of  the  carrying  amount 
of  the  item  being  hedged. 

(e)  If  the  carrier  designates  the 
derivative  instrument  as  a  cash  flow 
hedge  against  exposure  to  variable  cash 
flows  of  a  probable  forecasted 
transaction  it  will  record  changes  in  the 
fair  value  of  the  derivative  instrument  in 
account  47,  Derivative  instrument 
assets-Hedges,  or  account  66,  Derivative 
instrument  liabilities-Hedges,  as 
appropriate,  with  a  corresponding 
amount  in  account  77.1,  Other 
comprehensive  income,  for  the  effective 
portion  of  the  hedge.  The  ineffective 
portion  of  the  hedge  transaction  will  be 
reflected  in  the  same  income  or  expense 
accoimt  that  would  have  been  used  if 
the  hedged  item  had  been  disposed  of 
or  settled.  Amounts  recorded  in  other 
comprehensive  income  will  be 
reclassified  into  earnings  in  the  same 
period  or  periods  that  the  hedged 
forecasted  item  affects  earnings. 
***** 

10.  In  part  352,  Balance  Sheet 
Accounts,  Accounts  11,  21.  and  22  are 
revised.  Accounts  23.  24,  and  75.5  are 
removed,  and  Accounts  46, 47,  65, 66, 
77  and  77.1  are  added  to  read  as 
follows: 

Balance  Sheet  Accounts 


11    Temporary  investments. 

(a)  This  account  shall  include  the  cost 
of  securities  and  other  collectible 
obligations  acquired  for  the  purpose  of 
temporarily  investing  cash,  such  as 
United  States  Treasury  certificates, 
marketable  seciuities,  time  drafts 
receivable,  demand  loans,  time  deposits 
with  banks  and  trust  companies,  and 
other  similar  investments  of  a  temporary 
character.  This  accoimt  shall  also 
include  unrealized  holding  gains  and 
losses  on  trading  and  available-for-sale 
types  of  security  investments. 

(b)  This  account  shall  be  subdivided 
to  reflect  the  marketable  equity 
seciuities'  portion  and  other  temporary 
investments.  (See  Instruction  1-15). 
***** 

21    Other  investments. 

This  account  shall  include  the  cost  of 
investments  in  securities  of  (other  than 
securities  held  in  special  funds)  and 
advances  made  to  other  than  affiliated 
companies.  This  account  shall  also 
include  unrealized  holding  gains  and 
losses  on  trading  and  available-for-sale 
types  of  security  investments.  Separate 


records  shall  be  maintained  to  show  the 
securities  pledged  and  the  following 
classes  of  investments  in  each 
nonaffiliated  company: 

(a)  Stocks. 

(b)  Bonds. 

(c)  Other  secured  obligations. 

(d)  Unsecured  notes. 

(e)  Investment  advances. 

22  Sinking  and  other  funds. 

(a)  This  account  shall  include  cash 
and  cost  of  investments  in  securities 
and  other  assets,  trusteed  or  otherwise 
restricted,  that  have  been  segregated  in 
distinct  funds  for  purposes  of  redeeming 
outstanding  obligations;  purchasing  or 
replacing  assets;  paying  pensions,  relief, 
hospitalization,  and  other  similar  items. 
This  account  shall  also  include 
imrealized  holding  gains  and  losses  on 
trading  and  available-for-sale  types  of  • 
security  investments.  The  cash  value  of 
life  insurance  policies  on  the  lives  of 
employees  and  officers  to  the  extent  that 
the  carrier  is  the  beneficiary  of  such 
policies  shall  also  be  included  in  this 
account.  Separate  subsidiary  records 
shall  be  maintained  for  each  distinct 
fund. 

23  and  24    [Removed] 


46  Derivative  instrument  assets. 

This  account  shall  include  the. 
amounts  paid  for  derivative 
instruments,  and  the  change  in  the  fair 
value  of  all  derivative  instnunent  assets 
not  designated  as  cash  flow  or  fair  valiie 
hedges.  Account  660,  Miscellaneous 
income  charges,*will  be  charged  with 
the  corresponding  amount  of  the  change 
in  the  fair  value  of  the  derivative 
instrument. 

47  Derivative  instrument  assets — 
Hedges. 

(a)  This  account  shall  include  the 
amounts  paid  for  derivative 
instruments,  and  the  change  in  the  fair 
value  of  derivative  instrument  assets 
designated  by  the  utility  as  cash  flow  or 
fair  value  hedges. 

(b)  When  a  carrier  designates  a 
derivative  instrument  asset  as  a  cash 
flow  hedge,  it  will  record  the  change  in 
the  fair  value  of  the  derivative 
instrument  in  this  account  with  a 
concurrent  charge  to  accoimt  77.1, 
Other  comprehensive  income,  with  the 
effective  portion  of  the  derivative's  gain 
or  loss,  llie  ineffective  portion  of  the 
cash  flow  hedge  will  be  charged  to  the 
same  income  or  expense  account  that 
would  have  been  used  if  the  hedged 
item  had  been  disposed  of  or  otherwise 
settled. 

(c)  When  a  carrier  designates  a 
derivative  instrument  as  a  fair  value 
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hedge,  it  will  record  the  change  in  the 
fair  of  the  derivative  instrument  in  this 
account  with  a  concurrent  charge  to  a 
subaccount  of  the  asset  or  liability  that 
carries  the  item  being  hedged.  The 
ineffective  portion  of  the  fair  value 
hedge  will  be  charged  to  the  same 
income  or  expense  account  that  would 
have  been  used  if  the  hedged  item  had 
been  disposed  of  or  otherwise  settled. 
***** 

65  Derivative  instrument  liabilities. 

This  account  shall  include  the  change 
in  the  fair  value  of  all  derivative 
instrument  liabilities  not  designated  as 
cash  flow  or  fair  value  hedges.  Account 
660,  Miscellaneous  income  charges,  will 
be  charged  with  the  corresponding 
amount  of  the  change  in  the  feir  value 
of  the  derivative  instrument. 
***** 

66  Derivative  instrument  liabilities — 
Hedges. 

(a)  This  account  shall  include  the 
change  in  the  fair  value  of  derivative 
instrument  liabilities  designated  by  the 
carrier  as  cash  flow  or  fair  value  hedges. 

(b)  A  carrier  will  record  the  change  in 
the  fair  value  of  a  derivative  instrument 
liability  related  to  a  cash  flow  hedge  in 
this  account,  with  a  concurrent  charge 
to  account  77.1,  Other  comprehensive 
income,  with  the  effective  portion  of  the 
derivative's  gain  or  loss.  The  ineffective 
portion  of  the  cash  flow  hedge  will  be 
charged  to  the  same  income  or  expense 
account  that  would  have  been  used  if 


the  hedged  item  had  been  disposed  of 
or  otherwise  settled. 

(c)  A  carrier  will  record  the  change  in 
the  fair  of  a  derivative  instrument 
liability  related  to  a  fair  value  hedge  in 
this  accoimt,  with  a  concurrent  charge 
to  a  subaccount  of  the  asset  or  liability 
that  carries  the  item  being  hedged.  The 
ineffective  portion  of  the  fair  value 
hedge  will  be  charged  to  the  same 
income  or  expense  account  that  would 
have  been  used  if  the  hedged  item  had 
been  disposed  of  or  otherwise  settled. 
***** 

75.5    [Removedl 


77    Accumulated  other  comprehensive 
income. 

(a)  This  account  shall  include 
amounts  of  other  comprehensive 
income  transferred  from  account  77.1, 
Other  comprehensive  income.  Records 
supporting  the  entries  to  this  account 
shall  be  maintained  so  that  the  utility 
can  furnish  the  amount  of  other 
comprehensive  income  for  each  item 
included  in  this  account. 

(b)  This  account  shall  also  be  debited 
or  credited,  as  appropriate,  with 
amounts  of  accumulated  other 
comprehensive  income  that  have  been 
included  in  the  determination  of  net 
income  during  the  period  and  in 
accumulated  other  comprehensive 
income  in  prior  periods.  Separate 
records  for  each  category  of  items  wiU 
be  maintained  to  identify  the  amount  of 
the  reclassification  adjustments  boxa 


accumulated  other  comprehensive 
income  to  earnings  made  during  the 
period. 

*        *        *        *        • 

77.1    Other  comprehensive  income. 

(a)  This  account  shall  include 
revenues,  expenses,  gains,  and  losses 
that  are  properly  includable  in  other 
comprehensive  income  during  the 
period.  At  year  end,  the  total  of  other 
comprehensive  income  will  be 
transferred  to  account  77,  Accumulated 
other  comprehensive  income. 

(b)  This  account  shall  also  be  debited 
or  credited,  as  appropriate,  with 
amounts  of  other  comprehensive 
income  that  have  been  included  in  the 
determination  of  net  income  in  the  same 
period.  Separate  records  will  be 
maintained  to  identify  the  amount  of  the 
reclassification  adjustments  to  earnings 
during  the  period. 

(c)  Examples  of  items  of  other 
comprehensive  income  include  foreign 
currency  items,  minimum  pension 
liability  adjustments,  unrealized  gains 
and  losses  on  certain  investments  in 
debt  and  equity  securities,  and  cash 
flow  hedges.  Records  supporting  the 
entries  to  this  account  shall  be 
maintained  so  that  the  carrier  can 
furnish  the  amount  of  other 
comprehensive  income  for  each  item 
included  in  this  account. 


Note:  The  following  Appendix  A  will  not 
appear  in  the  Code  of  Federal  Regulations: 

BILIJNG  COOC  C717-01-P 


1040 


Federal  Register / Vol.  67,  No.  5 /Tuesday,  January  8,  2002 / Proposed  Rules 


Appendix  A  Proposed  Revised  Schedules  for  FERC  Forms  1,  1-F,  2,  2- A,  and  6 


•1- 


Name  of  Respon«lent 


This  Fofin  is: 

(1)  D  An  Original 

(2)  D  A  Resubmission 


Date  of  Report 
(Mo.  Da.  Yi) 


Year  of  Report 
Oec31.   


List  of  Schedules 


Enter  in  cotumn  (c)  the  terms  "none",  "not  applicable  or  "NA'  as  appropriate,  where  no  information  or  amounts  have  been  reported  for 
certain  pages    Omit  pages  where  the  respondents  are  "none."  "not  applicable."  or  "NA" 


Title  of  Schedule 
(a) 


Reference 

Page  No. 

(b) 


Remarks 
(c) 


GENERAL  CORPORATE  INFORMATION  AND 
FINANCIAL  STATEMENTS 

General  Information + 

Control  Over  Respondent 

Corporations  Controltod  t>y  Respondent .„ 

Officers .' i... 

Directors 

Security  Hotders  and  Voting  Powers 

Important  Changes  During  the  Year... 

Comparative  Balance  Sheet 

Statement  of  Income  for  the  Year 

Statement  of  Retained  Earnings  for  the  Year. 

Statement  of  Cash  Flows 

Statement  of  Compret«ensrve  Income  and  Hedging  Activities 

Notes  to  Financial  Statements 


101 

102 

103 

104 

105 
106-107 
108-109 
110-113 
114-117 
118-119 
120-121 

122 

123 


BALANCE  SHEET  SUPPORTING  SCHEDULES 
(Assets  and  Other  Debits) 

Summary  of  Utility  Plant  and  Accumulated  Provisions  for. 

Depreciation,  Amortization,  and  Depletion 

Nuclear  Fuel  Materials 

Electric  Plant  in  Service 

Electric  Plant  Leased  to  Others 

Electric  Plant  Held  for  Future  Use 

Construction  Work  in  Progress  -  Electric 

Construction  Overheads  -  Electric 

General  Description  of  Construction  Overhead  Procedure 

Accumulated  Provision  for  Depreciation  of  Electric  Utility  Plant 

IJonutility  Property 

Investment  in  Subsidiary  Companies ....'. 

Materials  and  Supplies .,. 

Allowances 

Extraordinary  Property  Losses 

Unrecovered  Plant  and  Regulatory  Study  Costs 

Other  Regulatory  Assets 

Misceilaneous  Deferred  Debits 

Accumulated  Deferred  Income  Taxes  (Account  190) 

BALANCE  SHEET  SUPPORTING  SCHEDULES 
(Liabilities  and  Other  Credits) 

Capital  Stock 

Capital  Stock  Subscribed,  Capital  Stock  Liability  for 
Conversran,  Premium  on  Capital  Stock,  and  installments 

Received  on  Capital  Stock 

Other  Paid-in  Capital 

Discount  on  Capital  Stock .._ 

Capital  Stock  Expense j. 

Long-Term  Debt 


200-201 

202-203 
204-207 

213 

214 

216 

217 

218 

219 

221 
224-225 

227 
228-229 

230 

230' 

232 

233 

234 


250-251 


252 
253 
254 
254 
256-257 
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Name  of  Respondent 

This  Report  is: 

(f)  D  An  Original 

(2)  D  A  Resubmission 

Date  of  Report 
(Mo.  Da.  Yf) 

Year  of  Report 
Dec  31, 

COMPARATIVE  BALANCE  SHEET  (ASSETS  AND  OTHER  DEBITS) 

Line 
No 

Title  of  Account 
(a) 

Ref 

Page  No 

(b) 

Balance  at 
Beginning  of 
year 

Balance  at 

End  of  Year 

(d) 

1 
2 

UTILITY  PLAffT 
Utinty  Plant  (101>-106. 114) 

200-201 

^*** 

^^^^ 

3 

Constfuction  Work  in  Progress  (107) 

200-201 

4 

TOTAL  UTILITY  PLANT  (Enter  Total  of  Lines  2  and  3) 

5 

(Less)  Accum.  Prov.  ForOepr.  Amort.  Depl.  (108,  111.  115) 

200-201 

6 

Net  Utifity  Plant  (Enter  Total  of  Line  4  less  5) 

- 

7 

Nudear  Fuel  (120.1-120.4. 120.6) 

202-203 

8 

(Less)  Accum.  Prov.  For  Amort.  Of  Mud.  Fuel  Assemblies  (1 20.5) 

202-203 

, 

9 

Net  Nudear  Fuel  (Enter  Total  of  Lines  7  Less  8) 

- 

10 

Net  UtiMy  Plant  (Enter  Total  of  Line  6  and  9) 

- 

11 

Utility  Plant  Adjustments  (1 16) 

122 

12 
13 

aTHE.R  PROPERTY  AND  INVESTMENTS 

- 

^^^^_ 

^^^^_ 

14 

Nonutility  Property  (121) 

221 

15 

(Less)  Accum.  Prov.  For  Oepr.  And  Amort.  (122) 

- 

16 

Investments  in  Assodaiad  Companies  (123) 

- 

17 
is" 

Investment  in  Subsidiafy  Companies  (123.  T) 

224-225 

^^^^^ 

^^^^^ 

iT 

Noncurrent  Portion  of  ARowanoes 

228-229 

^^^^^ 

^^^^^ 

20 

Other  Investments  (124) 

- 

21 

Special  Funds  (125-128) 

- 

22 

7"* 

TOTAL  Other  Property  and  Investments  (Total  of  Lines  14-17. 19-21) 
CURRENT  AM)  ACCRUED  ASSETS 

- 

^^^^^ 

^^^^^ 

24 

Cash  (131) 

- 

^^^^^ 

^^^^^ 

25 

Special  Deposits  (132-134) 

- 

26 

Working  Fund  (135)    ■ 

- 

r 

27 

Temporary  Cash  Investments  (1 36) 

- 

28 

Notes  Receivable  (141) 

- 

29 

Customer  Accounts  Receival>le  (142) 

- 

30 

Other  Accounts  Receivable  (143) 

- 

V 

(Less)  Accum.  Prov.  For  UncotedMe  Acd.  •  Credil  (144) 

- 

32 

Notes  Receivable  from  Assodaled  Companies  (145) 

- 

33 

Accounts  Receivable  from  Assoc.  Companies  (146) 

- 

34 

Fuel  Stock  (151) 

227 

35 

Fuel  Stock  Expenses  Undistributed  (152) 

227 

36 

Residuals  (Elec)  and  Extracted  Products  (153) 

227 

37 

Plant  Materials  and  Operating  Supplies  (154) 

227 

38 

Merchamfise  (155) 

227 

39 

Other  Material  and  Suppfies  (156) 

227 

40 

Nuclear  Materials  hew  for  Sale  (157) 

202-203/227 

41 

AOowanoes  (158.1  and  158.2) 

228-229 

42 

(Less)  Noncurrent  Portion  of  Alowanoes 

228-229 

43 

Stores  Expenses  Undistributed  (163) 

- 

44 

Gas  Stored  UndergroundOirrenI  (164.1) 

- 

45 

Lquefied  Natural  Gas  Stored  and  HeM  for  Processing  (164.2-164.3) 

- 

46 

Prepayments  (165) 

- 

47 

Advances  for  Gas  (166-167) 

- 

48 

Interest  and  Dividends  Recsivabte  (171) 

- 

49 

Rents  ReceivaMe  (172) 

- 

50 

Accrued  UtMy  Revenues  (173) 

- 

51 

MisceHaneous  Current  and  Accnjed  Assets  (174)                                        | 
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NameofRaspondenI 

r^s&u. 

^^.V? 

m. 

COMPARATIVE  BALANCE  SHEET  (ASSETS  AND  OTHER  OeBrrS)(Con«noed)                                                            | 

yj? 

:  Tide  of  Account 
(a) 

^-^ 

.Balance  at 
BegirmnMol 

Sfcra^elfr 
(d) 

52 

OefivatiM  Instrument  Assets  (175) 

53 

Defivative  Instfument  Assets  -  Hedges  (176) 

54 

TOTAL  Cunent  and  Accrued  Assets  (Enter  Total  of  Lines  24  thro 
53) 

55 

DEFERRED  DEBITS 

^^^B^^^^^^^^B^^^^ 

S6 

Unamortized  OeM  Expenses  (181) 

230 

I          57 

!       ^ 

Exiraorainaiy  Property  Losses  (iBZ.i) 

U  n  reoDwered  Plant  and  Regulatory  Study  Costs 
(182^ 

230 

1           S8 

Other  Raguialory  Assets  (182.3) 

232 

!      ^ 

Prafm.  Survey  and  Investigaten  Charges  (Elec)  (183) 

231 

!          61 

Preim.  Sur.  aad  hwesL  Charges  (Gas)  (183.1. 183.2) 

- 

1          62 

Claanng  Accounts  (184) 

- 

i          63 

Tanvorary  FadWes  (185) 

- 

M 

liiilMianui  Daiarwd  Debits  (186) 

233 

>          6S 

Der.-Loaaas  from  Disposftion  of  UtMy  Plant  (187) 

66 

RetMTCh.  OtweL  and  Demonstratian  &pend.  (188) 

3S2-3S3 

67 

Unamortized  Loss  on  Reacquired  Oetit  (189) 

- 

68 

AocumulalBd  Defernd  btoome  Tans  (190) 

234 

68 

- 

70 

TOTAL  Oefened  DeiMts  (Enter  Total  of  Lines  56  thra 
69) 

71 

TOTAL  Assets  and  Other  Debits  (Enter  Total  of 
Unas  10.  11.  12.  22.  54.  and  70) 

FERC  FORM  NO.  1  (ED  12-01 
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Name  of  Respondent 


Line 
No. 


10 


11 


12 


13 


14 


15 


16 


17 


18 


19 


20 


21 


22 


23 


24 


25 


26 


27 


28 


29 


30 


31 


32 


33 


34 


35 


36 


37 


inai 


CmWAHAIIVb  BAUWU: 


_   _  A  ResiiSirnission 
'SHfe'kl  (LIAHIUllkii  ANUOIHbHfcHbmiiJr 


^. 


yi) 


Title  of  Account 
(a) 


PROPRIETARY  CAPITAL 


Common  Stock  Issued  (201) 


Preferred  stock  Issued  (204) 


Capital  Stocked  Subscrit)ed  (202. 205) 


Stock  Liability  for  Converskw  ( 203.  206) 


Premium  on  Capital  Stock  (207) 


Other  Paid-in  Capital  (208-211) 


J*ef 


„  Balance  at 
Beginning  oTti 


EnowYear 


2S0-2S1 


250-251 


252 


252 


252 


38 


39 


40 


41 


42 


43 


44 


45 


46 


47 


InstaHments  Received  on  Capital  Stock  (212) 


(Less)  Discount  on  Capital  Stock  (213) 


253 


252 


254 


(Less)  Capital  Stock  Expense  (214) 


Retained  Eamings  (215.215.1.216) 


Unappropriated  Undistfibuted  Subsidiary  Earnings  (216.1) 


(Less)  Reacquired  Capital  Stock  (217) 


Accumulated  Other  Comprehensive  Income  (219) 


TOTAL  PROPRIETARY  CAPITAL  (Enfer  rota>  olSnes  2  thru  14) 


LONG-TERM  DEBT 


Bonds  (221) 


(Less)  Reacquired  Bonds  (222) 


Advances  from  Assodated  Companies  (223) 


Other  Long^erm  Debt  (224) 


Unamortized  Premium  on  Long-Term  Debt  (225) 


254 


11S-118 


118-119 


250-251 


122 


25ft-257 


256-257 


25»-257 


256-257 


(Less)  Unamortized  Discount  on  Long-Term  Debt  -  Debit  (226) 


TOTAL  Long-Tenn  Debt  (Enter  Total  of  Lines  17  thru  22) 


OTHER  NONCURRENT  LIABILITIES 

Obligations  Under  Capital  Leases  -  Noncurrent  (227r 


Accumulated  Proviston  for  Property  Insurance  (228.1) 
Accumulated  Provision  for  Iryiries  and  Damages  (228.2) 


Accumulated  Provision  for  Penstons  and  Benefits  (228.3) 


Accumulated  Misceteneous  Operating  Provisions  (228.4) 


Accumulated  Provision  for  Rate  Refunds  (229) 


TOTAL  OTHER  NONCURRENT  LIABILITIES  (Enter  Total  of  Unes 
25  tt)ni30) 


CURRENT  AND  ACCRUED  LIABILITIES 


Notes  Payable  (231) 


Accounts  Payable  (232) 


Notes  Payable  to  Associated  Companies  (233) 
Accounts  Payable  to  Associated  Companies  (234) 
Customer  Deposits  (235) ' 


Taxes  Accrued  (236) 


Interest  Accrued  (237) 


Dividends  Declared  (238) 


Matured  Long-Term  Debt  (239) 


Matured  Interest  (240) 


46 


Tax  Collections  Payable  (241) 


Miscellaneous  Current  and  Accrued  Liabilities  (242) 


262-263 


Obigations  under  Capital  Leases -Current  (243) 


Derivative  Instrument  Liabilities  (244) 


Derivative  Instniment  UabWties-Hedges  (245) 


TOTAL  CURRENT  &  ACCRUED  LIABILITIES  (Enter  Total  of  Lines 
33^7) 
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Name  of  Respondent 


50 


51 


52 


53 


55 


56 


57 


58 


59 


60 


61 


62 


-63 


64 


65 


66 


67 


69 


70 


71 


L 


This  Report  is: 

(1)  a  AnOfiginal 

(2)  g  A  Resubmission 

COMPAHA I  IVfc  HALANCb  SHk^  I  ILIAmU  I  IbS  ANU  0 1  HbH  LTtEPT 


Customer  Advances  for  Construction  (252) 


Accumulated  Defened  Investment  Tax  Credits  (255) 


Deferred  Gains  from  Disposition  of  Utility  Plant  (256) 


Other  Deferred  Credits  (253) 


Other  Regulatory  Liabilities  (254) 


Unamortized  Gain  on  Reacquired  Debt  (257) 


Accumulated  Defened  Income  Taxes  (281-283) 


TOTAL  DEFERRED  CREDITS  (Enter  ToM  of  lines  SO 
thru  5^  


rOa,  Yr) 
S)  (twiorKJear 


266-267 


269 


278 


272-277 


TOTAL  LiabWes  and  Other  Credits  (Enter  Total  of  lines 
15,23,  31.  48  and  57) 
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Name  of  Respondent 


This  Report  is: 

(1)  D  An  Original 

(2)  a  A  Resubmission 


Date  of  fteport 
(Mo.  Da.  Yr) 


Year  of  Report 
Dec31. 


STATENCNT  OF  COfWREHENSIVE  INCOME  AND  HEDGING  ACTIVITIES 

1  Report  in  columns  (b)  and  (c)  the  amounts  of  other  comprehensive  income  items  listed  below  in  column  (a) 

'  2  Report  amounts  related  to  categories  of  other  comprehensive  income  on  a  net-of-tax  basis,  where  appropriate,  and  report  the 
related  tax  effects  allocated  to  eadi  category  in  a  footnote. 

3.  Report  in  a  footnote,  the  accumulated  other  comprehensive  income  balances  at  year  end,  by  category. 

4.  Report  in  a  footnote,  the  fair  value  hedge  balances  at  year  end.  by  category. 

Line 
No. 

Item 
(a) 

Total 

Current  Year 

(in  dollars) 

(b) 

Total 

Pnof  Year 

(in  dollars) 

(c) 

1 

Net  Income  (Carried  forward  from  page  117.  Line  72 ) 

J           2 

CATEGORIES  OF  OTHER  COMPREHENSIVE  INCOME                                                                   ^^H^^^^^^H^^^^ 

3 

Unrealized  gains  and  losses  on  available-for-sale  type  securities 

1            4 

Minimum  pension  liability  adjustment  (net  amount) 

1           5 

Cash  Flow  Hedge  Components                                                                                                    ^^^H^^^^^^^^H^^^^^ 

6 

Foreign  currency  hedges 

i           7 

Other  cash  flow  hedges 

8 

9 

10 

11 

12 

13 

14 

15 

RECLASSIFICATION  ADJUSTMENTS                                                                                                   ^^H^^^^^^H^^^^ 

16 

Unrealized  gains  and  losses  on  avadable-for-sale  type  securities                                                      III 

17 

Cash  Flow  Hedge  Components                                                                                                    ^^^H^^^^^^^^l^^^^^ 

18 

Foreign  currency  hedges 

19 

Other  cash  flow  hedges 

20 

21 

22 

23 

24 

25 

26 

27 

ToUl  Categories  of  Other  Comprehensive  Income  (Ines  3  through  26) 

• 

28 

Comprehensive  Income  (line  1  plus  line  27) 

29 

30  ' 

» 

31 

FERC  FORM  NO.  1  (NEW  12-01) 
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PART 


I 

II 
III 
IV 
V 
VI 

Vli 

vw 
w 

X 
XI 
XH 
XIII 
XIV 
XV 
XVI 

yym 

XVlll 

XiX 

XX 

XXI 

XXII 


III 

IV 

V 

XXI 

XIII 
XVII 

XIX 
XVlll 

XX 


TABLE  OF  COMTEHTS 


TITLE 


PAGE 


Instnjctions ' ' '  \ 

Identification ~ 

Attestation •  | 

Comparative  Balance  Sheet **r 

Statement  of  Income  for  ttie  Year ^"? 

Statement  of  Retained  Earnings ■  -    : "  •  , 

Statement  of  Cast!  Flow« • '"■''' 

Statement  of  Compretiensive  Income  and  Hedging  Activities  •  •  12 

Notes  to  Financial  Statements It^lt 

Allowances ^^]^ 

Ottier  Regulate -y  Assets • \l 

Data  on  Security  Holders  and  Voting  Powers '8 

Data  on  Officers  and  Directors ]8 

Accumulated  Provision  for  Depreciation  and  Amortization  of  Utility  Plant  ....^ 19 

Capital  Stock  Data 

Long-Term  Det)t  Data 

Other  Regulatory  Liabilities 

Electric  Sales  Data  for  the  Year 

Electric  Operation  and  Maintenance  Expense   

Sales  for  Resale 22 

Purchased  Power 23 

Utility  Plant  DaU 24 

Footnote  Data 25 

SUBSTITUTE  PAGES  FOR  NONMAX>R  RESPONDENTS  USING  ACCOUNTS 
DESIGNATED  FOR  MAJOR  CLASSIFICATION  (Part  101) 

Comparative  Balance  Sheet  (110-113) 

Statement  of  Income  for  the  Year  (1 14-1 17) 

Statentent  of  ReUined  Eamings  for  the  Year  (1 18-119) 

Summary  of  Utiity  Plant  and  Accumulated  Provisions  for  Depredation,  Amortization 

and  Depletion  (200-201 ,  204-207) 
Accumulated  Provision  for  Depredation  of  Electric  Utility  Plant  (219) 
Electric  Operating  Revenues  (300-301) 
Sales  for  Resale  (310-31 1) 

Electric  Operation  and  Maintenance  Expenses  (320-323) 
Purchased  Power  (326-327) 


19 
19 
20 
21 
21 


INSTRUCTIONS  FOR  FILING  FERC  Fomi  No.  1-F 


GENERAL  INFORV.M  .ON 


1 


Purpose 


This  fomi  IS  a  regulatory  requirement  (18  CFR  141 .2).  It  is 
designed  to  coHect  financial  information  from  privately  owned 
electric  utiMes  and  licensees  who  have  generation, 
transmission,  distribution  and  sales  of  electric  energy, 
however  produced  throughout  the  United  Stales  and  its 
possessions,  subiect  to  the  jurisdiction  of  the  Federal  Energy 
Reg«rialo(y  Commission. 

II.  Who  Must  Submit  j 

Each  Nonmajor  Public  UtHity  or  Licensee,  as  classified  in  the 

I  Commission's  Unifwm  System  of  Accounts  Prescribed  for 
Public  Utilities 
FERC  FORM  NO.  1-F  (REVISED  12-01) 


and  licensees  Sutiject  to  the  Provisions  of  the  Federal 
Power  Act  (18  CFR  101  (US  of  A.)  must  submit  this  form. 

Each  Nonnufjor  pubfic  utility  or  licensee  classified  as  Class 
C  or  Class  D  prior  to  January  1 .  1984,  may  continue  to  file 
on^  the  basic  financial  statenw'its -Parts  1 1 1 ,  IV  and  V. 

Note:   Nonmaior  means  having  total  annual  sales  of 
10,000  megawatt  hours  or  nwre  in  the  previous 

calendar  year  and  not  classified  as  "Major." 
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Name  of  Respondent 

This  Report  is: 

(1)  D  An  Original 

(2)  a  A  Resubmission 

Date  of  Report 
(Mo.  Da.  Yr) 

Year  of  fteport 
Dec  31. 

PART  III:  COMPARATIVE  BALANCE  SHEET                                                                         | 

Assets  and  Other  Debits 
(a) 

Balance  at 
Beginning 
of  year 

Balance  at  End 

of  Year 

(c) 

01 

Utility  plant  (101  -  107,  114,  118) 

02 

Accumulated  Provision  for  Depreciation  and  Amortization 
(110.  119) 

03 

NET  UTILITY  PLANT  (Enter  total  of  line  01  less  02) 

04 

Utility  Plant  Adjustments  (1 16) 

05 

Gas  Stored  Underground  -  Noncurrent 

06 

Nonutility  Property  rr2t> 

07 

Accumulated  Provision  For  Depreciation  and  Amortization  • 
Credrt  (122) 

08 

Noncun-ent  Portion  of  Allowances 

09 
in 

Other  Investments  and  Special  Funds  (124-129) 

&i  IRRPNT  Alsin  At^f^RllFD  A<<iFT<i5- 

11 

Cash  and-Working  Funds  (130) 

12 

Temporary  Cash  Investments  (136) 

13 

Notes  and  Accounts  Receivable  (141.  142. 143.  145. 
146)(Report  amounts  applicatrie  to  associated  companies  in  a 
footnc^e) 

• 

14 

Accumulated  provision  for  Uncollectible  Accounts  -  Credit 
(144) 

- 

15 

Plant  Materials  and  Operating  Supplies  (154) 

16 

Allowances  (158.1  and  158.2) 

17 

(Less)  Noncurrent  Portion  of  Allowances 

18 

Gas  Stored  ftM.f,  t64.2; 

19 

Prepayments  (165) 

20 

Miscellaneous  Current  and  Accru^  Assets  (174) 

21 

Derivative  Instrument  Assets  (175) 

22 

Derivative  Instruntents  Assets  -  Hedges  (176) 

23     , 

TOTAL  CURRENT  ANb  A(i<iRUED  AS^TS  (^ter  total  of 
Unas  11  mm  22) 

ngcgbDcn  DEBITS- ' 

■ 

25 

Unamortized  Debt  Expense  (181) 

^^^^^^^™ 

^^^^^^^^ 

i6 

Extraordinaiy  Property  Losses  (18Z 1) 

27 

Unrecovered  Plant  and  Regulatory  Study  Costs  (182.2) 

28 

Other  Regulatory  sets  (182.3) 

29 

Miscellaneous  Deferred  Debits  (186) 

30 

Deferred  Losses  from  Disposition  of  UtiPity  Plant  (187) 

31 

Unamortized  Loss  on  Reacquired  Debt  (189) 

1       32 

Accumulated  Deferred  Income  Taxes  (I'M) 

:    33 

Unrecovered  Purchased  Gas  Costs  (191) 

34 

t6tAl  DEFERlR^t)  D^BltS  (^ter  total  otUes  25  thni  33) 

1       35 

i 

TOTAL  ASSETS  ANb  OtH^R  bE^ltS  (inter  total  knes  03  thni 
09,  23  and  34) 

' 

FERC  FORM  NO.  1-F  (ED  12-01) 
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Name  of  Respondent 

This  Report  is: 

(1)  a  An  Original 

(2)  D  A  Resubmission 

Date  of  Report 
(Mo.  Da.  Yr) 

Year  of  Report 
Dec  31. 

PART  III:  COMPARATIVE  BALANCE  SHEET  (Continued) 

LiatMlities  and  Otfier  Credits 
(a) 

Balance  at 
Beginning 
of  year 
(b) 

Balance  at  End 
of 
Year 
(c; 

01 

Common  Stock  Issued  (201) 

02 

Preferred  Stock  Issued  (204) 

03 

(Miscellaneous  Paid-in  Capital  (211) 

04 

InsUlbnents  Received  on  Capital  Stock  (212) 

05 

Discount  on  Capital  Stock  (213) 

06 

Capital  Stock  Expenses  •  Det>it  (214) 

07 

Retained  Eamings  (215-216) 

08 

Reacquired  Capital  Stock  ■  Debit  (217) 

09 

Noncorporate  Proprietorshl(p  (218) 

10 

Accumulated  OIner  Comprehensive  Income  (219) 

11 

TOTAL  PROPRIETORSHIP  CAPITAL  (Enter  Total  of  Lines  01  tlHU  10) 

12 

Bonds  (221) 

13 

Advances  from  Associated  Companies  (223) 

14 

Other  Long-term  Debt  (Specify  in  footnote)  (224) 

15 

Unamortized  Premium  on  Long-tenn  Debt  (225) 

16 

Unamortized  Discount  on  Long-temi  Debt  -  Debit  (226) 

-    - 

17 

TOTAL  LONG-TERM  DEBT  (Enter  Total  of  Lines  12  thnj  16) 

1 

18 

19 

Obiigatnns  Under  Capital  Leases  -  Noncurrent  (227) 

20 

Accumulated  Provision  for  Property  Insurance  (228. 1 ) 

21 

Accumulated  Provision  for  Injuries  and  Damages  (228.2) 

22 

Accumulated  Provision  for  Pensions  and  Benefits  (228.3) 

23 

Accumulated  Miscellaneous  Operating  Provisions  (228.4) 

24 

Accumulated  Provision  for  Rate  Refunds  (229) 

25 

TOTAL  OTHER  NONCURRENT  UABtLITIES  (Enter  Total  of  Lines  1 9  ttwu  24) 

26 

27 

Notes  and  Accounts  Payabte  (Report  amounts  applicable  to  associated  companies  m  a 
footnote)  (231  to  234) 

28 

Customer  Deposits  (235' 

29 

Taxes  Accrued  (236) 

30 

Interest  Accrued  (237) 

31 

Miscellaneous  Cunent  and  Accnjed  Liabilities  (242) 

32 

OWigations  Under  Capital  Leases  •  Current  (243) 

33 

Derivative  Instrument  Liabilities  (244) 

34 

Derivative  Instrument  Liabilities  -  Hedges  (245) 

35 

TOTAL  CURRENT  AND  ACCRUED  LIABILITIES  (Enter  Total  of  Lines  27  thru  34) 

36 

37 

Customer  Advances  for  Construction  (252) 

38 

Other  Deferred  Credits  (253) 

39 

Other  Regulatory  Liabilities  (254) 

40 

Accumulated  Deferred  Investment  Tax  Credits  (255) 

41 

DeflBned  Gains  from  Disp'^.:i  ji  of  Utility  Plant  (256) 

42 

Unamortized  Gain  on  on  Reacquired  Debt  (257) 

43 

Accumulated  Deferred  Income  Taxes  (281-283) 

44 

TOTAL  DEFERRED  CREDITS  (Enter  Total  of  Lines  37  thru  43) 

45 

TOTAL  LIABILITIES  AND  OTHER  CREDITS  (Enter  Total  of  Lines  1 1 . 1 7,  25,  35  and  44) 

FERCF 

ORM  NO.  1-F  (REVISED  12-01) 

Pages 
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Name  of  Respondent 

This  Report  is: 

(1)  D  An  Original 

(2)  D  A  ResutHnisston 

Date  of  Report 
(Mo  Oa.  Yi) 

Year  of  Report 
Dec  31. 

STATEMENT  OF  COMPREHENSIVE  INCOME  AND  HEDGING  ACTIVITIES 

1  Report  in  mliimns  (b)  and  (c)  the  amounts  of  other  comprehensive  HKome  items  listed  below  in  column  (a) 

2.  Report  amounts  related  to  categories  of  other  comprehensive  mconw  on  a  net-of-tax  basis,  where  appropr ate.  and  report  the 
related  tax  effects  atk>cated  to  each  category  in  a  footnote. 

3  Report  in  a  footnote,  the  accumulated  other  comprehensive  income  balances  at  year  end.  by  category. 

4.  Report  in  a  footnote,  the  fair  vakie  hedge  balances  at  year  end,  by  category. 

Line 
No. 

It0fn 

(•) 

Total 

Cunent  Year 

(in  dollars) 

(b) 

Total 

Prior  Year 

Ondoaars) 

(c) 

1 
2 

Net  Income  (Carried  fonvard  from  page  8,  Line  63 ) 
COMPONENTS  OF  OTHER  GOMPf^EHENSIVE  INCOME 

^^^^_ 

^^^^_ 

3 

Unrealized  gains  and  tosses  on  availabte  fbr-<ate  type  securihes 

^^^^^^] 

^^^^^^^ 

4 
5 

Minimum  penston  KabiNty  adjustment  (net  amount) 

6 

Foreign  currency  tiedges 

7 

Other  cash  flow  hedges 

8 

9 

1 

10 

11 

12 

13 

14 

15 

16 
17 

Unrealized  gains  and  tosses  on  avaiiable-fbr-sale  type  securities                                             1                                   | 

18 

Foreign  currency  hedges 

• 

19 

Other  cash  flow  hedges 

20 

21 

22 

23 

24 

25 

26 

07 

Trtf al  Caft^rwkri**  t^  nilmi  rVimnmlMinftiuil  bwwiwi  /ImAS  3  tfarcMJOh  961 

27 

(kKnprehensive  Income  (Kne  1  phis  Ine  27) 

28 

29 

31 

* 

FERC  FORM  NO.  1-F  (REVISED  12-01) 
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Appendix  A  Proposed  .levised  Sdiedules  for  FERC  Forms  1, 1-F,  2, 2-A,  and  6         -13- 


Name  of  Respondent 


This  Report  is: 

D   An  Original 

D    A  Resubmission 


Date  of  Report 
(Mo.  Da,  Yt) 


Year  of  Report 
Dec  31 


List  of  Schedules 


Enter  in  column  (d)  the  terms  "nontr  "not  applicable."  or  -NA"  as  appropriate,  where  no  information  or  ainounts 
have  been  reported  for  certain  pages  Omit  pages  where  the  responses  are 'none.' 'not  appicabte.  or-NA 

Title  of  Schedule 


Line 
No. 


1 
2 
3 

4 

5 

6 

7 

8 

9 

10 

11 


12 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 


29 

30 


31 
32 
33 
34 

35 
36 

37 
38 


(» 


GENERAL  CORPORATE  INFORH/MTION  AND  HNANCIAL  STATEMENTS 

General  Information 

Control  over  Respondent  ^ 

Corporations  ControOed  by  Respondent 

Seawity  Holdera  and  Voting  Powers 

important  Chmgei  Ou-ing  the  Year 

ComparHiM  Baianoe  Stwel 

statement  of  Income  for  the  Year 

statement  vf  Comprehensive  Income  and  Hedging  Activities 

Statement  of  Retained  Earnings  for  the  Year 

statement  of  Cash  Flows 

Notes  to  the  Financial  Statements 

I    «'^^^?t^|}5^rT5gil?"^°'^^ 

Summary  of  LWity  Plant  and  AccumuUted  Provisions  for 
Depredation,  Amortization,  and  Depletion 
Gas  Plant  in  Senioe 

Gas  Property  and  Capacity  Leased  from  Others 
Gas  Property  and  Capacity  Leased  to  Others 
Gas  Ptant  Held  for  Future  Use 
Construction  Worl(  in  Progress  -  Gas 
Genera  Description  of  Constniction  Overtiead  Procedure 
Accumulated  Piovision '-c  Depredation  of  Gas  Utaity  Plant 
Gas  Stored 
Investments 

Investments  in  Subaidiary  Companies 
Prepayment 

Extraordinary  Property  Losses 
Unrecovered  Plant  and  Regulatory  Study  Costs 
Other  ReguMoiy  Assets 
Miscelaneous  Oefsned  Debits 
Accumulated  Defenad  Income  Taxes 

BALANCE  SHEET  SUPPORTING  SCHEDULES 
(LiabiMies  and  Other  Credits) 

CapU  Stock 

Capital  Stock  Subscriwd.  Capital  Stock  Liability  for 
Conversion,  Premium  on  Capital  Stock,  and  Installments 

Received  on  Capital  Stock 
Other  PaM-in  Capita 
Discount  on  Capital  Stock 
Capital  Stock  Bipense 
Securities  Issued  or  Assumed  and  Securities  Refunded  or 

ftetired  During  ttte  Year 

Long-Term  D^ 

Unamortized  Debt  Expense,  Premium,  and  Discount  on 

Long-Term  Det)t 

Unanwrtized  Loss  and  Gain  on  Reacquired  Debt 

Recondiiatnn  of  Reported  Net  Income  with  Taxable  Income 

for  Federal  Income  Taxes 


Reference 
.->age  No. 

(b) 


101 

102 

1I» 

t07 

106 
110-113 
114-116 

117 
118-119 
120-121 

122 


200-201 

204-209 

212 

213 

214 

216 

218 

219 

220 
222-223 
224-225 

230^ 

230 

230 

232 

233 
234-235 


250-251 
252 


253 
254 
254 
255 

256-257 
258-259 

260 
261 


Dale 
Revised 

M 


Remaiks 
(d) 


Name  of  Respondent 


This  Report  Is: 
0  An  Original 
G  A  Resubmission 


Date  of  Report 
(Mo.  Da.  Yi) 


Year  of  Report 
Dec  31 


LIST  OF  SCHEDULES  (Natural  Gas  Company) 


Enter  in  column  (d)  the  temis  "none,'  'not  applicable,*  or  "NA*  as  appropriate,  where  no  infomiatmn  or  amount 
have  t>een  reported  for  certain  pages  Omit  pages  where  the  responses  are  'none."  'not  applicat)le.'  or  "NA 


Line 
No. 


39 
40 
41 
42 
43 
44 


45 
46 

47 

48 
49 
50 
51 
52 
53 
54 
55 
56 
57 


58 
59 
60 


61 
62 
63 
64 
65 
66 
67 
68 
69 
70 


Title  Of  Schedule 
(a) 


(Uablmies  anobtherCredRs)  (CbntHiued) 


LES 


Taxes  Accrued,  Prepaid,  and  Charged  During  Year 
Miscellaneous  Current  and  Accrued  Liabilities 
Other  Deferred  Credits 

Accumulated  Deferred  Income  Taxes-Other  Property 
Accumulated  Deferred  Income  Taxes-Other 
Other  Regulatory  Liabilities 

INCOME  ACCOUNT  SUPPORTING  SCHEDULES 

Gas  Operating  Revenues 

Revenues  from  Transportation  of  Gas  of  Others  Through 

Gathering  Facilities 

Revenues  from  Transportation  of  Gas  of  Others  Through 

Transmission  Fadlitles 

Revenues  from  Storage  Gas  of  Others 

Other  Gas  Revenues 

Gas  Operation  and  Maintenance  Expenses 

Exchange  and  Imbalance  Transactions  * 

Gas  Used  in  Utility  Operations 

Transmission  and  Compression  of  Gas  by  Others 

Other  Gas  Supply  Expens<is 

Miscellaneous  General  Expe.ses-Gas 

Depreciation,  Depletion,  and  Amortization  of  Gas  Plant 

Particulars  Concerning  Certain  incdme  Deduction  and 

Interest  Charges  Accounts 

COMMON  SECTION 

Regulatory  Commission  Expenses 

Distribution  of  Salaries  and  Wages 

Charges  for  Outside  Professional  and  Other  Consultative 

Services 

GAS  PLANT  STATISTICAL  DATA 

Compressor  Stations 

Gas  Storage  Projects 

Transmission  Liries  » 

Transmission  System  Peak  Deliveries 

Auxiliary  Peaklrig  Fadlitles 

Gas  Account-Natural  Gas 

System  Map 

Footnote  Reference 

Footnote  Text 

Stockhoklers'  Reports  (check  appropriate  t>ox) 


Q  Four  copies  will  t>e  sut>mltted 

O  No  annual  report  to  stockholders  Is  prepared 

FERC  FORM  NO.  2  (1 2-01 ) 


ReferefKe 
PagsNo. 

(b) 


262-263 

268 

269 
274-275 
276-277 

278 


300-301 
302-303 

30^-305 

306-307 

308 
31 --325 

328 

331 

332 

■?34 

J35 
336-338 

340 


350-351 

354-355 

357 


508-509 
512-513 

514 

518 

519 

520 

522 

551 

552 


Date 
Received 

(c) 


Remarks 
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Name  of  Respondent             , 

This  Report  is: 
D   An  Original 
D   A  Resubmission 

m^j^ 

Year  of  Report 
Dec31. 

COMPARATIVE  BALANCE  SHEET  (ASSETS  AND  OTHER  DEBITS)  (Continued) 

Line 
No 

Trtle  of  Account 
(a) 

Reference 

Page 

Numt)er 

(b) 

Balar^g^t 

ofC»v|^t 

(in  dollars) 

(C) 

Balance  at  End 

of  Previous  Year 

(In  dollars) 

(d) 

44 

Allowances  (158  land  158  2) 

' 

45 

(Less)  Noncurrent  Portion  of  Allowances 

46 

Stores  Expenses  Undistrixited  (163) 

47 

Gas  Stored  Underground  -  Current  (164  1) 

220                                             1 

48 

Liquefied  Natural  Gas  stored  and  Held  for  Processing  (164  2 
thru  164  3) 

220 

49 

Prepayments  (165) 

230 

SO 

Advances  for  Gas  (166  and  167) 

51 

Interest  and  Dividends  Receivable  (171) 

52 

Rents  Receivable  (172) 

53 

Accrued  Utility  Revenues  (173) 

54 

Miscellaneous  Cun^t  and  Accrued  Assets  (174) 

55 

Derivative  Instrument  Assets  (175) 

56 

Derivative  Instrument  Assets  -  Hedges  (176) 

57 

TOTAL  Current  and  Accrued  Asspts  (Total  of  lines  27  thru  56) 

58 

DEFERRED  DEBITS 

59 

Unamortized  Debt  Expense  (181) 

60 

Extraordinary  Property  Losses  (182  1) 

230 

61 

Unrecovered  Plant  and  Regulatory  Study  Costs  (182  2) 

230 

62 

Ot»«er  Regulatory  Assets  (182  3) 

232 

63 

Preliminary  Survey  and  Investigation  Charges  (Electric )  (183) 

64 

Preliminary  Survey  and  Investigation  Charges  (Gas)  (1 83  1  and                  * 
1832) 

1 

65 

Clearing  Accounts  (184) 

1 

66 

Temporary  Facilities  (185) 

67 

Miscellaneous  Deferred  Debits  (186) 

233 

68 

Deferred  Losses  from  Disposition  of  Utility  Plant  (1 87) 

'. 

' 

69 

Research,  Development,  and  Demonstration  Expend  (1 88) 

70 

Unamortized  Loss  on  Reacquired  Debt  (1 89) 

71 

Accumulated  Deferred  Income  Taxes  (190) 

234-235 

72 

Unrecovered  Purchased  Gas  Costs  (191) 

73 

TOTAL  Deferred  Debits  (ToUl  of  lines  59  thru  72) 

74 

TOTAL  Assets  and  Other  Debits  (ToUl  of  Hnes  10-15, 25, 57 
and  73) 

FERC  FOi 

«IN0.2(12-«1) 
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Name  of  Respondent 

This  Report  is: 
D    An  Original 
D   A  Resubmission 

D..  of  Report 
(M    Da.  Yr) 

Year  of  Report 
Dec  31, 

COMPARATIVE  BALANCE  SHEET  (LIABILITIES  AND  OTHER  CREDITS) 

Line 
No. 

Title  of  Account 
(a) 

Reference 
Page 
Number 

(b) 

Balance  at  End 

of  Current  Year 

(In  dollars) 

(c) 

Balance  at  End 
•    of  Previous  Year 
(in  dollars) 
(d) 

i      • 

PROPRIETARY  CAPITAL 

^^^^^^^^^^^^^M 

2    - 

Common  Stock  Issued  (201) 

250-251 

3 

Preferred  Stock  Issued  (204) 

250-251 

■    4 

Capital  Stock  Subscribed  (202, 205) 

252 

5 

Stock  Uabiiity  for  Conversion  (203. 206) 

252 

6 

Premium  on  Capital  Stock  (207) 

252 

7 

Otiier  Paid-in  Capital  (208-211, 

253 

8 

Installments  Received  on  CapiUI  Stock  (212) 

252 

9 

(Less)  Discount  on  Capital  Stock  (213) 

254 

10 

(Less)  Capital  Stock  Ej^ense  (214) 

254 

11 

Retained  Earnings  (215, 215 1. 216) 

118-119 

- 

12 

Unappropriated  Undistributed  Subsidiary  Earnings  (216  1) 

118-119 

13 

(Less)  Reacquired  Capital  Stock  (2l7) 

250-251 

14 

Accumulated  Other  Comprehensive  Income  (219) 

117 

15 

TOTAL  Proprietary  Capital  (Total  of  Une  2  thru  14) 

16 

LONG  TERM  DEBT 

^^^^^■^^^^■^^^^ 

17 

Bonds  (221) 

256-257 

18 

(Less)  Reacquired  Bonds  (222) 

256-257 

19 

Advances  from  Associated  Companies  (223) 

256-257 

20 

Other  Long-Tenn  Debt  (224) 

256-257 

21 

Unamortized  Premium  on  Long-Tenn  Debt  (225) 

258-259 

22 

(Less)  Unamortized  Discount  on  Long-Temd  Debt-Dr  (226) 

258-259 

23 

(Less)  Current  Portion  of  Long-Term  Debt 

24 

TOTAL  Long-Term  Debt  fl  otal  of  lines  17  thru  23) 

25 

OTHER  NONCURRENT  LIABILITIES 

^^^^^^^^^^■^^^ 

26 

Obligations  Under  Capital  Leases  -  Noncunent  (227) 

27 

Accumulated  Proviskm  for  Property  Insurance  (228  1) 

28 

Accumulated  Proviswn  for  Injuries  and  Damages  (228  2) 

29 

Accumulated  Provision  for  Pensk>ns  and  Benefits  (228  3) 

30 

Accunuilated  Miscellaneous  Operating  Provision  (228  4)  ■ 

31 

Accumulated  Provision  for  Rate  Refunds  (229) 

32 

TOTAL  Ottwr  Nonnirrent  Liabilities  (total  of  lines  26  thni 
31) 
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Name  of  Respondent 

ThisFteportis: 
D    An  Original 
D   A  Resubmission 

Date  of  Report 
(Mo  Da,Yf) 

Year  of  Report 
Dec  31. 

COMPARATIVE  BALANCE  SHEET  (LIABILITIES  AND  OTHER  CREDITS)  (Continued)                                                        j 

Line 
No 

Title  of  Account 
(a) 

Reference 
Page 
Numt>er 

(b) 

Balance  at  End 

of  Current  Year 

(indolars) 

(c) 

Balance  at  End 

of  Previous  Year 

(in  dollars) 

(d) 

'         33 

CURRENT  AND  ACCRUED  LIABILITIES 

^^H^^^^^^H^^^ 

34 

Current  Portion  of  Long-Term  Debt 

1          ^ 

Notes  Payable  (231) 

•          36 

Accoui«ts  Payable  (232) 

i          37 

Notes  Payable  to  Associated  Companies  (233) 

1          38 

Accounts  PayaWe  to  Associate  •  Companies  (234) 

\         39 

Customer  Deposits  (235) 

1          40 

Taxes  Accrued  (236) 

262-263 

41 

Interest  Accrued  (237) 

42 

OrAlends  Declared  (238) 

43 

Matured-Long-Temi  Debt  (239) 

44 

Matured  Interest  (240) 

45 

Tax  Collections  Payable  (241) 

46 

Miscellaneous  Current  and  Accrued  Liabilities  (242) 

268 

47 

Obligations  Under  Capital  Le.,st    -  Current  (243) 

48 

Derivative  Instrument  Liabilities  (244) 

49 

Derivative  Instrument  Liabilities  -  Hedges  (245) 

50 

TOTAL  Current  and  Accrued  Liabilities  (Total  of  lines  34  thru 
49) 

51 

DEFERRED  CREDITS 

52 

Customer  Advances  for  Construction  (252) 

53 

Accumulated  Oefcned  Investment  Tax  Credits  (255) 

54 

Deferred  Gains  from  Dispot,ition  of  Utility  Plant  (256) 

55 

other  Deferred  Credits  (253) 

269 

*       56 

Ottwr  Regulatory  Liabilities  (254) 

278 

57 

Unamortizad  Gain  on  Reaoquir«d  Debt  (257) 

260 

58 

Accumuialed  Deferred  Income  Taxes  (281-283) 

59 

TOTAL  Oefened  Credits  (Total  of  lines  52  thnj  58) 

60 

TOTAL  Liabilities  and  Other  Credits  (ToUl  of  lines  15.  24,  32. 
50.  and  59) 

, 

- 

' 

* 

• 
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Name  of  Respondent  - 


This  Report  is: 

(1)  D  An  Original 

(2)  D  A  Resubmission 


Dat  of  Report 
(Mo  Da.  VJT 


Year  of  Report 


Dec  31.. 


SI  ATFMENT  OF  COMPREHENSIVE  INCOME  AND  HEDGING  ACTIVITIES 


1  Report  in  columns  (b)  and  (c)  the  amounts  of  other  comprehensive  income  items  listed  below  in  colunm  (a). 

2.  Report  amounts  related  to  categories  of  other  comprehensive  income  on  a  net-of-tax  basis,  vhere  appropriate. 

and  report  the  related  tax  eneas  allocated  to  eacn  category  in  a  footnote. 

3.  Report  in  a  footnote,  the  accumulated  other  comprehensive  income  balances  at  year  end.  by  category. 

4.  Report  in  a  footnote,  the  fair  value  hedge  balances  at  year  end,  by  category. 


Foreign  Currency  hedges 


19 


20 


21 


22 


Other  cash  flow  hedges 


23 


24 


25 


26 


27 


28 


2d 


30 


Total  Categories  of  Other  Comptehensive  Income  (Knes  3  ttwough 


Comprehensive  Income  (line  1  plus  line  27) 


31 


FERC  FORM  NO.  2  (NEW  12-01) 
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Name  of  Respondent 


This  Report  is: 
D   An  Original 
O   A  Resubmission 


Date  of  Report 
(Mo.  Da.  Yr) 


Year  of 
Report 


Dec  31. 


LIST  OF  SCHEDULES  (Natural  Gas  Company) 


Enter  m  column  (d)  ttie  terms  "none."  "not  appNcatile,"  or  "NA"  as  appropriate,  where  no  information  or  amounts  have  been  reported  for 
certain  pages  Omit  pages  where  the  responses  are  "none,"  "not  appncabte.  or  NA  


Line 
No 


8 
9 
10 
11 
12 


13 
14 


15 
16 


17 
18 
19 


Title  of  Schedule 


(a) 


GENERAL  CORf»ORATE  INFORMATION  AND  FINANCIAL  STATEMENTS 

Security  Hoiden  and  Voting  Powers 

Comparative  Balance  Sheet 

Statameni  of  Income  (or  the  Year 

Statement  of  Compiehensiye  Income  and  Hedging  Activities 

Statement  of  Retainad  L-arnings  for  the  Year 

Statements  of  Cash  Flows 

Notes  to  Financial  Statements 


BALANCE  SHEET  SUPPORTING  SCHEDULES 
(Assets  and  Other  Debits) 


Gas  Plant  In  Service 

General  tnfomstion  on  Plant  and  Operations 

Gas  Property  and  Capacity  Leased  From  and  to  Others 

Accumulated  Provision  for  depreciation  of  Gas  UtWty  Plant 

Other  Regulatory  Assets  -  Gas 

BALANCE  f  H  ll.r  SUPPORTING  SCHEDULES 
(Liabilities  and  Other  Credits) 

Capital  Stock  and  Long-Temi  Debt  Data 
Other  Regulatory  Liabilities 

INCOME  ACCOUNT  SUPPORTING  SCHEDULES 

Gas  Operating  Revenues 

Gas  Operation  and  Maintenance  Expenses 

I        GA!>  PLANT  STATISTICAL  DATA 

Gas  Account-Natural  Gas 
Footnote  Reference 
Footnote  Text 


Reference 
Page  No 

(b) 


10> 
110-lli 
114-11f 

117 
118-11( 
120-12. 

122 


204-209 

211 
212-2n 

219 

232 


250 
278 


300-301 
317-326 


Date  Revised 


(c) 


Remarks 


(d) 


520 
551 
552 
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Name  of  Respondent 

This  Report  is: 
O   An  Original 
D   A  Resubmisskwi 

Dc* 

e  of  Report 
.  Da.  YD 

Year  of  Report 
Dec  31. 

COMPARATIVE  BALANCE  SHEET  (ASSETS  AND  OTHER  DEBITS)  vConlinued) 

Line 
No. 

Title  of  Account 
(a) 

Reference            Balance  at  End 
Page                of  Current  Year 
Number         '         (in  dollars) 
(b)             1               (c) 

Balance  at  End 

of  Previous  Year 

(in  dollars) 

(d) 

44 

Allowances  (158  land  158  2) 

1 

45 

(Less)  Noncurrent  Portion  of  Allowances 

46 

Stores  Expenses  Undistributed  (163) 

47 

Gas  Stored  Underground  -  Current  (164  1) 

220 

48 

Liquefied  Natural  Gas  stored  and  Held  for  Processing  (164  2  thru 
164  3) 

220 

1 

49 

Prepayments  (165) 

230 

1 

50 

Advances  for  Gas  (166  and  167) 

51 

Interest  and  Dividends  Receivable  «171) 

52 

Rents  Receivable  (172) 

53 

Accrued  Utility  Revenues  (173) 

54 

Miscellaneous  Current  and  Accrued  Assets  (174) 

55 

Derivative  Instrument  Assets  (175) 

56 

Derivative  Instrument  Assets  -  Hedges  (176) 

57 

TOTAL  Cunent  and  Accrued  Assets  (Total  of  Hnes  27  thru  56) 

58 

DEFERRED  DEBITS 



59 

Unamortized  Debt  Expense  (181) 

1 

60 

Extraordinary  Property  Losses  (182  1) 

230 

• 

61 

Unrecovered  Plant  and  Regulatory  Study  Costs  (182  2) 

230 

62 

Other  Regulatory  Assets  (182  3) 

232 

63 

Preliminary  Survey  and  Investigation  Charges  (Electric )  (183) 

64 

Preliminary  Survey  and  Investigation  Charges  (Gas)  (183  1  and 
1832)                         . 

65 

Clearing  Accounts  (184) 

66 

Temporary  Facilities  (185) 

67 

Misceltaneous  Deferred  Debits  {'»j) 

233 

68 

Deferred  Losses  from  Dispositron  of  Utility  Plant  (187) 

69 

Research.  Oevekjpment.  and  Demonstration  Expend  (188) 

70 

Unamortized  Loss  on  Reacquired  Debt  (1 89) 

71 

Accumulated  Deferred  Inoonoe  Taxes  (190) 

234-235 

72 

Unrecovered  Purchased  Gas  Costs  (191) 

1 

4.. 

73 

TOTAL  Deferred  Debits  aotal  of  lines  59  thru  72) 

74 

TOTAL  Assets  and  Other  Debits  (Total  of  Unes  10-15. 25.  57  and 
73) 

J 

■ 
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FERC  FORM  NO.  2A  (12-01)  ^ 


112 


Name  of  Respondent 

This  Report  is: 
a  AnOrioinal 
D  A  Resubmission 

Date'of  Report 

Year  of  Report 
Dec  31. 

COMPARATIVE  BALANCE  SHEET  (UABILITIES  AND  OTHER  CREDITS) 

Line 
No. 

TMe  of  Account 
(•) 

Reference 

Page 

Number 

(b) 

of  Current  Year 

(indolars) 

(c) 

Balance  at  End 

of  Previous  Year 

Cndolars) 

1 

PROPRIETARY  CAPITAL 

^^^^^^^^^^^^M 

2 

Common  Stock  Issued  (201) 

250-251 

3 

Praferrad  Stock  Issued  (204) 

250-251 

4 

Capital  Stock  Subscribed  (202, 205) 

252 

1 

5 

Stock  UabiNy  for  Converston  (203. 206) 

252 

1 

6 

Premium  on  Capital  Stock  (207) 

252 

7 

Other  Paid-in  Capital  ^08-211)  '■'■ 

253 

- 

8 

InstaHments  Received  on  Capital  Slock  (212) 

252 

9 

(Le«g  Discount  on  Capital  Stock  (213) 

254 

1 

10 

(Less)  Captal  Oock  Bqpense  (214) 

254 

1 

1 

11 

Retained  Earnings  (21S.  215 1. 216) 

118-119 

12. 

Unappropriated  Undistributed  Subsidiary  Earnings  (216 1 ) 

118-119 

13 

(Less)  Reacquired  Capital  Stock  (217) 

250-251 

14 

Accumulated  Ottter  Comprehensive  Income  (219) 

117 

15 

TOTAL  Proprietary  Capital  (Total  of  ine  2  thni  14) 

16 

LONG  TERM  DEBT 

^^^^^^^^^^^^H 

17 

Bonds  (221) 

256-257 

18 

(Less)  Reacquired  Bonds  (222) 

256-257 

19 

Advances  from  Associated  Companies  (223) 

256-257 

20 

Other  Long-Term  Debt  (224) 

256-257 

1 

21 

Unamortized  Premium  on  Long-Term  Debt  (225) 

258-259 

) 

22 

(Less)  Unamortized  Discount  on  Long-Term  Debt-Dr  (226) 

25^^259 

• 

23 

(Less)  Cuneni  Portion  of  Long-Teim  Debt 

1 

24 

TOTAL  Long-Twm  D«M  (Total  of  Ine*  17  thru  23) 

1 

25 

OnCR  NONCURRENT  UABILmES 

j^^^^^^^^B^^^H 

26 

Obigatkms  Under  Capital  Leases  -  Noncurrent  (227) 

27 

Accumutaled  Provision  for  Property  Insurance  (228 1) 

28 

Accumulated  Provision  for  Injuries  and  Damages  (228  2) 

29 

Accumulated  Provision  for  PenskMis  and  Benefits  (228  3) 

30 

Accumulated  Misoelaneous  Operating  Provision  (228  4) 

31 

AccumuMed  Provision  for  Rata  RefOnds  (229) 

1 
• 

32 

TOTAL  Other  Noncurrent  Liabilies  (total  of  Ines  26  thru  31) 

1 
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Name  of  Respondent 

This  Report  is: 
a  AnbrigMI 
a  A  Resubmission 

U-'jaofftepOrt 
«  0,  D».W 

Yew  of  Report 
Dec  31. 

COMPARATIVE  BALANCE  SHEET  (LIABILITIES  AND  OTHER  CREDITS)  (Continued)                                                      | 

Line 
No. 

THe  of  Account 
(a) 

Reference           Balance  at  End 
Page                of  Current  Year 
Number                 (in  doltais) 

(b)           ^^^^^^^ 

Balance  at  End 

of  Previous  Year 

(indolais) 

W 

33 

CURRENT  AND  ACCRUED  UABIUTIES 

I^^^^^^^^^^^^H 

34 

Currant  Portnn  of  Long-Term  Debt 

35 

Notes  Payabte  (231) 

36 

Accounts  Payable  <232) 

37 

Notes  Payable  to  Assodatod  Companies  (233) 

38 

Acoounta  Payabte  to  Assodatad  Companies  (234) 

) 

30 

CMtonwrOapoaas(239 

' 

40 

Ta»s  Aocnwd  (236) 

262-263 

41 

Interest  Accrued  ^37) 

« 

Dividand»DadateU(23a) 

43 

Matured  Long-Tenn  Debt  (239) 

44 

Matured  Interest  (240) 

45 

Tax  Co8e«tions  PayMe  (241) 

46 

lAsoelaneous  Cwrent  and  Aocnied  Liabiities  (242) 

268 

47 

Obigalkins  Under  Cap«al  Leases  -  Cunent  (243) 

48 

Derivative  totstniment  Liabiit«8.(244) 

49 

Derivative  InstramentLiabiKes  -  Hedges  (245) 

t 
1 

SO 

TOTAL  Cunent  and  Aocraed  Uabtties  (Total  of  lines  34  ttmi 
49) 

1 

51 

DEFERRED  CREDITS 

^^^^^^^^^^^^^^^^^^^^^^^1 

52 

Customer  Advances  for  Conatniction  (252) 

S3 

Accumulated  Dafcned  Investment  Tax  Credits  (255) 

54 

Dafentad  Gains  Cram  Disposlion  of  UUHy  Ptant  (256) 

55 

OOwr  Dafenwl  Cradto  (253) 

269 

56 

Other  Ragutatofy  UabHtoa  (254) 

278 

57 

Unamortized  Gain  pn  Raaoqumd  Debt  (257) 

260 

58 

59 

TOTAL  Defenwl  Credits  (Total  of  Rnes  52  thni  58) 

60 

TOTAL  UabMtes  and  Other  Credits  (Total  of  lines  15. 24. 32, 
50.  and  59) 

*                 ■ 

FERC  FORM  NO.  2A  (12-01) 
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Appendix  A  Proposed  Revised  Schedules  for  FERC  Fonns  1, 1-F  Ti,  2-A,  and  6         -22- 


Name  of  Respondent 


This  Report  is: 
""  DAnOrigii 

a  A  Resubmission 


fij  DAnjDriginal 


Date  cf  Report 
(Mo.  Ja.  Yr) 


Year  of  Report 
Dec  31 


STATEMENT  OF  COMPREHENSIVE  INCOME  AND  HEDGING  ACTMTIES 


1  Report  in  cohiinnsCb)  and  (c)lheaiTK)unts  of  other  comprehensive  incameilenw  feted  betow  in  colunmC^^^ 

2  Report  amounts  related  to  categories  of  oUw:  comprehensive  income  on  a  net-of4ax  basis,  iwhere  appropnate.  and  report  the 
lelatedtax  effects  allocated  to  ead)  category  in  a  footnote 

3.  Ftepcrt  in  a  footnote,  the  accumulated  other  comprehensive  income  balances  at  year  end.  by  category. 

4.  Report  in  a  footnote,  the  fair  value  hedge  balances  at  year  end.  by  category. 

Line 
No. 

Hem 
(a) 

Total 

Current  Year 

(In  doSars) 

(b) 

Total 

Prior  Year 

(in  dollars) 

(c) 

1 

Net  Income  (Carried  fonwant  from  page  1 16.  Une  63 ) 

2 

CATEGORIES  OF  OTHER  COMPREHENSIVE  INCOME                                                              ^^^H^^^^^^^H^^^^ 

3 

Unrealized  gains  and  losses  un  available-for-sale  type  securities                                              ! 

4 

Minimum  pension  KabiMy  adjustment  (net  amount)                                                                 | 

S 

Cash  Flow  Hedge  Components                                                                                            ^^^^^^^^^^^^^^^H^^^^H 

6 

Foreign  currency  hedges 

7 

Other  cesh  flow  hedges 

8 

9 

10 

11 

12 

13 

14 

15 

RECLASSIFICATION  ADJUSTMENTS                                                                                          ^^^H^^^^^^^^^^^M 

16 

Unrealized  gains  and  losses  on  avaiiable-for-sale  type  securities                                                                                     | 

.         1' 

;         18 

Foreign  currency  hedges 

19 

Other  cesh  flow  hedges 

20 

21 

22 

1 

'        23 

1 

24 

- 

25 

1 

26 

1 

27 

Total  Categories  of  Other  Comprehensive  Income  (Rnes  3  through  26) 

27 

Comprettensive  Income  (Kne  1  plus  Nrte  27) 

28 

29 

31 

FERC  FORM  NO.  2-A  (12-01) 
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Appendix  A  Proposed  Revised  Schedules  for  FERC  Forms  1 , 1  -F,  2, 2-A,  and  6         -23- 


Name  of  Respondent 


This  Report  Is: 

(1)  D  An  Original 

(2)  O  A  Resubmission 


Date  of  Repc 
(Mo.  Da.  Yr) 


Year  of  Report 
Dec.  31.20 


LIST  OF  SCHEDULES 


Enter  in  column  (d)  the  terms  "none,"  "not  applicable,"  or  "NA,"  as  appropriate,  where  no  information  or  an'ounts  ham 
been  reported  for  certain  pages.  Omit  pages  where  the  responses  are  none,"  "not  applicable."  or  "NA. 


Title  of  Scnedule 


(a) 


GENERAL  CORPORATE  INFORMATION  AND 
FINANCIAL  STATEMENTS 


General  Information    

Control  Over  Respondent 

Companies  Controlled  by  Respondent  

Principal  General  Officers 

Directors ... 

Important  Changes  During  the  Year  

Comparative  Balance  Sheet  Statement   

Income  Statement 

Statement  of  Comprehensive  Income  and  Hedging  Activities 

Appropriated  Retained  Income  

Unappropriated  Retained  Inconw  Statement 

Dividend  Appropriations  of  Retained  Income    

Statement  of  Cash  Flows  

Notes  to  Financial  Statements   


BALANCE  SHEET  SUPPORTING  SCHEDULES 
(Assets  and  Other  Debts) 


Receivables  From  Affiliated  Companies 

General  Instructions  Conceming  Schedules  202  thru  205 

Investments  in  Affiliated  Companies 

Investments  in  Common  Stows  of  Affiliated  Companies   

Companies  Controlled  Directly  by  Respondent  Other  Than  Through 

Title  to  Securities   

Instructions  for  Schedules  212  Thru  217 

Carrier  Property : 

Undivided  Joint  Interest  Property   

Accrued  Depreciation-Carrier  Property 

Accrued  Depreciation-Undivided  Joint  Interest  Property 

Amortization  Base  and  Reserve  

Noncamer  Property 

Other  Deferred  Charges 


BALANCE  SHEET  SUPPORTING  SCHEDULES 
(Liabilities  and  Other  Credits) 


Payables  to  Affiliated  Companies 

Long-Term  Debt  

Anawsis  of  Federal  Income  and  Other  Taxes  Deferred 

Capital  Stock 

Capital  Stock  Changes  During  the  Year 

Additional  Paid-in  Capital   


Reference 
Page  No. 

(b) 


101 

102 

103 

104 

105 
108-109 
110-113 

114 

115 

118 

119 

119 
120-121 
122-123 


225 
226-227 
230-231 
250-251 
252-253 

254 


Date 
Revised 

(c) 


ED  12-91 
REV  12-95 
NEW  12-35 

ED  12-91 
REV  12-95 
REV  12-95 
REV  12-01 

ED  12-96 
NEW  12-01 
REV  12-95 
REV  12-95 
REV  12-95 
REV  12-95 
REV  12-95 


200 

REV  12-00 

201 

REV  12-95 

202-203 

ED  12-91 

204-205 

ED  12-91 

204-205 

ED  12-91 

211 

REV  12-00 

212-213 

REV  12-00 

214-215 

REV  12-00 

216 

REV  12-00 

217 

REV  12-00 

218-219 

REV  12-95 

220 

REV  12-00 

221 

REV  12-00 

REV  12-00 
ED  12-00 
REV  12-00 
REV  12-95 
ED  12-91 
ED  12-87 


Remar 

ks 


(d) 


FERC  FORM  NO.  6  (REV.  12-01) 


Page  2 


PaHopal  B0oist(>r  /  Vn]    R7    Nn    .^i /Tiipsrlav.  Taniiarv  R.  2002  /  PTYinnsRcl  Ruins 


1083 


1062 


Federal  Register / Vol.  67,  No.  5 /Tuesday,  January  8,  2002 /Proposed  Rules 


Name  of 

Appendix  A 

Proposed  Revised  Schedules  for  FERC  Forms  1 

1, 1-F,  2, 2-A,  and  6 

-24- 

Respondent 

This  Report  Is: 

(1)  D  An  Original 

(2)  Q  A  Resubmission 

P^K^fT 

Year  of  Report 
Dec.  31, 20 

COMPARATIVE  BALANCE  SHEET  STATEMENT  -  ASSETS 

For   instructions   covering   this   sctiedule,    see   the   text   and    instructions   pertaining    tc    Balance   Sheet   Accounts   in   the 
USofA.  The  entries                                                                                                                                                                                  * 
in  this  lialance  sheet  should  be  consistent  with  those  in  the  supporting  schedules  on  the  pages  irCicated. 

Line 
No. 

Item 

• 

(a) 

Reference 
Page  No. 

(b) 

Balance  at  End 

of  Current 

Year 

(In  dollars) 

(c) 

Bal|nceat 

of  Previous 
Year 

(In  dollars) 

(d) 

CURRENT  ASSETS 

1      1 

Cash  (10) 

r^~ 

Special  Deposits  (10-5) 

\-r- 

Temporary  Investments  (11) 

1      4 

Notes  Receivat>le  (12) 

1      5 

Receivables  from  Affiliated  Companies  (13) 

200 

!      6 

Accounts  Receivable  (14) 

i        7 

Accumulated  Provision  For  Uncollectible  Accounts  (14-5) 

8 

Interest  and  Dividends  Receivable  (15) 

9 

Oil  Inventory  (16) 

' 

10 

Material  and  Supplies  (17) 

11 

Prepayment  (18) 

12 

Other  Current  Assets  (19) 

13 

Deferred  Income  Tax  Assets  (19-5) 

230-231 

14 

TOTAL  Current  Assets  (Total  of  lines  1  thru  13) 

INVESTMENTS  AND  SPECIAL  FUNDS 

Investments  in  Affiliated  Companies  (20): 

15 

Stocks 

202-203 

16 

Bonds 

202-203 

17 

Other  Secured  Obligations 

202-203 

18 

Unsecured  Notes 

202-203 

19 

Investment  Advances 

202-203 

20 

_Q     Undistributed  Eamings  from  Certain  Invest,  in  Acct. 

204 

Other  Investments  (21): 

21 

Stocks 

22 

Bonds 

23 

Other  Secured  Obligations 

24 

Unsecured  Notes 

25 

Investment  Advances 

26 

Sinking  and  Other  Funds  (22) 

27. 

thru  iK*^'^'-  *'w®**'"«"*  3nd  Special  Funds  (Total  lines  15 

■■. 

FERC  FORM  NO.  6  (REV.  12-01) 
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Appendix  A  Proposed  Revised  Schedules  for  FERC  Forms  1,  1-F,  2,  2-A,  and  6 

-25- 

Name  of  Respondent 

1 
1 

This  Report  Is: 

(1)  a  An  Original 

(2)  Q  A  Resubmission 

Date  of  Report 
(Mo.  Da.  Yr) 

Year  of  Report 
Dec.31,20_ 

COMPARATIVE  BALANCE  SHEET  STATEMENT  •  ASSETS  (Continued) 

1 .)     For  instructions  covering  this  schedule,  see  the  text                    2.)    On  line  30.  include  dep.  eciation  applicable  to 
and                                                                                                     investment 
instructions  pertaining  to  Balance  Sheet  Accounts                               in  property, 
in  the 
1          USofA.  The  entries  in  this  balance  sheet  shodd  be 
;          consistent  with  those  in  the  supporting  schedules 
1          on  the  pages  indicated. 

Line 
No. 

Item 

Reference 
Page  No. 

(k) 

Balance  at  End 
of  Current 

Year 

(In  dollars) 

(c) 

Balance  at  End 
of  Previous 

Year 

(In  dollars) 

(d) 

1 

TANGIBLE  PROPERTY 

;  28 

Carrier  Property  (30) 

212-215 

■     29 

(Less)  Accrued  Depreciation  -  Carrier  Property  (31) 

216-217 

30 

(Less)  Accrued  Amortiz«iiioi.  -  Carrier  Property  (32) 

218-219 

31 

Net  Carrier  Property  (Line  28  less  29  and  30) 

32 

Operating  Oil  Supply  (33) 

33 

Noncarrier  Property  (34) 

220 

34 

Less  Accrued  Depreciation  -  Noncarrier  Property 

35 

Net  Noncarrier  Property  (Line  35  less  36) 

36 

TOTAL  Tangible  Property  (Total  of  lines  31,  32  and  35) 

.  OTHER  ASSETS  AtlD  DEFERRED  CHARGES 

37 

Organization  Costs  and  Other  Intangibles  (40) 

38 

(Less )  Accrued  Amortization  of  Intangibles  (41) 

39 

Reserved 

40 

Miscellaneous  Other  Assets  (43) 

41 

Other  Deferred  Charges  (44) 

221 

42 

Acojmulated  Deferred  Income  Tax  Assets  (45) 

230-231 

43 

Derivative  Instrument  Assets  (46) 

44 

Derivative  Instrument  Assets  -H««lges(47) 

45 

TOTAL  Other  Assets  and  Deferred  Charges  (37  thni 
44) 

46 

TOTAL  Assets  aotal  of  lines  14.  27.  36  and  45) 

FERC  FORM  NO.  6  (REV.  12-01) 


Page  111 


FiulAral  Booishir/Vnl    R7    NJn    .<;  /  Tiin.<:Hav    Taniiarv  8.  2002  /  Prnnnsftd  Rules 


1065 


1064 


Federal  Register /Vol.  67,  No.  5 /Tuesday,  January  8.  2002  /  Proposed  Rules 


Appendix  A  Proposed  Revised  Schedules  for  FERC  Forms  ] 

1, 1-F  2,2-A,and6 

»            -26- 

!  Name  of  Respondent 

This  Report  Is: 

(1)  D  An  Original 

(2)  Q  A  Resubmission 

Date  (if  Report 
(Mo,  Da.  Yr) 

Year  of  Report 
Dec.  31, 20 

COMPARATIVE  BALANCE  SHEET  STATEMENT  -  LIABILITIES  (Continued) 

For  instructions  covering  this  schedule,  see  the  text  and  instmctions  pertaining  to  Balance  Sheet  Accounts  m  the  USofA.  The  entnes 
in  this  iMlance  sheet  should  be  consistent  with  those  in  the  supporting  schedules  on  the  pages  indicated. 

Line 
No. 

Mem 

(a) 

Reference 
Page  No. 

(b) 

Balance  at  End 

of  Current  Year 

(In  dollars) 

(c) 

Batance  at  End 

of  Previous  Year 

(In  dollars) 

(d) 

CURRENT  UABtLITIES 

47 

Notes  Payable  (50) 

.      48 

Payables  to  AfNiaied  Companies  (51) 

49 

Accounts  Payable  (52) 

.      SO 

Salaries  and  Wages  Payable  (53) 

51 

Interest  Payable  (54) 

52 

Dividends  Payable  (55) 

53 

Taxes  Payable  (56) 

54 

Long  -  Term  Debt  -  Payable  Within  One  Year  (57) 

226-227 

■ 

55 

Other  Current  Liabilities  (58)   ' 

56 

Deferred  Income  Tax  Liabilities  (59) 

230-231 

57 

TOTAL  Current  Liabilities  (Total  of»tes  47  thni  56) 

NONCURRENT  UABIUTIES 

58 

Long-Term  Debt  -  Payable  After  One  Year  (60) 

226-227 

59 

Unamortized  Premium  on  Long-Term  Debt  (61) 

60 

(Less)  Unamortized  Discount  on  Long-Temi  Debt-Dr.  (62) 

61 

Other  Noncurrent  Liabilities  (63) 

62 

Accumulated  Deferred  Income  Tax  Liabilities  (64) 

230-231 

63 

Derivative  Instrument  Liabilities  (65) 

64 

Derivative  Instnmient  Liabilities  -  Hedges  (66) 

65 
66 

TOTAL  Noncurreru  uaowues  ( /  oiai  or  unes  oo  mm  o#y 
TOTAL  Liabilities  (Total  oflmes  57  and  65; 

STOCKHOLDERS*  EQUITY 

67 

Capital  Stock  (70) 

250-251 

68 

Premiums  on  Capital  Stock  (71) 

69 

Capital  Stock  Subscnptions  (72) 

70 

Additional  Paid-in  Capital  (73) 

254 

71 

Appropriated  Retained  Income  (74) 

118 

72 

Unappropriated  Retained  Income  (75) 

119 

73 

(Less)  Treasury  Stock  (76) 

74 

Accumulated  Other  Comprehensive  Income  (77) 

115 

75 

TOTAL  Stockholders'  Equity  (Total  of  Unes  67  thnj  74) 

76 

TOTAL  Liabilities  and  Stockholders'  Equity 
aotal  of  lines  66  and  75) 

=ERC  FORM  NO.  6  (REV.  12-01) 
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Appendix  A  Proposed  Revised  Schedules  for  FERC  Forms  1, 1-F.  2, 2-A,  and6         -27- 


Name  of  Respondent 


This  Report  is: 

(1)  a  An  Original 

(2)  D  A  Resubmission 


Date  of  Report 
(Mo.  Da.  Yr) 


Year  of  Report 
Dec31. 


STATEMENT  OF  COMPREHENSIVE  INCOME  AND  HEDGING  ACTIVITIES 


1  Report  in  columns  (b)  and  (c)  the  amounts  of  Other  Comprehensive  Income  items  listed  below  in  column  (a) 

2.  Report  amounts  related  to  categories  of  other  comprehensive  income  on  a  net-of-tax  basis,  where  appropriate, 
and  report  the  related  tax  effects  allocated  to  each  category  in  a  footnote. 

3.  Report  in  a  footnote,  the  accumulated  other  comprehensive  income  balances  at  year  end,  by  ca  agoiy. 
'  4.  Report  in  a  footnote,  the  fair  value  hedge  balances  at  year  end,  by  category. 

lUne 
JNo. 

( 

Item     , 
(a) 

Total 

Current  Year 

(In  dollars) 

(b) 

Total 

Prior  Year 

(In  dollars) 

(c) 

1 

Net  Inconrte  (Canied  fonward  from  page  1 14,  Line  29 ) 

2 

CATEGORIES  OF  OTHER  COMPREHENSIVE  INCOME                                                    ^^H^^^^^^l^^H 

3 

Unrealized  gains  and  tosses  on  available-fbr-sale  type  securities 

4 

Minimum  pension  liability  adjustment  (net  amount) 

5 

Cash  Flow  Hedge  Components                                                                                      ^^^H^^^^^^^^l^^^^ 

6 

Foreign  currency  hedges 

7 

Other  cash  flow  hedges 

8 

9 

1         10 

1        11 

:  -12 

1    13 

1    "** 

" 

1    1^ 

RECLASSIFICATION  ADJUSTMENTS                                                                              ^^^I^^^^^^H^^H 

1        16 

Unrealized  gains  and  k)sses  on  avaHaUe-for-sale  type  securities                                      |                            |                            | 

17 

Cash  Flow  Hedge  Components                                                                              ..^^^^^^^^^^^^^^^^^^^ 

18 

Foreign  currency  hedges 

19 

Other  cash  flow  hedges 

20 

21 

22 

23 

24 

25 

26 

27 

Total  Categories  of  Other  Comprehensive  Income  0>nes  3  through  26) 

28 

Comprehensive  Income  (line  1  plus  tine  27) 

29 

30 

31 

FERC  FORM  NO.  6  (NEW  12-01) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  8, 
2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Poly  (vinyl  pymilidone),  etc. 
Correction;  published  10- 
10-01 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 
Fami  income  averaging; 
published  1-8-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Califomia  Prune/Plum  (tree 
Removal)  Diversion 
Program;  implementation; 
comments  due  by  1-16-02; 
published  12-17-01  [FR  01- 
31038] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries- 
Northeast  Multispecies 
Fishing  Capacity 
Reduction  Program; 
comments  due  by  1-18- 
02;  published  12-19-01 
(FR  oi-31262] 
COMMODITY  FUTURES 
TRADING  COMMISSION 
Security  futures  products: 
Large  trader  reports; 
reporting  levels; 
comments  due  by  1-14- 
02;  published  12-13^)1 
[FR  01-30812] 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Retired  and  Senior  Volunteer 
Program;  amendments; 
comments  due  by  1-14-02; 
published  11-13-01  [FR  01- 
28254] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 


Indefinite-delivery  contracts; 
progress  payment 
requests;  comments  due 
by  1-14-02;  published  11- 
14-01  [FR  01-28230] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Phosphoric  acid 
manufacturing  and 
phosphate  fertilizers 
production  plants; 
comments  due  by  1-16- 
02;  published  12-17-01 
[FR  01-31009] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Phosphoric  acid 
manufacturing  and 
phosphate  fertilizers 
production  plants; 
comments  due  by  1-16- 
02;  published  12-17-01 
[FR  01-31010] 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Nonroad  large  spartt  ignition 
engines  and  recreational 
engines  (marine  and  land- 
,t>ased);  emissions  control; 
comments  due  by  1-18- 
02;  published  12-18-01 
[FR  01-31178] 
Air  programs: 
Ambient  air  quality 
standards,  national — 
Ozone;  response  to 
remand;  comments  due 
by  1-14-02;  published 
11-14-01  [FR  01-27820] 
ENVIRONMENTAL 
f>ROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Kansas;  comments  due  by 
1-18-02;  published  12-19- 
01  [FR  01-31238] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants:  ~ 

Kansas;  comments  due  by 
1-18-02;  published  12-19- 
01  [FR  01-31239] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Wisconsin;  comments  due 
by  1-14-02;  published  12- 
14-01  [FR  01-30814] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 
States: 

Wisconsin;  comments  due 
by  1-14-02;  published  12- 
14-01  [FR  01-30815] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  1-14-02;  published 
12-13-01  [FR  01-30740] 
Water  pollution;  discharge  of 
pollutants  (NPDES): 
Concentrated  animal  feeding 
operations;  permit 
regulation  and  effluent 
limitations  guidelines  and 
standards;  data 
availability;  comments  due 
by  1-15-02;  published  11- 
21-01  [FR  01-28738] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Califomia;  comments  due  by 

1-14-02;  published  12-10- 

01  [FR  01-30387] 
Television  stations;  table  of 
assigrvnents: 
Utah  and  Nevada; 

comments  due  by  1-14- 

02;  published  12-18-01 

[FR  01-31187] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Indefinite-delivery  contracts; 
progress  payment 
requests;  comments  due 
by  1-14-02;  "published  11- 
14-01  [FR  01-28230] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Risk-based  capital: 
Counterparty  haircuts, 
multifamily  loans,  and 
refunding;  technical 
amendments  and 
corrections;  comments 
due  by  1-17-02;  published 
12-18-01  [FR  01-30898] 

INTERIOR  DEPARTMENT 
Hsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
La  Graciosa  thistle,  etc.; 
comments  due  by  1-14- 
02;  published  11-15-01 
[FR  01-28041] 
Santa  Cruz  tarplant; 
comments  due  by  1-14- 


02;  published  11-15-01 

[FR  01-28040] 
Pygmy  rabbit;  Columbia 
Basin  distinct  population 
segnr>ent;  comntents  due 
by  1-14-02;  published  11- 
30-01  [FR  01-29612] 

INTERIOR  DEPARTMENT 
National  Park  Service 

Worid  Heritage  Convention; 
comments  due  t)y  1-18-02; 
published  11-19-01  [FR  01- 
28256] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Aliens- 
Continued  detention  of 
aliens  subject  to 
removal  orders; 
comments  due  by  1-14- 
02;  published  11-14-01 
[FR  01-28369] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 

Scientific  and  technical 
reports;  comments  due  by 
1-14-02;  published  11-14- 
01  [FR  01-28242] 
Federal  Acquisition  Regulation 

(FAR): 

Indefinite-delivery  contracts; 
progress  payment 
requests;  comments  due 
by  1-14-02;  published  11- 
14-01  [FR  01-28230] 

NUCLEAR  REGULATORY 
COMMISSION  . 

Rulemaking  petitions: 

National  Mining  Association; 
comments  due  by  1-16- 
02;  published  11-2-01  [FR 
01-275361 

Three  Mile  Island  Alert; 
comments  due  by  1-16- 
02;  published  11-2-01  [FR 
01-27576] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 

Actively  managed  exchange- 
traded  funds;  comments 
due  by  1-14-02;  published 
11-15-01  [FR  01-28572] 

Affliliated  companies; 
mergers;  comments  due 
by  1-18-02;  published  11- 
15-01  [FR  01-28583] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  okj  age,  survivors, 
and  disability  insurance — 
Digestive  system 
impairments;  medical 
criteria  evaluation; 
comments  due  by  1-14- 
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02;  published  11-14-01 
[FR  01-28455] 
SOCIAL  SECURITY 
ADMINISTRATION 
Social  security  benefits: 
Federal  old  age,  survivors, 
and  dis£ibility  insurance — 
Musculoskeletal  system     I 
and  related  criteria;        ! 
medical  criteria  for 
disability  determination; 
comments  due  by  1-18- 
02;  published  11-19-01 
(FR  01-28456] 
TRANSPORTATION 
DEPARTMENT 
Procedural  regulations: 
Air  Transportation  Safety 
and  Syistem  Stabilization 
Act;  air  carriers 
compensation  procedures 
Set-aside  of  compensation 
funds  for  air 
ambulances,  air  tour 
operators,  etc.; 
comments  due  by  1-16- 
02;  published  1-2-02 
[FR  01-32177] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight  , 
rules,  etc.: 

Criminal  history  records 
ctiedu;  comments  due  by 
1-17-02;  published  1-7-02 
{FR  02-00358] 


Airworthiness  directives: 
Boeing;  comments  due  by 

1-14-02;  published  11-13- 

01  [FR  01-28334] 
CFE  Co.;  comments  due  by 

1-18-02;  published  12-4- 

01  [FR  01-29947] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions— 
Canadair  Model  CL-600- 
2A12  airplanes; 
comments  due  by  1-14- 
02;  published  12-13-01 
[FR  01-30638] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  1-16-02;  published 
12-17-01  [FR  01-31000] 

TREASURY  DEPARTMENT 
Customs  Service 

Merchandise  entry: 
Single  entry  for  split 
shipments;  comments  due 
by  1-15-02;  published  11- 
16-01  [FR  01-28551] 

VETERANS  EMPLOYMENT 
AND  TRAINING  SERVICE 

Annual  report  from  Federal 
contractors;  comments  due 


by  1-18-02;  published  12- 
19-01  [FR  01-31188] 


UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  ttie  cunrent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  htip:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  tfie 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  3442/P.L.  107-106 

National  Museum  of  African 
American  IHistory  and  Culture 
Plan  for  Action  Presidential 
Commission  Act  of  2001  (Dec. 
28,  2001;  115  Stat.  1009) 


S.  1438/P.L.  107-107 

National  Defense  Authorization 
Act  for  Fiscal  Year  2002  (Dec. 
28,  2001;  115  Stat.  1012) 

H.R.  2883/P.L.  107-108 

Intelligence  Authorization  Act 
for  Fiscal  Year  2002  (Dec.  28, 
2001;  115  Stat.  1394) 

Last  List  January  3,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  httpy/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  ilstserv9listserv.gsa.gov 
with  ttie  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFR  Part  301 
[Docket  No.  01-081-t] 

Imported  Fire  Ant;  Addition  to 
Quarantined  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  and  request  for 
comments. 

SUMMARY:  We  are  amending  the 
imported  fire  ant  regulations  by 
designating  as  quarantined  areas  all  or 
portions  of  five  comities  in  Arkansas, 
three  coimties  in  Georgia,  eight  coiuities 
in  North  Carolina,  and  four  counties  in 
Teimessee.  As  a  result  of  this  action,  the 
interstate  movement  of  regulated 
articles  from  those  areas  will  be 
restricted.  Tliis  action  is  necessary  to 
prevent  the  artificial  spread  of  the 
imported  fire  ant  to  noninfested  areas  of 
the  United  States. 

DATES:  This  interim  rule  was  effective 
January  2,  2002.  We  invite  you  to 
comment  on  this  docket.  We  will 
consider  all  comments  we  receive  that 
are  postmarked,  delivered,  or  e-mailed 
by  March  11,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-081-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-081-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 


address  in  yoiu:  message  and  "Docket 
No.  01-081-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except' 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.  aphis,  usda  .gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Charles  L.  Brown,  Program  Manager, 

Invasive  Species  and  Pest  Management, 

PPQ,  APHIS,  4700  River  Road  Unit  134, 

Riverdale,  MD  20737-1236;  (301)  734- 

4838. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  imported  fire  ant  regulations 
(contained  in  7  CFR  301.81  through 
301.81-10  and  referred  to  below  as  the 
regulations)  quarantine  infested  States 
or  infested  areas  within  States  and 
restrict  the  interstate  movement  of 
regulated  articles  to  prevent  the 
artificial  spread  of  the  imported  fire  ant. 

The  imported  fire  ant,  Solenopsis 
invicta  Buren  and  Solenopsis  richteri 
Forel,  is  an  aggressive,  stinging  insect 
that,  in  large  numbers,  can  seriously 
injure  and  even  kill  livestock,  pets,  and 
humans.  The  imported  fire  ant,  which  is 
not  native  to  the  United  States,  feeds  on 
crops  and  builds  large,  hard  mounds 
that  damage  farm  and  field  machinery. 
The  regulations  are  intended  to  prevent 
the  imported  fire  ant  from  spreading 
throughout  its  ecological  range  within 
•the  coimtry. 

The  regulations  in  §  301.81-3  provide 
that  the  Administrator  of  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  will  list  as  a  quarantined  area 
each  State,  or  each  portion  of  a  State, 
that  is  infested  with  the  imported  fire 
ant.  The  Administrator  will  designate 
less  than  an  entire  State  as  a 
quarantined  area  only  under  the 
following  conditions:  (1)  The  State  has 
adopted  and  is  enforcing  restrictions  on 


the  intrastate  movement  of  the  regulated 
articles  listed  in  §  301.81-2  that  are 
equivalent  to  the  interstate  movement 
restrictions  imposed  by  the  regulations; 
and  (2)  designating  less  than  the  entire 
State  will  prevent  the  spread  of  the 
imported  fire  ant.  The  Administrator 
may  include  uninfested  acreage  within 
a  quarantined  area  due  to  its  proximity 
to  an  infestation  or  its  inseparability 
from  an  infested  locality  for  qual-antine 
purposes. 

In  §  301.81-3.  paragraph  (e)  lists 
quarantined  areas.  We  are  amending 
§301.81-3(e)by: 

•  Adding  portions  of  Faulkner  and 
Polk  Counties,  AR,  to  the  list  of 
quarantined  areas  and  changing  the 
status  of  Grant,  Hempstead,  and  Nevada 
Coimties,  AR,  from  partially  to 
completely  infested; 

•  Adding  Rabun,  Towns,  and  Union 
Counties,  GA,  to  the  list  of  quarantined 
areas  (these  three  counties  were  the  last 
remaining  uninfested  counties  in 
Georgia,  thus  the  entire  State  is  now 
designated  as  a  quarantined  area); 

•  Adding  portions  ef  Harnett, 
Hertford.  Jolmston  and  Nash  Coimties, 
NC,  and  all  of  Lee  County,  NC,  to  the 
list  of  quarantined  areas,  changing  the 
status  of  Moore  and  Sampson  Counties, 
NC,  from  partially  to  completely 
infested,  and  revising  the  quarantine 
boundaries  in  Wake  County,  NC,  to 
incorporate  additional  infested  areas; 
and 

•  Changing  the  status  of  Henderson 
County,  TN,  from  partially  to 
completely  infested  and  revising  the 
quarantine  boundaries  in  Franklin, 
Maury,  and  Moore  Counties,  TN,  to 
incorporate  additional  infested  areas. 

We  are  taking  these  actions  because 
recent  surveys  conducted  by  APHIS  and 
State  and  county  agencies  revealed  that 
the  imported  fire  ant  has  spread  to  these 
areas.  See  the  rule  portion  of  this 
document  for  specific  descriptions  of 
the  new  and  revised  Quarantined  areas. 

In  addition  to  the  cnanges  to  the 
quarantined  areas  described  above,  we 
are  correcting  the  listing  for  Hot  Spring 
County,  AR,  in  §  301.81-3(e).  That 
county  is  currently  listed  incorrectly  as 
Hot  Springs  County. 

Emergency  Action 

This  rulemaking  is  necessary  on  an 
emergency  basis  to  prevent  the  spread  of 
imported  fire  ant  into  noninfested  areas 
of  the  United  States.  Under  these 
circumstances,  the  Administrator  has 
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determined  that  prior  notice  and 
opportunity  for  public  comment  are 
contrary  to  the  public  interest  and  that 
there  is  good  cause  imder  5  U.S.C.  553 
for  makSig  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  dociunent  in  the 
Federal  Register.  The  dociunent  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amenchnents  we  are 
making  to  the  nde  as  a  result  of  the 
comments. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 

This  interim  rule  is  necessary  because 
infestations  of  imported  fire  ant  have 
been  discovered  in  additional  areas  of 
Arkansas,  Georgia,  North  Carolina,  and 
Tennessee.  This  action  will  establish 
quarantined  areas  in  10  new  counties 
and  revise  the  boimdaries  of  the 
quarantined  areas  in  10  other  counties 
in  those  States.  As  a  result  of  this  action, 
the  interstate  movement  of  regulated 
articles  from  those  areas  is  restricted. 
This  action  is  necessary  to  prevent  the 
artificial  spread  of  the  imported  fire  ant 
into  noninfested  areas  of  the  United 
States. 

The  following  analysis  addresses  the 
economic  effects  of  this  rule  and  the 
impact  on  small  entities  as  required  by 
the  Regulatory  Flexibility  Act. 

According  to  the  1997  Census  of 
Agricultine,  the  market  value  of 
agricultmal  products  sold  in  the  20 
coimties  that  are  subject  of  this  rule  was 
more  than  $2,171  billion.  During  1997, 
the  value  of  sales  fi-om  nursery  and 
greenhouse  crops  in  these  20  counties 
was  at  least  $36.5  million.  The  five 
counties  in  Arkansas  had  $300.35 
million  in  agricultural  product  sales,  the 
three  coimties  in  Georgia  had  $30.96 
million  in  agricultxiral  product  sales,  the 
eight  counties  in  North  Carolina  had 
$1.44  billion  in  agricultural  product 
sales,  and  the  four  counties  in 
Tennessee  had  $117.45  million  in 
agricultinal  product  sales.  In  1997,  the 
eight  counties  in  North  Carolina  had  51 
percent  of  the  value  of  their  agricultural 
sales  attributed  to  crops  (including 
nursery  and  greenhouse  crops),  with  the 
remaining  49  percent  attributed  to 
livestock.  The  four  counties  in 
Tennessee  had  28  percent  of  the  value 
of  their  agricultural  sales  attributed  to 


crops  (including  niusery  and 
greenhouse  crops),  with  the  remaining 
72  percent  attributed  to  livestock.  In  two 
of  the  three  Georgia  counties,  17  percent 
of  the  value  of  agricultural  sales  was 
attributed  to  crops  (including  nursery 
and  greenhouse  crops),  with  the 
remaining  83  percent  of  that  value 
attributed  to  livestock.  (The  relative 
contributions  of  crops  and  livestock  to 
the  value  of  agricultural  sales  in  the 
third  Georgia  coimty  could  not  be 
determined,  as  those  figures  were 
withheld  from  the  1997  Census  of 
Agriculture  to  avoid  disclosing  data  for 
individual  farms.)  The  five  counties  in 
Arkansas  had  only  5  percent  of  the 
value  of  their  agricultural  sales 
attributed  to  crops,  with  the  remaining 
95  percent  of  the  value  attributed  to 
livestock.  These  data  indicate  that  there 
is  a  large  agricultural  economy  at  risk 
due  to  the  potential  for  the  imported  fire 
ant  to  damage  crops  and  injure  or  kill 
livestock. 

Small  entities  potentially  affected  by 
this  rule  include  niuseries,  greenhouses, 
farm  equipment  dealers,  construction 
companies,  and  companies  that  sell, 
process,  or  move  regulated  articles 
interstate  fi-om  and  through  the 
quarantined  areas.  According  to  the 
Small  Business  Administration  (SB A), 
Office  of  Advocacy,  regulations  create 
economic  disparities  when  they  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  SBA  defines  a  small  agricultural 
producer  as  one  that  generates  less  than 
$750,000  of  annual  sales;  to  be 
considered  small  by  the  SBA  definition, 
an  equipment  dealer  or  agricultural 
service  company  must  generate  less 
than  $5  million  of  annual  sales. 

In  the  four  Tennessee  counties,  there 
were  at  least  94  entities  that  could  be 
potentially  affected  by  the  changes  in 
regulations.  In  1997,  these  four  counties 
received  $32.5  milUon  from  crop  sales, 
including  greenhouse  and  nursery  sales. 
In  the  three  Georgia  coimties,  there  were 
at  least  27  entities  that  could  be 
potentially  affected  by  the  changes  in 
regulations.  In  1997,  these  three 
counties  received  at  least  $2.5  million 
from  crop  sales,  including  greenhouse 
and  nursery  sales.  In  the  five  Arkansas 
counties,  there  were  at  least  22  entities 
that  could  be  potentially  affected  by  the 
changes  in  regulations.  In  1997,  these 
five  counties  received  $8.2  million  itom 
crop  sales,  including  greenhouse  and 
nursery  sales.  In  the  eight  North 
Carolina  counties,  there  were  at  least 
265  entities  that  could  be  potentially 
affected  by  the  changes  in  regulations. 
In  1997,  these  eight  counties  received 
$446.5  million  from  crop  sales, 
including  greenhouse  and  nursery  sales. 


In  summary,  there  are  at  least  408  small 
entities  potentially  affected  by  the 
imported  fire  ant  quarantine  in  the  20 
counties.  However,  the  number  of  these 
small  entities  that  will  be  affected  by 
this  rule  and  the  extent  to  which  they 
are  affected  depend  on  the  proportion  of 
their  sales  outside  the  imported  fire  ant 
quarantined  areas. 

The  adverse  economic  effects  on  these 
entities  can  be  substantially  minimized 
by  the  availability  of  various  treatments 
that  will  permit  the  movement  of 
regulated  articles  with  only  a  small 
additional  cost.  The  estimated  annual 
cost  of  imposing  a  quarantine  on  these 
counties  is  very  small  in  comparison  to 
the  benefit  gained  through  agricultural 
sales.  For  example,  the  value  of  a 
"standard"  sized  tractor-trailer  load  of 
nursery  plants  ranges  fiDm  $10,000  to 
$250,000.  The  treatment  cost  for  this 
"standard"  shipment  of  plants  is  only 
around  $200.  An  average  treatment  cost, 
then,  is  between  2  percent  and  0.8 
percent  per  standard  plant  shipment.  In 
contrast  to  the  potential  losses 
associated  with  an  imported  fire  ant 
infestation,  these  treatment  costs  are  not 
significant. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/ activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  interim  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform. 

This  rule:  (1)  Preempts  all  State  and 
local  laws  and  regulations  that  are 
inconsistent  with  this  rule;  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

National  Environmental  Policy  Act 

An  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  for  this  program.  The 
assessment  provides  a  basis  for  the 
conclusion  that  the  methods  employed 
to  prevent  the  spread  of  the  imported 
fire  ant  will  not  have  a  significant 
impact  on  the  quality  of  the  human 
environment.  Based  on  the  finding  of  no 
significant  impact,  the  Administrator  of 
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the  Animal  and  Plant  Health  Inspection 
Service  has  determined  that  an 
environmental  impact  statement  need 
not  be  prepared. 

The  environmental  assessment  and 
finding  of  no  significant  impact  were 
prepared  in  accordance  with:  (1)  The 
National  Environmental  Policy  Act  of 
1969  (NEPA),  as  amended  (42  U.S.C. 
4321  et  seq.),  (2)  regulations  of  the 
Council  on  Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508).  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
372). 

Copies  of  the  environmental 
assessment  and  finding  of  no  significant 
impact  are  available  for  pubUc 
inspection  at  USDA,  room  1141,  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 
8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  Persons 
wishing  to  inspect  copies  are  requested 
to  call  ahead  on  (202)  690-2817  to 
facilitate  entry  into  the  reading  room.  In 
addition,  copies  may  be  obtained  by 
writing  to  the  individual  listed  under 
FOR  FURTHER  MFORMATKM  CONTACT. 

Paperwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Sui^ecte  in  7  CFR  Part  301 

Agricultural  commodities,  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirenients.  Transportation. 

Accordingly,  we  are  amending  7  CFR 
part  301  as  foUows: 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

1.  The  authority  citation  for  part  301 
continues  to  read  as  follows: 

Aatbority:  7  U.S.C.  166,  7711,  7712,  7714, 
7731,  7735,  7751,  7752,  7753,  and  7754;  7 
CFR  2.22,  2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204,  Title  U.  Pub.  L.  106-113, 113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  IT,  Pub. 
L.  106-224, 114  Stat.  400  (7  U.S.C.  1421 
note). 

2.  In  §  301.81-3,  paragraph  (e)  is 
amended  as  follows: 

a.  Under  the  heading  Arkansas,  by 
adding,  in  alphabetical  ordo',  new 
entries  for  Faulkner  and  Polk  Counties; 
.  by  revising  the  entries  fcnr  Grant. 
Hempstead,  and  Nevada  Counties;  and. 
in  the  entry  for  Hot  Springs  County,  by 


removing  the  word  "Springs"  and 
adding  the  word  "Spring"  in  its  place. 

b.  Under  the  heading  Georgia,  by 
removing  the  individual  county  entries 
and  adding  a  single  entry  for  the  entire 
State. 

c.  Under  the  heading  North  Carolina, 
by  adding,  in  alphabetical  order,  new 
entries  for  Harnett,  Hertford,  Johnston, 
Lee,  and  Nash  Counties  and  by  revising 
the  entries  for  Moore,  Sampson,  and 
Wake  Counties. 

d.  Under  the  heading  Tennessee,  by 
revising  the  entries  for  Franklin, 
Henderson,  Maury,  and  Moore  Counties. 

S  301 .81-3    Quarantinwl 


(e)  *  •  * 

Arkansas 

*        •        *        •        * 

Faulkner  County.  That  portion  of  the 
county  lying  south  of  a  line  beginning 
at  the  intersection  of  Interstate  40  and 
the  Faulkner/Conway  County  line;  then 
southeast  on  Interstate  40  to  U.S. 
Highway  64;  then  east  on  U.S.  Highway 
64  to  the  Faulkner/White  County  line. 
***** 

Grant  County.  The  entire  county. 
Hempstead  County.  The  entire 
coimty. 

***** 

Nevada  County.  The  entire  county. 

***** 

Polk  County.  That  portion  of  the 
county  lying  south  of  a  line  beginning 
at  the  intersection  of  State  Highway  4 
and  the  Oklahoma/ Arkansas  border; 
then  east  on  State  Highway  4  to  U.S. 
Highway  71;  then  south  on  U.S. 
Highway  71  to  State  Highway  246;  then 
east  on  State  Highway  246  to  the  Polk/ 
Howard  County  line. 


Georgia 

The  entire  State. 

*       *        *       *     .  * 

Nortii  Carolina 

***** 

Harnett  County.  That  portion  of  the 
county  lying  south  of  a  line  beginning 
at  the  intersection  of  U.S.  Highway  421 
and  the  Harnett/Lee  County  line;  then 
east  and  southeast  on  U.S.  Highway  421 
to  Interstate  95;  then  northeast  on 
Interstate  95  to  the  Harnett/Johnston 
County  line. 

Hertford  County.  That  portion  of  the 
county  lying  east  of  a  line  beginning  at 
the  intersection  of  U.S.  Highway  13  and 
the  H«tford/Bertie  Coimty  line;  then 
north  on  U.S.  Highway  13  to  County 
Route  1419  (Newsome  Grove  Road); 
then  north  on  County  Route  1419  to 


County  Route  1415  (Catherine  Creek 
Road);  then  northeast  on  County  Route 
1415  to  County  Route  1409  (Hall  Siding 
Road);  then  northwest  on  County  Route 
1409  to  County  Route  1403  (Ahoskie- 
Cofield  Road);  then  northeast  on  County 
Route  1403  to  County  Route  1400  (River 
Road);  then  northwest  on  County  Route 
1400  to  County  Route  1402  (Tunis 
Road);  then  northeast  on  County  Route 
1402  to  the  Chowan  River  and  the 
Hertford/Gates  County  line. 

*•***; 

Johnston  County.  That  portion  of  the 
coimty  lying  south  and  east  of  Interstate 
95. 

***** 

Lee  County.  The  entire  county. 

***** 

Moore  County.  The  entire  county. 

Nash  County.  That  portion  of  the 
county  bounded  by  Interstate  95  on  the 
west,  the  old  Seaboard  Railroad  tracks 
on  the  south,  the  Nash/Edgecombe 
County  line  on  the  east,  and  on  the 
north  by  State  Highway  4  to  its  junction 
with  U.S.  Highway  301,  then  following 
a  straight  line  east  to  the  Nash/ 
Edgecombe  County  line. 
***** 

Sampson  County.  The  entire  county. 

***** 

Wake  County.  That  portion  of  the 
county  lying  south  of  a  line  beginning 
at  the  intersection  of  U.S.  Highway  70 
and  the  Wake/Durham  County  line;  then 
south  and  east  on  U.S.  Highway  70  to 
Interstate  Highway  440;  then  east  on 
Interstate  440  to  Wake  Forest  Road;  then 
north  on  Wake  Forest  Road  to  Spring 
Forest  Road;  then  east  on  Spring  Forest 
Road  to  State  Highway  401;  then  north 
on  State  Highway  401  to  the  Neuse 
River;  and  then  south  along  the  Neuse 
River  to  the  Wake/Johnston  County  line. 


Tennessee 

***** 

Franklin  County.  That  portion  of  the 
county  lying  south  a  line  begiiming  at 
the  intersection  of  State  Highway  50  and 
the  Moore/Franklin  County  line;  then 
east  on  State  Highway  50  to  U.S. 
Highway  64;  then  east  on  U.S.  Highway 
64  to  U.S.  Highway  Alt  41;  then  east  on 
U.S.  Highway  Alt  41  to  the  Ckundy/ 
Marion  County  line;  also  the  entire  city 
limits  of  Winchester,  Decherd,  and  Estill 
Springs. 
***** 

Henderson  Coimty.  The  entire  county. 

***** 

Maury  County.  That  portion  of  the 
county  lying  south  and  west  of  a  line 
beginning  at  the  intersection  of  U.S. 
Highway  412  and  the  Maury /Lewis 
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County  line;  then  east  on  U.S.  Highway 
412  to  State  Highway  166;  then 
southeast  on  State  Highway  166  to  Dry 
Creek  Road;  then  south  on  Dry  Creek 
Road  to  the  Maury/Lawrence  Coimty 

line. 

*        »        *        •   ■     * 

Moore  County.  That  portion  of  the 
coimty  lying  south  of  a  line  beginning 
at  the  intersection  of  Stale  Highway  82 
and  thp  Moore/Bedford  County  line; 
then  southeast  on  State  Highway  82  to 
State  Highway  55;  then  northeast  oU 
State  Highway  55  to  Cobb  Hollow  Road; 
then  east  on  Cobb  Hollow  Road  to  the 
Moore/Coffee  Coimty  line,   j 
»        »        *        «        » 

Done  in  Washington.  DC.  this  2nd  day  of 
lanuary  2002. 
W.  Ron  DeHaven, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  02^55  Filed  1-8-02;  8:45  am] 

BHXMG  CODE  3410-94-41 


Road  Unit  60,  Riverdale,  MD  20737- 
1236;  (301)  734-«891. 

SUPPLEMENTARY  INFORMATION: 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Infpection 
Service 

7CFRPart354 
[Doclwt  No.  01-111-1] 

Commuted  Traveltlme  Periods: 
Overtime  Services  Relating  to  imports 
and  Exports 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 


SUMMARY:  We  are  amending  the 
regulations  concerning  overtime 
services  provided  by  employees  of  Plant 
Protection  and  Quarantine  by  revising 
commuted  traveltime  allowances  for 
travel  between  various  locations  in  the 
State  of  Washington.  Commuted 
traveltime  allowances  are  the  periods  of 
time  required  for  Plant  Protection  and 
Quarantine  employees  to  travel  from 
their  dispatch  points  and  return  there 
from  the  places  where  they  perform 
Sunday,  holiday,  or  other  overtime 
duty.  The  Government  charges  a  fee  for 
certain  overtime  services  provided  by 
Plant  Protection  and  Quarantine 
employees  and,  under  certain 
circumstances,  the  fee  may  include  the 
cost  of  commuted  traveltime.  This 
action  is  necessary  to  inform  the  public 
of  commuted  traveltime  for  these 
locations. 

EFFECTIVE  DATE:  January  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  F.  West,  Senior  Staff  Officer,  Port 
Operations,  PPQ,  APHIS,  4700  River 


Background 

The  regulations  in  7  CFR,  chapter  III, 
and  9  CFR,  chapter  I,  subchapter  D, 
require  inspection,  laboratory  testing, 
certification,  or  quarantine  of  certain 
plants,  plant  products,  animals,  animal 
products,  or  other  commodities 
intended  for  importation  into  or 
exportation  from  the  United  States. 

When  an  employee  of  the  Animal  and 
Plant  Health  Inspection  Service's  Plant 
Protection  and  Quarantine  (PPQ) 
program  must  provide  these  services  on 
a  Sunday,  holiday,  or  at  any  other  time 
outside  the  PPQ  employee's  regular 
duty  hoiurs,  the  Government  charges  a 
fee  for  the  services  according  to  7  CFR 
part  354.  Under  circumstances 
described  in  §  354.1(a)(2),  this  fee  may 
include  the  cost  of  commuted 
traveltime.  Section  354.2  contains 
administrative  instructions  prescribing 
commuted  traveltime  allowances,  which 
reflect,  as  nearly  as  practicable,  the 
periods  of  time  required  for  PPQ 
employees  to  travel  from  their  dispatch 
points  and  return  there  from  the  places 
where  they  perform  Simday,  holiday,  or 
other  overtime  duties. 

We  are  amending  §  354.2  of  the 
regulations  by  revising  the  commuted 
traveltime  allowances  for  travel  between 
various  locations  in  the  State  of 
Washington.  The  revised  allowances  are 
set  forth  in  the  rule  portion  of  this 
document.  This  action  is  necessary  to 
inform  the  public  of  the  conunuted 
traveltime  between  the  dispatch  and 
service  locations. 

EEEective  Date 

The  commuted  traveltime  allowances 
appropriate  for  employees  performing 
services  at  ports  of  entry  and  the 
features  of  the  reimbursement  plan  for 
recovering  the  cost  of  furnishing  port  of 
entry  services  depend  upon  facts  within 
the  knowledge  of  the  Department  of 
Agriculture.  It  does  not  appear  that 
public  participation  in  this  rulemaking 
proceeding  would  make  additional 
relevant  information  available  to  the 
Department. 

Accordingly,  pursuant  to  the 
administrative  provisions  in  5  U.S.C. 
553,  we  find  upon  good  cause  that  prior 
notice  and  other  public  procedures  with 
respect  to  this  rule  are  impracticable 
and  unnecessary;  we  also  find  good 
cause  for  making  this  rule  effective  less 
than  30  days  after  publication  of  this 
document  in  the  Federal  Register. 


Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  final  rule  has  been  reviewed 
under  Executive  Order  12866.  For  this 
action,  the  Office  of  Management  and 
Budget  has  waived  its  review  process 
required  by  Executive  Order  12866. 

The  number  of  requests  for  overtime 
services  of  a  PPQ  employee  at  the 
locations  affected  by  this  rule  represents 
an  insignificant  portion  of  the  total 
number  of  requests  for  these  services  in 
the  United  States. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform. 

This  rule  is  intended  to  have 
preemptive  effect  with  respect  to  any 
State  or  local  laws,  regulations,  or 
policies  that  conflict  with  its  provisions 
or  that  would  otherwise  impede  its  full 
implementation.  This  rule  is  not 
intended  to  have  retroactive  effect. 
There  are  no  administrative  procedures 
that  must  be  exhausted  prior  to  any 
judicial  challenge  to  the  provisions  of 
this  rule  or  the  application  of  its 
provisions. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  354 

Exports,  Government  employees. 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements.  Travel  and 
transportation  expenses. 

Accordingly,  we  are  amending  7  CFR 
part  354  as  follows: 

PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  2260;  21  U.S.C.  136 
and  136a;  49  U.S.C.  1741;  7  CFR  2.22,  2.80, 
and  371.3. 

2.  In  §  354.2,  the  table  is  amended  by 
revising  the  entry  for  the  State  of 
Washington  to  read  as  follows: 

§354^    Administrative  instructions 
pfescfibing  commuted  traveltime. 
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Commuted  Traveltime  Allowances 

[In  hours] 


Location  covered 


Served  from — 


Metropolitan  area 


Within 


Outside 


Washington: 

At>erdeen Seattle,  maritime  port  . 

Anacortes Blaine 

Autt  Field Blaine 

Bangor  NSO Seattle,  maritime  port  . 

Belllngham  Blaine 

Blaine - t 

Brewster ...    Ellensberg 

Brewster Spokane  

Brewster Wjenatchee  

Cheny  Point ....; Blaine 

Edmonds Seattle,  maritime  port  . 

Ellensburg 

Everett , Seattle,  maritime  port 

Femdale Blaine 

Fort  Lewis  Tacoma 

Grays  Hartxx Seattle,  maritime  port 

Grays  Harbor Tacoma 

Hood  River EMensburg 

Lynden Blaine 

IMcGhord  AFB Seattle,  maritime  port 

McChord  AFB Tacoma 

Moses  Lake EBensburg 

Moses  Lake Wenatchee  

Olympia  .*. Seattle,  maritime  port 

Olympia Tacoma 

OroviHe 

Paine  Field Seattle,  maritime  port 

Pasco , Ellenslxirg 

Pasco Spokane  

Pasco Wenatchee  

Point  Wells Seattle,  maritime  port 

Port  Angeles  Seattle,  maritime  port 

Port  Angeles Tacoma 

Port  Townsend Seattle,  maritinw  port 

Sawyer EMensburg 

Sawyer Wenatchee  

SEA  TAC  Airport 

SeaWe,  maritime  port  

Sumas Blaine 

Tacoma • 

Wenatchee » 

Wenatchee Ellensburg 

Wenatchee Spokane  

Yakima 

Yakima Ellensburg 

Yakima Wenatchee  


4 

3 

4 

4 

2 

1 

6 

6 

4- 

1 

2 

1    

3 

' 

2 

2 

6 

4 

6 

2 

3 

2 

3 

3 

3 

2 

1    

3 

5 

- 

6 

6 

2 

6 

6 

4 

3 

5 

2    

2    

2 

2    

1     

4 
6 

T 

3 

6 
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Done  in  Washington,  DC,  this  2nd  day  of 
January  2002. 
W.  R(Mi  DeHaven, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

[FR  Doc.  02-00453  Filed  1-8-02;  8:45  am] 

BUJNO  COOE  3410-34-l> 


DEPARTMENT  OF  AGRICULTURE 

AninMl  and  Plant  Health  Inspection 
Service 

9CFRPar194 

[Docket  No.  01-031-3] 

Change  in  Disease  Status  of  The 
Netherlands  and  Northern  Ireland  With 
Regard  to  Foot-and-Mouth  DisMse 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
action:  Final  rule. 

summary:  We  are  amending  the 
regulations  governing  the  importation  of 
COTtain  animals,  meat,  and  other  animal 
products  by  adding  The  Netherlands 
and  Northern  Ireland  to  the  list  of 
regions  considered  free  of  rinderpest 
and  foot-and-mouth  disease  (FMD)  and 
to  the  list  of  regions  subject  to  certain 
import  restrictions  on  meat  and  animal 
products  because  of  their  proximity  to 
or  trading  relationships  with  rinderpest- 
or  FMD-affected  regions.  This  final  rule 
follows  interim  rules  that  removed 
France,  Great  Britain,  Ireland,  The 
Netherlands,  and  Northern  Ireland  from 
those  lists  due  to  detection  of  FMD  in 
those  regions.  Based  on  the  results  of  an 
evaluation  of  the  current  FMD  situation 
in  The  Netherlands  and  Northern 
Ireland,  we  have  determined  that  The 
Netherlands  and  Northern  Ireland  meet 
the  standards  of  the  Office  International 
des  Epizootics  for  being  considered  free 
of  FMD.  This  rule  relieves  certain 
prohibitions  and  restrictions  on  the 
importation  of  ruminants  and  swine  and 
firesh  (chilled  or  frozen)  meat  and  other 
products  of  ruminants  and  swine  into 
the  United  States  from  The  Netherlands 
and  Northern  Ireland. 
EFFECTIVE  DATE:  January  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Anne  Goodman,  Senior  Staff 
Microbiologist,  Regionalization 
Evaluation  Services  Staff,  VS.  APHIS, 
4700  River  Road  Unit  38,  Riverdale,  MD 
20737-1231;  (301)  734-4356. 
SUPnfMENTARY  information: 

Backgronnd  I 

The  regulations  in  9  CFR  part  94 
(referred  to  below  as  the  regulations) 
govern  the  importation  of  certain 
animals  and  animal  products  into  the 


United  States  in  order  to  prevent  the 
introduction  of  various  animal  diseases, 
including  rinderpest,  foot-and-mouth 
disease  (FMD),  African  swine  fever,  hog 
cholera  (also  known  as  classical  swine 
fever),  and  swine  vesicular  disease. 
These  are  dangerous  and  destructive ' 
communicable  diseases  of  ruminants 
and  swine.  Section  94.1  of  the 
regulations  lists  regions  of  the  world 
that  are  considered  bee  of  rinderpest  or 
free  of  both  rinderpest  and  FMD. 
BUnderpest  or  FMD  is  considered  to 
exist  in  all  parts  of  the  world  not  listed. 
Section  94.11  of  the  regtilations  lists 
regions  of  the  world  that  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  has  determined  to  be  free  of 
rinderpest  and  FMD,  but  from  which 
importation  of  meat  and  animal 
products  into  the  United  States  is 
restricted  because  of  the  regions* 
proximity  to  or  trading  relationships 
with  rinderpest-or  FNffl-affected 
regions. 

In  an  interim  rule  effective  January 
15,  2001,  and  published  in  the  Federal 
Register  on  March  14,  2001  (66  FR 
14825-14826,  Docket  No.  01-018-1),  we 
amended  the  regulations  by  removing 
Great  Britain  and  Northern  Ireland  bom 
the  list  of  regions  considered  to  be  bee 
of  rinderpest  and  FMD.  (The  Federal 
Register  published  a  correction  (66  FR 
18357)  to  the  interim  rule  on  April  6, 
2001.)  In  an  interim  rule  effective 
February  19,  2001,  and  published  in  the 
Federal  Register  on  June  1,  2001  (66  FR 
29686-29689,  Docket  No.  01-031-1),  we 
amended  the  regulations  by  removing 
France,  Ireland,  and  The  Netherlands 
bom  the  list  of  regions  considered  to  be 
free  of  rinderpest  and  FMD.  These 
actions  were  necessary  because  FMD 
had  been  confirmed  in  each  of  those 
regions.  The  effect  of  the  interim  nUes 
was  to  prohibit  or  restrict  the 
importation  of  any  riuninant  or  swine 
and  any  fresh  (chilled  or  frozen)  meat 
and  other  products  of  ruminants  or 
swine  into  the  United  States  from  Great 
Britain,  Northern  Ireland,  France, 
Ireland,  emd  The  Netherlands. 

In  those  interim  rules,  we  recognized 
that  the  appropriate  authorities  had 
responded  to  the  detection  of  FMD  "by 
imposing  restrictions  on  the  movement 
of  ruminants,  swine,  and  ruminant  and 
swine  products  from  FMD-affected 
areas;  by  conducting  heightened 
surveillance  activities;  and  by  initiating 
measures  to  eradicate  the  disease.  We 
stated  that  we  intended  to  reassess  the 
situations  at  a  future  date  in  accordance 
with  Office  International  des  Epizooties 
(OIE)  standards,  and  that  as  part  of  that 
reassessment  process,  we  woidd 
consider  all  comments  received 
regarding  the  interim  ndes. 


Additionally,  we  stated  that  the  future 
reassessments  would  enable  us  to 
determine  whether  it  was  necessary  to 
continue  to  prohibit  or  restrict  the 
importation  of  ruminants  or  swine  and 
any  besh  (chilled  or  frozen)  meat  and 
other  products  of  ruminants  or  swine 
from  Great  Britain,  Northern  Ireland, 
France,  Ireland,  and  The  Netherlands,  or 
whether  we  could  restore  some  or  all  of 
those  regions  to  the  list  of  regions  in 
which  FMD  is  not  known  to  exist  or, 
alternatively,  regionalize  portions  of 
those  regions  as  FMD-free. 

We  solicited  comments  concerning 
Docket  No.  01-018-1  for  60  days  ending 
May  14,  2001,  and  received  one 
comment  by  that  date,  submitted  by  a 
medical  product  manufacturer, 
requesting  permission  to  import  a 
specific  medical  product  for  human  use 
that  would  otherwise  be  prohibited 
importation  from  regions  not  listed  as 
free  of  FMD.  As  a  result  of  this  request, 
we  determined  that  the  product  could 
be  imported  with  negligible  risk  of 
FMD,  and  allowed  the  product  to  be 
imported  in  accordance  with  §  94.3, 
wMch  allows  certain  types  of  products 
to  be  imported  from  FMD-affected 
regions  for  pharmaceutical  or  biological 
piuposes. 

We  solicited  comments  concerning 
Docket  No.  01-031-1  for  60  days  ending 
July  31,  2001,  and  received  four 
comments  by  that  date.  They  were  from 
businesses,  a  livestock  association,  and 
a  Member  State  of  the  European  Union. 
We  addressed  those  comments  in  a  final 
rule  (66  FR  55872-55876,  Docket  No. 
01-031-2),  published  in  the  Federal 
Register  and  effective  November  5,      .^^ 
2001,  in  which  we  restored  France  and 
Ireland  to  both  the  list  of  regions 
considered  to  be  free  of  rinderpest  and 
FMD  and  the  list  of  regions  subject  to 
certain  import  restrictions  on  meat  and 
animal  products  because  of  their 
proximity  to  or  trading  relationships 
with  rinderpest-or  FNfl)-affected 
regions. 

One  of  the  four  comments  we 
received  suggested  that  The  Netherlands 
be  recognized  as  FMD  bee,  claiming 
that  the  Netherlands  would  be  free  of 
the  disease  by  August  25,  2001.  We 
made  no  changes  to  the  FMD  status  of 
the  Netherlands  in  the  November  5  final 
rule,  but  responded  that  we  were 
continuing  to  monitor  that  country's 
progress  with  respect  to  the  disease  and 
were  reevaluating  its  FMD  status.  We 
stated  that  we  would  publish  a  separate 
docimient  in  the  Fednal  Register  with 
respect  to  the  FMD  status  of  The 
Nedierlands  when  our  evaluation  was 
complete. 
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Status  of  The  Netherlands  and 
Northern  Ireland 

In  this  final  rule,  we  are  restoring  The 
Netherlands  and  Northern  Ireland  to  the 
list  in  §  94.1(a)  of  regions  that  are 
considered  to  be  bee  of  rinderpest  and 
FMD.  Our  reasons  follow. 

According  to  the  OIE,  when  FMD 
occurs  in  an  FMD-free  coxmtry  or  zone 
where  vaccination  is  not  practiced 
before  the  outbreak,  the  following 
waiting  periods  are  required  to  regain 
FMD-fi«e  status: 

•  In  cases  where  stamping-out  and 
serological  surveillance  are  applied,  3 
months  after  the  last  case;  or 

•  In  cases  where  emergency 
vaccination,  stamping  out,  and 
serological  surveillance  are  applied,  3 
months  after  the  slaughter  of  the  last 
vaccinated  animal. 

Neither  Northern  Ireland  nor  The 
Netherlands  vaccinated  animals  against 
FMD  before  the  initial  outbreaks  that 
were  confirmed  in  Northern  Ireland  on 
February  28,  2001,  and  in  The 
Netherlands  on  March  21,  2001.  Both 
countries  initiated  immediate 
destruction  of  affected  animals  and 
conducted  clinical  and  serological 
surveillance.  Additionally,  The 
Netherlands  adopted  a  policy  of 
emergency  vaccination. 

The  last  case  of  FMD  in  Northern 
Ireland  occurred  on  April  20,  2001,  and 
the  last  case  of  FMD  in  The  Netherlands 
occurred  on  April  22,  2001.  The  last 
vaccinated  animal  in  The  Netherlands 
was  slaughtered  on  May  25,  2001.  We 
find  that  Northern  Ireland  as  well  as 
The  Netherlands  meet  the  OIE  standards 
for  regaining  FMD-free  status. 

We  nave  evaluated  the  FMD 
eradication  efforts  in  The  Netherlands 
and  Northern  Ireland  based  on 
information  provided  to  us  by  those 
regions  and  our  own  site  visits.  Ovu* 
findings  and  site  visit  reports  may  be 
-viewed  on  the  Internet  at  http:// 
www.aphis.  usda.gov/vs/reg- 
request.html.  You  may  also  request 
paper  copies  of  these  doounents  by 
caUing  or  writing  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT.  Please  refer  to  Docket  No.  01- 
031-3  when  requesting  copies.  These 
documents  are  also  available  in  our 
reading  room.  (The  reading  room  is 
located  in  room  1141  of  the  USDA 
South  Building,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC.  Normal  reading  room 
horns  are  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  except  holidays.  To  be 
sine  someone  is  there  to  help  you, 
please  call  (202)  690-2817  before 
coming.) 

Based  on  our  findings  and  after 
reviewing  comments  submitted  to  us  on 


the  interim  rules,  we  are  amending  the 
regulations  by  restoring  The 
Netherlands  and  Northern  freland  to  the 
list  in  §  94.1(a)(2)  of  regions  that  are 
declared  free  of  both  rinderpest  and 
FMD.  We  are  also  restoring  The 
Netherlands  and  Northern  freland  to  the 
list  in  §  94.11(a)  of  regions  that  are 
declared  free  of  rinderpest  and  FMD  but 
that  are  subject  to  special  restrictions  on 
the  importation  of  their  meat  and  other 
animal  products  into  the  United  States. 
The  regions  listed  in  §  94.11(a)  are 
subject  to  these  special  restrictions 
because  they:  (1)  Supplement  their 
national  meat  supply  by  importing  besh 
(chilled  or  bozen)  meat  of  ruminants  or 
swine  from  regions  that  are  designated 
in  §  94.1(a)  as  regions  where  rinderpest 
or  FMD  exists;  (2)  have  a  common  land 
border  with  regions  where  rinderpest  or 
FMD  exists;  or  (3)  import  ruminants  or 
swine  from  regions  where  rinderpest  or 
FMD  exists  imder- conditions  less 
restrictive  than  would  be  acceptable  for 
importation  into  the  United  States. 

This  action  relieves  certain 
restrictions  due  to  FMD  and  rinderpest 
on  the  importation  into  the  United 
States  of  certain  live  anirnals  and  animal 
products  from  The  Netherlands  and 
Northern  Ireland.  However,  because  The 
Netherlands  and  Northern  freland  have 
certain  trade  practices  regarding  animals 
and  animal  products  that  are  less 
restrictive  than  are  acceptable  for 
importation  into  the  United  States,  the 
importation  of  meat  and  other  products 
from  nuninants  and  swine  into  the 
United  States  bom  The  Netherlands  and 
Northern  Ireland  continues  to  be  sul^ect 
to  certain  restrictions. 

Effective  Date 

This  is  a  substantive  rule  that  relieves 
restrictions  and,  pursuant  to  the 
provisions  of  5  U.S.C.  553,  may  be  made 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 
This  rule  restores  The  Netherlands  and 
Northern  Ireland  to  the  list  of  regions 
considered  free  of  FMD.  Immediate 
action  is  necessary  to  remove 
restrictions  on  the  importation  of 
animals,  meat,  and  other  animal 
products  that  are  no  longer  necessary. 
Therefore,  the  Administrator  of  the 
Animal  and  Plant  Health  Inspection 
Service  has  determined  that  this  rule 
should  be  effective  upon  publication  in 
the  Federal  Register. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  For  this  action, 
the  Office  of  Management  and  Budget 
has  waived  its  review  process  required 
by  Executive  Order  12866. 


We  are  amending  the  regulations 
governing  the  importation  of  certain 
animals,  meat,  and  other  animal 
products  by  adding  The  Netherlands 
and  Northern  Ireland  to  the  list  of 
regions  considered  to  be  free  of 
rinderpest  and  FMD  and  to  the  list  of 
regions  that  are  subject  to  certain  import 
restrictions  on  meat  and  animal 
products  because  of  their  proximity  to 
or  trading  relationships  with  rinderpest- 
or  FMD-affected  regions.  This  final  rule 
follows  interim  rules  that  removed  Great 
Britain,  Northern  Ireland,  France, 
Ireland,  and  The  Netherlands  from  those 
lists  due  to  detection  of  FMD  in  those 
regions.  Based  on  the  results  of  an 
evaluation  of  the  current  FMD  situation 
in  The  Netherlands  and  Northern 
Ireland,  we  have  determined  that  The 
Netherlands  and  Northern  Ireland  meet 
the  standards  of  OIE  for  being 
considered  free  of  FMD.  This  rule 
relieves  certain  prohibitions  and 
restrictions  on  the  importation  of 
ruminants  and  swine  and  fresh  (chilled 
or  frozen)  meat  and  other  products  of 
ruminants  and  swine  into  the  United 
States  from  The  Netherlands  and 
Northern  freland. 

The  Netherlands  and  Northern  Ireland 
have  not  generally  been  major  sources  of 
U.S.  imports  of  the  products  covered  by 
the  interim  rule  and  this  final  rule, 
which  include  live  ruminants,  live 
swine,  fresh  (chilled  or  frozen)  meat  of 
ruminants  and  swine,  processed 
ruminant  and  swine  meat,  some  dairy 
products,  animal  feeds,  and  other 
ruminant  and  swine  products  such  as 
semen,  embryos,  untanned  hides  and 
skins,  unwashed  wool,  hafr,  bones, 
blood,  and  some  other  byproducts.  Also, 
past  imports  of  these  products  from  The 
Netherlands  and  Northern  Ireland 
represent  a  small  fraction  of  the  total 
U.S.  imports  or  total  U.S.  production  of 
these  products.  This  final  rule  is  not 
expected  to  alter  these  past  trade 
patterns. 

The  majority  of  entities  potentially 
affected  by  this  final  rule  are  considered 
small.  For  example,  in  1997, 
approximately  97  percent  (2,919  of 
2,992)  of  meat  and  meat  product 
wholesalers,  99  percent  (1.490  of  1,503) 
of  livestock  wholesalers,'  92  percent 
(79,155  of  86,022)  of  dairy  farms,  99.3 
percent  (651,542  of  656,181)  of  cattle 
farms,  87  percent  (40,185  of  46,353)  of 
hog  and  pig  farms,  99.5  percent  (29,790 
of  29,938)  of  sheep  and  goat  farms,^  98 
percent  (1,272  of  1,297)  of  slaughtering 
establishments,  and  95  percent  (1,324  of 


<  1997  Economic  Census.  Department  of 
Commerce.  Bureau  of  the  Census. 

*  1997  Census  of  Agriculture,  USDA,  National 
Agricultural  Statistics  Service. 
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1 ,393)  of  meat  processing 
establishments  ^  would  be  considered 
small  entities  under  the  criteria  set  by 
the  Small  Business  Administration. 
However,  these  entities  should  be  little 
affected  by  this  rulemaking  because  of 
the  negligible  effect  on  imports. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

ExecudTe  Order  1298S 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule:  (1)  Preempts 
all  State  and  local  laws  and  regulations 
that  are  inconsistent  with  this  rule;  (2) 
has  no  retroactive  effect;  and  (3)  does 
not  require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  rule. 

PapCTwork  Reduction  Act 

This  final  rule  contains  no 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subiects  in  9  CFR  Part  94 

Animal  diseases.  Imports,  Livestock, 
Meat  and  meat  products.  Milk,  Poultry 
and  poultry  products.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  are  amending  9  CFR 
part  94  as  follows: 

PART  94-RINDERPEST,  FOOT-AND- 
MOUTH  DISEASE,  FOWL  PEST  (FOWL 
PLAGUE),  EXOTIC  NEWCASTLE 
DISEASE,  AFRICAN  SWINE  FEVER. 
HOG  CHOLERA,  AND  BOVINE 
SPONGIFORM  ENCEPHALOPATHY: 
PROHIBITED  AND  RESTRICTED 
IMPORTATIONS  | 

1.  The  authority  citation  for  part  94 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  450,  7711,  7712. 
7713,7714,  7751,  and  7754: 19  U.S.C.  1306: 
21  U.S.C.  Ill,  114a,  134a,  134b,  134c,  134f, 
136.  and  136a;  31  U.S.C.  9701: 42  U.S.C. 
4331  and  4332;  7  CFR  2.22,  2.80,  and  371.4. 

§94.1    [Anwndad] 

2.  In  §94.1,  paragraph  (a)(2)  is 
amended  by  adding,  in  alphabetical 
order,  the  words  "The  Netherlands," 
and  "Northern  Ireland,". 

§94.11    [Amended] 

3.  In  §94.11.  paragraph  (a)  is 
amended  by  adding,  in  alphabetical 


order,  the  words  "The  Netherlands," 
and  "Northern  Ireland,". 

Done  in  Washington,  DC,  this  2nd  day  of 
January  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02^54  Filed  1-8-02;  8:45  am) 

BILUNG  CODE  3410-34-U 


DEPARTMENT  OF  STATE 

22  CFR  Part  126 

[Public  Notice  3864] 

Amendment  to  the  List  of  Proscribed 
Destinations 

agency:  Department  of  State. 
ACTION:  Final  rule. 


1 1997  Economic  Census.  Department  of 
Commerce,  Bureau  of  the  Census. 


summary:  This  rule  amends  the 
International  Traffic  in  Arms 
Regulations  (ITAR)  by  removing 
Tajikistan  and  the  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro) 
from  the  list  of  proscribed  destinations 
and  makes  additional  clarifications  to 
the  ITAR. 

EFFECTIVE  DATE:  January  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Sweeney,  Office  of  Defense  Trade 
Controls,  Biu«au  of  Political-Military 
Affairs,  Department  of  State  (202)  663- 
2700. 

SUPPLEMENTARY  INFORMATION:  Tajikistan 
was  added  to  the  list  of  proscribed 
destinations  at  section  126.1(a)  of  the 
ITAR  in  the  Federal  Register 
publication  of  July  22, 1993  (58  FR 
39312).  The  Department  of  State  is 
amending  the  ITAR  to  reflect  that  it  is 
no  longer  the  policy  of  the  United  States 
to  deny  licenses,  other  approvals, 
exports  and  imports  of  defense  articles 
and  defense  services,  destined  for  or 
originating  in  Tajikistan.  This  action  is 
being  taken  in  the  interests  of  foreign 
policy  and  national  seciuity  pursuant  to 
section  38  of  the  Arms  Export  Control 
Act.  Requests  for  licenses  or  other 
approvals  for  Tajikistan  involving  items 
covered  by  the  U.S.  Mimitions  List  (22 
CFR  part  121)  will  be  reviewed  on  a 
case-by-case  basis. 

Licenses  and  other  approvals  for 
Yugoslavia  were  suspended  by  the 
Federal  Register  notice  of  July  19, 1991 
(58  FR  33322)  and  a  denial  policy  was 
instituted  for  any  new  license 
applications  and  other  requests  for 
approval.  The  Federal  Republic  of 
Yugoslavia  (Serbia  and  Montenegro) 
was  added  to  the  list  of  proscribed 
destinations  at  section  126.1  of  the  ITAR 
in  the  Federal  Register  publication  of 
July  12. 1996  (61  FR  36625).  The  United 


Nations  Security  Council  instituted  a 
comprehensive  arms  embargo  on  the 
Federal  Republic  of  Yugoslavia  on 
March  31, 1998  pursuant  to  U.N. 
Seciuity  Council  Resolution  No.  1160. 
The  U.N.  Seouity  Council  terminated 
that  embargo  in  Resolution  No.  1367 
(September  10,  2001). 

TTie  Department  of  State  is  amending 
the  ITAR  to  reflect  that  it  is  no  longer 
the  policy  of  the  United  States  to  deny 
licenses,  other  approvals,  exports  and 
imports  of  defense  articles  and  defense 
services,  destined  for  or  originating  in 
the  Federal  Republic  of  Yugoslavia 
(Serbia  and  Montenegro).  This  action  is 
being  taken  in  the  interests  of  foreign 
policy  and  national  seciuity  piusuant  to 
section  38  of  the  Arms  Export  Control 
Act.  Requests  for  licenses  or  other 
approvds  for  the  Federal  Republic  of 
Yugoslavia  involving  items  covered  by 
the  U.S.  Munitions  List  (22  CFR  part 
121)  will  be  reviewed  on  a  case-by-case 
basis. 

The  Department  of  State  is  also  taking 
this  opportimity  to  clarify  two  outdated 
references  contained  in  section  126.1(a) 
of  the  ITAR.  "Zaire"  is  currently  listed 
as  a  proscribed  country  and  is  amended 
to  "the  Democratic  Republic  of  the 
Congo  (formerly  Zaire)."  Also,  the 
Department  is  deleting  the  last  sentence 
of  126.1(a)  which  refers  to  a  license 
exemption  that  was  formerly  contained 
in  section  123.27.  That  exemption  was 
removed  firom  123.27  effective  July  1, 
2000,  and  the  last  sentence  of  126.1(a) 
should  have  been  deleted  at  that  time. 
This  amendment  involves  a  foreign 
affairs  function  of  the  United  States  and, 
therefore,  is  not  subject  to  the 
procedures  required  by  5  U.S.C.  553  and 
554.  It  is  exempt  from  review  imder 
Executive  Order  12866  but  has  been 
reviewed  internally  by  the  Department 
to  ensiue  consistency  with  the  piuposes 
thereof.  This  rule  does  not  require 
analysis  under  the  Regulatory 
Flexibility  Act  or  the  Unfunded 
Mandates  Reform  Act.  It  has  been  found 
not  to  be  a  major  rule  within  the 
meaning  of  the  Small  Business 
Regulatory  Enforcement  Act  of  1966.  It 
will  not  have  substantial  direct  effects 
on  the  States,  the  relationship  between 
the  National  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  application  of 
Executive  Order  Nos.  12372  and  13123. 
However,  interested  parties  are  invited 
to  submit  written  comments  to  the 
Department  of  State,  Office  of  Defense 
Trade  Controls,  ATTN:  Regulatory 
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Change,  removal  of  Tajikistan,  2401  E. 
Street,  NW.,  13th  Floor,  H1304,  2401  E 
Street,  NW.,  Washington,  DC  20037. 
Such  persons  must  be  so  registered  with 
the  Department's  Office  of  Defense 
Trade  Controls  (DTC)  pursuant  to  the 
registration  requirements  of-section  38 
of  the  Arms  Export  Control  Act. 

List  of  Subiects  in  22  CFR  Part  126 

Arms  and  munitions.  Exports. 

Accordingly,  for  the  reasons  set  forth 
above.  Title  22,  Chapter  I,  Subchapter 
M,  Part  126,  is  being  amended  as 
follows: 

PART  126— GENERAL  POLICIES  AND 
PROVISIONS 

1.  The  authority  citation  for  Part  126 
reads  as  follows: 

Authority:  Sees.  2,  38, 40, 42,  and  71,  Pub. 
L.  90-629,  90  Stat.  744  (22  U.S.C.  2752,  2778, 
2780,  2791,  and  2797);  22  U.S.C.  2778;  E.O. 
11958,  42  FR  4311;  3  CFR,  1977  Comp.,  p. 
79;  22  U.S.C.  2658;  22  U.S.C.  287c:  E.O. 
12918,  59  FR  28205,  3  CFR,  1994  Comp.,  p. 
899. 

2.  Section  126.1(a)  is  revised  to  read 
as  follows: 

§  1 26.1    Prohibited  exports  and  sales  to 
certain  countries. 

(a)  General.  It  is  the  policy  of  the 
United  States  to  deny  licenses,  other 
approvals,  exports  and  imports  of 
defense  articles  and  defense  services, 
destined  for  or  originating  in  certain 
countries.  This  policy  applies  to 
Afghanistan,  Armenia,  Azerbaijan, 
Belarus,  Cuba,  Iran,  Iraq,  Libya,  North 
Korea,  Syria,  and  Vietnam.  This  policy 
also  applies  to  coimtries  with  respect  to 
which  the  United  States  maintains  an 
arms  embargo  (e.g.  Burma,  China,  Haiti, 
Liberia,  Rwanda,  Somalia,  Sudan  and 
Democratic  Republic  of  the  Congo 
(formerly  Zaire))  or  whenever  an  export 
would  not  otherwise  be  in  furtherance 
of  world  peace  and  the  security  and 
foreign  policy  of  the  United  States. 
Comprehensive  arms  embargoes  are 
normally  the  subject  of  a  State 
Department  notice  published  in  the 
Federal  Register^  The  exemptions 
provided  in  the  regidations  in  this 
subchapter,  except  §§  123.17  and 
125.4(b)(l3)  of  tUs  subchapter,  do  not 
apply  with  respect  to  articles  originating 
in  or  for  export  to  any  proscribed 
countries  or  areas. 


Dated:  December  3,  2001. 
John  R.  Bolton, 

Under  Secretary,  Anns  Confro/  and 
International  Security,  Department  of  State. 
[FR  Doc.  02-115  Filed  1-8-02;  8:45  ami 
BILUNG  CODE  471 0-2S-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  602 

rrD8976] 

RIN  1545-AX20 

Dollar-Value  UFO  Regulations; 
Inventory  Price  Index  Computation 
Method 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations. 

SUIMMARY:  This  document  contains  final 
regulations  under  section  472  of  the 
Internal  Revenue  Code  that  relate  to 
accounting  for  inventories  under  the 
last-in,  first-out  (LIFO)  method.  The 
final  regulations  provide  guidance 
regarding  methods  of  valuing  dollar- 
value  LEFO  pools  and  affect  persons 
who  elect  to  use  the  dollar-value  LIFO 
and  inventory  price  index  computation 
(IPIC)  methods  or  who  receive  dollar- 
value  LIFO  inventories  in  certain 
nonrecognition  transactions. 
DATES:  Effective  Date:  These  regulations 
are  effective  on  December  31,  2001. 
"   Applicability  Date:  For  dates  of 
applicability,  see  §§  1.472-8(e)(3)(v)  and 
1.472-B(h)(4). 

FOR  FURTHER  INFORMATION  CONTACT:  Leo 
F.  Nolan  II  at  (202)  622-4970  (not  a  toll- 
fi-ee  call). 
SUPPLEMENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information  in  this 
final  rule  have  been  reviewed  and, 
pending  receipt  and  evaluation  of 
public  comments,  approved  by  the 
Office  of  Management  and  Budget 
.(OMB)  under  44  U.S.C.  3507  and 
assigned  control  number  1545-1767. 
The  collections  of  information  in  this 
regidation  are  in  §  1.472- 
8(e)(3)(iii){B)(5)  and  (e)(3)(iv).  To  elect 
the  IPIC  method,  a  taxpayer  must  file 
Form  970,  "Application  to  Use  LIFO 
Inventory  Mediod."  This  information  is 
required  to  inform  the  Commissioner 
regarding  the  taxpayer's  elections  under 
the  IPIC  method.  This  information  will 
be  used  to  determine  whether  the 
taxpayer  is  properly  accoimting  for  its 
dollar-value  pools  under  the  IPIC 
method.  The  collections  of  information 
are  required  if  the  taxpayer  wants  to 
obtain  the  tax  benefits  of  the  LIFO 
method.  The  likely  respondents  are 
business  or  other  for-profit  institutions, 
and/or  small  businesses  or 
oi]ganizations. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 


respond  to,  a  collection  of  information 
unless  it  displays  a  valid  control 
number  assigned  by  the  Office  of 
Management  and  Budget. 

The  reporting  burden  contained  in 
§  1.472-«(e)(3)(iii)(B)(3)  and  {e)(3)(iv)  is 
reflected  in  the  burden  of  Form  970. 

Comments  on  the  collections  of 
information  should  be  sent  to  the  Office 
of  Management  and  Budget,  Attn:  Desk 
Officer  for  the  Department  of  the 
Treasury,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  with  copies  to  the  Internal 
Revenue  Service,  Attn:  IRS  Reports 
Clearance  Officer,  W:CAR:MP:FP:S, 
Washington,  DC  20224. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

Section  472  of  the  Internal  Revenue 
Code  (Code)  permits  a  taxpayer  to 
account  for  inventories  using  a  last-irt, 
first-out  (LIFO)  method  of  accounting. 
Section  472(f)  directs  the  Secretary  to 
prescribe  regulations  that  permit  the  use 
of  suitable  published  governmental 
price  indexes  for  piuposes  of  the  LIFO 
method.  The  IRS  and  Treasury 
Department  prescribed  the  inventory 
price  index  computation  (IPIC)  method 
in  §  1.472-8(e){3)  (TD  7814,  47  FR 
11271, 1982-1  C.B.  84)  (the  ciurent 
regulations),  under  the  authority 
contained  in  sections  472  and  7805.  A 
taxpayer  using  the  IPIC  method  must 
base  its  inventory  price  indexes  on  the 
consumer  price  indexes  or  producer 
price  indexes  published  by  the  United 
States  Bureau  of  Labor  Statistics  (BLS). 
The  IPIC  method  was  intended  to 
simplify  the  use  of  the  dollar-value 
UFO  method,  so  that  the  LIFO  method 
coidd  be  used  by  more  taxpayers  and  so 
that  taxpayers  already  using  the  dollar- 
value  LIFO  method  would  have  a 
simpler  alternative  method  of 
computing  an  index  for  their  dollar- 
value  pool. 

On  May  19,  2000,  the  IRS  and 
Treasury  Department  published  a  notice 
of  proposed  rulemaking  {REG-107644- 
98.  65  FR  31841,  2000-23  l.R.B.  1229) 
(the  proposed  regulations)  intended  to 
simplify  and  clarify  certain  aspects  of 
the  IPIC  methsd.  In  addition,  the 
proposed  regulations  provided  rules  for 
computing  the  LIFO  value  of  a  dollar- 
value  pool  when  a  taxpayer  receives 
LIFO  inventories  in  certain 
noiuecognitipn  transactions.  Comments 
responding  to  the  notice  were  received. 


.1    D. 
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and  a  public  hearing  was  held  on 
September  15.  2000. 

The  IRS  and  Treasury  Department 
received  16  comment  letters  concerning 
the  proposed  regulations.  After 
considering  the  comments  contained  in 
these  letters,  the  IRS  and  Treasury 
Department  adopt  the  proposed 
regulations  as  revised  by  this  Treasury 
decision.  The  comments  and  revisions 
are  discussed  below. 

Explanation  of  Provisions  and 
Sununary  of  Comments 

I.  Overview 

Under  the  last-in.  first-out  (LIFO) 
method,  inventory  on  hand  at  the  end 
of  the  year  is  treated  as  consisting  of 
"layers,"  first  of  inventory  on  hand  at 
the  beginning  of  the  year  (in  the  order 
of  acquisition),  and  then  of  any 
inventory  acquired  during  the  current 
year.  Section  1.472-8  permits  a  taxpayer 
to  use  the  dollar-value  LIFO  method, 
which  accounts  for  all  items  in  an 
inventory  "pool"  (dollar-value  pool)  in 
terms  of  dollars  of  cost  rather  than  in 
terms  of  quantities  and  prices  of  specific 
goods.  Specifically,  the  taxpayer 
annually  determines  the  existence  of  an 
increase  (increment)  or  decrease 
(liquidation)  in  a  dollar-value  pool  by 
comparing  inventory  quantities 
measured  in  terms  of  equivalent-value 
dollars  (base-year  cost).  The  current- 
year  cost  of  beginning  and  ending 
inventory  is  converted  into  base-year 
cost  using  an  inflation  index,  which  is 
the  ratio  of  the  dollar-value  pool's  total 
current-year  cost  to  its  total  base-year 
cost.  By  subtracting  the  base-year  cost  of 
the  dollar-value  pool  at  the  beginning  of 
the  taxable  year  from  the  base-year  cost 
of  the  dollar-value  pool  at  the  end  of  the 
taxable  year,  the  taxpayer  determines 
the  amount  of  any  resulting  increment 
or  liquidation.  Finally,  the  taxpayer 
computes  the  LIFO  value  of  an 
increment  (layer)  by  multiplying  that 
increment's  base-year  cost  by  an 
inflation  index. 

The  current  regulations  provide  an 
alternative  method  for  a  taxpayer  to 
determine  an  inflation  index.  Under  the 
inventory  price  index  computation 
(IPIC)  method,  the  taxpayer  computes 
an  inventory  price  index  (IPI)  based  on 
the  consiuner  price  indexes  (CPI)  or 
producer  price  indexes  (PPI)  published 
monthly  by  the  United  States  Bureau  of 
Labor  Statistics  (BLS)  in  the  "CPI 
Detailed  Report"  and  "PPI  Detailed 
Report,"  respectively.  See  also  http:// 
www.bls.gov. 

To  facilitate  a  taxpayer's  use  of  the 
IPIC  method,  the  final  regulations  use 
new,  more-descriptive  terms  for  some 
IPIC  method  concepts.  For  example. 


pool  index  has  been  replaced  with  IPI, 
appropriate  index  has  been  replaced 
with  category  inflation  index,  and  index 
category  has  been  replaced  with  BLS 
index  category.  Within  this  preamble, 
the  discussion  of  the  current  and 
proposed  regulations  uses  both  old  and 
new  terms,  and  the  discussion  of  the 
final  regulations  generally  uses  the  new 
terms. 

2.  Inventory  Price  Index— 20  Percent 
Reduction 

The  current  regulations  state  that 
"(a]n  inventory  price  index  computed 
[under  the  IPIC  method]  shall  be  a 
stated  percentage  of  the  percent  change 
in  the  selected  consumer  or  producer 
price  index  or  indexes  for  a  specific 
category  or  categories  of  goods."  For  this 
purpose,  "stated  percentage"  means 
"100  percent"  in  the  case  of  an  eligible 
small  business,  as  defined  in  section 
474  (i.e.,  average  annual  gross  receipts 
for  the  three  preceding  taxable  years  do 
not  exceed  $5,000,000),  and  "80 
percent"  in  all  other  cases.  The 
proposed  regulations  retained  this  20 
percent  rediiction  for  large  taxpayers. 

Several  commentators  objected  to  the 
continuing  requirement  that  large 
taxpayers  reduce  the  IPI  by  20  percent 
Some  of  these  commentators  opined 
that  the  IPIC  method  is  efiectively  a  safe 
harbor  method  that  significantly 
simplifies  the  LIFO  computation  and 
reduces  IRS  and  taxpayer  controversy; 
however,  the  20  percent  reduction  is  a 
major  deterrent  to  its  use  by  large 
taxpayers.  Others  argued  that  the  CPI 
and  PPI  are  representative  of  true 
inflation  and,  therefore,  the  20  percent 
reduction  decreases  the  accuracy  of  the 
IPIC  method.  Other  commentators 
recommended  that  the  stated  percentage 
not  be  decreased  by  20  percent  imtil  the 
taxpayer's  gross  receipts  exceed 
$10,000,000.  In  their  view,  a  taxpayer's 
gross  receipts  are  likely  to  exceed 
$5,000,000  by  the  time  the  taxpayer's 
business  is  profitable  enough  to  benefit 
by  changing  to  the  LIFO  method. 

The  20  percent  reduction  contained  in 
the  current  regulations  represents  a 
balance  between  two  competing  tax 
policies — simplification  and  prevention 
of  adverse  selection.  The  IPIC  method 
was  developed  originally  to  simplify  the 
LIFO  rules  so  that  small  businesses  that 
could  not  compute  an  internal  inflation 
index  could  use  the  LIFO  method. 
Nonetheless,  availability  of  the  method 
was  provided  to  all  taxpayers  because  it 
was  believed  to  be  too  difficidt  to  define 
the  class  of  taxpayer;;  for  which  the 
LIFO  rules  were  undiily  burdensome 
and  inappropriate  to  prevent  large 
taxpayers  fi'om  using  the  simplified 
method.  Allowing  all  taxpayers  to  use 


the  CPI  or  PPI  regardless  of  the  rate  of 
inflation  they  actually  experienced, 
however,  provided  an  opportunity  for 
adverse  selection  whereby  a 
sophisticated  taxpayer  would  adopt  the 
IPIC  method  only  when  the  inflation 
reflected  in  the  CPI  or  PPI  exceeded  the 
taxpayer's  internal  rate  of  inflation.  The 
20  percent  reduction  of  the  IPI  was 
incorporated  into  the  current 
regulations  to  reduce  this  potential  for 
adverse  selection. 

The  IRS  and  Treasury  Department 
now  believe  that  the  benefits  of 
simplification  (and  reduced 
controversy)  obtained  from  the  IPIC 
method  outweigh  the  need  to  prevent 
adverse  selection.  Consequently,  the 
final  regulations  eliminate  the 
requirement  to  reduce  the  IPI  by  20 
percent.  All  taxpayers  electing  to  use 
the  IPIC  method  may  use  100  percent  of 
the  IPI  to  compute  the  LIFO  value  of  a 
dollar-value  pool. 

3.  Use  of  10  Percent  Categories  and  BLS 
Weights 

The  current  regulations  provide  rules 
for  assigning  the  items  in  a  dollar-value 
pool  to  the  applicable  categories  listed 
in  the  "CPI  Detailed  Report"  or  the  "PPI 
Detailed  Report"  for  which  the  BLS 
publishes  corresponding  ciunidative 
price  indexes  (BLS  categories  and  BLS 
price  indexes,  respectively)  for  piuposes 
of  computing  the  IPI  for  a  dollar-value 
pool.  In  very  simple  terms,  taxpayers 
use  a  process  of  elimination  to  assign  all 
the  items  in  a  dollar-value  pool  to  BLS 
categories  that  include  at  least  10 
percent  of  the  total  inventory  value  (10 
percent  BLS  categories)  and  then  use  the 
corresponding  BLS  weights  to  compute 
a  wei^ted-average  appropriate  index 
for  the  items  assigned  to  those  10 
percent  BLS  categories. 

The  proposed  regulations  eliminate 
the  requirements  to  use  the  10  percent 
BLS  categories  and  BLS  weights  to 
compute  an  appropriate  index  because 
it  was  believed  that  these  requirements 
did  not  provide  the  intended  simplicity 
but  rather  added  unnecessary 
complexity  td  the  IPIC  method.  Instead, 
the  proposed  regulations  require  the 
taxpayer  to  assign  items  in  a  dollar- 
value  pool  to  the  most-detailed  BLS 
categories  listed  in  the  "CPI  Detailed 
Report"  or  the  "PPI  Detailed  Report," 
whichever  is  applicable,  and  to  weight 
the  BLS  price  indexes  based  on  the 
relative  cxurent-year  cost  of  the  items 
assigned  to  those  BLS  categories. 

Several  commentators  objected  to  the 
elimination  of  the  requirement  to  use 
the  10  percent  BLS  categories  and  BLS 
weights  to  compute  an  appropriate 
index.  They  suggested  that  this  regime 
does  in  fact  provide  simplification  for 
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some  taxpayers  and  consequently 
should  be  retained  as  an  option, 
particularly  for  retail  grocers  that  would 
have  to  incur  substantial  administrative 
costs  to  have  the  items  contained  in 
their  dollar-value  pools  assigned  to 
numerous,  most-detailed  BLS 
categories.  Other  commentators 
supported  the  elimination  of  the 
requirement  to  use  BLS  weights,  arguing 
that  this  will  reduce  both  the 
complexity  of  the  IPIC  method  and  the 
potential  for  distortion  caused  by  the 
use  of  the  BLS  weights.  However,  these 
commentators  generally  recommended 
retention  of  the  10  percent  categories  or, 
alternatively,  modification  of  the 
proposed  rule  to  permit  a  taxpayer  to 
assign  items  in  a  dollar-value  pool  to 
less-detailed  BLS  categories  (e.g.,  using 
6-digit  or  4-digit  commodity  codes  in 
the  PPI).  Anotiher  commentator 
suggested  lowering  the  testing  threshold 
from  10  percent  to  8  percent. 

The  IRS  and  Treasmy  Department 
now  understand  that  the  requirement  to 
use  10  percent  BLS  categories  and  BLS 
weights  provides  simplicity  for  some 
taxpayers  but  complexity  for  others. 
Accordingly,  the  foial  regulations  retain 
the  10  percent  BLS  categories  and  BLS 
weights  as  an  elective  method  (10 
percent  method)  of  determining  the 
category  inflation  index  of  a  10  percent 
BLS  category.  The  final  regulations 
clarify,  however,  that  to  determine 
whether  a  BLS  category  may  be  selected 
under  the  10  percent  method,  a  taxpayer 
must  compare  the  current-year  cost  of 
the  items  in  that  category  to  the  total 
cmrent-year  cost  of  the  items  in  the 
dollar-value  pool,  not  to  the  total 
cmrent-year  cost  of  the  items  in  the 
taxpayer's  entire  inventory. 

4.  Weighted  Harmonic  Mean  for 
.  Computing  Inventory  Price  Index 

A  pool  index  computed  using  the 
dollar-value  LIFO  method  should  reflect 
a  weighted  average  of  the  inflation  rates 
of  the  items  contained  in  the  ending 
inventory  of  the  dollar-value  pool.  The 
current  regulations  state  that  the 
appropriate  indexes  are  weighted 
according  to  the  relative  current-year 
.costs  of  the  items  in  each  selected  BLS 
category.  However,  the  regulations  do 
not  state  how  a  taxpayer  computes  a 
weighted  average  of  the  appropriate 
indexes  using  the  amount  of  relative 
current-year  costs  in  each  selected  BLS 
category.  An  example  of  IPIC  weighting 
methodology  is  found  in  Rev.  Proc.  84- 
57  (1984-2  C.B.  496),  which  shows  the 
computation  of  an  IPI  based  on  a 
wei^ted  arithmetic  mean  of  the 
appropriate  indexes.  (Weighted 
Arithmetic  Mean  =  [Sum  of  (Weight  x 
Appropriate  Index)!  /  Sum  of  Weights). 


In  addition,  an  example  found  in  Rev. 
Proc.  98-49  (1998-2  C.B.  321)  uses  a 
weighted  arithmetic  mean  to  compute  a 
weighted-average  percent  change  for  a 
selected  BLS  category. 

The  proposed  regulations  provide  that 
the  pool  index  must  be  computed  using 
a  weighted  harmonic  mean,  instead  of  a 
weighted  arithmetic  mean,  based  on  the 
relative  current-year  costs  in  the  dollar- 
value  pool.  (Weighted  Harmonic  Mean  = 
Siun  of  Weights  /  Sum  of  (Weight  / 
Appropriate  Index)). 

Using  a  weighted  arithmetic  mean  of 
the  category  irilation  indexes  of  the  BLS 
categories  represented  in  a  dollar-value 
pool  is  not  a  mathematically  correct 
method  of  computing  the  IPI  for  the 
pool  when  the  corresponding  weights  . 
are  the  relative  current-year  costs  at  the 
end  of  the  taxable  year.  If  a  taxpayer's 
dollar-value  pool  has  the  same  quantity 
of  two  items  with  identical  base-year 
costs,  the  IPI  should  reflect  the  inflation 
rates  of  the  two  items  equally.  However, 
a  weighted  arithmetic  mean  of  the 
category  inflation  indexes  will  assign 
more  weight  to  the  inflation  rate  of  the 
item  that  has  the  higher  current-year 
cost.  Thus,  the  mean  will  be  skewed  in 
favor  of  BLS  categories  that  experience 
higher  rates  of  inflation,  and  the  IPI  will 
be  overstated.  Thi.«!  result  also  will  occur 
when  the  items  in  the  dollar-value  pool 
experience  deflation  because  too  much 
weight  will  be  assigned  to  the  BLS 
categories  that  experience  less  deflation. 
Several  commentators  objected  to  the 
mandatory  use  of  the  weighted 
harmonic  mean  when  computing  an  IPI. 
Acknowledging  that  an  IPI  based  on  a 
weighted  harmonic  mean  is 
mathematically  correct,  these 
commentators  stated  that  the  inaccuracy 
built  into  a  weighted  arithmetic  mean  is 
offset  (in  the  case  of  larger  taxpayers)  by 
the  20  percent  reduction  of  the  "stated 
percentage."  Thus,  they  recommended 
that  taxpayers  be  permitted  to  continue 
computing  IPIs  based  on  a  weighted 
aritlunetic  mean  rather  than  be  required 
to  incur  additional  administrative  costs 
to  begin  computing  IPIs  based  on  a 
weighted  harmonic  mean. 

The  IRS  and  Treasury  Department  did 
not  adopt  these  suggestions  because  a 
weighted  arithmetic  mean  based  on 
relative  current-year  costs  at  the  end  of 
the  period  is  not  mathematically  correct 
and  the  conversion  from  a  weighted 
arithmetic  mean  to  a  weighted  harmonic 
mean  is  not  unduly  burdensome.  To 
assist  taxpayers  that  need  to  change  to 
a  weighted  harmonic  mean,  the  final 
regulations  include  the  formula  for,  and 
examples  of.  computing  a  weighted 
harmonic  mean. 

On  the  other  hand,  the  use  of  a 
weighted  arithmetic  mean  is 


mathematically  correct  when  computing 
a  weighted-average  category  inflation 
index  based  on  relative  costs  at  the 
begiiming  of  the  taxable  year.  The 
published  BLS  weights  applicable  for  a 
taxable  year  are  essentially  based  on 
relative  costs  at  the  beginning  of  the 
period.  Therefore,  whenever  it  is 
necessary  to  compute  the  category 
inflation  index  of  a  10  percent  BLS 
category  using  BLS  weights,  taxpayers 
must  compute  a  weighted  arithmetic 
mean.  When  computing  the  IPI  for  a 
dollar-value  pool,  however,  even 
taxpayers  electing  to  use  the  10  percent 
method  must  use  the  weighted 
harmonic  mean  based  on  the  current- 
year  cost  of  the  items  assigned  to  each 
10  percent  BLS  category. 

5.  Selecting  an  Appropriate  Month 

The  current  regulations  state  that  a 
taxpayer  not  using  the  retail  method 
must  select  price  indexes  "as  of  the 
month  or  months"  most  appropriate  to 
its  method  of  determining  current-year 
cost  (appropriate  month),  or  make  a  one- 
time binding  election  of  an  appropriate 
representative  month  (representative 
month).  In  the  case  of  a  retailer  using 
the  retail  method,  the  appropriate 
month  is  the  last  month  of  the  retailer's 
taxable  year.  The  IRS  has  ruled  that  a 
month  is  a  representative  month  if  a 
nexus  exists  between  the  selected 
month,  the  taxpayer's  method  of 
determining  ciurent-year  cost,  and  the 
taxpayer's  historic  experience  of 
inventory  purchases.  Rev.  Rul.  89-29 
(1989-1  C.B.  168).  In  practice,  many 
taxpayers  have  been  confused  about  the 
meaning  of  "month  or  months  most 
appropriate  to  the  taxpayer's  method  of 
determining  current-year  cost." 

The  proposed  regulations  clarify  that 
for  each  dollar- value  pool,  a  taxpayer 
not  using  the  retail  method  either  must 
aimually  select  an  appropriate  month  or 
must  make  an  election  to  use  a 
representative  month.  The  principles  of 
Rev.  Rul.  89-29.  which  have  been 
incorporated  into  the  final  regidations. 
continue  to  apply  for  the  purpose  of 
determining  whether  a  particular  month 
is  appropriate  or  representative. 

Several  commentators  stated  that 
taxpayers  should  be  permitted  to  use 
two  IPIs  for  each  taxable  year  (dual 
indexes),  so  that  they  will  not  be  denied 
the  right  to  use  the  earliest  acquisitions 
method  of  determining  current-year 
costs.  These  commentators  suggest  that 
a  taxpayer  whose  accounting  system 
determines  the  current-year  cost  of 
ending  inventorv-  using  a  first-in,  first- 
out  (FIFO)  method  (i.e.,  most  recent 
purchases)  could  compute  an  IPI  based 
on  indexes  selected  from  the  CPI  or  PPI 
applicable  to  a  month  late  in  the  taxable 
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year  to  deflate  the  current-year  cost  of 
items  in  ending  inventory  for  the 
purpose  of  determining  whether  an 
increment  or  liquidation  has  occurred 
during  the  taxable  year.  If  there  is  an 
increment,  the  taxpayer  would  compute 
a  second  IPI  based  on  indexes  selected 
from  the  CPI  or  PPl  applicable  to  a 
month  early  in  the  taxable  year  to  inflate 
the  base-year  cost  of  the  increment  to  its 
LIFO  value  based  on  its  "pricing 
election"  (i.e.,  earliest  acquisitions). 

The  IRS  and  Treasury  Department  did 
not  adopt  this  suggestion  for  several 
reasons.  First,  the  IPIC  method  and  the 
earliest  acquisitions  method  are  not 
mutually  exclusive.  In  fact,  the  ciurent 
and  proposed  IPIC  regulations  clearly 
permit  an  electing  taxpayer  to  use  any 
method  of  determining  curr^t-year  cost 
permitted  under  §  1.472-8(e)(2){ii), 
including  the  earUest  acquisitions 
method.  A  dual  index  IPIC  method  is 
not  needed  to  ensiu^  that  an  electing 
taxpayer  will  be  able  to  use  the  earliest 
acquisitions  method.  However,  the 
earliest  acquisitions  method  is  available 
under  the  EPIC  method  only  to  a 
taxpayer  that  actually  computes  the 
curtent-year  cost  of  its  ending  inventory 
using  the  earliest  acquisitions  method 
because  use  of  a  dual  index  is 
inconsistent  with  the  IPIC  method's 
concept  of  an  appropriate  month.  The 
appropriate  month  concept  requires  a 
taxpayer  to  select  a  month  that 
correlates  with  its  actual  method  of 
computing  current-year  cost  and  its 
expmence  with  inventory  purchases. 
As  explained  in  Rev.  Rul.  89-29.  "[tjhe 
timing  of  the  index  (and  the  month 
selected)  must  relate  to  the  timing  of  the 
determination  of  ciurent-year  cost, 
otherwise  distortion  would  occiu'."  The 
determination  of  an  appropriate  month 
is  not  a  choice  between  equally 
acceptable  methods  of  determining 
current-year  cost,  but  depends  on  the 
taxpayer's  actual  method  of  determining 
current-year  cost  and  actual  pwchases. 
Thus,  a  taxpayer  using  a  calendar  tax 
year  may  select  January  as  the 
appropriate  month  only  if  items 
represented  in  the  ending  inventory 
were  purchased  in  January  and  the 
taxpayer  determines  the  current-year 
cost  of  .the  ending  inventory  based  on 
the  cost  of  those  January  piuchases. 

Moreover,  though  a  dual  index  IPIC 
method  would  eliminate  the 
requirement  to  determine  the  actual 
earliest  acquisitions  cost  of  the  items  in 
a  dollar-value  pool,  the  method  would 
not  simplify  a  taxpayer's  use  of  the 
dollar-value  LIFO  method.  A  dual  index 
IPIC  method  will  require  an  electing 
taxpayer  to  compute  (and  the  IRS  to 
examine)  twice  as  many  category 
inflation  indmes  because  the  taxpayer 


would  need  BLS  price  indexes  that 
reflect  its  inflation  experience  under  the 
most  recent  purchases  method  as  well 
as  under  the  earliest  acquisitions 
method.  Similarly,  a  dual  index  IPIC 
method  would  require  a. taxpayer  to 
select  twice  as  many  appropriate  or 
representative  months  for  each  taxable 
year.  Not  only  does  the  requirement  to 
select  two  appropriate  months  increase 
the  complexity  of  the  IPIC  method,  it 
also  decreases  the  accuracy  of  the 
method  as  some  accuracy  is  lost  as  a 
result  of  determining  the  appropriate 
month  for  the  entire  pool  rather  than  for 
each  inventory  item  or  each  BLS 
category. 

In  siunmary,  the  IPIC  method  was 
intended  to  simplify  the  dollar-value 
LIFO  method,  primarily  so  it  could  be 
used  by  taxpayers  that  were  otherwise 
unable  to  use  the  method.  The  IPIC 
method  was  neither  intended  nor 
designed  to  serve  as  a  surrogate  for 
determining  the  earliest  acquisitions 
cost  of  the  items  in  a  dollar-value  pool. 
The  prohibition  on  the  use  of  dual 
indexes  in  connection  with  the  IPIC 
method,  however,  does  not  necessarily 
mean  that  the  use  of  dual  indexes  will 
be  prohibited  in  the  context  of  other 
LIFO  methods. 

Several  commentators  objected  to  the 
rule  that  requires  a  taxpayer  using  both 
the  retail  method  and  LIFO  method  to 
use  the  last  month  of  the  taxable  year  as 
its  appropriate  month.  In  their  view,  a 
month  in  the  middle  of  the  year  would 
be  more  representative  because  the 
retail  method  produces  an  average  cost 
for  a  group  of  goods  based  on  purchases 
for  an  entire  year. 

The  IRS  and  Treasiuy  Department  did 
not  adopt  this  suggestion  because  they 
believe  that  the  appropriate  month  for  a 
taxpayer  using  the  retail  method  is  the 
last  month  of  the  taxable  year.  Section 
1.471-8  generally  requires  that  a 
taxpayer  adjust  retail  selling  prices  of 
the  goods  on  hand  at  the  end  of  the  year 
to  cost  based  on  the  ratio  of  goods 
available  for  sale  at  cost  to  goods 
available  for  sale  at  retail  (the  cost 
complement  percentage).  While  this 
ratio  may  reflect  an  average  cost 
complement  percentage  for  the  year,  it 
is  applied  to  retail  selling  prices  of  the 
goods  on  hand  at  the  end  of  the  taxable 
year  rather  than  the  average  retail 
selling  price  of  these  goods  during  the 
year.  Consequently,  the  approximate 
cost  determined  imder  the  retail  method 
is  not  necessarily  equal  to  the  average 
cost  of  the  inventory. 

One  commentator  suggested  that  the 
•  final  regulations  should  include  {actors 
for  determining  an  appropriate  month. 
Other  commentators  requested  an 
example  showing  how  to  determine  an 


appropriate  month  when  a  short  taxable 
year  follows  the  first  taxable  year  that  a 
taxpayer  uses  the  IPIC  method.  In 
response  to  these  comments,  the  final 
re^ilations  incorporate  the  guidance  on 
an  appropriate  representative  month 
(including  three  of  the  examples)  found 
in  Rev.  Rul.  89-29. 

6.  Calculation  of  a  Category  Inflation 
Index 

The  proposed  regulations  generally 
provide  that  in  the  case  of  a  taxpayer 
using  the  double-extension  IPIC 
method,  the  inflation  index  for  a 
selected  BLS  category  is  equal  to  the 
quotient  of  the  BLS  price  index  for  the 
appropriate  or  representative  month  of 
the  ciurent  taxable  year  and  the  month 
preceding  the  first  day  of  the  base  year. 
In  the  case  of  a  taxpayer  using  the  link- 
chain  EPIC  method,  the  inflation  index 
for  a  selected  BLS  category  is  equal  to 
the  BLS  price  index  for  the  appropriate 
or  representative  month  of  the  current 
taxable  year  divided  by  the  appropriate 
or  representative  month  used  for  the 
immediately  preceding  taxable  year. 
However,  if  the  first  taxable  year  the 
taxpayer  uses  the  IPIC  method  also  is 
the  first  taxable  year  the  taxpayer  uses 
the  dollar-value  LIFO  method,  the 
inflation  index  is  equal  to  the  quotient 
of  the  published  cumulative  index  for 
the  appropriate  or  representative  month 
for  the  current  taxable  year  divided  by 
the  published  ciunulative  index  for  the 
month  immediately  preceding  the  first 
day  of  the  taxable  year. 

Several  commentators  argued  that  the 
prescribed  calculation  for  the  first 
taxable  year  a  taxpayer  uses  both  the 
dollar-value  UFO  and  IPIC  methods  is 
likely  to  overstate  or  imderstate 
inflation  if  the  taxpayer  has  opening 
inventories,  unless  the  opening 
inventories  were  purchased  during  the 
last  month  of  the  preceding  taxable  year. 
To  address  this  concern,  the 
commentators  suggested  that  a  taxpayer 
be  permitted  to  compare  the  BLS  price 
index  for  the  appropriate  month  of  the 
first  LIFO  taxable  year  with  the  BLS 
price  index  for  the  appropriate  month  of 
the  taxpayer's  last  non-LD^O  taxable 
year.  Another  commentator  suggested 
that  the  denominator  in  this  formula 
should  be  the  BLS  price  index  that 
reflects  prices  during  the  last  inventory 
turn  of  ^e  immediately  preceding 
taxableyear. 

The  IRS  and  Treasury  Department 
agree  with  the  commentators'  concerns. 
In  addition,  the  IRS  and  Treasury 
Department  recognize  that  the  same 
problem  exists  under  the  proposed 
regulations  as  a  result  of  die 
requirement  to  use  the  month  preceding 
the  first  day  of  the  base  year  to  compute 
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an  appropriate  index  under  the  double- 
extension  IPIC  method.  Accordingly,  the 
final  regulations  generally  .provide  that 
a  category  inflation  index  should  be 
computed  with  reference  to  the  BLS 
price  indexes  for  an  appropriate  month 
of  the  year  precedingits  LIFO  election 
(in  the  case  of  the  double-extension  IPIC 
method)  or  of  the  preceding  year  (in  the 
case  of  the  link-chain  IPIC  method).  In 
addition,  the  final  regulations 
incorporate  the  general  guidance  of  Rev. 
Proc.  98-49  concerning  the  computation 
of  a  category  inflation  index  when  a 
selected  BLS  category  is  revised  for  the 
taxable  year. 

7.  Scope  of  an  IPIC  Method  Election 

The  ciurent  regulations  generally 
require  a  taxpayer  using  the  IPIC 
method  to  use  that  method  to  account 
for  all  items  accounted  for  using  the 
LIFO  method  (LIFO  inventory  items). 
The  current  regulations  also  prohibit  the 
use  of  the  IPIC  method  by  a  taxpayer 
that  is  eligible  to  use  BLS  price  indexes 
prepared  for  the  purpose  of  valuing  the 
LIFO  inventory  items  of  a  specific 
industry.  For  example,  a  taxpayer 
eligible  to  use  the  BLS  retail  price 
indexes  published  in  "Department  Store 
Inventory  Price  Indexes"  (DSIP  indexes) 
may  not  use  the  IPIC  method. 

The  proposed  regulations  liberalize 
the  eligibility  restrictions  applicable  to 
the  IPIC  method  in  two  respects.  First, 
a  taxpayer  must  use  the  IPIC  method  for 
all  items  accounted  for  under  the  dollar- 
value  LIFO  method,  but  not  for  all  items 
accounted  for  under  the  LIFO  method. 
Second,  a  taxpayer  eligible  to  use  DSIP 
indexes  may  elect  to  use  the  IPIC 
method  for  all  its  LIFO  inventory  items 
or  for  those  LIFO  inventory  items  that 
do  not  Ml  within  any  of  the  23  major 
groups  listed  in  "Department  Store 
Inventory  Price  Indexes." 

Several  commentators  objected  to  the 
proposed  general  requirement  that  an  - 
electing  taxpayer  use  the  IPIC  method 
for  all  its  LIFO  inventory  items.  In  their 
view,  section  446(d)  permits  a  taxpayer 
.  to  elect  the  EPIC  method  for  each  trade 
or  business.  The  requirement  to  use  the 
IPIC  method  for  all  LIFO  inventory 
items,  as  originally  promulgated,  was 
designed  to  prevent  adverse  selection. 
The  IRS  and  Treasury  Department 
understand,  however,  that  taxpayers 
often  have  valid  business  reasons  for 
using  the  IPIC  method  in  some 
businesses  but  not  in  others.  For 
example,  a  taxpayer  may  have  difficulty 
using  the  double-extension  method  in 
one  of  its  trades  or  businesses  but  not 
in  another.  Accordingly,  the  final 
regulations  permit  a  taxpayer  to  limit  its 
IPIC  election  to  one  or  more  specific 
trades  or  businesses. 


8.  Selection  of  "CPI  Detailed  Report"  or 
"PPI  Detailed  Report" 

The  current  regulations  state  that  a 
retailer  may  select  price  indexes  from 
the  "CPI  Detailed  Report"  or  the  "PPI 
Detailed  Report,"  but  if  equally 
appropriate  price  indexes  may  be 
selected  from  either,  a  retailer  using  the 
retail  method  must  select  from  the  "CPI 
Detailed  Report,"  and  a  retailer  not 
using  the  retail  method  must  select  from 
the  "PPI  Detailed  Report." 

The  proposed  regulations  eliminate 
the  requirement  that  retailers  determine 
whether  the  "CPI  Detailed  Report"  and 
"PPI  Detailed  Report"  contain  equally 
appropriate  price  indexes.  Instead,  the 
proposed  regulations  require  retailers 
using  the  retail  method  to  select  price 
indexes  from  the  "CPI  Detailed  Report" 
and  require  all  other  taxpayers  using  the 
IPIC  method  to  select  price  indexes  from 
the  "PPI  Detailed  Report." 

Several  commentators  suggested  that 
the  IRS  and  Treasury  Department  permit 
all  retailers  using  the  IPIC  method  to 
select  price  indexes  from  either  the  "CPI 
Detailed  Report  "  or  the  "PPI  Detailed 
Report."  These  commentators  argue  that 
many  retailers  selecting  price  indexes 
horn  the  CPI  do  not  use  the  retail 
method  and  would  be  forced  to  change. 
This  change  would  be  particularly 
burdensome  because  the  categories 
listed  in  the  "PPI  Detailed  Report"  are 
far  more  detailed  (and  less  correlated) 
than  those  listed  in  the  "CPI  Detailed 
Report."  In  addition,  these 
commentators  argue  that  the  proposed 
rule  fails  to  recognize  that  the  PPI  does 
not  necessarily  reflect  cost  for  retailers 
not  using  the  retail  method  because  the 
majority  of  retailers  purchase  their 
goods  from  wholesalers  not  producers. 
Finally,  the  commentators  expressed 
concern  that  the  proposed  rule  would 
preclude  retailers  that  use  the  retail 
method  at  their  stores  and  a  cost  method 
at  their  warehouses  from  using  the  price 
indexes  listed  in  the  "CPI  Detailed 
Report"  when  retail  price  information  is 
not  ascertained  or  readily  available  for 
goods  in  warehouses. 

The  IRS  and  Treasury  Department 
generally  agree  with  tfie  commentators' 
concerns.  Accordingly,  the  final 
regulations  permit  all  retailers  using  the 
IPIC  method  to  assign  items  in  dollar- 
value  pools  to  the  BLS  categories  listed 
in  either  the  "CPI  Detailed  Report"  or 
the  "PPI  Detailed  Report, "  whichever  is 
"selected. 

9.  BLS  Category  for  Work-in-Process 

The  proposed  regulations  provide  that 
manufacturers  and  processors  must 
assign  all  work-in-process  (WIP)  items 
in  a  dollar-value  pool  to  the  most- 


detailed  index  categories  that  include 
the  finished  goods  into  which  the  WIP 
item  will  be  manufactured  or  processed. 
For  this  purpose,  finished  good  means 
any  good  that  is  in  a  salable  state. 

Several  commentators  objected  to  the 
proposed  requirement  that  a  taxpayer 
compute  a  separate  inflation  index  for  a 
WIP  item  that  is  in  a  salable  state  but 
not  regularly  sold  by  the  taxpayer. 

The  IRS  and  Treasury  Department 
agree  with  the  commentators'  objection 
to  the  extent  that  the  taxpayer's  WIP 
items  are  merely  salable.  Accordingly, 
the  final  regulations  provide  that  a 
taxpayer  is  not  required  to  compute  a 
separate  category  inflation  index  for  a 
salable  WIP  item,  unless  the  taxpayer 
regularly  sells  that  WIP  item. 

10.  Relocation  and  Clarification  of 
Special  Pooling  Rules 

The  current  regulations  provide 
special,  elective  pooling  rules  for 
retailers,  wholesalers,  jobbers,  and 
distributors  that  use  the  IPIC  method. 
These  taxpayers  are  permitted  to 
establish  a  dollar-value  pool  for  any 
group  of  goods  included  in  one  of  the 
1 1  general  categories  of  consumer  goods 
described  in  the  "CPI  Detailed  Report." 
In  addition.  Rev.  Proc.  84-57  provides 
that  inventory  pools  may  be  established 
for  any  group  of  goods  included  within 
one  of  the  15  general  categories  of 
producer  goods  described  in  Table  6  of 
the  "PPI  Detailed  Report."  Finally,  the 
regulations  provide  that  dollar-value 
pools  that  comprise  less  than  5  percent 
of  inventory  value  may  be  combined  to 
form  a  single  miscellemeous  dollar-value 
pool.  If  the  resulting  miscellaneous 
dollar-value  pool  itself  comprises  less 
than  5  percent  of  inventory  value,  that 
pool  may  be  combined  with  the  largest 
dollar- value  pool. 

The  proposed  regulations  retain  the 
special,  elective  pooling  rules  for 
inventory  items  accounted  for  under  the 
IPIC  method  contained  in  the  current 
regulations  and  incorporate  the  special, 
elective  pooling  rules  contained  in  Rev. 
Proc.  84-57. 

Several  conunentators  asked  whether 
taxpayers  must  apply  the  5  percent  rules 
to  a  dollar-value  pool  annually  and,  if 
so.  how  they  are  to  account  for  dollar- 
value  pools  that  no  longer  satisfy  the  5 
percent  threshold.  One  commentator 
suggested  that  the  IRS  and  Treasury 
Department  make  these  5  percent  rules 
optional,  state  whether  these  rules  are 
methods  of  accounting,  and  require 
taxpayers  to  apply  the  principles  of 
§  1.472-8(g)(2)  when  changing  dollar- 
value  pools  because  of  these  5  percent 
rules.  Another  commentator 
recommended  that  taxpayers  be 
permitted  to  include  inventories  not 
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accounted  for  imder  the  IJFO  method  in 
"inventory  value"  when  determining 
whether  the  5  percent  rules  apply. 

The  IRS  and  Treasiuy  Depsutment 
believe  that  both  of  the  5  percent  rules 
for  dollar-value  pools  have  been,  and 
remain,  optional.  Under  the  current  and 
proposed  regulations,  a  taxpayer  may, 
but  is  not  required  to,  combine  two  or 
more  specific  dollar-value  pools  into  a 
single  miscellaneous  dollar-value  pool 
when  the  cost  of  each  specific  dollar- 
value  pool  does  not  exceed  5  percent  of 
the  total  cost  of  the  taxpayer's  LIFO 
inventory.  In  addition,  a  taxpayer  may, 
but  is  not  required  to,  combine  the 
single  miscellaneous  doUar-vsilue  pool 
and  the  largest  specific  dollar-value 
pool  when  cost  of  the  miscellaneous 
dollar-value  pool  does  not  exceed  5 
percent  of  the  total  cost  of  the  taxpayer's 
LIFO  inventory.  Furthermore,  the  IRS 
and  Treasiuy  Department  brieve  that 
both  of  the  5  percent  rules  are  methods 
of  accounting  within  the  broader  IPIC 
pooling  method,  so  a  taxpayer  may  not 
change  to,  or  cease  using,  either  of  the 
5  percent  rules  without  obtaining  the 
Commissioner's  prior  consent.  In 
addition,  any  change  in  pooling 
required  by  the  taxpayer's  proper  use  of 
the  5  percent  rule(s)  is  a  change  in 
method  of  accounting.  Thus,  the  final 
regulations  require  a  taxpayer  in  these 
circumstances  to  combine  and  separate 
its  dollar-value  pools  in  accordance 
with  §  1.472-8(g).  Moreover,  the  final 
regulations  require  a  taxpayer  to 
determine  whether  to  separate  or 
combine  the  5  percent  pools  every  third 
taxable  year  based  on  current-year  data 
rather  than  on  average  data. 

1 1 .  New  Base  Year  for  IPIC  Method 
Changes  \ 

The  current  regulations  require  a 
taxpayer  that  changes  to  the  IPIC 
method  from  another  dollar-value  LIFO 
method  to  treat  the  year  of  change  as  the 
base  year  in  determining  the  LIFO  value 
of  the  dollar-value  pool(s)  for  the  year 
of  change  and  later  taxable  years.  The 
taxpayer  is  required  to  restate  the  base- 
year  cost  of  the  existing  increments  in 
terms  of  new  base-year  cost,  which  also 
requires  the  restatement  of  the  IPI  of 
each  of  the  layers.  This  procedure  is 
referred  to  alternatively  as  updating  the 
base  year  or  establishing  a  new  base 
year. 

One  commentator  suggested 
eliminating  the  reference  to  §  1.472- 
8(f)(2)  in  the  case  of  a  voluntary  change 
from  the  specific  goods  LIFO  method  to 
the  dollar-value  LIFO  method  because 
taxpayers  and  tax  practitioners  have 
long  questioned  how  to  imfdement  this 
change  without  updating  the  base  year. 
The  final  regulations  adopt  this 


suggestion  and  require  a  taxpayer 
changing  from  the  specific  goods  LIFO 
method  to  the  IPIC  method  to  establish 
a  new  base  year.  Although  guidance 
addressing  taxpayers  changing  from  the 
specific  goods  LIFO  method  to  a  dollar- 
value  LIFO  method  other  than  the  IPIC 
method  is  outside  the  scope  of  these 
regulations,  the  IRS  and  Treasiuy 
Department  are  considering  whether  to 
issue  additional  guidance  to  address  the 
commentator's  concerns  regarding 
changes  from  the  specific  goods  method 
to  a  dollar-value  LIFO  method. 

The  proposed  regulations  clarify  that 
the  base-year-updating  procedure  is 
mandatory  for  voluntary  changes  to  the 
IPIC  method.  However,  the  proposed 
regulations  authorized  examining  agents 
to  require  a  change  to  the  IPIC  method 
in  circumstances  where  the  taxpayer's 
prior  method  does  not  clearly  reflect 
income  and  to  implement  the  change 
using  a  cutoff  method  in  circiunstances 
where  the  taxpayer's  books  and  records 
lacked  the  information  necessary  to 
compute  a  section  481(a)  adjustment. 
The  latter  provision  was  intended  to 
provide  examining  agents  with  an 
alternative  to  LIFO  termination  in 
appropriate  circumstances. 

One  commentator  objected  to  giving 
examining  agents  the  authority  to 
require  a  taxpayer  using  a  LIFO  method 
to  change  to  the  double-extension  IPIC 
method  even  when  the  taxpayer 
produces  records  that  will  allow  the 
agent  to  calculate  the  effect  of  changing 
to  a  correct  method  other  than  the  IPIC 
method.  This  commentator  requested 
"clear-cut"  published  guidance  on  the 
types  of  records  that  taxpayers  using  a 
LIFO  method  must  retain  and  the  length 
of  time  that  they  must  retain  them.  In 
addition,  because  of  the  administrative 
bvuden  associated  with  record  retention 
(particularly  those  records  needed  for 
UFO  methods  not  used  by  the 
taxpayer),  this  conunentator  requested 
that  the  IRS  and  Treasury  Department 
create  a  shortcut  procedure,  similar  to 
the  three-year  transition  rule  imder 
§  1.263A-7(c)(2)(iv),  to  calculate  the 
effect  of  changing  the  taxpayer's  LIFO 
method.  Finally,  this  commentator 
suggested  that  the  IRS  and  Treasury 
Department,  as  a  matter  of  fairness, 
permit  a  taxpayer  to  recompute  each 
year's  layer  using  the  IPI  for  that  year. 

Several  commentators  luged  the  IRS 
and  Treasury  Department  to  withdraw 
the  involuntary  change  provisions 
entirely  or,  alternatively,  to  modify 
them  to  give  examining  agents 
discretion  to  impose  a  change  to  the 
double-extension  IPIC  method  with  or 
without  establishing  a  new  base  year. 
One  of  these  commentators  also  urged 
the  IRS  and  Treasury  Department  to  give 


these  examining  agents  discretion  to 
impose  a  change  to  either  the  double- 
extension  IPIC  method  or  the  link-chain 
IPIC  method. 

In  response  to  these  comments,  the 
final  regulations  provide  that  an 
examining  agent  may  change  a  taxpayer 
from  a  LIFO  method 'that  does  not 
clearly  reflect  income  to  the  IPIC 
method.  If  the  agent  decides  to  change 
the  taxpayer  to  the  IPIC  method,  and  the 
taxpayer  does  not  provide  sufficient 
information  from  its  books  and  records 
to  compute  an  adjustment  under  section 
481,  the  agent  may  implement  the 
change  using  the  simplified  transition 
method.  Under  the  simplified  transition 
method,  the  agent  makes  certain 
assiunptions  regarding  the  composition 
of  ending  inventory  in  prior  taxable 
years  and  recomputes  the  LIFO  value  of 
each  dollar-value  pool  as  of  the 
beginning  of  the  year  of  change  using 
the  IPIC  method.  The  section  481(a) 
adjustment  arising  from  the  accounting 
method  change  is  equal  to  the  difference 
between  that  recomputed  LIFO  value 
and  the  LIFO  value  of  the  dollar-value 
pool  determined  imder  the  taxpayer's 
former  method.  The  IRS  and  Treasury 
Department  are  considering  other 
simplified  methods  of  computing  a 
section  481(a)  adjustment  arising  frx>m  a 
change  fit)m  one  LIFO  method  to 
another  and  may  publish  additional 
guidance  in  the  friture.  The  suggestion 
regarding  the  issuance  of  guidance  on  a 
taxpayer's  record  keeping  requirement 
is  beyond  the  scope  of  this  project,  but 
will  be  considered  for  possible  future 
guidance. 

12.  Inventories  Received  in  Certain  ■ 
Noniecognition  Transactions 

An  election  to  use  the  dollar-value 
LIFO  method  for  LIFO  inventories 
received  in  a  nonrecognition  transaction 
to  which  section  381  does  not  apply 
(non-section  381  transfer)  may  not 
continue  the  LIFO  reserve  of  the 
transferor.  Jf  the  mix  of  goods  in  the 
inventory  changes  significantly  after  the 
transfer,  the  mechanics  of  the  dollar- 
value  LIFO  method  may  produce  an 
artificial  increment  in  the  year  the 
inventories  are  received  that  effectively 
eliminates  the  LIFO  reserve  established 
by  the  transferor.  This  artificial 
increment  occurs  because  the  base-year 
cost  of  new  items  are  reconstructed  to 
the  transferee's  base  year  (i.e.,  the  year 
it  elects  LIFO)  and  not  to  the  transferor's 
■base  year.  When  a  transferee  elects  the 
LIFO  and  IPIC  methods  for  LIFO 
inventories  received  in  a  non-section 
381  transfer,  the  transferee  will  have  an 
artificial  increment  in  the  year  the 
inventories  are  received  even  without  a 
significant  change  in  the  mix  of  goods 


infl2 


FMlnral  Resister / Vol.  67.  No.  6 /Wednesday.  January  9.  2002 /Rules  and  Reizulations 


Federal  Register /Vol.  67,  No.  6 /Wednesday.  January  9,  2002 /Rules  and  Reflations 1081 


in  its  ending  inventory.  The  EPIC 
method  invariably  produces  an 
increment  because  the  difference 
between  the  current-year  cost  and  the 
carryover  basis  of  the  transferred 
inventories  (i.e.,  the  base-year  cost) 
reflects  more  than  one  year's  inflation 
and  the  IPI  used  to  convert  the  current- 
year  cost  of  the  dollar-value  pool  at  the 
end  of  the  taxable  year  to  base-year  cost 
will  reflect  only  one  year's  inflation. 

To  prevent  the  recapture  of  a 
transferor's  LIFO  reserve  in  a  non- 
section  381  transfer,  the  proposed 
regulations  require  the  transferee  to 
update  its  base-year  cost  if  a  transferee 
uses  the  dollar-value  LIFO  method  for 
inventories  received  in  a  non-section 
381  transfer  and  the  transferor 
accounted  for  those  inventcMies  using 
the  dollar-value  LIFO  method  as 
follows.  First,  the  transferee's  base  year 
for  the  inventories  received  from  the 
transferor  is  the  year  of  transfer.  Second, 
the  transferee's  base-year  cost  for  the 
inventories  received  from  the  transferor 
is  equal  to  the  transferor's  current-year 
cost  for  those  inventories.  Finally,  if  the 
transferee  owned  inventories  prior  to 
the  transfer,  the  new  base-year  cost  of 
those  inventories  will  be  equal  to  their 
current-year  cost.  The  proposed 
regulations  do  not  affect  either  the 
ability  of  a  newly  formed  transferee  to 
elect  new  accounting  methods  or  the 
holdings  of  Rev.  Rul.  70-564  (1970-2 
C.B.  109)  and  Rev.  Rul.  70-565  (1970- 
2  C.B.  110).  However,  the  proposed 
regulations  do  not  apply  to  a  non- 
section  381  transfer  if  its  principal 
purpose  is  to  avail  the  transferee  of  a 
method  of  accounting  that  is 
unavailable  to  the  transferor  (or  is 
unavailable  to  the  transferor  without  the 
Cpmmissioner's  consent). 

One  conunentator  asserted  that  when 
a  taxpayer  described  in  Rev.  Rul.  70- 
564  (i.e.,  no  beginning  LIFO  inventories) 
applies  the  proposed  rule  to  transferred 
inventories,  the  resulting  IPI  of  the 
collapsed  base-year  layer  will  not  equal 
1.  Because  this  result  may  cause  some 
confusion,  the  commentator  suggested 
including  an  example  in  the  final 
regulations.  The  final  regulations 
include  an  example  demonstrating  the 
computation  of  increments  and 
liquidations  after  a  new  base  year  is 
established. 

Several  commentators  asserted  that 
the  proposed  rule  may  result  in  the 
creation  of  an  artificial  increment  or 
liquidation  when  a  transferee  and 
transferor  use  different  methods  of 
determining  current-year  costs.  Thus, 
the  regulations  should  be  changed  to 
permit  a  transferee  to  establish  (or 
reconstruct)  the  new  base-year  cost  of 
the  transferred  inventories  equal  to  the 


transferor's  first-in,  first-out  cost  for  the 
year  immediately  preceding  the  year  of 
transfer,  or  alternatively,  if  the  final 
regulations  continue  to  require  the  use 
of  the  transferor's  current-year  cost  and 
current-year  cost  method,  the 
regulations  should  be  changed  to 
provide  that  the  period  for  measuring 
inflation  for  the  base  year  is  between  the 
appropriate  month  for  determining  base- 
year  cost  and  the  appropriate  month  for 
determining  current-year  cost.  In 
addition,  one  commentator  suggested 
that  the  final  regulations  be  changed  to 
clarify  that  "beginning  inventory,  if 
any"  refers  only  to  inventory  that  the 
transferee  actually  owned  before  the 
nonrecognition  transaction. 

The  IRS  and  Treasury  Department 
agree  with  these  commentator's 
concerns.  Accordingly,  the  final 
regulations  permit  the  transferee  to 
compute  the  base-year  cost  of 
transferred  inventories  using  its  current- 
year  cost  and  its  method  of  determining 
current-year  cost.  The  final  regulations 
also  clarify  the  meaning  of  beginning 
inventory. 

Another  commentator  contended  that 
the  holding  of  Rev.  Rul.  70-564  is 
incorrect  and,  thus,  the  average  cost  rule 
of  section  472(b)(3)  should  not  be 
applied  to  inventories  received  by  a 
transferee  without  an  existing  LIFO 
election  in  a  non-section  381  transfer.  In 
addition,  this  commentator  noted  that 
the  holding  of  Rev.  Rul.  70-564  is 
inconsistent  with  §  1.1502-13 
(concerning  intercompany  transactions), 
which  generally  provides  that  an 
intercompany  transaction  may  not 
change  the  timing  of  the  recognition  of 
income  or  deductions.  This 
commentator  suggested  that  the  holding 
of  Rev.  Rul.  70-565,  which  provides  for 
a  carryover  of  a  transferor's  LIFO  layer 
history  in  a  section  351  transfer  to  a 
transferee  with  an  existing  LIFO 
election,  should  be  applied  in  all  non- 
section  381  transfers. 

The  IRS  and  Treasury  Department 
believe  this  comment  is  outside  the 
scope  of  these  final  regulations. 
However,  in  response  to  this  comment, 
the  IRS  and  Treasury  Department  are 
reconsidering  whether  to  continue  to 
require  different  results  upon  the 
transfer  of  LIFO  inventories  in  a  non- 
section  381  transfer  (as  currently 
required  by  Rev.  Rul.  70-564  and  Rev. 
Rul.  70-565  )  depending  upon  whether 
the  transferee  has  an  existing  LIFO 
election. 

13.  Effective  Date  of  Final  Regulations 

The  proposed  regulations  provide  that 
proposed  §§  1.472-8(b)(4),  {c)(2),  and 
(e)(3)  will  apply  to  taxable  years 
beginning  on  or  after  the  date  they  are 


published  in  the  Federal  Register  as 

final  regulations.  In  addition,  the 
proposed  regulations  provide  that 
proposed  §  1.472-8{h)  will  apply  to 
transfers  occurring  on  or  after  the  date 
it  is  published  in  the  Federal  Register 
as  a  final  regulation. 

One  commentator  suggested  that 
taxpayers  be  permitted,  but  not 
required,  to  apply  §§  1.472-8(b)(4). 
(c)(2),  and  (e)(3)  for  taxable  years  ending 
on  or  after  the  date  the  regulations  are 
published  in  the  Federal  Register  as 
final  regulations.  This  commentator  also 
suggested  that  taxpayers  be  permitted  to 
apply  §  1.472-8(h)  to  transfers  occurring 
during  the  taxable  year  ending  on  or 
after  die  date  the  regulations  are 
published  in  the  Federal  Register  as 
final  regulations.  In  addition,  several 
commentators  suggested  that  the 
transition  period  for  an  automatic 
change  in  method  of  accounting  to 
comply  with  §§  1.472-8(b)(4).  (c)(2),  and 
(e)(3)  be  extended  to  include  the  second 
taxable  year  ending  on  or  after  the  date 
the  regulations  are  published  in  the 
Federal  Register  as  final  regulations. 
The  IRS  and  Treasury  Department 
agree  with  these  suggestions.  However, 
in  order  to  ensure  that  taxpayers  may 
implement  these  changes  for  taxable 
years  ending  December  31 ,  2001 ,  as 
requested  by  the  commentators,  the 
final  regulations  are  effective  for  taxable 
years  ending  on  or  after  December  31, 
2001. 

Effect  on  Other  Documents 

Rev.  Proc.  84-57.  Rev.  Rul.  89-29. 
and  Rev.  Proc.  98-49  are  obsolete  on 
January  9,  2002. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
'  regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Pursuant  to  section 
7805(f)  of  the  Code,  the  proposed 
regulations  preceding  this  Treasury 
decision  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  their  impact  on  small  business.  It  is 
hereby  certified  that  the  collections  of. 
information  in  this  Treasury  decision 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  First,  only  taxpayers  that  adopt, 
or  change  to,  the  IPIC  method  will  be 
affected  by  the  collections  of 
information.  Second,  relatively  few 
small  entities  are  expected  to  adopt,  or 
change  to,  the  IPIC  method.  Third,  the 
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burden  of  the  collections  of  infonnation 
is  not  significant.  Therefore,  a 
Regulatory  Flexibility  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required. 

Draftiiig  Infiormation 

The  principal  author  of  these 
regulations  is  Leo  F.  Nolan  11  of  the 
Office  of  Associate  Chief  Counsel 
(Income  Tax  and  Accounting).  However, 
other  personnel  from  the  IRS  and 
Treasury  Department  participated  in 
their  development. 

List  of  Snl^ects 

26CFRPartl  \ 

Income  taxes,  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements.  | 

AdoptifMi  of  AmendmentB  to  die 
Regulatknts 

Accordingly,  26  CFR  parts  1  and  602 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  an  entry 
in  numerical  order  to  read  in  part  as 
fbUows: 

AndMrity:  26  U.S.C.  7805  *  *  * 

S  1.472-8  also  issued  imder  26  U.S.C  472. 


Par.  2.  Section  1.472-8  is  amended  as 
follows: 

1.  Paragraph  (b)(4)  is  added. 

2.  The  text  of  paragraph  (c)  following 
the  paragraph  heading  is  redesignated  as 
paragraph  (c)(1)  and  a  paragraph 
heading  for  newly  designated  (c)(1)  is 
added. 

3.  Paragraph  (c)(2)  is  added. 

4.  Paragraph  (e)(3)  and  (h)  are  revised. 

5.  The  undesignated  paragraph 
following  paragraph  (h)  is  removed. 

The  revisions  and  additions  read  as 
follows: 

fl.472-4    DoNar-vahw  iiMitMid  of  pricing 
UFOI 

(b) 

(4)  IPIC  method  pools.  A  • 
manufacturer  or  processor  that  elects  to 
use  the  inventory  price  index 
computation  method  described  in 
paragraph  (e)(3)  of  this  section  (IPIC 
method)  for  a  trade  or  business  may 
elect  to  establish  dollar-value  pools  for 
those  items  accounted  for  using  the  IPIC 
method  based  on  the  2-digit  commodity 
codes  (i.e.,  major  commodity  groups)  in 
Table  6  (Producer  price  indexes  and 


percent  changes  for  commodity 
groupings  and  individual  items,  not 
seasonally  adjusted)  of  the  "PPI  Detailed 
Report"  published  monthly  by  the 
United  States  Bureau  of  Labor  Statistics 
(available  from  New  Orders, 
Superintendent  of  Dociunents,  PO  Box 
371954,  Pittsburgh,  PA  15250-7954).  A 
taxpayer  electing  to  establish  dollar- 
value  pools  imder  this  paragraph  (b)(4) 
may  combine  IPIC  pools  that  comprise 
less  than  5  percent  of  the  total  current- 
year  cost  of  all  dollar-value  pools  to 
form  a  single  miscellaneous  IPIC  pool. 
A  taxpayer  electing  to  establish  dollar- 
value  pools  under  this  paragraph  (b)(4) 
may  combine  a  miscellaneous  IPIC  pool 
that  comprises  less  than  5  percent  of  the 
total  aurent-year  cost  of  all  dollar-value 
pools  with  the  largest  IPIC  pool.  Each  of 
these  5  percent  rules  is  a  method  of 
accounting.  A  taxpayer  may  not  change 
to,  or  cease  using,  either  5  percent  rule 
without  obtaining  the  Commissioner's 
prior  consent.  Whether  a  specific  IPIC 
pool  or  the  miscellaneous  IPIC  pool 
satisfies  the  applicable  5  percent  rule 
must  be  determined  in  the  year  of 
adoption  or  year  of  change  (whichever 
is  applicable)  and  redetermined  every 
third  taxable  year.  Any  change  in 
pooling  required  or  permitted  as  a  result 
of  a  5  percent  rule  is  a  change  in  method 
of  accounting.  A  taxpayer  must  secure 
the  consent  of  the  Commissioner 
pursuant  to  §  1 .446-1  (e)  before 
combining  or  separating  pools  and  must 
combine  or  separate  its  IPIC  pools  in 
accordance  with  paragraph  (g)(2)  of  this 
section, 
(c)*  *  *{1)  In  general.  *  *  * 
(2)  IPIC  method  pools.  A  retailer  that 
elects  to  use  the  inventory  price  index 
computation  method  described  in 
paragraph  (e)(3)  of  this  section  (IPIC 
method)  for  a  trade  or  business  may 
elect  to  establish  dollar-value  pools  for 
those  items  accoimted  for  using  the  IPIC 
method  based  on  either  the  general 
expenditure  categories  (i.e.,  major 
groups)  in  Table  3  (Consumer  Price 
Index  for  all  Urban  Consumers  (CPI-U): 
U.S.  city  average,  detailed  expenditure 
categories)  of  the  "CPI  Detailed  Report" 
or  the  2-digit  commodity  codes  (i.e.. 
major  commodity  groups)  in  Table  6 
(Producer  price  indexes  and  percent 
changes  for  commodity  groupings  and 
individual  items,  not  seasonally 
adjusted)  of  the  "PPI  Detailed  Report." 
A  wholesaler,  jobber,  or  distributor  that 
elects  to  use  the  IPIC  method  for  a  trade 
or  business  may  elect  to  establish  dollar- 
value  pools  for  any  group  of  goods 
accounted  for  using  the  IPIC  method 
and  included  within  one  of  the  2-digit 
commodity  codes  (i.e.,  major 
commodity  groups)  in  Table  6  (Producer 
price  indexes  and  percent  changes  for 


commodity  groupings  and  individual 
items,  not  seasonally  adjusted)  of  the 
"PPI  Detailed  Report. "  The  "CPI 
Detailed  Report"  and  the  "PPI  Detailed 
Report"  are  published  monthly  by  the 
United  States  Biueau  of  Labor  Statistics 
(ELS)  (available  from  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954).  A 
taxpayer  electing  to  establish  dollar- 
value  pools  under  this  paragraph  (c)(2) 
may  combine  IPIC  pools  that  comprise 
less  than  5  percent  of  the  total  current- 
year  cost  of  all  dollar-value  pools  to 
form  a  single  miscellaneous  EPIC  pool. 
A  taxpayer  electing  to  establish  pools 
under  this  paragraph  (c)(2)  may 
combine  a  miscellaneous  IPIC  pool  that 
comprises  less  than  5  percent  of  the 
total  current-year  cost  of  all  dollar-value 
pools  with  the  largest  IPIC  pool.  Each  of 
these  5  percent  rules  is  a  method  of 
accounting.  Thus,  a  taxpayer  may  not 
change  to,  or  cease  using,  either  5 
percent  rule  without  obtaining  the 
Commissioner's  prior  consent.  Whether 
a  specific  IPIC  pool  or  the  miscellaneous 
IPIC  pool  satisfies  the  applicable  5 
percent  rule  must  be  determined  in  the 
year  of  adoption  or  year  of  change 
(whichever  is  applicable)  and 
redetermined  every  third  taxable  year. 
Any  change  in  pooling  required  or 
permitted  imder  a  5  percent  rule  is  a 
change  in  method  of  accounting.  A 
taxpayer  must  secure  the  consent  of  the 
Commissions  pursuant  to  section 
1.446-l(e)  before  combining  or 
separating  pools  and  must  combine  or 
separate  its  IPIC  pools  in  accordance 
with  paragraph  (g)(2)  of  this  section. 
•        •        •        *        • 

(e)*  •  * 

(3)  Inventory  price  index  computation 
(IPIC)  method— (i)  In  general.  The 
inventory  price  index  computation 
method  provided  by  this  paiagraph 
(e)(3)  (IPIC  method)  is  an  elective 
method  of  determining  the  LIFO  value 
of  a  dollar-value  pool  using  consumer  or 
producer  price  indexes  published  by  the 
United  States  Bureau  of  Labor  Statistics 
(BLS).  A  taxpayw  using  the  IPIC  method 
must  compute  a  separate  inventory 
price  index  (IPI)  for  each  dollar-vdue 
pool.  This  IPI  is  used  to  convert  the  total 
current-year  cost  of  the  items  in  a 
dollar-value  pool  to  base-year  cost  in 
order  to  determine  whether  there  is  an 
increment  or  liquidation  in  terms  of 
base-year  cost  and.  if  there  is  an 
increment,  to  determine  the  LIFO 
inventory  value  of  the  current  year's 
layer  of  increment  (layer).  Using  one  IPI 
to  compute  the  base-year  cost  of  a 
dollar-value  pool  for  the  current  taxable 
year  and  using  a  different  IPI  to 
compute  the  UFO  inventory  value  of 
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the  current  taxable  year's  layer  is  not 
permitted  under  the  IPIC  method.  The 
IPIC  method  will  be  accepted  by  the 
Commissioner  as  an  appropriate  method 
of  computing  an  index,  and  the  use  of 
that  index  to  compute  the  UFO  value  of 
a  dollar-value  pool  will  be  accepted  as 
accurate,  reliable,  and  suitable.  The 
appropriateness  of  a  taxpayer's 
computation  of  an  IPI,  which  includes 
all  the  steps  described  in  paragraph 
{e){3)(iii)  of  this  section,  will  be 
determined  in  connection  with  an 
examination  of  the  taxpayer's  federal 
income  tax  return.  A  taxpayer  using  the 
IPIC  method  may  elect  to  establish 
dollar-value  pools  according  to  the 
special  rules  in  paragraphs  (b)(4)  and 
(c)(2)  of  this  section  or  the  general  rules 
in  paragraphs  (b)  and  (c)  of  this  section. 
Taxpayers  eligible  to  use  the  IPIC 
method  are  described  in  paragraph 
(e)(3)(ii)  of  this  section.  The  manner  in 
which  an  IPI  is  computed  is  described 
in  paragraph  (e)(3){iii)  of  this  section. 
Rules  relating  to  the  adoption  of,  or 
change  to,  the  IPIC  method  are  in 
paragraph  (e)(3)(iv}  of  this  section. 

[uTEiigibility.  Any  taxpayer  electing 
to  use  the  dollar-value  LIFO  method 
may  elect  to  use  the  IPIC  method. 
Except  as  provided  in  this  paragraph 
(e)(3)(ii)  or  in  other  published  guidance, 
a  taxpayer  that  elects  to  use  the  IPIC 
method  for  a  specific  trade  or  business 
must  use  that  method  to  account  for  all 
items  of  dollar-value  LIFO  inventory.  A 
taxpayer  that  uses  the  retail  price 
indexes  computed  by  the  BLS  and 
published  in  "Department  Store 
Inventory  Price  Indexes"  (available  from 
the  BLS  by  calling  (202)  606-6325  and 
entering  document  code  2415)  may  elect 
to  use  the  IPIC  method  for  items  that  do 
not  fall  within  any  of  the  major  groups 
listed  in  "Department  Store  Inventory 
Price  Indexes." 

(iii)  Computation  of  an  inventory 
price  index — (A)  In  general.  The 
computation  of  an  IPI  for  a  dollar-value 
pool  requires  the  following  four  steps, 
which  are  described  in  more  detail  in 
this  paragraph  (e)(3)(iii):  First,  selection 
of  a  BLS  table  and  an  appropriate 
month;  second,  assignment  of  items  in 
a  dollar-value  pool  to  BLS  categories 
(selected  BLS  categories);  third, 
computation  of  category  inflation 
indexes  for  selected  BLS  categories;  and 
fourth,  computation  of  the  IPI.  A 
taxpayer  may  compute  the  IPI  for  each 
dollar-value  pool  using  either  the 
double-extension  method  (double- 
extension  IPIC  method)  or  the  link- 
chain  method  (link-chain  IPIC  method), 
without  regard  to  whether  the  use  of  a 
double-extension  method  is  impractical 
or  imsuitable.  The  use  of  either  the 
double-extension  IPIC  method  or  the 


link-chain  IPIC  method  is  a  method  of 
accounting,  and  the  adopted  method 
must  be  applied  consistently  to  all 
dollar-value  pools  within  a  trade  or 
business  accounted  for  imder  the  IPIC 
method.  A  taxpayer  that  wants  to 
change  from  the  double-extension  IPIC 
method  to  the  link-chain  IPIC  method, 
or  vice  versa,  must  seciu^e  the  consent 
of  the  Commissioner  under  §  1. 446-1  (e). 
This  change  must  be  made  with  a  new 
base  year  as  described  in  paragraph 
(e)(3)(iv){B)(l). 

[B)  Selection  of  BLS  table  and 
appropriate  month — (1)  In  general. 
Under  the  IPIC  method,  an  IPI  is 
computed  using  the  consumer  or 
producer  price  indexes  for  certain 
categories  (BLS  price  indexes  and  BLS 
categories,  respectively)  listed  in  the 
selected  BLS  table  of  the  "CPI  Detailed 
Report"  or  the  "PPI  Detailed  Report"  for 
the  appropriate  month. 

(2)  BLS  table  selection. 
Manufacturers,  processors,  wholesalers, 
jobbers,  and  distributors  must  select 
BLS  price  indexes  from  Table  6 
(Producer  price  indexes  and  percent 
changes  for  commodity  groupings  and 
individual  items,  not  seasonally 
adjusted)  of  the  "PPI  Detailed  Report", 
unless  the  taxpayer  can  demonstrate 
that  selecting  BLS  price  indexes  from 
another  table  of  the  "PPI  Detailed 
Report"  is  more  appropriate.  Retailers 
may  select  BLS  price  indexes  from 
either  Table  3  (Consumer  Price  Index  for 
al'  Urban  Consumers  (CPI-U):  U.S.  city 
average,  detailed  expenditure 
categories)  of  the  "0*1  Detailed  Report" 
or  from  Table  6  (or  another  more 
appropriate  table)  of  the  "PPI  Detailed 
Report."  The  selection  of  a  BLS  table  is 
a  method  of  accounting  and  must  be 
used  for  the  taxable  year  of  adoption 
and  all  subsequent  years,  unless  the 
taxpayer  obtains  the  Commissioner's 
consent  imder  §  1.446-l{e)  to  change  its 
table  selection.  A  taxpayer  that  changes 
its  BLS  table  must  establish  a  new  base 
year  in  the  year  of  change  as  described 
in  paragraph  (e)(3)(iv)(B)  of  this  section. 

[3)  Appropriate  month.  In  the  case  of 
a  retailer  using  the  retail  method,  the 
appropriate  month  is  the  last  month  of 
the  retailer's  taxable  year.  In  the  case  of 
all  other  taxpayers,  the  appropriate 
month  is  the  month  most  consistent 
with  the  method  used  to  determine  the 
current-year  cost  of  the  dollar-value 
pool  under  paragraph  {e)(2){ii)  of  this 
section  and  the  taxpayer's  history  of 
inventory  production  or  purchases 
during  the  taxable  year.  A  taxpayer  not 
using  the  retail  method  may  annually 
select  an  appropriate  month  for  each 
dollar-value  pool  or  make  an  election  on 
Form  970,  "Application  to  Use  UFO 
Inventory  MeAod,"  to  use  a 


representative  appropriate  month 
(representative  month).  An  election  to 
use  a  representative  month  is  a  method 
of  accounting  and  the  month  elected 
must  be  used  for  the  taxable  year  of  the 
election  and  all  subsequent  taxable 
years,  unless  the  taxpayer  obtains  the 
Commissioner's  consent  under  §  1 .446- 
1(e)  to  change  or  revoke  its  election. 

(4)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph 
(e)(3)(iii)(B)(3): 

Example  1 .  Determining  an  appropriate 
month.  A  wholesaler  of  seasonal  goods 
timely  files  a  Form  970,  "Application  to  Use 
LIFO  Inventon,'  Method."  for  the  taxable  year 
ending  December  31,  2001.  The  taxpayer 
indicates  elections  to  use  the  dollar-value 
LIFO  method,  to  determine  the  current-year 
cost  using  the  earliest  acquisitions  method  in 
accordance  with  paragraph  (e)(2l(ii)(bl  of  this 
section,  and  to  use  the  IPIC  method  under 
paragraph  (e)(3)  of  this  section.  Although  the 
taxpayer  purchases  inventory  items  regularly 
throughout  the  year,  the  items  purchased 
vary  according  to  the  seasons.  The  seasonal 
items  on  hand  at  December  31,  2001,  are 
purchased  between  October  and  December. 
Thus,  based  on  the  taxpayers  use  of  the 
earliest  acquisitions  method  of  determining 
current-year  cost  and  its  experience  with 
inventory  purchases,  the  appropriate  month 
for  the  items  represented  in  the  ending 
inventory  at  December  31,  2001,  is  October. 

Example  2.  Electing  a  representative 
month.  A  retailer  not  using  the  retail  method 
timely  files  a  Form  970,  "Application  to  Use 
LIFO  Inventory  Method,"  for  the  taxable  year 
ending  December  31,  2001.  The  taxpayer 
indicates  elections  to  use  the  dollar-value 
LIFO  method,  the  most  recent  purchases 
method  of  determining  current-year  cost 
under  paragraph  (e)(2)(ii)(a)  of  this  section, 
the  IPIC  method  under  paragraph  (e)(3)  of 
this  section,  and  December  as  its 
representative  month  under  paragraph 
(e)(3)(iii)(B)(3)  of  this  section.  The  items  in 
the  taxpayer's  ending  inventory  are 
purchased  fairly  uniformly  throughout  the 
year,  with  the  first  purchases  normally 
occurring  in  lanuary  and  the  last  purchases 
normally  occurring  in  December.  The 
taxpayer's  election  to  use  December  as  its 
representative  month  is  permissible  because 
the  taxpayer  elected  to  use  the  most  recent 
purchases  method  and  the  taxpayers  last 
purchases  of  the  taxable  year  normally  occur 
during  December,  the  last  month  of  the 
taxpayer's  taxable  year. 

Example  3.  Changing  repre^ntative 
month.  The  facts  are  the  same  as  in  Example 
2,  except  the  taxpayer  files  a  Form  3115. 
"Application  for  Change  in  Accounting 
Method,"  requesting  permission  to  change  to 
the  earliest  acquisitions  method  of 
determining  current-year  cost  in  accordance 
with  paragraph  (e)(2)(ii)(b)  of  this  section  and 
to  change  its  representative  month  from 
December  to  January  beginning  with  the 
taxable  year  ending  December  31.  2003.  If  the 
Commissioner  consents  to  the  taxpayer's 
request  to  change  to  the  earliest  acquisitions 
method,  December  will  no  longer  be  a 
permissible  representative  month  for  this 
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taxpayer  because  of  the  absence  of  a  nexus 
between  the  earliest  acquisitions  method,  the 
month  of  December  (the  last  month  of  the 
taxpayer's  taxable  year],  and  the  taxpayer's 
experience  with  inventory  purchases  during 
the  year.  Thus,  the  Commissioner  will  permit 
the  taxpayer  to  change  its  representative 
month  to  January,  the  Rist  month  of  the 
taxpayer's  taxable  year. 

Example  4.  Changing  representative 
month.  The  facts  are  the  same  as  in  Example 
2.  In  2002,  the  taxpayer  changes  its  annual 
accounting  period  to  a  taxable  year  ending 
June  30,  which  requires  the  taxpayer  to  file 
a  return  for  the  short  taxable  year  beginning 
January  1,  2002,  and  ending  June  30,  2002. 
As  a  result,  December  is  no  longer  a 
permissible  representative  month  because  of 
the  absence  of  a  nexus  between  the  most 
recent  purchases  method,  the  month  of 
December,  and  the  taxpayer's  experience 
with  inventory  purchases  during  the  year. 
The  taxpayer  should  file  a  Form  3115 
requesting  permission  to  change  its 
representative  month  from  December  to  June 
banning  with  the  short  taxable  year  ending 
June  30,  2002.  Because  the  taxpayer's  last 
purchases  of  the  taxable  year  now  will  occur 
in  June,  the  Commissioner  will  consent  to  the 
taxpayer's  request  to  change  its 
representative  month  to  June. 

Example  5.  Changing  representative 
month.  The  fects  are  the  same  as  in  Example 
2,  except  that  the  taxpayer  elects  to  use 
January  as  its  representative  month.  The 
taxpayer  timely  files  a  Form  3115  requesting 
permission  to  change  its  representative 
month  btim  January  to  December  begiiming 
with  the  taxable  year  ending  December  31 , 
2003.  January  is  not  a  permissible 
representative  month  because  of  the  absence 
of  a  nexus  between  the  most  recent  purchases 
method,  the  taxpayer's  history  of  inventory 
purchases,  and  the  month  of  January,  the  first 
month  in  the  taxpayer's  taxable  year.  Because 
December  is  a  permissible  representative 
month,  the  Commissioner  will  permit  the 
taxpayer  to  change  its  representative  month 
to  December. 

(C)  Assignment  of  inventory  items  to 
BLS  categories — (1)  In  general.  Except  as 
provided  in  paragraph  (e)(3)(iii)(C)(2)  of 
this  section,  a  taxpayer  must  assign  each 
item  in  a  dollar-value  pool  to  the  most- 
detailed  BLS  category  of  the  selected 
BLS  table  that  contains  that  item.  For 
example,  in  Table  6  of  the  'TPI  Detailed 
Report"  for  a  given  month,  the 
commodity  codes  for  the  various  BLS 
cat^oiies  run  from  2  to  8  digits,  with 
the  least-detailed  BLS  categories  having 
a  2-digit  code  and  the  most-detailed  BLS 
cat^ories  usuaUy  (but  not  always) 
having  an  8-digit  code.  For  pur[>oses  of 
assigning  items  to  the  mostndetailed  BLS 
category,  manufacturers  and  processors 
must  assign  each  raw  material  item  to 
the  most-detailed  PPI  category  that 
includes  that  raw  material  and  must 
assign  each  finished  good  item  to  the 
most-detailed  PPI  cat^ory  that  includes 
that  finished  good.  In  addition, 
manufacturers  and  processors  must 


assign  each  work-in-process  (WIP)  item 
to  the  most-detailed  PPI  category  that 
includes  the  finished  good  into  which 
the  item  will  be  manufactured  or 
processed.  For  this  purpose,  finished    • 
good  means  a  salable  item  that  the 
taxpayer  regularly  sells.  For  example,  a 
gasoline-engine  manufacturer  that  also 
manufacttues  the  pistons  used  in  those 
engines  and  regularly  sells  some  of  the 
pistons  (e.g..  to  retailers  of  replacement 
parts)  must  assign  both  finished  pistons 
that  have  not  been  affixed  to  an  engine 
block  and  piston  WIP  items  to  the  most- 
detailed  PPI  category  that  includes 
pistons.  Finished  pistons  that  have  been 
affixed  to  an  engine  block  must  be 
assigned  to  the  most-detailed  PPI 
category  that  includes  gasoline  engines. 
In  contrast,  if  sales  of  these  pistons 
occur  infi«quently,  the  taxpayer  must 
assign  both  finished  pistons  and  piston 
WIP  items  to  the  most-detailed  PPI 
category  that  includes  gasoline  engines. 

(2)  10  percent  method.  Instead  of 
assigning  each  item  in  a  dollar-value 
pool  to  the  most-detailed  BLS 
categories,  as  described  in  paragraph 
(e)(3)(iii)(C)(l)  of  this  section,  a  taxpayer 
may  elect  to  us»the  10  percent  method 
described  in  this  paragraph 
(e)(3)(iii)(C)(2).  Under  the  10  percent 
method,  items  are  assigned  to  BLS 
categories  using  a  three-step  procediue. 
First,  when  the  current-year  cost  of  a 
specific  item  is  10  percent  or  more  of 
the  total  current-year  cost  of  the  dollar- 
value  pool,  the  taxpayer  must  assign 
that  item  to  the  most-detailed  BLS 
category  that  includes  that  item  (10 
percent  BLS  category).  Any  other  item 
that  is  includible  in  that  10  percent  BLS 
category  (other  than  an  item  that 
qualifies  for  its  own  10  percent  BLS 
category  under  the  preceding  sentence) 
must  be  assigned  to  that  10  percent  BLJS 
category.  Second,  if  one  or  more  items 
have  not  been  assigned  to  BLS 
categories  in  the  fij^  step,  the  taxpayer 
must  investigate  successively  less- 
detailed  BLS  categories  and  assign  the 
unassigned  item(s)  to  the  first  BLS 
category  that  contains  unassigned  items 
whose  current-year  cost,  in  the 
aggregate,  is  10  percent  or  more  of  the 
total  ciurent-year  cost  of  the  dollar- 
value  pool  (also,  10  percent  BLS 
categories).  This  step  must  be  repeated 
until  all  the  items  in  the  dollar-value 
pool  have  been  included  in  an 
appropriate  10  percent  BLS  category, 
the  current-year  cost  of  the  unassigned 
items,  in  the  aggregate,  is  less  than  10 
percent  of  the  total  current-year  cost  of 
the  doUar-value  pool,  or  the  taxpayer 
determines  that  a  single  BLS  category  is 
not  appropriate  for  the  aggregate  of  the 
unassigned  items.  Third,  if  itrans  in  a 


dollar-value  pool  have  not  been 
assigned  to  a  10  percent  BLS  category' 
because  the  current-year  cost  of  those 
items,  in  the  aggregate,  is  less  than  10 
percent  of  the  total  ciurent-year  cost  of 
the  dollar-value  pool,  the  taxpayer  must 
assign  those  items  to  the  most-detailed 
BLS  category  that  includes  all  those 
items  (also,  a  10  percent  category).  On 
the  other  hand,  if  items  in  a  dollar-value 
pool  have  not  been  assigned  to  a  10 
percent  BLS  category  because  the 
taxpayer  determines  that  a  single  BLS 
category  is  not  appropriate  for  the 
aggregate  of  those  items,  the  taxpayer 
must  assign  each  of  those  items  to  a 
single  miscellaneous  BLS  category 
created  by  the  taxpayer  (also,  a  10 
percent  category).  In  no  event  may  a 
taxpayer  assign  items  in  a  dollar-value 
pool  to  a  BLS  category  that  is  less 
detailed  than  either  the  major  groups  of 
consumer  goods  described  in  Table  3  of 
the  monthly  "CPI  Detailed  Report"  or 
the  major  commodity  groups  of 
producer  goods  described  in  Table  6  of 
the  monthly  "PPI  Detailed  Report." 
Principles  similar  to  those  described  in 
paragraph  (e)(3Kiii)(C)(i)  apply  for 
purposes  of  assigning  raw  material, 
work-in-process,  and  finished  good 
items  to  the  most-detailed  BLS  category 
under  the  10  percent  method. 

(3)  Change  in  method  of  accounting. 
The  10  percent  method  of  assigning 
items  in  a  dollar-value  pool  to  BLS 
categories  is  a  method  of  accounting.  In 
addition,  a  taxpayer's  selection  of  a  BLS 
category  for  a  specific  item  is  a  method 
of  accounting.  However,  the  assignment 
of  items  to  different  BLS  categories 
solely  as  a  result  of  the  application  of 
the  10  percent  method  is  a  change  in 
underiying  facts  and  not  a  change  in 
method  of  accounting.  Likewise,  the 
selection  of  a  new  BLiS  category  for  a 
specific  item  as  a  residt  of  a  revision  to 
a  BLS  table  is  a  change  in  underlying 
facts  and  not  a  change  in  method  of 
accounting.  A  taxpayer  that  wants  to 
change  its  method  of  seletrting  BLS 
categories  (i.e.,  to  or  bom  the  10-percent 
method)  or  of  selecting  a  BLS  category 
for  a  specific  item  must  secure  the 
Commissioner's  consent  in  accordance 
with  §  1.446-l(e).  A  taxpayer  that 
voluntarily  changes  its  method  of 
selecting  BLS  categories  or  of  selecting 
a  BLS  category  for  a  specific  item  must 
establish  a  new  base  year  in  the  year  of 
change  as  described  in  paragraph 
(e)(3)(iv)(B)  of  this  section. 

(D)  Computation  of  a  category 
inflation  index — (1)  In  genial.  As 
described  in  more  detail  in  this 
paragraph  (e)(3)(iii)(D),  a  category 
inflation  index  reflects  the  inflation  that 
occurs  in  the  BLS  price  indexes  for  a 
selected  BLS  category  (or,  if  applicable. 
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10  percent  BLS  category)  during  the 
relevant  measiu«ment  period. 

(2)  BLS  price  indexes.  The  BLS  price 
indexes  are  the  cumulative  indexes 
published  in  the  selected  BLS  table  for 
the  appropriate  month.  A  taxpayer  may 
elect  to  use  either  preliminary  or  final 
BLS  price  indexes  for  the  appropriate 
month,  provided  that  the  selected  BLS 
price  indexes  are  used  consistently. 
However,  a  taxpayer  that  elects  to  use 
final  BLS  price  indexes  for  the 
appropriate  month  must  use 
preliminary  BLS  price  indexes  for  any 
taxable  year  for  which  the  taxpayer  files 
its  original  federal  iocome  tax  return 
before  the  BLS  publishes  final  BLS  price 
indexes  for  the  appropriate  month.  If  a 
BLS  price  index  for  a  most-detailed  or 
10  percent  BLS  category  is  not 
otherwise  available  for  the  appropriate 
or  representative  month  (but  not 
because  the  BLS  categories  in  the  BLS 
table  have  been  revised),  the  taxpayer 
must  use  the  BLS  price  index  for  the 
next  most-detailed  BLS  category  that 
includes  the  specific  item(s)  in  the 
most-detailed  or  10  percent  BLS 
category.  If  a  BLS  price  index  is  not 
otherwise  available  for  the  appropriate 
or  representative  month  because  the 

■  BLS  categories  in  the  BLS  table  have 
been  revised,  the  rules  of  paragraph 
(e)(3)(iii)(D)(4)  of  this  section  apply. 

(3)  Category  inflation  index,  (i)  In 
general.  Except  as  provided  in 
paragraph  (e)(3)(iii){D)(4)  of  this  section 
(concerning  compound  category 
inflation  indexes)  or  (e)(3)(iii)(D)(5)  of 
this  section  (concerning  category 
inflation  indexes  for  certain  10  percent 
BLS  categories),  a  category  inflation 
index  for  a  selected  BLS  category  (or,  if 
applicable,  10  percent  BLS  category)  is 
computed  imder  the  rules  of  this 
paragraph  (e)(3)(iii)(D){5). 

(ii)  Double-extension  WIC  method.  In 
the  case  of  a  taxpayer  using  the  double- 
extension  IPIC  method,  the  category 
inflation  index  for  a  BLS  category  is  the 
quotient  of  the  BLS  price  index  for  the 
appropriate  or  representative  month  of 
the  current  year  divided  by  the  BLS 
price  index  for  the  appropriate  month  of 
the  taxable  year  preceding  the  base  year 
(base  month).  However,  if  the  taxpayer 
did  not  have  an  opening  inventory  in 
the  year  that  its  election  to  use  the 
dollar-value  LIFO  method  and  double- 
extension  IPIC  method  became  effective, 
the  category  inflation  index  for  a  BLS 
category  is  the  quotient  of  the  BLS  price 
index  for  the  appropriate  or 
representative  month  of  the  current  year 
divided  by  the  BLS  price  index  for  the 
month  immediately  preceding  the 
month  of  the  taxpayer's  first  inventory 
production  or  purchase. 


(Hi)  Link-chain  IPIC  method.  In  the 
case  of  a  taxpayer  using  the  link-chain 
IPIC  method,  the  category  inflation 
index  for  a  BLS  category  is  the  quotient 
of  the  BLS  price  index  for  the 
appropriate  or  representative  month  of 
the  current  year  divided  by  the  BLS 
price  index  for  the  appropriate  month 
used  for  the  immediately  preceding 
taxable  year.  However,  if  the  taxpayer 
did  not  have  an  opening  inventory  in 
the  year  that  its  election  to  use  the 
dollar-value  LIFO  method  and  link- 
chain  IPIC  method  became  effective,  the 
category  inflation  index  for  a  BLS 
category  for  the  year  of  election  is  the 
quotient  of  the  BLS  price  index  for  the 
appropriate  or  representative  month  of 
the  cturent  year  divided  by  the  BLS 
price  index  for  the  month  immediately 
preceding  the  month  of  the  taxpayer's 
first  inventory  production  or  piuchase. 

(iv)  Special  rules  concerning 
representative  months.  A  taxpayer 
electing  to  use  a  representative  month 
under  paragraph  (e)(3)(iii){B)(3)  of  this 
section  must  use  an  appropriate  month, 
rather  than  the  representative  month,  to 
determine  category  inflation  indexes  in 
the  circumstances  described  in  this 
paragraph  (e)(3)(iii)(D){3){jV)  and  in 
other  similar  circiunstances.  For 
example,  in  the  case  of  a  short  taxable 
year,  the  category  inflation  index  should 
reflect  the  inflation  that  occurs  fi-om  the 
base  month  (in  the  case  of  the  double- 
extension  IPIC  method),  or  the 
appropriate  or  representative  month 
used  for  the  preceding  taxable  year  (in 
the  case  of  the  link-chain  IPIC  method), 
and  the  appropriate  month  for  the  short 
taxable  year.  Similarly,  if  a  taxpayer 
using  the  link-chain  IPIC  method  is 
granted  consent  to  change  both  its 
method  of  determining  the  ciurent-year 
cost  of  a  dollar-value  pool  and  its 
representative  month,  the  category 
inflation  indSx  for  the  year  of  change 
should  reflect  the  inflation  that  occurs 
between  the  old  representative  month 
used  for  the  preceding  taxable  year  and 
the  new  representative  month  used  for 
the  year  of  change. 

(4)  Compound  category  inflation 
index  for  revised  BLS  categories  or  price 
indexes — (i)  In  general.  Periodically,  the 
BLS  revises  a  BLS  table  to  add  one  or 
more  new  BLS  categories,  eliminate  one 
or  more  previously  reported  BLS 
categories,  or  reset  the  base-year  BLS 
price  index  of  one  or  more  BLS 
categories.  If  the  BLS  has  revised  the 
applicable  BLS  table  for  a  taxable  year, 
a  taxpayer  must  compute  the  category 
inflation  index  for  each  BLS  category  for 
which  the  taxpayer  cannot  compute  a 
category  inflation  index  in  accordance 
with  paragraph  (e)(3)(iii)(D)(3)  of  this 
section  (affected  BLS  category)  using  a 


reasonable  method,  provided  the 
method  is  used  consistently  for  all 
affected  BLS  categories  within  a 
particular  taxable  year.  For  example,  if 
the  BLS  revised  the  CPI  by  adding  new 
BLS  categories  as  of  January  2001  and 
eliminating  some  previously  reported 
BLS  categories  as  of  December  2000, 
January  2002  would  be  the  first  month 
for  which  it  would  be  possible  to 
compute  a  category  inflation  index  for  a 
12-month  period  using  the  BLS  price 
indexes  for  any  affected  category.  The 
compound  category  inflation  index 
described  in  paragraph 
(e)(3)(iii)(D)(4)(ii)  of  this  section  is  a 
reasonable  method  of  computing  the 
category  inflation  index  for  an  affected 
BLS  category. 

(ii)  Computation  of  compound 
category  inflation  index.  When  the 
applicable  BLS  table  is  revised  as 
described  in  paragraph  (e)(3)(iii)(D){4)(/) 
of  this  section,  a  taxpayer  may  use  the 
procedure  described  in  this  paragraph 
(e)(3)(iii){D)(4)(ji)  to  compute  a 
compound  category  inflation  index  for 
each  affected  BLS  category  represented 
in  the  taxpayer's  ending  inventory.  For 
this  purpose,  a  compound  category 
inflation  index  is  the  product  of  the 
category  inflation  index  for  the  "first 
portion"  multiplied  by  the 
corresponding  category  inflation  index 
for  the  "second  portion."  The  category 
inflation  index  for  the  first  portion  must 
reflect  the  inflation  that  occurs  between 
the  end  of  the  base  month  (in  the  case 
of  the  double-extension  IPIC  method),  or 
the  preceding  year's  appropriate  or 
representative  month  (in  the  case  of  the 
link-chain  IPIC  method),  and  the  end  of 
the  last  month  covered  by  the  unrevised 
BLS  table  based  on  the  old  BLS 
category.  The  corresponding  category 
inflation  index  for  the  second  portion 
must  reflect  the  inflation  that  occurs 
between  the  beginning  of  the  first  month 
covered  by  the  revised  BLS  table  based 
on  the  new  BLS  category  and  the  end  of 
the  ciurent  year's  appropriate  or 
representative  month.  First,  using  the 
revised  BLS  table  for  the  current-year's 
appropriate  or  representative  month,  the 
taxpayer  assigns  items  in  the  dollar- 
value  pool  using  its  method  of  assigning 
items  to  BLS  categories  as  described  in 
paragraph  (e)(3)(iii)(C)  of  this  section. 
Second,  for  each  affected  BLS  category 
represented  in  the  ending  inventory,  the 
taxpayer  computes  the  category 
inflation  index  for  the  second  portion 
using  this  formula:  (A/B).  where  A 
equals  the  BLS  price  index  for  the 
current  year's  appropriate  or 
representative  month  and  B  equals  the 
BLS  price  index  for  the  last  month 
covered  by  the  unrevised  BLS  table  (as 
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published  for  the  first  month  of  the 
revised  BLS  table).  Third,  using  the 
unrevised  BLS  table  for  the  base  month 
(in  the  case  of  the  double  extension  IPIC 
method)  or  the  preceding  year's 
appropriate  or  representative  month  (in 
the  case  of  the  link-chain  IPIC  method), 
the  taxpayer  assigns  each  of  the  items  in 
the  dollar-value  pool  using  its  method 
of  assigning  items  to  BLS  categories. 
Fourth,  for  each  affected  BLS  category 
represented  in  the  ending  inventory,  the 
taxpayer  computes  the  category 
inflation  index  for  the  first  portion  using 
this  formida:  IC/D],  where  C  equals  the 
BLS  price  index  for  the  last  month 
covered  by  the  unrevised  BLS  table  (as 
published  for  the  last  month  of  the 
unrevised  BLS  table)  and  D  equals  the 
BLS  price  index  for  the  base  month  (in 
the  case  of  the  double-extension  IPIC 
method)  or  the  preceding  year's 
appropriate  or  representative  month  (in 
the  case  of  the  link-chain  IPIC  method). 
Fifth,  for  each  affected  BLS  category 
represented  in  the  ending  inventory,  the 
taxpayer  computes  the  compound 
category  inflation  index  using  this 
formida:  [X*Y],  where  X  equals  the 
category  inflation  index  for  the  second 
portion,  and  Y  equals  the  corresponding 
category  inflation  index  for  the  first 
portion.  For  the  purpose  of  computing 
the  compound  category  inflation  index 
for  each  affected  BLS  category,  the 
corresponding  category  inflation  index 
for  the  first  portion  is  the  category 
inflation  index  for  the  umevised  BLS 
category  that  includes  the  specific 


inventory  item(s)  included  in  the 
revised  BLS  category.  If  items  included 
in  a  single  revised  BLS  category  had 
been  included  in  separate  BLS 
categories  before  the  revision  of  the  BLS 
table,  the  corresponding  category 
inflation  index  for  the  first  portion  is  the 
weighted  harmonic  mean  of  the  category 
inflation  indexes  for  these  imrevised 
BLS  categories.  See  paragraph 
(e)(3)(iii){E)Ci)  of  this  section  for  a 
formula  of  the  weighted  harmonic 
mean.  When  computing  this  weighted- 
average  category  inflation  index,  a 
taxpayer  must  use  the  current-year  costs 
(or  in  the  case  of  a  retailer  using  the 
retail  method,  the  retail  selling  prices) 
in  ending  inventory  as  the  weights. 

(Hi)  New  base  year.  A  taxpayer  may 
establish  a  new  base  year  in  the  year 
following  the  taxable  year  for  which  the 
taxpayer  computed  a  compound 
category  inflation  index  under  this 
paragraph  (e)(3)(iii)(D)(4)  for  one  or 
more  affected  BLS  categories  in  a  dollar- 
value  pool.  See  paragraph  (e)(3)(iv)(B)  of 
this  section  for  the  procedmes  and 
computations  incident  to  establishing  a 
new  base  year. 

[iv)  Examples.  The  following 
examples  illustrate  the  rules  of  this 
paragraph  (e)(3)(iii)(D)(4): 

Example  i.  BLS  categories  eliminated,  (i)  A 
retailer,  whose  taxable  year  ends  January  31, 
elected  to  account  for  its  inventories  using 
the  dollar-value  LIFO  method  and  double- 
extension  IPIC  method  (based  on  the  CPI), 
beginning  with  the  taxable  year  ending 
January  31, 1997.  The  taxpayer  does  not  use 
the  retail  method,  but  elected  to  use  January 


as  its  representative  month.  On  January  31, 
1999,  the  taxpayer's  only  dollar-value  pool 
contains  only  two  items — lemons  and 
peaches.  The  total  current-year  cost  of  these 
items  is  as  follows:  lemons,  $40,  and 
peaches,  S30. 

(ii)  The  CPI  was  revised  in  October  of  1998 
to  eliminate  the  "Citrus  fruits"  subcategory  of 
"Other  fresh  fruits."  In  addition,  the  base- 
year  BLS  price  index  for  "Other  fresh  firuHs" 
was  reset  to  100.00  as  of  October  1, 1998.  In 
relevant  part,  the  January  1999  CPI  permits 
the  assignment  of  both  lemons  and  peaches 
to  "Other  fresh  fruits."  The  January  1999  BLS 
price  indexes  for  "Citrus  fruits"  and  "Other 
fresh  fruits"  are  96.6  and  105.6,  respectively. 
In  relevant  part,  the  September  1998  CPI 
permits  the  assignment  of  lemons  to  "Citrus 
fruits"  and  peaches  to  "Other  fresh  fruits." 
The  September  1998  BLS  price  indexes  for 
"Citrus  fruits"  and  "Other  ft«sh  fruits"  are 
194.9  and  294.9.  respectively,  and  the 
January  1997  BLS  price  indexes  for  "Citrus 
fruits"  and  "Other  fresh  fruits"  are  190.2  and 
290.2,  resppctively. 

(iii)  Because  the  BLS  eliminated  the 
category,  "Citrus  fruits,"  as  of  October  1998, 
it  did  not  publish  a  BLS  price  index  for  that 
category  in  the  January  1999  CPI.  Thus,  the 
taxpayer  cannot  compute  a  category  inflation 
index  for  "Citrus  fruits"  under  the  normal 
procedures,  but  may  compute  a  compound 
category  inflation  index  for  that  affected  BLS 
category  using  the  procedures  described  in 
paragraph  (e)(3](iii)(D)(4)(i7)  of  this  section. 

(iv)  The  taxpayer  computes  a  compound 
category  inflation  index  for  the  two  BLS 
categories  that  formerly  included  lemons  and 
peaches.  The  taxpayer  first  assigns  lemons 
and  peaches  to  "Other  fresh  fruits,"  the  most- 
detailed  index  in  the  January  1999  CPI,  and 
then  computes  the  category  inflation  index 
for  the  second  portion  as  follows: 


Item 


Lemons  and  Peaches 


1999  category 


Other  fresh  fruits 


Jan.  1999  index/Sept. 
1998  index  (as  pub- 
lished in  Oct.  1998) 


105.6/100.0 


Category  Inflation 
index 


1.0560 


(v)  The  taxpayer  assigns  the  lemons  and 
peaches  to  the  most-detailed  BLS  categories 
in  the  January  1998  CPI  as  follows:  lemons 


to  "Citrus  frTiits"  and  peaches  to  "Other  fi«sh 
fruits."  Then,  the  taxpayer  computes  the 


category  inflation  index  for  the  first  portion 
as  follows: 


Item 


Lemons  . 
Peaches 


1998  category 


Citrus  fruits 

Other  fresh  Fmits 


Sept.  1998  index  (as 

published  in  Sept. 

1998)/Jan.  1997 


194.9/190.2 
294.9/290.2 


Category  inflation 
index 


1.0247 
1.0162 


(vi)  Because  lemons  and  peaches,  which 
are  included  together  in  the  revised  "Other 
fresh  fruits"  category,  had  been  included  in 
separate  BLS  categories  before  the  BLS  table 
was  revised,  the  taxpayer  must  compute  a 
single  corresponding  category  inflation  index 


for  the  affected  BLS  categories  for  the  first 
portion.  This  corresponding  category 
inflation  index  is  the  weighted  harmonic 
mean  of  the  separate  corresponding  category 
inflation  indexes  for  the  frrst  portion  using 
the  cost  of  the  items  in  ending  inventory  as 


the  weights.  The  taxpayer  computes  the 
corresponding  category  inflation  index  for 
"Other  &«sh  fruits"  for  the  first  portion  as 
follows: 


Item 


Lemons  ... 
Peaches  .. 

Total  . 


(I) 

Weight  (cost  of 

item) 


$40.00 
30.00 


70.00 


(M) 

Category  inflation 

index 


1.0247 
1.0162 


(III) 
Quotient:  (l)/(ll) 


$39  04 
29.52 


68.56 


(IV) 
Sum  of  weights 

(V) 

Sum  of  (weight/category 

Inflation  index) 

(VI) 

Weighted  hamionic 

mean  of  other  fresh 

fmits:  (IV)/(V) 

$70.00 

$68.56 

1.0210 

(vii)  Finally,  the  taxpayer  computes  the 
compound  category  inflation  index  for  Other 
fresh  fruits  as  follows:                                                                                                                                                                                 . 

Item 

(1) 

Category  Inflation 

index  (second 

portion) 

(II) 
Category  inflation 
Index  (first  por- 
tion) 

I              (III) 
Compound  cat- 
egory inflation 
index:  (l)'(ll) 

Other  fresh  fruits 

1.0560 

1.0210 

1.0782 

(viii)  The  taxpayer  may  establish  a  new            "Other  fresh  fruits"  to  100.0  as  of  October  1,       category  inflation  index  for  the  affected  BLS 
base  year  for  the  taxable  year  ending  January       1998.  As  a  result  of  these  changes,  the                  category  using  the  procedures  described  in 
31,2000.                                                                     taxpayer  may  no  longer  assign  lemons  to              paragraph  (e)(3)(iii)(D)(4)(i7).of  this  se<:tion. 

Example  2.  BLS  categories  separated,  (i)           "Other  fresh  fruits."                                                     (iii)  Based  on  the  January  1999  CPI.  the 
The  facts  are  the  same  as  in  Example  1.                    (ii)  Because  "CiU-us  fruits"  is  new  as  of.            taxpayer  assigns  lemons  to  "Citrus  fruits" 
except  prior  to  October  1998,  both  lemons           October  1998,  the  BLS  did  not  publish  a  BLS      and  peaches  to  "Other  fresh  fruits."  Then, 
and  peaches  were  assigned  to  "Other  fresh          price  index  for  this  BLS  category  in  the               the  taxpayer  computes  a  compound  categor\' 
fiTiits"  and  in  the  October  1998  CPI,  the  BLS       January  1999  CPI.  Thus,  because  the  taxpayer     inflation  index  for  each  of  the  two  BLS 
created  a  new  category,  "Citrus  fruits,"  for           cannot  compute  a  category  inflation  index  for     categories.  The  computation  of  the  category 
citrus  fruits,  such  as  lemons.  Moreover,  the         "Citrus  fruits"  under  the  normal  procedures.       inflation  index  for  the  sedond  portion  is  as 
BLS  reset  the  base-year  BLS  price  index  for         the  taxpayer  may  compute  a  compound                follows: 

Item 

1999  category 

Jan  1999  index/Sept. 
1998  index  (as  pub- 
lished in  Oct.  1998) 



Category  inflation 
index 

1  omnnc                                                                                              

Citrus  fruits  

96.6/100 
105.6/100 

09660 

Peaches 

Other  fresh  fruits  

10560 

(iv)  Then,  the  taxpayer  computes  the 
category  inflation  index  for  the  first  portion 
as  follows: 

Item 

1998  category    . 

^"k.^^'^'^L^.^'        Category  Inflation 
published  in  Sept.                    inri«.» 
1998)/Jan.  1997         |             '"^'^     . 

Lemons  &  Peaches  

Other  fresh  fruits  

294.9/290.2 

1.0162                          1 

(v)  Finally,  the  taxpayer  computes  the*               . 
compound  category  inflation  index  for 
"Citrus  fruits"  and  "Other  fresh  fruits": 

Item 

(1) 

Category  Inflation 

index  (second 

portion) 

(II)              1              (HI) 
Category  inflation  !    Compound  cat- 
Index  (first  por-         egory  inflation 
tlon)                  index;  (l)-(ll) 

Pitni^  fniitQ                                                                   

0.9660 
1.0560 

10162 
1.0162 

09816 

Other  fresh  fruits 

1.0731 

r 

inan 
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(vi)  The  taxpayer  may  establish  a  new  base 
year  for  the  taxable  year  ending  January  31. 
2000. 

(5)  10  percent  method,  (i) 
Applicability.  A  taxpayer  that  elects  to 
use  the  10  percent  method  described  in 
paragraph  {e)(3)(iii)(C)(2)  of  this  section 
must  compute  a  category  inflation  index 
for  a  less-detailed  10  percent  BLS 
category  as  provided  in  this  paragraph 
(e)(3)(iii){D)(5).  A  less-detailed  10 
percent  category  is  a  BLS  category 

that— 

[A]  subsumes  two  or  more  BLS 
categories; 

{B)  Does  not  have  a  single  assigned 
item  whose  current-year  cost  is  10 
percent  or  more  of  the  current-year  cost 
of  all  the  items  in  the  dollar-value  pool: 

(Q  Has  at  least  one  item  in  at  least 
one  of  the  subsumed  BLS  categories; 

and 

{D)  Has  at  least  one  subsumed  BLS 
category  that  either  does  not  have  any 
assigned  items  or  is  a  separate  10 
percent  BLS.  category. 

(ii)  Determination  of  category 
inflation  index.  If  the  rules  of  this 
paragraph  (e)(3){iii)(D)(5)  apply,  the 
category  inJQation  index  for  the  less- 
detaUed  10  percent  BLS  category  is 
equal  to  the  weighted  arithmetic  mean 
of  the  category  inflation  index  (or, 
compound  category  inflation  index,  if 
applicable)  for  each  of  the  subsumed 
BLS  categories  that  have  been  assigned 
at  least  one  item  from  the  taxpayer's 
dollar-value  pool  (excluding  any  item 
that  is  properly  assigned  to  a  separate  10 
percent  BLS  category).  [Weighted 
Arithmetic  Mean  =  Sum  of  (Weight  x 
Category  hiflation  Index)]/Sum  of 
Weights].  The  appropriate  weight  for 
each  of  the  most-detailed  BLS  categories 
referenced  in  the  preceding  sentence  is- 
the  corresponding  BLS  weight. 
Currently,  in  January  of  each  year,  the 
BLS  publishes  the  BLS  weights 
determined  for  December  of  the 
preceding  year.  In  the  case  of  a  taxpayer 
using  the  double-extension  IPIC 
method,  the  BLS  weights  for  December 
of  the  taxable  year  preceding  the  base 
year  are  to  be  used  for  all  taxable  years. 


In  the  case  of  a  taxpayer  using  the  link- 
chain  IPIC  method,  the  BLS  weights  for 
December  of  a  given  calendar  year  are 
to  be  used  for  taxable  years  that  end 
during  the  12-month  period  that  begins 
on  July  1  of  the  following  calendar  year. 
However,  if  the  BLS  weights  are  not 
published  for  all  of  the  most-detailed 
BLS  categories  referenced  above,  the 
taxpayer  may  use  the  current-year  cost 
(or  in  the  case  of  a  retailer  using  the 
retail  method,  the  retail  selling  prices) 
of  all  items  assigned  to  a  specific  most- 
detailed  BLS  category  as  the  appropriate 
weight  for  that  category,  but  must 
compute  a  weighted  harmonic  mean. 
See  paragraph  (e)(3)(iii)(E)(l)  of  this 
section  for  a  formula  of  the  weighted 
harmonic  mean. 

(E)  Computation  of  Inventory  Price 
Index  (IPI)—(1)  Double-extension  IPIC 
method.  Under  the  double-extension 
IPIC  method,  the  EPI  for  a  dollar-value 
pool  is  the  weighted  harmonic  mean  of 
the  category  inflation  indexes  (or,  if 
applicable,  compound  category  inflation 
indexes)  determined  under  paragraph 
(e)(3)(iii)(D)  of  this  section  for  each 
selected  BLS  category  (or,  if  applicable 
10  percent  BLS  category)  represented  in 
the  taxpayer's  dollar-value  pool  at  the 
end  of  the  taxable  year.  The  formula  for  , 
computing  the  weighted  harmonic  mean 
of  the  category  inflation  indexes  is: 
[Sum  of  Weights/Sum  of  (Weight/ 
Category  Inflation  Index)].  The  weights 
to  be  used  when  computing  this 
weighted  harmonic  mean  are  the 
ciurent-year  costs  (or,  in  the  case  of  a 
retailer  using  the  retail  method,  the 
retail  selling  prices)  in  each  selected 
BLS  category  represented  in  the  dollar- 
value  pool  at  the  end  of  the  taxable  year. 

[2)  Link-chain  IPIC  method.  Under  the 
link-chain  IPIC  method,  the  IPI  for  a 
dollar-value  pool  is  the  product  of  the 
weighted  harmonic  mean  of  the  category 
inflation  indexes  (or,  if  applicable,  the 
compoimd  category  inflation  indexes) 
determined  imder  paragraph 
(e)(3)(iii)(D)  of  this  section  for  each 
selected  BLS  category  (or,  if  applicable, 
10  percent  BLS  category)  represented  in 


the  taxpayer's  dollar-value  pool  at  the 
end  of  the  taxable  year  multiplied  by  the 
IPI  for  the  immediately  preceding 
taxable  year.  The  formula  for  computing 
the  weighted  harmonic  mean  of  the 
category  inflation  indexes  is:  [Sum  of 
Weights/Sum  of  (Weight/Category 
Inflation  Index)].  The  weights  to  be  used 
when  computing  this  weighted 
harmonic  mean  are  the  current-year 
costs  (or,  in  the  case  of  a  retailer  using 
the  retail  method,  the  retail  selling 
prices)  in  each  selected  BLS  category 
represented  in  the  dollar-value  pool  at 
the  end  of  the  taxable  year. 

[3)  Examples.  The  following  examples 
illustrate  the  rules  of  this  paragraph 
(e)(3)(iii)(E): 

Example  1.  Double-extension  metho'd.  (i) 
Introduction.  R  is  a  retail  furniture  merchant 
that  does  not  use  the  retail  method.  For  the 
taxable  year  ending  December  31,  2000,  R 
used  the  first-in,  first-out  method  of 
identifying  inventory  and  valued  its 
inventory  at  cost.  The  total  cost  of  R's 
inventory  on  December  31,  2000,  was 
$850,000.  R  elected  to  use  the  dollar-value 
LIFO  and  double-extension  IPIC  methods  for 
its  taxable  year  ending  December  31,  2001.  R 
does  not  elect  to  uSe  die  10  percent  method 
described  in  paragraph  (e){3)(iii)(C)(2)  of  this 
section.  R  determines  the  current-year  cost  of 
the  items  using  the  actual  cost  of  the  most 
recently  purchased  goods.  R  elected  to  pool 
its  inventory  based  on  the  major  groups  in 
Table  6  of  the  monthly  "PPI  Detailed  Report" 
in  accordance  with  the  special  IPIC  pooling 
rules  of  paragraph  (b)(4)  of  this  section.  All 
items  in  R's  inventories  fall  within  the  2-digit 
commodity  code  in  Table  6  of  the  monthly 
"PPI  Detailed  Report"  for  "furniture  and 
household  durables."  Therefore,  R  will 
maintain  a  single  dollar-value  pool. 

(ii)  Select  a  BLS  table  and  appropriate 
month  for  2001.  R  determines  that  the 
appropriate  month  for  2001  is  October.  R  also 
determines  that  the  appropriate  month  for 
2000  would  have  been  December  if  R  had 
used  the  IPIC  method  for  that  year. 

(iii)  Assign  inventory  items  to  BLS 
categories  for  2001.  For  2001,  R  assigns  all 
items  in  the  dollar-value  pool  to  the  most- 
detailed  BLS  categories  listed  in  Table  6  of 
the  October  2001  "PPI  Detailed  Report"  that 
contain  those  items.  The  BLS  categories  and 
the  cuxrent-year  cost  of  the  items  assigned  to 
them  are  summarized  as  follows: 


Commodity  code 


Category 


Current-year  cost 


12120101 
12120211 
12120216 
12130101 
12130111 

To(^. 


Living  Room  Table  .. 
Dining  Room  Table .. 
Dining  Room  Chairs 
Upholstered  Sofas  ... 
Uphoistered  Chairs  .. 


$111,924.00 

159.578.00 

98,639.00 

332,488.00 

218,751.00 


921,380.00 


(iv)  Ck>mpute  category  inflation  indexes  for 
2001.  Because  R  elected  to  use  the  double- 
extension  IPIC  method  and  did  not  elect  the 
10  percent  method,  the  categoiy  inflation 


indexes  are  computed  in  accordance  with 
paragraph  (e)(3)(iii)(D)(3)(ii)  of  this  section 
(BLS  price  indexes  for  October  2001  divided 
by  BLS  price  indexes  for  December  2000).  R 


computes  the  category  inflation  indexes  for 
2001  as  follows: 
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Category 


Living  Room  Table  .. 
Dining  Room  Table 
Dining  Room  Chairs 
Upholstered  Sofas  .. 
Upholstered  Chairs  . 


•     (I) 
Oct.  2001  index 


172.4 
171.9 
172.8 
142.2 

134.1 


Dec 


(II) 
2000  index 


169.2 
168.1 
169.7 
140.9 
132.5 


(III) 

Category  inflation 

index:  (l)/(ll) 


1.018913 
1.022606 
1.018268 
1.009226 
1.012075 


(v)  Compute  IP!  for  2001.  R  must  compute 
the  IPI  for  2001,  which  is  the  weighted 
harmonic  mean  of  the  category  inflation 


indexes  for  2001.  The  formula  for  the 
weighted  harmonic  mean  provided  in 
paragraph  (e)(3)(iii)(E)(i)  of  this  section  is 


[Sum  of  Weights/Sum  of  (Weight/Category 
Inflation  Index)).  The  IPI  for  2001  is 
computed  as  follows: 


Category 


$921,380.00. 


Living  Room  Table  .. 
Dining  Room  Table  . 
Dining  Room  Chairs 
Upholstered  Sofas  .. 
Upholstered  Chairs  . 

Total 


(I) 
Weight 


$111,924.00 

159,578.00 

98,639.00 

332,488.00 

218,751.00 


$921,380.00 


(II)       • 
Category  inflation 
index 


(III) 
Quotient:  (l)/(ll) 


1  018913 
1 .022606 
1.018268 
1.009226 
1.012075 


$109.84647 

156,050  33 

96.86939 

329,448.51 

216.141.10 


$908,355.80 


(IV) 
Sum  of  weights 


(V) 
Sum  of  (weight/cat- 
egory Inflation  index) 


(VI) 

Inventory  price  index: 

(IV)/(V) 


$908.355  80 


1.01433821 


(vi)  Determine  the  UFO  value  of  the  dollar- 
value  pool  for  2001.  For  2001,  R  determines 
the  total  base-year  cost  of  its  ending 
inventory  by  dividing  the  total  current-year 
cost  of  the  items  in  the  dollar-value  pool  by 
the  IPI  for  2001.  The  total  base-year  cost  of 
R's  ending  inventory  is  $908,355.80 
($921,380/1.01433821).  Comparing  the  base- 
year  cost  of  the  ending  inventory  to  the  base- 
year  cost  of  the  beginning  inventory,  R 
determines  that  the  base-year  cost  of  the  2001 
increment  is  $58,355.80  ($908,355.80— 


$850,000.00).  R  multiplies  the  base-year  cost 
of  the  2001  increment  by  the  IPI  for  2001  and 
determines  thai  the  LIFO  value  of  the  2001 
layer  is  $59,192.52  ($58,355.80  * 
1.01433821).  Thus.',  the  LIFO  value  of  R's 
total  inventor)'  at  the  end  of  2001  is 
$909,192.52  ($850,000.00  (opening 
"inventory)  +  $59,192.52  (2001  layer)). 

(vii)  Select  a  BLS  table  and  appropriate 
month  for  2002.  For  2002.0,  R  must  compute 
a  new  IPI  under  the  double-extension  IPIC 
method  to  determine  the  LIFO  value  of  its 


dollar-value  pool.  R  determines  that  the 
appropriate  month  for  2002  is  November. 

(viii)  Assign  inventory  items4o  BLS 
categories  for  2002.  For  2002,  R  assigns  all 
items  in  the  dollar-value  pool  to  the  most- 
detailed  BLS  categories  listed  in  Table  6  of 
the  November  2002  "PPI  Detailed  Report" 
that  contain  those  items.  The  BLS  categories 
and  the  current-year  cost  of  the  items 
assigned  to  them  are  summarized  as  follows: 


Commodity  code 


12120103 
12120211 
12120216 
12130101 
12130111 

Total 


Category 

Living  Room  Desks  ... 
Dining  Room  Table  .... 
Dining  Room  Chairs  .. 

Upholstered  Sofas 

Upholstered  Chairs  .... 


Current-year  cost 


$125,008.00 
136,216.00 
113,569  00 
343,900  00 
233,050.00 


$951,743.00 


(ix)  Compute  category  inflation  indexes  for 
2002.  Because  R  uses  the  double-extension 
IPIC  method  and  did  not  elect  the  10  percent 
method,  the  category  inflation  indexes  are 


computed  in  accordance  with  paragraph 
(e)(3)(iii)(D)(3)(//)  of  this  section  (BLS  price 
indexes  for  November  2002  divided  by  BLS 
price  indexes  for  December  2000).  R 


Category 


Living  Room  Desks  . 
Dining  Room  Tat>le  . 
Dining  Room  Chairs 
Upholstered  Sofas  .. 
Upholstered  Chairs  . 


computes  the  category  inflation  indexes  for 
2002  as  follows: 


(I) 
Nov.  2002  Index 


172.6 
174.8 
177.0 
144.9 
136.6 


Dec. 


(") 
2000  index 


160.3 
168.1 
169.7 
140.9 
132.5 


(III) 

Category  inflation 

index  (l)/(ll) 


1 .076731 
1.039857 
1.043017 
1.028389 
1.030943 


17_J.i.-_l    D. 
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(x)  Compute  IPI  for  2002.  R  must  compute 
the  VP\  for  2002,  which  is  the  weighted 


hannonic  mean  [Sum  of  Weights/Sum  of 
(Weight/Category  Inflation  Index)]  of  the 


category  inflation  indexes  for  2002.  The  IPI 
for  2002  is  computed  as  follows: 


Category 


Living  Room  Desks 

Dining  Room  Table j. 

Dining  Room  Chairs  i. 

Upholstered  Sofas  I 

Upholstered  Chairs 

Total 


(I) 
Weight 


$125,008.00 
136,216.00 
113,569.00 
343,900.00 
233,050.00 


951,743.00 


(II) 

Category  Inflation 

index 


1.076731 
1.039857 
1.043017 
1.028389 
1.030943 


(III) 
Quotient:  (l)/(ll) 


$116,099.56 
130,994.93 
108,885.09 
334,406.53 
226,055.17 


916.441.28 


(IV) 
Sum  of  weights 

(V) 

Category  inflation 

index 

(VI) 

Inventory  price  Index: 

(IV)/(V) 

$951  743  00                                

$916,441.28 

1.03852044 

(xi)  Determine  the  UFO  value  of  the  pool 
for  2002.  For  2002,  R  determines  the  total 
base-year  cost  of  its  ending  inventory  by 
dividing  the  total  cuirent-year  cost  of  the 
items  in  the  dollar-value  pool  l^y  the  IPI  for 
2002.  The  total  base-year  cost  of  the  ending 
inventory  is  $916,441.28  (5951,743.00/ 
1.03852044).  Comparing  the  b«se-year  cost  of 
the  ending  inventory  to  the  base-year  cost  of 
the  beginning  inventory,  R  determines  that 
the  base-year  cost  of  the  2002  increment  is 
$8,085.48  ($916.441.28 -5908.355.80).  R 
multiplies  the  base-year  cost  of  the  2002 
increment  by  the  IPI  for  2002  ^d  determines 


that  the  LIFO  value  of  the  2002  layer  is 
$8,396.94  ($8,085.48  *  1.03852044).  Thus, 
the  LIFO  value  of  R's  total  inventory  at  the 
end  of  2002  is  $917,589.46  ($850,000.00 
(opening  inventory)  +  $59,192.52  (2001  layer) 
-t-  $8,396.94  (2002  layer)). 

Example  2.  Link-chain  method,  (i) 
Introduction.  The  facts  are  the  same  as 
Example  1,  except  that  R  uses  the  link-chain 
IPIC  method.  The  double-extension  IPIC 
method  and  the  link-chain  IPIC  method  yield 
the  same  results  for  the  first  taxable  year  in 
which  the  dollar-value  LIFO  and  IPIC 
methods  are  used.  Therefore,  this  example 


illustrates  only  how  R  will  compute  the  IPI 
for,  and  determine  the  LIFO  value  of,  its 
dollar-value  pool  for  2002. 

(ii)  Se7ect  a  BLS  table  and  appropriate 
month  for  2002.  R  determines  that  the 
appropriate  month  for  2002  is  November. 

(iii)  Assign  inventory  items  to  BLS 
categories  for  2002.  For  2002.  R  assigns  all 
items  in  the  dollar-value  pool  to  the  most- 
detailed  BLS  categories  listed  in  Table  6  of 
the  November  2002  "PPI  Detailed  Report" 
that  contain  those  items.  The  BLS  categories 
and  the  current-year  cost  of  the  items 
assigned  to  them  are  summarized  as  follows: 


Conwnodity  code 


Category 


Current-year  cost 


12120103 
12120211 
12120216 
12130101 
12130111 

Total. 


Living  Room  Desks  . 
Dining  Room  Table .. 
Dining  Room  Chairs 
Upholstered  Sofas  ... 
Upholstered  Chairs  .. 


$125,006.00 
136.216.00 
113,569.00 
343,900.00 
233.050.00 


951,743.00 


(iv)  Compute  category  inflation  indexes  for 
2002.  Because  R  uses  the  link-chain  IPIC 
method  and  did  not  elect  the  10  percent 
method,  the  category  inflation  indexes  are  - 


computed  in  accordance  with  paragraph 
(e)(3)(iiiKD)(3)(j7j)  of  this  section  (BLS  price 
indexes  for  November  2002  divided  by  BLS 
price  indexes  for  October  2001).  R  computes 


the  category  inflation  indexes  for  2002  as 
follows: 


Category 


(I) 
Nov.  2002  index 


Oct.  2001  index 


(III) 

Inflation 
Bx:  (l)/(ll) 


Living  Room  Desks  . 
Dining  Room  Table  . 
Dining  Room  Chairs 
Upholstered  Sofas  ., 
Upholstered  Ctiairs  . 


172.6 
174.8 
177.0 
144.9 
136.6 


162.0 
171.9 
172.8 
142.2 
134.1 


1.065432 
1.016870 
1.024306 
1.018987 
1.018643 


(v)  Compute  IPI  for  2002.  As  provided  in 
paragraph  (e)(3)(iii)(E)(2)  of  this  section,  R 


must  compute  the  IPI  for  2002  by  multiplying 
the  weighted  hannonic  mean  of  the  category 


inflation  indexes  for  2002  by  the  IPI  for  2001. 
The  IPI  for  2002  is  computed  as  follows: 


Category 


(III) 
Quotient.  (l)/(li) 


Uving  Room  Desks 
Dining  Room  Table 


1.065432 
1.016870 


$117,330.81 
133,956.16 
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Category 


(I) 
Weight 


(II) 

Category  inflation 

IfKlex 


(III) 
Quotient:  (l)/(ll) 


Dining  Room  Chairs  

Upholstered  Sofas 

Upholstered  Chairs ,. 

Total '. ••• 


113,569.00 
343,900.00 
233,050.00 


1.024306 
1.018987 
1.018643 


110,874.09 
337,492.04 
228,784.77 


951,743.00 


928,437.87 


(IV) 
Sum  of  weights 

(V) 
Sum  of  (weight/cat- 
egory inflation 
index) 

(Vi)               1 
Weighted  harmonic                (VII) 
mean  of  category          Inventory  price 
Inflation  indexes  for         index  for  2001 
2002;  (IV)/(V) 

1                          1 

(VIII) 

Inventory  pnce 

index  for  2002: 

(VI)-(VII) 

$951  743  00 

$928,437.87 

1.02510144 

1.01433821 

1 .03979956 

(vi)  Determine  the  LIFO  value  of  the  pool 
for  2002.  R  determines  the  total  base-year 
cost  of  its  ending  inventory  by  dividing  the 
total  current-year  cost  of  the  items  in  the 
dollar-value  pool  by  the  IPI  for  2002.  The 
total  base-year  cost  of  the  ending  inventory 
is  $915,313.91  ($951,743.00/1.03979956). 
Comparing  the  base-year  cost  of  the  ending 
inventory  to  the  base-year  cost  of  the 
beginning  inventory,  R  determines  that  the 
base-year  cost  of  the  2002  layer  is  $6,958.11 
($915.313.91-$908,355.B0).  R  multiplies  the 
base-year  cost  of  the  2002  layer  by  the  IPl  for 
2002  and  determines  that  the  LIFO  value  of 
the  2002  layer  is  $7,235.04  ($6,958.11  * 
1.03979956).  Thus,  the  LIFO  value  of  R's 
total  inventory  at  the  end  of  2002  is 
$916,427.56  ($850,000.00  (opening 
inventory)  +  $59,192.52  (2001  layer)  + 
$7,235.04  (2002  layer)). 

(iv)  Adoption  or  change  of  method — 
(A)  Adoption  or  change  to  IPIC  method. 
The  use  of  an  inventory  price  index 
computed  under  the  IPIC  method  is  a 
method  of  accounting.  A  taxpayer 
permitted  to  adopt  the  dollar-value 
LIFO  method  without  first  securing  the 
Commissioner's  consent  also  may  adopt 
the  IPIC  method  without  first  securing 
the  Commissioner's  consent.  The  IPIC 
method  may  be  adopted  and  used, 
however,  only  if  the  taxpayer  provides 
the  following  information  on  a  Form 
970,  "Application  to  Use  UFO 
Inventory  Method,"  or  in  another 
manner  as  may  be  acceptable  to  the 
Commissioner:  A  complete  list  of  dollar- 
value  pools  (including  a  description  of 
the  items  in  each  dollar- value  pool);  the 
BLS  table  (i.e.,  CPI  or  PPI)' selected  for 
each  dollar-value  pool;  the 
representative  month,  if  applicable, 
elected  for  each  dollar-value  pool;  the 
BLS  categories  to  which  the  items  in 
each  dollar-value  pool  will  be  assigned; 
the  method  of  assigning  items  to  BLS 
categories  (e.g.,  the  10  percent  method) 
for  each  dollar-value  pool;  and  the 


method  of  computing  the  IPI  (i.e., 
double-extension  IPIC  method  or  link- 
chain  IPIC  method)  for  each  dollar-value 
pool.  In  the  case  of  a  taxpayer  permitted 
to  adopt  the  IPIC  method  without 
requesting  the  Commissioner's  consent, 
the  Form  970  must  be  attached  to  the 
taxpayer's  income  tax  return  for  the 
taxable  year  of  adoption.  In  all  other 
cases,  a  taxpayer  may  change  to  the  IPIC 
method  only  after  securing  the 
Commissioner's  consent  as  provided  in 
§  1.446-l(e).  In  these  latter  cases,  the 
Form  970  containing  the  information 
described  in  this  paragraph  (e)(3)(iv)(A) 
must  be  attached  to  a  Form  3115. 
"Application  for  Change  in  Accounting 
Method,"  filed  as  required  by  §  1 .446- 
1(e).  A  taxpayer  that  simultaneously' " 
changes  to  the  dollar-value  LIFO  and 
IPIC  methods  from  another  LIFO    / 
method  must  apply  the  rules  of 
paragraph  (f)(2)  of  this  section  before 
applying  the  rules  of  paragraph 
(e)(3)(iv)(B){I)  of  this  section.  To  satisfy 
the  requirements  of  §  1.472-2(h), 
taxpayers  must  maintain  adequate  books 
and  records,  including  those  concerning 
the  use  of  the  IPIC  method  and 
necessary  computations. 
Notwithstanding  the  rules  in  paragraph 
(e)(1)  of  this  section,  a  taxpayer  that 
adopts,  or  changes  to,  the  link-chain 
IPIC  method  is  not  required  to 
demonstrate  that  the  use  of  any  other 
method  of  determining  the  LIFO  value 
of  a  dollar-value  pool  is  impractical. 
(B)  New  base  year— (1)  Voluntary 
change — (i)  In  general.  In  the  case  of  a 
taxpayer  using  a  non-IPIC  method  to 
determine  the  LIFO  value  of  inventory, 
the  layers  previously  determined  under 
that  method,  if  any,  and  the  LIFO  values 
of  those  layers  are  retained  if  the 
taxpayer  voluntarily  changes  to  the  IPIC 
method.  Instead  of  using  tihe  earliest 
taxable  year  for  which  the  taxpayer 


adopted  the  LIFO  method  for  any  items 
in  the  dollar-value  pool,  the  year  of 
change  is  used  as  the  new  base  year  for 
the  piu-pose  of  determining  the  amount 
of  increments  and  liquidations,  if  any. 
for  the  year  of  change  and  subsequent 
taxable  years.  The  base-year  cost  of  the 
layers  in  a  dollar-value  pool  at  the 
beginning  of  the  year  of  change  must  be 
restated  in  terms  of  new  base-year  cost 
using  the  year  of  change  as  the  new  base 
year  and,  if  applicable,  the  indexes  for 
the  previously  determined  layers  must 
be  recomputed  accordingly.  The 
recomputed  indexes  will  be  used  to 
determine  the  LIFO  value  of  subsequent 
liquidations.  For  purposes  of  computing 
an  IPI  under  paragraph  (e)(3)(iii)(E)  of 
this  section,  the  IPI  for  the  immediately 
preceding  year  is  l.QO.  The  new  total 
base-year  cost  of  the  items  in  a  dollar- 
value  pool  for  the  purpose  of 
determining  future  increments  and 
liquidations  is  equal  to  the  total  current- 
year  cost  of  the  items  in  the  dollar-value 
pool  (determined  using  the  taxpayer's 
method  of  determining  the  total  current- 
year  cost  of  the  items  in  the  dollar-value 
pool  under  paragraph  (e)(2)(ii)  of  this 
section).  A  taxpayer  must  allocate  this 
new  total  base-year  cosV  to  each  layer 
based  on  the  ratio  of  the  old  base-year 
cost  of  the  layer  to  the  old  total  base- 
year  cost  of  the  dollar-value  pool. 

(ii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(e)(3){iv)(B)(2): 

Example,  (i)  In  1990,  X  elected  to  use  a 
dollar-value  LIFO  method  (other  than  the 
IPIC  method)  for  its  single  dollar-value  pool. 
X  is  granted  permission  to  change  to  the  link- 
chain  IPIC  method,  beginning  with  the 
taxable  year  ending  December  31,  2001.  X 
will  continue  using  a  single  dollar-value 
pool.  X's  beginning  inventory  as  of  January 
1,  2001.  computed  using  its  former  inventory 
method,  is  as  follows: 
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Base  layer 
1991  layer 

1994  layer 

1995  layer 
1997  layer 


Layer 


Total 


(I) 
Base-year  cost 


$135,000 

20,000 

60,000 

13,000 

2,000 


230,000 


(II) 
Inflation  Index 


1.00- 
1.43 
1.55 
1.59 
1.61 


(III) 
LIFO  value:  (I) 
(II) 


$135,000 

28,600 

93,000 

20,670 

3,220 


280,490 


(ii)  Under  X's  method  of  determining  the 
current-year  cost  of  items  in  a  dollar-value 
pool,  the  current-year  cost  of  the  beginning 
inventory  is  $391,000.  Thus,  X's  new  base- 
year  cost  as  of  January  1,  2001,  is  $391,000. 


X  allocates  this  new  base-year  cost  to  each 
layer  based  on  the  ratio  of  old  base-year  cost 
of  the  layer  to  the  total  old  base-year  cost  of 
the  dollar-value  pool.  To  recompute  the 
inflation  indexes  for  each  of  its  layers,  X 


divides  the  LIFO  value  of  each  layer  by  the 
new  base-year  cost  attributable  to  the  layer. 
The  new  base-year  cost,  recomputed  inflation 
indexes,  and  LIFO  value  of  X's  layers  as  of 
January  1,  2001,  are  as  follows: 


Layer 

0) 
Base-year  cost 

(II) 
Inflation  index 

(III) 

LIFO  value:  (1)  * 

(II) 

Base  layer                          

$229,500 

34,000 

102,000 

22,100 

3,400 

0.588235 
0.841176 
0.911765 
0.9@5294 
0.947059 

$135,000 

1991  laver                                

28,600 

1994  layer                   

93,000 

1995  laver                                  .        • 

20,670 

1997  laver                                .                         • 

3,220 

Total 

391,000 

280,490 

(iii)  In  2001,  the  current-year  cost  of  X's 
ending  inventory  is  $430,139.  The  weighted 
harmonic  mean  of  the  category  inflation 
indexes  applicable  to  X's  ending  inventoiy  is 
1.075347,  and  in  accordance  with  paragraph 


Layer 


(e)(3)(iv)(B)(l)(i)  of  this  section,  the  inflation 
index  for  the  immediately  preceding  taxable 
year  is  1.00.  Thus.  X's  IPI  for  2001  is 
1.075347  (1.00  *  1.075347).  The  total  base- 
year  cost  of  X's  ending  inventory  is  $400,000 


($430,139/1.075347).  The  base-year  cost,  JPI, 
and  LIFO  value  of  X's  layers  as  of  December 
31,  2001,  are  as  follows: 


Base  layer 

1991  layer „ i. 

1994  layer |. 

1995  layer -. 

1997  layer ;. 

2001  layer 1 

Total -. 


(i) 

Base-year  cost 


$229,500 

34,000 

102,000 

22,100 

3,400 

9,000 


400,000 


(II) 

Inventory  price 

index 


0.588235 
0.841176 
0.911765 
0.935294 
0.947059 
1.075347 


(III) 
Lire  value:  (I) 
(il) 


$135,000 

28,600 

93,000 

20,670 

3.220 

9,678 


290,168 


(iv)  In  2002,  the  c  irent-year  cost  of  X's 
ending  inventory  is  $418,000.  The  weighted 
harmonic  mean  of  the  category  inflation 
indexes  appUcable  to  X's  ending  inventory  is 
1.02292562,  and  the  IPI  for  the  immediately 
preceding  year  is  1.075347.  Thus,  X's  IPI  for 


2001  is  1.10  (1.075347  *  1.02292562).  The 
total  base-year  cost  of  X's  ending  inventory 
is  $380,000  ($418,000/1.10),  which  results  in 
a  liquidation  of  $20,000 
($400,000  -  $380,000)  in  terms  of  base-year 
cost.  This  liquidation  eliminates  the  2001 


layer  ($9,000  base-year  cost),  the  1997  layer 
($3,400  base-year  cost),  and  part  of  the  1995 
layer  ($7,600  base-year  cost).  The  base-year 
cost,  indexes,  and  LIFO  value  of  X's  layers 
as  of  December  31 ,  2002,  are  as  follows: 


Layer 


(I) 
Base-year  cost 


(11) 

Inventory  price 

index 


(III) 
UFO  value:  (I) 
(«) 


Base  layer 

1991  layer 

1994  layer 

1995  layer 

Total |. 

. . L 


$229,500 

34,000 

102,000 

14,500 


0.588235 
0.841176 
0.911765 
0.935294 


$135,000 
28,600 
93,000 
13,562 


380.000 


270,162 


(2)  Involuntary  change — (i)  In  general. 
If  a  taxpayer  uses  a  non-IPIC  method  to 
compute  the  LIFO  value  oif  a  dollar- 


value  pool,  and  if  the  Commissioner 
determines  that  the  taxpayer's  method 
does  not  clearly  reflect  income,  the 


Commissioner  may  require  the  taxpayer 
to  change  to  the  IPIC  method.  If  the 
Commissioner  requires  a  taxpayn  to 
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change  to  the  IPIC  method,  and  the 
taxpayer  does  not  provide  sufficient 
information  from  its  books  and  records 
to  compute  an  adjustment  under  section 
481,  the  Conunissioner  may  implement 
the  change  using  the  simplified 
transition  method  described  in 
paragraph  {e)(3)(iv)[B)(2}(ii)  of  this 
section. 

(ii)  Simplified  Transition  Method. 
Under  the  simplified  transition  method, 
the  Commissioner  will  recompute  the 
LIFO  value  of  each  dollar-value  pool  as 
of  the  beginning  of  the  year  of  change 
using  the  double-extension  IPIC  method 
or  the  link-chain  IPIC  method.  The 
adjustment  luider  section  481  is  equal  to 
the  difference  between  the  recomputed 
LIFO  value  and  the  LIFO  value  of  the 
pool  determined  under  the  taxpayer's 


former  method.  The  Commissioner  will 
compute  an  IPI  using  the  double- 
extension  IPIC  method  or  link-chain 
IPIC  method  for  each  taxable  year  in 
which  the  LIFO  method  was  used  by  the 
taxpayer  based  on  the  assiunptions  that 
the  ending  inventory  of  the  pool  in  each 
taxable  year  was  comprised  of  items  that 
fall  into  the  same  BLS  categories  as  the 
items  in  the  ending  inventory  of  the 
year  of  change  and  that  the  relative 
weights  of  those  BLS  categories  in  all 
prior  years  were  the  same  as  the  relative 
weights  of  those  BLS  categories  in  the 
ending  inventory  of  the  year  of  change. 
The  base-year  cost  of  the  items  in  a 
dollar-value  pool  at  the  end  of  a  taxable 
year  will  be  determined  by  dividing  the 
IPI  computed  for  the  taxable  year  into 


the  current-year  cost  of  the  items  in  that 
pool  determined  in  accordance  with 
paragraph  (e)(2)(ii]  of  this  section.  If  the 
comparison  of  the  base-year  cost  of  the 
beginning  and  ending  inventory 
produces  a  current-year  increment,  the 
base-year  cost  of  that  increment  will  be 
multiplied  by  the  IPI  computed  for  that 
taxable  year  to  determine  the  LIFO 
value  of  that  layer. 

(iii)  Example.  The  following  example 
illustrates  the  rules  of  this  paragraph 
(e)(3Kiv)(B)(2)(i7). 

Example,  (i)  Z  began  using  a  dollar-value 
LIFO  method  other  than  the  IPIC  method  in 
the  taxable  year  ending  December  31,  1998, 
and  maintains  a  single  dollar-value  pool.  Z's 
beginning  inventory  as  of  January  1,  2000, 
computed  using  its  method  of  accounting, 
was  as  follows: 


Layer 

(1) 
Base-year  cost 

(II) 
Inflation  index 

(III) 

LIFO  value: 

(l)-(ll) 

Base  laver 

$105,000 
3,000 

1.00 
1.40 

$105,000 

1998  laver                      .                         

4,200 

Total 

108,000 

109,200 

(ii)  Upon  examining  Z's  federal  income  tax 
return  for  the  taxable  year  ending  December 
31,  2000,  the  examining  agent  determines 
that  Z's  dollar-value  LIFO  method  does  not 
clearly  reflect  income.  The  examining  agent 
chooses  to  change  Z  to  the  double-extension 
IPIC  method  for  2000  and  implements  the 
chemge  using  the  simplified  transition 
method  as  follows.  First,  the  inventory  in  Z's 
dollar-value  pool  at  the  end  of  2000  is 


assigned  to  the  most-detailed  categories  in 
the  CPI  or  PPI.  whichever  is  appropriate. 
Assume  that  80  percent  of  the  current-year 
cost  of  Z's  inventory  as  of  December  31, 
2000,  is  assigned  to  Category  1.  10  percent  is 
assigned  to  Category  2,  and  10  percent  is 
assigned  to  Category  3.  Assume  further  that 
the  current-year  cost  of  the  inventory  in  Z's 
dollar-value  pool  at  the  end  of  1998  and  1999 
was  $133,000  and  $145,000,  respectively. 


(iii)  The  category  inflation  indexes  for  1998 
computed  under  the  double-extension  IPIC 
method  are  1.17  for  Category  1,  1.26  for 
Category  2,  and  1.19  for  Category  3.  The 
weights  to  be  used  in  computing  the  IPI  for 
1998  are  $106,400  ($133,000  *  80  percent)  for 
Category  1,  $13,300  ($133,000  *  10  percent) 
for  Category  2,  and  $13,300  ($133,000  *  10 
percent)  for  Category  3.  The  IPI  for  1998  is 
computed  as  follows: 


Category 


(I) 
Weight 


1  

2 

3 

Total 


$106,400 
13,300 
13,300 


133,000 


•      (II) 
Category  inflation 
index 


1.17 
1.26 
1.19 


(III) 
Quotient:  (l)/(ll) 


90,940 
10.556 
11,176 


112,672 


(IV) 
Sum  of  weights 


$133,000 


(V) 
Sum  of  (weight/cat- 
egory inflation  index) 


$112,672 


(VI)  Inventory  price 
Index:  (IV)/(V) 


1.180417 


(iv)  The  base-year  cost  of  the  inventory  in 
Z's  pool  at  the  end  of  1998  is  $112,672 
($133,000/1.180417),  and  the  base-year  cost 
of  the  1998  increment  is  $7,672 
($112,672 -$105,000).  The  LIFO  value  of  the 
1998  layer  is  $9,056  ($7,672  x  1.180417). 


(v)  The  category  inflation  indexes  for  1999 
computed  under  the  double-extension  IPIC 
method  were  1.21  for  Category  1, 1.29  for 
Category  2  and  1.23  for  Category  3.  The 
weights  to  be  used  in  computing  the  IPI  for 
1999  are  $116,000  ($145,000  x  80  percent)  for 


Category  1.  $14,500  ($145,000  x  10  percent) 
for  Category  2,  and  $14,500  ($145,000  x  10 
percent)  for  Category  3.  The  IPI  for  1999  is 
computed  as  follows: 


Category 


1 
2 


(I) 
Weight 


$116,000 
14,500 


(II) 

Category  inflation 

index 


1.21 
1.29 


(III) 
Quotient:  (l)/(ll) 


$95,868 
11.240 
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Category 


Total 


(I) 
Weight 


14,500 


145,000 


(II) 

Category  inflation 

index 


1.23 


(III) 
Quotient:  {l)/(ll) 


11,789 


118,897 


(IV) 
Sum  of  weights 


$145,000 


(V) 
Sum  of  (weight/cat- 
egory inflation  index) 


$118,897 


(VI)  Inventory  price 
index:  (IV)/(V) 


1.219543 


(vi)  The  base-year  cost  of  th*  inventory  in 
Z"s  pool  at  the  end  of  1999  is  $118,897 
($145,000/1.219543),  and  the  base-year  cost 


of  the  1999  layer  is  $6,225 

($118,897  -  $112,672).  The  LIFO  value  of  the 

1999  layer  is  $7,592  ($6,225  x  1.219543). 


(vii)  The  UFO  value  of  Z's  dollar-value 
pool  at  the  end  of  1999  computed  under  the 
double-extension  IPIC  method  is  as  follows: 


Layer 


Base  layer *■ 

1998  layer  i- 

1999  layer ...^■ 

Total 


(I) 
Base-year  cost 


$105,000 
7.672 
6,225 


118,897 


(II) 

Inventory  price 

index 


1.000000 
1.180417 
1.219542 


(III) 
LIFO  value: 

(l)*(ll) 


$105,000 
9.056 
7,592 


121,648 


(viii)  The  section  481(a)  adjustment  is 
equal  to  the  difference  between  the  UFO 
value  of  the  inventory  at  the  beginning  of 
2000  computed  under  Z's  former  method  of 
accounting  and  recomputed  by  the 
examining  agent  under  the  double-extension 
IPIC  method,  or  $12,448  ($121,648— 
$109,200). 

(ix)  Finally,  the  examining  agent  will 
recompute  Z's  taxable  income  for  2000  and 
succeeding  taxable  years  using  the  double- 
extension  IPIC  method. 

(v)  Effective  date — (A)  In  general.  The 
rules  of  this  paragraph  (e)(3)  and 
paragraphs  {b){4)  and  (c)(2)  of  this 
section  are  applicable  for  taxable  years 
ending  on  or  after  December  31,  2001. 

(B)  Change  in  method  of  accounting. 
Any  change  in  a  taxpayer's  method  of 
accounting  necessary  to  comply  with 
this  paragraph  (e)(3)  or  with  paragraphs 
(b)(4)  or  (c)(2)  of  this  section  is  a  change 
in  method  of  accounting  to  which  the 
provisions  of  section  446  and  the 
regulations  thereunder  apply.  For  the 
firet  or  second  taxable  year  ending  on  or 
after  December  31,  2001,  a  taxpayer  is 
granted  the  consent  of  the 
Commissioner  to  change  its  method  of 
accoimting  to  a  method  required  or 
permitted  by  this  paragraph  (e)(3)  and 
paragraphs  (b)(4)  and  (c)(2)  of  this 
section.  A  taxpayer  that  wants  to  change 
its  method  of  accounting  under  this 
paragraph  (e)(3)(v)  must  follow  the 
automatic  consent  procedures  in  Rev. 
Proc.  2002-9  (2002-3  I.R.B.  xxx)  (see 
§  601.601(d)(2)  of  this  chapter). 
However,  the  scope  limitations  in 
section  4.02  of  Rev.  Proc.  2002-9  do  not 
apply,  and  the  five-year  limitation  on 


the  readoption  of  the  LIFO  method 
under  section  10.01(2)  of  the  Appendix 
is  waived.  In  addition,  if  the  taxpayer's 
method  of  accoimting  for  its  LIFO 
inventories  is  an  issue  under 
consideration  at  the  time  the  application 
is  filed  with  the  national  office,  the 
audit  protection  of  section  7  of  Rev. 
Proc.  2002-9  does  not  apply.  If  a 
taxpayer  changing  its  method  of 
accounting  imder  this  paragraph 
(e)(3)(v)(B)  is  under  examination,  before 
an  appeals  office,  or  before  a  federal 
court  with  respect  to  any  income  tax 
issue,  the  taxpayer  must  provide  a  copy 
of  the  application  to  the  examining 
agent(s),  appeals  officer  or  counsel  for 
the  government,  as  appropriate,  at  the 
same  time  it  files  the  application  with 
the  national  office.  Any  change  imder 
this  paragraph  (e)(3)(v)(B)  must  be  made 
using  a  cut-off  method  and  new  base 
year  as  required  by  paragraph 
(e)(3)(iv)(B)(l)  of  this  section.  Because  a 
change  under  this  paragraph  (e)(3)(v)(B) 
is  made  using  a  cut-off  method,  a 
section  481(a)  adjustment  is  not 
permitted.  However,  a  taxpayer 
changing  its  method  of  accounting 
under  this  paragraph  (e)(3)(v)(B)  must 
comply  widi  the  requirements  of  section 
10.06(3)  of  the  APPENDIX  of  Rev.  Proc. 
2002-9  (concerning  bargain  purchases). 
***** 

(h)  LIFO  inventories  received  in 
certain  nonrecognition  tmnsactions — (1) 
In  general.  Except  as  provided  in 
paragraph  (h)(3)  of  this  section,  if 
inventory  items  accoimted  for  under  the 
LIFO  method  are  received  in  a 


transaction  described  in  paragraph 
(h)(2)  of  this  section,  then,  for  the 
purpose  of  determining  future 
increments  and  liquidations,  the 
transferee  must  use  the  year  of  transfer 
as  the  base  year  and  must  use  its 
current-year  cost  (computed  imder  the 
transferee's  method  of  accounting)  of 
those  items  as  their  new  base-year  cost. 
If  the  transferee  had  opening  inventories 
in  the  year  of  transfer,  then,  for  the 
purpose  of  determining  future 
increments  and  liquidations,  the 
transferee  must  use  its  current-year  cost 
(computed  under  the  transferee's 
method  of  accounting)  of  those 
inventories  as  their  new  base-year  cost. 
For  this  purpose,  "opening  inventory" 
refers  to  all  items  owned  by  the 
transferee  before  the  transfer  for  which 
the  transferee  uses,  or  elects  to  use,  the 
LIFO  method.  The  total  new  base-year 
cost  of  the  transferee's  inventory  as  of 
the  beginning  of  the  year  of  transfer  is 
equal  to  the  new  base-year  cost  of  the 
inventory  received  from  the  transferor 
and  the  new  base-year  cost  of  the 
transferee's  opening  inventory.  The 
index  (or,  the  cumulative  index  in  the 
case  of  the  link-chain  method)  for  the 
year  immediately  preceding  the  year  of 
transfer  is  1.00.  The  base-year  cost  of 
any  layers  in  the  dollar-value  pool,  as 
determined  after  the  transfer,  must  be 
recomputed  accordingly.  See  paragraph 
(e)(3)(iv)(B)(l)  of  this  section  for  an 
example  of  this  computation. 

(2)  Transactions  to  which  this  ' 
paragmph  (h)  applies.  The  rules  in  this 
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paragraph  (h)  apply  to  a  transaction  in 
which — 

(i)  The  transferee  determines  its  basis 
in  the  inventories,  in  whole  or  in  part, 
by  reference  to  the  basis  of  the 
inventories  in  the  hands  of  the 
transferor; 

(ii)  The  transferor  used  the  dollar- 
value  LIFO  method  to  account  for  the 
transferred  inventories; 

(iii)  The  transferee  uses  the  dollar- 
value  LIFO  method  to  account  for  the 
inventories  in  the  year  of  the  transfer; 
and 

(iv),The  transaction  is  not  described 
in  section  381(a). 

(3)  Anti-avoidance  rule.  The  rules  in 
this  paragraph  (h)  do  not  apply  to  a 
transaction  entered  into  with  the 
principal  purpose  to  avail  the  transferee 
of  a  method  of  accounting  that  would  be 
unavailable  to  the  transferor  (or  would 
be  unavailable  to  the  transferor  without 
securing  consent  from  the 
Commissioner).  In  determining  the 
principal  purpose  of  a  transfer, 
consideration  will  be  given  to  all  of  the 
facts  and  circumstances.  However,  a 
transfer  is  deemed  made  with  the 
principal  purpose  to  avail  the  transferee 
of  a  method  of  accounting  that  would  be 
unavailable  to  the  transferor  without 
securing  consent  from  the 
Commissioner  if  the  transferor  acquired 
inventory  in  a  bargain  purchase  within 
the  five  taxable  years  preceding  the  year 
of  the  transfer  and  used  a  dollar-value 
LIFO  method  to  account  for  that 
inventory  that  did  not  treat  the  bargain 
purchase  inventory  and  physically 
identical  inventory  acquired  at  market 
prices  as  separate  items.  Inventory  is 
deemed  acquired  in  a  bargain  purchase 
if  the  actual  cost  of  the  inventory  (or,  if 
appropriate,  the  allocated  cost  of  the 
inventory)  was  less  than  or  equal  to  50 
percent  of  the  replacement  cost  of 
physically  identical  inventory. 
Inventory  is  not  considered  acquired  in 
a  bargain  purchase  if  the  actual  cost  of 
the  inventory  (or,  if  appropriate,  the 
allocated  cost  of  the  inventory)  was 
greater  than  or  equal  to  75  percent  of  the 
replacement  cost  of  physically  identical 
inventory. 

(4)  Effective  date.  The  rules  of  this 
paragraph  (h)  are  applicable  for  transfers 
that  occur  during  a  taxable  year  ending 
on  or  after  December  31,  2001. 

PART  602-OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

Par.  3.  The  authority  citation  for  part 
602  continues  to  read^as  follows: 

Authority:  26  U.S.C.  7805. 


Par.  4.  In  §  602.101,  in  the  table  in 
paragraph  (b),  the  entry  for  1.472-8  is 
revised  to  read  as  follows: 

§  602.1 01    OMB  Control  numbers. 

***** 

(b)*  *  * 


CFR  part  or  section  where  iden- 
tified and  described 


Current 
OMB  con- 
trol No. 


1.472-8 


1545-0028 
1545-0042 
1545-1767 


Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  December  21,  2001. 
Mark  Weinberger, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  02-184  Filed  l-8-K)2:  8:45  am] 

BILLING  CODE  M30-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD08-01-048] 

Drawt>rklge  Operating  Regulation; 
Mississippi  River,  iowa  and  iiiinois 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  deviation. 


summary:  The  Commander,  Ei^th 
Coast  Guard  District  has  authorized  a 
temporary  deviation  from  the  regulation 
governing  the  Burlington  Railroad 
Drawbridge.  Mile  403.1,  Upper 
Mississippi  River  at  Burlington,  Iowa. 
This  deviation  allows  the  drawbridge  to 
remain  closed-to-navigation  for  60  days 
from  12:01  a.m.  Central  Standard  Time 
(CST)  on  December  31,  2001,  until  12:01 
a.m.  Central  Standard  Time  (CST)  on 
March  1,  2002.  The  drawbridge  shall 
open  on  signal  if  at  least  six  (6)  hours 
advance  notice  is  given. 
DATES:  This  temporary  deviation  is 
effective  from  12:01  a.m.  Central 
Standard  Time  (CST)  on  December  31, 
2001,  until  12:01  a.m.  Central  Standard 
Time  (CST)  on  March  1,  2002. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
room  2.107f  in  the  Robert  A.  Young 
Federal  Building  at  Eighth  Coast  Guard 
District,  Bridge  Branch,  1222  Spruce 
Street,  St.  Louis,  MO  63103-2832.  The 
Bridge  Branch  maintains  the  public 
docket  for  this  temporary  deviation. 


FOR  FUTHER  INFORMATION  CONTACT:  Roger 
K.  Wiebusch,  Bridge  Administrator, 
Commander  (obr).  Eighth  Coast  Guard 
District  at  (314)  539-3900,  extension 
378. 

SUPPLEMENTARY  INFORMATION:  The 
Burlington  Railroad  Drawbridge 
provides  a  vertical  clearance  of  21.5  feet 
above  normal  pool  in  the  closed-to- 
navigation  position.  Navigation  on  the 
waterway  consists  primarily  of 
commercial  tows  and  recreational 
watercraft.  This  deviation  has  been 
coordinated  with  waterway  users.  No 
objections  were  received. 

On  November  27,  2001  the  Burlington 
Northern  Santa  Fe  Railroad  requested 
the  bridge  be  maintained  in  the  closed- 
to-navigation  position  to  allow  the 
bridge  owner  time  for  preventative 
maintenance  in  the  winter  and  when 
there  is  less  impact  on  navigation; 
instead  of  scheduling  maintenance  in 
the  summer,  when  river  traffic 
increases. 

This  deviation  allows  the  bridge  to 
remain  closed-to-navigation  from  12:01 
a.m.  Central  Standard  Time  (CST)  on 
December  31!  2001,  until  12:01  a.m. 
Central  Standard  Time  (CST)  on  March 
1,  2002.  The  drawbridge  will  open  on 
signal  if  at  least  six  (6)  hours  advance 
notice  is  given.  Advance  notice  may  be 
given  by  calling  Mr.  Louis  Welte,  (309) 
345-6103  during  work  hours  and  Mr. 
Larry  Moll,  (309)  752-5244,  after  work 
hours. 

Dated:  December  28.  2001. 
Roy  J.  Casto, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  02-503  Filed  1-8-02;  8:45  ami 

BILUNG  CODE  4910-15-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD08-01-0451 

RIN211S-AE47 

Drawbridge  Operation  Regulation; 
Mississippi  River,  iowa  and  Illinois 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  rule.  " 

summary:  The  Commander,  Eighth 
Coast  Guard  District  is  temporarily 
changing  the  regulation  governing  the 
Illinois  Central  Railroad  Drawbridge, 
Mile  579.9,  Upper  Mississippi  River. 
From  12:01  a.m.,  December  27,  2001, 
until  9  a.m.,  March  11,  2002,  the 
drawbridge  shall  open  on  signal  if  at 
least  24  hours  advance  notice  is  given. 


FRflpral  Reffister/Vnt.  :fi7.  Nn.  fi  /  WRdnR.<:dav.  lamiarv  Q.  2002 /Rnln.*;  and  Ri>oii)fltinn.<: 


ia»7 


1096  Federal  Register /Vol.  67,  No.  6 /Wednesday,  January  9,  2002 /Rules  and  Regulations 


This  change  is  necessary  to  perform 
annual  maintenance  and  r^air  on  the 
bridge. 

DATES:  This  rule  is  effective  from  12:01 
a.m.  Central  Standard  Time  on 
December  27,  2001,  to  9  a.m.  Central 
Standard  Time  on  March  11,  2002. 
-  ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  pat  of  docket  GGD08-01- 
045  and  are  available  for  inspection  or 
copying  at  room  2.107f  in  the  Robert  A. 
Young  Federal  Building  at  Eighth  Coast 
Guard  District,  Bridge  Branch,  1222 
Spruce  Street.  St.  Louis,  MO  63103- 
2832.  between  7  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Eighth  Coast  Guard 
District.  Bridge  Branch  at  (314)  539- 
3900,  extension  378. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Regbter.  This  rule  is  being  promulgated 
wiUiout  an  NPRM  due  to  the  short  time 
frame  allowed  between  the  submission 
of  the  request  by  the  Canadian  National/ 
Dlinois  Central  Railroad  Company  and 
the  date  of  requested  closiue.  The  Coast 
Guard  received  the  Canadian  National/ 
Illinois  Central  Railroad  Company's 
request  on  6  November  2001.  Winter 
conditions  on  the  Upper  Mississippi 
River  coupled  with  the  closure  of  Army 
Corps  of  Engineer's  Lock  No.  24  (Mile 
273.4  UMR)  until  March  2,  2002  and 
Lock  No.  12  (Mile  556.7)  until  March 
11,  2002,  will  preclude  any  significant 
navigation  demands  for  the  diawspan 
opening.  This  temporary  change  to  the 
diawbridge's  operation  has  been 
coordinated  with  the  commercial 
waterway  operators.  No  objections  were 
raised. 

Background  and  Purpose 

On  November  6,  2001,  the  Canadian 
National/Illinois  Central  Railroad 
Company  requested  a  temporary  change 
to  the  Operation  of  the  Illinois  Central 
Railroad  swing  bridge  across  the  Upper 
Mississippi  River,  Mile  579.9  at 
Dubuque,  Iowa.  Canadian  National/ 
Illinois  Central  Railroad  Company 
requested  that  navigation  temporarily 
provide  24  hours  advance  notice  for 


bridge  operation  to  facilitate  required 
bridge  maintenance  during  the  winter 
months. 

The  Illinois  Central  Railroad 
Drawbridge  navigation  span  has  a 
vertical  clearance  of  19.9  feet  above 
normal  pool  in  the  closed-to-navigation 
position.  Navigation  on  the  waterway 
consists  primarily  of  commercial  tows, 
and  recreational  watercraft.  Presently, 
the  draw  opens  on  signal  for  passage  of 
river  traffic.  The  Canadian  National/ 
Illinois  Central  Railroad  Company 
requested  the  drawbridge  be  permitted 
to  remain  closed-to-navigation  from 
12:01  a.m.,  December  27,  2001,  imtil  9 
a.m.,  March  11,  2002  unless  24  hoius 
advance  notice  is  given  of  the  need  for 
it  to  open.  Winter  conditions  on  the 
Upper  Mississippi  River  coupled  with 
the  closvue  of  Army  Corps  of  Engineer's 
Lock  No.  24  (Mile  273.4  UMR)  until 
March  2,  2002  and  Lock  No.  12  (Mile 
556.7)  until  March  11,  2002,  will 
preclude  any  significant  navigation 
demands  for  the  drawspan  opening.  The 
Illinois  Central  Raihoad  Drawbridge, 
Mile  579.9  Upper  Mississippi  River,  is 
located  upstream  from  Lock  24. 
Performing  maintenance  on  the  bridge 
diuing  the  winter,  when  the  number  of 
vessels  likely  to  be  impacted  is  minimal, 
is  preferred  to  bridge  closiues  or 
advance  notification  requirements 
during  the  commercial  navigation 
season.  This  temporary  change  to  the 
drawbridge's  operation  has  been 
coordinated  with  the  commercial 
waterway  operators.  No  objections  were 
raised. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedmes  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

"The  Coast  Guard  expects  the 
economic  impact  of  the  temporary  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  is  because 
river  traffic  will  be  extremely  limited  by 
lock  closures  and  ice  during  this  period. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 


The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605  (b)  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Any  individual  that  qualifies 
or,  believes  he  or  she  qualifies  as  a  small 
entity  and  requires  assistance  with  the 
provisions  of  this  rule,  may  contact  Mr. 
Roger  K.  Wiebusch,  Bridge 
Administrator,  Eighth  Coast  Guard 
District,  Bridge  Branch,  at  (314)  539- 
3900,  extension  378. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247), 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  nde  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
woiUd  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires^ 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
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aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditxue,  we  do  discuss  the   . 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children- 

We  have  analyzed  this  ruleamder 
Executive  Order  13045,  Protection  of 
Children  from  Envfronmental  Health 
■Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
^ecutive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  'Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e).  of  Commandant 


Instruction  M16475.1  (series),  this  rule 
is  categorically  excluded  from  further 
environmental  documentation. 
Promulgation  of  changes  to  drawbridge 
regulations  has  been  found  not  to  have 
significant  effect  on  the  human 
environment.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  Part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  Part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  Sec.  499:  49  CFR  1.46: 
33  CFR  1.05-l(g);  Section  117.255  also 
issued  under  the  authority  of  Pub.  L.  102- 
587, 106  Stat.  5039. 

2.  From  12:01  a.m.,  December  27, 
2001,  through  9  a.m.,  March  11,  2002, 
§  117.T408  is  added  to  read  as  follows: 

S 1 17.T408    Upper  Mississippi  River. 

From  12:01  a.m.,  December  27,  2001 
through  9  a.m.,  March  11,  2002,  the 
drawspan  of  the  Illinois  Central 
Raihoad  Drawbridge,  mile  579.9, 
requires  24  hours  advance  notice  for 
bridge  operation. 

Dated:  December  27,  2001. 
Roy  J.  Casto, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  02-504  Filed  1-8-02;  8:45  am) 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTA'HON 
Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angeies-Long  Beach  01-013] 

RiN2115-AA97 

Security  Zone;  Port  Hueneme  Harbor, 
Ventura  County,  CA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  security  zone  covering  all 
waters  within  Port  Hueneme  Harbor  in 
Ventiua  County,  CA.  This  security  zone 
is  needed  for  national  security  reasons 
to  protect  the  Naval  Base  Ventura 
County  and  the  commercial  port  from 
potential  subversive  acts.  Entry  into  this 
zone  is  prohibited,  unless  specifically 


authorized  by  the  Capitan  of  the  Port 
Los  Angeles-Long  Beach,  the 
Commanding  Officer,  Naval  Base 
Ventura  County,  or  their  designated 
representatives. 

DATES:  The  rule  is  effective  &t)m  12:01 
a.m.  PST  on  December  21,  2001  to  11:59 
p.m.  PDT  on  June  15,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  COTP  Los 
Angeles-Long  Beach  01-013  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office  Los 
Angeles-Long  Beach,  1001  South 
Seaside  Avenue,  Building  20,  San 
Pedro,  California,  90731.  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Ken  O'Connor,  Waterways 
Management,  at  (310)  732-2020. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM,  which  would  incorporate  a 
comment  period  before  a  final  rule  was 
issued,  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
needed  to  protect  the  public,  ports,  and 
waterways  of  the  United  States.  For  the 
same  reasons,  under  5  U.S.C.  553(d)(3), 
the  Coast  Guard  finds  that  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  'The  Coast  Guard  will 
issue  a  broadcast  notice  to  mariners 
advising  of  this  new  rule. 

Background  and  Purpose 

Based  on  the  September  11,  2001. 
terrorist  attacks  on  the  World  Trade 
Center  in  New  York  and  the  Pentagon  in 
Arlington,  Virginia,  there  is  an 
increased  risk  that  fiulher  subversive 
activity  may  be  launched  against  the 
United  States.  These  terrorist  acts  have 
increased  the  need  for  safety  and 
security  measures  on  U.S.  ports  and 
waterways  as  further  attacks  may  be 
launched  bom  vessels  within  the  area  of 
Port  Hueneme  Harbor  and  the  Naval    , 
Base  Ventiu-a  County. 

In  response  to  these  terrorist  acts,  to 
prevent  similar  occurrences,  and  to 
protect  the  Naval  Facilities  at  Port 
Hueneme  Harbor  and  the  Naval  Base 
Ventura  County,  the  Coast  Guard  is 
establishing  a  security  zone  in  all  waters 
within  Port  Hueneme  Harbor.  This 
security  zone  is  necessary  to  prevent 
damage  or  injury  to  any  vessel  or 
waterfront  facility,  and  to  safeguard 
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ports,  harbors,  or  waters  of  the  United 
States  in  Port  Hueneme  Harbor,  Ventura 
County,  CA.  Specifically  this  security 
zone  prohibits  all  vessels  from  entering 
Port  Hueneme  Harbor,  beyond  the 
International  Regulations  for  Preventing 
Collisions  at  Sea.  1972  (COLREGS) 
demarcation  line  set  forth  in  section 
80.1120  of  Title  33  of  the  Code  of 
Federal  Regulations  (CFR).  without  first 
filing  a  proper  Advance  Notification  of 
Arrival  as  required  by  sections 
160.T208-T214  of  Title  33  of  the  CFR  as 
well  as  obtaining  clearance  from 
Commanding  Officer,  Naval  Base 
Ventura  County,  "Control  1". 

This  security  zone  is  established 
pursuant  to  the  authority  of  the 
Magnuson  Act  regulations  promulgated 
by  the  President  under  50  U.S.C.  191, 
including  sections  6.01  and  6.04  of  Title 
33  of  the  CFR.  Vessels  or  persons 
violating  this  section  are  subject  to  the 
penalties  set  forth  in  50  U.S.C.  192: 
seizure  and  forfeiture  of  the  vessel,  a 
monetary  penalty  of  not  more  than 
$10,000,  and  imprisonment  for  not  niore 
than  10  years. 

This  rule  will  be  enforced  by  the 
Captain  of  die  Port  Los  Angeles-Long 
Beach,  who  may  also  enlist  the  aid  and 
cooperation  of  any  Federal,  State, 
county,  municipal,  and  private  agencies 
to  assist  in  the  enforcement  of  this  rule. 
Commanding  Officer,  Naval  Base 
VentvuB  County,  "Control  1,"  will 
control  vessel  traffic  entering  Port 
Hueneme  Harbor. 

Regulatory  Evaluation       '  | 

This  nde  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significanf  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (EKDT) 
(44  FR  11040,  February  26, 1979) 
because  this  zone  will  encompass  a 
small  portion  of  the  waterway. 

Small  Entities  | 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 


For  the  same  reasons  stated  in  the 
Regulatory  Evaluation  section  above,  the 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  the  rule  will  affect  your  small 
business,  organization,  or  government 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  for  assistance  in  understanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  govenunent,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 


effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  &"om  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  it  is  categorically 
excluded  fi'om  further  environmental 
review. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
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requirements,  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  16&-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  160.5;  49 
CFR  1.46. 

2.  Add  a  new  temporary  §  165.T11- 
060  to  read  as  follows: 

§  1 65.T1 1  -060    Security  Zone;  Port 
Hueneme  Hartwr,  Ventura  County, 
California. 

(a)  Location.  The  following  area  is  a 
Security  Zone:  The  water  area  of  Port 
Hueneme  Harbor  inside  of  the 
International  Regulations  for  Preventing 
Collisions  at  Sea,  1972  (COLREGS) 
demarcation  line. 

(b)  Regulations.  (1)  In  accordance  , 
with  the  general  regulations  in  §  165.33 
of  this  part,  the  following  rules  apply  to 
the  security  zone  established  by  this 
section: 

(i)  No  person  or  vessel  may  enter  or 
remain  in  this  seciuity  zone  without  the 
permission  of  the  Captain  of  the  Port 
Los  Angeles-Long  Beach,  CA,  or  the 
Commanding  Officer,  Naval  Base 
Ventura  County,  CA,  "Control  1,"; 

(ii)  Vessels  that  are  required  to  make 
Advanced  Notifications  of  Arrival  as  per 
§§  160.T204-T214  of  part  160  of  this 
chapter  contihue  to  make  such  reports; 

(iii)  All  vessels  must  obtain  clearance 
from  "Control  1"  on  VHF-FM  marine 
radio  06  prior  to  crossing  the  COLREGS 
demarcation  line  at  Port  Hueneme 
Harbor; 

(iv)  Vessels  without  marine  radio 
capability  must  obtain  clearance  in 
advance  by  contacting  "Control  1"  via 
telephone  at  (805)  982-3938  prior  to 
crossing  the  COLREGS  demarcation  line 
at  Port  Hueneme  Harbor. 

(2)  The  Captain  of  the  Port  will  notify 
the  public  of  this  Seciuity  Zone  via 
broadcast  and  published  notice  to 
mariners. 

(3)  Nothing  in  this  section  shall  be 
construed  as  relieving  the  owner  or 
person  in  charge  of  any  vessel  from 
complying  with  the  rules  of  the  road 
and  safe  navigation  practice. 

(4)  The  regulations  of  this  section  will 
be  enforced  by  the  Captain  of  the  Port 
Los  Angeles-Long  Beach,  the 
Commanding  Officer,  Naval  Base 
Ventura  County  or  their  authorized 
representatives. 

(c)  Dates.  This  section  becomes 
effective  at  12:01  a.m.  PST  on  December 


21,  2001,  and  will  terminate  at  11:59 
p.m.  PDT  on  June  15,  2002. 

Daled:  December  21,  2001. 
J.M.  Holmes, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port.  Los  Angeles-Long  Beach. 
(FR  Doc.  02-502  Filed  1-8-02;  8:45  am) 
BILUNG  CODE  4»1fr-15-U 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-01-223] 

RIN2115-AA97 

Safety  Zone;  Fore  River  Bridge 
Repairs — Weymouth,  MA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  for 
the  Fore  River  (Route  3A)  Bridge 
Repairs,  starting  January  1,  2002  until 
September  30,  2002,  in  Weymouth,  MA. 
The  safety  zone  is  to  ensure  the  safe 
operation  of  a  55-foot-wide  crane  barge 
underneath  the  Fore  River  Bridge  in 
order  to  conduct  repair  operations, 
Monday  through  Saturday  of  each  week 
during  the  effective  time  period  and  is 
necessary  to  protect  maritime  traffic  in 
the  area  of  the  safety  zone.  The  safety 
zone  prohibits  vessels  from  operating 
within  30-feet  of  the  barge. 
DATES:  This  rule  is  effective  from 
January  1,  2002  until  September  30, 
2002. 

ADOnESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  Boston,  455  Commercial  Street, 
Boston,  MA  between  the  hours  of  8  a.m. 
and  3  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chief  Petty  Officer  Michael  Popovich, 
Marine  S^ety  Office  Boston,  Waterways 
Safety  and  Response  Division,  at  (617) 
223-3067. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Discussions  were  held  with  all 
interests  most  likely  to  be  affected  by 
this  safety  zone.  These  include 
Massachusetts  Highway  Department, 
The  Middlesex  Corporation  (TMC), 
Weymouth  Fore  River  operators,  barge 


and  ferry  companies,  and  recreational 
boater  representatives.  These  interests 
agree  that  the  parameters  of  the  zone 
will  not  unduly  impair  business  and 
unscheduled  operations  or  transits  of 
vessels.  Therefore,  notice  and  comment 
is  urmecessary.  Any  delay  encountered 
in  this  regulation's  effective  date  would 
be  unnecessary  and  contrary  to  public 
interest  since  immediate  action  is 
needed  to  protect  marine  traffic  from 
bridge  construction  hazards  while 
transiting  a  portion  of  the  Fore  River, 
Weymouth,  Massachusetts,  during  the 
Fore  River  Bridge  repairs.  This  safety 
zone  should  have  minimal  impact  on 
vessel  transits  due  to  the  fact  that  the 
safety  zone  does  not  block  the  entire 
channel,  and  procedures  have  been 
established  for  the  movement  of  the 
construction  barge,  should  larger  vessels 
that  are  unable  to  transit  around  the 
barge  while  in  the  channel,  need  to 
transit  the  area.  Notifications  will  be 
made  to  the  maritime  community  via 
notice  to  mariners  and  marine 
information  broadcasts  informing  them 
of  boundaries  of  the  zone. 

Background  and  Purpose 

A  previous  rulemaking,  published  at 
66  FR  13851,  effective  from  February  21 
through  December  31,  2001,  established 
a  safety  zone  identical  to  that 
established  in  this  rulemaking  to 
conduct  repairs  to  the  Fore  River  Bridge. 
Additional  time  is  needed  to  complete 
the  repairs  required  to  allow  for  the 
proper  operation  of  the  bridge.  The 
safety  zone  allows  TMC  to  place  a  55- 
foot-wide  crane  barge  in  the  Fore  River 
underneath  the  Fore  River  Bridge  to 
conduct  repair  operations,  Monday 
through  Saturday  of  each  week  from 
January  1,  2002  through  September  30, 
2002.  This  safety  zone  prohibits  vessels 
from  operating  within  30-feet  of  the 
barge.  Most  marine  traffic  may  transit 
safely  outside  of  the  safety  zone  during 
the  repairs.  In  the  event  a  large  vessel 
should  need  to  transit  the  channel,  the 
TMC  barge  shall  move  upon  request. 
Requests  to  move  the  barge  should  be 
made  directly  to  TMC  at  (781)  665-3261 
or  (978)  590-2754  with  as  much 
advance  notice  as  possible  (at  least  8 
hours  is  preferred).  The  Captain  of  the 
Port  anticipates  minimal  negative 
impact  on  vessel  traffic  due  to  this 
event.  Public  notifications  will  be  made 
prior  to  the  effective  period  via  safety 
marine  information  broadcasts. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regiUatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
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Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  Regulatcwy 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procediues  of 
DOT  is  unnecessary. 

Although  this  regulation  prevents 
traffic  from  transiting  a  portion  of  the 
Weymouth  Fore  River  diuing  this  bridge 
repair  period,  the  effect  of  this 
regidation  will  not  be  significant  for 
several  reasons:  maritime  interests, 
which  frequently  use  the  channel,  have 
provided  input  into  the  scheduling  of 
the  bridge  repairs,  the  safety  zone  does 
not  block  the  entire  channel,  advanced 
notice  will  be  given  through  marine 
broadcasts,  and  the  construction  barge 
will  be  required  to  move  upon  request 
for  larger  vessels  unable  to  transit 
aroimd  it  while  in  the  chaimel. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
T^e  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jiuisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
a  portion  of  the  Weymouth  Fore  River 
between  January  1  and  September  30, 
2002.  This  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  for 
the  following  reasons:  The  safety  zone 
does  not  block  the  entire  chaiuiel, 
advanced  notice  will  be  given  through 
marine  broadcasts,  and  the  construction 
barge  will  be  required  to  move  upon 
request  for  larger  vessels  unable  to 
transit  aroimd  it  while  in  the  channel. 

Assistance  for  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Pub.  L.  104-121], 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  final  rule 
so  that  they  can  better  evaluate  its 


effects  on  them  and  participate  in  the 
rulemaking.  If  yoiu  small  business  or 
organization  would  be  affected  by  this 
final  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  Chief  Petty 
Officer  Michael  Popovich,  Marine 
Safety  Office  Boston,  at  (617)  223-3067. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricultiu« 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 


Federalism 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13132  and  has 
determined  that  this  rule  does  not  have 
implications  for  federalism  imder  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incvu  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 


Enviroiunental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  pose  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
(34)(g),  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  enviroiunental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  imder 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measiues, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l{g),  6.04-1,  6.04-6, 160.5;  49 
CFR  1.46. 

2.  From  January  1,  2002  until 
September  30,  2002,  add  temporary 
§  165.T01-223  to  read  as  follows: 

§  1 65.T01  -223    Safety  Zone:  Fore  River 
Bridge  Repairs— Weymouth, 
■Massachusetts. 

(a)  Location.  The  following  area  is  a 
safety  zone:  All  waters  of  the  Weymouth 
Fore  River  within  a  30-foot  radius  of 
The  Middlesex  Corporation  (TMC) 
construction  barge  located  under  the 
Fore  River  Bridge. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.23 
of  this  part,  entry  into  or  movement 
within  this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  die 
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designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 

(3)  No  person  may  enter  the  waters 
within  the  boundaries  of  the  safety  zone 
unless  previously  authorized  by  the 
Captain  of  the  Port,  Boston  or  his 
authorized  patrol  representative. 

Dated:  December  14,  2001. 
B.M.  Salerno, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 

Port,  Boston,  Massacliusetts. 

(FR  Doc.  02-505  Filed  l-«-02;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  MIAiMI-01-115] 
RiN211&-AA97 

Security  Zones;  Port  of  Palm  Beach, 
Palm  Beach,  FL;  Port  Everglades,  Fort 
Lauderdale,  FL;  Port  of  Miami,  Miami, 
FL;  and  Port  of  Key  West,  Key  West, 
FL 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  temporary  moving  security 
zones  100  yards  aroimd  all  tank  vessels 
loaded  with  hazardous  cargo  and 
passenger  vessels  with  passengers 
aboard  when  these  vessels  enter  or 
depart  the  Ports  of  Palm  Beach,  Port 
Everglades,  Miami  or  Key  West,  Florida. 
We  are  also  establishing  temporary  fixed 
security  zones  100  yards  aroimd  all  tank 
vessels  loaded  with  hazardous  cargo 
and  passenger  vessels  with  passengers 
aboard  when  these  vessels  are  moored 
in  the  Ports  of  Palm  Beach,  Port 
Everglades,  Miami,  or  Key  West, 
Florida.  These  security  zones  are 
needed  for  national  security  reasons  to 
protect  the  public  and  ports  from 
potential  subversive  acts.  Entry  into 
these  zones  is  prohibited,  imless 
specifically  authorized  by  the  Captain  of 
the  Port,  Miami,  Florida,  or  his 
designated  representative. 
DATES:  This  ride  is  effective  from  11:59 
p.m.  on  September  25,  2001  until  11:59 
p.m.  on  June  15,  2002  unless  terminated 
earlier  by  the  Captain  of  the  Port, 
Miami,  Florida. 

ADDRESSES:  Conunents  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 


being  available  in  the  docket,  are  part  of 

docket  COTP  Miami  01-115  and  are 

available  for  inspection  or  copying  at 

Marine  Safety  Office  Miami,  100 

MacArthur  Causeway,  Miami  Beach,  FL 

33139,  between  7:30  p.m.  and  4  p.m. 

Monday  through  Friday,  except  Federal 

holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

LCDR  Joseph  Boudrow,  Coast  Guard 

Marine  Safety  Office  Miami,  at  (305) 

535-8701. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
-  for  not  publishing  a  NPRM.  Publishing 
a  NPRM,  which  would  incorporate  a 
comment  period  before  a  final  rule  was 
issued,  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
needed  to  protect  the  public,  ports  and 
waterways  of  the  United  States.  For  the 
same  reasons,  under  5  U.S.C.  553(d)(3), 
the  Coast  Guard  finds  that  good  cause 
exists  for  making  this  rule  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  The  Coast  Guard  will 
issue  a  broadcast  notice  to  mariners  and 
place  Coast  Guard  vessels  in  the  vicinity 
to  advise  mariners  of  the  restriction. 

Background  and  Purpose 

Based  on  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  Ports 
of  Palm  Beach,  Miami,  Port  Everglades, 
and  Key  West,  Florida  against  tank 
vessels  and  cruise  ships  entering, 
departing  and  moored  within  these 
ports.  There  will  be  Coast  Guard  and 
local  police  department  patrol  vessels 
on  scene  to  monitor  traffic  through  these 
areas. 

The  security  zone  for  the  Port  of  Palm 
Beach  is  activated  when  a  subject  vessel 
passes  the  "LW"  buoy,  at  approximate 
position  26°  46'  18N,  080°  00'  36W.  The 
security  zone  for  the  Port  of  Miami  is 
activated  when  a  subject  vessel  passes 
the  "M"  buoy,  at  approximate  position 
25°  46'  06N,  080°  05'  OOW.  The  Port 
Everglades  security  zone  starts  when  a 
subject  vessel  passes  "PE"  buoy,  at 
approximate  position  26°  05'  30N,  080° 
04'  48W.  And  the  security  zone  for  the 
Port  of  Key  West  is  activated  when  a 
subject  vessel  passes  "KW"  buoy,  at 
approximate  position  24°  27'42N,  081° 
48'  06W.  The  zone  for  a  vessel  is 
deactivated  when  the  vessel  passes 
these  buoys  on  its  departure  bom  port. 


The  Captain  of  the  Port  will  notify  the 
public  via  Marine  Safety  Radio 
Broadcast  on  VHF  Marine  Band  Radio, 
Channel  22  (157.1  MHz)  of  all  active 
security  zones  in  the  ports  by 
identifying  the  names  of  the  vessels 
around  which  the  zones  are  centered. 
Entry  into  these  security  zones  is 
prohibited,  unless  specifically 
authorized  by  the  Captain  of  the  Port, 
Miami,  Florida. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations- 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  small  entities  may  be  allowed 
.  to  enter  the  zone  on  a  case  by  case  basis 
with  the  authorization  of  the  Captain  of 
the  Port. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  tliis  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
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responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast' Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

CoUection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalian 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditiue  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 


Taking  of  Private  Party 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  impUcations  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  nde  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  It  is  not 
economically  significant  and  creates  no 
environmental  risk  to  health  or  risk  to 
safety  disproportionately  affecting 
children. 

Environmenta] 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1,  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 


excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  recordkeeping 
requirements,  Seciu-ity  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165.  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T07-115  is 
added  to  read  as  follows: 

§165.107-115    Security  Zones;  Ports  of 
Palm  Beach,  Port  Everglades,  Miami,  and 
Key  West,  Rorida. 

(a)  Regulated  ar*ia.  Temporary  moving 
security  zones  are  established  100  yards 
around  all  tank  vessels  with  hazardous 
cargo  onboard  and  all  passenger  vessels 
with  passengers  aboard  during  transits 
entering  or  departing  the  Ports  of  Palm 
Beach.  Port  Everglades,  Miami  or  Key 
West,  Florida.  These  moving  security 
zones  are  activated  when  the  subject 


vessel  passes:  "LW"  buoy,  at 
approximate  position  26°  46'  18N,  080" 
00'  36W  when  entering  the  Port  of  Palm 
Beach,  passes  "PE"  buoy,  at 
approximate  position  26°  05'  30N,  080° 
04'  48W  when  entering  Port  Everglades; 
the  "M"  buoy,  at  approximate  position 
25°  46'  06N.  080°  05'  when  entering  the 
Port  of  Miami;  and  "KW"  buoy,  at 
approximate  position  24°  27'  42N,  081° 
48'  06W  when  entering  the  Port  of  Key 
West.  Temporary  fixed  security  zones 
are  established  100  yards  aroimd  all 
tank  vessels  with  hazardous  cargo 
onboard  and  all  passenger  vessels  with 
passengers  aboard  docked  in  the  Ports  of 
Pabn  Beach,  Port  Everglades,  Miami  or 
Key  West,  Florida. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  of  §  165.33  of 
this  part,  entry  into  these  zones  is 
prohibited  except  as  authorized  by  the 
Captain  of  the  Port,  Miami  or  a  Coast 
Guard  commissioned,  warrant,  or  petty 
officer  designated  by  him.  The  Captain 
of  the  Port  will  notify  the  public  via 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio,  Channel  22  (157.1 
MHz)  of  all  active  seciuity  zones  in  port 
by  identifying  the  names  of  the  vessels 
around  which  they  are  centered. 

(c)  Dates.  This  regulation  becomes 
effective  at  11:59  p.m.  on  September  25, 
2001  and  will  terminate  at  11:59  p.m.  on 
June  15,  2002  unless  terminated  earlier 
by  the  Captain  of  the  Port,  Miami, 
Florida. 

Dated:  September  25,  2001. 
I.A.  Watson,  IV, 

Captain,  U.S.  Coast  Guard,  Captain  of  the 
Port  Miami. 
[PR  Doc.  02-546  Filed  1-8-02;  8:45  am] 

BILLING  CODE  4810-15-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301193;  FRL-6812-51 
RIN  2070-AB78 

Indian  Meal  Moth  Granulosis  Virus; 
Exemption  From  the  Requirement  of  a 
Tolerance 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Final  rule. . 

SUMMARY:  This  regulation  establishes  an 
exemption  firom  the  requirement  of  a 
tolerance  for  residues  of  the  Indian  Meal 
Moth  Granulosis  Virus  on  dried  fruits 
and  nuts  when  applied/used  as  a 
microbial  pesticide  to  control  the  Indian 
Meal  Moth  [Plodia  interpunctella). 
AriVir,  LLC.  submitted  a  petition  to  EPA 
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under  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  as  amended  by 
the  Food  Quality  Protection  Act  of  1996 
(FQPA),  requesting  an  exemption  bom 
the  requirement  of  a  tolerance.  This 
regulation  eliminates  the  need  to 
establish  a  maximiun  permissible  level 
for  residues  of  Indian  Meal  Moth 
Granulosis  Virus  (IMMGV). 
DATES:  This  regulation  is  effective 
January  9,  2002.  Objections  and  requests 
for  hearings,  identified  by  docket 
control  number  (OPP-301193],  must  be 
received  by  EPA,  on  or  before  March  11, 
2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  IX.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  nxunber  [OPP-301193]  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Linda  HoUis,  c/o  Product  Manager 
(PM)  90,  Biopesticides  and  Pollution 
Prevention  Division  (751 IC), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8733;  and  e-mail  address: 
hollis.linda@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiual  producer,  food 
manufacturer,  or  pesticide 
manufecturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
Codes 

Examples  of  Po- 
tentially Affected 
Entities 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 


to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  ttp:// 
www.epa.gov/fedrgstr/.  A  frequenUy 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_180/Title_40/40cfrl80  OO.html, 
a  beta  site  ciuxentiy  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301193.  The  official  record 
consists  of  the  dociunents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2. 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Baclcground  and  Statutory  Findings 

In  the  Federal  Register  of  July  7,  2000 
(65  FR  41984)  (FRL-6556-8),  EPA 
issued  a  notice  piu^uant  to  section  408 
of  the  FFDCA,  21  U.S.C.  346a(e),  as 
amended  by  the  FQPA  (Public  Law  104- 
170)  announcing  the  filing  of  a  pesticide 
tolerance  petition  by  AgriVir,  LLC., 
1625  K  St.,  NW.,  Washington,  DC  20006. 
This  notice  included  a  summary  of  the 
petition  prepared  by  the  petitioner 
AgriVir,  LLC.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 


The  petition  requested  that  40  CFR 
part  180  be  amended  by  establishing  an 
exemption  from  the  requirement  of  a 
tolerance  for  residues  of  IMMGV. 

ni.  Risk  Assessment 

New  section  408(c)(2)(A)(i)  of  the 
FFDCA  allows  EPA  to  establish  an 
exemption  from  the  requirement  for  a 
tolerance  (the  legal  limit  for  a  pesticide 
chemical  residue  in  or  on  a  food)  only 
if  EPA  determines  that  the  tolerance  is 
"safe."  Section  408{c)(2)(A)(ii)  defines 
"safe"  to  mean  that  "there  is  a 
reasonable  certainty  that  no  harm  will 
result  fit)m  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...."  Additionally,  section 
408(b)(2)(D)  requires  that  the  Agency 
consider  "available  information" 
concerning  the  cumulative  effects  of  a 
particular  pesticide's  residues  and 
"other  substances  that  have  a  common 
mechanism  of  toxicity." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  trom  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
pesticide  use  in  residential  settings. 

rV.  Toxicological  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness,  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children. 

Based  on  the  toxicology  data  cited 
and  the  limited  exposure  to  humans  and 
domestic  animals,  there  is  a  reasonable 
certainty  that  no  harm  will  result  bom 
aggregate  exposiue  to  IMMGV  to  the 
U.S.  population  including  infants  and 
children  to  residues  of  IMMGV  when 
used  as  viral  pest  control  agent  to 
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control  the  Indian  Meal  Moth  on  stored 
nuts  and  dried  fruits.  This  includes  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.  The  Agency  has 
arrived  at  this  conclusion  based  on  the 
long  history  of  research,  use  and  safety 
of  testing  baculoviruses  which  is 
documented  in  the  public  scientific 
literature  (Doller,  G.  1985.  The  safety  of 
insect  virus  as  biological  control  agents. 
In  "Viral  Insecticides  for  Biolocial 
Control"  (Eds.  Maramorosch.  K.  and 
Sherman,  H.G.).  Academic  Press.  New 
York:  399.  Heimpel.  A.M.  1971.  Safety 
of  insect  pathogens  for  man  and 
vertebrates.  In  "Microbial  Control  of 
Insects  and  Mites"  (Eds.  Burges.  H.D. 
and  Hussey.  N.W.),  Academic  Press, 
New  York:  469-489,  Groner.  A.  1986. 
Specificity  and  safety  of  baculoviruses. 
In  "The  Biology  of  Baculoviruses  Vol.  I: 
Biological  Properties  and  Molecular 
Biology"  (Eds.  Granados,  R.D.  and 
Federici.  B.A).  CRC  Press,  Boca  Raton, 
Florida:  177-202).  Consigili,  R.A.,  D.L, 
Russell  and  M.E.  Wilson.  1986.  The 
biochemistry  and  molecular  biology  of 
the  granulosis  virus  that  infects  Plodia 
interpunctella.  Cur.  Top.  Microbiol,  and 
Immunol.  131:  69-101.  Hunter,  D.K. 
1970.  Pathogenicity  of  a  granulosis  virus 
of  the  Indian  meal  moth.  J.  Invertebr. 
Pahtol.  16:  339-341. 

IMMGV  is  a  naturally-occmring 
organism  to  which  some  environmental 
and  dietary  exposure  is  likely  to  be 
common  for  most  individuals.  The 
conclusion  of  safety  is  further  supported 
by  the  lack  of  toxic  or  pathogenic  effects 
on  test  animals  at  high  doses  (data 
submitted  by  the  registrant,  MRID  #'s 
453070-01,  450662-07  &  450662-08). 
Baculoviruses  have  been  described  in 
the  scientific  literatiue  for 
approximately  40  years.  In  addition  to 
their  natiual  occurrence,  these  viruses 
have  a  long  history  of  safe  use  as 
bioinsecticides.  Baculoviruses  have 
been  studied  extensively  in  both 
laboratory  and  field  experiments,  which 
have  shown  that  the  virus  host  range  is 
limited  to  arthropods.  IMMGV  has  been 
shown  to  be  very  restricted  in  its  insect 
host  range.  No  toxicological  or 
pathogenic  effects  produced  by  the 
baculovirus  itself,  have  been  observed 
in  manunals.  birds,  fish  or  plants.  The 
lack  of  mammalian  toxicity  at  high 
levels  of  exposure  to  IMMGV 
demonstrates  the  safety  of  the  product  at 
levels  well  above  maximiun  possible 
exposure  levels  anticipated  in  the  crops. 
There  has  been  a  significant  amoimt  of 
research  performed  on  baculoviruses 
and  numerous  scientific  references  are 
available  which  describe  the  biology  of 


these  viruses,  their  host  range,  and  their 
mode  of  action. 

Toxicity  studies  submitted  in  support 
of  this  tolerance  exemption  include  the 

following: 

1.  Acute  oral  toxicity/pathogenicity      " 
(453070-01).  Thirteen  male  (254-321g)      • 
and  13  female  (160-208g)  albino  rats 
were  divided  into  three  groups  and 
treated  with  0.1  milliliter  (mL)  of  the 
test  substance.  Treatment  was 
administered  by  oral  gavage  with  at 
least  1  X  10"  viral  particles  per  animal. 
No  deaths  occiured  in  any  of  the  test 
animals.  Other  than  diarrhea  during  the 
first  few  hours  following  dosing,  there 
were  no  other  apparent  clinical 
symptoms.  Based  upon  the  data  there 
were  no  significant  adverse  effects 
reported  upon  doses  of  at  least  1  x  10* 
viral  capsules.  Toxicity  Category  FV. 

2.  In  vitro  mammalian  cell  viral 
infectivity  in  mammalian  cells  (450662- 
08).  Human  WI-38  and  WSl  cell 
cultines  and  Afiican  Green  monkey  CV- 
1  cell  cultures  were  exposed  to  >  1  x  10* 
units  of  the  test  substance.  The  cell 
cultiu^s  were  observed  daily  for  21  days 
following  inoculation  for  virus  induced 
cytopathic  effects.  The  test  preparation 
was  shown  to  be  highly  infectious  and 
cytopathic  to  the  target  Plodia 
interpunctella  larva.  No  differences 
were  seen  between  the  virus  treated  nor 
the  solvent  treated  control  cell  ciiltures 
with  respect  to  any  cytopathic  endpoint 
at  any  time  post-inoculation.  Based  on 
the  data,  there  was  no  evidence  that  the 
virus  could  infect  any  of  the  three 
mammalian  cell  lines. 

3.  In  vitro  mammalian  cell  viral 
induced  cytotoxicity  (450662-07). 
Human  WI-38  and  WSl  cell  cultures 
and  African  Green  monkey  CV-1  cell 
cultures  were  exposed  to  >  1  x  10*  units 
of  IMMGV  Technical  (IMMGV)  for  1- 
hour.  The  cell  cultures  were  then 
washed,  refed  with  virus-free  mediiun. 
incubated  for  8  days,  fixed,  stained  and 
the  number  of  colonies  coimted.  The 
test  preparation  was  shown  to  be  highly 
infectious  and  cytopathic  to  the  target 
Plodia  interpunctella  larva  although 
analysis  determined  that  the  actual 
niunber  of  viral  capsules  used  was  only 
42%  of  the  target  value.  No  differences 
were  seen  between  the  virus  treated  nor 
the  solvent  treated  control  cell  cultures 
with  respect  to  cloning  efficiency  in  any 
of  the  three  cell  lines.  Based  on  die  data, 
there  was  no  evidence  that  the  test 
substance  was  cytotoxic  to  any  of  the 
three  mammalian  cell  lines. 

4.  Acute  eye  irritation  (450662-09). 
The  test  substance  was  instilled  in  the 
eyes  of  foin  males  and  two  female  adult 
New  Zealand  albino  rabbits  at 
approximately  0.04  g/eye  (-7.14  x  10' 
viral  capsules).  Animals  were 


acclimated  for  11  days  and  before 
treatment  their  eyes  were  checked  for 
normalcy  using  ophthalmic  fluorescein 
and  an  idtraviolet  (UV)  lamp.  The  right 
eye  of  each  animal  was  treated  and  the 
other  eye  served  as  a  control.  No  deaths 
occurred.  Clinical  signs  noted  included 
conjunctivitis,  corneal  opacity  and  iritis, 
all  of  which  cleared  within  4  days  of 
treatment.  Toxicity  Category  IV. 

Data  waivers  were  requested  for  the 
following  studies: 

1.  Acute  dermal  toxicity.  This  study 
was  waived  based  upon  the  lack  of 
toxicity  in  animals  dosed  orally 
(453070-01)  and  more  importantly  cells 
inoculated  with  viral  pest  control  agent 
(450662-07  &  450662-08).  Cell  culture 
infectivity  and  cytoxicity  assays 
demonstrated  that  there  were  no  toxic 
effects  to  mammalian  cell  lines  (hiunan 
lung,  human  endothelial  and  primate 
renal  cell  lines)  when  infected  with 
doses  of  IMMGV.  Cell  cvdture  assays 
provide  valuable  information  on  the 
ability  of  the  viral  pest  control  agent  to 
infect,  replicate  in.  transform  or  cause 
toxicity  in  mammalian  cell  lines.  Thus, 
this  assay  is  the  most  likely  indicator  of 
evaluating  the  toxicity  of  a  viral  pest 
control  agent.  Unlike  the  oral,  dermal 
and  inhalation  routes  of  exposure,  these 
barriers  (exposure  conditions)  do  not 
exist  in  cell  culture  assays  as  the  host 
cell  is  completely  exposed  thus 
providing  a  higher  exposure  potential 
(for  exposure  of  body  tissues,  organs 
and  systems).  Cell  culture  studies  which 
demonstrate  no  toxicity  to  mammalian 
cell  lines  upon  infection  with  the  viral 
pest  control  agent  can  therefore  be  used 
as  an  indicator  in  determining  the 
probability  of  toxicity  to  the  viral  pest 
control  agent  via  other  routes  of 
exposiue  (oral,  dermal,  inhalation). 
Therefore,  this  evaluation  criteria  along 
with  the  data  submitted  (referenced 
above)  and  the  long  history  of  safe  use 
of  baculoviruses  provided  the  Agency 
with  a  scientific  rationale  to  waive  the 
requirement  for  an  acute  dermal  toxicity 
study.  In  addition,  the  IMMGV  is  a 
characteristically  large  molecular  entity 
and  is  therefore  imable  to  penetrate 
intact  skin.  However,  in  the  imlikely 
event  that  viral  penetration  does  occur   . 
through  contact  with  broken  skin,  the 
studies  submitted  by  the  registrant  have 
demonstrated  a  lack  of  toxicity/ 
pathogenicity  and  infectivity  associated 
widi  IMMGV. 

2.  Acute  inhalation  toxicity.  This 
study  v/as  waived  based  upon  the  lack 
of  toxicity  in  animals  dosed  orally 
(453070-01)  and  more  importandy  cells 
inoculated  with  viral  pest  control  agent 
(450662-07  &  450662-08).  Cell  ctUture 
infectivity  and  cytoxicity  assays 
demonstrated  that  there  were  no  toxic 
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effects  to  mammalian  cell  lines  (human 
lung,  human  endothelial  and  primate 
renal  cell  lines)  when  infected  with 
doses  of  IMMGV.  Cell  cidture  assays 
provide  valuable  information  on  the 
ability  of  the  viral  pest  control  agent  to 
infect,  replicate  in.  transform  or  cause 
toxicity  in  mammalian  cell  lines.  Thus, 
this  assay  is  the  most  likely  indicator  of 
evaluating  the  toxicity  of  a  viral  pest 
control  agent.  Unlike  the  oral,  dermal 
and  inhalation  routes  of  exposure,  these 
barriers  (exposure' conditions)  do  not 
exist  in  cell  culture  assays  as  the  host 
cell  is  completely  exposed  thus 
providing  a  higher  exposure  potential 
(for  exposiue  of  body  tissues,  organs 
and  systems).  Cell  culture  studies  which 
demonstrate  no  toxicity  to  mammalian 
cell  lines  upon  infection  with  the  viral 
pest  control  agent  can  therefore  be  used 
as  an  indicator  in  determining  the 
probability  of  toxicity  to  the  viral  pest 
control  agent  via  other  routes  of 
exposure  (oral,  dermal  and  inhalation). 
Therefore,  this  evaluation  criteria  along 
with  the  data  submitted  (referenced 
above)  and  the  long  history  of  safe  use 
of  baculoviruses  provided  the  Agency 
with  a  scientific  rationale  to  waive  the 
requirement  for  an  acute  inhalation 
toxicity  study.  In  addition,  the  product 
labeling  includes  precautionary 
language  for  the  pesticide  handler  to  a 
dust  mask  as  a  further  measure  of  safety. 

3.  Primary  dermal  irritation.  This 
study  was  waived  based  upon  the  lack 
of  toxicity  in  animals  dosed  orally 
(453070-01)  and  more  importantly  cells 
inoculated  with  viral  pest  control  agent 
(450662-07  &  450662-08).  Cell  culture 
infectivity  and  cytoxicity  assays 
demonstrated  that  there  were  no  toxic 
effects  to  mammalian  cell  lines  (human 
lung,  human  endothelial  and  primate 
renal  cell  lines)  when  infected  with 
doses  of  IMMGV.  Cell  cultiue  assays 
provide  valuable  information  on  the 
ability  of  the  viral  pest  control  agent  to 
infect,  replicate  in,  transform  or  cause 
toxicity  in  manmialian  cell  lines.  Thus, 
this  assay  is  the  most  likely  indicator  of 
evaluating  the  toxicity  of  a  viral  pest 
control  agent.  Unlike  the  oral,  dermal 
and  inhalation  routes  of  exposure,  these 
barriers  (exposure  conditions)  do  not 
exist  in  cell  culture  assays  as  the  host 
cell  is  completely  exposed  thus 
providing  a  higher  exposure  potential 
(for  exposure  of  body  tissues,  organs 
and  systems).  Cell  cultine  studies  which 
demonstrate  no  toxicity  to  mammalian 
cell  lines  upon  infection  with  the  viral 
pest  control  agent  can  therefore  be  used 
as  an  indicator  in  determining  the 
probability  of  toxicity  to  the  viral  pest 
control  agent  via  other  routes  of 
exposiue  (oral,  dermal  and  inhalation). 


Therefore,  this  evaluation  criteria  along 
with  the  data  submitted  (referenced 
above)  and  the  long  history  of  safe  use 
of  baculoviruses  provided  the  Agency 
with  a  scientific  rationale  to  waive  the 
requirement  for  em  acute  dermal  toxicity 
study.  In  addition,  the  product  labeling 
includes  precautionary  language  for  the 
pesticide  handler  to  wear  gloves  as  a 
further  measure  of  safety. 

4.  Literature  citations  (450662-06). 
Information  from  the  open  scientific 
literatiue  has.  been  cited  in  support  of 
the  relative  safety  and  lack  of 
mammalian  to.xicity  associated  with 
baculoviruses  to  include  the  IMMGV. 
The  IMMGV  is  very  host-specific,  it 
does  not  infect  any  host  other  than  the 
Indian  Meal  Moth  larvae  and  does  not 
cross-infect  any  Lepidopteran  or  other 
insect.  The  range  for  the  insect  host  is 
worldwide.  Studies  listed  in  the 
literature  review  provide  information  on 
the  life  cycle  and  mode  of  action  of 
IMMGV  such  that  it  acts  by 
pathogenicity,  not  a  toxic  mechanism.  It 
presents  no  hazard  potential  to 
mammals  and  non-target  species. 

V.  Aggregate  Exposures 

In  examining  aggregate  exposiue, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groimd  water  or 
siu-face  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

A.  Dietary  Exposure 

1.  Food.  Because  baculoviruses  are 
natiually-occiuring  organisms,  there  is  a 
great  likelihood  for  previous  exposure 
for  most,  if  not  all  individuals.  To  date, 
there  have  been  no  reports  of  any 
hypersensitivity  incidents  or  reports  of 
any  known  adverse  reactions  resulting 
from  exposure  to  IMMGV.  The  amoimt 
of  product  used  will  resiUt  in  a 
negligible  increase,  if  any,  of  virus 
exposure.  In  addition,  even  if  there  is  a 
significant  increase  in  exposure  to  the 
virus,  the  toxicity  studies  submitted  by 
the  registrant  along  with  the  extensive 
reports  in  the  scientific  literatxire 
indicating  the  safety  of  the  viruses, 
suggest  that  there  shoidd  not  be  any 
additional  risk  of  adverse  effects  due  to 
exposure  to  IMMGV. 

2.  Drinking  water  exposure.  Because 
of  the  use  site  and  amoimt  of  product 
that  will  be  applied,  potential  non- 
occupational exposures  in  drinking 
water  is  negligible.  Currently,  there  are 
no  reports  which  show  that  IMMGV  has 
been  found  in  any  drinking  water. 


Baculoviruses  occur  naturally  in  soil 
and  there  is  a  low  likelihood  that  they 
would  survive  passage  through  the  soil 
to  reach  undergroiuid  water  (Consigili, 
R.A..  and  Wilson.  M.E.,  1986.  The 
Biochemical  and  Molecular  Biology  of 
the  Granulosis  Virus  that  Infects  Plodia 
Interpunctella.  Ciurent  topics  in 
Microbiology  and  Immunology  131:69- 
101.  MRID  450662-06).  Even  if  the  virus 
is  able  to  reach  ground  water,  it  is 
highly  unlikely  that  the  viruses  would 
survive  municipal  water  treatment  due 
to  its  inability  to  survive  outside  its 
host.  Therefore,  it  is  likely  there  will  not 
be  an  increase  of  IMMGV  in  drinking 
water.  In  addition,  because  the  virus 
host  range  is  limited  to  the  Indian  meal 
moth,  even  if  the  virus  is  found  in 
drinking  water,  the  results  of  the  acute 
oral  toxicity  studies  using  a  high  dose 
of  the  virus^  suggest  that  there  will  not 
be  any  adverse  effects  upon  hiunan 
consimiption  in  the  uidikely  event  any 
virus  found  its  way  into  drinking  water, 
therefore:  the  Agency  has  no  drinking 
water  exposure  concerns. 

B.  Other  Non-Occupational  Exposure 

Baculoviruses  are  naturally-occurring 
viruses  that  have  been  described  in  the 
scientific  literatiue  for  approximately  40 
years.  In  addition  to  scientific  research, 
there  has  been  a  long  history  of  safe  use 
of  baculoviruses  to  control  arthropods. 
Because  the  amount  of  virus  which  will 
be  applied  is  small,  it  is  not  likely  that 
there  will  be  a  significant  increase  in 
potential  exposure.  Any  increase  in 
virus  titer  is  likely  to  be  negligible  at 
most.  Baculoviruses  have  been  shown  to 
have  a  host  range  limited  to  arthropods 
and  the  host  range  of  this  virus  is  even 
more  restrictive  than  most  baculoviruses 
(Consigili,  R.A.,  and  Wilson,  M.E..  1986. 
The  Biochemical  and  Molecular  Biology 
of  the  Granulosis  Virus  that  Infects 
Plodia  Interpunctella.  Current  topics  in 
Microbiology  and  Immunology  131:69- 
101.  MRID  450S62-06).  Therefore,  even 
if  there  was  an  increase  in  exposure, 
there  should  not  be  any  increase  in 
potential  human  health  effects. 

VI.  Cumulative  Efifects 

The  Agency  has  considered  available 
information  on  the  cumulative  effects  of 
such  residues  and  other  substances  that 
have  a  common  mechanism  of  toxicity. 
These  considerations  included  the       , 
cumulative  effects  on  infants  and 
children  of  such  residues  and  other 
substances  with  a  conunon  mechanism 
of  toxicity.  Because  there  is  no 
indication  of  mammalian  toxicity  to  this 
or  other  baculovirus-containing 
products,  the  Agency  is  confident  that 
(here  will  not  be  cumulative  effects  bom 
the  registration  of  this  product. 
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Vn.  Determination  of  Safety 

1.  U.S.  population.  There  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
U.S.  population  from  exposure  to 
residues  of  IMMGV.  This  includes  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.  The  Agency  has 
arrived  at  this  conclusion  based  on  the 
long  history  of  safe  use  of  baculoviruses 
as  bioinsecticides,  the  lack  of 
mammalian  toxicity  associated  with 
IMMGV,  the  limited  host  range  of  the 
virus  and  the  inability  of  IMMGV  to 
infect  mammalian  cell  lines. 
-     2.  Infants  and  children.  FFDCA 
section  408  provides  that  EPA  shall 
apply  an  additional  tenfold  margin  of 
exposure  (safety)  (MOE)  for  infants  and 
children  in  the  case  of  threshold  effects 
to  account  for  prenatal  and  postnatal 
toxicity  and  the  completeness  of  the 
database  unless  EPA  determines  that  a 
different  MOE  will  be  safe  lor  infants 
and  children.  MOEs  are  often  referred  to 
as  uncertainty  (safety)  factors.  In  this 
instance,  based  on  all  the  available 
information,  the  Agency  concludes  that 
IMMGV  is  practically  non-toxic  to 
mammals,  including  infants,  and 
children  and  that  they  will  consume 
only  minimal,  if  any,  residues  of  the 
microbial  pesticide.  Thus,  there  are  no 
threshold  effects  of  concern  and,  as  a 
result  the  provision  requiring  an 
additional  margin  of  safety  does  not 
apply.  Further,  the  provisions  of 
consumption  patterns,  special 
susceptibility,  and  cumulative  effects  do 
not  apply. 

As  a  result.  EPA  has  not  used  a  MOE 
approach  to  assess  the  safety  of  the 
IMMGV. 

Vm.  Other  Considerations 

I 

A.  Endocrine  Disruptors      j 

There  are  no  reports  or  indications  in 
the  available  scientific  literature  which 
suggests  that  Indian  meal  moth 
granulosis  virus  has  caused  or  has  the 
potential  to  cause  adverse  effects  on  the 
endocrine  and/or  immune  systems  of 
humans  or  animals.  The  virus  host 
range  is  limited  to  the  Indian  meal 
moth,  where  it  would  be  expected  to 
affect  the  defense  systems  of  the  target 
insect  pest.  The  target  insect's  response 
is  not  different  from  any  animal's 
response  to  a  disease  agent.  These 
suppositions  are  confirmed  by  the 
results  of  the  mammailian  toxicity  tests 
cited  above. 

■    B.  Analytical  Method(s) 

The  Agency  proposes  to  establish  an 
exemption  from  the  requirement  of  a 
tolerance  without  any  numberical 


limitation  for  the  reasons  stated  above. 
For  the  same  reasons,  the  Agency  has 
concluded  that  an  analytical  method  is 
not  required  for  enforcement  purposes 
for  the  IMMGV. 

C.  Codex  Maximum  Residue  Level 

There  are  no  Codex  Maximum 
Residue  Levels  established  for  residues 
of  the  IMMGV. 

IX.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301193  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  11,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
meu'king  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 


must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoiu  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400. 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-^865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  y^u 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
'refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Permsylvania 
Ave..  NW..  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroimiental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  IX.A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  number 
OPP-3P1193,  to:  Public  hiformation  and 
Records  Integrity  Branch,  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs, 
Enviroimiental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460.  In  person  or  by  courier,  bring 
a  copy  to  the  location  of  the  PIRIB 
described  in  Unit  I.B.2.  You  may  also 
send  an  electronic  copy  of  your  request 
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via  e-mail  to:  opp-docket@epa.gov. 
Please  use  an  ASCII  file  format  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Copies  of 
electronic  objections  and  hearing 
requests  will  also  be  accepted  on  disks 
in  WordPerfect  6.1/8.0  or  ASCII  file 
format.  Do  not  include  any  CBI  in  your 
electronic  copy.  You  may  also  submit  an 
electronic  copy  of  your  request  at  many 
Federal  Depository  Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
-the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

X.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4,  1993). 
Because  this  rule  has  been  exempted 
frt>m  review  imder  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 


technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  exemption  in  this  final 
rule,  do  not  require  the  issuance  of  a 
proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
-levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
.  regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regidations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 


government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

XI.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  21,  200T.' 
fames  Jones, 
Acting  Director.  Office  of  Pesticide  Program's. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  18(MAMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346ta)  and 
371. 

2.  Section  180.1218  is  added  to 
subpart  D  to  read  as  follows: 

§180.1218    Indian  MmI  Motl)  Granulosis 
Virus;  exemption  from  ttte  requirement  of  a 
tolerance. 

An  exemption  from  the  requirement 
of  a  tolerance  is  established  for  residues 
of  the  microbial  pesticide  Indian  Meal 
Moth  Granulosis  Virus  in  or  on  dried 
fruits  and  nuts. 

[PR  Doc.  02-223  Filed  1-8-02;  8:45  ami 
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Research  and  Special  Programs 
Administration 


49  CFR  Part  192 


[DoclMt  No.  RSPA-00-7666;  Notice  3] 
RIN  2137-AD64 

Pipeline  Safety:  Higti  Consequence 
Arses  for  Gas  Transmission  Pipelines 

agency:  Office  of  Pipeline  Safety  (OPS), 
Research  and  Special  Programs 
Administration  (RSPA),  Department  of 
Transportation  (DOT). 
action:  Notice  of  proposed  rulemaking. 

SUNMARY:  The  Research  and  Special 
Programs  Administration  (RSPA)  is 
proposing  to  define  areas  of  high 
consequence  where  the  potential 
consequences  of  a  gas  pipeline  accident 
may  be  significant  or  may  do 
considerable  harm  to  people  and  their 
property.  This  proposed  rule  is  the  first 
step  in  a  two  step  process  to  address  the 
integrity  management  programs  for  gas 
pipelines. 

RSPA  created  the  proposed  definition 
from  the  comments  received  on  the 
notice  that  invited  further  public 
comment  about  integrity  management 
concepts  as  they  relate  to  gas  pipelines 
(Information  Notice).  Additionally, 
RSPA  gathered  information  through  a 
series  of  discussions  and  meetings  with 
representatives  of  the  gas  pipeline 
industry,  research  institutions.  State 
pipeline  safety  agencies  and  public 
interest  groups.  The  proposed  definition 
does  not  require  any  specific  action  by 
pipeline  operators,  but  will  be  used  in 
the  pipeline  integrity  management  rule 
for  gas  transmission  lines  that  RSPA  is 
currently  developing. 
DATES:  Interested  persons  are  invited  to 
submit  written  comments  by  March  11, 
2002.  Late-filed  comments  will  be 
considered  to  the  extent  practicable. 

ADDRESSES:  I 

Filing  Information 

You  may  submit  written  comments  by 
mail  or  delivery  to  the  Dockets  Facility, 
U.S.  Department  of  Transportation, 
Room"  PL-^01.  400  Seventh  Street,  SW., 
Wasliington,  DC  20590-0001.  It  is  open 
from  10  a.m.  to  5  p.m.,  Monday  through 
Friday,  except  federal  holidays.  All 
written  comments  should  identify  the 
docket  and  notice  numbers  stated  in  the 
heading  of  this  notice.  Anyone  desiring 
confirmation  of  mailed  comments  must 
include  a  self-addressed  stamped 
postcard. 


You  may  also  submit  written 
comments  to  the  docket  electronically. 
To  submit  comments  electronically,  log 
on  to  the  following  Internet  Web 
address:  http://dms.dot.gov.  Click  on 
"Help  &  Information"  for  instructions 
on  how  to  file  a  document 
electronically. 

General  Information 

You  may  contact  the  Dockets  Facility 
by  phone  at  (202)  366-9329,  for  copies 
of  diis  proposed  rule  or  other  material 
in  the  docket.  All  materials  in  this 
docket  may  be  accessed  electronically  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni  by  phone  at  (202)  366-4571, 
by  fax  at  (202)  366-4566,  or  by  E-mail 
at  mike.israni@rspa.dot.gov.  regarding 
the  subject  matter  of  this  proposed  rule. 
General  information  about  the  RSPA/ 
OPS  programs  may  be  obtained  by 
accessing  OPS's  Internet  page  at  http:// 
ops.dot.gov. 
SUPPLEMENTARY  INFORMATION: 


Background 

We  are  issuing  integrity  management 
program  requirements  for  pipelines  in 
several  steps.  RSPA  began  the  series  of 
rulemakings  by  issuing  requirements 
pertaining  to  hazardous  liquid  and 
carbon  dioxide  pipeline  operators.  A 
final  rule  which  applies  to  hazardous 
liquid  operators  with  500  or  more  miles 
of  pipeline  was  published  on  December 
1,  2000  (65  FR  75378).  That  rule  applies 
to  hazardous  liquid  and  carbon  dioxide 
pipelines  that  can  afiect  high 
consequence  areas,  which  include 
populated.areas  defined  by  the  U.S. 
Census  Bureau  as  urbanized  areas  or 
places,  unusually  sensitive 
environmental  areas,  and  commercially 
navigable  waterways.  We  issued  a 
similar  proposed  rule  for  hazardous 
liquid  operators  wnth  less  than  500 
miles  of  pipeline  (66  FR  15821;  March 
21,  2001). 

We  are  now  beginning  the  integrity 
management  rulemakings  for  gas 
transmission  lines  by  first  proposing  a 
definition  of  high  consequence  areas. 
This  definition  will  be  entirely  separate 
from  the  definition  established  for 
hazardous  liquid  pipelines.  We  will 
then  propose  requirements  for  gas 
transmission  pipeline  operators  to 
develop  and  implement  integrity  - 
management  programs  to  provide 
additional  protections  to  those  areas. 
We  are  proceeding  in  two  steps  for 
several  reasons.  We  gathered  and 
reviewed  a  great  deal  of  information  on 
where  the  potential  consequences  of  a 
gas  pipeline  accident  may  be  significant 


or  may  do  considerable  harm  to  people 
and  their  property.  We  compared  this   ■ 
information  to  the  areas  we  ciurently 
require  enhanced  protections.  We  are, 
however,  still  collecting  information  on 
and  verifying  the  validity  of  pipeline 
assessment  methods  other  than  internal 
inspection  devices  and  pressiu-e  testing. 
Information  on  viable  alternative 
assessment  methods  for  gas 
transmission  pipelines  is  critical  to  our 
proposal  for  an  integrity  management 
program.  Unlike  hazardous  liquid 
pipelines,  a  large  percent  of  gas 
transmission  pipelines  are  not 
configiued  for  the  use  of  internal 
inspection  devices  or  cannot  be  taken 
out  of  service  for  any  length  of  time  due 
to  the  disruption  of  critical  gas  supply 
to  customers.  Therefore,  we  must 
complete  this  work  before  we  issue  a 
proposal  to  address  protections  for  gas 
pipelines  in  high  consequence  areas. 

Additionally,  while  a  consensus 
standard  on  implpmenting  an  overall 
integrity  management  program  is 
complete,  many  consensus  standards  on 
pipeline  integrity  management  that 
could  be  incorporated  into  an  integrity 
rulemaking  are  still  imder  development. 
Therefore,  we  decided  to  proceed  with 
a  definition  based  on  information  we 
analyzed,  and  continue  work  on 
proposed  assessment  and  protection  . 
requirements  for  an  integrity 
management  program. 

RSPA  created  tnis  definition  through 
a  process  which  began  with  the  goal  of 
improving  the  assurance  of  pipeline 
integrity  in  those  geographic  areas 
where  a  rupture  coidd  have  the  most 
significant  consequence  on  people.  We 
thought  it  necessary  to  focus  on  those 
geographic  areas  to  ensure  that 
operators  would  expend  resources  in 
the  areas  where  the  benefits  would  be 
greatest,  while  the  regulatory  agencies 
and  the  industry  continued  to  learn  how 
to  effectively  improve  integrity  for  the 
entire  pipeline  system. 

We  next  assembled  technical 
information  to  support  development  of 
rules  to  define  the  geographic  areas  of 
focus  and  prescribe  the  process  to  be 
used  to  increase  the  assmance  of 
pipeline  integrity.  This  was 
accomplished  through  a  series  of 
discussions  and  meetings  with 
representatives  of  the  gas  pipeline 
industry,  research  institutions.  State 
pipeline  safety  agencies  and  public 
interest  groups.  We  digested  the 
technical  information  from  these 
meetings  and  developed  preliminary 
hypotheses  about  how  the  rules  should 
be  structured.  These  hypotheses  were 
documented  in  the  Information  Notice 
(66  FR  34318;  June  27,  2001),  which 
invited  public  comment  both  on  the 
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hypotheses  and  on  the  technical  issues 
requiring  resolution. 

We  developed  the  definition  that  we 
are  proposing.in  this  rulemaking  based 
on  the  technical  input  received  during 
the  series  of  stakeholder  meetings  and 
the  comments  received  on  the  Federal 
Register  Notice.  The  use  of  this 
definition  for  areas  of  high  consequence, 
in  conjimction  with  implementation  of 
future  integrity  management 
requirements,  represents  a  major  step  in 
increasing  the  assiu^nce  of  integrity  for 
gas  pipeline  systems.  Once  integrity 
management  program  requirements  are 
in  place  for  the  high  consequence  areas, 
RSPA  will  review  the  benefits  achieved 
for  future  consideration  of  whether  to 
extend  integrity  management 
requirements  to  other  areas  on 
pipelines.  This  review  will  also  help  us 
formulate  effective  practices  to  further 
enhance  the  integrity  of  the  entire 
pipeline  infrastructure. 

RSPA's  goal  in  developing  the  gas 
pipeline  integrity  management  rules  is 
to  provide  the  regulatory  structure 
required  for  operators  to  focus  their 
resoiuces  on  improving  pipeline 
integrity  in  the  areas  where  a  pipeline 
failure  would  have  the  greatest  impact 
on  public  safety.  The  RSPA  philosophy 
toward  gas  pipelines  is  to- build  bn 
current  Class  location  regulations  which 
require  the  operator  to  know  what 
people  by  location  would  be  impacted 
by  a  pipeline  rupture,  and  to  require 
added  assinahce  of  pipeline  integrity  in 
the  areas  where  the  population  density 
is  greatest. 

These  current  Class  location 
regulations,  which  are  unique  to  gas 
pipelines,  require  an  operator  to 
periodically  (typically  done  annually) 
monitor  and  record  data  on  increases  in 
population  near  its  pipelines.  Data 
monitoring  gives  a  current  and  very 
accurate  pictiu-e  of  where  people  live 
and  work  who  could  be  affected  by  a 
pipeline  release. 

Since  January  2000,  RSPA  has  met 
with  State  agencies,  representatives  of 
the  Interstate  Natural  Gas  Association  of 
America  (INGAA),  the  American  Gas 
Association  (AG A),  Battelle  Memorial 
Institute,  the  Gas  Technology  Institute 
(GTI),  Hartford  Steam  Boiler  Inspection 
and  Insurance  Company,  and  operators 
covered  under  49  CFR  part  192.  (See 
DOT  Docket  No.  7666  for  summaries  of 
the  meetings.)  We  also  met  with  the 
Western  States'  Land  Commissioners, 
National  Governors  Association, 
National  League  of  Cities,  National 
Coimcil  of  State  Legislators, 
Environmental  Defense,  Public  Interest 
Reform  Group,  and  Working  Group  on 
Cooununities  Right-To-Know. 


From  these  meetings  we  gained  a 
clearer  understanding  of  four  significant 
characteristics  of  gas  pipelines  that  we 
used  in  developing  a  proposed 
definition  of  high  consequence  areas. 
First,  the  effects  of  a  gas  pipeline 
rupture  and  subsequent  explosion  are 
highly  localized.  The  physical 
properties  of  natural  gas  dictate  that  it 
rises  upward  from  a  rupture  or  hole  in 
the  pipeline  as  the  gas  expands  into  the 
air.  The  observation  of  damage  at  the 
sites  of  pipeline  ruptiu«s  confirmed  this 
behavior  of  gas.  Second,  the  zone  of 
damage  from  an  explosion  and  burning 
of  gas  foUovnng  a  pipeline  rupture  is 
related  to  the  line's  diameter  and  the 
pressure  at  which  the  pipeline  is 
operated.  Again,  RSPA  confirmed  these 
patterns  from  observing  the  heat 
affected  zone  surrounding  actual 
pipeline  ruptures  and  explosions.  We 
correlated  these  observations  using  a 
simplified  mathematical  model  relating 
the  properties  of  the  gas,  the  pipe 
diameter,  and  the  operating  pressure  to 
the  predicted  heat  siffected  zone.  Third, 
the  size  of  the  heat  affected  zone  frtjm 
pipeline  ruptures  where  pipe  diameter 
was  less  than  36  inches  and  operating 
pressings  were  at  or  below  1000  psig, 
was  limited  to  a  diameter  of 
approximately  660  feet. 

RSPA  corroborated  the  size  of  the  heat 
affected  zone  by  observing  the  sites  of 
actiial  ruptures.  The  size  of  the  zone  is 
also  consistent  with  the  current  Class 
location  definitions.  This  consistency  is 
not  surprising.  Thirty-some  years  ago 
when  the  Class  location  regulations 
were  developed,  the  660  foot-wide  zone 
around  a  pipeline  was  based  on 
available  data  about  a  heat  affected 
zone.  However,  at  that  time  data  only 
existed  on  pipeline  failures  where  the 
pipe  diameter  was  less  than  36  inches 
and  the  operating  pressxu«s  were  lower 
than  1000  psig.  The  fourth  piece  of 
information  relevant  to  our  proposed 
definition  is  that  the  heat  affected  zone 
for  pipelines  of  diameter  equal  to  or 
greater  than  36  inches,  operating  at 
pressures  in  excess  of  1000  psig,  can 
extend  to  as  much  as  1000  feet  from  the 
pipeline.  The  size  of  the  zone  for  larger 
pipelines  is  based  on  mathematical 
models  verified  by  comparison  with 
data  on  the  areas  burned  around  actual 
gas  pipeline  ruptures. 

On  the  dates  of  February  12-14,  2001, 
we  held  a  public  meeting  in  Arlington, 
VA,  to  discuss  integrity  management 
requirements  for  gas  pipelines  in  high 
consequence  areas,  and  ways  to  enhance 
commimications  with  the  public  about 
hazardous  liquid  and  gas  pipelines.  This 
meeting  featiued  reports  on  the  status  of 
industry  and  government  activities  to 
improve  the  integrity'  of  gas  pipelines. 


Meeting  attendees  also  participated  in 
in-depth  discussions  on  the  integrity  of 
gas  pipelines.  The  reports  can  be  found 
in  the  DOT  docket  (#7666)  and  on  the 
RSPA  Web  site  under  Initiatives/ 
Pipeline  Integrity  Management  Program/ 
Gas  Transmission  Operators  Rule. 

At  the  public  meeting,  industry  and 
State  representatives  presented  their 
perspectives  on  a  number  of  issues 
relating  to  integrity  management. 
Several  members  of  the  public  also 
made  comments.  Topics  included: 

•  Considerations  tor  defining  high 
consequence  areas  affected  by  gas 
pipelines; 

•  Evaluation  of  design  factors 
currently  used  for  gas  transmission 
pipelines; 

•  Evaluation  of  performance  history 
and  experience  with  the  impact  zone  in 
gas  transmission  failures; 

•  Integrity  management  best  practices 
and  relationship  between  incident 
causes  and  industry  practices; 

•  Options  for  various  forms  of  direct 
assessment  of  the  integrity  of  gas 
pipelines,  including  costs  and 
effectiveness; 

•  Basis  for  establishing  test  pressure 
intervals; 

•  Appropriateness  of  using  pressure 
(stress)  to  differentiate  integrity 
standards  for  pipelines 

•  Status  of  research  activities;  and 

•  Status  of  development  of  new 
national  consensus  standards. 

These  presentations  can  be  viewed  on 
the  RSPA  Web  site  under  Initiatives/ 
Pipeline  Integrity  Management  Program/ 
Gas  Transmission  Operators  Rule. 

We  integrated  the  results  bom  this 
meeting  with  the  list  of  technical 
perspectives  and  issues  that  RSPA 
developed  during  the  stakeholder 
meetings  held  over  the  previous  twelve 
months.  We  then  formulated  the 
hypotheses  on  which  we  expected  to 
base  an  integrity  management  rule  and 
questions  related  to  these  hypotheses. 
We  published  both  in  a  Federal  Register 
Notice  that  we  discuss  in  the  next 
section. 

Notice  of  Request  for  Comments 

On  June  27,  2001.  RSPA  issued  a 
notice  of  request  for  conunents  (66  FR 
34318)  which  asked  for  further 
information  and  clarification,  and 
invited  further  public  comment,  on 
defining  high  consequence  areas  and 
developing  integrity  management 
requirements  for  gas  transmission  lines. 
In  the  notice,  RSPA  stated  its  objective 
to  develop  a  rule  on  gas  pipeline 
integrity  management  to  address- threats 
posed  by  pipeline  segments  in  areas 
where  the  consequences  of  potential 
pipeline  accidents  pose  the  greatest  risk 
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to  people  and  property,  and  provides 
additional  protections  for  these  areas. 
We  had  a  similar  objective  when  we 
developed  the  rules  on  liquid  pipeline 
integrity  management  programs, 
althou^  environmental  protection 
played  a  larger  role  in  those  rules.  We 
also  advised  on  our  intention  to 
minimize  any  actual  adverse  impact  of 
a  new  safety  requirement  on  the  supply 
of  natiiral  gas  to  customers. 

In  the  notice,  we  described  the  seven 
elements  we  believed  should  be 
included  in  any  gas  pipeline  integrity 
management  rule.  We  used  similar 
elements  in  developing  the  liquid 
pipeline  integrity  management  rules. 
These  elements  were  based  on  certain 
hypotheses  we  discussed  in  detail  in  the 
notice.  Then,  we  invited  comment  about 
these  elements  and  hypotheses.  The 
notice  further  summarized  the  areas 
where  RSPA  was  seeking  further 
information  before  proposing  an 
integrity  management  program  rule  for 
gas  operators.  We  categorized  these 
information  needs  into  nine  categories, 
seven  of  which  were  the  elements  we 
described  as  essential  to  any  integrity 
management  program  rule.  The  other 
two  categories  were  to  seek  information 
about  the  costs  of  an  integrity 
management  rulemaking,  and  the  rule's 
potential  impact  on  gas  supply. 

The  first  element  we  discussed  was 
how  to  define  high  consequence  areas, 
i.e.,  those  areas  where  the  potential 
consequences  of  a  gas  pipeline  accident 
may  be  significant  or  may  do 
considerable  harm  to  people  and  their 
property.  We  put  forth  the  following 
hypotheses  for  comment: 

•  Data  bom  sites  where  gas  pipelines 
ruptured  and  exploded  show  that  the 
range  of  impact  of  such  explosions  is 
limited.  Therefore,  the  area  in  which 
nearby  residents  may  be  harmed  or 
there  may  be  property  damaged  by 
potential  pipeline  ruptures,  can  be 
mathematically  modeled  as  a  function 
of  the  physical  size  of  the  pipeline  and 
the  material  transported  (typically,  but 
not  exclusively,  natural  gas). 

•  Because  we  require  gas  pipeline 
operators  to  maintain  data  on  the 
number  of  buildings  within  660  feet  of 
their  pipelines,  the  definition  of 
potentially  high  consequence  areas 
where  additional  integrity  assurance 
measures  are  needed  should  incorporate 
these  data. 

•  The  range  of  impact  from  th^ 
rupture  and  explosion  of  very  lai^e 
diameter  (greater  than  36  inches)  high 
pressure  (greater  than  1000  psi)  gas 
pipelines  is  greater  than  the  660  feet 
currently  used  in  the  regulations. 

•  Special  consideration  must  be  given 
to  protect  people  living  or  working  near 


gas  pipelines  who  would  have  difficulty 
evacuating  the  area  quickly  (e.g., 
schools,  hospitals,  nursing  homes, 
prisons). 

•  Due  to  the  relatively  small  radius  of 
impact  of  a  gas  pipeline  rupture  and 
subsequent  explosion,  and  the  behavior 
of  gas  products,  environmental 
consequences  are  expected  to  be 
limited.  At  this  time,  RSPA  has  little 
information  to  indicate  the  definition  of 
high  consequence  areas  near  gas 
pipelines  should  include  environmental 
factors. 

•  Given  that  pipeline  operators 
maintain  extensive  data  on  the 
distribution  of  people  near  their 
pipelines,  RSPA  intends  for  operators  to 
use  these  data,  together  with  a  narrative 
definition  of  a  high  consequence  area 
(defined  by  RSPA),  to  identify  the 
specific  locations  of  high  consequence 


areas. 


Electronic  Discussion  Forum 

To  promote  greater  discussion  of 
these  issues,  RSPA  also  initiated  an 
electronic  discussion  forum  which  was 
open  ft-om  June  27  through  August  13, 
2001,  at  the  RSPA  Web  site  under  the 
subheading  "More  Information  Needed 
on  Gas  Integrity  Management  Program." 
A  transcript  of  the  electronic  discussion 
forum  is  placed  in  this  docket. 
Comments  received  relevant  to  a 
definition  of  high  consequence  areas  are 
discussed  here. 

Comments  to  FR  Notice  on  Integrity 
Management  Concepts  and  Hypotheses 
(Gas  Transmission  Pipelines) 

Comments  to  the  docket  were 
provided  by  one  state  pubhc  service 
agency,  five  industry  associations 
(including  one  association  of  industrial 
gas  consiuners),  sixteen  companies  or 
groups  of  companies  that  operate  gas 
pipelines,  one  company  that  operates 
hazardous  liquid  pipelines,  and  one 
company  that  builds  pipeline  bridges.  In 
this  document  we  siunmarized  the 
comments  relating  to  the  first  element — 
Defining  High  Consequence  Areas.  We 
will  summarize  and  discuss  comments 
on  the  remaining  elements  when  we 
propose  a  rule  on  requirements  for  gas 
pipeline  integrity  management 
programs. 

Define  the  Areas  of  Potentially  Hig^ 
Consequence 

This  element  of  a  rule  would  define 
the  areas  where  the  potential 
consequences  of  a  gas  pipeline  accident 
may  be  significant  or  may  do 
considerable  harm  to  people  and 
property.  In  the  Information  Notice,  we 
discussed  a  model  that  was  presented  at 
the  February  public  meeting  relating  gas 


pipeline  diameter  and  operating 
pressure  to  the  physical  boundaries  of 
the  area  impacted  by  the  heat  from  a  gas 
pipeline  rupture  and  subsequent  fire.  C- 
FER,  a  Canadian  research  and 
consulting  organization,  developed  the 
model  which  predicted  the  extent  of  the 
heat  affected  zone  would  be  660  feet  for 
pipelines  of  up  to  36  inches  diameter 
and  operating  at  pressures  up  to  1000 
psig,  and  1000  feet  for  larger  pipelines 
operating  at  1000  psig  or  higher.  The 
model  used  5000  BTU/hr-ft2  as  the 
critical  heat  flux  for  defining  the  impact 
radius.  We  requested  conunent  on  the 
validity  of  this  models  and  of  any  other 
models  that  could  be  used  in  developing 
a  definition.  We  requested  comment  on 
the  validity  of  limiting  an  impact  zone 
to  areas  where  there  are  more  than  25 
houses  or  a  facility  housing  people  of 
limited  mobility. 

We  requested  comment  on  the 
feasibility  of  including  all  populous 
areas  where  the  impact  radius  could 
exceed  660  feet,  and  of  including  high 
traffic  roadways,  railways  and  places 
where  people  are  known  to  congregate, 
such  as,  churches,  beaches,  recreational 
facilities,  museums,  zoos,  and  camping 
grounds.  We  also  requested  further 
information  on  the  impacts  of  a  gas 
release  on  areas  of  environmental 
significance,  and  for  comment  on 
including  any  of  these  areas  in  a 
definition. 

Comments 

AGA  and  APGA.  trade  associations 
representing  investor-owned  and 
municipally-owned  gas  utilities, 
submitted  joint  comments.  They  stated 
that  high  consequence  areas  should  be 
defined  by  class  location,  census-based 
population  data  and  the  zone  of 
influence  analysis  in  the  C-FER  report. 
They  commented  that  operators  collect 
and  use  information  establishing  class 
location  and  that  such  data  can  be 
readily  incorporated  into  a  definition, 
but  they  believe  census  data  should  also 
be  an  option. 

While  AGA  and  APGA  agreed  with 
providing  special  protection  for 
facilities  housing  people  with  limited 
mobility,  they  maintained  that 
identifying  these  facilities  may  be  very 
difficult  if  they  are  not  licensed  and 
listed  by  a  city  or  state.  They  further 
maintained  that  it  is  not  appropriate  to 
analyze  every  place  where  people  may 
congregate  or  every  roadway 
intersection,  because  this  information  is 
very  dynamic  and  would  be  very 
difficult  to  keep  current.  These 
associations  also  argued  against 
including  commercially  navigable 
waterways  or  environmentally  sensitive 
areas  because  Congress  did  not  mandate 
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these  areas  be  included  in  a  gas  pipeline 
integrity  rule,  and  a  gas  release  would 
not  present  a  significant  risk  to  these 
areas. 

AGA  and  APGA  argued  that  requiring 
operators  to  maintain  and  submit 
detailed  population  data  is  inefficient. 
They  pointed  out  that  some  operators  do 
not  keep  current  data  on  populations 
near  their  pipelines,  but  rather  treat  all 
lines  as  though  they  were  Class  4.  Also, 
that  for  older  pipelines,  the  most 
available  record  would  be  the  class 
location  distribution  along  their 
pipelines. 

AGL  Resources,  Inc.,  a  parent 
company  of  Atlanta  Gas  Light  Co., 
Chattanooga  Gas  Co.,  and  Virginia 
Natural  Gas,  supported  using  the 
current  definitions  of  Class  3  and  4 
locations  because  the  large  majority  of 
their  transmission  lines  are  designed  to 
operate  in  class  4  locations. . 

The  Association  of  Texas  Intrastate 
Natural  Gas  Pipelines  commented  that 
using  class  locations  to  define  high 
consequence  areas  would  be  appropriate 
since  operators  already  maintain  this 
information.  The  Association 
recommended  we  only  include 
additional  criteria  that  can  be  applied 
imiformly  across  all  pipeline  systems, 
such  as  class  locations  where  the  impact 
radius  exceeds  660  feet.  The  Association 
argued  against  including  high  traffic 
roadways  and  places  where  people  are 
known  to  congregate  because  these  areas 
would  be  too  subjective  and  therefore 
difficult  to  interpret  or  enforce 
uniformly.  The  Association  maintained 
that  although  gas  pipelines  pose 
insignificant  environmental  risks,  it 
would  be  appropriate  to  require 
operators  to  evaluate  their  systems  to 
determine  areas  where  condensate  or 
other  liquids  are  known  to  accimiulate, 
and  where  a  rupture  would  lead  to 
release  of  these  liquids  near  sensitive 
wildlife  areas  or  bodies  of  water. 

Baltimore  Gas  &  Electric  Company 
(BG&E  ),  a  natiual  gas  distribution 
system  operator,  commented  that  a 
definition  should  incorporate  non- 
population  factors,  particularly  those 
based  on  the  risk  posed  by  a  pipe 
segment,  not  simply  the  consequences 
of  failure.  BG&E  also  stated  that  the 
definition  should  differentiate 
transmission  pipelines  which  are  part  of 
a  distribution  system  where  they  are 
closely  coupled  to  the  distribution 
process,  but  did  not  suggest  how  to  do 
this. 

Chevron  Pipe  Line  Company  (CPL) 
supported  protecting  areas  with 
facilities  housing  people  unable  to 
evacuate  thearea  quickly.  CPL  was  not 
in  favor  of  including  places  where 
people  congregate,  because  CPL  thought 


the  term  too  broad  and  it  could  easily 
encompass  the  entire  length  of  a 
pipeline  thereby  diluting  the  focus  on 
enhancing  integrity  in  high  risk  areas. 

Consumers  Energy  Company  did  not 
agree  with  defining  high  consequence 
area  primarily  by  population  density. 
Rather,  Consumers  Energy  thought  other 
factors  that  affect  the  overall  risk  a 
pipeline  poses  should  be  considered, 
such  as  pipeline  operations, 
performance  history  and  wall  thickness. 

El  Paso  Pipeline  Group,  an  operator  of 
five  major  natural  gas  transmission 
pipelines,  commented  that  a  definition 
should  protect  those  areas  where 
population  density  is  greatest.  El  Paso 
urged  RSPA  to  develop  a  workable 
definition  which  would  take  into 
consideration  that  operators  have  been 
collecting  land  use  data  relating  to 
dwellings  and  other  structures  located 
within  660  feet  of  their  pipelines.  El 
Paso  further  urged  RSPA  to  rely  on  the 
Gas  Research  Institute  (GRI)  study, 
dated  December,  2001  (GRI-00/0189— 
"A  Model  for  Sizing  High  Consequence 
Areas  Associated  With  Natural  Gas 
Pipelines")  because  this  study  shows 
that  the  impact  on  the  heat-affected 
zone  depends  on  many  factors  beyond 
the  heat  flux  value.  Due  to  many  factors 
involved.  El  Paso  was  in  favor  of  the 
value  used  in  the  C-FER  analysis  as  a 
reasonable  value. 

Enron  Transportation  Services  (ETS) 
commented  that  using  the  ciurent 
definitions  of  Class  3  and  4  locations 
would  allow  operators  to  integrate  the 
existing  population  data  they  maintain 
(data  on  populated  areas  within  660  feet 
of  a  pipeline)  into  an  integrity 
management  plan.  ETS  maintained  that 
the  current  definitions  of  class  3  and  4 
areas  should  pick  up  less  densely- 
populated  areas  on  the  fringe  of  these 
areas.  ETS  recommended  that  a 
definition  include  locations  of  facilities 
housing  people  of  impaired  mobility 
because  these  locations  are  consistent 
with  the  purpose  of  the  class  location 
process.  ETS  further  added  that  many 
operators  are  already  locating  these 
facilities  as  part  of  their  class  location 
siuvey  determination.  ETS  also 
supported  the  critical  heat  flux  value 
used  in  the  C-FER  analysis  as  a 
reasonable  value  for  evaluating  a  high 
consequence  area. 

ETS  was  against  including  crossings 
of  roads  and  railways  because  of  the  low 
relative  risk  posed  by  pipelines  at  these 
locations,  compared  to  the  risk 
presented  by  vehicle  and  train  traffic. 
ETS  maintained  that  patrols  of  these 
locations,  as  the  pipeline  safety 
regiUations  currently  require,  will 
identify  any  potential  problems.  ETS 
further  argued  that  places  where  the 


public  congregates  are  already  treated  as 
populated  areas  requiring  an  increased 
level  of  protection.  As  for 
environmental  areas,  ETS  commented 
that  natural  gas  presents  little  threat  to 
water  and  many  pipeline  rights-of-way 
have  already  had  cultural  resource 
clearance.  Although  ETS  did  not 
dispute  that  a  threatened  species  or 
habitat  could  be  affected,  it  did  not  want 
such  areas  generally  included.  ETS 
recommended  operators  treat  such  areas 
on  a  case-by-case  basis,  but  such  areas 
not  be  mapped  for  security  reasons  (e.g.. 
the  sole  remaining  habitat  of  a 
threatened  or  endangered  species). 

INCAA.  a  trade  organization  which 
represents  interstate  natural  gas 
transmission  pipeline  companies,  ' 
offered  several  conunents  about  the 
hypotheses  for  the  high  consequence 
area  definition.  INGAA  explained  the 
660-foot  radius  used  in  developing  part 
192  was  based  on  photographs  of  actual 
bum  areas  frnm  the  ignition  of  a 
pipeline  rupture;  however,  in  1970,  few 
pipelines  larger  than  30  inches  in 
diameter  or  operating  at  pressures 
higher  than  1000  psig  existed.  INGAA 
further  explained  that  the  5000  BTU/hr- 
ft^  radiation  heat  flux  used  in  the.C^FER 
model  was  developed  as  part  of  an 
integrated  analysis  to  define  the  heat 
affected  zone  around  a  ruptured  natural 
gas  pipeline  and  the  results  of  this 
analysis  were  validated  against  data  on 
•  the  extent  of  the  bum  zone  from  actual 
pipeline  mptures.  INGAA  explained 
that  this  model  produced  a  660-foot 
radius  circle  for  a  30-inch  diameter 
pipeline  operating  at  1000  psig.  INGAA 
did  not  see  why  the  methodology  could 
not  be  applied  to  a  pipeline  transporting 
hydrogen. 

INGAA  stated  that  a  25-house  limit 
for  a  high  impact  zone  is  consistent  with 
the  definition  for  hazardous  liquid 
pipelines,  where  a  population  density  of 
1000  people  or  more  per  square  mile 
was  used.  INGAA  maintained  that  this 
translates  to  25  houses  within  a  circle  of 
660-foot  radius,  assuming  two  people 
per  house.  INGAA  further  argued  that 
based  on  typical  Class  3  population 
density,  25  houses  is  an  appropriate 
number  and  consistent  with  class 
location  regulations. 

INGAA  argued  that  it  would  be  too 
expensive  to  collect  data  on  areas 
beyond  the  660-foot  radius.  However, 
INGAA  would  support  extending  the 
area  of  protection  beyond  the  660-foot 
corridor  for  structures  containing 
concentrations  of  people  with  limited 
mobility,  such  as,  hospitals,  schools, 
childcare  facilities,  retirement 
communities  or  prisons.  INGAA 
explained  that  this  is  consistent  with 
the  current  draft  of  the  Integrity 


1112  Federal  Register /Vol.  67,  No.  6 /Wednesday,  January  9,  2002 /Rules  and  Regulations 


Management  Appendix  to  American 
Society  of  Mechanical  Engineers 
(ASME)B31.8Std. 

INGAA  argued  that  current 
definitions  for  Class  3  and  4  areas 
probably  cover  many  areas  where 
people  congregate.  INGAA 
acknowledged  that  high  traffic  roadways 
and  railways  would  not  be  covered  if 
they  were  not  already  in  Class  3  and  4 
areas,  but  thought  these  areas  are 
probably  addressed  through  design, 
construction,  operation  and 
maintenance  requirements. 

INGAA  was  opposed  to  including  any 
environmental  areas  in  the  definition. 
INGAA  explained  that  methane  releases 
would  inflict  very  limited  collateral 
damage  to  wildlife  and  would  not    , 
impact  water  supplies. 

Keyspan  Energy  Delivery,  a  local 
distribution  company  (LDC),  was  in 
favor  of  defining  high  consequence 
areas  as  Class  3  and  4  locations  because 
its  lines  comply  with  the  requirements 
for  these  class  locations.  Keyspan  was 
also  in  favor  of  clearly  defined  areas,  but 
wanted  any  definition  to  recognize  that 
LDCs  cannot  precisely  evaluate  and  re- 
evaluate such  areas.  Keyspan 
recommended  a  definition  which  would 
allow  for  performance-based  variables 
but  did  not  provide  any  examples. 

Kinder  Morgan,  Inc.,  a  large 
midstream  energy  company,  favored  a 
definition  of  high  consequence  areas 
which  uses  a  model,  such  as  the  one  C- 
FER  developed,  relating  pipeline 
diameter  and  operating  pressure  to  the 
physical  boundaries  of  the  area  of 
impact.  Kinder  Morgan  recommended 
further  that  we  use  a  sliding  approach 
where,  high  consequence  areas  would  be 
defined  as  areas  of  high  population 
density  within  the  C-FER  defined 
hazard  area.  Kinder  Morgan  maintained 
that  areas  where  people  congregate  are 
currently  covered  in  the  definition  of 
Class  3,  and  that  these  areas  should  be 
included  in  the  high  consequence  area 
definition  only  if  diey  are  located 
within  the  defined  hazard  area  for  a 
given  pipeline. 

MidAmerican  Energy  Company,  a 
combination  gas  and  electiic  utility, 
generally  agreed  with  the  definitions 
recommended  by  AGA/APGA  and 
INGAA,  because  these  definitions 
would  not  impact  its  operations. 
MidAmerican  commented  that  if  high 
traffic  roadways  are  included  they  need 
to  be  clearly  defined,  and  suggested 
definitions.  MidAmerican  also  clarified 
that  including  places  where  people 
congregate  would  have  minimal  impact 
on  its  operations. 

The  New  York  Gas  Group  (NYGAS), 
a  natural  gas  utility  trade  association, 
suggested  we  replace  the  term  high 


consequence  area  with  a  less 
inflammatory  term  such  as  Affected 
Area.  NYGAS  agreed  with  including 
Class  3  and  4  locations  but  argued  that 
it  will  be  virtually  impossible  for  local 
distribution  companies  to  identify 
facilities  housing  people  with  impaired 
mobility  unless  such  facilities  are 
licensed  or  are  on  a  list  that  an  operator 
can  obtain.  NYGAS  was  opposed  to 
iising  census  data  to  determine  a  high 
consequence  area,  because  they  believe 
the  data  is  not  accurate  and  is  updated 
every  ten  years.  NYGAS  did  not  support 
including  high  traffic  roadways, 
railways  and  places  where  people 
congregate  in  the  definition  because  of 
the  uncertainty  and  complexity  of  trying 
to  include  these  elements. 

New  York  State  Department  of  Public 
Service  (NYDPS)  commented  that  in 
addition  to  facilities  housing  people 
with  limited  mobility,  consideration 
should  be  given  to  special  features  near 
pipelines,  such  as  places  of  public 
assembly,  historical  landmarks,  parks, 
bridges,  power  line  corridors,  other 
pipeline  facilities,  major  roadways,  and 
railways. 

NYDPS  supported  the  concept  of  an 
impact  radius  for  determining  high 
consequence  areas,  but  contended  that 
the  C-FER  model  (using  5000  BTU/hr- 
ft^)  conveniently  results  in  an  impact 
radius  of  about  660  feet.  Based  on  this 
outcome,  NYDPS  believes  the  impact 
eone  will  never  extend  beyond  the 
cmrent  class  location  for  most 
operators.  NYDPS  suggested  defining  a 
more  appropriate  critical  heat  flux  value 
(one  lower  than  the  C-FER  model)  so 
the  impact  radius  could  extend  beyond 
the  660  feet. 

The  Energy  Distribution  Segment  of 
NiSource  Inc.  (NiSource  EDG),  which  is 
comprised  of  ten  distribution 
companies,  expressed  concern  that 
basing  a  high  consequence  area  on  the 
potential  for  considerable  harm,  would 
be  too  expansive  to  be  of  any  practical 
value.  NiSource  EDG  thought  that  a 
definition  should  consider  the  number 
of  persons  who  might  be  harmed,  as 
well  as  the  potential  significance  of  the 
harm,  and  that  it  should  also  include 
identifiable  physical  locations  where 
people  are  unable  to  evacuate  or  to  take 
protective  actions. 

NiSomt:e  EDG  was  against  basing  an 
impact  zone  on  the  number  of  houses, 
because  data  from  which  an  operator 
could  extrapolate  the  number  of  houses 
might  not  exist.  NiSource  explained  that 
because  many  local  distribution 
companies  design  their  systems  to  be 
consistent  with  the  requirements  of  a 
Class  4  location,  they  do  not  monitor 
housing  distribution  data  near  their 
pipelines.  Therefore,  NiSource  EDG 


argued,  imposing  criteria  which  would 
require  local  distribution  companies  to 
initiate  class  location  surveys  would 
delay  implementation  of  a  rule,  increase 
administrative  and  record-keeping 
burdens,  and  be  extremely  expensive. 

NiSource  argued  against  including  an 
environmental  component  in  the 
definition,  and  against  including  what  it 
maintained  were  nebulous  areas,  i.e., 
high  traffic  roadways,  railways,  and 
places  where  people  congregate. 

Pacific  Gas  ana  Electric  Company 
(PG&E  ),  a  utility  subsidiary  of  PG&E 
Corporation,  supported  the  use  of 
structure  data  but  noted  that  once  a 
class  location  reaches  3,  the  structure 
data  is  no  longer  accumulated  or  may 
not  be  kept  current.  PG&E  proposed  that 
operators  be  allowed  to  use  third  party 
data  sources  which  address  the  location 
of  high  consequence  structiu^s,  as  well 
as  census  data  to  determine  whether 
housing  density  could  reach  or  exceed 
25  structures  within  a  circle  defined  by 
an  analysis  such  as  the  C-FER  model. 
PG&E  supported  use  of  the  C-FER 
model  for  larger  diameter  pipelines,  and 
supported  allowing  more  extensive 
models  for  operators  that  choose  to 
perform  a  more  detailed  analysis  of  the 
impact  zone  following  a  pipeline 
ruptiu«.  PG&E  supported  including  day- 
care facilities  with  more  than  25  people, 
but  was  opposed  to  including  any 
environmental  component  in  a 
definition. 

Tosco  Corporation,  an  independent 
refiner  and  marketer  of  gasoline  and 
other  petroleum  products,  and  a 
pipeline  owner  and  operator,  was  in 
favor  of  using  existing  class  3  and  4 
location  criteria.  Tosco  also  believed  ' 
that  other  relevant  faetors  must  be 
considered  in  determining  how  to 
protect  an  area  beyond  660  feet  from  the 
pipeline,  such  as  line  diameter,  line 
pressiue  and  local  environmental 
conditions.  Tosco  was  opposed  to 
micro-determining  a  high  consequence 
area  down  to  a  foot  basis,  as  maintaining 
data  on  such  precise  areas  could  be 
unmanageable.  Tosco  was  not  in  favor 
of  using  census  data  to  define  its  high 
consequence  areas,  rather,  it  favored 
counting  structures  within  660  feet  of  a 
pipeline. 

Electmnic  Forum  Comments 

A  commenter  to  the  electronic  fonun 
reminded  RSPA  that  the  Carlsbad,  New 
Mexico,  failure  happened  in  a  low 
consequence  area,  and  high 
consequence  areas  should  be  defined  as 
areas  where  there  is  a  high  probability 
that  the  pipeline  cotild  be  damaged  by 
outside  forces. 

Another  commenter  from  a  school 
facilities  planning  division  argued  that 
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schools  are  extremely  high  consequence 
areas  and  should  be  explicitly 
mentioned. 

The  Proposed  Rule 

RSPA's  goal  for  the  gas  integrity 
management  rules  (the  definition  and 
the  integrity  program  requirements)  is  to 
provide  greater  assurance  of  pipeline 
integrity  in  geographic  areas  where  a  gas 
pipeline  rupture  could  do  the  most 
harm  to  people.  Through  our  proposed 
definition  of  high  consequence  areas, 
and  the  integrity  management  program 
requirements  now  under  development, 
we  will  ensure  that  an  operator's 
resources  are  expended  on  areas  where 
the  benefits  will  be  the  greatest.  Once 
we  propose  and  implement  the  integrity 
management  program  requirements  for 
the  areas  we  define,  we  will  study  the 
results  and  considerhow  effective  it 
would  be  to  extend  added  protection  to 
other  areas. 

The  areas  we  propose  to  define  as 
high  consequence  areas  for  gas 
transmission  pipelines  are  different 
fi-om  those  we  defined  for  hazardous 
liquid  pipelines  (see  49  CFR  195.450). 
The  areas  we  defined  for  hazardous 
liquid  pipelines  were  without  regard  to 
where  the  pipeline  was  located;  whereas 
the  proposed  areas  for  gas  transmission 
pipelines  are  defined  with  respect  to  a 
zone  around  a  pipeline.  Furthermore, 
certain  sensitive  environmental  areas 
were  included  in  the  high  consequence 
areas  for  hazardous  liquid  pipelines  but 
are  not  included  in  the  proposed 
definition  for  gas  pipelines.  The 
differences  are  due  to  differences  in  the 
physical  properties  of  the  products  and 
consequences  of  a  gas  release  versus  a 
hazardous  liquid  release,  and  the 
benefits  of  having  accurate  data  on 
population  already  maintained  by  gas 
transmission  operators. 

Due  to  the  physical  properties  of  gas, 
the  rupture  of  a  gas  pipeline  impacts  a 
very  Ihnited  area  adjacent  to  the 
location  of  the  rupture.  In  contrast, 
when  a  liquid  pipeline  ruptures,  the 
liquid  can  flow  a  greater  distance  from 
the  site  of  the  rupture.  Furthermore, 
unlike  a  liquid  release,  the  rupture  of  a 
gas  pipeline  cannot  lead  to  far-reaching 
damage  to  habitats  of  threatened  or 
endangered  species.  Moreover,  gas 
released  fi'om  a  pipeline  rupture  flows 
upward  into  the  air  following  a  ruptiu«, 
and  so  cannot  pollute  drinking  water  or 
ecological  resources. 

RSPA  based  the  population 
component  of  the  definition  for 
hazardous  liquid  pipelines  on  the  U.S. 
Census  Biueau's  definition  of  urbanized 
areas  and  places.  As  hazardous  liquid 
operators  are  not  required  to  maintain 
population  data,  we  decided  to  use  the 


U.S.  Census  Bureau's  definitions 
because  they  were  the  best  available 
data  on  population  adjacent  to 
hazardous  liquid  pipelines.  In  contrast, 
because  gas  pipeline  safety 
requirements  are  structured  according  to 
class  location  (i.e.,  population  density), 
gas  pipeline  operators  already  maintain 
current  data  on  the  location  of  people  in 
areas  adjacent  to  their  pipelines.  We  are 
confident  this  data  is  accurate.  Thus,  it 
seemed  logical  to  structure  a  definition 
that  would  use  the  data  pipeline 
companies  already  collect  and  maintain. 

Nonetheless,  even  though  the  we 
structured  the  gas  pipeline  high 
consequence  areas  differently  ftx)m  the 
hazardous  liquid  high  consequence 
areas,  the  inclusion  of  both  Class  3  and 
4  locations  in  the  proposed  definition  is 
consistent  with  the  census-defined  areas 
encompassing  population  density  of 
approximately  1000  people  per  square 
mile.  In  Class  3  locations,  the  lower 
limit  on  occupied  buildings  in  a  sliding 
mile  is  46  (i.e.,  an  area  one  mile  long 
and  1320  (2  x  660)  feet  wide),  which  is 
equivalent  to  a  population  density  of 
460  people  per  square  mile  assuming 
2.5  people  per  building.  Other 
populated  areas  included  in  the 
hazardous  liquid  definition  are  picked 
up  in  the  proposed  definition  by  the 
lower  population  density  value  used  in 
the  Class  3  location  definition  and  by 
including  isolated  buildings  near  a 
pipeline  that  house  people  with  limited 
mobility. 

RSPA's  proposed  definition  of  high 
consequence  areas  for  gas  transmission 
pipelines  extends  to  areas  beyond 
current  class  locations,  or  in  other 
words,  beyond  areas  where  operators 
are  currently  required  to  have  data.  Our 
analysis  of  data  on  the  area  affected  by 
a  pipeline  accident,  demonstrated  the 
need  for  special  consideration  of 
buildings  located  more  than  300  feet 
from  the  pipeline  that  house  people 
with  limited  mobility.  It  also 
demonstrated  a  need  for  consideration 
of  areas  near  gas  pipelines  of  diameter 
greater  than  30  inches  and  operating  at 
pressures  in  excess  of  1000  psig. 
Therefore,  we  are  including  in  the 
proposed  definition,  areas  out  to  660 
feet  from  a  pipeline  (1000  feet  irom  a 
pipeline  with  a  diameter  greater  than  30 
inches  and  operating  at  a  pressure    '^ 
greater  than  1000  psig)  where  there  are 
buildings  housing  people  with  limited 
mobility  and  areas  where  people 
congregate.  Although  operators  are  not 
currently  required  to  maintain  data  on 
these  areas,  operators  are  required  to 
patrol  their  pipeline  right-of-way.  Based 
on  these  requirements,  we  believe 
operators  should  have  knowledge  of 
where  people  congregate  near  their 


pipeline.  Additionally,  this  information 
should  be  available  from  local  public 
safety  officieds. 

Our  basis  for  extending  the  area  to 
1000  feet  is  based  on  the  C-FER  model, 
previously  discussed  in  this  document. 
(Their  report  is  in  Docket  #7666).  The 
C-FER  Model  demonstrated  that  large 
diameter  pipe  (greater  than  30  inches) 
operated  at  pressures  greater  than  1000 
psig  has  the  potential  to  impact  an  area 
greater  than  660  feet  from  the  pipeline. 
The  C-FER  analysis  was  based  on  a 
simplified  model  of  a  gas  pipeline 
rupture.  The  model  included  simplified 
mathematical  treatment  of  several 
phenomena  important  to  characterizing 
the  extent  of  damage  following  a 
pipeline  rupture  (for  example,  critical 
heat  flux,  the  time  of  ignition  of  the 
escaping  gas,  the  height  of  the  burning 
jet,  the  pipe  decompression  rate).  The 
model  also  included  estimates  of  several 
important  parameters  associated  with 
the  phenomena.  Due  to  the 
simplifications  in  the  model  and  the 
need  to  select  values  for  the  key 
parameters,  the  model  was  validated  by 
comparing  its  predictions  with  the 
results  of  actual  incidents  for  which  the 
bum  radius  (area  around  the  rupture 
which  experienced  damage)  associated 
with  a  pipeline  rupture  and  ignition 
could  be  measured.  The  C-FER  report 
shows  these  comparisons  between 
model  predictions  and  observed  bum 
areas.  "The  comparisons  appear  to 
validate  the  predictive  ability  of  the 
model. 

High  Consequence  Areas 

We  considered  the  comments  and 
information  received  in  response  to  the 
hypotheses  presented  in  the  Information 
Notice.  We  developed  a  proposed 
definition  of  high  consequence  areas  for 
gas  transmission  pipelines  based  on  the 
hypotheses  and  comments,  as  well  as 
our  extensive  analysis  of  technical 
information  from  diverse  sources.  Our 
primary  concern  is  with  protecting 
populated  areas  fiY)m  a  gas  release. 
Therefore,  we  are  proposing  to  include 
the  following  class  location  areas,  which 
are  already  defined  in  part  192.  We 
concluded  that  these  areas  will 
encompass  about  85%  of  populated 
areas,  which  is  comparable  to  the 
percentage  of  populated  areas  picked  by 
the  hazardous  liquid  definition  using 
the  Census  Bureau's  definitions.  These 
are  the  areas  where  gas  transmission 
pipeline  operators  maintain  data  on 
population  and  buildings  near  their 
pipelines. 

•  Class  3  areas.  Class  3  areas  are 
defined  in  the  pipeline  safety 
regulations  as  a  class  location  unit  with 
46  or  more  buildings  intended  for 
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human  occupancy.  A  class  location  unit 
is  an  area  that  extends  220  yards  on 
either  side  of  the  centerline  of  any 
continuous  one-mile  length  of  pipeline. 
A  class  3  area  is  also  an  area  where  the 
pipeline  lies  within  100  yards  of  either 
a  building  or  a  small,  well-defined 
outside  area,  such  as  a  playground, 
recreation  area,  outdoor  theater,  or  other 
place  of  public  assembly,  which  is 
occupied  by  20  or  more  persons  on  at 
least  5  days  a  week  for  10  weeks  in  any 
12-month  period.  Neither  the  days  nor 
the  weeks  need  be  consecutive. 

•  Class  4  areas.  Class  4  areas  are  any 
class  location  unit  which  include 
buildings  with  four  or  more  stories. 

We  are  proposing  to  extend  the 
definition  of  areas  of  high  consequence 
beyond  the  class  location  areas.  We 
analyzed  the  C-FER  model  against 
RSPA  accident  data  and  concluded  that 
a  release  from  most  pipelines  would  not 
affect  an  area  greater  than  660  feet. 
However,  we  also  want  to  ensiue  that 
areas  where  there  are  facilities  with 
people  who  may  not  be  able  to  evacuate 
an  area  quickly  are  better  protected  from 
the  likelihood  of  a  pipeline  release. 
Therefore,  we  propose  to  define  these 
areas  as  follows:  i 

An  area  where  a  pipeline  lies  within  660 
feet  of  a  hospital,  school,  day-care  facility, 
retirement  facility,  prison  or  other  facility 
having  persons  who  are  confined,  are  of 
impaired  mobility,  or  would  be  difficult  to 
evacuate. 

With  the  use  of  a  commercial 
database,  we  are  collecting  data  on  the 
locations  of  these  facilities  to  help 
identify  these  areas. 

Our  research  further  demonstrates 
that  a  rupture  or  release  from  a  larger- 
sized  pipeline  would  likely  affect  an 
area  beyond  660  feet,  i.e.,  tiiose 
pipelines  that  are  more  than  30  inches 
in  diameter  and  operate  at  pressures 
greater  than  1000  psig.  Therefore,  we  are 
defining  a  larger  high  consequence  area 
for  areas  where  there  are  larger  high 
pressure  pipelines.  We  propose  to 
define  these  areas  as  follows: 

An  area  where  a  pipeline  lies  within  1000 
feet  from  a  hospital,  school,  day-care  facility, 
retirement  facility,  prison  or  other  facility 
having  persons  who  are  confined,  are  of 
imp)aired  mobility  or  would  be  difficult  to 
evacuate,  where  the  pipeline  is  greater  than 
30  inches  in  diameter  and  operates  at  an 
maximum  allowable  operating  pressure 
(MAOP)  of  1000  psig  or  greater. 

As  with  the  previously  described 
areas,  we  are  using  a  commercial 
database  to  help  identify  these  areas. 

In  light  of  recent  accident  history, 
particularly,  the  explosion  near 
Carlsbad,  New  Mexico,  RSPA  recognizes 
that  the  class  location  definitions  may 
not  cover  all  areas  where  a  pipeline  may 


pose  a  risk  to  the  public.  There  are  areas 
where  people  may  not  live,  but  they 
gather  regularly  for  recreational  or  other 
ptuposes.  We  propose  to  define  these 
areas  as  follows: 

An  area  where  a  pipeline  lies  within  660 
feet  (or  within  1000  feet  where  the  pipeline 
is  greater  than  30  inches  in  diameter  and 
operates  at  aMAOP  of  1000  psig  or  more) 
where  20  or  more  persons  congregate  at  least 
50  days  in  any  12-month  period.  (The  days 
need  not  be  consecutive.)  Examples  of  such 
areas  include,  but  are  not  limited  to,  beaches, 
recreational  facilities,  camping  grounds,  and 
museums. 

The  20-person  niunber  is  used  in  the 
current  definition  of  a  class  3  location. 
We  believe  it  is  representational  of  the 
nimiber  of  people  that  typically  frequent 
a  recreational  area.  This  component  of 
the  proposed  high  consequence  area 
definition  should  pick  up  most 
recreational  areas  or  other  areas  where 
the  public  gathers  on  a  regular  basis.  We 
have  explicitly  included  camping  areas 
to  ensure  that  areas  like  those  where  the 
people  were  camping  near  the  pipeline 
in  Carlsbad  will  receive  additional 
protection.  Also,  based  on  the  C-FER 
model  calculations,  we  propose  to 
increase  the  area  of  the  impacted  zone 
from  the  current  300  feet  to  660  feet  (or 
1000  feet  for  larger  diameter  pipelines). 

As  we  previously  mentioned,  gas 
transmission  operators  are  not  currently 
required  to  maintain  data  on  areas 
where  people  congregate  near  their 
pipelines.  However,  because  operators 
are  required  to  patrol  their  pipeline 
rights-of-way,  they  should  have 
knowledge  about  these  areas.  This 
information  should  also  be  available 
from  local  public  safety  officials. 

These  proposed  areas  go  beyond  those 
specified  in  ciurent  regulations  in  the 
following  ways: 

1.  A  current  Class  3  location  includes 
buildings  or  areas  where  people 
congregate  located  within  300  feet  of  the 
pipeline.  The  proposed  definition 
extends  these  areas  from  the  pipeline 
out  to  660  feet  for  most  pipelines  and 
out  to  1000  feet  for  larger  pipelines 
(those  greater  than  30  inches  in 
diameter  and  operating  at  pressures 
greater  than  1000  psig). 

2.  Cturent  Class  location  regulations 
consider  people  located  within  660  feet 
of  a  pipeline.  The  proposed  definition 
includes  an  impact  zone  of  1000  feet 
from  the  pipeline  for  pipelines  greater 
than  30  inches  in  diameter  operating  at 
pressures  greater  than  1000  psig. 

3.  Current  Class  location  regulations 
include  no  explicit  provision  for 
facilities  housing  people  with  limited 
mobility.  The  proposed  definition 
includes  these  facilities. 


4.  The  proposed  definition  more 
explicitly  references  areas  where  people 
congregate  near  a  pipeline,  particularly, 
camping  grounds. 

We  received  no  comment  encouraging 
the  inclusion  of  enviromnental  areas  as 
high  consequence  areas.  In  the  proposed 
definition,  we  did  not  include  sensitive 
environmental  areas  due  to  the  highly 
localized  impact  of  a  gas  pipeline 
rupture  and  explosion.  Since  a  release 
from  a  gas  pipeline  accident  is  airborne, 
it  is  imlikely  any  major  damage  will 
occur  to  a  threatened  or  endangered 
species.  We  received  a  similar  response 
to  our  question  on  whether  to  include 
high  traffic  areas.  We  did  not  include 
such  areas  in  the  proposed  definition 
because  special  attention  is  afready 
given  to  these  areas  in  the  design  and 
maintenance  of  pipelines  near  road 
crossings.  Furthermore,  the  number  of 
drivers  that  could  be  affected  by  a  gas 
transmission  pipeline  accident  is 
limited  due  to  the  highly  localized  effect 
of  a  gas  release. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedtutss. 

DOT  considers  this  action  to  be  a  non- 
significant regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
(58  FR  51735;  October  4.1993). 
Therefore,  the  Office  of  Management 
and  Budget  (OMB)  has  not  reviewed  this 
rulemaking  dociunent.  This  proposed 
rule  is  also  not  significant  under  DOT'S 
regulatory  policies  and  procedures  (44 
FR  11034:  February  26, 1979). 

This  proposed  rule  has  no  cost  impact 
on  the  pipeline  industry  or  the  public, 
as  it  is  only  a  definition.  A  regulatory 
evaluation  is  available  in  the  Docket. 
The  High  Consequence  Areas  definition 
will  be  used  in  the  forthcoming 
rulemaking  on  "Pipeline  Safety: 
Pipeline  Integrity  Management  in  High 
Consequence  Areas  (Gas  Transmission 
Operators).".  When  we  issue  that 
proposed  rule,  we  will  then  fully 
evaluate  all  the  associated  costs  and 
benefits. 

Regulatory  Flexibility  Act    - 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.)  RSPA  must 
consider  whether  a  rulemaking  would 
have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
This  proposed  rulemaking  vnll  not 
impose  additional  requirements  on 
pipeline  operators,  including  small 
entities  that  operate  regulated  pipelines. 
As  this  action  only  involves  a 
definition,  there  are  no  cost 
implications,  and  thus,  we  determined 
it  had  no  impact  on  small  entities.  Costs 
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are  likely  to  result  once  we  issue 
requirements  for  actions  that  use  this 
definition  at  a  later  date.  RSPA  will 
soon  propose  integrity  management 
requirements  for  gas  transmission 
pipelines  in  high  consequence  areas;  at 
that  time  will  examine  the  costs  and 
benefits  of  that  rulemaking.  Based  on 
this  information  demonstrating  that  this 
rulemaking  will  not  have  an  economic 
impact,  I  certify  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantisd  number  of  small 
entities. 

Paperwork  Reduction  Act 

This  notice  of  proposed  ndemaking 
contains  no  information  collection 
subject  to  review  by  OMB  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507  (d)).  Therefore,  RSPA 
concludes  the  proposed  rule  contains  no 
paperwork  burden  and  is  not  subject  to 
OMB  review  under  the  paperwork 
Reduction  Act  of  1995. 

This  proposed  rule  is  simply  a 
definition  of  high  consequence  areas. 
The  definition  will  be  used  in  the 
forthcoming  rulemaking  on  "Pipeline 
Safety:  Pipeline  Integrity  Management 
in  High  Consequence  Areas  (Gas 
Transmission  Operators)".  R!SPA  will 
prepare  a  paperwork  burden  analysis  for 
that  proposed  rule. 

Executive  Order  13084 

This  proposed  rule  was  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  ?nd  Coordination 
vdth  Indian  Tribal  Governments"). 
Because  this  proposed  rule  does  not 
significantly  or  imiquely  affect  the 
communities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13084  do  not  apply. 

Executive  Order  13132 

This  proposed  nde  was  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  proposed 
rule  does  not  propose  any  regtUation 
that: 

(1)  Has  substantial  direct  effects  on 
the  States,  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government; 

(2)  Imposes  substantial  direct 
compliance  costs  on  States  and  local 
governments;  or 

(3)  Preempts  state  law. 
Therefore,  the  consultation  and 

funding  requirements  of  Executive 
Order  13132  (64  FR  43255;  August  10, 


1999)  do  not  apply.  Nevertheless,  in 
public  meetings  on  November  18-19, 
1999,  and  February  12-14,  2001,  RSPA 
invited  the  National  Association  of 
Pipeline  Safety  Representatives 
(NAPSR),  which  includes  State  pipeline 
safety  regulators,  to  participate  in  a 
general  discussion  on  pipeline  integrity. 
Siiu:e  then  RSPA  held  conference  calls 
with  NAPSR  to  receive  their  input 
before  proposing  a  definition  of  high 
consequence  areas. 

Unfunded  Mandates 

This  proposed  rule  does  not  impose 
imfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of  ' 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

National  Environmental  Policy  Act 

We  analyzed  the  proposed  rule  for 
purposes  of  the  National  Enviroiunental 
Policy  Act  (42  U.S.C.  4321  et  seq.)  and 
preliminarily  determined  the  action 
would  not  significantly  affect  the 
quality  of  the  hiunan  environment.  The 
Enviromnental  Assessment  of  this 
proposal  is  available  for  review  in  the 
docket. 

The  Environmental  Assessment  (EA) 
considered  the  impacts  of  the  proposed 
definition,  in  conjunction  with  future 
requirements  of  an  integrity 
management  rule.  The  EA  found  that 
the  proposed  definition  by  itself,  did  not 
by  itself  have  any  impact  on  the 
environment.  When  integrity 
management  program  requirements  are 
issued  which  will  incorporate  the 
definition,  there  should  be  positive 
environmental  benefits  for  the  areas 
receiving  additional  protection. 

However,  because  the  envirormiental 
consequences  from  a  gas  release  are 
limited,  any  impact  is  expected  to  be 
minimal.  Therefore,  the  proposed 
definition  of  high  consequence  areas  for 
gas  pipeline  integrity  management  will 
not  have  a  significant  enviromnental 
impact. 

List  of  Subjects  in  49  CFR  Part  192 

High  consequence  areas.  Integrity 
assurance.  Pipeline  safety,  and 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing, 
RSPA  proposes  to  amend  part  192  of 
title  49  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  192— [AMENDED] 

1.  The  authority  citation  for  part  192 
•  continues  to  read  as  follows: 


Authority:  49  U.S.C.  60102.  60104.  and 
60108;  and  49  CFR  1.53. 

2.  A  New  §192.761  would  be  added 
under  a  new  heading  of  "High 
Consequence  Areas"  in  subpart  M  to 
read  as  follows: 

Subpart  M— Maintenance 


High  Consequence  Areas 

§192.761    Definitiont. 

The  following  definitions  apply  to 
this  section  and  §  192.763: 

High  consequence  area  means  any  of 
the  following  areas: 

(a)  A  Class  3  area  as  defined  in 
§§  192.5(b)(3)  and  192.5(c); 

(b)  A  Class  4  area  as  defined  in 
§§  192.5(b)(4)  and  192.5(c); 

(c)  An  area  where  a  pipeline  lies 
within  660  feet  of  a  hospital,  school, 
day-care  facility,  retirement  facility, 
prison  or  other  facility  having  persons 
who  are  confined,  are  of  impaired 
mobility  or  would  be  difficult  to 
evacuate; 

(d)  An  area  where  a  pipeline  lies 
within  1000  feet  from  a  hospital,  school, 
day-care  facility,  retirement  facility, 
prison  or  other  facility  having  persons 
who  are  confined,  are  of  impaired 
mobility  or  would  be  difficult  to 
evacuate,  if  the  pipeline  is  greater  than 
30  inches  in  diameter  and  operates  at  a 
maximum  allowable  operating  pressure 
(MAOP)  greater  than  1000  psig;  or 

(e)  An  area  where  a  pipeline  lies 
within  660  feet  (or  within  1000  feet 
where  the  pipeline  is  greater  than  30 
inches  in  diameter  and  operates  at  a 
MAOP  greater  thaii  1000  psig)  where  20 
or  more  persons  congregate  at  least  50 
days  in  any  12-month  period.  (The  days 
need  not  be  consecutive.)  Examples  of 
such  areas  include,  but  are  not  limited 
to,  beaches,  recreational  facilities, 
camping  grounds,  and  museums. 

Issued  in  Washington,  DC,  on  January  3, 
2002. 

Stacey  L.  Gerard. 

Associate  Administrator  for  Pipeline  Safety. 
[FR  Doc.  02-543  Filed  1-8-02;  8:45  am] 
nUMG  CODE  4910-6IM> 
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lislrath 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Adminislration 
49  CFR  Part  219 

[FRA  Docket  No.  2001-11213.  Notice  2] 
RIN  2130-AA81 

Alcohol  and  Drug  Testing: 
Determination  of  Minimum  Random 
Testing  Rates  for  2002;  Corrections 

AGENCY:  Federal  Railroad  ' 
Administration  (FRA),  DOT. 
ACTION:  Notice  of  determinatiou; 
corrections. 

SUMMARY:  FRA  published  a  document  in 
the  Federal  Re^er  of  January  2,  2002, 
setting  the  minimum  random  drug  and 
alcohol  testing  rates  for  calendar  year 
2002.  The  testing  rates  are  based  on  the 
rail  industry's  overall  positive  rate, 
which  is  determined  using  annual 
railroad  drug  and  alcohol  program  data 
taken  from  FRA's  Management 
Information  System.  Although  the 
original  notice  correctly  set  the 
minimum  random  testing  rates,  the 
overall  positive  rates  for  drug  testing 
and  alcohol  testing  were  inadvertently  • 
transposed.  This  document  corrects  the 
error.  j 

DATES:  This  correction  is.  effective 
January  2,  2002. 

FOR  FURTHER  INFORMATION  CONTACT*: 
Lamar  Allen,  Alcohol  and  Drug  Program 
Manager,  Office  of  Safety  Enforcement, 
Mail  Stop  25.  FRA.  1120  Vermont 
Avenue,  NW,  Washington,  DC  20005 
(Telephone:  (202)  493-6313). 

Corrections 

In  the  Federal  Register  issue  of 
January  2,  2802,  in  FR  Doc.  01-32047, 
two  sentences  need  correcting.  On  page 
21,  in  the  third  colimin.  correct  the  first 
sentence  of  the  SUMMARY  caption  to 
read: 

Using  data  from  Management 
Information  System  annual  reports.  FRA 
has  determined  that  the  calendar  year 
2000  rail  industry  random  testing 
positive  rate  was  .79  percent  for  drugs 
and  .20  percent  for  alcohol. 

On  page  22.  correct  the  last  sentence 
in  the  first  column  that  nms  over  into 
the  second  column,  in  the 
SUPPLEMENTARY  INFORMATION  caption  to 
read: 

In  this  notice,  FRA  announces  that  the 
minimum  random  drug  testing  rate  will 
remain  at  25  percent  of  covered  railroad 
employees  for  the  period  January  1, 
2002  through  December  31,  2002,  since 
the  industry  random  drug  testing 
positive  rate  for  2001  was  .79  percent. 


Dated:  January  3.  2002. 
George  A.  Gavalla, 
Associate  Administrator  for  Safety. 
(FR  Doc.  02-559  Filed  1-8-02;  8:45  am] 
BHJJNG  CODE  4910-06-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[Docket  No.  010521133-1307-02;  I.D.  No. 
0501 01 B] 

RIN0648-AP17 

Endangered  and  Threatened  Species; 
Final  Rule  Governing  Take  of  Four 
Threatened  Evolutionarily  Significant 
Units  (ESUs)  of  West  Coast  Salmonids 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  Under  the  Endangered 
Species  Act  (ESA).  the  Secretary  of 
Commerce  (Secretary)  shall  issue  such 
regulations  as  he  deems  necessary  and 
advisable  for  the  conservation  of  species 
listed  as  threatened.  NMFS  now  issues 
a  final  ESA  4(d)  rule  adopting 
regulations  necessary  and  advisable  to 
conserve  four  salmonid  ESUs  listed  as 
threatened  species.  This  final  rule 
applies  the  take  prohibitions 
enumerated  in  section  9(a)(1)  of  the  ESA 
in  most  circiunstances  to  three  salmonid 
ESUs  in  California:  California  Central 
Valley  Chinook,  California  Coastal 
Chinook,  and  Northern  California 
steelhead.  For  these  three  ESUs,  NMFS 
does  not  find  it  necessary  and  advisable 
to  apply  the  take  prohibitions  described 
in  the  ESA  to  certain  specified 
categories  of  activities  that  contribute  to 
conserving  these  ESUs  or  are  governed 
by  a  program  that  adequately  limits 
impacts  on  these  ESUs.  Therefore,  this 
final  rule  also  includes  10  such  limits 
on  the  application  of  the  section  9(a)(1) 
take  prohibitions  for  these  three  ESUs. 
This  final  rule  also  modifies  an  existing 
ESA  4(d)  rule,  which  applies  the  take 
prohibitions  to  the  threatened  Central 
California  Coast  coho  ESU.  by 
incorporating  the  same  10  limits  on  the 
application  of  the  take  prohibitions  as 
described  for  the  chinook  and  steelhead 
ESUs. 

DATES:  Effective  on  March  11.  2002, 
except  for  §223.203  (b)(16){v)  and 
(b)(17)(vii)  which  are  effective  on  Jidy  8, 
2002.  Applications  for  a  permit  for 
scientific  purposes  or  a  permit  to 


enhance  the  conservation  or  smvival  of 
Central  Valley  spring-run  chinook. 
California  Coastal  chinook  and  Northern 
California  steelhead  must  be  received  by 
the  Assistant  Administrator  for 
Fisheries  no  later  than  April  9.  2002. 
ADDRESSES:  Assistant  Regional 
Administrator.  Protected  Resources 
Division.  NMFS.  Southwest  Region,  501 
W.  Ocean  Blvd..  Suite  4200.  Long 
Beach,  CA  90802-4213. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Wingert  at  562-980-4021,  Miles 
Croom  at  707-575-6068,  Diane 
Windham  at  916-930-3601,  or  Chris 
Mobley  at  301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  16, 1999,  NMFS 
published  a  final  rule  listing  the 
California  Central  Valley  (CCV)  Spring- 
run  Chinook  and  California  Coastal  (CC) 
Chinook  ESUs  [Oncorhynchus 
tshawytscha  or  O.  tsbawytscha)  as 
threatened  species  (64  FR  50394).  In  a 
final  rule  published  on  June  7.  2000. 
NMFS  also  listed  the  Northern 
California  (NC)  steelhead  ESU  (O. 
mykiss)  as  a  threatened  species  (65  FR 
36074).  These  final  rules  describe  the 
background  of  the  listing  actions  and 
provide  a  summary  of  NMFS' 
conclusions  regarding  the  status  of  these 
tiiree  ESUs. 

On  October  31, 1996,  NMFS  listed  Uie 
Central  California  Coast  (CCC)  coho 
salmon  (O.  kisutch)  ESU  as  a  threatened 
species  (61  FR  56138).  The  final  rule 
describes  the  backgroimd  for  this  coho 
salmon  listing  action  and  also  provides 
a  siunmary  of  NMFS'  conclusions 
regarding  the  status  of  the  ESU.  In 
conjimction  with  the  final  listing  notice 
for  the  CCC  coho  salmon  ESU,  NMFS 
published  a  final  ESA  4(d)  rule  which 
put  in  place  all  of  the  prohibitions  of 
section  9(a)(1)  of  the  ESA  for  this  ESU. 

Section  4(d)  of  the  ESA  provides  that 
whenever  a  species  is  listed  as 
threatened,  the  Secretary  shall  issue 
such  regulations  as  he  deems  necessary 
and  advisable  to  provide  for  the 
conservation  of  the  species.  Such 
protective  regulations  may  include  any 
or  all  of  the  prohibitions  that  apply 
automatically  to  protect  endangered 
species  under  ESA  section  9(a).  Those 
section  9(a)  prohibitions,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jurisdiction  of  the  United  States  to  take 
(including  harass,  harm,  pursue,  hunt, 
shoot,  wound,  kill,  trap,  or  collect;  or  to 
attempt  any  of  these),  import  or  export, 
ship  in  interstate  commerce  in  the 
course  of  commercial  activity,  or  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce  any  wildlife  species  listed  as 
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endangered,  unless  with  written 
authorization  for  incidental  take.  It  is 
also  illegal  under  section  9  of  the  ESA 
to  possess,  sell,  deliver,  carry,  transport, 
or  ship  any  such  wildlife  that  has  been 
taken  illegally.  Section  11  of  the  ESA 
provides  for  civil  and  criminal  penalties 
for  violation  of  section  9  or  of 
regulations  issued  imder  the  ESA. 

Whether  take  prohibitions  or  other 
protective  regulations  are  necessary  or 
advisable  is  in  large  part  dependent 
upon  the  biological  status  of  the  species 
and  potential  impacts  of  various 
activities  on  the  species.  The  salmon 
and  steelhead  ESUs  that  are  covered  by 
this  final  rule  have  survived  for 
thousands  of  years  through  cycles  in 
ocean  conditions  and  weather; 
therefore,  NMFS  has  concluded  that 
they  are  at  risk  of  extinction  primarily 
because  their  populations  have  been 
reduced  by  human  "take".  These  ESUs 
have  declined  in  abundance  due  to  take 
of  fish  from  harvest,  past  and  ongoing 
destruction  or  damage  to  freshwater  and 
estuarine  habitats,  hydropower 
development,  hatchery  practices,  and 
other  causes.  Two  reports  prepared  by 
NMFS  (NMFS  1996  and  1998)  reviewed 
the  factors  which  have  contributed  to 
the  decline  of  west  coast  steelhead  and 
chinook  populations,  including  the 
ESUs  covered  by  this  rule,  and  both 
conclude  that  all  of  the  factors 
identified  in  section  4(a)(1)  of  the  ESA 
have  played  some  role  in  their  decline. 
The  reports  identify  destruction  and 
modification  of  habitat,  over-utilization 
in  fisheries,  and  hatchery  effects  as 
significant  factors  for  the  decline  of 
these  ESUs.  While  the  most  influential 
factors  for  decline  differ  from  species  to 
species  and  among  ESUs  depending  on 
their  geographic  location,  the  loss  and 
degradation  of  habitat  conditions  and 
impacts  from  harvest  among  other 
impacts,  are  factors  that  have  affected 
all  of  the  species  and  ESUs. 
Accordingly,  NMFS  has  determined  that 
it  is  necessary  and  advisable  to  apply 
the  section  9(a)(1)  take  prohibitions  to 
the  threatened  ESUs  covered  in  this 
final  rule  in  order  to  reduce  take  and 
provide  for  their  conservation. 

NMFS  believes  that  with  appropriate 
safeguards,  many  state,  local  and  other 
non-Federal  activities  can  be 
specifically  tailored  to  minimize 
impacts  on  listed  salmonid  ESUs  such 
that  additional  Federal  protections  are 
uimecessary  for  their  conservation. 
Although  the  primary  purpose  of  state, 
local  and  other  non-Federal  programs  is 
generally  to  further  some  activity  such 
as  maintaining  roads,  controlling 
development,  ensuring  clean  water  or 
harvesting  trees,  rather  than  conserving 
salmon  or  steelhead,  some  entities  have 


modified  one  or  more  of  these  programs 
to  protect  and  conserve  listed  salmonids 
and  protect  their  habitat. 

For  this  reason,  NMFS  has 
incorporated  a  mechanism  (termed  take 
limitations)  in  this  final  ESA  4(d)  rule 
where  state,  local  and  other  non-Federal 
entities  can  be  assured  that  certain 
activities  (see  Substantive  Content  of 
Final  Regulation  for  the  10  categories  of 
activities  specified  in  this  rule)  they 
conduct  or  permit  are  consistent  with 
ESA  requirements  when  they  avoid  or 
minimize  the  risk  of  take  of  listed  ESUs. 
When  NMFS  determines  that  such 
programs  provides  sufficient 
conservation  for  the  threatened 
salmonid  ESUs  covered  by  this  final 
rule.  NMFS  will  find  that  it  is  not 
necessary  and  advisable  to  apply  take 
prohibitions  to  activities  governed  by 
those  programs.  In  these  circvunstances. 
as  described  in  more  detail  herein, 
additional  Federal  ESA  regulation 
through  the  section  9(a)  take 
prohibitions  is  not  necessary  and 
advisable  because  it  would  not 
meaningfully  contribute  to  the 
conservation  of  the  ESUs.  NMFS 
believes  that  not  applying  take 
prohibitions  to  programs  that  meet  such 
conservation  standards  may  result  in 
even  greater  conservation  benefits  for 
these  threatened  ESUs  than  would  the 
blanket  application  of  take  prohibitions, 
through  implementation  of  the  program 
itself  and  by  demonstrating  to  similarly 
situated  jurisdictions  or  entities  that 
practical  and  realistic  salmonid 
protection  measures  exist.  An  additional 
benefit  of  using  this  take  limitation 
approach  is  that  NMFS  can  focus  its 
enforcement  efforts  on  activities  and 
programs  that  have  not  yet  adequately 
addressed  the  conservation  needs  of  the 
ESUs  covered  by  this  rule. 

Substantive  Content  of  Final  Regulation 

On  August  17.  2001.  NMFS  proposed 
to  apply  the  ESA  section  9(a)(1)  take 
prohibitions  to  the  CCV  spring-rim 
chinook  salmon,  CC  chinook  salmon, 
and  NC  steelhead  ESUs.  NMFS  has 
concluded  that  the  section  9  take 
prohibitions  that  automatically  apply  to 
endangered  species  are  necessary  and 
advisable  for  the  conservation  of  these 
three  threatened  ESUs.  Accordingly, 
this  final  rule  applies  the  prohibitions  of 
ESA  section  9(a)(1)  to  each  of  these 
three  ESUs.  NMFS  applied  the  section 
9(a)(1)  take  prohibitions  to  the  CCC 
coho  salmon  ESU  in  a  previous 
rulemaking  (see  61  FR  56138).  and  the 
August  17.  2001.  proposed  rule  (66  FR 
43150)  did  not  propose  to  change  those 
protections. 

In  its  August  17,  2001.  proposal  (66 
FR  43150).  NMFS  proposed  that  the  take 


of  listed  fish  in  these  four  ESUs  (i.e.. 
CCV  spring-run  chinook.  CC  chinook, 
NC  steelhead,  and  CCC  coho  salmon) 
would  not  be  prohibited  when  it 
resulted  from  10  specific  categories  of 
activities  that  meet  specified  levels  of 
protection  and  conservation.  As 
described  in  the  proposed  rule,  these 
activities  must  be  conducted  in  a  way 
that  contributes  to  the  conservation  of 
these  ESUs,  or  they  must  be  governed  by 
a  program  that  limits  impacts  on  the 
ESUs  to  an  extent  that  makes  added 
protection  through  Federal  regulation 
not  necessary  and  advisable  for  their 
conservation.  In  this  final  rule  NMFS 
has  concluded  that  it  will  not  apply  the 
ESA  section  9(a)  prohibitions  to  these 
four  ESUs  for  the  10  categories  of 
activities  described  in  this  final  rule 
when  they  meet  the  necessary  level  of 
protection  and  conservation. 

As  an  alternative  to  utilizing  the  10 
Umitations  on  the  take  prohibitions 
described  in  this  final  rule,  affected 
entities  may  choose  to  seek  an  ESA 
section  10  permit  from  NMFS,  or  may 
be  required  to  satisfy  ESA  section  7 
consultation  if  Federal  funding, 
management,  or  approval  is  involved. 
This  final  rule  does  not  impose 
restrictions  beyond  those  applied  in     * 
other  sections  of  the  ESA,  but  rather 
provides  another  option  beyond  the 
provisions  of  sections  7  and  10  for  the 
authorization  of  incidental  take  and  in 
some  instances  directed  take. 

As  .discussed  above,  NMFS  has 
identified  10  categories  of  activities  or 
programs  for  which  it  is  not  necessary 
and  advisable  to  impose  take 
prohibitions  when  they  contribute  to  the 
conservation  of  these  four  ESUs  or  are 
governed  by  a  program  that  adequately 
limits  impacts  on  these  ESUs.  Under  the 
criteria  specified  in  the  final  rule,  these 
activities  include  the  following:  (1) 
Activities  conducted  in  accordance  with 
an  existing  ESA  incidental  take 
authorization:  (2)  ongoing  scientific 
research  activities,  for  a  period  of  6 
months:  (3)  emergency  actions  related  to 
injured,  stranded,  or  dead  salmonids:  (4) 
fishery  management  activities;  (5) 
hatchery  and  genetic  management 
programs:  (6)  scientific  research 
activities  permitted  or  conducted  by  the 
State  of  California;  (7)  state,  local,  and 
private  habitat  restoration  activities  that 
are  part  of  approved  watershed 
conservation  plans;  (8)  properly 
screened  water  diversion  devices  (i.e., 
screening  devices  per  NMFS'  guidelines 
or  equivalent  configurations);  (9)  routine 
road  maintenance  activities;  and  (10) 
municipal,  residential,  commercial,  and 
industrial  (MRCI)  development 
activities.  These  limitations  on  the  take 
prohibitions  are  described  in  more 


1118  Federal  Register /Vol.  67,  No.  6 /Wednesday.  January  9,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67.  No.  6 /Wednesday,  January  9.  2002 /Rules  and  Regulations 1119 


detail  in  the  proposed  rule  and  the 
specific  criteria  and  standards  that  must 
be  met  to  qualify  for  the  limitations  are 
described  in  detail  in  the  regulations 
contained  in  this  final  rule,  hi  general, 
these  take  limitations  and  associated 
approval  criteria  are  for  future  programs 
where  NMFS  will  limit  the  application 
of  the  ESA  section  9(a)(1)  take 
prohibitions  rather  than  for  existing 
programs.  NMFS  anticipates  that  new 
take  limits  for  additional  activities  may 
be  added  to  these  regulations  in  the 
future. 

NMFS  emphasizes  that  these  10 
limitations  on  the  section  9  take 
prohibitions  are  not  prescriptive 
regiUations.  The  fact  that  an  activity  is 
not  conducted  vithin  the  specified 
criteria  for  one  of  the  10  take  limits  does 
not  necessarily  mean  that  the  activity 
violates  the  ESA  or  this  regulation. 
Many  activities  do  not  affect  the    ■ 
threatened  ESUs  covered  by  this  final 
rule,  and,  therefore,  do  not  need  to  be 
conducted  within  any  of  the  10 
categories  of  take  limits  to  avoid  ESA 
section  9  take  violations.  Nevertheless. 
an  entity  can  be  certain  it  is  not  at  risk 
of  violating  the  section  9  take 
prohibitions  or  at  risk  of  enforcement 
actions  if  it  conducts  its  activities  in 
accordance  with  the  take  limits. 
Jurisdictions,  entities,  and  individuals 
are  encouraged  to  evaluate  their 
practices  and  activities  to  determine  the 
likelihood  of  whether  take  is  occurring. 
Entities  can  comply  with  the  ESA 
through  this  and  other  4(d)  rules, 
section  10  research,  enhancement,  and 
incidental  take  permits,  or  through 
section  7  consultation  with  Federal 
agencies.  If  take  is  likely  to  occur,  then 
the  jurisdiction,  entity  or  individual 
should  modify  its  practices  to  avoid  the 
take  of  these  threatened  salmonid  ESUs 
or  seek  protection  from  potential  ESA 
liability  through  section  7,  section  10,  or 
section  4(d)  rule  procedures. 

This  final  rule  does  not  require 
jurisdictions,  entities,  and  individuals 
to  seek  coverage  from  NMFS  under  any 
of  the  10  take  limits,  hi  order  to  reduce 
its  liability,  a  jiuisdiction,  entity,  or 
individual  may  informally  comply  with 
a  limit  by  choosing  to  modify  its 
programs  to  be  consistent  with  the 
evaluation  considerations  described  in 
the  individual  limits.  Alternatively,  a 
jiuisdiction,  entity,  or  individual  may 
seek,  at  its  discretion,  to  qualify  its 
plans,  activities,  or  ordinances  for 
inclusion  under  one  of  the  10  take  limits 
by  obtaining  an  authorization  from  the 
I^^IFS'  Southwest  Region  Administrator 
as  detailed  in  the  regidations  contained 
in  this  final  rule  (see  ADDRESSES). 

NMFS  will  continue  to  work 
collaboratively  with  all  a0iected 


governmental  entities  to  recognize 
existing  management  programs  that 
conserve  and  meet  the  biological 
requirements  of  these  and  other 
threatened  salmonid  ESUs,  and  to 
strengthen  other  programs  so  that  they 
contribute  to  the  conservation  of  listed 
salmonids.  This  final  rule  may  be 
amended  to  add  new  limits  on  the  take 
prohibitions,  or  to  amend  or  delete 
adopted  take  limits  as  circumstances 
warrant. 

The  following  section  entitled  "Notice 
of  Availability"  lists  four  documents 
referred  to  in  the  proposed  rule  and  this 
final  regulation.  The  purpose  of  making 
these  documents  available  to  the  public 
is  to  inform  governmental  entities  and 
other  interested  parties  of  the  technical 
components  expected  to  be  addressed  in 
programs  submitted  for  NMFS'  review. 
These  technical  documents  provide 
guidance  to  entities  as  they  consider 
whether  to  submit  a  program  to  NMFS 
for  coverage  under  one  of  the  take  limits 
in  the  final  rule.  The  documents 
represent  guidance,  and  are  not  binding 
regulations  requiring  particular  actions 
by  any  entity  or  interested  party. 

For  example,  NMFS'  technical  report 
entitled:  "Viable  Salmonid  Populations 
(VSP)  and  the  Recovery  of  ESUs", 
which  is  referenced  in  the  fishery  and 
hatchery  management  take  limits, 
provides  a  framework  for  identifying 
populations  and  their  status  as  a 
component  of  developing  adequate 
harvest  or  hatchery  management  plans. 
The  final  rule  indicates  that  Fishery 
Management  and  Evaluation  Plans 
(FMEPs)  and  Hatchery  and  Genetic 
Management  Plans  (HGMPs)  should 
utilize  the  concepts  of  'viable'  and 
'critical'  salmonid  population 
thresholds,  consistent  with  the  concepts 
contained  in  NMFS's  VSP  report. 
Similarly,  NMFS'  fish  screening  criteria 
explicitly  recognize  that  they  are  general 
in  nature  and  that  site  constraints  or 
particidar  circumstances  may  require 
adjustments  in  design,  which  must  be 
developed  with  a  NMFS  staff  member  or 
designee,  to  address  site  specific 
considerations  and  conditions.  Finally, 
research  involving  electrofishing  comes 
within  the  scientific  research  limit  if 
conducted  in  accordance  with  NMFS' 
guidelines  for  electrofishing.  The 
guidelines  recognize  that  other 
techniques  may  be  appropriate  in 
particular  circumstances,  and  NMFS 
can  recognize  those  as  appropriate 
during  the  approval  process. 

The  Oregon  Department  of 
Transportation's  (UDOT)  road 
maintenance  program  for  governing 
routine  maintenance  activities  is  an 
existing  program  currenUy  being 
implemented  that  NMFS  has  found 


adequate  for  threatened  ESU 
conservation  and,  therefore,  has  been 
established  as  a  take  limitation  in  a 
previous  ESA  4(d)  rule  (65  FR  42422). 
Other  jurisdictions  may  seek  coverage 
under  the  road  maintenance  limit  in  this 
final  rule  if  they  use  the  ODOT  program 
or  submit  a  program  that  utilizes  other 
practices  found  by  NMFS  to  meet  or 
exceed  the  ODOT  standards  for  the 
protection  of  threatened  salmonids. 

Where  this  rule  cites  a  guidance 
document,  a  program's  consistency  with 
the  guidance  is  sufficient  to  demonstrate 
that  the  program  meets  the  particular 
purpose  for  which  the  guidance  is  cited. 
However,  the  entity  or  individual 
requesting  that  NMFS  concur  that  a 
program  meets  the  criteria  of  a 
particular  limit  has  the  latitude  to  show 
that  its  variant  or  approach  is,  in  the 
circumstances  where  it  will  apply  and 
affect  listed  fish,  equivalent  or  better. 

NMFS  will  continue  to  review  the 
applicability  and  technical  content  of  its 
own  documents  as  they  are  used  in  the 
future  and  make  revisions,  corrections, 
or  additions  as  needed.  NMFS  will  use 
the  mechanisms  of  this  final  rule  to  take 
comment  on  revisions  of  any  of  the 
referenced  state  programs.  If  any  of 
these  documents  are  revised  in  the 
future  and  NMFS  relies  on  the  revised 
version  to  provide  guidance  in 
continued  implementation  of  the  rule, 
NMFS  will  publish  in  the  Federal 
Register  a  notice  of  its  availability 
stating  that  the  revised  document  is  now 
the  one  referred  to  in  50  CFR  223.203(b). 

Notice  of  Availability 

The  following  is  a  list  of  documents 
cited  in  the  regulatory  text  of  this -final 
rule.  Copies  of  these  documents  may  be 
obtained  upon  request  (see  Appendix  A 
to  50  CFR  223.203). 

1.  Oregon  Department  of 
Transportation  (ODOT)  Maintenance 
Management  System  Water  Quality  and 
Habitat  Guide  (July,  1999). 

2.  Guidelines  for  Electrofishing 
Waters  Containing  Salmonids  Listed 
Under  the  Endangered  Species  Act 
(NMFS,  2000a). 

3.  Fish  Screening  Criteria  for 
Anadromous  Salmonids.  National 
Marine  Fisheries  Service.  Southwest 
Region.  1997. 

4.  Viable  Salmonid  PopiUations  and 
the  Recovery  of  Evolutionarily 
Simificant  Units.  (June  2000). 

The  limits  on  the  take  prohibitions  in 
this  final  rule  do  not  relieve  Federal 
agencies  of  their  duty  imder  section  7  of 
the  ESA  to  consult  with  NMFS  if  actions 
they  fund,  authorize,  or  carry  out  may 
affect  the  ESUs  covered  by  this  rule  or 
any  other  listed  species.  "To  the  extent 
that  actions  subject  to  section  7 


consultation  are  consistent  with  a 
circumstance  for  which  NMFS  has 
limited  the  take  prohibitions,  a  letter  of 
concurrence  from  NMFS  will  greatly 
simplify  the  consultation  process, 
provided  the  program  is  still  consistent 
with  the  terms  of  the  limit. 

Applicability  of  Final  Rule  to  Specific 
ESUs 

In  the  regulatory  language  in  this  final 
rule,  the  limits  on  the  applicability  of 
the  take  prohibitions  to  specific  ESUs 
are  accomplished  through  citation  to  the 
Code  of  Federal  Regulations'  (CFRs') 
enumeration  of  threatened  marine  and 
anadromous  species  in  50  CFR  223.102. 
For  the  convenience  of  readers  of  this 
document,  50  CFR  223.102  refers  to  the 
threatened  salmonid  ESUs  covered  in 
this  final  rule  through  the  following 
designations: 

(a)(3)  Central  California  Coast  coho 
salmon 

(a)(20)  Central  Valley  spring-run 
chinook  salmon 

(a)(21)  California  Coastal  chinook 
salmon 

(a)(22)  Northern  California  steelhead 

Summary  of  Comments  in  Response  to 
the  Proposed  Rule 

The  public  comment  period  for  the 
proposed  rule  was  open  frtim  August  17, 
2001.  through  October  1,  2001.  During 
the  comment  period,  NMFS  held  three 
public  hearings  (Chico,  CA  on  9/13/01; 
Eureka,  CA  on  9/18/01;  and  Ukiah,  CA 
on  9/19/01)  to  solicit  public  comments. 
A  limited  number  of  individuals 
provided  oral  testimony  at  the  three 
public  hearings.  During  the  comment 
period,  NMFS  received  8  written 
comments  on  the  proposed  rule  from 
various  agencies,  non-governmental 
organizations,  and  individuals.  A 
summary  of  the  comments  and  NMFS' 
responses  to  those  comments  are 
presented  here  by  specific  issue. 

Comments  and  Responses 

Tribal  Coordination 

Comment  1:  The  Bureau  of  Indian 
Affairs  (BIA)  reminded  NMFS  of  its 
obligation  to  consult  with  potentially 
affected  Indian  tribes  that  might  be 
affected  by  this  ESA  4(d)  rule  pursuant 
to  Executive  Order  13175  (Consultation 
and  coordination  with  Indian  tribal 
governments).  In  addition,  BIA  provided 
NMFS  with  a  list  of  recognized  Indian 
tribes  that  occur  within  die  range  of  the 
threatened  ESUs  covered  by  this  final 
rule. 

Response'.  In  response  to  the  BLA's 
guidance,  NMFS  notified  all  of  the 
potentially  affected  Indian  tribes  of  the 
proposed  ESA  4(d)  rule  and  the  U.S. 


District  Court  Order  to  finalize  the  rule 
by  December  31,  2001.  NMFS  offered  to 
meet  with  any  tribe  to  explain  the  rule, 
discuss  its  potential  impact  on  the  tribe, 
and  to  explain  its  relationship  to  the 
Tribal  ESA  4(d)  rule  which  NMFS 
published  on  July  10,  2000  (65  FR 
42481).  NMFS  has  consulted  in  the  past 
with  many  of  these  tribes  on  previous 
ESA  4(dl  rules,  as  well  as  the  Tribal 
ESA  4(d)  rule,  and  will  consult  with  any 
and  all  tribes  as  they  request  us  to  do 
so. 

Comment  2:  BIA  requested 
clarification  as  to  whether  or  not  the 
Tribal  ESA  4(d)  rule  (65  FR  42481,  July 
10,  2000)  applied  to  the  four  ESUs 
covered  in  this  ESA  4(d)  rule. 

Response:  The  Tribal  ESA  4(d)  rule 
(65  FR  42481)  NMFS  published  on  July 
10,  2000,  is  actually  a  broadly  defined 
limitation  on  the  ESA  section  9(a)(1) 
take  prohibitions  for  recognized  Indian 
tribes  that  applies  to  all  threatened 
salmon  and  steelhead  ESUs  including 
the  four  covered  by  this  final  ESA  4(d) 
rule  and  any  threatened  salmonid  ESUs 
that  may  be  listed  in  the  future.  Under 
this  Tribal  ESA  4(d)  rule,  a  section 
9(a)(1)  take  limitation  was  created  for 
resource  management  plans  (e.g., 
harvest,  habitat  restoration,  research  and 
monitoring,  etc.)  developed  by  Tribes 
where  NMFS  has  determined  that 
implementation  of  the  plan  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  for  the  listed 
ESU(s)  that  are  affected  by  the  plan. 
This  Tribal  ESA  4(d)  rule  was  intended 
to  harmonize  NMFS*  statutory 
conservation  efforts  under  the  ESA  with 
tribal  rights  and  the  Federal  Trust 
responsibility  to  tribes. 

Comment  3:  BLA  advised  NMFS  that 
Tribal  governments  may  incur  direct 
compliance  costs  if  they  choose  to 
pursue  coverage  under  the  Tribal  ESA 
4(d)  rule  or  this  final  rule. 

Response:  NMFS  does  not  anticipate 
that  Indian  Tribes  will  pursue  coverage 
under  the  take  limits  in  this  final  ESA 
4(d)  rule.  Although  Tribes  are  certainly 
eligible  to  pursue  coverage  imder  the 
limitations  in  this  final  rule,  the 
purpose  of  the  Tribal  ESA  4(d)  rule  was 
to  provide  recognized  tribes  with  a 
broad  take  limitation  that  could  cover 
any  type  of  resource  management  plan 
including  those  that  might  be  developed 
pursuant  to  this  final  ESA  4(d)  rule  (e.g., 
routine  road  maintenance,  fish  harvest, 
habitat  restoration,  etc.).  For  this  reason, 
NMFS  woidd  strongly  recommend  to 
Tribes  that  they  utilize  the  Tribal  ESA 
4(d)  rule  instead  of  this  final  rule  to 
obtain  coverage  for  their  activities  if 
they  choose  to  do  so.  Not  only  is  the 
Tribal  ESA  4(d)  rule  sufficiently  flexible 
that  it  can  accommodate  the  full  range 


of  tribal  resource  management  plans, 
but  it  provides  for  a  broad  and  open 
govemment-to-govemment  consultation 
process  in  developing  and  evaluating 
such  plans.  NMFS  recognizes  that 
Tribes  may  incur  direct  compliance 
costs  in  the  development  of  tribal 
resource  management  plans.  NMFS  is 
prepared  to  work  closely  with  interested 
tribes  to  develop  resource  management 
plans  for  consideration  under  the  Tribal 
ESA  4(d)  rule  that  will  minimize  costs 
and  will  also  provide  technical 
expertise  and  other  support  wherever  it 
can  pursuant  to  the  1997  Secretarial 
Order  (June  5, 1997). 

Take  Guidance 

Comment  4:  One  commenter  stated 
the  proposed  ESA  4(d)  rule  does  not 
adequately  state  why  a  take  prohibition 
is  necessary  for  these  threatened  ESUs. 
nor  does  it  establish  a  basis  for  the 
conclusion  that  specified  activities  are 
likely  to  result  in  a  take. 

Response:  NMFS  believes  that  the 
listing  determinations  for  each  of  the 
ESUs  covered  by  this  final  rule,  as  well 
as  all  other  west  coast  salmonid  listing 
determinations,  have  documented  the 
historic  and  current  factors  responsible 
for  their  decline  to  the  point  where  ESA 
protection  was  necessary.  Factors 
responsible  for  the  decline  of  these 
ESUs  include  loss  and  degradation  of 
freshwater  habitat  from  a  wide  range  of 
habitat  modifying  activities,  harvest  of 
fish  in  recreational  and  in  some  cases 
commercial  fisheries,  predation.  and 
natural  fluctuations  in  the  environment 
(e.g.,  ocean  conditions,  rainfall,  drought, 
etc.).  NMFS  believes  that  historic  and 
ongoing  take  of  fish  in  these  ESUs  as  a 
result  of  these  factors  has  contributed 
significantly  to  their  decline.  For  this 
reason,  NMFS  has  concluded  that  it  is 
necessary  and  advisable  to  prohibit  and 
closely  regulate  the  allowable  take  of 
these  species.  Failure  to  prohibit  and 
regulate  take  by  this  final  rule  would 
result  in  continued  decline  of  listed 
salmonids. 

It  is  NMFS'  policy  to  increase  public 
awareness  of.  and  to  identify  which 
activities  we  believe  are  likely  or  not 
likely  to.  injure  or  kill  a  listed  species. 
The  take  guidance  in  the  proposed  rule 
and  in  this  final  rule  are  intended  to  do 
that.  It  is  only  possible  based  on  direct 
experience  with  managing  populations 
in  their  natural  environment  and  from 
scientific  literature  to  describe  the  types 
of  activities  that  may  have  adverse 
impacts  (i.e.,  result  in  take)  on  fish  and 
their  habitat  and  describe  their 
consequences  (e.g..  blocking  fish  from 
reaching  spawning  grounds,  dewatering 
incubating  redds,  etc.).  NMFS 
understands  that  there  is  considerable 
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interest  by  many  entities  in  knowing  as 
much  as  possible  about  what  constitutes 
take  of  a  listed  species  and  the  take 
guidance  in  this  final  rule  attempts  to 
provide  that  information.  However, 
detennining  whether  an  individual  local 
program  or  activity  will  or  is  likely  to 
injure  or  kill  a  listed  fish  requires  an 
accurate  and  credible  assessment  that 
takes  into  accoimt  local  factors  and 
conditions. 

Comment  5:  One  conunenter  stated 
that  NMFS'  take  guidance  in  the 
proposed  rule  identifies  activities  that 
"are  very  likely"  or  "may"  injure  or  kill 
listed  species,  instead  of  stating  only 
activities  resulting  in  "actual  death  or 
injury." 

Response:  NMFS  proyided  broad  take 
"guidance"  for  the  purpose  of  helping 
individuals  understand  what  actions 
could  possibly  lead  to  take.  By  offering 
guidance  on  what  type  of  activities  may 
cause  take,  individuals  can  better  avoid 
any  illegal  behavior  that  could  result  in 
an  actual  death  or  injiuy. 

Comment  6:  One  commenter  stated 
that  the  proposed  ESA  4(d)  rule  is  more 
restrictive  than  the  ESA  section  9  take 
prohibitions. 

Response:  NMFS  disagrees.  The 
proposed  and  final  ESA  4(d)  rule  do 
impose  the  section  9(a)(1)  take 
prohibitions  in  the  ESA,  but 
simultaneously  it  puts  into  place 
limitations  on  those  take  prohibitions 
for  certain  categories  of  activities  under 
specified  conditions.  In  effect,  whenever 
NMFS  finds  that  an  activity  falls  within 
a  take  limit  in  the  final  rule,  the  section 
9  take  prohibitions  do  not  apply  to  that 
activity.  In  this  way,  this  rule  is  more 
flexible  and  potentially  less  restrictive 
than  an  alternative  ESA  4(d)  rule  that 
would  simply  put  into  place  the  section 
9  take  prohibitions  without  limitation. 
In  this  latter  case  where  only  the  take 
prohibitions  are  in  effect,  the  only  way 
to  comply  with  the  ESA  is  to  either 
avoid  taking  entirely  or  to  have  take 
authorized  through  ESA  sections  7  or 
10. 

Comment  7:  One  commenter 
requested  clarification  that  the  rule  does 
not  prohibit  take  associated  with  an 
activity  when  it  is  conducted  pursuant 
to  an  approved  Federal  permit. 

Response:  If  a.  Federal  permit  was 
subject  to  a  previous  section  7 
consultation  for  which  an  incidental 
take  permit  was  issued,  then  take 
assaciated  with  the  project  will  have 
been  previously  authorized.  However,  if 
a  Federal  permit  was  issued  without 
section  7  consultation  or  without  an 
incidental  take  statement  for  the  ESUs 
in  this  final  rule,  then  the  permitted 
activity  would  not  have  take 
authorization  for  these  ESUs  and  might 


violate  the  ESA  section  9  take 
prohibitions.  Under  this  circumstance, 
ESA  section  7  consultation  should  he 
initiated  or  reinitiated  with  NMFS  so 
that  incidental  take  can  be  properly 
authorized. 

Comment  8:  Several  comroenters 
suggested  or  requested  that  NMFS  create 
take  limitations  for  other  programs  such 
as  the  Natiual  Resources  Conservation 
Service's  Field  Office  Technical 
Guidance  and  some  or  all  elements  of 
the  CALFED  program  in  California's 
Central  Valley. 

Response:  NMFS  believes  that  the 
ESA  4(d)  rule  process  provides  another 
opportunity  in  addition  to  ESA  sections 
7  and  10,  for  state  and  other 
jurisdictions  to  assume  leadership  for 
threatened  salmonid  conservation  at  the 
state  and  local  level  in  addition  to  the 
conventional  tools  that  are  available 
through  sections  7  and  10  of  the  ESA. 
NMFS  is  prepared  to  collaborate  with 
Federal,  state,  tribal,  and  local  entities 
to  develop  and  evaluate  programs  that 
will  take  advantage  of  the  ESA  4(d) 
option  for  achieving  salmonid 
conservation  and  compliance  with 
section  9  take  prohibitions  of  the  ESA. 
NMFS  is  especially  interested  in  state- 
level  conservation  programs  because 
such  programs  can  more  efficiently  and 
comprehensively  provide  for 
conservation  of  threatened  salmonids. 
However,  incorporation  of  any 
additional  take  limitations  into  this  or 
futiue  ESA  4(d)  rules  will  need  to  go 
through  the  rulemaking  process. 

Federal  programs,  including  many 
programs  and  activities  being  carried 
out  as  part  of  the  CALFED 
implementation  program,  are  subject  to 
ESA  section  7  consultation  if  they  may 
affect  listed  species.  This  ESA  4(d)  rule 
does  not  and  cannot  relieve  Federal 
agencies  of  their  ESA  section  7 
consultation  obligations  imder  the  ESA 
and,  therefore,  authorization  of 
incidental  take  for  Federally  permitted, 
conducted,  or  funded  programs  must 
occiu  through  the  section  7  process. 

Legal  Issues/Section  7/National 
Environmental  Policy  Act  (NEPA)/ 
Regulatory  Flexibility  Analysis/ 
Regulatory  Impact  Review 

Comment  9:  The  Department  of  the 
Interior  commented  that  the  ESA  4(d) 
rule  may  affect  terrestrial  and  other 
species  imder  the  jurisdiction  of  the 
U.S.  Fish  and  Wildlife  Service  (FWS) 
and  that  NMFS  should,  therefore, 
consult  with  FWS  pursuant  to  section  7 
of  the  ESA. 

Response:  NMFS  recognizes  that 
promulgation  of  this  ESA  4(d)  rule  is  a 
Federal  action  requiring  consultation 
under  section  7  of  the  ESA.  NMFS  must 


ensure  through  the  ESA  section  7 
process  that  the  4Cd)  rule  does  not 
jeopardize  the  continued  existence  of 
listed  species  or  result  in  the 
destruction  or  adverse  modification  of 
their  critical  habitat.  NMFS  has 
completed  the  required  ESA  section  7 
consultation  with  itself  concerning  the 
effects  of  this  4(d)  rule  on  listed  species 
under  NMFS'  jiuisdiction  and 
concluded  that  the  rule  is  not  likely  to 
adversely  affect  these  listed  species  or 
adversely  modify  their  critical  habitat. 

NMFS  also  consulted  with  FWS 
concerning  the  effects  of  promulgating 
this  ESA  4(d)  rule  on  listed  species 
under  FWS'  jurisdiction  (FWS'  listed 
species)  and  their  critical  habitat.  FWS 
concurred  with  NMFS  that  the 
imposition  of  ESA  section  9(a)(1)  take 
prohibitions  for  the  ESUs  addressed  by 
this  rule  was  not  likely  to  adversely 
affect  FWS'  listed  species  or  their 
critical  habitat.  However,  both  agencies 
recognized  that  plans,  programs,  or 
activities  developed  for  future  approval 
by  NMFS  pursuant  to  the  take  limits  in 
this  final  rule  have  the  potential  to 
affect  FWS'  listed  species  or  their 
critical  habitat  depending  on  their 
geographic  location  and  the  details  of 
the  plan,  program  or  activity.  Through 
the  consultation  process  NMFS  has 
committed  to  work  closely  with  FWS 
during  development  of  such  plans, 
programs  or  activities  to  determine  if 
and  how  they  may  affect  FWS'  listed 
species  or  their  critical  habitat.  As  part 
of  this  early  coordination  process, 
NMFS  has  committed  to  work  with  FWS 
and  any  applicant  seeking  a  take  limit 
approval  under  this  final  rule  to  ensure 
that  any  plan,  program,  or  activity  that 
is  developed  either  avoids  impacts  to,  or 
does  not  adversely  affect  any  of  FWS' 
listed  species  or  their  critical  habitat. 
Finally,  if  a  plan,  program  or  activity 
cannot  be  developed  that  will  not 
adversely  affect  or  not  avoid  impacts  to 
FWS'  listed  species  or  their  critical 
habitat  NMFS  will  continue  to  work 
with  FWS  to  enswe  appropriate 
compliance  with  the  ESA  for  FWS' 
listed  species  or  critical  habitat.  On  the 
basis  of  these  determinations  and 
conunitments,  FWS  concluded  that 
promulgation  of  this  rule  is  not  likely  to 
adversely  affect  species  under  FWS' 
jurisdiction. 

Comment  10:  Some  commenters 
asked  NMFS  to  clarify  the  extent  which 
NEPA  applies  to  the  ESA  4(d)  rule. 

Response:  NEPA  applies  to  this  and 
other  ESA  4(d)  rules,  and  as  this  final 
rule  states,  NMFS  completed 
Enviromnental  Assessments  (EAs)  for 
this  regulatory  action.  Those  documents 
were  made  available  during  the 
comment  period  and  continue  to  be 
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available  via  NMFS'  Southwest  Region 
website  (http://swr.nmfs.noaa.gov). 

Comment  1 1 :  One  commenter 
suggested  that  the  EAs  prepared  by 
NMFS  were  inadequate  and  failed  to 
examine  a  full  range  of  alternatives, 
particularly  with  regard  to  some  of  the 
take  limitations  contained  in  the 
proposed  rule. 

Response:  N'MFS  believes  that  the " 
range  of  alternatives  examined  in  the 
EAs  is  appropriate  and  that  no. 
additional  alternatives  need  to  be 
considered. 

NMFS  believes  that  the  EAs  that  were 
prepared  for  this  final  rule  are  adequate 
to  support  the  regulatory  action  of 
imposing  the  section  9(a)(1)  take 
prohibitions  on  the  CCV  spring-run 
Chinook,  CCC  chinook,  and  NC 
steelhead  ESUs.  However,  NMFS  has 
determined  that  additional  NEPA 
analysis  is  necessary  to  support  any 
future  agency  approvals  under  the  10 
take  limitations  contained  in  the  rule. 
NMFS  intends  to  conduct  additional, 
programmatic  NEPA  analysis  that 
specifically  addresses  the 
environmental  impacts  of  approving 
activities  imder  each  of  the  take 
limitations  (e.g.,  water  diversion 
screening,  etc.)  contained  in  this  final 
rule.  This  is  consistent  with  the 
approach  NMFS  is  now  taking  for  the 
ESA  4(d)  rule  it  published  in  July  2000 
which  covered  14  threatened  salmon 
and  steelhead  ESUs.  Until  programmatic 
NEPA  analyses  are  completed  for  each 
of  the  take  limitations  in  this  final  rule 
as  described  above,  NMFS  will  prepare 
separate  NEPA  analysis  for  any  plan  or 
activity  for  which  the  agency  is 
requested  to  make  an  approval  under 
any  of  the  rule's  take  limitations.  For 
example,  until  a  programmatic  NEPA 
dociunent  is  completed  which 
specifically  addresses  recreational 
angling  luider  the  Fishery  Management 
and  Evaluation  Plan  (FMEP)  take 
limitation  in  this  final  rule,  NMFS  will 
not  approve  any  FMEPs  until  approval 
of  that  plan  has  been  addressed  in  a 
plan  specific  NEPA  document. 

Comment  12:  Two  commenters 
argued  that  according  to  the  holding  in 
Alsea  Valley  Alliance  v.  Evans,  99-6265- 
HO  (D.  Oreg.,  September  12,  2001),  the 
foin  threatened  salmonid  ESUs  covered 
by  this  ESA  4(d)  rule  have  been 
improperly  listed  under  the  ESA,  and 
hence,  NMFS  has  no  statutory  authority 
to  issue  an  ESA  4(d)  rule  pertaining  to 
them. 

Response:  NMFS  disagrees.  Unless  a 
listing  decision  is  invtilidated  by  a 
court,  or  superceded  by  another  formal 
rule  making,  an  ESU  remains  listed  and, 
thus,  properly  subject  to  ESA  4(d)  rule 
protection.  None  of  the  four  ESUs 


covered  by  this  final  rule  were  de-listed 
as  a  result  of  the  Alsea  case  and,  thus, 
NMFS  has  an  obligation  to  promulgate 
ESA  4(d)  rules  that  it  believes  are 
necessary  and  advisable  for  their 
conservation. 

Comment  13:  The  National 
Association  of  Home  Builders  (NAHB) 
conunented  that  it  opposes  the  proposed 
ESA  4(d)  rule  on  many  of  the  same 
groimds  that  are  currently  being 
litigated  by  NAHB  against  NMFS  in 
Kittitas  County  v.  Evans  with  regard  to 
the  July  10,  2000  ESA  4(d)  rule, 
particularly  the  MRCI  limit. 

Response:  NMFS  will  not  address 
arguments  and  objections  that  are  raised 
generally  by  reference  to  a  pending  case, 
such  as  Kittitas  County.  Rather,  NMFS 
will  respond  to  specific  comments  made 
in  this  rulemaking. 

Comment  14:  NAHB  commented  that 
with  this  ESA  4(d)  rule  NMFS  is 
interpreting  the  ESA  in  a  way  that  alters 
the  federal-state  framework  by 
permitting  Federal  encroachment  upon 
a  traditional  state  power  such  as  the 
states'  traditional  and  primary  power 
over  land  and  water  use.  NAHB  also 
asserted  that  NMFS  had  failed  to 
demonstrate  what  it  is  necessary  and 
advisable  to  place  the  additional  burden 
on  local  governments  of  creating  and 
submitting  to  NMFS  for  approval, 
ordinances  that  actively  conserve  these 
threatened  salmonid  ESUs 

Response:  NMFS  disagrees  that  the 
ESA  4(d)  rule  alters  the  federal-state 
framework  by  encroaching  on  land  and 
water  use  regulation  by  state/local 
governments.  NMFS  also  disagrees  that 
the  rule  places  any  additional  burdens 
on  state  and  local  governments.  To  the 
extent  that  state  or  local  regulation  or 
permitting  of  land  uSe  or  water  use  may 
result  in  the  take  of  these  threatened 
salmonids,  the  Municipal  Residential 
Commercial  and  Industrial  (MRCI)  and 
other  take  limitations  contained  in  this 
rule  provide  a  mechanism  for  the  state/ 
local  entity  to  relieve  itself  of  the  take 
prohibitions.  Also,  development  and 
submittal  of  a  plan  to  NMFS  for 
consideration  under  any  of  the  take 
limitations  in  the  ESA  4(d)  rule  is 
completely  voluntary.  Should 
individuals,  local  govenunents  or  the 
state  instead  wish  to  obtain  a  take 
exception  for  threatened  species  subject 
to  the  section  9  prohibitions,  they  may 
submit  a  Habitat  Conservation  Plan  to 
NMFS  under  section  10  of  the  ESA. 

Comment  15:  NAHB  commented  that 
NMFS  did  not  demonstrate  why  it  is 
necessary  and  advisable  to  require  that 
each  ordinance  be  approved  by  NMFS 
and  placed  in  the  Federal  Register  and 
be  subjected  to  30  days  of  public  notice 


and  comment  in  order  to  obtain 
coverage  for  the  MRCI  take  limitation. 

Response:  In  order  for  NMFS  to 
determine  whether  a  particular 
ordinance  or  plan  may  be  sufficiently 
protective  of  threatened  species,  it  must 
be  submitted  to  NMFS  for  review  and 
consideration.  Prior  to  making  any  such 
determination,  NMFS  believes  that  it  is 
important  to  obtain  public  and/or 
agency  comments  on  both  the  ordinance 
or  plan  and  our  pending  determination. 
For  this  reason,  this  final  rule  calls  for 
publishing  a  notification  in  the  Federal 
Register  aimouncing  the  availability  of 
the  ordinance  or  plan  for  review  and 
comment. 

Comment  16:  NAHB  commented  that 
NMFS  cannot  hold  local  governments 
liable  for  take  under  the  ESA. 

Response:  The  take  limitations  in  the 
rule  are  permissive  and  not  mandatory. 
Any  vicarious  liability  determination 
would  arise  from  application  of  the  take 
prohibitions  to  the  local  government, 
depend  upon  the  specifics  of  the 
regulations  and  the  regulated  activity, 
and  so  would  depend  upon  the 
circumstances  of  each  case. 

Comment  17:  NAHB  asserted  that  the 
proposed  ESA  4(d)  rule  raises  10th 
Amendment  concerns  by  creating  a  state  ■ 
duty  to  administer  the  Federal  law  of 
"take"  against  third  parties. 

Response:  The  take  limitations  in  this 
final  rule  are  permissive,  not  mandatory 
(i.e.,  they  impose  no  requirements  on 
state  and  local  governments).  The  only 
prohibition  in  this  final  rule  is  against 
take  of  the  threatened  species  covered 
by  this  final  rule.  This  final  rule  does 
not  impose  any  affirmative  duty  upon 
the  state  to  administer  the  ESA. 

Viable  Salmon  Population  (VSP) 
Framework 

Comment  18:  One  commenter  said 
that  references  to  "historic  abundance 
levels"  and  "habitat  capacity  of  the 
population"  in  the  discussion  in  the 
proposed  rule  about  how  NMFS  would 
assess  population  status  as  part  of  its 
VSP  framework  are  ambiguous  and 
unclear. 

Response:  Historic  conditions  are 
meant  to  serve  as  one  possible  reference 
point  in  evaluating  population  status 
because  under  historic  conditions 
populations  were  assumed  to  have  been 
viable.  The  time  frame,  therefore,  refers 
to  a  period  in  time  where  the  population 
or  ESU  was  considered  self  sustaining 
and  may  represent  different  time  frames 
for  different  species  or  populations. 
Although  historical  data,  if  it  is 
available,  may  be  a  useful  tool  in  this 
assiessment,  it  does  not  mean  that  NMFS 
will  require  or  assume  that  every 
population  must  be  at  a  historic 
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abundance  level  in  order  to  be  viable. 
Where  historic  data  are  not  available  or 
are  of  uncertain  accuracy,  the 
assessment  of  viable  population  levels 
could  be  based  upon  an  evaluation  of 
the  habitat  capacity  or  carrying  capacity 
of  the  habitat  available  to  a  population. 

TaJce  Limitations  -  General  Comments 

Comment  19:  Several  commenters 
stated  that  each  of  the  take  limitations 
should  have  provisions  for  monitoring 
and  oversight  where  NMFS  is  approving 
plans  or  ordinances  (e.g.,  FMEPs, 
routine  road  maintenance,  water 
diversion  screening,  etc.). 

Response:  NMFS  agrees  that  programs 
that  are  approved  xmder  the  take  limits 
in  this  rule  are  incomplete  if  there  is  no 
mechanism  to  track  their  effectiveness 
and  implementation.  NMFS  believes 
that  this  final  rule  provides  for  a 
sufiicient  level  of  monitoring  and 
oversight  of  activities  that  may  qualify 
for  coverage  under  the  10  take 
limitations.  Several  of  the  take  limits 
(e.g.,  recreational  fishing,  hatchery  and 
genetic  management,  routine  road 
maintenance,  MRQ)  in  this  final  rule 
specifically  require  that  monitoring  be 
incorporated  into  programs  or  plans  in 
order  to  qualify  for  coverage  imder  the 
limitation.  In  addition,  the  final  rule 
indicates  that  NMFS  will  evaluate  on  a 
regular  basis  the  effectiveness  of  all 
programs  that  are  approved  under  the 
take  limits  to  insure  that  they  are 
achieving  the  level  of  protection  that  is 
consistent  with  the  conservation  of  the 
threatened  ESUs  covered  in  the  rule.  If 
a  program  or  plan  does  not  meet  the 
required  objectives,  NMFS  will  work 
with  the  relevant  entity  to  make 
adjustments  to  the  program  accordingly. 
If  the  relevant  entity  chooses  not  to 
adjust  the  program  to  meet  the 
necessary  objectives  for  coverage  under 
the  take  limit,  then  NMFS  will  publish 
notification  in  the  Federal  Register  that 
the  program  is  no  longer  exempt  from 
the  ESA  section  9(a)(1)  take  prohibitions 
because  it  does  not  sufficiently  conserve 
the  threatened  ESUs. 

Comment  20:  One  commenter  was 
concerned  that  activities  &lling  imder 
any  one  of  the  10  take  limitation 
categories  in  the  proposed  rule  were 
automatically  exempt  ftom  the  take 
prohibitions  and  would  not  be 
monitored  by  NMFS. 

Response:  Virtually  all  of  the  take 
limitations  in  this  final  rule  require  that 
entities  seeking  a  limitation  submit  a 
plan  to  NMFS  which  addresses  a  wide 
range  of  detailed  criteria  specified  in  the 
rule.  These  include  habitat  modifying 
activities,  such  as  routine  road 
maintenance,  MRCI  development,  and 
water  diversion  screening.  Only  after 


NMFS  has  reviewed  these  plans  against 
the  specified  criteria  in  the  rule  and 
responded  to  public  comments  on  the 
plans,  will  NMFS  make  a  determination 
as  to  whether  or  not  the  plan  qualifies 
for  coverage  under  a  limit.  As  discussed 
in  the  preceding  response  to  comment, 
NMFS  believes  this  final  rule  requires 
sufficient  monitoring  of  activities 
covered  imder  the  take  limits,  and 
ample  opportunity  for  NMFS  to  provide 
oversight  of  activities  covered  under  the 
take  limits. 

MRCI  Take  Limitation 

Comment  21:  One  commenter 
expressed  concerns  that  the  MRQ  take 
limitation  does  not  explicitly  require 
entities  seeking  coverage  to  address 
cumulative  impacts  or  mitigation  and 
recommended  the  final  rule- include  . 
such  a  requirement. 

Response:  NMFS  recognizes  the 
importance  of  assessing  cumulative 
impacts  for  MRCI  development  and 
other  types  of  activities  covered  by  the 
take  limitations  in  this  final  rule.  For 
some  take  limitations  such  as 
recreational  angling  (i.e.  the  FMEP  take 
limit),  NMFS  has  explicitly 
incorporated  consideration  of 
cumulative  impacts  into  the  rule  where 
it  is  feasible.  For  habitat  modifying 
activities,  however,  this  is  difficidt. 
NMFS  believes,  however,  that 
cumtdative  impacts  are  addressed  at 
least  in  part  for  habitat  modifying 
activities,  such  as  MRCI  development 
and  routine  road  maintenance,  since 
coverage  of  such  an  activity  luider  the 
rule  requires  NMFS  to  find  that  it  is 
contributing  to  the  attainment  of,  or  is 
contributing  to  the  maintenance  of, 
properly  functioning  habitat  conditions 
for  the  threatened  ESUs  covered  in  the 
rule. 

Comment  22:  One  commenter  stated 
that  the  description  of  the  evaluation 
criteria  relating  to  riparian  management 
areas  in  MRCI  plans  should  indicate 
that  such  areas  are  often  larger  than  one 
site-potential  tree  height  and  that  it 
should  also  specify  the  types  of  riparian 
functions  that  should  be  protected  in 
such  plans. 

Response:  NMFS  recognizes  that 
riparian  areas  are  important  to 
threatened  salmonids  and,  therefore, 
provided  guidance  in  this  final  rule  that 
MRCI  plans  shoidd  provide  sufficient 
riparian  management  requirements  or 
measures  within  a  distance  of  one  site- 
potential  tree  height  from  the  stream 
channel.  This  general  guidance  was 
based  on  the  best  available  scientific 
information  which  indicates  that  this 
stream  side  area  is  the  one  in  which 
development  activities  most  affect 
riparian  zone  habitat  functions. 


Although  this  is  a  good  rule  of  thumb, 
NMFS  recognizes,  as  stated  in  the 
guidance  for  riparian  zone  management, 
that  this  distance  can  vary  substantially 
from  location  to  location  and  should  be 
determined  on  a  site-specific  basis 
taking  into  account  the  conditions  of  the 
site  or  area  and  the  type  of  habitat  that 
may  be  affected  by  the  MRCI 
development. 

Comment  23:  One  commenter 
indicated  that  it  was  unclear  whether  a 
plan  must  be  submitted  to  NMFS  when 
an  entity  requests  coverage  under  the 
MRCI  take  limit,  and  that  it  was  also 
imclear  who  is  responsible  for 
approving  such  a  plan  if  warranted. 
-    Response:  NMFS  does  expect 
interested  jurisdictions  to  submit  a  plan 
to  NMFS  which  describes  the  MRCI 
activities  to  be  covered  and  which 
addresses  the  twelve  evaluation  criteria 
contained  in  the  take  limit.  As  indicated 
in  this  final  rule,  the  Southwest 
Regional  Administrator  is  responsible 
for  determining  whether  a  MRCI  plan 
qualifies  for  coverage  imder  this  take 
limit. 

Comment  24:  The  MRCI  limit  is 
subjective,  violates  the  ESA,  and  is 
arbitrary  and  void  for  vagueness. 

Response:  The  MRCI  limitation  was 
intended  to  be  more  broadly  flexible 
than  most  of  the  other  take  limitations 
in  order  to  address  and  provide 
coverage  to  the  wide  variety  of 
circumstances  that  may  arise  imder  this 
category  of  activities.  As  noted 
elsewhere  in  this  final  rule,  tailoring 
activities  to  comply  with  the  take 
limitations  and  submittal  of  any  plan  to 
NMFS  for  consideration  imder  any  of 
the  take  limits,  including  the  MRCI 
limit,  is  strictly  voluntary.  The  MRCI 
limit  has  12  specific  land  use 
considerations  relevant  to  preserving 
fish  habitat  that  NMFS  will  use  to 
evaluate  submitted  land  use  regulations. 
NMFS'  use  of  these  considerations  to 
make  its  consistent  with  conservation 
and  attaining  and  maintaining  properly 
functioning  condition  determinations 
gives  adequate  clarity  and  certainty  to 
this  part  of  this  regulation. 

Comment  25:  One  commenter  felt  that 
NMFS  should  provide  performance 
standards  that  ordinances  should  meet 
and  that  the  twelve  evaluation  criteria 
contained  in  the  MRCI  take  limit  were 
■too  vague. 

Response:  As  discussed  in  this  final 
rule,  Uie  fundamental  performance 
standard  against  which  ordinances  or 
plans  will  be  evaluated  under  this  take 
limit  is  whether  they  contribute  to 
maintaining  and/or  restoring  properly 
functioning  habitat  conditions  that  will 
conserve  the  threatened  ESUs.  Under 
this  limit.  NMFS  will  evaluate 
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ordinances  or  plans  to  determine  if  and 
how  they  affect  conditions  on  the 
landscape  and  the  extent  to  which  they 
are  contributing  to  the  maintenance  of 
or  restoration  of  essential  habitat 
functions.  U  such  plans  would  maintain 
or  contribute  to  restoring  these 
functions,  then  they  may  qualify  under 
the  take  limitation. 

The  12  considerations  contained  in 
this  final  rule  identify  the  specific 
issues  and/or  factors  NMFS  will  use  as 
a  framework  for  evaluating  ordinances 
or  plans.  These  considerations  are  based 
on  current  scientific  understanding  of 
salmonid  biological  requirements.  By 
assessing  these  twelve  considerations, 
NMFS  believes  it  can  evaluate  the 
extent  to  which  an  ordinance  or  plan 
contributes  to  maintaining  or  restoring 
properly  functioning  habitat  conditions 
that  will  conserve  the  threatened  ESUs. 
Depending  on  the  scope  of  the 
ordinance  or  plan,  all  twelve  of  these 
considerations  may  not  be  relevant. 
NMFS  recognizes  this  fact  and  wilj  base 
its  evaluation  on  only  those 
considerations  that  are  relevant. 

Recreational  Fisheries  Take  Limitation 

Comment  26:  One  commenter 
suggested  that  the  final  rule  should 
provide  a  mechanism  allowing  FMEPs 
to  be  "tiered"  off  of  Pacific  Fishery 
Management  Council  (PFMC)  approved 
Fishery  Management  Plans  in  order  to 
avoid  redundancy  and  duplication. 

Response:  The  FMEP  take  limitation 
in  this  final  rule  is  intended  to  provide 
a  more  efficient  mechanism  for  insuring 
that  freshwater  recreational  fisheries 
managed  by  the  State  of  California 
adequately  protect  and  contribute  to  the 
conservation  of  the  threatened  ESUs 
covered  by  the  rule  while  still  providing 
for  angling  opportunities.  Coverage  of 
State  managed  fisheries  in  this  manner 
will  provide  assurance  to  the  State  and 
anglers  that  they  are  in  compliance  with 
the  ESA.  Such  fisheries  are  under  the 
jurisdiction  of  the  State  and  are  not 
-  managed  by  PFMC.  Since  the  PFMC 
manages  marine  fisheries  covered  by 
Federal  Fishery  Management  Plans  it  is 
unclear  how  the  FMEP  process  in  this 
final  rule  can  be  tiered  off  of  the  FMP 
process  that  is  implemented  by  the 
PFMC.  Because  the  two  processes 
manage  two  separate  fisheries,  NMFS 
does  not  believe  that  there  will  be 
unnecessary  duplication  or  redundancy 
in  the  development  of  FMEPs.  To  the 
extent  feasible,  however,  NMFS  will 
encourage  the  State  to  utilize 
information  gathered  as  part  of  the  FMP 
process  in  the  development  of  FMEPs 
that  are  submitted  for  coverage  under 
this  rule. 


Water  Diversion  Screening  Take 
Limitation 

Comment  27:  One  commenter  argued 
that  the  water  diversion  screening  take 
limitation  is  inappropriate  and  does  not 
meet  the  requirements  of  the  ESA. 

Response:  NMFS  believes  strongly 
that  the  water  diversion  screening  take 
limit  is  appropriate,  that  it  provides  for 
the  conservation  of  the  threatened  ESUs 
covered  by  the  rule,  and  that  it  is 
consistent  with  the  ESA.  As  the 
commenter  pointed  out,  NMFS  is  well 
aware  that  the  entrainment  of  juvenile 
salmonids  in  unscreened  or  poorly 
screened  water  diversions  is  a  problem, 
both  in  the  central  valley  and  in  coastal 
watersheds.  The  water  diversion 
screening  limit  in  this  rule  is  intended 
to  provide  an  incentive  for  screening 
unscreened  or  poorly  screened 
diversions.  This  final  rule  and  this  take 
limit  do  not  allow  unregulated  take  of 
listed  salmonids  at  water  diversions  in 
the  central  valley  or  in  coastal 
watersheds.  In  fact,  this  final  rule 
imposes  the  ESA  section  9(a)(1)  take 
prohibitions  on  these  three  threatened 
ESUs  making  it  illegal  to  entrain  these 
fish  into  water  diversions,  and  only 
relieves  diverters  of  the  take 
prohibitions  if  they  qualify  by  meeting 
the  criteria  in  the  water  diversion 
screening  take  limit  or  by  obtaining  take 
authorization  through  the  processes  of 
ESA  section  7  or  10.  NMFS  will  only 
provide  coverage  to  water  diverters 
under  the  water  screening  diversion 
take  limit  if  they  meet  the  criteria 
specified  in  the  rule.  These  criteria  call 
for:  (1)  NMFS  to  certify  that  a  diversion 
is  screened,  maintained,  and  operated  in 
compliance  with  NMFS'  fish  screening 
criteria;  and  (2)  the  owner/operator  of 
the  facility  to  allow  NMFS  to  inspect  the 
facility  to  insure  compliance  with  the 
criteria.  NMFS  believes  these  screening 
criteria  are  fully  protective  of  juvenile 
salmonids  and  presently  uses  them  as 
the  basis  for  evaluating  water  screening 
diversion  projects  under  ESA  sections  7 
and  10  of  the  ESA. 

Comment  28:  One  commenter  was 
concerned  that  this  final  rule  and  this 
take  limitation  in  particular  would 
exempt  all  take  of  these  threatened 
ESUs  at  the  Federal  and  state  water 
pumping  facilities  that  operate  in  the 
central  valley,  provided  they  are 
operated  in  compliance  with  whatever 
screening  criteria  are  in  place. 

Response:  As  discussed  elsewhere,  * 
this  final  rule  will  impose  the  ESA 
section  9(a)(1)  take  prohibitions  on  three 
threatened  ESUs,  including  the  CCV 
spring-run  chinook  ESU.  The  water    . 
diversion  screening  take  limit  is 
primarily  built  into  the  rule  to  provide 


an  incentive  to  smaller,  non-Federal 
water  diverters  to  screen  their 
diversions  with  appropriate  screens.  In 
contrast,  the  Federal  and  state  pumps    - 
and  the  associated  fish  protection 
facilities  are  part  of  the  Federal  and 
state  water  projects  which  are  operated 
in  a  coordinated  fashion  by  the  Bureau 
of  Reclamation  and  the  Department  of 
Water  Resources.  The  combined 
operation  of  the  Federal  and  state  water 
projects,  including  the  Federal  and  state 
pumps  and  the  associated  fish 
protection  facilities,  constitute  a  Federal 
project  activity  which  is  subject  to 
section  7  of  the  ESA.  This  final  rule 
does  not  relieve  Federal  agencies  such 
as  the  Bureau  of  Reclamation  of  their 
obligation  to  consult  under  the*ESA,  nor 
does  it  exempt  the  take  of  these 
threatened  species  by  Federal  agencies. 
For  this  reason,  the  incidental  take  of 
CCV  spring-run  chinook  at  the  Federal 
and  state  pumps  and  the  associated  fish 
protection  facilities  are  authorized 
through  section  7  of  the  ESA,  not  this 
final  ESA  4(d)  rule.  Future 
modifications  of  the  fish  protection 
facilities  in  the  Delta  will  comport  to  the 
extent  appropriate  with  NMFS'  fish 
screening  criteria  and  the  mechanism 
for  any  required  ESA  compliance  will 
be  section  7  of  ESA  through  the  Bureau 
of  Reclamation. 

Comment  29:  One  commenter 
asserted  that  NMFS'  screening  criteria 
are  not  well  supported  or  justified 
scientifically. 

Response:  NMFS  disagrees.  NMFS' 
fish  screening  criteria  are  extensively 
detailed  and  have  undergone  a  high 
degree  of  scientific  scrutiny.  They  are 
based  on  decades  of  operational 
experience  that  have  yielded  some  of 
the  best  screen  designs  for  salmonid 
protection  in  existence.  Several  States, 
including  California,  have  adopted 
NMFS'  screening  criteria  and  use  them 
extensively.  Lastly,  ext(  nsive  biological 
evaluations  have  demonstrated  little  or 
no  injury  to  fish  when  testing  screen 
facilities  constructed  to  NMFS'  criteria. 

Comment  30:  One  commenter 
suggested  that  this  take  limit  should 
also  "grandfather"  in  older  fish  screen 
and  passag.e  facilities  provided  they  met 
the  standards  that  were  in  existence  at 
the  time  they  were  installed. 

Response:  The  intent  of  this  take 
limitation  is  to  allow  a  water  diversion 
to  be  made  as  safe  as  possible  for  the 
threatened  ESUs  covered  by  the  rule. 
Therefore,  we  believe  that  the  best 
available  information  regarding  fish 
screen  criteria  that  are  protective  of 
salmonids  should  be  used  as  the  basis 
for  providing  coverage  to  water 
diversions  under  this  limit.  In  our  view, 
the  1997  criteria  constitute  the  best 
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available  information.  As  new  biological 
information  becomes  available, 
however,  it  may  be  necessary  to  update 
these  criteria  and  all  new  facilities  from 
that  point  forward  would  need  to 
comply  with  any  updated  criteria. 
NMFS  recognizes  that  it  may  not  be 
necessary  to  retrofit  all  existing  screen 
facilities  with  new  featiu^s  every  time 
that  new  information  becomes  available 
and  that  some  older  facilities  may  still 
function  in  a  manner  that  is  protective 
of  threatened  salmonids.  In  such  cases, 
NMFS  may  consider  certification  of 
screen  designs  that  meet  the  criteria  in 
place  at  the  time  of  construction 
providing  there  is  no  evidence  to  show 
that  the  device  is  causing  the  take  of 
listed  saliflonids. 

Habitat  Restoration  Take  Limitation 

Comment  31:  One  commenter  argued 
that  NMFS  should  not  insert  itself  in  the 
process  of  approving  watershed 
conservation  plan  guidelines.  This 
commenter  also  contended  that  NMFS 
does  not  have  the  authority  to  require 
states  or  local  governments  to  consult 
with  the  agency  in  the  development  of 
such  plans. 

Response:  The  goal  of  this  take 
limitation  is  to  provide  a  mechanism  for 
exempting  habitat  restoration  projects 
from  the  ESA  section  9  take  prohibitions 
when  those  projects  have  been 
identified  as  being  necessary  to  restore 
watershed  function  as  a  result  of 
watershed  scale  assessments.  In  order 
for  NMFS  to  provide  this  type  of  blanket 
coverage  for  habitat  restoration  projects 
and  to  avoid  having  to  review  all 
watershed  conservation  plans  and 
habitat  restoration  projects  separately, 
we  believe  it  is  appropriate  for  NMFS  to 
link  this  exemption  to  an  approval  of 
watershed  conservation  plan  guidelines. 
Absent  the  process  described  by  this 
take  limitation,  the  only  means  available 
for  NMFS  to  auth'  rize  take  that  may 
occur  as  a  residt  uf  habitat  restoration 
projects  is  to  review  and  approve  them 
individually  through  ESA  section  7  or 
section  10  processes.  The  process 
described  in  this  take  limit,  if 
implemented  by  the  state,  can  serve  to 
expedite  implementation  of  habitat 
restoration  projects  while  at  the  same 
time  promote  watershed  assessments 
and  the  development  of  watershed 
conservation  plans  on  the  basis  of 
standard  guidance.  As  clearly  stated  in 
the  proposed  and  final  rule,  state  and 
local  entities  are  not  required  to  use  any 
of  the  take  limitations,  including  the 
limitation  for  habitat  restoration.  In 
other  words,  NMFS  is  not  requiring  the 
state  and  local  entities  to  develop 
guidelines  or  watershed  conservation 
plans.  We  have  made  this  option 


available  as  part  of  a  process  for 
facilitating  the  implementation  of 
habitat  restoration  projects  through 
exemption  from  the  section  9  take 
prohibitions.  As  an  alternative  to  using 
this  take  limitation,  state  or  local 
entities  may  choose  to  utilize  the 
section  7  or  section  10  processes  to 
obtain  take  authorization  for  habitat 
restoration  projects  they  plan  to 
implement. 

Take  Guidance 

The  threatened  salmonid  ESUs 
addressed  in  this  final  rule  are  in  danger 
of  becoming  extinct  throughout  all  or  a 
significant  portion  of  their  range  in  the 
foreseeable  future.  Abundance  of  these 
ESUs  has  been  reduced  by  over-fishing, 
past  and  ongoing  freshwater  and 
estuarine  habitat  destruction, 
hydropower  development,  hatchery 
practices,  and  other  causes.  NMFS  has 
concluded,  therefore,  that  it  is  necessary 
and  advisable  to  apply  the  ESA  section 
9(a)(1)  prohibitions  to  these  ESUS  to  aid  . 
in  their  conservation.  ESA  section 
9(a)(1)  prohibitions  make  it  illegal  for 
any  person  subject  to  the  United  States' 
jurisdiction  to  "take"  these  species 
without  written  authorization.  "Take"  is 
defined  to  occur  when  a  person  engages 
in  activities  that  harass,  harm,  pursue, 
hunt,  shoot,  wound,  kill,  trap,  capture, 
or  collect  a  species  or  attempt  to  do  any 
of  these.  Impacts  on  a  protected  species' 
habitat  may  harm  members  of  that 
species  and,  therefore,  constitute  a 
"take"  under  the  ESA.  Such  acts  may 
include  significant  habitat  modification 
or  degradation  that  actually  kills  or 
injures  listed  fish  by  significantly 
impairing  essential  behavioral  patterns 
including  breeding,  spawning,  rearing, 
mi^ating,  feeding  or  sheltering  (64  FR 
60727,  November  8,  1999). 

On  July  1,  1994  (59  FR  34272),  NMFS 
and  the  FWS  published  a  policy 
committing  both  agencies  to  identify,  to 
the  extent  possible,  those  activities  that 
would  or  would  not  violate  section  9  of 
the  ESA.  The  intent  of  this  policy  is  to 
increase  public  awareness  about  ESA 
compliance  and  focus  public  attention 
on  those  actions  needed  to  protect  listed 
species. 

Based  on  the  best  available 
information,  NMFS  believes  the 
categories  of  activities  that  follow  are 
those  activities  which  as  a  general  rule 
may  be  most  likely  to  result  in  injury  or 
harm  to  listed  salmonids.  It  is  important 
to  emphasize,  however,  that  whether 
injury  or  harm  results  frt>m  a  particiUar 
activity  is  entirely  dependent  upon  the 
facts  and  circumstances  of  each 
individual  case.  The  mere  fact  that  an 
activity  may  fall  within  one  of  these 
categories  does  not  mean  that  the 


specific  activity  is  causing  harm  or 
injury.  These  categories  of  activity, 
however,  are  ones  that  may  be  most 
likely  to  cause  harm  and,  thus,  violate 
the  ESA  section  9(a)(1)  take  prohibitions 
in  this  final  rule.  The  activities  listed 
below  in  A  thru  J  are  as  cited  in  NMFS' 
harm  rule  (64  FR  60727,  November  8, 
1999). 

A.  Constructing  or  maintaining 
barriers  that  eliminate  or  impede  a 
listed  species'  access  to  habitat  or  ability 
to  migrate. 

B.  Discharging  pollutants,  such  as  oil, 
toxic  chemicals,  radioactivity, 
carcinogens,  mutagens,  teratogens  or 
organic  nutrient-laden  water  including 
sewage  water  into  a  listed  species' 
habitat. 

C.  Removing,  poisoning,  or 
contaminating  plants,  fish,  wildlife,  or 
other  biota  required  by  the  listed  species 
for  feeding,  sheltering,  or  other  essential 
behavioral  patterns. 

D.  Removing  or  altering  rocks,  soil, 
gravel,  vegetation  or  other  physical 
structures  that  are  essential  to  the 
integrity  and  function  of  a  listed 
species'  habitat. 

E.  Removing  water  or  otherwise 
altering  stream  flow  when  it 
significantly  impairs  spawning, 
migration,  feeding  or  other  essential 
behavioral  patterns. 

F.  Releasing  non-indigenous  or 
artificially  propagated  species  into  a 
listed  species'  habitat  or  where  they 
may  access  the  habitat  of  listed  species. 

G.  Constructing  or  operating  dams  or 
water  diversion  structures  with 
inadequate  fish  screens  or  fish  passage 
facilities  in  a  listed  species'  habitat. 

H.  Constructing,  maintaining,  or  using 
inadequate  bridges,  roads,  or  trails  on 
stream  banks  or  unstable  hill  slopes 
adjacent  to  or  above  a  listed  species' 
habitat. 

I.  Conducting  timber  harvest,  grazing, 
mining,  earth-moving,  or  other 
operations  which  result  in  substantially 
increased  sediment  input  into  streams. 

J.  Conducting  land-use  activities  in 
riparian  areas  and  areas  susceptible  to 
mass  wasting  and  svuiace  erosion, 
which  may  disturb  soil  and  increase 
sediment  delivered  to  streams,  such  as 
logging,  grazing,  farming,  and  road 
construction. 

K.  Illegal  fishing.  Harvest  in  violation 
of  fishing  regulations. 

L.  Various  streambed  disturbances 
may  trample  eggs  or  trap  adidt  fish 
preparing  to  spawn.  The  disturbance 
coidd  be  mechanical  disruption  caused 
by  constructing  push-up  dams, 
removing  gravel,  mining,  or  other  work 
in  a  stream  channel.  It  may  also  take  the 
form  of  egg  trampling  or  smothering  by 
livestock  in  the  streambed  or  by 
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vehicles  or  equipment  being  driven 
across  or  doMrn  the 'streambed  (as  well 
as  any  similar  physical  disruptions). 

M.  Interstate  and  foreign  commerce 
dealing  in  listed  salmonids  and 
importing  or  exporting  listed  salmonids 
may  harm  the  fish  unless  it  can  be 
shown  through  an  ESA  permit  that  they 
were  harvested  in  a  maimer  that 
complies  with  ESA  requiremepts. 

N.  Altering  lands  or  waters  in  a 
maimer  that  promotes  unusual 
concentrations  of  predators. 

O.  Shoreline  and  riparian 
disturbances  (whether  in  the  riverine, 
estuarine,  marine,  or  floodplain 
environment)  that  may  retard  or  prevent 
the  development  of  certain  habitat 
characteristics  upon  which  the  fish 
depend  (e.g.,  removing  riparian  trees 
reduces  vital  shade  and  cover, 
floodplain  gravel  mining,  development, 
and  armoring  shorelines  reduces  the 
input  of  critical  spawning  substrates, 
and  bulkhead  construction  can 
eliminate  shallow  water  rearing  areas). 

P.  Filling  or  isolating  side  channels, 
ponds,  and  intermittent  waters  (e.g., 
installing  tide  gates  and  impassable 
culverts)  can  destroy  habitats  the  fish 
depend  upon  for  refiige  areas  during 
high  flows. 

The  list  provides  examples  of  the 
types  of  activities  that  could  have  a  high 
risk  of  causing  take,  but  it  is  by  no 
means  exhaustive.  It  is  intended  to  help 
people  avoid  activities  that  may  violate 
the  ESA  and  to  encourage  efforts  to 
protect  and  conserve  the  threatened 
ESUs  covered  in  this  final  rule.  A 
determination  as  to  whether  take  has 
actually  occurred  depends  on  the 
circumstances  of  a  particular  case. 

Many  activities  that  may  kill  or  injure 
salmonids,  such  as  fill  and  removal 
authorities.  National  Pollutant 
Discharge  Elimination  System  or  other 
water  quality  permitting,  and  pesticide 
use  are  regulated  by  state  and/or  Federal 
processes.  For  those  types  of  activities, 
NMFS  would  not  concentrate 
enforcement  efforts  on  those  who 
operate  in  conformity  with  current 
permits.  Rather,  if  the  regulatory 
program  does  not  provide  adequate 
salmonid  protection,  NMFS  intends  to 
work  with  the  responsible  agency  to 
make  necessary  changes  in  the  program. 

For  instance,  concentrations  of 
pesticides  may  affect  salmonid  behavior 
and  reproductive  success.  Current  EPA 
label  requirements  were  developed  in 
the  absence  of  information  about  the 
impacts  of  such  pesticides  on  aquatic 
species  such  as  salmonids.  Where  new 
information  indicates  that  pesticide 
label  requirements  are  not  adequately 
protective  of  salmonids,  NMFS  will 
work  with  EPA  through  the  ESA  section 


7  consultation  process  to  develop  more 
protective  use  restrictions  and,  thereby, 
provide  the  best  possible  guidance  to  all 
users.  Similarly,  where  water  quality 
standards  or  state  authorizations  lead  to 
pollution  loads  that  may  cause  take, 
NMFS  intends  to  work  with  the  state 
water  quality  agencies  and  EPA  to  bring 
those  standards  or  permitting  programs 
to  a  point  that  does  protect  salmonids. 

Persons  or  entities  concluding  that 
their  activity  is  likely  to  injure  or  kill 
protected  fish  are  encouraged  to 
immediately  adjust  that  activity  to  avoid 
take  (or  adequately  limit  any  impacts  on 
the  species)  and  seek  NMFS' 
authorization  for  incidental  take  under: 
(a)  an  ESA  section  10  incidental  take 
permit;  (b)  an  ESA  section  7 
consultation;  or  (c)  one  of  the  limits  (if 
available)  on  the  take  prohibitions 
provided  in  this  final  rule.  The  public 
is  encouraged  to  contact  NMFS  (see  FOR 
FURTHER  INFORMATION  CONTACT)  for 
assistance  in  determining  whether  - 
circumstances  at  a  particular  location 
(involving  these  activities  or  any  others] 
would  constitute  a  violation  of  this  final 
rule. 

Impacts  on  listed  salmonids  resulting 
from  actions  in  compliance  with  a 
permit  issued  by  NMFS  pursuant  to 
section  10  of  the  ESA  would  not 
constitute  a  violation  of  this  final  nde. 
Section  10  permits  may  be  issued  for 
research  activities,  enhancement  of  a  , 
species'  survival,  or  to  authorize 
incidental  take  occurring  in  the  course 
of  an  otherwise  lawful  activity.  NMFS 
consults  on  a  broad  range  of  activities 
conducted,  funded,  or  authorized  by 
Federal  agencies.  These  include 
fisheries  harvest,  hatchery  operations, 
silviculture  activities,  grazing,  mining, 
road  construction,  dam  construction 
and  operation,  discharge  of  fill  material, 
and  sfream  channelization  and 
diversion.  Federally  funded  or  approved 
activities  that  affect  listed  salmonids 
and  for  which  ESA  section  7 
consultations  have  been  completed  will 
not  constitute  violations  of  this  final 
rule  provided  the  activities  are 
conducted  in  accord  with  all  reasonable 
and  prudent  measures  and  terms  and 
conditions  contained  in  any  biological 
opinion  and  incidental  take  statement 
issued  by  NMFS. 

References 

A  list  of  references  cited  in  this  final 
rule  is  available  upon  request  (see 
ADDRESSES). 

Qassification 

Regulatory  Flexibility  Act 

In  accordance  with  the  requirements 
of  the  Regulatory  Flexibility  Act  (RFA) 


(5  U.S.C.  601-612),  therefore.  NMFS 
prepared  an  IRFA  which  was  made 
available  through  the  proposed  ESA  4(d) 
rule  for  public  comment.  Although  no 
comments  were  received  on  the  IRFA 
during  the  public  comment  period, 
NMFS  has  made  some  revisions  to  the 
Final  Regulatory  Flexibility  Analysis 
(FRFA)  by  defining  further  geographic 
subareas  to  insure  its  consistency  with 
the  Final  Regulatory  Impact  Review 
(RIR).  The  FRFA  is  available  upon 
request  (see  ADDRESSES)  and  a  summary 
follows. 

This  ESA  4(d)  rule  has  no  specific 
requirements  for  regidatory  compliance. 
Instead,  the  rule  sets  an  enforceable 
performance  standard  in  the  form  oj^the 
section  9(a)(1)  take  prohibitions  (i.e.,  do 
not  "take"  the  threatened  ESUs)  that 
applies  to  all  entities  and  individuals 
unless  an  activity  is  within  a  carefully 
circumscribed  set  of  activities  for  which 
NMFS  will  not  impose  the  take 
prohibitions.  Hence,  the  universe  of 
entities  reasonably  expected  to  be 
directly  or  indirectly  impacted  by  the 
prohibition  is  potentially  broad. 

The  entities  potentially  affected  by 
imposition  of  the  ESA  section  9  take 
prohibitions  occur  over  a  large 
geographic  area  which  includes  the 
Sacramento  River  basin  in  California's 
central  valley,  as  well  as  coastal 
watersheds  ranging  fit>m  the  Russian 
River  to  Redwood  Creek.  Activities 
potentially  affecting  salmon  and 
steelhead  ESUs  covered  by  the  proposed 
rule  are  those  associated  with 
agriculture,  fishing,  hatcheries,  mining, 
heavy  construction,  highway  and  street 
construction,  logging,  wood  and  paper 
mills,  electric  services,  water 
transportation,  and  other  industries.  As 
many  of  these  activities  involve  local, 
state,  and  Federal  oversight,  including 
permitting,  governmental  activities  from 
the  smallest  towns  or  planning  imits  to 
the  largest  cities  may  potentially  be 
impacted.  The  activities  of  some 
nonprofit  organizations  may  also  be 
affected  by  these  regulations. 

NMFS  examined  the  potential  impact 
of  the  ESA  4(d)  rule  on  a  sector-by- 
sector  basis.  Unavailable  or  inadequate 
data  leaves  a  high  degree  of  uncertainty 
surrounding  both  the  numbers  of 
entities  likely  to  be  affected,  and  the 
characteristics  of  any  impacts  on 
particular  entities.  The  problem  is 
complicated  by  differences  among 
entities  even  in  the  same  sector  as  to  the 
nature  and  size  of  their  current 
operations,  contiguity  to  waterways, 
individual  strategies  for  dealing  with 
the  take  prohibitions,  etc.  Finally,  most 
of  the  activities  that  would  be  subject  to 
the  take  prohibitions  in  the  rule  are 
already  subject  to  the  take  prohibitions 
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imposed  by  existing  ESA  4(d)  rules  that 
protect  other  salmonid  ESUs  utilizing 
the  same  habitat.  Thus,  determining  the 
incremental  cost  of  this  rule  requires 
information  concerning  regulated 
entities'  response  to  pre-existing  ESA 
4(d)  rules,  some  of  which  have  been  in 
effect  for  only  a  little  over  a  year. 

In  the  absence  of  4(d)  rules,  entities 
coidd  comply  with  the  ESA  through 
section  10  research,  enhancement,  and 
incidental  take  permits  with  private 
entities,  or  through  ESA  section  7 
consultation  with  Federal  agencies. 
Since  implementation  of  the  July  2000 
4(d)  rule  NMFS  has  received  plans  from 
various  entities  in  Oregon,  Washington, 
Idahgi  and  California  for  approval  under 
the  limits  to  the  take  prohibitions.  States 


can  now  send  a  list  of  research  activities 
they  expect  to  authorize  for  the 
following  year  instead  of  sending 
individual  ESA  section  10  applications. 
During  promulgation  of  the  July  2000 
rule  NMFS  did  not  have  a  complete 
understanding  of  the  economic  impacts 
entities  would  incur  as  a  result  of 
imposition  of  the  take  prohibitions.  To 
gain  some  insight  as  to  how  entities  may 
have  changed  their  activities  in 
response  to  implementation  of  the  take 
prohibitions,  we  have  summarized  the 
numbers  of  plans  submitted  and  their 
status  under  the  July  4(d)  rule  in  the 
following  table.  While  portions  of  these 
plans  were  developed  independently  of 
the  July  4(d)  rule,  they  may  have  been 
modified  in  order  to  qualify  for  the  take 


limits  of  the  rule,  as  opposed  to 
undergoing  ESA  section  7  or  10 
procedures.  Authorization  under  the 
rescue/salvage  limit.  City  of  Portland, 
Oregon  Parks  and  Recreation 
Department's  Pest  Management  Program 
and  Washington's  Forest  Practices 
became  effective  September  8,  2000,  and 
January  8,  2001,  for  the  steelhead  and      , 
salmon  ESUs  respectively,  and  are  not 
listed  in  the  table.  Oregon  Department 
of  Transportation's  (ODOT's)  Routine 
Road  Maintenance  program  also  became 
effective  with  the  effective  dates,  but 
other  entities  can  qualify  for  ESA 
coverage  under  this  limit  if  they  use 
ODOT's  program  or  an  equivalent 
progt-am. 


1     " 

Number 
of  Plans 

Re- 
ceived 
to  Date 

Number 

Number 

of  Plans 

of  Plans 

Numl)er  of  Plans  Ex- 

Limit 

Pending 

Ap- 

pected in  Next  Year 

Approval 

proved 

Research 

3 

0 

3 

4  yearly  (Oregon 

Washington  Idaho, 

California) 

Fishery  Management  Plans      ' 

13 

12 

1 

33 

Hatchery  Genetic  Management  Plans 

9 

9 

0 

61 

Joint  State/Tribal  Plans            i 

2 

0 

2 

12 

Habitat  Restoration  Activities   | 

0 

0 

0 

4 

Diversion  Screening 

20 

2 

0 

100 

Oregon  Department  of  Transportation's  (ODOTs)  Routine  Road  Maintenance  or 

Equivalertt  Plan 

0 

0 

0 

7-10 

Municipal,  Residential,  Comme 
Entities  that  are  now  sub 

rcial.  and  Industrial  Plans 

0 

0 

0 

10 

iect  to  the          subject  to  limitations  on  the  take 

California  coastal  chinook  ESUs  not 

July  4(d)  rule  fall  into  4  categories:  (1) 
Those  entities  who  have  sought  or  are 
actively  seeking  ESA  compliance  via  the 
July  4(d)  rule  limits;  (2)  those  who  are 
not  sure  if  their  activities  will  harm 
salmonids,  but  are  seeking  guidance 
from  NMFS;  (3)  those  who  are  actively 
seeking  ESA  compliance  via  the  section 
10  or  section  7  process;  and  (4)  those 
entities  that  are  taking  salmon  but  are 
not  seeking  ESA  compliance. 

Examination  of  the  geographical 
aspects  of  overlapping  ESUs,  and 
consideration  of  differences  in  the 
distribution  of  the  different  ESUs  within 
river  systems  revealed  five  subareas 
composing  the  geographic  extent  of  the 
four  ESUs  combined.  Subarea  1  consists 
of  that  area  where  this  rule's  take 
prohibition  for  Central  Valley  spring 
chinook  would  be  superimposed  on 
existing  take  prohibitions  for  threatened 
Central  Valley  steelhead  and 
endangffled  winter-run  chinook  salmon. 
In  this  region  only  a  small  variety  of 
activities,  involving  delibetate  take  of 
spring-run  chinook  is  expected  to  be 
affected. 

Subarea  2  consists  of  that  area  where 
Central  California  coast  coho  will  be 


prohibition  not  presently  allowed  by  the 
existing  ESA  4(d)  rule  for  that 
threatened  ESU  and  no  new  take 
prohibition  is  being  added.  The  impact 
of  this  rule  in  this  subarea  is  the 
increased  flexibility  allowed  by  the  10 
take  prohibition  limits. 

Subarea  3  consists  of  that  area  where 
this  rule  superimposes  the  take 
prohibitions  for  Noithem  California 
steelhead  and  California  coastal  chinook 
on  the  existing  take  prohibition  for 
Central  California  coast  coho.  Deliberate 
take  of  the  steelhead  and  chinook  will 
be  newly  affected  in  this  subarea  and 
the  take  limits  will  be  introduced  for 
coho,  making  them  congruent  with  the 
take  limits  for  steelhead  and  chinook  in 
that  area. 

Subarea  4  consists  of  the  area  where 
this  rule  superimposes  the  take 
prohibition  for  steelhead  and  chinook 
on  the  existing  take  prohibition  for  the 
Southern  Oregon/Northern  California 
coho  ESU.  Deliberate  take  of  steelhead 
and  chinook  will  be  newly  regulated  in 
this  area,  but  no  change  will  be  made  for 
the  take  limits  applicable  to  coho. 

Subarea  5  consists  of  those  portions  of 
the  Northern  California  steelhead  and 


utilized  by  either  coho  ESU.  Because 
steelhead  (and  chinook  to  a  lesser   . 
extent)  are  much  more  widely 
distributed  within  the  ESU  boundaries 
than  coho,  there  are  substantial  areas 
■where  steelhead  and/or  chinook  will  be 
protected  which  are  not  utilized  by 
coho.  Modifications  to  habitat  which 
have  no  risk  of  taking  coho  may  risk 
taking  steelhead  and  chinook  in  such 
areas. 

Although  there  may  be  some  limited 
impact  in  all  of  these  subareas  the  only 
substantial  economic  impacts  on 
individual  small  entities  from  this  rule, 
therefore,  are  expected  to  occur  in  the 
non-federal  portions  of  subarea  5,  which 
lie  almost  entirely  in  low  population 
density  areas  of  Hiunboldt,  Mendocino, 
and  Sonoma  counties.  These  three 
counties  had  a  combined  1998 
population  of  about  640,000  with 
personal  income  of  about  $18  billion. 
However,  most  of  the  people  and 
income  are  contributed  by  urban  centers 
in  Sonoma  and  Humboldt  counties 
which  are  not  contained  in  subarea  5. 
No  population  estimate  is  available  for 
subarea  5,  but  it  is  believed  to  be  less 
than  15,000.  Small  entities  in  this 
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subarea  likely  to  be  directly  affected  by 
this  rule  include  private  timber 
harvesters,  cattle  ranches,  a  small 
number  of  farms  and  vineyards,  and 
possibly  small  businesses  engaged  in 
road  and  culvert  construction.  The 
number  of  such  entities  is  not  known, 
but  is  a  small  subset  of  the  same  classes 
of  entities  found  in  the  three  counties 
containing  subarea  5. 

This  final  rule  applies  the  take 
prohibitions  enumerated  in  ESA  section 
9(a)(1),  and  also  limits  application  of  the 
take  prohibitions  to  certain  specified 
categories  of  activities  that  contribute  to 
conserving  these  ESUs  or  are  governed 
by  a  program  that  adequately  limits 
impacts  on  these  ESUs.  There  are  no 
record  keeping  or  reporting 
requirements  associated  with 
imposition  of  the  take  prohibition; 
therefore,  it  is  not  possible  to  simplify 
or  tailor  record  keeping  or  reporting  to 
be  less  burdensome  for  small  entities. 
However,  some  programs  for  which 
NMFS  may  in  the  future  find  it  is 
lumecessary  to  prohibit  take  because 
they  fall  under  one  of  the  take 
limitations  in  this  final  rule  would 
involve  recordkeeping  and/or  reporting 
to  support  that  continuing 
determination.  NMFS  has  attempted  to 
minimize  any  burden  associated  with 
these  programs. 

The  puolic  reporting  burden  per 
response  for  this  collection  of 
information  is  estimated  to  average  5 
hours  for  a  submission  on  screening  of 
a  water  diversion  or  for  a  report  on 
salmonids  assisted,  disposed  of,  or 
salvaged;  20  hours  to  prepare  a  road 
maintenance  agreement;  30  hours  for  an 
MRCI  ordinance  development  package; 
and  10  hours  for  an  MRCI  development 
annual  report. 

This  rule  also  contains  a  coUection-of- 
information  requirement  associated 
with  habitat  restoration  activities 
conducted  under  watershed 
conservation  plans  that  has  received 
PRA  approval  from  0MB  under  control 
nimiber  0648-0230.  The  public  reporting 
burden  for  the  approval  of  watershed 
conservation  plans  is  estimated  to 
average  10  hours. 

These  estimates  include  any  time 
required  for  reviewing  instruction, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
.   needed,  and  completing  and  reviewing 
the  collection-of-information. 

In  formulating  this  final  rule,  NMFS 
considered  several  alternative 
approaches  which  are  described  in  the 
IRFA.  These  included:  (1)  Enacting  a 
"global"  ESA  4(d)  protective  regidation 
for  threatened  species  through  which 
NMFS  would  automatically  apply  the 
section  9  take  prohibitions  to  all 


threatened  species  at  the  time  of  listing; 
(2)  enacting  ESA  4(d)  protective 
regulations  that  include  the  take 
prohibitions,  but  contain  no  take  limits, 
or  only  a  few  limits,  on  the  application 
of  the  take  prohibitions  for  relatively 
imcontroversial  activities  such  as  fish 
rescue/salvage;  (3)  enacting  ESA  4(d) 
regulations  which  include  the  take 
prohibitions  in  combination  with 
detailed  prescriptive  requirements 
applicable  to  one  or  more  sectors  of 
activity;  (4)  enacting  ESA  4(d)  protective 
regulations  similar  to  the  existhig 
interim  4(d)  protective  regulations  for 
Southern  Chregon/Northem  California 
coast  coho  salmon  which  includes  foin 
additional  limitations  on  the  extension 
of  the  take  prohibitions,  for  harvest 
plans,  hatchery  plans,  scientific 
research,  and  habitat  restoration 
projects,  when  in  conformance  with 
specified  criteria;  (5)  enacting  ESA  4(d) 
regulations  similar  to  the  interim  rule 
for  Southern  Oregon/Northern 
California  coast  coho,  but  with 
recognition  of  more  programs  and 
circumstances  in  which  application  of 
take  prohibitions  is  neither  necessary  or 
advisable,  and  (6)  enacting  no  ESA  4(d) 
protective  regidations  for  the  threatened 
salmonid  ESUs.  This  last  approach 
would  leave  the  threatened  ESUs 
without  any  protection  other  than 
provided  by  ESA  section  7  consultations 
for  actions  with  some  Federal  nexus. 

The  approach  taken  in  this  final  rule 
is  alternative  5  which  would  impose  the 
ESA  section  9  take  prohibition  and  also 
create  10  limits  to  the  take  prohibitions 
for  specific  circumstances  or  categories 
of  activity  (see  discussion  of  take 
limitations  in  the  proposed  rule).  This 
approach  is  fondamentally  the  same  as 
that  taken  in  NMFS's  July  2000  ESA 
4(d)  rule  for  14  threatened  salmonids 
(65  FR  42422).  For  several  of  these 
activity  categories  (i.e.,  recreational 
harvest,  artificial  propagation,  habitat 
restoration,  road  maintenance,  and 
municipal,  residential,  commercial  and 
industrial  development)  the  regulation 
is  structured  so  that  it  allows  plans  or 
programs  developed  after  promulgation 
of  this  final  rule  to  be  submitted  to 
NMFS  for  review  and  approval  under 
criteria  described  in  the  rule. 

All  of  the  other  alternatives  which 
provide  take  prohibitions  for  the 
threatened  ESUs  may  result  in 
uimecessary  impacts  on  economic 
activity  of  small  entities,  given  NMFS' 
judgment  that  more  limited  protections 
would  suffice  to  conserve  the  species. 
NMFS  believes  this  final  rule  provides 
the  greatest  latitude  for  individual 
entities  and  regulatory  agencies  to  tailor 
activities  and  programs  to  fit  individual 
circumstances  while  avoiding  or 


minimizing  take  of  threatened 
salmonids.  At  present,  NMFS  concludes 
that  there  are  no  legally  viable 
alternative  rules  that  would  have  less 
impact  on  small  entities  and  still  fulfill 
the  agency's  obligations  to  protect  these 
threatened  salmonid  ESUs. 

Executive  Order  (E.O.)  1 2866 

Pursuant  to  E.O.  12866  (58  FR  51735, 
October  4, 1993),  NMFS  has  prepared  a 
Regulatory  Impact  Review  (RIR)  which 
considers  costs  and  benefits  of  the 
regulatory  alternatives  that  were 
considered  in  developing  this  ESA  4(d) 
rule,  including  the  alternative  of  not 
promulgating  a  protective  rule.  Copies 
of  the  RIR  are  available  upon  request 
(see  ADDRESSES). 

Costs  and  benefits  of  this  final  rule 
and  other  alternative  rule  making 
approaches  include  both  quantifiable 
measures  (to  the  fullest  extent  that  these 
can  be  usefully  estimated)  and 
qualitative  measines  of  costs  and 
benefits  where  estimates  cannot  be 
meaningfully  made  for  impacts  that  are 
essential  to  consider.  The  benefit 
provided  by  this  rule,  as  well  as  each  of 
the  other  alternatives  NMFS  considered 
that  afford  sufficient  protection  for  the 
threatened  ESUs,  is  its  contribution  to 
the  recovery  of  the  threatened  ESUs.  No 
monetized  measure  of  the  benefit  of 
recovery  is  available. 

The  RIR  finds  that  in  Area  1 .  Area  3, 
and  Area  4  the  only  activities  likely  to 
be  affected  by  this  final  rule  afe  those 
involving  deliberate  direct  take  of  listed 
species,  especially  angling,  hatchery 
operation,  and  research.  The  costs  of 
these  activities,  either  to  the  state  or 
private  parties,  are  estimated  to  increase 
over  the  baseline  due  to  increased 
permitting,  NEPA  docvunentation,  and 
monitoring  requirements.  Activities  in 
Area  2,  where  coho  already  have  a  take 
prohibition  in  place,  will  become  less 
costly  due  to  reduced  permitting  and 
NEPA  requirements.  In  Area  5,  timber 
harvest,  grazing,  stream  diversions, 
summer  dams,  road  construction  and 
maintenance,  and  construction  of  new 
or  improved  culverts  will  come  under 
increased  regulation.  Incremental  costs 
associated  with  summer  dams,  roads, 
and  culverts  are  significant  but  could 
not  be  quantified  at  this  time.  Aggregate 
quantified  incremental  first-year  costs 
for  the  proposed  rule  are  estimated  to  be 
between  $11.8  million  and  $17.7 
million,  while  annual  costs  thereafter 
are  estimated  to  be  from  $4.6  million  to 
$9.1  million.  The  same  costs  estimated 
for  a  blanket  take  prohibition  with  no 
limits  are  estimated  at  $18.9  million  to 
$21.6  million  and  $6.2  million  to  $10.7 
million,  respectively. 
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The  RIR  concludes  that  the  proposed 
rule  would  substantially  improve 
conditions  favorable  to  recovery  of  the 
threatened  ESUs  compared  to  taking  no 
action,  that  the  only  aJtemative  which 
could  achieve  quicker  results  (detailed 
prescriptive  requirements)  is  too  costly 
and  intrusive,  and  that  the  proposed 
rule  is  the  least  costly  rule  among  the 
alternatives  which  are  sufficiently 
protective  of  threatened  salmon  and 
steelhead  ESUs. 

Because  this  final  rule  will  eliminate 
application  of  the  section  9  take 
prohibition  to  those  State  or  local 
programs  or  activities  that  fall  within 
defined  take  limitation  criteria 
protective  of  salmonids,  those  programs 
will  encoiuage  participation  and 
contribute  to  the  conservation  of  the 
threatened  ESUs  covered  by  the  rule; 
NMFS'  involvement  will  be  more 
collaborative  and  less  often  require 
enforcement  actions.  This  approach  has 
the  greatest  probability  that  compliance 
burdens  will  be  equally  shared,  that 
economic  incentives  will  be  employed 
in  appropriate  cases,  and  that  practical 
standards  adapted  to  the  particular 
characteristics  of  the  state  or  region  will 
aid  citizens  in  reducing  the  risks  of  take 
in  an  efficient  way.  For  these  reasons,  it 
is  likely  that  this  final  rule  will 
minimize  the  cost  to  the  public  of 
avoiding  or  minimizing  take  over  the 
long  term  in  comparison  with  the  other 
alternatives  that  were  considered. 

Executive  Order  131 75-Consultation 
and  Coordination  with  Indian  Tribal 
Govenunents 

E.0. 13175  requires  that  if  NMFS 
issues  a  regulation  that  significantly  or 
uniquely  affects  the  communities  of 
Indian  tribal  governments  and  imposes 
substantial  direct  compliance  costs  on 
those  communities,  NMFS  must  consult 
with  those  governments  or  the  Federal 
government  must  provide  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal 
governments.  This  final  rule  does  not 
impose  substantial  direct  compliance 
costs  on  the  comm\mities  of  Indian 
tribal  govenunents.  Accordingly,  the 
reqiurements  of  section  3(b)  of  E.O. 
13175  do  not  apply  to  this  final  rule. 

Nonetheless,  NMFS  took  steps  to 
inform  potentially  affected  trilral 
governments,  to  provide  information  to 
tribes  on  the  content  and  scope  of  the 
rule  and  its  relationship  to  the  Tribal 
ESA  4(d)  rule  (65  FR  42481,  July  10, 
2000),  and  to  solicit  tribal  input  on  the 
rule.  NMFS  did  not  receive  any  formal 
comments  from  Indian  tribes,  but 
remains  prepared  to  meet  with 
interested  tribes  to  discuss  the  rule  and 
its  relationship  to  their  activities.  As  a 


resuh  of  the  July  2000  Tribal  ESA  4(d) 
rule,  NMFS  has  already  established 
efforts  to  coordinate  with  many  of  the 
tribes  that  are  located  within  the  range 
of  ESUs  affected  by  this  rule. 

Executive  Order  13132  -  Federalism 

E.O.  13132  requires  agencies  to  take 
into  accoimt  any  federalism  impacts  of 
regulations  under  development.  It 
includes  specific  consultation  directives 
for  situations  where  a  regulation  will 
preempt  state  law,  or  impose  substantial 
direct  compliance  costs  on  state  and 
local  governments  (unless  required  by 
statute).  Neither  of  those  circumstances 
is  applicable  to  this  final  rule.  In  fact, 
this  final  rule  provides  a  mechanism  by 
which  NMFS  may  defer  to  state  and 
local  government  programs,  where  they 
provide  necessary  protections  for 
threatened  salmonids. 

NMFS'  July  2000  ESA  4(d)  rule  for  14 
threatened  salmonids  (65  FR  42422), 
including  three  steelhead  ESUs  in 
California,  was  the  first  instance  in 
California  where  the  agency  defined 
some  reasonably  broad  categories  of 
activities,  both  public  and  private,  for 
which  take  prohibitions  were  not 
considered  necessary  and  advisable 
when  specified  criteria  were  met.  Since 
that  rule  was  promulgated,  NMFS  has 
engaged  in  discussions  with  various 
State  and  local  agencies  and  other 
organizations  in  California  wishing  to 
pursue  development  of  programs  that 
would  qualify  under  the  various  take 
limits  contained  in  that  final  rule.  In 
addition,  NMFS  has  sought  working 
relationships  with  other  governmental 
and  non-govemmental  organizations, 
and  endeavored  to  promote  use  of  the 
ESA  4(d)  rule.  Because  the  threatened 
ESUs  addressed  in  this  rule  overlap 
substantially  with  the  ESUs  addressed 
in  the  July  2000  ESA  4(d)  rule  (65  FR 
42422),  working  relationships  have 
already  been  established  with  many 
agencies  and  organizations  that  may  be 
affected  by  this  rule; 

In  addition  to  these  efforts,  NMFS 
staff  have  given  presentations  to 
interagency  forums,  community  groups, 
and  others,  and  served  on  a  number  of 
interagency  advisory  groups  or  task 
forces  considering  conservation 
measures.  Many  cities,  counties  and 
other  local  governments  have  sought 
guidance  and  consideration  of  their 
planning  efforts  from  NMFS,  and  staff 
have  met  with  them  whenever  possible. 
Lastly,  NMFS  staff  have  continued 
coordination  with  the  state  aimed  at 
developing  recreational  fisheries  and 
artificial  propagation  management  plans 
and  other  programs  that  will  be 
protective  of  threatened  salmonids  and 
ultimately  may  be  recognized  within  the 


July  2000  ESA  4(d)  rule  or  this  final 
rule. 

Paperwork  Reduction  Act 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  (PRA),  unless  that 
collection  of  information  displays  a 
currentiy  valid  Office  of  Management 
and  Budget  (OMB)  control  nmnber.  This^ 
final  rule  contains  coUection-of- 
information  requirements  subject  to  the 
PRA  and  which  have  been  approved  by 
OMB  under  control  niunber  0648-0399. 

The  public  reporting  burden  per 
response  for  this  collection  of 
information  is  estimated  to  average  5 
hours  for  a  submission  on  screening  of 
a  water  diversion  or  for  a  report  on 
salmonids  assisted,  disposed  of,  or 
salvaged;  20  hours  to  prepare  a  road 
maintenance  agreement;  30  hoius  for  an 
MRCI  ordinfflice  development  package; 
and  10  hours  for  an  MRCI  development 
aimual  report. 

This  final  rule  also  contains  a 
coUection-of-information  requirement 
associated  with  habitat  restoration 
activities  conducted  under  watershed 
conservation  plans  that  has  received 
PRA  approval  from  OMB  under  control 
number  0648-0230.  The  public  reporting 
biuden  for  the  approval  of  watershed 
conservation  plans  is  estimated  to 
average  10  hours. 

These  estimates  include  any  time 
required  for  reviewing  instruction, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  coUection-of-information. 

Send  comments  on  these  or  any  other 
aspects  of  the  collection  of  information 
to  NMFS  (see  AbORESSES)  and  to  OMB 
at  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington. 
DC.  20503  (Attention:  NOAA  Desk 
Officer). 

National  Environmental  Policy  Act 

NMFS  prepared  EAs,  as  defined 
imder  the  authority  of  NEPA  of  1969, 
addressing  each  threatened  ESU  covered 
by  this  final  rule.  Based  on  a  review  and 
evaluation  of  the  information  contained 
in  these  NEPA  documents,  NMFS  has 
determined  that  promulgation  of 
protective  regulations  for  these  four 
,  threatened  salmonid  ESUs,  including 
the  creation  of  limitations  on  the 
applicability  of  the  prohibitions  on 
taking  any  of  those  salmonids,  is  not  a 
major  Federal  action  that  would 
significantly  affect  the  quality  of  the 
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hiunan  environment  within  the  meaning 
of  section  102(2)(c)  of  NEPA  of  1969. 
NMFS  believes  these  EAs  examined 
appropriate  alternatives,  and  that 
preparation  of  an  Environmental  Impact 
Statement  is  not  required.  Copies  of  the 
EAs/Findings  of  No  Significant  Impact 
are  available  on  request  (see 
ADDRESSES). 

List  of  Subiects  in  50  CFR  Part  223 

Endangered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 

Dated:  December  31,  2001. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  223  is  amended 
as  follows: 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPEOES 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531-1543;  subpart  B, 
§  223.12  also  issued  under  16  U.S.C.  1361  et 
.seq. 

2.  In  §  223.203,  para^phs  (a),  (b)(1), 
and  (c)  are  revised  and  introductory  text 
to  this  section,  paragraphs  (b)(14) 
through  (b)(22),  and  Appendix  A  to  this 
section  are  added  to  read  as  follows: 

§223.203    Anadromousfisti. 

Available  guidance  documents  cited 
in  the  regulatory  text  are  listed  in 
Appendix  A  to  this  section. 

(a)  Prohibitions.  The  prohibitions  of 
section  9(a)(1)  of  die  ESA  (16  U.S.C. 
1538(a)(1))  relating  to  endangered 
species  apply  to  the  threatened  species 
of  sahnonids  listed  in  §  223.102(a)(1) 
through  (a)(10),  and  (a)(12)  through 
(a)(22),  except  as  provided  in  paragraph 
(b)  of  this  section  and  §  223.209(a). 

(b)  Limits  on  the  prohibitions.  (1)  The 
exceptions  of  section  10  of  the  ESA  (16 
U.S.C.  1539)  and  other  exceptions  imder 
the  Act  relating  to  endangered  species, 
including  regidations  in  part  222  of  this 
chapter  implementing  such  exceptions, 
also  apply  to  the  threatened  species  of 
sahnonids  listed  in  §  223.102(a)(1) 
through  (a)(10),  and  (a)(12)  throu^ 
(a)(22). 

*        »        •        •        * 

(14)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  fisted  in  §  223.102 
(a)(20)  through  (a)(22)  do  not  apply  to 
activities  specified  in  an  application  for 
a  permit  for  scientific  purposes  or  to 
enhance  the  conservation  or  survival  of 
the  species,  provided  that  the 


application  has  been  received  by  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (AA),  no  later  than  April  9,  2002. 
The  prohibitions  of  paragraph  (a)  of  this 
section  apply  to  these  activities  upon 
the  AA's  rejection  of  the  application  as 
insufficient,  upon  issuance  or  denial  of 
a  permit,  or  September  9.  2002, 
whichever  occurs  earliest. 

(15)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(3),  and  (a)(20)  through  (a)(22)  do  not 
apply  to  any  employee  or  designee  of 
NMFS,  the  United  States  Fish  and 
Wildliife  Service,  any  Federal  land 
management  agency,  the  California 
Department  of  Fish  and  Game  (CDFG), 
or  of  any  other  goverrunental  entity  that 
has  co-management  authority  for  the 
listed  salmonids,  when  the  employee  or 
designee,  acting  in  the  coiuse  of  his  or 
her  official  duties,  takes  a  threatened 
salmonid  without  a  permit  if  such 
action  is  necessary  to: 

(i)  Aid  a  sick,  injured,  or  stranded 
salmonid, 

(ii)  Dispose  of  a  dead  salmonid,  or 

(iii)  Salvage  a  dead  salmonid  which 
may  be  useftil  for  scientific  study. 

(iv)  Each  agency  acting  under  this 
limit  on  the  take  prohibitions  of 
paragraph  (a)  of  this  section  is  to  report 
to  NMFS  the  numbers  of  fish  handled 
and  their  status,  on  an  annual  basis.  A 
designee  of  the  listed  entities  is  any 
individual  the  Federal  or  state  fishery 
agency  or  other  co-manager  has 
authorized  in  writing  to  perform  the 
listed  functions. 

(16)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(3),  and  (a)(20)  tiuough  (a)(22)  do  not 
apply  to  fishery  harvest  activities 
provided  that: 

(i)  Fisheries  are  managed  in 
accordance  with  a  NMFS-approved 
Fishery  Management  and  Evaluation 
Plan  (FMEP)  and  implemented  in 
accordance  with  a  letter  of  concurrence 
from  NMFS.  NMFS  will  approve  an 
FMEP  only  if  it  clearly  defines  its 
intended  scope  and  area  of  impact  and 
sets  forth  the  management  objectives 
and  performance  indicators  for  the  plan. 
The  plan  must  adequately  address  the 
following  criteria: 

(A)  Define  populations  within 
affected  listed  ESUs,  taking  into  account 
spatial  and  temporal  distribution, 
genetic  and  phenotypic  diversity,  and 
other  appropriate  identifiably  imique 
biological  and  life  history  traits. 
Populations  may  be  aggregated  for 
management  purposes  when  dictated  by 
information  scarcity,  if  consistent  with 
survival  and  recovery  of  the  listed  ESU. 
In  identifying  management  units,  the 


plan  shall  describe  the  reasons  for  using 
such  units  in  lieu  of  population  units, 
describe  how  the  management  units  are 
defined,  given  biological  and  life  history 
traits,  so  as  to  maximize  consideration 
of  the  important  biological  diversity 
contained  within  the  listed  ESU, 
respond  to  the  scale  and  complexity  of 
the  ESU,  and  help  ensure  consistent 
treatment  of  listed  salmonids  across  a 
diverse  geographic  and  jurisdictional 
range. 

(B)  Utilize  the  concepts  of  "viable" 
and  "critical"  salmonid  population 
thresholds,  consistent  with  the  concepts 
contained  in  NMFS's  technical  report 
entitied  "Viable  Salmonid  Populations 
and  die  Recovery  of  ESUs"  {NMFS, 
2000b).  This  report  provides  a 
fiamework  for  identifying  the  biological 
requirements  of  listed  salmonids, 
assessing  the  effects  of  management  aiid 
conservation  actions,  and  ensuring  that 
such  actions  provide  for  the  survival 
and  recovery  of  listed  species.  Proposed 
management  actions  must  recognize  the 
significant  differences  in  risk  associated 
with  viable  and  critical  population 
threshold  states  and  respond 
accordingly  to  minimize  the  long-term 
risks  to  population  persistence.  Harvest 
actions  impacting  populations  that  are 
functioning  at  or  above  the  viable 
threshold  must  be  designed  to  maintain 
the  population  or  management  unit  at  or 
above  that  level.  For  populations  shown 
with  a  high  degree  of  confidence  to  be 
above  critical  levels  but  not  yet  at  viable 
levels,  harvest  management  must  not 
appreciably  slow  the  population's 
achievement  of  viable  function.  Harvest 
actions  impacting  populations  that  are 
functioning  at  or  below  critical 
threshold  must  not  be  allowed  to 
appreciably  increase  genetic  and 
demographic  risks  facing  the  population 
and  must  be  designed  to  permit  the 
population's  achievement  of  viable 
function,  unless  the  plan  demonstrates 
that  the  likelihood  of  survival  and 
recovery  of  the  entire  ESU  in  the  wild 
would  not  be  appreciably  reduced  by 
greater  risks  to  that  individual 
popidation. 

(C)  Set  escapement  objectives  or 
maximum  exploitation  rates  for  each 
management  imit  or  population  based 
on  its  status  and  on  a  harvest  program 
that  assures  that  those  rates  or  objectives 
are  not  exceeded.  Maximum 
exploitation  rates  must  not  appreciably 
reduce  the  likelihood  of  survival  and 
recovery  of  the  ESU.  Management  of 
fisheries  where  artificially  propagated 
fish  predominate  must  not  compromise 
the  management  objectives  for 
commingled  naturally  spawned 
populations. 
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(D)  Display  a  biologically  based 
rationale  demonstrating  that  the  harvest 
management  strategy  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  ESU  in  the 
wild,  over  the  entire  period  of  time  the 
proposed  harvest  management  strategy 
affects  the  population,  including  effects 
reasonably  certain  to  occur  after  the 
proposed  actions  cease. 

(E)  Include  effective  monitoring  and 
evaluation  programs  to  assess 
compliance,  effectiveness,  and 
parameter  validation.  At  a  minimiun, 
harvest  monitoring  programs  must 
collect  catch  and  effort  data, 
information  on  escapements,  and 
information  on  biological 
characteristics,  such  as  age,  fecundity, 
size  and  sex  data,  and  migration  timing. 

(F)  Provide  for  evaluating  monitoring 
data  and  making  any  revisions  of 
assiunptions,  management  strategies,  or 
objectives  that  data  show  are  needed. 

(G)  Provide  for  effective  enforcement 
and  education.  Coordination  among 
involved  jurisdictions  is  an  important 
element  in  ensuring  regulatory 
effectiveness  and  coverage. 

(H)  Include  restrictions  on  resident 
and  anadromous  species  fineries  that 
minimize  any  take  of  listed  species, 
including  time,  size,  gear,  and  area 
restrictions. 

(I]  Be  consistent  with  plans  and 
conditions  established  within  any 
Federal  coiirt  proceeding  with 
continuing  jurisdiction  over  tribal 
harvest  allocations. 

(ii)  The  state  monitors  the  amount  of 
take  of  listed  salmonids  occurring  in  its 
fisheries  and  provides  to  NMFS  on  a 
regular  basis,  as  defined  in  NMFS'  letter 
of  concurrence  for  the  FMEF,  a  report 
siunmarizing  this  information,  as  well 
as  the  implementation  and  effectiveness 
of  the  FMEF.  The  state  shall  provide 
NMFS  with  access  to  all  data  and 
reports  prepared  concerning  the 
implementation  and  effectiveness  of  the 
FMEP. 

(iii)  The  state  confers  with  NMFS  on 
its  fishing  regulation  changes  affecting 
listed  ESUs  to  ensure  consistency  with 
the  approved  FMEP.  Prior  to  approving 
a  new  or  amended  FMEP,  NMFS  will 
publish  notification  in  the  Federal 
Register  announcing  its  availability  for 
public  review  and  comment.  Such  an 
announcement  will  provide  for  a 
comment  period  on  the  draft  FMEP  of 
not  less  than  30  days. 

(iv)  NMFS  provides  written 
conciurence  of  the  FMEP  which 
specifies  the  implementation  and 
reporting  requirements.  NMFS'  approval 
of  a  plan  shall  be  a  written  approval  by 
the  NMFS'  Southwest  Regional 
Administrator.  On  a  regiUar  basis. 


NMFS  will  evaluate  the  effectiveness  of 
the  program  in  protecting  and  achieving 
a  level  of  salmonid  productivity 
commensurate  with  conservation  of  the 
listed  salmonids.  If  the  program  is 
deficient,  NMFS  will  identify  ways  in 
which  the  program  needs  to  be  altered 
or  strengthened.  If  the  responsible 
agency  does  not  make  changes  to 
respond  adequately  to  the  new 
information,  NMFS  will  publish 
notification  in  the  Federal  Register 
announcing  its  intention  to  withdraw 
the  limit  for  activities  associated  with 
that  FMEP.  Such  an  aimouncement  will 
provide  for  a  comment  period  of  not  less 
than  30  days,  after  which  NMFS  will 
make  a  final  determination  whether  to 
withdraw  the  limit  so  that  the 
prohibitions  would  then  apply  to  those 
fishery  harvest  activities.  A  template  for 
developing  FMEPs  is  available  from 
NMFS'  Southwest  Region  web  site 
(http://swr.nmfs.noaa.gov). 

(v)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  listed  in  §  223.102  (a)(20)  do  not 
apply  to  fishery  harvest  activities 
managed  solely  by  the  State  of 
California  until  July  8,  2002. 

(17)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(3)  and  (a)(20)  through  (a)(22)  do  not 
apply  to  activity  associated  with 
artificial  propagation  programs  provided 
that: 

(i)  A  state  or  Federal  Hatchery  and 
Genetics  Management  Plan  (HGMP)  has 
been  approved  by  NMFS  as  meeting  the 
following  criteria: 

(A)  The  HGMP  has  clearly  stated 
goals,  performance  objectives,  and 
performance  indicators  that  indicate  the 
purpose  of  the  program,  its  intended 
results,  and  measinements  of  its 
performance  in  meeting  those  results. 
Goals  shall  address  whether  the 
program  is  intended  to  meet 
conservation  objectives,  contribute  to 
the  ultimate  sustainability  of  natural 
spawning  populations,  and/or  is 
intended  to  augment  tribal,  recreational, 
or  commercial  fisheries.  Objectives 
should  enumerate  the  results  desired 
from  the  program  that  will  be  used  to 
measure  the  program's  success  or 
failure. 

(B)  The  HGMP  utilizes  the  concepts  of 
viable  and  critical  salmonid  population 
threshold,  consistent  with  the  concepts 
contained  in  NMFS'  technical  report 
entitled:  "Viable  Salmonid  Populations 
and  Recovery  of  ESUs"  (NMFS,  2000b). 
Listed  salmonids  may  be  purposefully 
taken  for  broodstock  purposes  only  if 
the  donor  population  is  ciurently  at  or 
above  the  viable  threshold  and  the 
collection  will  not  impair  its  function; 


if  the  donor  population  is  not  ciurently 
viable  but  the  sole  objective  of  the 
current  collection  program  is  to  enhance 
the  propagation  or  survival  of  the  listed 
ESU;  or  if  the  donor  population  is 
shown  with  a  high  degree  of  confidence 
to  be  above  critical  threshold  although 
not  yet  functioning  at  viable  levels,  and 
the  collection  will  not  appreciably  slow 
the  attainment  of  viable  status  for  that 
population. 

(C)  Broodstock  collection  programs 
reflect  appropriate  priorities  taking  into 
account  health,  abundances,  and  trends 
in  the  donor  population.  The  primary 
pmpose  of  broodstock  collection 
programs  of  listed  species  is  to  re- 
establish indigenous  salmonid 
populations  for  conservation  purposes. 
Such  programs  include  restoration  of 
similar,  at-risk  populations  within  the 
same  ESU,  and  reintroduction  of  at-risk 
populations  to  underse^ded  habitat. 
After  the  species'  conservation  needs 
are  met  and  when.consistent  with 
survival  and  recovery  of  the  ESU, 
broodstock  collection  programs  may  be 
authorized  by  NMFS  for  secondary 
purposes  such  as  to  sustain  tribal, 
recreational,  and  commercial  fisheries. 

(D)  The  HGMP  includes  protocols  to 
address  fish  health,  broodstock 
collection,  broodstock  spawning,  rearing 
and  release  of  juveniles,  deposition  of 
hatchery  adults,  and  catastrophic  risk 
management. 

(E)  The  HGMP  evaluates,  minimizes, 
and  accounts  for  the  propagation 
program's  genetic  and  ecological  effects 
on  natural  populations,  including 
disease  transfer,  competition,  predation, 
and  genetic  introgression  caused  by  the 
strajdng  of  hatchery  fish. 

(F)  The  HGMP  describes 
interrelationships  and 
interdependencies  with  fisheries 
management.  The  combination  of 
artificial  propagation  programs  and 
harvest  management  must  be  designed 
to  provide  as  many  benefits  and  as  few 
biological  risks  as  possible  for  the  listed 
species.  For  those  programs  of  which 
the  piupose  is  to  sustain  fisheries, 
HGMPs  must  not  compromise  the 
ability  of  FMEPs  or  other  management 
plans  to  conserve  listed  salmonids. 

(G)  The  HGMP  provides  for  adequate 
artificial  propagation  facilities  to 
properly  rear  progeny  of  naturally 
spawned  broodstock,  to  maintain 
population  health  and  diversity,  and  to 
avoid  hatchery-influenced  selection  or 
domestication. 

(H)  The  HGMP  provides  for  adequate 
monitoring  and  evaluation  to  detect  and 
evaluate  the  success  of  the  hatchery 
program  and  any  risks  potentially 
impairing  the  recovery  of  the  listed 
ESU. 
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(I)  The  HGNff  provides  for  evaluating 
monitoring  data  and  making  any 
revisions  of  assumptions,  management 
strategies,  or  objectives  that  data  show 
are  needed; 

(J)  NMFS  provides  written 
conciurence  of  the  HGMP  which 
specifies  the  implementation  and 
reporting  requirements.  For  federally 
operated  or  funded  hatcheries,  the  ESA 
section  7  consultation  will  achieve  this 
purpose. 

(ii)  The  state  monitors  the  amount  of 
take  of  listed  salmonids  occurring  in  its 
hatchery  program  and  provides  to 
NMFS  on  a  regular  basis  a  report 
summarizing  this  information,  and  the 
implementation  and  effectiveness  of  the 
HGMP  as  defined  in  NMFS'  letter  of 
concurrence.  The  state  shall  provide 
NMFS  with  access  to  all  data  and 
reports  prepared  concerning  the 
implementation  and  effectiveness  of  the 
HGMP. 

(iii)  The  state  confers  with  NMFS  on 
a  regular  basis  regarding  intended 
collections  of  listed  broodstock  to 
ensiure  consistency  with  the  approved 
HGMP. 

(iv)  Prior  to  final  approval  of  an 
HGMP,  NMFS  will  publish  notification 
in  the  Federal  Register  announcing  its 
availability  for  public  review  and 
comment  for  a  period  of  at  least  30  days. 

(v)  NMFS'  approval  of  an  HGMP  shall 
be  a  written  approval  by  NMFS' 
Southwest  Regional  Administrator. 
(vi)  On  a  regular  basis,  NMFS  will 
evaluate  the  effectiveness  of  the  HGMP 
in  protecting  and  achieving  a  level  of 
salmonid  productivity  commensurate 
with  the  conservation  of  the  listed 
salmonids.  If  the  HGMP  is  not  effective, 
NMFS  will  identify  to  the  responsible 
agency  ways  in  which  the  program 
needs  to  be  altered  or  strei^gthened.  If 
the  responsible  agency  does  not  make 
changes  to  respond  adequately  to  the 
new  information,  NMFS  will  publish 
notification  in  the  Federal  Register 
aimouncing  its  intention  to  withdraw 
the  limit  on  activities  associated  with 
that  program.  Such  an  aimoimcement 
will  provide  for  a  comment  period  of 
not  less  than  30  days,  after  which  NMFS 
will  make  a  final  determination  whether 
to  withdraw  the  limit  so  that  take 
prohibitions  wo\ild  then  apply  to  that 
program.  A  template  for  developing 
HGMPs  is  available  from  NMFS 
Northwest  Region's  web  site 
(www.nwr.noaa.gov). 

(vii)  The  prohibitions  of  paragraph  ta) 
of  this  section  relating  to  threatened 
species  listed  in  §  223.102  (a)(20)  do  not 
apply  to  artificial  propagation  programs 
managed  solely  by  the  State  of 
California  vmtil  July  8,  2002. 


(18)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  § 
223.102(a)(3)  and  (a)(20)  through  (a)(22) 
do  not  apply  to  scientific  research 
activities  provided  that: 

(i)  Scientific  research  activities 
involving  purposeful  take  are  conducted 
by  employees  or  contractors  of  CDFG  or 
as  a  part  of  a  monitoring  and  research 
program  overseen  by  or  coordinated 
writh  CDFG. 

(ii)  CDFG  provides  for  NMFS'  review 
and  approval  a  list  of  all  scientific 
research  activities  involving  direct  take 
planned  for  the  coming  year,  including 
an  estimate  of  the  total  direct  take  that 
is  anticipated,  a  description  of  the  study 
design,  including  a  justification  for 
taking  the  species  and  a  description  of 
the  techniques  to  be  used,  and  a  point 
of  contact. 

(iii)  CDFG  annually  provides  to  NMFS 
the  results  of  scientific  research 
activities  directed  at  threatened 
salmonids,  including  a  report  of  the 
direct  take  resulting  from  the  studies 
and  a  summary  of  the  results  of  such 
studies. 

(iv)  Scientific  research  activities  that 
may  incidentally  take  threatened 
salmonids  are  either  conducted  by 
CDFG  personnel,  or  are  in  accord  with 
a  permit  issued  by  the  CDFG. 

(v)  CDFG  provides  NMFS  annually, 
for  its  review  and  approval,  a  report 
listing  all  scientific  research  activities  it 
conducts  or  permits  that  may 
incidentally  take  threatened  salmonids 
dining  the  coming  year.  Such  reports 
shall  also  contain  the  amount  of 
incidental  take  of  threatened  salmonids 
occurring  in  the  previous  year's 
scientific  research  activities  and  a 
siunmary  of  the  results  of  such  research. 

(vi)  Electrofishing  in  any  body  of 
water  known  or  suspected  to  contain 
threatened  salmonids  is  conducted  in 
accordance  with  NMFS'  Guidelines  for 
Electrofishing  Waters  Containing 
Salmonids  Listed  Under  the  Endangered 
Species  Act  (NMFS  2000a). 

(vii)  NMFS'  approval  of  a  research 
program  shall  be  a  written  approval  by 
NMFS'  Southwest  Regional 
Administrator. 

(19)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  § 
223.102(a)(3)  and  (a)(20)  through  (a)(22) 
do  not  apply  to  habitat  restoration 
activities,  as  defiined  in  paragraph 
(b)(19)(iv),  provided  that  the  activity  is 
part  of  a  watershed  conservation  plan, 
and: 

(i)  The  watershed  conservation  plan 
has  been  certified  by  the  State  of 
California  to  be  consistent  with  the 


state's  watershed  conservation  plan 
guidelines. 

(ii)  The  State's  watershed 
conservation  plan  guidelines  have  been 
found  by  NMFS  to  provide  for  plans 
that: 

(A)  Take  into  account  the  potential 
severity  of  direct,  indirect,  and 
cumulative  impacts  of  proposed 
activities  in  light  of  the  status  of  affected 
species  that  are  listed  as  threatened. 

(B)  Will  not  reduce  the  likelihood  of 
either  survival  or  recovery  of  listed 
species  in  the  wild. 

(C)  Ensure  that  any  taking  will  be 
incidental. 

(D)  Minimize  and  mitigate  any 
adverse  impacts. 

(E)  Provide  for  effective  monitoring 
and  adaptive  management. 

(F)  Use  the  best  available  science  and 
technology,  including  watershed 
analysis. 

(G)  Provide  for  public  and  scientific 
review  and  input. 

(H)  Include  any  measures  that  NMFS 
determines  are  necessary  or  appropriate. 

(I)  Include  provisions  that  clearly 
identify  those  activities  that  are  part  of 
plan  implementation. 

(J)  Control  risk  to  listed  species  by 
ensiuing  funding  and  implementation  of 
the  above  plan  components. 

(iii)  NMFS  will  periodically  review 
state  certifications  of  watershed 
conservation  plans  to  ensure  adherence 
to  approved  watershed  conservation 
plan  guidelines. 

(iv)  "Habitat  restoration  activity"  is 
defined  as  an  activity  whose  primary 
purpose  is  to  restore  natural  aquatic  or 
riparian  habitat  conditions  or  processes. 
"Primary  purpose"  means  the  activity 
would  not  be  undertaken  but  for  its 
restoration  purpose. 

(v)  Prior  to  approving  state  watershed 
conservation  plan  guidelines  under 
paragraph  (b)(19)(ii)  of  this  section, 
NMFS  will  publish  notification  in  the 
Federal  Re^ster  announcing  the 
availability  of  the  proposed  guideUnes 
for  public  review  and  conunent.  Such 
an  announcement  will  provide  for  a 
comment  period  on  the  draft  guidelines 
of  not  less  than  30  days. 

(20)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  § 
223.102(a)(3)  and  (a)(20)  through  (a)(22) 
do  not  apply  to  the  physical  diversion 
of  water  from  a  stream  or  lake,  provided 
that: 

(i)  NMFS'  engineering  staff  or  any 
resoince  agency  or  tribe  NMFS 
designates  (authorized  officer)  has 
agreed  in  writing  that  the  diversion 
facility  is  screened,  maintained,  and 
operated  in  compliance  with  NMFS' 
Southwest  Region  'Fish  Screening 
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Criteria  for  Anadromous  Salmonids, 
January  1997"  or  with  any  subsequent 
revision. 

(ii^The  owner  or  manager  of  the 
diversion  allows  any  NMFS  engineer  or 
authorized  officer  access  to  the 
diversion  facility  for  purposes  of 
inspection  and  determination  of 
continued  compliance  with  the  criteria. 

(iii)  On  a  case-by-case  basis,  NMFS  or 
an  Authorized  Officer  will  review  and 
may  approve  a  juvenile  fish  screen 
design  and  construction  plan  and 
schedule  that  the  water  diverter 
proposes  for  screen  installation.  The 
plan  and  schedule  will  describe  interim 
operation  measures  to  avoid  take  of 
threatened  salmonids.  NMFS  may 
require  a  commitment  of  compensatory 
mitigation  if  implementation  of  the  plan 
and  schedule  is  terminated  prior  to 
completion.  If  the  plan  and  schedule  are 
not  met,  or  if  a  schedule  modification  is 
made  that  is  not  approved  by  NMFS  or 
the  Authorized  Officer,  or  if  the  screen 
installation  deviates  from  the  approved 
design,  the  water  diversion  will  be 
subject  to  take  prohibitions  and 
mitigation. 

(iv)  This  limit  on  the  prohibitions  of 
paragraph  (a)  of  this  section  does  not 
include  any  impacts  or  take  caused  by 
reduced  flows  resulting  bom  the 
diversion  or  impacts  caused  during 
installation  of  the  diversion  device. 
These  impacts  are  subject  to  the 
prohibition  on  take  of  listed  salmonids. 
.  (21)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(3)  and  (a)(20)  through  (a)(22)  do  not 
apply  to  routine  road  maintenance 
activities  provided  that: 

(i)  The  activity  results  frtHU  routine 
road  maintenance  conducted  by 
employees  or  agents  of  the  State  of 
California,  of  any  coimty,  city  or  port  in 
California,  that  complies  with  a  program 
substantially  similar  to  that  contained  in 
the  Oregon  Department  of 
Transportation's  (ODOT)  Transportation 
Maintenance  Management  System 
Water  Quality  and  Habitat  Guide  (July, 
1999)  or  that  is  determined  to  meet  or 
exceed  the  protections  provided  by  the 
ODOT  Guide;  or  by  employees  or  agents 
of  the  State  of  California  or  any  coimty, 
city  or  port  in  California  that  complies 
with  a  routine  road  maintenance 
program  that  meets  proper  functioning 
habitat  conditions  as  described  further 
in  paragraph  (a)(21)(ii)  of  this  section. 
NMFS'  approval  of  state,  city,  county,  or 
port  programs  that  are  equivalent  to  the 
ODCir  program,  or  of  any  amendments, 
shall  be  a  written  approval  by  NMFS' 
Southwest  Regional  Administrator.  Any 
jiuisdiction  desiring  its  routine  road 
maintenance  activities  to  be  considered 


within  this  limit  must  first  commit  in 
writing  to  apply  management  practices 
that  result  in  protections  equivalent  to 
or  better  than  those  provided  by  the 
ODOT  Guide,  detailing  how  it  will 
assure  adequate  training,  tracking,  and 
reporting,  and  describing  in  detail  any 
dust  abatement  practices  it  requests  to 
be  covered. 

(ii)  NMFS  finds  the  routine  road 
maintenance  activities  of  the  State  of 
California,  or  any  city,  coimty,  or  port, 
to  be  consistent  with  the  conservation  of 
threatened  salmonids'  habitat  when  it 
contributes  to  the  attainment  and 
maintenance  of  properly  functioning 
condition  (PFC).  NMFS  defines  PFC  as 
the  sustained  presence  of  natural 
habitat-forming  processes  that  are 
necessary  for  the  long-term  survival  of 
salmonids  through  the  full  range  of 
environmental  variation.  Actions  that 
affect  salmonid  habitat  must  not  impair 
properly  functioning  habitat, 
appreciably  reduce  the  functioning  of 
already  impaired  habitat,  or  retard  the 
long-term  progress  of  impaired  habitat 
toward  PFC.  Periodically,  NMFS  will 
evaluate  an  approved  program  for  its 
effectiveness  in  maintaining  and 
achieving  habitat  function  that  provides 
for  conservation  of  the  listed  salmonids. 
Whenever  warranted,  NMFS  will 
identify  ways  in  which  the  program 
needs  to  be  altered  or  strengthened. 
Changes  may  be  identified  if  the 
program  is  not  protecting  desired 
habitat  functions,  or  where  even  with 
the  habitat  characteristics  and  functions 
originally  targeted,  habitat  is  not 
supporting  population  productivity 
levels  needed  to  conserve  the  threatened 
ESUs.  If  any  jurisdiction  within  the 
limit  does  not  make  changes  to  respond 
adequately  to  the  new  information  in 
the  shortest  amount  of  time  feasible,  but 
not  longer  than  1  year,  NMFS  will 
publish  notification  in  the  Federal 
Register  announcing  its  intention  to 
withdraw  the  limit  so  that  take 
prohibitions  would  then  apply  to  the 
program.  Such  an  announcement  will 
provide  for  a  comment  period  of  not  less 
than  30  days,  after  which  NMFS  will 
make  a  final  determination  whether  to 
subject  the  activities  to  the  ESA  section 
9(a)(1)  prohibitions. 

(iii)  Prior  to  implementing  any 
changes  to  a  program  within  this  limit 
the  jurisdiction  provides  NMFS  a  copy 
of  the  proposed  change  for  review  and 
approval  as  to  being  within  this  limit. 

(iv)  Prior  to  approving  any  State  of 
California,  city,  county,  or  port  program 
as  being  within  this  limit,  or  approving 
any  substantive  change  in  a  program  as 
being  within  this  limit,  NMFS  will 
publish  notification  in  the  Federal 
Register  announcing  the  availability  of 


the  program  or  the  draft  changes  for 
public  review  and  comment.  Such  an 
announcement  will  provide  for  a 
comment  period  of  not  less  than  30 
days. 

(v)  Pesticide  and  herbicide  spraying  is 
not  included  within  this  limit,  even  if 
in  accord  with  the  ODOT  guidance. 

(22)  The  prohibitions  of  paragraph  (a) 
of  this  section  relating  to  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(3)  and  (a)(20)  through  (a)(22)  do  not 
apply  to  municipal,  residential, 
commercial,  and  industrial  (MRCI) 
development  (including  redevelopment) 
activities  provided  that: 

(i)  Such  development  occurs  pursuant 
to  city,  county,  or  regional  government 
ordinances  or  plans  that  NMFS  has 
determined  are  adequately  protective  of 
threatened  species  by  maintaining  or 
restoring  properly  functioning  habitat 
conditions.  NMFS  approval  or 
determinations  about  any  MRCI 
development  ordinances  Or  plans  shall 
be  a  written  approval  by  the  N^FS 
Southwest  Regional  Administrator. 
NMFS  will  apply  the  following  12 
evaluation  considerations  when 
reviewing  MRCI  development 
ordinances  or  plans  to  assess  whether  . 
they  adequately  conserve  threatened 
salmonids  by  maintaining  and  restoring 
properly  functioning  habitat  conditions: 

(A)  The  MRCI  development  ordinance 
or  plan  ensures  that  development  will 
avoid  inappropriate  areas  such  as 
unstable  slopes,  wetlands,  areas  of  high 
habitat  value,  and  similarly  constrained 
sites. 

(B)  The  MRCI  development  ordinance 
or  plan  adequately  avoids  stormwater 
discharge  impacts  to  water  quality  and 
quantity  or  to  the  hydrograph  of  the 
watershed,  including  peak  and  base 
flows  of  pereimial  streams. 

(C)  The  MRCI  development  ordinance 
or  plan  provides  adequately  protective 
riparian  area  management  requirements 
to  attain  or  maintain  PFC  around  all 
rivers,  estuaries,  streams,  lakes, 
deepwater  habitats,  and  intermittent 
streams.  Compensatory  mitigation  is 
provided,  where  necessary,  to  offset 
unavoidable  damage  to  properly 
functioning  habitat  conditions  caused 
by  MRCI  development  impacts  to 
riparian  management  areas. 

(D)  The  MRCI  development  ordinance 
or  plan  avoids  stream  crossings  by 
roads,  utilities,  and  other  linear 
development  wherever  possible,  and, 
where  crossings  must  be  provided, 
minimizes  impacts  through  choice  of 
mode,  sizing,  and  placement. 

(E)  The  MRCI  development  ordinance 
or  plan  adequately  protects  historical 
stream  meander  patterns  and  channel 
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migration  zones  and  avoids  hardening 
of  stream  banks  and  shorelines. 

(F)  The  MRCI  development  ordinance 
or  plan  adequately  protects  wetlands 
and  wetland  functions,  including 
isolated  wetlands. 

(G)  The  MRCI  development  ordinance 
or  plan  adequately  preserves  the 
hydrologic  capacity  of  permanent  and 
intermittent  streams  to  pass  peak  flows. 

(H)  The  MRCI  development  ordinance 
or  plan  includes  adequate  provisions  for 
landscaping  with  native  vegetation  to 
reduce  need  for  watering  and 
application  of  herbicides,  pesticides, 
and  fertilizer. 

(I)  The  MRQ  development  ordinance 
or  plan  includes  adequate  provisions  to 
prevent  erosion  and  sediment  run-off 
during  construction. 

(J)  "nie  MRCI  development  ordinance 
or  plan  ensures  that  water  supply 
demands  can  be  met  without  impacting 
flows  needed  for  threatened  salmonids 
either  directly  or  through  groundwater 
withdrawals  and  that  any  new  water 
diversions  are  positioned  and  screened 
in  a  way  that  prevents  injury  or  death 
of  salmonids. 

(K)  The  MRCI  development  ordinance 
or  plan  provides  necessary  enforcement, 
funding,  reporting,  and  implementation 
mechanisms  and  formal  plan 
evaluations  at  intervals  that  do  not 
exceed  5  years. 

(L)  The  MRCI  development  ordinance 
and  plan  complies  with  all  other  state 
and  Federal  environmental  and  natural 
resource  laws  and  permits. 

(ii)  The  city,  county  or  regional 
government  provides  NMFS  with 
annual  reports  regarding 
implementation  and  effectiveness  of  the 
ordinances,  including:  any  water  quality 
monitoring  information  the  jurisdiction 
has  available;  aerial  photography  (or 
some  other  graphic  display)  of  each 
MRCI  development  or  MRQ  expansion 
area  at  sufficient  detail  to  demonstrate 
the  width  and  vegetation  condition  of 
riparian  set-backs;  information  to 
demonstrate  the  success  of  stormwater 
management  and  other.conservation 
measures;  and  a  summary  of  any  flood 
damage,  maintenance  problems,  or  other 
issues. 

(ui)  NMFS  finds  the  MRCI 
development  activity  to  be  consistent 
with  the  conservation  of  threatened 
salmonids'  habitat  when  it  contributes 
to  the  attainment  and  maintenance  of 
properly  functioning  habitat  conditions. 
For  this  purpose.  NMFS  defines 
propOTly  functioning  habitat  conditions 
as  the  sustained  presence  of  a 
watOTshed's  habitat-forming  processes 
that  are  necessary  for  the  long-term 
survival  of  salmonids  through  the  full 
range  of  environmental  variation.  To 


contribute  to  the  attainment  and 
maintenance  of  properly  functioning 
habitat  conditions,  activities  that  affect 
salmonid  habitat  must  not  impair 
properly  functioning  habitat, 
appreciably  reduce  the  functioning  of 
already  impaired  habitat,  or  retard  the 
long-term  progress  of  impaired  habitat 
toward  achieving  properly  functioning 
habitat  conditions.  Periodically,  NMFS 
will  evaluate  an  approved  program  for 
its  effectiveness  in  maintaining  and 
achieving  habitat  function  that  provides 
for  conservation  of  the  listed  salmonids. 
Whenever  warranted,  NMFS  will 
identify  to  the  jurisdiction  ways  in 
which  the  program  needs  to  be  altered 
or  strengthened.  Changes  may  be 
identified  if  the  program  is  not 
protecting  desired  habitat  functions,  or 
where  even  with  the  habitat 
characteristics  and  functions  originally 
targeted,  habitat  is  not  supporting 
population  productivity  levels  needed 
to  conserve  the  threatened  species.  If 
any  jurisdiction  within  the  limit  does 
not  make  changes  to  respond  adequately 
to  the  new  information  in  the  shortest 
amount  of  time  feasible,  but  not  longer 
than  1  year,  NMFS  will  publish 
notification  in  the  Federal  Register 
announcing  its  intention  to  withdraw 
the  limit  so  that  take  prohibitions  would 
then  apply  to  the  program.  Such  an  ■ 
aimouncement  will  provide  for  a 
comment  period  of  not  less  than  30 
days,  after  which  NMFS  will  make  a 
final  determination  whether  to  subject 
the  activities  to  the  ESA  section  9(a)(1) 
prohibitions. 

(iv)  Prior  to  approving  any  city, 
county,  or  regional  government 
ordinances  or  plans  as  being  within  this 
limit,  or  approving  any  substantive 
change  in  an  ordinance  or  plan  as  being 
within  this  limit,  NMFS  will  publish 
notification  in  the  Federal  Rc^;ister 
announcing  the  availability  of  the 
ordinance  or  plan  or  the  draft  changes 
for  public  review  and  comment.  Such 
an  announcement  will  provide  for  a 
conunent  period  of  not  less  than  30 
days. 

(c)  Affirmative  Defense.  In  connection 
with  any  action  alleging  a  violation  of 
the  prohibitions  of  paragraph  (a)  of  this 
section  with  respect  to  the  threatened 
species  of  salmonids  listed  in  §  223.102 
(a)(3).  (a)(5)  through  (a)(10)  and  (a)(12) 
through  (a)(22),  any  person  claiming  the 
benefit  of  any  limit  listed  in  paragraph 
(b)  of  this  section  or  §  223.209(a)  shall 
have  a  defense  where  the  person  can 
demonstrate  that  tbe  limit  is  applicable 
and  was  in  force,  and  that  the  person 
fully  complied  with  the  limit  at  the  time 
of  the  alleged  violation.  This  defense  is 
an  affirmative  defense  that  must  be 
raised,  pleaded,  and  proven  by  the 


proponent.  If  proven,  this  defense  will 
be  an  absolute  defense  to  liability  under 
section  9(a)(1)(G)  of  the  ESA  with 
respect  to  the  alleged  violation. 


Appendix  A  to  §223.203  -  List  of 
Guidance  Documents 

The  following  is  a  list  of  documents  cited 
in  the  regulatory  text.  Copies  of  these 
documents  may  be  obtained  upon  request 
from  the  Northwest  or  Southwest  Regional 
Administrators  (see  Table  1  in  §  600.502  of 
this  title). 

1.  Oregon  Department  of  Transportation 
(ODOT)  Maintenance  Management  System 
Water  Quality  and  Habitat  Guide  ()uly.  1999). 

2.  Guidelines  for  Electrofishing  Waters 
Containing  Salmonids  Listed  Under  the 
Endangered  Species  Act. 

3.  Fish  Screening  Criteria  for  Anadromous 
Salmonids,  National  Marine  Fisheries 
Service.  Southwest  Region.  1997. 

3.  Fish  Screening  Criteria  for  Anadromous 
Salmonids,  National  Marine  Fisheries 
Service,  Southwest  Region,  1997. 
IFR  Doc.  02-440  Filed  1-8-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Admintatration 

50  CFR  Part  229 

[Dodcet  No.  001128334-1312-02;  1.0. 
091401 B] 

RIN  0648-AN88 

Taldng  ot  Marina  Mammals  Incidental 
to  Commercial  Rshing  Operations; 
Atlantic  Large  Whale  Take  Reduction 
Plan  Regulations 

agency:  National  Marine  Fisheries 
Service  (NfMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 
action:  Final  rule. 

SOMMARY:  NMFS  issues  this  final  rule  to 
amend  the  regulations  that  implement 
the  AUantic  Large  Whale  Take 
Reduction  Plan  ( ALWTRP)  to  clarify  its 
authority  to  temporarily  restrict  the  use 
of  lobster  trap  and  gillnet  fishing  gear 
within  defined  areas  to  protect  North 
Adantic  right  whales,  and  to  establish 
criteria  and  procediu-es  for 
implementing  a  Dynamic  Area 
Management  (DAM)  program  in  areas 
north  of  40o  N.  latitude,  in  order  to 
further  reduce  risk  of  entanglement  of 
right  whales  by  such  gear. 
DATES:  This  final  rule  is  effective 
February  8,  2002. 
ADORESSES:  Copies  of  the 
Environmental  Assessment  (EA),  its 
Regulatory  Impact  Review  (RIR),  and  the 
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Final  Regulatory  Flexibility  Analysis 
(FRFA),  are  available  from  the  Protected 
Resources  Division,  NMFS.  1  Blackbiun 
Drive.  Gloucester,  MA  01930-2298. 
Atlantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  meeting  summaries, 
progress  reports  on  implementation  of 
the  ALWTRP,  and  a  table  of  the  changes 
to  the  ALWTRP  may  be  obtained  by 
writing  to  Diane  Borggaard  at  the 
address  above  or  Katherine  Wang, 
NMFS/Southeast  Region.  9721 
Executive  Center  Dr.,  St.  Petersbiu^,  FL 
33702-2432.  Copies  of  the  EA. 
including  the  RIR  and  FRFA,  can  be 
obtained  from  the  ALWTRP  website 
listed  under  the  Electronic  Access 
portion  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Borggaard,  NMFS,  Northeast 
Region,  978-281-9145;  Katherine  Wang, 
NMFS,  Southeast  Region,  727-570- 
5312;  or  Patricia  L.awson,  NMFS,  Office 
of  Protected  Resources,  301-713-2322. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  of  the  background  dociunents 
for  this  final  rule  and  the  take  reduction 
planning  process  can  be  downloaded 
from  the  ALWTRP  web  site  at  http:// 
wWw.nero.nmfs.gov/whaletrp/.  Copies 
of  the  most  recent  marine  mammal 
Stock  Assessment  Reports  may  be 
obtained  by  writing  to  Richard  Merrick, 
NMFS,  166  Water  St.,  Woods  Hole,  MA 
02543  or  can  be  downloaded  from  the 
Internet  at  http://www.wh.whoi.edu/ 
psb/sar2000.pdf.  In  addition,  copies  of 
the  docxmient  entitled  "Defining 
Triggers  for  Temporary  Area  Closures  to 
Protect  Right  Whales  from 
Entanglements:  Issues  and  Options"  are 
available  by  writing  to  Diane  Borggaard, 
(see  ADDRESSES)  or  can  be 
downloaded  &t>m  the  Internet  at  http:/ 
/www.nero.nmfs.gov/whaletrp/. 

Background 

The  ALWTRP  was  developed 
pursuant  to  section  118  of  the  Marine 
Mammal  Protection  Act  (MMPA)  to 
reduce  the  level  of  serious  injury  and 
mortality  of  four  species  of  large  whales 
(fin,  humpback,  minke,  and  North 
Atlantic  right)  in  East  Coast  lobster  trap 
and  finfish  gillnet  fisheries.  The 
background  for  the  take  reduction 
planning  process  and  development  of 
the  ALWTRP  is  provided  in  the 
preambles  to  the  proposed  (62  FR 
16519.  April  7. 1997),  the  interim  final 
(62  FR  39157,  July  22, 1997),  final  (64 
FR  7529,  February  16, 1999),  and 
interim  final  (65  FR  80368,  December 
21.  2000)  rules  implementing  the 
ALWTRP.  Copies  of  these  dociunents 
and  supporting  Environmental 


Assessments  are  available  from  the 
NMFS,  Northeast  Region  (see 
ADDRESSES). 

This  final  rule  implements  approved 
modifications  to  the  ALWTRP  deemed 
by  NMFS  necessary  to  satisfy 
requirements  of  the  Endangered  Species 
Act  (ESA)  and  MMPA.  Details 
concerning  the  justification  for  and 
development  of  the  DAM  program  and 
the  implementing  regulations  were  also 
provided  in  the  preamble  to  the 
proposed  rule  (66  FR  50160,  October  2, 
2001)  and  are  not  repeated  here. 

DAM  Trigger  Mechanism 

Areas  that  will  be  considered  for 
DAM  are  limited  to  areas  north  of  40o 
N  latitude.  A  DAM  zone  will  be 
triggered  by  a  single  reliable  report  from 
a  qualified  individual  of  3  or  more  right 
whales  within  an  area  (75  nautical  miles 
{nm2)  (139  km2))  such  that  right  whale 
density  is  equal  to  or  greater  than  0.04 
right  whales  per  nm2  (1.85  km2).  A 
qualified  individual  is  an  individual 
ascertained  by  NMFS  to  be  reasonably 
able,  through  treiining  or  experience,  to 
identify  a  right  whale.  Such  individuals 
include,  but  are  not  limited  to,  NMFS 
staff,  U.S.  Coast  Guard  and  Navy 
personnel  trained  in  whale 
identification,  scientific  research  survey 
personnel,  whale  watch  operators  and 
naturalists,  and  mariners  trained  in 
whale  species  identification  through 
disentanglement  training  or  some  other 
training  program  deemed  adequate  by 
NMFS.  A  reliable  report  woiUd  be  a 
credible  right  whale  sighting  based 
upon  which  a  DAM  zone  would  be 
triggered. 

Procedures  and  Criteria  to  Establish  a 
DAM  Zone 

NMFS  will  use  the  following 
procediues  and  criteria  to  establish  a 
DAM  zone: 

1.  A  circle  with  a  radius  of  at  least  2.8 
nm  (5.2  km)  would  be  dravtm  around 
each  individual  sighting  (event).  This 
radius  would  be  adjusted  for  the 
number  of  right  whales  seen  in  the 
sighting  such  that  the  density  of  4  right 
whales  per  100  nm2  (185.3  km2)  is 
maintained.  The  length  of  the  radius 
woidd  be  determined  by  taking  the 
inverse  of  the  4  right  whales  per  100 
nm2  (185.3  km2)  density,  which  is  24 
nm2  (44.5  km2)  per  whale.  This  is 
equivalent  to  a  radial  distance  of  2.8  nm 
(5.1  km)  for  a  single  right  whale  sighted, 
3.9  nm  (7.3  km)  for  two  whales,  4.8  nm 
(8.9  km)  for  three  whales,  etc. 

2.  If  any  circle  or  group  of  contiguous 
circles  includes  3  or  more  right  whales, 
this  core  area  and  its  surrounding 
waters  would  be  a  candidate  DAM  zone. 


Criteria  to  Determine  the  Extent  of  the 
DAM  Zone 

Once  NMFS  'dentifies  a  core  area 
containing  3  or  more  right  whales,  as 
described  here,  it  would  expand  this 
initial  core  area  to  provide  a  buffer  in 
which  the  right  whales  could  move  and 
still  be  protected.  NMFS  will  determine 
the  extent  of  the  DAM  zone  as  follows: 

1.  A  larger  circular  zone  will  be 
drawn  to  extend  15  nm  (27.8  km)  from 
the  perimeter  of  a  circle  around  each 
core  area. 

2.  The  DAM  zone  will  then  be  defined 
by  a  polygon  drawn  outside,  but 
tangential  to  the  circular  buffer  zone(s). 
The  latitudinal  and  longitudinal 
coordinates  of  the  corners  of  the 
polygon  will  then  be  identified. 

Decision  Factors  for  Implementing 
Restrictions  in  a  DAM  Zone 

Once  a  DAM  zone  is  identified,  NMFS 
will  determine  whether  to  impose,  in 
the  zone,  restrictions  on  fishing  and/or 
fishing  gear.  This  determination  would 
be  based  on  a  variety  of  factors, 
including  but  not  limited  to:  the 
location  of  the  DAM  zone  with  respect 
to  other  fishery  closure  areas,  weather 
conditions  as  they  relate  to  the  safety  of 
human  life  at  sea,  the  type  and  amount 
.  of  gear  already  present  in  the  area,  and 
a  review  of  recent  right  whale 
entanglement  and  mortality  data. 

Public  Notification 

If  NMFS  determines  restrictions  are 
necessary  in  the  zone,  NMFS  may 
require  removal  of  all  gillnet  and  lobster 
trap  gear  from  the  zone  within  2  days 
of  the  publication  of  a  notice  in  the 
Federal  Register.  At  this  time,  NMFS 
does  not  have  criteria  developed  that 
would  allow  gillnet  or  lobster  trap  gear 
to  be  fished  within  a  DAM  zone.  NMFS 
may  allow  fishing  within  a  DAM  zone 
with  specified  gear  if  that  gear  is 
determined  to  sufficiently  reduce  the 
risk  of  entanglement  to  right  whales. 
NMFS  may  identify  acceptable  fishing 
practices  and  gear  in  a  Federal  Register 
docviment.  Gear  not  in  compliance  with 
the  imposed  restriction  may  not  be  set 
in  the  DAM  zone  after  the  effective  date 
of  the  restriction.  NMFS  will  publish  a 
document  in  the  Federal  Register  and 
other  appropriate  media  announcing  the 
establishment  of  the  zone  with 
restrictions  imposed.  It  will  also 
announce  them  immediately  upon  filing 
the  document  with  the  Office  of  the 
Federal  Register,  which  is  generally  3  to 
5  days  before  publication  of  the  notice 
in  the  Federal  Register. 

If  NMFS  decides  not  to  implement 
restrictions  within  a  DAM  zone,  it  will 
issue  an  alert  to  fishermen  using 


Federal  Register /Vol.  67,  No.  6 /Wednesday.  January  9,  2002 /Rules  and  Regulations 1135 


appropriate  media  to  inform  them  of  the 
fact  that  right  whale  density  in  a  certain 
area  has  triggered  a  DAM  zone.  In 
addition,  NMFS  will  provide  detailed 
information  on  the  location  of  the  DAM 
zone  and  the  number  of  animals  sighted 
within  it. 

Duration  of  DAM  Zones 

NMFS  virill  maintain  a  DAM  zone  for 
a  minimum  of  15  days  from  the  date 
NMFS  issues  an  alert  (in  the  case  of  a 
zone  where  no  restrictions  are  imposed), 
or  the  15-day  period  from  the  effective 
date  of  restriction?  (in  the  case  where 
restrictions  are  imposed).  At  the 
conclusion  of  a  15-day  period,  the  DAM 
zone  would  automatically  expire,  imless 
whales  are  still  sighted  in  the  DAM 
zone,  in  which  case,  NMFS  will 
continue  the  zone  to  further  protect 
concentrations  of  right  whales.  Each 
extension  woidd  be  for  up  to  15  days 
unless  NMFS  extends  the  time  frame 
based  on  additional  sightings. 

NMFS  may  remove  restrictions  on  the 
DAM  zone  or  rescind  an  alert  prior  to 
its  automatic  expiration  if  there  are 
siuvey  efforts  and  no  confirmed 
sightings  of  right  whales  by  qualified  , 
individuals  for  1  week  or  if  other 
credible  evidence  indicates  that  right 
whales  have  left  the  designated  zone. 
NMFS  will  notify  the  public  by  issuing 
a  notification  in  the  Federal  Register 
and  through  other  appropriate  media. 

Comments  and  Responses 

Approximately  58  letters  of  comment 
were  received  during  the  public 
comment  period  on  the  proposed  rule, 
which  ended  on  November  1,  2001.  A 
complete  sununary  of  the  comments  and 
NMFS'  responses  is  provided  here. 

Comment  1:  Several  letters  were 
received  from  private  individuals  in 
support  of  NMFS'  proposal  to 
implement  DAM.  Most  of  those  letters 
expressed  serious  concerns  about  the 
future  svuvival  of  North  Atiantic  right 
whales.  In  addition,  these  comments 
encouraged  NMFS  to  work  closely  vdth 
gillnet  and  lobster  fishermen  to  protect 
right  whales  from  futiue  entanglements 
in  fishing  gear. 

Response:  NMFS  will  continue  to 
work  with  the  ALWTRT  and  members 
of  the  fishing  industry  to  minimize 
'  interactions  between  right  whales  and 
fishing  gear.  NMFS  believes  that  DAM 
will  reduce  serious  injuries  and 
mortalities  to  right  whales  from 
entanglements  by  temporarily  restricting 
lobster  trap  and  gillnet  fishing  gear  in 
areas  where  right  whales  congregate  to 
feed.  Conmient  2:  Several  comments 
questioned  the  DAM  trigger  mechanism. 
Many  felt  that  it  was  inappropriate  to 
base  a  DAM  zone  on  a  single  sighting  by 


one  person.  In  addition,  the  Maine 
Department  of  Marine  Resources 
requested  that  NMFS  determine  a 
clearer  definition  of  "qualified 
individual."  It  was  suggested  that  NMFS 
establish  a  tiered  process  for  judging 
whether  or  not  a  report  is  credible  and 
further  suggested  that  NMFS  request 
corroborating  information  from  the 
individual  providing  the  report  while 
continuing  to  verify  the  initial  report  • 
during  the  5-to  7-day  period  between 
filing  notice  with  the  Federal  Register 
and  publication.  Furthermore,  there 
were  concerns  that  false  sightings  woiUd 
be  reported  by  disgruntled  crew  or 
competitors  identifying  themselves  as 
"qualified  individuals"  wislnng  to 
cause  hardship  on  fishermen  by  closing 
down  their  fishing  groimds. 

Response:  NMFS  anticipates  that  it 
may  receive  false  or  exaggerated  reports 
of  right  whale  sightings  from  people 
claiming  to  be  "qualified  individuals." 
Therefore,  NMFS  intends  to  thoroughly 
investigate  all  reports  for  credibility  and 
reliability.  The  definitions  of  "qualified 
individual"  and  "reliable  report"  were 
developed  with  this  intent  in  mind.  In 
addition,  NMFS  will  require  that  the 
individual  providing  the  report  identify 
him  or  herself  and  the  vessel  from 
which  the  sighting  was  made. 
Anonymous  reports  will  not  be 
considered  reliable  and,  therefore, 
cannot  trigger  a  DAM  zone. 
Furthermore,  a  document  prepared  by 
the  Northeast  Fisheries  Science  Center 
entitied,  "Defining  Triggers  for 
Temporary  Area  Closures  to  Protect 
Right  Whales  irom  Entanglements: 
Issues  and  Options,"  concluded  that  a 
single  sighting  is  appropriate  because 
foraging  whales  are  at  risk  of 
entanglement  whenever  they  are 
feeding,  regardless  of  how  quickly  a 
food  soiuce  is  consumed.  (Clapham  and 
Pace,  2001).  Thereforei  to  trigger  a  DAM 
zone,  NMFS  feels  that  a  single  report  of 
right  whales  is  an  adequate  trigger 
mechanism.  Simply  stated,  as  long  as  a 
single  sighting  can  establish  that  the 
whales  are  feeding  in  an  area,  and  not 
merely  transiting  through,  no  additional 
sightings  would  be  necessary  based  on 
the  understanding  that  feeding  whales 
are  at  a  greater  risk  of  entanglement. 

CoiTunent  3:  Many  commenters 
questioned  the  implementation  of  a 
DAM  zone  based  on  the  proposed 
trigger  of  three  right  whales.  Comments 
from  lobstermen  and  state  agencies    ^ 
indicated  that  NMFS  should  adopt  the 
triggeir  of  eight  whales  sighted  twice 
over  2  days,  which  was  discussed  at  the 
ALWTRT  meeting.  Commenters 
encouraged  NMFS  to  explore  all  other 
information  available  to  ensiue  that  the 


three-whale  trigger  is  appropriate  for  the 
implementation  of  a  DAM  zone. 

Response:  The  issue  of  the  number  of 
right  whales  that  would  trigger  a  DAM 
zone  was  discussed  at  the  ALWTRT 
meeting.  However,  the  ALWTRT  did  not 
produce  any  consensus 
recommendations  on  any  one  set  of 
whale  density  criteria  and/or  triggering 
levels.  NMFS  determined  that  a  trigger 
based  on  the  sighting  of  three  right 
whales  was  appropriate  after 
considering  the  analysis  of  sighting  data 
performed  by  the  Northeast  Fisheries 
Science  Center.  Foraging  whales  are 
assiuned  to  be  at  risk  of  entanglement 
and  DAM  was  designed  to  respond 
quickly  to  situations  where  feeding 
whales  and  fishing  gear  overlap  in  order 
to  reduce  the  chances  that  a  whale  will 
get  entangled.  Therefore,  the  scientific 
research  conducted  on  DAM  sought  to 
establish  the  smallest  number  of  right 
whales  that  could  be  advanced  as  a 
reliable  indicator  that  the  animals  were 
engaged  in  feeding  behavior.  The 
scientists  concluded  that  a  sighting  of 
three  or  more  right  whales  in  an  area 
was  a  reasonably  good  indicator  that  the 
animals  were  residing  in  an  area  to  feed. 
(Clapham  and  Pace,  2001). 

Comment  4:  Comments  were  received 
expressing  concern  about  the  size  of  the 
DAM  zone.  In  particular,  several 
lobstermen  felt  that  it  would  take 
months  to  remove  their  gear  from  a 
DAM  area  of  1,000  nm  or  more  and 
suggested  that  DAM  areas  of  10  nm 
would  be  more  realistic  for  compliance 
by  the  industry.  One  lobsterman 
estimated  that  it  would  take  12  trips, 
each  lasting  up  to  10  days,  to  remove 
gear  from  a  1,000-iun  DAM  zone.  In 
addition,  many  comments  from 
fishermen  explained  that  if  all  gear  is 
removed  from  the  DAM  zone  it  will  be 
reset  around  the  boundary  of  the  area, 
thus  creating  a  wall  around  the  DAM 
zone,  which  may  create  a  greater  risk  of 
entanglement  to  right  whales. 

Response:  NMFS  appreciates  the 
amount  of  effort  that  may  be  required  to 
remove  gillnet  and  lobster  trap  gear 
from  a  DAM  zone.  The  analysis  of 
sighting  data  presented  in  the  document 
"Defining  Triggers  for  Temporary  Area 
Closures  to  Protect  Right  Whales  from 
Entanglements:  Issues  and  Options," 
found  that  a  15-tun  buffer  around  the 
initial  core  area  would  enclose  all  of  the 
whales  sighted,  irrespective  of  their 
movements  during  the  course  of  the 
event.  (Clapham  and  Pace,  2001).  The 
size  of  the  DAM  zone  is  dependent  on 
the  niunber  of  whales  that  would  trigger 
an  event. 

Comment  5:  Several  comments  were 
received  that  expressed  concerns  about 
the  amount  of  time  proposed  for 
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compliance  with  gear  restrictions  within 
DAM  zones.  For  example,  a  comment 
received  from  a  lobsterman  stated  that  it 
would  be  impossible  to  remove  all 
lobster  gear  in  the  time  allotted  under 
the  proposed  rule  and,  furthermore,  the 
chaos  and  confusion  created  would 
present  a  safety  hazard. 

Response:  NMFS  appreciates  the  time, 
effort,  and  risk  involved  in  hauling 
fishing  gear  and  removing  it  from  an 
area  that  has  been  designated  for  DAM. 
In  order  to  provide  fishermen  with  time 
to  respond  to  the  implementation  of 
gear  restrictions  within  a  DAM  zone, 
NMFS  will  issue  a  notice  at  the  time  the 
notice  is  filed  with  the  Office  of  the 
Federal  Register,  which  is  usually  3  to 
5  days  prior  to  the  regulation  being 
published  in  the  Federal  Register.  Once 
the  decision  has  been  made  to  remove 
gear  from  a  DAM  zone,  NMFS  will 
notify  the  commercial  fisheries  affected 
as  quickly  and  comprehensively  as 
reasonably  possible.  In  addition,  when  a 
right  whale  sighting  meets  the  DAM 
trigger,  NMFS  will  issue  an  alert  via 
email  to  all  ALWTRT  members  and  post 
the  alert  on  the  website  at 
www.nero.nmfs.gov/whaletrp/.  NMFS 
hopes  that  members  of  the  ALWTRT 
who  receive  an  alert  will  circulate  the 
information  to  other  interested  parties  to 
help  insure  that  the  fishermen  who  may 
have  to  eventually  remove  gear  from  a 
DAM  zone  have  time  to  respond. 
Fishermen,  industry  representatives, 
environmental  groups,  and  all  others 
interested  in  receiving  alerts  and  notices 
over  the  Internet  should  provide  their 
email  address  to  the  Northeast  Regional 
Office  (See  AOORESSES  section).  NMFS 
will  also  mail  letters  providing  notice  to 
those  who  request  it  by  contacting  the 
Northeast  Regional  Office  (See 
ADDRESSES  section),  hi  addition,  NMFS 
will  investigate  using  a  news  bulletin 
service  to  provide  notice  through  the 
local  press. 

Coaiment  6:  Several  comments  were 
received  that  questioned  the  length  of 
the  restricted  period.  In  particular,  the 
Massachusetts  Division  of  Marine 
Fisheries  felt  that  the  rule  making 
process  and  the  time  required  for 
fishermen  to  remove  all  of  their  gear 
from  a  DAM  area  would  exceed  the 
duration  of  most  sighting  "events." 

Response:  NMFS  intends  to  respond 
to  reports  of  right  whale  sightings  that 
trigger  a  DAM  as  quickly  as  possible  in 
order  io  insure  that  restrictions  are 
implemented  in  a  timely  fashion  to 
maximize  protechon  for  the  animals. 
See  NMFS'  response  to  the  previous 
comment.  NMFS  believes  that  an  initial 
restricted  period  of  15  days  with  the 
ability  for  extension  is  an  adequate  and 
appropriate  management  measure  for 


protecting  right  whales.  Research 
conducted  by  the  Northeast  Fisheries 
Science  Center  concluded  that  a  15-day 
restricted  period  represented  the 
average  mean  duration  of  the  13 
documented  events  that  began  with  an 
initial  sighting  of  three  or  more  right 
whales.  (Clapham  and  Pace,  2001). 
Therefore,  based  on  these  findings, 
NMFS  established  an  initial  restricted 
period  of  at  least  15-days  with 
additional  extensions  to  the  restricted 
period  if  whales  continue  to  meet  the 
trigger  for  DAM. 

Comment  7:  A  comment  from  an 
environmental  group  expressed  concern 
with  the  automatic  expiration  of  the 
DAM  zone  after  15  days  and  felt  that 
NMFS  should  be  required  to  lift 
restrictions,  through  notification  in  the 
Federal  Register,  once  the  whales  are  no 
longer  sighted  in  the  area. 

Response:  NMFS  intends  to  provide 
protection  for  concentrations  of  right 
whales  that  remain  present  in  the  area 
after  the  conclusion  of  the  15-day 
period,  if  necessary  and  appropriate,  by 
extending  the  restricted  period,  through 
notification  in  the  Federal  Register. 
NMFS  believes  that  an  initial  restricted 
period  of  15  days  with  the  ability  for 
extension  is  an  adequate  and 
appropriate  management  measiu«  for 
protecting  right  whales.  Research 
conducted  by  the  Northeast  Fisheries 
Science  Center  concluded  that  a  15-day 
restricted  period  represented  the 
average  mean  duration  of  the  13 
documented  events  that  began  with  an 
initial  sighting  of  three  or  more  right 
whales.  (Clapham  and  Pace,  2001). 
Therefore,  based  on  these  findings, 
NMFS  established  an  initial  restricted 
period  of  at  least  15  days  with 
additional  extensions  to  the  restricted 
period  if  whales  continue  to  meet  the 
trigger  for  DAM. 

Comment  8:  Several  comments  were 
received  bom  fishermen  who  felt  it  is 
unnecessary  to  implement  DAM 
because  the  gear  they  aie  currently 
utilizing  is  already  considered  "whale 
safe".  Lobstermen  fishing  in  Cape  Cod 
Bay  with  sinking  and  neutrally  buoyant 
line  and  weak  links  felt  that  this  gear 
adequately  reduces  the  risk  of  serious 
injury  or  mortality  to  right  whales  frtim 
entanglements  without  NMFS  requiring 
further  alterations  or  requiring  the 
removal  of  gear  from  the  area. 
Lobstermen  also  expressed  concerns 
about  the  economic  impact  of  DAM  on 
their  business  and  added  that  rhanging 
over  to  neutrally  buoyant  and  sinking 
line  has  already  been  very  cosdy,  and 
expressed  displeasure  at  what  was 
perceived  as  NMFS'  apparent  disregard 
for  the  efforts  of  the  ALWTRT  towards 
developing  gear  that  can  coexist  with 


whales  without  making  closures 
necessary.  In  addition,  the 
Massachusetts  Division  of  Marine 
Fisheries  (DMF)  encouraged  NMFS  to 
adopt  more  universal  "whale  safe"  gear 
modifications  instead  of  implementing 
DAM  because  improving  devices,  such 
as  buoy  line  breakaways,  eliminates  the 
need  to  completely  remove  gear  from  an 
area.  Conversely,  several  environmental 
groups  commenting  on  this  issue 
recommended  that  NMFS  require  the 
removal  of  all  lobster  trap  and  gillnet 
gear  from  the  DAM  zone,  in  light  of  the 
fact  that  NMFS  and  the  ALWTRT  can 
not  agree  on  gear  modifications  that 
sufficiently  reduce  the  risk  of 
entanglement. 

Response:  NMFS  will  continue  to 
work  with  the  ALWTRT  to  modify  and 
develop  fishing  gear  that  adequately 
reduces  the  risk  of  entanglement  to  large 
whales  and  when  such  gear  is  deemed 
adequate,  NMFS  may  allow  it  to  be  used 
for  fishing  within  DAM  zones.  In 
addition,  NMFS  encourages  fishermen 
to  collaborate  with  the  gear  research 
team  towards  developing  fishing  gear 
that  completely  reduces  the  risk  of 
entanglement  to  right  whales.  However, 
imtil  then,  the  most  reliable  means  for 
reducing  the  risk  of  entanglements  to 
right  whales  within  DAM  zones  is  by 
requiring  the  complete  removal  of  aU 
lobster  trap  and  gillnet  fishing  gear.  See 
response  to  comment  18. 

Comment  9:  A  comment  from  an 
environmental  group  questioned  how 
NMFS  planned  to  enforce  voluntary 
compliance  with  gear  restrictions  within 
DAM  zones. 

Response:  In  the  event  that  right 
whale  sightings  trigger  a  DAM  zone, 
NMFS  will  determine  whether  to 
impose  restrictions  on  fishing  and/or 
fishing  gear.  This  determination  will  be 
based  on  a  variety  of  factors,  including 
but  not  limited  to:  the  location  of  the 
DAM  zone  with  respect  to  other  fishery 
closure  areas,  weather  conditions  as 
they  relate  to  the  safety  to  human  life  at 
sea,  the  t)^  and  amount  of  gear  already 
present  in  the  area,  and  a  review  of 
recent  right  whale  entanglement  and 
mortality  data.  If  NMFS  determines 
restrictions  are  necessary  in  the  zone, 
NMFS  may  require  removal  of  all  gillnet 
and  lobster  trap  gear  bom  the  zone 
within  two  days  of  the  publication  of 
the  notice  in  the  Federal  Register.  U 
NMFS  decides  not  to  implement 
restrictions  within  the  DAM  zone, 
NMFS  wiU  follow  the  protocol 
developed  cooperatively  between  NMFS 
and  the  ALWTRT  for  voluntary 
compliance.  NMFS  will  issue  an  alert  to 
fishermen  using  appropriate  media  to 
inform  them  of  the  fact  that  right  whale 
density  in  a  certain  area  has  triggered  a 
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DAM  zone.  Li  addition,  NMFS  will  . 
provide  detailed  information  on  the 
location  of  the  DAM  zone  and  the 
number  of  animals  sighted  within  it. 
Furthermore,  NMFS  will  request  that 
fishermen  voluntarily  remove  lobster 
trap  and  gillnet  gear  from  the  DAM  zone 
and  no  additional  gear  be  set  inside  it. 
NMFS  believes  providing  this 
information  to  interested  parties  and 
requesting  compliance  with  gear 
restrictions,  which  is  in  every 
fisherman's  interest,  is  an  appropriate 
means  for  maintaining  communication 
with  industry  while  providing 
protection  for  right  whales. 

Comment  10:  Several  comments 
suggested  that  the  regulation  of  state 
waters  would  be  better  served  if  left  to 
state  agencies.  Specifically,  lobstermen 
fishing  in  Cape  Cod  Bay  felt  that  NMFS 
should  follow  the  Massachusetts  DMF 
approach  to  developing  rules  to  reduce 
entanglements.  Other  coimnenters  bom 
the  lobster  fishing  industry  expressed 
opposition  to  Federal  regulations  that 
would  supersede  rules  already  imposed 
within  state  waters  because  of  the 
feeling  that  DMF  knows  the  state  waters 
better  than  NMFS.  In  addition,  a 
comment  received  from  a  member  of  the 
lobster  industry  encouraged  NMFS  to 
allow  the  State  of  Maine  to  assess  and 
provide  the  appropriate  regidations  in 
consideration  of  the  imique  variability 
and  spacial  distribution  between  right 
whales  and  fishing  gear  off  the  Maine 
coast.  The  Maine  Department  of  Marine 
Resources  echoed  these  concerns  and 
also  believed  that  the  state  whale 
protection  plans  offer  the  greatest 
chance  of  success. 

Response:  Although  the  MMPA 
provides  NMFS  with  authority  to 
regulate  in  State  waters,  states  can 
develop  equally  protective  or  more 
protective  restrictions  if  they  choose, 
and  NMFS  encourages  such  action. 
Further,  NMFS  has  cooperative 
agreements  in  place  with  a  number  of 
Atlantic  states,  which  enable  states  to 
enforce  requirements  of  the  MMPA  and 
its  implementing  regulations. 

NMFS  tries  to  coordinate  with  states 
on  other  issues  as  well.  For  example, 
with  regard  to  gear  markings  that  yield 
individual  vessel  information,  many  of 
the  state  and  Federal  fishery 
management  plans  currendy  require 
marking  of  buoys  and/or  traps  with 
individual  vessel  identification.  NMFS 
plans  to  continue  to  work  with  state 
fisheries  agencies  to  investigate  gear 
marking  coast-wide  and  identify  gaps  in 
marking  of  siuface  gear,  gillnets,  and 
traps,  lliis  information  will  be 
jiresented  to  the  ALWTRT  for  future 
consideration 


Comment  11:  Comments  were 
received  that  expressed  concerns  about 
the  procedure  for  providing  notice  to 
fishermen  in  the  event  of  a  DAM 
closure.  For  example,  the  Massachusetts 
DMF  felt  diat  Uie  May  2001,  DAM 
closure  was  a  failure  because  NMFS  did 
not  contact  all  of  the  fishermen  affected 
and  questioned  whether  NMFS  could 
dedicate  the  staff  time  to  informing 
fishermen  of  future  DAM  closures. 
Another  commenter  questioned  how 
NMFS  would  provide  notification  to 
fishermen  prior  to  the  publication  in  the 
Federal  Register. 

Response:  Once  the  decision  has  been 
made  to  remove  gear  from  a  DAM  zone, 
based  on  the  criteria  outlined  in  the 
preamble,  NMFS  will  notify  the 
commercial  fisheries  affected  as  quickly 
and  comprehensively  as  possible.  In 
order  to  provide  fishermen  with  time  to 
respond  to  the  implementation  of  gear 
restrictions  within  a  DAM  zone,  NMFS 
will  issue  a  notice  at  the  time  the  notice 
is  filed  with  the  Office  of  the  Federal 
Register,  which  is  usually  3  to  5  days 
prior  to  publication  in  the  Federal 
Register.  In  addition,  when  a  right 
whale  sighting  meets  the  DAM  trigger, 
NMFS  will  issue  an  alert  via  email  to  all 
ALWTRT  members  and  post  the  alert  on 
the  website  at  www.nero.mnfs.gov/ 
whaletrp/.  NMFS  hopes  that  members  of 
the  ALWTRT  who  receive  an  alert  will 
circulate  the  information  to  ofhet 
interested  parties  to  help  insure  that  the 
fishermen  who  may  have  to  eventually 
remove  gear  frt)m  a  DAM  zone  have 
time  to  respond.  Fishermen,  industry 
representatives,  environmental  groups, 
and  all  others  interested  in  receiving 
alerts  and  notices  over  the  internet 
should  provide  their  e-mail  address  to 
the  Northeast  Regional  Office.  (See  the 
ADDRESSES  section).  NMFS  will  also 
mail  letters  providing  notice  to  these 
who  request  it  by  contacting  the 
Northeast  Regional  Office  in  addition  to 
posting  such  notification  on  the 
Northeast  Regional  Office  web  site  at 
www.nero.nmfs.gov.  In  addition,  NMFS 
will  investigate  using  a  news  bulletin 
service  to  provide  notice  through  the 
local  press. 

Comment  12:  Several  commenters 
pointed  out  that  the  procedure  for 
creating  a  DAM  zone  in  the  proposed 
rule  differed  from  how  the  process  is 
described  in  the  dociunent  "Defining 
Triggers  for  Temporary  Area  Closiures  lo 
Protect  Right  Whales  bom 
Entanglements:  Issues  and  Options." 

Response:  NMFS  agrees  and  this 
inconsistency  has  been  corrected  in  this 
final  rule.  The  justffication  and  rationale 
for  the  correction  can  be  found  in  the 
preamble  of  this  final  rule  under 


"Changes  in  the  Final  Rule  from  the 
Proposed  Rule." 

Comment  13:  Many  comments 
received  questioned  the  decision  factors 
NMFS  proposed  when  considering 
whether  to  impose  restrictions  on 
fishing  and/ or  fishing  gear  within  a 
DAM  zone.  In  particular,  several 
environmental  groups  felt  that,  except 
for  the  consideration  of  weather 
conditions  as  they  relate  to  the  safety  of 
life  at  sea,  the  factors  listed  in  the 
proposed  rule  should  not  influence  the 
decision  to  impose  restrictions  on 
fishing  because  such  restrictions  should 
be  automatic  once  a  concentration  of 
right  whales  triggers  a  DAM  zone.  It  was 
also  noted  that  NMFS  should  require 
the  complete  removal  of  all  gear 
automatically  once  a  DAM  zone  has 
been  triggered.  A  letter  from  the  Marine 
Mammal  Commission  also  expressed 
concerns  over  the  discretion  reserved  by 
NMFS  with  respect  to  whether  to 
impose  restrictions  within  a  DAM  zone 
and  felt  that  the  factors  should  only  be 
considered  for  setting  a  deadline  when 
gear  should  be  removed. 

Response:  NMFS  believes  that  the 
agency  should  be  provided  with  some 
level  of  discretion  when  deciding 
whether  to  impose  gear  restrictions 
within  a  DAM  zone.  Therefore,  NMFS 
will  base  its  decision  on  the  enumerated 
factors  that  are  relevant  based  on  the 
circumstances  surroimding  the 
implementation  of  a  DAM  zone. 

Comment  14:  Several  comments  bova 
environmental  groups  expressed 
concerns  over  the  proposed  regulatory 
language  which  provides  NMFS  with 
the  option  of  deciding  whether  or  not  to 
require  the  complete  removal  of  lobster 
trap  and  gillnet  gear  from  a  DAM  zone. 
For  example,  one  commenter  felt  that 
this  discretion  merely  maintains  the 
status  quo  and,  therefore,  would  not 
sufficiently  reduce  jeopardy.  Another 
commenter  felt  that,  because  NMFS  and 
the  ALWTRT  cannot  agree  on  gear 
modifications  that  would  sufficienUy 
reduce  the  risk  of  entanglement  to  right 
whales,  NMFS  should  require  the 
complete  removal  of  all  lobster  trap  and 
gillnet  gear  from  the  DAM  zone. 

Response:  NMFS  befieves  that 
reserving  the  discretion  to  decide 
whether  to  implement  gear  restrictions 
within  DAM  zones  gives  the  agency  a 
reasonable  amount  of  flexibility  to 
respond  to  the  vast  multitude  of 
scenarios  under  which  a  DAM  zone  may 
be  triggered.  NMFS  feels  that  DAM,  in 
combination  with  the  proposed  rules  for 
Seasonal  Area  Management  (SAM)  and 
additional  gear  modifications,  are 
collectively  sufficient  to  remove  the 
likelihood  of  jeopardy  to  the  continued 
existence  of  North  Atlantic  right  whales. 
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DAM  was  specifically  included  as  one 
of  the  multiple  management 
components  to  the  Reasonable  and 
Prudent  Alternative  (RPA)  discussed  in 
the  four  BOs  on  the  Fishery 
Management  Plans  for  spiny  dogfish, 
monkfish,  multispecies,  and  Federal 
regulations  for  the  American  lobster 
fishery.  According  to  the  RPA,  DAM, 
SAM,  and  expanded  gear  modifications 
were  developed  to  cumulatively 
eliminate  serious  mortality  and  serious 
injuries  of  right  whales  in  gillnet  and 
lobster  trap  gear,  eliminate  serious  and 
prolonged  entanglements,  and 
significantly  reduce  the  total  nimiber  of 
right  whale  entanglements  in  gillnet  and 
lobster  trap  gear.  NMFS  does  not  feel 
that  reserving  the  discretion  on  deciding 
whether  to  implement  gear  restrictions 
within  DAM  zones  implies  that  the 
agency  will  fail  to  respond  when 
sightings  of  right  whales  trigger  DAM.  In 
addition,  while  NMFS  feels  that,  at  the 
ciurrent  time,  requiring  the  complete 
removal  of  gillnet  and  lobster  trap  gear 
from  within  a  DAM  zone  is  the 
appropriate  means  for  reducing  the  risk 
of  entanglement  to  right  whales,  the 
agency  continues  to  encourage 
fishermen  and  gear  researchers  to  work 
on  innovating  and  developing  ways  to 
improve  fishing  gear  to  avoid  serious 
injury  and  mortality  from 
entanglements.  In  recognition  of  the  fact 
that  gear  research  and  development  is 
ongoing,  NMFS  felt  it  was  important  to 
maintain  the  option  of  allowing  fishing 
with  "risk  averse"  gear  inside  a  DAM 
zone  in  the  event  that  such  gear  is 
perfected  and  approved. 

Comment  15:  One  commenter 
suggested  that  NMFS  clarify  the 
circiimstances  under  which  a  DAM 
would  continue  and  how  it  would  be 
limited.  The  commenter  expressed 
concern  regarding  a  hypothetical 
situation  where,  during  the  15-day 
restricted  period  for  a  DAM  zone,  a 
second  grouping  of  whales  triggered 
another  separate  DAM  zone  outside  but 
adjacent  to  the  initial  zone  specified  in 
the  notice.  Based  on  this  scenario,  the 
commenter  was  concerned  that  the 
initial  DAM  zone  would  be  enlarged  to 
create'a  single,  very  large  closure. 

Response:  In  the  event  that  right 
whales  are  sighted  and  a  DAM  zone  is 
triggered,  ^>IMFS  would  maintain  the 
area  for  at  least  15  days.  If  a  DAM  zone 
is  triggered,  but  no  restrictions  are 
implemented,  the  15-day  period  would 
begin  from  the  time  NMFS  issues  the 
alert.  If,  on  the  other  haqd,  NMFS 
implements  gear  restrictions  within  the 
DAM  zone,  the  15-day  period  would 
begin  on  the  date  the  restrictions 
become  effective  (i.e.,  2  days  after 
publication  in  the  Federal  Register).  In 


response  to  the  hypothetical  situation 
described,  while  it  is  possible  that  there 
may  be  some  days  that  the  successive 
DAM  zones  overlap,  the  first  DAM  zone 
will  automatically  expire  after  15  days, 
unless  NMFS  decided  to  extend  the 
restricted  period  to  further  protect 
concentrations  of  right  whales. 
However,  NMFS  also  has  the  option  of 
removing  restrictions  prior  to  the  15-day 
automatic  expiration  if  subsequent 
survey  efforts  confirm  that  right  whales 
have  left  the  designated  area.  The 
second  DAM  zone  would  be  maintained 
separately  with  its  own  15-day 
restricted  period. 

Comment  16:  The  U.S.  Coast  Guard 
commented  on  aerial  patrols  to  assist  in 
confirming  sightings  and  enforcing 
restrictions  within  the  DAM  zone.  Due 
to  a  re-prioritization  of  law  enforcement 
missions,  the  Coast  Guard  will  only  be 
able  to  devote  minimal  aircraft  hours  to 
assist  NMFS  in  the  implementation  and 
enforcement  of  DAM.  In  addition, 
surface  patrols  will  be  more  limited 
than  in  the  past.  Finally,  the  U.S.  Coast 
Guard  stated  that,  if  fishing  gear  is 
modified  and  approved  for  use  within  a 
DAM  zone,  the  U.S.  Coast  Guard  will 
not  be  able  to  assist  in  enforcement  of 
those  restrictions  because  they  are  not 
equipped  or  trained  to  haul  fixed  gear. 

Response:  NMFS  greatly  appreciates 
the  support  the  U.S.  Coast  Guard  has 
provided  in  the  past  for  implementing 
and  enforciiig  management  programs 
designed  to  protect  and  conserve  marine 
mammals.  These  two  agencies  have  a 
strong  commitment  to  cooperating  in 
the  development,  implementation,  and 
enforcement  of  programs  for  marine 
protected  resources,  including  North 
Atlantic  right  whales  and  other  marine 
mammals.  NMFS  acknowledges  the  fact 
that  the  duties  of  the  U.S.  Coast  Guard 
have  been  re-prioritized  in  light  of 
recent  national  events.  NMFS  notes, 
however,  that  other  means  of  enforcing 
the  DAM  restrictions  exist  aside  from 
pulling  gear  and  that  other  law 
enforcement  resources  can  be  used  to 
enforce  DAM  restrictions. 

Comment  1 7:  Several  comments  were 
received  expressing  concerns  over  the 
burden  placed  on  American  fishing  to 
protect  whales  while  only  a  token  effort 
is  directed  towards  ship  strikes  and 
Canadian  fixed  gear. 

Response:  NMFS  acknowledges  that 
ship  strikes  and  entanglements  with 
fishing  gear  of  foreign  flag  vessels  also 
cause  serious  injury  and  mortality  to 
right  whales.  NMFS  is  cxirrently 
addressing  these  threats  throu^  other 
means  and  policy  discussions.  NMFS  is 
issuing  this  final  rule  specifically  to 
address  commercial  fishery  impacts 
from  four  fisheries.  This  final  ride  stems 


from  a  component  o^the  RPA  resulting 
ftt)m  consultations  required  under  the 
ESA  on  the  continued  operation  of  the 
monkfish,  spiny  dogfish,  multispecies, 
and  lobster  fisheries.  However,  the 
ALWTRP  is  designed  to  respond  to  the 
threats  posed  by  domestic  fishing  gear. 
NMFS  appreciates  the  continued 
involvement  of  the  gillnet  and  lobster 
trap  fisheries  in  the  ALWTRT  and  their 
efforts  to  reduce  serious  injury  and 
mortality  to  marine  mammals, 
especially  right  whales.  NMFS 
understands  that  right  whales  are 
injured  and  killed  by  other  sources  and 
will  continue  to  work  toward  reduction 
of  those  impacts.  For  example,  NMFS  is 
currently  taking  into  consideration 
recommendations  from  the  Northeast 
Implementation  Team  for  the  Recovery 
of  the  Northern  Right  whale  and  the 
Humpback  whale  and  the  Southeast 
U.S.  Right  Whale  Recovery  Plan 
Implementation  Team  on  ways  to 
reduce  the  impacts  of  ship  strikes  from 
the  recreational  and  commercial 
shipping  sectors.  In  addition,  NMFS  is 
working  on  a  proposed  rule  to  regulate 
wuale  watching.  Finally,  NMFS  is 
working  with  representatives  from  the 
Canadian  Department  of  Fisheries  and 
Oceans  to  develop  and  implement  ° 
protective  measures  for  right  whales  in 
Canadian  waters. 

Comment  18:  A  comment  received 
from  an  environmental  groups  requested 
that,  if  NMFS  is  planning  on  allowing 
gear  to  be  fished  within  a  DAM  zone 
that  is  determined  to  sufficiently  reduce 
the  risk  of  entanglement  to  right  whales, 
then  NMFS  should  clarify  what 
constitutes  a  "sufficient"  reduction. 

Response:  Although  NMFS  is 
considering  gillnet  and  lobster  trap  gear 
modifications  as  part  of  the  proposed 
rule  for  the  SAM  program,  at  present, 
NMFS  does  not  have  criteria  developed 
that  would  allow  gillnet  or  lobster  trap 
gear  to  be  fished  within  a  DAM  zone. 
NMFS  may  allow  fishing  within  a  DAM 
zone  with  specified  gear  if  that  gear  is 
determined  to  sufficiently  reduce  the 
risk  of  entanglement  to  right  whales. 
The  DAM  program  is  designed  for  a 
rapid  response  to  the  presence  of  right 
whales  in  areas  at  times  that  are 
generally  impredictable.  The  regulatory 
text  and  preamble  of  the  proposed  rule 
notes  that  any  gear  modifications 
determined  by  NMFS  to  sufficiently 
reduce  the  risk  of  entanglement  to  right 
whales  would  be  identified  in  the 
Federal  Register  notice  implementing 
the  DAM  zone.  To  the  extent 
practicable,  NMFS  will  provide  a 
separate  notification  in  the  Federal 
R^gisterregarding  any  determination 
that  gear  modifications  sufficiently 
reduce  the  risk  of  entanglement  to  right 
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whales  in  DAM  zones  in  advance  of 
imposition  of  any  DAM  zones  with 
those  gear  modifications. 

Comment  19:  One  commenter 
suggested  that  NMFS  initiate  inter- 
agency and  international  cooperation  to 
assist  in  the  development  of  programs  to 
protect  right  whales. 

Response:  NMFS  notes  that  under 
section  7  of  the  Endangered  Species  Act, 
Federal  agencies  must  consult  with 
NMFS  to  insure  that  any  action 
authorized,  funded,  or  carried  out  by 
such  agency  (referred  to  as  the  "action 
agency")  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species.  After  discussions 
with  the  action  agency,  if  NMFS 
concludes  in  a  biological  opinion  that 
an  activity  is  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
or  threatened  species,  NMFS  must 
include  in  its  opinion  any  RPAs  to 
avoid  the  likelihood  of  jeopardy  to  the 
listed  species  from  the  Federal  activity. 
Furthermore,  NMFS  has  established 
Memoranda  of  Agreement  between 
several  Federal  agencies,  such  as  the 
U.S.  Navy,  U.S.  Coast  Guard,  and  U.S. 
Army  Corps  of  Engineers,  to  help  better 
protect  and  recover  listed  species.  With 
respect  to  international  cooperation, 
NMFS  is  continuing  to  work  with  the 
Canadian  government  to  develop  and 
implement  protective  measures  for  right 
whales  in  Canadian  waters.  In  addition, 
NMFS  is  woridng  with  Canadian  whale 
biologists  and  support  teams  to  improve 
and  expand  disentanglement  efforts  in 
Canadian  waters. 

Comment  20:  One  commenter 
suggested  that  NMFS  issue  regulations 
to  close  portions  of  the  Right  Whale 
Critical  Habitat  Areas  to  ^llnet  and 
lobster  fishing  and  completely  prohibit 
the  use  of  "high  risk"  types  of  fishing 
gear  in  critical  habitat  during  periods  of 
known  use  by  the  whales. 

Response:  Although  NMFS  has  not 
specifically  defined  or  designated  "high 
risk"  types  of  fishing  gear,  data 
collected  bova  past  entanglements 
indicates  that  serious  injuries  and 
mortalities  to  right  whales  have 
occurred  from  interactions  with  gear 
used  by  the  anchored  gillnet  and  lobster 
trap  fisheries.  As  a  result,  NMFS  has 
implemented  regulations  that  restrict 
the  use  of  these  gear  types  within  right 
whale  critical  habitat  during  the  months 
that  the  whales  are  present  in  these 
areas.  For  example,  from  April  1  to  June 
30,  no  lobster  trap  or  anchored  gillnet 
gear  may  be  set  in  the  Great  South 
Channel  Critical  Habitat.  In  addition, 
from  January  1  to  May  15,  anchored 
gillnetting  is  prohibited  within  the  Cape 
Cod  Bay  Critical  Habitat.  Lobster  trap 
fishing  is  permitted  during  this 


restricted  period  within  Cape  Cod  Bay 
Critical  Habitat,  but  the  gear  must  be  set 
with  weak  links  and  sinking  lines  that 
reduce  the  risk  of  serious  injury  and 
mortality  trom.  entanglements. 

Comment  21:  NMFS  should  develop 
take  reduction  plans  (TRPs)  that  would 
mitigate  bycatch  of  all  strategic  stocks  of 
marine  manunals  in  commercial 
fisheries. 

Response:  NMFS  has  chosen  to 
develop  TRPs  on  particular  stocks. 
NMFS  manages  multiple  stocks  through 
some  TRPs  such  as  the  ALWTRP. 
Decisions  on  whether  a  TRP  addresses 
single  or  multiple  stocks  is  dependent 
on  the  similarities  of  the  fisheries  that 
impact  these  stocks.  No  take  reduction 
team  can  be  tasked  with  suggesting 
recommendations  to  mitigate  bycatch  of 
all  strategic  marine  mammal  stocks  in 
conmiercial  fisheries,  and  NMFS  does 
not  have  the  funds  to  develop  additional 
take  reduction  teams  at  this  time. 
Presently,  NMFS  is  considering  the  take 
reduction  teams  currently  formed,  and 
the  success  of  each  TRP  toward  reaching 
the  goals  of  the  MMPA,  in  order  to 
determine  whether  funds  could  he- 
redirected  to  support  additional  take 
reduction  teams. 

Comment  22:  One  commenter  noted 
that  NMFS  must  undertake  an  adequate 
program  of  research  and  development 
for  the  purpose  of  devising  improved 
fishing  methods  and  gear  so  as  to  reduce 
the  incidental  taking  of  right  whales  in 
commercial  fishing. 

Response:  NMFS  is  committed  to  gear 
research  and  development,  and  will 
expand  this  program  as  funding  allows. 
NMFS  has  gear  laboratories  and 
research  teams  that  specifically  focus  on 
gear  development  and  testing. 
Additionally,  NMFS  contracts  with 
researchers,  individuals  and  companies 
to  develop  gear  solutions.  Many  of  the 
current  TRP  measures  are  based  on  the 
outcome  of  such  gear  research  (e.g.  weak 
links)  conducted  and/or  funded  by 
NMFS.  The  gear  modifications  are 
important  to  reduce  interactions 
between  right  whales  (and  other  large 
whales)  and  fishing  gear  to  further 
reduce  serious  injiuy  and  mortality  of 
large  whales  due  to  entanglement  in 
fishing  gear.  In  addition,  NMFS  intends 
to  continue  to  support  the  contributions 
made  by  the  ALWTRT's  Gear  Advisory 
Group.  NMFS  is  collaborating  with 
other  organizations  to  host  a  gear 
workshop,  tentatively  scheduled  for 
February  2002,  to  investigate  additional 
options  and  gear  enhancements  for 
gillnet  and  lobster  trap  gear.  The  results 
of  this  workshop  will  be  distributed  to 
the  ALWTRT  for  consideration  of  future 
gear  recommendations  to  NMFS. 
Comment  23:  Several  commenters 


expressed  concerns  over  the  lack  of 
notification  regarding  the  publication  of 
the  proposed  rules. 

Response:  Time  constraints  prevented 
NMFS  from  holding  public  hearings  on 
the  current  regulations;  however,  NMFS 
used  other  ways  to  let  the  public  know 
that  public  comments  were  being  sought 
on  a  proposed  rule  to  address 
commercial  fishery/large  whale 
interactions.  In  addition  to  publication 
of  the  proposed  rule  in  the  Federal 
Register,  efforts  included  distributing 
the  information  to  ALWTRT  members 
who  represent  various  stakeholder 
groups  and  provide  valuable  links  to 
distribute  information  to  the  public, 
NOAA  press  release,  announcement  in 
NOAA's  FishNews,  and 
communications  with  state  managers. 
NMFS  will  consider  other  means  of 
communicating  with  the  public  and 
welcomes  reconmiendations  on  ways  to 
disseminate  such  information  such  as 
through  letters  to  permit  holders. 

Comment  24:  One  commenter 
suggested  that  NMFS  use  emergency 
publication  to  expedite  the  process  for 
implementing  DAM. 

Response:  NMFS  is  not  planning  on 
using  emergency  publication  to 
implement  DAM  based  on  the  following 
reasons.  Once  the  agency  has 
determined  to  implement  gear 
restrictions  within  a  DAM  zone,  NMFS 
intends  to  forward  the  signed  document 
to  the  Office  of  the  Federal  Register 
with  a  request  for  "file  immediately" 
status.  As  soon  as  the  notification  is 
filed,  NMFS  will  begin  to  notify 
interested  parties.  NMFS  has  found  that 
requesting  emergency  publication  does 
not  significantly  expedite  the  process 
for  providing  notice  above  what  is  being 
provided  in  this  final  rule.  However, 
NMFS  will  consider  requesting 
emergency  publication  if  the  particular 
facts  of  a  situation  indicate  that  doing  so 
would  be  warranted. 

Changes  in  the  Final  Rule  from  the 
Proposed  Rule 

This  final  rule  will  correct  and  clarify 
one  of  the  criteria  used  to  determine  the 
extent  of  a  DAM  zone.  The  description 
of  the  criterion  presented  in  the 
proposed  rule  did  not  accurately  reflect 
NMFS'  intent  in  establishing  the  size  of 
a  DAM  zone.  At  issue  is  the  location  of 
the  15  nm  (27.8  km)  radius  that  is  used 
to  determine  the  size  of  a  DAM  zone. 

As  published  in  the  preamble  of  the 
proposed  rule,  a  15-nm  (27.8  km)  radius 
from  the  "event  epicenter"  would  be 
used  to  draw  a  larger  circular  zone 
around  each  core  area  encompassing  a 
concentration  of  right  whales.  The  event 
epicenter  was  defined  in  the  proposed 
rule  as  the  geographic  center  of  all 
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sightings  on  the  first  day  of  an  event. 
However,  the  criterion  described  in  the 
proposed  rule  does  not  clearly  describe 
the  intent  contained  in  the  reference 
dociunent.  The  reference  document 
used  to  establish  this  criterion, 
"Defining  Triggers  for  Temporary  Area 
Closures  to  Protect  Right  Whales  from 
Entanglements:  Issues  and  Options"  (see 
ADDRESSES  for  copies},  describes  the 
DAM  zone  buffer  as  the  boundary  of  a 
circle  that  extends  15  nm  (27.8  km)  from 
the  perimeter  of  a  circle  around  the 
initial  whale  sightings  or  core  area.  The 
DAM  zone  will  then  be  defined  by  a 
polygon  drawn  outside  but  tangential  to 
the  circular  buffer  zone(s).  The 
latitudinal  and  longitudinal  coordinates 
of  the  comers  of  the  polygon  will  then 
be  identified. 

Therefore,  §  229.32(g)(3)(ii)  is  revised 
to  identify  the  DAM  zone  as  a  larger 
circular  zone  drawn  to  extend  15  nm 
(27.8  km)  from  the  perimeter  of  a  circle 
aioimd  each  core  area. 

Classification  | 

NMFS  prepared  a  FRFA  for  this  rule. 
A  copy  of  this  analysis  is  available  from 
NMFS  (see  ADDRESSES).  Five 
alternatives  were  evaluated,  including  a 
status  quo  or  no  action  alternative,  the 
preferred  alternative  (PA),  and  three 
other  alternatives.  A  summary  of  that 
analysis  follows: 

(1)  The  "No  Action"  alternative  ' 
would  leave  in  place  the  existing 
regulations  promulgated  imder  the 
ALWTRP,  but  specific  criteria  and. 
procedures  for  DAM  would  not  be 
included  in  the  regulations.  The  no 
action  alternative  would  result  in  no 
additional  economic  burden  on  the 
fishing  industry,  at  least  in  the  short- 
term.  However,  if  the  status  quo  is 
maintained  now,  more  restrictive  and 
economically  burdensome  measures 
than  those  in  this  final  rule  may  be 
necessary  in  the  future  to  protect 
endangered  right  whales.  The  No  Action 
alternative  was  rejected  because  it 
would  not  enable  NMFS  to  meet  the 
RPA  measures  of  the  BOs  required 
under  the  ESA. 

(2)  NMFS  considered  but  rejected  an 
alternative  that  would  require  different 
triggers  within  eabh  respective  state 
jurisdiction  as  discussed  by  the 
ALWTRT.  None  of  the  proposals  offered 
by  the  states  were  supported  by  data.  No 
information  has  been  presented  to 
demonstrate  the  potential  for  these 
triggers  to  result  in  DAM  zones  that 
woidd  reduce  the  risk  of  entanglement 
to  right  whales.  The  ALWTRT  discussed 
having  different  triggers  within  each 
respective  state  jurisdiction.  This  could 
only  be  considered  if  the  state  trigger 
was  found  to  be  more  restrictive  than 


the  Federal  trigger,  which  is  not  the  case 
with  the  triggers  suggested  by  Maine, 
Massachusetts  and/or  Rhode  Island.  The 
state  triggers  were  evaluated  as  if  they 
would  apply  consistently  to  all  waters  - 
federal  and  state. 

(3)  NMFS  considered  but  rejected  an 
alternative  that  would  trigger  a  DAM 
zone  using  the  observation  of  one  right 
whale  on  a  single  day.  In  addition,  a 
buffer  of  15  nm  would  be  drawn  around 
each  individual  animal  observed.  The 
observation  of  one  or  two  right  whales 
does  not  appear  to  be  a  good  indicator 
of  residency.  The  trigger  in  this 
alternative  is  not  effective  at  predicting 
residency,  and  thus  may  trigger  DAM 
zones  more  often  than  necessary. 

(4)  NMFS  considered  but  rejected  an 
alternative  in  which  the  trigger  and 
buffer  would  generally  be  the  same  as  in 
the  preferred  alternative  (PA)(i.e.,  the 
observation  of  four  right  whales  in  a 
100-nm2  area  and  the  buffer  would  be 
15  nm),  however,  instead  of  imposing  a 
restriction  requiring  removal  of  all 
lobster  gear,  a  50-percent  reduction  in 
vertical  lines  would  be  required  for 
lobster  gear.  The  restrictions  for  gillnet 
gear  would  be  the  same  as  in  the  PA 
which  requires  complete  removal.  Based 
on  right  whale  sightings  data  in  2000, 
six  areas  could  potentially  be  closed. 
Because  this  alternative  would  require 
the  removal  of  only  50  percent  of 
vertical  lines  for  lobster  gear  rather  than 
all  vertical  lines  (i.e.  all  gear),  NMFS  is 
concerned  that  this  alternative  may  not 
be  consistent  with  statutory  objectives. 

(5)  The  PA  will  temporarily  restrict 
lobster  trap  and  gillnet  fisheries  when     • 
NMFS  receives  a  single  reliable  report 
from  a  qualified  individual  of  three  or 
more  right  whales  within  an  area  (75 
nm2)  such  that  right  whale  density  is 
equal  to  or  greater  than  0.04  right  whale 
per  nm2.  Based  on  right  whale  sightings 
data  from  1999  and  2000,  a  DAM  zone 
woidd  have  been  triggered  four  times  in 
1999  and  six  times  in  2000.  NMFS 
accepted  this  alternative  as  these  DAM 
zones  are  appropriate  to  avoid 
jeopardizing  the  continued  existence  of 
North  Atlantic  right  whales  and  enable 
NMFS  to  meet  a  portion  of  the  RPA  in 
the  BO's. 

The  action  is  part  of  the  RPA  that 
resulted  from  the  BOs  issued  by  NMFS, 
in  accordance  with  section  7  of  the  ESA, 
to  remove  the  likelihood  of  jeopardy  of 
North  Atlantic  right  whales  posed  by 
the  continued  operation  of  the 
multispecies,  spiny  dogfish,  monkfish 
and  lobster  fisheries.  The  objective  of 
this  action  is  to  reduce  the  level  of 
serious  injury  to  and  mortality  of  North 
Atlantic  right  whales  in  East  Coast 
lobster  trap  and  finfish  gillnet  fisheries. 


NMFS  has  taken  steps  to  minimize 
the  significant  economic  impact  on 
small  entities  through  this  PA  by 
reserving  discretion  to  issue  an  alert  or 
impose  gear  restrictions,  rather  than 
closing  DAM  areas,  if  these  measures 
would  be  sufficient  to  protect 
concentrations  of  right  whales.  The 
small  entities  affected  by  this  final  rule 
are  gillnet  and  lobster  trap  fishermen. 
The  geographic  areas  for  consideration 
for  DAM  are  limited  to  areas  north  of  . 
40°  N  latitude.  Since  DAM  will  be  used 
to  respond  to  unusual  and  unexpected 
sightings  of  right  whales,  it  is  difficult 
for  NMFS  to  predict  exactly  where  DAM 
zones  may  be  implemented  in  the 
future.  It  is  difficult  to  quantify  the 
economic  impacts  of  NMFS  using  its 
discretion  in  implementing  50  CFR 
229.32(g)(2)  as  the  restrictions  that  will 
be  are  unknown  at  this  time  in  addition 
to  the  unknowns  of  the  particular  event 
such  as  the  time  and  location  of  the 
restrictions  and  the  level  of  fishing 
effort  at  that  time  and  location. 
Therefore,  providing  an  accurate 
estimate  of  the  niunber  of  small  entities 
that  will  be  affected  is  problematic. 
Based  on  the  available  data,  a  maximum 
of  7,539  state  and  federally  permitted 
lobster  vessels  and  310  gillnet  vessels, 
which  includes  federally  permitted 
vessels  and  may  include  state  permitted 
vessels,  could  be  affected  by  this  action. 
However,  NMFS  does  not  expect  that 
number  of  vessels  to  be  affected  by  any 
one  DAM  closure  because  of  the  limited 
size  of  a  DAM  zone.  For  example,  the 
retrospective  analysis  of  the  April-May 
2000  DAM  Area  1  estimated  that  210 
lobster  vessels  and  42  gillnet  vessels 
would  have  been  affected  by  the 
hypothetical  closiue. 

NMFS  received  two  public  comments 
relating  to  the  economic  impacts  of  this 
final  rule.  These  comments  were 
considered  by  NMFS  before  it  approved 
this  final  rule  and  are  characterized  and 
responded  to  by  NMFS  in  the 
"Comments  and  Responses"  section  of 
the  preamble  to  this  final  rule,  as 
comment/response  numbers  four  and 
eight.  No  changes  to  the  rule  were  made 
asa  result  of  these  comments. 

This  action  contains  no  new  reporting 
or  record  keeping  requirements.  There 
are  no  relevant  Federal  rule  actions  that 
duplicate,  overlap,  or  conflict  with  this 
action. 

NMFS  determined  that  this  action  is 
consistent  to  the  maximimi  extent 
practicable  with  the  approvekl  coastal 
management  program  of  the  U.S. 
Atlantic  coastal  states.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  imder 
section  307  of  the  Coastal  Zone 
Management  Act.  No  state  disagreed 


Federal  Register / Vol.  67,  No.  6 /Wednesday,  January  9,  2002 /Rules  and  Regulations  1141 


with  our  conclusion  that  the  rule  is 
consistent  with  the  enforceable  policies 
of  the  approved  coastal  management 
program  for  that  state. 

This  final  rule  contains  policies  with 
federalism  implications  that  were 
sufficient  to  warrant  preparation  of  a 
federalism  assessment  under  Executive 
Order  13132.  Accordingly,  the  Assistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs  provided 
notice  of  the  proposed  action  to  the 
appropriate  official(s)  of  affected  state, 
local  and/or  tribal  government  in 
October  2001 .  No  comments  on  the 
federalism  implications  of  the  proposed 
action  were  received  in  response  to  this 
notification.  However,  one  affected  state 
did  respond  on  the  federalism 
implications  during  the  comment  period 
for  the  proposed  rule.  The  comment  is 
characterized  and  responded  to  by 
NMFS  in  the  "Comments  and 
Responses"  section  of  the  preamble  to 
this  final  rule,  as  comment/response 
number  10.  No  changes  to  the  rule  were 
made  as  a  result  of  the  comment 
received. 

This  final  rule  implements  a  portion 
of  the  RPA,  which  resulted  from  ESA 
section  7  consultations  on  three  FMPs 
for  the  monkfish,  spiny  dogfish,  and 
Northeast  multispecies  fisheries,  and 
the  Federal  regulations  for  the  American 
lobster  fishery.  This  final  rule 
implements  a  component  of  the  RPA 
contained  in  the  BOs  issued  by  NMFS 
on  June  14,  2001.  Therefore,  no  further 
section  7  consultation  is  required. 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866. 
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List  of  Sulqects  in  CFR  Part  229 

Administrative  practice  and 
procedure.  Fisheries,  Marine  mammals. 
Reporting  and  record  keeping 
requiremnts. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  proposed 
to  be  amended  as  follows: 

PART  229— AUTHORIZATION  FOR 
COMMERCIAL  RSHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  In  §  229.2,  a  definition  of 
"Qualified  individual"  and  "Reliable 
report"  are  added  in  alphabetical  order 
to  read  as  follows: 

f  229^    Definitions. 

***** 

Qualified  individual  means  an 
individual  ascertained  by  NMFS  to  be 
reasonably  able,  though  training  or 
experience,  to  identify  a  right  whale. 
Such  individuals  include,  but  are  not 
limited  to,  NMFS  staff,  U.S.  Coast  Guard 
and  Navy  personnel  trained  in  whale 
identification,  scientific  research  survey 
personnel,  whale  watch  operators  and 
naturalists,  and  mariners  trained  in 
whale  species  identification  through 
disentanglement  training  or  some  other 
training  program  deemed  adequate  by 
NMFS. 
***** 

Reliable  report  means  a  credible  right 
whale  sighting  report  based  upon  which 
a  DAM  zone  would  be  triggered. 

***** 

3.  In  §  229.32,  paragraph  (g)(3)  is 
added  to  read  as  follows: 

§229.32    Atlantic  large  wtiale  take 
reduction  plan  regulations. 


(g)*** 

(3)  For  the  purpose  of  reducing  the 
risk  of  fishery  interactions  with  right 
whales,  NMFS  may  establish  a 
temporary  Dynamic  Area  Management 
(DAM)  zone  in  the  following  manner: 

(i)  Trigger.  Upon  receipt  of  a  single 
reliable  report  from  a  qualified 
individual  of  three  or  more  right  whales 
within  an  area  NMFS  will  plot  each 
individual  sighting  (event)  and  draw  a 
circle  with  a  2.8  nm  (5.2  km)  radius 
around  it,  which  will  be  adjusted  for  the 
number  of  right  whales  sighted  such 
that  a  density  of  at  least  0.04  right 
whales  per  nm2  (1.85  km2)  is 
maintained  within  the  circle.  If  any 
circle  or  group  of  contiguous  circles 
includes  3  or  more  right  whales,  NMFS 
would  consider  this  core  area  and  its 
surrounding  waters  a  candidate  DAM 
zone. 

(ii)  DAM  zone.  Areas  for 
consideration  for  DAM  zones  are 
limited  to  areas  north  of  40o  N  latitude. 
Having  identified  any  circle  or  group  of 
contiguous  circles  including  3  or  more 
right  whales  as  candidates  for 
protection,  as  identified  in  paragraph 
(g)(3)(i)  of  this  section,  NMFS  will 
determine  the  extent  of  the  DAM  zone 
as  follows: 

(A)  A  larger  circular  zone  will  be 
drawn  to  extend  15  nm  (27.8  km)  from 
the  perimeter  of  a  circle  around  each 
core  area. 

(B)  The  DAM  zone  will  then  be 
defined  by  a  polygon  drawn  outside  but 
tangential  to  the  circular  buffer  zone(s). 
The  latitudinal  and  longitudinal 
coordinates  of  the  comers  of  the 
polygon  will  then  be  identified. 

(iii)  Requirements  and  prohibitions 
within  DAM  zones.  Notice  of  specific 
area  restrictions  will  be  published  in  the 
Federal  Register  and  will  become 
effective  2  days  after  publication.  Gear 
not  in  compliance  with  the  imposed 
restrictions  may  not  be  set  in  the  DAM 
zone  after  the  effective  date.  NMFS  may 
either: 

(A)  require  owners  of  gillnet  and 
lobster  gear  set  within  the  DAM  zone  to 
remove  all  such  gear  within  2  days  after 
notice  is  published  in  the  Federal 
Reoster,  or 

(B)  allow  fishing  within  a  DAM  zone 
with  gear  modifications  determined  by 
NMFS  to  sufficiently  reduce  the  risk  of 
entanglement  to  right  whales. 
Acceptable  fishing  practices  and  gear 
modifications  would  be  identified  in  the 
Federal  Register  notification 
implementing  the  DAM  zone. 

(C)  The  determination  of  whether 
restrictions  will  be  imposed  within  a 
DAM  zone  would  be  based  on  NMFS' 
review  of  a  variety  of  factors,  including 
but  not  limited  to:  the  location  of  the 
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DAM  zone  with  respect  to  other  fishery 
closure  areas,  weather  conditions  as 
they  relate  to  the  safety  of  human  life  at 
sea,  the  type  and  amount  of  gear  already 
present  in  the  area,  and  a  review  of 
recent  right  whale  entanglement  and 
mortality  data. 

(iv)  Restricted  period.  Any  DAM  zone 
will  remain  in  effect  for  a  minimiun 
period  of  15  days.  At  the  conclusion  of 
the  15-day  period,  the  DAM  zone  will 
expire  automatically  unless  it  is 
extended  by  subsequent  publication  in 
the  Federal  Register. 

(v)  Extensions  of  the  restricted  period. 
Any  15-day  period  may  be  extended  if 
NMFS  determines  that  the  trigger 
established  in  paragraph  (g)(3)(i)  of  this 
section  continues  to  be  met. 

(vi)  Reopening  of  restricted  zone. 
NMFS  may  remove  any  gear  restriction 
or  prohibition  and  reopen  the  DAM 
zone  prior  to  its  automatic  expiration  if 
there  are  no  confirmed  sightings  of  right 
whales  for  at  least  1  week,  or  other 
credible  evidence  indicates  that  right 
whales  have  left  the  DAM  zone.  NMFS 
will  notify  the  public  of  the  reopening 
of  a  DAM  zone  prior  to  the  expiration 
of  the  15-day  period  by  issuing  a 
document  in  the  Federal  Register  and 
through  other  appropriate  media. 
iFR  Doc.  02-272  Filed  1-6-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  229 

[Doctol  No.  011120279-1311-02;  I.D. 
092401E1 

RiN0648-AP68 

Taldng  of  Marine  Mammals  Incidental 
to  Commercial  Fisliing  Opsrations; 
Atlantic  Large  Whale  Taiw  Reduction 
Plan  Regulations 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  hiterim  final  rule. 

summary:  NMFS  is  issuing  an  interim 
final  rule  to  amend  the  regulations  that 
implement  the  Atlantic  Large  Whale 
Take  Reduction  Plan  (ALWTRP)  to 
provide  further  protection  for  large 
whales,  with  an  emphasis  on  North 
Atlantic  right  whales,  through  a 


Seasonal  Area  Management  (SAM) 
program.  The  SAM  program  defines  two 
areas  based  on  the  annual  predictable 
presence  of  North  Atlantic  right  whales 
in  which  gear  restrictions  for  lobster 
trap  and  anchored  gillnet  gear  will  be 
required.  This  action  is  necessary  due  to 
the  critical  status  of  the  North  Atlantic 
right  whale  population.  The  intent  of 
this  action  is  to  reduce  interactions 
between  North  Atlantic  right  whales 
and  fishing  gear  and  to  reduce  serious 
injury  and  mortality  of  North  Atlantic 
right  whales  due  to  entanglement  in 
fishing  gear. 

DATES:  Effective  March  1,  2002. 
Comments  on  this  interim  final  rule 
must  be  postmarked  or  transmitted  via 
facsimile  by  5  p.m.  Eastern  Standard 
Time,  on  February  8,  2002.  Conunents 
transmitted  via  e-mail  will  not  be 
accepted. 

ADDRESSES:  Send  comments  on  this 
interim  final  rule  to  the  Chief,  Protected 
Resoutrces  Division.  NMFS,  1  Blackburn 
Drive,  Gloucester,  MA  01930-2298. 
Atlantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  meeting  summaries 
and  progress  reports  on  implementation 
pf  the  ALWTRP  may  be  obtained  by 
writing  to  Gregg  LaMontagne,  NMFS/ 
Northeast  Region,  1  Blackburn  Dr.. 
Gloucester,  MA  01930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gregg  LaMontagne,  NMFS,  Northeast 
Region,  978-281-9291  or  Patricia 
Lawson,  NMFS,  Office  of  Protected 
Resources,  301-713-2322. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  of  the  backgroxmd  doounents 
for  this  proposed  rule  and  the  take 
reduction  planning  process  can  be 
downloaded  from  the  ALWTRP  Web 
site  at  http://www.nero.nmfs.gov/ 
whaletrp/.  Copies  of  the  most  recent 
marine  mammal  Stock  Assessment 
Reports  may  be  obtained  by  writing  to 
Richard  Merrick,  NMFS,  166  Water  St.. 
Woods  Hole,  MA  02543  or  can  be 
downloaded  from  the  Internet  at  http:/ 
/www.nmfs.noaa.gov/protres/ 
mammals/sarep/sar.html.  Information 
on  disentanglement  events  is  available 
on  the  web  page  of  NMFS'  whale 
disentanglement  contractor,  the  Center 
for  Coastal  Studies,  http:// 
www.coastalstudies.org/. 

Background 

This  interim  final  rule  implements 
modifications  to  the  ALWTRP  as 


deemed  necessary  by  NMFS  to  satisfy 
requirements  of  the  Endangered  Species 
Act  (ESA)  and  the  Marine  Mammal 
Protection  Act  (MMPA).  On  June  14. 
2001,  NMFS  issued  four  Biological 
Opinions  (BOs)  as  the  result  of  ESA 
section  7  consultations  on  the  three 
Fishery  Management  Plans  (FMP)  for 
the  monkfish,  spiny  dogfish,  and 
Northeast  multispecies  fisheries,  and 
the  Federal  regulations  for  the  American 
lobster  fishery.  The  BOs  concluded  that 
the  fisheries  conducted  pursuant  to  the 
three  FMPs  and  the  lobster  regulations 
are  likely  to  jeopardize  the  continued 
existence  of  right  whales.  In  response  to 
the  section  7  consultation's  jeopardizing 
finding,  NMFS  developed  a  Reasonable 
and  Prudent  Alternative  (RPA)  with 
multiple  management  components.  As 
part  of  its  RPA,  NMFS  developed  gear 
restrictions  for  the  anchored  gillnet  and 
lobster  trap  fisheries  based  on 
predictable  annual  concentrations  of 
right  whales.  Details  concerning  the 
justification  for  and  development  of  the 
SAM  program  and  the  implementing 
regulations  were  also  provided  in  the 
preamble  to  the  proposed  rule  (66  FR 
59394,  November  28,  2001)  and  are  not 
repeated  here. 

Approved  Measures 

SAM  Areas 

The  SAM  program  is  established  to 
protect  predictable  annual 
congregations  of  North  Atlantic  right 
'  whales  in  the  waters  off  Cape  Cod  and 
out  to  the  Exclusive  Economic  Zone  line 
(see  figure  1)  as  observed  in  aerial  ^ 

surveys  from  1999-2001  (Merrick,  et  al. 
2001).  NMFS  has  defined  two  areas, 
called  SAM  West  and  SAM  East,  in 
which  gear  restrictions  for  lobster  trap 
and  anchored  gillnet  gear  are  required. 
These  requirements  are  more  stringent 
than,  and  in  addition  to.  the  gear 
modifications  currently  required  imder 
the  ALWTRP  for  the  Offshore  Lobster 
Waters,  Northern  Nearshore  Lobster 
Waters.  Northern  Inshore  Lobster 
Waters  and  Other  Northeast  Waters 
(gillnet  area  description).  SAM  West 
and.  SAM  East  will  occur  on  an  annual 
basis  for  the  period  March  1  through 
April  30  and  May  1  through  Jiily  31, 
respectively.  The  dividing  line  between 
SAM  West  and  SAM  East  is  at  the  69° 
24'  W.  longitude  line.  See  table  1  for  the 
spatial  and  temporal  definitions  of  the 
areas. 
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Table  1  .—Seasonal  Area  Management  Areas 


Point         Latitude  (north) 


Longitude  (west) 


Comment 


SAM  West  Polygon— In  effect  from  March  1 -April  30 


1 

42°  04.8' 

70°  IC 

NE  landfall  of  Cape  Cod  Bay  (CCB)  Critical  Habitat  (CH)  at  shoreline. 

2 

42°  12' 

70°  15' 

NE  comer  CCB  CH. 

3 

42°  30' 

70°  15' 

NW  Comer  SAM  West. 

4 

42°  30' 

69°  24' 

NE  Comer  SAM  West. 

5 

41°  48.9' 

69°  24' 

NW  side  of  GSC  CH. 

6 

41°  45' 

69°  33' 

Runs  along  GSC  CH. 

7 

41°  45' 

69°  55.8' 

SW  landfall  at  Cape  Cod  return  along  shoreline  to  point  1 . 

SAM  East  Polygon— In  effect  from  May-July  31 

1  

41°  48.9' 

69°  24' 

NW  Side  of  GSC  CH. 

2 

42°  30' 

69°  24' 

NW  comer  of  SAM  East. 

3 

42°  30' 

67°  27' 

NE  comer  SAM  East. 

4 

41°  45' 

66°  48' 

SE  comer  SAM  East. 

5 

41°  45' 

68°  17' 

Runs  to  GSC. 

6 

42°  10' 

68°  31' 

Runs  along  NE  side  GSC  CH  retum  along  NW  side  of  GSC  CH  to  point  #1 . 

BILLING  CODE  35ia-22-M 
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Figure  1 


Atlantic  Large  Whale  Take  Reduction  Plan 
Seasonal  Area  Management  (SAM) 
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Lobster  Trap  Gear 

Fishermen  utilizing  lobster  trap  gear 
within  the  portions  of  the  Northern 
Nearshore  and  Northern  hishore  State 
Lobster  Waters  that  overlap  with  a  SAM 
area  must  utilize  all  the  following  gear 
modifications  when  a  SAM  area  is  in 
effect: 

1.  Groimdlines  and  buoy  lines  must 
be  made  entirely  of  either  sinking  or 
neutally  buoyant  line.  Floating 
groundlines  and  buoy  lines  are 
prohibited; 

2.  A  weak  link  must  be  placed  at  all 
buoys  with  a  maximum  breaking 
strength  of  600  lb  (272.2  kg)  at  each 
buoy.  Each  weak  link  must  be  installed 


as  close  to  each  individual  buoy  as 
operationally  feasible  (See  figure  1);  and 

3.  Fishermen  utilizing  lobster  trap 
gear  within  the  SAM  areas  must  utilize 
no  more  than  one  buoy  line  per  net 
string.  This  buoy  line  must  be  at  the 
northern  or  western  end  of  the  trawl 
string  depending  on  the  direction  of  the 
set. 

Fishermen  utilizing  lobster  trap  gear 
within  the  portion  of  the  Offshore 
Lobster  Waters  Area  that  overlaps  with 
a  SAM  area  must  utilize  all  the 
following  gear  modifications  when  a 
SAM  area  is  in  effect: 

1 .  Groundlines  and  buoy  lines  must 
be  made  of  either  sinking  or  neutrally 


buoyant  line.  Floating  groundlines  and 
buoy  lines  are  prohibited; 

2.  A  weak  link  must  be  placed  at  all 
buoys  with  a  maximum  breaking 
strength  of  1.500  lbs  (680.4  kg).  Each 
weak  link  must  be  installed  as  close  to 
each  individual  buoy  as  operationally 
feasible  (See  figure  2); 

3.  Fishermen  utilizing  lobster  trap 
gear  within  the  SAM  areas  must  utilize 
no  more  than  one  buoy  line  per  net 
string.  This  buoy  line  must  be  at  the 
northern  or  western  end  of  the  trawl 
string  depending  on  the  direction  of  the 
set. 
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Figure  3 
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Anchored  Gillnet  Gear 

Fishermen  utilizing  anchored  gillnet 
gear  within  the  portion  of  the  Other 
Northeast  Waters  Area  that  overlaps 
with  a  SAM  area  must  utilize  all  the 
following  gear  modifications  when  a 
SAM  area  is  in  effect: 

1.  Groundlines  (the  lines  between  the 
net  bridle  and  the  anchors)  and  buoy 
lines  must  be  made  of  sinking  or 
neutrally  buoyant  line.  Floating 
groundlines  and  buoy  lines  are 
prohibited; 

2.  Each  net  panel  must  have  a  total  of 
5  weak  links  with  a  maximum  breaking 


strength  of  1,100  lbs  (498.9  kg).  Net 
panels  are  typically  50  fathoms  in 
length,  but  the  weak  link  requirements 
would  apply  to  all  variations  in  panel 
size.  These  weak  links  must  include 
three  floatline  weak  links.  The 
placement  of  the  weak  links  on  the 
floatline  must  be,  one  at  the  center  of 
the  net  panel  and  one  each  as  close  as 
possible  to  each  of  the  bridle  ends  of  the 
net  panel.  The  remaining  two  weak 
links  must  be  placed  in  the  center  of 
each  of  the  up  and  down  lines  at  the 
panel  ends  (See  figure  4); 


3.  Fishermen  utilizing  gillnets  within 
the  SAM  areas  must  utilize  no  more 
than  one  buoy  linie  per  net  string.  Thiis 
buoy  line  must  be  at  the  northern  or 
western  end  ef  the  gillnet  string 
depending  on  the  direction  of  the  set; 
and 

All  anchored  gillnets,  regardless  of 
the  number  of  net  panels,  must  be 
securely  anchored  with  the  holding 
power  of  at  least  a  22  lb  (9.9  kg) 
Danforth  style  anchor  at  each  end  of  the 
net  string. 
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Figure  4 
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Interaction  With  Other  Restrictions 

The  gear  restrictions  required  for  the 
SAM  areas  do  not  preempt  existing 
restrictions  within  Cape  Cod  Bay  and 
the  Great  South  Channel  critical  habitat 
for  North  Atlantic  right  whales.  As 
described  in  the  proposed  rule  to 
implement  the  Dynamic  Area 
Management  (DAM)  program  (66  FR 
50160.  October  2,  2001).  NMFS 
maintains  its  authority  to  implement  the 
DAM  program,  if  conditions  warrant 
such  action.  DAM  is  designed  to 
respond  to  unexpected  aggregations  of 
North  Atlantic  right  whales  outside  of 
critical  habitat  and  other  regulated 
waters,  such  as  the  proposed  SAM 
areas.  NMFS  anticipates  that  the  DAM 
program  will  be  implemented  as  a  final 
rule  no  later  than  Decemb^  31.  2001. 
Because  SAM  areas  would  protect  areas 
of  known  North  Atlantic  right  whale 
aggregations.  NMFS  does  not  anticipate 
that  DAM  areas  will  be  established 
within  SAM  areas.  However,  the  DAM 
program  allows  NMFS  to  implement 
DAM  within  SAM  areas  if  conditions 
warrant  such  action.  NMFS  anticipates 
that  the  DAM  program  could  be 
necessary  during  the  times  and  in  the 
areas  when  SAM  is  not  in  effect.  NMFS 
will  consider  comments  received  on  this 
interim  final  rule  on  SAM  to  further 
refine  the  relationship  between  DAM 
and  SAM.  , 

Ck>nunents  and  Responses 

On  October  3.  2001.  NMFS  published 
an  Advanced  Notice  of  Proposed 
Ridemaking  (ANPR)  and  a  Notice  of 
Intent  (NOI)  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
for  SAM  (66  FR  50390).  As  discussed  in 
the  preamble  to  the  proposed  rule  for 
this  action  (66  FR  59394.  November  28, 
2001),  the  Federal  District  Court  for  the 
District  of  Massachusetts  ordered  NMFS 
to  have  a  signed  proposed  SAM  rule  by 
November  23,  2001.  Consequently, 
NMFS  published  a  proposed  rule  and 
requested  public  comments  regarding 
the  proposed  action.  Approximately  168 
letters  of  comment  were  received  during 
the  public  comment  periods  for  the 
ANPR  and  proposed  rule.  NMFS 
considered  the  comm^its  received  on 
both  the  ANPR  and  proposed  rule  as 
part  of  its  decision  making  process.  A 
complete  summary  of  the  cbmments  and 
NMFS'  responses  is  provided  here. 

ANPR  Conunents 

NMFS  received  14  sets  of  conunents 
on  the  SAM  ANPR.  The  comment 
period  for  the  ANPR  ended  November  2, 
2001. 


General  Comments 

Comment  1 :  Seven  commenters 
generally  supported  additional 
regulations  or  management  measures, 
including  Seasonal  Area  Management 
(SAM),  to  protect  North  Atlantic  right 
whales  (right  whales).  Four  of  these 
commenters  further  stated  that  fixed 
gear  fisheries  should  be  allowed  to 
continue  operating  in  SAM  areas  with 
modified  fixed  gear  and  practical 
regulations. 

Response:  NMFS  believes  SAM  is 
necessary  as  an  element  of  the 
Reasonable  and  Prudent  Alternative 
(RPA)  required  under  the  Endangered 
Species  Act  (ESA)  to  protect  the  right 
whales.  NMFS  acknowledges  the 
preference  for  a  management  plan  that 
facilitates  continued  fishing  with  gear 
modifications  that  address  both  the  goal 
of  reducing  the  total  number  of 
entanglements  and  the  goal  of  avoiding 
serious  injury  or  mortality  to  North 
Atlantic  right  whales. 

Comment  2:  One  commenter  was 
opposed  to  any  regulatory  changes. 

Response:  Due  to  the  endangered 
status  of  the  North  Atlantic  ri^t  whale 
popidation.  there  is  a  need  to  further 
reduce  serious  injury  and  mortality 
caused  by  the  midtispecies,  spiny 
dogfish,  monkfish,  and  lobster  fisheries 
as  currently  prosecuted.  NMFS  believes 
SAM  is  necessary  as  an  element  of  the 
RPA  required  to  protect  the  right 
whales.  NMFS  has  determined  that  the 
additional  regulatory  measures  included 
in  SAM,  DAM  and  the  additional  gear 
modifications  are  necessary  to  meet  the 
objectives  of  the  ESA  and  the  MMPA. 
The  ESA  requires  that  the  NMFS  ensure 
that  activities  it  authorizes,  including 
commercial  fishing,  do  not  jeopardize 
the  continued  existence  of  right  whales. 
The  MMPA  provides  that  the  immediate 
goal  of  a  take  reduction  plan  is  to  reduce 
incidental  mortality  or  serious  injury  of 
marine  mammals  taken  in  the  course  of 
commercial  fishing  to  levels  less  than 
the  potential  biological  removal  level 
and  the  long-term  goal  is  to  reduce  such 
incidental  mortality  or  serious  injury  to 
insignificant  levels  approaching  a  zero 
rate.  Because  the  potential  biological 
removal  level  for  right  whales  is  zero, 
these  goals  are  essentially  the  same  for 
right  whales.  These  regulatory  changes 
are  necesssary  to  attain  these  goals. 

Comment  3:  One  commenter  stated 
strong  opposition  to  removal  of  lobster 
gear  from  a  SAM  zone  as  a  management 
measure. 
Response:  NMFS  did  consider  closure 
'  to  lobster  and  gillnet  gear  in  the 
proposed  rule  and  selected  gear 
modification  as  the  management 
measure  of  choice.  In  selecting  the 


approach  of  gear  modifications,  we 
determined  diat  it  was  consistent  with 
the  reasonable  and  prudent  alternative 
(RPA)  in  the  biological  opinions  for  the 
gillnet.  Northeast  multispecies.  and 
monkfish  fishery  management  plans  and 
the  Federal  regulations  for  the  lobster 
fishery.  The  Management  Action 
identified  in  the  RPA  is  to  utilize  data 
to  "effect  annual  restrictions  to 
minimize  interactions  between  fishing 
gear  and  right  whales."  Area  restrictions 
diat  could  be  included  in  the 
management  scheme  as  specified  in  the 
RPA  include  closing  areas  to  fishing 
gear  or  restricting  the  areas  to  only 
modified  gear  that  has  been  proven  to 
prevent  serious  injury  or  mortality  to 
right  whales.  It  is  important  to  note  that 
the  language  in  the  RPA  did  not  direct 
NMFS  to  eliminate  interactions  between 
fishing  gear  and  right  whales  but  to 
minimize  the  interaction.  Another  factor 
in  NMFS'  identification  of  gear 
modifications  rather  than  closures  as  the 
preferred  option  was  the  concern  that 
closures  would  result  in  concentration 
of  gear  at  the  edges  of  the  SAM 
management  area.  Since  that  gear  would 
not  include  the  additional  gear 
modifications  that  NMFS  is  requiring 
within  the  SAM  zone,  it  would  pose  a 
greater  risk  to  right  whales.  Additional 
conservation  benefit  gained  through  the 
adoption  of  a  gear  modification 
approach  is  obtained  due  to  the  fact  that 
once  fishermen  re-rig  their  gear  to 
comply  with  the  SAM  gear 
modifications,  it  is  likely  that  they  will 
maintain  these  gear  modifications  even 
while  fishing  outside  of  the  SAM 
restricted  zone. 

Comment  4:  One  commenter 
expressed  a  preference  for  measures 
such  as  SAM  versus  management 
measures  contained  in  the  Dynamic 
Area  Management  (DAM)  proposed  rule. 
The  commenter's  interpretation  is  that 
SAM  would  include  the  widespread  use 
of  practical  whale  safe  gear. 

Response:  NMFS  acknowledges  the 
preference  for  SAM  over  DAM  given 
that  SAM  is  predictable  and  allows  for 
fishing  activity  to  continue  with  the  use 
of  modified  gear.  DAM  and  SAM  are  . 
both  elements  of  the  RPA's  management 
plan  and  as  such  both  must  be  utilized 
to  provide  protection  to  right  whales. 
NMFS  anticipates  that  the  need  to 
utilize  DAM  will  be  significantly 
decreased  throiigh  the  implementation 
of  SAM  since  the  vast  majority  of 
sightings  of  right  whale  concentrations 
occur  during  the  time  and  area 
identified  in  the  SAM. 

Comment  5:  One  Commenter  stated 
that  the  input  and  support  of  the  fishing 
industry  is  critical  to  the  success  of 
these  regulations  in  meeting  the 
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objectives.  There  was  further  concern 
expressed  that  the  comment  and 
respoilse  process  NN4FS  utilized  did  not 
allow  adequate  time  for  response. 

Response:  NMFS  values  the  input  and 
support  of  the  fishing  industry  in 
developing  measures  to  protect  right 
whales.  NMFS  is  engaged  in  the 
Atlantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  process  as  a  means  to 
incorporate  the  knowledge  and 
experience  of  the  constituents  early  in 
the  regulatory  process.  Some  of  the 
recommendations  contained  in  this 
interim  final  rule  are  a  product  of  the 
ALWTRT.  Though  NMFS  may  not 
always  implement  ALWTRT 
recommendations  exactly  as  stated, 
NMFS  does  consider  this  information 
when  developing  regulations.  The 
comments  and  response  process  was 
expedited  in  this  interim  final  rule  due 
to  a  court  order  to  finalize  rulemaking 
by  December  31,  2001  associated  with 
the  critical  status  of  the  North  Atlantic 
right  whale  population. 

Comment  6:  One  commenter 
indicated  that  NMFS  should 
immediately  identify  at-sea  enforcement 
as  a  high  priority  and  develop  protected 
resource  penalty  schedules  for  the 
ALWTRP. 

Response:  NMFS  agrees  that  at-sea 
enforcement  is  important  to  the  success 
of  the  ALWTRP  and  will  conduct 
enforcement  activities  as  the  budget 
allows.  NMFS  also  relies  on  its 
partnership  with  the  U.S.  Coast  Guard 
and  state  agencies  to  monitor 
compliance  with  the  ALWTRP.  NMFS 
has  existing  penalty  schedules  for 
violations  of  the  MMPA  and  the  ESA. 
and  regulations  piursuant  to  those 
statutes.  In  addition,  NMFS  enforcement 
has  entered  into  agreements  with  many 
states  to  encourage  and  facilitate  joint 
enforcement  of  r^giUations. 

Gear  Modification  Comments 

Comment  7:  Three  commenters  stated 
that  lobster  gear  modifications  for  use  in 
the  SAM  area  should  correspond  to 
what  is  currently  used  and  proposed  for 
use  in  Cape  Cod  Bay  Critical  Habitat 
(CCBCH).  These  gear  modifications 
would  include  neutrally  buoyant  and/or 
sinking  line  for  groundlines  and  weak 
links  for  buoy  lines.  Two  commenters 
also  endorsed  neutrally  buoyant  line  as 
a  gear  modification  to  be  employed  in 
SAM  areas.  One  of  these  commenters  is 
already  using  neutrally  buoyant  line  and 
weak  links  and  believes  this  gear  is 
"whale  safe". 

Response:  NMFS  does  endorse  the 
meastues  currently  employed  in  CCBCH 
and  acknowledges  that  some  fishermen 
are  already  using  gear  similar  to  what  is 
proposed  for  use  in  SAM  areas.  NMFS 


has  included  neutrally  buoyant  line 
and/ or  sinking  line  as  well  as  weak 
links  as  gear  modifications  for  lobster 
trap  gear  to  be  used  in  SAM  areas. 

Comment  6:  Two  commenters 
endorsed  the  use  of  neutrally  buoyant 
line  for  gillnet  bridles  in  SAM  areas. . 
One  of  these  commenters  endorsed  the 
expanded  use  of  weak  links  in  the  net 
panels  of  gillnets. 

Response:  NMFS  has  prohibited  the 
use  of  floating  line  for  gillnet  bridles  in 
SAM  areas  and  increased  the  number  of 
weak  links  in  the  gillnet  panels  as  a  part 
of  this  rule.  Neutrally  buoyant  or 
sinking  line  are  methods  of  complying 
with  this  prohibition. 

Comment  -9:  One  commenter 
indicated  that  NMFS  should  prohibit 
fishing  in  SAM  areas  imtil  such  time  as 
whale  safe  or  low  risk  gear,  as  defined 
at  the  June  27-28,  2001.  ALWTRT 
meeting,  is  developed.  This  commenter 
further  indicated  that  the  ANPR  did  not 
specify  gillnet  gear  modifications  and  as 
such  gillnets  should  be  prohibited  fi-om 
any  SAM. 

Response:  NMFS  has  included  a 
description  of  gillnet  and  lobster  trap 
gear  which  NMFS  believes  does  meet 
the  low  risk  definition.  Lobster  trap  and 
gillnet  gear  that  meets  the  definition  is 
described  in  this  nUe.  Gear  research  and 
testing  will  continue  to  identify  ways  to 
further  reduce  risk  and  to  make  progress 
toward  the  goal  of  identifying  "whale 
safe  gear." 

Rulemaking  Process  Comments 

Comment  10:  Two  commenters 
indicated  that  the  full  administrative 
process,  including  an  Environmental 
Impact  Statement  (EIS)  as  required 
under  the  National  Environmental 
Policy  Act.  shoiUd  be  carried  out  prior 
to  the  final  determinations  of  SAM  area 
boundaries.  These  commenters  also 
wanted  the  conservation  equivalencies 
of  closures  required  imder  the  Harbor 
Porpoise  Take  Reduction  Plan  and 
existing  groundfish  closures  to  be 
considered  in  determining  management 
actions  and  the  SAM  boundaries. 

Response:  NMFS  has  completed  an 
Environmental  Assessment  (EA)  for  the 
SAM  interim  final  rule  which  is 
available  to  the  public  (see  Addresses 
section).  NMFS  did  consider  other 
management  actions  in  the  Gulf  of 
Maine  when  drafting  these  regulations. 
The  closures/restrictions  referenced  by 
the  commenter  will  impact  gillnet 
activities  but  not  lobster  trap  activities 
in  the  SAM  areas  and  as  such  other 
management  measures  may  or  may  not 
contribute  to  the  protection  of  right 
whales. 


SAM  Implementation  Comments 

Comment  1 1 :  One  commenter 
indicated  that  the  SAM  area  should 
encompass  the  Jeffreys  Ledge  area 
which  is  reported  to  be  a  seasonal  high 
use  area  in  a  recent  paper  titled:  Right 
Whales  [Eubalaena  glacialis)  on  Jeffreys 
Ledge:  A  Habitat  of  Unrecognized 
Importance.  This  commenter  supports 
designating  areas  that  encompass 
approximately  90  percent  of  seasonal 
sightings  as  SAM  areas. 

Response:  NMFS  utilized  the 
Dynamic  Area  Management  (DAM) 
trigger  and  associated  protective  zones 
to  define  the  SAM  zones  in  terms  of 
time  and  space  (Clapham  and  Pace, 
2001).  The  full  details  of  the  analysis  to 
determine  the  SAM  areas  are  provided 
in  the  document  titled:  Identification  of 
Seasonal  Area  Management  Zones  for 
North  Atlantic  right  whale  conservation 
(Merrick,  et  al.  2001).  NMFS  utilized  the 
criteria  that  the  animals  were  sighted  in 
sufficient  density,  as  described  in  the 
DAM  trigger  document,  in  at  least  2 
survey  seasons.  This  approach  was 
utilized  to  impose  predictable 
restrictions  in  areas  and  times  where 
animals  were  sighted  while  also 
accounting  for  iater-annual  variation. 
NMFS  will  continue  aerial  survey 
efforts  in  2002  and  should  animals 
appear  in  sufficient  density  in  the 
Jeffreys  Ledge  area,  NMFS  could 
implement  a  DAM  closure  to  provide 
further  protection  for  North  Atlantic 
right  whales.  Additional  survey  data 
could  also  support  expansion  of  the 
SAM  area  or  delineation  of  additional 
separate  SAM  areas. 

Comment  12:  One  commenter  favored 
the  implementation  of  the  entire  area  for 
the  entire  time  period  rather  than 
dividing  the  area. 

Response:  NMFS  did  not  believe  that 
data  supported  a  SAM  area  for  the  entire 
area  over  a  5-month  period.  NMFS  did 
employ  a  divided  polygon  to  define  the 
SAM  areas.  The  SAM  West  and  East 
designation  was  determined  based  on 
the  distribution  (spatially  and 
temporally)  of  North  Atlantic  right 
whales. 

.    Comment  13:  Three  commenters 
preferred  "rolling  restrictions"  nmning 
from  west  to  east  as  the  animals  moved 
east  and  the  season  progressed.  This 
concept  would  result  in  no  initial 
restrictions  until  right  whales  were 
sighted,  followed  by  the  lifting  of 
restrictions  as  the  animals  depart  the 
area.  One  commenter  indicated  that  an 
initial  restriction  d^e  with  sequential 
openings  to  follow  as  the  animals 
departed  an  area  would  be  preferred. 

Response:  NMFS  did  consider  this 
approach  in  developing  this  rule.  The 
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approach  was  not  employed  due  to  the 
logistical  difficulties  inherent  in  the 
regiilar  monitoring  and  surveillance  of 
ri^t  whales  over  such  a  laige  area.  The 
areas  defined  in  this  interim  final  rule 
support  sufficient  right  whale  density  to 
trigger  a  management  action,  as 
demonstrated  by  data  for  the  last  three 
consecutive  years.  NMFS  will  continue 
survey  efforts  to  refine  the  boundaries  of 
SAM  as  required.  In  addition,  a 
programmed  restriction,  at  a 
predetermined  time  and  location,  which 
the  industry  is  aware  of  in  advance,  is 
reported  to  be  preferred  by  the  fishing 
industry  thereby  increasing  the 
likelihood  of  compliance.  The  gear 
modifications  required  to  fish  in  a  SAM 
area  are  extensive  and  NMFS  believes 
fishermen  will  not  be  able  to  change 
gear  quickly  to  comply  with  SAM. 
NMFS  believes  that  fishermen  who 
want  to  fish  in  a  SAM  area  will  need  to 
plan  months  in  advance  to  have  their 
gear  in  compliance.  These  factors  were 
considered  in  using  programmed 
restrictions.  An  additional  logistical 
difficulty  in  using  sightings  to  impose  or 
lift  SAM  regulations  is  that  it  requires 
regidar  monitoring  and  surveillance  of 
ri^t  whales  over  such  a  large  area. 
NMFS  has  determined  that  there  is 
sufficient  survey  data  to  support  the 
SAM  area  in  this  rule;  additional  survey 
data  may  provide  insights  into  other 
candidate  SAM  areas. 

Comment  14:  One  commenter 
indicated  that  additional  survey  effort  is 
urgently  needed  to  assure  that  seasonal 
management  zones  are  adequate  in  time 
and  area. 

Response:  NMFS  agrees  that 
additional  survey  data  is  necessary  to 
refine  management  initiatives  for  right 
whales.  NMFS  will  continue  aerial 
survey  effi)rts  in  the  Gulf  of  Maine/New 
England  area  in  2002  in  pursuit  of  this 
goal. 

SAM  Timing  (Comments     I 

Comment  15:  One  commenter 
indicated  that  a  SAM  zone  east  of  Caf>e 
Cod  for  the  period  April-Jime  30  might 
be  a  reasonable  measure. 

Response:  NMFS  utilized  aerial 
survey  data  from  the  last  3  field  seasons 
(1999-2001)  to  determine  the  time  and 
areal  extent  of  the  SAM  areas.  The  SAM 
West  and  SAM  East  areas  represent 
times  and  areas  where  right  whales  were 
sightpd  in  all  3  survey  seasons.  This 
area  is  east  of  Cape  Cod  and  covers  the 
time  period  &t>m  March  1-July  31. 

Comment  16:  One  conunenter 
indicated  that  the  SAM  area  should  be 
in  effect  begiiming  in  January  of  every 
year  to  protect  rig^t  whales  as  they 
arrive  from  the  southern  wintering  areas 


and  any  animals  that  wander  out  of  the 
Cape  Cod  Bay  Critical  Habitat  Area. 

Response:  NMFS  utilized  the  DAM 
trigger  and  associated  protective  zones 
to  define  the  SAM  zones  in  terms  of 
time  and  space  (Clapham  and  Pace, 
2001).  The  full  details  of  the  analysis  to 
determine  the  SAM  areas  are  provided 
in  the  dociunent  titled:  Identification  of 
Seasonal  Area  Management  Zones  for 
North  Atlantic  right  whale  conservation 
(Merrick,  at  al.  2001).  Should  animals 
appear  in  sufficient  density  in  the 
geographic  area  defined  as  SAM  prior  to 
the  effective  dates  of  the  restriction, 
DAM  would  be  implemented  thus 
providing  protection  for  the  animals. 
NMFS  will  continue  to  conduct  surveys 
to  refine  management  measures  such  as 
SAM  for  the  protection  of  right  whales. 
SAM  was  not  intended  to  encompass 
every  right  whale  sighting,  but  to 
provide  additional  protection  to  feeding 
aggregations  of  right  whales  due  to  their 
increased  vulnerability. 

Comment  1 7:  Two  commenters 
suggested  a  specific  area  be  defined  as 
an  Offshore  Lobster  SAM  area.  The 
suggestion  was  an  area  east  of  a  point 
defined  by  the  easternmost  location  of  a 
whale  aggregation  that  met  the  DAM 
trigger  as  shown  during  the  J\me  27-28 
ALWTRT  and  reflected  on  page  4  of  the 
meeting  simmiary  prepared  by  Resolve, 
Inc.  This  commenter  indicated  that 
fishermen  in  this  area  would  fish  with 
neutrality  buoyant  or  sinking  line  and 
weak  links  at  the  buoy  of  not  more  than 
1500  lbs  (680.4  kg)  breaking  strength. 

Response:  NMFS  believes  this  area 
corresponds  to  an  area  east  of  BS^IS'  W. 
long,  out  to  the  Hague  Line.  NMFS  did 
include  these  gear  modifications  for  the 
area  specified  as  well  as  all  Offshore 
Lobster  Waters  (as  defined  by  the 
ALWTRP,  50  CFR  229.32(c)(5)(i))  within 
a  SAM  area.  It  is  important  to  note  that 
at  the  time  of  the  ALWTRT  meeting. 
NMFS  presented  only  preliminary  data 
that  included  only  2001  sightings.  Many 
commenters  discuss  the  SAM  area  and 
refer  only  to  the  preliminary  data  that 
was  presented  at  the  ALWTRT  meeting. 
The  analysis  that  was  conducted 
following  the  ALWTRT  meeting 
included  sightings  data  frtim  1999.  2000 
and  2001.  The  full  details  of  the  analysis 
to  determine  the  SAM  areas  are 
provided  in  the  document  titled: 
Identification  of  Seasonal  Area 
Management  Zones  for  North  Atlantic 
right  whale  conservation  (Merrick,  et  al. 
2001). 

Comment  18:  One  conunenter  stated 
that  the  ANPR/NOI  was  inadequate  to 
meet  the  RPA  and  that  all  three  actions 
(DAM.  SAM  and  gear  modifications) 
must  be  in  place  simultaneously. 


Response:  NMFS  recognizes  the 
concern  expressed  by  the  commenter. 
NMFS  followed  the  ANPR  with  a 
proposed  rule  which  provided 
additional  information.  This  interim 
final  SAM  rule  addresses  the  concern 
that  a  rule  implementing  SAM  be  in 
place  with  the  DAM  and  gear 
modification  rules,  which  are  also  being 
published  in  final  form.    . 

Comment  19:  One  commenter 
indicated  that  SAM  is  a  poor  substitute 
for  stronger  regulations  in  critical 
habitat  and  that -critical  habitat  should 
be  extended  to  the  areas  determined  to 
be  appropriate  for  SAM. 

Response:  NMFS  recognizes  the 
concern  expressed  by  the  commenter. 
The  designation  of  an  area  as  critical 
habitat  does  not  automatically  add 
regulations  stronger  than  those  in  place 
for  SAM  areas.  NMFS  will  consider 
designating  SAM  areas  as  critical  habitat 
as  part  of  the  comprehensive  EIS 
planned  for  2002. 

Proposed  Rule  Comments 

NMFS  received  a  total  of  168  sets  of 
comments  on  the  proposed  rule  for 
SAM.  Approximately  150  of  these  were 
of  a  standard  format.  The  comment 
period  ended  December  13,  2001. 

General  Comments 

Comment  1:  Four  commenters  stated 
that  the  SAM  regulations  as  proposed 
do  not  provide  the  protection  necessary 
to  achieve  the  reasonable  and  prudent 
alternative  under  the  ESA  or  constitute 
an  effective  take  reduction  plan  imder 
theMMPA. 

Response:  NMFS  believes  that  the 
SAM  program  in  combination  with 
other  measures  in  the  RPA  constitute 
the  level  of  protection  necessary  to  meet 
the  requirements  under  the  ESA  and 
coupled  with  the  other  elements  of  the 
ALWTRP  does  constitute  an  effective 
take  reduction  plan  under  the  MMPA. 
NMFS  is  implementing  a  strategy  for 
addressing  die  threat  posed  by 
commercial  fishing  practices  toright 
whales  which  includes  the  following 
components:  Adoption  of  broad  based 
gear  modifications  to  reduce  the  risk  of 
serious  injiuy  or  mortality  of  right 
whales;  specific,  more  restrictive,  gear 
modifications  in  areas  and  at  times  of 
greater  concentration  of  right  whales 
(SAM):  specific,  more  restrictive, 
restrictions  in  areas  which  contain 
physical  or  biological  features  essential 
to  the  conservation  of  North  Atlantic 
right  whales  (and,  therefore,  designated 
as  critical  habitat  under  the  ESA);  an 
ability  to  impose  restricts  in  areas  and 
at  times  when  concentrations  of  right 
whales  are  observed  (DAM);  support  for 
implementation  of  a  disentanglement 
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program  to  respond  to  observed 
entangled  marine  mammals;  and 
investigation  and  testing  of  additional 
gear  modifications  to  further  reduce  the 
risk  of  entanglement  and  serious  injury 
or  mortality  of  rights  whales. 
Collectively,  this  approach  is  designed 
to  avoid  jeopardy  to  right  whales  from 
conunercial  fishing  practices  and 
supports  the  achievement  of  a  zero 
mortality  rate  goal. 

Comment  2:  One  commenter  stated 
that  management  initiatives  based  on 
the  distribution  and  occurrence  of  right 
whales  may  have  little  or  no  impact  on 
the  entanglement  rate  of  other  large 
whales  species  the  ALWTRP  is  charged 
with  protecting. 

Response:  NMFS  disagrees  with  the 
commenter  and  does  believe  that  the 
management  initiatives  implemented  by 
this  interim  final  rule  will  benefit  other 
species  of  large  whales  that  NMFS  is 
charged  with  protecting.  Obviously  right 
whale  distribution  was  the  principal 
driving  force  in  the  delineation  of  the 
SAM  area.  However,  the  additional  gear 
modifications  reduce  the  risk  posed  by 
this  gear  to  large  whales,  including  but 
not  limited  to  right  whales.  Since  we 
expect  that  fishermen  who  modify  their 
gear  to  be  able  to  fish  within  the  SAM 
zone  will  likely  fish  that  same  modified 
gear  outside  the  time  and  area  of  the 
SAM  restriction,  additional  benefits  to 
right  whales  and  to  other  large  whales 
outside  of  SAM  will  be  realized. 

Comment  3:  All  commenters 
supported  the  concept  of  SAM  which 
facilitates  continued  fishing  coupled 
with  gear  modifications  which  reduce 
entaiiglements  and  hence  serious  injury 
or  mortality.  Several  commenters 
wanted  to  see  specific  changes  to  the 
implementation  of  the  measure  or 
questioned  the  overall  conservation 
benefits  of  the  SAM  program  as 
described  in  the  proposed  rule. 

Response:  NMFS  has  responded  to  the 
comments  received  and  adopted  some 
specific  recommendations  shown  in  this 
interim  final  rule.  The  conservation 
benefit  of  the  SAM  program  is  that  it 
offers  increased  protection  to 
anticipated  concentrations  of  right 
whales  at  a  time  when  they  may  be 
more  vulnerable  to  entanglement,  i.e. 
when  they  are  feeding.  NMFS  has  used 
past  sightings  data  to  predict  right 
whale  concentrations  in  time  and  in 
space  and  has  identified  and  required 
modified  fishing  gear  that  poses  a  low 
risk  to  right  whales  of  serious  injury  or 
mortality.  This  SAM  program  is  a  very 
important  component  in  the  overall 
NMFS  strategy  for  the  protection  and 
recovery  of  right  whales. 

Comment  4:  One  commenter 
supported  SAM  in  concept  but 


indicated  that  all  gillnet  and  lobster 
fishing  should  be  prohibited  in  the  SAM 
area  until  such  time  as  fishing  gear 
proven  to  be  unlikely  to  seriously  injiu% 
or  kill  right  whales  has  been  developed. 
Three  conmienters  supported  gear 
modifications  as  opposed  to  total 
closures. 

Response:  NMFS  considered  the 
concept  of  a  total  closure  to  lobster  trap 
and  gillnet  gear  in  the  SAM  areas  and 
determined  that  gear  modifications 
developed  through  the  TRT  process 
would  result  in  more  conservation 
benefits  to  the  animals.  The  basis  for 
this  determination  is  that  total  closures 
refocus  fishing  efforts  to  other  areas  and 
may  result  in  an  edge  effect  where  gear 
is  concentrated  around  the  periphery  of 
a  closure  posing  a  greater  risk  of 
entanglement.  NMFS  believes  that  the 
gear  modifications  required  in  this 
interim  final  rule  prevent  entanglements 
where  possible  and  reduce  the  severity 
of  entanglements  when  they  do  occiu' 
and  will  alleviate  the  threat  of  serious 
injury  or  mortality.  NMFS  maintains 
that  the  data  available  and  presented  in 
the  proposed  rule  provides  sufficient 
evidence  that  fishing  within  the  SAM 
area  with  the  gear  modifications 
required  is  unlikely  to  result  in  serious 
injury  or  mortality  of  a  right  whale. 

Comment  5:  Two  commenters 
identffied  at-sea  enforcement  as  a 
priority  and  requested  a  schedule  of 
protected  resoiux;es  penalties  be 
developed  for  the  ALWTRP  regulations. 

Response:  See  comment  and  response 
6  in  the  ANPR  Comments  and 
Responses. 

Comment  6:  Two  commenters  stated 
that  ship  strikes  remain  a  major  problem 
for  right  whales.  One  of  the  two  wanted 
to  know  how  DAM  and  SAM  would 
impact  vessel  traffic. 

Response:  NMFS  agrees  that  ship 
strikes  remain  an  issue  and  is 
addressing  the  issue  under  the 
Northeast  Implementation  Team  for  the 
Recovery  of  the  Northern  Right  Whale 
and  the  Humpback  Whale  and  the 
Southeast  U.S.  Right  Whale  Recovery 
Plan  Implementation  Team,  including 
their  Ship  Strike  Committees.  The 
shipping  industry  has  been  responsive 
in  this  fonun  and  the  agency  is  actively 
seeking  solutions  to  the  problem.  DAM 
and  SAM  are  management  actions 
directed  at  the  commercial  lobster  and 
gillnet  fisheries  in  the  SAM  area  and 
will  not  impact  vessel  traffic. 

Comment  7:  One  conunenter 
indicated  that  NMFS  should  seek  out 
additional  historical  data  other  than  the 
1999-2001  aerial  survey  data  in 
developing  the  SAM  boundaries  as  the 
SAM  area  may  be  overstated. 


Response:  The  aerial  survey  efforts  of 
1999-2001  were  partially  based  on  the 
historical  presence  of  right  whales  such 
as  the  data  used  to  support  the  critical 
habitat  designation  in  Great  South 
Channel.  Historical  data  is  not  available 
in  suitable  quantity  for  the  areas  in 
question  and  as  such  could  not  be 
utilized  in  this  analysis.  There  is  no 
reason  to  expect  that  the  observations  of 
right  whales  in  1999,  2000  and  2001  are 
not  representative  of  the  future  presence 
of  right  whales. 

Comment  8:  Four  commenters  stated 
that  NMFS  should  develop  broad  based 
gear  modifications  for  regional  use 
based  on  the  tracking  data  from  several 
right  whales  observed  during  the  2001 
field  season  which  demonstrated  these 
animals  can  range  far  and  wide  and  may 
not  remain  in  the  areas  defined  as 
critical  habitat.  A  broad  based  gear 
requirement  would  also  be  less  complex 
to  implement  and  more  readily 
enforced. 

Response:  NMFS  agrees  with  the 
concept  of  broad  based  gear 
modifications  but  the  experience  to  date 
is  that  unique  physical  environments 
require  unique  gear  modifications. 
Different  breaking  strength  weak  links 
for  the  Offshore  Lobster  Waters  versus 
Nearshore  Lobster  Waters  is  an  example 
of  such  unique  environmental 
requirements.  The  fishing  industry  has 
objected  to  gear  modifications  in  areas 
that  are  not  docimiented  to  support 
whales  as  an  unnecessary  economic 
bujden  with  no  perceived  benefit  to  the 
animal.  NMFS  recognizes  the  economic 
impact  on  industry  and  has  strived, 
through  the  ALWTRT  process  and 
outreach,  to  minimize  economic  impact 
while  maximizing  conservation  benefit 
from  the  management  measures 
implemented.  The  gear  modifications 
required  in  the  SAM  areas  are  over  and 
above  broad  based  gear  modifications: 
however,  NMFS  believes  that  the 
additional  burden  to  comply  with  these 
more  restrictive  gear  modifications  is 
justified  based  on  the  increased 
potential  for  interactions  between  right 
whales  and  fishing  gear  in  the  SAM  area . 
(due  to  the  observed  concentrations  of 
right  whales). 

Comment  9:  One  commenter 
indicated  that  the  rulemaking  process 
did  not  facilitate  a  full  and  open  process 
to  include  public  hearings  and  industry 
feedback  on  the  management  plan. 

Response:  See  comment  and  response 
5  and  in  the  ANPR  Comments  and 
Responses. 

Comment  10:  Two  commenters 
indicated  that  a  regulation  with  gear 
modifications  of  this  magnitude  will 
require  time.  One  of  the  commenters 
indicated  that  NMFS  should  develop  a 
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phase-in  schedule  to  change  over  all 
lobster  and  gillnet  gear  that  is  fished  in 
waters  where  right  whales  occur 
routinely. 

Response:  NMFS  appreciates  the 
comments  which  address  the  need  for 
manufacturers  and  suppliers  to 
manufacture  the  neutrally  buoyant  and/ 
or  sinking  line  in  sufficient  quantity  and 
time  for  the  fishermen  to  replace  the 
existing  gear.  In  fact,  the  limitation  on 
supply,  as  well  as  the  increased 
economic  cost,  is  one  of  the  reasons 
why  it  is  not  reasonable  at  this  time  to 
impose  these  gear  modifications  more 
broadly.  Dueto  the  critically 
endangered  status  of  right  whales,'and 
agency  mandates  imder  the  ESA  and 
MMPA,  however,  we  must  take 
immediate  action  within  SAM  areas  to 
decrease  the  risk  to  right  whales. 
Fishermen  who  cannot  comply  with  the 
gear  requirements  in  the  allotted 
timeframe  still  have  the  option  of 
fishing  outside  of  the  SAM  areas. 
Comment  1 1 :  One  commenter 
encourages  NMFS  to  utilize  passive 
acoustics  and  aerial  surveys  to  detect 
right  whales  for  DAM  actions. 

Response:  NMFS  will  continue  to 
conduct  aerial  and  shipboard  surveys  to 
detect  right  whales  for  research  and 
monitoring  purposes.  The  use  of  passive 
acoustics  appears  promising  based  on  a 
presentation  at  the  2001  Ri^t  Whale 
Consortium  held  in  October  and  its  use 
may  be  more  prevalent  in  the  future. 

Comment  12:  Three  commenters 
indicated  that  NMFS  should  continue 
survey  efforts  to  modify  SAM 
boundaries  and  effective  dates.  One 
commenter  indicated  that  survey  efforts 
may  have  been  inadequate  to  detect 
aggregations  in  areas  such  as  Jeffreys 
Ledge. 

Response:  See  response  to  comment 
15  in  the  ANPR  Comments  and 
Responses.  i 

SAM  Timing  Comments  ' 

Comment  13:  One  hundred  and  fifty 
commenters  indicated  that  the  proposed 
rule  for  SAM  should  be  strengthened  to 
protect  right  whales.  The  commenters 
recommended  that  restrictions  in  the 
entire  SAM  area  should  be  in  effect  from 
January  1  through  July  31st  with  areas 
only  open  to  imrestricted  fishing  after 
the  whales  have  left  the  area.  Sixty  of 
these  commenters  also  stated  that  they 
are  willing  to  pay  more  for  products  if 
it  will  ensure  the  protection  and 
survival  of  whales. 

Response:  NMFS  appreciates  the  large 
response  to  this  important  rulemaking 
process.  The  level  of  support  from  the 
general  public  for  additional  measures 
to  protect  right  whales  is  encouraging. 
The  rationale  provided  for  having  the 


SAM  areas  in  effect  beginning  March  1st 
as  opposed  to  January  1st,  are  stated  in 
the  proposed  rule.  NMFS  is  aware  of  the 
migration  of  right  whales  into  the 
CCBCH,  but  believes  these  animals  are 
transiting  the  area  and  not  aggregating  to 
feed  as  described  in  the  DAM  trigger 
dociunent  (Clapham  and  Pace  2001).  As 
stated  previously  in  this  document,  the 
SAM  area  is  not  intended  to  encompass 
every  right  whale,  but  rather  to  offer 
increased  protection  to  con£»ntrations 
of  feeding  right  whales,  which  we 
believe  may  be  at  higher  risk  of 
entanglement.  Should  animals  appear  in 
sufficient  density  in  the  geographic  area 
defined  as  SAM  prior  to  the  effective 
dates  of  the  restriction,  DAM  could  be 
implemented  thus  providing  protection 
for  the  animals.  NMFS  wiU  continue  to 
conduct  surveys  to  refine  management 
measures  such  as  SAM  for  the 
protection  of  right  whales.  NMFS 
appreciates  the  fact  that  these 
commenters  recognize  that  conservation 
comes  at  some  economic  cost  to 
fishermen,  which  may  be  passed  on  to 
the  consumer  in  the  form  of  highef 
prices  for  seafood  products. 

Comment  14:  Four  commenters 
indicated  that  the  timing  for  the  SAM 
West  and  SAM  East  was  incorrect  and 
should  be  expanded.  The  comments 
generally  supported  SAM  West  from 
January-May  31  and  SAM  East  from 
March  1-July  31.  This  expansion  of  time 
was  considered  necessary  to  protect 
animals  arriving  into  the  Cape  Code  Bay 
Critical  Habitat  and  animals  that  may 
wander  out  of  the  critical  habitat  as 
evidenced  by  two  specific  animals 
during  the  2001  season. 

Response:  See  response  to  comment 
16  under  ANPR  section  above. 

SAM  Area  Division/Extent  Comments 

Comment  15:  Two  commenters  stated 
that  the  division  between  SAM  West 
and  SAM  East  was  incorrect  based  on 
discussions  at  the  ALWTRT  meeting  on 
June  27-28,  2001.  These  commenters 
indicated  the  dividing  line  between 
these  two  areas  should  be  in  the  vicinity 
of  the  western  most  side  of  the  eastern 
most  DAM  circle  shown  on  the  figure  on 
page  4  of  the  meeting  summary  (Resolve 
2001).  This  division  would  be  at 
approximately  the  68°  15'  W.  long.  line. 

Response:  NMFS  agrees  that  the 
dividing  line  between  SAM  West  and 
SAM  East  is  not  as  recommended  in  the 
ALWTRT  meeting  summary.  NMFS 
welcomes  such  recommendations  from 
the  TRT  process  through  the 
recommendations  are  not  always 
implemented  for  a  variety  of  reasons.  At 
the  time  of  the  ALWTRT  meeting, 
N'MFS  presented  only  preliminary  data 
fit>m  2001  sightings.  The  discussion  at 


the  ALWTRT  meeting  and  any 
recommendations  made  at  that  time 
were  based  only  on  the  limited 
preliminary  data  presented  for  general 
discussion  purposes.  Following  the 
ALWTRT  meeting,  NMFS  conducted  an 
analysis  of  the  distribution  of  animals 
from  the  aerial  siuveys  conducted  from 
1999-2001  to  determine  the  appropriate 
division  in  time  and  space  of  the  SAM 
area.  NMFS  uses  the  best  available 
scientific  data  in  developing  its 
regulations  which  would  include -all 
three  years  of  siuvey  data.  The  full 
details  of  the  analysis  to  determine  the 
SAM  areas  are  provided  in  the 
document  tided:  Identification  of 
Seasonal  Area  Management  Zones  for 
North  Atlantic  right  whale  conservation 
(Merrick,  et  al.  2001).  NMFS  based  the 
areas  on  this  analysis  and  overlaid  it  on 
the  existing  ALWTRP  areas. 

Comment  16:  Three  commenters 
stated  that  the  SAM  area  is  too  large  and 
the  eastern  end  of  the  SAM  East  area 
shoidd  be  at  67"  45'  W.  long,  as  there 
are  infrequent  sightings  of  animals  east 
of  this  longitude  line.  Two  of  these 
commenters  indicated  that  right  whales 
do  not  appear  south  of  the  50-fathom 
line  on  the  Georges  Bank  Northern  Edge 
and.  therefore,  the  polygon  should  be 
adjusted  to  exclude  waters  south  of  the 
50-fathom  line  that  occur  east  of  the 
Great  South  Channel  Critical  Habitat. 

Response:  NMFS  extended  the  SAM 
area  out  to  the  Hague  Line  based  on  the 
sightings  of  right  whales  as  reported  in 
the  doctunent  titled:  Identification  of 
SAM  Zones  for  North  AUantic  right 
whale  conservation  (Merrick,  et  al. 
2001).  Figure  9  of  that  document  shows 
whale  aggregations  clustered  aroimd  the 
Hague  Line  in  all  three  survey  years,    . 
1999-2001.  The  portion  of  the  SAM  East 
area  south  of  the  50  fathom  line  is 
necessary  to  encompass  the  15  nautical 
mile  buffer,  as  described  in  Clapham 
and  Pace  2001,  which  provides  a  margin 
of  protection  to  encompass  the 
movement  of  the  animals  during  an 
aggregation. 

Comment  1 7:  Two  commenters 
opposed  the  boundaries  as  presented  in 
the  proposed  rule  and  indicated  that 
states  should  be  able  to  manage  whale 
issues  in  their  waters.  One  of  the 
commenters  indicated  that  the  SAM 
area  should  not  extend  into  state  waters 
located  east  of  Cape  Cod,  MA  due  to  the 
feet  that  right  whales  are  only  seen  on 
occasion  in  that  area  during  March  and 
April  and  furthermore  that  fishing  gear 
is  rarely  seen  close  to  shore  in  that  area. 
The  commenter  indicated  that  there  was 
not  sufficient  risk  to  the  animals  to 
justify  federal  regulations  that  would 
preempt  state  regulations. 
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Response:  The  data  presented  in 
Merrick,  et  al.,  2001  demonstrates  that 
aggregations  of  right  whales  do  occiu- 
east  of  Cape  Cod  in  March  and  April. 
While  these  aggregations  have  not  been 
observed  in  state  waters,  within  3 
nautical  miles  of  the  shore,  the  15- 
nautical  mile  protective  buffers  from  the 
sightings  do  encompass  state  waters. 
NMFS  has  determined  that  Federal 
regulations  are  required  in  order  to 
achieve  the  mandates  and  goals  of  the 
ESA  and  MMPA. 

Comment  18:  Two  conunenters 
indicated  that  the  Jeffreys  Ledge  area 
should  be  included  as  part  of  the  SAM 
program.  One  of  the  commenters 
acknowledged  that  NMFS  has  proposed 
DAM  in  order  to  address  such 
aggregations,  but  they  lack  confidence 
in  DAM  and  therefore  stated  that  the 
agency  should  not  rely  on  that  measure. 

Response:  See  comment  and  response 
11  above  in  the  ANPR  Comments  and 
Responses.  NMFS  does  believe  that 
DAM  is  a  meaningful  management 
measure  which  will  result  in  real 
protection  for  right  whales. 
Furthermore,  NMFS  maintains  that 
sufficient  data  is  needed  to  confidently 
identify  an  area  of  predictable  right 
whale  concentration  prior  to  designating 
it  as  a  SAM  area.  Sufficient  data  is  not 
currently  available  for  Jeffreys  Ledge. 

SAM  Gear  Modifications  Comments 

Comment  19:  One  hundred  and  fifty 
commenters  stated  that,  within  a  SAM 
area  buoy  lines  extending  from  the 
fishing  gear  to  the  surface  should  break 
at  no  more  than  1,100  lbs  (498.8  kg.)  to 
allow  right  whales  to  break  free  in  the 
event  of  an  entanglement.  Other 
commenters  questioned  the  value  of  this 
additional  weak  link  at  all. 

Response:  NMFS  appreciates  the  large 
response  to  this  important  rulemaking 
process.  The  level  of  support  from  the 
general  public  for  additional  measiu^s 
to  protect  right  whales  is  encouraging. 
NMFS  interprets  these  comments  to 
mean  that  all  lobster  and  gillnet  gear 
aUowed  to  fish  in  the  SAM  areas  should 
utilize  a  weak  link  with  a  maximum 
breaking  strength  of  1100  lbs  (498.8  kg). 
This  comment  appears  to  be  in  response 
to  the  3780-lbs  (1714.3-kg)  weak  link 
proposed  for  the  Offshore  Lobster 
Waters  and  Other  Northeast  Waters,  as 
defined  by  the  ALWTRP  (50  CFR  229.32 
(c)(5)(l)),  for  lobster  and  gillnet 
fishermen  operating  within  a  SAM  area. 
NMFS  proposed  this  3780-lbs  (1714.3- 
kg)  maximum  breaking  strength 
"system"  weak  link  based  on  the 
analysis  of  an  entanglement,  and 
subsequent  successful  disentanglement, 
which  occurred  on  July  20,  2001,  in  the 
area  of  Jeffreys  Ledge.  This  proposal  was 


to  introduce  an  additional  weak  link  at 
a  new  location  (between  the  surface  and 
subsurface  gear),  not  to  increase  the 
breaking  strength  of  any  of  the  existing 
required  weak  links.  NMFS  did  consider 
setting  the  breaking  strength  of  the 
system  weak  link  at  the  same  level  as 
the  buoy  link  (which  is  required  at  the 
buoy  itself).  The  buoy  weak  links  for 
gillnet  buoys  are  1100  lbs  (498.8  kg), 
and  for  lobster  trap  buoys  are  1500  lbs 
(680.4  kg)  for  SAM  in  Offshore  Lobster 
Waters  and  2000  lbs  (906.9  kg.)  for 
Offshore  Lobster  Waters  outside  of 
SAM.  The  values  of  1100, 1500  and 
2000  lbs  (498.8,  680.4,  906.9  kg)  have  all 
been  exceeded  in  load  cell  testing 
measiu^ments.  If  a  weak  link  of  any  of 
these  breaking  strengths  was  introduced 
between  the  surface  and  subsurface 
system,  it  would  likely  break  when  gear 
was  beiag  hauled,  potentially  leading  to 
a  dangerous  situation  and  also 
contributing  to  ghost  gear.  These  load 
cell  measurements  exceeded  the  2800 
lbs  (363.2  kg)  limit  of  the  load  cell  and 
clearly  demonstrate  that  loads  in  excess 
of  1100, 1500  and  2000  lbs  (498.8, 
680.4,  906.9  kg)  have  occurred  in  these 
gear  types.  Based  on  this  load  cell  data, 
NMFS  cannot  require  a  weak  link  with 
a  breaking  strength  below  values  we 
have  measured  in  the  buoy  line  section 
of  the  gear.  Based  on  the  comments 
received  regarding  this  analysis  NMFS 
believes  that  this  system  weak  link 
proposal  requires  further  discussion  and 
development  in  the  take  reduction  team 
arena.  The  proposal  for  a  system  weak 
link  was  completely  removed  from  the 
interim  final  rule  and  will  be  discussed 
further  with  the  ALWTRT. 

NMFS  proposed  the  weak  link 
between  the  surface  and  subsiu-face 
system  with  the  intention  of  introducing 
another  point  where  the  gear  could 
break  away  from  a  right  whale.  Many  of 
the  comments  questioned  the  value  of 
the  proposed  weak  link.  The  theory 
behind  this  proposal  was  that  if  a  right 
whale  encoimtered  the  vertical  line  in 
the  buoy/end  line  reaching  to  the 
surface  it  could  exert  sufficient  drag  on 
the  line  to  part  it.  The  right  whale 
would  then  be  able  to  swim  freely  with 
little  or  no  gear  attached.  Several 
commenters  stated  that  the  effectiveness 
of  a  weak  link  at  this  location  is  severely 
compromised  by  the  fact  that  there 
would  not  be  resistance  on  either  side 
of  the  weak  link  to  exert  the  pressure 
needed  to  break  this  weak  link.  Given 
these  concerns,  we  will  table  this 
requirement  for  now  and  discuss  it 
"further  with  the  ALWTRT  and  also  at 
the  upcoming  gear  workshop. 

Comment  20:  Nine  commenters 
indicated  that  dropping  an  endlinie  or 
the  use  of  only  a  single  buoy  line  is 


operationally  problematic  throughout 
the  SAM  areas.  Four  of  these  nine 
commenters  stated  that  this  measure 
raised  safety  issues  as  well.  The  basis  of 
the  safety  contention  is  that  extreme 
tides  and  weather  from  Cape  Cod  to  the 
Hague  Line  are  a  major  factor  in 
determining  which  end  of  a  trawl  line 
to  haul  from  in  order  to  minimize  strain 
on  the  lines,  assuming  there  are  two 
buoys/high  flyers  per  lobster  trap  trawl/ 
gillnet  string.  These  commenters  further 
indicated  that  a  single  mark,  buoy/ 
highflyer,  will  lead  to  gear  conflicts  and 
an  increase  in  lost  gear  resulting  in 
increased  ghost  gear  and  a  resulting 
potential  increase  in  entanglement  risk. 
Three  commenters  offered  strong 
support  for  the  reduction  in  endlines  as 
a  step  resulting  in  a  tangible  decrease  in 
vertical  line  in  the  water  column. 

Response:  NMFS  acknowledges  the 
comments  concerning  potential  safety 
issues.  NMFS  also  acknowledges  that  a 
50  percent  reduction  in  endlines/buoy 
lines  furthers  the  goal  of  eliminating 
entanglements  as  indicated  in  the 
comments.  NMFS  further  recognizes  the 
potential  for  gear  conflicts  and  other 
fishery  management  regulations  which 
require  both  ends  to  be  marked. 
;    NMFS  continues  to  support  this 
measure  as  an  acceptable  risk  reduction 
measure  due  to  the  very  real  decrease  in 
the  volume  of  line  in  the  water  column. 
The  operational  difficulties  will  require 
the  industry  to  work  together  to  come 
up  with  coordinated  procedures  to 
reduce  gear  conflicts.  NMFS  has 
required  the  single  buoy  to  be  at  the 
northern  or  western  end  of  the  trawl 
string  depending  on  the  direction  of  the 
set  as  a  standard  procedure.  NMFS  will 
work  with  the  industry  to  define  more 
suitable  standard  practices  if  the 
industry  has  a  better  approach  to  this 
issue.  As  noted  earlier  in  this  rule, 
NMFS  is  accepting  comments  regarding 
this  interim  final  rule  (see  DATES  Section 
of  this  interim  final  rule)  and  is  seeking 
additional  comments  on  this  measure. 

Four  of  the  nine  commenters 
indicated  their  operation  is  partiy  based 
on  safety.  As  this  was  not  a  universal 
concern  NMFS  interprets  this  to  mean 
that  the  issue  may  be  fishery  specific 
(offshore  versus  inshore)  and,  as  noted, 
is  seeking  additional  comment  during 
the  .30-day  comment  period  for  this 
interim  final  rule  which  may  lead  to 
unique  solutions  in  the  fisherieif/areas 
where  safety  is  an  issue. 

In  2002.  NMFS  will  pursue  resolution 
of  the  safety  and  gear  conflict  issues  at 
a  gear  workshop  in  February  and  also  at 
the  next  meeting  of  the  ALWTRT. 
Representatives  from  the  environmental 
conununity  and  the  fishing  industry 
will  participate  in  these  meetings. 


C^,...!    D. 
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Comment  21 :  One  conunenter 
indicated  that  weak  link  characteristics 
need  to  be  more  clearly  and  uniformly 

defined. 

Response:  The  Atlantic  Laijge  While 
Take  Reduction  Plan  Regulations  (50 
CFR  229.32)  define  a  weak  line  as  a 
breakable  component  of  gear  that  will 
part  when  subject  to  a  certain  tension 
load.  The  regulations  further  provided  a 
variety  of  known  weak  link 
configiirations  and  offer  that  other 
material  or  devices  may  be  approved  in 
writing  by  the  Assistant  Administrator 
for  Fisheries  of  NMFS.  NMFS  believes 
the  regulations  adequately  define 
various  methods  of  compliance  with  the 
weak  link  requirements  and  offer  a 
process  for  innovative  techniques  to  be 
developed  and  introduced  for 
consideration. 

Comment  22:  One  commenter 
indicated  that  they  disagreed  with 
NMFS'  conclusion  regarding  the 
entanglement  of  right  whale  #2427 
which  occurred  on  July  20,  2001,  in  the 
area  of  Jeffreys  Ledge.  NMFS  concluded 
in  the  proposed  rule  that  the  gear 
measiues  required  for  SAM  would  have 
Ukely  allowed  the  animal  to  free  itself 
of  all  gear. 

Response:  NMFS  agrees  with  the 
commenter  and  has  decided  to 
eliminate  the  requirement  for  the  3780 
lb  weak  link,  which  was  based  on  the 
conclusion  regarding  the  entanglement 
of  ri^t  whale  #2427.  NMFS  has 
provided  its  basis  for  this  change  imder 
changes  in  the  hiterim  Final  Rule  from 
the  Proposed  Rule. 

Comment  23:  Two  commenters 
indicated  that  weak  links,  as  they  are 
employed  in  the  proposed  rule,  do  not 
prevent  entanglement  of  whales  in  the 
fishing  gear  remaining  in  the  water  or 
provide  sufficient  risk  reduction  to 
render  gear  "whale  safe"  and  further  are 
not  proven  to  meet  the  criteria  of  "low 
risk"  gear  as  defined  in  the  proposed 
rule. 
Response:  NMFS  recognizes  that  weak 
>  links  in  and  of  themselves  do  not 
constitute  "whale  safe"  gear.  However, 
NMFS  does  believe  the  weak  links  are 
an  important  component  of  the  low  risk 
gear  determination.  The  weak  links  are 
intended  to  facilitate  the  animal's 
escape  frt>m  gear  should  an 
entanglement  oCcuir  in  SAM  gear  or  any 
gear  in  which  weak  links  are  required. 
The  ability  to  escape  from  gear  quickly 
and  relatively  easily  is  very  important  to 
avoid  serious  injury  or  mortahty.  As 
illustrated  by  the  load  cell  and  testing 
data  presented  in  the  proposed  rule. 
NMFS  does  believe  that  there  is 
sufficient  data  to  demonstrate  that  weak 
links  do  break  when  sufficient  strain  is 
exerted  on  them.  Breaking  of  line  at  the 


point  of  the  weak  links  reduces  the 
likelihood  that  a  whale  will  become 
wrapped  in  the  gear  and  will  either  not 
be  able  to  freely  swim  away  from  the 
gear  or  only  be  able  to  swim  away  with 
a  significant  portion  of  the  gear 
remaining  attached.  The  weak  links 
allow  an  entangled  whale  to  break  away 
from  the  gear  with  little  or  no  gear 
attached  minimizing  the  potential  for 
the  entanglement  episode  to  have  any 
significant  adverse  effects  on  the 
individual  right  whale. 

Comment  24:  Three  commenters 
indicated  that  it  is  technically  feasible 
to  remove  all  vertical  lines  from  the 
water  colimin  in  gillnet  and  lobster 
fisheries  using  a  corrodible  link  (link 
which  corrodes  in  sea  water  at  a  known 
rate)  with  a  bundled  or  coil  buoy  line 
and  a  hard  float. 

Response:  NMFS  recognizes  these 
techniques  exist  and  are  reported  to  be 
used  in  some  Caribbean  pot  fisheries. 
The  NMFS  Gear  Research  Team 
presented  data  on  field  tests  using 
corrodible  links  as  part  of  the  J\me  27- 
28  ALWTRT.  This  technique  has  not 
been  employed  in  the  fixed  gear 
fisheries  wUch  occur  along  the  Eastern 
seaboard  due  to  the  potential  for  gear 
conflicts  which  are  expected  to  result  in 
lost  gear  further  resulting  in  increased 
ghost  gear  with  associated  entanglement 
risks.  The  observations  of  these 
commenters  are  correct  that  it  is 
technologically  feasible  to  elimiante 
endlines/buoy  lines  for  part  of  the  time 
that  fixed  gear  is  in  the  water.  NMFS 
has  determined  it  is  not  practical  at  this 
time  for  the  reasons  stated  earlier. 
NMFS  will  seek  further  discussion  of 
these  techniques  and  resolution  of  the 
gear  conflict  issues  in  the  upcoming 
gear  workshop  and  the  2002  meeting  of 
the  ALWTRT. 

Comment  25:  One  commenter 
indicated  that  the  fixed  gear  (lobster 
trap  and  gillnet)  and  mobile  gear 
fisheries  (trawling)  should  be  segregated 
to  specific  parts  of  the  ocean  to  reduce 
gear  conflicts. 

Response:  NMFS  acknowledges  that 
this  management  approach  would 
alleviate  gear  conflicts  between  fixed 
and  mobile  gear  fisheries,  but  has 
determined  that  conflicts  within  the 
fixed  gear  fishery  are  also  a  problem  of 
considerable  magnitude.  Lobster  and 
gillnet  fisheries  rely  on  the  visual  or 
radar  reflector  reference  to  an  endline/ 
buoy  line  when  setting  out  and 
retrieving  gear  to  prevent  gear  confficts 
and  subsequent  gear  loss.  Without  this 
visual  guide,  one  lobster  fishermen 
could  set  his  gear  directly  on  top  of 
another  set  of  traps.  Segregation  of 
mobile  and  fixed  gear  types  does  not 


appear  to  solve  the  problem  of  gear 
conflicts. 

Comment  26:  One  commenter 
indicated  that  NMFS  should  develop  a 
ghost  gear  recovery  program,  similar  to 
the  program  in  the  Commonwealth  of 
Massachusetts,  in  conjunction  with  the 
states  to  remove  gear  that  may  entangle 
whale  bom  the  water. 

Response:  NMFS  acknowledges  the 
comment  and  will  discuss  the  viability 
of  ghost  gear  programs  with  state 
managers  in  an  effort  to  remove  ghost 
gear  as  an  entanglement  risk.  The 
concept  will  also  be  suggested  as  a 
iliscussion  item  at  the  next  ALWTRT 
Meeting. 

Comment  27:  One  commenter 
indicated  that  states  should  reduce  the 
number  of  recreational  lobster  pots 
allowed  which  would  result  in  a 
reduced  number  of  vertical  lines  in  the 
water  coliunn. 

Response:  NMFS  does  not  have 
jurisdiction  over  state  managed 
recreational  fisheries  through  the 
ALWTRT.  The  concept  has  merit  and 
NMFS  will  suggest  it  as  a  discussion 
item  with  the  participating  states  at  the 
next  ALWTRT  Meeting. 

Comment  28:  Two  commenters 
endorsed  the  concept  of  SAM  which 
allows  modffied  gear  into  an  area  in  lieu 
of  a  complete  closure  based  on  the  fact 
that  a  complete  closure  results  in  an 
edge  effect.  The  commenter  described 
an  edge  effect  as  a  situation  where  a 
concentration  of  gear  is  set  along  the 
periphery  of  the  closed  area. 

Response:  NMFS  acknowledges  the 
comment  in  support  of  the  SAM 
program  and  has  experienced  the  edge 
effect  as  a  result  of  other  commercial 
fishery  closures.  For  the  reasons 
s[>ecified  in  the  proposed  rule,  in  the 
response  to  comments  and  elsewhere  in 
this  interim  final  rule,  NMFS  believes 
that  greater  conservation  benefit  is 
realized  from  gear  restrictions  within 
SAM  areas  as  compared  to  a  complete 
closure. 

Conunent  29:  One  commenter 
indicated  that  NMFS  should  provide 
estimates  of  the  amount  of  actual  lobster 
trap  and  gillnet  gear  which  will  be 
displaced  in  the  event  of  a  total  closure 
or  if  fishermen  decide  the  gear 
modifications  are  not  feasible  and 
consequently  decide  to  fish  elsewhere. 
Response:  NMFS  has  completed  an 
EA  for  the  SAM  interim  final  rule  which 
is  available  for  public  review.  NMFS  has 
identified  impacts  on  the  fishing 
industry,  including  the  number  of 
vessels  impacted,  in  that  document. 

Comment  30:  Foxn  commenters 
indicated  that  NMFS  should  modify  the 
requirement  for  a  weak  link  between  the 
surface  and  subsurface  system.  These 
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commenters  indicated  the  proposed 
weak  link  shoiUd  be  at  the  same 
breaking  strength  as  the  buoy  weak  link 
or  be  completely  removed.  The  basis  for 
i:^moval  or  replacement  was  that  the 
proposed  maximum  breaking  strength  of 
3780  lbs  (1714.3  kg)  provided  no  benefit 
to  entangled  animals  as  it  may  actually 
prevent  the  animal  bom  physically 
reaching  the  lower  breaking  strength 
buoy  weak  link(s)  thus  reducing  the 
ability  of  an  animal  to  bse  itself  from  an 
entanglement. 

Response:  NMFS  proposed  this  3780- 
Ib  (1714.3-kg)  maximum  breaking 
strength  "system"  weak  link  based  on 
the  analysis  of  an  entanglement,  and 
subsequent  successful  disentanglement, 
which  occiured  on  July  20,  2001,  in  the 
area  of  Jeffreys  Ledge.  NMFS  did 
consider  setting  the  breaking  strength  of 
the  system  weak  link  at  the  same  level 
as  the  buoy  weak  link,  but  the  buoy 
weak  links  are  1100  lbs  (498.8  kg)  for 
gilhiet  buoys  and  1500  lb  (680.4  kg) 
(SAM  in  Offshore  Lobster  Waters 
maximiun)  and  2000  lb  (906.9  kg) 
(Offshore  Lobster  Waters  maximum  for 
non-SAM  use)  for  lobster  trap  buoy 
weak  links.  The  values  of  1100, 1500 
and  2000  (498.8,  680.4,  906.6  kg.)  have 
all  been  exceeded  in  load  cell  testing 
measinements.  These  load  cell 
measurements  exceeded  the  2800  lb 
(363.2  kg.)  limit  of  the  load  cell  and 
clearly  demonstrate  that  loads  in  excess 
of  1100, 1500  and  2000  lbs  (498.8, 
680.4,  906.6  kg.)  have  occiirred  in  these 
gear  types.  Based  on  this  load  cell  data 
NMFS  cannot  require  a  weak  link  with 
a  breaking  strength  below  values  we 
have  measured  in  the  buoy  line  section 
of  the  gear.  Based  on  the  comments 
received  regarding  this  analysis  NMFS 
believes  that  this  system  weak  link 
proposal  requires  further  discussion  and 
development  in  the  take  reduction  team 
arena.  The  proposal  for  a  system  weak 
link  was  completely  removed  bom  the 
attached  interim  final  rule  and  will  be 
discussed  further  with  the  ALWTRT. 

Comment  31:  Four  commenters 
indicated  that  NMFS  did  not  propose  a 
600-lbs  (272.4-kg)  weak  link  in  all  SAM 
areas  west  of  the  proposed  offshore 
SAM  area  agreed  to  by  the  offshore 
lobster  fishery  representative  at  the  Jime 
27-28,  2001,  ALWTRT  meeting.  This 
proposed  division  was  at  approximately 
68"  1 5' W.  long. 

Response:  NMFS  recognizes  that  a 
600-lb  (272.4-kg)  weak  link  west  of  the 
proposed  offshore  SAM  area  was  not 
proposed.  The  entire  SAM  area  includes 
4  distinct  areas  which  have  year  roimd 
gear  requirements  in  place  already  per 
the  ALWTRP  (50  CFR  229.32).  These 
areas,  bom  west  to  east,  are  the 
Northern  Inshore  Lobster  Waters. 


Northern  Nearshore  Lobster  Waters, 
Offshore  Lobster  Waters,  and  Other 
Northeast  Waters  (gillnet  area 
description).  The  intent  of  the  SAM 
program  is  to  leave  these  distinct  areal 
defhiitions  in  place  and  require 
additional  gear  modifications  for  the 
portions  of  these  areas  that  have  a  SAM 
area  overlaid  on  them.  This  approach  is 
clarified  in  this  rulemaking.  Given  that 
this  is  the  approach,  a  subdivision  of  the 
Offshore  Lobster  Waters  area  into  two 
areas  with  a  600-lb  (272.4-kg)  buoy 
weak  link  for  one  area  and  a  1500-lb 
(680.4-kg)  buoy  weak  link  for  the  other 
area  during  a  SAM  period  was 
determined  by  NMFS  to  be  too  complex. 
Complex  regulatory  structure  can  result 
in  confusion  which  may  lead  to 
unintended  non-compliance. 

Comment  32:  Three  commenters 
indicated  that  NMFS  should  require 
gillnet  weak  link  breaking  strengths  at 
values  less  than  1100  lb  (498.8  kg)  based 
on  NMFS  testing  reported  in  the 
proposed  rule. 

Response:  NMFS  did  conduct 
research  writh  1100  lb  (498.8  kg)  and 
reduced  strength  weak  links,  600  lb 
(272.4  kg),  in  gillnets  as  reported  in-the 
proposed  rule  and  continues  to  work 
towards  reducing  weak  link  breaking 
strengths  to  the  lowest  possible  value 
which  will  allow  fishing  and  provide  an 
increased  probability  that  an  entangled 
animal  will  be  able  to  break  free  from 
gear  should  an  entanglement  occur.  The 
difficulty  with  going  to  a  600-lb  (272.4- 
kg)  breaking  strengtib  weak  link  at  this 
point  in  time  is  that  the  Other  Northeast 
Waters  (as  defined  by  the  ALWTRP,  50 
CFR  229.32)  includes  waters  out  to  the 
Hague  Line.  The  expansive  area  covered 
by  the  gilhiet  ALWTRP  includes 
physical'environments  that  require  that 
the  1100-lb  (498.8-kg)  breaking  strength 
weak  link  be  maintained.  As  stated 
previously,  NMFS  will  continue  gear 
research  to  determine  the  lowest 
possible  value  which  will  allow  fishing 
to  continue  safely  and  provide  a  higher 
probability  that  an  entangled  animal 
will  be  able  to  free  itself  in  the  event  of 
an  entanglement. 

Neutrally  Buoyant  Line  Issues 

Comment  33:  Five  commenters 
specifically  indicated  their  support  for 
the  use  of  neutrally  buoyant  or  sinking 
line  for  ground  lines  and  buoy  lines  to 
reduce  the  risk  of  entanglement. 

Response:  NMFS  acknowledges  the 
general  support  for  the  use  of  neutrally 
buoyant  line  to  reduce  the  probability  of 
entanglement.  This  measure  was 
included  in  the  interim  final  rule  based 
on  the  support  of  the  fishing  industry 
and  the  environmental  commimity  and 
NMFS'  belief  that  this  measure  will 


provide  considerable  benefits  in  the 
elimination  of  entanglements. 

Comment  34:  Four  commenters 
expressed  concern  over  the  cost  of 
neutrally  buoyant  line  for  replacement 
of  groimd  lines  and  buoy  lines  in  the 
lobster  and  gillnet  fisheries. 
Commenters  estimated  costs  ranging 
from  $6,000  for  inshore  fishermen  to 
$65,000  for  offshore  fishermen  to 
change  over  bom  their  present  gear  to 
neutrally  buoyant  line.  One  of  these 
commenters  indicated  that  the  SAM 
East  would  impact  one  particular 
company  quite  hard  in  that  they  operate 
five  offshore  lobster  vessels  in  that  area. 
Due  to  the  territorial  nature  of  lobster 
fishing,  these  fishermen  cannot  relocate 
their  gear  as  a  general  matter.  Two  of 
these  commenters  also  referenced  the 
poor  quality  of  neutrally  buoyant  line 
available  and  cited  a  usable  life  of  6 
months  for  some  of  this  neutrally 
buoyant  line  recently  tested  in  the  field. 

Response:  NMFS  is  aware  that  the 
cost  of  compliance  with  these 
regulations  will  be  greater  than  any 
previous  whale  plan  gear  modifications. 
The  status  of  the  animals  is  such  that  a 
measure  of  this  magnitude  is  required  to 
continue  prosecuting  the  fishery.  The 
higher  cost  and  burden  on  the  industry 
in  order  to  be  able  to  fish  within  the 
SAM  areas  is  justified  by  the  increased 
risk  posed  of  entanglement  in  this  area 
due  to  the  presence  of  concentrations  of 
feeding  right  whales.  NMFS 
acknowledges  that  some  of  the  neutrally 
buoyant  line  which  was  field  tested  by 
NMFS  in  cooperation  with  the  fishing 
industry  was  of  inferior  quality  and 
woidd  not  be  suitable  for  use.  NMFS 
does  believe  that  other  manufacturers  of 
neutrally  buoyant  line  have  performed 
well  and  the  manufacturer  that  had 
difficulty  is  working  to  improve  their 
product  through  the  information  gained 
during  these  experimental  gear 
deplojrment  with  the  industry. 

Comment  35:  Three  commenters 
opposed  the  measure  that  endlines/buoy 
lines  be  composed  of  entirely  neutrally 
buoyant  line  or  sinking  line  due  to 
operational  difficulties  associated  with 
the  buoy  line  snagging  on  the  fishing 
gear  or  other  bottom  materials.  These 
commenters  requested  that  the 
requirement  be  modified  to  require  that 
the  top  two-thirds  of  the  buoy  line  be 
composed  of  neutrally  buoyant  and/or 
sinking  line  and  that  the  bottom  section 
of  line  be  allowed  to  be  floating  line,  not 
to  exceed  one-third  the  length  of  the 
buoy  line. 

Response:  NMFS  recognizes  the 
operational  difficulty  of  a  buoy  line 
composed  entirely  of  neutrally  buoyant 
and/or  sinking  line  as  well  as  the 
industry  practice  of  splicing  in  floating 
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line  at  the  base  of  the  buoy  line  to 
prevent  snags.  NMFS  also  recognizes 
that  existing  winter  restricted  period 
regulations  for  fishing  in  the  Cape  Cod 
Bay  Restricted  Area  (CCBRA)  allows  a 
section  of  floating  line  not  to  exceed 
one-third  the  overall  length  of  the  buoy 
line.  However,  the  status  of  the  North 
Atlantic  right  whale  is  sucfa  that  a 
measure  of  this  magnitude  is  required  to 
continue  prosecuting  the  fishery.  The 
BOs  provide  that  the  Conservation 
Significance  of  the  SAM  component  of 
the  RPA  is  "reducing  the  potential  for 
interactions  between  North  Atlantic 
right  whales  and  fishing  gear".  NMFS 
believes  that  the  gear  restrictions  for 
SAM  reduce  the  potential  for  interaction 
to  occur  and  also  reduce  the  potential 
for  interaction  between  North  Atlantic 
right  wales  and  fishing  gear  that  would 
odierwise  result  in  serious  injury  and/ 
or  mortality.  j 

Changes  in  the  Interim  Fiaal  Rule  From 
the  Proposed  Rule 

NMFS  proposed  to  require  the 
installation  of  weak  links  with  a 
Tpaximurn  breaking  strength  of  3,780  lb 
in  the  offshore  lobster  trap  and 
anchored  gillnet  gear  between  the 
surface  system  (all  surfece  buoys,  the 
high  flyer,  and  associated  lines)  and  the 
buoy  line  leading  down  to  the  trawl  and 
gillnet,  respectively.  This  proposed 
measure  was  the  result  of  analysis 
conducted  by  NMFS  from  a  successful 
disentanglement  of  a  7-year-old  male 
North  AUantic  right  whale,  catalog 
#2427,  on  July  20,  2001.  NMFS*  analysis 
concluded  that  the  gear  recovered 
during  the  disentanglement  and  the 
description  of  the  owner's  typical  gear 
configuration  indicated  that  the  siirface 
system  was  separated  from  the  buoy  line 
going  to  the  trawl  by  a  weak  link  with 
a  tweaking  strength  of  3,780  lb.  It  was 
felt  that  the  presence  and  location  of 
this  weak  link  in  the  gear  may  have 
prevented  the  animal  from  becoming 
further  entan^ed  in  the  buoy  line. 

However,  smce  the  publication  of  this 
proposed  measure,  NMFS  technical 
experts  have  re-evaluated  this  proposed 
measure.  Although  in  theory  the 

!>roposed  measure  would  add  an  extra 
evel  of  protection  to  potentially  prevent 
the  risk  of  serious  injury  to  North 
Atlantic  right  whales  should  they 
become  entangled  in  the  buoy  line,  this 
measure  is  not  practical  from  a 
niwrhaiiiral  standpoint  Operationally, 
having  any  weak  link  below  the  float 
system  will  essentially  be  ineffective.  In 
ovder  to  break,  a  link  would  need  to 
have  adequate  resistance  from  the 
relevant  end  of  the  gear.  Given  that  any 
whale  that  is  caught  below  the  link 
would  be  pulling  against  nothing  more 


than  the  siuface  system  and  the  buoy, 
one  cannot  reasonably  conclude  that  the 
resistance  involved  would  be  sufficient 
to  trigger  the  break  of  the  weak  link. 
Therefore,  NMFS  has  reconsidered  this 
measure  and  is  not  requiring  the  use  of 
weak  links  between  the  surface  system 
and  the  buoy  line  for  the  offshore 
lobster  trap  and  anchored  gillnet  gear 
within  the  SAM  areas. 

A  technical  change  was  also  made  to 
correct  and  clarify  the  intent  of  the 
regulations.  ALWTRP  gear  requirements 
are  described  for  designated  areas  which 
include:  Northern  Inshoie  State  Lobster 
Waters.  Northern  Near  shore  Lobster 
Waters,  Offshore  Lobster  Waters,  and 
Other  Northeast  Waters  (gillnet  area). 
These  areas  require  specfic  gear 
modifications  to  meet  the  ALWTRP 
regulations.  As  proposed,  the  SAM  gear 
modifications  are  required  in  addition 
to  or  in  place  of  existing  requirements 
based  on  the  fishery  specific  area 
defined  by  the  ALWTRP. 

Although  the  proposed  rule  discussed 
the  relationship  between  the  proposed 
SAM  restrictions  and  the  current  gear 
requirements  within  the  ALWTRP,  the 
description  of  the  lobster  trap  gear  and 
anchored  gillnet  gear  requirements  in 
the  proposed  rule  did  not  explicitly 
articulate  the  specific  gear  requirements 
for  the  portions  of  the  Northern  Inshore 
State  Lobster  Waters,  Northern 
Nearshore  Lobster  Waters,  and  Other 
Northeast  Waters  (gillnet  area)  that  are 
overlapped  by  the  SAM  areas,  this 
interim  final  nile  will  correct  and  clarify 
the  regulations  to  explicitly  define  the 
■  gear  requirements  for  each  of  these  areas 
that  are  overlapped  by  SAM  Areas. 

Classification 

This  interim  final  rule  has  been 
determined  to  be  significant  for  the 
purposes  of  Executive  Order  12866, 
because  the  proposal  is  controversial. 

NMFS  prepared  a  Final  Regulatory 
Flexibility  Analysis  (FRFA)  for  this  rule. 
A  copy  of  this  analysis  is  available  from 
NMFS  (see  ADDRESSES).  Five 
alternatives  were  evaluated,  including  a 
status  quo  or  no  action  alternative,  the 
preferred  alternative  (PA),  and  three 
other  alternatives.  A  summary  of  the 
analysis  follows: 

1.  NMFS  considered  but  rejected  a 
"no-action"  alternative  that  would 
result  in  no  changes  to  the  current 
measures  under  &e  Atlantic  Large 
Whale  Take  Reduction  Plan.  The  "no- 
action"  alternative  would  result  in  no 
additional  economic  burden  on  the 
fishing  industry,  at  least  in  the  short- 
term.  However,  if  the  status  quo  is 
maintained  now,  more  restrictive  and 
economically  burdensome  measures 
than  those  in  this  interim  final  rule  may 


be  necessary  in  the  future  to  protect 
endangered  right  whales  bom  the 
fisheries.  The  no  action  alternative  was 
rejected  because  it  would  not  enable 
NMFS  to  meet  the  RPA  measures  of  the. 
BO  required  imder  the  ESA. 

2.  NMFS  considered  but  rejected  an 
alternative  that  would  implement  one 
SAM  zone  comprised  of  the  two 
separate  SAM  zones  with  gear 
restrictions  throughout  the  designated 
time  frame.  From  the  data  collected 
during  the  3  years  of  aerial  sxuveys,  it 
was  determined  that  the  core  SAM  area, 
in  combination  with  the  existing  Cape 
Cod  Bay  and  Great  South  Channel 
Restricted  Areas,  encompassed  134  (90 
percent)  of  the  149  events  from  1999- 
2001.  The  analysis  of  this  data  also  led 
to  the  finding  that,  within  the  core  SAM 
area,  right  whale  events  ocou*  more 
frequently  in  the  western  part  of  the 
zone  (near  Cape  Cod  Bay  and  the  Great 
South  Channel)  in  March-April  than  in 
June-July.  For  example,  13  of  the  15 
events  outside  of  the  Cape  Cod  Bay  and 
Great  South  Channel  Restricted  Areas 
occiured  in  the  area  NMFS  has  defined 
as  SAM  West,  which  lies  west  of  69°  24" 
W.  long. 

Conversely,  dining  May-July,  all  of 
the  events  within  the  area  defined  as 
SAM  East,  which  were  not  in  the  Great 
South  Channel  Restricted  Area,  were 
east  of  69°  24"  W.  long.  This  analysis 
strongly  suggests  that  right  whales 
migrate  from  west  to  east  within  the 
S^^  core  area  between  the  months  of 
March  and  July.  Therefore,  NMFS  does 
not  believe  that  the  scientific  data 
supported  a  single  SAM  zone  covering 
the  entire  area  for  the  dination  of  the  5 
-  month  period. 

3.  NMFS  considered  but  rejected  an 
alternative  that  would  implement  a 
single  SAM  zone  based  on  gear 
restrictions  initially  required  throughout 
the  zone,  but  lifted  sequentially  over 
time  as  concentrations  of  right  whales 
move  across  the  zone  fri3m  west  to  east 
This  alternative  is  similar  to  the  one 
described  in  section  5.3  of  the  EA  with 
the  only  differences  being  the  sequential 
lifdng  of  gear  restrictions  as  right 
whales  migrate  across  the  SAM  zone 
from  west  to  east  instead  of  maintaining 
gear  restrictions  for  the  5  month 
duration  of  the  SAM  zone.  The  analysis 
of  the  aerial  surveys  foimd  that,  during 
the  3  years  data  was  collected,  right 
whales  consistently  migrated  across  the 
core  SAM  area  bom  west  to  east 
between  the  months  of  March  and  July. 
Therefore,  this  alternative  acknowledges 
and  responds  to  the  most  recent 
scientific  study  of  right  whale 
distribution  and  abundance  in  the  Gulf 
of  Maine. 


*»       _^  __» I^T^ 


f*m       XT—        ey   /  1A7 ]. 


•ynno  /D.<1< 


%ti     Da^wi  lofrii-knc 


Federal  Register / Vol.  67.  No.  6 /Wednesday.  January  9,  2002 /Rules  and  Regulations 1159 


However,  although  sequential 
openings  would  make  this  alternative 
somewhat  less  burdensome  than 
sustaining  restrictions  over  the  entire 
area  for  a  5  month  period, 
implementation  of  this  alternative 
presents  significant  logistical  difficulties 
inherent  in  the  regular  monitoring  and 
siuveillance  of  ri^t  whales  over  such  a 
large  area. 

4.  NMFS  considered  but  rejected  an 
alternative  that  would  implement  a 
single  SAM  zone  based  on  the  same 
criteria  as  the  preferred  alternative  (PA) 
with  no  initial  gear  restrictions  required 
imtil  concentrations  of  right  whales 
begin  to  appear  in  the  area  and  then 
lifted  as  the  animals  leave  the  area.  This 
alternative  woiUd  be  extremely  difficiilt 
if  not  impossible  to  implement,  as 
NMFS  would  need  to  continuously 
monitor  for  the  presence  of  right  whales 
and  then  inform  industry  in  a  timely 
manner. 

5.  The  PA  would  protect  predictable 
annual  congregations  of  North  Atlantic 
right  whales  in  the  waters  off  Cape  Cod 
and  out  to  the  exclusive  Economic  Zone 
line.  NMFS  has  defined  two  areas  (SAM 
East  and  SAM  West),  where  gear 
restrictions  for  lobster  trap  and 
anchored  gillnet  gear  are  required. 
These  requirements  are  more  stringent 
than,  and  in  addition  to,  the  gear, 
modifications  ciurently  required  under 
the  ALWTRP  for  the  Offshore  Lobster 
Waters,  Northern  Nearshore  Lobster 
Waters,  Northern  Inshore  Lobster 
Waters  and  Other  Northeast  Waters 
(gillnet  area  description). 

The  time/area  restrictions  are  based 
on  the  annual  predictable  presence  of 
North  Atlantic  right  whales  as  observed 
in  aerial  siuveys  from  1999-2001.  SAM 
West  will  occiir  on  an  annual  basis  for 
the  period  March  1-April  30.  SAM  East 
will  occur  on  an  annual  basis  for  the 
period  May  1-July  31.  NMFS  accepted 
this  alternative  as  these  gear 
modifications  are  necessary  to  avoid 
jeopardizing  the  continued  existence  of 
North  Adantic  right  whales  and  enable 
NMFS  to  meet  a  portion  of  the  RPA  in 
the  BOs. 

The  small  entities  affiected  by  this 
interim  final  rule  are  gillnet  and  lobster 
trap  fishermen.  The  geographic  range  of 
the  gear  modifications  will  include  the 
Noitiiem  Inshore  State  Lobster  Waters, 
Northern  Nearshore  Lobster  Waters,  and 
Other  Northeast  Waters  (gillnet  area). 
Under  the  preferred  alternative,  49 
vessels  are  affected,  of  which  18  ^re 
lobster  vessels  and  31  are  sink  gillnet 
vessels.  This  action  contains  no  new 
reporting  or  record-keeping 
requirements.  However,  it  does  require 
modifications  to  lobster  and  sink  gillnet 
gear.  There  are  no  relevant  Federal  rules 


that  duplicate,  overlap,  or  conflict  with 
this  interim  final  rule  except  the 
requirements  related  to  no  more  than 
one  buoy  line  per  trawl  being  allowed 
in  the  SAM  area.  These  requirements 
supersede  the  requirements  at  50  CFR 
697.21,  which  require  one  radio 
reflector  at  each  end  of  a  trawl  with 
more  than  three  traps. 

NMFS  received  only  one  public 
comment  relating  to  the  economic 
impacts  of  this  interim  final  rule.  This 
comment  was  considered  by  NMFS 
before  it  approved  this  action,  and  is 
characterized  and  responded  to  by 
NMFS  in  the  "Comments  and 
Responses"  section  of  the  preamble  to 
this  interim  final  rule.  No  changes  to  the 
nde  were  made  as  a  result  of  the 
comment  receivjed. 

NMFS  has  taken  steps  to  minimize 
the  significant  economic  impact  on 
small  entities  through  this  PA.  The  PA 
meets  a  portion  of  the  EPA  designed  to 
remove  jeopardy,  consistent  with  the 
requirements  of  the  ESA,  while  allowing 
fishing  to  continue  and,  therefore, 
reduces  economic  impacts  compared  to 
fishery  closines. 

NMFS  determined  that  this  action  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  U.S. 
Atlantic  coastal  states.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  imder 
section  307  of  the  Coastal  Zone 
Management  Act.  No  state  disagreed 
with  our  conclusion  that  this  interim 
final  rule  is  consistent  with  the 
enforceable  policies  of  the  approved 
coastal  management  program  for  that 
state. 

This  interim  final  rule  implements  a 
portion  of  the  RPA,  which  resulted  from 
section  7  consultations  on  three  FMPs 
for  the  monkfish,  spiny  dogfish,  and 
Northeast  multispecies  fisheries,  and 
the  Federal  regulations  for  the  American 
lobster  fishery.  This  interim  final  rule 
implements  a  component  of  the  RPA 
contained  in  the  BOs  issued  by  NMFS 
on  July  14,  2001.  Therefore,  no  further 
section  7  consultation  is  required. 
This  interim  final  rule  contains 
policies  with  federalism  implications 
that  were  sufficient  to  warrant 
preparation  of  a  federalism  assessment 
imder  Executive  Order  13132. 
Accordingly,  the  Assistant  Secretary  for 
Legislative  and  Intergovernmental 
Afl^irs  provided  notice  of  the  proposed 
action  to  the  appropriate  official(s)  of 
affected  state,  local  and/or  tribal 
government  in  October  2001.  No 
comments  on  the  federalism 
implications  of  the  proposed  action 
were  received  in  response  to  the 
October  2001  letter. 
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List  of  Subiects  in  50  CFR  Part  229 

Administrative  practice  and 
procedure,  Fisheries,  Marine  mammals. 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  31,  2001. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  amended 
as  follows: 

PART  229— AUTHORIZATION  FOR 
COMMERaAL  RSHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361  et  seq. 

2.  In  §  229.32.  paragraph  (g)(4)  is 
added  to  read  as  follows: 

§229.32    Atlantic  large  whale  take 
reduction  plan  regulations. 

***** 

(g)  *  *  * 

(4)  Seasonal  Area  Management  (SAM) 

Program.  All  vessels  deploying 
anchored  gillnet  or  lobster  trap  gear  may 
fish  in  the  SAM  Areas  as  described  in 
paragraphs  (g)(4)(i)(A)  and  (g)(4)(ii)(A) 
of  this  section,  provided  the  vessel 
complies  with  the  gear  requirements 
during  the  times  specified  in  paragraphs 
(g)(4)(i)(B)  and  (g)(4)(ii)(B)  of  this 
section.  Copies  of  a  chart  depicting 
these  areas  are  available  from  the 
Regional  Administrator  upon  request, 
(i)  SAM  West.  (A)  Area.  SAM  West 
consists  of  all  waters  bounded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 


SAM  West 

Point 

N.  Lat. 

W.Long. 

SAM1  

SAM2  

42'W.8'  ... 
42°12'  

70''10' 
70°15' 

PfMlRral  ReeiBter/Vol.  67.  No.  6 /Wednesday.  lanuary  9,  2002 /Rules  and  Regulations 


1161 


1160  Federal  Register / Vol.  67.  No.  6 / Wednesday ,  January  9.  2002 /Rules  and  Regulations 


SAM  WEST— Continued 

Point 

N.  Lat. 

W.Long. 

SAM3 

SAM4  

SAMS  „ 

SAM6  

SAM7  

42^30'  

42^30'  

4r48.9'  ... 

41<'4S'  

41"'45'  

70°15' 
69°24' 
69°24' 
69°33' 
69°SS.8' 

(B)  Gear  requirements.  Unless 
otherwise  authorized  by  the  Assistant 
Administrator  for  Fisheries,  NMFS,  in 
accordance  with  paragraph  (g)(2)  of  this 
section,  from  March  1  through  April  30, 
no  person  may  fish  with  anchored 
gillnet  or  lobster  gear  imless  that 
person's  gear  complies  with  the 
following  gear  characteristics: 

(1)  Anchored  gillnet  gear.  (/)  Groimd 
line — All  ground  lines  area  made 
entirely  of  sinking  or  neutrally  buoyant 
line. 

[it)  Buoy  weak  links — ^All  buoy  line? 
are  attached  to  the  buoy  with  a  weak 
link  having  a  maximum  breaking 
sttCT^  of  up  to  1,100  lb  (498.9  kg). 
Weak  links  may  include  swivels,  plastic 
weak  links,  rope  of  appropriate 
diameter,  hog  rings,  rope  stapled  to  a 
buoy  stick,  or  other  materials  or  devices 
approved  in  writing  by  the  Assistant 
Administrator. 

[Hi)  Net  panel  weak  link— Each  net 
panel  must  have  a  total  of  five  weak 
links.  The  breaking  strength  of  these 
weak  links  must  not  exceed  1,100  lb 
(498.9  kg).  The  weak  link  requirements 
apply  to  all  variations  in  panel  size. 
Three  of  the  five  weak  links  must  be 
located  on  the  floatline.  One  floatline 
weak  link  must  be  placed  at  the  center 
of  the  net  panel,  and  two  weak  links 
must  be  placed  as  close  as  possible  to 
each  of  the  bridle  ends  of  the  net  panel. 
The  remaining  two  of  the  five  weak 
links  must  be  placed  in  the  center  of 
each  of  the  up  and  down  lines  at  either 
end  of  each  panel. 

(iv)  Buoy  line — ^No  more  than  one 
buoy  line  per  net  string  may  be  used, 
and  it  must  be  deployed  at  the  northern 
or  western  end  of  the  gillnet  string 
depending  on  the  direction  of  the  set. 

(v)  GilLoMSt  anchor— All  anchored 
giHnets,  regardless  of  the  number  of  net 
panels,  miist  be  seciu^ly  anchored  with 
a  holding  power  of  at  least  a  22-lb  (9.9- 
kg)  Danfbith-style  anchor  at  each  end  of 
the  net  string. 

(2)  Lobster  Trap  gear,  [i]  Sinking 
ground  line — All  groimd  lines  must  be 
made  entirely  of  sinking  or  neutrally 
buoyant  line. 

[ii)  Offshore  Lobster  buoy  weak 
links — All  buoy  lines  must  be  attached 
to  the  buoy  widi  a  weak  link  having  a 
minrimiim  breaking  strength  of  up  to 
1,500  lb  (680.4  kg).  Weak  Hnk^  may 


include  swivels,  plastic  weak  links,  rope 
of  appropriate  diameter,  hog  rings,  rope 
stapled  to  a  buoy  stick,  or  other 
materials  or  devices  approved  in  writing 
by  the  Assistant  Administrator. 

[Hi]  Buoy  line — No  more  than  one 
buoy  line  per  trawl  is  allowed.  The  buoy 
line  must  be  attached  to  the  northern  or 
western  end  of  the  trawl  string 
depending  on  the  direction  of  the  set. 
These  requirements  supersede  the 
requirements  found  at  §697.21,  which 
require  one  radar  reflector  at  each  end 
of  a  trawl  with  more  than  three  traps. 

(ii)  SAM  East.  (A)  Area.  SAM  East 
consists  of  all  waters  boimded  by 
straight  lines  connecting  the  following 
points  in  the  order  stated: 


SAM  EAST 

Point 

N.  Lat. 

W.Long. 

SAMS  

SAM4  

SAM8  

SAM9  

SAM10  

SAM11  

4r48.9'  ... 

42°30'  

42°30'  

42°30'  

41°45'  

4r45: 

42°10'  

69°24' 
69°24' 
67»26' 

SAM12  

68''31' 

(B)  Gear  requirements.  Unless 
otherwise  authorized  by  the  Assistant 
Administrator  for  Fisheries,  NMFS,  in 
accordance  with  paragraph  (g)(2)  of  this 
section,  from  May  1  through  July  31,  no 
person  may  fish  with  anchored  gillnet 
or  lobster  gear  unless  that  person's  gear 
complies  with  the  gear  characteristics 
foimd  at  paragraph  (g)(4)(i)(B)  of  this 
section. 

(FR  Doc.  02-274  Filed  1-8-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 
P.D.  121701 E] 

Fisheries  of  the  Exdusive  Economic 
Zone  off  Alaska;  Bycatch  Rate 
Standards  for  the  Hrst  Half  of  2002 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA),- 

Commerce. 

ACTION:  Pacific  halibut  and  red  king  crab 

bycatch  rate  standards;  request  for 

comments. 

summary:  NMFS  announces  Pacific 
halibut  and  red  king  crab  bycatch  rate 
standards  for  the  first  half  of  2002. 
Publication  of  these  bycatch  rate 
standards  is  necessary  under  regulations 


implementing  the  vessel  incentive 
program  (VIP).  This  action  is  necessary 
to  implement  the  bycatch  rate  standards 
for  trawl  vessel  operators  who 
participate  in  the  Alaska  groundfish 
trawl  fisheries.  The  intent  of  this  action 
is  to  avoid  excessive  prohibited  species 
bycatch  rates  and  promote  conservation 
of  groundfish  and  other  fishery 
resources. 

DATES:  Effective  1200  hours,  Alaska 
local  time  (A.l.t.),  January  20,  2002, 
through  2400  hours,  A.l.t.,  June  30, 
2002.  Comments  on  this  action  must  be 
received  at  the  following  address  no 
later  than  4:30  p.m.,  A.l.t.,  February  7, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  to  Sue  Salveson,  Assistant 
Regional  Administrator,  Sustainable 
Fisheries  Division,  Alaska  Region, 
NMFS,  P.O.  Box  21668,  Jimeau,  AK 
99802-1668,  Attn:  Lori  Gravel. 
Comments  also  may  be  sent  via 
facsimile  (fax)  to  907-586-7465. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Courier 
or  hand  delivery  of  comments  may  be 
made  to  NMFS  in  the  Federal  Building, 
Room  453,  Juneau,  AK  99801. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228,  fax  907- 
586-7465,  e-mail 
mary.furuness@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
domestic  groundfish  fisheries  in  the 
exclusive  economic  zone  of  the  Bering 
Sea  and  Aleutian  Islands  management 
area  (BSAI)  and  Gulf  of  Alaska  (GOA) 
are  managed  by  NMFS  according  to  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska 
(FMPs).  The  FMPs  were  prepared  by  the 
North  Pacific  Fishery  Management 
Coimcil  (Council)  under  the  authority  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  are 
implemented  by  regulations  governing 
the  U.S.  groimdfish  fisheries  at  50  CFR 
part  679. 

Regulations  at  §  679.21(f)  implement  a 
vessel  incentive  program  to  reduce 
halibut  and  red  king  crab  bycatch  rates 
in  the  groimdfish  trawl  fisheries.  Under 
the  incentive  program,  operators  of 
trawl  vessels  must  not  exceed  Pacific 
halibut  bycatch  rate  standards  specified 
for  the  BSAI  and  GOA  midwater  pollock 
and  "other  trawl"  fisheries,  and  the 
BSAI  yellowfin  sole  and  "bottom 
poUodi"  fisheries.  Vessel  operators  also 
must  not  exceed  red  king  crab  bycatch 
rate  standards  specified  for  the  BSAI 
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yellowfin  sole  and  "other  trawl" 
fisheries  in  Bycatch  Limitation  Zone  1 
(defined  in  §679.2).  The  fisheries 
included  under  the  incentive  program 
are  defined  in  regulations  at 
§679.21(0(2). 

Regulations  at  §  679.21  (f)(3)  require 
that  halibut  and  red  king  crab  bycatch 
rate  standards  for  each  fishery  included 
under  the  incentive  program  be 
published  in  the  Federal  Register.  The 
standards  are  in  effect  for  specified 
seasons  within  the  6-month  periods  of 
January  1  through  June  30,  and  July  1 
through  December  31.  Because  the 
Alask^  groundfish  fisheries  are  closed 
to  trawling  from  January  1  to  January  20 
of  each  year  (§  679.23  (c)),  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  is 
promulgating  bycatch  rate  standards  for 
the  first  half  of  2002  effective  from 
January  20,  2002,  through  Jime  30,  2002. 

As  required  by  §679.21  (f)(4),  bycatch 
rate  standards  are  based  on  the 
following  information: 

(A)  Previous  years'  average  observed 
bycatch  rates; 

(B)  Immediately  preceding  season's 
average  observed  bycatch  rates; 

(C)  The  bycatch  allowances  and 
associated  fishery  closures  specified 
under  §§  679.21(d)  and  (e); 

(D)  Anticipated  groundfish  harvests 
for  that  fishery; 

(E)  Anticipated  seasonal  distribution 
of  fishing  effort  for  groimdfish;  and 

(F)  Other  information  and  criteria 
deemed  relevant  by  the  Regional 
Administrator. 

At  the  October  2001  Council  meeting, 
NMFS  staff  presented  an  analysis  of  ■ 
recent  bycatch  rates  of  Pacific  halibut 
and  red  king  crab  in  the  groimdfish 
trawl  fisheries  to  provide  the  Council 
with  a  basis  for  setting  bycatch  rate 
standards  for  the  first  half  of  2002.  The 
analysis  showed  that  since  1999.  actual 
bycatch  rates  experienced  by  vessels 
participating  in  the  groundfish  trawl 
fisheries  were  lower  than  the 
established  bycatch  rate  standards  with 
the  exception  of  vessels  participating  in 
the  BSAI  yellowfin  sole  and  the  GOA 
"other  trawl"  fisheries.  Based  on  this 
information,  NMFS  suggested  to  the 
Council  that  an  upward  adjustment  of 
the  bycatch  rate  standard  in  the 
yellowfin  sole  fishery  may  be  warranted 
and  that  downward  adjustments  of  the 
■  halibut  bycatch  rate  standards  in  the 
BSAI  and  GOA  midwater  poUock 
fisheries  and  the  red  king  crab  bycatch 
rate  standards  in  the  BSAI  yellowfin 
sole  and  "other  trawl"  fisheries  may  be 
warranted.  Specifically,  for  the  BSAI 
yellowfin  sole  fishery,  the  analysis 
indicated  that  an  increase  of  the  halibut 
bycatdi  rate  standard  to  15  kg/mt  of 


groundfish  would  encompass  73  percent 
of  the  vessels  participating  in  the 
yellowfin  sole  fishery.  For  the  BSAI  and 
GOA  midwater  fisheries,  the  analysis 
indicated  that  a  decrease  of  the  halibut 
bycatch  rate  standard  to  0.5  kg/mt  of 
groundfish  would  encompass  99  percent 
of  the  vessels  participating  in  the  BSAI 
midwater  pollock  fishery  and  90  percent 
of  the  vessels  in  the  GOA  midwater 
pollock  fishery.  Finally,  for  the  BSAI 
yellowfin  sole  fishery  and  "other  trawl" 
fisheries,  the  analysis  indicated  that  a 
decrease  of  the  BSAI  Zone  1  red  king 
crab  bycatch  rate  standard  to  1.0  kg/mt 
of  groundfish  would  encompass  82 
percent  of  the  vessels  participating  in 
the  BSAI  yellowfin  sole  fishery  and  92 
percent  of  the  vessels  participating  in 
the  BSAI  "other  trawl"  fishery. 

The  Advisory  Panel  recommendation 
and  public  testimony  did  not  agree.  The 
public  testified  that  upward  adjustments 
of  the  rates  appeared  to  reward  violators 
of  the  rates  while  downward 
adjustments  appeared  to  penalize 
fishermen  for  their  effort  in  avoiding 
prohibited  species.  The  public  also 
testified  that  the  Council  should  pursue 
the  development  of  alternative  incentive 
programs  such  as  an  individual  vessel 
bycatch  allowance  or  similar  program  in 
which  the  costs  or  benefits  of  excess  or 
reduced  bycatch  would  be  limited  to  the 
vessel  conducting  the  fishing. 

After  considering  public  testimony, 
the  Council  recommended  that  the  same 
rates  used  in  the  first  half  of  2001  be 
used  for  the  first  half  of  2002.  Further, 
the  Council  requested  that  NMFS 
consider  the  effects  of  observer 
sampling  procedures  and  changing 
fishhig  practices  due  to  the  American 
Fisheries  Act,  improved  retention/ 
improved  utilization,  and  Steller  sea 
lion  protection  measures  on  prohibited 
species  bycatch  rates.  Until  such  an 
assessment  is  conducted,  the  Council 
recommended  that  the  existing  bycatch 
rate  standards  adequately  meet  the 
intent  of  the  VIP.  The  Council's 
recommended  bycatch  rate  standards 
are  listed  in  Table  1. 

TABLE  1— BYCATCH  RATE 
STANDARDS,  BY  FISHERY  AND 
QUARTER,  FOR  THE  FIRST 
HALF  OF  2002  FOR  PURPOSES 
OF  THE  VESSEL  INCENTIVE 
PROGRAM  IN  THE  BSAI  AND 
GOA. 


TABLE  1— BYCATCH  RATE 
STANDARDS.  BY  FISHERY  AND 
QUARTER.  FOR  THE  FIRST 
HALF  OF  2002  FOR  PURPOSES 
OF  THE  VESSEL  INCENTIVE 
PROGRAM  IN  THE  BSAI  AND 
GOA.— Continued 


Fishery  and  quarter 


2002  by- 
catch rate 
standard 


2002  by- 

Fishery and  quarter 

catch  rate 

standard 

Halibut  bycatch  rate  standards  (k 

itogram  (kg) 
idnshcatdi 

of  halibut/metric  ton  (mt)  of  grou 

Qtl 

1.0 

QI2 

1.0 

BSAI  Bottom  pollock 
Qtl 

5.0 

QI2 

SO 

BSAI  Yeltowfin  sole 

QI1 

5.0 

Qt2 

5.0 

BSAI  Other  trawl 

QI1 

30.0 

Qt2 

30.0 
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In  2001,  BSAI  pollock  combined  A/B 
season  was  January  20  through  June  10. 
In  2001,  the  inshore  and  offshore 
component  fisheries  for  pollock  ended  6 
to  10  weeks  prior  to  June  10,  depending 
on  the  processing  component  and  area. 
Directed  fishing  for  pollock  by  the 
inshore  and  offshore  component 
fisheries  reopened  June  10,  the  start  of 
the  2001  poUock  combined  C/D  season. 
Also,  the  community  development 
quota  pollock  fishery  ended  7  weeks 
before  the  end  of  the  combined  A/B 
season  and  did  not  resimie  imtil  mid- 
June.  In  2002,  the  proposed  A  season 
allowance  for  Bering  Sea  pollock  (60 
percent  of  the  directed  fishing 
allowance)  would  be  available  January 
20  through  June  10,  with  the  remainder 
available  June  10  through  November  1. 
As  in  past  years,  the  directed  fishing 
allowances  specified  for  the  first  2002 
pollock  season  likely  will  be  reached 
before  June  10. 

As  in  past  years,  the  halibut  bycatch 
rate  standard  recommended  for  the 
BSAI  and  GOA  midwater  pollock 
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fisheries  (1  kg  halibut/mt  of  groimdfish) 
is  higher  than  the  bycatch  rates 
normally  experienced  by  vessels 
participating  in  these  fisheries.  The 
average  halibut  bycatch  rates  for  the 
BSAI  2001  first  and  second  calendar 
quarter  fisheries  are  equal  to  0.13  and 
0.15  kg  halibut/mt  groundfish, 
respectively,  and  the  average  halibut 
bycatch  rates  for  the  GOA  2001  first  and 
second  calendar  quarter  fisheries  are 
equal  to  0.36  and  0.17  kg  halibut/mt 
groundfish,  respectively.  The 
recommended  standard  is  intended  to 
encourage  vessel  operators  to  maintain 
off-bottom  trawl  operations. 

Since  1999,  the  use  of  nonpelagic 
trawl  gear  has  been  prohibited  in  the 
BSAI  rion-CDQ  directed  pollock  fishery 
(§679.24  (b)(4)).  Even  with  this 
prohibition,  a  vessel  using  pelagic  trawl 
gear  may  be  assigned  to  the  BSAI 
bottom  pollock  fishery  defined  at 
§  679.21  (0(2)  because  assignment  to  a 
fishery  for  purposes  of  the  VIP  is  based 
on  retained  catch  composition  during  a 
weekly  period  instead  of  gear  type.  If 
the  majority  of  the  catch  is  pollock,  but 
pollock  comprises  less  than  95  percent 
of  the  catch,  then  a  haul  is  assigned  to 
the  BSAI  bottom  pollock  fishery.  The 
prohibition  on  the  use  of  nonpelagic 
trawl  gear  has  reduced  the  niunber  of 
hauls  assigned  to  the  BSAI  bottom 
pollock  fishery.  Since  the  prohibition 
became  effective,  the  halibut  bycatch 
rates  for  this  fishery  are  low  compared 
to  the  halibut  bycatch  rate  standards 
established  for  this  fishery  with  an 
average  halibut  bycatch  rate  for  the  2001 
first  and  second  calendar  quarter 
fisheries  equal  to  0.89  and  1.89  kg 
halibut/mt  groundfish,  respectively. 

Other  factors  that  could  affect  the 
spatial  and  temporal  distribution  of  the 
directed  pollock  fishery  include  the 
allocations  of  pollock  among  the  inshore 
and  offshore  fleets  under  the  American 
Fisheries  Act  and  the  implementation  of 
conservation  measines  that  are 
necessary  under  the  Endangered  Species 
Act  to  mitigate  pollock  fishery  impacts 
on  Steller  sea  lions.  At  this  time,  the 
effects  of  these  changes  on  haUbut 
bycatch  rates  in  the  pollock  .fishery  are 
unknown. 

Data  available  on  halibut  bycatch 
rates  in  the  BSAI  yellowfin  sole  fishery 
during  the  first  and  second  quarters  of 
2001  showed  an  average  bycatch  rate  of 
19.74  and  18.54  kg  halibut/mt  of 
groundfish,  respectively.  These  rates^e 
significantly  higher  than  in  past  years. 
One  explanation  of  relatively  higher 
rates  might  include  changes  in  the 
physical  or  biological  conditions  driving 
the  rate  of  bycatdh  in  the  yellowfin  sole 
fishery.  A  second  explanation  might  be 
that  vessels  are  using  larger  mesh  gear 


to  reduce  discards  and  comply  with 
increased  retention/utilization 
standards  for  pollock  and  Pacific  cod.  A 
third  explanation  might  be  that  with  the 
decline  of  trawl  Pacific  cod  catch, 
halibut  mortality  historically  assigned  to 
the  trawl  Pacific  cod  target  has  not  been 
used  by  that  fishery  and  instead  has 
been  made  available  to  the  flatfish 
fisheries.  The  availability  of  "extra" 
halibut  mortality  could  allow  vessels 
catching  flatfish  to  be  less  concerned 
about  avoiding  halibut  bycatch.  Thus,, 
although  the  amount  of  groundfish 
catch  may  be  decreased  in  a  haul,  the 
amount  of  halibut  retciined  in  the  net 
may  remain  the  same  and  result  in  an 
increase  in  the  bycatch  rate  of  halibut. 
The  Council's  reconunendation  to  use 
the  same  bycatch  rates  in  2002  as  was 
used  in  2001  should  work  as  a  deterrent 
to  these  higher  rates  given  the 
explanation  that  increased  bycatch  rates 
caused  by  the  perception  of  "extra" 
halibut  and  is  consistent  with  the  intent 
of  the  VDP  in  that  vessels  should  avoid 
halibut  bycatch  regardless  of  whether 
there  is  more  halibut  bycatch  available 
to  a  fishery. 

For  the  "other  trawl"  fisheries,  the 
Coimcil  supported  a  30  kg  halibut/mt  of 
groundfish  bycatch  rate  standard  for  the 
BSAI  and  a  40  kg  halibut/mt  of 
groundfish  bycatch  rate  standard  for  the 
GOA.  Observer  data  collected  from  the 
2001  BSAI  "other  trawl"  fishery  show 
first  and  second  quarter  halibut  bycatch 
rates  of  11.02  and  23.79  kg  halibut/mt 
of  groundfish,  respectively.  Observer 
data  collected  fi-om  the  2001  GOA 
"other  trawl"  fishery  show  first  and 
second  quarter  halibut  bycatch  rates  of 
10.89  and  56.84  kg  halibut/mt  of 
groundfish,  respectively. 

Since  1997,  with  the  exception  of  the 
GOA  second  quarter  "other  trawl" 
fishery,  the  average  bycatch  rates 
experienced  by  vessels  participa^g  in 
the  GOA  and  BSAI  "other  trawl" 
fisheries  have  been  lower  than  the 
specified  bycatch  rate  standards  for 
these  fisheries.  The  Council  and  NMFS 
have  determined  that  the  recommended 
halibut  bycatch  rate  standards  for  the 
"other  trawl"  fisheries,  including  the 
second  quarter  GOA  fishery,  would 
continue  bycatch  rate  standards  that 
represent  an  acceptable  level  of  halibut 
bycatch  in  these  fisheries  and  will 
encourage  vessel  operators  to  avoid  high 
halibut  bycatch  rates  while  participating 
in  these  fisheries.  Furthermore,  these 
standards  will  provide  some  leniency  to 
those  vessel  operators  who  choose  to 
use  large  mesh  trawl  gear  or  other 
device  as  a  means  to  reduce  groundfish 
discard  amounts  or  are  forced  to  fish  in 
different  seasons  or  fishing  groimds 
under  measures  implemented  to 


mitigate  fishing  impacts  on  Steller  sea 
lions  and  their  critical  habitat. 

Bycatch  Rate  Standards  for  Red  King 
Crab 

For  the  BSAI  yellowfin  sole  and 
"other  trawl"  fisheries  in'Zone  1  of  the 
Bering  Sea  subarea,  the  Council's 
recommended  red  king  crab  bycatch  rate 
standard  is  2.5  crab/mt  of  groundfish. 
This  standard  is  unchanged  since  1992. 
The  red  king  crab  bycatch  fates 
experienced  by  the  BSAI  yellowfin  sole 
fishery  in  Zone  1  diu-ing  die  first  and 
second  quarters  of  2001  averaged  0.57 
and  0.08  crab/mt  of  groimdfish, 
respectively.  Although  these  rates  are 
lower  than  the  standards,  the  first 
quarter's  rate  is  higher  than  bycatch 
rates  experienced  in  previous  years.  The 
average  bycatch  rates  of  red  king  crab 
experienced  in  the  BSAI  "other  trawl" 
fishery  dining  the  first  and  second 
quarters  of  2001  were  0.09  and  0.00 
crab/mt  groimdfish,  respectively.  The 
low  2001  red  king  crab  bycatch  rates 
primarily  were  due  to  trawl  closures  in 
Zone  1  that  were  implemented  to  reduce 
red  king  crab  bycatch. 

For  the  period  January  through 
October  2001,  the  total  bycatch  of  red 
king  crab  by  trawl  vessels  fishing  in 
Zone  1  is  estimated  at  32,856  crab, 
considerably  less  than  the  97,000  red 
king  crab  bycatch  limit  established  for 
the  trawl  fisheries  in  Zone  1.  NMFS 
anticipates  that  the  2002  red  king  crab 
bycatch  in  Zone  1  will  be  similar  to 
2001  because  the  crab  bycatch  reduction 
measures  will  remain  the  same. 

In  spite  of  anticipated  2001  red  king 
crab  bycatch  rates  being  significantly 
lower  than  2.5  red  king  cr^/mt  of 
groundfish,  the  Coimcil  recommended 
the  red  king  crab  bycatch  rate  standards 
be  maintained  at  these  levels.  These 
levels  continue  to  provide  protection 
against  unacceptably  high  rates  of 
bycatch  in  these  fisheries  while 
providing  some  leniency  to  those  vessel 
operators  who  choose  to  use  large  mesh 
trawl  gear  as  a  means  to  reduce 
groundfish  discard  amounts. 

The  Regional  Administrator  has 
determined  that  the  recommended 
bycatch  rate  standards  are  appropriately 
based  on  the  information  and 
considerations  necessary  for  such 
determinations  under  §679.21  (f). 
Therefore,  the  Regional  Administrator 
establishes  the  halibut  and  red  king  crab 
bycatch  rate  standards  for  the  first  half 
of  2002  as  set  forth  in  Table  1.  These 
bycatch  rate  standards  may  be  revised 
and  these  revisions  published  in  the 
Federal  Register  when  deemed 
appropriate  by  the  Regional 
Administrator  pending  his 


Federal  Register / Vol.  67,  No.  6 /Wednesday,  January  9.  2002 /Rules  and  Regulations 1163 


consideration  of  the  information  set 
forth  at  §  679.21(f)(4). 

As  required  in  regulations  at  §§  679.2 
and  679.21  (f)(5),  the  2002  fishing 
months  are  specified  as  the  follov\ring 
periods  for  purposes  of  calculating 
•  vessel  bycatch  rates  under  the  incentive 
program: 

Month  1:  January  1  through  February 
2; 

.Month  2:  February  3  through  March  2; 

Month  3:  March  3  through  March  30; 

Month  4:  March  31  through  April  27; 

Month  5:  April  28  through  June  1; 

Month  6:  June  2  through  June  29; 

Month  7:  June  30  through  August  3; 

Month  8:  August  4  through  August  31; 

Month  9:  September  1  through 
September  28; 

Month  10:  September  29  through 
November  2; 

Month  11:  November  3  through 
November  30;  and 

Month  12:  December  1  through 
December  31. 

Classification 

This  action  is  taken  under  50  CFR 
679.21(f)  and  is  exempt  from  0MB 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.  and  3631  et  seq. 

Dated:  January  3,  2002. 
Bruce  C  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
{PR  Doc.  02-552  Filed  1-8-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  S79 
p.D.09130iq 
RIN  00648-AL9e 

Fisherlas  of  ths  Exclusivs  Economic 
Zone  Off  Alaslca;  Revision  of 
Overfisliing  Definitions  for  the  Salmon 
FIstisry 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Approval  of  fishery 

management  plan  amendment. 

summary:  NMFS  announces  the 
approval  of  Amendment  6  to  the  Fishery 
Management  Plan  for  the  Salmon 
Fisheries  in  the  Exclusive  Economic 
Zone  Off  the  Coast  of  Alaslca  (salmon 
FMP).  This  amendment  is  necessary  to 
implement  overfishing  definitions  for 


the  salmon  fishery  authorized  under  the 
salmon  FMP.  This  action  is  intended  to 
ensure  that  conservation  and 
management  measures  continue  to  be 
based  on  the  best  scientific  information 
available  and  to  advance  the  Council's 
ability  to  achieve,  on  a  continuing  basis, 
the  optimum  yield  from  fisheries  under 
its  jurisdiction. 

DATES:  The  amendment  was  approved 
onjanuary  2,  2002. 

ADDRESSES:  Copies  of  Amendment  6  to 
the  salmon  FMP,  and  the  Environmental 
Assessment  (EA)  prepared  for  the 
amendment  are  available  from  the 
Sustainable  Fisheries  Division,  Alaska 
Region,  NMFS,  P.O.  Box  21668.  Juneau, 
AK  99802-1668,  Attn:  Lori  Gravel. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gretchen  Harrington,  907-586-7228  or 
gretchen.harrington@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
published  a  notice  of  availability  for 
Amendment  6,  which  described  the 
proposed  amendment  and  invited 
comments  from  the  public,  in  the 
Federal  Register  on  October  5,  2001  (66 
FR  51001).  Conunents  were  invited  until 
December  4,  2001.  NMFS  received  no 
public  comments. 

The  Council  and  NMFS  prepared  an 
EA  for  Amendment  6  that  describes  the 
management  background,  the  purpose 
and  need  for  action,  the  management 
alternatives,  and  the  environmental  and 
the  socio-economic  impacts  of  the 
alternatives.  A  copy  of  the  EA  can  be 
obtained  from  NMFS  (see  ADDRESSES). 

Amendment  6  to  the  salmon  FMP 
implements  overfishing  definitions  in 
compliance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act).  The 
Magnuson-Stevens  Act  defines  the 
terms  "overfishing"  and  "overfished"  to 
mean  a  rate  or  level  of  fishing  mortality 
that  jeopardizes  the  capacity  of  a  fishery 
to  produce  the  nrmvimiim  sustainable 
yield  (MSY)  on  a- continuing  basis,  and 
requires  that  all  fishery  management 
plans: 

specify  objective  and  measurable  criteria 
for  identifying  when  the  fishery  to  which  the 
plan  applies  is  overfished  (with  an  analysis 
of  how  the  criteria  were  determined  and  the 
relationship  of  the  criteria  to  the 
reproductive  potential  of  stocks  of  fish  in  that 
fishery)  and,  in  the  case  of  a  fishery  which 
the  Council  or  the  Secretary  has  determined 
is  approaching  an  overfished  condition  or  is 
overfished,  contain  conservation  and 
management  measures  to  prevent  overfishing 
or  end  overfishing  and  rebuild  the  fishery 
(Section  303  (a)(10)). 

Section  301  (a)  of  the  Magnuson- 
Stevens  Act  establishes  national 
standards  for  fishery  conservation  and 
management,  and  requires  that  all 
fishery  management  plans  contain 


management  measures  consistent  with 
those  standards.  National  standard  1 
requires  that  conservation  and 
management  measures  shall  "prevent 
overfishing  while  achieving,  on  a 
continuing  basis,  the  optimum  yield 
fi-om  each  fishery  for  the  United  States 
fishing  industry."  Pursuant  to  section 
301<b)  of  the  Magnuson-Stevens  Act, 
NMFS  issued  national  standard 
guidelines  to  provide  comprehensive 
guidance  for  the  development  of  fishery 
management  plans  and  amendments 
that  comply  with  the  national  standards 
(May  1, 1998,  63  FR  24212).  These 
guidelines  are  codified  in  Title  50,  Code 
of  Federal  Regulations,  part  600  (50  CFR 
600.305-600.355). 

The  salmon  FMP  allows  a  commercial 
troll  fishery  in  the  exclusive  economic 
zone  (EEZ)' off  southeast  Alaska  (SEAK 
EEZ),  and  closes  the  remaining  EEZ  in 
central  and  western  Alaska  to 
commercial  salmon  fishing.  All  other 
salmon  fishing  occurs  either  in  waters  of 
the  State  of  Alaska  (State)  or  in  one  of 
three  historical  State-managed  net 
fishing  areas  that  extend  into  the  EEZ. 
The  fisheries  in  these  three  historical 
fishing  areas  are  not  covered  by  the 
salmon  FMP.  The  salmon  FMP  defers 
management  of  the  commercial  troll 
fishery  to  the  State  and  the  U.S.-Canada 
Pacific  Salmon  Commission  (PSC). 

Through  the  salmon  FMP,  the  Council 
intends  to  conserve  and  manage  the 
salmon  resoinces  in  the  North  Pacific 
Ocean  and  to  allow  the  fisheries  in  State 
and  EEZ  waters  to  be  managed  as  one 
fishery.  Regulations  for  the  Alaska 
salmon  fishery  are  made  by  the  Alaska 
Board  of  Fisheries  (Board)  consistent 
with  State  and  Federal  laws  and  with 
negotiated  agreements  of  the  PSC.  The 
State  manages  the  fishery  inseason  and 
issues  emergency  regulations  to  achieve 
conservation  objectives  and  to 
implement  allocation  policies 
established  by  the  Board. 

The  SEAK  troll  fishery  is  a  mixed- 
stock,  mixed-species  fishery  that 
primarily  targets  chinook  salmon 
(Oncorhynchus  tshawytscha)  and  coho 
salmon  (O.  Idsutch),  with  pink  salmon 
(O.  gorbuscha),  chum  salmon  (O.  keta], 
and  sockeye  salmon  (O.  nerka)  taken 
incidentally.  The  catch  in  this  fishery 
represents  approximately  6  percent  of 
the  total  chinook  and  coho  salmon 
landed  by  all  salmon  fisheries  in 
Southeast  Alaska  (1991-1996  average). 
This  fishery  harvests  less  than  1  percent 
of  the  total  harvest  of  pink,  chum,  and 
sockeye  salmon  occurring  in  Southeast 
waters.  The  chinook  salmon  originate  in 
the  waters  of  British  Columbia  and  the 
coho  salmon  originate  mainly  in  Alaska 
waters.  The  chinook  salmon  stocks  that 
originate  in  Canada  or  pass  through  U.S- 
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r^paria  boundaries  are  managed  by  the 
PSC  under  the  Pacific  Salmon  Treaty. 

In  June  1998,  the  Council  adopted 
Amoidment  6  to  the  salmtm  FMP.  In 
October  1998,  the  NMFS  Alaska 
Fisheries  Science  Center  (AFSC)  stated 
it  could  not  certify  that  the  overfishing 
definitions  comply  with  the  national 
standard  guidelines  (50  CFR  600.310) 
without  a  considerably  more  explicit 
analysis.  NMFS  worked  with  scientists 
from  the  State  to  analyze  how  the  State's 
policies  comport  with  the  national 
standard  guidelines. 

In  consultation  with  the  Council  and 
the  State,  NMFS  revised  the  preferred 
alternative  to  include  the  status 
determination  criteria  recommended  by 
the  national  standard  guidelines.  Using 
the  State's  sustainable  salmon  fisheries 
policy  and  salmon  escapement  goal 
policy  and  the  June  1999  Amendment  to 
the  Pacific  Salmon  Treaty,  NMFS 
developed  an  MSY  control  rule,  fishing 
mortality  rate,  maximum  fishing 
mortality  threshold,  and  minimum  stock 
size  threshold  for  the  chinook  salmon 
and  coho  salmon  stocks  caught  in  the 
troll  fishery  in  the  SEAK  EEZ.  The 
chinook  and  coho  stocks  serve  as 


indicator  stocks  for  the  stock  complex  of 
salmon  caught  in  this  fishery.  These 
status  determination  criteria  specify 
objective  and  measurable  criteria  for 
identifying  when  the  fishery  to  which 
the  plan  applies  is  overfished  or  when 
overfishing  is  occurring.  This  analysis  is 
presented  in  the  EA  for  Amendment  6 
(see  ADDRESSES). 

In  Jime  2001,  the  Council  and  its 
Scientific  and  Statistical  Committee 
reviewed  the  revised  preferred 
alternative.  The  Council  concurred  that 
the  revised  preferred  alternative  is 
consistent  with  the  alternative 
recommended  by  the  Council  in  June 
1998  in  that  it  is  consistent  with  State 
policies. 

Amendment  6  amends  the  salmon 
FMP  by  providing  overfishing 
definitions,  consistent  with  the  national 
standard  guidelines  and  the  salmcm 
FMP's  policy  of  Federal/State 
coordination.  The  overfishing 
definitions  are  based  on  State  salmon 
management  and  the  Pacific  Salmon 
Treaty.  The  State's  policy  for 
management  of  mixed-stock  salmon 
fisheries  is  consistent  with  sustained 
yield  of  wild  fish  stocks  and  is 


sufficiently  conservative  to  satisfy  the 
Magnuson-Stevens  Act. 

The  Director  of  the  AFSC,  NMFS,  has 
certified  without  reservations  that  the 
proposed  definitions  of  overfishing:  (1) 
have  sufficient  scientific  merit,  (2) 
contain  the  criteria  for  stock 
determination  specified  in  50  CFR 
600.305  (d)(2),  (3)  provide  a  basis  for 
objective  measurement  of  the  status  of 
the  stock  against  the  criteria,  and  (4)  are 
operationally  feasible. 

NMFS  determined  that  Amendment  6 
to  the  salmon  FMP  is  consistent  with 
the  Magnuson-Stevens  Act  and  other 
applicable  laws  and,  therefore, 
approved  Amendment  6  on  January  2, 
2002.  Additional  information  is 
contained  in  the  October  5,  2001,  notice 
of  availability  (66  FR  51001).  No 
regulatory  changes  are  necessary  to 
implement  this  FMP  amendment. 

Dated:  January  3,  2002. 

Jonathan  M.  Kuriand, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  02-554  Filed  1-8-02;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  put)llc  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  ttie  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doctot  No.  2000-Niyi-165-AD] 

RIN  2120-AA64 

Airworttiinets  Directives;  McDonneli 
Douglas  Model  DC-9-81,  -82,  and  -83 
Series  Airplanes,  and  Model  MD-88 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Dou^as  Model  DC- 
9-81,  -82,  and  -83  series  airplanes,  and 
Model  MD-88  airplanes.  This  proposal 
would  require  an  inspection  to  verify 
proper  installation  of  the  support  clamp 
of  the  alternating  ciurent  (AC)  power 
relay  feeder  cables  at  the  aft  inboard 
side  of  the  electrical  power  center,  and 
corrective  actions,  if  necessary.  This 
action  is  necessary  to  prevent  the  AC 
power  relay  feeder  cables  from  chafing 
against  the  aft  inboard  side  of  the 
electrical  power  center  due  to  improper 
installation,  which  could  result  in 
electrical  arcing  and  damage  to  adjacent 
structures,  and  consequent  smoke  and/ 
or  fire  in  the  electrical  power  center 
area.  This  action  is  intended  to  address  . 
the  identified  unsafe  condition.  . 
DATES:  Comments  must  be  received  by 
February  25,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
165-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fex  to  (425)  227-1232. 


Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmcomment@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-165-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Afrcraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Systems  and  Equipment,  ANM-130L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5344;  fax  (562) 
627-5210. 
SUPPLEMENTARY  INFORMATION: 

Coniments  Invited 

Interested  persons  eire  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envfronmentaJ,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  200O-NM-165-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-165-AD,  1601  Lind  Avenue, 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  one  operator  discovered 
several  instances  of  the  alternating 
current  (AC)  power  relay  feeder  cables 
chafing  against  the  aft  inboard  side  of 
the  electrical  power  center  on  a 
McDonnell  Douglas  Model  DC-9-82 
series  airplane.  The  cause  of  such 
chafing  has  been  attributed  to  the 
support  clamp  of  the  AC  power  relay 
feeder  cables  not  being  properly 
installed  during  production  of  the 
airplane.  These  conditions,  if  not 
corrected,  could  result  in  electrical 
arcing  and  damage  to  adjacent 
structures,  which  could  result  in  smoke 
and/or  fire  in  the  electrical"  power  center 
area. 

The  AC  power  relay  feeder  cables  on 
certain  Model  DC-9-81  and  -83  series 
airplanes,  and  Model  MD-88  airplanes 
are  identical  to  those  on  the  affected 
Model  DC-9-82  series  airplanes. 
Therefore,  all  of  these  models  may  be 
subject  to  the  same  imsafe  condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD80-24A145,  Revision  01. 
dated  June  22,  2000,  which  describes 
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procedures  for  a  general  visual 
inspection  to  verify  proper  installation 
of  the  support  clamp  of  the  AC  power 
relay  feeder  cables  at  the  aft  inboard 
side  of  the  electrical  power  center;  and 
corrective  actions,  if  necessary.  The 
corrective  actions  include  performing  a 
general  visual  inspection  of  the  power 
relay  feeder  cables  for  chafing;  repairing 
of  the  cables,  if  necessary:  and  installing 
the  clamp,  grommet,  and  sta-strap. 
Accomphshment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  162 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
90  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hoxa 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $5,400,  or  $60  per 
airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

ReguUtory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govemmmt.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 


For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  piu^uant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

S39.13    [Amendedl 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2000-NM-16S- 
AD. 

Applicability:  Model  DC-9-61,  -82,  and 
-83  series  airplanes,  and  Model  MD-88 
airplanes;  certificated  in  any  category;  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD80-24A145,  Revision  01,  dated 
June  22,  2000. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  the  alternating  current  (AC) 
power  relay  feeder  cable  from  chafing  against 


the  aft  inboard  side  of  the  electrical  power 
center,  which  could  result  in  electrical  arcing 
and  damage  to  adjacent  structures,  and 
consequent  smoke  and/or  fire  in  the 
electrical  power  center  area,  accomplish  the 
following: 

Inspection 

(a)  Within  1  year  from  the  effective  date  of 
this  AD,  do  a  general  visual  inspection  to 
verify  proper  installation  of  the  support 
clamp  of  the  alternating  current  (AC)  power 
relay  feeder  cables  (includes  the  clamp, 
grommet,  and  sta-strap)  at  the  aft  inboard 
side  of  the  electrical  power  center,  per 
McDonnell  Douglas  Alert  Service  Bulletin 
MD80-24A145,  Revision  01,  dated  lune  22, 
2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Proper  Installation:  No  Further  Action 

(1)  If  the  installation  of  the  clamp, 
grommet,  and  sta-strap  is  correct,  no  further 
action  is  required  by  this  AD. 

Improper  Installation:  Corrective  Actions 

(2)  If  any  installation  of  the  clamp, 
grommet,  or  sta-strap  is  not  correct,  before 
further  flight,  do  the  actions  specified  in 
paragraphs  (a)(2)(i)  and  (a)(2)(ii)  of  this  AD. 

(i)  Do  a  general  visual  inspection  of  the 
power  relay  feeder  cables  for  chafing,  per  the 
service  bulletin.  If  any  chafing  is  found, 
before  further  flight,  repair  per  the  service 
bulletin. 

(ii)  Install  the  clamp,  grommet,  and  sta- 
strap,  per  the  service  bulletin. 

Note  3:  Accomplishment  of  the  actions 
specified  in  McDonnell  Douglas  MD80-24- 
145.  dated  December  15, 1992,  before  the 
effective  date  of  this  AD,  is  considered 
acceptable  for  compliance  with  the 
requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los    - 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Fli^t  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
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21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
2,  2002. 
AliBahrami, 

Acting  Manager,  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
[FR  Doc.  02^58  Filed  1-8-02;  8:45  am) 

BILLING  COOe  4910-1»-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPai139 

[Docket  No.  2001-NM-40-AD] 
RIN2120-AA64 

Almvorthlnass  DirectivM;  Boeing 
Model  747  Series  Airplanes  Powered 
by  General  Electric  (GE)  CF6-45/50, 
Pratt  &  Whitney  (P&W)  JT9D-70,  or 
JT9D-7  Series  Engines 

agency:  Federal  Aviation 
Administration.  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes  powered  by  GE  CF6— 45/50. 
P&W  JT9D-70,  or  JT9D-7  series  engines. 
This  proposal  would  require  repetitive 
inspections  to  find  cracks  and  broken 
fasteners  of  the  inboard  and  outboard 
nacelle  struts  of  the  rear  engine  mount 
bulkhead,  and  repair,  if  necessary.  For 
certain  airplanes,  this  proposal  provides 
for  an  optional  terminating  modification 
for  the  inspections  of  the  outboard 
nacelle  struts.  This  action  is  necessary 
to  find  and  fix  cracks  and  broken 
fasteners  of  the  inboard  and  outboard 
nacelle  struts,  which  could  result  in 
possible  loss  of  the  bulkhead  load  path 
and  consequent  separation  of  the  engine 
from  the  airplane.  This  action  is 
intended  to  address  the  identified 
'unsafe  condition. 

DATES:  Comments  must  be  received  by 
February  25.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate.  ANM-114. 
Attention:  Rules  Dodtet  No.  2001-NM- 
40-AD,  1601  Lind  Avenue,  SW., 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  iax  to  (425)  227-1232. 


Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
aiun-nprmcomment@&a.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-40-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group. 
P.O.  Box  3707,  SeatUe,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Tamara  Anderson.  Aerospace  Engineer, 
Airfi^me  Branch.  ANM-120S,  FAA. 
SeatUe  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (4i25)  227-1181. 
SUPPLEMENTARY  INFORMATION: 

CommNits  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  tins  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 


submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  2001-NM-40-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUabilityofNPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-4a-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that  fatigue  cracking  of  the 
inboard  and  outboard  nacelle  struts  of 
the  rear  engine  mount  bulkhead  was 
found  on  certain  Boeing  Model  747 
series  airplanes  powered  by  General 
Electric  CF6-45/50  and  Pratt  &  Whitney 
(P&W)  JT9l>-3,  -7,  and  -70  series 
engines.  Cracking  found  on  airplanes 
powered  by  P&W  JT9D-3  and  -7  series 
engines  was  located  in  the  fiame  webs 
at  the  inner  angles,  extending  in  a  radial 
direction.  Cracking  also  was  foimd  in 
the  iimer  flange  radius  and  web. 
Cracking  found  on  airplanes  powered  by 
GE  CF6-45/50  and  P&W  JT9D-70  series 
engines  was  located  in  the  frame  flange 
common  to  the  strut  skin.  Such 
cracking,  if  not  found  and  fixed,  could 
result  in  possible  loss  of  the  bulkhead 
load  path  and  consequent  separation  of 
the  engine  from  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
54A2202,  dated  December  21,  2000, 
which  describes  procedures  for 
repetitive  detailed  visual  and  high 
frequency  eddy  current  (HFEC) 
inspections  to  find  cracks  and  broken 
fasteners  of  the  inboard  and  outboard 
nacelle  struts  of  the  rear  engine  mount 
bulkhead,  and  repair,  if  necessary.  For 
certain  airplanes  with  web  doublers 
installed  per  the  Boeing  service 
btilletins  listed  below,  an  HFEC 
inspection  is  to  be  done  in  the  stop- 
drilled  holes  or  around  the  fasteners,  if 
installed.  The  service  bulletin  specifies 
contacting  Boeing  for  repair  instructions 
if  discrepancies  (cracks,  broken 
fasteners)  are  found. 

The  FAA  also  has  reviewed  and 
approved  Boeing  Service  Bulletins  747- 
54-2033,  Revision  2,  dated  July  29, 
1977,  and  747-54-2065,  Revision  6, 
dated  May  29, 1997.  These  service 
bulletins  describe  procedmes  for  a 
detailed  visual  inspection  for  cracks  and 
broken  fasteners,  and  modification  of 
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the  outboard  nacelle  struts  of  the  rear 
engine  mount  bulkhead.  These  service 
bulletins  are  referenced  in  Boeing  Alert 
Service  Bulletin  747-54A2202. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  alert  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Alert  Service 
Bulletin  and  This  Proposed  AD 

The  alert  service  bulletin  specifies 
that  the  manufactiuer  must  be  contacted 
for  repair  of  certain  conditions,  but  this 
proposal  would  require  the  repair  of 
those  conditions  to  be  accomplished  per 
a  method  approved  by  the  FAA,  or  per 
data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  has  been  authorized 
by  the  FAA  to  make  such  findings. 

Interim  Action  | 

This  is  considered  to  be  interim 
action.  At  this  time,  the  FAA  is 
considering  a  separate  rulemaking 
action  to  mandate  accomplishment  of 
the  optional  terminating  modification 
for  certain  outboard  struts,  and  the 
manufacturer  has  advised  that  it 
currently  is  developing  a  terminating 
modification  for  the  inboard  struts  and 
the  remaining  outboard  struts. 

Cost  Impact 

There  are  approximately  456 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
165  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
proposed  detailed  visual  inspection,  at 
an  average  labor  rate  of  $60  per  v/ork 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  proposed  inspection  on 
U.S.  operators  is  estimated  to  be 
$39,600,  or  $240  per  airplane,  per 
inspection  cycle. 

It  would  take  approximately  32  work 
hours  per  airplane  to  accomplish  the 
proposed  hi^  frequency  eddy  current 
inspection,  at  an  average  labor  rate  of 
$60  per  work  hoiu.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
high  frequency  eddy  current  inspection 
on  U.S.  operators  is  estimated  to  be 
$316,800,  or  $1,920  per  airplane,  per 
inspection  cycle. 

The  cost  impact  figures  discussed 
above  are  based  on  assximptions  that  no 


operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futxue  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figiues  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 
Should  an  operator  elect  to 
accomplish  the  optional  terminating 
modification  that  would  be  provided  by 
this  AD  action,  it  would  take 
approximately  368  work  hours  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hovu.  The  cost  of  required 
parts  would  be  approximately  $20,000 
per  airplane.  Based  on  these  figiues,  the 
cost  impact  of  the  optional  terminating 
action  is  estimated  to  be  $42,080  per 
airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-40-AD. 

Applicability:  Model  747  series  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
747-54A2202,  dat€fd  December  21,  2000, 
certiBcated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area  . 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  cracks  and  broken  fasteners 
of  the  inboard  and  outboard  nacelle  struts  of 
the  rear  engine  mount  bulkhead,  which  could 
result  in  possible  loss  of  the  bulkhead  load 
path  and  consequent  separation  of  the  engine 
from  the  airplane,  accomplish  the  following: 

Detailed  Visual  Inspectioiis 

(a)  Do  a  detailed  visual  inspection  to  find 
cracks  and  broken  fasteners  of  the  inboard 
and  outboard  nacelle  struts  of  the  rear  engine 
mount  bulkhead  at  the  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable.  Do  the  inspection  per  Part  1  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  747-54A2202,  dated 
December  21,  2000.  Repeat  the  inspection  at 
least  every  350  flight  cycles  until  paragraph 
(b)  of  this  AD  has  been  done. 

(1)  For  airplanes  on  which  the  inspections 
specified  in  Boeing  Service  Bulletin  747-54- 
2065,  Revision  6,  dated  May  29, 1997,  HAVE 
NOT  been  done:  Within  120  days  after  the 
effective  date  of  this  AD. 

(2)  For  airplanes  on  which  the  inspections 
specified  in  Boeing  Service  Bulletin  747-54- 
2065,  Revision  6,  dated  May  29, 1997,  HAVE 
been  done:  Within  1,600  flight  hours  after 
doing  the  last  inspection  with  no  crack 
finding,  or  within  600  flight  hours  after  doing 
the  last  inspection  with  a  crack  finding. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structiual  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
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the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Detailed  VisuaiyHigh  Frequency  Eddy 
Current  Inspections 

(b)  Within  1,200  flight  cycles  or  18  months 
after  the  effective  date  of  this  AD,  whichever 
is  first:  Do  detailed  visual  and  high  frequency 
eddy  current  (HFEC)  inspections  to  find 
cracks  and  broken  fasteners  of  the  inboard 
and  outboard  nacelle  struts  of  the  rear  engine 
mount  bulkhead  per  Part  1  and  Part  2  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-54A2202,  dated 
December  21,  2000,  as  applicable.  Doing  the 
inspections  required  by  this  paragraph 
terminates  the  inspections  required  by 
paragraph  (a)  of  this  AD. 

(1)  For  airplanes  on  which  the 
modification  of  the  inboard  struts  specified 
in  Boeing  Service  Bulletin  747-54-2065, 
Revision  6,  dated  May  29, 1997,  HAS  NOT 
been  done:  Repeat  the  applicable  inspection 
at  least  every  1 ,200  flight  cycles  or  18 
months,  whichever  is  first. 

(2)  For  Groups  3  and  4  airplanes  on  which 
the  modification  of  the  inboard  struts 
specified  in  Boeing  Service  Bulletin  747-54- 
2065,  Revision  6,  dated  May  29, 1997,  HAS 
been  done:  Repeat  the  applicable  inspection 
at  least  every  1,200  flight  cycles. 

(c)  For  Groups  1  and  5  airplanes,  as  listed 
in  Boeing  Alert  Service  Bulletin  747- 
54A2202.  dated  December  21,  2000,  with 
web  doublers  and  angle  chords  installed  to 
repair  cracking,  as  specified  in  Boeing 
Service  Bulletin  747-54-2065,  Revision  6, 
dated  May  29, 1997;  or  Boeing  Service 
Bulletin  747-54-2033,  Revision  2,  dated  July 
29, 1977:  Within  1,200  flight  cycles  or  18 
months  after  the  effective  date  of  this  AD, 
whichever  is  first,  do  an  HFEC  inspection  of 
the  stop-drilled  holes  per  Figure  1,  Flag 
Notes  1  and  2,  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
747-54A2202,  dated  December  21,  2000. 
Repeat  the  inspection  at  least  every  600  flight 
cycles. 

Note  3:  Accomplishment  of  the  actions 
specified  in  paragraphs  (b)(1),  (b)(2),  and  (c) 
of  this  AD  t)efore  the  effiective  date  of  this 
AD,  per  Boeing  Service  Bulletin  747-54- 
2033,  dated  September  13, 1974;  or  Revision 
1,  dated  November  14, 1975;  or  Boeing 
Service  Bulletin  747-54-2065,  dated  October 
30, 1981;  Revision  1,  dated  December  19, 
1983;  Revision  2,  dated  October  23, 1984; 
Revision  3,  dated  March  14, 1986;  or 
Revision  5,  dated  November  2, 1989;  is 
considered  acceptable  for  compliance  with 
the  applicable  actions  specified  in  this  AD. 

Repair 

(d)  Except  as  provided  by  paragraph  (e)  of 
this  AD:  Before  further  flight,  repair  any 
discrepancy  (crack  or  broken  bstener)  found 
diuing  any  inspection  required  by  this  AD, 
per  a  method  approved  by  the  Manager, 
Seattle  Aircraft  Certification  Office  (AGO), 
FAA;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Endearing  Representative  (DER)  who  has 
been  authorized  by  the  Manager,  Seattle 


AGO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  by  the  Manager, 
Seattle  AGO,  as  required  by  this  paragraph, 
the  approval  letter  must  specifically 
reference  this  AD. 

(e)  Web  cracks  in  the  existing  bulkhead 
frames  repaired  with  the  web  doublers  and 
angle  chords  are  acceptable,  provided  they 
are  stop  drilled  and  are  within  the  limits 
specified  in  Figure  1,  Flag  Notes  1  and  2,  of 
the  Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  747-54A2202,  dated 
December  21,  2000. 

Optional  Terminating  Modification 

(f)  For  Groups  3,4,  and  5  airplanes,  as 
listed  in  Boeing  Alert  Service  Bulletin  747- 
54A2202,  dated  December  21,  2000: 
Accomplishment  of  the  modification  of  the 
outboard  nacelle  struts,  as  specified  in 
Boeing  Service  Bulletin  747-54-2065. 
Revision  6,  dated  May  29. 1997,  terminates 
the  repetitive  inspections  required  by 
paragraphs  (a)  and  (b)  of  this  AD  for  the 
outboard  nacelle  struts  only. 

Note  4:  Accomplishment  of  the 
modification  of  the  outboard  nacelle  stmts 
before  the  effective  date  of  this  AD  per 
Boeing  Service  Bulletin  747-54-2065,  dated 
October  30, 1981;  Revision  1,  dated 
December  19, 1983;  Revision  2,  dated 
October  23, 1984;  Revision  3,  dated  March 
14, 1986;  or  Revision  5,  dated  November  2, 
1989;  is  considered  acceptable  for 
compliance  with  paragraph  (e)  of  this  AD. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO,  FAA.  Operators  shall  submit  their 
requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Seattle  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permit 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
2,  2002. 
Lirio  Lin  Nelson. 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-457  Filed  1-8-02;  8:45  am) 

muMta  cooe  4910-13-^ 


DEPARTMENT  OF  TRANSPORTATION 
Ffdoral  Aviation  Adminlstratton 

14  CFR  Part  39 

[Docket  No.  2000-NII-164-AD] 

RIN  2120-AA64 

Alnworttiinaaa  DIractivaa;  McDonnall 
Douglaa  Modal  DC-9-81, -82.  and -83 
Sarlaa  Alrpianaa,  and  Modal  MD-88 
Airplanea 

agency:  Federal  Aviation 
Administration,  EKDT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-81,  -82,  and  -83  series  airplanes,  and 
Model  MD-88  airplanes.  This  proposal 
would  require  an  inspection  of  the 
electrical  power  feeder  cables  in  the  aft 
cargo  compartment  sidewall  for  chafing 
and/or  preloading,  and  corrective 
actions,  if  necessary.  This  action  is 
necessary  to  prevent  possible  arcing  of 
the  electrical  power  cables  in  the  aft 
cargo  compartment  sidewall  and 
consequent  damage  to  equipment  and 
the  adjacent  structiue,  which  could 
residt  in  smoke  and/or  fire  in  the  cargo 
compartment.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
February  25,  2(X)2. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2000-NM- 
164-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-nprmconunent9faa.gov.  Comments 
sent  via  fex  or  the  Internet  must  contain 
"Docket  No.  2000-NM-164-AD"  in  Uie 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boidevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
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0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elvin  Wheeler,  Aerospace  Engineer, 
Airframe  Branch,  ANM-130L.  FAA.  Los 
Angeles  Aircraft  Certification  Office, 
3960  Paramoimt  Boulevard,  Lakewood, 
California  90712-4137;  telephone  (562) 
627-5344;  fax  (562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  "For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
.  data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
-  in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rides 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-164-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

ATailability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 


FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-164-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  chafed  electrical  power 
feeder  cables  in  the  aft  cargo 
compartment  sidewall  were  found 
during  a  "C"  check  on  a  McDonnell 
Douglas  Model  DC-9-82  series  airplane. 
Investigation  has  revealed  that  cables 
rubbing  against  a  floor  support  cutout 
due  to  a  preload  condition  was  the 
cause.  This  condition,  if  not  corrected, 
could  result  in  possible  arcing  of  the 
electrical  power  feeder  cables  in  the  aft 
cargo  compartment  sidewall  and 
consequent  damage  to  equipment  and 
the  adjacent  structure,  which  could 
result  in  smoke  and/or  fire  in  the  cargo 
compartment. 

The  existing  design  of  the  electrical 
power  feeder  cables  on  certain 
McDonnell  Douglas  Model  DC-9-81 
and  -83  series  airplanes,  and  Model 
MD-88  airplanes  is  identical  to  that  on 
the  affected  Model  DG-9-82  series 
airplanes.  Therefore,  all  of  these  models 
may  be  subject  to  the  same  unsafe 
condition. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Douglas  Alert  Service 
Bulletin  MD80-24A124.  Revision  01, 
dated  August  24,  2000.  The  service 
bulletin  describes  procedures  for  a  one- 
time general  visual  inspection  of  the 
electrical  power  feeder  cables  on  each 
side  of  the  floor  support  strut  at  station 
Y=1231.000  for  chafing  and  preloading 
against  the  adjacent  floor  support 
cutout,  and  corrective  actions,  if 
necessary.  The  corrective  actions 
include  repairing  the  cables;  installing  a 
shim  on  the  bracket;  and  repositioning 
the  cables;  as  applicable. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Cost  Impact 

There  are  approximately  112 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 


57  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $3,420,  or  $60  per 
airplane.  > 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  ackninistrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Govermnent  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

.  Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2000-NM-164- 
AD. 

Applicability:  Model  DC-9-81,  -82,  and 
-83  series  airplanes,  and  Model  MD-88 
airplanes;  certificated  in  any  category;  as 
listed  in  McDonnell  Douglas  Alert  Service 
Bulletin  MD80-24A124,  Revision  01,  dated 
August  24,  2000. 

Note  1:  This  AD  applies  to  each  airplane, 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  .assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  possible  arcing  of  the  electrical 
power  cables  in  the  aft  cargo  compartment 
sidewall  and  consequent  damage  to 
equipment  and  the  adjacent  structure,  which 
could  result  in  smoke  and/or  fire  in  the  cargo 
compartment,  accomplish  the  following: 

Insjpection  and  Corrective  Action,  if 
Necessary 

(a)  Within  1  year  after  the  effective  date  of 
this  AD,  perform  a  general  visual  Inspection 
of  the  electrical  power  feeder  cables  on  each 
side  of  the  floor  support  strut  at  station 
Y=1231.00  for  chafing  and  preloading  against 
the  adjacent  floor  support  cutout,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD80-24A124.  dated 
Revision  01,  dated  August  24,  2000. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
dayli^t,  himgar  lighting,  flashlight,  or  drop- 
li^it,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

Note  3:  Accomplishment  of  the  actions  - 
required  by  this  AD,  before  the  effective  date 
of  this  AD,  in  accordance  with  McDonnell 
Douglas  MD-80  Service  Bulletin  24-124, 
dated  September  26, 1991,  is  considered 


acceptable  for  compliance  with  the 
requirements  of  this  AD. 

(1)  Condition  1.  If  no  chafing  arid 
preloading  of  the  electrical  power  feeder 
cables  are  found,  no  further  action  is  required 
by  this  AD. 

(2)  Conditiori*2.  If  any  chafing  of  the 
electrical  power  feeder  cable  is  found,  before 
further  flight,  repair  the  cable,  install  a  shim 
on  the  bracket,  and  reposition  the  cable;  in 
accordance  with  the  service  bulletin. 

(3)  Condition  3.  If  any  preloading  of  the 
electrical  power  feeder  cable  is  found,  before 
further  flight,  install  a  shim  on  the  bracket 
and  reposition  the  cable,  in  accordance  with 
the  service  bulletin. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (ACO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Manager,  Los  Angeles 
ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  January 
2,  2002. 
AliBahrami, 

Acting  Manager.  Transport  Airplane   . 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-456  Filed  1-8-02:  8:45  am) 
BILIJNG  CODE  4t10-13-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30CFRPart250 
RIN1010-AC92 

Oil  and  Gas  and  Sulphur  Operations 
on  the  Outer  Continental  Shelf; 
Suapension  of  Operations  for 
Exploration  Under  Salt  Sheets 

agency:  Minerals  Management  Service 
(MMS),  Interior. 
ACTION:  Proposed  rule. 

summary:  MMS  proposes  to  modify 
regulations  that  govern  suspensions  of 
operations  for  oil  and  gas  leases  on  the 
Chiter  Continental  Shelf  (OCS).  There 
are  instances  where  oil  and  gas  lessees 
begin  timely  analysis  of  geophysical 


data  early  in  the  lease  term,  but  the 
analysis  proves  inconclusive  because  of 
problems  caused  by  the  existence  of  salt 
sheets  underlying  the  seabed  and 
overlying  possible  hydrocarbon 
deposits.  In  such  cases,  the  proposed 
rule  would  allow  lessees  to  apply  for  a 
suspension  of  operations  (SOO)  to 
complete  the  necessary  geophysical 
analysis  before  drilling  a  well.  To 
qualify  for  a  suspension  of  operations, 
the  lessee  must  show  it  has  made  and 
will  continue  to  make  substantial  efforts 
and  financial  commitment  to  process 
and  reprocess  its  geophysical  data. 
DATES:  MMS  will  consider  all  comments 
received  by  February  8,  2002.  MMS  may 
not  fully  consider  comments  received 
after  February  8,  2002. 
ADDRESSES:  You  may  mail  or  hand-carry 
comments  (three  copies)  to  the 
Department  of  the  Interior;  Minerals 
Management  Service;  Mail  Stop  4024; 
381  Elden  Street;  Hemdon.  Virginia 
20170-4817;  Attention:  Rules 
Processing  Team. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Mirabella.  Engineering  and  Operations 
Division,  (703)  787-1598. 
SUPPLEMENTARY  INFORMATKM:  When  a 
lessee  obtains  an  oil  and  gas  lease  on  the 
OCS,  MMS  regulations  allow  the  lessee 
flexibility  to  schedule  activities  during 
the  primary  term.  At  the  end  of  the 
primary  term,  the  lease  can  continue  in 
force  only  by  production,  suspension, 
drilling,  or  well  reworking  operations  as 
approved  by  the  Secretary.  MMS 
regulations  authorize  suspensions 
before  discovery  of  oil  or  gas  in  paying 
quantities  only  in  limited 
circumstances.  Generally,  when  a  lease 
reaches  the  end  of  the  primary  term,  the 
lessee  must  conduct  drilling  operations 
until  it  has  made  a  discovery  of  oil  or 
gas  and  a  commitment  to  proceed  to 
development  and  production. 

Although  lessees  have  made  great 
progress  in  imaging  potential  objectives 
in  areas  under  salt  sheets,  processing, 
analyzing,  and  interpreting  geophysical, 
geological,  and  other  relevant  data  and 
information  is  complex  and  time- 
consuming.  As  a  result,  lessees  have 
been  faced  with  the  end-of-lease-term 
decisions  to  either  allow  the  lease  to 
expire  or  drill  a  well  without  sufficient 
geophysical  information. 

On  December  21,  2000,  MMS  issued 
Notice  to  Lessees  (NTL)  2000-G22, 
Subsalt  Lease  Term  Extension.  That 
NTL  provides  for  extension  of  lease 
terms  for  subsalt  exploration  in  cases 
where  the  lessee  has  drilled  a  well  on 
the  lease  during  the  primary  term  but 
needs  additional  time  to  process 
geophysical  data  before  drilling  another 
well.  The  NTL  did  not  provide 
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additional  time  to  process  geophysical 
data  in  cases  where  a  well  had  not  been 
drilled.  This  rule  would  authorize  MMS 
to  grant  a  suspension  for  a  lease  when 
the  operator  has  conducted  timely 
analysis  and  interpretation  of  the 
geophysical  data  that  may  ultimately 
lead  to  a  drilling  objective  but,  due  to 
the  complexity  of  the  salt  sheet,  needs 
additional  time  to  complete  the 
geophysical  analysis  before  drilling.  The 
provision  requires  the  lessee  to  conduct 
timely  analysis  of  geophysical 
information  before  the  lessee  may  be 
granted  additional  time  because  of 
complications  associated  with  the 
presence  of  the  salt  sheet.  In  considering 
whether  the  analysis  of  geophysical 
information  is  timely,  MMS  will  require 
the  lessee  to  have  collected  and 
analyzed  geophysical  information  (i.e., 
full  3-D  depdi  migr^on  beneath  the 
salt  sheet  and  over  the  entire  lease  area) 
before  the  end  of  the  third  lease  year 
and  to  have  completed  additional  data  ■ 
reprocessing  before  MMS  will  grant  a 
suspension.  MMS  finds  that  this 
provision  will  address  those  special 
circumstances  and  that  appropriate 
suspensions  may  lead  to  improved 
opportimities  for  effective  exploration, 
development,  and  production. 

Procedural  Matters 

Public  Comment  Procedure 

Comments  on  the  proposed  rule, 
including  names  and  home  addresses  of 
respondents,  are  available  for  public 
review  during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  or 
identity  from  the  rulemaking  record  to 
the  extent  allowable  by  law.  If  you  wish 
us  to  withhold  yow  name  and/or 
address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  comments  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
oi^ganizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  docimient  is  not  a  significant 
rule  as  determined  by  the  Ctffice  of 
Management  and  Budget  (OMB)  and  is 
not  subject  to  review  under  Executive 
Order  12866. 

Over  the  next  5  years,  MMS 
anticipates  that  companies  would  make 
3  to  5  requests  each  year  imder  the 
proposed  rule.  We  estimate  that  in  three 
of  the  cases  each  year,  this  new  rule  will 
prevent  unnecessary  compelled  drilling 


of  wells  that  may  not  otherwise  have 
been  drilled  had  the  geophysical 
analysis  been  sufficient.  Depending  on 
the  water  depth  and  the  well  depth,  we 
estimate  that  drilling  each  well,  on 
average,  would  have  cost  $10  million. 
Selective  suspensions  will  help  reduce 
potential  environmental  impact  and 
produce  approximately  $30  million  in 
private  sector  savings. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  Issuance  of  a 
suspension  for  a  lease  does  not  interfere 
with  the  ability  of  other  agencies  to 
exercise  their  authority. 

(3)  This  nde  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  This 
rule  will  have  no  effect  on  the  rights  of 
the  recipients  of  entitlements,  grants, 
user  fees,  or  loan  programs. 

(4)  This  rule  does  not  raise  novel  legal 
or  policy  issues. 

Regulatory  Flexibility  (RF)  Act 

The  DepcUtment  certifies  that  this  rule 
will  not  have  a  significant  economic 
effect  on  a  substantial  nimiber  of  small 
entities  under  the  RF  Act  (5  U.S.C.  601 
et  seq.). 

This  rule  may  directiy  or  indirectly 
affect  lessees  and  operators  of  leases  on 
the  OCS.  This  includes  about  130 
different  companies.  These  companies 
are  generally  classified  imder  the  North 
American  Industry  Classification 
System  (NAICS)  code  211111,  which 
includes  companies  that  extract  crude 
petroleimi  and  natural  gas.  For  this 
NAICS  code  classification,  a  small 
company  is  one  with  fewer  than  500 
employees.  Based  on  these  criteria,  we 
estimate  that  about  70  percent  of  these 
companies  are  considered  small.  We 
expect  few,  if  any,  of  the  small 
companies  to  apply  for  a  suspension 
under  this  rule.  Some  small  companies 
may  be  included  in  partnerships  with 
larger  companies  that  are  exploring  in 
the  subsalt  areas. 

Your  comments  are  important.  The 
Small  Business  and  Agricidture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  frt>m 
small  business  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 


responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  MMS,  call  toll-free  (888)  734- 
3247. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  the 
SBREFA  (5  U.S.C.  804(2)).  This  rule: 

(a)  Does  not  have  an  annual  effect  on   . 
the  economy  of  $100  million  or  more. 

(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

(c)  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 

We  do  not  expect  this  rule  to  have  a 
significant  effect  because,  as  discussed 
above,  this  rule  will  have  a  positive 
effect  on  the  private  sector  of 
approximately  $30  million  per  year  in 
avoided  costs. 

Paperwork  Reduction  Act  (PRA)  of  1995 

The  PRA  provides  that  an  agency  may 
not  conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Until  OMB  approves  a  collection  of 
information  and  assigns  a  control 
number,  you  are  not  required  to 
respond.  The  proposed  revisions  to  30 
CFR  part  250,  subpart  A,  refer  to,  but  do 
not  change,  information  collection 
requirements  in  ciirrent  regulations. 
OMB  has  approved  the  referenced 
infonnatiop  collection  requirements 
under  OMB  control  numbiers  1010- 
0114,  current  expiration  date  of 
September  30,  2002.  The  rule  proposes 
no  new  reporting  or  recordkeeping 
requirements,  and  an  OMB  form  83—1 
submission  to  OMB  imder  the  PRA  is 
not  required. 

Federalism  (Executive  Order  13132} 

With  respect  to  Executive  Order 
13132,  the  rule  does  not  have 
Federalism  implications.  This  rule  does 
not  substantially  and  directly  affect  the 
relationship  between  the  Federal  and 
State  governments.  To  the  extent  that 
State  and  local  governments  have  a  role 
in  OCS  activities,  this  rule  does  not 
afiiect  that  role. 

Takings  (Executive  Order  12630) 

With  respect  to  Executive  Order 
12630,  the  proposed  nUe  does  not  have 
significant  Taldngs  implications.  A 
Takings  Implication  Assessment  is  not 
reqiiired.  llie  proposed  ndemaking  is 
not  a  governmental  action  capable  of 
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interfering  with  constitutionally 
protected  property  rights. 

Energy  Supply,  Distribution,  or  Use 
(Executive  Order  1321 1) 

This  rule  is  not  a  significant  rule  and 
is  not  subject  to  review  by  OMB  under 
Executive  Order  12866.  The  rule  may 
have  a  small  positive  effect  on  energy 
supplies.  ' 

Civil  Justice  Reform  (Executive  Order 
12988) 

With  respect  to  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Executive  Order. 

National  Environmental  Policy  Act 
(NEPA)ofl969 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  The 
Department  of  the  Interior  has 
established  that  "issuance  and/or 
modification  of  regidations"  is 
considered  a  categorically  excluded 
action  as  it  results  only  in 
administrative  effects  causing  no 
significant  impacts  on  the  enviromnent 
and,  therefore,  will  not  require 
preparation  of  an  environmental 
assessment  or  impact  statement.  MMS 
has  determined  that  this  action  does  not 
represent  an  exception  to  the  categorical 
exclusion.  A  detailed  statement  under 
NEPA  is  not  required. 

Unfunded  Mandate  Reform  Act  (UMRA) 
of  1 995  (Executive  Order  1 2866) 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  jMivate  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments  or  the  private  sector.  A 
statement  containing  the  information 
required  by  the  UMRA  (2  U.S.C.  1531  et 
seq.)  is  not  required. 

List  of  Sobjects  in  30  CFR  Part  250 

Continental  sheff.  Environmental 
impact  statements.  Environmental 
protection.  Government  contracts. 
Investigations,  Mineral  royalties,  Oil 
and  gas  development  and  production. 
Oil  and  gas  exploration.  Oil  and  gas 
reserves.  Penalties,  Pipelines,  Public 
lands-mineral  resources.  Public  lands — 
right-of-way.  Reporting  and 
recordkeeping  requirements,  Sulphur 
development  and  production.  Sulphur 
exploration.  Surety  bonds. 


Dated:  December  21,  2001. 
James  E.  Cason, 

Acting  Assistant  Secretary,  Land  and 
Minerals  Management. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  (MMS)  proposes  to  amend  30 
CFR  250  as  follows: 

PART  250— OIL  AND  GAS  AND 
SULPHUR  OPERATIONS  IN  THE 
OUTER  CONTINENTAL  SHELF 

1.  The  authority  citation  for  part  250 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331.  et  seq. 

2.  In  §  250.175,  redesignate  the 
existing  text  as  paragraph  (a)  and  add  a 
new  paragraph  (b)  to  read  as  follows: 

S250.175    When  may  the  Regional 
Supervisor  grant  an  S007 

***** 

(b)  The  Regional  Supervisor  may  grant 
an  SOO  not  to  exceed  3  years  in  the 
Western  Gulf  of  Mexico  when  all  of  the 
following  conditions  are  met: 

(1)  The  lease  was  issued  with  an 
initial  lease  term  of  5  years,  or  with  an 
initial  term  of  8  years  with  a 
requirement  to  drill  within  5  years; 

(2)  The  lessee  has  collected  and 
analyzed  appropriate  geophysical 
information  prior  to  the  end  of  the  third 
lease  year; 

(3)  The  geophysical  information 
confirms  tiie  presence  of  a  salt  sheet  as 
well  as  evidence  that  a  drillable 
objective  may  exist  beneath  the  salt 
sheet; 

(4)  The  applicant  has  completed 
additional  reprocessing  prior  to 
submitting  the  application  for 
suspension;  and 

(5)  The  applicant  demonstrates  that 
additional  time  is  necessary  to  gather 
new  geophysical  data  or  to  reprocess  or 
reinterpret  existing  data  to  further 
define  drilling  objectives  beneath  a  salt 
sheet. 

[FR  Doc.  02-521  Filed  1-8-02;  8:45  am] 
BILLING  CODE  431  »-MR-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  931 

[NM-042-FOR] 

New  Mexico  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACnON:  Proposed  rule;  pubUc  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 


SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  aimouncing  receipt  of  a 
proposed  amendment  to  the  New 
Mexico  regulatory  program  (hereinafter, 
the  "New  Mexico  program")  under  the 
Surface  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  New  Mexico  proposes  revisions  to 
and  additions  of  rules  about  definitions, 
general  environmental  resource 
information,  operations  that  may  have 
an  adverse  impact  on  publicly  owned 
parks  or  places  listed  on  the  National 
Register  of  Historic  Places,  bond  release 
applications,  termination  of  jurisdiction, 
prime  farmland  reclamation,- inspection 
frequency  of  abandoned  sites,  hearings 
for  charges  of  violation,  the  qualifying 
criteria  for  assistance  under  the  small 
operator's  program,  areas  where  mining 
is  prohibited  or  limited,  criteria  for 
designating  areas  unsuitable  for  surface 
coal  mining,  applications  for  and 
approval  of  coal  exploration  operations 
of  more  than  250  tons,  criteria  for 
permit  approval  or  denial,  application 
and  approval  criteria  for  demonstrating 
valid  existing  rights,  the  one  square  mile 
criterion  in  ti^e  definition  of  intermittent 
streams,  and  miscellaneous  non- 
substantive editorial  revisions.  New 
Mexico  intends  to  revise  its  program  to 
be  consistent  with  the  corresponding 
Federal  regulations  and  SMCRA  and 
improve  operational  efficiency. 

DATES:  We  will  accept  written 
comments  on  this  amendment  until  4 
p.m.,  m.s.t.,  February  8,  2002.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  February  4,  2002. 
We  will  accept  requests  to  speak  until 
4  p.m.,  m.s.t,  on  January  24,  2002. 

ADDRESSES:  You  should  mail  or  hand- 
deliver  written  comments  and  requests 
to  speak  at  the  hearing  to  Willis  L, 
Gainer  at  the  address  listed  below. 

You  may  review  copies  of  the  New 
Mexico  program,  this  amendment,  a 
listing  of  any  scheduled  public  hearings, 
and  all  written  conunents  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Albuquerque  Field 
Office. 

Director,  Albuquerque  Field  Office, 
Office  of  Surface  Mining  Reclamation 
and  Enforcement.  505  Marquette 
Avenue  NW.  Suite  1200, 
Albuquerque,  New  Mexico  87102, 
Telephone:  505-248-5096. 

Director,  Mining  and  Minerals  Division, 
Energy,  Minerals  and  Natiiral 
Resources  Department,  1120  South  St: 
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Francis  Drive,  Santa  Fe,  New  Mexico 
87505,  Telephone:'505-476-3400. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willis  L.  Gainer,  Telephone:  505-248- 

5096. 

SUPPtEMENTARY  INFORMATION: 

I.  Background  on  the  New  Mexico  Program 

II.  Description  of  the  Proposed  Amendment 
in.  Public  Comment  Procedures 

rV.  Procedural  Determinations 

I.  Background  on  the  New  Mexico 
Program  { 

Section  503(a)  of  the  Act  pennits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining'and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  State  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regidation  of 
siirface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act;  and  rules  and 
regulations  consistent  with  regulations 
issued  by  the  Secretary  pursuant  to  the 
Act."  See  30  U.S.C.  1253(a)(1)  and  (7). 
On  the  basis  of  these  criteria,  the 
Secretary  of  the  Interior  conditionally 
approved  the  New  Mexico  porogram  on 
December  31, 1980.  You  can  find 
back^t>und  information  on  the  New 
Mexico  program,  including  the 
Secretary's  findings,  the  disposition  of 
comments,  and  the  conditions  of 
approval  of  the  New  Mexico  program  in 
the  December  31, 1980,  Federal  Register 
(45  FR  86459).  You  can  also  find  later 
actions  concerning  New  Mexico's 
program  and  program  amendments  can 
be  found  at  30  CFR  931.11,  931.15, 
931.16,  and  931.30. 

n.  Description  of  the  Proposed 
Amendment 

By  letter  dated  November  28,  2001, 
New  Mexico  sent  us  a  proposed 
amendment  (administrative  record  No. 
NM-853)  to  its  program  under  SMCRA 
(30  U.S.C  1201  et  seq.).  New  Mexico 
sent  the  amendment  in  response  to  the 
June  19, 1997,  and  April  2,  2001,  letters 
(administrative  record  Nos.  NM-796 
and  NM-851)  that  We  sent  to  New 
Mexico  in  accordance  with  30  CFR 
732.17(c);  in  response  to  the  required 
program  amendments  at  30  CFR 
931.16(e),  (u)  and  (v);  and  to  include 
changes  made  at  its  own  initiative.  The 
full  text  of  the  program  amendment  is 
available  for  you  to  read  at  the  locations 
listed  above  under  ADDRESSES. 

Specifically,  New  Mexico  proposes,  in 
response  to  the  June  19, 1997,  30  CFR 
part  732  lettm,  to: 

1.  Revise  19.8;i.7.0(5)  NMAC.  the 
definition  of  "other  treatment  facilities." 
to  include  chemical  treatments  or 


mechanical  structiu«s  that  have  a  point- 
soiuxe  discharge  and  are  utilized  to 
comply  with  all  applicable  State  and 
Federsd  water-quality  laws  and 
regulations; 

2.  Revise  19.8.1. 7.P(12)  NMAC,  the 
definition  of  "previously  mined  areas," 
to  mean  land  affected  by  surface  coal 
mining  operations  prior  to  August  3, 
1977,  that  has  not  been  reclaimed  to  the 
requirements  of  SMCRA,  the  Act,  and 
the  New  Mexico  regulatory  standards; 

3.  Revise  19.8.1. 7.Q(1)  NMAC,  the 
definition  of  "qualified  laboratoiy,"  to 
specify,  in  addition  to  the  listed 
services,  those  services  allowed  imder 
the  small  operator  assistance  program 
(SOAP)  at  19.8.32.3203  NMAC; 

4.  Revise  19.8.8.801. B,  concerning 
general  environmental  resources 
information  in  a  permit  application,  to 
require  (1)  at  paragraph  B(l),  a 
description  (based  on  all  available 
information,  including,  but  not  limited 
to,  data  of  State  and  local  archeological, 
historical,  and  cultural  preservation 
agencies)  of  the  nature  of  cultiual  and 
historic  resources  listed  or  eligible  for 
listing  on  the  National  Register  of 
Historic  Places  and  known  archeological 
features  within  the  proposed  permit  and 
adjacent  areas,  and  (2)  at  paragraph  B(2), 
further  evaluation  of  important  historic 
and  archeological  resources  that  may  be 
eligible  for  listing  on  the  National 
Register  of  Historic  Places,  through 
collection  of  additional  information, 
field  investigations,  or  other  appropriate 
analvses* 

5.  Revise  19.8.9.912  NMAC. 
concerning  proposed  operations  that 
may  have  an  adverse  effect  on  any 
publicly  owned  parks  or  any  places 
listed  on  the  National  Register  of 
Historic  Places,  to  (1)  require  a  plan  to 
either  (a)  describe  the  measures  to  be 
used  to  prevent  adverse  impacts,  or  (b) 
minimize  adverse  impacts  when  valid 
existing  rights  exist  or  joint  agency 
approval  must  be  obtained,  and  (2) 
require  the  applicant  to  prevent  or 
minimize  impacts  to  any  historic  or 
archeological  properties  listed  on  or 
eligible  for  listing  on  the  National 
Register  of  Historic  Places  through 
appropriate  mitigation  and  treatment 
measures,  which  may  be  required  to  be 
taken  after  permit  issuance  provided 
that  the  required  measures  are 
completed  before  the  properties  are 
affected  by  any  mining  operation. 

6.  Revise  19.8.14.1412  NMAC, 
concerning  general  requirements  for 
bonding,  by  adding  paragraph  (2)(h)  that 
requires  an  operator  to  include  in  an 
application  for  bond  release  a  notarized 
statement  which  certifies  that  all 
applicable  reclamation  activities  have 
been  accomplished  in  accordance  with 


the  requirements  of  SMCRA,  the  Act, 
the  regulatory  program,  and  the 
approved  reclamation  plan; 

7.  Add  19.8.14.1415.A  and  B  NMAC, 
concerning  termination  of  jurisdiction, 
stating  that  the  Director  (1)  may 
terminate  regulatory  jurisdiction  over  a 
reclaimed  surface  coal  mining  and 
reclamation  operation  upon  a  written 
finding  that  all  reclamation 
requirements  have  been  successfully 
completed  or  the  performance  bond  has 
been  released  and  (2)  must  reassert  . 
jurisdiction  over  a  site  if  it  is 
demonstrated  that  either  the  written 
finding  to  release  a  performance  bond  or 
regulatory  jurisdiction  was  based  upon 
fraud,  collusion,  or  misrepresentation  of 
a  material  fact; 

8.  Revise  19.8.20.2057.A  NMAC,  the 
definition  of  "thin  overburden,"  to 
allow  a  variation  from  backfilling  to  the 
approximate  original  contour  when  the 
overburden  thickness  times  the  swell 
factor,  plus  the  thickness  of  other 
available  waste  materials,  is  less  than 
the  combined  jLhickness  of  the 
overburden  and  the  coal  bed  prior  to 
removing  the  coal; 

9.  Revise  19.8.20.2058.A  NMAC,  the 
definition  of  "thick  overburden,"  to 
allow  a  variation  fitim  backfilling  to  the 
approximate  original  contour  when  the 
overburden  thickness  times  the  swell* 
factor  exceeds  the  combined  thickness 
of  the  overburden  and  the  coal  bed  prior 
to  removing  the  coal; 

10.  Revise  19.8.24.2400  NMAC. 
concerning  performance  standards  for 
operations  on  prime  farmlands,  by 
adding  paragraph  C  requiring  that  the 
aggregate  total  prime  farmland  acreage 
shall  not  be  decreased  from  that  which 
existed  prior  to  mining;  water  bodies,  if 
any,  to  be  constructed  during  mining 
and  reclamation  operations  must  be 
located  vithin  the  post-reclamation 
non-prime  farmland  portions  of  the 
permit  area;  and  the  creation  of  any 
such  water  bodies  must  be  approved  by 
the  regulatory  authority  with  the 
consent  of  all  affected  property  owners 
within  the  permit  area; 

11.  Add  19.8.29.2900.G  and  H  NMAC 
that  define  "abandoned  site"  to  mean  a 
surface  coal  mining  and  reclamation 
operation  for  which  the  Director  has 
made  specified  written  findings  and 
allow  for  a  reduced  inspection 
frequency  determined  by  specified 
conditions  at  the  site,  but  no  less 
frequently  than  one  complete  inspection 
per  quarter, 

12.  Revise  19.8.31.3107.A  NMAC. 
concerning  a  request  for  a  hearing  by  a 
person  charged  with  a  violation,  to 
allow  30  rati^er  than  15  days  from  the 
date  of  service  of  the  conference 
officer's  action  for  the  person  to  contest 
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the  proposed  penalty  or  alleged 
violation; 

13.  Revise  19.8.32.3200.B  NMAC  by 
allowing  an  applicant  to  be  eligible  for 
assistance  under  SOAP  if  he  establishes 
that  his  probable  total  actual  and 
attributed  production  from  all  locations 
during  any  consecutive  12-month 
period  either  diuing  the  permit  term  or 
diuing  the  first  5  years  after  issuance  of 
his  permit,  whichever  period  is  shorter, 
will  not  exceed  300,000  rather  than 
100,000  tons; 

14.  Revise  19.8.32.3203.A  and  B 
NMAC,  concerning  the  small  operators 
assistance  program,  to  allow  funding  for 
additional  services  performed  by  a 
qualified  laboratory  including 
engineering  analyses  and  designs 
necessary  for  the  determination  of 
probable  hydrologic  consequences, 
drilling,  development  of  cross-section 
maps  and  plans,  collection  of 
archaeological  and  historic  information 
and  related  plans,  pre-blast  surveys,  and 
collection  of  site  specific  resoim:es 
information  and  production  of 
protection  and  enhancement  plans  for 
fish  and  wildlife  habitats;  and 

15.  Revise  19.8.32. 3206.A  and  A(2) 
and  (3)  NMAC  to  clarify  that  the  SOAP 
applicant  shall  reimburse  the  Director 
for  the  costs  of  the  services  rendered  if 
either  the  applicant's  actual  and 
attributed  annual  production  of  coal  for 
all  locations  exceeds  300,000  tons 
(rather  than  100,000  tons)  or  the  permit 
is  sold,  transferred  or  assigned  to 
another  person  and  the  transferee's  total 
actual  attributed  annual  production  of 
coal  for  all  locations  exceeds  300,000 
tons  (rather  than  100,000  tons)  during 
any  consecutive  12-month  period  either 
during  the  permit  term  or  during  the 
first  5  years  after  issuance  of  his  permit. 

In  response  to  the  April  2,  2001,  30 
CFR  part  732  letter.  New  Mexico 
proposes  revisions  and  additions  of 
rules  concerning  valid  existing  rights 
(VER).  Specifically,  New  Mexico 
proposes  to: 

1.  Revise  19.8.2.201.C  NMAC. 
concerning  areas  where  mining  is 
prohibited  or  limited,  to  prohibit  mining 
within  300  feet  of  any  occupied 
dwelling  luiless,  among  other  things,  an 
access  or  haul  road  connects  with  an 
existing  public  road  on  the  side  of  the 
public  road  opposite  the  dwelling; 

2.  Revise  19.8.2.201  .E  NMAC, 
concerning  areas  where  mining  is 

.  prohibited  or  limited,  to  prohibit  mining 
within  100  feet  of  a  cemetery,  unless  the 
cemetery  is  relocated  in  accordance 
with  all  applicable  laws  and  regulations; 

3.  Add  19.8.2.201.F.(5)  NMAC, 
concerning  areas  where  mining  is 
prohibited  or  limited,  to  prohibit  mining 
on  federal  lands  within  a  national  forest. 


unless  the  U.S.  Secretary  of  the 
Department  of  the  Interior  finds  that 
there  are  no  significant  recreational, 
timber,  economic,  or  other  values  that 
may  be  incompatible  with  surface  coal 
mining  operations  and  any  surface 
operations  or  surface  impacts  will  be 
incidental  to  an  underground  coal  mine, 
or,  with  respect  to  lands  that  do  not 
have  significant  forest  cover  within 
national  forests  west  of  the  100th 
meridian,  the  U.S.  Secretary  of 
Agricultiire  has  determined  that  the 
surface  mining  operation  is  in 
compliance  with  several  Federal  acts; 

4.  Revise  19.8.2.202  NMAC, 
concerning  areas  designated  unsuitable 
for  mining,  to  incorporate  new 
procedures  for  determining  whether  an 
applicant  proposes  siuface  coal  mining  . 
operations  on  lands  protected  under 
19.8.2.201  NMAC  and,  if  proposed, 
whether  the  applicant  has  valid  existing 
rights  to  disturb  protected  lands; 

5.  Add  19.8.2.203  NMAC,  concerning 
criteria  for  designating  areas  luisuitable 
for  mining,  to  identify  when  the 
prohibitions  and  limitations  of 
19.8.2.201  NMAC  do  not  apply; 

6.  Revise  19.8.3. 300.C,  concerning 
criteria  for  designating  lands  unsuitable 
for  mining,  to  add  a  statement  that  all 
lands  protected  under  19.8.2  NMAC. 
concerning  areas  designated  unsuitable 
for  surface  coal  mining,  are  subject  to 
designation  as  imsuitable  for  all  or 
certain  types  of  surface  coal  mining 
operations  pursuant  to  the  appropriate 
petitions; 

7.  Revise  19.8.6.602.A(9),  concerning 
an  application  for  coal  exploration  of 
more  than  250  tons  and  lands 
designated  as  unsuitable  for  mining,  to 
add  the  requirements  that  an  applicant 
(1)  demonstrate  that  the  proposed 
exploration  will  minimize  interference 
with  values  for  which  the  land  was 
designated  unsuitable  and  (2)  include 
documentation  of  consultation  with  the 
owner  of  the  feature  causing  the  land  to 
be  protected  and,  when  applicable,  the 
agency  with  the  primary  jurisdiction 
over  the  feature; 

8.  Add  19.8.6.603.B(4)  NMAC, 
concerning  approval  of  coal  exploration 
for  more  than  250  tons,  to  require  that 
the  Director  of  the  New  Mexico  program 
approve  an  application  only  if  he  finds 
that  the  activities  on  any  lands 
protected  under  19.8.2.201  NMAC  will 
minimize  interference  with  the  values 
for  which  the  lands  were  designated  as 
unsuitable  for  mining.  Prior  to  making 
this  finding,  the  Director  must  provide 
reasonable  opportiuiity  to  the  owner  of 
the  features  and,  when  applicable,  to  the 
agency  with  primary  jurisdiction  over 
the  features,  to  comment  on  whether  the 
finding  is  appropriate; 


9.  Revise  19.8.7.704.C,  concerning 
application  requirements  for 
identification  of  areas  with  a  proposed 
permit  that  are  within  areas  designated 
imsuitable  for  mining,  to  require  that 
when  ^  applicant  proposes  to  conduct 
sturface  coal  mining  operations  within 
100  feet  of  a  public  road,  an  applicant 
must  meet  the  requirements  concerning 
the  necessary  approvals  and  public 
notice  and  hearing  provided  for  at 
19.8.2.202.D; 

10.  Revise  19.8.11. 1106.D{3), 
concerning  the  criteria  for  permit 
approval  or  denial,  to  require  that  the 
Director  find  that  the  proposed  permit 
area  is  not  within  an  area  designated  a» 
imsuitable  for  surface  coal  mining 
operations  under  19.8  NMAC  Parts  3 
and  4,  or  within  an  area  subject  to  the 
prohibitions  of  19.8.2.201  NMAC;  and 

11.  Add  a  new  part  at  19.8.35.1 
NMAC  through  19.8.35.14  NMAC. 
concerning  the  definition  of  "valid 
existing  rights"  (VER),  the  requirement 
for  an  applicant  to  demonstrate 
compliance  with  the  "good  faith/all 
permits  standard"  or  the  "need  for  and 
adjacent  standard"  with  respect  to  areas 
with  VER,  roads  and  VER,  the 
submission  and  processing  of  requests 
for  VER  determinations,  the 
requirements  for  a  VER  property  rights 
demonstration,  the  initial  review  of  a 
VER  request,  the  public  notice  and 
comment  requirements  and  procedures 
for  processing  a  VER  request,  how 
decisions  on  a  VER  request  will  be 
made,  opportunities  for  administrative 
and  judicial  review  of  VER 
determinations,  and  the  availability  of 
records  for  VER  requests  and 
determinations. 

In  response  to  required  program 
amendments  at  30  CFR  931.16(e),  (u) 
and  (v),  concerning  the  inclusion  of  a 
one  square  mile  criterion  in  the 
definition  of  intermittent  streams.  New 
Mexico  proposed  an  explanation  of  how 
the  existing  New  Mexico  rules 
governing  ephemeral  streams  provide 
environmental  protection  for  drainages 
of  one  square  mile  that  is  as  effective  as 
the  Federal  regulations.  New  Mexico's 
justification  is  based  on  unique  regional 
characteristics  of  low  rainfall  in  an  arid 
environment  and  implementation  of 
performance  standards  for  diversions  of 
ephemeral  streams  requiring  use  of  site- 
specific  designs  that  take  into  account 
the  local  watershed  and  rainfall 
conditions,  use  of  the  best  technology 
currently  available;  protection  against 
material  damage  both  on  and  off-site; 
and,  minimization  of  impacts  to  the 
hydrologic  balance. 

In  addition,  at  its  own  initiative.  New 
Mexico  proposes  to  revise  the  following 
rules: 
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1. 19.8.1.7.(2)  NMAC,  concerning  the 
definition  of  "fixed  assets,"  to  clarify 
the  meaning  by  adding  "facilities  and 
equipment  not  used  for  the  production, 
transportation  or  processing  of  coal;" 

2. 19.8.1.7.(5)  NMAC,  concerning  the 
definition  of  "fixed  assets,"  to  clarify 
that  fixed  assets  and  land  or  coal  in 
place  shall  not  be  considered  assets  for 
the  purposes  of  calculating  net  worth; 

3. 19.8.8.802.A(1)NMAC.  concerning 
application  requirements  for  hydrology 
and  geology,  to  replace  the  word  "by" 
with  "to;" 

4. 19.8.13.1307 j\.(l)(d)  NMAC. 
concerning  transfer,  assignment  or  sale 
of  permit  rights,  to  delete  an 
inappropriate  rule  reference; 

5. 19.8.19.1900.A  and  B  NMAC, 
concerning  coal  exploration,  to  correct  a 
referenced  rule  citation; 

6. 19.8.19.1902.C.{2)  NMAC, 
concerning  coal  exploration,  to  correct 
reference  rule  citations;  and 

7. 19.8.20.2009.E  and  E(5)  NMAC, 
concerning  protection  of  the  hydrologic 
balance,  to  correct  referenced  rule 
citations. 

m.  Public  Comment  Pracednies 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  New  Mexico  program. 

Written  Comments 

Send  your  written  or  electronic 
comments  to  OSM  at  the  address  given 
above.  Your  comments  should  be 
specific,  pertain  only  to  the  issues 
proposed  in  this  rulemaking,  and 
include  explanations  in  suj^rart  of  your 
recommendations.  We  will  not  consider 
or  respond  to  your  comments  when 
developing  the  final  rule  if  they  are 
received  after  the  close  of  the  comment 
period  (see  Dates).  We  will  make  every 
attempt  to  log  all  comments  into  the 
administrative  record,  but  comments 
delivwed  to  an  address  other  than  the 
Albuquerque  Field  Office  may  not  be 
logged  in. 


Availability  of  Comments    I 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  from 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 


beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  frtim 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  by  4 
p.m.,  m.s.t.,  on  January  24,  2002.  If  you 
are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportxmity  to  speak,  we  will  not  hold 
the  hearing. 

To  assist  the  transcriber  and  ensure  an 
accurate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  a  public 
hearing  provide  us  with  a  written  copy 
of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  imtil  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so,  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  die  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  summary  of  each  meeting  a 
part  of  the  administrative  record. 

IV.  Procedural  Determinatioiis 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  federal  regulation. 

Executive  Order  12866— Regulatory 
Plaiming  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 


Executive  Order  1 2988 — Ci vii  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  thereviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
because  each  program  is  drafted  and 
promiilgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10), 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have    . 
been  met. 

Executive  Order  13132— Federalism 

This  rule  does  not  have  federalism 
implications.  SMCRA  delineates  the 
roles  of  the  federal  and  state 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  finm  the  adverse 
effects  of  siuface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  state  laws 
regulating  surfoce  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
state  programs  contain  rules  and 
regulations  "consistent  Mrith" 
r^ulations  issued  by  the  Secretary 
pursuant  to  SMC^A. 

Executive  Order  13211— Regulations 
That  Sigpificantly  Affect  The  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  bom  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
e^ct  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 
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National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was    • 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
coimterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regxilatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  and  (c)  does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  iimovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  state  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  state,  local,  or 
tribal  governments  or  the  private  sector 


of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  state  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subiects  in  30  CFR  Part  931 

Intergovernmental  relations,  Siuface 
mining.  Underground  mining. 

Dated:  December  5,  2001. 
Brent  T.  Wahlquist, 

Regional  Director,  Western  Regional 

Coordinating  Center. 

[FR  Doc.  02-481  Filed  1-8-02;  8:45  am) 

BILUNG  CODE  4310-OS-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  100 

[CGD05-01-070] 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  Western  Branch,  Elizabeth 
River,  Portsmouth,  VA 

AGENCY:  Coast  Guard,  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  The  Coast  Guard  proposes  to 
establish  permanent  special  local 
regulations  for  marine  events  held  on 
the  waters  of  the  Western  Branch  of  the 
Elizabeth  River,  Portsmouth,  Virginia. 
This  action  is  necessary  to  provide  for 
the  safety  of  life  on  navigable  waters 
during  the  events.  This  action  is 
intended  to  restrict  vessel  traffic  in     - 
portions  of  the  Western  Branch  of  the 
Elizabeth  River  during  the  events. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
March  11,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(Aoax),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  hand-deliver  them  to 
Room  119  at  the  same  address  between 
9  a.m.  and  2  p.m.,  Monday  through 
Friday,  except  Federal  holidays,  or  fax 
them  to  (757)  398-6203.  The  Operations 
Oversight  Branch,  Auxiliary  and 
Recreational  Boating  Safety  Section, 
Fifth  Coast  Guard  District,  maintains  the 
public  docket  for  this  rulemaking. 
Comments  and  materials  received  from 
the  public  as  well  as  dociunents 
indicated  in  this  preamble  as  being 
available  in  the  docket,  will  become  part 


of  this  docket  and  will  be  available  for 
inspection  or  copying  at  the  above 
address  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 
Phillips,  Project  Manager,  Auxiliary  and 
Recreational  Boating  Safety  Section,  at 
(757)  398-6204. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encoiuage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  niunber  for 
this  rulemaking  (CGD05-O1-070), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  imboimd 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us.  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by. writing  to  the  address 
listed  under  ADDRESSES  explaining  why 
one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  annoimced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  City  of  Portsmouth,  Ports  Events, 
Inc.,  and  other  event  organizers  sponsor 
marine  events  throughout  the  year  on 
the  waters  of  the  Western  Branch  of  the 
Elizabeth  River.  These  marine  events  are 
held  adjacent  to  the  Portsmouth  City 
Park.  A  fleet  of  spectator  vessels 
traditionally  gathers  near  the  event  site 
to  view  the  marine  events.  To  provide 
for  the  safety  of  event  participants, 
spectators  and  transiting  vessels,  the 
Coast  Guard  proposes  to  temporarily 
restrict  the  movement  of  all  vessels 
operating  in  the  event  area  during  the 
marine  events. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  establish 
a  permanent  regulated  area  on  specified 
waters  of  the  Western  Branch  of  the 
Elizabeth  River.  The  proposed  special 
local  regulations  will  restrict  general 
navigation  in  the  regulated  area  during 
the  events.  Except  for  persons  or  vessels 
authorized  by  the  Coast  Guard  Patrol 
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Cominander.  no  person  or  vessel  will  be 
allowed  to  enter  or  remain  in  the 
regulated  area.  The  proposed  regulated 
area  is  needed  to  control  vessel  traffic 
during  the  marine  events  to  enhance  the 
safety  of  participants,  spectators  and 
transiting  vessels. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
sigmficant  under  the  regulatory  policies 
and  procedines  of  the  Department  of 
Transportation  (DOT)  (44  FR 11040; 
February  26, 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regiilatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procediires  of  DOT  is  unnecessary. 

Amiough  this  regulation  prevents 
traffic  from  transiting  a  portion  of  the 
Western  Branch  of  the  Elizabeth  River 
diuing  the  events,  the  effect  of  this 
regulation  will  not  be  significant  due  to 
the  limited  dination  that  the  regulated 
area  will  be  in  effect  and  the  extensive 
advance  notifications  that  will  be  made 
to  the  maritime  community  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly.  Additionally, 
the  regulated  area  has  been  narrowly 
tailored  to  impose  the  least  impact  on 
general  navigation  yet  provide  the  level 
of  safety  necessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601 — 612).  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  cmd  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Although  this  regulation 
prevents  traffic  bom  transiting  a  portion 
of  the  Western  Branch  of  the  Elizabeth 
River  during  the  events,  the  effect  of  this 
regulation  will  not  be  significant 
because  of  the  limited  duration  that  the 
r^ulated  area  will  be  in  effect  and  the 
extensive  advance  notffications  that  will 


be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly.  If  you  think  that 
your  business,  organization  or 
governmental  jiuisdiction  qualifies  as  a 
small  entity  and  that  this  proposed  rule 
would  have  a  significant  economic 
impact  on  it,  please  submit  a  comment 
(see  ADDRESSES)  explaining  why  you 
think  it  qualifies  and  how  and  to  what 
degree  this  proposed  rule  woidd 
economically  affect  it. 

Assistance  for  SmaU  Entities 

Under  section  2 1 3(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jiuisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  address 
listed  under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  law  or  local  governments 
and  would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  reqiiires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulator}'  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  will  not 
result  in  such  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effiect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 


Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988.  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  concern  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  imder  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  and  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11.  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order.  "" 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "sigmficant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  prepared  an  "Environmental 
Assessment"  in  accordance  with 
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Commandant  Instruction  M16475.1D. 
and  determined  that  this  proposed  rule 
will  not  significantly  affect  the  quality 
of  the  human  environment.  Tlie 
"Environmental  Assessment"  and 
"Finding  of  No  Significant  Impact"  is 
available  in  the  docket  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements,  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  100  as  follows: 

PART  100— MARINE  EVENTS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

2.  §  100.525  is  added  to  read  as 
follows: 

§  1 00.525    Western  Branch,  Elizabeth  River. 
Portsmouth,  Virginia. 

(a)  Definitions — (1)  Coast  Guard 
Patrol  Commander.  The  Coast  Guard 
Patrol  Commander  is  a  commissioned, 
warrant,  or  petty  officer  of  the  Coast 
Guard  who  has  been  designated  by  the 
Commander,  Coast  Guard  Group 
Hampton  Roads. 

(2)  Official  Patrol.  The  Official  Patrol 
is  any  vessel  assigned  or  approved  by 
Commander,  Coast  Guard  Group 
Hampton  Roads  with  a  commissioned, 
warrant,  or  petty  officer  on  board  and 
displaying  a  Coast  Guard  ensign. 

(3)  Regulated  Area.  The  regulated  area 
includes  all  waters  of  the  Western 
Branch,  Elizabeth  River  bounded  by  a 
line  connecting  the  following  points: 
Latitude  Longitude 
ae'SO'lS"  North  076°23'  10'  West,  to 
Se-SClB'  North             076°21'42''  West,  to 
36"'50'12"  North  076''217prime;42' 

West,  to 
36°50'12'  North  O76''23'10'  West,  to 

ae-'SO'lS"  North  -  076''23'10''  West 

All  coordinates  reference  Datum  NAD 
1983. 

(b)  Special  Local  Regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 


(2)  The  operator  of  any  vessel  in  this 
area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Official  Patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign;  and 

(ii)  Proceed  as  directed  by  any  Official 
Patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(c)  Effective  Dates.  This  section  is 
effective  annually  from  6  a.m.  to  6  p.m. 
local  time  on  the  fourth  Friday  and 
fourth  Saturday  in  March,  the  fourth 
Friday  and  fouilh  Saturday  in  April,  the 
second  Friday  and  second  Saturday  in 
May,  and  the  second  Saturday  and 
second  Sunday  in  October. 

Dated:  December  11,  2001. 
Thad  W.  Allen, 

Vice  Admiral,  U.S.  Coast  Guard,  Commander. 

Fiftii  Coast  Guard  District.  . 

[FR  Doc.  02-545  Filed  1-8-02;  8;45  am] 

BIUJNG  CODE  4910-15-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  725 
[OPPTS-50645;  FRL-6809-2] 
RtN  2070-AD43 

Burkhoktoria  Cepacia  Complex; 
Proposed  Significant  New  Use  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  a  significant 
new  use  rule  (SNUR)  under  section 
5(a)(2)  of  the  Toxic  Substances  Control 
Act  (TSCA)  for  Burkholderia  cepacia 
complex  (Bcc).  a  group  of  naturally- 
occurring  microorganisms.  Bcc 
microorganisms,  when  encountered  in 
sufficient  numbers  through  an 
appropriate  route  of  exposure  by  a 
member  of  a  sensitive  population,  such 
as  a  cystic  fibrosis  (CF)  patient,  have  the 
potential  to  cause  a  severe  infection, 
resulting  in  significantiy  increased  rates 
of  mortality.  This  proposed  rule  would 
require  persons  who  intend  to 
manufacture,  import,  or  process  Bcc  for 


a  significant  new  use  to  notify  EPA  at 
least  90  days  before  commencing  the 
manufacturing( including  import)  or 
processing  of  Bcc  for  a  use  designated 
by  this  SNUR  as  a  significant  new  use. 
The  required  notice  would  provide  EPA 
with  the  opportunity  to  evaluate  the 
intended  new  use  and  associated 
activities  and,  if  necessary,  to  prohibit 
or  limit  that  activity  before  it  occurs. 

DATES:  Comments,  identified  by  docket 
control  number  OPPTS-50645,  must  be 
received  on  or  before  March  11,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-50645  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact  Barbara 
Cunningham.  Director.  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotiine@epa.gov. 

For  technical  information  contact 
James  Alwood,  Chemical  Control 
Division,  Office  of  Pollution  Prevention 
and  Toxics  (7405M),  Environmental 
Protection  Agency,  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (202)  564-6974;  e- 
mail  address:  alwood.jim@epa.gov 

SUPPLEMENTARY  INFORMATION: 

I.  General  InfiDrmation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture 
(including  import),  process,  or  use 
products  that  contain  living 
microorganisms  subject  to  jurisdiction 
under  TSCA,  especially  if  you  know 
that  your  products  contain  or  may 
contain  Bcc.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS  codes 

Examples  of  Potentially  Affected  Entities 

Chemical  manufacturers 

325 

Persons  manufacturing,  impofftng,  or  processing  products 

for  commercial  purposes  containing  Bcc  for  biofer- 
tilizers;  t)iosensor5;  t)«olechnology  reagents;  commodity 
or  specialty  chemical  production;  energy  applications; 
and  other  TSCA  uses 

Waste  management  and  remediation 

562 

Waste  treatment  or  pollutant  degradation 
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This  listing  is  not  intended  to  be 
-  exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  To 
determine  whether  you  or  your  Imsiness 
is  affected  by  this  action,  you  should 
carefully  examine  the  list  of  substances 
excluded  by  TSCA  section  (3)(2){B),  and 
the  applicability  provisions  at  40  CFR 
725.105(c)  for  SNUR  related  obligations. 
If  you  have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  ficequentiy 
updated  electronic  version  of  40  CFR 
part  725  is  available  at  http:// 
www.access.gpo.gov/nara/cfi/ 
cfrhtml_00/Titie_40/40cfr725_00.html,  a 
beta  site  currendy  under  development. 

2.  In  person.  Tne  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPPTS-50645.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  doctunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
availd)le  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
NorUi  East  Mall  Rm.  B-607.  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
conti-ol  number  OPPTS-50645  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Dociunent  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
yoin  comments  to:  OPPT  Docvunent 
ContiTjl  Office  (DCO)  in  EPA  East 
Building  Rm.  6428, 1201  Constitution 
Ave.,  NW.,  Washington,  DC.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
IDCO  is  (202)  564-8930. 

3.  Electronically.  You  may  submit 
yoin  comments  electronically  by  e-mail 
to:  oppt.ncic@epa.gov,  or  mail  your 
computer  disk  to  the  address  identffied 
above.  Do  not  submit  any  information 
electronicaUy  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitied  as  an  ASCII  hie  avoiding  the. 
use  of  special  characters  and  any  form 
of  encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identffied  by  docket  control 
number  OPPTS-50645.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be ' 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  c'aimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedwes  for  claiming  CBI, 
please  consult  the  technical  person 


identified  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  have  not  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agency  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  yovi  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiir  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline.in  this 
document. 

8.  To  ensine  proper  receipt  by  EPA, 
be  sine  to  identify  the  docket  control 
niunber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  proposed  rule  would  require 
persons  to  notify  EPA  at  least  90  days 
before  commencing  the  manufacture, 
import,  or  processing  of  Bcc,  a  group  of 
naturally  occurring  microorganisms,  for 
any  use  other  than  research  and 
development  in  the  degradation  of 
chemicals  via  injection  into  subsiuface 
groundwater. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

TSCA  section  5(a)(2)  authorizes  EPA 
to  determine  that  a  use  of  a  chemical 
substance  is  a  "significant  new  use." 
See  also,  40  CFR  part  725,  Subparts  L- 
M.  EPA  must  make  this  determination 
by  rule  after  considering  all  relevant 
factors,  including  those  listed  in  section 
5(a)(2)  of  TSCA.  Section  5(a)(2)  of  TSCA 
lists  the  following  as  potentially 
relevant  factors  for  EPA  to  consider:  (A) 
the  projected  voliune  of  manufacturing 
and  processing  of  a  chemical  substance, 
(B)  the  extent  to  which  a  use  changes 
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the  type  or  form  of  exposure  to  human 
beings  or  the  environment  to  a  chemical 
substance,  (C)  the  extent  to  which  a  use 
increases  the  magnitude  and  duration  of 
exposure  of  human  beings  or  the 
environment  to  a  chemical  substance, 
and  (D)  the  reasonably  anticipated 
manner  and  methods  of  manufacturing, 
processing,  distribution  in  commerce, 
and  disposal  of  a  chemical  substance. 

Once  EPA  promulgates  a  rule 
designating  "sigmficant  new  uses"  for  a 
given  chemical  substance,  section 
5(a)(1)(B)  of  TSCA  requires  persons  to 
submit  a  notice  to  EPA  at  least  90  days 
before  they  manufacture,  import,  or 
process  the  substance  for  that  use.  The 
mechanism  for  reporting  under  this 
requirement  is  established  under  40 
CFR  725.105(c). 

EPA  has  interpreted  the  TSCA  section 
3(2)  definition  of  "chemical  substance" 
as  authorizing  EPA  to  regulate, 
microorganisms  under  TSCA.  See  the 
Federal  Register  of  April  11, 1997  (62 
FR  17910  and  17913)  (FRL-5577-2). 
Microorganisms  that  are  not  intergeneric 
are  implicitiy  included  on  the  TSCA 
Inventory,  which  would  include 
naturally-occurring  microorganisms 
such  as  Bcc  (40  CFR  725.8(b)).  Thus, 
such  microorganisms  are  oidy  subject  to 
TSCA  section  5  notification 
requirements  upon  promulgation  of  a 
SNUR,  pursuant  to  TSCA  section 
5(a)(2). 

C.  Which  General  Provisions  Apply? 

General  provisions  for  SNURs  appear 
imder  subpart  L  of  40  CFR  part  725. 
These  provisions  describe  persons    ' 
subject  to  the  proposed  rule,  ' 

recordkeeping  requirements, 
exemptions  to  reporting  requirements, 
and  applicability  of  the  proposed  rule  to 
uses  occurring  before  the  effective  date 
of  the  final  rule.  Provisions  relating  to 
user  fees  appear  at  40  CFR  part  700. 
Persons  subject  to  this  SNUR  must 
comply  with  the  same  notice 
requirements  and  EPA  regulatory 
procedures  as  submitters  of  Microbial 
Commercial  Activity  Notices  (MCANs) 
under  section  5(a)(1)(A)  of  TSCA.  fa 
particular,  these  requirements  include 
the  mformation  submission 
requirements  of  TSCA  section  5(b)  and 
5(d)(1),  the  conditions  necessary  to 
qualify  for  the  exemptions  imder  TSCA 
section  5(h)(1),  (h)(2).  (h)(3),  and  (h)(5), 
as  codified  in  the  regulations  at  40  CFR 
part  725.  fa  contrast  to  the  provisions  of 
40  CFR  part  721,  under  40  CFR  part  725, 
EPA  has  adopted  a  narrow 
mterpretation  of  the  TSCA  section 
5(h)(3)  exemption  for  small  quantities 
used  in  research.  Under  40  CFR  725.3, 
EPA  has  defined  small  quantities  solely 
for  research  and  development  as 


"quantities  of  a  microorganism 
manufactured,  imported,  or  processed 
or  proposed  to  be  manufactured, 
imported,  or  processed  solely  for 
research  and  development  that  meet  the 
requirements  of  §  725.234."  Any  other 
research  and  development  activity  of  a 
microorganism  subject  to  a  SNUR  must 
comply  with  the  section  5(a)(1)(A) 
notification  requirements  unless  that 
activity  has  been  excluded  from 
coverage  under  the  SNUR.  See,  40  CFR 
725.3,  Subparts  E  and  F  of  40  CFR  part 
725,  and  the  Federal  Register  of  April 
11, 1997  (62  FR  17921-17926). 

Once  EPA  receives  an  MCAN,  EPA 
may  take  regulatory  action  under  TSCA 
section  5(e),  5(f),  6,  or  7  to  control  the 
activities  on  which  it  has  received  the 
MCAN  notice.  If  EPA  does  not  take 
action,  EPA  is  required  under  TSCA 
section  5(g)  to  explafa  m  the  Federal 
Register  its  reasons  for  not  takmg 
action. 

.  Persons  who  mtend  to  export  a 
substance  identffied  fa  a  proposed  or 
final  SNUR  are  subject  to  the  export 
notification  provisions  of  TSCA  section 
12(b).  The  regulations  that  faterpret 
TSCA  section  12(b)  appear  at  40  CFR 
part  707.  Persons  who  intend  to  import 
a  chemical  substance  identified  fa  a 
ffaal  SNUR  are  subject  to  the  TSCA 
section  13  import  certification 
requirements,  which  are  codified  at  19 
CFR  12.118  through  12.127  and  127.28. 
Such  persons  must  certify  that  they  are 
in  compliance  with  SNUR  requirements. 
The  EPA  policy  addressing  the  import 
certification  appears  at  40  CFR  part  707. 

m.  Summary  of  the  Proposed  Rule 

On  July  31 ,  2001 ,  The  Cystic  Fibrosis 
Foundation  submitted  a  petition  under 
section  21  of  TSCA  which  requested 
EPA  to  "establish  regulations 
prohibiting  the  manufacture,  processing, 
distribution  in  commerce,  use,  and 
improper  disposal  of  bacterial  species 
within  the  Burkholderia  cepacia 
complex."  The  Bcc  was  defined  by  the 
petitioner  as  nme  species  facluding  B. 
cepacia,  B.  multivorans,  B.  stabilis,  B. 
vietnamiensis,  B.  ambifaria,  B. 
pyrrocinia,  and  three  as  yet  unnamed 
species  referred  to  as  B.  cepacia 
genomovars  III,  VI,  and  VIII.  The 
petitioner  stated  that  "exposure  of 
fadividuals  with  CF  to  Bcc  frequentiy 
results  in  life-threatening  fafections" 
and  "these  actions  are  necessary  to 
address  the  significant  threat  that  these 
microorganisms  pose  to  individuals 
with  CF  and  other  diseases  that 
compromise  the  immune  system."  On 
November  6,  2001  (66  FR  56105)  (FRL- 
6808-7)  EPA  published  in  the  Federal 
Register  a  notice  denyfag  that  petition. 


EPA  also  stated  in  the  notice  that  it 
intended  to  issue  a  SNUR  for  Bcc. 

It  is  well  established  that  when 
encountered  fa  sufficient  niunbers 
through  an  appropriate  route  of 
exposure  by  a  member  of  a  sensitive         •• 
population,  such  as  a  CF  patient,  Bcc 
has  the  potential  to  cause  a  severe 
fafection,  resultfag  in  significantly 
increased  rates  of  mortality.  There  is 
also  the  possibility  of  increased 
exposure  from  several  potential 
commercial  uses  especially  for 
bioremediation  where  EPA  has 
identified  enviromnental  research  and 
development  of  Bcc  that  has  already 
occurred.  EPA  believes  that  there  is 
currently  no  general  commercial  use  of 
Bcc.  Therefore,  EPA  is  proposing  to 
designate  any  use  of  Bcc  other  than 
research  and  development  in  the 
degradation  of  chemicals  via  injection 
fato  subsurface  groundwater  as  a 
significant  new  use. 

This  proposed  rule,  when  finalized, 
would  require  persons,  who  intend  to 
manufacture,  import,  or  process  Bcc  for 
a  significant  new  use  to  notify  EPA, 
through  submission  of  an  MCAN  or 
TSCA  Experimental  Release  Application 
(TERA),  at  least  90  days  before 
commencing  the  manufacture  or 
importation  of  any  of  these 
microorganisms  for  any  use  other  than 
research  and  development  in  the 
degradation  of  chemicals  via  fajection 
into  subsurface  groundwater.  The 
required  notice  would  provide  EPA 
with  the  opportunity  to  evaluate  the 
intended  use,  and,  if  necessary,  to 
prohibit  or  limit  that  use  before  it 
occurs. 

IV.  Hazard  and  Exposure  of  Bcc 

A.  Defining  Bcc 

B.  cepacia  complex  is  comprised  of 
former  Pseudomonas  species  [P.  cepacia 
and  P.  pyrrocinia),  existing 
Burkholderia  species  newly  allied  with 
Bcc  [B.  vietnamiensis),  newly  named 
Burkholderia  species  split  off  from 
Burkholderia  cepacia  {B.  multivorans, 

B.  stabilis,  and  B.  ambifaria),  and  the 
three  as  yet  unnamed  genomovars 
(genomovars  III,  VI,  and  VIII).  Of  these 
nfae  components,  only  seven  appear 
generally  accepted  as  members  of  the 
Bcc  fa  the  current  literature.  Most 
curic;nt  literature  and  reports  refer  to 
seven  genomovars/species  in  the  Bcc. 
One  of  these  components,  B.  pyrrocinia 
had  not  been  universally  associated 
with  Bcc  until  recently,  but  new 
information  appears  to  move  B. 
pyrrocinia  from  a  unique  species  to  part 
of  a  new  genomovar  of  the  Bcc. 
Additionally,  recent  information 
fadicates  that  a  publication  is  fa . 
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preparation  which  will  establish  a  new 
genomovar  (VUI).  Acceptance  of  these 
two  additional  genomovars  may  be  a 
function  of  the  time  needed  for  common 
usage  by  the  research  commimity  (Ref. 

.1). 

For  purposes  of  this  proposed  rule 

EPA  is  defining  Bcc  as  including  all 

nine  species.  EPA  is  also  proposing  to 

use  the  provisional  name,  Burkholderia 

cepacia  genomovars  HI,  VI,  and  VUI,  for 

the  three  unnamed  genomovars,  in  the 

codified  text  and  to  replace  these  names 

with  species  designations  via  an 

administrative  amendment  when  the 

species  names  are  accepted  by  the 

scientific  community.  If  in  the  future 

the  composition  of  the  Bcc  is  modified 

to  include  new  species  equivalents,  or 

existing  Bcc  members  are  removed  fit)m 

that  group,  EPA  will  consider  whether 

an  additional  rulemaking  is  warranted 

to  revise  the  definition  of  Bcc  in  this 

proposed  rule.  j 

B.  Bcc  Hazard  Assessment 

Although  B.  cepacia  is  not  a  frank 
pathogen  for  humans,  it  is  an  important 
opportunistic  pathogen  for  patients  with 
CF  and  other  diseases  resulting  in 
immune  defects  (Refs.  2  and  3).  CF  is  an 
autosomal  recessive  disorder  resulting 
in  the  dysfunction  of  the  cystic  fibrosis 
transmembrane  regulator  (CFTR),  that 
actively  transports  chloride  ions  across 
the  plasma  membrane  of  mammalian 
cells  (Ref.  3).  This  defect  results  in  high 
salt  concentrations  in  epithelial 
secretions  and  a  production  of  a  thick 
mucus  within  the  airways  of  the  CF 
lung.  The  airway  mucus  impairs  normal 
mucocilliary  clearance  mechanisms, 
thus  promoting  infection  with  a  variety 
of  microbial  pathogens. 

CF  patients  suffer  from  a  variety  of 
health  problems  including  infection, 
intestinal  obstruction,  pancreatic 
insufficiency,  reproductive  problems, 
and  malnutrition  (Ref.  4).  These  result 
in  symptoms  such  as  gastrointestinal 
pain,  diarrhea,  fatigue,  weight  loss,  and 
wheezing.  These  problems  are  the  result 
of  mutations  in  the  CFTR  gene  (Ref.  5). 
There  have  been  more  than  600  different 
mutations  of  this  gene  documented  (Ref. 
6).  Difiierent  mutations  have  resulted  in 
different  phenotypes  of  the  disease. 
Thus,  CF  is  not  an  "all  or  none"  disease, 
and  the  spectrum  of  CF  disease  can  vary 
from  very  Aild  to  very  severe  (Ref.  7). 

Bacterial  colonization  and  associated 
inflammation  are  the  major  causes  of 
morbidity  and  mortality  in  patients  with 
CF  (Ref.  3).  Surprisingly,  the  spectrum 
of  bacteria  that  are  routinely  isolated 
from  CF  sputiun  is  narrow  (Ref.  3). 
Characteristically,  in&nt  CF  patients  are 
infected  with  Staphylococcus  aureus 
and  Haemophilus  influenzae.  In 


adolescent  and  adult  CF  patients,  the 
prevalence  of  pulmonary  infection  with 
Pseudomonas  aeruginosa  (80-90%  in 
most  CF  adults)  exceeds  that  of  all  other 
pathogens.  Other  organisms  isolated 
from  CF  patients  include 
Stenotrophomonas  maltophilia, 
Alcaligenes  xylosoxidans,  Aspergillus 
species,  Ralstonia  pickettii,  and 
Bordetella. 

Although  Pseudomonas  aeruginosa  is 
the  dominant  pathogen  for  the  CF 
patient,  B.  cepacia  has  been  isolated 
with  increasing  frequency  over  the  last 
15  years  (Ref.  3).  According  to  the  Cystic 
Fibrosis  Foundation,  3.5%  of  all  people 
with  CF  receiving  care  at  CF 
Foundation-accredited  Care  Centers  in 
1988  were  infected  with  B.  cepacia.  An 
adult  CF  infection  rate  of  6%  has  been 
reported  (Ref.  6).  The  clinical  outcome 
for  CF  patients  can  vary  considerably. 
Some  patients  have  only  transient 
infection  or  are  chronically  infected 
without  impact.  Infection  in  other 
patients  results  in  a  more  rapid 
deterioration  of  lung  function.  In  about 
20%  of  CF  patients  infected  with  B. 
cepacia,  colonization  results  in  the  so- 
called  "cepacia  syndrome,"  which  is 
characterized  by  fever,  pneimionia,  and 
ultimately  a  fatal  clinical  decline. 

B.  cepacia  causes  pulmonary 
infections  in  CF  patients.  Respiratory 
tract  infections,  in  general,  are  mainly 
caused  by  invasion  of  the  mucus 
membranes  lining  the  respiratory  tract 
(Ref.  8).  Thus,  inhalation  exposiue 
would  be  the  most  relevant  route  of 
exposure  for  B.  cepacia  risk  assessment. 
The  level  of  exposure  needed  t6  cause 
infection  is  not  known  (Ref.  9). 

B.  cepacia  is  a  pathogen  in  other 
immunocompromised  patients  as  well. 
For  example,  patients  with  chronic 
granulomatous  disease  (CGD)  are  at  a 
high  risk  of  invasive  B.  cepacia 
infection  (Ref.  10).  This  can  result  in 
fatal  pneumonia  in  these  patients.  CGD 
is  an  inherited  disorder  of  the  immune 
system  that  leaves  patients  vulnerable  to 
bacterial  and  fungal  infections. 

The  virulence  factors  that  allow  B. 
cepacia  to  cause  disease  are  only 
beginning  to  be  defined  (Ref.  11). 
Several  virulence  factors  have  been 
proposed  for  B.  cepacia  infecting  CF 
patients.  These  include  B.  cepacia 
lipopolysaccharide  catalase,  a 
hemolysin,  lipases,  proteases, 
siderophores,  and  a  so-called  giant  cable 
pilus.  However,  it  is  difficult  to 
determine  if  the  virulence  traits 
identified  actually  contribute  to 
pathogenicity  in  CF  patients.  -This  is 
partly  due  to  animal  models  that  do  not 
reproduce  the  human  CF  phenotype 
with  high  fidelity. 


Ascertaining  the  virulence  factors 
important  for  B.  cepacia  infection 
would  help  in  determining  the  relative 
pathogenicity  of  each  distinct  B.  cepacia 
genomovar.  Formerly  a  member  of  the 
genus  Pseudomonas,  B.  cepacia  is  now 
known  to  be  a  complex  of  bacteria  [B. 
cepacia  complex)  consisting  of  nine 
distinct  species  or  genomovars  (Ref.  3). 
Currently,  it  is  not  known  if  all 
genomovars  of  the  B.  cepacia  complex 
are  hiunan  pathogens.  Based  on 
analyses  of  isolates  associated  with 
hiunan  disease,  genomovar  III  appears 
to  be  the  most  pathogenic  for  CF 
patients  (Ref.  11).  Some  of  the  other 
genomovars  are  only  rarely  encoimtered 
in  a  clinical  setting,  and  their  ability  to 
cause  disease  in  CF  patients  is 
unknown.  Thus  far,  however,  no  B. 
cepacia  strains  can  currently  be 
determined  to  be  free  from  the  potential 
to  cause  disease  in  CF  patients  (Ref.  12). 

Ascertaining  the  virulence  factors 
important  for  B.  cepacia  infection 
would  also  help  in  determining  the 
source  of  all  the  infections  that  cause 
disease  in  CF  patients.  For  example, 
epidemic  transmission  of  B.  cepacia  is 
most  commonly  seen  with  genomovar 
in  (Ref.  11).  However,  CF  patients  can 
also  be  infected  by  non-epidemic  strains 
of  B.  cepacia  (Refs.  2, 4.  and  11).  The 
source  of  all  the  infections  that  cause 
disease  in  CF  patients  is  imknown. 
Potential  infection  sources  could 
include:  a)  hiunans,  b)  hospital/ 
treatment  centers  (nosocomial),  c)  food, 
or  d)  the  environment  (soil,  water, 
plants).  Thus  far,  only  patient  to  patient 
transmission  has  been  demonstrated  to 
be  an  infection  soiuce  (Ref.  13). 
Importandy,  environmental  isolates  of 

B.  cepacia  caimot  thus  far  be 
distinguished  from  hiunan  pathogenic 
strains  (Ref.  11). 

The  therapy  for  B.  cepacia  remains  a 
challenge  (Ref.  11).  B.  cepacia  is  highly 
resistant  to  antibiotic  drugs,  and  there  is 
poor  penetration  of  antibiotics  into 
respiratory  secretions.  There  have  been 
reports  of  bacterial  isolates  for  which  no 
single  anti-bacterial  agent  is  effiective  in 
vitro.  According  to  one  author  (Ref.  14), 
the  most  effiective  reagents  appear  to  be 
caibapenems,  extended-spectrum  fi- 
lactam  drugs,  and  trimethoprim- 
sulfamethoxazole. 

C.  Potential  Uses  of  Bcc 

Studies  suggest  that  Bcc 
microorganisms  may  be  useful  in  a 
variety  of  TSCA  applications,  including 
bioremediation  (degradation  of  toxic 
chemicals,  as  well  as  degradation  of 
grease  in  drains),  turf  management,  and 
specialty  chemicals  production.  In  order 
to  gauge  the  scope  of  commercial  use  of 
Bcc,  EPA  conducted  a  survey  of  over 
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100  firms,  associations,  and  researchers. 
In  sum,  EPA  was  able  to  discover  no 
evidence  that  Bcc  is  contained  in  a 
commercial  product  currently  available 
for  use  in  the  U.S.  The  only  potential 
TSCA  uses  of  Bcc  for  which  information 
is  available  are  field  studies  of  Bcc  in 
the  biodegradation  of  chlorinated 
solvents  in  groundwater.  Specifically, 
one  company  has  injected  a  strain  of 
Bcc  into  aquifers  in  New  Jersey  to 
demonstrate  its  ability  to  degrade 
trichloroethylene,  and  a  consulting  firm 
carried  out  a  pilot  study  in  Wichita, 
Kansas  to  verify  the  effectiveness  and 
overall  feasibility  of  injecting 
Burkholderia  cepacia  PRI301  into 
groundwater  to  degrade  chlorinated 
aliphatic  hydrocarbons.  The  conclusion 
to  the  pilot  study  report  suggests  that 
the  use  of  Burkholderia  cepacia  PRI301 
was  quite  successful  and  should  reduce 
clean-up  time  and  costs  at  many  other 
sites.  However,  none  of  these  strains  is 
ciurently  available  for  general 
commercial  use. 

No  companies  indicated  that  Bcc  was 
ciurently  used  for  the  degradation  of 
grease  (typically  in  drain  cleaners)  or  for 
turf  management  (typically  in  thatch 
reduction),  although  researchers  and 
firms  cautioned  that  even  the  companies 
that  prodiice  such  products  may  be 
imaware  of  the  presence  of  Bcc. 

One  respondent  indicated  that  lipases 
harvested  from  Bcc  are  used  in  the 
production  of  specialty  chemicals.  One 
company  web  site  lists  seven  lipases 
derived  from  Bcc  species  available  for 
sale  under  their  brand  names.  However, 
when  this  company  was  contacted,  it 
indicated  that  it  imports  the  lipases 
from  an  overseas  firm  and  does  not 
work  with  Bcc  microorganisms.  No 
more  information  was  available. 
.  Many  respondents  indicated  a 
knowledge  of  Bcc  and  its  possible 
applications,  but  very  few  hs^d  any 
knowledge  that  it  was  actually  being 
used.  Some  contacts  indicated  that  Bee's 
potential  for  opportunistic 
pathogenicity  had  led  them  to  disregard 
it  for  use  in  dieir  products.  Thus,  the 
information  available  to  EPA  indicates 
that  the  only  existing  TSCA  use  of  Bcc 
in  the  U.S.  are  the  demonstration 
studies  of  its  effectiveness  in  degrading 
chlorinated  solvents  in  groimdwater. 
EPA  considers  these  studies  to  fall 
under  the  description  of  research  and 
development  (Ref.  15). 

D.  Exposures 

Bcc  is  a  naturally  occurring 
microorganism  which  is  found  in  a  wide 
range  of  habitats  but  especially  in  high 
populations  in  the  soil.  While  Bcc  is  not 
known  to  be  in  general  commercial  use 
at  this  time,  the  potential  uses  identified 


could  give  rise  to  exposures  in  diffisrent 
ways.  To  produce  microorganisms  on  a 
conunercial  scale,  they  first  are  cultured 
in  large  commercial  fermentation 
facilities  to  obtain  adequate  amounts  for 
a  potential  use.  If  used  for  specialty 
chemical  manufacture  the 
microorganisms  are  cultured  first  then 
killed  after  harvesting  the  chemical 
substance  to  be  manufactured.  EPA  has 
identified  potential  dermal  and 
inhalation  exposiues  as  well  as 
environmental  release  from  manufacture 
of  microorganisms.  These  exposures 
could  occur  for  any  potential  use  of 
microorganisms.  Sources  of  potential 
environmental  release  include  exhaust 
gas  from  the  fermentor  and  wastes  from 
cleanup  of  equipment.  Potential 
exposures  result  from  laboratory' 
propogation  of  cells,  sampling, 
equipment  cleaning/maintenance,  and 
ftt)m  cell  recovery.  Estimates  of 
potential  inhalation  exposure  were 
derived  from  area  monitoring  data  in 
fermentation  facilities.  Estimates  of 
potential  dermal  exposure  were  derived 
from  laboratory  experiments  involving 
liquids  which  measiued  the  retention 
on  the  hands  for  various  types  of 
exposures. 

In  addition  to  exposiue  from 
fermentation,' there  is  also  potential  for 
dermal  and  inhalation  exposures  as  well 
as  environmental  release  from  uses  in 
bioremediation,  turf  builders,  and  drain 
cleaners.  The  primary  source  of 
potential  release  and  dermal  exposure  is 
from  the  intended  injection  or 
application  of  the  material.  Application 
of  turf  builders  would  be  spray 
applications  resulting  in  increased 
inhalation  exposures.  Other  release 
sources  include  air  releases  from  off- 
gassing  of  aerated  shipping  containers 
and  residue  left  in  the  shipping 
containers.  Exposiue  to  bioaerosols  may 
occur  from  the  aerated  shipping 
containers.  Although  there  is  no 
evidence  that  Bcc  specifically  is  used  in 
the  turf  building  or  drain  cleaning 
applications,  there  are  commercially 
available  products  that  contain 
microbials.  (Ref.  16) 

V.  Objectives  and  Rationale  of  the 
Proposed  Rule 

In  determining  what  would  constitute 
a  significant  new  use  for  the 
microorganisms  that  are  the  subject  of 
this  proposed  SNUR,  EPA  considered 
relevant  information  on  the  toxicity  of 
the  microorganisms,  likely  exposures 
associated  with  potential  uses, 
information  provided  by  industry 
sources,  and  the  relevant  factors  listed 
in  TSCA  section  5(a)(2)  and  Unit  Il.B.  of 
this  document.  Based  on  these 
considerations,  EPA  has  determined 


that  all  uses  other  than  research  and 
development  in  the  degradation  of 
chemicals  via  injection  into  subsurface 
groimdwater,  are  significant  new  uses. 
EPA's  considerations  under  each  of 
the  relevant  factors  are  discussed  below: 

1.  Projected  volume  of  manufacturing 
and  processing  of  a  chemical  substance. 
Microorganisms  may  reproduce  and 
increase  beyond  the  number  initially 
introduced  and  may  spread  beyond  the 
site  of  manufacture  or  use.  Thus,  what 
begins  as  a  small  localized  population  of 
microorganisms  may  become  a  large 
widespread  population  which  could 
contribute  to  increased  exposure 
potential  for  Bcc  beyond  that  which 
occurs  naturally.  These  facts  complicate 
the  Agency's  ability  to  project  the 
potential  volume  and  processing  of  Bcc. 

2.  Extent  to  which  a  use  changes  the 
type,  form,  magnitude,  and  duration  of 
exposure  to  human  beings  or  the 
environment  to  a  chemical  substance. 
EPA  has  not  currently  identified  any 
general  commercial  use  of  Bcc.  EPA  has 
identified  field  studies  of  Bcc  in  the 
biodegradation  of  chlorinated  solvents 
in  groundwater.  All  other  research  and 
development  activities,  other  than  such 
field  studies  involving  injection  into 
groundwater,  that  do  not  meet  the 
definition  of  small  quantities  for 
research  and  development  would 
require  reporting  under  40  CFR 
725.105(c)  if  included  in  a  final  SNUR. 
EPA  is  specifically  soliciting  comments 
on  whether  all  other  research  and 
development  activities  should  be 
captured  under  the  SNUR  or  whether 
the  SNUR  should  be  limited  to  general 
commercial  use  of  Bcc. 

EPA  expects  only  limited  exposures 
from  the  identified  field  studies  of  Bcc 
as  only  technically  qualified  individuals 
are  growing  and  injecting  Bcc  directly 
into  groundwater.  The  potential  uses 
identified  in  Unit  IV.C.  of  this 
document,  which  include 
bioremediation  (degradation  of  toxic 
chemicals,  as  well  as  degradation  of 
grease  in  drains),  turf  management,  and 
specialty  chemicals  production,  could 
significantly  increase  dermal  and 
inhalation  exposures  of  Bcc  to  humans. 
In  some  cases  these  exposures  coidd  be 
higher  than  typically  found  in  nature 
and  more  likely  to  be  encountered  by  a 
member  of  a  sensitive  population.  These 
exposures  would  significanUy  increase 
the  type,  form,  magnitude,  and  duration 
.  of  exposures  to  human  beings  from 
known  uses  of  Bcc. 

EPA  wants  to  achieve  the  following 
objectives  with  regard  to  the  significant 
new  uses  that  are  designated  in  this 
proposed  rule.  EPA  wants  to  ensure 
that: 
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1.  EPA  will  receive  notice  of  any 
company's  intent  to  maniifactiire, 
imjport,  or  process  Bcc  for  a  significant 
new  use  before  that  activity  b^ins. 

2.  EPA  will  have  an  opportimity  to 
taview  and  evaluate  data  submitted  in 
an  MCAN  before  the  notice  submitter 
begins  manufacturing,  importing,  or 
processing  Bcc  for  a  significant  new  use. 

3.  EPA  would  be  able  to  regulate 
prospective  manufacturers,  importers, 
or  processors  of  Bcc  before  a  significant 
new  use  occurs,  provided  such 
regulation  is  warranted  pumiant  to 
TSCA  section  5(e)  or  section  (f). 

VI.  Aheniatives 

Before  proposing  this  SNUR,  EPA 
considered  the  following  alternative 
regulatory  actions  for  Bcc.  In  addition, 
EPA  determined  that  Bcc  is  currently 
not  subject  to  Federal  notification 
requirements. 

1.  Promulgate  a  TSCA  section  8(a) 
reporting  rule  for  Bcc.  Under  a  TSCA 
section  8(a)  rule,  EPA  could  require  any 
person  to  report  information  to  the 
Agency  when  they  intend  to 
manu&cture  or  import  Bcc-  However, 
the  use  of  TSCA  section  8(a)  rather  than 
the  SNUR  authority,  would  not  provide 
the  opportimity  for  EPA  to  review 
himian  and  environmental  hazards  and 
exposures  associated  with  the  new  uses 
of  these  substances  and,  if  necessary,  to 
take  immediate  regulatory  action  under 
TSCA  section  5(e)  or  section  5(f)  to 
prohibit  or  limit  the  activity  before  it 
begins.  In  addition,  EPA  may  not 
receive  important  information  from 
small  businesses,  because  those  firms 
generally  are  exempt  from  TSCA  section 
8(a)  reporting  requirements.  In  view  of 
Q>A's  concerns  ^ut  Bcc  and  its 
interest  in  having  the  opportunity  to 
review  these  sulMtances  and  regulate 
them  as  appropriate,  pending  the 
development  of  exposure  and/or  hazard 
information  should  a  significant  new 
use  be  initiated,  the  Agency  believes 
that  a  TSCA  section  8(a)  ruJe  for  Bcc 
would  not  meet  all  of  EPA's  regulatory 
objectives. 

2.  Regulate  Bcc  under  TSCA  section  6. 
EPA  must  regulate  under  TSCA  section 
6  if  there  is  a  reasonable  basis  to 
conclude  that  the  manufacture,  import, 
processing,  distribution  in  commerce, 
use,  or  disposal  of  a  chemical  substance 
or  mixture  "presents  or  will  present"  an 
unreasonable  risk  of  injury  to  human 
health  or  the  environment  Based  on 
EPA's  finHingR  that  there  is  currently  no 
general  commercial  use  of  Bcc,  EPA 
concluded  that  risk  management  action 
xmdet  TSCA  section  6  is  not  necessary 
at  this  time.  This  proposed  SNUR  would 
allow  the  Agency  to  address  the 
potential  risks  associated  with  any 


intended  significant  new  use  of  Bcc.  If 
EPA  is  notified  of  any  additional 
existing  commercial  uses,  EPA  may 
reconsider  the  decision  and  pursue 
additional  regulatory  action  as 
appropriate. 

Vn.  Test  Data  and  Other  Information 


EPA  recognizes  that  section  5  of 
TSCA  does  not  require  the  development 
of  any  particular  test  data  before 
submission  of  a  MCAN  or  TERA. 
Persons  are  required  only  to  submit  test 
data  in  their  possession  or  control  and 
to  describe  any  other  data  known  to  or 
reasonably  ascertainable  by  them  (15 
U.S.C.  2604(d);  40  CFR  725.160). 

However,  in  view  of  the  potential 
health  risks  posed  by  the  significant 
new  uses  of  Bcc,  EPA  requests  that 
potential  MCAN  or  TERA  submitters 
include  data  that  would  permit  a 
reasoned  evaluation  of  risks  posed  by 
Bcc  when  used  for  an  intended 
significant  new  use.  EPA  also  requests 
that  potential  MCAN  or  TERA 
submitters  include  data  that 
demonstrate  that  the  bacteria  which 
woidd  be  the  subject  of  the  MCAN  or 
TERA  are  in  fact  in  the  Bcc.  EPA 
encourages  persons  to  consult  with  the 
Agency  before  submitting  an  MCAN  or 
TERA  for  Bcc.  As  part  of  this  optional 
pre-notice  consultation,  EPA  will 
discuss  specific  data  it  believes  are 
necessary  to  evaluate  a  significant  new 
use  of  Bcc.  EPA  urges  MCAN  or  TERA 
submitters  to  provide  detailed 
information  on  human  and 
environmental  exposures  that  would 
result  or  could  reasonably  be 
anticipated  to  result  from  the  significant 
new  uses  of  Bcc.  In  addition,  EPA 
encourages  persons  to  submit 
information  on  risks  posed  by  Bcc 
compared  to  risks  posed  by  possible 
substitutes.  An  MCAN  or  TERA 
submitted  without  sufficient  data  to 
reasonably  evaluate  risks  posed  by  a 
significant  new  use  of  Bcc  may  increase 
the  likelihood  that  EPA  will  take  action 
under  TSCA  section  5(e). 

Vm.  Applicability  of  Proposed  Rule  to 
Uses  Occnrring  Before  EfEective  Date  of 
the  Final  Rule 

EPA  believes  that  the  intent  of  section 
5(a)(1)(B)  of  TSCA  is  best  served  by 
designating  a  use  as  a  significant  new 
use  as  of  the  proposal  date  of  the  SNUR, 
rather  than  as  of  the  effective  date  of  the 
final  rule.  If  uses  begun  after  publication 
of  the  proposed  SNUR  were  considered 
to  be  ongoing,  rather  than  new,  it  would 
be  difficult  for  EPA  to  establish 
notification  requirements,  because  any 
person  could  defeat  the  SNUR  by 
initiating  the  proposed  significant  new 
use  before  the  proposed  rule  became 


final,  and  then  argue  that  the  use  was 
ongoing. 

Persons  who  begin  commercial 
manufactiue,  import,  or  processing  of 
Bcc,  for  the  significant  new  use  in  this 
proposed  SNUR,  after  the  proposal  has 
been  published  must  stop  that  activity 
before  the  effective  date  of  the  final  rule. 
To  resume  commercial  manufacture, 
import  or  processing  of  Bcc,  those 
persons  will  have  to  meet  all  applicable 
MCAN  or  TERA  reqiiirements  and  wait 
until  the  notice  review  period, 
including  all  extensions,  expires  before 
engaging  in  any  commercial 
manufactiire,  import,  or  processing  of 
Bcc  for  a  significant  new  use.  H, 
however,  persons  who  begin 
commercial  manufacture  or  import  of 
Bcc  for  a  significant  new  use  between 
the  proposal  and  the  effective  date  of 
the  final  SNUR  meet  the  conditions  of 
advance  compliance  as  codified  at  40 
CFR  725.912,  those  persons  would  be 
considered  to  have  met  the 
requirements  of  the  final  SNUR  for 
those  activities. 


DC.  Economic  Considerations 

EPA  has  evaluated  the  potential  costs 
of  establishing  a  SNUR  for  potential 
manufacturers,  importers,  and 
processors  of  Bcc.  These  potential  costs 
are  related  to  the  submission  of  MCANs, 
TERAs.  and  the  export  notification 
requirements  of  TSCA  section  12(b). 
EPA  notes  that,  the  costs  of  submission 
of  MCANs  or  TERAs  will  not  be 
incvured  by  any  company  imless  that 
company  decides  to  pursue  a  significant 
new  use  as  defined  in  this  proposed 
SNUR. 

A.  MCANs  and  TERAs 

Because  of  imcertainties  related  to 
predicting  the  number  of  MCANs  or 
TERAs  that  will  be  submitted  as  a  result 
of  this  proposed  SNUR,  EPA  is  unable 
to  calculate  the  total  annual  cost  of 
compliance  with  the  final  rule. 
However,  EPA  estimates  that  the  cost  for 
preparation  and  submission  of  an  ' 
MCAN  ranges  from  approximately 
$7,582  to  $42,736,  which  includes  the 
$2,500  user  fee  required  by  the  Agency. 
EPA  notes  that  small  businesses  with 
annual  sales  of  less  than  $40  million  are 
subject  to  a  reduced  user  fee  of  $100. 
The  cost  of  a  TERA  is  estimated  to  range 
from  $6,905  to  $73,562  (Ref.  17). 

Based  on  past  experience  with  SNURs 
and  the  low  numbw  of  Significant  New 
Use  Notices  (SNUNs)  which  are 
submitted  on  an  annual  basis,  EPA 
believes  that  there  woidd  be  few.  if  any, 
MCANs  or  TERAs  submitted  as  a  result 
of  this  SNUR.  Furthermore,  no  company 
is  required  to  submit  an  MCAN  at  TERA 
for  Etcc  imless  the  company  decides  to 
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begin  manufacture  or  importation  of 
Bcc.  As  a  result,  EPA  expects  that 
companies  would  be  able  to  determine 
if  the  burden  of  submitting  an  MCAN  or 
TERA  would  be  likely  to  create 
significant  adverse  economic  impacts 
for  the  company  prior  to  incurring 
MCAN/TERA-related  costs. 

B.  Export  Notification 

As  noted  in  Unit  n.C.  of  this 
document,  persons  who  intend  to  export 
a  microorganism  identified  in  a 
proposed  or  final  SNUR  are  subject  to 
the  export  notification  provisions  of 
TSCA  section  12(b)  (15  U.S.C.  2611(b)). 
These  provisions  require  that  a 
company  notify  EPA  of  the  first 
shipment  to  a  particular  country  of  an 
affected  microorganism.  The  estimated 
cost  of  the  TSCA  section  12(b)(1)  export 
notification,  which  would  be  required 
for  the  first  export  to  a  particular 
country  of  a  microorganism  subject  to 
this  proposed  rule,  is  estimated  to  be 
$158.35  for  the  first  time  that  an 
exporter  must  comply  with  TSCA 
section  12(b)(1)  export  notificatiori 
requirements,  and  $14.43  for  each 
subsequent  export  notification 
submitted  by  that  exporter  (Ref.  17). 

EPA  is  unable  to  estimate  the  total 
number  of  TSCA  section  12(b) 
notifications  that  will  be  received  as  a 
result  of  this  proposed  SNUR,  or  the 
total  number  of  companies  that  will  file 
these  notices.  However,  EPA  expects 
that  the  total  cost  of  complying  with  the 
export  notification  provisions  of  TSCA 
section  12(b)  will  be  limited  based  on 
historical  experience  with  TSCA  section 
12(b)  notifications  and  the  fact  that  no 
companies  have  currently  been 
identified  that  currenUy  market  Bcc 
commercially.  If  companies  were  to 
manufacture  the  microorganisms 
covered  by  this  proposed  SNUR  for 
export  only,  these  companies  would 
incur  costs  associated  with  export 
notification  even  if  these  companies 
decided  to  forgo  any  domestic 
significant  new  use.  EPA  is  not  aware  of 
any  companies  in  this  situation,  and 
expects  that  any  potential  impact  would 
be  limited  to  the  small  burden  of  export 
notification. 
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XI.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  dnd 
Review  (58  FR  51735,  October  4, 1993), 
the  Office  of  Management  and  Budget 
(OMB)  has  determined  that  proposed  or 
final  SNURs  are  not  a  "significant 
regulatory  action"  subject  to  review  by 
OMB,  because  they  do  not  meet  the 
criteria  in  section  3(f)  of  the  Executive 
Order. 

Based  on  EPA's  experience  with 
proposing  and  finalizing  SNURs,  State, 
local,  and  tribal  governments  have  not 
been  impacted  by  these  rulemakings, 
and  EPA  does  not  have  any  reasons  to 
believe  that  any  State,  local,  or  tribal 
government  will  be  impacted  by  this 
rulemaking.  As  such,  EPA  has 
determined  that  this  regulatory  action 
does  not  impose  any  enforceable  duty, 
contain  any  unfunded  mandate,  or 
otherwise  have  any  effect  on  small 
governments  subject  to  the  requirements 
of  sections  202,  203,  204,  or  205  of  the 


Unfunded  Mandates  Reform  Act  of  1995 
(UMRA)  (Pub.  L.  104-4). 

This  proposed  rule  does  not  have 
tribal  implications  because  it  is  not 
expected  to  have  substantial  direct 
effects  on  Indian  Tribes.  This  does  not 
significantly  or  uniquely  affect  the 
communities  of  Indian  tribal 
governments,  nor  does  it  involve  or 
impose  any  requirements  that  affect 
Indian  Tribes.  Accordingly,  the 
requirements  of  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249.  November  6,  2000),  which  took 
effect  on  January  6,  2001  do  not  apply 
to  this  proposed  rule.  Nor  will  this 
action  have  a  substantial  direct  effect  on 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10. 
1999). 

In  issuing  this  proposed  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct,  as 
required  by  section  3  of  Executive  Order 
12988,  entitled  Civi7  Justice  Reform  (61 
FR  4729,  February  7,  1996). 

EPA  has  complied  with  Executive 
Order  12630,  entitled  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15, 1988),  by 
examining  the  takings  implications  of 
this  proposed  rule  in  accordance  with 
the  "Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  Executive 
Order. 

This  action  does  not  entail  special 
considerations  of  environmental  justice 
related  issues  as  delineated  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629. 
February  16, 1994). 

This  action  is  not  subject  to  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23, 1997),  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  this  action  does  not  address 
environmental  health  or  safety  risks 
disproportionately  affecting  children. 

In  aadition,  since  this  action  does  not 
involve  any  technical  standards,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Pub.  L.  104-113,  section 
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12(d)  (15  U.S.C.  272  note),  does  not 
apply  to  this  action. 

Piursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that  promulgation  of  this 
proposed  SNUR  will  not  have  a 
significant  adverse  economic  impact  on 
a  substantial  number  of  small  entities. 
The  rationale  supporting  this 
conclusion  is  as  follows.  A  SNUR 
applies  to  any  person  (including  small 
or  large  entities)  who  intends  to  engage 
in  any  activity  described  in  the  rule  as 
a  "significant  new  use."  By  definition  of 
the  word  "new,"  and  based  on  all 
information  currently  available  to  EPA, 
it  appears  that  no  small  or  large  entities 
presently  engage  in  such  activity.  Since 
a  SNUR  only  requires  that  any  person 
who  intends  to  engage  in  such  activity 
in  the  future  must  first  notify  EPA  by 
submitting  an  MCAN,  no  economic 
impact  will  even  occur  until  someone 
decides  to  engage  in  those  activities. 
Although  some  small  entities  may 
decide  to  conduct  such  activities  in  the 
futiue,  EPA  cannot  presently  determine 
how  many,  if  any,  there  may  be. 
However,  EPA's  experience  to  date  is 
that,  in  response  to  the  promulgation  of 
over  900  SNURs.  the  Agency  has 
received  fewer  than  25  SNUNs.  Of  those 
SNUNs  submitted,  none  appear  to  be 
from  small  entities  in  response  to  any 
SNUR.  In  addition,  the  estimated 
reporting  cost  for  submission  of  an 
MCAN  or  TERA  (see  Unit  IX.A.  of  this 
document)  are  minimal  regardless  of  the 
size  of  the  firm.  Therefore,  EPA  believes 
that  the  potential  economic  impact  of 
complying  with  this  proposed  SNUR  are 
not  expected  to  be  significant  or 
adversely  impact  a  substantial  niunber 
of  small  entities.  This  rationale  has  been 
provided  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration. 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  imless  it  has  been  approved  by 
OMB  and  displays  a  currenUy  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regidations,  after 
initial  display  in  the  preamble  of  the 
final  rule  and  in  addition  to  its  display 
on  any  related  collection  instrument,  are 
listed  in  40  CFR  part  9. 

The  information  collection 
requirements  related  to  this  action  have 
already  been  approved  by  OMB 
pursuant  to  the  PRA  imder  OMB  control 
number  2070-0012  (EPA  ICR  No. 
1188.06).  This  action  does  not  impose 
any  burden  requiring  additional  OMB 


approval.  If  an  entity  were  to  submit  an 
MCAN  or  TERA  to  the  Agency,  the 
annual  burden  is  estimated  to  average 
between  98.96  and  118.92  hours  per 
response  at  an  estimated  reporting  cost 
between  $5,957  and  $7,192  per  MCAN; 
This  burden  estimate  includes  the  time 
needed  to  review  instructions,  search 
existing  data  sources,  gather  and 
maintain  the  data  needed,  and 
complete,  review  and  submit  the 
required  MCAN  or  TERA.  This  burden 
estimate  does  not  include  the  $2,500 
user  fee  submission  of  an  MCAN  ($100 
for  businesses  with  less  than  $40 
million  in  annual  sales). 

Send  any  comments  about  the 
accuracy  of  the  burden  estimate,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  to  the  Director,  OP 
Regulatory  Information  Division  (2137), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW..  Washington. 
DC  20460.  Please  remember  to  include 
the  OMB  control  nimiber  in  any 
correspondence,  but  do  not  submit  any 
completed  forms  to  this  address. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

List  of  Subjects  in  40  CFR  Part  725 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  21,  2001. 
William  H.  Sanders,  m 

Office  Director,  Office  of  Pollution  Prevention 
and  Toxics. 

Therefore,  it  is  proposed  that  40  CFR 
part  725  be  amended  as  follows: 

PART  72S-{AMENDED] 

1.  The  authority  citation  for  part  725 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604.  2607,  2613,  and 
2625. 

2.  By  adding  new  §  725.1075  to 
subpart  M  to  read  as  follows: 

§725.1075    Burkhoktoria  capacia  comptex. 

(a)  Microorganism  and  significant  new 
uses  subject  to  reporting.{l)  The 
microorganisms  identified  as  the 
Burkholderia  cepacia  complex  defined 
as  containing  the  following  nine 
species,  Burkholderia  cepacia, 
Burkholderia  multivorans.  Burkholderia 
stabilis,  Burkholderia  vietnamiensis, 
Burkholderia  ambif aria,  Burkholderia 


pyrrocinia,  and  Burkholderia  cepacia 
genomovars  III.  VI,  and  vni  are  subject 
to  reporting  under  this  section  for  the 
significant  new  uses  described  in 
paragraph  (a)(2)  of  this  section. 

(2)  The  significant  new  use  is  any  use 
other  than  research  and  development  in 
the  degradation  of  chemicals  via 
injection  into  subsurface  groundwater. 

(b)  [Reserved] 

[FR  Doc.  02-513  Filed  1-8-02;  8:45  am] 
BHJJN6  CODE  6S60-Sfr-S 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmoapheric 
Adninlatration 

50CFRPart660 


p.D.  123101B] 

Pacific  Flahary  Management  Council; 
Public  Meetbiga  and  Hearinga 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  availability  of  reports; 

public  meetings  and  hearings. 

summary:  The  Pacific  Fishery 
Management  Council  (Council)  has 
begun  its  annual  preseason  management 
process  for  the  2002  ocean  salmon 
fisheries.  This  document  aimounces  the 
availability  of  Council  docimients  as 
well  as  the  dates  and  locations  of 
Council  meetings  and  public  hearings 
comprising  the  Council's  complete 
schedule  of  events  for  determining  the 
aimual  proposed  and  final 
modifications  to  ocean  salmon  fishery 
management  measures.  The  agendas  for 
the  March  and  April  Council  meetings 
will  be  published  in  subsequent  Federal 
Register  documents  prior  to  the  actual 
meetings. 

DATES:  Written  conmients  on  the  salmon 
management  options  must  be  received 
by  April  2,  2002,  at  4:30  p.m.  Pacific 
Time. 

addresses:  Documents  will  be  available 
from  and  written  comments  should  be 
sent  to  Dr.  Hans  Radtke.  Chairman, 
Pacific  Fishery  Management  Council, 
7700  NE  Ambassador  Place,  Suite  200, 
Portland,  Oregon  97220,  facsimile  503- 
326-6831.  For  specific  meeting  and 
hearing  locations,  see  SUPPLEMENTARY 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Chuck  Tracy,  telephone  503-326-6352. 
SUPPLEIffiNTARY  INFORMATION: 
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Schedule  For  Docummt  Completion 
and  Availability 

March  5.  2002:  "Review  of  2001 
Ocean  Salmon  Fisheries"  and 
"Preseason  Report  I-Stock  Abundance 
Analysis  for  2002  Ocean  Salmon 
Fisheries"  will  be  available  to  the  public 
from  the  Council  office. 

March  26.  2002:  "Preseason  Report  11" 
and  public  hearing  schedule  will  be 
mailed  to  the  public.  The  report  will 
*  include  a  description  of  the  adopted 
salmon  management  options  and  a 
siunmary  of  their  biological  and 
economic  impacts. 

April  24.  2002:  Newsletter  describing 
adopted  ocean  salmon  fishing 
management  measures  will  be  mailed  to 
the  public. 

May  1.  2002:  Federal  regulations  will 
be  implemented  and  "Preseason  Report 
III-  Analysis  of  Council-Adopted  Ocean 
Salmon  Management  Measures  for  2002 
Ocean  Salmon  Fisheries"  will  be 
available  from  the  Council  office. 

Meetings  and  Hearings 

January  22-25.  2002:  The  Salmon 
Technical  Team  (STT)  will  meet  at  the 
Coimcil  office  in  a  public  work  session 
to  draft  "Review  of  2001  Ocean  Salmon 
Fisheries"  and  to  consider  any  other 
estimation  or  methodology  issues 
pertinent  to  the  2002  ocean  salmon 
fisheries. 

February  19-22,  2002:  STT  v»rill  meet 
at  the  Council  office  in  a  public  work 


session  to  draft  "Preseason  Report  I- 
Stock  Abundance  Analysis  for  2002 
Ocean  Salmon  Fisheries"  and  to 
consider  any  other  estimation  or 
methodology  issues  pertinent  to  the 
2002  ocean  salmon  fisheries. 

March  11-15,  2002:  Council  and 
advisory  entities  will  meet  at  the  Red 
Lion  Hotel  Sacramento,  Sacramento,  CA 
to  adopt  the  2002  salmon  management 
options  for  public  review. 

April  1-3,  2002:  Public  hearings  will 
be  held  to  receive  comments  on  the 
proposed  ocean  salmon  fishery 
management  options  adopted  by  the 
Council.  All  public  hearings  begin  at  7 
p.m.  on  the  dates  and  at  the  locations 
specified  here. 

April  1,  2002:  Chateau  Westport, 
Beach  Room,  710  W  Hancock,  Westport, 
WA  98595,  telephone  360-268-9101. 

April  1,  2002:  Red  Lion  Hotel,  South 
Umpqua  Room,  1313  N  Bayshore  Drive, 
Coos  Bay,  OR  97420,  telephone  541- 
267-4141. 

April  2,  2002:  Red  Lion  Hotel  Eureka, 
Evergreen  Room,  1929  Fourth  Street, 
Eureka,  CA  95501,  telephone  707-445- 
0844. 

April  8-12,  2002:  Coimcil  and 
advisory  entities  meet  at  the  DoubleTree 
Hotel  -  Columbia  River,  1401  North 
Hayden  Island  Drive,  Portland,  OR 
97217,  to  adopt  2001  management 
measures  for  implementation  by  NMFS. 

April  9,  2002:  Testimony  on  the 
management  options  is  taken  during  the 
Council  meeting  at  the  DoubleTree 


Hotel  -  Columbia  River,  Riverview 
Ballroom,  1401  North  Hayden  Island 
Drive,  Portiand,  OR  97217,  telephone 
503-283-2111. 

Although  nonemergency  issues  not 
contained  in  the  STT  meeting  agendas 
may  come  before  the  STT  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  STT  action  during 
these  meetings.  STT  action  will  be 
restricted  to  those  issues  specifically 
listed  in  this  document  and  to  any 
issues  arising  after  publication  of  this 
notice  requiring  emergency  action  under 
section  305  (c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  STT's  intent  to  take  final 
action  to  address  the  emergency. 

Special  Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  503-326-6352  (voice),  or  503-326- 
6831  (fax)  at  least  5  days  prior  to  the 
meeting  date. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  January  3.  2002.. 
Bruce  C.  Morehead, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-551  Filed  1-8-^2;  8:45  am] 
BtUJNG  CODE  3S10-22-S 


i7<»lBral  KMristpr/Vnl    fi7    Nn.  fi/ Wednesday.  Tanuarv  9.  2002 /Notices 


1189 


1188 


Notices 


Federal  Register 

Vol.  67,  No.  6 

Wednesday,  January  9,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  ttiat  are  applicat)le  to  the 
puMc.  Notices  of  hearings  and  Investigations, 
conmiittee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  fcinctiorts  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Offlca  Of  tlw  Sacrolary 

NoIlM  of  Appointment  of  Members  to 
the  National  Agricultural  Research, 
Exieneion,  Education,  and  Economics 
Advisory  Boerd 

agency:  Research.  Education,  and 
Economics.  USDA.  j 

action:  Appointment  of  Members. 

SUMHARY:  In  accordance  with  the 
Federal  Advisory  Ck>mmittee  Act.  Pub. 
L.  92-463.  as  amended,  the  United 
States  Deparbnent  of  Agricnlture 
announces  the  appointment  of  11 
individuals  to  fill  vacancies  on  the 
National  Agricultiiral  Research. 
Extension,  Education,  and  Economics 
Advisory  Board.  Appointments  are  for  a 
three-year  term,  effective  October  1, 
2001.  imtil  September  30.  2004.  with 
the  exception  of  one  two-year 
appointment  resulting  from  a  member 
resignation  after  serving  one  year. 
Advisory  Board  terms  beyond 
September  30,  2002,  are  contingent 
upon  the  reauthorization  of  the  Board  in 
accordance  to  Sec.  802  of  Pub.  L.  104- 
127. 

FOR  RiRTNER  MFORMATION  contact: 
Deborah  Hanfman.  Executive  Director, 
National  Agricultural  Research, 
Extension,  Education,  and  Economics 
Advisory  Board;  Research.  Education, 
and  Economics  Advisory  Board  Office; 
Room  344A,  Jamie  L.  Whitten  Building; 
U.S.  Department  of  Agricultxire;  STOP 
2255;  1400  Independence  Avenue,  SW., 
Washington,  DC  20250-2255;  telephone: 
(202)  720-3684;  fax:  (202)  720-6199;  or 
e-mail:  smorgan@reeusda.gov. 
SUPPI.EMENTARY  INFORMATION:  Section 
802  of  Pub.  L.  104-127.  the  Federal 
Agricultural  Improvement  and  Reform 
Act  of  1996.  authorized  the  creation  of 
the  National  Agricultiual  Research, 
Extension,  Education,  and  Economics 
Advisory  Board.  The  Board  is  composed 
of  30  members,  each  representing  a 


specific  category  related  to  farming  or 
ranching,  food  production  and 
processing,  forestry  research,  crop  and 
animal  science,  land-grant  institutions, 
food  retailing  and  marketing,  rural 
economic  development,  and  natural 
resource  and  consumer  interest  groups, 
among  many  others.  The  Board  was  first 
appointed  in  September  1996,  and  one- 
third  of  the  30  members  were  appointed 
for  a  one,  two.  and  three-year  terms, 
respectively. 

As  a  result  of  the  staggered 
appointments,  the  terms  for  10  of  the  30 
members  expired  September  30.  2001. 
In  addition,  one  vacancy  exists  due  to 
the  resignation  of  the  Category  P 
appointee.  The  Secretary  of  Agriculture 
has  designated  appointees  to  fill  all  11 
vacancies.  Appointees,  by  category,  are 
as  follows:  Category  E — National 
Animal  Commodity  Organizations,  Paul 
C.  Genho,  Vice  President,  King  Ranch. 
Inc.,  Kingsville,  Texas,  and  Former 
Chair,  National  Cattleman's  Beef 
Association;  Category  H— National  Food 
Animal  Science  Societies,  Jeffrey  D. 
Armstrong,  Dean,  College  of  Agriculture 
and  Natiiral  Resoiuces.  Michigan  State 
University,  and  President.  American 
Society  of  Animal  Science;  Category  I— 
National  Crop,  Soil,  Agronomy, 
Horticulture  or  Weed  Science  Societies, 
Martin  A.  Massengale.  President 
Emeritus,  Foxmdation  Distinguished 
Professor,  and  Director,  Center  for 
Grassland  Studies,  University  of 
Nebraska-Lincoln  (reappointed); 
Category  N— 1890  Land-Grant  Colleges 
and  Universities,  including  Tuskegee 
University,  McArthur  Floyd.  Research 
Director,  School  of  Agricultural  and 
Environmental  Sciences,  Associate 
Director,  Alabama  Agricviltural 
Experiment  Station,  and  Professor  of 
Soil  Microbiology,  Alabama  A&M 
University;  Category  Q— 1994  Equity  in 
Education  Land-Grant  Institutions, 
Judith  Davis,  Dean,  Academic  Affairs, 
Dull  Knife  Memorial  College,  Lame  Deer 
Montana;  Category  P — Hispanic-Serving 
Institutions  (2-year  termj,  Castell 
Vaughn  Bryant,  President.  Miami-Dade 
Community  College  North  Campus. 
Miami,  Florida;  Category  T — Food 
Retailing  and  Marketing,  George  H. 
Hoffman,  President  and  CEO,  Restaurant 
Services,  Inc.,  Coral  Gables,  Florida; 
Category  V — Rural  Economic 
Development,  Walter  J.  Armbruster, 
President,  Farm  Foundation,  Oak  Brook, 
Illinois;  Category  W — National 


Consumer  Interest  Groups,  Barbara 
Stowe,  Dean  Emeritus.  College  of 
Human  Ecology.  Kansas  State 
University,  former  Senior  Advisor, 
AESOP  Enterprises,  Ltd.,  Washington, 
DC  (reappointed);  Category  X— National 
Forestry  Groups,  George  Samuel  Foster, 
Jr.,  Dean.  College  of  Forest  Resources. 
Director,  Forest  and  Wildlife  Research 
Center.  Mississippi  State  University; 
and  Category  Y — National  Conservation 
or  Natural  Resource  Groups,  Peter  H. 
Raven,  Director.  Missouri  Botanical 
Garden,  and  National  Medal  of  Science 
recipient. 

Appointees'  terms  began  on  October 
1.2001.  and  end  September  30.  2004,    . 
with  the  exception  of  the  Category  P 
term  which  ends  on  September  30,    . 
2003. 

Done  at  Washington,  DC  this  20th  day  of 
December  2001. 
Joseph  ).  Jen, 

Under  Secretary,  Research,  Education,  and 
Economics. 

[FR  Doc.  02-452  Filed  1-8-02;  8:45  am] 
BHJJNG  COOE  3410-22-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Dockst  Numbw  011214300-1300-01] 

Annual  Retail  Trade  Survey 

AGENCY:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Notice  of  determination. 

SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  is  conducting  the 
Annual  Retail  Trade  Survey.  The 
Census  Bureau  has  determined  that  it 
needs  to  collect  data  covering  annual 
sales,  e-commerce  sales,  percent  of  e- 
commerce  sales  to  customers  located 
outside  the  United  States,  year-end 
inventories,  purchases,  accoimts 
receivables,  and.  for  select  industries, 
merchandise  line  sales  and  percent  of 
sales  by  class  of  customer. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Scheleur,  Service  Sectoi  Statistics 
Division,  on  (301)  457-2713. 
SUPPLEMENTARY  INFORMATION:  The 
Annual  Retail  Trade  Survey  is  a 
continuation  of  similar  retail  trade 
surveys  conducted  each  year  since  1951 
(except  1954).  It  provides  on  a 
comparable  classification  basis,  annual 
sales,  e-commerce  sales,  and  purchases 
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for  2001  and  year-end  inventories  for 

2000  and  2001.  These  data  are  not 
available  publicly  on  a  timely  basis  from 
nongovernmental  or  other  governmental 
sources. 

The  Census  Bureau  will  require  a 
selected  sample  of  firms  operating  retail 
establishments  in  the  United  States 
(with  sales  size  determining  the 
probability  of  selection)  to  report  in  the 

2001  Annual  Retail  Trade  Survey.  We 
will  furnish  report  forms  to  the  firms 
covered  by  this  survey  and  will  require 
their  submissions  witiiin  thirty  days 
after  receipt.  The  sample  will  provide, 
with  measurable  reliability,  statistics  on 
the  subjects  specified  above. 

The  Census  Bureau  is  authorized  to 
take  surveys  necessary  to  furnish 
current  data  on  the  subjects  covered  by 
the  major  censuses  authorized  by  Title 
13,  United  States  Code,  sections  182, 
224,  and  225.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  retail  trade  for  the 
period  between  economic  censuses.  The 
data  collected  in  this  survey  will  be 
within  the  general  scope  and  natiue  of 
those  inquiries  covered  in  the  economic 
census.  These  data  will  provide  a  sound 
statistical  basis  for  the  formation  of 
policy  by  various  government  agencies. 
These  data  also  apply  to  a  variety  of 
public  and  business  needs. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failiue  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
current  valid  Office  of  Management  and 
Budget  (0MB)  control  niunber.  In 
accordance  with  the  PRA,  44  United 
States  Code,  chapter  35,  the  OMB 
approved  the  Annual  Retail  Trade 
Survey  imder  OMB  Control  Number 
0607-0013.  We  will  furnish  report 
forms  to  organizations  included  in  the 
survey.  Additional  copies  are  available 
on  written  request  to  the  Director,  U.S. 
Census  Bureau,  Washington,  DC  20233- 
0101. 

Based  upon  the  foregoing,  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  December  18,  2001. 
William  G.  Barron,  Jr., 
Acting  Director,  Bureau  of  the  Census. 
[FR  Doc.  02-507  Filed  1-8-^)2;  8:45  am] 
BILUNG  CODE  3S10-07-l> 


DEPARTMENT  OF  COMMERCE 

Bureau  of  the  Census 

[Docket  Number  020103003-2003-01] 

Annual  Trade  Survey 

AGENCY:  Bureau  of  the  Census. 

Commerce. 

ACTION:  Notice  of  Determination. 

SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  is  conducting  the 
Annual  Trade  Survey.  The  Census 
Bureau  has  determined  that  it  needs  to 
collect  data  covering  annual  sales,  e- 
commerce  sales,  year-end  inventories, 
and  purchases. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Scheleur,  Service  Sector  Statistics 
Division,  on  (301)  457-2713. 
SUPPLEMENTARY  INFORMATION:  The 
Annual  Trade  Survey  is  a  continuation 
of  similar  wholesale  trade  surveys 
conducted  each  year  since  1978.  It 
provides,  on  a  comparable  classification 
basis,  annual  sales,  e-commerce  sales 
(including  Electronic  Data  Interchange- 
EDI)  and  purchases  for  2001  and  year- 
end  inventories  for  2000  and  2001. 
These  data  are  not  available  publicly  on 
a  timely  basis  from  nongovernmental  or 
other  governmental  sources. 

The  Census  Bureau  will  require  a 
selected  sample  of  firms  operating 
merchant  wholesale  establishments  in 
the  United  States  (with  sales  size 
determining  the  probability  of  selection) 
to  report  in  the  2001  Annual  Trade 
Survey.  We  will  furnish  report  forms  to 
the  firms  covered  by  this  survey  and 
will  require  their  submissions  within 
thirty  days  after  receipt.  The  sample 
will  provide,  with  measurable 
reliability,  statistics  on  the  subjects 
specified  above. 

The  Census  Bureau  is  authorized  to 
take  surveys  necessary  to  furnish 
current  data  on  the  subjects  covered  by 
the  major  censuses  authorized  by  Title 
13,  United  States  Code,  sections  182, 
224,  and  225.  This  survey  will  provide 
continuing  and  timely  national 
statistical  data  on  wholesale  trade  for 
the  period  between  economic  censuses. 
The  data  collected  in  this  siuvey  will  be 
within  the  general  scope  and  nature  of 
those  inquiries  covered  in  the  economic 
census.  These  data  will  provide  a  sound 
statistical  basis  for  the  formation  of 
policy  by  various  government  agencies. 
These  data  also  apply  to  a  variety  of 
public  and  business  needs. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to.  nor  shall  a  person  be  subject  to  a 
penalty  for  failiu«  to  comply  with,  a 
collection  of  information  subject  to  the 


requirements  of  the  Paperwork 
Reduction  Act  (PRA)  unless  that 
collection  of  information  displays  a 
current  valid  Office  of  Management  and 
Budget  (OMB)  control  number.  In 
accordance  with  the  PRA,  44  United 
States  Code,  chapter  35,  the  OMB 
approved  the  Annual  Trade  Survey 
under  OMB  Control  Number  0607^195. 
We  will  furnish  report  forms  to 
organizations  included  in  the  survey. 
Additional  copies  are  available  on 
written  request  to  the  Director,  U.S. 
Census  Bureau,  Washington,  DC  20233- 
0101. 

Based  upon  the  foregoing.  I  have 
directed  that  an  annual  survey  be 
conducted  for  the  purpose  of  collecting 
these  data. 

Dated:  December  18.  2001. 
William  G.  Barron,  |r., 
Acting  Director.  Bureau  of  the  Census. 
(FR  Doc.  02-506  Filed  1-8-02;  8:45  am) 

BILUNG  COD€  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Materials  Technical  Advisory 
Committee;  Notice  of  Closed  Meeting 

The  Materials  Technical  Advisory 
Committee  will  meet  on  )anuary  24, 
2002,  at  10:30  a.m..  in  the  Herbert  C. 
Hoover  Building,  Room  3884, 14th 
Street  and  Pennsylvania  Avenue,  NW., 
Washington.  DC.  The  Committee 
advises  the  Office  of  the  Assistant 
Secretary  for  Export  Administration 
with  respect  to  technical  questions 
which  affect  the  level  of  export  controls 
applicable  to  materials  and  related 
technology. 

The  Committee  will  meet  only  in 
Executive  Session  to  discuss  matters 
properly  classified  imder  Executive 
Order  12958,  dealing  with  the  U^. 
export  control  program  and  strategic 
criteria  related  thereto. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  March  7,  2000, 
pursuant  to  Section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended, 
that  the  series  of  meetings  or  portions  of 
meetings  of  the  Committee  and  of  any 
Subcommittees  thereof,  dealing  with  the 
classified  materials  listed  in  5  U.S.C. 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings 
found  in  section  10(a)(1)  and  (a)(3),  of 
the  Federal  Advisory  Committee  Act. 
The  remaining  series  of  meetings  or 
portions  thereof  will  be  open  to  the 
public. 
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A  copy  of  the  Notice  of  Determination 
to  close  meetings  or  portions  of 
meetings  of  the  Committee  is  available 
for  public  inspection  and  copying  in  the 
Central  Reference  and  Records 
Inspection  Facility,  Room  6020.  U.S. 
Department  of  Commerce,  Washington, 
DC.  For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  482-2583. 

Dated:  January  3.  2002. 
Lee  Ann  Caipenler, 

Committee  Liaison  Officer. 

|FR  Doc.  02-519  Filed  1-8-02:  8:45  ami 

BILUNG  CODE  3510-JT-M 


DEPARTMENT  OF  COMMBRCE 

National  Oceanic  and  Atmospheric 
Administration 

[Docket  No.  99081 021 1-1 294-fa] 

RIN0648-ZA69  ' 

Sea  Grant  Feliowships:  National 
Marine  Fisheries  Service— Sea  Grant 
Joint  Graduate  FMiowship  Program  in 
Population  Dynamics  and  Marine 
Reaouroe  Economics;  and  Sea  Grant- 
industry  Fellowship  Program:  Request 
for  Applications  for  FY  2C02 

agency:  National  Sea  Grant  College 
Program,  National  Oceanic  and 
Atmospheric  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  request  for 
applications. 

summary:  The  purpose  of  this  notice  is 
to  adyise  the  public  that  the  National 
Sea  Grant  College  Program  (Sea  Grant) 
is  seeking  applications  for  two 
fellowship  programs  to  fulfill  its  broad 
educational  responsibilities,  to 
strengthen  the  collaboration  between 
Sea  Grant  and  the  National  Marine 
Fisheries  Service  (NMFS),  and  to 
strengthen  ties  between  academia  and 
industry: 

(1)  The  NMFS— Sea  Grant  Joint 
Graduate  Fellowship  Program  in 
Population  Dynamics  and  Marine 
Resource  Economics  (Fisheries 
Fellowship  Program),  which  is  available 
to  U.S.  citizens  who  are  graduate 
students  enrolled  in  PhD  degree 
programs  in  academic  institutions  in  the 
United  States  and  its  territories,  with 
required  institutional  matching  funds, 
expects  to  support  six  new  Fisheries 
Fellows  in  Population  Dynamics  and 
Marine  Resource  Economics  in  FY  2002. 
Fisheries  Fellows  will  work  on  thesis 
-  problems  of  public  interest  and 
relevance  to  NMFS  and  have  simimer 
internships  at  participating  NMFS 
Science  Centers  or  Laboratories  imder 
the  guidance  of  NMFS  mentors. 


(2)  The  Sea  Grant— Industry 
Fellowship  Program  (Industry 
Fellowship  Program),  which  is  available 
to  graduate  students  enrolled  in  either 
MS  or  PhD  degree  programs  in  academic 
institutions  in  the  United  States  and  its 
territories,  with  required  matching 
funds  from  private  industrial  sponsors, 
expects  to  support  five  new  Industry 
Fellows  in  FY  2002.  Industry  Fellows 
will  work  on  research  and  development 
projects  on  topics  of  interest  to  a 
particular  industry/company.  In  a  true 
partnership,  the  student,  the  faculty 
advisor,  the  Sea  Grant  College  or 
institute,  and  the  industry 
representative  will  work  together, 
sharing  research  facilities  and  the  cost 
of  the  activity. 

DATES:  Applications  must  be  received 
by  5  pm  (local  time)  on  February  15, 
2002  by  a  state  Sea  Grant  Program  (or 
by  the  NSGO  in  the  case  of  an  academic 
institution  in  a  non-Sea  Grant  state). 
Note  that  applications  arriving  after 
these  deadlines  will  be  accepted  for 
review  only  if  the  applicant  can 
docimient  that  the  application  was 
provided  to  a  delivery  service  that 
guaranteed  delivery  (see  "Addresses" 
below)  prior  to  the  specified  closing 
date  and  time;  in  any  event, 
applications  received  by  the  NSGO  or 
the  State  Sea  Grant  Programs  later  than 
two  business  days  following  the  closing 
date  will  not  be  accepted.  Facsimile 
transmissions  and  electronic  mail 
submission  of  applications  wrill  not  be 
accepted.  It  is  anticipated  that 
successful  applicants  will  be  able  to 
initiate  Fisheries  Fellowships  on 
approximately  Jime  1,  2002  or  Industry 
Fellowships  on  approximately 
September  1,  2002. 

ADDRESSES:  Applications  originating 
fi'om  academic  institutions  in  Sea  Grant 
states  must  be  submitted  to  the  state  Sea 
Grant  Program.  Applications  originating 
elsewhere  may  be  submitted  either  to 
the  nearest  state  Sea  Grant  Program  or 
directly  to  the  NSGO.  Sea  Grant's  web 
site  lists  the  addresses  of  the  state  Sea 
Grant  College  Program  directors  (bttp:/ 
/www.nsgo.seagmn  t.  org/ 
SGDirectors.html)  and  the  participating 
NMFS  Facilities  [bttp:// 
www.nsgo.seagrant.org/research/rfp/ 
NMFSLabs.html),  or  those  addresses 
may  also  be  obtained  by  contacting  the 
NSGO.  Applications  submitted  to  the 
NSGO  should  be  addressed  to:  National 
Sea  Grant  Office,  R/SG.  Attn:  Mrs. 
Geraldine  Taylor,  Proposal  Processing, 
Room  11732,  NOAA,  1315  East-West 
Highway.  Silver  Spring,  MD  20910 
(telephone  number  for  express  mail 
applications  is  301-713-2445). 


FOR  FURTHER  INFORMATION  CONTACT: 

Information  about  the  Fisheries 
Fellowship  Program  may  be  obtained 
from  Dr.  Emory  D.  Anderson,  National 
Sea  Grant  College  Program,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910;  tel:  (301)  713-2435  ext.  144;  e- 
mail:  emory.anderson@noaa.gov;  from 
any  state  Sea  Grant  Program  (see 
ADDRESSES);  or  fi-om  any  participating  , 
NMFS  facility  (see  ADDRESSES). 
Information  about  the  Industry 
Fellowship  Program  may  be  obtained 
fi'om  Dr.  Vijay  G.  Panchang,  National 
Sea  Grant  College  Program,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910;  tel:  (301)  713-2435  ext.  142;  e- 
mail:  vijay.pancbangSnoaa.gov. 
SUPPLEMENTARY  INFORMATION: 

National  Marine  Fisheries  Service — Sea 
Grant  Joint  Graduate  Fellowship 
Program  in  Population  Dynamics  and 
Marine  Resource  Economics  and  Sea 
Grant — ^Industry  Fellowship  Program 

'/.  Program  Autbority 

Authority:  33  U.S.C.  1127.  Catalog  of 
Federal  Domestic  Assistance  Number: 
11.417.  Sea  Grant  Support. 

//.  Description  of  Programs 

A.  Fisheries  Fellowship  Program 

The  National  Sea  Grant  Office  (NSGO) 
and  the  National  Marine  Fisheries 
Service  (NMFS)  established  a  new 
Graduate  Fellowship  Program  in 
Population  Dynamics  and  Marine 
Resource  Economics  (Fisheries 
Fellowship  Program)  in  1999.  The  intent 
of  the  Fisheries  Fellowship  Program  is 
to  award  fellowships  to  four  students 
each  year  who  are  intereted  in  careers 
related  to  (1)  the  population  dynamics 
of  living  marine  resoiut:es  and  the 
development  and  implementation  of 
quantitative  methods  for  assessing  their 
■  status,  and  (2)  the  economics  of  the 
conservation  and  management  of  living 
marine  resoiut:es.  Two  new  fellowships 
were  to  be  awarded  each  year  in  each  of 
the  above  two  disciplines  resulting  in  an 
anticipated  six  students  per  discipline 
to  be  supported  annually  when  the 
Fisheries  Fellowship  Program  reached 
its  maximum  level  three  years  following 
its  inception. 

For  the  FY  2002  competition  now 
being  announced,  funds  are  available  to 
award  six  new  fellowships  in  the  two 
disciplines  combined,  with  a  potential 
maximum  of  four  in  one  of  the  two 
disciplines. 

The  goals  of  the  Fisheries  Fellowship 
Program  are  to  (1)  encourage  qualified 
applicants  to  pursue  careers  in  (a) 
population  dynamics  and  stock 
assessment  methodology  or  (b)  marine 
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resource  economics;  (2)  increase 
available  expertise  related  to  (a)  the 
population  dynamics  and  assessment  of 
the  status  of  the  stocks  of  living  marine 
resources  or  (b)  economic  analysis  of 
living  marine  resource  conservation  and 
management  decisions;  (3)  foster  closer 
relationships  between  academic 
scientists  and  NMFS;  and  (4)  provide 
real-world  experience  to  graduate 
students  and  accelerate  their  career 
development. 

The  fellowships  will  provide  support 
for  up  to  three  years  for  highly  qualified 
graduate  students  working  towards  a 
PhD  in  population  dynamics  or  related 
fields  of  study  and  for  up  to  two  years 
for  highly  qualified  graduate  students 
working  towards  a  PhD  in  marine 
resource  economics,  natural  resource 
economics,  or  environmental 
economics.  Continued  support  after  the 
first  year  will  be  contigent  upon  the 
availability  of  Federal  funds  and 
satisfactory  performance  by  the  Fellow. 
In  addition  to  his/her  faculty  adviser, 
each  Fellow  will  be  required  to  work 
closely  with  an  expert  (mentor)  fi-om 
NMFS  who  will  provide  data  for  the 
Fellow's  thesis,  serve  on  the  Fellow's 
committee,  and  host  an  annual  summer 
internship  at  the  participating  NMFS 
facility. 

Mentors  will  be  from  participating 
NMFS  Science  Centers  or  Laboratories. 
Each  Fellow  will  be  required  to  work  as 
a  summer  intern  at  the  participating 
NMFS  facility  either  on  his/her  thesis  or 
on  appropriate  related  problems. 
Remuneration  for  the  summer 
internship  will  be  part  of  the  annual 
award.  Popidation  Dynamics  Fellows 
will  also  be  expected  to  spend  10-20 
days  at  sea  per  year  learning  about 
sampling  techniques  and  problems, 
commercial  fishing,  fishery  biology,  and 
local  and  regional  issues  of  importance 
to  fisheries  management.  Fellows  may 
also  work,  as  necessary,  at  the 
participating  NMFS  facility  during  some 
or  all  of  the  academic  year  at  the  mutual 
discretion  of  mentor,  faculty  adviser, 
and  Fellow. 

Newly-selected  Fellows  must  submit 
a  one-page  description  of  their  thesis 
research  or  assignment  based  on 
discussions  involving  mentor,  faculty 
adviser,  and  Fellow  to  the  Fisheries 
Fellowship  Program  Manager  by  April 
30,  2002.  "The  thesis  research  or 
assignment  description  must  reflect  a 
clear  mutual  understanding  of  the 
substantive  dimensions  of  the  project 
and  its  expected  results. 

Fellows  must,  for  each  year  of  their 
fellowship,  provide  a  written  summary 
of  their  accomplishments  and  activities 
during  the  preceding  year  to  the 
Fisheries  Fellowship  Program  Manager. 


This  sununary  must  accompany  the 
request  for  each  additional  year's 
funding.  Fellows  will  be  expected  to 
present  a  review  of  their  research  during 
the  annual  Fellows  Meeting  held  in  the 
spring  in  Silver  Spring,  MD. 

The  award  for  each  Fisheries 
Fellowship,  contingent  upon  the 
availability  of  Federal  funds,  will  be  in 
the  form  of  a  grant  or  cooperative 
agreement  of  up  to  $38,000  per  year,  50 
percent  (up  to  $19,000)  of  which  will  be 
contributed  by  NMFS,  33V:i  percent  (up 
to  $12,667)  by  the  NSGO,  and  16% 
percent  (up  to  $6,333)  by  the  acadamic 
institution  as  the  required  50  percent 
match  of  NSGO  funds.  The  portion  of 
the  award  provided  to  each  Fellow  for 
salary  (stipend),  living  expenses  (per 
diem),  tuition  (unless  waived),  health 
insurance  and  other  institution  fees,  and 
travel  necessary  to  carry  out  the 
proposed  thesis  research  and  to  attend 
the  aimual  Fellows  Meeting  in  the 
spring  in  Silver  Spring,  MD  will  be 
determined  and  distributed  by  the 
institution  in  accordance  with  its 
guidelines. 

B.  Industry  Fellowship  Program 

Today's  global  economy  is  putting 
unprecendented  demands  on  the  U.S. 
industrial  conununity  for  innovation 
and  new  technology.  This  situation 
presents  challenges  to  industry  and 
academic  institutions  to  develop  new 
paradigms  leading  to  more  efficient 
utilization  of  available  human,  fiscal, 
and  technical  resources.  This  can  be 
accomplished  through  the  recruitment 
of  graduates  trained  in  technologies 
relevant  to  an  industry's  future  and  the 
creation  of  opportunities  for 
collaboration  between  industrial  and 
academic  scientists  and  engineers. 
Academically  well-trained  students 
with  exposure  to  advanced  industrial 
issues  constitute  a  critical  component  of 
success  in  that  endeavor.  To  respond  to 
the  need  for  strengthened  ties  between 
academia  and  industry.  Sea  Grant 
developed  the  Sea  Grant — Industry 
Fellowship  Program  (Industry 
Fellowship  Program)  in  1995. 

For  the  FY  2002  competition  new 
being  announced,  funds  are  available  to 
award  five  new  Industry  Fellowships. 
Each  fellow  will  be  a  graduate  student 
selected  through  national  competition, 
and  will  be  known  as  a  (Company 
Name)/Sea  Grant  Industry  Fellow. 

The  goals  of  the  Industry  Fellowship 
Program  are  to  (1)  enhance  the 
education  and  training  provided  to  top 
graduate  students  in  academic 
institutions  in  the  United  States  and  its 
territories;  (2)  provide  real-world 
experience  of  industrial  issues  to 
graduate  students  and  to  accelerate  their 


career  development;  (3)  increase 
interactions  between  the  nation's  top 
scientists  and  engineers  and  their 
industrial  counterparts;  (4)  accelerate 
the  exchange  of  information  and 
technologies  between  academic 
institutions  and  industry;  (5)  provide  a 
mechanism  for  industry  to  influence  Sea 
Grant  research  priorities  and  solve 
problems  of  importance  to  industry;  and 
(6)  forge  long-term  relationships 
between  Sea  Grant  Colleges  and 
industrial  firms. 

The  Industry  Fellowship  Program,  in 
cooperation  with  specific  companies, 
provides  support  for  highly-qualified 
graduate  students  who  are  pursuing 
research  and  development  projects  on 
topics  of  interest  to  a  particular 
industry /company.  The  projects  may  be 
up  to  two  years  duration.  In  a  true 
partnership,  the  student,  the  faculty 
advisor,  the  Sea  Grant  College  or 
institute,  and  the  industry 
representative  work  together  on  a 
project  from  beginning  to  end.  Research 
facilities  and  the  cost  of  the  activity  are 
shared.  Academic  institution  faculty  are 
the  major  source  for  identifying 
potential  industrial  collaborators  and 
suitable  research  topics.  However,  other 
sources  can  be  used  to  identify  potential 
industrial  partners  including  the  Sea 
Grant  Marine  Advisory  Services, 
university  industrial  relations  offices, 
and  the  National  Sea  Grant  Review 
Panel.  Sea  Grant  directors  are 
encouraged  to  use  a  variety  of  sources 
in  building  successful  partnerships  with 
industry. 

Fellows  must,  for  each  year  of  their 
fellowship,  provide  a  written  summary 
of  their  accomplishments  and  activities 
during  the  preceding  year  to  the 
Industry  Fellowship  Program  Manager. 
This  summary  must  accompany  the 
request  for  each  additional  year's 
funding. 

The  award  for  each  Industry 
Fellowship,  contingent  upon  the 
availability  of  Federal  funds,  will  be  in 
the  form  of  a  grant  of  up  to  $30,000  per 
year  from  the  NSGO:  matching  funds 
equal  to  at  least  50  percent  of  the 
Federal  request  must  also  be  provided 
by  the  industrial  partner  to  support  the 
budget  for  the  proposed  project. 

///.  Eligibility 

A.  Fisheries  Fellowship  Program 

Any  student  may  apply  who  is  a 
United  States  citizen.  At  the  time  of 
application,  prospective  Population 
Dynamics  Fellows  must  be  admitted  to 
a  PhD  degree  program  in  population 
iiynamics  or  a  related  field  such  as 
applied  mathematics,  statistics,  or 
quantitative  ecology  at  an  academic 
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institution  in  the  United  States  or  its 
territories,  or  submit  a  signed  letter  from 
the  institution  indicating  provisional 
acceptance  to  a  PhD  degree  program 
«    conditional  on  obtaining  Boancial 
support  such  as  this  fellowship.  At  the 
time  of  application,  prospective  Marine 
Resource  Economics  Fellows  must  be  in 
the  process  of  completing  at  least  two 
years  of  course  work  in  a  PhD  degree 
program  in  natural  resource  economics 
or  a  related  field  at  an  academic 
institution  in  the  United  States  or  its 
territories. 

B.  Industry  Fellowship  Program 

Applications  must  be  prepared  by 
individuals  affiliated  with  academic 
institutions  in  the  United  States  or  its 
territories.  A  prospective  Fellow  must 
be  eitfolled  or  accepted  in  either  an  MS 
or  PhD  degree  program  in  the  institution 
which  submits  the  application. 

IV.  Selection  Criteria  I 

A.  Fisheries  Fellowship  Program 

Selection  criteria  will  include:  (1) 
Relevant  academic  ability  and 
achievement,  particvdarly  quantitative 
skills  (35  percent);  (2)  demonstrated 
research  ability  in  the  discipline  and 
appropriateness/importance  of  proposed 
thesis  topic  (30  percent);  (3)  expertise  of 
major  professor  (20  percent);  and  (4) 
additional  relevant  experience  (15 
percent). 

B.  Industry  Fellowship  Program 
Selection  criteria  will  include:  (1)  The 

caliber  of  the  prospective  Fellow, 
including  special  skills,  past 
experiences,  or  training  that  render  him/ 
her  especially  qualified  for  the  proposed 
project;  participation  by  the  Fellow  in 
proposal  preparation  will  be  viewed 
favorably  (25  percent);  (2)  the  benefit 
accruing  to  the  student  from  his  or  her 
participation  as  a  Sea  Grant — Industry 
Fellow,  including  exposure  to  industrial 
methods  and  mentoring  by  the 
industrial  partner  (25  percent):  (3)  the 
level  of  commitment  of  the  industrial 
partner  to  the  project,  as  demonstrated 
by  financial  support,  mentoring  on 
technical  and  other  issues  such  as 
industry  trends,  problems,  and 
opportunities,  offering  exposure  to  an 
industrial  setting,  facilities/equipment, 
etc.  (25  percent);  and  (4)  the 
importantance  of  the  problem  and  the 
benefits  expected  to  the  industrial 
partner  and  the  nation  due  to  the 
advancement  of  technology  (25  percent). 

V.  Selection  Procedures 

Applications  will  be  ranked  in 
accordance  with  the  above  criteria  and 
their  assigned  weights  by  independent 
review  panels  consisting  of  government. 


academic,  and  industry  experts.  The 
panel  members  will  provide  individual 
evaluations  of  each  applicant,  but  there 
will  be  no  consensus  advice.  Their 
recommendations  and  evaluations  will 
be  considered  by  the  NSGO  in  the  final 
selection.  Only  those  applications 
receiving  a  minimum  score  of  50 
percent  by  the  panel  will  be  eligible  for 
funding.  For  those  applications,  the 
NSGO  will:  (1)  Ascertain  which  best 
meet  the  objectives  of  the  particular 
program  (as  stated  in  Section  II. 
Descriptions  of  Programs);  (2)  give 
priority,  in  the  case  of  Fisheries 
Fellowship  applications  to  NMFS 
Fisheries  Science  Centers  which  do  not 
currently  have  Fellows;  and  (3)  select 
the  applications  to  be  funded. 
Accordingly,  awards  may  not 
necessarily  be  made  to  the  highest- 
scoring  applications  in  each  program  or 
discipline  therein.  Applicants  may  be 
asked  to  modify  objectives,  work  plans, 
or  budgets  prior  to  final  approval  of  the 
award.  Subsequent  grant  administration 
procedures  will  be  in  accordance  with 
current  NOAA  grants  procedures.  A 
summary  statement  of  the  review  of  the 
application  by  the  review  panel  will  be 
provided  to  each  applicant. 

VI.  Timetable 

February  15,  2002,  5  pm  (local  time) — 
Applications  due  at  state  Sea  Grant 
Program  (or  at  NSGO,  only  if 
application  is  from  an  academic 
institution  in  a  non-Sea  Grant  state). 

February  20,  2002,  5  pm  EST— 
Applications  due  at  NSGO  from  state 
Sea  Grant  Programs. 

June  1,  2002  (approximate) — Funds 
awarded  for  the  Fisheries  Fellowships. 

September  1.  2002  (approximate)— 
Funds  awarded  for  the  Industry 
Fellowships. 

Note  that  applications  arriving  after 
the  above  deadlines  will  be  accepted  for 
review  only  if  the  applicant  can 
document  that  the  application  was 
provided  to  a  delivery  service  that 
guaranteed  delivery  (see  "Addresses" 
above)  prior  to  the  specified  closing  date 
and  time;  in  any  event,  applications 
received  by  the  NSGO  Oi-  the  state  Sea 
Grant  Programs  later  than  two  business 
days  following  the  closing  date  will  not 
be  accepted.  Facsimile  transmissions 
and  electronic  mail  submission  of 
applications  will  not  be  accepted. 

VII.  Application  Instructions 
A.  General  Requirements 

All  printed  pages  in  the  application 
must  be  on  metric  A4  (210  mm  x  297 
mm)  or  8.5'  x  11'  paper  with  at  least  a 
10-point  font.  Applications  must 
include  the  items  listed  below. 


1.  Signed  Title  Page:  The  title  page 
must  identify  the  prospective  Fellow,  be 
signed  by  the  Faculty  Advisor  and  the 
institutional  representative,  and  provide 
complete  contact  information.  The 
program  area  being  addressed  should  be 
clearly  identified  by  starting  the  project 
title  with  either  "NMFS— Sea  Grant 
Fisheries  Fellowship"  or  "Sea  Grant — 
Industry  Fellowship".  The  total  amoimt 
of  Federal  and  matching  funds  being 
requested  for  each  project  year  must  be 
listed. 

2.  Project  Summary:  The  project 
summary  should  concisely  describe  the 
activity  being  proposed  and  the  impact 
that  would  result  from  its  successful 
completion,  in  a  form  suitable  for 
publication.  Applicants  are  encouraged 
to  use  the  Sea  Grant  Project  Summary 
Form  90-2,  but  may  use  their  own  form 
as  long  as  it  provides  the  same 
information  as  the  Sea  Grant  form.  The 
project  summary  should  include:  (a.) 
Title:  Use  the  exact  title  as  it  appears  in 
the  rest  of  the  application,  (b.) 
Investigators:  List  the  names  and 
affiliations  of  each  investigator  who  will 
significantly  contribute  to  the  project, 
starting  with  the  Principal  Investigator. 
For  Sea  Grant  Fellowships,  the  faculty 
advisor  or  the  state  Sea  Grant  Director 
may  be  used,  (c.)  Funding  request  for 
each  year  of  the  Fellowship,  including 
matching  funds  if  appropriate,  (d.) 
Project  Period:  Start  and  completion 
dates.  Applications  for  a  Fisheries 
Fellowship  should  request  a  start  date  of 
July  1,  2002,  and  applications  for  an 
Industry  Fellowship  should  request  a 
start  date  of  September  1,  2002.  (e.) 
Project  Abstract:  This  should  include 
the  rationale  for  the  proposed  activity, 
the  scientific  or  technical  objectives  - 
and/or  hypotheses  to  be  tested,  and  a 
brief  summary  of  the  work  to  be 
completed. 

3.  Budget  and  Budget  Justification: 
There  should  be  a  separate  budget  for 
each  year  as  well  as  a  cumulative 
annual  budget  for  the  entire  period  of 
the  proposed  fellowship.  The  Sea  Grant 
Budget  Form  90-4  should  preferably  be 
used,  but  the  institution  may  use  its 
own  form  as  long  as  it  provides  the 
same  information  as  the  Sea  Grant  form. 
Sub-contractors  should  have  a  separate 
budget  page.  Indirect  costs  are  not 
allowable  for  either  the  fellowship  or  for 
any  costs  associated  with  fellowship  (15 
CFR  917.11(e),  "Guidelines  for  S«i 
Grant  Fellowships"). 

For  Fisheries  Fellows:  Matching  funds 
equivalent  to  50  percent  of  the  NSGO 
funds  must  be  provided  by  the  Fellow's 
institution.  Allocation  of  matching 
funds  must  be  specified  in  the  budget 
and  may  consist  of  up  to  one/half 
month's  salary  for  the  faculty  adviser. 
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waived  tuition,  equipment  and  supplies, 
and  any  other  costs  typically  used  as 
matching  funds.  In  addition  to  stipend 
and  tuition  for  the  applicant,  the  budget 
should  include  funds  for  equipment, 
supplies,  and  travel  (see  "Description  of 
Programs"  above). 

For  Industry  Fellows:  Matching  funds 
equivalent  to  50  percent  of  the  NSGO 
funds  must  be  provided  by  the 
industrial  partner.  Allocation  of 
matching  funds  must  be  specified  in  the 
budget.  The  budget  should  include 
adequate  travel  funds  for  the  Fellow,  the 
industrial  mentor,  and  the  faculty 
advisor  to  meet  at  least  twice  per  year 
during  the  fellowship  period,  preferably 
at  the  site  of  the  industrial  partner.  The 
budget  maj^  also  include  up  to  one 
month  of  salary  or  stipend  support  for 
the  faculty  advisor  or  one  other  project 
participant,  in  addition  to  the  Fellow, 
who  is  affiliated  with  the  academic 
institution. 

4.  Curriculum  vitae  of  the  student,  the 
faculty  advisor,  and  NMFS  or  company- 
appointed  research  mentor  (2-page  ■ 
maximum  per  investigator). 

5.  Signed  letter  of  commitment  fitim 
the  prospective  NMFS  mentor  or 
industrial  partner. 

6.  Official  copies  of  all  undergraduate 
and  graduate  student  transcripts. 

7.  Additional  Material  for  Fisheries 
Fellowship  Program  only: 

a.  Education  and  career  goal  statement 
(not  to  exceed  two  pages)  from  the 
student  indicating  the  number  of  years 
for  which  fellowship  support  is  being 
sought  and  the  student's  interest  in  (a) 
marine  population  dynamics  or  the 
development  and  implementation  of 
quantitative  methods  for  assessing  stock 
status  of  living  marine  resoiu-ces,  or  (b) 
in  marine  resource  economic  (a 
summary  of  the  proposed  thesis  or  the 
general  intended  area  of  study  should  be 
included,  if  available). 

b.  Three  signed  letters  of 
recommendation,  including  one  from 
the  student's  faculty  adviser. 

c.  Proof  of  application,  acceptance, 
provisional  acceptance,  and  enrollment 
(only  for  Population  Dynamics 
applicants)  in  the  case  of  students 
entering  graduate  school  (i.e.,  who  have 
not  yet  completed  one  semester  of 
graduate  work)  if  they  are  selected  for  a 
fellowship. 

8.  Additional  Material  for  Indiistry 
Fellowship  Program  only: 

a.  Project  Description  (10-page  limit): 
Brevity  will  assist  reviewers  and 
program  staff  in  dealing  effectively  with 
applications.  Therefore,  the  Project 
Description  may  not  exceed  10  pages. 
Tables  and  visual  materials,  including 
charts,  graphs,  maps,  photographs,  and 
other  pictorial  presentations,  are 


included  in  the  10-page  limitation; 
literature  citations  are  not  included  in 
the  10-page  limitation.  Conformance  to 
the  10-page  limitation  will  be  strictly 
enforced.  All  information  needed  for 
review  of  the  application  should  be 
included  in  the  main  text;  no 
appendices  are  permitted. 

Introduction/Background/ 
Justification:  What  is  the  problem  being 
addressed  and  what  is  its  scientific  and 
economic  importance  to  the 
advancement  of  technology,  to  the 
cooperating  industrial  partner,  and  to 
the  region  or  nation? 

Research  or  Technical  Plan:  What  are 
the  goals,  objectives,  and  anticipated 
approach  of  the  proposed  project?  While 
a  detailed  work  plan  is  not  expected,  the 
application  should  present  evidence 
that  there  has  been  thoughtful 
consideration  of  the  approach  to  the 
problem  under  study.  What  capabilities 
does  the  industrial  partner  possess  that 
will  benefit  the  Fellow? 

Output/Anticipated  Economic 
Benefits:  Upon  successful  completion  of 
the  project,  what  are  the  anticipated 
benefits  to  the  student,  the  industrial 
partner,  the  academic  institution  and  its 
faculty,  the  sponsoring  Sea  Grant 
Program,  and  the  nation? 

References  and  Literature  Citations: 
Shoiild  be  included,  biit  will  not  be 
coimted  in  the  10-page  project 
description  limit. 

b.  A  brief  (1-page)  description  of  the 
collaborating  industrial  firm. 

Vin.  How  To  Submit 

Ten  (10)  copies  of  applications  must 
be  submitted  to  the  state  Sea  Grant 
Programs  or  to  the  NSGO  according  to 
the  schedule  outlined  above  (See 
"Addresses"  and  "Timetable").  The 
addresses  of  the  state  Sea  Grant  College 
Programs  may  be  found  at  the  following 
Internet  web  sitd:  [http:// 
www.nsgo.seagrant.org/ 
SGDirectors,htmI),  or  may  be  obtained 
by  contacting  Mr.  Joseph  Brown  at  the 
NSGO  (tel:  301-713-2438  x  135). 
Applications  sent  to  the  NSGO  should 
be  addressed  to:  National  Sea  Grant 
Office,  R/SG,  Attn:  Mrs.  Geraldine 
Taylor,  Applications  Processing,  Room 
11732,  NOAA,  1315  East-West  Highway, 
Silver  Spring,  MD  10910.(telephone 
number  for  express  mail  applications  is 
301-713-2445).  Facsimile  transmissions 
and  electronic  mail  submission  of 
applications  will  not  be  accepted. 

DC.  Other  Requirements 

The  Department.of  Commerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917)  are 


applicable  to  this  solicitation.  The 
Federal  Register  notice  also  lists  the 
forms  required  to  complete  the  standard 
Department  of  Commerce  grant 
application  package,  but  those  forms 
will  be  required  only  for  those 
applicants  who  have  been 
recommended  for  funding.  Unsuccessful 
applications  will  be  held  in  the  National 
Sea  Grant  Office  for  a  period  of  five  (5) 
years  and  then  destroyed.  Applications 
under  this  program  are  not  subject  to 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Pursuant  to  Executive  Orders  12876. 
12900.  and  13021,  the  Department  of 
Commerce.  National  Oceanic  and 
Atmospheric  Administration  (DOC/ 
NOAA)  is  strongly  committed  to 
broadening  the  participation  of 
Historically  Black  Colleges  and 
Universities  (HBCU),  Hispanic  Serving 
Institutions  (HSI),  and  Tribal  Colleges 
and  Universities  (TCU)  in  its 
educational  and  research  programs.  The 
DOC/NOAA  vision,  mission,  and'goals 
are  to  achieve  full  participation  by 
Minority  Serving  Institutions  (MSI)  in 
order  to  advance  the  development  of 
human  potential,  to  strengthen  the 
nation's  capacity  to  provide  high-quality 
education,  and  to  increase  opportunities 
for  MSIs  to  participate  in  and  benefit 
bom  Federal  Financial  Assistance 
programs.  DOC/NOAA  encourages  all 
applicants  to  include  meaningful 
participation  of  MSIs.  Institutions 
eligible  to  be  considered  MSIs  are  listed 
at  the  following  Internet  web  site:  http:/ 
/www.  ed.gov/offices/OCR/ 
minorityinst.html. 

This  notice  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The  use  of 
NOAA  Forms  90-2  and  90-4,  or 
equivalents,  has  been  approved  by  OMB 
under  the  control  number  0648-0362. 
Public  reporting  burden  for  these 
collections  of  information  is  estimated 
to  average  20  minutes  for  a  NOAA  Form 
90-2  and  15  minutes  for  a  NOAA  Form 
90—4.  These  response  times  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
'  collection,  including  suggestions  for 
reducing  the  burden,  to  the  National  Sea 
Grant  Office  (see  the  FOR  FURTHER 
INFORMATION  CONTACT  section). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
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Paperwork  Reduction  Act,  unless  that 
collection  displays  a  currently  valid 
0MB  control  niunber. 

X.  Classification 

It  has  been  determined  that  this  notice 
is  not  significant  for  purposes  of  E.O. 
12866. 

It  has  been  detennined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  the  term  is 
defined  in  EO  13132. 

Because  notice  and  comment  are  not 
required  imder  5  U.S.C.  553.  or  any 
other  law,  for  notices  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts  (5  U.S.  C.  553(a)),  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
had  not  been  prepared  for  this  notice,  5 
U.S.C.  601  et  seq. 


David  L.  Evans, 

Assistant  Administrator,  Office  of  Oceanic 

and  Atmospheric  Research,  National  Oceanic 

and  Atmospheric  Administration. 

John  E.  Herring, 

Acting  Director.  Officer  of  Science  and 

Technology.  National  Marine  Fisheries 

Service,  National  Oceanic  and  Atmospheric 

A  dministra  tion . 
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DEPARTMENT  OF  COMMERCE 

Natiofial  Oceanic  and  Atmospheric 
Administration 

[Dodwt  No.  991027290-1295-02] 

RIN  0648-ZA74 


Sea  Grant  National  Strategk 
Investmsnts  in  Technology,  Marine 
Environmentai  Biotechnology,  and 
Fisheries  Habitat:  Request  for 
Proposals  for  FY  2002 

agency:  National  Sea  Grant  College 
Program,  National  Oceanic  and 
Atmosphoic  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  request  far  proposals. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  the  National 
Sea  Grant  College  Program  (Sea  Grant) 
is  entertaining  preliminary  proposals 
and  subsequently  full  proposals  for 
National  Strategic  Investments  in  the 
following  three  programs: 

(1)  The  Technology  Program,  which 
involves  the  development  and  transfer 
of  technologies  pertaining  to 
engineering  and  the  physical  sciences; 
this  program  is  intended  to  fulfill  Sea 
Grant's  broad  responsibilities  in 
fostering  economic  competitiveness 
through  the  transfer  of  technology 
pertaining  to  the  development  and 


utilization  of  ocean,  coastal,  and  Great 
Lakes  resources.  The  maximum  Federal 
award  for  each  project  will  be  $150,000 
per  year  for  up  to  two  years. 

(2)  The  Marine  Environmental 
Biotechnology  Program,  which  seeks  to 
fund  innovative  reseeirch,  education, 
and  outreach  projects  to  (i)  develop  and 
utilize  molecular  and  cellular  biology 
for  assessing  the  effects  of  contaminants 
and  pathogens  on  the  health  of  the 
coastal  ecosystem;  and  (ii)  educate  and 
inform  the  public  about  marine 
biotechnology.  The  maximum  Federal 
award  for  each  project  will  be  $150,000 
per  year  for  up  to  two  years. 

(3)  The  Fisheries  Habitat  Program, 
which  deals  with  innovative  research, 
education,  and  outreach  projects  that 
address  critical  and  high  priority 
problems  related  to  fisheries  habitat  in 
U.S.  coastal  and  Great  Lakes  waters.  The 
maximum  Federal  award  for  each 
project  will  be  $300,000  per  year  for  up 
to  two  years. 

To  support  projects  in  the  above  three 
programs.  Sea  Grant  expects  to  provide 
a  total  of  about  $1,750,000,  $2,750,000. 
and  $2,000,000,  respectively,  over  a 
two-year  period  (FY2002  and  FY2003). 
Matching  funds  equal  to  a  minimum  of 
50%  of  the  Federal  request  must  be 
provided.  Successful  projects,  which 
will  have  a  maximum  duration  of  two 
years,  will  be  selected  through  national 
competitions. 

DATES:  Preliminary  proposals  must  be 
received  by  5  pm  (local  time)  on 
February  15,  2002  by  a  state  Sea  Grant 
College  Program.  Preliminary  proposals 
from  non-Sea  Grant  states,  if  submitted 
directly  to  the  National  Sea  Grant  Office 
(NSGO).  must  be  received  by  5  pm  EST 
on  February  15.  2002.  After  evaluation 
at  the  NSGO.  some  proposers  will  be 
encouraged  to  prepare  full  proposals, 
which  must  be  received  by  5  pm  (local 
time)  on  April  18,  2002  by  a  state  Sea 
Grant  College  Program  or  the  NSGO. 
(See  ADDRESSES  for  where  to  submit 
preliminary  and  full  proposals.)  Note 
that  applications  arriving  after  these 
deadlines  will  be  accepted  for  review 
only  if  the  applicant  can  dociunent  that 
the  application  was  provided  to  a 
delivery  service  that  guaranteed 
delivery  to  the  address  listed  below  (see 
ADDRESSES)  prior  to  the  specified 
closing  date  and  time;  in  any  event, 
applications  received  by  the  NSGO  or 
the  state  Sea  Grant  programs  later  than 
two  business  days  following  the  closing 
date  will  not  be  accepted.  Facsimile 
transmissions  and  electronic  mail 
submission  of  proposals  will  not  be 
accepted.  It  is  anticipated  that  funding 
decisions  will  be  made  by  June  20, 
2002.  and  that  successful  applicants 


will  be  able  to  initiate  projects 
approximately  December  1,  2002. 

ADDRESSES:  Preliminary  proposals  and 
full  proposals  originating  in  Sea  Grant 
states  must  be  submitted  to  the  state  Sea 
Grant  Program.  Preliminary  proposals 
and  full  proposals  originating  elsewhere 
may  be  submitted  either  to  the  nearest 
Sea  Grant  Program  or  directly  to  the 
NSGO.  The  addresses  of  the  Sea  Grant 
College  Program  directors  may  be  found 
on  Sea  Grant's  home  page  [http:// 
www.nsgo.seagran  t.  org/ 
SGDirectors.btml)  or  may  also  be 
obtained  by  contacting  the  NSGO. 
Preproposals  and  proposals  submitted 
to  the  NSGO  should  be  addressed  to: 
National  Sea  Grant  Office,  R/SG,  Attn: 
Mrs.  Geraldine  Taylor,  Proposal 
Processing,  Room  11732,  NOAA.  1315 
East-West  Highway,  Silver  Spring,  MD 
20910  (telephone  number  for  express 
mail  applications  is  301-713-2445). 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Vijay  G.  Panchang  (Program  Director  for 
Technology  Transfer),  Dr.  Linda  Kupfer 
(Program  Director  for  Biotechnology),  or 
Dr.  Emory  Anderson  (Program  Director 
for  Fisheries)  at  the  National  Sea  Grant 
Office,  RySG,  NOAA,  1315  East-West 
Highway,  Silver  Spring,  MD  20910.  Tel. 
(301)  713-2435,  e-mail: 
Vijay.Panchang@noaa.gov, 
Linda.Kupfei®noaa.gov\ 
Emory.Anderson@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Program  Authority 

Authority:  33  U.S.C.  1121-1131. 
Catalog  of  Federal  Domestic  Assistance 
Number:  11.417,  Sea  Grant  Support. 

n.  Description  of  Programs 

A.  Technology  Program 
Backgrotmd 

The  ocean  environment  has 
traditionally  provided  an  abundance  of 
economic  opportunities  over  a  wide 
spectrum  of  activities.  As  a  result  of 
growing  population  pressures,  the 
demands  to  maintain  a  sustainable  and 
healthy  environment,  and  ongoing 
scientific  advancements,  the  economic 
potential  afforded  by  the  marine 
environment  may  be  expected  to 
increase.  On  the  other  hand, 
globalization  has  put  unprecedented 
demands  on  U.S.  industry  for 
innovation  and  the  development  of  new 
technologies.  Economic  competitiveness 
can  be  fostered  by  creating 
opportimities  for  collaboration  between 
industrial  and  academic  scientists  and 
engineers,  as  well  as  by  supporting  post- 
fundamental  work  to  accelerate  the 
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conversion  of  academic  research  into 
products  with  commercial  value. 

The  "National  Sea  Grant  College 
Program  Reauthorization  Act  of  1997" 
(33  U.S.C.  1121-1131)  calls  upon  the 
National  Sea  Grant  College  Program  (Sea 
Grant)  to  foster  economic 
competitiveness,  invest  in  technology 
transfer,  and  create  partnerships 
between  the  Federal  Government  and 
imiversities,  private  industry,  and  other 
agencies  in  the  development  and 
utilization  of  marine  resources.  To  meet 
these  objectives.  Sea  Grant's  Technology 
program  is  meant  to  serve  as  a  catalyst 
for  scientific  entrepreneurship  and 
technology  transfer  and  thereby  enhance 
commerce.  In  particular,  the  goals  are: 
To  conduct  focusied  projects  that  can 
lead  to  the  development  of  marine  and 
Great  Lakes  related  technological 
innovations  and  their  acceptance  in  the 
marketplace  (both  in  the  U.S.  and 
abroad);  to  increase  interactions 
between  the  nation's  academic  scientists 
and  engineers  and  their  industrial 
coimterparts;  to  stimulate  Sea  Grant's 
.  research  and  development  activities  in 
the  physical  sciences  and  engineering; 
to  accelerate  the  transfer  of  research- 
based  marine  science  from  universities 
to  new  technologies  in  industry;  to 
provide  a  mechanism  for  industry  to 
influence  Sea  Grant  research  priorities 
and  solve  problems  of  importance  to 
industry;  and  to  forge  long-term 
relationships  between  Sea  Grant 
colleges  and  industrial  firms. 

Funding  Priorities  and  Availability 

The  Sea  Grant  Technology  program 
provides  support  for  applied  research 
and  development  projects  that 
ultimately  facilitate  the  transfer  of  new 
products  and  processes  that  pertain  to 
the  development  of  marine 
technologies,  including  cost  reductions 
for  processes  and  product  safety.  In  a 
true  partnership  that  benefits  national  or 
regional  economies,  industrial 
cooperation  in  academic  research  and 
development  efforts  could  be  expected 
and  such  cooperation  should  be  sought. 
University  facidty  are  the  major  source 
for  identifying  potential  industrial 
collaborators  and  suitable  research 
topics.  However,  other  sources  can  be 
used  to  identify  potential  industrial 
partners  or  user  groups,  such  as  the  Sea 
Grant  Marine  Extension  Program, 
imiversity  industrial  relations  offices, 
and  the  Sea  Grant  Review  Panel.  Sea 
Grant  directors  are  encouraged  to  use  a 
variety  of  sources  in  building  successful 
partnerships  with  industry  or  other  user 
groups. 

Several  types  of  projects  will  be 
considered  imder  this  annoimcement. 


These  include,  for  example,  the 
following: 

1.  Additional  developmental  work 
that  can  accelerate  the  transition  of 
academic  research  to  marketplace 
acceptance  or  practice.  For  example, 
pilot-scale  testing  of  technologies 
developed  in  academia  may  be 
necessary  to  establish  economic 
feasibility.  A  private  sector  partner  may 
or  may  not  be  identified.  (If  the  work 
has  imminent  commercial  implications 
and  an  industrial  partner  is  involved, 
the  partner  is  encovuaged  to  provide 
matching  funds.) 

2.  A  project  which  does  not  lead  to  a 
commercializable  product  per  se,  but  is 
of  mutual  benefit  to  industry  and 
academia.  For  example,  if  an  industry 
sector  anticipates  future  trends  either 
due  to  market  forces  or  government 
regidations,  it  may  wish  to  prepare  for 
them  by  developing  technologies  with 
help  from  academia.  If  there  is  actual 
transfer  of  technologies  to  industry,  then 
participation  by  an  industrial  partner 
may  be  appropriate. 

3.  Technology  transfer  or 
demonstration  projects  and  workshops/ 
forums  given  by  academic  researchers 
and  mainly  targeted  to  industry, 
involving  registration  or  other  fees  paid 
by  industry  which  can  constitute 
industrial  match. 

4.  Technology  transfer  to  user  groups 
in  government  or  other  agencies  that 
enhances  cost-effectiveness  of 
operations. 

Proposals  that  will  be  considered 
under  this  announcement  are  not 
limited  to  the  above  types  of  projects, 
which  are  given  by  way  of  example 
only. 

This  armouncement  is  intended  to 
stimulate  Sea  Grant  developments  in  the 
physical  sciences  and  engineering.  (See 
the  Long  Range  Plan  on  Sea  Grant's 
home  page  or  that  of  the  nearest  Sea 
Grant  College  Program).  Examples  of 
possible  project  areas  include: 

1.  Improved  ocean  observation 
technology  and  data  management 
systems  pertaining  to  a  "digital  ocean", 
including  predictive  models  of  coastal/ 
shoreline/basin  ocean/lake  circulation 
and  sensors  for  currents/tides,  marine 
contamination  and  water  quality, 
storms/winds/waves,  and  other  natural 
chemical/physical  properties. 

2.  Marine  weather  prediction 
techniques  for  users  in  coastal  regions. 

3.  Determining  the  extent  and 
implications  of  shoreline  erosion  and 
developing  new  solutions  (including 
social  science  approaches). 

4.  Sea  level  issues  such  as  rise/fall, 
hazard  analysis,  etc. 

5.  Harbor/channel  problems  such  as 
management  for  conunercial,  public. 


and  private/recreational  uses  as  well  as 
engineering  design  and  operations  (e.g. 
improved  techniques  for  dredging  and 
spoil  analysis/distribution,  "intelligent" 
waterways  and  enhanced  navigability, 
etc). 

6.  Improved  wastewater  treatment 
technologies  to  reduce  coastal 
contamination. 

7.  Vessel  design. 

8.  Life  raft/lifesaving/rescue 
communications  devices. 

9.  Material  science  in  relation  to  the 
marine  environment  for  structures, . 
vessels,  antifouling  products,  etc. 

10.  Programmable  online  robotic 
submersibles  for  marine  observations. 

11.  Improvements  in  land  use 
practice,  watershed  management,  smart 
growth,  risk  analysis,  etc. 

The  above  list  is  not  intended  to  be 
restrictive  and  projects  covering  other 
topics  in  the  physical  sciences  and 
engineering  are  welcome. 

To  support  projects  in  the  Technology 
program.  Sea  Grant  expects  to  provide  a 
total  of  about  $1,750,000  over  a  two-year 
period  (FY2002  and  FY2003).  The 
maximum  Federal  award  for  each 
project  will  be  $150,000  per  year. 
Matching  funds  equal  to  a  minimum  of 
50%  of  the  Federal  request  must  be 
provided.  Successful  projects  will  have 
maximum  duration  of  two  years; 
however,  the  second  year  of  funding  is 
contingent  upon  availability  of  funds 
and  submission  of  an  annual  report 
showing  satisfactory  progress. 

B.  Marine  Environmental  Biotechnology  . 
Program 

Background 

Preservation  of  coastal  ecosystems  is 
critically  important  to  the  American 
public.  There  are  growing  concerns  with 
the  status  and  health  of  vital  marine 
resources.  Increasing  development  of 
coastal  areas  and  pollution  from  variety 
of  sources  now  exert  relentless  pressine 
upon  these  environments.  Recognition 
that  widespread  threats  to  coastal 
ecosystems  impact  human  health  as 
well  as  traditional  and  emerging 
economic  interests  resonates  throughout 
the  scientific  and  management 
communities.  The  National  Research 
Council's  Ocean  Studies  Board  reported 
in  "Challenges  on  the  Horizon"  that 
improving  the  health  of  the  coastal 
oceans  and  sustaining  ocean  ecology  in 
the  fact  of  mounting  anthropogenic 
impacts  represent  key  challenges  for 
ocean  research.  Realization  of  the  close 
link  between  the  oceans  and  hyunan 
health  has  sparked  interest  and 
involvement  from  scientists,  health  care 
professionals  and  other  stakeholders  as 
cited  in  the  Ocean  Studies  Board's 
report  "From  Monsoons  to  Microbes." 
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There  are  numerous  chemical  and 
biological  threats  to  the  health  of  the 
marine  environment,  which  can  affect 
its  potential  to  sustain  essential 
biodiversiry,  its  ability  to  fuel  valuable 
economic  interests,  and  its  effect  on 
human  health.  These  range  from  severe 
impacts  of  point-source  contamination 
and  diseases  to  far  more  subde  stress 
imposed  by  sublethal  and  non-point 
soiirce  contamination  exposiire  over 
long  time  frames.  Development  of 
coastal  areas  and  the  associated  changes 
in  land  use  patterns  apply  additional 
impacts  to  the  coastal  ecosystem.  The 
response  of  the  biota  to  the  cumulative 
stress  is  now  evident  in  a  variety  of 
compelling  ways.- 

Wnile  these  problems  have  continued 
to  mount,  our  imderstanding  of  the 
concurrent  biological  and  ecological 
ramifications  have  not  followed  in  step. 
Consequently,  we  are  poorly  equipped 
to 'evaluate  these  problems  and  to 
adequately  suggest  and  implement 
remedies.  Historically,  a  number  of 
factors  have  prevented  this.  We  are 
using  for  the  most  part  the  tools  of  early 
twentieth  century  biology  when  better, 
ones  are  available.  Techniques  with 
sufficient  resolution  to  discern  the 
mechanisms  underlying  these  problems 
have  rarely  been  applied  within  the 
context  of  the  health  of  the  marine 
environment.  In  addition,  owing  to  their 
highly  interdisciplinary  nature,  some  of 
these  problems  have  been  difficult  to 
address  through  traditional  funding 
paths.  The  early  promise  of  molecular 
biology  and  genetics  continues  to  be 
realized  as  evidenced  by  the  publishing 
of  the  human  genome  in  February  of 
this  year.  New  methodologies  are  being 
developed  and  applied  to  the  field  such 
as  the  microarray  or  "gene  chip".  Yet, 
while  many  scientists  utilize  the  tools  of 
biotechnology  to  answer  pertinent 
questions  regarding  human  health,  the 
state  of  the  environment  and  food 
production  and  safety,  the  extension, 
education  and  communication  of 
information  about  biotechnology  has 
largely  been  neglected. 

"fiiere  is  a  significant  lack  of 
understanding  in  the  public  domain 
regarding  biotechnology  and  its 
.  applications  in  the  marine  enviroimient. 
An  accelerated  program  of 
biotechnology  education, 
conunimication  and  outreach  is  critical 
to  public  acceptance  and  trust  in  the  use 
of  marine  biotechnology  tools. 

Overcoming  these  barriers  is  the 
present  emphasis  of  this  program, 
which  is  nieant  to  support  the 
application  of  innovative  and  state-of- 
the-art  molecular  and  cellular 
biotechnology  research  designed 
specifically  to  address  tractable 


problems  pertaining  to  the  health  of  the 
marine  ecosystem  as  well  as  education 
and  outreach  projects  designed  to 
inform  the  public  about  marine 
biotechnology. 

The  same  innovative  technology  that 
has  yielded  such  profound  changes  in 
the  way  that  biomedical  research  is 
conducted  and  has  become 
conmionplace  in  virtually  all  modem 
biology  laboratories  will  be  applied  in 
the  critical  area  of  environmental 
research.  Techniques  utilized  in  a 
typical  molecular  and  cellular  biology 
laboratory  can  now  be  viewed  as  an 
accessible  biological  toolbox  that 
enables  researchers  to  answer  insightful 
questions  relating  to  stress  detection 
and  monitoring  methodologies.  Marine 
biotechnology  has  become  a  mature  and 
powerful  driving  force  that  is  poised  to 
lead  to  new  developments  in  our 
imderstanding  of  how  marine  organisms 
and  the  coastal  ecosystems  respond  to 
pollution,  disease  and  enviroimiental 
stress. 

This  announcement  builds  upon  the 
successes  of  previous  marine 
biotechnology  initiatives  funded  by  Sea 
Grant.  These  initiatives  were 
instrumental  in  focusing  university 
molecular  and  cellular  biology  research 
on  marine  issues.  The  benefits  of 
previously  funded  research  in  marine 
biotechnology  include  new  nat\iral 
products  and  pharmaceuticals,  new 
tools  for  fisheries  management  as  well 
as  development  of  new  research  systems 
for  fundamental  research  and  new 
insights  into  ocean  dynamics.  With  this 
request  for  proposals.  Sea  Grant  will 
focus  the  considerable  power  of 
molecular  and  cellular  biology  on  the 
aquatic  ecosystem. 

Fxmding  Priorities  and  Availability 

Sea  Grant  will  fund  a  nationwide 
research,  education,  and  outreach 
program  that  is  designed  to  foster 
iimovative  approaches  to  the  study  of 
health  of  the  marine  environment.  It  is 
designed  to  encourage  collaboration 
among  academics  and  key  resource 
decision  makers  to  ensure  that  the 
research  is  pertinent  to  the  end  users 
and  that  the  results  are  distributed  in  an 
appropriate  fashion  among  a  variety  of 
key  user  groups  ranging  from  the 
research  and  management  commuinities 
to  the  general  public. 

1.  The  focus  of  the  research 
conducted  under  this  initiative 
addresses  a  topic  of  pressing  national 
importance:  To  better  understand  the 
marine  ecosystem  and  the  mipact  of 
contaminants  and  pathogens  on  this 
system. 

The  overarching  goal  is  to  add  new 
focus  and  direction  to  Sea  Grant  funded 


reseaiY:h  and  to  enhance  its  impact 
through  innovative  research  studies, 
interdisiplinary  studies,  educational 
programs  and  outreach  efforts.  Research 
proposals  should  focus  on  tractable 
problems  and  specific,  identifiable 
outcomes  which  impact  the  problem.  , 
Project  areas  may  include  the 
application  of  cellular  and  molecular 
biological  techniques  for  the  detection 
and  characterization  of  pollutants  and 
disease  on  the  coastal  ecosj^em, 
including  (a)  the  development  of  novel 
biosensors  (including  in  situ  biosensors) 
for  major  groups  of  pollutants  and 
contaminants  (toxics;  heavy  metals  such 
as  cadmium,  copper  and  mercury; 
organics  such  as  PCBs,  PAHs,  and 
pesticides;  and  endocrine  disrupters); 
(b)  the  detection  and  characterization  of 
sublethal  effects  of  pollutants, 
contaminants,  and  pathogens  (excluding 
effects  of  harmful  algal  blooms>in 
ecologically  and  economically 
important  stocks  in  the  natural 
enviroimient  (excluding  aquacidtured 
animals);  and  (c)  the  identification  and 
use  of  biomarkers  for  the  purpose  of 
health  and  enviroimiental  quality 
assessment. 

2.  Outreach  projects  conducted  under 
this  initiative  will  focus  on  the  fact  that 
while  the  science  of  biotechnology  has 
literally  sprinted  forward,  public 
understanding  of  this  technology  has 
merely  limped  along,  creating  an 
uninformed  and  at  times  bewildered 
public.  This  situation  is  addressed  in  a 
January  2000  report  by  the  National 
Association  of  State  Universities  and 
Land-Grant  Colleges  entitled 
"Agricidtural  Biotechnology:  Critical 
Issues  and  Recommended  Responses 
from  the  Land-Grant  Universities."  With 
this  request  for  proposals.  Sea  Grant 
will  begin  the  process  of  bringing  the 
public  up  to  speed  on  marine 
biotechnology,  its  promise  as  well  as  the 
issues  surrounding  its  use.  Proposals 
should  address  the  communication, 
education,  and  extension  of  marine 
biotechnolog>'  to  the  public.  Examples 
in  the  field  of  communication  include 
the  development  of  a  Sea  Grant  marine 
biotechnology  web  site  which  is  a  one- 
stop  shop,  critical  for  users  learning 
about  the  many  facets  of  marine 
biotechnology  and  for  tying  together  all 
the  work  in  marine  biotechnology 
cxirrently  going  on  in  the  Sea  Grant 
network.  In  addition,  synthesis 
documents  describing  the  results  of  Sea 
Grant  sponsored  research  in  marine 
biotechnology  to  both  the  scientist  and 
the  layperson  are  essential  to  tell  the 
story  of  Sea  Grant  successes  in  marine 
biotechnology.  An  integrated  project  in 
this  area  could  also  include  fact  sheets 
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on  a  variety  of  areas  applicable  to 
marine  biotechnology  suitable  for 
diverse  audiences.  Examples  of 
extension  would  be  symposia  geared  to 
educate  laypersons,  industry, 
government  regulators  and  policy 
makers  on  marine  biotechnology. 
Similarly,  workshops  designed  to 
assemble  researchers  who  have  been 
funded  by  national  strategic  investments 
in  marine  biotechnology  to  present  their 
results  and  discuss  the  state  of  the 
science  are  encouraged.  Publication  of 
workshop  proceedings  woidd  document 
a  body  of  work  and  suggest  future 
investments,  similar  to  the  NRC 
publication  "Opportunities  for 
Environmental  Applications  of  Marine 
Biotechnology"  Upon  which  this  request 
for  proposals  is  based.  Other  themes  for 
workshops  might  include  policy  issues 
surrounding  marine  biotechnology  such 
as  Federal  and  state  regulations,  risk 
assessment  issues,  legal  policies  such  as 
patents  and  licensing,  and  regional 
marine  biotechnology  issues.  Examples 
of  proposals  in  the  area  of  education 
include  those  focused  on  teaching 
marine  biotechnology  to  high  school 
students  and  teachers  of  high  school 
students,  aquarium  exhibits  focused  on 
teaching  marine  biotechnology, 
traveling  exhibits  and  museum  exhibits, 
a  course  or  series  of  courses  in  marine 
biotechnology  for  extension  agents, 
specialists,  or  specific  user  groups  such 
as  policy  makers  or  management. 

To  support  projects  in  the  Marine 
Environmental  Biotechnology  program. 
Sea  Grant  expects  to  provide  a  total  of 
about  $2,750,000  over  a  two-year  period 
(FY2002  and  FY2003).  The  maximum 
Federal  award  for  each  project  will  be 
$150,000  per  year.  For  die  Marine 
Environmental  Biotechnology  Program, 
about  one  quarter  of  the  available  funds 
will  be  devoted  to  support  outreach 
projects.  Matching  funds  equal  to  a 
minimimi  of  50%  of  the  Federal  request 
must  be  provided.  Successful  projects 
will  have  a  maximum  duration  of  two 
years;  however,  the  second  year  of 
funding  is  contingent  upon  availability 
of  funds  and  submission  of  an  annual 
report  showing  satisfactory  progress. 

C.  Fisheries  Habitat  Program 

Background 

Human  and  non-anthropogenic 
activities  threaten  the  environments  of 
our  marine  and  Great  Lakes  waters. 
Habitats  important  to  stocks  of  finfish 
and  shellfish  species  exist  in  riverine^ 
estuarine,  coastal,  and  offshore 
continental  shelf  waters  within  the  U.S. 
Exclusive  Economic  Zone  as  well  as  in 
waters  of  the  Great  Lakes.  A  long-term 
threat  to  the  viability  of  commercial  and 


recreational  fisheries  is  the  continuing 
adverse  impacts  of  various  human 
activities  and  natural  hazards  on  our 
marine  and  Great  Lakes  aquatic  habitats. 

The  U.S.  Congress,  in  re-authorizing 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
through  the  Sustainable  Fisheries  Act 
(SFA)  (16  U.S.C.  1801  et  seq.)  in  October 
1996,  mandated  the  identification  of 
habitats  essential  to  Federally  managed 
marine  finfish  and  shellfish  species  and 
the  identification  of  measures  to 
conserve  and  enhance  these  habitats. 
The  SFA  defined  essential  fish  habitat 
(EFH)  as  "those  waters  and  substrate 
necessary  to  fish  for  spawning, 
breeding,  feeding,  or  growth  to 
maturity."  This  has  been  further 
interpreted  by  NOAA  to  include  aquatic 
areas  and  their  associated  physical, 
chemical,  and  biological  properties 
needed  to  support  sustainable  fisheries 
and  healthy  ecosystems  involving 
managed  species. 

Since  Congressional  intent  in  the  SFA 
was  to  prevent  further  loss  of  marine, 
estuarine,  and  other  aquatic  habitats,  the 
eight  regional  Fishery  Management 
Councils  (Councils)  have  had  to  amend 
their  fishery  management  plans  (FMPs) 
to  describe  and  identify  EFH  for  all  life 
stages  of  managed  species,  provide 
information  on  fishing  and  non-fishing 
activities  that  may  adversely  impact 
EFH,  recommend  measures  to  conserve 
and  enhance  EFH,  and  minimize,  to  the 
extent  practicable,  adverse  impacts  on 
EFH  caused  by  fishing  activities.  The 
SFA  also  requires  consultations  between 
the  National  Marine  Fisheries  Service 
(NMFS)  and  any  Federal  agency  whose 
actions  may  adversely  affect  EFH. 

Although  the  EFH  mandate  in  the 
SFA  was  directed  towards  the 
cbnservation  and  management  of  habitat 
for  Federally  managed  fisheries,  it  has 
served  to  heighten  awareness  and 
stimulate  similar  efforts  by  state 
resource  agencies  and  interstate  Marine 
Fisheries  Commissions  responsible  for 
near-shore  and  estuarine  waters  and  by 
state.  Federal,  and  international  bodies 
responsible  for  Great  Lakes  waters. 

Huge  gaps  in  knowledge  exist 
regarding  habitat  preferences  and 
requirements  of  the  life  stages  of  many 
finfish  and  shellfish  species,  the  role 
played  by  various  habitats  in  the  fishery 
production  process,  and  the  impacts  of 
various  anthropogenic  and  natural 
activities  on  habitat  structure  ai)d 
function.  In  order  for  Fishery 
Management  Councils,  NMFS,  interstate 
Marine  Fisheries  Commissions,  and 
other  Federal  and  state  regulatory 
bodies  and  agencies  responsible  for 
either  marine  or  Great  Lakes  waters  to 
adequately  manage  habitats,  these  gaps 


in  knowledge  must  be  Blled  through 
expanded  research  and  extension 
efforts. 

The  importance  of  addressing  the 
requirement  for  and  present  deficiency 
in  knowledge  regarding  fisheries 
habitat,  and  the  need  to  consider  habitat 
to  a  greater  extent  in  fisheries 
management,  has  recently  received 
considerable  national  attention  in 
scientific  symposia  and  conferences  and 
popular  and  peer-reviewed 
publications.  This  research  initiative  is 
helping  to  address  that  lack  of 
knowledge. 

Funding  Priorities  and  Availability 

The  Sea  Grant  Fisheries  Habitat 
Program  encourages  proposals  that 
address  the  topical  fisheries  habitat 
issues  listed  below.  Proposals  that  are 
particularly  encouraged  are  those  that: 
(1)  Involve  collaboration  with  multiple 
investigators  and  various  Federal 
agencies  (e.g..  National  Marine  Fisheries 
Service.  National  Undersea  Research 
Program,  Environmental  Research 
Laboratories,  National  Ocean  Service. 
U.S.  Geological  Survey,  Environmental 
Protection  Agency)  in  which  the 
cooperating  agencies  provide  additional 
funding,  personnel,  specialized 
equipment,  research  vessel  time,  and 
the  like;  (2)  address  regional  or  national 
issues  with  broad  application:  (3) 
demonstrate  local  and  regional  resource 
manager  and  stakeholder  involvement 
in  the  planning  and  development 
process;  (4)  provide  results  in  digital, 
metadata,  GIS-capable  format;  and  (5) 
incorporate  applied  areas  of  education, 
outreach,  socioeconomic,  and 
management  components  and 
applications  of  direct  benefit  to 
stakeholders.  Proposals  with  narrow 
focus  from  single  investigators  are  not 
encouraged  and  will  have  a  minimal 
likelihood  of  being  funded. 

Proposals  are  requested  that  address 
the  following  issues: 

1.  Documentation  of  the  functional 
role  of  habitats  for  particular  species 
and  life  stages. 

a.  Documentation  of  the  associations 
between  managed  fish  and  shellfish 
species  and  their  habitats  and 
characterization  of  the  ecological 
processes  that  control  species 
distribution. 

b.  Identification  of  the  specific  types 
of  habitat  that  contribute  most  to  the 
growth,  reproduction,  and  survival  of 
managed  fish  and  shellfish  species. 

c.  Development  of  survey  strategies 
for  seabed  mapping,  combining  large- 
scale  mapping  technology  with  finer- 
scale  survey  techniques  such  as 
underwater  video  and  sediment 
sampling. 
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2.  Determination  of  the  short-  and 
long-term  (cumulative)  effects  of 
commercial  and  recreational  fishing 
gear  and  activities  on  fish  and  shellfish 
habitats. 

a.  Documentation  of  the  effects  of 
fishing  activities  on  the  physical  and 
chemical  structure  of  habitats, 
community  composition  of  associated 
species,  and  growth,  reproduction,  and 
sinvival  of  managed  fish  and  shellfish 
species. 

b.  Evaluation  of  the  recovery  rates  for 
benthic  habitats  and  associated  fish  and 
shellfish  species  disturbed  by  fishing 
gear  and  activities  with  respect  to  the 
frequency  and  magnitude  of 
disturbance. 

To  support  projects  in  the  Fisheries 
Habitat  program.  Sea  Grant  expects  to 
provide  a  total  of  about  $2,000,000  over 
a  two-year  period  (FY2002  and  FY2003). 
The  maximum  Federal  award  for  each 
project  will  be  $300,000  per  year. 
Matching  funds  equal  to  a  minimmn  of 
50%  of  the  Federal  request  must  be 
provided.  Successful  projects  will  have 
a  maximum  dination  of  two  years; 
however,  the  second  year  of  funding  is 
contingent  upon  availability  of  funds 
and  submission  of  an  annual  report 
showing  satisfactory  progress. 

m.  Eligibility 

Applications  may  be  submitted  by 
individuals,  public  or  private 
corporations,  partnerships,  or  other 
associations  or  entities  (including 
institutions  of  higher  education, 
institutes,  or  non-Federal  laboratories), 
or  any  State,  political  subdivision  of  a 
State,  or  agency  or  officer  thereof. 
Directors  of  the  state  Sea  Grant 
Programs  are  not  eligible  to  compete  for 
funds  under  this  annoimcement, 
although  for  administrative  purposes, 
they  will  be  considered  to  be  the 
Principal  Investigator  for  all  awards 
made  to  their  state  programs. 

IV.  Evaluation  Criteria 

The  evaluation  criteria  for  proposals 
submitted  for  support  under  these  three 
programs  are: 

A.  Impact  of  Proposed  Project  (50%): 
Significance  of  the  problem  addressed; 
impacts/benefits  expected  to  the  nation 
as  a  consequence  of  the  project;  degree 
to  which  the  activity  will  advance  the 
state  of  the  science  or  discipline; 
potential  for  technology  transfer  to  user 
groups  such  as  industry  and/or  for 
enhanced  economic/scientific/ 
educational/management  value. 

B.  Project  Design  (50%): 
Appropriateness  of  methodologies  to  be 
used;  advanced  synthesis  of  existing 
information;  use  or  extension  of  state-of- 
the-art  methods;  qualifications  of  the 


investigators  (education,  training,  and/ 
or  experience  and  record  of 
achievement  with  previous  funding); 
the  degree  to  which  multiple 
investigators,  other  Federal  agencies, 
and  potential  users  of  the  results  of  the 
proposed  activity  have  been  involved  in 
planning  the  activity  and/ or  will  be 
involved  in  the  execution  of  the  activity, 
as  appropriate;  proposed  project 
schedule  (timeline). 

V.  Selection  Procedures 

Preliminary  proposals  will  be 
reviewed  at  the  NSGO  by  panels 
composed  of  government,  industry,  and 
academic  experts.  The  panels  will  be 
asked  to  assess  each  preliminary 
proposal  according  to  the  evaluation 
criteria.  The  panels  will  make 
individual  recommendations  to  the 
NSGO  regarding  which  preliminary 
proposals  may  be  suitable  for  further 
consideration.  On  the  basis  of  the 
panels'  recommendations,  the  Director 
of  the  NSGO  will  advise  proposers 
whether  or  not  the  submission  of  full 
proposals  is  encouraged.  Invitation  to 
submit  a  full  proposal  docs  not 
constitute  an  indication  that  the 
proposal  will  be  funded.  Interested 
parties  who  are  not  invited  to  submit 
full  proposals  will  not  be  precluded 
from  submitting  full  proposals  if  they 
have  submitted  a  preliminary  proposal 
in  accordcmce  with  the  described 
procedures. 

Individual  state  Sea  Grant  Programs 
receiving  full  proposals  will  conduct  the 
mail  peer  review  of  the  proposed 
projects  in  accordance  with  the 
Evaluation  Criteria  listed  above. 
Complete  proposals  (12  copies)  and 
copies  of  the  mail  reviews  will  then  be 
sent  by  the  state  Sea  Grant  programs  to 
the  National  Sea  Grant  Office.  The 
NSGO  will  conduct  mail  reviews  for 
proposals  submitted  directly  to  it  by 
applicants  not  in  Sea  Grant  states. 

The  proposals  will  be  ranked  in 
accordance  with  the  assigned  weights  of 
the  above  evaluation  criteria  by  an 
independent  peer  review  panel 
consisting  of  government,  academic, 
and  industry  experts.  These  panel 
members  will  provide  individual 
evaluations  on  each  proposal;  thus  there 
will  be  no  consensus  advice.  Their 
recommendations  and  evaluations  will 
be  considered  by  the  NSGO  in  the  final 
selection.  Only  those  proposals  awarded 
a  score  of  50%  or  greater  by  the  panel 
will  be  eligible  for  funding.  For  those 
proposals,  the  NSGO  will:  (a)  Ascertain 
which  proposals  best  meet  the  program 
priorities  (stated  in  Section  11),  and  do 
not  substantially  duplicate  other      i 
projects  that  are  currently  funded  or  are 
approved  for  funding  by  NOAA  and 


other  Federal  agencies,  hence,  awards 
may  not  necessarily  be  made  to  the 
highest-scored  proposals;  (b)  select  the 
proposals  to  be  funded;  (c)  determine 
which  components  of  the  selected 
projects  will  be  funded;  (d)  determine 
the  total  dination  of  funding  for  each 
proposal;  and  (e)  determine  the  amount 
of  funds  available  for  each  proposal. 
Investigators  may  be  asked  to  modify 
objectives,  work  plans,  or  budgets  prior 
to  final  approval  of  the  award. 
Subsequent  grant  administration 
procedures  will  be  in  accordance  with 
current  NOAA  grants  procedures.  Note 
that  only  one  award  will  normally  be 
made  for  each  project;  if  multiple 
institutions  are  involved,  they  should  be 
handled  through  subcontracts.  A 
siunmary  statement  of  the  scientific 
review  by  the  peer  panel  will  be 
provided  to  each  applicant. 

VI.  Instnictions  for  Application 

A.  General  Requirements 

The  ideal  project  attacks  a  well- 
defined  problem  that  will  be  or  is  a 
significant  societal,  research,  or 
technology  development  and  transfer 
issue.  The  organization  or  people  whose 
task  it  will  be  to  make  related  decisions   . 
or  who  will  be  able  to  make  specific  use 
of  project  results  will  have  been 
identified  and  contacted  by  the 
Principal  Investigator(s).  The  proposal 
demonstrates  an  understanding  of  what 
constitutes  necessary  and  sufficient 
information  for  responsible  decision- 
making or  for  applied  use,  tmd  shows 
how  that  information  will  be  provided 
by  the  proposed  activity  or  in  concert 
with  other  planned  activities. 

Proposals  are  expected  to  have:  a 
rigorous,  h)rpothesis-based  scientific 
work  plan,  or  a  well-defined,  logical 
approach  to  address  an  engineering 
problem  or  outreach  opportimity;  a 
strong  rationale  for  the  proposed  work; 
and  a  clear  relationship  with  the 
ultimate  users  of  the  information. 
Projects  imdertaken  jointly  with 
industry,  business,  multiple 
investigators,  or  other  agencies  with 
interest  in  the  problem  are  encouraged. 
Their  contribution  to  the  project  may  be 
in  the  form  of  collaboration,  in-kind 
services,  or  dollar  support.  Projects  that 
are  solely  monitoring  efforts  are  not 
appropriate  for  funding.  Proposals  that 
incorporate  educational,  outreach, 
socioeconomic,  and  management 
components  and  applications  will  be 
viewed  favorably. 

To  prevent  the  expenditure  of  effort 
that  may  not  be  successful,  proposers 
must  first  submit  preliminary  proposals; 
based  on  advice  provided  by  the  NSGO, 
proposers  may  subsequently  submit  full 
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proposals.  Full  proposals  submitted  by 
applicants  who  do  not  first  submit  a 
preliminary  proposal  will  be  retimied 
without  review.  Applications  may  be 
made  for  Federal  hinds  to  support  up  to 
two-thirds  of  the  total  budget. 
Allocation  of  matching  funds,  equal  to 
at  least  one-third  of  the  total  budget  (in 
other  words,  at  least  50%  of  the  Federal 
request),  must  be  specified.  No  more 
than  $150,000  (for  the  Technology  and 
the  Marine  Environmental 
Biotechnology  Programs)  or  $300,000 
(for  the  Fisheries  Habitat  Program)  of 
Federal  funds  per  year  will  be  awarded 
to  a  project.  The  maximum  duration  for 
funded  projects  will  be  two  years. 
Awards  may  be  made  either  as  grants  or, 
if  there  is  substantial  involvement  by 
one  or  more  Federal  agencies,  as 
cooperative  agreements.  Investigators 
are  encouraged  to  review  the  budgeting 
and  grant-making  policies  of  their  state's 
Sea  Grant  Program,  if  any,  before 
finalizing  their  proposal  submissions. 

B.  How  To  Submit 

Interested  parties  must  submit 
applications  (preliminary  and  full 
proposcils)  as  follows.  Applications 
originating  in  one  of  the  Sea  Grant  states 
must  be  submitted  to  the  state's  Sea 
Grant  College  Program,  which  will 
submit  the  final  grant  application  to  the 
NSGO.  Applications  originating  in  a 
state  with  no  Sea  Grant  College  Program 
may  be  submitted  to  the  nearest  state  • 
Sea  Grant  College  Program  which  will 
then  submit  the  final  grant  application 
to  the  NSGO,  or  the  application  may  be 
submitted  directly  toihe  National  Sea 
Grant  Office.  Twenty  (20)  copies  of 
preliminary  proposals  and  proposals 
must  be  submitted  to  the  state  Sea  Grant 
Programs  or  to  the  NSGO  according  to 
the  schedule  outlined  below  (See 
"Timetable").  The  addresses  of  the  Sea 
Grant  College  Program  directors  may  be 
found  on  Sea  Grant's  World  Wide  Web 
home  page  [http:// 
www.nsgo.seagrant.org/ 
SGDirectors.html)  or  may  also  be 
obtained  by  contacting  Mr.  Joseph 
Brown  at  the  NSGO  (phone:  301-713- 
2438  xl35  or  e-mail: 
joe.brown@noaa.gov).  Preproposals  and 
proposals  sent  to  the  NSGO  should  be 
addressed  to:  National  Sea  Grant  Office, 
R/SG,  Attn:  Ms.  Geri  Taylor,  Proposals 
Processing,  NOAA,  1315  East-West 
Highway,  Silver  Spring,  MD  20910 
(phone  301-713-2435  for  express  mail 
applications).  Facsimile  transmissions 
and  electronic  mail  submission  of 
applications  will  not  be  accepted. 

C.  Timetable 

February  15,  2002,  5  p.m.  (local 
time) — Preliminary  proposals  (20 


copies)  due  at  state  Sea  Grant  Program, 
or  at  NSGO  if  application  is  being 
submitted  by  an  institution  in  a  non-Sea 
Grant  state. 

February  20,  2002.  5  pm  EST— 
Preliminary  proposals  received  at  state 
Sea  Grant  Programs  due  at  NSGO  (18 
copies). 

April  18.  2002,  5  pm  (local  time) — 
Full  proposals  (20  copies)  due  at  slate 
Sea  Grant  Program,  or  at  NSGO  if 
application  is  being  submitted  by  an 
institution  in  a  non-Sea  Grant  state. 

April  24,  2002,  5  pm  EST— Full 
proposals  (12  copies)  received  at  state 
Sea  Grant  Programs  due  at  NSGO. 

June  4.  2002,  5  pm  EDT — Reviews 
received  at  state  Sea  Grant  Programs  due 
at  NSGO. 

December  1 .  2002  (approximate) — 
Funds  awarded  to  selected  recipients; 
projects  begin. 

Note  that  applications  arriving  after 
the  closing  dates  given  above  will  be 
accepted  for  review  only  if  the  applicant 
can  document  that  the  application  was 
provided  to  a  delivery  service  that 
guaranteed  delivery'  to  the  appropriate 
address  (see  ADDRESSES)  prior  to  the 
specified  closing  date  and  time;  in  any 
event,  applications  received  by  the 
NSGO  or  the  state  Sea  Grant  programs 
later  than  two  business  days  following 
the  closing  date  will  not  be  accepted. 

D.  What  To  Submit 

Preliminary  Proposal  Requirements 

Preliminary  proposals  must  be 
printed  on  metric  A4  (210  mm  x  297 
mm)  or  8 '72"  x  11"  paper  with  at  least 
a  10-point  font.  The  following 
information  should  be  included: 

1.  Signed  Title  Page:  The  title  page 
must  be  signed  by  the  Principal 
Investigator  and  should  clearly  identify 
the  program  to  which  the  proposal  is 
submitted  by  starting  the  project  title 
with  "Sea  Grant  Technology  Program" 
or  "Sea  Grant  Marine  Environmental 
Biotechnology  Program"  or  "Sea  Grant 
Fisheries  Habitat  Program"  (as 
appropriate).  Principal  Investigators  and 
collaborators  should  be  identified  by 
affiliation  and  contact  information.  The 
total  project  costs  (Federal  funds  being 
requested  and  matching  funds)  should 
be  listed  as  well  as  the  source  of  the 
matching  funds.  Preliminary  proposals 
must  include  matching  funds  equivalent 
to  at  least  50%  of  the  Federal  funds 
requested. 

2.  A  concise  (2-page  limit)  description 
of  the  project,  its  experimental  design, 
its  expected  output  or  products,  the 
anticipated  users  of  the  products,  and 
its  anticipated  impact.  Proposers  should 
consiilt  the  Evaluation  Criteria  for 
additional  guidance  in  preparing  the 
preliminary  proposals. 


3.  Resufties  (1-page  limit)  of  the 
Principal  Investigators. 

4.  Proposers  are  encouraged  (but  not 
required)  to  include  a  separate  page 
suggesting  reviewers  that  the  proposers 
believe  are  especially  well-qualified  to 
review  the  proposal.  Proposers  may  also 
designate  persons  they  would  prefer  not 
review  the  proposal,  indicating  why. 
These  suggestions  will  be  considered 
during  the  review  process. 

No  institutional  signatures  or  Federal 
government  forms  are  needed  while 
submitting  preliminary  proposals. 

Full  Proposal  Requirements 

All  pages  must  be  printed  on  metric 
A4  (210  mm  x  297  mm)  or  8'/^"  x  11" 
paper  with  at  least  a  10-point  font.  Each 
full  proposal  should  include  the  items 
listed  below.  Brevity  will  assist 
reviewers  and  program  staff  in  dealing 
effectively  with  proposals.  Therefore, 
the  Project  Description  may  not  exceed 
15  pages.  Tables  and.visual  materials, 
including  charts,  graphs,  maps, 
photographs  and  other  pictorial 
presentations  are  included  in  the  15- 
page  limitation;  literature  citations  and 
letters  of  support  are  not  included  in  the 
15-page  limitation.  No  appendices  are 
permitted.  Applicants  may  obtain  all 
required  application  forms  through  the 
Worid  Wide  Web  aX'http:// 
Hivw.nsgo .  seagrant.  org/ research  I 
index.html  and  http:// 
www.ofa.noaa.gov/~grants/pdf/.  from 
the  state  Sea  Grant  Programs,  or  from 
Mr.  Joseph  Brown  at  the  National  Sea 
Grant  Office  (phone:  301-713-2438 
xl35  or  e-mail:  Joe.brown@noaa.gov). 

1.  Signed  Title  Page:  The  title  page 
must  be  signed  by  the  Principal 
Investigator  and  the  institutional 
representative  and  provide  complete 
contact  information.  The  program  area 
being  addressed  should  be  clearly 
identified  by  starting  the  project  title 
with  "Sea  Grant  Technology  Program" 
or  "Sea  Grant  Marine  Environmental 
Biotechnology  Program"  or  "Sea  Grant 
Essential  Fisheries  Habitat  Program"  (as 
appropriate).  The  total  amount  of 
Federal  and  matching  funds  being 
requested  for  each  project  year  must  be 
listed. 

2.  Project  Summary:  The  project 
summary  should  concisely  describe  the 
activity  being  proposed  and  the  impact 
that  would  result  from  its  successful 
completion,  in  a  form  suitable  for 
publication.  Applicants  are  encouraged 
to  use  the  Sea  Grant  Project  Summary 
Form  90-2,  but  may  use  their  own  form 
as  long  as  it  provides  the  same 
information  as  the  Sea  Grant  form.  The 
project  summary  should  include:  A. 
Title:  Use  the  exact  title  as  it  appears  in 
the  rest  of  the  application.  B. 
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Investigators:  List  the  names  and 
affiliations  of  each  investigator  who  will 
significantly  contribute  to  the  project, 
starting  with  the  Principal  Investigator. 
For  graduate  fellowships,  the  faculty 
advisor  or  the  state  Sea  Grant  Director 
may  be  used.  C.  Funding  request  for 
eaci  year  of  the  project,  including 
matching  funds  if  appropriate.  D. 
Project  Period:  Start  and  completion 
dates.  Proposals  should  request  a  start 
date  of  December  1,  2002.  E.  Project 
Abstract:  This  should  include  the 
rationale  for  the  proposed  activity,  the 
scientific  or  technical  objectives  and/or 
hypotheses  to  be  tested,  and  a  brief 
siunmary  of  the  work  to  be  completed. 
3.  Project  Description  (15-page  limit): 

a.  Introduction/Background/ 
Justification:  Subjects  that  the 
investigator(s)  may  wish  to  include  in 
this  section  are:  (1)  Previous 
fundamental  research,  including 
relevant  work  funded  by  Sea  Grant,  and 
a  description  of  what  additional  work  is 
needed  to  enhance  the  value  of  that 
work;  and  (ii)  impacts  of  the  study  to 
the  particular  discipline  or  subject  area. 

b.  Research  or  Technical  Plan:  (i) 
Objectives  to  be  achieved,  hypotheses  to 
be  tested;  (ii)  Experimental  design  and 
statistical  analysis  to  be  used;  (iii)  Plan 
of  work,  detailed  methodology, 
collaboration  with  industry  or  other 
user  groups  (if  appropriate),  and  a 
timetable  for  project  activities;  and  (iv) 
Role  of  project  persoimel. 

c.  Output/Anticipated  Economic 
Benefits:  These  may  be  measured  in 
many  ways  (for  instance  the  benefits  of 
using  biotechnological  tools  as  opposed 
to  other  methods,  the  value  of  better 
understanding  and  managing  the 
ecosystem  or  fisheries  habitats,  etc).  To 
the  extent  possible,  proposers  are  urged 
to  devise  appropriate  metrics  to  quantify 
the  benefits.  Examples  of  metrics  may 
include  patents  or  licenses; 
commercializable  new  products  (e.g. 
products  used  in  or  obtained  from 
marine  engineering  operations, 
computer  models  for  simulation  of 
marine  processes,  etc.);  process 
improvements  (e.g.  harbor  design  or 
dredging  procedures,  biochemical 
engineering,  etc.);  corporate  investments 
in  academic  research  efforts;  private 
sector  job  opportunities  for  students 
involved  in  the  project;  number  of  end 
users  or  persons  affected  by  the  projects 
long-term  goals,  etc. 

d.  XkHjraination  with  other  Program 
Elements:  Describe  any  coordination 
with  other  agency  programs  or  ongoing 
research  efforts.  Describe  any  other 
proposals  that  are  essential  to  the 
success  of  this  proposal. 

e.  References  and  Literature  Citations: 
Should  be  included  but  will  not  be 


counted  in  the  15-page  project 
description  limit. 

4.  Budget  and  Budget  Justification: 
There  should  be  a  separate  budget  for 
each  year  and  one  cumulative  budget  for 
the  entire  project.  Applicants  are 
encouraged  to  use  the  Sea  Grant  Budget 
Form  90-4,  but  may  also  use  their  own 
form  as  long  as  it  provides  the  same 
information  as  the  Sea  Grant  form. 
Subcontracts  should  have  a  separate 
budget  page.  Matching  funds  must  be 
indicated.  The  budget  should  include  a 
separate  budget  justification  page  that 
itemizes  all  budget  items  in  sufficient 
detail  to  enable  reviewers  to  evaluate 
the  appropriateness  of  the  funding 
requested,  and  indicates  the  soince  for 
all  matching  funds.  Please  pay  special 
attention  to  any  travel,  supply  or 
equipment  budgets  and  provide  details. 
Note  that  only  one  award  will  normally 
be  made  for  each  project;  if  multiple 
institutions  are  involved,  they  should  be 
handled  through  subcontractors  with  all 
necessary  indirect  costs  included  in  the 
original  budget  submission. 

Investigators  are  strongly  advised  to 
consult  with  and  follow  any  budgeting 
guidelines  available  through  their  state's 
Sea  Grant  Progreun.  Local  institutional 
policies  may  aJffect  how  a  project  budget 
should  be  submitted,  and  what  may  be 
included  (i.e.,  application  of  indirect 
costs,  availability  of  fellowships,  and 
other  restrictions  or  cost-saving 
opportunities).  Proposals  generated 
from  Sea  Grant  states  must  follow  local 
guidelines,  if  any.  In  no  case  will 
proposals  be  funded  at  a  level  which 
exceeds  the  funding  limitations  as  set  in 
this  aimouncement. 

5.  Current  and  Pending  Support: 
Applicants  must  provide  information  on 
all  current  and  pending  Federal  support 
for  ongoing  projects  and  proposals, 
including  subsequent  funding  in  the 
case  of  continuing  grants.  The 
relationship  between  the  proposed 
project  and  these  other  projects  should 
be  described,  and  the  number  of  person- 
months  per  year  to  be  devoted  to  the 
projects  must  be  stated. 

6.  Vitae  (2  pages  maximum  per 
investigator). 

7.  Letters  of  commitment  and  letter  of 
support  from  any  industry  or  other 
partner,  if  appropriate. 

Vn.  Other  Requirements  for  Successful 
Applicants 

The  Department  of  Commerce  Pre- 
Award  I^otification  Requirements  for 
Grants  and  Cooperative  Agreements, 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  are 
applicable  to  this  solicitation.  The 
Federal  Register  notice  also  lists  the 
forms  required  to  complete  the  standard 


Department  of  Commerce  grant 
application  package,  but  those  forms 
will  be  required  only  for  those 
applicants  who  have  been 
recommended  for  funding.  For  projects 
selected  in  Sea  Grant  states,  the  Sea 
Grant  Program  will  prepare  and  submit 
these  forms  on  behalf  of  all  projects 
selected  from  that  state.  Unsuccessful 
applications  will  be  held  in  the  National 
Sea  Grant  Office  for  a  period  of  five  (5) 
years  and  then  destroyed.  Applications 
imder  this  program  are  not  subject  to 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Pinsuant  to  Execute  Orders  12876, 
12900,  and  13021,  the  Department  of 
Commerce,  National  Oceanic  and 
Atmospheric  Administration  (DOC/ 
NOAA)  is  strongly  committed  to 
broadening  the  participation  of 
Historically  Black  Colleges  and 
Universities  (HBCU),  Hispanic  Serving 
Institutions  (HSI),  and  Tribal  Colleges 
and  Universities  (TCU)  in  its 
educational  and  research  programs.  The 
DOC/NOAA  vision,  mission,  and  goals 
are  to  achieve  full  participation  by 
Minority  Serving  Institutions  (MSI)  in 
order  to  advance  the  development  of 
hiunan  potential,  to  strengthen  the 
nation's  capacity  to  provide  high-quality 
education,  and  to  increase  opportunities 
for  MSIs  to  participate  in  and  benefit 
from  Fedend  Financial  Assistance 
programs.  DOC/NOAA  encourages  all 
applicants  to  include  meaningful 
participation  of  MSIs.  Institutions 
eligible  to  be  considered  MSIs  are  listed 
at  the  following  Internet  website:  http:/ 
/www.ed.gov/off ices/OCR/ 
minorityinst.html. 

This  notice  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  THe  use  of 
NOAA  Forms  90-2  and  90-4,  or 
equivalents,  has  been  approved  by  0MB 
under  the  control  number  0648-0362. 
Public  reporting  binden  for  these 
collections  of  information  is  estimated 
to  average  20  minutes  for  a  NOAA  Form 
90-2  and  15  minutes  for  a  NOAA  Form 
90-4.  These  response  times  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  the  National  Sea 
Grant  Office  (see  the  FOR  nJRTHER 
INFORMATKM  CONTACT  section). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
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collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  imless  that 
collection  displays  a  currently  valid 
0MB  control  number. 

Vm.  Classification 

It  has  been  determined  that  this  notice 
is  not  significant  for  purposes  of  E.O. 
12866. 

■  It  has  been  determined  that  this  notice 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  E.O.  13132. 

Because  notice  and  comment  are  not 
required  under  5  U.S.C.  553,  or  any 
other  law,  for  notices  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts  (5  U.S.C.  553(a)),  a  Regulatory 
Flexibility  Analysis  is  not  required  and 
has  not  been  prepared  for  this  notice,  5 
U.S.C.  601  et  seq. 

David  L.  Evans. 

Assistant  Administrator,  Office  of  Oceanic 
and  Atmospheric  Research,  National  Oceanic 
and  Atmospheric  Administration. 
[PR  Doc.  02-515  Filed  1-8-02;  8:45  ami 
BILUNG  COD6  3S10-KA-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

[I.D.  0t0302G] 

New  England  FIsliery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Coimcil)  is 
schedvding  a  pubUc  meeting  of  its  - 
Research  Steering  Committee  and 
Groundfish  Oversight  Committee  in 
January,  2002,  to  consider  actions 
affecting  New  England  fisheries  in  the 
exclusive  economic  zone  (EEZ). 
Recommendations  from  these  groups 
will  be  brought  to  the  full  Council  for 
formed  consideration  and  action,  if 
appropriate. 

DATES:  The  meetings  will  be  held  on 
January'  24  and  January  25,  2002.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Sheraton  Colonial  Hotel,  One 
Audubon  Road,  Wakefield,  MA  01880; 
telephone:  (781)  245-9300. 

Council  address:  New  England 
Fishery  Management  Council,  50  Water 
Street.  Mill  2.  Newburyport.  MA  01950. 


FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council; 
(978) 465-0492. 

SUPPLEMENTARY  INFORMATION: 

Meeting  Dates  and  Agendas 

Thursday,  January  24,  2002,  9:30 
a.m.-  Research  Steering  Committee 
Meeting. 

The  committee  will  review  its  roles 
and  responsibilities.  They  will  review 
experimental  fishery  permit 
correspondence.  They  will  also  discuss 
the  development  of  a  mechanism  for 
project  tracking  and  evaluation  and 
incorporation  into  the  management 
process.  The  agenda  will  include 
planning  for  the  next  Request  For 
Proposals.  Time  permitting,  the 
committee  will  review  Dr.  William 
Phoel's  silver  hake  project  report. 

Friday,  January  25,  2002,  9:30  a.m.- 
Groundfish  Oversight  Committee 
Meeting. 

The  Groundfish  Oversight  Committee 
will  resume  its  work  on  Amendment  13 
to  the  Northeast  Multispecies  Fishery 
Management  Plan.  Amendment  13  will 
establish  rebuilding  programs  for 
overfished  stocks,  and  end  overfishing 
for  those  stocks  where  it  is  occurring. 
The  Committee  will  review  the  goals 
and  objectives  for  the  Amendment,  and 
may  revise  them  if  necessary.  In 
addition,  the  Committee  will  review  the 
management  measures  under 
consideration  and  may  select  additional 
management  alternatives  for  future 
consideration.  The  Committee  will  also 
plan  its  future  work  on  the  Amendment. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305  (c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 


Dated:  |anuary  4.  2002. 
Richard  W.  Surdi.  ; 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service.  _ 
[FR  Doc.  02-550  Filed  l-tt-02;  8:45  ami 
ntUNO  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  01 0302  A] 

Pacific  Fisiiery  Management  Council; 
Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  A  subcommittee  of  the  Pacific 
Fishery  Management  Council's 
(Council)  Ad  Hoc  Groundfish  Strategic 
Plan  Implementation  Oversight 
Committee  (SPOC)  will  hold  a  meeting 
which  is  open  to  the  public. 
DATES:  The  meeting  will  convene  at  1 
p.m.  on  Wednesday,  January  30,  2002, 
recess  when  business  for  the  day  is 
completed,  then  reconvene  at  8  a.m. 
Thursday,  January  31,  2002,  and 
adjourn  at  10  a.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  West  Conference  Room  at  the  Pacific 
Fishery  Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200.  Portland, 
Oregon  97220-1384. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jim  Seger,  Fishery  E^conomics  Staff 
Officer,  telephone:  503-326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  is  to  continue 
development  of  a  SPOC  subcommittee 
report  on  options  for  controlling 
capacity  in  the  open  access  fishery.  The 
SPOC  subcommittee  will  discuss  catch 
and  participation  analyses  of  the  open 
access  fishery,  potential  qualification 
criteria  for  permitting,  and  other  data 
and  issues  relevant  to  capacity 
reduction  in  the  open  access  fishery. 

Although  non-emergency  issues  not 
contained  in  the  meeting  agenda  may 
come  before  the  SPOC  subcommittee  for 
discussion,  those  issues  may  not  be  the 
subject  of  formal  SPOC  subcommittee 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
requiring  emergency  action  under 
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section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  SPOC  subcommittee's 
intent  to  take  final  action  to  address  the 
emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Ms. 
Carolyn  Porter  at  503-326-6352  at  least 
5  days  prior  to  the  meeting  date. 

Dated:  January  3,  2002. 
Richard  W.  Surdi.  ! 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  02-553  Filed  1-8-02;  8:45  am] 
BHJJNG  CODE  3S10-22-S 


COMMISSION  OF  RNE  ARTS 

Notice  of  Meeting  I 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  17  January 
2002  at  10:00  am  in  the  Commission's 
offices  at  the  National  Building 
Museum.  Suite  312,  Judiciary  Square. 
441  F  Street,  NW.,  Washington.  DC 
20001-2728.  Items  of  discussion 
affecting  the  appearance  of  Washington, 
DC.  may  include  buildings,  parks  and 
memorials. 

Draft  agendas  are  available  to  the 
public  one  week  prior  to  the  meeting. 
Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton.  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  for  the  hearing  impaired 
shoidd  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington.  DC.  2  January  2002. 
Charles  H.  Atherton, 
Secretory'.  | 

(PR  Doc.  02^93  Filed  1-8-02:  8:45  am] 

BHJJNG  CODE  6330-01-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS  I 

Denial  of  Participation  in  the  Special 
Acceee  Program 

January  4.  2002. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

ICITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  suspending 


participation  in  the  Special  Access 
Program. 

EFFECTIVE  DATE:  January  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Flaaten,  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  Olympic 
Mills  Corporation  has  violated  the 
requirements  for  participation  in  the 
Special  Access  Program  and  has 
suspended  Olympic  Mills  Corporation 
from  participation  in  the  Program  for 
the  one-year  period  January  14,  2002 
through  January  13,  2003. 

Through  the  letter  to  the 
Commissioner  of  Customs  published 
below,  CITA  directs  the  Commissioner 
to  prohibit  entry  of  products  imder  the 
Special  Access  Program  by  or  on  behalf 
of  Olympic  Mills  Corporation  during  the 
period  January  14,  2002  through  January 
13,  2003,  and  to  prohibit  entry  by  or  on 
behalf  of  Olympic  Mills  Corporation 
under  the  Program  of  products 
manufactured  from  fabric  exported  from 
the  United  States  during  that  period. 

Requirements  for  participation  in  the 
Special  Access  Program  are  available  in 
Federal  Register  notice  63  FR  16474, 
published  on  April  3, 1998. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

lanuary  4,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 

Dear  Commissioner:  The  purpose  of  this 
directive  is  to  notify  you  that  the  Committee 
for  the  Implementation  of  Textile  Agreements 
has  suspended  Olympic  Mills  Corporation 
from  participation  in  the  Special  Access 
Program  for  the  period  January  14,  2002 
through  January  13.  2003.  You  are  therefore 
'  directed  to  prohibit  entry  of  products  under 
the  Special  Access  Program  by  or  on  behalf 
of  Olympic  Mills  Corporation  during  the 
period  January  14,  2002  through  January  13, 
2003.  You  are  further  directed  to  prohibit 
entry  of  products  under  the  Special  Access 
Program  by  or  on  behalf  of  Olympic  Mills 
Corporation  manufaciured  from  fabric 
exported  from  the  United  States  during  the 
period  January  14.  2002  through  January  13, 
2003. 

Sincerely, 
D.  Michael  Hutchinson, 


Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.02-509  Filed  1-8-02:  8:45  am] 

BILLING  CODE  3S1l>-0fl-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Intent  To  Grant  Partially 
Exclusive  Patent  License;  Tracey  A. 
Dodenhoff 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Tracey  A.  Dodenhoff,  a  revocable, 
nonassignable,  partially  exclusive 
license  to  practice  in  the  United  States, 
the  Government-owned  inventions 
described  in  U.S.  Patent  No.  5,769,084, 
issued  Jime  23, 1998,  entitled  "Method 
and  Apparatus  For  Diagnosing  Sleep 
Breathing  Disorders"  and  U.S.  Patent 
Application  Serial  No.  09/724,402,  filed 
on  November  28,  2000,  entitled 
"Method  and  Apparatus  For  Diagnosing 
Sleep  Breathing  Disorders  While  A 
Patient  Is  Awake"  in  the  field  of 
underwater  acoustic  systems. 
DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  has  fifteen  (15)  days 
from  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  any. 
ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Naval  Undersea  Warfare 
Center  Division,  Newport,  1176  Howell 
St.,  Bldg  112T,  Code  OOOC,  Newport,  RI 
02841. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
M.  J.  McGowan,  Deputy  CoimseJ- 
Patents,  Naval  Undersea  Warfare  Center 
Division,  Newport,  1176  Howell  St., 
Bldg  112T,  Code  OOOC,  Newport,  RI 
02841,  telephone  (401)  832-4736. 

(Authority:  35  U.S.C.  207.  37  CFR  part  404] 

Dated:  December  5,  2001. 
T.  J.  Welsh, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  02-'518  Filed  1-8-02;  8:45  am] 

BILUNG  CODE  3810-FF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
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comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
11,2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  maimer;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  January  3,  2002. 

John  Tressler, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Student  Financial  Assistance 

Type  of  Review:  New. 

Title:  Experimental  Sites  Initiative — 
Data  Collection  Instrument. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
household;  not-for-profit  institutions; 
state,  local,  or  tribal  gov't,  SEAs  or 
LEAs. 


Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  150. 
Burden  Hours:  1 ,650. 

Abstract:  This  data  collection 
instrument  will  be  used  to  collect 
specific  information/performance  data 
for  analysis  of  nine  experiments.  This 
effort  will  assist  ED/Student  Financial 
Assistance  (SFA)  in  obtaining  and 
compiling  information  to  help 
determine  change  in  the  administration 
and  delivery  of  Title  IV  programs.  The 
experiments  cover  major  financial  aid 
processes. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OClO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Joseph  Schubart  at  (202) 
708-9266  or  via  his  Internet  address 
foe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02^59  Filed  1-8-02:  8:45  am] 

BILLING  CODE  400(M>1-P 


DEPARTIMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
8,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regidatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  72^  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
KarenF._Lee@omb.eop.gov. 


SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection:  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  januarv-  3.  2002. 

John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer 

Office  of  Educational  Research  and 
Improvement 

Tvpe  of  Review:  Revision. 

Title:  FRSS  Survey  on  High  School 
Guidance  Counseling. 

Frequency:  One-time. 

Affected  Public:  State,  local  or  tribal 
gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,000. 

Burden  Hours:  500. 

Abstract;  This  survey  will  provide  the 
only  national  source  of  information  on 
high  school  guidance  since  1984.  The 
survey  is  designed  to  indicate  both  now 
counseling  in  high  schools  has  changed 
since  that  time  and  what  the  major  roles 
and  functions  of  counseling  programs 
are  today.  The  information  will  help 
local,  state,  and  federal  policymakers 
better  understand  the  role  of  guidance 
counseling  and  how  it  is  changing  with   . 
change  in  education  and  labor  market 
systems. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
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Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-70ft-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  her  Internet 
address  Kathy.Axt@ed.gov.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(PR  Doc.  02^60  Filed  l-a-02;  8:45  amj 
BHXMG  CODE  4000-01-P  I 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Cominent  Ftoquest 

agency:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
8.  2002. 

AOORESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
KaTen_F._Lee@omb.eop.gov. 

SUPPt-EMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
coUection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
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information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  3,  2002. 

John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Cliief  Information  Officer. 

Office  of  Educational  Research  and 
ImproTement 

Type  of  Review:  Revision. 

Title:  PEQIS  survey  on  distance 
education  in  higher  education 
institutions. 

Frequency:  One-time. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,350. 
Burden  Hours:  675. 

Abstract:  This  siuvey  will  provide 
current  nationally  representative  data 
about  distance  education  in  higher 
education  institutions.  This  is  an  area  of 
education  that  is  rapidly  changing  and 
the  survey  will  measure  change  since 
1995  and  1998  when  previous  PEQIS 
survey  collected  the  first  and  second 
nationally  representative  measures  of 
distance  education  course  offerings  and 
futxire  institutional  plans. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO.RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  should 
be  directed  to  Kathy  Axt  at  her  Internet 
address  Kathy.Axt@ed.gov.  Individuals 
who  use  a  telecommimications  device 
for  the  deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02-461  Filed  1-8-02;  8:45  am] 
BILLING  CODE  40«M>1-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  financial  Assistance 
Program  Notice  02-07;  Atmosplieric 
Radiation  Measurement  Program 

AGENCY:  U.S.  Department  of  Energy 

(DOE). 

action:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  (SC).  U.S.  Department 
of  Energy  (DOE),  hereby  announces  its 
interest  in  receiving  applications  for 
experimental  and  theoretical  studies  of 
radiation  and  clouds  in  conjunction 
with  the  Atmospheric  Radiation 
Measurement  (ARM)  Program  as  part  of 
the  U.S.  Global  Change  Research 
Program  (USGCRP).  This  notice  requests 
new  applications  and  renewal 
applications  of  grants  currently  funded 
by  DOE  under  previous  ARM  Program 
notices  that  are  relevant  to  the  terms  of 
reference  for  this  aimoimcement  and 
responsive  to  the  particular  needs 
defined  below. 

DATES:  Applicants  are  encouraged  (but 
not  required)  to  submit  a  brief 
preapplication  for  progranunatic  review. 
The  deadline  for  submission  of 
preapplications  is  March  15,  2002.  Early 
submission  of  preapplications  is 
encouiraged  to  allow  time  for  meaningful 
responses. 

Formal  applications  submitted  in 
response  to  this  notice  must  be  received 
by  4:30  p.m.,  E.S.T.,  April  11,  2002,  to 
be  accepted  for  merit  review  and  to 
permit  timely  consideration  for  award 
in  Fiscal  Year  2003. 

ADDRESSES:  Preapplications  referencing 
Program  Notice  02-07  may  be  sent  to 
the  program  contact.  Dr.- Wanda  Ferrell, 
via  electronic  mail  at: 
wanda.ferreU@science.doe.gov  or  by 
U.S.  Postal  Service  Mail  at:  Office  of 
Biological  and  Environmental  Research, 
Dr.  Wanda  Ferrell,  Environmental 
Sciences  Division,  SC-74,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290.  Electronic  mail  is 
recommended  to  speed  up  response  to 
preapplications. 

Formal  applications  referencing 
Program  Notice  02-07  should  be 
forwarded  to:  U.S.  Department  of 
Energy,  Office  of  Science,  Grants  and 
Contract  Division,  SC-64, 19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  ATTN:  Program  Notice  02- 
07.  This  address  also  must  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  any 
commercial  mail  delivery  service,  or 
when  hand-carried  by  the  applicant.  An 
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original  and  seven  copies  of  the 
application  must  be  submitted; 
however,  applicants  are  requested  not  to 
submit  multiple  application  copies 
using  more  than  one  delivery  or  mail 
service. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Wanda  Ferrell,  Office  of  Biological  and 
Enyirorunental  Research,  Enviroiunental 
Sciences  Division,  SC-74,  U.S. 
Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  telephone  (301)  903-0043, 
fax  (301)  903-8519,  Internet  e-mail 
address:  wanda.ferrell@science.doe.gov. 
The  full  text  of  Program  Notice  02-07  is 
available  via  the  World  Wide  Web  using 
the  following  web  site  address:  http:// 
www.sc.doe/production/grants/ 
grants.html. 

SUPPLEMENTARY  INFORMATION: 

Background 

Atmospheric  Radiation  Measurement 
(ARM)  Program 

Two  of  the  major  scientific  objectives 
of  the  Environmental  Sciences  Division 
(ESD)  are  to  improve  the  performance  of 
predictive  models  of  the  Earth's  climate 
and  to  thereby  make  predictions  of  the 
response  of  the  climate  system  to 
increasing  concentrations  of  greenhouse 
gases.  The  purpose  of  the  ARM  Program 
is  to  improve  the  treatment  of  radiation 
and  clouds  in  the  models  particularly 
the  General  Circulation  Models  (GCMs) 
used  to  predict  future  climate.  This 
program  is  one  component  of  a  major 
interagency  effort  to  improve  the  quality 
of  current  models  and  to  support  the 
development  of  sets  of  climate  models 
capable  of  simulating  and  predicting 
climate  and  climate  change.  The  major 
component  of  the  ARM  Program  is  an 
experimental  testbed  to  gather  data  for 
the  study  of  models  of  the  terrestrial 
radiation  field,  properties  of  clouds,  the 
full  life  cycle  of  clouds,  and  the 
incorporation  of  these  process-level 
models  into  climate  models.  This 
facility  is  referred  to  as  the  Cloud  and 
Radiation  Testbed  (CART). 

The  ARM  program  has  established 
CART  sites  in  three  climatic  regimes. 
The  fiirst  site,  Southern  Great  Plains 
(SGP),  began  operation  in  calendar  year 
1992,  with  instruments  spread  over  an 
area  of  approximately  60,000  sq.  km., 
centered  on  Lamont,  Oklahoma.  The 
second  site,  the  Tropical  Western 
Pacific  (TWP),  is.the  area  roughly 
between  10°  N  to  10°  S  of  the  equator 
from  Indonesia  to  near  Christmas  Island. 
This  region  of  the  world  plays  a  large 
role  in  the  interannual  variability 
observed  in  the  global  climate  system. 
The  first  and  second  of  the  TWP 


Atmospheric  Radiation  and  Clouds 
Stations  (ARCS)  are  operating  on  the 
islands  of  Manus,  Papua,  New  Guinea 
and  the  Republic  of  Nauru  respectively, 
and  a  third  station  at  Darwin,  Australia 
will  be  operational  in  early  2002. 
Similar  instrumentation  is  gathering 
data  in  the  vicinity  of  Point  Barrow,  on 
the  North  Slope  of  Alaska  (NSA)  and  an 
inland  site  near  Atqasak.  Program 
information  is  available  on  the  DOE/ 
OBER  WWW  site  using  the  URL:  http:/ 
/www.sc.doe.gov/production/OBER/GC/ 
arm.html. 

Request  for  Grant  Applications 

This  notice  requests  applications  for 
grants,  both  new  and  renewals  that 
address  the  broad  ARM  goal  of 
improving  cloud  and  radiation 
parameterizations  in  climate  models. 

Successful  applicants  for  renewal  of 
previously  awarded  grants,  shall 
demonstrate:  (a)  continued  relevance  of 
their  work  to  the  goals  of  the  ARM 
Program;  (b)  the  contribution  of  work 
conducted  under  previous  support  to 
the  goals  of  the  ARM  Program, 
including  a  listing  of  publications  and 
presentations;  and  (c)  relevant 
contribution  to  the  development  of  the 
ARM  Program,  particularly  the  design 
and  development  of  ARM  facilities,  as  a 
result  of  previous  funding.  Renewal 
applications  should  include  a  special 
section  covering  items  (b)  and  (c) 
entitled  "Accomplishments  Under 
Previous  Support."  (See  http:// 
www.science.doe.gov/production/ 
grants/App.html.) 

Applications  are  requested  in  one  or 
more  of  the  following  three  areas:  (a) 
The  development  of  models  and 
parameterization  of  radiative  transfer  or 
cloud  processes,  including  aerosol 
effects,  or  the  testing  of  these  models  in 
climate  GCMs  or  in  process-level 
models;  (b)  experimental  studies  at 
ARM  facilities  to  test  elements  of 
process-level  models  and  their 
performance;  or  (c)  the  analysis  of 
existing  data,  including  field  data  and 
satellite  data,  to  support  model 
development  or  testing.  Applicants 
should  specifically  describe  the  role  of 
their  proposed  research  in  the 
improvement  of  climate  GCMs  and/or 
related  models  and  delineate  the  path 
that  their  results  will  take  to  make  those 
improvements. 

The  efforts  proposed  must  have  as  a 
focus  the  conduct  of  research  using  the 
ARM  data  streams  or  ARM  sites. 
Successful  applicants  for  research  on 
either  parameterization  development 
and  evaluation  or  data  assimilation  will 
be  encouraged  to  cooperate  with  the 
Initial  Tendency  Error  Analysis  (http:// 
www-pcmdi.llrd.gov/itea/)  effort  at 


DOE'S  Program  for  Climate  Model 
Diagnosis  and  Intercomparison 
(PCMDI).  Successful  applicants  will 
participate  in  the  continuing 
development  of  the  detailed 
experimental  approaches  for  the  ARM. 

Efforts  that  request  funding  to  support 
the  development  of  an  instrument  or  to 
pjove  the  scientific  utility  of  an 
instrument  will  not  be  considered. 

Specific  areas  of  interest  to  the  ARM 
Program  include,  but  are  not  limited  to: 

•  Use  of  ARM  data  to  test 
quantitatively  cloud  and  radiation 
parameterizations  used  in  GCMs 

•  Development  of  new  cloud  and 
radiation  parameterizations 

•  Determination  of  the  concentration 
and  advection  of  cloud  water  and  ice  on 
the  regional  scale 

•  Statistics  of  cloud  fields  and  their 
interaction  with  atmospheric  radiation 

•  Realistic  retrievals  of  the  3D 
structure  of  clouds  on  scales  of  10  to 
IOC  km 

•  Retrieval  of  ice  water  path  and  ice 
cloud  microphysics  using  remote 
sensing  measurements  from  the  ground 
or  grouiKi  and  satellite 

•  Calculation  of  heating  rate  profiles 
in  realistic  cloud  fields 

•  Climatological  properties  of 
aerosols  over  tfie  SGP  site  using  ARM 
data 

•  Combining  groimd-based  and 
satellite  remote  sensing  data  to  provide 
improved  characterization  of  the 
atmospheric  column  above  and 
surrounding  the  ARM  sites,  particularly 
at  the  remote  sites  in  the  TWP  and  NSA 

To  ensure  that  the  program' meets  the 
broadest  needs  of  the  research 
community  and  the  specific  needs  of  the 
DOE  ESD,  successful  applicants  are 
expected  to  participate  as  ARM  Science 
Team  members  in  the  appropriate 
working  group(s)  relevant  to  their 
efforts.  Costs  for  participation  in  ARM 
Science  Team  meetings  and 
subconunittee  meetings  should  be  based 
on  two  trips  of  1  week  each  to 
Washington,  DC,  and  two  trips  of  3  days 
each  to  Chicago,  Illinois. 

Program  Funding 

It  is  anticipated  that  approximately 
$2,000,000  will  be  available  for  awards 
in  Fiscal  Year  2003,  contingent  upon  the 
availability  of  appropriated  funds. 
Multiple  year  funding  of  awards  is 
expected,  with  out-year  funding  also 
contingent  upon  the  availability  of 
appropriated  funds,  progress  of  the 
research,  and  progranunatic  needs.  The 
allocation  of  funds  within  the  research 
areas  will  depend  upon  the  niunber  and 
quality  of  applications  received. 
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Applicants  are  strongly  encouraged  to 
collaborate  with  researchers  in  other 
institutions,  such  as:  universities, 
industry,  non-profit  organizations, 
federal  laboratories  and  Federally 
Funded  Research  and  Development 
Centers  (FFRDCs),  including  the  DOE 
National  Laboratories,  where 
appropriate,  and  to  include  cost  sharing 
wherever  feasible.  Additional 
information  on  collaboration  is  available 
in  the  Application  Guide  for  the  Office 
of  Science  Financial  Assistance  Program 
that  is  available  via  the  World  Wide 
Web  at:  http://www.sc.doe.gov/ 
production/gmnts/Colab.html. 

PreappUcations 

Potential  applicants  are  strongly 
encouraged  to  submit  a  brief 
preapplication  that  consists  of  two  to 
three  pages  of  narrative  describing  the 
research  objectives  and  methods  of 
accomplishment.  These  will  be 
reviewed  relative  to  the  scope  and 
research  needs  of  the  ARM  Program. 
Principal  Investigator  (PI)  address, 
telephone  number,  fax  number  and  e- 
.  mail  address  are  required  parts  of  the 
preapplication.  A  response  to  each 
preapplication  discussing  the  potential 
program  relevance  of  a  formal 
application  generally  will  be 
communicated  within  15  days  of 
receipt.  Use  of  e-mail  for  this 
conmnmication  will  decrease  the 
possibility  of  delay  in  responses  to  the 
preapplication. 

The  deadline  for  the  submission  of 
preapplications  is  March  15,  2002. 
Applicants  should  allow  sufficient  time 
so  that  the  formal  applicaticm  deadline 
is  met.  SC's  preapplication  policy  can 
be  found  on  SC's  Grants  and  Contracts 
Web  Site  at:  http://www.sc.doe.gov/ 
production/grants/preapp.html. 

Merit  Review  i 

Applications  will  be  subjected  to 
formal  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria  which  are  listed  in 
descending  order  of  importance  codified 
at  10  CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project; 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources; 

4.  Reasonableness  and      | 
Appropriateness  of  the  Propbsed 
Budget. 

The  evaluation  process  will  include 
program  policy  factors  such  as  the 
relevance  of  the  proposed  research  to 


the  terms  of  the  announcement  and  the 
agency's  programmatic  needs.  Note, 
external  peer  reviewers  are  selected 
with  regard  to  both  their  scientific 
expertise  and  the  absence  of  conflict-of- 
interest  issues.  Both  federal  and  non- 
federal reviewers  will  often  be  used,  and 
submission  of  an  application  constitutes 
agreement  that  this  is  acceptable  to  the 
investigator(s]  and  the  submitting 
institution. 

Submission  Information 

Information  about  development  and 
submission  of  applications,  eligibility, 
limitations,  evaluation,  selection 
process,  and  other  policies  and 
procedures  may  be  found  in  10  CFR  Part 
605  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
the  Guide  and  required  forms  is  made 
available  via  the  World  Wide  Web  at: 
http://www.sc.doe.gov/production/ 
grants/gmnts.html.  DOE  is  under  no 
obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

The  technical  portion  of  the 
application  should  not  exceed  twenty- 
_five  double-spaced  pages  and  should 
include  detailed  budgets  for  each  year  of 
support  requested.  Awards  are  expected 
to  begin  on  or  about  November  1,  2002. 
On  the  grant  face  page,  form  DOE  F 
4650.2,  in  block  15,  also  provide  the  Pi's 
phone  number,  fax  number  and  e-mail 
address.  Attachments  include 
curriculum  vitae,  a  listing  of  all  current 
and  pending  federal  support,  and  letters 
of  intent  when  collaborations  are  part  of 
the  proposed  research.  Curriculum  vitae 
should  be  submitted  in  a  form  similar  to 
that  of  NIH  or  NSF  (two  to  three  pages), 
see  for  example:  http://www.nsf.gov/bfa/ 
cpo/gpg/fkit.h  tm#forms-9. 

In  addition  to  the  original  and  seven 
copies  of  the  application  that  must  be 
submitted,  the  applicants  are  asked  to 
submit  an  electronic  copy  of  the  abstract 
in  ASCn  format  to: 
wanda.ferrelI@science.doe.gov.  The 
abstract  should  include  the  following 
information:  PI  and  co-PIs,  their 
institutions,  and  a  brief  summary  of 
research. 

For  researchers  who  do  not  have 
access  to  the  Worid  Wide  Web  (WWW), 
please  contact  Karen  Carlson, 
Environmental  Sciences  Division,  SC- 
74,  U.S.  Department  of  Energy,  19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  phone:  (301)  903-3338, 
fax:  (301)  903-8519,  e-mail: 
karen.carlson@science.doe.gov;  for  hard 
copies  of  background  material 
mentioned  in  this  solicitation. 


Technical  information  on  ARM  is 
available  on  the  WWW  at  the  URL: 
http://www.arm.gov  and  the  ARM 
Program  Office  at  the  Pacific  Northwest 
National  Laboratory,  P.O.  Box  999, 
Richland,  Washington  99352,  telephone: 
(509) 375-6964. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control  number  is 
ERFAP  10  CFR  Part  605. 

Issued  in  Washington,  DC,  on  December 
28.  2001. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 
[FR  Doc.  02-500  Filed  1-8-02:  8:45  am] 

MIXING  CODE  64SO-02-U 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  02-12:  Naturai  and 
Accelerated  Bioremediatlon  Research 
Program 

agency:  U.S.  Department  of  Energy 

(DOE). 

ACTION:  Notice  inviting  grant 

applications. 

SUMMARY:  The  Office  of  Biological  and 
Environmental  Research  (OBER)  of  the 
Office  of  Science  {SC>,  U.S.  Department 
of  Energy  (DOE),  hereby  announces  its 
interest  in  receiving  applications  for 
research  grants'in  the  Natiiral  and 
Accelerated  Bioremediatlon  Research 
(NABIR)  Program.  The  focus  of  the 
NABIR  program  is  on  radionuclides  and 
metals  that  1)  pose  the  greatest  potential 
risk  to  humans  and  the  environment  at 
IXDE  sites,  and  2)  are  tractable  for 
immobilization  by  means  (rf 
bioremediatlon.  Applicatibns  are 
especially  encouraged  that  address  the 
radionuclides  uraniiim  and  technetium. 
Applications  should  describe  research 
projects  in  one  of  the  following 
categories: 

1.  Projects  that  address  the  scientific 
aims  of  the  Biomolecular  Science  and 
Engineering  Element. 

2.  Projects  to  be  performed  at  the 
NABIR  Field  Research  Center  (FRC) 
addressing  field  scale  biostimulation  of 
microbiological  processes  that 
immobilize  uranium  and/or  technetiimi. 
Interdisciplinary  teams  must  include,  at 
a  minimum,  expertise  in  microbiology, 
geochemistry  and  hydrology. 

DATES:  Researchers  are  strongly 
encouraged  (but  not  required).to  submit 
a  preapplication  for  programmatic 
review.  Early  submission  of 
preapplications  is  encouraged,  to  allow 
time  for  review  for  programmatic 
relevance.  A  brief  preapplication  should 
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consist  of  one  or  two  pages  of  narrative 
describing  the  research  objectives  and 
methods. 

The  deadline  for  receipt  of  formal 
applications  is  4:30  p.m.,  E.S.T.,  March 
13,  2002,  to  be  accepted  for  merit  review 
and  to  permit  timely  consideration  for 
awards  late  in  Fiscal  Year  2002,  or  in 
early  Fiscal  Year  2003.  An  original  and 
seven  copies  of  the  application  must  be 
submitted;  however,  applicants  are 
requested  not  to  submit  multiple 
applications  using  more  than  one 
delivery  or  mail  service. 
ADDRESSES:  If  submitting  a 
preapplication,  referencing  Program 
Notice  02-12,  it  should  be  sent  by  e- 
mail  to 

anna.palmisano@science.doe.gov. 
Formal  applications  referencing 
Program  Notice  02-12  on  the  cover  page 
must  be  forwarded  to:  U.S.  Department 
of  Energy,  Office  of  Science,  Grants  and 
Contracts  Division,  SC-64, 19901 
Germantown  Road,  Germantown,  MD 
20874-1290,  ATTN:  Program  Notice  02- 
12.  This  address  must  also  be  used 
when  submitting  applications  by  U.S. 
Postal  Service  Express  Mail  or  any  other 
commercial  overnight  delivery  service, 
or  when  hand-carried  by  the  applicant. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Anna  Palmisano,  Environmental 
Sciences  Division,  SC-74,  Office  of 
Biological  and  Eiivironmental  Research, 
Office  of  Science,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  MD  20874-1290, 

"  telephone:  (301)  903-9963,  e-mail: 
anna.palmisano@science.doe.gov,  fax: 
(301)  903-8519.  The  full  text  of  Program 

.  Notice  02-12  is  available  via  the 
Internet  using  the  following  web  site 
address:  http://www.sc.doe.gov/ 
production/ ffxints/grants.html. 
SUPPI^MENTARY  INFORMATION: 

Background 

For  more  than  50  years,  the  U.S. 
created  a  vast  network  of  more  than  113 
facilities  for  research,  development,  and 
testing  of  nuclear  materials.  As  a  result 
of  these  activities,  subsurface 
contamination  has  been  identified  at 
over  7,000  discrete  sites  across  the  U.S. 
Department  of  Energy  (DOE)  complex. 
With  the  end  of  the  Cold  War  threat,  the 
DOE  has  shifted  its  emphasis  to 
remediation,  decommissioning,  and 
decontamination  of  contaminated 
groundwater,  sediments,  and  structures 
at  its  sites.  DOE  is  currently  responsible 
for  remediating  1.7  trillion  gallons  of 
contaminated  groundwater  and  40 
million  cubic  meters  of  contaminated 
soil.  It  is  estimated  that  more  than  60% 
of  DOE  facilities  have  groundwater 
contaminated  with  metals  or 


radionuclides.  The  only  other  type  of 
contaminant  that  appears  more  often 
than  metal  and  radionuclide 
contaminants  in  groundwater  is 
chlorinated  hydrocarbons.  More  than 
50%  of  all  soil  and  sediments  at  DOE 
facilities  are  contaminated  with      . 
radionuclides  and  metals,  the 
contaminants  found  with  the  highest 
frequency  in  soil  at  all  DOE  waste  sites. 
Indeed,  while  virtually  all  of  the 
contaminants  foimd  at  industrial  sites 
nationwide  can  also  be  foimd  at  DOE 
sites,  many  of  the  metals  and  especially 
the  radionuclides  foimd  on  DOE  sites 
are  unique  to  those  sites.  The  NABIR 
program  aims:  (1)  To  provide  the 
fundamental  knowledge  to  support  the 
development  of  new  remediation 
technologies  for  radionuclides  and 
metals,  and  (2)  to  advance  the 
understanding  of  the  key 
microbiological  and  geochemical 
processes  that  control  the  effectiveness 
of  in  situ  immobilization  as  a  means  of 
long  term  stewardship. 

While  bioremediatlon  of  organic 
contaminants  involves  their 
transformation  to  benign  products  such 
as  carbon  dioxide,  bioremediation  of 
radionuclides  and  metals  involves  their 
removal  from  the  aqueous  phase  to  , 

reduce  risk  to  humans  and  the 
environment.  Microorganisms  can 
directly  transform  radionuclides  and 
metals  by  changing  their  oxidation  state 
to  a  reduced  form  that  leads  to  in  situ 
immobilization.  Or,  microorganisms  can 
indirectly  immobilize  radionuclides  and 
metals  through  the  reduction  of 
inorganic  ions  that  can,  in  turn, 
chemically  reduce  contaminants  to  less 
mobile  forms.  The  long-term  stability  of 
these  reduced  contaminants  is  as  yet 
unknown.  Other  mechanisms  whereby 
microorganisms  can  influence  mobility 
of  contaminants  include  alteration  of 
pH,  oxidation/reduction  reactions  and 
complexation. 

Currently,  the  fundamental 
knowledge  that  would  allow  cost- 
effective  deployment  of  in  situ 
subsurface  bioremediation  of 
radionuclides  and  metals  is  lacking.  The 
focus  of  the  NABIR  program  is  on 
radionuclides  and  metals  that:  (1)  Pose 
the  greatest  potential  risk  to  humans 
and  the  environment  at  DOE  sites,  and 
(2)  are  tractable  for  immobilization  by 
means  of  bioremediation.  Thus,  research 
is  focused  on  the  radionuclides 
uranium,  technetium,  and  plutonium 
and  the  metals  chromium  and  mercury. 
Radioactive  contaminants  such  as 
tritium  and  cobalt  are  not  a  focus 
because  of  their  relatively  short  half 
lives,  and  strontium  and  cesium  are  not 
addressed  because  they  are  not  readily 
amenable  to  biotransformation. 


Research  is  focused  on  subsurface 
sediments  below  the  zone  of  root 
influence  and  includes  both  the  vadose 
(unsaturated)  zone  and  the  saturated 
zone  (groundwater  and  sediments). 
NABIR  research  is  oriented  toward 
application  in  areas  that  have  low  levels 
of  widespread  contamination  because  it 
is  too  costly  to  clean  up  those  situations 
with  existing  technologies.  Uranium, 
technetium,  and  chromium  can  be 
especially  mobile  in  the  subsurface 
under  certain  conditions;  they  are  risk- 
driving  contaminants  at  some  DOE  sites. 
The  effects  of  co-contaminants,  such  as 
nitrate,  complexing  agents,  such  as 
Ethylenediaminetetraacetate  and 
chlorinated  solvents,  such  as 
trichloroethylene  and  carbon 
tetrachloride  on  the  behavior  of 
radionuclides  and  metals  in  the 
subsurface  is  also  of  interest  =to  the 
NABIR  program. 

NABIR  Program 

The  goal  of  the  NABIR  program  is  to 
provide  the  fundamental  science  that 
will  serve  as  the  basis  for  development 
of  cost-effective  bioremediation  and 
long-term  stewardship  of  radionuclides 
and  metals  in  the  subsurface  at  DOE 
sites.  The  focus  of  the  program  is  on 
strategies  leading  to  long-term 
immobilization  of  contaminants  in  place 
to  reduce  the  risk  to  humans  and  the 
environment.  The  NABIR  program 
encompasses  both  intrinsic 
bioremediation  by  naturally  occurring 
microbial  communities,  as  well  as 
accelerated  bioremediation  through  the 
use  of  biostimulation  (addition  of 
inorganic  or  organic  nutrients).  NABIR 
will  provide  an  improved, 
multidisciplinary  understanding  of  the 
biogeochemical  functioning  of  terrestrial 
subsurface  systems.  The  NABIR 
Program  supports  hypothesis-driven 
research  that  is  more  fundamental  in 
nature  than  demonstration  projects. 

Naturally  occurring  subsurface 
microbes  may  be  involved  in  intrinsic 
bioremediation  of  radionuclides  and 
metals  by  reduction  and 
immobilization,  either  directly  or 
indirectly.  However,  these  natural 
processes  typically  occur  at  fairly  slow 
rates,  and  there  may  be  a  need  to  use 
biostimulation  to  enhance  the  rates.  The 
primary  focus  of  the  NABIR  program  is 
on  biostimulation  strategies,  due  to  the 
ubiquity  of  metal-reducers  in  nature.  In 
situ  immobilization  of  contaminants  is 
one  approach  to  long-term  stewardship, 
which  is  the  post-closure  responsibility 
of  DOE  at  its  contaminated  sites.  Long- 
term  stewardship  involves  long-term 
monitoring  and  other  maintenance 
activities  to  ensure  that  residual  in- 
ground  contaminants  do  not  spread 
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further.  Immobilized  radionuclides  and 
metals  are  not  removed  from  the 
subsurface  as  may  occur  with 
excavation,  pump  and  treat,  or 
biodegradation  of  organic  contaminants. 
Immobilization  is  focused  on 
contaminant  capture  from  both  vadose 
zone  and  groundwater  plumes.  As  such, 
it  may  be  a  strategy  applied  to  prevent 
the  discharge  of  deep  or  widely 
distributed  contaminants  from  the 
vadose  zone  to  groundwater,  or  from 
groundwater  to  a  receiving  water  body 
(e.g.,  the  Columbia  River  at  Hanford). 
Therefore,  an  important  aspect  to  the 
NABIR  program  is  to  assess  factors 
controlling  the  long-term  stability  of  the 
immobilized  contaminants  and  to 
devise  approaches  (biological/chemical) 
to  maintain  their  immobilization 
through  the  stewardship  phase. 
Research  on  phytoremediation  is  not 
supported  by  NABIR. 

The  NABIR  program  consists  of  four 
interrelated  scientific  research  elements 
(Biogeochemical  £)ynamics. 
Biotransformation,  Community 
Dynamics  and  Microbial  Ecology,  and 
Biomolecular  Science  and  Ejigineering). 
Innovative  method  development  for  the 
four  NABIR  scientific  research  elements 
is  supported  under  the  Assessment 
Element.  The  program  also  includes  an 
element  addressing  ethical,  legal  and 
social  issues  of  bioremediation  called 
Bioremediation  and  its  Societal 
Implications  and  Concerns  (BASIC).  The 
NABIR  program  encourages  researchers 
to  integrate  laboratory  and  field 
research.  IX)E  has  a  Field  Research 
Center  (FRC)  at  the  Y-12  site  near  Oak 
Ridge  National  Laboratory  (ORNL). 
Additional  information  about  NABIR 
and  the  FRC  can  be  accessed  from  the 
NABIR  Homepage:  http://www.lbl.gov/ 
NABIR/  I 

Coirent  Request  for  AppUcHtions 

Two  kinds  of  projects  are  solicited  in 
this  request  for  applications: 

1.  Research  projects  that  address  the 
scientific  aims  of  the  NABIR 
Biomolecular  Science  and  Engineering 
Element. 

2.  Research  projects  to  be  performed 
at  the  NABIR  FRC  addressing  field  scale 
biostimulation  of  microbiological 
processes  that  immobilize  uranium  and/ 
or  technetium.  Research  would  be 
conducted  at  the  FRC  that  is  located 
near  Oak  Ridge  National  Laboratory, 
Oak  Ridge,  TN.  Interdisciplinary  teams 
must  include,  at  a  minimum,  experts  in 
the  fields  of  microbiology, 
geochemistry,  and  hydrology. 

Applications  for  research  on  other 
elements  of  the  NABIR  program  will  not 
be  addressed  at  this  time. 


The  NABIR  Biomolecular  Science  and 
Engineering  Element 

Research  in  the  Biomolecular 
Sciences  and  Engineering  element 
provides  a  knowledge  base,  at  the 
biomolecular  level,  of  the  processes 
leading  to  the  in  situ  immobilization  of 
radionuclides  (U,  Tc,  and  Pu)  and 
metals  (Cr  and  Hg)  by  indigenous 
subsurface  microorganisms. 
Applications  for  this  solicitation  are 
especially  encouraged  that  address  the 
radionuclides  uranium  and  technetiiun. 
The  primary  goal  of  this  element  is  to 
understand  the  genetic,  biochemical, 
and  regulatory  processes  that  mediate 
biotransformation  of  these  specific 
radionuclides  and  metals,  leading  to 
their  immobilization.  Characterization 
of  genes,  gene  products,  and  genetic 
regulatory  networks  associated  with 
these  biotransformations  is  key  to  this 
understanding.  Secondary  goals 
include:  (1)  Understanding  molecular 
mechanisms  of  resistance  of  subsurface 
microorganisms  to  radionuclide  and 
metal  toxicity,  (2)  understanding,  at  a 
molecular  level,  the  processes  of  lateral 
transfer  between  microbes  of  genes 
involved  in  biotransformation  of  these 
radionuclides  and  metals,  (3) 
developing  novel  technologies  to 
provide  insights  into  biomolecular 
mechanisms  of  radionuclide  and 
radionuclide  biotransformation,  and  (4) 
developing  approaches  to  manipulate 
pathways  and  enzyme  systems  that 
mediate  these  transformations  to 
improve  their  ability  to  inunobilize 
these  radionuclides  and  metals. 

DOE  subsiuface  sites  encompass  a 
wide  range  of  environments,  with  a 
diversity  of  microbial  communities  and 
contaminants.  One  of  the  challenges  of 
the  Biomolecular  Science  and 
Engineering  Element  is  to  select 
microbes  for  studies  that  are  active 
members  of  subsm^ace  microbial 
communities.  A  second  challenge  is  to 
extrapolate  laboratory  findings  on  pure 
cultures  under  laboratory  conditions  to 
complex  in  situ  environmental 
conditions.  This  extrapolation  is  . 
especially  critical  in  studying  gene 
expression,  which  may  be  modified  by 
changes  in  local  cellular  environments 
in  the  subsurface.  A  third  challenge  is 
to  take  advantage  of  genomic  and  other 
data  derived  from  the  DOE  Microbial 
Genome  Program  on  subsurface 
microorganisms  to  increase  our 
understanding  of  how  genes  relevant  to 
bioremediation  are  expressed  in  the 
environment. 


Technical  Areas  of  Interest  for  the 
Biomolecular  Science  and  Engineering 
Element 

Research  projects  are  sought  that 
focus  on  imderstanding  the  regulation  of 
genes  that  have  been  identified  to  be 
important  in:  (1)  The  immobilization  of 
radionuclides  (U,  Tc,  and  Pu)  and   . 
metals  (Cr  and  Hg)  by  naturally 
occurring  microorganisms  in 
contaminated  subsurface  environments, 
and  (2)  the  growth  and  survival  of 
microorganisms  in  the  presence  of  these 
radionuclides  and  metals.  Applications 
should  primarily  focus  on  indigenous 
subsurface  microorganisms  that  can 
precipitate  and  immobilize  these 
radionuclides  and  metals.  Applications 
addressing  immobilization  of  uranium 
and  technetium  are  strongly 
encouraged.  For  mercury  and 
plutonium,  two  other  contaminants 
targeted  by  the  NABIR  program, 
strategies  for  immobilization  are  less 
clear,  and  may  require  the  development 
of  novel  approaches.  Detailed  studies  of 
the  enzymatic  mechanisms  for 
radionuclide/metal  reduction  are 
needed  to  increase  our  imderstanding  of 
in  situ  processes  and  to  identify  gene 
targets  for  better  molecular  assessment 
of  radionuclide  and  metal  reduction. 
Microorganisms  selected  for 
Biomolecular  Science  and  Engineering 
research  should  be  those  that  may  play 
an  important  role  in  reducing  these 
radionuclides  and/or  metals  in 
subsurface  environments.  Exploring  the 
effects  of  key  environmental  parameters 
on  genetic  regulation  and  expression  of 
radionuclide  and/or  metal  reduction  is 
a  critical  need.  The  NABIR  FRC 
provides  an  opportunity  for 
Biomolecular  Science  and  Engineering 
researchers  to  work  at  a  DOE  site  in 
collaboration  with  scientists  from  the 
Biogeochemistry,  Biotransformation, 
and  Community  Dynamics  elements. 
Studies  at  the  NABIR  FRC  show  that 
microbial  reduction  of  radionuclides 
and  metals  is  affected  by  the  presence 
of  nitrate  and  low  pH.  Thus,  research 
into  microbial  mechanisms  involved  in 
the  reduction  of  these  radionuclides  and 
metals  in  this  type  of  subsurface 
environment  is  of  special  interest.  More 
information  on  the  NABIR  FRC  and 
current  research  being  conducted  at  the 
FRC  can  be  found  at  the  web  site  http:/ 
/www.esd.oml.gov/nabufrc.  The 
ultimate  goal  of  this  element  is  to 
improve  our  ability  to  predict  and  to 
manipulate  the  activities  of  microbes  in 
situ,  particularly  in  an  in  situ 
immobilization  scenario. 

New  and  creative  scientific 
approaches  are  sought  that  address  the 
following  fundamental  research 
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questions  for  the  Biomolecular  Science 
and  Engineering  Element: 

What  are  the  basic  biomolecular 
mechanisms  of  uranium  and  technetium 
reduction  and  reoxidation  in 
microorganisms,  primarily  those 
indigenous  to  the  subsurface? 

How  do  low  pH  and  high  nitrate 
concentrations  impact  the  biochemistry 
and  gene  expression  and  regulation  of 
uraniimi  and  technetium  reduction? 

How  can  biomolecular  processes  be 
manipulated  to  enhance  the 
sustainability  of  immobilization  of 
uranium  and  technetium? 

Are  there  novel  biomolecular 
mechanisms  that  can  be  used  to 
immobilize  merCiuy  or  plutonium? 

For  further  information  on  the 
Biomolecular  Science  and  Engineering 
Element,  please  contact  Dr.  Daniel  Drell 
[Daniel.Drell@science.doe.gov],  the 
Program  Element  Manager. 

Field  Scale  Bioremediation 
Experiments 

Although  bioremediation  of 
radionuclides  and  metals  has  been 
studied  in  the  laboratory,  and 
bioremediation  technologies  have  been 
demonstrated  in  the  field,  there  are  few 
examples  of  carefully  controlled, 
hypothesis-driven,  in  situ 
bioremediation  research  at  the  field- 
scale.  The  NABIR  FRC  provides 
opportunities  for  such  field-scale 
experiments.  The  focus  of  field 
experiments  at  the  FRC  is  on  in  situ 
immobilization  of  radionuclides,  such 
as  uranium  and  technetium  by 
microbiological  processes.  For  more 
information  on  the  NABIR  FRC,  access 
the  FRC  web  site  at  http:// 
www.esd.oml.gov/nabirfrc.  For  this 
solicitation,  applicants  are  especially 
encoinaged  to  develop  experiments  for 
Area  2,  a  low  nitrate,  circumneutral  site 
at  the  FRC.  Applicants  may  also  choose 
to  propose  research  for  Area  1,  a  high 
nitrate,  low  pH  site.  Both  sites  are 
described  in  the  following  sections; 
maps  and  additional  information  on  the 
sites  are  available  at  the  FRC  web  site. 

Applicants  must  propose  a  testable 
hypothesis  that  is  based  on  biologically- 
mediated  mechanisms  of 
immobilization  for  in  situ  field  research, 
and  they  should  describe  a  detailed 
technical  approach  that  should  include 
(1)  establishing  a  defined  (sinface  area 
and  depth)  experimental  and  control 
plot  within  the  proposed  contaminated 
field  site,  and  (2)  manipulating  the 
experimental  plot  by  amendments  of 
nutrients  or  oUier  chemicals  that  might 
stimulate  microbial  communities  to 
immobilize  uranium  or  technetium.  The 
technical  approach  must  be  described  in 
phases  such  that  completion  of  each 


phase  could  result  in  publishriile 
results.  A  statistically  robust  sampling 
regimen  to  determine  the  efficacy  of  the 
manipulation  should  also  be  described. 
Moreover,  the  applicant  must  explain 
the  technical  feasibility  of  performing 
the  proposed  field  research.  Technology 
demonstration  projects  will  not  be 
funded  by  this  solicitation. 

The  applicants  should  propose 
research  to  be  performed  as  an 
interdisciplinary  team  including,  at  a 
minimiun,  expertise  in  microbiology, 
geochemistry,  and  hydrology.  The 
Principal  Investigator  for  the  team  must 
have  prior  experience  in  relevant  field 
research,  and  the  activities  of  each  team 
member  must  be  clearly  defined.  Multi- 
institutional  partnerships  are  strongly 
encouraged;  for  example,  applicants 
may  draw  expertise  from  National 
Laboratories,  academia,  and  other 
institutions  engaged  in  basic  research. 
The  successful  team  must  be  willing  to 
partner  with  other  funded  NABIR 
investigators  who  may  wish  to  obtain 
samples  in  conjunction  with  the 
proposed  field  studies. 

Although  compliance  with  National 
Environmental  Policy  Act  (NEPA)  is  the 
responsibility  of  DOE,  successful 
applicants  who  propose  to  conduct  field 
research  are  expected  to  provide 
information  necessary  for  the  DOE  to 
complete  the  NEPA  review  and 
documentation.  Successful  applicants 
will  also  be  expected  to  brief  and  to  - 
obtain  approval  of  their  written  work 
plan  from  the  FRC  Advisory  Panel  prior 
to  beginning  their  field  work.  For  this 
solicitation,  applicants  should  describe 
how  they  would  communicate  their 
proposed  experimental  design  and  their 
results  to  stakeholders,  regulators,  and 
community  groups.  Applicants  may 
wish  to  review  the  FRC  Commimication 
Plan,  which  can  be  found  on  the  FRC 
web  site.  All  applicants  should  discuss 
other  relevant  societal  issues,  where 
appropriate,  which  may  include 
intellectual  property  protection,  and 
communication  with  and  outreach  to 
affected  communities  (including 
members  of  affected  minority 
commtmities  where  appropriate)  to 
explain  the  proposed  research.  For 
further  information  on  NABIR  Field 
Research,  please  contact  Mr.  Paul  Bayer 
(paul.bayer®  science.doe.gov),  the 
NABIR  Field  Activities  Manager. 

Characteristics  of  Area  2  at  the  NABIR 
FRC 

The  S-3  Ponds  were  the  primary 
source  of  contamination  detected  at 
Area  2  of  the  NABIR  FRC.  The  S-3' 
Ponds  consisted  of  foxn  unlined  ponds 
constructed  in  1951  on  the  west  end  of 
the  Y-12  Plant.  Liquid  wastes. 


composed  primarily  of  nitric  acid 
plating  wastes  containing  nitrate  and 
various  radionuclides  and  metals  (e.g., 
uranium  and  technetium)  were  disposed 
of  in  the  ponds  until  1983.  Waste 
disposal  activities  at  .the  site  have 
created  a  mixed  waste  plume  of 
contamination  in  the  underlying 
unconsolidated  residuum  (primarily 
saprolite  and  fill)  and  shale  bedrock. 
Area  2  is  located  several  hundred  feet  to 
the  southwest  of  the  former  Ponds. 
Contaminants  were  probably 
transported  to  Area  2  through  a  historic 
stream  channel  of  Bear  Creek  during 
operation  of  the  Ponds.  Some 
contaminated  residuum  and  sediments 
in  Area  2  were  excavated  and  deposited 
in  the  S-3  Ponds,  however,  much 
contaminated  residuum  remains  and 
contributes  to  the  groundwater 
contamination  currently  detected  in 
Area  2. 

A  typical  geologic  profile  at  Area  2 
would  consist  of  about  6  m  of  reworked 
fill  and  saprolite  at  the  surface 
underlain  by  2  m  of  intact  saprolite  with 
weathered  bedrock  below  the  saprolite. 
As  much  as  300-500  mg/kg  of  uranium 
may  be  associated  with  the  solid  phase 
material.  The  reworked  fill  tends  to  , 

have  a  higher  hydraulic  conductivity 
than  the  native  saprolite.  Based  on  data    • 
from  a  tracer  study  test  conducted  in 
1998,  the  rate  of  interstitial  groundwater 
movement  in  the  unconsolidated  fill 
was  calculated  to  range  from  0.7  to  4.5 
m/day,  with  an  average  rate  of  about  2.2 
m/day.  Hydraulic  monitoring  at  the  site 
indicates  that  the  depth  to  groundwater 
is  approximately  4.5  meters  from  the 
surface  and  the  hydraulic  gradient 
ranges  between  about  0.01  and  0.025  to 
the  southwest  towards  the  Creek. 
Vertical  upward  gradients  between  the 
shale  bedrock  and  unconsolidated  zone 
are  as  great  as  0.25. 

In  Area  2,  tliere  is  a  shallow  pathway 
(<10  m)  for  the  migration  of 
groundwater  contaminated  with 
uraniiun  (1-2  mg/L)  to  seep  in  the  upper 
reach  of  Bear  Creek,  which  is  adjacent 
to  Area  2.  Nitrate  concentrations  are 
generally  <100  mg/L  at  Area  2,  but  have 
been  detected  above  1,000  mg/L  in 
several  of  the  wells.  Technetiiun 
concentrations  are  generally  less  than 
600  pCi/L,  and  total  dissolved  solids 
concentrations  are  approximately  1 ,000 
mg/L.  The  pH  of  groundwater  at  Area  2 
tends  to  be  between  6  and  7  with 
dissolved  oxygen  content  about  1-2  mg/ 
L.  Areas  of  higher  and  lower  uranium 
and  nitrate  exist  at  Area  2.  For  example 
TPB-16  which  is  representative  of  an 
area  with  higher  uranium  and  lower 
nitrate  contains  28  mg/L  nitrate,  98  mg/ 
L  sulfate,  310  mg/L  chloride,  60  mg/L 
inorganic  carbon,  2  mg/L  dissolved 
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organic  carbon,  and  1.3  mg/L  uranium: 
well  FW003  which  is  representative  of 
an  area  with  higher  nitrate  and  lower 
uranium  contains  1059  mg/L  nitrate,  16 
mg/L  sulfate,  183  mg/L  chloride,  89  mg/ 
L  inorganic  carbon.  13  mg/L  organic 
carbon,  and  0.01  mg/L  uranium. 

An  8  to  9  m  deep  trench  bisects  Area 
2  in  an  east  to  west  direction.  The 
trench  was  filled  with  gravel  except  for 
an  18  m  long  section  in  the  middle, 
which  was  filled  with  zero-valent  iron. 
Guar  gum  slurry  was  added  during 
excavation  to  prevent  the  trench  walls 
from  collapsing.  The  trench  is  oriented 
nearly  parallel  to  the  direction  of 
groundwater  flow  and  is  designed  to  use 
both  the  natiual  groimdwater  gradient 
and  the  permeability  contrast  between 
the  gravel  and  iron  in  the  trench  and  the 
native  silt  and  clay  outside  the  trench  to 
direct  flow  throu^  the  iron  treatment 
zone.  Approximately  52  wells  have  been 
installed  at  the  site.  Two  20m  X  20m 
plots  (one  located  on  either  side  of  the 
trench)  that  are  high  in  uranium  are 
available  for  use  by  NABIR  Pis  for  field 
research. 

Characteristics  of  Area  1  at  the  NABIR 
FRC 

The  S-3  Ponds  were  also  the  primary 
source  of  contamination  detected  at 
Area  1  of  the  NABIR  FRC.  A  small  7  m 
X  25  m  field  plot  has  been  established 
in  Area  1  just  south  of  the  S-3  Ponds. 
This  field  plot,  along  with  other 
locations  within  Area  1,  is  available  for 
NABIR  research.  Thirteen  monitoring 
wells  have  been  installed  in  the  field 
plot.  The  wells  are  generally  3  cm  in 
diameter,  about  7  m  deep  and  have  a  1.5 
m  length  of  screened  interval  at  the 
bottom  of  the  well.  The  wells  have  been 
used  in  the  past  for  conducting  small- 
scale  push-pull  tests  of  various  types.  A 
brief  description  of  these  experiments 
can  be  found  at  the  FRC  web  site.  The 
impact  of  these  push-pull  tests  probably 
does  not  extend  beyond  the  7  m  X  25 
m  field  plot.  A  typical  geologic  profile 
at  the  Area  1  field  plot  would  consist  of 
about  1.5  m  of  reworked  fill  and 
saprolite  at  the  surface  underlain  by 
about  7  m  of  intact  saprolite  with 
weathered  shale  bedrock  below  the 
saprolite.  HydraxUic  conductivity  of  the 
saprolite.is  fairly  low  (about  0.26  m/ 
day)  with  maximimi  pumping  rates  of  < 
1  liter/minute.  Hydraulic  monitoring  at 
the  site  indicates  that  the  depth  to 
groundwater  is  approximately  3.5  m 
from  the  surface  and  the  hydraulic 
gradient  is  fairly  flat.  Contaminants 
include  all  the  contaminants  generally 
associated  with  the  S-3  Ponds 
groundwater  plume  (i.e.,  nitrate, 
technetiiun.  uranium,  volatile  organic 


compounds  and  other  common  anions 
and  cations). 

Concentrations  of  contaminants  in 
groundwater  and  soil  from  well  to  well 
are  variable  but  tend  to  be  fairly  stable 
over  time  within  individual  wells. 
Nitrate  concentrations  at  the  Area  1 
field  plot  in  groundwater  range  from  48 
to  10,400  mg/1,  uranium  ranges  from 
0.01  to  7.5  mg/1,  and  technetium-99 
ranges  from  66  to  31,000  pCi/1.  Wells 
with  high  uranium  (e.g.,  >1  mg/1)  tend 
to  have  high  to  moderate  nitrate  (>  1,000 
mg/1)  and  high  technetium 
concentrations  (>1 2,000  pCi/1).  The  pH 
of  groundwater  at  Area  1  tends  to  be 
more  acidic  than  Area  2  but  ranges 
between  3.25  and  6.5  with  dissolved 
oxygen  content  about  1-2  mg/L.  Sulfate 
concentrations  range  between  219  mg/1 
and  1  mg/1,  and  chloride  concentrations 
range  between  22  and  760  mg/1. 
Aluminum  can  be  as  high  as  620  mg/1, 
and  nickel  concentrations  average 
around  8.6  mg/1.  Calcium,  sodium, 
magnesium,  and  manganese  are  other   ^ 
metals  detected  at  significant 
concentrations  (>100  mg/1)  at  the  site. 
Tetrachloroethylene  (120  ug/1).  acetone 
(230  ug/1),  and  some  other  volatile 
organic  compounds  (VCMIs)  are  also 
detected  at  the  Area  1  field  plot.  As 
much  as  375  mg/kg  of  uranium  is 
associated  with  the  solid  phase  material. 

Additional  Information  for 
Applications 

It  is  anticipated  that  up  to  $2  million 
will  be  available  for  multiple  awards  to 
be  made  in  late  Fiscal  Year  2002  and 
early  Fiscal  Year  2003,  in  the  categories 
described  above,  contingent  on 
availability  of  appropriated  funds.  An 
additional  sum,  up  to  $2  million,  will  be 
available  for  competition  by  DOE 
National  Laboratories  under  a  separate 
solicitation  (LAB  02-12).  Applications 
may  request  project  support  up  to  three 
years,  with  out-year  support  contingent 
on  availability  of  funds,  progress  of  the 
research  and  programmatic  needs. 
Annual  budgets  for  projects  in  the 
Biomolecular  Science  and  Engineering 
are  expected  to  range  from  $100,000  to 
$300,000  total  costs.  Annual  budgets  for 
interdisciplinary  field  research  projects 
at  the  FRC  are  expected  to  range  from 
$300,000-$1 ,000,000  for  total  costs. 
Costs  for  drilling  at  the  FRC  should  not 
be  included  in  the  applicant's  budget. 
DOE  may  encoiuage  collaboration 
among  prospective  investigators  to 
promote  joint  applications  or  joint 
research  projects  by  using  information 
obtained  through  the  preliminary 
applications  or  through  other  forms  of 
communication. 


Merit  Review 

Applications  will  be  subjected  to 
formal  merit  review  (peer  review)  and    • 
will  be  evaluated  against  the  following 
evaluation  criteria  which  are  listed  in 
descending  order  of  importance  codified 
at  10  CFR  605.10(d): 

1.  Scientific  and/or  Technical  Merit  of 
the  Project: 

2.  Appropriateness  of  the  Proposed 
Method  or  Approach; 

3.  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resources; 

4.  Reasonableness  and 
Appropriateness  of  the  Proposed 
Budget. 

Also,  as  part  of  the  evaluation, 
program  policy  factors  become  a 
selection  priority.  Note,  external  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Federal  and  non-federal  reviewers  will 
be  used,  and  submission  of  an 
application  constitutes  agreement  that 
this  is  acceptable  to  the  investigator(s) 
and  the  submitting  institution. 

Submission  Information 

Information  about  the  development, 
submission  of  applications,  eligibility, 
limitations,  evaluation,  the  selection 
process,  and  other  policies  and 
procediues  may  be  found  in  10  CFR  part 
605,  and  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program.  Electronic  access  to 
SC's  Financial  Assistance  Application 
Guide  is  possible  via  the  World  Wide 
Web  at:  http://www.sc.doe.gov/ 
production/grants/grants.html.  DOE  is 
under  no  obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made.  In  addition,  for  this  notice, 
the  research  description  must  be  20 
pages  or  less,  exclusive  of  attachments, 
and  must  contain  an  abstract  or 
siunmary  of  the  proposed  research  (to 
include  the  hypotheses  being  tested,  the 
proposed  experimental  design,  and  the 
names  of  all  investigators  and  their 
affiliations).  Applicants  who  have  had 
prior  NABIR  support  must  include  a 
Progress  Section  with  a  brief  description 
of  results  and  a  list  of  publications 
derived  from  that  funding.  Attachments 
should  include  short  (2  pages) 
curriculum  vitae,  QA/QC  plan,  a  listing 
of  all  current  and  pending  federal 
support  and  letters  of  intent  when 
collaborations  are  part  of  the  proposed 
research.  Ciuriculum  vitae  shoiUd  be 
submitted  in  a  form  similar  to  that  of 
NIH  or  NSF  (two  to  three  pages),  see  for 
example:  http://www.nsf. gov:80/bfa/ 
cpo/gpg/fkit.htm^forms-9. 
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The  Office  of  Science  as  part  of  its 
grant  regulations  requires  at  10  CFR 
605.11(b)  that  a  recipient  receiving  a 
grant  and  performing  research  involving 
recombinant  DNA  molecules  and/or 
organisms  and  viruses  containing 
recombinant  DNA  molecules  shall 
comply  with  the  National  Institutes  of 
Health  (NIH)  "Guidelines  for  Research 
Involving  Recombinant  DNA 
Molecules,"  which  is  available  via  the 
world  wide  web  at:  http:// 
www.niehs.nih.gov/odhsb/biosafe/nih/ 
rdna-apr98.pdf,  (59  FR  34496,  July  5, 
1994,)  or  such  later  revision  of  those 
guidelines  as  may  be  published  in  the 
Federal  Register. 

Grantees  must  also  comply  with  other 
federal  and  state  laws  and  regulations  as 
appropriate;  for  example,  the  Toxic 
Substances  Control  Act  (TSCA)  as  it 
applies  to  genetically  modified 
organisms.  Although  compliance  with 
NEPA  is  the  responsibility  of  DOE, 
grantees  proposing  to  conduct  field 
research  are  expected  to  provide 
information  necessary  for  the  DOE  to 
complete  the  NEPA  review  and 
docmnentation. 

Additional  information  on  the  NABIR 
Program  is  available  at  the  following 
web  site:  http://www.lbl.gov/NABIR/. 
For  researchers  who  do  not  have  access 
to  the  world  wide  web,  please  contact 
Karen  Carlson;  Environmental  Sciences 
Division,  SC-74;  U.S.  Department  of 
Energy;  19901  Germantown  Road; 
Germantown,  MD  20874-1290;  phone: 
(301)  903-3338;  fax:  (301)  903-8519;  E- 
mail:  karen.carlson@science.doe.gov;  for 
hard  copies  of  backgroimd  material 
mentioned  in  this  solicitation. 

The  Catalog  of  Federal  Domestic 
Assistance  Number  for  this  program  is 
81.049,  and  the  solicitation  control 
number  is  ERFAP  10  CFR  part  605. 

Issued  in  Washington,  DC  on  December  28, 
2001. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 

[FR  Doc.  02-501  Filed  1-8-02;  8:45  am) 
BILUNG  CODE  64S0-02-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP95-408-044] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

January  3,  2002. 

Take  notice  that  on  December  28, 
2001,  Columbia  Gas  Transmission 


Corporation  (Columbia)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1 ,  the 
following  revised  tariff  sheets  bearing  a 
proposed  effective  date  of  February  1, 
2002: 

Fifty-fifth  Revised  Sheet  No.  25 
Fifty-fifth  Revised  Sheet  No.  26 
Fifty-fifth  Revised  Sheet  No.  27 
Forty-eighth  Revised  Sheet  No.  28 
Sixth  Revised  Sheet  No.  28B 
Seventeenth  Revised  Sheet  No.  29 
Twenty-fifth  Revised  Sheet  No.  30A 

Columbia  states  that  this  filing  is 
being  submitted  pursuant  to  an  order 
issued  September  15, 1999,  by  the 
Commission  approving  an  uncontested 
settlement  that  resolves  environmental 
cost  recovery  issues  in  the  above- 
referenced  proceeding.  Columbia  Gas 
Transmission  Corporation.  88  FERC 
61,217  (1999).  The  settlement 
established  environmental  cost  recovery 
through  unit  components  of  base  rates, 
all  as  more  fully  set  forth  in  Article  VI 
of  the  settlement  agreement  filed  April 
5, 1999  (Phase  II  Settlement). 

Columbia  is  required  to  file  aimually 
a  limited  NGA  Section  4  filing  to  adjust 
its  environmental  imit  components 
effective  February  1  to  recover  its 
environmental  costs  covered  by  the 
Phase  II  Settlement,  within  agreed-upon 
ceilings  and  recovery  percentages.  For 
the  annual  period  February  1,  2002 
through  January  31,  2003,  the  Phase  II 
Settlement  permits  Columbia  to  collect 
"no  more  than  $14  million  annually  in 
Main  Program  Costs",  and  "no  more 
than  $3  million  annually  in  Storage 
Well  Program  Costs."  per  Article  V1(B) 
of  the  Phase  II  Settlement.  The  instant 
filing  satisfies  that  requirement.  It 
provides  for  the  February  1.  2002 
effectiveness  of  revised  unit 
components  designed  to  collect  $12 
million  in  Main  Program  Costs  and  to 
flowback  an  overrecovery  of  $  0.5 
million  of  Storage  Well  Program  Costs. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 


filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

|FR  Doc.  02-465  Filed  1-8-02;  8:45  am] 

BUXMO  CODE  a717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP02-39-002] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

January  3.  2002. 

Take  notice  that  on  December  28. 
2001,  Columbia  Gulf  Transmission 
Company  (Columbia  Gulf)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  be  effective 
December  1,2001: 

Substitute  Sixth  Revised  Sheet  No.  19A 
First  Revised  Sheet  No.  83 
Substitute  Original  Sheet  No.  87 
Original  Sheet  No.  88 
Original  Sheet  No.  89 
Second  Revised  Sheet  No.  331 
Original  Sheet  No.  334 

Columbia  Gulf  states  that  it  is  filing 
the  tariff  sheets  to  comply  with  the 
Commission's  November  30,  2001  order 
accepting  its  Rate  Schedule  PAL 
effective  December  1.  2001. 

Columbia  Gulf  states  further  that  it 
has  served  copies  of  the  filing  on  all 
parties  identified  on  the  official  service 
list  in  Docket  No.  RP02-39-000.  Copies 
also  have  been  mailed  by  first  class  mail 
to  all  firm  customers,  interruptible 
customers,  and  affected  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  vrill  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
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available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
httpj/ www. fere. gov  using  the  "RIMS" 
link,  select  "DodkeU"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  {a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-466  Filed  1-8-02:  8:45  am) 

BNJJN6  COOE  en7-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission  | 

[Doctet  No.  CP02-02&-000] 

Copiah  County  Storage  Company; 
Notice  of  Route  and  Site  Review 

)anuary  3.  2002. 

On  January  16,  2002,  the  staff  of  the 
Office  of  Energy  Projects  (OEP)  will 
conduct  a  site  review  of  the  proposed 
Copiah  Storage  Project.  The  Copiah 
Storage  Project  facilities  are  proposed 
for  construction  by  Copiah  Coimty 
Storage  Company  (Copiah).  The 
proposed  compressor  site  and  natural 
gas  storage  cavern  site,  located  in 
Copiah  County,  Mississippi,  will  be 
reviewed  on  January  16,  2002. 
Representatives  of  Copiah  will 
accompany  the  OEP  staff. 

Anyone  interested  in  attending  the 
route  and  site  review  or  obtaining 
further  information  may  contact  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088.  Attendees  must 
provide  their  own  transportation. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-463  Filed  1-8-02;  8:45  am) 

BIUJNG  COOE  tJM-m-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodwt  No.  ER02-517-000] 
UtHIGroup,  Inc.;  Notice  of  FUing 


January  3.  2002. 

Take  notice  that  on  December  10, 
2001,  UtiliGroup,  Inc.  (UtiliGroup), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Petition  For  Acceptance 
of  Initial  Rate  Schedule,  Waivers  and 
Blanket  Authority.  The  Petition  request 


acceptance  of  UtiliGroup  Rate  Schedule 
FERC  No.  1,  under  which  UtiliGroup 
will  engage  in  wholesale  electric  power 
and  energy  transactions  as  a  marketer. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  and 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Commission's  web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

Comment  Date;  January  11,  2002. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-464  Filed  1-8-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7127-2] 

Integrated  Risk  Information  System 
(IRIS);  Announcement  of  2002 
Program;  Request  for  Information 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Notice;  announcement  of  IRIS 

2002  program  and  request  for  scientific 

information  on  health  effects  that  may 

result  from  exposure  to  chemical 

substances. 

SUMMARY:  IRIS  is  an  Environmental 
Protection  Agency  (EPA)  data  base  that 
contains  EPA  scientific  consensus 
positions  on  human  health  effects  that 
may  result  from  chronic  exposiire  to 
chemical  substances  in  the 
environment.  On  February  22,  2001, 
EPA  announced  the  2001  IRIS  agenda 
and  solicited  scientific  information  from 
the  public  for  consideration  in  assessing 
health  effects  from  specific  chemical 


substances  (66  FR  11165).  Most  of  the 
health  assessments  listed  in  the  notice 
are  in  progress  or  near  completion. 
Today,  EPA  is  adding  some  additional 
health  assessments  to  the  IRIS  agenda. 
This  notice  describes  the  Agency's 
plans,  and  solicits  scientific  data  and 
evaluations  for  consideration  in  EPA's  • 
new  assessments.  Additional  new 
assessments  may  be  announced  in  the 
Federal  Register  later  this  year. 

DATES:  Please  submit  any  response  to 
this  notice  in  the  form  of  an  initial 
"submission  inventory"  in  accordance 
with  the  instructions  in  this  notice  by 
March  11,  2002. 

ADDRESSES:  A  "submission  inventory" 
should  be  sent  to  the  IRIS  Submission 
Desk  in  accordance  with  the 
instructions  provided  under 
"Submission  of  Information"  in  this 
notice. 

FOR  FURTHER  INFORMATION:  For 
information  on  the  IRIS  program, 
contact  Amy  Mills,  National  Center  for 
Environmental  Assessment,  (mail  code 
8601D),  U.S.  Environmental  Protection 
Agency,  Washington,  DC  20460,  or  call 
(202)  564-3204,  or  send  electronic  mail 
inquiries  to  mills.amy@epa.gov.  For     • 
general  questions  about  access  to  IRIS, 
or  the  content  of  IRIS,  please  call  the 
IRIS  Hotline  at  (301)  345-2870  or  send 
electronic  mail  inquiries  to 
hotIine.iris@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

IRIS  is  an  EPA  data  base  containing 
Agency  consensus  scientific  positions 
on  potential  adverse  human  health 
effects  that  may  result  from  chronic  (or 
lifetime)  exposiu*  to  chemical 
substances  foimd  in  the  environment. 
IRIS  currently  provides  health  effects 
information  on  over  500  specific 
chemical  substances. 

IRIS  contains  chemical-specific 
siunmaries  of  qualitative  and 
quantitative  health  information  in 
support  of  the  first  two  steps  of  the  risk 
assessment  process,  i.e.,  hazard 
identification  and  dose-response 
evaluation.  IRIS  information  includes 
the  reference  dose  for  noncancer  health 
effects  resulting  from  oral  exposure,  the 
reference  concentration  for  non-cancer 
health  effects  resulting  fitim  inhalation 
exposure,  and  the  carcinogen 
assessment  for  both  oral  and  inhalation 
exposure.  Combined  with  specific 
situational  exposure  assessment 
information,  the  simimary  health  hazard 
information  in  IRIS  may  be  used  as  a 
source  in  evaluating  potential  public 
health  risks  from  environmental 
contaminants. 
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The  IRIS  Program 

EPA 's  process  for  developing  IRIS 
consists  of:  (1)  An  annual  Federal 
Register  annoimcement  of  EPA's  IRIS 
agenda  and  call  for  scientific 
information  from  the  public  on  the 
'selected  chemical  substances,- (2)  a 
search  of  the  ciurent  literature,  (3) 
development  of  health  assessments  and 
draft  IRIS  summaries,  (4)  peer  review 
within  EPA,  (5)  peer  review  outside 
EPA,  (6)  EPA  consensus  review  and 
management  approval,  (7)  preparation 
of  final  IRIS  siunmaries  and  supporting 
documents,  and  (8)  entry  of  summaries 
and  supporting  documents  into  the  IRIS 
data  base. 

This  notice  provides:  (1)  A  list  of  the 
IRIS  assessments  completed  in  FY  2001 
and  early  FY  2002,  (2)  a  list  of  the  IRIS 
assessments  in  progress  that  the  Agency 
expects  to  complete  in  FY  2002  or  FY 
2003,  (3)  a  list  of  the  ERIS  assessments 
in  progress  that  the  Agency  expects  to 
complete  in  FY  2004  or  FY  2005,  (4)  a 
list  of  the  IRIS  assessments  announced 
in  the  previous  IRIS  agenda  (66  FR 
11165)  that  have  been  discontinued,  (5) 
information  about  EPA's  IRIS  "needs 
assessment"  report  imderway,  (6)  a  list 
of  the  new  assessments  beginning  in  FY 
2002,  and  (7)  instructions  to  the  public 
for  submitting  scientific  information  to 
EPA  pertinent  to  the  development  of 
IRIS  assessments. 

Assessments  Completed  in  FY  2001  and 
Early  FY  2002 

The  following  assessments  were 
completed  and  entered  into  IRIS  in  FY 
2001  and  early  FY  2002.  These 
assessments  were  listed  in  the  Federal 
Register  of  February  22,  2001.  All  health 
endpoints,  cancer  and  noncancer,  were 
assessed  unless  otherwise  noted.  Where 
information  was  available,  both 
qualitative  and  quantitative  assessments 
were,  developed . 


endpoints,  cancer  and  noncancer,  are 
being  assessed  unless  otherwise  noted. 
For  all  endpoints  assessed,  both 
qualitative  and  quantitative  assessments 
are  being  developed  where  information 
is  available.  Pesticides  denoted  with  an 
asterisk  (*)  will  have  only  oral  reference 
dose  and  carcinogenicity  endpoints 
assessed. 


Name 

CAS  No. 

Bromate  

Chlorine  dioxide       

7758-01-2 
10049-04-4 

Chlorite  fsodium  salts)   

775a-19-2 

Chloroform  lora\  route)    

67-66-3 

Hexachlorocyclopentadiene 

Methylmercury  (noncancer 

endpoints) 

Methvl  chloride  

77-47-4 

22967-92-6 
74-87-3 

Ouinoline 

91-22-5 

Assessments  in  Progress — Completion 
Planned  for  FY  2002  or  FY  2003 

The  following  assessments  are 
underway  or  generally  complete,  and 
are  planned  for  entry  into.  ERIS  in  FY 
2002  or  FY  2003.  These  assessments 
were  aimounced  in  the  February  22, 
2001,  Federal  Register.  All  health 


Name 


Acetaldehyde 

Acetone 

Acrolein 

Alachlor*  .- 

Ammonium  perchlorate  (and 

other  perchlorate  salts)  

Antimony  and  compounds 

Azinphos  Methyl* 

Benzene  (noncancer  endpoints) 

Ben2o(a)pyrene  

Bromoxynil* 

Boron  

1 ,3-Butadiene  

Cadmium  

Carbon  tetrachloride 

Chloroethane  „ 

Chlorofomi  (inhalation  route) .... 

Chloroprene  

Chlorothalonil*  

Chlorpyrifos*  

Copper  

Cyclohexane 

Diazinon*  

Dichloroacetic  acid  

1 ,2-Dichlorobenzene 

1 ,3-Dichlorobenzene 

1 ,4-Dichlorol)enzene 

1,1-Dichloroethylene 

Diesel  exhaust 

Di(2-ethylhexyl)phthalate 

Diflubenzuron 

Ethanoi 

Ethion*  

Ethylbenzene 

Ethylene  dibromide 

Ethylene  dichloride  

Ethylene  oxide 

Fomialdehyde 

Glyphosate* 

Hexachlorobutadiene 

Hydrogen  sulfide 

Isopropanol 

Metdachlor* 

Methidathioh* 

Methyl  isobutyl  ketone  (MIBK) 

Methyl  parathion* 

Methyl  tert-butyl  ether  (MTBE) 

Mirex 

Nickel  (soluble  salts)  

Nitrobenzene  

Pendimethalin* 

Phenol 

Pebulate* 

Pentachlorophenbl 

Phosgene  

Polychlorinated  biphenyls 
(PCBs-noncancer  endpoints) 

Refractory  ceramic  fibers  

Styrene  

2,3,7,8-TCDD  (dioxin) 

Tetrachloroethylene 
(perchloroethylene)  

Tetrahydrofuran  


CAS  No. 


Name 

CAS  No 

Toluene 

Triallate* 

Trichlopyr* r.. 

Trichloroethylene  

Uranium  (natural) 

108-8&-3 

2303-17-5 

55335-06-3 

79-01-6 

7440-61-1 

Vinvl  acetate           

108-05-4 

Xylenes 

1330-20-7 
7440-66-€ 

75-O7-0 

67-64-1 

107-02-8 

15972-60-8 

7790-98-9 
744O-36-0 
86-50-0 
71-43-2 
50-32-8 
1689-84-5 
7440-42-8 
106-99-0 
7440-^3-9 
56-23-5 
75-00-3 
67-66-3 
126-99-8 
1897-45-6 
2921-88-2 
7440-50-8 
110-82-7 
333-41-5 
79-43-6 
95-50-1 
541-73-1 
106-46-7 
75-35-4 
[N.A.] 
117-81-7 
35367-38-5 
64-17-5 
563-12-2 
100-41-4 
106-93-4 
107-06-2 
75-21-8 
50-00-0 
1071-83-6 
87-68-3 
7783-06-4 
67-63-0 
51218-45-2 
950-37-8 
108-10-1 
298-00-0 
1634-04-4 
2385-85-5 
[N.A.] 
98-95-3 
40487-42-1 
108-95-2 
1114-71-2 
87-66-5 
75-44-5 

1336-36-3 

[N.A.] 

10Q-42-5 

1746-01-6 

127-18-4 
109-99-9 


Assessments  in  Progress — Completion 
Planned  for  FY  2004  or  FY  2005 

The  following  assessments  in  progress 
have  been  delayed  and  are  now 
expected  for  completion  in  FY  2004  or 
FY  2005: 


Name 

CAS  No. 

AcrylamkJe 

Asbestos ; 

Hexahydro-1 ,3,5-trinttro-triazine 

(RDX)  

Methanol  

Silica  (crystalline) 

79-06-1 
1332-21-4 

121-82^ 

67-56-1 

14808-60-7 

IRIS  summaries  and  support 
dociunents  for  all  substances  listed 
above  will  be  provided  on  the  IRIS  web 
site  at  www.epa.gov/iris  as  they  are 
completed.  This  publicly  available  web 
site  is  EPA's  primary  location  for  IRIS 
documents.  In  addition,  external  peer 
review  drafts  of  IRIS  documents  can  be 
foimd  during  their  peer  review  periods 
via  the  "What's  New"  page  of  the  IRIS 
web  site.  Interested  parties  should  check 
the  "What's  New"  page  frequently  for 
the  availability  of  these  drafts. 

Assessments  Discontinued 

The  following  assessments  have  been 
removed  from  tihe  IRIS  agenda  for  FY 
2002,  but  may  be  reconsidered  at  a  later 
date: 


Name 


Arsenic,  inorganic  .. 

Bisphenol-A  

Hexachlorobenzene 
Methylene  chloride. 
Toxaphene  


CAS  No. 


7440-38-2 

80-05-7 

118-74-1 

75-09-2 

8001-35-2 


IRIS  "Needs  Assessment" 

Onluly  20,  2001,  EPA  published  a 
Federal  Register  notice  (66  FR  37958) 
requesting  public  input  to  compile  a 
"needs  assessment"  for  plaiming  the 
IRIS  program.  This  notice  .requested  that 
the  public  identify  those  chemical 
substances  for  which  assessments  either 
need  to  be  added  to  IRIS  or  updated. 
The  responses  were  considered  aloi^ 
with  EPA  program  priorities  in  the 
development  of  new  starts  for  the  FY 
2002  agenda  below.  The  notice  also 
requested  input  on  whether  other  types 
of  evaluations  are  needed  on  IRIS,  such 
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as  toxicological  evaluations  for  health 
effects  associated  with  less-than-lifetime 
(i.e.,  acute  or  subchronic)  exposure 
durations.  The  notice  also  requested 
input  on  what  priority  smy  new  type  of 
evaluation  should  have  compared  to 
evaluation  of  health  effects  associated 
with  chronic  exposures. 

Further,  the  notice  asked  whether  or 
how  EPA  should  work  with  external 
parties,  such  as  other  government 
agencies,  industries,  or  other 
organizations  to  develop  health 
assessments  that  may  be  used  as 
supporting  documents  for  IRIS.  A  pilot 
effort  to  provide  dialogue  and  feedback 
to  external  parties  developing  health 
assessments  for  IRIS  was  described  in 
the  February  22,  2001  notice,  and 
preceding  IRIS  Federal  Register  notices. 
Of  the  six  pilot  efforts  discussed,  four 
are  still  in  progress  and  two  are 
discontinued.  In  FY  2002.  EPA  will 
continue  to  evaluate  its  experience  with 
the  current  efforts  to  detemune  process 
efficiency  and  quality  of  the  documents 
produced. 

A  separate  "IRIS  Needs  Assessment" 
report  will  be  made  available  on  the 
IRIS  web  site  when  it  is  completed. 

Information  Requested  on  New 
Assessments  for  FY  2002 

EPA  will  continue  building  and 
updating  the  IRIS  data  base.  The  Agency 
recognizes  that  a  number  of  the 
assessments  on  IRIS  need  updating  to 
incorporate  new  scientific  information 
and  methodologies.  Further,  many 
additional  substances  are  candidates  for 
adding  to  IRIS.  However,  due  to  limited 
resources  in  the  Agency  to  address  the 
spectrum  of  needs,  EPA  developed  a  list 
of  priority  substances  for  attention 
beginning  in  FY  2002.  The  following 
substances  are  priorities  for  IRIS  due  to 
one  or  more  reasons:  (1)  Agency 
statutory,  regulatory,  or  program 
implementation  needs;  (2)  new 
scientific  information  or  methodology  is 
available  that  might  significantly  change 
current  IRIS  information;  (3)  interest  to 
other  levels  of  government  or  the  public, 
including  interest  expressed  via 
responses  to  66  FR  37958;  (4)  most  of 
the  scientific  assessment  work  has  been 
completed  while  meeting  other  Agency 
requirements,  and  only  a  modest 
additional  effort  will  be  needed  to 
complete  the  review  and  docimientation 
for  IRIS. 

The  following  IRIS  health  assessments 
have  recently  begun  or  will  be  started  in 
FY  2002,  with  completion  expected  in 
FY  2003  or  FY  2004,  unless  otherwise 
noted.  It  is  for  these  substances  that  the 
Agency  is  primarily  requesting 
information  from  the  public  for 
consideration  in  the  assessments. 


Unless  otherwise  noted,  noncancer  and 
cancer  endpoints  will  be  assessed  for 
each  substance.  Pesticides  denoted  with 
an  asterisk  {*)  will  have  only  oral 
reference  dose  and  carcinogenicity 
endpoints  assessed.  Substances  denoted 
with  a  double  asterisk  (**)  will  be 
evaluated  for  effects  from  acute  and 
subchronic  exposure,  in  addition  to 
chronic  exposure.  These  substances 
constitute  a  pilot  test  to  evaluate  the 
application  of  methods,  procedures,  and 
resource  needs  for  adding  less-than- 
lifetime  information  to  IRIS.  For  aU 
endpoints  assessed,  both  qualitative  and 
quantitative  assessments  are  being 
developed  where  information  is 
available. 


Name 


Atrazine*  

Captan* 

C>i(2-ethylhexyl)adipate  (DEHA) 

Dibutyl  phthalate 

Ettialfluralin* 

gamma-Hexachlorocyclohexane 
(Lindane)* 

Hydrogen  cyanide  t 

Methyl  ethyl  ketone  

2-Methylnaphthalene 

Methomyl* 

Naphthalene  (cancer;  inh. 
route) 

PAH  mixtures 

Perfluorooctanoic  acid — ammo- 
nium salt" 

Perfluorooclane  sulfonate — po- 
tassium salt**  

Propachlor* 

Thalliumt  

1,1,1-Trichloroethane** 


CAS  No. 


1912-24-9 

133-06-2 

103-23-1 

84-74-2 

55283-68-6 

58-89-9 
74-90-8 
78-93-3 
91-57-6 
16752-77-5 

91-20-3 
N.A. 

3825-26-1 

2795-39-3 

1918-16-7 

7440-28-0 

71-55-6 


t  =  completion  expected  FY  2004/FY  2005. 
Submission  of  Information 

As  in  previous  Federal  Register 

notices  announcing  the  annual  IRIS 
agenda,  EPA  is  soliciting  public 
involvement  in  new  assessments 
starting  in  FY  2002.  While  EPA 
conducts  a  thorough  literature  search  for 
each  chemical  substance,  there  may  be 
unpublished  studies  or  other  primary 
technical  sources  that  we  may  not 
otherwise  obtain  through  open  literature 
searches.  We  would  greatly  appreciate 
receiving  scientific  information  from  the 
public  during  the  information  gathering 
stage  for  the  list  of  "new  assessments" 
listed  above.  Interested  persons  should 
provide  scientific  analyses,  studies,  and 
other  pertinent  scientific  information. 
Also  note  that  if  you  have  submitted 
certain  information  previously,  then 
there  is  no  need  to  resubmit  that 
information.  While  EPA  is  primarily 
soliciting  information  on  new 
assessments  announced  in  this  notice, 
the  public  may  submit  information  on 
any  chemical  substance  at  any  time. 


Procedures  for  Submission 

Similar  to  the  process  described  in  the 
February  22,  2001,  Federal  Register, 
submissions  will  be  handled  in  a  three- 
step  process: 

1.  Submission  Inventory:  First,  you 
should  simply  provide  a  list  within  60 
days  of  this  notice  briefly  identifying  all 
the  information  (studies,  reports, 
articles,  etc.)  you  wish  to  Abmit.  The 
list  should  specify  by  name  and  CASRN 
(Chemical  Abstract  Service  Registry 
Number)  the  chemical  substance(s)  to 
which  the  information  pertains,  state 
the  type  of  assessment  that  is  being 
addressed  (e.g.,  carcinogenicity),  and 
describe  briefly  the  information  to  be 
submitted  for  consideration.  Where 
possible,  documents  should  be  listed  in 
scientific  citation  format,  that  is, 
author(s),  title,  journal,  and  date.  Your 
cover  letter  should  state  that  the 
correspondence  is  an  IRIS  submission, 
describe  in  general  terms  the  purpose  of 
the  submission,  and  include  names, 
addresses,  and  telephone  numbers  of 
person(s)  to  contact  for  additional 
information.  Mail  two  copies  of  the 
submission  inventory  to  the  IRIS 
Submission  Desk,  c/o  ASRC,  6301  Ivy 
Lane,  Suite  300,  Greenbelt,  MD  20770. 
Note  that  this  is  a  new  address  for  the 
Submission  Desk. 

Alternatively,  you  may  submit  the 
.  submission  inventory  and  cover  letter 
electronically  to  IRIS.desk@epa.gov. 
Electronic  information  must  be 
submitted  in  WordPerfect  format  or  as 
an  ASCII  file.  Information  also  will  be 
accepted  on  3.5"  floppy  disks.  All 
information  in  electronic  form  must  be 
identified  as  an  IRIS  submission. 

2.  EPA  Replies  to  Submission 
Inventory:  In  the  second  step,  EPA  will 
compare  the  submission  inventory  to 
existing  files  and  identify  the 
information  that  should  be  submitted. 
This  step  will  help  prevent  an  influx  of 
duplicative  information.  You  will 
receive  notification  of  whether  full 
submission  of  the  information  is 
requested. 

3.  Full  Submission  of  Selected 
Material:  In  the  third  step,  you  should 
send  in  the  information  indicated  by 
EPA  within  30  days  of  EPA's  reply. 
Prompt  response  to  EPA  will  ensure  that 
your  material  can  be  considered  in  the 
assessment  in  a  timely  fashion. 
Submissions  should  include  a  cover 
letter  addressing  all  of  the  points  in  Item 
1  above.  In  addition,  when  you  submit 
results  of  new  health  effects  studies 
concerning  existing  substances  on  IRIS, 
you  should  include  a  specific 
explanation  of  how  and  why  the  study 
results  could  change  the  information  in 
IRIS. 
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Please  send  two  copies,  at  least  one  of 
which  should  be  unbound,  to  the  IRIS 
Submission  Desk,  as  described  in  Item 
1.  The  IRIS  Submission  Desk  will 
acknowledge  receipt  of  your 
information. 

Confidential  Business  Information 
(CBI)  should  not  be  submitted  to  the 
IRIS  Submission  Desk.  CBI  must  be 
submitted  to  the  appropriate  EPA  Office 
via  established  procedures  for 
submission  of  CBI  (see  40  CFR,  Part  2, 
Subpart  B).  If  you  believe  that  a  CBI 
submission  contains  information  with 
implications  for  IRIS,  please  note  that  in 
the  cover  letter  accompanying  the 
submission  to  the  appropriate  office. 

You  may  also  request  to  augment  your 
submission  with  a  scientific  briefing  to 
EPA  staff.  Such  requests  should  be 
made  directly  to  Amy  Mills,  IRIS 
Program  Director  (see  FOR  FURTHER 
INFORMATION). 

Dated:  January  2.  2002. 
Art  Payne, 

Acting  Deputy  Director,  National  Center  for 

Environmental  Assessment. 

[FR  Doc.  02-511  Filed  1-8-02;  8:45  am] 

BILLING  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7127-1] 

Clean  Air  Act  Advisory  Committee: 
Accident  Prevention  Subcommittee 
Meeting 

AGENCY:  Enviroimxental  Protection 

Agency  (EPA). 

action:  Notice  of  meeting. 

summary:  The  Clean  Air  A.ct  section 
112(r)  required  EPA  to  publish 
regulations  to  prevent  accidental 
releases  of  chemicals  and  to  reduce  the 
severity  of  those  releases  that  do  occur. 
These  accidental  release  prevention 
requirements  build  on  the  chemical 
safety  work  begim  by  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  (EPCRA)  which  sets  forth 
requirements  for  industry,  State  and 
local  governments.  On  June  20, 1996, 
EPA  published  the  final  rule  for  risk 
management  programs  to  address 
prevention  of  accidental  releases. 
Facilities  that  are  subject  to  the  rule  are 
required  to  implement  a  risk 
management  program  at  their  facility, 
and  submit  a  simmiary  of  this 
information  (the  Risk  Management  Plan, 
RMP)  to  EPA.  Approximately  15,000 
RMPs  have  been  submitted  to  EPA. 

The  Accident  Prevention 
Subcommittee  was  created  in  September 
1996  to  advise  EPA's  Chemical 


Emergency  Preparedness  and 
Prevention  Office  (CEPPO)  on  these 
chemical  accident  prevention  issues, 
specifically,  section  112(r)  of  the  Clean 
Air  Act. 

DATES:  The  Accident  Prevention 
Subconunittee  of  the  Clean  Air  Act 
Advisory  Conunittee  will  hold  a  public 
meeting  on  January  24.  2002  from  8:30 
a.m.  to  3:00  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Environmental  Protection  Agency, 
Ariel  Rios  North,  Emergency  Operations 
Center,  Room  B444, 1200  Pennsylvania 
Avenue,  NW,  Washington  DC.  Members 
of  the  public  are  welcome  to  attend  in 
person. 

FOR  FURTHER  INFORMATION  CONTACT: 
Members  of  the  public  desiring 
additional  information  about  this 
meeting,  should  contact  William  Finan, 
Designated  Federal  Official.  U.S.  EPA 
(5104A),  1200  Pennsylvania  Avenue, 
NW,  Washington  DC  20460,  via  the 
Internet  at:  finan.bill@epa.gov.  by 
telephone  at  (202)  564-7981  or  FAX  at 
(202) 564-8444. 
SUPPLEMENTARY  INFORMATION: 

Agenda 

Opening  Remarks — Jim  Makris  (8:30- 

9:00) 
Update  on  Risk  Management  Plans 

Submitted  to  Date  (9:00-9:45) 
Proposed  Third-Party  Audits  for  the 

RMP  Program  (9:45-10:45) 
National  Chemical  Safety  Assessment 

(10:45-11:30) 
Options  on  improving  site  seciuity  at 
chemical  facilities  (e.g.,  inclusion  in 
company  safety,  health,  and 
environment  programs;  legislation, 
regulation,  standards,  voluntary 
programs)  (12:30-1:30) 
How  we  can  use  upcoming  Organization 
for  Economic  Cooperation  and 
Development  (OECD)  publications  in 
the  US  (the  OECD  publications  are: 
Guidance  on  Safety  Performance 
Indicators;  and  Guiding  Principles  for 
Chemical  Accident  Prevention, 
Preparedness,  and  Response  (1:30 — 
2:30)  Comments  from  die  public 
(2:30-3:00) 

Members  of  the  public  who  wish  to 
make  a  brief  oral  presentation  in  person 
in  Washington  DC  to  the  Subcommittee 
at  the  January  24  meeting  must  contact 
William  Finan  in  writing  (by  letter,  fax, 
or  email — see  previously  stated 
information)  no  later  than  January  21, 
2002  in  order  to  be  included  on  the 
agenda.  Written  comments  may  be 
submitted  to  the  Accident  Prevention 
Subcommittee  up  through  the  date  of 
the  meeting.  Please  address  such 
material  to  William  Finan  at  the  above 
address. 


The  Accident  Prevention 
Subcommittee  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  or  previously 
submitted  oral  or  written  statements.  In 
general,  opportunities  for  oral  comment 
will  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
thirty  minutes  total.  Written  conunents 
(twelve  copies)  received  sufficiently 
prior  to  a  meeting  date  (usually  one 
week  prior  to  a  meeting  or 
teleconference),  may  be  mailed  to  the 
Subcommittee  prior  to  its  meeting. 

Additional  information  on  the 
Accident  Prevention  Subcommittee  is 
available  on  the  Internet  at:  bttp:// 
www.  epa  .gov/swercepp/acc-pre.html. 

If  you  would  like  to  automatically 
receive  future  information  on  the 
Accident  Prevention  Subcommittee  and 
its  Workgroups  by  email,  you  can 
subscribe  to  the  EPA-CEPPO  Listserve 
by  following  directions  at  www.epa.gov/ 
ceppo. 

Dated:  {anuary  3.  2002. 
William  Finan, 
Designated  Federal  Official. 
[FR  Doc.  02-510  Filed  1-8-02:  8:45  am) 
BOXING  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-64062;  FRL-681&-9] 

Notice  Of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  in  Certain 
Pesticide  Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended.  EPA  is  issuing  a  notice  of 
receipt  of  request  for  amendment  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations. 
DATES:  Unless  a  request  is  withdrawn, 
the  Agency  will  approve  these  use 
deletions  and  the  deletions  will  become 
effective  on  July  8,  2002.  unless 
indicated  otherwise. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (75G2C). 
Environmental  Protection  Agencv",  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20460. 
Office  location  for  commercial  courier 
delivery,  telephone  number  and  e-mail 
address:  Rm.  266A,  Crystal  Mall  #2. 
1921  Jefferson  Davis  Highway. 
Arlington.  VA  22202.  (703)  305-5761;  e- 
mail:  hollins.james@epa.gov. 
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SUPPLEMENTARY  INFORMATION: 
I.  General  Information         I 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  partiqular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 


B.  How  Can  I  Get  Additional 
information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listing  at  http:// 
www.epa.gov/fedrgstr/. 


2.  In  person.  Contact  James  A.  Hollins 
at  1921  Jefferson  Davis  Highway,  Crystal 
Mall  #2,  Rm.  232.  Arlington,  VA, 
telephone  number  (703)  305-5761. 
Available  from  7:30  a.m.  to  4:45  p.m., 
Monday  through  Friday,  excluding  legal 
hoUdays. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  12  pesticide 
registrations.  These  registrations  are 
listed  in  the  following  Table  1  by 
registration  number,  product  name, 
active  ingredient  and  specific  uses 
deleted: 


Table  1.  —  Registrations  with  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Registration  No. 

Product 

Chemical  Name 

Delete  From  Label 

000769-00229  

Suregafd  10%  Sevin  Dust 

Cart)aryl 

Cotton 

005905-00521  

Trifluralin  60D 

Trifluralin 

Rapeseed,  clover  and  flax 

005905-00532  

Trifluralln  HFP 

Trifluralin 

Rapeseed,  clover  and  flax 

009779-00303  

Trust  4EC 

Trifluralin 

Clover 

009779-00326  

TrificlOG 

Trifluralin 

Clover 

033660-00003  

Trifluraiin  Technical 

Trifluralin 

Mexican  clover 

033660-00031  

Flutrix  Five  EC 

Trifluralin 

Mexican  clover 

033660-00032  

Flutrix  4EC  ATT 

Trifluralin 

Mexican  clover 

033660-00033 

Flutrix  4EC 

Trifluralin 

Mexican  clover 

033660-00036  

VLN  Trifluralin  Technical 

Trifluralin 

Mexican  clover 

0*2750-00032  

Albaugh  Trifluralin  4EC 

Trifluralin 

Rapeseed  and  flax 

042750-00034 

Albaugh  Trifluralin  10G 

Trifluralin 

Rapeseed  and  flax 

Note:  EPA  company  numbers  005905  has  requested  a  30-day  comment  period  for  registrations  listed. 


Users  of  these  products  who  desire 
continued  use  on  crops  or  sites  being 
deleted  should  contact  the  applicable 
registrant  before  July  8,  2002  unless 
indicated  otherwise,  to  discuss 
withdrawal  of  the  application  for 
amendment.  This  180-day  period  also 
permits  interested  members  of  the 
public  to  intercede  with  registrants  prior 
to  the  Agency's  approval  of  the  deletion. 

The  following  Table  2  includes  the 
names  and  addresses  of  record  for  all 
registrants  of  the  products  in  Table  1,  in 
sequence  by  EPA  company  number. 

Table  2.  —  Registrants  Request- 
ing Voluntary  Cancellation 


EPA 

Company 

No. 


000769 
005905 


Company  Name  and  Address 


Value  Gardens  Supply,  LLC,  Box 
585,  St.  Joseph,  MO  64502. 

Helena  Chemical  Co,  225  Schil- 
ling Blvd.,  Suite  300. 
Cotfierville,  TN  38017. 


Table  2.  —  Registrants  Request- 
ing Voluntary  Cancellation— 
Continued 


EPA 

Company 

No. 


009779 
033660 

042750 


Company  Name  and  Address 


AgriNance,  LLC.  Box  64089.  St 
Paul.  MN  55164. 

Lewis  &  Harrison,  Agent  For 
Industrie  Prodotti  Chimici  S., 
122  C  St  NW.  Ste.  740,  Wash- 
ington, DC  20001. 

Pyxis  Regulatory  Cortsulting, 
Agent  For  Alt>augh  Inc.,  11324 
17th  Ave.,  a.  NW.  Gig  Hait)or. 
WA  96332. 


m.  What  is  the  Agency  Authority  for 
Taking  This  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 


request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IV.  How  and  to  Whom  Do  I  Submit 
Withdrawal  Requests? 

1.  By  mail:  Registrants  who  choose  to 
withdraw  a  request  for  use  deletion 
must  submit  such  withdrawal  in  writing 
to  James  A.  Hollins,  at  the  address  given 
above,  postmarked  February  8,  2002. 

2.  In  person  or  by  courier  Deliver 
your  withdrawal  request  to:  Document 
Processing  Desk  (DFD),  Information 
Services  Branch,  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  266A,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  DPD  is  open  from 
8:00  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
DPD  telephone  number  is  (703)  305- 
5263. 

3.  Electronically.  You  may  submit 
your  withdrawal  request  electronically 
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by  e-mail  to:  hollins.james@epa.gov.  Do 
not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format. 

V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  Agency  has  authorized  the 
registrants  to  sell  or  distribute  product 
under  the  previously  approved  labeling 
for  a  period  of  18  months  after  approval 
of  the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions. 

ListofSub|ects 

Environmental  protection, 
Agricultural  commodities,  Pesticides 
and  pests. 

Dated:  December  27.  2001. 
Donald  |.  Huddleston, 
Acting  Director,  Information  Resources  and 
Services  Division,  Office  of  Pesticide 
Programs. 
[FR  Doc.  02^12  Filed  1-8-02;  8:45  a.m.] 

BILUNG  CODE  6560-«t)-5 


FARM  CREDIT  ADMINISTRATION 

Sunshine  Act  Meeting;  Farm  Credit 
Administration  Board;  Regular  Meeting 


agency:  Farm  Credit  Administration. 
SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b(e)(3)).  of 
the  forthcoming  regular  meeting  of  the 
Farm  Credit  Administration  Board 
(Board). 

DATE  AND  TIME:  The  regular  meeting  of 
the  Board  will  be  held  at  the  offices  of 
the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  January  10,  2002, 
from  9:00  a.m.  until  such  time  as  the 
Board  concludes  its  business. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025,  TDD  (703)  883-4444. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  of  the  Board  will  be  open  to  the 
public  (limited  space  available).  In  order 
to  increase  the  accessibility  to  Board 
meetings,  persons  requiring  assistance 
should  make  arrangements  in  advance. 
The  matters  to  be  considered  at  the 
meeting  are: 


Open  Session 

A.  Approval  of  Minutes 

•  December  13,  2001  (Open  and 
Closed) 

B.  Reports 

•  Report  on  Corporate  Approvals 

•  Bookletter  "  Guidance  for 
Involvement  by  Employees,  Agents, 
and  Board  Members  in  the 
Nominating  Conmiittee  Process 

•  2001  Financial  Statement  Audit 
Report 

Dated:  January  7.  2002. 
Kelly  Mikel  Williams. 

Secretary.  Farm  Credit  Administration  Board. 
|FR  Doc.  02-638  Filed  1-7-02;  1:44  pm) 
BtLUNG  CODE  670S-4n-P 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street. 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  010786-013. 

Title:  Contship/Italia  Space  Charter 
and  Sailing  Agreement. 

Parties:  Contship  Containerlines. 
Italia  di  Navagazione  SpA. 

Synopsis:  The  proposed  modification: 
(1)  Replaces  Article  5.4  with  new 
language  concerning  Italia's  use  of 
Contship  terminals;  (2)  clarifies 
procedures  in  Article  5.7  concerning 
outside  slot  charters  by  Italia:  (3)  adds 
an  Article  7.2,  which  provides  for 
termination  under  conditions  of 
insolvency;  (4)  restates  the  force    . 
majeure  provisions  of  Article  10;  (5) 
combines  present  Articles  11  and  12 
into  a  new  Article  11  concerning 
governing  law  and  arbitration;  and  (6) 
adds  a  new  Article  12  limiting 
assignment  of  rights  and  obligations 
under  the  agreement  to  related 
companies. 

Agreement  No.:  011671-005. 

Title:  Italia/CP  Ships  Space  Charter 
and  Sailing  Agreement. 

Parties:  Italia  di  Navigazione.  S.p.A., 
Contship  Containerlines  ,,TMM  Lines 
Limited,  LIX^. 

Synopsis:  The  proposed  amendment: 
narrows  the  geographic  scope  of  the 
agreement  to  the  trade  between  U.S. 
Pacific  ports  and  points  and  ports  and 


points  in  Spain  and  Italy;  provides  for 
a  futiire  adjustment  in  slot  allocations 
and  the  purchase/sale  of  slots  on  an  ad 
hoc  basis;  adds  language  regarding 
exceptional  costs;  adds  new  provisions 
dealing  with  non-assignment  and  force 
majeure;  and  restates  and  combines 
certain  existing  agreement  articles. 

Dated:  January-  4.  2002. 

By  Order  of  the  Federal  Maritime 
Commission. 
Theodore  A.  Zook, 
Assistant  Secretary. 
|FR  Doc.  02-564  Filed  1-8-02;  8:45  am) 

eiLUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Notice  Of  Request  for  Additional 
Information 

The  Commission  gives  notice  that  it 
has  requested  that  the  parties  to  the 
below  identified  agreement 
modification  provide  additional 
information  pursuant  to  section  6(d)  of 
the  Shipping  Act  of  1984.  46  U.S.C.  app. 
1701  et  seq.  The  Commission  has 
determined  that  further  information  is 
necessary  to  evaluate  the  implications  of 
the  proposed  modification.  This  action 
may  prevent  the  agreement  from 
becoming  effective  as  originally 
scheduled. 

Agreement  No.:  011548-005. 

Title:  Hanjin/SinoTrans  Cross  Space 
Charter  &  Sailing  Agreement. 

Parties:  Hanjin  Shipping  Co.,  Ltd. 
Sinotrans  Container  Lines,  Co.,  Ltd. 

Dated:  January  4.  2002. 

By  Order  of  the  Federal  Maritime 
Commission. 
Theodore  A.  Zook, 
Assistant  Secretary. 

(FR  Doc.  02-560  Filed  1-8-02;  8:45  ami 
BIUJNC  COOe  «73IMn-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
Ucensa  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  thje  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  piirsuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Conunission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  13064N. 

Name  :  Archer  International,  Inc. 

Address  :  3340  A  Greens  Rd,  Suite 
#300.  Houston,  TX  77032. 

Date  Revoked:  November  8,  2001. 
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Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  364  7F. 

Name:  Frama  Forwarding  Corp. 

Address:  1231  N\V  87th  Way. 
Pembroke  Pines.  FL  33024. 

Date  Revoked:  November  10.  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  14323N 

Name:  Hefco  International.  Inc.,  dba 
Hefco  International  dba  Sea  Viper 
Shipping. 

Address:  16725  Aldine  Westfield. 
Houston,  TX  77032. 

Date  Revoked:  November  8,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  14646N. 

Name:  Mar  Shipping  Corp. 

Address:  8456  N.W.  72nd  Street, 
Miami.  FL  33166. 

Date  Revoked:  November  10,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  16400N. 


Name:  North  American  (U.K.) 
Limited. 

Address:  7-8  Borrowdale  Rd., 
Wokingham,  Berkshire  RG41  5UX, 
United  Kingdom. 

Date  Revoked:  November  4,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  392  7F. 
Name.  S  &  K  2000,  Inc. 

Address:  One  Madison  Street, 
Rutherford.  NJ  07073. 

Date  Revoked:  November  11,  2001. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  14356N. 

Name:  Zoom  Logistics  Corp.  dba 
Zoom  Line. 

Address:  17595  Almhurst  Rd.,  Suite 
#203-8,  City  of  Industry,  CA  91748. 

Date  Revoked:  November  15,  2001. 


Reason:  Failed  to  maintain  a  valid 
bond. 

Sandra  L.  Kusumoto, 

Dirvctor.  Bureau  of  Consumer  Complaints 
and  Licensing.  ' 

|FR  Doc.  02-563  Filed  1-8-02;  8:45  am] 
BILUNG  CODE  6730-01-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuances 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  licenses  have  been 
reissued  by  the  Federal  Maritime 
Commission  pursuant  to  section  19  of 
the  Shipping  Act  of  1984,  as  amended 
by  the  Ocean  Shipping  Reform  Act  of: 
1998  (46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  46  CFR 
part  515. 


License 
No. 

Name/address 

Date  reissued 

4425F  ... 

3644N  .. 
4513F  ... 
16470F 

Esprit  International  Shipping  Combined  Transport,  Inc.  dba  Capital  Freight  Management,  701  S. 
Atlantic  Blvd.,  #200.  Monterey  Park,  CA  91754. 

Fofward  Logistics  Group,  Inc.,  1902  Cypress  Lake  Drive,  Suite  200,  Oriando,  FL  32837 

Kevin  C.  Ahn  dt)a  Baytop  Container  Co.,  2800  Plaza  Del  Amo  Blvd.,  Ton'ance,  CA  90503  

South  Beach  Maritime  Comoanv  8626  NW  55th  Place  Coral  SDrinos.  FL  33067 

September  5,  2001. 

September  30,  2001. 
September  30,  2001. 
November  6.  2001 . 

Sandra  L.  Kusumoto,  | 

Director.  Bureau  of  Consumer  Complaints 
and  Licensing. 

[PR  Doc.  02-562  Filed  1-8-02;  8:45  am) 
BNJJNG  COOE  6730-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Applicants 


Notice  is  hereby  given  that  the 
following  applicants  have  been  filed 
with  the  Federal  Maritime  Commission 
an  application  for  license  as  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  ceason  why 
the  following  applicants  shoidd  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries.  Federal  Maritime 
C.ommission,  Washington,  CXZ  20573. 


Non- Vessel  Operating  Common  Carrier 
Ocean  Transportation  Intermediary 
Applicants 

Grace  Lines.Inc.  1521  Santa  Fe  Trail, 
Grand  Prairie.  TX  75052,  Officers: 
Timothy  Stephen  Mansfield,  Vice 
President,  (Qualifying  Individual), 
Glenda  Marie  Norman,  President. 

Hyim  Dae  Trucking  Co.,  hic,  3022  S. 
Western  Avenue,  Los  Angeles,  CA 
90018,  Officer:  Hong  Rul  Kook, 
President,  (Qualifying  Individual). 

International  Services  Freight 
Forwarding  Co..  1000  Ponce  de  Leon 
Blvd.,  Suite  212,  Coral  Gables.  FL 
33034,  Officers:  Jose  Nunez,  Vice 
President,  (Qualifjring  Individual), 
Haydee  S.  Teperman,  President. 

Jetlink  Logistics  Bangladesh  Ltd.,  LLC, 
2927  41st  Avenue,  Suite  502D,  Long 
Island  City,  NY  11101,  Officers:  Mir 
A.  Rob,  President,  (Qualifying 
Individual),  Mir  N.  Haque.  Managing 
Director. 

Master  Freight  Transportes 
Intemacionais  Ltd.  LLC,  7949  NW  21 
Street.  Miami,  FL  33122,  Officer: 
Oswaldo  Santiago  De  Mesquita, 
President,  (Qualifying  Individual). 

Seabreeze  Logistics  Inc.,  890  Airport 
Park  Road,  Suite  118,  Glen  Bumie, 
MD  21061,  Officers:  Jean  Hamilton, 


President,  (Qualifying  Individual), 
Charles  Russell,  CEO. 

United  Cargo  International,  Inc.,  1916 
NW  82  Avenue,  Miami,  FL  33126, 
Officers:  Eduardo  de  Quesada, 
President,  (Qualifying  Individual), 
Michelangelo  Lamorte,  Vice 
President. 

Unifield  Parcel  Express  dba  UPE  X, 
Cargo  Building  80,  Room  223, 
Jamaica,  NY  11430,  Officers:  Guido 
Derlly,  President,  (Qualifying 
Individual),  Avedik  Grigorian,  Vice 
President. 

Vankor  Logistics  Int'l  (U.S.A.),  Inc.,  500 
Carson  Plaza  Dr.,  Suite  #118,  Carson, 
CA  90746,  Officers:  Eun  K.  Han, 

-  Secretary,  (Qualifying  Individual). 

Chul  Heui  Choi,  President. 

Worldtrans  Co.  dba  Worldtrans 
Container  Line,  2300  North 
Barrington  Road,  S-400,  Hoffinan 
Estates.  IL  60195,  Officer:  Charles  B. 
Ozbum,  President,  (Qualifying 
Individual). 

Tomcar  Investment  USA,  Inc.,  2801  NW 
74th  Avenue,  #170,  Miami,  FL  33122, 
Officers:  Humberto  A.  Jimenez, 
Shipping  Manager,  (Qualifying 
Individual),  Jose  Tomas  Duche  Pina, 
Director/President. 
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Non- Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder, 
Transportation  Intermediary 
Applicants 

American  Maritime  Services  and 
Supplies,  Inc.,  1922  Tigertail  Blvd. 
Bldg.  #12^,  Dania,  FL  33004,  Officer: 
Alberto  Pacchioni,  President, 
(Qualifying  Individual). 

Dolphin  Shipping  dba  Dolphin  USA, 
5150  E.  Pacific  Coast  Highway,  2nd 
Fl.,  Long  Beach,  CA  90804,  Hans  J. 
Dolnitzid,  Sole  Proprietor. 

FMS  Logistics,  Ltd.,  44190  Mercure 
Circle,  Suite  195,  Dulles,  VA  20166, 
Officers:  Gerard  Trampler,  Director, 
(Qualifying  Individual),  Michael 
Moore,  President. 

KCTC  International  (America).  Inc..  dba 
World  Bridge  Une,  11099  S.  La 
Cienega  Blvd.,  #153,  Los  Angeles,  CA 
90045,  Officer:  ByungDo  Moon, 
President. 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicemt 

Rose  Air,  Inc.,  181  Hudson  Street,  2F, 
New  York,  NY  10013,  Officers:  Luis 
Garcia,  Traffic  Coordinator, 
(Qualifying  Individual),  Neal 
Rosenberg,  President. 

Dated:  January  4,  2002. 
Theodore  A.  Zook, 
Assistant  Secretary. 

[FR  Doc.  02-561  Filed  1-8-02;  8:45  ami 
BILUNG  CODE  6730-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Public  Health  and  Science; 
Announcement  of  Availability  of 
Grants  for  Adolescent  Family  Life 
Demonstration  Projects 

AGENCY:  Office  of  Adolescent  Pregnancy 
Programs,  Office  of  Population  Affairs, 
OPHS,  HHS. 
action:  Notice. 

SUMMARY:  The  Office  of  Adolescent 
Pregnancy  Programs  (OAPP)  requests 
applications  for  prevention  grants  under 
the  Adolescent  Family  Life  (AFL) 
Demonstration  Projects  Program,  as 
authorized  by  Title  XX  of  the  Public 
Health  Service  Act.  These  grants  are  for 
community-based  and  community- 
supported  demonstration  projects  to 
find  effective  means  of  preventing 
pregnancy  by  encouraging  adolescents 
to  abstain  from  sexual  activity  through 
provision  of  age-appropriate  education 
on  sexuality  and  decision-making  skills. 
Faith-based  organizations  are  eligible  to 
apply  for  these  demonstration  grants. 
These  Title  XX  grants  should  clearly 


and  consistently  focus  on  promoting 
abstinence  as  the  most  effective  way  of 
preventing  unintended  pregnancy  and 
sexually  transmitted  infections  (STIs). 
including  HIV.  All  adolescents  under 
age  19  are  eligible  for  services.  Funds 
will  be  available  for  approximately  35 
projects,  which  may  be  located  in  any 
State,  the  District  of  Columbia,  and 
United  States  territories, 
commonwealths  and  possessions. 
DATES:  The  closing  date  for  this  grant 
annoimcement  is  March  11.  2002. 
Applications  will  be  considered  as 
meeting  the  deadline  if  they  are 
postmarked  on  or  before  the  closing 
date.  A  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service  will  be  accepted  in  lieu  of  a 
postmark.  Private  metered  postmarks 
will  not  be  accepted  as  proof  of  timely 
mailing.  All  hand  delivered  applications 
must  be  received  between  the  hours  of 
8:30  am  and  5  pm  on  or  before  the  above 
closing  date.  Applications  which  do  not 
meet  the  deadline  will  be  considered 
late  applications  and  will  be  returned  to 
the  applicant.  Applications  will  not  be 
accepted  by  fax  or  e-maiL  The 
submission  deadline  will  not  be 
extended. 

ADDRESSES:  Application  kits  consisting 
of  the  appropriate  forms,  a  copy  of  the 
Title  XX  legislation,  and  guidance  on 
the  preparation  of  the  application  may 
be  downloaded  from  the  following 
INTERNET  address:  http:// 
opa.osophs.dhhs.gov.  If  you  do  not  have 
access  to  the  INTERNET,  you  may 
obtain  a  kit  from  the  Grants 
Management  Office,  Office  of 
Population  Affairs,  4350  East- West 
Highway,  Suite  200,  Bethesda,  MD 
20814.  Written  requests  for  application 
.kits  may  be  faxed  to  (301)  594-5981.  All 
completed  applications  must  be 
submitted  to  the  Grants  Management 
Office  at  the  above  mailing  address.  In 
preparing  the  application,  it  is 
important  to  follow  ALL  instructions 
contained  in  the  application  kit. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
OAPP  Program  Office  at  (301)  594-4004. 
OAPP  staff  members  are  available  to 
answer  questions  and  provide  limited 
technical  assistance  in  the  preparation 
of  grant  applications.  Questions  may 
also  be  sent  to  OAPP  staff  via  e-mail  at 
opa@osophs.dhhs.gov.  If  contacting  the 
OAPP  by  e-mail,  please  place  the  phrase 
"AFL  Prevention  Question"  in  the 
subject  heading. 

SUPPLEMENTARY  INFORMATION:  Title  XX 
of  the  Public  Health  Service  Act.  42 
U.S.C.  300z.  et  seq.,  authorizes  the 
Secretary  of  Health  and  Human  Services 
to  award  grants  for  demonstration 
projects  to  provide  services  to  pregnant 


and  nonpregnant  adolescents, 
adolescent  parents  and  their  families 
(Catalog  of  Federal  Domestic  Assistance 
Number  93.995). 

Under  this  program  announcement, 
OAPP  intends  to  make  available 
approximately  $6.5  million  to  support 
an  estimated  35  new  PREVENTION 
demonstration  projects  only.  The 
awards  will  range  from  $150,000  to 
$250,000. 

Please  note,  in  Fiscal  Year  (FY)  1999, 
OAPP  issued  a  similar  Request  for 
Applications  (RFA)  announcing 
approximately  $3  million  for  new 
abstinence  education  prevention 
demonstration  projects.  In  response  to 
that  FRA,  OAPP  received  142  grant 
applications  and  was  able  to  fund  only 
17  new  projects. 

Grants  may  be  approved  for  project 
periods  of  up  to  five  years.  Grants  are 
funded  in  armual  increments  (budget 
periods).  Funding  for  all  approved 
budget  periods  beyond  the  first  year  of 
the  grant  is  contingent  upon  the 
availability  of  funds,  satisfactory 
progress  of  the  project,  and  adequate 
stewardship  of  Federal  funds.  A  grant 
award  may  not  exceed  70  percent  of  the 
total  costs  of  the  project  for  the  first  and 
second  years,  60  percent  of  the  total 
costs  for  the  third  year,  50  percent  for 
the  fourth  year  and  40  percent  for  the 
fifth  year.  The  non-Federal  share  of  the 
project  costs  may  be  provided  in  cash 
expenditures  or  fairly  evaluated  in-kind 
contributions,  including  facilities, 
equipment  and  services. 

Applications  are  encouraged  from 
organizations  which  are  currently 
operating  programs  and  which  have  the 
capability  of  expanding  and  enhancing 
these  services  to  serve  significant 
numbers  of  adolescents  according  to  the 
guidelines  specified  in  this 
aimouncement. 

The  specific  services  which  may  be 
funded  under  Title  XX  are  listed  below 
under  the  heading  entitled 
"PREVENTION  SERVICES." 

The  following  application 
requirements  contain  information 
collections  subject  to  OMB  approval 
under  the  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13).  These 
information  collections  have  been 
approved  by  OMB  under  control 
number  0937-0198. 

Technical  Assistance 

The  OAPP  has  scheduled  a  series  of 
technical  assistance  workshops  to  help 
prospective  applicants.  At  each  of  the 
one-day  workshops,  the  public  will  be 
able  to  learn  more  about  the  purposes 
and  requirements  of  the  Title  XX 
program,  how  to  apply  for  funds  under 
this  program  announcement,  program 
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eligibility  requirements,  the  application 
selection  process,  and  considerations 
that  might  help  to  improve  the  quality 
of  grant  applications.  These  workshops 
are  offered  at  no  cost.  However,  all 
participants  must  preregister  using  the 
form  at  http://opa.osopbs.dhhs.gov  or 
you  may  obtain  a  registration  form  from 
the  OAPP  at  (301)  594-4004.  Written 
requests  for  registration  forms  may  be 
faxed  to  (301)  594-5981.  The  address  of 
workshop  locations  and  logistical 
information  will  be  faxed  or  e-mailed 
back  to  you  upon  receipt  of  your 
registration. 

Workshop  Dates  and  Locations: 
January  22,  2002 — Omaha,  N£;  January 
23,  2002— Billings,  MT;  January  24, 
2002— Seattle,  WA;  January  25^  2002— 
Las  Vegas,  NV;  January  28,  2002 — 
Charleston,  SC;  January  29,  2002— 
Dallas,  TX;  January  29,  2002— 
Indianapolis.  IN;  January  30,  2002— 
Providence,  Rl;  January  31.  2002— 
Newark,  NJ;  and  February  1,  2002— 
Dulles,  VA. 

Eligible  Applicants 

Any  public  or  private  nonprofit 
organization  or  agency  is  eligible  to 
apply  for  a  grant.  However,  only  those 
organizations  or  agencies  which 
demonstrate  the  capability  of  providing 
the  proposed  services  and  meet  the 
statutory  requirements  are  considered 
for  grant  awards. 

Youth  Development  or  Developmental 
Assets  Approach 

Holistic  approaches  to  preventing 
teen  pregnancy  are  often  termed  "youth 
development"  or  "developmental 
assets."  It  has  been  documented  that 
successful  holistic  projects  are  those 
where  adolescents  themselves  are  an 
integral  part  of  the  design, 
implementation,  and  evaluation  phases 
over  the  life  of  the  project.  Adolescents 
need  to  see  hope  ')r  a  future,  acquire 
the  skills  necessary  to  turn  hopes  into 
reality,  and  be  provided  with  an  array 
of  opportimities  to  get  them  to  that 
reality. 

The  OAPP  encourages  applicants  to 
take  a  holistic  approach  that  addresses 
the  societal  disparities  that  contribute 
adolescent  pregnancy,  such  as  unequal 
access  to  enrichment  programs,  job 
opportunities,  support  groups,  etc.  In 
addition,  the  OAPP  encourages 
applicants  to  provide  opportimities  for 
improving  the  adolescents'  sense  of  self 
through  cultural  understanding,  sports 
and  recreation,  visual  and  performing 
arts,  and  other  activities  that  build  an 
adolescent's  sense  of  self-worth  and 
self-efficacy,  as  long  as  these  activities 
contain  an  educational  component.  All 
services  provided  by  AFL  grantees, 


however,  including  all  activities  that  are 
part  of  a  holistic  approach,  must  be 
within  the  scope  of  the  Title  XX 
prevention  services  listed  below  and 
must  not  be  inconsistent  with 
"abstinence  education"  as  defined  in 
the  "Personal  Responsibility  and  Work 
Opportunity  Reconciliation  Act  of 
1996,"  Pub.  L.  No.  104-193. 

Prevention  Services 

Under  this  announcement,  funds  are 
available  for  abstinence  education 
PREVENTION  projects  only. 
Community-based,  community- 
supported,  faith-based  and  school-based 
applicants  are  encouraged  to  apply.  The 
project  site  must  be  identified  in  the 
application  rather  than  selected  after  the 
grant  is  awarded. 

Under  the  Title  XX  statute,  the 
primary  purpose  of  prevention  programs 
is  to  find  effective  means  of  reaching 
adolescents,  both  male  and  female, 
before  they  become  sexually  active  in 
order  to  encourage  them  to  abstain  from 
sexual  activity.  There  is  general 
agreement  that  early  initiation  of  sexual 
activity  brings  not  only  the  risk  of 
imintended  pregnancy  but  also 
substantial  health  risks  to  adolescents, 
primarily  infection  with  STIs,  including 
HIV.  Accordingly,  applicants  must 
clearly  and  consistently  focus  on 
abstinence  as  the  most  effective  way  of 
preventing  unintended  pregnancy  and 
STIs  and  must  provide  services  that 
help  pre-adolescents  and  adolescents 
acquire  knowledge  and  skills  that  will 
instill  healthy  attitudes  and  encourage 
and  support  abstinence  from  sexual 
activity.  Any  information  provided  for 
adolescents  who  may  be  or  become 
sexually  active,  which  relates  to 
reducing  the  risk  of  unintended 
pregnancy  and  disease,  must  be 
medically  acciuate  and  must  be 
presented  within  the  context  that 
abstinence  is  the  most  effective  choice 
and  is  what  the  project  recommends. 

Under  the  statutory  requirements  of 
Title  XX,  applicants  for  prevention 
programs  are  not  required  to  provide 
any  specific  array  of  services.  OAPP 
encourages  the  submission  of 
applications  which  focus  on  educational 
services  relating  to  family  life  and 
which  teach  the  social,  psychological 
and  health  gains  to  be  realized  by 
abstcuning  from  sexual  activity.  The 
legislation  also  permits  a  proposal  to 
include  any  one  or  more  of  the 
following  services  as  appropriate: 

(1)  Educational  services  relating  to 
family  life  and  problems  associated  with 
adolescent  premarital  sexual  relations 
including: 

(a)  Information  about  adoption. 


(b)  Education  on  the  responsibilities 
of  sexuality  and  parenting, 

(c)  The  development  of  material  to 
support  the  role  of  parents  as  the 
providers  of  sex  education,  and 

(d)  Assistance  to  parents,  schools, 
youth  agencies  and  health  providers  to 
educate  adolescents  and  preadolescents 
concerning  self-discipline  and 
responsibility  in  human  sexuality; 

(2)  Appropriate  educational  and 
vocational  services; 

(3)  Counseling  for  the  immediate  and 
extended  family  members  of  the  eligible 
person; 

(4)  Transportation; 

(5)  Outreach  services  to  families  of 
adolescents  to  discoiuage  sexual 
relations  among  unemancipated  minors; 
and 

(6)  Nutrition  information  and 
counseling. 

In  addition  to  the  Title  XX  statutory 
requirements,  programs  must  not  be 
inconsistent  with  abstinence  education 
as  defined  in  the  "Personal 
Responsibility  and  Work  Opportunity 
Reconciliation  Act  of  1996,"  Pub.  L.  No. 
104-193.  Accordingly,  under  this 
announcement  the  term  "abstinence 
education"  means  an  educational  or 
motivational  program  which: 

A.  Has  as  its  exclusive  purpose, 
teaching  the  social,  psychological,  and 
health  gains  to  be  realized  by  abstaining 
from  sexual  activity; 

B.  Teaches  abstinence  from  sexual 
activity  outside  marriage  as  the 
expected  standard  for  all  school  age 
children; 

C.  Teaches  that  abstinence  from 
sexual  activity  is  the  only  certain  way 
to  avid  out-of-wedlock  pregnancy, 
sexually  transmitted  diseases,  and  other 
associated  health  problems; 

D.  Teaches  that  a  mutually  faithful 
monog£unous  relationship  in  context  of 
marriage  is  the  expected  standard  of 
human  sexual  activity; 

E.  Teaches  that  sexual  activity  outside 
of  the  context  of  marriage  is  likely  to 
have  harmful  psychological  and 
physical  effects; 

F.  Teaches  that  bearing  children  out- 
of-wedlock  is  likely  to  have  harmful 
consequences  for  the  child,  the  child's 
parents,  and  society; 

G.  Teaches  yoimg  people  how  to 
reject  sexual  advsmces  and  how  alcohol 
and  drug  use  increases  vulnerability  to 
sexual  advances;  and 

H.  Teaches  the  importance  of 
attaining  self-sufficiency  before 
engaging  in  sexual  activity. 

Faith-based  and  community-based 
organizations  are  eligible  to  apply  for 
AFL  grants.  Please  note,  however,  that 
no  fimds  provided  through  the  AFL 
program  may  be  expended  for  sectarian 
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instruction,  worship,  prayer,  or 
proselytization.  If  a  religious 
organization  offers  such  activities,  they 
shall  be  voluntary  for  the  individuals 
receiving  services  and  offered  separately 
from  the  program  funded  under  the  AFL 
program.  An  AFL  program  cannot 
discriminate  in  providing  program 
services  to  an  individual  on  the  basis  of 
religion,  a  religious  belief,  or  refusal  to 
hold  a  religious  belief. 

The  grantee  shall  submit  all  curricula 
and  educational  materials  for  use  in  the 
AFL  project,  whether  currently  available 
or  to  be  developed,  to  OAPP  for  review 
and  approval  prior  to  use-in  the  AFL 
project,  to  ensure  that  these  materials 
are  medically  accurate,  do  not  violate 
the  restrictions  on  sectarian  activities, 
and  comply  with  the  statutory 
prohibition  on  advocating,  promoting, 
encouraging  or  providing  abortions. 

Evaluation 

Section  2006(b)(1)  of  Title  XX 
requires  each  gremtee  to  expend  at  lease 
one  percent  but  not  more  than  five 
percent  of  the  Federal  funds  received 
under  Title  XX  on  evaluation  of  the 
project.  Waivers  of  the  five  percent  limit 
on  evaluation  may  be  granted  by  OAPP 
in  cases  where  a  more  rigorous  or 
comprehensive  evaluation  effort  is 
proposed  (see  sec.  2006(b)(1)).  As  this  is 
a  demonstration  program,  all 
applications  are  required  to  have  an 
evaluation  component  of  high  quality 
consistent  with  the  scope  of  the 
proposed  project  and  the  funding  level. 
All  project  evaluations  should  monitor 
program  processes  to  determine  whether 
the  program  has  been  carried  out  as 
planned  and  measure  the  program's 
outcomes. 

The  OAPP  encourages  applications  to 
include  a  proposed  goal(s)  statement 
and  related  outcome  objectives.  A  goal 
is  a  general  statement  of  what  the 
project  hopes  to  accomplish.  It  should 
reflect  the  long-term  desired  impact  of 
the  project  on  the  target  group(s)  as  well 
as  reflect  the  program  goals  contained  in 
this  program  annoimcement.  An 
outcome  objective  is  a  statement  which 
defines  a  measiuable  result  the  project 
expects  to  accomplish.  Outcome 
objectives  should  be  described  in  terms 
that  measure  the  results  the  project  will 
bring  about  (e.g.,  decrease  in  premarital 
sexual  activity  among  the  treatment 
group,  increase  in  intent  to  remain 
abstinent  among  the  treatment  group). 
Good  applications  should  contain  a  few 
outcome  objectives  that  are  specific, 
measurable,  achievable,  realistic  and 
time-framed  (S.M.A.R.T.). 

Specific:  An  objective  should  specify 
one  major  result  directly  related  to  the 
program  goal,  state  who  is  going  to  be 


doing  what,  to  whom,  by  how  much, 
and  in  what  time-frame.  It  should 
specify  what  will  be  accomplished  and 
how  the  accomplishment  will  be 
measured. 

Measurable:  An  objective  should  be 
able  to  describe  in  realistic  terms  the 
expected  results  and  specify  how  such 
results  will  be  measured. 

Achievable:  The  accomplishment 
specified  in  the  objective  should  be 
achievable  within  the  proposed  time 
line  and  as  a  direct  result  of  program 
activities. 

Healistic:  The  objective  should  be 
reasonable  in  nature.  The  specified 
outcomes,  expected  results,  should  be 
described  in  realistic  terms. 

Time-framed:  An  outcome  objective 
should  specify  a  target  date  or  time  for 
its  accomplishments.  It  should  state 
who  is  going  to  be  doing  what,  by  when, 
etc.  The  Public  Management  Institute, 
How  to  Get  Grants  (1981). 

Section  2006(b)(2)  of  Title  XX 
requires  that  the  evaluations  be 
conducted  by  an  organization  or  entity 
independent  of  the  grantee  providing 
services.  To  assist  in  conducting  the 
evaluations,  each  grantee  shall  develop 
a  working  relationship  with  a  college  or 
university  located  in  the  grantee's  state 
which  will  provide  or  assist  in 
providing  monitoring  and  evaluation  of 
the  proposed  program.  The  OAPP 
strongly  recommends  extensive 
collaboration  between  the  applicant 
organization  and  the  proposed  evaluator 
in  the  development  of  the  program  goals 
and  objectives  of  the  intervention, 
identification  of  the  variables  to  be 
measured,  a  clear  and  organized 
timetable  for  initiation  of  the 
intervention,  baseline  measurement, 
and  ongoing  evaluation  data  collection 
and  analysis  strategies.  Additionally,  it 
is  important  to  establish  this 
collaborative  relationship  between  the 
applicant  organization  and  the  proposed 
evaluator  when  preparing  the 
application  to  ensure  that  the  project's 
proposed  goals  and  objectives  and  the 
evaluation  are  consistent  with  each 
other.  The  proposed  evaluator  should  be 
included  in  the  program  planning 
meetings  to  ensure  that  there  is 
uniformity  in  the  intended  outcomes  of 
the  program. 

AppUcatien  Requirements 

Applications  must  be  submitted  on 
the  forms  supplied  (OPHS-1 ,  Revised  6/ 
2001)  and  in  the  manner  prescribed  in 
the  application  kits  provided  by  the 
OAPP.  Applicants  are  required  to 
submit  an  application  signed  by  an 
individual  authorized  to  act  for  the 
applicant  agency  or  organization  and  to 
assume  for  the  organization  the 


obligations  imposed  by  the  terms  and 
conditions  of  the  grant  award.  The 
program  narrative  should  not  be  longer 
than  50  double-spaced  pages. 

Applicants  must  be  familiar  with  Title 
XX  in  its  entirety  to  ensure  that  they 
have  complied  with  all  applicable 
requirements.  A  copy  of  the  legislation 
is  included  in  the  application  kit. 

Additional  Requirements 

Applicants  for  grants  must  also  meet 
both  of  the  following  requirements  (each 
year): 

(1)  Requirements  for  Review  of  an 
Application  by  the  Governor.  Section 
2006(e)  of  Title  XX  requires  that  each 
applicant  shall  provide  the  Governor  of 
the  State  in  which  the  applicant  is 
located  a  copy  of  each  application 
submitted  to  OAPP  for  a  grant  for  a 
demonstration  project  for  services  under 
this  Title.  The  Governor  has  60  days 
from  the  receipt  date  in  which  to 
provide  comments  to  the  applicant.  An 
applicant  may  comply  with  this^ 
requirement  by  submitting  a  copy  of  the 
application  to  the  Governor  of  the  State 
in  which  the  applicant  is  located  at  the 
same  time  the  application  is  submitted 
to  OAPP.  To  inform  the  Governor's 
office  of  the  reason  for  the  submission, 

a  copy  of  this  notice  should  be  attached 
to  the  application. 

(2)  Requirements  for  Review  of  an 
Application  Pursuant  to  Executive 
Order  12372  (SPOC  Requirements). 
Applications  under  this  announcement 
are  subject  to  the  review  requirements  of 
E.O.  12372,  "Intergovernmental  Review 
of  Federal  Programs,"  as  implemented 
by  45  CFR  part  100.  "Intergovernmental 
Review  of  Department  of  Health  and 
Human  Services  Programs  and 
Activities."  E.O.  12372  sets  up  a  system 
for  state  and  local  government  review  of 
proposed  Federal  assistance 
applications.  As  soon  as  possible,  the 
applicant  (other  than  Federally- 
recognized  Indian  tribal  governments) 
should  contact  the  State  Single  Point  of 

'Contact  (SPOC)  for  each  state  in  the  area 
to  be  served.  The  application  kit 
contains  the  currently  available  listing 
of  the  SPOCs  which  have  elected  to  be 
informed  of  the  submission  of 
applications.  For  those  states  not 
represented  on  the  listing,  further 
inquiries  should  be  made  by  the 
applicant  regarding  submission  to  the 
relevant  SPOC.  The  SPOC's  comment(s) 
should  be  forwarded  to  the  Grants 
Management  Office,  Office  of 
Population  Affairs,  4350  East-West 
Highway,  Suite  200,  Bethesda,  MD 
20814.  The  SPOC  has  60  days  horn  the 
closing  date  of  this  announcement  to 
submit  any  comments. 


Cvl^...]     D. 
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^plication  Anessment  aad  Evaluation 
Criteria 

Applications  which  are  judged  to  be 
late  or  which  do  not  confonn  to  the 
requirements  of  this  program 
announcement  will  not  be  accepted  for 
review.  Applicants  will  be  so  notified, 
and  the  applications  will  be  returned. 
All  other  applications  will  be  reviewed 
by  a  multi-disciplinary  panel  of 
independent  reviewers  and  assessed 
according  to  the  following  criteria: 

(1)  Hie  applicant's  provision  of  a 
clear  statement  of  mission,  goals, 
measurable  (outcome)  objectives, 
reasonable  methods  for  achieving  the 
objectives,  a  reasonable  workplan  and 
timetable,  and  clear  statements  of 
expected  results.  (25  points) 

(2)  The  capacity  of  the  applicant  to 
implement  die  program,  including 
personnel  and  other  resources,  and  the 
applicant's  experience  and  expertise  in 
providing  programs  for  adolescents.  (15 
points) 

(3)  The  population  the  project 
proposes  to  serve,  including  ethnic 
composition,  number  of  adolescent  and 
pre-adolescent  clients,  family  members 
and  community  members.  [Healthy 
People  2010  is  a  set  of  health  objectives 
for  (tie  Nation  to  achieve  over  the  first 
decade  of  the  new  centiuy.  The  two 
goals  of  Healthy  People  2010  are  to 
increase  quality  of  years  of  healthy  life 
and  to  eliminate  h^th  disparities.  In 
evaluating  this  criterion,  priority  will  be 
given  to  programs  which  serve  minority 
populations  in  order  to  eliminate  health 
disparities.]  (15  points) 

(4)  The  applicant's  presentation  of  a 
detailed  evaluation  plan,  indicating  an 
understanding  of  program  evaluation 
methods,  and  reflecting  a  practical  and 
technically  sound  approach  to  assessing 
the  project's  achievement  of  program 
objectives.  (15  points) 

(5)  The  applicant's  presentation  of  the 
need  for  the  project,  including  the 
incidence  of  adolescent  pregnancy  in 
the  geographic  area  to  be  served  and  the 
avaUability  of  services  for  adolescents 
within  this  geographic  area.  (10  points) 

(6)  The  applicant's  presentation  of  an 
organizational  model  for  service 
delivery  with  appropriate  design,^^ 
consistent  with  the  requirements  of 
Title  XX.  (10  points) 

(7)  Hie  community  commitment  to 
and  involvement  in  planning  and 
implementation  of  the  project,  as 
demonstrated  by  letters  of  commitment 
and  willingness  to  participate  in  the 
project's  implementation,  acceptance  of 
refnrals,  etc.  (10  points) 

Final  grant  award  decisions  will  be 
made  by  the  Deputy  Assistant  Secretary 
for  Population  Affairs.  In  making  these 


decisions,  the  Deputy  Assistant 
Secretary  for  Population  Affairs  will 
take  into  account  the  extent  to  which 
applications  recommended  for  approval 
will  provide  an  appropriate  geographic 
distribution  of  resources,  the  priorities 
in  sec.  2005(a),  and  other  factors 
including: 

(1)  Recommendations  and  scores 
submitted  by  the  review  panels; 

(2)  The  geographic  area  to  be  served, 
particularly  the  needs  of  rural  areas; 

(3)  The  reasonableness  of  the 
estimated  cost  of  the  project  based  on 
factors  such  as  the  incidence  of 
adolescent  pregnancy  in  the  geographic 
area  to  be  served  and  the  availability  of 
services  for  adolescents  in  this 
geographic  area;  and 

(4)  The  usefulness  for  policymakers 
and  service  providers  of  the  proposed 
project  and  its  potential  for  replication. 

OAPP  does  not  release  information 
about  individual  applications  during  the 
review  process  until  final  funding 
decisions  have  been  made.  When  these 
decisions  have  been  made,  applicants 
will  be  notified  by  letter  of  the  outcome 
of  their  applications.  The  official 
document  notifying  an  applicant  that  an 
application  has  been  approved  for 
funding  is  the  Notice  of  Grant  Award, 
which  specifies  to  the  grantee  the 
amount  of  money  awarded,  the  purpose 
of  the  grant,  the  terms  and  conditions  of 
the  grant  award,  and  the  amount  of 
funding  to  be  contributed  by  the  grantee 
to  project  costs. 

Dated:  January  4,  2002. 
Mireille  B.  Kanda, 

Acting  Director,  Office  of  Population  Affairs. 
[FR  Doc.  02-517  Filed  1-6-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secmtary 

Meeting  of  the  Nalionai  Himimii 
Research  Protections  Advisory 
Committee  (NHRPAC) 

AGENCY:  Office  of  Public  Health  and 

Science,  Office  for  Hiunan  Research 

Protections,  DHHS. 

ACnON:  Notice  of  January  28-29,  2002 

Meeting. 

SUMMARY:  Pursuant  to  section  10(d)  of 
the  Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Human  Research  Protections 
Advisory  Committee  (NHRPAC). 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 


attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  contact  person  listed  below. 
Individuals  planning  on  attending  the 
meeting  and  who  want  to  ask  questions 
must  submit  their  requests  in  writing  in 
advance  of  the  meeting  to  the  contact 
person  listed  below. 

DATES:  The  Committee  will  hold  its  next 
meeting  on  January  28-29,  2002.  The 
meeting  will  convene  EST  from  8:30 
a.m.  to  its  recess  at  approximately  5:30 
p.m.  on  January  28  and  resiune  at  8:30 
a.m.  to  5:00  p.m.  on  January  29. 

ADDRESSES:  Hyatt  Regency  Bethesda 
Hotel,  One  Bethesda  Metro,  Bethesda, 
MD,  (301)  657-1234. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kate-Louise  Gottfried,  Executive 
Director,  National  Human  Research 
Protections  Advisory  Committee,  Office 
for  Human  Research  Protections,  The 
Tower  Building,  1101  Wootton 
Parkway,  Suite  200.  Rockville, 
Maryland  20852,  (301)  435-4917.  The 
electronic  mail  address  is: 
kogottfried@osophs.dhhs.gov. 

SUPPLEMENTARY  INFORMATION:  The 
National  Human  Research  Protections 
Advisory  Committee  was  established  on 
Jime  6,  2000,  to  provide  expert  advice 
and  recommendations  to  the  Secretary 
of  HHS,  Assistant  Secretary  for  Health, 
the  Director,  Office  for  Human  Research 
Protections,  and  other  departmental 
officials  on  a  broad  range  of  issues  and 
topics  pertaining  to  or  associated  with 
the  protection  of  human  research 
subjects. 

Information  about  NHRPAC,  and  the 
draft  agenda  for  the  Committee's 
January  2002  meeting,  will  be  posted  on 
the  NHRPAC  website  at:  http:// 
ohrp.osophs.dhhs.gov/nhrpac/ 
nhrpac.htm. 

Dated:  January  4,  2002. 
GregKoski, 

Executive  Secretary,  National  Human 
Research  Protections  Advisory  Committee. 
[FR  Doc.  02-516  Filed  l-«-02;  8:45  am] 
BIUJNO  COOE  41S0-a-ll 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERViCES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0S63] 

Beauregard  Plasma,  Inc.,  Jacicson 
Plasma,  Inc.,  Baton  Rouge  Plasma, 
Inc.,  and  Claiijome  Plasma,  Inc.; 
Opportunity  for  Hearing  on  a  Proposal 
to  Revoke  U.S.  License  Nos.  1030, 
1031, 1032,  and  1033 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  a  hearing  on  a  proposal 
to  revoke  the  biologies  licenses  (U.S. 
License  Nosi  1030, 1031, 1032,  and 
1033)  issued  to  Beauregard  Plasma,  Inc.; 
Jackson  Plasma,  Inc.;  Baton  Rouge 
Plasma.  Inc.;  and  Claiborne  Plasma,  Inc., 
respectively,  for  the  manufacture  of 
Source  Plasma.  The  proposed 
revocations  are  based  on  the  fact  that 
authorized  FDA  employees  have  been 
unable  to  gain  access  to  these 
establishments'  locations  for  the 
purpose  of  carrying  out  required 
inspections  of  the  facilities,  which  are 
no  longer  in  operation,  and 
manufacturing  of  products  has  been 
discontinued  to  an  extent  that 
meaningful  inspections  cannot  be  made. 
dates:  The  establishments  may  submit 
written  or  electronic  requests  for  a 
hearing  by  February  8,  2002.  and  any 
data  and  information  justifying  a 
hearing  by  March  11,  2002.  Other 
interested  persons  may  submit  written 
or  electronic  comments  on  the  proposed 
revocations  by  March  11,  2002. 
ADDRESSES:  Submit  written  requests  for 
a  hearing,  any  data  and  information 
justifying  a  hearing,  and  any  written 
comments  on  the  proposed  revocations 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Ripley,  Center  for  Biologies 
Evduation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville.  MD  20852- 
1448. 301-827-6210. 
SUPPLEMENTARY  INFORMATION:  FDA  is 
initiating  proceedings  to  revoke  the 
biologies  license  (U.S.  License  No.  1030) 
issued  to  Beauregard  Plasma,  Inc.,  P.O. 
Box  96,  Hwy.  27,  DeQuincy,  LA  70633; 
the  biologies  license  (U.S.  License  No. 
1031)  issued  to  Jackson  Plasma,  Inc., 


P.O.  Box  788,  Hwy.  68,  Jackson,  LA 
70748;  the  biologies  license  (U.S. 
License  No.  1032)  issued  to  Baton  Rouge 
Plasma,  Inc.,  P.O.  Box  174,  Hwy.  74.  St. 
Gabriel.  LA  70776;  and  the  biologies 
license  (U.S.  License  No.  1033)  issued  to 
Claiborne  Plasma,  Inc.,  Route  2,  Box  75, 
Homer,  LA  71040,  for  the  manufacture 
of  Source  Plasma.  FDA  is  initiating 
proceedings  to  revoke  the  licenses 
because  authorized  FDA  employees 
have  been  unable  to  gain  access  to  any 
of  the  establishments  for  the  purpose  of 
carrying  out  required  inspections  of  the 
facilities,  and  manufacturing  of 
products  has  been  discontinued  to  an 
extent  that  meaningful  inspections 
cannot  be  made. 

In  a  certified  retum-reeeipt  letter 
dated  May  11,  2001.  FDA  notified  the 
authorized  official  of  the  establishments 
that  attempts  to  conduct  inspections  of 
the  establishments  were  unsuccessful 
because  the  establishments  were 
apparently  no  longer  in  operation,  and 
the  manufactiu-e  of  Source  Plasma  had 
been  discontinued.  The  letter  advised 
the  authorized  official  that,  under  21 
CFR  601.5(b){l)(i)  and  (b)(l)(ii) 
(formerly  codified  as  21  CFR  601.5(b)(1) 
and  (b)(2)),  whey  FDA  finds  that 
authorized  employees  have  been  unable 
to  gain  access  to  an  establishment  for 
the  purpose  of  carrying  out  an 
inspection  under  21  CFR  600.21  or  that 
manufacturing  of  a  product  has  been 
discontinued  to  an  extent  that  a 
meaningful  inspection  cannot  be  made, 
the  Commissioner  of  Food  and  Drugs 
(the  Commissioner)  shall  institute 
proceedings  for  license  revocation.  In 
the  same  letter,  FDA  notified  the 
establishments  of  FDA's  intent  to  revoke 
U.S.  License  Nos.  1030. 1031, 1032,  and 
1033  and  its  intent  to  offer  an 
opportunity  for  a  hearing. 

Because  FDA  has  notified  the 
establishments  of  the  proposed  license 
revocations  and  has  received  no 
response  from  the  establishments,  FDA 
is  proceeding  under  21  CFR  12.21(b) 
and  publishing  an  opportunity  for  a 
hearing  on  a  proposal  to  revoke  the 
licenses. 

FDA  has  placed  a  copy  of  the  May  11, 
2001,  letter  to  the  establishments  on  file 
with  the  Dockets  Management  Branch 
(address  above)  under  the  docket 
number  found  in  brackets  in  the 
heading  of  this  notice.  The  document  is 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 

Friday. 

Beauregard  Plasma,  Inc.;  Jackson 
Plasma,  Inc.;  Baton  Rouge  Plasma,  Inc.; 
and  Claiborne  Plasma,  Inc.,  may  submit 
a  written  or  electronic  request  for  a  , 
hearing  to  the  Dockets  Management 


Branch  by  February  8,  2002.  and  any 
data  and  information  justifying  a 
hearing  must  be  submitted  by  March  1 1 , 
2002.  Other  interested  persons  may 
submit  written  or  electronic  comments 
on  the  proposed  license  revocations  to 
the  Dockets  Management  Branch  by 
March  11,  2002.  The  failure  of  the 
licensees  to  file  timely  written  requests 
for  hearings  constitutes  an  election  by 
the  licensees  not  to  avail  themselves  of 
the  opportunity  for  a  hearing  concerning 
the  proposed  license  revocations. 

FDA's  procedures  and  requirements 
governing  a  notice  of  opportimity  for  a 
hearing,  notice  of  appearance  and 
request  for  a  hearing,  grant  or  denial  of 
a  hearing,  and  submission  of  data  to 
justify  a  hearing  on  proposed  revocation 
of  a  license  are  contained  in  21  CFR 
parts  12  and  601.  A  request  for  a  hearing 
may  not  rest  upon  mere  allegations  or 
denials  but  must  be  set  forth  a  genuine 
and  substantial  issue  of  fact.  If  the 
Commissioner  determines  upon  review 
of  any  objections  or  requests  for  a 
hearing  tliat  a  hearing  is  not  justified,  in 
whole  or  in  part,  or  if  a  request  for  a 
hearing  is  not  made  within  the  required 
time  with  the  required  format  or 
required  analyses,  the  Commissioner 
will  deny  the  hearing  request,  with  an 
explanation  for  the  denial. 

Two  copies  of  any  submissions  are  to 
be  provided  to  FDA.  except  that 
individuals  may  submit  one  copy. 
Submissions  are  to  be  identified  with 
the  docket  number  foimd  in  brackets  in 
the  heading  of  this  document.  Such 
submissions,  except  for  data  and 
information  prohibited  from  public 
disclosure  under  21  CFR  10.20(j)(2)(i). 
21  U.S.C.  331(j),  or  18  U.S.C.  1905.  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  or  4  p.m. 
Monday  through  Friday. 

This  notice  is  issued  under  section 
351  of  the  Public  Health  Service  Act  (42 
U.S.C.  262)  and  sections  201.  501.  502. 
505.  and  701  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (21  U.S.C.  321.  351. 
352,  355,  and  371).  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  (21  CFR  5.10)  and 
redelegated  to  the  Director  of  the  Center 
for  Biologies  Evaluation  and  Research 
(21  CFR  5.67). 

Dated:  December  27,  2001. 
Mark  Elengold, 

Deputy  Director  for  Operations.  Center  for 
Biologies  Evaluation  and  Research. 
|FR  Doc.  02-483  Filed  1-8-02:  8:45  am] 
BNJJNO  C006  4160-02-8 
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DEPARTMEHT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[l>ocinflNo.01l>-0583]  j 

Fbod  Sacurtty  Guidance;  AvaiiaMlity 

AGENCY:  Food  and  Drug  Administration. 
HHS.  { 

action:  Notice. 


:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  two  guidance  documents 
related  to  food  security  entitled  "Food 
Producers.  Processors.  Transporters,  and 
Retailers:  Food  Security  Preventive 
Measures  Guidance"  and  "Importers 
and  Filers:  Food  Security  Preventive 
Measures  Guidance."  "Food  Producers, 
Processors.  Transporters,  and  Retailers: 
Food  Security  Preventive  Measures 
Guidance"  is  designed  as  an  aid  to 
operators  of  food  establishments  (i.e., 
firms  that  produce,  process,  store, 
repack,  relabel,  distribute,  or  transport 
food  or  food  ingredients,  or  that  prepare 
or  distribute  food  at  retail).  It  identifies 
the  kinds  of  preventive  measures  that 
they  can  take  to  minimize  the  risk  that 
food  imder  their  control  will  be  subject 
to  tampering  or  criminal  or  terrorist 
actions.  "Importers  and  Filers:  Food 
Security  Preventive  Measures 
Guidance"  is  designed  as  an  aid  to 
operators  of  food  importing 
establishments,  storage  warehouses,  and 
filers.  It  identifies  the  kinds  of 
preventive  measures  that  they  can  take 
to  minimiTw  the  risk  that  food  under 
their  control  will  be  subject  to 
tampering  or  criminal  or  terrorist 
actions. 

DATES:  Submit  written  or  electronic 
comments  by  March  11.  2002  to  ensure 
their  adequate  consideration  in  the 
preparation  of  revised  guidance,  if 
vrananted.  However,  you  may  submit 
written  or  electronic  comments  at  any 
time. 


i:  Submit  written  requests  for 
single  copies  of  the  guidance  entitled 
"Food  Producers.  Processors, 
Transporters,  and  Retailers:  Food 
Security  Preventive  Measures 
Guidance"  or  "Importers  and  Filers: 
Food  Secairity  Preventive  Measures 
Guidance"  to  John  Kvenberg,  Office  of 
Field  Programs  (HFS-600).  Center  for 
Food  Safety  and  Applied  Nutrition 
(CFSAN).  Food  and  Drug      | 
Administration,  5100  Paint  Branch 
Pkwy..  College  Parii.  MD  20740.  hiclude 
a  sell-addressed  adhesive  label  to  assist 
that  office  in  processing  your  request. 

Submit  written  comments  on  the 
guidance  documents  to  Dockets 


Management  Branch  (HFA-305),  5630 
Fishers  Lane.  rm.  1061,  Rockville,  MD 
20852.  Submit  electronic  comments  to 
http://wwwJda.gov/dockets/ 
ecomments.  See  the  SUPPl£MENTARY 
INFORMATKM  section  for  electronic 
access  to  the  guidance  documents. 
FOR  FURTHER  MFORMATION  CONTACT:  John 
Kvenberg.  Office  of  Field  Programs 
(HFS-600).  CFSAN.  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy..  College  Park.  MD  20740,  202- 
205-4187.  e- 
mail:ikvenbergdcfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Operators  of  food  establishments, 
food  importing  Sstablishments.  and 
filers  are  encouraged  to  review  their 
current  procedures  and  controls  in  light 
of  the  potential  for  tampering  or 
criminal  or  terrorist  actions  and  make 
appropriate  improvements.  "Food 
Producers.  Processors,  Transporters,  and 
Retailers:  Food  Security  Preventive 
Measures  Guidance"  aids  operators  of 
food  establishments  (i.e..  finns  that 
produce,  process,  store,  repack,  relabel, 
distribute,  or  transport  food  or  food 
ingredients,  or  that  prepAre  or  distribute 
food  at  retail).  It  is  relevant  to  all  sectors 
of  the  food  system  (i.e.,  fitim  farm-to- 
table),  including  farms,  aquaculture 
facilities,  fishing  vessels,  producers, 
transportation  operations,  processing 
facilities,  packing  facilities,  warehouses, 
retail,  and  food-service  establishments. 
"Importers  and  Filers:  Food  Security 
Preventive  Measures  Guidance"  aids 
operators  of  food  importing 
establishments,  storage  warehouses,  and 
filers.  Both  guidance  documents 
identify  the  kinds  of  preventive 
measures  that  operators  can  take  to 
minimize  the  risk  that  food  under  their 
control  will  be  subject  to  tampering  or 
to  criminal  or  terrorist  actions.  They 
take  the  operator  through  each  segment 
of  the  farm-to-table  system  that  is  within 
their  control,  in  order  to  minimize  the 
risk  of  tampering  or  of  criminal  or 
terrorist  action  at  each  segment. 
Implementation  of  these  measures 
requires  commitment  firom  both 
management  and  employees  to  be 
successful  and,  therefore,  both  should 
participate  in  their  development  and 
review. 

The  two  guidance  docimnents  are 
level  1  guidances  issued  consistent  with 
FDA's  good  guidance  practices 
regulation  (GGPs)  (21  CFR  10.115).  The 
agency  is  soliciting  public  comment,  but 
is  implementing  these  two  guidance 
documents  immediately  in  accordance 
with  §  10.115(g)(2)  (21  CFR 
10.115(g)(2)).  The  two  guidance 


documents  were  prompted  by  the 
tragedies  of  September  11,  2001,  and  the 
resulting  scrutiny  of,  and  interest  in, 
food  safety  and  security  that  followed. 
FDA  believes  it  is  critical  to  our  national 
interest  and  the  public  health  to  make 
guidance  on  food  security  available  to 
the  food  industry  quickly.  Thus,  the 
agency  has  determined  that  prior  public 
participation  is  not  feasible  or 
appropriate. 

FDA  is  also  interested  in  conmients 
on  whether  the  guidance  documents 
"Food  Producers.  Processors. 
Transporters,  and  Retailers:  Food 
Security  Preventive  Measures 
Giudance"  and  "Importers  and  Filers: 
Food  Security  Preventive  Measures 
Guidance"  should  be  revised  to  include 
the  following  additional  preventive 
measures: 

•  The  use  of  tamper-evident 
packaging.  FDA' is  particularly 
interested  in  information  on:  the  utility 
of  the  various  methods  of  tamper- 
evident  packaging  in  minimizing  the 
risk  that  foods  so  packaged  will  be 
subject  to  tampering  or  criminal  or 
terrorist  actions;  and.  the  practicality  of 
applying  tamper-evident  packagii^  to 
the  broad  spectrum  of  foods  presently  in 
commerce; 

•  The  use  of  procedures  and/or 
records  that  enable  shipments  of  food 
from  a  food  establishment  or  food 
importing  establishment  to  be  traced  to 
shipments  of  food  received  by  the  food 
establishment  or  food  importing 
establishment  and  vise  versa.  FI)A  is 
particularly  interested  in  iiiformation  on 
the  types  of  procedures  and/or  records 
that  are  both  practical  and  effective  in 
fecilitating  trace-back  of  incoming 
shipments,  trace-forward  of  outgoing 
shipments,  and  linkages  between  the 
two. 

These  guidance  documents  represent 
the  agency's  current  thinking  on 
appropriate  measures  that  can  be  taken 
by  operators  of  food  establishments, 
food  importing  establishments,  storage 
warehouses,  and  filers  to  minimize  the 
risk  of  food  being  subjected  to 
tampering  or  criminal  or  terrorist 
actions,  lliey  do  not  create  or  confer 
any  rights  for  or  on  any  person  and  do 
not  operate  to  bind  FDA  or  the  public. 

n.  Comineiits 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  guidance  documents  at  any  time. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Conmients  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document  The  guidance  documents 
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and  received  comments  may  be  seen  in 
the  office  above  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Copies  of  these  guidance  documents 
also  are  available  on  the  Internet  at 
http://www.cfsan.fda.gOv//dms/ 
guidance.html.  Submit  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments. 

Dated:  )anuary  3,  2002. 
Margaret  M.  Dotzel. 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-542  Filed  1-4-02;  4:12  pm] 
BIIXING  CODE  41«0-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUIMAN  SERVICES 

Food  and  Drug  Adminiatration 
[Docket  No.  98N-0044] 

Small  Entity  Compliance  Guide: 
"Structure/Function  Clalma;" 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
availability  of  a  small  entity  compliance 
guide  (SECG)  for  a  final  rule  published 
in  the  Federal  Register  of  January  6. 
2000  (65  FR  1000),  entitled  "Regulations 
on  Statements  Made  for  Dietary 
Supplements  Concerning  the  Effect  on 
the  Structiue  or  Function  of  the  Body." 
This  SECG  is  intended  to  set  forth  the 
requirements  of  that  final  rule  in  plain 
language  and  to  help  small  businesses 
imderstand  the  regulation. 
DATES:  Submit  written  or  electronic 
comments  on  the  SECG  at  any  time. 
ADDRESSES:  Submit  written  comments 
concerning  this  SECG  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  5630  Fishers 
Lane.  rm.  1061,  Rockville.  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Submit  written  requests  for  single 
copies  of  the  SECG  to  the  Industry 
Activities  Staff  (HFS-565),  Center  for 
Food  Safety  and  Applied  Nutrition. 
Food  and  Drug  Administratibn.  200  C 
St.  SW..  Wasldngton,  DC  20204.  Send 
one  self-adhesive  address  label  to  assist 
that  office  in  processing  your  request. 
See  the  SUPPLEMENTARY  INFORMATION 
section  for  electronic  access  to  the 
SECG. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Moore,  Center  for  Food  Safety 
and  Applied  Nutrition  (HFS-611),  Food 


and  Drug  Administration.  200  C  St.  SW., 
Washington.  DC  20204,  202-205-4605. 
FAX  202-205-4594. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  January  6.  2000  (65 
FR  1000),  FDA  issued  a  final  rule 
defining  the  types  of  statements  that  can 
be  made  concerning  the  effect  of  a 
dietary  supplement  on  the  structure  or 
function  of  the  body.  The  regulation 
also  established  criteria  for  determining 
when  a  statement  about  a  dietary 
supplement  is  a  claim  to  diagnose,  cure, 
mitigate,  treat,  or  prevent  disease.  The 
final  rule  clarified  the  types  of  claims 
that  may  be  made  for  dietary 
supplements  without  prior  review  by 
FDA  and  the  types  of  claims  that  require 
prior  authorization  as  health  claims  or 
prior  approval  as  drug  claims.  This  final 
rule  became  effective  February  7,  2000. 

FDA  examined  the  economic 
implications  of  that  final  rule  as 
required  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601-602).  The  agency 
determined  that  the  final  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

In  compliance  with  section  212  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (Public  Law  104-121),  FDA 
is  making  available  this  SECG  stating  in 
plain  language  the  requirements  of  this 
regulation. 

FDA  is  issuing  this  SECG  as  level  2 
guidance  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115(c)(2)).  The  SECG  represents  the 
agency's  current  thinking  on  the  subject. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 

I.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  or  electronic  comments 
on  the  SECG  entitled  "Structure/ 
Fimction  Claims;  Small  Entity 
Compliance  Guide"  to  the  Dockets 
Management  Branch  (address  above). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
docvunent.  A  copy  of  the  SECG  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

n.  Electronic  Access 

Copies  of  the  SECG  may  also  be 

viewed  on  a  personal  computer  with 

'  access  to  the  Internet.  The  Center  for 


Food  Safety  and  Applied  Nutrition's 
home  page  includes  the  SECG,  which 
can  be  found  at  http:// 
www.cfsan.fda.gov/dms/guidance.html. 

Dated:  December  26,  2001. 
Margaret  M.  Dotzel,  ' 

Associate  Commissioner  for  Policy. 
(FR  Doc.  02-451  Filed  1-8-01;  8:45  am] 
BNJJNO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatltutes  of  Health 

National  Heart,  Lung,  and  Blood 
Inatitute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advi^ry  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Heart,  Lung,  and  Blood 
Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Advisory  Council. 

Date:  February  7-8.  2002. 

Open:  February  7,  2002,  8:30  a.m.  to  2  p.m. 

Agenda:  For  discussion  of  program  policies 
and  issues. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31.  Conference 
Room  10,  Bethesda,  MD  20892. 

Closed:  February  7.  2002,  2  p.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda.  MD  20892. 

Contact  Person:  Deborah  P.  Beebe,  PhD, 
Director,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blqod  Institute, 
National  Institutes  of  Health,  Two  Rockledge 
Center,  Room  7100,  6701  Rockledge  Drive. 
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Bethesda.  MD  20892,  301/435-^260. 
beebecl@nhlbi.nih.gov. 

Information  is  also  available  on  the 
Institutes's/Center's  homepage: 
www.  nhlbi.  nih  .gov/meetings/index.htm , 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
pf  Health,  HHS) 

Dated:  January  2,  2002. 
Anna  Snouffer, 
Deputy  Director,  Office  ofFedehl  Advisory 
Committee  Policy. 

[FR  Doc.  02-476  Filed  l-»-02;  8:45  am) 
BMJJNQ  CODE  4140Hl>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NaUonal  Institutes  of  Hsaltti 

Natlomy  Heart,  Lung,  and  Blood 
Instituls;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUowing 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Limg, 
and  Blood  Institute  Special  Emphasis  Panel 


SLEEP  AND  SLEEP  DISORDERS  DM 
CHILDREN. 

Date:  February  20,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  folumbia  Hotel,  10207 
Wincopin  Circle,  Columbia,  MD  21044. 

Contact  Person:  Arthur  N.  Freed,  PhD, 
Review  Branch,  Room  7190,  Division  of 
Extramural  Affairs,  National  Heart,  Limg,  and 
Blood  Institute,  National  Institutes  of  Health, 
Bethesda,  MD  20892. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  3,  2002. 
Anna  Snoufiier, 

Deputy  Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-477  Filed  1-8-02;  8:45  ami 

BNJJNG  COOE  4140-01-11 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Migratory  Bird  Permits;  Draft 
Environmental  Impact  Statement  on 
Double-Crested  Cormorant 
Management 

agency:  U.S.  Fish  and  WildUfe  Service, 

Interior. 

ACTION:  Notice  of  meetings. 

summary:  The  U.S.  Fish  and  Wildlife 
Service  (Service  or  we)  announces  the 
rescheduling  of  two  of  the  public 
meetings  associated  with  the  comment 
period  for  a  Draft  Environmental  Impact 
Statement  (DEIS)  on  double-crested 
cormorant  management.  The  DEIS  has 
been  prepared  under  the  authority  of  the 
National  Environmental  Policy  Act  and 
the  Migratory  Bird  Treaty  Act  and 
analyzes  the  potential  environmental 


impacts  of  several  management 
alternatives  to  address  conflicts 
associated  with  double-crested 
cormorants.  This  notice  identifies  the 
locations,  dates,  and  times  of  public 
meetings  and  identifies  the  Service 
official  to  whom  comments  may  be 
directed. 

DATES:  Written  comments  regarding  the 
DEIS  should  be  submitted  by  February 
28,  2002,  to  the  address  below.  Dates 
and  times  for  ten  public  meetings  are    - 
listed  in  the  table  under  SUPPLEMENTARY 
INFORMATION. 

ADDRESSES:  Requests  for  copies  of  the 
DEIS  should  be  mailed  to  Chief, 
Division  of  Migratory  Bird  Management, 
U.S.  Fish  and  Wildlife  Service,  4401  N. 
Fairfax  Dr.,  Room  634,  Arlington,  VA 
22203.  Written  comments  on  the  DEIS 
can  be  sent  by  the  following  two 
methods: 

(1)  By  mail  to  the  above  address;  or 

(2)  by  email  to: 
cormorant_eis@fws.gov. 

Please  include  your  name  and  mailing 
address  in  all  comments  submitted; 
anonymous  conunents  will  not  be 
considered.  The  public  meetings  will  be 
held  at  the  locations  listed  in  the  table 
under  SUPPLEMENTARY  INFORMATKW. 

FOR  FURTHER  INFORMATION  CONTACT:  Jon 
Andrew,  Division  of  Migratory  Bird 
Management,  (703)  358-1714. 

SUPPLEMENTARY  INFORMATION:  On 
December  19,  2001,  we  published  a 
notice  of  meetings  in  the  Federal 
Register  announcing  ten  public 
meetings  associated  with  the  comment 
period  for  a  DEIS  on  double-crested 
cormorant  management.  Because  of  a 
conilict  with  the  previously-scheduled 
meeting  dates  and  the  World 
Aquacidture  Association  annual 
meeting,  we  are  rescheduling  the  Little 
Rock,  Aj-kansas,  and  Jacksod, 
Mississippi,  meetings.  These  are  listed 
in  the  table  below. 


Dale 


January  7,  2002  ... 
January  8,  2002  ... 
January  16,  2002  . 

February  4,  2001  .. 

February  5,  2002  . 

February  6,  2002  . 


February  11,  2002 
February  12,  2002 
February  13,  2002 
Febnjary  19.  2002 


City 


Green  Bay,  Wisconsin  .... 
Maddnaw  City,  Michigan 
Washington,  DC  


Attiens,  Texas 

Jackson,  Mississippi  .. 
Little  Rock,  Arltansas . 


South  Burlington,  Vermont 

Watertown,  New  fotk 

Syracuse.  New  York 

Portland,  Oregon 


Locatkm 


Ramada  Plaza  Hotel  2750  Ramada  Way 

Hamilton  Inn  Select  701  S.  Huron  Avenue 

Main  Interior  BuiMIng  Auditorium  1849  C  Street, 
NW. 

Tex£is  Freshwater  Fisheries  Center  5550  Flat  Creek 
Road  (Famn  Road  2495). 

Clarion  Hotel  and  Convention  Center  400  Greymont 
Avenue. 

University  o(  Arkansas  Divisk)n  of  Agriculture  Coop- 
erative Extenskxi  Service  2301  S.  University  Ave- 
nue. 

Clarion  Hotel  1117  Williston  Road 

Dulles  State  Offk»  Buikfing  317  Washington  Street 

Sheraton  University  Hotel  801  University  Avenue  .... 

Doubletree  Hotel— Uoyd  Center  1000  NE  Mult- 
nomah. 


Time 


7:00  PM 
7«)PM 
10:00  AM 

7:00  PM 

6:00  PM 

6:00  PM 


7:00  PM 
7:00  PM 
7:00  PM 
7:00  PM 
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Dated:  December  26,  2001. 
Marshall  P.  lones,  Jr., 

Acting  Director,  U.S.  Fish  6-  Wildlife  Service. 
[FR  Doc.  02-531  Filed  l-fl-02;  8:45  amj 

BILUNG  COOE  4310-55-P 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Propoeed  Information 
Collection 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Stu-face  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
'its  intention  to  request  renewed 
approval  for  the  collection  of 
information  under  30  CFR  part  842 
which  allows  the  collection  and 
processing  of  citizen  complaints  and 
requests  for  inspection. 
DATES:  Comments  on  the  proposed 
information  collection  must  be  received 
by  March  11,  2002.  to  be  assured  of 
consideration. 

ADDRESSES:  Comments  may  be  mailed  to 
John  A.  Trelease,  Office  of  Surface 
Mining  Reclamation  and  Enforcement. 
1951  Constitution  Ave.,  NW.,  Room 
210-SIB.  Washington,  DC  20240. 
Comments  may  also  be  submitted 
electronically  to  jtreleas@osmre.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  form,  contact 
John  A.  Trelease.  at  (202)  208-2783. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320.  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)].  This  notice 
identffies  information  collections  that 
OSM  will  be  submitting  to  OMB  for 
approval.  These  collections  are 
contained  in  30  CFR  Part  842.  Federal 
inspections  and  monitoring.  OSM  will 
request  a  3-year  term  of  approval  for 
each  information  collection  activity. 
Comments  are  invited  on:  (1)  The 
need  for  the  collection  of  information 
for  the  performance  of  the  functions  of 
the  agency;  (2)  the  accuracy  of  the 
agency's  burden  estimates;  (3)  ways  to 


enhance  the  quality,  utility  and  clarity 
of  the  information  collection;  and  (4) 
ways  to  minimize  the  information 
collection  burden  on  respondents,  such 
as  use  of  automated  means  of  collection 
of  the  information.  A  summary  of  the 
public  comments  will  accompany 
OSM's  submission  of  the  information 
collection  request  to  OMB. 

The  following  information  is  provided 
for  the  information  collection:  (1)  Title 
of  the  information  collection;  (2)  OMB 
control  number;  (3)  summary  of  the 
information  collection  activity;  and  (4) 
firequency  of  collection,  description  of 
the  respondents,  estimated  total  annual 
responses,  and  the  total  annual 
reporting  and  recordkeeping  burden  for 
the  collection  of  information. 

Title:  Federal  inspections  and 
monitoring— 30  CFR  part  842. 

OMB  Control  Number:  1029-0118. 

Summary:  For  purposes  of 
information  collection,  this  part 
establishes  the  procedures  for  any 
person  to  notify  the  Office  of  Surface 
Mining  in  writing  of  any  violation  that 
may  exist  at  a  surface  coal  mining 
operation.  The  information  will  be  used 
to  investigate  potential  violations  of  the 
Act  or  applicable  State  regulations. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  Citizens, 
State  governments. 

Total  Annual  Responses:  126. 

Total  Annual  Burden  Hours:  95 
hours. 

Dated:  December  12,  2001. 
Richard  G.  Bryson. 
Chief  Division  of  Regulatory  Support. 
[FR  Doc.  02^80  Filed  1-8-02;  8:45  am] 

BUiJNG  CODE  4310-OS-M 


the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  }anuary  3,  2002. 
John  K.  Rabiej, 

Chief  Rules  Committee  Support  Office: 
(FR  Doc.  02-478  Filed  1-8-02;  8:45  am) 
BILLMC  CODE  2210-65-41 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  the  Judicial  Conference 
Advleory  Committee  on  Rules  of  Civil 
Procedure 

AGENCY:  Judicial  Conference  of  the 

United  States. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Rules  of  Civil  Procedure  will  hold  a 
one-day  meeting.  The  meeting  will  be 
open  to  public  observation  but  not 
participation. 

DATES:  January  23,  2002. 
TIME:  8:30  a.m  to  5:00  p.m. 
ADDRESSES:  Thurgood  Marshall  Federal 
Judiciary  Building.  Judicial  Conference 
Center,  One  Columbus  Circle,  NE., 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  lanuary  3,  2002. 
John  K.  Rabiej. 

Chief  Rules  Committee  Support  Office. 
(FR  Doc.  02-479  Filed  1-8-02;  8:45  am] 
aaXMC  CODE  2210-SS-« 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearing  of  ttie  Judicial  Conference 
Advisory  Committee  on  Rules  of 
Evidence 

agency:  Judicial  Conference  of  the    - 
United  States.  Advisory  Committee  on 
Rules  of  Evidence. 

action:  Notice  of  cancellation  of  open 
hearing.  

summary:  The  piA)lic  hearing  on 
proposed  amendments  to  the  Federal 
Rules  of  Evidence,  scheduled  for 
January  23,  2002,  in  Washington,  DC, 
has  been  canceled.  [Original  notice  of 
hearing  appeared  in  the  Federal 
Register  of  August  29,  2001.1 
FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
PNS  No.— 2178-01] 

Immigration  and  Naturalization  Service 
Airport  and  Seaport  Inspections  User 
Fee  Advisory  Committee  Meeting 

AGENCY:  Iimnigration  and  Natinalization 

Service,  Justice. 

ACTION:  Notice  of  meeting. 

Committee  meeting:  Immigration  and 
Natinalization  Service  Airport  and 
Seaport  Inspections  User  Fee  Federal 
Advisory  Committee. 

Date  and  time:  Wednesday,  February' 
6,  2002.  at  1  p.m. 

Place:  Immigration  and  Naturalization 
Service  Headquarters,  425  I  Street,  NW., 
Washington,  DC  20536,  Shaughnessy 
Conference  Room,  Sixth  Floor. 

Status:  Open.  Twenty-third  meeting 
of  this  Advisory  Committee. 


Q     9nn9  /Mntirns 
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Purpose:  Performance  of  advisory 
responsibilities  to  the  Commissioner  of 
the  Immigration  and  Naturalization 
Service  pursuant  to  section  286(k)  of  the 
Immigration  and  Nationality  Act,  as 
amended,  8  U.S.C.  1356(k)  and  the 
Federal  Advisory  Committee  Act  5 
U.S.C.  app.  2.  The  responsibility  of  this 
standing  Advisory  Committee  is  to 
advise  the  Commissioner  of  the 
Immigration  and  Naturalization  Service 
on  issues  related  to  the  performance  of 
airport  and  seaport  immigration 
inspection  services.  This  advice  should 
include,  but  need  not  be  limited  to,  the 
time  period  during  which  such  services 
should  be  performed,  the  proper 
number  and  deployment  of  inspection 
officers,  the  level  of  fees,  and  the 
appropriateness  of  any  proposed  fee. 
These  responsibilities  are  related  to  the 
assessment  of  an  immigration  user  fee 
pursuant  to  section  286(d)  of  the 
Immigration  and  Nationality  Act,  as 
amended,  8  U.S.C.  1356(d).  The 
Advisory  Committee  focuses  its 
attention  on  those  areas  of  most  concern 
and  benefit  to  the  travel  industry,  the 
traveling  public,  and  the  Federal 
Government. 

Agenda 

1.  Introduction  of  the  Committee 
members. 

2.  Discussion  of  adminiistralive  issues. 

3.  Discussion  of  activities  sdnce  last 
meeting. 

4.  Discussion  of  specific  concerns  and 
questions  of  Committee  members. 

5.  Discussion  of  future  traffic  trends. 

6.  Discussion  of  relevant  written 
statements  submitted  in  advance  by 
members  of  the  public. 

7.  Scheduling  of  next  meeting. 
Public  participation:  The  meeting  is 

open  to  the  public,  but  advance  notice 
of  attendance  is  requested  to  ensure 
adequate  seating.  Persons  planning  to 
attend  should  notify  the  contact  person 
at  least  5  days  prior  to  the  meeting. 
Members  of  the  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting  to  the  contact  person 
for  consideration  by  this  Advisory 
Committee.  Only  written  statements 
received  by  the  contact  person  at  least 
5  days  prior  to  the  meeting  will  be 
considered  for  discussion  at  the 
meeting. 

Contact  person:  Charles  D. 
Montgomery,  Office  of  the  Assistant 
Commissioner,  Inspections,  Immigration 
and  Naturalization  Service,  Room  4064, 
425  I  Street,  NW.,  Washington,  DC 
20536;  telephone:  (202)  616-7498;  fax: 
(202)  514-8345;  E-mail: 
charles.d.montgomery®usdoj.gov. 


Dated:  December  28.  2001. 
James  W.  Ziglar, 
Commissioner.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-508  Filed  1-8-02;  8:45  amj 
BILUNG  CODE  44ia-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Availability  of  Funds  and  Solicitation 
for  Grant  Applications  (SGA)  for  tlie 
Purpose  of  Training  Child  Care 
Providers 

AGENCY:  Employment  and  Training 
Administration,  Department  of  Labor. 

This  notice  contains  all  of  the 
necessary  information  and  forms  needed 
to  apply  for  grant  funding. 
SUMMARY:  The  Department  of  Labor, 
Employment  and  Training 
Administration,  Bureau  of 
Apprenticeship  and  Training,  invites 
proposals  for  up  to  ten  (10)  awards. 
These  awards  will  be  for  the 
implementation  of  the  Quality  Child 
Care  Initiative.  It  will  assist  with  the 
initiation  of  building  a  national  system 
for  the  education  and  training  of 
professional  child  care  providers  and 
expand  the  National  Apprenticeship 
System  by  incorporating  diversification 
of  occupational  entities  through 
development  of  new  cind  innovative 
strategies  for  increasing  the 
participation  among  the  child  care 
industry. 

DATES:  Applications  will  be  accepted 
commencing  January  9,  2002.  The 
closing  date  for  receipt  of  applications 
is  March  11,  2002,  at  4  P.M.,  (Eastern 
Time  )  at  the  address  below. 

ADDRESSES:  Applications  shall  be 
mailed  to  the  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  Division  of  Federal 
Assistance,  Attention:  Mamie  D. 
Williams,  Reference:  SGA/DFA  02-103, 
200  Constitution  Avenue,  NW.,  Room 
S-4203,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  Mamie  D. 
Williams,  Grants  Management 
Specialist,  Division  of  Federal 
Assistance,  Fax  (202)  693-2879.  This  is 
not  a  toll-free  number.  All  Inquiries 
should  include  the  SGA  number  (SGA/ 
DFA  02-103)  and  a  contact  name,  fax 
and  phone  number.  This  solicitation 
will  also  be  published  on  the  Internet  on 
the  Employment  and  Training 
Administration's  Homepage  at  http:// 
www.doleta.gov.  Award  notifications 


will  also  be  published  on  this 
Homepage. 

Quality  Child  Care  Initiative 
Solicitation 

Part  I.  Purpose 

To  invite  proposals  for  providing  a 
credentlaled  career  path  for 
development  of  professional  child  care 
provider  through  the  utilization  of  the 
National  Registered  Apprenticeship 
System;  which  will  reduce  turnover, 
increase  wages  for  providers,  provide  a 
more  stable  environment  for  children 
and  lower  the  concern  of  parents. 

Part  n.  Background 

The  Child  Care  Industry  is  in  trouble. 
A  1989  study  by  the  national  Center  of 
Early  Childhood  Workforce  found  that 
the  quality  of  services  provided  by  most 
day  care  centers  was  rated  as  Abarely 
adequate,"  and  a  more  recent  four-State 
study  by  the  University  of  Colorado  at 
Denver  found  that  only  14  percent  of 
child  care  centers  were  rated  as  good 
quality.  In  addition,  child  care  workers 
are  faced  with  relatively  low  wages, 
inadequate  benefit  coverage,  and  high 
job  turnover. 

On  October  23, 1997,  former  President 
and  Mrs.  Clinton  hosted  the  White 
House  Conference  on  child  care — to 
focus  the  Nation's  attention  on  the 
Importance  of  addressing  the  need  for 
safe  affordable,  available,  quality  child 
care.  Integral  to  providing  the  "right" 
care  is  the  quality  of  the  child  care 
worker. 

Quality  child  care  service  goes  hand 
in  glove  with  having  an  adequate  supply 
of  competent,  professional  child  care 
providers.  This  requires  enhanced 
training  opportunities  and  a  redefinition 
of  the  basic  concept  of  what  constitutes 
a  child  care  provider.  A  national  focus 
on  accreditation  demands  that 
practitioners  have  access  to  education 
and  training  that  will  promote 
professional  development.  As  the  field 
of  early  care  and  education  becomes 
established  as  a  profession,  practitioners 
are  required  to  master  basic  knowledge, 
skills  and  core  competencies  of  early 
childhood  development.  As 
professionals,  practitioners  must 
develop  practical  knowledge  that  will 
enable  them  to  apply  new  approaches 
and  strategies  for  working  effectively 
with  young  children. 

Part  m.  Statement  of  Work 

As  our  society  continues  to  evolve 
and  demands  are  placed  on  parents  to 
secure  full  time  job/careers,  the  need  for 
safe,  affordable,  available,  quality  child 
care  has  been  brought  to  the  forefront. 
Utilization  of  the  National 
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Apprenticeship  System  can  provide 
needed  training  for  early  care  and 
education  practitioners.  High  quality 
training  has  the  potential  to  change  the 
culture  of  the  child  care  industry  from 
one  dominated  by  low  pay  and  high 
turnover  to  one  of  respected 
professional  service.  No  longer  would 
child  care  be  equated  to  baby-sitting. 

The  apprenticeship  model  validates 
the  Integral  part  that  child  care  plays  in 
the  economy,  as  working  families  rely 
on  dependable,  accessible  care  for  their 
children.  As  families  move  from  welfare 
to  work,  additional  sources  of  training 
child  care  providers  are  in  demand. 

Note:  All  successful  applicants  are 
expected  to  provide  information  relative  to 
the  projected  number  of  participants  (i.e.. 
employers,  apprentices  and  the  diverse 
make-up  of  the  participants)  in  order  to  assist 
the  grantor  in  determining  the  amount  of 
awards  to  be  given. 

The  major  tasks  of  this  project  will  be, 
but  not  limited,  to  the  following: 

•  System  and  capacity  building  by 
incorporating  in  a  collaborative  spirit 
organizations,  agencies,  employers, 
associations  and  higher  education  to 
develop  a  vision  for  implementation  of 
an  individual  statewide  sustainable 
infrastructure  built  upon  successful 
registered  apprenticeship  and  best 
practice  models; 

•  From  the  above  activity, 
establishment  of  an  oversight  body  to 
provide  direction  and  guidance  to  the 
vision,  utilizing  the  services  of  an 
Apprenticeship  and  Training 
Representative; 

•  Utilization  of  an  established 
curriculum  or  development  of  a 
curriculum  based  on  developmentally 
appropriate  inclusive  practices  for 
young  children  and  an  interactive  adult 
education  teaching  approach  that  is 
effective  for  adult  learners; 

•  Adoption  of  or  establishment  of  a 
train-the-tralner  system  that  will  ensure 
the  availability  of  knowledge, 
experienced,  skilled  Instructors  for  the 
related  instruction  course  work; 

•  Development  of  a  process  to 
promote  career  lattice  for  those 
graduates  of  the  registered 
apprenticeship  system  (i.e.,  articulation 
into  an  Associates  Degree  or  higher); 

•  Ensuring  the  inclusion  of  those 
with  other  nationally  recognized 
credentials  such  as  the  Child 
Development  Associate  (CDA)  through 
previous  credit  for  documented  prior 
experience; 

•  Demonstration  of  in-kl.nd  support 
from  institutions  involved  in  the 
process  (i.e.,  time  spent  to  facilitate  and 
foster  the  process  and/ or  free  facilities 
to  conduct  related  instruction); 


•  Development  and  implementation 
of  a  strategy  or  strategies  to  ensure 
inclusion  of  practitioners  representing 
diversity  of  cultiu-e,  ethnicity,  gender 

and  ability; 

•  Development  of  policies, 
procedures  and  formulas  to  ensure  the 
consistency  and  integrity  of  system 
Implementation  and  beyond.  The 
system  will  be  sustainable  and 
ownership  established,  if  the  process  is 
followed  throughout  the  state; 

Part  IV.  Eligible  Applicants 

Eligible  Applicants:  Those  eligible  to 
apply  are  as  follows:  States  that  have  a 
State  Apprenticeship  Agency  (SAA) , 
State  Agencies  designated  by  the 
Governor,  Governor's  Early  Childhood 
Initiative,  other  State  Agencies  with 
responsibility  for  child  care  regulations 
or  funding.  Only  one  proposal  will  be 
accepted  per  ^tate  and  for  States 
without  a  SAA  a  letter  from  the 
Governor  designating  the  agency  must 
accompany  the  proposal.  Those  States 
who  received  Child  Care  Initiative 
awards  in  Round!  (1999)  and  Round  2 
(2000),  are  not  eligible  to  compete  for 
this  procurement  action. 

Note:  Except  as  specifically  provided. 
DOL/ETA  acceptance  of  a  proposal  and  an 
award  of  federal  funds  to  sponsor  any 
program(s)  does  not  provide  a  waiver  of  any 
grant  requirement  and/or  procedures.  For 
example,  the  OMB  circulars  require  that  an 
entity's  procurement  prodedures  must 
require  thall  all  procurement  transaction 
must  be  conducted,  as  practical,  to  provide 
open  and  free  competition.  If  a  proposal 
identifies  a  specific  entity  to  provide  the 
services,  the  DOL/ETA's  award  does  not 
provide  the  justification  or  basis  to  sole- 
.source  the  procurement,  i.e.,  avoid 
competition. 

Note:  Administrative  Costs:  Pursuant  to  20 
CFR  667.210(b),  grantees  are  advised  that 
there  is  a  10%  limitation  on  administrative 
;  costs  on  funds  administered  under  this  grant. 
The  Grant  Officer  may,  however,  approve 
additional  administrative  costs  up  to  a 
maximum  of  15%  of  the  total  award  amount, 
if  adequate  justification  is  provided  by  the 
grantee  at  the  time  of  the  award.  In  no  event, 
may  administrative  costs  exceed  15%  of  the 
total  award  amount.  The  cost  of 
administration  shall  include  those 
disciplines  enumerated  in  20CFR  667.220(b) 
and  (c). 

Part  V.  Application  Process 

Application  Submittal.  Applicants 
must  submit  one  (1)  copy  of  their 
proposal  with  an  A.  original  signature 
and  two  (2)  additional  copies  of  thefr 
proposal.  The  applications  shall  be 
divided  into  two  distinct  parts:  Part  I — 
which  contains  the  Standard  Form  (SF) 
424.  "Application  for  Federal 
Assistance,"  (Appendix  A)  and  "Budget 
Information  Sheet, "  (Appendix  B).  All 


copies  of  the  (SF)  424  MUST  have 
original  signatures  of  the  legal  entity 
applying  for  grant  funding.  Applicants 
shall  indicate  on  the  (SF)  424  the 
organization's  IRS  Status,  if  applicable. 
According  to  the  Lobbying  Disclosure 
Act  of  1995,  Section  18,  an  organization 
described  in  Section  501(c)  4  of  the 
Internal  Revenue  Code  of  1986  which 
engages  in  lobbying  activities  shall  not 
be  eligible  for  the  receipt  of  federal 
funds  constituting  an  award,  grant,  or 
loan.  The  Catalog  of  Federal  Domestic 
Assistance  number  is  17.262.  In 
addition,  the  budget  shall  include — on  a 
separate  page(s) — a  detailed  cost  break- 
out of  each  line  item  on  the  Budget 
Information  Sheet.  Part  II  shall  contain 
the  program  narrative  that  demonstrates 
the  applicant's  plan  and  capabilities  in 
accordance  with  the  evaluation  criteria 
contained  in  this  section.  Applicants 
must  describe  their  plan  in  light  of  each 
of  the  Evaluation  Criteria.  Applicants 
MUST  limit  the  program  narrative 
section  to  no  more  than  30  double- 
spaced  pages,  on  single-sided  numbered 
pages  with  the  exception  of  the 
Executive  Summary.  The  Executive 
Summary  must  be  limited  to  no  more 
than  two  single-spaced,  single-sided 
pages.  Note:  The  Executive  Sunmiar>'  is 
not  included  in  the  30  page  limitation. 
A  font  size  of  at  least  twelve  (12)  pitch 
is  required  throughout  on  8.5  x  11  inch 
paper  with  1-inch  margins.  This 
includes  any  attachments.  Letters  of 
general  support  or  recommendation  for 
a  proposal  should  NOT  be  submitted 
and  will  count  against  the  page  limits. 
Applications  that  fail  to  meet  the  page 
limitation  requirement  will  not  be 
considered. 


,  Part  VI.  Late  Applications. 

Any  application  received  after  the 
exact  date  and  time  specified  for  receipt 
at  the  office  designed  in  this  notice  will 
not  be  considered,  unless  it  is  received 
before  awards  are  made  and  it — (a)  was 
sent  by  registered  or  certified  mail  not 
later  than  the  fifth  calendar  day  before 
the  date  specified  for  receipt  of 
applications  (e.g.,  an  applicatiort 
submitted  in  response  to  a  solicitation 
requiring  receipt  of  applications  by  the 
20th  of  the  mqnth  must  have  been 
mailed/post  marked  by  the  15th  of  that 
month);  or  (b)  was  sent  by  the  U.S. 
Postal  Service  Express  Mail  Next  Day 
Service  to  addresses  not  later  than  5:00 
P.M.  at  the  place  of  mailing  two  working 
days  prior  to  the  date  specified  for 
receipt  of  applications.  The  term 
"working  days"  excludes  weekends  and 
federal  holidays.  The  term  "  "post 
marked"  means  a  printed,  stamped  or 
otherwise  placed  impression  (exclusive 
of  a  postage  meter  machine  impression) 
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that  is  readily  identifiable,  without 
further  action,  as  having  been  supplied 
or  affixed  on  the  date  of  mailing  by  an 
employee  of  the  U.S.  Postal  Service. 

Part  VII.  Hand  Delivered  Proposals 

It  is  preferred  that  applications  be 
mailed  at  least  five  days  prior  to  the 
closing  date.  To  be  considered  for 
funding,  Hand-delivered  applications 
must  be  received  by  4:00  P.M.,  (Eastern 
Time),  on  the  closing  date  at  the 
specified  address.  TELEGRAPHED 
AND/FAXED  APPLICATIONS  WILL 
NOT  BE  HONORED.  Failure  to  adhere 
to  the  above  instructions  wUl  be  a  basis 
for  a  determination  of 
nonresponsiveness.  Overnight  express 
mail  from  carriers  other  than  the  U.S. 
Postal  Service  will  be  considered  hand- 
delivered  applications  and  MUST  BE 
RECEIVED  by  the  above  specified  date 
and  time. 

Part  VIII.  Funding  Availability  and 
Period  of  Performance 

The  Department  expects  to  makeup  to 
10  awards  with  a  maximiun  total 
investment  for  these  projects  of  $3.3 
million.  Grants  will  be  awarded  up  to 
$325,000.  The  period  of  performance 
will  be  for  18  months  from  the  date  the 
grant  is  awarded. 


Part  IX.  Review  Process 

A  careful  evaluation  of  applications 
will  be  made  by  a  technical  review 
panel  who  will  evaluate  the 
applications  against  the  criteria  listed 
below.  The  panel  results  are  advisory 
are  advisory  in  nature  and  not  binding 
on  the  Grant  Officer.  The  Government 


may  elect  to  award  the  grant  with  or 
without  discussions  with  the  ofiieror.  In 
situations  without  discussions,  an 
award  will  be  based  on  the  offeror's 
signature  on  the  (SF)  424,  which 
constitutes  a  binding  offer.  Awards  will 
be  those  in  the  best  interest  of  the 
Government. 

Evaluation  Criteria 

A.  System  and  Capacity  Building — 
The  extent  to  which  the  offeror  has 
delineated  collaboration  strategies  to 
develop  a  vision  and  implementation 
plan  for  a  statewide  infrastructure 
utilizing  the  registered  apprenticeship 
system  of  training  and  forecast  of 
implementation.  (25  points) 

B.  Sustainability — Plan  for  long  term 
viability  of  the  system  after  this  funding 
ends.  (15  points) 

C.  Curriculum — Delineation  of 
utilization  or  development  of 
ciuriculum  based  on  developmentally 
appropriate  inclusive  practices  for 
yoiuig  children  and  an  interactive  adult 
educational  component  for  effective 
adult  learners  and  a  forecast  of 
implementation.  (15  points) 

D.  Career  Lattice — Describe  the 
process  for  inclusion  of  participants 
with  documented  prior  experience 
linked  with  substantial  increases  in 
compensation  and  next  steps  for 
apprenticeship  graduates  in  the  process 
(awarding  of  college  credit  and 
articulation  with  higher  education).  (20 
points) 

E.  Diversity — Outline  the  strategy  or 
strategies  developed  to  ensure  inclusion 
of  participants  representing  diversity  of 
culture,  ethnicity,  gender  and  ability 


(i.e.,  projected  niunber  of  employers  and 
apprentices)  and  a  forecast  of 
implementation.  (15  points) 

F.  Consistency  and  Integrity — 
Delineation  of  the  policies,  procedures, 
and  formulas  developed  to  ensure 
consistency  and  integrity  of  the 
statewide  system.  (10  points) 

The  grants  will  be  awarded  based  on 
applicant  response  to  the  above 
mentioned  criteria  and  what  is 
otherwise  most  advantageous  to  the 
Department. 

Part  X.  Reporting  Requirements 

•  Attendance  to  a  post  award 
orientation  briefing,  is  tentatively 
scheduled  to  take  place  in  Atlanta, 
Georgia,  where  BAT  will  reiterate  and 
delineate  the  overall  desired  outcomes 
of  the  project; 

•  Detailed  work  plan,  budget,  and 
schedule  within  30  days  of  grant  award; 

•  Quarterly  Status  Reports  within  30 
days  of  quarters' end; 

•  Monthly  cost  vouchers; 

•  Final  report  on  completed  tasks, 
and  specific  recommendations  for  future 
grants  for  Child  Care  Initiatives,  no  later 
than  45  days  following  the  end  of  the 
grant. 

Signed  in  Washington,  DC,  this  3rd  day  of 
)anuary,  2002. 
James  W.  Stockton, 
Grant  Officer. 

Appendix  A:  (SF)  424 — Application 
Form 

Appendix  B:  Budget  Information  Form 

BILUNG  CODE  4510-30-P 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348^X)43 


2.  DATESUBMriTED 


Appiicam  Identifier 


1.  TYPE  OF  SUBMISSION: 


QCoMlraeliM 
a  Noa-CoMlnelioa 


Preappiicatiaa 
a  Construction 
O  Non-Coostnictioa 


3.  DATE  RECEIVED  BY  STA-re 


4.   DATE  RECEIVED  BY  FEDERAL 
AGENCY 


State  Application  Identifier 


Federal  Identifier 


5.  APPLICANTINFORMATION 


LecalNi 


Address  (gfye  dty,  county.  State  and  up  code): 


Orfanizatianal  Unit: 


NauM  and  telephone  number  of  the  person  to  he  contacted  on  matten  invotrinc  this 
application  (give  area  code): 


6.  EMPLOYER  IDENTIFICATION  NUMBER  (EDO; 


nn-nnnnnnn 


«.  TYPE  OF  APPUCATION: 

a  New  O  Cootinaatioa  O  Revision 

If  Revision,  enter  appropriate  Icttcfls)  in  bas(cs):  a  a 


A.  Increase  Award  B.  Decrease  Award 

D.  DecreaM  Dimlioo         Other  (spcdfy): 


C.  Increase  Duration 


10.  CATALOG  OF  FEDERAL  DOMECTIC  ASSISTANCE  NUMBER: 

DD-nnn 

TITLE: 


12.  AREAS  AFFECTED  BY  PROJECT  (dtics. 


States,  etc): 


U.  PROPO^D  PROJECT: 


Start  Date 


Date 


D 


7.  TYPE  OF  APPLICANT:  (enter  appropriate  letter  In  boi) 

A.  State  H    Independent  School  Dist. 

B.  County  I     State  Controlled  Institution  of  Hicber  Lcaminc 

C.  Municipal  J  .  Private  Unirenity 

D.  Township  K    Indian  Tribe 

E.  Interstate  L.  Individual 

F.  Intennunidpal    M.  Profit  Ortanizattea 

C.  Special  Dbtiict   N.  Other  (Spedft): 


9.  NAME  OF  FEDERAL  AGENCY: 


11.  DESCRIFTIVE  TITLE  OF  APPUCANTS  PROJECT: 


14.  CONGRESSIONAL  DISrUCTS  OF: 


a.  AppioK 


b.  Pr^wt 


15.  ESTIMA1ED  FUNDING: 


a.  Ftdtni 


c.  Slate 


4.  Lacal 


«.  Other 


(.  TOTAL 


U.  TO  THE  BEST  Oi 


.M 


U.  IS  APPLICATION  SUBJECT  TO  REVIEW  BY  STATE  EXECUTIVE  ORDER  mn 
PROCESS? 

a.  YES.  raiSPREAPPLICATION/APPUCATlON  WAS  MADE  AVAILABLE  TO  THE 

STATE  EXECUTIVE  ORDER  12372  PROCESS  F(»  REVIEW  ON 
DATE  

b.  NO.  a  PROGRAM  IS  NOT  COVERED  BY  E.0. 12372 

O  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STATE  FOR  REVIEW 


17.  IS  THE  APFUCANTI»L1NQUENT  ON  ANY  FEDERAL  DEBT? 
a  Ya         tf  "Yes,"  attach  an  I 


O  N« 


1..  TO  ™BBI»TUr  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  THIS  APPUCATlONrtTOAPPLICATlONARETO^ 

DOCuimlTa^  BEEN  DULY  AUraORIZED  BY  THE  GOVERNING  BODY  OF  THE  APPUCANT  AND  THE  APPUCAOT  wax  COMPLY  WOT  IH^ 

ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  Typed  Name  or  AndMrfaed 


b.  riUe 


d. 


of  Aulharfaed  BepruiHtitiTf 


c  TdeptaoK  number 


c.  DattSipied 


Previoos  EditkMB  Not  UnUe 
Authorized  for  Loal  RcprodactkHi 


Standwd  Fonn  424  (REV  4-88 
Pracribcd  by  OMB  Circiriar  A-102 
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INSTRUCTIONS  FOR  THE  SF  424 

This  is  a  standaid  fonn  used  by  applicants  as  a  required  facesheet  for  preapplications  and  applications  submitted  for  Federal  assistance. 
It  will  be  used  by  Federal  {^encies  to  obtain  applicant  certification  that  States  which  ave  established  a  review  and  comment  procedure 
in  response  to  Executive  Order  12372  and  have  selected  die  program  to  be  included  in  dieir  process,  have  been  given  an  opportunity  to 
review  die  applicant's  submission. 


Item: 

1. 

2. 

3. 
4. 


7. 
8. 


9. 


Entry: 

Self-explanatory. 

Date  application  submitted  to  Federal  agency  (or  State 
if  applicable)  &  a|^Ucant's  control  number  (if 
i^licable).  . 

State  use  only  (if  applicable) 

If  diis. application  is  to  continue  or  revise  an  existing 
award,  enter  present  Federal  identifier  number.  If  for 
a  new  project,  leave  blank. 

Legal  name  of  ai^licant,  name  of  primary 
organizational  imit  which  will  undertake  this 
assistance  activity,  complete  address  of  the  applicant, 
and  name  and  telephone  number  of  the  person  to 
contact  on  matters  related  to  this  application. 

Enter  Employer  Identification  Number  (EIN)  as 
assigned  by  the  Internal  Revenue  Service. 

Enter  the  t^ropriate  letter  in  the  space  provided. 

Chedc  apprqMriate  box  and  enter  appropriate  letter(s) 
in  the  spaoe(s)  provided. 

-  "New"  means  a  new  assistance  award. 

-  "Continuation"  means  an  extension  for  an 
additioaal  fimding/but^et  period  for  a  project      with 
a  projected  completion  date. 

-  "Revbion"  means  any  diange  in  the  Federal 
Government's  financial  obligation  or  contingent 
liability  firom  an  existing  obligation. 

Name  of  Fedoal  agency  from  whidi  assistance  is 
being  requested  with  this  application. 


Item:  Entry: 

12.  List  only  the  largest  political  entities  afifected  (e.g.. 
State,  counties,  cities. 

13.  Self-explanatory. 

14.  List  die  applicant's  Congressional  District  and  any 
District(s)  affected  by  the  program  or  project. 

15.  Amount  requested  or  to  be  contributed  during  die  first 
funding/bucket  period  by  each  contributor.  Value  of 
in-kind  contributions  shoukl  be  inchided  on 
appropriate  lines  as  applicable.  If  the  action  will  result 
in  adoUar  change  to  an  existing  award,  indicate  i2DlX 
the  amount  of  the  change.  For  deoeases,  enclose  the 
amounts  in  parmdieses.  If  both  basic  and 
supplemental  amounts  are  included,  show  breakdown 
on  an  attadied  sheet.  For  mult^>le  program  fiinding, 

.  use  totals  and  show  breakdown  usii^  same  categories 
as  iteih  IS. 

16.  Applicants  should  contact  the  State  Single  Point  of 
Contact  (SPOQ  fix-  Federal  Executive  Order  12372  to 
determine  whether  the  application  is  -subject  to  the 
State  intergovernmental  review  process. 

17.  This  question  api^ies  to  die  applicant  organization,  not 
the  person  vAio  signs  as  die  audiorized  representative. 
Categories  of  ddbt  include  delinquent  audit 
disallowances,  loans  and  taxes. 

18.  To  be  signed  by  die  audiorized  rqiresentative  of  die 
applicant.  A  copy  of  die  goveming  body's 
audiorization  for  youto  sigp  this  i^lication  as  ofiidal 
represeniadve  must  be  on  file  in  the  q)pUcanl's  ofSce. 
(Certain  Federal  agencies  nu^  require  diat  this 
audiorization  be  sid>mitted  as  part  of  the  a(q>lication.) 


10.  Use  die  Catalog  of  Federal  Domestic  Assistance 
number  and  title  of  the  program  under  which 
assistance  is  required. 


1 1.        Enter  a  brief  descriptive  tide  of  the  project  If  more 

than  one  program  is  involved,  you  should  append  an 

explanation  on  a  separate  sheet  If  appropriate  (e.g., 

•    construction  or  real  property  projects),  attach  a  map 

showing  project  locsdon.  For  preiqpplications,  use  a 

t  to  provide  a  summary  description  of  die 


project 
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PART  II 'BUDGET  INFORMATION 


SECTION  A  -  Budget  Summary  by  Categories 


(A) 

(B) 

(C) 

1.  Personnel 

. 

• 

2.  Fringe  Benefits  (Rate       ) 

3.  Travel 

~ 

4.  Equipment 

5.  Supplies 

|6.  Contractucd 

I?.  Other 

Is.  Total,  Direct  Cost 
1     (Lines  1  through  7) 

lU.  Indirect  Cost  (Rate    %) 

■ 

10.  Training  Cost/Stipends 

■ 

1 11.  TOTAL  Funds  Requested 
1     (Lines  8  through  10) 

====^= 

SECTION  B  -  Cost  Sharing/ Match  Summary  (if  appropriate) 


t 

(A) 

m 

(Q 

1.  Cash  Contribution 

- 

« 

2.  In-Kind  Contribution 

• 

3.  TOTAL  Cost  Sharing  /Match 
(Rate    %) 

NOTE:  Use  Column  A  to  record  funds  requested  for  the  initial  period  of  performance  (Le.  12  months, 

18  months,  etc);  Column  B  to  record  changes  to  Column  A  (Le.  requests  for  additional  funds 
or  line  item  changes;  and  Column  C  to  record  the  totals  (A  plus  B). 


1234 


Federal  Register /Vol.  67,  No.  6  /  Wednesday,  January  9,  2002 /Notices 


INSTRUCTIONS    FOR    PART  II    -  BUDGET   INFORMATION 


SSCTKM  A   -  Budget  Summary  by  Categories 


1.  PgrffgnngTi -  '  show  salaries   to  be  paid  for  project  personnel. 

2.  Fringe  Benefi  ts :      Indicate   the  rate   and  amount  of  fringe  benefits. 

J.        Travel :      Indicate   the  amount  requested  for  staff   travel.      Include 
funds   to  cover  at   least  one   trip   to  Washington,    DC  for  project 
director  or  designee. 

4.        Equipment :      Indicate   the  cost  of  non- expendable  personal  property. 

that  has  a  useful   life  of  more   than  one  year  with  a  per  unit  cost  of 
$5,000  or  more. 


Sitppliea :      Include   the  cost  of  consumable  supplies  and  materials   to  be 
used  during  the  project  period.  ~ 


6.  Con trac tual':     Show  the   amount  to  be  used  for    (1)  procurement  contracts 

(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment);  and    (2)    sub- contracts/grants. 

7.  fifiilfiC:  Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
through  6  above,    including  consul teuits. 


8.  Total.   Direct  Coata :      Add  lines  1   through  7. 

9.  TnSir^ct  Coata :      Indicate  the  rate  and  amount  of  indirect  costs. 
Please  include  a  copy  of  your  negotiated  Indirect  Cost  Agreement. 


10.  Training  /Stipend  Coat:        (If  allowable) 

11.  Total   Federal   funds  Requeated:      Show  total  of  lines  8   through  10. 


SECTION  B   -   Coat  Sharing /Matching  Summary 

Indicate  the  actual  rate  and  amount  of  coat  sharing/matching  when 
there  ia  a  coat  sharing/matching  requirement.      Also  include  percentage 
of  total  project  coat  and  indicate  aource  of  coat  sharing/matching 
funds,    i.e.    other  Federal  aource  or  other  Non -Federal  aource. 

NOTE:    PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 


[FR  Doc.  02-495  Filed  1-8-02;  8:45  am) 
BHJJN6  CODE  4510-30-C 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Woridorce  Investment  Act,  Sections 
127  and  167  Mligrant  and  Seasonal 
Farmworiter  Youth  Program 

agency:  Employment  and  Training 
Administration,  DOL. 
action:  Notice  of  Availability  of  Funds 
and  Solicitation  for  Grant  Applications 
(SGA)  for  Migrant  and  Seasonal 
Farmworker  (MSFW)  Youth  Program 
under  the  Workforce  Investment  Act 
(WIA).    ■ 

summary:  All  information  required  to 
submit  a  grant  application  is  contained 
in  this  announcement.  The  U.S. 
Department  of  Labor  (the  Department), 
Employment  and  Training 
Administration  (ETA),  announces  the 
availability  of  funds  as  authorized  in 
section  127(b){l)(A)(iii)  of  the 
Workforce  Investment  Act,  to  provide 
MSFW  youth  workforce  investment 
activities. 

It  is  anticipated  that  up  to 
$10,000,000  will  be  available  for  the 
grant  year  (commencing  April  1,  2002) 
for  funding  up  to  15  projects  covered  by 
this  Solicitation.  It  is  the  Department's 
intent  to  fund  grants  in  the  12 
agricultural  geographic  areas  of  the 
United  States.  Grantees  will  be  selected 
for  a  two-year  designation  period.  The 
Department  intends  to  provide  non- 
competitive funding  for  the  succeeding 
one-year  period  for  grantees  that 
perform  satisfactorily  during  the  first 
year,  subject  to  availability  of  federal 
funds. 

DATES:  Applications  will  be  accepted 
commencing  on  the  date  of  publication. 
The  closing  date  for  receipt  of 
applications  under  this  annoxmcement 
is  February  15,  2002,  at  4:00  p.m. 
Eastern  Standard  Time  (EST).  No 
exceptions  to  the  mailing  and  hand- 
delivery  conditions  set  forth  in  this 
notice  will  be  granted.  Applications  that 
do  not  meet  the  conditions  set  forth  in 
this  notice  will  not  be  considered. 
ADDRESSES:  Applications  shall  be 
mailed  or  hand-carried  to  the  U.S. 
Department  of  Labor,  Employment  and 
Training  Administration,  Division  of 
Federal  Assistance,  Attention:  Mrs. 
Serena  Boyd,  SGA/DFA  02-104,  200 
Constitution  Avenue,  NW.,  Room  S- 
4203,  Washington,  DC  20210. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  should  be  faxed  to  (202)  693- 
2879  (this  is  not  a  toll-free  number)  to 
the  attention  of  Mrs.  Serena  Boyd.  All 
inquiries  should  include  the  SGA 
niunber  02-104,  and  a  contact  name. 


fax,  and  telephone  numbers.  This 
Solicitation  is  also  being  published  on 
the  Internet  at  ETA's  homepage  at  http:/ 
/www.doleta.gov.  Award  notifications 
will  also  be  published  on  the  ETA 
homepage. 

Part  L  General  Information 

A.  Background 

The  purpose  of  the  MSFW  youth 
program  is  to  provide  an  effective  and 
comprehensive  array  of  educational 
opportunities,  employment  skills,  and 
life  enhancement  activities  to  at-risk 
MSFW  youth  that  lead  to  academic 
success,  economic  stability  and 
development  into  productive  members 
of  society. 

The  MSFW  Youth  program  is 
described  at  20  CFR  669.600  through 
669.680.  It  is  designed: 

(1)  to  strengthen  the  ability  of  eligible 
farmworker  youth  to  obtain  or  retain 
unsubsidized  employment,  or 

(2)  to  stabilize  their  unsubsidized 
employment  by  providing  related 
assistance,  integrated  and  coordinated  . 
with  other  appropriate  services. 

B.  MSFW  Youth  Participant  Eligibility 

Eligible  participants  must  be  14  to  21 
years  of  age,  and  a  farmworker  or  a 
dependent  of  farmworker  parent(s)  (or 
guardian(s))  as  defined  in  section  167(h) 
of  the  Workforce  Investment  Act  and  at 
20  CFR  part  669. 

Eligible  farmworkers  are  those 
economically  disadvantaged  persons 
who,  for  12  consecutive  months  out  of 
the  24  months  preceding  their 
application  for  services,  have  been 
primarily  employed  in  agricultural  labor 
that  is  characterized  by  chronic 
unemployment  or  underemployment. 
Complete  eligibility  requirements  will 
be  provided  upon  request. 

C.  Eligible  Entities 

To  be  eligible  for  receipt  of  funds 
under  this  program,  an  organization 
must  have: 

(1)  Documented  experience  in 
providing  services  to  migrant  and 
seasonal  farmworker  youth; 

(2)  a  working  familiarity  with  the 
geographic  area  to  be  served  and  be  able 
to  show  its  ability  to  work  within  the 
existing  service  environment; 

(3)  the  capacity  to  administer  the 
program  of  activities  and  services 
proposed  for  MSFW  youth;  and 

(4)  the  appropriate  legal  status  to 
enter  into  a  grant  agreement  with  the 
U.S.  Department  of  Labor  (e.g.  a  private 
non-profit  corporation  or  a  imit  of  State 
or  local  govenunent). 


D.  Consultation  With  Governors  and 
Local  Boards 

Executive  Order  No.  12372, 
"Intergovernmental  Review  of  Federal 
Programs,"  and  the  implementing 
regulations  at  29  CFR  part  17.  are 
applicable  to  this  program.  Under  these 
requirements,  the  applicant  must 
provide  a  copy  of  the  application  for 
comment  to  the  States  that  have 
established  a  consultation  process  under  • 
the  Executive  Order.  Applications  must 
be  submitted  to  the  State's  Single  Point 
of  Contact  (SPOC)  no  later  than  the 
deadline  for  submission  of  the 
application  to  the  Department. 

For  States  that  have  not  established  a 
consultative  process  under  Executive 
Order  No.  12372,  and  have  established 
a  State  Workforce  Investment  Board 
(State  Board),  the  State  Board  will  be  the 
SPOC.  For  WIA  implementation 
purposes,  this  consultation  process 
fulfills  the  requirement  of  WIA  section 
167(e)  concerning  consultation  with 
Governors  and  Local  Boards.  To 
strengthen  the  implementation  of 
Executive  Order  No.  12372,  the 
Department  establishes  the  following 
time-frame  for  its  treatment  of 
comments  from  the  State's  SPOC  on 
WIA  section  167  applications: 

1.  The  SPOC  must  submit  comments, 
if  any,  to  the  Department  and  to  the 
applicant,  no  later  than  30  days  after  the 
deadline  date  for  submission  of 
applications; 

2.  The  applicant's  response  to  the 
SPOC  comments,  if  any,  must  be 
submitted  to  the  Department  no  later 
than  15  days  after  the  post-markpd  date 
of  the  conunents  from  the  SPOC; 

3.  The  Department  will  notify  the 
SPOC  of  its  decision  regarding  the  SPOC 
comments  and  applicant  response;  and 

4.  The  Department  will  implement 
that  decision  within  10  days  after  it  has 
notified  the  SPOC. 

E.  Grant  Duration  and  Period  of 
Performance 

The  Department  anticipates  that 
grants  will  be  funded  for  two  one-year 
time  periods — with  funding  in  the 
second  year  contingent  on  satisfactory 
performance  during  the  first  year  and 
the  availability  of  funding  in  the  second 
year.  The  period  of  performance  for  the 
first  year  is  expected  to  commence  April 
1,  2002. 

Part  n.  Application  Process  and 
Guidelines 

A.  Submission  of  the  Grant  Application 
Package 

Applicants  must  submit  an  original 
and  three  (3)  copies  of  the  complete 
application  package  for  review. 
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Applications  must  be  mailed  no  later 
than  five  (5)  days  prior  to  the  closing 
date  for  the  receipt  of  applications. 
However,  if  applications  are  hand- 
delivered,  they  must  be  received  at  the 
designated  place  by  4:00  p.m..  Eastern 
Standard  Time  on  the  closing  date  for 
receipt  of  applications.  All  overnight 
mail  will  be  considered  to  be  hand- 
delivered  and  must  be  received  by  the 
specified  time  and  closing  date. 
Telegraphed,  faxed  and  e-mailed 
proposals  will  not  be  honored. 
Applications  that  do  not  adhere  to  the 
above  instructions  will  not  be  honored. 


B.  Late  Applications 

Any  applications  received  at  the 
office  designated  in  the  solicitation  after 
the  exact  time  specified  for  receipt  will 
not  be  considered  unless  it 

(1)  Was  sent  by  U.S.  Postal  Service 
registered  or  certified  mail  not  later  than 
the  fifth  calendar  day  before  the  closing 
date  specified  for  receipt  of  applications 
(e.g.  an  offer  submitted  in  response  to  a 
solicitation  requiring  a  receipt  of 
application  by  the  30th  of  January  must 
have  been  mailed  by  the  25th);  or 

(2)  Was  sent  by  U.S.  Postal  Service 
Express  Mail  Next  Day  Service-Post 
Office  to  Addressee,  not  later  than  5 
p.m.  at  the  place  of  mailing  two  (2) 
working  days  prior  to  the  date  specified 
for  receipt  of  application.  Hie  term 
"working  days"  excludes  weekends  and 
U.S.  Federal  holidays. 

The  only  acceptable  evidence  to 
establish  the  date  of  a  late  application 
sent  by  U.S.  Postal  Service  tegistered  or 
certified  mail  is  the  U.S.  postmark  on 
the  envelope  or  wrapper  and  on  the 
original  receipt  firom  the  U.S.  Postal 
Service.  Both  postmarks  must  show  a 
legible  date  or  the  proposal  will  be 
processed  as  if  it  had  been  mailed  late. 
"Postmark"  means  a  printed,  stamped, 
or  otherwise  placed  impression 
(exclusive  of  a  postage  meter  machine 
impression)  that  is  readily  identifiable 
without  further  action  as  having  been 
applied  or  affixed  by  an  employee  of  the 
U.S.  Postal  Service  on  the  date  of 
mailing.  Therefore,  applications  should 
request  the  postal  clerk  to  place  a  legible 
hand  cancellation  "bulls  eye"  postmark 
on  both  the  receipt  and  the  envelope  or 
wrapper. 

The  only  acceptable  evidence  to 
establish  the  date  of  mailing  of  a  late 
application  sent  by  "Express  Mail  Next 
Day  Service-Post  Office  to  Addressee"  is 
the  date  entered  by  the  post  office 
receiving  clerk  on  the  Express  Mail  Next 
Day  Service-Post  Office  to  Addressee 
label  and  the  postmarks  on  both  the 
envelope  and  wrapper  and  the  original 
receipt  from  the  U.S.  Postal  Service. 
"Postmark"  has  the  same  meaning  as 


defined  above.  Therefore,  an  applicant 
should  request  the  postal  clerk  to  place 
a  legible  hand  cancellation  "bull's  eye" 
postmark  on  both  the  receipt  and  the 
envelope  or  wrapper. 

C.  Withdrawal  of  Applications 

Applications  may  be  withdrawn  by 
written  notice  or  telegram  (including 
mailgram)  received  at  emy  time  before 
the  award.  Applications  may  be 
withdrawn  in  person  by  the  applicant  or 
by  an  authorized  representative  thereof, 
if  the  representative's  identity  is  made 
known  and  representative  signs  a 
receipt  for  the  proposal. 

D.  Grant  Application  Package 

The  grant  application  package  must 
consist  of: 

(1)  A  Standard  Form  424  (Application 
for  Federal  Assistance)  found  in  OMB 
Circular  A-102  and  as  an  attachment  to 
this  Solicitation. 

(2)  A  Standard  Form  424A  (Budget) 
found  in  OMB  Circular  A-102  and  as  an 
attachment  to  this  Solicitation.  Costs  in 
section  B  (Budget  Categories),  Item  6 
(Object  Cost  Categories)  should  be 
budgeted  by  Administrative,  Program, 
and  Total.  Administrative  costs  are  to  be 
included  in  column  (1),  program  costs 
in  column  (2),  and  the  total  cost  in 
column  (5)  of  Form  424A.  Budgets  are 
required  only  for  the  first  year  of  the 
two-year  plan  and  designation  period. 
Administrative  costs  are  limited  to  15 
percent  of  the  total  grant  award. 

(3)  A  certification,  prepared  within 
the  last  six  months  prior  to  the 
submission  of  this  application,  attesting 
to  the  adequacy  of  the  entity's  fiscal 
management  and  accounting  systems  to 
account  for  and  safeguard  Federal  funds 
properly.  The  required  certification 
must  be  obtained  as  follows: 

a.  For  incorporated  organizations, 
bom  a  Certified  Public  Accountant. 

b.  For  public  agencies,  by  its  Chief 
Fiscal  Officer. 

(4)  A  statement  describing  the  entity's 
legally  constituted  authority  imder 
which  the  organization  functions.  A 
nonprofit  organization  should  submit  a 
copy  of  its  Charter  or  Articles  of 
Incorporation,  including  proof  of  the 
organization's  nonprofit  status; 

(5)  A  copy  of  the  current  indirect  cost 
rate  agreement  issued  by  the  cogniztot 
federal  agency,  if  applicable. 

(6)  The  completed  grant  application 
as  described  below. 

E.  Format  of  the  Grant  Application 

The  grant  application  is  limited  to  50 
numbered  pages,  double-spaced,  using 
type  no  smaller  than  11  point.  The  page 
number  limitation  does  not  include 
letters  of  support  or  the  required 


attachments.  Proposals  may  be  fastened 
using  a  binder  clip.  Please  do  not  use  3- 
ring  binders,  or  otherwise  bind  your 
proposal  package.  To  ensure  full 
consideration,  the  application  must 
follow  the  numerical  sequence  of  the 
sections  1  through  5  as  presented  in  11 
E  of  this  solicitation  immediately  below. 
The  application  must  include  a  table  of 
contents.  To  ensure  your  application  is 
considered  fully,  be  sure  to  respond 
completely  to  each  section.  All 
attachments  should  be  included  at  the 
end  under  a  section  6  heading. 

F.  Contents  of  the  Grant  Application 

Specific  Rating  Criteria  for  section  1 
(15  points] — This  factor  rates  the 
applicant's  imderstanding  of  the 
proposed  service  area  and  its  experience 
within  the  service  environment 
described.  Ratings  will  be  based  on 
factors  such  as  the  reasonableness  of 
matching  the  proposed  service  area  to 
the  scope  of  the  program  and  the 
amount  of  funds  sought  and  the 
applicant's  ability  to  work  within  the 
service  environment,  as  evidenced  by 
the  existence  of  appropriate  and . 
documented  linkages — especially  those 
related  to  other  MSFW  program 
activities. 

Section  1 — Knowledge  of  the  Area  To 
Be  Served  and  Capacity  To  Operate 
Within  the  Existing  Service 
Environment 

(A)  Geography: 

(1)  Identify  the  geographic  boundary 
of  the  proposed  service  area  (or  areas). 
An  explanation  should  be  provided, 
wherever  there  are  service  areas  that  are 
not  contiguous.  Include  a  map. 

(2)  Describe  your  organization's 
capacity  to  operate  in  the  proposed 
service  area. 

(B)  Community  Resources: 

(1)  Describe  the  commimities  where 
migrant  and  seasonal  farmworker  youth, 
who  would  be  served  by  tlite  proposed 
project,  reside  and  where  they  travel  for 
work  purposes.  The  description  must 
include  a  discussion  of  the  educational, 
social,  cultural,  workforce,  community 
programs  and  services  and  other 
relevant  opportunities  available  for 
youth.  Be  sure  to  explain  how  these 
community  services  are  responding  to 
the  needs  of  MSFW  youth. 

(2)  E)escribe  how  your  organization 
works  with  the  commimity  resources 
described  above. 

(C)  NFJP  Relationship:  Describe  the 
relationship  between  the  grant  applicant 
and  the  NFJP  grantees  operating  the  area 
under  your  proposal.  Specifically, 
where  the  applicant  is  not  the  current 
NFJP  grantee  in  the  proposed  service 
area,  describe  the  arrangements  that 
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have  been  or  will  be  made  to  coordinate 
the  delivery  of  services  and  avoid 
duplication  of  services. 

(D)  One-Stop  Coordination:  Provide 
an  itemization  of  Workforce  program 
linkages.  Specifically  include  the  name 
of  each  entity  with  whom  a  linkage  has 
been  established,  the  relationship  of 
each  entity  to  the  applicant,  the  specific 
service  to  be  provided  by  the 
established  linkage  and  an  explanation 
of  how  the  linkage  will  support  the 
proposed  program.  Please  indicate  if 
documentary  evidence  of  the  linkage  is 
provided  as  an  attachment. 

Specific  Rating  Criteria  for  section  2 
[15  points] — This  factor  rates  the 
applicant's  knowledge  and 
understanding  of  the  needs,  problems, 
and  demographic  characteristics  of  the 
target  group.  Ratings  are  based  on  the 
degree  to  which  the  narrative  shows 
how  the  applicant  organization  has 
developed  its  capacity  to  understand  the 
MSFW  youth  population  within  the 
proposed  service  area. 

Section  2 — The  Problems  of  Migrant  and 
Seasonal  Farmworker  Youth 

Provide  a  socio-economic  analysis  of 
the  migrant  and  seasonal  farmworker 
youth  in  the  area  you  propose  to  serve, 
made  as  follows: 

(A)  Describe  the  demographic  and 
socio-economic  characteristics  of 
migrant  and  seasonal  farmworker  youth 
in  the  service  area,  and  identify  the 
sources  (which  may  include  experiences 
or  knowledge  developed  by  your 
agency)  you  rely  upon; 

(B)  Describe  the  needs  and  problems 
of  farmworker  youth  you  have  identified 
for  serving,  and  show  how  you  have 
made  the  identification;  and 

(C)  Describe  the  farmworker  youth 
that  you  propose  to  serve. 

Specific  Rating  Criteria  for  section  3 
(50  points] — ^Applications  will  be  rated 
according  to  how  well  the  proposed 
program  of  services  is  shown  to  respond 
to  the  identified  MSFW  Youth  needs. 
You  must  show  how  your  service 
delivery  system  will  respond  by  offering 
services  to  the  MSFW  Youth  in  the  area 
that  are  appropriate  to  the  needs  you 
have  identified  for  them.  Up  to  15 
points  may  be  earned  imder  part  (C). 

Section  3 — Proposed  Program  Activities 
and  Services 

Noting  any  differences  between  the 
first  and  second  years,  provide  a 
detailed  description  of  the  proposed 
program  activities: 

(A)  State  two  or  more  goals  for  the 
proposed  MSFW  Youth  program. 

(B)  Provide  a  detailed  description  of 
the  proposed  program  of  activities  and 


services.  The  description  must  address 
each  of  the  following  program  elements: 

(1)  Core  services,  including  outreach, 
recruitment  and  eligibility 
determination; 

(2)  Intensive  services  (Preliminary 
information  fi'om  two  of  the  migrant 
youth  demonstration  grants  is  showing 
there  are  broad  benefits  to  be  gleaned 
fi-om  parental  participation  in  the 
development  of  their  child's  individual 
service  strategy.  Include  a  description  of 
your  plans  for  parental  participation): 

(3)  Training  services; 

(4)  Life  skill  activities  which  may 
include  self  and  interpersonal  skills 
development; 

(5)  Community  service  projects; 

(6)  Small  business  development, 
technical  assistance  and  training  in 
conjunction  with  entrepreneurial 
training; 

(7)  Supportive  services  and  other 
related  assistance  services,  described  in 
20  CFR  669.430;  and 

(8)  Other  proposed  activities  and. 
services,  if  any,  that  conform  to  the  use 
of  funds  for  youth  activities  described  in 
20  CFR  part  664. 

(C)  Provide  an  analysis  that  shows 
how  the  proposed  program  of  services 
and  activities  is  responsive  to  the  needs 
of  MSFW  Youth  described  in  part  (C)  of 
section  2.  Provide  an  explanation  how 
the  proposed  program  will  lead  to  the 
fulfillment  the  goals  proposed  in  part 
(A)  of  section  3. 

Specific  Rating  Criteria  for  section  4 
[10  points] — Based  on  the  applicant's 
previous  relevant  program  experience 
and  performance,  applicants  will  be 
rated  according  to  their  relative  capacity 
to  provide  effectively  workforce 
investment  activities  for  MSFW  youth. 

Section  4 — Capacity  To  Operate  a 
Workforce  Investment  Program  for 
MSFW  Youth 

(A)  Provide  the  published  mission  or 
principal  goals/objectives  of  the 
applicant  organization  and  explain  how 
service  to  MSFW  youth  promotes  the 
organization's  mission. 

(B)  Describe  the  applicant 
organization's  experience  providing 
services  to  youth,  to  MSFWs  and  to 
MSFW  youth. 

(C)  Describe  the  programs  operated  by 
the  applicant  organization  during  the 
last  two  years,  presented  in  tabular 
form.  Each  entry  on  the  table  must 
include: 

(1)  Funding  source  (Name  of  Agency/ 
Organization,  Address,  Telephone,  and 
Contact  Person); 

(2)  Program  Information  (Type  of 
Program,  Grant/Contract/ Agreement 
Number,  Principle  Activities,  Period  of 
Performance  and  Fimding  Amount); 


(3)  Customers  (Number  of  participants 
served,  percent  of  MSFW  participant, 
percent  of  MSFW  youth  (age  14-21) 
served); 

(4)  Performance  standards  and 
outcomes  achieved;  and 

(5)  Outcomes  achieved  specifically  for 
farmworker  youth  (ages  14-21). 

(D)  Provide  a  description  of  the 
proposed  implementation  schedule, 
which  clearly  shows  exactly  when  the 
proposed  program  will  be^lly 
operational. 

Specific  Rating  Criteria  for  section  5 
(10  points] — This  factor  rates  the 
applicant's  managerial  experience  and 
the  potential  for  efficient  and  effective 
administration  of  the  proposed  program 
and  budget. 

Section  5 — Applicant's  Administrative 
and  Management  Capability: 

(A)  Provide  a  chart  depicting  the 
applicant's  overall  organization 
structure,  including  the  orgapizational 
design  of  the  proposed  youth  program. 
The  chart  must  clearly  show  how  the 
proposed  program  will  be  supported  by 
the  organizational  structure.  It  must 
include  both  staffing  patterns  and  office 
locations.  In  addition,  the  chart  must 
show  which  parts  of  the  proposed 
MSFW  youth  program  structure  are  in 
place  and  which  parts  would  be 
established  if  the  proposal  were  funded. 

(B)  Describe  the  applicant's 
administrative  and  program 
management  processes  which  include 
the  fiscal  management  systems  and  the 
program  management  systems 
(including  management  information 
system).  Program  management  must 
describe  the  applicant's  systems  for 
participant  tracking,  follow-up,  program 
monitoring  and  oversight,  and  the 
provision  of  training  and  technical 
assistance  for  those  individuals  who 
work  directly  with  participants. 

(C)  Provide  a  proposed  budget  and 
describe  in  narrative  form  how  the 
proposed  cost  categories  and  amounts 
were  determined.  The  description 
should  explain  and  justify  the  costs 
budgeted  for  the  first  year  only.  Be  sure 
to  include  in  your  description  how  you 
believe  the  budgeted  cost  supports  the 
proposed  program  of  activities  and 
services  and  the  staffing  pattern. 

Section  6 — Attachments 

All  attachments  referenced  in  the 
proposal  are  to  be  included  under  a 
section  6  heading  of  your  proposal.  The 
first  page  should  itemize  the 
attachments. 


1238 


Federal  Register / Vol.  67,  No.  6 / Wednesday,  January  9.  2002 /Notices 


Part  m— Review  Process  of  Grant 
Application  Panel  Review 

The  Grant  Oificer  will  select  potential 
grantees  utilizing  all  information 
available  to  him/her.  A  review  panel 
will  rate  each  proposal  using  the 
specific  criteria  cited  above.  Panel 
results  are  advisory  in  nature  and  are 
not  binding  on  the  Grant  Officer.  The 
Grant  Officer  will  give  appropriate 
consideration  to  an  entity  in  any  service 
area  for  which  the  entity  has  been 
designated  as  a  WIA  section  167  MSFW 
program  grantee  (20  CFR  669.630). 
Further,  the  Grant  Officer  will  majce 
selections  that  promote  a  geographic 
distribution  of  funds  where  merited  (20 
CFR  669.650).  The  Grant  Officer  may,  at 
his/her  discretion,  request  an  applicant 
to  submit  additional  or  clarifying 
information  if  deemed  necessary  to 
make  a  selection.  However,  selections 
may  be  made  without  further  contact 
with  the  applicants. 


Responsibility  Review 

Prior  to  awarding  a  grant  to  any 
applicant,  the  Department  will  conduct 
a  responsibility  review.  The 
responsibility  review  is  an  analysis  of 
available  information  and  records  to 
determine  if  an  applicant  has 
established  a  satisfactory  history  of 
accounting  for  Federal  funds  and 
property.  The  responsibility  review  is 
independent  of  the  competitive  process. 
Applicants  failing  to  meet  the 
requirements  of  this  section  may  be 
disqualified  for  designation  as  a  grantee 
without  respect  to  their  standing  in  the 
competitive  process.  An  applicant  that 
is  not  selected  as  a  result  of  the  Grant 
Officer's  responsibility  review  will  be 
advised  of  its  appeal  rights.  The 
responsibility  tests  that  will  be 
considered  are  required  by  the  WIA 
regulations  at  20  CFR  667.170. 

Notification  of  Non  Selection 

Any  applicant  that  is  not  selected  as 
a  potential  grantee,  or  that  has  its  ^ant 


application  denied  in  whole  or  in  part 
by  the  Department  for  receipt  of  funds, 
will  be  notified  in  writing  by  the  Grant 
Officer  and  will  be  advised  of  all  appeal 
rights. 

Notification  of  Selection 

Applicants  that  are  selected  will  be 
notified  in  writing  by  the  Grant  Officer. 
Formal  designation  as  a  grantee  will  be 
contingent  on  the  successful  negotiation 
of  a  grant  agreement  for  the  first  year  of 
operation. 

Signed  at  Washington,  DC,  this  3rd  day  of 
January  2002. 
Lorraine  H.  Saunders, 
Grant  Officer,  Office  of  Grants  and  Contract, 
Management,  Division  of  Federal  Assistance. 

Attachments 

1.  Appendix  A — "Application  for 

Federal  Assistance"  (Standard  Form 
424) 

2.  Appendix  B — Budget  hiformation 

Form 
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APPLICATION  FOR 
FEDERAL  ASSISTANCE 


OMB  Approval  No.  0348-0043 


2.  DATE  SUBMITTED 


Appiicant  Identifier 


1.  TYPE  OF  SUBMISSION: 


OCMHlnKtiaa 
O  N— .CoaWrmttwi 


PreappUcation 
a  Construction 
a  Noo-Constniction 


3.   DATE  RECEIVED  BY  STATE 


4.   DATE  RECEIVED  BY  FEDERAL 
AGENCY 


Sutc  Application  Identifier 


Federal  Identifier 


5.  APPUCANT  INFORMATION 


LccdNi 


Organizational  Unit: 


Address  (give  city,  county.  State  and  zip  code): 


Name  and  telephone  number  of  the  person  to  be  contacted  on  malten  iuTolving  this 
application  (gire  area  code): 


6.  EMPLOYER  IDENTinCATION  NUMBER  (EIN): 


nn-annnnnn 


8.  TYPE  OF  APPLICATION: 

QNew    '  D  ContinuatioB  OReiision 

If  Revisiott,  enter  appropriate  lettcr<s)  in  boK(es):a  Q 

A.  Incrian  Award  B.  Decreaae  Award  C. 

D.  Decrease  Duration         Other  (spedfy); 


D 


7.  TYPE  OF  APPLICANT:  (ester  appropriate  letter  in  bos) 

A.  State  H    Independent  School  Dist. 

B.  County  I     State  CootroOcd  Institutioo  of  Higher  Learning 

C.  Municipal  J  .  Prirau  Unirersity 

D.  Township  K    Indian  Tribe 

E.  Interstate  L.  Indiridual 

F.  Intennunidpal  M.  Profit  OrganiiitfciB 

G.  Special  District  N.  Other  (Spcdiy): 


9.  NAME  OF  FEDERAL  A(»NCY: 


10.  CATALOG  OF  FEDERAL  DOMESnC  ASSISFANCE  NUMBER: 


11.  DESCRIPTIVE  TTTLE  OF  APPUCANTS  PROJECT: 


nn-DDD 


TITLE: 


12.  AREAS  AFTECIED  BY  PROJECT  (dlics. 


States,  etc): 


U.  PROPOSED  PROJECT: 


14.  CONGRESSIONAL  IHCTSICTS  OF: 


Start  one 


b.  Pr^oet 


15.  ECTIMATED  FUNDING: 


a.  Fcdcrri 


d.  Local 


c.  Other 


M.  IS  APPUCAT10N  SUBJECT  TO  REVIEW  BY  STATE  EZECUnVK  ORDER  12372 
PROCESS? 

a.  YES.  THIS  PREAPPUCATION/APPLICATION  WAS  MADE  AVAILABLE  TO  THE 

STATE  EXECUTIVE  (»DER  12372  PROCESS  FOR  REVIEW  ON 
DATE , 

b.  NO.  a  PROGRAM  IS  NOT  COVERED  BY  E.0. 12372 

a  OR  PROGRAM  HAS  NOT  BEEN  SELECTED  BY  STA1V  FOR  REVIEW 


17.  IS  IHE  APPUCANT  DELINQUENT  ON  ANY  FEDERAL  MST? 
a  Yd         V -Yes.' attach  an  I 


Q  Ne 


g.  TOTAL 


U.  TO  THE  BEST  OF  MY  KNOWLEDGE  AND  BELIEF,  ALL  DATA  IN  THIS  APPUCATION/PREAPPUCATION  ARE  TVUE  AND  CORRECT.  THE 
DOCUMENT  HAS  BEEN  DULY  AUIWMUZED  BY  THE  GOVERNING  BODY  OF  THE  APPUCANT  AND  THE  APPUCANT  WILL  COMPLY  WITH  THE 
ATTACHED  ASSURANCES  IF  THE  ASSISTANCE  IS  AWARDED. 


a.  TrpcdNaaworAutlMrindRcpRKntithre 


b.  TMe 


c  Tckphooe 


d.  SigiMliire  of  AsthocisMl 


c.  DMcStyied 
Staodvd  Fotn  424  (REV  4-nt 
Presoibcd  by  OMB  Cin»lar  A-102 


Previoos  EditioiH  Not  UsiUe 
Aiithorized  for  Local  R^rodnctioa 
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PART  II    -  BUDGET  INFORMATION 


SECTION  A   -  Bu4gBt  Summary  by  Categoriea 


(A) 

(B) 

(C) 

1. 

Personnel 

"■ 

■ 

2. 

Fringe  Benefits    (Rate        %) 

3. 

Travel 

- 

4. 

Equipment 

. 

5. 

Supplies 

■ 

6. 

Contractual 

7. 

Other 

8, 

Total,   Direct  Coat 
(Lines  1   through  7) 

9. 

Indirect  Cost    (Rate          %) 

• 

10. 

Training  Cost/Stipends 

11. 

TOTAL  Funds  Requested 
(Lines  8  through  10) 

SECTION  B   -  Cost  Sharing/  Match 

Summary   (if  appropriate) 
(A)                        (B) 

(C) 

1.   Cash  Contribution 

2.   In-Kind  Contribution 

3.    TOTAL  Cost  Sharing  /  Match 
(Rate         %) 

NOTE:  Use  Column  A  to  record  funds  requested  for  the  initial  period  of 

performance    (i.e.    12  months,    18  months,    etc.);    Column  B  to  record 
changes   to  Column  A  (i.e.   requests  for  additional  funds  or  line 
item  changes;   and  Column  C  to  record  the  totals*(A  plus  B) . 
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INSTRUCTIONS  FOR   PART  II    -   flPDggT  INFORMATION 


SECTION  A  -  Budget  Summary  by  Categories 

1.  Pgrg Pnngj  r  show  salaries  to  be  paid  for  project  personnel. 

2.  Fringe   gffngfitff'  Indicate  the  rate  and  amount  of  fringe  benefits. 

3.  Travel :     Indicate  the  amount  requested  for  staff  travel.      Include 
funds  to  cover  at  least  one  trip  to  Washington,   DC  for  project 
director  or  designee. 

4.  gquipmant :  Indicate  the  cost  of  non- expendable  personal  property 
that  has  a  useful   life  of  more  than  one  year  with  a  per  unit  cost  of 
$5, 000  or  more. 

5.  Supplies:      Include  the  cost  of  consumable  supplies  and  materials  to  be 
used  during  the  project  period. 

6.  Contractual :      Show  the  amount   to  be  used  for    (1)   procurement  contracts 
(except   those  which  belong  on  other  lines  such  as  supplies  and 
equipment) ;   and    (2)    sub-contracts/grants. 

7.  Other:      Indicate  all  direct  costs  not  clearly  covered  by  lines  1 
through  6  above,    including  consultants. 

8.  Total.   Direct  Costs:     Add  lines  1   through   7. 

9.  Indirect  Costs:      Indicate  the  rate  and  amount  of  indirect   costs. 
Please  include  a  copy  of  your  negotiated  Indirect   Cost  Agreement. 

10.  Training  /Stipend  Cost:       (If  allowable) 

11.  Total  Federal   funds  Requested:      Show  total  of  lines  8   through  10. 


SECTION  B  -  Cost  Sharing/Matching  Summary 

Indicate  the  actual  rate  and  amount  of  cost  sharing/matching  when 
there  is  a  cost  sharing/matching  requirement.     Also  include  percentage 
of  total  project  cost  and  indicate  source  of  cost  sharing/matching 
funds,   i.e.   other  Federal  source  or  other  Non- Federal  source. 


MDZS: 


PLEASE  INCLUDE  A  DETAILED  COST  ANALYSIS  OF  EACH  LINE  ITEM. 
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[FR  Doc.  02-494  Filed  1-8-02;  8:45  ami 
BNJJNG  CODE  4910-30-C 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration  | 

[Exemption  Application  No.  D-10762,  et  al.] 

Prohibited  Transaction  Exemption 
2002-01;  Grant  of  Individual 
Exemptions;  Key  Trust  Company  of 

Ohio,  etai. 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

action:  Grant  of  individual  exemptions. 


summary:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  bitemal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  grant  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition,  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
ap]plicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978.  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasury  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor.  , 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10. 1990)  and  based  upon 


the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 

(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Key  Trust  Company  of  Ohio  (Key 
Trust),  Located  in  Cleveland,  OH 

[Prohibited  Transaction  Exemption  2002-01; 
Exemption  Application  No.  I>-10762| 

Exemption 

I.  Covered  Transactions 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  ft-om  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,'  shall  not  apply  to  the  making 
of  interest-free  locms  to  a  defined 
contribution  plan  (the  Plan)  by  its 
respective  sponsor  (the  Plan  Sponsor) 
pursuant  to  the  terms  of  a  credit  facility 
arrangement  (the  Credit  Facility 
Arrangement),  established  by  Key  Trust 
and  its  affiliates  (collectively,  KeyBank). 
which  enables  daily  transactions,  such 
as  participant  investment  transfers, 
distributions  or  participant  loans,  in 
connection  with  the  Plan's  unitized 
employer  stock  fund  (the  Unitized 
Employer  Stock  Fund  or  Fund)  within 
KeyBank;  and  (2)  the  repayment,  by  the 
Plan  to  the  Plan  Sponsor,  of  any 
interest-free  loan  within  90  days  with 
cash  proceeds  received  horn  the  sale  of 
employer  stock  (Employer  Stock)  held 
in  the  Unitized  Employer  Stock  Fund. 

II.  General  Conditions 

(a)  Each  loan  made  under  the  Credit 
Facility  Arrangement  provides  short- 
term  funds  to  the  Plan  for  a  period  of 
no  longer  than  90  days  for  the  purpose 
of  facilitating  Plan  participant  transfers, 
distributions,  loans  and  other 
participant  transactions  involving  the 
Plan's  Unitized  Employer  Stock  Fund. 

(b)  The  maximum  amoimt  of  short- 
term  funds  available  to  a  Plan  under  the 
Credit  Facility  Arrangement,  in  the 
aggregate,  does  not  exceed  25  percent  of 
the  fair  market  value  of  the  Plan's 
Unitized  Employer  Stock  Fund. 

(c)  Each  loan  made  under  the  Credit 
Facility  Arrangement  is  repaid  with 
proceeds  from  the  sale  of  Employer 
Stock  held  in  the  Unitized  Employer 
Stock  Fund. 


'  Unless  othenvise  noted,  references  to  specific 
sections  of  the  act  refer  also  to  the  corresponding 
provisions  of  the  Code, 


(d)  For  purposes  of  repaying  a  loan 
under  the  Credit  Facility  Arrangement, 
the  sales  price  for  the  Employer  Stock 
is  based  upon  its  fair  market  value  as 
determined  on  the  New  York  Stock 
Exchange  (the  NYSE)  or  other 
applicable  securities  exchange  where 
such  Employer  Stock  is  primarily  traded 
on  the  date  of  the  transaction,  as 
calcidated  by  an  independent  pricing 
service. 

(e)  Each  loan  made  under  the  Credit 
Facility  Arrangement  is  unsecured  and 
no  commitment  fees,  interest  or 
conmiissions  are  paid  by  the  Plan. 

(f)  In  the  event  of  a  loan  default  or 
delinquency,  the  Plan  Sponsor  has  no 
recourse  against  the  Plan. 

(g)  Each  loan  is  initiated,  accounted 
for  and  administered  by  KeyBank,  the 
independent  fiduciary,  which  will 
monitor  the  terms  and  conditions  of  the 
exemption  on  behalf  of  the  Plan,  at  all 
times. 

(h)  KeyBank  maintains  for  a  perio^d  of 
six  years,  in  a  manner  that  is  accessible 
for  audit  and  examination,  the  records 
necessary  to  enable  the  persons 
described  in  paragraph  (i)  to  determine 
whether  the  conditions  of  this 
exemption  have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
KeyBank,  such  records  are  lost  or 
destroyed  prior  to  the  end  of  such  six 
year  period;  and 

(2)  No  party  in  interest,  other  than 
KeyBank,  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  imder 
section  502(i),  or  the  taxes  imposed  by 
section  4975(a)  and  (b)  of  the  Code,  if 
the  records  are  not  maintained,  or  are 
not  available  for  examination  as 
required  by  paragraph  (h). 

(i)(l)  Except  as  provided  in  paragraph 
(h)(2)  and  notwithstanding  anything  to 
the  contrary  in  sections  504(a)(2)  and  (b) 
of  the  Act,  the  records  referred  to  in 
paragraph  (h)  are  unconditionally 
available  for  examination  during  normal 
business  tours  by — 

(A)  Any  duly  authorized  employees  or 
representatives  of  the  Department  or  the 
Internal  Revenue  Service; 

(B)  Any  fiduciary  of  a  Plan  or  any 
duly  authorized  employee  or 
representative  of  such  fiduciary;  and 

(C)  Any  participant  or  beneficiary  of 
a  Plan  or  any  duly  authorized  employee 
or  representative  of  such  participant  or 
beneficiary. 

(2)  None  of  the  persons  described 
above  in  paragraph  (i)(l)(B)  or  (C)  shall 
be  authorized  to  examine  the  trade 
secrets  of  KeyBank  or  commercial  or 
financial  information  which  is 
privileged  or  confidential. 
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m.  Definitions 

For  purposes  of  this  exemption, 

(a)  "The  term  "KeyBank"  refers  to  Key 
Trust  Company  of  Ohio  and  its 

(b)  An  "affiliate"  of  KeyBank 
includes — 

(1)  Any  person,  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  KeyBank; 

(2)  Any  officer,  director,  employee, 
-  relative  or  partner  in  KeyBank;  and 

(3)  Any  corporation  or  partnership  of 
which  KeyBank  is  an  officer,  director, 
partner  or  employee. 

(c)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(d)  The  term  "closing  price"  means 
the  final  price  at  which  Employer  Stock 
has  traded  on  the  NYSE  (or  such  other 
exchange  on  which  Employer  Stock  is 
primarily  traded)  on  the  date  of  the 
transaction  as  may  be  reported  to 
KeyBank  using  an  independent  pricing 
service  for  the  reporting  of  final  prices. 

(e)  The  term  "Employer  Stock"  refers 
to  common  stock  issued  by  a  Plan 
Sponsor,  an  affiliate  of  the  Plan 
Sponsor,  a  former  Plan  Sponsor,  or  an 
affiliate  of  the  former  Plan  Sponsor.  ^ 

(f)  The  term  "Plan  Sponsor"  refers  to 
an  employer  (or  an  affiliate  of  the 
employer)  sponsoring  a  defined 
contribution  plan  which  has  entered 
into  a  Unitized  Employer  Stock  Fund 
Investment  Policy  Agreement  with 
KeyBank  in  order  to  structure  the 
investment  by  the  Plan's  Unitized 
Employer  Stock  Fund  in  Employer 
Stock. 

(g)  The  term  "Unitized  Employer 
Stock  Fimd"  refers  to  an  investment 
fund  established  by  KeyBank  whose 
assets  will  consist  primarily  of  shares  of 
Employer  Stock. 

(h)  "Hie  "trading  day"  refers  to  any 
day  on  which  KeyBank  and  the  NYSE 
are  open  for  business  and  are  able  to 
transact  trades  involving  Employer 
Stock  as  a  Plan  investment.  'The  close  of 
trading  day  wiU  be  the  time  of  the  close 
on  the  NYSE.  In  the  event  that  either 
KeyBank  or  the  NYSE  (or  any  other 
exchange  on  which  the  Employer  Stock 
is  primarily  traded)  is  incapable  of 
processing  trades  involving  Employer 
Stock,  or  in  the  event  trading  in 
Employer  Stock  is  suspended,  the  close 
of  the  trading  day  will  be  the  last  time 
by  which  transactions  involving 


2  The  Department  notes  that  the  term  "Employer 
Stock,"  as  defined  in  this  final  exemption,  may  not 
satisfy  the  definition  of  "employer  security" 
contained  in  section  407(d)(1)  of  the  Act. 


Employer  Stock  are  processed  on  any 
such  day. 

(i)  The  term  "drift  allowance"  refers 
to  the  range  of  percentages,  comprised 
of  a  maximum  and  minimum 
percentage,  which  is  determined  and 
established  by  the  Plan  Sponsor  as  being 
the  proper  percentages  within  which  the 
liquidity  component  of  the  Unitized 
Employer  Stock  Fund  should  represent 
of  the  entire  market  value  of  such  Fund 
on  any  given  day. 

(j)  The  term  "liquidity  component" 
means  the  short-term  investment 
vehicle  which  is  selected  by  the  Plan 
Sponsor  and  used  to  invest  any 
imin vested  cash  in  the  Plan's  Unitized 
Employer  Stock  Fund. 

(k)  Tne  term  "target  percentage" 
means  the  nimiber,  expressed  as  a 
percentage,  which  is  determined  and 
established  by  the  Plan  Sponsor,  as 
being  the  proper  percentage  that  the 
liquidity  component  of  the  Unitized 
Employer  Stock  Fund  will  represent  of 
the  entire  market  value  of  such  Fund 
(including  the  liquidity  component  and 
the  Employer  Stock).  The  target 
percentage  will  take  into  consideration 
factors  such  as  the  daily  market  voliune 
for  trading  in  the  Employer  Stock  and 
the  average  daily  trading  activity  of  such 
stock  in  the  Unitized  Employer  Stock 
Fund. 

(1)  The  term  "transaction  valuation 
date"  refers  to  any  day  on  which 
KeyBank  and  the  NYSE  (or  any  other 
national  securities  exchange  on  which 
Employer  Stock  is  primarily  traded)  are 
open  for  business  and  are  able  to 
transact  trades. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  7,  2001  at  66  FR  46830. 
FOR  RJRTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  693-8556.  (This  is  not 
a  toll-fr«e  number.) 

The  Golden  RetiFement  Savings 
Program  (the  Savings  Program);  and 
The  Golden  Comprehensive  Security 
Program  (the  Security  Program), 
(coUectively,  the  Plans)  Located  in  New 
York,  New  York 

(Prohibited  Transaction  Exemption  No. 
2002-02;  Exemption  Application  Nos.  D- 
10913;  D-109141 

Exemption 

The  restrictions  of  sections  406(a)  and 
406(b)(1)  and  (b)(2)  and  section  407(a)  of 
the  Act  and  the  sanctions  residting  from 
the  application  of  section  4975  of  the 
Code,  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code,  shall  not  apply, 


effective  January  27,  2000,  to  the  past 
acquisition  and  holding  by  the  Savings 
Program  of  1,896.294  publicly  traded 
warrants  and  by  the  Security  Program  of 
2,073.554  publicly  traded  warrants  (the 
Warrants)  of  Golden  Books  Family 
Entertainment,  Inc.  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plans,  provided  that  the  following 
conditions  were  or  will  be  met: 

(a)  The  acquisition  and  holding  of  the 
Warrants  by  the  Plans  occurred  in 
connection  with  the  Employer's 
bankruptcy  proceeding  pursuant  to 
which  all  holders  of  the  old  common 
stock  of  the  Employer  were  treated  in 
the  same  manner; 

(b)  The  Plans  had  little,  if  any,  abiUty 
to  affect  the  negotiation  of  the 
Employer's  plan  of  reorganization  with 
respect  to  the  bankruptcy  proceeding; 

(c)  The  Warrants  were  acquired 
automatically  and  without  any  action  on 
the  part  of  the  Plans;  and 

(d)  The  Plans  did  not  pay  any  fees  or 
commissions  in  connection  with  the 
receipt  of  the  Warrants,  nor  did  the 
Plans  pay  any  fees  or  commissions  in 
connection  with  the  holding  of  the 
Warrants. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  January  27,  2000. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  of 
Proposed  Exemption  (the  Notice) 
published  on  September  7,  2001  at  66 
FR  46839. 

FOR  FURTHER  INFORMATION  CONTACT: 
Khalif  Ford  of  the  Department, 
telephone  (202)  693-8540  (this  is  not  a 
toll-free  nimiber). 

Metropolitan  Lifie  Insurance  Company 
(MetLifie  Insurance  Company)  and  Its 
A£BIiates  (coUectively,  MetLife)  Located 
in  New  York,  NY 

[Prohibited  Transaction  Exemption  2002-03; 
Exemption  Application  No.  D-109541 

Exemption 

Section  I.  Retroactive  Exemption  for  the 
Acquisition.  Holding  and  Disposition  of 
MeUife,  Inc.  Common  Stock 

The  restrictions  of  sections 
406(a)(1)(D),  406(b)(1)  and  section 
406(b)(2)  of  the  Act  and  the  sanctions 
resiUting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)(D)  and  (E)  of  the  Code,'  shall 
not  apply,  as  of  December  7,  2000  imtil 
(insert  the  date  the  final  exemption  is 
published  in  the  Federal  Register),  to 


'For  purposes  of  this  exemption,  references  to 
provisions  of  the  Act  refer  also  to  corresponding 
provisions  of  the  Code. 
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the  acquisition,  holding  and  disposition 
of  the  common  stock  of  MetLife,  Inc. 
{the  MetLife.  Inc.  Stock),  by  Index  and 
Model-Driven  Funds  (collectively,  the 
Funds)  that  are  managed  by  MetLife,  in 
which  client  plans  of  MetLife  invest, 
provided  that  the  following  conditions 
and  the  General  Conditions  of  Section 
in  are  met: 

(a)  The  acquisition  or  disposition  of 
MetLife,  Inc.  Stock  is  for  the  sole 
purpose  of  maintaining  strict 
quantitative  conformity  with  the 
relevant  index  upon  which  the  Index  or 
Model-Driven  Fund  is  based,  and  does 
not  involve  any  agreement,  arrangement 
or  understanding  regarding  the  design 
or  operation  of  the  Fund  acquiring 
MetLife,  Inc.  Stock  which  is  intended  to 
benefit  MetLife  or  any  party  in  which 
MetLife  may  have  an  interest. 

(b)  All  aggregate  daily  purchases  of 
MetLife,  Inc.  Stock  by  the  Funds  do  not 
exceed  on  any  particular  day  the  greater 

of— 

(1)  15  percent  of  the  average  daily 
trading  volume  for  the  MetLife,  Inc. 
Stock,  occurring  on  the  applicable 
exchange  and  automated  trading  system 
(as  described  in  Section  1(c)  below)  for 
the  previous  5  business  days,  or 

(2)  15  percent  of  the  trading  volume 
for  MetLife,  Inc.  Stock  occurring  on  the 

•  applicable  exchange  and  automated 
trading  system  on  the  date  of  the 
transaction,  as  determined  by  the  best 
available  information  for  the  trades 
occurring  on  that  date. 

(c)  All  purchases  and  sales  of  MetLife, 
Inc.  Stock  occur  (i)  either  on  a 
recognized  U.S.  securities  exchange  (as 
defined  in  Section  IV(j)  below),  so  long 
as  the  broker  is  acting  on  an  agency 
basis;  (ii)  through  an  automated  trading 
system  (as  defined  in  Section  W{i) 
hielow)  operated  by  a  broker-dealer 
independent  of  MetLife  that  is 
registered  under  the  Seciuities 
Exchange  Act  of  1934  (the  1934  Act) 
and  thereby  subject  to  regulation  by  the 
Securities  and  Exchange  Commission 
(SEC),  or  an  automated  trading  system 
operated  by  a  recognized  U.S.  securities 
exchange,  which,  in  either  case, 
provides  a  mechanism  for  customer 
orders  to  be  matched  on  an  anonymous 
basis  without  the  participation  of  a 
broker-dealer,  or  (iii)  in  a  direct,  arm's 
length  transaction  entered  into  on  a 
principal  basis  with  a  broker-dealer,  in 
the  ordinary  course  of  its  business, 
where  such  broker-dealer  is 
independent  of  MetLife  and  is  registered 
imder  the  1934  Act,  and  thereby  subject 
to  regulation  by  the  SEC. 

(d)  No  transactions  by  a  Fund  involve 
purchases  from,  or  sales  to,  MetLife 
(including  officers,  directors,  or 
employees  thereof),  or  any  party  in 


interest  that  is  a  fiduciary  with 
discretion  to  invest  plan  assets  into  the 
Fund  (imless  the  transaction  by  the 
Fund  with  such  party  in  interest  would 
otherwise  be  subject  to  an  exemption). 

(e)  No  more  than  5  percent  of  the  total 
amount  of  MetLife,  Inc.  Stock,  that  is 
issued  and  outstanding  at  any  time,  is 
held  in  the  aggregate  by  Index  and 
Model-Driven  Funds  managed  by 
MetLife. 

(f)  MetLife,  Inc.  Stock  constitutes  no 
more  than  5  percent  of  any  independent 
third  party  index  on  which  the 
investments  of  an  Index  or  Model- 
Driven  Fund  are  based. 

(g)  A  fiduciary  of  a  plan,  which  is 
independent  of  MetLife,  authorizes  the 
investment  of  such  plan's  assets  in  an 
Index  or  Model-Driven  Fund  which 
purchases  and/or  holds  MetLife,  Inc. 
Stock,  pursuant  to  the  procedures 
described  herein. 

(h)  A  fiduciary  independent  of  the 
MetLife  directs  the  voting  of  MetLife, 
Inc.  Stock  held  by  an  Index  or  Model- 
Driven  Fund  on  any  matter  in  which 
shareholders  of  MetLife,  Inc.  Stock  are 
required  or  permitted  to  vote. 

Section  II.  Prospective  Exemption  for 
the  Acquisition,  Holding  and 
Disposition  of  Metlife,  Inc.  Stock  and/ or 
the  Common  Stock  of  a  Metlife  Affiliate 

The  restrictions  of  sections 
406(a)(1)(D),  406(b)(1)  and  section 
406(b)(2)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code  by  reason  of  section 
4975(c)(1)(D)  and  (E)  of  the  Code,  shall 
not  apply  to  the  acquisition,  holding 
and  disposition  of  MetLife,  Inc.  Stock 
and/or  common  stock  issued  by  a 
MetLife  affiliate  (together,  the  MetLife 
Stock),  by  Index  and  Model-Driven 
Fimds  that  are  managed  by  MetLife,  in 
which  client  plans  of  MetLife  invest, 
provided  that  the  following  conditions 
and  the  General  Conditions  of  Section 
III  are  met: 

(a)  The  acquisition  or  disposition  of 
MetLife  Stock  is  for  the  sole  purpose  of 
maintaining  strict  quantitative 
conformity  with  the  relevant  index 
upon  which  the  Index  or  Model-Driven 
Fund  is  based,  and  does  not  involve  any 
agreement,  arrangement  or 
understanding  regarding  the  design  or 
operation  of  the  Fund  acquiring  MetLife 
Stock  which  is  intended  to  benefit 
MetLife  or  any  party  in  which  MetLife 
may  have  an  interest. 

(b)  Whenever  MetLife  Stock  is 
initially  added  to  an  index  on  which  an 
Index  or  Model-Driven  Fund  is  based,  or 
initially  added  to  the  portfolio  of  an 
Index  or  Model-Driven  Fund,  all 
acquisitions  of  MetLife  Stock  necessary 
to  bring  the  Fimd's  holdings  of  such 


stock  either  to  its  capitalization- 
weighted  or  other  specified  composition 
in  the  relevant  index,  as  determined  by 
the  independent  organization 
maintaining  such  index,  or  to  its  correct 
weighting  as  determined  by  the  model 
which  has  been  used  to  transform  the     • 
index,  occur  in  the  following  manner: 

(1)  Purchases  are  from,  or  through, 
only  one  broker  or  dealer  on  a  single 
trading  day; 

(2)  Based  on  the  best  available 
information,  purchases  are  not  the 
opening  transaction  for  the  trading  day; 

(3)  Ihirchases  are  not  effected  in  the 
last  half  hour  before  the  scheduled  close 
of  the  trading  day; 

(4)  Purchases  are  at  a  price  that  is  not 
higher  than  the  lowest  ciurent 
independent  offer  quotation, 
determined  on  the  basis  of  reasonable 
inquiry  from  non-affiliated  brokers; 

(5)  Aggregate  daily  purchases  do  not 
exceed  15  percent  of  the  average  daily 
trading  volume  for  the  security,  as 
determined  by  the  greater  of  either  (i) 
the  trading  volume  for  the  seciu-ity 
occurring  on  the  applicable  exchange 
and  automated  trading  system  on  the 
date  of  the  transaction,  or  (ii)  an 
aggregate  average  daily  trading  volume  , 
for  the  seciu-ity  occurring  on  the 
applicable  exchange  and  automated 
trading  system  for  the  previous  5 
business  days,  both  based  on  the  best 
information  reasonably  available  at  the 
time  of  the  transaction; 

(6)  All  purchases  and  sales  of  MetLife 
Stock  occur  either  (i)  on  a  recognized 
U.S.  securities  exchange  (as  defined  in 
Section  IV(j)  below),  (ii)  through  an 
automated  trading  system  (as  defined  in 
Section  IV(i)  below)  operated  by  a 
broker-dealer  independent  of  MetLife 
that  is  registered  under  the  1934  Act, 
and  thereby  subject  to  regulation  by  the 
SEC,  which  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (iii) 
through  an  automated  trading  system  (as 
defined  in  Section  IV(i)  below)  that  is 
operated  by  a  recognized  U.S.  securities 
exchange  (as  defined  in  Section  IV(j) 
below),  pursuant  to  the  applicable 
securities  laws,  and  provides  a 
mechanism  for  customer  orders  to  be 
matched  on  an  anonymous  basis 
without  the  participation  of  a  broker- 
dealer;  and 

(7)  ff  the  necessary  number  of  shares 
of  MetLife  Stock  cannot  be  acquired 
within  10  business  days  from  the  date 
of  the  event  which  causes  the  particular 
Fund  to  require  MetLife  Stock,  MetLife 
appoints  a  fiduciary  vvhich  is 
independent  of  MetLife  to  design 
acquisition  procedures  and  monitor 
compliance  with  such  procedures. 
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(c)  Subsequent  to  acquisitions 
necessary  to  bring  a  Fund's  holdings  of 
MetLife  Stock  to  its  specified  weighting 
in  the  index  or  niodel  pursuant  to  the 
restrictions  described  in  Section  11(b) 
above,  all  aggregate  daily  purchases  of 
MetLife  Stock  by  the  Funds  do  not 
exceed  on  any  particular  day  the  greater 
of: 

(1)  15  percent  of  the  average  diaily 
trading  Volume  for  MetLife  Stock 
occurring  on  the  applicable  exchange 
and  automated  trading  system  (as 
defined  below)  for  the  previous  5 
business  days,  or 

(2)  15  percent  of  the  trading  volume 
for  MetLife  Stock  occvuring  on  the 
applicable  exchange  and  automated 
trading  system  (as  defined  below)  on  the 
date  of  the  transaction,  as  determined  by 
the  best  available  information  for  the 
trades  that  occurred  on  such  date. 

(d)  All  transactions  in  MetLife  Stock 
not  otherwise  described  above  in 
Section  11(b)  are  either— (i)  entered  into 
on  a  principal  basis  in  a  direct,  arm's 
length  transaction  with  a  broker-dealer, 
in  the  ordinary  course  of  its  business, 
where  such  brokerrdealer  is 
independent  of  MetLife  and  is  registered 
under  the  1934  Act,  and  thereby  subject 
to  regulation  by  the  SEC,  (ii)  effected  on 
an  automated  trading  system  (as  defined 
in  Section  IV(i)  below)  operated  by  a 
broker-dealer  independent  of  MetLife 
that  is  subject  to  regulation  by  either  the 
SEC  or  another  applicable  regulatory 
authority,  or  an  automated  trading 
system  operated  by  a  recognized  U.S. 
securities  exchange  (as  defined  in 
Section  IV(j)  below)  which,  in  either 
case,  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (iii) 
effected  through  a  recognized  U.S. 
securities  exchange  (as  defined  in 
Section  IV(j)  below),  so  long  as  the 
broker  is  acting  on  an  agency  basis. 

(e)  No  transactions  by  a  Fund  involve 
purchases  iroia,  or  sales  to,  MetLife 
(including  officers,  directors,  or 
employees  thereof),  or  any  party  in 
interest  that  is  a  fiduciary  with 
discretion  to  invest  plan  assets  into  the 
Fund  (imless  the  transaction  by  the 
Fund  with  such  party  in  interest  would 
otherwise  be  subject  to  an  exemption). 

(f)  No  more  than  5  percent  of  die  total 
amount  of  MetLife  Stock,  that  is  issued 
and  outstanding  at  any  time,  is  held  in 
the  aggregate  by  Index  and  Model- 
Driven  Funds  managed  by  MetLife. 

(g)  MetLife  Stock  constitutes  no  more 
than  5  percent  of  any  independent  third 
party  index  on  which  the  investments  of 
an  Index  or  Model-Driven  Fund  are 
based. 


(h)  A  fiduciary  of  a  plan  which  is 
independent  of  MetLife  authorizes  the 
investment  of  such  plan's  assets  in  an 
Index  or  Model-Driven  Fund  which 
purchases  and/or  holds  MetLife  Stock, 
piusuant  to  the  procedures  described 
herein. 

(i)  A  fiduciary  independent  of  the 
MetLife  directs  the  voting  of  MetLife 
Stock  held  by  an  Index  or  Model-Driven 
Fund  on  any  matter  in  which 
shareholders  of  MetLife  Stock  are 
required  or  permitted'to  vote. 

Section  III.  General  Conditions 

(a)  MetLife  maintains  or  causes  to  be 
maintained  for  a  period  of  six  years 
from  the  date  of  the  transaction  the 
records  necessary  to  enable  the  persons 
described  in  paragraph  (b)  of  this 
Section  III  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  MetLife,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period,  and  (2)  no 
party  in  interest  other  than  MetLife  shall 
be  subject  to  the  civil  penalty  that  may 
be  assessed  under  section  502(i)  of  the 
Act  or  to  the  taxes  imposed  by  section 
4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  reqmred  by 
paragraph  (b)  below. 

(b)(1)  Except  as  provided  in  paragraph 
{b)(2)  of  this  Section  III  and 
notwithstanding  any  provisions  of 
section  504(a)(2)  and  (b)  of  the  Act.  the 
records  referred  to  in  paragraph  (a)  of 
this  Section  III  are  imconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the  SEC, 

(B)Any  fiduciary  of  a  plan 
participating  in  an  Index  or  Model- 
Driven  Fund  who  has  authority  to 
acquire  or  dispose  of  the  interests  of  the 
plan,  or  any  duly  authorized  employee 
or  representative  of  such  fiduciary, 

(C)  Any  contributing  employer  to  any 
plan  participating  in  an  Index  or  Model- 
Driven  Fimd  or  any  duly  authorized 
employee  or  representative  of  such 
employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  plan  participating  in  an  Index  or 
Model-Driven  Fund,  or  a  representative 
of  such  participant  or  beneficiary. 

(2)  None  of  tne  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
Section  in(b)(l)  shall  be  authorized  to 
examine  trade  secrets  of  MetLife  or 
commercial  or  financial  information 
which  is  considered  confidential. 


Section  IV.  Definitions 

(a)  The  term  "Index  Fund"  means  any 
investment  fund,  account  or  portfolio 
sponsored,  maintained,  trusteed,  or 
managed  by  MetLife,  in  which  one  or 
more  investors  invest,  and — 

(1)  Which  is  designed  to  track  the  rate 
of  return,  risk  profile  and  other 
characteristics  of  an  independently 
maintained  seciuities  Index,  as 
described  in  Section  IV(c)  below,  by 
either  (i)  replicating  the  same 
combination  of  securities  which 
compose  such  Index  or  (ii)  sampling  the 
securities  which  compose  such  Index 
based  on  objective  criteria  and  data: 

(2)  For  which  MetLife  does  not  use  its 
discretion,  or  data  within  its  control,  to 
affect  the  identity  or  amount  of 
securities  to  be  purchased  or  sold; 

(3)  That  contains  "plan  assets"  subject 
to  the  Act,  pursuant  to  the  Department's 
regulations  (see  29  CFR  2510.3-101, 
Definition  of  "plan  assets" — plan 
investments);  and, 

(4)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  which  is  intended  to  benefit 
MetLife  or  any  party  in  which  MetLife 
may  have  an  interest. 

(b)  The  term  "Model-Driven  Fund" 
means  any  investment  fund,  account  or 
portfolio  sponsored,  maintained, 
trusteed,  or  managed  by  MetLife,  in 
which  one  or  more  investors  invest, 
and — 

(1)  Which  is  composed  of  securities 
the  identity  of  which  and  the  amount  of 
which  are  selected  by  a  computer  model 
that  is  based  on  prescribed  objective 
criteria  using  independent  third  party 
data,  not  within  the  control  of  MetLifie, 
to  transform  an  independently 
maintained  Index,  as  described  in 
Section  IV(c)  below; 

(2)  Which  contains  "plan  assets" 
subject  to  the  Act,  pursuant  to  the 
Department's  regulations  (see  29  CFR 
2510.3-101,  Definition  of  "plan 
assets" — plan  investments);  and 

(3)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  or  the  utilization  of  any  specific 
objective  criteria  which  is  intended  to 
benefit  MetLife  or  any  party  in  which 
MetLife  may  have  an  interest. 

(c)  The  term  "Index"  means  a 
securities  index  that  represents  the 
investment  performance  of  a  specific 
segment  of  the  public  market  for  equity 
or  debt  securities  in  the  United  States, 
but  only  if— 

(1)  The  organization  creating  and 
maintaining  the  index  is — 

(A)  Engaged  in  the  business  of 
providing  financial  information, 
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evaluation,  advice  or  securities 
brokerage  services  to  institutional 
clients. 

(B)  A  publisher  of  financial  news  or 
information,  or 

(C)  A  public  stock  exchange  or 
association  of  securities  dealers;  and, 

(2)  The  index  is  created  and 
maintained  by  an  organization 
independent  of  MetLife;  and, 

(3)  The  index  is  a  generally-accepted 
standardized  index  of  securities  which 
is  not  specifically  tailored  for  the  use  of 
MetLife. 

(d)  The  term  "opening  date"  means 
the  date  on  which  investments  in  or 
withdrawals  from  an  Index  or  Model- 
Driven  Fund  may  be  made. 

(e)  The  term  "Buy-up"  means  an 
acquisition  of  MetLife  Stock  by  an  Index 
or  Model-Driven  Fund  in  connection 
with  the  initial  addition  of  such  stock  to 
an  independently  maintained  index 
upon  which  the  Fund  is  based  or  the 
.initial  investment  of  a  Fund  in  such 
stock. 

(f)  The  term  "MetLife"  refers  to 
Metropolitan  Life  Insurance  Company, 
Its  parent,  MetLife,  Inc.  and  their 
current  or  future  affiliates,  as  defined 
below  in  paragraph  (g). 

(g)  An  "affifiate"  ofMetLife  includes: 

(1)  Any  person,  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee  or 
relative  of  such  person,  or  partner  of  any 
such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(h)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(i)  The  term  "automated  trading 
system"  means  an  electronic  trading 
system  that  functions  in  a  manner 
intended  to  simulate  a  seciuities 
exchange  by  electronically  matching 
ord^s  on  an  agency  basis  from  multiple 
buyers  and  sellers,  such  as  an 
"alternative  trading  system"  within  the 
meaning  of  the  SEC's  Reg.  ATS  [17  CFR 
Part  242.300],  as  such  definition  may  be 
amended  from  time  to  time,  or  an 
"automated  quotation  system"  as 
described  in  Section  3(a)(51)(A)(ii)  of 
the  1934  Act  [15  U.S.C.  8c(a)(51)(A)  (ii)). 

(j)  The  term  "recognized  U.S. 
securities  exchange"  means  a  U.S. 
seciuities  exchange  that  is  registered  as 
a  "national  securities  exchange"  under 
Section  6  of  the  1934  Act  (15  U.S.C. 
78f),  as  such  definition  may  be  amended 
from  time  to  time,  which  performs  with 
respect  to  securities  the  functions 


commonly  performed  by  a  stock 
exchange  within  the  meaning  of 
definitions  under  the  applicable 
securities  laws  (e.g.,  17  CFR  part 
240.3b-16). 

EFFECTIVE  DATE:  This  exemption  is 
effective  from  December  7,  2000  until 
(insert  the  date  the  final  exemption  is 
published  in  the  Federal  Register)  with 
respect  to  the  transactions  described  in 
Section  I  above,  and  is  effective  as  of 
(insert  the  date  the.final  exemption  is 
published  in  the  Federal  Register)  for 
the  transactions  described  in  Section  II 
above. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on 
September  27,  2001  at  66  FR  49400. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll-free  number.) 

Kimball  International,  Inc.  Retirement 
Plan  (the  Plan),  Located  in  Jasper, 
Indiana 

[Prohibited  Transaction  Exemption  No. 
2002-04;  Exemption  Application  No.  D- 
10949) 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)(1)  and  (b)(2)  of  the  Act  and  the 
sanctions  resulting  bom  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to  the 
proposed  sale  (the  Sale)  by  the  Plan  of 
stock  (the  Shares)  of  SVB&T  Corporation 
(Springs  Valley)  to  Springs  Valley,  the 
Trustee  of  the  Plan  and  a  party  in 
interest  v»rith  respect  to  the  Plan, 
provided  that  the  following  conditions 
are  met: 

(a)  All  terms  and  conditions  of  the 
Sale  are  at  least  as  favorable  to  the  Plan 
as  those  obtainable  in  an  arm's-length 
transaction  with  an  unrelated  party; 

(b)  The  Sale  is  a  one-time  transaction 
for  cash; 

(c)  The  fair  market  value  of  the  Shares 
is  determined  by  a  qualified, 
independent  appraiser; 

(d)  The  Plan  does  not  pay  any 
commissions,  costs  or  other  expenses  in 
coimection  with  the  Sale;  and 

(e)  The  Plan  receives  as  consideration 
an  amount  that  is  no  less  than  the 
greater  of:  (1)  the  fair  market  value  of 
the  Shares  as  of  the  date  of  the  Sale  or 
(2)  $40  per  Share. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  of 


Proposed  Exemption  published  on 
October  23,  2001  at  66  FR  53635. 

Written  Comments 

One  written  comment  was  received  by 
the  Department,  which  was  submitted 
by  the  applicant,  Kimball.  The  comment 
requested  a  change  to  the  Notice  as 
described  below. 

On  page  53635  of  the  Notice,  with 
respect  to  the  operative  language 
describing  the  transaction,  the  reference 
to  Springs  Valley  Bank  &  Trust  should 
be  deleteid  and,  in  lieu  thereof,  SVB&T 
Corporation  (Springs  Valley)  should  be 
inserted. 

The  Department  conciu^  in  this 
change  submitted  by  the  applicant. 
Accordingly,  after  giving  frill 
consideration  to  the  entire  record, 
including  the  conurients  by  the 
applicant,  the  Department  has 
determined  to  grant  the  exemption  as 
modified.  In  this  regard,  the  comment 
submitted  to  the  Department  have  been 
included  as  part  of  die  public  record  of 
the  exemption  application.  The 
complete  application  file,  including  all 
supplemental  submissions  received  by 
the  Department,  is  made  available  for 
public  inspection  in  the  Public 
Disclosure  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-1513,  U.S.  Department  of  Labor,  200 
Constitution  Avenue.  NW,  Washington, 
D.C.  20210. 

FOR  FURTHER  INFORMATION  COffTACT: 
Khalif  Ford  of  the  Department, 
telephone  (202)  693-8540  (this  is  not  a 
toll-free  number). 

Alaska  United  Food  and  Commercial 
Workers  Health  and  Security  Trust 
Fund  (the  Plan)  Located  in  Anchorage, 
Alaska 

[Prohibited  Transaction  Exemption  2002-05; 
Exemption  Application  No.  L-10896) 

Exemption 

The  restrictions  of  section  406(a)  of 
the  Act  shall  not  apply  to  the  purchase 
by  Plan  participants  and  beneficiaries  of 
prescription  drugs  from  Safeway,  Inc. 
(Safeway),  a  party  in  interest  with 
respect  to  the  Plan,  provided  the 
following  conditions  are  satisfied:  (a) 
the  terms  of  the  transaction  are  at  least 
as  favorable  to  the  Plan  as  those  the  Plan 
could  obtain  in  a  similar  transaction 
with  an  unrelated  party;  (b)  any 
decision  by  the  Plan  to  enter  into 
•  agreements  governing  the  subject 
purchases  will  be  made  by  Plan 
fiduciaries  independent  of  Safeway  and 
its  wholly  owned  subsidiary,  SMCrx;  (c) 
at  least  50%  of  the  preferred  providers 
participating  in  the  Preferred  Provider 
Network  (PPN)  involving  Safeway  are 
unrelated  to  Safeway  or  any  other  party 
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in  interest  with  respect  to  the  Plan;  (d) 
Safeway  will  be  treated  no  difierentiy 
than  any  other  pharmacy  participating 
in  the  PPN;  and  (e)  the  transaction  is  not 
part  of  an  agreement,  arrangement  or 
understanding  designed  to  benefit 
Safeway  or  any  other  party  in  interest 
with  respect  to  the  Plan. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  tu  grant  this 
exemption  refer  to  the  notice  of 
proposed  exemption  published  on 
October  23,  2001  at  66  FR  53637. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  August  1,  2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
H.  Lefkowitz  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  frtim  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 
or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 


Signed  at  Washington,  D.C,  this  3rd  day  of 
January,  2002. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
[FR  Doc.  02-549  Filed  1-8-02;  8:45  am] 
BILUNG  COOE  4S10-29-P 


LEGAL  SERVICES  CORPORATION 

Solicitation  for  Expressions  of  interest 
in  Participation  in  Design  of  a  State 
Justice  Community  Evaluation 
Instrument 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Solicitation  of  expressions  of 
interest  in  participation  in  design  of  a 
State  Justice  Commimity  Evaluation 
Instrument 

DATE:  Submit  expressions  of  interest 
must  be  received  by  January  15,  2002. 
SUMMARY:  LSC  is  establishing  a  Design 
Team  to  advise  its  consultant  group  on 
the  development  and  testing  of  a  tool 
that  will  effectively  evaluate  state 
justice  community  efforts  and  outcomes. 
LSC  hereby  solicits  expressions  of 
interest  in  appointment  to  the  Design 
Team  from  individuals  with  experience 
in  the  provision  of  civil  legal  services  to 
low  income  people  and  in  outcome 
evaluation  protocols. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Hanrahan,  Special  Assistant 
to  the  Vice  President  for  Programs,  Legal 
Services  Corporation,  750  First  St.,  NE., 
Tenth  Floor,  Washington,  DC  20002- 
4250;  (202)  336-8848; 
phanrahan@lsc.gov. 

SUPPLEMENTARY  INFORMATION:  LSC  has 
retained  Greacen  Associates  to  develop 
a  state  justice  community  evaluation 
instrument  that  allows  LSC  to  make 
reasonable  and  comparative  judgments 
about  the  effectiveness,  efficiency  and 
adequacy  of  state  justice  communities 
established  through  state  planning.  To 
assist  with  this  process  and  ensure  the 
effiectiveness  of  the  product.  LSC  is 
establishing  a  Design  Team  composed  of 
twelve  members;  up  to  six  will  be 
solicited  through  the  LSC  Web  site  and 
Federal  Register.  LSC  is  seeking 
external  members  representing  national 
legal  services  advocacy  organizations; 
individual  recipients  (preferable 
reflecting  large/small  and/or  urban/rural 
diversity);  clients;  national  and  local 
organized  bar  associations;  and  other 
interested  stakeholders.  While  there  are 
no  specific  "criteria"  for  membership,  it 
is  expected  that  applicants  will  have  the 
support  of  their  organizations  in 
participating  in  the  effort  and  be 


knowledgeable  about  the  issues. 
Interested  parties  should  have 
experience  in  evaluating  outcomes, 
particularly  in  civil  legal  services 
organizations.  Understanding  the  goals 
and  purposes  of  state  planning  and 
related  issues  is  also  critical. 

There  will  be  three  meetings:  March 
13  to  15,  2002  in  Washington,  DC;  April 
16  and  17  in  Cleveland;  May  16  and  17, 
2002.  Participation  in  conference  calls 
and  other  communications  such  as  e- 
mail  is  also  expected.  The  project  will 
take  nine  months. 

LSC  hereby  solicits  expressions  of 
interest  in  appointment  to  the  Design 
Team  from  the  civil  legal  services 
community,  clients,  advocates,  the 
organized  bar  and  other  interested 
parties.  Expressions  of  interest  must  be 
submitted  no  later  than  15  days  from  the 
date  of  publication  of  this  notice. 
Expressions  of  interest  must  be 
submitted  in  writing  (by  regular  mail, 
fax  or  e-mail)  to  LSC's  Patricia  M. 
Hanrahan  at  the  addresses  listed  in  this 
notice. 

Once  LSC  has  received  expressions  of 
interest,  the  President  working  in 
consultation  with  the  Vice  President  for 
Programs,  will  make  appointments  of 
individuals  and  organizations  to  the 
Design  Team.  Groups  or  organizations 
asked  to  participate  in  the  Design  Team 
will  be  responsible  for  selecting  and 
designating  their  own  representatives. 

Victor  M.  Fortuno, 

General  Counsel  and  Vice  President  for  Legal 

Affairs. 

[FR  Doc.  02-520  Filed  1-8-02;  8.45  am) 

BILUNG  COOE  7060-01-P 


NUCLEAR  REGULATORY 
COMIMISSiON 

[DockM  No.  4a-8681-MLA-1 1 ;  ASLBP  No. 
02-795-02^MLA] 

International  Uranium  (USA) 
Corporation;  Designation  of  Presiding 
Officer 

Pursuant  to  delegation  by  the 
Commission,  see  37  FR  28,710  (Dec.  29, 
1972),  and  the  Commission's 
regulations,  see  10  CFR  2.1201,  2.1207. 
notice  is  hereby  given  that  (1)  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  rule  on  petitions  for 
leave  to  intervene  and/or  requests  for 
hearing;  and  (2)  upon  making  the 
requisite  findings  in  accordance  with  10 
CFR  2.1205(h),  the  Presiding  Officer 
will  conduct  an  adjudicatory  hearing  in 
the  following  proceeding: 

International  Uranium  (USA)  Corporation 
White  Mesa  Urainun]  Mill 
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(Source  Material  License  Amendment) 

The  hearing  will  be  conducted 
pursuant  to  10  CFR  part  2,  subpart  L,  of 
the  Conunission's  Regulations, 
"Informal  Hearing  Procedures  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  a  December  15, 
2001  hearing  request  submitted  by 
William  E.  Love.  The  request  was  filed 
in  response  to  an  NRC  staff  proposal, 
following  a  staff  environmental 
assessment  and  finding  of  no  significant 
impact,  to  authorize  an  amendment  to 
the  International  Uraniimi  (USA) 
Corporation  (lUSA)  source  material 
license  for  its  Blending,  Utah  White 
Mesa  Uraniimi  Mill  that  would  permit 
lUSA  to  receive  and  process  alternate 
Feed  materials  from  the  Molycorp  site 
located  in  Mountain  Pass,  California. 
The  notice  of  final  finding  of  no 
significant  impact  and  opportunity  for  a 
hearing  was  published  in  the  Federal 
Register  on  December  11,  2001  (66  FR 
64.064). 

The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Alan  S.  Rosenthal.  Fhirsuant  to  the 
provisions  of  10  CFR  2.722,  2.1209, 
Administrative  Judge  Richard  F.  Cole 
has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with 
Judges  Rosenthal  and  Cole  in 
accordance  with  10  CFR  2.1203.  Their 
addresses  are: 

Administrative  fudge  Alan  S.  Rosenthal, 
Presiding  Officer,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Ckimmission,  Washington,  DC 
20555-0001 

Dr.  Richard  F.  Cole,  Special  Assistant, 
Atomic  Safety  and  Licensing  Board  Panel, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

Issued  at  Rockville,  Maryland,  this  3rd  day 
of  January  2002.  i 

G.  Paul  Bollwerk.  m,  ' 

Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  02-496  Filed  1-8-02;  8:45  am) 

BHJJNG  CODE  7SW-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  72-171 

Portland  General  Electric  Company; 
Trojan  Independent  Spent  Fuel  Storage 
Installation  Notice  of  Docketing  of 
Materials  License  SNM-2509 
Amendment  Application 

By  letter  dated  October  26,  2001, 
Portland  General  Electric  Company 
(PGE)  submitted  an  application  to  the 
Nuclear  Regulatory  Commission  (NRC 
or  the  Commission),  in  accordance  with 
10  CFR  part  72,  requesting  the 
amendment  of  the  Trojan  independent 
spent  fuel  storage  installation  (ISFSI) 
license  (SNM-2509)  and  the  technical 
specifications  for  the  ISFSI  located  in 
Columbia  County,  Oregon.  PGE  is 
seeking  Commission  approval  to  amend 
the  materials  license  and  the  ISFSI 
technical  specifications  to  reflect  a 
change  in  supplier  to  Holtec 
International  for  portions  of  the  Trojan 
ISFSI. 

This  application  was  docketed  under 
10  CFR  part  72;  the  ISFSI  Docket  No.  is 
72-17  and  will  remain  the  same  for  this 
action.  The  amendment  of  an  ISFSI 
license  is  subject  to  the  Commission's 
approval. 

The  Commission  may  issue  either  a 
notice  of  hearing  or  a  notice  of  proposed 
action  and  opportunity  for  hearing  in 
accordance  with  10  CFR  72.46(b)(1)  or, 
if  a  determination  is  made  that  the 
amendment  does  not  present  a  genuine 
issue  as  to  whether  public  health  and 
safety  will  be  significantly  affected,  take 
immediate  action  on  the  amendment  in 
accordance  with  10  CFR  72.46(b)(2)  and 
provide  notice  of  the  action  taken  and 
an  opportunity  for  interested  persons  to 
request  a  hearing  on  whether  the  action 
should  be  rescinded  or  modified. 

The  NRC  maintains  an  Agencywide 
Documents  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  documents  may  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nTC.gov/NRC/ADAMS/ 
index.html.  If  you  do  not  have  access  to 
ADAMS  or  if  diere  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415-4737  or 
by  e-mail  to  pdT@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  December,  2001. 


For  the  Nuclear  Regulatory  Commission. 
Charles  L.  Miller, 

Acting  Director,  Spent  Fuel  Project  Office, 

Office  of  Nuclear  Material  Safety  and 

Safeguards. 

[FR  Doc.  02-497  Filed  1-8-02:  8:45  am) 

nUJNG  CODE  TSM-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-338] 

Virginia  Electric  and  Power  Company; 
North  Anna  Power  Station,  Unit  1, 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  (FOL)  No.  NPF-4, 
issued  to  Virginia  Electric  and  Power 
Company  (the  licensee),  for  operation  of 
the  North  Anna  Power  Station,  Unit  1, 
located  in  Louisa  County,  Virginia.  As 
required  by  10  CFR  51.21,  the  NRC  is 
issuing  this  environmental  assessment 
and  finding  of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
FOL  and  Technical  Specifications  (TS) 
to  remove  expired  license  conditions, 
make  editorial  changes,  relocate  license 
conditions,  remove  redundant  license 
conditions  that  are  covered  elsewhere  in 
the  license,  and  remove  license 
conditions  and  TS  associated  with 
completed  modifications. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
January  9,  2001. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  some  requirements  in  the  North 
Anna,  Unit  1,  FOL  have  become 
obsolete.  In  addition,  the  need  for 
editorial  changes  has  been  identified. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  proposed  license  amendment 
and  associated  changes  to  the  TS  are 
administrative  in  nature  and  have  no 
effect  on  plant  equipment  or  plant 
operation. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
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significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential  non- 
radiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect  non- 
radiological  plant  effluents  and  has  no 
other  environmental  impact.  Therefore, 
there  are  no  significant  non-radiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  st^  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  North 
Anna  Power  Station,  Unit  1,  dated  April 
1973. 

Agencies  and  Persons  Consulted 

On  December  20,  2001,  the  staff 
considted  with  the  Virginia  State 
official,  Mr.  Les  Foldesi  of  the  Virginia 
Department  of  Health,  Bureau  of 
Radiological  Health,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  January  9,  2001.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
fix)m  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site,  http:/ 
/www.nrc.gov  (the  Public  Electronic 
Reading  Room).  Persons  who  do  not 


have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  or  301- 
415-4737,  or  by  e-mail  at  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  3rd  day 
of  January.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Stephen  R.  Monarque, 
Project  Manager,  Section  1,  Project 
Directorate  U,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  02-498  Filed  1-8-02;  8:45  am] 
BILUNG  CODE  7S90-01-P 


COMMISSION  ON  OCEAN  POLICY 

Public  Meeting 

agency:  U.S.  Commission  on  Ocean 

Policy. 

ACTION:  Notice;  change  of  meeting  time. 

summary:  The  U.S.  Commission  on 
Ocean  Policy  will  hold  its  first  regional 
meeting,  the  Commission's  third  public 
meeting,  to  hear  and  discuss  issues  of 
concern  to  the  Southeastern  Region  of 
the  United  States,  covering  the  coastal 
area  from  Delaware  to  Georgia.  Notice  of 
this  meeting  was  originally  published 
on  December  20,  2001.  The  purpose  of 
this  second  notice  is  to  provide  new 
meeting  times. 

DATES:  Meetings  will  now  be  held 
Tuesday,  January  15,  2002  from  8:30 
a.m.  to  6:20  p.m.  and  Wednesday, 
January  16,  2002  from  8:45  a.m.  to  5:00 
p.m. 

ADDRESSES:  The  meeting  location  is  the 
Physicians  Memorial  Auditorium, 
College  of  Charleston,  66  George  Street, 
Charleston,  SC,  29424. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  Schaff,  U.S.  Commission  on 
Ocean  Policy,  1120  20th  Street,  NW, 
Washington,  DC  20036,  202-418-3442, 
tschaff@nsf.gov. 

SUPPLEMENTARY  INFORMATION:  This 
meeting  is  being  held  pursuant  to 
requirements  under  the  Oceans  Act  of 
2000  (Public  Law  106-256,  Section 
3(e)(1)(E)).  The  agenda  vnll  include 
presentations  by  invited  speakers 
representing  local  and  regional 
government  agencies  and  non- 
governmental organizations,  comments 
from  the  public  and  any  required 
administrative  discussions  and 
executive  sessions.  Invited  speakers  and 
members  of  the  public  are  requested  to 
submit  their  statements  for  the  record 
electronically  by  January  10,  2002  to  the 
meeting  Point  of  Contact.  Additional 
meeting  information,  including  a  draft 


agenda,  will  be  posted  as  available  on 
the  Commission's  web  site  at  http:// 
www.oceancommission.gov. 

Dated:  January  3,  2002. 

Admiral  James  D.  Watkins, 

USNfret.),  Chairman,  U.S.  Commission  on 
Ocean  Policy. 

(FR  Doc.  02-484  Filed  1-8-02;  8:45  am) 
BNXMG  CODE  SttO-WH-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Comment  ftoquest 

Upon  Written  Request.  Copies  Available 

From:  Securities  and  Exchange 

Commission,  Office  of  Filings  and 

Information  Services,  Washington,  DC 

20549 
Extensions: 

Rule  701— OMB  Control  No.  3235-0522, 
SEC  File  No.  270^306 

Regulations  14D  and  14E— OMB  Control 
No.  3235-0102,  SEC  File  No.  270-114 

Schedule  14D-9" 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 
plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Securities  Act  rule  701  requires  when 
offerings  in  excess  of  $5  million  are 
made  under  the  employee  benefit  plan 
exemptive  rule,  the  issuers  must 
provide  the  employees  with  risk  and 
financial  statement  disclosures  among 
other  things.  The  purpose  of  rule  701  is 
to  ensure  that  the  basic  level  of 
information  is  available  to  employees 
and  others  when  substantial  amounts  of 
securities  are  issued  in  compensatory 
arrangements.  Approximately  300 
companies  annually  rely  on  rule  701 
exemption  and  it  takes  an  estimated  .5 
hours  to  prepare  and  review.  It  is 
estimated  that  25%  of  the  600  total 
aimual  burden  hours  (150  hours)  is 
prepared  by  the  company. 

Regulations  14D  and  14E  and 
Schedule  14D-9  require  information 
important  to  security  holders  in 
deciding  how  to  respond  to  tender 
offers.  Approximately  310  companies 
annually  file  Schedule  14D-9  and  it 
takes  64.43  hours  to  prepare  and  review. 
It  is  estimated  that  25%  of  the  79,803 
total  burden  hours  (19,973  burden 
hours)  is  prepared  by  the  company. 

Written  comments  are  invited  on:  (a) 
Whether  these  collections  of 
information  are  necessary  for  the  proper 
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performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
,(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collections  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director.  Office  of 
Information  Technology.  Securities  and 
Exchange  Commission.  450  Fifth  Street. 
NW..  Washington,  DC  20549. 

Dated:  December  28.  2001. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-527  Filed  1-8-02;  8:45  am) 
BMXING  CODE  a010-01-« 


SECURmES  AND  EXCHANGE 
COMMISSION 


Submission  for  0MB  Review; 

Comment  Request 

I 

Upon  Written  Request.  Copies  Available 
From:  Sec:urities  and  Exchange 
Commission.  Office  of  Filings  and 
Information  Services.  Washington.  DC 
20549 

Extensions: 

Rule  425— OMB  Control  No.  3235-0521. 

SEC  File  No.  270-462 
Schedule  TO— OMB  Control  No.  3235- 

0515.  SEC  File  No.  270>456 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
requests  for  extension  of  the  previously 
approved  collections  of  information 
discussed  below. 

Rule  425  requires  the  filing  of  certain 
prospectuses  and  communications 
under  rule  135  in  connection  with 
business  combinations.  The  purpose  of 
the  rule  was  to  relax  existing  restrictions 
on  oral  and  written  communications 
with  shareholders  about  tender  offers, 
mergers  and  other  business  combination 
transactions  by  permitting  the 
dissemination  of  more  information  on  a 
timely  basis  as  long  as  the  written 
communications  are  filed  on  the  date  of 
first  use.  Approximately  5.739  issuers 
file  communications  under  rule  425  for 
a  total  of  1,435  annual  burden  hours. 


Schedule  TO  must  be  filed  by  a 
reporting  company  that  makes  a  tender 
offer  for  its  own  securities.  Also, 
persons  other  than  the  reporting 
company  making  a  tender  offer  for 
equity  securities  registered  under 
section  12  of  the  Exchange  Act  (which 
offer,  if  consummated,  would  cause  that 
person  to  own  over  5  percent  of  that 
class  of  the  securities)  must  file 
Schedule  TO.  The  purpose  of  Schedule 
TO  is  to  improve  communications 
between  public  companies  and 
investors  before  companies  file 
registration  statements  involving  tender 
offer  statements.  Approximately  3,038 
issuers  annually  file  Schedule  TO  and  it 
takes  43.5  hours  to  prepare  for  a  total  of 
132,153  annual  burden  hours.  It  is 
estimated  that  50%  of  the  132.153  total 
burden  hours  (66.077  burden  hours)  is 
prepared  by  the  company. 

An  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission.  Office  of  Information  and 
Regulatory  Affairs,  Office  oif 
Management  and  Budget.  Room  10102. 
New  Executive  Office  Building. 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell.  Associate  Executive  Director. 
Office  of  Information  Technology. 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW..  Washington.  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  |anuary  2.  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-526  Filed  1-8-02;  8:45  am) 

BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

SulHnlssion  for  OMB  Review; 
Comment  Request 

Upon  Written  Request.  Copy  Available  From: 
Securities  and  Exchange  Commission. 
Office  of  Filings  and  Information  Services, 
450  Fifth  Street.  NW..  Washington,  DC 
20549 

Extension: 

Form  S-€— OMB  Control  No.  3235-0184. 

SEC  File  No.  270-181 
Form  N-8F— OMB  Control  No.  3235-0157. 
SEC  File  No.  270-136 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  Seciuities 
and  Exchange  Commission 


(Commission)  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  a  request  for  extension  of  the 
previously  approved  collections  of 
information  discussed  Ijelow. 

Form  N-8F  is  the  form  prescribed  for 
use  by  registesred  investment  companies 
in  certain  circumstances  to  request 
orders  of  the  Commission  declaring  that 
the  registration  of  that  investment 
company  cease  to  be  in  effect.  The  form 
requests,  fi-om  investment  companies 
seeking  a  deregistration  order, 
information  about  (i)  the  investment 
company's  identity,  (ii)  the  investment 
company's  distributions,  (iii)  the 
investment  company's  assets  and 
liabilities,  (iv)  the  events  leading  to  the 
request  to  deregister,  and  (v)  the 
conclusion  of  business.  The  information 
is  needed  by  the  Commission  to 
determine  whether  an  order  of 
deregistration  is  appropriate. 

Form  N-8F  takes  approximately  3 
hours  on  average  to  complete.  It  is 
estimated  that  approximately  200 
investment  companies  file  Form  N-8F 
annually,  so  that  the  total  annual 
burden  for  the  form  is  estimated  to  be 
600  hours.  The  collection  of  information 
on  Form  N-8F  is  not  mandatory.  The 
information  provided  on  N-8F  is  not 
kept  confidential. 

Form  S-6  is  used  for  registration, 
under  the.Securities  Act  of  1933  (1933 
Act),  the  securities  of  any  unit 
investment  trust  registered  under  the 
Investment  Company  Act  of  1940  (1940 
Act)  on  Form  N-8B-2.'  A  separate 
registration  statement  under  the  1933 
Act  must  be  filed  for  each  series  of  units 
issued  by  the  trust.  Form  S-6  consists 
of  two  parts.  Part  I  contains  the 
prospectus,  and  Part  II  consists  of  a  list 
of  esdiibits  and  finaiicial  information 
and  contains  other  information  required 
in  the  registration  statement  but  not 
required  to  appear  in  the  prospectus. 
Section  10(a)(3)  of  the  1933  Act  (15 
U.S.C.  77j(a)(3))  provides  that  when  a 
prospectus  is  used  more  than  nine 
months  after  the  effective  date  of  the 
registration  statement,  the  information 
therein  shall  be  as  of  a  date  not  more 
than  sixteen  months  prior  to  such  use. 
Unit  investment  trusts  file  post-effective 
amendments  to  their  registration 
statements  on  Form  S-6  in  order  to 
update  their  prospectuses.  As  a  result, 
most  unit  investment  trusts  update  their 
registration  statements  on  Form  S-6  on 


'  Form  N-8B-2  is  the  form  used  for  registration 
statements  filed  by  unit  investment  trusts  under  the 
1940  Act.  The  form  requires  that  certain  material 
information  about  the  trust,  its  sponsor,  its  trustees, 
and  its  operation  be  disclosed.  The  registration  on 
Form  N-8B-2  is  a  one-time  filing  that  applies  to  the 
first  series  of  the  unit  investment  trust  as  well  as 
any  subsequent  series  that  is  issued  by  the  sponsor. 
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an  annual  basis  in  order  that  their 
sponsors  may  continue  to  maintain  a 
secondary  market  in  the  units. 

The  purpose  of  the  registration 
statement  on  Form  S-6  is  to  provide 
disclosure  of  financial  and  other 
information  that  investors  may  use  to 
make  informed  decisions  regarding  the 
merits  of  the  secvuities  offered  for  sale. 
To  that  end,  unit  investment  trusts  must 
furnish  to  investors  a  prospectus ' 
containing  pertinent  information  set 
forth  in  the  registration  statement. 
Without  the  registration  requirement, 
this  material  information  would  not 
necessarily  be  available  to  investors. 
The  Commission  reviews  registration 
statements  filed  on  Form  S-6  tq  ensure 
adequate  disclosure  is  made  to 
investors. 

Each  year  investment  companies  file 
approximately  3,639  Forms  S-6.  It  is 
estimated  that  preparing  Form  S-6 
requires  a  unit  investment  trust  to  spend 
approximately  35  hoius  so  that  the  total 
burden  of  preparing  Form  S-6  for  all 
affected  investment  companies  is 
127,365  hours.  The  collection  of 
information  on  Form  S-6  is  mandatory. 
The  information  provided  on  Form  S-6 
is  not  kept  confidential. 

Estimates  of  average  burden  hours  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act,  and  are  not 
derived  from  a  comprehensive  or  even 
a  representative  survey  or  study  of  the 
costs  of  Commission  rules  and  forms. 

The  Commission  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  cxurently  valid  OMB 
control  nim;iber. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  3208, 
New  Executive  Office  Building. 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell,  Associate  Executive  Director, 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  January  3,  2002. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  02-528  Filed  1-8-02;  8:45  am] 
MLUNG  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelaaM  No.  IA-2008;  80»-1 42] 

Longview  Management  Group  LLC; 
Notice  of  Application 

January  3.  2002. 

AGENCY:  Securities  and  Exchange 

Commission  (the  "SEC"). 

ACTION:  Notice  of  Application  for 

Exemption  under  the  Investment 

Advisers  Act  of  1940  ("Advisers  Act"). 

Applicant:  Longview  Management 
Group  LLC  ("Longview"). 

Relevant  Advisers  Act  Sections: 
Exemption  requested  under  section 
202(a)(ll)(F)  from  section  202(a)(ll)  of 
the  Advisers  Act. 

SUMMARY  OF  APPUCATION:  AppUcant 
requests  an  order  declaring  it  to  be  a 
person  not  within  the  intent  of  section 
202(a)(ll),  which  defines  the  term 
' '  investment  adviser. ' ' 
RUNG  DATES:  The  application  was  filed 
on  August  6, 1999  and  amended  on 
November  5,  2001  and  December  19,    , 
2001. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
January  30,  2002,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street,  NW.,  Washington,  DC  20549- 
0609.  Applicant,  Longview  Management 
Group  LLC,  222  North  LaSalle  Street, 
Suite  2000,  Chicago,  IL  60601. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
L.  Evans,  Staff  Attorney,  at  (202)  942- 
0529  or  Jennifer  L.  Sawin,  Assistant 
Director,  at  (202)  942-0719  (Division  of 
Investment  Management,  Office  of 
Investment  Adviser  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
NW.,  Washington,  DC  20549-0102. 
(202)  942-«090. 


Applicant's  Representations 

1.  Applicant  was  organized  in  1998 
and  is  an  investment  adviser  registered 
under  the  Advisers  Act.  Applicant  is  a 
"family  office"  for  the  members  of  the 
extended  Crown  family  and  was  created 
to  conduct  the  investment  affairs  and 
manage  the  assets  of  the  Crown  family.    ' 
Applicant's  sole  equity  holder  is  the 
Edward  Memorial  Trust,  the  ultimate 
beneficiaries  of  which  solely  are 
members  of  the  Crown  family. 

2.  Applicant  represents  that,  although 
it  employs  a  small  number  of  non- 
Crown  family  members  to  assist  in  its 
day-to-day  operations,  most  of  its 
officers,  employees  and  portfolio 
managers  are  C^own  family  members. 
Crown  family  members  are  solely 
responsible  for  key  decisions,  such  as 
asset  allocation  and  security  selection, 
over  Longview  accounts. 

3.  Applicant  performs  advisory  and 
portfolio  management  services  for 
Crown  family  members  and  for 
individual  accounts,  trusts, 
corporations,  partnerships  and  other 
entities  that  are  beneficially  owned  by 
or  for  the  benefit  of  the  various  members 
of  the  Crown  Family  and  which  are 
operated  by  members  of  the  family 
("Crown  Family  Investment  Entities"). 

4.  Applicant  also  provides  portfolio 
management  services  to  three  types  of 
charitable  entities:  (1)  charitable  entities 
created  solely  by  the  Crown  family  and 
administered  under  the  sole  discretion 
of  the  Crown  family.  (2)  a  charitable 
entity  created  by  the  Crown  family  but 
under  the  control  of  an  independent 
board  of  directors,  which  includes 
members  of  the  Crown  family,  and  (3) 

a  charitable  entity  which  was  formed 
and  funded  by  friends  of  Henry  Crown 
after  his  death  and  which  is  managed  by 
Applicant. 

5.  Applicant  also  provides  advisory 
and  portfolio  management  services  for 
the  assets  of  a  small  number  of 
individuals  who  are  not  members  of  the 
Crown  family.  Applicant  provides 
advisory  and  portfolio  management 
services  to  the  families  of  two  longtime 
Crown  family  employees.  The  two 
employees  are  now  deceased  and  the 
assets  were  placed  under  Longview 's 
management  prior  to  thefr  deaths. 
Applicant  also  manages  the  assets  of 
two  individuals  that  the  Crown  family 
has  allowed  to  invest,  along  with  family 
members,  in  a  Crown  Family  Investment 
Entity  that  holds  a  diversified  basket  of 
marketable  seciuities.  These  two 
individuals  are  a  long-time  former 
employee  of  Henry  Crown  &  Company 
wiA  over  40  years  of  service  to  the 
Crown  family,  and  a  long-time  Crown 
family  attorney  with  over  50  years  of 
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service  to  the  family.  Applicant  states 
that  the  nvunber  of  investments  by  these 
individuals  has  declined  over  time  and 
is  no  longer  permitted.  In  addition. 
Applicant  manages  certain  investment 
vehicles  (e.g.,  limited  liability 
companies  or  limited  partnerships) 
(each  such  entity  an  "Investment 
Vehicle")  that  the  Crown  family  uses  to 
purchase  an  asset  such  as  an  operating 
entity.  On  occasion,  the  Crown  family 
has  permitted  a  non-Crown  family 
member  to  participate  in  the  Investment 
Vehicle.  The  total  amount  of  non-Crown 
family  member  assets  to  which 
Applicant  provides  services  is  less  than 
1.34%  of  the  total  assets  managed  by 
Applicant. 

6.  Applicant  does  not  hold  itself  out 
to  the  public  as  an  investment  adviser 
and  states  that  it  is  not  listed  in  the 
phone  book  or  any  other  directory  as  an 
investment  adviser.  Applicant  does  not 
engage  in  any  advertising,  attend 
investment  management-related 
conferences  as  a  vendor,  or  conduct  any 
marketing  activities. 

7.  Applicant  states  that  it  does 
provide,  as  a  part  of  the  comprehensive 
services  it  provides  to  Crown  family 
members,  a  limited  amount  of  certain 
adnainistrative  services  to  its  clients, 
through  a  contract  with  Henry  Crown  & 
Company  LLC  ("HC&Co."). 

8.  Applicant  represents  that  the  fees 
charged  for  its  investment  advisory 
services  are  far  below  market  prices  for 
such  services  because  they  are  intended 
to  cover  Applicant's  costs  for  providing 
such  services  and  not  to  serve  as  a  profit 
center  for  the  Crown  family.  Applicant 
states  that  it  uses  the  fees  it  receives  to 
pay  for  the  administrative  services 
HC&Co.  provides  through  its  contract 
with  Applicant. 

9.  Applicant  has  no  public  clients  in 
the  sense  of  retail  or  institutional 
investors  and  has  no  plans,  now  or  in 
the  future,  to  solicit  or  accept  clients 
from  the  retail  public. 

Applicant's  Legal  Analysis 

1.  Section  202(a)(ll)  of  the  Advisers 
Act  defines  "investment  adviser"  to 
mean  "any  person  who,  for 
compensation,  engages  in  the  business 
of  advising  others  ...  as  to  the  value  of 
secxuities  or  as  to  the  advisability  of 
investing  in,  purchasing,  or  selling 
securities,  or  who,  for  compensation 
and  as  a  part  of  a  regular  business, 
issues  or  promulgates  analyses  or 
reports  concerning  securities. .  .  ." 

2.  Section  202(a)(ll)(F)  of  the 
Advisers  Act  authorizes  the  SEC  to 
exclude  from  the  definition  of 
"investment  adviser"  persons  that  are 
not  within  the  intent  of  section 
202(a)(ll). 


3.  Section  203(a)  of  the  Advisers  Act 
requires  investment  advisers  to  register 
with  the  SEC.  Section  203(b)  of  the 
Advisers  Act  provides  exemptions  from 
this  registration  requirement.  Applicant 
asserts  that  it  has  determined  it  does  not 
qualify  for  any  of  the  exemptions 
provided  by  section  203(b).  Applicant 
states  that  it  is  not  prohibited  from 
registering  with  the  SEC  imder  section 
203A(a)  of  the  Advisers  Act. 

4.  Applicant  asserts  that  there  is  no 
public  interest  in  requiring  it  to  be 
registered  under  the  Advisers  Act. 
Applicant  states  that  it  is  a  private 
organization  that  was  formed  to  be  the 
"family  office"  for  the  Crown  family. 
Applicant  represents  that  all  of  its 
clients  have  a  close  relationship  with 
the  Crown  family  in  that  they  are  all 
either  immediate  members  of  the  Crown 
family,  a  Crown  Family  Investment 
Entity  or  a  limited  number  of  close, 
long-time  family  associates  and  their 
descendants,  as  well  as  the  senior  . 
executives  of  Longview  and  certain 
operating  companies.  Applicant  states 
that  it  was  organized  to  provide  a 
"family  office"  for  the  Crown  family, 
and  that  is,  and  will  be,  the  sole  purpose 
for  its  existence. 

-     5.  Applicant  requests  exemptive  relief 
from  section  203(a)  of  the  Advisers  Act 
and  requests  that  the  SEC  issue  an  order 
under  section  202(a)(ll)(F)  declaring  it 
to  be  a  person  not  within  the  intent  of 
section  202(a)(ll). 

Applicant's  Conditions 

1.  Non-Crown  family  members  to 
whom  Longview  provides  investment 
advice,  including  through  investments 
in  Crown  Family  Investment  Entities, 
are  limited  to  their  current  investments. 

2.  No  new  non-Crown  family  member 
may  make  an  investment  in  a  Crown 
Family  Investment  Entity  or  in  an 
Investment  Vehicle  to  which  Longview 
provides  investment  advice. 

3.  Longview  will  not  enter  into  any 
new  advisory  relationships  with  a  non- 
Crown  family  member. 

For  the  SEC,  by  the  Division  of  Investment 
Management,  under  delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-525  Filed  1-8-02;  8:45  am] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Rel.  No.  iC-25354;  812-12728] 
American  Balanced  Fund,  Inc.,  etal. 

January  3.  2002. 

AGENCY:  Securities  and  Exchange 

Commission  ("Conmiission"). 


action:  Notice  of  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  rehef  from  section  2(a)(19)  of 
the  Act. 


SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  under  section  6(c)  of 
the  Act  declaring  that  a  director  on  the 
boards  of  certain  registered  investment 
comipanies,  who  also  is  an  outside 
director  for  the  parent  company  of  a 
registered  broker-dealer,  will  not  be 
deemed  an  "interested  person"  of  the 
registered  investment  companies. 

Applicants:  American  Balanced  Fund. 
Inc.  ("AMBAL"),  Fundamental 
Investors,  Inc.  ("FI"),  The  New 
Economy  Fund  ("NEF"),  SMALLCAP 
World  Fund,  tac.  ("SCWF"),  The 
Growth  Fund  of  America,  Inc.  ("GFA"). 
and  The  Income  Fund  of  America,  Inc. 
("IFA")  (collectively,  the  "Funds"); 
Capital  Research  and  Management 
Company  ("Capital  Research");  and 
American  Funds  Distributors,  Inc. 
("AFD"). 

RUNG  DATES:  The  application  was  filed 
on  December  20,  2001. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  28,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 

ADDRESSES:  Secretary,  Commission,  450 
5th  Street,  NW.,  Washington,  DC  20549- 
0609.  Apphcants:  333  South  Hope 
Street,  Los  Angeles.  CA  90071-1447. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marilyn  Mann,  Senior  Counsel,  at  (202) 
942-0582,  or  Mar>'  Kay  Freeh,  Branch 
Chief,  at  (202)  942-0564  (Division  of 
Investment  Management,  Office  of 
Investment  Company  Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  5th  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 
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Applicants'  Representatioiis 

1 .  Each  of  the  Fimds  is  an  open-end 
management  investment  company 
registered  imder  the  Act.  NEF  is  a 
Massachusetts  business  trust.  AMBAL, 
FI,  GFA,  SCWF  and  IFA  are  Maryland 
corporations. 

2.  Capital  Research,  an  investment 
adviser  registered  under  the  Investment 
Advisers  Act  of  1940.  serves  as 
investment  adviser  to  the  Funds  and 
certain  other  registered  investment 
companies.  The  Funds  and  these 
investment  companies,  together  with 
any  future  registered  investment 
company  advised  by  Capital  Research, 
are  referred  to  as  the  "American 
Funds."  AFD.  a  wholly-owned 
subsidiary  of  Capital  Research,  is  the 
principal  imderwriter  of  the  Funds. 

3.  Each  Fund  has  a  board  of  directors 
("Board"),  a  majority  of  whom  are  not 
"interested  persons"  within  the 
meaning  of  section  2(a)(19)  of  the  Act. 
ICA  and  NPF  also  have  advisory  boards, 
as  defined  in  section  2(a)(1)  of  the  Act, 
whose  members  consult  with  Capital 
Research  and  the  Funds'  Boards. 

4.  Patricia  K.  Woolf  serves  as  a 
director  of  the  Fxmds.  The  Funds, 
together  mth  such  other  American 
Funds  that  in  the  future  elect  Ms.  Wx)olf 
as  a  director  or  advisory  board  member 
who  is  not  an  "interested  person"  of  the 
American  Fund  within  the  meaning  of 
section  2(a)(19)  of  the  Act.  are  referred 
to  as  the  "Applicant  Fimds."  Ms. 
Woolf  s  principal  occupation  is  as  a 
lectitter  at  Princeton  University.  Ms. 
Woolf  also  is  a  non-employee  director  of 
National  Life  Holding  Company 
("NLHC").i  NLHC  is  a  mutual  insurance 
holding  company  that  is  primarily 
engaged  in  the  life  insurance  business. 
One  of  NLHC's  indirect  wholly-owned 
subsidiaries  is  Equity  Services.  Inc. 
("ESI"),  a  broker-dealer  registered  under 
the  Securities  Exchange  Act  of  1934. 
Approximately  3.2%  of  NLHC's 
consolidated  revenues  comes  from  ESI.^ 

5.  ESI  is  a  relatively  small  retail- 
oriented  firm.  It  does  not  execute  any 
portfolio  transactions  for  the  American 
Funds.  ESI  provides  de  minimis 


'  In  2000,  Ms.  Wcwlf  s  aggregate  compensation 
ftxjm  NLHC  (consisting  of  annual  retainer  and 
meeting  fees,  and  term  insurance)  was  $43,080.  Ms. 
Woolf,  as  a  policyowner  of  National  Life  Insurance 
Ck>mpany,  a  subsidiary  of  NLHC.  is  entitled  to  one 
vote  at  meetings  of  the  members  of  NLHC.  During 
2000  and  2001,  Ms.  Woolf  received  advice  from  an 
employee  of  ESI  regarding  certain  estate  planning 
issues.  In  addition,  in  the  future  Ms.  Woolf  may 
establish  a  brokerage  or  similar  account  with  ESI  (or 
an  affiliate  thereof).  In  each  case,  the  transaction  or 
relationship  was,  or  would  be,  a  routine,  retail 
transaction  or  relationship  under  which  Ms.  Woolf 
was  not,  or  will  not  be,  accorded  special  treatment. 

2  This  figure  is  based  on  NLHC's  consolidated 
revenues  in  2000. 


distribution  services  to  the  American 
Fimds.  The  gross  sales  by  ESI  of  shares 
of  the  American  Fimds  during  the 
period  January  1, 1998  through 
December  31,  2000  was  approximately 
$61.83  million,  or  0.05%  of  the  total 
gross  sales  of  American  Funds  shares  by 
all  broker-dealers  for  the  same  period. 
The  fees  received  by  ESI  from  the  sale 
of  shares  of  the  American  Funds  during 
2000  represented  approximately  0.07% 
of  NLHC's  total  consolidated  revenues. 
The  American  Funds  have  adopted 
plans  pursuant  to  rule  I2l>-1  under  the 
Act  and  make  payments  to  their 
distributors,  including  ESI,  pursuant  to 
those  plans. 

Applicants'  Legal  Analysis 

1.  Section  2(a)(19)(A)(v)  of  the  Act 
defines  an  "interested  person"  of  an 
investment  company  to  include  any 
person  or  any  affiliated  person  of  a 
person  that,  at  any  time  during  the  last 
six  months,  has  executed  any  portfolio 
transactions  for,  engaged  in  any 
principal  transactions  with,  or 
distributed  shares  for  (a)  the  investment 
company;  (b)  any  other  investment 
company  having  the  same  investment 
adviser  or  holding  itself  out  to  investors 
as  a  related  company  for  purposes  of 
investment  or  investor  services;  or  (c) 
any  account  over  which  the  investment 
company's  investment  adviser  has 
brokerage  placement  discretion. 
Applicants  state  that  Ms.  Woolf  may  be 
deemed  an  affiliated  person  of  ESI  by 
virtue  of  her  position  as  a  director  of 
NLHC,  an  entity  that  controls  ESI  within 
the  meaning  of  section  2(a)(9)  of  the  Act. 
Because  Ms.  Woolf  may  be  deemed  an 
affiliated  person  of  ESI,  Ms.  Woolf 
currently  is  considered  an  interested 
person  of  the  Funds. 

2.  Applicants  believe  that,  because 
Ms.  Woolf  s  affiliation  with  ESI  is  solely 
the  result  of  her  position  as  a  non- 
employee  director  of  NLHC,  and 
because  ESI  provides  only  de  minimis 
distribution  services  to  the  American 
Funds,  it  would  be  more  appropriate  to 
treat  Ms.  Woolf  as  an  independent 
director.  Applicants  thus  request  an 
order  imder  section  6(c)  of  the  Act 
declaring  that  Ms.  Woolf  will  not  be 
deemed  an  interested  person  under 
section  2(a)(19)  of  the  Act.=« 


^  Applicants  are  not  requesting  relief  from  the 
provisions  of  rule  12b-1  (b)(2)  that  require  a  rule 
12b-l  plan  to  be  approved  by  the  directors  of  an 
investment  company  "who  *  *   *  have  no  direct  or 
indirect  financial  interest  in  the  operation  of  the 
plan  or  in  any  agreements  related  to  the  plan.'" 
Applicants  state  that  they  intend  to  treat  Ms.  Woolf 
as  a  director  who  meets  these  requirements,  based 
on  Ms.  Woolf  s  lack  of  a  material  business  or 
professional  relationship  with  NLHC  or  ESI. 
Applicants  represent  that,  should  Ms.  Woolf 
develop  a  direct  or  indirect  financial  interest  in  the 


4.  Section  6(c)  of  the  Act  provides,  in 
part,  that  the  Conunission  may  exempt 
any  person  from  any  provision  of  the 
Act  or  any  rule  under  the  Act  if  and  to 
the  extent  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act  Applicants  contend  that  their 
request  for  relief  from  interested  person 
status  for  Ms.  Woolf  meets  this  standard 
because  Ms.  Woolf  s  relationship  with 
ESI  is  attenuated  and  poses  no  real  or 
potential  conflict  of  interest  and  because 
ESI's  only  business  relationship  with 
the  Funds  involves  a  de  minimis 
amount  of  distribution  services  for  the 
Funds. 

5.  Applicants  state  that,  in  her 
position  as  a  non-employee  director  of 
NLHC,  Ms.  Woolf  has  no  authority  or 
responsibility  for  the  operations  of  ESI 
and  does  not  control  or  influence  the 
day-to-day  management  of  ESI. 
Applicants  also. represent  that  Ms. 
Woolf  has  no  material  business  or 
professional  relationship  with  NLHC, 
ESI,  the  American  Funds? Capital 
Research,  AFD  or  any  affiliated  person 
of  these  entities. 

6.  Applicants  state  that,  as  one  of  the 
conditions  to  the  proposed  relief, 
certain  requirements  will  apply  if  the 
Conmiission  has  declared  by  order 
("Status  Order")  the  non-interested 
status  of  more  than  one  director  serving 
on  the  Board  of  a  particular  Applicant 
Fund,  and  the  director  is  an  affiliated 
person  of,  or  an  affiliated  person  of  an 
affiliated  person  of,  a  broker  or  dealer 
doing  a  limited  amoimt  of  business  with 
one  or  more  Ameiican  Funds  (a  "B-D 
Director").*  In  such  a  case,  the 
Applicant  Fund  would  not  rely  on 
Status  Orders  relating  to  more  than  one 
B-D  Director  in  complying  with  all 
applicable  board  composition 
requirements  under  the  Act  (including 
regulations  under  the  Act)  ("Board 
Composition  Requirements").  In 
addition,  for  purposes  of  actions 
requiring  the  separate  vote  of  a  majority 
of  the  Applicant  Fund's  non-interested 
directors  ("Special  Voting 
Requirements"),  only  one  of  the  B-D 
Directors  would  be  counted  as  a  non- 
interested  director. 


operation  of  the  American  Funds'  rule  12b-]  plans, 
she  will  no  longer  be  treated  as  meeting  the  above 
requirements  of  rule  12b-l. 

••  In  1998.  the  Commission  granted  an  order  to 
Capital  Research.  AFD.  and  certain  American 
Funds,  permitting  the  applicants  to  treat  William  H. 
Kling  as  a  non-interested  director.  EuroPacific 
Growth  Fund,  Investment  Company  Act  Release 
Nos,  23307  (July  9,  1998)  (notice)  and  23374  (Aug. 
4,  1998)  (order). 
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Applicants' ConditJons 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  American  Funds  will  comply 
with  all  of  the  requirements  of  section 
2(a)(19)  of  the  Act  (and  any  rules 
thereunder)  except  for  the  clauses 
concerning  the  distribution  of 
investment  company  shares  in 
subparagraphs  (A)(v]  and  (B)(v)  of 
section  2(a)(19),  as  those  clauses  relate 
to  distribution  of  shares  of  the  American 
Funds  by  ESI. 

2.  The  amount  of  distribution 
business  engaged  in  by  ESI  on  behalf  of 
any  one  Applicant  Fund  (other  than  a 
money  market  fund)  may  not  exceed 
five  percent  of  gross  share  sales  (prior  to 
payment  of  dealer  and  underwriter 
commissions)  for  such  Applicant  Fund. 

3.  The  amount  of  distribution 
business  engaged  in  by  ESI  on  behalf  of 
all  American  Funds  in  the  aggregate 
may  not  exceed  five  percent  of  gross 
share  sales  (prior  to  payment  of  dealer 
and  imderwritCT  commissions  and 
exclusive  of  money  market  fund  share 
sales)  for  American  Funds  in  the 
aggregate. 

4.  No  more  than  one  percent  of 
NLHC's  consolidated  gross  revenues 
may  come  from  sales  by  ESI  of  shares 
on  behalf  of  any  one  Applicant  Fund. 

5.  No  more  than  five  percent  of 
raJiC's  consolidated  gross  revenues 
may  come  from  sales  by  ESI  of  shares 
on  behalf  of  all  American  Funds  in  the 
aggregate. 

6.  ESI  may  not  serve  as  a  regular 
broker  or  dealer,  as  defined  in  nde  10b- 
1  undw  the  Act,  for  any  American 
Fund." 

7.  To  the  extent  Board  Composition 
Requirements  or  Special  Voting, 
Requirements  are  applicable,  each 
Applicant  Fund  will  comply  with  such 
requirements  without  taking  into 
account  more  than  one  B-D  Director 
subject  to  a  Status  Order.  For  all  other 
purposes  under  the  Act,  each  Applicant 
Ftmd  may  treat  as  "non-interested"  all 
B-D  Directors  subject  to  one  or  more 
Status  Orders, 

For  the  Commission,  by  the  Division 
of  Investment  Management,  under 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  02-524  Filed  1-8-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45232;  File  No.  SR-OTC- 
2001-18] 

SeH-Regulatory  Organizations;  The 
Depository  Trust  Company;  Notice  of 
Filing  and  immediate  Effectiveness  of 
Profwsed  Rule  Cliange  Relating  to  the 
Extension  of  a  Deadline  in  Connection 
With  the  Direct  Registration  System 
Facility 

January  3,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  3,  2001,  The  Depository  Trust 
Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  items  have  been 
prepared  primarily  by  DTC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  parties. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

In  File  No.  SR-DTC-2001-07,  DTC 
established  a  deadline  of  November  1, 
2001.  by  which  (i)  All  securities  issues 
eligible  for  DTC's  Direct  Registration 
System  ("DRS")  which  do  not 
participate  in  the  Profile  Modification 
System  ("Profile"),  which  is  part  of 
DRS,  were  to  move  to  Profile  and  (ii)  a 
request  by  a  broker  for  a  withdrawal  by 
transfer  (W.T.)  for  a  DRS-eligible 
security  which  W.T.  does  not 
specifically  request  a  certificate  was  to 
automatically  default  to  a  DRS  book- 
entry  position  (an  "S"  position)  on  the 
books  of  the  issuer  or  its  transfer  agent.  ^ 
The  proposed  rule  change  extends  the 
November  1,  2001,  deadline  to 
December  14,  2001. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
DTC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  DTC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B) 


and  (C)  below,  of  the  most  significant 
aspects  of  these  statements.  ^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pmposed  Rule 
Change 

The  piupose  of  the  proposed  rule 
change  is  to  allow  issuers  and  their 
transfer  agents  adequate  time  to  move 
all  DRS-eligible  securities  issues  to 
Profile.^  Due  to  the  events  of  September 
11,  2001,  and  ensuing  communications 
problems,  some  issuers  and  their 
transfer  agents  found  it  difficult  to  meet 
the  November  1,  2001  deadline. 

The  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereuinder  applicable  to  DTC  because  it 
will  encourage  more  issuers  to  allow 
their  securities  to  be  included  in  Profile 
which  is  an  integral  part  of  DRS.  The 
proposed  rule  change  will  be 
implemented  consistently  vnih  the 
safeguarding  of  securities  and  funds  in 
DTC's  custody  or  control  or  for  which 
it  is  responsible  since  the  operation  of 
DRS,  as  modified  by  the  proposed  rule 
change,  will  be  similar  to  the  current 
operation  of  DRS. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

DTC  perceives  no  adverse  impact  on 
competition  by  reason  of  the  proposed 
rule  change. 

(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  conmients  from  DTC 
Participants  or  others  have  not  been 
solicited  or  received  on  the  proposed 
rule  change.  DTC  will  notify  the 
Commission  of  any  written  comments 
received  by  DTC. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(iii)  ^  of  the  Act  and  Rule 
19b-4(f)(4)  B  promulgated  theretuider 
because  the  proposal  effects  a  change  in 
an  existing  service  of  DTC  that  (A)- does 
not  adversely  affect  the  safeguarding  of 
securities  or  funds  in  the  custody  or 


>  15  U.S.C.  78s(b)(l). 

^  Securities  Exchange  Act  Release  No.  44696 
(August  14,  2001).  66  FR  43939. 


3  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  DTC 

*For  previous  orders  relating  to  Profile,  refer  to 
Securities  Exchange  Act  Release  Nos.  41862 
(September  10, 1999),  64  FR  51162;  42366  (January 
28.  2000),  65  FR  5714;  42704  (April  19,  2000),  65 
FR  24242;  43586  (November  17.  2000),  65  FR 
70745;  44696  (August  14,  2001),  66  FR  43939. 

*15  U.S.C.  78s(b)(3)(A)(ui). 

"  17  CFR  240.19b-4(f)(4). 
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control  of  DTC  or  for  which  it  is 
responsible  and  (B)  does  not 
significantly  affect  the  respective  rights 
or  obligations  of  DTC  or  persons  using 
the  service  because  the  proposed  rule 
change  consists  of  an  interpretation  of  a 
prior  DTC  filing  on  Form  19b-4.  At  any 
time  within  sixty  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  FifUi  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
chnage  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
section,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  also  will  be  available  for 
inspection  and  copying  at  the  principal 
office  of  DTC.  All  submissions  should 
refer  to  File  No.  SR-DTC-2001-18  and 
should  be  submitted  by  January  30, 
2002. 

For  the  Commission  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  02-522  Filed  1-8-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMSe  No.  34-^45229;  Hie  No.  SR-NASD- 
2001-91] 

Self-Regulatory  Organizations;  Notica 
of  niing  and  Immediate  Effectiveneas 
of  ProfMsed  Rule  Change  by  National 
Association  of  Securities  Dealera,  inc. 
Relating  to  Establishing  Eftacttve  Date 
of  Rules  Requiring  Debt  Securities 
Reporting  and  Dissemination  (TRACE 
Rulea) 

January  3,  2002. 

Pvtfsuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  t  and  Rule  19b-4  2  thereunder, 
notice  is  hereby  given  that  on  £)ecember 
13,  2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly- 
owned  subsidiary,  NASD  Regulation, 
toe.  ("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  QI 
below,  which  Items  have  been  prepared 
by  NASD  RegiUation.  NASD  Regulation 
has  designated  the  proposed  rule  change 
as  constituting  a  stated  policy,  practice, 
or  interpretation  v\rith  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  series 
under  paragraph  (f)(1)  of  Rule  19b-4 
under  the  Act.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statnnent  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  filing  a  proposed 
rule  change  to  establish  July  1,  2002  as 
the  effective  date  for  the  new  Rule  6200 
Series  ("TRACE  Rules").  The  TRACE 
Rules,  when  effective,  will  require 
NASD  members  to  report  secondary 
market  transactions  in  eligible  debt 
securities  to  the  NASD  and  will  subject 
certain  transaction  information  to 
dissemination.  The  NASD  also  is 
proposing  to  replace  the  term,  "Trade 
Reporting  and  Comparison  Entry 
Service"  with  "Trade  Reporting  and 
Compliance  Engine."  This  change 
preserves  the  "TRACE"  acronym,  by 
which  the  system  is  commonly  known, 
^diile  more  accurately  describing  the 
functions  of  the  TRACE  system.* 


'17CFR200.30-3(a)(12). 


>  15  U.S.C.  788(b)(1). 

2 17  CFR  240.19b-4. 

3  17CFR240.19b-4(f)(l). 

♦  The  SEC  approved  the  Rule  6200  Series  on 
January  23.  2001.  See  Securities  Exchange  Act 
Release  No.  43873  (January  23.  2001);  66  FR  8131 
(January  29.  2001)  (SR-NASD-99-65)  (TRACE 
Approval  Order"). 


Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized;  proposed  deletions  are 
[bracketed]. 

*        *        •        •        * 

6200.  Trade  Reporting  and  Compliance 
Engine  (Trace)  [Trade  Reporting  and 
Comparison  Entry  Service  (Trace)] 

6210.  Definitions 

The  terms  used  in  this  Rule  6200 
Series  shall  have  the  same  meaning  as 
those  defined  m  the  Association's  By- 
Laws  and  Rules  unless  otherwise 
specified. 

(a)  No  change. 

(b)  The  term  "Trade  Reporting  and 
Compliance  Engine"  ["Trade  Reporting 
And  Comparison  Entry  Service"]  or 
"TRACE"  shall  mean  the  automated 
system  owned  and  operated  by  the 
NASD  that,  among  other  things, 
accommodates  reporting  and 
dissemination  of  transaction  reports 
where  applicable  in  TRACE-eligible 
securities  and  which  may  submit 
"locked-in"  trades  to  National 
Securities  Clearing  Corporation  for 
clearance  and  settlement  and  provide 
participants  with  monitoring  and  risk 
management  capabilities  to  facilitate  a 
"locked-in"  trading  environment 

(c)  through  (i).  No  change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpftse  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

to  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regidation  has  prepared 
summaries,  set  forth  in  Sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's  , 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  NASD  is  filing  the  proposed  rule 
change  to  establish  July  1,  2002  as  the 
effective  date  of  the  TRACE  Rules  and 
to  substitute  the  term,  "Trade  Reporting 
and  Compliance  Engine,"  within  the 
rules  for  the  term.  "Trade  Reporting  and 
Comparison  Entry  Service;"  as 
discussed  m  greater  detail  below. 

a.  Effective  Date.  The  NASD  is  filing 
the  proposed  rule  change  to  establish 
July  1,  2002  as  the  effective  date  of  the 
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TRACE  Rules.  The  TRACE  Rules,  when 
effective,  will  require  NASD  members  to 
report  secondary  market  transactions  in 
eligible  debt  securities  to  the  NASD  and 
will  subject  certain  transaction 
information  to  dissemination. 

In  the  TRACE  Approval  Order,  the 
Conunission  stated  that  the  effective 
date  of  the  TRACE  Rules  should  be  180 
days  after  the  date  that  the  NASD 
provided  technical  specifications 
concerning  TRACE  to  members  to  allow 
members  to  make  the  system  changes 
necessary  to  comply  with  TRACE."^  On 
June  1,  2001,  the  NASD  published 
technical  specifications.^  Subsequently, 
the  NASD  targeted  the  first  day  of 
reporting  under  the  TRACE  system  as 
February  4,  2002,^  which  was  the  time 
the  NASD  estimated  was  needed  to 
complete  development  of  the  system, 
provide  members  and  vendors  time  to 
implement  the  specifications  published 
on  Jime  1,  2001,  and  avoid  the 
implementation  of  an  industry-wide 
regulatory  program  during  a  major 
holiday. 

The  NASD  represents  that,  since  the 
September  11,  2001  terrorist  attacks,  it 
has  worked  with  its  members  to  help 
'  the  securities  industry  recover  from  the 
attacks.  As  part  of  this  process,  the 
NASD  is  delaying  the  TRACE 
implementation  date  to  allow  its 
members  the  time  they  need  to  re- 
establish, to  the  extent  possible,  normal 
business  operations.  The  NASD 
deterinined  that  the  original  February 
2002  implementation  date  would  have 
been  a  hardship  on  the  industry  in  its 
efforts  to  recover  from  September  11. 
Accordingly,  the  NASD  is  proposing  to 
implement  the  TRACE  system, 
inchiding  the  TRACE  Rules,  on  July  1. 
2002. 

b.  Renaming  the  Initiative.  At  the 
same  time,  the  NASD  proposes  to 
substitute  a  new  term,  "Trade  Reporting 
and  Compliance  Engine,"  for  the  term 
used  for  die  TRACE  system  and  related 
rules  approved  by  the  SEC  on  January 
23,  2001.  The  current  term,  "Trading 
Reporting  and  Comparison  Entry 
Service,"  was  developed  when  die 
NASD  proposed  to  provide  comparison 
services  as  part  of  the  TRACE  initiative. 
In  the  TRACE  Approval  Order,  the 
Commission  noted  that  the  NASD 
intended  to  rename  the  system  and  the 


*  See  Amendment  No.  4  to  SR-NASD-99-65. 
dated  January  5,  2001,  p.  4. 

0  See  NASD  Regulation  web  site  at  http:// 
www.nasdr.com/trace.htm.  - 

^  The  NASD  clarified  the  timing  of  its  targeting  of 
the  February  4.  2002  date  in  a  telephone 
conversation  between  Sharon  K.  Zackula,  Assistant 
General  Counsel,  NASD  Regulation  and  Gordon 
Fuller,  Counsel  to  the  Assistant  Director,  Division 
of  Market  Regulation,  Commission  (January  3, 
2002). 


related  rules. «  By  substituting  the  new 
term,  "Trade  Reporting  and  Compliance 
Engine,"  the  NASD  is  able  to  eliminate 
the  reference  to  the  comparison 
function,  which  will  no  longer  be  part 
of  TRACE,  while  preserving  the 
acronym.  "TRACE."  which  is  currently 
in  widespread  use. 

(b)  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act.  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
NASD's  proposed  rule  change,  if 
approved,  will  implement  existing  rules 
for  the  reporting  and  dissemination  of 
information  on  eligible  debt  securities 
transactions.  NASD  believes  that  the 
proposed  rule  change  will  provide  the 
NASD,  as  the  self-regulatory 
organization  designated  to  regulate  the 
over-the-counter  markets,  with 
heightened  capabilities  to  regulate  the 
debt  securities  markets  to  prevent 
fraudulent  and  manipulative  acts  and 
practices;  and  that  the  proposed  rule 
change,  by  requiring  reporting  and 
dissemination  of  such  transaction 
information,  will  protect  investors  and 
the  public  interest  by,  among  other 
things,  increasing  transparency  in  the 
debt  securities  markets. 

IB]  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  Regidation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  biuden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

(C)  Self-Regulatory  Organization's 
Statement  on  the  Proposed  Rule  Change 
Received  From  Members,  Participants, 
or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  proposed  rule  change  has  been 
filed  by  the  Association  as  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meaning,  administration, 
or  enforcement  of  an  existing  rule  series 
under  Rule  19b-4{f){l)  imder  the  Act.^ 
It  has  become  effective  pursuant  to 


"TRACE  Approval  Order,  66  FR  8131. 8132.  n. 


Section  19(b)(3)(A)  of  the  Act  and  Rule 
19b-4(f)(l)  thereunder. 

At  any  time  within  60  days  of  this 
filing,  the  Commission  may  summarily 
abrogate  this  proposal  if  it  appears  to 
the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-91  and  should  be 
submitted  by  January  30,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.^" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-523  Filed  1-8-02;  8:45  am) 
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2001-55] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Ctuinge  and 
Amendment  No.  1  Thereto  tiy  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Service  of 
Process  for  Arbitration 

January  3.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
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("Act"}i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
28,  2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Dispute  Resolution,  Inc.  ("NASD 
Dispute  Resolution")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  NASD  Dispute  Resolution. 
NASD  Dispute  Resolution  submitted 
Amendment  No.  1  to  the  proposed  rule 
change  on  December  7,  2001.3  T^g 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Dispute  Resolution  is 
proposing  to  add  a  new  rule  to  the 
NASD  Code  of  Arbitration  Procedure  to 
give  claimants  who  are  represented  by 
counsel  the  option  of  serving  initial 
arbitration  claims  on  respondents 
directly,  rather  than  having  NASD 
Dispute  Resolution  staff  serve  those 
respondents.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  in  italics;  proposed 
deletions  are  in  brackets. 


103XX.'*  Optional  Direct  Service  by 
Claimant 

(a)  General 

A  Claimant  who  is  represented  by 
counsel  may  serve  a  Respondent 
directly  instead  of  initiating  the  Claim 
in  the  manner  provided  by  Rule 
10314(a).  X^laimant  shall  serve  the 
following  documents  upon  any 
Respondent  that  Claimant  chooses  to 
,serve  directly:  a  Statement  of  Claim 
specifying  the  relevant  facts  and  the 
remedies  sought,  together  with  the 
documents  in  support  of  the  Claim,  the 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  Letter  from  Jean  I.  Feeney,  Chief  Counsel,  NASD 
Dispute  Resolution,  to  Florence  Harmon,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  December  7,  2001 
("Amendment  No.  1").  Amendment  No.  1  makes 
certain  technical  changes  to  the  proposed  rule 
language.  Amendment  No.  1  also  clarifies  that  the 
phrase  "the  law  of  the  jurisdiction  in  which  the 
Respondent  is  being  served"  in  paragraph  (b)  of  the 
proposed  Rule  103xx  refers  to  state  rather  than 
federal  law,  and  could  encompass  the  laws  of  the 
District  of  Columbia.  Finally,  Amendment  No.  1 
states  that  NASD  Dispute  Resolution  will  provide 
NASD  Form  XYZ  to  the  Commission  prior  to  the 
Commission's  approval  of  the  proposed  rule 
change. 

♦  A  rule  number  will  be  assigned  prior  to 
implementation  of  the  proposed  rule  change. 


Uniform  Submission  Agreement,  and  a 
copy  of  NASD  Form  XYZ.^ 

(b)  Manner  of  Service 

Service  may  be  made  under  this  Rule 
in  the  manner  provided  for  service  of 
demands  for  arbitration  under  the  law 
of  the  jurisdiction  in  which  the 
Respondent  is  being  served. 

(c)  Additional  Mailing 

(1)  No  later  than  one  business  day 
following  service  on  the  first  Respondent 
to  be  served  under  this  Rule,  Claimant 
shall  mail  a  copy  of  the  Statement  of 
Claim  to  all  Respondents  together  with 
information  stating  which  Respondents 
were  served  in  accordance  with  this 
Rule. 

(2)  If  any  Respondent  is  a  member, 
the  mailing  shall  be  addressed 
"Attention  Legal  and  Compliance 
Department"  and  sent  to  the  main  office 
of  the  member.  The  outside  of  the 
envelope  shall  state:  "Important  Legal 
Documents  Enclosed. " 

(d)  Filing  with  the  Association 
Within  twenty  (20)  days  of  service  on 

the  last  Respondent  whom  Claimant 
serves  under  this  Rule,  Claimant  must 
file  with  the  Director  of  Arbitration; 

(1)  An  affidavit  of  service  on  each 
Respondent  served; 

(2)  The  names  of  any  additional 
Respondents  whom  Claimant  wants  the 
Association  to  serve; 

(3)  An  affidavit  of  mailing  in 
accordance  with  paragraph  (c); 

(4)  An  executed  Submission 
Agreement; 

(5)  A  Statement  of  Claim  of  the 
controversy  in  dispute,  together  with  the 
documents  in  support  of  the  Claim,  in 
the  form  in  which  it  was  served  on 
Respondents); 

(6)  The  required  deposit;  and 

(7)  Sufficient  additional  copies  of  the 
Submission  Agreement,  the  Statement 
of  Claim  and  supporting  documents  for 
each  party  that  has  not  been  served 
directly  and  for  each  arbitrator. 

(e)  Time  to  Answer 

When  filing  under  paragraph  (d)  is 
complete  and  any  deficiencies  have 
been  resolved,  the  Association  shall 
acknowledge  that  fact  in  writing  to  all 
parties.  All  time  periods  that  are 
measured  from  receipt  of  the  Statement 
of  Claim  or  service  of  a  Claim  under 
Rule  10314(b)  shall  commence  upon 
receipt  of  such  written  notification  from 
the  Association. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Dispute  Resolution  included 
statements  concerning  the  purpose  of 
and  basis  for  the  proposed  rule  change 
and  discussed  any  comments  it  received 
on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
NASD  Dispute  Resolution  has  prepared 
summaries,  set  forth  in  sections  A.  B. 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  Dispute  Resolution  proposes 
an  optional  procedure  to  allow 
arbitration  claimants  who  are 
represented  by  counsel  the  choice  of 
serving  respondents  directly.  The 
proposed  rule  could  be  used  to  serve 
some  respondents  and  not  other 
respondents  in  a  given  case,  as  claimant 
chooses.  NASD  Dispute  Resolution  staff 
would  serve  any  remaining  respondents 
as  usual.  The  National  Arbitration  and 
Mediation  Committee  of  NASD  Dispute 
Resolution  recommended  adoption  of 
the  proposed  rule  in  response  to 
suggestions  from  some  frequent  users  of 
the  NASD  Dispute  Resolution 
arbitration  forum  who  normally 
represent  claimants  and  requested  an 
optional  direct  service  process. 

As  background,  the  current  procedure 
is  for  all  initial  claims  to  be  served  by 
NASD  Dispute  Resolution.**  After 
resolving  any  deficiencies,  such  as 
missing  or  imsigned  documents  or 
improper  fees,  NASD  Dispute 
Resolution  serves  all  respondents  at  the 
same  time.  Respondents  then  have  45 
calendar  days  from  receipt  of  the  claim 
in  which  to  answer. 

NASD  Dispute  Resolution  believes 
that  the  proposed  rule  contains  several 
safeguards  to  ensure  that  the  direct 
service  option  would  result  in  proper 
service.  For  the  protection  of  claimants 
whose  awards  might  later  be  challenged 
because  of  improper  service,  use  of  the 
proposed  rule  is  limited  to  parties  that 
are  represented  by  coimsel.  who  would 
be  famiUar  with  applicable  law 
concerning  service  of  demands  for 
arbitration.  To  avoid  any  detriment 


5  This  form  will  explain  the  direct  service 
process.  It  will  be  drafted  and  assigned  an  ofHclal 
number  prior  to  implementation  of  the  proposed 
rule  change. 


6  NASD  10314(a)  sets  forth  the  process  for 
initiating  a  proceeding.  Under  NASD  Rules 
lD314(b)  and  (c),  and  10328(a).  the  parties  already 
serve  directly  any  counterclaims,  cross-claims, 
third-party  claims,  or  amended  pleadings. 
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wliere  there  is  a  delay  in  serving  all 
respondents,  the  proposed  rule  requires 
a  notice  to  all  respondents  immediately 
after  the  first  respondent  has  been 
served  directly.  To  forestall  the 
possibility  that  a  member  firm  may  not 
be  aware  of  service  on  a  remote  branch 
office,  the  proposed  rule  requires  the 
claimant,  no  later  than  one  business  day 
following  service  on  the  first  respondent 
to  be  served  under  the  proposed  rule,  to 
provide  all  respondents  with  the 
Statement  of  Claim  and  information 
indicating  which  respondents  were 
served  in  accordance  with  this  rule. 
Such  information  is  to  be  sent  to  the 
main  office  of  a  member  firm,  addressed 
to  the  Legal  and  Compliance 
Department,  in  an  envelope  marked  on 
the  outside  to  indicate  its  importance. 
Finally,  to  avoid  having  different  or 
uncertain  due  dates  for  answers,  the 
time  to  answer  would  not  begin  to  run 
imtil  NASD  Dispute  Resolution  notified 
all  parties  of  the  due  date,  as  described 
below. 

Following  direct  service  on  all 
respondents  to  be  served  directly, 
claimants  must  file  the  claim  and 
submission  agreement,  affidavits  of 
service  and  mailing,  other  related 
documents,  and  the  proper  fees  with 
NASD  Dispute  Resolution.  If  claimants 
wish  NASD  Dispute  Resolution  to  serve 
any  remaining  respondents,  they  must 
provide  that  information  as  well.  The 
NASD  Dispute  Resolution  staff  would 
review  such  submissions  for  any 
deficiencies,  as  at  present.  Once  any 
deficiencies  have  been  resolved,  NASD 
Dispute  Resolution  would  notify  the 
parties  and  the  time  to  answer  would 
begin  to  run.  Details  of  the  proposed 
rule  are  set  forth  below. 

Hi^iUghts  of  Proposed  Rule 

Proposed  paragraph  (a)  states  that 
claimants  who  are  represented  by 
counsel  may  elect  to  serve  any 
respondent  directly.  Claimants  are  not 
required  to  use  this  rule,  nor  are  they 
required  to  use  the  rule  for  all 
respondents  in  a  particular  case.  For 
example,  claimants  may  be  willing  to 
serve  an  active  member  firm  respondent 
directly,  but  may  be  unsure  of  how  to 
find  and  serve  a  particular  associated 
poson  respondent.  In  such  a  case, 
NASD  Dispute  Resolution  would  serve 
the  associated  person  as  it  does  now. 
Along  with  tne  Statement  of  Claim 
specifying  the  relevant  facts  and  the 
•  remedies  sought,  claimants  must  serve 
any  documents  in  support  of  the  claim, 
the  Uniform  Submission  Agreement, 
and  aicopy  of  a  standard  cover  letter 
explaining  the  process  in  simple  terms 
(temporarily  referred  to  as  "NASD  Form 
XYZ"  in  the  proposed  rule).  That  cover 


letter  would  indicate  to  the  respondent 
being  directly  that:  (i)  the  respondent 
need  to  file  an  answer  to  the  claim  at 
this  time,  and  (ii)  the  arbitration  claim 
is  not  reportable  to  the  Central 
Registration  Depository  (CRD)  by 
respondents  who  are  associated  persons 
until  NASD  Dispute  Resolution  notifies 
the  respondent  in  writing  as  provided  in 
paragraph  (e)  of  the  proposed  rule.  The 
proposed  cover  letter  would  be  made 
available  to  claimants  and  would  be 
posted  on  the  NASD  Dispute  Resolution 
Web  site. 

Proposed  paragraph  (b)  provides  that 
claimants  exercising  the  option  of 
directly  serving  respondents  must  serve 
the  claim  in  the  manner  provided  for 
service  of  demands  for  arbitration  under 
the  law  of  the  state  or  other  jurisdiction 
in  which  the  respondent  is  being  served. 
NASD  Dispute  Resolution  would  not  be 
providing  advice  to  claimants  on  such 
legal  requirements;  as  noted  above,  this 
procedure  is  only  available  to  parties 
who  are  represented  by  counsel. 

Proposed  paragraph"  (c)(1)  requires  the 
claimant  to  mail  a  copy  of  the  Statement 
of  Claim  to  all  respondents  together 
with  information  stating  which 
respondents  were  served  in  accordance 
with  the  proposed  rule,  and  to  do  this 
no  later  than  one  business  day  following 
service  on  the  first  respondent  to  be 
served  under  the  rule. 

Paragraph  (c)(2)  requires  that  mailings 
addressed  to  respondents  who  are 
members  must  be  addressed  to  the  Legal 
and  Compliance  Department  of  the  firm, 
sent  to  the  main  office,  and  state  on  the 
envelope:  "Important  Legal  Dociunents 
Enclosed."  This  would  alert  the  member 
firm  immediately,  and  Mdll  reduce  the 
chance  that  service  would  be  made  on 
the  wrong  office. 

Proposed  paragraph  (d)  provides  that 
claimant  must  file  the  eniunerated 
documents,  including  affidavits  of 
service,  with  the  Director  of  Arbitration 
within  20  days  of  service  on  the  last 
respondent  whom  claimant  serves 
under  the  proposed  rule.  Proposed 
paragraph  (e)  provides  that  time  periods 
measiued  from  receipt  of  the  Statement 
of  Claim  or  service  of  a  claim  under 
Rule  10314(b)  would  conunence  upon 
receipt  of  written  notification  from  the 
Association.  The  claim  would  not  be 
considered  officially  filed  until 
deficiencies  have  been  resolved,  as  in 
the  cvurent  procediu*.  When  the  filing 
is  complete,  the  staff  would 
acknowledge  that  fact  in  writing,  and 
the  time  to  answer  would  begin  for  all 
respondents.  This  prevents  the 
confusion  that  would  occur  if  the  time 
to  answer  began  to  run  when  each 
respondent  was  served. 


b.  Statutory  Basis 

NASD  Dispute  Resolution  believes 
that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act,^  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Dispute  Resolution  believes  that  the 
proposed  rule  change  will  protect 
investors  and  the  public  interest  by 
giving  claimants  the  option  of  serving 
claims  directly  and  by  providing 
specific  procediu-es  to  ensure  that 
service  is  accomplished  properly. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Dispute  Resolution  does  not 
believe  that  the  proposed  rule  change, 
as  amended,  will  result  in  any  burden 
on  competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  not  solicited 
or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Cominission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  NASD  Dispute  • 
Resolution  consents,  the  Commission 
wiU: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal,  as 
amended,  is  consistent  widi  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 


'15U.S.C78o-3(b)(6). 
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amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
.commimications  relating  to  the 
proposed  rule  change  between  the  • 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  wiU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  File  No. 
SR-NASD-2001-55  and  should  be 
submitted  by  January  30,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  02-530  Filed  1-8-02;  8:45  am) 

BIUJNG  CODE  801(Mi1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45227;  File  No.  SR-SCCP- 
2001-11] 

Seff-Regulflftory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Notice  of  Filing  and  Order  Grantf  ng 
Accelerated  Approval  on  a  Temporary 
Basis  of  a  Propiieed  Rule  Change 
Extending  Approval  of  Restructured 
and  Umitad  Clearing  Services 

January  3,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
December  17,  2001,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  items  have 
been  prepared  primarily  by  SCCP.  The 
Conunission  is  publishing  this  notice 
ahd  order  to  solicit  comments  bom 
interested  persons  and  to  grant 
accelerated  approval  of  the  proposal. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Pnqiosed  Rule  Change 

SCCP  proposes  to  extend,  for  a  one 
year  period  ending  December  31,  2002, 
the  ability  to  provide  limited  clearance 
and  settlement  services.  Specifically, 
SCCP  seeks  to  continue  to  provide  trade 
confirmation  and  recording  services  for 
members  of  the  Philadelphia  Stock. 


Exchange,  Inc.  ("Phlx")  effecting 
transactions  through  Regional  Interface 
Operations  ("RIO")  and  ex-clearing 
accounts.  SCCP  will  also  continue  to 
provide  margin  accounts  to  certain 
participants  cleared  through  an  account 
established  by  SCCP  at  the  National 
Securities  Clearing  Corporation 
("NSCC").2 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission, 
SCCP  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  SCCP  has  prepared 
siunmaries,  set  forth  in  sections  (A),  (B), 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  purpose  of  the  proposed  rule 
change  is  to  continue  SCCP's 
restructured  and  limited  clearance  and 
settlement  business  for  an  additional 
one  year  period  ending  December  31, 
2002.  In  an  agreement  dated  as  of  June 
18, 1997,  ("Agreement")  by  and  among 
the  Phlx,  SCCP,  Philadelphia  Depository 
Trust  Company  ("Philadep"),  NSCC  and 
The  Depository  Trust  Company 
("DTC"),  Philadep  and  SCCP  agreed  to 
certain  provisions,  including  that:  (i) 
Philadep  would  cease  providing 
securities  depository  services;  (ii)  SCCP 
would  make  available  to  its  participants 
access  to  the  facilities  of  one  or  more 
other  organizations  providing 
depository  SOTvices;  (iii)  SCCP  would 
make  avaUable  to  SCCP  participants 
access  to  the  facilities  of  one  or  more 
other  oiganizations  providing  securities 
clearing  services;  and  (iv)  S(XP  would 
transfer  to  the  books  of  such  other 
organizations  the  CNSS  system  open 
positions  of  SCCP  participants  oh  the 
books  of  SCCP. 

In  December,  1997,  the  Commission 
approved  a  proposed  rule  change  which 
gave  effect  to  this  Agreement  and  which 
reflected  Philadep's  withdrawal  from 
the  depository  business  and  SCCP's 
restructured  and  limited  clearance  and 
settlement  business.'*  In  that  approving 


order,  the  Commission  stated,  "because 
a  part  of  SCCP's  proposed  rule  change 
concerns  the  restructuring  of  SCCP's 
operations  to  enable  SCCP  to  offer 
limited  clearing  and  settlement  services 
to  certain  Phlx  members,  the 
Commission  finds  that  it  is  approprirate 
to  grant  only  temporary  approval  to  the 
portion  of  SCCP's  proposed  rule  change 
that  amends  SCCP's  By-Laws,  Rules  or 
Procedures.  This  will  allow  the 
Commission  and  SCCP  to  see  how  well 
SCCP's  restructiu-ed  operations  are 
functioning  under  actual  working 
conditions  and  to  determine  whether 
any  adjustments  are  necessary.  Thus, 
the  Commission  is  approving  the 
portion  of  SCCP's  proposal  that  amends 
its  By-Laws,  Rules  and  Procedures 
through  December  31. 1998."  In 
December  1998,  December  1999,  and 
December  2000,  one-year  extensions  of 
such  approval  were  granted  by  the 
Commission  to  continue  SCCP's 
restructived  and  limited  clearance  and 
settlement  services.^ 

SCCP  is  hereby  requesting  an 
additional  one  year  extension  of  such 
approval  noting  that  such  extension  is 
appropriate  in  order  that  SCCP  may 
continue  to  provide  services  to  its 
participants.  SCCP  believes  that  its 
restructured  operations  have  functioned 
consistent  with  the  original  proposed 
rule  change,  and  SCCP  will  continue  to 
evaluate  whether  any  adjustments  are 
necessary. 

In  the  original  proposed  rule  change 
and  order  approving  SCCP's 
restructiued  business,  many  SCCP  rules 
were  amended  and  disciissed  at  length. 
No  new  rule  changes  are  proposed  at 
this  time.  Thus,  the  purpose  of  the 
proposed  rule  change  is  to  extend  the 
effectiveness  of  SCa''s  restructured 
business. 

SCCP  believes  that  the  extension  of 
the  Commission's  temporary  approval  to 
permit  SCCP's  continued  o[>eration  of 
its  restructured  and  limited  clearance 
and  settlement  services  is  consistent 
with  the  reqiiirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  SCCP  and  in  partiodar 
with  Section  17A(b)(3)(F)  which 
requires  that  a  clearing  agency  be 
organized  and  its  rules  be  designed, 
among  other  things,  to  promote  the 
prompt  and  acciu^te  clearance  and 
settlement  of  seciuities  transactions. 
SCCP  believes  that  the  extension  of 
SCCP's  restructured  business  should 
promote  the  prompt  and  accurate 


■  17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  788(b)(1). 


^  See  SOCP  Rule  1. 

^The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  SCCP. 

*  Securities  Exchange  Act  Release  No.  39444 
(December  11, 1997),  62  FR  66703  (December  19, 
1997)  {SR-SCCP-97-04). 


'  Securities  Exchange  Act  Release  Nos.  40872 
(December  31, 1998),  64  1264  (January  8,  1999) 
(SR-SCCP-98-05):  42320  (January  6,  2000),  65  FR 
2218  (January  13,  2000)  (SR-SCCP-99-04);  and 
43781  (December  28,  2000),  66  FR  1167  (January  5, 
2001)  (SR-SCCP-00-05). 
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clearance  and  settlement  of  securities 
transactions  by  integrating  and 
consolidating  clearing  services  available 
to  the  industry. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

SCCP  does  not  believe  that  this 
extension  should  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

(C)  Sel f -Regulatory' s  Statement  on 
Comments  on  the  Proposed  Rule 
Change  Received  From  Members, 
Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received  with  respect  to 
the  proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Section  17A(b)(3)(F)  of  the  Act^ 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions. 
Based  on  the  information  the 
Commission  has  to  date,  the 
Commission  believes  that  SCCP's 
restructured  operations  have  functioned 
satisfactorily  to  provide  prompt  and 
acciuate  clearance  and  settlement. 
During  the  upcoming  temporary 
approval  period,  the  Commission 
expects  to  review  with  SCCP  in  detail 
the  functioning  of  SCCP's  restructured 
operations. 

SCCP  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
publication  of  the  notice  of  the  filing. 
The  Commission  finds  good  cause  for 
approving  the  rule  change  prior  to  the 
thirtieth  day  after  publication  because 
such  approval  will  allow  SCCP  to 
continue  to  offer  its  restructiu^d 
clearing  operations  for  another  year 
without  interruption. 

IV.  Solicitation  of  Commrats 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  conceriiing  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 


Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  SCCP.  All  submissions  should 
refer  to  File  No.  SR-SCCP-2001-1 1  and 
should  be  submitted  by  January  30, 
2002. 

It  Is  Therefore  Ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,''  that  the 
proposed  rule  change  (File  No.  SR- 
SCCP-2001-11)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-529  Filed  7-8-02;  8:45  amj 
BILUNG  CODE  8010-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG  2001-11237] 

Collection  of  information  Under 
Review  by  Office  of  Management  and 
Budget  (OMB):  0MB  Control  Numbers 
21 1 5-0596  and  21 1 5-0597 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  intends  to  seek  the 
approval  of  OMB  for  the  renewal  of  two 
Information  Collection  Requests  (ICRs). 
The  ICRs  comprise  (1)  Claims  Under  the 
Oil  Pollution  Act  of  1990,  and  (2)  State 
Access  to  The  Oil  Spill  Liability  Trust 
Fund  For  Removal  Costs  Under  the  Oil 
Pollution  Act  of  1990.  Before  submitting 
the  ICRs  to  OMB,  the  Coast  Guard  is 
inviting  comments  on  them  as  described 
below. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  March  11,  2002. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2001-11237] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 


»15  U.S.C  78q-l(b)(3MF). 


'15  U.S.C.  78s(b)(2). 

■  17  CFR  200.30-3(a)(12). 


Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  Caution:  Because,  of  recent 
delays  in  the  delivery  of  mail,  your 
comments  may  reach  the  Facility  more 
quickly  if  you  choose  one  of  the  other 
means  described  below. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
£rom  the  public,  as  well  as  documents 
mentioned  in  this  notice  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

Copies  of  the  complete  ICRs  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov,  and  also 
from  Commandant  (G-CIM-2),  U.S. 
Coast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  Second 
Street  SW.,  Washington,  DC  20593- 
0001.  The  telephone  number  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  these  documents;  or 
Dorothy  Beard,  Chief,  Documentary 
Services  Division,  U.S.  Department  of 
Transportation,  202-366-5149,  for 
questions  on  the  docket. 

Request  for  Comments 

The  Coast  Guard  encourages 
interested  persons  to  submit  written 
comments.  Persons  submitting 
comments  should  include  their  names 
and  addresses,  identify  this  document 
[USCG  2001-11237],  and  give  the 
reasons  for  the  comments.  Please  submit 
all  comments  and  attachments  id  an 
unbound  format  no  larger  than  8V2  by 
11  inches,  suitable  for  copying  and 
electronic  filing.  Persons  wanting 
acknowledgment  of  receipt  of  comments 
should  enclose  stamped  self-addressed 
postcards  or  envelopes. 


Federal  Register /Vol.  67.  No.  6 /Wednesday.  January  9.  2002 /Notices 


1261 


Information  Collection  Request 

1 .  .Title:  Claims  Under  the  Oil 
Pollution  Act  of  1990. 

OMB  Control  Number:  2115-0596. 
Summary:  The  Coast  Guard  will  use 
the  information  collected  to  determine 
whether  claims  submitted  to  the  Oil 
Spill  Liability  Trust  Fund  are 
compensable  and,  if  they  are,  to  ensure 
that  the  Fimd  reimbiurses  them  in  the 
correct  amounts. 

Need:  Coast  Guard  will  eiisure  the 
making  of  fair  and  reasonable  payments 
to  claimants  and  will  protect  the  interest 
of  the  Federal  Government.  Claims  that 
are  submitted  must  be  fully 
substantiated,  and  the  procedures  for 
advertising  and  presentation  of  claims 
must  be  followed,  as  required  by  OPA 
90  [33  U.S.C.  2708,  2713  and  2714]. 

Respondents:  Claimants  and 
responsible  parties  of  oil  spills. 
Frequency:  On  occasion. 
Burden  Estimate:  The  estimated 
burden  is  13,722  hours  a  year. 

2.  Title:  State  Access  to  the  Oil  Spill 
Liability  Trust  Fund  for  Removal  Costs 
Under  the  Oil  Pollution  Act  of  1990. 
OMB  Control  Number:  2115-0597. 
Summary:  The  Coast  Guard  will  use 
information  provided  by  the  State  to  the 
Coast  Guard  National  Pollution  Funds 
Center  to  determine  whether 
expenditures  submitted  by  the  state  to 
the  Fund  are  compensable  and,  if  they 
are.  to  ensure  payment  of  the  correct 
amount  of  funding  fit)m  the  Oil  Spill 
Liability  Trust  Fimd. 

Need:  Under  the  authority  of  33 
U.S.C.  2712,  Coast  Guard  has 
promulgated  regulations  detailing  the 
manner  in  which  to  obligate  the  Fund. 
To  ensure  fair  and  reasonable  payments 
to  States  and  to  protect  the  interests  of 
the  Federal  Government,  States  must 
fully  substantiate  all  expenditures  that 
they  submit  and  must  follow  the 
procedures  for  presentation  of  those 
expenditiues  to  the  Fimd. 
Respondents:  State  Governments. 
Frequency:  On  occasion. 
Burden  Estimate:  The  estimated 
burden  is  3  hours  a  year. 
Dated:  December  31,  2001. 
V.S.Crea, 

Director  of  Information  and  Technology. 
IFR  Doc.  02-547  Filed  1-6-02;  8:45  am] 
BUMG  CODE  4S10-1S-U 


ACTION:  Notice;  extension  of  comment 
period.  '_ 


Department  of  Transportation,  at  202- 
366-5149. 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USCG-2001-1099e] 

National  Coast  Guard  Museum; 
Environmental  Assessment 

agency:  Coast  Guard.  DOT. 


SUMMARY:  On  November  21,  2001,  the 
Coast  Guard  published  a  notice 
requesting  comments  on  a  draft 
Environmental  Assessment  (EA) 
regarding  the  National  Coast  Guard 
Museum  in  New  London,  Connecticut. 
During  the  review  period,  the  potential 
threat  from  anthrax-contaminated  mail 
caused  considerable  delay  in  the 
delivery  of  mail,  the  EA  was  not 
immediately  available  in  the  docket, 
and  a  comment  was  received  regarding 
more  time  needed  to  review  references 
•  in  the  EA.  Because  of  these  factors,  the 
Coast  Guard  is  extending  the  comment 
period  through  February  8,  2002. 
DATES:  Comments  on  the  draft 
Environmental  Assessment  must  reach 
the  Docket  Management  Facility  on  or 
before  February  8,  2002. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  (USCG-2001-10998),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PLr^Ol  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  pubhc  docket  for  this 
notice.  Comments  and  material  received 
fi'om  the  public  thus  far  as  well  as  the 
draft  Environmental  Assessment  (EA) 
are  part  of  this  docket,  these  and  future 
comments  received  vrill  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  maiy  also  find  this  docket, 
-    including  the  draft  EA,  on  the  Internet 
at  http://dms.dot.gov.  (Once  you  enter 
the  web  site,  click  on  "Search,"  enter 
the  last  five  digits  of  the  docket  number 
("10998")  in  the  search  box,  and  press 
the  Enter  key.) 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 


Request  for  Comments 

We  encourage  you  to  participate  by 
submitting  comments  and  related 
material.  If  you  do  so,  please  include 
your  name  and  address,  identify  the 
docket  number  (USCG-200O-7514), 
indicate  the  specific  proposed  change  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  You  may 
submit  your  comments  and  materials  by 
mail  or  hand  delivery,  submit  them  in 
an  imbound  format,  no  larger  than  8V2 
X  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  on  or 
before  February  8,  2002. 
SUPPLEMENTARY  INFORMATION:  On 
November  21,  2001,  the  Coast  Guard 
published  a  notice  in  the  Federal 
Register  (66  FR  58547)  requesting 
comments  on  a  draft  Environmental 
Assessment  (EA).  The  EA  reviewed  the 
proposal  to  accept  a  gift  of  land  for 
purposes  of  relocating  the  Coast  Guard 
Museum  to  a  site  near  the  U.S.  Coast 
Guard  Academy  in  New  London, 
Connecticut.  During  the  initial  comment 
period,  the  EA  was  not  immediately 
available  in  the  docket,  a  comment  was 
received  regarding  more  time  needed  to 
review  references  in  the  EA,  and  the 
potential  threat  from  anthrax- 
contaminated  mail  caused  considerable 
delay  in  the  delivery  of  mail.  Because  of 
these  factors,  the  Coast  Guard  is 
extending  the  comment  period  through 
February  8,  2002. 


Dated:  January  2,  2002. 
K.  J.  Eldridge,  RADM, 

Assistant  Commandant  for  Governmental  and 
Public  Affairs. 

(FR  Doc.  02-548  Filed  1-8-02:  8:45  am) 
BILUNO  COOE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2001-11236} 

Tovving  Safety  Advisory  Committee 

agency:  Coast  Guard,  DOT.. 

action:  Notice  of  public  meeting. 


SUMMARY:  The  License  Implementation 
Working  Group  of  the  Towing  Safety 
Advisory  Committee  (TSAC)  will  meet 
to  discuss  and  develop  the  performance 
criteria  to  be  used  with  the  Towing 
Officer  Assessment  Record  (TOAR) 
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required  in  Title  46,  Ckxie  of  Federal 
Regulations  10.304(h).  The  meetings  are 
open  to  the  public. 

DATES:  The  Working  Group  will  meet  on 
Tuesday,  February  12,  2002,  from  1  p.m. 
to  5  p.m.,  and  on  Wednesday,  February 
13,  2002.  from  8:30  a.m.  to  3:30  p.m. 
These  meetings  may  close  early  if  all 
business  is  finished.  Requests  to  make 
oral  presentations  should  reach  the 
Coast  Guard  on  or  before  February  5, 
2002. 

ADDRESSES:  The  Working  Group  will 
meet  in  the  7th  Floor,  All-Hands 
Conference  Room  at  Coast  Guard's 
National  Pollution  Fund  Center,  4200 
Wilson  Blvd.,  Arlington,  VA.  Send 
written  materials  and  requests  to  make 
oral  presentations  to  Mr.  Gerald  P. 
Miante;  Commandant  (G-MSO-1), 
Room  1210,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street,  SW, 
Washington,  DC  20593-0001.  This 
notice  is  available  on  the  Internet  at 
http://dms.dot.gov.  Security  notice:  All 
non-military/govemment  participants 
MUST  first  go  to  the  10th  floor  of  the 
Pollution  Fund  Center's  offices  with  a 
photo  ID  (driver's  license)  and  sign  in. 
You  will  then  receive  a  2-day  pass  for 
the  meetings. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gerald  P.  Miante,  Assistant  Executive 
Director,  TSAC,  telephone  202-267- 
0229,  fax  202-267-4570,  or  e-mail  at: 
gmiante@comdt.uscg.mil. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2.  The  performance  criteria  to  be 
discussed  at  this  working  group 
meeting,  when  developed,  will  be 
announced  by  a  notice  in  the  Federal 
Register  and  made  available  for  review 
and  comment.  Sample  Towing  Officer 
Assessment  Records  (TOARs)  were 
published  on  May  21,  2001,  as  part  of 
the  Navigation  and  Vessel  Inspection 
Circular  4-01  (NVIC  4-01)  entitled 
"Licensing  and  Manning  for  Officers  of 
Towing  Vessels."  This  NVIC  prevides 
guidance  on  the  implementation  of  a 
recent  interim  rule,  also  titled  Licensing 
and  Manning  for  Officers  of  Towing 
Vessels  (Docket  Number  USCG  1999- 
6224),  published  in  the  Federal  Register 
on  April  26,  2001  (66  FR  20931).  The 
NVIC  is  available  on  the  Internet  at 
http://www.  uscg.mil/hq/g-m/nvic/4_01/ 
n4_01.pdf.  The  rulemaking  history  is 
also  available  on  the  Internet  at  http:// 
dms.dot.gov  under  the  same  docket 
number  (USCG  1999-6224). 

Agenda  of  Meeting 

The  agenda  includes  the  Working 
Group's  review  of  the  TOARs  and  the 
drafting  of  performance  criteria 


proposals  that  will  be  presented  to  the 
hill  Committee  for  approval  at  a  later 
date. 

Procedural 

This  meeting  is  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
Chair's  discretion,  members  of  the 
public  may  make  oral  presentations 
during  the  meeting.  If  you  woiUd  like  to 
make  an  oral  presentation  at  the 
meeting,  please  notify  the  Assistant 
Executive  Director  on  or  before  February 
1,  2002. 

Infonnation  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meeting,  contact  the  Assistant  Executive 
Director  as  soon  as  possible. 

Dated:  December  26,  2001. 
loseph  J.  Angelo, 

Director  of  Standards.  Marine  Safety  and 

Environmental  Protection. 

(FR  Doc.  02-544  Filed  1-8-02;  8:45  am) 

BILLING  COOC  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Noise  Exposure  Map  Notice;  Receipt  of 
Noise  Compatibility  Program  and 
Request  for  Review  Boca  Raton, 
Airport  Boca  Raton,  Florida 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  Boca  Raton 
Airport  Authority  for  Boca  Raton 
Airport  imder  the  provisions  of  Title  I 
of  the  Aviation  Safety  and  Noise 
Abatement  Act  of  1979  (Pub.  L.  96-193) 
and  14  CFR  part  150  are  in  compliance 
with  applicable  requirements.  "Hie  FAA 
also  announces  that  it  is  reviewing  a 
proposed  noise  compatibility  program 
that  was  submitted  for  Boca  Raton 
Airport  under  part  150  in  conjunction 
with  the  noise  exposure  maps,  and  that 
this  program  will  be  approved  or 
disapproved  on  or  before  Jime  30,  2002. 

EFFECTIVE  DATE:  The  effective  date  of  the 
FAA's  determination  on  the  noise 
exposure  maps  and  of  the  start  of  its 
review  of  the  associated  noise 
compatibility  program  is  December  31, 
2001.  The  public  comment  period  ends 
March  1.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  L.  Baskin,  Federal  Aviation 
Administration,  Orlando  Airports 
District  Office,  5950  Hazeltine  National 
Drive,  Suite  400,  Orlando,  Florida 
32822-5024.  Comments  on  the 
proposed  noise  compatibility  program 
should  also  be  submitted  to  the  above 
office. 

SUPPLEMENTARY  INFORMATION:  This 
notice  annoimces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  Boca  Raton  Airport  are  in 
compliance  with  applicable 
requirements  of  part  150,  effective 
December  31,  2001.  Further,  FAA  is 
reviewing  a  proposed  noise 
compatibility  program  for  that  airport 
which  will  be  approved  or  disapproved 
on  or  before  June  30,  2002.  This  notice 
also  annoimces  the  availability  of  this 
program  for  public  review  and 
comment. 

Under  section  103  of  Title  I  of  the 
Aviation  Safety  and  Noise  Abatement 
Act  of  1979  (hereinafter  referred  to  as  ' 
"the  Act"),  an  airport  operator  may 
submit  to  the  FAA  noise  exposure  maps 
which  meet  applicable  regulations  and 
which  depict  noncompatible  land  uses 
as  of  the  date  of  submission  of  such 
maps,  a  description  of  projected  aircraft 
operations,  and  the  ways  in  which  such 
operations  will  affect  such  maps.  The 
Act  requires  such  maps  to  be  developed 
in  consultation  with  interested  and 
affected  parties  in  the  local  community, 
government  agencies,  and  persons  using 
the  airport. 

An  airport  operator  who  has 
submitted  noise  exposure  maps  that  are 
found  by  FAA  to  be  in  compliance  with 
the  requirements  of  Federal  Aviation 
Rqgvdations  (FAR)  part  150, 
promulgated  pursuant  to  Title  I  of  the 
Act,  may  submit  a  noise  compatibility 
program  for  FAA  approval  which  sets 
forth  the  measures  the  operator  has 
taken  or  proposes  for  the  reduction  of 
existing  noncompatible- uses  and  for  the 
prevention  of  the  introduction  of 
additional  noncompatible  uses. 

The  Boca  Raton  Airport  Authority 
submitted  to  the  FAA  on  December  11, 
2001,  noise  exposures  maps, 
descriptions  and  other  dociunentation 
which  were  produced  during  the  Boca 
Raton  Airport  part  150  Noise 
Compatibility  Study  Update  conducted 
between  March  1999  and  December 
2001.  It  was  requested  that  the  FAA 
review  this  material  as  the  noise 
exposure  maps,  as  described  in  section 
103(a)(1)  of  the  Act,  and  that  the  noise 
mitigation  measures,  to  be  implemented 
joinUy  by  the  airport  and  surrounding 
communities,  be  approved  as  a  noise 
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compatibility  program  under  section 
104(b)  of  the  Act. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  Boca 
Raton  Airport  Authority.  The  specific 
maps  under  consideration  are  "2001 
Noise  Exposiue  Map  with  Existing 
Noise  Compatibility  Program"  and 
"2006  Noise  Exposure  Map  with 
Recommended  Noise  Compatibility 
Program"  in  the  submission.  The  FAA 
has  determined  that  these  maps  for  Boca 
Raton  Airport  are  in  compliance  with 
applicable  requirements.  This 
determination  is  effective  on  December 
31,  2001.  FAA's  determination  on  an 
airport  operator's  noise  exposure  maps 
is  limited  to  a  finding  that  the  maps 
were  developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  pro^^m. 
u  questions  arise  concerning  the 
,  precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  section  103  of  the  Act, 
it  should  be  noted  that  the  FAA  is  not 
involved  in  any  way  in  determining  the 
relative  locations  of  specific  properties 
with  regard  to  the  depicted  noise 
contours,  or  in  interpreting  the  noise 
exposure  maps  to  resolve  questions 
concerning,  for  example,  which 
properties  should  be  covered  by  the 
provisions  of  section  107  of  the  Act. 
These  functions  are  inseparable  from 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  imder  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposures  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  under  section 
103  of  the  Act.  The  FAA  has  relied  on 
the  certification  by  the  airport  operator, 
imder  section  150.21  of  FAR  part  150, 
that  the  statutorily  required  consultation 
has  been  accomplished. 

The  FAA  has  lormally  received  the 
noise  compatibility  program  for  Boca 
Raton  Airport,  also  effective  on 
December  31,  2001.  Preliminary  review 
of  the  submitted  material  indicates  that 
it  conforms  to  the  requirements  for  the 
submittal  of  noise  compatibility 
programs,  but  that  further  review  will  be 


necessary  prior  to  approval  or 
disapproval  of  the  program.  The  formal 
review  period,  limited  by  law  to  a 
TnaYiniiim  of  180  days,  will  be 
completed  on  or  before  June  30,  2002. 

The  FAA's  detailed  evaluation  will  be 
conducted  under  the  provisions  of  14 
CFR  part  150,  section  150.33.  The 
primary  considerations  in  the 
evaluation  process  are  whether  the 
proposed  measures  may  reduce  the  level 
of  aviation  safety,  create  an  undue 
binden  on  interstate  or  foreign 
commerce,  or  be  reasonably  consistent 
with  obtaining  the  goal  of  reducing 
existing  noncompatible  land  uses  and 
preventing  the  introduction  of 
additional  noncompatible  land  uses. 

Interested  persons  are  invited  to 
comment  on  the  proposed  program  with 
specific  reference  to  these  factors.  All 
comments,  other  than  those  properly 
addressed  to  local  land  use  authorities, 
will  be  considered  by  the  FAA  to  the 
extent  practicable.  Copies  of  the  noise 
exposure  maps,  the  FAA's  evaluation  of 
the  maps,  and  the  proposed  noise 
compatibility  program  are  available  for 
examination  at  the  following  locations: 
Federal  Aviation  Administration, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Drive,  Suite  400, 
Orlando,  Florida  32822-5024. 

Questions  may  be  directed  to  the 
individual  named  above  under  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Orlando,  Florida,  December  31, 
2001. 

W.  Dean  Stringer, 

Manager,  Orlando  Airports  District  Office. 
(FR  Doc.  02-491  Filed  1-8-02;  8:45  ami 
BMXING  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Communications  System  (NEXCOM) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA  Special 
Committee  198  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Communications  System  (NEXCOM). 

DATES:  The  meeting  will  be  held  on 
January  23-25,  2002,  starting  at  9:00  am. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  1828  L  Street,  Suite  805, 
Washington,  DC,  20036.      . 


FOR  FURTHER  INFORMATION  CONTACT: 

RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC,  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
198  meeting.  The  agenda  will  include: 

•  January  23: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarlu,  Review 
Minutes  of  Previous  Meeting) 

•  Review  and  Act  on  Comments 
received  during  the  Final  Review  and 
Comment  Period  for  the  Document  Next 
Generation  Air/Ground 
Communications  (NEXCOM)  Principles 
of  Operations  VHF  Digital  Link  (VOL) 
Modes 

•  Closing  Plenary  Session  (Date  and 
Place  of  Next  Meeting) 

•  January  24-25: 

•  Worldng  Group  3  Editorial  and 
Final  Changes  to  the  VDL-3  Principles 
of  Operation  Dociunent 

•  Working  Group  4,  NEXCOM  Plan, 
US  National  Airspace  System  (NAS) 
Plan  for  Transition  to  Air/Ground  ICAO 
VDL-3  based  Integrated  Voice  and  Data 

•  Working  Group  5,  NEXCOM  Safety 
and  Performance  Requirements  (SPR) 
Document 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC.  on  December 
18,  2001. 
Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

[FR  Doc.  02-486  Filed  1-8-02:  8:45  am] 
BUYING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  172:  Future 
Air-Ground  Communications  in  the 
Very  High  Frequency  (VHF) 
Aeronautical  Data  Band  (118-137  MHz) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  RTCA  Special 
Committee  1 72  meeting. 
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SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  172:  Future 
Air-Ground  Communications  in  the 
VHP  Aeronautical  Data  Band  (118-137 
MHz). 

DATES:  The  meeting  will  be  held  January 
29-February  1,  2002  starting  at  9  a.m. 
each  day. 

AOORESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036. 

FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  SW., 
Washington,  DC  20036;  telephone  (202) 
833-9339;  fax  (202)  833-9434;  Web  site 
http://www.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
172  meeting.  The  agenda  will  include: 

•  January  29: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review  of 
Agenda,  Review  Summary  of  Previous 
Meeting) 

•  Form  Working  Group  2:  Review  and 
Schedule  Minimum  Aviation  System 
Performance  Standard  (MASPS)  work 

•  Form  Working  Group  3:  VHF  Data 
Link  2  Minimum  Operational 
Performance  Standard  (MOPS)  work 

•  January  30: 

•  Working  Group  3:  VHF  Data  Link  2 
MOPS  work  continues 

•  January  31: 

•  Plenary  Reconvenes  (Report  and 
Review  Status  of  Working  Groups  2  and 
3) 

•  Review  Relevant  International 
Activities  (ICAO  Aeronautical  Mobile 
Communications  Panel  WG  status, 
EUROCAE  WG  47  status  and  issues) 

•  Report  on  Digital  Activities 
(NEXCOM,  AEEC  status) 

•  Closing  Plenary  Session  (Other 
Business,  Date  and  Place  of  Next 
Meeting) 

•  February  1: 

•  Working  Group  3  (or  2):  Continues 
as  required 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 


Issued  in  Washington.  DC.  on  December 
27.  2001. 
lanice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 
[FR  Doc.  02-487  Filed  1-8-02:  8:45  am) 

BILUNG  CODE  4910-1 »-« 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  181/ 
EUROCAE  Working  Group  13: 
Standards  of  Navigation  Performance 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  181/EUROCAE  Working 
Group  13  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  181/ 
EUROCAE  Working  Group  13: 
Standards  of  Navigation  Performance. 
DATES:  The  meeting  will  be  held  January 
22-25,  2002  starting  at  9:00  am. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Quality  Suites  Hotel  Melboiuiie/ 
Oceanfront,  1665  North  State  Route 
AlA,  Indialantic,  FL,  32903,  telephone 
(321) 723-4222. 

FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street,  NW, 
Suite  805,  Washington,  DC,  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org; 
(2)  Roger  Bums,  Rockwell  Collins,  Inc., 
telephone  (319)  295-4563.  E-mail 
rdbums2@rockwellcoUins.com. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
181/EUROCAE  Working  Group  13 
meeting.  Note:  Working  Group  1  will 
meet  separately  fanuary  22-24.  The 
plenary  agenda  will  include: 

•  January  25: 

•  Opening  Plenary  Session 
(Chairman  Remarks,  Review/ Approval 
of  Previous  Meeting  Minutes) 

•  Working  Group  Reports 

•  Review  of  Required  Navigation 
Performance  (RNP)  Minimiui 
Operational  Performemce  Standard 
(MOPS)  and  Minimum  Aviation  System 
Performance  Standards  (MASPS)  Status 

•  Closing  Plenary  Session  (New 
Business,  Future  Meeting  Schedule, 
Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 


statements  at  the  meeting.  Persons 
wishing  tp  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
27,  2001. 
Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

[FR  Doc.  02-488  Filed  1-8-02;  8:45  am] 
BILUNG  CODE  4910-18-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  199:  Airport 
Security  Access  Control  Systems 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  199  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  199:  Airport 
Security  Access  Control  Systems. 
DATES:  The  meeting  will  be  held  on 
January  24,  2002  starting  at  9:00  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  Inc.,  1828  L  Street,  NW.,  Suite 
805,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
199  meeting.  The  agenda  will  include: 

•  January  24: 

•  Opening  Session  (Welcome, 
Introductory  and  Administrative 
Remarks,  Agenda  Overview,  Review 
Minutes  of  Previous  Meeting,  Action 
Items  from  Last  Meeting,  Review  of 
Previous  Meeting's  Industry 
Presentations) 

•  Workgroups  and  Discussions  on 
New  Standard  Text  and  Comments 
From  Members  (sections  1-4) 

•  Biometric  Access  Control  Standards 

•  New  Access  Control  Systems 
Requirements  and  Standards 
Consequent  on  the  Recent  Legislation 

•  Closing  Session  (Any  Other 
Business,  Establish  Agenda  for  Next 
Meeting,  Date  and  Place  of  Next 
Meeting) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
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With  the  approval  of  the  chairman, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  December 
27,  2001. 
Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 
(FR  Doc.  02-489  Filed  1-8-02;  8:45  am] 

BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Preparation  of  Environmental  Impact 
Statement  for  Transit  Improvements  in 
the  Souttieast-Univereities-Hobby 
Corridor  Extending  from  Downtown 
Houston,  Harris  County  to  the  Vicinity- 
of  Hobby  Airport  in  Southeast  Harris 
County,  Texas 

agency:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

summary:  The  Federal  Transit 
Administration  (FTA),  in  cooperation 
with  the  Metropolitan  Transit  Authority 
of  Harris  Coimty  (METRO),  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  to  evaluate  transportation 
improvements  in  the  Houston 
metropolitan  area  (Harris  County). 

The  EIS  will  evaluate  the  following 
transit  alternatives:  a  No  Build 
Alternative,  consisting  of  already 
planned  improvements  to  the  corridor, 
and  a  Build  Alternative,  consisting  of  a 
wide  range  of  transit  improvements.  The 
type,  location,  and  need  for  ancillary 
facilities,  such  as  maintenance  facilities, 
will  also  be  considered  for  each 
alternative.  Scoping  will  be 
accomplished  with  a  series  of  public 
meetings,  and  through  correspondence 
with  interested  persons,  organizations, 
and  Federal,  State  and  local  agencies. 

Depending  on  the  outcome  of  the 
scoping  process  and  the  analysis  of  a 
wide  range  of  transit  alternatives,  a 
Locally  Preferred  Investment  Strategy 
(LPIS)  will  be  selected  and  evaluated  in 
the  EIS.  The  EIS  will  evaluate  the 
potential  impacts  of  the  selected 
investment  strategy  (the  Build 
Alternative)  and  a  No  Build  Alternative. 


The  sequence  of  events  for  the 
planning  and  development  for  this 
project  include  the  following  major 
milestones: 

•  Scoping  Process— early  opportunity 
for  public  input  to  the  study  scope  and 
project  alternatives.  Scoping  will  be 
accomplished  with  a  series  of  public 
meetings,  and  through  correspondence 
with  interested  persons,  organizations, 
and  Federal,  State  and  local  agencies. 

•  Planning  Studies — evaluation  of 
proposed  improvement  alternatives, 
early  consideration  of  environmental 
factors,  concluding  with  the  selection  of 
a  LPIS. 

•  Conceptual  Engineering  and  Draft 
Environmental  Impact  Statement 
(EIS) — conceptual  definition  of  the 
alternatives  to  be  evaluated  including 
their  physical  features  and  potential 
impacts,  consideration  of  mitigation 
measures,  preparation  and  circulation  of 
the  Draft  EIS,  and  public  hearing(s). 

•  Preliminary  Engineering  and  Final 
EIS — detailed  definition  of  the  proposed 
alternative's  physical  features, 
assessment  of  potential  impacts, 
development  of  selected  mitigation 
measures,  responses  to  comments 
offered  during  the  Draft  EIS  comment 
period,  and  preparation  of  the  Final  EIS. 
DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  considered  should  be  sent 
to  the  Metropolitan  Transit  Authority  of 
Harris  County  by  March  15,  2002.  See 
ADDRESSES  below. 

Scoping  Meetings:  Public  Scoping 
meetings  for  the  Southeast-Universities- 
Hobby  Corridor  will  be  held  on 
February  19th,  February  21st  and 
February  27th,  2002.  See  ADDRESSES 
below  for  meeting  times  and  locations. 

All  of  the  scoping  meetings  will  be 
held  in  wheelchair-accessible  locations. 
Any  person  who  requires  language 
interpretation  or  special  communication 
accommodations  is  encouraged  to 
contact  the  project's  public  participation 
coordinator  at  713-739-6049  at  least  72 
hoius  prior  to  the  meeting.  Every 
reasonable  effort  will  be  made  to  meet 
your  needs.  Scoping  information 
material  will  be  available  at  the 
meetings  and  may  also  be  obtained  in 
advance  of  the  meetings  by  contacting 
the  public  participation  coordination  or 
by  contacting  METRO  at  the  address  or 
e-mail  identified  in  ADDRESSES  below. 
Oral  and  written  conunepts  may  be 
given  at  the  scoping  meetings.  A  court 
reporter  will  record  all  comments. 
.  ADDRESSES:  Written  comments  should 
be  sent  to  METRO  Mobility  2025,  Room 
21034,  PO  Box  61429,  Houston,  Texas 
77208-1429.  E-mail:  southeast- 
uiiiversities-hobby@ridemetro.org. 


Scoping  meetings  will  be  held  at  the 
following  locations: 

1.  February  19,  2002,  Jesse  H.  Jones 

Senior  High  School,  7414  St.  Lo, 
Houston,  Texas  77033,  5:00-8:00 
p.m.  Open  House,  6:30  p.m. 
Presentation. 

2.  February  21.  2002,  Texas  Southern 

University,  School  of  Technology 
Atrium,  3100  Cleburne  Avenue, 
Houston,  Texas  77004,  5:00-8:00 
p.m.  Open  House,  6:30  p.m. 
Presentation. 

3.  February  27,  2002,  Houston- 

Galveston  Area  Council,  3555 
Timmons  Lane — 2nd  Floor, 
Houston,  Texas  77027,  3:00-5:00 
p.m.  Agency  Scoping  Meeting, 
Conference  Room  A,  5:00-7:00  p.m. 
Open  House,  Conference  Room  B. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jesse  Balleza,  Community  Planner.  FTA, 
Region  VI,  819  Taylor  Street,  Fort 
Worth,  Texas  76102,  Telephone  (817) 
978-0550. 
SUPPLEMENTARY  INFORMATION: 

I.  Scoping 

FTA  and  METRO  invite  all  interested 
individuals  and  organizations,  and 
Federal,  State,  regional,  and  local 
agencies  to  participate  in  defining  the 
alternatives  to  be  evaluated  and 
identifying  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  During  scoping,  comments 
should  focus  on  identifying  specific 
social,  economic,  or  environmental 
impacts  to  be  evaluated,  and  suggesting 
alternatives  that  may  be  less  costly  or 
have  less  adverse  environmental 
impacts,  but  achieve  similar  objectives. 
Comments  during  scoping  should  focus 
on  the  issues  and  alternatives  for 
analysis,  and  not  on  a  preference  for  a 
particular  alternative.  Individual 
preference  for  a  particular  alternative 
should  be  communicated  through  the 
planning  process  or  during  the  comment 
period  for  the  Alternatives  Analysis 
Report. 

Prior  to  initiating  the  EIS,  planning 
studies  will  identify  a  LPIS  that 
includes  transit  improvements. 
Interested  individuals,  organizations, 
and  Federal,  State,  and  local  agencies 
are  invited  to  participate  in  refining  the 
purpose,  alternatives,  schedule,  and 
analysis  approach,  as  well  as  participate 
in  the  active  public  involvement 
program  throughout  the  planning 
process  and  project  implementation. 
The  public  is  invited  to  comment  on 
corridor  needs  and  alternatives  to  be 
addressed;  modes  and  technologies  to 
be  evaluated;  alignments  and  station- 
capital  facility  locations;  the 
environmental,  social,  and  economic 
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impacts  to  be  etnalyzed;  and  the 
evaluation  approach  to  be  used  to  select 
a  LPIS.  The  scoping  process  will 
provide  input  to  the  process  to  be  used 
for  the  evaluation  of  alternatives  during 
the  planning  process  and  the  early 
identification  of  environmental  issues  to 
be  considered  during  the  planning 
studies  and  in  the  EIS. 

Scoping  activities  are  being  initiated 
at  the  outset  of  the  planning  studies,  in 
advance  of  the  EIS,  to  maximize  the 
opportujiity  for  public  involvement  in 
the  consideration  of  alternatives  and 
reaching  decisions  about  the 
transportation  investments  that  will  be 
advanced  into  the  EIS  phase  of  project 
development. 

n.  Descriptioii  of  the  Project  Area  and 
Need 

Plaiming  studies  for  the  Southeast- 
Universities-Hobby  Corridor  will  be 
initiated  in  a  broadly  defined  area  in 
Harris  County,  Texas.  The  planning  area 
is  defined  to  include  part  of  downtown 
Houston,  extending  eastward  and  then 
to  the  southeast,  generally  boimded  by 
IH  45  on  the  east,  and  SH  288  and 
Almeda  Road  on  the  west.  The 
Southeast-UnivOTsities-Hobby  Corridor 
includes  the  Third  Ward,  the 
convention  center,  Enron  Field  (home  of 
the  Houston  Astros),  the  Texas  Southern 
University  (TSU)  and  University  of 
Houston  (UH)  campuses,  communities 
to  the  south,  and  Hobby  Airport.  The 
southern  boundary  is  inside  Beltway  8. 

The  corridor  is  significantly  more 
densely  developed  than  the  City  of 
Houston  as  a  whole.  Southeast  Houston 
has  a  large  transit  dependent 
population,  with  lower  average 
household  income  and  car  ownership 
and  higher  percentages  of  elderly  and 
disabled  persons  than  citywide.  Transit 
(bus)  ridership  in  the  corridor  is  strong, 
but  there  are  no  high  capacity  transit 
facilities  in  the  corridor.  "Super-stops" 
have  been  proposed  at  the  University  of 
Houston  and  Texas  Southern 
University. 

New  development  and  redevelopment 
is  occiuring  along  this  corridor  and  is 
expected  to  generate  further  increases  in 
demand  for  transit  services.  The 
universities  are  growing  in  enrollment. 
Hobby  Airport  is  a  significant 
employment  center,  as  are  TSU  and  UH. 
.  Outside  this  coiridor.  Downtown  and 
the  Texas  Medical  Center  are  the  nearest 
major  activity  centers.  There  is  a 
recognized  demand  linkage  between  the 
corridor  and  Houston's  Midtown  area 
and  the  Uptown- West  Loop  area  to  the 
west. 


m.  Alternatives 

In  accordance  with  NEPA.  a  public 
scoping  process  will  be  initiated  to 
identify  corridor  needs  and  alternatives. 
The  scoping  process  will  provide  the 
basis  for  the  evaluation  of  alternatives  as 
part  of  the  planning  studies,  and  the 
selection  of  a  LPIS  and  implementation 
program.  The  planning  studies  will 
consider  a  variety  of  transit  options  in 
the  corridor  based  on  input  received 
during  the  scoping  process.  It  is 
expected  that  the  LPIS  will  be  a 
combination  of  one  or  more  alternative 
options  identified.  Subsequent  to  the 
selection  of  the  LPIS.  the  selected 
alternatives  will  be  refined  and 
documented  in  the  EIS.  At  a  minimum, 
the  alternatives  to  be  considered  in  the 
planning  studies  include: 

•  No  Build  Alternative; 

•  Light  Rail  Transit  (LRT); 

•  Bus  Rapid  Transit; 

•  Commuter  Rail  along  existing 
railroad  facilities  in  the  corridor;  and 

•  HOV  system  improvements. 
Additional  reasonable  Build 

Alternatives  suggested  diuing  the 
scoping  process,  including  those 
involving  other  modes,  may  be 
considered. 

IV.  Probable  Efifects  and  Potential 
Impacts  for  Analysis 

FTA  and  METRO  will  evaluate  all 
social,  economic  and  environmental 
impacts  of  the  alternatives  analyzed  in 
the  EIS.  Impacts  may  include:  land  use, 
zoning,  and  economic  development; 
secondary  development;  cumulative 
impacts;  land  acquisition, 
displacements,  and  relocation  of 
existing  uses;  historic,  archaeological, 
and  cultural  resources;  parklands  and 
recreation  areas;  visual  and  aesthetic 
qualities;  neighborhoods  and 
communities;  environmental  justice;  air 
quality;  noise  and  vibration;  hazardous 
materials;  ecosystems;  water  resources; 
energy;  construction  impacts;  safety  and 
security;  utilities;  finance:  and 
transportation  impacts.  The  impacts 
will  be  evaluated  both  for  the 
construction  period  and  for  the  long- 
term  period  of  operation  of  each 
alternative.  Measvu'es  to  mitigate 
adverse  impacts  will  be  identified. 

V.  FTA  Procedures 

In  accordance  with  FTA  policy,  all 
federal  laws,  regulations  and  executive 
orders  affecting  project  development, 
including  but  not  limited  to  the 
regulations  of  the  Coimcil  on 
Environmental  Quality  and  FTA 
implementing  NEPA  (40  CFR  parts 
1500-1508  and  23  CFR  part  771),  the 
1990  Clean  Air  Act  Amendments, 


section  404  of  the  Clean  Water  Act, 
Executive  Order  12898  regarding 
environmental  justice,  the  National 
Historic  Preservation  Act,  the 
Endangered  Species  Act,  and  section 
4(f)  of  the  Department  of  Transportation 
Act,  will  be  addressed  to  the  maximum 
extent  practicable  during  the  NEPA 
process. 

Issued  on:  January  2,  2002. 
Robert  C.  Patrick, 

Regional  Administrator,  Federal  Transit 
Administration,  Region  VI,  Fort  Worth,  Texas. 
(FR  Doc.  02-558  Filed  1-8-02;  8:45  am) 

BHJJNG  CODE  4910-57-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Preparation  of  Environmental  impact 
Statement  on  Transit  Improvemento  In 
the  Uptown-West  lu>op  Corridor 
Located  in  Uptown  and  Along  ttie  West 
Loop  (iH-610  West)  In  Houston,  Harris 
County,  Texas 

AGENCY:  Federal  Transit  Administration, 
DOT. 

ACTION:  Notice  of  intent  to  prepare 
Environmental  Impact  Statement. 

SUMMARY:  The  Federal  Transit 
Administration  (FTA),  in  cooperation 
with  the  Metropolitan  Transit  Authority 
of  Harris  Coun^  (METRO),  intends  to 
prepare  an  Enviroimiental  Impact 
Statement  (EIS)  in  accordance  with  the 
National  Environmental  Policy  Act 
(NEPA),  to  evaluate  transportation 
improvements  in  the  Houston 
metropolitan  area  (Harris  County). 

The  EIS  will  evaluate  the  following 
transit  alternatives:  a  No  Build 
Alternative,  consisting  of  already 
planned  improvements  to  the  corridor, 
and  a  Build  Alternative,  consisting  of  a 
wide  range  of  transit  improvements.  The 
type,  location,  and  need  for  ancillary 
facilities,  such  as  maintenance  facilities, 
will  also  be  considered  for  each 
alternative.  Scoping  will  be 
accomplished  with  a  series  of  public 
meetings,  and  through  correspondence 
with  interested  persons,  organizations, 
and  Federal,  State  and  local  agencies. 

Depending  on  the  outcome  of  the 
scoping  process  and  the  analysis  of  a 
wide  range  of  transit  alternatives,  a 
Locally  Preferred  Investment  Strategy 
(LPIS)  will  be  selected  and  evaluated  in 
the  EIS.  The  EIS  will  evaluate  the 
potential  impacts  of  the  selected 
investment  strategy  (the  Build 
Alternative)  and  a  No  Build  Alternative. 

The  sequence  of  events  for  the 
planning  and  development  for  this 
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project  include  the  following  major 
milestones: 

•  Scoping  Process — early  opportunity 
for  public  input  to  the  study  scope  and 
project  alternatives.  Scoping  will  be 
accomplished  with  a  series  of  public 
meetings  and  through  correspondence 
with  interested  persons,  organizations, 
and  Federal.  State  and  local  agencies. 

•  Planning  Studies — evaluation  of 
proposed  improvement  alternatives, 
early  consideration  of  environmental 
factors,  concluding  with  the  selection  of 
a  LPIS. 

•  Conceptual  Engineering  and  Draft 
Environmental  Impact  Statement 
(EIS) — conceptual  definition  of  the 
alternatives  including  their  physical 
features  and  potential  impacts, 
consideration  of  mitigation  measures, 
preparation  and  circulation  of  the  Draft 
EIS,  and  public  hearing(s). 

•  Preliminary  Engineering  and  Final 
EIS — detailed  definition  of  the  proposed 
alternative's  physical  features, 
assessment  of  potential  impacts, 
development  of  selected  mitigation 
measures,  responses  to  comments 
offered  during  the  Draft  EIS  comment 
period,  and  preparation  of  the  Final  EIS. 
DATES:  Comment  Due  Date:  Written 
conmients  on  the  scope  of  alternatives 
and  impacts  considered  should  be  sent 
to  the  Metropolitan  Transit  Authority  of 
Harris  County  by  March  15,  2002.  See 
ADDRESSES  below. 

Scoping  Meetings:  Public  Scoping 
meetings  for  the  Uptown- West  Loop 
Corridor  will  be  held  on  February  12, 
2002  and  February  27,  2002.  See 
ADDRESSES  below  for  meeting  times  and 
locations. 

All  scoping  meetings  will  be  held  in 
wheelchair-accessible  locations.  Any 
person  who  requires  language 
interpretation  or  special  communication 
accommodations  is  encouraged  to 
contact  the  project's  public  participation 
coordinator  at  713-739-6049  at  least  72 
hours  prior  to  the  meeting.  Every 
reasonable  effort  will  be  made  to  meet 
your  needs.  Scoping  information 
material  will  be  available  at  the 
meetings  and  may  also  be  obtained  in 
advance  of  the  meetings  by  contacting 
the  public  participation  coordination  or 
by  contacting  METRO  at  the  address  or 
e-mail  identified  in  ADDRESSES  below. 
Oral  and  written  comments  may  be 
given  at  the  scoping  meetings.  A  court 
reporter  vrill  record  all  comments. 
ADDRESSES:  Written  comments  should 
be  sent  to  METRO  Mobility  2025,  Room 
21034,  P.O.  Box  61429,  Houston,  Texas 
77208-1429.  E-mail:  uptown- 
westIoop@ridemetro.org-  Scoping 
meetings  vdll  be  held  at  the  following 
locations: 


1.  February  12,  2001,  J.W.  Marriott 

Hotel.  Exhibition  Room,  5150 
Westheimer,  Houston,  Texas  77077, 
11:30  a.m.-2:30  p.m.  Open  House, 
6-8:30  p.m.  Open  House. 

2.  February  27,  2002,  Houston- 

Galveston  Area  Council,  3555 
Timmons  Lane — 2nd  Floor. 
Houston.  Texas  77027.  3-5  p.m. 
Agency  Scoping  Meeting, 
Conference  Room  A,  5-7  p.m.  Open 
House,  Conference  Room  B. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jesse  Balleza.  Commimity  Planner,  FTA, 
Region  VI,  819  Taylor  Street.  Fort 
Worth,  Texas  76102,  Telephone  (817) 
978-0550. 
SUPPLEMENTARY  INFORMATION: 

L  Scoping 

FTA  and  METRO  invite  all  interested 
individuals  and  organizations,  and 
Federal,  State,  regional,  and  local 
agencies  to  participate  in  defining  the 
alternatives  to  be  evaluated  and 
identifying  social,  economic,  or 
environmental  issues  related  to  the 
alternatives.  During  scoping,  comments 
should  focus  on  identifying  specific 
social,  economic,  or  environmental 
impacts  to  be  evaluated,  and  suggesting 
alternatives  that  may  be  less  costiy  or 
have  less  environmental  impacts,  but 
achieve  similar  objectives.  Comments 
diu°ing  scoping  should  focus  on  the 
issues  and  alternatives  for  analysis,  and 
not  on  a  preference  for  a  particular 
alternative.  Individual  preference  for  a 
particular  alternative  should  be 
communicated  through  the  planning 
process  and  during  the  comment  period 
for  the  Alternatives  Analysis  Report. 

Prior  to  initiating  the  EIS,  planning 
studies  will  identify  a  LPIS  that 
includes  transit  improvements. 
Interested  individuals,  organizations, 
and  Federal.  State,  and  local  agencies 
are  invited  to  participate  in  refining  the 
purpose,  alternatives,  schedule,  and 
analysis  approach,  as  well  as  participate 
in  the  active  public  involvement 
program  for  throughout  the  planning 
process  and  project  implementation. 
The  public  is  invited  to  comment  on 
corridor  needs  and  alternatives  to  be 
addressed:  modes  and  technologies  to 
be  evaluated;  alignments  and  station 
locations;  the  environmental,  social,  and 
economic  impacts  to  be  analyzed;  and 
the  evaluation  approach  to  be  used  to 
select  a  LPIS.  The  scoping  process  will 
provide  input  to  the  process  to  be  used 
for  the  evaluation  of  alternatives  during 
the  planning  process  and  the  early 
identification  of  enviroimiehtal  issues  to 
be  considered  during  the  planning 
studies  and  in  the  EIS. 

Scoping  activities  are  being  initiated 
at  the  outset  of  the  plaiming  studies,  in 


advance  of  the  EIS.  to  maximize  the 
opportunity  for  public  involvement  in 
the  consideration  of  alternatives  and 
reaching  decisions  about  the 
transportation  investments  that  will  be 
advanced  into  the  EIS  phase  of  project 
development. 

n.  Description  of  the  Project  Area  and 
Need 

The  study  area  for  the  Uptown-West 
Loop  Corridor  is  located  on  the  near 
west  side  of  the  City  of  Houston.  The 
study  area  extends  approximately  four 
miles  on  either  side  of  the  West  Loop 
from  the  Katy  Freeway  (IH-10)  on  the 
north  to  the  Southwest  Freeway  (U.S. 
59)  on  the  south.  The  West  Loop  is  the 
primary  north-south  transportation 
facility  in  the  comdor  providing  access 
to  the  Uptown/Galleria  area,  major 
employment,  residential,  retail  and 
activity  centers,  and  to  the  City  of 
Bellaire.  The  freeway  facility,  with  an 
average  right-of-way  width  of  350  feet, 
connects  with  other  portions  of  the  IH- 
610  loop,  such  as  the  North  Loop  and 
the  South  Loop,  that  circle  Houston.  In 
addition,  the  West  Loop  provides  a 
strategic  connection  to  other  regional 
freeway  corridors  including  the 
Northwest  Freeway  (U.S.  290).  the  Katy 
Freeway,  and  the  Southwest  Freeway. 
The  study  area  also  includes  METRO 
transit  center  facilities  on  the  north  and 
south  ends  of  the  corridor.  There  are  a 
variety  of  travel  markets  in  the  study 
that  include  home-to-work  trips,  and 
non-home  base  trips  such  as  business 
and  visitor  trips,  and  recreational- 
entertainment  trips. 

Substantial  new  development  and 
redevelopment  is  occurring  throughout 
-  the  corridor.  However,  future 
development  and  potential 
redevelopment  could  be  restricted  due 
to  limits  on  roadway  and  transit  system 
capacity  and  parking  facilities. 
Improved  transit  service,  connectivity, 
access,  and  capacity  are  seen  as 
essential  to  support  and  enhance 
economic  development  activity  and 
help  provide  a  framework  for  creating  a 
livable  and  sustainable  community. 

In  genwal,  the  following  needs  and 
problems  have  been  identified  as 
detrimental  to  the  continued  success  of 
the  Uptown-West  Loop  Corridor: 

(1)  Exclusive  transit  corridor  to 
improve  reliability  and  travel  time; 

(2)  Pervasive  congestion  at  key 
intersections; 

(3)  Service  to  distinct  travel  markets 

a.  Line-haul  services  on  the  Katy 
Freeway.  West  Loop.  Westpark  Toll 
Road,  and  Southwest  Freeway 

b.  Collection  and  distribution  services 
for  Uptown  Houston; 
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(4)  Poor  pedestrian  environment  and 
linkages: 

(5)  Conservation  of  Memorial  Park 
and  other  sensitive  land  uses; 

(6)  Air  and  noise  pollution; 

(7)  Visual  impacts  of  potential 
transportation  improvements. 

The  growth  in  population  and 
employment  in  the  corridor  is 
significantly  large  in  both  relative  and 
absolute  numbers.  Previous  study 
projections  indicate  that  patronage  to 
retail/entertainment  venues  in  the 
corridor  will  increase  as  well.  The 
projected  consequence  of  this  growth  is 
higher  traffic  volumes  throughout  local 
streets  and  the  West  Loop  throughout 
the  study  area.  Traffic  congestion  in  the 
study  area  will  increase  in  both  severity 
and  duration  as  the  peak  period 
"spreads"  to  encompass  earlier  and  later 
hours.  Travel  on  parallel  arterials  will 
increase  proportionately  as  congestion 
on  the  West  Loop  causes  a  higher 
fraction  of  travel  to  use  alternative 
routes.  Restricted  ingress  and  egress  to 
the  Uptown-West  Loop  area  and 
servicing  arterials  has  contributed  to  the 
unreliability  of  transit  services  and  will 
deteriorate  if  not  effectively  addressed. 

m.  Alternatives 

In  accordance  with  NEPA,  a  public 
scoping  process  will  be  initiated  to 
identify  corridor  needs  and  alternatives. 
The  scoping  process  will  provide  the 
basis  for  the  evaluation  of  alternatives  as 
part  of  the  planning  studies,  and  the 
selection  of  a  LPIS  and  implementation  . 
program.  The  planning  studies  will 
consider  a  variety  of  transit  options  in 
the  corridor  based  on  input  received 
during  the  scoping  process.  It  is 
expected  that  die  LPIS  will  be  a 
combination  of  one  or  more  alternative 
options  identified.  Subsequent  to  the 
selection  of  the  LPIS,  the  selected 
alternatives  will  be  refined  and 
documented  in  the  EIS.  At  a  minimum, 
the  alternatives  to  be  considered  in  the 
planning  studies  include: 

■  No  Build  Alternative; ' 

■  Bus  Rapid  Transit;      | 

■  HOV  system  improvements;  and 

■  Light  Rail  Transit  (LRT). 
Additional  reasonable  Build 

Alternatives  suggested  during  the 
scoping  process,  including  those 
involving  other  modes,  may  be 
considered. 

IV.  Probable  Effects  and  Potential 
Impacts  for  Analysis 

FTA  and  METRO  will  evaluate  all 
social,  economic  and  environmental 
impacts  of  the  alternatives  analyzed  in 
the  EIS.  Impacts  may  include:  Land  use, 
zoning,  and  economic  development; 
secondary  development;  cumulative 


impacts;  land  acquisition, 
displacements,  and  relocation  of 
existing  uses;  historic,  archaeological, 
and  cultiiral  resources;  parklands  and 
recreation  areas;  visual  and  aesthetic 
qualities;  neighborhoods  and 
communities:  environmental  justice;  air 
quality;  noise  and  vibration;  hazardous 
materials;  ecosystems;  water  resources; 
energy:  construction  impacts;  safety  and 
security:  utilities;  finance;  and 
transportation  impacts.  The  impacts 
will  be  evaluated  both  for  the 
construction  period  and  for  the  long- 
term  period  of  operation  of  each 
alternative.  Measures  to  mitigate 
adverse  impacts  will  be  identified. 

V,  FTA  Procedures 

In  accordance  with  FTA  policy,  all 
federal  laws,  regulations  and  executive 
orders  affecting  project  development, 
including  but  not  limited  to  the 
regulations  of  the  Council  on 
Environmental  Quality  and  FTA 
implementing  NEPA  (40  CFR  parts 
1500-1508  and  23  CFR  part  771).  the 
1990  Clean  Air  Act  Amendments, 
section  404  of  the  Clean  Water  Act. 
Executive  Order  12898  regarding 
environmental  justice,  the  National 
Historic  Preservation  Act.  the 
Endangered  Species  Act,  and  section 
4{f)  of  the  Department  of  Transportation 
Act,  will  be  addressed  to  the  maximum 
extent  practicable  during  the  NEPA 
process. 

Issued  on:  January  2,  2002. 
Robert  C.  Patrick, 

Regional  Administrator.  Federal  Tmnsit 
Administration,  Region  VI,  Fort  Worth,  Texas. 
(FR  Doc.  02-557  Filed  1-8-02;  8:45  am) 

BILLING  CODE  4910-57-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Preparation  of  Environmental  Impact 
Statement(s)  on  Highway  and  Transit 
improvements  in  the  North-Hardy 
Corridor  Extending  Along  and  Between 
Interstate  45  (IH  45)  and  Hardy  Toll 
Road  From  SH  242  in  Southern 
Montgomery  County,  Texas  to  Spur 
527  (Louisiana  Street  Exit  From  US  59 
South),  Harris  County 

agency:  Federal  Transit  Administration 

and  Federal  Highway  Administration, 

DOT. 

ACTION:  Notice  of  intent  to  prepare  an 

Environmental  Impact  Statement(s). 

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  Federal 
Highway  Administration  (FHWA),  in 
cooperation  with  the  Metropolitan 


Transit  Authority  of  Harris  County 
(METRO),  the  Texas  Department  of 
Transportatioii  (TxDOT),  and  die 
Houston-Galveston  Area  Council  (H- 
GAC).  intend  to  prepare  one  or  more 
Environmental  Policy  Act  (NEPA)  to 
evaluate  highway  and  transit 
improvements  in  the  North-Hardy 
Corridor  of  the  Houston  metropolitan 
area. 

The  EIS(s)  will  be  prepared  following 
completion  of  studies  of  potential 
transportation  improvements  in  the 
North-Hardy  Corridor  of  the  Houston 
metropolitan  area.  The  planning  studies 
will  conclude  with  the  selection  of  a 
Locally  preferred  Investment  Strategy 
(LPIS)  that  may  identify  both  transit  and 
highway  improvements  to  be 
implemented  in  the  corridor.  Transit 
and  highway  improvements  selected  for 
implementation  will  be  evaluated  in  the 
EIS.  If  the  selected  investments  are  in 
proximity  to  each  other  (i.e.  within  the 
same  right-of-way)  it  is  likely  that  a 
single  EIS  will  be  prepared.  If  the 
selected  investments  are  in  different 
locations,  two  EIS  will  be  prepared.  If 
the  selected  investments  are  in  different 
locations,  two  EIS  documents  may  be 
prepared.  The  decision  about  the 
number  of  EIS  documents  to  be 
prepared  will  be  determined  at  the 
conclusion  of  the  planning  studies.  The 
EIS(s)  will  evaluate  the  potential 
impacts  of  the  selected  investment 
strategy  (the  Build  Alternative)  and  a  No 
Build  Alternative. 

The  sequence  of  events  for  the 
planning  and  development  lor  this 
project  include  the  following  major 
milestones: 

•  Scoping  Process — early  opportunity 
for  public  input  to  the  study  scope  and 
project  alternatives.  Scoping  will  be 
accomplished  with  a  series  of  public 
meetings  and  through  correspondence 
with  interested  persons,  organizations, 
and  Federal,  State  and  local  agencies. 

•  Planning  Studies — evcduation  of 
proposed  improvement  alternatives, 
early  consideration  of  environmental 
factors,  concluding  with  the  selection  of 
a  LPIS.  A  decision  on  the  number  of  EIS 
documents  to  be  prepared  will  occ\u"  at 
the  conclusion  of  the  plaiming  studies. 

•  Conceptual  Engineering  and  Draft 
Environmental  Impact  Statement  (EIS) — 
conceptual  definition  of  the  alternatives 
to  be  evaluated  including  their  physical 
features  and  potential  impacts, 
consideration  of  mitigation  measures, 
preparation  and  circulation  of  the  Draft 
EIS(s)  comment  period,  and  preparation 
of  the  Final  EIS(s). 

•  Prefiminary  Engineering  and  Final 
EIS — detailed  definition  of  the  proposed 
alternative's  physical  features, 
assessment  of  potential  impacts, 
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development  of  selected  mitigation 
measures,  responses  to  comments 
offered  during  the  Draft  EIS(s)  comment 
period,  and  preparation  of  the  Final 
EIS(s). 

DATES:  Comment  Due  Date:  Written 
comments  on  the  scope  of  alternatives 
and  impacts  considered  should  be  sent 
to  the  Metropolitan  Transit  Authority  of 
Harris  County  by  March  15,  2002.  See 
ADDRESSES  Below. 

Scoping  Meetings:  Public  Scoping 
meetings  for  the  North-Hardy  Corridor 
will  be  held  on  February  5th,  February 
6th,  February  13th,  February  20th  and 
February  27di,  2002.  See  ADDRESSES 
below  for  meeting  times  and  locations. 

All  scoping  meetings  will  be  held  in 
wheelchair-accessible  locations.  Any 
person  who  requires  language 
interpretation  or  special  communication 
accommodations  is  encouraged  to 
contact  the  project's  public  participation 
coordinator  at  713-739-6049  at  least  72 
hours  prior  to  the  meeting.  Every . 
reasonable  effort  will  be  made  to  meet 
your  needs.  Scoping  information 
material  will  be  available  at  the 
meetings  and  may  also  be  obtained  in 
advance  of  the  meetings  by  contacting 
the  public  participation  coordination  or 
by  contacting  METRO  at  the  address  or 
e-mail  identified  in  ADDRESSES  below. 
Oral  and  written  comments  may  be 
given  at  the  scoping  meetings,  A  court 
reporter  will  record  all  conunents. 
ADDRESSES:  Written  comments  should 
be  sent  to  METRO  Mobility  2025,  Rm 
21034.  PO  Box  61429.  Houston,  Texas 
77208-1429.  E-mail: 
north-hardy@ridemetro.org.  Scoping 
meetings  will- be  held  at  the  following 
locations: 

1.  February  5,  2002,  Wesley  Community 

Center— Social  Hall,  1410  Lee  Road, 
Houston,  Texas  77009, 4:30-7:30 
p.m. 

2.  February  6.  2002.  Northline  Mall— 

Conununity  Room  (316),  Interstate- 
45  at  Crosstimbers,  Houston,  Texas 
77022,  4:30-7:30  p.m. 

3.  February  13.  2002,  North-Harris 

Montgomery  Conmiimity  College, 
Student  Center — South  Dining 
Room,  2700  W.  W.  Thome  Blvd.. 
4:30-7:30  p.m. 

4.  February  20.  2002.  Houston 

Community  College  System, 
Administration  Auditorium,  3100 
Main  Street  at  Elgin,  4:30-7:30  p.m. 

5.  February  27,  2002,  Houston- 

Galveston  Area  Council,  3555 
Timmons  Lane — 2nd  Floor,  3:00- 
5:00  p.m.  Agency  Scoping  Meeting, 
Conference  Room  A,  5:00-7:00  p.m. 
Open  House,  Conference  Room  B. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Jesse  Balleza,  Commimity  Planner,  FTA, 


Region  VI  819  Taylor  Street,  Fort  Worth. 

Texas  76102,  Telephone  (817)  978-0550 

or  Mr.  John  Mack,  District  Engineer, 

FHWA,  300  East  8th  Street,  Suite  826, 

Austin,  TX  78701,  Telephone:  512-536- 

5960. 

SUPPLEMENTARY  INFORMATION: 

L  Scoping 

FTA,  FHWA,  METRO,  TxDOT,  and 
the  Houston-Galveston  Area  Council 
(H-GAC)  invite  all.  interested 
individuals  and  organizations,  and 
Federal,  State,  regional,  and  local 
agencies  to  participate  in  defining  the 
alternatives  to  be  evaluated  and 
identifying  social,  economic,  or 
envirormiental  issues  related  to  the 
alternatives.  During  scoping,  comments 
should  focus  on  identifying  specific, 
social,  economic,  or  environmental 
impacts  to  be  evaluated,  and  suggesting 
alternatives  that  may  be  less  costly  or 
have  less  environmental  impacts,  but 
achieve  similar  objectives.  Comments 
during  scoping  should  focus  on  the 
issues  and  alternatives  for  analysis,  and 
not  on  a  preference  for  a  particular 
alternative.  Individual  preference  for  a 
particular  alternative  should  be 
communicated  through  the  planning 
process  and  during  the  comment  period 
for  the  Alternatives  Analysis  Report. 

Prior  to  initiating  the  EIS(s),  planning 
studies  will  identify  a  LPIS  that  is 
anticipated  to  include  transit  and 
highway  components.  Interested 
individuals,  organizations,  and  Federal, 
State,  and  local  agencies  are  invited  to 
participate  in  refining  the  purpose, 
alternatives,  schedule,  and  analysis 
approach,  as  well  as  participate  in  the 
active  public  involvement  program 
throughout  the  planning  process  and 
project  implementation.  "The  public  is 
invited  to  comment  on  corridor  needs 
and  alternatives  to  be  addressed:  modes 
and  technologies  to  be  evaluated; 
alignments  and  station  locations;  the 
envirormiental,  social,  and  economic 
impact  to  be  analyzed;  and  the 
evaluation  approach  to  be  used  to  select 
a  LPIS.  The  scoping  process  will 
provide  input  to  the  process  to  be  used 
for  the  evaluation  of  alternatives  during 
the  planning  process  and  the  early 
identification  of  environmental  issues  to 
be  considered  during  the  planning 
studies  and  in  the  EIS(s). 

Scoping  activities  are  being  initiated 
at  the  outset  of  the  plaiming  studies,  in 
advance  of  the  EIS(s),  to  maximize  the 
opportunity  for  public  involvement  in 
the  consideration  of  alternatives  and 
reaching  decisions  about  the 
transportation  investments  that  will  be 
advanced  into  the  EIS  phase  of  project 
development. 


n.  Description  of  the  Project  Area  and 
Needed 

Planning  studies  for  the  North-Hardy 
Corridor  will  be  initiated  in  a  broadly 
defined  study  area  in  Harris  and 
Montgomery  counties,  Texas,  extending 
along  and  between  IH  45  and  the  Hardy 
Toll  Road  from  SH  242  on  the  north  to 
Spur  527  (Louisiana  Street  exit  from  US 
59  South).  The  North  Hardy  Corridor 
includes  adjacent  communities  as  well 
as  the  George  Bush  Intercontinental 
Airport  and  connects  the  rapidly 
growing  northern  suburbs  and  the  re- 
developing northside  neighborhoods  to 
downtown  and  other  significant  activity 
centers  in  Houston. 

Some  areas  of  IH  45  do  not  meet 
accepted  modern  highway  design 
criteria  and  congestion  is  a  persistent 
problem  throughout  the  corridor.  A 
multi-modal  approach  to  expanding 
transit  and  highway  capacity  within  the 
corridor  is  to  be  considered. 

in.  Alternatives 

In  accordance  with  NEPA,  a  public 
scoping  process  will  be  initiated  to 
identify  corridor  needs  and  altemativesi 
The  scoping  process  will  provide  the 
basis  for  the  evaluation  of  alternatives  as 
part  of  the  planning  studies,  and  the 
selection  of  LPIS  and  implementation 
program.  The  planning  studies  will 
consider  a  variety  of  multi-modal 
highway  and  transit  options  in  the 
corridor  based  on  input  received  during 
the  scoping  process.  It  is  expected  that 
the  LPIS  will  be  a  combination  of  one 
or  more  alternative  options  identified. 
Subsequent  to  the  selection  of  the  LPIS, 
the  selected  alternatives  will  be  refined 
and  documented  in  the  EIS(s).  It  may  be 
.  necessary  to  prepare  more  than  one  EIS 
for  the  North  Hardy  Corridor  based  on 
the  outcome  of  the  planning  studies.  At 
a  minimum,  the  alternatives  to  be 
considered  in  the  planning  studies 
include: 

■  No  Build  Alternative; 

■  Extension  of  the  Light  Rail  Transit 
line  currently  under  construction  in 
Downtown  Houston; 

■  Commuter  Rail  along  existing 
railroad  facilities  in  the  corridor: 

■  Highway  upgrades  or  expansion; 
and 

■  HOV  system  improvements. 
Additional  reasonable  Build 

Alternatives  suggested  during  the 
scoping  process,  including  those 
involving  other  modes,  may  be 
considered. 

IV.  Probable  Effects  and  Potential 
Impacts  for  Analysis 

FTA,  FHWA,  METRO,  TxDOT,  and 
H-GAC  will  evaluate  all  social, 
economic  and  environmental  impacts  of 
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the  alternatives  analyzed  in  the  EIS(s). 
hnpacts  may  include:  Land  use,  zoning, 
and  economic  development;  secondary 
development;  cumulative  impacts;  land 
acquisition,  displacements,  and 
relocation  of  existing  uses;  historic, 
archaeological,  and  cultural  resources; 
parklands  and  recreation  areas;  visual 
and  aesthetic  qualities;  neighborhoods 
and  commimities;  environmental 
justice;  air  quality;  noise  and  vibration; 
hazardous  materials;  ecosystems 
(threatened  and  endangered  species); 
water  resources;  energy;  construction 
impacts;  safety  and  security;  utilities; 
finance;  and  transportation  impacts.  The 
impacts  will  be  evaluated  both  for  the 
construction  period  and  for  the  long- 
term  period  of  operation  of  each 
alternative.  Measures  to  mitigate 
adverse  impacts  will  be  identified. 

V.  FTA/FHWA  Procedures 

In  accordance  with  FTA/FHWA 
policy,  all  federal  laws,  regulations  and 
executive  orders  affecting  project 
development,  including  but  not  limited 
to  the  regulations  of  the  Council  on 
Enviroomental  Quality  and  FTA 
implementing  NEPA  (40  CFR  parts 
1500-1508  and  23  CFR  part  771).  the 
1990  Clean  Air  Act  Amendments, 
section  404  of  the  Clean  Water  Act. 
Executive  Order  12898  regarding 
environmental  justice,  the  National 
Historic  Preservation  Act,  the 
Endangered  Species  Act.  and  section 
4(f)  of  the  Department  of  Transportation 
Act,  will  be  addressed  to  the  maximum 
extend  practicable  during  the  NEPA 
process. 

Issued  on:  lanuary  2,  2002. 
Robert  C  Patrick,  | 

Regional  Administrator,  Federal  Transit 
Administration,  Region  VI,  Fort  Worth,  Texas. 
(FR  Doc.  02-556  Filed  l-»-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2001-11041;  Notice  1] 

Toyota  Motor  Corporation;  Receipt  of 
Application  for  Decision  of 
Inconsequential  Noncompliance 

Toyota  Motor  Corporation  (TMC)  has 
determined  that  certain  2000-2001 
Model  Year  (MY)  Celicas  are  equipped 
with  dajrtime  running  lamps  (DRLs) 
which  fail  to  meet  the  spacing 
requirements  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  108, 
"Lamps,  Reflective  Devices  and 
Associated  Equipment." 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  TMC  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

The  DRLs  on  the  Celica  are  provided 
by  the  upper  beam  headlamps  operating 
at  ^  lower  intensity,  with  each  lamp 
having  a  maximum  luminous  intensity 
of  roughly  5,880  candelas  at  test  point 
H-V  (as  described  in  FMVSS  No.  108 
test  procedures).  S5.5.11(a)(4)  of  FMVSS 
No.  108  requires  that  *****  if  not 
optically  combined  with  a  turn  signal 
lamp,  (the  DRL)  (shall  be)  located  so 
that  the  distance  fi'om  its  lighted  edge  to 
the  optical  center  of  the  nearest  turn 
signal  lamp  is  not  less  than  100  mm, 
unless  *  *  *  the  luminous  intensity  of 
the  DRL  is  not  more  than  2.600  candela 
any  location  in  the  beam.  *  *  *" 
However,  for  the  noncompliant  Celicas 
the  distance  from  the  DRL's  lighted  edge 
to  the  optical  center  of  the  nearest  turn 
signal  lamp  is  only  45.6  mm  and 
therefore,  the  DRLs  exceed  the 
maximiun  luminous  intensity  specified 
in  section  5.5.11(a)(4)(i)  of  FMVSS  108. 


Toyota  believes  that  this 
noncompliance  is  inconsequential  to 
motor  vehicle  safety,  and  therefore 
creates  no  unreasonable  risk  to  highway 
safety  for  the  following  reasons: 

S.5.5.11(a)  permits  an  upper  beam 
headlamp  intended  to  operate  as  a  DRL  to 
have  a  maximum  intensity  of  7000  cd,  and 
in  conjunction,  a  turn  signal  lamp  with  a 
minimum  intensity  of  200  cd,  as  long  as  the 
spacing  is  100  mm  or  greater.  Toyota 
conducted  subjective  evaluations  of  turn 
signal  visibility  using  20  contractors  for  the 
subject  vehicles  under  various  conditions, 
and  confirmed  that  visibility  for  the  subject 
vehicles  is  substantially  better  than  vehicles 
that  were  modified  to  meet  the  minimum 
turn  signal/maximum  DRL  luminous 
intensity  permitted  by  the  standard.  - 
According  to  Toyota's  evaluation,  the 
flashing  of  the  subject  turn  signals  can  be 
readily  discerned  by  a  driver  in  an  oncoming 
vehicle  at  a  distance  of  300  feet,  and  much 
more  so  than  vehicles  with  modified  signals/ 
DRLs.  The  assessment  distance  of  300  feet  is 
the  same  used  in  NHTSA's  own  evaluation 
of  turn  signal  masking,  as  described  in  the 
final  rule  published  in  the  Monday,  January 
11, 1992  Federal  Register  (58  FR  3500). 

In  addition  to  the  subjective  measures,  we 
also  provide  the  following  technical  factors 
which  contribute  to  good  visibility  of  the 
turn  signal  lamps: 

The  turn  signal  lighted  area  is  45.1cm  2, 
two  times  larger  than  the  22cm  ^  required  by 
FMVSS  108; 

The  luminous  intensity  of  the  subject 
vehicle's  turn  signal  lamps  are  568  cd,  or  2.8 
times  the  minimum  value  of  200  cd; 

The  substantial  distance  from  the  turn 
signal  optical  centei  (bulb  filament  axes)  to 
the  DRL's  lighted  edge  is  82  mm.  exceeding 
80%  of  the  requirements.  In  this  case,  the 
"substantial"  distance  refers  to  the  distance 
from  the  turn  signal's  optical  center  to  the 
actual  lighted  edge  "A"  (as  given  by  the 
Figiue  below),  although  the  theoretical 
lighted  edge  is  point  "C"  (45.6inm).  In  the 
Figure,  the  lighted  range  from  A  to  C  of  the 
reflector  emits  only  light  which  is  parallel  to 
the  axis  of  the  DRL,  which  can  only  be  seen 
by  drivers  in  oncoming  vehicles  that  are 
looking  along  the  optical  axis  of  the  DRL. 
However,  as  one  moves  off  center,  this  light 
is  no  longer  visible.  Therefore,  the 
perceptible  DRL's  lighted  area,  except  for  the 
unique  case  where  the  eye-point  is  on  the 
optical  axis  of  the  DRL,  is  actually  from  A  to 
B  (as  given  in  the  Figure). 
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The  subject  vehicles  meet  all  the 
requirements  of  CMVSS  108  and  the 
identical  DRL  requirements  which  are 
found  in  FMVSS  108  prior  to  October  1, 
1995; 

Finally,  although  Toyota  has  sold 
approximately  100,000  of  the  subject 
vehicles  since  the  summer  of  1999  in 
USA  and  Canada,  it  has  not  received 
any  customer  complaints  nor  accident 
reports  that  alleged  problems  with  turn 
signal  visibility  or  masking. 

Toyota  believes  that  the 
noncompliance  in  the  subject  vehicles  is 
inconsequential  to  motor  vehicle  safety 
for  the  reasons  outlined  above,  and 
therefore  should  be  exempted  from  the 
notification  and  remedy  requirements  of 


the  Safety  Act  for  this  specific 
noncompliance. 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  and  notice  number  and  be 
submitted  to:  U.S.  Department  of 
Transportation,  Docket  Management, 
Room  PL-401,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  It  is  requested 
that  two  copies  be  submitted. 

All  comments  received  before  the 
qlose  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  ^pporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 


When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below.  Conmient 
closing  date:  February  8,  2002. 

(49  U.S.C.  301118,  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.6) 

Issued  on:  January  3,  2002. 
Stephen  R.  Kratzke. 
Associate  Administrator  for  Safety 
Performance  Standards. 
(FR  Doc.  02-555  Filed  1-6-02;  6:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34150] 

The  Belt  Railway  Company  at 
Chicago— Trackage  Rights 
Exemption— Indiana  Hartwr  Belt 
Railroad  Company 

Indiana  Harbor  Belt  Railroad 
Company  (IHB),  a  Class  III  rail  carrier, 
has  agreed  to  grant  non-exclusive  bridge 
trackage  rights  to  The  Belt  Railway 
Company  of  Chicago  (BRC),  between  the 
connection  of  BRC  and  IHB  at  Argo,  IL, 
milepost  26.5  and  the  connection  of  IHB 
and  Canadian  National  Railroad 
Company  (CN)  at  Argo,  milepost  27.5,  a 
total  distance  of  approximately  1  mile. 

The  transaction  was  scheduled  to  be 
consimimated  on  or  after  December  27, 
2001,  the  effective  date  of  the 
exemption. 


The  purpose  of  the  trackage  rights  is 
to  provide  BRC  with  a  new  direct 
connection  with  CN  at  Argo  to  facilitate 
a  new  interchange  movement.. 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  III  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 


impose  labor  protective  conditions  for 
this  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34150,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Thomas  J. 
Healy.  Troutman  Sanders  LLP,  401 
Ninth  Street,  NW.,  Suite  1000, 
Washington,  DC  20004. 

Board  decisions  and  notices  are 
available  on  our  web  site  at 
'•WWW.STB.DOT.GOV." 

Decided:  January  2,  2002. 

By  the  Board,  David  M.  Konschnik, 
-  Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-413  Filed  1-8-02;  8:45  am] 
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NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  513 
nm  314f-AA25 

Debt  Collection 

agency:  National  Indian  Gaming 

Commission. 

action:  Interim  rule:  reopening  of 

comment  period. 

SUHMARY:  On  November  20,  2001,  the 
National  Indian  Gaming  Commission 
(Commission)  issued  an  interim  rule  (66 
FR  58056,  November  20,  2001) 
promulgating  regulations  setting  forth 
procedures  for  collecting  debts,  as 
required  by  the  Federal  Claims 
Collection  Act  of  1966,  as  amended  by 
the  Debt  Collection  Act  of  1982  and  the 
Debt  Collection  Improv3ment  Act  of 
1996.  The  45-day  period  for  filing 
comments  is  being  reopened. 


DATES:  Comments  shall  be  filed  on  or 
before  January  14,  2002. 
ADDRESSES:  Comments  may  be:  mailed 
to  Cynthia  Omberg,  National  Indian 
Gaming  Commission,  1441  L  Street, 
NW.,  Suite  9100,  Washington,  DC 
20005;  delivered  to  that  address 
between  8:30  a.m.  and  5:30  p.m., 
Monday  through  Friday;  or  faxed  to 
202/632-7066  (this  is  not  a  toll-free 
number).  Comments  received  may  be 
inspected  between  9  a.m.  and  noon,  and 
between  2  p.m.  and  5  p.m.,  Monday 
through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Omberg  at  202/632-7003;  fax 
202/632-7066  (not  toll-fi«e  numbers). 
SUPPLEMENTARY  INFORMATION:  These 
regulations  implement  the  requirements 
of  the  Federal  Claims  Collection  Act  of 
1966  (Public  Law  89-508,  80  Stat.  308) 
as  amended  by  the  Debt  Collection  Act 
of  1982  and  the  Debt  Collection 
Improvement  Act  of  1996  (Pubhc  Law 


104-134, 110  Stat.  1321).  These 
regulations  are  issued  in  conformity 
with  the  Federal  Claims  Collection 
Standards  (31  CFR  Chapter  IX).  Under 
these  regulations,  the  Commission  may 
collect  debts  owed  to  it  through  various 
methods,  including  administrative 
offset,  tax  refund  offset,  or  salary  offset. 

The  initial  comment  period  for  the 
regulations  closed  January  4,  2002.  In 
response  to  two  requests  for  extensions 
of  time,  the  Commission  grants 
interested  parties  10  additional  days  to 
determine  and  present  their  views.  As 
an  interim  ride  setting  out  agency 
procedure,  the  regulations  continue  to 
be  effective  during  the  comment  period. 

Montie  R.  Deer, 

Chairman,  National  Indian  Gaming ' 

Commission. 

[FR  Doc.  02-676  Filed  1-8-02;  8:45  ami 
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37CFR 

1 :.; 520 

38CFR 

52 660 

PropoMd  Rutes: 

3      2O0 

17 ,200 

21 200 

39CFR 

PropOMd  Rules: 

111 : 275 

40CFR  ! 

52 18,  19,822 

62 271 

63 825 

180 1102 

Propossd  nutas- 

3 278 

51 278 

52 50,849 

60 278 

62 .279 

63 278,850 

70 :.278 

123 278 


142 278 

145 278 

162 278 

233 278 

257 278 

258 278 

271 278 

281 278 

403 278 

501 278 

725 1179 

745 278 

763 278 

44CFR 

67 675 

PropoMd  Rules: 

67 709 

47CFR 

6 678 

7 678 

73 828,  829,  830 

76 678 

Proposed  Rules: 

73 851 


48CFR 

Proposed  Rules: 

23 631 

52 631 

49  CFR 

1 : 629 

192 1108 

195 831 

219 21,1116 

240 22 

Proposed  Rules: 

173 852 

529 710 

531 .......710 

533 ......710 

535.: 710 

537 710 

538 710,713 

541 710 

542 710 

543 710 

544 710 

551 ~ 710 

552 710 

553 710 

554 710 

555 710 


556 710 

557 710 

564 710 

565 710 

566 710 

567 710 

568 710 

569 710 

570 710 

572 710 

573 710 

574 710 

575 710 

576 710 

577 710 

578 710 

579 710 

50  CFR 

17 680 

223 1116 

229 1133,1142 

679....... 956,  1160,  1163 

Proposed  Rules: 

17 280 

635 629 

660 1186 

697 282 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JANUARY  9, 
2002 


AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Foot-and-mouth  disease; 
disease  status  change — 

IMetherlands  and  Northern 
Ireland;  published  1-9- 
02 

Overtime  services  relating  to 
imports  and  exports: 

Commuted  traveltime 
allowances;  published  1-9- 
02 

AGRICULTURE 
DEPARTMENT 

Food  Safety  and  inspection 
Service 

Meat  and  poultry  inspection: 

Retained  water  in  raw  meat 
and  poultry  products; 
poultry  chilling 
requirements;  published  1- 
9-01 

Con-ection;  published  4- 
17-01 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 

Indian  meal  moth  granulosis 
virus;  published  1-9-02 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Critical  habitat 
designations — 

Oahu  elepaio;  published 
12-10-01 

STATE  DEPARTMENT 

international  Traffic  in  Arms 
regulations: 

Tajikistan  and  Federal 
Republic  of  Yugoslavia 
(Serbia  and  Montenegro); 
removal  from  proscribed 
destinations  list;  published 
1-9-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Califomia  Prune/Plum  (Tree 
Removal)  Diversion 
Program;  implementation; 
comments  due  by  1-16-02; 
published  12-17-01  [FR  01- 
31038] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Northeast  Multispecies 
Fishing  Capacity 
Reduction  Program; 
comments  due  by  1-18- 
02;  published  12-19-01 
[FR  01-31262] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Security  futures  products: 
Large  trader  reports; 
reporting  levels; 
comments  due  by  1-14- 
02;  published  12-13-01 
[FR  01-30812] 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Retired  and  Senior  Volunteer 
Program;  amendments; 
comments  due  by  1-14-02; 
published  11-13-01  [FR  01- 
28254] 

DEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 

(FAR): 

Indefinite-delivery  contracts; 
progress  payment 
requests;  comments  due 
by  1-14-02;  published  11- 
14-01  [FR  01-28230] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

Phosphoric  acid 
manufacturing  and 
phosphate  fertilizers 
production  plants; 
comments  due  by  1-16- 
02;  published  12-17-01 
[FR  01-31009] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 

Phosphoric  acid 
manufacturing  and 
phosphate  fertilizers 
production  plants; 


comments  due  by  1-16- 
02;  published  12-17-01 
[FR  01-31010] 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Nonroad  large  spari<  ignition 
engines  and  recreational 
engines  (marine  and  land- 
based);  emissions  control; 
comments  due  by  1-18- 
02;  published  12-18-01 
[FR  01-31178] 
Air  programs: 
Ambient  air  quality 
standards,  national — 
Ozone;  response  to 
remand;  comments  due 
by  1-14-02;  published 
11-14-01  [FR  01-27820] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Kansas;  comments  due  by 

1-18-02;  published  12-19- 

01  [FR  01-31238] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
.    pollutants: 
Kansas;  comments  due  by 
1-18-02;  published  12-19- 
01  [FR  01-31239] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Wisconsin;  comments  due 
by  1-14-02;  published  12- 
14-01  [FR  01-30814] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Wisconsin;  comments  due 
by  1-14-02;  published  12- 
14-01  [FR  01-30815] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  1-14-02;  published 
12-13-01  [FR  01-30740] 
Water  pollution;  discharge  of 
pollutants  (NPDES): 
Concentrated  animal  feeding 
operations;  permit 
regulation  and  effluent 
limitations  guidelines  and 
standards;  data 
availability;  comments  due 


by  1-15-02;  published  11- 
21-01  [FR  01-28738] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Califomia;  comments  due  by 

1-14-02;  published  12-10- 

01  [FR  01-30387] 

Television  stations:  tat>le  of 
assignments: 
Utah  and  Nevada; 
comments  due  by  1-14- 
02;  published  12-18-01 
[FR  01-31187] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Indefinite-delivery  contracts; 
progress  payment 
requests;  comments  due 
by  1-14-02;  published  11- 
14-01  [FR  01-28230] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Risk-based  capital: 
Counterparty  haircuts, 
multifamily  loans,  and 
refunding:  technical 
amendments  and 
corrections;  comments 
due  by  1-17-02;  published 
12-18-01  [FR  01-30898] 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
La  Graciosa  thistle,  etc: 
comments  due  by  1-14- 
02;  published  11-15-01 
[FR  01-28041] 
Santa  Cruz  tarplant; 
comments  due  by  1-14- 
02;  published  11-15-01 
[FR  01-28040] 
■   Pygmy  rabbit;  Columbia 
Basin  distinct  population 
segment:  comments  due 
by  1-14-02:  published  11- 
30-01  [FR  01-29612] 

INTERIOR  DEPARTMENT 
National  Park  Service 

World  Henfage  Convention; 
comments  due  by  1-18-02; 
published  11-19-01  [FR  01- 
28256] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Aliens — 
Continued  detention  of 
aliens  subject  to 


IV 
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removal  orders; 
comments  due  by  1-14- 
02;  published  11-14-01 
(FR  01-28369] 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Acquisition  regulations: 
Scientific  and  technical 
reports;  comments  due  by 
1-14-02;  published  11-14- 
01  (FR  01-28242] 
Federal  Acquisition  Regulation 
(FAR): 

Indefinite-delivery  contracts; 
progress  payment 
requests;  comments  due 
by  1-14-02;  published  11- 
14-01  [FR  01-28230] 
Nix:i.EAR  REGULATORY 
COMMISSION 
Rulemaking  petitions: 
National  Mining  Association; 
comments  due  by  1-16- 
02;  published  11-2-01  [FR 
01-27536] 
Three  Mile  Island  Alert; 
comments  due  by  1-16- 
02;  published  11-2-01  [FR 
01-27576] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Actively  managed  exchange- 
traded  funds;  comments 
due  by  1-14-02;  published 
11-15-01  [FR  01-28572] 
AffKfiated  companies; 
mergers;  comments  due 
by  1-18-02;  published  11- 
15-01  [FR  01-28583] 
SOCIAL  SECURITY 
ADMINISTRATION 
Social  security  benefits: 
Federal  old  age,  survivors, 
and  disability  insurance- 
Digestive  system 
impairments;  medical 


criteria  evaluation; 
comments  due  by  1-14- 
02;  published  11-14-01 
[FR  01-28455] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  old  age,  survivors, 
and  disability  insurance — 
Musculoskeletal  system 
and  related  criteria; 
medical  criteria  for 
disability  determination; 
comments  due  by  1-18- 
02;  published  11-19-01 
[FR  01-28456] 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulations: 
Air  Transportation  Safety 
and  System  Stabilization 
Act;  air  canriers 
compensation  procedures 
Set-aside  of  compensation 

funds  for  air 

ambulances,  air  tour 

operators,  etc.; 

comments  due  by  1-16- 

02;  published  1-2-02 

[FR  01-32177] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 
Criminal  history  records 

checks;  comments  due  by 

1-17-02;  published  1-7-02 

[FR  02-00358] 
Airworthiness  directives: 
Boeing;  comments  due  by 

1-14-02;  published  11-13- 

01  [FR  01-28334] 
CFE  Co.;  comments  due  by 

1-18-02;  published  12-4- 

01  [FR  01-29947] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  standards: 
Special  conditions — 
Canadair  Model  CL-600- 
2A12  airplanes; 
comments  due  by  1-14- 
-    02;  published  12-13-01 
[FR  01-30638] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  1-16-02;  published 
12-17-01  [FR  01-31000] 
TREASURY  DEPARTMENT 
Customs  Service 
Merchandise  entry: 
Single  entry  for  split 
shipments;  comments  due 
by  1-15-02;  published  11- 
16-01  [FR  01-28551] 
VETERANS  EMPLOYMENT 
AND  TRAINING  SERVICE 
Annual  report  from  Federal 
contractors;  comments  due 
by  1-18-02;  published  12- 
19-01  [FR  01-31188] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  Kst  of 
publk:  biHs  from  the  current 
sesskx)  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  coniunctk>n 
with  "PLUS"  (Public  Laws 
Update  Sennce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  M^?:// 
www.nara.gov/fedregf 
plawcurr.html. 

The  text  of  laws  is  not 
put)lished  in  the 


Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phonOs  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  1789/P.L.  107-109 

Best  Pharmaceuticals  for 
Children  Act  (Jan.  4,  2002; 
115  Stat.  1408) 

Last  List  January  4,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifnation  servtee  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  httpJ/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv9listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 


This  servk»  is  strictly 
for  E-mail  notifk:ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk». 
PENS  cannot  respond  to 
specifk;  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thii^  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
ieam  wlien  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  tjays 
before  Dm  siiowa  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  tke  shown  dale. 


« 

•••••••    /••••••• 

• 

•••••••  /••••••* 

:  AFR     SM7TH512.T 

DEC97  R  1 

:  /^FRno    .<;MTTtT71?.T 

DBC97RI 

•  JOHN    SMITH 

•  JOHN    SMITH 

:  212    MAIN    STREET 

:  212    MAIN    STREET 

:  FORESTVILLE   MD   20704 

:  FORESTVILLE   MD    20704 

• 

•••••#••••••*••••••••••••••••••• 

To  be  sure  that  your  serviced  continues  without  interruption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

Td  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inquire  alMNit  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  c<MTespondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington,  DC  20402-9373.   ' 

To  ordM*  a  new  sulMcription:  Please  use  the  order  form  provided  below. 


Order  Processing  Cod*! 

*5468 


Superintendent  of  Dociunents  Subscription  Order  Form 

Chargt  your  oMar. 
If  Eaayl 

D  YES,  enter  my  subscriptioo(s)  as  fbUows:  ^o  to  your  orders  (202)  5I2-2256 

'  K-    V  ^  pjj^^  y^^  ^^^.^^  ^202)  5L2-18W 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (l-SA),  at  $764  each  per  year. 
subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


Company  or  personal  name 


Additional  address/atleiitioii  line 


Price  indades  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Please  Qioose  Method  of  Payment: 

I I  Check  Payable  to  die  Superintendent  of  Documents 

□  GPO  Deposit  Account        |    |    I    I    I    I    I    l-fl 


(Please  type  or  print) 


Street  address 


CH  VISA       n  MastciCard  Account 


Qty,  State.  ZIP  code 


(Credit  card  expiration  dale) 


Tlumkyoufor 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
MaiyncnaiGeyD 


Yts    NO 


Authorizing  signature  >< 

Mail  To:  Supointendent  of  Documents 

PO.  Box  371954.  Pittsburgh.  PA  lS7Sn-79«i4 


Public  Laws 


107th  Congress,  1st  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress,  1st  Session,  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http;//www.access. gpo.gov/nara005. html 


Superintendent  of  Documents  Subscriptions  Order  Form 
I    I  YES,  enter  my  subscription(s)  as  follows: 


Onlw  Processing  Code 

*6216 


ClMigw  your  ORfer.  j^^Kj 

To  fax  your  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress,  1st  Session.  2001  for  $225  per  subscription. 


The  total  cost  of  my  order  is  S  

International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


nease  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 


Additional  address/attention  line 


r~1  GPO  Deposit  Account        I    I    I 
[U  VISA      EH  MasteiCard  Account 


l-D 


Street  address 


City.  Stale.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  older  number  (optional) 


eloodMr 


YES  NO 


Authorizing  signature  ' 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


....        W^-iTU  J., 


^.  ^W 


Public  Papers 
of  the 
Presidents 
oftiie 
United  States 

William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)  $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) $60;00 

1995 

(Book  n)  $65.00 

1996 

(Book  I) $66.00 

1996   ■ 

(Book  n)  $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  H) .$78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  II)  $75.00 

2000-2001 

(Book  I) $68.50 
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GPO  Access 
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Federal  Register 
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Easy,  Convenient, 

FREE 
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Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  connect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 

To  dial  directly,  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required). 


You  may  also  connect  using  local  WAIS  client  software.  For  further  information, 
contact  the  GPO  Access  User  Support  Team: 


Voice:  (202)  512-1530  (7  a.m.  to  5  p.m.  Eastern  time). 

Fax:  (202)  512-1262  (24  hours  a  day,  7  days  a  week). 

Internet  E-Mail:  gpoaccess@gpo.gov 


(Rev.  4/23) 


Order  Now! 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart987 

[Docket  No.  FV01-987-1  FR] 

Domestic  Dates  Produced  or  Packed  in 
Riverside  County,  Caltfomia;  Increased 
Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  increases  the 
assessment  rate  established  for  the 
Califomia  Date  Administrative 
Committee  (Committee)  for  the  2001-02 
and  subsequent  crops  years  from  $0.10 
to  $0.25  per  himdredweight  of  dates 
handled.  The  Conmiittee  locally 
administers  the  marketing  order  that 
regulates  the  handling  of  dates 
produced  or  packed  in  Riverside 
County,  California.  Authorization  to 
assess  date  handlers  enables  the 
Committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  begins 
October  1  and  ends  September  30.  The 
assessment  rate  will  remain  in  effect 
indefinitely  imless  modified,   , 
suspended,  or  terminated. 
EFFECTIVE  DATE:  January  1 1 ,  2002 . 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Marketing  Assistant,  or  Richard 
P.  Van  Diest,  Marketing  Specialist, 
Califomia  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
2202  Monterey  St.,  suite  102B,  Fresno, 
CA  93721;  telephone:  (559)  487-5901, 
Fax:  (559)  487-5906;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 


regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  P.O.  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938,  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  987,  both  as  amended  (7 
CFR  part  987),  regulating  the  handling 
of  domestic  dates  produced  or  packed  in 
Riverside  County,  Califomia,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  Califomia  date  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  dates 
beginning  on  October  1,  2001,  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 
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This  rule  increases  the  assessment 
rate  established  for  the  Committee  for 
the  2001-02  and  subsequent  crop  years 
from  $0.10  per  hundredweight  to  $0.25 
per  himdredweight  of  assessable  dates 
handled. 

The  Califomia  date  marketing  order 
provides  authority  for  the  Committee, 
with  the  approval  of  USDA,  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  Committee  are  producers  and 
producer-handlers  of  Califomia  dates. 
They  are  familiar  with  the  Committee's 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  affected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1998-99  and  subsequent  crop 
years,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  frtim  crop 
year  to  crop  year  unless  modified, 
suspended,  or  terminated  by  the  USDA 
upon  recormnendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  the  USDA. 

The  Committee  met  on  August  16, 
2001,  and  imanimously  recommended 
2001-02  expenditures  of  $90,800  and  an 
assessment  rate  of  $0.25  per 
hundredweight  of  dates  handled.  In 
comparison,  last  year's  budgeted 
expenditures  were  $116,800.  The 
recommended  assessment  rate  of  $0.25 
is  $0.15  higher  than  the  rate  currently  in 
effect.  The  higher  assessment  rate  is 
needed  to  offset  a  reduction  in  the 
Committee's  reserve  funds  and  a 
reduction  in  surplus  funds  available  to 
the  Committee  from  the  sale  of  cull 
dates.  Proceeds  bom  the  sales  of  cull 
dates  are  deposited  into  the  siuplus 
accoimt  for  subsequent  use  by  the 
Committee  in  covering  the  surplus  pool 
share  of  the  Committee's  exp>enses. 
Handlers  may  also  dispose  of  cull  dates 
of  their  own  production  within  their 
own  livestock-feeding  operation; 
otherwise,  such  cull  dates  must  be 
shipped  or  delivered  to  the  Committee 
for  sale  to  non-human  food  product 
outlets. 

Last  year,  the  Committee  applied 
$15,000  of  surplus  account  monies  to 
cover  surplus  pool  expenses.  Based  on 
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a  recent  trend  of  declining  sales  of  cull 
dates  over  the  past  few  years,  the 
Committee  expects  the  surplus  pool 
share  of  expenses  during  2001-02  to  be 
$5,000,  or  $10,000  less  than  expected 
during  2000-01.  Hence,  the  revenue 
available  from  the  surplus  pool  to  cover 
Conunittee  expenses  during  2001-02  is 
expected  to  be  less  than  last  year.  To 
offset  this  reduction  in  income,  the 
Committee  recommended  increasing  the 
assessment  rate,  using  $20,550  from  its 
administrative  reserves,  and  $250  in 
interest  income  to  fund  the  2001-02 
budget. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-02  year  include  $54,700  in 
salaries  and  benefits,  $3,900  in  office 
administration,  $30,200  in  office 
expenses,  and  $2,000  for  contingencies. 
Budgeted  expenses  for  these  items  in 
2000-01  were  $54,100  in  salaries  and 
benefits,  $18,000  in  office 
administration,  $39,700  in  office 
expenses,  and  $5,000  for  contingencies. 

The  assessment  rate  recommended  by 
the  Conunittee  was  derived  from 
applying  the  following  formula  where: 
A  =  2001-02  siuplus  account  ($5,000); 
B  =  amoimt  taken  from  administrative 

reserves  ($20,550); 
C  =  2001-02  interest  income  ($250); 
D  =  2001-02  expenses  ($90,800); 
E  =  2001-02  expected  shipments 

(260,000  himdredweight): 
(D -(A  +  B  +  C) +  E  =  $0.25  per 

hundredweight. 

Estimated  shipments  should  provide 
$65,000  in  assessment  income.  Income 
derived  from  handler  assessments,  the 
siuplus  accoimt  (which  contains  money 
from  cull  date  sales),  and  the 
administrative  reserves  should  be 
adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  are  expected  to 
total  about  $20,800  by  September  30, 
2001,  and  therefore  will  be  less  than  the 
maximimi  permitted  by  the  order  (not  to 
exceed  50%  of  the  average  of  expenses 
incurred  during  the  most  recent  five 
preceding  crop  years;  §  987.72(c)). 

The  assessment  rate  established  in 
this  rule  will  continue  in  effect 
indefinitely  unless  modified, 
suspended,  or  terminated  by  USD  A 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
available  information. 

Although  this  assessment  rate  will  be 
in  effect  for  an  indefinite  period,  the 
Committee  will  continue  to  meet  prior 
to  or  diuing  each  crop  year  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 


USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  Adews  at  these  meetings. 
USDA  will  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
Committee's  2001-02  budget  and  those 
for  subsequent  crop  years  would  be 
reviewed  and,  as  appropriate,  approved 
by  USDA. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of . 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  100 
producers  of  dates  in  the  production 
area  and  approximately  10  handlers 
subject  to  regulation  imder  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
of  less  than  $750,000,  and  small 
agricultiual  service  firms  are  defined  as 
those  having  annual  receipts  are  less 
than  $5,000,000.  Five  of  the  10  handlers 
(50%)  shipped  over  $5,000,000  of  dates 
and  could  be  considered  large  handlers 
by  the  Small  Business  Administration. 
Five  of  the  10  handlers  shipped  imder 
$5,000,000  of  dates  and  could  be 
considered  small  handlers.  The  majority 
of  California  date  producers  may  be 
classified  as  small  entities. 

This  rule  increases  the  assessment 
rate  established  for  the  Committee  and 
collected  from  handlers  for  the  2001-02 
and  subsequent  crop  years  from  $0.10 
per  hundredweight  to  $0.25  per 
hundredweight  of  assessable  dates 
handled.  The  Committee  unanimously 
recommended  2001-02  expenditiu^s  of 
$90,800  and  an  assessment  rate  of  $0.25 
per  hundredweight.  The  assessment  rate 
of  $0.25  is  $0.15  higher  than  the  rate 
ciurently  in  effect.  The  quantity  of 
assessable  dates  for  the  2001-02  crop 
year  is  estimated  at  260,000 
hundredweight.  Thus,  the  $0.25  per 


himdredweight  rate  should  provide 
$65,000  in  assessment  income  and,  in 
conjimction  with  other  funds  available 
to  the  Committee,  be  adequate  to  meet 
this  year's  expenses.  Fimds  available  to 
the  Committee  include  income  derived 
bom  assessments,  the  surplus  account 
(which  contains  money  from  cull  date 
sales),  and  the  administrative  reserves. 

The  higher  assessment  rate  is  needed 
to  offset  a  reduction  in  the  Committee's 
reserve  funds  and  an  expected  reduction 
in  surplus  funds  available  to  the 
Committee  from  the  sale  of  cull  dates. 
Proceeds  from  the  sales  of  cull  dates  are 
deposited  into  the  surplus  account  for 
subsequent  use  by  the  Committee.  Last 
year  the  Committee  applied  $15,000  of 
surplus  accoimt  monies  to  cover  surplus 
pool  expenses.  Based  on  a  recent  trend 
of  declining  sales  of  cull  dates  over  the 
past  few  years,  this  year  the  Committee 
expects  to  apply  $5,000  to  the  budget 
from  the  sale  of  cull  dates. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-02  year  include  $54,700  in 
salaries  and  benefits,  $3,900  in  office 
administration,  $30,200  in  office 
expenses,  and  $2,000  for  contingencies. 
Budgeted  expenses  for  these  items  in 
2000-01  were  $54,100  in  salaries  and 
benefits,  $18,000  in  office 
administration,  $39,700  in  office 
expenses,  and  $5,000  for  contingencies. 

The  Committee  reviewed  and 
unanimously  recommended  2001-02 
expenditures  of  $90,800  which  included 
increases  in  salaries  and  benefits  and 
administrative  expenses.  Prior  to 
arriving  at  this  budget,  the  Conunittee 
considered  alternative  expenditure 
levels,  including  a  proposal  tfr'not  fund 
a  compliance  officer  position,  but 
determined  that  expenditures  for  the 
position  were  necessary  to  promote 
compUance  with  program  requirements. 
The  assessment  rate  of  $0.25  per 
hundredweight  of  assessable  dates  was 
then  determined  by  applying  the 
following  formula  where: 

A  =  2001-02  surplus  account  ($5,000); 
B  =  amount  taken  from  administrative 

reserves  ($20,550); 
C  =  2001-02  interest  income  ($250); 
D  =  2001-02  expenses  ($90,800); 
E  =  2001-02  expected  shipments 

(260,000  hundredweight); 
(D -(A  +  B  +  O) +E  =  $0.25  per 

hundredweight. 

Estimated  shipments  should  provide 
$65,000  in  assessment  income. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  crop  year  indicates  that 
the  grower  price  for  the  2001-02  season 
could  range  between  $30  and  $75  per 
hundredweight  of  dates.  Therefore,  the 
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estimated  assessment  revenue  for  the 
2001-02  crop  year  as  a  percentage  of 
total  grower  revenue  will  be  less  than 
one  percent. 

This  action  increases  the  assessment 
obligation  imposed  on  handlers.  While 
assessments  impose  some  additional 
costs  on  handlers,  the  costs  are  minimal 
and  uniform  on  all  handlers.  Some  of 
the  additional  costs  may  be  passed  on 
to  producers.  However,  these  costs  are 
offset  by  the  benefits  derived  by  the 
operation  of  the  marketing  oider.  In 
addition,  the  Committee's  meeting  was 
widely  publicized  throughout  the 
California  date  industry,  and  all 
interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deUberations  on  all  issues. 
Like  all  Committee  meetings,  the  August 
16,  2001,  meeting  was  a  public  meeting 
and  all  entities,  facith  large  and  small, 
were  able  to  express  views  on  this  issue. 

This  rule  imposes  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  C^fomia  date 
handlers.  As  ivith  all  Federal  marketing 
order  programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  role. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  October  15,  2001  (66  FR 
52363).  Copies  of  the  proposed  rule 
were  also  mailed  or  sent  via  facsimile  to 
all  date  handlers.  Finally,  the  proposal 
was  made  available  through  the  Internet 
by  the  Office  of  the  Federsd  Register.  A 
30-day  comment  period  ending 
November  14,  2001,  was  provided  for 
interested  parsons  to  respond  to  the 
proposal.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  v^;etable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.htmI.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Gueiber  at  the  previously  mentioned 
address  in  the  FOR  RJRTHER  MFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented  including  the 
infonnation  and  recommendation 
submitted  by  the  Committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tmd  to  effectuate  the  declared 
policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  also  found 
and  determined  that  good  cause  exists 
for  not  postponing  the  effective  date  of 
this  rule  until  30  days  after  publication 
in  the  Federal  Register  because 


handlers  are  afready  receiving  2001-02 
crop  conunodity  from  growers,  the  fiscal 
period  began  October  1,  and  the  rate 
applies  to  all  dates  received  during  the 
2001-02  and  subsequent  seasons. 
Further,  handlers  are  aware  of  this  rule 
which  was  recommended  at  a  public 
meeting.  Also,  a  30-day  comment  period 
was  provided  for  in  the  proposed  rule. 

List  of  Subjects  in  7  CFR  Part  987 

Dates,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  987  is  amended  as 
follows: 

PART  967— DOMESTIC  DATES 
PRODUCED  OR  PACKED  IN 
RIVERSIDE  COUNTY.  CAUFORMA 

1.  The  authority  citation  for  7  CFR 
part  987  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  987.339  is  revised  to  read 
as  follows: 

§967.339    Am— ament  rate. 

On  and  after  October  1,  2001,  an 
assessment  rate  of  $0.25  per 
himdredweight  is  established  for 
California  dates. 

Dated:  )anuary  3,  2002. 
A.|.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 
[FR  Doc.  02-580  Filed  1-9-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Food  SafMy  and  Inapaction  Sarvioa 

9CFRParta381and441 

[Doekat  No.  01-046N] 
RIN0683-AC87 

* 

Ratalned  Wadar  in  Raw  Meat  and 
Poultry  Products:  Suspanaion  of 
Raguiation 

AGENCY:  Food  Safety  and  Inspection 

Service.  USDA. 

ACTION:  Final  Rule;  Suspension  of 

regulation. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  suspending 
until  January  9,  2003,  regulations  that 
limit  water  retained  by  raw  meat  and 
poultry  products  from  post-evisceration 
processing  to  the  amount  that  is 
unavoidable  in  meeting  applicable  food 
safety  requirements  and  that  require 
labeling  for  the  amount  of  water 
retained.  The  original  effective  date  of 


these  final  regidations  was  January  9, 
2002.  FSIS  is  taking  this  action  in 
response  to  a  petition  bom  four  trade 
associations  representing  the  meat  and 
poultry  industries.  The  petitioners 
requested  the  effective  date  be  extended 
until  August,  2004.  However,  FSIS  has 
decided  that  a  one-year  suspension  of 
the  regulation  will  allow  the  meat  and 
poultry  industry  sufficient  time  to 
complete  necessary  experimentation, 
including  microbial  testing  and  chilling 
system  trials  under  FSIS-accepted  data 
collection  protocols;  to  fine-tune  and 
stabilize  newly  adjusted  processes;  and 
to  conduct  regular  measurements  of 
retained  water  at  packaging.  Suspension 
of  the  regulation  also  will  provide 
members  of  the  meat  and  poultry 
industry  sufficient  time  to  order  new 
supplies  of  labels  with  statements 
reflecting  the  amount  of  retained  water 
in  their  raw  products. 

The  final  nile  promulgating  the 
retained  water  regulations  also  made 
numerous  technical  amendments  in  the 
sections  of  the  poultry  products 
inspection  regulations  that  concern 
poultry  chilling  practices.  The  effective 
date  of  these  amendments  wiU  remain 
January  9,  2002. 
DATES:  The  effective  date  of  the 
amendments  of  9  CFR  381.65  and 
381.66  pubUshed  January  9,  2001  (66  FR 
.  1750),  as  corrected  by  the  Federal 
Register  notice  pubUshed  April  17, 
2001,  at  66  FR  19713-19714,  is  and 
remains  January  9,  2002.  9  CFR  part  441 
is  suspended  from  January  9,  2002,  until 
January  9,  2003. 

FOR  RmTHER  INFORMATION  CONTACT:  Dr. 
Daniel  L.  Engeljohn,  Director, 
Regulations  and  Directives  Development 
Staff,  OPPDE.  FSIS,  U.S.  Department  of 
Agriculture,  Washington,  DC  20250- 
3700;  (202)  720-3219. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  January  9,  2001,  FSIS  published  a 
final  rule  in  the  Federal  Register  (66  FR 
1750)  that,  among  other  things, 
promulgated  regulations  limiting  the 
amount  of  water  that  could  be  retained 
by  raw,  single-ingredient,  meat  and 
poultry  products  as  a  result  of  post- 
evisceration  processing,  such  as  carcass 
washing  and  chilling.  Undo'  these 
regulations  (codified  at  9  CFR  441.10). 
raw  hvestodc  and  poultry  carcasses  and 
parts  will  not  be  permitted  to  retain 
water  resulting  frtim  post-evisceration 
processing  unless  the  establishment 
preparing  those  carcasses  and  parts 
demonstrates  to  FSIS,  with  data 
collected  under  a  written  protocol,  that 
any  water  retained  in  the  carcasses  and 
parts  is  an  inevitable  consequence  of  the 
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process  used  to  meet  applicable  food 
safety  requirements.  The  labels  of 
products  covered  by  the  rule  must  bear 
statements  indicating  the  maximiun 
percentage  of  retained  water  in  the 
products.  On  June  29,  2001,  FSIS  issued 
instructions  to  its  personnel  (FSIS 
Notice  22-01)  on  procedures,  including 
those  for  review  of  data  collection 
protocols,  that  are  to  be  followed  during 
the  period  before  the  new  water 
retention  regulations  become  effective. 

In  the  Federal  Register  of  October  17, 
2001  (66  FR  52715),  FSIS  published  a 
notice  on  a  petition  by  the  National 
Chicken  Council,  the  National  Turkey 
Federation,  the  National  Food 
Processors  Assods^on,  and  the 
American  Meat  Institute  requesting  that 
FSIS  postpone  until  August  1,  2004,  the 
effective  date  of  the  water  retention 
regulations. 

The  petitioners  assert  that 
postponement  of  the  effective  date  is 
necessary  because  affected  companies 
will  not  be  able  to  comply  with  the 
regulations  until  they  have  completed 
several  steps  for  which  the  Agency  did 
not  allow  sufficient  time.  The 
petitioners  maintain  that  some 
companies  will  not  be  able  to  begin  data 
collection  under  FSIS-accepted  data 
collection  protocols  until  late  2001;  that 
testing  to  determine  the  relationship 
between  Salmonella  and  water  retention 
levels  and  seasonal  variatioa  in  the 
moisture  content  of  poultry  will  not  be 
completed  until  early  2003;  and  that, 
after  such  testing,  changes  in  labels  and 
the  labeling  of  many  products  affected 
by  the  final  rule  cannot  be  completed 
until  mid-2004.  | 

Commeiits  on  the  Industry  I^etition 

In  the  October  17,  2001,  Federal 
Register  notice,  FSIS  posed  five 
questions: 

1.  Did  the  Agency  allow  the  regulated 
industry  siiffident  time—one  year  from 
publication  of  the  final  rule — to  prepare 
for  implementation?  Explain  why  the 
time  for  implementation  was  adequate 
or  inadequate. 

2.  Is  available  laboratory  capacity 
sufficient  or  insufficient  to  enable  the 
industry  to  comply  with  the  new 
regulations  by  the  effective  date? 

3.  Is  there  additional  information  on 
the  time  necessary  to  produce  new 
labels  for  retained-water  products  that 
the  Agency  should  consider? 

4.  Would  postponement  of  the 
effective  date  be  feir  or  unfair  to  anyone 
and,  if  so.  how? 

5.  Would  postponement  of  the 
effective  date  of  the  new  retained  water 
regulations  (9  CFR  441.10)  affect 
consumers  and,  if  so,  how? 


In  posing  these  questions,  FSIS  was 
seeking  additional  information  not 
already  available  to  help  the  Agency 
decide  the  matter  addressed  by  the 
petition. 

Most  of  the  commenters  responded  to 
some  or  all  of  the  five  questions  that 
FSIS  posed  in  the  notice.  The  Agency 
received  41  comments  in  response  to 
the  Federal  Register  notice  on  the 
petition.  Thirty-seven  comments  were 
from  poultry  processing  establishment 
managers  or  other  poultry  company 
officios.  All  favored  postponing  the 
effective  date  of  the  retained  water 
regiUations.  A  meat  and  poultry 
industry  association  also  filed  a 
comment  supporting  postponement. 
Two  cattle  producer  associations  and  an 
FSIS  employee  opposed  postponement. 

Comments  Supporting  the  Petition 

Conunenters  that  supported 
postponement  of  the  effective  date  of 
the  final  rule  stated  that  the  time 
allowed  the  industry  to  prepare  for 
implementation— one  year — ^was 
insufficient.  They  noted  that  adequate 
guidelines  for  developing  a  moisture 
data  collection  protocol  were  not 
available  from  FSIS  until  summer  2001 
and  waiting  for  the  FSIS  to  review 
protocols  voluntarily  submitted  to  the 
Agency  consumed  additional  time.  After 
completion  of  experimentation  imder 
the  protocol,  the  commenters  claimed, 
additional  time  would  be  necessary  to 
develop  a  process  control  program  and 
make  the  necessary  adjustments  to 
ensure  its  effectiveness. 

Comments  asserted  that  companies 
would  have  to  have  2-to-12  months  to 
exhaust  their  supplies  of  labeled 
packaging  materials  already  in  stock. 
Also,  once  reliable  data  on  the  amount 
of  retained  water  in  raw  products  had 
been  developed,  2  to  3  months  would  be 
necessary  for  label  suppUers  to  prepare 
new  plates  and  labels  for  the  products. 
Commenters  noted  that  the 
development  of  new  pre-labeled 
packaging  for  poultry  products  is  a  two- 
stage  process  involving,  first,  the 
development  of  new  plates  and  second, 
the  printing  of  new  labels.  They  stated 
that  there  is  insufficient  label-making 
'  capacity  in  the  industry  to  meet  the 
demands  for  new  labels  of  all 
companies  trying  to  comply  with  the 
new  regulations  by  the  existing  effective 
date. 

Several  managers  of  one  firm  argued 
that  the  short,  one-year  implementation 
time  provided  by  the  final  rule  would 
effectively  force  companies  to  label 
parts  with  "up  to  X%  retained 
moistme"  with  X  =  the  whole-bird 
retention  amount.  The  reason  for  this  is 
that  the  amount  of  retained  moisture  in 


whole  birds  is  easier  to  determine  than 
that  for  parts.  But  that  amount  is  also 
likely  to  be  significantly  higher  than  the 
retention  amoimt  for  parts. 

The  commenters  that  favored 
postponement  of  the  effective  date  of 
the  final  rule  argued  that  laboratory 
capacity  available  to  establishments  was 
insufficient  for  them  to  be  able  to  meet 
the  effective  date.  Most  commenting  on 
this  issue  said  that  their  establishments 
do  not  have  on-premises  capability  to 
do  Salmonella  testing  and  that  they  had 
no  drying  oven  to  use  in  the  oven- 
drying  test  for  total  moisture.  They  also 
stated  that  they  needed  to  collect 
additional  samples  to  determine 
whether  they  would  be  meeting  generic 
E.  coli  process  control  criteria  imder  the 
new  rule. 

Those  supporting  the  petition  tended 
to  argue  that  postponement  would  be 
fair  to  both  constuners  and  the  industry. 
Not  postponing  could  result  in  a  virtual 
shutdown  of  the  industry  because 
product  would  suddenly  be  misbranded 
and  could  not  be  sold  legally.  As  a 
resiilt,  with  the  amoimt  of  animal 
protein  product  available  to  consumers 
decreasing,  such  product  would  only  be 
available  to  them  at  higher  prices.  Also, 
a  shutdown  in  the  industry  would  affect . 
farmers,  feed  suppliers,  truckers, 
warehouses,  and  many  others. 
Unemployment  would  increase. 
Reduced  tax  revenues  would  adversely 
affect  the  Govenunent. 

Those  supporting  the  petition  argued 
that  postponement  of  the  effective  date 
woidd  be  fair  to  consumers.  Consimiers 
would  continue  to  have  protein  product 
choices  in  the  marketplace.  The  effect  of 
the  postponement  on  their  budgets 
would  be  minimal.  They  would  still  be 
able  to  make  informed  purchasing 
decisions  based  on  past  industry 
performance.  And  they  would 
experience  no  change  in  the 
acceptability  and  safety  of  the  products. 

Some  pomtry  company  officials 
argued  that  postponement  would  allow 
time  for  industry  and  Government  to 
develop  "best  practices,"  with  the  goal 
of  providing  more  accurate  information 
to  consumers. 

Some  poultry  company  officials 
argued  that  non-poultry  entity 
arguments,  especially  regarding  the 
alleged  unfairness  to  red  meat  of 
allowing  retained  water  in  poultry 
products,  are  political  and  not 
supportable  without  testing. 

Tne  association  representing  both 
meat  and  poiUtry  companies  suggested 
that  precautions  taken  since  the  recent 
anthrax  attacks  through  the  mail  may 
have  resulted  in  delayed  delivery  of 
some  draft  protocols  to  FSIS.  and  thus 
their  review. 
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Commenters  Opposing  Postponement 

Those  opposing  postponement  of  the 
effective 'date  of  the  final  rule  argued 
that  the  issue  of  allowing  retained  water 
in  poultry  products  has  been  before 
FSIS  for  more  than  seven  years.  To 
delay  implementation  of  the  new 
regulations  would  be  to  perpetuate  an 
inequity. 

Moreover,  these  comments  pointed 
out.  the  industry  has  known  since  at 
least  September  1998  that  changes  in 
the  regulations  were  imminent.  These 
comments  stated  that  some  companies 
have  prepared  for  the  January  9.  2001. 
changes  and  will  be  ready,  while  other 
companies  have  deliberately  avoided 
preparing  in  hopes  that  the  effective 
date  would  be  postponed  and  current 
practices  continued. 

These  commenters  said  that  the  time 
frame  for  implementing  the  final  rule 
was  adequate  and  that  the  poultry 
products  industry  is  only  dragging  its 
feet.  The  trade  association  representing 
cattle  producers  agreed  with  these 
commenters  and  added  that  since  the 
poultry  industry  and  FSIS  had  in  July 
2001  finally  reached  agreement  on  a 
protocol  framework  for  determining 
retained  water  in  products,  the  effective 
date  for  the  entire  poultry  industry 
should  be  no  later  than  July  2002. 

Another  opponent  of  the  petition 
stated  that  available  testing  facilities  are 
adequate.  Many  establishments  are 
capable  of  performing  necessary  tests. 

One  opponent  of  the  petition  stated 
that  simple  labeling  changes  are  often  - 
made  at  the  estabUshment  and  can  be 
effected  in  a  few  minutes.  Elaborate 
labeling  changes  can  be  accomplished 
in  just  a  few  days. 

Several  opponents  of  the  petition  said 
that  postponement  of  the  effective  date 
of  the  final  rule  woidd  be  unfair  both  to 
consumers  and  to  the  red  meat  industry. 
The  poultry  industry  would  benefit  by 
continuing  to  be  able  to  sell  water  to 
consumers  at  poultry  prices. 

One  opponent  of  die  petition  stated 
that  postponement  of  the  effective  date 
woidd  certainly  affect  consumers.  Since 
July  1997.  there  has  been  no  regulatory 
limit  on  water  retention  in  most  raw 
poultry  products;  therefore,  the 
consumer  does  not  know  how  much 
water  the  product  may  retain  frtim 
processing  because  the  amount  is  not  on 
the  label.  This  commenter  calculated 
that  a  postponement  of  660  days  would 
allow  an  average  large  poultry 
establishment  to  gain  $30.2  million  by 
in  effect  selling  excess  water  without 
being  held  accountable  for  doing  so. 

One  of  the  cattle  producer 
associations  stated  that  FSIS  should 
acknowledge  that  the  poultry  industry 


has  made  dramatic  progress  in  reducing 
Salmonella  prevalence  in  the  wake  of 
the  PR/HACCP  rulemaking.  Therefore 
FSIS  should  not  force  the  poultry 
industry  to  perform  a  complicated 
analysis  of  die  relationship  between 
water  retention  levels  and  Salmonella 
prevalence  at  this  time.  Rather,  the 
Agency  should  focus  on  requiring  the 
poultry  industry  to  minimize  the 
amount  of  retained  water  in  meeting  the 
time/temperature  chilling  requirements 
forpoult^  and  HACCP  requirements. 
Tliis  association  said  that,  given  the 
fact  that  the  poultry  industry  and  FSIS 
did  not  agree  on  a  data-collection 
protocol  framework  until  July  2001, 
labeling  should  be  in  place  by  January 
2002  for  those  companies  that  are 
capable  of  meeting  that  deadline  and  by 
July  2002  for  the  whole  industry. 

FSIS'  Response  to  the  Petition  and 
Coounents 

Having  considered  the  petition  and 
the  comments  received,  the  Agency 
differs  somewhat  with  the  industry  on 
several  matters  addressed  in  the 
petition.  Among  thfese  are:  the  effect  of 
FSIS  review  of  data  collection  protocols 
on  poultry  industry  chilling  system  tests 
and  data  collection;  the  burden  that 
testing  associated  with  implementation 
of  the  new  regulations  will  impose  on 
industry  laboratory  capacity;  the  need 
for  additional  data  collection  to  account 
for  seasonal  variation  in  naturally 
occurring  moisture  in  poultry;  and, 
moisture  levels  having  been  determined, 
the  need  for  up  to  14  additional  months 
for  labels  to  be  prepared  for  all  affected 
products. 

Review  of  Protocols 

Although  FSIS  has  established  a 
procediue  for  Agency  review  of 
protocols  submitted  by  industry,  the 
new  retained  water  regulations  merely 
require  an  establishment  subject  to  the 
regulations  to  notify  the  Agency  and 
make  the  protocol  available  for  review 
and  gives  the  Agency  30  days  to  object 
to  or  require  the  establishment  to  make 
changes  in  the  protocol.  The  regulations 
do  not  literally  preclude  the 
establishment  from  imdertaking  data 
collection  under  a  sound  protocol  as 
soon  as  the  protocol  is  developed.  An 
establishment's  decision  to  wait  until  it 
receives  a  "no  objection"  letter  from  the 
Agency  is  not  mandated. 

On  the  point  that  the  industry  has  had 
only  since  July  2001  to  begin  data 
collection  under  acceptable  protocols,  it 
is  the  case  that  questions  about  a 
"model"  protocol  were  resolved  by  that 
time.  However,  the  Agency's 
expectations  respecting  the  necessary 
elements  of  such  a  protocol  were  known 


well  before  then.  The  Agency  has 
encouraged  the  industry  to  undertake 
data  collection  since  at  least  December 
9, 1997,  when  FSIS  published  a  Federal 
Register  notice  (62  FR  64767)  detailing 
the  elements  of  a  data  collection 
protocol  for  water  retention  in  raw  meat 
and  poultry  products. 

In  its  petition,  the  industry  asserts 
that  because  of  the  time  needed  for  FSIS 
review  of  protocols,  not  all 
establishments  will  be  able  to  begin  data 
collection  on  retained  water  until 
December  2001.  At  present,  FSIS  has 
reviewed  well  over  200  protocols  (238 
by  December  6,  2001)  that  were 
submitted  for  the  most  part  by  poultry 
slaughtering  establishments.  As  the 
review  of  submitted  protocols  has 
proceeded,  the  review  time  per  protocol 
has  decreased  and  the  review 
procedures  have  been  perfected  to  the 
point  that  the  Agency's  Office  of  Policy, 
Program  Development,  and  Evaluation 
will  soon  be  able  to  turn  over  protocol 
review  responsibilities  to  the  Office  of 
Field  Operations. 

FSIS  understands  that  most 
establishments  whose  protocols  have 
been  reviewed  are  now  well  into  the 
process  of  collecting  retained  water  data 
and  will  soon  have  reliable  information 
to  support  new  product  labels.  This  fact 
indicates  to  us  that  a  typical  poultry 
establishment  may  not  need  more  than 
a  few  weeks  to  carry  out  trials  of  its 
chilling  system  using  different  sets  of 
variables  and  obtain  data  that  is 
sufficient  to  support  retained  water 
labeling. 

Laboratory  Capacity 

Since  the  protocol  review  process  is 
resulting  in  a  phased  beginning  of  data 
collection  in  the  industry,  the 
laboratories  employed  by  the 
establishments  can  be  expected  to  adjust 
to  the  gradually  rising  load  on  their 
analytical  resources.  Nor  do  the  retained 
water  regulations  entail  laboratory  - 
testing  on  a  grandiose  scale. 
ConsequenUy,  the  scenario  of  an  over 
burdened  industry  laboratory  capacity 
as  envisioned  by  the  industry  petition 
should  not  develop. 

In  their  comments  on  the  petition, 
many  establishments  expressed  an 
interest  in  the  oven  drying  method 
discussed  in  the  final  rule.  These 
establishments  noted  that  few  of  their 
laboratories  were  equipped  with  the 
apparatus  necessary  to  apply  the 
method.  The  need  to  send  samples  to- an 
outside  laboratory  to  obtain  definitive 
total  and  retained  water  measurements 
would  result  in  delaying  residts. 
Further,  with  many  establishments 
requiring  the  same  tests,  the  laboratory 
capacity  availcble  to  the  industry  for 
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these  tests  would  quickly  become 
overburdened. 

FSIS  observes  that,  although  the 
Agency  does  not  discourage  them  from 
doing  so,  FSIS  is  not  requiring 
establishments  to  perform 
microbiological  testing  on  the  scale 
contemplated  by  the  industry  in  its 
petition.  Nor  does  FSIS  specifically 
require  the  use  of  the  oven-drying 
method  to  determine  the  moistiue 
content  of  raw  products.  FSIS  merely 
has  presented  die  method  as  the  one 
that  the  Agency  plans  to  use  in  its  in- 
distribution  sampling  of  products 
subject  to  the  new  regulations. 
Establishments  may  use  other 
procedines  to  which  they  may  be  more 
accustomed  to  determine  retained  water 
id  their  products.  For  example,  they 
may  weigh  product  before  and  after 
chilling  or  other  processing  to 
determine  whether  the  product  weight 
has  increased,  and  use  this  difference  as 
a  basis  for  calciilating  water  retention. 
But  they  are  not  restricted  to  using  any 
one  method. 

Seasonal  variation:  Regarding  the 
effect  of  seasonal  variation  in  the 
naturally  occurring  moisture  in  potUtry 
on  the  total  amoimt  of  water  in  raw 
products,  FSIS  disagrees  with  the 
indus^'s  contention.  The  industry 
states  in  its  petition,  and  supplies  a 
chart  to  illustrate,  that  in  some  months 
naturally  occurring  moisture  levels  in 
poultry  are  higher  than  the  annual 
mean,  while  in  other  months  the  levels 
are  below  the  mean.  Therefore, 
according  to  the  petition,  it  will  be 
necessary  for  any  given  establishment  to 
have  a  full  year's  worth  of  data  to  be 
able  to  know  precisely,  on  an  on-going 
basis,  what  the  total  amount  of  water, 
and  hence  the  retained  water  level  in  its 
product,  will  be. 

Id  FSIS  Notice  22-01  discussed 
above.  FSIS  states  that  the  Agency  will 
enforce  the  labeling  provisions  of  the 
regulations  in  a  manner  similar  to  its 
enforcement  of  the  nutrition  labeling 
regulations.  That  is,  FSIS  plans  to  allow 
the  labeled  amount  of  retained  water  to 
vary  by  as  much  as  20  percent  of  the 
actual  amount  of  retained  water  in  the 
product.  Such  a  variation  is  tjrpically 
allowed  to  account  for  such  factors  as 
seasonal  fluctuations  in  the  occurrence 
of  specific  nutrients  in  raw  food 
ingredients.  The  industry  has  indicated 
in  its  petition  that  the  seasonal  variation 
in  poultry  carcass  yield,  which  is  partly 
afiected  by  changes  in  the  amount  of 
naturally  occurring  moisture  in  poultry, 
is  typically  just  a  small  percent  of  yield 
wei^t.  Since  retained  water  is 
computed  as  a  percent  of  the  product 
wei^t,  a  small  percentage  point  change 
in  the  natural  product  wei{^t  should 


not  lead  to  discrepancies  between  actual 
and  labeled  retained  water  amounts  that 
would  ordinarily  exceed  the  20  percent 
allowable  variation.  Thus,  it  is  uidikely 
that  the  variability  in  raw  product 
moisture  content  would  be  so  great  as  to 
cause  FSIS  to  take  an  enforcement 
action  against  the  establishment.  That 
being  the  case,  while  more  precise  data 
are  desirable,  the  need  to  collect 
additional  data  on  seasonal  variation  in 
naturally  occurring  water  should  not 
influence  a  decision  on  the  effective 
date  of  the  retained  water  regulations. 

Label  Changes 

The  industry  says  in  its  petition  that 
not  until  early  2003  will  all 
establishments  know  the  amount  of 
retained  moistiu«  in  their  products. 
Also,  according  to  the  petition,  the  label 
printing  capacity  available  to  the 
industry  is  limited  by  the  fact  that  only 
a  few  hundred  label  changes  a  month 
can  be  made,  while  about  6,500  poultry 
labels  will  have  to  be  changed. 
Therefore,  argues  the  industry,  not  imtil 
summer  2004  can  new  labels  be  printed 
for  all  establishments. 

FSIS  believes  that  most 
establishments  will  know  the 
minimized  levels  of  retained  water  in 
their  products  well  before  2003,  and 
indeed,  some  establishments  already  are 
in  a  position  to  change  their  labels.  FSIS 
does  not  think  the  industry  wUl  have  to 
study  seasonal  variation  in  naturally 
occurring  moisture  in  poultry  for  a  full 
year  before  it  will  be  in  a  position  to 
include  retained  water  statements  on 
product  labels.  Further,  as  one 
commenter  on  the  petition  noted, 
labeling  changes  are  often  made  at  the 
establishment.  Simple  labeling  changes 
can  be  made  in  a  few  minutes;  elaborate 
labeling  changes  can  be  accomplished 
in  a  few  days.  Of  course,  where  printing 
plates  for  labels  must  be  retooled,  the 
change  may  take  longer.  Extending  the 
effective  date  for  one  year  shoidd  allow 
all  establishments  ample  time  to  have 
the  necessary  changes  made  in  their 
labels. 

FSIS  therefore  thinks  that  most 
necessary  product  label  changes  can  be 
made  in  the  course  of  a  year.  Thus,  FSIS 
does  not  think  it  necessary  to  postpone 
the  effective  date  of  the  r^ulation  for  an 
extended  period  to  allow  for  the 
completion,  first,  of  seasonal- variation 
studies  and  then  of  label  changes. 

FSIS'  Response  to  Comments  Opposing 
the  Petition 

FSIS  agrees  that  postponement  of  the 
petition  imtil  August  2004  is  not 
warranted.  However,  as  discussed  in  the 
following  section  of  this  notice,  FSIS 
believes  that  a  one-year  postponement  is 


necessary  and  appropriate.  In  response 
to  the  comments  concerning  inequity 
between  the  meat  and  poultry  industry 
and  benefits  to  consumers  resulting 
from  the  water  retention  regulations, 
FSIS  does  not  believe  that  these 
comments  are  relevant  to  the  date  of 
enforcement  of  the  regulations.  With 
regard  to  the  comments  on  labeling 
changes.  FSIS  agrees  that  an  extension 
until  August  2004  is  not  necessary. 
However,  as  discussed  above,  FSiS 
recognizes  that  if  printing  plates  for 
labels  must  be  retooled,  the  change  may 
take  longer  than  the  opposing  comments 
suggested.  Finally,  in  response  to  the 
comment  that  FSIS  should  not  force  the 
poultry  industry  to  perform  a 
complicated  analysis  of  the  relationship 
between  water  retention  levels  and 
Salmonella  prevalence  at  this  time  and 
that  the  Agency  should  focus  instead  on 
requiring  the  poultry  industry  to 
minimi2»  the  amount  of  retained  water 
in  meeting  the  time/temperatine 
chilling  requirements  for  poultry  and 
HACCP  requirements,  FSIS  believes  the 
type  of  hazard  most  likely  to  be 
identified  as  susceptible  of  being 
controlled  by  the  post-evisceration 
processes  envisioned  by  the  retained 
water  regulations  is  a  biological  hazard. 
Similar  arguments  for  postponement  of 
the  effective  date  of  the  regulations 
could  be  made  on  the  basis  of  the  need 
for  microbial  tests  to  verify  HACXT 
controls  as  for  nncrobial  tests  to  verify 
that  Salmonella  performance  targets  are 
being  met.  Also,  it  should  be  noted  that 
the  Agency  is  developing  a  proposed 
rule  to  eliminate  the  time/temperature 
rbilling  requirements  for  poultry. 

FSIS's  Reasons  for  Granting  a  Ohe-Year 
Suspension 

FSIS  is  granting  a  one-year 
suspension  of  the  water  retention 
regulations  in  9  CFR  441  because  the 
Agency  recognizes  that  some 
establishments  in  the  poultry  industry 
are  not  yet  in  a  position  to  operate  in 
compliance  with  the  new  regulations. 
Also,  some  small  meat  slau^tering  and* 
processing  operations  have  yet  to 
determine  whether  or  not  they  are 
subject  to  the  regulations  and  need  some 
guidance  respecting  the  kind  of 
information  they  need  to  have  to 
demonstrate  that  their  raw  products  do 
not  retain  water.  With  additional  time, 
if  these  establishments  find  that  they  are 
subject  to  the  regidations,  they  will  be 
able  to  take  steps  to  ensure  that  they  are 
in  compliance  with  it. 

A  one-year  suspension  will  allow  the 
industry  sufficient  time  to  complete 
necessary  experimentation,  including 
microbi^  testing  and  chilling  system 
trials,  under  FSIS-accepted  data 
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collection  protocols;  to  fine-time  and 
stabilize  newly  adjusted  processes;  and 
to  conduct  regular  measurements  of 
retained  water  at  packaging.  Members  of 
this  industry  would  have  siifficient  time 
to  order  new  supplies  of  labels  with 
statements  reflecting  the  amount  of 
retained  water  in  raw  products. 

FSIS  did  not  agree  that  an  extension 
of  the  effective  date  until  August  1, 
2004,  would  be  necessary  for  the 
reasons  explained  above  in  FSIS' 
response  to  the  petition  and  comments. 
First,  FSIS  does  not  believe  that 
industry  laboratory  capacity  woiild 
become  overburdened  as  a  result  of  this 
rule.  Second,  FSIS  does  not  believe  that 
establishments  would  need  to  have  a 
full  year's  worth  of  data  on  seasonal 
variation  in  naturally  ocouring  water  to 
be  able  to  comply  with  the  labeling 
requirements  in  the  nile.  Finally,  FSIS 
believes  that  most  necessary  product 
label  changes  can  be  made  in  the  course 
of  a  year. 

In  siimmary,  FSIS  believes  that  a  one- 
year  suspension  of  the  water  retention 
provisions  in  9  CFR  part  441  is 
appropriate  and  necessary.  However, 
FSIS  does  not  believe  a  further 
suspension  would  be  warranted  and 
does  not  intend  to  suspend  the 
regulation  beyond  January  9,  2003. 

Technical  Amendments 

The  final  rule  promulgating  the 
retained  water  regulations  made 
niunerous  technical  amendments  in  the 
sections  of  the  poultry  products 
inspection  regulations  that  concern 
poultry  chilling  practices  to  improve 
consistency  with  the  Pathogen 
Reduction/Hazard  Analysis  and  Critical 
Control  Points  regulations,  eliminate 
"command-  and  control"  features,  and 
reflect  current  technological  capabilities 
and  good  manufacttiring  practices.  FSIS 
also  revised  the  definition  of  "ready-to- 
cook"  poultry  to  account  for  the 
elimination  of  the  requirement  to 
remove  kidneys  frtim  mature  birds  and 
removed  several  redundant  provisions 
from  the  poultry  product*  inspection  - 
regulations.  These  technical 
amendments  were  not  controversial, 
and  the  effective  date  of  these 
amendments  will  remain  January  9. 
2002. 

Additiesal  PiMic  NodficatiM 

Public  awareness  of  all  s^ments  of  . 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  the 
meeting  and  provide  copies  of  this 
Federal  Kegisler  publication  in  the  FSIS 
Constituent  Update.  FSIS  provides  a 


weekly  FSIS  Constituent  Update,  which 
is  communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedines,  regulations, 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect,  or  would 
be  of  interest  to,  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healdi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  chaimels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  yoin  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 
'    For  the  reasons  set  out  in  the 
preamble,  9  CFR  Part  441,  added  at  66 
FR  1771,  January  9,  2001,  is  suspended 
from  January  9,  2002,  imtil  January  9, 
2003. 

Done  at  Washington.  DC,  on  January  8, 
2002. 

Margaret  OIC.  Glavin, 
Acting  Administrator. 
[FR  Doc.  02-738  Filed  1-8-02;  3:58  pm) 
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FARM  CREDIT  ADMINISTRATION 

12  CFR  Pwts  614  and  619 
RIN3052-AB93 

Loan  rollclaa  and  Oparationa; 
Daflnitiona;  Loan  PufdMaaa  and  Salaa 

/MaENCY:  Farm  Credit  Administration. 
action:  Final  rule. 

summary:  The  Farm  Credit 
Administration  (FCA,  Agency,  we,  or 
our)  issues  this  final  role  to  amend  ova 
loan  participation  regulations.  This  final 
rule  Mrill  enable  Farm  Credit  System 
(FCS  or  System)  institutions  to  better 
use  existing  statutory  authority  for  loan 
participations  by  eliminating 
tumecessary  regulatory  restrictions  that 
may  have  impeded  effective 
participation  relationships  between 
System  institutions  and  non-System 
lenders.  We  believe  that  these  regulatory 
changes  will  improve  the  risk 
managemrait  capabilities  of  both  System 
and  non-System  lenders  and  thereby, 
enhance  the  avail^nlity  of  reliable  and 
competitive  credit  for  agriculture  and 
rural  America. 


EFFECTIVE  DATE:  This  regulation  will  be 
effective  30  days  after  publication  in  the 
Federal  Register  during  which  either  or 
both  Houses  of  Congress  are  in  session. 
We  will  publish  a  notice  of  the  effective 
date  in  the  Federal  Register. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Mark  L.  Johansen,  Policy  Analyst,  Office 
of  Policy  and  Analysis,  Farm  Credit 
Administration.  Mclean,  VA  22102- 
5090,  (703)  883-4498,  TDD  (703)  883- 


Or 

James  M.  Morris,  Senior  Counsel,  Office 
of  General  Counsel,  Farm  Credit 
Administration,  McLean,  VA  22102- 
5090,  (703)  883-4020,  TDD  (703)  883- 
4444. 

SUPPLEMENTARY  INFORMATION 
I.  Objectives 

Our  objectives  for  this  rule  are  to: 

•  Improve  System  institutions'  ability  to 
participate  in  today's  loan  participation 
maricet  with  both  System  and  non-System 
lenders; 

•  Increase  the  flow  of  credit  to  agriculture 
and  rural  America;  and 

•  Encourage  improved  working 
relationships  between  System  institutions 
and  non-System  lenders. 

The  rule  will  help  to  achieve  these 
objectives  by: 

•  Removing  two  restrictive  definitions  of  a 
"loan  participation"  which  will  permit 
System  institutions  to  purchase  or  sell  100- 
percent  loan  participations; 

•  Removing  the  ID-percent  retention 
requirement  when  loan  servicing  remains 
with  a  non-System  lender;  and 

•  Making  technical  and  clarifying  changes 
in  the  Federal  Agricultural  Mortgage 
Corporation's  (Farmer  Mac)  participation 
authorities. 

n.  Background 

Our  existing  rule  limits  the  amoimt  a 
System  institution  can  participate  in  a 
non-System  lender's  loan  to  90  percent 
of  the  outstanding  principal  when  the 
non-System  lender  retains  the  servicing 
to  the  borrower.  If  the  System 
institution  acquires  the  servicing  rights, 
it  can  participate  in  more  of  the  loan, 
but  is  limited  to  an  amount  less  than 
100  percent  of  the  outstanding  principal 
due  to  the  "fractional  undivided" 
language  contained  in  two  regulatory 
definitions  of  "loan  participation." 

Our  presMit  regulations  do  not 
specffically  refer  to  Farmer  Mac  as  an 
"other  System  institution"  for  purposes 
of  loan  participation  authorities  because 
Fanner  Mac's  authority  to  buy,  sell, 
hold,  or  assign  loans  was  granted  after 
the  present  regulations  were  writtoi. 
These  final  regulations  correct  this 
omission. 
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III-  Comnmits 


On  July  26,  2000,  we  published  a 
proposed  rule  in  the  Federal  Register  to 
amend  parts  614  and  619  of  our 
regulations.  See  65  FR  45931.  We 
received  61  comment  letters  in  response 
to  our  proposal.  The  majority  of  the 
comment  letters  were  from  boards  of 
directors,  management,  or  customers  of 
System  associations.  We  also  received 
comments  from  five  Farm  Credit  banks, 
two  banking  trade  groups,  and  one 
community  bank. 

All  but  four  of  the  conunent  letters 
supported  the  proposed  rule.  The  four 
comment  letters  expressing  concerns 
were  from  the  banking  trade  groups,  the 
community  bank,  and  one  Farm  Credit 
bank.  Comments  opposing  the  proposed 
rule  ranged  bom.  questioning  FCA's 
authority  to  adopt  the  rule  to  expressing 
concerns  that  the  proposed  rule  moves 
the  System  away  bom  its  cooperative 
principles.  We  did  not  receive  any 
comments  opposing  the  removal  of  the 
10-percent  retention  requirement  or  the 
proposed  technical  and  clarifying 
changes  concerning  Farmer  Mac.  After 
carefully  considering  the  comments 
received,  we  are  adopting  the  pro[>osed 
rule  without  substantive  change. 

A.  FCA's  Authority  To  Revise  the  Loan 
Purchases  and  Sales  Regulation 

1.  Participation  Authority 

The  final  rule  eliminates  two  overly 
restrictive  regulatory  definitions  in 
order  to  give  System  institutions  the 
authority  to  buy  and  sell  loan 
participations  up  to  100  percent  of  the 
outstanding  principal.  Some  comment 
letters  contend  that  the  Farm  Credit  Act 
of  1971,  as  amended  (Act)  does  not 
permit  us  to  authorize  the  purchase  and 
sale  of  lOtKpercent  participations.  FCA 
has  the  authority  to  define  the  meaning 
of  the  terms  used  in  the  Act.  We 
previously  adopted  more  narrow 
regulatory  definitions  of  loan 
participations  than  we  now  believe  is 
reqiiired  by  statute.  The  Act  does  not 
provide  a  specific  definition  of  a  loan 
participation  other  than  that  contained 
in  section  3.1(ll)(b)(iv),  which 
specifically  applies  only  to  "similar 
entity"  participations  and  does  not  limit 
the  percentage  of  interest  in  a 
participation.  We  now  have  determined 
that  we  should  remove  these  regulatory 
definitions  and  allow  purchases  and 
sales  of  lOO-percent  loan  participations. 

We  previoiisly  restricted  a  loan 
participation  to  a  "fractional" 
undivided  interest,  something  less  than 


100  percent.  1  Prior  to  issuing  the 
proposed  rule  last  year,  we  reviewed 
this  restrictive  language  and  concluded 
that  the  Act  does  not  require  such  a 
narrow  definition.  Section  1.5  of  the  Act 
provides  that  Farm  Credit  Banks, 
"subject  to  regulation  by  the  Farm 
Credit  Administration,  shall  have  power 
to  *  *  *  make,  participate  in,  and 
discount  loans"  and  may  "participate 
with"  other  financial  institutions  in 
loans  authorized  under  the  Act.^  There 
are  no  statutory  limitations  on  the 
percentage  of  a  loan  in  which  a  Farm 
Credit  bank  may  participate.^  Similarly, 
sections  2.2  and  3.1  of  the  Act  provide, 
respectively,  that  a  production  credit 
association  may  "make  and  participate 
in  loans"  and  a  bank  for  cooperatives 
may  "participate  in  loans,"  subject  to 
regulation  by  the  FCA.  Nowhere  does 
the  Act  provide  that  a  participation 
interest  must  be  less  than  100  percent. 

The  present  FCA  regulatory 
definitions  are  overly  restrictive  and  not 
consistent  with  current  banking 
practices.  In  1984,  the  Office  of  the 
Comptroller  of  the  Currency  (OCC) 
issued  a  banking  circular  *  that  provides 
that  loan  participations  can  include  "all 
or  a  portion"  of  the  loan.  In  addition, 
the  Board  of  Governors  of  the  Federal 
Reserve  System  (Federal  Reserve),  the 
Federal  Deposit  Insurance  Corporation 
(FDIC),  the  OCC,  and  the  Office  of  Thrift 
Supervision  (OTS)  issued  an 
interagency  statement  on  sales  of  100- 
percent  loan  participations  on  April  10, 
1997.  The  interagency  statement 
provided  guidance  on  the  use  of  100- 
percent  loan  participations  in  light  of  a 
1992  coiut  decision^  that  concluded 
that  such  participations  did  not  involve 
the  sale  of  securities  imder  Federal 
seciuities  laws.  By  recognizing  100- 
percent  loan  participations,  the  banking 
guidance  effectively  removed  the 
fractional-interest  characteristic  as  a 
defining  feature  of  a  loan  participation. 


1  We  expressed  this  position  in  the  preamble  of 
the  proposed  Lending  Authorities  regulations  (56 
FR  2452,  January  23, 1991). 

^Section  1.5(16)  of  the  Act  authorizes  FCS  banks 
operating  under  title  I  to  sell  "interests  in  loans" 
to  lenders  that  are  not  FCS  institutions  and 
expressly  authorizes  FCS  banks  to  buy  "interests  in 
loans"  firom  FCS  institutions.  Section  1.5(6)  and 
section  1.5(12)  separately  grant  express  authority  to 
"participate"  in  loans.  Section  1.5(12)  grants 
express  authority  to  "participate"  with  "lenders 
that  are  not  Farm  Credit  System  institutions  in 
loans  that  the  bank  is  authorized  to  make  under  this 
title." 

^  We  pre  not  aware  of  any  legislative  history  that 
limits  the  percentage  of  authorized 
"participations." 

*  CXX-BC-181  "Purchases  of  Loans  in  Whole  or 
Part-Participations"  (August  2, 1984). 

^  Banco  Espanol  De  Credito  v.  Security  Pacific 
National  Bank.  973  F.2d  51  (2nd  Or.  1992). 


Under  the  Act,  System  institutions 
have  the  authority  to  participate  in 
loans.  Because  the  Act  does  not  limit 
the  percentage  of  participations,  we  do 
not  believe  that  this  statutory  authority 
should  be  interpreted  to  exclude  100- 
percent  loan  participations. 

The  final  rule  gives  System 
institutions  the  freedom  to  exercise  their 
statutory  authority  to  acquire  such 
participations  by  removing  the  * 

regulatory  definitions  of  "loan 
participation"  bom  §§  614.4325(a)(4) 
and  619.9195.  By  removing  these 
restrictive  definitions,  we  provide 
System  institutions  comparable 
flexibility  afforded  by  the  Federal 
Reserve,  FDIC,  OCC  and  OTS  to 
commercial  banks  and  thrift 
institutions.  This  will  enable  System 
institutions  to  make  better  use  of  their 
statutory  authority,  to  cooperate  and 
participate  with  non-System  lenders, 
and  to  improve  access  to  credit  for 
agriculture  and  rural  America. 

Commenting  on  our  proposed  rule,  a 
banking  trade  group  argued  that  in  the 
mid-1990's  Congress  explicitly  denied  a 
System  attempt  to  increase  its  authority 
to  purchase  whole  loans  and  to 
participate  with  non-System  lenders  in 
loans  of  up  to  100  percent  of  the 
outstanding  principal.  At  that  time,  the 
System's  trade  association,  the  Farm 
Credit  Council  (FCC),  asked  Congress  to 
provide  the  System  the  authority  to 
purchase  "whole"  loans  bom 
commercial  banks.  The  document  that 
the  commenter  cited  referred  to  loan 
purchases,  not  loan  participations.  We 
foimd  no  evidence  that  the  System's 
trade  association  included  a  request  for 
100-percent  participation  authority  with 
their  request  for  whole  loan  piuchase 
authority. 

2.  Distinction  Between  Loan 
Participations  and  Loan  Purchases 

Several  commenters  apparently 
confused  100-percent  loan  participation 
authority  with  the  authority  to  piuchase 
and  sell  interests  in  "whole  loans."  The 
Act  recognizes  these  as  separate  and 
distinct  authorities  and  specifically 
authorizes  System  institutions  to 
purchase  or  sell  participations.  The 
authorities  are  separate  regardless  of 
whether  the  interests  are  100  percent  or 
something  less.  ^ 

Loan  participations  are  a  type  of 
funding  arrangement  separate  and 
distinct  bom  either  partial  or  whole 
loan  purchases.  The  distinction  centers 
around  who  retains  the  legal 
relationship  with  the  borrower.  In  a  loan 
purchase,  part  or  all  of  the  lending 
relationship  transfers  to  the  purchasing 
institution.  By  definition,  a  whole  loan 
purchase  includes  not  only  the  purchase 


19AA 
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of  the  asset,  but  its  cashflows,  the  legal 
relationship,  and  the  servicing 
requirements.  The  relationship  in  a  loan 
participation,  regardless  of  the 
participation  amount  (100  percent  or 
some  amount  less  than  100  percent), 
consists  only  of  cashflows  from  the  loan 
and  possibly  the  servicing  rights  for  the 
loan.  The  legal  lending  relationship 
stays  with  the  originating  lender. 

While  100-percent  loan  participations 
may  resemble  whole  loan  purchases  in 
some  respects,  the  financial  markets 
recognize  them  as  separate  and  distinct 
transactions.  In  addition,  courts  have 
recognized  the  legal  distinction  between 
participations  and  loan  purchases  and 
the  separate  legal  effects  of  loan 
participation  agreements.^  Finally,  other 
financial  regulators  recognize  the  legal 
distinctions  between  loan  participations 
and  selling  whole  loans,  which  involves 
the  transfer  of  title.^ 

B.  Participation  Authority  and  Farmer 
Mac 

The  rule  clarifies  the  authority  of 
Farmer  Mac  and  other  System 
institutions  to  participate  with  each 
other.  Some  commenters  argued  that  our 
proposal  would  duplicate  Farmer  Mac 
authorities  and  increase  the  risk  to  the 
System.  Comment  letters  noted  that 
selling  loans  to  the  secondary  market 


»  For  example,  in  McVay  v.  Western  Plains  Corp.. 
823  F.2d  1395  (10th  Cir.,  1987),  the  court  stated:  "In 
general,  loan  participations  are  a  common  and 
wholesome  credit  device  ....  In  a  typical  loan 
participation  ....  the  lead  bank  enters  into 
participation  agreements  with  the  other  banks  but 
acts  in  relation  to  the  loan  and  borrower  .  .  .  For 
example,  the  lead  bank  will  appear  as  the  only 
party  on  the  note  and  mortgage.  It  generally  also 
services  the  loan,  which  includes  the  right  to  make 
decisions  concerning  acceleration,  foreclosure, 
redemption,  and  deficiencies."  Additionally,  In  re 
Okura  &  Co..  249  B.  R.  596  (Bankr.  S.D.N.Y.  2000), 
concluded  that  the  participation  agreement  between 
the  lead  bank  and  another  lender  was  a  "true  loan 
participation"  that  did  not  result  in  a  partial 
assignment  of  the  lead  lender's  right  to  payment 
from  the  debtor  or  otherwise  give  the  participating 
bank  lender  any  right  to  payment  from  the  debtor. 
Therefore,  the  participant  did  not  have  a  "claim" 
that  would  make  it  a  "creditor"  in  the  debtor's 
bankruptcy  proceeding.  In  discussing  the 
characteristics  of  loan  participations,  the  court 
stated,  "The  most  common  multiple  lending 
agreement  is  the  loan  participation  agreement, 
which  involves  two  independent,  bilateral 
relationships;  the  first  between  the  borrower  and 
the  lead  bank  and  the  second  between  the  lead  bank 
and  the  participant.  As  a  general  rule,  the 
participants  do  not  have  privity  of  contract  with  the 
underlying  borrower." 

'  For  example,  a  National  Credit  Union 
Administration  letter,  dated  September  18, 1996, 
refused  to  permit  the  use  of  participations  to 
increase  a  credit  union's  lending  to  one  member, 
stating:  "A  credit  union  may  not  clrcimivent  this 
restriction  by  selling  loan  participations  because 
title  to  the  loan  normally  does  not  transfer  to  the 
purchasers.  Since  the  ciisdit  union  retains  title, 
selling  loan  participations  does  not  reduce  the  ratio 
.  between  the  loan  to  the  member  and  the  credit 
union's  reserves." 


through  Farmer  Mac  provides  liquidity 
and  helps  lending  institutions  manage 
portfolio  concentrations.  A  banking 
trade  group  asserted  that  the  ability  of 
System  institutions,  acting  as  poolers,  to 
purchase  whole  loans  through  the 
Farmer  Mac  I  program  provides  the 
same  benefit  as  this  final  rule  would 
provide,  but  in  a  safer  environment. 

System  institutions  have  several  tools 
they  can  use  to  improve  liquidity  and 
manage  their  loan  portfolios.  Selling 
loans  to  the  secondary  market  is  one  of 
these  tools,  but  is  not  the  answer  to  all 
of  an  institution's  needs. 

Pooling  authorities  and  the  ability  to 
purchase  or  sell  100-percent  loan 
participations  serve  different  purposes. 
As  a  pooler,  a  System  institution  is  a 
conduit  between  the  originating  lender 
and  the  secondary  market  through 
Farmer  Mac.  While  the  System 
institution,  as  pooler,  would  receive  a 
fee  for  its  services,  it  would  not  be  able 
to  use  this  activity  as  a  risk  mitigation 
tool,  tinless  its  loans  were  in  the  pool. 
On  the  other  hand,  if  the  institution 
purchased  a  loan  participation,  it  would 
hold  the  participation  interest  in  the 
loan  on  its  books  and  be  able  to  use  the 
participation  to  mitigate  risks  in  its 
portfolio. 

More  significantly,  loan  participations 
potentially  involve  more  types  of  loans 
than  are  eligible  imder  Farmer  Mac 
authorities.  Loans  sold  to  Farmer  Mac 
are  restricted  to  first  mortgage  loans,  but 
System  institutions  and  non-System 
lenders  can  participate  in  other  types  of 
loans.  This  rule  provides  more  options 
to  the  originating  and  participating 
lender.  This  will  not  only  afford 
increased  business  opportunities  but 
will  also  help  lenders  to  mitigate 
portfolio  and  concentration  risk  and 
better  manage  liquidity.  As  a  result,  the 
authorities  provided  in  this  rule,  along 
with  the  ability  to  sell  mortgage  loans 
through  Farmer  Mac,  have  the  ability  to 
increase  the  availability  of  credit  to 
farmers,  ranchers,  agriculture,  and  rural 
America. 

While  we  recognize  System  loan 
participation  autiiorities  may  overlap 
with  some  of  Farmer  Mac's  authorities, 
we  do  not  believe  our  amended 
participation  regulations  will  adversely 
impact  Farmer  Mac's  operations.  We 
note  that  Farmer  Mac  provided 
favorable  comment  on  the  proposed  rule 
and  did  not  indicate  that  provisions  in 
the  rule  would  be  harmful. 

C.  Establishing  Loan  Participation 
Relationships 

A  Farm  Credit  Bank  asserted  that 
aggressive  System  institutions  would 
retain  independent  contractors  outside 
of  their  cheered  territory  to  originate 


loans  for  them.  The  commenter  stated 
that  this  rule  along  with  the  existing 
FCA  regulation  that  permits  System 
institutions  to  participate  in  loans 
outside  their  chartered  territory  without 
the  concurrence  of  other  FCS 
institutions  (65  FR  24101,  Apr.  25, 
2000)  would  result  in  a  de  facto  national 
charter  in  that  a  System  institution 
could  have  lending  relationships  (in  this 
case  a  participation  relationship) 
outside  its  chartered  territory. 

Tliis  rule  and  the  authority  for  System 
institutions  to  participate  in  loans 
outside  their  chartered  territory  without 
receiving  consent  does  not  result  in  a  de 
facto  national  charter.  FCA's  removal  of 
the  concurrence  requirement  provided 
FCS  institutions  the  ability  to  enter  into 
less  than  100-percent  participation 
interests  in  loans  originated  outside  of 
their  chartered  territory  without 
receiving  concurrence.  The  actual 
change  tihat  this  rule  adds  is  to  our 
participation  authorities  and  not  to  our 
loan  origination  authorities.  Therefore, 
it  does  not  result  in  a  de  facto  national 
charter,  as  it  does  not  provide  System 
institutions  the  authority  to  make  loans 
outside  their  chartered  territory. 

The  FCC  asked  that  System 
institutions  be  allowed  to  purchase 
participation  interests  in  loans  from 
private  individuals.  System  institutions 
are  authorized  to  purchase  participation 
interests  in  loans  from  "*  *   *  lenders 
that  are  not  Farm  Credit  institutions." 
We  have  previously  defined  the  term 
"other  lenders"  in  a  preamble  to  an 
earlier  rulemaking  (57  FR  38237,  Aug. 
24, 1992)  to  include  commercial  banks, 
sayings  associations,  credit  unions, 
insurance  companies,  trust  companies, 
agricultural  credit  corporations, 
incorporated  livestock  loan  companies, 
and  other  financial  intermediaries  that 
extend  credit  as  a  regular  part  of  their 
business.  We  reiterate  oiu-  previous 
interpretation  here  with  respject  to  the 
meaning  of  the  term  "lender." 

D.  Loan  Participations  and  Cooperative 
Principles 

Several  commenters  observed  that 
when  a  System  institution  buys  a  loan 
participation  the  borrower  does  not 
obtain  stock  in  the  institution  and  is  not 
afforded  borrower  rights  imder  the  Act. 
Commenters  stated  that  a  System 
institution  could  have  a  portfolio  in 
which  the  majority  of  its  loans  were 
participations.  Ckmimenters  argued  that 
these  loans  do  not  contribute  capital, 
that  borrowers  holding  these  loans  do 
not  participate  in  System  governance, 
and  that  these  borrowers  are  not 
afforded  the  rights  given  to  System 
.   borrowers  by  Congress.  The  comment 
letters  argued  that  there  would  be  a 
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disparity  between  the  System's 
treatment  of  those  who  borrow  from  the 
System  and  those  in  whose  loans  the 
System  participated. 

In  response,  we  note  that  the  System 
institutions  may  not  exercise  their 
participation  authority  in  a  manner  that 
impedes  service  to  their  territory.  Each 
institution's  board  of  directors  must 
establish  limits  on  the  amoimt  of  loan 
participations  they  can  purchase.^  The 
preamble  that  proposed  the  present 
§  614.4325(c)(4)  stated  that  if*  * 
would  require  that  institution  policies 
specify  limits  on  the  aggregate  amoimt 
of  interest  on  loans  that  may  be 
purchased,  including  participation 
interests,  sufficient  to  ensiue  that  the 
primary  mission  of  the  institution  to 
provide  credit  directly  to  agriculture  is 
not  compromised."  (See  56  FR  2452, 
Jan.  23, 1991)  In  response  to  the  issues 
raised  in  the  comment  letters,  we 
reaffirm  that  each  institution  needs  to 
establish  these  limits  and  that  FCA  will 
continue  to  evaluate  the  institution's 
participation  programs  as  a  part  of  out 
racamination  process. 

In  response  to  commenters'  concerns 
about  System  governance  and  borrower 
rights,  borrowers  who  obtain  loans  from 
another  lender  instead  of  a  System 
institution  are  not,  in  £act,  System 
"borrowors."  This  remains  true  even  if 
a  System  institution  later  buys  a  100- 
percent  participation  interest  in  a  loan 
from:  a  non-System  lender.  A  loan 
participation  is  a  lender-to-lender 
transaction  and,  thus,  borrowers  remain 
obligated  to  the  loan  originator.  When  a 
boRower  receives  a  loan  from  a  non- 
System  lender,  that  borrower  has  no 
legal  entitlement  to  System  governance 
rights  or  System  bocTower  rights.  The 
purchaser  of  a  participation  interest 
does  not  have  a  legal  relationship  with 
theboROwer. 

E.  Safety  and  Soundness 

We  view  safety  and  soundness 
controls  as  a  cornerstone  to  an  efiiective 
loan  participation  program.  Lenders 
should  use  loan  participations  primarily 
as  a  risk  diversificatian  tool.  While  this 
rule  may  increase  the  System's  loan 
participation  activity,  we  expect  System 
institutions  to  niaintain  appropriate  risk 
levels  and  to  implement  the  provisions 
allowed  by  this  rule  in  a  safe  and  soimd 
manner,  Conunenters  also  discussed 
this  concern.  Institutions  should  not  use 
this  authority  in  a  manner  that  results 
in  an  unsafe  and  unsound  increase  in 
commodity  ot  geographical  risk.  We 
expect  a  thorough  due  dihgence  effort  at 
the  outset  of  any  participation 
relationship.  I 


•See%  614.4325(cX4)  of  our  regulttioiu. 


A  participation  relationship  is  a  direct 
relationship  between  the  originating 
lender  and  the  purchasing  institution 
and  not  between  the  purchasing 
institution  and  the  borrower.  Therefore, 
prudent  underwriting  procedures 
dictate  that  the  purchasing  institution 
must  complete  a  thorough  due  diligence 
analysis  of  the  originating  lender  and 
the  loan,  or  pool  of  loans,  being 
participated.  We  outline  specific 
requirements  in  §  614.4325(e)  and 
provide  additional  guidance  in  FCA 
Bookletter  {BL-027)  which  was  sent  to 
all  Farm  Credit  institutions  on  March 
27, 1996,  to  ensure  the  loan  or  pool  of 
loans  being  participated  in  is  of  soimd 
quality  and  that  the  originating  lender 
has  the  capacity  to  manage  the  risk  and 
exercise  the  responsibilities  retained  as 
the  seller  of  a  participation. 

The  responsibility  of  the  System 
institution  as  purchaser  does  not  end 
with  the  initial  due  diligence  analysis. 
Following  FCA  guidance  and  sound 
lending  practices.  System  institutions 
should  complete  a  periodic  analysis  of 
the  originating  lender  to  ensme  that  the 
lender  remains  able  to  manage  the  risk 
and  exercise  its  responsibilities.  Failure 
to  complete  this  due  dihgence  prior  to 
pvuchasing  a  loan  participation  and  on 
a  periodic  basis  may  be  considered  an 
unsafe  and  unsoimd  practice. 

As  in  the  preamble  to  the  proposed 
rule,  we  again  emphasize  the 
importance  of  appropriate  management 
of  loan  participations  in  ensuring  safety 
and  soundness  as  follows. 

1.  Controlling  Risk  of  Participations 

Risk  control  issues  arise  with  loan 
partici[>ations.  Some  of  these  are  typical 
of  any  credit  arrangement.  However, 
100-percent  participations  can  increase 
certain  types  of  risks  if  not  controUed 
and  managed  appropriately.  Therefore, 
System  institutions  should  take  extra 
care  in  developing  the  policies  and 
procedures  for  their  participation 
programs,  especially  if  they  intend  to 
buy  100-percent  participations.  An 
institution's  policies  and  procedures 
and  participation  agreements  should,  at 
a  minimum,  address  the  follovdng: 

•  Qcdit  risk— "The  participant 
depends  on  the  originating  lender  to 
obtain,  develop,  and  evaluate  the 
relevant  information  about  the  borrower 
and  the  structure  of  the  credit. 

•  Legal  risk— the  originating  lender 
typically  prepares  the  documentation 
for  the  loan  and  perfects  any  security 
interests.  The  participant  generally  has 
a  share  of  the  rights  of  the  originating 
lender.  If  deficiencies  exist,  the 
participant's  rights  may  be  limited. 

•  Aaminislmtive  risk— Typically,  the 
participant  must  rely  on  die  originating 


lender  to:  (a)  Service,  monitor,  and 
control  the  credit  relationship  with  the 
borrower;  (b)  provide  information  about 
the  borrower;  and  (c)  remit  payments 
received  frt>m  the  borrower.  All  of  these 
administrative  actions  should  be 
addressed  in  the  participation 
agreement  as  well  as  the  parties'  duties 
and  responsibilities. 

A  participant's  administrative  risk 
increases  when  the  originating  lender 
has  no  direct  financial  interest  in  the 
loan.  Removing  the  10-percent  retention 
requirement  as  permitted  by  this  rule 
could  increase  this  risk.  The 
participation  agreement  should 
specifically  address  whether  the  seller 
has  the  ability,  and  under  what 
circumstances,  to  transfer  or  sell  the 
note  or  agreement  to  a  third  party 
without  concurrence  by  the  participant. 

2.  Managing  Portfolio  Risk 

Our  current  regulations 
(§  614.4325(c)(4))  require  each  System    • 
institution  involved  in  loan 
participation  activities  to  develop  and 
implement  specific  policies  and 
procedures  for  such  programs,  including 
establishing  appropriate  portfolio  limits 
to  control  risk. 

While  participations  offer  a  number  of 
advantages  to  managing  an  institution's 
portfolio  (especially  as  risk 
diversffication  tools)  they  also  carry 
additional  risks  not  common  to  a 
normal  borrower/lender  relationship. 
We  believe  policy  direction  from  a 
System  institution's  board  of  directors 
becomes  even  more  important  with 
these  changes  to  the  existing  rule.  Each 
institution  board  that  plans  to  use  loan 
participations  shoiild  set  portfolio 
limitations  and  review  them 
periodically  to  ensure  loan 
participations  are  appropriately 
integrated  into  the  institution's  overall 
business  plan  and  risk  management 
strategies. 

IV.  Condusicn 

After  carefully  considering  all 
comments  received,  we  adopt  the  rule 
as  proposed  without  change.  We  believe 
that  the  provisions  of  this  final  rule  will 
give  System  institutions  the  needed 
flexibility  to  eng^e  in  loan 
paiticipaitions  witib  other  System 
institutions.  Farmer  Mac,  and  non- 
System  lenders.  Benefits  to  System 
institutions  include  risk  management 
and  risk  concentration  alternatives  as 
well  as  additional  diversified  interest 
income  sources.  In  addition,  to  the 
extent  this  regulation  enables  System 
institutions  to  establish  relatioiufaips 
with  non-System  lenders  through  loan 
participations,  both  parties  should 
mutuaUy  benefit.  PossiUe  incid«ital 
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benefits  to  non-System  lenders  include 
increases  in  fee  income,  immediate 
liquidity  relief,  and  having  access  to 
alternative  and  reliable  funding  sources. 
Most  importantly,  we  believe  expanded 
lender-to-lender  relationships  will 
benefit  farmers,  ranchers,  agriculture, 
and  rural  America  by  increasing  access 
to  available  credit. 

V.  Regulatory  Flexibility  Act 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  the  FCA  hereby  certifies  that  the 
final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Each  of  the 
banks  in  the  Farm  Credit  System, 
considered  together  with  its  affiliated 
associations,  has  assets  in  excess  of  $5 
billion  and  annual  income  in  excess  of 
$400  million.  Therefore,  Farm  Credit 
System  institutions  are  not  "small 
entities"  as  defined  in  the  Regulatory 
Flexibility  Act. 

List  of  Subjects 

12  CFR  Part  614 

Agriculture,  Banks,  banking.  Flood 
insurance,  Foreign  trade,  Reporting  and 
recordkeeping  requirements,  Riual 
areas. 

12  CFR  Part  619 

Agricultiue,  Banks,  banking.  Rural 
areas. 

For  the  reasons  stated  in  the 
preamble,  we  amend  parts  614  and  619 
of  chapter  VI,  title  1 2  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  614— LOAN  POUaES  AND 
OPERATIONS 

1.  The  authority  citation  for  part  614 
continues  to  read  as  follows:  e 

Authority:  42  U.S.C  4012a,  4104a,  4104b, 
4106.  and  4128;  sees.  1.3. 1.5, 1.6. 1.7. 1.9. 
1.10. 1.11,  2.0,  2.2,  2.3,  2.4,  2.10.  2.12,  2.13. 
2.15.  3.0.  3.1.  3.3.  3.7.  3.8.  3.10,  3.20.  3.28. 
4.12.  4.12A.  4.13.  4.13B.  4.14.  4.14A.  4.14C. 
4.14D,  4.14E.  4.18.  4.18A,  4.19,  4.25.  4.26. 
4.27.  4.28, 4.36, 4.37.  5.9.  5.10.  5.17.  7.0.  7.2, 
7.6,  7.8.  7.12,  7.13.  8.0,  8.5  of  the  Fanii  Credit 
Act  (12  U.S.C.  2011,  2013.  2014,  2015,  2017. 
2018.  2019.  2071,  2073.  2074.  2075.  2091, 
2093.  2094,  2097.  2121,  2122,  2124.  2128. 
2129.  2131,  2141,  2149,  2183.  2184.  2199, 
2201,  2202.  2202a,  2202c,  2202d.  2202e, 
2206.  22Q6a.  2207.  2211,  2212.  2213.  2214. 
2219a.  2219b,  2243,  2244,  2252,  2279a, 
2279a-2.  2279b,  2279c-l,  2279f.  2279f-l. 
2279aa,  2279aa-5);  sec.  413  of  Pub.  L.  100- 
233, 101  Stat.  1568. 1639. 

Subpart  A— Lending  AuthoritiM 

2.  Amend  §614.4000  as  follows: 

a.  Remove  the  word  "and"  at  the  end 
of  paragraph  (d)(1); 


b.  Remove  the  "."  and  add  ";  and"  at 
the  end  of  paragraph  (d)(2);  and 

c.  Add  paragraph  (d)(3)  to  read  as 
follows: 

§614.4000    Farm  Credtt  Banks. 

***** 

(d)(3)  The  Federal  Agricultural 
Mortgage  Corporation  to  the  extent 
provided  in  §  614.4055. 

***** 

3.  Amend  §614.4010  as  follows: 

a.  Remove  the  "."  and  add  ";  and"  at 
the  end  of  paragraph  (e)(2);  and 

b.  Add  paragraph  (e)(3)  to  read  as 
follows: 

§614.4010    Agricultural  credit  benks. 

***** 

(e)(3)  The  Federal  Agricultural 
Mortgage  Corporation  to  the  extent 
provided  in  §614.4055. 

*        *        •        •        • 

4.  Amend  §  614.4020  as  follows: 

a.  Remove  the  "."  and  add  ";  and"  at 
the  end  of  paragraph  (b)(2);  and 

b.  Add  paragraph  (b)(3)  to  read  as 
follows: 

§  61 4.4020    Banks  for  cooperatives. 

***** 

(b)(3)  The  Federal  Agricultural  - 
Mortgage  Corporation  to  the  extent 
provided  in  §  614.4055. 

***** 

5.  Amend  §614.4030  as  follows: 

a.  Remove  the  word  "and"  at  the  end 
of  paragraph  (b)(1); 

b.  Remove  the  "."  and  add  ";  and"  at 
the  end  of  paragraph  (b)(2);  and 

c.  Add  paragraph  (b)(3)  to  read  as 
follows: 

§614.4030    Federal  land  credit 
associations. 

***** 

(b)(3)  The  Federal  Agricultural 
Mortgage  Corporation  to  the  extent 
provided  in  §  614.4055. 

***** 

6.  Amend  §  614.4040  as  follows: 

a.  Remove  the  word  "and"  at  the  end 
of  paragraph  (b)(1); 

b.  Remove  the  "."  and  add  ";  and"  at 

the  end  of  paragraph  (bK2);  and 

c.  Add  paragraph  (b)(3)  to  read  as 
follows: 

§614.4040    Production  credit  associations. 

***** 

(b)(3)  The  Federal  Agricultiu^ 
Mortgage  Corporation  to  the  extent 
provided  in  §614.4055. 

***** 

7.  Amend  §  614.4050  as  follows: 

a.  Remove  the  word  "and"  at  the  end 
of  paragraph  (c)(1); 

b.  Remove  the  "."  and  add  ";  and"  at 
the  end  of  paragraph  (c)(2);  and 


c.  Add  paragraph  (c)(3)  to  read  as 
follows: 

§614.4050    Agricultural  credit 
associations. 

*        *        *        *        * 

(c)(3)  The  Federal  Agricultural 
Mortgage  Corporation  to  the  extent 
provided  in  §  614.4055. 

***** 

8.  Add  a  new  §  614.4055  to  read  as 
follows: 

§614.4055    Federal  Agrtouitural  Mortgage 
Corponrtion  \on\  participations. 

Subject  to  the  requirements  of  subpart 
Hofthis  part  614: 

(a)  Any  Farm  Credit  System  bank  or 
direct  lender  association  may  buy  from, 
and  sell  to,  the  Federal  Agricultiual 
Mortgage  Corporation,  participation 
interests  in  "qualified  loans." 

(b)  The  Federal  Agricultiual  Mortgage 
Corporation  may  buy  from,  and  sell  to. 
any  Farm  Credit  System  bank  or  direct 
lender  association,  or  lender  that  is  not 
a  Farm  Credit  System  institution. 
participation  interests  in  "qualified 
loans." 

(c)  For  purposes  of  this  section, 
"qualified  loans"  means  qualified  loans 
as  defined  In  section  8.0(9)  of  the  Act. 

Subpart  H— Loan  Purctiases  and  Sales 

9.  Amend  §614.4325  by: 

a.  Removing  paragraph  (a)(4); 

b.  Redesignating  paragraphs  (a)(5). 
(a)(6).  and  (a)(7)  as  para^phs  (a)(4). 
(a)(5).  and  (a)(6).  respectively;  and 
revising  newly  designated  paragraph 
(a)(4)  to  read  as  follows: 


§614.4325 
in  loans. 


Purchase  and  sale  of  interests 


(a)(4)  Participating  institution  means 
an  institution  that  purchases  a 
participation  interest  in  a  loan 
originated  by  another  lender. 


§614.4330    [Amended] 

10.  Amend  §  614.4330  as  folbws: 

a.  Remove  the  words  "an  undivided" 
and  add  in  their  place  the  words  "a 
participation"  in  paraeraph  (a)(9);  and 

b.  Remove  paragraph  (b)  and 
redesignate  existing  paragraph  (c)  as 
paragraph  (b). 

Subpart  J— Lending  and  Laasing 
UmKa 

§614.4358    [Amended] 

11.  Amend  §  614.4358  as  follows: 

a.  Remove  paragraph-(b)(4)(i);  and 

b.  Redesignate  paragraphs  (b)(4)lii) 
and  (b)(4)(iii)  as  paragraphs  (b)(4)(i)  and 
(b)(4)(ii).  respectively. 
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PART  619— OERNmONS      | 

12.  The  authority  citation  for  part  619 
continues  to  read  as  foUows: 

Authority:  Sees.  1.7.  2.4, 4.9,  5.9,  5.12, 
5.17,  5.18,  7.0,  7.6,  7.7,  7.8  of  the  Farm  Credit 
Act  (12  U.S.C.  2015,  2075,  2160,  2243,  2246. 
2252,  2253,  2279a,  2279b,  2279b-l,  2279b- 
2). 

{619^195    [Removed  afid  Reserved] 

13.  Remove  and  reserve  §619.9195. 
Dated:  January  7,  2002.  { 

Kelly  Mikel  WiUiams, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  02-639  Filed  1-9-02;  8:45  am] 
BUMG  COOe  67IIS-01-P 


DEPARTMENT  OF  TRANSPORTATION 
FMIeral  Aviation  Administration 

14  CFR  Part  39  | 

[Docket  No.  2001-CE-30-AD;  Amendment 
39-12579;  AD  2001-26-13] 

Rm2120-AA64 

Alrworthinesa  Directivaa;  Pilatua 
Aircraft  Ltd.  Modal  PC-7  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT.  I 

action:  Final  rule.  ' 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Pilatus  Aircraft  Ltd. 
(Pilatus)  Model  PC-7  airplanes.  This  AD 
requires  you  to  inspect  the  landing-gear 
emergency-extension  cable  for  damage 
and  replace  if  necessary;  verify  the 
cpnect  installation  of  the  bowden-cable 
condtut  clamp  and  correct  if  necessary; 
and  modify  the  temperature-control 
lever  mechanism.  This  AD  is  the  result 
of  mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Switzerland. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  malfunction  of 
the  emergency  landing-gear  «ctension 
system.  InsufBcient  clearance  between 
the  temperature-control  lever 
mechanism  and  the  landing-gear 
emergency-extension  cable  cotild  result 
in  damage  to  the  emergency  landing 
gear  extension  cable,  or  the  cable  could 
get  caught  on  the  temperature  control 
lever.  Damage  to,  or  interference  with, 
the  landing-gear  emergency-extension 
cable  could  lead  to  a  malfiinction  of  the 
emergency  landing-gear  extension 
system. 

DATES:  This  AD  becomes  effective  on 
February  12,  2002. 

The  Director  cf  the  Federal  Register 
approved  the  incorporation  by  reference 


of  certain  publications  listed  in  the 
regulations  as  of  February  12,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  6509:  facsimile: 
+41  41  610  3351.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region, 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-CE- 
30-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missotu-i  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  recently 
notified  FAA  that  an  unsafe  condition 
may  exist  on  certain  Pilatus  Model  PC- 
7  airplanes.  The  FOCA  reports  one 
occurrence  of  restricted  movement  of 
the  temperature  control  lever. 
Investigation  of  the  problem  revealed 
that  the  landing-gear  emergency- 
extension  cable  was  caught  on  the 
temperature-control  lever  mechanism. 
Instifficient  clearance  between  the 
landing-gear  emergency-extension  cable 
and  the  temperature-control  lever 
caused  the  interference.  This 
interference  could  also  cause  damage  to 
the  landing-gear  emergency-extension 
cable. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

If  not  detected  and  corrected,  damage 
to  or  interference  with  the  landing-gear 
emergency-extension  cable  could  lead  to 
a  malfunction  of  the  emergency  landing- 
gear  extension  system. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Pilatus  Model 
PC-7  airplanes.  This  proposal  was 
published  in  the  Federal  Register  as  a 
notice  of  proposed  rulemaking  (NPRM) 
on  October  10,  2001  (66  FR  51611).  The 
NPRM  proposed  to  require  you  to 
inspect  the  landing-gear  emergency- 
extension  cable  for  damage;  replace  any 
damaged  landing-gear  emergency- 


extension  cable;  vwify  the  correct 
installation  of  the  bowden-cable  conduit 
clamp;  correct  improper  installation  of 
the  clamp;  and  install  a  new  bolt  and  a 
new  nut  on  the  temperature-control 
lever  mechanism. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
this  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that' 
these  minor  corrections: 
— ^Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— ^Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact- 

We  estimate  that  this  AD  affects  13 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

The  manufacttuer  has  agreed  to  pay 
the  costs  for  the  inspection,  replacement 
parts,  and  installation  workhours. 

The  only  impact  this  AD  will  have  on 
the  owners/operators  of  the  affected 
airplanes  is  the  time  it  will  take  to  have 
the  actions  of  this  AD  incorporated. 

Compliance  Time  of  This  AD 

What  Will  Be  the  Compliance  Time  of 
This  AD? 

The  compliance  time  of  this  AD  is 
"within  the  next  12  calendar  months 
after  the  effective  date  of  this  AD." 

Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-in-Service  (TIS)? 

Although  malfunction  of  the 
emergency  landing  gear  extension 
system  is  unsafe  during  flight,  the 
condition  is  not  a  direct  result  of 
airplane  operation.  The  chance  of  this  , 
situation,occurring  is  the  same  for  an 
airplane  with  10  hotirs  TIS  as  it  would 
be  for  an  airplane  with  500  hours  TIS. 
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A  calendar  time  for  compliance  will 
ensure  that  the  unsafe  condition  is 
addressed  on  all  airplanes  in  a  ^ 
reasonable  time  period. 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  tuider 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 


substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  tho  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


i39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2001-26-13    Pilatus  Aircraft  Ltd.: 

Amendment  39-12579;  Docket  No. 
2001-CE:-30-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  PC-7  airplanes, 
Manufacturer  Serial  Number  (MSN)  001 
through  MSN  616,  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  the  malfunction  of  the  emergency 
landing-gear  extension  system.  Insufficient 
clearance  tietween  the  temperature-control 
lever  mechanism  and  the  landing-gear 
emergency-extension  cabl6  could  result  in 
damage  to  the  emergency  landing  gear 
extension  cable,  or  the  cable  could  get  caught 
on  the  temperature  control  lever.  Damage  to, 
or  interference  with,  the  landing-gear 
emergency-extension  cable  could  lead  to  a 
malfunction  of  the  emergency  landing-gear 
extension  system. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 

Compliance 

Procedures 

(1)  Inspect  the  landing-gear  emergency-extension 
cable  for  damage  and  replace  any  damaged  cable 
found. 

Inspect  within  the  next  12  calendar  months  after 
Febmary  T2,  2002  (the  effective  date  of  this  AD). 
Replace  prior  to  further  flight. 

In  accordance  with  Pilatus  PC-7 
Service  Bulletin  No.  32-020. 
dated  July  5.  2001. 

(2)  Verify  the  correct  installation  of  the  tjowden-cable 
conduit  clamp,  con-ect  if  necessary,  and  install  a 
new  ban  and  a  new  nut  in  ttie  temperature-control 
lever  mechanism. 

Prior  to  turttwr  flight  after  the  inspection  required  in 
paragraph  (d)(1)  of  this  AD. 

In  accordance  with  Pilatus  PC-7 
Service  Bulletin  No.  32-020, 
dated  July  5.  2001. 

(3)  Do  not  install  any  temperature-control  lever 
mechanism  (or  FAA-approved  equivalent  part 
number),  unless  it  has  been  modified  as  required 
in  paragraph  (d)(2)  of  this  AD. 

As  of  February  12,  2002  (the  effective  date  of  this 
AD). 

Not  applicable. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafie  condition 


addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contaci  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City.  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  die  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Pilatus  PC-7  Service  Bulletin  No.  32-020, 
dated  July  5,  2001.  The  Director  of  the 
Federal  Register  approved  this  incorporation 
by  reference  under  5  U.S.C.  552(a)  and  1  CFR 


part  51.  You  can  get  copies  from  Pilatus 
Aircraft  Ltd.,  Customer  Liaison  Manager. 
CH-6371  Stans,  Switzerland.  You  can  look  at 
copies  at  the  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Swiss  AD  HB  2001-483.  dated  .August  20. 
2001. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  12,  2002. 

Issued  in  Kansas  City,.  Missouri,  on 
December  21,  2001. 
Michael  K.  Dahl, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-149  Filed  1-9-02;  8:45  am) 
BUJNO  COOE  4*10-1»-U 
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DEPARTMENT  OF  TRANSPORTATION 
FMeral  Aviation  Administration 

14CFRPart97 

[Oocta«  No.  30288;  AmdL  Na  2087] 

Standard  InstniiTMnt  Approach 
Proeaduraa;  Miscaiianeous 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT, 
action:  Final  rule. 

summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
histrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  ffi^t 
operations  under  instnunent  ffight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
HeadquartOTS  Building,  800 
IndependCTce  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
r^on  in  which  affected  airport  is 
located;  or 

3.  Tlie  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — ^Individual  SLAP  copies 
may  be  obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Buildii^, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  Hie  FAA  Regional  Office  of  the 
r^on  in  which  the  a^focted  airport 
islocated.  | 

By  Subacriptkm— Copies  df  all  SIAPs. 
mailed  once  every  2  weeks,  are  for 
sale  by  the  Supointendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington,  DC 
20402. 

FOR  HIRTMER  MPORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS~420), 


Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regiilatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  niunber  of  SIAPs,  their 
complex  natiue,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Fedo-al  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
documents  is  imnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  ofthe 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspmds, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considoations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  ofthe 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporazy 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  pmmanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SIAPs 
contained  in  this  amoidment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 


NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SLAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  all  these 
SIAP  amendments  reqiiires  making 
them  effective  in  less  than  30  days. 

Fiuther,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  ofthe 
close  and  immediate  relationship 
between  these  SIAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest  and,  where  applicable, 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

ConchiBion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"si^uficant  rule"  undra-  DOT 
Regiilatory  Policies  and  Procedures  (44 
FR 11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  moII  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Snblecls  in  14  CFR  Part  97 

Air  traffic  control,  Airports. 
Navigation  (air). 

Issued  in  Washington,  DC  on  January  4, 
2002. 

JaMSj-BaUongli. 
Diiedor,  Flif^t  Standards  Service. 

Adoplian  of  tibe  Amendment 

Accordingly,  pursuant  to  the ' 
authority  del^ated  to  me,  part  97  ofthe 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Proceduies.  efiiactive  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 


1290 


Federal  Registw/Vol.  67,  No.  7 /Thursday,  January  10.  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  7 /Thursday,  January  10,  2002 /Rules  and  Regulations 1289 


Authority:  49  U.S.C.  40103,  40113.  40120, 
44701;  49  U.S.C.  106(g);  and  14  CFR 
11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 


FDC  date 


12/17/01 
12/17/01 
12/17/01 
12/17/01 

.12/27/01 
12/27/01 


State 


ME 
ME 
ME 
CA 

MD 
MD 


City 


Wiscasset 
Wiscasset 
Wiscasset 
Oakland  ... 


Indian  Head 
Elkton  


§§  97^3, 97.25, 97.27, 97.29, 97.31 .  97.33, 
97.35    [Amended] 

By  amending:  §  97.23  VOR.  VOR/ 
DME,  VOR  or  TACAN.  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 


ILS/DME.  ISMLS.  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SIAPs:  §  97.33 
RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPs,  identified  as  follows: 

*  *  *  Effective  Upon  Publication 


Airport 


Wiscasset 

Wiscasset 

Wiscasset 

Metropolitan  Oakland  IntI 


Maryland  

Cecil  County 


FDC  No. 


1/3252 
1/3253 
1/3254 
1/3273 

1/3464 
1/3543 


Subject 


NDB  RWY  25,  AMDT  25A... 
GPSRWY25,  AMDT1... 
GPS  RWY  7,  AMDT  1... 
VOR  OR  GPS  RWY  9R,  AMDT 

7B.. 
VOR-A,  ORIG... 
RNAV  (GPS)  RWY  31.  ORIG ... 


[FR  Doc.  02-653  Filed  1-9-02;  8:45  am] 

BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30287;  Amdt  No.  2086] 

Standard  Instrument  Approach 
Procedures;  Mliscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends.  Or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 

is  specified  in  the  amendatory 

provisions. 
Incorporation  by  reference-approved 

by  the  Director  of  the  Federal  Register 

on  December  31, 1980,  and  reapproved 

as  of  January  1, 1982. 

ADDRESSES:  Availability  of  matters 

incorporated  by  reference  in  the 

amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 


Washington,  DC  20591; 

2.  The  FAA  Regional  Office  ofthe 
region  in  which  the  affected  airport 
is  located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

For  Purchase — Individual  SIAP  copies 
may  be  obtained  from: 
1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building, 
800  Independence  Avenue,  SW., 
Washington.  DC  20591;  or 
.2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport 
is  located. 

By  Subscription — Copies  of  all  SIAPs, 
mailed  once  every  2  weeks,  are  for 
sale  by  the  Superintendent  of 
Documents,  U.S.  Government 
Printing  Office,  Washington,  DC 
20402. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-^20), 
Flight  Technologies  and  programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City. 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City,  OK  73i25) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Ihstrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  F'AA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 


The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
de'piction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  as  contained  in  the  transmittal. 
Some  SIAP  amendments  may  have  been 
Hreviously  issued  bv  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce. 
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I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  piiblic 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  op^ationally 
current.  It,  therefore — (1)  is  not  a 
significant  regulatory  action"  under 
DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034;  February  26, 1979);  and 
(3)  does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
ammidiaaent  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  inl4  CFR  Part  97 

Air  traffic  control.  Airports. 
Navigation  (air).  I     <■ 

Issued  in  Washington,  DC  on  January  4, 
2002. 

James  J.  Ballough, 
Director,  Flight  Standards  Services. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  efiiective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g),  40103.  40113. 
40120,  44701;  and  14  CFR  11.49(b)(2). 

2.  Part  97  is  amended  to  read  as 
follows: 

S§97^  97,25, 97,27, 97^1, 97^,  97.35 
[AfiMfidsd] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOG,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§97.27  NDB,  NDB/DME;  §97.29  ILS, 
ILS/DME.  ISMLS.  MLS,  MLS/DME, 
MLS/RNAV;  §97.31  RADAR  SL\Ps; 
§  97.33  RNAV  SL\Ps;  and  §  97.35 
COPTER  SL\Ps,  identified  as  follows: 

*  *  'Effective  February  21,  20O2 

Morris,  IL,  Morris  Muni-James  R.  Washburn 
Field.  RNAV  (GPS)  RWY  18,  Orig 


Morris.  IL.  Morris  Muni-James  R.  Washburn 

Field.  RNAV  (GPS)  RWY  36,  Orig 
Davison.  MI,  Athelone  Williams  Memorial, 

VOR  RWY  8,  Orig 
Davison,  MI,  Athelone  Williams  Memorial, 

VOR  OR  GPS  RWY  8.  Amdt  3A 

CANCELLED 
Davison.  MI.  Athelone  Williams  Memorial, 

VOR  RWY  8.  Orig 
Davison.  MI.  Athelone  Williams  Memorial, 

RNAV  (GPS)  RWY  8.  Orig 
Davison,  MI,  Athelone  Williams  Memorial, 

RNAV  (GPS)  RWY  26,  Orig 
Linden,  MI.  Prices.  VOR-A,  Orig 
Linden.  MI.  Prices.  VOR  OR  GPS-A,  Amdt  4 

CANCELLED 
Linden,  MI.  Prices,  RNAV  (GPS)  RWY  9.  Orig 
Linden,  MI.  Prices,  RNAV  (GPS)  RWY  27, 

Orig 
St.  Louis.  MO.  Lambert-St.  Louis  Intl,  RNAV 

(GPS)  RWY  6.  Orig 
St.  Louis.  MO.  Lambert-St.  Louis  Intl,  RNAV 

(GPS)  RWY  12L,  Orig 
St.  Louis.  MO.  Lambert-St.  Louis  Intl,  RNAV 

(GPS)  RWY  12R,  Orig 
St.  Louis.  MO,  Lambert-St.  Louis  Intl,  RNAV 

(GPS)  RWY  24.  Orig 
St.  Louis,  MO,  Lambert-St.  Louis  Intl.  RNAV 

(GPS)  RWY  30L,  Orig 
St.  Louis,  MO.  Lambert-St.  Louis  Intl.  RNAV 

(GPS)  RWY  30R.  Orig 
Hillsboro.  ND,  Hillsboro  Muni,  RNAV  (GPS) 

RWY  16.  Orig 
Hillsboro,  ND,  Hillsboro  Muni.  RNAV  (GPS) 

RWY  34.  Orig 
Hillsboro.  ND,  Hillsboro  Muni,  GPS  RWY  16. 

Orig-B  CANCELLED 
Hillsboro.  ND.  Hillsboro  Muni,  GPS  RWY  34, 

Orig-B  CANCELLED 
Kenmare,  ND.  Kenmare  Muni,  RNAV  (GPS) 

RWY  26,  Orig 
Beaufort,  NC,  Michael  J.  Smith  Field,  RNAV 

(GPS)  RWY  14,  Orig 
Beaufort.  NC.  Michael  J.  Smith  Field.  GPS 

RWY  14.  Orig.  CANCELLED 
Chapel  Hill.  NC,  Horace  Williams.  VOR/DME 

RWY  27.  Amdt  1 
Chapel  Hill.  NC.  Horace  Williams.  GPS  RWY 

9.  Orig,  CANCELLED 
Chapel  Hill,  NC.  Horace  Williams,  GPS  RWY 

27,  Orig.  CANCELLED 
Chapel  Hill.  NC.  Horace  Williams.  RNAV 

(GPS)  RWY  9.  Orig 
Chapel  Hill.  NC,  Horace  Williams,  RNAV 

(GPS)  RWY  27.  Orig 
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BILLING  CODE  4910-1S-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

25  CFR  Part  170 
RIN  1076-AE28 

Distribution  Of  Fiscal  Yaar  2002  Indian 
Reservation  Roads  Funds 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Temporary  rule  and  request  for 

comments. 


SUmiARY:  We  are  issuing  a  temporary 
rule  requiring  that  we  distribute  75 
percent  of  fiscal  year  2002  Indian 
Reservation  Roads  (IRR)  Program  funds 
to  projects  on  or  near  Indian 
reservations  using  the  relative  need 
formula.  As  we  did  in  fiscal  years  2000 
and  2001^e  are  using  the  Federal 
Highway  Administration  (FHWA)  Price 
Trends  report  for  information  to 
calculate  the  relative  need  formula,  with 
appropriate  modifications  to  address 
non-reporting  states.  We  are  reserving 
up  to  $19.53  million  to  allow  federally 
recognized  tribes  to  apply  for  $35,000 
each  for  administrative  capacity 
building  and  other  eligible 
transportation  activities  for  fiscal  year 
2002  and  we  wiU  distribute  the  b^ance 
of  the  remaining  25  percent  of  fiscal 
year  2002  IRR  Program  funds  according 
to  the  relative  need  formula. 

DATES:  This  temporary  rule  is  effective 
January  10,  2002,  through  September  30, 
2002.  We  will  accept  comments  on  this 
temporary  rule  imtil  February  11,  2002. 

ADDRESSES:  You  may  send  comments  on 
the  formula  for  distribution  of  the  Fiscal 
Year  2002  IRR  funds  to:  LeRoy  Gishi, 
Chief,  Division  of  Transportation,  Office 
of  Trust  Responsibility,  Biueau  of 
hidian  Affairs,  1849  C  Street,  NW.,  MS- 
405a-MIB,  Washington,  DC  20240.  Mr. 
Gishi  may  also  be  reached  at  202-208- 
4359  (phone),  202-208-4696  (fax),  or 
leroygishi@bia.gov  (electronic  mail). 

FOR  FURTHER  INFORMATION  CONTACT: 
LeRoy  Gishi,  Chief,  Division  of 
Transportation,  Office  of  Trust 
Responsibilities,  Biu«au  of  Indian 
Affairs,  1849  C  Street,  NW.,  MS-4058— 
MIB,  Washington,  DC  20240.  Mr.  Gishi 
may  also  be  reached  at  202-208-4359 
(phone),  202-208-4696  (fax),  or 
lemygishi®bia.gov  (electronic  mail). 

SUPPLEMENTARY  INFORMATION: 

Background 

Where  Can  I  Find  General  Background 
Information  on  the  Indian  Reservation 
Roads  Progranh  the  Relative  Need 
Formula,  the  FHWA  Price  Trends 
Report,  and  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21) 
Negotiated  Rulemaking  Process? 

The  backgroimd  information  on  the 
IRR  Program,  the  relative  need  formula, 
the  FHWA  Price  Trends  Report,  and  the 
TEA-21  Negotiated  Rulemaking  process 
is  detailed  in  the  Federal  Roister 
Notice  dated  February  15.  2000  (65  FR 
7431).  You  may  obtain  additional 
information  on  the  IRR  Program  web 
site  at  http://www.iiT.bia.gov. 


1292  Federal  Register /Vol.  67,  No.  7 /Thursday,  January  10,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  7 /Thursday.  January  10.  2002 /Rules  and  Regulations  1291 


What  Was  the  Basis  for  Distribution  of 
Fiscal  Years  2000  and  2001  Funds? 

For  fiscal  year  2000  IRR  Program 
funds,  the  Secretary  published  two 
interim  rules  distributing  one-half  of  the 
funds  in  February  2000  and  the  second 
half  of  the  funds  in  June  2000.  For  fiscal 
year  2001  IRR  Program  funds,  the 
Secretary  published  two  interim  rules 
distributing  75  percent  of  the  funds  in 
January  2001,  and  the  remaining  25 
percent  of  the  funds  in  March  2001. 
These  distributions  followed  the  TEA- 
21  Negotiated  Rulemaking  Committee's 
recommendation  to  the  Secretary  in 
January  2000  and  November  2000  to 
distribute  fiscal  years  2000  and  2001 
IRR  Program  funds  imder  the  relative 
need  formula  used  in  1998  and  1999, 
while  continuing  to  develop  a  proposed 
formula  to  publish  for  comment.  In 
addition,  in  fiscal  years  2000  and  2001 
we  modified  the  Federal  Highway 
Administration  Price  Trends  Report 
indices  to  account  for  two  non-reporting 
states. 

What  Is  the  Basis  for  Distribution  of 
Fiscal  Year  2002  IRR  Program  Funds? 

The  Transportation  Equity  Act  for  the 
21st  Century  {TEA-21)  provides  that  the 
Secretary  develop  rules  and  a  funding 
formula  for  fiscal  year  2000  and 
subsequent  fiscal  years  to  implement 
the  Indian  Reservation  Roads  program 
section  of  the  Act.  The  Negotiated 
Rulemaking  Committee  created  under 
Section  1115  of  TEA-21  and  comprised 
of  representatives  of  tribal  governments 
and  the  Federal  Government  has  been 
diligently  working  to  develop  a  funding 
formula  that  addresses  the 
Congressionally  identified  criteria. 


Committee  and  tribal  recommendations, 
and  is  consistent  with  overall  Federal 
Indian  Policy. 

The  Conunittee  is  developing  a 
permanent  funding  formula  that  will  be 
published  during  2002  in  the  Federal 
Register  for  public  comment.  In  the 
meantime,  there  are  about  1400  ongoing 
road  and  bridge  construction  projects  on 
or  near  Indian  reservations  which  need 
fiscal  year  2002  funding  to  continue  or 
complete  work.  Partially  constructed 
road  and  bridge  projects  could  pose 
safety  threats.  Other  road  and  bridge 
projects  need  to  be  planned  or  initiated 
in  this  fiscal  year. 

This  rule  is  published  as  a  temporary 
rule  only  for  interim  funding  for  fiscal 
year  2002  and  sets  no  precedent  for  the 
final  rule  to  be  published  as  required  by 
Section  1115  of  TEA-21.  The  TEA-21 
Negotiated  Rulemaking  Committee 
agrees  that  an  interim  funding  formula 
for  fiscal  year  2002  is  needed.  The 
Committee  expects  to  recommend  the 
publication  of  a  formula  for  public 
comment  so  that  a  permanent  formula 
can  be  estabUshed  for  fiscal  year  2003, 
which  will  begin  October  1.  2002.  The 
interim  formula  for  the  current  fiscal 
year  will  also  provide  tribes  with  the 
critical  resources  to  develop  inventory  . 
data,  long-range  transportation  plans, 
transportation  improvement  programs 
and  other  information  necessary  to 
distribute  funds  imder  a  new  funding 
formula  to  be  put  in  place  for  fiscal  year 
2003. 

The  Secretary  is  basing  this 
distribution  on  the  TEA-21  Negotiated 
Rulemaking  Committee's  tribal  caucus 
recommendation  for  distribution  of 
fiscal  year  2001  IRR  Program  funds. 


How  Will  the  Secretary  Distribute  Fiscal 
Year  2002  IRR  Program  Funds? 

Upon  publication  of  this  rule  and 
upon  enactment  of  the  Department  of 
Transportation  Appropriations  Act  and 
receipt  of  contract  authority  from  the 
Federal  Highway  Administration,  the 
Secretary  will  distribute  75  percent  of 
fiscal  year  2002  IRR  Program  funds 
based  on  the  cmrent  relative  need 
formula  used  in  fiscal  years  2000  and 
2001,  and  the  indices  from  the  FHWA 
Price  Trends  Report  with  appropriate 
modifications  for  non-reporting  states  in 
the  relative  need  formula  distribution 
process.  We  will  distribute  fiscal  year 
2002  IRR  Program  funds  to  the  twelve 
BLA  regions  using  this  distribution 
process.  From  the  remaining  25  percent 
of  fiscal  year  2002  IRR  Program  funds, 
we  are  reserving  $19.53  million  for 
federally  recognized  tribes  who  apply 
for  and  have  negotiated  contracts  or 
agreements  for  up  to  $35,000  for 
administrative  capacity  building  and 
other  eligible  transportation  activities 
under  the  IRR  Program.  We  are 
requesting  comments  on  the 
appropriateness  of  $19.53  million  for 
administrative  capacity  building  and  the 
use  of  the  current  relative  need  formula 
for  distribution  of  the  remaining  25 
percent  of  fiscal  year  2002  IRR  Program 
funds. 

What  Formula  Components  Are  We 
Using  for  Distribution  of  Fiscal  Year 
2002  IRR  Program  Funds  and  How  Are 
They  Related? 

The  following  diagram  shows  the 
relationship  between  components  for 
fiscal  year  2002  IRR  Program  funds 
distribution: 
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Authorization 

$275  M 


Takedowns 

JAdmin.,  Reserved,  Etc.). 


Distribute  as  2%  of 

each  Tribe's 

Allocation 


Construction 
Program 


T 


1 


$35  K  Administrative 
Capacity  Building 


T 


Distribute  by  Relative  Need 

Formula  50%  Cost,  30% 

VMT,  20%  Population 


Award  $35K  to  Tribes 

with  Contracts  or 

Agreements  in  each 

BIA  Region 


Whet  Data  Are  We  Using  for  the  Interim 
Distribution  Funding  Formula? 

We  are  using  the  most  current  road 
inventory  data  (September  2001) 
maintained  by  the  Biueau  of  Indian 
Affairs. 

What  Is  the  Purpose  of  Administratjve 
Capacity  Building?  i 

The  primary  purpose  of    ' 
administrative  capacity  building  is  to 
provide  all  tribes  an  opportunity  to 
participate  in  the  IRR  Program  by 
updating  transportation  needs 
inventories  and  performing  other 
transportation  planning  activities. 

How  Are  We  Distributing  the  Reserved 
Adnunistratiye  Capacity  Building  Funds 
to  the  Twelve  BIA  Regions? 

Tha  administrative  capacity  building 
funds  are  to  be  reserved  at  BIA  until  the 
appUcation/award  deadline  is  met. 
When  we  distribute  the  reserved 
administrative  capacity  building  funds 
($19.53  millicm)  from  the  second 
distribution  for  25  percent  of  fiscal  year 
2002  IRR  Program  funds,  we  moII 
distribute  to  the  twelve  BIA  regions 
based  on  the  numbw  of  tribes  in  the 


region  that  request  to  participate  by 
tribal  resolution  or  other  official  action 
of  the  tribe. 

How  Will  We  Provide  Administrative 
Capacity  Building  Funds  to  Tribes? 

Any  federally  recognized  tribe  may 
apply  to  the  appropriate  BIA  region  for 
administrative  capacity  building  funds 
under  the  Indian  Self-Determination 
and  Educational  Assistance  Act  (Pub.  L. 
93-638)  no  later  than  April  15,  2002. 

How  Will  BIA  Provide  Administrative 
Capacity  Building  Services  to  Direct 
Service  Tribes? 

The  BIA  regions  will  provide 
administrative  capacity  building 
services  to  tribes  in  their  regions  that 
request  such  services. 

What  Must  a  Self-Determination  or  Self- 
Governance  Tribe  Provide  in  Its 
Application  to  the  BIA  Region  for 
Administrative  Capacity  Building  Funds 
for  Fiscal  Year  2002? 

A  self-detOTmination  or  self- 
governance  tribe  must  make  application 
to  the  ^propriate  BIA  Regicm  by  Ajwil 
15,  2002  and  must  include: 

(a)  Scope  of  work; 


(b)  Detailed  budget  not  to  exceed 
$35,000;  and 

(c)  Official  tribal  resolution  or  other 
official  action  of  the  tribe  requesting  the 
funds. 

What  Will  BIA  Do  With  Any  Reserved 
Funds  That  Have  Not  Been  Awarded  to 
Tribes  for  Administrative  Capacity 
Building  After  August  15, 2002? 

We  will  distribute  the  remaining 
funds  to  the  twelve  BIA  regions  based 
,  on  the  relative  need  formula  discussed 
in  this  rule.  It  is  important  that  each 
tribe  submit  its  application  for 
administrative  capacity  building  within 
the  established  deadlines  so  that  we  can 
make  a  timely  reallocation  of  any 
resoved  funds  that  are  not  awarded  by 
August  15,  2002. 

Are  There  Any  Differences  in  the 
Distribution  of  Fiscal  Year  2002  IRR 
Program  Funds  as  Compared  to  the 
IX^bibutions  of  Fiscal  Years  2000  and 
2001  IRR  Program  Funds? 

The  distribution  of  fiscal  year  2002 
IRR  Program  funds  is  based  on  the 
current  relative  need  formula  and  the 
FHWA  Price  Ttends  Report  indices  that 
were  used  for  the  adjusted  fiscal  years 
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2000  and  2001  distribution.  In  February 
2000  the  Secretary  partially  distributed 
fiscal  year  2000  IRR  Program  funds 
using  the  relative  need  formula.  In  June 
2000  the  Secretary  distributed  the 
remaining  funds  under  the  relative  need 
formula  1^  modifying  the  FHWA  price 
trend  report  indices  for  two  non- 
reporting  states,  Washington  and 
Alaska,  that  impact  tribes  in  those  non- 
reporting  states.  In  January  2001  the 
Seoetary  partially  distributed  fiscal 
year  2001  IRR  Program  funds  using  the 
relative  need  formula.  In  June  2001  the 
Secretary  distributed  the  remaining 
funds  imder  the  relative  need  formula 
by  modifying  the  FHWA  price  trend 
report  indices  for  two  non-reporting 
states,  Washington  and  Alaska,  that 
impact  tribes  in  those  non-reporting 
states.  We  are  using  the  same 
modification  process  for  non-reporting 
states  for  distribution  of  fiscal  year  2002 
IRR  Program  funds.  For  fiscal  year  2001 
we  distributed  funds  in  the  same 
manner  as  in  fiscal  year  2000,  except 
that  we  reserved  up  to  $19.53  million 
for  administrative  capacity  building  for 
federally  recognized  tribes.  We  are 
distributing  fiscal  year  2002  funds  in  the 
same  way  as  fiscal  year  2001  ERR 
Program  funds. 

Why  Does  This  Temporary  Rule  Not 
Allow  for  Notice  and  Comment  on  the 
First  Partial  Distribution  of  Fiscal  Year 
2002  ntR  Program  Funds,  and  Why  Is  It 
Effective  Immediately? 

Under  5  U.S.C.  553(b)(3)(B),  notice 
and  public  procedure  on  the  first  partial 
distribution  imder  this  rule  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  In 
addition,  we  have  good  cause  for 
making  this  temporary  rule  for 
distribution  of  75  percent  of  fiscal  year 
2002  IRR  Program  funds  effective 
immediately  under  5  U.S.C.  553(d)(3). 
Notice  and  public  procedure  would  be 
impracticable  because  of  the  urgent 
need  to  distribute  75  percent  of  fiscal 
year  2002  ERR  Program  funds. 
Approximately  1400  road  and  bridge 
construction  projects  are  at  various 
phases  that  require  additional  funds  this 
fiscal  year  to  continue  or  complete 
work,  including  196  deficient  bridges 
and  the  construction  of  approximately 
600  miles  of  roads.  Fiscal  year  2002  IRR 
Program  funds  will  be  used  to  design, 
plan,  and  construct  improvements  (and, 
in  some  cases,  to  reconstruct  bridges). 
Without  this  immediate  partial    - 
distribution  of  fiscal  year  2002  IRR 
Program  funds,  tribal  and  BIA  IRR 
projects  will  be  forced  to  cease  activity, 
placing  projects  and  jobs  in  jeopardy. 
Waiting  for  notice  and  comment  on  this 
temporary  rule  would  be  contrary  to  the 


public  interest.  In  some  of  the  BEA 
regions,  approximately  80  percent  of  the 
roads  in  the  IRR  system  (and  the 
majority  of  the  bridges)  are  designated 
school  bus  routes.  Roads  are  essential 
access  to  schools,  jobs,  and  medical 
services.  Many  of  the  priority  tribal 
roads  are  also  emergency  evacuation 
routes  and  represent  the  only  access  to 
tribal  lands.  Two-thirds  of  the  road 
miles  in  Indian  country  are  imimproved 
roads.  Deficient  bridges  and  roads  are 
health  and  safety  hazards.  Partially 
constructed  road  and  bridge  projects 
and  deficient  bridges  and  roads 
jeopardize  the  health  and  safety  of  the 
traveling  public.  Further,  over  200 
projects  currently  in  progress  are 
directly  associated  with  environmental 
protection  and  preservation  of  historic 
and  ciUtural  properties.  This  temporary 
rule  is  going  into  effect  immediately 
because  of  the  urgent  need  for  partially 
distributing  fiscal  year  2002  IRR 
Program  funds  to  continue  these 
construction  projects. 

Distribution  ot  the  remaining  25 
percent  of  fiscal  year  2002  IRR  Program 
funds  will  be  distributed  under  the 
same  relative  need  formula  as  the  first 
75  percent  of  the  funds  after  we  review 
and  consider  comments. 

Clarity  of  This  Temporary  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  imderstand.  We  invite  your 
comments  on  how  to  make  this 
temporary  rule  easier  to  understand, 
including  answers  to  questions  such  as 
the  following:  (1)  Are  the  requirements 
in  the  temporary  rule  clearly  stated?  (2) 
Does  the  temporary  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  temporary  rule  (grouping 
and  order  of  sections,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Is  the 
description  of  the  temporary  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
the  preamble  helpful  in  imderstanding 
the  temporary  rule?  What  else  could  we 
do  to  make  the  temporary  rule  easier  to 
understand? 

Regulatory  Planning  and  Review 
(Eucutive  Order  12866) 

Under  the  criteria  in  Executive  Order 
12866,  this  temporary  rule  is  a 
significant  regulatory  action  requiring 
review  by  the  Office  of  Management  and 
Budget  because  it  will  have  an  annual 
effect  of  more  than  $100  million  on  the 
economy.  The  total  amount  available  for 
distribution  of  fiscal  year  2002  IRR 
Program  funds  is  approximately  $226 
million  and  we  are  distributing 
approximately  $169.5  million  under  this 
temporary  rule.  Congress  has  already 


appropriated  these  funds  and  FHWA 
has  already  allocated  them  to  BEA.  The 
cost  to  the  govenmient  of  distributing 
the  IRR  Pr(^;ram  funds,  especially  under 
the  relative  need  formula  with  which 
the  tribal  governments  and  tribal 
organizations  and  the  BEA  are  already 
familiar,  is  negligible.  The  distribution 
of  fiscal  year  2002  IRR  Program  funds 
does  not  require  tribal  governments  and 
tribal  organizations  to  expend  any  of 
their  own  funds. 

This  temporary  rule  is  consistent  with 
the  policies  and  practices  that  currently 
guide  our  distribution  of  IRR  Program 
funds.  This  temporary  rule  continues  to 
adopt  the  relative  need  formula  that  we 
have  used  since  1993,  adjusting  the 
FHWA  Price  Trends  Report  indices  for 
states  that  do  not  have  current  data 
reports. 

This  temporary  rule  will  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  Federal  agency.  The 
FHWA  has  transferred  the  IRR  Program 
funds  to  us  and  fully  expects  the  BEA  to 
distribute  the  funds  according  to  a 
funding  formula  approved  by  the 
Secretary.  This  temporary  rule  does  not 
alter  the  budgetary  effects  oh  any  tribes 
from  any  previous  or  any  futiue 
distribution  of  IRR  Program  funds  and 
does  not  alter  entitlement,  grants,  user 
fees,  or  loan  programs  or  the  rights  or 
obligations  of  their  recipients. 

This  temporary  rule  does  not  raise 
novel  legal  or  policy  issues.  It  is  based 
on  the  relative  need  formula  in  use 
since  1993.  We  are  changing 
determination  of  relative  need  only  by 
appropriately  modifying  the  FHWA 
Price  Trend  Report  indices  for  states 
that  did  not  report  data  for  the  FHWA 
Price  Trends  Report,  just  as  we  did  for 
the  distribution  of  fiscal  year  2001  IRR 
Program  funds. 

Approximately  1400  road  and  bridge 
construction  projects  are  at  various 
phases  that  depend  on  this  fiscal  year's 
IRR  Program  funds.  Leaving  these 
ongoing  projects  unfunded  will  create 
undue  hardship  on  tribes  and  tribal 
members.  E.ack  of  funding  would  also 
pose  safety  threats  by  leaving  partially 
constructed  road  and  bridge  projects  to 
jeopardize  the  health  and  safety  of  the 
traveling  pubUc.  Thus,  the  benefits  of 
this  rule  far  outweigh  the  costs.  This 
rule  is  consistent  with  the  policies  and 
practices  that  ourently  guide  our 
distribution  of  IRR  Program  funds.  This 
rule  continues  to  adopt  the  relative  need 
formida  that  we  have  used  since  1993. 

Regulatory  Flexibility  Act 

A  RegiUatory  Flexibility  analysis 
under  the  Regulatory  Flexibifity  Act  (5 
U.S.C.  601  et  seq.  is  not  required  for  this 
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temporary  rule  because  it  applies  only 
to  tribal  governments,  which  are  not 
covered  by  the  Act. 

Small  Busiiiess  RegnUtorjr  Etafbreement 
FainieaB  Act  (SBREFA) 

This  rule  is  a  major  rule  luider  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act, 
because  it  has  an  annual  effect  on  the 
economy  of  $100  million  or  more.  We 
are  distributing  approximately  $169.5 
million  under  this  temporary  rule. 
Congress  has  already  appropriated  these 
funds  and  FHWA  has  already  allocated 
them  to  BIA.  The  cost  to  the  government 
of  distributing  the  IRR  Program  funds, 
especially  under  the  relative  need 
fonnula  with  which  tribal  governments, 
tribal  organizations,  and  the  BIA  are 
already  familiar,  is  negligible.  The 
distribution  of  the  IRR  Program  funds 
does  not  require  tribal  governments  and 
tribal  organizations  to  expend  any  of 
their  own  funds. 

This  rule  will  not  cause  a  major 
increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  Actions 
under  this  rule  will  distribute  Federal 
funds  to  Indian  tribal  governments  and 
tribal  organizations  for  transportation 
planning,  road  and  bridge  construction, 
and  road  improvements. 

This  rule  does  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  the  ability  of  U.S.-based 
enterprises  to  compete  with  foreign- 
based  enterprises.  In  fact,  actions  under 
this  rule  will  provide  a  beneficial  effect 
on  employment  through  funding  for 
construction  jobs. 

Unfnnded  Mandates  Reform  Act 

Under  the  Unfunded  Mandates 
Reform  Act  (2  U.S.C.  1531  et  seq.),  this 
temporary  rule  will  not  significantly  or 
uniquely  affect  small  governments,  or 
the  private  sector.  A  Small  Government 
Agency  Plan  is  not  required. 

This  temporary  rule  will  not  produce 
a  federal  mandate  that  may  resiilt  in  an 
expenditure  by  State,  local,  or  tribal 
governments  of  $100  million  or  greater    . 
in  any  year.  The  effect  of  this  temporary 
rule  is  to  immediately  provide  75 
percent  of  fiscal  year  2002  IRR  Program 
funds  to  tribal  governments  for  ongoing 
IRR  activities  and  construction  projects. 

TakmgB  (ExecntiTe  Order  12630) 

With  respect  to  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications  since  it  involves  no 
transfer  of  title  to  any  property.  A 
takings  implication  assessment  is  not 
required. 


Federalism  (Executive  Order  13132) 

With  respect  to  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  temporary  rule  should  not  affect 
the  relationship  between  State  and 
Federal  governments  because  this  rule 
concerns  administration  of  a  fund 
dedicated  to  IRR  projects  on  or  near 
Indian  reservations  that  has  no  effect  on 
Federal  funding  of  state  roads. 
Therefore,  the  rule  has  no  Federalism 
effects  within  the  meaning  of  Executive 
Order  13132. 

Civil  Justice  Reform  (Executive  Order 
12988) 

This  rule  does  not  imdidy  burden  the 
judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  Executive  Order  12988.  This  rule 
contains  no  drafting  errors  or  ambiguity 
and  is  clearly  written  to  minimize 
litigation,  provide  clear  standards, 
simplify  procedures,  and  reduce 
burden.  This  rule  does  not  preempt  any 
statute.  We  are  still  pursuing  the  TEA- 
21  mandated  negotiated  rulemaking 
process  to  set  up  a  permanent  funding 
formula  distributing  IRR  Program  funds. 
The  rule  is  not  retroactive  with  respect 
to  any  funding  from  any  previous  fiscal 
year  (or  prospective  to  funding  from  any 
futiue  fiscal  year),  but  applies  only  to  75 
percent  of  fiscal  year  2002  IRR  Program 
funding. 

Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  rule  does  not 
impose  record  keeping  or  information 
collection  requirements  or  the  collection 
of  information  from  offerors, 
contractors,  or  members  of  the  public 
that  require  the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  501  et  seq.  We  already  have  all 
of  the  necessary  information  to 
implement  this  rule. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  preparation  of  an 
environmental  assessment  or  an 
environmental  impact  statement  imder 
the  National  Environmental  Policy  Act 
of  1969,  42  U.S.C.  4321  et  seq.,  because 
its  environmental  effects  are  too  broad, 
specidative,  or  conjectural  to  lend 
themselves  to  meaningful  analysis  and 
the  road  projects  funded  as  a  result  of 
this  rule  will  be  subject  later  to  the 
National  Environmental  Policy  Act 
process,  either  collectively  or  case-by- 
case.  Further,  no  extraordinary 
circumstances  exist  to  require 
preparation  of  an  enviroiunental 


assessment  or  environmental  impact 
statement. 

Govermnent-to-Govemment 
Relationship  With  Tribes 

Under  the  President's  memorandimi 
of  May  14, 1998,  Consultation  and 
Coorcfination  with  Indian  Tribal 
Governments  (63  FR  27655)  and  512  DM 
2,  we  have  evaluated  any  potential 
effects  upon  federally  recognized  Indian 
tribes  and  have  determined  that  this 
rule  preserves  the  integrity  and 
consistency  of  the  relative  need  formula 
process  we  have  used  since  1993.  The 
only  changes  we  are  making  from 
previous  years  (which  we  also  made  for 
fiscal  years  2000  and  2001)  IRR  Program 
funds  are  to  modify  the  FHWA  Price 
Trends  Report  indices  for  non-reporting 
states  which  do  not  have  current  price 
treiids  data  reports.  The  yearly  FHWA 
Report  is  used  as  part  of  the  process  to 
determine  the  cost-to-improve  portion 
of  the  relative  need  formula. 
Consultation  with  tribal  governments 
and  tribal  organizations  is  ongoing  as 
part  of  the  TEA-21  negotiated 
rulemaking  process  and  this  distribution 
uses  the  TEA-21  Negotiated 
Rulemaking  Committee's  tribal  caucus 
recommendation. 

List  of  Subjects  in  25  CFR  Part  170 

Highways  and  Roads,  Indians — lands. 

For  the  reasons  set  out  in  the 
preamble,  we  are  amending  Part  170  in 
Chapter  I  of  Title  25  of  the  Code  of 
Federal  Regulations  as  follows. 

PAFtT  170-flOADS  OF  THE  BUREAU 
OF  INDIAN  AFFAIRS 

1.  The  authority  citation  for  part  170 
continues  to  read  as  follows: 

Authority:  36  Stat.  861;  78  Stat.  241,  253, 
257;  45  Stat.  750  (25  U.S.C.  47;  42  U.S.C. 
2000e(b),  2000e-2(i);  23  U.S.C.  101(a),  202, 
204),  unless  otherwise  noted. 

2.  Effective  January  10,  2002,  through 
September  30.  2002,  add  §  170.4b  to 
read  as  follows: 

f  170.4b   WhattonmilawHIBIAutato 
diatributa  75  percent  of  fiscal  year  2002 
Indian  Raaervation  Roads  funds? 

On  January  10,  2002,  we  will 
distribute  75  percent  of  fiscal  year  2002 
IRR  Program  funds  authorized  under 
Section  1115  of  the  Transportation 
Equity  Act  for  the  21st  Century,  Public 
Law  105-178, 112  Stat.  154.  We  will 
distribute  the  funds  to  Indian 
Reservation  Roads  projects  on  or  near 
Indian  reservations  using  the  relative 
need  formula  established  and  approved 
in  January  1993.  We  are  modifying  the 
formiila  to  account  for  non-reporting 
States  by  inserting  the  latest  data 
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reported  for  those  States  for  use  in  the 
relative  need  formula  process. 

Dated:  December  19,  2001. 
Neal  A.  McCaleb, 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  02-268  Filed  l-9r02;  8:45  am] 

BKUNG  CODE  431(M.V-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60, 61 .  63, 72,  and  75 

[FRL-7127-41 

Recent  Posting  to  the  Applicabiltty 
Determination  Index  (ADO  Database 
System  of  Agency  Applicability 
Determinations,  Altamative  Monitoring 
Decisions,  and  Regulatory 
interpretations  Pertaining  to  Standards 
of  Performance  for  New  Stationary 
Sources  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
correction  to  November  15,  2001  Notice 
of  Availability. 

SUMMARY:  This  document  announces  the 
availability  of  applicability 
determinations,  alternative  monitoring 
decisions,  and  regulatory  interpretations 
that  EPA  has  made  under  the  New 
Soiuce  Performance  Standards 
(NSPS)(40  CFR  part  60),  and  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)(40 
CFR  parts  61  and  63).  This  document 
also  corrects  and  clarifies  the  Notice  of 
Availability  published  in  the  Federal 
Register  on  November  15,  2001  (66  FR 
57453). 

FOR  FURTMER  INFORMATION  CONTACT:  An 
electronic  copy  of  each  complete 
document  posted  on  the  Applicability 
Determination  Index  (ADI)  database 
system  is  available  on  the  Internet 
through  the  ADI  at:  http://es.epa.gov/ 
oeca/eptdd/adi.htmI.  The  dociunent 
may  be  located  by  date,  author,  subpart, 
or  subject  search.  For  questions  about 
the  ADI  or  this  document,  contact  Maria 
Malave  at  EPA  by  phone  at:  (202)  564- 
7027,  or  by  e-mail  at: 
mcdave.maria@epa.gov.  For  technical 
questions  about  the  individual 
applicability  determinations  or 
monitoring  decisions,  refer  to  the 
contact  person  identified  in  the 


individual  dociunents,  or  in  the  absence 
of  a  contact  person,  refer  to  the  author 
of  the  document. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  General  Provisions  to  the  NSPS 
in  40  CFR  part  60  and  the  NESHAP  in 
40  CFR  part  61  provide  that  a  source 
owner  or  operator  may  request  a 
determination  of  whether  certain 
intended  actions  constitute  the . 
commencement  of  construction, 
reconstruction,  or  modification.  EPA's 
written  responses  to  these  inquiries  are 
broadly  termed  applicability 
determinations.  See  40  CFR  60.5  and 
61.06.  The  NSPS  and  NESHAP  also 
allow  sources  to  seek  permission  to  use 
monitoring  or  recordkeeping  which  is 
different  fi-om  the  promulgated 
requirements.  See  40  CFR  60.13(i), 
61.14(g),  63.8(b)(1),  63.8(f),  and  63.10(f). 
EPA's  written  responses  to  these 
inquiries  are  broadly  termed  alternative 
monitoring  decisions.  Fiuther,  EPA 
responds  to  written  inquiries  about  the 
broad  range  of  NSPS  and  NESHAP 
regulatory  requirements  as  they  pertain 
to  a  whole  source  category.  These 
inquiries  may  pertain,  for  example,  to 
the  type  of  sources  to  which  the 
regulation  applies,  or  to  the  testing, 
monitoring,  recordkeeping  or  reporting 
requirements  contained  in  the 
regulation.  EPA's  written  responses  to 
these  inquiries  are  broadly  termed 
regulatory  interpretations. 

EPA  currently  compiles  EPA-issued 
NSPS  and  NESHAP  applicability 
determinations,  alternative  monitoring 
decisions,  and  regulatory 
interpretations,  and  posts  them  on  the 
Applicability  Determination  Index  (ADI) 
on  a  quarterly  basis.  The  ADI  is  an 
electronic  index  on  the  Internet  with 
over  one  thousand  EPA  letters  and 
memoranda  pertaining  to  the 
applicability,  monitoring, 
recordkeeping,  and  reporting 
requirements  of  the  NSPS  and  NESHAP. 
The  letters  and  memoranda  may  be 
searched  by  date,  office  of  issuance, 
subpart,  citation,  control  niunber  or  by 
string  word  searches. 

Today's  notice  comprises  a  summary 
of  42  such  dociunents  added  to  the  ADI 
on  October  19,  2001.  The  subject, 
author,  recipient,  and  date  (header)  of 
each  letter  and  memorandum  is  listed  in 
this  notice,  as  well  as  a  brief  abstract  of 
the  letter  or  memorandum.  Complete 


copies  of  these  dociunents  may  be 
obtained  ftom  the  ADI  at  http:// 
es.epa.gov/oeca/eptdd/adi.html. 

Summary  of  Headers  and  Alistracts 

The  following  table  identifies  the 
database  control  number  for  each 
document  posted  on  the  ADI  database 
system  on  October  19.  2001;  the 
applicable  category:  the  subpart(s)  of  40 
CFR  part  60,  61,  or  63  (as  applicable) 
covered  by  the  docxmient;  and  the  title 
of  the  dociunent,  which  provides  a  brief 
description  of  the  subject  matter.  We 
have  also  included  an  abstract  of  each 
document  identified  with  its  control 
number  after  the  table.  These  abstracts 
are  provided  solely  to  alert  the  public  to 
possible  items  of  interest  and  are  not 
intended  as  substitutes  for  the  full  text 
of  the  documents. 

Correqtion  to  November  15,  2001  Notice 
of  Availability 

The  previous  Notice  of  Availability 
was  published  at  66  FR  57453  imder  the 
heacUng  "Recent  Posting  of  Agency 
Regulatory  Interpretations  Pertaining  to 
Applicability  and  Monitoring  for 
Standards  of  Performance  for  New 
Stationary  Sources  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  to  the  Applicability 
Determination  Index  (ADI)  Database 
System."  EPA  mistakenly  included  in 
that  notice  the  statement  that 
"Comments  on  any  of  the  documents 
posted  on  the  ADI  database  system  must 
be  submitted  on  or  before  January  14, 
2002."  Please  disregard  that  statement 
and  all  associated  statements  regardiug 
the  submission  of  comments.  EPA  is  not 
seeking  comments  on  the  documents 
listed  in  that  notice,  nor  is  it  seeking 
comments  on  any  of  the  documents 
contained  in  the  ADI  database. 

EPA  notes  further  that  although  the 
November  15,  2001  notice,  and  this 
notice,  are  sufficient  to  satisfy  the 
publication  provisions  of  5  U.S.C.  552(a) 
and  42  U.S.C.  7607(b),  the  references  to 
those  provisions  were  done  by  mistake, 
and  were  not  intended  to  imply  that  all 
of  the  documents  posted  on  the  ADI 
database  fall  within  the  scope  of  those 
statutory  provisions.  Although  some  of 
the  dociunents  on  the  ADI  database  are 
within  the  scope  of  those  provisions, 
others  are  not,  and  for  this  reason,  EPA 
does  not  refer  to  those  provisions  when 
the  Agency  publishes  a  quarterly  Notice 
of  Availability  of  the  ADI  database. 


ADI  Determinations  Uploaded  on  October  19,  2001 


Control  No. 


M010018 


Category 


MACT 


Subpart 


MMM 


Title 


Subpart  MMM  Applicability  to  Creosote  Production  Facilities. 
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ADI  DETERMINATIONS  UPLOADED  ON  OCTOBER  19,  2001— Continued 

Control  No. 

Category 

Subpart 

Title 

M010021  

MACT 

S 

Pulp  and  Paper  MACT  Alternative  Monrtoring. 

M010019  

MACT 

S 

Pulp  and  Paper  MACT  Alternative  Monitoring. 

M010020  

MACT 

S 

Pulp  and  Paper  MACT  Alternative  Monitoring. 

M010022  

MACT 

S 

Pulp  and  Paper  MACT  Alternative  Monitoring. 

M010023  

MACT 

S 

Pulp  and  Paper  MACT  Alternative  Monitoring. 

M010024  

MACT 

S 

Pulp  and  Paper  MACT  Alternative  Monitoring. 

M010025  

MACT 

1 

NESHAP  for  Organic  HAPs  for  Certain  Processes. 

M010026  

MACT 

LLL 

Testing  to  Detennine  Area  or  Major  Source  Status. 

M010027  

MACT 

A,RRR 

Extension  to  Conduct  Initial  Performance  Testing. 

M010028  

MACT 

S 

Alternative  Closed  Collection  and  Vent  System  Monitoring. 

M010029  

H^CT 

CC 

Existing  Refinery  Storage  Vessels  Exempt  from  Refinery  MACT. 

|yl010030  

MACT 

CC.R 

Operating  Parameter  Monitoring  Request. 

M010031  

MACT 

CC.R 

Operating  Parameter  Monitoring  Request. 

IM010032  .... 

MACT 

S 

Alternative  Monitoring  Protocol  for  Bleach  Plant  Scrubber. 

M010033  

MACT 

G.H.W 

Waiver  of  Flare  Performance  Test. 

fc«10034  

MACT 

S 

Pulp  and  Paper  MACT  Alternative  Monitoring. 

^ 

MI010035  

MACT 

S 

Pulp  and  Paper  MACT  Alternative  Monitoring. 

IIII010036  

MACT 

S 

Pulp  and  Paper  MACT  ANemative  Monitoring. 

0100053  

NSPS 

GO 

Custom  Fuel  Monitoring  Schedule. 

0100054  

NSPS 

GG 

Alternative  Test  Methods  Under  Subpart  GG. 

0100055  

NSPS 

DC 

Boiler  Derate  Proposal. 

0100056  

NSPS 

J 

7-Day  Trial  for  Buming  Refinery  Fuel  Gas  in  Boiler. 

0100057  

NSPS 

Dc 

Applicability  to  Process  Heaters. 

0100058  

NSPS 

QQQ 

Definition  of  Oil-water  Separator. 

0100059 

NSPS 

OOO 

Replacement  Equipment  Exemptior>— New  Production  Line. 

0100060  

NSPS 

QQQ 

Alternative  Testing  Procedure  for  Oil-water  Separator. 

0100061  

NSPS 

SS 

Applicability  to  Clothing  Press  Production  Line. 

0100062  

NSPS 

OOO.A 

Replacement  of  Equipment  and  Notification  Requirements. 

0100063  

NSPS 

CCCC 

Applicability  to  Wood  By-product  Combustor. 

0100065  

NSPS 

GG 

Subpart  GG  Custom  Fuel  Monitoring  Schedule. 

0100066  

NSPS 

GGADa 

Alternate  Emission  Standard  and  Monitoring,  and  Initial  Performance  Test. 

- 

0100067  

NSPS 

GG 

Use  of  Part  75  for  Alternate  Monitoring  under  Subpart  GG. 

0100068  

NSPS 

GG 

Use  of  Part  75  for  Alternate  Monitoring  under  Subpart  GG. 

■■• 

0100069  

NSPS 

GG 

Alternate  Test  Method/Waiver  of  Initial  Performance  Test. 

O10iDO7O  

NSPS 

GG 

Proposal  to  Use  New  Monitor  for  Subpart  GG. 

0100071  

NSPS 

GG 

Use  of  Part  75  for  Alternate  Monitoring  under  Subpart  GG. 

0100072  

NSPS 

GG 

Subpart  GG  Alternate  Test  Method/Initial  Perfonnance  Test. 

0100073  

NSPS 

W 

Waiver  of  Flare  Perfomnance  Test. 

0100074  

NSPS 

GG 

Custom  Fuel  Monitoring  Schedute. 

0100075  

NSPS 

GG 

Custom  Fuel  Monitoring  Schedute. 

0100076  .; 

NSPS 

NNN.RRR 

Applicability  of  NSPS  to  Ethanol  Manufacturing  Plants. 

Abstracts 

Abstzactfbr  (MOIOOIS) 

Ql:  Are  creosote  blend  tanks  subject 
to  the  storage  vessel  standards  or  the 
process  vent  standards  of  subpart 
MMM? 

Al:  Based  on  our  review  of  the  rule 
as  currently  drafted,  the  creosote  blend 
tanks  are  subject  to  process  vent 
standards. 

Q2:  Are  coal  tar  and  naphthalene 
distillation  processes  upstream  of  the 
creosote  blend  tanks  pesticide  active 
ingredient  process  units  subject  to  the 
mle? 

A2:  Upstream  distillation  imits  are 
not  pesticide  active  ingredient  process 
units  and  therefore  not  part  of  the 
affected  source  subject  to  the  rule. 

Abstract  for  (010019)       \ 

Q:  May  a  facility  which  is  subject  to 
the  bleaching  and  monitoring  standards 
found  at  40  CFR  63.445(c)  and  63.453(c) 


of  the  pulp  and  papa- MACT,  subpart  S, 
monitor  bleach  plant  scrubber  influent 
pH/ORP  rather  than  the  effliient  pH/ 
ORP? 

A:  Yes.  The  configuration  of  the 
scrubbing  system  is  such  that  the 
scrubbing  medium  is  taken  from  the 
bottom  of  the  scrubber  and  recirculated 
back  to  the  inlet  spray  nozzles  at  the  top 
of  the  scrubbw.  Several  years  of 
emission  test  data  has  shown  ddorine 
(do)  and  chlorine  dioxide  (CL02) 
emissions  to  be  less  than  1.0  ppmv,  far 
below  the  10  ppmv  or  less  specified  in 
subpart  S. 

Abstract  for  (010020) 

Q:  May  a  facility  which  is  subject  to 
the  bleaching  and  monitoring  standards 
foimdat  40  CFR  63.445(c)  and  63.453(c) 
of  the  pulp  and  papm  MACT,  subpart  S, 
monitor  £an  amperage  for  the  bleaching 
system  gas  scrubber  vent  gas  &n  in  lieu 
of  monitoring  vent  gas  inlet  flow  rate? 


A:  Yes.  EPA's  document  for  subpart  S, 
titled  "Questions  and  Answers  (Q&As) 
for  the  Pulp  and  Papw  NESHAP  (40 
CFR  part  63.  subpart  S),"  dated 
September  22, 1999,  discusses  the 
alternative  monitoring  parameter  issue. 
See  pages  &-10.  It  allows  the  monitoring 
of  fan.  operation  instead  of  gas  flow  rate. 
Allowable  monitoring  parameters  of  fan 
operation  include  fan  motor  amperage, 
on/off  status,  m  rotational  speed  of  the 
fan. 

Abstract  for  (010021) 

Q:  May  a  facility  which  is  subject  to 
the  bleaching  and  monitoring  standards 
found  at  40  CFR  63.445(c)  and  63.453(c) 
of  the  pu^  and  paper  MACT,  subpart  S« 
monitor  bleach  plant  scrubber  influent 
pH/ORP  rather  than  the  ^uent  pH/ 
GRP? 

A:  Yes.  The  configuration  of  the 
scrubbing  system  is  such  that  the 
scruU)ing  medium  is  taken  frt>m  the 
bottom  of  the  scrubber  and  recirculated 
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back  to  the  inlet  spray  nozzles  at  the  top 
of  the  scrubber.  Several  years  of 
emission  test  data  has  shown  chlorine 
(CL2)  and  chlorine  dioxide  (CLO2) 
emissions  to  be  less  than  1.0  ppmv,  far 
below  the  10  ppmv  or  less  specified  in 
subpart  S. 

Abstract  for  (010022) 

Q:  May  a  facility  which  is  subject  to 
the  bleaching  and  monitoring  standards 
found  at  40  CFR  63.445(c)  and  63.453(c) 
of  the  pulp  and  paper  MACT,  subpart  S, 
monitor  fan  amperage  for  the  bleaching 
system  gas  scrubber  vent  gas  fan  in  lieu 
of  monitoring  vent  gas  inlet  flow  rate? 

A:  Yes.  EPA's  document  for  subpart  S, 
titled  "Questions  and  Answers  (Q&As) 
for  the  Pulp  and  Paper  NESHAP  (40 
CFR  part  63,  subpart  S),"  dated 
September  22, 1999,  discusses  the 
alternative  monitoring  parameter  issue. 
See  pages  8-10.  It  allows  the  monitoring 
of  fan  operation  instead  of  gas  flow  rate. 
Allowable  monitoring  parameters  of  fan 
operation  include  fan  motor  amperage, 
on/off  st^us,  or  rotational  speed  of  the 
fan. 

Abstract  for  (010023) 

Q:  May  a  facility  which  is  subject  to 
the  bleaching  and  monitoring  standards 
found  at  40  CFR  63.445(c)  and  63.453(c) 
of  the  pulp  and  paper  MACT,  subpart  S, 
monitor  bleach  plant  scrubber  influent 
pH/ORP  rather  than  the  effluent  pH/ 
ORP? 

A:  Yes.  The  configuration  of  the 
scrubbing  system  is  such  that  the 
scrubbing  mediiun  is  taken  from  the 
bottom  of  the  scrubber  and  recirculated 
back  to  the  inlet  spray  nozzles  at  the  top 
of  the  scrubber.  Several  years  of 
emission  test  data  has  shown  chlorine 
(CL2)  and  chlorine  dioxide  (CLO2) 
emissions  to  be  less  than  1.0  ppmv,  far 
below  the  10  ppmv  or  less  specified  in 
subpart  S. 

Abstract  for  (010024) 

Q:  May  a  facility  which  is  subject  to 
the  monitoring  and  inspection 
procedures  for  closed  collection  and 
vent  systems  found  at  40  CFR  63.443(c), 
63.453(k)  and  (1)  of  the  pulp  and  paper 
MACT,  subpart  S,  request  approval  for 
alternative  provisions  for  inspection, 
monitoring  of  closed  collection  and  vent 
systems? 

A:  Yes.  The  requested  alternatives  are 
consistent  with  requirements  in  other 
existing  standards,  such  as  the 
Hazardous  Organic  National  Emission 
Standards  for  Hazardous  Air  Pollutants. 

Abstract  for  (01 0025) 

Q:  A  facility  operates  a  toner  process 
in  which  a  styrene-butadiene  rubber 
copolymer  is  manufactured;  however. 


the  affected  equipment  has  not  operated 
in  hazardous  air  pollutant  (HAP)  service 
for  greater  than  300  operating  hours  per 
year.  Is  the  facility  subject  to  subpart  I? 
A:  No.  EPA  has  determined  that  the 
toner  process  described  meets  the 
definition  of  styrene-butadiene  rubber 
production.  However,  because  the 
facility  has  not  operated  the  affected 
equipment  in  HAP  service  greater  than 
300  operating  hours  per  year,  the 
equipment  is  not  subject  to  subpart  I. 

Abstract  for  (010026) 

Q:  Does  the  portland  cement  MACT 
require  the  facility  in  question  to 
conduct  performance  tests  to  determine 
its  status  as  an  area  or  major  source? 

A:  No,  testing  is  not  required.  With  its 
current  emission  profile,  the  facility  is 
an  area  source.  > 

Abstract  for  (010027) 

Q:  May  the  deadline  by  which  a 
performance  test  for  a  secondary 
aluminum  processing  unit  is  conducted 
be  extended  beyond  180  days  of  the 
initial  startup? 

A:  No.  The  general  provisions  at  40 
CFR  63.7  allow  for  the  rescheduling  of 
testing,  but  they  do  not  allow  testing  to 
be  scheduled  beyond  180  days  of  the 
initial  startup  if  the  initial  startup  date 
is  after  the  effective  date  of  the  relevant 
standard. 

Abstract  for  (010028) 

Q:  May  a  facility  conduct  closed  vent 
system  inspections  once  a  month,  rather 
than  once  every  30  days  as  required  by 
40  CFR  63.453(k)? 

A:  Yes.  The  facility  may  conduct 
closed  vent  system  inspections  once 
during  the  calendar  month  as  long  as  at 
least  21  days  elapse  between 
inspections. 

Abstract  for  (010029) 

Q:  Are  45  existing  storage  vessels  at 
the  Koch  refinery  in  Pine  Bend, 
Minnesota  subject  to  the  refinery 
MACT? 

A:  No.  The  vessels  must  meet  40  CFR 
part  60,  subpart  Kb.  The  storage  vessel 
provisions  in  the  refinery  MACT  are 
very  similar  to  those  in  subpart  Kb.  A 
1992  Prevention  of  Significant 
Deterioration  (PSD)  permit  required 
Koch  to  comply  with  subpart  Kb,  and 
the  State  issued  the  PSD  permit  before- 
EPA  proposed  the  refinery  MACT. 

Abstract  for  (010030) 

Q:  Will  EPA  approve  the  selected 
operating  parameter  and  its  value  for 
continuous  monitoring  at  the  Track  8 
rail  loading  rack  at  the  Koch  refinery  in 
Pine  Bend,  Minnesota? 

A:  Yes.  The  flare  demonstrated 
compliance  with  the  standards  in  40 


CFR  63.11(b).  The  presence  of  a  pilot 
light  will  adequately  demonstrate 
compliance  with  the  emission  standard 
in  40  CFR  63.422(b). 

Q:  Will  EPA  approve  the  selected 
operating  parameter  and  its  value,  for 
continuous  monitoring  at  the  tank  truck 
bottom  loading  rack  at  the  Koch 
refinery? 

A:  No.  Reporting  on  a  single  operating 
parameter,  the  total  volatile  organic 
compound  (VOC)  concentration  at  the 
vapor  recovery  unit  outlet,  does  not 
account  for  the  effects  of  temperature, 
harometric  pressure,  volumetric  flow, 
and  rate  of  gasoline  loading. 

Abstract  for  (010031) 

Q:  Will  EPA  approve  the  selected 
operating  parameter  for  continuous 
monitoring  and  the  parameter's  value 
for  the  tank  truck  bottom  loading  rack 
at  the  Koch  refinery  in  Pine  Bend, 
Minnesota? 

A:  Yes.  Additional  data  shows  that  a 
total  VOC  concentration  of  2350  ppmv 
as  a  6-hour  average  at  the  vapor 
recovery  unit  outlet  will  demonstrate 
compliance  with  the  emission  standard 
at  40  CFR  63.422(b). 


Abstract  for  (010032) 

Q:  Will  EPA  approve  an  alternative 
monitoring  method  for  the  Mead, 
Chillicothe.  Ohio  paper  mill  that  uses 
on/off  status  as  an  operational 
parameter  indicating  the  operating 
status  of  the  fan  used  to  convey  gases  to 
the  bleach  plant  scrubber? 

A:  Yes.  Graphs  indicating  the  . 
operating  status  of  the  fan  will  be  used 
to  monitor  and  record  the  on/off  status. 
The  performance  test  must  show 
compliance  with  the  fan  operating  at 
maximum  speed. 

Abstract  for  (010033) 

Q:  May  the  BP  Chemicals  facility 
waive  the  requirement  to  conduct  initial 
performance  testing  of  the  Butanediol 
Plant  flare? 

A:  No.  BP  Chemicals  cannot  waive  the 
requirement  to  conduct  initial 
performance  testing  of  the  Butanediol 
Plant  flare.  Current  methods  for  initial 
perfonnance  testing  of  flares  are 
applicable  to  BP  Chemicals. 

Abstract  for  (010034) 

Q:  May  a  facility  which  is  subject  to 
the  bleaching  and  monitoring  standards 
found  at  40  CFR  63.445(c)  and  63.453(c) 
of  the  pulp  and  paper  MACT,  subpart  S, 
monitor  fan  amperage  for  the  bleaching 
system  gas  scrubber  vent  gas  fan  in  lieu 
of  monitoring  vent  gas  inlet  flow  rate? 

A:  Yes.  EPA's  document  for  Subpart 
S,  titled  "Questions  and  Answers 
(Q&As)  for  the  Pulp  and  Paper  NESHAP, 
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(40  CFR  part  63,  subpart  S),"  dated 
September  22, 1999,  discusses  the 
alternative  monitoring  parameter  issue. 
See  pages  8  through  10.  It  allows  the 
monitoring  of  £an  operation  instead  of 
gas  flow  rate.  Allowable  monitoring 
parameters  of  fan  operation  include  fen 
motor  amperage,  on/oS  status,  or 
rotational  speed  of  the  fen. 

Abstract  for  (01 0035) 

Q:  May  a  facility  which  is  subject  to 
the  bleaching  and  monitoring  standards 
found  at  40  CFR  63.445(c)  and  63.453(c) 
of  the  pulp  and  paper  MACT,  subpart  S, 
monitor  bleach  plant  scrubber  influent 
pH/ORP  rather  than  the  effluent  pH/ 
ORP? 

A:  Yes.  The  configuration  of  the 
scrubbing  system  is  such  that  the 
scrubbing  mediiun  is  taken  from  the 
bottom  of  the  scrubber  and  recirculated 
back  to  the  inlet  spray  nozzles  at  the  top 
of  the  scrubber.  Several  years  of 
emission  test  data  has  shown  chlorine 
(CL2)  and  chlorine  dioxide  (CL02) 
emissions  to  be  less  than  1.0  ppmv,  far 
below  the  10  ppmv  or  less  specified  in 
subpart  S. 

Mstmct  for  (01 0036) 

Q:  May  a  facility  which  is  subject  to 
the  bleaching  and  monitoring  standards 
found  at  40  CFR  63.445(c)  and  63.453(c) 
of  the  pulp  and  paper  MACT,  subpart  S, 
monitor  hn  amperage  for  the  bleaching 
system  gas  scrubber  vent  gas  fan  in  Ueu 
of  monitoring  vent  gas  inlet  flow  rate? 

A:  Yes.  EPA's  document  for  Subpart 
S,  titled  "Questions  and  Answers 
(Q&As)  for  the  Pulp  and  Paper  NESHAP 
40  CFR  part  63,  subpart  S,"  dated 
September  22, 1999,  discusses  the 
alternative  monitoring  parameter  issue. 
See  pages  8  through  10.  It  allows  the 
monitoring  of  fan  operation  instead  of 
gas  flow  rate.  Allowable  monitoring 
parameters  of  fan  operation  include  fan 
motor  amperage,  on/off  status,  or 
rotational  speed  of  the  fan. 

Abstmct  for  (100053) 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  under  Subpart  GG 
for  a  bcility  whose  turbines  combust 
only  pipeline-quality  natmal  gas? 

A:  Yes.  Because  the  turbines  combust 
only  pipeline-quality  natural  gas  fuel, 
EPA  wUl  approve  the  custom  fuel 
monitoring  schedule  according  to 
established  EPA  National  Policy. 

Abstmct  for  (01 00054) 

Q:  Will  EPA  approve  alternative  test 
methods  under  Subpart  GG  and  the 
waiver  of  various  other  test 
requirements  for  the  three  new  gas 
turoines  to  be  installed  at  Conectiv's 


Hay  Road  Power  Complex  in 
Wilmington,  Delaware?  , 

A:  EPA  will  approve  some  of  the 
alternative  testing  methods  but  not  all  of 
them  as  the  State  of  Delaware  is 
requiring  strict  NSPS  testing  compUance 
through  their  own  permitting  authority. 

Abstract  for  (1 00055) 

Q:  Will  EPA  approve  a  boiler  deration 
proposal  imder  Subpart  Dc? 

A:  EPA  will  approve  a  boiler  deration 
proposal  that  meets  federal  policy  on 
being  a  permanent  change  to  the  steam 
output  capacity  of  the  boiler  which 
cannot  be  easily  reversed. 

Abstmct  for  (01 00056) 

Q:  May  a  facility  operate  its  new 
Wickes  boiler  on  refinery  fuel  gas  for  a 
7  day  trial  period  prior  to  installing  a 
continuous  emission  monitor  (CEM)  for 
sulfur  dioxide? 

A:  Yes,  EPA  will  allow  this  short  trial 
period  for  selecting  the  correct  CEM  and 
ensuring  proper  boiler  operation  on  the 
waste  gas  fuel.  This  is  with  the 
understanding  that  the  facility  will  be 
sampling  and  analyzing  the  waste  gas 
fuel  for  H2S  content  every  4  hoiirs 
during  the  trial  period. 

Abstmct  for  (0100057) 

Q:  Two  natural  gas  fired  heaters  are 
used  to  heat  TiCLi  and  pure  oxygen 
prior  to  being  reacted.  Are  the  two 
heaters  subject  to  subpart  £>c? 

A:  No.  The  subpart  Dc  affected  facility 
is  identified  as  a  steam  generating  imit. 
Since  the  definition  of  a  steam 
generating  unit  excludes  process 
heaters,  the  two  heaters  are  not  subject 
to  subpart  Dc. 

Abstmct  for  (01 00058) 

Q:  Two  tanks  which  are  subject  to 
NSPS  subpart  Kb  serve  primarily  as 
surge  and  equalization  tanks  and 
separate  oil  and  water  as  an  incidental 
function.  Are  the  two  tanks  considmed 
storage  vessels  or  oil-water  separator 
tanks,  and  are  they  exempt  frt>m  4b  CFR 
60.692  and  60.693? 

A:  The  two  tanks  are  considered 
storage  vessels  imder  subpart  QQQ 
rather  than  oil-water  separator  tanks. 
Since  the  two  tanks  are  subject  to  the 
standards  specified  at  40  CFR  60.112b, 
subpart  Kb,  they  are  not  regulated  by 
subpart  QQQ  due  to  the  exemption 
provided  in  40  CFR  60.692  through 
60.693(d). 

Abstmct  for  (01 00059) 

Q:  A  new  production  line  is  being 
constructed  at  a  nonmetallic  mineral 
processing  plant  which  will  include 
affected  facilities  constructed  after  the 
subpart  OOO  applicabiUty  date  and  a 


crusher  which  was  constructed  prior  to 
the  applicability  date.  Will  any  of  the 
affiected  facilitieis  be  subject  to  subpart 
000  prior  to  the  modification  or 
reconstruction  of  the  crusher? 

A:  Yes.  All  affected  facilities  in  the 
production  line  would  be  subject  to 
subpart  OOO  except  for  the  crusher.  The 
exemption  proAdded  in  40  CFR 
60.670(d)(1)  only  appUes  to  the 
replacement  of  an  existing  facihty  with 
equipment  of  equal  or  smaller  size 
having  the  same  function  as  the  existing 
facility.  The  use  of  a  crusher  which  was  ' 
constructed  prior  to  the  applicability 
date  would  not  cause  all  other  affected 
facilities  in  the  new  production  line  to 
be  exempt  under  40  CFR  60.670(d). 

Abstmct  for  (01 00060) 

Q:  A  double  seal,  internal  floating  roof 
is  being  used  on  an  oil-water  separator 
to  comply  with  the  standard  provided  in 
40  CFR  60.692  through  60.693.  Is  the 
subpart  Ka  testing  (inspection)  standard 
acceptable  as  an  alternative  to  the 
subpart  QQQ  inspection  procedures? 

A:  No.  Since  subpart  Ka  does  not 
require  any  type  of  periodic  inspections 
for  internal  floating  roofs,  the  proposal 
is  not  appropriate.  However,  the  use  of 
subpart  Kb  inspection  procedures  for 
internal  floating  roofs  provided  iii  40 
CFR  60.113b(a)  would  be  acceptable. 

Abstmct  for  (01 00061) 

Q:  Does  NSPS,  subpart  SS,  apply  to    - 
surface  coating  operations  used  to  paint 
clothing  press  parts  and  the  surface  of 
the  clothing  presses? 

A:  No.  The  subpart  SS  affected  facility 
is  each  surface  coating  operation  in  a 
large  appliance  siuface  coating  line. 
Since  a  clothing  press  is  not  identified 
in  subpart  SS  as  a  large  appliance 
product,  the  surface  coatiog  of  clothing  . 
presses  is  not  regulated. 

Abstmct  for  (01 00062) 

Q:  Is  a  piece  of  equipment  which  is 
covered  by  the  exemption  in  40  CFR 
60.670(d)(1)  considered  an  affected 
facility  which  is  subject  to  the 
notification  requirements  of  40  CFR 
60.7? 

A:  Yes.  When  a  piece  of  equipment  is 
replaced  with  equipment  of  equal  or 
smaller  size,  the  replacement  equipment 
is  an  affiected  facility  subject  to  subpart  . 
000,  even  though  die  exemption  in  40 
CFR  60.670(d)  may  apply. 

Abstmct  for  (01 00063) 

Q:  Is  a  wood  by-product  combustor 
subject  to  the  Commercial  and 
Industrial  Sohd  Waste  Incineration 
NSPS,  subpart  CCCC? 

A:  No.  Because  the  wood  by-product 
combustor  has  heat  recovery  thai  is  used 


•  _» /»r_l      *»™      kT_      n  ITt 


._.    4n     onno /D..l»«    ««<1    D^ 


«1#«t«^%v«« 


Federal  Register /Vol.  67.  No.  7 /Thursday,  January  10,  2002 /Rules  and  Regulations 


1299 


to  heat  the  ventilation  make-up  air,  and 
the  combustor  is  only  operated  during 
the  cold  winter  months  when  this  heat 
is  needed,  it  is  not  subject  NSPS, 
subpart  CCCC. 

Abstmct  for  (01 00064) 

Q:  May  the  El  Paso  Company  obtain 
a  relaxed  sulfur-in-fuel  monitoring 
schedule  under  40  CFR  part  60,  subpart 
GG,  for  the  operation  of  a  70  MMBtu/ 
hr  compressor  station  operating  solely 
on  natinal  gas? 

A:  Yes.  EPA  routinely  grants  custom 
monitoring  schedules  imder  NSPS, 
subpart  GG,  for  facilities  biuning  low 
sulhu  fuels. 

Abstmct  for  (0100065) 

Question:  May  the  UAE  Lowell  LLC 
facility  obtain  a  relaxed  sulfur-in-fuel 
monitoring  schedule  under  40  CFR  part 
60,  subpart  GG  for  the  operation  of  a  90 
MW  stationary  gas  tiu-bine  with  a 
primary  fuel  of  natural  gas  and  a 
secondary  fuel  of  very-low  sulfur 
distillate  oil? 

Answer:  Yes,  EPA  routinely  grants 
custom  monitoring  schedules  imder 
NSPS,  subpart  GG  for  facilities  burning 
low  sulfur  fuels. 

Abstmct  for  (01 00066) 

Ql:  May  the  Ameren  facility 
demonstrate  compliance  with  40  CFR 
part  60,  subpart  GG  using  the  allowable 
NOx  emission  rate  in  40  CFR  part  60, 
subpart  Da  (1.6  Ib/MW-hr)  as  a  limit  on 
each  entire  combined  cycle  turbine? 

Al:  Yes.  Ameren  may  use  the  more 
stringent  emission  limit  of  1.6  Ib/MW- 
hr  NOx  at  40  CFR  part  60,  subpart  Da 
on  the  entire  combined  cycle  turbine  in 
lieu  of  monitoring  separately  imder  40 
CFR  part  60,  subpart  Da  and  40  CFR  part 
60,  subpart  GG. 

Q2:  May  the  Ameren  facility  receive 
a  waiver  of  the  initial  performance 
testing  for  NOx  at  40  CFR  part  60, 
subpart  GG? 

A2:  No.  Ameren  may  not  waive  the 
initial  performance  testing  required  by 
40  CFR  part  60,  subpart  GG.  However, 
U.S.  EPA  does  waive  the  requirement  to 
test  at  all  four  loads. 

Q3:  May  the  Ameren  faciUty  use  NOx 
CEMs  for  demonstrating  compliance 
with  40  CFR  part  60,  subpart  GG  in  lieu 
of  fuel  nitrogen  monitoring? 

A3.  Yes.  Ameren  may  use  NOx  CEMs 
to  demonstrate  compliance  with  40  CFR 
part  60,  subpart  GG  in  lieu  of  fuel 
nitrogen  monitoring. 

Abstmct  for  (01 00067) 

Ql:  May  the  Cascade  Creek  facility 
use  40  CFR  part  75  NOx  CEMs  in  lieu 
of  monitoring  for  NOx  as  required  at  40 
CFR  part  60,  subpart  GG? 


Al:  Yes.  Cascade  Creek  may  use  40 
CFR  part  75  NOx  CEMs  in  lieu  of 
monitoring  for  NOx  as  required  at  40 
CFR  part  60,  subpart  GG.  This  approval 
is  based  on  certain  conditions  outlined 
in  the  apprdval  letter. 

Q2:  May  the  Cascade  Creek  facility 
use  RATA  test  data  obtained  during 
CEM  certification,  as  required  by  40 

CFR  part  75,  to  demonstrate  initial 

compliance  with  NOx  limits  at  40  CFR 
part  60,  subpart  GG  in  lieu  of  fuel 
monitoring  for  nitrogen  content? 

A2:  Yes.  Cascade  Creek  may  use 
RATA  data  to  demonstrate  initial 
compliance  with  40  CFR  part  60, 
subpart  GG. 

Q3:  May  the  Cascade  Creek  facility 
use  fuel  monitoring  requirements  for 
natural  gas  and  number  2  fuel  oil  at  40 
CFR  part  75,  appendix  D  in  lieu  of  fuel 
monitoring  required  by  40  CFR  part  60, 
subpart  GG? 

A3:  Yes.  Cascade  Creek  may  use  fuel 
monitoring  requirements  for  natural  gas 
and  number  2  fuel  oil  at  40  CFR  part  75, 
appendix  D  in  lieu  of  fuel  monitoring 
required  by  40  CFR  part  60,  subpart  GG? 

Abstmct  for  (01 00068) 

Ql:  May  the  City  of  Chaska  use  newer 
ASTM  methods  for  fuel  sulfur  content 
monitoring  at  40  CFR  .part  75  at  the 
Minnesota  Municipal  Power  Agency's 
Minnesota  River  Station  when  burning 
fuel  oil,  in  lieu  of  methods  ASTM  at  40 
CFR  part  60,  subpart  GG? 

Al:  Yes.  The  City  of  Chaska  may  use 
newer  ASTM  methods  given  in  40  CFR 
part  75  for  determining  sulfur  content  of 
fuel  when  fuel  oil  is  burned. 

Q2:  May  the  City  of  Chaska  use  a 
correlation  graph  developed  in 
accordance  with  40  CFR  part  75, 
appendix  E,  to  determine  compliance 
with  NOx  emission  limits  at  the 
Minnesota  Municipal  Power  Agency's 
Minnesota  River  Station  when  burning 
fuel  oil,  in  lieu  of  methods  at  40  CFR 
part  60,  subpart  GG? 

A2:  Yes.  The  City  of  Chaska  may  use 
a  correlation  graph  developed  in 
accordance  with  40  CFR  part  75, 
appendix  E  when  burning  either  fuel  oil 
or  pipeline  natural  gas  in  lieu  of 
methods  at  40  CFR  part  60,  subpart  GG. 
This  approval  is  granted  only  if  the 
turbines  using  the  turbines  are  peaking 
units  as  defined  at  40  CFR  72.2. 

Q3:  May  the  City  of  Chaska  use  the 
default  value  of  0.0006  pounds  of  sulfur 
per  million  BTU  of  heat  input  and 
monitor  the  amount  of  natural  gas 
burned  to  determine  sulfur  emissions  in 
accordance  with  40  CFR  part  75  at  the 
Minnesota  Municipal  Power  Agency's 
Minnesota  River  Station  when  burning 
pipeline  natural  gas,  in  lieu  of  sulfur 


monitoring  at  40  CFR  part  60.  subpart 
GG?       ^ 

A3:  Yes.  The  City  of  Chaska  may  use 
the  default  value  of  0.0006  pounds  of 
sulfur  per  million  BTU  of  heat  input 
and  monitor  the  amount  of  natural  gas 
burned  to  determine  sulfur  emissions  in 
accordance  with  40  CFR  part  75  in  lieu 
of  sulfur  monitoring  at  40  CFR  part  60, 
subpart  GG.  This  approval  is  acceptable 
only  when  pipeline  natural  gas  is  being 
burned  as  fuel  in  the  turbines. 

Abstmct  for  (0100069) 

Ql:  May  the  Lakefield  Junction 
facility  use  40  CFR  part  75  NOx  CEMs 
in  lieu  of  monitoring  for  NOx  as 
required  at  40  CFR  part  60.  subpart  GG? 

Al:  Yes.  Lakefield  Junction  may  use 
40  CFR  part  75  NOx  CEMs  in  lieu  of  . 
monitoring  for  NOx  as  required  at  40 
CFR  part  60,  subpart  GG.  This  approval 
is  based  on  certain  conditions  oudined 
in  the  approval  letter. 

Q2:  May  the  Lakefield  Junction 
facility  use  the  custom  monitoring 
schedule  for  sulfur  content  in  fuel  as 
outlined  in  the  August  14. 1987 
memorandum  from  John  Rasnic  for  the 
six  turbines  being  installed  and  all 
future  turbines  installed? 

A2:  Yes.  Lakefield  Junction  may  use 
the  custom  monitoring  schedule  for 
sulfur  content  for  the  six  turbines  being 
installed.  This  approval  is  not  extended 
to  all  future  turbines  which  may  be 
installed.  Future  turbine  installation 
will  require  a  new  determination 
request  be  made  by  the  facility. 

Q3:  May  the  Lakefield  Junction 
facility  use  CEM  certification  data 
required  by  40  CFR  part  75  to 
demonstrate  initial  compliance  in  lieu 
of  Reference  Method  20? 

A3:  U.S.  EPA  Region  5  has  not  been 
delegated  authority  to  approve 
alternative  test  methods  as  proposed  by 
Lakefield  Junction.  The  Regional  Office 
is,  however,  delegated  authority  to 
waive  initial  performance  tests  when 
compliance  has  been  demonstrated  by 
other  means.  U.S.  EPA  Region  5  does, 
therefore,  waive  the  initial  performance 
test  requirements  for  NOx  under  40  CFR 
part  60.  subpart  GG.  This  waiver  is 
approved  only  if  certain  conditions  are 
met. 

Q4:  Will  U.S.  EPA  Region  5  rescind 
the  determination  made  in  a  letter  dated 
September  8. 1999  addressed  to  MPCA? 

A4:  Yes.  U.S.  EPA  Region  5  rescinds 
the  determination  made  for  Lakefield 
Junction,  through  KffCA.  on  September 
8,  1999. 

Abstmct  for  (0100070): 

Q:  May  the  Northern  Natural  Gas 
Company  and  Northern  Border  Pipeline 
Company  use  a  new  monitor  for 
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detennining  sulfur  content  in  fuel  for 
demonstrating  compliance  with  40  CFR 
part  60.  subpart  GG? 

A:  No  detetmination  was  made. 
Additional  information  is  necessary  to 
clarify  the  £iciUty's  requests. 

Abstract  for  (0100071): 

Ql:  May  the  DP&L  fecihty  use  NOx 
CEMs  for  in  lieu  of  fuel  monitoring 
requirements  for  nitrogen  given  at  40 
CFR  part  60,  subpart  GG? 

Al:  Yes.  DP&L  may  use  OEMs  as 
required  by  the  acid  rain  program  to 
demonstrate  compliance  with  NOx 
limits  in  40  CFR  part  60,  subpart  GG. 
This  approval  is  granted  so  long  as 
listed  conditions  are  met. 

Q2:  May  the  DP&L  facility  get  a 
waiver  of  the  requirements  to  correct 
NOx  CEM  emission  data  to  ISO 
conditions? 

A2:  Yes.  DP&L  may  waive  the 
requirement  to  convert  results  to  ISO 
conditions,  so  long  as  all  data  necessary 
for  the  conversion  is  still  maintained. 

Q3:  May  the  DP&L  facility  use  RATA 
results  obtained  during  certification  of 
the  NOx  CEMs  to  demonstrate  initial 
compliance  with  40  CFR  part  60, 
subpart  GG? 

A3:  Yes.  DP&L  may  use  RATA  results 
to  demonstrate  initial  compliance  with 
NOx  Umits  for  NSPS  subpart  GG  so  long 
as  certain  conditions  are  met. 

Q4:  May  the  DP&L  facility  use  fuel 
monitoring  provisions  for  sulfur  at  40 
CFR  part  75,  in  lieu  of  fuel  monitoring 
im>visions  for  sulfur  given  at  40  CFR 
part  60,  subpart  GG?  ! 

A4:  Yes.  DP&L  may  use  monitoring 
provisions  at  40  CFR  part  75  for  sulfur 
content  in  fuel  in  lieu  of  fuel  monitoring 
requirements  given  at  40  CFR  part  60, 
subpart  GG. 

Abstract  for  (01 00072)        I 

Ql:  May  the  DP&L  fecility  conduct 
initial  performance  testing  of  all 
turbines  identified  at  base  load  only? 

Al:  Yes.  DP&L  may  conduct  initial 
performance  testing  at  base  load  if 
certain  conditions  are  met.    • 

Q2:  May  DP&L  use  Method  7E  in  lieu 
of  Method  20  for  demonstrating  initial 
compliance  with  NOX  for  NSPS  subpart 
GG? 

A2:  Yes.  DP&L  may  use  Method  7E  to 
demonstrate  initial  compliance  with 
NSPS  subpart  GG.  This  approval  was 
granted  by  the  Emissions,  Monitoring 
and  Analysis  Division  in  the  Office  of 
Air  Quality  Planning  and  Standards,  in 
a  memorandum  to  George  Czemiak. 

Abstract  for  (0100073) 

Q:  May  the  BP  Chemicals  facihty 
waive  the  requirement  to  conduct  initial 
performance  testing  of  the  Butanedibl 
Plant  flare? 


A:  No.  BP  Chemicals  cannot  waive  the 
requirement  to  conduct  initial 
performance  testing  of  the  Butanediol 
Plant  flare.  Current  methods  for  initial 
performance  testing  of  flares  are 
applicable  to  BP  Chemicals. 

Abstract  for  (01 00074) 

Q:  Will  EPA  Region  III  approve  a 
custom  fuel  monitoring  schedule  for 
sulfur  content  imder  40  CFR  part  60, 
subpart  GG? 

A:  Yes.  EPA  has  National  Policy  in 
regard  to  fuel  sampling  and  analysis  for 
sulfur  content  under  subpart  GG  for 
stationary  gas  turbines  that  combust 
pipehne-quality  natmal  gas  fuel. 

Abstract  for  (01 00075) 

Q:  Will  EPA  Region  III  approve  a 
custom  fuel  monitoring  schedule  for  ° 
Wolf  Hills  Energy  Under  40  CFR  part 
60,  subpart  GG? 

A:  Yes.  Because  the  request  meets  the 
conditions  of  EPA's  National  Policy  on 
such  schedules,  EPA  Region  III  will 
approve  the  request. 

Abstract  for  (01 00076) 

Q:  Are  ethanol  manufacturing 
facilities  exempt  from  the  requirements 
of  40  CFR  part  60,  subparts  RRR  and 
NNN? 

A:  Yes.  EPA  has  previously 
determined  that  ethanol  manufacturing 
facilities  may  be  exempt  from  NSPS, 
subparts  RRR  and  NNN,  on  a  case-by- 
case  basis.  In  this  instance,  the  ethanol 
facilities  in  question  use  a  biological 
process  to  ferment  the  converted 
starches  in  com  into  ethanol.  These 
subparts  did  not  envision  unit 
operations  for  biological  processes. 

Dated:  January  4,  2002. 
Lisa  C.  Lund, 

Acting  Director,  Office  of  Compliance. 
[FR  Doc.  02-624  Filed  1-9-02;  8:45  am] 
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50  CFR  Part  229 

[Dodnt  No.  001128334-1313-06;  i.D. 
0921 01 B] 

RIN  064a-AN88 

Taking  of  Marine  Mammals  Incidental 
to  Commerciai  Fishing  Operations; 
Atlantic  Large  Whale  Take  Reduction 
Plan  Regulatione 

agency:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 


Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
amend  the  regulations  that  implement 
the  AUantic  Large  Whale  Take 
Reduction  Plan  (ALWTRP)  to  provide 
further  protection  for  large  whales,  with 
an  emphasis  on  protective  measures  to 
benefit  North  Atlantic  right  whales.  This 
final  rule  expands  gear  modifications 
required  by  the  December  2000  interim 
final  rule  to  the  Mid- Atlantic  and 
Offshore  lobster  waters  and  modifies 
requirements  for  gillnet  gear  in  the  mid- 
Atlantic. 

DATES:  This  final  rule  is  effective 
February  11.  2002. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA),  the 
Regulatory  Impact  Review  (RIR),  and  the 
Final  Regulatory  Flexibility  Analysis 
(FRFA),  are  available  from  the  Protected 
Resoinces  Division,  NMFS,  1  Blackburn 
Drive,  Gloucester,  MA  01930-2298. 
Atlantic  Large  Whale  Take  Reduction 
Team  (ALWTRT)  meeting  summaries, 
progress  reports  on  implementation  of 
the  ALWTRP,  and  a  table  of  the  changes 
to  the  ALWTRP  may  be  obtained  by 
writing  to  Diane  Borggaard  at  the 
address  above  or  Katherine  Wang, 
NMFS/Southeast  Region,  9721 
Executive  Center  Dr.,  St.  Petersburg,  FL 
33702-2432.  Copies  of  the  EA,  the  RIR, 
and  the  FRFA  can  be  obtained  from  the 
ALWTRP  website  listed  under  the 
Electronic  Access  portion  of  this 
document. 

Comments  regarding  the  collection-of- 
information  requirements  contained  in 
this  final  rule  should  be  sent  to  Patricia 
A.  Kurkul,  Regional  Administrator, 
NMFS,  Northeast  Regional  Office,  One 
Blackburn  Drive,  Gloucester,  MA  01930, 
and  to  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washhigton,  DC  20503  (Attn:  NOAA 
Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Boi^ggaard,  NMFS,  Northeast 
Region,  978-281-9145;  Katherine  Wang, 
NMFS,  Southeast  Region,  727-570- 
5312;  or  Patricia  Lawson,  NMFS,  Office 
of  Protected  Resources,  301-713-2322. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

Several  of  the  background  documents 
for  this  final  rule  and  the  take  reduction 
planning  process  can  be  downloaded 
from  the  ALWTRP  web  site  at  http:// 
www.nero.nmfs.gov/whaletrp/.  Copies 
of  the  most  recent  marine  mammal 
Stock  Assessment  Reports  may  be 
obtained  by  writing  to  Richard  Merrick, 


-1     « i_» /17_1 


T    /T-l 1-. 


in     tncfy  /17.i1< 


kr«#l     Dfimilafrinnc 


Federal  Register /Vol.  67,  No.  7 /Thursday,  January  10,  2002 /Rules  and  Regulations  1301 


NMFS,  166  Water  St.,  Woods  Hole,  MA 
02543  or  can  be  downloaded  from  the 
Internet  at  http://www.nmfs.noaa.gov/ 
protres/mammals/sarep/sar.h  tml. 
Information  on  disentanglement  events 
is  available  on  the  web  page  of  NMFS' 
whale  disentanglement  contractor,  the 
Center  for  Coastal  Studies,  http:// 
www.coastaIstudies.org/. 

Background 

This  final  rule  implements  approved 
modifications  contained  in  the 
ALWTRP  recommended  by  the 
ALWTRT,  as  well  as  other  modifications 
deemed  necessary  by  NMFS  to  satisfy 
requirements  of  the  Endangered  Species 
Act  (ESA)  and  Marine  Mammal 
Protection  Act  (MM? A).  Details 
concerning  the  justification  for  and 
development  of  this  rule  were  provided 


in  the  preamble  to  the  proposed  rule  (66 
FR  49896,  October  1,  2001)  and  are  not 
repeated  here. 

Changes  to  the  ALWTRP  for  Lobster 
Trap  Gear 

Northern  Inshore  State  Lobster  Waters 
Area 

This  final  rule  removes  the  option  for 
lobstermen  to  use  line  with  a  diameter 
of  Vt6  in  (1.11  cm)  or  less  for  all  buoy 
line,  effective  January  1,  2003,  from  the 
Lobster  Take  Reduction  Technology  List 
applicable  to  fishing  with  lobster  traps 
in  this  area,  and  it  allows  the  use  of 
neutrally  buoyant  line  in  all  buoy  lines 
and  ground  lines  as  an  option  to  be 
chosen  frt>m  that  list. 


Southern  Nearshore  Lobster  Waters 
Area 

This  final  rule  replaces  the  Lobster 
Gear  Technology  List  with  the  following 
mandatory  gear  modifications 
applicable  year-round:  (a)  installation  of 
a  weak  link  with  a  maximum  breaking 
strength  of  600  lb  (272.4  kg)  on  the  buoy 
line,  and  (b)  installation  of  weak  links 
in  such  a  way  that  produces  knotless 
ends  if  the  weak  link  breaks. 

Offshore  Lobster  Waters  Area 

This  final  rule  reduces  the  maximum 
breaking  strength  of  weak  links  at  all 
buoys  from  3,780  lb  (1,714.3  kg)  to  2,000 
lb  (906.9  kg),  and  requires  installation  of 
weak  links  in  such  a  way  that  produces 
knotless  ends  if  the  weak  link  breaks. 

BILLING  CODE  3S10-22-f> 
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Figure  1 


ALWWP  Regulated  Lobster  Waters 


Changes  to  the  ALWTRP  for  GiUnet 
Gear 

GiUnet  Mid-Atlantic  Coastal  Waters 
Area 

This  final  rule  replaces  the  GiUnet 
Take  Reduction  Technology  List  with 
requirements  to  install  buoy  line  weak 


links  with  a  maximum  breaking  strength 
of  1,100  lb  (498.8  kg)  placed  as  close  to 
each  individual  buoy  as  operationally 
feasible  and  net  panel  weak  links  with 
a  maximum  breaking  strength  of  1,100 
lb  (498.8  kg)  in  the  center  of  the 
floatline  section  on  each  50-fathom  net 
panel  or  every  25  fathoms  on  the 


floatline  for  longer  panels.  It  also 
requires  fishers  to  return  all  gillnet  gear 
to  port  with  their  vessels,  or  if  the 
gillnets  are  left  at  sea  to  continue 
fishing,  to  secure  the  nets  on  each  end 
with  anchors  that  have  the  holding 
power  of  at  least  a  22-lb  (10.0-kg) 
Danforth-style  anchor. 
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ALWWP  Regulated  Gillnet  Waters 
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Changes  to  the  Take  Reduction 
Teclmology  Li9ts 

Lobster  Take  Reduction  Technology  list 

This  final  rule  removes  the  option  for 
fishers  to  use  Vie  in  (1.11  cm)  diameter 
line  for  all  buoy  lines,  efi^ective  January 
1,  2003,  and  amends  the  list  to  provide 
the  option  that  all  buoy  lines  and 
^ound  lines  be  composed  entirely  of 
sinking  and/or  neutrally  buoyant  line. 
For  the  Southern  Nearshore  Lobster 
Waters  Area,  this  final  rule  replaces  the 
requirement  to  choose  options  from  the 
Lobster  Take  Reduction  Technology  List 
with  a  set  of  specific  requirements. 

Gillnet  Take  Reduction  Technology  Ust 

This  final  rule  removes  the  option  for 
fishers  to  use  line  of  Vie  in  (1.11  cm)  in 
diameter  or  less  for  all  buoy  lines, 
requires  installation  of  weak  links  with 
a  maximiun  breaking  strength  of  1,100 
lb  (498.8  kg)  in  the  center  of  the 
floatline  of  each  net  panel,  and  requires 
that  all  buoy  lines  be  composed  entirely 
of  sinking  and/ or  neutrally  buoyant  line. 

Voluntary  Measures 

NMFS  continues  to  encourage  fishers 
to  use  and  maintain  knot-free  buoy 
lines.  As  described  in  the  preamble  to 
the  proposed  rule,  the  ALWTRT 
initially  recommended  requiring  knot- 
bee  buoy  lines,  but  changed  the 
recommendation  from  a  mandatory 
measure  to  a  volimtary  measure  because 
fishers  need  to  repair  and  re-tie  buoy 
lines  frequently  at  sea.  The  knot-fr«e 
buoy  line  concept  is  similar  to  the 
breakaway  buoy  concept,  where  the 
objective  is  to  keep  knots  from 
becoming  lodged  in  a  whale's  baleen  or 
from  contributing  to  the  wrapping  of 
line  aroimd  an  appendage. 

In  some  cases,  fishers  prefer  splices  to 
knots,  because  splices  are  stronger. 
NMFS  is  recommending  the  use  of 
splices  wherever  possible,  because  ' 
splices  are  not  likely  to  increase 
entanglement  threat.  However,  NMFS 
recognizes  that  connecting  lines  using  a 
splice  may  not  be  practicable  while  gear 
is  being  hauled.  NMFS  encourages  the 
splicing  of  line,  as  opposed  to  knot- 
tying,  especially  diuing  seasonal  gear 
overhauls  or  as  new  gear  is  added. 
Although  concepts  for  devices  to  join 
lines  quickly  at  sea  have  been  proposed, 
none  have  been  developed  yet; 
therefore,  there  is  cmrently  no  feasible 
way  to  join  lines  quickly  other  than 
knotting.  NMFS  will  continue  to 
investigate  Une  connecting  alternatives 
and  may  require  further  use  of  knotless 
lines  in  the  futiue  if  a  reasonable 
substitute  for  knots  is  developed. 


Comments  and  Responses 

NMFS  received  23  sets  of  written 
comments  on  the  proposed  rule  by  the 
October  31,  2001  deadline.  The 
comments  were  considered  in 
developing  this  final  rule  to  amend  the 
regulations  that  implement  the 
ALWTRP  and  are  responded  to  here. 

General  Comments 

Comment  1 :  Two  commenters 
generally  opposed  the  gear  regulations, 
one  of  which  noted  that  the  regulations 
were  too  restrictive  and  costly.  Four 
commenters  generally  believed  that  the 
regulations  were  not  restrictive  enough; 
all  noted  that  other  options  exist  that 
have  a  greater  potential  to  reduce  risk  of 
serious  injiuy  and  mortality  to  large 
whales.  Seven  commenters  generally 
supported  the  new  rule  changes.  One 
commenter  expressed  support  because 
the  proposed  rule  reflects  the  ALWTRT 
recommendations,  and  another  because 
they  were  based  on  reasonable  and 
tested  gear  modifications. 

Response:  NMFS  is  amending  the 
regulations  that  implement  the 
ALWTRP  to  provide  further  protection 
for  large  whales,  with  an  emphasis  on 
North  Atlantic  right  whales  due  to  their 
critical  status.  NMFS  takes  the 
economics  of  the  fisheries  into 
consideration,  to  the  extent  possible, 
when  developing  marine  mammal 
protective  measures  that  meet  the 
standards  of  the  MMPA  and  ESA.  NMFS 
seeks  recommendations  from  the 
ALWTRT,  and  considers  these  along 
with  the  best  available  information  on 
gear  and  large  whale  entanglements 
when  developing  ALWTRP  regulations. 
Comment  2:  Eight  commenters  noted 
other  soinces  or  potential  soinces  of 
right  whale  mortality,  such  as 
recreational  boaters,  commercial' 
shipping  vessels,  whale  watch  vessels, 
other  fishing  gear  aside  from  lobster  and 
gillnet  gear  that  has  vertical  line  in  the 
water  column  or  is  configiued  in  a  way 
that  poses  a  potential  threat  to  right 
whales,  and  gear  employed  by  foreign 
fishing  vessels.  Four  commenters  noted 
that  NMFS  was  implementing 
significant  modifications  to  fishinj?  gear 
and  practices  of  the  lobster  and  gillnet 
fisheries  without  providing  adequate 
protection  to  right  whales  from  other 
sources  of  mortality.  One  of  these 
commenters  expressed  concern  that 
right  whale  mortality  due  to  fishing  is 
the  smallest  source  of  right  whale 
mortality,  but  NMFS  focuses  on  it 
because  it  is  the  easiest  to  manipulate. 
Response:  This  final  rule  stems  bom 
a  component  of  the  Reasonable  and 
Prudent  Alternative  (RPA)  resulting 
from  consultations  required  under 


section  7  of  the  ESA.  NMFS  issued  four 
BOs  on  the  monkfish,  spiny  dogfish, 
multispecies  Fishery  Management  Plans 
(FMPs)and  lobster  Federal  regulations 
on  June  14,  2001.  NMFS  is  issuing  this 
final  rule  specifically  to  address 
commercial  fishery  impacts  from  these 
iom  fisheries.  In  addition,  under  the 
MMPA,  NMFS  must  reduce  incidental 
mortality  and  serious  injury  of  marine 
mammals  resulting  from  interaction 
with  commercial  fishing  gear.  NMFS 
appreciates  the  gillnet  and  lobster 
fishing  industries'  involvement  in  the 
ALWTRT  and  their  efforts  to  reduce 
takes  of  marine  mammals  in  their 
fisheries.  NMFS  realizes  that  other 
marine  resource  user  groups,  including 
other  fisheries  with  gear  with  vertical 
lines,  are  affecting  large  whale 
populations,  and  NMFS  will  continue 
efforts  to  try  to  reduce  these  impacts. 
NMFS  is  ciurently  addressing  other 
sources  of  right  whale  mortality  through 
other  rulemaking  processes  and  policy 
discussions.  NMFS  issued  a  contract  for 
the  completion  of  a  report  that  made 
recommendations  to  decrease  ship 
strikes.  The  Northeast  and  Southeast 
Recovery  Plan  Implementation  Teams, 
composed  of  members  from  various 
marine  stakeholders,  including  the  U.S. 
Navy  and  port  authority  representatives, 
have  been  advising  NMFS  on  ways  to 
address  impacts  from  recreational  and 
commercial  vessels.  NMFS  is  taking 
these  recommendations  under  ' 
consideration  and  is  working  to 
minimize  the  potential  for  vessel, 
collisions.  NMFS  is  also  working  on  a 
proposed  rule  to  minimize  the  potential 
for  future  serious  injury  and  mortality  of 
whales  from  whale  watch  vessels. 
NMFS  is  continuing  to  work  with 
Canadian  biologists  and  to  support 
efforts  to  expand  disentanglement 
efforts  in  Canadian  waters.  NMFS  will 
continue  to  work  with  the  Government 
of  Canada  toward  development  of 
similar  protective  measures  for  right 
whales  in  Canadian  waters. 

Comment  3:  One  commenter  noted 
that  NMFS  should  include  through  the 
Take  Reduction  Team  (TRT)  process  all 
other  fishing  gear  types  that  pose  a 
potential  threat  to  the  right  whale 
because  of  the  use  of  a  vertical  line  in 
the  water  column  or  the  configuration  of 
the  gear  itself.  This  commenter  urged 
NMFS  to  work  with  states  and  Fisheiy 
Management  Councils  (FMC)  to  obtain 
further  information  on  these  fisheries  as 
well  as  other  experimental  fishery 
permits  that  might  potentially  use  a 
vertical  buoy  fine.  Another  commenter 
recommended  that  NMFS  consider 
including  other  regulated  fixed  gears 
that  use  buoy  lines,  and  gear  types  that 
have  a  configuration  that  poses  a 
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potential  threat  to  right  whales  in  these 
regulaticms  because  unidentified  gear  or 
line  has  been  involved  in  whale 
entanglements.  NMFS  should  give  a 
rationale  for  gear  determined  to  be 
exempt  from  such  measures. 

Response:  At  the  next  ALWTRT 
meeting,  NMFS  would  like  to  discuss 
this  with  ALWTRT  members  and  to 
obtain  recommendations  on  which 
fisheries  to  bring  into  the  take  reduction 
team  process  and  which  fisheries  to 
exempt.  Currently,  state  representatives 
and  council  members  have  been  invited 
to  participate  as  members  of  the  NMFS 
take  reduction  teams.  Through  its 
involvement,  NMFS  can  utilize  its 
expertise  and  obtain  further  information 
on  additional  fisheries  and  experiments 
that  may  potentially  use  a  vertical  buoy 
line.  NMFS  also  participates  in  FMC 
and  Atlantic  States  Marine  Fisheries 
Commission's  protected  species 
committees/subcommittees  to 
coordinate  on  protected  species 
management  issues.  Also,  through  the 
ESA  section  7  process,  any  Federal 
Experimental  Fishery  Permit  would  be 
reviewed  to  assess  the  impacts  of  that 
fishery  on  species  protected  under  the 
ESA,  such  as  right  whales. 

Comment  4:  Two  commenters 
opposed  the  preemption  of  state  laws 
and/or  regulations  by  Federal 
regiUations  issued  by  NMFS.  One  of 
these  commenters  noted  that  states 
should  make  their  own  rules  as  they  are 
better  able  to  adapt  whale  protection 
measures  in  response  to  new 
information,  and  to  adjust  those 
measures  when  necessary,  than  NMFS. 
This  same  commenter  noted  that 
enforcement  could  prove  to  be  even 
more  problematic  than  it  ciurently  is. 

Response:  Although  the  MMPA 
provides  NMFS  with  authority  to 
regulate  in  State  waters,  states  can 
develop  equally  protective  or  more 
protective  restrictions  if  they  choose, 
and  NMFS  encourages  such  action. 
Further,  NMFS  has  cooperative 
agreements  in  place  vriih  a  number  of 
Atlantic  states,  which  enable  states  to 
enforce  requirements  of  the  MMPA  and 
its  implementing  regulations. 

N^^S  tries  to  coordinate  with  states 
on  other  issues  as  well.  For  example, 
with  regard  to  gear  markings  that  yield 
individual  vessel  information,  many  of 
the  state  and  Federal  FMPs  currently 
require  marking  of  buoys  and/or  traps 
with  individual  vessel  identification. 
NMFS  plans  to  continue  to  work  with 
state  fisheries  agencies  to  investigate 
gear  marking  coast-wide  and  identify 
gaps  in  marking  of  surface  gear,  gillnets, 
and  traps.  This  information  will  be 
presented  to  the  ALWTRT  for  future 
consideration. 


Comment  5:  NMFS  must  develop  and 
implement  plans  for  the  conservation 
and  survival  of  the  right  whale  under 
the  MMPA  and  ESA  and  the  ciurent 
plan  has  not  met  that  mandate. 

Response:  NMFS  is  presently 
updating  the  ALWTRP  with  additional 
gear  modifications  in  tbis  final  rule,  as 
well  as  with  measures  proposed  for 
Seasonal  Area  Management  (66  FR 
59394,  November  28,  2001)  and 
Dynamic  Area  Management  (66  FR 
50160,  October  2,  2001).  It  is  NMFS* 
Biological  Opinion  (BO)  that  if  the 
agency  modifies  the  ALWTRP  according 
to  the  RPA,  then  the  continued 
operation  of  the  four  fisheries  will  not 
jeopardize  the  continued  existence  of 
the  western  North  Atlantic  right  whale. 
The  ALWTRP  is  not  a  static  plan,  and 
NMFS  continues  to  revise  the  ALWTRP 
to  achieve  its  goals  of  reducing  the 
serious  injury  and  mortality  of  whales 
in  commercial  fishing  gear.  The 
ALWTRT  continues  to  convene  yearly 
as  required  to  make  recommendations  to 
NMFS  on  any  needed  modifications  to 
the  plan  to  reach  the  Potential 
Biological  Removal  levels  and  Zero 
Mortality  Rate  Goal  of  right,  hiunpback, 
fin  and  minke  whales.  Additionally, 
piusuant  to  the  ESA,  NMFS  publishes 
recovery  plans  for  endangered  or 
threatened  marine  mammals  to  promote 
the  recovery  of  the  species.  The  first 
Right  Whale  Recovery  Plan  was 
published  in  1991,  and  an  updated  draft 
was  recently  released  for  public 
comment  (66  FR  36260,  July  11,  2001). 
The  comment  period  ended  October  25, 
2001,  and  NMFS  is  presently  reviewing 
comments  and  modifying  the  plan.  The 
plan  includes  an  implementation 
schedule  to  direct  and  monitor  the 
completion  of  recovery  tasks. 

Comment  6:  One  commenter  noted 
that  although  progress  has  been  made  to 
identify  gear  modifications  that  hold 
potential  for  reducing  entanglement 
risks,  strong  reliance  on  gear 
modification  as  a  take  reduction  tool  is 
warranted  only  if  there  is  a  solid  reason 
to  believe  they  will  reduce 
entanglement  risks  (e.g.,  neutrally 
buoyant  line).  The  conunenter  added 
that  most  gear  modifications  to  date 
offer  little  certainty  that  they  will 
actually  reduce  entanglement  risk. 
Another  commenter  thought  that  NMFS 
should  stop  relying  on  current  best 
fishing  practices  to  reduce  mortality  and 
serious  injury  as  these  practices  have 
been  unsuccessful. 

Response:  NMFS  believes  that 
implementing  the  additional  gear 
modifications  in  this  final  rule 
combined  with  the  forthcoming  final 
rules  on  Seasonal  Area  Management 
(SAM)  and  Dynamic  Area  Management 


(DAM)  of  lobster  and  gillnet  fisheries 
will  reduce  interactions  between  right 
whales  and  fishing  gear,  and  reduce 
serious  injury  and  mortality  of  right 
whales  due  to  entanglement  in  fishing 
gear.  The  RPAs  in  the  Jime  14,  2001, 
BOs  advised  NMFS  to,  amongst  other 
meastues,  expand  additional  gillnet  and 
lobster  pot  gear  modifications  to  avoid 
jeopardizing  the  continued  existence  of 
North  Atlantic  right  whales  (See 
preamble  under  Changes  in  the  Final 
Rule  from  the  Proposed  Rule  for 
discussion  on  the  RPA  and  the 
southeast  gillnet  fishery).  Since  issuance 
of  the  BOs,  NMFS  has  conducted 
additional  analyses  of  available  data 
including  that  on  the  seasonal 
movement  and  congregations  of  right 
whales,  previous  entanglements,  and 
the  nature  and  position  of  gear  in  the 
water.  Based  on  these  analyses  and  our 
knowledge  of  North  Atlantic  right  whale 
behavior,  NMFS  has  identified  gear 
modifications  that  prevent  serious 
injury  or  mortality.  These  additional 
gear  modifications  will  be  implemented 
with  this  final  rule.  NMFS  considered 
multiple  strategies  to  decrease  gear 
interactions  with  large  whales, 
including  implementing  gear 
modifications  based  on  recent 
technological  advances.  Time/area 
closures  have  also  been  used  under  the 
ALWTRP  to  remove  the  potential  for 
interaction  between  large  whales  and 
lobster  and  gillnet  fisheries. 

Comment  7:  One  commenter  noted 
that  NMFS  must  undertake  an  adequate 
program  of  research  and  development 
for  the  purpose  of  devising  improved 
fishing  methods  and  gear  so  as  to  reduce 
the  incidental  taking  of  right  whales  in 
commercial  fishing.  Two  commenters 
noted  that  there  should  be  aggressive 
gear  research  undertaken  with 
promising  innovations  implemented  in 
a  timely  manner. 

Response:  As  part  of  the  RPA  in  the 
BOs  issued  on  June  14,  2001,  NMFS 
noted  the  need  for  continued  gear 
research  and  modification.  NMFS  is 
committed  to  gear  research  and 
development,  and  will  expand  this 
program  as  funding  allows.  NMFS  has 
gear  laboratories  and  research  teams  that 
specifically  focus  on  gear  development 
and  testing.  Additionally,  NMFS 
contracts  with  researchers,  individuals 
and  companies  to  develop  gear 
solutions.  Much  of  the  current  take 
reduction  plan  measures  are  based  on 
the  outcome  of  such  gear  research  (e.g., 
weak  links)  conducted  and/or  funded  by 
NMFS.  The  gear  modifications  are 
important  to  reduce  interactions 
between  right  whales  (and  other  large 
whales)  and  fishing  gear  to  further 
reduce  serious  injury  and  mortality  of 
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large  whales  due  to  entanglement  in 
fishing  gear.  In  addition,  NMFS  intends 
to  continue  to  support  the  contributions 
made  by  the  ALWTRT's  Gear  Advisory 
Group.  NMFS  is  collaborating  with 
other  organizations  to  host  a  gear 
workshop,  tentatively  scheduled  for 
February  2002,  to  investigate  additional 
options  and  gear  enhancements  for 
gillnet  and  lobster  trap  gear.  The  results 
of  this  workshop  will  be  distributed  to 
the  ALWTRT  for  consideration  of  future 
gear  recommendations  to  NMFS.  (Also 
see  response  to  comment  34). 

Comment  8:  Two  commenters 
objected  to  the  language  in  the  BO  that 
NMFS  would  use  an  entanglement  by 
unidentified  gear  or  gear  approved  for 
use  in  multi-species  fisheries  to  generate 
a  conclusion  that  the  measures  in  the 
RPA  are  not  demonstrably  effective  at 
reducing  right  whale  injuries  or  death. 
They  mentioned  the  gear  could  possibly 
be  Canadian  or  from  other  sources  of 
line.  The  commenters  also  felt  that 
scarification  is  a  poor  indicator  of 
whether  the  RPA  is  effective  as  scars 
can  occiu'  for  a  number  of  reasons, 
including  interactions  with  fishing  gear 
and  vessels  that  are  not  serious. 

Response:  Although  this  comment  is 
not  related  to  the  proposed  rule  for  gear 
modifications,  NMFS  will  take  the 
comments  under  consideration. 

Comment  9:  One  commenter  urged 
the  ALWTRT  to  continue  to  work  with 
the  Gear  Advisory  Group  to  explore  and 
develop  additional  gear  options  that  do 
not  pose  a  risk  to  the  large  whale 
population. 

Response:  NMFS  intends  to  continue 
to  support  studies  on  gear  modifications 
to  reduce  interactions,  and  eliminate 
serious  injviry  and  mortality.  NMFS  sees 
the  value  of  the  contributions  that  the 
Gear  Advisory  Group  can  bring  to  the 
ALWTRT.  NMFS  is  collaborating  with 
other  organizations  to  host  a  gear 
workshop  in  2002  to  investigate  options 
for  gilhiet  and  lobster  trap  gear 
modifications  to  prevent  serious  injvuy 
to  right  whales  that  may  become 
entangled  in  gillnet  and  lobster  trap 
gear.  The  results  of  this  workshop  will 
be  distributed  to  the  ALWTRT  for 
consideration  in  making  additional 
recommendations  to  NMFS.  NMFS  will 
also  be  reconvening  the  Gear  Advisory 
Group  in  2002  and  distributing  the 
results  of  the  gear  workshop  to 
participants. 

Comment  1 0:  NMFS  should 
immediately  identify  at-sea  enforcement 
as  a  high  priority  and  develop  protected 
resources  penalty  schedules  for  the 
ALWTRP. 

Response:  NMFS  agrees  that  at-sea 
enforcement  is  important  to  the  success 
of  the  ALWTRP  and  does  conduct  such 


enforcement.  NMFS  also  relies  on  its 
partnership  with  the  U.S.  Coast  Guard 
to  monitor  compliance  with  the 
ALWTRP.  NMFS  already  has  penalty 
schedules  for  violations  of  the  MMPA, 
ESA,  and  regulations  issued  pursuant  to 
those  statutes. 

Comment  1 1 :  The  fishing  industry 
was  not  notified  of  the  publication  of 
the  proposed  rule,  and  involving 
industry  is  crucial  to  the  success  or 
failxire  of  these  plans.  A  letter  to  permit 
holders,  similar  to  what  is  done  for 
fishery  regtilations,  should  have  been 
sent  to  involve  industry.  Involving 
industry  is  crucial  to  the  ALWTRP 
process. 

Response:  Given  the  current  critical 
status  of  the  right  whale  population  and 
the  aggregate  effects  of  human-caused 
mortality  that  have  led  to  the  species' 
current  status,  the  development  of  this 
final  rule  occiuxed  diuing  an 
accelerated  rulemaking  process.  Time 
constraints  prevented  NMFS  from 
holding  public  hearings  on  the  current 
regulations;  however,  NMFS  used  other 
ways  to  let  the  public  know  that  public 
comments  were  being  sought  on  a 
proposed  rule  to  address  commercial 
fishery /large  whale  interactions.  These 
efforts  included  distributing  the 
information  to  ALWTRT  members  who 
represent  various  stakeholder  groups 
and  provide  valuable  links  to  distribute 
information  to  the  public,  issuing  a 
NOAA  press  release  and  an 
announcement  in  NOAA's  FishNews, 
providing  notification  through  the 
Federal  Register,  and  communicating 
with  state  managers.  NMFS  will 
consider  other  means  of  communicating 
with  the  public  and  welcomes 
reconunendations  on  ways  to 
disseminate  such  information,  such  as 
through  letters  to  permit  holders,  as  was 
suggested.  NMFS  agrees  with  the 
commenter  that  involving  fishermen  in 
the  process  is  important  to  the  success 
of  the  ALWTRP. 

Comment  12:  Three  commenters 
noted  that  neutrally  buoyant  line  holds 
promise  as  a  measure  to  reduce  risk  of 
entanglements.  Removing  floating  line 
from  die  water  colunm  is  widely 
believed  to  be  important  to  reducing 
risk  to  whales.  Two  of  these 
commenters  also  made  specific 
recommendations  by  management  area 
for  the  lobster  fishery:  (1)  Both 
commenters  noted  that  the  use  of 
neutrally  buoyant  line  should  be 
required  in  the  Northern  Inshore  Lobster 
Waters.  One  of  these  commenters 
thought  this  should  be  effective  January 
1,  2003,  in  the  Cape  Cod  Bay  Critical 
Habitat,  and  in  the  Northern  Inshore 
State  Lobster  Waters  Area  effective 
January  1,  2004;  (2)  both  commenters 


suggested  NMFS  require  the  use  of 
neutrally  buoyant  line  in  offshore 
lobster  trawl  lines.  One  of  these 
commenters  suggested  implementation, 
by  January  1.  2004;  and  (3)  one 
commenter  thought  that  NMFS  must 
mandate  the  immediate  use  of  neutrally 
buoyant  line  for  all  lobster  ground  lines, 
and  another  commenter  suggested  this 
requirement  be  mandated  by  2004. 

Response:  Neutrally  buoyant  line  is 
an  important  gear  modification  to 
reduce  interactions  between  right 
whales  and  fishing  gear  by  reducing  the 
amount  of  line  iu,the  water  column. 
NMFS  has  incorporated  the  option  to 
use  neutrally  buoyant  line  into  parts  of 
the  ALWTRP  through  this  final  rule. 
NMFS  will  seek  recommendations 
from  the  ALWTRT  on  whether  to 
require  neutrally  buoyant  line  and  how 
NMFS  could  implement  such  a 
requirement  in  the  future.  In  addition, 
NMFS  will  continue  to  work  with 
industry  to  incorporate  neutrally 
buoyant  or  sinking  line  into  their 
operation  whenever  possible. 

NMFS  is  currently  investigating 
issues  such  as  the  time  to  change  over 
and  other  operational  problems 
associated  with  the  full  utilization  of 
neutrally  buoyant  line.  For  example, 
NMFS  is  working  with  a  Gulf  of  Maine 
offshore  lobster  fisherman  who  is 
wilUng  to  change  over  all  his  buoy  and 
groimd  lines  to  neutrally  buoyant  line 
for  1800  traps.  This  fisherman  will 
provide  monthly  reports  to  the  NMFS 
Gear  Research  Team  on  how  the  traps 
work  with  the  line,  how  breaking 
strength  holds  up  over  time,  and  the  life 
expectancy  of  the  gear.  NMFS  is  also 
begiiming  to  investigate  the 
manufacturing  issues  that  may  arise 
should  this  technology  be  used  as  a 
widespread  risk  reduction  tool.  These 
results  will  be  presented  to  the 
ALWTRT  for  consideration.  The  NMFS' 
Gear  Research  Team  has  also  supplied 
90  miles  (78.2  nm)  of  neutrally  buoyant 
line  to  lobster  and  gillnet  fishermen 
from  Maine  to  Rhode  Island  to  test  the 
life  expectancy  of  the  line,  how  the 
breaking  strength  holds  up  over  time, 
and  other  operational  considerations. 
These  results  will  also  be  provided  to 
the  ALWTRT  for  consideration.  NMFS 
notes  that  the  requirement  to  use 
neutrally  buoyant  line  in  a  Seasonal 
Area  Management  (SAM)  could  mean 
benefits  to  whales  if  these  same  fishers 
use  this  gear  in  other  areas.  Fishermen 
and  the  NMFS  Gear  Research  Team 
report  that  many  fishermen  from  Maine 
through  Rhode  Island  already  use 
neutrally  buoyant  line  as  part  of  their 
fishing  operation  due  to  local  tides  and/ 
or  type  of  fishing  bottom.  NMFS 
appreciates  the  concern  and  effort 
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fishers  have  shown  by  switching  to 
neutrally  buoyant  or  sinkipg  line  to 
reduce  gear  interactions  with  large 
whales. 

Comment  13:  One  commenter  stated 
that  weak  links  at  buoy  lines  may  offer 
little  meaningful  protection  against 
entanglement  risks.  As  most  entangled 
whales  are  foimd  without  buoys,  a  weak 
link  at  the  buoy  may  not  increase  the 
likelihood  that  a  line  sliding  through  a 
whale's  mouth  will  break  away  before 
the  whale  becomes  more  entangled.  It  is 
questionable  that  a  weak  link  strong 
enough  to  maintain  fishing  gear  in  an 
operable  condition  would  fall  free 
before  a  whale  begins  thrashing  and 
becomes  entangled.  The  commenter  also 
suggested  that  NMFS  should  assess  the 
effectiveness  of  knotless  lines  by 
examining  lines  removed  £r6m  whales, 
as  well  as  photos  of  the  entangled 
whales,  to  evaluate  the  extent  to  which 
knots  tied  by  fishermen  may  have 
contributed  to  the  entanglement.  The 
relative  proportion  of  entangled  whales 
with  and  without  potential  troublesome 
knots  could  provide  a  measure  of  the 
overaU  effectiveness  of  eliminating 
knots. 

Response:  NMFS  believes  that 
impWmenting  the  additional  gear 
modifications  in  this  final  rule 
combined  with  the  forthcoming  final 
rules  on  SAM  and  DAM  of  lobster  and 
gillnet  fisheries  will  reduce  interactions 
between  right  whales  and  fishing  gear, 
and  reduce  serious  injury  and  mortality 
of  right  whales  due  to  entanglement  in 
fishing  gear.  NMFS  feels  that  weak  links 
and  installation  of  these  in  such  a  way 
that  produces  knotless  ends  if  the  weak 
link  breaks  are  important  gear 
modifications.  Of  the  15  right  whale 
entanglements  from  1997  ^ough  2001 
where  gear  was  either  recovered  or 
documented,  buoys  were  present  in 
eight  cases.  NMFS  will  be  conducting  a 
similar  analysis  with  other  whale 
species. 

NMFS  has  investigated  whether  an 
analysis  on  rope  recovered  frtim 
entangled  whales  could  help  determine 
the  effectiveness  of  elinunating  knots. 
However,  NMFS  does  not  usuadly  have 
information  on  how  the  whale  became 
entangled  and  in  which  part  of  the 
retrieved  gear  it  was  entangled.  NMFS 
will  continue  to  investigate  this  and 
work  with  others  to  obtain  information 
to  better  assess  large  whale  interactions 
with  fishing  gear. 

In  regard  to  the  question  of  a  weak 
link  being  strong  enough  to  break  bee 
and  maintain  gear  in  operable 
condition,  see  siunmary  on  page  49899 
of  the  proposed  rule  on  gear 
modifications  (66  FR  49896,  October  1, 
2001)  of  the  right  whale  entanglement 


and  subsequent  gear  analysis  indicating 
that  the  surface  system  was  separated 
from  the  buoy  line  going  to  the  trawl  by 
a  3,78D-lb  (1,714.3-kg)  weak  link.  It 
appears  the  whale  was  able  to  part  the 
gear  at  the  3,780-lb  weak  (1,714.3-kg) 
link  although  the  whale  was  still 
entangled  in  gear.  However,  NMFS 
believes  that  the  lower  breaking 
strengths  for  weak  links  required  in  this 
final  rule  will  provide  improved 
protection  for  right  whales.  NMFS  will 
continue  working  with  others  to 
develop  additional  gear  modifications 
and  appreciates  hearing  ideas  frtim  the 
public. 

Southern  Nearshore  Lobster  Waters 
Area 

Comment  14:  One  commenter 
supported  NMFS'  proposal  to  replace 
the  Lobster  Gear  Technology  List  with    .- 
the  following  year-roimd  gear 
modifications:  (a)  Installation  of  a  weak 
link  with  a  maximiun  breaking  strength 
of  600  lb  (272.4  kg)  on  the  buoy  line, 
and  (b)  installation  of  weak  links  such 
that  if  the  lines  were  to  break,  they 
would  produce  knotless  ends  on  the 
line. 

Response:  Research  will  continue  to 
investigate  alternative  methods  to 
connect  lines. 

Comment  15:  One  commenter 
opposed  the  elimination  of  the  gear 
technology  list  for  the  Southern 
Nearshore  Lobster  Waters  Area.  The 
commenter  noted  that  they  should  have 
an  option  list  just  like  northern  inshore 
areas  are  offered  one. 

Response:  NMFS  proposed  to  replace 
the  Lobster  Take  Reduction  Technology 
List  with  mandatory  gear  modifications 
based  upon  the  recommendation  of  the 
ALWTRT  Mid- Atlantic  subgroup.  NMFS 
believes  that  these  mandatory  gear 
modifications  are  necessary  to  reduce 
entanglements  in  this  area. 

Comment  16:  One  commenter 
supported  reducing  the  current  1,100  lb 
(498.8  kg)  breaking  strength  at  the  buoy 
to  600-lb  (272.4  kg)  breakaway  for 
nearshore  lobster  areas  due  to  research 
results,  except  for  the  Outer  Cape  or 
offshore  due  to  difficult  sea  and  current 
conditions. 

Response:  Current  gear  research 
indicates  that  a  600  lb  (272.4  kg) 
breaking  strength  weak  link  is  sufficient 
to  protect  whales,  as  well  as  to  keep  gear 
feasible  in  the  Southern  Nearshore 
Lobster  Waters  Area  and  prevent  ghost 
gear.  The  600  lb  (272.4  k^  weak  link 
requirement  has  been  in  effect  since 
February  21,  2001,  in  the  Northern 
Nearshore  Lobster  Waters  Area,  and  the 
NMFS  Gear  Research  Team  has  had  very 
few  problems  reported  to  them 
regarding  weak  Links.  The  NMFS  Gear 


Research  Team  has  conducted  research 
on  how  much  strain  there  is  on  inshore 
buoy  systems  on  the  Outer  Cape. 
Inslusre  lobster  buoys  were  towed  up  to 
20  knots  and  a  120  lb  (54.432  kg)  strain 
was  recorded.  Load  ceUs  were  also 
attached  to  large  buoy  systems  in  Grand 
Manan  Channel,  known  for  its  strong 
tides  (approx.  18  to  20  ft  (5.49  m  to  6.09 
m)),  and  a  140  lb  (63.5  kg)  strain  was 
recorded  in  the  spring.  For  comparison, 
NMFS  notes  that  in  over  a  year  of 
testing  the  highest  maximum  strain  the 
NMFS  Gear  Research  Team  recorded  on 
load  cells  attached  to  offshore  lobster 
surface  buoy  systems  was  535  lb  (243 
kg).  NMFS  cautions  that  recorded 
strains  can  not  dictate  Weak  link 
breaking  strengths,  as  breaking  strengths 
must  include  reasonable  measures  of 
safety  that  would  help  prevent  gear  from 
being  lost  at  sea  diuing  the  worst 
conditions.  NMFS  appreciates  the 
commenter's  general  support  for 
changes  to  other  nearshore  lobster  areas. 

Comment  1 7:  Two  commenters  noted 
that  neutrally  buoyant  line  should  be  a 
requirement  in  the  Southern  Nearshore 
Lobster  Waters  Area  as  the  lowered 
breaking  strength  of  the  weak  link  may 
not  provide  adequate  risk  reduction. 

Response:  Past  entanglements  provide 
evidence  that  weak  links  are  a  critical 
measure  to  prevent  serious  injury  or 
mortality  of  marine  mammals.  NMFS 
believes  that  the  use  of  a  600-lb  (272.4- 
kg)  weak  link  on  the  buoy  line  and 
knotless  weak  links  would  reduce  risk 
of  serious  inj\uy  and  death  if  an 
entanglement  were  to  occiu-.  In  response 
to  the  comment  on  neutrally  buoyant 
line,  see  response  to  comment  12. 

Comment  28:  One  commenter  noted 
that  there  is  not  sufficient  research  on 
the  proposed  weak  links  on  a  buoy  line 
(not  the  breakaway  at  the  buoy)  to 
mandate  a  year-roimd  requirement  for 
all  buoy  lines  in  the  southern  nearshore 
areas.  'This  commenter  supported 
research  to  develop  a  weak  link  in  the 
main  buoy  fine. 

Response:  The  proposed  rule  did  not 
clearly  indicate  where  in  the  buoy  line 
the  weak  link  is  required.  NMFS  has 
clarified  this  in  the  regulatory  text  in 
this  final  rule.  Specifically  where 
fishermen  are  required  to  utilize  buoy 
weak  links,  they  will  also  be  required  to 
place  the  weak  link  as  close  to  each 
individual  buoy  as  operationally 
feasible.  The  NMFS  Gear  Research  Team 
has  already  begim  investigating 
development  of  a  weak  link  in  the  main 
buoy  line. 

Offshore  Lobster  Waters  Area 

Convaaent  19:  Two  commenters  did 
not  support  the  proposal  to  reduce 
breaking  strength  of  weak  links  in 
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offshore  gear  to  2,000  lb  (906.9  kg). 
These  commenters  added  that  the 
breaking  strength  of  2,000  lb  (906.9  kg) 
is  approximately  four  times  the 
maximum  strain  of  535  lb  (243  kg),  not 
three  times  as  stated  in  the  discussion 
of  the  proposed  rule.  Two  commenters 
believed  that  the  breaking  strengths  in 
both  the  offshore  surface  and  buoy  lines 
should  be  lowered.  One  of  these 
commenters  suggested  that  NMFS 
subdivide  the  offshore  area  to  allow  for 
the  reduced  breaking  strengths  of  600  lb 
(272.4  kg)  at  all  buoys  and  the  use  of  a 
weak  link  with  a  maximum  breaking 
strength  of  1500  lb  (680.4  kg)  between 
the  surface  system  and  the  line  to  the 
trawl;  and  in  offshore  areas  1500  lb 
(680.4  kg)  be  required  at  all  buoys  and 
the  line  between  the  surface  system  and 
the  trawl.  All  foiu  of  the  commenters 
suggested  NMFS  should  require 
breaking  strengths  to  more  closely 
reflect  the  maximum  loads  sustained  by 
the  gear  as  outUned  in  the  final 
summary  of  the  latest  ALWTRT  meeting 
in  order  to  reduce  entanglement  risks. 
Response:  The  breaking  strength  of 
2,000  lb  (906.9  kg)  is  more  than  three 
times  the  maximum  strain  of  535 
pounds  (243  kg)  recorded  on  the  buoy 
system  of  offshore  lobster  gear,  not  three 
times  the  maximum  strain  of  535 
pounds  (243  kg)  as  reported  in  the 
proposed  rule.  NMFS  cautions  that 
recorded  strains  can  not  dictate  weak 
link  breaking  strengths,  as  breaking 
strengths  must  include  reasonable 
measures  of  safety  that  would  help 
prevent  gear  from  being  lost  at  sea 
during  the  worst  conditions.  NMFS 
believes  that  the  required  breaking 
strengths  are  both  beneficial  to  whales 
and  safe  for  the  industry.  The  2,000  lb 
(906.9  kg)  breaking  strength  for  year- 
round  use  in  offshore  lobster  waters 
outside  of  SAM  was  arrived  at  through 
the  TRT  process.  NMFS  believes  a 
reduction  from  the  previously  reqiiired 
3,780-lb  (1,714.3-kg)  weak  link  to  the 
2,000  lb  (906.9  kg)  weak  link  required 
in  this  final  rule  is  a  substantial 
reduction  and  provides  a  conservation 
benefit  to  right  whales.  The  NMFS  Gear 
Research  Team  will  continue  load  cell 
testing  on  offshore  lobster  gear  and 
report  their  residts  to  the  ALWTRT. 
NMFS  will  continue  to  work  with 
industry  and  others  on  this  issue 
through  the  ALWTRT  process,  and  will 
seek  feedback  from  the  ALWTRT,  gear 
workshop  participants,  and  the  Gear 
Advisory  Group  on  the  most  appropriate 
location(s)  to  conduct  load  cell  testing 
on  offshore  lobster  gear. 

Coniment  20:  Two  commenters  noted 
that  having  two  different  breaking 
strengths  in  the  gear  is  confusing  to  the 
industry  and  three  commenters  noted  it 


is  not  protective  of  whales.  These 
commenters  believe  that  a  3,780-lb 
(1,714.3-kg)  weak  link  at  the  surface 
buoy  only  helps  if  a  whale  becomes 
entangled  above  the  weak  link  at  the 
surface,  and  that  this  defeated  the 
purpose  of  lowering  the  strength  of  the 
weak  link  at  the  buoys. 

Response:  NMFS  has  been  conducting 
outreach  to  offshore  lobster  industry 
representatives  on  this  issue  and 
discussions  with  them  and  fishermen 
indicate  that  having  different  breaking 
strengths  in  their  gear  is  not  confusing. 
Rather,  the  industry  understands  why 
various  breaking  strengths  may  be 
needed  and  would  rather  make 
modifications  based  on  what  research 
indicates  is  needed  to  reduce 
interactions. 

In  response  to  comments  questioning 
the  conservation  benefit  of  a  3,780-lb 
(1,714.3-kg)  weak  link  at  the  line 
between  the  siu-face  system  and  the 
buoy  line  leading  down  the  trawl, 
NMFS  has  decided  to  withdraw  this 
requirement  at  this  time.  NMFS 
proposed  this  requirement  based  on  the 
analysis  of  offshore  lobster  gear 
recovered  bom  an  entangled  right 
whale,  as  described  in  the  proposed  nde 
(66  FR  49896.  October  1,  2001).  As  the 
results  of  the  gear  analysis  seemed  to 
indicate  that  the  presence  and  location 
of  the  weak  link  in  the  gear  may  have 
prevented  the  animal  from  becoming 
further  entangled  in  the  buoy  line  below 
the  weak  link,  NMFS  proposed  to 
require  the  installation  of  this  weak  link 
in  offshore  lobster  traps.  However,  as 
there  are  concerns  whether  sufficient 
resistence  would  exist  for  a  whale  to 
part  such  a  weak  link  given  its  position 
in  the  gear,  NMFS  has  withdrawn  this 
proposal.  NMFS  will  discuss  this 
analysis  with  the  ALWTRT  and 
continue  load  cell  testing  on  offshore 
lobster  gear  as  mentioned  in  the 
previous  comment. 

Comment  21:  One  commenter 
supported  the  weak  link  below  the  buoy 
on  the  offshore  lobster  gear.  The 
commenter  supported  NMFS  making 
this  proposal  based  on  detailed 
entanglement  data. 

Response:  NMFS  has  decided  not  to 
implement  this  requirement  at  this  time 
(see  previous  comment). 

Corrunent  22:  Two  commenters 
generally  agreed  with  the  provisions  in 
the  proposed  rule  for  the  Offshore 
Lobster  Waters  Area,  and  one  added  that 
the  breaking  strengths  noted  in  the 
proposed  rule  were  a  positive  step 
toward  further  protection  of  right 
whales  and  other  marine  mammals. 
Both  commenters  noted  that  the  2,000- 
Ib  (906.9-kg)  weak  link  was  a 
compromise  by  the  offshore  industry. 


and  stated  that  the  offshore  industry 
supported  this  recommendation 
contingent  on  the  lack  of  lost  or  ghost 
gear  produced  by  inclement  weather. 

Response:  As  described  in  the 
response  to  comment  19,  NMFS  will 
continue  to  conduct  load  cell  testing  on 
offshore  lobster  gear  to  investigate  the 
operational  forces  experienced  in  this 
fishery  under  various  conditions. 

Comment  23:  One  commenter 
supported  the  installation  of  weak  links 
so  that  if  the  lines  were  to  break,  they 
would  produce  knotless  ends  on  the 
line. 

Response:  Broken  weak  links 
providing  knotless  ends  on  the  line  is 
important  so  that  it  will  not  become 
lodged  in  the  whale's  baleen  or  around 
an  appendage  of  a  whale. 

Northeast  and  Mid-Atlantic  Gillnet 
Waters  Area 

Comment  24:  One  commenter 
generally  supported  the  extension  of 
measures  for  gillnet  gear  from  the 
northeast  to  mid-Atlantic  waters.  One 
commenter  supported  the  proposal  to 
require  fishers  in  the  mid-Atlantic  to 
return  all  gillnet  gear  to  port  with  their 
vessels  or  to  anchor  their  gear. 

Response:  The  need  for  additioned 
gear  modifications  in  these  fisheries  had 
been  considered  by  the  ALWTRT,  but 
not  implemented  by  the  December  2000 
interim  final  rule.  The  RPA  developed 
in  response  to  the  Bos  included 
additional  gear  modifications  for  the 
Mid-Atlantic  gillnet  and  lobster  trap 
fisheries  that  were  necessary  to  avoid 
jeopardizing  the  continued  existence  of 
North  Atlantic  right  whales. 

Comment  25:  One  commenter 
opposed  requiring  weak  links  and 
Danforth  anchors  at  both  ends  of  the 
spot  sink  gillnet  fishery  in  southeastern 
NC.  As  this  fishery  operates  near  or  at 
the  sxui  zone,  the  commenter  was 
concerned  that  the  weak  links  would 
cause  the  net  to  break  when  it  is  being 
dragged  into  calmer  water,  and  a 
Danforth  anchor  would  not  enable  the 
fishermen  to  drift  with  their  nets  to 
calmer  water.  The  commenter  thought 
these  gear  requirements  should  be 
exempted  in  the  area  due  to  this  unique 
fishery. 

Response:  The  gear  requirements  state 
that  mid-Atlantic  gillnet  gear  has  to  be 
anchored  at  each  end  of  the  net  string 
with  an  anchor  that  has  the  holding 
power  of  at  least  a  22-Jb  (lO.O-kg) 
Danforth-style  anchor,  not  necessarily  a 
Danforth  anchor.  However,  fishers  do 
not  have  to  use  an  anchor  unless  they 
retiun  to  port  without  their  gear.  NMFS 
recommends  that  spot  gillnet  fishers 
explore  different  ways  to  anchor  their 
gear  in  this  fishery.  NMFS  gear 
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specialists  are  available  to  consult  with 
on  these  types  of  issues,  but  some 
suggestions  include  using  other  anchors 
that  do  not  become  entangled  on  the 
ocean  bottom  and  are  retrieved 
successfully  from  the  bottom,  but  have 
the  same  holding  power  of  at  least  a  22- 
Ib  (lO.O-kg)  Danforth-style  anchor.  In 
response  to  the  comment  on  weak  links, 
gear  research  studies  that  involved 
pulling  a  string  of  nets  in  the  Gulf  of 
Maine  in  up  to  45  knots  of  wind  in  100 
fathoms  of  water  and  utilizing  1,100  lb 
(272.4  kg)  weak  links  resulted  in  no 
failures.  Thus,  it  is  unlikely  that  the 
weak  links  in  the  spot  gillnets  would 
break  during  fishing  operations.  The 
NMFS  Gear  Research  Team  will 
continue  to  investigate  weak  links  and 
various  anchoring  systems. 

Comment  26:  One  commenter 
opposed  the  1,100-lb  (272.4-kg) 
maximum  breaking  strengths  for  the 
weak  links  and  said  that  NMFS 
incorrectly  stated  that  the  ALWTRT 
Mid-Atlantic  recommended  1,100  lb 
(272.4  kg)  rather  than  600  lb  (272.4  kg). 
The  full  ALWTRT  did  not  reach 
consensus  on  this  point  as  the  New 
Jersey  state  representative  and 
fishermen  said  their  fisheries  were 
prosecuted  similarly  to  the  northeast, 
whereas  Virginia  and  North  Carolina 
fishermen  were  willing  to  adopt  a  600- 
Ib  (272.4-kg)  breaking  strength. 
Representatives  from  environmental 
organizations  were  concerned  that 
humpback  entanglements  off  North 
Carolina  and  Virginia  have  appeared  to 
increase,  and  scientists  with  experience 
in  whale  disentanglement  have 
indicated  that  hiunpback  whales  do  not 
appear  to  exert  the  same  degree  of  force 
as  right  whales  do  to  break  hee  of  gear. 
The  commenter  recommended  that  in 
areas  south  of  New  Jersey,  NMFS  should 
require  gillnetters  to  install  weak  links 
with  a  maximum  breaking  strength  of 
600  lb  (272.4  kg)  in  buoy  line  and  in  the 
center  of  the  floatline  on  each  net  panel. 

Response:  NMFS  has  decided  to 
reqiiire  a  breaking  strength  in  Mid- 
Atlantic  gear  similar  to  that  required  in 
northeast  gillnet  gear  imtil  the  gear 
research  studies  using  load  cells 
currently  plaimed  for  the  mid- Atlantic 
are  conducted.  Such  studies  are 
schediiled  to  occiu-  during  the  winter  of 
2002  and  a  report  will  be  provided  at 
the  next  ALWTRT  meeting.  The 
ALWTRT  including  its  New  Jersey 
representative,  and  its  Mid-Atlantic 
subgroup  can  discuss  these  results  and 
come  up  with  new  recommendations  to 
NMFS,  if  deemed  necessary.  In  response 
to  concerns  about  hiunpback  whale 
entanglements  off  of  North  Carolina  and 
Virginia,  NMFS  will  continue  to  work 
through  the  ALWTRT  process  to  address 


hiunpback  whale  entanglements  in 
these  areas.  The  BOs  found  jeopardy  to 
right  whales,  not  hiunpbacks,  and  the 
recommended  RPA  is  designed  to  avoid 
jeopardy  to  right  whales. 

Southeast  U.S.  Restricted  Area 

Comment  27:  One  commenter 
supported  the  proposal  to  prohibit 
straight  sets  of  gillnet  at  night  between 
November  15  and  March  31  in  the 
southeast  US  unless  the  exemption 
under  50  CFR  229.32(0(3)(iii),  which 
relates  to  shark  gillnets,  applies. 

Response:  NMFS  will  not  be 
implementing  regulations  on  straight 
sets  of  gillnet  in  the  Southeast  U.S. 
restricted  area  at  this  time.  Although 
this  requirement  was  contained  in  the 
proposed  rule,  NMFS  inadvertently 
omitted  the  analysis  of  its  expected 
impacts  from  the  EA/RIR.  As  a  result, 
NMFS  did  not  provide  adequate 
information  for  the  public  to  provide 
comment  on  the  proposed  provision. 
NMFS  will  provide  the  public  another 
opportunity  to  comment  on  this 
provision  and  the  necessary  analytical 
documents  as  soon  as  possible. 

Northern  Inshore  Lobster  Waters  and 
Lobster  Take  Reduction  Technology  List 

Comment  28:  Four  conunenters 
opposed  dropping  the  7/16-in  (1.11-cm) 
diameter  line  option,  two  mentioned 
that  most  or  all  line  removed  bom 
whales  has  been  larger  than  7/16  in 
(1.11  cm).  Three  conunenters  believed 
that  dropping  this  option  puts  animals 
at  greater  risk  because  the  use  of  thicker 
rope  will  no  longer  be  discouraged.  One 
of  these  conunenters  noted  that  the  7/ 
16-in  (1.11-cm)  line  should  be  replaced 
with  more  specific  breakaway  featiues 
only  after  they  are  field  tested  and 
found  to  be  practical.  The  commenter 
added  that  many  fishermen  in  the  Cape 
Cod  area  have  reported  that  by  using 
line  that  measures  only  5/16  in  (.79  cm) 
or  3/8  in  (.95  cm)  in  diameter  they  are 
contributing  to  risk  reduction.  These 
lines  are  comparatively  lighter  with 
lower  breaking  strengths  than  lines  used 
in  the  past.  One  of  these  conunenters 
also  noted  that  with  the  elimination  of 
7/16  in  (1.11  cm)  or  less  diameter  line, 
fishers  fishing  single  traps  on  the  Outer 
Cape  have  less  options  available  for 
reducing  the  risk  to  whales  because  they 
have  no  groimd  lines  and  a  strong 
cmrent  makes  600-lb  (272.4-kg) 
breakaway  buoys  impractical  (a  lost 
buoy  on  a  single  trap  means  the  trap  is 
lost).  The  commenter  would  like  to 
encoiuage  the  members  if  the 
Massachusetts's  Lobstermen's 
Association  to  continue  to  use  single 
pots  in  state  waters  to  avoid  groiuid 
lines  and  continue  to  use  thinner  ropes. 


Response:  The  option  of  using  buoy 
line  of  a  diameter  of  7/16  in  (1.11  cm) 
or  less  was  previously  adopted  as  part 
of  the  ALWTRP  based  upon  the 
breaking  strength  of  7/16  in  (1.11  cm) 
line.  This  strategy  assumed  that  using  a 
line  with  a  consistent  diameter  would 
result  in  a  consistent  breaking  strength. 
However,  experience  has  demonstrated 
that  the  breaking  strength  of  7/16  in 
(1.11  cm)  line  can  vary  dramatically. 
Weak  links,  or  alternative  techniques 
such  as  swivels,  are  expected  to  provide 
a  more  reliable  and  consistent  breaking 
strength  rather  than  using  line  diameter 
to  predict  breaking  strength.  NMFS  does 
not  believe  fishermen  will  go  to  larger 
line  than  what  they  are  currently  using 
due  to  the  costs  involved  in  purchasing 
and  incorporating  the  new  line.  Also, 
removing  this  option  from  the  Lobster 
Take  Reduction  Technology  List  does 
not  prevent  a  fisherman  from  continuing 
to  use  buoy  line  with  a  diameter  of  7/ 
16  in  (1.11  cm)  or  less. 

Field  testing  conducted  by  the  NMFS 
Gear  Research  Team  indicates  that  a 
600-lb  (272.4-kg)  weak  link  will  be 
feasible  in  this  area.  For  specifics  and  in 
regard  to  the  comment  on  field  tests,  see 
response  to  comment  16.  The  NMFS 
Gear  Research  Team  will  assist  fishers 
in  determining  whether  alternative 
devices  will  work  and  provide  them 
with  feedback  on  whether  the  breaking 
strength  is  in  compliance  with  curretit 
ALWTRP  regulations.  NMFS  would  like 
to  reitOTate  that  fishers  can  still  use  7/ 
16  in  (1.11  cm)  or  less  diameter  buoy 
line. 

Comment  29:  Four  conunenters  noted 
that  the  use  of  7/16  in  (1.11  cm)  line 
should  be  immediately  discontinued  as 
an  option  on  the  Lobster  Take 
Reduction  Technology  List.  One  of  these 
conunents  noted  that  since  February 
2000  the  ALWTRT  has  been  questioning 
the  conservation  risk  reduction  value  of 
this  option.  Another  agreed  with  NMFS 
that  line  thickness  is  not  an  appropriate 
entanglement  risk  reduction  tool 
because  line  thickness  has  little  bearing 
on  breaking  strength.  However,  the 
commenter  did  not  think  that  the 
imacceptable  wear  in  weak  links  should 
be  a  reason  to  delay  the  requirement  as 
weak  links  could  be  replaced  as 
necessary,  pending  the  development  of 
longer-lived  links  if  that  proves 
necessary.  In  addition,  the  commenter 
noted  that  other  options  aside  bom 
weak  links  can  be  chosen  from  the  list 
and  NMFS  did  not  provide  enough 
information  on  the  prevalence  of  an 
unacceptable  wear  in  w^ak  links. 

Response:  NMFS  agrees  that  the  7/16- 
in  (1.11-cm)  or  less  diameter  buoy  line 
option  should  be  removed  from  the 
Lobster  Take  Reduction  Technology 
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List.  NMFS  will  be  removing  the  option 
from  the  list  effective  January  1,  2003. 
NMFS  believes  that  this  is  justified 
based  on  concerns  expressed  by  some 
members  of  the  ALWTRT  Northeast  sub- 
group that  weak  links  may  not  be 
standing  up  well  to  inshore  conditions 
and  may  be  showing  signs  of  abrasion 
and  weakening  with  only  a  single 
season  of  use.  An  ALWTRT  member 
brought  a  weak  link  showing  this  type 
of  wear  to  the  June  2001  ALWTRT 
meeting.  NMFS  believes  that  removing 
this  option  Janualy  1,  2003,  will  enable 
fishermen  and  gear  specialists  to 
address  this  localized  problem,  and  give 
fishermen  time  to  incorporate  an  option 
into  their  fishing  gear.  The  NMFS  Gear 
Research  Team  will  be  available,  if 
needed,  to  provide  support  in  the 
development  of  alternative  methods  to 
achieve  the  piupose  of  the  weak  link 
requirement.  NMFS  will  also  conduct 
extensive  outreach  to  fishing 
coilununities  and  industry  associations 
throughout  New  England  to  inform 
inshore  lobster  fishermen  of  theii 
ALWTRT  requirements  and  encourage 
them  to  begin  developing  improved 
weak  links  or  choosing  a  di^rent 
option  other  than  the  7/16  in  (1.11  cm) 
or  less  diameter  buoy  line  if  they  do  not 
already  meet  the  Lobster  Take 
Reduction  Technology  List 
requirements.  Those  fishers  who  need  to 
select  another  option  will  be  encoiuaged 
to  do  so  as  soon  as  possible. 

Comment  30:  In  tne  proposed  rule, 
NMFS  combined  two  options  on  the 
Lobster  Take  Reduction  Technology  List 
into  one.  The  elimination  of  floating 
rope  on  groimd  line  and  the  eliminatioh 
of  floating  rope  at  the  bottom  of  buoy 
lines  are  two  options. 

Response:  NMFS  agrees  Mdth  the 
commenter  that  in  the  explanatory  text 
of  the  proposed  rule,  NMFS  incorrectly 
stated  that  comprising  all  buoy  lines 
and  ground  lines  with  entirely  sinking 
and/or  neutrally  buoyant  line  is  one 
option.  It  was  NMFS'  intent  that  these 
be  two  options  as  indicated  on  page 
49907  of  the  proposed  rule  (66  FR 
49896,  October  1,  2001)  under  the 
Lobster  Take  Reduction  Technology  List 
regulatory  section  where  using  entirely 
sinking  and/or  neutrally  buoyant  line  on 
all  buoy  lines  is  one  option  and  using 
entirely  sinking  and/or  neutrally 
buoyant  line  on  all  ground  lines  is 
another  option. 

Comment  31 :  Three  conunenters 
supported  the  use  of  neutrally  buoyant 
buoy  and  ground  lines  as  an  option  to 
the  Lobster  Take  Reduction  Technology 
List,  one  noting  that  this  should  not  be 
delayed  until  2003. 

Responie:  In  response  to  the  comment 
to  not  delay  this  option  until  2003, 


NMFS  notes  that  this  option  will  go  into 
effect  in  2002  with  this  final  rule. 

Gillnet  Take  Reduction  Technology  List 

Comment  32:  The  7/16-in  (1.11-cm) 
line  should  be  replaced  writh  more 
specific  breakaway  features  only  after 
they  are  field  tested  and  found  to  be 
practical,  ff  NMFS  removed  this  option 
fishermen  may  opt  for  stronger  lines. 
The  commenter  noted  that  many 
•fishermen  in  the  Cape  Cod  area  have 
reported  that  by  using  lines  that 
measiue  only  5/16  in  or  3/8  in  in 
diameter  they  are  contributing  to  risk 
reduction.  These  lines  are 
comparatively  lighter  writh  lower 
breaking  strengths  than  lines  used  in  the 
past. 

Response:  Fishermen  can  still  use  7/ 
16  in  (1-11  cm)  line;  however,  it  can  not 
be  counted  as  an  option  from  the  Take 
Reduction  Technology  List.  NMFS  will 
continue  its  gear  research  to  test  the 
breaking  strength  of  various  lines  and 
will  continue  to  report  these  results  to 
the  ALWTRT  for  consideration.  Also  see 
response  to  comment  28. 

Comment  33:  Two  conunenters 
supported  the  removal  of  the  7/16-in 
(1.11-cm)  or  less  line  diameter  bom  the 
technology  list.  However,  one  of  these 
conunenters  noted  that  NMFS  should 
ensure  that  the  effective  date  for  both 
gillnet  and  lobster  fisheries  is  the  same. 

Response:  Due  to  reported  wear  in  the 
weak  links  in  the  Inshore  Lobster 
Waters  Area,  NMFS  has  delayed 
requirements  for  this  area  (see  response 
to  comment  29). 

Comment  34:  Two  conunenters  noted 
that  the  proposed  rule  indicated  that  the 
ALWTRT  did  not  recommend  changes 
to  gillnet  fisheries  in  the  northeast.  The 
ALWTRT  did  address  such  changes  but 
was  unable  to  reach  consensus  on  them. 
NMFS  has  put  little  effort  into 
developing  innovative  approaches  to 
reducing  risk  from  gillnet  gear.  If  giUhet 
gear  is  to  be  used,  risk  reduction 
modifications  must  be  implemented. 
These  conunenters  also  noted  that  there 
is  a  need  to  develop  and  implement  new 
gillnet  gear  modifications  in  mid- 
Atlantic  coastal  and  Northeast  waters. 

Response:  NMFS  is  expanding  gillnet 
gear  modifications  and  restrictions  in 
this  final  rule,  as  well  as  in  the 
forthcoming  final  rules  on  SAM  and 
DAM,  which  will  reduce  interactions 
between  right  whales  and  gillnet  gear, 
and  reduce  serious  injury  and  mortality 
of  right  whales  due  to  entanglement  in 
gillnet  gear.  The  RPA  in  the  June  14, 
2001,  BOs  advised  NMFS  to,  amongst 
other  measiues,  expand  additional 
gillnet  and  lobster  pot  gear 
modifications  to  avoid  jeopardizing  the 
continued  existence  of  North  Atlantic 


right  whales.  Since  the  issuance  of  the 
BOs,  NMFS  has  conducted  additional 
analysis  of  available  data  including  that 
on  the  seasonal  movement  and 
congregations  of  right  whales,  previous 
entanglements,  and  the  nature  and 
position  of  gear  in  the  water.  Based  on 
these  analyses  and  oiu  knowledge  of 
North  Atlantic  right  whale  behavior, 
NMFS  has  identified  gear  modifications 
that  prevent  serious  injury  or  mortality. 
These  additional  gear  modifications  will 
be  implemented  with  this  final  rule. 

NKflPS  continued  gear  research  and 
modifications  and  these  efforts  include 
the  RPA  requirements  to:  (1)  Host  a 
workshop  to  investigate  options  for 
gillnet  (and  lobster)  modifications  to 
prevent  serious  injury  from  entangling 
right  whales;  (2)  expanded  research  and 
testing  on  eliminating  floating  line  in 
the  anchor  and  buoy  lines  of  gillnet  gear 
(and  lobster  gear),  and  replacing  it  with 
neutrally  buoyant  line;  (3)  continued 
research  on  weak  link  float  lines  in 
gillnet  gear  to  investigate  the  possibility  . 
of  reducing  the  strength  of  gillnet  float- 
lines,  a  known  problem  area  in  the 
entanglement  of  large  whales;  and  (4) 
continued  research  on  Mega-Float  line 
in  gillnets  to  eliminate  external  plastic 
floats  combined  with  properly  placed 
weak  links.  Additionally,  NMFS  will  be 
conducting  tests  on  how  different  types 
of  weak  li^ts  react  to  different  types  of 
anchoring  systems;  to  do  this  NWFS 
vtrill  tow  gillnets  through  the  water  to 
simulate  a  whale  entanglement.  NMFS 
has  also  contracted  with  a  company  to 
develop  rope  with  uniform  breaking 
strength  to  distribute  to  fishers  for  field 
testing.  Additional  efforts  NMFS  has 
conducted  include  hiring  an  outreach 
coordinator  for  the  Southeast  Region 
(similar  to  the  position  already  in  place 
in  the  Northeast)  to  conduct  outreach  on 
the  various  TRPs  including  the  Atlantic 
Large  Whale  TRP,  as  well  as  to  solicit 
gear  modification  ideas  from  fishers. 
NMFS  will  continue  to  work  with  the 
ALWTRT  and  seek  input  from  the  Gear 
Advisory  Group  (also  see  response  to 
comment  9)  to  identify  additional 
management  measures  in  the  gillnet 
fisheries. 

Changes  in  the  Final  Rule  From  the 
Proposed  Rule 

NMFS  proposed  to  require  the 
installation  of  weak  links  with  a 
maximiun  breaking  strength  of  3,780  lb 
(1,714.3  kg)  in  offshore  lobster  trap  gear 
between  the  siuface  system  (all  surface 
buoys,  the  high  flyer,  and  associated 
lines)  and  the  buoy  line  leading  down 
to  the  trawl.  This  proposed  measiue  was 
the  result  of  analysis  conducted  by 
NMFS  from  a  successful 
disentanglement  of  a  7-year-old  male 
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North  Atlantic  right  whale,  catalog 
#2427.  on  July  20,  2001.  NMFS'  analysis 
concluded  that  the  gear  recovered 
during  the  disentanglement  and  the 
description  of  the  owner's  typical  gear 
configuration  indicated  that  the  siuface 
system  was  separated  from  the  buoy  line 
going  to  the  trawl  by  a  weak  link  with 
a  breaking  strength  of  3,780  lb  (1,714.3 
kg).  It  was  felt  that  the  presence  and 
location  of  this  weak  link  in  the  gear 
may  have  prevented  the  animal  from 
becoming  further  entangled  in  the  buoy 
line. 

However,  since  the  publication  of  this 
proposed  measure,  NMFS  technical 
experts  have  re-evaluated  this  proposed 
measiue.  Although  in  theory  the 
proposed  measure  would  add  an  extra 
level  of  protection  to  potentially  prevent 
the  risk  of  serious  injury  to  North 
Atlantic  right  whales  should  they 
become  entangled  in  the  buoy  Une,  this 
measure  is  not  practical  horn  a 
mechanical  standpoint.  Operationally, 
having  any  weak  link  below  the  float 
system  will  essentially  be  ineffective.  In 
order  to  break,  a  link  would  need  to 
have  adequate  resistance  from  the 
relevant  end  of  the  gear.  Given  that  any 
whale  that  is  caught  below  the  link 
would  be  pulling  against  nothing  more 
than  the  surface  system  and  the  buoy, 
one  cannot  reasonably  conclude  that  the 
resistance  involved  would  be  sufficient 
to  tri^er  the  break  of  the  weak  link. 
NMFS  has  reconsidered  this  measure 
and  is  not  requiring  the  use  of  weak 
links  between  the  surface  system  and 
the  buoy  line  for  the  offshore  lobster 
trap  fishery.  Therefore,  in  §  229.32, 
paragraph  (c)(5)(ii)(B)  of  the  proposed 
rule  is  removed  from  the  final  rule. 

NKfFS  also  proposed  that  fishermen 
with  gillnets  in  the  Southeast  U.S. 
Restricted  Area  be  prohibited  from 
setting  gillnets  in  straight  sets  at  night 
during  the  restricted  period,  unless  they 
meet  the  criteria  for  an  exemption  for 
shark  gillnets  that  currently  exists  in  the 
regulations.  Although  this  requirement 
was  contained  in  the  proposed  rule, 
NMFS  inadvertently  omitted  the 
analysis  of  its  expected  impacts  from 
the  EA/RIR.  As  a  result,  NMFS  did  not 
provide  adequate  information  for  the 
public  to  provide  comment  on  the 
proposed  provision.  NMFS  will  provide 
the  public  another  opportunity  to 
comment  on  this  provision  and  the 
necessary  analytical  documents  as  soon 
as  possible.  Consequently,  NMFS  is 
eliminating  this  measure  frt>m  the  final 
rule  by  eliminating  paragraph  (f)(3)(iv) 
in  §  229.32  of  the  proposed  rule. 

NMFS  believes  this  final  rule,  in 
combination  with  the  forthcoming  rules 
for  SAM  and  DAM.  are  collectively 
sufficient  to  remove  the  likelihood  of 


jeopardy  to  the  continued  existence  of 
North  Atlantic  right  whales  bom.  the 
Northeast  multispecies,  spiny  dogfish 
and  monkfish  gillnet,  and  American 
lobster  fisheries  as  the  Northeast 
Multispecies,  Spiny  Dogfish,  and 
Monkfish  FMPs  do  not  incorporate 
southern  U.S.  waters.  NMFS  recently 
elevated  Southeast  Atlantic  gillnet 
fisheries  to  Category  II  in  the  Final  List 
of  Fisheries  for  2001  (66  FR  42780, 
August  15,  2001)  due  to  their  occasional 
interaction  with  bottlenose  dolphins. 
The  Southeast  Atlantic  gillnet  fishery  is 
separate  from  the  Category  II 
Southeastern  U.S.  Atlantic  shark  gilbiet 
fishery  presently  regulated  by  the 
ALWTRP. 

NMFS  intends  to  consider 
implementation  of  this  measure,  after 
public  review  of  its  environmental  and 
economic  impact  analysis,  as  soon  as 
possible  in  2002,  but  no  later  than 
November  1  when  the  whales  are 
expected  to  return  to  this  area.  This 
delay  is  not  expected  to  adversely  affect 
North  Atlantic  right  whales.  Unlike  the 
Northeast,  there  is  no  direct  evidence  of 
interactions  between  right  whales  and 
gillnets  in  the  southeast  region. 
However,  the  ALWTRT  developed  the 
proposed  modifications  in  Southeast 
waters  as  a  precautionary  measure  to 
address  the  potential  rare  occurrence  of 
interaction  and  to  offer  additional 
protection  to  right  whales. 

A  technical  cnange  was  also  made  to 
correct  and  clarify  the  intent  of  the 
regulations.  As  proposed,  lobster  trap 
gear  in  the  Southern  Nearshore  Waters 
Area  and  Offshore  Lobster  Waters  Area, 
and  gillnet  gear  in  the  Mid-Atlantic 
Coastal  Waters  are  required  to  install 
weak  links  at  the  buoy.  However,  the 
proposed  regulations  were  not  clear  as 
to  the  location  of  the  installation  of  the 
weak  links  at  the  buoy.  Therefore,  in 
§  229.32,  paragraph  (c)(8){ii)  is  revised 
to  clarify  the  location  of  the  buoy  line 
weak  links  wdthin  the  Southern 
Nearshore  Lobster  Waters  Area, 
Offshore  Lobster  Waters  Area,  and  Mid- 
Atlantic  Coastal  Waters. 

Classification 

NMFS  prepared  a  FRFA  for  this  final 
rule.  A  copy  of  this  analysis  is  available 
from  NMFS  (see  ADDRESSES).  Four 
alternatives  were  evaluated,  including  a 
status  quo  or  No  Action  alternative,  the 
Preferred  Alternative  (PA),  and  two 
other  alternatives.  A  summary  of  that 
analysis  follows: 

1.  NMFS  considered  but  rejected  a  No 
Action  alternative  that  would  result  in 
no  changes  to  the  current  measures 
under  the  Atlantic  Large  Whale  Take 
Reduction  Plan.  The  No  Action 
alternative  would  result  in  no  additional 


economic  burden  on  the  fishing 
industry,  at  least  in  the  short-term. 
However,  if  the  status  quo  is  maintained 
now,  more  restrictive  and  economically 
burdensome  measures  than  those  in  this 
final  rule  may  be  necessary  in  the  futxne 
to  protect  endangered  right  whales  from 
the  fisheries.  The  No  Action  alternative 
was  rejected  because  it  would  not 
enable  NMFS  to  meet  the  RPA  measures 
of  the  BO  required  under  the  ESA. 

2.  NMFS  considered  but  rejected  an 
alternative  that  would  consist  of  the  PA 
as  well  as  the  use  of  full  weak  links  at 
the  surface  and  bottom  of  the  buoy  line 
and  the  reduction  of  floating  line.  The 
operational  impacts  of  the  bottom  weak 
link  may  be  large  for  the  fishermen  and 
result  in  negative  impacts  on  the  North 
Atlantic  right  whale.  The  ability  to  haul 
back  gear  successfully  while  employing 
a  bottom  weak  link  has  not  been 
developed  and  the  potential  for  gear  loss 
is  considered  high  at  this  point.  Gear 
left  on  the  bottom  without  siu'face 
representation,  such  as  buoy  or  high 
flyer,  is  difficult  to  recover  and  becomes 
ghost  gear  which  continues  to  fish  and 
still  presents  an  entanglement  risk  to  the 
North  Atlantic  right  whale. 

3.  NMFS  considered  but  rejected  an 
alternative  that  would  consist  of  the  PA 
as  well  as  buoy  line  removal  and  the 
reduction  of  floating  line.  Complete 
removal  of  buoy  line  and  reduction  of 
floating  line  are  recognized  as  the  most 
risk  averse  technique  for  utilization  of 
fixed  gear.  However,  one  of  the  major 
drawbacks  of  this  alternative  is  that 
other  fishermen  will  not  know  where 
gear  has  been  set,  and  gear  conflicts 
with  both  fixed  and  mobile  gear  are 
likely  to  result  in  lost  and/or  damaged 
gear  possibly  resulting  in  an  increase  in 
ghost  gear.  Ghost  gear  is  a  potential 
entanglfflnent  source  and  source  of 
negative  impacts  on  North  Atlantic  right 
whales.  Thus,  this  option  may  only  be 
feasible  in  areas  where  other  gear  cannot 
be  set  or  can  be  strictly  controlled. 

4.  The  PA  plan  includes  the 
expansion  of  gear  modifications  (e.g. 
weak  links)  to  the  Southern  Nearshore 
Waters  lobster  trap  and  Mid- Atlantic 
Coastal  Waters  gillnet  fisheries,  and  a 
reduction  in  the  maximiun  breaking 
strength  for  buoy  weak  links  used  in  the 
Offshore  Lobster  Waters  Area.  NMFS 
accepted  this  alternative  as  these  gear 
modifications  are  necessary  to  avoid 
jeopardizing  the  continued  existence  of 
North  Atlantic  right  whales  and  enable 
NMFS  to  meet  a  portion  of  the  RPA  in 
the  BOs. 

This  action  implements  additional 
gear  modifications  to  remove  the 
likelihood  of  jeopardy  of  North  Atlantic 
right  whales  posed  by  the  continued 
operation  of  die  mvdtispecies,  spiny 
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dogfish,  monkfish  and  lobster  fisheries 
as  required  in  the  RPA  that  resulted 
from  the  BOs  issued  by  NMFS  in 
accordance  with  section  7  of  the  ESA. 
The  objective  of  the  RPA  is  to  eliminate 
mortality  and  serious  injuries  of  right 
whales,  eliminate  serious  and  prolonged 
right  whale  entanglements,  and 
significantly  reduce  the  total  number  of 
right  whale  entanglements  in  the 
multispecies,  spiny  dogfish,  monkfish 
and  lobster  fisheries. 

NMFS  has  taken  steps  to  minimize 
the  significant  economic  impact  on 
small  entities  through  this  PA.  The  PA 
meets  a  portion  of  the  RPA  designed  to 
remove  jeopardy,  consistent  with  the 
requirements  of  ihe  ESA.  while  allowing 
fishing  to  continue  and.  therefore, 
reduce  economic  impacts  compared  to 
fishery  closings. 

The  small  entities  affected  by  this 
final  rule  are  gillnet  and  lobster  trap 
fishermen.  The  geographic  range  of  the 
gear  modifications  will  include  the 
northern  inshore  area,  southern 
nearshore  area,  offshore  area,  and  the 
Mid-Atlantic  waters  area.  The  potential 
sizes  of  the  fleets  impacted  are:  the 
northern  inshore  fleet  is  potentially  as 
large  as  5.982  vessels,  the  southern 
nearshore  fleet  is  potentially  as  large  as 
222  vessels,  the  offshore  fleet  is 
potentially  as  large  as  172  vessels,  and 
the  Mid- Atlantic  fleet  is  potentially  as 
large  as  625  vessels.  This  action 
contains  no  new  reporting  or  record- 
keeping requirements.  However,  it  does 
require  modifications  to  lobster  and  sink 
gillnet  gear.  There  are  no  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  writh  this  final  rule. 

NMFS  received  only  one  public 
comment  relating  to  the  economic 
impacts  of  this  final  rule.  This  comment 
was  considered  by  NMFS  before  it 
approved  this  final  rule,  and  is 
characterized  and  responded  to  by 
NMFS  in  the  "Conunents  and 
Responses"  section  of  the  preamble  to 
this  final  rule,  as  conunent/response 
number  one.  No  changes  to  this  final 
rule  were  made  as  a  result  of  the 
comment  received. 

This  final  rule  has  been  determined  to 
be  not  significant  for  the  purposes  of 
Executive  Order  12866. 

NMFS  determined  that  this  action  is 
consistent  to  the  maximum  extent 
practicable  with  the  approved  coastal 
management  program  of  the  U.S. 
Atlantic  coastal  states.  This 
determination  was  submitted  for  review 
by  the  responsible  state  agencies  under 
section  307  of  the  Coastal  Zone 
Management  Act.  No  state  disagreed 
with  our  conclusion  that  this  final  rule 
is  consistent  with  the  enforceable 


policies  of  the  approved  coastal 
management  program  for  that  state. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requireihents  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  vahd  OMB  Control  Number. 
This  final  rule  refers  to  a  coUection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act,  namely  a 
gear  marking  requirement,  which  has 
been  previously  approved  by  OMB 
imder  control  number  0648-0364.  The 
public  reporting  burden  for  this 
requirement  is  estimated  to  average  .6 
minutes  per  line.  This  estimate  includes 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
-needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  NMFS  and  to 
OMB  (see  ADDRESSES). 

This  final  rule  implements  a  portion 
of  the  RPA,  which  resulted  from  ESA 
section  7  consultations  on  three  FMPs 
for  the  monkfish,  spiny  dogfish,  and 
Northeast  multispecies  fisheries,  and 
the  Federal  regulations  for  the  American 
lobster  fishery.  This  final  rule 
implements  a  component  of  the  RPA 
contained  in  the  BOs  issued  by  NMFS 
on  June  14,  2001.  Therefore,  no  further 
section  7  consultation  is  required. 

This  final  rule  contains  policies  with 
federalism  implications  that  were 
sufficient  to  warrant  consultations  and 
preparation  of  a  federalism  summary 
impact  statement  undw  Executive  Order 
13132.  Accordingly,  the  Assistant 
Secretary  for  Legislative  and 
Intergovernmental  Affairs  provided 
notice  of  the  proposed  action  to  the 
appropriate  official(s)  of  affected  state, 
local  and/or  tribal  government  in 
October  2001.  No  comments  on  the 
federalism  iAiplications  of  the  proposed 
action  were  received  in  response  to  the 
October  2001  letter. 

List  of  Subfects  in  50  CFR  Part  229 

Administrative  practice  and 
procedure.  Fisheries,  Marine  mammals. 
Reporting  and  record  keeping 
requirements. 

Dated:  December  31,  2001. 
Rebecca  Lent. 

Deputy  Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  229  is  amended 
as  follows: 


PART  229— AUTHORIZATION  FOR 
COMMERCIAL  RSHERIES  UNDER  THE 
MARINE  MAMMAL  PROTECTION  ACT 
OF  1972 

1.  The  authority  citation  for  part  229 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1371  et  seq. 

2.  In  §  229.2,  a  definition  of 
"Neutrally  buoyant  Une"  is  added  in 
alphabetical  order  to  read  as  follows: 

§229.2    Definitions. 

***** 

Neutrally  buoyant  line  means  line 
with  a  specific  gravity  near  that  of  sea 
water,  so  that  the  line  neither  sinks  to 
the  ocean  floor  nor  floats  at  the  surface, 
but  remains  close  to  the  bottom^ 
***** 

3.  In  §  229.3,  paragraph  (k)  is  revised 
to  read  as  follows: 

1229.3    Prohibitions. 

***** 

(k)  It  is  prohibited  to  fish  with  gillnet 
gear  in  the  areas  and  for  the  times 
specified  in  §  229.32(b)(2).  (f)(l)(i).  and 
(0(l)(ii)  unless  the  gear  complies  with 
the  closures,  marking  requirements, 
modifications,  and  other  restrictions 
specified  in  §  229.32(b)(3)(i),  (b)(3)(ii). 
and  (f)(2)  through  {f)(3)(iii). 
***** 

4.  Section  229.32  is  amended  by 
adding  a  note  to  the  end  of  the  section; 
revising  the  heading  of  the  introductory 
text  of  paragraph  (c)(5)(ii){A);  and 
revising  paragraphs  (c)(5)(ii)(A)(2), 
(c)(8)(ii),  (c)(9)(i),  (c)(9)(iii),  (c)(9)(iv). 
(d)(7).  and  (d)(8)  to  read  as  follows: 

§229.32    Atlantic  iargs  wlwie  tsice 
raducticn  plan  regulations. 

***** 

(c)*  *  • 
(5)*  *  * 
(ii)*  *  * 
(A)  WeaJc  links  on  all  buoy  lines. 


(2)  The  breaking  strength  of  these 
weak  links  may  not  exceed  2.000  lb 

(906.9  kg). 

***** 

(8)*** 

(ii)  Area-specific  gear  requirements 
for  the  restricted  period—  (A)  Restricted 
period.  The  restricted  period  for 
Southern  Nearshore  Lobster  Waters  is 
year  round  unless  the  Assistant 
Administrator  revises  this  period  in 
accordance  with  paragraph  (g)  of  this 
section. 

(B)  Gear  requirements.  No  person  may 
fish  with  lobster  trap  gear  in  the 
Southern  Nearshore  Lobster  Waters 
Area  during  the  restricted  period  unless 
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that  person's  gear  complies  with  the 
gear  marking  requirements  specified  in 
paragraph  (h)  of  this  section,  the 
universal  lobster  trap  gear  requirements 
in  paragraph  (c)(1)  of  this  section,  and 
the  following  gear  requirements  for  this 
area,  which  the  Assistant  Administrator 
may  revise  in  accordance  with 
paragraph  (g)  of  this  section: 

(1)  Buoy  Line  Weak  Links.  All  buoy 
lines  must  be  attached  to  the  main  buoy 
with  a  weak  link  placed  as  close  to  each 
individual  buoy  as  operationally 
feasible  that  meets  the  following 
specifications: 

(i)  The  weak  link  must  be  chosen  from 
the  following  list  of  combinations 
approved  by  the  NMFS  gear  research 
program:  swivels,  plastic  weak  links, 
rope  of  appropriate  diameter,  hog  rings, 
rope  stapled  to  a  buoy  stick,  or  other 
materials  or  devices  approved  in  writing 
by  the  Assistant  Administrator. 

(i/)  The  breaking  strength  of  this  weak 
link  may  not  exceed  600  lb  (272.4  kg). 

[iif]  Weak  links  must  be  designed 
such  that  the  bitter  end  of  the  buoy  line 
is  clean  and  free  of  knots  when  the  link 
breaks.  Splices  are  not  considered  to  be 
knots  for  the  purpose  of  this  provision. 

[2)  [Reserved] 
(9)  *  *  * 

(i)  Through  December  31,  2002.  all 
buoy  lines  must  be  7/16  inches  (1.11 
cm)  or  less  in  diameter. 
***** 

(iii)  All  buoy  lines  must  be  comprised 
entirely  of  sinking  and/or  neutrally 
buoyant  line. 

(iv)  All  ground  lines  must  be 
comprised  entirely  of  sinking  and/or 
neutrally  buoyant  line. 
**••*. 

(d)*  *  * 

(7)  Mid-Atiantic  Ckxistal  Waters 
Area — (i)  Area.  The  Mid-Atlantic 


Coastal  Waters  Area  consists  of  all  U.S. 
waters  boimded  by  the  line  defined  by 
the  following  points:  The  southern 
shore  of  Long  Island.  ^JY.  at  72°  30'  W. 
long.,  then  due  south  to  33°  51'  N.  lat.. 
thence  west  to  the  North  Carolina-South 
Carolina  border,  as  defined  in  §  229.2. 
(ii)  Area-specific  gear  requirements. 
No  person  may  fish  with  anchored 
gillnet  gear  in  the  Mid-Atlantic  Coastal 
Waters  Area  unless  that  person's  gear 
complies  with  the  gear  marking 
requirements  specified  in  paragraph  (b) 
of  this  section,  the  universal  anchored 
gillnet  gear  requirements  specified  in 
paragraph  (d)(1)  of  this  section,  and  the 
following  area-specific  requirements, 
which  the  Assistant  Administrator  may 
revise  in  accordance  with  paragraph  (g) 
of  this  section: 

(A)  Buoy  line  weak  links.  All  buoy 
lines  must  be  attached  to  the  main  buoy 
with  a  weak  link  placed  as  close  to  each 
individual  buoy  as  operationally 
feasible  that  meets  the  following 
specifications: 

[1)  The  weak  link  must  be  chosen 
bom  the  following  list  of  combinations 
approved  by  the  NMFS  gear  research 
program:  Swivels,  plastic  weak  links, 
rope  of  appropriate  breaking  strength, 
hog  rings,  rope  stapled  to  a  buoy  stick, 
or  other  materials  or  devices  approved 
in  writing  by  the  Assistant 
Administrator. 

[2)  The  breaking  strength  of  these 
weak  links  may  not  exceed  1,100  lb 
(498.8  kg). 

[3)  Weak  links  must  be  designed  such 
that  the  bitter  end  of  the  buoy  line  is 
clean  and  free  of  any  knots  when  the 
link  breaks.  Splices  are  not  considered 
to  be  knots  for  the  piuposes  of  this 
provision. 

(B)  Net  panel  weak  links.  All  net 
panels  must  contain  weak  links  that 
meet  the  following  specifications: 


(1)  Weak  links  must  be  inserted  in  the 
center  of  the  floatline  of  each  50-fathom 
(300-ft  or  91.4-m)  net  panel  in  a  net 
string  or  every  25  fathoms  for  longer 
panels. 

(2)  The  breaking  strength  of  these 
weak  links  may  not  exceed  1,100  lb 
(498.8  kg). 

(C)  Tending/anchoring.  All  gillnets 
must  return  to  port  with  the  vessel  or  be 
anchored  at  each  end  with  an  anchor 
capable  of  the  holding  power  of  at  least 
a  22-Ib  (10.0-kg)  Danforth-style  anchor. 

(8)  Gillnet  Take  Reduction 
Technology  List.  The  following  gear 
characteristics  comprise  the  Gillnet 
Take  Reduction  Technology  List: 

(i)  All  buoy  lines  are  attached  to  the 
buoy  line  with  a  weak  link  having  a 
maximum  breaking  strength  of  up  to 
1,100  lb  (498.8  kg).  Weak  links  may 
include  swivels,  plastic  weak  links,  rope 
of  appropriate  diameter,  hog  rings,  rope 
stapled  to  a  buoy  stick,  or  other 
materials  or  devices  approved  in  writing 
by  the  Assistant  Administrator. 

(ii)  Weak  links  with  a  breaking 
strength  of  up  to  1,100  lb  (498.8  kg) 
must  be  inserted  in  the  center  of  the 
floatline  (headrope)  of  each  50  fathom 
net  panel  or  every  25  fathoms  for  longer 
panels. 

(iii)  All  buoy  lines  must  be  comprised 
entirely  of  sinking  and/or  neutrally 
buoyant  line. 

*        •    .    *        *        * 

Note  to  §  229.32:  Additional  regulations 
that  affect  fishing  with  lobster  trap  gear  have 
also  been  issued  under  authority  of  the 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  in  part  697  of  this  title. 

[FR  Doc.  02-273  Filed  1-9-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart925 

[Docket  No.  FV02-425-1  PR] 

Grapes  Grown  in  a  Designated  Area  of 
Southeastern  Callfomia;  Increased 
Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
California  Desert  Grape  Administrative 
Committee  (Committee)  for  the  2002 
and  subsequent  fiscal  periods  firom 
$0.01  to  $0,015  per  18-pound  lug  of    . 
grapes  handled.  The  Committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  grapes  grown 
in  a  designated  area  of  southeastern 
California.  Authorization  to  assess  grape 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  begins  January  1  and 
ends  December  31.  The  assessment  rate 
would  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

DATES:  Comments  must  be  received  by 
February  11.  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-8938,  or 
E-mail:  moab.docketclerk9usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docliet  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://www.ajnsMsda.gov/fv/ 
moab.html. 


FOR  FURTHER  INFORMATION  CONTACT:  Rose 
Aguayo,  Marketing  Specialist  or  Kurt 
Kimmel,  Regional  Manager,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Programs,  AMS.  USDA,  2202 
Monterey  Street.  Suite  102B,  Fresno, 
California  93721;  telephone:  (559)  487- 
5901.  Fax:  (559)  487-5906;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington. 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber. 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938,  or  e-mail: 
fay.  Guerber@usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  925,  both  as  amended  (7 
CFR  part  925),  regulating  the  handling 
of  grapes  grown  in  a  designated  area  of 
southeastern  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  California  grape  handlers  are 
subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
grapes  beginning  on  January  1,  2002, 
and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 


obligation  imposed  in  coimection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefttjm.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal  . 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2002  and  subsequent 
fiscal  periods  from  $0.01  to  $0,015  per 
18-pound  lug  of  grapes. 

The  grape  marketing  order  provides 
authority  for  the  Committee,  with  the 
approval  of  USDA,  to  formulate  an 
annual  budget  of  expenses  and  collect 
assessments  from  handlers  to  administer 
the  program.  The  members  of  the 
Committee  are  producers  and  handlers 
of  California  grapes.  They  are  familiar 
with  the  Committee's  needs  and  with 
the  costs  for  goods  and  services  in  their 
local  area  and  are  thus  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportimity  to 
participate  and  provide  input. 

For  the  1997  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Conunittee  met  on  November  5, 
2001,  and  estimated  a  January  2002 
beginning  reserve  of  approximately 
$124,800,  and  imanimously 
recommended  expenditures  of  $195,215 
and  an  assessment  rate  of  $0,015  per  18- 
pound  lug  of  grapes  for  the  2002  fiscal 
period.  In  comparison,  last  year's 
budgeted  expenditures  were  $186,023. 
The  assessment  rate  of  $0,015  is  $0,005 
higher  than  the  rate  currently  in  effect. 
The  higher  assessment  rate  is  needed  to 
offset  increases  in  salaries  and  to  keep 
the  operating  reserve  at  an  adequate 
level. 
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The  expenditures  recommended  by 
the  Committee  for  the  2002  fiscal  period 
include  $100,000  for  research,  $28,200 
for  compliance  activities,  $41,000  for 
salaries,  ancr$26,015  for  other  expenses. 
Budgeted  expenses  for  these  items  in 
2001  were  $100,000.  $35,200.  $15,000, 
and  $35,823,  respectively. 

The  assessment  rate  recommended  by 
the  Committee  was  chosen  because  it 
will  provide  $142,500  in  assessment 
income  (9.5  million  lugs  x  $.015  per  lug) 
and,  when  $2,000  in  interest  income 
and  $50,715  of  its  reserves  are  used  for 
approved  expenses,  allow  the 
Committee  to  end  the  2002  fiscal  period 
with  a  $74,085  reserve.  The  ciirrent  rate 
of  $.01  per  lug  would  only  generate 
$95,000  in  assessment  income,  and 
require  the  Committee  to  use  the  $2,000 
in  interest  and  $98,215  of  its  reserves  to 
cover  its  anticipated  expenses.  This 
would  result  in  an  ending  reserve  of 
$26,585,  which  was  not  acceptable  to 
the  Committee.  The  December  2002 
ending  reserve  funds  (estimated  to  be 
$74,085)  with  the  new  assessment  rate 
would  be  kept  within  the  maximum 
permitted  by  the  order,  approximately 
one  fiscal  period's  expenses  (§  925.42). 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  susftended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  bom  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  would  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
imdertaken  as  necessary.  The 
Committee's  2002  budget  and  those  for 
subsequent  fiscal  periods  would  be 
reviewed  and,  as  appropriate;  approved 
by  USDA. 

Initutl  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibifity  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibiUty  analysis. 


The  purpose  of  the  RFA  is  to  fit 
regvdatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibiliW. 

TThere  are  approximately  80  producers 
of  grapes  in  the  production  area  and 
approximately  26  handlers  subject  to 
regulation  under  the  marketing  order. 
Small  agricultural  producers  are  defined 
by  the  Small  Business  Administration 
(13  CFR  121.201)  as  those  having  aimual 
receipts  less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Last  year  about  69  percent  of  the 
handlers  could  be  considered  small' 
businesses  under  SBA's  definition  and 
about  31  percent  could  be  considered 
large  businesses.  It  is  estimated  that 
about  88  percent  of  the  producers  have 
aimual  receipts  less  than  $750,000. 
Therefore,  the  majority  of  handlers  and 
producers  of  grapes  may  be  classified  as 
small  entities. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2002  and  subsequent  fiscal 
periods  from  $0.01  to  $0,015  per  18- 
poimd  lug  of  ^apes.  The  Committee 
unanimously  recommended 
expenditures  of  $195,215  and  an 
assessment  rate  of  $0,015  per  18-poimd 
lug  of  grapes  for  the  2002  fiscal  period. 
The  proposed  assessment  rate  of  $0,015 
is  $0,005  higher  than  the  2001  rate.  The 
volume  of  assessable  grapes  is  estimated 
at  9.5  million  18-pound  lugs.  Thus,  the 
$0,015  rate  should  provide  $142,500  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
interest  income  and  funds  from  the 
Committee's  authorized  reserves  should 
be  adequate  to  cover  budgeted  expenses. 

The  expenditiires  recommended  by 
the  Committee  for  the  2002  fiscal  period 
include  $100,000  for  research,  $28,200 
for  compliance  activities,  $41,000  for 
salaries,  and  $26,015  for  other  expenses. 
Budgeted  expenses  for  these  items  in 
2001  were  $100,000,  $35,200,  $15,000, 
and  $35,823,  respectively. 

Prior  to  arriving  at  this  budget,  the 
Committee  considered  alternative 
expenditure  levels,  but  ultimately 
decided  that  the  recommended  levels 
were  reasonable  to  properly  administer 
the  order.  The  assessment  rate 
recommended  by  the  Committee  was 
derived  using  the  following  formula: 


Anticipated  expenses  ($195,215),  plus 
the  desired  2002  ending  reserve 
($74,085),  minus  the  2002  beginning 
reserve  ($124,800),  minus  the 
anticipated  interest  income  ($2,000), 
divided  by  the  total  estimated  2002 
shipments  (9^  million  18-poimd  lugs). 
This  calculation  results  in  the  $0,015 
assessment  rate.  This  rate  would 
provide  sufficient  funds  in  combination 
with  interest  and  reserve  funds  to  meet 
the  anticipated  expenses  of  $195,215 
and  resiilt  in  a  December  2002  ending 
reserve  of  $74,085,  which  is  acceptable 
to  the  Committee.  The  December  2002 
ending  reserve  funds  (estimated  to  be 
$74,085)  would  be  kept  within  the 
maximimi  permitted  by  the  order, 
approximately  one  fiscal  period's 
expenses  (§925.41). 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  on-vine  grower  price  for  the 
2002  season  could  range  between  $5.00 
and  $9.00  per  18-poimd  lug  of  grapes. 
Therefore,  the  estimated  assessment 
revenue  for  the  2002  fiscal  period  as  a 
percentage  of  total  grower  revenue 
could  range  between  0.2  and  0.3 
percent. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  imiform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order. 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
grape  production  area  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Conmiittee 
deliberations  on  all  issues.  Like  all 
Conmiittee  meetings,  the  November  5, 
2001,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
production  area  grape  handlers.  As  with 
all  Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

USDA  has  not  identified- any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
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marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  becaiise:  (1)  The 
2002  fisc^  period  begins  on  January  1, 
2002,  and  the  marketing  order  requires 
that  the  rate  of  assessment  for  each 
fiscal  period  apply  to  all  assessable 
grapes  handled  during  such  fiscal 
period;  (2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  and  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years. 

List  of  Subiects  in  7  CFR  Part  925 

Grapes,  Marketing  agreements. 
Reporting  and  recordkee'^ing 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  925  is  proposed  to 
be  amended  as  follows: 

PART  92S— GRAPES  GROWN  IN  A 
DESIGNATED  AREA  OF 
SOUTHEASTERN  CAUFORNIA 

1.  The  authority  citation  for  7  CFR 
part  925  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-«74. 

2.  Section  925.215  is  revised  to  read 
as  follows: 

§  925.21 5    Assessment  rate. 

On  and  after  January  1,  2002,  an 
assessment  rate  of  $0,015  per  lug  is 
established  for  grapes  grown  in  a 
designated  area  of  southeastern 
California. 

Dated:  January  3,  2002. 
A.J.  Yates, 

Administrator,  Afficultural  Mankefing 
Service. 
(FR  Doc.  02-576  Filed  1-9-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  959 

[Docket  No.  FV02-959-1  PR] 

Onions  Grown  in  South  Texas; 
increased  Assessment  Rate 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  rule  would  increase  the 
assessment  rate  established  for  the 
South  Texas  Onion  Committee 
(Committee)  for  the  2001-02  and 
subsequent  fiscal  periods  fi-om  $0.03  to 
$0.05  per  50-pound  container  or 
equivalent  of  onions  handled.  The 
Committee  locally  administers  the 
marketing  order  which  regulates  the 
handling  of  onions  grown  in  South 
Texas.  Authorization  to  assess  onion 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  begins  August  1  and 
ends  July  31.  The  assessment  rate  would 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
DATES:  Comments  must  be  received  by 
February  11.  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  Fax:  (202)  720-8938,  or 
e-mail:  moab.docketcIerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  nimiber 
of  this  issue  of  the  Federal  Register  and 
will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://www.ams.usda.gov/fv/ 
moab.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
BeUnda  G.  Garza,  Regional  Manager, 
McAllen  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
1313  E.  Hackberry,  McAllen,  Texas 
78501;  telephone:  (956)  682-2833,  Fax: 
(956)  682-5942;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456;  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-6938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 


Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938,  or  e-mail: 
Jay.Guerbei^usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  143  and  Order  No.  959,  both  as 
amended  (7  CFR  part  959),  regulating 
the  handling  of  onions  grown  in  South 
Texas,  hereinafter  referred  to  as  the 
"order."  The  order  is  effective  under  the 
AgriciUtiiral  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  South  Texas  onion  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
would  be  applicable  to  all  assessable 
onions  beginning  on  August  1,  2001, 
and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2001-02  and 
subsequent  fiscal  periods  from  $0.03  to 
$0.05  per  50-pound  container  or 
equivalent  of  onions. 

The  South  Texas  onion  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  USDA, 
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to  formulate  an  annual  budget  of 
tacpenses  and  collect  assessments  firom 
handlers  to  administer  the  program.  The 
members  of  the  (Committee  are 
producers  and  handlers  of  South  Texas 
onions.  They  are  £EuniUar  with  the 
Committee's  needs  and  with  the  costs 
for  goods  and  services  in  their  local  area 
and  are  thus  in  a  position  to  formidate 
an  appropriate  budget  and  assessment 
rate.  The  assessment  rate  is  formulated 
and  discussed  in  a  public  meeting. 
Thus,  all  directly  affected  persons  have 
an  opportunity  to  participate  and 
provide  input. 

For  the  2000-01  and  subsequent  fiscal 
periods,  the  Committee  recommended, 
and  USDA  approved,  an  assessment  rate 
that  would  continue  in  effect  from  fiscal 
period  to  fiscal  period  imless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  infbrmiation 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee  met  on  June  12,  2001, 
and  unanimously  recommended  2001- 
02  expenses  of  $115,189.85  for 
personnel,  office,  compUance,  and 
partial  promotion  expenses.  The 
assessment  rate  and  specific  funding  for 
research  and  promotion  projects  were  to 
be  recommended  at  a  later  Committee 
meeting. 

The  Committee  subsequently  met  on 
October  10,  2001.  and  recommended 
2001-02  expenditures  of  $449,189  and 
an  assessment  rate  of  $0.05  per  50- 
pound  container  or  equivalent  of 
onions.  Ten  of  the  11  committee 
members  present  voted  in  support  of  the 
$0.02  per  50-pound  container 
equivalent  increase.  One  committee 
member  abstained  fit>m  votiag.  In 
comparison,  last  year's  budgeted 
expenditures  were  $306,740.  The 
assessment  rate  of  $0.05  is  $0.02  higher 
than  the  rate  currently  in  efiiect.  The 
Committee  recommended  the  increased 
rate  to  fund  a  major  market 
development  program  to  promote  the 
consumption  of  South  Texas  onions, 
without  having  to  draw  a  large  amount 
from  reserves.  Without  the  increase,  the 
Committee's  reserve  fund  would  drop  to 
$52,576.  The  Committee  believes  that  a 
reserve  that  low  is  not  adequate  for  its 
operations.  i 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-02  fiscal  period  include  $75,190 
for  administrative  expenses,  $30,000  for 
compliance,  $254,000  for  promotion, 
and  $90,000  for  research  projects. 
Budgeted  expenses  for  these  items  in 
2000-01  were  $87,109,  $27,498, 
$39,500,  and  $122,200,  respectively.  In 
addition,  $30,435  was  expended  for  a 
retirement  package  for  the  outgoing 
Committee  manager. 


The  assessment  rate  recommended  by 
the  Committee  was  derived  by  dividing 
anticipated  expenses  by  expected 
shipments  of  South  Texas  onions. 
Onion  shipments  for  the  fiscal  period 
are  estimated  at  7.5  million  50-pound 
equivalents,  which  should  provide 
$375,000  in  assessment  income.  Income 
derived  from  handler  assessments,  along 
with  interest  income  and  funds  from  the 
Committee's  authorized  reserve,  would 
be  adequate  to  cover  budgeted  expenses. 
Funds  in  the  reserve  (currently 
$276,705)  would  be  kept  within  the 
maximum  permitted  by  the  order 
(approximately  two  fiscal  periods' 
expenses,  §  959.43). 

The  proposed  assessment  rate  would 
continue  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  effect  for  an  indefinite  period,  the 
Committee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Committee  or 
USDA.  Committee  meetings  are  open  to 
the  pubUc  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  would  evaluate  Committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
undertaken  as  necessary.  The 
Conunittee's  2001-02  budget  and  those 
for  subsequent  fiscal  periods  woidd  be 
reviewed  and,  as  appropriate,  approved 
by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultxual  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibililv. 

There  are  approximately  78  producers 
of  onions  in  the  production  area  and 


approximately  40  handlers  subject  to 
regulation  under  the  marketing  order. 
Small  agricultural  producers  are  defined 
by  the  Small  Business  Administration 
(13  CFR  121.201)  as  those  having  annual 
receipts  less  than  $750,000,  and  small 
agricultural  service  firms  are  defined  as 
those  whose  annual  receipts  are  less 
than  $5,000,000. 

Most  of  the  handlers  are  vertically 
integrated  corporations  involved  in 
producing,  shipping,  and  marketing 
onions.  For  the  2000-01  marketing  year, 
the  industry's  40  handlers  shipped 
onions  produced  on  15,166  acres  with 
the  average  and  median  volume  handled 
being  208,700  and  177,377  fifty-pound 
bag  equivalents,  respectively,  ha  terms 
of  production  value,  total  revenues  for 
the  40  handlers  were  estimated  to  be 
$73,879,800,  with  average  and  median 
revalues  being  $1,846,995  and 
$1,569,786,  respectively. 

The  Sou^  Texas  onion  industry  is 
characterized  by  producers  and 
handlers  whose  farming  operations 
generally  involve  more  than  one 
commodity,  and  whose  income  from 
farming  operations  is  not  exclusively 
dependent  on  the  production  of  onions. 
Alternative  crops  provide  an 
opportunity  to  utilize  many  of  the  same 
facilities  and  equipment  not  in  use 
when  the  onion  production  season  is 
complete.  For  this  reason,  typical  omon 
producers  and  handlers  either  produce 
multiple  crops  or  altranate  crops  writhin 
a  single  year. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  all  of  the  40  handlers  regulated  by 
the  order  would  be  considered  small 
entities  if  only  their  spring  onion 
revenues  are  considered.  However, 
revenues  from  othw  productive 
enterprises  would  likely  push  a  large 
number  of  these  handlers  above  the 
$5,000,000  annual  receipt  threshold.  All 
of  the  78  producers  may  be  classified  as 
SEoall  entities  based  on  the  SBA 
definition  if  only  their  revenue  from 
spring  onions  is  considered.  When    . 
revenues  fit)m  all  sources  are 
considered,  a  majority  of  the  producers 
would  not  be  considered  small  entities 
because  receipts  would  exceed 
$750,000. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2001-02  and  subsequent  fiscal 
periods  firom  $0.03  to  $0.05  per  50- 
pound  container  equivalent  of  onions. 
The  Committee  recommended  2001-02 
expenditures  of  $449,189  and  an 
assessment  rate  of  $0.05  per  50-poimd 
container  or  equivalent.  The  proposed 
assessment  rate  of  $0.05  is  $0.02  higher 
than  the  2000-01  rate.  The  quantity  of 
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'  assessable  onions  for  the  2001-02  fiscal 
period  is  estimated  at  7.5  million  50- 
pound  equivalents.  Thus,  the  $0.05  rate 
should  provide  $375,000  in  assessment 
income.  Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  would  be  adequate 
to  cover  budgeted  expenses. 

The  major  expenditures 
^  recommended  by  the  Committee  for  the 
2001-02  fiscal  period  include  $75,190 
for  administrative  expenses,  $30,000  for 
compliance,  $254,000  for  promotion, 
and  $90,000  for  research  projects. 
Budgeted  expenses  for  these  items  in 
2000-01  were  $87,109,  $27,498, 
$39,500.  and  $122,200,  respectively.  In 
addition,  $30,435  was  expended  for  a 
retirement  package  for  the  outgoing 
Committee  manager. 

The  Committee  recommended  the 
increased  rate  to  fund  a  major  market 
development  program  to  promote  the 
consumption  of  South  Texas  onions, 
without  having  to  draw  a  large  amount 
from  reserves.  Without  the  increase,  the 
Committee's  reserve  fund  would  drop  to 
$52,576.  The  Committee  believes  that  a 
reserve  that  low  is  not  adequate  for  its 
operations. 

The  Committee  reviewed  and 
recommended  2001-02  expenditures  of 
$449,189,  which  included  increases  in 
research  and  promotion  programs.  Prior 
to  arriving  at  this  budget,  the  Committee 
considered  information  from  various 
sources,  including  the  Committee's 
Executive  Committee,  the  Research 
Subcommittee,  and  the  Market 
Development  Subconunittee. 
Alternative  expenditm^  levels  were 
discussed  by  these  groups,  based  upon 
the  relative  value  of  various  research ' 
and  promotion  projects  to  the  onion 
industry.  The  assessment  rate  of  $0.05 
per  50-ppund  equivalent  of  assessable 
onions  was  then  determined  by  dividing 
the  total  recommended  budget  by  the 
quantity  of  assessable  onions,  estimated 
at  7.5  million  50-pound  equivalents  for 
the  2001-02  fiscal  period.  This  is 
approximately  $74,190  below  the 
anticipated  expenses,  which  the 
Committee  determined  to  be  acceptable. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  grower  price  for  the  2001-02 
fiscal  period  could  range  between  $6 
and  $11  per  50-pound  equivalent  of 
onions.  Therefore,  the  estimated 
assessment  revenue  for  the  2001-02 
fiscal  period  as  a  percentage  of  total 
grower  revenue  could  range  between 
0.45  and  0.83  percent. 

This  action  woiUd  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 


some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  producers. 
However,  these  costs  would  be  offset  by 
the  benefits  derived  by  the  operation  of 
the  marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  South  Texas 
onion  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  October  10, 
2001,  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
production  area  commodity  handlers. 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public- 
.  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
2001-02.fiscal  period  began  on  August 
1,  2001,  and  the  marketing  order 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
onions  handled  during  such  fiscal 
period;  (2)  the  Committee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  and  (3)  handlers  are  aware  of  this 
action  which  was  recommended  by  the 
Committee  at  a  public  meeting  and  is 
similar  to  other  assessment  rate  actions 
issued  in  past  years. 

List  of  Subjects  in  7  CFR  Part  959 

Marketing  agreements.  Onions, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  959  is  proposed  to 
be  amended  as  follows: 


PART  95»-ONK>NS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  959  continues  to  read  as  follows: 

Authority:  7>U.S.C.  601-674. 

2.  Section  959.237  is  revised  to  read 
as  follows: 

§959.237    Assessment  rate. 

On  and  after  August  1,  2001,  an 
assessment  rate  of  $0.05  per  50-pound 
container  or  equivalent  is  established 
for  South  Texas  onions. 

Dated:  )anuan'  3.  2002. 
A.I.  Yates, 

Administrator.  Agricultural  Marketing 
Sen-ice. 

|FR  Doc.  02-.575  Filed  1-9-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  979 

[Docket  No.  FV02-979-1  PR] 

Melons  Grown  in  South  Texas; 
Increased  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  would  increase  the 
assessment  rate  established  for  the 
South  Texas  Melon  Committee 
(Committee)  for  the  2001-02  and 
subsequent  fiscal  periods  from  $0.05  to 
$0.06  per  carton  of  melons  handled.  The 
Committee  locally  administers  the 
marketing  order  which  regulates  the 
handling  of  melons  grown  in  South 
Texas.  Authorization  to  assess  melon 
handlers  enables  the  Committee  to  incur 
expenses  that  are  reasonable  and 
necessary  to  administer  the  program. 
The  fiscal  period  begins  October  1  and 
ends  September  30.  The  assessment  rate 
would  remain  in  effect  indefinitely 
unless  modified,  suspended,  or 
terminated. 

DATES:  Comments  must  be  received  by 
February  11.  2002 
ADDRESSES:  Interested  persons  are 
invited  tq  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456.  Washington, 
DC  20090-6456;  Fax:  (202)  720-8938,  or 
E-mail:  moab.docketclerk@usda.gov. 
Comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
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will  be  available  for  public  inspection  in 
the  Office  of  the  Docket  Clerk  during 
regular  business  hours,  or  can  be  viewed 
at:  http://www.ams.usda.gov/fv/ 
moab.htmI. 

FOn  FURTHER  INFORMATION  CONTACT: 
Beliada  G.  Garza,  Regional  Manager, 
McAllen  Marketing  Field  Office,  Fruit 
and  Vegetable  Programs,  AMS,  USDA, 
1313  E.  Hackberry,  McAllen.  Texas 
78501;  telephone:  (956)  682-2833,  Fax: 
(956)  682-5942;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-8,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938,  or  E-mail:  1 

Jay.Guerber@usda.gov.         ' 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  156  and  Order  No.  979  (7  CFR  part 
979),  regulating  the  handling  of  melons 
grown  in  South  Texas,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect,  South  Texas  melon  handlers 
are  subject  to  assessments.  Fimds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  proposed  herein 
woidd  be  appUcable  to  all  assessable 
melons  begiiming  on  October  1,  2001, 
and  continue  until  amended, 
suspended,  or  terminated.  This  rule  will 
not  preempt  any  State  or  local  laws, . 
regidations,  or  policies,  imless  they 
present  an  irreconcilable  canffict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  coimection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 


or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  for  the  2001-02  and 
subsequent  fiscal  periods  from  $0.05  to 
$0.06  per  carton  of  melons. 

The  South  Texas  melon  marketing 
order  provides  authority  for  the 
Committee,  with  the  approval  of  USDA, 
to  formulate  an  annual  budget  of 
expenses  and  collect  assessments  from 
handlers  to  administer  the  program.  The 
members  of  the  Committee  are  growers 
and  handlers  of  South  Texas  melons. 
They  are  familiar  with  the  Committee's 
needs  and  with  the  costs  for  goods  and 
services  in  their  local  area  and  are  thus 
in  a  position  to  formulate  an  appropriate 
budget  and  assessment  rate.  The 
assessment  rate  is  formulated  and 
discussed  in  a  public  meeting.  Thus,  all 
directly  aff^ected  persons  have  an 
opportunity  to  participate  and  provide 
input. 

For  the  1999-2000  and  subsequent 
fiscal  periods,  the  Committee 
recommended,  and  USDA  approved,  an 
assessment  rate  that  would  continue  in 
effect  frtim  fiscal  period  to  fiscal  period 
unless  modified,  suspended,  or 
terminated  by  USDA  upon 
recommendation  and  information 
submitted  by  the  Committee  or  other 
information  available  to  USDA. 

The  Committee,  met  on  September  25, 
2001,  and  unanimously  recommended 
2001-02  expenses  nf  $90,888  for 
personnel,  office,  compliance,  and 
partial  market  development  expenses. 
The  assessment  rate  and  specific 
funding  for  research  and  promotion 
projects  were  to  be  recommended  at  a 
later  Committee  meeting. 

The  Committee  subsequently  met  on 
November  8,  2001,  and  unanimously 
recommended  2001-02  expenditures  of 
$314,388  and  an  assessment  rate  of 
$0.06  per  carton  of  melons.  In 
comparison,  last  year's  budgeted 
expenditures  were  $241,460.  The 
assessment  rate  of  $0.06  is  $0.01  higher 
than  the  rate  ourently  in  effect.  The 
Committee  recommended  the  increased 
rate  to  fund  a  major  market 
development  program  to  promote  the 
consumption  of  South  Texas  melons, 
without  having  to  draw  a  large  amount 


from  reserves.  Without  the  increase,  the 
Committee's  reserve  fund  would  drop  to 
$194,687,  which  is  lower  than  what  the 
Committee  needs  for  operations.  This 
amount  is  derived  by  taking  the  current 
reserve  ($327,200),  adding  the  $166,875 
in  assessment  income  based  on  the  old 
rate  (3,337,500  cartons  x  $0.05  per 
carton)  and  anticipated  interest  totaling 
$15,000,  and  then  subtracting  the  2001- 
.  02  budget  of  $314,388.  With  the  new 
rate,  $200,250  in  assessment  income 
would  be  generated,  and  the  reserve 
fund  would  only  drop  to  $228,062. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-02  fiscal  period  include  $60,888 
for  administrative  expenses,  $20,000  for 
compliance,  $137,000  for  market 
development,  and  $96,500  for  research 
projects.  Budgeted  expenses  for  these 
items  in  2000-01  were  $70,351, 
$21,604,  $25,000.  and  $96,500, 
respectively. 

~  'The  assessment  rate  recommended  by 
the  Committee  was  derived  by 
considering  anticipated  expenses, 
expected  shipments  of  South  Texas 
melons,  anticipated  interest  income, 
and  the  amount  of  funds  in  the 
Committee's  operating  reserve.  Melon 
shipments  for  the  fiscal  period  are 
estimated  at  3,337,500  cartons,  which 
should  provide  $200,250  in  assessment 
income  at  the  $0.06  per  carton  rate. 
Income  derived  from  handler 
assessments,  along  with  interest  income 
and  funds  from  the  Committee's 
authorized  reserve,  would  be  adequate 
to  cover  budgeted  expenses  for  the 
2001-02  fiscal  period.  Fluids  in  the 
reserve  (currently  $327,200)  would  be 
kept  within  the  maximiun  permitted  by 
the  order  (approximately  two  fiscal 
periods'  expenses,  §  979.44). 

llie  proposed  assessment  rate  would 
continue  in  effect  indefinitely  imless 
modified,  suspended,  or  terminated  by 
USDA  upon  recommendation  and 
information  submitted  by  the 
Committee  or  other  available 
information. 

Although  this  assessment  rate  would 
be  in  efiiect  for  an  indefinite  period,  the 
Conunittee  would  continue  to  meet 
prior  to  or  during  each  fiscal  period  to 
recommend  a  budget  of  expenses  and 
consider  recommendations  for 
modification  of  the  assessment  rate.  The 
dates  and  times  of  Committee  meetings 
are  available  from  the  Conunittee  or 
USDA.  Committee  meetings  are  open  to 
the  pubhc  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  woiild  evaluate  Committee 
recommendations  and  other  available 
inforination  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  would  be 
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undertaken  as  necessary.  The 
Committee's  2001-02  budget  and  those 
for  subsequent  fiscal  periods  would  be 
reviewed  and,  as  appropriate,  approved 
by  USDA. 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  rule  on  small  entities.  Accordingly, 
AMS  has  prepared  this  initial  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  imduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  33  growers 
of  melons  in  die  production  area  and 
approximately  22  handlers  subject  to 
regulation  under  the  marketing  order. 
Small  agricultiual  growers  are  defined 
by  the  Small  Business  Administration 
(SBA)  (13  CFR  121.201)  as  those  having 
annual  receipts  less  than  $750,000,  and 
small  agricultural  service  firms  are 
defined  as  those  whose  annual  receipts 
are  less  than  $5,000,000. 

Most  of  the  handlers  are  vertically 
integrated  corporations  involved  in 
growing,  shipping,  and  marketing 
melons.  For  the  2000-01  marketing 
year,  the  industry's  22  handlers  shipped 
melons  produced  on  6,979  acres  with 
the  average  and  median  volume  handled 
being  192,450  and  84,532  cartons, 
respectively.  In  terms  of  production 
value,  total  revenue  for  the  22  handlers 
was  estimated  to  be  $37,478,447,  with 
the  average  and  median  revenues  being 
$1,703,566  and  $748,273,  respectively. 

"The  South  Texas  melon  industry  is 
characterized  by  growers  and  handlers 
whose  farming  operations  generally 
involve  more  than  one  commodity,  and 
whose  income  from  farming  operations 
is  not  exclusively  dependent  on  the 
production  of  melons.  Alternative  crops 
provide  an  opportunity  to  utiUze  many 
of  the  same  facilities  and  equipment  not 
in  use  when  the  melon  production 
season  is  complete.  For  this  reason, 
typical  melon  growers  and  handlers 
either  double-crop  melons  during  other 
times  of  the  year  or  produce  alternate 
crops,  like  onions. 

Based  on  the  SBA's  definition  of 
small  entities,  the  Committee  estimates 
that  half  of  the  22  handlers  regulated  by 
the  order  would  be  considered  small 


entities  if  only  their  spring  melon 
re^   nues  are  considered.  However, . 
revbnues  from  other  productive 
enterprises  would  likely  push  a  large 
number  of  these  handlers  above  the 
$5,000,000  annual  receipt  threshold.  Of 
the  33  growers  within  the  production 
area,  few  have  sufficient  acreage  to 
generate  sales  in  excess  of  $750,000; 
therefore,  the  majority  of  growers  may 
be  classified  as  small  entities. 

This  rule  would  increase  the 
assessment  rate  established  for  the 
Committee  and  collected  from  handlers 
for  the  2001-02  and  subsequent  fiscal 
periods  from  $0.05  to  $0.06  per  carton 
of  melons.  The  Committee  unanimously 
recommended  2001-02  expenditures  of 
$314,388  and  the  assessment  rate  of 
$0.06  per  carton  of  melons.  In 
comparison,  last  year's  budgeted 
expenditures  were  $241,460.  The 
proposed  assessment  rate  of  $0.06  is 
$0.01  higher  than  the  rate  currently  in 
effect.  At  the  rate  of  $0.06  per  carton 
and  an  estimated  2001-02  melon 
production  of  3,337,500  cartons,  the 
projected  income  derived  from  handler 
assessments  ($200,250),  along  with 
interest  and  funds  from  the  Committee's 
authorized  reserve,  would  be  adequate 
to  cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  Committee  for  the 
2001-02  fiscal  period  include  $60,888 
for  administrative  expenses,  $20,000  for 
compliance,  $137,000  for  market 
development,  and  $96,500  for  research 
projects.  Budgeted  expenses  for  these 
items  in  2000-01  were  $70,351, 
$21,604,  $25,000,  and  $96,500, 
respectively. 

The  Committee  recommended  the 
increased  rate  to  fund  a  major  market 
development  program  to  promote  the 
consiunption  of  South  Texas  melons, 
without  having  to  draw  a  large  amount 
from  reserves.  Without  the  increase,  the 
Committee's  reserve  fund  would  drop  to 
$194,687,  which  is  lower  than  what  the 
Committee  needs  for  operations.  With 
the  increased  rate,  the  reserve  fund 
would  drop  to  $228,062. 

The  Committee  voted  to  increase  its 
assessment  rate  because  the  current  rate 
would  reduce  the  Committee's  reserve 
funds  beyond  the  level  acceptable  to  the 
Committee.  Assessment  income,  along 
with  interest  and  funds  from  the 
Committee's  authorized  reserve,  woidd 
provide  the  Committee  with  adequate 
funds  to  meet  its  2001-02  fiscal  period's 
expenses. 

The  Committee  reviewed  and 
unanimously  recommended  2001-02 
expenditures  of  $314,388,  which 
included  an  increase  in  its  market 
development  program.  Prior  to  arriving 
at  this  budget,  the  Committee 


considered  information  fitim  various 
sources,  including  the  Research  and  the- 
Market  Development  Subcommittee. 
Alternative  expenditure  leveh  were 
discussed  by  these  groups,  based  upon 
the  relative  value  of  various  research 
and  market  development  projects  to  the 
melon  industry.  The  assessment  rate  of 
$0.06  per  carton  of  assessable  melons 
was  then  determined  by  considering  the 
total  recommended  budget,  the  quantity 
of  assessable  melons  estimated  at 
3,337,500  cartons  for  the  2001-02  fiscal 
period,  anticipated  interest  income,  and 
the  funds  in  the  Committee's  operating 
reserve.  The  recommended  rate  will 
generate  $200,250,  which  is  $114,138 
below  the  anticipated  expenses.  The 
Committee  foimd  this  acceptable 
because  interest  and  reserve  funds  will 
be  used  to  make  up  the  deficit. 

A  review  of  historical  information  and 
preliminary  information  pertaining  to 
the  upcoming  fiscal  period  indicates 
that  the  grower  price  for  the  2001-02 
marketing  season  could  range  between 
$7  and  $11  per  carton  of  cantaloupes 
and  between  $6  and  $10  per  carton  of 
honeydew  melons.  Therefore,  the 
estimated  assessment  revenue  for  the 
2001-02  fiscal  period  as  a  percentage  of 
total  grower  revenue  could  range 
between  0.9  and  0.5  percent  for 
cantaloupes  and  between  1.0  and  0.6 
percent  for  honeydew  melons. 

This  action  would  increase  the 
assessment  obligation  imposed  on 
handlers.  While  assessments  impose 
some  additional  costs  on  handlers,  the 
costs  are  minimal  and  uniform  on  all 
handlers.  Some  of  the  additional  costs 
may  be  passed  on  to  growers.  However, 
these  costs  would  be  offset  by  the 
benefits  derived  by  the  operation  of  the 
marketing  order.  In  addition,  the 
Committee's  meeting  was  widely 
publicized  throughout  the  South  Texas 
melon  industry  and  all  interested 
persons  were  invited  to  attend  the 
meeting  and  participate  in  Committee 
deliberations  on  all  issues.  Like  all 
Committee  meetings,  the  November  8. 
2001.  meeting  was  a  public  meeting  and 
all  entities,  both  large  and  small,  were, 
able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

This  proposed  rule  would  impose  no 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
South  Texas  melon  handlers.  As  with 
all  Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 
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USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

A  small  business  guide  on  complying 
with  firuit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compUance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  30-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposed  rule.  Thirty  days  is 
deemed  appropriate  because:  (1)  The 
2001-02  fiscal  period  began  on  October 
1,  2001,  and  the  marketing  order  > 
requires  that  the  rate  of  assessment  for 
each  fiscal  period  apply  to  all  assessable 
melons  handled  during  such  fiscal 
period;  (2)  the  Conunittee  needs  to  have 
sufficient  funds  to  pay  its  expenses 
which  are  incurred  on  a  continuous 
basis;  and  (3)  handlers  are  aware  of  this 
action  which  was  unanimously 
recommended  by  the  Committee  at  a 
public  meeting  and  is  similar  to  other 
assessment  rate  actions  issued  in  past 
years.  i 

list  of  Subjects  in  7  CFR  Part  979 

Marketing  agreements,  Melons, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  Cm  part  979  is  proposed  to 
be  amended  as  follows: 

PART  979— MELONS  GROWN  IN 
SOUTH  TEXAS 

1.  The  authority  citation  for  7  CFR 
part  979  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  979.219  is  revised  to  read 
as  follows:  i 


1979^9 

On  and  after  October  1,  2001,  an 
assessment  rate  of  $0.06  per  carton  is 
established  for  South  Texas  melons. 

Dated:  January  3,  2002. 
A.I.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

(FR  Doc.  02-577  Filed  1-9-02;  8:45  am] 
MLUNO  CODE  3410-IB-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AEA-27] 

Proposed  Establistmient  of  Class  E 
Airspace;  Cecil  County  Airport  (K58M), 
Elkton,  MD 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaldng. 

summary:  This  action  proposes  to 
establish  Class  E  airspace  at  Cecil 
County  Airport.  {K58M),  Elkton,  MD. 
The  development  of  Standard 
Instnunent  Approach  Procedures  (SLAP) 
at  Cecil  County  Airport,  Elkton,  MD  has 
made  this  proposal  necessary.  Sufficient 
controlled  airspace  extending  upward 
from  700  feet  Above  Ground  Level 
(AGL)  is  needed  to  contain  aircraft 
executing  an  instrument  approach.  The 
area  would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
DATES:  Comments  must  be  received  on 
or  before  February  11,  2002. 
ADDRESSES:  Send  conunents  on  the 
proposal  in  tripUcate  to:  Manager, 
Airspace  Branch,  AEA-520,  Docket  No. 
Ol-AEA-27,  Eastern  Region,  1  Aviation 
Plaza,  Jamaica.  NY  11434-4809. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel, 
AEA-7,  F.A.A.  Eastern  Region,  1 
Aviation  Plaza,  Jamaica.  NY  11434- 
4809.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Airspace  Branch,  AEA-520, 
F.A.A.  Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  T.  Jordan.  Jr.,  Airspace 
specialist.  Airspace  Branch,  AEA-520 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY  11434-4809;  telephone: 
(718) 553-4521. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  economic,  environmental, 
and  energy-related  aspects  of  the 
proposal.  Conmuuiications  should 
identify  the  airspace  docket  number  and 
be  submitted  in  triplicate  to  the  address 


listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard^on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  Ol- 
AEA-27"  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 

Eroposal  contained  in  this  action  may 
e  changed  in  Ught  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  vdth  the  FAA  personnel 
concerned  with  this  rulemaking  will  be 
filed  in  the  docket. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Office  of 
the  Regional  Coimsel,  AEA-7,  F.A.A. 
Eastern  Region,  1  Aviation  Plaza, 
Jamaica,  NY,  11434-4809. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NP^ls  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2  A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
establish  Class  E  airspace  area  at  K58M 
airport.  The  development  of  Standard 
Instrument  Approach  Procedures  (SIAP) 
at  Cecil  Coxmty  Airport,  Elkton,  MD  has 
made  this  proposal  necessary.  Class  E 
airspace  designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9J  dated  August  31  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  aetermined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
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FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  prepiaration  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  woxdd  only  affect  air 
traffic  procediu^s  and  air  navigation,  it 
is  certified  that  this  proposed  rule 
would  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  Part  71  as 
follows: 

PART71-[AMENDE0] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Autliority:  49  U.S.C.  106(g).  40103,  40113. 
40120;  EO  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amendecq 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J  dated 
August  31,  2001,  and  effective 
September  16,  2001,  is  proposed  to  be 
amended  as  follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  MD  ES    5  Elkton,  MD  (NEW) 

Cecil  County  Airport.  MD 

(Lat  39"  34'24'TM.;  long  75°  52'00'W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  mile  radius 
of  the  Cecil  County  Airport.  Elkton,  MD. 

Issued  in  Jamaica.  New  York  on  November 
13.  2001. 
F.D.  Hatfield, 

Manager,  Air  Traffic  Division,  Eastern  Reffon. 
[PR  Doc.  02-490  Filed  1-9-02;  8:45  am) 
BILLING  CODE  4810-13-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

P.D.121801H1 

Fisheries  of  ttie  Caribtiean,  Gulf  of 
Mexico,  and  South  Atlantic;  Queen 
Conch  Resources  of  Puerto  Rico  and 
the  U.S.  Virgin  Islands 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  intent  to  prepare  a 
draft  supplemental  environmental 
impact  statement  (DSEIS);  request  for 
comments. 

SUMMARY:  The  Caribbean  Fishery 
Management  Coimcil  (Council)  intends 
to  prepare  a  DSEIS  to  assess  the  impacts 
on  the  natural  and  hiunan  enviroiunent 
of  the  management  measiue  proposed  in 
its  draft  Amendment  2  to  the  Fishery 
Management  Plan  for  the  Queen  Conch 
Resources  of  Puerto  Rico  and  the  U.S. 
Virgin  Islands  (FMP).  The  piupose  of 
this  document  is  to  solicit  additional 
public  conunents  on  the  scope  of  the 
issues  to  be  addressed  in  the  DSEIS. 
which  will  be  submitted  to  NMFS  for 
filing  with  the  Environmental  Protection 
Agency  (EPA)  for  publication  of  a 
notice-of-availability  for  public 
comment. 

DATES:  Written  comments  on  the  scope 
of  issues  to  be  addressed  in  the  DSEIS 
will  be  accepted  through  February  11, 
2002. 

ADDRESSES:  Written  comments  should 
be  sent  to  Miguel  A.  Rolon.  Executive 
Director,  Caribbean  Fishery 
Management  Council,  268  Muhoz 
Rivera  Avenue,  Suite  1108,  San  Juan, 
Puerto  Rico  00918-1920,  telephone: 
787-766-5926;  fax:  787-766-6239;  or 
you  can  send  comments  by  e-mail  to: 
Miguel.A.Rolon@noaa.gov  or 
GracieIa.GaTcia-MoIiner@noaa.gov. 
Copies  of  the  draft  Amendment  2  and 
the  preliminary  DSEIS  may  be  obtained 
by  contacting  die  Caribbean  Fishery 
Management  Council,  268  Muiioz 
Rivera  Avenue,  Suite  1108,  San  Juan, 
Puerto  Rico  00918-2577;  phone:  787- 
766-5926. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Graciela  Garcia-Moliner;  phone:  787- 
766-5926;  e-mail:  Graciela.Garcia- 
MoImer@noaa.gOv  or  Dr.  Peter  J. 
Eldridge;  phone:  727-570-5305;  fax:  727- 
570-5583;  e-mail: 
Peter.Eldridge@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  FMP  was  prepared  by  the  Coimcil 
and  approved  and  implemented  by 
NMFS  under  procedures  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  The  FMP's 
management  measures  for  queen  conch 
apply  in  the  Exclusive  Economic  Zone 
(EEZ)  in  the  U.S.  Caribbean.  For  the 
piuposes  of  the  FMP  and  its 
implementing  regulations.,  the  U.S. 
Caribbean  consists  of  the  Federal  waters 
beyond  the  9-nautical  mile  boimdary  in 
•Puerto  Rico  and  beyond  the  3-nautical 
mile  boundary  in  St.  Thomas,  St.  John, 
and  St.  Croix.  U.S.  Virgin  Islands.  The 
FMP  currently  establishes  the  following 
management  measures  for  queen  conch: 
(1)  A  9-inch  overall  minimum  size 
Umit,  or  a  3/8-inch  shell-lip  thicluiess 
limitation  on  the  possession  of  queen 
conch;  (2)  a  requirement  that  all  species 
in  the  management  unit  be  landed  in  the' 
shell  and  that  the  sale  of  undersized 
queen  conch  and  queen  conch  shells  be 
prohibited;  (3)  a  bag  limit  of  three  queen 
conchyday  for  recreational  fishers,  not  to 
exceed  12  per  boat,  and  of  150  queen 
conch/day  for  licensed  conunercial 
fishers;  (4)  the  closure  of  the  harvest      - 
season  from  July  1  through  September 
30  of  each  consecutive  year;  and  (5)  the 
prohibition  of  harvesting  queen  conch 
by  HOOKAH  gear  (under-water 
breathing  equipment  composed  of  a 
compressor  aboard  the  vessel  and  a  long 
hose  thus  enabling  a  diver  to  work 
under  water  for  long  periods  of  time)  in 
the  EEZ. 

The  Council  is  preparing  draft  FMP 
Amendment  2.  The  objectives  of 
Amendment  2  are  to  address  NMFS' 
determination  that  queen  conch  is 
overfished  and  is  undergoing 
overfishing  and  to  establish  rebuilding 
measures.  Amendment  2,  in  addressing 
these  issues,  proposes  to  prohibit  the 
harvest  and  possession  of  queen  conch 
in  the  Caribbean  EEZ.  The  Council  is 
preparing  a  DSEIS  as  an  integrated  part 
of  Amendment  2.  The  DSEIS  will 
describe  the  amendment's  alternative 
management  measures  and  will  assess 
the  environmental  impacts  of  them.  The 
Council  is  requesting  written  conunents 
on  the  scope  of  the  issues  to  be 
addressed  in  the  DSEIS.  Based  on  input 
received  during  10  public  hearings  held 
in  July  2000  (see  notice  of  these 
hearings  at  65  FR  40600)  and  in 
November  2001  (see  notice  of  these 
hearings  at  66  FR  55910).  the  Council 
intends  to  revise  draft  Amendment  2,  as 
appropriate,  and  to  finalize  the  DSEIS. 
At  the  July  2000  hearings,  the  Council 
changed  the  number  of  the  A»nendment 
from  Amendment  1  to  Amendment  2. 
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The  proposed  management  measure  has 
not  been  included  in  a  previous  FMP 
amendment.  The  Council  invites  the 
public  to  comment  on  the  sc»pe  of  the 
issues  to  be  addressed  by  Amendment  2 
and  its  DSEIS  and  on  the  types  of 
environmental  impacts  associated  with 
the  various  management  measures, 
including  the  proposed  measure 
discussed  above. 

Once  the  Ck)uncil  completes  the 
DSEIS,  it  will  submit  it  to  NMFS  for 
filing  with  EPA.  EPA  will  publish  a 
notice  of  availability  of  the  DSEIS  for 
pubUc  comment  in  the  Federal  Register. 
The  DSEIS  will  have  a  45-day  comment 
period.  This  procedure  is  pursuant  to  _ 
regulations  issued  by  the  Council  on 
Environmental  Quality  (CEQ)  for 
implementing  the  procedural  provisions 
of  the  National  Environmental  Policy 
Act  (NEPA)  (40  CFR  parts  1500-1508) 
and  to  NOAA's  Administrative  Order 
216-6  regarding  NOAA's  compliance 
with  NEPA  and  the  CEQ  regulations. 
The  Council  will  consider  public 
comments  received  on  the  DSEIS  before 
adopting  final  management  measiues  for 
a  final  Amendment  2  and  to  prepare  a 
final  supplemental  environmental 
impact  statement  (FSEIS)  in  support  of    , 
its  final  Amendment  2.  The  Council 
would  then  submit  the  final 
Amendment  2  and  supporting  FSEIS  to 
NMFS  for  Secretarial  review,  approval, 
and  implementation  imder  the 
Magnuson-Stevens  Act.  NMFS  will 
aimoimce  availability  of  Amendment  2 
for  public  review  during  the  Secretarial 
review  period  through  notice  published 
in  the  Federal  Register.  During 
Secretarial  review,  NMFS  will  also  file 
the  FSEIS  with  EPA  for  a  final  30-day 
public  comment  period  on  the  FSEIS. 
This  comment  period  will  be  concurrent 
with  the  Secretarial  review  period  and 
will  end  prior  to  final  agency  action  to 
approve,  disapprove,  or  partially 
approve  Amendment  2.  All  public 
comment  periods  on  Amendment  2,  its 
proposed  implementing  regulations,  and 
its  associated  FSEIS  will  be  announced 
through  qptice  published  in  the  Federal 
Register.  NMFS  will  consider  all  public 
comments  received  during  the 
Secretarial  review  period  for 
Amendment  2  (60-day  period),  whether 
they  are  on  the  amendment,  the  FSEIS, 
or  the  proposed  regulations,  prior  to 
final  agency  action. 


Dated:  January  4,  2002. 
Jonathan  Kurland 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  02-645  Filed  l-»-02;  8:45  am] 
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DEPARTMEt4T  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  648 
[I.D.  010402A] 

New  England  Fisliery  Managentent 
Council;  Public  Meeting  Notification; 
Addendum 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Addendum  to  a  public  meeting 

notification. 

summary:  On  December  28,  2001,  NMFS 
published  a  Federal  Register 

notification  announcing  that  the  New 
England  Fishery  Management  Council 
(Coimcil)  will  hold  a  3-day  Coimcil 
meeting  on  January  15  through  17,  2002, 
to  consider  actions  ciffecting  New 
England  fisheries  in  the  exclusive 
economic  zone.  This  notification  serves 
as  an  addendiun  to  that  notification  and 
annoiuices  that  in  addition  to  the 
agenda  items  announced  in  the 
December  28th  Federal  Register 
notification,  there  will  be  a  closed 
session  on  January  16,  2002,  to  discuss 
the  lawsuit  concerning  Frameworli  33  to 
the  Northeast  Multispecies  Fishery 
Management  Plan.  In  addition,  certain 
agenda  items  have  been  rescheduled  as 
identified  in  the  SUPPLEMENTARY 
INFORMATION  section  of  this  notification. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  Wednesday,  and  Thiusday, 
January  15, 16,  and  17,  2002.  The 
meeting  will  begin  at  9  a.m.  on  Tuesday 
and  8:30  a.m.  on  Wednesday  and 
Thiusday.  The  closed  session  will  be 
held  at  approximately  5  p.m.  on  January 
16.  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Courtyard  by  Marriott,  1000  Market 
Street,  Portsmouth,  NH  03801; 
telephone  (603)  436-2121.  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Coimcil.  50  Water  Street, 


Mill  2,  Newburyport,  MA  01950; 
telephone  (978)  465-0492. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Coimcil 
(978)  465-0492. 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  the  agenda  items  announced 
in  the  meeting  notification  published  in 
the  Federal  Register  on  December  28, 
2001  (66  FR  67166),  the  Council  intends 
to  convene  a  closed  session  on  January 
16,  2002,  following  the  scallop  agenda 
item  at  approximately  5  p.m.  During 
this  portion  of  the  meeting,  the  Council 
will  discuss  the  Conservation  Law 
Foundation,  et  al.,  v.  Evans  lawsuit 
concerning  Framework  33  to  the 
Northeast  Multispecies  Fishery 
Management  Plan  and  the  Sustainable 
Fisheries  Act  requirements  to  address 
overfishing,  slock  rebuilding,  and 
bycatch  reduction. 

Also,  the  Council  announces  that  the 
briefing  on  the  status  of  the  U.S./Canada 
shared  resources  agreement  originally 
scheduled  for  Tuesday,  January  15th  has 
been  rescheduled  for  Thursday,  January 
17th.  The  Marine  Protected  Area 
Committee  Report  originally  scheduled 
for  Thursday,  January  17th,  will  be 
given  in  place  of  the  U.S.  Canada 
Briefing  on  Tuesday,  January  15th, 
following  introductions. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notification 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305  (c)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  that  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Acconunodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  January  7,  2002. 
lonathan  M.  Kurland, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  02-646  Filed  1-9-02;  8:45  am] 
BNXMQ  COM  3S1»-2a-8 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50  CFR  Part  679 
P.D.  010302B] 

Groundfisti  Flslwrles  of  ttie  Bering  Sea 
and  Aleutian  Islands  Area  and  ttie  Gulf 
of  Alaska,  King  and  Tanner  Crab 
Fisiwries  In  tlie  Bering  Sea/Aleutian 
Islands,  Scallop  and  Salmon  Fisheries 
Off  tlie  Coast  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notification  of  preliminary 
alternative  approaches  for  essential  fish 
habitat  (EFH)  and  habitat  areas  of 
particular  concern  (HAPC);  request  for 
written  comments. 

SUMMARY:  NMFS  announces  preliminary 
alternative  approaches  for  the 
designation  of  EFH  and  HAPC  for  the 
following  fishery  management  plans 
(FMPs):  Groimdfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area; 
Groundfish  of  the  Gulf  of  Alaska;  Bering 
Sea/ Aleutian  Islands  King  and  Tanner 
Crabs;  Scallop  Fishery  off  Alaska;  and 
Salmon  Fisheries  in  the  EEZ  off  the 
Coast  of  Alaska. 

DATES:  Written  comments  on  the 
preliminary  alternative  approaches  for 
EFH  and  HAPC  must  be  received  by 
close  of  business  on  January  22,  2002 
(see  ADDRESSES). 

ADDRESSES:  Written  comments  on  the 
preliminary  alternative  approaches  for 
identifying  and  describing  EFH  and 
HAPC  should  be  submitted  to  Theodore 
F.  Meyers,  Assistant  Regional 
Administrator,  Habitat  Conservation 
Division,  Alaska  Region,  NMFS,  P.O. 
Box  21668,  Juneau,  AK  99802-1668, 
Attn:  Lori  Durall,  Records  Management 
Office.  Comments  may  be  sent  via 
facsimile  (fax)  to  (907)  586-7557. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet.  Courier 
or  hand  delivery  of  comments  may  be 
made  to  NMFS  in  the  Federal  Building, 
Room  453,  709  West  9th  Street,  Juneau, 
AK. 

FOR  FURTHER  INFORMATKNi  CONTACT: 
Cindy  Hartmann  at  (907)  586-7235. 
SUPPLEMENTARY  INFORMATION:  On  June  6, 
2001,  NMFS  published  a  notice  of  intent 
to  prepare  an  SEIS  for  the  EFH 
components  of  the  following 
management  plans:  Groundfish  Fishery 
of  the  Bering  Sea  and  Aleutian  Islands 
Area;  Groundfish  of  the  Gulf  of  Alaska; 
Bering  Sea/ Aleutian  Islands  King  and 


Tanner  Crabs;  Scallop  Fishery  off 
Alaska;  and  Salmon  Fisheries  in  the 
EEZ  off  the  Coast  of  Alaska  (66  FR 
30396).  NMFS  requested  written 
comments  and  gave  notice  of  scoping 
meetings. 

The  proposed  action  to  be  addressed 
in  the  SEIS  is  the  development  of  the 
mandatory  EFH  provisions  of  the 
affected  FMPs  as  described  in  section 
303  (a)(7)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  and  based 
on  the  guidance  in  the  EFH  regulations 
at  50  CFR  600  Subpart  J.  The  following 
three  types  of  actions  will  be 
specifically  analyzed:  (1)  identify  and 
describe  EFH  for  managed  species;  (2) 
identify  HAPCs  within  EFH;  and  (3) 
minimize,  to  the  extent  practicable, 
adverse  effects  on  EFH  caused  by 
fishing.  The  scope  of  the  new  SEIS  will 
cover  all  of  the  required  EFH 
components  of  FMPs.  The  SEIS  will 
supersede  the  environmental 
assessment  (EA)  previously  prepared  in 
support  of  the  EFH  amendments  to  the 
FMPs  listed  above. 

In  June  2001,  NMFS  held  public 
scoping  meetings  in  six  communities. 
Written  coniments  were  accepted 
through  July  21,  2001.  A  preliminary 
draft  scoping  report  was  available  at  the 
October  2001  Council  meeting.  NMFS 
held  a  technical  workshop  from 
November  6  through  8,  2001,  to  develop 
alternative  approaches  for  the 
designation  of  EFH  and  HAPC. 
Alternative  approaches  for  the 
designation  of  EFH  and  HAPC  were 
developed  based  on  significant  issues 
raised  during  the  scoping  process. 
Recommendations  for  EFH  and  HAPC 
alternative  approaches  developed  at  the 
workshop  were  given  to  the  Council's 
EFH  Committee.  NMFS,  Council  staff, 
and  the  EFH  Committee  presented 
potential  draft  alternative  approaches 
for  EFH  and  HAPC  to  the  Council  at  its 
December  10,  2001,  meeting.  The 
Council  adopted  the  EFH  Committee's 
preliminary  EFH  and  HAPC  alternative 
approaches  and  will  further  develop 
ETH  and  HAPC  alternative  approaches 
and  criteria  at  the  February  Council 
meeting.  Other  EFH  and  HAPC  issues 
and  questions  will  be  discussed,  such  as 
HAPC  site  specific  proposals  and  how 
to  proceed  with  identifying  fishing  gear 
effects  and  possible  measures  to 
minimize  those  effects.  The  EFH  and 
HAPC  alternative  approaches  contained 
in  the  SEIS  will  then  be  analyzed 
further  using  the  best  available  data  to 
identify  areas  under  the  various 
approaches. 


Alternative  Approaclies  for  Designation 
ofEFH 

The  Magnuson-Stevens  Act  defines 
EFH  as  "those  waters  and  substrate 
necessary  to  fish  for  spawning, 
breeding,  feeding,  or  growth  to 
maturity."  For  purpose  of  interpreting 
the  definition  of  EFH:  "Waters"  include 
aquatic  areas  and  their  associated 
physical,  chemical,  and  biological 
properties  that  are  used  by  fish  and  may 
include  aquatic  areas  historically  used 
by  fish  where  appropriate;  "substrate" 
includes  sediment,  hard  bottom, 
structures  underlying  the  waters,  and 
associated  biological  communities; 
"necessary"  means  the  habitat  required 
to  support  a  sustainable  fishery  and  the 
managed  species'  contribution  to  a 
healthy  ecosystem;  and  "spawning, 
breeding,  feeding,  or  growth  to 
maturity"  covers  a  species  full  life 
cycle.  Four  levels  were  identified  to 
organize  information  necessary  to 
describe  and  identify  EFH.  These  four 
levels  are:  (1)  Level  1:  only  distribution 
data  are  available  to  describe  the 
geographic  range  of  a  species  or  life 
stage;  (2)  Level  2:  quantitative  data  (i.e., 
density  or  relative  abundance)  are 
available  for  the  habitats  occupied  by  a 
species  of  life  stage;  (3)  Level  3:  data  are 
available  on  habitat-related  growth, 
reproduction,  and/or  survival  by  life 
stage;  (4)  Level  4:  data  are  available  that 
directly  relate  the  production  rates  of  a 
species  of  life  stage  to  habitat  type, 
quantity,  quality,  and  location. 

The  Council  is  considering  the 
following  preliminary  alternative 
approaches  for  the  designation  of  EFH: 

Alternative  1 :  no  action,  no  EFH 
designation.  The  Council's  action 
resulting  from  this  alternative  approach 
would  be  to  change  the  FMPs  from  the 
current  EFH  amendment  measures.  This 
alternative  approach  is  included  to 
comply  with  the  National 
Environmental  Policy  Act. 

Alternative  2:  status  quo.  EFH  is 
defined  on  a  species  by  species  basis 
based  on  the  general  distribution  of 
individual  species  and  their  life  stages. 
Level  0  to  2  information  levels  are  used 
in  this  alternative. 

Alternative  3:  species-based  approach. 
EFH  for  each  species  or  species  group 
and  life  stage  is  separately  designated. 
This  alternative  approach  dictates  that 
EFH  be  designated  on  the  basis  of  the 
highest  level  of  information  available. 

Alternative  4:  ecosystem/habitat- 
based  approach.  This  alternative 
approach  specifies  EFH  designations 
relative  to  classification  of  habitat  types 
occurring  in  the  region  and  the 
assemblages  of  species  and  lifestages 
associated  with  them.  Habitat  types 
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would  be  defined  into  stages  by  the 
relevant  physical  and  biotic  data, 
including  depth,  substrate,  and 
structure  fonning  biota. 

Alternative  5:  core  area-based 
approach.  Designation  of  EFH  for  this 
alternative  approach  is  limited  to  those 
core  areas  known  to  be  critical  to  the 
production  of  species  or  species  groups. 

Alternative  6:  exclusive  economic 
zone  (EEZ)  waters  approach.  Under  this 
alternative  approach,  EFH  for  FMP 
species  is  not  designated  in  freshwater, 
estuarine  or  nearshore  marine  waters, 
and  is  designated  only  in  waters  of  the 
EEZ. 

AHemathre  Approaches  for  Designation 
ofHAPC 

HAPC  are  subsets  of  EFH.  HAPC  are 
those  areas  of  special  importance  that 
may  r^uire  additional  protection  from 
adverse  effects.  HAPC  are  defined  on 
the  basis  of  the  ecological  importance, 
sensitivity  to  human-induced 
environmental  degradation,  stress  to  the 
habitat  fit>m  development  activities,  and 
rarity  of  the  habitat. 

The  EFH  Steering  Committee 
recommends  the  following 
nomenclature  be  used  for  HAPC's: 
HAPC  Category  -  Classification  of  HAPC 
type  or  site  using  estabUshed  criteria; 
HAPC  Area  -  can  ref^  to  either  habitat 
"type"  or  "site";  HAPC  Type  -  general 
h^itat  description  (e.g.,  corals, 
pinnacles);  HAPC  Site  -  can  be  stand- 
alone geographic  location  selected  from 
HAPC  criteria.. 

The  Council  is  considering  the 
.  following  preliminary  alternative 
approaches  for  the  designation  of  HAPC: 

Alternative  1:  no  action,  no  HAPC 
designation. 


Alternative  2:  status  quo.  The  EFH 
amendments  to  the  five  Council  FMPs 
listed  above  identified  3  types  of  habitat 
as  HAPC  (living  substrates  in  shallow 
water,  living  substrates  in  deep  waters, 
and  freshwater  areas  used  by 
anadromous  fish)  but  did  not  map  or 
designate  specific  areas  as  HAPC. 

.AJtemative  3:  species  distribution, 
core-based  approach.  This  alternative 
approach  assimies  that  the  distribution 
and  abimdance  of  species  are  indicators 
of  critically  important  habitat  types  or 
sites  that  require  special  protection.  As 
information  between  habitat  and  FMP 
species  or  ecosystem  productivity 
becomes  available,  HAPC  could  be  . 
refined  to  a  core  habitat. 

Alternative  4:  habitat-eco-region/ 
ecological  based  approach.  HAPC 
alternative  approach  4  identifies  habitat 
types  or  sites  of  ecological  significance 
within  eco-regions  tiering  down  bom 
EFH  alternative  approach  4.  This 
alternative  approach  incorporates  both 
habitat  types  and  site  specific 
designations  and  allows  for  different 
management  actions  among  types  and 
sites  within  regions. 

Alternative  5:  site-specific  based 
approach.  HAPC  alternative  approach  5 
assumes  that  individual  sites  meeting 
one  or  more  of  the  HAPC  criteria  may 
be  designated  as  HAPC  sites,  which 
would  require  specific  management 
objectives. 

Alternative  6:  type-site  based 
approach.  HAPC  alternative  approach  6 
establishes  HAPCs  as  individual  sites 
selected  from  a  sub-set  of  HAPC  types. 

More  detailed  information  on  these 
alternatives  can  be  foxmd  on  the  Council 
and  NMFS,  Alaska  Region,  web  sites. 
Links  to  these  sites  can  be  found  at: 
http://www.fakr.noaa.gov. 


Public  Involvement 

NMFS  wiU  work  with  the  Coimcil 
throughout  the  development  of  the 
SETS.  The  Council  has  formed  an  EFH 
Committee  to  act  as  a  steering 
committee  for  the  EFH  SEIS  process  and 
to  facilitate  public  and  Council  input  to 
the  SEIS  process.  The  public  will  be 
able  to  provide  oral  and  written 
comments  on  EFH  at  Council  meetings. 

A  principal  objective  of  the  public 
involvement  process  is  to  identify  a 
reasonable  range  of  management 
alternatives  that,  with  adequate 
analysis,  will  sharply  define  critical 
issues  and  provide  a  clear  basis  for 
defining  those  alternatives  and  choosing 
the  preferred  alternative.  NMFS  invites 
specific  public  comment  on  the 
preliminary  alternative  approaches  for 
the  designation  of  EFH  and  HAPCs  for 
Council-managed  species,  on  possible 
combinations  of  EFH  and  HAPC 
alternative  approaches,  and  on  the 
scientific  basis  for  EFH  and  HAPC 
designations.  NMFS  also  solicits  any 
new  information  related  to  the  impacts 
of  fishing  and  non-fishing  activities  on 
EFH  and  HAPCs  for  fishery  resources 
managed  imder  the  Coimcil's  FMPs  and 
possible  management  measiires 
designed  to  minimize  adverse  effects  of 
fishhig  and  non-fishing  activities  on 
EFH. 

Audmrity:  16  U.S.C.  1801  et.  seq. 
Dated:  January  4,  2002. 
John  M.  Kurland 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-644  Filed  1-9-02;  8:45  am] 
BILLMQ  CODE  3S10-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  njles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
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rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  01-045N] 

Codex  Alimentarius  Commission:  3rd 
Session,  Ad  Hoc  Intergovernmental 
Task  Force  on  Foods  Derived  From 
Biotechnology 

AGENCY:  Office  of  the  Under  Secretary 
for  Food  Safety,  USDA. 

ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

SUMMARY:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  U.S. 
Department  of  Agriculture  (USDA),  and 
the  Food  and  Drug  Administration 
(FDA),  are  sponsorihg  two  public 
meetings  on  Wednesday,  January  9, 
2002,  and  on  Tuesday,  February  12, 
2002,  to  present  and  receive  comment 
on  draft  United  States  positions  on  all 
issues  coming  before  the  3rd  Session  of 
the  Ad  Hoc  Intergovernmental  Task 
Force  on  Foods  Derived  From 
Biotechnology,  which  will  be  held  in 
Yokohama,  Japan,  March  4-8,  2002.  The 
Under  Secretary  for  Food  Safety  and 
FDA  recognize  the  importance  of 
providing  interested  parties  the 
opporttmity  to  obtain  backgroimd 
information  on  the  3rd  Session,  Ad  Hoc 
Intergovernmental  Task  Force  on  Foods 
Derived  From  Biotechnology. 
DATES:  The  public  meetings  are 
scheduled  for  Wednesday,  January  9, 
2002  from  1  p.m.  to  4  p.m.,  and 
Thiusday,  February  12,  2002  fttjm  1 
p.m.  to  4  p.m. 

ADDRESSES:  The  public  meetings  will  be 
held  in  Cbnference  Room  1409,  Federal 
Office  Building  8,  200  C  Street.  SW., 
Washington.  DC  20204.  To  review 
copies  of  the  dociunents  referenced  in 
this  notice,  contact  the  FSIS  Docket 
Room,  U.S.  Department  of  Agriculture, 
Food  Safety  and  Inspection  Service, 
Room  102,  Cotton  Annex,  300  12th 
Street.  SW.,  Washington,  DC  20250- 


3700.  The  documents  will  also  be 
accessible  via  the  World  Wide  Web  at 
the  following  address:  http:// 
www.codexaIimentarius.net/ccfbt3/ 
bt0201e.btin  Send  comments,  in 
triplicate,  to  the  FSIS  Docket  Room  and 
reference  Docket  #01-045N. 
Commenters  should  reference  the 
document  relevant  to  their  comments. 
All  comments  submitted  in  response  to 
this  notice  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patrick  J.  Clerkin,  Associate  U.S. 
Manager  for  Codex,  U.S.  Codex  Office, 
Food  Safety  and  Inspection  Service, 
Room  4861,  South  Building,  1400 
Independence  Avenue  SW., 
Washington,  DC  20250-3  700, 
Telephone  (202)  205-7760,  Fax  (202) 
720-3157.  Persons  requiring  a  sign 
language  interpreter  or  other  special 
accommodations  should  notify  Mr. 
Clerkin  at  the  above  number. 

SUPPLEMENTARY  INFORMATION: 

Background 

Codex  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO)  and 
the  Worid  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  encouraging  fair 
international  trade  in  food  and 
protecting  the  health  and  economic 
interests  of  consumers.  Through 
adoption  of  food  standards,  codes  of 
practice,  and  other  guidelines 
developed  by  its  committees  rand  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensiwe  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled.  The 
Commission,  at  its  23rd  Session, 
established  the  Ad  Hoc 
Intergovernmental  Task  Force  on  Foods 
Derived  From  Biotechnology  to  develop 
standards,  guidelines,  or 
recommendations,  as  appropriate,  for 
foods  derived  from  biotechnology  or 
traits  introduced  into  foods  by 
biotechnology,  on  the  basis  of  scientific 
evidence,  risk  analysis  and  having 
regard,  where  appropriate,  to  other 
legitimate  factors  relevant  to  the  health 
of  consimiers  and  the  promotion  of  fair 
trade  practices.  The  Task  Force  is 
chaired  by  the  government  of  Japan. 


Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  provisional  agenda  items  and  the 
relevant  documents  to  be  discussed 
during  the  public  meeting  are: 

1 .  Matters  Referred  to  the  Task  Force 
bv  Other  Codex  Committees;  Document 
CX/FBT  02/2 

2.  Matters  of  Interest  from  Other 
International  Organizations  with  respect 
to  the  Evaluation  of  the  Safety  and 
Nutrition  Aspects  of  Foods  Derived 
from  Biotechnology;  Document  CX/FBT 
02/3 

3.  Consideration  of  Draft  Principles 
for  the  Risk  Analysis  of  Foods  Derived 
from  Modern  Biotechnology,  at  Step  7; 
Document  ALINORM  01/34A  Appendix 
II;  Government  Comments  at  Step  6; 
Document  CX/FBT  02/4 

4.  Draft  Guidelines  and  Annex 

(a)  Consideration  of  Draft  Guideline 
for  the  Conduct  of  Food  Safety 
Assessment  of  Foods  Derived  from 
Recombinant-DNA  Plants  at  Step  7; 
Document  ALINORM  01/34A  Appendix 
III; 

— Government  Comments  at  Step  6; 
Document  CX/FBT  02/5; 

— Proposed  Revised  Text  on  the  Section 
Entitled  "Assessment  of  Possible 
Toxicity"  from  the  Draft  Guideline  for 
the  Conduct  of  Food  Safety 
Assessment  of  Foods  Derived  from 
Recombinant-DNA  Plants;  Document 
CL  2001/38-FBT.  Annex  II; 

— Response  to  Questions  from  the  Chair 
of  the  Task  Force  put  forward  for 
consideration  by  the  Working  Group; 
Document  CL  2boi/38-FBT,  Annex  II; 

— Government  Comments  on  the  above 
two  documents  (CL  2001/38-FBT 
Annex  II  and  Annex  III)  at  Step  6; 
Document  CX/FBT  02/5  Add.l; 

(b)  Consideration  of  Proposed  Draft 
Annex  on  the  Assessment  of  Possible 
Allergenicity  of  the  Draft  Guideline  for 
the  Conduct  of  Food  Safety  Assessment 
of  Foods  Derived  from  Recombinant- 
DNA  Plants  at  Step  4;  Document  CL 
2001/38-FBT,  Annex  I 

— Government  Comments  at  Step  3; 
Document  CX/FBT  02/6 

5.  Consideration  of  Proposed  Draft 
Guideline  for  the  Conduct  of  Food 
Safety  Assessment  of  Recombinant-DNA 
Microorganisms  in  Food  at  Step  4; 
Document  CX/FBT  02/7; 

— Government  Comments  at  Step  3; 
Document  CX/FBT  02/7  Add.l 

6.  Discussion  Papers  on  Traceabilify; 
Document  CL  2001/27-FBT; 
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— Govenunent  Comments;  Document 
CX/FBT  02/8 

7.  Consideration  of  Analytical 
Methods;  Document  CX/FBT  02/9 

8.  Other  Business,  Future  Work  and 
Date  and  Place  of  Next  Session 

In  advance  of  these  meetings,  the  U.S. 
Delegate  to  the  Task  Force  will  have 
assigned  responsibility  for  development 
of  U.S.  positions  on  these  issues  to 
members  of  government.  The 
individuals  assigned  responsibility  will 
be  named  at  this  meeting  and  will  take 
comment  on  and  develop  draft  U.S 
positions.  All  interested  parties  are 
invited  to  provide  information  and 
comments  on  the  above  issues,  or  on 
any  other  issues  that  may  be  brought 
before  the  Task  Force. 

Public  Meeting 

At  the  January  9th  public  meeting,  the 
issues  will  be  described,  discussed,  and 
attendees  will  have  the  opportunity  to 
pose  questions  and  offer  comments.  At 
the  February  12th  public  meeting,  draft 
United  States'  positions  on  the  issues 
will  be  described,  discussed,  and 
attendees  will  have  the  opportunity  to 
pose  questions  and  offer  conmients. 
Comments  may  also  be  sent  to  the  FSIS 
Docket  Room  (see  ADDRESSES).  Please 
state  that  your  comments  relate  to  Task 
Force  activities  and  specify  which 
issues  your  comments  address. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  annoimce  it  and 
provide  copies  of  this  Federal  Register 
publication  in  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly 
Constituent  Update,  which  is 
communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  effect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consiuner  interest  groups,  allied 
healdi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels.  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience. 

For  more  information  and  to  be  added  to 
the  constituent  fax  list,  fax  your  request  to 


the  Congressional  and  Public  Affairs  Office, 
at  (202)  720-5704. 

Done  at  Washington.  DC  on:  January  8, 
2002. 

F.  Edward  Scarbrough, 
U.S.  Manager  for  Codex  Alimentarius. 
IFR  Doc.  02-739  Filed  1-8-02;  1:15  pmj 

BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Moose  Post  Rre  Project,  Flathead 
National  Forest,  Flathead  County, 
Montana 

agency:  Forest.Service,  USDA. 
ACnON:  Notice;  Intent  to  prepare 
environmental  impact  statement. 

summary:  The  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to  manage 
forest  resources  within  and  adjacent  to 
the  Moose  Fire  affected  area,  which 
burned  70,000  acres  in  August- 
September  of  2001  (approximately 
35,000  acres  burned  on  lands 
administrated  by  the  Forest  Service). 
The  project  area  is  on  the  Glacier  View 
Ranger  District,  Flathead  National 
Forest,  and  is  bordered  on  the  east  by 
Glacier  National  Park  and  the  North 
Fork  of  the  Flathead  River,  on  the  north 
by  the  Coal  Creek  State  Forest,  and  on 
the  west  by  the  Whitefish  Divide.  The 
city  of  Columbia  Falls,  Montana  is 
located  about  10  air  miles  to  the 
southeast. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in 
writing  on  or  before  30  days  after 
publication  of  this  notice  in  the  Federal 
Register.  The  draft  EIS  is  expected  to  be 
filed  with  the  Environmental  Protection 
Agency  and  made  available  for  public 
review  in  May  2002.  No  date  has  yet 
been  determined  for  filing  the  final  EIS. 
ADDRESSES:  Send  written  comments  to 
Jimmy  DeHerrera,  District  Ranger.  P.O. 
Box  190340.  Hungry  Horse.  Montana 
59919  or  call  (406)  387-3800. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Draggoo.  Planning  Team 
Leader,  (406)  387-3827. 
SUPPLEMENTARY  INFORMATION:  The 
Moose  Fire  created  a  situation  that  is 
very  favorable  for  the  development  of 
spruce  beetle  and  Douglas-fir  beetle 
epidemic  conditions.  The  fire  severely 
weakened  or  killed  large  numbers  of 
spruce  and  Douglas-fir,  and  the  beetles 
are  well  adapted  to  capitalize  on  such 
events.  Spruce  bark  beetles  were  found 
in  endemic  levels  prior  to  the  fire  and 
Douglas-fir  bark  beetles  were  building  in 
several  areas  across  the  Flathead 


National  Forest  including  in  the  vicinity 
of  the  Moose  Fire  area. 

Beetle  numbers  can  rapidly  build 
when  they  are  suddenly  presented  with 
abtmdant  food  and  breeding  habitat 
such  as  provided  by  the  many  acres  of 
dead  and  stressed  trees  within  the 
Moose  Fire  area.  Once  the  adult  beetles 
emerge  from  the  fire  stressed  trees,  they 
will  search  for  the  next  nearest  source 
of  food.  They  are  capable  of  flying  about 
five  miles  in  search  of  habitat,  thus 
posing  a  very  real  threat  to  mature, 
larger  diameter  spruce  and  Douglas-fir 
trees  outside  the  fire  area.    - 

Fire  killed  trees  in  the  Moose  Fire 
area  have  already  started  falling  and 
will  continue  to  come  down  over  the 
next  15-20  years.. This  will  result  in 
extremely  heavy  fuel  loads  adjacent  to 
private  property  and  the  administrative 
sites.  If  a  fire  does  occult  in  these  areas, 
the  fuel  accumulations,  fuel  continuity 
and  profile  would  make  the  fire  difficult 
to  contain  and  control.  A  large  high 
intensity  fire  would  likely  again 
threaten  or  biun  private  property, 
administrative  sites  and  valuable  forest 
resources. 

Fire-killed  trees  also  do  not  typically 
maintain  their  merchantability  as  wood 
products  for  more  than  1  to  3  years, 
depending  on  their  species  and  size. 
Sapwood  staining,  checking,  woodborer 
damage,  and  decay  will  deleteriously 
affect  volume  after  that  time.  Smaller 
diameter  trees  typically  will  not  be 
merchantable  within  a  year  while  larger 
diameter  trees  can  retain  their 
merchantability  longer  but  will  lose 
their  value  as  wood  products  as  time 
goes  on.  Removing  an  appropriate 
amount  of  fire-affected  trees  while 
considering  ecological  needs,  before 
they  lose  their  timber  value  and  starting 
the  reforestation  process  helps  facilitate 
meeting  desired  conditions  within  the 
Moose  Fire  Project  area. 

Tlie  proposed  action  includes  the 
following  resource  management 
activities:  salvage  trees  that  were  burned 
on  approximately  4300  to  5300  acres; 
use  a  combination  of  pheromone 
baiting,  trap  trees,  and  funnel  trees  to ' 
help  address  existing  and  future  spruce 
bark  beetle  and  Douglas-fir  bark  beetle 
concerns;  and  the  reduce  fuels  in  urban/ 
interfiace  and  administrative  site  areas. 
Approximately  1000  acres  are  proposed 
for  salvage  in  inventoried  roadless 
lands.  Planting  conifer  seedlings  and 
making  sure  that  best  management 
practices  would  be  maintained  on  roads 
used  for  the  salvage  would  also  be 
included  in  this  project.  Additionally, 
road  access  would  be  changed  in  two  . 
grizzly  bear  subunits  to  meet  the 
Flathead  Forest  Plan's  Amendment  19 
ten-year  goals  and  objectives,  relative  to 
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grizzly  bear  security.  Approximately  22 
miles  of  open  yearlong/seasonally  open 
road  would  be  restricted  yearlong 
within  the  Werner  Creek  and  Lower  Big 
Creek  grizzly  bear  subunits.  Also, 
approximately  57  miles  of  road  would 
be  decommissioned  in  both  grizzly  bear 
subunits. 

The  ptupose  and  need  for  the  actions 
are  to:  decrease  potential  mortality 
cause  by  bark  beetles  to  remaining  live 
Douglas-fir  and  spruce  trees  within  and 
outside  the  Moose  fire  are;  recover 
merchantable  wood  fiber  affected  by  the 
Moose  Fire  in  timely  manner  to  support 
local  communities  and  contribute  to  the 
long-term  jrield  of  forest  products;  and 
to  reduce  ftiture  fire  risk  and  hazard  by 
reducing  future  fuel  acciunulations 
caused  by  the  Moose  Fire  adjacent  to 
private  property  or  administrative  sites. 

This  EIS  will  tier  to  the  Flathead 
National  Forest  Land  and  Resource 
Management  Plan  and  EIS  of  January 
1986.  and  its  subsequent  amendments, 
which  provide  ovbrall  guidance  for  land 
management  activities  on  the  Flatheads 
National  Forest. 

Preliminary  issues  and  concerns 
include  effects  of  treatments  on 
inventoried  roadless  lands,  effects  of 
treatments  on  riparian  areas,, effects  of 
treatments  on  recreational  motorized 
access,  and  effects  of  treatments  on 
threatened/endangered  species  such  as 
bull  trout  and  grizzly  bears. 

The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  coiuts. 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  coiul  rulings,  it  is  very 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  4S-day  comment  period  so  that 
substantive  conunents  and  objections 
are  made  available  to  the  Forest  Service 


at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  environmental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statemeitf . 
Comments  may  also  address  the 
adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement  (Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procediual  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points). 

The  Responsible  Official  is  the  Forest 
Supervisor  of  the  Flathead  National 
Forest.  1935  3rd  Avenue  East,  Kalispell. 
Montana  59901.  The  Forest  Supervisor 
will  make  a  decision  regarding  this 
proposal  considering  the  comments  and 
response,  environmental  consequences 
discussed  in  the  final  EIS,  and 
applicable  laws,  regulations,  and 
policies.  The  decision  and  rationale  for 
the  decision  will  be  documented  in  a 
Record  of  Decision.  That  decision  will 
be  subject  to  appeal  under  applicable 
Forest  Service  regulations. 

Dated:  January  4.  2002. 
Cathy  Barbouletos, 

Forest  Supervisor — Flathead  National  Forest. 
[PR  Doc.  02-612  Filed  1-9-^2;  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  010302C] 

Rsherles  off  West  Coast  States  and  In 
the  Western  Pacific;  Pacific  Coast 
Groundflsh  Rshary;  Notice  of 
Availability  of  Observer  Coverage  Plan 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Notice  of  availability  of 

Observer  Coverage  Plan  for  the  Pacific 

Coast  Groundfish  Fishery. 

SUMMARY:  NMFS  anhoimces  availability 
of  the  Observer  Coverage  Plan  for  the 
Pacific  Coast  Groundfish  Fishery 
pursuant  to  Amendment  13  (bycatch 
provisions)  to  the  Pacific  Coast 


Groundfish  Fishery  Management  Plan 
(FMP). 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  or  Becky  Renko 
(Northwest  Region,  NMFS),  phone:  206- 
526-6140;  fax:  206-526-6736  and  e- 
mail:  yvonne.dereynier@noaa.gov, 
becky.renko@noaa.gov.  Copies  of  the 
Observer  Coverage  Plan  may  also  be 
obtained  from  these  contacts. 

Electronic  Access 

This  Federal  Register  dociunent  is 
also  accessible  via  the  internet  at  the 
website  of  the  Office  of  the  Federal 
Register:  http://www.access.gpo.gov/su- 
docs/aces/acesl  40.html.  The  Observer 
Coverage  Plan  is  accessible  at  http:// 
www.nwfsc.noaa.goy/fram/Observer . 

SUPPLEMENTARY  INFORMATION:  NMFS 
approved  Amendment  13  to  the  Pacific 
Coast  Groundfish  FMP  on  December  21, 
2000.  Amendment  1 3  implements  the 
bycatch  requirements  of  the  Sustainable 
Fisheries  Act  Amendments  of  1996. 
Among  other  things,  Amendment  13 
authorizes  an  at-sea  observer  program  in 
fulfillment  of  the  requirement  that  a 
standardized  reporting  methodology  for 
bycatch  be  established.  Federal  fimding 
was  obtained,  and  the  observer  program 
was  initiated  in  August  2001. 

Amendment  13  states  that  details  of 
how  observer  coverage  will  be 
distributed  across  the  West  Coast 
groundfish  fleet  will  be  described  in  an 
observer  coverage  plan  and  that  NMFS 
will  publish  an  announcement  of  the 
authorization  of  the  observer  program 
and  description  of  the  observer  coverage 
plan  in  the  Federal  Register.  To  comply 
with  this  requirement,  the  Northwest 
Fisheries  Science  Center  developed  an 
initial  Observer  Coverage  Plan 
(Sampling  Plan  and  Logistics  for  the 
West  Coast  Groundfish  Observer 
Program  (WCGOP).  Fall  2001),  which 
may  be  obtained  from  the  individuals 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  section.  The  plan  outlines  the 
initial  goals  and  methodology  of  the 
WCGOP,  and  describes  the  initial 
observer  deployments.  The  program  is 
expected  to  evolve  as  it  progresses,  and 
new  information  becomes  available. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  7,  2002. 
Ion  Kuriand, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(PR  Doc.  02-647  Filed  1-9-02;  8:45  am) 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on  Stwrt 
Supply  Request  under  ttie  United 
Stales-CariMMan  Basin  Trade 
Partnership  Act  (CBTPA). 

January  7.  2002. 

agency:  Committee  for  the 

hnplementation  of  Textile  Agreements 

(OTA). 

ACTION:  Request  for  pubUc  comments 

concerning  a  request  for  a  determination 

that  certain  shirting  fabrics,  for  use  in 

blouses,  cannot  be  supphed  by  the 

domestic  industry  in  conomercial 

quantities  in  a  timely  manner  under  the 

CBTPA. 

SUMMARY:  On  January  4,  2002  the 
Chairman  of  OTA  received  a  petition 
from  School  Apparel,  Inc.  alleging  that 
certain  shirting  fabrics,  classified  in 
subheadings  5210.21  and  5210.31  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS),  used  in  the 
production  of  women's  and  girls' 
blouses,  caimot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  It 
requests  that  blouses  of  such  fabrics  be 
eligible  for  preferential  treatment  under 
the  CBTPA.  OTA  hereby  solicits  public 
comments  on  this  request,  in  particular 
with  regard  to  whether  such  shirting 
bbrics  can  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner.  Conunents  must  be 
submitted  by  January  25,  2002  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3001,  United  States  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.  Washington,  D.C.  20230. 
FOR  FURTHER  MFORMATION  CONTACT: 
Contact:  Janet  Heinzen,  International. 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

Aathority:  Section  213(b)(2)(A)(v)(n)  of  the 
CBTPA.  as  added  by  Section  211(a)  of  the 
CBTPA;  Section  6  of  Executive  Order  No. 
13191  of  January  17,  2001. 

Bedcgroond 

The  CBTPA  provides  for  quota-  and 
duty-free  treatment  for  qualifying  textile 
and  apparel  products.  Such  treatment  is 
graierally  limited  to  products 
manufactured  from  yams  or  fabrics 
formed  in  the  United  States  or  a 
beneficiary  country.  The  CBTPA  also 
authorizes  quota-  and  duty-fr«e 
treatment  for  apparel  articles  that  are    . 
both  cut  (or  knit-to-shape)  and  sewn  or 
otherwise  assembled  in  one  or  more 


CBTPA  beneficiary  coimtries  frt)m  fabric 
or  yam  that  is  not  formed  in  the  United 
States  or  a  beneficiary  country,  if  it  has 
been  determined  that  such  fabric  or 
yams  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
■quantities  in  a  timely  manner.  In 
Executive  Order  No.  13191,  the 
President  delegated  to  CITA  the 
authority  to  determine  whether  yams  or 
fabrics  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  under  the 
CBTPA  and  directed  CITA  to  establish 
procedures  to  ensure  appropriate  public 
participation  in  any  such  determination. 
On  March  6,  2001,  CITA  published 
procediues  in  the  Federal  Register  that 
it  will  follow  in  considering  requests. 
(66  FR  13502). 

On  January  4,  2002  the  Chairman  of 
CITA  received  a  petition  from  School 
Apparel,  Inc.,  alleging  that  certain 
shirting  fabrics,  specifically  fabrics  of 
subheadings  5210.21  and  5210.31,  not 
of  square  construction,  containing  more 
than  70  warp  ends  and  filling  pidks  per 
square  centimeter,  of  average  yam 
niunber  exceeding  70  metric,  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  and  requesting  quota-  and  duty- 
free treatment  imder  the  CBTPA  for 
women's  and  girls'  blouses  that  are  both 
cut  and  sewn  in  one  or  more  CBTPA 
beneficiary  countries  from  such  fabrics. 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  these  fabrics  can  be 
supphed  by  the  domestic  industry  in 
commerciEd  quantities  in  a  timely 
manner.  Also  relevant  is  whether  other 
fabrics  that  are  supphed  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  manner  are  substitutable  for  the 
fabrics  for  purposes  of  the  intended  use. 
Comments  must  be  received  no  later 
than  January  25,  2002.  Interested 
persons  are  invited  to  submit  six  copies 
of  such  comments  or  information  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3100,  U.S.  Department  of 
Conunerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 

If  a  comment  alleges  that  these 
shirting  fabrics  can  be  supplied  by  the 
domestic  indiistry  in  commercial 
quantities  in  a  timely  manner,  CITA  will 
closely  review  any  supporting 
documentation,  such  as  a  signed 
statement  by  a  manufacturer  of  the 
fabrics  stating  that  it  produces  the 
fabrics  that  are  the  subject  of  the 
request,  including  the  quantities  that 
can  be  supplied  and  the  time  necessary 
to  fill  an  order,  as  well  as  any  relevant 
information  regarding  past  production. 


CITA  will  protect  any  business 
confidential  information  that  is  marked 
business  confidential  from  disclosure  to 
the  full  extent  permitted  by  law.  CITA 
will  make  available  to  the  public  non- 
confidential versions  of  the  request  and 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 
confidential version  and  a  non- 
confidential summary. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.02-691  Filed  1-8-02;  11:06  am) 
BHJJNG  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on  Short 
Supply  Request  under  the  United 
Stales-Caribbean  Basin  Trade 
Partnership  Act  (CBTPA) 

January  7,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Request  for  public  conunents 
concerning  a  request  for  a  determination 
that  yams  of  combed  cashmere, 
cashmere  blends  and  camel  hair  cannot 
be  supphed  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  under  the  CBTPA. 

SUMMARY:  On  January  4,  2002  the 
Chairman  of  CITA  received  a  petition 
from  Warren  Corporation,  alleging  that 
yam  of  combed  cashmere,  cashmere 
blends,  and  camel  hair,  classified  in 
subheading  5108.20.60  of  the 
Harmonised  Tariff  Schedule  of  the 
United  States  (HTSUS),  cannot  be 
supphed  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Warren  Corporation  requests 
that  apparel  articles  of  U.S.  formed 
fabric  of  such  yam  be  eligible  for 
preferential  treatment  under  the  CBTPA. 
QTA  hereby  sohcits  pubUc  comments 
on  this  request,  in  particular  v\rith  regard 
to  whether  yam  of  combed  cashmere, 
cashmere  blends,  or  camel  hair  can  be 
supphed  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Comments  must  be  submitted 
by  January  25,  2002  to  the  Chairman, 
Committee  for  the  Impl^nentation  of 
Textile  Agreements,  room  3001,  United 
States  Department  of  Conunerce,  14th 
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and  Constitution  Avenue,  N.W. 
Washington,  D.C.  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Contact:  Martin  J.  Walsh,  International 
Trade  Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202) 482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  213(b)(2)(AKv)(II)  of  the 
CBTPA.  as  added  by  Section  211(a)  of  the 
CBTPA;  Section  6  of  Executive  Order  No. 
13191  of  January  17,  2001. 

Background 

The  CBTPA  provides  for  quota-  and 
duty-free  treatment  for  qualifying  textile 
and  apparer products.  Such  treatment  is 
generally  limited  to  products 
manufactured  from  yams  or  fabrics 
formed  in  the  United  States  or  a 
beneficiary  country.  The  CBTPA  also 
authorizes  quota-  and  duty-free 
treatment  for  apparel  articles  that  are 
both  cut  (or  knit-to-shape)  and  sewn  or 
otherwise  assembled  in  one  or  more 
CBTPA  beneficiary  countries  from  fabric 
or  yam  that  is  not  formed  in  the  United 
States  or  a  beneficiary  country,  if  it  has 
been  determined  that  such  fabric  or 
yams  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner.  In 
Executive  Order  No.  13191,  the 
President  delegated  to  CITA  the 
authority  to  determine  whether  yarns  or 
fabrics  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  under  the 
CBTPA  and  directed  CITA  to  establish 
procedures  to  ensure  appropriate  public 
participation  in  any  such  determination. 
On  March  6,  2001 ,  CITA  published 
procedures  in  the  Federal  Register  that 
it  will  follow  in  considering  requests. 
(66  FR  13502). 

On  January  4,  2002  the  Chairman  of 
CITA  received  a  petition  from  Warren 
Corporation,  alleging  that  yam  of 
combed  cashmere,  cashmere  blends, 
and  camel  hair,  classified  in  HTSUS 
subheading  5108.20.60  cannot  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  and  requesting  quota-  and  duty- 
free treatment  imder  the  CBTPA  for 
apparel  articles  that  are  both  cut  (or 
knit-to-shape)  and  sewn  or  otherwise 
assembled  in  one  or  more  CBTPA 
beneficiary  coimtries  from  U.S.  formed 
fabric  of  such  yam. 

CITA  is  soliciting  public  comments 
regarding  this  request,  particularly  with 
respect  to  whether  this  yam  can  be 
supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner.  Also  relevant  is  whether  other 
yams  that  are  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 


timely  manner  are  substitutable  for  the 
yam  for  pvtrposes  of  the  intended  use. 
Comments  must  be  received  no  latet 
than  January  25,  2002.  Interested 
persons  are  invited  to  submit  six  copies 
of  such  comments  or  information  to  the 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements, 
room  3100,  U.S.  Department  of 
Commerce,  14th  and  Constitution 
Avenue,  N.W.,  Washington,  DC  20230. 

If  a  conunent  alleges  that  yam  of 
combed  cashmere,  cashmere  blends  or 
camel  hair  can  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner,  CITA  will 
closely  review  any  supporting 
documentation,  such  as  a  signed 
statement  by  a  manufacturer  of  the  yam 
stating  that  it  produces  the  yam  that  is 
in  the  subject  of  the  request,  including 
the  quantities  that  can  be  supplied  and 
the  time  necessary  to  fill  an  order,  as 
well  as  any  relevant  information 
regarding  past  production. 

CITA  will  protect  any  business 
confidential  information  that  is  marked 
business  confidential' from  disclosure  to 
the  full  extent  permitted  by  law.  CITA 
will  meike  available  to  the  public  non- 
confidential versions  of  the  request  and 
non-confidential  versions  of  any  public 
comments  received  with  respect  to  a 
request  in  room  3100  in  the  Herbert 
Hoover  Building,  14th  and  Constitution 
Avenue.  N.W.,  Washington,  DC  20230. 
Persons  submitting  comments  on  a 
request  are  encouraged  to  include  a  non- 
confidential version  and  a  non- 
confidential summary. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

|FR  Doc.02-692  Filed  1-8-02;  11:06  am] 

BILUNG  Coflik  3510-OR-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Request  of  the  Chicago  Board  of  Trade 
(CBOT)  for  Product  Approval  of  CBOT 
X-Fund  Futures 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  of  terms  and  conditions 

of  commodity  futures  contract. 

summary:  The  Chicago  Board  of  Trade 
(CBOT  or  Exchange)  has  requested  that 
the  Commission  approve  a  new  product, 
CBOT  X-fund  futures,  pursuant  to  the 
provisions  of  section  5c(c)(2)(A)  of  the 
Commodity  Exchange  Act  as  amended. 
The  Acting  Director  of  the  Division  of 
Economic  Analysis  (Division)  of  the 
Commission,  acting  pursuant  to  the 


authority  delegated  by  the  Commission 
Regulation  140.96,  has  determined  that 
public  comment  on  the  propose  product 
is  in  the  public  interest,  will  assist  the 
Commission  in  considering  the  views  of 
interested  persons,  and  is  consistent 
with  the  purpose  of  the  Commodity 
Exchange  Act. 

DATES:  Comments  must  be  received  on 
or  before  January  25,  2002. 

ADDRESSES:  Interested  persons  should 
submit  their  views  and  comments  to 
Jean  A.  Webb,  Secretary,  Conunodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre.  1155  21st  Street,  NW., 
Washington,  DC  20581.  In  addition, 
comments  may  be  sent  by  facsimile 
transmission  to  facsimile  number  (202) 
418-5521  or  by  electronic  mail  to 
secretary@cftc.gov.  Reference  should  be 
made  to  the  CBOT  X-Fund  futures 
contract. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  contact  Richard  Shilts  of  the 
Division  of  Economic  Analysis, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street  NW.,  Washington.  DC 
(202)  418-5282.  Facsimile  number: 
(202)  418-5527.  Electronic  mail: 
Manalysis@cftc.gov 

SUPPLEMENTARY  INFORMATION:  Copies  of 
the  terms  and  condition  of  the  X-Fund 
futures  contract,  as  well  as  additional 
information  about  the  contract,  are 
available  on  the  CBOT  Web  site  at: 
h  ttp  J I  www.  CBOT.  com  /cbot/www/ 
cont  modular/ 
1,2291. 14+56+13,00.html. 

Other  materials  submitted  by  the 
CBOT  in  support  of  the  request  for 
product  approval  may  be  available  upon 
request  pursuant  to  the  Freedom  of 
Information  Act  (5  U.S.C.  552)  and  the 
Conunission's  regulations  thereunder 
(17  CFR  part  145  (2000)),  except  to  the 
extent  they  are  entitled  to  confidential 
treatment  as  set  forth  in  17  CFR  145.5 
and  145.9.  Requests  for  copies  of  such 
materials  should  be  made  to  the  FOI, 
Privacy  and  Sunshine  Act  Compliance 
Staff  of  the  Office  of  Secretariat  at  the 
Commission's  headquarters  in 
accordance  with  17  CFR  145.7  and 
145.8. 

Any  person  interested  in  submitting 
wrjtten  data,  views,  or  arguments  on  the 
proposed  terms  and  conditions,  or  with 
respect  to  other  materials  submitted  by 
the  CBOT  should  send  such  comments 
to  Jean  A.  Webb,  Secretary,  Commodity 
Futures  Trading  Commission,  Three 
Lafayette  Centre,  1155  21st  Street,  NW., 
Washington,  DC  20581  by  the  specified 
date. 
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Issued  in  Washington.  DC.  on  January  3.  DEPARTMENT  OF  EDUCATION 

2002. 
Richard  A.  Shilts. 

Acting  Director. 

IFR  Doc.  02-590  Filed  1-&-02;  8:45  am) 

■UMG  COOe  8361-01-H 


President's  Commission  Excellence  in 
Special  Education 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

agency:  Department  of  Defense. 
ACTION:  Notice  of  Advisory  Committee 
meeting. 

SUMMARY:  the  Defense  Science  Board 
(DSB)  Task  Force  on  Chemical  Warfare 
Defense  will  meet  in  closed  session  on 
January  23,  2002,  at  SAIC,  hic,  4001  N. 
Fairfax  Drive,  Arlington,  VA.  The  Task 
Force  will  assess  the  possibility  of 
controlling  the  risk  and  consequences  of 
a  chemical  warfare  (CW)  attack  to 
acceptable  national  security  levels 
within  the  next  five  years. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  scientific  and  techniccd 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Task  Force  will  assess 
current  national  security  and  military 
objectives  with  respect  to  CW  attacks; 
CW  threats  that  significantly  challenge 
these  objectives  today  and  in  the  future; 
the  basis  elements  (R&D,  materiel, 
acquisition,  personnel,  training, 
leadership)  required  to  control  risk  and 
consequences  to  acceptable  levels, 
includiing  counter-proliferation; 
intelligence,  warning,  disruption; 
tactical  detection  and  protection  (active 
and  passive);  consequence  management; 
attribution  and  deterrence;  and  policy. 
The  Task  Force  will  also  assess  the 
testing  and  evaluation  necessary  to 
demonstrate  and  maintain  the  required 
capability  and  any  significant 
impediments  to  accomplishing  this  goal. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463,  as  amended  (5  U.S.C. 
App.  n),  it  has  been  determined  that  this 
Defense  Science  Board  meeting 
concerns  matters  listed  in  5  U.S.C. 
552b(c)(l),  and  that  accordingly  this 
meeting  will  be  closed  to  the  public. 

Dated:  January  4,  2002. 
LM.  B3miun, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-613  Filed  l-9-€2;  8:45  ami 
BRJJNG  CODE  S001-W-M 


AGENCY:  President's  Commission  on 
Excellence  in  Special  Education, 
Department  of  Education. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  provides  the 
location  of  the  first  meeting  of  the 
President's  Commission  on  Excellence 
in  Special  Education  (Commission). 
This  is  a  subsequent  notice  about  the 
Commission  meeting  first  published  on 
December  19.  2001.  in  the  Federal 
Register.  Vol.  66,  No.  244  on  page 
65473.  Notice  of  this  meeting  is  required 
imder  section  10(a)(2)  of  the  Federal 
Advisory  Conmiittee  Act  in  order  to 
notify  the  public  of  their  opportunity  to 
attend.  Members  of  the  general  public 
may  observe  and  listen  to  Commission 
proceedings  via  live  feed  television  at 
the  Hotel  Washington.  The  Commission 
will  not  receive  conunents  from  the 
general  public  at  this  meeting,  but  any 
member  of  the  public  is  permitted  to  file 
a  written  statement  with  the 
Commission.  Subsequent  Commission 
meetings  and  hearings  will  be  posted  on 
the  Commission's  Web  site. 
DATES  AND  TIMES:  Tuesday,  January  15, 
2002,  from  7:30  a.m.-5  p.m.  Please  note 
this  is  a  revised  time. 
ADDRESSES:  The  Commission  meeting 
will  be  held  in  Washington,  DC,  at  the 
Hotel  Washington  located  at  515  15th 
Street,  NW.,  Washington,  DC  20004. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Todd  Jones,  Executive  Director,  at  202- 
208-1312  (telephone)  or  Troy  R. 
Justesen,  Deputy  Executive  Director,  at 
202-219-0704  (telephone),  (20ai  208- 
1953  (fax),  troy. justesen^d. gov  (E-mail) 
or  via  the  Commission's  Web  site 
address  at:  http://www.ed.gov/inits/ 
commissionsboards/   " 
whspecialeducation/ sitemap. html 

SUPPLEMENTARY  INFORMATION:  The 

Commission  was  established  under 
Executive  Order  13227  (October  2,  2001) 
to  collect  information  and  study  issues 
Related  to  Federal,  State,  and  local 
special  education  programs  with  the 
goal  of  recommending  policies  for 
improving  the  educational  performance 
of  students  with  disabilities.  In 
furtherance  of  its  duties,  the 
Commission  shall  invite  experts  and 
members  of  the  public  to  provide 
information  and  guidance.  The 
Commission  shall  prepare  and  submit  a 
report  to  the  President  outlining  its 
findings  and  recommendations. 

At  the  January  meeting,  the 
Commission  will  discuss  current  and 


futtire  activities.  Specifically,  the 
Commission  will  focus  on  planning 
future  Commission  meetings  and 
hearings  to  be  held  in  locations  across 
the  nation. 

Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (i.e.,  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  fonnats)  should 
notify  Troy  R.  Justesen,  at  (202)  219- 
0704.  by  no  later  than  January  8,  2002. 
We  will  attempt  to  meet  requests  after 
this  date,  but  cannot  guarantee 
availability  of  the  requested 
accommodation.  The  meeting  site  will 
be  accessible  to  individuals  with 
mobility  impairments,  including  those 
who  use  wheelchairs. 

Records  of  all  Commission 
proceedings  are  available  for  public 
inspection  at  the  President's 
Commission  on  Excellence  in  Special 
Education,  80  F  Street,  N.W.,  Suite  408; 
Washington,  DC  20208  from  9  a.m.  to  5 
p.m.  (EST). 

Dated:  January  4,  2002. 
C.  Todd  Jones, 

Executive  Director  &■  Delegated  Functions  of 
Assistant  Secretary  for  Office  for  Civil  Rights. 
(FR  Doc.  02-594  Filed  l-d-02;  8:45  am) 
BILLING  COOE  40aO-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP01-259-000] 

ANR  Pipeline  Co.;  Notice  Shortening 
Comment  Period 

January  3,  2002. 

On  December  26,  2001,  ANR  Pipeline 
Company  (ANR)  filed  an  Offer  of 
Settlement  (Settlement)  in  the  above- 
docketed  proceeding.  ANR's  Settlement 
also  included  a  request  for  a  shortened 
comment  period.  The  Settlement 
transmittal  states  that  the  request  for  a 
shortened  comment  period  is  supported 
by  the  only  active  participants  to  this 
proceeding. 

Upon  consideration,  notice  is  hereby 
given  that  the  time  for  filing  initial 
comments  on  ANR's  Settlement  is 
hereby  shortened  to  and  including 
January  8,  2002.  Reply  comments  shall 
be  filed  on  or  before  January  15,  -2002. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-572  Filed  1-9-02;  8.45  am) 

BILLING  COOE  en7-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR02-10-000] 

Enogex,  Inc.;  Notice  of  Petition  for 
Rate  Approval 

January  4,  2002. 

Take  notice  that  on  December  18, 
2001,  Enogex  Inc.  (Enogex)  filed  a 
petition  for  approval  for  a  rate  for 
interruptible  Section  311  transportation 
service  on  expanded  facilities,  the 
Enogex  System,  the  result  of  the  merger 
of  Enogex,  Inc.  and  Transok,  LLC, 
scheduled  for  January  1,  2002.  The  rate 
will  become  effective  January  1,  2002. 
Enogex  proposes  a  rate  of  $0.70  per 
MMBtu  for  interruptible  service  on  the 
Enogex  System,  as  well  as  a  combined 
fuel  tracker  rate  of  1.51%  plus  actual 
fuel  for  use  of  low  pressure  compression 
and  dehydration  facilities. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Conunission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  All  motions  must  be  filed  with 
the  Secretary  of  the  Commission  on  or 
before  the  comment  date.  This  petition 
for  rate  approval  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./eir.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Comment  Date:  January  11,  2002. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

(FR  Doc.  02-574  Filed  1-9-02;  8:45  am] 

BILLING  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-61-000,  et  a/.] 

Bayswater  Peaidng  Facility,  LLC,  ef  a/.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  4.  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Bayswater  Peaking  Facility,  LLC 

(Docket  No.  EG02-61-O001 

On  December  28,  2001  Bayswater 
Peaking  Facility,  LLC  (the  Applicant), 
with  its  principal  offices  at  700 
Universe  Boulevard,  Juno  Beach, 
Florida  33408,  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  for  a 
determination  of  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

The  Applicant  states  that  it  is  a 
Delaware  corporation  and  is  the  owner 
and  operator  of  a  nominal  46  megawatt 
natural  gas-fired  simple  cycle  peak 
electric  generating  facility  ("Facility")  to 
be  located  in  Far  Rockaway,  Queens 
County,  New  York.  The  Facility  will  sell 
energy,  capacity,  and  ancillary  services 
into  the  wholesale  generation  market. 

Comment  Date:  January  25,  2002.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

2.  MAIN  Wind  L  LLC 

[Docket  No.  EG02-62-O001 

Take  notice  that  on  January  2,  2002. 
MAIN  Wind  I.  LLC,  650  NE  HoUaday, 
Suite  700.  Portland,  Oregon  97232,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

The  applicant  is  a  limited  liability 
company  organized  under  the  laws  of 
the  State  of  Oregon  and  a  wholly  owned 
subsidiary  of  PacifiCorp  Power 
Marketing,  Inc.,  an  Oregon  corporation 
(PPM).  PPM  is  a  wholly  owned 
subsidiary  of  PacifiCorp  Holdings,  Inc., 
a  Delaware  corporation  with  general 
offices  in  Portland,  Oregon  (PHI).  PHI  is 
a  wholly  owned  subsidiary  of  NA 
General  Partnership,  a  Nevada  general 
partnership  (NAGP).  NAGP's  two 
partners  are  Scottish  Power  NA  1 
Limited  and  Scottish  Power  NA  2 


Limited.  Scottish  Power  NA  1  Limited 
and  Scottish  Power  NA  2  Limited  are 
private  limited  companies  incorporated 
in  Scotland  and  are  wholly  owned 
subsidiaries  of  ScottishPower  pic.  a 
public  limited  corporation  organized 
under  the  laws  of  Scotland. 

The  applicant  will  be  engaged  directly 
and  exclusively  in  the  business  of 
owning  and/or  operating  one  or  more 
eligible  facilities  (the  Facilities)  and 
selling  at  wholesale  at  market-based 
rates  electric  energy  from  the  Facilities. 
Once  constructed,  the  Facilities  will 
consist  of  an  approximately  50  MW 
wind-powered  electric  generation 
facility  located  near  Mendota.  Illinois, 
and  may  also  include  an  additional 
approximately  50  MW  wind-powered 
generation  facility  located  near 
Mendota,  Illinois.  Copies  of  the 
application  have  been  served  upon  the 
Oregon  Public  Utility  Commission  and 
the  Illinois  Public  Utility  Commission, 
as  "affected  state  conunissions"  under 
18  CFR  §  365.2(b)(3).  and  the  Securities 
and  Exchange  Commission. 

Comment  Date:  January  25,  2002.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

S.MAPPWindLLLC 

[Docket  No.  EG02-63-000I 

Take  notice  that  on  January  2.  2002. 
MAPP  Wind  I.  LLC,  650  NE  HoUaday, 
Suite  700,  Portland,  Oregon  97232.  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  determination  of  exempt 
wholesale  generator  status  pursuant  to 
part  365  of  the  Commission's 
regulations. 

The  applicant  is  a  limited  liability 
company  organized  under  the  laws  of 
the  State  of  Oregon  and  a  wholly  owned 
subsidiary  of  PacifiCorp  Power 
Marketing,  Inc.,  an  Oregon  corporation 
(PPM).  PPM  is  a  wholly  owned 
subsidiary  of  PacifiCorp  Holdings,  Inc., 
a  Delaware  corporation  with  general 
offices  in  Portland,  Oregon  (PHI).  PHI  is 
a  wholly  owned  subsidiary  of  NA 
General  Partnership,  a  Nevada  general 
partnership  (NAGP).  NAGP's  two 
partners  are  Scottish  Power  NA  1 
Limited  and  Scottish  Power  NA  2 
Limited. 

Scottish  Power  NA  1  Limited  and 
Scottish  Power  NA  2  Limited  are  private 
limited  companies  incorporated  in 
Scotland  and  are  wholly  owned 
subsidiaries  of  ScottishPower  pic,  a 
public  limited  corporation  organized 
under  the  laws  of  Scotland. 

The  applicant  will  be  engaged  directly 
and  exclusively  in  the  business  of 
owning  and/or  operating  one  or  more 
eligible  facilities  (Facilities)  and  selling 
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at  wholesale  at  market-based  rates 
electric  energy  from  the  Facilities.  Once 
constructed,  the  Facilities  will  consist  of 
an  approximately  51  MW  wind-powered 
electric  generation  facility  located  in 
southwestern  Minnesota,  and  may  also 
include  an  additional  approximately  80 
MW  wind-powered  generation  facility 
located  in  southwestern  Minnesota. 
Copies  of  the  application  have  been 
served  upon  the  Oregon  Public  Utility 
Commission  and  the  Minnesota  Public 
Utility  Commission,  as  "affected  state 
commissions"  under  18  CFR 
§  365.2(b)t3),  and  the  Securities  and 
Exch^ge  Commission. 

Comment  Date:  January  25,  2002.  The 
commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  West  Georgia  Generating  Company, 
LLC 

[Docket  No.  ER99-2186-0011 

Take  notice  that  on  E)ecember  31 , 
2001,  West  Georgia  Generating 
Company,  LLC  (West  Georgia)  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
change  in  upstream  ownership  of  West 
Georgia  that  may  be  relevant  to  West 
Georgia's  market-based  rate  authority. 
West  Georgia  submits  that  this  change 
does  not  affect  West  Georgia's  market- 
based  authority. 

Comment  Date:  January  22,  2002. 

5.  Geysers  Power  Company,  LLC 

[Docket  No.  ER02-236-O011 

Take  notice  that  on  December  31, 
2001,  Geysers  Power  Company,  LLC 
(Geysers  Power),  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission]  substitute 
rate  sheets  which  replace  certain  of  the 
rate  sheets  submitted  by  Geysers  Power 
in  the  above-referenced  dodcet  on 
October  31,  2001,  conditionally 
accepted  and  suspended  by  the 
Commission  on  December  19,  2001. 
Geysers  Power,  LLC,  97  FERC  61,295 
(2001).  Geysers  Power  requests  waiver 
for  Commission  regulations  to  permit  it 
to  establish  an  effective  date  of  January 
1,  2002,  for  these  substitute  rate  sheets, 
subject  to  the  terms  of  the  December  19, 
2001  Order. 

Comment  Date:  January  22,  2002. 

6.  PacifiCorp  | 
(Docket  No.  ER02-653-000] 

Take  notice  that  PacifiCorp  on 
December  31.  2001,  tendered  for  filing 
in  accordance  with  18  CFR  35  of  the 
Commission's  rules  and  regulations. 
Fourth  Revised  Volume  No.  11  (Tariff) 
incorporating  proposed  changes  to  its 
Open  Access  'Transmission  Tariff  due  to 


retail  direct  access  in  the  state  of  Oregon 
and  generation  interconnection 
requirements.  Copies  of  this  filing  were 
supplied  to  the  Washington  Utilities 
and  Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

PacifiCorp  has  requested  an  effective 
date  ofMarch  1,2002. 

Comment  Date:  January  22,  2002. 

7.  PacifiCorp 

[Docket  No.  ER02-654-0001 

Take  notice  that  PacifiCorp  on 
December  31,  2001,  tendered  for  filing 
in  accordance  with  18  CFR  35  of  the 
Commission's  Rules  and  Regulations,  a 
Network  Integration  Transmission 
Service  Agreement  with  Basin  Electric 
Power  Cooperative  (Basin)  imder 
PacifiCorp's  FERC  Electric  Tariff,  Third 
Revised  Volume  No.  11  (Tariff). 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission  and  the 
Public  Utility  Commission  of  Oregon. 
Comment  Date:  January  22,  2002. 

8.  New  England  Power  Pool 

[Docket  No.  ER02-655-0001 

Take  notice  that  on  December  31, 
2001,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee  filed 
for  acceptance  materials  to  permit 
NEPOOL  to  expand  its  membership  to 
include  J.  Aron  &  Company  (J.  Aron), 
the  Connecticut  Office  of  Consumer 
Counsel  (CT  OCC).  and  Entergy  Nucleai' 
Vermont  Yankee,  LLC  (ENVY).  The 
Participants  Committee  requests 
effective  dates  of  January  1,  2002, 
February  1,  2002,  and  March  1,  2002  for 
commencement  of  participation  in 
NEPOOL  by  J.  Aron,  CT  OCC,  and 
ENVY,  respectively. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  January  22.  2002. 

9.  New  England  Po%ver  Pool 

[Docket  No.  ER02-656-O00) 

Take  notice  that  on  December  31. 
2001,  the  New  England  Power  Pool 
(NEPOOL)  Participants  Committee 
submitted  a  filing  requesting  the 
approval  of  proposed  changes  to 
NEPOOL  Market  Rules  &  Procedures  5, 
9,  Appendix  11-D  and  20,  to  modify 
NEPOOL' s  Load  Response  Program.  The 
proposed  modifications  were  developed 
to  increase  participation  in  the  Program. 

The  NEPOOL  Participants  Committee 
states  that  copies  of  these  materials  were 
sent  to  the  New  England  state  governors 
and  regulatory  commissions  and  the 
Participants  in  the  New  England  Power 
Pool. 


Comment  Date:  January  22,  2002. 

10.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-657-0001 

Take  notice  that  on  December  31, 
2001,  PJM  Interconnection.  L.L.C.  (PJM), 
submitted  for  filing  revisions  to  the 
Reliability  Assurance  Agreement 
Among  Load  Serving  Entities  in  the  PJM 
Control  Area  (RAA).  PJM  states  that  the 
proposed  changes  will  expand 
membership  in  the  RAA's  Reliability    , 
Committee  to  include  more  market 
participants,  as  desired  by  the 
Commission.  Copies  of  this  filing  were 
served  upon  all  PJM  members  and  the 
state  electric  utility  regulatory 
commissions  in  PJM. 

PJM  proposes  January  1,  2002  as  the 
effective  date  for  these  changes  and,  to 
that  end,  requests  waiver  of  the 
Commission's  60-day  notice 
requirement. 

Comment  Date:  January  22,  2002. 

11.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-658-000] 

Take  notice  that  on  December  31, 
2001,  PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  revisions  to  the  PJM  West 
Reliability  Assurance  Agreement 
Among  Load  Serving  Entities  in  the  PJM 
West  Region  (West  RAA).  PJM  states 
that  the  proposed  revisions  will  better 
coordinate  the  capacity  procedures  and 
markets  under  the  West  RAA  with  those 
in  effect  for  PJM's  existing  control  area 
under  the  Reliability  Assurance 
Agreement  Among  Load  Serving 
Entities  in  the  PJM  Control  Area  and 
also  place  a  ceiling  on  the  exposure  of 
load-serving  entities  to  capacity 
deficiency  charges  under  the  West  RAA. 
PJM  states  that  these  changes  also 
expand  membership  in  the  West  RAA's 
Reliability  Committee  to  include  more 
market  participants,  as  desired  by  the 
Commission. 

PJM  states  that  it  has  designated 
January  1,  2002  as  the  effective  date  for 
diese  (Ganges,  to  be  consistent  with  the 
effective  date  previously  requested  for 
the  West  RAA  and  other  PJM  West 
documents  in  Docket  No.  RTOl-98-000. 
PJM  requests,  however,  that  the 
Commission,  through  suspension  or 
otherwise,  assign  to  the  West  RAA 
amendments  in  this  docket  the  same 
effective  date  as  is  established  for  the 
West  RAA  in  Docket  No.  RTOl-98-000 
and,  to  the  extent  necessary,  grant 
waiver  of  the  Commission's  60-day 
notice  requirement. 

Copies  of  this  filing  were  served  upon 
all  PJM  members,  the  state  electric 
utility  regulatory  commissions  in  PJM, 


«    I  ml 


irk       n/^rko   /XT»A.:^.n^ 


Federal  Register/ Vol.  67,  No.  7 /Thursday,  January  10,  2002 /Notices 


1335 


and  all  parties  listed  on  the  official 
service  list  in  Docket  No.  RTOl-98-000. 

Comment  Date:  January  22,  2002. 

12.  Xcel  Energy  Services  Inc. 

[Docket  No.  ER02-659-0001 

.  Take  notice  that  on  December  31, 
2001,  Xcel  Energy  Services  Inc.  (XES), 
on  behalf  of  Soudiwestem  Public 
Service  Company  (Southwestern), 
submitted  for  filing  a  Transaction 
Agreement  between  Southwestern  and 
El  Paso  Electric  Company.  XES  requests 
that  this  agreement  become  effective  on 
January  1,2002. 

Comment  Date:  January  22,  2002. 

13.  Deseret  Generation  &  Transmission 
Co'operative,  Inc. 

[Docket  No.  ER02-66O-0OOJ 

Take  notice  that  on  December  31, 
2001,  Deseret  Generation  & 
Transmission  Co-operative,  Inc. 
(Deseret)  submitted  for  filing  amended 
and  executed  long-term  firm  point-to- 
point  transmission  service  agreement 
with  IDACORP  Energy  L.P.  (IDACORP). 
A  copy  of  this  filing  was  served  on 
IDACORP. 

Deseret  requests  an  effective  date  of 
January  1,  2002. 

Comment  Date:  January  22,  2002. 

14.  Connexus  Energy 

[Docket  No.  ER02-661-000) 

Take  notice  that  on  December  31, 
2001,  Connexus  Energy  submitted  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
revised  sheets  to  Connexus  Energy's 
Electric  Rate  Schedule  FERC  No.  1. 
Connexus  Energy  states  that  the  revised 
sheets  effect  minor  rate  changes  under 
Connexus  Energy's  contract  with  Elk 
Elvet  Mimicipal  Utilities.  Connexus 
Energy  requests  waiver  of  the 
Commission's  notice  requirement  to 
allow  a  January  1,  2002  effective  date. 

Comment  Date:  January  22,  2002. 

15.  Boston  Edison  Company 

[Docket  No.  ER02-662-000J 

Take  notice  that  on  December  31, 
2001,  Boston  Edison  Company  (Boston 
Edison)  tendered  for  filing  an 
unexecuted  interconnection  Agreement 
between  Boston  Edison  and  ICiC 
Bellingham,  LLC  (IDC  Bellingham). 
Boston  Edison  requests  an  effective  date 
ofMarch  1,2002. 

Boston  Edison  states  that  it  has  served 
a  copy  of  the  filing  on  IDC  Bellingham 
and  the  Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  Date:  January  22,  2002. 


16.  Public  Service  Company  of  New 
Hampshire 

[Docket  No.  ER02-663-000] 

Take  notice  that  on  December  31, 
2001,  Public  Service  Company  of  New  - 
Hampshire  (PSNH)  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
informational  statement  concerning 
PSNH's  fuel  and  purchased  power 
adjustment  clause  charges  and  credits 
for  the  periods  of  July  1 ,  2000  to  March 
31,2001. 

This  informational  statement  is 
submitted  pursuant  to  a  settlement 
agreement  approved  by  the  Commission 
in  Publ.  Serv.  Co  of  New  Hampshire,  57 
FERC  H  61,068  (1991),  and  a  settlement 
stipulation  approved  by  the 
Conunission  by  Letter  Order  in  Docket 
Nos.  ER91-143-000,  ER91-235-000  and 
EL91-15-000,  dated  July  22,  1992. 

Copies  of  this  filing  were  served  upon 
the  Town  of  Ashland  Electric  Company 
and  the  New  Hampton  Village  Precinct. 

Comment  Date:  January  22,  2002. 

17.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-664-000) 

Take  notice  that  on  December  31, 
2001 ,  American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  filing  Firm 
and  Non-Firm  Point-to-Point  Service 
Agreements  for  Maclaren  Energy  Inc. 

ATCLLC  requests  an  effective  date  of 
January  1,  2002. 

Comment  Date:  January  22,  2002. 

18.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER02-665-000J 

Take  notice  that  on  December  31, 
2001,  Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  Service  Agreement  for  Short- 
Term  Firm  Point-To-Point  Transmission 
Service  with  the  United  States  of 
America  Department  of  Energy  acting  by 
and  through  the  Bonneville  Power 
Administration  (Bonneville),  as 
Transmission  Customer.  A  copy  of  the 
filing  was  served  upon  Bonneville. 

Co/mnentZ)ate:  January  22,  2002. 

19.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-€66-O00l 

Take  notice  that  on  December  31, 
2001,  Cineigy  Services,  Inc.,  (Provider), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  proposed  renewal  of 
Cinergy  Rate  Schedule  No.  292,  by  and 
between  Provider  and  NewEnergy,  Inc. 
(Customer).  The  successive  annual  term 
is  in  accordance  with  Cinergy  Rate 
Schedule  No.  292,  which  has  been 
previously  accepted  by  the  Commission 
under  FERC  Docket  No.  EROl-882. 


Provider  and  Customer  are  requesting 
an  effective  dateof  January  1,  2002. 
Comment  Date:  January  22,  2002. 

20.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-667-000] 

Take  notice  that  on  December  31, 
2001,  Cinergy  Services,  Inc.,  (Provider), 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  proposed  renewal  of 
Cinergy  Rate  Schedule  No.  288,  by  and 
between  Provider  and  FirstEnergy 
Services  Corp.  (Customer).  The 
successive  annual  term  is  in  accordance 
with  Cinergy  Rate  Schedule  No.  288, 
which  has  been  previously  accepted  by 
the  Commission  under  FERC  Docket  No. 
EROl-881. 

Provider  and  Customer  are  requesting 
an  effective  date  of  Januar\'  1 ,  2002. 

Comment  Date:  January  22,  2002. 

21.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-668-O001 

Take  notice  that  on  December  31, 
2001,  Cinergy  Services,  Inc.  (Provider) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  proposed  renewal  of 
Cinergy  Rate  Schedule  No.  286,  by  and 
between  Provider  and  Strategic  Energy. 
LLC  (Customer).  The  successive  annual 
term  is  in  accordance  with  Cinergy  Rate 
Schedule  No.  286,  which  has  been 
previously  accepted  by  the  Commission 
under  FERC  Docket  No.  EROl-880. 

Provider  and  Customer  are  requesting 
an  effective  date  of  January  1.  2002. 

Comment  Date:  January  22.  2002. 

22.  Bayswater  Peaking  Facility,  LLC 

[Docket  No.  ER02-669^^)O0l 

Take  notice  that  on  December  28, 
2001,  Bayswater  Peaking  Facility,  LLC 
(Bayswater)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  application  for 
authorization  to  sell  wholesale  power  at 
market-basedrates,  and  certain  ancillary 
services  at  market-based  rates  into  the 
New  York  market.  Bayswater  also 
requested  that  the  Commission  accept 
for  filing  a  long-term  Power  Purchase 
Agreement  for  the  sale  of  the  power 
from  Bayswater  to  the  Long  Island 
Power  Authority  as  a  stand-alone  rate 
schedule  under  its  proposed  market  rate 
tariff.  Bayswater  has  requested  that  this 
Market  Rate  Tariff  become  effective 
upon  commencement  of  service. 

Copies  of  this  filing  have  been  served 
on  the  New  York  State  Public  Service 
Commission  and  the  Long  Island  Power 
Authority. 

Comment  Date:  January  22,  2002. 
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23.  Delmarva  Power  k  Light  Company 

(Docket  No.  ER02-670-(M)0| 

Take  notice  that  on  December  31. 
2001,  Delmarva  Power  &  Light  Company 
(Dehnarva),  tendered  for  filing  revised 
rate  schedule  sheets  between  Delmarva 
and  each  of  the  Delaware  Cities  of 
Milford,  Newark,  and  New  Castle  and 
the  Delaware  Towns  of  Middletown, 
Clayton,  and  Smryna  (collectively,  the 
Municipalities).  Delmarva  also  tendered 
for  filing  a  revised  rate  schedule 
between  Delmarva  and  the  Delaware 
Municipal  Electric  Corporation 
(DEMEC).  Delmarva  requests  that  the 
Commission  waive  its  notice  of  filing 
requirements  to  allow  all  of  the  revised 
rate  schedule  sheets  to  bec»me  effective 
asof  January  1,2002. 

Copies  of  the  filing  were  served  upon 
the  Delmarva's  jurisdictional  customers 
and  the  Delaware  Public  Service 
Commission. 

Comment  Date:  January  22.  2002. 

24.  CimAgra  Trade  Group.  Inc. 

[Docket  No.  ER02-672-0001 

Take  notice  that  on  December  28, 
2001,  ConAgra  Energy  Services,  Inc. 
changed  its  name  to  ConAgra  Trade 
Group,  Inc.  All  contractual  agreements 
with  ConAgra  Energy  Services,  Inc. 
remain  unaffected  and  will  be  - 
performed  by  ConAgra  Trade  Group, 
Inc. 

Comment  Date:  January  22,  2002. 

25.  Midwest  Independent  Transmission 
Sjrstem  Operator,  Inc. 


[Docket  No.  ER02-673-000) 

Take  notice  that  on  December  31, 
20Q1,  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  filed  proposed 
amendments  to  its  Open  Access 
Transmission  Tariff  (OATT)  and 
Agreement  of  Transmission  Facilities 
Owners  to  Organize  the  Midwest  ISO 
(Midwest  ISO  Agreement)  in 
compliance  with  the  Commission's 
Order  in  Docket  No.  ER98-1438-000,  et 
al..  Midwest  Independent  Transmission 
System  Operator,  hic,  97  FERC  H  61,033 
(2001),  which  required  the  Midwest  ISO 
to  place  and  provide  all  load  imder  the 
Midwest  ISO  OATT. 

The  Midwest  ISO  requests  that  its 
amendments  become  effective  on  the 
later  of  February  1 ,  2002  or  the  date  the 
Midwest  ISO  begins  providing  service 
under  its  OATT. 

The  Midwest  ISO  also  seeks  waiver  of 
the  Commission'^  regulations,  18  CFR 
385.2010  (2001)  with  respect  to  service 
on  all  parties  on  the  official  service  list 
in  this  proceeding.  The  Midwest  ISO 
has  electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 


Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
commissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  website  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 
Comment  Date:  January  22,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

C.  B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-620  Filed  1-9-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EROO-3668-003,  et  al.] 

Commonwealth  Edison  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

January  3,  2001. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 


accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Commonwealth  Edison  Company 

[Docket  No.  EROO-3668-0031 

Take  notice  that  on  December  10, 
2001,  Commonwealth  Edison  Company 
(ComEd),  in  compliance  with  the 
Commission's  November  9,  2001  "Order 
Conditionally  Accepting  Compliance 
Filing,"  97  FERC  H  61.171  (2001), 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Conunission)  in  the  above-referenced 
proceeding  a  revised  compliance  filing. 
As  required  by  the  Commission,  ComEd 
deleted  modifications  of  the  unexecuted 
Interconnection  Agreement  related  to 
the  additions  to. Section  7.1  and  the 
modification  to  Appendix  C  of  the 
Interconnection  Agreement.  Copies  of 
this  filing  were  served  on  University 
Park,  on  the  Illinois  Commerce 
Commission  and  on  the  parties 
designated  on  the  official  service  list 
compiled  by  the  Secretary. 
Conmient  Date:  January  44,  2002. 

2.  Duke  Energy  Corporation 

[Docket  No.  ER01-1616-006J 
Take  notice  that  on  December  28, 

2001,  Duke  Energy  Corporation  filed  a 

refund  report  in  the  above-captioned 

proceeding. 
Comment  Date:  January  18,  2002. 

3.  P)M  Interconnection,  L.L.C. 

[Docket  No.  ER02-563-O00] 

Take  notice  that  on  December  28, 
2001,  PJM  Interconnection,  L.L.C.  (PJM) 
tendered  for  filing  a  notice  of 
withdrawal  of  its  proposed  amendments 
to  section  8.6  of  the  Appendix  to 
Attachment  K  of  PJM's  Open  Access 
Transmission  Tariff  and  to  Schedule  1 
of  the  Amended  and  Restated  Operating 
Agreement  of  PJM  Interconnection, 
L.L.C.  filed  in  tliis  docket.  PJM  proposed 
the  amendments  to  conform  the 
provisions  of  PJM's  interregional 
congestion  pilot  program  between  PJM 
and  the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  to  the  provisions 
filed  by  NYISO  in  Docket  No.  ER02- 
194-000.  PJM  seeks  to  withdraw  the 
pr6posed  conforming  amendments 
because  the  Federal  Energy  Regulatory 
Commission  rejected  the  corresponding 
NYISO  provisions. 

Copies  of  this  filing  have  been  served 
on  all  PJM  Members,  the  NYISO,  the 
state  electric  utility  regulatory 
commissions  in  the  PJM  and  NYISO 
control  areas,  and  the  parties  on  the    ■ 
official  service  lists  in  Docket  Numbers 
EROl-2528,  ER02-194-000,  and  ER02- 
563-000. 

Comment  Date:  January  18,  2002. 
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4.  Exelon  Generation  Company,  LLC 

[Docket  No.  ER02-61 5-000] 

Take  notice  that  on  December  27, 
2001,  Exelon  Generation  Company,  LLC 
(Exelon  Generation),  submitted  for  filing 
a  power  sales  service  agreement 
between  Exelon  Generation  and 
American  Electric  Power  Services 
Corporation  as  agent  for  the  AEP 
Companies  under  Exelon  Generation's 
wholesale  power  sales,  tariff,  FERC 
Electric  Tariff  Original  Volume  No.  2 

Comment  Date:  January  17,  2002. 

5.  San  Diego  Gas  &  Electric  Company 

(Docket  No.  ER02-635-0001 

Take  notice  that  on  December  28, 
2001,  San  Diego  Gas  &  Electric  (SDG&E) 
tendered  for  filing  a  change  in  rates  for 
the  Transmission  Revenue  Balancing 
Account  Adjustment  and  the 
Transmission  Access  Charge  Balancing 
Account  Adjustment  set  forth  in  its 
Transmission  Ovraer  Tariff  (TO  Tariff). 
The  effect  of  this  rate  change  is  to 
-  increase  rates  for  jurisdictional 
transmission  service  utilizing  that 
portion  of  the  California  Independent 
System  Operator-Controlled  Grid  owned 
by  SDG&E.  SDG&E  requests  that  this 
rate  change  be  made  effective  January  1, 
2002. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  the  California 
Independent  System  Operator  and  other 
interested  parties. 

Comment  Date:  January  18,  2002. 

6.  Southern  California  Edison  Company 

[Docket  No.  ER02-636-0001 

Take  notice  that  on  December  28, 
2001,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  a 
revision  to  its  "Transmission  Owner 
Tariff,  FERC  Electric  Tariff.  Substitute 
First  Revised  Original  Volume  No.  6.  to 
reflect  the  annual  update  of  the 
Transmission  Revenue  Balancing 
Account  Adjustment  and  the 
Transmission  Access  Charge  Balancing 
Account  Adjustment  to  become  effective 
January  1,  2002. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California,  the  California 
Independent  System  Operator,  and  all 
interested  parties. 

Comment  Date:  January  18,  2002. 

7.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER02-637-0G01 

Take  notice  that  on  December  28, 
2001,  Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  changes  in 
rates  for  the  Transmission  Revenue 
Balancing  Account  Adjustment 
(TRBAA)  rate  set  forth  in  its 


Transmission  Owner  Tariff  (TO  Tariff), 
the  Reliability  Services  (RS)  rates  set 
forth  in  both  its  TO  Tariff  and  its 
Reliability  Services  Tariff  (RS  Tariff) 
(certain  customers'  RS  rates  are  in  the 
TO  Tariff  while  other  customers'  RS 
rates  are  in  the  separate  RS  Tariff)  and 
the  Transmission  Access  Charge 
Balancing  Account  Adjustment 
(TACBAA)  also  set  forth  in  its  TO  Tariff. 
With  the  exception  of  the  TACBAA  rate, 
these  changes  in  rates  are  proposed  to 
become  effective  January  1,  2002. 

Copies  of  this  filing  have  been  served 
upon  the  California  Independent  System 
Operator  (ISO),  Scheduling 
Coordinators  registered  with  the  ISO, 
Southern  California  Edison  Company, 
San  Diego  Gas  &Electric  Company,  the 
California  Public  Utilities  Commission 
and  other  parties  to  the  official  service 
lists  in  recent  "TO  Tariff  rate  cases,  FERC 
Docket  Nos.  EROO-2360-000  and  EROl- 
66-000. 

Comment  Date:  January  18,  2002. 

8.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER02-638-000| 

Take  notice  that  on  December  28, 
2001,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  filed 
revisions  to  its  Market  Administration 
and  Control  Area  Services  Tariff  and 
Open  Access  Transmission  Tariff  in 
order  to  implement  a  new  program  that 
will  allow  market  participants  to  "pre- 
schedule"  external  transactions  and 
wheels-through.  The  NYISO  has 
requested  an  effective  date  of  February 
28.  2002. 

The  NYISO  has  served  a  copy  of  this 
filing  upon  parties  on  the  official  service 
lists  maintained  by  the  Commission  for 
the  above-captioned  docket. 

Commenf  Date.- January  18,  2002. 

9.  New  York  Independent  System 
Operator,  Inc. 

[Docket  No.  ER02-639-000] 

Take  notice  that  on  December  28, 
2001,  the  New  York  Independent 
System  Operator,  Inc.  (NYISO)  filed  a 
revision  to  Schedule  1,  Section  3A  of  its 
Open  Access  Transmission  Tariff 
(OATT),  to  specifically  enumerate 
"Regulatory  fees"  as  a  recoverable 
NYISO  cost.  The  NYISO  has  requested 
a  waiver  of  notice  requirements  and  has 
proposed  an  effective  date  of  January  1 , 
2002  for  the  filing. 

The  NYISO  has  served  a  copy  of  this 
filing  upon  all  parties  that  have 
executed  service  agreements  under  the 
NYISO's  OATT  and  Services  Tariff. 

Comment  Date:  January  18,  2002. 


10.  Western  Resources,  Inc. 

[Docket  No.  ER02-640-O001 

Take  notice  that  on  December  28, 
2001,  Western  Resources,  Inc.  (WR) 
tendered  for  filing  a  Service  Agreement 
between  WR  and  Mississippi  Delta 
Energy  Agency  (MDEA).  WR  states  that 
the  purpose  of  this  agreement  is  to 
permit  MDEA  to  take  service  under 
WR's  Market  Based  Power  Sales  Tariff 
on  file  with  the  Commission.  This 
agreement  is  proposed  to  be  effective 
November  28,  2001. 

Copies  of  the  filing  were  served  upon 
MDEA  and  the  Kansas  Corporation 
Commission. 

Comment  Date:  January  18,  2002. 

11.  Ameren  Services  Company 

[Docket  No.  ER02-641-OO0I' 

Take  notice  that  on  December  28, 
2001.  Ameren  Services  Company  (ASC) 
tendered  for  filing  a  Service  Agreement 
for  Long  Term  Firm  Point-to-Point 
Transmission  Services  between  ASC 
and  Ameren  Energy.  Inc.  ASC  asserts 
that  the  purpose  of  the  Agreement  is  to 
permit  ASC  to  provide  transmission 
service  to  Ameren  Energy.  Inc.  pursuant 
to  Ameren's  Open  Access  Transmission 

Tariff. 

Comment  Date:  January  18,  2002. 

12.  Exelon  Generation  Company,  LLC 

[Docket  No.  ER02-642-000| 

Take  notice  that  on  December  27, 
2001.  Exelon  Generation  Company.  LLC 
(Exelon  Generation),  submitted  for  filing 
a  notice  of  cancellation  of  its  service 
agreement  for  the  purchase  and  sale  of 
power  and  energy  with  Sempra  Energy' 
Trading  Corp.  f/k/a  AIG  Trading 
Corporation.  Copies  of  the  filing  have 
been  served  on  the  parties  to  the 
affected  service  agreements. 

Exelon  Generation  proposes  that  the 
cancellations  be  made  effective  on 
December  26,  2001,  and  therefore 
requests  waiver  of  the  Commission's 
notice  requirement. 

Comment  Date:  January  18,  2002. 

13.  Southern  California  Edison 
Company 

[Docket  No.  ER02-643-0001 

Take  notice,  that  on  December  28, 
2001,  Southern  California  Edison 
Company  (SCE)  tendered  for  filing  the 
Amended  and  Restated  District-Edison 
1987  Service  and  Interchange 
Agreement  (Agreement)  between  SCE 
and  The  Metropolitan  Water  District  of 
Southern  California  (District),  which 
provides  the  terms  to  redefine  the 
methodology  for  valuing  the  retiun  of 
exchange  energy  delivered  by  District  to 
SCE  after  January  17,  2001,  for  the 
contract  year  beginning  October  1,  2000. 
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Copies  of  this  fiUng  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  District. 

SCE  requests  the  Commission  to 
assign  an  effective  date  January  17,  2001 
to  the  Agreement. 

Comment  Date:  January  18,  2002. 

14.  Northeast  Utilities  Service 
•Company,  Holyoke  Water  Power 
Company,  Holyoke  Power  and  Electric 
Company 

(Docket  No.  ER02-644-0001 

Take  notice  that  on  December  28, 
2001,  Northeast  Utilities  Service 
Company  (NUSCO),  on  behalf  of 
Holyoke  Water  Power  Company  (HWP) 
and  Holyoke  Power  and  Electric 
Company  (HP&E).  tendered  for  filing  (1) 
an  amendment  extending  through 
December  31,  2002  the  term  of  an 
agreement  for  the  sale  of  100  percent  of 
the  net  output  of  the  Mt.  Tom  Power 
Plant  (Mt.  Tom)  from  HWP  to  HP&E  and 
(2)  an  amendment  extending  through 
December  31,  2002  the  term  of  an 
agreement  for  the  sale  of  100  percent  of 
HP&E's  entitlement  to  Mt.  Tom's  net 
output  from  HP&E  to  Select  Energy,  Inc. 
NUSCO.  HWP,  and  HP&E  seek  an 
effective  date  for  the  amendments  of 
January  1,  2002. 

Comment  Date:  January  18,  2002. 

15.  American  Transmission  Company 
LLC 

(Docket  No.  ER02-645-000] 

Take  notice  that  on  December  28, 
2001,  American  Transmission  Company 
LLC  (ATCLLC)  tendered  for  filing  OATT 
revisions  to  accommodate  retail  access 
in  Michigan.  ATCLLC  requests  an 
effective  date  of  January  1,  2002. 

Comment  Date:  January  18,  2002. 

16.  Alliant  Energy  Corporate  Services, 
Inc. 

[Docket  No.  ER02-646-0001 

Take  notice  that  on  December  28, 
2001,  Alliant  Energy  Corporate  Services, 
Inc.  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  executed  Service 
Agreements  with  Dairyland  Power 
Cooperative  establishing  Dairyland 
Power  Cooperative  as  a  Long-term  Firm 
Point-to-Point  Transmission  Customer 
under  the  terms  of  the  Alliant  energy 
corporate  Services,  Inc.  Open  Access 
Transmission  Tariff. 

Alliant  Energy  Corporate  Services, 
Inc.  requests  effective  dates  of  May  1, 
2001  for  service  agreement  with  OASIS 
request  numbers  834751  and  834744; 
May  1,  2000  for  service  agreement  with 
OASIS  request  numbers  584184  and 
584180;  May  1. 1999  for  service 
agreement  with  OASIS  request  407826 


and  accordingly,  seeks  waiver  of  the 
Commission's  notice  requirements.  A 
copy  of  this  filing  has  been  served  upon 
the  Illinois  Commerce  Commission,  the 
Minnesota  Public  Utilities  Commission, 
the  Iowa  Department  of  Commerce,  and 
the  Public  Service  Conmiission  of 
Wisconsin. 
Comment  Date:  January  18.  2002. 

17.  Alliant  Energy  Corporate  Services, 
Inc. 

(Docket  No.  ER02-647-0001 

Take  notice  that  on  December  28, 
2001,  Alliant  Energy  Corporate  Services, 
Inc.  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  executed  Service 
Agreements  with  NRG  Power  Marketing 
Inc.  establishing  EnXco,  Inc.  as  a  Short- 
Term  Firm  and  Non-Firm  Point-to-Point 
Transmission  Customer  imder  the  terms 
of  the  Alliant  Energy  Corporate 
Services,  Inc.  Open  Access 
Transmission  Tariff. 

Alliant  Energy  corporate  Services,  Inc. 
requests  an  effective  date  of  November 
27,  2001,  and  accordingly,  seeks  waiver 
of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
Public  Service  Commission  of 
Wisconsin. 

Comment  Date:  January  18,  2002. 

18.  Sithe  New  Boston,  LLC 

[Docket  No.  ER02-648-000I 

Take  notice  that  on  December  28, 
2001  Sithe  New  Boston,  LLC  (Sithe  New 
Boston)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Reliability  Must  Run 
Agreement  with  ISO  New  England  Inc. 
Sithe  New  Boston  requests  an  effective 
date  of  January  1,  2002.  Sithe  New 
Boston  requests  a  waiver  of  all 
applicable  Commission  regulations  to 
permit  such  effective  date. 

Sithe  New  Boston  provided  a  copy  of 
this  filing  to  ISO-NE  on  the  date  of 
filing.  Sithe  New  Boston  also  as  a 
courtesy  has  mailed  a  copy  of  this  filing 
to  each  affected  state  regulatory 
authority. 

Comment  Date:  January  18,  2002. 

19.  New  England  Power  Company 

[Docket  No.  ER02-649-000J 

Take  notice  that  on  December  28, 
2001,  New  England  Power  Company 
(NEP)  tendered  for  fiUng  Original 
Service  Agreement  No.  17  for  service 
under  NEP's  Wholesale  Market  Sales 
Tariff,  FERC  Electric  Tariff,  Original 
Volume  No.  10  between  NEP  and 
Morgan  Stanley  Capital  Group  Inc. 


Comment  Date:  January  18,  2002. 

20.  FirstEnergy  Solutions  Corp. 

(Docket  No.  ER02-650-000I 

Take  notice  that  on  December  28, 
2001,  FirstEnergy  Solutions  Corp.  (FE 
Solutions)  submitted  for  filing  service 
agreements  between  FE  Solutions  and 
its  affiliates.  Metropolitan  Edison 
Company  and  Pennsylvania  Electric 
Company,  imder  FE  Solutions'  market- 
based  rate  power  sales  tariff,  FirstEnergy 
Solutions  Corp.,  FERC  Electric  Tariff, 
Original  Volume  No.  1 . 

Comment  Date:  January  18,  2002. 

21.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-651-000] 

Take  notice  that  on  December  28, 
2001,  the  California  Independent 
System  Operator  Corporation  (ISO) 
submitted  for  filing  Amendment  No.  41 
to  the  ISO  Tariff.  Amendment  No.  41 
would  modify  the  ISO  Tariff  and 
Protocols  in  four  respects.  First,  the  ISO 
proposes  changes  in  the  use  of  interest 
received  by  the  ISO  on  payments  in 
default  to  permit  the  use  of  such  interest 
to  pay  impaid  creditors  first  and 
secondly  to  offset  the  Grid  Management 
Charge.  Second,  the  ISO  proposes  new 
provisions  to  create  a  "safe  harbor" 
mechanism  to  permit  the  ISO  to  provide 
confidential  information  to 
governmental  agencies  that  have 
established  their  own  confidentiality 
provisions  and  procedures.  Third,  the 
ISO  proposes  changes  to  the  definition 
df  the  Non-Emergency  Clearing  Price 
Limit  to  provide  for  a  negative 
maximum.  Fourth,  the  ISO  proposes  the 
correction  of  a  typographiceil  error  in 
ISO  Tariff  Section  9.2.6.  The  ISO 
requests  that  the  first  proposal  described 
above  be  made  effective  November  1, 
2001,  and  that  the  other  three  proposals 
described  above  be  made  effective 
February  26,  2002. 

The  ISO  has  served  copies  of  this 
filing  upon  the  Public  Utilities 
Commission  of  the  State  of  California, 
the  California  Energy  Commission,  the 
California  Electricity  Oversight  Board, 
and  upon  all  parties  with  effective 
Scheduling  Coordinator  Service 
Agreements  under  the  ISO  Tariff. 
Comment  Date:  January  18,  2002. 

22.  Midwest  Independent  Transmission 
System  Operator,  Inc. 

[Docket  No.  ER02-652-O00] 

Take  notice  that  on  December  28, 
2001,  the  Midwest  Independent 
Transmission  System  Operator,  Inc.  (the 
Midwest  ISO)  tendered  for  filing 
revisions  to  its  Open  Access 
Transmission  Tariff  (OATT),  FERC 
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Electric  Tariff,  Original  Volume  No.  1, 
which  propose  to  provide  the  means  for 
the  Midwest  ISO  to  bill  Midwest  ISO's 
Transmission  Owners  and  International 
Transmission  Company  for  Midwest 
ISO's  monthly  capital  costs  and  the 
portion  of  its  operating  costs  consistent 
with  the  services  the  Midwest  ISO  will 
be  providing  prior  to  the  provision  of 
Transmission  Service  under  the 
Midwest  ISO  OATT. 

The  Midwest  ISO  also  seeks  waiver  of 
the  Commission's  regulations.  18  CFR 
385.2010  (2001)  with  respect  to  service 
on  all  parties  on  the  official  service  list 
in  this  proceeding.  The  Midwest  ISO 
has  electronically  served  a  copy  of  this 
filing,  with  attachments,  upon  all 
Midwest  ISO  Members,  Member 
representatives  of  Transmission  Owners 
and  Non-Transmission  Owners,  the 
Midwest  ISO  Advisory  Committee 
participants.  Policy  Subcommittee 
participants,  as  well  as  all  state 
conunissions  within  the  region.  In 
addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Website  at  www.midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 
The  Midwest  ISO  will  provide  hard 
copies  to  any  interested  parties  upon 
request. 

Comment  Date:  January  18,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-FiUng"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-569  Filed  1-9-02;  8:45  am) 

BILLING  CODE  6717-«1-^ 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  No.  CP02-27-000] 

Florida  Gas  Transmission  Co.;  Notice 
of  Intent  To  Prepare  an  Environmental 
Assessment  for  the  Proposed  Phase  Vi 
Expansion  and  Request  for  Comments 
on  Environmental  Issues 

January  4,  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Phase  VI  Expansion  involving 
construction  and  operation  of  faciUties 
by  Florida  Gas  Transmission  Company 
(FGT)  in  the  States  of  Alabama,  Florida. 
Louisiana,  and  Mississippi.^  These 
facilities  would  consist  of  about  33.3 
miles  of  various  diameter  pipeline  and 
18,600  horsepower  (hp)  of  compression. 
This  EA  will  be  used  by  the 
Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  ' 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  FGT  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 


<  FGT's  application  was  filed  with  the 
Commission  under  section  7  of  the  Natural  Gas  Act 
and  part  157  of  the  Commission's  regulations. 


on  the  FERC  hitemet  Web  site     - 
{www.ferc.gov). 

Summary  of  the  Proposed  Project 

FGT  proposes  to  construct 
approximately  33.3  miles  of  pipeline, 
consisting  of  approximately  25.4  miles 
of  additional  mainline  and  7.9  miles  of 
various  diameter  (6-inch  to  36-inch- 
diameter)  new  lateral  and  lateral  loops, 
as  well  as  18,600  horsepower  of 
additional  compression  at  10 
compressor  stations.  FGT  proposes  to 
expand  the  capacity  of  its  facilities  in 
Alabama,  Florida,  Louisiana,  and 
Mississippi  to  transport  an  additional 
121,100  million  British  thermal  units 
per  day  of  natural  gas  to  four  separate 
parties,  Orlando  Utilities  Commission, 
Reliant  Energy  Services,  Inc.,  South 
Florida  Natural  Gas,  and  the  City  of 
Leesburg,  Florida.  FGT's  proposed 
facilities  are  summarized  below. 

Looping  of  Existing  Mainline 

1.  Loop  A — approximately  2.3  miles 
of  36-inch-diameter  pipeline  in  Mobile 
County,  Alabama; 

2.  Loop  B — approximately  3.0  miles  of 
36-inch-diameter  pipeline  in  Baldwin 
County,  Alabama; 

3.  Loop  C — approximately  3.1  miles  of 
30-inch-diameter  pipeline  in 
Washington  County,  Florida. 
Construction  of  Loop  C  for  the  entire  3.1 
miles  would  coincide  with  the  removal 
of  3.1  miles  of  FGT's  24-inch-diameter 
pipe  previously  abandoned  in  place; 

4.  Loop  D — approximately  3.0  miles 
of  30-inch-diameter  pipeline  in 
Suwannee  County,  Florida,  and 

5.  Loop  E — approximately  14.0  miles 
of  30-inch-diameter  pipeline  in 
Washington  County,  Florida. 

New  Laterals  and  Lateral  Loops 

6.  Leesburg  Lateral  Loop — 
approximately  1.3  miles  of  6-inch- 
diameter  pipeline  in  Lake  County. 
Florida; 

7.  Cape  Kennedy  Lateral  Loop 
Extension — approximately  1 .4  miles  of 
16-inch-diameter  pipeline  in  Brevard 
Coimty.  Florida,  and 

8.  Stanton  Lateral — approximately  5.2 
miles  of  16-inch-diameter  pipeline  in 
Orange  County,  Florida. 

Compressor  Station  Additions    . 

9.  Station  No.  9— Up-rate  Unit  #905 
by  400  hp  to  2,800  hp  in  Washington 
Parish,  Louisiana; 

10.  Station  No.  10— Up-rate  Unit 
#1005  by  200  hp  to  2,600  hp  in  Perry 
County,  Mississippi; 

11.  Station  No.  11— Up-rate  Unit 
#1106  by  300  hp  to  2,700  hp  in  Mobile 
County,  Alabama; . 
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12.  Station  No.  12A— Add  new  2,000 
hp  unit  for  a  total  of  15.000  hp  in  Santa 
Rosa  County.  Florida; 

13.  Station  No.  13— Up-rate  Unit 
#1306  by  300  hp  to  2,700  hp  in 
Washington  County,  Florida; 

14.  Station  No.  14 — Up-rate  Unit 
#1406  by  300  hp  to  2,700  hp  in  Gadsden 
County,  Florida; 

15.  Station  No.  15A— Add  2,000  hp  by 
exchanging  the  15,000  hp  Unit  #2401  at 
Station  No.  24  with  the  13,000  Hp  Unit 
#1507  at  Station  No.  15A  in  Taylor 
Coimty,  Florida; 

16.  Station  No.  18— Add  a  new 
reciprocating  Unit  #1806  of  7,200  hp 
and  up-rate  an  Unit  #1805  by  300  hp  to 
2,700  hpon  the  existing  24  and  30-inch- 
diameter  mainlines  in  Orange  Coimty, 
Florida  for  a  total  increase  of  7,500  hp; 

17.  Station  No.  24 — Add  a  single 
7,200  hp  Unit  #2402  gas-driven 
centrifugal  unit  and  exchange  the 
15.000  hp  Unit  #2401  at  Station  #24  for 
the  13,000  hp  Unit  #1507  at  Station 
No.lSA,  resulting  in  an  overall  increase 
of  5,200  hp  at  Station  No.  24  in  Gilchrist 
County,  Florida,  and 

18.  Station  No.  26 — Up-rate  Unit 
#2601  by  400  hp  to  7,700  hp  on  the 
existing  30-inch  West  Leg  in  Citrus 
Coimty,  Florida. 

The  general  location  of  the  project 
facilities  is  shown  in  appendix  1.^  If  you 
are  interested  in  obtaining  detailed 
maps  of  a  specific  portion  of  the  project, 
send  in  your  request  using  the  form  in 
appendix  3. 

Land  Requimnents  for  Construction 

Construction  of  the  proposed  facilities 
would  require  about  399.3  acres  of  land. 
Following  construction,  about  190.9 
acres  would  be  maintained  as  new 
abovegroimd  facility  sites.  The 
remaining  208.4  acres  of  land  would  be 
restored  and  allowed  to  revert  to  its 
former  use. 


TlieEAProcen 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convemence  and 
Necessity.  NEPA  also  requires  us  ^  to 


^  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street.  NE..  Washington.  DC  20426.  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 

3  "We",  "us",  and  "our"  refer  to  the 
environmental  staff  of  the  Office  of  Energy  Projects 
(OEP). 


discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings:  - 

19.  Geology  and  soils. 

20.  Land  use 

21.  Water  resources,  fisheries,  and 
wetiands. 

22.  Cultural  resources. 

23.  Vegetation  and  wildlife. 

24.  Air  quality  and  noise. 

25.  Endangered  and  threatened 
species. 

26.  Hazardous  waste. 

27.  Public  safety. 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  conunents  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  IdentiJBed  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
FGT.  This  preliminary  list  of  issues  may 
be  changed  based  on  your  comments 
and  our  analysis. 


28.  Eight  residences  are  within  50  feet 
of  the  construction  right-of-way. 

29.  31  federally  listed  endangered  or 
threatened  species  may  occur  in  the 
proposed  project  area. 

.^so,  we  have  made  a  preliminary 
decision  to  not  address  the  impacts  of 
the  nonjurisdictional  facilities.  We  will 
briefly  describe  their  location  and  status 
in  the  EA. 

Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
conunents  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
envirorunental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations/routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

30.  Send  an  original  and  two  copies 
of  your  letter  to:  Linwood  A.  Watson,  Jr., 
Acting  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  St., 
NE.,  Room  lA,  Washington,  DC  20426. 

31.  Label  one  copy  of  the  comments 
for  the  attention  of  Gas  Branch  2. 

32.  Reference  Docket  No.  CP02-27- 
000. 

33.  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  8,  2002. 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a){l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  under  the  "e-Filing"  link 
and  the  li^  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  free  account  which  can  be 
created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account." 

We  may  mail  the  EA  for  comment.  U 
you  are  interested  in  receiving  it,  please 
return  the  Information  Request 
(appendix  3).  ff  you  do  not  return  the 
Information  Request,  you  will  be  taken 
off  the  mailing  list. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
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interveners.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR 
385.214)  (see  appendix  Z).'*  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervener  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC  Web 
site  [www.ferc.gov)  using  the  "RIMS" 
link  to  information  in  this  docket 
number.  Click  on  the  "RIMS"  link, 
select  "Docket  #"  from  Uie  RIMS  Menu, 
and  foUdw  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202} 
208-22'22. 

Similarly,  the  "CIPS"  link  on  die 
FERC  Internet  Web  site  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  Web  site,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  Uie 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  02-570  Filed  1-9-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RT02-2-^)00,  RT01-2-000, 
RT01-98-000,  RT01-9&-000,  and  RT01-86- 
000} 

Notice  of  State-Federal  Northeast 
Regional  Panel  Discussion 

January  3,  2002. 

In  the  matter  of:  State-Federal  Regional 
RTO  Panels;  PJM  Interconnection,  L.L.C., 


Allegheny  Electric  Cooperative.  Inc.,  Atlantic 
City  Electric  Company.  Baltimore  Gas  & 
Electric  Company,  Delmarva  Power  &  Light 
Company.  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison  Company, 
PECO  Energy  Company.  Pennsylvania 
Electric  Company,  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  Public  Service  Electric  &  Gas 
Company,  UGI  Utilities  Inc.;  PIM 
Interconnection,  L.L.C.  and  Allegheny  Power: 
New  York  Independent  System  Operator. 
Inc.,  Central  Hudson  Gas  &  Electric 
Corporation.  Consolidated  Edison  Company 
of  New  York,  Inc.,  Niagara  Mohawk  Power 
Corporation,  New  York  State  Electric  &  Gas 
Corporation,  Orange  and  Rockland  Utilities, 
Inc.,  Rochester  Gas  &  Electric  Corporation; 
Bangor  Hydro-Electric  Company,  Central 
Maine  Power  Company.  National  Grid  USA, 
Northeast  Utilities  Service  Company,  The 
United  Illuminating  Company,  Vermont 
Electric  Power  Company,  ISO  New  England 
Inc.;  Notice  of  State-Federal  Northeast 
Regional  Panel  Discussion 

Take  notice  that  on  January  9.  2002. 
a  State-Federal  Northeast  Regional  Panel 
discussion  will  be  held,  pursuant  to  the 
Commission's  order  issued  November  9, 
2001,  in  Docket  No.  RT02-2-000,  et  a7.' 
A  transcript  of  the  panel  discussion  will 
be  placed  in  the  above  listed  dockets, 

Linwood  A.  Watson,  Jr., 

Acting  Secretary.  ' 

(FR  Doc.  02-571  Filed  1-9-02:  8:45  am) 
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DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No,  RM98-1 -000] 

Regulations  Governing  Off-the-Record 
Communications;  Public  Notice 

January  4,  2002, 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222. 
September  22, 1999)  requires 
Conunission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  wilt  be 
included  in  a  public,  non-decisional  file 


*  Interventions  may  also  lie  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comnients  electronically. 


■  Order  Announcing  the  Establishment  of  State- 
Federal  Regional  Panels  to  Address  RTO  Issues, 
Modifying  the  Application  of  Rule  2201  in  the 
Captioned  Dockets,  and  Clarifying  Order  No.  607. 
97  FERC  161,182  (2001). 


associated  with,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportiinity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  ser\'e  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  bv  40 
CFR  1501.6.  made  under  18  CFR 
385,2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The.documents 
may  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Exempt 

1.  CP01^38-000. 12-28-01,  David 
Swearington 

2.  Project  No.  1927-028,  12-28t01, 
Ellen  b.  Smith 

3.  Project  No.  1927-028,  12-28-01. 
Ellen  D.  Smith. 

4.  Project  No.  2342-000,  12-28-01, 
Loree  Randall  ^ 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

(FR  Doc.  02-573  Filed  1-9-02:  8:45  am] 
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ACTION:  Notice  of  final  power 
allocations. 


summary:  Western  Area  Power 
Administration  (Western),  a  Federal 
power  marketing  agency  of  the 
Department  of  Energy  (DOE),  announces 
its  Post-2004  Resource  Pool  Final 
Allocation  of  Power  developed  under 
the  requirements  of  Subpart  C — Power 
Marketing  Initiative  of  the  Energy 
Planning  and  Management  Program 
(Program)  Final  Rule.  This  notice  also 
includes  Western's  responses  to  public 
comments  on  proposed  allocations 
published  May  1 1 .  2001 . 

Final  allocations  are  published  to 
show  Western's  decisions  prior  to 
beginning  the  contractual  phase  of  the 
process.  Finn  electric  service  contracts, 
negotiated  between  Western  and 
allottees  in  this  notice,  will  permit 
delivery  of  the  allotted  power  from  the 
October  2004  billing  period,  through  the 
September  2024  billing  period. 
DATES:  The  Post-2004  Resource  Pool 
Final  Allocation  of  Power  will  become 
effective  February  11,  2002  and  will 
remain  in  effect  imtil  September  30, 
2024. 

ADDRESSES:  All  documents  developed  or 
retained  by  Western  in  developing  the 
final  allocations  are  available  for 
inspection  and  copying  at  the  Rocky 
Mountain  Customer  Service  Region 
Office,  5555  East  Crossroads  Boulevard. 
Loveland.  CO  80538-8986. 
SUPPLEMENTARY  INFORMATION:  Western 
published  Final  Post-2004  Resource 
Pool  Allocation  Procedures  (Procediues) 
in  the  Federal  Register  (65  FR  52419, 
August  29»  2000)  to  implement  Subpart 
C — ^Power  Marketing  Initiative  of  the 
Program's  Final  Rule  (10  CFR  part  905), 
published  in  the  Federal  Register  (60 
FR  54151,  October  20, 1995).  The 
Program,  developed  in  part  to 
implement  section  114  of  the  Energy 
Policy  Act  of  1992,  became  efi^ective 
November  20. 1995.  The  goal  of  the 
Program  is  to  require  planning  and 
efficient  electric  energy  use  by 
Western's  long-term  firm  power 
customers  and  to  extend  Western's  firm 
power  resource  commitments.  One 
aspect  of  the  Program  is  to  establish 
project-specific  power  resource  pools 
and  allocate  power  from  these  pools  to 
new  preference  customers. 

Western  published  its  proposed 
allocations  and  initiated  a  public 
comment  period  in  the  Federal  Register 
(66  FR  24133,  May  11,  2001).  Public 
information  forums  on  the  proposed 
allocations  were  held  August  2,7,  and 
9,  2001.  The  public  comment  period 
was  extended  from  September  10,  2001, 
to  October  12,  2001,  in  the  Federal 


Register  (66  FR  47652,  September  13, 
2001). 

The  Procediu-es,  in  conjunction  with 
the  Post-1989  Marketing  Plan  (51  FR 
4012,  January  31, 1986),  establish  the 
framework  for  allocating  power  from  the 
Loveland  Area  Projects  (LAP)  resource 
pool. 

I.  Comments  and  Responses 

Comment:  Mni  Sose  asks  that  Western 
re-examine  its  understanding  of 
govemment-to-govemment 
communications. 

Response:.  Western  supports  DOE's 
American  Indian  policy  that  stresses  the 
need  for  a  goveriunent-to-govemment, 
trust-based  relationship.  Western 
intends  to  continue  its  practice  of 
consultation  with  tribal  governments  so 
that  tribal  rights  and  concerns  are 
considered  prior  to  any  actions  being 
taken  that  affect  the  tribes. 

The  Post- 1989  Marketing  Plan, 
Program,  and  Procedures  form  the 
framework  for  allocating  LAP  power. 
The  allocation  process  was  conducted 
in  a  consistent  manner  with  all  LAP 
applicants.  Prior  to  publishing  proposed 
allocations.  Western,  recognizing  the 
unique  status  of  Native  American  tribes, 
consulted  with  tribes  before  thefr 
Applicant  Profile  Data  (APD)  submittal 
and  during  Western's  review  of  data 
submitted  on  their  APDs.  ^ 

Once  proposed  allocations  were 
published,  Western  sought  to  follow  the 
public  process  and  only  allow  formal 
comments.  Written  and  oral,  to  be 
submitted  as  input  to  the  final 
allocation  decision.  Western  provided 
wn-itten  responses  to  questions  that  were 
not  answered  in  the  public  fonuns  and 
extended  the  comment  period  in 
conjunction  with  those  answers  to 
provide  additional  time  for  tribes  to 
submit  written  comments  on  the 
proposed  allocations.  Western  will  not 
engage  in  discussions  about  the 
allocations  with  any  parties  outside  of 
the  formal  process  imtil  final  allocations 
are  published.  This  procedural  rule  is 
applied  consistently  to  tribes  as  well  as 
non-tribal  entities.  Western  does  not 
believp  that  this  procedural  rule  affects 
tribal  self-governance  rights  nor  creates 
an  impact  upon  trust  resources. 

Western  believes  that  the  tribes  were 
consulted  about  the  process  and 
Western  considered  the  information 
gained  from  those  consultations  along^ 
with  oral  and  written  comments 
received  during  the  public  comment 
period  to  make  the  final  allocations. 

Comment:  Western  should  not 
consider  the  benefits  to  tribes  of  Federal 
power  from  current  service  providers 
when  making  allocations  to  the  tribes. 
In  the  event  of  the  formation  of  a  tribal 


utility,  that  power  would  be 
inaccessible  to  the  tribes. 

Response:  The  intent  of  the  Program 
is  to  provide  the  benefits  of  Federal 
hydropower  directly  to  individual 
tribes.  Allocations  listed  in  this  notice 
will  be  made  directly  to  the  tribes.  Any 
indirect  Western  hydroelectric  benefits 
recognized  iri  the  calculation  method 
were  used  by  Western  to  determine  a 
fair  share  for  tribes  at  the  time  of 
allocation  with  no  intent  to  create  any 
commitment  to  transfer  those  benefits  to 
the  tribes.  Any  indirect  Western 
hydroelectric  benefits  received  by  the 
tribes  are  contractual  commitments 
between  Western  and  the  existing 
customers. 

Comment:  Western  should  consider 
the  Wind  River  Reservation's  Marathon 
and  Cam  West  loads  for  allocation 
purposes. 

Response:  Western  agrees  that  oil  and 
gas  resources  on  the  reservation  are    ' 
tribally  owned.  However,  as  stated  in 
Western's  response  to  coimnents  in  the 
publication  of  the  Procedures,  "When 
submitting  Native  American  load  data 
as  a  non-utility,  only  load  of  tribal 
entities  and  their  members  will  be 
considered  for  an  allocation."  Marathon 
and  CamWest  are  neither  tribal  entities 
nor  tribal  members.  Therefore,  the  loads 
submitted  in  the  reservation's  APD  for 
these  operations  were  not  considered  in 
determining  allocations. 

Comment:  Total  allocations  to  the 
Wind  River  Reservation  from  Salt  Lake 
City  Area  Integrated  Projects  (SLCA/IP) 
and  LAPfall  short  of  the  65  percent 
allocation.  LAP  should  make  up  any 
shortfall  that  occurs  between  the  two 
projects.  The  reservation"  should  receive 
no  less  of  an  allocation  than  if  they  were 
located  solely  within  LAP. 
Response:  LAP  took  into 
consideration  the  amount  of  the 
proposed  SLCA/IP  allocation  in 
determining  the  final  LAP  allocation. 
Western  believes  that  the  allocation 
ultimately  provided  to  the  reservation 
should  be  congruent  with  the 
allocations  made  to  other  tribes.  Taking 
into  account  ciurent  serving  utility 
benefit,  proposed  SLCA/IP  allocation, 
and  LAP  allocation,  Western  made 
every  effort  possible  to  provide 
approximately  65  percent  total  benefit 
to  the  reservation. 

Comment:  The  Kickapoo  Tribe  in 
Kansas  is  concerned  about  not  having 
the  future  demand  submitted  in  its  APD 
considered  in  the  allocation  process. 
The  tribe  understood  that  proposed 
growth  in  the  next  2  to  5  years  would 
be  considered  in  the  process.  The  tribe 
would  like  Western  to  consider  future 
grovrth  in  the  allocation  process. 


Federal  Register / Vol.  67,  No.  7 /Thursday,  January  10,  2002 /Notices 


1343 


Response:  Western  stated  during  the 
publication  of  the  Procedures  that 
limited  projected  load  estimates  would 
be  considered.  As  Western  moved 
through  the  process  and  received  data, 
a  determination  of  definable  limitations 
had  to  be  developed  that  would  ensure 
fairness  in  the  allocation  process  and 
make  sure  that  the  pool  was  used  to 
promote  widespread  use  of  the  resource 
among  new  preference  entities.  The 
results  of  the  data  evaluation  led 
Western  to  decide  that  eligible  future 
load  submitted  in  the  APD  would  be 
considered  in  the  allocation  process 
only  if  the  load  was  for  facilities  that 
were  completed,  or  substantially  near 
completion,  at  the  time  of  the  APD  due 
date. 

Comment:  Certain  changes  should  be 
made  to  the  General  Power  Contract 
Provisions  that  consider  tribal 
sovereignty.  Underlying  reserve 
contracts  should  be  offered  to  tribes  to 
reserve  the  power  allocation  for  each 
tribe  and  allow  for  changes  to  the 
method  of  implementation.  Western's 
Integrated  Resource  Planning 
requirements  should  be  useful  but  not 
burdensome  to  the  tribes. 

Response:  Entering  into  contractual 
arrangements  with  the  tribes  is  the  next 
step  in  the  resource  pool  allocation 
process.  However,  contractual 
arrangements  will  not  begin  until  final 


allocations  are  completed.  Contractual 
provisions  will  be  consistent  with 
Section  IV  of  the  Procedures. 

Comment:  Several  comments  were 
submitted  concerning  the  source  of  LAP 
power  for  deliveries  to  allottees  in 
Kansas.  Additional  comments  expressed 
concern  about  delivery  points, 
transmission  access,  transmission 
arrangements,  and  cost  of  delivery 
arrangements  for  the  allottees  in  Kansas. 

Response:  Transmission  issues  will  be 
appropriately  addressed  during  the 
contractual  phase  of  the  LAP  post-2004 
resource  pool  process.  Allottees  are 
ultimately  responsible  for  transmission 
and  delivery  arrangements,  but  Western 
will  assist  allottees  to  secure 
arrangements  required  to  provide  the 
benefits  of  LAP  power  to  the  allottees. 

Comment:  Kansas  Electric  Power 
Cooperative,  Inc.  (KEPCo)  expressed 
concern  about  the  financial  impacts  to 
KEPCo  and  its  member  cooperatives. 
Tribal  allocations  will  reduce  sales  to 
KEPCo  members.  Additional  concern 
was  expressed  that  the  lost  sales  to 
member  cooperatives  would  make  it 
more  difficult  to  meet  Rural  Utilities 
Service  commitments  for  loan 
repayment. 

Response:  Western  will  work  with 
KEPCo,  its  member  cooperatives,  and 
tribes  to  minimize  negative  financial 
impacts  of  LAP  allocations.  Western 
will  assist  tribes  to  find  the  best  method 


of  receiving  LAP  allocations  that  will 
ensure  equitable  treatment  for  all 
affected  parties.  Western  imderstands 
that  the  cooperation  of  KEPCo  and  its 
member  cooperatives  is  essential  to- 
making  allocations  to  tribes  in 
northeastern  Kansas  a  success.  Western 
will  work  to  satisfy  the  needs  of  the  . 
parties  involved. 

n.  Amount  of  Pool  Resources 

Western  wjll  allocate  up  to  4  percent 
of  the  LAP  long-term  firm  hydroelectric 
resource  available  as  of  October  1.  2004, 
as  firm  power.  Current  hydrologic 
studies  indicate  that  about  28  megawatts 
(MW)  of  capacity  and  44  GigawaW^ours 
(GWh)  of  energy  will  be  available  for  the 
summer  season.  Approximately  24  MW 
of  capacity  and  35  GWh  of  energy  will 
be  available  for  the  winter  season.  Firm 
power  means  firm  capacity  and 
associated  energy  allocated  by  Western 
and  subject  to  the  terms  and  conditions 
specified  in  Western's  long-term  firm 
power  electric  service  contracts. 

m.  Final  Power  Allocation 

The  following  final  power  allocations 
are  made  in  accordance  with  the 
Procedures.  All  of  the  allocations  are 
subject  to  the  execution  of  a  contract  in 
accordance  with  the  Procedures. 

Final  allocations  for  Native  American 
allottees  are  shown  in  this  table. 


Native  American  allottees 


Iowa  Tnbe  of  Kansas  and  Nebraska 

Kickapoo  Tribe  in  Kansas 

Prairie  Band  Potawatomi  Nation  

Sac  and  Fox  Nation  of  Missouri  

Wind  River  Resen/ation  (Eastern  Shoshone  and  Northern  Arapaho 
Tribes) 


Final  p6st-2004  power  allocation 


Summer 
kilowatthours 


1.986.640 
2.760,701 
5,536.170 
2.690,754 

2,242.166 


Winter 
kilowatthours 


Summer 
kilowatts 


Winter 
kik>watts 


1,722,043 
2.323.337 
4.458.846 
2.289.904 

1,968.930 


1.232 
1.713 
3.435 
1,669 

1.391 


1.180 
1,592 
3,056 
1.570 

1,350 


Native  American  allottees  received 
LAP  allocations,  that  when  combined 
with  existing  and  future  Western 
hydropower  benefits,  total 
approximately  65  percent  of  their 
eligible  load  in  both  the  summer  and 
winter  season  based  on  the  adjusted 
seasonal  energy  data  submitted  by  each 
tribe.  The  allocation  process  considered 
the  ciurent  Western  hydroelectric 
benefits  received  through  serving 
utilities  and  future  Western 
hydroelectric  benefits  that  will  be 
received  by  serving  utilities  as  a  result 
of  this  allocation  process. 


Based  on  the  applications  submitted 
by  the  Northern  Arapaho  and  the 
Eastern  Shoshone  tribes.  Western  could 
not  differentiate  between  each  tribe's 
load.  The  data  from  each  tribe  was  used 
to  arrive  at  a  final  allocation  for  the 
Wind  River  Reservation  instead  of  each 
tribe.  The  final  LAP  allocation  for  the 
reservation  considers,  in  addition  to  the 
hydroelectric  benefit  from  Western 
through  the  reservation's  serving  utility, 
the  proposed  allocation  from  Western's 
SLCA/n*  resoiut:e  pool.  The 
combination  of  all  three  factors,  LAP. 
SLCA/IP  proposed  allocation,  and 
current  serving  utility  benefit,  provides 


approximately  a  65  percent  benefit  of 
Western  hydroelectric  power  to  the 
reservation.  The  reservation's  LAP 
allocation  was  changed  after 
considering  the  proposed  SLCA/IP 
allocation  published  in  the  Federal 
Register  (66  FR  31910.  June  13.  2001). 
Because  system  plant  factors  are 
different  for  LAP  and  SLCA/IP.  only 
SLCA/IP's  proposed  kilowatthours  were 
used  to  determine  the  LAP  allocation. 
The  allocation  change  to  the  reservation 
had  no  effect  on  other  tribal  allocations. 

Final  allocations  of  power  for  non- 
Native  American  utility  and  nonutility 
allottees  are  listed  here. 
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Non-Native  American  utility  and  nonutility  allottees 


Final  Post-2004  power  allocation 


Summer 
kilowatttiours 


Winter 
kilowatthours 


Summer 
kilowatts 


Winter 
kilowatts 


i- 


City  of  Chapman,  KS 

City  of  Elwood,  KS 

City  of  Eudora,  KS  

City  of  Fountain,  CO 

City  of  Garden  City,  KS  .... 

City  of  Goodland.  KS 

City  of  Norton,  KS 

City  of  Hugoton.  KS  

City  of  Jofinson  City.  KS  .. 

City  of  Meade,  KS 

City  of  Minneapolis,  KS  .... 

City  of  Troy,  KS  

Doniphan  Electric  Cooperative  Association,  Inc..  KS 

Fort  Carson,  CO 

Kaw  Valley  Electric,  KS 

Midwest  Energy,  Inc.,  KS  ■ 

Nemaha-Marshall  Electric  Cooperative  Association,  Inc., 

Regbnal  Transportation  District,  Denver,  CO 

Sunfkswer  Electric  Power  Corpqratkxi,  KS 

YelkJwstone  Natronal  Park,  WY 


KS 


254,099 
167,205 
984.255 
,733,271 
,733,271 
.566,184 
434,979 
743.402 
440.463 
497.516 
537.092 
192.401 
460,699 
144,463 
288,355 
733,271 
129.867 
327.209 
733.271 
220,999 


167,487 

146,045 

683,931 

2,840,741 

2,840,741 

1,216,583 

313,926 

630,379 

336,772 

313,427 

339.984 

150.826 

384.738 

2.648.172 

2.458,719 

2.840.741 

973.099 

287.994 

2.840,741 

145,946 


158 

104 

610 

2.316 

2.316 

972 

270 

461 

273 

309 

333 

119 

286 

1.951 

2.040 

2,316 

701 

203 

2,316 

137 


115 
100 
469 

1,947 

1.947 

834 

215 

432 

231 

215 

233 

103 

264 

1,815 

1,685 

1.947 

667 

198 

1,947 

100 


The  allocation  change  to  the  Wind 
River  Reservation  caused  a  reduction  in 
the  total  pool  available  to  non-Native 
American  utility  and  nonutility 
allottees.  Therefore,  the  final  allocation 
of  power  to  non-Native  American  utility 
and  nonutility  allottees  was  changed 


The  final  allocations  of  power  shown 
in  the  tables  above  are  based  on  the  LAP 
marketable  resource  available  at  this 
time.  If  the  LAP  marketable  resource  is 
reduced  in  the  future,  all  allocations 
will  be  adjusted  accordingly.  Long-term 
firm  energy  with  associated  capacity 
made  available  for  marketing  because  an 
aUocation(s)  has  been  reduced  or 
withdrawn  may  be  administratively 
-  reallocated  by  Western's  Administrator 
without  further  public  process. 

IV.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601,  et  seq.)  requires  Federal 
agencies  to  perform  a  regulatory 
flexibility  analysis  if  a  final  rule  is  likely 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
and  there  is  a  legal  requirement  to  issue 
a  general  notice  of  proposed 
rulemaking.  Western  has  deterinined 
that  this  action  does  not  require  a 
regulatory  flexibility  analysis,  since  it  is 
a  rulemaking  of  particular  applicability 
involving  rates  or  services  applicable  to 
public  property. 

V.  Review  Under  the 'National 
Environmental  Policy  Act     I 

Western  has  completed  an 
environmental  impact  statement  on  the 
Program,  pivsuant  to  the  National 
Environmental  Policy  Act  of  1969 


(NEPA).  The  Record  of  Decision  was 
published  in  the  Federal  Register  (60 
FR  53181,  October  12, 1995).  Western's 
NEPA  review  assiued  all  environmental 
effects  related  to  this  process  have  been 
analyzed. 

VI.  Determination  Under  Executive 
Order  12866 

DOE  has  determined  that  this  is  not 
a  significant  regulatory  action  because  it 
does  not  meet  the  criteria  of  Executive 
Order  12866  (58  FR  51735).  Western  has 
an  exemption  from  centralized 
regulatory  review  imder  Executive 
Order  12866;  accordingly,  no  clearance 
of  this  notice  by  the  Office  of 
Management  and  Budget  (0MB)  is 
required. 

VII.  Determination  Under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act 

Western  has  determined  that  this  rule 
is  exempt  fi-om  congressional 
notification  requirements  under  5  U.S.C. 
801  because  the  action  is  a  rulemaking 
of  particular  applicability  relating  to 
rates  or  services  and  involves  matters  of " 
procedure. 

Dated:  December  18,  2001. 
Michael  S.  Hacskaylo, 
Administrator. 
(FR  Doc.  02-618  Filed  1-9-02;  8:45  am] 

BILLING  CODE  6450-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7127-5] 

FY2002-2003  Great  Lakes  National 
Program  Office  Request  for  Proposals 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTK>N:  Notice  of  funding  availability. 

SUMMARY:  EPA's  Great  Lakes  National 
Program  Office  (GLNPO)  is  now 
requesting  the  submission  of  Proposals 
for  GLNPO  funding  through  the 
"FY2002-2003  Great  Lakes  National 
Program  Office  Request  for  Proposals" 
(RFP).  The  RFP  solicits  Proposals  for 
assistance  projects  in  the  areas  of 
Contaminated  Sediments,  Pollution 
Prevention  and  Reduction,  Ecological 
(Habitat)  Protection  and  Restoration, 
Invasive  Species,  Habitat  Indicator 
Development,  and  Emerging  or  Strategic 
Issues. 

DATES:  The  deadline  for  submission  of 
Proposals  is  February  15,  2002. 

Document  Availability:  The  RFP  is 
available  on  the  Internet  at  http:// 
www.epa.gov/glnpo/fund/2002guid/.  It 
is  also  available  from  Lawrence  Brail 
(312-886-7474/ 
brail.lawrence@epa.gov). 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Russ,  EPA-GLNPO,  G-17J,  77  West 
Jackson  Blvd.,  Chicago,  IL  60604  (312- 
886-4013/russ.inicAae/@epa.gov). 
SUPPLEMENTARY  INFORMATION:  USEPA's 
Great  Lakes  National  Program  Office  is 
targeting  a  total  of  $2.9  n^llion  to  award 
in  the  summer  and  fall  of  FY  2002  for 
Great  Lakes  projects  pertaining  to: 
Contaminated  Sediments;  Pollution 
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Prevention  and  Reduction  (Binational 
Toxics  Strategy);  Ecological  (Habitat) 
Protection  and  Restoration;  Invasive 
Species;  Habitat  Indicator  Development; 
and  Strategic  or  Emerging  Issues. 
Assistance  (through  grants,  cooperative 
agreements,  and  interagency 
agreements)  is  available  pursuant  to 
Clean  Water  Act  section  104(b)(3)  for 
activities  in  the  Great  Lakes  Basin  and 
in  support  of  the  Great  Lakes  Water 
Quality  Agreement.  State  pollution 
control  agencies,  interstate  agencies, 
other  public  or  nonprofit  private 
agencies,  institutions,  and  organizations 
are  eligible  to  apply.  Potential 
applicants  can  find  the  Request  for 
Proposals,  including  evaluation  criteria 
and  the  Proposal  development  and 
submittal  program,  on  the  Internet  at 
http://www.epa.gov/glnpo/fund/ 
2001guid/. 

Dated:  December  20,  2001. 
Gary  V.  Gulezian, 

Director.  Great  Lakes  National  Progrhm 
Office. 

[FR  Doc.  02-625  Filed  1-9-02;  8:45  am) 
BILUNG  COOE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34143C;  FRL-6817-5] 

Dimethoate;  Receipt  of  Requests  for 
Amendments  and  Cancellations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  companies  that  distribute 
technical  dimethoate,  O.O-  dimethyl  S- 
(N-methylcarbamoylmethyl) 
phosphorodithioate  for  formulation  of 
pesticide  products  containing 
dimethoate  have  asked  EPA  to  amend 
their  manufactiuing-use  product 
registrations.  In  addition,  the  companies 
holding  end-use  registrations  have 
asked  EPA  to  cancel  or  amend  their 
registrations  for  end-use  products 
containing  dimethoate  to  delete  all  uses 
with  possible  residential  exposures. 
Pursuant  to  section  6(f)(1)  of  the  Federal 
Insecticide,  Fimgicide,  and  Rodenticide 
Act  (FIFRA),  EPA  is  announcing  the 
Agency's  receipt  of  these  requests. 
These  requests  for  voluntary 
cancellation  were  submitted  to  EPA  in 
April  to  December  2001.  EPA  intends  to 
grant  the  requested  cancellations  and 
amendments  to  delete  uses.  EPA  also 
plans  to  issue  a  cancellation  order  for 
the  deleted  uses  and  the  canceled 
registrations  at  the  close  of  the  comment 
period  for  this  announcement.  Upon  the 
issuance  of  the  cancellation  order,  any 


distribution,  sale,  or  use  of  dimethoate 
products  listed  in  this  Notice  will  only 
be  permitted  if  such  distribution,  sale, 
or  use  is  consistent  with  the  terms  of 
that  order. 

DATES:  Comments  on  the  requested 
amendments  to  delete  uses  and  the 
requested  registration  cancellations 
must  be  submitted  to  the  address 
provided  below  and  identified  by 
docket  control  number  OPP-34143C. 
Comments  must  be  received  on  or 
before  February  1 1 ,  2002 . 

ADDRESSES:  Comments  may  be  ^ 

submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructioi»s  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-34143C  in  the  subject  line  on  the 
first  page  of  yoiu  response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  Dobak,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8180;  fax 
nimiber:  (703)  308-7042;  e-mail  address: 
dobak.pat@epa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  three  parts. 
The  first  part  contains  general 
information.  The  second  part  addresses 
the  registrants'  requests  for  registration 
cancellations  and  amendments  to  delete 
uses.  The  third  part  proposes  existing 
stocks  provisions  that  will  be  set  forth 
in  the  cancellation  order  that  the 
Agency  intends  to  issue  at  the  close  of 
the  comment  period  for  this 
announcement. 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
dimethoate  products.  The  Congressional 
Review  Act,  5  U-S.C.  801  et  seq..  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  does 
not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  U.S.C.  804(3). 
Since  other  entities  may  also  be 
interested,  the  Ageiicy  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particidar  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access 
information  about  the  risk  assessment 
for  dimethoate,  go  to  the  Home  Page  for 
the  Office  of  Pesticide  Programs  or  go 
directly  http://www.epa.gov/pesticides/ 
op/dimethoate.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34143C.  the  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  niunber 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  yeu  identify  docket 
control  number  OPP-34143C  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(75Q2C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
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Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  conunents  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  ioformation 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-34143C.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  biuden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensvu«  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 


niunber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Receipt  of  Requests  to  Cancel  and 
Amend  Registrations  to  Delete  Uses. 

A.  Background 

In  a  letter  dated  August  3,  2001, 
Cheminova  Agro  F/S,  the  manufacturer 
of  technical  dimethoate.  requested 
cancellation  of  all  residential  and 
certain  agricultural  uses  &t)m  their 
dimethoate  products.  In  addition,  the 
other  registrants  holding  pesticide 
registrations  for  manufactiuing-use 
products  containing  dimethoate  also 
requested  label  amendments  in  order  to 
exclude  these  uses.  The  registrants 
holding  pesticide  registrations  for  end- 
use  products  containing  dimethoate 
requested  label  amendments  removing 
these  uses  itom  their  products.  Since 
several  of  these  products  were  marketed 
solely  for  retail  (residential)  uses, 
several  registrants  requested  that  EPA 
cancel  these  registrations.  EPA  intends 
to  grant  the  requested  cancellations  at 
the  close  of  the  comment  period  for  this 
annoimcement.  Pursuant  to  section 
6(f)(1)  of  the  FIFRA,  EPA  is  announcing 
the  Agency's  receipt  of  these  requests 
and  EPA's  intention  to  amend 
dimethoate  registrations  to  delete  all 
residential  and  certain  agricultural  uses 
which  are  identified  in  the  following 
Table  1. 


Table  1  .—Dimethoate  Uses  That  are  Voluntarily  Cancelled  or  Deleted  by  the  Registrants 


Residential  and  Public  Area  Uses 

Agricultural  Uses 

Any  use  in  or  around  a  structure  used  as  a  residence  or  domestic 
dwelling,  or  on  any  articles  or  areas  associated  with  such  stmctures 
(induding  housetraW  contents,  home  gardens,  and  home  green- 
houses). 

Any  use  in  public  or  private  building  or  structure  (including  recreational 
tecHities,  ttieaters,  hotels,  resorts,  or  other  buildings  used  for  public 
accnmmodation,  or  in  any  other  commercial,  industrial,  or  institu- 
tional building),  or  on  any  articles  or  areas  associated  with  such 
structures,   including  refuse  areas,  building  contents,  and  land- 
scaping and  playgrounds. 
' i 

Housefly  treatments  on  farm  buildings  and  structures,  farm  animal 
quarters,  and  manure  piles. 

The  Agency  recognizes  that 
dimethoate  use  on  outdoor  commercial 
ornamental  tree,  shrub  and  annual  plant 
production  areas  is  being  supported  by 
the  technical  registrants.  While  use  on 
ornamentals  in  other  settings  is  no 
longer  being  supported,  outdoor 


commercial  ornamental  production 
areas  may  remain  on  dimethoate  labels. 

B.  Requests  for  Voluntary  Cancellation 
of  Manufacturing-Use  Products 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA,  the  following  companies  have 
submitted  a  request  to  amend  the 


registrations  of  their  pesticide  end-use 
products  containing  diazinon  to  delete 
certain  uses  from  certain  products.  The 
following  Table  2  identifies  the 
registrants  and  the  product  registrations 
that  they  wish  to  amend  to  remove  the 
uses  listed  in  Table  1. 
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Table  2.— Manufacturing-Use  Product  Registration  Ai^endi^^ent  Requests 


Company 


Cheminova  Agro  F/S 


BASF  Corporation 


Gowan  Company 


Drexel  Chemical  Company 


Platte  Chemical  Company  Inc. 


Micro-Flo  Company  LLC 


Registration  No. 


4787-7 


7969-32 


10163-211 


1971^209 


34704-788 


51036-279 


Product 


Chemathoate  Technical 


Perfekthion  Manufactures'  Technical 


Gowan  Dimethoate  Technical 


Drexel  Dimettioate  Technical 


Dimethoate  Technical 


Dimethoate  Technical 


Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  amended 
to  delete  one  or  more  pesticide  uses. 
The  aforementioned  companies  have 
requested  to  amend  their  registrations 
and  have  requested  that  EPA  waive  the 
180-day  comment  period.  In  light  of 
this  request,  EPA  is  granting  the  request 
to  waive  the  180-day  comment  period 


and  is  providing  a  30-day  public 
comment  period  before  taking  action  on 
the  requested  amendments  to  delete 
uses.  EPA  expects  to  grant  the  requested 
cancellations  at  the  close  of  the 
comment  period  for  this  announcement. 

C.  Requests  for  Voluntary  Cancellation 
of  En  d-  Use  Products 

In  addition  to  requesting  voluntary 
cemcellation  of  manufactiuing-use 

TABLE  3.— End-Use  Product  Registration  Cancellation  Requests 


products,  registrants  holding 
registrations  for  dimethoate  end-use 
products  have  requested  voluntary 
cancellation  of  the  following  end-use 
product  registrations  containing 
dimethoate.  The  end-use  products  for 
which  cancellation  was  requested  are 
identified  in  Table  3. 


Company 

Registration  No. 

Product 

Bonide  Products,  Inc. 

4-256 

Bonide  Systemk:  Insecticide 

Value  Garden  Supply,  LLC 

70-113 

192-134 

5887-128 

Kill-Ko  Cygon  2-E  Systemic  Insecticide 
Drexol  Cygon  Systemic  Insecticide 
Black  Leaf  Cygon  2-E 

Rockland  Corporation 

572-224 

Rockland  Residual  Fly  Spray 

Universal  Cooperatives  Inc. 

1386-449 

Cygon  2E  Systemic  Insecticide 

AMVAC  Chemical  Corporation 

5481-54 

ALCO  Cygon  2  E 

Celaflor  GMBH 

69129-3 

Celaflor  Rose  Patch 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
EPA  cancel  any  of  their  pesticide 
registrations.  Section  6(f)(1)(B)  of  FIFRA 
requires  that  EPA  provide  a  30-day 
period  in  which  the  public  may 
comment  before  the  Agency  may  act  on 
the  request  for  volimtary  cancellation. 
In  addition,  section  6(f)(l)(CJ  of  FIFRA 
requires  that  EPA  provide  a  180-day 
comment  period  on  a  request  for 
voluntary  termination  of  any  minor 
agricultural  use  before  granting  the 
request,  unless  (1)  the  registrants 
request  a  waiver  of  the  comment  period, 
or  (2)  the  Administrator  determines  that 
contiaued  use  of  the  pesticide  would 
pose  an  unreasonable  adverse  effect  on 


the  environment.  In  this  case,  all  of  the 
registrants  have  requested  that  EPA 
waive  the  180-day  comment  period.  In 
light  of  this  request,  EPA  is  granting  the 
request  to  waive  the  180-day  comment 
period  and  is  providing  a  30-day  public 
comment  period  before  taking  action  on 
the  requested  cancellations.  EPA 
expects  to  grant  the  requested 
cancellations  at  the  close  of  the 
comment  period  for  this  announcement. 

D.  Requests  for  Voluntary  Amendments 
to  Delete  Uses  From  the  Registrations  of 
End-Use  Products 

Piusuant  to  section  6(f)(1)(A)  of 
FIFRA,  Dragon  Chemical  Corporation, 
Value  Gardens  Supply,  LLC,  Uniroyal 


Chemical  Company  Inc..  Southern 
Agricultural  Insecticides  Inc.,  Universal 
Cooperatives  Inc.,  Helena  Chemical 
Company,  Voluntary  Purchasing  Group 
Inc.,  BASF  Corporation,  Agriliance, 
LLC,  Platte  Chemical  Company,  Inc., 
Haco,  Inc.,  Micro-Flo  Company  LLC. 
and  Cheminova  Agro  F/S  have  also 
submitted  a  request  to  amend  their  other 
end-use  registrations  of  pesticide 
products  containing  dimethoate  to 
delete  the  uses  described  in  Table  1 
from  any  product  bearing  registered  for 
isuch  use.  The  registrations  for  which 
amendments  to  delete  uses  were 
requested  are  identified  in  the  following 
Table  4. 
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Table  4.— End-Use  Product  Registration  Amendment  Requests 


■  Company 

Registration  No. 

Product 

Dragon  Chemical  Corporation 

16-160 

Dragon  Cygon  2-E  Systemic  Insecticide 

Value  Gardens  Supply,  LLC 

769-948 

Pratt  Cygon  2-E  Systemic  Insecticide 

Uniroyal  Chemical  Company  Inc. 

400-278 

De-Fend  E267  Dimethoate  Systemic  Insecticide 

Southem  Agricultural  Insecticides.  Inc. 

829-251 

SA-50  Brand  Cygon  2-E  Dimethoate  Systemic  Insecticide 

Universal  Cooperatives  Inc. 

1386-618 
1386-625 

Cygon  2-E  Systemic  Insecticide 

Dimethoate  267  EC  Systemic  Insecticide               ., 

Drexel  Chemical  Company 

19717-232 

Drexel  Dimethoate  2.67 

Helena  Chemical  Company 

5905-493 
5905-497 

Dimethoate  4EC 

5  lb.  Dimethoate  Systemic  Insecticide 

Voluntary  Purchasing  Group  Inc. 

7401-338 

Hi-Yield  Cygon 

BASF  Corporation 

7969-38 

Ret)elate  2E  Insecticide 

Agriliance,  LLC 

9779-273 

Dimate  4E 

Platte  Chemical  Company,  Inc. 

34704-207 
34704-489 
34704-762 
34704-762 

Clean  Crop  Dimethoate  400 
Dimethoate  2.67  EC 
Flygon  2-E 
Flygon  2-E 

Haco,  Inc. 

2393-377 

Cygoh  2-E  Systemic  Insecticide 

Micro-Fk)  Compeiny  LLC 

51036-110 
51036-198 

Dimethoate  4E 
Cymate  267 

Cheminova  Agro  F/S 

67760-36 
67760-44 

Chemathoate  267  E.C,  Systemic  Insecticide 
Dimethoate  4W 

Under  section  6(f)(1)(A)  of  FIFRA. 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  amended 
to  delete  one  or  more  pesticide  uses. 
These  companies  have  requested  that 
EPA  waive  the  180-day  comment 
period.  In  light  of  this  request,  EPA  is 
granting  the  request  to  waive  the  180- 
day  comment  period  and  is  providing  a 
so-day  public  comment  period  before 
taking  action  on  the  requested 
amendments  to  delete  uses.  EPA  expects 
to  grant  the  requested  amendments  to 
delete  the  uses  described  in  Table  1  at 
the  close  of  the  comment  period  for  this 
announcement. 


m.  Existiiig  Stocks 

The  registrants  have  requested 
voluntary  cancellation  of  the  dimethoate 
registrations  identified  in  Tables  2  and 
3,  and  submitted  amendments  to  amend 
registrations  identified  in  Table  4  to 
delete  uses  of  dimethoate  identified  in 
Table  1.  Pursuant  to  section  6(f)  of 
FIFRA,  EPA  expects  to  grant  these 
requests  for  voluntary  cancellation  and 
amendment  upon  the  close  of  the 
comment  period.  EPA  anticipates  that 
the  cancellation  order  would  allow  for 
l-year  use  of  existing  stocks,  defined  in 


EPA's  existing  stocks  policy  (56  FR 
29362,  June  26,  1991)  as  those  stocks  of 
a  registered  pesticide  product  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled, 
and/or  released  for  shipment  prior  to 
the  effective  date  of  the  cancellation  or 
amendment.  Any  distribution,  sale,  or 
use  of  existing  stocks  1-year  after  the 
effective  date  of  the  amendment  or 
cancellation  order  that  the  Agency 
intends  to  issue  that  is  not  consistent 
with  the  terms  of  that  order  will  be 
considered  a  violation  of  section 
12(a)(2)(K)  and/or  12(a)(1)(A)  of  FIFRA. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Datedjanuary  2,  2002. 
Lois  A.  Rossi, 

Director.  Special  Review  and  Beregistration 
Division,  Office  of  Pesticide  Progmms. 
[FR  Doc.  02-631  Filed  1-9-02;  8:45  am] 

BILUNG  CODE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-^4165C;  FRL-6817-3] 

Disulfoton  and  Naled  Receipt  of 
Requests  for  Voluntary  Cancellation  of 
Products  and  Uses 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)(A)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  requests  from  the 
registrants  Bayer  Corporation;  Value 
Garden  Supply,  LLC;  and  Sergeant's  Pet 
Products,  Inc.  to  cancel  some  products 
and/or  delete  uses  for  products 
containing  disulfoton,  [0,0-diethyl  S-(2- 
(ethylthio)ethyl)  phosphorodithioate] ; 
and  naled,  [l,2-dibromo-2,2-dichloro- 
ethyl  dimethyl  phosphate].  EPA 
received  these  requests  for  voluntary 
cancellation  and  use  deletion  in 
response  to  future  reregistration 
eligibility  decisions  for  these  individual 
pesticides. 
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DATES:  Comments  on  the  requested 
registration  cancellations  and  use 
deletions  must  be  submitted  to  the 
address  provided  below  and  identified 
by  docket  control  number  OPP-34165C. 
Comments  must  be  received  on  or 
before  February  11,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  under  SUPPLEMENTARY 
INFORMATION.  To  ensure  proper  receipt 
by  EPA,  you  must  identify  docket 
control  number  OPP-34165C  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  concerning  disulfoton 
contact:  Christina  Scheltema,  Special 
Review  and  Reregistration  Division 
(7508C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  telephone  number:  (703) 
308-2201;  fax  number:  (703)  308-8041; 
e-mail  address: 
scheltema.christina@epa.gov. 

For  information  concerning  naled 
contact:  Tom  Myers,  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  telephone  number:  (703) 
308-8589;  fax  number:  (703)  308-8041; 
e-mail  address:  myers.tom@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  three  parts. 
The  first  part  contains  general 
information.  The  second  pait  addresses 
the  registrants'  requests  for  registration 
cancellations  and  amendments  to  delete 
uses.  The  third  part  proposes  existing 
stock  provisions  that  will  be  set  forth  in 
the  cancellation  order  the  Agency 
intends  to  issue  at  the  close  of  the 
comment  period  for  this  announcement, 
absent  adverse  comments. 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute  or  use 
disulfoton  or  naled  products.  The 
Congressional  Review  Act,  5  U.S.C.  801 
et  seq.,  as  added  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  does  not  apply  because  this  action 
is  not  a  rule,  for  purposes  of  5  U.S.C. 
804(3).  Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 


regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
or  persons  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Obtain  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  emd  then  look  up 
the  entry  for  this  document  under  the 
Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listing  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34165C.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docunients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Record  Integrity  Branch 
(PIRIB),  Rm.  119.  Crystal  Mall  #2. 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  When  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  a  docket 
:  control  number  OPP-34165C  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460. 


2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  U.S.  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  {excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCB  file 
forinat.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 

.  number  OPP-34165C.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  the  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

J 

E.  What  Should  I  Consider  as  I  Prepare  ' 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 
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4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice.  ! 

8.  To  ensure  proper  receipt  by  EPA, 
be  siue  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,*  date,  and  Federal  Register 
citation. 

n.  Receipt  of  Requests  to  Cancel  and 
Amend  Registrations  to  Delete  Uses. 

A.  Background  | 

EPA  is  publishing  a  single  notice  in 
response  to  registrants'  requests  to 
cancel  products  and/or  delete  product 
uses  for  disulfoton  and  naled  from  their 
labels.  (See  the  table  below  for  specific 
information  regarding  the  cancellation 
or  deletion  requests).  i 


Registration  Eligibility  Decision  (RED) 
documents  summarize  the  findings  of 
EPA's  reregistration  process  for 
individual  chemical  cases,  and  reflect 
the  Agency's  decisions  on  risk 
assessment  and  risk  management  for 
uses  of  individual  pesticides.  Naled  and 
disulfoton  belong  to  a  group  of 
pesticides  known  collectively  as 
organophosphates  (OPs).  EPA  will  issue 
Interim  Reregistration  Eligibility 
Decisions  assessing  the  risks  of 
exposure  from  individual 
organophosphates  in  the  near  future. 
EPA  will  also  consider  the  cumulative 
risks  from  all  organophosphates,  as  they 
all  share  a  common  mechanism  of 
toxicity  affecting  the  nervous  system  by 
inhibiting  cholinesterase. 

Disulfoton  is  an  insecticide  first 
registered  in  1961,  to  control  a  variety 
of  pests  affecting  domestic  indoor  and 
outdoor  potted  plants  and  ornamentals, 
including  herbaceous  plants,  flowers, 
woody  shrubs  and  trees.  Naled  is  an 
insecticide  and  acaricide  first  registered 
in  the  United  States  in  1959,  primarily 
used  to  control  mosquitos  (70%  of  its 
use).  As  part  of  the  reregistration 


process.  Value  Garden  Supply,  LLC  and 
Bayer  Corporation  have  elected  to 
voluntarily  cancel  certain  products  and/ 
or  delete  product  uses  from  their 
product  labels  rather  than  develop  the 
data  necessary  to  support  reregistration. 
Sergeant's  Pet  Products  has  requested 
voluntary  cancellation  of  certain  end-     " 
use  product  registrations. 

EPA  will  consider  any  comments 
received  within  30  days  of  publication 
of  this  notice  in  the  Federal  Register 
prior  to  cancelling  affected  uses. 

B.  Requests  for  Voluntary  Amendments 
to  Delete  Uses  From  the  Registrations  of 
End-Use  and  Technical  Product  Labels 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA,  the  following  companies  have 
submitted  a  request  to  amend  some  of 
their  technical  and/or  end-use 
registrations  of  pesticide  products 
containing  disulfoton  and  naled, 
deleting  the  listed  product(s)  bearing 
such  use.  The  registrations,  for  which 
amendments  to  delete  products  and/or 
uses  were  requested,  are  identified  in 
the  following  table: 


Notice  for  Voluntary  Cancellation  of  Registered  Uses 


Chemical 

PC  Code 

Company  Address 

Nature  of  Action 

Products  Affected  (EPA 
Reg.#) 

Uses  Deleted 

Disulfoton 

032.')01 

■ 

Bayer  Corporation 
8400  Hawttiom  Road 
P.O.  Box  4913 
Kansas  City,  MO 
64120-0013 

Use  deletions 

Di-Syston  Technical 
(3125-183) 
Di-Syston  68%  Con- 
centrate (3125-158) 
Di-Syston  15%  (3125- 

172) 
Di-Syston  8  (3125-307) 

Dry  beans,  peas  and 
lentils,  poplars  grown 

for 
pulpwood,  sorghum, 

soy- 
beans, tobacco,  triticale 

Disulfoton 

032501 

■ 

Value  Garden  Supply. 

LLC 
Rt.  2  Box  956 
New  Castle,  VA  24127 

Product  cancellations 

Rigo  Insyst-D  (70-236) 
Pratt  Noculate  Systemic 
Insecticide  Granule 
(769-850) 

Naled 

034401 

Sergeanfs  Pet 
Products,  Inc. 
P.O.  Box  18993 
Memphis.  TN  3818 

Product  cancellations 

Sergeant's  Sentry  IV 
Rea  and  Tick  Collar  for 
Dogs  (2517-43) 
Sergeanfs  Sentry  IV  for 
Cats  (2517-^M) 
Sergeanfs  Sentry  V 

Flea 
and  Tick  Collar  for 

Dogs 
(2517-45) 
Sergeanfs  Sentry  V 
Tick  Collar  for  Cats 
(2517-46) 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  amended 
to  delete  one  or  more  pesticide  uses  or 
request  a  volimtary  cancellation  of  a 
product  registration.  The 
aforementioned  companies  have 


requested  to  amend  their  registrations 
and  that  EPA  waive  any  applicable  180- 
day  conunent  period  that  applies  to 
cancellation  and/or  deletion  of  minor 
agricultural  uses.  In  light  of  this  request, 
EPA  is  granting  the  request  to  waive  the 
18Q-day  comment  period  and  is 


providing  a  30-day  public  comment 
period  before  taking  action  on  the 
requested  amendments  to  delete  uses  or 
cancel  product  registrations.  EPA 
intends  to  grant  the  requested 
amendments  to  delete  uses  or  cancel 
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product  registrations  at  the  close  of  the 
comment  period  for  this  announcement. 

m.  Proposed  Existing  Stocks  Provisions 

The  registrants  have  requested 
voluntary  cancellation  for  the  disulfoton 
and  naled  registrations  identified  in  the 
table.  EPA  intends  to  grant  the  requests 
for  voluntary  cancellations  and  use 
deletions.  For  purposes  of  the 
cancellation  order  that  the  Agency 
intends  to  issue  at  the  close  of  the 
comment  period  for  this  announcement, 
the  term  "existing  stocks"  will  be 
defined,  as  prescribed  in  the  Federal 
Register  of  June  26, 1991  (56  FR  29362) 
(FRL-3846-4),  as  those  stocks  of  a 
registered  pesticide  product  which  are 
currently  used  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  or 
amendment.  For  disulfoton  products, 
EPA  intends  to  permit  registrants  of 
these  products  to  distribute  and  sell 
existing  stocks  of  cancelled  products  or 
products  bearing  deleted  uses  for  12 
months  from  the  effective  date  of 
cancellation.  In  the  case  of  naled,  the 
registrant  has  requested  the  effective 
date  of  cancellation  to  be  March  1 ,  2002, 
as  well  as  a  provision  for  the  sale  or 
distribution  of  existing  stocks  until 
December  31,  2002.  EPA  intends  to 
grant  this  request.  The  Agency  also 
intends  to  permit  all  persons  other  than 
the  registrant  to  sell,  distribute,  or  use 
disulfoton  or  naled  products  until 


supplies  are  exhausted.  Any 
distribution,  sale,  or  use  of  existing 
stocks  that  is  not  consistent  with  the 
terms  of  that  order  will  be  considered  a 
violation  of  section  12(a)(2)(K)  and/or 
12(a)(1)(A)  of  nFRA. 

List  of  Subjects 

Environmental  protection,  disulfoton, 
naled,  use  terminations/deletions, 
administrative  practice  and  procediu^, 
agricultural  commodities,  pesticides 
and  pests. 

Dated:  January  2,  2002. 

Lois  A.  Rossi, 
Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 
(FR  Doc.  02-4529  Filed  1-9-02;  8:45  am) 

BILUNG  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-30519;  FRL-6816-31 

Pesticide  Product;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide  ^ 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 


Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

DATES:  Written  comments,  identified  by 
the  docket  control  number  OPP-30519, 
must  be  received  on  or  before  February 
11, 2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPP-30519  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Driss  Benmhend,  Biopesticides  and 
Pollution  Prevention  Division  (7511C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washington. 
DC  20460;  telephone  number:  (703) 
308-9525:  and  e-mail  address:    . 
benmhend.driss@epa.gov 

SUPPLEMENTARY  INFORMATION: 

L  General  Information    - 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticid6 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS  codes 

Examples  of  potentially  affected  entities 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufacturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  U  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related  , 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 


certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http;// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-3D519.  The  official  record  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 


information  (CBI).  Tiiis  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public  • 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 
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C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-30519  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  biformation  and  Records 
Integrit>'  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
{7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  {7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  nimiber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  conunents  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-30519.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 


CBI  or  the  procediu^s  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 
FIFRA.  Notice  of  receipt  of  these 
applications  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
Not  Included  in  Any  Previously 
Registered  Products 

1.  File  symbol  number  72994-E. 
Applicant:  Card  Products,  Inc.,  250 
Williams  Road,  Carpentersville,  IL 
60110.  Product  name:  Silgard.  Product 
tjrpe:  Plant  growth  regulator.  Active 
ingredient:  Contains  0;35%  of  the  new 
active  ingredient  sodium  silvor 
thiosulfate.  Proposed  classification/Use: 
For  use  as  protector  from  ethylene 
effects  on  cut  flowers. 

2.  File  symbol  number  72994-R. 
AppUcant:  Same  as  above.  Product 
name:  Silgard  Technical.  Product  type: 
Plant  growth  regulator.  Active 
ingredient:  Contains  0.35%  of  the  new 
active  ingredient  sodium  silver 
thiosulfate.  Proposed  classification/Use: 
For  manufacturing  use  of  end  use 
products  to  be  used  to  inhibit  the  effects 
of  ethylene  on  cut  flowers. 


ListofSubiects 

Environmental  protection.  Pesticides 
and  pest. 
Dated:  December  26,2001. 
Janet  L.  Andersen, 

Director,  Biopesticides  and  Pollution 

Prevention  Division,  Office  of  Pesticide 

Progranis. 

[FR  Doc.  02-630  Filed  1-9-02;  8:45  am) 

BILUNG  CODE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7127-71 

Maryland  State  Prohibition  on 
Discharges  of  Vessel  Sewage;  Final 
Afflrmathw  Determination 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Regional  Administrator, 
Environmental  Protection  Agency  (EPA) 
Region  III  has  affirmatively  determined, 
pursuant  to  section  312(f)  of  Public  Law 
92-500,  as  amended  by  Public  Law  95- 
217  and  Public  Law  100-4  (the  Clean 
Water  Act),  that  adequate  facilities  for 
the  safe  and  sanitary  removal  and 
treatment  of  sewage  from  all  vessels  are 
reasonably  available  for  the  navigable 
waters  of  Herring  Bay,  Anne  Arundel 
County,  and  the  norUiem  Coastal  Bays 
(Ocean  City  Inlet,  Ocean  City 
commercial  fish  harbor  (Swordfish 
Basin),  Isle  of  Wight  Bay  and 
Assawoman  Bay),  Worcester  County, 
Maryland.  Maryland  will  completely 
prohibit  the  discharge  of  sewage, 
whether  treated  or  not,  from  any  vessel    , 
in  Herring  Bay  and  in  the  northern 
Coastal  Bays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Ambrogio,  U.S.  Environmental 
Protection  Agency,  Region  III,  Office  of 
Ecological  Assessment  and 
Management,  1650  Arch  Street, 
Philadelphia,  PA  19103.  Telephone: 
(215)  814-2758.  Fax:  (215)  814-2782.  E- 
mail:  ambrogio.edward@epa.gov. 
SUPPLEMENTARY  INFORMATION:  These 
petitions  were  made  jointly  by  the 
Maryland  Department  of  the 
Environment  (MDE)  and  the  Maryland 
Department  of  Natural  Resources 
(Nd)NR).  Upon  publication  of  this 
affirmative  determination,  Maryland 
will  completely  prohibit  the  discharge 
of  sewage,  whether  treated  or  not,  from 
any  vessel  in  Herring  Bay  and  in  the 
northern  Coastal  Bays  (Ocean  City  Inlet, 
Ocean  City  commercial  fish  harbor 
(Swordfish  Basin),  Isle  of  Wight  Bay  and 
Assawoman  Bay)  in  accordance  with 
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section  312(f)(3)  of  the  Clean  Water  Act 
and  40  CFR  140.4(a).  Notice  of  the 
Receipt  of  Petition  and  Tentative 
Determination  was  published  in  the 
Federal  Register  on  October  17,  2001 
(66  FR  52763,  Oct.  17,  2001).  Comments 
on  the  tentative  determination  were 
accepted  during  the  30-day  comment 
period  which  closed  on  November  16, 
2001.  No  comments  were  received.  The 
remainder  of  this  Notice  simimcU'izes  the 
location  of  the  no  discharge  zone,  the 
available  pumpout  facilities  and  related 
information. 

Herring  Bay 

The  Herring  Bay  no  discharge  zone 
(NDZ)  is  a  3,145-acre  area  of  water 
located  along  the  western  shore  of  the 
Chesapeake  Bay  in  southern  Anne 
Arundel  Coimty.  The  area  includes 
Rockhold,  Tracy,  and  Parker  Creeks  on 
the  north  and  Rose  Haven  Harbor  on  the 
south.  The  NDZ  includes  tidal  waters 
west  of  the  following:  beginning  on 
Holland  Point  at  or  near  38°43'34.9'T«J 
latitude/76°31'37.3'^  longitude,  then 
running  in  a  northerly  direction  to  Crab 
Pile  A  at  or  near  38°46'33.0'TM  latitude/ 
76°32'10.1''  W  longitude,  then  nmning 
to  a  point  on  the  north  shore  of  Parkers 
Creek  at  or  near  38°46'39.1'TM  latitude/ 
76°32'10.8'^  longitude. 

The  Herring  Bay  watershed  is 
approximately  25  square  miles. 
Although  traditionally  a  fanning  area, 
several  residential  communities  are 
located  within  the  watershed  including 
some  that  are  located  along  the 
shoreline.  Herring  Bay  is  also  a  very 
popular  recreational  boating  area  and  is 
home  to  16  marinas  containing  2,090 
slips. 

Long-term  pollution  problems  that 
have  impacted  Herring  B^y  include 
failing  septic  systems,  discharge  from  a 
private  sewage  treatment  plant,  and 
runoff  from  farm  and  other  lands.  With 
the  niunber  of  marinas  in  the  area, 
recreational  boating  is  also  a  concern. 
The  potential  for  bacterial 
contamination  from  all  sources  of 
pollution,  including  boat  sewage,  has 
resulted  in  the  on-going  closure  of  the 
oyster  beds,  however,  recent  water 
quality  data  does  not  show  consistent 
high  levels  of  fecal  coliform  in  the  area. 

Currently,  there  are  no  public  or 
private  sewage  treatment  plants  that 
impact  Herring  Bay.  Although  the 
Broadwater  Wastewater  Treatment  Plant 
is  north  of  Herring  Bay  and  the 
Chesapeake  Beach  Wastewater 
Treatment  Plant  is  south  of  Herring  Bay, 
neither  plant's  discharges  affect  Herring 
Bay.  Until  very  recently,  there  had,     . 
however,  been  a  private  treatment  plant 
at  Rose  Haven  which  discharged  into 
Herring  Bay.  That  plant  is  now  closed 


and  the  sewage  from  Rose  Haven 
durently  goes  to  the  Chesapeake  Beach 
Wastewater  Treatment  Plant.. 

Information  submitted  in  the 
application  states  that  there  are  a  total 
pf  nine  pumpout  facilities  currently  in 
Herring  Bay,  of  which  eight  provide 
portable  toilet  disposal  through  the  use 
of  a  wand  attachment  to  the  pumpout 
hose.  Eight  of  the  nine  pimipout 
facilities  currently  available  to  the 
general  public  are  located  at  six 
marinas.  Each  of  the  six  marinas  is  a 
privately  owned  facility  that  used  Clean 
Vessel  Act  (75%)  and  state  funds  (25%) 
to  install  their  pumpouts.  Each  facility 
that  is  open  to  the  general  public  is 
limited  to  charging  no  more  than  $5.00 
per  pumpout.  One  of  the  nine  pumpouts 
is  located  at  a  61-slip  marina  and  is  only 
available  to  slipholders.  To  provide  a 
conservative  estimate  of  pumpout 
availability,  this  private  pumpout  was 
not  included  in  the  application's 
calculations.  Also  not  included  were 
two  additional  marinas  that  have 
applied  for  grant  funding  to  install 
pumpouts  which  should  become 
operational  during  the  2001  boating 
season.  For  the  purposes  of  this 
application,  therefore,  there  are  a  total 
of  eight  pumpouts  in  Herring  Bay,  of 
which  seven  provide  portable  toilet 
disposal.  Maryland's  boating  season  is 
generally  considered  to  be  from  April  15 
to  November  15,  with  very  little 
recreational  boating  activity  occurring 
in  the  winter.  For  the  few  boats  in 
Herring  Bay  that  may  need  to  be 
pumped  out  in  the  off-season,  both  of 
Herrington  Harbour  North's  pumpouts 
and  one  of  Herrington  Harbour  South's 
pumpouts  are  open  throughout  the  year. 
The  other  pumpouts  are  open  during  the 
boating  season  only.  For  those  marinas 
with  wand  attachments  (all  facilities 
;.xcept  Sherman's),  portable  toilets  may 
be  emptied  whenever  the  pumpouts  are 
open.  Details  of  these  facilities'  location, 
availability  and  hours  of  operation  are 
as  follows: 

Gates  Marine  Services  is  an  88-slip 
facility  located  on  Rockhold  Creek 
north  of  the  Deale  Road  bridge.  The 
marina  has  a  trailer  mounted 
piunpout  installation  located  at  the 
travel  lift  A  wand  attachment  is  used 
to  empty  portable  toilets.  The 
marina's  sewage  disposal  hours  of 
operation  are  8:00  am-4:30  pm 
Monday  through  Friday,  8:00  am-4 
pm  Saturday  and  Sunday. 
Harbor  Cove  Marina  is  a  78-slip  facility 
located  on  Rockhold  Creek  north  of 
the  Deale  Road  bridge.  The  marina 
has  a  fixed  pumpout  installation 
which  is  located  at  the  gas  dock  ("C" 
dock).  A  wand  attachment  is  used  to 


empty  portable  toilets.  The  marina's 
sewage  disposal  hours  of  operation 
are  8:00  am-6:00  pm  seven  days  per 
week. 
Herrington  Harbour  North  is  a  670-slip 
marina  located  at  the  junction  of 
Rockhold  Creek  and  Tracy  Creek  in 
northern  Herring  Bay.  The  marina  has 
a  fixed  pumpout  installation  which  is 
located  on  the  T  head  of  "D"  Dock 
and  it  also  has  a  portable  pumpout 
that  is  used  for  pumpouts  throughout 
the  marina.  Both  pumpouts  utilize 
wand  attachments  to  empty  portable 
toilets.  The  marina's  sewage  disposal 
hours  of  operation  are  9:00  am-5:00 
pm  seven  days  per  week. 
Herrington  Harbour  South  is  a  650-slip 
marina  located  on  Rose  Haven  Harbor 
in  southern  Herring  Bay.  The  marina 
has  a  fixed  pumpout  installation 
which  is  located  on  the  fiiel  dock 
("D"  Dock)  and  it  also  has  a  pumpout 
boat  that  travels  throughout  the 
marina  pumping  out  both  slip  holders 
and  transient  vessels.  Both  pumpouts 
utilize  wand  attachments  to  empty 
portable  toilets.  The  marina's  sewage 
disposal  hours  of  operation  are  24 
hours  daily  (self-serve)  seven  days  per 
week,  staffed  8:00  am-6:00  pm  seven 
days  per  week  between  May  31  and 
September  7. 
Sherman's  Marina  is  a  26-slip  facility 
located  on  Rockhold  Creek  north  of 
the  Deale  Road  bridge.  The  marina 
has  a  fixed  pumpout  installation 
which  is  located  on  the  "B"  dock.  The 
marina's  sewage  disposal  hours  of 
operation  are  during  daylight  hours 
seven  days  per  week. 
Shipwright  Harbor  is  a  250-slip  facility 
located  at  the  moutli  of  Rockhold 
Creek  in  northern  Herring  Bay.  The 
marina  has  a  fixed  pumpout 
installation  which  is  located  near  the 
travel  lift.  A  wand  attachment  is  used 
to  empty  portable  toi'ets.  The 
marina's  sewage  disposal  hours  of 
operation  are  9:00  am-5:00  pm  seven 
days  per  week. 

Under  Maryland  law  (Natural 
Resources  Article  §  8-707),  each  grant 
funded  pumpout  project  must  be 
approved  by  MDE.  The  MDE,  in  turn, 
consults  with  the  local  health/ 
permitting  authority  to  ensure  that  the 
proposed  pumpout  and  sewage  disposal 
method  is  in  compliance  with  all 
applicable  Federal  and  state  laws.  All 
six  of  the  marinas  in  Herring  Bay  that 
have  pumpouts  open  to  the  public,  used 
grant  funding  to  obtain  their  pumpouts 
(a  total  of  eight  pumpout  facilities).  All 
of  these  projects  were  approved  by  MDE 
upon  the  recommendation  of  the  Aime 
Arundel  Coimty  Department  of  Utilities. 
All  six  marinas  discharge  to  either  the 
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Chesapealce  Beach  Wastewater 
Treatment  Plant,  or  to  the  Broadwater 
Wastewater  Treatment  Plant  via  either  a 
direct  connection,  or  by  a  licensed 
septage  hauler. 

The  MDNR  maintains  records  on  the 
number  and  size  of  vessels  registered 
and  documented  in  Maryland's  waters. 
In  an  attempt  to  estimate  transient 
vessels  in  the  area,  a  representative  of 
the  two  largest  marinas  in  Herring  Bay 
was  contacted  and  asked  to  estimate 
how  many  transient  vessels,  by  size,  are 
t5rpically  in  Herring  Bay  on  a  typical 
high-volume  day  during  the  boating 
season.  Included  in  the  number  of 
registered  vessels  are  charter  boats 
generally  used  for  fishing.  Prom  this 
information,  the  vessel  population  of 
Herring  Bay  based  on  length  is  638 
vessels  less  thanl6  feet,  906  vessels 
between  16  and  26  feet,  1,111  vessels 
between  26  and  40  feet,  and  158  vessels 
over  40  feet.  Based  on  the  number  and 
size  of  boats,  and  using  various  methods 
to  estimate  the  number  of  on-board 
holding  tanks  and  portable  toilets,  it 
was  determined  that  Herring  Bay  needs 
a  total  of  five  pumpouts  and  one  dump 
station.  As  described  above,  Herring  Bay 
is  cmrently  served  by  eight  operational 
pumpouts.  of  which  seven  provide 
portable  toilet  disposal.  Additionally, 
two  other  marinas  (Paradise  Marina  and 
Rockhold  Creek  Marina)  are  actively 
participating  in  the  pumpout  grant 
program  and  should  complete  their 
installations  by  the  start  of  the  next 
boating  season  in  early  2002. 

Northern  Coastal  Bays 

The  proposed  northern  Coastal  Bays 
no  discharge  zone  (NDZ)  was  initially 
described  to  include  all  tidal  waters 
north  of  the  Ocean  City  Inlet,  including 
Isle  of  Wight  Bay  and  Assawoman  Bay, 
defined  by  the  points  38°19f'23.83'TVI 
latitude/75°5'14.36'^  longitude  to 
38°19'35.77'TSI  laf  tude/75°06'27.68'nA^ 
longitude,  to  the  Delaware  state  line. 
Based  upon  a  reevaluation  of  the  spacial 
coordinates  by  MDNR,  this  NDZ  has 
been  slightly  expanded  and  now 
includes  the  waters  of  the  Ocean  City 
Inlet,  Ocean  City  commercial  fish  harbor 
(Swordfish  Basin),  Isle  of  Wight  Bay  and 
Assawoman  Bay,  defined  as  follows: 
Ocean  City  Inlet — west  of  a  line 
beginning  at  a  point  at  or  near  the  east 
end  of  the  north  Ocean  City  Inlet  jetty, 
defined  by  38°19'27.0'TM  latitude/75° 
05'5.5'1'V  longitude;  then  nmning 
approximately  248°  (true)  to  a  point  at 
or  near  the  east  end  of  the  south  Ocean 
City  Inlet  jetty,  defined  by  38°19'20.7'TM 
latitude/75°05'24.9"W  longitude;  and. 
Sinepuxent  Bay — north  of  a  line 
beginning  at  a  point  at  or  near  the  shore 
of  the  southeast  entrance  of  the  Ocean 


City  commercial  fish  harbor  (Swordfish 
Basin),  defined  by  38°19'37.0'N 
latitude/75°06'  6.0*^  longitude;  then 
running  approximately  110°  (true)  to  a 
point  at  or  near  the  shore  at  the 
northwest  tip  of  Assateague  Island, 
defined  by  38°19'32.0TJ  latitude/ 
75°05'49.0'^V  longitude;  and,  Maryland- 
Delaware  Line — south  of  the  Maryland- 
Delaware  line  beginning  at  a  point  at  or 
near  the  east  side  of  Assawoman  Bay, 
defined  by  38°27'4.5'TM  latitude/ 
75°04'11.2'^  longitude;  then  running 
approximately  270°  (true)  to  a  point  at 
or  near  the  west  side  of  Assawoman 
Bay,  defined  by  38°27'4.4"N  latitude/ 
75°05'9.3'^  longitude. 

The  Maryland  Coastal  Bays  are 
comprised  of  five  large  tidal  bays 
(Assawoman,  Isle  of  Wight,  Sinepuxent, 
Newport,  and  Chincoteague)  that  are 
bounded  by  two  barrier  islands 
(Fenwick  and  Assateague).  The  drainage 
basin  feeding  into  the  watershed  is 
117,939  acres  and  is  characterized  by 
poor  flushing  ability  due  to  two  narrow 
inlets.  The  land  surrounding  the 
northern  Coastal  Bays  (Ocean  City  Inlet, 
Ocean  City  commercial  fish  harbor 
(Swordfish  Basin),  Isle  of  Wight  Bay  and 
Assawoman  Bay)  is  primarily 
agriculture,  forested  or  marsh  but  also 
includes  the  largest  percentage  of 
developed  land  surrounding  all  five 
Coastal  Bays  (Ocean  Pines  and  Ocean 
City).  The  population  of  Worcester 
County  is  expected  to  increase 
significantly  over  the  next  10  years  and 
reach  50,000  before  the  year  2010. 
Currently,  Worcester  County  is  the 
second  fastest  growing  coimty  in  the 
state. 

In  1996  the  MDE  listed  the  northern 
Coastal  Bays  (specifically  Assawoman 
and  Isle  of  Wight)  on  the  Clean  Water 
Act  Section  303(d)  impaired  waters  list 
as  a  priority  area  for  excessive  nutrients, 
low  dissolved  oxygen,  and  elevated 
fecal  coliform  counts.  MDE  is  currently 
in  the  process  of  having  a  Total 
Maximum  Daily  Load  (TMDL)  model 
calculated  for  the  above  listed 
substances.  The  St.  Martin's  River,  a 
large  fireshwater  tributary  leading  to  the 
Isle  of  Wight  Bay,  along  with  Herring 
and  Turville  Creeks  are  cmrently  listed 
as  "restricted  for  shellfish  harvest"  by 
MDE  as  well. 

There  is  one  wastewater  treatment 
plant,  located  within  the  residential 
community  of  Ocean  Pines,  that 
discharges  treated  effluent  into  the  Isle 
of  Wight  Bay.  The  Ocean  City 
Wastewater  Treatment  Plant  in  Ocean 
City  discharges  treated  effluent  several 
miles  offshore  into  the  Atlantic  Ocean. 

Information  submitted  in  the 
application  states  that  there  are  a  total 
of  nine  pumpout  facilities  currently  in 


the  northern  Coastal  Bays,  of  which  five 
provide  portable  toilet  disposal  through 
the  use  of  a  wand  attachment  to  the 
pumpout  hose  or  at  dump  stations. 
Eight  of  the  nine  pumpout  facilities  that 
are  available  to  the  general  public,  as 
well  as  all  facilities  that  provide 
portable  toilet  disposal  are  located  at  six 
marinas.  Each  of  the  six  marinas  is  a 
privately  owned  facility;  four  used 
Clean  Vessel  Act  (75%)  and  state  funds 
(25%)  to  install  their  pumpouts.  These 
four  marinas  are  limited  to  charging  no 
more  than  $5.00  per  pumpout.  One  of 
the  nine  pumpouts  is  located  at  a 
marina  that  is  only  available  to 
slipholders.  To  provide  a  conservative 
estimate  of  piunpout  availability,  this 
private  piunpout  was  not  included  in 
the  application's  calculations.  Also  not 
included  was  one  additional  marina  that 
applied  for  grant  funding  to  install  a 
pumpout  which  should  become 
operational  during  the  2002  boating 
season.  For  the  piuposes  of  this 
application,  therefore,  there  are  a  total 
of  eight  pumpouts  in  the  northern 
Coastal  Bays,  of  which  five  provide 
portable  toilet  disposal  via  a  wand 
attachment  or  a  dump  station. 
Maryland's  boating  season  is  generally 
considered  to  be  from  April  15  to 
November  15,  with  very  little 
recreational  boating  activity  occinring 
in  the  winter.  For  the  few  boats  in  the 
northern  Coastal  Bays  that  may  need  to 
be  pumped  out  in  the  off-season, 
Advanced  Marina's  pumpout  is  open 
throughout  the  year.  The  other 
piunpouts  are  generally  open  dining  the 
boating  season  only.  Details  of  these 
facilities'  location,  availability  and 
hours  of  operation  are  as  follows: 
Advanced  Marina  is  a  60-slip  marina 
located  at  66th  St.,  Ocean  City  on  Isle 
of  Wight  Bay.  The  marina  has  a 
portable  pumpout  unit  and  potty 
wand  attachment  for  emptying 
portable  toilets.  The  marina's  sewage 
disposal  hours  of  operation  are 
8:00am-8:00pm  seven  days  per  week, 
all  year. 
Harbour  Island  Marina  is  a  110-slip 
marina  located  at  14th  St.,  Ocean  City 
on  Isle  of  Wight  Bay.  The  marina  has  - 
one  fixed  pumpout  unit  at  the 
entrance  to  the  marina  and  one  potty 
wand  attachment  for  emptying 
portable  toilets.  The  marina's  sewage 
disposal  hours  of  operation  are 
6:00am-8:00pm  seven  days  per  week, 
from  May  through  September. 
Ocean  City  Fishing  Center  is  a  240-slip 
marina  located  near  the  Route  50 
bridge  in  West  Ocean  City  on  the  Isle 
of  Wight  Bay.  The  marina  has  one 
fixed  pumpout  unit  located  next  to 
the  marina  office.  The  marina's 
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sewage  disposal  hours  of  operation 
are  5:00am-6:00pm  seven  days  per 
week,  bom  May  through  September. 
Ocean  Pines  Marina  is  an  86-slip  marina 
located  near  the  Route  90  bridge  in 
Ocean  Pines  on  the  St.  Martins  River.^ 
The  marina  has  one  fixed  pumpout 
located  at  the  end  of  pier  A.  The 
marina's  sewage  disposal  hours  of 
operation  are  8:00am-6 :00pm 
Monday  through  Friday,  7:00am- 
7:00pm  Saturday  and  7:00am-6:00pm 
Sunday,  bom  May  through  October. 
Sunset  Marina  is  a  204-8lip  marina 
located  at  the  Ocean  City  Inlet  in  West 
Ocean  City  on  Isle  of  Wight  Bay.  The 
marina  has  one  fixed  pumpout  with 
two  remote  stands,  each  at  the  end  of 
successive  piers,  one  portable  unit 
with  potty  wand  attachment  for 
emptying  portable  toilets,  and  one 
dump  station  on  the  bulkhead.  The 
marina's  sewage  disposal  hours  of 
operation  are  9:00am-5 :00pm  seven 
days  per  week,  bom  May  through 
September. 
Townes  of  Nantucket  II  is  a  92 -slip 
marina  located  at  Nantucket  Point 
near  the  Delaware  state  line  in  Ocean 
City  on  Assawoman  Bay.  The  marina 
has  one  fixed  pumpout  and  one  dump 
station  for  portable  toilets,  both 
located  at  the  "A"  bulkhead.  The 
marina's  sewage  disposal  hours  of 
operation  are  24  hours  a  day,  seven 
days  per  week,  from  April  through 
October. 

Marinas  participating  in  the  Maryland 
Pumpout  Program  are  required  by  law 
(Natural  Resources  Article  §  8-707)  to 
have  an  approved  method  of  sewage 
disposal  as  determined  by  MDE  and 
local  (county  or  municipal)  health 
inspectors.  Foiu*  of  the  six  marinas 
participated  in  the  Maryland  Pumpout 
Program,  and  therefore  are  in 
compliance  with  state  and  Federal  laws. 
Information  about  the  removal  of 
pumpout  waste  from  the  other  two 
marinas  was  obtained  through  inarina 
surveys.  Of  the  six  marinas  described 
above,  five  discharge  to  the  Ocean  City 
Wastewater  Treatment  Plant;  the 
remaining  marina  discharges  to  the 
Ocean  Pines  Wastewater  Treatment 
Plant. 

The  MDNR  maintains  records  of  all 
documented  and  registered  boats  in  the 
state.  In  order  to  estimate  the  number  of 
transient  boaters,  several  methods  were 
employed.  First  a  marina  survey  was 
conducted  where  marina  owners  were 
asked  to  estimate  the  percentage  of 
transient  boaters  that  utilize  their 
facility  and  the  northern  Coastal  Bays. 
Second,  information  collected  bom  a 
1999  aerial  survey  of  the  northern 
Ck>astal  Bays,  conducted  by  the  MDNR 


Fisheries  Department,  was  used  to 
determine  types  and  sizes  of  boats  using 
the  waters  on  a  peak  day  in-season. 
Finally,  a  land  survey  was  conducted 
where  MDNR  employees  surveyed 
Coastal  Bay  vessel  usage  on  a  typical 
day  during  the  season.  All  of  these 
methods  were  employed  to  ctfme  up 
with  a  best  estimate  for  transient  usage. 
It  was  estimated,  using  the  above 
techniques,  that  Ocean  City/northern 
Coastal  Bays  have  approximately  10,000 
wet  slips.  It  was  also  assumed  that  the 
transient  boat  population  mirrored  the 
resident  population  as  far  as  relative 
percent  of  the  size  and  numbers  of 
boats.  Based  on  this  information  the 
vessel  population  of  the  northern 
Coastal  Bays  based  on  length  is  2,800 
vessels  less  than  16  feet,  6,600  vessels 
between  16  and  26  feet,  600  vessels 
between  26  and  40  feet,  and  100  vessels 
over  40  feet.  Based  on  the  number  and 
size  of  boats,  and  using  various  methods 
to  estimate  the  number  of  holding  tanks 
and  portable  toilets,  it  was  determined 
that  the  northern  Coastal  Bays  need 
three  pumpouts  and  five  dump  stations. 
There  are  currently  eight  operating 
pumpouts  and  one  proposed  pumpout 
in  the  northern  Coastal  Bays  along  with 
two  dump  stations  and  three  pumpouts 
equipped  to  empty  portable  toilets 
making  a  total  of  five  portable  toilet 
waste  facilities.  There  is  also  one 
proposed  pumpout  that  would  accept 
portable  toilets  by  the  start  of  the  next 
boating  season  in  early  2002. 

Finding 

The  EPA  hereby  makes  a  final 
affirmative  determination  that  adequate 
facilities  for  the  safe  and  sanitary 
removal  and  treatment  of  sewage  from 
all  vessels  are  reasonably  available  for 
Herring  Bay,  Anne  Arundel  County, 
Maryland,  and  the  northern  Coastal 
Bays  (Ocean  City  Inlet,  Ocean  City 
commercial  fish  harbor  (Swordfish 
Basin),  Isle  of  Wight  Bay  and 
Assawoman  Bay),  Worcester  County, 
Maryland.  This  final  determination  will 
result  in  a  Maryland  state  prohibition  of 
any  sewage  discharges,  whether  treated 
or  not,  from  vessels  into  Herring  Bay    . 
and  the  northern  Coastal  Bays. 

Donald  S.  Welsh, 

Regional  Administrator,  Region  III. 
[FR  Doc.  02-627  Filed  1-9-02;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 
Sunshine  Act  Meeting 

DATE  a  TIME:  Tuesday,  January  15,  2002 
at  10:00  a.m. 


place:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  (NSCtlSSEO: 

Compliance  matters  pursuant  to  2 
U.S.C.§437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  §437g,  §  438(b),  and  Title  26, 
U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  ft  TIME:  Thursday,  January  17,  2002 
at  10:00  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 
ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Revised  Draft  Advisory  Opinion 
2001-17:  DNC  Services  Corporation/ 
Democratic  National  Conunittee  by 
counsel,  Neil  Reiff. 

Draft  Advisory  Opinion  2001-18: 
BellSouth  Corporation  by  counsel,  Jan 
Witold  Baran. 

Draft  Advisory  Opinion  2001-19: 
Oakland  Democratic  Campaign 
Conmiittee  by  Gary  Kohut,  Chair. 

Administrative  matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

(FR  Doc.  02-776  Filed  1-8-02;  2:32  am) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  Policy  on  Use  of  Potassium 
Iodide  (Kl) 

AGENCY:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice  of  revised  Federal  policy. 

SUMMARY:  The  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPCC)  has  revised  the  1985  Federal 
policy  regarding  the  use  of  potassium 
iodide  (KI)  as  a  thyroidal  blocking  agent 
by  emergency  workers,  institutionalized 
persons  and  the  general  public  in  the 
vicinity  of  nuclear  power  plants.  This 
policy  is  for  use  by  State  ^  and  local 


'  Consistent  with  FEMA  initiative  4.0-4.4, 
Include  Native  American  Tribal  Nations  in  the  REP 
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agencies  responsible  for  radiological 
emergency  planning  and  preparedness 
in  the  unlikely  event  of  a  major 
radiological  emergency  at  a  commercial 
nuclear  power  plant. 

The  Federal  position  is  that  KI  shoiUd 
be  stockpiled  aiid  distributed  to 
emergency  workers  and       j 
institutionalized  persons  for 
radiological  emergencies  at  a  nuclear 
power  plant  and  its  use  should  be 
considered  for  the  general  public  within 
the  10-mile  emergency  planning  zone 
(EPZ)  of  a  nuclear  power  plant. 
However,  the  decision  on  whether  to 
use  KI  for  the  general  public  is  left  to 
the  discretion  of  States  and.  in  some 
cases,  local  governments. 
EFFECTIVE  DATE:  The  modifications  to 
this  policy  are  efiiective  January  10, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Russell  Salter,  Chair.  Federal 
Radiological  Preparedness  Coordinating 
Committee:  (202)  646-3030; 
russ.saltei^fema.gov. 

SUPPLEMENTARY  mFORMATKNl: 

Backgroand  I 

This  revised  Federal  policy  on  the  use 
of  potassium  iodide  as  a  thyroidal 
blocking  agent  for  the  general  public  in 
the  vicinity  of  nuclear  power  plant  10- 
mile  emergency  planning  zones  is  part 
of  a  Federal  interagency  effort 
coordinated  by  FEMA  for  the  FRPCC. 
FEMA  chairs  die  FRPCC  and  assumes 
the  responsibility  for  this  publication. 
The  FRPCC  is  an  interagency 
organization,  with  membership  from  17 
Federal  agencies,  established  to 
coordinate  all  Federal  responsibilities 
for  assisting  State  and  local 
govenmients  in  emergency  planning 
and  preparedness  for  peacetime  nuclear 
emergencies. 

The  issue  is  addressed  in  terms  of  two 
components  of  the  population  that 
might  require  or  desire  potassium 
iodide  use:  (a)  Emergency  workers  and 
institutionalized  individuals,  and  (b) 
general  population.  With  respect  to 
emergency  workers  and 
institutionalized  individuals,  the 
Nuclear  Regulatory  Commission  (NRC) 
and  FEMA  have  issued  guidance  to 
State  and  local  authorities,  as  well  as  to 
licensees  of  operating  commercial 
nuclear  power  plants,  in  NUREG-0654/ 
FEMA-REP-1.  Rev.l.  The  NUREG  and 
FEMA  guidance  recommends  the 
stockpUing  and  distribution  of  KI  to 
emergency  workers  and  to 
institutionalized  individuals  for 
thyroidal  blocking  during  emergencies. 


The  guidance  provides  information 
regarding  protective  actions  to  be  taken 
in  the  event  of  an  incident  at  a 
commercial  nuclear  power  plant. 
NUREG  0654  and  the  1985  FRPCC  KI 
policy  recommend  thyroidal  blocking 
for  emergency  workers  and 
institutionalized  individuals  because 
they  are  thought  to  be  more  likely  than 
other  members  of  the  public  to  be 
exposed  to  the  radioiodine  in  an 
airborne  radioactive  release. 

The  decision  for  using  KI  as  a 
protective  measure  for  the  general 
public  is  left  to  the  discretion  of  States, 
or  in  some  cases,  local  governments, 
since  these  entities  are  ultimately 
responsible  for  the  protection  of  their 
citizens.  The  policy  guidance  in  this 
Federal  Register  notice  is  intended  for 
State  and  local  governments  that,  within 
the  limits  of  their  authority,  should 
consider  these  recommendations  in  the 
review  of  their  emergency  plans  and  in 
determining  appropriate  actions  to 
protect  the  general  public.  In  making  a 
decision  whether  to  stockpile  KI,  the 
States  should  be  aware  that  the  Federal 
government  believes  that  the  use  of  KI 
is  a  reasonable  and  prudent  measure  as 
a  supplemental  protective  action  for  the 
public. 

Revision  of  the  policy  to  include 
members  of  the  public  reflects  lessons 
learned  from  the  Chernobyl  Nuclear 
Power  Plant  accident  of  1986,  both 
about  the  consequences  of  an  accident 
and  about  the  safety  and  efficacy  of  KI. 
The  Chernobyl  accident  demonstrated 
that  thyroid  cancer  can  indeed  be  a 
major  result  of  a  large  reactor  accident. 
Based  on  the  experiences  from 
Chernobyl,  young  children  are  at 
greatest  risk  of  thyroid  cancer  frt>m 
radioactive  iodine  exposure.  Moreover, 
although  the  Food  and  Drug 
Administration  (FDA)  declared  KI  "safe 
and  effective"  as  long  ago  as  1978.  the 
drug  had  never  been  deployed  on  a  large 
scale  imtil  Chernobyl.  The  experience  of 
Polish  health  authorities  during  the 
accident  has  provided  confirmation  that 
large-scale  deployment  of  KI  is  safe.^ 
The  Chernobyl  experiences  also  led  to 
wide-scale  changes  in  international 
practice,  specifically  1989  World  Health 
Organization  recommendations 
(updated  in  1995  and  1999)  and  1996 
and  1997  International  Atomic  Energy 
Agency  standards  and  guidance,  which 
have  led  to  the  use  of  KI  as  a 
supplementary  protective  measure  in 


Preparedness  Process,  references  to  State 
governments  include  Tribal  govenunents. 


2  Nauman.  (..  and  Wolff.  J.,  Iodide  Prophylaxis  in 
Poland  After  the  Chernobyl  Reactor  Accident: 
Benefits  and  Risks.  American  Journal  of  Medicine, 
Vol.  94,  p.  524,  May  1993. 


much  of  Europe,  as  well  as  in  Canada 
and  Japan. 

The  NRC  published  changes  to  its 
emergency  planning  regulations  at  66 
FR  5441-5443,  January  19,  2001.  For 
States  within  the  10-mile  planning  zone 
of  a  nuclear  power  plant(s),  the  NRC 
believes  that  the  use  of  KI  is  a 
reasonable  and  prudent  measure  as  a 
supplement  to  sheltering  and 
evacuation  and  in  response  to  specific 
local  conditions.  The  NRC  requires 
consideration  in  the  formulation  of 
emergency  plans  as  to  whether  to 
include  the  use  of  KI  as  a  supplemental 
protective  measure. 

The  FDA  has  evaluated  the  medical 
and  radiological  risks  of  administering 
KI  for  emergency  conditions,  has 
concluded  that  it  is  safe  and  effective, 
and  has  approved  over-the-coimter  sale 
of  the  drug  for  this  piu^jose.  FDA  has 
concluded  that  "*  *  *  the  effectiveness 
of  KI  as  a  specific  blocker  of  thyroid 
radioiodine  uptake  is  well-established 
as  are  the  doses  necessary  for  blockage. 
As  such,  it  is  reasonable  to  conclude 
that  KI  will  likewise  be  effective  in 
reducing  the  risk  of  thyroid  cancer  in 
individuals  or  populations  at  risk  for 
inhalation  or  ingestion  of  radioiodines." 
Since  the  FDA  has  authorized  the 
nonprescription  sale  of  KI,  it  may  be 
available  to  individuals  who,  based  on 
their  own  personal  analysis,  choose  to 
have  the  drug  immediately  available. 
The  FDA  guidance  is  the  definitive 
Federal  guidance  on  medical  aspects  of 
KI  prophylaxis. 

Considerations 

In  making  a  decision  whether  to 
stockpile  KI,  States  should  be  aware  that 
the  Federal  govenmient  believes  that  the 
use  of  KI  is  a  reasonable  and  prudent 
measure  as  a  supplemental  protective 
action  for  the  public. 

While  there  may  be  logistical 
difficulties  in  providing  KI  to  the 
general  public,  any  distribution  scheme 
should  take  care  to  ensure  that  KI 
distribution  does  not  impede  or  delay 
orderly  evacuation.  There  also  may  be  a 
few  medical  side  effects  in  pre- 
distributing  the  drug  to  potentially 
affected  individuals  or  in  distributing 
the  drug  to  the  general  public  in  a 
radiological  emei'gency.  Although  the 
post-Chernobyl  data  from  Poland 
revealed  few  serious  medical  side 
effects  associated  with  this  drug,  this 
possibility  cannot  be  discounted, 
especially  in  certain  groups  of  people. 
For  example,  people  who  are  allergic  to 
iodine  should  not  take  KI. 

Other  considerations  to  be  evaluated 
by  the  State  and  local  authorities  in 
deciding  whether  to  institute  a  program 
for  the  use  of  KI  by  the  general  public 
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include:  (a)  Whether  KI  should  be 
distributed  to  the  population  before  an 
accident  occurs  or  as  soon  as  possible 
after  an  accident  occurs;  (b)  whether  the 
risks  of  exposure  io  radioactivity  will  be 
lower  if  the  evacuation  of  the  general 
population  is  initiated — ^with  or  without 
the  use  of  KI — or  if  the  general 
population  is  sheltered  and  the 
administration  of  KI  initiated;  (c)  how 
KI  will  be  distributed  during  the 
emergency;  (d)  if  KI  is  pre-distributed. 
what  assumptions  should  be  made 
about  its  actual  availability  and  use  in 
the  event  of  an  incident;  (e)  what 
medical  assistance  will  be  available  for 
the  individuals  who  may  have  some 
advise  reaction  to  KI;  (f)  how  medical 
authorities  will  advise  the  population  to 
take  KI  and  imder  what  circumstances 
this  advice  will  be  given,  i.e.,  methods 
for  public  education,  information  and 
instruction;  and  (g)  how  the  authorities 
will  provide  KI  to  transient  populations. 

In  addition,  there  are  some  site- 
specific  considerations  to  evaluate.  Any 
decision  by  State  and  local  authorities 
to  use  KI  following  a  specific  emergency 
should  be  based  on  the  site  environment 
and  conditions  for  the  specific  operating 
commercial  nuclear  power  plant  and 
would  include  detailed  plans  for 
distribution,  administration  and 
medical  assistance. 

Revised  Policy 

In  most  cases,  evacuation  and  in-place 
sheltering  are  considered  adequate  and 
effective  protective  actions  for  the 
general  pubUc  in  the  event  of  a 
radiological  emergency  at  a  commercial 
nuclear  facility.  However,  the  inclusion 
of  KI  as  a  supplemental  protective 
Iheasure  is  beneficial  in  certain 
circiunstances.  It  should  be  noted  that 
the  timely  use  of  KI  effectively  reduces 
the  radiation  exposure  of  only  the 
thjrroid  gland.  While  this  is  an 
important  contribution  to  the  health  and 
safety  of  the  individual,  it  is  not  as 
effective  as  measures  that  protect  the 
total  body  of  the  individual  from 
radioactivity.  Both  in-place  sheltering 
and  precautionary  evacuations  can 
'  reduce  the  exposure  to  the  thyroid  and 
total  body.  The  use  of  KI  for  thyroidal 
blocking  is  not  an  effective  means  by 
itself  for  protecting  individuals  from  the 
radioactivity  in  an  airborne  release 
resulting  from  a  nuclear  power  plant 
accident  and.  therefore,  should  only  be 
considered  in  conjunction  with 
sheltering  or  evacuation,  or  a 
combination  thereof. 

While  the  use  of  KI  can  clearly 
provide  additional  protection  in  certain 
.   circumstances,  the  assessment  of  the 
effectiveness  of  KI  and  other  protective 
actions  and  their  implementation 


indicates  that  the  decision  to  use  KI  (or 
other  protective  actions)  should  be 
made  by  the  States  and,  when 
appropriate,  local  authorities  on  a  site- 
specific  basis.  Thus,  the  decision  on  use 
of  KI  by  the  general  public  during  an 
actual  emergency  is  the  responsibility  of 
these  authorities. 

In  simmiary,  the  Federal  position  is 
that  KI  should  be  stockpiled  and 
distributed  to  emergency  workers  and 
institutionalized  persons  for 
radiological  emergencies  at  a  nuclear 
power  plant,  and  its  use  should  be 
considered  for  the  general  public  within 
the  10-mile  EPZ  of  a  nuclear  power 
plant.  However,  the  decision  on 
whether  to  use  KI  for  the  general  public 
is  left  to  the  discretion  of  States  and,  in 
some  cases,  local  governments. 

This  revised  policy  should  not  be 
taken  to  imply  that  the  present 
generation  of  U.S.  nuclear  power  plants 
is  any  less  safe  than  previously  thought. 
On  the  contrary,  present  indications  are 
that  nuclear  power  plant  safety  has 
steadily  improved. 

References 

The  following  references  are  intended 
to  assist  State  and  local  authorities  in 
decisions  related  to  use  of  KI: 

1.  Nuclear  Regulatory  Commission,  final 
rule.  Consideration  of  Potassium  Iodide  in 
Emergency  Plans,  66  FR  5427,  January  19, 
2001. 

2.  World  Health  Organization,  Guidelines 
for  Iodine  Prophylaxis  Following  Nuclear 
Accidents,  1999.  Http://www.who.int/ - 
environmental  information/ 
Infonnation_resources/documents/Iodine/ 
guide.pdf. 

3.  National  Council  on  Radiation 
Protefction  and  Measures  (NCRP)  Protection 
of  the  Thyroid  Gland  in  the  Event  of  Releases 
of  Radioiodine.  NCRP  Report  No.  55,  August 
1. 1977. 

4.  hood  and  Drug  Administration  (Health 
and  Human  Services),  Potassium  Iodide  as  a 
Thyroid-Blocking  Agent  in  a  Radiation 
Emergency.  43  FR  58798,  December  15, 1978. 

5.  Food  and  Drug  Administration,  Notice, 
Guidance  on  Use  of  Potassium  Iodide  as  a 
Thyroid  Blocking  Agent  in  Radiation 
Emergencies;  Availability.  66  FR  64046, 
December  11,  2001. 

6.  Report  of  the  President's  Commission  on 
the  Accident  at  Three  Mile  Island.  National 
Technical  Information  Service,  Springfield, 
VA  22161. 

7.  Federal  Emergency  Management 
Agency,  Federal  Policy  on  Distribution  of 
Potassium  Iodide  Around  Nuclear  Power 
Sites  for  Use  as  a  Thyroidal  Blocking  Agent, 
50  FR  30258.  July  24, 1985. 

8.  Nauman,  J.,  and  Wolff,  J..  Iodide 
Prophylaxis  in  Poland  After  the  Chernobyl 
Reactor  Accident:  Benefits  and  Risks, 
American  Journal  of  Medicine.  Vol.  94,  p. 
524.  May  1993. 

9.  International  Atomic  Energy  Agency. 
International  Basic  Safety  Standards  for 


Protection  Against  Ionizing  Radiation  and  for 
Safety  of  Radiation  Sources.  Safety  Series  No. 
115,1996. 

Dated:  January  2.  2002. 
Joe  M.  Allbaugh, 
Director. 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  AcquisKions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piirsuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in. 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  die  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
irom  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  4. 
2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Marshall  &■  Ilsley  Corporation, 
Milwaukee,  Wisconsin;  to  merge  Mrith 
Century  Bancshares,  Inc.,  Eden  Prairie.  , 
Miimesota,  and  thereby  indirectly 
acquire  100  percent  of  the  voting  shares 
of  Century  Bank,  Eden  Prairie, 
Minnesota. 
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2.  Ulini  Corporation.  Springfield, 
Illinois;  to  acquire  100  percent  of  the 
voting  shares  of  Illinois  Community 
Bancorp,  Inc.,  Effingham,  IlUnois,  and 
thereby  indirectly  acquire  Illinois 
Community  Bank,  Effingham,  Illinois. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  Western  Sierra  Bancorp,  Cameron 
Park,  California;  to  acqiiire  100  percent 
of  the  voting  shares  of  Central  California 
Bank.  Sonora,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  lanuary  4,  2002. 
Robert  deV.  Frieraon, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-567  Filed  1-9-02;  8:45  ami 
MJUNO  CODE  621 0-01-S 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Meeting       | 

TME  AND  date:  10  a.m.  (EST),  January 

22. 2002. 

PUkCE:  4th  Floor,  Conference  Room 

4506, 1250  H  Street,  NW.,  Washington, 

DC.  I 

STATUS:  Open. 

MATTERS  TO  BE  CONSIOEf«D: 

1.  Approval  of  the  minutes  of  the 
December  10,  2001,  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  Review  of  KPMG  LLP  audit  report: 
Executive  Summary  of  the  Fiduciary 
Oversight  Program  for  the  Thrift  Savings 
Plan  as  of  September  30,  2001. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs,  (202)  942-1640. 

Dated:  January  8,  2002. 
Elizabeth  S.  Woodrnff, 

Secretary  to  the  Board,  Federal  Retirement 

Thrift  Investment  Board. 

(FR  Doc.  02-793  Filed  1-8-02;  3:23  pm] 


HARRY  S.  TRUMAN  SCHOLARSHIP 
FOUNDATION 

Harry  S.  Truman  Sctwlaraliip  2002 


agency:  Hairy  S.  Truman  Scholarship 

Foimdation. 

action:  Notice  of  closing  fbr 

nominations  from  eligible  institutions  of 

higher  education. 


i:  Notice  is  hereby  given  that, 
pursuant  to  the  authority  contained  in 


the  Harry  S.  Truman  Memorial 
Scholarship  Act.  Pub.  L  93-642  (20 
U.S.C.  2001),  nominations  are  being 
accepted  from  eligible  institutions  of 
higher  education  for  2002  Truman 
Scholarships.  Procedures  are  prescribed 
at45CFRl801. 

In  order  to  be  assured  consideration, 
all  documentation  in  support  of 
nominations  must  be  received  by  the 
Truman  Scholarship  Foimdation,  712 
Jackson  Place,  NW.,  Washington,  DC 
20006  no  later  than  January  28,  2002 
from  participating  institutions. 

Dated:  lanuary  3.  2002. 
Louis  H.  Blair, 
Executive  Secretary. 
[FR  Doc.  02-593  Filed  1-9-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry;  Public  Meeting  of 
the  inter-tribal  Council  on  Hanfbrd 
Health  Projects  (ICHHP)  in  Association 
With  the  Citizens  Advisory  Committee 
on  Public  Health  Service  (PHS) 
Activities  and  Research  at  Department 
of  Energy  (DOE)  Sites:  HanfOrd  Health 
Effects  Subcommittee 

Name:  Public  meeting  of  the  Inter- 
tribal Council  on  Hanford  Health 
Projects  (ICHHP)  in  association  with  the 
Citizens  Advisory  Committee  on  PHS 
Activities  and  Research  at  DOE  Sites: 
Hanford  Health  Effects  Subcommittee 
(HHES). 

Time  and  Date:  9  a.m.-4  p.m.,  January 
23, 2002. 

Place-.  WestCoast  Tri-Cities  Hotel, 
1101  North  Columbia  Center  Blvd., 
Kennewick,  WA.  Telephone:  (509)  783^" 
0611. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  25 
people. 

Background:  Under  a  Memorandum 
of  Understanding  (MOU)  signed  in 
October  1990  and  renewed  in 
September  2000  between  ATSDR  and 
DOE.  The  MOU  delineates  the 
responsibilities  and  procedures  for 
ATSDR's  public  health  activities  at  DOE 
sites  required  under  sections  104, 105, 
107,  and  120  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  "Superfund").  These 
activities  include  health  consiUtations 
and  public  health  assessments  at  DOE 
sites  listed  on,  or  proposed  fbr,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 


from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  surveillance,  exposure 
and  disease  registries,  health  education, 
substance-speoific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles. 

In  addition,  under  an  MOU  signed  in 
December  1990  with  DOE  and  replaced 
by  an  MOU  signed  in  2000,  the 
Department  of  Health  and  Himian 
Services  (HHS)  has  been  given  the 
responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
commimities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  boTo. 
non-nuclear  energy  production  and  use. 
HHS  has  delegated  program 
responsibility  to  CDC.  Community 
Involvement  is  a  critical  part  of 
ATSDR's  and  CDC's  energy-related 
research  and  activities  and  input  from 
members  of  the  ICHHP  is  part  of  these 
efforts.  The  ICHHP  will  work  with  the 
HHES  to  provide  input  on  American 
Indian  health  effects  at  the  Hanford, 
Washington  site. 

Purpose:  The  purpose  of  this  meeting 
is  to  address  issues  that  are  unique  to 
tribal  involvement  with  the  HHES,  and 
agency  updates. 

Matters  To  Be  Discussed:  Agenda 
items  will  include  a  dialogue  on  issues 
that  are  unique  to  tribal  involvement 
with  the  HHES.  This  will  include 
presentations  and  discussions  on  each 
tribal  members  respective 
environmental  health  activities,  and  , 
agency  updates.  Agenda  items  are 
subject  to  change  as  priorities  dictate. 

For  Further  Information  Contact:  Alan 
Crawford,  Executive  Secretary,  or 
Marilyn  Palmer,  Conmiittee 
Management  Specialist,  Division  of 
Health  Assessment  and  Consultation, 
ATSDR,  1600  Clifton  Road,  NE  M/S  E- 
54  Atlanta,  Georgia  30333,  telephone  1- 
888-42-ATSDR  (28737),  fax  404/498- 
1744. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Regteter 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  4,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office. 

[FR  Doc.  02-609  Filed  1-9-02;  8:45  ami 
BIUMQ  COOe  41C3-1S-P 


.M«kM    /  %r  _ 


Federal  Register /Vol.  67,  No.  7 /Thursday,  January  10,  2002 /Notices 


1359 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Notice  of  Meeting  of  the  President 
Advisory  Council  on  HIV/AIDS 

January  3.  2002. 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Presidential  Advisory  Coimcil  on  HIV/ 
AIDS  (Council)  scheduled  for  January 
28-29,  2001,  at  the  White  House 
Conference  Center  at  726  Jackson  Place 
NW.  The  Council  will  meet  both  days 
from  8:30  a.m.  until  5  p.m.  The 
meetings  will  be  open  to  the  public, 
however  space  is  limited.  Possible 
attendees  are  strongly  encouraged  to 
pre-register  by  calling  Shellie  Abramson 
at  (202)  260-8863. 

Patricia  Ware,  Executive  Director, 
Presidential  Advisory  Coimcil  on  HIV 
and  AIDS,  200  Independence  Avenue, 
SW.,  Room  733-E.  Washington,  DC, 
(Voice-mail:  (202)  205-2982,  Fax:  (202) 
690-7560)  will  furnish  the  meeting 
agenda  and  roster  of  Council  members 
upon  request.  Once  a  draft  agenda  has 
been  finalized,  it  may  also  be  accessed 
through  the  Council's  website: 
vvwiv.paciia.gov.  Any  individual  who 
requires  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Mike  Starkweather  at  (301)  628- 
3141  no  later  than  January  23,  2001. 

Patricia  Ware, 

Executive  Director,  Presidential  Advisory 
Council  on  HIV  and  AIDS. 
[FR  Doc.  02-641  Filed  1-9-02;  8:45  am) 
BILUNG  CODE  3196-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Office  of  Public  Health  and  Science; 
Statement  of  Organization,  Functions 
and  Delegations  of  Authority 

Part  A,  Office  of  the  Secretary,  of  the 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services,  Chapter  AC  "Office  of  Public 
Health  and  Science"  as  last  amended  at 
66  FR  40288,  dated  August  2,  2001;  is 
being  amended  to  rename  the  Office  of 
International  and  Refugee  Health  (ACH) 
and  to  incorporate  the  functions  for 
international  affairs  presently  in  the 
Immediate  Office  of  the  Secretary, 
including  the  Exchange  Visitor  Waiver 
Review  Board  (45  CFR  part  50),  into  the 
renamed  Office  of  Global  Health  Affiiirs. 
The  changes  are  as  follows: 


I.  Under  Part  A  Chapter  AC,  "Office 
of  Public  Health  and  Science,"  make  the 
following  changes: 

A.  AC.IO  Organization.  Rename  the 
"Office  of  International  and  Refugee 
Health"  (ACH)  as  the  "Office  of  Global 
Health  Affairs"  (ACH). 

B.  Under  Paragraph  AC.20  Functions, 
make  the  following  changes: 

1.  Under  Paragraph  B,  delete  sentence 
(9)  in  its  entirety  and  replace  with  the 
foUoviring:  (9)  Provides  advice  on 
international  and  refugee  health  policy 
and  coordinates  international  health 
related  activities  and  provides  advice  on 
a  broad  range  of  health  activities  that 
may  be  intra  or  interdepartmental  in 
scope;  coordinates  and  manages 
Departmental  liaison  with  bilateral  and 
multilateral  health  agencies;  and  on 
behalf  of  the  Secretary,  chairs  and 
provides  staff  support  for  the  Exchange 
Visitor  Waiver  Review  Board; 

2.  Delete  paragraph  G.  "Office  of' 
International  and  Refugee  Health 
(ACH)"  in  its  entirety  and  replace  with 
the  following: 

G.  Office  of  Global  Health  Affairs 
(ACH)— The  Office  of  Global  Health 
Affairs  (OGHA)  provides  policy  and 
staffing  to  the  Assistant  Secretary  for 
Health,  the  Deputy  Secretary  and  the 
Secretary  for  activities  that  are  of  a 
global  nature,  including  international 
travel,  meetings,  and  presentations.  The 
Office  of  Global  Health  Affairs  also  has 
the  following  major  functions: 
represents  the  Assistant  Secretary  for 
Health  and  the  Secretary  in 
international  negotiations  on  health 
matters,  coordinates  and  leads 
Departmental  participation  in  the 
meetings  of  multilateral  health 
organizations,  including  the  World 
Health  Organization,  the  Pan  American 
Health  Organization,  UNICEF,  UNAIDS 
and  other  international  agencies; 
represents  the  Department  in 
interagency  working  groups  on 
international  health  issues;  in 
consultation  with  appropriate  OPDIV 
and  STAFFDIV  technical  and  political 
staff,  clears  all  documents  related  to 
international  health;  reviews  and 
approves  international  travel  for  all 
I)epartmental  employees;  promotes 
cooperative  health  programs  with  other 
countries;  coordinates  technical  and 
policy-related  federal  input  into  refugee 
health  issues;  represents  the  Department 
on  international  health  issues  with  other 
federal  departments  and  agencies, 
international  organizations,  the  private 
sector  and  foreign  coimtries;  carries  out 
the  Department's  responsibilities  under 
the  U.S.  Exchange  Visitor  Program;  and, 
ensures  protocol  at  all  international 
functions/events. 


Dated:  December  10,  2001. 
Ed  Sontag, 

Assistant  Secretary  for  Administration  and 

Management. 

(FR  Doc.  02-640  Filed  1-9-02;  8:45  am] 

MUJNQ  COOE  41S0-a*-«l  - 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Secretary's  Advisory  Committee  on 
Regulatory  Reform;  Request  for  Public 
Input;  Correction 

In  the  Notice  document  begiiming  on 
page  599  in  the  issue  of  Friday,  January 
4,  2002,  make  the  following  correction: 

On  page  600,  in  the  first  column  the 
electronic  address  of  the  Committee's 
web  site  was  inadvertently  stated  as 
www.regreform.hh.gov.  The  correct  web 
site  address  is  www.regreform.hhs.gov. 

Dated:  January  7,  2002. 
|ohn  Gallivan, 

Policy  Coordinator. 

(FR  Doc.  02-642  Filed  1-9-02;  8:45  am) 

BIUJNCCOOE  415«-0S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substar>ces  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  Sites:  Hsnford  Health  Effects 
Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name:  Citizens  Advisory  Committee 
on  PHS  Activities  and  Research  at  DOE 
Sites:  Hanford  Health  Effects 
Subcommittee  (HHES). 

Times  and  Dates:  8  a.m.-5:30  p.m., 
January  24.  2002;  8  a.m.-4:30  p.m., 
January  25,  2002. 

Place:  WestCoast  Tri-Cities  Hotel, 
1101  North  Columbia  Center  Blvd.. 
Kennewick.  WA  99336.  Telephone: 
(509) 783-0611. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  100 
people. 

Background:  Under  a  Memorandum 
of  Understanding  (MOU)  signed  in 
October  1990  and  renewed  in 
September  2000  between  ATSDR  and 
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DOE.  The  MOU  delineates  the 
responsibilities  and  procedures  for 
ATSDR's  pubUc  health  activities  at  DOE 
sites  required  under  sections  104, 105, 
107,  and  120  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
(CERCLA  or  "Superfund").  These 
activities  include  health  consultations 
and  public  health  assessments  at  IX)E 
sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and 
at  sites  that  are  the  subject  of  petitions 
from  the  public;  and  other  health- 
related  activities  such  as  epidemiologic 
studies,  health  siirveillance,  exposure 
and  disease  registries,  health  education, 
substance-specific  applied  research, 
emergency  response,  and  preparation  of 
toxicological  profiles.  In  addition,  luider 
an  MOU  signed  in  December  1990  with 
DOE  and  replaced  by  an  MOU  signed  in 
2000,  the  Department  of  Health  and 
Human  Services  (HHS)  has  been  given 
the  responsibility  and  resources  for 
conducting  analytic  epidemiologic 
investigations  of  residents  of 
commimities  in  the  vicinity  of  DOE 
facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazards  from 
non-nuclear  energy  production  and  use. 
HHS  has  delegated  program 
responsibility  to  CDC. 

Purpose:  This  subcommittee  is 
charged  with  providing  advice  and 
recommendations  to  the  Director,  CDC, 
and  the  Administrator,  ATSDR, 
regarding  commimity,  American  Indian 
Tribes,  and  labor  concerns  pertaining  to 
CDC's  and  ATSDR's  public  health 
activities  and  research  at  this  DOE  site. 
The  purpose  of  this  meeting  is  to  receive 
an  update  from  the  Inter-tribal  Council 
on  I&nford  Health  Projects;  to  review 
and  approve  the  Minutes  of  the  previous 
meeting;  to  receive  updates  from 
ATSDR/NCEH  and  NIOSH;  to  receive 
reports  bom  the  Outreach,  Public 
Health  Assessment,  Public  Health 
Activities,  and  the  Studies  Workgroups; 
and  to  address  other  issues  and  topics, 
as  necessary. 

Matters  to  be  Discussed:  Agenda  items 
include  a  presentation  and  discussion 
on  team  building  and  consensus  advise, 
ethics  training  video  presentation, 
continued  discussion  of  the  Hanford 
Community  Health  Project,  and  agency 
updates.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

For  Further  Information  Contact: 
French  Bell,  Executive  Secretary  HHES, 
or  Marilyn  Palmer,  Committee 
Management  Specialist,  Division  of 
Health  Assessment  and  Consultation, 
ATSDR,  1600  CUflon  Road,  NE  M/S  E- 
54,  Atlanta,  Georgia  30333,  telephone  1- 


888-42-ATSDR(28737),  fax  404/639- 

4699. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  4,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  02-605  Filed  1-9-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Improvement 
Advisory  Committee  (CUAC):  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Clinical  Laboratory 
Improvement  Advisory  Committee 
(CUAC). 

Times  and  Dates:  8:30  a.m.-5:00  p.m., 
January  30,  2002;  8:30  a.m.-3:30  p.m., 
January  31,  2002. 

Place:  CDC,  Koger  Center,  Williams 
Building,  Conference  Rooms  1802  and 
1805,  2877  Brandywine  Road,  Atlanta, 
Georgia  30341. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  100 
people. 

Purpose:  This  committee  is  charged 
with  providing  scientific  and  technical 
advice  and  guidance  to  the  Secretary  of 
Health  and  Human  Services,  the 
Assistant  Secretary  for  Health,  and  the 
Director,  CDC,  regarding  the  need  for, 
and  the  nature  of,  revisions  to  the 
standards  under  which  clinical 
laboratories  are  regulated;  the  impact  on 
medical  and  laboratory  practice  of 
proposed  revisions  to  tbe  standards;  and 
the  modification  of  the  standards  to 
accommodate  technological  advances. 

Matters  to  be  Discussed:  The  agenda 
will  include  updates  from  CDC,  Food 
and  Drug  Administration  and  Centers 
for  Medicare  &  Medicaid  Services 
(formerly  the  Health  Care  Financing 
Administration),  Unregulated  Tests 
Workgroup  report,  waiver  criteria. 


report  on  the  Secretary's  Advisory 
Committee  on  Genetic  Testing,  and 
manufacturer's  pre-market  clearance 
submission  and  good  manufactining 
practices. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  Further  Information  Contact:  ■ 
Rhonda  Whalen,  Chief,  Laboratory 
Practice  Standards  Branch,  Division  of 
Laboratory  Systems,  Public  Health 
Practice  Program  Office,  CDC,  4^70 
Buford  Highway,  NE,  Mailstop  F-11, 
Atlanta,  Georgia  30341-3724,  telephone 
770/488-8042,  fax  770/488-8279. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  4,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-606  Filed  1-9-02;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Instttute  for  Occupational 
Safety  and  Health  (NIOSH),  Identify  and 
Assess  Priorities,  Strategies  and 
Methods  for  Surveillance  of  Health  and 
Safety  Hazards  In  the  Health  Services 
Industry;  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  committee 
meeting. 

Name:  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Identify  and  Assess  Priorities, 
Strategies  and  Methods  for  Surveillance 
of  Health  and  Safety  Hazards  in  the 
Health  Services  Industry. 

Date  and  Time:  8  a.m.-5  p.m., 
February  12,  2002. 

Place:  Aljoya  Conference  Center  of 
Laurelhurst,  3920  NE  41st  Street, 
Seattle,  WA,  98105-5428;  Phone:  206- 
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268-7000.  Web  address:  http:// 
www.aIjoya.com/2ndtier.html. 

Status:  Open  to  the  public,  limited 
only  by  space  available.  Seating  will  be 
limited  to  approximately  60  people.  Due 
to  limited  conference  space,  notification 
of  intent  to  attend  the  meeting  must  be 
made  with  Karen  Tucker  by  no  later 
than  January  18,  2002.  Ms.  Tucker  can 
be  reached  by  telephone:  1-800-444- 
5234,  ext  103  or  by  e-mail: 
tucker@battelle.org.  Requests  to  attend 
will  be  accommodated  on  a  first  come 
basis. 

Purpose:  To  request  public  assistance 
in  identifying  occupational  hazards  in 
the  Health  Services  industry  which 
NIOSH  should  target  in  a  nationally 
representative  siuvey  called  the 
National  Exposwes  at  Work  Survey 
(NEWS).  In  addition,  there  will  be  a 
request  for  information  about  the 
procedures  that  could  be  used  to  gather 
information  on  specific  health  and 
safety  hazjirds  and  practices  from 
management  and  workers  diu-ing  the 
survey. 

NlOSH's  Surveillance  Strategic  Plan  i 
calls  for  the  conduct  of  a 
comprehensive,  nationally 
representative  hazard  survey.  To  this 
end,  NIOSH  is  planning  to  conduct  the 
NEWS  in  a  nationally  representative 
sample  of  workplaces  across  all 
industries,  starting  with  the  Health 
Services  industry.  The  purpose  of  the 
survey  will  be  to  collect  data  about 
exposures  to  occupational  hazards  and 
associated  occupational  groups,  use  of 
exposure  controls,  and  management  and 
employee  health  and  safety  practices. 
Prior  to  conducting  the  NEWS,  a  limited 
nmnber  of  feasibility  or  pilot  surveys 
will  be  necessary  for  evaluating  tools 
and  methods  to  be  used  in  the  NEWS. 
At  this  meeting,  NIOSH  will  ask  the 
attendees  for  their  views  on  what 
specific  hazards  and  occupational 
groups  should  be  targeted  in  the  NEWS, 
and  how  best  to  collect  information 
from  management  and  workers  without 
significantly  impacting  normal  business 
operations.  NIOSH  is  seeking  individual 
input  bom  academicians,  researchers, 
practitioners,  government  agencies,  and 
others  on  addressing  these  topic  areas. 

Tracking  Occupational  Injuries, 
Illnesses  and  Hazards:  The  NIOSH 
Surveillance  Strategic  Plan.  Department 
of  Health  and  Human  Services  (NIOSH) 
Publication  No.  2001-118. 

For  Further  Information  Contact 
Persons:  James  M.  Boiano,  MS,  CIH, 
NIOSH,  CDC,  M/S  R19, 4676  Coliunbia 
Parkway,  Cincinnati,  Ohio  45226-1998, 
telephone  513-841-4246,  fax  513-«41- 
4489,  e-mail  jboiano@cdc.gov.  Gregory 
M.  PiaciteUi,  MS,  CM,  NIOSH,  CDC.  M/ 
S  R19. 4676  Columbia  Parkway, 


Cincinnati,  OH  45226-1998,  telephone 
513-841-4456,  fax  513-841-4489,  e- 
mail  gpiacitelli@cdc.gov. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  4,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-604  Filed  1-9-02:  8:45  ami 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Institute  for  Occupational 
Safety  and  Health,  Identify  and  Assess 
Priorities,  Strategies  and  Methods  for 
Surveillance  of  Health  and  Safety 
Hazards  In  the  Health  Services 
Industry;  Meeting 

The  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH)  of  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoiuices  the  following  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463).  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  National  Institute  for 
Occupational  Safety  and  Health, 
Identify  and  Assess  Priorities,  Strategies 
and  Methods  for  Surveillance  of  Health 
and  Safety  Hazards  in  the  Health 
Services  industry. 

Date  and  Time:  8  a.m.-5  p.m., 
February  27,  2002. 

Place:  Mt.  Washington  Conference 
Center,  5801  Smith  Avenue,  Baltimore, 
MD,  21209;  Phone:  410-578-7964.  Web 
Address:  http://conference- 
center.stpaul.com. 

Status:  Open  to  the  public,  limited 
only  by  space  available.  Seating  will  be 
limited  to  approximately  60  people.  Due 
to  limited  conference  space,  notification 
of  intent  to  attend  the  meeting  must  be 
made  with  Karen  Tucker  by  no  later 
than  January  18,  2002.  Ms.  Tucker  can 
be  reached  by  telephone  at  1-800-444- 
5234,  ext  103  or  by  E-mail 
tucker@battelle.org.  Request  to  attend 


will  be  acconunodated  on  a  first  come 
basis. 

Purpose:  To  request  public  assistance 
in  identifying  occupational  hazards  in 
the  Health  Services  industry  which 
NIOSH  should  target  in  a  nationally 
representative  survey  called  the 
National  Exposures  at  Work  Survey 
(NEWS).  In  addition,  there  will  be  a 
request  for  information  about  the 
procedures  that  could  be  used  to  gather 
information  on  specific  health  and 
safety  hazards  and  practices  from 
management  and  workers  during  the 
survey. 

NlOSH's  Surveillance  Strategic  Plan 
calls  for  the  conduct  of  a 
comprehensive,  nationally 
representative  hazard  survey.  To  this 
end,  NIOSH  is  planning  to  conduct  the 
NEWS  in  a  nationally  representative 
sample  of  workplaces  across  all 
industries,  starting  with  the  Health 
Services  industry.  The  purpose  of  the 
survey  will  be  to  collect  data  about 
exposures  to  occupational  hazards  and 
associated  occupational  groups,  use  of 
exposiue  controls,  and  management  and 
employee  health  and  safety  practices. 
Prior  to  conducting  the  NEWS,  a  limited 
number  of  feasibility  or  pilot  surveys 
will  be  necessary  for  evaluating  tools 
and  methods  to  be  used  in  the  NEWS. 
At  this  meeting,  NIOSH  will  ask  the 
attendees  for  their  views  on  what 
specific  hazards  and  occupational 
groups  should  be  targeted  in  the  NEWS, 
and  how  best  to  collect  information 
from  management  and  workers  without 
significantly  impacting  normal  business 
operations.  NIOSH  is  seeking  individual 
input  from  academicians,  researchers, 
practitioners,  government  agencies,  and 
others  on  addressing  these  topic  areas. 

Tracking  Occupational  Injuries, 
Illnesses  and  Hazards:  The  NIOSH 
Siuveillance  Strategic  Plan.  DHHS 
(NIOSH)  Publication  No.  2001-118. 

For  Further  Information  Contact: 
James  M.  Boiano,  MS,  CIH,  NIOSH. 
CDC,  M/S  R19, 4676  Columbia  Parkway. 
Cincinnati,  OH  45226-1998,  telephone 
513-841-4246,  fax  513-841-4489,  E- 
mail:  jboiano@cdc.gov.  Gregory  M. 
PiaciteUi,  MS,  CIH,  NIOSH,  CDC.  M/S 
R19.  4676  Columbia  Parkway. 
Cincinnati,  OH  45226-1998,  telephone 
513-841-4456,  fax  513-841-4489,  E- 
mail:  gpiacitelli@cdc.gov. 

The  Director.  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic' 
Substances  and  Disease  Registry. 
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Dated:  January  4.  2002. 
John  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 
(FR  Doc.  02-608  Filed  1-9-02;  8:45  am] 

BNJJNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstRutes  of  Health 

National  Cancer  Institute;  Notice  of 
Cloaed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Innovative 
Toxicology  Models  for  Drug  ETaluation. 

Date:  March  5,  2002. 

Time:  8  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Boulevard, 
Rockville.  MD  20852. 

Contact  Person:  Thomas  M.  VoUberg.  PhD, 
Scientific  Review  Administrator,  Special 
Review,  Referral  and  Resources  Branch. 
Division  of  Extramural  Activities,  National 
Cancer  Institute,  National  Cancer  Institute, 
National  Institute  of  Health,  6116  Executive 
Boulevard,  Room  8049,  Rockville,  MD  20852, 
301/594-9482.  | 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
83.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Res^rch;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  3.  2002. 
Anna  Snoufiier. 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-581  Filed  1-9-02;  8.45  am] 
■UnO  COM  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclostu«  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel, 
Measurement  of  p02  in  Ti.ssue  In  Vivo  and 
In  Vitro. 

Date:  January  25,  2002. 

Time:  10  am  to  1  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6116  Executive  Boulevard, 
Rockville,  MD  20852  (Telephone  Conference 
Call). 

Contact  Person:  Peter  J.  Wirth,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  6116 
Executive  Boulevard,  Room  8021,  Bethesda, 
MD  20892,  301/496-7565. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  3,  2002. 
Anna  Snouflier. 

Deputy  Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-582  Filed  1-9-02;  8:45  am] 

■LLMQ  CODE  414IM>1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  ktentai  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6).  Title  5  U.S.C.  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  January  1 1 ,  2002. 

Time:  1  pm  to  4  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Richard  E.  Weise,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Mental  Health,  DEA,  National 
Institutes  of  Health,  6001  Executive 
Boulevard,  Room  6140,  MSC9606,  Bethesda. 
MD  20892-9606, 301-443-1340, 
rweise@maii.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health,  HHS) 

Dated:  January  3,  2002. 
Anna  Snouflier, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-583  Filed  1-9-02;  8:45  am] 
BHJJNG  COOe  4140-01-H 
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DEPARTMENT  OF  HEALTH  AND 
41UMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Reaaarch;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)(4) 
and  552b(c)(6).  Title  5  U.S.C.  as 
amended.  The  grant  applications  and  ^ 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
appUcations.  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel  02-52,  Review  of  R13 
Grants. 

Date:  January  10,  2002. 

Time:  12  pm.  to  2  pifl. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Building, 
Conference  Room  C,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special  ■ 
Emphasis  Panel  02-38  Review  of  R13  Grants. 

Date:  January  16,  2002. 

Time:  3  pm.  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Natcher  Bldg., 
Conf.  Rms.  A&D,  Bethesda,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  H.  George  Hausch,  PhD, 
Acting  Director,  4500  Center  Drive,  Natcher 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-2372. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Diseases  and  Disorders  Research.  National 
Institutes  of  Health,  HHS) 

Dated:  January  3,  2002. 
Anna  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-584  Filed  1-9-02;  8:45  am) 
HLLINQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Drug  Abuse; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosuire  of  which 
would  constitute,  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on ' 
Drug  Abuse  Special  Emphasis  Panel, 
"Research  Support  and  Animal  Care 
Services". 

Date:  January  24,  2002. 

Time:  9:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hilton  Towers  Hotel.  20  West 
Baltimore  Street,  Baltimore,  MD. 

Contact  Person:  Lyle  Furr,  Contract  Review 
Specialist,  Office  df  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  6001  Executive 
Boulevard,  Room  3158,  MSC  9547,  Bethesda, 
MD  20892-9547,  (301)  435-1439. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  January  3,  2002. 

Anna  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-585  Filed  1-9-02;  8:45  am] 

BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential' trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  January  22,  2002. 

Time:  9  am.  to  1  pm. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Bethesda  Holiday  Irm,  8120 
Wisconsin  Avenue,  Bethesda.  MD  20814. 

Contact  Person:  Peter  J.  Sheridan,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6142.  MSC  9606. 
Bethesda,  MD  20892-9606  301-443-1513, 
psherida@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  January  3.  2002. 
Anna  Snouflier. 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-586  Filed  1-9-02;  8:45  am] 
BHJJNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND    • 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
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applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  8,  2002. 

Time:  12  pm  to  2  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH.  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Gloria  B.  Levin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  3166,  MSC  7848. 
Bethesda.  MD  20892,  (301)  435-1017, 
leving&csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
Umitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  16,  2002. 

Time:  3:30  pm  to  4:30  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  H.  Sayre,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive.  Room  5128, 
MSC  7840,  Bethesda,  MD  20892.  (301)  435- 
1219. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
Umitations  imposed  by  the  revieiw  and 
funding  cycle.  | 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892,  93.893,  National 
Institutes  of  Health,  HHS) 
Dated:  January  3,  2002. 
Anna  Snoulfer,  ' 

Deputy  Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-587  Filed  1-9-02;  8:45  am) 
BUJNG  0006  4140-01-M 


DEPARTMENT  OF  THE  INTERIOR 
Central  Utah  Project  Completion  Act 

AGENCY:  Office  of  the  Assistant 
Secretary — Water  and  Science, 
Department  of  the  Interior. 
action:  Notice  of  Availability,  Draft 
Environmental  Assessment  (DEA), 
Water  System  Improvements,  Federal 
Riverdell  Property,  Duchesne  and 
Uintah  Counties,  Utah. 

summary:  The  Central  Utah  Project 
Completion  Act  Office  proposes  to 
rehabilitate  and  improve  the  water 
deliver  system  serving  the  Federal 
Riverdell  property  near  Myton,  Utah,  to 


maintain  and  improve  existing  wefland 
habitats  for  fish  and  wildlife  mitigation 
purposes.  Three  alternative  concepts  are 
evaluated,  along  with  the  No  Action 
Alternative,  without  indicating  a 
Proposed  Action  or  preferred 
alternative.  Public  comment  is  invited 
on  all  alternatives.  A  Proposed  Action 
will  be  developed  based  on 
environmental  impacts  and  benefits  of 
each  alternative,  costs,  available 
funding,  and  public  comments  received. 

One  alternative  would  abandon  the 
existing  river  diversion  and  canal 
delivery  system  and  relocate  the 
irrigation  diversion  downstream  on  the 
Duchesne  River  to  a  point  nearer  the 
property.  Irrigation  water  woiUd  be 
delivered  to  the  property  from  the  new 
location  by  means  of  an  electrically- 
powered  piunp  and  buried  irrigation 
pipeline.  Other  features  of  this 
alternative  include  installing  perforated 
drain  pipe  in  a  portion  of  the  abandoned 
delivery  canal  to  collect  and  redirect 
agricultural  drainwater  (that 
accumulates  in  and  near  the  Riverdell 
Canal)  through  the  Riverdell  property 
and  back  to  die  Duchesne  River. 

In  addition,  a  pair  of  rock  sills  would 
be  constructed  at  a  strategic  location 
across  the  Duchesne  River  to  divert  high 
river  flows  into  a  remnant  oxbow  on  the 
property,  thereby  recharging  degraded 
wetlands  formerly  sustained  by  river 
flows.  A  second  alternative  evaluates  a 
minimal  cost  option  that  abandons  the 
existing  diversion  dam  and  canal,  and 
relocates  the  point  of  diversion  as  in  the 
first  alternative.  Irrigation  water  woidd 
be  delivered  to  the  property  from  the 
new  location  by  means  of  an  electrically 
powered  pump  and  buried  irrigation 
pipe.  The  third  alternative  would 
relocate  the  diversion  point  to  an 
upstream  location.  A  new  diversion 
dam  and  bxuied  pipeline  would  deliver 
water  to  the  property  by  gravity  flow 
along  the  existing  canal  alignment. 
Pumping  of  water  would  not  be 
included  in  this  alternative. 

The  public  is  invited  to  submit 
comments  on  the  adequacy  of  the  DEA 
and  the  assessment  of  environmental 
impacts.  Comments  received  in 
response  to  this  solicitation  will  be  part 
of  die  public  record  and  available  for 
public  review  pursuant  to  the  Freedom 
of  Information  Act  (5  U.S.C.  552)  and 
may  be  released  to  the  public  upon 
request.  This  will  normally  include 
names,  addresses,  and  any  other 
personal  information  provided  with 
comments.  Reviewers  may  request  that 
personal  information  be  withheld  from 
such  releases  by  so  indicating  in  their 
letter  of  comment  or  by  means  of 
separate  written  communication. 


DATES:  The  DEA  will  be  available  for 
public  review  and  comment  for  a 
minimum  of  thirty  (30)  calendar  days 
following  the  publication  of  this  notice, 
The  deadline  for  submittal  of  written 
comments  on  the  DEA  will  be  stated  on 
the  cover  sheet  of  the  dociunent  and 
noted  in  the  transmittal  letter  to  all 
reviewers. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  on  matters 
related  to  this  Federal  Register  notice 
can  be  obtained  by  contacting  Mr.  Ralph 
G.  Swanson,  Program  Coordinator,  CUP 
Completion  Act  Office,  Department  of 
the  Interior,  302  East  1860  South,  Provo, 
UT  84606-6154.  Telephone:  (801)  379- 
1254,  E-mail  address: 
rsimnson@uc.usbr.gov. 

Dated:  )anuary  4,  2002. 
Ronald  Johnston, 

CUPPn^ram  Director,  Department  of  the 
Interior. 
[FR  Doc.  02-607  Filed  1-9-02;  8:45  am] 

BHXING  COOe  4310-RK-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Notice  of  Deadline  for  Submitting 
Completed  Applications  To  Begin 
Participation  In  the  Tribal  Self- 
Governance  Program  in  Fiscal  Year 
2003  or  Calendar  Year  2003 

agency:  Office  of  Self-Governance, 

Interior. 

ACTION:  Notice  of  application  deadline. 

summary:  In  this  notice,  the  Office  of 
Self-Governance  (OSG)  establishes  a 
March  1,  2002,  deadline  for  tribes/ 
consortia  to  submit  completed 
applications  to  begin  participation  in 
the  tribal  self-governance  program  in 
fiscal  year  2003  or  calendar  year  2003. 
DATES:  Completed  application  packages, 
must  be  received  by  the  Director,  Office 
of  Self-Governance  by  March  1,  2002. 
ADDRESSES:  Application  packages  for 
inclusion  in  the  applicant  pool  should 
be  sent  to  the  Director,  Office  of  Self- 
Governance,  U.S.  Department  of  the 
Interior,  Mail  Stop  2548, 1849  C  Street 
NW.,  Washington  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Kenneth  D.  Reinfeld,  U.S.  Department  of 
the  Interior,  Office  of  Self-Governance, 
Mail  Stop  2548, 1849  C  Sti^et  NW., 
Washington  DC  20240;  Telephone  202- 
208-5734. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Tribal  Self-Governance  Act  of  1994 
(Pul).  L.  103-413),  as  amended  by  the 
Fiscal  Year  1997  Omnibus 
Appropriations  Bill  (Pub.  L.  104-208) 
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the  Director,  Office  of  Self-Governance 
may  select  up  to  50  additional 
participating  tribes/consortia  per  year 
for  the  tribal  self-governance  program, 
and  negotiate  and  enter  into  a  written 
funding  agreement  with  each 
participating  tribe.  The  Act  mandates 
that  the  Secretary  submit  copies  of  the 
funding  agreements  at  least  90  days 
before  the  proposed  effective  date  to  the 
appropriate  committees  of  the  Congress 
and  to  each  tribe  that  is  served  by  the 
Bureau  of  Indian  Affairs  (BLA)  agency 
that  is  serving  the  tribe  that  is  a  party 
to  the  funding  agreement.  Initial 
negotiations  witib  a  tribe/consortium 
located  in  a  region  and/or  agency  which 
has  not  previously  been  involved  with 
self-governance  negotiations,  will  take 
approximately  two  months  firom  start  to 
finish.  Agreements  for  an  October  1  to 
September  30  fiscal  year  need  to  be 
signed  and  submitted  by  July  1 . 
Agreements  for  a  January  1  to  December 
31  fiscal  year  need  to  be  signed  and 
submitted  by  October  1. 

Purpose  of  Notice 

25  CFR  parts  1000.10  to  1000.31  will 
be  used  to  govern  the  application  and 
selection  process  for  tribes/consortia  to 
begin  their  participation  in  the  tribal 
self-governance  program  in  fiscal  year 
2003  and  calendar  year  2003. 
Applicants  should  be  guided  by  the 
requirements  in  these  subparts  in 
preparing  their  applications.  Copies  of 
these  subparts  may  be  obtained  fit)m  the 
information  contact  person  identified  in 
this  notice. 

Tribes/consortia  wishing  to  be 
considered  for  participation  in  the  tribal 
self-governance  program  in  fiscal  year 
2003  or  calendar  year  2003  must 
respond  to  this  notice,  except  for  those 
which  are  (1)  currently  involved  in 
negotiations  with  the  Department;  (2) 
one  of  the  80  tribal  entities  with  signed 
agreements;  or  (3)  one  of  the  tribal 
entities  already  included  in  the 
applicant  pool  as  of  the  date  of  this 
notice. 

Dated:  December  12,  2001. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
[FR  Doc.  02-636  Filed  1-9-02;  8:45  am] 
BHJJNG  COOE  431 0-WS-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  Species  Permit 
Applications 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Notice  of  receipt  of  permit 
applications. 

SUMMARY:  The  following  applicants  have 
requested  renewal  of  scientific  research 
and  enhancement  of  survival  permits  to 
conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.). 

Permit  No.  TE-051139 

Applicant:  Turner  Endangered  Species 
Fund,  Cimarron,  New  Mexico. 
The  applicant  requests  a  renewed 
permit  to  take  black-footed  ferrets 
[Mustela  nigiipes)  in  conjunction  with 
recovery  activities  throi^hout  the 
species'  range  for  the  purpose  of 
enhancing  its  survival  and  recovery. 

Permit  No.  TE-0S1140 

Applicant:  St.  Louis  Zoological  Park,  St. 

Louis,  Missouri  63110. 

The  applicant  requests  a  renewed 
permit  to  take  Wyoming  toads  [Bufo 
hemiophrys  baxteri]  in  conjunction  with 
recovery  activities  throughout  the 
species'  range  for  the  purpose  of 
enhancing  its  siuvival  and  recovery. 

Permit  No.  TE-049748 

Applicant:  Dr.  Todd  Crowl,  Utah  State 
University,  Logan,  Utah  84322. 
The  applicant  requests  a  renewed 
permit  to  take  razorback  suckers  - 
(Xyrauchen  texanus),  Colorado 
pikeminnows  (Ptychocheilus  lucius), 
bonytail  chub  {Gila  elegans),  and  Jime 
suckers  [Chasmistes  liorus)  in 
conjunction  with  recovery  activities 
throughout  the  species'  range  for  the 
purpose  of  enhancing  their  siuvival  and 
recovery. 

Permit  No.  047252 

Applicant:  Trent  Miller,  SWCA,  Inc., 
Environmental  Consultants, 
Westminister,  Colorado  80031. 
The  applicant  requests  a  renewed 
permit  to  take  black-footed  ferrets 
(Mustela  nigripes)  in  conjunction  with 
recovery  activities  throughout  the 
species'  range  for  the  purpose  of 
enhancing  its  survival  and  recovery. 

Permit  No.  TE-045150 

Applicant:  Dr.  William  W.  Hoback, 
University  of  Nebraska  at  Kearney, 
Kearney,  Nebraska  68849. 
The  applicant  requests  a  renewed 
permit  to  take  American  burying  beeUes 
(Nicropborus  americanus)  in 
conjunction  with  recovery  activities 
throughout  the  species'  range  for  the 
purpose  of  enhancing  its  survival  and 
recovery. 


DATES:  Written  comments  on  these 
requests  for  permits  must  be  received 
February  11,  2002. 

ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Assistant 
Regional  Director — Ecologies  Services, 
U.S.  Fish  and  Wildlife  Service,  P.O.  Box 
25486,  Denver  Federal  Center,  Denver, 
Colorado  80225-0486;  telephone  303- 
236-7400,  facsimile  303-236-0027. 
FOR  FURTHER  INFORMATION  CONTACT: 
Docuqients  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above;  telephone 
303-236-7400. 

Dated:  December  20,  2001. 
Ralph  O.  Morgenweck, 

Regional  Director,  Denver,  Colorado. 
[FR  Doc.  02-603  Filed  1-9-02:  8:45  am) 

BIUING  COOE  4310-S»-f> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-670-5101-ER-B140;  CACA-42662] 

Notice  Of  Availability  of  Rnal 
Environmental  impact  Statement/ 
Environmental  Impact  Report  and 
Propoeed  Amendments  to  tlie 
California  Desert  Conservation  Area 
Plan  and  the  Yuma  District  Resource 
Management  Plan  in  Conjunction  With 
tiie  Proposed  North  Baja  Pipeline 
Project 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  Availability  of  Final 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  and 
proposed  amendments  to  the  California 
Desert  Conservation  Area  Plan  (CDCA 
Plan)  and  the  Yuma  District  Resource 
Management  Plan  in  conjunction  with 
the  proposed  North  Baja  Pipeline 
Project. 

SUMMARY:  This  notice  announces  the 
availability  of  Final  Environmental 
Impact  Statement/Environmental 
Impact  Report  (EIS/EIR)  and  proposed 
amendments  to  the  California  Desert 
Conservation  Area  Plan  (CDCA  Plan) 
and  the  Yuma  District  Resource 
Management  Plan  (Yuma  RMP)  in 
conjuction  with  the  proposed  North 
Baja  Pipeline  project.  The  proposed 
North  Baja  Pipeline  project  would 
provide  natural  gas  supplies  for  new 
gas-fired  electric  power  generation 
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serving  the  power  grids  in  Baja 
California,  Mexico  and  southern 
California,  where  there  has  been  strong 
documented  demand.  The  proposed 
North  Baja  Pipeline  project  extends 
from  Ehrenberg,  Arizona,  through 
Riverside  and  hnperial  Counties  in 
California,  south  to  the  Mexican  border. 
All  federal  lands  affected  by  the 
proposed  plan  amendments  are  located 
in  eastern  hnperial  Coimty,  California. 
DATES:  The  Final  EIS/EIR  and  proposed 
plan  amendments  will  be  available  for 
pubUc  review  and  protest  until  February 
10,  2002.  Protests  must  be  fUed  in 
accordance  with  the  instructions 
described  in  the  Supplemental 
hiformation  section  of  this  notice. 
ADDRESSES:  Director.  Bureau  of  Land 
Management  (WO-210,  ms  1075LS), 
Attention:  Brenda  Hudgens-Williams, 
Protest  Coordinator,  1620  L  Street,  NW, 
Washington,  DC,  20236.  Please  send  a 
copy  of  any  protest  along  with  all 
backup  documentation  to  Lynda  KastoU, 
El  Centro  Field  Office,  1661  South  4th 
St.,  El  Centro,  CA  92243. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact  Lynda 
Kastoll,  Project  Manager,  Bureau  of 
Land  Management  El  Centro  Field 
Office.  1661  S.  4th  SL,  El  Centro.  CA 
92243  (760) 337-4421. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission 
is  the  lead  Federal  agency  on  this 
project;  BLM  is  a  cooperating  agency. 
The  proposed  amendment  to  the  CDCA 
Plan  woiild  allow  placement  of  pipeline 
outside  of  a  designated  utility  corridor. 
The  proposed  Yuma  RMP  amendment 
would  allow  the  placement  of  pipeline 
across  portions  of  the  Milpitas  Wash 
Natural  Area  in  which  the  RMP 
currently  does  not  allow  new  utilities  to 
be  sited.  A  limited  number  of  individual 
copies  of  the  Final  EIS/EIR  and  Plan 
Amendments  may  be  obtained  from 
BLM's  El  Centro  Field  Office.  Copies  are 
also  available  for  inspection  at  the 
following  locations: 

(a).  Public  libraries  in  BlyUie, 
Riverside  and  El  Centro,  California  and 
in  Yuma  and  Parker,  Arizona 

(b).  Bureau  of  Land  Management, 
California  State  Office,  2800  Cottage 
Way,  Sacramento.  CA  95825 

(c).  Bureau  of  Land  Management.  El 
Centro  Field  Office.  1661  S.  4th  St.,  El 
Centro,  CA  92243: 

(d).  Bureau  of  Land  Management, 
Yuma  Field  Office.  2555  East  Gila  Ridge 
Road.  Yuma.  AZ  85365. 

(e).  Bureau  of  Land  Management. 
California  Desert  District.  6221  Box 
Springs.  Boulevard,  Riverside.  California 
92507. 


(f).  Federal  Regulatory  Energy 
Commission.  Public  Reference  and  Files 
Maintenance  Branch.  888  First  Street, 
NE.,  Room  2 A,  Washington,  DC  20426. 

(g).  California  State  Lands 
Commission,  100  Howe  Avenue,  Suite 
100  South,  Sacramento,  CA  95825-8202 

In  accordance  with  43  CFR  1610.5-2, 
any  person  who  participated  in  the 
planning  process  and  believes  they  wall 
be  adversely  affected  by  this  plan 
amendment  may  protest  the  proposed 
amendment.  The  protest  may  raise  only 
those  issues  which  were  submitted  for 
the  record  during  the  planning  process. 
The  protest  must  be  in  writing  and  filed, 
on  or  before  Feb«pary  10,  2002,  with  the 
Director,  Bureau  of  Land  Management 
(WO-210,  ms  1075LS),  Attention: 
Brenda  Hudgens-Williams,  Protest 
Coordinator,  1620  L  Street  NW., 
Washington,  DC,  20236.  Please  send  a 
copy  of  any  protest  along  with  all 
backup  dociunentation  to  Lynda  Kastoll, 
El  Centro  Field  Office,  1661  S.  4th  St., 
El  Centro,  CA  92243.  In  order  to  be 
considered  complete,  your  protest  must 
contain,  at  a  minimum,  the  following 
information: 

1.  The  name,  mailing  address, 
telephone  number,  and  interest  of  the 
person  filing  the  protest. 

2.  A  statement  of  the  issue  or  issues 
being  protested. 

3.  A  statement  of  the  part  or  parts  of 
the  proposed  plan  amendment  being 
protested.  To  the  extent  possible,  this 
should  be  done  by  reference  to  specific 
pages,  paragraphs,  sections,  tables, 
maps,  etc.,  included  in  the  document. 

4.  A  copy  of  all  documents  addressing 
the  issue  or  issues  that  you  submitted 
during  the  planning  process  or  a 
reference  to  the  date  the  issue  or  issues 
were  addressed  by  you  for  the  record. 

5.  A  concise  statement  explaining 
why  you  believe  the  proposed  plan 
amendment  is  wrong. 

Dated:  December  20,  2001. 
J.  Anthony  Danna, 
Acting  State  Director,  California. 
[FR  Doc.  02-601  Filed  1-9-02;  8:45  amj 
BUJNG  COOE  431IM0-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

[C  A  668-02-1 61 0-OO-083A] 

Monument  Advisory  Committee 
Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior;  United  States  Forest  Service, 

Agriculture. 

action:  Notice  of  meeting. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  and  United  States 
Forest  Service  (USPS)  annoimce  a 
meeting  of  the  Advisory  Committee  to 
the  Santa  Rosa  and  San  Jacinto 
Moimtains  National  Monument 
(hereinafter  referred  to  as  "National 
Monument").  The  meeting  will  be  held 
on  Monday,  January  28,  in  the  Hoover 
Room  of  the  Education  Center  at  the 
Living  Desert,  47900  Portola  Avenue, 
Palm  Desert,  California  92260.  Meeting 
hours  will  be  8:30  a.m.  until  4  p.m.  The 
proposed  agenda  for  the  meeting  will 
include  a  welcome  and  introductions 
followed  by  (1)  an  overview  of  the 
National  Monimient,  (2)  review  of  the 
National  Moniunent  advisory  committee 
charter.  (3)  discussion  of  the  guidelines 
and  processes  under  which  the  advisory 
committee  members  will  advise  the 
BLM  and  USPS  in  the  management  and 
-  planning  of  the  Monument.  (4)  election 
of  committee  chair  and  conunittee  vice 
chairperson.  (5)  establishment  of 
subsequent  meeting  schedule,  and  (6)  a 
public  question  and  answer  period 
scheduled  for  3  p.m. 

The  Monxmient  Advisory  Committee 
(MAC)  is  a  conunittee  of  citizens 
appointed  to  provide  advice  to  the  BLM 
and  USPS  with  respect  to  preparation 
and  implementation  of  the  management 
plan  for  the  National  Mommient  as 
required  in  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
Act  of  2000  (16  U.S.C.  431nt).  The  act 
authorized  establishment  of  the  MAC 
with  representative  members  frtjm  State 
and  local  jurisdictions,  the  Agua 
Caliente  Band  of  Cahuilla  Indians,  a 
natural  science  expert,  local . 
conservation  organization,  local 
developer  or  budding  organization,  the 
Winter  Park  Authority  and  a 
representative  from  the  Pinyon 
Community  Council. 

The  meeting  vtdll  be  open  to  the 
public  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance  such 
as  sign  language  interpretations  or  other 
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reasonable  accommodations  should 
notify  the  contact  person  listed  below  in 
advance  of  the  meeting.  Persons  wishing 
to  make  statements  should  register  with 
the  BLM  by  noon  at  the  meeting 
location.  Speakers  should  address 
specific  issues  listed  on  the  agenda  and 
provide  a  written  copy  of  their 
statement. 

DATES:  January  28.  2002;  8:30  a.m.  to  4 
p.m  with  public  comment  period 
beginning  at  3  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
the  Hoover  Room  of  the  Education 
Center  at  the  Living  Desert.  47900 
Portola  Avenue.  Palm  Desert.  California 
92260. 

FOR  FURTHER  INFORMATION  CONTACT: 
Written  conmients  should  be  sent  to  Mr. 
James  G.  Kenna — Field  Manager.  Palm 
Springs-South  Coast  Field  Office, 
Bureau  of  Land  Management  P.O.  Box 
581260,  North  Palm  Springs,  CA  92258; 
or  by  fax  at  (760)  251-4899  or  by  email 
at  cdunning@ca.blm.gov.  Information 
can  be  foimd  on  our  webpage:  http:// 
www.ca.blm.gov/palmsprings/. 
Docrunents  pertinent  to  this  notice, 
including  comments  with  the  names 
and  addresses  of  respondents,  will  be 
available  for  public  review  at  the  Palm 
Springs-South  Coast  Field  Office  located 
at  690  W.  Garnet  Avenue,  North  Palm 
Springs,  California,  during  regular 
business  hours,  7:45  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

SUPPLEMENTARY  INFORMATION:  The  Santa 
Rosa  and  San  Jacinto  Mountains 
National  Monument  was  established  by 
act  of  Congress  and  signed  into  law  on 
October  24,  2000.  The  National 
Monument  was  established  in  order  to 
preserve  the  nationally  significant 
biological,  cultural,  recreational, 
geological,  educational  and  scientific 
values  found  in  the  Santa  Rosa  and  San 
Jacinto  Mountains.  This  legislation 
established  the  first  monument  to  be 
jointly  managed  by  the  Bureau  of  Land 
Management  (BLM)  and  the  U.S.  Forest 
Service  (USPS).  The  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
Act  of  2000  affects  only  Federal  lands 
and  Federal  interests  located  within  the 
established  boundaries. 

The  272.000  acre  Monument 
encompasses  86.400  acres  of  Bureau  of 
Land  Management  lands.  64,400  acres  of 
Forest  Service  lands,  23,000  acres  of 
Agua  Caliente  Band  of  Cahuilla  Indians 
lands,  8,500  acres  of  California 
Department  of  Parks  and  Recreation 
lands,  35,800  acres  of  other  State  of 
California  agencies  lands,  and  53,900 
acres  of  private  land.  The  BLM  and  the 
Forest  Service  will  jointly  manage 


Federal  lands  in  the  National 
Monument  in  coordination  with  the 
Agua  Caliente  Band  of  Cahuilla  Indians, 
other  federal  agencies,  state  agencies 
and  local  governments. 

All  committee  and  subcommittee 
meetings,  including  field  examinations, 
will  be  open  to  the  general  public, 
including  representatives  of  the  news 
media.  Any  organization,  association,  or 
individual  may  file  a  statement  with  or 
appear  before  the  committee  and  its 
subcommittees  regarding  topics  oh  a 
meeting  agenda — except  that  the 
chairperson  or  the  designated  federal 
official  may  require  that  presentations 
be  reduced  to  writing  and  that  copies  be 
filed  with  the  conunittee.  Pursuant  to 
the  Federal  Advisory  Conunittee  Act, 
meetings  of  the  conunittee  may  be  ° 
called  only  by  the  designated  federal 
official,  or  his  or  her  designee,  after 
consultation  with  the  committee 
chairperson.  The  Designated  Federal 
Official  required  by  the  Federal 
Advisory  Committee  Act  will  be  the 
Field  Manager  or  District  Ranger,  or 
their  designees,  who  will  attend  all 
meetings  of  the  committee  and  any 
subcommittee  thereof.  Early  and 
ongoing  participation  is  encouraged  and 
will  help  determine  the  future 
management  of  Federally  managed 
public  lands  within  the  Santa  Rosa  and 
San  Jacinto  Moimtains  National 
Monument.  Written  comments  will  be 
accepted  and  considered  throughout  the 
entire  planning  process. 

Dated:  November  14,  2001. 
Danella  George, 

Assistant  Field  Manager,  Palm  Springs-South 
Coast  Field  Office. 
Douglas  Pumphery; 

District  Ranger,  Idyllwild  Ranger  District. 
(FR  Doc.  02-589  Filed  1-9-02;  8:45  am) 

BHJJNG  COOE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 
[UTU  010084] 

Public  Land  Order  No.  7504;  Partial 
Revocation  of  Public  l^nd  Order  No. 
1775;  Utah 

agency:  Bureau  of  Land  Management. 

Interior. 

action:  Public  land  order. 

SUMMARY:  This  order  partially  revokes  a 
public  land  order  insofar  as  it  affects 
200  acres  of  National  Forest  System 
lands  withdrawn  for  Panguitch  Lake 
Administrative  Site  and  Panguitch  Lake 
Recreation  Area.  The  withdrawal  is  no 
longer  needed  on  the  200  acres.  The 


lands  wiU  be  opened  to  mining  and  to 
such  forms  of  disposition  as  may  by  law 
be  made  of  National  Forest  System 
lands. 

EFFECTIVE  DATE:  February  11.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Blickfeldt,  Forest  Service, 
Intermoimtain  Region,  324-25th  Street, 
Ogden,  Utah  84401-2310,  801-625- 
5163. 

SUPPlfMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  UiS.C.  1714  (1994),  it  is 
qrdered  as  follows: 

1.  PubUc  Land  Order  No.  1775  is 
hereby  revoked  insofar  as  it  affects  the 
following  described  lands: 

Dixie  National  Forest 

-Salt  Lake  Meridian 

T.  36  S.,  R.  7  W.. 
Sec.  4.  NW'ASWV*; 
Sec.  5,  SWV4SEV4SEV4SWV4. 

NV2SEV4SEV4SWV4.  NEV4SEV4SWV4. 

NV2NWV4SWV4SEV4, 

NWV4NEV4SWV4SEV4,  and  NEV4SEy4; 

Sec.  8,  SV2SV2^4WV4NEV4, 

SV2SEV4NEV4NWV4,  WV2NEV4NWV4. 

EV2NWV4NWV4.  and  SWV4NWV4. 
The  areas  described  aggregate  200  acres  in 
Garfield  County. 

2.  At  10  a.m.  on  February  11,  2002, 
the  lands  shall  be  opened  to  such  forms 
of  disposition  as  may  by  law  be  made 
of  National  Forest  System  lands, 
including  location  and  entry  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights,  the  provisions  of 
existing  withdrawals,  other  segregations 
of  record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  wiih  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

Dated:  October  15.  2001. 
|.  Steven  Griles, 
Deputy  Secretary. 

(FR  Doc.  02-591  Filed  1-9-02:  8:45  am) 
MUJNQ  COOe  9410-11-P 
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DEPARTMEIfT  OF  THE  INTERIOR 
BuTMHi  of  Land  Management 

[UT-030-1430;  UTU  S2740  and  AZA  18464] 

Public  Land  Order  No.  7503; 
Ravocatton  of  Public  Land  Order  Nos. 
3468  Mid  4277,  and  ttie  Bureau  of 
Radamation  Order  Dated  Marcti  14, 
1957;  Utah  and  Arizona 

agency:  Bureau  of  land  management. 

Interior. 

action:  Public  land  order. 

SUMUARY:  This  order  revokes  two  Public 
Land  Orders,  and  one  Bureau  of 
Reclamation  Order  in  their  entirety  as  to 
the  remaining  23,296  acres  of  lands 
withdrawn  for  the  Bureau  of 
Reclamation's  Marble  Canyon  and  Paria 
River  Reservoir  Projects.  The  projects 
have  not  been  developed  and  the 
Bureau  of  Reclamation  has  requested 
the  withdrawals  be  revoked.  The  lands 
are  located  within  either  the  Paria 
Canyon- Vermilion  Cliffs  Wilderness  or 
the  Grand  Staircase-Escalante  National 
Monument  and  will  be  managed  in 
accordance  to  the  laws  and  regulations 
pertaining  to  the  Wilderness  and  the 
Monument. 

EFFECTIVE  DATE:  February  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Flynn,  BLM  Utah  State  Office 
(UT-942),  324  South  State  Street,  Salt 
Lake  Qty,  Utah  84111-2303,  801-539- 
4132.  A  copy  of  the  orders  being 
revoked  is  available  from  this  location. 
SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994),  it  is 
ordered  as  follows: 

1.  Public  Land  Order  No.  3469,  Public 
Land  Order  No.  4277,  and  Bureau  of 
Reclamation  Order  dated  March  14, 
1957,  are  hereby  revoked  in  their 
entirety  as  to  the  remaining  lands 
withdrawn  for  the  Marble  Canyon  and 
Paria  River  Reservoir  Projects.  The  areas 
within  the  three  orders  aggregate 
approximately  23,296  acres  in  Kane  and 
Goconino  Counties. 

2.  The  lands  will  be  managed  in 
accordance  with  the  laws  and 
regulations  pertaining  to  the  Paria 
C^yon- Vermilion  Cliffs  Wilderness  and 
the  Grand  Staircase-Escalante  National 
Monument. 

Dated:  October  2. 2001. 
J.  Steven  Griles,  j 

Deputy  Secretary.  ' 

[FR  Doc.  02-592  Filed  1-9-02;  8:45  am] 
MUm  COOE  4310-I$-P 


DEPARTiMENT  OF  LABOR 

Employment  and  Training 
Administration 

Solicitation  for  Grant  Application 
(SGA)  H-1B  Technical  Skills  Training 
Grants 

AGENCY:  Employment  and  Training 
Administration  (ETA),  Labor. 
ACTION:  Notice;  correction. 

summary:  The  Employment  and 
Training  Administration  published  a 
document  in  the  Federal  Register  on 
December  14,  2001,  concerning 
availability  of  grant  funds  for  skills 
training  programs  for  xmemployed  and 
employed  workers.  These  grants  are  to 
be  financed  by  user  fees  paid  by 
employers  to  bring  foreign  workers  into 
the  U.S.  imder  a  new  H-lB 
nonimmigrant  visa  or  at  visa  renewal. 
The  document  contained  incorrect 
dates. 

FOR  FURTHER  INFORMATION  CONTACT:  Ella 
Freeman,  Grants  Management 
Specialist,  Division  of  Federal 
Assistance,  Fax  (202)  693-2879. 

Correction 

The  Federal  Register  of  December  14, 
2001,  in  FR  Doc.  01-30922,  on  page 
64859,  at  the  bottom  of  the  second 
column  and  top  of  the  third  colimin, 
correct  the  DATES  caption  to  read: 
DATES:  Applications  for  grant  awards 
will  be  accepted  commencing 
immediately.  The  closing  date  for 
receipt  of  applications  shall  be  February 
19,  2002  at  4  p.m.  (Eastern  Time)  at  the 
address  listed. 

Signed  at  Washington,  DC,  this  7th  day  of 
January,  2002. 
fames  W.  Stockton, 
Grant  Officer. 

[PR  Doc.  02-621  Filed  1-9-02;  8:45  am] 
BHJJNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Petitions  for  Modification 

The  following  parties  have  filed 
petitions  to  modify  the  application  of 
existing  safety  standards  under  section 
101(c)  of  the  Federal  Mine  Safety  and 
Health  Act  of  1977. 

1.  Aracoma  Coal  Company 

(Docket  No.  M-2001-106-C1 

Aracoma  Coal  Company,  P.O.  Box 
470,  Stollings,  West  Virginia  25646  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.900  (low-  and 


medium-voltage  circuits  serving  three- 
phase  alternating  current  equipment; 
circuit  breakers)  to  its  Aracoma  Alma 
Mine  No.  1  (I.D.  No.  46-08801)  located 
in  Logan  County,  West  Virginia.  The 
petitioner  proposes  to  use  a  properly 
rated  vacuum  contactor  for  imdervoltage 
circuit  protection;  to  use  a  properly 
rated  vacuum  contactor  for  grovmded 
phase  circuit  protection;  to  use  a  neutral 
grounding  resistor  not  more  than  15 
amperes  for  480-volt  circuit  ground- 
fault  current;  to  use  a  properly  rated 
circuit  breaker  for  a  short  circuit  and/or 
over-current  circuit  protection;  and 
conduct  monthly  examinations  on  each 
circuit  to  check  for  proper  operation  of 
the  vacuum  contactor  and  actuated 
undervoltage  and  groiuided  phase  trip 
devices  to  ensure  proper  circuit 
operation.  The  petitioner  asserts  that  the 
proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

2.  Ohio  Coal  Company    ' 

[Docket  No.  M-2001-107-C1 

Ohio  County  Coal  Company,  19050 
Highway  1078  South,  Henderson, 
Kentucky  42420  has  filed  a  petition  to 
modify  the  application  of  30  CFR 
75.1700  (oil  and  gas  wells)  to  its 
Freedom  Mine  (I.D.  No.  15-17587) 
located  in  Henderson  County,  Kentucky. 
The  petitioner  proposes  to  mine  through 
oil  and  gas  well  bores  located  within  an 
approved  mining  area  using  the  specific 
procedures  outlined  in  this  petition  for 
modification.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 

3.  Addington,  Inc. 

[Docket  No.  M-2001-108-C1 

Addington,  Inc.,  8616  Long  Branch 
Road,  Hatfield,  Kentucky  41514  has 
filed  a  petition  to  modify  the 
application  of  30  CFR  75.503 
(permissible  electric  face  equipment; 
maintenance)  and  30  CFR  18.41(f)  (plug 
and  receptacle-type  connectors)  to  its 
Pond  Creek  Mine  No.  1  (I.D.  No.  15- 
17287)  located  in  Pike  County, 
Kentucky.  The  petitioner  proposes  to 
use  a  spring-loaded  locking  device 
instead  of  a  padlock  on  mobile  battery- 
powered  equipment  to  prevent 
imintentional  loosening  of  battery  plugs 
from  battery  receptacles  to  eliminate  the 
hazards  associated  with  diffictilt 
removal  of  padlocks  during  emergency 
situations.  The  petitioner  asserts  that 
the  proposed  alternative  method  would 
provide  at  least  the  same  measure  of 
protection  as  the  existing  standard. 


I  mt     1        ^n 
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Request  for  Comments 

Persons  interested  in  these  petitions 
are  encouraged  to  submit  comments  via 
e-mail  to  "comments@msha.gov,"  or  on 
a  computer  disk  along  with  an  original 
hard  copy  to  the  Office  of  Standards, 
Regulations,  and  Variances,  Mine  Safety 
and  Health  Administration,  4015 
Wilson  Boulevard,  Room  627, 
Arlington,  Virginia  22203.  All 
comments  must  be  postmarked  or 
received  in  that  office  on  or  before 
February  11,  2002.  Copies  of  these 
petitions  are  available  for  inspection  at 
that  address. 

Dated  at  Arlington,  Virginia  this  31st  day 
of  December  2001. 
David  L.  Meyer, 

Director,  Office  of  Standards,  Regulations.   ■ 
and  Variances. 

[FR  Doc.  02-619  Filed  1-9-02;  8:45  am] 
BILLING  COOE  4S1(M»^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Release  No. 
25355, 812-12102] 

The  Charles  Schwab  Family  of  Funds, 
et.  al;  Notice  of  Application 

January  4,  2002. 

AGENCY:  Securities  and  Exchange 
Conunission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  imder  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  granting  an  exemption  firom 
sections  18(f)  and  21(b)  of  the  Act, 
under  section  12(d)(l)(J)  of  the  Act 
granting  an  exemption  from  section 
12(d)(1)  of  the  Act;  imder  sections  6(c) 
and  1 7(b)  of  the  Act  granting  an 
exemption  from  section  17(a)  of  the  Act; 
and  under  section  17(d)  of  the  Act  and 
rule  17d-l  under  the  Act  to  permit 
certain  joint  transactions. 

SUMMARY  OF  THE  APPLICATION: 
Applicants  request  an  order  that  would 
permit  certain  registered  open-end 
management  investment  companies  to 
participate  in  a  joint  lending  and 
borrowing  facility.  The  requested  order 
also  would  amend  a  condition  of  a  prior 
order  ("Order").' 

APPUCANTS:  The  Charles  Schwab  Family 
of  Funds,  Schwab  Investments,  Schwab 
Capital  Trust,  Schwab  Aimuity 
Portfolios  (each  a  "Trust"  and  together 
the  "Trusts")  for  and  on  behalf  of  each 
of  their  series  now  or  hereafter  existing 


(the  "Schwab  Funds"),  Charles  Schwab 
Investment  Management,  Inc.  ("CSIM"), 
and  any  other  existing  or  future 
registered  open-end  management 
investment  company  or  series  thereof 
that  is  advised  or  sub-advised  by  CSIM 
or  a  person  controlling,  controlled  by,  or 
under  common  control  with  CSIM  and 
that  is  part  of  the  "same  group  of 
investment  companies"  as  the  Schwab 
Funds  (together  with  the  Schwab  Funds, 
the  "Funds"). 

RUNG  DATES:  The  application  was  filed 
on  May  17,  2000  and  amended  on 
January  3,  2002. 

HEARING  OR  NOTIHCAT10N  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  January  29,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  natiue  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  D.C. 
20549-0609.  Applicants,  101 
Montgomery  Street,  lOlKNY-14,  San 
Francisco,  California  94104. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Grossnickle,  Branch  Chief,  at 
(202)  942-0564  (Division  of  Investment 
Management,  Office  of  Investment 
Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  Each  of  the  Trusts  is  registered 
under  the  Act  as  An  open-end 
management  investment  company  and 
organized  as  a  Massachusetts  business 
trust.2  CSIM  is  registered  under  the 
Investment  Advisers  Act  of  1940  and 
serves  as  investment  adviser  for  each  of 
the  Fimds. 


2.  Some  Funds  may  lend  money  to 
banks  or  other  entities  by  entering  into 
repurchase  agreements  or  purchasing 
other  short-term  investments.  Under  a 
prior  order,  the  Funds  can  pool  their 
uninvested  daily  cash  balances  into  . 
joint  accounts  ("Joint  Accounts")  that 
invest  in  repurchase  agreements  and 
other  money  market  instruments. ^  Other 
Funds  may  borrow  money  from  the 
same  or  oUier  banks  for  temporary 
purposes  to  satisfy  redemption  requests 
or  to  cover  unanticipated  cash  shortfalls 
such  as  a  trade  "fail,"  in  which  cash 
payment  for  a  security  a  Fund  has  sold 
has  been  delayed. 

3.  If  a  Fund  were  to  draw  down  on  its 
line  of  credit  or  incur  an  overdraft  with 
its  custodian  bank,  the  Fund  would  pay 
interest  on  the  borrowed  cash  at  a  rate 
which  would  be  significantly  higher 
than  the  rate  that  other  non-borrowing 
Funds  would  earn  on  investments  in 
repurchase  agreements  and  other  short- 
term  instruments  of  the  same  maturity 
as  the  bank  loan.  Applicants  believe  this 
differential  represents  the  bank's  profit. 
Other  bank  loan  arrangements,  such  as 
committed  lines  of  credit,  would  require 
the  Fimds  to  pay  substantial 
commitment  fees  in  addition  to  the 
interest  rate  to  be  paid  by  the  borrowing 
Fund. 

4.  Applicants  request  an  order  that 
would  permit  the  Funds  to  enter  into 
interfund  lending  agreements 
("Interfund  Lending  Agreements") 
under  which  the  Funds  would  lend  and 
borrow  money  for  temporary  purposes 
directly  to  and  from  each  other  through 
a  credit  facility  ("Interfund  Loan"). 
Applicants  state  that  the  proposed 
credit  facility  would  reduce  the  Funds' 
borrowing  costs  and  enhance  their 
ability  to  earn  higher  rates  of  interest  on 
investment  of  thefr  short-term  cash 
balances.  Although  the  proposed  credit 
facility  would  reduce  the  Funds'  need  to 
borrow  from  banks,  the  Funds  would  be 
free  to  establish  committed  lines  of 
credit  or  other  borrowing  arrangements 
with  banks.  The  Funds  also  would 
continue  to'  maintain  any  overdraft 
protection  currently  provided  by  the 
custodian  bank  and  their  uncommitted 
lines  of  credit  with  various  banks. 

5.  Applicants  anticipate  that  the 
credit  facility  would  provide  a 
borrowing  Fund  with  significant  savings 
when  the  cash  position  of  the  Fund  is 
insufficient  to  meet  temporary  cash 
requirements.  This  situation  could  arise 
when  redemptions  exceed  expected 
volumes  and  the  Fund  has  insufficient 


'  The  Charles  Schwab  Family  of  Funds,  et  al.. 
Investment  Company  Act  Release  Nos.  24067 
(October  1, 1999)  (notice)  and  24113  (October  27, 
1999)  (order). 


2  Each  existing  Fund  that  currently  intends  to  rely 
on  the  requested  order  is  named  as  an  applicant. 
Any  Fund  that  relies  on  the  requested  relief  in  the 
future  will  do  so  only  in  compliance  with  the  terms 
and  conditions  of  the  application. 


^The  Charles  Schwab  Family  of  Funds,  et  al.. 
Investment  Company  Act  Release  No.  23679 
(February  4,  1999)  (notice)  and  23723  (March  3, 
1999)  (order). 
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cash  to  satisfy  redemptions.  When  the 
Fimds  liquidate  portfolio  securities  to 
meet  redemption  requests,  which 
normally  are  effected  immediately,  they 
often  do  not  receive  payment  in 
settlement  for  up  to  three  days  (or 
longer  for  certain  foreign  transactions). 
The  credit  facility  would  provide  a 
source  of  immediate,  short-term 
liquidity  pending  settlement  of  the  sale 
of  portfolio  securities. 

6.  Applicants  also  propose  using  the 
credit  facility  when  a  sale  of  securities 
"fails"  due  to  circumstances  such  as  a 
delay  in  the  delivery  of  cash  to  the 
Fimd's  custodian  or  improper  deUvery 
instructions  by  the  broker  effecting  the 
transaction.  "Sales  fails"  may  present  a 
cash  shortfall  if  the  Fimd  has  p\m:hased 
securities  using  the  proceeds  from  the 
securities  sold.  When  the  Fund 
experiences  a  cash  shortfall  due  to  a 
sales  fail,  the  custodian  typically 
extends  temporary  credit  to  cover  the 
shortfall  and  the  Fund  incurs  overdraft 
charges.  Alternatively,  the  Fimd  could 
fail  on  its  intended  purchase  due  to  lack 
of  funds  from  the  previous  sale, 
resiilting  in  additional  cost  to  the  Fund, 
or  sell  a  security  on  a  same  day 
settlement  basis,  earning  a  lower  retiun 
on  the  investment.  Use  of  the  credit 
facility  under  these  circumstances 
would  enable  the  Fund  to  have  access 
to  immediate  short-term  liquidity 
without  incurring  custodian  overdraft  or 
other  charges. 

7.  While  borrowing  arrangements 
with  banks  will  continue  to  be  available 
to  cover  unanticipated  redemptions  and 
sales  fails,  imder  the  proposed  credit 
facility  a  borrowing  Fimd  would  pay 
lower  interest  rates  than  those  offered 
by  banks  on  short-term  loans.  In 
addition.  Funds  making  short-term  cash 
loans  directly  to  other  Funds  would 
earn  interest  at  a  rate  higher  than  they 
otherwise  coiild  obtain  from  investing 
their  cash  in  repiut:hase  agreements. 
Thus,  applicants  believe  that  the 
proposed  txedit  facility  would  benefit 
both  borrowing  and  lending  Fimds. 

8.  The  interest  rate  charged  to  the 
Funds  on  any  Interfund  Loan 
("Interfund  Loan  Rate")  would  be  the 
average  of  the  "Repo  Rate"  and  the 
"Bank  Loan  Rate,"  both  as  defined 
below.  The  Repo  Rate  for  miy  day  would 
be  the  highest  rate  available  to  the 
Funds  from  investing  in  overnight 
repurchase  agreements,  either  directly 
or  through  a  Joint  Accoimt  ("Repo 
Rate").  The  Bank  Loan  Rate  for  any  day 
would  be  calculated  by  CSIM  each  day 
an  interfund  loan  is  made  according  to 

a  formula  established  by  the  Board  of 
Trustees  of  each  Trust  ("Board") 
designed  to  approximate  the  lowest 
interest  rate  at  which  bank  short-term 


loans  would  be  available  to  the  Funds. 
The  formula  would  be  based  upon  a 
publicly  available  rate  (e.g..  Federal 
Funds  plus  25  basis  points)  and  would 
vary  with  this  rate  so  as  to  reflect 
changing  bank  loan  rates.  Each  Fimd's 
Board  periodically  would  review  the 
continuing  appropriateness  of  using  the 
publicly  available  rate,  as  well  as  the 
relationship  between  the  Bank  Loan 
Rate  and  current  bank  loan  rates  that 
would  be  available  to  the  Funds.  The 
initial  formula  and  any  subsequent 
modifications  to  the  formula  would  be 
subject  to  the  approval  of  each  Fund's 
Board. 

9.  The  credit  facility  would  be 
administered  by  employees  of  CSIM, 
including  representatives  of  the  Fund 
Administration  and  Financial  Analysis 
Department  and/or  representatives  of 
the  Portfolio  Management  and  Research 
Department,  who  are  not  portfolio 
managers  ("Interfund  Lending  Team"). 
Under  the  proposed  credit  facility,  the 
portfolio  managers  for  each 
participating  Fund  may  provide 
standing  instructions  to  participate 
daily  as  a  borrower  or  lender.  The 
Interfund  Lending  Team  on  each 
business  day  would  collect  data  on  the 
uninvested  cash  and  borrowing 
requirements  of  all  participating  Funds 
from  the  Funds'  custodians.  Applicants 
expect  far  more  available  uninvested 
cash  each  day  than  borrowing  demand. 
Once  it  determines  the  aggregate 
amount  of  cash  available  for  loans  and 
borrowing  demand,  the  Interfund 
Lending  Team  would  allocate  loans 
among  borrowing  Funds  without  any 
further  communication  from  portfolio 
managers.  After  allocating  cash  for 
Inter^d  Loans,  CSIM  would  invest  any 
remaining  cash  in  accordance  with  the 
standing  instructions  of  portfolio 
managers  or  return  remaining  amounts 
for  investment  to  the  Funds.  Any  money 
market  Funds  typically  would  not 
participate  as  borrowers  because  they 
rarely  need  to  borrow  cash  to  meet 
redemptions. 

10.  The  Interfund  Lending  Team 
would  allocate  borrowing  demand  and 
cash  available  for  lending  among  the 
Funds  on  what  the  Interfund  Lending 
Team  beUeves  to  be  an  equitable  basis, 
subject  to  certain  administrative 
procedures  applicable  to  all  Funds,  such 
as  the  time  of  filing  requests  to 
participate,  minimum  loan  lot  sizes,  and 
the  need  to  minimize  the  number  of 
transactions  and  associated 
administrative  costs.  To  reduce 
transaction  costs,  each  loan  normally 
would  be  allocated  in  a  manner 
intended  to  minimize  the  number  of 
Funds  necessary  to  complete  the  loan 
transaction.  The  method  of  allocation 


and  related  administrative  procedures 
would  be  approved  by  each  Fund's 
Board,  including  a  majority  of  trustees 
who  are  not  "interested  persons"  of  the 
Fund,  as  defined  in  section  2(a)(19)  of 
the  Act  ("Independent  Trustees"),  to 
ensure  both  borrowing  and  lending 
Funds  participate  on  an  equitable  basis. 

11.  CSIM  would  (i)  monitor  the 
interest  rates  charged  and  other  terms 
and  conditions  of  the  Interfund  Loans, 
(ii)  ensure  compliance  with  each  Fund's 
investment  policies  and  limitations,  (iii) 
ensure  equitable  treatment  of  each 
Fund,  and  (iv)  make  quarterly  reports  to 
the  Board  concerning  any  transactions 
by  the  Funds  under  the  credit  facility 
and  the  Interfund  Loan  Rates. 

12.  CSIM  would  administer  the  credit 
facility  as  part  of  its  duties  under  its 
existing  advisory  contract  with  each 
Fund  and  would  receive  no  additional 
fee  as  compensation  for  its  services. 
CSIM  may,  however,  collect 
reimbursement  for  standard  pricing, 
riscordkeeping,  bookkeeping  and 
accounting  fees  applicable  to  repurchase 
and  lending  transactions  generally, 
including  transactions  effected  through 
the  credit  facility.  Fees  would  be  no 
higher  than  those  applicable  for 
comparable  bank  loan  transactions. 

13.  A  Fund's  participation  in  the 
credit  facility  must  be  consistent  with 
its  investment  policies  and  limitations 
and  organizational  documents.  The 
statement  of  additional  information  of 
each  Fund  discloses  the  Individual 
borrowing  and  lending  limitations  of  the 
Fund.  Each  Fund  will  notify 
shareholders  of  its  intended 
participation  in  the  proposed  credit 
facility  prior  to  relying  on  any  relief 
granted  pursuant  to  the  application.  The 
statement  of  additional  information  of 
each  Fund  participating  in  the  interfund 
lending  arrangements  will  disclose  all 
material  information  about  the  credit 
facility. 

14.  In  connection  with  the  credit 
facility,  applicants  request  an  order 
imder  section  6(c)  of  the  Act  granting  an 
exemption  from  sections  18(f)  and  21(b) 
of  the  Act.  under  section  12(d)(l)(J)  of 
the  Act  granting  an  exemption  from 
section  12(d)(1)  of  the  Act;  under 
sections  6(c)  and  17(b)  of  the  Act 
granting  an  exemption  from  section 
17(a)  of  the  Act;  and  under  section  17(d) 
and  rule  17d-l  under  the  Act  to  permit 
certain  joint  arrangements. 

15.  Applicants  state  that  certain 
Funds  and  other  registered  open-end 
investment  companies  operate  in 
reliance  on  the  Order.  Applicants  state 
that  one  of  the  conditions  of  the  Order 
is  that  Underlying  Funds,  as  defined  in 
the  Order,  caimot  acquire  securities  of 
any  other  investment  company  in  excess 
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of  the  limits  contained  in  section 
12(d)(1)  of  the  Act.  Applicants  request 
that  if  the  requested  relief  is  granted, 
this  condition  be  amended  to  permit  the 
Underlying  Funds  to  engage  in 
interfund  borrowing  and  lending 
transactions. 

Applicants'  Legal  Analysis 

1.  Section  17(a)(3)  generally  prohibits 
any  affiliated  person,  or  affiliated 
person  of  an  affiliated  person,  from 
borrowing  money  or  other  property  from 
a  registered  investment  company. 
Section  21(b)  generally  prohibits  any 
registered  management  investment 
company  from  lending  money  or  other 
property  to  any  person  if  that  person 
controls  or  is  under  common  control 
with  the  company.  Section  2(a)(3)(C)  of 
the  Act  defines  an  "affiliated  person"  of 
another  person,  in  part,  to  be  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  conunon  control 
with,  the  other  person.  Applicants  state 
that  the  Funds  may  be  under  common 
control  by  virtue  of  having  CSIM  as 
thefr  common  investment  advisor. 

2.  Section  6(c)  provides  that  an 
exemptive  order  may  be  granted  where 
an  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  Section  17(b)  authorizes  the 
Commission  to  exempt  a  proposed 
transaction  from  section  17(a)  provided 
that  the  terms  of  the  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  fair  and  reasonable  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  the 
transaction  is  consistent  with  the  policy 
of  the  investment  company  as  recited  in 
its  registration  statement  and  with  the 
general  purposes  of  the  Act.  Applicants 
believe  that  the  proposed  arrangements 
satisfy  these  standards  for  the  reasons 
discussed  below. 

3.  Applicants  submit  that  sections. 
17(a)(3)  and  21(b)  of  the  Act  were 
intended  to  prevent  a  party  with  strong 
potential  adverse  interests  to  and  some 
influence  over  the  investment  decisions 
of  a  registered  investment  company 
from  causing  or  inducing  the  investment 
company  to  engage  in  lending 
transactions  that  unfairly  inure  to  the 
benefit  of  such  party  and  that  are 
detrimental  to  the  best  interests  of  the 
investment  company  and  its 
shareholders.  Applicants  assert  that  the 
proposed  credit  facility  transactions  do 
not  raise  these  concerns  because:  (a) 
CSIM  would  administer  the  program  as 
a  disinterested  fiduciary;  (b)  all 
Interfund  Loans  would  consist  only  of 
uninvested  cash  reserves  that  the  Funds 


otherwise  would  invest  in  short-term 
repurchase  agreements  or  other  short- 
term  instruments  either  directly  or 
through  a  Joint  Account;  (c)  the 
Interfund  Loans  would  not  involve  a 
greater  risk  than  such  other  investments; 
(d)  the  lending  Funds  would  receive 
interest  at  a  rate  higher  than  they  could 
obtain  through  such  other  investments; 
and  (e)  the  borrowing  Funds  would  pay 
interest  at  a  rate  lower  than  otherwise 
available  to  them  under  their  bank  loan 
agreements  and  avoid  the  up-front 
commitment  fees  associated  with 
committed  lines  of  credit.  Moreover, 
applicants  believe  that  the  other 
conditions  in  the  application  would 
effectively  preclude  the  possibility  of 
any  Fund  obtaining  an  undue  advantage 
over  any  other  Fund. 

4.  Section  17(a)(1)  generally  prohibits 
an  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  an  affiliated  person,  from 
selling  any  securities  or  other  property 
to  the  company.  Section  12(d)(1)  of  the 
Act  generally  makes  it  unlawful  for  a 
registered  investment  company  to 
purchase  or  otherwise  acquire  any 
security  issued  by  any  other  investment 
company  except  in  accordance  with  the 
limitations  set  forth  in  that  section. 
Applicants  believe  that  the  obligation  of 
a  borrowing  Fund  to  repay  an  Interfund 
Loan  may  constitute  a  security  under 
sections  17(a)(1)  and  12(d)(1).  Section 
12(d)(l)(J)  provides  that  the  Commission 
may  exempt  persons  or  transactions 
from  any  provision  of  section  12(d)(1)  if 
and  to  the  extent  such  exception  is 
consistent  with  the  public  interest  and 
the  protection  of  investors.  Applicants 
contend  that  the  standards  under 
sections  6(c),  17(b).  and  12(d)(1)  are 
satisfied  for  all  the  reasons  set  forth 
above  in  support  of  their  request  for 
rehef  fix)m  sections  17(a)(3)  and  21(b) 
and  for  the  reasons  discussed  below. 

5.  Applicants  state  that  section 
12(d)(1)  was  intended  to  prevent  the 
pyramiding  of  investment  companies  in 
order  to  avoid  imposing  on  investors 
additional  and  duplicative  costs  and 
fees  attendant  upon  multiple  layers  of 
investment  companies.  Applicants 
submit  that  the  credit  facility  does  not 
involve  these  abuses.  Applicants  note 
that  there  will  be  no  duplicative  costs  or 
fees  to  any  Fund  or  its  shareholders,  and 
that  CSIM  will  receive  no  additional 
compensation  for  its  services  in 
administering  the  credit  facility. 
Applicants  also  note  that  the  purpose  of 
the  proposed  credit  facility  is  to  provide 
economic  benefits  for  all  the 
participating  Funds. 

6.  Section  18(f)(1)  prohibits  open-end 
investment  companies  from  issuing  any 
senior  security  except  that  a  company  is 


permitted  to  borrow  from  any  bank; 
provided,  that  immediately  after  any 
such  borrowing,  there  is  an  asset 
coverage  of  at  least  300  per  cent  for  all 
borrowings  of  the  company.  Under 
section  lB(g)  of  the  Act,  the  term  "senior 
security"  includes  any  bond,  debenture, 
note  or  similar  obligation  or  instrument 
constituting  a  security  and  evidencing 
indebtedness.  Applicants  request  relief 
from  section  18(f)(1)  to  the  limited 
extent  necessary  to  implement  the  credit 
facility  (because  the  lending  Funds  are 
not  banks). 

7.  Applicants  believe  that  granting 
relief  under  section  6(c)  is  appropriate 
because  the  Funds  would  remain 
subject  to  the  requirement  of  section 
18(f)(1)  that  all  borrowings  of  the  Fund, 
including  combined  interfund  and  bank 
borrowings,  have  at  least  300%  asset 
coverage.  Based  on  the  conditions  and 
safeguards  described  in  the  application, 
applicants  also  submit  that  to  allow  the 
Funds  to  borrow  from  other  Funds 
pursuant  to  the  proposed  credit  facility 
is  consistent  with  the  purposes  and 
policies  of  section  18(f)(1). 

8.  Section  17(d)  and  rule  17d-l 
generally  prohibit  any  affiliated  person 
of  a  registered  investment  company,  or 
affiliated  person  of  an  affiliated  person, 
when  acting  as  principal,  from  effecting 
any  joint  transactions  in  which  the 
company  participates  unless  the 
transaction  is  approved  by  the 
Commission.  Rule  17d-l  provides  that 
in  passing  upon  applications  for  relief 
under  section  17(d),  the  Commission 
will  consider  whether  the  participation 
of  a  registered  investment  company  in  a 
joint  enterprise  on  the  basis  proposed  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act  and  the  extent 
to  which  the  company's  participation  is 
on  a  basis  different  from  or  less 
advantageous  than  that  of  other 
participants. 

9.  Apphcants  subinit  that  the  purpose 
of  section  17(d)  is  to  avoid  overreaching 
by  and  unfair  advantage  to  the  insiders. 
Applicants  believe  that  the  credit 
facility  is  consistent  with  the 
provisions,  policies  and  purposes  of  the 
Act  in  that  it  offers  both  reduced 
borrowing  costs  and  enhanced  returns 
on  loaned  funds  to  all  participating 
Funds  and  their  shareholders. 
Applicants  note  that  each  Fund  would 
have  an  equal  opportunity  to  borrow 
and  lend  on  equal  terms  consistent  with 
its  investment  policies  and  limitations. 
Applicants  therefore  believe  that  each 
Fund's  participation  in  the  credit 
facility  will  be  on  terms  that  are  no 
different  from  or  less  advantageous  than 
that  of  other  participating  Funds. 

10.  Applicants  also  request  relief 
under  section  12(d)(l)(I)  of  the  Act  for 
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an  exemption  from  sections  12(d)(1)(A) 
and  (B)  of  the  Act,  and  under  sections 
6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  1 7(a)  of  the  Act 
to  the  extent  necessary  to  amend  the 
Order.  Applicants  submit  that  the  Order 
should  be  modified  solely  to  the  extent 
necessary  to  allow,  an  Underlying  Fund 
to  engage  in  interfund  borrowing  and 
lending  transactions.  Applicants  beUeve 
that  the  proposed  relief  satisfies  the 
standards  of  sections  12(d)(l)(J),  6(c) 
and  17(b).  Applicants  state  that  there 
will  be  no  duplicative  costs  or  fees  to 
any  of  the  Fimds  or  their  shareholders, 
and  that  such  participation  will  not 
create  any  of  the  abuses  to  which 
section  12(d)(1)(A)  is  addressed. 

Applicants'  Conditioiis 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  interest  rates  to  be  charged  to 
the  Fimds  under  the  credit  facility  will 
be  the  average  of  the  Repo  Rate  and  the 
Bank  Loan  Rate. 

2.  On  each  business  day,  CSIM  will 
compare  the  Bank  Loan  Rate  with  the 
Repo  Rate  and  will  make  cash  available 
for  Interfund  Loans  only  if  the  Interfund 
Loan  Rate  is  (a)  more  favorable  to  the 
lending  Fund  than  the  Repo  Rate,  and 
(b)  more  favorable  to  the  borrowing 
Fimd  than  the  Bank  Loan  Rate. 

3.  If  a  Fund  has  outstanding 
borrowings,  any  Interfund  Loans  to  the 
Fund  (a)  will  be  at  an  interest  rate  equal 
to  or  lower  than  any  outstanding  bank 
loan,  (b)  will  be  secured  at  least  on  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  bank  loan 
that  requires  collateral,  (c)  will  have  a 
maturity  no  longer  than  any  outstanding 
bank  loan  (and  in  any  event  not  over 
seven  days),  and  (d)  will  provide  that, 

if  an  event  of  default  occurs  under  any 
agreement  evidencing  an  outstanding 
bank  loan  to  the  Fund,  that  event  of 
default  will  automatically  (without  need 
for  action  or  notice  by  the  lending  Fund) 
constitute  an  immediate  event  of  default 
under  the  Intrafund  Lending  Agreement 
entitling  the  lending  Fund  to  call  the 
Interfund  Loan  (and  exercise  all  rights 
with  respect  to  collateral,  if  any)  and 
that  such  call  will  be  made  if  the 
lending  bank  exercises  its  tight  to  call 
its  loan  under  its  agreement  with  the 
borrowing  Fund. 

4.  A  Fimd  may  make  an  unsecured 
borrowing  through  the  credit  facility  if 
its  outstanding  borrowing  from  all 
sources  immediately  after  the  interfund 
borrowing  total  less  than  10%  its  total 
assets,  provided  that  if  the  Fund  has  a 
secured  loan  outstanding  from  any  other 
lender,  including  but  not  limited  to 


another  Fund,  the  Fund's  interfund 
borrowing  will  be  secured  on  at  least  an 
equal  priority  basis  with  at  least  an 
equivalent  percentage  of  collateral  to 
loan  value  as  any  outstanding  loan  that 
requires  collateral.  If  a  Fund's  total 
outstanding  borrowings  immediately 
after  an  interfund  borrowing  would  be 
10%  or  greater  of  its  total  assets,  the 
Fund  may  borrow  through  the  credit 
facility  on  a  secured  basis  only.  A  Fimd 
may  not  borrow  through  the  credit 
facility  or  from  any  other  source  if  its 
total  borrowings  immediately  after  the 
interfund  borrowing  would  exceed  the 
limits  in  section  18  of  the  Act. 

5.  Before  any  Fund  that  has 
outstanding  interfund  borrowings  may, 
through  additional  borrowings,  cause  its 
outstanding  borrowings  from  all  sources 
to  equal  or  exceed  10%  of  its  total 
assets,  the  Fimd  must  first  secure  each 
outstanding  Interfund  Loan  by  the 
pledge  of  segregated  collateral  with  a 
market  value  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan.  If  the  total  outstanding  borrowings 
of  a  Fund  with  outstanding  Interfund 
Loans  equals  or  exceeds  10%  of  its  total 
assets  for  any  other  reason  (such  as  a 
decline  in  net  asset  value  or  because  of 
shareholder  redemptions),  the  Fimd  will 
within  one  business  day  thereafter  (a) 
repay  all  its  outstanding  Interfund 
Loans,  (b)  reduce  its  outstanding 
indebtedness  to  less  than  10%  of  its 
total  assets,  or  (c)  secure  each 
outstanding  Interfund  Loan  by  the 
pledge  of  segregated  collateral  with  a 
market  value  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan  until  the  Fund's  total  outstanding 
borrowings  cease  to  equal  or  exceed 
10%  of  its  total  assets,  at  which  time  the 
collateral  called  for  by  this  condition  (5) 
shall  no  longer  be  required.  Until  each 
Interfund  Loan  that  is  outstanding  at 
any  time  that  a  Fund's  total  outstanding 
borrowings  equal  or  exceed  10%  is 
repaid,  or  the  Fund's  total  outstanding 
borrowings  cease  to  equal  or  exceed 
10%  of  its  total  assets,  the  Fund  will 
mark  the  value  of  the  collateral  to 
market  each  day  and  will  pledge 
additional  collateral  as  necessary  to 
maintain  the  market  value  of  the 
collateral  that  secures  each  outstanding 
Interfund  Loan  at  least  equal  to  102%  of 
the  outstanding  principal  value  of  the 
loan. 

6.  No  Fund  may  lend  to  another  Fund 
through  the  credit  facility  if  the  loan 
would  cause  its  aggregate  outstanding 
loans  through  the  credit  facility  to 
exceed  15%  of  the  lending  Fund's 
current  net  assets  at  the  time  of  the  loan. 

7.  A  Fund's  Interfund  Loans  to  any 
one  Fund  shall  not  exceed  5%  of  the 
lending  Fund's  net  assets. 


8.  The  duration  of  Interfund  Loans 
wiU  be  Umited  to  the  time  required  to 
receive  payment  for  securities  sold,  but 
in  no  event  more  than  seven  days.  Loans 
effected  within  seven  days  of  each  other 
will  be  treated  as  separate  Ipan 
transactions  for  purposes  of  this 
condition. 

9.  Except  as  set  forth  in  this 
condition,  no  Fund  may  borrow  through 
the  credit  facility  unless  the  Fund  has 

a  policy  that  prevents  the  Fund  from 
borrowing  for  other  than  temporary  or 
emergency  purposes.  In  the  case  of  a 
Fund  that  does  not  have  such  a  policy, 
the  Fund's  borrowings  through  the 
credit  facility,  as  measured  on  the  day 
when  the  most  recent  loan  was  made, 
will  not  exceed  the  greater  of  125%  of 
the  Fund's  total  net  cash  redemptions  or 
102%  of  sales  fails  for  the  preceding 
seven  calendar  days. 

10.  Each  Interfund  Loan  may  be  called 
on  one  business  day's  notice  by  a 
lending  Fund  and  may  be  repaid  on  any 
day  by  a  borrowing  Fund. 

11.  A  Fund's  participation  in  the 
credit  facility  must  be  consistent  with 
its  investment  policies  and  limitations 
and  organizational  documents. 

12.  'Ine  Interfund  Lending  Team  will 
calculate  total  Fund  borrowing  and 
lending  demand  through  the  credit 
facility,  and  allocate  loans  on  an 
equitable  basis  among  the  Funds 
without  the  intervention  of  any  portfolio 
manager  of  the  Funds.  The  Interfund 
Lending  Team  vtiU  not  solicit  cash  for 
the  credit  facility  bom  any  Fund  or 
prospectively  publish  or  disseminate 
loan  demand  data  to  portfolio  managers. , 
CSIM  will  invest  any  amounts 
remaining  after  satisfactien  of  borrowing 
demand  in  accordance  with  the 
standing  instructions  from  portfolio 
managers  or  return  remaining  amounts 
for  investment  directly  by  the  Funds. 

13.  CSIM  will  monitor  the  interest 
rates  charged  and  the  other  terms  and 
conditions  of  the  Interfund  Loans  and 
will  report  to  the  Boards  quarterly 
concerning  the  participation  of  the 
Funds  in  the  credit  facility  and  the 
terms  and  other  conditions  of  any 
extensions  of  credit  thereunder. 

14.  Each  Trust's  Board,  including  a 
ma)ority  of  the  Independent  Trustees: 
(a)  will  review  no  less  frequently  than 
quarterly  each  Fund's  participation  in 
the  credit  facility  during  the  preceding 
quarter  for  compliance  with  the 
conditions  of  any  order  permitting  the 
transactions;  (b)  will  establish  the  Bank 
Loan  Rate  formula  used  to  determine 
the  interest  rate  on  Interfund  Loans, 
approve  any  modifications  thereto,  and 
review  no  less  frequently  than  annually 
the  continuing  appropriateness  of  the 
Bank  Loan  Rate  formula;  and  (c)  will 
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review  no  less  frequently  than  annually 
the  continuing  appropriateness  of  each 
Fund's  participation  in  the  credit 
facility. 

15.  In  the  event  an  Interfund  Loan  is 
not  paid  according  to  its  terms  and  the 
default  is  not  cured  within  two  business 
days  fronf  its  maturity  or  from  the  time 
the  lending  Fund  makes  a  demand  of 
payment  under  the  provisions  of  the 
Interfund  Lending  Agreement.  CSIM 
will  promptly  refer  the  loan  for 
arbitration  to  an  independent  arbitrator 
selected  by  the  Boards  of  the  Funds 
involved  in  the  loan  who  will  serve  as 
arbitrator  of  disputes  concerning 
Interfund  Loans.*  The  arbitrator  will 
resolve  any  problems  promptly,  and  the 
arbitrator's  decision  will  be  binding  on 
both  Funds.  The  arbitrator  will  submit 
at  least  annually  a  written  report  to  the 
Boards  setting  forth  a  description  of  the 
nature  of  any  dispute  and  the  actions 
taken  by  the  Funds  to  resolve  the 
dispute. 

16.  Each  Fund  will  maintain  and 
preserve  for  a  period  of  not  less  than  six 
years  from  the  end  of  the  fiscal  year  in 
which  any  transaction  under  the  credit 
facility  occurred,  the  first  two  years  in 
an  easily  accessible  place,  written 
records  of  all  such  transactions  setting 
forth  a  description  of  the  terms  of  the 
transaction,  including  the  amount,  the 
maturity  and  rate  of  interest  on  the  loan, 
the  rate  of  interest  available  at  the  time 
on  short-term  repurchase  agreements 
and  bank  borrowings,  and  other 
information  presented  to  the  Boards  in 
connection  with  the  review  required  by 
conditions  13  and  14. 

17.  CSIM  will  prepare  and  submit  to 
the  Boards  for  review,  an  initial  report 
describing  the  operations  of  the  credit 
facility  and  the  procedures  to  be 
implemented  to  ensure  that  all  Funds 
are  treated  fairly.  After  the 
commencement  of  operations  of  the 
credit  facility,  CSIM  will  report  on  the 
operations  of  the  credit  facility  at  each 
Board's  quarterly  meetings. 

In  addition,  for  two  years  following 
the  commencement  of  the  credit  facility, 
the  independent  public  accountant  for 
each  Fund  shall  prepare  an  annual 
report  that  evaluates  CSIM's  assertions 
that  it  has  established  procedures 
reasonably  designed  to  achieve 
compliance  with  the  conditions  of  the 
order.  The  report  shall  be  prepared  in 
accordance  with  the  Statements  on 
Standards  for  Attestation  Engagements 
No.  3  and  filed  pursuant  to  Item  77Q3 
of  Form  N-SAR.  In  particular,  the  report 
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shall  address  procedures  designed  to 
achieve  the  following  objectives:  (a) 
That  the  Interfund  Loan  Rate  will  be 
higher  than  the  Repo  Rate,  but  lower 
than  the  Bank  Loan  Rate;  (b)  compliance 
with  the  collateral  requirements  as  set 
forth  in  the  Application;  (c)  compUance 
with  the  percentage  limitations  on 
interfund  borrowing  and  lending;  (d) 
allocation  of  interfund  borrowing  and 
lending  demand  in  an  equitable  manner 
and  in  accordance  with  procedures 
established  by  the  Boards;  and  (e)  that 
the  interest  rate  on  any  Interfund  Loan 
does  not  exceed  the  interest  rate  on  any 
third  party  borrowings  of  a  borrowing 
Fund  at  the  time  of  the  Interfund  Loan. 

After  the  final  report  is  filed,  the  ■ 
Fund's  external  auditors,  in  connection 
with  their  Fund  audit  examinations, 
will  continue  to  review  the  operation  of 
the  credit  facility  for  compliance  with 
the  conditions  of  the  application  and 
their  review  will  form  the  basis,  in  part, 
of  the  auditor's  report  on  internal 
accounting  controls  in  Form  N-SAR. 

18.  No  Fund  will  participate  in  the 
credit  facility  upon  receipt  of  requisite 
regulatory  approval  unless  it  has  fully 
disclosed  in  its  statement  of  additional 
information  all  material  facts  about  its 
intended  participation. 

Applicants  also  agree  that  condition 
number  12  to  the  Order  will  be  modified 
to  read  as  follows: 

No  Underlying  Fund  will  acquire 
securities  of  any  other  investment 
company  in  excess  of  the  limits  set  forth 
in  Section  12{d)(l)(A)  of  the  1940  Act. 
except  to  the  extent  that  the  Underlying 
Fund  has  obtained  exemptive  relief 
from  the  Commission  permitting  it  to  (a) 
purchase  shares  of  an  affiliated  money 
market  fund  for  short-term  cash 
management  purposes;  or  (b)  engage  in 
interfund  borrowing  and  lending 
transactions. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  (Relegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-600  Filed  1-9-02:  8:45  am] 
BILUNG  CO06  801IMI1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-45235;  Hie  No.  SR-nAmn- 
2001-100] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Noa.  1  and  2  Thereto  by 
the  American  Stock  Exchange  LLC 
Relating  to  the  Initial  and  Annual 
Listing  Fees,  Fees  for  Usting 
Additional  Shares  and  the  One-Time 
Charge  for  Listing  Shares  Issued  In 
Connection  With  Acquisttion  of  a 
Listed  Company  by  an  Unlisted 
Company 

January  4,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
10,  2001.  the  American  Stock  Exchange 
LLC  ( "Amex"  or  "Exchange  ")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1. 11,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  Amendment  No.  1 
to  the  proposed  rule  change  on 
December  26,  2001.  *  The  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change  on  December  26,  2001  .-•  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Sections  140. 141, 142,  144  and  341  of 
the  Amex  Company  Guide  relating  to 
the  Exchange  issuer  initial  listing  fee. 


■•  If  the  dispute  involves  Funds  with  separate 
Boards,  the  Trustees  of  each  Fund  will  select  an 
independent  arbitrator  that  is  satisfactory  to  each 
Fund. 


'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

1  See  letter  from  Michael  |.  Ryan.  Executive  Vice 
President  and  General  Counsel.  Amex.  to  Nanc>' 
Sanow.  Assistant  Director.  Division  of  Market 
Regulation  ("Division"!.  Commission,  dated 
December  13,  2001  ("Amendment  No.  1").  In 
Amendment  No.  1.  the  Amex  requested  thai 
Commission  grant  accelerated  approval  to  the 
proposed  rule  change.  ^ 

*  See  letter  from  Michael  J.  Ryan.  Executive  Vice 
President  and  General  Counsel.  Amex.  to  Marc 
McKayle.  Special  Counsel.  Division.  Commission, 
dated  December  20,  2001  ("Amendment  No.  2").  In 
Amendment  No.  2.  the  Amex  stated  that  it  seeks  to 
implement  the  revised  Annual  Fee  schedule  under 
Section  HI  as  of  January-  1,  2002  and  the  revisions 
to  Sections  140,  142.  144  and  341  upon 
Commission  approval.  In  addition,  the  Amex  made 
a  minor  correction  to  the  proposed  rule  change, 
clarified  that  it  will  not  reimburse  part  of  the 
annual  fee  paid  under  Section  141  to  issuers  whose 
securities  are  removed  from  listing  and  registration 
for  the  portion  of  the  year  rpinMining  after  the  date 
of  removal,  and  added  additional  reasons  for 
amending  the  Refund  of  Listing  Fees  under  Section 
144. 
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annual  fee,  the  fee  for  hsting  additional 
shares. 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics: 
deleted  text  is  in  [brackets]. 

Sec  140.  Original  Listing  Fees 

Stock  issues 


Less  than  5.000,000  shares 

5,000,  000  to  10.000,000  shares  . 
10,000,001  to  15,000,000  shares 
In  excess  of  15,000,000  shares  ... 


$30,000 
40,000 
50,000 
60,000 


ISSUES  Listed  Under  §106  (Cur- 
rency AND  Index  Warrants)  and 
§  107  (Other  Securities) 


Less  than  1.000.000  shares 

$5,000 

VOOO.OOO  to  2.000,000  shares  

10,000 

2.000.001  to  3.000,000  shares  

15,000 

3,000.001  to  4,000.000  shares  

17.500 

4.000,001  to  5.000.000  shares  

20.000 

5,000.001  to  6.000.000  shares  

22,500 

6.000,001  to  7.000.000  shares  

25.000 

7.000,001  to  8,000.000  shares  

27.500 

8.000,001  to  9,000,000  shares  

30.000 

9,000,001  to  10.000.000  shares  .... 

32.500 

10.000.001  to  15.000.000  shares  .. 

37,500 

In  excess  of  15.000,000  shares 

45,000 

Jn  addition  to  the  above  per-share  fee, 
there  is  one-time  application  processing 
fee  (charge]  of  $5,000  for  companies  that 
do  not  have  a  stock  or  warrant  issue 
listed  on  the  Exchange.  (The  one-time 
[charge]  application  processing  fee  of 
$5,000  does  not  apply  to  any  company 
which  previously  paid  the  one-time 
[charge]  fee  in  connection  with  the 
listing  of  a  debt  issue.) 

In  the  case  of  hon-U.S.  companies 
listed  on  foreign  stock  exchanges,  the 
fee,  including  the  one-time  charge,  will 
be  50%  of  the  rates  set  forth  above,  with 
a  maximum  fee  of  $[25,000]  32,500. 
Where  the  original  listing  of  more  than 
one  class  of  stock  is  included  in  the 
same  appUcation,  the  fee  is  based  on  the 
aggregate  number  of  shares  of  aU  such 
classes. 

Warrants — The  original  (as  well  as  the 
annual  and  additional)  listing  fees  for 
warrant  issues  are  the  same  as  those  for 
stock  issues. 

Bonds — $100  per  $1  million  principal 
amount  (or  fraction  thereof)  with  a 
minimum  fee  of  $5,000  and  a  maximum 
fee  of  $10,000.  In  the  case  of  an  issuer 
listing  more  than  one  outstanding 
publicly  traded  debt  security,  the  fee 
will  be  based  on  the  aggregate  principal 
amount  of  all  of  such  issues  provided 
they  are  included  within  a  single 
application. 

In  addition,  there  is  one-time 
application  processing  fee  [charge]  of 
$5,000  for  companies  that  do  not  have 


an  issue  of  securities  listed  on  the 
Exchange. 

Index  Fund  Shares  and  Trust  Issued 
Receipts — The  original  listing  fee  for 
Index  Fund  Shares  listed  under  Rule 
1000 A  and  Trust  Issued  Receipts  listed 
under  Rule  1200  is  $5,000  for  each 
series,  with  no  application  processing 
fee. 

Special  Shareholders  Rights  Plans — 
Upon  the  shareholder  rights  becoming 
exercisable  and  tradable  separately. 

•  An  original  fee  will  be  charged 
based  on  the  number  of  shareholder 
rights  then  outstanding  and  on 
additional  issuance  of  rights; 

•  Shareholder  rights  will  be  subject  to 
the  Exchange's  continuing  annual  fee 
schedule. 

Sec.  141.  Annual  Fees 

Stock  Issues  and  Issues  Listed 

under  §106  AND  §197  AND  RULE 

1200  (Trust  Issued  Receipts) 


Shares  outstanding 


5,000,000  shares  or  less  (min- 
imum)   

5,000,001  to  10.000.000  shares  ..'.. 

10,000,001  to  25,000,000  shares  .. 

25.000,001  to  50,000.000  shares  .. 

In  excess  of  50.000,000  shares 
(maximum) 


Fee 


$15,000 
17.500 
20.000 
22.500 

30.000 


Issued  Listed  under  Rule  lOOOA 
(Index  Fund  Shares) 


Shares  outstanding 


1.000,000  shares  or  less  shares 
(minimum)  

1,000,001  to  2,000,000  shares  

2,000,001  to  3,000,000  shares  

3,000,001  to  4,000.000  shares  

4,000,001  to  5,000.000  shares  

5.000,001  to  6.000.000  shares  

6,000.001  to  7,000,000  shares  

7,000,001  to  8,000,000  shares  

8,000.001  to  9,000,000  shares  

9.000.001  to  10,000,000  shares    ... 

10,000.001  to  11,000,000  shares  .. 

11.000,001  to  12,000.000  shares  .. 

12.000.001  to  13.000.000  shares  .. 

13,000.001  to  14,000,000^  shares 

14,000.001  to  15,000,000  shares  .. 

15,000.001  to  16,000.000  shares  .. 

In  excess  of  16.000,000  shares 
(maximum)  


Fee 


$6,500 

7,000 

7,500 

8,000 

8,500 

9,000 

9,GC0 

10,000 

10,500 

11.000 

11.500 

12.000 

12,500 

13,000 

13,500 

14,000 

14,500 


^The  Commission  notes  that  in  ttte  Ex- 
change's initial  proposal,  it  stated  "13,000,001 
to  14,000,001."  In  fact,  the  Exchange  interxled 
to  state  "13.000,000  to  14,000.000"  shares. 
The  Commission  has  made  this  technical 
change  in  anticipation  of  the  Exchange  filing 
an  amendment  with  the  Commission  that 
makes  this  correction.  Telephorw  conversation 
between  Michael  Cavalier,  Assodale  General 
Counsel,  Amex,  arKi  Christopher  Solgan,  Law 
Clerk,  Divismn,  Commission,  on  January  3, 
2002. 


The  annual  fee  is  payable  in  January 
of  each  year  and  is  based  on  the  total 
number  of  all  classes  of  shares 
(excluding  treasiuy  shares)  and  warrants 
according  to  information  available  on 
Exchange  records  as  of  December  31  of 
the  preceding  year.  (The  above  fee 
schedule  also  applies  to  companies 
whose  seciuities  are  admitted  to 
unlisted  trading  privileges.) 

In  the  calendar  year  in  which  a 
company  first  list's,  the  annual  fee  will 
be  prorated  to  reflect  only  that  portion 
of  the  year  diuing  which  the  seciuity 
has  been  admitted  to  dealings  and  will 
be  payable  within  30  days  of  the  date 
the  company  receives  the  invoice,  based 
on  the  total  niunber  of  outstanding 
shares  of  all  classes  of  stock  at  the  time 
of  original  listing. 

The  annual  fee  for  issues  listed  under 
Rule  lOOOA  (Index  Fund  Shares)  and 
Rule  1200  (Trust  Issued  Receipts)  is 
based  upon  the  number  of  shares  of  a 
series  of  Index  Fund  Shares  or  Trust 
Issued  Receipts  outstanding  at  the  end 
of  each  calendar  year.  For  multiple 
series  of  Index  Fund  Shares  issued  by 
an  open-end  management  investment 
company,  or  for  multiple  series  of  Trust 
Issued  Receipts,  the  annuo/  listing  fee  is 
based  on  the  aggregate  number  of  shares 
in  all  series  outstanding  at  the  end  of 
each  calendar  year. 

Bond  Issues — ^There  is  an  annual  fee 
of  $3,500  for  listed  bonds  and 
debentures  of  companies  whose  equity  . 
seciuities  are  not  Usted  on  the 
Exchange.  The  annual  fee  is  payable  in 
January  of  each  year.  In  the  year  in 
which  a  company  lists,  the  fee  will  be 
prorated  to  reflect  only  that  portion  of 
the  year  dtuing  which  the  secxuity  was 
admitted  to  dealings  and  will  be  payable 
in  December. 

Note:  In  ail  cases,  if  after  payment  on  full 
of  the  annual  fee  for  any  year,  all  of  the 
issuer's  securities  are  removed  from  listing 
and  registration,  the  Exchange  will  not 
reimburse  that  part  of  the  annual  fee 
applicable  to  the  portion  of  the  year 
remaining  after  the  date  of  suspension  firom 


Sec.  142.  Additional  Listing  Fees 

(a)  Previously  Listed  Equity  Issues — 
Listing  of  additional  shares  subsequent  ~ 
to  original  listing — 2c  per  share  subject 
to  a  minimum  fee  of  $2,000  (100,000 
shares  or  less)  and  a  maximum  fee  of 
[$17,500  (875,000  shares  or  more)] 
$22,500  (1,125,000  shares  or  more)  per 
application. 

The  armual  maximum  fee  per 
company  for  listing  additional  shares 
shall  be  $45,000.  (The  above  fees  for 
listing  of  additional  shares  also  apply  to 
companies  whose  securities  are 
admitted  to  unlisted  trading  privileges.) 
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(b)  Previously  Listed  Debt  Issues — 
Listing  of  additional  bonds  subsequent 
to  original  listing-^150  per  $1  million 
principal  amoimt  (or  frafction  thereof) 
with  a  minimum  fee  of  $1 ,000  and  a 
maximum  fee  of  $12,000. 

(c)  Different  Class— The  schedule  for 
original  listing  (§  140)  is  applicable  to 
the  listing  of  securities  of  an  issue,  class 
or  series  not  previously  listed. 

(d)  Substitution  Listing— In  cases 
where,  after  original  listing,  a  change  is 
effected  by  charter  amendment  or 
otherwise,  under  which  shares  listed 
upon  the  Exchange  are  reclassified  or 
changed  into  or  exchanged  for  another 
security,  either  with  or  without  a  change 
in  par  value,  the  fee  for  the  listing  of 
such  number  of  "new"  substituted 
shares  (to  the  extent  not  in  excess  of  the 
amount  previously  listed)  is  [$2,500] 
$5,000.  The  full  additional  listing  fee  is 
charged  (see  paragraph  (a)  above)  for  all 
shares  included  in  the  application  in 
excess  of  the  amount  previously  listed. 
The  maximum  fee  for  the  aggregate  of 

■  all  such  "new"  substituted  shares  and 
excess  shares  is  [$20,000]  $27,500.  hi 
the  case  of  an  application  for  the- 
substitution  listing  of  bonds  or  warrants 
upon  their  assvunption  by  a  new  obligor 
or  issuer,  the  listing  fee  will  be  $500. 

(e)  Reincorporation,  Merger  or 
ConsoUdation — U  a  listed  company 
reincorporates,  or  merges  with  or 
consolidates  into  one  or  more 
corporations,  the  substitution  listing  fee 
(paragraph  (d)  above)  may  be  applicable. 
(See  also  §  341  for  the  appropriate  fee  to 
be  paid  in  connection  with  the 
acquisition  of  a  listed  company  by  an 
unlisted  company.) 

Sec.  144.  Refunds  of  Listing  Fees 

(a)  Applications  Withdrawn  or  Not 
Approved — If  a  listing  application  is  not 
approved  by  the  Exchange  or  is 
withdrawn  by  the  applicant,  a  service 
charge  of  [$1,000]  $1,500  is  deducted  by 
the  Exchange  from  the  [listing] 
application  processing  fee  previously 
paid  by  the  applicant,  and  the  balance 
is  refunded  to  it. 

(b)  Credits  After  Approval — No  cash 
refund  of  a  listing  fee  is  made  where  an 
application  has  been  finally  approved 
by  the  Exchange.  If  additional  imissued 
shares  are  authorized  for  addition  to  the 

'  list  "upon  official  notice  of  issuance" 
and  all  of  such  shares  are  not  issued  for 
the  purpose  specified  in  the  application, 
a  credit  is  allowed.  The  credit  may  be 
applied  in  full  or  partial  payment  of  fees 
payable  for  future  listing  applications  of 
the  same  company.  The  amoimt  of  the 
credit  is  the  difference  between  the  fee 
paid  for  the  listing  of  such  authorized 
shares  and  the  fee  which  would  have 
applied  had  the  application  been 


initially  submitted  for  the  number  of 
shares,  which  were  actually  issued  and 
added  to  the  list  under  the  same  listing 
authorization.  If  a  company  cancels  all 
listing  authorization  pursuant  to  any 
single  application  (see  section  350), 
without  the  issuance  of  any  such  shares, 
the  Exchange  makes  a  minimum  charge 
of  [$1,000]  $3,500. 

Sec.  341.  Acquisition  of  a  Listed 
Company  by  an  Unlisted  Company 

The  policy  set  forth  below  relates  to 
any  plan  of  acquisition,  merger  or 
consolidation,  the  net  effect  of  which  is 
that  a  listed  company  is  acquired  by  an 
unlisted  company  even  though  the 
listed  company  is  the  nominal  survivor. 
In  applying  this  policy,  consideration 
will  be  given  to  all  relevant  factors, 
including  the  proportionate  amount  of 
the  securities  of  the  resulting  company 
to  be  issued  to  each  of  the  combining 
companies,  changes  in  ownership  or 
management  of  the  listed  company, 
whether  the  unlisted  company  is  larger 
than  the  listed  company,  and  the  nature 
of  the  businesses  being  combined.  In 
evaluating  the  listing  eligibility  of  the 
surviving  company,  the  Exchange  will 
apply  its  original  listing  guidelines.  See  • 
section  713(b). 

The  Exchange  recommends  that  any 
proposed  plan  of  the  above  nature, 
including  particularly  any  plan  under 
which  shareholders  of  the  listed 
company  would  own  less  than  50%  of 
the  shares  or  voting  power  of  the 
resulting  company,  be  submitted  for  an 
informal  opinion  before  its 
promulgation. 

In  addition  to  the  applicable  per  share 
fee  for  additional  listings,  there  is  a  one- 
time charge  of  [$7,500]  $10,000  for  such 
listings. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Conunission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
•  forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  proposes  to  amend 
Sections  140. 141. 142,  144  and  341  of 
the  Amex  Company  Guide  to  modify 
initial  and  annual  listing  fees,  fees  for 
listing  additional  shares  and  the  one- 
time charge  for  listing  shares  issued  in 
connection  with  acquisition  of  a  listed 
company  by  an  unlisted  company,  as 
discussed  below.  The  Exchange  believes 
these  fees  changes  are  necessary  to 
adequately  fund  the  Exchange  listed 
equities  business  and  development  of 
value-added  services  for  Amex  listed 
issuers. 

a.  Original  Listing  Fees  (Section  140) 

Currently,  original  listing  fees  range 
from  $5,000  to  $45,000  depending  on 
the  number  of  shares  to  be  listed.  The 
Exchange  proposes  to  increase  the 
original  listing  fees  for  stock  issues, 
excluding  securities  listed  under 
Sections  106  (Currency  and  Index 
Warrants)  and  107  (Other  Securities)  of 
the  Company  Guide,  and  to  reduce  the 
number  of  tiers  from  twelve  to  four  tiers 
as  follows: 

Less  than  5.000,000  shares  $30,000 

5.000.000  to  10,000.000  shares  40,000 

10.000.001  to  15,000,000  shares  ...        50,000 
In  excess  of  15.000,000  shares 60,000 

The  Exchange  states  that  in  order  to 
continue  to  foster  listing  of  structured 
equity  derivative  securities  (e.g.,  MITTs, 
SUNs,  Equity  Linked  Notes),  the  listing 
fee  for  issues  listed  under  Section  106 
(Currency  and  Index  Warrants)  and 
section  107  (Other  Securities)  will 
remain  unchanged  from  the  current 
original  listing  fee  schedule. 

Currently,  according  to  the  Exchange, 
issuers  also  pay  a  one  time-charge  of 
$5,000  if  they  do  not  already  have  a 
stock  or  warrant  issue  listed  on  the 
Exchange.  The  one  time  $5,000  fee 
would  be  designated  as  an  application 
processing  fee,  reflecting  its  true  nature 
and  purpose.  For  non-U.S.  companies, 
the  original  listing  fee  would  continue 
to  be  50%  of  the  above  rates,  with  a 
maximum  of  $32,500  (including  a 
$2,500  processing  fee). 

The  original  listing  fee  for  Index  Fund 
Shares  (e.g..  iShares,  VIPERs)  listed 
under  Rule  1000 A  and  Trust  Issued 
Receipts  (e.g.,  HOLDRs)  listed  under 
Rule  1200  is  $5000  for  each  series,  with 
no  application  processing  fee. 

b.  Annual  Fees  (Section  141) 

According  to  the  Exchange,  annual 
fees  under  Section  141  currently  range 
from  $6,500  to  $14,500.  The  Exchange 
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proposes  to  increase  annual  fees  for 
stock  issues  and  for  issues  listed  under 
sections  106  and  107  as  described 
below,  with  the  niunber  of  tiers  reduced 
from  17  to  5: 
5.000.000    shares    or    less    (min- 

Unuin)  $15,000 

5.000,001  to  10,000,000  shares 17,500 

10,000.001  to  25.000,000  shares  ...  20.000 
25,000.001  to  50.000,000  shares  ...  22.500 
In    excess    of   50.000.000    shares 

maximum  30,000 

The  Exchange  states  that  Index  Fund 
Shares  would  continue  to  be  subject  to 
ciurent  annual  fee  schedule.  In 
addition,  the  Exchange  proposes  to 
codify  an  existing  procedure  in  section 
141  to  provide  that  the  annual  fee  for 
Index  Fund-Shares  and  Trust  Issued 
Receipts  is  based  on  the  number  of 
shares  of  a  series  outstanding  at  year- 
end,  with  multiple  series  aggregated  for 
purposes  of  the  fee  calculation.^ 

UTan  issuer's  seciuities  are  removed 
from  Exchange  listing,  the  Exchange 
currently  reimburses  the  issuer  for  part 
of  any  previously  paid  annual  fee 
applicable  to  the  portion  of  the  year 
remaining  after  the  date  of  suspension 
from  dealings.  The  Exchange  proposes 
that  it  would  no  longer  make  such 
reimbursement. 

c.  Additional  Listing  Fees  (Section  142) 

According  to  the  Exchange,  the  fee  for 
listing  additional  shares  is  2  cents  per 
share  subject  to  a  mitiimim^  of  $2,000 
(for  100,000  shares  or  less)  and  a 
maximimi  of  $17,500  (for  875,000  shares 
or  more)  per  application.  The  minimum 
fee  would  continue  to  be  $2,000  for 
issues  of  up  to  100,000  shares.  For 
issues  over  100,000  shares,  the 
Exchange  proposes  to  increase  the 
maximum  fee  per  company  to  $22,500 
for  i^^ues  of  1,125,000  shares  or  more. 
In  addition,  the  Exchange  proposes  a 
maximum  fee  per  company  in  any  one 
year  for  listing  additional  shares  of 
$45,000. 

The  Exchange  states  that  section 
142(a)  would  aiso  be  amended  to  make 
clear  that  Section  142  fees  apply  to 
Amex  securities  admitted  to  unlisted 
trading  privileges  (i.e.  the  relatively  few 
Amex-ttaded  issues  grandfathered 
under  section  12  of  the  Act  ^  and  not 
required  to  execute  a  listing  agreem^it 
with  the  Exchange),  comparable  to  the 
provision  in  section  141  for  annual  fees. 

The  Exchange  proposes  to  amend 
section  142(d)  ("Substitution  Listing") 
by  raising  the  fee  for  Usting  of  new 
substituted  shares  from  $2,500  to 


B  Portfolio  Depository  Receipts  (i.e.,  SPDRs, 
MidCap  SPDRs.  DIAMONDS.  Nasidaq  100  Index 
Tracking  Stock)  are  not  subject  to  annual  or 
additjonal  listing  fees. 
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$5,000,  and  raising  the  maximiun  fee  for 
substituted  shares  and  excess  shares 
from  $20,000  to  $27,500  per  quarter, 
(corresponding  to  the  sum  of  the 
proposed  $5,000  increase  in  maximum 
fees  for  listing  additional  shares  xmder 
section  142(a)  and  the  $2,500  fee 
increase  for  listing  new  substituted 
shcires). 

d.  Refund  of  Listing  Fees  (Section  144) 

Ciurently,  under  section  144,  if  an 
applicant  withdraws  its  application  or 
the  application  is  not  approved,  the 
Exchange  deducts  a  $1 ,000  service 
charge  and  refunds  $4,000  from  the 
application  processing  fee  to  the 
applicant.  The  Exchange  proposes  to 
increase  this  service  charge  to  $1,500.  In 
addition  the  Exchange  proposes  to 
increase  the  minimum  charge  if  an 
issuer  cancels  a  listing  authorization 
without  issuing  such  authorized  shares 
from  $1,000  to  $1,500.  As  with  the  other 
proposed  fee  changes  in  this  filing,  the 
Exchange  states  that  it  is  increasing 
these  charges  to  better  reflect  increased 
Exchange  costs  associated  with 
reviewing  and  processing  such 
applications. 

e.  Acquisition  of  a  Listed  Company  by 
an  Unlisted  Company  (Section  341) 

The  Exchange  proposes  to  amend 
section  341  to  increase  the  one-time 
charge  imposed  in  connection  with 
acquisition  of  a  listed  company  by  an 
imlisted  company  from  $7,500  to 
$10,000. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act,^ 
in  general  and  furthers  the  objectives  of 
section  6(b)(4)  of  the  Act,^  in  particular, 
because  it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


in.  Date  of  Eflfectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

A.  By  order  approve  such  proposed 
rule  change;  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  SecuritLes 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  urritten 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filings  wiU  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-100  and  should  be 
submitted  by  January  31,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  1° 

Margaret  H.  McFarland, 
Deputy  Secretary, 

[PR  Doc.  02-632  Filed  1-9-02;  8:45  amj 
HLUNQ  CODE  80ie-01-M 


■15U.S.C.  78f[b). 
915  U.S.C.  78f[b)(4). 


»«>17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45234;  File  No.  SR-AMEX- 
2001-109] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  LLC 
Relating  to  the  Pilot  Program 
Eliminating  Position  and  Exercise    . 
Limits  for  Certain  Broad  Based  Index 
Options 

January  3,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act),"  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
26,  2001,  the  American  Stock  Exchange 
LLC  ("Amex"  or  the  "Exchange")  filed 
with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  has  designated  the 
proposed  rule  change  as  constituting  a 
"non-controversial"  rule  change  imder 
paragraph  (f)(6)  of  Rule  19b-4  under  the 
Act  3  which  renders  the  proposal 
effective  upon  receipt  of  this  filing  by 
the  Commission.''  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons  and  to  grant 
accelerated  approval  to  the  proposed  ■ 
rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  seeks  a  six-month 
extension  of  the  pilot  program  that 
provides  for  the  elimination  of  position 
and  exercise  limits  for  the  Major  Market 
("XMI")  and  histitutional  ("XII")  broad- 
based  index  options,  as  well  as  FLEX 
Options. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its 'filing  with  the  Commission,  the 
Amex  included  statements  concerning 


the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
piepared  siunmaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose  , 

On  February  1, 1999,  The 
Commission  approved  the  elimination 
of  position  and  exercise  limits  for  the 
XMI  and  XII  index  options,  as  well  as 
FLEX  options  on  these  indexes  on  a 
two-year  basis  (the  "Pilot  Program").^ 
The  Pilot  Program  originally  ended  on 
February  1 ,  2001  with  an  extension  for 
six  months  approved  on  July  3,  2001.^ 
The  purpose  of  this  proposed  rule 
change  is  to  request  a.  six-month 
extension  of  the  Pilot  Program. '' 

The  Original  Approval  Order  required 
the  Exchange  to  submit  a  report  to  the 
Commission  regarding  the  status  of  the 
Pilot  Program  so  that  the  Commission 
could  use  this  information  to  evaluate 
any  effects  of  the  program.^  The 
Exchange  submitted  the  required  report 
to  the  Commission  on  May  22,  2001  in 
connection  with  the  first  six-month 
extension  of  the  Pilot  Program.  The 
report  indicated  that  from  February  1. 
1999  through  March  30,  2001,  no 
customer  and/or  firm  accounts  reached 
a  level  of  100,000  or  more  options 
contracts  in  XMI  or  XII  options.  The 
Amex  during  the  review  period  and  the 
extended  pilot  program  did  not  discover 
any  instances  where  an  accoiuit 
maintained  an  unusually  large 
unhedged  position.  Accordingly, 
because  the  Exchange  has  not 
experienced  any  aberrations  due  to  the 
large  unhedged  positions  during  the 


» 15  U.S.C.  78s(b)(l). 

2i7CFR240.19b-4 

3  17CFR240.19l>-4(fl(6). 

■•  The  Exchange  has  represented  that  the  proposed 
rule  change:  (i)  Will  not  significantly  affect  the 
protection  of  investors  or  the  public  interest,  (ii) 
"will  not  impose  any  significant  burden  on 
competition;  and  (iii)  will  not  become  operative  for 
30  days  after  the  date  of  this  filing,  unless  otherwise 
accelerated  by  the  Commission.  The  Exchange  also 
has  provided  at  least  five  business  days  notice  to 
the  Commission  of  its  intent  to  file  this  proposed 
rule  change,  as  required  by  Rule  19b-4  under  the 
Act  id. 


5  See  Securities  Exchange  Act  Release  No.  41011. 
64  FR  6405  (February  9.  1999)  (-Original  Approval 
Order"). 

6  See  Securities  Exchange  Act  Release  No.  44507. 
66  FR  36348  ()uly  11.  2001). 

'■  By  separate  filing,  the  Exchange  intends  to  seek 
permanent  approval  by  the  Commission  of  the  Pilot 
Program. 

»The  Commission  requests  that  the  Amex  update 
the  Commission  on  any  problems  that  have 
developed  with  the  pilot  since  the  last  extension, 
including  any  compliance  issues,  and  whether  there 
have  been  any  large  unhedged  positions  that  have 
raised  concerns  for  the  Amex.  In  addition,  the 
Commission  expects  that  the  Amex  will  take 
prompt  action,  including  timely  communication 
with  the  Commission  and  other  marketplace  self- 
regulatory  organizations  responsible  for  oversight  of 
trading  in  component  stocks,  should  any 
unanticipated  adverse  market  effects  develop.  See 
also  Original  Approval  Order. 


operation  of  the  Pilot  Program,  it 
requests  that  the  effectiveness  of  the 
Pilot  Program  be  extended  for  an 
additional  six  months  imtil  July  3,  2002. 

2.  Basis 

The  proposed  rule  change  is 
consistent  with  section  6(b)  of  the  Act  ^ 
in  general  and  furthers  the  objects  of 
section  6(b)(5)  ^°  in  particular  in  that  it 
is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
immediately  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  "  and 
Rule  19b-4(f)(6)  thereunder '-  because 
it:  (i)  Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  does  not  impose  any 
significant  burden  on  competition;  and 
(iii)  does  not,  by  its  terms,  become 
operative  for  30  days  after  the  date  of 
the  filing,  or  such  shorter  time  as  the 
Commission  may  designate  if  consistent 
with  the  protection  of  investors  and  the 
public  interest;  and  the  Exchange  has 
given  the  Commission  written  notice  of 
its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  filing  date  of  the  proposed  rule 
change. 

The  Exchange  has  requested  that  the 
Commission  accelerate  the  operative 
date  of  the  proposal.  In  addition,  the 
Exchange  provided  the  Commission 
with  notice  of  its  intent  to  file  the 
proposed  rule  change,  along  with  a  brief 
description  and  text  of  the  proposed 


«15ll..S.C78f(b). 
>"15  U.S.C.  78f(b)(5). 
">  15  U.S.C.  78s(b)(3)(A). 
"  17  CFR  240.19b-»(f)(6). 
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rule  change,  more  than  five  business 
days  prior  to  the  date  of  the  filing  of  the 
proposed  rule  change. 

lie  Conunission  finds  that  it  is 
appropriate  to  accelerate  the  operative 
date  of  the  proposal  and  designate  the 
proposal  to  become  operative  on 
January  4,  2002.^3  Acceleration  of  the 
operative  date  will  allow  the  Exchange 
to  continue  its  Pilot  Program  without 
interruption.  Further  the  Commission 
has  approved  a  similar  pilot  program 
proposed  by  another  options 
exchange.^'* 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Conunission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  it  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Seciuities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all,  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the  provision 
of  5  U.S.C.  552,  wlU  be  available  for 
inspection  and  copying  in  the 
Commission's  Public  Reference  Section. 
Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-AMEX-2001-109  and  should  be 
submitted  by  January  31,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

MaigarH  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-633  Filed  1-9-02;  8:45  am] 

■UMQ  COM  WIO-OI-M 


"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Conunitsion  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

'*  See  Securities  Exchanges  Act  Release  No. 
44335  (May  22.  2001).  66  FR  29369  (May  30,  2001) 
(SR-CBOE-2001-26). 

« 17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoasa  No.  34-45236;  File  No.  SR-Amex- 
2001-42] 

Self-Regulatory  Organizations;  Notice 
of  Proposed  Rule  Ctiange  by  American 
Stock  Exdiange  LJ.C  To  Increase 
Position  and  Exercise  Limits  fbr 
Nasdaq-100  Index  Tracidng  Stocit 
Options 

January  4,  2002. 

Pursuant  to  section  19Cb)(l)  of  the 
Securities  Exchange  Act  of  1934,*  and 
Rule  19b-4  thereimder,^  notice  is 
hereby  given  that  on  Jiuie  27,  2001,  the 
American  Stock  Exchange  LLC  (the 
"Amex"  or  the  "Exchange")  filed  with 
the  Seciuities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  December  26,  2001,  the  Exchange 
filed  Amendment  No.  1  to  the  proposed 
rule  change.^ 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposed  to  increase 
position  and  exercise  limits  for  Nasdaq- 
100  hidex  Tracking  Stock  ("QQQ") 
options  to  300,000  contracts  on  the 
same  side  of  the  market.  In  order  to 
codify  the  financial  requirements 
imposed  by  the  Exchange  and  the 
Commission,  the  Amex  also  proposes  to 
add  Commentary  .11  to  Exchange  Rule 
904. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Amex  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  sununaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

^  Amendment  No.  1  supersedes  and  replaces  the 
original  19b— 4  filing  in  its  entirety. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  increase 
position  and  exercise  limits  for  QQQ 
options  up  to  300,000  contracts  on  the 
same  side  of  the  market.  The  Exchange 
will  continue  to  require  that  member 
organizations  report  all  QQQ  options 
positions  exceeding  200  contracts 
pursuant  to  Exchange  Rule  906. 
Moreover,  for  accoimts  holding 
positions  in  excess  of  10,000  contracts 
on  the  same  side  of  the  market,  the 
Exchange  will  also  continue  to  require 
information  concerning  the  extent  to 
which  such  positions  are  hedged.  The 
Amex  believes  that  increasing  position 
and  exercise  limits  from  75,000  to 
300,000  contracts  for  QQQ  options  will 
provide  greater  flexibility  for  market 
participants  attempting  to  hedge  their 
market  risks.**  In  addition.  Exchange 
staff  will  be  able  to  re-focus  efforts  and 
resources  to  other  notable  areas. 

Manipulation 

Position  limits  restrict  the  number  of 
options  contracts  that  an  investor,  or  a 
group  of  investors  acting  in  concert, 
may  own  or  control.  Similarly,  exercise 
limits  prohibit  the  exercise  of  more  than 
specified  a  number  of  contracts  on  a 
particular  instrument  within  five  (5) 
business  days.  The  Commission  by 
imposing  these  limits  on  exchange- 
traded  options  has  sought  to:  (1) 
Minimize  the  potential  for  mini- 
manipulations,^  as  well  as  other  forms 
of  market  manipulations;  (2)  impose  a 
ceiling  on  the  position  that  investor 
with  inside  corporate  or  market 
information  can  establish;  and  (3) 
reduce  the  possibility  of  disruption  in 
the  options  and  imderlying  cash 
markets.^  The  Amex  believes  that  the 
structure  of  the  QQQ  option  and  the 
tremendous  liquidity  of  both  the 
imderlying  cash  and  option  market  for 
QQQs  should  allay  regulatory  concerns 
of  potential  manipulation.  The  Amex 
further  believes  that  QQQ  options  are 
not  readily  susceptible  to  manipulation 
based  largely  on  the  liquidity  and 


*  Although  the  current  position  limit  is  7S,000 
contracts,  due  to  a  50%  reduction  in  the  value  of 
the  underlying  QQQ  on  March  20,  2000,  the  limit 
was  adjusted  to  150,000. 

^  Mini-manipulation  is  an  attempt  to  influence, 
over  a  relatively  small  range,  the  price  movement 
in  a  stock  to  benefit  a  previously  established 
options  position. 

B  See  Becker  and  Bums,  Regulation  of  Exchange- 
Traded  Options  in  The  Handbook  of  Derivatives 
and  Synthetics  (1994),  Probus  Publishing  Company 
and  Regulating  the  Options  Market,  Institutional 
/nvestor  Forum  (November  1991). 


loan 


l7<wl<H.a1    Vamatar /\Tn\      R7      NJn      7  /  TViiircrlair      Taniianr    1(1      Oftti'}  /  l^niinoa 
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activity  of  the  underlying  QQQ  as  well 
as  the  securities  comprising  the  QQQ. 
Therefore,  the  Exchange  submits  that 
increasing  position  and  exercise  limits 
to  300,000  contracts  may  generate 
greater  order  flow  for  the  Amex  and 
provide  members  with  greater  flexibility 
in  fulfilling  their  obligations  to 
customers  and  the  market. 

Although  the  QQQ  options  is  not 
itself  an  index  option  product,  it 
nonetheless  is  designed  to  closely  track 
the  price  and  yield  performance  of  the 
Nasdq-100  index.^  Therefore,  we  believe 
that  in  evaluating  this  proposal  to 
increase  position  and  exercise  limits  for 
QQQ  options,  the  Commission  should 
apply  an  analysis  similar  to  what  was 
used  in  connection  with  broad-based 
index  options.^ 

The  Amex  believes  in  connection 
with  QQQ  options  that  the  restrictive 
position  and  exercise  limits  no  longer 
serve  their  stated  purpose.  The 
Commission  has  stated  that: 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges 
have  had  rules  imposing  limits  on  the 
aggregate  number  of  options  contracts 
that  a  member  of  customer  could  hold 
or  exercise.  These  rules  are  intended  to 
prevent  the  establishment  of  options 
positions  that  can  be  used  or  might 
create  incentives  to  manipulate  or 
disrupt  the  underlying  market  so  as  to 
benefit  the  options  position.  In 
particular,  position  and  exercise  limits 


7  QQQ  represents  ownersliip  in  the  Nasdaq-100 
Trust,  a  long-term  unit  investment  trust  established 
to  accumulate  and  hold  a  portfolio  of  the  equity 
seciuities  that  comprise  the  Nasdaq-100  Index.  The 
Nasdaq-100  Index  includes  100  of  the  largest  non- 
financial  companies  listed  on  the  Nasdaq  National 
Market.  The  Nasdaq-100  reflects  Nasdaq's  largest 
growrth  companies  across  major  industry  groups 
with  all  index  components  having  a  market 
capitalization  of  at  least  $500  million  and  an 
average  daily  trading  volume  of  at  100,000  shares. 
QQQ  is  intended  to  provide  investment  results  that 
generally  correspond  to  the  Nasdaq-100  Index  with 
an  initial  market  value  approximated  at  V«oth  the 
value  of  the  underlying  Nasdaq-100  Index.  A 
description  and  analysis  of  the  Nasdaq-100  Index  is 
set  forth  by  the  Commission  in  Securities  Exchange 
Act  Release  No.  33428  (January  4,  1994),  59  FR 
1576  (January  11,  2994)  (order  approving  trading  of 
Nasdaq-100  options  by  CBOE).  As  of  November  30, 
2001,  the  market  capitalization  of  the  securities 
underlying  Ae  Nasdaq-100  Index  was 
approximately  $1,875  trillion  while  the  QQQ  had 
net  assets  of  $23.96  billion  and  559.1  million  shares 
outstanding.  By  far  the  largest  economic  sector 
represented  is  technology  amounting  to  68.91%. 
The  top  QQQ  holding  is  Microsoft  accounting  fbr 
11.97%  while  the  top  ten  holdings  constitute 
43.22%. 

»  See  Securities  Exchange  Act  Release  Nos. 
(February  1, 1999),  64  FR  6405  (February  9, 1999) 
(order  approving  the  elimination  of  position  and 
exercise  limits  for  XMI  and  XII  options  on  a  two- 
year  pilot  basis)  and  40969  (January  22, 1999),  64 
FR  4911  (February  1, 1999)  (order  approving  the 
elimination  of  position  and  exercise  limits  for  SPX, 
OEX,  DJX  and  related  FLEX  options  on  a  two-year 

pilot  basis). 


are  designed  to  minimize  the  {potential 
for  mini-manipulations  and  for  concerns 
or  squeezes  of  the  underlying  market.  In 
addition  such  limits  such  to  reduce  the 
possibility  for  disruption  of  the  options 
market  itself,  especially  in  illiquid 
options  classes.^ 

The  Exchange  believes  that  both  the 
.size  and  breadth  of  the  market  for  QQQs 
dispels  concerns  regarding  market 
manipulation  and  disruption.  The 
average  daily  trading  volumes  for  the 
QQQs  and  QQQ  options  from  January  1, 
2001  to  November  30,  2001  were  71.21 
million  shares  and  148,181  contracts, 
respectively,  the  QQQ  option  is  by  far 
the  most  actively-traded  option  product 
in  the  U.S.,  and  therefore,  the  most 
liquid.  The  underlying  QQQ  is  the  most 
actively-traded  equity  security  in  the 
U.S.  with  greater  trading  volume  than 
both  Microsoft  and  Intel.io  Accordingly, 
the  Exchange  believes  that  the 
tremendous  liquidity  of  the  QQQ  option 
and  the  underlying  cash  market  for 
QQQs  severly  minimizes  the  potential 
for  manipulations  in  both  the  options 
and  underlying  cash  market. 

To  date,  there  has  not  been  a  single 
disciplinary  action  involving 
manipulation  or  potential  manipulation 
in  the  QQQ  or  the  QQQ  option  on  the 
Exchange.  We  further  believe  that  our 
extensive  experience  conducting 
surveillance  of  derivative  products  and 
program  trading  activity  is  sufficient  to 
identify  improper  activity.  Routine 
oversight  inspections  of  Amex's 
regulatory  p,rograms  by  the  Commission 
have  not  uncovered  any  inconsistencies 
or  shortcomings  in  the  manner  in  which 
derivative  and  options  surveillance  is 
conducted.  These  procedures  entail  a 
daily  monitoring  of  market  movements 
via  automated  surveillance  techniques 
to  identify  imusual  activity  in  both  the 
options  and  underlying  cash  markets. 

Competition 

The  Commission  has  stated  that 
"limits  must  not  be  established  at  levels 
that  are  so  low  as  to  discourage 
participation  in  the  options  market  by 
institutions  and  other  investors  with 
substantial  hedging  needs  or  to  prevent 
specialists  and  market-makers  frum 
adequately  meeting  their  obligations  to 
maintain  a  fair  and  orderly  market."  " 
Based  on  the  large  trading  volume 
apparent  in  both  the  underlying  QQQ 


and  QQQ  options,  the  Exchange 
believes  that  current  position  and 
exercise  limits  of  the  QQQ  option  are 
too  restrictive  and  may  adversely  affect 
the  Amex's  ability  to  compete  with  the 
OTC  market.  The  Exchange  believes  that 
investors  who  trade  listed  options  on 
the  QQQ  at  the  Amex  may  be  placed  at 
a  serious  disadvantage  in  comparison  to 
certain  Nasdaq-100  index  derivative 
products  traded  in  the  OTC  market 
where  some  index -based  derivatives  are 
not  currently  subject  to  position  and 
exercise  limits.'^  Member  firms  also 
continue  to  express  their  concern  that 
position  limits  on  popular,  actively- 
traded  products,  such  as  QQQ  options, 
are  an  impediment  to  business 
development  on  the  Exchange. 
Accordingly,  a  portion  of  this  business 
is  believed  to  have  moved  to  the  OTC 
market  where  some  index-based 
derivative  products  are  not  subject  to 
position  limit  requirements.  In  addition, 
current  base  limits  for  the  QQQ  option 
may  not  be  adequate  in  many  instances 
for  the  hedging  needs  of  certain 
institutions  which  engage  in  trading 
strategies  differing  from  those  covered 
under  the  current  index  hedge 
exemption  policy  (e.g.,  delta  hedges; 
OTC  vs.  listed  hedges).' * 

Financial  Requirements 

The  Exchange  believes  that  financial 
requirements  imposed  by  the  Exchange 
and  by  the  Commission  adequately 
address  concerns  that  a  member  or  its 
customer  may  try  to  maintain  an 
inordinately  large  unhedged  position  in 
QQQ  options.  Current  margin,  and  risk- 
based  haircut  methodologies  serve  to 
hmit  the  size  of  positions  maintained  by 
any  one  account  by  increasing  the 
margin  and/or  capital  that  a  member 
must  maintain  for  a  large  position  held 
by  itself  or  by  its  customer.  It  should 
also  be  noted  that  the  Exchange  has  the 


'Securities  Exchange  Act  Release  No.  39489 
(December  24,  1997),  (63  FR  276  (January  5.  1998). 

">  For  the  period  of  January  1,  2001  to  November 
30,  2001,  Microsoft  and  Intel  had  average  daily 
trading  volumes  of  39.38  and  53.98  million  shares, 
respectively,  compared  to  the  QQQ  widi  an  average 
daily  trading  volume  of  71.21  million  shares. 

»  See  H.R.  Rep.  No.  IFC-3.  96th  Cong.,  1st  Sess. 
At  189-91  (Comm.  Print  1978). 


•2  The  Commission  notes,  however,  that  as  an 
equity  product,  options  on  the  QQQ  are  subject  to 
position  limits  in  the  OTC  market.  See  NASD  Rule 
2860. 

>3The  current  limit  for  QQQ  options  is  150.000 
contracts  due  to  the  50%  reduction  in  the 
underlying  value  of  the  QQQ  that  occurred  on 
March '20.  2000.  At  this  limit,  the  QQQ  options 
equate  to  15.000.000  QQQ  shares  or  an  aggregate 
value  of  $59.47  billion  as  of  November  30,  2001.  At 
the  time  of  approval  of  QQQ  options,  position  and 
exercise  limits  were  set  at  25.000  (250.000  QQQ 
shares)  equating  to  an  aggregate  value  of  $2,500,000 
as  of  Marcl.  9. 1999  (commencement  of  trading  ). 
When  QQQs  commenced  trading,  the  volume  was 
10.4  million  shares  with  an  opening  price  of 
$100.00  per  share.  The  average  daily  trading 
volumes  for  the  QQQ  during  1999.  2000  and  year- 
to-date  2001  were  13.9  million.  30.9  million  and 
71.21  million  shares  respectively,  while  for  the 
same  periods  the  average  daily  trading  contract 
volume  for  the  QQQ  option  were  9.206.  91.656.  and 
148.181.  As  of  November  30.  2001.  the  price  of  a 
single  QQQ  was  $39.65. 
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authority  under  paragraph  (d)(2)(k)  of 
Rule  462  to  impose  a  higher  margin 
requirement  upon  the  member  or 
member  organization  when  the 
Exchange  determines  a  higher 
requirement  is  warranted.  Proposed 
Commentary  .11  to  Exchange  Rule  904 
codifies  these  financial  requirements 
imposed  by  the  Exchange  and  the 
Commission. 


Reporting  Requirements 

Consistent  with  Amex  Rule  906(b), 
the  Amex  will  continue  to  require  that 
each  member  or  member  organization 
that  maintains  a  position  on  the  same 
side  of  the  market  in  excess  of  10,000 
contracts  in  the  QQQ  option,  for  its  own 
account  or  for  the  accpimt  of  a  customer 
report  certain  information.  This  data 
includes,  but  is  not  Umited  to,  the 
option  position,  whether  such  position 
is  hedged  and  if  so,  a  description  of  the 
hedge  and  if  applicable,  the  collateral 
used  to  carry  the  position.  Exchange 
market-markers  are  exempt  from  this 
reporting  requirement  as  market-maker 
information  can  be  accessed  through  the 
Exchange's  market  surveillance  systems. 
Once  the  10,000  contract  reporting 
threshold  is  attained,  the  Amex  requires 
members  and  member  organizations  to 
similarly  report  each  increase  of  2,500 
contracts  on  the  same  side  of  the  market 
for  customer  accounts  and  each  increase 
of  5,000  contracts  on  the  same  side  of 
the  market  for  proprietary  accounts.  The 
Exchange  believes  that  the  reporting 
level  of  10,000  contracts  on  the  same 
side  of  the  market  for  members  other 
than  Exchange  market-makers  is 
consistent  with  the  designation  of  the 
QQQ  as  an  equity  option,  and  therefore, 
the  existing  regulatory  regime.  Pursuant 
to  Rule  906(a),  the  general  reporting 
requirement  for  customer  accounts  that 
maintain  a  position  in  excess  of  200 
contracts  will  remain  at  this  level  for 
QQQ  options.  Lastly,  the  Amex  believes 
that  the  10,000  contract  reporting 
requirement  is  above  and  beyond  what 
is  currently  required  in  the  OTC  market. 
According  to  the  Amex,  NASD  member 
firms  are  only  required  to  report  options 
positions  in  excess  of  200  contracts  and 
are  not  required  to  report  any  related 
hedging  information. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^^  in  general  and 
furthers  the  objectives  of  section 
6(b)(5)  '^  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 


"  15  U.S.C  78*[b). 
"15U.S.C78f(bM5). 


promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in  - 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

HI.  Date  of  EflTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Amex  consents,  the 
Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  aU  vnitten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  &t>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Amex.  All 
submissions  shoidd  refer  File  No.  SR- 


AMEX-2001-42  and  should  be 
submitted  by  January  31,  2002. 

For  the  Ckimmission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  '* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-635  Filed  1-9-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45230;  File  No.  SR-CBOE- 
2001-68] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange, 
Incorporated  To  Extend  for  a  Six- 
Month  Period  the  Pilot  Program  for  the 
Exchange's  100  Spoke  RAES  Wheel 

January  3,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  December 
26,  2001,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  CBOE  filed 
the  proposal  pursuant  to  section 
19(b)(3)(A)  of  the  Act  3  and  Rule  19b- 
4(f)(6)  thereunder,'*  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
£rom  interested  persons. 

I.  Self  Regulatory  OTganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

CBOE  hereby  proposes  to  extend,  for 
an  additional  six-month  period,  the 
pilot  program  that  permits  the 
appropriate  Floor  Procedure  Committee 
("FPC")  to  allocate  orders  on  the 
Exchange's  Retail  Automatic  Execution 
System  ("RAES")  under  the  allocation 
system  known  as  the  100  Spoke  RAES 
Wheel.  CBOE  has  designated  this 
proposal  as  non-controversial  and 
requests  that  the  Commission  waive  the 
30-day  pre-operative  waiting  period  set 
forth  in  Rule  19b-4(f)(6)(iii)  under  the 


>»17  CFR  200.3O-3(aKl2). 
•  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 
» 15  U.S.C.  788(b)(3)(A). 
« 17  CFK  240.19b-.4(f)(6). 


1  ^»m 


I  «%         n«^j^#%    l-KT-x^* 
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Act  5  to  allow  the  proposal  to  be 
effective  and  operative  immediately 
upon  nling  wiUi  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  CBOE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  May  25,  2000,  the  Commission 
approved,  on  a  nine-month  pilot  basis, 
the  Exchange's  proposal  to  amend  CBOE 
Rule  6.8,  which  governs  the  operation  of 
RAES,^  to  provide  the  appropriate  FPC 
with  another  choice  for  apportioning 
RAES  trades  among  participating  market 
makers,  the  100  Spoke  RAES  Wheel.' 
The  pilot  program  has  been  extended 
twice  and  will  expire  on  December  28, 
2001.8  CBOE  now  proposes  to  extend 
the  pilot  program  for  an  additional  six- 
month  period  ending  June  28,  2002. 

CBOE  states  that  it  believes  that  the 
100  Spoke  RAES  Wheel  pilot  program  is 
used  as  anticipated.  CBOE  represents 
that  use  of  the  100  Spoke  RAES  Wheel 
has  expanded  since  its  implementation; 
it  is  currently  used  in  approximately 
three-fourths  of  the  equity  options 
trading  stations.  CBOE  has  represented 
that  an  extension  of  the  pilot  program  is 
necessary  to  further  study  the  pilot 
program.  CBOE  believes  that  an 
extension  of  the  pilot  program  will 
continue  to  provide  the  appropriate  FPC 
with  flexibility  in  determining  the 
appropriate  allocation  system  for  a 


5 17  CFR  240.19b-4(f)(6)(iii). 

6  RAES  is  the  Exchange's  automatic  execution 
system  for  public  customer  market  or  marketable 
limit  orders  of  less  than  a  certain  size. 

'  See  Securities  Exchange  Act  Release  No.  42824 
(May  25.  2000).  65  FR  37442  ()une  14,  2000).  In 
those  classes  where  the  100  Spoke  RAES  Wheel  is 
employed,  the  percentage  of  RAES  contracts 
assigned  to  a  participating  market  maker  is 
essentially  identical  to  the  percentage  of  non-RAES 
in-person  agency  contracts  traded  by  that  market 
maker  in  that  class. 

"See  Securities  Exchange  Act  Release  No..44020 
(February  28,  2001).  66  FR  13985  (March  8.  2001) 
(six-month  extension  to  August  28,  2001;  Securities 
Exchange  Act  Release  No.  44749  (August  28.  2001), 
66  FR  46487  (September  5,  2001)  (four-month 
extension  to  December  28.  2001). 


given  class  of  options  on  RAES.  CBOE 
also  believes  that  the  continuation  of  the 
pilot  program  will  continue  to  reward 
those  market  makers  who  are  most 
active  in  providing  liquidity  to  agency 
business  in  the  assigned  option  class. 

2.  Statutory  Basis 

CBOE  believes  that  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  section  6(b)(5)  of  the 
Act.«  Section  6(b)(5)  requires,  among 
other  things,  that  the  rules  of  an 
exchange  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices;  to  promote  just  and  equitable 
principles  of  trade;  to  facilitate 
transactions  in  securities;  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  firee  and  open  market 
and  a  national  market  system;  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  a 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

CBOE  has  asserted  that,  because  the 
foregoing  proposed  rule  change  does 
not:  (i)  significantly  affect  the  protection 
of  investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  and  (iii)  become  operative 
for  30  days  from  the  date  on  which  it 
was  filed  (or  such  shorter  time  as  the 
Commission  may  designate),  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act '«  and  Rule  19b- 
4(f)(6)  thereimder.'i  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^^ 

A  proposed  rule  change  filed  imder 
Rule  19b-4(f)(6)  normally  would  not 


become  operative  prior  to  30  days  after 
the  date  of  the  filing.  However,  Rule 
19b-4(f)(6)  permits  the  Commission  to 
designate  a  shorter  time  if  such  action 
is  consistent  with  the  protection  of 
investors  and  the  public  interest.  CBOE 
has  requested  that  the  Commission 
waive  the  30-day  pre-operative  waiting 
period,  which  would  allow  the 
Exchange  to  continue  the  pilot  program 
without  interruption.  CBOE  contends 
that,  with  the  continuation  of  the  pilot 
program,  market  makers  will  continue 
to  have  greater  incentive  to  compete 
effectively  for  orders  in  the  crowd, 
which  benefits  investors  and  promotes 
the  public  interest,  hi  addition.  CBOE 
argues  that,  given  the  widespread  use  of 
the  100  Spoke  RAES  Wheel  in  equity 
options  trading  stations,  requiring  the 
Exchange  to  discontinue  use  of  the  100 
Spoke  RAES  Wheel  as  of  December  29, 
2001,  would  cause  disruption  to  those 
trading  stations  and,  thus,  be  disruptive 
to  investors  and  the  public  interest.  In 
light  of  these  considerations,  the 
Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  designate  the 
proposed  rule  change  as  operative 

immediately.'^ 

In  addition.  Rule  19b-4(f)(6)  requires 
the  self-regulatory  organization 
submitting  the  proposed  rule  change  to 
give  the  Commission  written  notice  of 
its  intent  to  file  the  proposed  rule 
change,  along  with  a  brief  description 
and  text  of  the  proposed  rule  change,  at 
least  five  business  days  prior  to  the  date 
of  filing,  or  such  shorter  time  as 
designated  by  the  Commission.  CBOE 
has  requested  that  the  Commission 
waive  the  five-day  pre-filing 
requirement.  Consistent  with  CBOE's 
request,  the  Commission  has 
determined  to  waive  the  pre-filing 
requirement. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 


9  15U.S.C.  78f[b)(5). 
«>  15  U.S.C.  78s(b)(3)(A). 
"17CFR240.19b-4(f)(6). 
>2See  15  U.S.C.  78s(b)(3)(C). 


'  3  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 


17A<1lM>f>l       D< 
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conmninications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  wdthheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-68  and  should  be 
submitted  by  January  31,  2002. 

For  the  Commission,  by  ihe  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-596  Filed  1-9-02;  8:45  am) 
MLUNG  COW  W10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[IMmm  No.  34-45231 ;  Hie  No.  SR-CBOE- 
2001-73] 

Sair-ftogulatory  Organlzaliom;  Notice 
of  FHIng  and  hnmadiata  Effectiveness 
of  fVopoaed  Rule  Change  try  the 
Chicago  Board  Options  Exchange, 
Incorporaled  to  Detole  a  Previously 
Proposed  Fee  for  Excesahre  RFQs  on 
Its  Nsw  Scrssn  Based  Trading  System 

lanuary  3,  2002.  ! 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  hereby  is  given  that  on  December 
27,  2001,  the  Chicago  Board  Options 
Exchange,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organizatioii's 
Statemmt  of  the  Terms  of  Substance  of 
the  Prop<Med  Rule  Change 

CBOE  proposes  to  modify  the  fee 
schedule  for  the  Exchange's  new  screen- 
based  trading  platform  by  deleting  a 
previously  proposed  fee  for  excessive 
requests  for  quote  ("RFQs").  The  text  of 
the  proposed  rule  change  is  available  at 
the  principal  office  of  the  Exchange  and 
at  the  Commission's  Public  Reference 
Room. 


"17  CFR  200.30-3(a)(12). 
M5  U.S.C  788(bMl). 
»17C3T<240.19»>-4. 


'n.  Self-Regulatory  Organizatioii's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  CBOE 
has  prepared  siunmaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Piupose 

CBOE  proposes  to  delete  a  previously 
proposed  fee  for  excessive  RFQs 
applicable  to  the  Exchange's  new 
screen-based  trading  system, 
CBOEdirect. 

CBOdirect  is  CBOE's  new  options 
trading  engine.  A  component  of  trading 
on  CBOEdirect  is  the  RFQ  process 
(although  CBOE  market-makers  may  be 
required  to  provide  continuous  two- 
sided  markets  in  products  traded  on  the 
system).  RFQs  generally  provide  a 
mechanism  for  gauging  the  marketing  in 
a  particular  option  series  in  connection 
with  effecting  a  trade  in  such  series. 
Because  the  RFQ  process  is  not  meant 
to  serve  exclusively  as  an  imlimited 
price  discovery  mechanism,  CBOE 
intends  to  adopt  an  excessive  RFQ  fee 
to  help  protect  the  CBOEdirect  system. 

CBOE  originally  submitted  an 
excessive  RFQ  fee  in  SR-CBOE-2001- 
57.^  CBOE  now  seeks  to  delete  that 
excess  RFQ  fee  &t>m  its  fee  schedule  in 
order  to  reevaluate  how  it  intends  to 
structiu-e  the  fee.  CBOE  has  represented 
that  it  expects  to  submit  a  new  fee  that 
will  assist  in  addressing  the  costts 
associated  with  excessive  RFQs  in  the 
near  futtue. 

2.  Statutory  Basis 

CBOE  believes  that  the  proposed  rule 
change  is  consistent  with  section  6(b)  of 
the  Act"*  in  general  and  section  6(b)(4)  ^ 
in  particular,  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  CBOE  members. 


^  See  Securities  E;(change  Act  Release  No.  45075 
(November  19.  2001).  66  FR  59038  (November  26, 
2001). 

« 15  U.S.C.  78f[b). 

» 15  U.S.C  78f(b)(4). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competitipn 

CBOE  does  not  believe  that  the 
proposed  rule  change  would  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  purposes 
of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members.  Participants,  or  Others 

No  written  comments  ere  solicited  or 
received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  liming  for 
Commission  Action 

CBOE  represents  that  the  proposed 
rule  change  establishes  or  changes  a 
due,  fee,,  or  other  charge  imposed  by  the 
Exchange  and,  therefore,  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act^  and  subparagraph  (f)(2)  of 
Rule  19b-4  thereunder.^  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  nde 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  piuposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  ' 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciuities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Refsrence 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copjring  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-73  and  should  be 
submitted  by  January  3 1 ,  2002. 


•15  U.S.C  78s(b)(3)(A). 
'  17  CFR  240.19b-4(f)(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-597  Filed  1-9-02;  8:45  am] 

BIUJNG  CODE  W10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45226;  FHe  No.  SR-CBOE- 
2001-69] 

Self-Regulatory  Organlzatlone;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Profwsed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Trade  Information 
Submitted  to  the  Exchange 

January  3.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
21,  2001,  the  Chicago  Board  of  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  Amendment  No.  1 
to  the  proposed  rule  change  on 
December  26,  2001.3  The  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change  on  January  2,  2002.*  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  PropcMwd  Rule  Change 

The  Exchange  proposes  to  amend  the 
provisions  of  Interpretation  and  Policies 


.02  of  CBOE  Rule  6.51  to  provide  that 
members  include  the  required  trade 
information  on  orders  that  they  submit 
to  the  Exchange.  The  text  of  the 
proposed  rule  change  appears  below. 
New  text  is  in  italics;  deletions  are  in 
brackets. 

Chapter  VI — Doing  business  on  the 
Exchange  Floor 

Section  C:  Trading  Practices  and 
Procedures 


•  17  CFR  200.20-3(a)(12). 
'  15  U.S.C.  78s(b){l). 

2 17  CFR  240.19b-*. 

3  See  letter  from  Madge  M.  Hamilton,  Attorney, 
CBOE,  to  Nancy  Sanow,  Assistant  Director,  Division 
of  Market  Regulation  ("Division"),  Commission, 
dated  Decemljer  21,  2001  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  CBOE  made  certain 
technical  amendments  to  the  proposal,  amended 
the  purpose  section  of  the  proposal  and  provided 
an  enhanced  statutory  basis  for  the  proposal.  In 
addition,  the  CBOE  requested  that  the  Commission 
waive  the  30-day  period  under  which  the  proposal 
would  become  operative  under  Rule  19b-4(f)(6)(iii). 
17  CFR  240.19b-4(f)(6)(iii). 

*  See  letter  from  Steve  Youhn,  Attorney,  CBOE,  to 
Deborah  Flynn,  Assistant  Director,  Division, 
Commission,  dated  December  28,  2001 
("Amendment  No.  2").  In  Amendment  No.  2,  the 
CBOE  again  amended  the  purpose  section  of  the 
proposal,  enhanced  the  statutory  basis  of  the 

.  proposal  and  reiterated  its  request  that  the 
Commission  waive  the  30-day  period  under  which 
the  proposal  would  tiecome  operative  under  Rule 
19b-*(f)(6Kiii).  17  CFR  240.19b-4(f)(6)(iii). 


Reporting  Duties 

RULE  6.51. (a)  No  change. 

(b)  No  change. 

(c)  No  change. 

(d)  No  change. 

Interpretations  and  Policies 

.01  No  change. 

.02  When  entering  orders  on  the 
Exchange,  each  Member  shall  submit 
trade  information  in  such  form  as  may 
be  prescribed  by  the  Exchange  in  order 
to  allow  the  Exchange  to  properly 
prioritize  and  route  orders  pursuant  to 
the  rules  of  the  Exchange  and  report 
resulting  transactions  to  the  Clearing 
Corporation.  [For  purposes  of  Rule 
6.51(d),  trade  information  shall  include 
the  proper  accoimt  origin  codes,  which 
are  as  follows:  "c"  for  a  customer 
account,  "f "  for  a  firm  proprietary 
account,  "m"  for  a  member  market- 
maker  accoimt,  "j"  for  a  non-member 
joint  venture  participant  transaction  in 
Exchange  options  contracts,  "y"  for  any 
options  account  of  a  stock  specialist 
relating  to  his  assignment  as  specialist 
on  the  primary  market  for  the 
underlying  stock,  "b"  for  a  customer 
range  account  of  a  broker-dealer,  and     -^ 
"n"  for  any  account  of  a  non-member 
market-maker  or  specialist  relating  to 
his  assignment  in  a  class  of  options 
listed  for  trading  both  at  this  Exchange 
and  at  the  exchange  of  the  market-maker 
or  specialist.] 

.03  No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  arid 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange  states  that  the  proposed 
rule  change  mimics, the  International 
Securities  Exchange  LLC  ("ISE")  Rule 
712^  and  amends  Interpretations  and 
Policies  .02  of  CBOE  Rule  6.51  ("CBOE 
Rule  6.51.02")  to  mandate  that  each 
Member  must  submit  trade  information 
in  such  form  as  may  be  prescribed  by 
the  Exchange  in  order  to  allow  the 
Exchange  to  properly  prioritize  and 
route  orders  pursuant  to  the  rules  of  the 
Exchange  and  report  resulting 
transactions  to  the  Options  Clearing 
Corporation  ("OCC").«  CBOE  Rule 
6.51(d)  requires  members  to  file  with 
the  Exchange  trade  information  in  such  . 
form  as  may  be  prescribed  by  the 
Exchange.  CBOE  Rule  6.51.02  states  that 
"trade  information"  for  purposes  of 
Rule  6.51(d)  shall  include  account 
origin  codes.  The  purpose  of  this 
marking  requirement  is  primarily 
twofold.  First,  origin  codes  ensure  that 
orders  route  to  the  proper  location  (e.g., 
PAR.  RAES,  Booth)  and  they  provide 
the  Exchange  with  a  mechanism  by 
which  to  surveil  whether  members  are 
in  fact  marking  orders  correcdy.  Second, 
the  marking  requirement  assists  the 
OCC  in  the  clearance  of  trades. 

The  Exchange  currently  lists  seven 
origin  codes  in  CBOE  Rule  6.51.02.^  and 
it  has  the  systems  capacity  to 
accommodate  26  origin  codes  (one  for 
each  letter  of  the  alphabet).  Because  the 
Exchange's  origin  codes  are  specifically 
listed  in  its  rules,  each  time  the 
Exchange  determines  to  add,  delete,  or 
change  an  origin  code,  it  must  submit  a 
rule  filing  to  the  Commission.  This 
could  require  the  submission  of  19 
separate  rule  filings  if  the  Exchange 
were  to  add  19  new  origin  codes  at 
different  times.** 


» Securities  Exchange  Act  Release  No.  43795 
(lanuary  3.  2001).  66  FR  2468  (January  11. -2001). 

» Currently,  Interpretations  .02  states  that  trade 
information  submitted  under  CBOE  Rule  e.51(d) 
includes  certain  specific  origin  codes. 

'The  Exchange  currently  uses  the  following 
origin  codes:  "c"  for  a  customer  account,  "f  "  for  a 
firm  proprietary  account,  "m"  for  a  member  market-, 
maker  account,  "j"  for  a  non-member  joint  venture 
participant  transaction  in  Exchange  options 
contracts,  "y"  for  any  options  account  of  a  stock 
specialist  relating  to  his  assignments  as  specialist 
on  the  primary  market  for  the  underlying  stock,  "b" 
for  a  customer  range  account  of  a  broker  dealer,  and 
"n"  for  any  account  of  a  non-member  market-maker 
or  specialist  relating  to  his  assignment  in  a  class  of 
options  listed  for  trading  both  al  this  Exchange  and 
at  the  exchange  of  the  market -maker  or  specialist. 
SeeCBOE  Rule  6.51.02. 

•Over  the  next  several  months,  the  Exchange 
anticipates  listing  several  new  origin  codes  to 

Continued 
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Accordingly,  the  Exchange  proposes 
to  delete  the  language  from  CBOE  Rule 
6.51.02  that  specifi^ly  references  the 
seven  specific  origin  codes  and  instead, 
replace  it  with  language  stating  that 
members  must  "submit  trade 
information  in  such  form  as  may  be 
prescribed  by  the  Exchange."  This 
change  will  have  two  primary  effects. 
First,  it  would  eliminate  the  need  for  the 
Exchange  to  submit  a  rule  filing  each 
time  it  adds,  deletes,  or  changes  an 
origin  code.  Second,  and  more 
importantly,  it  would  allow  the 
Exchange  to  continue  to  ensure  that 
members  submit  requisite  trade 
information,  including  origin  codes,  in 
an  Exchange-dictated  manner. 

The  Exchange  notes  that  the  proposed 
change  to  CBOE  Rule  6.51.02  would  not 
eliminate  the  requirement  that  members 
submit  tickets  with  origin  codes.  Rather, 
this  change  simply  eliminates  the 
specific  origin  codes  from  CBOE  Ride 
6.51.02.  Members  would  still  be 
required  to  submit  orders  with  origin 
codes.  Upon  approval  of  this  filing,  the 
Exchange  will  notify  members  of  the 
ciirrent  order  marking  requirements 
(i.e.,  valid  origin  codes)  by  regulatory 
circular.  As  such,  each  time  the 
Exchange  adds,  deletes,  or  changes  an 
origin  code,  it  will  distribute  a 
regulatory  cinndar  to  the  membership 
apprising  it  of  the  change.  The  Exchange 
believes  that  this  will  ensiire  that  the 
Exchange's  membership  is  aware  of  the 
applicable  origin  codes  with  which  it 
must  mark  order  tickets. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act,^ 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5),^°  in  particular,  in  that 
the  rules  of  an  exchange  be  designed  to 
prevent  fraudulent  and  manipidative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  facilitate 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanisms  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  would  enhance  the  Exchange's 
ability  to  surveil  for  and  investigate 
potential  fraudulent  and  manipulative 


accommodate  linkage  orders.  This  could  require  the 
submission  of  several  rule  filings  if  all  origin  codes 
are  not  added  at  the  same  time.  For  example, 
"Principal  Account"  orders  will  require  a  separate 
origin  cxide,  "Principal  Acting  as  Agent"  orders  will 
require  a  separate  origin  code,  and  "Principal 
Account  Satisfaction  Order"  will  require  another 
separate  code. 

»15  U.S.C  78f(b). 

"'15U.S.C78f[bX5). 


conduct.  Since  the  proposed  nde 
change  would  enhance  the  Exchange's 
ability  to  conduct  investigations  and 
surveillance  for  misconduct,  it  woidd 
protect  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
nile  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change,  as 
amended,  has  become  effective  pursuant 
to  section  19(b)(3)(A)  of  the  Act "  and 
subparagraph  (f)(6)  of  Rule  19b-4  " 
thereimder  because  it  does  not:  (i) 
Significantly  affect  the  protection  of 
investors  or  the  public  interest;  (ii) 
impose  any  significant  burden  on 
competition;  (iii)  become  operative  for 
30  days  frt)m  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate;  and  the 
Exchange  has  given  the  Commission 
written  notice  of  its  intention  to  file  the 
proposed  rule  change  at  least  five 
business  days  prior  to  filing.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
ehange  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act." 

The  Commission  notes  that  imder 
Rule  19b-4(f)(6)(iii),  the  proposal  does 
not  become  operative  for  30  days  after 
the  date  of  its  filing,  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  has  requested  that  the 
Commission  waive  the  30-day  operative 
date.i*  The  Exchange  contends  that 
acceleration  of  the  operative  date  is 
consistent  with  the  protection  of 


"  15  U.S.C.  78s(b)(3)(A). 

« 17  CFR  240.19b-*(f)(6). 

"  For  purposes  of  calculating  the  60-day 
abrogation  date,  the  Commission  considers  the  60- 
day  period  to  have  commenced  on  (anuary  2,  2002, 
the  date  the  CBOE  filed  Amendment  No.  2. 

i<  See  Amendment  No.  2,  supra  note  4. 


investors  and  the  public  interest 
because  the  language  of  this  proposed 
rule  is  substantially  similar  to  nile 
language  that  was  put  out  for  notice  and 
comment  when  ISE  submitted  its 
proposed  rule  change.  For  this  reason, 
consistent  with  Section  19(b)(2)  of  the 
Act,^^  the  Commission  finds  good  cause 
to  waive  the  30-day  operative  pwriod.'^ 

IV.  Solicitation  of  Comments 

-Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  shotdd  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  th&  Exchange.  All 
submissions  shoidd  refer  to  File  No. 
SR-CBOE-2001-69  and  should  be 
submitted  by  January  31,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Mai^garet  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  02-599  Filed  1-9-02;  8:45  am) 

BIUMG  CODE  a010-01-M 


"15U.S.C78s(b)(2). 

'"For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C  78c(f). 

"17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoaee  No.  34-45237;  Hie  No.  SR-CHX- 
2001-29] 

Self-Regulatory  Organizatlona;  Notice 
of  HIing  and  Order  Granting 
Accelerated  Approval  of  Propoaod 
Rule  Change  by  ttw  Chicago  Stock 
Exchange,  Incorporated  Relating  to  the 
Listing  and  Trading  of  Trust  Issued 
Receipts 

January  4,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
10,  2001,  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change,  described  in 
Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  self- 
regidatory  organization.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  bom.  interested  persons  and  to 
approve  the  proposal  on  an  accelerated 
basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  add  an 
Interpretation  and  Policy  relating  to 
Article  XXVm,  Rule  27  of  the  CHX 
Rides,  which  governs  the  listing  of  Trust 
Issued  Receipts  ("TIRs")  on  the  CHX. 
The  new  Interpretation  and  Policy  will 
confirm  the  eligibility  requirements  for 
Component  Securities  represented  by  a 
series  of  TIRs  that  became  part  of  such 
TIR  when  the  security  was  either:  (a) 
Distributed  by  a  company  whose 
securities  were  already  included  as  a 
Component  Security  in  the  series  of 
TIRs;  or  (b)  received  in  exchange  for  the 
securities  of  a  company  previously 
included  as  a  Component  Security  that 
are  no  longer  outstanding  due  to  a 
merger,  consolidation,  corporate 
combination  or  other  event.  The  text  of 
the  proposed  rule  filing  is  below. 
Additions  are  in  italics;  deletions  are  in 
brackets. 

Chicago  Stock  Exchange  Rules 

Article  XXVm 


Trust  Issued  Receipts 
Ride  27    No  change  to  text 


>  15  U.S.C.  78s(bMl). 
2,17  CFR  240. 19b-4. 


Interpretations  and  Policiesly] 

.01  No  chance  in  text. 

.02  The  eligmility  requirements  for 
Component  Securities  that  are 
represented  by  a  series  of  Trust  Issued 
Receipts  and  that  became  part  of  the 
Trust  Issued  Receipt  when  the  security 
was  eitiier:  (a)  Distributed  by  a  company 
already  included  as  a  Component 
Security  in  the  series  of  Trust  Issued 
Receipts;  or  (b)  received  in  exchange  for 
the  securities  of  a  company  previously 
included  as  a  Component  Security  that 
is  no  longer  outstanding  due  to  a 
merger,  consolidation,  corporate 
combination  or  other  event,  shall  be  as 
follows: 

(i)  the  Component  Security  must  be 
listed  on  a  national  securities  exchange 
or  traded  through  the  facilities  of 
Nasdaq  and  a  reported  national  market 
system  security: 

(ii)  the  Component  Security  must  be 
registered  under  section  12  of  the 
Exchange  Act;  and 

(Hi)  the  Component  Security  must 
have  a  Standard  &■  Poor's  Sector 
Classification  that  is  the  same  as  the 
Standard  &■  Poor's  Sector  Classification 
represented  by  Component  Securities 
included  in  the  trust  Issued  Receipt  at 
the  time  of  the  distribution  or  exchange. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Oie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  III  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  add  an 
Interpretation  and  Policy  relating  to 
Article  XXVHI,  Rule  27  of  the  CHX 
Rules,  which  governs  the  listing  of  TIRS 
on  the  CHX.  The  new  Interpretation  and 
Policy  will  confirm  the  eligibility 
requirements  for  Component  Securities 
represented  by  a  series  of  TIRs  that 
•  became  part  of  such  TIR  when  the 
security  was  either:  (a)  Distributed  by  a 
company  whose  securities  were  already 
included  as  a  Component  Security  in 


the  series  of  TIRs;  or  (b)  received  in 
exchange  for  the  securities  of  a  company 
previously  included  as  a  Component 
Security  that  are  no  longer  outstanding 
due  to  a  merger,  consolidation, 
corporate  combination  or  other  event. 

Article  XXVm,  Rule  27  of  the  CHX 
Rules  set  forth  the  eligibility  criteria  for 
Component  Securities  represented  by  a 
series  of  TIRs.  The  current  version  of  the 
rule  does  not  contain  eligibility  criteria 
for  Component  Securities  that  are 
automatically  deposited  into  a  TIR  as  a 
result  of  a  distribution  or  corporate 
event.  Accordingly,  the  CHX  proposes 
the  following  eligibility  requirements 
for  such  Component  Securities:  (i)  The 
Component  Security  must  be  listed  on 
a  national  securities  exchange  or  traded 
through  the  facilities  of  Nasdaq  and  a 
reported  national  market  system 
security;  (ii)  the  Component  security 
must  be  registered  under  section  12  of 
the  Act;  and  (iii)  the  Component 
Seciuity  &  Poor's  Sector  Classification 
represented  by  Component  Securities 
included  in  the  TIR  at  the  time  of  the 
distribution  or  exchange. 

The  CHX  believes  that  it  is 
appropriate  in  these  limited  situations 
to  provide  alternate  eligibility  criteria 
for  Component  Seciuities.  To  reduce  the 
number  of  distributions  of  securities 
from  the  TIR  which  cause 
inconvenience  and  increased 
transaction  and  administrative  costs  for 
investors,  it  is  useful  to  allow  certain 
securities  that  are  received  as  part  of  a 
distribution  from  a  company  or  as  the 
result  of  a  merger,  consolidation, 
corporate  combination  or  other  event  to 
remain  in  the  TIR.  The  proposed 
eligibility  requirements  ensure  that 
Component  Securities  included  in  a  TIR 
as  a  result  of  a  distribution  or  exchange 
event  are  widely  held  (having  been 
distributed  to  all  of  the  shareholders 
holding  the  original  Component 
Security),  traded  through  the  facilities  of 
an  exchange  or  Nasdaq  and  registered 
under  section  12  of  the  Act. 

Notably,  the  Exchange  believes  that 
the  proposed  rule  change  is 
substantially  similar  to  rule  filings 
previously  approved  on  an  accelerated 
basis  by  the  Commission.^ 


2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 


^  See  Securities  Exchange  Ait  Kelease  Nos.  44309 
(May  16.  2001).  66  FR  28587  (Mav  23.  2001)  (File 
No.  SR-Araex-2001-04);  44928  (October  12.  2001). 
66  FR  53457  (October  22,  2001)  (File  No.  SR-B.SE- 
2001-05):  and  44826  (September  20.  2001.  66  FR 
49990(October  1.  2001)  (File  No.  SR-Phlx-2001- 
75). 
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6(b)  of  the  Act  *  in  general,  and  furthers 
the  objectives  of  section  6(b)(5)  =  in 
particular,  in  that  it  is  designed  to 
promote  just  and  equitaUe  principles  of 
trade,  remove  impediments  to  and 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organizaticn's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ^e  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change.  { 

m.  Solicitation  of  Cominents 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspecation  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  the  File  No. 
SR-CHX-2001-29  and  should  be 
submitted  by  January  31,  2002. 

IV.  Conuiiission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  reqiiirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  appUcable  to  a  national 
seciuities  exchange,  and  in  particular. 


the  requirements  of  section  6(b)(i5)  of  the 
Act.^  Specifically,  the  Commission  finds 
that  the  proposal  to  provide  an  alternate 
eligibility  criteria  for  Component 
Securities  received  as  part  of  a 
distribution  or  as  a  result  of  a  mergw, 
consolidation,  corporate  combioation  or 
other  event  to  remain  in  the  trust  will 
promote  just  and  equitable  principles  of 
trade,  facilitate  transactions  in 
seciuities,  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system  and,  in  general,  protect  investors 
and  the  public  interest,  and  is  not 
designed  to  permit  unfair 
discrimination  between  customers 
issuers,  brokers,  or  dealers.' 

The  CHX  has  requested  that  the 
proposed  rule  change  be  given 
accelerated  approval  pursuant  to  section 
19(b)(2)  of  the  Act.» 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof  in  the  Federal  Register  piu-suant 
to  section  19(b)(2).^  As  noted  above,  the 
Commission  has  previously  approved 
proposed  rule  changes  by  other 
exchanges  that  provided  similar 
eligibility  requirement.'"  The 
Commission  does  not  believe  that  the 
proposed  rule  change  raises  novel 
regulatory  issues  that  were  not 
addressed  in  the  previous  filings.  - 
Accordingly,  the  Commission  finds  that 
it  is  consistent  with  section  6(b)(5)  of 
the  Act' '  to  approve  the  proposal  on  an 
accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  piusuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-CHX-2001- 
29)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Divsiion  of 
Market  Regulation,  pursuant  to  delegated 
authority. '3 

Margaret  H.  McFarland. 

Deputy  Secretary. 

[FR  Doc.  02-634  Filed  1-  9-02;  8:45  am] 

BMJJNG  CODE  801 0-OI-M 


«15U.S.C78<(b). 
»15U.S.C.  78flbM5). 


6  15  U.S.C.  TSRbMS). 

'  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C.  78c(0 

»15  U.S.C.  78s(b)(2). 

915  U.S.C.  78s(b)(2). 

"•  See  supra  note  3. 

»'  15  U.S.C.  78f(b)(5). 

« 15  U.S.C.  78s(b)(2l. 

•3 17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[OsUmi  No.  45192;  nia  No.  SR-Phlx-2001- 
106] 

Self-Regulatory  Organizations;  Notice 
of  FHing  and  bnmadiata  Effactlvaness 
of  Propoaad  Rule  Change  by  the 
Philadelphia  Slock  Exchange,  bie. 
Extending  the  PNot  Prognanfor 
Exchange  Rule  96,  Emergency 
Committee  UntH  May  30, 2002 

December  26,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  November 
23,  2001,  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  a  proposed  rule  change  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission").  The 
proposed  rule  change  is  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  the  proposed  rule 
change  pursuant  to  section  19(b)(3)(A) 
of  the  Act,3  and  Rule  19b-4(f)(6) 
thereimder,^  which  renders  the 
proposed  rule  change  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  is  proposing  to  extend 
the  pilot  program  period  for  Rule  98, 
Emergency  Committee  until  May  30, 
2002.  No  changes  to  the  existing  rule 
language  are  being  proposed. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  siumnaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


>  15  U.S.C.  78s(b)(l). 

*  17  CFR  240.19b-*. 

J15U.S.C.  78s(b)(3)(A). 
.    *  17  CFR  240.19b-4(f)(6).  The  Exchange  filed  the 
pre-filing  notice  required  by  Rule  19b— 4(f](6)  by 
filing  a  written  description  of  the  proposed  rule 
change  and  the  text  of  the  proposed  rule  change  on 
November  16. 2001. 


i-«_/ir_l     CT     KT»     n  ITV., 


Tat« 


«iai.ir 


in      OnnO /Klntiooe 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

On  December  23, 1999,  the 
Commission  approved  amendments  to 
Rule  98,  Emergency  Committee  (the 
"Committee"),  which  updated  the 
composition  of  the  Committee  to  reflect 
the  current  governance  structure  of  the 
Exchange,  on  a  120-day  pilot  basis.^  The 
pilot  has  been  extended  five  times,  most 
recently  to  November  30,  2001  .^  The 
pilot  program  is  being  extended  again  to 
May  30,  2002  as  the  Exchange  and  the 
Commission  consider  other  changes  to 
the  composition  of  the  Committee. 

The  Exchange  originally  proposed  to 
amend  Rule  98,  Emergency  Committee, 
by  updating  the  composition  of  the 
Committee  to  correspond  with  previous 
revisions  to  the  Exchange's  governance 
structure,'  and  by  deleting  a  provision 
authorizing  the  Committee  to  take 
action  regarding  CENTRAMART,  an 
equity  order  reporting  system  which  is 
no  longer  used  on  the  Exchange  Equity 
Floor. 

The  Committee  was  formed  in  1989  » 
prior  to  the  aforementioned  changes  to 
the  Exchange's  governance  structure. 


5  Securities  Exchange  Act  Release  No.  42272 
(December  23, 1999),  65  FR  153  (January  3,  2000) 
(SR-Phlx-99-42).  In  the  approval  order,  the 
Commission  requested  that  the  Exchange  examine 
the  operation  of  the  Committee  to  ensure  that  the 
Committee  is  not  dominated  by  any  one  Exchange 
interest  (e.g.,  On-Floor  or  Off-Floor  interest).  The 
Commission  requested  that  the  Exchange  report 
back  to  the  Commission  on  its  views  as  to  whether 
the  Committee  structure  ensures  that  all  Exchange 
interests  are  fairly  represented  by  the  Committee. 

6  Securities  Exchange  Act  Release  No.  42898 
(June  5,  2000),  65  FR  36879  (June  12,  2000)  (SR- 
Phlx-00-41),  extending  the  pilot  program  until 
August  21,  2000;  Securities  Exchange  Act  Release 
No.  43169  (August  17,  2000),  65  FR  51888  (August 
25,  2000)  (SR-Phlx-00-76),  extending  the  pilot 
program  until  November  17,  2000.  On  July  14,  2000, 
the  Exchange  filed  a  proposed  rule  change  to  effect 
the  amendments  on  a  permanent  tiasis.  SR-Phlx- 
00-63  (filed  July  14,  2000).  In  SR-Phlx-00-63  the 
Exchange  also  enclosed  the  Exchanges  views  as  to 
whether  the  Committee  structure  ensures  that  all 
Exchange  interests  are  fairly  represented  by  the 
Committee.  Because  the  Exchange  was  considering 
further  changes  to  the  Committee,  SR-Phlx-00-63 
was  withdrawn  on  June  15,  2001.  The  pilot  program 
was  extended  again  until  April  30,  2001,  Securities 
Exchange  Act  Release  No.  43614  (November  22, 
2000).  65  FH  75332  (December  1,  2000)  (SR-Phlx- 
00-101);  and  again  until  July  31,  2001,  Securities 
Exchange  Act  Release  No.  44245  (May  1,  2001),  66 
FR  23961  (May  10,  2001)  {SR-Phbt-2001-44).  The 
last  extension  of  the  pilot  program  was  until 
November  30,  2001.  Securities  Exchange  Act 
Release  No.  44653  (August  3,  2001),  66  FR  43289 
(August  17.  2001)  (SR-Phlx-2001-70). 

'  See  Securities  Exchange  Act  Release  No.  38960 
(August  22, 1997),  62  FR  45904  (August  29,  1997) 
(SR-Phlx-97-31). 

■  See  Securities  Exchange  Act  Release  No.  26858 
(May  22. 1989).  54  FR  23007  (May  30. 1989)  (SR- 
Phlx-<8-36). 


The  original  proposed  rule  change, 
approved  by  the  Commission,  deleted 
the  word  "President"  from  the  rule,  as 
the  Exchange  no  longer  has  a 
"President,"  and  included  the 
Exchange's  On-Floor  Vice  Chairman  '  as 
a  member  of  the  Committee. 

Thus,  Rule  98  specifies  the 
composition  of  the  Emergency 
Committee  to  include  the  following 
individuals:  The  Chairman  of  the  Board 
of  Governors;  the  On-Floor  Vice 
Chairman  of  the  Board  of  Governors; 
and  the  Chairmen  of  the  Options 
Committee,  the  Floor  Procediu* 
Committee,  and  the  Foreign  Currency 
Options  Committee. 

Ebctension  of  the  pilot  program 
through  May  30,  2002  permits  the 
Committee  to  reflect  the  current 
governance  structure  of  the  Exchange 
and  ensures  that  the  Committee  will  be 
in  place  to  take  necessary  and 
appropriate  action  to  respond  to 
extraordinary  market  conditions  or 
other  emergencies.'"  The  extension  of 
the  pilot  program  will  also  allow  the 
Exchange  and  the  Commission  the 
necessary  time  to  propose  changes  to 
the  Committee's  structure  to  meet  the 
Commission's  concerns  about  whether 
the  Committee  ensiues  that  all  interests 
of  the  Exchange  (e.g.,  On-Floor  and  Off- 
Floor)  are  adequately  represented  by  the 
Committee,  particularly  in  light  of  Ae 
events  of  September  11,  2001. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  "  of  the  Act  in  general,  and 
with  Section  6(b)(5) "  of  the  Act  in 
specific,  in  that  it  is  designed  to  perfect 
the  mechanisms  of  a  bee  and  open 
market  and  a  national  market  system, 
and  to  protect  investors  and  the  public 
interest,  by  updating  the  composition  of 
the  Emergency  Committee  to  reflect  the 
current  governance  structure  of  the 
Exchange,  and  by  continuing  to  provide 
a  regular  procedure  for  the  &cchange  to 
take  necessary  and  appropriate  action  to 
respond  to  extraordinary  market 
coiMlitions  or  otiier  emergencies." 


«  See  also  Exchange  By-Law,  Article  IV,  Section 
4-2. 

1°  Previously,  the  Exchange  has  described 
"extraordinary  market  or  emergency  conditions"  as, 
among  other  things,  a  declaration  of  war,  a 
presidential  assassination,  an  electrical  blackout,  or 
events  such  as  the  1987  market  break  or  other 
highly  volatile  trading  conditions  that  require 
intervention  for  the  market's  continued  efficient 
operation.  Letter  dated  March  15, 1989,  ftom 
William  W.  Uchimoto,  General  Counsel,  Exchange, 
to  Sharon  L.  Itkin,  Esquire,  Commission,  Division 
of  Market  Regulation. 

"  15  U.S.C.  78f. 

"15U.S.C.  78HbM5). 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  fin- 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  piu-suant  to  section 
19(b){3)(A)(iii)  of  the  Act  '*  and  Rule 
19b-4(f)(6)"  thereimder  because  the 
proposed  rule  change  does  not  (i) 
significantly  affect  the  protection  of 
investors  or  their  public  interest;  (ii) 
impose  any  significant  btirden  on 
competition;  and  (iii)  become  operative 
for  30  days  from  the  date  on  wUch  the 
proposed  rule  change  was  filed,  or  such 
shorter  time  as  the  Commission  may 
designate.  At  any  time  within  60  days 
of  the  filing  of  a  rule  change  pursuant 
to  section  19(b)(3)(A)  of  the  Act,  the 
Commission  may  stmunarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  fiiat  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purooses  of  the  Act. 

The  Commission  finds  that  it  is 
appropriate  to  accelerate  the  operative 
date  of  the  proposed  rule  change  and  to 
permit  the  proposed  rule  change  to 
become  immediately  operative  because 
the  proposal  simply  extends  a 
previously  approved  pilot  program  until 
May  30,  2002.  No  changes  to  Rule  98  are 
being  proposed  at  this  time  and  the 
Commission  has  not  received  any 
comments  on  the  pilot  program.  In 
addition,  the  Exchange  appropriately 
filed  a  pre-filing  notice  as  required  by 
Rule  19b-4(f)(6).'« 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act.  - 


considered  the  proposed  rule'*  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

•«15U.S.C78s(bK3)(A). 

"  17  CFR  240.1 9b-4(f)(6). 

••17  CFR  240.19b-4(f)(6). 
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Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  die 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  vdth  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  fling  will  also  be 
available  for  inspection  and  copying  at 
the  principal  ofiice  of  the  Phlx.  All 
submissions  should  refer  to  the  File  No. 
SR-Phlx-2001-106  and  should  be 
submitted  by  January  31,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-595  Filed  1-9-02;  8:45  am] 
BHJJNG  CODE  tOIO-ai-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  No.  34-45233;  Hie  No.  SfM>tilx- 
2001-116] 

Salf-ftoguiatory  Organizalions;  Notice 
of  FWnQ  Mid  hiNiMdtate  EffKlivwwss 
of  Propooed  Rule  Chango  by  the 
PMIwMplita  Stock  Exchange,  Inc.  To 
Amend  Ita  Schedule  of  Dum,  Feea  and 
)  To  Increaae  the  Equity  Floor 


January  3.  2002.  » 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
20,  2001,  the  Philadelphia  Stock 
Exchange,  Lie.  ("Phlx"  or  "Exchai^e") 
filed  with  the  Seciuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  conunents  on  the 
proposed  rule  change  from  interested 
persons. 


>'17  C3=1t  200.3O-3(aMl2). 
>  15  U.S.C.  78s(b)(l). 
*17CFR240.19b-«. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
increase  the  equity  floor  brokerage 
assessment  from  1.25%  of  net  floor 
brokerage  income  to  5%.  The  increased 
equity  floor  brokerage  assessment  fee 
will  be  implemented  on  transactions 
settling  on  or  after  January  2,  2002. 
Previously,  the  Exchange  charged  a  5% 
equity  floor  brokerage  assessment  fee 
but  offered  equity  specialist  units  that 
also  conducted  floor  brokerage  business 
on  the  Exchange  a  discounted  rate  on 
the  assessment  at  1.25%.  That 
discounted  rate  was  subsequently 
extended  to  all  equity  floor  brokerage.^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  TV  below.  The 
Phlx  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

(1)  Purpose 

Ciurently,  the  Exchange  assesses  a 
monthly  fee  on  the  amount  of  money  a 
floor  broker  bills  to  its  customers  each 
month  for  floor  brokerage  services  with 
respect  to  equity  securities.  The  current 
rate  is  1.25%  of  net  floor  brokerage 
income  and  has  been  in  effect  for  over 
four  years.  Given  the  costs  of  operating 
the  Ebcchange's  equities  trading  floor, 
the  Exchange  believes  that  it  is  now 
necessary  to  increase  the  equity  floor 
brokerage  assessment  fee  to  5%.  The 
Exchange  notes  that  prior  to  reducing 
the  equity  floor  brokerage  assessment 
fee  to  1.25%  in  November  1997,*  the 
rate  was  5%  for  floor  brokerage  imits 
only  and  speciaUst  units  that  conducted 
a  floor  brokerage  business  were  charged 
a  discounted  rate  of  1.25%. 
Furthermore,  the  Exchange  notes  that 
the  increased  rate  of  5%  is  the  same  rate 


^  See  Securities  Exchange  Act  Release  No.  3932S 
(November  13, 1997).  62  FR  62395  (November  21, 
1997). 

*ld. 


that  is  currently  charged  on  equity  and 
index  options  floor  brokerage. 

(2)  Statutory:Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  ^  of  the  Act  in  general  and, 
in  particular,  with  section  6(b)(4)  ^  of 
the  Act,  because  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition- 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Role  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  change,  which 
establishes  or  changes  a  due,  fee  or 
other  charge  imposed  by  the  Exchange, 
has  become  effective  pursuant  to  section 
19(b)(3)(A)  7  of  the  Act  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder."  At  any  time  within  60  days 
of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  the  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  persoa,  other  than 


»15U.S.C78f(b). 
» 15  U.S.C  78f(b)(4). 
M5U.S.C.  78s(bM3)(A). 
■  17  CFR  240.19b-4(f)(2). 


■■    /  ml 


jt  «%        t\f\^*t\    /  %T^i.^ ^ 
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those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-116  and  should  be 
submitted  by  January  31,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-598  Filed  1-9-02;  8:45  am) 
BILLING  CODE  WIO-OI-M    . 


SOCIAL  SECURITY  ADMINISTRATION 

Privacy  Act  of  1974  as  Amended; 
Computer  Matching  Program  (SSA/ 
Individual  Law  Enforcement 
Agencies)— Match  Number  5001 

agency:  Social  Security  Administration 

(SSA). 

ACTION:  Notice  of  computer  matching 

program. 

SUMMARY:  In  accordance  with  the 
provisions  of  the  Privacy  Act,  as 
amended,  this  notice  announces  a 
computer  matching  program  that  SSA 
plans  to  conduct  with  individual  law 
enforcement  agencies. 
DATES:  SSA  will  file  a  report  of  the 
subject  matching  program  with  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  the  Committee  on 
Government  Reform  of  the  House  of 
Representatives  and  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  The  matching  program  will  be 
effective  as  indicated  below. 
ADDRESSES:  Interested  parties  may 
comment  on  this  notice  by  either  telefax 
to  (410)  966-2935  or  writhig  to  the 
Acting  Associate  Commissioner  for 
Program  Support,  2-Q-16  Operations 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401.  All 
comments  received  will  be  available  for 
public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Acting  Associate  Commissioner  for 
Program  Support  as  shown  above. 
SUPPLEMENTARY  mroRMATION: 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Public  Law 
(Pub.  L.)  100-503),  amended  the  Privacy 


» 17  CFR  200.3O-3(a)(12). 


Act  (5  U.S.C.  552a)  by  describing  the 
manner  in  which  computer  matching 
involving  Federal  agencies  could  be 
performed  and  adding  certain 
protections  for  individuals  applying  for 
and  receiving  Federal  benefits.  Section 
7201  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (Pub.  L.  101- 
508)  further  amended  the  Privacy  Act 
regarding  protections  for  such 
individuals. 

The  Privacy  Acl,  as  amended, 
regulates  the  use  of  computer  matching 
by  Federal  agencies  when  records  in  a 
system  of  records  are  matched  with 
other  Federal,  State,  or  local  government 
records.  It  requires  Federal  agencies 
involved  in  computer  matching 
programs  to: 

(1)  Negotiate  written  agreements  with 
the  other  agency  or  agencies 
participating  in  the  matching  programs; 

(2)  Obtain  the  approval  of  the 
matching  agreement  by  the  Data 
Integrity  Boards  (DIB)  of  the 
participating  Federal  agencies; 

(3)  Furnish  detailed  reports  about 
matching  programs  to  Congress  and 
OMB; 

(4)  Notify  applicants  and  beneficiaries 
that  their  records  are  subject  to 
matching;  and 

(5)  Verify  match  findings  before 
reducing,  suspending,  terminating  or 
denjring  an  individual's  benefits  or 
payments. 

B.  SSA  Computer  Matches  Sub|ect  to 
the  Privacy  Act 

We  have  taken  action  to  ensure  that 
all  of  SSA's  computer  matching 
programs  comply  with  the  requirements 
of  the  Privacy  Act,  as  amended. 

Dated:  January  4,  2002.' 
Frederick  G.  Streckewald, 

Acting  Assistant  Deputy  Commissioner  for 
Disability  and  Income  Security  Programs. 

Notice  of  Computer  Matching  Program, 
Social  Security  Administration  (SSA)  Witt) 
Individual  Ljnv  Enforcement  Agencies 

A.  PARTICIPATING  AGENCIES 

SSA  and  Source  Jurisdictiod. 

B.  PtJRPOSE  OF  THE  MATCHING  PROGRAM 

This  agreement  establishes  conditions 
under  5  U.S.C.  552a,  as  amended,  for  a 
matching  operation  that  will  identify 
iadividuals  who  are  both  fugitive  felons 
or  parole  or  probation  violators  from  the 
Source  Jiuisdiction  and  are  also 
Supplemental  Security  Income  (SSI) 
recipients.  Such  individuals  may  be 
receiving  benefits  or  payments 
improperly.  The  disclosure  will  provide 
SSA  and  the  Office  of  the  Inspector 
General  for  SSA  with  information  about 
fugitive  felons  or  parole  or  probation 


violators  who  are  also  SSI  recipients. 
The  SSI  program  was  created  under  title  . 
XVI  of  the  Social  Security  Act  ("Act") 
to  provide  benefits  to  individuals  with 
income  and  resources  below  levels 
established  by  law  and  regulations. 

C.  AUTHORITY  FOR  CONDUCTING  THE  MATCHMQ 
PROGRAM 

Sections  1106, 1611(e)(4)  and  (5)  of 
the  Act  (42  U.S.C.  1306, 1382  (e)(4)and 
(5)). 

0.  CATEGORIES  OF  RECORDS  AND  MOIVDUALS 
COVERED  BY  THE  MATCMN6  PROQIIAM 

The  Source  Jurisdiction  will  provide 
SSA  with  electronic  files/records 
compiled  from  various  databases.  These 
records  will  identify  individuals  for 
SSA  who  come  under  the  definition  of 
fugitive  felons  or  the  definition  of 
probation  or  parole  violators  set  out  in 
the  matching  agreement.  The  incoming 
Source  Jurisdiction  records  will  be 
matched  against  the  following  systems 
of  records  to  identify  individuals 
potentially  subject  to  termination  of 
benefit  or  payment  eligibility  under 
applicable  requirements  of  the  above- 
described  benefit  program:  SSA's 
Supplemental  Security  Income  Record 
and  Special  Veterans  Benefits  (SSA  60- 
0103)  and  Master  Files  of  Social 
Security  Number  (SSN)  Holders  and 
SSN  Applications  (SSA  60-0058). 

E.  INCLUSIVE  DATES  OF  THE  MATCHMG  PROGRAM 

The  matching  program  will  become 
effective  upon  signing  of  the  agreement 
by  both  parties  to  the  agreement  and 
approval  of  the  agreement  by  SSA's  Data 
Integrity  Board,  but  no  sooner  than  30 
days  after  notice  of  this  matching 
program  is  sent  to  Congress  and  the 
Office  of  Management  and  Budget,  or  30 
days  after  publication  of  this  notice  in 
the  Federal  Register,  whichever  date  is 
later.  The  matching  program  will 
continue  for  18  months  from  the 
effective  date  and  may  be  extended  for 
an  additional  12  months  thereafter,  if 
certain  conditions  are  met. 

[FR  Doc.  02-666  Filed  1-9-02;  8:45  am) 
BIUJNG  COOE  4191-a»-U 


DEPARTMENT  OF  STATE 
[Put>lic  Notice  3842] 

Office  Of  Recruitment,  Examfcwllon, 
and  Emptoyment;  60-Day  Notfce  of 
Propoeed  Information  Collection: 
Thomaa  R.  Pickering  Foreign  Affaks 
Felkmahip  Program 

action:  Notice. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
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Budget  (OMB)  approval  for  the 
infonnation  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 

The  following  summarizes  the 
information  collection  proposal  to  be 
submitted  to  OMB: 

Type  of  Request:  New. 

Originating  Office:  HR/REE. 

Title  of  Information  Collection: 
Thomas  R.  Pickering  Foreign  Affairs 
Fellowship  Program. 

Frequency:  Annual. 
Form  Number:  None. 
Respondents:  University  Graduate 
and  Undergraduate  Students. 

Estimated  Number  of  Respondents: 
250. 

Average  Hours  Per  Response:  40. 
Tota7  Estimated  Burden:  3,750. 
Average  Ck)st  Per  Applicant:  $50. 
Total  Estimated  Cost  Burden:  $12, 
500. 

•  Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodolc^  and 
assiunptions  used.  i 

•  Enhance  the  quality,  litility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 
Public  comments,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  LeAnn  Bullin,  Department  of 
State.  2401  E  Street.  NW.,  5H, 
Washington,  DC  20522.  who  may  be 
reached  on  202-261-8927 

Dated:  November  2.  2001. 
Rnth  Whiteside, 

Principal  Deputy  Assistant  Secretary,  Bureau 
of  Human  Resources,  Department  of  State. 
[FR  Doc.  02-663  Filed  1-9-02;  8:45  am) 
■LUNG  CODE  471»-1S-P 


DEPARTMENT  OF  STATE 

Office  of  Foreign  Missions 
[Public  NoUce  3874] 

30-Day  Notice  of  Proposed  information 
Coliection:  Form  DS-1504,  Request  for 
Customs  Clearance  of  Merchandise 
(OMB  Control  #1405-0104) 

action:  Notice. 

summary:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  sununarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Re-instatement  of  an 
expired  information  collection. 

Originating  Office:  Bureau  of 
Diplomatic  Security,  Office  of  Foreign 
Missions.  DS/OFM/VTC/TC. 

Title  of  Information  Collection: 
Request  for  Customs  Clearance  of 
MOTchandise. 

Frequency:  On  occasion. 

Form  Number:  DS-1504. 

Respondents:  Eligible  members  of 
foreign  diplomatic  or  consular  missions, 
certain  foreign  government 
organizations,  designated  international 
organizations  and  certain  categories  of 
foreign  military  personnel  assigned  to  a 
foreign  mission  in  the  United  States. 
The  White  House  also  uses  this  form 
when  it  requests  duty-free  entry  of  a 
shipment. 

Estimated  Number  of  Respondents: 
Approximately  7,000  individual 
respondents,  1,034  organizational 
respondents,  and  the  White  House. 

Average  Hours  per  Response:  The 
average  time  per  response  is  approx.  15 
minutes. 

Total  Estimated  Burden:  3.072  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  infonnation  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  bwden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 


through  the  use  of  automated  collection 
techiiiques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  infonnation 
collection  form  and  supporting 
dociunents  may  be  obtained  from  Mr. 
Edmond  McGill,  DS/OFM/VTC/TC, 
3507  hitemational  Place,  NW..  U.S. 
Department  of  State.  Washington.  DC 
20008.  tel.:  202-895-3618.  Public 
comments  and  questions  should  be 
directed  to  the  State  Department  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20530,  who  may  be 
reached  on  202-395-3897. 

Dated:  November  27,  2001. 
Theodore  Striclder, 

Deputy  Assistant  Secretary  of  State  and 
Deputy  Director,  Office  of  Foreign  Missions, 
Bureau  of  Diplomatic  Security,  U.S. 
Department  of  State. 
[FR  Doc.  02-662  Filed  1-9-02;  8:45  amj 
SaiMG  CODE  4nO-43-U 


TENNESSEE  VALLEY  AUTHORITY 

Paperwork  Reduction  Act  of  1995,  as 
Amended  by  Pub.  L 104-13; 
Submission  for  OMB  review;  Comment 
Request 

agency:  Tennessee  Valley  Authority. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

SUMMARY:  The  proposed  information 
collection  described  below  will  be 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35,  as 
amended),  l^e  Tennessee  Valley 
Authority  is  soliciting  public  comments 
on  this  proposed  collection  as  provided 
by  5  CFR  section  1320.8(d)(1).  Requests 
for  infonnation,  including  copies  of  the 
information  collection  proposed  and 
supporting  dociunentation,  should  be 
directed  to  the  Agency  Clearance 
Officer:  Wilma  H.  McCauley,  Tennessee 
Valley  Authority,  1101  Market  Street 
(EB  5B),  Chattanooga,  Tennessee  37402- 
2801;  (423)  751-2523.  Comments 
should  be  sent  to  the  OMB  Office  of 
Information  and  Regulatory^ Affairs, 
Attention:  Desk  Officer  for  the 
Tennessee  Valley  Authority  by  February 
11,  2002. 

Type  of  Request:  Regular  submission. 

Title  of  Information  Collection:  TV  A 
Amiatic  Plant  Management. 

Frequency  of  Use:  On  occasion. 

Type  of  Affected  Public:  Individuals 
or  households. 

Small  Businesses  or  Organizations 
Affected:  No. 
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Federal  Budget  Functional  Category 
Code:  452. 

Estimated  Number  ofAimual 
Responses:  800. 

Estimated  Total  Aimual  Burden 
Hours:  160.  , 

Estimated  Average  Burden  Hours  Per 
Response:  .2  (12  minutes). 

Need  for  and  Use  of  Information:  TVA 
is  committed  to  involving  the  public  in 
developing  plans  for  managing  aquatic 
plants  in  individual  TVA  lakes  imder  a 
Supplemental  Environmental  Impact 
Statement  completed  in  August  1993. 
This  proposed  survey  will  provide  a 
mechanism  for  obtaining  input  into  this 
planning  process  from  a  representative 
sample  of  people  living  near  each  lake. 
The  information  obtained  from  the 
survey  will  be  factored  into  the 
development  of  aquatic  plant 
management  plans  for  mainstream 
Tennessee  River  lakes. 

Jacklyn  ).  Stephenson. 

Senior  Manager,  Enterprise  Operations 
Information  Services. 
[FR  Doc.  02-610  Filed  1-9-02;  8:45  am) 
BILLING  CODE  •120-qS-U 


TENNESSEE  VALLEY  AUTHORITY 

Meeting  of  the  Regional  Resource 
Stewardship  Council 

AGENCY:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Regional  Resource 
Stewardship  Council  (Regional  Council) 
will  hold  a  meeting  to  consider  various 
matters.  Notice  of  this  meeting  is  given 
under  the  Federal  Advisory  Committee 
Act,  5  U.S.C.  App.  2,  (FACA). 

The  meeting  agenda  includes  the 
following  briefings: 

1 .  Feedback  from  TVA  on  the 
Reconunendations  Submitted  to  the 
TVA  Board  of  Directors 

2.  Recommendation  on  Appropriations 
Funding  of  TVA  Nonpower  Programs 

3.  Recommendation  from  the  Water 
Quality  Subcommittee  on  Water  Use 
Management 

4.  Public  Comments 

5.  Progress  Report  on  the  Reservoir 
Operations  Study 

6.  Discussion  of  Recommendations 

7.  Status  of  the  Coimcil  Report  bom 
TVA 

It  is  the  Regional  Council's 'practice  to 
provide  an  opportunity  for  members  of 
the  public  to  make  oral  public 
comments  at  its  meetings.  Public 
comment  session  is  scheduled  from  1  to 
2  p.m.  Central  time.  Members  of  the 
public  who  wish  to  make  oral  public 
comments  may  do  so  during  the  Public 


comment  portion  of  the  agenda.  Up  to 
one  hour  will  be  allotted  for  the  Public 
comments  with  participation  available 
on  a  first-come,  first-served  basis. 
Speakers  addressing  the  Council  are 
requested  to  limit  thefr  remarks  to  no 
more  than  5  minutes.  Persons  wishing 
to  speak  register  at  the  door  and  are  then 
called  on  by  the  Council  Chair  during 
the  public  comment  period.  Handout 
materials  should  be  limited  to  one 
printed  page.  Written  comments  are  also 
invited  and  may  be  mailed  to  the 
Regional  Resource  Stewardship  Council, 
Tennessee  Valley  Authority,  400  West   . 
Summit  Hill  Drive,  WT  11  A,  Knoxville, 
Tennessee  37902. 

DATES:  The  meeting  will  be  held  on 
Thursday,  January  31,  2002,  from  8  a.m. 
to  4:30  p.m.  Central  Standard  Time. 
Public  comments  are  scheduled  to  begin 
at  1  p.m.,  ending  by  2  p.m.  Central 
Time. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Huntsville  Marriott,  5  Tranquility 
Base,  Huntsville,  Alabama  35805,  and 
will  be  open  to  the  public.  Anyone 
needing  special  access  or 
accommodations  should  let  the  contact 
below  know  at  least  a  week  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  L  Hill,  400  West  Summit  Hill 
Drive,  WT  11  A,  Knoxville,  Tennessee 
37902,  (865)  632-2333. 

Dated:  January  3,  2002. 
Kathryn  J.  Jackson, 

Executive  Vice  President,  River  System 
Operations  and  Environment,  Tennessee 
Valley  Authority. 

[FR  Doc.  02-^11  Filed  1-9-^2;  8:45  am] 
BIUJNG  CODE  SiaO-OS-P 


DEPARTMENT  OF  TRANSPORTATION 

New  Mail  Delivery/Document  niing 
information  Relating  to  Department  of 
Transportation  Informal  Ruiemaldng 
Proceedings  and  Certain  Preemption 
Determination  Proceedings 

AGENCY:  Office  of  the  Secretary, 
Department  of  Transportation. 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Transportation  now  is  receiving  all 
United  States  Postal  Service  (USPS) 
deliveries.  However,  actions  taken  over 
the  last  three  months  in  response  to  the 
September  11  terrorist  attacks  and  to 
contain  the  anthrax  threat  have 
significantly  delayed  or  prevented  our 
receipt  of  mail  sent  to  DOT.  These 
actions  may  have  caused  filings  related 
to  DOT  informal  rulemaking  and  certain 
preemption  determination  proceedings 
to  arrive  after  the  close  of  the  comment 


period  or  not  at  all.  We  are  providing 
notice  of  alternative  methods  for 
ensuring  that  your  filings  come  to  us. 
We  also  want  to  assure  you  that  we  will 
do  everything  that  we  can  to  consider 
comments  that  we  otherwise  would 
have  received  before  the  close  of  the 
comment  period. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gwyneth  Radloff,  Office  of  the  General 
Counsel,  400  Seventh  St.  SW., 
Washington,  DC  20590,  (202)  366-9319. 
If  you  have  questions  on  viewing  or 
submitting  material  to  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION:  After  the 
September  11,  2001,  terrorist  attacks, 
overnight  shippers,  e.g.,  FEDEX,  advised 
the  U.S.  Department  of  Transportation 
(DOT)  offices  that  they  faced  deUvery 
delays  because  the  airlines  had  been 
grounded.  In  addition,  DOT  requested 
that,  beginning  October  16,  2001,  the 
United  States  Postal  Service  (USPS)  halt 
most  mail  deliveries  until  it  could  put 
in  place  appropriate  safety  measives  to 
address  the  potential  threat  bom 
anthrax-contaminated  mail.  Mail  caught 
in  transit  between  October  13  and 
October  22  at  DC's  Brentwood  Facility, 
where  testers  found  traces  of  anthrax, 
may  be  part  of  quarantined  mail  that  we 
might  never  receive  (although  we  did 
get  one  delivery  on  October  22,  2001). 
Mail  sent  to  DOT  bom  mid-October  to 
November  27  has  been  significantly 
delayed.  DOT  began  receiving  mail 
again  on  November  28.  Even  now,  the 
USPS  continues  to  irradiate  first  class 
and  express  mail  bound  for  DOT.  This 
means  that  we  will  receiye  mail  after 
delays  of  a  week  or  more.  We  do  not 
know  the  full  extent  of  the  impact 
delayed  or  blocked  mail  delivery  will 
have  on  oiu  informal  rulemaking 
proceedings  and  preemption 
determination  proceedings  for  the 
Research  and  Special  Programs 
Administration  and  Federal  Motor 
Carrier  Safety  Administration. 

We  wish  to  advise  the  pubUc  that  we 
will  take  this  interruption  of  mail 
service  into  account,  with  respect  to 
DOT  rulemakings  or  preemption 
determination  proceedings  with 
comment  periods  that  closed  before 
mail  delivery  resumed  on  November  28, 
2001.  In  some  cases,  where  feasible,  our 
agencies  are  extending  or  reopening 
comment  periods.  In  other  cases,  we 
will  do  everything  possible  to  ensure 
that  we  consider  comments  that  we 
otherwise  would  have  received  before 
the  close  of  the  comment  period.  For 
example,  we  generally  have  the 
authority  to  consider  late-filed 
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comments  and  will  do  so  to  the  extent 
ptacticable.  We  will  also  take  note  of  the 
date  of  the  USPS  postmark  for  late-filed 
comments.  Please  note  that  Docket 
Office  time  stamps  all  items  as  they 
receive  them. 

Because  we  cannot  be  sure  if  we 
received  filings  sent  just  before  October 
13  or  when,  if  ever,  we  wiD  receive 
filings  and  comments  caught  in 
Brentwood  between  October  13  and 
November  27,  please  check  our  Dockets 
Web  page  [http://dms.dot.gov)  to  see  if 
we  received  and  processed  your 
document(s).  If  your  document  is  not  in 
the  electronic  docket,  we  may  not  have 
received  it.  Please  bear  in  mind  that 
processing  a  dociunent  into  the 
electronic  system  after  receipt  may  take 
up  to  eight  business  days,  especially 
since  the  DOT  Mail  Room  must  x-ray 
and  screen  all  package  deliveries  prior 
to  their  acceptance  into  the  DOT  Docket 
Management  System.  If  you  do  not  have 
the  ^ectronic  capability  to  check  the 
docket,  many  public  libraries  have 
computers  that  you  can  use  to 
electronically  search  the  EXDT  dockets. 
Also,  you  can  come  to  DOT  and  use  the 
reading  room  computers  in  ova  Dockets 
Office,  which  is  located  on  the  Plaza 
level  of  the  Nassif  Building,  400 
Seventh  Street  SW..  Washington,  DC. 
and  is  open  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
hoUdays. 

If  your  check  of  the  docket  reveals 
that  we  have  not  received  yoiir 
dociunent,  please  fax  us  a  copy  at  202- 
493-2251  or  resubmit  your  document 
with  a  notation  that  you  are  resending 
it.  Please  send  it  to  the  Docket 
Management  Facility,  U.S.  Department 
of  Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington.  DC 
20590-0001.  Please  make  sure  the 
docket  number  is  noted  on  the  first 
page.  We  ask  you  to  take  these  steps  as 
soon  as  possible  so  that  we  will  be  able 
to  consider  your  comments  if  we  still 
can. 

This  notice  addresses  only 
preemption  determination  proceedings 
of  the  Research  and  Special  Programs 
Administration  and  the  Federal  Motor 
Carrier  Safety  Administration  and 
informal  rulemaking  proceedings 
conducted  by  any  of  die  Department's 
agencies:  the  Bureau  of  Transportation 
Statistics,  the  Federal  Aviation 
Administration,  the  Federal  Highway 
Administration,  the  Federal  Motor 
Carrier  Safety  Administration,  the 
Federal  Railroad  Admiuistration,  the 
Federal  Transit  Administration,  the 
Maritime  Administration,  the  National 
Highway  Traffic  Safety  Administration, 
the  Office  of  the  Secretary,  the  Research 
and  Special  Programs  Administration, 


the  St.  Lawrence  Seaway  Development 
Corporation,  and  the  U.S.  Coast  Guard. 
We  currently  are  accepting  U.S.  mail 
delivery  by  the  USPS  and  deliveries 
from  alternate  delivery  carriers.  We  also 
are  accepting  hand-delivered  packages 
in  the  Docket  Office,  which  is  located 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
In  addition,  where  possible,  we 
encourage  filers  to  use  o\a  Electronic 
Submission  System  on  the  DOT  Dockets 
Web  page  {http://dms.dot.gov)  by 
clicking  on  ES  Submit  and  following  the 
online  instructions. 

Issued  in  Washington.  DC.  on  December 
31,  2001. 
^  Kirk  K.  Van  Tine. 
General  Counsel. 
[FR  Doc.  02-657  Filed  1-9-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATKMI 

Federal  Aviation  Administration 

Notice  of  Opportunity  To  Participata, 
Criteria  Requirements  and  Cttange  of 
Application  Procedure  for  Participation 
in  the  MUitary  Airport  Program  (illAP) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  criteria  and 
application  procedure  for  designation  or 
re-designation,  for  the  fiscal  year  2002 
MAP. 

SUMMARY:  This  notice  announces  the 
criteria,  application  procedures  and 
schedule  to  be  applied  by  the  Secretary 
of  Transportation  in  designating  or  re- 
designating, and  funding  capital 
development  annually  for  15  current 
(joint-use)  or  former  military  airports 
seeking  designation  or  re-designation  to 
participate  in  the  MAP.  This  Notice 
reflects  and  incorporates  changes  made 
to  MAP  in  the  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  for  the  21st 
Century. 

The  MAP  allows  the  Secretary  to 
designate  ciurent  (joint-use)  or  former 
military  airports  for  which  grants  may 
be  made  under  the  Airport  Improvement 
Program  (AIP).  The  Secretary  is 
authorized  to  designate  an  airport  (other 
than  an  airport  so  designated  before 
August  24, 1994)  if:  (1)  The  airport  is  a 
former  mifitary  installation  closed  or 
reaUgned  under  the  Title  10  U.S.C.  2687 
announcement  of  closures  of  large 
Department  of  Defense  installations 
after  September  30, 1977,  or  under 
section  201  or  2905  of  the  Defense 


Authorization  Amendments  and  Base 
Closiue  and  Reafignment  Acts;  or  (2)  the 
airport  is  a  military  installation  with 
bodi  military  and  civil  aircraft 
operations.  The  Secretary  shall  consider 
for  designation  only  those  current  or 
former  military  airports,  at  least  partly 
converted  to  civilian  airports  as  part  of 
the  natignal  air  transportation  system, 
that  will  reduce  delays  at  airports  with 
more  than  20,000  hours  of  annual 
delays  in  commercial  passenger  aircraft 
takeoffs  and  landings,  or  will  enhance 
airport  and  air  traffic  control  system 
capacity  in  metropolitan  areas  or  reduce 
current  and  projected  flight  delays  (49 
U.S.C.  47118(c)). 

DATES:  Airport  sponsors  should  address 
written  applications  for  new  designation 
and  re-designation  in  the  MAP  to  the 
FAA  Regional  Airports  Division  or 
Airports  District  Office  that  serves  the 
airport.  That  office  of  the  FAA  must 
receive  applications  on  or  before 
February  14,  2002. 

ADDRESSES:  Submit  an  original  and  two 
copies  of  Standard  Form  (SF)  424, 
"Application  for  Federal  Assistance," 
prescribed  by  the  Office  of  Management 
and  Budget  Circular  A-102,  available  at 
http://www.  whitehouse.gov/OMB/ 
grants/index.html,  along  with  any 
supporting  and  justifying 
documentation.  Applicant  should 
specifically  request  to  be  considered  for 
designation  or  re-designation  to 
participate  in  the  fiscal  year  2002  MAP. 
Submission  should  be  sent  to  the 
Regional  FAA  Airports  Division  or 
Airports  District  Office  that  serves  the 
airport.  Applicants  may  find  the  proper 
office  on  the  FAA  Web  site  http:// 
www.faa.gov/arp/arphome.htm  or  may 
contact  the  office  below. 
FOR  RiRTMER  INFORMATION  CONTACT:  Mr. 
Murdock  ioliver.muTdock@faa.gov)  or 
Leonard  C.  Sandelli 
{len.sandelU@faa.gov),  MiUtary  Airport 
Program  Branch  (APP-420),  Office  of 
Airport  Planning  and  Programming, 
Federal  Aviation  Administration  (FAA), 
800  Independence  Avenue,  SW., 
Washington,  DC  20591,  (202)  267-8244, 
or  (202)  267-8785,  respectively. 
SUPPLEMENTARY  INFORMATION: 

General  Description  of  the  Program 

The  MAP  provides  capital 
development  assistance  to  civil  airport 
sponsors  of  designated  ciurent  (joint- 
use)  military  airfields  or  former  military 
airports  that  are  included  in  the  FAA's 
National  Plan  of  Integrated  Airport 
Systems  (NPIAS).  Airports  designated 
under  the  program  .may  obtain  funds 
from  a  set-aside  (currently  four-percent) 
of  AIP  discretionary  funds  to  undertake 
eligible  airport  development,  including 
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certain  types  of  projects  not  otherwise 
eligible  for  AIP  assistance.  Such  airports 
may  also  be  eligible  to  receive  grants 
from  other  categories  of  AIP  funding. 

Numlier  of  Airports 

A  maximimi  of  15  airports  per  fiscal 
year  may  participate  in  the  MAP  at  any 
time.  There  are  5  slots  available  for 
designation  or  re-designation  in  FY 
2002. 

Term  of  Designation 

The  maximum  period  of  eligibility  for 
any  airport  to  participate  in  the  NIAP  is 
five  fiscal  years  following  designation. 
An  airport  sponsor  having  previously 
been  in  the  program  may  apply  for  re- 
designation  and,  if  found  to  satisfy  the 
designation  criteria  upon  reapplication, 
may  have  the  opportunity  to  participate 
for  subsequent  periods,  each  not  to 
exceed  five  fiscal  years.  The  FAA  can 
designate  airports  for  a  period  less  than 
five  years.  The  FAA  will  evaluate  the 
conversion  needs  of  the  airport  in  its 
five-year  capital  development  plan  to 
determine  the  appropriate  length  of 
designation. 

Re-designation 

Title  49  of  the  United  States  Code 
section  47118(d),  permits  previously 
designated  airports  to  apply  for  re- 
designation.  Applicants  reapplying  need 
to  meet  current  eUgibility  criteria  set 
forth  at  49  U.S.C.  47118(a).  Re- 
designation  will  be  considered  largely 
in  terms  of  warranted  projects  fundable 
under  AIP  solely  through  the  MAP.  The 
airport  must  have  MAP  eligible  projects 
and  the  airport  must  continue  to  satisfy 
the  designation  criteria  for  the  MAP. 
The  FAA  will  carefully  evaluate 
applications  for  re-designation,  as  new 
candidates  tend  to  have  the  greatest 
conversion  needs. 

Eligible  Projects 

In  addition  to  other  eligible  AIP 
projects,  passenger  terminal  facilities, 
fuel  farms,  utility  systems,  surface 
automobile  parking  lots,  hangars,  and 
air  9argo  terminals  up  to  50,000  square 
feet  of  floor  space  are  all  eUgible  to  be 
funded  bom  the  MAP.  Designated  or  re- 
designated military  airports  can  receive 
not  more  than  $7,000,000  each  fiscal 
year  for  projects  to  construct,  improve, 
or  repair  terminal  building  facilities. 
Also,  designated  or  re-designated 
military  airports  can  receive  not  more 
than  a  total  of  $7,000,000  for  MAP 
eligible  projects  that  include  hangars, 
cargo  faciUties,  fuel  farms,  automobile 
surface  parking,  and  utility  work. 


Designation  Considerations 

In  making  designations  of  new 
candidate  airports,  the  Secretary  of 
Transportation  may  only  designate  an  ' 
airport  (other  than  an  airport  so 
designated  before  August  24, 1994)  if  it 
meets  the  following  general 
requirements: 

(I)(l)  The  airport  is  a  former  military 
installation  closed  or  realigned  under — 

(A)  Section  2687  of  title  10; 

(B)  Section  201  of  the  Defense 
Authorization  Amendments  and  Base 
Closure  and  Realignment  Act  (BRAC) 
(1.0  U.S.C.  2687  note);  or 

(C)  Section  2905  of  the  Defense  Base 
Closure  and  Realignment  Act  of  1990 
(10  U.S.C.  2687  note);  or 

(2)  The  airpcfrt  is  a  military 
installation  with  both  mihtary  and  civil 
aircraft  operations. 

(n)  The  airport  is  classified  as  a 
commercial  service  or  reliever  airport  in 
the  NPIAS.  One  of  the  designated 
airports,  if  included  in  the  NPIAS,  may 
be  a  general  aviation  (GA)  airport 
(public  airport  other  than  an  air  carrier 
airport,  14  CFR  152.3)  that  was  a  former 
military  installation  closed  or  realigned 
under  BRAC,  as  amended,  or  10  U.S.C. 
2687.  (49  U.S.C.  47118(g)).  There  is  no 
general  aviation  slot  available  this  fiscal 
year  because  the  slot  was  assigned  to 
Oscoda-Wurtsmith  for  two  years.  FY 
2002  is  that  airport's  second  year. 

(Ill)  In  designating  new  candidate 
airports,  the  Secretary  shall  consider  if 
a  grant  would: 

(1)  Reduce  delays  at  an  airport  with 
more  than  20,000  hours  of  annual 
delays  in  commercial  passenger  aircraft 
takeofk  and  landings;  or 

(2)  Enhance  airport  and  air  traffic 
control  system  capacity  in  a 
metropolitan  area  or  reduce  current  and 
projected  flight  delays. 

The  application  for  new  designations 
will  be  evaluated  in  terms  of  how  the 
proposed  airport  and  associated  projects 
would  contribute  to  congestion  relief 
and/or  how  the  airport  would  enhance 
air  traffic  or  airport  system  capacity  and 
provide  adequate  user  services. 

Project  Evaluation 

Recently  approved  Base  Closure  and 
Realignment  Acts  or  Title  10  U.S.C. 
2678  military  airports  as  well  as  active 
military  airfields  with  new  joint  use 
agreements  will  be  in  the  greatest  need 
of  funding  to  convert  to  or  to 
incorporate  civil  airport  operations 
successfully.  Newly  converted  airports 
and  new  joint-use  locations  frequently 
have  minimal  capital  development 
resources  and  will  therefore  receive 
priority  consideration  for  designation 
and  MAP  funding.  The  FAA  will 


evaluate  the  need  for  eligible  projects 
based  upon  information  in  the 
candidate  airport's  five  year  Airport 
Capital  Improvement  Plan  (ACIP).  Of 
particular  concern  is  whether  these 
projects  are  related  to  development  of 
that  airport  and/or  the  air  traffic  control 
system.  It  is  the  intent  of  the  Secretary 
of  Transportation  to  fund  those  airport 
projects  where  the  benefits  to  the 
capacity  of  the  air  traffic  control  or 
airport  systems  can  be  maximized,  and/ 
or  where  the  contribution  to  reducing 
congestion  can  be  maximized. 

1.  The  FAA  vrtll  evaluate  the 
candidate  airports  and/or  the  airports 
such  candidate  airports  would  relieve 
based  on  the  following  specific  factors: 

•  Compatibility  of  airport  roles  and 
the  ability  of  the  airport  to  provide  an 
adequate  airport  facility; 

•  The  capability  of  the  candidate 
airport  and  its  airside  and  landside 
complex  to  serve  aircraft  that  otherwise 
must  use  the  relieved  airport; 

•  Landside  surfece  access; 

•  Airport  operational  capability, 
including  peak  hour  and  annual 
capacities  of  the  candidate  airport; 

•  Potential  of  other  metropolitan  area 
airports  to  relieve  the  congested  airport; 

•  Ability  to  satisfy,  reUeve  or  meet  air 
cargo  demand  within  the  metropoUtan 
area; 

•  Forecasted  aircraft  and  passenger 
levels,  type  of  air  carrier  service 
anticipated,  i.e.,  scheduled  and/or 
charter  air  carrier  service; 

•  Type  and  capacity  of  aircraft 
projected  to  serve  the  airport  and  level 
of  operations  at  (he  relieved  airport  and 
the  candidate  airport; 

•  The  potential  for  the  candidate 
airport  to  be  served  by  aircraft  or  users, 
including  the  airlines,  serving  the 
congested  airport; 

•  Ability  to  replace  an  existing 
commercial  service  or  reliever  airport 
serving  the  area;  and 

•  Any  other  dociunentation  to 
support  the  FAA  designation  of  the 
candidate  airport. 

2.  The  FAA  will  evaluate  the 
development  needs,  which  if  funded, 
would  make  the  airport  a  viable  civil 
airport  that  will  enhance  system 
capacity  or  reduce  delays.  Newly  closed 
installations  or  airport  sponsors  with 
new  joint-use  agreements  with  existing 
military  aviation  facilities  will  be 
strongly  considered  for  designation 
since  they  tend  to  have  the  greatest 
conversion  needs. 

Application  Procedures  and  Required 
Documentation 

Airport  sponsors  applying  for 
designation  or  re-designation  must 
complete  and  submit  an  SF  424, 
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"Application  for  Federal  Assistance," 
and  supporting  documentation  to  the 
appropriate  FAA  office  serving  that 
airport.  The  SF  424  must  indicate 
whether  it  is  an  initial  appUcation  or 
reapplication  for  the  MAP,  and  must  be 
accompanied  by  the  documentation  and 
justification  listed  below: 

(A)  Identification  as  Current  or 
Former  Military  Airport.  The 
application  must  identify  the  airport  as 
either  a  ciuxent  or  former  military 
airport  and  indicate  whether  it  was: 

(1)  Closed  or  reahgned  imder  section 
201  of  the  Defense  Autharization 
Amendments  and  Base  Closure  and 
Realignment  Act,  and/or  section  2905  of 
the  Defense  Base  Closing  and 
Realignment  Act  of  1990  (Installations 
Approved  for  Closiu«  by  the  Defense 
Base  Realignment  and  Closiire 
Commissions),  or 

(2)  Closed  or  realigned  pursuant  to  10 
U.S.C.  2687  as  excess  property  (bases 
announced  for  closure  by  DOD  piu-suant 
to  this  title  after  September  30, 1977 
(this  is  the  date  of  announcement  for 
closure  and  not  the  date  of  the  deed  to 
the  airport  sponsor)),  or 

(3)  A  military  installation  with  both 
military  and  civil  aircraft  operations. 

(B)  Qualifications  for  MAP: 
For  (1)  through  (7)  below  the 

applicant  does  not  need  to  resubmit  any 
unchanged  documentation  that  has  been 
previously  submitted  to  the  Regional 
Airports  Division  or  Airports  District 
Office. 

(1)  Dociunentation  that  the  airport 
meets  the  definition  of  a  "public 
airport"  as  defined  in  49  U.S.C. 
47102(16). 

(2)  Documentation  indicating  that  the 
required  environmental  review  process 
for  civil  reuse  or  joint-use  of  the  military 
airfield  has  been  completed.  This 
environmental  review  would  not 
include  review  of  the  individual 
projects  to  be  funded  by  the  MAP. 
Rather,  the  documentation  should 
reflect  that  the  environmental  review 
necessary  to  convey  the  property,  enter 
into  a  long-term  lease,  or  sign  a  joint  use 
agreement  has  been  completed.  The 
military  department  conveying  or 
leasing  the  property,  or  entering  into  a 
joint  use  agreement,  generally  has  the 
lead  responsibiUty  for  this 
environmental  review.  The 
environmental  review  and  approvals 
must  indicate  that  the  operator  or  owner 
of  the  airport  has  good  title;  satisfactory 
to  the  Secretary,  or  gives  assurance  that 
good  title  will  be  acquired,  to  meet  AIP 
requirements. 

(3)  In  the  case  of  a  former  military 
airport,  documentation  that  the  eligible 
airport  sponsor  holds  or  will  hold 
satisfactory  title,  a  long-term  lease  in 


furtherance  of  conveyance  of  property 
for  airport  purposes,  or  a  long-term 
interim  lease  for  25  years  or  more,  to  the 
property  on  which  the  civil  airport  is 
being  located.  Documentation  that  an 
application  for  surplus  or  BRAC  airport 
property  has  been  accepted  by  the 
Government  is  sufficient  to  indicate  the 
eligible  airport  sponsor  holds  or  will 
hold  adequate  title  or  a  long-term  lease. 

(4)  In  the  case  of  a  current  military 
airport  documentation  that  the  airport 
sponsor  has  an  existing  joint-use 
agreement  with  the  miUtary  department 
having  jurisdiction  over  the  airport. 
This  is  necessary  so  the  FAA  can  legally 
issue  grants  to  the  sponsor. 

(5)  Socimientation  that  the  service 
level  of  the  airport  is  expected  to  be 
classified  as  a  "commercial  service 
airport"  or  a  "reliever  airport"  as 
defined  in  49  U.S.C.  47102(7)  and 
47102(18). 

(6)  Dociunentation  that  the  airport 
owner  is  an  eligible  airport  "sponsor"  as 
defined  in  49  U.S.C.  47102(19). 

(7)  Dociunentation  that  the  airport  has 
an  unconditionally  approved  airport 
layout  plan  (ALP)  and  a  five-year 
Airport  Capital  Improvement  Program 
(ACIP)  indicating  all  eligible  grant 
projects  seeking  to  be  funded  either 
from  the  MAP  or  other  portions  of  the 
AIP. 

(8)  Information  identifying  the 
existing  and  potential  levels  of  visual  or 
instrument  operations  and  aeronautical 
activity  at  the  current  or  former  military 
airport  and,  if  applicable,  the  relieved 
airport.  Also,  if  applicable,  information 
on  how  the  airport  contributes  to  air 
traffic  system  or  airport  system  capacity. 
If  served  by  commercial  air  carriers,  the 
revenue  passenger  and  cargo  levels 
should  be  provided. 

(9)  A  description  of  the  airport's 
projected  civil  role  and  development 
needs  for  transitioning  fitim  use  as  a 
military  airfield  to  a  civil  airport, 
including  how  development  projects 
would  serve  to  reduce  delays  at  an 
airport  with  more  than  20,000  hours  of 
annual  delays  by  commercial  passenger 
aircraft  takeoffs  and  landings  or  enhance 
capacity  in  a  metropolitan  area. 

(10)  A  description  of  the  existing 
airspace  capacity.  Describe  how 
anticipated  new  operations  would  afiiect 
the  surrounding  airspace  and  air  traffic 
flow  patterns  in  the  metropolitan  area  in 
or  near  which  a  current  or  former 
military  airport  is  located.  Include  a 
discussion  of  the  level  to  which 
operations  at  this  airport  create  airspace 
conflicts  that  may  cause  congestion  or 
whether  air  traffic  works  into  the  flow 
of  other  air  traffic  in  the  area. 

(11)  A  description  of  the  airport's  five- 
year  AQP,  including  a  discussion  of 


major  projects,  their  priorities,  projected 
schedule  for  project  accomplishment, 
and  estimated  costs.  The  AQP  must 
specifically  identify  the  safety,  capacity 
and  conversion  related  projects, 
associated  costs,  and  projected  five-year 
schedule  of  project  construction, 
including  tbose  requested  for 
consideration  for  MAP  funding. 

(12)  A  description  of  those  projects 
that  are  consistent  with  the  role  of  the 
airport  and  effectively  contribute  to  the 
joint  use  or  conversion  of  the  airfield  to 
a  civil  airport.  The  projects  can  be 
related  to  various  improvement 
categories  depending  on  what  is  needed 
to  convert  fitim  military  to  civil  airport 
use,  to  meet  required  civil  airport 
standards,  and/or  to  provide  capacity  to 
the  airport  and/or  airport  system.  The 
projects  selected;  i.e.,  safety-related, 
conversion-related,  and/or  capacity- 
related,  must  be  identified  and  fully 
explained  based  on  the  airport's 
planned  use.  Those  projects  that  may  be 
eligible  imder  MAP,  if  needed  for 
conversion  or  capacity-related  purposes, 
must  be  clearly  indicated,  and  include 
the  following  information: 

Airside: 

•  Modification  of  airport  or  military 
airfield  for  safety  purposes,  including 
airport  pavements  modifications  (i.e. 
widening),  marking,  lighting, 
strengthening,  drainage  or  modifying 
other  structures  or  features  in  the  airport 
environs  to  meet  civil  standards  for 
airport  imaginary  surfaces  as  described 
in  14  CFR  part  71. 

•  Construction  of  fecilities  or  support 
facilities  such  as  passenger  terminal 
gates,  aprons  for  passenger  terminals, 
taxi  ways  to  new  terminad  facilities, 
aircraft  parking,  and  cargo  faciUties  to 
accommodate  civil  use. 

•  Modification  of  airport  or  military 
utilities  (electrical  distribution  systems, 
communications  lines,  water,  sewer, 
storm  drainage)  to  meet  civil  standards. 
Also,  modifications  that  allow  utiUties 
on  the  civil  airport  to  operate 
independently-,  where  other  portions  of 
the  base  are  conveyed  to  entities  other 
than  the  airport  sponsor  or  retained  by 
the  Government. 

•  Purchase,  rehabilitation,  or 
modification  of  airport  and  airport    . 
support  facilities  and  equipment, 
including  snow  removal,  aircraft  rescue, 
fire  fighting  buildings  and  equipment, 
airport  seciuity,  lighting  vaults,  and 
reconfiguration  or  relocation  of  eligible 
building  for  more  efficient  civil  airport 
operations. 

•  Modification  of  airport  or  military 
airfield  fuel  systems  and  fuel  farms  to 
accommodate  civil  aviation  use. 

•  Acquisition  of  additional  land  for 
runway  protection  zones,  other 
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approach  protection,  or  airport 
development. 

•  Cargo  facility  requirements. 

•  Modifications  which  will  permit 
the  airfield  to  accommodate  general 
aviation  users. 

Landside: 

•  Construction  of  surface  parking 
areas  and  access  roads  to  accommodate 
automobiles  in  the  airport  terminal  and 
air  cargo  areas  and  provide  an  adequate 
level  of  access  to  the  airport. 

•  Construction  or  relocation  of  access 
roads  to  provide  efficient  and 
convenient  movement  of  vehicular 
traffic  to,  on,  and  from  the' airport, 
including  access  to  passenger,  air  cargo, 
fixed  base  operations,  and  aircraft 
maintenance  areas. 

•  Modification  or  construction  of 
facilities  such  as  passenger  terminals, 
surface  automobile  park^  lots, 
hangars,  air  cargo  terminal  buildings, 
and  access  roads  to  cargo  facilities  to 
accommodate  civil  use. 

(13)  An  evaluation  of  the  ability  of 
surface  transportation  facilities  (road, 
rail,  high-speed  rail,  maritime)  to 
provide  intermodal  connections. 

(14)  A  description  of  the  type  and 
level  of  aviation  and  community  interest 
in  the  civil  use  of  a  ciuxent  or  former 

.  military  airport. 

(15)  One  copy  of  the  FAA-approved 
ALP  for  each  copy  of  the  application. 
The  ALP  or  supporting  information 
should  clearly  show  capacity  and 
conversion  related  projects.  Also,  other 
information  such  as  project  costs, 
schedule,  project  justification,  other 
maps  and  drawings  showing  the  project 
locations,  and  any  other  supporting 
documentation  that  would  make  the 
appUcation  easier  to  understand  should 
be  included.  These  maps  and  ALP's 
should  be  cross-referenced  with  the 
project  costs  and  project  descriptions. 

Re-designation  of  Airports  Previously 
Designated  and  Applying  for  Up  to  an 
Additional  Five  Years  in  the  Program 

Airports  applying  for  re-designation 
to  the  Military  Airport  Program  need  to 
submit  the  same  information  required 
by  new  candidate  airports  applying  for 
a  new  designation.  On  the  SF  424, 
Application  for  Federal  Assistance, 
prescribed  by  the  Office  of  Management 
and  Budget  Circular  A-102,  airports 
must  indicate  their  application  is  for  re- 
designation  to  the  MAP.  In  addition  to 
the  above  information,  they  must 
explain: 

(1)  Why  a  re-designation  and 
additional  MAP  eligible  project  funding 
is  needed  to  accomplish  the  conversion 
to  meet  the  civil  role  of  the  airport  and 
the  preferred  time  period  for  re- 
designation; 


(2)  Why  funding  of  eligible  work 
under  other  categories  of  AIP  or  other 
sources  of  funding  would  not 
accomplish  the  development  needs  of 
the  airport; 

(3)  Why,  based  on  the  previously 
funded  MAP  projects,  the  projects  and/ 
or  funding  level  were  insufficient  to 
accomplish  the  airport  conversion  needs 
and  development  goals;  and 

(4)  The  term  of  the  re-designation,  not 
to  exceed  five  years,  for  which  the 
airport  is  applying. 

■fhis  notice  is  issued  pursuant  to  Title 
49  U.S.C.  47118. 

Issued  at  Washington,  DC,  on  January  4. 
2002. 

Benito  DeLeon. 

Deputy  Director,  Office  of  Airport  Planning 
and  Programming. 
[FR  Doc.  02-651  Filed  1-9-02;  8:45  am) 

BILUNG  CODE  4»10-13-r 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notica  of  Intent  To  Rule  on  Application 
(02-02-U-OO-HGR)  To  U«e  a 
Pasaengar  Facility  Charge  (PFC)  at 
Hagaratown  Regional  Airport— Richard 
A.  Hanaon  FMd,  Hagaratown,  MD 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  nde  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
appUcation  to  impose  and  use  a 
passenger  facility  charge  (PFC)  at 
Hagerstown  Regional  Airport — Richard 
A.  Henson  Field  imder  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  K  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  part  158  of 
the  Federal  Aviation  Regidations  (14 
CFR  part  158). 

DATES:  Comments  must  be  received  on 
or  before  February  11,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Arthur  Winder,  Project 
Manager,  Washington  Airports  District 
Office,  23723  Air  Freight  Lane.  Suite 
210,  Dulles,  VA  22016. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  dehvered  to  Carolyn  S. 
Motz,  Airport  Manager,  Board  of  County 
Commissioners  of  Washington  Coimty, 
Maryland  at  the  following  address: 
Hagerstown  Regional  Airport — Richard 
A.  Henson  Field,  18434  Showaltw  Road, 
Hagerstown.  Maryland  21742-1347. 


Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Board  of 
County  Commissioners  of  Washington 
County,  Maryland  imder  §  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  Winder.  Project  Manager, 
Washington  Airports  District  Office, 
23723  Air  Freight  Lane.  Suite  210. 
Dulles,  VA  22016,  (703)  661-1363.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  a  PFC  at  Hagerstown  Regional 
Airport — Richard  A.  Henson  Field 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  January  28. 1999,  the  FAA 
determined  that  the  application  to 
impose  and  use  a  PFC  submitted  by  the 
Board  of  County  Commissioners  of 
Washington  County,  Maryland  was 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  April  30, 1999. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  AppUcation  No.:  02-02-U-OO- 
HGR- 
Level  of  the  proposed  PFC:  $4.50. 
Proposed  charge  effective  date: 
January  1,  2002. 

Proposed  charge  expiration  date:  July 
8.  2003. 

Total  estimated  PFC  revenue: 
$206,000. 

Brief  description  of  proposed 
projects): 

— Construct  Snow  and  Equipment 
Maintenance  Building. 
Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Nonscheduled/ 
On-Demand  Air  Carrier  fiUng  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Airports  Division,  AEA-610, 1  Aviation 
Plaza,  Jamaica,  NY  11434-4809. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Hagerstown 
Regional  Airport — ^Richard  A.  Henson 
Field. 
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Issued  in  Dulles,  VA  22016,  January  3, 
2002.  , 

Terry  ].  Page, 

Manager,  Washington  Airports  District  Office. 
(FR  Doc.  02-654  Filed  1-9-02;  8:45  am] 

aajJNG  CODE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

FMeral  Motor  Carrier  Safety 
Administration  { 

[DodMl  Na  FMCSA-2001-9688] 

Agency  information  Coliection 
Actlvltiea  Under  0MB  Review:  0MB 
Control  Ho.  2126-0001  (Driver's 
Itocord  of  Duty  Status) 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  FMCSA  announces  that 
the  hiformation  Collection  Request  (ICR) 
described  in  this  notice  is  being  sent  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval.  The 
FMCSA  is  requesting  approval  of  the 
information  that  is  required  for  the 
Record  of  Duty  Status  (RODS)  of  drivers 
of  commercial  motor  vehicles  (CMVs). 
This  information  collection  is  necessary 
to  ensure  that  motor  carriers  and  CMV 
drivers  comply  with  the  limitations  on 
maximum  driving  and  duty  time 
prescribed  in  the  Federal  Motor  Carrier 
Safety  Regulations  (FMCSRs).  The  ICR 
describes  the  information  collection  and 
its  expected  burden.  FMCSA  is  sending 
the  ICR  to  OMB  in  accordance  with  the 
terms  of  the  Paperwork  Reduction  Act 
of  1995.  The  FMCSA  published  the 
required  Federal  Register  notice 
offering  a  60-day  comment  period  on 
this  information  collection  on  May  21, 
2001  (66  FR  28017).  Two  comments 
were  received  during  this  comment 
period  and  are  addressed  below. 
DATES:  Please  submit  comments  by 
February  11,  2002. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  725  Seventeenth  Street  NW., 
Washington,  DC  20503,  Attention:  DOT 
Desk  Officer.  We  particularly  request 
your  comments  on  whether  the 
collection  of  information  is  necessary 
for  the  FMCSA  to  meet  its  goal  of 
reducing  truck  crashes,  including: 
whether  the  information  is  useful  to  this 
goal;  the  accuracy  of  the  estimate  of  the 
burden  of  the  inftmnation  collection; 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  and 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
OMB  wants  to  receive  comments  within 
30  days  of  publication  of  this  notice  in 
order  to  act  on  the  ICR  quickly. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  F.  Schultz.  Jr.  (202)  366-2718. 
Driver  and  Carrier  Operations  (MC- 
PSD),  Federal  Motor  Carrier  Safety 
Administration.  400  Seventh  Street  SW., 
Washington,  DC  20590.  Office  hours  are 
from  7:30  a.m.  to  4:00  p.m.,  e.t.,  Monday 
through  Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Title:  Driver's  Record  of  Duty  Status 
OMB  Approval  Number:  2126-0001 
Background:  The  record  of  duty  status 
(RODS)  is  the  primary  tool  used  by  the 
FMCSA  to  determine  the  compliance  of 
motor  carriers  and  CMV  drivers  with  the 
maximum  driving  and  duty  time 
limitations  prescribed  in  the  FMCSRs. 
States  that  receive  Motor  Carrier  Safety 
Assistance  Program  (MCSAP)  grants 
bom  the  FMCSA  employ  these  tools  to 
determine  the  regulatory  compliance  of 
CMV  drivers  diuing  safety  inspections. 
The  information  contained  in  the  RODS 
determines  whether  a  driver  can  drive  a 
CMV  on  any  given  day,  based  upon  the 
duty  hours  and  driving  time  recorded  by 
the  driver  over  the  previous  7  to  8  days. 
The  RODS  is  an  important  tool  to  help 
ensiue  the  safety  of  the  general  public 
by  reducing  the  number  of  tired  drivers 
on  the  nation's  highways. 

On  May  21,  2001,  the  FMCSA  gave 
notice  that  the  agency  intended  to  seek 
OMB  approval  of  the  renewal  of  this 
information  collection  (66  FR  28017). 
The  Notice  solicited  public  comment; 
two  comments  were  received.  Both 
comments  indicated  that  both  drivers 
and  carriers,  in  complying  with  the 
paperwork  associated  with  the  RODS, 
consume  more  time  than  FMCSA  had 
estimated.  The  American  Trucking 
Association  (ATA)  reported  the  results 
of  a  survey  of  its  members.  Member 
drivers  estimated  that  it  takes  10  to  15 
minutes  per  day  to  properly  complete  a 
log  sheet.  Member  motor  carriers 
estimated  that  it  takes  9  minutes  per  day 
to  "review,  check  for  accuracy,  and  file" 
each  record  of  duty  status.  The  Owner- 
Operators  Independent  Drivers 
Association  (OOIDA)  also  provided 
estimates  from  its  members.  Member 
drivers  estimated  that  it  takes 
"approximately  15  minutes"  per  day  to 
properly  complete  a  log  sheet.  Member 
motor  carriers  estimated  that  it  takes  9 
to  10  minutes  daily,  per  RODS,  to 
receive,  process  and  store  the 
information. 

In  light  of  the  comments  received 
FMCSA  has  reconsidered  the 


assiunptions  we  applied  in  developing 
our  previous  estimates.  In  addition,  the 
agency  conducted  a  small  number  of 
"time  trials"  to  examine  the  process  of 
completing  a  RODS  more  closely.  The 
agency  separated  the  standard  RODS 
into  three  parts:  the  basic  information  at 
the  top  of  the  log,  the  large  area  for 
tracking  the  actual  duty  status  through 
the  day,  and  the  siunmary  portion.  The 
agency  determined  that  the  industry 
average  for  each  part  of  the  RODS  were 
as  follows: 

Date,  name  and  address  of  the  motor 
carrier,  vehicle  number  and  total 
miles — 1  minute. 

30  to  45  seconds  per  change  of  duty 
status  (each  individual  grid  entry)  with 
6  to  8  changes  of  duty  status  per  day  for 
most  drivers — 4  minutes  and  30 
seconds. 

Addition  of  the  total  hours  for  each 
status  line,  and  for  the  24-hour  period — 

1  minute. 

FMCSA  has  previously  estimated  that 

2  minutes  daily  are  required  for  a  driver 
to  complete  a  RODS.  We  now  estimate 
that  6.5  minutes  daily  are  required  to 
complete  minimally  compliant  RODS. 
The  agency  does  not  doubt  that  for  some 
drivers  in  some  segments  of  the  trucking 
industry  the  daily  times  are  as  great  as 
the  comments  suggest.  However,  we  feel 
that  6.5  minutes  provides  a  more 
reasonable  industry-wide  average  of  the 
amoimt  of  time  a  (friver  requires  to 
complete  a  RODS. 

FMCSA  has  previously  estimated  that 
a  motor  carrier  requires  30  seconds 
daily  per  driver  to  file  a  RODS.  In  light 
of  the  comments  received  from  these 
two  organizations,  we  have 
reconsidered  the  assumptions  we 
applied  in  developing  our  estimate.  We 
now  estimate  that  3  minutes  daily  per 
driver  are  required  for  a  motor  carrier  to 
file  each  RODS.  We  are  also  guided  by 
the  fact  that  the  regulations  do  not 
require  the  motor  carrier  to  review  each 
and  every  RODS  of  its  drivers;  it  is 
sufficient  if  the  carrier  develops  some 
form  of  systemic  review  of  these 
records,  such  as  periodic  random  spot 
checks,  to  assure  that  they  are  being 
completed  properly. 

On  May  2,  2000,  FMCSA  proposed  a 
comprehensive  revision  of  the  HOS 
Rules  (65  FR  25539).  The  agency  is 
continuing  its  review  of  more  than 
50,000  comments  to  these  proposed 
rules.  The  agency  also  held  eight  public 
hearings  and  three  roimdtables,  and  is 
reviewing  the  transcripts  of  these 
proceedings.  The  review  is  continuing. 

Eartier,  on  April  20, 1998,  FMCSA 
published  an  NPRM  (63  FR  19457)  in 
response  to  a  statutory  mandate  to 
amend  the  HOS  regulations  by  defining 
and  describing  the  supporting 
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documents  necessary  to  substantiate  the 
RODS.  FMCSA  incorporated  this  NPRM, 
and  the  comments  received  to  it,  into 
the  proposed  HOS  Rules. 

FMCSA  is  proposing  changes  to  the 
HOS  rules  because  the  transportation 
system  of  the  United  States  has  changed 
significantly  over  the  65  years  since  the 
current  rules  were  promulgated. 
Research  today  indicates  that  under  the 
current  HOS  rules,  drivers  do  not  have 
sufficient  opportunities  to  get 
restorative  sleep.  There  is  strong 
evidence  that  new  rules  could 
substantially  reduce  the  fatalities  and 
injiuies  that  occur  each  year  because  of 
drowsy,  tired,  or  fatigued  CMV  drivers. 
Legislation  prdhibited  the  Department 
from  issuing  a  final  rule  in  FY  2001,  but 
allowed  all  other  stages  of  the 
rulemaking  to  proceed.  The  new 
FMCSA  Administrator,  recently 
confirmed  by  the  Congress,  wiU  review 
and  direct  the  futiue  of  this  effort. 

Respondents:  The  respondents  are 
CMV  drivers  and  motor  carriers.  The 
burden  is  imposed  on  both.  Drivers 
must  complete  an  RODS,  imder  the 
Hoius-of-Service  rules  or  compatible 
State  regulations,  and  submit  it  to  the 
motor  carrier.  Motor  carriers  must 
collect  and  store  the  RODS,  and  review 
it  for  acciu^cy. 

Number  of  Drivers 

FMCSA  estimates  that  6,436,430  CMV 
drivers  are  required  to  complete  RODS, 
whether  paper  or  timecard.  FMCSA 
assumes  no  reduction  in  burden  for  the 
use  of  EOBRs.  FMCSA  believes  that 
only  motor  carriers  with  large  numbers 
of  drivers  employ  this  technology 
because  it  is  not  economically  feasible 
for  medium  and  small  sized  carriers. 
FMCSA  believes  that  approximately  five 
per  cent  of  motor  carriers  ourently  use 
EOBRs,  and  that  this  munber  is  not 
likely  to  rise  significantly  in  the  absence 
of  a  regulation  mandating  their  use.  The 
agency  feels  that  the  EOBRs  play  such 
a  minor  role  that  no  adjustments  to  the 
estimates  are  necessary  to  account  for 
their  use;  all  subject  motor  carriers  and 
drivers  will  be  assumed  to  employ 
either  paper  or  timecard  RODS. 

The  estimate  of  6,436,430  drivers 
includes  interstate  drivers  and  intrastate 
drivers.  This  estimate  is  currently  being 
used  by  FMCSA  for  estimating  other 
pertinent  information  collection 
burdens.  Intrastate  drivers  are  included 
because  states  electing  to  accept  Federal 
grants  under  MCSAP  must  enact  state 
laws  which  parallel  the  FMCSRs.  Most 
states  have  such  parallel  laws 
mandating  the  completion  and 
maintenance  of  RODS.  The  collection 
burden  imposed  by  those  state  laws  is 


included  in  the  Federal  biu-den  for 
piuposes  of  this  calculation. 

The  estimate  of  6,436,430  drivers 
includes  both  commercial  driver's 
license  (CDL)  and  non-CDL  drivers 
subject  to  FMCSA  regulations.  Data  and 
sampling  weights  from  the  1999 
Controlled  Substances  and  Alcohol 
Testing  Siuvey  were  used  to  generate  an 
estimate  of  the  number  of  CDL  drivers. 
An  estimate  of  non-CDL  drivers  was 
obtained  by  calculating  the  ratio  of  CDL 
to  non-CDL  drivers  in  FMCSA's  Motor 
Carrier  Management  Information  System 
(MCMIS).  FMCSA  also  employed  figiu-es 
derived  from  the  Truck  Inventory  and 
Use  Survey  compiled  by  the  Bureau  of    - 
the  Census,  U.S.  Department  of 
Commerce.  FMCSA  is  making  other 
efforts  to  determine  the  number  of  CMV 
-  drivers,  and  these  efforts  will  help  the 
agency  to  define  this  population. 

CMV  drivers  engage  in  four  categories 
of  operation,  as  follows: 


Type  of  operation 

Nufnberof 
drivers 

Lona-haul               

424,804 

Regional —.. 

Local  delivefv 

823,863 
3.997,023 

Local  services 

1.190.740 

Total 

6.436,430 

FMCSA  believes  that  CMV  drivers 
subject  to  these  regulations  work  240 
workdays  per  year.  Six  and  a  half 
minutes  for  each  of  240  days  creates  a 
total  time  burden  of  26  hours  per  year 
for  the  average  CMV  driver.  Thus  the 
total  burden  hours  for  CMV  drivers  is 
110,407.284.  as  follows: 


FMCSA  does  not  report  the  burden 
hoxirs  associated  with  the  collection  of 
time  card  information  because DOL 
reports  this  biuden  imder  OMB  No. 
1215-0017,  titled,  "Records  To  Be  Kept  * 
By  Employers— FLS A. "  FMCSA 
believes  that  all  "Local,  Services"  CMV 
drivers  are  eligible  for,  and  employ, 
time  cards.  In  addition,  FMCSA  believes 
that  twenty-five  per  cent  (25%)  of  the 
"Local,  deUvery"  CMV  drivers  are 
eligible  to  use  time  cards.  Thus  the 
number  of  CMV  drivers  who  are 
pertinent  to  these  calculations  is 
4,246,434,  as  follows: 


Type  of  operation 

Number  of 
drivers 

Lono-ttaul 

424,804 

Regional 

Local  delivery:  3,997,023  x  .75  = 
Local,  services 

823,863 

2.997,767 

0 

Total 

4,246,434 

Number  of  Burden  Hours:  CMV  Driver 

The  amoimt  of  time  required  to  fill 
out  a  RODS  varies  with  the  munber  of 
stops  and  with  changes  in  a  driver's 
status  (e.g.from  "on-duty  driving"  to 
"on-duty  not  driving").  FMCSA 
estimates  that  CMV  drivers  take  an 
average  of  six  minutes  and  thirty 
seconds  daily  to  complete  the  RODS. 


Number  of  drivers 

Hours 
per 
year 

Total  bur- 
den hours 

4  246  434     

26 

110,407,284 

Number  of  Burden  Hours:  Motor 
Carrier 

Motor  carriers  are  required  to  retain 
RODS  for  a  period  of  six  months  (49 
CFR  395.8(k)).  The  motor  carrier  must 
also  systematically  review  the  RODS  of 
its  drivers  to  ensure  that  they  are 
complete  and  accurate  (49  CFR 
395.8(e)).  FMCSA  estimates  a  motor 
carrier  spends  an  average  of  three 
minutes  per  driver  per  day  complying 
with  these  requirements.  Three  minutes 
for  each  of  240  days  creates  a  total  time 
burden  for  motor  carriers  of  12  hours 
per  year  for  each  CMV  driver.  Thus  the 
total  burden  hours  for  motor  carriers  is 
50,957,208.  as  follows: 


Number  of  drivers 

Hours 
per 
year 

Total  bur- 
den hours 

4  246,434 

12 

50.957.206 

Total  Burden  Hours 


r 


The  estimated  annual  burden  of  this 
information  collection,  for  both  the 
CMV  driver  and  the  motor  carrier,  is 
161,364,492  burden  hours,  as  follows: 


Total  burden 
hours:  driver 

Total  burden 
hours:  carrier 

Total  burden 
hours 

110,407,284  .. 

50.957,208 

161.364.492 

Authority:  The  Paperwork  Reduction  Act 
of  1995;  44  U.S.C.  Chapter  35,  as  amended; 
and  49  CFR  1.73. 

Issued  on:  December  20.  2001. 
Joseph  M.  Clapp. 

Administrator. 

[FR  Doc.  02-664  Filed  1-9-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      Electronic  Access  or  Filing 


Federal  Motor  Carrier  Safcrty 
Administration  | 

[Ooctet  No.  FMCSA-2001-110S5]       ■ 

Motor  Carrier  Safety  Research  and 
Technology:  Second  Annual  Workshop 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Notice  of  public  meeting; 
workshop  participation;  request  for 
comments. 

SUMMARY:  This  notice  invites 
partitipation  in  a  worluhop  addressing 
issues  related  to  safety  and  security  in 
Motor  Carrier  Safety  Research  and 
Technology  Development  Program  and 
requests  comment  from  those  unable  to 
attend  the  workshop.  The  workshop  is 
being  sponsored  by  FMCSA 's  Office  of 
Research  and  Technology.  It  will  be 
held  at  the  close  of  the  Transportation 
Research  Board's  Annual  Meeting  on 
January  17,  2002,  in  Washington,  DC. 
The  workshop  will  promote  discussion 
of  the  accomplishments  of  the  Office  of 
Research  and  Technology  since  the 
Transportation  Research  Board's  annual 
meeting  of  2001;  facilitate  the  sharing  of 
information  regarding  specific  research 
and  technology  projects  completed 
during  the  2001  calendar  year;  and 
provide  a  forum  for  interested  parties  to 
discuss  their  views  regarding  the 
planned  or  proposed  projects  in  the  area 
of  research  and  technology. 
DATES:  The  meeting  and  workshop  will 
be  held  on  Thursday,  January  17,  2002, 
from  8:30  a.m.  to  5:00  p.m.  If  you  would 
like  your  comments  to  be  available  by 
the  date  of  the  meeting,  submit  the 
comments  to  the  DOT  Docket  Clerk  as 
described  below  by  January  13,  2002.  If 
you  are  imable  to  attend  the  meeting, 
comments  should  be  submitted  to  the 
DOT  Docket  Clerk  before  January  31, 
2002. 

ADDRESSES:  The  meeting  and  workshop 
will  be  held  at  the  Marriott  Wardman 
Park  Hotel,  2660  Woodley  Road,  NW., 
Washington,  DC  20008.  Mml  comments 
to  Docket  aerk,  U.S.  DOT  Dockets 
Management  Facility,  Room  PL-401, 
400  7th  Street,  SW.,  Washii^on,  DC 
20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Albert  Alvarez,  Office  of  Research  and 
Technology,  (202)  358-5684,  Federal 
Motor  Carrier  Safety  Administration, 
400  Virginia  Avenue,  SW.,  Suite  600, 
Washii^on,  DC  20590.  Office  hours  are 
from  8:00  a.m.  to  4:30  p.m.  e.t.,  Monday 
through  Friday,  except  Federal 
Holidays. 

SUPPLEMENTARY  INFORMATION: 


Internet  users  can  submit  or  review 
comments  online  through  the  Document 
Management  System  (DMS)  website  at: 
httpj/dmses.dotgov.  Detailed 
information  on  the  workshop  and 
Program  areas  is  available  at 
www.  volpe.  dot.gov/outreach/fmcsatrb. 
Participants  can  pre-register  for  the 
workshop  at  the  Transportation 
Research  Board  website:  www.trb.org/ 
trb/meeting. 

The  Federal  Motor  Carrier  Research 
and  Technology  Development  Program 
supports  FMCSA  safety  activities  and 
initiatives  through  the  discovery, 
application,  and  dissemination  of  new 
knowledge  (research);  and  the 
assessment,  development,  deployment, 
and  promotion  of  new  devices  and 
systems  (technology). 

The  Workshop  Agenda  will  include: 

1.  Plenary  Session 

2.  Accomplishment  reports  on  the  five 

program  areas 

3.  Box  Limch 

4.  Breakout  Sessions  in  the  five  program 

areas  regarding  planned  or 
proposed  futiue  projects 

5.  Wrap-up  and  Evaluations 

Meeting  and  workshop  attendance  is 
open  to  the  public,  but  is  limited  in 
space.  For  the  morning  Workshop 
Plenary  Session  there  is  no  limit  on 
space.  Seating  for  the  afternoon 
Breakout  Sessions  will  be  on  a  first- 
come  basils.  The  registration  for  an 
entire  day  includes  a  limch  fee. 

For  information  on  facilities  or 
services  for  individuals  with 
disabilities,  or  to  request  special 
assistance  or  meals  at  the  meetings, 
contact  Delores  Hilton,  Traiisportation 
Research  Board  (202)  334-2960. 

Comments  from  those  who  attend  the 
meeting  and  workshop  will  be 
transcribed.  A  copy  of  the  transcript 
will  be  placed  in  the  public  docket. 
Feedback  from  all  parties  will  be  used 
as  the  basis  for  a  final  Workshop  Report. 
The  report  will  also  be  available  to  the 
public  at  the  Volpe  website  which  has 
information  on  the  workshop. 

If  you  wish  to  submit  written 
comments  or  statements  concerning  the 
meeting  and  this  notice,  submit  the 
information  to  the  public  docket  listed 
at  the  top  of  this  notice. 

Issued  on:  )anuary  7,  2002. 
Joseph  M.  Clapp, 
Administrator. 

[PR  Doc.  02-658  Filed  1-9-02;  8:45  am] 
BILUNG  COOE  4910-CX-P 


DEPARTMENT  OF  TRANSPORTATION 
Maritime  Administration 

[Docket  No.  MARAD-2002-11283] 

Information  Collection  Available  for 
Public  Comments  and 
Recommendations 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Maritime 
Administration's  (MAHAD's)  intentions 
to  request  extension  of  approval  for 
three  years  of  a  currently  approved 
information  collection. 
DATES:  Comments  should  be  submitted 
on  or  before  March  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rita 
Jackson,  Maritime  Administration^ 
MAR-250, 400  Seventh  St.,  SW., 
Washington,  DC  20590.  Telephone: 
202-366-0284  or  FAX  202-493-2288. 

Copies  of  this  collection  can  also  be 
obtained  from  that  office. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Request  for  Waiver 
of  Service  Obligation;  Request  for 
Deferment  of  Service  Obligation; 
Application  for  Review  of  Waiver/ 
Deferment  Decisions. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

OAfflCbnfaTo/ Nimiber;  2133-0510. 

Form  Numbers:  MA-935;  MA-936; 
MA-937. 

Expiration  Date  of  Approval:  June  30. 
2002. 

Summary  of  Collection  of 
Information:  in  accordance  with  U.S.C. 
12959,  MARAD  requires  approved 
maritime  training  institutions  seeking 
excess  or  siuplus  property  to  provide  a 
statement  of  need/justification  prior  to 
acquiring  the  property. 

Need  and  Use  of  the  Information: 
This  information  collection  is  used  by 
the  requestor  to  provide  a  justification 
of  the  intended  use  of  the  surplus 
property,  and  is  needed  by  MARAD  to 
determine  compliance  with  applicable 
statutory  requirements. 

Description  of  Respondents:  Maritime 
training  institutions. 

Armual  Responses:  61 . 

Aimual  Burden:  2OV2  hours. 

Comments:  Comments  should  refer  to 
the  docket  numbw  that  appears  at  the 
top  of  this  document.  Written  conunents 
may  be  submitted  to  the  Docket  Clerk. 
U.S.  DOT  Dockets,  Room  PL-401 ,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Comments  may  also  be 
submitted  by  electronic  means  via  the 
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Internet  at  http://dmses.dot.gov/submit. 
Specifically  address  whether  this 
information  collection  is  necessary  for 
proper  performance  of  the  functions  of 
the  agency  and  will  have  practical 
utility,  accuracy  of  the  burden 
estimates,  ways  to  minimize  this 
burden,  and  ways  to  enhance  the 
quality,  utiUty,  and  clarity  of  the 
information  to  be  collected.  All 
comments  received  will  be  available  for 
examination  at  the  above  address 
between  10  a.m.  and  5  p.m.  EDT, 
Monday  through  Friday,  except  Federal 
Holidays.  An  electronic  version  of  this 
document  is  available  on  the  World 
Wide  Web  at  http://dms.dot.gov. 

By  Order  of  the  Maritime  Administrator. 

Dated:  January  7,  2002. 
Joel  C.  Richard, 
Secretary. 

[PR  Doc.  02-648  Filed  1-9-02;  8:45  am] 
BUUNG  CODE  491  ».«1-P 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-11282] 

Requested  Admlnlstrathra  Waiver  of 
the  Coastwise  Trade  Laws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
FELLOWSHIP. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  imder 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  conunents  on  or  before 
February  11,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11282. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk. 


U.S.  DOT  Dockets.  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  pari  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Ehmn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  FELLOWSHIP.  Owner:  Nels  Erik 
&  Tina  Marie  Jensen. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "75' 
in  length.  Tonnage  per  document  is  113 
gross  and  90  net." 

(3)  Intended  use  for  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 

"Naturalist  guided,  day  only,  eco- 
excursion  for  groups  of  12  passengers  to 
San  Juan  Islands  National  Wildlife 
Reserve,  San  Juan  Islands,  Washington 
State." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  Unknown.  Place  of 
construction:  Unknown. 


(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "I  do  not  feel  we  would 
impact  any  existing  commercial 
sightseeing,  whale  watching,  or  tourist 
operator  whatsoever.  These  are  larger 
commercial  ventures  that  appeal  to  an 
entirely  different  clientelle." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "•  *   *I   ■ 
used  Seattle  and  Northwest  shipyards  to 
restore  this  vessel  and  I  plan  to  continue 
to  use  the  same  for  yearly  haulouts  and 
repairs.*  *  *  I  can  only  see  a  benefit 
and  therefore  a  positive  impact  on  our 
local  shipyards  and  respective  local 


*   •  *>• 


economy 

Dated:  January  7,  2002. 

By  Order  of  the  Maritime  Administrator. 
|oel  C.  Richard, 

Secretary,  Maritime  Administration. 
IFR  Doc.  02-649  Filed  1-9-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2001-10312;  NoHoe  2] 

MIchelin  North  America,  Inc.;  Grant  of 
ApplicatkNi  for  Decision  That 
Noncompliance  is  inconssquentlal  to 
Motor  Vehide  Safety 

Michelin  North  America,  Inc.. 
(Michelin),  determined  that 
approximately  173,800  205/55R16 
Michelin  Energy  MXV4+  tires  do  not 
meet  the  labeling  requirements 
mandated  by  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  109, 
"New  Pneumatic  Tires."  FMVSS  No. 
109  requires  that  each  tire  shall  have 
permanently  molded  into  or  onto  both 
sidewalls  the  generic  name  of  each  cord 
material  used  in  the  plies  of  the  tire 
{S4.3  (d)). 

Ptusuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Michelin  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 
report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports." 

Notice  of  receipt  of  the  application 
was  pubUshed,  with  a  30-day  comment 
period,  on  August  9,  2001,  in  the 
Federal  Register  (66  FR  41931).  NHTSA 
received  no  comments  on  this 
application.  Diuing  the  period  of  the  4th 
week  of  2000  through  the  9th  week  of 
2001,  the  subject  tires  were  produced 
and  cured  with  the  erroneous  marking. 
Instead  of  the  required  marking  of: 
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Tread  Plies  -  2  Polyester  +  2  Steel  +  1 
Polyamide,  Sidewall  Plies  -  2 
polyester,  the  tires  were  marked:  Tread 
Plies  -  2  Rayon  +  2  Steel  + 1 
Polyamide,  Sidewall  Plies  -  2  Rayon. 
Of  the  total,  approximately  162.500  tires 
may  Jiave  been  delivered  to  customers. 
The  remaining  tires  have  been  identified 
in  Niichelin's  warehouse. 

Michelin  stated  that  these  tires  meet 
or  exceed  all  FMVSS  No.  109 
performance  requirements  and, 
therefore,  this  noncompliance  is 
inconsequential  as  it  relates  to  motor 
vehicle  safety. 

The  Transportation  Recall, 
Enhancement,  Accountability,  and 
Documentation  (TREAD)  Act  of 
November  2000  required,  among  other 
things,  that  the  agency  initiate 
rulemaking  to  improve  tire  label 
information.  In  response  to  Section  11 
of  the  TREAD  Act,  the  agency  published 
an  Advance  Notice  of  Proposed 
Rulemaking  (ANPRM)  in  the  Federal 
Register  on  December  1,  2000  (65  FR 
75222).  The  agency  received  more  than 
20  comments  addressing  the  ANPRM, 
which  sought  comments  on  the  tire 
labeling  information  required  by  49  CFR 
571.109  and  571.119,  part  567,  part  574, 
and  part  575.  Most  of  the  comments 
were  from  motor  vehicle  and  tire 
manufacturers,  although  several  private 
citizens  and  consiuner  interest 
organizations  responded  to  the  ANPRM. 
With  regard  to  the  tire  construction 
(number  of  phes  and  type  of  ply  cord 
material  in  the  tread  and  sidewall) 
labeling  requirements  of  FMVSS  109, 
paragraphs  S4.3  (d)  and  (e).  most 
comments  indicated  that  the 
information  was  of  little  or  no  safety 
value  to  consumers.  However,  the  tire 
construction  information  is  valuable  to 
the  tire  retreading,  repair,  and  recycling 
industries,  acconfing  to  several  trade 
groups  representing  tire  manufacturing. 
The  International  Tire  and  Rubber 
Association,  Inc.,  (TTRA)  indicated  that 
the  tire  construction  information  is  used 
by  tire  technicians  to  determine  the 
steel  content  of  a  tire  so  that  proper 
retread,  repair,  and  recycling  procedures 
can  be  selected. 

In  addition  to  the  written  comments 
solicited  by  the  ANPRM,  the  agency 
conducted  a  series  of  focus  groups,  as 
required  by  the  TREAD  Act,  to  examine 
consumw  perception  and  understanding 
of  tire  labeling.  Few  of  the  focus  group 
participants  had  knowledge  of  tire  label 
information  beyond  the  tire  brand  name, 
tire  size,  and  tire  pressure. 

Based  on  the  iniormation  obtained 
from  comments  to  the  ANPRM  and  the 
consumer  focus  groups,  we  beUeve  that 
it  is  likely  that  few  consumers  are 
influenced  by  the  tire  construction 


information  (i.e.,  the  number  of  plies 
and  cord  material  in  the  sidewall  and 
tread  plies)  provided  on  the  tire  label 
when  deciding  to  buy  a  motor  vehicle 
or  tire.  However,  the  tire  repair,  retread, 
and  recycUng  industries  use  the  tire 
construction  information. 

The  agency  believes  that  the  true 
measiue  of  inconsequentiality  to  motor 
vehicle  safety  in  this  case  is  the  effect 
of  the  noncompliance  on  the  operational 
safety  of  vehicles  on  which  these  tires 
are  mounted.  The  safety  of  people 
working  in  the  tire  retread,  repair,  and 
recycling  industries  must  also  be 
considered.  Although  tire  construction 
affects  the  strength  and  duirability, 
neither  the  agency  nor  the  tire  industry 
provides  information  relating  tire 
strength  and  durability  to  the  number  of 
plies  and  types  of  ply  cord  material  in 
the  tread  and  sidewsdl.  Therefore,  tire 
dealers  and  customers  should  consider 
the  tire  construction  information  along 
with  other  information  such  as  the  load 
capacity,  maximum  inflation  pressure, 
and  tread  wear,  temperature,  and 
traction  ratings,  to  assess  performance 
capabilities  of  various  tires.  In  the 
agency's  judgment,  specifying  rayon 
instead  of  polyester  for  tire  construction 
will  have  an  inconsequential  effect  on 
motor  vehicle  safety  because  most 
coiismners  do  not  base  tire  purchases  or 
vehicle  operation  parameters  on  tire 
construction  information.  The  agency 
also  believes  the  noncompliance  will 
have  no  measurable  effect  on  the  safety 
of  the  tire  retread,  repair,  and  recycling 
industries.  The  use  of  steel  cord 
construction  in  the  sidewall  and  tread  is 
the  primary  safety  concern  of  these 
industries,  according  to  ITRA.  In  this 
case,  the  fact  that  steel  is  used  in  the 
tread  construction  of  the  tires  appears 
on  the  sidewalls.  In  consideration  of  the 
foregoing,  NHTSA  has  decided  that  the 
applicant  has  met  the  burden  of 
persuasion  and  that  the  noncompliance 
is  inconsequential  to  motor  vehicle 
safety.  Accordingly,  Michelin's 
application  is  granted  and  the  applicant 
is  exempted  fix)m  providing  the 
notification  of  the  noncompUance  that 
would  be  required  by  49  U.S.C.  30118, 
and  irom.  remedying  the 
noncompliance,  as  would  be  required 
by  49  U.S.C.  30120. 

(49  U.S.C.  301118.  301120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8} 

Issued  on:  January  4,  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  02-656  Filed  1-9-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
[STB  Hnance  Docket  No.  34142] 

Bethlehem  Steel  CorporatkMi — 
Corporate  Family  Tranaactkm 
Exemption 

Bethlehem  Steel  Corporation  (BSC),  a 
noncarrier  holding  company,  has  filed  a 
verified  notice  of  exemption.  As  part  of 
an  overall  corporate  restructuring,  BSC 
is  forming  six  new  limited  liability 
company  subsidiaries  (LLCs)  to  merge 
with  and  succeed  to  the  rights  of  six  of 
BSC's  existing  subsidiary  Class  III  rail 
carriers.  BSC  will  continue  to  control 
the  LLCs.i 

The  transaction  was  to  be 
consummated  as  of  January  1,  2002.  The 
earliest  the  transaction  could  have  been 
consummated  was  December  26,  2001, 
the  effective  date  of  the  exemption  (7 
days  after  the  notice  of  exemption  was 
filed.)  The  corporate  restructuring  will 
provide  tax  benefits  to  BSC,  eliminate 
the  filing  of  certain  tax  returns,  and 
provide  other  administrative  benefits. 

BSC's  control  of  the  LLCs  and  the 
conversion  of  the  six  existing  BSC  rail 
carriers  to  LLCs  through  mergers  are 
transactions  within  a  corporate  family  of 
the  type  specifically  exempted  from 
prior  review  and  approval  under  49  CFR 
1180.2(d)(3).  BSC  states  that  the 
transaction  will  not  result  in  adverse 
changes  in  service  levels,  operational 
changes,  or  a  change  in  the  competitive 
balance  with  carriers  outside  the 
corporate  family. 


'  The  six  BSC  subsidiary  railroads  are  as  follows: 
Brandywine  Valley  Railroad  Company,  operating  in 
tfae  States  of  Pennsylvania  and  Delaware:  Upper 
Merion  and  Plymouth  Railroad  Company,  operating 
in  the  State  of  Pennsylvania:  Conemaugh  &  Black 
Lick  Railroad  Company,  operating  in  the  State  of 
Pennsylvania:  Keystone  Railroad.  Inc.,  operating  in 
the  State  of  Pennsylvania;  Steelton  &  Highspire 
Railroad  Company,  operating  in  the  State  of 
Pennsylvania:  and  Patapsco  &  Back  Rivers  Railroad 
Company,  operating  in  the  State  of  Maryland.  The 
instant  corporate  family  transaction  is  related  to  six 
concurrently  filed  verified  notices  of  exemption: 
STB  Finance  Docket  No.  34154,  Brandywine  Valley 
Railroad  Company  LLC— Acquisition  and  Operation 
Exemption-Brandywine  Valley  Railroad  Company, 
STB  Finance  Docket  No.  34155,  Upper  Merion  and 
Plymouth  Railroad  Company  LLC — Acquisition  and 
Operation  Exemption-Upper  Merion  and  Plymouth 
Railroad  Company.  STB  Finance  Docket  No.  34156, 
Conemaugh  &■  Black  Lick  Railroad  Company  LLC — 
Acquisition  and  Operation  Exemption-Conemaugh 
6-  Black  Lick  Railroad  Company,  STB  Finance 
Docket  No.  34157,  Keystone  Railroad  LLC— 
Acquisition  and  Operation  Exemption-Keystone 
Railroad,  liw.;  STB  Finance  Docket  No.  34158, 
Steelton  S-  Highspire  Railroad  Company  LLC — 
Acquisition  and  Operation  Exemption-Steelton  S- 
Highspire  Railroad  Company,  and  STB  Finance 
Docket  No.  34159,  Patapsco  Sr  Back  Rivers  Railroad 
Company  LLC— Acquisition  and  Operation 
ExempUon-Patapsco  6-  Back  Rivers  Railroad 
Company. 


1^119 
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Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  under  sections  11324  and 
11325  that  involve  only  Class  ID  rail 
carriers.  Because  this  transaction 
involves  Class  m  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  conditions  ~for 
this  transaction. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
reopen  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34142,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hockey,  Esq.,  GoUatz,  Griffin  &  Ewing, 
P.C.,  213  West  Miner  Street,  P.O.  Box 
796,  West  Chester,  PA  19381-0796. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  January  2,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  02-537  Filed  1-9-02;  8:45  am] 

BHJJNG  CODE  4»1S-00-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Traneportatlon  Board 

[STB  nnance  Docket  No.  34154] 

Brandywine  Valley  Railroad  Company 
LLC— Acqulaition  and  Operation 
Exemption— Brandywine  Valley 
Railroad  Company 

Brandywine  Valley  Railroad  Company 
LLC  (Applicant),  a  noncarrier,  has  filed 
a  verified  notice  of  exemption  imder  49 
CFR  1150.31  to  acqvure  from  its 
corporate  affiliate  Brandywine  Valley 
Railroad  Company  (Brandywine)  ^  and 
operate  the  following  rail  lines:  (1) 
Between  milepost  12.7,  at  the  Delaware/ 
Pennsylvania  state  line  and  milepost 
30.29.  at  Modena,  PA,  a  distance  of 


17.59  miles;  2  (2)  Between  milepost  18.0, 
at  Wawa,  PA,  and  milepost  54.50,  at  the 
Pennsylvania/Maryland  state  line  near 
Sylmar,  MD,  a  distance  of  36.50  miles;  ^ 
and  (3)  between  milepost  12.7,  at  the 
Delaware/Pennsylvania  border  and 
milepost  2.9,  at  Elsmere  Jet.,  DE,  a 
distance  of  9.8  miles.'* 

The  transaction  was  expected  to  be 
consimimated  as  of  January  1,  2002.  The 
earliest  the  transaction  could  haveheen 
constunmated  wais  December  26,  2001, 
the  effective  date  of  the  exemption  (7 
days  after  the  notice  of  exemption  was 
filed). 

This  transaction  is  related  to 
Bethlehem  Steel  (Corporation — 
Corporate  Family  Transaction 
Exemption,  STB  Finance  Docket  No. 
34142  (STB  served  Jan.  10,  2002), 
through  which  Brandywine  is  to  be 
merged  into  Applicant.  The  separate 
existence  of  Brandywine  will  cease  and 
Applicant  will  be  ihe  siuviving  entity 
and  continue  the  operations  formerly 
provided  by  Brandywine. 

If  the  verffied  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34154,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hockey,  Esq.,  GoUatz,  Griffin  &  Ewring, 
P.C,  213  West  Miner  Street,  PO  Box 
796,  West  Chester,  PA  19381-0796. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  January  2,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
IFR  Doc.  02-540  Filed  1-9-02;  8:45  am) 

BIUJNG  CODE  481 S-OO-P 


>  Both  Applicant  and  Brandywine  are  wholly 
owned  subsidiaries  of  Bethlehem  Steel  Corporation. 


2  See  Brandywine  Valley  Railroad  Company- 
Acquisition  Exemption-Pennsvlvania  Department  of 
Transportation,  STB  Finance  Docket  No.  34141 
(STB  served  Jan.  8.  2002). 

3  See  Brandywine  Valley  Railroad  Company- 
Modified  Rail  Certificate.  STB  Finance  Docket  No. 
33722  (STB  served  Apr.  16, 1999). 

*  See  Certificate  of  Designated  Operator. 
Brandywine  Valley  Railroad  Company,  STB  D-OP 
No.  100  (STB  served  June  10,  1999). 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Traneportatlon  Board 

[STB  Finance  DockM  No.  34156] 

Conemaugh  &  Black  Lick  Railroad 
Company  LLC— AcquleltkNi  and 
Operatkxi  Exemption— Conemaugh  ft 
Black  Uck  Railroad  Company 

Conemaugh  &  Black  Lick  Railroad 
Company  LLC  (Applicant),  a  noncarrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire  from 
its  corporate  affiliate  Conemaugh  & 
Black  Lick  Railroad  Company  (CBL) ' 
and  operate  a  32-mile  rail  line  in 
Cambria  Coimty,  PA.^ 

.  The  transaction  was  expected  to  be 
consummated  as  of  January  1,  2002.  The 
earliest  the  transaction  could  have  been 
constunmated  was  December  26,  2001, 
the  effective  date  of  the  exemption  (7 
days  after  the  notice  of  exemption  was 
filed). 

This  transaction  is  related  to 
Bethlehem  Steel  Corporation — 
Corporate  Family  Transaction 
Exemption,  STB  Finance  Docket  No. 
34142  (STB  served  Jan.  10,  2002), 
through  which  CBL  is  to  be  merged  into 
Applicant.  The  separate  existence  of 
CBL  will  cease  and  Applicant  will  be 
the  surviving  entity  and  continue  the 
operations  formerly  provided  by  CBL. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  U)  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34156,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street.  NW..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hockey,  Esq.,  Ciollatz,  Griffin  &  Ewing, 
P.C,  213  West  Miner  Street,  P.O.  Box 
796,  West  Chester,  PA  19381-0796. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.  dot. gov. 

Decided:  January  2.  2002. 


'  Both  Applicant  and  CBL  are  wholly  owned 
subsidiaries  of  Bethlehem  Steel  Corporation. 

'  Applicant  states  that  the  rail  line  is  composed 
of  yard  and  switching  tracks  and  does  not  have 
assigned  mileposts. 
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By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  02-532  Filed  1-9-02:  8:45  am) 

aiLUNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surteca  Transportation  Board 
[STB  Rnanc«  Dodwt  No.  341S7] 

Keystone  Railroad  LLC— Acquisttion 
and  Opsratlon  Exemption — Keystone 
Railroad,  Inc 

Keystone  Railroad  LLC  (Applicant),  a 
noncairier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  and  operate  a  132-mile  rail  line 
in  Northampton  Coimty,  PA,^  owned  by 
its  corporate  afiiliate  Keystone  Railroad, 
Inc.  {Keystone).^ 

This  transaction  is  related  to 
Bethlehem  Steel  Corporation — 
Corporate  Family  Transaction 
Exemption.  STB  Finance  Docket  No. 
34142  {STB  sen'ed  Jan.  10,  2002), 
through  which  Keystone  is  to  be  merged 
into  AppUcant.  The  separate  existence 
of  Keystone  will  cease  and  Applicant 
will  be  the  surviving  entity  and 
continue  the  operations  formerly 
provided  by  Keystone.  ^ 

The  transaction  was  expected  to  be 
consiunmated  as  of  January  1,  2002. 
Applicant  states  that  its  revenues  are 
expected  to  exceed  $5,000,000  per  year. 
Under  49  CFR  1150.32(e),  "If  the 
projected  annual  revenue  of  the  rail 
lines  to  be  acquired  or  operated, 
together  with  the  acquiring  carrier's 
projected  annual  revenue,  exceeds  $5 
million,  the  applicant  must,  at  least  60 
days  before  the  exemption  becomes 
e^ctive,  post  a  notice  of  applicant's 
intent  to  undertake  the  proposed 
transaction  at  the  workplace  of  the 
employees  on  the  afiiected  line(s)  and 
serve  a  copy  of  the  notice  on  the 
national  offices  of  the  labor  unions 
setting  forth  the  types  and  numbers  of 
jobs  expected  to  be  available,  the  terms 
of  employment  and  principles  of 
employee  selection,  and  the  lines  that 
are  to  be  transferred,  and  certify  to  the 
Board  that  it  has  done  so."  When 
Applicant  filed  its  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 


'  Applicant  states  that  the  rail  line  is  composed 
of  yard  and  switching  tracks  and  does  not  have 
assigned  mileposts. 

'  Both  Applicant  and  Keystone  ate  wholly  owned 
subsidiaries  of  Bethlehem  Steel  Corporation. 

^The  verified  notice  of  exemption  indicates  that 
Keystone  currently  conducts  operations  imder  its 
historic  trade  name  of  Philadelphia  Bethlehem  and 
New  England  Railroad  and  that  Applicant  will 
continue  to  use  the  same  trade  name. 


34157,  it  simultaneously  filed  a  request 
for  a  waiver  of  the  requirements  of  49 
CFR  1150.32(e)  to  permit  the  exemption 
to  become  effective  without  providing 
the  60-day  advance  notice.  Finding  no 
adverse  impact  on  the  personnel  of 
Keystone,  by  decision  served  on 
December  27,  2001,  the  Board  granted 
Applicant's  request  and  waived  the 
requirements  of  49  CFR  1150.32(e).  That 
decision  had  the  effect  of  making  the 
exemption  in  this  proceeding  effective 
on  December  27,  2001. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34157,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hockey,  Esq.,  GoUatz,  Griffin  &  Ewing, 
P.C,  213  West  Miner  Street,  PO  Box 
796,  West  Chester,  PA  19381-0796. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
ivww.sf6.dof.gov. 

Decided:  January  2,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-533  Filed  1-9-02;  8:45  am) 

BILLING  CODE  4S1S-0O-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

(STB  Finance  Docitet  No.  34140] 

Lake  Michigan  &  Indiana  Railroad 
Company  LLC— Acquisition  and 
Operation  Exemption — Keystone 
Railroad,  Inc. 

Lake  Michigan  &  Indiana  Railroad 
Company  LLC  (LMIC),  a  noncarrier  at 
the  time  of  the  transaction  described  in 
this  notice,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  and  operate  a  66-mile  rail  line 
in  Bums  Harbor,  Porter  County,  IN,^ 
previously  leased  by  its  corporate 


>  LMIC  states  that  the  rail  line  is  composed  of 
former  yard  and  switching  tracks  and  dioes  not  have 
assigned  mileposts. 


affiliate  Keystone  Railroad,  Inc. 
(Keystone).  2 

LMIC  states  that  it  took  over  the  lease 
from  Keystone  and  commenced 
operations  on  the  rail  line  in  October 
2001,  piusuant  to  an  exemption  it 
received  in  Bethlehem  Steel 
Corporation,  Keystone  Railroad,  Inc., 
and  Lake  Michigan  &•  Indiana  Railroad 
Company  LLC — Corporate  Family 
Transaction  Exemption,  STB  Finance 
Docket  No.  34101  (STB  served  Oct.  25, 
2001).  LMIC  notes  that  it  filed  its  notice 
of  exemption  in  STB  Finance  Docket 
No.  34140  after  the  Board's  staff 
informed  LMIC  that,  as  a  newly  formed 
noncarrier,  an  exemption  bom  the 
requirements  of  49  U.S.C.  10901  was 
needed  as  well. 

LMIC  states  that  its  revenues  are 
expected  to  exceed  $5,000,000  per  year. 
Under  49  CFR  1150.32(e),  "If  the 
projected  annual  revenue  of  the  rail   ■ 
lines  to  be  acquired  or  operated, 
together  with  the  acquiring  carrier's 
projected  annual  revenue,  exceeds  $5 
million,  the  applicant  must,  at  least  60 
days  before  the  exemption  becomes 
effective,  post  a  notice  of  applicant's 
intent  to  undertake  the  proposed 
transaction  at  the  workplace  of  the 
employees  on  the  affected  line(s)  and 
serve  a  copy  of  the  notice  on  the 
national  offices  of  the  labor  unions 
setting  forth  the  types  and  niunbers  of 
jobs  expected  to  be  available,  the  terms 
of  employment  and  principles  of 
employee  selection,  and  the  lines  that 
are  to  be  transferred,  and  certify  to  the 
Board  that  it  has  done  so."  When  LMIC 
filed  its  verified  notice  of  exemption  in 
STB  Finance  Docket  No.  34140,  it 
simultaneously  requested  a  waiver  of 
the  requirements  of  49  CFR  1150.32(e) 
to  permit  the  exemption  to  become 
effective  without  providing  the  60-day 
advance  notice.  Finding  no  adverse 
impact  on  the  personnel  of  Keystone,  by 
decision  served  on  December  27,  2001, 
the  Board  granted  lAlIC's  request  and 
waived  the  requirements  of  49  CFR 
1150.32(e).  That  decision  had  the  effect 
of  making  the  exemption  in  this 
proceeding  effective  on  December  27, 
2001. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34140  must  be  filed  with  the 


^  Both  Keystone  and  LMIC  are  wholly  owned 
subsidiaries  of  Bethlehem  Steel  Corporation. 
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Stuface  Transportation  Board,  Office  of 
the  Secretary,  Case  Control  Unit,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hockey,  Esq.,  GoUatz,  Griffin  &  Ewing, 
P.C,  213  West  Miner  Street,  PO  Box 
796,  West  Chester,  PA  19381-0796. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  January  2,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  02-538  Filed  1-9-02;  8:45  am] 
BHJJNG  CODE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34137] 

Chicago  SouthShore  &  South  Bend 
Railroad— Trackage  Rights 
Exemption— National  Railroad 
Passenger  Corporation  (AMTRAK) 

National  Raihoad  Passenger 
Corporation  (AMTRAK),  has  agreed  to 
grant  local  trackage  rights  to  Chicago 
SouthShore  &  South  Bend  Raihoad 
(CSS&SB).  The  trackage  rights  extend 
over  approximately  2.7  miles  of  track 
from  the  turnout  at  approximately 
milepost  226.1  to  the  industrial  lead  at 
approximately  milepost  228.8,  all  in  or 
near  Michigan  City,  IN.^ 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  December  28, 
2001,  the  effective  date  of  the 
exemption. 

The  purpose  of  the  trackage  rights  is 
to  enhance  competition  and  to  enable 
CSS&SB  to  provide  service  to  two 
current  customers  on  the  line  and  other 
customers  who  locate  on  the  line  in  the 
future. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
ri^ts  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  felse  or 


>  A  redacted  version  of  the  Trackage  Rights 
Agreement  between  AMTRAK,  and  CSS&SB 
(agreement)  was  filed  with  the  verified  notice  of 
exemption.  An  unredacted  version  of  the 
agreement,  as  required  by  49  CFR  1180.e(a)(7Kii), 
was  concmrently  filed  under  seal  along  with  the 
motion  for  a  protective  order.  This  motion  was 
granted  in  a  separate  decision  served  in  this 
proceeding  on  January  7,  2002. 


misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34137,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Troy  W. 
Garris,  Weiner  Brodsky  Sidman  Kider 
PC,  Fifth  Floor,  1300  19th  Street,  NW., 
Washington,  DC  20036-1609. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV.' 

Decided:  January  4,  2002. 

By  the  Board,  David  M.  Konschnik, , 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams. 
Secretary. 

[FR  Doc.  02-659  Filed  1-9-02;  8:45  am] 
BOIMG  CODE  491S-0(M> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34159] 

Patapsco  &  Back  Rivers  Railroad 
LLC— Acquisition  and  Operation 
ExemptlQrH-Patapsco  &  Back  Rivers 
Railroad  Company 

Patapsco  &  Back  Rivers  Raihoad  LLC 
(Applicant),  a  noncarrier,  has  filed  a 
verified  notice  of  exemption  under  49 
CFR  1150.31  to  acquire  and  operate  a 
183-mile  rail  Une  in  Baltimore  County, 
MD,'  owned  by  its  corporate  affiliate 
Patapsco  &  Back  River  Railroad 
Company  (Patapsco). ^ 

This  transaction  is  related  to 
Bethlehem  Steel  Corporation — 
Corporate  Family  Transaction 
Exemption,  STB  Finance  Docket  No. 
34142  (STB  served  Jan.  10,  2002), 
through  which  Patapsco  is  to  be  merged 
into  Applicant.  The  separate  existence 
of  Patapsco  will  cease  and  Applicant 
will  be  the  surviving  entity  and 
continue  the  operations  formerly 
provided  by  Patapsco. 

The  transaction  was  expected  to  be 
consummated  as  of  January  1,  2002. 
Applicant  states  that  its  revenues  are 
expected  to  exceed  $5,000,000  per  year. 
Under  49  CFR  1150.32(e),  "If  the 


>  Applicant  states  that  the  rail  line  is  composed 
of  yard  and  switching  tracks  and  does  not  have 
assigned  mileposts. 

2  Both  Applicant  and  Patapsco  are  wholly  owned 
subsidiaries  of  Bethlehem  Steel  Corporation. 


projected  annual  revenue  of  the  rail 
lines  to  be  acquired  or  operated, 
together  with  the  acquiring  carrier's 
projected  annual  revenue,  exceeds  $5 
million,  the  applicant  must,  at  least  60 
days  before  the  exemption  becomes 
effective,  post  a  notice  of  applicant's 
intent  to  undertake  the  proposed 
transaction  at  the  workplace  of  the 
employees  on  the  affected  line(s)  and 
serve  a  copy  of  the  notice  on  the 
national  offices  of  the  labor  tmions 
setting  forth  the  types  and  numbers  of 
jobs  expected  to  be  available,  the  terms 
of  employment  and  principles  of 
employee  selection,  and  the  lines  that 
are  to  be  transferred,  and  certify  to  the 
Board  that  it  has  done  so."  When 
Applicant  filed  its  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
34159,  it  simultaneously  filed  a  request 
for  a  waiver  of  the  requirements  of  49 
CFR  1150.32(e)  to  permit  the  exemption 
to  become  effective  without  providing 
the  60-day  advance  notice.  Finding  no 
adverse  impact  on  the  personnel  of 
Patapsco,  by  decision  served  on 
December  27.  2001,  the  Board  granted 
Applicant's  request  and  waived  the 
requirements  of  49  CFR  1150.32(e).  That 
decision  had  the  effect  of  making  the 
exemption  in  this  proceeding  effective 
on  December  27,  2001. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34159,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001 .  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hockey,  Esq.,  Gollatz,  Griffin  &  Ewing, 
P.C,  213  West  Miner  Street,  PO  Box 
796,  West  Chester,  PA  19381-0796. 

Board  decisions  and  notices  are  . 
available  on  oiu  Web  site  at 
www.stb.dot.gov. 

Decided:  January  2.  2002. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-536  Filed  1-9-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

1 
[STB  Hnanca  Dodwt  No.  34158] 

Slaelton  &  Higlispira  Railroad 
Company  LLC— Acquisition  aiKl 
Operation  Exewiptioifi    Steelton  A 
Highspira  Railroad  Company 

Steelton  &  Highspire  Railroad 
Company  LLC  (Applicant),  a  noncarrier, 
has  filed  a  verified  notice  of  exemption 
imder  49  CFR  1150.31  to  acquire  from 
its  corporate  affiliate  Steelton  & 
Highspire  Company  (SH)  ^  and  operate  a 
47-mile  rail  line  in  Dauphin  County, 
PA.2 

The  transaction  was  expected  to  be 
consummated  as  of  January  1,  2002.  The 
earliest  the  transaction  could  have  been 
consummated  was  December  26,  2001, 
the  effective  date  of  the  exemption  (7 
days  after  the  notice  of  exemption  was 
filed). 

This  transaction  is  related  to 
Bethlehem  Steel  Corporation — 
Corporate  Family  Transaction 
Exemption,  STB  Finance  Docket  No. 
34142  (STB  served  Jan.  10,  2002), 
through  which  SH  is  to  be  merged  into 
Applicant.  The  separate  existence  of  SH 
will  cease  and  Applicant  will  be  the 
surviving  entity  and  continue  the 
operations  formerly  provided  by  SH. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34158,  must  be  filed  with 
the  Stuface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
k  Street,  NW.,  Washington,' DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hockey,  Esq.,  GoUatz,  Griffin  &  Ewing, 
P.C,  213  West  Miner  Street,  P.O.  Box 
796,  West  Chester.  PA  19381-0796. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  January  2,  2002. 


'  Both  Applicant  and  SH  are  wholly  owned 
subsidiaries  of  Bethlehem  Steel  Corporation. 

^  Applicant  states  that  the  rail  line  is  composed 
of  yard  and  switching  tracks  and  does  not  have 
assigned  mileposts. 


By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-535  Filed  1-9-02;  8:45  am] 

nUJNG  CODE  4915-00-l> 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  nnance  Docket  No.  341 55] 

Upper  Merlon  and  Plymouth  Railroad 
Company  U.C— AcquiaiUon  and 
Operation  Exemption— Upper  Merlon 
and  Plymouth  Railroad  Company 

Upper  Merion  and  Plymouth  Railroad 
Company  LLC  (Applicant),  a  noncarrier, 
has  filed  a  verified  notice  of  exemption 
under  49  CFR  1150.31  to  acquire  from 
its  corporate  affiliate  Upper  Merion  and 
Pl5miouth  Railroad  Company  (UMP)  * 
and  operate  an  11-mile  rail  line  in 
Montgomery  County,  PA.^ 

The  transaction  was  expected  to  be 
consummated  as  of  January  1,  2002.  The 
earhest  the  transaction  coiild  have  been 
consummated  was  December  26,  2001, 
the  effective  date  of  the  exemption  (7 
days  after  the  notice  of  exemption  was 
filed). 

This  transaction  is  related  to 
Bethlehem  Steel  Corporation — 
Corporate  Family  Transaction 
Exemption,  STB  Finance  Docket  No. 
34142  (STB  served  Jan.  10,  2002), 
through  which  UMP  is  to  be  merged 
into  Applicant.  The  separate  existence 
of  UMP  will  cease  and  Applicant  will  be 
the  surviving  entity  and  continue  the 
operations  formerly  provided  by  UMP. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34155,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washingtoh,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Eric  M. 
Hockey,  Esq.,  Gollatz,  Griffin  &  Ewing, 
P.C,  213  West  Miner  Street,  P.O.  Box 
796,  West  Chester,  PA  19381-0796. 


>  Both  Applicant  and  UMP  are  wholly  owned 
subsidiaries  of  Bethlehem  Steel  Corporation. 

^  Applicant  states  that  the  rail  line  is  composed 
of  yard  and  switching  tracks  and  does  not  have 
assigned  mileposts. 


Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  January  2,  2002. 

Byihe  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  02-541  Filed  1-9-02;  8:45  am] 
BHJJNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Revlevin 
Comment  Request 

January  2,  2002. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requireraent(s)  to 
OMB  for  review  and  clearance  under  the 
PaperworiL  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Biu^au  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  11,  2002, 
to  be  assured  of  consideration. 

Financial  Crimes  Enforcement  Network 
(FinCEN) 

OMB  Number:  150&-O008. 

Regulation  Parts:  31  CFR  103.33. 

Type  of  Review:  Extension. 

Title:  Conditional  Exception  to  the 
Application  of  31  CFR  103.33(g). 

Description:  FinCEN  Notice  1998-1 
provides  two  conditional  exceptions  to 
the  information  reqiiirements  of  31  CFR 
103.33(g)  (the  "Travel  Rule").  Banks  and 
brokers  and  dealers  in  securities  would 
use  the  exceptions. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Reporting — 3  minutes 
Recordkeeping — 15  minutes 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,500  hoius. 

Clearance  Officer:  Ijois  K.  Holland,  . 
Departmental  Offices,  Room  2110,  i425 
New  York  Avenue,  NW.,  Washington, 
DC  20220,  (202)  622-1563. 

OMB  Reviewer:  Alexander  T.  Himt, 
Office  of  Management  and  Budget, 
Room  10202,  New  Executive  Office 
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Building,  Washington,  DC  20503,  (202) 
395-7860. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  02-566  Filed  1-9-02;  8:45  am] 
BHJJNG  CODE  aiO-31-P 


DEPARTMENT  OF  THE  TREASURY 

Treasury  Advisory  Committee  on 
Commercial  Operations  of  the  U.S. 
Customs  Service 

agency:  Departmental  Offices,  Treasury. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  announces  the 
date,  time,  and  location  for  the  quarterly 
meeting  of  the  Treasury  Advisory 
Committee  on  Commercial  Operations 
of  the  U.S.  Customs  Service  (COAC), 
and  the  provisional  agenda  for 
consideration  by  the  Committee. 
DATES:  The  next  meeting  of  the  Treasiuy 
Advisory  Committee  on  Commercial 
Operations  of  the  U.S.  Customs  Service 
will  be  held  on  Friday,  January  25, 
2002,  starting  at  8:45  a.m.,  740  15th 
Street,  Suite  700,  Washington,  DC.  The 
duration  of  the  meeting  will  be 
approximately  four  hours. 
FOR  RiRTHER  INFORMATION  CONTACT: 
Gordana  S.  Earp,  Deputy  Director,  Tariff 
and  Trade  Affairs  (Enforcement).  Office 
of  the  Under  Secretary  (Enforcement), 
Telephone:  (202)  622-0336. 

At  this  meeting,  the  Advisory 
Committee  is  expected  to  pursue  the 
following  agenda.  The  agenda  may  be 
modified  prior  to  the  meeting.. 

Agenda: 

(1)  Report  on  the  work  of  the  COAC 
sub-committee  on  Border  Security  and 
COAC  reconunendations. 

(2)  Status  of  proposed  re-design  of  the 
Office  of  Rules  &  Regulations. 

(3)  Merchandise  Processing  Fee. 

(4)  Review  of  issues  and  priorities  for 
2002. 

SUPft-EMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public;  however, 
participation  in  the  Committee's 
deliberations  is  limited  to  Committee 
members.  Customs  and  Treasury 
Department  staff,  and  persons  invited  to 
attend  the  meeting  for  special 
presentations.  A  person  other  than  an 
Advisory  Committee  member  who 
wishes  to  attend  the  meeting  should 
contact  Theresa  Manning  at  (202)  622- 
0220  or  Helen  Belt  at  (202)  622-0230. 

Dated:  January  4,  2002. 
Timothy  E.  Skud, 
Acting  Deputy  Assistant  Secretary, 
Regulatory,  Tariff,  and  Trade  (Enforcement). 
(FRDoc.  02-602  Filed  1-9-02;  8:45  am] 
MUJNO  CODE  4t10-»-P 


DEPARTMENT  OF  THE  TREASURY 

Office  of  ttie  Comptroller  of  the 
Currency 

Office  of  Thrift  Supervlsipn 

BOARD  OF  GOVERNORS  OF  THE 
FEDERAL  RESERVE  SYSTEM 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collectlon 
Activities;  Proposed  Revision  of 
Information  Collection;  Comment 
Request 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC),  Treasury;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  Federal  Deposit 
Insiu-ance  Corporation  (FDIC);  and 
Office  of  Thrift  Supervision  (OTS), 
Treasury. 

ACTION:  Joint  notice  and  request  for 
comment. 

SUMMARY:  The  OCC,  Board,  FDIC,  and 
OTS  (Agencies),  as  part  of  their 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invite  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
revisions  to  a  continuing  information 
collection,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  The  Agencies 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  unless  it 
displays  a  currently  valid  Office  of 
Management  and  Budget  (OMB)  control 
number.  The  Agencies  are  soliciting 
comments  on  proposed  revisions  to  the 
information  collection  titled: 
"Interagency  Bank  Merger  Act 
Application."  Additionally,  the  OCC  is 
making  other  clarifying  changes  to  the 
Comptroller's  Corporate  Manual. 
DATES:  You  should  submit  written 
comments  by  March  11,  2002. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  comments  to  any  or  all 
of  the  Agencies.  All  comments,  which 
should  refer  to  the  OMB  control 
number,  will  be  shared  among  the 
Agencies: 

OCC:  Office  of  the  Comptroller  of  the 
Ciurency,  Public  Information  Room,  250 
E  Street,  SW,  Mail  Stop  1-5,  Attention: 
1557-0014  (BMA),  Washington.  DC 
20219.  You  may.make  an  appointment 
to  inspect  and  photocopy  comments  at 
the  same  location  by  csdling  (202)  874- 
5043.  In  addition,  you  may  fax  yoiu 
comments  to  (202)  874-4448  or  e-mail 
them  to  regs.Comments@oec.treas.gov. 

Board:  Written  comments  may  be 
mailed  to  Jennifer  J.  Johnson,  Secretary, 


Board  of  Governors  of  the  "Federal 
Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20551.  However,  because  paper  mail 
in  the  Washington  area  and  at  the  Board 
of  Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
electronic  mail  to 

regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202-452- 
3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  tbe 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m.,  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Members  of  the  public  may  inspect 
comments  in  room  M-P-500  between  9 
a.m.  and  5  p.m.,  on  weekdays  pursuant 
to  261.12,  except  as  provided  in  261.14,- 
of  the  Board's  Rules  Regarding 
Availability  of  Information,  12  CFR 
261.12  and  261.14. 

FDIC:  Tamara  R.  Manly,  Management 
Analyst  (Regulatory  Analysis),  Office  of 
Executive  Secretary,  Room  F-4058, 
Attention:  Comments/OES,  Federal 
Deposit  Insurance  Corporation,  550  17th 
Street,  NW,  Washington.  DC  20429.  All 
comments  should  refer  to  "Interagency 
Bank  Merger  Act  Application." 
Comments  may  be  hand-delivered  to  the 
guard  station  at  the  rear  of  the  550  1 7th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
[FAX  number  (202)  898-3838;  totemet 
address:  comments@fdic.gov]. 
Comments  may  be  inspected  and 
photocopied  in  the  FDIC  Public 
Information  Center.  Room  100,  801  17th 
Street,  NW.  Washington.  DC  between  9 
a.m.  and  4:30  p.m.  on  business  days. 

A.  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  agencies:  Alexander  T.  Hunt.  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  New 
Executive  Office  Building,  Room  3208. 
Washington.  DC  20503. 

OTS:  Information  Collection 
Comments.  Chief  Counsel's  Office. 
Office  of  Thrift  Supervision.  1700  G 
Street.  NW.  Washington.  DC  20552. 
Attention:  1550-0016.  FAX  Number 
(202)  906-6518,  or  e-mail  to 
infocollection.comments@ots.treas.gov. 
OTS  will  post  comments  and  the  related 
index  on  the  OTS  Internet  Site  at 
www.ots.treas.gov.  In  addition, 
interested  persons  may  inspect 
comments  at  the  Public  Reference 
Room,  1700  G  Street,  NW,  by 
appointment.  To  make  an  appointment, 
call  (202)  906-5922,  send  an  e-mail  to 
publicinfo@ots.treas.gov,  or  send  a 
facsimile  transmission  to  (202)  906- 
7755. 
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FOR  FURTHER  MF0RMAT10N  CONTACT:  You 
may  request  additional  information 
from: 

OCC:  Jessie  Dunaway,  OCC  Clearance 
Officer,  or  Camille  Dixon,  (202)  874- 
5090,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington,  DC  20219.  For 
subject  matter  information,  you  may 
contact  Cheryl  Martin  at  (202)  874- 
4614,  Licensing,  Policy,  and  Systems, 
Licensing  Department,  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Washington.  DC  20219. 

Board:  Mary  M.  West,  Federal  Reserve 
Board  Clearance  Officer,  (202)  452- 
3829,  Division  of  Research  and 
Statistics,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  C^ria 
Mitchell  (202)  872-4984,  Board  of 
Governors  of  the  Federal  Reserve 
System,  20th  and  C  Streets,  NW., 
Washington,  DC  20551. 

FDIC:  Tamara  R.  Manly,  Management 
Analyst  (Regulatory  Analysis),  (202) 
898-7453,  Office  of  the  Executive 
Secretary,  Federal  Deposit  Insurance 
Corporation,  550  17th  Street,  NW., 
Washington,  DC  20429. 

OTS:  Sally  W.  Watts,  OTS  Clearance 
Officer,  (202)  906-7380;  Frances  C. 
Augello,  Senior  Coimsel,  Business 
Transactions  Division,  (202)  906-6151; 
Patricia  D.  Goings,  Regulatory  Analyst, 
Examination  PoUcy,  (202)  906-5668;  or 
Damon  C.  Zaylor,  Regulatory  Analyst, 
Examination  Pohcy,  (202)  906-6787, 
Office  of  Thrift  Supervision,  1700  G 
Street,  NW,  Washington,  DC  20552. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  extend  for  three  years,  with  revision, 
the  following  currently  approved 
collection  of  information: 

Report  Title:  Interagency  Bank  Merger 
Act  Application. 

OCC's  Title:  Comptroller's  Corporate 
Manual  (Manual).  The  specific  portions 
of  the  Manual  covered  by  this  notice  are 
those  that  pertain  to  the  Business 
Combinations  booklet  of  the  Manual 
and  various  portions  to  which  the  OCC 
is  making  technical  and  clarifying 
changes.  i 

OMB  Numbers: 

OCC:  1557-0014. 

Board:  7100-0171. 

FDIC:  3064-0015. 

OTS:  1550-0016. 
Form  Numbers: 

OCC:  None. 

Board:  FR  2070. 

FDIC:  6220/01  and  62^/07. 

OTS:  1639. 


Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit. 

Type  of  Review:  Review  of  a  currently 
approved  collection. 
Estimated  Number  of  Respondents: 

OCC:  Nonaffiliate— 120;  Affiliate— 
260. 

Board:  Nonaffiliate — 57;  Affiliate— 
79. 

FDIC:  Nonaffiliate— 200;  Affiliate— 
150. 

OTS:  Nonaffiliate— 16;  Affiliate— 0. 
Frequency  of  Response:  On  occasion. 
Estimated  Annual  Burden  Hours  per 
Response: 

OCC:  Nonaffiliate— 30;  Affiliate— 
18. 

Board:  Nonaffiliate— 30;  Affifiate— 
18. 
FDIC:  Nonaffiliate— 30;  Affiliate— 18. 

OTS:  Nonaffihate— 30;  Affiliate— 
18. 

Estimated  Total  Annual  Burden 
Hours: 

OCC:  Nonaffiliate— 3,600; 
Affiliate— 4,680.  Total:  8,280  burden 
hours. 

Board:  Nonaffiliate— 1.710; 
Affiliate— 1,422.  Total:  3,132  burden 
hours. 

FDIC:  Nonaffiliate— 6,000; 
Affiliate— 2,700.  Total:  8,700  burden 
hoius. 

OTS:  Nonaffiliate— 480;  Affiliate— 
0.  Total:  480  burden  hours. 

General  Description  of  Report:  This 
information  collection  is  mandatory.  12 
U.S.C.  1828(c)  (OCC,  FDIC,  and  OTS). 
and  12  U.S.C.  321, 1828(c),  and  4804 
(Board).  Except  for  select  sensitive 
items,  this  information  collection  is  not 
given  confidential  treatment.  Small 
businesses,  that  is,  small  institutions, 
are  affected. 

Abstract:  This  submission  covers  a 
revision  to  the  Agencies'  merger 
apphcation  form  for  both  affiliated  and 
nonaffiliated  institutions.  The  form's 
title  is  the  Interagency  Bank  Merger  Act 
Application.  The  Agencies  need  the 
injformation  to  ensure  that  the  proposed 
transactions  are  permissible  imder  law 
and  regulation  and  are  consistent  with 
safe  and  sound  banking  practices.  The 
Agencies  are  required,  under  the  Bank 
Merger  Act,  to  consider  financial  and 
managerial  resources,  future  prospects, 
convenience  and  needs  of  the 
community,  community  reinvestment, 
and  competition. 

Some  agencies  collect  limited 
supplemental  information  in  certain 
cases.  For  example,  the  OCC  and  OTS 
collect  information  regarding  CRA 
commitments,  the  Federal  Reserve 
collects  information  on  debt  servicing 
frt>m  certain  institutions,  and  the  FDIC 
requires  additional  information  on  the 


competitive  impact  of  proposed 
mergers. 

Current  Actions:  Section  307(c)  of  the 
Gramm-Leach-Bliley  Act  (GLBA) 
requires  the  appropriate  Agency  to 
consult  with  the  appropriate  state 
insurance  regulator  prior  to  making  any 
determination  relating  to  the  initial 
affiliation  of,  or  the  continuing 
affiliation  of,  a  depository  institution 
with  a  company  engaged  in  insurance 
activities.  As  a  result,  the  Agencies 
propose  to  add  an  item  to  the  form  to 
collect  information  on  the  name  of  the 
affiliated  insurance  company;  a 
description  of  its  insurance  activities; 
each  state  and  the  lines  of  business  in 
each  state  in  which  the  company  holds, 
or  will  hold,  an  insurance  license;  and 
the  state  where  the  company  holds  a 
resident  license  or  charter,  as 
applicable.  Additionadly,  the  General 
Instructions  contain  technical 
corrections  to  make  them  imiform  with 
the  proposed  revisions  to  the 
"Interagency  Charter  and  Federal 
Deposit  Insurance  Application"  form. 

Further,  the  OCC  is  making  a  change 
to  its  Business  Combinations  booklet  of 
the  Manual  by  adding  the  interagency 
application  form  and  providing  updated 
information  about  filing  for  a  merger. 
These  changes  are  not  material  and  are 
technical  in  native.  These  changes  are 
an  administrative  adjustment,  and  do 
not  change,  in  any  way,  the 
requirements  on  national  banks. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  in  each  Agency's  request 
for  OMB  approval,  and  analyzed  to 
determine  the  extent  to  which  the 
collection  should  be  modified.  All 
comments  will  become  a  matter  of 
public  record. 

Written  conoments  are  invited  on: 

a.  Whether  the  information  collection 
is  necessary  for  the  proper  performance 
of  the  agencies'  functions,  including 
whether  the  information  has  practical 
utility; 

b.  The  acciu^cy  of  the  agencies' 
estimates  of  the  burden  of  the 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

c.  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected; 

d.  Ways  to  minimize  the  burden  of 
information  collection  on  respondents,  . 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and 

e.  Estimates  of  capital  or  start  up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 
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Dated:  November  1,2001.     , 
Mark  J.  Tenhundfeld, 

Assistant  Director,  Legislative  and  Regulatory 
Activities  Division,  Office  of  the  Comptroller 
of  the  Currency. 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  January  3,  2002. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 

Dated  at  Washington,  D.C.,  this  1st  day  of 
November,  2001. 
Robert  E.  Feldman, 

Executive  Secretary. 

Dated:  October  4,  2001. 
Deborah  Dakin, 

Deputy  Chief  Counsel,  Regulations  and 

Legislation  Division,  Office  of  Thrift 

Supervision. 

[FR  Doc.  02-643  Filed  1-9-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

34  CFR  Part  303 
RIN1820-AB53 

Early  Intervention  Program  for  infants 
and  Toddlers  «»ith  DisabilMes 

agency:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Withdrawal  of  notice  df 

proposed  rulemaking. 

summary:  The  Secretary  withdraws  the 
Notice  of  Proposed  Rulemaking  (NPRM) 
for  the  Early  hitervention  Program  for 
Infants  and  Toddlers  with  DisabiUties 
under  Part  C  of  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  that 
was  pubUshed  on  September  5,  2000. 
This  action  is  taken  because  of  the 
pending  reauthorization  of  Part  C  of 
IDEA.  All  relevant  commeUts  received 
under  the  NPRM  will  be  considered  in 
developing  the  Administration's 
legislative  proposal  on  IDEA,  along  with 
new  comments  submitted  as  part  of  the 
reauthorization  process. 
DATES:  The  NPRM  published  on  ~ 
September  5,  2000  at  65  FR  53808  is 
withdrawn  as  of  January  10,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
JoLeta  Reynolds  or  Thomas  Irvin  (202) 
205-5507.  If  you  use  a 
telecommunication  device  for  the  deaf 
(TDD),  you  may  caU  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  the  document  in  an  alternative 
format  (e.g..  Braille,  large  (Hint, 
audiotape,  or  computer  diskette)  on 
request  to  Katie  Mincey,  Director  of  the 
Alternate  Format  Center.  Telephone: 
(202)205-8113. 

SUPPLEMENTARY  INFORMATION:  On 
September  5,  2000,  the  Secretary 
published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 


Register  (65  FR  53808)  to  amend  the 
regulations  governing  the  Early 
Intervention  Program  for  Infants  and 
Toddlers  with  Disabilities  (34  CFR  part 
303).  In  the  NPRM,  we  requested 
comments  and  recommendations  on  a 
number  of  provisions,  including  those 
related  to  the  provision  of  early 
intervention  services  in  "natural 
environments,"  State  financing  of  early 
intervention  services,  and  proposed  new 
provisions  to  address  the  use  of  public 
and  private  insiuance  by  States. 

The  number  and  quahty  of  comments 
received  on  the  NPRM  demonstrated  an 
intense  interest  in  these  and  other 
provisions  in  the  Part  C  regulations. 
However,  because  Part  C  of  IDEA 
expires  on  September  30,  2002  and  must 
be  reauthorized,  we  believe  that  any 
changes  to  the  existing  regulations 
before  the  statute  is  reauthorized — 
especially  given  the  relatively  brief 
period  that  these  regulations  would 
remain  in  effect — would  be 
counterproductive. 

We  believe  that  it  would  be  more 
efficient  and  effective  to  delay  the 
issuance  of  any  new  regulations  for  the 
Part  C  program  until  after  the  IDEA  is 
reauthorized.  This  will  add  stability  to 
the  implementation  of  Part  C,  and 
ensiue  the  development  of  more 
comprehensive  and  complete 
regulations  for  the  early  intervention 
program  that  should  remain  in  effect, 
without  change,  for  an  extended  period 
of  time. 

For  the  reasons  we  have  described  in 
the  preceding  paragraphs,  the  Secretary 
withdraws  the  NPRM  for  the  Early 
Intervention  Pro-am  for  Infants  and 
Toddlers  with  Disabilities  that  was 
published  on  September  5,  2000. 

In  developing  the  Administration's 
proposal  regarding  the  reauthorization 
of  IDEA,  we  will  consider  all  relevant 
comments  received  in  response  to  the 
NPRM  published  op  September  5,  2000, 


together  with  new  comments  submitted 
as  part  of  the  reauthorization  process.      ' 

"The  Secretary  is  publishing  in  this 
issue  of  the  Federal  Register  a  Notice  of 
request  for  public  comment  on  the 
Individuals  with  Disabilities  Education 
Act  and  its  implementation.  We 
encoiuage  you  to  submit  additional 
comments  regarding  the  Early 
Intervention  Program  imder  Part  C  and 
to  address  any  of  the  questions  raised  in 
the  accompanying  Notice. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister  , 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number:  84.181  Early  Intervention  Program 
for  Infonts  and  Toddlers  with  Disabilities) 

List  of  Subjects  in  34  CFR  Part  303 

Education  of  individuals  with 
disabilities.  Grant  programs — educatipn. 
Infants  and  toddlers,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  28,  2001. 
Loretta  L.  Petty, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
(FR  Doc.  02-622  Filed  1-9-02;  8:45  am] 
nUJNG  CODE  4000-01-U 
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DEPARTMENT  OF  EDUCATION 

Office  of  Special  Education  and 
Rehabilitative  Services 

Reauthorization  of  the  Individuals  With 
Disabilities  Education  Act 

AGENCY:  Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  request  for  public 

comment  on  the  Individuals  with 

Disabilities  Education  Act  and  its 

implementation. 

SUMMARY:  The  Secretary  of  Education 
invites  written  comments  itom  the 
public  on  the  Individuals  with 
Disabilities  Education  Act  (IDEA)  to 
assist  the  Departmient  in  preparing  for 
reauthorization  of  the  Act  in  2002. 

DATES:  In  order  to  ensure  that  your 
comments  are  considered  by  the 
Department  in  preparing  its  legislative 
proposal  on  IDEA,  we  encourage  you  to 
submit  the  comments  before  February 
25,  2002. 

ADDRESiSES:  All  comments  concerning 
the  reauthorization  of  IDEA  should  be 
addressed  to  Thomas  Irvin,  Office  of 
Special  Education  and  Rehabilitative 
Services,  U.S.  Department  of  Education, 
and  submitted  by  one  of  the  following 
methods: 

1.  Internet.  We  encourage  you  to  send 
your  comments  through  the  Internet  at 
the  following  address: 

Commen  ts@ed.gov. 

You  must  use  the  term  IDEA 
Reauthorization  in  the  subject  line  of 
yovi  electronic  message. 

2.  Surface  Mail.  Alternatively,  you 
may  submit  your  comments  via  surface 
mail  to:  Office  of  Special  Education  and 
Rehabilitative  Services,  U.S.  Department 
of  Education,  400  Maryland  Avenue, 
SW.,  Mary  E.  Switzer  Building,  Room 
3086,  Washington  DC  20202-2570. 

To  ensiue  that  we  do  not  receive 
duplicate  copies  of  comments,  please 
submit  yoiu  comments  only  one  time — 
using  one  of  the  two  methods  described 
in  the  preceding  paragraphs  (Internet  or 
siuface  mail). 

FOR  FURTHER  INFORMATION  CONTACT: 
JoLeta  Reynolds  or  Thomas  Irvin  (202) 
205-5507.  If  you  use  a 
telecommunication  device  for  the  deaf 
(TTD)  you  may  call  the  TDD  number  at 
(202) 205-5465. 

Individuals  with  disabilities  may 
obtain  this  doctunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  Katie  Mincey,  Director  of  the 
Alternate  Formats  Center.  Telephone: 
(202) 205-8113. 


Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister.  To  use  PDF  you 
must  have  Adobe  Acrobat  Reader, 
which  is  available  free  at  this  site.  If  you 
have  questions  about  using  PDF,  call  the 
U.S.  Government  Printing  Office  (GPO). 
toll  free,  at  1-888-293-6498;  or  in  the 
Washington,  DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html/ 

SUPPLEMENTARY  INFORMATION: 

Background  and  Description  of  the  Act 

On  June  4, 1997,  the  Individuals  with 
Disabilities  Education  Act  (IDEA) 
Amendments  of  1997  were  enacted  into 
law  as  Pub.  L.  105-17.  These 
Amendments  reauthorized  and  made 
signifrcant  changes  to  IDEA  to 
accomplish  the  following:  (1)  Ensure 
better  results  for  children  with 
disabilities,  while  retaining  (and 
expanding  upon)  the  rights  and 
protections  under  prior  law;  (2)  revise 
the  discretionary  programs  to  strengthen 
the  capacity  of  States  to  effectively  serve 
children  with  disabilities,  including 
infants  and  toddlers  with  disabilities; 
and  (3)  make  other  improvements  to 
IDEA,  including  simplifying  the 
structiu^  and  organization  of  the  Act. 

As  authorized  by  the  1997 
Amendments,  IDEA  is  divided  into  foiu 
major  parts: 

Part  A  (General  Provisions)  includes 
the  findings  and  piuposes  of  the  Act; 
definitions;  authority  for  the  Office  of 
Special  Education  Programs;  abrogation 
of  State  sovereign  immimity;  authority 
for  the  acquisition  of  equipment  and 
construction  of  facilities;  provisions 
regarding  the  employment  of 
individuals  with  disabilities;  and 
requirements  for  prescribing 
regulations. 

Part  B  (Assistance  for  Education  of  All 
Children  with  Disabilities)  authorizes  a 
State  formula  grant  program  for  the 
education  of  children  with  disabilities 
aged  3  through  21.  The  Act  includes 
provisions  regarding — (1)  conditions  for 
State  and  local  eligibility  (e.g.,  ensuring 
a  free  appropriate  public  education  for 
all  eligible  diildren);  (2)  evaluations, 
child  eligibility,  and  individualized 
education  programs  (lEPs);  and  (3) 
procedural  safeguards  (e.g.,  mediation. 


due  process  procedures,  and  pendency 
or  stay-put  requirements,  including 
discipline  procedures).  In  addition.  Part 
B  includes  other  provisions,  including 
data  collection  requirements. 

Part  B  also  authorizes  a  Preschool 
Grants  program  that  provides  additional 
funds  to  help  States  provide  special 
education  and  related  services  to 
children  with  disabilities  aged  three 
through  five. 

Part  C  authorizes  the  early 
intervention  prog^m  for  infants  and 
toddlers  with  disabilities,  which 
provides  Federal  assistance  to  help 
States  maintain  and  implement  a 
statewide  system  of  early  intervention 
services  for  young  children  with 
disabilities,  aged  birth  through  two,  and 
their  families.  The  Act  sets  out 
eligibility  conditions  for  State 
participation  in  the  program, 
including — (1)  a  policy  that  ensures 
appropriate  early  intervention  services 
for  all  eligible  children,  including,  at 
State  discretion,  children  who  are  at  risk 
of  experiencing  substantial 
developmental  delays;  and  (2)  other 
requirements  (e.g..  provisions  regarding 
individualized  family  service  plans 
(IFSPs),  natuural  environments, 
procedural  safeguards,  and  financing  of 
early  intervention  services). 

Part  D  authorizes  a  series  of 
discretionary  programs  to  support 
National  activities  to  improve  the 
education  of  children  with  disabilities, 
including  State  Improvement  Grants, 
coordinated  research  and  personnel 
preparation,  parent  training  and 
information  centers,  technical  assistance 
and  dissemination,  technology 
development,  demonstration,  and 
utilization,  and  media  services. 

Need  for  Reauthorization 

Two  major  parts  of  IDEA  will  expire 
on  September  30.  2002:  Part  C  (Infants 
and  Toddlers  with  Disabilities);  and  Part 
D  (National  Activities  to  Improve 
Education  of  Children  with  Disabilities). 
Thus,  we  are  seeking  broad  public  input 
regarding  changes  needed  to  improve 
implementation  of  the  early 
intervention  program  for  infants  and 
toddlers  with  disabilities  under  Part  C. 
and  the  effectiveness  of  the  National 
Activities  under  Part  D. 

We  also  will  consider  all  relevant 
comments  received  on  the  Notice  of 
Proposed  Rulemaking  (NPRM)  for  the 
Part  C  program  that  was  published  on 
September  5,  2000  (65  FR  53808).  (The 
Secretary  is  publishing  a  Notice 
withdrawing  the  Part  C  NPRM  in  this 
issue  of  the  Federal  Register.) 
.  Although  Part  B  of  IDEA  is  permanent 
legislation  with  no  requirement  for 
reauthorization,  the  reauthorization 
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process  for  Parts  C  and  D  provides  an 
opportunity  to  carefully  examine  Part  B 
as  well. 

The  President  has  laid  out  four 
principles  of  education  reform  to  ensure 
that  no  child  is  left  behind.  These 
principles  are:  accoimtability  for  results, 
local  control  and  flexibility, 
empowering  parents  to  participate  more 
meaningfully  in  their  children's 
education,  and  employing  research- 
based  practices  that  we  know  work  to 
improve  student  performance.  Using 
this  underlying  framework,  the 
Secretary  solicits  public  comment 
regarding  the  reauthorization  of  IDEA. 

We  are  particularly  interested  in 
identifying  opportunities  for  increasing 
flexibility  and  reducing  unnecessary 
paperwork  and  burden  while 
maintaining  the  important  rights  and 
protections  of  chilchen  with  disabilities 
and  their  families. 

Invitation  To  Comment 

We  encoiuage  your  cominents  on  the 
broad  areas  identified  in  the  preceding 
paragraphs  (under  Need  for 
Reauthorization).  Because  we  believe 
that  reforms  to  IDEA  should  be  based, 
to  the  greatest  degree  possible,  on 
evidence  that  demonstrates  the  need  for 
reform  and  that  can  gwde  those  reforms, 
we  are  also  particularly  interested  in 
receiving  factual  information  and 
research  in  these  broad  areas.  We  also 
seek  comment  on  the  following  specific 
areas: 

(1)  Accountability.  How,  and  to  what 
degree,  are  children  with  disabilities 
being  included  in  State  and  local 
accoimtability  systems?  What  barriers 
exist  to  inclusion  of  these  children  in 
the  accountability  systems?  What 
recommendations  do  you  have  to 
eliminate  these  barriers? 

(2)  Personnel  Issues.  In  what  areas  of 
special  education  and  related  services 
(or  early  intervention  services)  are 
States  and  school  districts  (or  lead 
agencies)  experiencing  problems  in 
finding  and  retaining  qualified 
personnel?  Are  funds  that  are  available 


at  the  Federal,  State,  and  local  levels 
being  used  effectively  to  address 
personnel  shortages?  For  teachers, 
administrators,  and  others  responding  to 
these  questions,  what  recommendations 
do  you  have  to  alleviate  personnel 
shortages? 

Are  the  pre-service  and  in-service 
training  programs  offered  by  State  and 
local  educational  agencies  based  on 
research-derived  methods  that  are 
proven  to  improve  results  for  children? 
Do  regular  and  special  education 
teachers  believe  their  college 
preparation  programs  prepared  them  to 
teach  students  with  disabilities?  Do 
local  administrators  believe  the  regiilar 
and  special  education  teachers  they  are 
hiring  are  qualified  to  teach  students 
with  disabilities? 

(3)  Parent  Involvement.  For  parents  of 
children  with  disabilities,  what  barriers 
to  meaningful  participation  in  your 
child's  education  have  you 
experienced?  For  school  districts,  what 
barriers  have  you  faced  in  ensuring 
meaningful  parent  involvement?  For 
parents  and  professionals  involved  in 
the  early  intervention  program  under 
Part  C,  what  barriers  have  you 
experienced?  In  each  of  these  cases, 
have  you  experienced  any  efforts  to 
increase  parent  involvement  that  you 
believe  are  successful?  If  so,  please 
describe  them. 

(4)  Tmnsition  to  Post-School 
Endeavors.  To  what  extent  are  school 
aged  students  with  disabilities  routinely 
participating  in  their  lEP  meetings? 
What  barriers  exist  to  full 
implementation  of  the  IDEA'S  current 
transition  requirements?  What 
recommendations  do  you  have  to 
eliminate  these  barriers? 

(5)  Excessive  Paperwork.  For 
administrators,  teachers,  or  other 
personnel,  describe  any  burdens  you  are 
experiencing  in  implementing  the  Part  B 
(or  Part  C)  requirements.  What  specific 
requirements  are  problematic,  and  what 
kinds  of  problems  are  you  having?  What 
recommendations  do  you  have  to 
resolve  these  problems?  What 


paperwork  requirements  do  little  to 
further  educational  goals  of  children 
with  disabilities  and/or  provide 
appropriate  protections  to  the  children 
and  their  families?  What  paperwork  is 
completed  by  clerical  staff, 
administrators,  special  education 
teachers,  and  regular  education 
teachers?  What  paperwork  now 
completed  by  teachers  and 
administrators  could  be  completed  by 
clerical  staff,  if  they  were  available? 
What  steps  have  you  taken  in  order  to 
try  to  reduce  IDEA  paperwork  burden? 

(6)  Local  School  Districts — 20  Percent 
Funds.  Under  section  613(a)(2)(C),  a 
school  district  may  treat  as  local  funds 
up  to  20  percent  of  the  amoimt  it 
receives  under  Part  B  that  exceeds  the 
amoimt  it  received  during  the  prior 
fiscal  year.  To  what  extent  are  school 
districts  using  this  authority?  How  are 
school  districts  using  the  local  funds 
that  become  available? 

(7)  Use  of  Insurance  under  Part  C.  To 
what  extent  are  private  and  public 
insurance  used  in  paying  for  early 
intervention  services  under  Part  C  in 
your  State?  Have  parents  suffered  any 
financial  or  other  difficulties  resulting 
from  the  use  of  their  insurance?  What 
difficulties  do  lead  agencies  have  in 
accessing  public  or  private  insurance? 

In  submitting  yoiu*  comments,  please 
identify  the  area  of  yoiu  involvement  in 
special  education,  regular  education  or 
early  intervention,  as  well  as  your  role, 
if  any,  in  that  area  (e.g.,  parent,  teacher, 
student,  service  provider,  administrator, 
or  researcher).  In  addition,  if 
appropriate  to  your  comments,  please 
identify  the  specific  Part  and  section  of 
IDEA  that  is  tiae  subject  of  your 
comments,  and  specify  why  the  statute 
needs  to  be  amended. 

Program  Authority:  20  U.S.C.  1400  et  seq. 
Dated:  December  28, 2001. 
Loretta  L.  Petty, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabiiitative  Services. 
[FR  Doc.  02-623  Filed  1-9-02;  8:45  am] 
8IUJNG  CODE  4000-«1-U 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  10, 
2002 

COMMERCE  DEPARTMENT 
Economic  Analysis  Bureau 

International  services  surveys: 
BE-20;  t)enchmark  survey  of 
selected  services 
transactions  with 
unaffiliated  foreign 
persons;  published  12-11- 
01 
BE-48;  annual  survey  of 
reinsurance  and  other 
insuretnce  transactions  by 
U.S.  insurance  companies 
with  foreign  persons; 
published  12-11-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Connecticut;  published  12- 
11-01 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Indian  Reservation  Roads 
funds;  2002  FY  funds 
distribution;  published  1- 
10-02 
PERSONNEL  MANAGEMENT 
OFFICE 
Employment: 
Agency  vacancy 
announcements; 
reasonable 

accommodation  statement 
requirement;  published  12- 
11-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Railroad 
Administration 
U.S.  rail  operations;  U.S. 
locational  requirement  for 
dispatching;  published  12- 
11-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marfcatlng 
Sarvica 

California  Prune/Plum  (Tree 
Removal)  Diversion 


Program;  implementation; 
comments  due  by  1-16-02; 
published  12-17-01  [FR  01- 
31038] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Northeast  Multispecies 
Fishing  Capacity 
Reduction  Program; 
comments  due  by  1-18- 
02;  published  12-19-01 
[FR  01-31262] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Security  futures  products: 
Large  trader  reports; 
reporting  levels; 
comments  due  by  1-14- 
02;  published  12-13-01 
[FR  01-30812] 
CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 
Retired  and  Senior  Volunteer 
Program;  amendments; 
comments  due  by  1-14-02; 
published  11-13-01  [FR  01- 
28254] 
DEFENSE  DEPARTMENT 
Federal  Acquisition  Regulation 
(FAR): 

Indefinite-delivery  contracts; 
progress  payment 
requests;  comments  due 
by  1-14-02;  published  11- 
14-01  [FR  01-28230] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
.Ptx>sphoric  add 
manufacturing  and 
phosphate  fertilizers 
production  plants; 
comments  due  by  1-16- 
02;  published  12-17-01 
[FR  01-31009] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 

national  emission  standards: 

PtK>sphoric  acid 
manufacturing  and 
phosphate  fertilizers 
production  plants; 
comments  due  by  1-16- 
02;  published  12-17-01 
[FR  01-31010] 
Air  pollution  control;  new 

motor  vehicles  and  engines: 

Nonroad  large  spartt  ignition 
engines  and  recreational 
engines  (marine  and  land- 
based);  emissions  control; 
comments  due  by  1-18- 
02;  published  12-18-01 
[FR  01-31178] 


Air  programs: 
Ambient  air  quality 
standards,  national — 
Ozone;  response  to 
remand;  comments  due 
by  1-14-02;  published 
11-14-01  [FR  01-27820] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 
Kansas;  comments  due  by 

1-18-02;  published  12-19- 

01  [FR  01-31238] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
'    pollutants: 
Kansas;  comments  due  by 
1-18-02;  published  12-19- 
01  [FR  01-31239] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation     ' ' 

plans;  approval  and 

promulgation;  various 

States: 

Wisconsin;  comments  due 
by  1-14-02;  published  12- 
14-01  [FR  01-30814] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Wisconsin;  comments  due 
by  1-14-02;  published  12- 
14-01  [FR  01-30815] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  1-14-02;  published 
12-13-01  [FR  01-30740] 
Water  pollution;  discharge  of 
pollutants  (NPDES): 
Concentrated  animal  feeding 
operations;  permit 
regulation  and  effluent 
limitations  guidelines  and 
standards;  data 
availability;  comments  due 
by  1-15-02;  published  11- 
21-01  [FR  01-28738] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  tat>le  of 
assignments: 

California;  comments  due  by 
1r14-02;  published  12-10- 
01  [FR  01-30387] 
Television  stations;  table  of 
assignments: 


Utah  and  Nevada; 
comments  due  by  1-14- 
02;  published  12-18-01 
IFR  01-31187] 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 

(FAR): 

Indefinite-delivery  contracts; 
progress  payment 
requests;  comments  due 
by  1-14-02;  published  11- 
14-01  [FR  01-28230] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Risk-based  capital: 
Counterparty  haircuts, 
multifamily  loans,  and 
refunding;  technical 
amendments  and 
corrections;  comments 
due  by  1-17-02;  published 
12-18-01  [FR  01-30898] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlifa  Service 
Endangered  and  threatened 
species: 
Critical  hatxtat 
designations — 
La  Graciosa  thistle,  etc.; 
comments  due  l»y  1-14- 
02;  published  11-15-01 
[FR  01-28041] 
Santa  Cruz  tarplant; 
comments  due  by  1-1 4- 
02;  published  11-15-01 
[FR  01-28040] 
Pygmy  rabbit;  Columbia 
Basin  distinct  population 
segment;  comments  due 
by  1-14-02;  published  11- 
30-01  [FR  01-29612] 

INTERIOR  DEPARTMENT 
National  Park  Servioo 

Worid  Heritage  Convention; 
comments  due  t)y  1-18-02; 
published  11-19-01  [FR  01- 
28256] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Aliens — 
Continued  detention  of 

aliens  subject  to 

removal  orders; 

comments  due  by  1-14- 

02:  published  11-14-01 

[FR  01-28369] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations; 
Scientific  and  technical 
reports;  comments  due  by 
1-14-02;  published  11-14- 
01  [FR  01-28242) 
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Federal  Acquisftion  Regulation 

(FAR): 

Indefinite-delivery  contracts; 
progress  payment 
requests;  comments  due 
by  1-14-02;  published  11- 
14-01  [FR  01-28230] 

INTERIOR  DEPARTMENT 
National  Indian  Gaining 
Commission 

Federal  claims  collection; 
comments  due  by  1-14-02; 
published  1-9-02  (FR  02- 
00676] 

NUCLEAR  REGULATORY 
COMINISSION 

Rulemaking  petitions: 

National  Mining  Association; 
comments  due  by  1-16- 
02;  published  11-2-01  [FR 
01-27536] 

Three  Mile  Island  Alert;       | 
comments  due  by  1-16- 
02;  published  11-2-01  [FR 
01-27576] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 

Actively  managed  exchange- 
traded  funds;  comments 
due  by  1-14-02;  published 
11-15-01  [FR  01-28572] 

Affliliated  companies; 
mergers;  comments  due 
by  1-18-02;  published  11- 
ISOI  [FR  01-28583] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  old  age,  survivors, 
and  dteabiiity  insurance — 

Digestive  system 
impairments;  medical 
criteria  evaluation; 
comments  due  by  1-14' 


02;  pubKshed  11-14-01 
[FR  01-28455] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  old  age,  survivors, 
and  disability  insurance — 
.  Musculoskeletal  system 
and  related  criteria; 
medk:al  criteria  for 
disability  determination; 
comments  due  by  1-18- 
02;  published  11-19-01 
[FR  01-28456] 

TRANSPORTATION 
DEPARTMENT 

Procedural  regulatk>ns: 
Air  Transportatron  Safety 
and  System  Stabilization 
Act;  air  carriers 
compensation  procedures 
Set-aside  of  compensatk>n 

funds  for  air 

ambularx^s,  air  tour 

operators,  etc.; 

comments  due  by  1-16- 

02;  published  1-2-02 

[FR  01-32177] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Air  traffk:  operating  and  flight 
rules,  etc.: 

Criminal  history  records 
checks;  comments  due  by 
1-17-02;  published  1-7-02 
[FR  02-00358] 
Ainworthiness  directives: 

Boeing;  comments  due  by 
1-14-02;  published  11-13- 
01  [FR  01-28334] 

CFE  Co.;  comments  due  t>y 
1-18-02;  published  12-4- 
01  [FR  01-29947] 


TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions— 
Canadair  Model  CL-600- 
2A12  airplanes; 
comments  due  by  1-14- 
02;  published  12-13-01 
[FR  01-30638] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  1-16-02;  published 
12-17-01  [FR  01-31000] 

TREASURY  DEPARTMENT 

Customs  Service 

Merchandise  entry: 
Single  entry  for  split 
shipments;  comments  due 
by  1-15-02;  published  11- 
16-01  [FR  01-28551] 

VETERANS  EMPLOYMENT 
AND  TRAINING  SERVICE 

Annual  report  from  Federal 
contractors;  comments  due 
by  1-18-02;  published  12- 
19-01  [FR  01-31188] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
sesskjn  of  Congress  whk:h 
fiave  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publfc  Uws 
Update  Sennce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  ht»pj/ 
vifww.nara.gov/fedreg/ 
ptawcurT.html. 


The  text  of  laws  is  not 
published  in  the  Federal 
Register  but-  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  1789/P.L.  107-109 

Best  Pharmaceuticals  for 
Children  Act  (Jan.  4,  2002; 
115  Stat.  1408) 

Last  List  January  4,  2002 


Public  La¥fs  El^ronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronk:  mail 
notification  servk%  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  http:// 
hyclra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servtee  is  strictly 
for  E-mail  notificatton  of  new 
laws..  The  text  of  laws  is  not 
available  through  this  servee. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  Ust  of  CFR  Sections  Affectad 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actkxw  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  form. 
Entries  indicate  ttie  nature  of  the  changes- 
such  as  revised,  psmoved,  or  corrected. 
$35  per  year. 

Federal  Ragistar  indax 

The  index,  covering  ttie  contents  of  ttte 
daily  Federal  Register,  Is  issued  monthly  in 
cumulatiye  form.  Entries  ais  carried 
primarily  under  the  names  of  ttie  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-fBferences. 
$30  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal  Register  page  numbers  with  the  date  of  puljlication 
in  the  Federal  Fiegister. 


Superintendent  of  Documents  Subscription  Order  Form 


Ofitor  Processing  Coda: 

*5421 


I    I  YES,  enter  the  following  indicated  subscriptions  for  one  year 


-  LSA  (List  of  CFR  Sections  AfTected),  (LCS)  for  $35  per  year. 

-  Federal  Register  Index  (FRUS)  $3aper  year. 


Charge  your  order. 

ITS  Easyl 

To  fax  your  orders  (202)  512-2250 

Plione  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


n  VISA       en  MasterCard  Account 


-D 


Street  address 


City,  State,  ZIP  code 


Thank  you  for 

(Credit  card  expirauon  date)  yg^^  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 
May  we  make  your  nameMdics 


to 


YES     NO 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954 


loni 


V(DL 


INrOWMiTIOM  ABOUT  THE  SUPBUNTENOENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Kww  when  to  eiqiect  yoor  renewal  nodce  and  keep  a  good  thing  coining  To  keq>  OOT 
prices  down,  die  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  flie  number  that  follows  mcmth/year  code  <m 
the  t<^  line  of  your  label  as  shown  in  Ms  example: 


A  renewal  notice  win  be 
sent  appfoxinuiely  90  days 


A  renewal  notice  will  be 
sent  qiproximalely  90  days 
bdbretiw  shown  date. 


DEC97KI 


;AEB  SMITH212J  :  :&EEDQ  SMITH212J 

;  JOHN  SMITH  :  :  JOHN  SMITH 

:  212  MAIN  STREET  :  I  212  MAIN  STREET 

;  FORESTVILLE  MD  20704  :  :  FORESTVILLE  MD  20704 


DBC97K) 


ISIS 


To  be  sure  that  your  service  continues  without  internq>tion,  please  return  your  renewal  notice  promptly. 
If  your  subscription  SCTvice  is  discontinued,  si!]q>ly  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Docvonents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
win  be  reinstated. 

Tb  dunge  yoor  addras:  Please  SEND  YOUR  MAILING  LABEL,  akmg  with  your  new  address  to  die 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 


Ito  taqabc  aboat  yoor  sobscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  coneqwndence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  WashingtMJ,  DC  20402-9373. 

To  order  a  new  sabscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscriptkiii  Order  Form 
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Total  yoarovden  (212)  512-^2250 
Phone  your  erdcn  (202)  512-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Fteleral  Register,  moBtfaly  Ind«  and  List 

(rf  CFR  Sections  Affected  (LS A),  at  $764  each  per  year. 

subKriptioas  to  Ftdmd  Register,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 
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. 
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Method  or  Paynent: 

I    I  C!heckPayaUe  to  the  Superintendent  of  Documents 
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n  VISA      CD  MasteiCard  Account 

I  I  I  I  I  I  I  I  in 


-D 


ET 
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Thank  yarn  far 
yoar  order! 
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NfailTo:  Superiirteadenttrf Documents 
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Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Rmister,  National  Archives  and  Records  Administration, 
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The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  oy 
Fedoal  agencies.  These  include  Presidential  proclan.ations  and 
Executive  Orders,  Fedwal  agency  documents  having  general 
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Federal  Register  the  day  before  they  are  published,  unless  the 
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What's  NEWI 

Federal  Sinister  Tabk  of  Contents  via  e^nail 

Subscribe  to  FEDREGTOC,  to  receive  the  Federal  Register  Table  of 

Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 

in  the  issue. 

To  subscribe,  go  to  lit4K//listserr.acces8.gpo.gov  and  select: 

Online  maittng  list  archives 

PEDREGTOC-L 

Join  or  leave  Ote  list 
Then  follow  the  instructions. 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 

HOW  TO  USE  rr 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Regisler  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

,  3.  The  important  elements  of  typical  Federal  Register 
documents. 
4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regvdations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 
WHEN:  January  30,  2002—9:00  a.m.  to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington.  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538;  or 

info@fedTeg.nara.gov 
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Agricultural  Marketing  Service 

RULES 

Kiwifruit  grown  in — 
California;  correction,  1413 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

Air  Force  Department 

PROPOSED  RULES 

Privacy  Act;  implementation,  1423-1424 
NOTICES 
Privacy  Act: 
Systems  of  records,  1444-1447 

Animal  and  Plant  Health  Inspection  Service 

PROPOSED  RULES 

Exportation  and  importation  of  animals  and  animal 
products: 

Pet  bird  identification;  microchip  implants,  1416-1419 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1433-1434 
Environmental  statements;  availability,  etc.: 

Pink  boUworm,  genetically  engineered;  confined  field 
test,  1434-1435 
Meetings: 

Cattle  importation  into  .United  States;  procedures.  1435 

Army  Department 

See  Engineers  Corps 
PROPOSED  RULES 

Privacy  Act;  implementation:,  1421-1423 
NOTICES 
Privacy  Act: 
Systems  of  records,  1447-1448 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Civil  Rights  Commission 

NOTICES 

Meetings: 
Environmental  justice;  hearing,  1437-1438 

Coast  Guard 

RULES 

Drawbridge  operations: 
Louisiana,  1416-1417 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Are  Blind  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  1436-1437 


Defense  Contract  Audit  Agency 

NOTICES 

Privacy  Act: 
Systems  of  records,  1448-1450 

Defense  Department 

See  Air  Force  Department 
See  Army  Department 
See  Defense  Contract  Audit  Agency 
See  Engineers  Corps 
See  Navy  Department 
NOTICES 
Meetings: 
Defense  Intelligence  Agency  Joint  Military  hitelligence 
College  Board  of  Visitors,  1444 

Drug  Enforcement  Administration 

NOTICES 

Electronic  Commerce  Initiatives: 
Public  key  infrastructure-enabled  controlled  substances 
orders;  performance  verification  testing;  pilot  project, 
,  1507-1508 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  1453- 
1454 
Grants  and  cooperative  agreements;  availability,  etc.: 
Postsecondary  education — 
Postsecondary  Education  Improvement  Fund,  1454- 
1457 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

CRENLO,  Inc.,  1513 

N&H  Corp.,  1513 

Renaissance  Woodworking,  Inc.,  1513-1514 

Steag  Hamatech,  Inc.,  1514 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Bloimt,  Inc.,  et  al.,  1508-1510 

Maverick  Tube  Corp.  et  al.,  1510-1512 

W.G.  Benjey,  Inc.,  et  al.,  1512-1513 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  1514-1516 
NAFTA  transitional  adjustment  assistance: 

A.O.  Smith  Electrical  Products  et  al.,  1516-1517 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

1517-1518 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 
San  Clemente,  CA;  shoreline  feasibility  study,  1450-1451 
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Vedtiira/Santa  Barbara  County,  CA;  harbor  sand  bjrpass 
system  and  regional  beneficial  reuse- feasibility  study, 
1452 

Ventura  County,  CA;  Matilija  Dam  ecosystem  restoration 
feasibility  study,  1451-1452 
Meetings: 

Armed  Forces  Epidemiological  Board,  1452-1453 

Environmental  Pratoctlon  Agency 

PROPOSED  RULES 

Air  pollution  control: 
State  operating  permits  programs — 
Iowa,  1431-1432 
Air  programs: 
Ambient  air  quality  standards,  national — 
Ozone;  response  to  remand,  1430 
NOTICES  I 

Air  programs:  I 

State  implementation  plans;  adequacy  status  for 
transportation  conformity  purposes — 
Nevada,  1461 
Environmental  statements;  availability,  etc.: 
Agency  statements — 
Comment  availability,  1462-1463 
Weekly  receipts,  1461-1462 
Meetings: 
Environmental  Policy  and  Technology  National  Advisory 

Council,  1463 
Science  Advisory  Board,  1463-1464 
Reports  and  guidance  dociunents;  availability,  etc.: 
San  Francisco  Bay  Area,  CA;  EMFAC2000  Motor  Vehicle 
Emission  Factor  Model  use,  1464-1465 
Toxic  and  hazardous  substances  control: 
Lead-based  activities  in  target  housing  and  child- 
occupied  facilities;  State  and  Indian  Tribe 
authorization  applications — 
Illinois,  1465-1469 

BocuMv  Office  of  the  Praaldent 

See  Presidential  Documents 

Federal  AvMion  AdmlnisliaUon 

PROPOSED  RULES  i 

Airw(»thiness  directives:! 

Boeing.  1419-1420       | 

Federal  Communlcailont  Commission 

ROTICgS 

Rulemaking  proceedings;  petitions  filed,  granted,  deiiied, 
etc.,  1469 

Federal  Deposit  insurance  Corporation 

NOTICES 

Agmcy  information  collection  activities: 
Proposed  collection;  comment  request,  1469-1470 

Federal  Energy  Regulatofy  Commieelon 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Consolidated  Water  Power  Co.  et  al..  1457-1459 
Meetings;  Sunshine  Act.  1460-1461 

Fsdsral  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Fairfax,  city  and  county,  and  Prince  William  County.  VA, 
1533-1534 


Federal  Housing  Finance  Board 

NOTICES 

Federal  home  loan  bank  system: 
Conmumity  support  review;  members  selected  for  review; 
list,  1470-1481 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control,  1481 
Formations,  acquisitions,  and  mergers.  1481-1482- 

Federal  Transit  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Fairfax,  city  and  county,  and  Prince  William  County.  VA, 
1533-1534 

Fish  and  Wlidiife  Service 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

1494-1496 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
San  Diego  County,  CA;  California  gnatcatcher,  1496- 
1497. 
Marine  mammal  permit  applications,  1497 

Food  and  Drug  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Medical  devices — 
Software  validation;  general  principles,  1482-1488 

Foreign-Trade  Zonae  Boerd 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
California 
Ultramar,  Inc.;  oil  refinery  complex,  1438 

Forest  Service 

NOTICES 

Meetings: 
North  Central  Idaho  Resource  Advisory  Committee,  1436 
Siskiyou  County  Resource  Advisory  Committee.  1436 

Health  and  Human  Servicee  Department 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Housing  and  Urtian  Development  Departonent 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  siuplus  Federal  property.  1493-1494 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

internal  Revenue  Service 

RULES 

Procedure  and  administration: 
Internal  revenue  taxes  payment  by  credit  card  and  debit 
card;  correction.  1416 
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PROPOSED  RULES 

Procedure  and  administration: 
Returns  and  return  information  disclosure  by  other 
agencies;  cross-reference;  correction,  1421 

International  Trade  Administration 

NOTICES 

Antidumping: 
Sodium  azide  fitim — 
Japan, 1438-1439 

Justice  Department 

See  Drug  Enforcement  Administration 

l.al>or  Depertment 

See  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Labor  Statistics  Bureau 

Lat>or  Statistics  Bureeu 

NOTICES 

Agency  information  collection  activities; 
Proposed  collection;  comment  request,  1518-1520 

l^nd  Management  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Powder  River  Basin  Oil  and  Gas  Project,  WY,  1497-1499 

Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  1534- 
1535 

National  Institutes  of  Health 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

1488-1489 
Meetings: 
National  Cancer  Institute,  1489-1490 
National  Eye  Institute,  1490 
National  Himian  Genome  Research  Institute^  1490 
National  Institute  of  Allergy  and  Infectious  Diseases, 

1490-1492 
National  Institute  of  Arthritis  and  Musculoskeletal  and 

Skin  Diseases,  1492 
National  Institute  of  Dental  and  Craniofacial  Research, 

1492 
National  Institute  of  Neurological  Disorders  and  Stroke, 

1492-1493 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 
1491 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  coast  groimdfish,  1539-1554 
PROPOSED  RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Pacific  coast  groimdfish,  1554-1593 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1439-1441 

Environmental  statements;  availability,  etc: 
San  Francisco  Bay  National  Estuarine  Research  Reserve, 
CA,  1441 


Meetings: 

Mid-Atlantic  Fishery  Management  Council,  1441-1442 

Pacific  Fishery  Management  Council,  1442 
Permits: 

Exempted  fishing  and  scientific  research,  1442-1444 

National  Parit  Service 

PROPOSED  RULES 

Special  regulations: 
Golden  Gate  National  Recreation  Area,  CA;  pet 
management,  1424-1430 
NOTICES 

Environmental  statements;  availability,  etc.: 
Jones  Point  Park,  Woodrow  Wilson  Bridge  Project,  VA, 
1499 
Environmental  statements;  notice  of  intent: 

Great  Smoky  Mountains  National  Park,  TN,  1500 
Meetings: 

Cape  Cod  National  Seashore  Advisory  Commission,  1500 
National  Register  of  Historic  Places: 
Pending  nominations,  1500-1503 
Native  American  human  remains  and  associated  funerary 
objects: 
Death  Valley  National  Park.  CA  and  NV— 
Inventory  fit)m  various  sites  in  InyoCounty  et  al.,  CA, 
1503-1505 
Milwaukee  Public  Museum,  WI^ 

Dilzini  Gaan  masks  and  medicine  staff,  1505-1506 
Phoebe  A.  Hearst  Museum  of  Anthropology,  University  of 
California,  Berkeley,  CA — 
Inventory  from  Humboldt  County,  CA,  1506-1507 
State  University  of  West  Georgia,  GA — 
Inventory  from  Rae's  Creek  Site,  GA-,  1507 

National  Science  Foundetion 

NOTICES 

Meetings: 
Alan  T.  Watermem  Award  Committee,  1520 
Research,  Evaluation,  and  Communication  Special 
Emphasis  Panel,  1520 

Navy  Department 

NOTICES 

Meetings: 
Naval  Postgraduate  School  Board  of  Advisors  to 
Superintendent,  1453 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Dodenhoff,  Tracey,  1453 

Nuclear  Regulatory  Commiselon 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Exelon  Generation  Co.,  LLC,  et  al.,  1520-1522 

Oversees  Private  Investment  Corporation 

NOTICES' 

Meetings;  Simshine  Act,  1522-1523 

Presidential  Documents 

EXECUTIVE  ORDERS 

Government  agencies  and  employees: 
Health  and  Human  Services,  Department  of;  providing  an 

order  of  succession  (EG  13250).  1595-1597 
State,  Department  of;  providing  an  order  of  succession 
(EO  13251),  1599-1600 
Labor-Management  Relations  Program,  Federal:  exempting 
certain  subdivisions  of  the  Department  of  Justice  (EO 
13252),  1601 
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Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 
Pipeline  safety: 
Hazardous  liquid  transportation — 
Gas  transmission  pipelines;  integrity  management  in 
high  consequence  areas;  correction,  1537 
I 
Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
Capital  One  Financial  Corp.  et  al.,  1523-1524 

Meetings;  Sunshine  Act,  1524 

Self-re^atory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  1524-1526 
Chicago  Board  Options  Exchange,  Inc.,  1526-1527 
New  York  Stock  Exchange,  hic,  1527-1531 
Pacific  Exchange,  Inc.,  1531-1532 
Philadelphia  Stock  Exchange,  Inc.,  1532-1533 

State  Department 

RULES 

Visas;  immigrant  dociunentation: 
Immediate  relatives,  definition;  widows  and  children  of 
victims  of  September  11.  2001  terrorist  attacks,  1414- 
1415 
New  or  replacement  visas  issuance,  1415-1416 
Visas;  nonimmigrant  documentation: 
INTELSAT;  addition  as  international  organization,  1413- 
1414 
PROPOSED  RULES  I 

Grants:  I 

Thomas  R.  Pickering  Foreign  Affairs/Graduate  Foreign 
Affairs  Fellowship  Program,  1420-1421 


Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Burlington  Northern  &  Santa  Fe  Railway  Co.,  1535 
Toledo,  Peoria  &  Western  Railway  Corp.,  1535-1536 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Federal  Transit  Administration 

See  Maritime' Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

Treasury  Department 

See  Internal  Revenue  Service 


Separate  Parts  in  This  Issue 

Partii 

Commerce  Department,  National  Oceanic  and  Atmospheric 
Administration,  1539-1593 

Part  III 

Executive  Office  of  the  President,  Presidential  Documents, 
1595-1597,  1599-1601 


Reader  Aids 

Consuh  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list    . 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 
7CFRPart920 

[Dockst  No.  FV02-920-1C IFR] 

Kiwifruit  Grown  in  CalHomia; 
Relaxation  of  Pack  Requirementa 

AGENCY:  Agricultural  Marketing  Service, 
USDA. 

ACTION:  Correction  to  interim  final  rule. 

SUMMARY:  This  document  contains  a 
correction  to  the  interim  final  rule 
published  on  October  29,  2001  (66  FR 
54411),  concerning  kiwifruit  grown  in 
California.  The  correction  is  made  in  the 
amendatory  instruction  section  of  the 
interim  final  rule. 

EFFECTIVE  DATE:  October  24,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Rose 
M.  Aguayo,  Marketing  Specialist, 
California  Marketing  Field  Office, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno.  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  room 
2525-S,  P.O.  Box  96456,  Washington, 
DC  20090-6456;  telephone:  (202)  720- 
2491.  Fax:  (202)  205-8938. 

Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  V^etable  Programs, 
AMS,  USDA,  room  2525-S,  P.O.  Box 
96456,  Washington,  DC  20090-6456; 
telephone:  (202)  720-2491,  Fax:  (202) 
205-8938  or  e-mail: 
Jay.Guerber®usda.gov. 

SUPPLEMENTARY  MFORMATKNI: 


Background 

This  rule  allows  handlers  to  pack 
more  individual  pieces  of  fiiiit  per  8- 
poimd  sample  for  seven  size 
designations,  eliminates  one  size 
designation,  and  adds  two  new  size 
designations.  These  changes  were 
unanimously  recommended  by  the 
Committee  and  are  expected  to  increase 
grower  retturtis  and  enable  handlers  to 
compete  more  effectively  in  the 
marketplace.  The  rule  was  issued  under 
Marketing  Order  No.  920,  as  amended  (7 
CFR  part  920).  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674). 

Need  for  Correction 

The  interim  final  rule  as  published 
contains  an  error  in  the  amendatory 
instructions  affecting  7  CFR  part  920. 
The  amendatory  instructions  incorrectly 
indicate  that  the  revised  table  in 
§  920.302  appears  at  the  end  of 
paragraph  (a)(4)(iv).  The  revised  table 
actually  appears  at  the  end  of  paragraph 
(a)(4)(iii)  of  that  section. 

Correction  of  Publication 

Accordingly,  in  FR  Doc.  01-27205, 
published  October  29,  2001,  page  54411, 
make  the  following  corrections: 

§920.302    [Corrected] 

1.  On  page  54414,  in  column  1,  the 
amendatory  instructions  in  number  2, 
are  corrected  to  read  as  follows: 

2.  In  §  920.302  the  table  in  paragraph 
(a)(4)(iii)  is  revised  to  read  as  follows: 

2.  On  page  54414,  in  column  1,  in 
§920.302,  the  paragraph  designation 
(a)(4)(iv)  is  corrected  to  read  (a)(4)(iii). 

Dated:  January  3,  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  02-578  Filed  1-10-02;  8:45  am) 
BHJJNGCODE  3410-02-P 


DEPARTMENT  OF  STATE 

22  CFR  Part  41 

[Public  Notice  3858] 

Documentatton  of  hkxiimmigranta 
Under  the  Immigration  and 
NatiofWiityAct,  aa  Amended— 
AddltkHial  IntematkMwi  Organizatton 

agency:  Department  of  State. 


ACTION:  Interim  rule  with  request  for 
comments. 

SUMMARY:  This  rule  adds  INTELSAT 
(following  privatization)  as  an 
"international  organization"  to  the 
current  definition  which  includes 
within  that  term  only  organizations  so 
designated  by  the  President. 
DATES:  Effective  January  11,  2002. 
Written  comments  may  be  submitted  on 
or  before  March  12.  2002. 
ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the  Chief, 
Legislation  and  Regulations  Division, 
Visa  Services,  Department  of  State, 
Washington,  DC  20520-0106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  J.  Harper,  Legislation  and 
Regulations  Division,  Visa  Services. 
Department  of  State,  Washington,  DC 
20520-0106,  (202)  663-1221,  e-mail 
harperbj@stote.gov,  or  fax  at  (202)  663- 
3898. 

SUPPLEMENTARY  INFORMATION:  Section 
301  of  Public  Law  106-396  (47  U.S.C. 
763,  October  30,  2000)  provideslhat 
certain  aliens- who  were  officers  or 
employees  of  INTELSAT  before  its 
privatization  and  who  had  had  and  had 
maintained  the  status  of  "international 
organization  alien"  under  the  terms  of 
section  101(a)(15)(G)  of  the  Immigration 
and  Nationality  Act  will  continue  to  be 
eligible  for  such  classification  as  long  as 
they  are  officers  or  employees  of 
INTELSAT  or  any  successor  or 
separated  entity  of  INTELSAT.  The 
current  regulation  (22  CFR  41.24) 
defines  an  "international  organization" 
as  one  designated  by  the  President  as 
entitled  to  the  privileges  and 
immunities  provided  under  the 
International  Organizations  Immunities 
Act  (22  U.S.C.  288),  Although 
INTELSAT  was  and  is  so  designated 
(while  not  yet  privatized),  it  would 
appear  that  its  status  (and  that  of 
separated  or  successor  entities)  as  an 
international  organization  for  non- 
immigrant visa  purposes  eifter 
privatization  would  be  contingent  upon 
this  legislation.  It  is  believed,  therefore, 
that  the  regulation  should  so  specify  in 
the  interest  of  clarity. 

No  other  changes  are  effected  by  this 
regulation. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  an  interim  rule,  with  a  60-day 
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provision  for  post-promulgation  public 
comments,  based  on  the  "good  cause" 
exceptions  set  forth  at  5  U.S.C. 
553(b)(3)(B)  and  553(d)(3).  The  rule 
makes  no  substantive  changes  in  visa 
operations.  It  simply  acknowledges  that 
a  different  statute  conferred  the 
designation  of  "international 
organization"  in  this  instance. 

Regulatory  Flexibility  Act   | 

Pursuant  to  §  605  of  the  Regulatory 
Flexibility  Act.  the  Department  has 
assessed  the  potential  impact  of  this 
rule,  and  the  Assistant  Secretary  for 
Clonsular  Affairs  hereby  certifies  that  is 
not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  nile  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
year  and  it  will  not  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  ot  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  iimovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  "»gnificant 
regulatory  action"  imder  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review.  Therefore,  in 
accordance  with  the  letter  to  the 
Department  of  State  of  February  4, 1994, 
from  the  Director  of  the  Office  of 
Management  and  Budget,  it  does  not 
require  review  by  the  Office  of 
Management  and  Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantisd  direct  effiects  on  the  States, 
on  the  relationship  between  the  national 
.   government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
leveb  of  government.  Therefore,  in 


accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
simunary  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  CSiapter  35. 

List  of  Subjects  in  22  CFR  Fait  41 

Aliens,  Nonimmigrants,  Passports  and 
visas. 

Accordingly,  the  Department  of  State 
amends  22  CFR  Chapter  I  as  follows: 

PART  41— [AMENDED] 

1.  The  authority  citation  for  part  41 
continues  to  read: 

Authority:  8  U.S.C.  1104. 

2.  Amend  §  41.24  by  revising 
paragraph  (a)  to  read  as  follows: 

§41^4    International  organization  aliens. 

(a)  Definition  of  international 
organization.  "International 
organization"  means:  (1)  Any  public 
international  organization  which  has 
been  designated  by  the  President  by 
Executive  Order  as  entitled  to  enjoy  the 
privileges,  exemptions,  and  immunities 
provided  for  in  the  International 
Organizations  Immunities  Act  (59  Stat. 
669,  22  U.S.C.  288)  and 

(2)  INTELSAT,  following 
privatization,  and  any  successor  or 
separated  entity  thereof,  as  so 
designated  by  section  301  of  Public  Law 
106-396. 
***** 

Dated:  November  28,  2001. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs, 

Department  of  State. 

[FR  Doc.  02-271  Filed  1-10-02;  8:45  am] 

BILIJNQ  COOE  4710-a»-P 


DEPARTMENT  OF  STATE 

22  CFR  Part  42 
[Public  Notice  3857] 

Documentation  of  Immigrants  Under 
the  Immigration  and  Nationality  Act,  as 
Amended— Immediate  Reiathres 

AGENCY:  Department  of  State. 
action:  Interim  rule. 

summary:  The  Department  is  adding  to 
the  definition  of  immediate  relatives  the 
widows  and  children  whose  spouses/ 
parents  were  the  victims  of  the  terrorist 
acts  of  September  11.  2001. 


DATES:  This  interim  rule  is  effective  on 

January  11,  2002.  Written  comments 

must  be  received  on  or  before  60  days 

firom  January  11.  2002. 

ADDRESSES:  Written  comments  may  be 

submitted,  in  duplicate,  to  the 

Legislation  and  Regulations  Division, 

Visa  Services.  Department  of  State, 

Washington.  DC  20520-0106.  or  by  e- 

mail  to  visaregs@state.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  J.  Harper,  Legislation  and 

Regulations  Division,  Visa  Services, 

Department  of  State,  Washington,  DC 

20520-0106,  (202)  663-1221,  e-mail 

[haTperbj@state.gov)  or  fax  at  (202)  663- 

3898. 

SUPPt-EMENTARY  INFORMATION: 

How  Does  This  Differ  From  the  Present 
Provision  for  Widows/Widowers? 

DMA  201(b)(2)(A)(l)  grants  the  right  to 
self-petition  for  status  as  an  immediate 
relative  to  widows/widowers  (and  any 
children  thereof)  who  had  been  married 
to  a  U.S.  citizen  for  at  least  two  years 
prior  to  the  citizen's  death.  Section  423 
of  Pub.  Law  107-56  (the  "USA  Patriot 
Act")  expanded  that  entitlement  for 
those  widowed  as  a  direct  result  of  the 
terrorist  acts  of  September  11,  2001, 
without  any  regard  to  the  length  of  the 
marriage.  As  in  INA  201(b),  the 
widow(er)  must  have  not  been  legally 
separated  from  the  spouse  at  the  time  of 
the  citizen's  death,  and  must  file  a 
petition  for  immediate  relative  status 
within  two  years  of  the  death,  having 
not  remarried  in  the  interim. 

Wer«  Any  Other  Such  Changes  Made? 

Children  also  benefitted  fi'om  Sec. 
423.  Any  child  of  a  U.S.  citizen  who 
was  killed  in  one  of  the  terrorist  acts  of 
September  11,  2001,  may  file  a  petition 
for  status  as  an  immediate  relative  child 
within  two  years  of  the  death  of  the 
parent,  regardless  of  changes  in  age  or 
marital  status.  Both  of  these  provisions 
are  being  added  to  22  CFR  42.21,  the 
regulation  governing  immigration  by 
immediate  relatives. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  an  interim  rule,  with  a  60-day 
provision  for  post-promulgation  public 
comments,  based  on  the  "good  cause" 
exceptions  set  forth  at  5U.S.C. 
553(b)(3)(B)  and  553(d)(3).  The 
provision  of  law  being  incorporated  has 
been  in  effect  since  the  date  of 
enactment,  October  26,  2001,  and  the 
prompt  implementation  thereof  is  for 
the  benefit  of  victims  of  a  national 
disaster. 
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Regulatory  Flexibility  Act 

Pursuant  to  §  605  of  the  Regxilatory 
Flexibility  Act,  the  Department  has 
assessed  the  potential  impact  of  this 
rule,  and  the  Assistant  Secretary  for 
Consular  Affairs  hereby  certifies  that  is 
not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  no':  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
year  and  it  will  not  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more,  a  major  increase  in 
costs  or  prices,  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section,  section  3(f), 
Regulatory  Planning  and  Review. 
Therefore,  in  accordance  with  the  letter 
to  the  Department  of  State  of  February 
4, 1994  from  the  Director  of  the  Office 
of  Management  and  Budget,  it  does  not 
require  review  by  the  Office  of 
Management  and  Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 


requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

List  of  Subiects  in  22  CFR  Part  42 

Aliens,  Passports  and  visas. 

Accordingly,  the  Department  of  State 
amends  22  CFR,  part  42  as  set  forth 
below. 

PART  42— [AMENDED] 

1.  The  authority  citation  for  part  42 
continues  to  read: 

Authority:  8  U.S.C.  1104. 

2.  Amend  §42.21  by  revising 
paragraph  (b)  and  adding  paragraph  (c) 
to  read  as  follows: 

§42.21    Immediate  relatives. 

*****  * 

(b)  Spouse  of  a  deceased  U.S.  citizen. 
The  spouse  of  a  deceased  U.S.  citizen, 
and  each  child  of  the  spouse,  will  be 
entitled  to  immediate  relative  status 
after  the  date  of  the  citizen's  death 
provided  the  spouse  or  child  meets  the 
criteria  of  INA  20l(b)(2)(A)(i)  or  of 
section  423(a)(1)  of  Public  Law  107-56 
(USA  Patriot  Act)  and  the  Consular 
Officer  has  received  an  approved 
petition  from  the  INS  which  accords 
such  status,  or  official  notification  of 
such  approval,  and  the  Consular  Officer 
is  satisfied  that  the  alien  meets  those 
criteria. 

(c)  Child  of  a  U.S.  citizen  victim  of 
terrorism.  The  child  of  a  U.S.  citizen 
slain  in  the  terrorist  actions  of 
September  11,  2001,  shall  retain  the 
status  of  an  immediate  relative  child 
(regardless  of  changes  in  age  or  marital 
status)  if  the  child  files  a  petition  for 
such  status  within  two  years  of  the 
citizen's  death  pursuant  to  section 
423(a)(2)  of  Public  Law  107-56,  and  the 
consular  officer  has  received  an 
approved  petition  according  such  status 
or  official  notification  of  such  approval. 

Dated:  November  29,  2001. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs, 

Department  of  State. 

(FR  Doc.  02-270  Filed  1-10-02;  8:45  am] 

BILLING  COOE  471(H)6-P 


DEPARTMENT  OF  STATE 

22  CFR  Part  42 

[Public  Notice  3856] 

Documentation  of  Immigrants  Under 
the  Immigration  and  Nationality  Act,  aa 
Amended— toauance  of  New  or 
Replacement  Viaas 

AGENCY:  Department  of  State. 
ACTION:  Interim  nde. 


summary:  The  Department  is  updating 
and  clarifying  the  regiUation  pertaining 
to  the  issuance  of  replacement  visas  by 
deleting  a  citation  which  is  no  longer  in 
force  and  making  some  editorial 
changes. 

DATES:  This  interim  rule  is  effective 
January  11,  2002.  Written  conunents  are 
invited  and  must  be  received  on  or 
before  March  12.  2002. 
ADDRESSES:  Written  comments  may  be 
submitted,  in  duplicate,  to  the 
Legislation  and  Regulations  Division, 
Visa  Services,  Department  of 
State.Washingtbn.  DC  20520-0106. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  J.  Harper,  Legislation  and 
Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  DC 
20520-0106,  (202)  663-1221,  e-mail 
Harper  {harperbj@state.gov)  or  fax  at 
(202) 663-3898. 

SUPPLEMENTARY  INFORMATION:  The 
current  regulation  relating  to  the 
issuance  of  replacement  visas  at  22  CFR 
42.74(b)  includes  a  citation  to  "INA 
124"  This  is  an  incorrect  citation;  it  is 
being  deleted,  rather  than  corrected, 
because  the  provisions  of  the  section 
intended  are  no  longer  in  effect.  In 
addition  to  the  deletion  of  this  citation, 
subsection  (b)  has  been  edittmally 
changed  to  include  descriptions  of  the 
classes  of  aliens  referred  to,  rather  than 
just  a  succession  of  statutory  citations. 
Some  typographical  errors  have  also 
been  corrected. 

Regulatory  Analysis  and  Notices 

Administrative  Procedure  Act 

The  Department  is  publishing  this 
rule  as  an  interim  rule,  with  a  60-day 
provision  for  post-promulgation  public 
comments,  based  on  the  "good  cause" 
exceptions  set  forth  at  5  U.S.C. 
553(b)(3)(B)  and  553(d)(3).  This  rule 
does  not  make  substantive  changes. 
Delay  of  this  rule  for  the  benefit  of 
public  notice  and  comments  is 
unnecessary  inasmuch  as  its  substance 
results  from  elimination  of  an  incorrect 
and  out-dated  citation  and  editorial 
clarifications  only. 

Regulatory  Flexibility  Act 

Pursuant  to  §  605  of  the  Regulatory 
Flexibility  Act,  the  Department  has 
assessed  the  potential  impact  of  this 
rule,  and  the  Assistant  Secretary  for 
Consular  Affairs  hereby  certifies  that  it 
is  not  expected  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  nde  will  not  result  in  the 
expenditiu«  by  State,  local  and  tribal 
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governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
year  and  it  will  not  significantly  or 
uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  imder  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996  j 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  efi'ect  on  the  econcany  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets 

Executive  Order  12866 

The  Department  of  State  does  not 
consider  this  rule,  to  be  a  "significant 
regulatory  action"  under  Executive 
Order  12866,  section  3(f),  Regulatory 
Planning  and  Review.  Therefore,  in 
accordance  with  the  letter  to  the 
Department  of  State  of  February  4, 1994, 
bom  the  Director  of  the  Office  of 
Management  and  Budget,  it  does  not 
require  review  by  the  Office  of 
Management  and  Budget. 

Executive  Order  13132 

This  regiilation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
r^ponsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
role  does  not  have  sufficient  federalism 
implications  to  require  consultations  or 
warrant  the  preparation  of  a  federalism 
summary  impact  statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  subject  to  the  Paperwork 
Reduction  Act,  44  U.S.C.  Chapter  35. 

List  of  Sobjecte  in  22  CFR  Part  42 

Aliens,  hnmigrants.  Passports  and 
visas. 

Accordingly,  the  Department  of  State 
amends  22  CFR  as  set  forth  below. 

PART42-(AMENDED]    . 

1.  The  authority  citation  for  part  42 
continues  to  read: 


Authority:  8  U.S.C.  1104. 
2.  Amend  §  42.74  by  revising 
paragraph  (b)(1)  to  read  as  follows: 

§  42.74    Issuance  of  new  or  replacement 
visas. 


(b)  Replacement  immigrant  visa  for  an 
immediate  relative  or  for  an  alien 
subject  to  numerical  limitation. 

(1)  A  consular  officer  may  issue  a 
replacement  visa  under  the  original 
number  of  a  qualified  alien  entitled  to 
status  as  an  immediate  relative  (INA 
201(b)(2)),  a  family  or  employment 
preference  iminigrant  (INA  203(a)  or 
(b)),  or  a  diversity  immigrant  (INA 
203(c)),  if— 

(i)  iiie  alien  is  unable  to  use  the  visa 
during  the  period  of  its  validity  due  to 
reasons  beyond  the  alien's  control; 

(ii)  The  visa  is  issued  during  the  same 
fiscal  year  in  which  the  original  visa 
was  issued,  or  in  the  following  year,  in 
the  case  of  an  immediate  relative  only, 
if  the  original  number  had  been  reported 
as  recaptured; 

(iii)  The  number  has  not  been 
returned  to  the  Department  as  a 
"recaptured  visa  number"  in  the  case  of 
a  preference  or  diversity  immigrant; 

(iv)  The  ahen  pays  anew  the  statutory 
application  and  issuance  fees;  and 

(v)  The  consular  officer  ascertains 
whether  the  original  issuing  office 
knows  of  any  reason  why  a  new  visa 
should  not  be  issued. 
***** 

Dated:  November  27,  2001. 
Mary  A.  Ryan, 

Assistant  Secretary  for  Consular  Affairs, 
Department  of  State. 
(FR  Doc.  02-269  Filed  1-10-02;  8:45  am) 

BILLING  CODE  4710-0»-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[TD8969] 

RIN  1545-AW37 

Payment  by  Credit  Card  and  Debit 
Card;  Correction 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations  and  removal  of 

temporary  regulations. 

summary:  This  dociunent  contains 
corrections  to  final  regulations  (TD 
8969)  which  were  published  in  the 
Federal  Register  on  Friday,  December 
14,  2001  (66  FR  64740).  These 


regiilations  relate  to  the  payment  by 

credit  card  and  debit  card. 

DATES:  These  corrections  are  effective 

December  14,  2001. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brinton  Warren,  (202)  622-4940  (not  a 

toll-free  number). 

SUPPLEMENTARY  INFORMATION: 


Baclcground 

The  final  re^gulations  and  removal  of 
temporary  regulations  that  are  the 
subject  of  this  correction  is  under 
sections  6103  through  6311  of  the 
Internal  Revenue  Code. 

Need  for  Correction 

As  published,  final  regulations  (TD 
8969)  contain  errors  which  may  prove  to 
be  misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  final 
regulations  and  removal  of  temporary 
regulations  (TD  8969),  which  are  the 
subject  of  FR  Doc.  01-30934,  is 
corrected  as  follows: 

§301.6311-2    [Conected] 

1.  On  page  64743,  colimm  3, 

§  301.6311-2(d)(2)(i)(D),  line  4,  the 
language  "Action  (15  U.S.C.  1666), 
section  908  of  is  corrected  to  read  "Act 
(15  U.S.C.  1666),  section  908  of. 

2.  On  page  64743,  column  3, 

§  301.6311-2(d)(2)(i)(D),  line  6,  the 
language  "U.S.C.  1693f;  or  similar 
provisions  of  is  corrected  to  read 
"U.S.C.  1693f),  or  similar  provisions 
of. 

LaNita  VanDyke, 

Acting  Chief,  Regulations  Unit,  Associate 
Chief  Counsel  (Income  Tax  and  Accounting). 
(FR  Doc.  02-661  Filed  1-10-02;  8:45  am] 
BILLING  CODE  4nO-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFRPart117 
[CGD08-01-051] 

DfwwlNldge  Operating  Reguiatlon; 
Faigout  Canai,  U^ 

AGENCY:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

SUMMARY:  The  Commander,  Eighth 
.  Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
in  33  CFR  117.444  governing  the 
operation  of  the  SR  315  drawbridge 
across  the  Faigout  Canal,  mile  3.1.  in 
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Terrebonne  Parish,  Louisiana.  This 
deviation  allows  the  Louisiana 
Department  of  Transportation  and 
Development  to  maintain  the  bridge  in 
the  closed-to-navigation  position  from  8 
a.m.  until  4  p.m.  each  day  frtim  January 

7  through  January  18,  2002,  to  allow  for 
maintenance  to  the  bridge.  During  the 
scheduled  closure,  the  bridge  will  open 
for  the  passage  of  vessels  at  10  a.m.,  12 
noon  and  2  p.m.  and  the  bridge  owner 
will  open  the  draw  as  soon  as 
practicable  for  an  emergency  aboard  a 
vessel. 

DATES:  This  deviation  is  effective  from 

8  a.m.  on  Monday,  January  7,  2002, 
until  4  p.m.  on  Friday,  January  18,  2002. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch, 
Commander  (obc),  501  Magazine  Street, 
New  Orleans,  Louisiana  70130-3396 
between  7  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Bridge  Administration  Branch 
maintains  the  public  docket  for  this 
temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Frank,  BridgeAdministration 
Branch,  telephone  (504)  589-2965.  , 
SUPPLEMENTARY  INFORMATION: 

Presently,  the  draw  is  required  to 
open  on  signal  if  at  least  three  hours 
notice  is  given;  except  that,  frtim  15 
August  to  5  June,  the  draw  need  not  be 
opened  from  7  a.m.  to  8  a.m.  and  from 
3  p.m.  to  4  p.m.,  Monday  through 
Friday  except  holidays.  The  draw  shall 
open  on  signal  at  any  time  for  an 
emergency  aboard  a  vessel. 

During  the  closure  period,  the  bridge 
■  will  open  at  two-hour  intervals  to  allow 
for  the  passage  of  traffic.  In  case  of  an 
emergency,  tibe  bridge  owner  will  be 
able  to  open  the  draw  as  soon  as 
practicable.  Navigation  on  the  waterway 
consists  of  small  tugs  with  tows,  fishing 
vessels,  sailing  vessels,  and  other 
recreational  craft. 

The  Louisiana  Department  of 
Transportation  and  Development 
requested  this  temporary  deviation  from 
the  normal  operation  of  the  drawbridge 
in  order  to  sdlow  for  the  removal  and 
replacement  of  the  main  pivot  pier  drive 
cylinder  anchor  frames  and  the  bolts 
connecting  the  drive  cylinders  to  the 
anchor  frames  and  overhead  pivot  girder 
for  the  coimection  of  n^w  submarine 
cables  to  operate  the  draw  spans  of  the 
bridge. 

Tms  deviation  allows  the  draw  of  the 
SR  315  bridge  across  the  Faigout  Canal, 


mile  3.1,  in  Terrebonne  Parish, 
Louisiana  to  remain  closed  to  navigation 
from  8  a.m.  until  4  p.m.  each  day  &t)m 
January  7  through  January  18,  2002. 
During  the  scheduled  closiu«,  the  bridge 
will  open  for  the  passage  of  vessels  at 
10  a.m.,  12  noon  and  2  p.m.  The  bridge 
owner  will  open  the  draw  as  soon  as 
practicable  for  an  emergency  aboard  a 
vessel. 

Dated:  December  31,  2001. 
I.R.  Whitehead, 

Captain,  U.S.  Coast  Guard,  Commander,  8th 
Coast  Gaard  Dist. ,  Acting. 
[FR  Doc.  02-724  Filed  1-10-02;  8:45  am] 

BILLING  CODE  4B10-1S-U 


DEPARTiMENT  OF  TRANSPORTATION 
Coaat  Guard 

33  CFR  Part  117 
[CGD08-01-053] 

|}rawt>ridge  Operating  Regulation; 
LakB  Pontciiartrain,  LA 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regiilations. 

SUMMARY:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  frt)m  the  regulation 
in  33  CFR  117.467  governing  the 
operation  of  the  bascule  spans  of  the 
Greater  New  Orleans  Expressway 
Commission  Causeway  across  Lake 
Pontchartrain  between  Metairie, . 
Jefferson  Parish  and  Mandeville,  St. 
Tammany  Parish,  Louisiana.  This 
deviation  allows  the  draws  of  the  bridge 
to  remain  closed  to  navigation  from  6 
a.m.  on  Monday,  January  14,  2002  imtil 
6  a.m.  on  Wednesday,  January  16,  2002, 
to  allow  for  the  connection  of  new 
submarine  control  cables  to  operate  the 
draw  spans  of  the  bridge.  If  inclement 
weather  does  not  allow  the  work  to 
proceed  on  these  dates  the  work  will  be 
rescheduled  and  the  draws  of  the  bridge 
will  be  allowed  to  remain  closed  to 
navigation  for  the  backup  dates  from  6 
a.m.  on  Wednesday,  January  16,  2002 
imtil  6  a.m.  on  Friday,  January  18,  2002. 
DATES:  This  deviation  is  effective  from 
6  a.m.  on  Monday,  January  14,  2002 
until  6  a.m.  on  Friday,  January  18,  2002. 
ADDRESSES:  Unless  otherwise  indicated, 
documents  referred  to  in  this  notice  are 
available  for  inspection  or  copying  at 
the  office  of  the  Eighth  Coast  Guard 
District,  Bridge  Administration  Branch, 
Commander  (obc),  501  Magazine  Street, 


New  Orleans,  Louisiana,  70130-3396 
between  7  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Bridge  Administration  Branch 
maintains  the  public  docket  for  this 
temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  Frank,  Bridge  Administration 
Branch,  telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION:  Presently, 
the  draw  is  required  to  open  on  signal 
if  at  least  three  hours  notice  is  given; 
except  that,  the  draw  need  not  be 
opened  for  the  passage  of  vessels 
Monday  through  Friday  except  Federal 
holidays  from  5:30  a.m.  to  9:30  a.m.  and 
from  3  p.m.  until  7  p.m.  The  draw  opens 
on  signal  for  any  vessel  in  distress  or 
vessels  waiting  immediately  following 
the  closures  listed  above. 

During  the  closure  period,  the  bridge 
will  not  be  able  to  open  for  vessels  to 
transit  through  the  bascule  spans  of  the  ' 
bridge.  The  bridge  has  a  vertical 
clearance  of  42  feet  above  mean  high 
water  in  the  closed-to-navigation 
position.  In  case  of  an  emergency,  the 
bridge  owner  will  be  able  to  hand  crank 
the  draws  of  the  bridge  to  the  open-to- 
navigation  position.  As  an  alternate 
route,  the  south  channel  fixed  spans  of 
the  bridge  provide  a  vertical  clearance 
of  50  feet  above  mean  high  water. 
Navigation  on  the  waterway  consists  of 
small  tugs  with  tows,  fishing  vessels, 
sailing  vessels,  and  other  recreational 
craft. 

The  Greater  New  Orleans  Expressway 
Commission  requested  a  temporary 
deviation  from  the  normal  operation  of 
the  drawbridge  in  order  to  allow  for  the 
connection  of  new  submarine  control 
cables  to  operate  the  draw  spans  of  the 
bridge. 

'  This  deviation  allows  the  draws  of  the 
bridges  of  the  Greater  New  Orleans 
Expressway  Commission  Causeway, 
across  Lake  Pontchartrain  to  remain 
closed  to  navigation  from  6  a.m.  on 
Monday.  January  14,  2002  until  6  a.m. 
on  Wednesday,  January  16,  2002.  If 
inclement  weather  does  not  allow  the 
work  to  proceed  on  these  dates  the  work 
will  be  rescheduled  and  the  draws  of 
the  bridge  will  be  allowed  to  remain 
closed  to  navigation  for  the  backup 
dates  from  6  a.m.  on  January  16,  2002 
until  6  a.m.  on  January  18,  2002. 

Dated:  December  31,  2001. 
J.R.  Whitehead, 

Captain,  U.S.  Coast  Guard.  Commander.  8th 
Coast  Guard  Dist..  Acting. 
IFR  Doc.  02-725  Filed  1-10-02;  8:45  am] 
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Proposed  Rules 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 


9CFRPart93 


Federal  Register 

Vol.  67,  No.  8 

Friday,  January  11,  2002 


[Doclwt  No.  01-023-1] 

Microchip  Implants  as  an  Official  Form 
of  MentHlcation  for  Pet  Birds 

agency:  Animal  and  Plant  Health 

Inspection  Service,  USDA. 

action:  Proposed  rule. ^^_ 

SUMMARY:  We  are  proposing  to  allow  the 
use  of  microchip  implants  as  an 
acceptable  form  of  identification  for  pet 
birds  of  U.S.  origin  returning  to  this 
country  after  being  outside  the 
UnitedStates.  The  regulations  currently 
provide  for  the  use  of  leg  bands  or 
tattoos  to  identify  such  birds,  but 
microchi]ps  have  become  the  preferred 
method  of  identification  used  by  avian 
veterinary  practitioners.  This  proposed 
change  would  provide  for  the  use  of  an 
additional  means  of  identifying  certain 
U.S.  origin  pet  birds  while  continuing  to 
provide  protection  against  the 
introduction  of  communicable  poultry 
diseases  into  the  United  States. 
DATES:  We  invite  you  to  comment  on 
this  docket.  We  v^  consider  all 
comments  we  receive  that  are 
postmarked,  delivered,  or  e-mailed  by 
March  12,  2002.  j 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-023-1, 
Regulatory  Analysis  and  Development, 
PPD,APHIS,  Station  3C71,  4700  River 
Road  Unit  118,^^iverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-023-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 


address  in  your  message  and  "Docket 
No.01-023-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/md/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Sara  Kaman,  Senior  Staff  Veterinarian, 
Technical  Trade  Services,  National 
Center  for  Import  and  Export,  VS, 
APHIS,  4700  River  Road  Unit  39, 
Riverdale,  MD  20737-1231;  (301)  734- 
8364. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  93 
(referred  to  below  as  the  regulations) 
regulate  the  importation  of  certain 
animals  and  birds,  including  pet  birds, 
to  prevent  the  introduction  of 
commvmicable  diseases  of  livestock  and 
poultry. 

The  regulations  in  §  93.101(c)(2)(i) 
currently  require  that  pet  birds  of  U.S. 
origin  returning  to  the  United  States 
must  have  been  identified  prior  to 
departing  from  the  United  States  with  a 
leg  band  or  tattoo  identification  number. 
The  leg  band  or  tattoo  number  must  be 
listed  on  the  veterinary  health  certificate 
that  was  issued  prior  to  the  bird's 
departure  from  the  United  States.  This 
health  certificate  must  accompany  the  - 
bird  upon  its  return  to  the  United  States. 

However,  it  is  increasingly  difficult 
for  pet  bird  owners  to  obtain  a  leg  band 
or  tattoo,  since  most  private  avian 
veterinarians  no  longer  utilize  these 
forms  of  identification.  Although  some 
psittacine  birds  may  be  banded  by  the 
breedei  as  hatchlings,  microchip 
implants  are  the  preferred  form  of 
identification  for  most  private  avian 
veterinarians  because  some  birds  do  not 
adapt  well  to  wearing  a  leg  band  (they 
chew  the  band  or  catch  it  on  objects. 


potentially  injuring  themselves),  and 
because  the  thin  skin  of  birds  makes  it 
difficult  to  read  a  tattoo. 

Therefore,  we  are  proposing  to  allow 
owners  of  birds  of  U.S.  origin  the  option 
of  identifying  their  pet  birds  with  a 
microchip  implant.  We  would  amend 
the  regulations  in  this  respect  to  state 
that  the  veterinary  health  certificate 
accompanying  the  bird  must  show  the 
leg  band,  tattoo,  or  microchip 
identification  number  that  was  affixed 
to  the  bird  prior  to  the  departure  of  the 
bird  from  the  United  States.  This 
proposed  change  would  provide  for  the 
use  of  an  additional  means  of 
identifying  certain  U.S.  origin  pet  birds 
while  continuing  to  provide  protection 
against  the  introduction  of 
communicable  poultry  diseases  into  the 
United  States. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposing  to  allow  the  use  of 
microchip  implants  as  an  acceptable 
form  of  identification  for  pet  birds  of 
U.S.  origin  retimiing  to  this  country 
after  being  outside  tihe  United  States. 
The  regulations  currently  provide  for 
the  use  of  leg  bands  or  tattoos  to  identify 
such  birds,  but  microchips  have  become 
the  preferred  method  of  identification 
used  by  avian  veterinary  practitioners. 
This  proposed  change  would  provide 
for  the  use  of  an  additional  means  of 
identifying  certain  U.S.  origin  pet  birds. 

The  groups  affected  by  tms  proposed 
rule  would  be  pet  bird  owners  who 
travel  with  their  birds  outside  the 
United  States  and  microchip 
manufoctiuers.  According  to  the  port  of 
entry  records  of  the  Animal  and  Plant 
Health  Inspection  Service  (APHIS), 
approximately  400  bird  ov«iers  traveled 
outside  of  the  United  States  with  their 
pet  birds  in  calendar  year  2000.  Under 
this  proposed  rule,  those  bird  owners 
would  be  allowed  to  use  microchip 
identification  instead  of  the  leg  bands  or 
tattoos  currently  provided  for  by  the 
regulations.  Bird  owners  woiild  benefit 
from  this  proposed  change  because  it  is 
becoming  more  difficult  to  find  a 
veterinarian  who  carries  leg  bands  for 
pet  bird  identification,  and  tattoos  are 
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rarely  used  to  identify  birds  any  more. 
Microchips  will  thus  make  the  task  of 
identifying  a  pet  bird  before  leaving  the 
United  States  more  convenient.  In  most 
cases,  an  APHIS  inspector  at  the  port  of 
entry  would  be  able  to  use  a  microchip 
scanner  to  confirm  the  identity  of  the 
bird  without  handling  the  bird  or 
removing  it  from  the  cage,  thus  avoiding 
additional  stress  on  the  bird. 

Bird  owners  who  choose  to  identify 
their  birds  with  a  microchip  would  have 
to  pay  $25  to  $40  per  microchip  plus  the 
cost  of  the  veterinarian  office  visit  to 
insert  the  microchip.  The  cost  of  the 
microchips  is  projected  to  be  slightly 
higher  than  the  conventional  leg  band, 
although  current  costs  for  leg  bands  and 
tattoos  are  not  available  due  to  the  lack 
of  veterinarians  who  will  perform  these 
services. 

Microchip  manufacturers  could 
potentially  benefit  from  a  slight  increase 
in  microchip  sales  generated  by  this 
proposed  rule.  It  appears  that  all 
potentially  affected  microchip 
manufacturers  (NAICS  code  334111)  are 
small  entities,  according  to  Small 
Business  Administration  criteria  (i.e., 
1,000  or  fewer  employees). 

In  summary,  this  proposed  rule  would 
provide  pet  bird  owners  with  an 
additional  means  of  identifying  their  pet 
birds  while  allowing  APHIS  to  maintain 
the  high  level  of  security  required  in 
order  to  keep  avian  diseases,  such  as 
exotic  Newcastle  disease  and  highly 
pathogenic  avian  influenza,  from 
entering  the  United  States. 

Under  these  circimistances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
imder  Executive  Order  12988,  Civil 
Justice  Reform.  If  this  proposed  rule  is 
adopted:  (1)  All  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule  will  be  preempted;  (2)  no 
retroactive  effect  v\rill  be  given  to  this 
rule;  and  (3)  administrative  proceedings 
will  not  be  required  before  parties  may 
file  suit  in  court  challenging  this  rule. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  9  CFR  Part  93 

Animal  diseases.  Imports,  Livestock,   ' 
Poultry  and  poultry  products, 


Queu'antine,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  amend  9 
CFR  part  93  as  follows: 

PART  93— IMPORTATION  OF  CERTAIN 
ANIMALS,  BIRDS,  AND  POULTRY^ 
AND  CERTAIN  ANIMAL,  BIRD,  AND 
POULTRY  PRODUCTS; 
REQUIREMENTS  FOR  MEANS  OF 
CONVEYANCE  AND  SHIPPING 
CONTAINERS 

1.  The  authority  citation  for  part  93 
would  continue  to  read  as  follows: 

Authority:  7  U.S.C.  1622;  19  U.S.C.  1306; 
21  U.S.C.  102-105,  111,  114a.  134a,  134b, 
134c,  134d,  134f,  136,  and  136a;  31  U.S.C. 
9701;  7  CFR  2.22,  2.80.  and  371.4. 

§93.101    [Amended] 

2.  In  §93.101,  paragraph  (c)(2)(i) 
would  be  amended  by  removing  the 
words  "leg  band  or  tattoo  nimiber"  and 
adding  the  words  "nimiber  from  the  leg 
band,  tattoo,  or  microchip"  in  their  • 
place  and  by  removing  the  words  "leg 
band  or  tattoo  on"  and  adding  the  words 
"nimiber  from  the  leg  band,  tattoo,  or 
microchip  on"  in  their  place. 

Done  in  Washington,  DC,  this  7tb  day  of 
January  2002  . 
W.  Ron  DeHaven, 

Acting  Administrator.  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  02-740  Filed  1-10-02;  8:45  am) 

BILUNG  COOE  3410-34-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  tto.  2001-NM-251-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737  Series  Airplanes 

AQEtlCY:  Fedo-al  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM);  Extension  of  the  comment 

period. 

summary:  This  document  extends  the 
period  for  public  comment  on  the 
above-referenced  NPRM  that  proposes 
the  supersedure  of  two  existing 
airworthiness  directives  (AD),' 
applicable  to  certain  Boeing  Model  737 
series  airplanes.  The  NPRM  proposes  to 
require  installation  of  a  new  rudder 
control  system  and  changes  to  the 
adjacent  systems  to  accommodate  that 
new  rudder  control  system.  This 
proposal  is  prompted  by  FAA 


determinations  that  the  existing  system 
design  architecture  is  imsafe  due  to 
inherent  failure  modes,  including 
single-)am  modes  and  certain  latent 
failures  or  jams,  which,  when  combined 
with  a  second  failure  or  jam,  could 
cause  an  uncommanded  rudder 
hardover  event  and  consequent  loss  of 
control  of  the  airplane.  Additionally,  the 
current  rudder  operational  procedure  is 
not  effective  throughout  the  entire  flight 
envelope.  This  extension  of  the 
comment  period  is  necessary  to  assure 
that  all  interested  persons  have  ample 
opportunity  td  present  their  views  on 
the  proposed  requirements  of  the 
NPRM. 

DATES:  Comments  must  be  received  by 
February  14,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
251-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"docket  No.  2001-NM-251-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  W.  Frey,  Aerospace  Engineer, 
Systems  and  Equipment  Branch,  ANM- 
130S,  FAA,  Seattle  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton» 
Washington;  telephone  (425J  227-2673; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and ' 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 
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•  Organize  comments  is8ue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-251-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Events  Leading  to  This  Extension  of  the 
Comment  Period 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  include  an  AD  that  would 
apply  to  certain  Boeing  Model  737 
series  airplanes  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  November  6, 
2001(66  FR  56783).  The  NPRM 
proposed  to  require  installation  of  a  new 
rudder  control  system  and  changes  to 
the  adjacent  systems  to  accommodate 
that  new  rudder  control  system. 

The  FAA  has  received  a  request  from 
the  manufacturer,  Boeing,  to  extend  the 
comment  period  of  the  NPRM  by  30 
days.  Boeing  requests  the  extension 
because  the  NPRM  would  encompass 
holidays  during  November  and 
December,  which  would  significantly 
decrease  the  number  of  working  days 
necessary  to  develop  responses  to  the 
comments.  Further,  during  a  Boeing 
Critical  Design  Review  (CDR),  held  on 
December  4,  2001,  the  CDR  team 
provided  information  to  the  operators  to 
enable  them  to  assess  the  impact  of  the 
NPRM  on  their  operations.  Because  the 
CDR  was  held  after  the  NPRM  was 
issued,  operators  have  less  time  to 
assess  the  requirements  of  the  proposed 
rule.  In  addition,  Boeing  states  that  the 
proposed  action  of  the  NPRM  is  a 
complex  retrofit  requirement  with  many 
aspects  to  consider. 


The  FAA's  Determination 

The  FAA  has  considered  Boeing's 
request  and  finds  it  appropriate  to 
extend  the  comment  period  to  give  all 
interested  persons  additioijal  time  to 
examine  the  proposed  requirements  of 
the  NPRM  and  submit  comments.  After 
evaluating  the  comments  provided  in 
Boeing  Letter  B-H210-01-0400,  dated 
November  30,  2001,  we  have 
determined  that  extending  the  conunent 
period  by  30  days  will  not  compromise 
the  safety  of  these  airplanes. 

The  Extension 

The  comment  period  for  Docket  No. 
2001-NM-251-AD  is  hereby  extended 
to  February  14,  2002. 

Since  no  portion  of  the  NPRM  or 
other  regulatory  information  has  been 
changed,  the  entire  NPRM  is  not  being 
republished. 

Issued  in  Renton,  Washington,  on  January 
8,2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane 
Directorate  Aircraft  Certification  Service. 
(FR  Doc.  02-842  Filed  1-10-02;  8:45  am) 

BILUNG  CODE  4910-13-U 


DEPARTMENT  OF  STATE 

22  CFR  Part  196 
[Public  Notice  3847] 

The  Thomas  R.  Pickering  Foreign 
Affairs/Graduate  Foreign  Affaire 
Feiiowship  Program  and  Grants  to 
Post-Secondary  Institutions 

ACTION:  Proposed  rule. 

summary:  This  dociunent  proposes  the 
rule  by  which  the  Department  of  State's 
Thomas  R.  Pickering  Foreign  Affairs/ 
Graduate  Foreign  Affairs  Fellowship 
program  will  be  administered.  The  State 
Department  Basic  Authorities  Act  (22 
U.S.C.  2719)  states  that  the  Department 
shall  establish  regulations  which  will 
provide  for  a  limit  on  the  size  of  any 
specific  grant  and,  regarding  any  grant 
to  individuals,  shall  ensure  no  grant 
recipient  receives  grants  from  one  or 
more  Federal  programs  which  in  the 
aggregate  would  exceed  the  cost  of  his 
or  her  educational  expenses  and  shall 
require  satisfactory  educational  progress 
by  grantees  as  a  condition  of  eligibility 
for  continued  participation  in  the 
program. 

DATES:  Comments  are  due  on  or  before 
March  12,  2002. 

ADDRESSES:  Send  comments  to  the  Chief 
of  Student  Programs,  Office  of 
Recruitment,  Biueau  of  Human 


Resoiuces,  Department  of  State,  2401  E 
Street,  NW.,  Room  H-518,  Washington, 
DC  20522. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Esper,  Office  of  Recruitment/ 
Student  Programs  at  (202)  261-8924. 
SUPPLEMENTARY  INFORMATION:  The 
Thomas  R.  Pickering  Foreign  Affairs/ 
Graduate  Foreign  Aflfedrs  Fellowship 
Program  was  established  to  recruit  a 
talented  and  diverse  group  of  students 
into  the  Foreign  Service.  The  State 
Department  Basic  Authorities  Act  (22 
U.S.C.  2719)  authorizes  the  Secretary  of 
State  to  make  grants  to  post-secondary 
education  institutions  or  students  for 
the  piurpose  of  increasing  the  level  of 
knowledge  and  awareness  of  and 
interest  in  employment  with  the  Foreign 
Service.  The  program  provides 
scholarships  to  imdergraduate  and 
graduate  students  in  academic  programs 
relevant  to  international  afMrs,  political 
and  economic  analysis,  administration, 
management  and  science  policy.  While 
in  school.  Fellows  participate  in  one 
domestic  and  one  overseas  internship 
within  the  U.S.  Department  of  State. 
After  completing  their  academic 
training,  and  successfully  passing  the 
Foreign  Service  entry  requirements, 
Fellows  will  enter  the  U.S.  Department 
of  State  Foreign  Service  as  Foreign 
Service  Officers.  Consideration  is  given 
to  all  qualified  applicants  who,  in 
addition  to  outstanding  leadership  skills 
and  academic  achievement,  demonstrate 
financial  need.  The  number  of 
fellowships  awarded  is  determined  by 
available  funding. 

List  of  Subiects  in  22  CFR  Part  196 

Education,  Educational  study 
programs,  Federal  aid  programs.  Grant 
programs,  Scholarships  and  fellowships, 
and  Students. 

For  the  reasons  discussed  in  the 
preamble,  the  U.S.  Department  of  State 
amends' 22  CFR  chapter  I  by  adding  Part 
196  to  read  as  follows: 

PART  196— THOiyiAS  R.  PICKERING 
FOREIGN  AFFAIRS/GRADUATE 
FOREIGN  AFFAIRS  FELLOWSHIP 
PROGRAM 

Sec. 

196.1  What  is  the  Fellowship  Program? 

196.2  How  is  the  Fellowship  Program 
administered? 

196.3  Grants  to  post-secondary  education 
institutions. 

196.4  Administering  Office. 

Authority:  22  U.S.C.  2719. 

§  1 96.1    What  is  the  Feiiowship  Program? 

The  Thomas  R.  Pickering  Foreign 
A&iirs/Graduate  Foreign  Affairs 
Fellowship  Program  is  designed  to 
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attract  outstanding  men  and  women  at 
the  undergraduate  and  graduate 
educational  levels  for  the  purpose  of 
increasing  the  level  of  knowledge  and 
awareness  of  and  employment  with  the 
Foreign  Service,  consistent  with  22 
U.S.C.  3905.  The  Program  develops  a 
source  of  trained  men  and  women,  fi-om 
academic  disciplines  representing  the 
skill  needs  of  the  Department,  who  are 
dedicated  to  representing  the  United 
States'  interests  abroad. 

§196^    How  is  the  Fellowrship  Program 
administered? 

(a)  EligibiUty.  Eligibility  will  be 
determined  annually  by  the  Department 
of  State  and  publicized  nationwide. 
Fellows  must  be  United  States  citizens. 

(b)  Provisions.  The  grant  awarded  to 
each  individual  student  shall  not  exceed 
$250,000  for  the  total  amount  of  time 
the  student  is  in  the  program.  Fellows 
are  prohibited  from  receiving  grants 
from  one  or  more  Federal  programs, 
which  in  the  aggregate  would  exceed 
the  cost  of  his  or  her  educational 
expenses.  Continued  eligibility  for 
participation  is  contingent  upon  the 
Fellow's  ability  to  meet  the  educational 
requirements  set  forth  below. 

(c)  Program  requirements.  Eligibility 
for  participation  in  the  program  is 
conditional  upon  successful  completion 
of  pre-employment  processing  specified 
by  the  Department  of  State,  including 
background  investigation,  medical 
examination,  and  drug  testing.  As  a 
condition  of  eligibility  for  continued 
receipt  of  grant  funds,  fellows  are 
required  to  complete  prescribed 
coursework  and  maintain  a  satisfactory 
grade  point  average  as  determined  by 
the  Department  of  State.  Fellows  are 
also  required  to  accept  employment 
with  the  Department  of  State's  Foreign 
Service  upon  successful  completion  of 
the  program,  and  Foreign  Service  entry 
requirements.  Fellows  must  continue 
emplojrment  for  a  period  of  one  and 
one-half  years  for  each  year  of  education 
funded  by  the  Department  of  State. 

§196^    Grants  to  post-secondary 
education  institutions. 

l"he  Department  of  State  may  make  a 
grant  to  a  post-secondary  education 
institution  for  the  purpose  of  increasing 
the-level  of  knowledge  and  awareness  of 
and  interest  in  employment  with  the 
Foreign  Service,  consistent  with  22 
U.S.C.  3905,  not  to  exceed$l, 000,000, 
unless  otherwise  authorized  by  law. 

S  196.4    Administering  Office. 

The  Department  of  State's  Bureau  of 
Human  Resoiuces,  Office  of 
Recruitment  is  responsible  for 
administering  the  Thomas  R.  Pickering 


Foreign  Affairs/Graduate  Foreign  Afeirs 
Fellowship  Program  and  grants  to  post- 
secondary  institutions  and  may  be 
contacted  for  more  detailed  information. 

Dated:  January  4,  2002. 
Ruben  Torres, 

Executive  Director,  Bureau  of  Human 
Resources,  Department  of  State. 
(FR  Doc.  02-711  Filed  l-lQ-02;  8:45  am] 
BIUJNG  CODE  4710-1S-P 


DEPARTMENT  OF  THE  TREASURY 
internal  Revenue  Service 

26  CFR  Part  301  and  602 

[RE6-1 05344-01] 
RIN  1545-AY77 

Diacloaure  of  Retuma  and  Return 
Infonnation  by  Other  Agenciea; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  ndemaking 

by  cross-reference  to  temporary 

regulations. 


SUMMARY:  This  document  contains 
corrections  to  proposed  regulations 
(REG-1 05  344-01)  which  were 
published  in  the  Federal  Register  on 
Thursday,  December  13,  2001  (66  FR 
64386).  These  regulations  relate  to  the 
disclosure  of  returns  and  return 
information  by  other  agencies. 
dates:  These  corrections  are  effective 
December  13,  2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Jldie 
C.  Schwartz,  (202)  622-4570  (not  a  toU- 
fi^e  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  proposed  rulemaking  by  cross- 
reference  to  temporary  regulations  that 
are  the  subject  of  this  correction  is 
under  section  6103  of  the  Internal 
Revenue  Code. 

Need  for  Correction 

As  published,  proposed  rulemaking 
by  cross-reference  to  temporary 
regulations  (REG-105344-01)  contain 
errors  which  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  notice 
of  proposed  rulemaking  by  cross- 
reference  to  temporary  regulations 
(REG-105344-01),  which  are  the  subject 
of  FR  Doc.  01-30620,  is  corrected  as 
follows: 


1.  On  page  64386.  column  2,  in  the 
preamble,  under  the  paragraph  heading 
"Paperwork  Reduction  Act,"  paragraph 
3,  line  4.  the  language  "Internal  revenue 
Service,  including"  is  corrected  to  read 
"Internal  Revenue  Service,  including". 

2.  On  page  64386,  coliunn  3,  in  the 
preamble,  under  the  paragraph  heading 
"Paperwork  Reduction  Act,"  line  11,  the 
language  "recordkeepers  are  federal 
agencies  and"  is  corrected  to  read 
"recordkeepers  are  Federal  agencies  - 
and". 

LaNita  VanDyke, 

Acting  Chief,  Regulations  Unit,  Associate 
Chief  Counsel  (Income  Tax  and  Accounting). 
(FR  Doc.  02-660  Filed  1-10-02;  8:45  am) 
BttJJNQ  CODE  030-01 -P 


DEPARTIMENT  OF  DEFENSE 
Department  of  the  Army 

32  CFR  Part  SOS 
[Army  Reg.  340-21] 

Privacy  Act;  Implementation 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the  Army 
is  proposing  to  exempt  one  Privacy  Act 
system  of  records.  The  system  of  records 
is  A0020-1  SAIG,  entitled  'Inspector 
General  Records'.  The  exemptions  are 
intended  to  increase  the  value  of  the 
system  of  records  for  law  enforcement 
purposes  and  to  protect  the  privacy  of 
individuals  identified  in  the  system  of 
records. 

DATES:  Comments  must  be  received  on 
or  before  March  12,  2002  to  be 
considered  by  this  agency. 
ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP.  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir,  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at  • 
(703)  806-3711  or  DSN  656-3711. 
SUPPtfMENTARY  INFORMATION: - 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  determines  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rules.  The  rules  do 
not  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
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economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Uw  96-354.  "Regulatory 
Flexibility  Act"  (5  U.S.C  Chapter  6) 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
D^ense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  nimiber  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
E)epartment  of  Defense. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

Section  202,  PuMic  Law  104-4, 
"Unfunded  Mandates  Reform  Act" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  the 
Privacy  Act  rulemaking>for  the 
Deparbnent  of  Defense  does  not  involve 
a  Federal  mandate  that  may  result  in  the 
expenditxue  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  the 
Privacy  Act  rules  for  the  Department  of 
Defense  do  not  have  federalism 
implications.  The  rules  do  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  505 

Privacy. 

Accordingly,  it  is  proposed  that  32 
CFR  part  505  be  amended  as  follows: 

1.  The  authority  citation  for  32  CFR 
part  505  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat.  1896  (5 
U.S.C.  552a). 

2.  Section  505.5  is  proposed  to  be 
amended  by  revising  paragraph  (e)(l)(i) 
through  (iv),  and  removing  paragraphs 
(e){2)(i)  through  (iv),  and  reserving 
paragraph  {e)(2)  as  follows: 

§505.5    Exemptions. 

***** 

(e)  Exempt  Army  records.  *  *  * 

(1)  A0020-1  SAIG 

(i)  System  name:  Inspector  General 
Records. 

(ii)  Exemptions:  (A)  Investigatory 
material  compiled  for  law  enforcement 
purposes  may  be  exempt  pursuant  to  5 
U.S.C.  552a{k)(2).  However,  if  an 
individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise 
be  entitled  by  Federal  law  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
information,  the  individual  will  be 
provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(B)  Investigatory  material  compiled 
solely  for  the  piupose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  soiurce.  Therefore,  portions 
of  the  system  of  records  may  be  exempt 
pursuant  to  5  U.S.C.  552a(c){3),  (d), 
(e)(1),  {e)(4)(G),  (e)(4)(H),  and  (e)(4)(I), 
and(f). 

(iii)  Authority:  5  U.S.C.  552a(k)(2)  and 
(k)(5). 

(iv)  Reason:  (A)  From  subsection 
(c)(3)  because  the  release  of  the 
disclosure  accounting,  for  disclosures 
pursuant  to  the  routine  uses  published 
for  this  system,  wouild  permit  the 
subject  of  a  criminal  investigation  or 
matter  imder  investigation  to  obtain 
valuable  information  concerning  the' 
natiue  of  that  investigation  whidi  will 
present  a  serious  impediment  to  law 
enforcement. 

(B)  From  subsection  (d)  because 
access  to  the  records  contained  in  this 
system  would  inform  the  subject  of  a 
criminal  investigation  of  the  existence 


of  that  investigation,  provide  the  subject 
of  the  investigation  with  information 
that  might  enable  him  to  avoid  detection 
or  apprehension,  and  would  present  a 
serious  impediment  to  law  enforcement. 

(C)  From  subsection  (e)(1)  because  in 
the  course  of  criminal  investigations 
information  is  often  obtained 
concerning  the  violations  of  laws  or 
civil  obligations  of  others  not  relating  to 
an  active  case  or  matter.  In  the  interests 
of  effective  law  enforcement,  it  is 
necessary  that  this  valuable  information 
is  retained  since  it  can  aid  in 
establishing  patterns  of  activity  and 
provide  valuable  leads  for  other 
agencies  and  future  cases  that  may  be 
brought. 

P)  From  subsections  (e)(4)(G)  and 
(e)(4)(H)  because  this  system  of  records 
is  exempt  from  individual  access 
pursuant  to  subsection  (k)(2)  of  the 
Privacy  Act  of  1 974.     . 

(E)  From  subsection  (e)(4l{I)  because 
of  the  identity  of  specific  sources  must 
be  withheld  in  order  to  protect  the 
confidentiality  of  the  sources  of 
criminal  and  other  law  enforcement 
information.  This  exemption  is  further 
necessary  to  protect  the  privacy  and 
physical  safety  of  witnesses  and 
informants. 

(F)  From  subsection  (f)  because  this 
system  of  records  has  been  exempted 
from  the  access  provisions  of  subsection 
(d). 

(G)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
Department  of  the  Army  will  grant 
access  to  nonexempt  material  in  the 
records  being  maintained.  Disclosure 
will  be  governed  by  the  Department  of 
the  Army's  Privacy  Regulation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  soiuces  will  not  be 
compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  violation  will  not  be  alerted  to 
the  investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered,  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  this  nature  will 
be  deleted  from  the  requested 
dociunents  and  the  balance  made 
available.  The  controlling  principle 
behind  this  limited  access  is  to  allow 
disclosures  except  those  indicated  in 
this  paragraph.  'The  decisions  to  release 
information  from  these  systems  will  be 
made  on  a  case-by-case  basis. 

(2)  [Reserved] 
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Dated:  January  4.  2002. 
L.M.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-680  Filed  1-10-02:  8:45  am) 
BILUNG  CODE  S001-0»-P 

DEPARTMENT  OF  DEFENSE 
Department  of  the  Air  Force 
32  CFR  Part  806b 

[Air  Force  Instruction  37-132] 
Privacy  Act;  Implementation 

AGENCY:  Department  of  the  Air  Force,. 

DOD. 

ACTION:  Proposed  rule. 

summary:  The  Department  of  the  Air 
Force  is  proposing  to  add  a  (j)(2) 
exemption  to  an  already  existing 
exemption  rule  for  the  Privacy  Act 
system  of  records  notice  F090  AF IG  B, 
Inspector  General  Records.  The  (j)(2) 
exemption  will  increase  the  value  of  the 
system  of  records  for  law  enforcement 
purposes. 

DATES:  Comments  must  be  received  on 

or  before  March  12,  2002  to  be 

considered  by  this  agency. 

ADDRESSES:  Send  comments  to  the  Air 

Force  Privacy  Act  Manager.  CIO-BIM/P. 

1155  Air  Force  Pentagon,  Washington, 

DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 

Anne  Rollins  at  (703)  601-4043  or  DSN 

329-4043. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  determines  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rules.  The  rules  do 
not  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 


Public  Law  96-354,  "Regulatory 
FlexibiUty  Act"  (5  U.S.C.  Chapter  6) 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

Section  202,  Public  Law  104-4, 
"Unfunded  Mandates  Reform  Act" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  the 
Privacy  Act  rulemaking  for  the 
Department  of  Defense  does  not  involve 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  the 
Privacy  Act  rules  for  the  Department  of 
Defense  do  not  have  federalism 
implications.  The  rules  do  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  806b 

Privacy. 

PART  aoeb— AIR  FORCE  PRIVACY 
ACT  PROGRAM 

1.  The  authority  citation  for  32  CFR 
part  806b  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat.  1896  (5 
U.S.C.  552a). 

2.  In  Appendix  C  to  Part  806b,  add 
paragraph  (a)(6)  to  read  as  follows: 


Appendix  C  to  Part  806b— General  and 
Specific  Exemptions.  *  *  * 


(a)  General  exemptions.  •   •   * 

(6)  System  identifier  and  name:  F090  AF  IG 
B,  Inspector  General  Records. 

(i)  Exemption:  (A)  Parts  of  this  system  of 
records  may  be  exempt  pursuant  to  5  U.S.C. 
552a(j)(2)  if  tile  information  is  compiled  and 
maintained  by  a  component  of  tiie  agency 
which  performs  as  its  principle  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

(B)  Any  portion  of  this  system  of  records 
which  fails  within  the  provisions  of  5  U.S.C. 
552a(j)(2)  may  be  exempt  from  the  following 
subsections  of  5  U.S.C.  552a(c)(3).  (c)(4).  (d). 
(e)(1).  (e)(2).  (eK3).  (e)(4)(G).  (H).  and  (I). 
(e)(5).  (e)(8).  (0,  and  (g). 

(ii)  Authority:  5  U.S.C.  552a(j)(2). 

(iii)  Reasons:  (A)  From  subsection  (c)(3) 
because  the  release  of  accounting  of 
disclosure  would  inform  a  subject  that  he  or 
she  is  under  investigation.  This  information 
would  provide  considerable  advantage  to  the 
subject  in  providing  him  or  her  with 
knowledge  concerning  the  nature  of  the 
investigation  and  the  coordinated 
investigative  efforts  and  techniques 
employed  by  the  cooperating  agencies.  This 
would  greatly  impede  the  Air  Force  IG's 
criminal  law  enforcement. 

(B)  From  subsection  (c)(4)  and  (d),  because 
notification  would  alert  a  subject  to  the  faci 
that  an  open  investigation  on  that  individual 
is  taking  place,  and  might  weaken  the  on- 
going investigation.  reVeai  investigative 
techniques,  and  place  confidential 
informants  in  jeopardy- 

(C)  From  subsection  (e)(1)  because  the 
nature  of  the  criminal  and/or  civil 
investigative  function  creates  unique 
problems  in  prescribing  a  specific  parameter 
in  a  particular  case  with  respect  to  what 
information  is  relevant  or  necessary.  Also, 
information  may  be  received  which  may 
relate  to  a  case  under  the  investigative 
jurisdiction  of  another  agency.  The 
maintenance  of  this  information  may  be 
necessary  to  provide  leads  for  appropriate 
law  enforcement  purposes  and  to  establish 
patterns  of  activity  which  may  relate  to  the 
jurisdiction  of  other  cooperating  agencies. 

(D)  From  subsection  (e)(2)  because 
collecting  information  to  the  fullest  extent 
possible  directly  from  the  subject  individual 
may  or  may  not  be  practical  in  a  criminal 
and/or  civil  investigation. 

(E)  From  subsection  (e)(3)  because 
supplying  an  individual  with  a  form 
containing  a  Privacy  Act  Statement  would 
tend  to  inhibit  cooperation  by  many 
individuals  involved  in  a  criminal  and/or 
civil  investigation.  The  effect  would  be 
somewhat  adverse  to  established 
investigative  methods  and  techniques. 

(F)  From  subsections  (e)(4)(G).  (H),  and  (I) 
because  this  system  of  records  is  exempt 
from  the  access  provisions  of  subsection  (d). 

(G)  From  subsection  (e)(5)  because  the 
requirement  that  records  be  maintained  with 
attention  to  accuracy,  relevance,  timeliness, 
and  completeness  would  unfairly  hamper  the 
investigative  process.  It  is  the  nature  of  law 
enforcement  for  investigations  to  uncover  the 
commission  of  illegal  acts  at  diverse  stages. 
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It  is  frequently  impossible  to  determine 
initially  what  information  is  accurate, 
relevant,  timely,  and  least  of  all  complete. 
With  the  passage  of  time,  seemingly 
irrelevant  or  untimely  information  may 
acquire  new  significance  as  further 
investigation  brings  new  details  to  light. 

(H)  From  subsection  (e)(8)  because  the 
notice  requirements  of  this  provision  could 
present  a  serious  impediment  to  law 
enforcement  by  revealing  investigative 
techniques,  procedures,  and  existence  of 
confidential  investigations. 

(I)  From  subsection  (f)  because  the  agency's 
rules  are  inapplicable  to  those  portions  of  the 
system  that  are  exempt  and  would  place  the 
burden  on  the  agency  of  either  conHrming  or 
denying  the  existence  of  a  record  pertaining 
to  a  requesting  individual  might  in  itself 
provide  an  answer  to  that  individual  relating 
to  an  on-going  investigation.  The  conduct  of 
a  successful  investigation  leading  to  the 
indictment  of  a  criminal  offender  precludes 
the  applicability  of  established  agency  rules 
relating  to  verification  of  record,  disclosure 
of  the  record  to  that  individual,  and  record 
amendment  procedures  for  this  record 
system. 

(J)  From  subsection  (g)  because  this  system 
of  records  should  be  exempt  to  the  extent 
that  the  civil  remedies  relate  to  provisions  of 
5  U.S.C.  552a  from  which  this  rule  exempts 
the  system. 

(iv)  Authority:  (A)  Investigative  material 
compiled  for  law  enforcement  purposes, 
other  than  material  within  the  scope  of 
subsection  5  U.S.C.  552a(j)(2),  may  be  exempt 
pursuant  to  5  U.S.C.  552a(k)(2).  However,  if 
an  individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise  be 
entitled  by  Federal  law  or  for  which  he 
would  otherwise  be  eligible,  as  a  result  of  the 
maintenance  of  the  information,  the 
individual  will  be  provided  access  to  the 
information  exempt  to  the  extent  that 
disclosure  would  reveal  the  identify  of  a 
confidential  source. 

Note:  When  claimed,  this  exemption 
allows  limited  protection  of  investigative 
reports  maintained  in  a  system  of  records 
used  in  personnel  or  administrative  actions. 

(B)  Therefore,  portions  of  this  system  of 
records  may  be  exempt  pursuant  to  5  U.S.C. 
552a(k)(2)  from  the  following  subsections  of 
5  U.S.C.  552a(c)(3).  (d),  (e)(1),  (e)(4)(G),  (H) 
and  (I),  and  (f).      ' 

(v)  Reasons:  (A)  From  subsection  (c)(3) 
because  to  grant  access  to  the  accounting  for 
each  disclosure  as  required  by  the  Privacy 
Act.  including  the  date,  nature,  and  purpose 
of  each  disclosure  and  the  identity  of  the 
recipient,  could  alert  the  subject  to  the 
existence  of  the  investigation.  This  could 
seriously  compromise  case  preparation  by 
prematurely  revealing  its  existence  and 
nature;  compromise  or  interfere  with 
witnesses  or  make  witnesses  reluctant  to 
cooperate;  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence. 

(B)  From  subsections  (d)  and  (f)  because 
providing  access  to  investigative  records  and 
the  right  to  contest  the  contents  of  those 
records  and  force  changes  to  be  made  to  the 
information  contained  therein  would 
seriously  interfere  with  and  thwart  the 
orderly  and  unbiased  conduct  of  the 


investigation  and  impede  case  preparation. 
Providing  access  rights  normally  afforded 
under  the  Privacy  Act  would  provide  the 
subject  with  valuable  information  that  would 
allow  interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant  to 
cooperate;  lead  to  suppression,  alteration,  or 
destruction  of  evidence;  enable  individuals 
to  conceal  their  wrongdoing  or  mislead  the 
course  of  the  investigation;  and  result  in  the 
secreting  of  or  other  disposition  of  assets  that 
would  make  them  difficult  or  impossible  to 
reach  in  order  to  satisfy  any  Government 
claim  growing  out  of  the  investigation  or 
proceeding. 

(C)  From  subsection  (e)(1)  because  it  is  not 
always  possible  to  detect  the  relevance  or 
necessity  of  each  piece  of  information  in  the 
early  stages  of  an  investigation.  In  some 
cases,  it  is  only  after  the  information  is 
evaluated  in  light  of  other  evidence  that  its 
relevance  and  necessity,  will  be  clear. 

(D)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is  compiled 
for  investigative  purposes  and  is  exempt  from 
the  access  provisions  of  subsections  (d)  and 
(0. 

(E)  From  subsection  (e)(4)(I)  because  to  the 
extent  that  this  provision  is  construed  to 
require  more  detailed  disclosure  than  the 
broad,  generic  information  currently 
published  in  the  system  notice,  an  exemption 
from  this  provision  is  necessary  "to  protect  the 
confidentiality  of  sources  of  information  and 
to  protect  privacy  and  physical  safety  of 
witnesses  and  informants. 

(F)  Consistent  with  the  legislative  purpose 
of  the  Privacy  Act  of  1974,  the  AF  will  grant 
access  to  nonexempt  material  in  the  records 
being  maintained.  Disclosure  will  be  • 
governed  by  AF's  Privacy  Regulation,  but 
will  be  limited  to  the  extent  that  the  identity 
of  confidential  sources  will  not  be 
compromised;  subjects  of  an  investigation  of 
an  actual  or  potential  criminal  or  civil 
violation  will  not  be  alerted  to  the 
investigation;  the  physical  safety  of 
witnesses,  informants  and  law  enforcement 
personnel  will  not  be  endangered,  the 
privacy  of  third  parties  will  not  be  violated; " 
and  that  the  disclosure  would  not  otherwise 
impede  effective  law  enforcement.  Whenever 
possible,  information  of  the  above  nature  will 
be  deleted  from  the  requested  documents  and 
the  balance  made  available.  The  controlling 
principle  behind  this  limited  access  is  to 
allow  disclosures  except  those  indicated 
above.  The  decisions  to  release  information 
bom  these  systems  will  be  made  on  a  case- 
by-case  basis. 
***** 

3.  Appendix  C  to  section  806b,  is 
amended  to  remove  and  reserve 
paragraph  (b)(12). 

Dated:  January  4,  2002. 
LM.  B]n[iuin, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-681  Filed  1-10-02;  8:45  am] 

HLUNG  COOE  S001-0»-U 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Parts  2  and  7 
RIN  1024-AD03 

Pet  Management  In  Golden  Gate 
National  Recreation  Area,  San 
Francisco,  California 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Advanced  notice  of  proposed 
rulemaking. 

SUMMARY:  The  National  Park  Service 
seeks  public  comment  on  a  range  of 
potential  management  options  for 
addressing  appropriate  pet  management 
within  Golden  Gate  National  Recreation 
Area,  consistent  with  protecting 
national  park  resources  and  assuring 
visitor  safety. 

DATES:  Written  comments  and 
submissions  in  response  to  this 
advanced  notice  of  proposed 
rulemaking  must  be  received  on  or 
before  March  12,  2002. 
ADDRESSES:  Comments  on  this  advanced 
notice  of  proposed  rulemaking  should 
be  mailed  to:  Superintendent,  Attention: 
ANPR,  Golden  Gate  National  Recreation 
Area,  Building  201,  Fort  Mason,  San 
Francisco,  California  94123. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brian  O'Neill,  Superintendent,  Golden 
Gate  National  Recreation  Area,  on  415- 
561-4720. 
SUPPLEMENTARY  INFORMATION: 

Background 

NPS  Pet  Regulation 

Title  36  of  the  Code  of  Federal 
Regulations  (CFR)  governs  the  use  and 
management  of  all  national  park  areas. 
One  regulation.  36  CFR  2.15  (a)(2), 
requires  that  all  pets,  where  allowed  in 
national  park  sites,  are  to  be  crated, 
caged  or  restrained  at  all  times.  All  areas 
within  Golden  Gate  National  Recreation 
Area  (GGNRA),  where  pets  are  allowed, 
are  subject  to  the  requirement  to  have 
pets  on  leash.  Pets  currently  are  not 
allowed  in  some  areas  of  the  park,      ' 
including:  Alcatraz,  China  Beach,  Crissy 
Beach  tidal  marsh  and  wildlife 
protection  area.  East  Fort  Baker  Pier, 
Kirby  Cove,  Muir  Woods,  Stinson 
Beadi,  Tennessee  Valley,  trails  and 
areas  not  designated  for  pets,  and  all 
areas  fenced  and/or  posted  as  closed  to 
the  public.  The  latter  includes  two 
habitat  closure  areas  at  Fort  Funston, 
and  mission  blue  butterfly  habitat  areas 
in  the  Marin  Headlands.  Pets  are  not 
allowed  in  these  areas  to  reduce 
possible  conflict  between  users,  protect 
the  natural  and  cultural  resources. 
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ensure  public  safety,  and  address  public 
health  concerns. 

Past  Pet  Management  at  GGNRA 

In  1972,  the  GGNRA  Citizens 
Advisory  Commission  (the  Commission) 
was  established  by  the  Secretary  of  the 
Interior.  As  outlined  in  its  charter. 

The  purpose  of  the  Commission  is  to  meet 
with  and  advise  the  Secretary  of  the  Interior, 
or  the  Secretary's  designee,  on  general 
policies  and  specific  matters  related  to 
plaiming,  administration,  and  development 
affecting  the  recreation  area  *  *  *  the  duties 
of  the  Commission  are  solely  advisory. 

In  1979,  the  Commission  developed 
and  recommended  a  pet  policy  to 
GGNRA  that  established  guidance  for 
locations  and  criteria  for  "voice  control" 
of  pets  within  certain  areas  of  the  park. 
The  Commission's  policy  identified  the 
following  "voice  control"  areas 
(meaning  off  leash  areas):  In  the  San 
Francisco  area — Fort  Funston,  Lands 
End,  Fort  Miley,  North  Baker  Beach, 
Crissy  Field,  Ocean  Beach;  in  Marin 
County  +  Rodeo  Beach,  Muir  Beach.  4 
Comers  tract  above  Mill  Valley,  Coast 
Trail  from  Golden  Gate  Bridge  to  the 
junction  of  Wolf  Ridge  Trail,  Loop  Trail 
at  Battery  Townsley,  Wolf  Ridge  Trail 
between  Coast  Trail  and  Miwok  Trail, 
Miwok  Trail  between  Wolf  Ridge  Trail 
and  Coast  Trail,  Oakwood  Valley  Road 
to  Alta  Avenue,  and  Alta  Avenue 
between  Marin  City  and  Oakwood 
Valley.  (February  24, 1979.  GGNRA 
■  Advisory  Commission's  Approved 
Gtiidelines  for  a  Pet  Policy— San 
Francisco  and  Marin  Coimty). 

The  Commission's  "voice  control" 
policy  did  not  and  can  not  override  NPS 
regulations  prohibiting  pets  off  leash.  As 
stated  in  the  charter,  Ae  Commission 
may  make  recommendations,  but  these 
recommendations  are  advisory  in 
nature.  Any  recommendation  by  the 
Commission  must  comply  with  NPS 
regulations.  Nevertheless,  the  park,  in 
error,  implemented  the  "voice  control" 
policy,  in  contradiction  to  Service-wide 
regulations.  For  more  than  20  years,  this 
unofficial  "voice  control"  policy  was  in 
place  within  GGNRA. 

Current  Pet  A4anagement  at  GGNRA  . 

Several  recent  events  have 
imderscored  the  need  for  imdertaking  a 
public  process  concerning  dog 
management  in  the  Golden  Qate 
National  Recreation  Area,  including 
increased  visitation  to  GGNRA, 
litigation  concerning  the  Fort  Fimston 
area  of  the  park,  public  concern  about 
visitor  and  pet  s^ety,  park  resource 
management  issues  involving  wildlife 
and  vegetation  protection,  and  the 
review  of  dog-walking  issues  by  the 


Golden  Gate  National  Recreation  Area 
Advisory  Commission. 

Since  1972.  visitation  to  the  park  and 
the  population  of  the  Bay  Area  have 
both  increased.  The  park  has 
experienced  increased  use  of  the  area 
for  off  leash  dogs,  and,  as  a  result,  there 
is  increased  conflict  and  potential  for 
conflict  between  other  user  groups  and 
dogs  and  their  owners,  as  well  as 
heightened  sensitivity  on  the  part  of  the 
visiting  public. 

Underscoring  the  conflict  over  the  off 
leash  dog  use,  in  March  2000,  a  lawsuit 
was  filed  in  federal  court  by  dog 
walking  groups,  seeking  to  prevent  a  10- 
acre  habitat  closure  for  threatened  and 
native  species  at  Fort  Funston.  Prior  to 
March  2000.  GGNRA  staff  had  consulted 
with  interested  groups,  including  both 
environmental  and  off  leash  interests,  to 
discuss  a  slightly  larger  12-acre 
proposed  closure  and  its  purposes.  The 
goals  and  objectives  of  the  closure  were 
to:  (1)  Provide  protection  to  the  new 
nesting  locations  of  the  state-listed 
(threatened)  bank  swallow  colony  at 
Fort  Ftmston;  (2)  increase  biological 
diversity  by  restoring  coastal  native 
dime  scrub  habitat;  (3)  increase  public 
safety  by  keeping  visitors  and  their  pets 
away  from  cliff  areas;  and  (4)  protect 
geologic  resources,  including  bluff  top 
and  interior  dunes  subject  to  accelerated 
erosion  by  humans  and  pets. 

Based  on  that  consultation  with  the 
interested  groups,  the  12-acre  closure 
was  reduced  to  10  acres,  with 
approximately  half  of  it  to  be  open 
seasonally.  Upon  initiation  of  the  10- 
acre  project,  die  lawsuit  was  filed.  The 
Golden  Gate  Audubon  Society 
intervened  in  the  lawsuit  to  defend  the 
proposed  closure.  On  February  13,  2001, 
the  Federal  District  Court  held  that. 

Defendants  (NPS)  have  held  public 
hearings  after  notice  and  comment  and 
allowed  public  input  and  debate,  all  before 
issuing  a  new  and  final  closure  plan  for  Fort 
Funston  in  January  2001  *   *  *  the 
defendants  have  now  fully  complied  with  36 
CFR  Section  1.5  (and)  that  the  need  for 
prompt  protective  action  is  genuine  •   •  • 

Accordiiigly.  GGNRA  took  prompt 
action  to  close  the  originally  proposed 
12  acre  area,  which  was  effected 
February  14.  2001. 

On  January  23,  2001,  the  GGNRA 
Citizen's  Advisory  Commission 
acknowledged  publicly  the  1979  "voice 
control"  policy  was  null  and  void  since 
it  was  contrary  to  NPS  regulation. 
Hundreds  of  people  in  favor  of  off  leash 
dog  use  attended  this  meeting  and  the 
park  has  received  significant  comment 
in  support  of  off  leash  dog  walking  in 
the  park.  Also  in  January  2001 ,  a  32- 
year-old  woman  was  mauled  to  death  by 
a  dog  in  San  Francisco.  Although  this 


incident  occurred  outside  the  park 
boundaries,  it  underscored  the  danger  of 
dogs  in  the  local  community  to  local 
users.  Comments  to  the  park  opposing 
off  leash  dogs  have  increased 
significantly  since  that  time. 

The  park  has  received  complaints  by 
park  visitors,  including  minorities, 
seniors  and  families  with  small 
children,  alleging  that  off  leash  dogs 
have  precluded  them  from  visiting  the 
park  for  fear  of  being  knocked  over, 
attacked  by  dogs,  or  verbally  abused  by 
dog  owners.  Several  recent  letters 
involve  visitors  requesting  permission 
or  authorization  to  carry  weapons  (stun 
guns,  pepper  spray)  for  personal 
protection  from  dog  attacks. 

These  recent  events — from  increased 
visitor  use  to  the  highly  publicized 
litigation  to  the  potential  effects  of  off 
leash  pets  on  the  public  and  the  park 
resources — have  dramatically  changed 
the  climate  in  which  the  park  had 
previously  allowed  off  leash  pets  in 
certain  areas  of  the  park.  The  GGNRA 
has  no  authority  to  avoid  or  ignore  the 
regulation  disallowing  pets  off  leash, 
and  education  efforts  are  underway  to 
clarify  this  issue  to  the  public.  This 
regulation  has  always  applied  to 
GGNRA  and  failure  to  apply  it 
consistently  at  GGNRA  does  not  in  any 
way  limit  its  applicability  today.  In  the 
interest  of  public  safety,  and  as  required 
by  existing  regulations,  it  is  essential 
that  the  NPS  enforce  the  pet  restraint 
regulations  during  the  ANPR  process. 
Since  January  2001 .  the  park  has 
installed  additional  signs  regarding  the 
regulation  throughout  the  park,  has 
continued  educational  outreach  to 
visitors  regarding  the  regulation,  and  is 
working  toward  consistent  enforcement 
of  the  leash  regulation  parkwide. 

Pet  Management  in  Other  Jurisdictions 

The  GGNRA  is  adjacent  to  other 
publicly  owned  places,  including  state 
parks,  open  space  areas,  and  city  parks, 
each  having  various  rules  regarding  dog 
walking.  While  these  agencies  are 
governed  by  differing  agencies  with 
varying  mandates,  this  section  provides 
a  regional  context  to  this  issue.  Several 
jurisdictions  in  the  Bay  Area  are  moving 
toward  more  stringent  leash 
requirements  and  enforcement,  due  to 
the  volume  of  use  and  negative  impacts 
associated  with  off-leash  use.  As  of  Jime 
2001.  the  following  regulations  were  in 
place  and/or  being  considered: 
—The  California  Department  of  Parks 
and  Recreation  requires  pets  to  be  on 
a  leash  and  imder  the  immediate 
control  of  a  person  or  confined  in  a 
vehicle;  in  most  park  units,  pets  are 
permitted  only  in  parking  lots,  picnic 
areas,  some  campgrounds,  and  other 
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developed  areas.  Pets  are  not 
permitted  on  state  park  trails. 

— ^The  Marin  Mimicipal  Waiter  District 
requires  pets  to  be  leashed. 

— The  Marin  County  Open  Space 
District  requires  dogs  on  leash,  with 
the  exception  of  fire  roads;  they  are 
currently  reviewing  their  policy 
restricting  the  number  of  off  leash 
dogs  where  off  leash  is  permitted, 
along  with  limits  on  commercial  dog 
walking. 

— ^The  Midpeninsula  Regional  Open 
Space  District  permits  dogs  on  leash 
in  seven  of  24  preserves.  Of  the  seven, 
there  is  one  preserve  that  has  a  16- 
acre  off  leash  area.  Dogs  are  not 
permitted  in  the  remaining  17 
preserves. 

^^Sau  Mateo  County  Parks  prohibits 
pets  to  enter  or  go  at  large  in  any 
Coimty  Park  or  Recreation  area,  either 
with  or  without  a  keeper. 

— ^East  Bay  Regional  Park  District 
requires  pets  on  leash  in  developed 
areas,  which  are  defined  as  public 
road,  lawn  or  play  field,  parking  lot, 
picnic  area,  campgroimd,  concession 
area,  equestrian  center,  archery 
facility,  gun  ranges,  paved  multi-use 
Regional  Trail,  or  any  other  areas 
designated  by  the  Board;  the  niunber 
of  dogs  is  limited  to  three.  Dogs  are 
prohibited  at  swimming  beaches, 
pools,  wetlands,  marshes  or 
designated  nature  study  areas, 
wildlife  protection  areas  (for  listed 
species  at  risk),  golf  coiuses,  public 
bmldings,  major  fishing  piers,  stream 
protection  areas,  and  district  lakes. 

— ^The  City  of  San  Francisco  issued  a 
draft  policy  oq  June  12,  2001  that 
specifies  more  consistent  enforcement 
of  their  existing  leash  law.  Off  leash 
use  is  permitted  within  19  designated 
off-leash  parks.  The  draft  policy  also 
identifies  areas  where  dogs  are  not 
pennitted,  which  includes  significant 
natural  resource  areas.  The  City  of 
San  Francisco's  Board  of  Supervisors 
has  passed  a  resolution  expressing 
interest  in  having  certain  lands  within 
GGNRA,  formerly  owned  by  the  City 
of  San  Francisco,  returned  to  the  city. 
Such  lands  include  a  portion  of  Fort 
Funston,  Ocean  Beach,  Sutro  Heights, 
Lands  End  and  Municipal  Pier. 
Transfer  of  the  lands  from  NPS  to  the 
city  would  require  federal  legislation. 

Because  many  of  these  leash 
restrictions  have  occurred  over  the  last 
ten  years,  it  is  suspected  that  local  dog 
owners  who  prefer  off  leash  recreational 
use  have  moved  to  GGNRA  areas, 
increasing  pressure  and  impacts  on  the 
resources  and  visitor  use  conflicts. 


NPS  Uw,  Policy  and  Other  Guidance        (16  U.S.C.  sec.  l-a) 


Management  of  the  national  park 
system  is  guided  by  the  Constitution, 
public  laws,  proclamations,  executive 
orders,  rules,  National  Park  Service 
regulations,  management  policies,  and 
the  directives  of  the  Secretary  of  the 
Interior,  Assistant  Secretary  for  Fish, 
and  Wildlife  and  Parks,  and  Director  of 
the  National  Park  Service  (NPS).  The 
Act  of  August  25, 1916,  otherwise 
known  as  the  NPS  Organic  Act, 
established  the  NPS  and  serves  as  the 
touchstone  for  National  Park  System 
management,  philosophy  and  policy. 
The  Act  created  the  NPS  to  promote  and 
regulate  national  park  sites  in 
accordance  with  the  fundamental 
purpose  of  said  parks,  which  is: 

To  conserve  the  scenery  and  the  natural 
and  historic  objects  and  wild  life  therein  and 
to  provide  for  enjoyment  of  the  same  in  such 
maimer  and  by  such  means  as  will  leave 
them  unimpaired  for  the  enjoyment  of  future 
generations. 
(16  U.S.C.  sec.  1) 

Congress  supplemented  and  clarified 
the  NPS  mandate  through  enactment  of 
the  General  Authorities  Act  in  1970,  and 
again  through  enactment  of  a  1978 
amendment  to  that  law,  which  states  in 
pertinent  part: 

Congress  declares  that  the  national  park 
system,  which  began  with  the  establishment 
of  Yellowstone  National  Park  in  1872,  has 
since  grown  to  include  superlative  natural, 
historic,  and  recreation  areas  in  every  major 
region  of  the  United  States,  its  territories  and 
island  possessions;  that  these  areas,  though 
distinct  in  character,  are  united  through  their 
inter-related  purposes  and  resources  into  one 
national  park  system  as  cumulative 
expressions  of  a  single  national  heritage;  that, 
individually  and  collectively,  these  areas 
derive  increased  national  dignity  and 
recognition  of  their  superlative 
environmental  quality  through  their 
inclusion  jointly  with  each  other  in  one 
national  park  system  preserved  and  managed 
for  the  benefit  and  inspiration  of  all  the 
people  of  the  United  States;  and  that  it  is  the 
purpose  of  this  Act  to  include  all  such  areas 
in  the  System  and  to  clarify  the  authorities 
applicable  to  the  System.  Congress  further 
reaffirms,  declares,  and  directs  that  the 
promotion  and  regulation  of  the  various  areas 
of  the  National  Park  System,  as  defined  in 
section  Ic  of  this  title,  shall  be  consistent 
with  and  founded  in  the  purpose  established 
by  section  1  of  this  title  [16  U.S.C.  sec.  l], 
to  all  the  people  of  the  United  States.  The 
authorization  of  activities  shall  be  construed 
and  the  protection,  management,  and 
administration  of  these  areas  shall  be 
conducted  in  light  of  the  high  public  value 
and  integrity  of  the  National  Park  System  and 
shall  not  be  exercised  in  derogation  of  the 
values  and  purposes  for  which  these  various 
areas  have  been  established,  except  as  may 
have  been  or  shall  be  directly  and 
specifically  provided  by  Congress. 


Park  Legislation 

Golden  Gate  National  Recreation  Area 
(GGNRA)  was  established  on  Oct.  27, 
1972,  for  the  purpose  of  preserving: 

*  *  *  for  public  use  and  enjoyment  certain 
areas  of  Marin  and  San  Francisco  [and  San 
Mateo]  Counties,  California,  ppssessing 
outstanding  natural,  historic,  scenic,  and 
recreational  values,  and  in  order  to  provide 
for  the  maintenance  of  needed  recreational 
open  space  necessary  to  urban  environment 
and  planning  *  *  *  In  the  management  of 
the  recreation  area,  the  Secretary  of  the 
Interior  *  *  *  shall  utilize  the  resoufces  in 
a  manner  which  will  provide  for  recreation 
and  educational  opportunities  consistent 
with  sound  principles  of  land  use  planning 
and  management.  In  carrying  out  the 
provisions  of  the  Act,  the  Secretary  shall 
preserve  the  recreation  area,  as  far  as 
possible,  in  its  natural  setting,  and  protect  it 
from  development  and  uses  which  would 
destroy  the  scenic  beauty  and  natural 
character  of  the  area. 
(Pub.  L.  92-589.16  U.S.C  sec.  460bb) 

The  park  includes  nearly  75,000  acres 
located  in  three  counties.  The  regional 
population  of  the  San  Francisco  Bay 
Area  is  approximately  seven  million, 
and  the  park-including  Fort  Point  and 
Muir  Woods — supports  approximately 
17  million  visitors  annually.  Popular 
Golden  Gate  National  Recreation  Area 
sites  include,  from  north  to  south: 
Olema  Valley,  Stinson  Beach,  Muir 
Beach,  Marin  Headlands,  Alcatraz,  the 
Presidio  of  San  Francisco,  Fort  Mason. 
Baker  Beach,  China  Beach,  Lands  End, 
cliff  House,  Ocean  Beach,  Fort  Fimston, 
Sweeney  Ridge,  Milagra  Ridge,  and  the 
Phleger  Estate.  Muir  Woods  National 
Monument  and  Fort  Point  National 
Historic  Site  are  separate  units  of  the 
National  Park  System  that  are  within  the 
boimdaries  of  and  administered  by 
GGNRA. 

NPS  2001  Management  Policies 

The  new  2001  NPS  Management 
Policies  provide  policy  direction  for 
making  management  decisions  in  the 
administration  of  the  National  Park 
System  and  provide  interpretation  of  the 
laws  governing  management  the 
National  Park  System,  including  the 
NPS  Organic  Act.  Adherence  to  policy 
is  mandatory  unless  specifically  waived 
or  modified  by  the  Secretary,  the 
Assistant  Secretary,  or  the  Director.  Of 
primary  importance  is  the  NPS 
obligation  to  conserve  and  provide  for 
enjoyment  of  park  resoiut:es  and  values. 
The  2001  NPS  Management  Policies 
explain: 

The  "fiiiidamental  purpose"  of  the  national 
park  system,  established  by  the  Organic  Act 
and  reaffirmed  by  the  General  Authorities 
Act,  as  amended,  begins  with  the  mandate  to 
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conserve  park  resources  and  values.  This 
mandate  is  independent  of  the  separate 
prohibition  on  impairment,  and  so  applies  all 
the  time,  with  respect  to  all  park  resources 
and  values,  even  when  there  is  no  risk  that 
any  park  resources  or  values  may  be 
impaired.  NPS  managers  must  always  seek 
ways  to  avoid,  or  to  minimize  to  the  greatest 
extent  practicable,  adverse  impacts  on  park 
resources  and  values.  However,  the  laws  do 
give  the  Service  management  discretion  to 
allow  impacts  to  park  resources  and  values 
when  necessary  and  appropriate  to  fulfill  the 
purposes  of  a  park,  so  long  as  the  impact 
does  not  constitute  impairment  of  affected 
resources  and  vriues. 
(2001  NPS  Management  Policies,  Section 
1.4.3) 

•  The  fact  that  a  park  use  may  have  an 
impact  does  not  necessarily  mean  that  it  will 
impair  park  resources  or  values  for  the 
enjoyment  of  future  generations.  Impacts  may 
affect  park  resources  and  still  be  within  the 
limits  of  the  discretionary  authority 
conferred  by  the  Organic  Act.  However, 
negative  or  adverse  environmental  impacts 
are  never  welcome  in  national  parks,  even 
when  they  fall  far  short  of  causing 
impairment.  For  this  reason,  the  Service  will 
not  knowingly  authorize  park  uses  that 
would  cause  negative  or  adverse  impacts 
imless  it  has  been  fully  evaluated, 
appropriate  public  involvement  has  been 
obtained,  and  a  compelling  management 
need  is  present.  In  those  situations,  the 
Service  will  ensure  that  any  negative  or 
adverse  impacts  are  the  minimum  necessary, 
unavoidable,  cannot  be  further  mitigated,  and 
do  not  constitute  impairment  of  park 
resources  and  values. 
(2001  NPS  Management  Policies,  Section  8.1) 

The  Management  Policies  emphasize 
the  Park  Service  mandate  to  prevent 
impairment  of  natural  and  cultural 
resources,  to  preserve  park  resources 
and  to  limit  recreational  activities  that 
degrade  resources.  The  policies 
distinguish  that: 

Congress,  recognizing  that  the  enjoyment 
of  future  generations  of  the  national  parks 
can  only  be  ensured  if  the  superb  quality  of 
park  resources  and  vajues  is  left  unimpaired, 
has  provided  that  when  there  is  a  conflict 
between  conserving  resources  and  values  and 
providing  for  enjoyment  of  them, 
conservation  is  to  be  predominant.  This  is 
how  courts  have  consistently  interpreted  the 
Organic  Act,  in  decisions  that  variously 
describe  it  as  making  "resource  protection 
the  primary  goal"  or  "resource  protection  the 
overarching  concern,"  or  as  establishing  a 
"primary  mission  of  resource  conservation," 
a  "conservation  mandate,"  "an  overriding 
preservation  mandate,"  "an  overarching  goal 
of  resource  protection,"  or  "but  a  single 
purpose,  namely,  conservation." 
(2001  NPS  Management  Policies,  Section 
1.4.3) 

The  impairment  of  resources  and  values 
may  not  be  allowed  by  the  Service  unless 
directly  provided  for  by  legislation  or  by  the 
proclamation  establishing  the  park.  The 
relevant  legislation  or  proclamation  must 
provide  explicitly  (not  by  implication  or 


reference)  for  the  activity,  in  terms  that  keep 
the  Service  from  having  authority  to  manage 
the  activity  so  as  to  avoid  impairment. 
(2001  NPS  Management  Policies,  Section 
1.4.4) 

GGNRA's  enabling  legislation  does 
not  directly  or  specifically  allow 
impairment  of  resources.  Therefore,  in 
assessing  options  for  accommodating 
dog  walking  in  GGNRA,  each  option 
must  meet  NPS  mandates  as  outlined  in 
the  2001  NPS  Management  Policies. 

The  2001  NPS  Management  Policies 
also  explain  that  "enjoyment"  in  the 
Organic  Act  has  broad  meaning: 

The  fundamental  piupose  of  all  parks  also 
includes  providing  for  the  enjoyment  of  park 
resources  and  values  by  the  people  of  the 
United  States.  The  "enjoyment"  that  is 
contemplated  by  the  statute  is  broad;  it  is  the 
enjoyment  of  all  the  people  of  the  United 
States,  not  just  those  who  visit  parks,  and  so 
includes  enjoyment  both  by  people  who 
directly  experience  parks  and  by  those  who 
appreciate  them  from  afar.  It  also  includes 
deriving  benefit  (including  scientific 
knowledge)  and  inspiration  from  parks,  as 
well  as  other  forms  of  enjoyment. 
(2001  NPS  Management  Policies,  Section 
1.4.3) 

Accordingly,  NPS  seeks  broad  input 
in  order  to  consider  the  wide  range  of 
interests  of  those  who  appreciate — bom 
both  near  and  afar — ^the  resources  of 
GGNRA. 

The  2001  NPS  Management  Policies 
also  define  suitable  visitor  uses,  noting 
that: 

Enjoyment  of  park  resources  and  values  by 
the  people  of  the  United  States  is  part  of  the 
fundamental  purpose  of  all  parks.  The 
Service  is  conmiitted  to  providing 
appropriate,  high  quality  opportunities  for 
visitors  to  enjoy  the  parks,  and  will  maintain 
within  the  parks  an  atmosphere  that  is  open, 
inviting,  and  accessible  to  every  segment  of 
American  society.  However,  many  forms  of 
recreation  enjoyed  by  the  public  do  not 
require  a  national  park  setting,  and  are  more 
appropriate  to  other  venues.  The  Service  will 
therefore: 

— ^Provide  opportunities  for  forms  of 
enjoyment  that  are  uniquely  suited  and 
appropriate  to  the  superlative  natural  and 
cultural  resources  found  in  the  parks. 
—Defer  to  local,  state,  and  other  federal 
agencies;  private  industry;  and  non- 
governmental organizations  to  meet  the 
broader  spectrum  of  recreational  needs  and 
demands. 

To  provide  for  the  enjoyment  of  the  parks, 
the  National  Park  Service  will  encourage 
visitor  activities  that: 
—Are  appropriate  to  the  purpose  for  which 

thd  park  was  established;  and 
— Are  inspirational,  educational,  healthful, 
and  otherwise  appropriate  to  the  park 
environment;  and 
— Will  foster  an  understanding  of,  and 
appreciation  for,  park  resources  and 
values,  or  will  promote  enjoyment  through 


a  direct  association  with,  interaction  with, 
or  relation  to  park  resources;  and 
— Can  be  sustained  without  causing 
unacceptable  impacts  to  park  resources  or 
values. 

Unless  mandated  by  statute,  the  Service 
will  not  allow  visitors  to  conduct  activities 
that: 

— ^Would  impair  park  resources  or  values; 
— Create  an  unsafe  or  unhealthful 
environment  for  other  visitors  or 
employees; 
— Are  contrary  to  the  purposes  for  which  the 

park  was  established;  or 
^Unreasonably  interfere  with: 
— ^The  atmosphere  of  peace  and 
tranquillity,  or  the  natural  soundscape 
maintained  in  the  wilderness  and 
natural,  historic,  or  commemorative 
locations  within  the  park; 
— NPS  interpretive,  visitor  service, 

administrative,  or  other  activities; 
— NPS  concessioner  or  contractor 

operations  or  services;  or 
—Other  existing,  appropriate  park  uses 
(2001  NPS  Management  Policies,  Section  8.2) 

Finally,  the  Management  Policies 
address  the  importance  of  visitor  safety. 

The  saving  of  all  human  life  will  take 
precedence  over  all  other  management 
actions  as  the  Park  Service  strives  to  protect 
human  life  and  provide  for  injury-free  visits 
*   •   *  When  practicable,  and  consistent  with 
congressionally  designated  purposes  and 
mandates,  the  Service  will  reduce  or  remove 
known  hazards  and  apply  other  appropriate 
measures,  including  closures,  guarding, 
signing,  or  other  forms  of  education.  In  doing 
so,  the  Service's  preferred  actions  will  be 
those  that  have  the  least  impact  on  park 
resources  and  values. 
(2001  NPS  Management  Policies,  Section 
8.2.5.1) 

Other  NPS  Policies  and  Guidelines 

There  are  a  ntunber  of  NPS  System 
wide  guidelines  that  address  park 
management  requirements  and  use 
limitations,  and  are  available  at 
www.nps.gov/refdesk/DOrders/.  These 
include  Natural  Resource  Management 
Guidelines  (NPS  77),  and  NPS  Director's 
Orders  (DO)  on  Wetland  Protection  (DO 
77-1),  PubUc  Health  (DO  83), 
Soimdscape  Preservation  and  Noise 
Management  (DO  47),  and  Conservation 
Planning,  Environmental  Impact 
Analysis,  and  Decision-Makhig  (DO  12). 


Natural  Resources 

The  lands  encompassing  GGNRA 
provide  critical  habitat  for  many  of  the 
coimtry's  and  the  state's  most  rare  and 
threatened  species.  The  central  coast 
including  the  San  Francisco  Bay  Area 
and  CJGNRA,  is  considered  one  of  North 
America's  biodiversity  hot  spots 
[Precious  Heritage:  the  Status  of 
Biodiversity  in  the  United  States,  Nature 
Conservancy).  The  California  Floristic 
Province  is  identified  as  the  8th  global 
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biodiversity  hotspot  in  a  list  of  25 
[Nature's  Place:  Population  and  the 
Future  of  Diversity.  2000  Report  by 
Population  Action  International). 
GGNRA  was  designated  a  Biosphere 
Reserve  in  1989.  The  unique  Golden 
Gate  Biosphere  Reserve,  including 
marine,  coastal  and  upland  areas 
adjacent  to  a  major  metropolitan  area,  is 
designated  as  an  international  biosphere 
reserve  in  recognition  of  its  importance 
to  conservation  of  biodiversity, 
sustainable  development,  research  and 
education. 

Wildlife:  There  are  currently  75  rare 
or  special  status  wildlife  species 
currently  identified  as  permanent  or 
seasonal  residents  of  the  park,  or 
dependent  upon  parklands  for 
migration.  Of  these,  eleven  are  listed  as 
federally  endangered,  thirteen  are 
federally  threatened,  two  are  state 
endangered,  three  are  state  threatened, 
and  32  are  state-designated  species  of 
special  concern.  Nearly  all  of  the  native 
birds  dociunented  in  the  park  are 
protected  by  the  Migratory  Bird  Treaty 
Act  (16  U.S.C.  sees.  528-531). 

Vegetation:  Approximately  36  rare  or 
special  status  plemt  species  are  currently 
identified  within  GGNRA.  Of  those 
species,  nine  are  federally  endangered, 
one  is  federally  threatened,  and  one  is 
state  threatened.  The.  remaining  25 
species  are  plants  listed  by  the 
Califbmia  Native  Plant  Society  as  rare, 
threatened,  endangered,  or  of  limited 
distribution. 

The  NPS  has  a  heightened 
responsibility  to  preserve  and  protect 
those  s{}ecies  and  their  habitat 
everywhere  they  occur  within  GGNRA, 
in  accordance  with  its  own  mandate  as 
well  as  other  laws.  I 

Impacts  to  Natural  Resources 

Scientific  studies  attribute 
disturbance,  harassment,  displacement, 
injury  and  direct  mortality  of  wildlife  to 
domestic  dogs  that  accompany 
recreationists  ("Effects  of  Recreation  on 
Rocky  Moimtain  Wildlife:  a  Review  for 
Montana."  Committee  on  Efiiects  of 
Recreation  on  Wildlife,  Mtmtana 
Chapter  of  the  Wildlife  Society, 
September  1999,  Joslin  and  Youman 
coordinators).  This  study  indicates  that 
domestic  dogs  retain  their  instincts  to 
himt  or  chase.  Further,  the  study 
indicates  that  even  without  chasing,  the 
mere  presence  of  a  dog  can  frighten 
wildl^  away.  A  dog's  urine  and  fecal 
deposits  serve  as  strong  territorial 
markings  that  are  equaUy  alarming  to 
native  species  long  after  the  dog  has 
departed.  Native  vegetation  may  also  be 
destroyed  by  digging  and  by  chasing 
behavior. 


In  recent  years,  the  park  has  increased 
its  knowledge  of  park  resovux:es, 
potential  wildlife  impacts  and  public 
safety  risks.  During  the  last  10  years, 
there  have  been  increasing  impacts  to 
natural  resoles  related  to  unrestrained 
dogs,  including  digging  and  trampling 
of  native  vegetation  including  the 
habitat  for  the  endangered  mission  blue 
butterfly  as  well  as  endangered  plant 
habitat;  bird  habitat  disturbance;  and 
harassment  of  wildlife  including  both 
birds  and  marine  maimmals.  Off  leash* 
dogs  harassing  beached  sea  lions  occurs 
periodically  during  May/June  along  the 
waterline  at  Ocean  Beach,  Fort  Funston 
and  Rodeo  Beach.  At  Rodeo  Lagoon,  off 
leash  dogs  at  the  edge  of  the  lagoon  and 
in  shallow  waters  potentially  crush 
tidewater  goby  burrows;  the  tidewater 
goby  is  an  endangered  species.  Some 
problems  with  off  leash  dogs  have  also 
arisen  with  disturbance  of  steelhead 
trout  and  coho  salmon  popidations  at 
the  mouth  of  Redwood  Creek  at  Muir 
Beach;  behavioral  disturbance  to  the 
resident  fish  includes  dogs  wading  and 
running  through  the  creek  mouth  and 
lagoon. 

Within  GGNRA,  Ocean  Beach  is  the 
longest  stretch  of  sandy  beach  between 
Point  Reyes  National  Seashore  and  Half 
Moon  Bay.  The  entire  length  of  this 
beach  provides  critically  important 
feeding  and  resting  habitat  for  wintering 
and  migrating  shorebirds,  gulls  and 
terns.  The  species  found  in  the  highest 
numbers  (hundreds  to  low  thousands 
depending  on  time  of  year)  include 
sanderlings,  willets,  marbled  godwits, 
elegant  and  Caspian  terns,  and  various 
gull  species.  The  gulls  and  terns  roost  in 
large  numbers  on  the  beach  with  their 
newly  fledged  yoimg  during  portions  of 
the  year.  The  federally  threatened 
snowy  plover  also  resides  on  portions  of 
the  beach  for  10  months  of  the  year. 
According  to  park  biologists  and 
protection  rangers,  shorebirds,  gulls  and 
terns  are  chased  by  off  leash  dogs, 
interrupting  feeding  and  resting  that 
help  to  build  fat  reserves  for  long 
migrations  and  breeding.  Off  leash  dogs 
can  also  be  a  threat  to  sick  and  injured 
birds  and  marine  mammals  that  may 
beach  themselves.  During  the  last 
several  years,  fencing  has  been  erected 
in  areas  of  Fort  Funston,  Crissy  Field 
and  other  GGNRA  locations,  an  effort 
limited  to  keep  off  leash  dogs  out  of 
these  most  sensitive  habitat  areas.  These 
closures  have  negative  visual  impacts 
and  do  not  completely  protect  natural 
resources  from  off  leash  dog  use. 

According  to  Dr.  Elliot  Katz,  foimder 
and  president  of  In  Defense  of  Animals: 

If  a  dog  has  shown  a  propensity  to  run  after 
deer  or  other  wildlife  in  the  open  spaces. 


then  that  dog  should  be  on  a  leash.  There 
should  be  a  substantial  penalty  for  chasing 
wildlife.  I  don't  think  that  anyone  can  control 
more  than  three  dogs  off  leash  at  one  time. 
I  know  it  will  anger  the  dog  handlers  if  I  say 
so,  but  in  numbers  dogs  do  have  a  pack 
mentality. 

(In  the  Doghouse,  by  Michael  McCarthy, 
"Pacific  Sun,"  June  13  +  19.  2001) 

The  NPS  Management  Policies  and 
Director's  Orders  require  that  the  park 
prevent  impairment  to  part  resources 
and  minimize  adverse  impacts,  while 
providing  appropriate  recreational 
opportunities. 

Impacts  to  Public  Safety 

Dogs  biting  visitors,  aggressive 
behavior  toward  other  dogs  and/or 
people,  dogs  falling  off  cliffs,  people     ~ 
going  after  their  dogs  that  have  fallen  off 
cliffs,  and  visitors  being  knocked  down 
are  the  public  safety  concerns  related  to 
off  leash  dog  walking.  Public 
controvCTsy  continues  to  grow  over  dog 
issues,  increasing  the  demand  by  some 
for  stronger  enforcement  of  the  leash 
law  by  the  park. 

The  GGNRA's  tracking  of  dog-related 
incidents  during  a  3-year  period  (1998 
+  2000)  reveals  a  totaJ  of  54  reported 
dog  bites.  Between  January  1,  2001,  and 
June  16,  2001 ,  there  have  been  13 
reported  dog  bites.  According  to 
protection  rangers,  these  numbers 
reflect  a  small  fraction  of  the  total 
occurrences,  reported  and  non-reported. 
From  1998  +  2000,  there  have  been  890 
leash  law  reports,  and  another  105 
reports  of  dogs  in  closed  areas.  Between 
1998  and  2000,  protection  rangers 
performed  58  technical  rescues  of  dogs 
or  their  owners  that  had  fallen  over  the 
side  of  the  cliffs  at  Fort  Funston,  a 
popular  off  leash  area.  In  calendar  year 
2000,  this  resulted  in  three  ranger 
injuries.  Cliff  rescues  at  Fort  Funston 
are  a  serious  threat  to  public  safety  and 
employ  a  large  number  of  park 
persoimel  and  equipment,  leaving  major 
areas  of  GGNRA  unprotected.  In  1998, 
the  number  of  cliff  rescues  at  Fort 
Funston  was  25;  in  contrast,  there  were 
a  total  of  11  rescues  along  the  remaining 
nine  miles  of  San  Francisco  shoreline 
from  Fort  Point  to  the  Cliff  House. 

A  review  of  animal  organizations  and 
web  sites  show  that  there  are  possible 
impacts  to  public  safety.  According  to 
the  American  Dog  Owners  Association: 

*  *  *  unleashed  dogs  intimidate  *  *  * 
unleashed  dogs  harass,  injure  and  sometimes 
kills  wildlife. 
(www.adoa.org) 

And,  according  to  the  American 
Veterinary  Medical  Foundation  Task 
Force  on  Canine  Aggression: 
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Although  most  dog  bites  occur  on  the 
property  where  the  dog  lives,  unrestrained  or 
free-roaming  dogs  do  pose  a  substantial 
threat  to  the  public.  Enforcement  of  restraint 
laws  is,  therefore,  essential  if  the  incidence 
of  dog  bites  is,  to  be  reduced. 
("JAVMA,"  Vol.  218.  No.  11.  June  1,  2001, 
www.avma.org] 

Any  alternative  to  the  leash  regulation 
must  address  these  safety  concerns,  and 
be  consistent  with  NPS  policies  and 
mandates. 

Recreational  Benefits  of  Off  Leash  Dog 
Walking 

There  are  recreational  benefits  to  both 
humans  and  dogs  related  to  off  leash 
dog  use.  A  review  of  animal 
organizations'  publications  and  web 
sites  show  that  many  organizations 
support  the  recreational  benefits — for 
both  the  dog  and  the  human — of  off 
leash  dog  walking.  According  to  the  San 
Francisco  chapter  of  the  Society  for  the 
Prevention  of  Cruelty  to  Animals  (S.F. 
SPCA),  dogs  require  daily  exercise  and 
contact  with  other  dogs  in  order  to 
remain  healthy  and  well  socialized.  The 
S.F.  SPCA  considers  off-leash  areas  as 
essential  for  the  health  and  well  b^ng 
of  dogs,  and  further,  that: 

*  *  *  dogs  socialize  with  each  other 
through  subtle  displays  of  posture  and 
behavior  that  can  only  occur  when  they  are 
not  impeded  by  a  leash.  A  leash  limits  a 
dog's  natural  movement  and  can  even  cause 
some  dogs  to  become  territorial,  protecting 
the  area  to  which  the  leash  confines  them. 

[www.sfspca.org) 

According  to  the  San  Francisco  Dog 
Owners  Group,  known  as  SF  Dog: 

*  *  *  the  creation  of  off-leash  recreation 
space  encoiuages  the  development  of  well- 
socialized  dog  populations  as  well  as  owners 
who  are  responsible. 

("Managing  Off-Leash  Recreation  in  Urban 
Parks."  April  19. 1999,  www.sfdog.org) 

The  SF  Dog  group  also  underscores 
the  benefits  of  dog  ownership: 

*  *  *  daily  exercise  routines  that  dogs 
demand  reduces  crimes  in  parks  for  the 
simple  reason  that  people  involved  in 
criminal  activity  do  not  like  to  be  observed. 

[www.sfdog.org) 

The  California  Dog  Owners  Group 
supports  increased  imderstanding  of 

*  *  *  the  natural  relationship  of  open 
space  to  humans  with  dogs  and  to  be  vigilant 
in  promoting  appropriate  rules  for  shared 
and  continued  use. 
[www.caldog.otg) 

In  articles  written  by  dog  walkers  on 
the  Fort  Funston  web  site 
[www.fortfunstonforum.com),  off  leash 
•  dog  use  is  alleged  to  be  beneficial  to  the 
bank  swallows,  specifically: 


It  really  looked  like  the  birds  were  using         • 
the  dogs  to  flush  out  insects  for  them  to  eat. 

(Linda  Shore.  July  21.  2000) 

I  had  first  thought  they  were  playing  with 
Scout  and  then  it  became  clear  that  they  were 
circling  around  and  flying  low  to  ground  to    . 
hunt  for  insects.  It  seemed  to  me  that  they  , 

were  following  Scout  and  looking  for  food 
where  he  was  walking,  as  though  he  might 
be  making  the  insects  scurry  around  so  that 
the  swallows  could  see  them. 
(Christy  Cameron.  July  19.  2000) 

In  an  interview  with  Dr.  Nicholas 
Dodman.  of  the  Tufts  University 
Veterinary  Center,  "Bark  Magazine" 
quoted  him  as  follows: 

The  vast  majority  of  dogs  do  benefit  greatly 
bom  having  exercise  periods.  And  walking 
dogs  on  a  leash  is  not  sufficient  exercise.  It's 
not  that  they  die  if  they  walk  on  a  leash,  just 
as  it's  not  that  a  human  being  dies  in  solitary 
confinement  either.  It's. just  that  it  is  not 
optimal  for  their  physiological  and 
psychological  well-being.  *  *  *  It  is 
important  for  a  dog  to  be  provided  with 
natural  outlets — to  be  able  to  run  and 
exercise  and  chase  things  and  do  as  a  dog 
was  bred  to  do 
[www.thebark.com/ezine) 

The  benefit  to  both  the  dog  and 
human  were  also  noted: 

*  *  *  walking  with  a  canine  "best  friend" 
increases  physical  and  mental  fitness  for  both 
the  human  and  the  dog,  a  community  of 
other  dog  walkers  offers  positive  social 
interactions,  the  high  density  of  park  users 
and  the  presence  of  dogs  offers  a  level  of 
personal  safety. 

("Survey  of  Fort  Funston  Recreational  Use," 
Karin  Hu.  Ph.D..  September  2000. 
www.fortfunstondog.org) 

Options  for  Evaluation 

This  Notice  is  intended  to  solicit 
public  comment  on  a  range  of  potential 
management  options  for  addressing 
appropriate  pet  management  within 
Golden  Gate  National  Recreation  Area, 
consistent  with  protecting  national  park 
resources  and  assuring  visitor  safety. 
This  procedure  could  result  in  a  range 
of  outcomes,  from  enforcement  of  the 
existing  regulation,  to  revisions  of  the 
existing  regulation  that  would  permit  off 
leash  pets  within  portions  of  Golden 
Gate  National  Recreation  Area  under 
specific  conditions. 

All  interested  persons  are  invited  to 
submit  to  the  National  Park  Service 
their  comments  on  any  aspect  of  the  - 
alternatives  described  below,  including 
responses  regarding: 

•  Should  the  leash  law  regulation 
remain  intact  parkwide? 

•  Should  additional  areas  currently 
closed  to  dogs  be  open  to  on  leash 
use? 

•  Should  additional  areas  be  closed  to 
dogs? 


Should  analysis  of  any  alternatives  be 
measured  from  the  current  baseline 
of  no  off-leash  dog  walking,  or  the 
long-standing  former  policy  that 
allowed  off-leash  dog  walking  in 
certain  areas? 
»  Should  the  regulation  be  changed  to 
designate  former  "voice  control" 
areas  for  off  leash  dog  walking?  If 
so, 

•  Which  geographical  areas  should/ 
should  not  be  considered  for  off 
leash? 

•  Should  there  be  a  limit  on  the 
number  of  dogs? 

•  Should  areas  be  open  to  off  leash 
use  at  certain  times  of  the  day  or 
days  of  the  week? 

•  Should  there  be  a  bond  required  to 
cover  liability? 

•  Should  people  be  required  to  sign 
waivers  of  liability? 

•  What  are  potential  environmental 
impacts  of  any  of  the  alternatives? 

•  What  additional  mitigating  factors 
should  be  imposed? 

•  What  conditions  cquld  be  required 
of  owners? 

•  Should  areas  be  fenced? 

•  Should  voice  control  be  employed? 

•  How  should  the  numbers  ot  dogs  be 
limited? 

•  Who  should  pay  for  facilities, 
improvements,  and  operations? 

Specific  Options 

In  summary,  in  considering  changes 
to  existing  regulation,  any  change  must 
conlply  with  the  NPS  Organic  Act, 
GGNRA's  enabling  legislation  and 
Systemwide  policies  and  directives.  In 
order  to  comply  with  NPS  rules  and 
regulations,  including  the  obligation  to 
minimize  adverse  impacts  on  park 
resources  and  values  and  the 
prohibition  on  resource  impairment,  the 
following  areas  of  the  park,  in  which 
pets  have  never  been  aJlowed  (e.g.  there 
is  no  history  of  dog  walking  use.  and/ 
or  it  has  not  been  an  issue)  or  have  been 
restricted  due  to  sensitivity  of  resources, 
are  precluded  from  consideration  for  off 
leash  uses:  Alcatraz.  China  Beach. 
Crissy  Beach  tidal  marsh  and  wildlife 
protection  area.  East  Fort  Baker  Pier, 
coastal  dimes  and  cliff  areas  of  Fort 
Funston,  Kiiby  Cove,  Muir  Woods, 
Phleger  Estate,  Fort  Point  historic 
structure,  the  beach  at  Stinson  Beach. 
Tennessee  Valley,  Rodeo  Lagoon, 
Redwood  Creek,  all  freshwater  bodies  in 
the  park,  and  other  threatened  or 
endangered  species  habitat  areas  in  the 
park.  The  latter  includes  areas  of 
endangered  mission  blue  butterfly 
habitat  at  Milagra  Ridge,  Marin 
Headlands  and  East  Fort  Baker,  as  well 
as  the  threatened  snowy  plover 
management  area  at  Ocean  Beach. 
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A.  Enforce  existing  regulation/ dogs  on 
leash  and  on  trail:  Enforcement  of  the 
existing  regulation  park  wide  would 
reduce  visitor  conflicts,  improve  visitor  - 
and  employee  safety,  and  reduce 
impacts  on  natural  resources.  Continued 
visitor  education  would  be  required  to 
increase  imderstanding  of  the  regidation 
and  reasons  for  it.  On  leash  dog  use  in 
the  park  could  result  in  removal  of 
fences  in  some  locations  at  Fort  Fimston 
and  Crissy  Field,  and  possibly  other 
locations  where  exclosures  have  been 
created  in  order  to  protect  sensitive 
species  and  habitat  areas.  The  following 
additional  areas,  where  dogs  currently 
are  prohibited,  could  be  opened  to  on 
leash  dogs  imder  appropriate 
circumstances:  East  Fort  Baker  Pier, 
Phleger  Estate,  Stinson  Beach,  and 
portions  of  Tennessee  Valley. 
Enforcement  of  the  existing  regulation 
may  displace  off  leash  dog  use  into 
other  jurisdictions  within  the  counties 
of  San  Francisco,  San  Mateo  and  Marin. 
This  option  would  not  require 
rulemaking  because  the  leash  regulation 
is  already  in  place.  The  GGNRA  must 
enforce  the  leash  law  unless  a  regulation 
is  promulgated  and  adopted  allowing  off 
leash  dog  use;  Option  B  discusses  that 
option.  The  agency  seeks  comment  on 
the  merit  of  enforcement  of  the  existing 
regulation,  including  specific 
suggestions  on  implementation  and 
education  regarding  its  enforcement,  as 
well  as  suggestions  regarding  the 
opening  of  additio^  on  leash  dog  areas 
as  described  above. 

B.  Identify  specific  locations/ways  to 
address  off  leash  use  within  the  park: 
Off  leash  dog  use  could  be  allowed  in 
specific  locations  within  the  park,  with 
the  remainder  of  the  park  subject  to 
enforcement  of  the  existing  regulation 
reqiiiring  pets  to  be  leashed  where 
permitted.  Any  location  selected  for  off 
leash  would  carry  the  requirement  that 
any  negative  or  adverse  impacts  are  the 
minimum  necessary,  unavoidable, 
cannot  be  further  mitigated,  and  do  not 
constitute  impairment  of  park  resources 
and  values.  To  that  end,  appropriate 
environmental  compliance  would  be 
required  to  evaluate  all  potential  effects 
within  GGNRA,  in  accordance  with 
federal  laws  including  National 
Environmental  Policy  Act  and  the 
National  Historic  Preservation  Act.  This 
option  would  require  ndemaking. 
Negative  effects  could  include 
additional  park  operating  financial 
requirements  to  remove  pet  excrement, 
develop  capital  improvements  and 
additional  enforcement  staff  to  assiire 
conformance  with  the  restrictions 
related  to  off  leash  areas.  Off  leash  dog 
use,  where  it  does  not  conflict  with 


protection  of  natiu-al  resources,  can 
promote  exercise  and  enjoyment  of  park 
areas.  The  agency  seeks  comment  on  the 
merit  of  permitting  off  leash  use  and 
identification  of  specific  locations  and 
measures  to  minimize  any  impacts  on 
visitors  and  resources. 

Request  for  Comments 

The  National  Park  Service  solicits 
comment  and  information  from  all 
segments  of  the  public  interested  in 
GGNRA  and  appropriate  pet 
management.  All  comments  received  by 
the  Park  Service  at  the  address  and  by 
the  date  listed  above  will  be  reviewed 
and  analyzed.  If  rulemaking  is 
determined  necessary  as  a  result  of  this 
process,  such  proposed  rulemaking 
would  involve  additional  extensive 
public  review  and  comment.  If 
rulemaking  is  not  an  option  chosen  by 
NPS,  then  the  public  will  be 
appropriately  notified. 

If  individuals  submitting  comments 
request  that  their  name  and/or  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  at  the  beginning  of  the 
comments. 

The  GGNRA  will  hold  two  public 
meetings  where  public  comment  on  this 
Advanced  Notice  of  Proposed 
Rulemaking  will  be  invited.  Additional 
opportiuiities  for  public  involvement 
will  be  announced  locally  and  in  the 
Federal  Register. 

Dated:  January  3,  2002. 
loseph  E.  Doddridge, 

Acting  Assistant  Secretary  for  Fish  and 

Wildlife  and  Parks. 

[FR  Doc.  02-568  Filed  1-10-02;  8:45  am] 

BILUNG  CODE  4310-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  50 
[FRL-712a-3] 

National  Ambient  Air  Quality 
Standards  for  Ozone:  Proposed 
Response  to  Remand 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTKM:  Extension  of  public  comment 
period. 

SUMMARY:  The  EPA  is  announcing  a  30-. 
day  extension  of  the  public  comment 
period  on  the  proposed  response  to  the 
United  States  Court  of  Appeals  for  the 
District  of  Columbia  Circuit  (D.C. 
Circuit)  remand  of  tbe  national  ambient 
air  quality  standards  (NAAQS)  for  ozone 


(O3)  that  was  published  on  November 
14,  2001  (66  FR  57268).  The  proposal 
responded  to  the  D.C.  Circuit  remand  of 
the  O3  NAAQS  to  EPA  to  consider  any 
beneficial  health  effects  of  O3  pollution 
in  shielding  the  public  from  the 
"harmful  effects  of  the  sim's  ultraviolet 
rays."  175  F.  3d  1027  (D.C.  Cir.,1999). 

DATES:  Comments  on  the  proposed 
response  to  the  remand  must  be 
received  by  February  13,  2002. 

ADDRESSES:  Submit  written  comments 
(in  duplicate  if  possible)  on  this 
proposed  response  to:  Air  and  Radiation 
Docket  and  Information  Center  (6102), 
Attn:  Docket  No.  A-95-58,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW,  Washington, 
DC  20460.  Electronic  comments  are 
encouraged  and  can  be  sent  directly  to 
EPA  at:  A-and-R-Docket@epa.gov. 
Comments  will  also  be  accepted  on 
disks  in  WordPerfect  in  8.0/9.0  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  the  docket 
number,  Docket  No.  A-95-58. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Lyon  Stone,  Office  of  Air  Quality 
Planning  and  Standards.  U.S. 
Environmental  Protection  Agency 
(C539-01),  Research  Triangle  Park,  NC 
27711;  e-mail  stone.susan@epa.gov; 
telephone  (919)  541-1146. 

SUPPLEMENTARY  INFORMATION:  The  EPA 
received  a  request  for  an  extension  of 
the  original  60  day  comment  period. 
The  commenter  requested  additional 
time  to  prepare  comments  because  part 
of  the  comment  period  overlapped  with 
the  seasonal  holidays.  In  response  to 
this  request,  EPA  is  extending  the 
comment  period  by  30  days  to  allow 
additional  time  for  the  public  to  prepare 
comments. 

List  of  Sul}|ects  in  40  CFR  Part  50 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide, 
Lead,  Nitrogen  dioxide,  Ozone, 
Particulate  matter.  Sulfur  oxides. 

Dated:  January  7,  2002. 
Roiwrt  D.  Brenner, 

Principal  Deputy  Assistant  Administrator  for 
Air  and  Radiation. 

[FR  Doc.  02-700  Filed  1-10-02;  8:45  am) 
BOiJNG  cooE  65eo-ao-p 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[lA  0146-1 1 46;  FRL-71 26-5] 

Approval  of  Operating  Permit  Program; 
State  of  Iowa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  EPA  is  proposing  to  approve 
amendments  to  the  Iowa  Title  V 
operating  permit  program.  EPA  granted 
full  approval  of  Iowa's  Title  V  program 
on  July  14, 1997.  These  amendments 
incorporate  existing  periodic  monitoring 
guidance  and  adopt  by  reference 
compliance  assurance  monitoring 
requirements. 

DATES:  Comments  must  be  received  on 
or  before  February  11,  2002. 
ADDRESSES:  Written  comments  should 
be  mailed  to  Lynn  M.  Slugantz, 
Environmental  Protection  Agency,  Air 
Planning  and  Development  Branch,  901 
North  5th  Street,  Kansas  City,  Kansas 
66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  Interested  persons  wanting  to 
examine  these  documents  should jnake 
an  appointment  with  the  office  at  least 
24  hours  in  advance. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  M.  Slugantz  at  (913)  551-7883. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  the  Part  70  operating  pennit 
program? 

What  is  the  Federal  approval  process  for  an 
operating  permit  program? 

What  does  Federal  approval  of  a  state 
operating  pennit  program  mean  to  me? 
What  is  being  addressed  in  this  document? 
Have  the  requirements  for  approval  of  an 
operating  permit  program  revision  been  met? 
What  action  is  EPA  taking? 

What  Is  the  Fait  70  Operating  Permit 
Program? 

The  Clean  Air  Act  (CAA) 
Amendments  of  1990  require  all  states 
to  develop  an  operating  permit  program 
that  meets  certain  Federal  criteria  listed 
in  40  Code  of  Federal  Regulations  (CFR) 
part  70.  In  implementing  this  program, 
the  states  are  to  require  certain  sources 
of  air  pollution  to  obtain  permits  that 
contain  all  applicable  requirements 


under  the  CAA.  One  purpose  of  the  Part 
70  operating  permit  program  is  to 
improve  enforcement  by  issuing  each 
source  a  single  permit  that  consolidates 
all  of  the  applicable  CAA  requirements 
into  a  Federally  enforceable  document. 
By  consolidating  all  of  the  applicable 
requirements  for  a  facility  into  one 
document,  the  source,  the  public,  and 
the  permitting  authorities  can  more 
easily  determine  what  CAA 
requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  reqvured  to  obtain  an 
operating  permit  under  this  program 
include:  "major"  sources  of  air 
pollution  and  certain  other  sources 
specified  in  the  CAA  or  in  our 
implementing  regulations.  For  example, 
all  sources  regulated  under  the  acid  rain 
program,  regardless  of  size,  must  obtain 
permits.  Examples  of  major  sources 
include  those  diat  emit  100  tons  per 
year  or  more  of  volatile  organic 
compoimds.  carbon  monoxide,  lead, 
sulfur  dioxide,  nitrogen  dioxide,  or 
particulate  matter  that  is  10  micrometers 
in  size  (PMio):  those  that  emit  10  tons 
per  year  of  any  single  hazardous  air 
pollutant  (HAP)  (specifically  listed 
under  the  CAA);  or  those  that  emit  25 
tons  per  year  or  more  of  a  combination 
ofHAPs. 

Revisions  to  the  state  and  local 
agencies'  operating  permit  program  are 
subject  to  public  notice,  comment,  and 
our  approval. 

What  Is  the  Federal  Approval  Process 
for  an  Operating  Permit  Program? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally 
enforceable  Title  V  operating  permit 
program,  states  must  formally  adopt  the 
regulations  consistent  with  state  and 
Federal  requirements.  This  process   . 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
operating  pennit  program.  We  must 
provide  public  notice  and  seek 
additional  public  comment  regarding 
the  proposed  Federal  action  on  the  state 
submission.  If  adverse  comments  are 
received,  they  must  be  addressed  prior 
to  any  final  Federal  action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  502  of  the  CAA  are  incorporated 
into  the  Federally  approved  operating 
permit  program.  Records  of  such  actions 
are  maintained  in  the  CFR  at  Title  40, 
Part  70.  Appendix  A,  entitled 


"Approval  Status  of  State  and  Local 
Operating  Permits  Program." 

What  Does  Federal  Approval  of  an 
Operating  Permit  Prc^am  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
the  Federally  approved  operating  permit 
program  is  primarily  a  state 
responsibility.  However,  after  the  state 
program  is  Federally  approved,  we 
oversee  the  program  and  review 
proposed  permits  submitted  by  the  state 
in  accordance  with  40  CFR  part  70.  We 
are  also  authorized  to  enforce  the  permit 
program  and  individual  permits  issued 
under  the  program.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 


What  Is  Being  Addressed  in  This 
Document? 

The  Iowa  Department  of  Natural 
Resources  (IDNR)  has  adopted 
amendments  to  567  Iowa 
Administrative  Code  (L\C)  22.108(3). 
The  purpose  of  the  amendments  is  to 
incorporate  IDNR's  existing  Title  V 
Periodic  Monitoring  Guidance  into  its 
rules.  Periodic  monitoring  is  required  by 
40  CFR  70.6  and  71.6  where  the 
applicable  requirement  does  not  require 
periodic  testing  or  instrumental  or 
noninstrumental  monitoring.  Also,  the 
amendments  to  567  L\C  22.108(3)  adopt 
by  reference  Compliance  Assiuance 
Monitoring  (CAM)  that  is  required  to  be 
included  in  40  CFR  part  70  or  71 
operating  permits  for  major  stationary 
sources  of  air  pollution  that  are  required 
to  obtain  operating  permits  under  Title 
V  of  the  CAA.  Periodic  monitoring  and 
CAM  are  needed  to  provide  reasonable 
assurance  of  compliance  with 
applicable  requirements  under  the  CAA. 
The  amendments  were  adopted  and 
filed  by  the  Environmental  Protection 
Commission  on  June  21,  2001; 
published  on  July  11.  2001;  and  became 
effective  on  August  15,  2001. 

As  a  part  of  our  review  of  these 
amendments,  EPA  requested 
clarification  from  IDNR  regarding  the 
list  of  factors  to  be  considered  in   ' 
evaluating  the  type  of  periodic 
monitoring  appropriate  for  an 
applicable  requirement,  as  set  forth  in 
the  narrative  of  the  June  18,  2001, 
Periodic  Monitoring  Guidance.  This 
narrative  lists  numerous  factors  to  be 
considered,  while  Attachment  1  to  that 
guidance  contains  a  decision  matrix 
considering  only  type  of  source  and 
whether  the  source  is  controlled  or 
uncontrolled.  In  response  to  EPA's 
request,  IDNR  sent  EPA  a  November  7. 
2001,  letter  in  which  the  state  clarified 
that  it  has  flexibility  in  deciding  to 
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follow  the  matrix  which  is  found  in 
Appendix  A  to  that  guidance  or  to  make 
a  case-by-case  determination  that  differs 
from  the  periodic  monitoring  guidance 
and  the  matrixes. 

EPA  believes  that  the  state's  ability  to 
deviate  from  the  guidance  on  a  case-by- 
case  basis  is  essential  to  implementation 
of  this  prograln,  and  our  proposed 
approval  of  the  state  program  revisions 
is  based,  in  part,  on  the  state's  assurance 
that  it  retains  authority  to  establish 
appropriate  periodic  monitoring  on  a 
case-by-case  basis.  In  proposing  to 
approve  this  rule  revision,  EPA  reserves 
its  authority  to  object  to  permit 
provisions  regarding  periodic 
monitoring  if  they  do  not  meet  the 
requirements  of  the  CAA  or  40  CFR 
70.6(a)(3). 

Have  the  Requirements  for  Approval  of 
a  Revision  to  the  Operatiiig  Permit 
Program  Been  Met? 

Our  review  of  the  material  submitted 
indicates  the  state  has  amended  rules 
for  the  Title  V  program  in  accordance 
with  the  requirements  of  section  502  of 
the  CAA  and  the  Federal  rule,  40  CFR 
part  70,  and  met  the  requirement  for  a 
program  revision  as  established  in  40 
CFR  70.4(i). 


What  Action  Is  EPA  Taldi^? 

EPA  is  proposing  to  approve 
amendments  to  Iowa  rule,  567  LAC 
22.108(3),  effective  August  15,  2001,  as 
supplemented  on  November  7,  2001,  as 
a  revision  to  the  Iowa  Title  V  operating 
permit  program.  I 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatoiy  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 


subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  proposes 
to  approve  state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  proposed  rule 
would  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandale  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4). 

This  proposal  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
proposed  action  also  does  not  have 
Federalism  implications  because  it  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999).  This  proposal  would 
merely  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 


responsibilities  established  in  the  CAA. 
This  proposal  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewing  Title  V  operating  permit 
program  submissions,  EPA's  role  is  to 
approve  state  choices,  provided  that 
they  meet  the  criteria  of  the  CAA.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
volimtary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  an 
operating  permit  program  submission 
for  failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  an  operating 
permit  program  submission,  to  use  VCS 
in  place  of  an  operating  permit  program 
submission  that  otherwise  satisfies  the 
provisions  of  the  CAA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  proposal 
would  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  In  40  CFR  Part  70 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations, 
Lead,  Nitrogen  dioxide.  Ozone, 
Particulate  matter.  Reporting  and 
recordkeeping  requirements.  Sulfur 
oxides. 

Dated:  January  2,  2002. 
William  Rice, 

Acting  Regional  Administrator,  Region  7. 
[FR  Doc.  02-757  Filed  1-10-02;  8:45  am] 
BILLING  CODE  6560-50-P 
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Notices 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
puWic.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttiofity,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  01-071-1] 

Notice  of  Request  for  Reinstatement  of 
an  Information  Collection 

AGENCY:  Animal  and  Plant  Health 

Inspection  Service,  USD  A. 

action:  Reinstatement  of  approval  of  an 

information  collection;  comment 

request. 


SUMMARY:  In  accordance  with  the    - 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
request  a  reinstatement  of  an 
information  collection  in  support  of  the 
State-Federal  Brucellosis  Eradication 
Program. 

DATES:  We  invite  you  to  comment  on 
this  docket.  We  will  consider  all 
comments  we  receive  that  are 
postmarked,  delivered,  or  e-mailed  by 
March  12,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-071-1, 
Regiilatory  Analysis  and  Development, 
PPD,APHIS,  Station  3C71, 4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-O71-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  yoiir  message  and  "Docket 
No.01-071-1 "  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
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SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  dociunents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  regarding  the  State- 
FederalBrucellosis  Eradication  Program, 
contact  Dr.  Valerie  Ragan,  Senior  Staff 
Veterinarian,  National  Animal  Health 
Programs  Staff,  VS,  APHIS,  4700  River 
Road  Unit  43,  Riverdale,  MD  20737- 
1231;  (301)  734-7708.  For  copies  of     . 
more  detailed  information  on  the 
information  collection,  contact  Mrs. 
Celeste  Sickles,  APHIS'  Information 
Collection  Coordinator,  at  (301)  734- 
7477. 

SUPPLEMENTARY  INFORMATION: 

Title:  Brucellosis  Eradication 
Program. 

OMB  Number:  0579-0047. 

Type  of  Request:  Reinstatement  of  an 
information  collection. 

Abstract;  The  Animal  and  Plant 
Health  Inspection  Service  (APHIS)  is 
responsible  for,  among  other  things, 
administering  regulations  intended  to 
prevent  the  spread  of  brucellosis  and 
other  animal  diseases  within  the  United 
States. 

Brucellosis  is  a  contagious  disease 
that  primarily  affects  cattle,  bison,  and 
swine.  It  causes  the  loss  of  yoimg 
through  spontaneous  abortion  or  birth  of 
weak  offspring,  reduced  milk 
production,  and  infertility.  The 
continued  presence  of  brucellosis  in  a 
herd  seriously  threatens  the  health  of 
other  animals.  Brucellosis  has  caused 
devastating  losses  to  farmers  in  the 
UnitedStates  over  the  last  century. 

The  State-Federal  Brucellosis 
Eradication  Program,  which  is  a 
national  program,  is  working  toward 
eliminating  this  serious  disease  of 
livestock.  The  program  is  conducted 
imder  the  various  States'  authorities 
supplemented  by  Federal  authorities 
regulating  interstate  movement  of 
affected  animals.  Effective  screening 
programs  and  extensive  epidemiologic 


investigations  are  required  to  locate 
infection  and  to  eradicate  the  disease. 

Conducting  effective  brucellosis 
screening  programs  and  epidemiologic 
investigations  requires  the  use  of  many 
information  collection  activities,  such  as 
applications  for  ta^s  or  tattoos, 
epidemiology  report  forms,  permits  for 
movement  of  restricted  animals, 
monthly  reports  of  brucellosis 
eradication  and  program  surveillance 
activities,  reports  of  brucellosis  reactors 
slaughtered,  and  permits  for  shipping 
exposed  herds.  The  information 
obtained  from  these  activities  is  used  to 
continue  the  search  for  other  infected 
herds,  maintain  identification  of 
livestock,  monitor  deficiencies  in 
identification  of  animals  for  movement, 
and  monitor  program  deficiencies  in 
suspicious  and  infected  herds.  These 
information  collection  activities  are 
essential  in  determining  the  status  of  a 
brucellosis  area  and  helping  herd 
owners  by  speeding  up  the  detection 
and  elimination  of  serious  disease 
conditions  in  their  herds. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  our  use  of  these  information 
collection  activities  for  3  years. 

The  purpose  of  this  notice  is  to  solicit 
comment^  form  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  fo  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  oiu: 
estimate  of  thi  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  use,  as 
appropriate,  of  automated,  electronic, 
mechanical,  and  other  collection 
technologies;  e.g.,  permitting  electronic 
submission  of  responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average 
0.0076513  hours  per  response. 

Respondents:  veterinarians,  livestock 
inspectors,  and  herd  owners. 

Estimated  annual  number  of 
respondents:  7,382. 
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Estimated  annual  number  of 
responses  per  respondent:  71.455703. 

Estimated  annual  number  of 
responses:  527,486. 
'  Estimated  total  axmual  burden  on 
respondents:  4,036  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
number  of  responses  mviltiplied  by  the 
average  reporting  burden  per  response.) 

All  responses  to  this  notice  vdll  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington,  DC,  this  7th  day  of 
January  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Sendee. 
(FR  Doc.  02-742  Filed  1-10-02;  8:45  am) 
BHJJNQ  CODE  3410-a4-F 


DEPARTMENT  OF  AGRICULTURE 

Anhral  and  Plant  Health  Inapection 
Sarvica 


[Doctat  No.  01-024-2] 


AvailaMllty  of  Environmental 
Aaaaaamant  and  Finding  of  No 
Significant  Impact  for  Confined  Field 
Teat  of  Ganeticalty  Engineered  Pink 
BollwofM 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice. 

summary:  We  are  advising  the  public 
that  an  environmental  assessment  and 
finding  of  no  significant  impact  have 
been  prepared  relative  to  the  issuance  of 
a  permit  to  allow  the  field  testing  of 
pink  bollworm  genetically  engineered  to 
express  green  fluorescence  as  a  marker. 
The  environmental  assessment  provides 
a  basis  for  our  conclusion  that  the 
confined  field  testing  of  the  genetically 
engineered  pink  bollworm  will  not 
present  a  risk  of  introducing  or 
disseminating  a  plant  pest  and  will  not 
have  a  significant  impact  on  the  quality 
of  the  himian  environment.  Based  on  its 
finding  of  no  significant  impact,  the 
Animal  and  Plant  Health  Inspection 
Service  has  detramined  that  an 
environmental  impact  statement  need 
not  be  prepared  for  this  field  test. 
EFFECTIVE  DATE:  October  1,  2001. 
ADDRESSES:  You  may  read  a  copy  of  the 
environments^  assessment  and  the 
finding  of  no  significant  impact  and 
comments  received  on  an  earlier  notice 
of  the  availability  of  the  environment 
assessment  at  USDA,  room  1141.  South 
Building,  14th  Street  and  Independence 
Avenue  SW.,  Washington,  DC,  between 


8  a.m.  and  4:30  p.m.,  Monday  through 
Friday,  except  holidays.  To  be  sure  that 
someone  is  there  to  help  you,  please  call 
(202)  690-2817  before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Robert  I.  Rose,  Biotechnology 
Assessments  Section,  PPQ,  APHIS,  4700 
River  Road  Unit  147,  Riverdale.  MD 
20737-1236;  (301)  734-8723.  To  obtain 
a  copy  of  the  environmental  assessment 
and  finding  of  no  significant  impact, 
contact  Ms.  Kay  Peterson  at  (301)  734- 
4885;  e-mail: 
kay.peterson®aphis.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The 

regulations  in  7  CFR  part  340  (referred 
to  as  the  regulations)  regulate  the 
introduction  (importation,  interstate 
movement,  and  release  into  the 
environment)  of  genetically  engineered 
organisms  and  products  that  are  plant 
pests  or  that  there  is  reason  to  believe 
are  plant  pests  (regulated  articles).  A 
permit  must  be  obtained  or  a 
notification  acknowledged  before  a 
regulated  article  may  be  introduced  into 
the  United  States.  The  regulations  set 
forth  the  permit  application 
requirements  and  the  notification 
procedtires  for  the  importation, 
interstate  movement,  and  release  into 
the  environment  of  a  regulated  article. 

On  January  29,  2001,  the  Animal  and 
Plant  Health  hispection  Service  (APHIS) 
received  a  permit  application  (APHIS 
No.  01-029-Olr)  from  APHIS'  Plant 
Protection  Center  in  Phoenix,  AZ,  for  a 
permit  to  field  test  the  plant  pest  pink 
bollworm  (PBW),  Pectinophora 
gossypiella  (Lepidoptera:  Gelechiidae). 

APHIS  publishea  a  notice  in  the 
Federal  Register  on  June  21,  2001  (66 
FR  33226,  Docket  No.  01-024-1), 
announcing  the  availability  for  public 
comment  of  an  environmental 
assessment  (EA)  for  the  proposed 
confined  field  test  of  the  genetically 
engineered  PBW.  Comments  were  to 
have  been  received  by  APHIS  on  or 
before  July  23,  2001.  APHIS  received 
nine  comments  on  the  EA  during  the 
designated  comment  period.  The 
comments  were  from  universities, 
environmental  and  constuner  groups,  a 
university  medical  research  center,  a 
crop  protection  association,  a  cotton 
industry  organization,  and  a  cotton 
growers  group.  Four  comments  were  in 
favor  of  the  proposed  field  test,  while 
three  were  opposed.  (We  counted  as  a 


single  comment  three  separate 
comments  critical  of  the  proposed  field 
test  that  were  written  by  the  same    . 
commenter  and  were  identical  in 
content.)  The  commenters  favoring  the 
field  test  stressed  the  thoroughness  of 
the  control  and  containment  measures 
proposed,  the  negligible  risks  of  the 
experiment  because  of  the  planned 
safeguards,  the  adequacy  of  the  EA,  and 
the  need  for  gathering  data  on  PBW 
control.  The  commenters  who  opposed 
the  proposed  field  test  expressed 
concern  about  the  need  for  additional 
data  on  transgene  stability,  the  need  for 
an  independent  assessment  of  the 
permit  application,  the  adequacy  of  the 
proposed  containment  procedures, 
potential  human  health  risks,  and 
alleged  deficiencies  in  APHIS' 
compliance  with  the  requirements  of  the 
Endangered  Species  Act  and  the 
National  Environmental  Policy  Act 
(NEPA),  including  the  need  for  an 
Environmental  Impact  Statement  (EIS) 
for  a  transgenic  PBW  sterile  insect 
technique  program.  APHIS  identified 
and  addressed  the  majority  of  these 
issues  in  the  EA  prepared  for  the  subject 
field  trial,  and  we  have  provided  a 
response  to  comments  as  an  attachment 
to  our  finding  of  no  significant  impact 
(FONSI),  which  is  available  irom  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  With  regard  to 
the  comment  concerning  the  need  for  an 
EIS,  APHIS  is  committed  to  considering 
the  long-term  issues  associated  with  the 
release  of  certain  transgenic  arthropods 
through  the  NEPA  EIS  process. 

The  subject  PBW  has  been  genetically 
engineered  to  express  an  enhanced 
green  fluorescent  protein  (EGFP) 
derived  from  a  jellyfish,  Aequora 
victoria.  The  PBW  expresses  EGFP 
fluoresces  when  viewed  imder  an 
ultraviolet  light  source.  A  piggyBac 
transposable  element  derived  frt)m  the 
plant  pest  cabbage  looper  (Trichoplusia 
ni\  was  used  to  transform  the  subject 
PBW,  and  expression  of  the  EGFP  is 
controlled  through  use  of  the  Drosophila 
melanogasterhsp70  and  Bombyx  mori 
actin  A3  promoters.  The  subject 
transgenic  PBW  is  considered  a 
regulated  article  imder  the  regulations 
in  7  CFR  part  340  because  the  recipient 
organism  is  a  plant  pest  and  because  it 
contains  gene  sequences  fivm  a  plant 
pest.  The  field  test  will  be  conducted 
imder  careftdly  controlled  and  confined 
conditions. 

The  transgenic  PBW  with  EGFP  as  a 
marker  has  been  developed  for  use  in 
confined,  on-site  experimentation  and 
field  performance  studies  in  the  PBW 
sterile  insect  program,  which  is 
designed  to  depress  PBW  populations. 
The  transgenic  PBW  will  be  reared  in 
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the  Phoenix  PBW  insect-rearing  facility, 
sterilized  with  radiation,  and  placed  in 
escape-proof  screen  field  cages  near  the 
facility,  where  they  will  undergo  a 
series  of  fitness  and  related  tests. 

An  EA  was  prepared  to  examine  any 
potential  environmental  impacts  and 
plant  pest  risk  associated  with  the 
confined  field  testing  of  the  transgenic 
EGFP  PBW.  Based  on  that  EA,  APHIS 
has  reached  a  FONSI  relative  to  the 
issuance  of  a  permit  for  the  confined 
field  testing  of  the  subject  PBW  with 
EGFP.  In  summary,  we  have  based  our 
FONSI  on  the  following  conclusions:  (1) 
The  possibility  of  the  genetically 
engineered  organism  reverting  to  or 
imdergoing  imanticipated  genetic 
transformation  is  exceedingly  low;  (2)  it 
is  hi^y  unlikely  that  the  EGFP  gene 
would  persist  in  the  environment 
because  it  provides  no  fitness  advantage 
to  the  PBW;  (3)  multiple  levels  of 
physical  and  biological  confinement  in 
the  proposed  research  are  designed  to 
contain  the  transgenic  PBW;  (4)  the 
PBW  is  not  native  to  the  United  States 
and  there  are  no  known  sexually 
compatible  species  in  North  America; 

(5)  there  is  no  current  evidence  that  this 
gene  can  be  transferred  through 
predation,  natural  decay,  or  parasitism; 

(6)  the  confined  research  would  not 
result  in  an  additional  pesticide  load  on 
the  environment;  (7)  the  research  will 
not  disproportionately  affect  minority  "or 
low  income  populations,  or 
disproportionately  affect  children,  or 
result  in  any  environmental  health  risks 
or  safety  risks  to  children;  and  (8) 
APHIS  has  determined  that,  based  on 
the  location  of  the  test  field  and  the 
measures  designed  to  contain  the 
transgenic  PBW,  the  proposed  test  will 
have  no  effect  on  listed,  threatened, 
endangered,  or  candidate  species. 

The  EA  and  FONSI  were  prepared  in 
accordance  with:  (1)  NEPA,  as 
amended(42  U.S.C.  4321  etseq.).[2) 
regulations  of  the  Council  on 
Environmental  Quality  for 
implementing  the  procedural  provisions 
of  NEPA  (40  CFR  parts  1500-1508),  (3) 
USDA  regulations  implementing  NEPA 
(7  CFR  part  lb),  and  (4)  APHIS'  NEPA 
Implementing  Procedures  (7  CFR  part 
'   372).      , 

Etone  in  Washington,  DC,  this  7th  day  of 
January  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
HealSi  Inspection  Service. 
[FR  Doc.  02-741  Filed  1-10-02;  8:45  am) 
BiUJNG  CODE  3410-a4-P 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapection 
Service 

[Doctot  No.  01-117-1] 

Procedurea  for  Importing  Cattle  Into 
the  United  Statea;  Public  Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  We  are  informing  the  public 
that  Veterinary  Services  of  the  Animal 
and  Plant  Health  Inspection  Service  is 
holding  a  public  meeting  to  provide  a 
forum  to  discuss  the  process  and 
science  used  to  establish  and  verify 
compliance  with  protocols  for  importing 
cattle  into  the  United  States. 
DATES:  The  meeting  will  be  held  on 
Wednesday,  February  6,  2002,  bom  9 
a.m.  to  5  p.m. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Columbine  Room  at  the 
Lincoln  Center,  417  West  Magnolia,  Fort 
CoUins,  CO. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Andrea  M.  Morgan,  Acting  Director, 
Animal  Health  Programs,  VS,  APHIS, 
4700  River  Road  Unit  33,  Riverdale,  MD 
2073-1231;  (301)  734-8093. 
SUPPLEMENTARY  INFORMATION:  The 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  of  the  U.S.  Department 
of  Agriculture  is  responsible  for 
adniiiustering  regulations  to  prevent  the 
introduction  of  communicable  diseases 
of  livestock  and  poultry  into  the  United 
States.  In  administering  the  regidations, 
we  follow  an  import  process  that 
includes,  among  other  things, 
developing  an  import  protocol  between 
the  exporting  and  importing  countries 
or  regions,  monitoring  the  disease  status 
of  coimtries  or  regions,  quarantining 
and  testing  imported  animals,  and 
evaluating  the  risk  of  introducing 
disease  into  the  United  States  through 
the  importation  of  animals. 

APHIS  seeks  to  establish  the  import 
protocols  between  the  exporting  and 
importing  countries  or  regions  based 
upon  the  best  available  technical  and 
scientific  information.  The  protocols 
establish  health  requirements,  including 
the  disease  status  of  the  region  or 
country  of  origin  and  diagnostic  test 
requirements  for  specific  diseases, 
under  which  importation  of  animals  is 
allowed. 

To  provide  a  forum  to  discuss  the 
process  and  science  used  to  establish 
and  verify  compliance  with  protocols 
for  importing  cattle  into  the  United 
States,  APHIS'  Veterinary  Services 
program  is  holding  a  public  meeting  on 


Wednesday,  February  6,  2002,  in  the 
Colimibine  Room  at  the  Lincoln  Center, 
417  West  Magnolia,  Fort  Collins,  CO. 
Topics  discussed  at  the  meeting  will 
include,  but  are  not  limited  to,  the 
disease  status  of  exporting  regions  or 
countries,  transportation  issues, 
quarantine  issues,  and  the  risk  of  the 
introduction  of  disease  into  the  United 
States  from  the  importation  of  cattle. 

The  public  meeting  will  begin  at  9 
a.m.  and  is  scheduled  to  end  at  5  p.m., 
with  registration  from  8:30  a.m.  to  9 
a.m.  However,  the  meeting  may  end 
earlier  if  all  persons  desiring  to  speak 
have  been  heard. 

If  you  require  special 
accommodations,  such  as  a  sign 
language  interpreter,  please  send  us  an 
e-mail  to  regulations&aphis.usda.gov. 

If  you  are  interested  in  inaking  a 
presentation  at  the  meeting,  please 
register  in  advance  by  calling  the 
Regulatory  Analysis  and  Development 
voice  mail  at  (301)  734-4339  or  by 
sending  an  e-mail  to 
regulations@aphis.usda.gov.  The 
message  should  include  your  name, 
telephone  number,  organization,  if  any, 
and  the  topic  of  your  presentation.  On 
the  day  of  the  meeting,  you  may  also 
register  from  8:30  to  9  a.m.  at  the 
meeting  site. 

To  allow  everyone  wishing  to  speak 
an  opportunity  to  be  heard,  participants 
should  limit  their  presentations  to  10 
minutes.  Depending  upon  the  number  of 
speakers,  we  may  further  limit  the  time 
for  presentations  so  that  everyone 
wishing  to  speak  has  the  opportimity. 
Starting  with  the  advance  registrants, 
we  will  call  speakers  in  the  order  in 
which  they  registered. 

If  you  plan  to  present  a  written 
statement,  we  ask  that  you  provide  a 
copy  of  yom-  statement  to  the 
chairperson  of  the  meeting. 

The  meeting  will  be  recorded.  The 
complete  record,  including  the 
transcript  and  any  written  statements, 
will  be  available  to  the  public. 

Done  in  Washington,  DC,  this  7th  day  of 
January  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  02-743  Filed  1-10-02;  8:45  am) 

BNXMC  CODE  3410-34-P 
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DEPARTMENT  OF  AGRICULTURE 

Form!  Service  I 

Notice  of  Resource  Advisory 
CuiiNiilllee  MeeHnQ 

agency:  North  Central  Idaho  Resource 
Advisory  Committee,  Grangeville, 
Idaho,  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  imder  the 
Secure  Rural  Schools  and  Community 
3elf-Determination  Act  of  2000  (Public 
Law  106-393)  the  Nez  Perce  and 
Clearwater  National  Forests'  North 
Central  Idaho  Resource  Advisory 
Committee  will  meet  Friday,  February  1 , 
2002  in  Orofino,  Idaho  for  a  business 
meeting.  The  meeting  is  open  to  the 
public. 

SUPPLEMENTARY  MFORMATICN:  The 
business  meeting  on  February  1  begins 
at  10  AM,  in  the  Clearwater  National 
Forest  Headquarters  Office  Building, 
12730  Highway  12,  Orofino,  Idaho. 
Agenda  topics  will  include  discussion 
of  potential  projects.  A  public  forum 
wiU  begin  at  2:30  PM  (PST). 
FOR  FURTHER  MPORMATION  CONTACT:  Ihor 
Mereszczak,  Staff  Officer  and 
Designated  Federal  Officer,  at  (208) 
983-1950. 

Dated:  January  3^  2002. 
Ihor  Mereszczak, 

Acting  Forest  Supervisor. 

[FR  Doc.  02-683  Filed  1-10-02;  8:45  ami 

MUJNO  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service  ' 

SisMyou  Reeoufce  Advisory 
Commmee  (RAC);  Meeting 

agency:  Forest  Service.  USDA. 
action:  Meeting. 

nummary:  The  Siskiyou  Resource 
Advisory  Committee  (RAC)  wiU  meet  on 
Monday,  February  4,  and  Tuesday, 
February  5,  2002.  Monday's  meeting  is 
scheduled  to  begin  at  1  p.m.  and 
conclude  at  approximately  4:30  p.m. 
Tuesday's  meeting  will  b^in  at  9:30 
a.m.  and  will  conclude  at  approximately 
4:30  p.m.  The  meeting  will  bie  held  at 
the  Qietco  Community  Public  Library, 
405  Alder  Street,  Brookings,  Oregon. 
The  tentative  agenda  for  February  4 
includes:  (1)  FACA  overview;  (2)  Roles 
and  responsibilities  for  Advisory 
Committees;  (3)  Timelines  for  projects 
related  to  the  Secure  Rural  Schools  and 


Commimity  Self-Determination  Act  of 
2000;  (4)  Election  of  the  RAC 
chairperson;  and  (5)  Public  Forum.  The 
public  fonun  is  tentatively  scheduled  to 
begin  at  3:20  p.m.  Time  allotted  for 
individual  presentations  wiU  be  limited 
to  3-4  minutes.  The  tentative  agenda  for 
February  5  includes:  (1)  Presentation  of 
projects  proposed  by  the  Forest  Service; 
(2)  Public  forum.  The  public  forum  is 
tentatively  scheduled  to  begin  at  2  p.m. 
Time  allotted  for  individual 
presentations  will  be  limited  to  3-4 
minutes.  Written  comments  are 
encouraged,  particularly  if  the  material 
cannot  be  presented  within  the  time 
limits  for  the  public  forum.  Written 
comments  may  be  submitted  prior  to  the 
February  4  and  5  meetings  by  sending 
them  to  the  Designated  Federal  Official 
Jack  E.  Williams  at  the  address  given 
below. 

FOR  further  information  CONTACT: 

Designated  Federal  Official  Jack  E. 
Williams;  Rogue  and  Siskiyou  national 
forests;  P.O.  Box  520,  Medford,  Oregon 
97501;  (541)  858-2200. 

Dated:  January  7,  2002. 
lack  E.  Williams, 

Forest  Supervisor,  Rogue  River  and  Siskiyou 
National  Forests. 

[FR  Doc.  02-693  Filed  1-10-02;  8:45  am] 
BIUJNG  COOE  3410-11-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List  Proposed  Additions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTKM:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  funfished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
BEFORE:  February  11,  2002. 
ADDRESSES:  Committee  for  Piut:hase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800. 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)(2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  profwsed 
actions. 


If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  services  listed  below 
from  nonprofit  agencies  employing 
persons  who  are  blind  or  have  other 
severe  disabilities. 

1  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  fectors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Procurement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
LDformation. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Eyewear  Prescription  Service,  Department  of 

Veterans  Affairs,  Veteran  Integrated 

Service  Network  7,  (Alabama,  Georgia 

and  South  Carolina) 
NPA:  Winston-Salem  Industries  for  the 

Blind,  Winston-Salem,  North  Carolina 
Government  Agency:  Department  of  Veteran 

Affairs,  Litigation  Support  Services, 

USDA  Food  and  Nutrition  Service, 

Alexandria,  Virginia 
NPA:  Federal  Dispute  Resolution  Center, 

Alexandria,  Virginia 
Government  Agency:  USDA  Food  and 

Nutrition  Service,  Mailroom  Support 

Services,  Internal  Revenue  Service, 

Milwaukee,  Wisconsin 
NPA:  Industries  for  the  Blind,  Inc., 

Milwaukee,  Wisconsin 
Government  Agency:  Internal  Revenue 

Service 

Sheiyl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-726  Filed  1-10-02;  8:45  am] 
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COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  AREBLIND  OR 
SEVERELY  DISABLED 

Procurement  List  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  a  commodity  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List  a 
commodity  and  a  service  previously 
furnished  by  such  agencies. 
EFFECTIVE  DATE:  February  11,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  On 
November  2  and  November  30,  2001, 
the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (66  FR 
55635  and  59778)  of  proposed  additions 
to  and  deletions  from  the  Procurement 
List: 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  commodity  and  services  and  impact 
of  the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  commodity  and 
services  listed  below  are  suitable  for 
proctirement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  vnll  furnish  the 
commodity  and  services  to  the 
Government. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodity  and  services. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodity  and  services  to  the 
Govemmrait 


4.  There  are  no  knowm  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and 
services  proposed  for  addition  to  the 
Procurement  List.  Accordingly,  the 
following  cotnmodity  and  services  are 
added  to  the  Procurement  List: 

Commodity 

Stand,  Office  Machine 

7110-00-601-9849 

7110-00-601-9835 

7110-01-136-1563 
GSA/National  Furniture  Center  for  Zones  2 
and  3 

Services 

Mailroom  Operation,  Federal  Deposit 

Insurance  Corporation,  1910  Pacific 

Avenue,  Dallas,  Texas 
Photocopying,  James  E.  Van  Zandt,  Veterans 

Affairs  Medical  Center,  Altoona,     , 

Pennsylvania 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  imder  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodity  and  the  service. 

3.  The  action  will  result  in  . 
authorizing  small  entities  to  furnish  the 
commodity  and  the  service  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodity  and  the 
service  deleted  from  the  Procurement 
List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodity  and  the 
service  listed  below  are  no  longer 
suitable  for  prociuement  by  the 
FederalGovemment  under  41  U.S.C.  46- 
48c  and  41  CFR  51-2.4.  Accordingly, 
the  following  commodity  and  service 
are  deleted  bom  the  Procurement  List: 

Commodity 

Hood,  Radioactive  Contaminant  Protective 
8415-O0-NSH-0027 

Service 

Janitorial/Custodial,  U.S.  Air  Force 


Recruiting  Station,  Wasilla,  Alaska 

Slieryl  D.  Kennerly, 

Director,  Information  Monogemenf. 

[FR  Doc.  02-727  Filed  1-10-02;  8:^5  ami 

BIUJNG  COOE  638S-01-P 


COIMiyilSSION  ON  CIVIL  RIGHTS 

Suppiemental  Heartng  on    . 
Environmental  Justice 

agency:  Commission  on  Civil  Rights. 
ACTION:  Notice  of  supplemental  hearing. 

summary:  Notice  is  hereby  given 
pursuant  to  the  provisions  of  the  Civil 
Rights  Commission  Amendments  Act  of 
1994,  section  3,  Public  Law  103-419, 
108  Stat.  4338,  as  amended,  and  45  CFR 
702.3.,  that  a  public  hearing  before  the 
U.S.  Commission  on  Civil  Rights  v«U 
take  place  on  Friday,  February  8,  2002. 
at  the  U.S.  Commission  on  Civil  Rights, 
in  the  Fifth  Floor  Conference  Room  540, 
624  Ninth  Street,  NW.,  Washington,  DC 
20425,  beginning  at  approximately 
10:00  a.m.,  immediately  following  the 
Commission's  regularly-scheduled 
monthly  meeting.  This  is  a  continuation 
of  the  Commission's  first  environmental 
jiistice  hearing,  which  was  held  on 
January  11,  2002,  and  first  published  in 
the  Federal  Register  on  December  13, 
2001,  at  66  FR  64397.  The  purpose  of 
this  supplemental  hearing  is  to  collect 
information  within  the  jurisdiction  of 
the  Commission,  under  Public  Law  98- 
183,  section  5(a)(1)  and  section  5(a)(5), 
related  particularly  to  the  effect  of. 
environmental  hazards,  including 
hazardous  waste  sites  and  industries 
located  in,  or  near,  low-income 
communities  and  communities  of  color, 
and  the  question  of  whether  the  civil 
rights  of  those  commimities  in  question 
are  being  violated.  The  Commission  is 
authorized  to  hold  hearings  and  to  issue 
subpoenas  for  the  production  of 
•    documents  and  the  attendance  of 
witnesses  pursuant  to  45  CFR  701.2. 
The  Commission  is  an  independent 
bipartisan,  fact  finding  agency 
authorized  to  study,  collect,  and 
disseminate  information,  and  to 
appraise  the  laws  and  policies  of  the 
Federal  Government,  and  to  study  and 
collect  information  with  respect  to 
discrimination  or  denials  of  equal 
protection  of  the  laws  under  the 
Constitution  because  of  race,  color, 
religion,  sex,  age,  disability,  or  national 
origin,  or  in  the  administration  of 
justice.  Hearing  impaired  persons  who 
will  attend  the  hearing  and  reqture  the 
services  of  a  sign  language  interpreter, 
should  contact  Pamela  Dunston, 
Administrative  Services  and 
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deaiinghouse  Division  at  (202)  376- 

8105  (TDD  (202)  376-8116),  at  least  five 

(5)  working  days  before  the  scheduled 

date  of  the  hearing. 

RW  FURTHER  MFORHATION  CONTACT:  Les 

Jin,  Office  of  the  Staff  Director  (202) 

376-7700. 

Dated:  January  8, 2002.     | 
DiakraA.C«rr, 
Deputy  General  Counsel. 
(FR  Doc.  02-773  Filed  1-10-02;  8:45  am] 
MUJNO  CODE  aSB-»1-H 


DEPARmENT  OF  COMMERCE 

Fofviyn-Tfwte  Zonss  Dosra  - 
[Doetat  1-2002] 


)  Zone  3,  San  Francisco, 
I  Propoaad  rofaiQn*Tracla 
I  UNramar,  Inc.  (OH  Raflnery 
Complax)  Martlnaz,  California,  Area 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  San  Francisco  Port 
Commission,  grantee  of  FTZ  3, 
requesting  special-purpose  subzone 
status  for  the  oil  refinery  complex  of 
Ulttamar.  Inc.  (Ultramar),  a  subsidiary 
of  Ultramar  Diamond  Shamrock 
Corporation,  located  in  the  Martinez, 
Califomia.  area.  The  application  was 
submitted  pursuant  to  die  provisions  of 
the  Foreign-Trade  2k>nes  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  January  3, 
2002. 

The  Ultramar  refinery  complex  is 
located  at  3  sites  in  the  Martinez, 
California,  area  (Contra  Costa  Coimty), 
some  30  miles  northeast  of  San 
Francisco:  Site  1  (168,000  BPD  capacity, 
2,690,000  barrel  storage  capacity, 
2038.65  acres) — main  refinery  complex, 
located  at  150  Solano  Road;  Site  2  (87.9 
acres,  522,000  barrel  storage  capacity) — 
Amorco  crude  oil  stcvage  facility  located 
on  the  Carquinez  Strait  and  west  of 
Interstate  680.  some  2.5  miles  west  of 
the  refinery;  and.  Site  3  (13.2  acres) — 
Pittsburg  Marine  Terminal  for  the 
storage  and  shipment  of  petroleum  coke, 
595  East  Third  Street,  Pittsburg,  some 
11.5  miles  east  of  the  refinery  on  the 
Caiquinez  Strait  The  refinery  complex 
is  within  the  San  Francisco  Customs 
port  of  entry. 

The  "Golden  Eagle"  refinery  (636  full- 
time  and  434  contract  employees)  is 
used  to  produce  fueb  and 
petrod^emical  feedstocks.  Fuel  products 
include  gasoline,  jet  fuel,  distillates, 
residual  fuels,  naphthas  and  motor  fuel 
blendstocks.  Petrochemical  feedstocks 
and  refinory  by-products  include 


propane,  butane,  petroleum  coke  and 
sulfiir.  Some  20  percent  of  the  crude  oil 
(90-95  percent  of  inputs)  is  soiuced 
abroad.  The  company  is  also  requesting 
to  import  certain  intermediate  inputs 
(naphthas  and  gas  oils)  under  FTZ 
procedures. 

Zone  procedures  would  exempt  the 
refinery  from  Customs  duty  payments 
on  the  foreign  products  used  in  its 
exports.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
Customs  duty  rates  that  apply  to  certain 
petrochemical  feedstocks  and  refinery 
by-products  (duty-free)  by  admitting 
incoming  foreign  inputs  (crude  oil, 
natural  gas  condensate,  gas  oil,  naphtha) 
in  non-privileged  foreign  status,  llie 
duty  rates  on  inputs  range  from  5.25c/ 
barrel  to  10.50/barrel.  The  application 
indicates  that  the  savings  bom.  zone 
procedures  would  help  improve  the 
refinery's  international  competitiveness. 

In  accordance  with  the  Board's 
regidations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington,  DC 
20005; or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
March  12,  2002.  Rebuttal  conunents  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period 
until  March  27,  2002. 

A  copy  of  the  application  and 
accompanying  exhibits  wiU  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
530  Water  Street,  Suite  740,  Oakland, 
Califomia  94607. 

Dated:  January  4.  2002. 
Dennis  Pucdnelli, 
Executive  Secretary. 
[FR  Doc.  02-768  Filed  1-10-02;  8:45  am] 

BHJJNQ  COOC  aS10-06-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-588-839] 

Five-Year  (Sunset)  Reviews; 
Termination  of  investigation 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of  five- 
year  ("Sunset")  review,  termination  of 
suspended  antidumping  duty 
investigation  on  sodium  azide  bom 
Japan. 

SUMMARY:  On  December  3,  2001,  the 
Department  of  Commerce  ("the 
Department")  initiated  a  sunset  review 
of  the  suspended  antidumping  duty 
investigation  on  sodium  azide  from 
Japan.  Because  no  domestic  party 
responded  to  the  sunset  review  notice  of 
initiation  by  the  applicable  deadline, 
the  Department  is  terminating  this 
suspended  investigation. 
EFFECTIVE  DATE:  January  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Martha  V.  Douthit  or  James  P.  Maeder, 
Office  of  Policy,  Import  Administration, 
International  "Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-5050  or  (202) 482-3330, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statue 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  "Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effiective  date  of  the  amenchnents 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  uinless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's 
("Department")  regulations  are  to  19 
CFR  part  351  (2001). 

Background 

On  January  7, 1997,  the  Department 
suspended  the  antidumping  duty 
investigation  on  sodiiim  azide  from 
Japan  (62  FR  973).  Pursuant  to  section 
751(c),  the  Department  initiated  a  sunset 
review  of  the  suspended  investigation 
by  publishing  notice  of  the  initiation  in 
the  Federal  Register,  December  3, 2001 
(66  FR  60184).  In  addition,  as  a  courtesy 
to  interested  parties,  the  Department 
sent  letters,  via  certified  and  registered 
mail,  to  each  party  listed  on  the 
Department's  most  current  service  list 
for  this  proceeding  to  inform  them  of 
the  automatic  initiation  of  the  sunset 
review  of  this  suspended  investigation. 


No  domestic  interested  party  in  the 
sunset  review  of  this  suspended 
investigation  responded  to  the  notice  of 
initiation  by  the  December  18,  2001, 
deadline  {see  section  351.218(d)(l)(i)  of 
Procedures  for  Conducting  Five-year 
("Sunset")  Reviews  of  Antidumping  and 
Countervailing  Duty  Orders,  63  FR 
13520  (March  20, 1998)  ["Sunset 
Regulations")). 

Determination  To  Terminate 

Pursuant  to  section  751(c)(3)(A)  of  the 
Act  and  §  351.218(d)(l)(iu)(B)(3)  of  the 
Sunset  Regulations,  if  no  domestic 
interested  party  responds  to  the  notice 
of  initiation,  the  Department  will  issue 
a  final  determination,  within  90  days 
after  the  initiation  of  the  review, 
terminating  the  suspended 
investigation.  Because  no  domestic 
interested  party  responded  to  the  notice 
of  initiation  by  the  applicable  deadline, 
December  18,  2001,  we  are  terminating 
the  suspended  antidumping 
investigation  of  sodiimi  azide  from 
Japan. 

Effective  Date  of  Termination 

The  termination  of  the  suspended 
investigation  is  effective  as  to  all  entries, 
or  withdrawals  from  warehouse,  of  the 
subject  merchandise  on  or  after  January 
7,  2002. 

Dated:  January  4,  2002. 
Bernard  T.  Carreau,  ~  " 

Acting  Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  02-767  Filed  1-10-02;  8:45  am) 
BILUNG  CO06  3S1»-aS-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

[I.D.  oioeo2A] 

Proposed  Information  Collsction; 
Comment  Request;  Fishing  Capacity 
Reduction  Program  Buybacii  Requests 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

ACTION:  Notice. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  12,  2002. 


ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14fii  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClaytonedoc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Michael  A.  Sturtevant. 
National  Marine  Fisheries  Service, 
Financial  Services  Division,  Room 
13334, 1315  East  West  Highway,  Silver 
Spring,  MD  20910  (301-713-2390). 
SUPPl^MENTARY  INFORMATION: 

I.  Abstract 

NOAA  has  established  a  program  to 
reduce  excess  fishing  capacity  by  paying 
fishermen  to  (1)  sxurender  their  fishing 
permits  or  (2)  both,  surrender  their 
permits  and  either  scrap  their  vessels  or 
restrict  vessel  titles  to  prevent  fishing. 
Buybacks  can  be  funded  by  a  Federal 
loan  to  the  industry  or  by  direct  Federal 
or  other  funding.  Depending  upon  the 
type  of  buyback  involved,  the  program 
can  entail  the  submission  of  buyback 
requests  by  industry,  the  submission  of 
bids,  referenda  if  fishery  participants, 
and  reporting  of  the  collection  of  fees  to 
repay  a  Federal  loan.  For  buybacks 
involving  State-managed  fisheries,  the 
,    State  may  need  to  develop  the  buyback 
plan  and  comply  with  other  information 
requirements. 

In  its  request  for  renewed  Paperwork 
Reduction  Act  approval  NOAA  will  also 
request  the  merger  of  referenda 
requirements  currently  approved  under 
0648-0413  and  the  addition  of  a 
provision  that  would  allow  the  public 
30  days  to  advise  of  any  holder  or  owner 
claims  that  conflict  with  accepted 
bidders'  representations  about  reduction 
permit  ownership  or  reduction  vessel 
ownership. 

n.  Method  of  Collection 

Paper  forms  or  submission  are 
primarily  used. 

m.  Data 

OMB  Number.  0648-0376. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public.  Business  or  other  for- 
profit  organizations;  individuals  or 
households;  and  State,  Local,  or  Tribal 
government. 

Estimated  Number  of  Respondents: 

1,272. 

Estimated  Time  Per  Response:  6,634 
hours  for  a  business  plan,  4  hoiu-s  for  a 
referenda  vote,  4  hours  for  an  invitation 
to  bid,  10  minutes  to  submit  a  fish 
ticket.  2  hours  for  a  monthly  buyer 


'  report,  4  hours  for  an  annual  buyer 
report,  2  hours  for  a  seller/buyer  report, 
270  hours  for  a  state  approval  of  plans 
and  amendments  to  state  fishery 
management  plan,  and  1  hour  for 
advising  of  any  holder  or  owner  claims 
that  conflict  with  accepted  bidders' 
representations  about  reduction  permit 
ownership  or  reduction  vessel 
ownership. 

Estimated  Total  Annual  Burden 
Hours:  37,119. 

Estimated  Total  Annual  Cost  to 
Public:  $6,000. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  4,  2002. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-777  Filed  1-10-02;  8:45  ami 
BaimOCODE  3510-22-B 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosphsric 
Administration 

p.D.  010702A] 

Propoaad  Information  CoMsction; 
Comment  Rsqusst;  Highly  Migratory 
Species  Observer  Notification 
Requirements 

agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
action:  Notice. 


SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on 
proposed  and/or  continuing  information 
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collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
IMTES:  Written  comments  must  be 
submitted  on  or  before  March  12.  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  CIa3rton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Conmierce,  Room  6086, 
14Ui  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Christopher  Rogers  at  the 
National  Marine  Fisheries  Service 
(NMFS),  Highly  Migratory  Species 
Management  Division,  1315  East  West 
Highway,  Silver  Spring,  MD  20910,  or 
by  e-mail  at 

christopher.rogers@noaa.gov  or  phone  at 
301-713-2347. 
SUPPLEMENTARY  INFORMATION: 

LAbatract 

Under  current  regulations  NMFS  may 
select  for  observer  coverage  s*ny  fishing 
trip  by  a  vessel  that  has  a  permit  for 
Atlantic  Highly  Migratory  Species 
(HMS).  NMFS  will  advise  vessel  owners 
in  writing  when  their  vessels  have  been 
selected.  The  owners  of  those  vessels 
are  then  required  to  notify  NMFS  before 
commencing  any  fishing  trip  for 
Atlantic  HMS.  Such  notification  allows 
NMFS  to  arrange  for  observer 
placements  and  assignments.  The 
estimated  number  of  responses  exceeds 
the  number  of  respondents  due  to 
multiple  trips  taken  within  a  particular 
season.  : 

n.  Method  of  Collection 

Notification  can  be  made  by  phone, 
bx,  or  letter. 

nLDate  | 

OMB  Number.  064a-0374. 

Fonn  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public  Business  or  other  for- 
profit  organizations;  individuals  or 
households. 

Estimated  Number  of  Respondents: 
212. 

Estimated  Time  Per  Response:  2 
minutes. 

Estimated  Total  Axmual  Burden 
Hours:  295. 

Estimtited  Total  Annucd  Cost  to 
PiAIia  $4,468. 


IV. 


fiir  CommralB 


Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 


of  the  functions  of  the  agency,  including 
whether  the  information  shidl  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to1)e 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Conmients  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  4,  2002. 

Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

(FR  Doc.  02-781  Filed  1-10-02;  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

NatkMial  Oceanic  and  Atmospheric 
Administratkm 

P.D.010702B] 

Proposed  InformatkMi  Collection; 
Comment  Request;  NMFS  Alaska 
Region  Vessel  Monitoring  System 
(VMS)  Program 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Notice. 

SUMMARY:  The  Department  of 
Conunerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  12,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  the 
Internet  at  MClajrtonddoc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunent(s)  and  instructions  should 


be  directed  to  Patsy  A.  Bearden,  F/ 
AKR2,  P.O.  Box  21668,  Juneau,  AK 
99802-1668  (telephone  907-586-7008). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

As  required  in  the  reasonable  and 
prudent  measures  in  the  Endangered 
Species  Act,  Section  7  biological 
opinion  on  the  effects  of  the  Bering  Sea 
and  Aleutian  Islands  and  Gulf  of  Alaska 
pollock,  Atka  mackerel,  and  Pacific  cod 
fisheries  on  the  endangered  Steller  sea 
lions,  National  Marine  Fisheries  Service 
(NMFS)  has  implemented  changes  to 
information  collected  from  fishery 
participants.  Any  vessel  that  is 
registered  for  directed  fishing  for  Pacific 
cod,  pollock,  and  Atka  mackerel  in  the 
exclusive  economic  zone  off  Alaska 
must  install  a  vessel  monitoring  system 
(VMS)  unit  and  operate  the  VMS  while 
directed  fishing  for  each  of  the  species. 
The  VMS  unit  automatically  transmits 
location  information  every  20  minutes. 
NOAA  uses  the  information  for 
determining  vessel  locations  and 
enforcing  the  closure  of  areas  of  critical 
habitat.  Participants  must  also  fax 
NOAA  a  check-in  report  when  a  VMS 
imit  has  been  installed. 

n.  Method  of  Collection 

The  position  reports  are  electronic 
and  automatic.  Check-in  reports  must  be 
faxed. 

ni-Data 

OMB  Number.  0646-0445. 

Fonn  Number.  None. 

Type  of  Review:  Regular  submission. 

Estimated  Number  of  Respondents: 
539. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Time  Per  Response:  6  hours 
to  install  a  VMS,  4  hours  per  year  to 
maintain  a  VMS,  5  seconds  for  an 
automated  position  report,  and  12 
minutes  to  &x  a  check-in  report. 

Estimated  Total  Aimual  Burden 
Hours:  13,044. 

Estimated  Total  Armual  Cost  to 
Public  $611,000. 

TV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  qiiality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
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on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  4,  2002. 
Gwellnar  Banks, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-782  Filed  1-10-02;  8:45  am] 
BILUNG  COOE  351»-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Public  Hearing  on  the  Supplement  to 
the  Draft  Environmental  Impact 
Statement  and  Draft  Management  Plan 
for  the  Proposed  San  Francisco  Bay 
National  Estuarine  Research  Reserve 
in  CalHomla 

agency:  The  Estuarine  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resoxu"ce  Management,  National  Ocean 
Service,  National  Oceanic  and     ' 
Atmospheric  Administration, 
Department  of  Commerce. 
action:  Public  hearing  notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  Estuarine  Reserves  Division,  of  the 
Office  of  Ocean  and  Coastal  Resource 
Management  (OCRM),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
U.S.  Department  of  Commerce,  will 
hold  a  public  hearing  for  the  pmpose  of 
receiving  comments  on  the  Supplement 
to  the  Draft  Environmental  Impact 
Statement  and  Draft  Management  Plan 
(DEIS/DMP)  prepared  on  Ae  proposed 
designation  of  the  San  Francisco  Bay 
National  Estuarine  Research  Reserve  in 
California.  The  Supplement  to  the  DEIS/ 
DMP  addresses  research,  monitoring, 
education  and  resource  protection  needs 
for  the  proposed  reserve. 

The  Estuarine  Reserves  Division  will 
hold  a  public  hearing  at  7:00  p.m.  on 
February  13th,  at  Pittsburg.  California 
City  Hall,  65  Civic  Avenue,  Pittsburg, 
CA  94565. 

The  views  of  interested  persons  and 
organizations  on  the  adequacy  of  the 
Supplement  to  the  DEIS/DMP  are 
solicited,  and  may  be  expressed  orally 
and/or  in  written  statements. 
Presentations  will  be  scheduled  on  a 
first-come,  first-heard  basis,  and  may  be . 
limited  to  a  maximum  of  five  (5) 


minutes.  The  time  allotment  may  be 
extended  before  the  hearing  when  the 
number  of  speakers  can  be  determined. 
All  comments  received  at  the  hearing 
will  be  considered  in  the  preparation  of 
the  Final  Environmental  hnpact 
Statement  (FEIS)  and  Final  Management 
Plan. 

The  comment  period  for  the 
Supplement  to  the  DEIS/DMP  will  end 
on  February  26,  2002.  All  written 
comments  received  by  this  deadline  will 
be  considered  in  the  preparation  of  the 
FEIS. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Laurie  McGilvray  (301)  713-3155 
extension  158,  Estuarine  Reserves 
Division,  Office  of  Ocean  and  Coastal 
Resource  Management,  National  Ocean 
Service,  NOAA,  1305  Ea.st  West 
Highway,  N/0RM2,  Silver  Spring.  MD 
20910.  Copies  of  the  Supplement  to  the 
Draft  Environmental  Impact  Statement/ 
Draft  Management  Plan  are  available 
upon  request  to  the  Estuarine  Reserves 
Division. 

Federal  Domestic  Assistance  Catalog  Number 
11.420  (Coastal  Zone  Management)  Research 
Reserves 

.  Dated:  January  4,  2002. 
Jamison  S.  Hawkins, 
Deputy  Assistant  Administrator  for  Ocean 
Senrices  and  Coastal  Zone,  Management. 
(FR  Doc.  02-588  Filed  1-10-02;  8:45  am] 
BIULING  COOE  3510-0»-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  010802B] 

Mid-Atlantic  Fishery  Management 
Council  (MAFMC);  Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atiantic  Fishery 
Management  Council  (Council)  and  its 
Ecosystem  Management  Committee. 
Squid,  Mackerel,  Butterfish  Committee. 
Protected  Resources  Committee,  and 
Executive  Committee  will  hold  a  public 
meeting. 

DATES:  The  meetings  will  be  held  on 
Monday,  January  28  through  Thiusday, 
January  31,  2002.  See  SUPPLEMENTARY 
INFORMATION  for  specific  dates  and 
times. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Radisson  Suite  Hotel,  350  Rt.  3 
West,  Secaucus,  NJ  07094,  telephone 
201-863-8700. 


Council  address:  Mid-Atlantic  Fishery 

Management  Council,  300  S.  New 

Street,  Dover.  DE  19904,  telephone: 

302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  T.  Fiulong,  Executive  Director. 

Mid-Atlantic  Fishery  Management 

Council;  telephone:  302-674-2331,  ext. 

19. 

SUPPLEMENTARY  INFORMATION:  Monday. 

January  28,  2002,  from  1  p.m.  to  4 

p.m. — ^the  Ecosystem  Planning 

Conunittee  will  meet. 
Tuesday,  January  29,  2002,  from  8 

a.m.  until  noon  the  Ecosystem  Planning 

Committee  will  continue  its  meeting. 
Tuesday,  January  29.  2002,  from  1 

p.m.  to  4  p.m. — the  Squid,  Mackerel, 

Butterfish  Committee  will  meet. 
Tuesday,  January  29,  2002,  from  4 

p.m.  to  5  p.m. — ^the  Protected  Resources 

Committee  will  meet. 
Wednesday,  January  30.  2002.  from  9 

a.m.  to  10.  a.m. — the  Executive 

Committee  will  meet. 

Wednesday,  January  30,  2002— the 

Council  will  convene  at  10  a.m.  and 
adjourn  at  5  p.m. 

Thursday,  January  31,  2002,  8  a.m. 
until  4  p.m.— Council  will  meet. 

Agenda  items  for  the  conunittees  and 
Cotmcil  meeting(s),  as  appropriate,  are: 
Discussion  of  alternative  recreational 
and  commercial  management 
approaches  for  MAFMC  species;  review 
scoping  comments  for  Amendment  9  to 
Uie  Squid,  Mackerel,  Butterfish  FMP, 
review  Amendment  9  issues  paper, 
finalize  management  measures  for 
Amendment  9  public  hearing  draft,  and 
develop  timeline  for  Amendment  9 
completion;  review  update  to  recent 
bottienose  dolphin  take  reduction 
team's  report;  receive  and  discuss  the 
advisory  report  on  the  status  of 
monkfish,  Georges  Bank  winter 
flounder,  and  Loligo  squid  developed  at 
the  34th  Stock  Assessment  Workshop; 
discuss  approval  of  Framework 
Adjustmentl  to  the  Monkfish  FMP 
(options  include:  1)  no  action  and 
allowing  the  FMP  Year  4  default 
measures  to  take  effect  eliminating  the 
directed  fishery,  2)  the  preferred 
alternative  of  postponing  the  Year  4 
default  measures  for  one  year  and 
adjusting  trip  limits  and  days  at  sea 
allocations  to  achieve  fishing  year  2000 
landing  levels  after  accounting  for  the 
coiul-ordered  adjustment  to  the  gillnet 
trip  limits.  3)  adjusting  management 
measures  to  reduce  catches  to  the  Years 
2  and  3  total  allowable  catch  targets); 
convene  public  scoping  meeting  for 
Amendment  2  to  the  Monkfish  FMP; 
receive  and  discuss  organizational  and 
committee  reports  including  the  New 
England  Coimcil's  report  regarding 
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possible  actions  on  henii^,  groundfish, 
monkfish,  red  crab,  scallops,  skates,  and 
whiting. 

On  Wednesday.  January  30,  there  will 
be  a  scoping  meeting  for  Amendment  2 
to  the  MonkBsh  Fishery  Management 
Plan  (FMP).  The  New  England  and  Mid- 
Atlantic  Fishery  Management  Councils 
propose  to  amend  the  Monkfish  FMP. 
The  amendment  process  will  serve  two 
purposes:  it  will  enable  the  Councils  to 
modiiy  the  FMP  rules  as  needed  and  to 
update  the  analysis  of  the  cumulative 
impact  of  the  FMP  on  the  hiunan 
environment.  In  the  process,  the 
Councils  will  prepare  a  Supplemental 
Environmental  Impact  Statement  (SEIS) 
as  described  in  the  National 
Environmental  Policy  Act  for  the 
amendment.  This  notice  is  to  inform 
you  that  the  Councils  will  gather 
information  for  the  preparation  of  the 
SEIS  and  to  ask  for  your  input  on  the 
range  of  issues  to  be  addressed  and 
alternatives  to  be  considered.  The 
Coimcils  are  taking  this  action  for  the 
following  reasons:  (1)  to  address 
updated  scientific  information  on  the 
status  of  the  stocks,  (2)  to  address 
problems  with  the  implementation  and 
enforcement  of  the  current  management 
progriun,  (3)  to  evaluate  the  impact  of 
the  rebuilding  program  on  the  human 
environment,  (4)  to  consider  proposals 
for  providing  controlled  access  to  the 
monkfish  resource  south  of  the  North 
Carolina/Virginia  border  to  vessels  from 
that  area  that  are  currently  excluded, 
and  (5)  to  comply  with  a  federal  Court 
Order  to  update  the  Essential  Fish 
Habitat  (EFH)  elements  of  the  FMP.  You 
may  comment  at  any  of  the  public 
Council  or  committee  meetings  where 
Amendment  2  is  on  the  agenda,  or  you 
may  submit  written  comments  by 
February  11,  2002  to: 

Paul  J.  Howard,  Executive  Director, 
New  England  Fishery  Management 
Coimcil,  50  Water  Street,  Newburyport, 
MA  01950;  telephone:  978-465-0492, 
fax:  978-465-3116. 

Although  non-emeigency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
Coimcil  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  tibe 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Council's 
intent  to  take  final  actions  to  address 
such  emergencies.  i 

Special  Acconunodatioiis 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 


sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Mid-Atlantic 
Council  (see  ADDRESSES)  least  5  days 
prior  to  the  meeting  date. 

Dated:  January  8.  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-778  Filed  1-10-02;  8:45  am] 

BILLING  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  010302F] 

Pacific  Fishery  Management  Council; 
Public  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Pacific  Fishery 
Management  Council's  (Council) 
Groundfish  Management  Team  (GMT) 
will  hold  a  working  meeting  to  plan  the 
annual  management  cycle  and  strategize 
on  2002  Council  initiatives.  This 
meeting  is  open  to  the  public. 
DATES:  The  GMT  working  meeting  will 
convene  on  Monday,  February  4,  2002 
at  1  p.m.  and  may  go  into  the  evening 
until  business  for  the  day  is  completed. 
The  GMT  meeting  will  reconvene  from 
8  a.m.  to  5  p.m.  Tuesday,  February  5 
through  Thursday,  February  7  until 
business  for  the  day  is  completed. 
ADDRESSES:  The  GMT  working  meeting 
will  be  held  at  the  Pacific  Fishery 
Management  Council  office.  West 
Conference  Room,  7700  NE  Ambassador 
Place,  Suite  200,  Portland,  OR  97220; 
503-326-6352. 

Council  address:  Pacific  Fishery 
Management  Council,  7700  NE 
Ambassador  Place,  Suite  200,  Portland, 
OR  97220-1384,  503-326-6352. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  DeVore,  Fishery  Management  Staff 
Officer  for  Groundfish,  503-326-6352. 
SUPPLEMENTARY  INFORMATION:  The 
primary  purpose  of  the  GMT  working 
meeting  is  to  plan  the  GMT's  annual 
schedule  and  strategies  to  effectively  aid 
the  Council  in  managing  2002  West 
Coast  groundfish  fisheries  and  Coimcil 
initiatives  expected  to  arise  in  2002. 
Additionally,  the  GMT  will  discuss 
groundfish  management  measures  in 
place  for  the  winter  and  spring  months, 
respond  to  assignments  relating  to 
implementation  of  the  Council's 


groundfish  strategic  plan,  consider 
technical  aspects  of  draft  stock 
rebuilding  plans  and  analyses,  review 
new  groundfish  stock  assessments  and 
survey  results,  and  address  other 
assignments  relating  to  groundfish 
management. 

Although  nonemergency  issues  not 
contained  in  this  agenda  may  come 
before  the  GMT  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
GMT  action  during  this  meeting.  GMT 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice  and  any 
issues  arising  after  publication  of  this 
notice  requiring  emergency  action  imder 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  GMT's  intent  to  take  final 
action  to  address  the  emergency. 

Special  Accommodations 

The  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Ms.  Carolyn  Porter 
at  503-326-6352  at  least  5  days  prior  to 
the  meeting  date. 

Dated:  January  4,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  NationaMarine  Fisheries  Service. 
(PR  Doc.  02-779  Filed  1-10-02;  8:45  am] 

BILUNG  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  121901A] 

Magnuson-Stevens  Act  Provisions; 
Atlantic  Highly  Migratory  Species; 
Exemisted  Fishing  and  Scientific 
Research  Permits 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  2002  Exempted 

Fishing  and  Scientific  Research  Permits; 

request  for  comments. 

SUMMARY:  NMFS  annoimces  the  intent 
to  issue  Exempted  Fishing  Permits 
(EFPs)  and  Scientific  Research  Permits 
(SRPs)  for  the  collection  of  Atlantic 
highly  migratory  species  (HMS).  These 
EH's/SRPs  would  authorize  collections 
of  a  limited  number  of  timas,  swordfish, 
billfishes,  and  sharks  fittm  Federal 
waters  in  the  Atlantic  Ocean  and  Gulf 
of  Mexico  for  the  purposes  of  scientific 
data  collection  and  public  display. 
Generally,  the  EFPs  will  be  valid 
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through  December  31,  2002.  NMFS  also 
annoimces  the  intent  to  issue  EFPs  upon 
receiving  applications  frt>m  U.S. 
fishermen  whose  vessels  fish  for 
Atlantic  HMS  while  operating  under 
contract  within  the  Exclusive  Economic 
Zone  of  other  nations.  These  EFPs 
would  allow  a  U.S.  fishing  vessel  to  fish 
so  as  to  be  consistent  with  another 
country's  regulations  without  violating 
U.S.  regulations,  and  would  ensure  that 
such  vessels  report  to  the  proper 
authorities. 

DATES:  Written  comments  on  these 
collection,  research  and  fishing 
activities  will  be  considered  by  NMFS 
in  issuing  such  EFPs/SRPs  if  received 
on  or  before  January  28,  2002. 
ADDRESSES:  Send  comments  to 
Christopher  Rogers,  Chief,  Highly 
Migratory  Species  Management  Division 
(F/SFl),  NMFS,  1315  East-West ' 
Highway,  Silver  Spring,  MD  20910.  The 
EFP/SRP  applications  and  copies  of  the 
regulations  under  which  EFPs/SRPs  are 
issued  may  also  be  requested  from  this 
address.  Comments  also  may  be  sent  via 
facsimile  (fax)  to  (301)  713-1917. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 
FOR  FURTHER  INFORMATION  CONTACT:  Sari 
Kiraly.  301-713-2347;  fax:  301-713- 
.1917. 

SUPPLEMENTARY  INFORMATION:  EFPs  and 
SRPs  are  requested  and  issued  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (16  U.S.C.  1801  et  seq.)  and/or  the 
Atlantic  Tunas  Convention  Act  (16 
U.S.C.  971  et  seq.).  Regulations  at  50 
CFR  600.745  and  50  CFR  635.32  govern 
scientific  research  activity,  exempted 
fishing,  and  exempted  educational 
activity  with  respect  to  Atlantic  HMS. 

Issuance  of  EFPs  and/or  SRPs  may  be 
necessary  because  possession  of  certain 
shark  species  is  prohibited,  possession 
of  billfishes  on  board  commercial 
fishing  vessels  is  prohibited,  and 
because  the  commercial  fisheries  for 
bluefin  tuna,  swordfish  and  large  coastal 
sharks  may  be  closed  for  extended 
periods,  during  which  collection  of  live 
animals  and/or  biological  samples 

would  otherwise  be  prohibited.  In 

addition,  NMFS  regulations  at  50  CFR 
635.32  regarding  implantation  or 
attachment  of  archival  tags  in  Atlantic 
HMS  require  prior  authorization  and  a 
report  on  implantation  activities. 

NMFS  also  seeks  public  comment  on 
its  intention  to  issue  EFPs  for  the 
'   purpose  of  collecting  biological  samples 
under  at-sea  fisheries  observer 
programs.  NMFS  intends  to  issue  EFPs 
to  any  NMFS  or  NMFS-approved 
observer  to  bring  onboard  and  possess, 


for  scientific  research  purposes, 
biological  sampling,  measurement,  etc., 
any  Atlantic  swordfish,  Atlantic  shark, 
or  Atlantic  billfish,  provided  the  fish  is 
a  recaptured  tagged  fish,  a  dead  fish 
prior  to  being  brought  onboard,  or 
specifically  authorized  for  sampling  by 
the  Director  of  the  Office  of  Sustainable 
Fisheries  at  the  request  of  the  Southeast 
Fisheries  Science  Center  or  Northeast 
Fisheries  Science  Center.  On  average, 
several  humdred  swordfish  and  sharks 
are  collected  by  at-sea  observers  under 
such  EFPs  any  eiven  year. 

Collection  of  oluefin  tuna  would  be 
authorized  for  scientific  research  age 
and  growth,  genetic,  and  spawning 
studies.  In  2001,  five  permits  for  bluefin 
tuna  archival  tagging  and  research  were 
issued.  In  2002,  pursuant  to  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT) 
recommendations  calling  for  research 
that  addresses  bluefin  tuna  spawning 
locations,  NMFS  intends  to  issue  SRPs 
and/or  EFPs  for  U.S.  participation  in  an 
international  program  that  could 
involve  the  landing  of  up  to  15  metric 
tons  of  bluefin  tuna  and  other  regulated 
HMS  for  scientific  sampling.  This  ^ 
would  be  in  addition  to  SRPs  and  fepPs 
issued  for  other  tuna  research. 

In  2001  NMFS  issued  one  EFP 
allowing  commercial  fishing  vessels  to 
assist  NOAA  scientists,  and  one  SRP 
involving  NOAA  research  vessels,  in 
order  that  experiments  in  the  Northeast 
Distant  Waters  of  Gnmd  Banks  and  in 
the  DeSoto  Canyon  area  of  the  Gulf  of 
Mexico,  respectively,  could  be 
conducted.  These  experiments 
addressed  gear  modifications  to  reduce 
bycatch  in  the  Atlantic  HMS  pelagic 
longline  fisheries. 

>JmFS  also  intends  to  continue  to 
issue  EFPs  to  vessel  operators 
requesting  offloading  windows  in  the 
Atlantic  Swordfish  fishery,  in  the  event 
the  swordfish  fishery  is  closed  and  a 
vessel  is  not  equipped  with  a  vessel 
monitoring  system  that  would  enable  it 
to  remain  at  sea  after  the  announced 
closiu«  date.  NMFS  anticipates  that 
commercial  EFP  applicants  would  be 
captains  of  larger  vessels  out  on 
extended  trips  at  the  time  of  a  closure 
announcement.  These  applicants  would 
benefit  from  delayed  offloading  by 
avoiding  market  gluts  and  cold  storage 
problems. 

NMFS  also  seeks  public  comment  on 
its  intention  to  issue  EFPs  for  distant 
water  pelagic  longline  vessels  for  the 
purpose  of  expanding  access  of  U.S. 
vessels  into  other  markets  while 
continuing  to  collect  information  about 
U.S.  fishing  effort  and  landings.  NMFS 
would  consider  applications  from  any 
U.S.  Atlantic  pelagic  longline  vessel. 


NMFS  intedds  to  issue  such  EFPs  to  any 
U.S.  vessel  fishing  under  contract  to 
another  nation,  provided  its  landings 
and  discards  are  consistent  with  ICCAT 
recommendations  and,  due  to  the 
requirements  of  the  contract,  those 
landings  are  being  reported  to  ICCAT  by 
that  other  nation  or  otherwise 
appropriately  accounted  for. 

NMFS  is  also  seeking  public  comment 
on  its  intention  to  issue  EFPs  for  the 
collection  of  restricted  species  of  sharks 
for  the  purpose  of  public  display.  In  the 
Final  Fishery  Management  Plan  for 
Atlantic  Tunas,  Swordfish  and  Sharks 
(HMS  FMP),  NMFS  established  a  public 
display  quota  of  60  metric  tons  wet 
weight  for  this  purpose.  NMFS  has 
preliminarily  determined  that  up  to 
3,000  sharks  could  be  taken  with  this 
current  quota  and  such  harvest  would 
be  consistent  with  the  most  recent 
environmental  impact  statement 
prepared  for  this  fishery.  NMFS  believes 
that  harvesting  this  amount  for  public 
display  will  have  a  minimal  impact  on 
the  stock.  In  2001 .  nine  EFPs  were 
issued  for  the  collection  of  sharks  for 
display  purposes. 

Generally,  the  authorized  collections 
or  exemptions  would  involve  activities 
otherwise  prohibited  by  regulations 
implementing  the  HMS  FMP  and 
Amendment  1  to  the  Atlantic  Billfish 
Fishery  Management  Plan.  The  EFPs.  if 
issued,  may  authorize  recipients  to  fish 
for  and  possess  tunas,  billfishes, 
swordfish  and  sharks  outside  the 
applicable  Federal  commercial  seasons, 
size  limits  and  retention  limits,  or  to 
fish  for  and  possess  prohibited  species. 

NMFS  intends  to  undertake 
rulemaking  to  revise  certain  aspects  of 
the  procedures  for  issuing  EFPs  and 
complying  with  EFP  requirements  for 
Atlantic  HMS.  Permits  may  be  issued 
under  the  current  regulations  and  be 
valid  until  new  regulations  become 
effective,  at  which  time  revised  permits 
may  be  issued.  A  final  decision  on 
issuance  of  any  EFPs/SRPs  will  depend 
on  the  submission  of  all  required  " 
information  about  the  proposed 
activities,  NMFS'  review  of  public 
comments  received  on  this  notice, 
conclusions  in  the  Final  Environmental 
Impact  Statement  (EIS)  and  any 
subsequent  Environmental  Assessments 
(EAs)  or  EISs  contained  in  the  Final 
HMS  FMP  (64  FR  13575;  March  19, 
1999)  and  any  consultations  with  any 
appropriate  Regional  Fishery 
Management  Councils,  states,  or  Federal 
agencies.  NMFS  does  not  anticipate  any 
environmental  impacts  from  the 
issuance  of  these  EFPs  other  than 
impacts  already  assessed  in  the  Final 
HMS  FMP  and  subsequent  EAs. 


1444 


Federal  Register / Vol.  67,  No.  8 /Friday,  January  11,  2002 /Notices 


Authority:  16  U.S.C.  971  et  seq.  and  16 
U.S.C.  1801  et  seq. 

Dated:  January  7.  2002. 
Jonathan  M.  Kurland, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  02-780  Filed  1-10-02;  8:45  am] 
aUJNG  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 
OfHce  of  the  Secretary    i 
Notice  of  Cloeed  Meeting 

AGENCY:  Defense  Intelligence  Agency, 
Joint  Military  Intelligence  College,  DoD. 
ACTION:  Notice  of  closed  meeting. 

SUMMARY:  Pursuant  to  the  provisions  of 
Subsection  (d)  of  section  10  of  Public 
Law  92-463,  as  amended  by  section  5  of 
Public  Law  94-409,  notice  is  hereby 
given  that  a  closed  meeting  of  the  DIA 
Joint  Military  Intelligence  College  Board 
of  Visitors  has  been  scheduled  as 
follows: 

DATES:  Tuesday,  January  8,  2002,  0800 
to  1700;  and  Wednesday,  January  9, 
2002,  0800  to  1200. 
ADDRESSES:  Joint  Military  Intelligence 
College,  Washington,  DC  20340-5100. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
A.  Etenis  Clift,  President,  DIA  Joint 
Military  Intelligence  College, 
Washington,  DC,  20340-5100  (202/231- 
3344). 

SUPPlfMENTARY  INFORMATION:  The  entire 
meeting  is  devoted  to  the  discussion  of 
classified  information  as  defined  in 
section  552b(c)(l),  Title  5  of  the  U.S. 
Code  and  therefore  will  be  closed.  The 
Board  will  discuss  several  current 
critical  intelligence  issues  and  advise 
the  Director,  DIA,  as  to  the  successful 
accomplishment  of  the  mission  assigned 
to  the  Joint  Military  Intelligence  College. 

Dated:  January  4,  2002. 
L.1VI.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  DoD. 

[FR  Doc.  02-669  Filed  1-10-02;  8:45  am] 
■UMG  COK  Sa01-04-M 


DEPARTMENT  OF  DEFENSE 
Department  of  tlie  Air  Force 
Privacy  Act  of  1974;  System  of 


AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  alter  systems  of 

records. 


SUMMARY:  The  Department  of  the  Air 
Force  is  proposing  to  alter  a  system  of 
records  notice  in  its  existing  inventory 
of  record  systems  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended.  The  eilteration  will  expand 
the  category  of  individuals  covered,  and 
add  a  (j)(2)  exemption  to  the  system  of 
records.  The  exemption  is  intended  to 
increase  the  value  of  the  system  of 
records  for  law  enforcement  purposes. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  11,  2002  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager,  CIO-BIM/P, 
1155  Air  Force  Pentagon,  Washington, 
DC  20330-1155. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043  or  DSN 
329-^043. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  bom 
the  address  above. 

The  proposed  system  reports,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  28,  2001,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  "Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,"  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  January  4,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense, 

F090  AF  IG  B 

SYSTEM  name: 

Inspector  General  Records  (June  8, 
1999,  64  FR  30492). 

CHANGES: 

CATEGORES  OF  IMNVIDUALS  COVERED  BY  THE 
SYSTEM: 

Delete  last  sentence  and  replace  with 
'All  individuals  who  are  or  have  been 
subjects  of  reviews,  inquiries,  or 
investigations.' 


EXEMPTIONS  CLAMEO  FOR  THE  SYSTEM: 

Add  to  entry  'Parts  of  this  system  may 
be  exempt  pursuant  to  5  U.S.C. 
552a(j)(2)  if  the  information  is  compiled 


and  maintained  by  a  component  of  the 
agency  which  performs  as  its  principle 
function  any  activity  pertaining  to  the 
enforcement  of  criminal  laws.' 


F090  AF  IG  B 

SYSTEM  NAME: 

Inspector  General  Records. 

SYSTEM  location: 

Office  of  the  Inspector  General,  Office 
of  the  Secretary  of  the  Air  Force  (SAF/ 
IG),  1140  Air  Force  Pentagon, 
Washington,  DC  20330-1140. 
Headquarters  of  major  commands  and  at 
all  levels  down  to  and  including  Air 
Force  installations.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

CATEOORCS  OF  INOIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  those  who  have  registered  a 
complaint,  allegation  or  query  with  the 
Inspector  General  or  Base  Inspector  on 
matters  related  to  the  Department  of  the 
Air  Force.  All  individuals  who  are  or 
have  been  subjects  of  reviews,  inquiries, 
or  investigations. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Letters/transcriptions  of  complaints, 
allegations  and  queries;  letters  of 
appointment;  reports  of  reviews, 
inquiries  and  investigations  with 
supporting  attachments,  exhibits  and 
photographs;  record  of  interviews; 
witness  statements;  reports  of  legal 
review  of  case  files,  congressional 
responses;  memoranda;  letters  and 
reports  of  findings  and  actions  taken; 
letters  to  complainants  and  subjects  of 
investigations;  letters  of  rebuttal  from 
subjects  of  investigations;  finance; 
personnel;  administration;  adverse 
information,  and  technical  reports. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  system: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force:  Powers  and  duties;  delegation  by, 
10  U.S.C.  8020,  Inspector  General,  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

Used  to  insure  just,  thorough,  and 
timely  resolution  and  response  to 
complaints,  allegations  or  queries,  and  a 
means  of  improving  morale,  welfare, 
and  efficiency  of  organizations,  units, 
and  personnel  by  providing  an  outlet  for 
redress.  Used  by  the  Inspector  General 
and  Base  Inspectors  in  the  resolution  of 
complaints  and  allegations  and 
responding  to  queries  involving  matters 
concerning  the  Department  of  the  Air 
Force  and  in  some  instances  the 
Department  of  Defense.  Used  in 
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connection  with  the  recommendation/, 
selection/removal  or  retirement  of 
officers  eligible  for  promotion  to  or 
serving  in,  general  officer  ranks. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a{b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  record  system 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders  and  in 
Automated  Complaints  Tracking  System 
(ACTS)  database, 

retrievability: 

Retrieved  by  Complainant's  name, 
subject  of  investigation's  name  and  case 
number. 

safeguards: 

Records  are  accessed  by  custodian  of 
the  system  of  records  and  by  person(s) 
responsible  for  maintaining  the  system 
of  records  in  the  performance  of  their 
official  duties.  These  personnel  are 
properly  screened  and  cleared  for  need- 
to-loiow.  Records  are  stored  in  a  locked 
room  protected  by  cipher  lock. 
Information  maintained  in  the  ACTS 
database  is  protected  by  computer 
system  software  and  password. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  for  two  years 
after  year  in  which  case  is  closed.  For 
senior  official  case  files,  retained  in 
office  files  imtil  two  years  after  the  year 
in  which  case  is  closed,  or  two  years 
after  the  senior  official  retires, 
whichever  is  later.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Inspector  General,  Office  of  the 
Secretary  of  the  Air  Force  (SAF/IG), 
1140  Air  Force  Pentagon,  Washington, 
DC  2033&-1140. 

NOTVICAT10N  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 


inquiries  to  or  visit  the  Inspector 
General,  Office  of  the  Secretary  of  the 
Air  Force  (SAF/IG),  1140  Air  Force 
Pentagon,  Washington,  DC  20330-1140. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
Inspector  Geileral,  Office  of  the 
Secretary  of  the  Air  Force  (SAF/IG), 
1140  Air  Force  Pentagon,  Washington, 
DC  20330-1140. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Complainants,  inspectors,  members  of 
Congress,  witnesses  and  subjects  of 
investigations. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Parts  of  this  system  may  be  exempt 
pursuant  to  5  U.S.C.  552a(j)(2)  if  the 
information  is  compiled  and  maintained 
by  a  component  of  the  agency,  which 
performs  as  its  principal  function  any 
activity  pertaining  to  the  enforcement  of 
criminal  laws. 

Investigatory  material  compiled  for 
law  enforcement  purposes,  other  than 
material  within  the  scope  of  subsection 
5  U.S.C.  552a(j)(2),  may  be  exempt 
pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  the  information,  the  individual  will 
be  provided  access  to  the  information 
exempt  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Note:  When  claimed,  this  exemption 
allows  limited  protection  of  investigative 
reports  maintained  in  a  system  of  records 
used  in  personnel  or  administrative  actions. 

An  exemption  rule  for  this  record 
system  has  been  promulgated  in 
accordance  with  the  requirements  of  5 
U.S.C.  553(b)(1).  (2).  and  (3),  (c)  and  (e) 
and  published  in  32  CFR  part  806b.  For 
additional  information  contact  the 
system  manager. 

[FR  Doc.  02-670  Filed  1-10-02;  8:45  ami 
MUMQ  COOC  S001-0»-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974,  System  of 
Records 

agency:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  amend  systems  of 

records. 

SUMMARY:  The  Department  of  the  Air 
Force  is  amending  a  system  of  records 
notice  in  its  existing  inventory  of  record " 
systems  subject  to  the  Privacy,  Act  of 
1974  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  11,  2002.  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  FOIA/Privacy  Manager,  ClO-BIM/ 
P.  1155  Air  Force  Pentagon, 
Washington,  DC  20330-1 155. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Air  Force  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974  (5  U.S.C.  552a).  as  amended, 
have  been  published  in  the  Federal 
Register  and  are  available  from  the 
address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  January  4.  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

F036  AF  CIC  A 

SYSTEM  name: 

Biographical  Data  and  Automated 
Personnel  Management  System  (June  11, 
1997.  62  FR  31793). 

CHANGES: 
SYSTEM  IDENTIFIER: 

Delete  entry  and  replace  with  "F036 
AFA". 


SYSTEM  LOCATION: 

Replace  "unified  and  specified 
commands"  with  "combatant 
commands". 
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CATBiOMES  Of  MOMDIMtS  COVBtEO: 

Replace  "unified  and  specified 
commands"  with  "combatant 
commands". 


SYSTEM  MANAGER(S)  AMD  ADDRESS: 

Delete  "Director  of  Infonnation 
Management,  Office  of  the 
Administrative  Assistant  to  the 
Secretary  of  the  Air  Force,  Washington, 
DC  20330-1000.  Local  system 
managers". 


F036  AF  A 
SYSTEM  NAME: 

Biographical  Data  and  Automated 
Personnel  Management  System. 

SYSTEM  location:  ') 

Headquarters  United  States  Air  Force; 
headquarters  of  major  commands;  field 
operating  agencies;  direct  reporting 
units;  headquarters  of  combatant 
commands  for  which  Air  Force  is 
Executive  Agent,  and  all  Air  Force 
installations  and  units.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

CATEOOnES  OF  INDIVIDUALS  COVERED  BY  THE 
system: 

Active  diity  Air  Force  military 
persoimel,  and  Air  Force  Reserve  and 
Air  National  Guard  personnel.  Air  Force 
civilian  employees  and  contractors  may 
be  included  when  records  are  created 
which  are  identical  to  those  on  military 
members.  Army,  Navy,  and  Marine 
Corps  Active  duty  military  and  civilian 
pwsonnel  may  be  included  when 
assigned  to  combatant  commands  for 
which  Air  Force  is  the  Executive  Agent. 
Records  may  be  maintained  in  this 
system  on  personnel  in  a  Temporary 
Duty  (TDY)  status  for  the  duration  of  the 
TDY. 

CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 

Biographical  information  which  may 
include  name,  rank.  Social  Security 
Number,  service  dates,  date  of  biirth, 
civilian  employment,  military  and 
civilian  education,  military  and  civilian 
experience,  program  specialties, 
hobbies,  and  names  of  family  members, 
religion,  professional  expertise  and 
appointments,  membership  in 
professional  societies,  civic  activities 
and  state  of  license. 

Limited  locator  type  information 
which  may  include  home  address,  home 
phone,  home  of  record  and  name  and 
address  of  next  of  kin.  Records  relating 
to  assignment  to  include  unit  of 
assignment,  authorized  and  assigned 
grade,  duty  title,  duty  Air  Force 


Specialty  Code  and  Military  Occupation 
Code,  position  number,  date  assigned  to 
organization,  estimated  date  of 
departure,  control  tour  code,  assignment 
availability  date,  overseas  tour  start 
date,  short  tour  return  date,  supervisor's 
name  and  date  supervision  began. 

Performance  data,  i.e.  date  of  last 
report  and  date  next  report  due. 

May  also  contain  limited  routine 
administrative  training  information 
consisting  of  application  for  training, 
name  and  date  of  course  completion, 
and  educational  level,  when  not  filed  in 
a  separate  system. 

Limited  routine  correspondence  on 
promotions,  military  honors  and 
awards,  security  and  letters  of 
appreciation,  when  not  filed  in  a 
separate  system. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force  and  E.O.  9397  (SSN). 

PURP0SE(S): 

This  system  is  established  as  a 
management  tool  to  provide 
commanders  and  supervisors  with  ready 
reference  information  file  for  managing 
their  personnel,  manpower  and 
resources. 

To  assist  in  determining  and 
scheduling  workload  requirements  in 
support  of  their  organization's  assigned 
mission. 

This  system  serves  a  ready  reference 
locator  and  can  be  used  to  produce 
manpower  reports. 

Used  to  determine  eligibility/ 
suitability  for  assignment/reassignment; 
determine  eligibility  for  retirement 
related  action,  to  make  determinations 
on  discharges  or  mobilization, 
deferments,  and  fulfillment  of  local  or 
statutory  requirements. 

Records  maintained  as  a  historical  file 
while  individual  is  assigned  to  the  unit. 

Used  to  answers  correspondence/ 
telephone  inquiries;  updating  and/or 
changing  information  in  computer  and/ 
or  individual  record. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piusuant  to  5 
U.S.C.  552a(b)(3]  as  follows: 

The  DoD  "Blanket  Routine  Uses" 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  systems  of 
records  notices  apply  to  this  system. 


pouoes  and  practices  for  storing, 
rettmeving,  accessing,  retaining,  and 
obposmg  of  records  m  the  system: 

storage: 

Maintained  in  file  folders,  in 
computers  and  on  computer  output 
products. 

retrievabhjty: 

Retrieved  by  name  and/or  Social 
Seoirity  Number. 

safeguards: 

Records  are  accessed  by  person(s) 
responsible  for  servicing  the  record 
system  in  perfon^ance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets.  Those  in. 
computer  storage  devices  are  protected 
by  computer  system  software. 

RETENTXm  AND  DISPOSAL: 

Retain  in  office  files  imtil  superseded, 
obsolete,  no  longer  needed  for  reference, 
reassignment,  separation  or  retirement 
of  the  individual  or  inactivation  of  the 
organization.  Records  on  TDY  personnel 
will  be  destroyed  upon  completion  of 
the  individual's  TDY.  Records  are 
destroyed  by  tearing  into  pieces, 
shredding,  pulping,  macerating,  or 
burning.  Computer  records  are 
destroyed  by  erasing,  deleting  or 
overwriting. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Commanders/supervisors  at  the 
installation,  base,  unit,  organization, 
office  or  function  to  which  the 
individual  is  assigned.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  inqiiihes  to  or  visit  the 
respective  unit  commander  or 
supervisor  who  maintains  the  records. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
respective  unit  commander  or 
supervisor  who  maintains  the  records. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's 
compilation  of  record  systems  notices. 

CONTESTING  RECORD  PROCEDURES: 

The  Air  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
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appealing  initial  agency  determinations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  fiom  the  system  manager. 

RECORD  SOURCE  CATEGORCS: 

The  individual,  personnel  or  training 
records  and  records  created  by 
commander/supervisor. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[PR  Doc.  02-678  Filed  1-10-^)2;  8:45  am] 

BILUNG  CODE  S001-08-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Anny 

Privacy  Act  of  1974;  System  of 
Records 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  to  add  and  delete 
systems  of  records. 

summary:  The  Department  of  the  Army 
is  proposing  to  add  a  system  of  records 
notice  to  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended.  The 
proposed  new  system  of  records  is  a 
product  of  consolidating  two  similar 
existing  Army  Inspector  General 
systems  of  records  (A0020-la  SAIG  and 
A0020-lb  SAIG).  As  a  result  of  the 
consolidation,  A0020-la  SAIG  and 
A0020-lb  SAIG  are  being  deleted. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  11,  2002  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Records  Management 
Division,  U.S.  Army  Records 
Management  and  Declassification 
Agency,  ATTN:  TAPC-PDD-RP,  Stop 
5603,  6000  6th  Street,  Ft.  Belvoir.  VA 
22060-5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janice  Thornton  at  (703)  806-4390  or 
DSN  656-4390  or  Ms.  Christie  King  at 
(703)  806-3711  or  DSN  656-3711. 
SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Army  systems  of 
records  notices  subject  to  the  Privacy 
Act  of  1974.  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  firom 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  28,  2001,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  A&irs,  and  the  Office  of 
Management  and  Budget  (OMB) 


pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals,'  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  January  4,  2002. 
L.M.  Bjrnum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

DMetions 
A0020-1a  SAIG 

SYSTEM  NAME: 

Inspector  General  Investigation  Files 
(December  8,  2000,  65  FR  77008). 

REASON: 

Records  are  now  covered  under  the 
Army  system  of  records  A0020-1  ^AIG, 
entitled  'Inspector  General  Records'. 


A0020-1b  SAIG 
SYSTEM  NAME: 

Inspector  General  Action  Request/ 
Assistance  Files  (August  3, 1993,  58  FR 
41250). 

REASON: 

Records  are  now  covered  under  the 
Army  system  of  records  A0020-1  SAIG, 
entitled  'Inspector  General  Records'. 


A0020-1  SAKS 

SYSTEM  NAME: 

Inspector  General  Records 

SYSTEM  location: 

office  of  the  Inspector  General,  U.S. 
Army  Inspector  General  Agency, 
Department  of  the  Army,  1700  Army 
Pentagon,  Washington,  DC  20320-1700. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Any  individual,  military  or  civilian 
(including  contractors),  who  have  made 
allegations  or  against  whom  allegations 
of  wrongdoing/misconduct  have  been 
made  related  to,  violations  of  laws, 
rules,  or  regulations  or  mismanagement, 
gross  waste  of  funds,  abuse  of  authority, 
or  whistleblower  reprisals  that  have 
reviewed  or  upon  which  inquiries  or 
investigation  have  been  conducted. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

Investigative  case  files  containing 
investigative  reports,  such  as 
preliminary  inquiries,  preliminary 
analyses,  reports  of  investigation  (ROIs), 
administrative  documents,  and 
computer  indices.  ROIs  include  the 
authority  for  the  inquiry/investigation, 
matters  investigated,  narrative, 
summaries/excerpts  of  testimony  given 


by  witnesses,  and  appended  exhibits 
that  may  include  supporting  docimients, 
documentary  evidence,  summaries  of 
interviews  or  transcripts  of  verbatim 
testimony,  or  other  investigative 
infonnation  from  outside  sources. 

Computerized  indices  contain  the 
names/subjects  of  the  inquiry/ 
investigation,  opening  and  closing 
dates,  function  codes  reflecting  the  type 
of  allegations  and  codes  designating 
their  status  and  determination,  brief 
synopsis  of  allegations  and  their 
disposition,  case  notes,  locations  of  the 
inquiries/investigations  and  the 
assigned  case  numbers. 

Whistleblower  Reprisal,  Defense 
Hotline  Complaint  and  Inspector 
General  Action  Request  (IGAR)  case 
files,  administrative  documents;  and 
computer  indices:  Whistleblower 
Reprisal  case  files  contain  allegations 
accepted  and  investigated  or  decline 
through  preliminary  analysis  by  Army 
Inspectors  General  or  referred  by  the 
DoD  Inspector  General  (DODIG)  for 
action. 

Defense  Hotline  Complaint  files 
contain  allegations/complsiints  referred 
by  the  DODIG  for  inquiry/investigation. 
Hotline  Completion  Reports  forwarded 
to  the  DODIG  providing  the  results  of 
inquiry/investigations,  and  any  backup 
documentation.  IGAR  case  files  contain 
Report  of  Inquiry/Investigation,  requests 
for  assistance  or  complaints,  summaries 
docimients,  simunaries  of  actions  taken, 
interviews  or  verbatim  testimony,  other 
related  investigative  information  bom 
Federal,  State,  and  local  investigative 
agencies  and  departments. 

IG  inspections  conducted  and 
information  accumulated  by 
Headquarters  Department  of  the  Army 
(HQDA).  Included  are  inspection  reports 
and  related  information  pertaining  to 
annual  general  inspections  (overall 
economy,  efficiency,  discipline,  morale 
or  readiness  of  a  unit,  organization  or 
activity),  procurement,  special  nuclear 
surety,  intelligence  oversight,  and 
Federal  recognition  inspections 
conducted  by  HQDA. 

AUTHOROY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  3013.  Secretary  of  the  Army; 
Inspector  General  Act  of  1978  (Pub.L. 
95-452),  as  amended;  42  U.S.C.  1061  et 
seq..  Victims  Rights;  DoD  Directive 
1030.1,  Victim  and  Witness  Assistance; 
Army  Regulation  20-1,  Inspector 
General  Activities  and  Procediu«s;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

To  review  and  conduct  law 
enforcement  inquiries/investigations 
into  allegations  of  wrongdoing/ 
misconduct  contained  Defense  Hotline 


!_1 fir  — 1         orr        KT_        O    /I?_iJni,        Tnn 


%%ekwtt 


1  1       OnTlO  I  KT/itir^oc 


1A4Q 


1448 


Federal  Register /Vol.  67,  No.  8 /Friday.  January  11.  2002 /Notices 


Complaints,  allegations  contained  in 
Inspector  General  Action  Request  of 
wrongdoing  by  Army  personnel  related 
to  violations  of  laws,  rules,  or 
regulations,  mismanagement,  gross 
waste  of  funds,  abuse  of  authority,  and 
allegations  of  whistleblower  reprisals. 

To  report  the  results  to  the  Ctffice  of 
the  Secretary  of  Defense  and  Army 
officials  so  that  they  may  discharge  their 
responsibilities  and  take  corrective 
action,  if  needed. 

To  provide  facts  and  evidence  upon 
which  to  base  prosecution. 

To  provide  information  upon  which 
determinations  may  be  made  for 
individuals'  suitability  for  various 
personnel  action  including  but  not 
limited  to  retention,  promotion, 
assignment,  and  retirement  in  grade  or 
selection  for  sensitive  or  critical 
positions  in  the  Armed  Forces  or 
Federal  Service.  j 

ROUTME  USES  OF  RECORDS  MAMTAMEO  M  THE 
SYSTEM,  WCUJOMG  CATEGORCS  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  victims  and  witnesses  of  a  crime 
for  purposes  of  providing  information, 
consistent  with  the  requirements  of  the 
Victim  and  Witness  Assistance  Program, 
regarding  the  investigation  and 
disposition  of  an  offense. 

To  Federal,  state,  and  local  agencies 
having  jurisdiction  over  the  substance  of 
the  allegations  or  a  related  investigative 
interest. 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  the  Army's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 

POUOES  AND  PRACTICES  FOR  STORMG, 
RETRCVMQ,  ACCES8M6,  RETAMMG,  AND 
nSPOSVIQ  OF  RECORDS  M  THE  SYSTEM: 


storaoe: 

Paper  records  in  file  folders  and  on 
electronic  storage  media. 


Ide 


RETRKVAMUTV: 

By  individual's  full  name.  Social 
Security  Number  and/or  other 
descriptive  information  apss-referenced 
to  the  case  number.  I 

SAFEOUAROS: 

Access  is  limited  to  authorized 
individuals  having  need  for  the  records 
in  the  performance  of  their  official 
duties.  Paper  files  and  CD-ROMs  are 
stored  in  containws  with  locks,  located 
in  a  locked  room,  in  a  secured  building 
%vith  controlled  access. 


Computer  indices  are  secured  in 
locked  rooms  with  limited/controlled 
access.  Access  to  computerized 
information  is  controlled  by  a  system  of 
assigned  passwords  and  available  only 
to  personnel  responsible  for  system 
operation  and  maintenance. 

Recipients  of  information  for  official 
use  purposes  are  responsible  for 
safeguarding  the  information  within 
guidelines. 

RETENTION  AND  DISPOSAL: 

Disposition  pending  (until  NARA 
approves  a  disposition  and  retention 
schedule,  treat  as  permanent). 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Office  of  the  Inspector  General, 
ATTN:  Chief,  Information  Management 
Division,  2511  Jefferson  Davis  Highway, 
Arlington,  VA  22002-3912. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  system  should  address 
written  inquiries  to  the  Office  of  The 
Inspector  General,  ATTN:  Records 
Release  Office,  2511  Jefferson  Davis 
Highway,  Arlington,  VA  22202-3912. 

Individual  should  provide  the  full 
name,  home  address,  telephone 
niunbers  and  Army  unit  or  activity  to 
which  assigned  at  the  time  of  any  Army 
Inspector  General  investigation,  and  a 
fee  statement. 

Requests  submitted  on  behalf  of  other 
persons  must  include  their  written, 
notarized  or  certffied  authorization. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  determine  if 
information  about  themselves  is 
contained  in  this  system  should  address 
written  inquiries  to  the  Office  of  The 
Inspector  General,  ATTN:  Records 
Release  Office,  2511  Jefferson  Davis 
Highway,  Arlington,  VA  22202-3912. 

hidividual  should  provide  the  full 
name,  home  address,  telephone 
numbers  and  Army  unit  or  activity  to 
which  assigned  at  the  time  of  any  Army 
Inspector  General  investigation,  and  a  ■ 
fee  statement. 

Requests  submitted  on  behalf  of  other 
persons  must  include  their  written, 
notarized  or  certified  authorization. 

CONTESTING  RECORD  PROCEDURES: 

The  Army's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  contained  in  Army  Regulation  340- 
21;  32  CFR  part  505;  or  may  be  obtained 
firom  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

From  the  individual.  Army  records 
and  reports,  and  other  sources  providing 
of  containing  pertinent  information. 


EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

Investigative  material  compiled  for 
law  enforcement  purposies  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosiue 
would  reveal  the  identity  of  a 
confidential  source. 

Investigative  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  emplo5anent, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  system  has 
been  promulgated  in  accordance  with 
requirements  of  5  U.S.C.  553(b)(1),  (2), 
and  (3),  (c)  and  (e)  published  in  32  CFR 
part  505.  For  additional  information 
contact  the  system  manager. 
IFR  Doc.  02-672  Filed  1-10-02;  8:45  am) 
BILLINQ  CODE  5001-OS-P 


DEPARTMENT  OF  DEFENSE 

Defense  Contract  Audtt  Agency 

Privacy  Act  of  1974;  Systems  of 
Records 

AGENCY:  Defense  Contract  Audit 
Agency,  DOD. 

ACTION:  Notice  to  delete  and  amend 
records  systems. 

summary:  The  Defense  Contract  Audit 
Agency  is  deleting  a  system  of  records 
notice  and  amending  two  notices  in  its 
inventory  of  record  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended. 

DATES:  The  actions  will  be  effective  on 
February  11,  2002  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  conmients  to  Senior 
Advisor,  Defense  Contract  Audit 
Agency,  Information  and  Privacy,  CM. 
8725  John  J.  Kingman  Road.  Suite  2135. 
Fort  Belvoir,  VA  22060-6219. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dave  Henshall  at  (703)  767-1005. 
SUPPLEMENTARY  INFORMATION:  The 
Defense  Contract  Audit  Agency  notices 
for  systems  of  records  subject  to  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
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Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  action  is  not  within  the 
purview  of  subsection  (r)  of  the  Privacy 
Act  (5  U.S.C.  552a),  as  amended,  which 
would  require  the  submission  of  a  new 
or  altered  system  report  for  each  system. 

January  4,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Deletion 
RDCAA  152.17 

SYSTEM  NAME: 

Security  Status  Master  List  (November 
20, 1997,  62  FR  62003). 

REASON: 

These  records  are  no  longer  being 
collected  or  maintained  by  the  Defense 
Contract.  Audit  Agency. 

Amendments 
RDCAA  152.1 

SYSTEM  NAME: 

Security  Information  System  (SIS) 
(May  18, 1999,  64  FR  26947). 

CHANGES: 


SYSTEM  name: 

Delete  entry  and  replace  with  'The 
Enhanced  Access  Management  System 
(TEAMS)'. 


RDCAA  152.1 
SYSTEM  name: 

The  Enhanced  Access  Management 
System  (TEAMS). 

SYSTEM  location: 

Security  Office,  Headquarters, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  DCAA  employees. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  contain  name.  Social  Security 
Number,  date  and  place  of  birth, 
citizenship,  position  sensitivity, 
accession  date,  type  and  number  of 
DCAA  identification,  position  number, 
organizational  assignment,  security 
adjudication,  clearance,  eligibility,  and 
investigation  data. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  E.0. 10450,  Security 
Requirements  for  Government 
Employees,  as  amended;  E.0. 12958, 
Classified  National  Security 
Information;  and  E.O.  9397  (SSN). 


PURPOSE(S): 

To  provide  the  DCAA  Security  Office 
with  a  ready  reference  of  security 
information  on  DCAA  personnel. 

To  submit  data  on  a  regular  basis  to 
the  Defense  Clearance  and 
Investigations  Index  (DCII). 

To  provide  the  DCAA  Drug  Program 
Coordinator  with  a  listing  of  individuals 
who  hold  security  clearances  for  the 
purpose  of  creating  the  drug  testing 
pool,  from  which  individuals  are 
randomly  chosen  for  drug  testing. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM.  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING.  RETAINING.  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  automated 
data  systems. 

retrievabiltty: 

Records  are  retrieved  by  Social 
Security  Number  or  name  of  employee. 

safeguards: 

Automated  records  are  protected  by 
restricted  access  procedures.  Records 
are  accessible  only  to  authorized 
personnel  who  are  properly  cleared  and 
trained  and  who  require  access  in 
connection  with  their  official  duties. 

RETENTION  AND  DISPOSAL: 

Records  are  retained  in  the  active  file 
until  an  employee  separates  from  the 
agency.  At  that  time,  records  are  moved 
to  the  inactive  file,  retained  for  five 
years,  and  then  deleted  from  the  system. 
Hard  copy  listings  and  tapes  produced 
by  this  system  are  destroyed  by  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Security  Officer,  Headquarters, 
Defense  Contract  Audit  Agency,  8725 
John  J.  Kingman  Road,  Suite  2135,  Fort 
Belvoir,  VA  22060-6219. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Security 
Office,  Headquarters,  Defense  Contract 
Audit  Agency.  8725  John  J.  Kingman 


Road,  Suite  2135,  Fort  Belvoir,  VA 
22060-6219. 

Individuals  must  furnish  name.  Social 
Security  Number,  and  approximate  date 
of  their  association  with  DCAA. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Security  Office, 
Headquarters,  Defense  Contract  Audit 
Agency,  8725  John  J.  Kingman  Road, 
Suite  2135,  Fort  Belvoir.  VA  22060- 
6219. 

Individuals  must  furnish  name.  Social 
Security  Number,  and  approximate  date 
of  their  association  with  DCAA. 

CONTESTING  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information,  other  than  data  obtained 
directly  from  individual  employees,  is 
obtained  by  DCAA  Headquarters 
Security  and  Regional  Office  Personnel 
Divisions,  and  Federal  Agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM:^ 

None. 
RDCAA  590 J 
SYSTEM  name: 

DCAA  Management  Information 
System  (FMIS/AMIS)  (August  3,  2000. 
65  FR  48221). 

CHANGES: 


SYSTEM  NAME: 

Delete  "(FMIS/AMIS)"  from  entry. 

***** 

RDCAA  590.8 
SYSTEM  NAME: 

DCAA  Management  Information 
System  (DMIS). 

SYSTEM  LOCATION: 

Defense  Contract  Audit  Agency, 
Information  Technology  Division,  4075 
Park  Avenue,  Memphis,  TN  38111- 
7492. 

categores  of  individuals  covered  by  the 
system: 
DCAA  employees  and  contractors. 

CATEGORCS  OF  RECORDS  IN  THE  SYSTEM: 

Records  relating  to  audit  work 
performed  in  terms  of  hoiu^  expended 
by  individual  employees,  dollar 
amoimts  audited,  exceptions  reported, 
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and^iet  savings  to  the  government  as  a 
result  of  those  exceptions;  records 
containing  contractor  information; 
records  containing  reimbursable  billing 
information;  name.  Social  Security 
Number,  pay  grade  and  (optionally) 
address  information. 

AUTHOfVTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  and  E.O.  9397  (SSN). 

PURPOSE(S): 

To  (HXtvide  managers  and  supervisors 
with  timely,  on-line  information 
regarding  audit  requirements,  programs, 
and  performance.  | 

ROUTINE  USES  OF  RECORDS  MAMTAINED  IN  THE 
SYSTEM,  MCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosxires 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  "Blanket  Routine  Uses"  that 
appear  at  the  beginning  of  DCAA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUOES  ANO  PRACTICES  FOR  STORING, 
RETRKVMG,  ACCESSING,  RETAINMG,  ANO 
DSPOSVIG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  in  an  on-line 
database  and  on  magnetic  tape  at  secure 
offsite  storage. 

retmevabiuty: 

Records  are  retrieved  by 
organizational  levels,  name  of 
employee.  Social  Security  Nimiber, 
office  symbol,  audit  activity  codes,  or 
any  other  combination  of  these 
identifiers. 


SAFEGUARDS: 

Automated  records  are  protected  by 
restricted  access  procedures.  Access  to 
records  is  strictly  limited  to  authorized 
officials  with  a  bona  fide  need  for  the 
records. 

RETENTION  ANO  DISPOSAL: 

Records  are  retained  indefinitely. 

SYSTEM  HANAGER(S)  AND  ADDRESS: 

Chief,  Information  Technology 
Division,  Defense  Contract  Audit 
Agency,  4075  Park  Avenue,  Memphis, 
TN  38111-7492. 

NOTnCATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  the  Chief, 
Information  Technology  Division, 
Defense  Contract  Audit  Agency,  4075 


Park  Avenue,  Memphis,  TN  38111- 
7492. 

Individuals  must  furnish  name,  Social 
Security  Nimiber,  approximate  date  of 
record,  and  geographic  area  in  which 
consideration  was  requested  for  record 
to  be  located  and  identified.  Official 
mailing  addresses  are  published  as  an 
appendix  to  the  DCAA's  compilation  of 
systems  notices. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  Chief,  Information 
Technology  Division,  Defense  Contract 
Audit  Agency,  4075  Park  Avenue, 
Memphis,  TN  38111-7492. 

Individuals  must  furnish  name,  Social 
Security  Number,  approximate  date  of 
record,  and  geographic  area  in  which 
consideration  was  requested  for  record 
to  be  located  and  identified. 

CONTESTING  RECORD  PROCEDURES: 

DCAA's  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  DCAA  Regulation  5410.10; 
32  CFR  part  317;  or  may  be  obtained 
from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Individual  employees,  supervisors, 
audit  reports  and  working  papers. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
[FR  Doc.  02-671  Filed  1-10-02;  8:45  am] 

BILUNG  CODE  5001-Oe-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  for  the 
San  Clemente  Shoreline  Feasibility 
Study,  San  Clemente,  CA 

AGENCY:  Army  Corps  of  Engineers 

(Corps),  DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Corps  and  the  city  of  San 
Clemente  propose  to  study  alternatives 
to  provide  shoreline  protection  to  the 
San  Clemente  Shoreline.  The  study  is 
for  that  portion  of  the  shoreline  that 
runs  &x)m  Shorecliff  Beach  to  San  Mateo 
Point,  approximately  eight  kilometers 
(five  miles). 

FOR  FURTHER  INFORMATKW  CONTACT: 
Questions  regarding  the  scoping  process 
or  preparation  of  the  EIS/EIR  may  be 
directed  to  Mr.  Paul  Rose.  Chief, 


Environmental  Resources  Branch,  U.S. 
Army  Corps  of  Engineers,  P.O.  Box 
532711,  Los  Angeles,  California,  90053- 
2325,  (213)  452-3840. 

SUPPLEMENTARY  INFORMATION: 

1.  Proposed  Action 

Provide  shoreline  protection  against 
wave  attack  from  coastal  storms  to  the 
San  Clemente  shoreline.  Running  along 
the  entire  length  of  the  San  Clemente 
shoreline  is  a  portion  of  the  Los  Angeles 
to  San  Diego  (Lossan)  railroad  corridor. 
The  Lossan  is  a  major  passenger  rail  line 
linking  San  Diego  to  the  rest  of  the 
United  States.  The  Lossan  is  owned  by 
the  Orange  County  Transportation 
Authority  (OCTA).  This  commuter  rail 
corridor  is  among  the  busiest  in  the 
country  and  separates  the  beach  from 
the  bluff.  Loss  of  shoreline  protection 
and  recreational  beach  width  is  a 
continuous  problem  for  the  city  of  San 
Clemente.  Damages  to  coastal 
residential  and  commercial  properties 
from  storm-induced  waves  have  become 
a  serious  threat  over  the  past  several 
years.  The  study  will  investigate 
alternatives  to  provide  shoreline 
protection. 

2.  Alternatives 

Alternatives  that  may  be  considered 
include  non-structural  and/or  structural 
measures  to  provide  protection  against 
wave  attack  from  coastal  storms.  Non-  ' 
.  structural  measures  include  beach  and 
near-shore  nourishment  with  dredged 
sand. 

3.  Scoping  Process 

The  Corps  and  the  city  of  San 
Clemente  are  preparing  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
to  address  potential  impacts  associated 
with  the  proposed  project.  The  Corps  is 
the  Lead  Federal  Agency  for  compliance 
with  NEPA  for  the  project,  and  the  city 
of  San  Clemente  is  the  Lead  State 
Agency  for  compliance  with  the  CEQA 
for  the  non-Federal  aspects  of  the 
project.  The  Draft  EIS/EIR  (DEIS/EIR) 
document  will  incorporate  public 
concerns  in  the  analysis  of  impacts 
associated  with  the  Proposed  Action 
and  associated  project  alternatives.  The 
DEIS/EIR  will  be  sent  out  for  a  45-day 
public  review  period,  diuing  which 
time  both  written  and  verbal  conunents 
will  be  solicited  on  the  adequacy  of  the 
document.  The  Final  EIS/EIR  (FEIS/EIR) 
will  address  the  comments  received  on 
the  DEIS/EIR  during  public  review,  and 
will  be  furnished  to  all  who  commented 
on  the  DEIS/EIR,  and  is  made  available 
to  anyone  that  requests  a  copy  during 
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the  30-day  public  comment  period.  The 
final  step  involves,  for  the  Federal  EIS, 
preparing  a  Record  of  Decision  (ROD) 
and,  for  the  state  EER.  certifying  the  EIR 
and  adopting  a  Mitigation  Monitoring 
and  Reporting  Plan.  The  ROD  is  a 
concise  simimary  of  the  decisions  made 

by  the  Corps  from  among  the         

alternatives  presented  in  the  FEIS/EIR. 
The  ROD  can  be  published  immediately 
after  the  FEIS  public  comment  period 
ends.  A  certified  EIR  indicates  that  the 
environmental  dociunent  adequately 
assesses  the  environmental  impacts  of 
the  proposed  project  with  respect  to 
CEQA.  A  formal  scoping  meeting  to 
solicit  public  comment  and  concerns  on 
the  proposed  action  and  alternatives 
will  be  held  on  January  10,  2002  at  7 
p.m.;  in  the  Multipurpose  Room  (1  &  2) 
in  the  San  Clemente  Senior  Center,  242 
Avenue  Del  Mar,  San  Clemente, 
California. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-771  Filed  1-10-02;  8:45  am] 
BILLING  CODE  371 0-KF-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Matillja  Dam  Ecosystem 
Restoration  Feasibility  Study,  Ventura 
County,  CA 

AGENCY:  Army  Corps  of  Engineers.  DoD. 
action:  Notice  of  intent. 

SUMMARY:  The  Los  Angeles  District  of 
the  U.S.  Army  Corps  of  Engineers  will 
prepare  a  DEIS  to  support  the  Matilija 
Dam  Ecosystem  Restoration  Feasibility 
Study,  Ventxura  County,  California.  The 
study  area  is  the  Matilija  Dam  area  and 
downstream  to  the  Venture  River 
Estuary.  This  study  will  investigate 
feasible  alternatives  to  restore  the 
Matilija  Creek  riverine  ecosystem, 
primarily  by  removing  Matilija  Dam. 
Also,  feasible  alternatives  for  the 
removal  of  sediment  behind  the  dam 
and  the  beneficial  use  of  that  sediment 
will  be  investigated. 

The  DEIS  wul  analyze  the  potential 
impacts  (beneficial  and  adverse)  on  the 
environment  of  a  range  of  alternatives, 
including  the  proposed  action  and  the 
no  action  alternative.  The  Los  Angeles 
District  and  the  VentxuB  Coimty  Flood 
Control  District  will  cooperate  in 
conducting  this  feasibility  study. 
ADDRESSES:  District  Engineer,  U.S. 
Army  Corps  of  Engineers,  Los  Angeles 
District.  ATTN:  CESPL-PD-RQ  (R. 


Farve).  P.O.  Box  532711.  Los  Angeles, 
California  90053-2325. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Rey  Farve,  Environmental  Coordinator, 
telephone  (213)  452-3864.  or  Mr. 
Jonathan  Vivanti.  Study  Manager, 
telephone  (213)  452-3809. 
SUPPLEMENTARY  INFORMATION: 

1.  Authorization 

This  feasibility  study  was  authorized 
by  U.S.  House  of  Representatives 
Committee  Resolution  on 
Transportation  and  Infrastructure 
(Docket  2593),  dated  April  15, 1999, 
which  states,  in  part:  "that  the  Secretary 
of  the  Army  is  requested  to  feview  the 
report  of  the  Chief  of  Engineers  on  the 
VentAU«  River,  Ventura  Covmty, 
California,  published  as  House 
Document  323.  77th  Congress,  1st 
Session,  and  other  pertinent  reports, 
with  a  view  to  determining  whether  any 
.  modifications  of  the  recommendations 
contained  therein  are  advisable  at  this 
time,  in  the  interest  of  environmental 
restoration  and  protection,  and  related 
purposes,  with  particular  attention  to 
restoring  anadromous  fish  populations 
on  Matilija  Creek  and  returning  natural 
sand  replenishment  to  Ventura  and 
other  Southern  California  beaches." 

2.  Background 

Matilija  Dam  is  located  on  Matilija 
Creek,  a  tributary  of  the  Ventiua  River, 
approximately  16  miles  upstream  from 
the  Pacific  Ocean.  The  dam  is  located  in 
Ventiira  Coxmty  California, 
approximately  7  miles  and  25  miles 
from  the  Cities  of  Ojai  and  Ventxua, 
-    California,  respectively.  The  feasibility 
study  area  currently  includes  the 
Matilija  Dam  and  the  area  immediately 
upstream,  and  downstream  of  the  dam 
to  the  Ventiira  River  Estuary.  The  non- 
federal sponsor  of  the  feasibility  study 
is  the  Ventura  Coimty  Flood  Control 
District. 

Matilija  Dam  was  constructed  in  the 
late  1940's  by  Ventura  County  Flood 
Control  to  provide  water  storage  for 
agricultural  needs.  Matilija  Dam  is  a 
concrete  arch  structure  190  feet  in 
height  with  an  arc  length  of  620  feet  at 
its  crest.  Sediment  carried  by  Matilija 
s  Creek  has  deposited  behind  the  dam 
and  filled  the  reservoir,  rendering  the 
structure  useless  as  a  water  storage 
facility.  It  is  estimated  that  6,000,000 
cubic  yards  of  sediment  lies  trapped 
behind  the  dam.  - 

The  dam  no  longer  provides  any  flood 
control  protection  due  to  sedimentation 
behind  the  dam.  There  is  some 
continued  water  supply  use.  The  Casitas 
Mimicipal  Water  District  currently 
operates  the  dam  under  a  lease 


agreement  frt>m  the  County  of  Ventiua, 
which  expires  in  2009.  The  operation  is 
an  integral  part  of  the  Robles/Casitas 
Reservoir  water  supply  focilities  and  is 
estimated  to  currently  contribute 
approximately  400  acre-feet  of  water  per 
year.  This  water  function,  however,  is 
projected  to  diminish  rapidly  as  the 
reservoir  continues  to  fill  with 
sediments,  and  is  expected  to  effectively 
cease  by  2010  after  the  reservoir  fills 
completely  with  sediment. 

Presently,  the  dam  is  considered  to  be 
a  major  contributor  to  the  declining 
numbers  of  steelhead  trout  in  Matilija 
Creek.  If  no  action  is  taken  to  secvire 
passage  for  the  steelhead  trout  to  reach 
the  upper  watershed  and  its  tributaries, 
the  dam  will  continue  to  obstruct  this 
endangered  species,  thereby  limiting  the 
amount  of  spawning  and  rearing  habitat. 
In  addition,  the  dam  would  continue  to 
act  as  a  barrier  for  wildlife  movement 
for  other  terrestrial  and  aquatic  species. 

3.  Alternatives 

The  feasibility  study  will  focus  on 
addressing  the  problems  and  needs 
caused  by  Matilija  Dam  with  the 
primary  objective  of  the  feasibility  study 
being  to  restore  the  Matilija  Creek 
riverine  ecosystem.  Other  objectives  that 
are  considered  appropriate  may  involve 
possible  beneficial  use  of  the  sediment 
behind  the  dam  for  beach  nourishment 
or  other  environmental  restoration. 

In  general,  alternative  plans  will 
investigate  reasonable  alternatives  to 
restore  Matilija  Creek,  primarily  by 
removing  Matilija  Dam.  Feasible 
alternatives  for  the  removal  of  sediment 
behind  the  dam  and  the  beneficial  use 
of  that  sediment  will  also  be 
investigated.  Significant  beneficial 
impacts  to  the  riverine  ecosystem 
(especially  to  steelhead  trout)  are 
expected  from  restoration  alternatives 
identified  in  the  feasibility  study. 


4.  Scoping  Process 

Participation  of  all  interested  Federal, 
State,  and  County  agencies,  groups  with 
environmental  interests,  and  any 
interested  individuals  are  encouraged. 
Public  involvement  will  be  most 
beneficial  and  worthwhile  in  identifying 
the  scope  of  pertinent,  significant 
environmental  issues  to  be  addressed, 
identifying  and  eliminating  from 
detailed  study  issues  that  are  not 
significant,  offering  useful  information 
such  as  published  or  unpublished  data, 
providing  direct  personal  experience  or 
knowledge  which  informs  decision 
making,  and  recommending  suitable 
mitigation  measures  to  offset  potential 
impacts  bom  the  proposed  action  or 
alternatives.  i 
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A  public  scoping  meeting  is 
scheduled  at  the  Ventura  County  Hall  of 
Administration,  County  Board  of 
Supervisors  Meeting  Room.  800  South 
Victoria  Avenue,  Ventura,  CA  93009  at 
7  pm  on  January  31,  2002.  The  purpose 
of  the  scoping  meeting  will  be  to  gather 
information  from  the  general  public  or 
interested  organizations  about  issues 
and  concerns  that  they  would  like  to  see 
addressed  in  the  DEIS.  Comments  may 
be  delivered  in  writing  or  verbally  at  the 
meeting  or  sent  in  writing  to  the  Los 
Angeles  District  at  the  address  given 
above.  The  scoping  period  will 
conclude  March  12,  2002. 

5.  Availability  of  the  DEIS 

The  DEIS  is  expected  to  be  available 
to  the  public  for  review  and  comment 
beginning  in  the  winter  of  2004. 

Luz  D.Ortiz,  I 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  02-772  Filed  1-10-02;  8:45  am) 

MLUNQ  COOE  3710-KF-« 


DEPARTMENT  OF  DEFENSE 

Departmant  of  the  Army;  Corps  of 
Engineers  i 

Intent  To  Prepare  a  Joint 
Environmental  Impact  Statements 
Environmental  ImfMct  Report  for  the 
Ventura  HartMr  Sand  Bypass  System 
and  Regional  Beneficial  Reuee 
reasMiHity  Study,  Ventura,  CA 

AGENCY:  U.S.  Army  Corps  of  Engineers 

(Corps),  DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Corps  and  the  Ventura 
Port  District  propose  to  evaluate  a  sand 
bypassing  system  and  other  measures  to 
improve  maintenance  of  Federal  harbors 
in  the  Ventura/Santa  Barbara  Coimty 
area  for  more  efficient  operations  and 
beneficial  uses  of  the  dredged  material 
for  storm  damage  protection  and 
environmental  restoration  and 
enhancement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  the  scoping  process 
or  preparation  of  the  EIS/EIR  may  be 
directed  to  Mr.  Paul  Rose,  Chief, 
Environmental  Resources  Branch,  U.S. 
Army  Corps  of  Engineers,  P.O.  Box 
532711,  Los  Angeles,  California,  90053- 
2325,  (213)  452-3840. 
SUPPLEMENTARY  INFORMATION: 

1.  Propoaed  Action  ! 

For  the  Sand  Bypassing  component  of 
the  study,  the  purpose  of  the  report 
shall  focus  on  the  alternatives  for  the 
sand  bypassing  system  needed  for 


accommodating  the  annual  required 
dredge  volume. 

For  the  Regional  Beneficial  Use 
component,  the  purpose  is  to  provide 
beneficial  uses  of  the  material  for  the 
Ventura  County  region  for  a  proposed 
sand  bypassing  system  at  Ventura 
Harbor,  California.  The  report  shall  be 
based  on  the  Ventura  Harbor  Sand 
Bypass  Regional  Beneficial  Uses 
Reconnaissance  Report  (Los  Angeles 
District,  1997),  to  modify  the  existing 
federal  navigation  project  for  the 
purpose  of  providing  regional  uses  of 
the  dredged  material  for  storm  damage 
protection,  environmental  restoration 
and  enhancement,  and  other  beneficial 
uses. 

Ventura  Harbor  is  a  small  craft 
commercial  and  recreational  harbor 
located  approximately  one  hundred 
(100)  kilometers  northwest  of  the  City  of 
Los  Angeles.  The  Los  Angeles  District 
currently  maintains  navigable  channels 
by  dredging  an  entrance  channel  and 
several  sand  traps  outside  of  the  harbor. 
The  two  (2)  primary  sand  traps  have  a 
total  capacity  of  approximately  640,000 
m^  and  are  located  at  the  seaward  end 
of  the  entrance  channel  and  adjacent  to 
the  upcoast  side  of  the  North  Jetty. 
Presently  the  Los  Angeles  District 
maintenance  project  is  designed  to 
dredge  every  two  (2)  years  at  an 
estimated  dredge  quantity  of  615,000  m^ 
per  episode.  Due  to  annual  budgetary 
constraints,  the  Los  Angeles  District,  in 
practice,  maintains  the  entrance  channel 
and  sand  traps  on  a  yearly  basis, 
removing  on  the  average  approximately 
535,000  m^  of  sand  per  dredging 
episode.  Fiscal  year  2000  dredging 
resulted  in  the  removal  of 
approximately  140,000  m^  bom  the 
navigation  channel  and  channel  trap, 
and  approximately  320,000  m^  bom 
sand  trap  adjacent  to  the  North  Jetty. 
The  dredged  sands  have  historically 
been  placed  directly  onto  McCrath  State 
Beach,  in  the  nearshore  environment 
adjacent  to  McGrath  State  Beach, 
directly  onto  South  Beach,  or,  on  a  few 
occasions,  onto  the  upcoast  groin  field 
cell. 

2.  AltematiTes 

Alternatives  that  may  be  considered 
include  selection  of  various  disposal 
sites  as  well  as  various  sites  and 
dredging  methodologies  for  the  dredging 
side  of  the  bypass  system,  continued  use 
of  periodic  dredging  with  beach/ 
nearshore  disposal,  and  no-project. 

3.  Scoping  Process 

The  Corps  and  the  Ventura  Port 
District  are  preparing  a  joint 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 


to  address  potential  impacts  associated 
with  the  proposed  project.  The  Corps  is 
the  Lead  Federal  Agency  for  compliance 
with  NEPA  for  the  project,  and  the 
Ventura  Port  District  is  the  Lead  State 
Agency  for  compliance  with  the  CEQA 
for  the  non-Federal  aspects  of  the 
project.  The  Draft  EIS/EIR  (DEIS/EIR) 
docvunent  will  incorporate  public 
concerns  in  the  analysis  of  impacts 
associated  with  the  Proposed  Action 
and  associated  project  alternatives.  The 
DEIS/EIR  will  be  sent  out  for  a  45-day 
public  review  period,  during  which 
time  both  written  and  verbal  comments 
will  be  solicited  on  the  adequacy  of  the 
document.  The  Final  EIS/EIR  (FEIS/EIR) 
will  address  the  comments  received  on 
the  DEIS/EIR  during  public  review,  and 
will  be  furnished  to  sdl  who  commented 
on  the  DEIS/EIR,  and  is  made  available 
to  anyone  that  requests  a  copy  during 
the  30-day  public  comment  period.  The 
final  step  involves,  for  the  federal  EIS, 
preparing  a  Record  of  Decision  (ROD) 
and,  for  the  state  EIR,  certifying  the  EIR 
and  adopting  a  Mitigation  Monitoring 
and  Reporting  Plan.  The  ROD  is  a 
concise  summary  of  the  decisions  made 
by  the  Corps  fi^m  among  the 
alternatives  presented  in  the  FEIS/EIR. 
The  ROD  can  be  published  immediately 
after  the  FEIS  public  conmient  period 
ends.  A  certified  EIR  indicates  that  the 
environmental  document  adequately 
assesses  the  environmental  impacts  of 
the  proposed  project  with  respect  to 
CEQA.  A  formal  scoping  meeting  to 
solicit  public  comment  and  concerns  on 
the  proposed  action  and  alternatives 
will  be  held  on  January  8,  2002,  at  6:00 
P.M.,  in  the  Channel  Islands  National 
Park  Visitor  Center,  1901  Spinnaker 
Drive,  Ventura,  California. 

Luz  D.  Ortiz, 

Anny  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-770  Filed  1-10-02;  8:45  am] 
BIUJNG  CODE  3710-KF-«I 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armed  Forces  Epidemiological  Board 
(AFEB);  Open  Meeting 

agency:  Office  of  The  Surgeon  General, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  Pub.  L.  92-463,  The  Federal 
Advisory  Committee  Act,  this 
announces  the  forthcoming  AFEB 
meeting.  This  Board  will  meet  from 
0730-1630  on  Tuesday,  19  February 
2002,  and  0730-1300  on  Wednesday,  20 
February  2002.  The  purpose  of  the 
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meeting  is  to  address  pending  and  new 
Board  issues,  provide  briefings  for 
Board  members  on  topics  related  to 
ongoing  and  new  Board  issues,  conduct 
subcommittee  meetings,  and  conduct  au 
executive  working  session.  The  meeting 
location  will  be  at  the  Island  Club  North 
Island  Naval  Air  Station,  3629  Tulagi 
Road,  Building  4,  San  Diego,  California 
92155-5000. 

This  meeting  will  be  open  to  the 
public,  but  limited  by  space 
accommodations.  Any  interested  person 
may  attend,  appear  before  or  file 
statements  with  the  committee  at  the 
time  and  in  the  manner  permitted  by  the 
committee. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt 
Col.  James  R.  Riddle,  Executive 
Secretary,  Armed  Forces 
Epidemiological  Board,  Skyline  Six, 
5109  Leesburg  Pike,  Room  6B2<  Falls 
Church,  Virginia  22041-3258,  (703) 
681-8012/3. 
SUPPLEMENTARY  INFORMATION:  None. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-769  Filed  1-10-02;  8:45  am] 

BILUNG  CODE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Board  of  Advisors  to 
the  Superintendent,  Naval 
Postgraduate  School 

agency:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  of  open  meeting. 


summary:  The  purpose  of  the  meeting  is 
to  elicit  the  advice  of  the  board  on  the 
Naval  Service's  Postgraduate  Education 
Program.  The  board  examines  the 
effectiveness  with  which  the  Naval 
Postgraduate  School  is  accomplishing 
its  mission.  To  this  end,  the  board  will 
inquire  into  the  curricula,  instruction, 
physical  equipment,  administration, 
state  of  morale  of  the  student  body, 
faculty,  and  staff;  fiscal  affairs;  and  any 
other  matters  relating  to  the  operation  of 
the  Naval  Postgraduate  School  as  the 
board  considers  pertinent.  This  meeting 
will  be  open  to  the  public. 
DATES:  The  meetings  will  be  held  on 
Monday,  February  4,  2002  bom  8:30 
a.m.  to  4  p.m.  and  on  Tuesday,' February 
5,  2002  fit)m  8  a.m.  to  12  p.m.  • 
ADDRESSES:  The  meetings  will  be  held  at 
the  National  Defense  University,  Fort 
McNair,  Hill  Conference  Room, 
Roosevelt  Hall,  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT:  Mrs. 
Jaye  Panza,  Naval  Postgraduate  School, 
1  University  Circle,  Monterey,  CA, 


93943-5000,  telephone  number  (831) 
656-2514. 

Dated:  January  7,  2002. 
T.I.  Wekh, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corp.  U.S.  Navy.  Federal  Register 
Liaison  Officer. 
(FR  Doc.  02-696  Filed  1-10-02;  8:45  am) 

BILLING  0006  M1»-FF-P 

DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  intent  To  Grant  Partially 
Exclusive  Patent  License;  Tracey  A. 
Dodenhoff 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  Tracey  A.  Dodenhoff,  a  revocable, 
nonassignable,  partially  exclusive 
license  to  practice  in  the  United  States, 
the  Government-owned  inventions 
described  in  U.S.  Patent  No.  5,769.084, 
issued  June  23. 1998,  entitled  "Method 
and  Apparatus  For  Diagnosing  Sleep 
Breathing  Disorders"  and  U.S.  Patent 
Application  Serial  No.  09/724,402,  filed 
on  November  28,  2000.  entitled 
"Method  and  Apparatus  For  diagnosing 
Sleep  Breathing  Disorders  While  A 
Patient  Is  Awake"  in  the  field  of 
imderwater  acoustic  systems. 

DATES:  Anyone  wishing  to  object  to  the 
grant  of  this  license  has  fifteen  (15)  days 
from  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  any. 

ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Naval  Undersea  Warfare 
Center  Division,  Newport.  1176  Howell 
St.,  Bldg.  112T,  Code  OOOC,  Newport.  RI 
02841. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

M.J.  McGowan,  Deputy  Counsel — 
Patents,  Naval  Undersea  Warfare  Center 
Division,  Newport,  1176  Howell  St., 
Bldg.  112T,  Code  OOOC.  Newport.  RI 
02841,  telephone  (401)  832^736. 

(Authority:  35  U.S.C.  207.  37  CFR  part  404) 

Dated:  January  7,  2002. 
T.|.  Welsh, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

(FR  Doc.  02-695  Filed  1-10-02;  8:45  am] 
BHJJNa  COOE  3t10-FF-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
11.2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Lauren  Wittenberg,  Desk 
Officer.  Department  of  Education.  Office 
of  Managetnent  and  Budget,  725  17th 
Street.  NW..  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
LauTen_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law.  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  7,  2002. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Student  Financial  Assistance 

Type  of  Review:  Revision. 


1454 


Federal  Register/Vol.  67,  No.  8/Friday.  January  11.  2002/Notices 


Title:  Child  Care  Provider  Loan 
Forgiveness  Application  and 
Forgiveness  Forbearance  Form. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
household;  Businesses  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  state,  local,  or 
tribal  gov't.  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  2,790.  Burden 
Hours:  618. 

Abstract:  The  Child  Care  Provider 
Loan  Forgiveness  Application  is  used  to 
determine  whether  borrowers  meet  the 
eligibility  requirements  for  Child  Care 
Provider  Loan  Forgiveness  Program 
which  is  a  demonstration  program 
administered  on  a  first-come,  first-serve 
basis  (subject  to  the  availability  of 
funds)  and  is  intended  to  bring  more 
highly  trained  individuals  into  the  early 
child  care  field  for  longer  periods. 
Under  this  program,  individuals  who 
work  full-time  in  certain  child  care 
facilities  that  serve  low-income  families 
and  meet  other  qualifications  may  be 
eligible  to  have  up  to  100%  of  their 
Direct  Loan  and/or  Federal  Faihily 
Education  Loan  (FFEL)  program  loan 
forgiven.  The  Child  Care  Provider  Loan 
Forgiveness  Forbearance  Form  is 
required  to  fulfill  program  guidance  that 
provides  forbearance  for  child  care 
providers  and  to  determine  the  child 
care  providers  eligibility  for 
forbearance. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edic5web.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW..  Room  4050,  Regional 
Office  Building  3.  Washington,  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  Internet  address 
Joe.SchubaTt@ed.gov.  Individuals  who 
use  a  telecommimications  device  for  the 
deaf  (TDD)  may  caU  the  Federal 
Information  Relay  Service  (FIRS)  at 
l-abO-877-8339.     -  j  . 

[FR  Doc.  02-682  Filed  1-10-02;  8:45  am] 
CODE  400fr-01-P 


DEPAfnUENT  OF  EDUCATION 

SubmlMlon  for  0MB  Review; 
Comment  Recpieet 

agency:  Department  of  Education. 


SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  ara  invited  to 
submit  comments  on  or  before  February 
11,2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  ^e  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building.  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  conmient  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OKffl  invites 
public  comment. 

Dated:  January  7,  2002. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Bilingual  Education  and 
Minority  Language  Affairs 

Type  of  Review:  New. 

Title:  Descriptive  Study  of  the 
Emergency  Immigrant  Education 
Program. 

Frequency:  Semi-Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs;  Businesses  or 
other  for-profit. 


Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  555.  Burden  Hours: 
317. 

Abstract:  The  goals  of  the  Descriptive 
Study  of  Immigrant  Education  are  to 
provide  information  about:  (1)  The  types 
of  programs  and  services  for  immigrant 
children  and  youth  and  best  practices 
for  serving  this  population^(2)  the 
degree  to  which  immigrant  students  are 
meeting  state  standards;  and  (3)  the  way 
in  which  services  are  paid  for  and 
provided.  This  study  will  include  case 
studies  of  15  districts  that  represent 
diverse  circumstances  and  populations, 
and  a  range  of  approaches  to  serving 
recent  immigrant  children  and  youth. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
shoidd  be  addressed  to  Vivian  Reese, 
Department  of  Education.  400  Maryland 
Avenue.  SW..  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651.  Requests  may  also  be 
electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or  the 
collection  activity  requirements  shoidd 
be  directed  to  Sheila  Carey  at  (202) 
708-6287  or  via  her  Internet  address 
Sheila.Caiey@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS) 
at  1-800-877-8339. 

[FR  Doc.  02-720  Filed  1-10-02;  8:45  am] 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.116J] 

Fund  for  the  Improvement  of 
Poeteecondary  Education— Special 
Focua  Competition:  European 
Community^nlted  Statea  of  America 
Cooperation  Program  in  Higher 
Education  and  Vocational  Education 
and  Training;  Notice  inviting 
AppNcaliona  for  New  Awarda  for  Fiacal 
Year(FY)4002 

Purpose  of  Program:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities  by  focusing  on 
problem  areas  or  improvement 
approaches  in  postsecondary  education. 

Eligible  Applicants:  Institutions  of 
higher  education  and  vocational 
education  and  training  or  combinations 
of  institutions  and  other  public  and 
private  nonprofit  educational 
institutions  and  agencies. 
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Deadline  for  Transmittal  of 
Applications:  April  1.  2002. 

Deadline  for  Intergovernmental 
Review:  May  15.  2002. 

Applications  Available:  January  14. 
2002. 

Available  Funds:  $840,000  in  fiscal 
year  2002;  $2,370,000  over  three  years. 

Estimated  Range  of  Awards:  $25,000- 
$200,000  total  for  up  to  three  years. 

Estimated  Average  Size  of  Awards: 
$25,000  for  one-year  preparatory 
projects;  $35,000  for  one-year 
complementary  activities  projects; 
$75,000  for  two-year  complementary 
activities  projects;  $50,000  for  year  one 
of  a  three-year  consortia  implementation 
project  with  a  $200,000  three-year  total. 

Estimated  Number  of  Awards:  12. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  36  months. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  82,  85, 
86,  97,  98,  and  99. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Special  Focus  Competition,  we  will 
award  grants  or  enter  into  cooperative 
agreements  that  focus  on  problem  areas 
or  improvement  approaches  in 
postsecondary  education.  We  have 
included  an  invitational,  priority  to 
encourage  proposals  designed  to 
-support  the  formation  of  educational 
consortia  of  institutions  and 
organizations  in  the  United  States  and 
the  European  Union  1o  encourage 
cooperation  in  the  coordination  of 
curricula,  the  exchange  of  students  and 
the  opening  of  educational 
opportunities  between  the  United  States 
and  the  European  Union.  The 
invitational  priority  is  issued  in 
cooperation  withthe  European  Union. 
European  institutions  participating  in 
any  consortium  proposal  responding  to 
the  invitational  priority  may  apply  to 
the  Eiuopean  Commission's  Directorate 
General  for  Education  and  Culture  for 
additional  funding  under  a  separate 
Eiutipean  competition. 

Priority 

The  Secretary  is  particularly 
interested  in  applications  that  meet  the 
following  invitational  priority. 
However,  an  application  that  meets  this 
invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications  (34  CFR  75.105(c)(1)). 

Invitational  Priority:  Projects  that 
support  consortia  of  institutions  of 
higher  education  that  promote 
institutional  cooperation  and  student 
mobility  between  the  United  States  and 
the  Member  States  of  the  European 
Union. 


Methods  fiir  Appljring  Selection  Criteria 

The  Secretary  gives  equal  weight  to 
the  listed  criteria.  Within  each  of  the 
criteria,  the  Secretary  gives  equal  weight 
to  each  of  the  factors. 

Selection  Criteria 

In  evaluating  applications  for  grants 
imder  this  program  competition,  the 
Secretary  uses  selection  criteria  chosen 
bom  those  listed  in  34  CFR  75.210. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs).  P.O.  Box 
1398.  Jessup,  MD  20794-1398, 
Telephone  (toll  ft-ee)  1-877-433-7827, 
fax  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free)  1-877- 
576-7734.  You  may  also  contact  ED 
Pubs  at  its  web  site:  http://www.ed.gov/ 
pubs/edpubs.html  or  you  may  contact 
ED  Pubs  at  its  e-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  number 
84.116J.  You  may  also  request 
application  forms  by  calling  732-544- 
2504  (fax  on  demand),  or  application 
guidelines  by  calling  202-358-3041 
(voice  mail)  or  submitting  the  name  of 
the  competition  and  your  name  and 
postal  address  to  FIPSE@ed.gov  (e-mail). 

Applications  are  also  listed  on  the 
FIPSE  Web  Site:  http://www.ed.gov/ 
FIPSE  e- APPLICATIONS  are  available 
at:  http://e-grants.ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal,  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339.  For  additional  program 
information  call  the  FIPSE  office  (202- 
502-7500)  between  the  hours  of  8  a.m. 
and'5  p.m..  Eastern  Time,  Monday 
through  Friday. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  number  listed 
under  For  Applications  Contact. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  number.  However,  the  Department 
is  not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  appHcations 
.  differ  from  those  in  EDGAR  (34  CFR  75.102). 
Under  the  Administrative  Procedure  Act  (5 
U.S.C.  553)  the  Department  generally  offers 
interested'parlies  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 


only  and  do  not  establish  new  substantive 

policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  Applications 

In  Fiscal  Year  2002  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  of  electronic 
submission  of  applications  to  include 
aidditional  grant  programs  and 
additional  discretionary'  grant 
competitions.  The  European 
Community-United  States  of  America 
Cooperation  Program  in  Higher 
Education  and  Vocational  Education 
and  Training  CFDA  84.116J  is  included 
in  the  pilot  project.  If  you  are  an 
applicant  under  the  Eiu'opean 
Community-United  States  of  America 
Cooperation  Program  in  Higher 
Education  and  Vocational  Education 
and  Training,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this 
e-APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the  Title  Page, 
(substitutes  for  the  ED  Form  424), 
Budget  Information-Non-Construction 
Programs  (substitutes  for  the  ED  Form 
524),  and  all  necessary  assurances  and 
certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application 
fax  a  signed  copy  of  the  Title  Page  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  the  Title  Page  from  the 
e-APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the 
e-APPLICATION  system.  You  will 
receive  an  automatic  acknowledgement, 
which  will  include  a  PR/ A  ward  number 
(an  identifying  number  unique  to  your   . 
application). 
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4.  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  the  Title 
Page.  j 

5.  Fax  the  Title  Page  to  the 
AppUcation  Control  Center  at  (202) 
260-1349. 

•  We  may  request  that  3rau  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  European 
Community-United  States  of  America 
Cooperation  Program  in  Higher 
Education  and  Vocational  Education 
and  Training  at:  http://e-grants.ed.gov. 

Due  to  software  upgrades,  it  is 
anticipated  that  the  e-Application 
software  will  be  unavailable  for  several 
days  in  mid-January.  The  t^ntative  dates 
for  this  system  down  time  are  January 
11-21,  2002.  Please  check  this  site  for 
future  updates  on  system  availability. 

We  have  included  additional 
information  about  the  e-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at 
1-888-293-6496;  or  in  the  Washington, 
DC,  areaat  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Regiflier.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1138-1138d. 

Dated:  January  8,  2002. 
Kenneth  W.  Tolo,  | . 

Acting  Deputy  Assistant  Secretary  for  Policy, 
Planning  and  Innovation,  Office  of 
Postsecondary  Education. 
IFR  Doc.  02-728  Filed  1-10-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

(CFDA  No.  84.116N] 

Fund  for  the  Improvement  of 
Postsecondary  Education— Special 
Focus  Competition  (Institutional 
Cooperation  and  Student  Mobility  in 
Postsecondary  Education  Among  ttie 
United  States,  Canada  and  Itexico); 
Notice  Inviting  Applications  tor  New 
Awards  for  Rscal  Year  (FY)  2002 

Purpose  of  Prpgmm:  To  provide 
grants  or  enter  into  cooperative 
agreements  to  improve  postsecondary 
education  opportunities  by  focusing  on 
problem  areas  or  improvement 
approaches  in  postsecondary  education. 

Eligible  Applicants:  Institutions  of 
higher  education  or  combinations  of 
institutions  and  other  public  and  private 
nonprofit  institutions  and  agencies. 

Applications  Available:  January  18, 
2002. 

Deadline  for  Transmittal  of 
Applications:  March  29,  2002. 

Deadline  for  Intergovernmental 
fleview.July  15.  2002. 

Available  Funds:  $300,000  for  FY 
2002. 

Estimated  Range  of  Awards:  $30,000 
for  FY  2002.$200,000-$215,000  for 
four-year  duration  of  grant. 

Estimated  Average  Size  of  Awards' 
$30,000  for  FY  2002.  $210,000  for  four- 
year  duration  of  grant. 

Estimated  Number  of  Awards:  10. 

Note:  The  Department  is' not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  48  months. 

Page  Umit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  yoiu  application.  You  must, 
limit  your  narrative  to  the  equivalent  of 
no  more  than  twenty  (20)  double-spaced 
pages  using  the  following  standards: 

•  A  "page"  is  8.5"  x  11"  on  one  side  . 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  the 
title  page,  the  budget  section,  including 
the  narrative  budget  justification,  the 
assurances  and  certifications,  the 
restunes,  the  bibliography,  or  the  letters 
of  support. 

Chir  reviewers  will  not  read  any  pages 
of  your  application  narrative  that — 


•  Exceed  the  page  limit  if  you  apply 
these  standards;  or 

•  Exceed  the  equivalent  of  the  page 
limit  if  you  apply  other  standards. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74.  75,  77,  79,  80,  82,  85, 
86,  97,  98,  and  99. 

Supplementary  Information:  This 
program  is  a  Special  Focus  Competition 
to  support  projects  addressing  a 
particular  problem  area  or  improvement 
approach  in  postsecondary  education. 
The  competition  also  includes  an 
invitational  priority  to  encourage 
proposals  designed  to  support  the 
formation  of  educational  consortia  of 
American,  Canadian  and  Mexican 
institutions  to  encourage  cooperation  in 
the  coordination  of  curricula,  the 
exchange  of  students  and  the  opening  of 
educational  opportunities  throughout 
North  America.  The  invitational  priority 
is  issued  in  cooperation  with  Canada 
and  Mexico.  Canadian  and  Mexican 
institutions  participating  in  any 
consortitun  proposal  responding  to  the 
invitational  priority  may  apply, 
respectively,  to  Human  Resources 
Development  Canada  and  the  Mexican 
Department  of  Public  Education  for    , 
additional  funding  under  separate 
Canadian  and  Mexican  competitions. 

Priority 

We  are  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority. 

Under  34  CFR  75.105(C)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

Invitational  Priority:  Projects  that 
support  consortia  of  institutions  of 
'  higher  education  that  promote 
institutional  cooperation  and  student 
mobility  among  the  United  States, 
Canada,  and  Mexico. 

Methods  for  Appl3ring  Selection  Criteria 

We  give  equal  weight  to  the  listed 
criteria.  Within  each  of  the  criteria,  we 
give  equal  weight  to  each  of  the  factors. 

Selection  Criteria 

In  evaluating  applications  for  grants 
under  this  program  competition,  we  use 
selection  criteria  chosen  from  those 
hsted  in  34  CFR  75.210  of  EDGAR. 

For  Applications  or  Information 
Contact:  Fimd  for  the  Improvement  of 
Postsecondary  Education  (FIPSE),  U.S. 
Department  of  Education,  1990  K  Street, 
NW,  8th  Floor,  Washington,  DC  20006- 
8544.  You  may  also  request  application 
forms  by  calling  732-544-2504  (fax  on 
demand),  or  application  guidelines  by 
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calling  202-358-3041  (voice  mail)  or 
submitting  the  name  of  the  competition 
and  your  name  and  postal  address  to 
FIPSE@ED.GOV  (e-mail). 

Applications  are  also  listed  on  the 
FIPSE  Web  Site:  http:// 
www.ed.gov.FIPSE 

e-APPLICATIONS  are  available  at: 
http://e-grants.ed.gov 

If  you  use  a  telecom  munications 
device  for  the  deaf  (TDD)  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339.  For 
additional  program  information  call  the 
FIPSE  office  (202-502-7500)  between 
the  hours  of  8  a.m.  and  5  p.m..  Eastern 
time,  Monday  through  Friday. 

Individuals  with  msabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  ntunber  listed 
imder  For  Applications  or  Information 
Contact. 

Individuals  with  disabilities  also  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  fonnat  by  contacting 
that  niunber.  However,  the  Department 
is  not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Application  Procedures 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  electronic 
apphcations  differ  from  those  in  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  (34  CFR 
75.102).  Under  the  Administrative  Procedure 
Act  (5  U.S.C.  553)  the  Department  generally 
offers  interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Pro}ect  for  Electronic  Submission 
of  Applications 

In  Fiscal  Year  2002,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  project  of  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  Program  for  North 
American  Mobility  in  Higher  Education 
(CFDA  No.  84.1 16N)  is  one  of  the 
programs  included  in  this  prdject.  If  you 
are  an  applicant  under  the  Program  for 
North  American  Mobility  in  H^er 
Education,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  fonnat. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 


your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

•  If  you  participate  in  this 
e-APPLICATION  pilot,  please  note  the 
following:  * 

•  Your  participation  is  volimtary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  dociunents 
electronically,  including  the  Title  Page, 
(substitutes  for  the  ED  Form  424), 
Budget  Sununsiry  Form  (substitutes  for 
the  ED  Form  524),  and  all  necessary 
assiuances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application 
fax  a  signed  copy  of  the  Title  Page 
(replaces  ED  424)  to  the  ApplicationQ 
Control  Center  after  the  following  these 
steps: 

1.  Print  the  Title  Page  from  the 
e-APPLICATION  system. 

2.  Make  siu«  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
yoiu  electronic  application  via  the 
e-APPLICATION  system.  You  will 
receive  an  automatic  acknowledgement, 
which  will  include  a  PR/ A  ward  number 
(an  identifying  number  unique  to  youi 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  the  Title 
page. 

5.  Fax  the  Title  page  to  the 
Application  Control  Center  at  (202) 
260-1349  within  three  working  days  of 
submitting  yotu  electronic  application. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Program  for  North 
American  Mobility  in  Higher 

Education  at:  http://e-grants.ed.gov. 

Due  to  software  upgrades,  it  is 
anticipated  that  the  e-Application 
software  will  be  unavailable  for  several 
days  in  mid-January.  The  tentative  dates 
for  this  system  down  time  are  January 
11-21,  2002.  Please  check  this  site  for 
future  updates  on  system  availability. 

We  have  included  additional 
information  about  the  e-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

Electronic  Access  to  This  Dociunent 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 


Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF.  call  the  U.S.  Government 
Printing  Office  (GPO)  toll  free  at 
1^88-293-6498;  or  in  the  Washington 
DC.  area  at  (202)-512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/naTa/ 
index.html. 

Program  Authority:  20  U.S.C.  1136-1138d. 
Dated:  January  8,  2002. 
Kenneth  W.  Tolo. 

Acting  Deputy  Assistant  Secretary,  Policy 
Planning  and  Innovation.  Office  of 
Postsecondary  Education . 
[FR  Doc.  02-729  Filed  1-10-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Docket  No.  ER9fr-4S1 2-002,  et  al.] 

Conaolidated  Water  Powwr  Company, 
et  al.;  Eleclrtc  Rate  and  Corporate 
Regulation  HIinga 

January  7,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Consolidated  Water  Power  Company 

(Docket  No.  ER98-45 1 2-002 1 

Take  notice  that  on  December  27. 
2001,  Consolidated  Water  Power 
Company  (CWPCo)  tendered  for  filing 
with  the  Federal  Energy  Regidatory 
Commission  (Commission)  an  updated 
market  analysis  pursuant  to 
Commission  Order. 
Comment  Date:  January  17,  2002. 

2.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-677-0O0) 

Take  notice  that  on  January  2,  2002, 
Cinergy  Services.  Inc.  (Provider) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  imder  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 
Provider  and  Cinei;gy  Services.  Inc. 
(Customer)  (AREF#  69637578).This 
service  agreement  has  a  yearly  firm 
transmission  service  with  American 
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Electric  Power  via  the  Gibson  Unit  Nos. 
1-5  Generating  Station. 

Provider  and  Customer  are  requesting 
an  effective  date  of  January  1 ,  2002. 

Comment  Date:  January  22,  2002. 

3.  Qnergy  Services,  Inc. 

[Docket  No.  ER02-678-0001 

Take  notice  that  on  January  2,  2002, 
CinMgy  Services,  Inc.  (Provider) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 
Provider  and  Cinergy  Services.  Inc. 
(Customer)  (AREF#  69637579).  This 
service  agreement  has  a  yearly  firm 
transmission  service  with  American 
Electric  Power  via  the  Gibson  Unit  Nos. 
1-5  Generating  Station. 

Provider  and  Customer  are  requesting 
an  (effective  date  of  January  1,  2002. 

Comment  Date:  January  22,  2002. 

4.  Qnergy  Services,  Inc. 

(Docket  No.  ER02-679-000) 

Take  notice  that  on  January  2,  2002, 
Cinergy  Services,  Inc.  (Provider) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 
Provider  and  Allegheny  Energy  Supply 
Company,  LLC  (Customer)  (OASIS# 
69630559).  This  service  agreement  has  a 
yearly  firm  transmission  service  with 
American  Electric  Power  via  Enron 
Wheatland  Control  Area. 

Provider  and  Customer  are  requesting 
an  effective  date  of  January  1,  2002. 

Comment  Date:  January  22,  2002. 

5.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-680-0001  | 

Take  notice  that  on  January  2,  2002, 
Cinergy  Services,  Inc.  (Provider) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 
Provider  and  Cinergy  Services,  Inc. 
(Customer)  (AREF#  69634099).  This 
service  agreement  has  a  yearly  firm 
transmission  service  with  Ameren  via 
the  Gibson  Unit  Nos.  1-5  Generating 
Station. 

Provider  and  Customer  are  requesting 
an  effective  date  of  January  1,  2002. 

Comment  Date:  January  22,  2002. 

6.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-681-O00) 

Take  notice  that  on  January  2, 2002, 
Cinergy  Services,  Inc.  (Provider) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 


Provider  and  Allegheny  Energy  Supply 
Company.  LLC  (Customer)  (OASIS# 
69630557).  This  service  agreement  has  a 
yearly  firm  transmission  service  with 
American  Electric  Power  via  Enron 
Wheatland  Control  Area. 

Provider  and  Customer  are  requesting 
an  effective  date  of  January  1,  2002. 

Comment  Date:  January  22,  2002. 

7.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-682-000] 

Take  notice  that  on  January  2,  2002, 
Cinergy  Services,  Inc.  (Provider) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  imder  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 
Provider  and  Cinergy  Services,  Inc. 
(Customer)  (AREF#  69637581).  This 
service  agreement  has  a  yearly  firm 
transmission  service  with  Dayton  Power 
&  Light  via  the  Miami  Fort  Generating 
Station. 

Provider  and  Customer  are  requesting 
an  effective  date  of  January  1,  2002. 

Comment  Date:  January  22,  2002. 


8.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-683-O00] 

Take  notice  that  on  January  2,  2002, 
Cinergy  Services,  Inc.  (Provider) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service  ' 
Tariff  (OATT)  entered  into  between 
Provider  and  Cinergy  Services,  Inc. 
(Customer)  (AREF#  69652525).This 
service  agreement  has  a  yearly  firm 
transmission  service  with  Louisville 
Operating  Companies  via  the  Gibson 
Unit  Nos.  1-5  Generating  Station. 

Provider  and  Customer  are  requesting 
an  effective  date  of  January  1,  2002. 

Comment  Date:  January  22,  2002. 

9.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-684-0001 

Take  notice  that  on  January  2,  2002, 
Cinergy  Services,  Inc.  (Provider) 
tendered  for  filing  a  Firm  Point-To-Point 
Service  Agreement  under  Cinergy's 
Open  Access  Transmission  Service 
Tariff  (OATT)  entered  into  between 
Provider  and  Cinergy  Services,  Inc. 
(Customer)  (AREF#  69637945).  This 
service  agreement  has  a  yearly  firm 
transmission  service  with  Louisville 
Operating  C(^panies  via  the  Gibson 
Unit  Nos.  1-5  Generating  Station. 

Provider  and  Customer  are  requesting 
an  effective  date  of  January  1,  2002. 

Comment  Date:  January  22,  2002. 

10.  Commonwealth  Edison  Company 

[Docket  No.  ER02-685-0001 

Take  notice  that  on  January  2, 2002, 
Commonwealth  Edison  Company 


(ComEd)  submitted  for  filing  with  the 
Federal  Energy  Regidatory  Commission 
(Commission)  revised  interconnection 
agreements  between  ComEd  and  its 
affiliate,  Exelon  Generation  Company. 
ComEd  requests  an  effective  date  for  the 
revised  interconnection  agreements  of 
January  3,  2002,  and,  accordingly,  seeks 
waiver  of  the  Commission's  notice 
requirements.  ComEd  states  that  a  copy    - 
of  the  filing  was  served  on  Exelon 
Generation  Company  and  the  Illinois 
Commerce  Commission. 
Comment  Date:  January  22,  2002. 

11.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-558-001)    , 

Take  notice  that  on  January  2,  2002, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a  revised 
Exhibit  1  to  the  Generation- 
Transmission  Interconnection 
Agreement  (Substitute  Revised  Service 
Agreement  No.  79)  between  ATCLLC 
and  Wisconsin  Electric  Power 
Company. 

A'TCLLC  requests  an  effective  date  of 
January  1,  2001. 

Comment  Date:  January  22,  2002. 

12.  Ameren  Energy,  Inc.  on  behalf  of 
Union  Electric  Company  d^/a 
AmerenUE  and  Ameren  Energy 
Generating  Company 

[Docket  No.  ER02-674-000] 

Take  notice  that  on  January  2,  2002, 
Ameren  Energy,  Inc.  (Ameren  Energy), 
on  behalf  of  Union  Electric  Company 
d/b/a  AmerenUE  and  Ameren  Energy 
Generating  Company  (collectively,  the 
Ameren  Parties),  pursuant  to  section 
205  of  the  Federal  Power  Act,  16  U.S.C. 
824d,  and  the  market  rate  authority 
granted  to  the  Ameren  Parties, 
submitted  for  filing  umbrella  power 
sales  service  agreements  under  the 
Ameren  Parties'  market  rate 
authorizations  entered  into  with  DTE 
Energy  Trading,  Inc.  Ameren  Energy 
seeks  Commission  acceptance  of  these 
service  agreements  effective  November 
21,  2001. 

Copies  of  this  filing  were  served  on 
the  public  utilities  commissions  of 
Illinois  and  Missouri  and  the  respective 
counterparty. 

Cbmment  Date:  January  22,  2002. 


13.  Ameren  Energy,  Inc.  on  behalf  of 
Union  Qectric  Company  dJb/ti 
AmerenUE  and  Ameren  Energy 
Generating  Company 

[Docket  No.  ER02-675-0001 

Take  notice  that  on  December  28, 
2001,  Am«en  Energy,  Inc.  (Ameren 
Energy),  on  behalf  of  Union  Electric 
Company  d/b/a  AmerenUE  and  Ameren 
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Energy  Generating  Company 
(collectively,  the  Ameren  Parties), 
pursuant  to  section  205  of  the  Federal 
Power  Act,  16  U.S.C.  824d,  and  the 
market  rate  authority  granted  to  the 
Ameren  Parties,  submitted  for  filing 
umbrella  power  sales  service  agreement 
under  the  Ameren  Parties'  market  rate 
authorizations  entered  into  with  TXU 
Energy  Trading  Company.  Ameren 
Energy  seeks  Commission  acceptance  of 
these  service  agreements  effective 
Novembers,  2001. 

Copies  of  this  filing  were  served  on    , 
the  public  utilities  commissions  of 
Illinois  and  Missouri  and  the  respective 
coimterparty. 

Comment  Date:  January  22,  2002. 

14.  Consolidated  Water  Power 
Company 

[Docket  No.ER02-676-fl00] 

Take  notice  that  on  January  2,  2002, 
Consolidated  Water  Power  Company 
(CWP)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  umbrella  service 
agreement  with  WPS  Energy  Services 
(WPS)  under  CWP's  market-based  rates 
tariff,  FERC  Electric  Rate  Schedule  No. 
1.  CWP  states  that  it  has  served  the 
Customer  with  a  copy  of  this  filing. 

CWP  requests  that  the  umbrella 
service  agreement  be  made  effective  on 
January  1,2002. 

Comment  Date:  January  22.  2002. 

15.  Dresden  Energy,  LL£,  Fairless 
Energy,  LLC  (formerly  S.W.E.C,  LLC), 
Armstrong  Energy  Limited  Partnership, 
LLLP,  Troy  Energy,  LLC 

[Docket  Nos.  ER02-22-001,  ER02-23^OOl, 
ER02-24-001,  ER02-25-O011 

Take  notice  that  on  January  3,  2002, 
Dresden  Energy,  LLC,  Fairless  Energy, 
LLC,  Armstrong  Energy  Limited 
Partnership,  T.I  .LP,  and  Troy  Energy, 
LLC  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  revised  Market-Based 
Rate  Tariff,  FERC  Electric  Tariff, 
Original  Volxune  No.  1  (Revised  Tariff) 
to  comply  with  a  letter  order  issued  by 
the  Commission  on  December  19.  2001, 
in  the  above-captioned  proceedings 
(Letter  Order).  Dresden  Energy;  LLC, 
S.W.E.C,  LLC,  Armstrong  Energy 
Limited  Partnership,  LLLP,  and  Troy 
Energy,  LLC,  97  FERC  1  61,277  (2001). 
S.W.E.C.,  LLC  changed  its  name  to 
Fairless  Energy,  LLC  and  the  company 
filing  reflects  the  name  change. 

Copies  of  the  filing  were  served  upon 
the  Ohio  Public  Service  Commission, 
The  Public  Service  Commission  of  West 
Virginia,  The  Pennsylvania  Public 
Service  Commission,  and  the  Virginia 
State  Corporation  Commission. 

Comment  Date:  January  24,  2002. 


18.  GNE.  LLC 

[Docket  No.  ER02-159-0011 

Take  notice  that  on  January  3,  2002, 
GNE,  LLC  (GNE)  tendered  its 
compliance  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  to  the  Commission's  letter 
order  issued  December  19.  2001  herein 
granting  its  application  for  authorization 
to  sell  electric  power  at  market  based 
rates. 

Comment  Date:  January  24,  2002. 

17.  Mirant  Delta,  LLC,  Mirant  Potrero, 
LLC 

[Docket  No.  ER02-198-0011 

Take  notice  that  on  January  2,  2002, 
Mirant  Delta,  LLC  and  Mirant  Potrero. 
LLC  (collectively.  Mirant)  submitted 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  filing  in 
compliance  with  the  Commission's 
directives  in  Mirant  Delta.  LLC  and 
Mirant  Potrero.  LLC.  97  FERC  f  61.284 
(2001). 

Commentltate:  January  23.  2002. 

18.  Boston  Edison  Company,  Cambridge 
Electric  Light  Company, 
Commonwealth  Electric  Company 

[Docket  No.  ER02-246-O01J 

Take  notice  that  on  January  3,  2002. 
Boston  Edison  Company  (BECo). 
Cambridge  Electric  Light  Company 
(Cambridge)  and  Commonwealth 
Electric  Company  (Commonwealth) 
(collectively,  the  NSTAR  Companies), 
tendered  for  filing  revised  Market-Based 
Rate  Tariffs.  FERC  Electric  Tariffs, 
Original  Volxune  Nos.  10, 10  and  8 
respectively  to  comply  with  a  letter 
order  issued  by  the  Commission  on 
December  19,  2001  in  the  above- 
captioned  proceedings.  NSTAR 
Companies,  97  FERC  1  61.288  (2001). 

The  NSTAR  Companies  state  that  they 
served  copies  of  the  filing  on  the 
Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  Date:  January  23.  2002. 

19.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-285-O011 

Take  notice  that  on  January  3.  2002. 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a 
Compliance  Filing  in  association  with 
ATCLLC's  earlier  filing  (dated 
November  7,  2001)  of  its  proposed 
revisions  its  Open  Access  Transmission 
Tariff  to  provide  for  ATCLLC's 
collection  of  must  run  generation  costs 
from  network  customers  on  a  phase-in 
basis.  ATCLLC's  Compliance  Filing 
incorporates  certain  modifications 
identified  in  the  Commission's  Order 
conditionally  accepting  tariff  changes 


proposed  by  ATCLLC.  to  be  effective 
December  1.  2001,  Wisconsin  Electric 
Power  Company.  97  FERC  1  61,337 
(2001). 
Comment  Date:  January  23,  2002. 


20.  Delmanra  Power  &  Light  Company 

[Docket  No.  ER02-634-0011 

Take  notice  that  on  January  2.  2002, 
Delmarva  Power  &  Light  Company 
(Delmarva)  tendered  for  filing  a  cover 
sheet  and  a  revised  page  44  to 
supplement  its  December  28.  2001  filing 
of  an  executed  Interconnection 
Agreement  between  Delmarva  and  the 
Delaware  Municipal  Electric 
Corporation  (DEMEC). 

Delmarva  respectfully  requests  that 
the  Interconnection  Agreement  with  the 
cover  sheet  and  revised  page  44  to 
become  effective  on  December  31,  2001, 
the  date  on  which  Delmarva  originally 
requested  the  Interconnection 
Agreement  to  become  effective. 

Copies  of  the  filing  were  served  upon 
the  Delaware  Public  Service 
Commission,  the  Maryland  Public 
Service  Commission  and  the  Virginia 
State  Corporation  Commission. 

Comment  Date:  January  22,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

C  B.  Spencer.  ' 

Acting  Secretary. 

[FR  Doc.  02-697  Filed  1-10-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunsiiine  Act;  Notice  of  Meeting 

January  8.  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Simshine  Act  (Pub. 
L.  No.  94-409),  5  U.S.C.  552b: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  January  16.  2002  (30 
Minutes  Following  Regular  Commission 
Meeting). 

place:  Room  2C.  888  First  Street,  NE., 
Washington.  DC  20426.      |' 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Docket  No. 
RM02-4-000,  Critical  Eneigy 
Infrastructure  Information,  Docket  No. 
Pl,02-1-O00,  Treatment  of  Previously 
Public  Documents. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
C.B.  Spencer,  Acting  Secretary, 
Telephone  (202)  208-040a 

CB.  Spencer, 

Acting  Secretary. 

IFR  Doc.  02-840  Filed  1-9-02: 10:00  am) 

BauNG  CODE  snr-oi-p 


DEPARTMENT  OF  ENERGY 

FMeral  Energy  Regulatory 
Commission 

Sunshine  Act  Notice  of  Meeting 

January  9,  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(a)  of  the 
Government  in  the  Sunshine  Act  (Pub. 
L.  No;  94-409).  5  U.S.C  552B: 
AGENCY  HOLDING  MEETMG:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  January  16,  2002, 10:00 
a.m. 

PLACE:  Room  2C,  888  First  Street,  NE., 
Washington,  DC  20426. 
STATUS:  Open.  | 

MATTERS  TO  BE  CONSIDEREl!):  Agenda. 

*  Note —  Items  Listed  on  the  Agenda  May 
Be  Deleted  Without  Further  Notice. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
C.B.  Spencer,  Acting  Secretary, 
Telephone  (202)  208-0400,  for  a 
Recording  Listing  Items  Stricken  From 
or  Added  to  the  Meeting,  Call  (202) 
208-1627. 

This  is  a  list  of  matters  to  be 
considered  by  the  commission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 


examined  in  the  reference  and 
information  center. 

781st— Meeting  January  16,  2002,  Regular 
Meeting,  10:00  a.m. 

Administrative  Agenda 

A-1. 
Docket*  AD02-1,  000,  Agency 
Administrative  Matters 
A-2. 
Docket*  AD02-7.  000.  Customer  Matters, 
Reliability,  Security  and  Market 
Operations 

Markets,  TarifiEs  and  Rates— Electric 

E-1. 
Docket*  AD02-6,  000,  Infrastructure 
Discussion  in  the  Northeast 
E-2. 

Omitted 
E-3. 
Docket*  ER02-407,  000,  Geysers  Power 
Company,  LLC 

Omitted 
E-5. 
Docket*  QF87-492,  003,  American  Ref- 
Fuel  Company  of  Delaware  Valley.  L.P. 
E-6. 
Docket*  EROO-1379,  000,  Ameren  Services 

Company 
Other*s  EROO-1386,  000.  Ameren  Services 

Company 
EROO-2068,  000,  Ameren  Services 

Company 
EROO-2361,  000.  Ameren  Services 

Company 
EROO-2365,  000,  Ameren  Services 

Company 
EROO-2365,  001,  Ameren  Services 

Company 
EROl-1969,  000,  Ameren  Services 
Company 
E-7. 
Docket*  ER02-371,  000,  American  Electric 
Power  Service  Corporation 
E-8. 

Omitted 
E-9. 
Docket*  TX02-1,  000,  Pinnacle  West 
Capital  Corporation 
E-10. 
Docket*  TX97-8.  000,  PECO  Energy 
Company 
E-11. 
Docket*  TX98-2,  000,  Public  Service 
Company  of  Colorado 
E-12. 
Docket*  ER99-4392,  001,  Southwest  Power 
Pool,  Inc. 
E-13. 

Omitted 
E-14. 
Docket*  ER02-146,  000.  CalPeak  Power- 

Panoche  LLC 
Other*s  ER02-147. 000.  CalPeak  Power- 

Vaca  Dixon  LLC 
ER02-148, 000.  CalPeak  Power-Enterprise 

LLC 
ER02-149,  000.  CalPeak  Power-Border  LLC 
E-15. 
Docket*  ER02-381,  000.  Southwestern 
Electric  Power  Company 
E-16. 

Omitted 
E-1 7. 


Docket*  ER02-394,  000.  International 
Transmission  Company 
E-1 8. 

Omitted 
E-19. 
Docket*  ELOO-62.  037.  ISO  New  England. 
Inc. 
E-20. 
Docket*  ELOl-89,  001,  Morgan  Stanley 
Capital  Group  Inc.  v.  California 
Independent  System  Operator 
Corporation 

Miscellaneous  Agenda 

M-1. 
Reserved 

Markets,  TarifEs  and  Rates — Gas 

G-1. 
Docket*  RP99-301, 035.  ANR  Pipeline 
Company 
&-2. 
Docket*  RPOl-190,  000.  Kern  River  Gas 
Transmission  Company 
G-3. 

Omitted 
G-4. 
Docket*  RP02-85,  000,  Tennessee  Gas 

Pipeline  Company 
Other*s  RP02-114,  000.  Tennessee  Gas 
Pipeline  Company 
G-5. 
Docket*  RPOl-292.  000.  Mississippi  River 

Transmission  Corporation 
Other#s  TMOO-1-25, 000.  Mississippi 

River  Transmission  Corporation 
TMOO-1-25.  001,  Mississippi  River 

Transmission  Corporation 
TMOO-1-25,  002.  Mississippi  River 

Transmission  Corporation 
TMOO-1-25.  003,  Mississippi  River 

Transmission  Corporation 
TMOO-1-25.  004,  Mississippi  River 

Transmission  Corporation 
TMOO-1-25,  005.  Mississippi  River 

Transmission  Corporation 
TMOO-1-25.  006.  Mississippi  River 

Transmission  Corporation 
TMOO-1-25.  007.  Mississippi  River 

Transmission  Corporation 
TMOO-1-25,  008,  Mississippi  River 

Transmission  Corporation 
RPOl-292. 001,  Mississippi  River 

Transmission  Corporation 
RPOl-292. 002.  Mississippi  River 

Transmission  Corporation 
RPOl-292.  003.  Mississippi  River 

Transmission  Corporation 
RPOl-292,  004.  Mississippi  River 

Transmission  Corporation 
RP01-292i  005.  Mississippi  River 
Transmission  Corporation 
G-6. 

Omitted 
G-7. 

Omitted 
G-8. 
Docket*  RPOO-325.006.  Colorado 

Interstate  Gas  Company 
Other*s  RPOl-38. 003.  Colorado  Interstate 
Gas  Company 
G-9. 

Omitted 
G-10. 
Docket*  RMOl-9. 000.  Reporting  of  Natural 
Gas  Sales  to  the  California  Market 
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G-ll. 
Docket*  PROl-15. 001,  Green  Canyon  Pipe 
Line  Company,  L.P. 
G-12. 
Docket*  RPOO-390.  003.  Granite  State  Gas 

Transmission,  Inc. 
C)ther#s  RPOO-390.  002,  Granite  State  Gas 
Transmission,  Inc. 

Energy  Projects — Hydro 

H-1. 

Omitted 
H-2. 
Docket*  AD02-8.  000,  Third  Report  to 
Congress  on  Appropriateness  of 
Statutory  Limit  on  Government  Dam 
Annual  Charges  under  Section  10(e)  of 
the  Federal  Power  Act 
H-3. 

Omitted 
H-4. 
Docket*  P-2216. 056,  New  York  Power 
Authority 
H-5. 
Docket*  P-2107.  Oil.  Pacific  Gas  and 
Electric  Company 

Energy  Projects — Certificates 

C-1. 
Docket*  CPOl-94. 000.  Nomew  Energy 

Supply,  Inc.  and  Norse  Pipeline,  L.L.C. 
Other*s  CPOl-95,  000.  Nomew  Energy 

Supply.  Inc. 
CPOl-96.  000,  Nomew  Energy  Supply.  Inc. 
CPOl-97, 000.  Nornew  Energy  Supply.  Inc. 

and  Norse  Pipeline.  L.L.C. 
C-2. 
Docket*  CP02-10.  000,  Transcontinental 

Gas  Pipe  Line  Corporation 
C-3. 
Docket*  CPOl-442,  000.  Black  Marlin 

Pipeline  Company,  MCNIC  Black  Marlin 

Offshore  Company  and  WBI  Offshore 

Pipeline,  Inc. 
Other#s  CPOO-140,  000,  Black  Marlin 

Pipeline  Company,  MCNIC  Black  Marlin 

Offshore  Company  and  WBI  Offshore 

Pipeline.  Inc. 
C-4. 
Docket*  CPOl-22. 002.  North  Baja  Pipeline 

LLC 
Other*s  CPOl-23.  000,  North  Baja  Pipeline 

LLC 
CPOl-24, 000.  North  Baja  Pipeline  LLC 
CPOl-25. 000.  North  Baja  Pipeline  LLC 
CPOl-22.  000.  North  Baja  Pipeline  LLC 
C-5. 

Omitted 
C-6. 
Docket*  CPOl-80,  001,  East  Termessee 

Natural  Gas  Company 

CB.  Spencer,    . 

Acting  Secretary. 

IFR  Doc.  02-844  Filed  1-9-02;  11:00  am] 

BHJJNG  CODE  8717-01-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[NV068-NOA;  FRL-7128-1] 

Adequacy  Status  of  the  Clark  County, 
Nevada  Submitted  PM10  Attainment 
Plan  for  Transportation  Conformity 
Purposes 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  Adequacy 

Determination. 

SUMMARY:  In  this  notice,  EPA  is 
notifying  the  public  that  we  have  found 
that  the  motor  vehicle  emissions 
budgets  contained  in  the  submitted 
Clark  County  (Las  Vegas,  NV)  serious 
area  fine  particulate  matter  (PMIO) 
attainment  plan  are  adequate  for 
transportation  conformity  purposes.  As 
a  result  of  oiu-  finding,  the  Clark  Coimty 
Regional  Transportation  Commission 
and  the  Federal  Highway 
Administration  must  use  the  PMIO 
motor  vehicle  emissions  budgets  fit)m 
the  submitted  plan  for  future  conformity 
determinations. 

DATES:  This  determination  is  effective 
January  28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
finding  is  available  at  EPA's  conformity 
web  site:  http://www.epa.gov/oms/traq, 
(once  there,  click  on  the  "Conformity" 
button,  then  look  for  "Adequacy  Review 
of  SIP  Submissions  for  Conformity"). 
You  may  also  contact  Karina  O'Connor. 
U.S.  EPA,  Region  IX.  Air  Division  AIR- 
2,  75  Hawthorne  Street,  San  Francisco, 
CA  94105;  (775)  687-4670  ext.  3112  ot 
oconnoT.kanna@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

This  notice  annoimces  our  finding 
that  the  emissions  budgets  contained  in 
the  PMIO  State  Implementation  Plan  for 
Clark  Ck)unty,  submitted  by  the  State  of 
Nevada  on  July  23,  2001,  are  adequate 
for  transportation  conformity  purposes. 
EPA  Region  IX  made  this  finding  in  a 
letter  to  the  Nevada  Division  of 
Environmental  Protection  on  November 
9,  2001.  We  are  also  announcing  this 
finding  on  our  conformity  web  site: 
http://www.epa.gov/oms/traq,  (once 
-  there,  click  on  the  "Conformity"  button, 
then  look  for  "Adequacy  Review  of  SIP 
Submissions  for  Conformity"). 

Transportation  conformity  is  required 
by  section  176(c)  of  the  Clean  Air  Act. 
Our  conformity  rule  requires  that 
transportation  pleins.  programs,  and 
projects  conform  to  state  air  quality 
implementation  plans  (SIPs)  and 
establishes  the  criteria  and  procedures 
for  determining  whether  or  not  they  do. 


Conformity  to  a  SIP  means  that 
transportation  activities  ytrill  not 
produce  new  air  quality  violations, 
worsen  existing  violations,  or  delay 
timely  attainment  of  the  national 
ambient  air  quality  standards. 

The  criteria  by  which  we  determine 
whether  a  SIP's  motor  vehicle  emission 
budgets  are  adequate  for  conformity 
purposes  are  outlined  in  40  CFR 
93.118(e)(4).  One  of  these  criteria  is  that 
the  plan  provide  for  attainment  of  the 
relevant  ambient  air  quality  standard  by 
the  applicable  Clean  Air  Act  attainment 
date.  We  have  preliminarily  determined 
that  the  Clark  County  PMIO  plan  does 
provide  for  attainment  of  the  PMIO 
standards  and.  therefore,  can  be  found 
adequate. 

We  have  described  our  process  for 
determining  the  adequacy  of  submitted 
SIP  budgets  in  guidance  (May  14. 1999 
memo  titled  "Conformity  Guidance  on 
Implementation  of  March  2. 1999 
Conformity  Coiut  Decision").  We 
followed  this  guidance  in  making  oiu- 
adequacy  determination  on  the 
emissions  budgets  contained  in  the 
Clark  County  PMIO  plan. 

Authority:  42  U.S.C.  74bl-7671q. 

Dated:  December  16.  2001. 
Wayne  Nastri, 

Regional  Administrator.  Region  IX. 
[FR  Doc.  02-704  Filed  1-10-02;  8:45  ami 
BNJJNG  CODE  aseo-so-p  . 

ENVIRONMENTAL  PRbTECTION 
AGENCY 

[ER-fRL-662S-4] 

Environmental  Impact  Staten^ents; 
Notice  of  Availability 

Responsible  Agency:  Office  of 
FederalActivities.  General  Information 
(202)564-7167  www.epa.gov/oeca/ofa. 

Weekly  receipt  of  Environmental  Impact 

Statements 
Filed  December  31.  2001  Through 

January  04.  2002 
Pursuant  to  40  CFR  1506.9. 

EIS  No.  020000.  FINAL  EIS.  AFS.  ID. 
MT.  LemhiPass  National  Historic 
Landmark  Management  Plan, 
Implementation.  Beaverhead- 
Deerlodge  National  Forest. 
Beaverhead  County.  MT  and  Salmon- 
Challis  National  Forest.  Lemhi 
Coimty.  ID.  Wait  Period  Ends: 
February  11.  2002.  Contact:  Katie  R. 
Bump  (406)  683-3955. 

EIS  No.  020001.  FINAL  EIS,  BLM.  NV. 
Phoenix  Project.  Current  Mining 
Operations  and  Processing  Activities 
Expansion.  Battle  Mountain.  Plan  of 
Operations  Approval.  Lander  County, 
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NV.  Wait  Period  Ends:  February  11. 
2002,  Contact:  Pam  Jamecke  (775) 
635-4144.  This  document  is  available 
on  the  Internet  at:  http:// 
www.nv.  blm  .gov/battlemountain . 
EIS  No.  020002.  DRAFT  EIS,  FHW.  TN. 
Route  475  (Knoxville  Beltway) 
Construction,  1-75  south  of  Knoxville 
to  1-75  north  of  Knoxville,  Funding, 
US  Army  COE  Section  10  and  404 
Pennits  and  NPDES  Pennit  Issuance, 
Loudon,  Roane,  Knox  and  Anderson 
Coimties,  TN  ,  Comment  Period  Ends: 
February  25,  2002,  Contact:  Charles  S. 
Boyd  (615) 781-5770. 
EIS  No.  020003,  FINAL  EIS.  FHW,  MO, 
US  65  Improvements,  County  Road 
65-122  South  to  Route  BE  Intersection 
south  of  Buffalo,  Fimding  and  US 
Army  COE  Section  404  Permit 
Issuance,  Dallas  County.  MO  ,  Wait 
Period  Ends:  February  11,  2002. 
Contact:  Don  Neumaim  (573)  636- 
7104. 
EIS  No.  020004,  DRAFT  SUPPLEMENT. 
NOA,  Pelagic  Sargassimi  Habitat 
Fishery  Management  Plan. 
Implementation.  Updated  Information 
concerning  the  Public's  Opportunity 
to  Conmient  on  Proposed  Actions 
South  Atlantic  Region,  Comment 
Period  Ends:  February  25,  2002, 
Contact:  Joseph  E.  Powers  (727)  570- 
5301. 
EIS  No.  020005,  FINAL  EIS.  AFS.  ID. 
Little  Weiser  Landscape  Vegetation 
Management  Project,  Implementation, 
Council  Ranger  District,  Payette 
National  Forest,  Adams  County.  ID. 
Watt  Period  Ends:  February  11.  2002. 
Contact:  Faye  Krueger  (208)  253-      * 
0100.  This  document  is  available  on 
the  Internet  at:  http://fsJed.us/r4/ 
payette/main.html. 
EIS  No.  020006,  DRAFT  SUPPLEMENT, 
NOA,  CA,  San  Francisco  Bay  National 
Estuarine  Research  Reserve,  Proposed 
Designation  of  Three  Sites:  China, 
Camp  State  Park,  Brown's  Island 
Regional  Parks  District  and  Rush 
Ranch  Open  Space  Preserve, 
Additional  Information  regarding 
Commercial  Navigation  and 
Socioeconomic  Issues,  Contra  Costa, 
Marin,  and  Solano  Counties,  CA, 
Comment  Period  Ends:  February  25, 
2002,  Contact:  Nina  Garfield  (301) 
713-3132. 
EIS  No.  020007.  DRAFT  EIS.  BOR.  AZ, 
NV.  CA,  Implementation  Agreement 
(lA).  Inadvertent  Overrun  and 
Payback  Policy  (lOP),  and  Related 
Federal  Actions,  Implementation, 
Quantification  Settlement  Agreement 
(QSA),  Lower  Colorado  River,  In  the 
States  of  AZ,  CA  and  NV,  Comment 
Period  Ends:  March  12,  2002,  Contact: 
Bruce  D.  Ellis  (602)  216-3854. 


EIS  No.  020008.  FINAL  EIS,  FRC.  AZ. 
CA,  North  Baja  Pipeline  Project, 
Docket  Nos.  CPOl-22-000  and  CPOl- 
23-000.  Construction  and  Operation 
A  New  Natxual  Gas  Transmission 
Pipeline.  Land  Use  Plan  Amendment. 
Right-of-Way  Grant.  NPDES.  COE 
Section  10  and  404  Permits,  La  Praz 
and  Yuma  Counties,  AZ  and  Imperial, 
Kern,  Riverside.  Palo  Verde.  San 
Bernardino  and  San  Diego  Coimties. 
Wait  Period  Ends:  February  11.  2002, 
Contact:  Lynda  KastoU  (760)  337- 
4421. 

EIS  No.  020009,  FINAL  EIS,  AFS,  MT. 
Threemile  Stewardship  Project, 
Proposed  Short-Term  and  Long-Term 
Vegetation  and  Road  Management 
Activities,  Ashland  Ranger  District, 
Custer  National  Forest,  Powder  and 
Rosebud  Coimties,  MT,  Wait  Period 
Ends:  February  11,  2002,  Contact: 
Nancy  T.  Curriden  (406)  657-6200. 

Amended  Notices 

EIS  No.  010531.  DRAFT  EIS.  UAF.  CA. 
EL  Rancho  Road  Bridge  Project,  To 
Provide  a  Flood-Free  Crossing  at  San 
Antonia  Creek  to  Access  North 
Vandenberg  Air  Force  Base.  Santa 
Barbara  County.  CA  .  Comment  Period 
Ends:  February  25,  2002,  Contact:  Jack 
Bush  (703)  604-0553.  Revision  of  FR 
Notice  Published  on  12/21/2001:  CEQ 
Comment  Period  Ending  02/04/2002 
has  been  extended  to  02/25/2002. 

Dated:  January  8.  2002. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

(FR  Doc.  02-721  Filed  1-10-02;  8:45  am) 

BILLING  CODE  6S60-S0-U 


ENVIRONMENTAL  PROTECTION     . 
AGENCY 

[ER-FRL-6625-5] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  Section 
309  of  the  Clean  Air  Act  and  Section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  qf  Federal  Activities  at 
(202)  260-5076.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  May  18,  2001  (66  FR 
27647). 

Draft  EISs 

ERP  No.  D-AFS-J65009-00  Rating  LO. 
Programmatic  EIS — Kootena.  Idaho 


Panhandle,  and  Lolo  National  Forests, 
Forest  Plan  Amendments  for  Access 
Management  within  the  Selkirk  and 
Cabinet- Yaak  Grizzly  Bear  Recovery 
Zones,  ID,  WA  and  MT. 

Summary:  EPA  generally  supports  the 
Forest  Service's  preferred  alternative 
for  grizzly  bear  management  based  on 
site-specific  conditions  and  projects. 
EPA  questions  whether  resources  are 
sufficient  to  implement  the  preferred 
alternatives  and  road  management  for 
water  quality. 

ERP  No.  D-NPS-K65080-AZ  Rating  LO, 
Sunset  Crater  Volcano  National 
Monument,  General  Management 
Plan,  Implementation,  Flagstaff  Area. 
Coconina  County,  AZ. 

Summary:  EPA  has  no  objections  to  the 
Park  Service's  preferred  management 
plans  for  three  National  Monuments 
in  the  Flagstaff  area. 

ERP  No.  D-NPS-K65081-AZ  Rating  LO, 
Wupatki  National  Monument,  General 
Management  Plan,  Implementation, 
Flagstaff  Area,  Coconina  County,  AZ. 

Summary:  EPA  has  no  objections  to  the 
Park  Services 's  preferred  management 
plans  for  three  Natidhal  Monuments 
in  the  Flagstaff  area. 

ERP  No.  D-NPS-K65082-AZ  Rating  LO, 
Walnut  Canyon  National  Monument, 
General  Management  Plan. 
Implementation,  Flagstaff  Area, 
Coconina  County,  AZ. 

Summary:  EPA  has  no  objections  to  the 
Park  Service's  preferred  management 
plans  for  three  National  Monuments 
in  the  Flagstaff  area. 

ERP  No.  DS-COE-E34030-FL  Rating  LO, 
Central  and  Southern  Florida  Project, 
Indian  River  Lagoon-South  Feasibility 
Study,  Additional  Information, 
Restoration,  Protection  and 
Preservation,  Canals  denoted;  C-23. 
C-24,  C-25  and  C-44,  Comprehensive 
Everglades  Restoration  Plan,  (CERP), 
Martin  and  St.  Lucie  Counties,  FL. 

Summary:  EPA  supports  the  positive 
water  quality  and  habitat  benefits 
which  should  result  from  the 
proposed  IRLS  plan. 

ERP  No.  DS-GSA-K81011-CA  Rating 
EC2,  Los  Angeles  Federal  Buildings 
U.S.  Courthouse,  Construction  of  a 
New  Courthouse  in  the  Civic  Center, 
Additional  Information,  City  of  Los 
Angeles,  Los  Angeles  County,  CA. 
Summary:  EPA  expressed  continued 
environmental  concerns  with  the  lack 
of  information  regarding  comments 
GSA  received  on  the  DEIS,  building 
space  requirements,  and  traffic  and  air 
quality  impacts. 

Final  QSs 

ERP  No.  F-FHW-G40163-TX  m-10 
West  from  Taylor  Street  to  FM-1489, 
Construction  and  Reconstruction. 
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Central  Business  District  (CBD), 
Funding,  Right-of-Way  Permit  and  US 
Army  COE  Section  404  Permit 
Issuance,  Harris,  Fort  Bend  and 
Waller  Counties,  TX. 
Summary:  EPA  had  no  further 
comments  to  offer  on  the 
FinalEnvironmental  Impact 
Statement. 

Dated:  January  8.  2002. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  02-722  Filed  1-10-02;  8:45  am) 
BILUNG  C0D£  65e0-S0-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7128-2] 

National  Advisory  Council  for 
Environmental  Policy  and  Technology; 
Public  IMeeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  Under  the  Federal  Advisory 
Committee  Act,  P.L.  92463,  EPA  gives 
notice  of  a  meeting  of  the  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT). 
NACEPT  provides  advice  and 
recommendations  to  the  Administrator 
of  EPA  on  a  broad  range  of 
environinental  policy  and  management 
issues. 

NACEPT  consists  of  a  representative 
cross-section  of  EPA's  partners  and 
principle  constituents  who  provide 
advice  and  recommendations  on  policy 
issues  and  serve  as  a  sounding  board  for 
new  strategies  that  the  Agency  is 
developing. 

NACEPT  has  identified  emerging 
environmental  issues  and  trends  facing 
the  Agency  and  will  present  a  draft 
report  and  recommendations  to  the 
EPA.  In  addition,  NACEPT  will  report 
on  the  work  and  status  of 
subcommittees  and  workgroups. 
NACEPT  will  also  determine  next  steps 
in  continuing  its  role  as  a  strategic  and 
visionary  advisory  group.  The  meeting 
will  be  preceded  by  a  new  member 
administrative  orientation  session  on 
January  28,  2002. 

DATES:  NACEPT  will  hold  a  two-day 
public  meeting  on  Tuesday,  January  29. 
2002.  fi-om  8:30  a.m.  to  5:00  p.m..  and 
Wednesday.  January  30.  2002.  bom  8:30 
a.m.  to  1:00  p.m.  A  pre-meeting 
orientation  for  newly  appointed 
NACEPT  members  will  take  place  ft'om 
2:00-5:00  p.m.  on  Monday.  January  28. 
2002. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Alexandria  Old  Town  located 
at  1767  King  Street.  Alexandria.  VA. 
The  hotel  is  conveniently  located  across 
from  the  King  Street  Metro. 
SUPPLEMENTARY  INFORMATION:  Materials 
or  written  comments  to  the  Council  can  • 
be  sent  to  Peter  Redmond,  Designated 
Federal  Officer/NACEPT.  using  the 
contact  information  below  (e-mail  is 
preferred).  Also,  contact  Mr.  Redmond 
for  copies  of  the  draft  report  on 
emerging  trends  and  issues.  The  public 
.  is  welcome  to  attend  all  portions  of  the 
meeting;  members  of  the  public 
expecting  to  submit  written  comments 
and/or  make  brief  oral  statements 
(suggested  5-minute  limit)  during  the 
public  comment  session  are  encouraged 
to  contact  Mr.  Redmond  by  January  22. 
2002. 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access,  should 
contact  Mr.  Redmond  at  least  five 
business  days  prior  to  the  meeting  so 
that  appropriate  arrangements  can  be 
made. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  G.  Redmond,  Designated  Federal 
Officer/NACEPT, 

redmond,peter®epa.gov,  (ph)  202-564- 
1292,  (fax)  202-501-0661,  U.S.  EPA, 
Office  of  Cooperative  Environmental 
Management  (1601  A),  1200 
Pennsylvania  Avenue  NW,  Washington. 
D.C.  20460. 

Dated:  January  7,  2002. 
Peter  G.  Redmond, 

Designated  Federal  Officer/NACEPT.Office  of 
Cooperative  Environmental  Management. 
(FR  Doc.  02-705  Filed  1-10-02:  8:45  am] 

BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(FRL  7127-9] 

EPA  Science  Advisory  Board; 
Notification  of  Public  Advisory 
Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Pub.  L.  92-463.  notice 
is  hereby  given  that  the  Ecological 
Reporting  Panel  of  the  US  EPA  Science 
Advisory  Board's  (SAB)  Ecological 
Processes  and  Effects  Committee  (EPEC)- 
will  conduct  a  public  teleconference  on 
February  8.  2002  from  12:00  noon  to 
3:00  pm  Eastern  Standard  Time. 

Purpose  of  the  Meeting — ^The  purpose 
of  the  meeting  will  be  to  finalize  the 
Panel's  report,  A  Framework  for 
Reporting  on  Ecological  Condition.  The 
report  is  a  result  of  a  strategic  project 
begun  by  the  Ecological  Processes  and 


Effects  Committee  several  years  ago  to 
assist  the  Agency  to  more  systematically 
assess  and  report  on  the  condition  of 
ecological  resources  for  decision-makers 
and  the  public.  The  strategic  project 
arose  from  the  Committee's  experience 
reviewing  a  number  of  Agency  programs 
and  projects  such  as  those  designed  to 
assess  ecological  risks,  define  biological 
criteria,  monitor  and  report  on 
watershed  condition.  Given  the  time 
frame  of  the  strategic  project,  and  the 
need  to  set  it  aside  from  time  to  time  to 
conduct  priority  peer  reviews  for  the 
Agency,  new  members  were  appointed 
to  EPEC  over  the  course  of  the  project 
and  the  terms  of  other  members  ended. 
For  this  reason,  the  current  Ecological 
Reporting  Panel  is  composed  of  a  subset 
of  both  past  and  present  members  of 
EPEC  and  is  reporting  directly  to  the 
SAB  Executive  Committee. 

Availability  of  Review  Materials — 
Because  the  Panel  is  not  conducting  a 
review,  there  are  no  Agency  materials 
associated  with  the  meeting.  When  the 
Panel  reaches  agreement  on  the  draft 
report,  it  will  be  forwarded  to  the  SAB  . 
Executive  Committee  for  their 
consideration.  At  that  time,  the  draft 
report  will  be  posted  to  the  SAB 
Website  (http://www.epa.gov/sab). 

For  Further  Information — Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(3  minutes  or  less)  must  contact  Ms. 
Stephanie  Sanzone,  Designated  Federal 
Officer.  EPA  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue. 
NW.,  Washington,  DC  20460;  telephone 
(202)  564-4561;  FAX  (202)  501-0582;  or 
via  e-mail  at 

sanzone.stephanie@epa.gov.  Requests 
for  oral  comments  must  be  in  writing  (e- 
mail,  fax  or  mail)  and  received  by  Ms. 
Sanzone  no  later  than  noon  Eastern 
Time  on  February  5,  2002.  Additional 
instructions  on  how  to  participate  in  the 
conference  call  may  be  obtained  by 
contacting  Mary  Winston  at  (202)  564- 
4538,  or  via  e-mail  at 
winston.mary@epa.gov. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
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will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  die  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(imless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DEO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signatiire,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  foimd  on  the 
SAB  Website  [http://www.epa.gov/sab) 
and  in  The  FY2000  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  the 
Ms.  Sanzone  at  least  five  business  days 
prior  to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Donald  G.  Barnes, 

Staff  Director,  EPA  Science  Advisory  Board. 
(FR  Doc.  02-703  Filed  1-10-02;  8:45  am) 
BHJJNG  CODE  6960-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[CA069-EMF,  FRL-7128-4] 

Official  Release  of  EMFAC2000  Motor 
Vehicle  Emission  Factor  Model  for  Use 
in  ttie  San  Francisco  Bay  Area;  State 
of  California 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  EPA  is  approving  and 
announcing  the  availability  of  the  latest 
version  of  the  California  EMFAC  model 
for  use  in  ozone  State  Implementation 
Plan  (SIP)  development  in  the  San 
Francisco  Bay  Area.  EPA  is  approving 
the  model  for  use  in  the  Bay  Area  with 
certain  conditions  due  to  technical 
limitations  of  the  model.  The  model  is 
only  approved  for  use  in  development 
of  ozone  motor  vehicle  emission  factors 
for  SIP  development  and  future 
conformity  determinations  in  the  San 
Francisco  Bay  Area. 
DATES:  This  determination  is  effective 
Jnauary  11,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karina  O'Connor  (775)  687-4670, 
X3112,  Air  Planning  Office  (AIR-2).  Air 
Division,  U.S.  EPA  Region  9,  75 
Hawthorne  Street,  San  Francisco, 
California. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

A.  What  Is  the  EMFAC  Model? 

The  EMFAC  model  is  part  of  the 
California  Air  Resources  Board's 
(CARB's)  Motor  Vehicle  Emission 
Inventory  (MVEI)  modeling  system.  The 
first  three  models  in  the  system  are  the 
CALIMFAC,  the  WEIGHT  and  die 
EMFAC  models.  The  CAUMFAC  model 
estimates  emission  rates  for  California 
on-road  vehicles  when  the  vehicle  is 
new  and  as  it  ages.  The  WEIGHT  model 
determines  each  vehicle  model  year's 
accumidated  mileage  and  the  relative 
weight  each  vehicle  model  year  shoidd 
be  given  in  the  California  statewide 
emission  inventory.  The  EMFAC  model 
combines  the  results  &t)m  these  two 
models,  along  with  correction  factors 
and  other  data,  to  produce  emission 
factors  for  the  entire  California  vehicle 
fieet. 

B.  Why  Are  We  Announcing  Our 
Approval  of  the  EMFAC  Model? 

Clean  Air  Act  section  1 72(c)(3)  and  40 
CFR  51.112(a)(1)  require  that  SIP 
inventories  be  based  on  the  most  current 
and  applicable  emission  efstimation 
models  that  are  available  at  the  time  the 
SIP  is  developed.  Clean  Air  Act  section 


1 76(c)(1)  requires  that  the  latest 
emission  estimates  be  used  in 
transportation  conformity  analyses. 
Transportation  conformity  is  a  Clean  Air 
Act  requirement  to  ensure  that  federally 
supported  highway  and  transit  activities 
are  consistent  with  ("conform  to")  the 
SIP.  Conformity  to  a  SIP  means  that  a 
transportation  activity  will  not  cause  or 
contribute  to  new  violations  of  ambient 
air  quality  standards;  worsen  existing 
violations;  or  delay  timely  attainment  of 
such  standards. 

Under  40  CFR  93.111(a),  EPA  must 
approve  new  versions  of  EMFAC  for  SIP 
development  before  they  can  be  used  in 
conformity  analyses.  In  its  November 
30.  2001  letter,  CARB  requested  that 
EPA  approve  EMFAC2000  for  use  in 
Bay  Area  ozone  SIP  development  and 
transportation  conformity 
determinations.  EPA  notes  that 
EMFAC2000  would  normally  be 
considered  the  latest  emissions  model 
for  statewide  use  in  California  SIP 
development  (rather  than  an  interim 
update  to  the  EMFAC  model  as 
EMFAC7G  was  an  interim  update  to 
EMFAC7F).  EMFAC2000  is  a  significant 
change  from  previous  EMFAC  models 
and  is  capable  of  calculating  motor 
vehicle  emissions  for  all  California 
areas.  However,  EMFAC2000  is  now 
known  to  contain  technical  limitations. 
It  would  be  inappropriate  to  approve 
EMFAC  statewide  for  all  SIPs  and 
conformity  determinations. 

C.  Why  Is  EPA  Approving  This  Version 
of  EMFAC  for  Only  Ozone  Emission 
Analyses  in  the  Bay  Area? 

EPA  is  approving  EMFAC2000  for 
ozone  SIP  development  for  only  the  Bay 
Area  at  this  time.  EPA  is  proceeding 
with  this  approval  because:  (1) 
EMFAC2000  is  an  improvement  on 
existing  available  models  despite  certain 
technical  limitations;  and  (2)  CARB  has 
committed  to  revise  the  Bay  Area  ozone 
attainment  SIP's  motor  vehicle 
emissions  budgets  with  ENff'AC2001  or 
a  successor  model  as  part  of  its  mid- 
course  review  SIP  revision  in  April 
2004.  Additionally,  we  imderstand  that 
the  next  EMFAC  model  will  correct 
EMFAC2000's  technical  limitations  and 
be  available  for  use  in  all  future 
California  SIPs.  Therefore,  CARB  does 
not  currentiy  intend  to  develop  other 
SIPs  with  EMFAC2000. 

n.  EPA  Action    . 

A.  What  Version  ofEK^ACIs  EPA 
Approving? 

In  this  notice,  EPA  is  approving  and 
announcing  that  EMFAC  2000,  as 
developed  by  CARB  and  submitted  for 
approval  to  EPA  on  November  30.  2001, 
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is  available  to  use  in  the  development 
of  ozone  motor  vehicle  emission 
estimates  in  the  Bay  Area,  as  described 
above.  Note  that  CARB  refers  to  EMFAC 
in  its  request  for  approval  as  the  SF  Bay 
Area-EMFAC  2000. 

B.  When  Will  the  Technical  Limitations 
in  EMFAC  2000  Be  Corrected? 

CARB  will  fix  the  technical  errors  in 
EMFAC  2000  in  its  next  version  of 
EMFAC.  At  this  time  EPA  understands 
that  EMFAC2001  or  its  successor  will  be 
released  by  CARB  before  any  additional 
California  SIPs  are  submitted  to  EPA. 
EMFAC2001  or  its  successor  will  also 
include  a  user  interface  so  local 
agencies  can  examine  alternative 
scenarios  and  update  local  data  (e.g., 
vehicle  miles  traveled  (VMT),  fleet 
characteristics).  The  futiue  model  will 
allow  transportation  agencies  to 
complete  their  own  conformity 
determinations.  Note  that  the  Bay  Area 
SIP  includes  CARB's  conmiitment  to 
revise  the  SIP  with  the  latest  technical 
information  as  part  of  its  mid-course 
review  in  April  2004,  which  was  subject 
to  the  state  public  comment  process. 
EPA  understands  that  California  will 
not  be  submitting  EMFAC2001  or  its 
successor  for  EPA  approval  imtil  early 
2003,  so  that  CARB's  submission  of  the 
mid-coiu'se  review  using  the  newly 
available  model  will  occur  within  one 
year  of  EPA's  approval  of  EMFAC2001 
or  its  successor.  This  is  consistent  with 
EPA's  past  practice  where  older 
versions  of  models  such  as  the  national 
MOBILE  model  have  been  used  prior  to 
release  of  newer  versions  of  the  model 
that  make  certain  corrections  in 
emission  estimation. 

C.  What  Pollutants  Can  EMFAC2000  Be 
Used  To  Estimate? 

EPA  is  approving  the  model  only  for 
use  to  estimate  ozone  emissions.  Since 
this  approval  is  specific  to  ozone  for  the 
Bay  Area,  carbon  monoxide  microscale 
analyses  in  the  Bay  Area  shoiUd 
continue  to  be  based  on  EMFAC7F. 

D.  Will  a  Conformity  Grace  Period  for 
the  Entire  State  of  California  Be  Started 
by  This  Approval  ofEMFAC2000? 

No.  The  transportation  conformity 
rule  (40  CFR  part  93.111)  requires  that 
conformity  analyses  be  based  on  the 
latest  motor  vehicle  emissions  model 
approved  by  EPA  for  SIP  purposes  for 
a  state  or  area.  When  EPA  approves  a 
new  emissions  model  like  EMFAC2000, 
we  normally  establish  a  grace  period 
before  the  model  is  required  for  new 
conformity  analyses  (40  CFR  93.111(b)). 
However,  as  explained  above, 
EMFAC2000  is  known  to  contain  a  few 
technical  problems.  Due  to  the 


limitations  of  EMFAC2000,  it  would  be 
inappropriate  to  approve  EMFAC2000 
statewide  for  all  SIP  planning,  and  thus 
to  require  its  use  for  conformity 
determinations  in  all  areas,  particularly 
those  without  a  SIP  and  budgets  based 
on  EMFAC2000.  Based  on  discussions 
with  CARB,  EPA  understands  that 
EMFAC2001  or  its  successor  will  correct 
the  limitations  and  include  additional 
improvements.  Therefore,  EPA  is  not 
approving  EMFAC2000  for  statewide 
SIP  planning,  and  a  conformity  grace 
period  for  the  entire  state  will  not  be 
established  for  EMFAC2000. 

Although  EPA's  potential  approval  of 
EMFAC2001  or  its  successor  will  not 
occur  until  farther  into  the  future,  EPA 
currentiy  intends  to  establish  a  grace 
period  before  EMFAC2001  or  its 
successor  woidd  be  required  for  new 
transportation  conformity  analyses 
across  the  state  of  California.  From  now 
until  the  end  of  such  a  grace  period, 
nonattainment  and  maintenance  areas 
outside  the  Bay  Area  can  continue  to 
use  EMFAC7F  and  EMFAC7G  as 
appropriate  for  new  conformity 
analyses.  For  more  information  about 
the  use  of  EMFAC7F  and  EMFAC7G, 
please  see  the  April  16. 1998.  EPA 
Region  IX  letter  to  CARB  describing  the 
applicability  of  these  models  for 
conformity  analyses. 

EMFAC2000  will  apply  for  all  future 
ozone  conformity  an^yses  in  the  Bay 
Area  until  one  of  the  following  two 
scenarios  occurs  (1)  a  revised  attainment 
SIP  and  budgets  with  EMFAC2001  or  its 
successor  are  submitted  and  EPA  has 
found  these  revised  budgets  adequate  or 
(2)  the  grace  period  for  EMFAC2001  or 
its  successor  has  expired.  Since  EPA  is 
approving  EMFAC2000  for  use  in  the 
Bay  Area  based  on  CARB's  commitment 
to  revise  the  Bay  Area  ozone  SIP  once 
an  improved  model  is  available,  EPA 
intends  to  approve  the  motor  vehicle 
emission  budgets  in  any  Bay  Area  ozone 
SIP  only  until  new  budgets  developed 
with  the  new  model  are  submitted  and 
found  adequate  for  conformity 
purposes. 

E.  Will  any  Special  Requirements  Apply 
to  Bay  Area  Conformity  Analyses  Using 
EMFAC2000? 

Since  EMFAC2000  contains  VMT 
estimates  developed  by  CARB,  CARB 
has  committed  in  its  November  30,  2001 
letter  requesting  approval  of 
EMFAC2000,  to  work  with  the 
Metropolitan  Transportation 
Commission  (MTC)  to  complete  future 
conformity  analyses  in  the  Bay  Area. 
Once  EMFAC2001  or  its  successor  is 
approved  generally  for  use  in  California, 
MTC.  like  other  K^^Qs.  should  be  able 
to  use  the  EMFAC  model  to  examine 


alternative  scenarios  with  its  own  VMT 
estimates  for  future  conformity  analyses. 

m.  Suiiuiuu7''of  EPA  Actions 

EPA  is  approving  EMFAC2000  as 
submitted  by  CARB  on  November  30. 
2001  with  the  following  limitations  and 
conditions. 

(1)  The  approval  is  limited  to  the  Bay 
Area. 

(2)  The  approval  is  limited  to  ozone. 

(3)  No  statewide  conformity  grace 
period  will  be  triggered. 

(4)  CARB  will  correct  the  technical 
limitations  in  EMFAC2001  or  its 
successor,  and  EPA  understands  that  the 
new  model  will  be  released  by  CARB  for 
EPA  approval  before  any  additional 
California  SIPs  are  submitted  to  EPA. 

(5)  CARB  will  revise  the  Bay  Area 
ozone  SIP  with  EMFAC2001  or  its 
successor  in  its  mid-course  review  of 
die  Bay  Area  SIP  by  April  2004. 

Dated:  January  4,  2002. 
Wayne  Nastri, 

Regional  Administrator,  Region  IX. 
(FR  Doc.  02-756  Filed  1-10-02:  8:45  am] 

BOIMG  CODE  6S60-Sa-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[PB-402404-IL;  FRL-6815-5] 

Lead-Baaed  Paint  Actlvltlea  in  Target 
Houaing  and  ChiM-Occupled  Facilities; 
State  of  Illinois  Authorization  ■ 
Application 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  On  October  12,  2001.  the 
State  of  Illinois  submitted  an 
application  for  EPA  final  approval  to 
administer  and  enforce  training  and 
certification  requirements,  training 
program  accreditation  requirements, 
and  work  practice  standards  for  lead- 
based  paint  activities  in  target  housing 
and  chdld-occupied  facilities  under 
section  402  of  the  Toxic  Substances 
Control  Act.  This  notice  aimounces  the 
receipt  of  Illinois'  application,  provides 
a  45-day  public  comment  period,  and 
provides  an  opportunity  to  request  a 
public  hearing  on  the  application. 
Illinois  has  provided  a  certification  that 
its  program  meets  the  requirements  for 
approval  of  a  State  program  under 
section  404  of  TSCA.  Therefore, 
pursuant  to  section  404,  the  program  is 
deemed  authorized  as  of  the  date  of 
submission.  If  EPA  finds  that  the 
program  does  not  meet  the  requirements 
for  approval  of  a  State  program,  EPA 
will  disapprove  the  program,  at  which 
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time  a  notice  will  be  issued  in  the 
Federal  Register  and  the  federal 
program  will  take  effect  in  Illinois. 
DATES:  Comments,  identified  by  docket 
control  niunber  PB-402404-IL,  must  be 
received  on  or  before  February  25,  2002. 
In  addition,  a  public  hearing  request 
may  be  submitted  on  or  before  February 
25, 2002. 

ADDRESSES:  Comments  and  the  public 
hearing  request  may  be  submitted  by 
mail,  electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMEffTARY  MFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  nimiber 
PB-402404-IL  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larisa  Leonova,  State  of  Illinois  Project 
Officer,  Pesticides  and  Toxics  Branch 
(DT-8J),  Environmental  Protection 
Agency,  Region  V,  11  West  Jackson 
Blvd.,  Chicago,  IL  60604;  telephone: 
(312)  35S-5838;  e-mail  address: 
leonova.larisa@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  firms  and  individuals 
engaged  in  lead-based  paint  activities  in 
Illhiois.  Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  afiiected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Ddcument  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  Federal 
Register  notice  document,  and  certain 
other  related  documents  that  might  be 
available  electronically,  firom  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Roister— Environmental 
Documents".  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedigstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PB- 
402404-IL.  The  official  record  consists 
of  the  documents  specifically  refierenced 


in  this  action,  this  notice,  the  State  of 
Ulinois's  authorization  application,  any 
public  comments  received  diiring  an 
applicable  comment  period,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
docimients  that  are  physically  located  in 
the  docket,  as  well  as  the  docimients 
that  are  referenced  in  those  docnunents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
conunentii  submitted  during  an 
applicable  comment  period,  is  available 
for  inspection  ft'om  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  is  located  at  the 
EPA  Region  V  Office,  Environmental 
Protection  Agency,  Waste,  Pesticides 
and  Toxics  Division,  Pesticides  and 
Toxics  Branch,  Toxics  Program  Section, 
(DT-8J),  11  West  Jackson  Blvd.  Chicago, 
IL  60604. 

C.  How  and  to  Whom  Do  I  Submit 
Comments  and  Hearing  Requests? 

You  may  submit  comments  and 
hearing  requests  through  the  mail,  in 
person,  or  electronically.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  cbntrol  niunber 
PB-402404-IL  in  the  subject  line  on  the 
first  page  of  your  response. 

1.  By  mail.  Submit  your  conunents 
and  hearing  requests  to:  Environmental 
Protection  Agency,  Region  V,  Waste, 
Pesticides  and  Toxics  Division. 
Pesticides  and  Toxics  Branch,  {DT-8J), 
11  West  Jackson  Blvd.  Chicago.  IL 
60604. 

2.  In  person  or  by  courier.  Deliver 
your  comments  and  hearing  requests  to: 
Environmental  Protection  Agency, 
Waste,  Pesticides  and  Toxics  Division, 
Pesticides  and  Toxics  Branch,  (DT-8J), 
11  West  Jackson  Blvd.  Chicago.  IL 
60604.  The  regional  office  is  open  bom 
8  a.m.  to  4:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

3.  Electronically.  You  may  submit 
youi  conunents  and  hearing  requests 
electronically  by  e-mail  to: 
leonova.larisa@epamail.epa.gov  or  mail 
your  computer  disk  to  the  address 
identified  above.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
and  hearing  requests  must  be  submitted 
as  an  ASCII  file  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Comments  and  data  and 
hearing  requests  will  also  be  accepted 
on  standard  disks  in  WordPerfect  6.1/ 
8.0  file  format.  All  comments  and 
hearing  requests  in  electronic  form  must 


be  identified  by  docket  control  niunber 
PB-402404-IL.  Electronic  comments 
and  hearing  requests  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 

D.  How  Should  I  Handle  CBI 
Information  That  I  Want  to  Submit  to 
the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except.in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  reccnd  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FURTHER  INFORMATION  CONTACT. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

The  State  of  Illinois  has  provided  a 
certffication  letter  stating  that  its  lead- 
based  paint  training  and  certification 
self-certified  program  meets  the 
requirements  for  authorization  of  a  State 
program  under  section  404  of  TSCA  and 
has  requested  final  approval  of  the 
Illinois  lead-based  paint  training  and 
certification  program.  Therefore, 
pursuant  to  section  404  of  TSCA,  the 
program  is  deemed  authorized  as  of  the 
date  of  submission  (i.e.,  October  12. 
2001).  If  EPA  subsequently  finds  that 
the  program  does  not  meet  all  the 
requirements  for  approval  of  a  State 
program,  EPA  will  work  with  the  State 
to  correct  any  deficiencies  in  order  to 
approve  the  program.  If , the  deficiencies 
are  not  corrected,  a  notice  of 
disapproval  will  be  issued  in  the 
Federal  Register  and  a  federal  program 
will  be  implemented  in  the  State. 

Pursuant  to  section  404(b)  of  TSCA. 
15  U.S.C.  2684(b).  EPA  provides  notice 
and  an  opportunity  for  a  public  hearing 
on  a  State  or  Tribal  program  application 
before  approving  the  application. 
Therefore,  by  thiis  notice  EPA  is 
soliciting  public  comment  on  whether 
the  Illinois  application  meets  the 
requirements  for  EPA  approval.  This 
notice  also  provides  an  opportunity  to 
request  a  public  hearing  on  the 


Federal  Register /Vol.  67,  No.  8 /Friday.  January  11,  2002 /Notices 


1467 


application.  If  a  hearing  is  requested 
and  granted,  EPA  will  issue  a  Federal 
Register  notice  announcing  the  date, 
time,  and  place  of  the  hearing.  EPA's 
final  decision  on  the  application  will  be 
published  in  the  Federid  Register. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

On  October  28, 1992,  the  Housing  and 
Community  Development  Act  of  1992, 
Public  Law  102-550,  became  law.  Title 
X  of  that  statute  was  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
of  1992.  That  Act  amended  TSCA,15 
U.S.C.  2601  et  seq.,  by  adding  Title  IV 
(15  U.S.C.  2681-2692).  titled  "Lead 
Exposure  Reduction." 

Section  402  of  TSCA  authorizes  and 
directs  EPA  to  promulgate  final 
regulations  governing  lead-based  paint 
activities  in  target  housing,  public  and 
commercial  buildings,  bridges,  and 
other  structures.  Those  regulations  are 
to  ensure  that  individuals  engaged  in     - 
such  activities  are  properly  trained,  that 
training  programs  are  accredited,  and 
that  individuals  engaged  in  these 
activities  are  certified  and  follow 
documented  work  practice  standards. 
Under  section  404  of  TSCA,  a  State  may 
seek  authorization  fi-om  EPA  to 
administer  and  enforce  its  own  lead- 
based  paint  activities  program. 

On  August  29, 1996  (61  ¥R  45111) 
(FRL-5389-9),  EPA  promulgated  final 
TSCA  section  402/404  regulations 
governing  lead-based  paint  activities  in 
target  housing  and  child-occupied 
facilities.  Those  regulations  are  codified 
at  40  CFR  part  745,  and  allow  both 
States  and  Indian  Tribes  to  apply  for 
program  authorization.  Pursuant  to 
section  404(h)  of  TSCA.  EPA  is  to 
establish  the  Federal  program  in  any 
State  or  Tribal  Nation  without  its  own  . 
authorized  program  in  place  by  August 
31. 1998. 

.  States  and  Tribes  that  choose  to  apply 
for  program  authorization  must  submit 
a  complete  application  to  the 
appropriate  Regional  EPA  Office  for 
review.  Those  applications  will  be 
reviewed  by  EPA  within  180  days  of 
receipt  of  the  complete  application.  To 
receive  EPA  approval,  a  State  or  Tribe 
must  demonstrate  that  its  program  is  at 
least  as  protective  of  human  health  and 
the  environment  as  the  Federal  program, 
and  provides  for  adequate  enforcement 
(section  404(b)  of  TSCA.  15  U.S.C. 
2684(b)).  EPA's  regulations  (40  CFR  part 
745,  subpart  Q)  provide  the  detailed 
requirements  a  State  or  Tribal  program 
must  meet  in  order  to  obtain  EPA 
approval. 

A  State  may  choose  to  certify  that  its 
lead-based  paint  activities  program 
meets  the  requirements  for  EPA 


approval,  by  submitting  a  letter  signed 
by  the  Governor  or  Attorney  General 
stating  that  the  program  meets  the 
requirements  of  section  404(b)  of  TSCA. 
Upon  submission  of  such  certification 
letter,  the  program  is  deemed 
authorized.  This  authorization  becomes 
ineffective,  however,  if  EPA  disapproves 
the  application  or  withdraws  the 
program  authorization. 

m.  State  Program  Description 
Summary 

The  following  summary  of  the  State  of 
Illinois  proposed  program  has  been 
provided  by  the  applicant. 

EPA  issued  correspondence  to  the 
Illinois  Department  of  Public  Health 
("the  Department")  dated  May  6, 1999, 
-which  granted  a  3-year  interim 
approval  of  the  Illinois  Lead  Poisoning 
Prevention  Program.  The  interim 
approval  authorized  the  Department  to 
enforce  the  Illinois  Lead  Poisoning 
Prevention  Act  (LPPA),  410  ILCS  45, 
and  Lead  Poisoning  Prevention  Code 
(LPPC),  11  111  Adm.  Code  845,  in  lieu  of 
the  Federal  program.  The  effective  date 
of  the  interim  approval  was  April  16, 
1999  (published  by  EPA  in  the  Federal 
Register  of  February  29,  2000  (65  FR 
10787)  (FRL-6399-4).  As  a  condition  of 
the  interim  approval,  the  Department 
was  required  to  submit  a  request  for  full 
(final)  approval  of  the  Illinois  Program 
at  least  180  days  prior  to  the  expiration 
of  the  3-year  interim  approval. 

Illinois  is  hereby  applying  for  final 
approval  and  authorization  to  enforce 
its  Lead  Poisoning  Prevention  Program 
(LPPA).  The  Department  provided 
amended  copies  of  the  LPPA,  and  Lead 
Poisoning  Prevention  Act  Code  (LPPC), 
and  the  Program  Policies  that  govern  the 
administration  of  the  program.  Copies  of 
the  correspondence  from  the  Illinois 
Attorney  General's  office  indicating  the 
inapplicability  of  the  Illinois 
Environmental  Audit  Privilege  Law  to 
the  Illinois  Lead  Poisoning  Prevention 
Act  and  the  U.S.  EPA  response 
accepting  the  opinion  offered  by  the 
Illinois  Attorney  General's  office  were 
also  included  with  this  application. 
These  materials  resolve  the  only 
remaining  issue  dealing  with  the 
applicabUity  of  the  Illinois 
Environmental  Audit  Privilege  Law  to 
the  enforcement  of  the  LPPA  and  LPPC. 
Some  materials  submitted  with  the 
original  application  have  been  updated 
and  revised  and  are  submitted  with  this 
application.  They  are  described  below 
and  will  augment  parts  of  the 
Department's  original  application  for 
audibrization. 


Illinois  Lead  Abatement  Program 

The  Department  implements  the 
LPPA  and  Code  in  order  to  carry  out 
lead  abatement  programs  that  are 
designed  to  diminish  the  incidence  of 
lead  intoxication.  The  primary  goal  of 
the  Department's  Lead  Abatement 
Program  is  to  protect  the  public's  health, 
safety  and  environment  by  identifying 
lead-bearing  substances  which  may  be 
the  source  of  exposure  to  lead  in 
children  and  to  ensure  that  lead  hazards 
are  managed,  mitigated  or  abated 
through  tide  administration  and 
enforcement  of  the  LPPA  and  the  LPPC, 
promulgated  pursuant  to  the  LPPA.  The 
LPPA  and  LPPC.  originally  passed  in 
1973,  were  last  amended  in  August   ' 
2001.  This  enabled  the  Department  to 
pursue  expanded  enforcement  for 
violations  of  the  LPPA  and  LPPC. 
including  administrative  fines  against 
licensed  professionals  and  firms  for 
violations  of  the  LPPA  and  LPPC. 

Individuals  seeking  licensure  by  the 
State  of  Illinois  in  the  abatement 
industry  as  a  worker,  supervisor, 
inspector  and  risk  assessor  must  first 
make  application  to  the  Department. 
The  application  requires  proof  the 
individual  has  successfully  completed 
an  appropriate  lead  training  course.  The 
course  and  the  course  provider  chosen 
by  the  applicant  must  be  one  that  is 
approved  by  the  Department  and 
provides  training  comparable  to  40  CFR 
745.225  as  provided  in  section  845.28  of 
the  LPPC.  All  lead  licenses  expire 
annually.  Application  for  renewal 
includes  the  successful  completion  of 
an  approved  refresher  course  that  is 
specific  to  the  lead  field  of  interest 
every  3  years.  Individuals  or  firms  can 
also  apply  for  a  lead  contractor's 
license.  This  requires  proof  that  the 
applicant  holds  a  certificate  of  financial 
responsibility  in  the  form  of  liability 
insurance  that  specifically  covers  lead 
work.  The  applicant  has  a  written        , 
standard  operation  procedure  that 
includes  medical  monitoring  and  a 
respirator  protection  program  as 
specified  in  the  Occupational  Safety  and 
Health  Administration  (OSHA) 
regulations;  (incorporated  by  reference 
in  section  845.12  of  the  LPPC).  the 
applicant  provides  a  detailed 
description  of  all  legal  proceedings  or 
claims  filed  against  them  concerning 
any  lead  mitigation  or  lead  abatement 
activities;  the  applicant  signs  a 
statement  that  only  licensed  lead 
workers  and  lead  supervisors  will  be 
used  to  conduct  lead  mitigation  and 
lead  abatement  activities;  and,  that  the 
applicant  agrees  to  notify  the 
Department  before  beginning  any  lead 
mitigation  or  lead  abatement  project. 
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Although  the  contractor  applicant  is  not 
required  to  successfully  complete  a  lead 
abatement  training  course,  the  applicant 
needs  to  employ  a  licensed  lead 
supervisor  and  must  assure  that  all  lead 
abatement  workers  will  have  a  valid 
Illinois  lead  worker  license  and  that  a 
licensed  lead  supervisor  will  oversee 
the  project  and  be  on-site  during  lead 
mitigation  or  lead  abatement  activities. 
A  contractor's  license  must  be  renewed 
aimually.  Reciprocal  requests  for  any 
lead  license  may  be  submitted  for 
review  and  will  be  considered  on  a  case 
by-case-basis.  If,  upon  review  of  the 
applicant's  application,  it  is  determined 
that  the  licensing  state's  lead  program  is 
at  least  as  protective  as  the  Illinois 
program,  the  Etepartment  will  issue  an 
appropriate  license.  Lists  of  all  people 
conducting  lead  activities  are 
maintained  by  the  Department  and  are 
available  to  the  public  upon  request. 
Training  course  providers  seeking 
approval  from  the  State  of  Illinois  for 
initial  and  refresher  courses  for  lead 
worker,  lead  supervisor,  lead  inspector 
and  lead  risk  assessor  disciplines  must 
first  make  application  to  the 
Department.  The  application  packet 
includes  a  checklist  of  materials 
submitted  along  with  other 
requirements  that  must  be  satisfied 
before  approval  can  be  granted.  All 
approvals  are  renewed  annually.  Audits 
of  covu^es  are  completed  by  Department 
staff  and  the  training  course  provider  is 
notified  as  to  the  results  of  the  audit,  the 
deficiencies  observed,  and  whether  the 
course  was  determined  to  be  satisfactory 
or  not  satisfactory.  Training  coiu^es 
found  not  to  be  satisfactory  are  issued 
a  notice  to  correct  the  deficiencies 
together  with  a  written  explanation  of 
the  items  that  the  Department  expects 
the  provider  to  correct  before  the  next 
training  course  is  scheduled.  A  list  of 
approved  training  course  providers  is 
maintained  by  the  Department  and  is 
made  available  to  the  public  upon 
request.  Illinois  does  not  require  the 
certification  and  licensure  of  the  project 
designer  discipline  at  this  time. 
However,  additional  requirements  have 
been  established  to  prepare  licensed 
lead  supervisors  for  large-scale  lead 
abatement  projects  as  cited  in  40  CFR 
745.225(d)(4).  The  Department  has 
statutory  authority  to  adopt  rules  for 
lead-based  paint  activities  in  public  and 
commercial  buildings.  Where  EPA 
provides  guidance  under  40  CFR 
745.230,  Uie  Department  will  establish 
rules  which  will  govern  such  activities 
as  necessary  to  maintain  authorization. 

Work  practice  standards  are 
established  in  the  Illinois  LPPC  and  in 
the  policies  and  procedures  of  the 
Department.  The  Department  has 


incorporated  in  section  845.12  of  the 
LPPC,  the  U.S.  Department  of  Housing 
and  Urban  Development  (HUD) 
Guidelines  for  the  Evaluation  and 
Control  of  Lead-Based  Paint  Hazards  in 
Housing  (1995  and  1997)  to  enhance  the 
work  and  performance  standards 
throughout  the  LPPC.  All  inspections 
and  risk  assessments  are  completed  by 
individuals  holding  an  appropriate 
inspector  or  risk  assessor  license  issued 
by  the  Department.  Inspections  and  risk 
assessments  are  to  be  performed  per 
incorporated  HUD  Guidelines.  Lead 
mitigation  and  lead  abatement  activities 
are  performed  only  by  individuals  or 
firms  who  hold  the  appropriate  lead 
contractor  license  issued  by  the  . 
Department.  The  lead  contractor  has  the 
responsibility  to  utilize  documented 
methodologies  to  ensure  that  work  is 
performed  effectively  and  in  a  manner 
that  protects  building  occupants  and 
workers,  and  complies  with  the 
requirements  outlined  in  the  HUD 
Guidelines  and  the  LPPC  requirements. 
Complaint  investigations,  inspections, 
course  audits  and  enforcement  activities 
are  accomplished  by  Department  staff 
located  in  the  central  and  regional 
offices  and  through  delegate  agency 
agreements  with  local  health 
departments.  Central  office  staff 
provides  for  the  licensing  of  individuals 
that  conduct  all  lead-based  activities  in 
the  state.  One  administrative  assistant, 
one  office  administrator  and  three  office 
associates  process  all  licensure 
application  submitted  to  the 
Department.  One  office  associate  is 
dedicated  to  support  the  Department's 
third  party  examination  process.  The 
third  party  examination  is  administered 
by  an  envirormiental  health  specialist 
III.  Compliance  and  enforcement 
activities  are  conducted  by  an 
environmental  health  specialist  I.  A 
public  service  administrator  is  directly 
responsible  for  the  day-to-day  lead 
program  activities,  overall  management 
of  all  program  activities,  and 
maintaining  and  revising  the  LPPA, 
LPPC  and  program  policies  to  ensure 
compliance  with  more  stringent 
requirements  and  dociunented 
methodologies.  The  public  service 
administrator  also  serves  as  the 
Department  Radiation  Safety  Officer 
responsible  for  all  radioactive  material 
utilized  by  the  Department  for  lead 
investigations.  Ei^t  regional  program 
staff  conduct  inspections  on  a  daily 
basis  as  well  as  approximately  90 
licensed  lead  risk  assessors  that  work 
within  our  lead  program  as  delegate 
agents  under  contract  to  perform  the 
required  investigations  in  their 
respective  counties  or  municipalities. 


Overall  program  direction  is  provided 
by  a  senior  public  service  administrator 
in  the  central  office.  Funding  is 
established  through  a  mandate  that 
provides  a  dedicated  state  fund  for  the 
lead  program.  Revenue  fitam  licensing 
and  training  course  approval  fees  are 
also  directed  to  that  hmd.  Departmental 
policy  and  procedure  manuals  provide 
protocol  to  achieve  all  necessary  aspects 
of  the  Illinois  Lead  Poisoning 
Prevention  Program.  In  those  policies, 
details  of  activities  to  be  implemented, 
standard  enforcement  procedures  and 
examples  of  required  letters  may  be 
found.  Enforcement  is  accomplished 
through  administrative  procedures  that 
have  been  referenced  in  the  LPPA  and 
LPPC.  Violations  of  the  LPPA  and  LPPC 
are  subject  to  enforcement  by  the  State's 
Attorney  in  the  respective  county  where 
the  violation  occurred,  enforcement  by 
the  Illinois  Attorney  General's  office, 
and  enforcement  through  administrative 
fines  and  penalties  by  die  Department. 

The  Department  participates  in 
Environmental  Justice  grants  from  EPA 
to  provide  education  and  information  to 
people  who  would  not  normally  receive 
information  about  the  hazards  of  lead 
through  normal  media.  Not-for-profit 
associations  are  provided  grant  funds  to 
seek  out  parents  of  children  who  are 
likely  to  be  exposed  to  lead  and  may  not 
be  aware  of  the  hazards  associated  with 
lead  or  about  how  to  prevent  lead 
poisoning.  Additionally,  the  Department 
or  its  agents  provide  consultative 
services  and  screening  to  high  risk  target 
populations  within  Illinois  for  lead 
poisoning. 

Program  Description 

The  Illinois  lead  program 
administration  and  enforcement  is  the 
responsibility  of  the  Illinois  Department 
of  Public  Health. 

The  Illinois  Enviromnental  Protection 
Agency  (lEPA)  is  responsible  for 
administration  and  enforcement  of 
hazardous  waste  disposal  including  the 
provisions  of  RCRA. 

Responsible  Primary  Agency: 

Illinois  Department  of  Public  Health, 
G.  Michael  Brandt,  Chief  Asbestos  and 
Lead  Section,  Division  of  Environmental 
Health,  525  West  Jefferson  Street. 
Springfield.  IL  62761,  (217)  782-3517. 

Other  Participating  Departments  and 
Agencies: 

Illinois  Department  of  Public  Health, 
Ronald  Brown.  Chief,  Division  of  Health 
Assessment  and  Screening.  535  West 
Jefferson  Street,  Springfield.  IL  62761, 
(217)  782-1227. 

Illinois  Environmental  Protection 
Agency,  Connie^ullinger.  Office  of 
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Chemical  Safety,  P.O.  Box  19276,  . 
Springfield,  IL  62794-9276,  (217)  785- 
0830. 

EPA  is  only  responsible  for 
environmental  pollution  control  in 
those  cases  where  contaminants  cross 
the  property  line  of  the  address  where 
lead  abatement  or  mitigation  is  taking 
place.  This  includes  waste  disposal  as 
well  as  air  and  water  pollution  that  may 
leave  the  property.  Such  issues 
involving  waste  disposal  or  pollutants 
are  investigated  jointly,  or  are  referred 
toIEPA. 

rv.  Federal  Overfiling 

Section  404(b)  of  TSCA  makes  it 
unlawful  for  any  person  to  violate,  or 
fail  or  refuse  to  comply  with,  any 
requirement  of  an  approved  State  or 
Tribal  program.  Therefore,  EPA  reserves 
the  right  to  exercise  its  enforcement 
authority  under  TSCA  against  a 
violation  of,  or  a  failiu-e  or  refusal  to 
comply  with,  any  requirement  of  an 
authorized  State  or  Tribal  program. 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  certain  actions  may  take 
effect,  the  agency  promulgating  the 
action  must  submit  a  report,  which 
includes  a  copy  of  the  action,  to  each 
House  of  the  Congress  and  to  the 
Comptroller  General  of  the  United 
States.  EPA  will  submit  a  report 
containing  this  action  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this' 
document  in  the  Federal  Register.  This 
action  is  not  a  "major  rule"  as  defined 
by  5  U.S.C.  804(2). 

ListofSulqects 

Environmental  protection.  Hazardous 
substances.  Lead,  Reporting  and 
recordkeeping  requirements. 

Dated:  December  13,  2001. 
Thomas  V.  Skinner, 
Regional  Administrator,  Region  V. 

(FR  Doc.  02-698  Filed  1-10-02;  8:45  ami 

BILLING  CODE  G56fr-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2523] 

Petition  for  Reconsideration  of  Action 
in  Ruiemalcing  Proceeding 

January  8,  2002. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
Section  1.429(e).  The  full  text  of  this' 
docxunent  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  SW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International  (202) 
863-2893.  Oppositions  to  this  petition 
must  be  filed  by  January  28,  2002.  See 
Section  1.4(b)(1)  of  the  Commission's 
rules  (47  CFR  1.4(b)(1)).  Replies  to  an 
opposition  must  be  filed  within  10  days 
after  the  time  for  filing  oppositions  has 
expired. 

Subject:  Amendments  of  FM  Table  of. 
Allotment  (MM  Docket  No.  98-112). 

Number  of  Petitions  Filed:  1. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  02-784  Filed  1-10-02;  8:45  am] 

BILLING  CODE  6712-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Acthrities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

summary:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  th6  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
Currently,  the  FDIC  is  soliciting 
comments  concerning  an  information 
collection  titled  "Flood  Insurance." 
DATES:  Comments  must  be  submitted  on 
or  before  March  12,  2002. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Regulatory  Analysis).  (202)  898-7453. 
Office  of  the  Executive  Secretary,  Room 
F— 4058,  Attention:  Comments/ 
OES, Federal  Deposit  Insurance 
Corporation,  550  17th  Street  N.W., 
Washington,  DC  20429.  All  comments 


should  refer  to  "Flood  Insurance." 
Comments  may  be  band-delivered  to  the 
guard  station  at  the  rear  of  the  17th 
Street  Building  (located  on  F  Street),  on 
business  days  between  7  a.m.  and  5  p.m. 
[FAX  number  (202)  898-3838:  Internet 
address:  comments®  fdic.gov]. 
Comments  may  also  be  submitted  to  the 
OMB  desk  officer  for  the  FDIC: 
Alexander  Hunt,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  3208, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 
SUPPLEMENTARY  INFORMATION: 

Proposal  To  Renew  the  FoUoiring 
Currently  Approved  CoUection  of 
Information 

Title:  Flood  Insurance. 

OMB  Number:  3064-0120. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  Any  depository 
institution  whose  borrower's  loan 
requests  were  secured  by  a  building 
located  on  property  in  a  special  flood 
hazard  area. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  5,700. 

Estimated  Number  of  Transactions: 
180,000. 

Estimated  Reporting  Hours:  .05  hours 
X  180,000  =  9,000. 

Estimated  Recordkeeping  Hours: 
5,700  hours. 

Estimated  Total  Annual  Reporting 
and  Recordkeeping  Burden  Hours:  5,700 
+  9,000  =  14,700  hours. 

General  Description  of  Collection: 
Each  supervised  lending  institution  is 
currently  required  to  provide  a  notice  of 
special  flood  hazards  to  a  borrower 
acquiring  a  loan  secured  by  a  building 
on  real  property  located  in  an  area 
identified  by  the  Director  of  the  Federal 
Emergency  Management  Administration 
as  being  subject  to  special  flood  hazards. 
The  Riegle  Community  Development 
Act  requires  that  each  institution  must 
also  provide  a  copy  of  the  notice  to  the 
servicer  of  the  loan  (if  different  from  the 
originating  lender). 

Request  fDr  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility:  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used:  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
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collected;  and  (d)  ways  to  minimize  the 
burden  of  the  infonnation  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  this  collection.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington.  DC,  this  3rd  day  of 
January,  2002. 

Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary.  j 

[FR  Doc.  02-677  Filed  1-10-02;  8:45  am] 

■UJNQ  CODE  •714-«1-P 


FEDERAL  HOUSING  RNANCE  BOARD 
[NO.2001-N-14] 

FMeral  HonM  Loan  Bank  Members 
Selected  for  Community  Support 


sPii 


AGENCY:  Federal  Housing  Finance 

Board. 

ACnOM:  Notice^ 

SUMMARY:  The  Federal  Housing  Finance 
Board  (Finance  Board)  is  announcing 
the  Federal  Home  Loan  Bank  (Bank) 
members  it  has  selected  for  the  2000-01 
eighth  quarter  review  cyde  imder  the 
Finance  Board's  community  support 
requirement  regulation.  This  notice  also 
prescribes  the  deadline  by  which  Bank 
members  selected  for  review  mtist 
submit  Community  Support  Statements 
to  the  Finance  Board. 
DATES:  Bank  members  selected  for  the 
2000-01  eighth  quarter  review  cycle 
under  the  Finance  Board's  community 
support  requirement  regulation  must 
submit  completed  Community  Support 


Statements  to  the  Finance  Board  on  or- 
before  February  28.  2002. 
ADDRESSES:  Bank  members  selected  for 
the  2000-01  eighth  quarter  review  cycle 
under  the  Finance  Board's  community 
support  requirement  regvdation  must 
submit  completed  Community  Support 
Statements  to  the  Finance  Board  eiOier 
by  regular  mail  at  the  Office  of  Policy. 
Research  and  Analysis,  Program 
Assistance  Division,  Federal  Hoiising 
Finance  Board,  1777  F  Street,  NW.; 
Washington,  DC  20006,  or  by  electronic 
mail  at  FITZGERALDE@FHFB.GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Emma  J.  Fitzgerald,  Program  Analyst. 
Office  of  Policy,  Research  and  Analysis, 
Program  Assistance  Division,  by 
telephone  at  202/408-2874.  by 
electronic  mail  at 
FITZGERALDE@FHFB.GOV,  or  by 
regular  mail  at  the  Federal  Housing 
Finance  Board,  1777  F  Street.  NW.. 
Washington,  DC  20006.  A 
telecommimications  device  for  deaf 
persons  (TDD)  is  available  at  202/408- 
2579. 
SUPPtfMENTARY  INFORMATION: 

L  Selection  for  Community  Support 
Review 

Section  10(g)(1)  of  the  Federal  Home 
Loan  Bank  Act  (Bank  Act)  requires  the 
Finance  Board  to  promulgate 
regulations  establishing  standards  of 
commimity  investment  or  service  Bank 
members  must  meet  in  order  to 
maintain  access  to  long-term  advances. 
See  12  U.S.C.  1430(g)(1).  The 
regulations  promulgated  by  the  Finance 
Board  must  take  into  account  factors 
such  as  the  Bank  member's  performance 
under  the  Commimity  Reinvestment  Act 
of  1977  (CRA).  12  U.S.C.  2901  et  seq.. 
and  record  of  lending  to  first-time 
homebuyers.  See  12  U.S.C.  1430(g)(2). 
Pursuant  to  the  requirements  of  section 
10(g)  of  the  Bank  Act.  the  Finance  Board 
has  promulgated  a  community  support 
requirement  regulation  that  establishes 
standards  a  Bank  member  must  meet  in 
order  to  maintain  access  to  long-term 
advances,  and  review  criteria  the 


Finance  Board  must  apply  in  evaluating 
a  member's  community  support 
performance.  See  12  CFR  part  944.  The 
regulation  includes  standards  and 
criteria  for  the  two  statutory  factors — 
CRA  performance  and  record  of  lending 
to  first-time  homebuyers.  12  CFR  944.3. 
Only  members  subject  to  the  CRA  must 
meet  the  CRA  standard.  12  CFR 
944.3(b).  All  members,  including  those 
not  subject  to  CRA.  must  meet  the  first- 
time  homebuyer  standard.  12  CFR 
944.3(c). 

Under  the  rule,  the  Finance  Board 
selects  approximately  one-eighth  of  the 
members  in  each  Bank  district  for 
rnTntnimity  support  review  each 
calendar  quarter.  12  CFR  944.2(a).  The 
Finance  Board  will  not  review  an 
institution's  community  support 
performance  imtil  it  has  been  a  Bank 
member  for  at  least  one  year.  Selection 
for  review  is  not,  nor  should  it  be 
construed  as,  any  indication  of  either 
the  financial  condition  or  the 
community  support  performance  of  the 
member. 

Each  Bank  member  selected  for 
review  must  complete  a  Community 
Support  Statement  and  submit  it  to  the 
Finance  Board  by  the  February  28,  2002 
deadline  prescribed  in  this  notice.  12 
CFR  944.2(b)(l)(ii)  and  (c).  On  or  before 
January  28,  2002,  each  Bank  will  notify 
the  members  in  its  district  that  have 
been  selected  for  the  2000-01  eighth 
quarter  community  support  reAdew 
cycle  that  they  must  complete  and 
submit  to  the  Finance  Board  by  the 
deadline  a  Community  Support 
Statement.  12  CFR  944.2(b)(2)(i).  The 
member's  Bank  will  provide  a  blank 
Commimity  Support  Statement  Form, 
which  also  is  available  on  the  Finance 
Board's  web  site:  WWW.FHFB.GOV. 
Upon  request,  the  member's  Bank  also 
will  provide  assistance  in  completing 
the  Community  Support  Statement. 

The  Finance  Board  has  selected  the 
following  members  for  the  2000-01 
eighth  quarter  community  support 
review  cycle: 


Member 


City 


State 


Federal  Home  Loan  Bank  of  Boston— District  1 


Savings  Bank-of  Dantxiry 

American  Eagle  Federal  Credit  Union 

InsurBanc.  FSB 

Savings  Bank  Life  Insurance 

Dime  Savings  Bank  of  Nonrvfch 

Stafford  Savings  Bank 

Sikorsky  Federal  Credit  Untan 

Torrington  Savings  Bank  

Constitution  State  Corporate  Credit  Union  Inc 

l4orth  American  Bank  &  Trust  Company 

Webster  Bank  

Maine  State  Empk>yee's  Credit  Unnn 


Dantxjry  

East  Hartford  .... 

Farmington 

Hartford 

Norwk:fi 

Stafford  Springs 

Stratford  

Torrington  

Wallingford 

Waterbury  

Watettxiry  

Augusta 


Connecticut. 
Connecticut. 
Connecticut. 
Connecticut. 
Connectk:ut. 
Connecticut. 
Connectk:ut. 
Connectkxrt. 
Connecticut. 
ConnectKut. 
Connecticut. 
Maine. 
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Member 


City 


State 


Biddeford  Savings  Bank  

Atlantic  Regional  Federal  Credit  Unton  .... 

Ocean  Nattonal  Bank  of  Kennebunk  

Community  Credit  Union 

Rainbow  Federal  Credit  Union  

Ste.  Croix  Regional  Federal  Credit  Union 
Portland  Regbnal  Federal  Credit  Union  ... 

Evergreen  Credit  Union  

The  Provident  Bank  

Athd-Clinton  Co-operative  Bank  

Citizens  Bank  of  Meissachusetts 

Memt)er  Plus  Credit  Union  

Postal  Community  Credit  Unk>n  

TELECOM  Cooperative  Bank 

Bridgewater  Savings  Bank 

Metropolitan  Credit  Union  

Pilgrim  Co-operative  Bank  

Everett  Co-operative  Bank 

St.  Anne's  Credit  Union  of  Fall  River  

I-C  Federal  Credit  Union , 

Community  National  Bank  

Jeanne  D'Arc  Credit  Unk>n 

Washington  Savings  Bank 

St.  Mary's  Credit  Union 

Medway  Co-operative  Bank 

Aubumdale  Co-operative  Bank 

North  Easton  Savings  Bank 

City  Savings  Bank 

Greykx:k  Federal  Credit  Unk)n 

Winter  Hill  Federal  Savings  Bank 

Mt.  Washington  Cooperative  Bank  

Welwter  Five  Cents  Savings  Bank 

Mutual  Federal  Savings  Bank 

Winchester  Savings  Bank 

Ledyard  National  Bank  

Monadnock  Community  Bank 

Pemigewasset  National  Bank 

Northeast  Credit  Union  

Southem  New  Hampshire  Bank  &  Trust  . 

Woodsville  Guaranty  Savings  Bank  

The  People's  Credit  Union 

Pawtucket  Credit  Union  

Coastway  Credit  Union 

Fleet  Natk>nal  Bank  

Vermont  Development  Credit  Unkm 

Community  National  Bank  

The  First  National  Bank  of  Orwell  

Wells  River  Savings  Bank 


BkJdeford  

Brunswk:k  ..'... 
Kennebunk  .... 
Lewiston  ........ 

Lewiston 

Lewiston 

Portland  

Westbrook 

Amesbury 

Athol 

Boston 

Boston 

Boston 

Boston 

Bridgewater ... 

Chelsea 

Cohasset 

Everett  

Fall  River  

Fitchburg 

Hudson  

Lowell 

Lowell 

Mariborough  .. 

Medway  

Newton 

North  Easton  . 
Pittsfield  ........ 

PittsfiekJ  

Somerville  

South  Boston 

Wet>ster  

Whitman 

Winchester  .... 

Hanover  

Petertx>rough 

Plymouth 

Portsmouth  ... 

Windham 

Woodsville  .... 

Middleton  

Pawtucket  ..„. 
Providence  .... 
Providence  .... 

Buriington 

Dert>y  

Orwell 

Wells  River  ... 


fMne. 

Mairw. 

Maine. 

Maine. 

Maine. 

Maine. 

Maine. 

Mairte. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massacfujsetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

MassacfHJsetts. 

Massactwisetts. 

MassactHJsetls. 

Massacfnisetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

Massachusetts. 

New  Hampshire. 

New  Hampshire. 

^^lew  Hampshire. 

New  Hampstiire. 

New  Hampsfiire. 

New  Hampshire. 

Rhode  Island. 

Rhode  Island. 

Rhode  Islaixl. 

Rhode  Island. 

Vermont. 

Vermont. 

Vermont. 

Vermont. 


Federal  Home  Loan  Bank  of  New  York— District  2 


Steriing  Bank 

Roselle  Savings  Bank 

Summit  Federal  Savings  and  Loan  Associatk>n  ... 

Great  Falls  Bank 

Sun  Natkjnal  Bank 

Valley  Natronal  Bank 

Marathon  National  Bank  of  New  Yori(  

Seneca  Federal  Savings  and  Loan  Associatkm  ... 

Ballston  Spa  Natnnal  Bank 

Bath  National  Bank  

New  Yortc  National  Bank 

Dime  Savings  Bank  of  Williamsburg  

Community  Bank,  N.A  

The  North  Country  Savings  Bank 

Carthage  Federal  Savings  and  Loan  Association 

Lake  Shore  Savings  &  Loan  Association 

EllenviHe  National  Bank  

Savings  Bank  of  the  Finger  Lakes  ?.. 

Evergreen  Bank,  N.A 

City  National  Bank  and  Trust  Company 

The  First  Natk>nal  Bank  of  Jeffersonville 

Sound  Federal  Savings  and  Loan  Association' .... 
Bank  Audi  (USA) 


Mt.  Laurel 

Roselle 

Summit 

Totowa  

Vineland 

Wayne 

Astoria 

Baklwinsville 
Ballston  Spa 

Bath  

Bronx  

Brooklyn 

Canton  

Canton  

Carthage  

Dunkirk 

EllenviHe 

Geneva  

Glens  Falls  ... 
Gloverville  .... 
Jeffersonville 
Mamaroneck 
New  Yori< 


New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

New  Jersey 

NewYortc. 

NewYort(. 

NewYortL 

NewYorit. 

NewYori(. 

NewYort(. 

NewYoric. 

NewYori(. 

New  York. 

NewYoric. 

NewYori(. 

New  York. 

NewYoric. 

NewYoric. 

NewYoric. 

NewYoric. 

NewYoric. 
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Member 


North  Fork  Bank 

Ridgewood  Savings  Bank 

AlHance  Bank,  NA  

ESL  Federal  Credit  Unk)n 

Geddes  Federal  Savings  and  Loan  Association 

National  Bank  of  Delaware  County  

EuroBank  

R  &  G  Premier  Bank  of  Puerto  Rk»  


City 


New  York  . 
New  York  . 

Onekla  

Rochester 
Syracuse  .. 

Walton 

Hato  Rey  .. 
Hato  Rey  ., 


Federal  Home  Loan  Bank  of  Pittsburgh— District  3 


The  First  Itotional  Bank  of  Berwfck 

American  Eagle  Savings  Bank,  PaSA 

Commerce  Bank/Hanisburg,  N.A  

Croydon  Savings  Bank  

FNB  Bank,  N.A  

Bank  of  Lancaster  County,  N^ 

Marquette  Savings  Bank 

First  United  NatkKial  Bank 

Adams  County  Itotkxial  Bank 

First  Natkxtal  Bank  of  Greencastle 

Huntingdon  Savings  Bank  ...( 

Huntingdon  Valley  Bank  ; 

Rrst  Commonwealth  Bank , 

Abington  Bank 

Merchants  National  Bank  of  Kittanning  

Fulton  Bank 

Citizens  National  Bank i 

The  First  Natkxial  Bank  of  LiHy  

Savings  and  Loan  Associatk>n  of  Milton,  Pa 

The  First  Natkxial  Bank  of  Newport  

The  Northumberland  National  Bank  

Berean  Federal  Savings  Bank 

First  RepuWk:  Bank 

Tioga-Franklin  Savings  Associatkm 

United  Savings  Bank  i, 

Fidelity  Bank  PaSb  i 

Prestige  Bank - 

Progress  Federal  Savings  Bank 

West  Milton  State  Bank  _ 

Bank  of  Charles  Town  

Potomac  Valley  Bank 

Capon  Valley  Bank  

The  Citizens  Bank  of  Weston,  Inc 


BenwKk  

Bootfiwyn  

Camp  Hill  

Croydon  

Danville  

East  Petersburg  .... 

Erie  

Fryburg  

Gettystxjrg  

Greencastle  

Huntingdon  

Huntingdon  Valley 

Indiana 

Jenkintown 

Kittanning 

Lancaster 

Lansford 

Ully 

Milton  

Newport  

Northumt>erland  ... 

Philadelphia  

Philadelphia  

Philadelphia  

Philadelphia 

Pittsburgh 

Pittsburgh 

Plymouth  Meeting 

West  Milton 

Charles  Town  

.Peterstxjrg  

Wardensville  

Weston 


Federal  Home  Loan  Bank  of  Atlanta— District  4 


T 


First  l^iatnnal  Bank  of  Central  Alabama 

Farmers  and  Merchants  Bank  

Regions  Bank | 

First  Metro  Bank  .........( 

West  Alabama  Bank  and  Tmst 

Bank  Independent 

First  Southern  Natnnal  Bank 

The  Bank 

Treasury  Bank.  NA  .... 

Tumberry  Bank 

EuroBank  ;+ 

Desfin  Bank X —.. 

Englewood  Bank - 

First  Community  Bank  of  Southwest  Ftonda 

Jacksonville  Fireman's  CrwSH  Unnn  

CNB  Natkxial  Bank _ 

Peoples  Community  Bank  

BAC  Fkxkla  Bank  _ 

Executive  Natmnal  Bank 

Gutf  Bank  

Fiflh  Third  Baiik.  Fkirida  

Fkirkte  Citizens  Bank j — 

Bark  ol  Central  Fkxida ). — 

ktadteon  Bank 

First  American  Bank  of  Peniacoia,  N.A 

Sunshine  Stale  FS&L  Associatkx) 

Cotony  Bank  Ashbum 


Aliceville 

Centre  

Birmingham 

Muscle  Shoals 

Reform  

Sheffiekj 

Stevenson 

Wanior 

Washington  .... 

Aventura  

Boca  Raton  .... 

Destin 

Englewood  ..... 

Fort  Myers  

Jacksonville  ... 

Lake  City 

Makxie  

Miami  

Miami  

Miami  

Naples 

Ocala  

Orlando 

Palm  Hartwr  .. 

Pensacola 

Plant  City  

AshtMjm  


State 


New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
New  York. 
Puerto  Rk:o. 
Puerto  Rico. 


Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

Pennsylvania. 

West  Virginia. 

West  Virginia. 

West  Virginia. 

West  Virginia. 


Alabama. 

Alat)ama. 

Alat>ama. 

Alabama. 

Alabama. 

Alabama. 

Alat)ama. 

Alabama. 

DC. 

Ftorida. 

Rorida. 

Ronda. 

FhxkJa. 

Rorida. 

Rorida. 

Florida. 

FlorMa. 

Rorida. 

Rdrida. 

Ftorida. 

Florida. 

Fkxida. 

Rorida. 

Rorida. 

Rorida. 

Rorida. 

Georgia. 


Member  - 


Community  National  Bank  

Cornerstone  Bank  

Atlantic  National  Bank 

Bartow  County  Bank 

Columbus  Bank  and  Trust  Company  

Lumpkin  County  Bank 

Farmers  State  Bank 

Towns  County  Bank 

Heritage  Bank  

Charter  Bank  and  Trust  Company 

First  Capital  Bank 

Waycross  Bank  and  Trust  

United  Bank  

Colombo  Bank  , 

The  Hart)or  Bank  of  Maryland 

Sequoia  Bank 

The  Peoples  Bank  of  Maryland  

Fanners  and  Merchants  Bank  

High  Country  Bank 

Four  Oaks  Bank  &  Trust  Company  

KSBank 

Bank  of  Davie 

Bank  of  Currituck  

Carolina  Community  Bank 

Roanoke  Rapids  Savings  Bank,  SSB 

Jackson  Savings  Bank,  S.S.B  

Tartx>ro  Savings  Bank,  S.S.B 

Security  Federal  Bank  .-.....'. 

Bank  of  Anderson  

BB  &  T  of  SC 

Summit  National  Bank  

CapitalBank 

Palmetto  State  Bank  

Beach  First  National  Bank 

Newbeny  Federal  Savings  Bank  „ 

Highlands  Unk)n  Bank 

The  First  Bank  and  Trust  Company  

First  National  Bank  of  Altavista  

Bank  of  Clarke  County 

Guaranty  Bank 

Capital  One,  F.S.B 

The  Bank  of  Royd  

Miners  and  Men:hants  Bank  &  Trust  Company 

Rockingham  Heritage  Bank 

Bank  of  Marion 

hieritage  Bank  and  Trust 

Central  Virginia  Bank 

Bank  of  Essex 

Resource  Bank  

The  Fauquier  Bank  

F  &  M  Bank— Winchester  


City 


Ashbum  

Atlanta 

Brunswick  

Cartersville 

Columbus 

Dahkjnega  

Dublin 

Hiawasee  

Jonesboro  

Marietta 

Norcross  ._ 

Waycross 

Zebuton „.. 

Baltimore 

Baltimore 

Bethesda 

Denton  

Upperco  

Boone  

Four  Oaks 

Kenly 

Mocksville  

Moyock  

Murphy  

Roanoke  Rapkls 

Sylva  i>.. 

Tartx>ro  

Aiken  

Anderson  „.. 

Greenville 

Greenville 

Greenwood 

Hampton  

Myrtle  Beach 

Newberry  

Abingdon 

Abingdon 

AltaVista  

Berryviile  

Charlottesville  .... 

Falls  Church  

Floyd  

Grundy 

Harrisonburg  

Marion 

Norfolk  

Powhaton 

Tappahannock  .. 
Virginia  Beach  .. 

Warenton  

Winchester 


Federal  Home  Loan  Bank  of  Cincinnati— District  5 


Auburn  Banking  Company 

The  Peoples  Exchange  Bk  of  Beattyville 

Central  Appalachian  Peoples  FCU 

Farmers  State  Bank 

The  First  Natk>nal  Bank  of  Brooksville  ... 

Heritage  Bank,  Inc  

Community  Tmst  Bank,  F.S.B 

First  National  Bank  of  Clinton 

Bank  of  Ohk)  County  

Elkton  Bank  and  Trust  Company 

Farmers  Deposit  Bank 

Pendleton  Federal  Savings  Bank  

The  Bank  of  Kentucky  

First  Federal  Savings  Bank  of  Frdnkfort  . 

The  Commercial  Bank  of  Grayson  

The  First  Natk>nal  Bank  of  Grayson 

Hebron  Deposit  Bank 

Ohio  Valley  Natk>nal  Bank^ .'. 

Hyden  Citizens  Bank  .' 

Citizens  Guaranty  Bank 


Auburn  

Beattyville  

Berea  

Booneville  

Brooksville  

Buriington 

CampbettsviHe 

Clinton 

Dundee  

Elkton 

Emir>ence 

FalfTKMJth 

Ftorence 

Frankfort  

Grayson  

Grayson  

Hebron  

Henderson  

Hyden  

In/ine  


State 


Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Georgia. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

Maryland. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

t<torth  Carolina. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

North  Carolina. 

South  Carolina. 

South  Carolina. 

South  Carolina. 

South  Carolina. 

South  Carolina. 

South  Carolina. 

South  Carolina. 

South  Carolina. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 

Virginia. 


Kentucky. 
Kentucky. 
"Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
Kentucky. 
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Member 


Citizens  B&T  Company  of  Jackson  Jackson 


4., 


Peoptes  Bank 

Lewisburg  Banking  Company  ; 

The  Vine  Street  Trust  Company 

Rrst  National  Bank  and  Tmst 

Bank  of  Louisville  

Stock  Yards  Bank  &  Tmst  Company 

Security  Bank  and  Trust  Company 

Citizens  Bank 

Citizens  Bank  of  Campbell  County,  Inc 

First  Famiers  Bank  and  Tmst  Company 

Paducah  Bank  and  Tmst  Company  

Kentucky  Bank 

Farmers  Bank  and  Tmst  Company,  Inc  

Kentucky  Bank  and  Tmst  of  Greenup  County  .. 

Salyersville  ^4at^onal  Bank  

Citizens  Union  Bank  of  Shelbyville 

Peoptes  Bank  of  Kentucky,  Inc 

Bankof  ttie  Mountains 

Winchester  Federal  Savings  Bank  

North  Akroo  Savings  Bank  

The  Andover  Bank 

The  Sutton  Bank - 

Farmers  Nattonal  Bank ;.. 

The  Cincinnatus  Savings  and  Loan  Company  . 

Foundatk>n  Savings  Bank 

The  Provident  Bank  ....j 

The  Unk)n  Bank  Company  _ 

Heartland  Federal  Credit  Unton 

The  State  Bank  and  Tmst  Company 

Potters  Bank  

Fremont  Federal  Credit  Union  

The  Ohio  Valley  Bank  Company  

The  Sycamore  National  Bank 

The  Harrison  BuikJing  and  Loan  Association  ... 

Oak  Hill  Banks  

The  Bank  of  Leipsic  Company  

The  Lorain  Natkxial  Bank 

The  Marion  Bank 

Minster  Bank 

First  National  Bank  of  f^w  Bremen  

Farmers  State  Bank * 

The  Shervwxxl  State  Bank  ...i........ 

First  Bank  of  Ohto _ 

The  Citizens  National  Bank  of  Urt)ana 

The  Waverty  BuikJing  and  Loan  Company 

Natkxtal  Bank  and  Tmst  Company  

WoodsfiekJ  Savings  Bank 

The  Wayne  County  Natk)nal  Bank  of  Wooster 

First  South  Bank  

Unkxi  Ranters  Bank,  National  Association  

The  Weaktey  County  Bank 

Franklin  Natkmal  Bank j 

Bank  of  Friendship ; 

The  First  National  Bank  of  LaFollette 

McKenzie  Banking  Company 

Security  Federal  Savings  Bank  

Financial  Federal  Savings  Bark 

First  Tennessee  Bank  Natk>nal  Association  .... 

Nashoba  Bank  

Munford  Unton  Bank 

Bank  of  Riptey 

First  Community  Bank  of  East  Tennessee 

The  Citizens  Beulk  of  East  Tennessee 

Hardin  County  Bank 

Bank  of  Commerce 

Wayne  County  Bank 


City 


Lebanon 

Lewisburg  i 

Lexington  

London  

Louisville 

Louisville  

Maysville 

Morehead 

Newport  

Owenton  

Paducah  

Paris 

Princeton 

Russell  

Salyersville 

Shelbyville 

Stanford  

West  Liberty 

Winchester 

Akron  

Andover  

Attica 

Canfield 

Chevtot 

Cincinnati  

Cincinnati  

Columbus  Grove 

Dayton  

Defiance 

East  Liverpool  .... 

Fremont  

Gallipolis  

Groesbeck  

Harrison  

Jackson  

Leipsk: 

Lorain 

Marion  

Minster 

New  Bremen 

New  Madison 

Sherwood  

Tiffin  

Urt>ana 

Waverty 

Wilmington 

Woodsfield 

Wooster  

Bolivar 

Cordova  

Dresden  

Franklin  

Friendship 

LaFollette 

McKenzie  

McMinnvilte  

Memphis  

Memphis  

Memphis  

Munford 

Ripley 

Rogersville 

Rogersville  

Savannah  

Trenton  

Waynesboro 


Federal  Home  Loan  Bank  of  Indianapolia— Oictrtot  6 


Central  Nattonal  Bank  &  Tmst  Company 

Hoosier  Hills  Credit  Unkxi  

Bkx)mfield  State  Bank  

lU  Emptoyees  Federal  Credit  Unton 


Atttoa 

Bedford  

Bloomfield  ... 
Bloomington 


State 


Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Kentucky. 

Ohio. 

Ohio. 

Ohto. 

ONo. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohto. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Ohio. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 

Tennessee. 


Indiana. 
Indiana. 
Indiana. 
Indiana. 


Member 


Wayne  Bank  and  Tmst  Company  

Heritage  Community  Bank 

Chiphone  Federal  Credit  Union  

Old  National  Bank  in  Evansville  

Fire  Police  City  County  Federal  Credit  Union 

Midwest  American  Federal  Credit  Union 

Peoples  State  Bank  of  Francesville 

The  Friendship  State  Bank < 

Sand  Ridge  Bank 

First  Bank  of  Huntingburg 

German  American  Bank  

Lafayette  Bank  and  Tmst  Company 

Union  County  National  Bank  

Lynnville  National  Bank 

Citizens  State  Bank  

Union  Bank  &  Trust  Company 

Notre  Dame  Federal  Credit  Union 

State  Bank  of  Oxford  '. 

First  Federal  Savings  Bank  „ 

First  Source  Bank  

First  National  Bank  of  Valparaiso 

CentreBank  

The  Merchants  Bank  &  Tmst  Company  

Centier  Bank  

Chemical  Bank— Shoreline 

State  Bank  of  Caledonia 

Southern  Michigan  Bank  and  Tmst  

Century  Bank  and  Tmst 

First  State  Bank 

Baybank 

Founders  Tmst  Personal  Bank 

West  Michigan  Community  Bank 

Independent  Bank 

The  Miners  State  Bank  of  Iron  River 

Peninsula  Bank  of  Ishpeming  

The  Dart  Bank 

Oxford  Bank 

Independent  Bank 

West  Shore  Bank 


City 


Cambrklge  City 

Columbus 

Elkhart 

Evansville 

Fort  Wayne 

Fort  Wayne 

Francesville .' :.«., 

Friendship 

Highland 

Huntingburg 

Jasper 

Lafayette  

Liberty 

Lynnville ". 

New  Castle 

North  Vemon 

Notre  Dame  

Oxford 

Rochester  

South  Bend .'. 

Valparaiso 

Veedersburg  ». 

West  Harrison 

Whiting  

Benton  Harbor 

Caledonia 

Coldwater -. 

Coldwater •. 

Decatur 

Gladstone  - .-.• 

Grand  Rapids  

Hudsonville 

Ionia  .' 

Iron  River 

Ishpeming  

Mason  ; 

Oxford  

Rockford  

Scottville  


State 


Federal  Home  Loan  Bank  of  Chicago— District  7 


Midwest  Bank  of  McHenry  County  

Old  Second  National  Bank  of  Aurora  

State  Bank  of  Aviston  

Beardstown  Savings  s.b  

First  Bank,  t)C  

Busey  Bankfsb 

Great  Lakes  Bank,  National  Association 

Marine  Trust  Company  

Buena  Vista  National  Bank 

Chester  National  Bank 

The  Northem  Tmst  Company 

Amicus  FSB  

American  Savings  Bank  of  Danville  

Republic  Bank  of  Chicago  

The  First  National  Bank  of  Decatur  

The  First  National  Bank  of  Dietrich  

East  Dubuque  Savings  Bank 

Citizens  Bank  of  Edinburg  

The  Bank  of  Edwardsville  

C.P.  Bumett  &  Sons,  Bankers 

First  State  Bank  of  Eldorado  

First  Bank  &  Tmst 

The  Fairfield  National  Bank  

Flora  Savings  Bank 

Marquette  Bank  Illinois  

Glasford  State  Bank 

Heritage  Community  Bank 

Gokjen  State  Bank 

The  Greenup  National  Bank 

Clay  County  State  Bank  .". '.... 

Peoples  State  Bank  

HomeStar  Bank 


Algonquin 

Aurora  

Aviston  

Beardstown  ... 

Belvldere 

Bloomington  .. 
Blue  Island  .... 

Carthage  

Chester  

Chester  

Chicago 

Ctoero  

Danville  

Darien  

Decatur  

Dietrich 

East  Dubuque 

Edinburg  

Edwardsville  .. 

Eldorado  

Eldorado  

Evanston  

Fairfield  

Flora 

Galesburg 

Glasford 

Glenwood 

Golden 

Greenup 

Louisville 

Mansfiekj 

Manteno 


Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Irtdiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana. 

Indiana, 

Indiana. 

Mtohigan 

Mtohigan 

Mtohigan 

Michigan 

MKhigan 

Mtohigan 

Mk^higan 

Mk:higan 

Michigan 

Michigan 

Mk:higan 

Mk:higan 

MKhigan 

Mtohigan 

Mtohigan 


Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
Illinois. 
.Illinois. 
Illinois. 
Illinois. 
Hlinois. 
Illinois. 
Illinois. 
Illinois. 
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Member 


First  FSB  of  Mascoutah  

First  Federal  Savings  &  Loan  Association 

Morton  Community  Banl<  

Mt.  Morris  Savings  &  Loan  Association  .... 

The  First  National  Bank  of  Mt.  Pulaski 

First  State  Bank  of  ^4ewman 

Oak  Brook  Bank 

TrustBank - 

First  Federal  Savings  Bank  . 

First  Bank  and  Tnjst.  SB  

Com  Beit  Bank  &  Trust  Company 

Bank  of  Rantoul  

The  First  National  Bank  &  Trust  Co.  of  Rochelle 

Northwest  Bank  of  Rockford 

First  Community  Bank  

South  Holland  Trust  and  Savings  Bank  

Independent  Bankers'  Bank 

Sterling  Federal  Bank,  F.S.B 

Streator  Home  BuiMing  &  Loan  Association  

The  First  National  Bank  of  Sulivan 

Thomson  State  Bank  

Ternpo  Bank,  A  Federal  Savings  Bank  

Heritage  Bank  of  Central  Illinois 

Capstorw  Bank - 

Iroquois  Federal  Savings  and  Loan  Association 

Bank  of  Waukegan 

Wemple  State  Bank * 

State  Bank  of  Illinois i 

Atoltsiofd  State  Bank 

FirstBanking  Center  Burlington 

Cambridge  State  Bank 

Community  Bank  of  Central  Wisconsin  

0MB  Community  Bank  

Charier  Bank  Eau  Claire ^ 

Royal  CredH  Unkxi ; 

Grafton  State  Bank „ \ 

Hartford  Savings  Bank ; 

The  Bank  of  Kaukauna » 

First  Natk>nal  Bank  in  Manitowoc 

The  Stephenson  National  Bank  &  Tmst 

MaishfieM  Savings  Bank  

Mayvilte  Savings  Bank 

McFartand  State  Bank  

North  MHwaukee  Stete  Bank 

Wells  Fargo  Bank  Wisconsin,  N.A 

MoTKjna  State  Bank  

Oostburg  State  Bank  

United  Bank  

The  Port  Washington  State  Bank 

Peoples  State  Bank 

F  &  M  Bank— Wisconsin 

Community  First  Bank  

The  First  National  Bank  of  Stoughton  

Stratford  State  Bank 

Bank  of  Turtte  Lake  

First  Natfonal  Bank 

Peoples  State  Bank  

State  Bank  of  Withee 

Citizens  State  Bank  


City 


Mascoutah  

Mattoon 

Morton 

Mt.  Morris 

Mt.  Pulaski  

Newman 

Oak  Brook 

OIney  

Ottewa 

Paris 

Pittsfield  

Rantoul  

Rochelle 

Rockford  

Sherrard 

South  Holland 

Springfield 

Sterling 

Streator 

Sullivan  

Thomson 

Trenton  

Trivoli  

Watseka 

Watseka 

Waukegan 

Waverly 

WestChtoago  

Abt>ottsford  

Buriington 

Cambridge  

Colby 

DeForest  

Eau  Claire 

Eau  Claire 

Grafton 

Hartford 

Kaukauna 

Manitowoc 

Marinette 

Marshfield  

Mayvitle 

McFariand  

Milwaukee 

Milwaukee 

Monona  

OosttHirg 

Osseo  

Port  Washington 

Prairie  du  Chien  . 

Pulaski  

Rosholt 

Stoughton  

Stratford -. 

Turtle  Lake 

Waupaca 

Wausau 

Withee 

Woodville  


Federal  Home  Loan  Bank  of  Des  Moine»— District  8 


The  First  Natkxial  Bank  of  Akron  

Farmers  State  Bank ^ 

Iowa  State  Bank i 

RoHing  HHIs  Bank  &  Trust 

Benton  County  State  Bank  

First  State  Bank  

Poweshiek  County  Savings  Bank 

Tri-County  Bank  and  Trust  

Center  Point  Bank  and  Tmst  Company 

Clinton  Natkmal  Bank  

Northwest  Bank  and  Tmst  Company  ... 
Bankers  Trust  Company,  N.A 


Akron  

Algona 

Algona 

Atlantk: 

Blairstown  ... 

Britt  

Brooklyn 

Cascade  

Center  Point 

Clinton 

Davenport  ... 
Des  Moines  . 


State 


Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois.. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Illinois. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin.. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 

Wisconsin. 


Iowa. 
Iowa. 
Iowa. 
Iowa. 
Iowa. 
Iowa. 
Iowa. 

lOWSL 

Iowa. 
Iowa. 
Iowa. 
Iowa. 


Mewtoer 


First  Central  State  Bank  

American  Tmst  &  Savings  Bank 

First  Security  State  Bank 

Manufacturers  Bank  &  Tmst  Company  

Gamavitio  Savings  Bank 

Hancock  County  Bank  &  Trust  

Heritage  Bank,  N.A 

United  Bank  of  Iowa 

Iowa  State  Bank  &  Tmst  Company 

University  of  Iowa  Community  Credit  UnkMi 

Community  Choree  Credit  Union 

Le  Mars  Bank  &  Tmst  Company :........... 

First  Community  Natknial  Bank 

Luana  Savings  Bank 

Central  State  Bank 

Bank  Iowa , 

Mahaska  State  Bank 

Central  Valley  Bank  

Farmers  State  Bank 

Pioneer  Bank  

Iowa  State  Bank 

Bank  Iowa  

The  Commercial  Tmst  &  Savings  Bank  

First  State  Bank 

American  Savings  Bank 

West  Des  Moines  State  Bank 

Farmers  Tmst  &  Savings  Bank 

Security  State  Bank  of  Aitkin,  Inc 

Americana  National  Bank  

First  Federal  Bank 

Security  Bank  USA  

Excel  Bank 

First  National  Bank  of  Elk  River 

First  State  Bank  of  Emmons 

Security  State  Bank  of  Fergus  Falls 

First  State  Bank  of  Finlayson,  Inc  

First  National  Bank 

Steams  Bank  Holdingford,  N.A 

American  Bank  Lake  City  

Farmers  State  Bank  of  Madelia,  Inc 

Security  State  Bank  of  Mankato 

Pk>neer  Bank  

State  Bank  of  McGregor 

Signal  Bank  N.A - - 

Marquette  Capital  Bank,  N.A 

Kanabec  State  Bank 

Alliance  Bank  

Fanners  and  Merchants  State  Bank  of  New  York  Mills,  Inc 

Valley  Bank 

HomeTown  Bank  

Eastwood  Bank ..._ 

First  Natk>nal  Bank  of  the  North  .» 

First  National  Bank  of  Sauk  Centre 

Steams  Bank,  N.A  • 

The  Mkfway  Natkxial  Bank  of  St.  Paul 

The  Lake  Bank,  N.A  

Steams  Bank  Upsala,  N.A 

MkJ-Central  Federal  Savings  Bank „ _ 

First  National  Bank  of  Waseca 

Bank  10 

Farmers  State  Bank 

Hometown  Bank,  N.A  

First  State  Bank  &  Tmst  Conipany,  Inc 

Citizens  Bank  &  Tmst 

First  Natkmal  Bank  of  Clinton , 

Community  Bank  of  Excelstor  Springs 

Hume  Bank 

Home  Savings  Bank 

First  State  Bank  of  Joplin  

Bank  of  Lee's  Summit 

The  Farmers  B«ink  of  Lincoln  r. 

First  Natkxial  Bank  of  Mt.  Vernon  

Community  Bank  and  Trust 

Citizens  Bank .'. 


City 


DeWitt  

Dutxjque  

Evansdale 

Forest  City  

Gamavillo 

Gamer 

Hoistein 

Ida  Grove 

Iowa  City 

Iowa  City 

Johnston  

Le  Mars 

Lenox  ..„ 

Luana 

Muscatine  

Oskaloosa 

Oskaloosa 

Ottumwa  

Schleswig 

Sergeant  Bluff 

Shekjon 

Shenandoah  

Storm  Lake  

Stuart  

Tripoli  

West  Des  Moines 

Williamsburg' 

Aitkin  

Albert  Lea  

Bemidji  

Bemidji  

Edina 

Elk  River  

Emmons 

Fergus  Falls 

Finlayson  

Hawley  

Holdingford  

Lake  City 

Madelia 

Mankato 

Mapleton  

McGregor 

Mendota  Heights 

Minneapolis 

Mora 

New  Ulm  

New  Yori(  Mills  ... 
North  Mankato  ... 
Redwood  Falls  ... 

Rochester  

Sandstone 

Sauk  Centre 

St.  Cloud 

St.  Paul  

Two  Hartwrs 

Upsala 

Wadena  

Waseca 

Belton 

Cameron  

Carthage  

Caruthersville 

Chillicothe  

Clinton 

Excelsior  Springs 

Hume  

Jefferson  City 

Joplin  

Lee's  Summit 

Lincoln  

Mt.  Vemon  

Neosho  

New  Haven  


State 


Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

fowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Iowa. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Minnesota. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 
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Member 


Bank  Star 

The  Paris  National  Bank 

Bank  of  the  LeadBett  

Unico  Bank .-•• 

Phelps  County  Bank  

Systematk:  Savings  and  Loan  Associatton 

Farmers  and  Merchants  Bank  

Allegiant  Bank 

Heartland  Bank 

Osage  Valley  Bank ^ 

First  Security  Bank-West  .i 

Dakota  Western  Bank i 

Western  State  Bank I 

First  State  Bank  of  LaMoure  .^ 


City 


Pacific  

Paris 

Part<  Hills  ... 

Potosi 

Rolla 

Springfield  .. 

St.  Clair 

St.  Louis 

St.  Louis 

Warsaw 

Beulah 

Bowman 

Devils  Lake 
LaMoure 


Federal  Home  Loan  Bank  of  Dallas— District  9 


The  First  Natkmai  Bank 

Bank  of  BentonvUle 

Citizens  Bank 

First  Bank  of  South  Arkansas 

Danville  State  Bank  

First  State  Bank  of  DeOueen 

Rrst  Servwe  Bank , 

Superior  Federal  Bank 

Fanners  Bank  

Heritage  Bank 

Eagle  Bank  &  Tnist  Company 

McGehee  Bank  

Rrst  Natkmal  Bank  in  Mena  

Peoples  Bank  and  Tmst  Company 

TmstBanc : 

Bank  of  ParagouM  -, 

First  Stete  Bank  of  Pinevilte 

Portland  Bank 

Arkansas  State  Bank  

First  Matk)nal  Bank  Of  Wynne 

Peoples  Bank  of  Louisiana  

CakJwell  Bank  &  Tmst  Company 

Tri-Parish  Bank  

Louisiana  Central  Bank 

MklSouth  r4ational  Bank  , 

Louisiana  DeHa  Bank 1 

Resource  Bank 

Omni  Bank  

Gulf  Coast  Bank  &  Tmst  Contpany 

Uniled  Bank  and  Trust j. 

First  FS&LA  of  Aiten  Parish  .„ 

SL  Landry  Homestead  Federal  Savings  Bank 

Community  Bank _ 

First  American  Bank  

Rrst  Federal  Savings  &  Loan  

Farmers  and  Merctwints  Bank 

Copiah  Bank,  HA 

Planters  Bank  &  Tmst  Company 

First  American  Natunal  Bank 

Citizens  Bank  and  Trust  Company 

Pike  County  ftottonal  Bank 

United  Mississippi  Bank 

Mississippi  Tefcx)  Federal  Credit  Union 

Western  Bank  

Bank  of  Albuquerque  

Westem  Bank  i 

Western  Commerce  Bank  ....|.. 

Citizens  Bank  \ 

Los  Alamos  l^tk>nal  Bank  ..; 

Portales  National  Bank 

Citizens  Bank,  N.A 

Northwest  l^ational  Bank  of  Ariington 

First  Bank 

First  Itotional  Bank  of  Baird :. 

Westem  American  National  Bank 

Blanco  Natkxial  Bank  

Legend  Bank,  N.A 


Ashdown 

Bentonville  ...:. 

Booneville  

Camden  

Danville 

DeQueen  

Dermott -. 

Fort  Smith ^ 

Hamburg 

Jonesboro —... 

Little  Rock 

McGehee 

Mena — 

Mountain  Home 

Mountain  Home 

Paragould  

Plainview 

Portland 

Sitoam  Springs  

Wynne '. 

Amite 

Columt>ia 

Eunk% 

Feniday r— 

Lafayette 

Lake  Provktence 

Mandeville 

Metairie 

New  Orleans ,.... 

New  Orieans 

Oakdale  • 

Opelousas 

Raceland 

Vacherie 

At>erdeen  

Bakjwyn  

Hazlehurst ; *. 

Indianoia 

luka 

Marks 

McComb  

Natehez 

Peart 

Alamogordo  

Altxx)uerque  • 

Artesia 

Carist)ad  

Farmington 

Los  Alamos 

Portales 

Abilene 

Ariington 

Azte '. 

Baird  ..; 

Bedford 

Blanco 

Bowie  , 


State 


Missouri. 

Missouri. 

Missouri. 

Missouri, 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

Missouri. 

North  Dakota. 

North  Dakota. 

North  Dakote. 

North  Dakote. 


Aricansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Arkansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Aricansas. 
Lcxjisiana. 
Louisiana. 
Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Louisiana. 

Lcxjisiana. 

Louisiana. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi. 

Mississippi.  - 

Mississippi. 

New  Mexkx). 

New  Mexkx). 

New  Mexkx). 

New  Mexkx). 

New  Mexkx). 

New  Mexkx). 

New  Mexkx). 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 


Member 


First  Stete  Bank  , 

First  National  Bank  in  Bronte , 

First  National  Bank  of  Bullard 

First  Bank 

First  Federal  Savings  Bank 

Corsk»na  Natkxial  Bank  and  Tmst 

First  Mercantite  Bank,  N.A 

U.S.  Tmst  Company  of  Texas,  N.A 

The  Rrst  Nattonal  Bank  of  Eagle  Lake 

State  National  Bank 

The  First  Natkxial  Bank  of  Emory  

Landmaric  Bank 

Greater  South  Texas  Bank,  FSB 

Central  Bank  of  Flatonia 

Pecos  County  Stete  Bank 

Security  Stete  Bank  &  Tmst  

Heritage  Natkmal  Bank 

Preferred  Bank 

Starting  Bank 

Stewart  Title  Guaranty  Company  

TIB  The  Independent  BankersBank  .... 

Stete  Bank  of  Texas  

The  Jackstraro  Natk>nal  Bank 

Community  Bank 

Worth  NatkMial  Bank 

South  Texas  National  Bank 

NBC  Bank,  Laredo,  NA 

Huntington  Stete  Bank 

Bank  of  Commerce  

USAA  Federal  Savings  Bank 

Sanderson  Stete  Bank  ...-. 

First  Bank  of  Snook  

City  National  Bank  of  Taylor 

First  National  Bank  of  Trenton 

Claritybank.com 

Van  Hom  State  Bank 

Central  National  Bank 

WaUis  State  Bank 


City 


Bremond  

Bronte  

Bullard 

Buricbumett  

College  Stetion 

Corsicana 

Dallas 

Dallas 

Eagle  Lake 

El  Paso  

Emory 

Euless  

Falfunias , 

Flatonia  

Fort  Stockton  .. 
Fredericksburg 

Granbury 

Houston  

Houston 

Houston  

Irving  

Irving  

Jacksboro  ....... 

Katy 

Lake  Worth  ..... 

Laredo 

Laredo 

Lufkin 

McLean  

San  Antonio  .... 

Sanderson  

Snook  

Taylor 

Trenton  

Uvalde 

Van  Hom  

Waco 

Wallis  


Federal  Home  Loan  Bank  of  Topeka — District  10 


FirstBank  North  

Colonial  Bank ..., 

FirstBank  of  Boulder  

FirstBank  of  Breckenridge  

American  Business  Bank 

Rrst  Community  Industrial  Bank 

Centennial  Bank  of  the  West 

Farmers  Bank 

First  Natkxial  Bank  of  Estes  Parte  

FirstBank  of  Ncxttiem  Cokxado 

First  Natkxial  Bank — Cotorack)  

Unkxi  Cokxiy  Bank 

FirstBank  of  Tech  Center 

The  Gunnison  Bank  and  Tmst  Company 

Red  Rocks  Federal  Credit  Unkxi 

Rrst  Stete  Bank 

Valtey  Stete  Bank  

RrstBank  oil  Longmont 

Heritege  Bank  

Equitabte  Savings  &  Loan  Asscxaatkxi 

Stete  Bank  of  Witey  

American  Bank 

Commercial  Stete  Bank 

The  Citizens  Nattonal  Bank  

First  Kansas  Bank 

First  National  Bank 

Tfie  Morrill  &  Janes  Bank  and  Tmst  Ccxnpany 

Hoisington  Natkxial  Bank  

First  Natkxial  Bank  of  Hok»mb 

Denison  State  Bank 

First  Stete  Bank  &  Tmst  Company 

Lycxis  Federal  Savings  

Monill  Stete  Bank  &  Tmst  Company 


Arvada  

Aurora  

Boulder  

Breckenridge 

Denver  

Denver  

Eaton  

Eaton  

Estes  Parte 

Fort  Collins  

Fowler  

Greeley  

Greenwcxxl  Village 

Gunnison  

Highlands  Ranch  ... 

Idaho  Springs  

Lamar 

Longmcxit 

Lcxiisville 

Sterting 

Wiley 

Baxter  Springs  

Bonner  Springs 

Concorida 

Gardner 

Gcxxjiand  

Hiawatha 

Hoisington 

Hokxxnb  

Holton  : 

Lamed v 

Lyons  

Sabetha  


State 


Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

TexiBS. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas.. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 

Texas. 


Colcxado. 

Colorack). 

Colorado. 

Colorado. 

Cokxado. 

Cokxado. 

Cokxado. 

Cokxado. 

Cokxado. 

Colorado. 

Colorado. 

Colorado. 

Colcxado. 

Colorado. 

Colcxack). 

Cokxado. 

Colorado. 

Colorado. 

Colorado. 

Colcxado. 

Colorado. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas.' 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 

Kansas. 
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Member 


f 


Sunflower  Bank,  N.A 

St.  Marys  State  Bank  .... 

The  First  National  Bank  of  Clifton 

Emprise  Bank 

First  National  Bank  of  Albkxi  

Valley  Bank  and  Tmst  Company  . 

Hastings  State  Bank  

Great  Western  Bank  i 

American  National  Bank 

Security  First  Bank 

Iowa-Nebraska  SB 

Wahoo  State  Bank 1. 

Citizens  Bank  &  Tmst  Company  ... 

Peoples  State  Bank  

Union  Bank  of  Chandler  

The  First  National  Bank  of  Coweta 
The  First  National  Bank  of  Davis  .... 

Great  Rains  National  Bank 

The  Idabel  National  Bank  '. 

First  National  Bank  , 

All  America  Bank  i 

Americrest  Bank 

Bridgeview  Bank,  IMA i 

Frontier  State  Bank 

Quail  Creek  Bank,  N.A  ^ 

The  Community  State  Bank  .. 

The  Exchange  Bank  

First  National  Bank  of  Stigler  i. 

Stroud  National  Bank I. 

Bank  of  Oklahoma 

Tulsa  National  Bank >.. 

Waurika  Natkmal  Bank  i. 


City 


Salina 

St.  Marys  

St.  Marys  

Wichita 

Albkxi  .„ 

Gering  

Hastings 

Omaha 

Omaha  

Sidney 

South  Sioux  City 

Wahoo  

Ardmore  

Blair 

Chandler 

Coweta 

Davis 

Elk  City  

Idabel  

Midwest  City  

Mustang  

Oklahoma  City  ... 
Oklahoma  City  ... 
Oklahoma  City  ... 
Oklahoma  City  ... 

Poteau  

Skiatook 

Stigler 

Stroud  

Tulsa 

Tulsa 

Waurika 


Federal  Home  Loan  Bank  of  San  Francisco— District  11 


Natk)nal  Bank  of  Arizona  

First  National  Bank  of  Nevada 

Jackson  Federal  Bank  i...... 

Tri  Counties  Bank  + 

Rrst  Northern  Bank  of  Dixon 

Cedars  Bank  ^ 

Manufacturers  Bank \. 

United  California  Bank 

Kaiperm  Federal  Credit  Union  

Worid  Savings  Bank,  FSB  

Citizens  Business  Bank  

Cupertino  Natk}nal  Bank  &  Tmst 

Courts  &  Records  Federal  Credit  Union 

Bank  of  the  Sierra 

American  River  Bar*  ... 

Mission  Federal  Credit  Unkxi  

North  Island  Federal  Credit  Uhion 

University  and  State  Emptoyees  Credit  Union 

America  California  Bank  , 

First  Republk:  Bank i 

National  American  Bank  i 

North  Coast  Bank  

First  Western  Bank  

Unkxi  Safe  Deposit  Bank 
Kaweah  Natkxial  Bank  ... 


■i" 


Phoenix 

Scottsdale 

Brea  

Chk» 

Dixon 

Los  Angeles  .... 
Los  Angeles  .... 
Los  Angeles  .... 

Oakland  

Oakland  

Ontario 

PatoAlto  

Pasadena  

Portennlle 

Sacramento  .... 

San  Diego 

San  Diego 

San  Diego 

San  Francisco 
San  Francisco 
San  Francisco 
Santa  Rosa  .... 

Simi  Valley 

Stockton 

Visalia  


Federal  Home  Loan  Bank  of  Seattle— District  12 


Alaska  USA  Federal  Credit  Unkxi  

Alaska  Pacific  Bank  i 

First  Hawaiian  Bank i v 

Hawaii  Natidnal  Bank 

West  Oahu  Community  Federal  Credit  Unkxi 

Idaho  Independent  Bank 

Bank  of  klaho 

We*s  Fargo  Bank  Montana,  N-A 

Flathead  Bank  of  Bigfork  ....^ 

YeNowstone  Bank  .'. 

The  United  States  N.B.  of  Red  Lodge 


Anchorage  ... 

Juneau  

Honolulu 

Honolulu 

Kapolei 

Hayden  Lake 
Idaho  FaHs  ... 
Minneapolis  .. 

Bigfork 

Billings  

Red  Lodge  ... 


State 


Kansas. 

Kansas. 

Kansas.  ' 

Kansas. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Nebraska. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 

Oklahoma. 


Arizona. 

Arizona. 

California. 

California. 

California. 

California. 

California. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 

Califomia. 


Alaska. 

Alaska. 

Haweiii. 

Hawaii. 

Hawaii. 

Idaho. 

Idaho. 

Minnesota. 

Montana. 

Montana. 

Montana. 


Member 


Valley  Bank  of  Ronan  

Citizens  Bank 

U-Lane-0  Credit  Union  

Oregon  Pacifk:  Banking  Company 

Southem  Oregon  Federal  Credit  Unkxi 

Pacific  State  Bank 

St.  Helens  Community  Federal  Credit  Union 

State  Bank  of  Southem  Utah 

Central  Bank 

Far  West  Bank 

Liberty  Bank 

First  Mutual  Bank 

Frontier  Bank 

City  Bank 

Redmond  Natk>nal  Bank 

Washington  School  Emptoyees  Credit  Union 

American  West  Bank  

Numerica  Credit  Union  

Washington  Tmst  Bank  

Columbia  State  Bank  

Harborstone  Credit  Union  

WestskJe  Community  Bank 

Baker  Boyer  Natkxial  Bank  

Mid  State  Bar^  

First  National  Bank  of  Buffak) 

Wyoming  Bank  and  Trust  

Tfie  Jackson  State  Bank 

First  Interstate  Bank 


City 

Ronan  

Corvallis  

Eugene  

Florence 

Grants  Pass , 

Reedsport  

St.  Helens 

Cedar  City 

Provo  

Provo 

Salt  Lake  City 

Bellevue 

Everett 

Lynnwood  

Redmond  

Seattle 

Spokane  

Spokane  

Spokane 

Tacoma 

Tacoma 

University  Place 

Walla  Walla 

Waterville  .... 

Buffak) 

Cheyenne 

Jackson 

Sheridan  

7 


State 


Montana 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Oregon 

Utah. 

Utah. 

Utah. 

Utah. 

Washington. 

Washington. 

Washington. 

Washington. 

Washington. 

Washington. 

Washington. 

Washington. 

Washington. 

Washington. 

Washington. 

Washington. 

Washington. 

Wyoming. 

Wyoming. 

Wyoming. 

Wyoming. 


n.  Public  Comments 

To  encourage  the  submission  of 
public  comments  on  the  community 
support  performance  of  Bank  members, 
on  or  before  January  28,  2002,  each 
Bank  will  notify  its  Advisory  Coimcil 
and  nonprofit  housing  developers, 
community  groups,  and  other  interested 
parties  in  its  district  of  the  members 
selected  for  community  support  review 
in  the  2000-01  eighth  quarter  review 
cycle.  12  CFR  944.2{b)(2)(ii).  hi 
reviewing  a  member  for  conununity 
support  compliance,  the  Finance  Board 
will  consider  any  public  comments  it 
has  received  concerning  the  member.  12 
CFR  944.2(d).  To  ensure  consideration 
by  the  Finance  Board,  comments 
concerning  the  community  support 
performance  of  members  selected  for  the 
2000-01  eighth  quarter  review  cycle 
must  be  delivered  to  the  Finance  Board 
on  or  before  the  February  28,  2002 
deadline  for  submission  of  Community 
Support  Statements. 

By  the  Federal  Housing  Finance  Board. 

Dated:  December  21,  2001. 
Arnold  Intrater, 
Acting  General  Counsel. 
[PR  Doc.  02-153  Filed  1-10-02;  8:45  ami  * 

BILUNG  COOE  672S-»1-P 


FEDERAL  RESERVE  SYSTEM 

Ctiange  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
25,  2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missoiiri  64198-0001: 

1.  John  K.  Kingsbury  and  Myra  A. 
Kingsbury,  Ponca,  Nebraska;  and  Lovice 
M.  Sprugel,  Liberty,  Missovui,  trustee  of 
Lovice  M.  Sprugel  Trust  and  John  E. 
Sprugel,  Liberty,  Missouri,  trustee  of 
John  E.  Sprugel  Trust;  to  acquire  voting 
shares  of  Kingsbury  BDC  Financial 
Services,  Inc.,  Ponca,  Nebraska,  and 
thereby  indirectly  acquire  voting  shares 


of  The  Bank  of  Dixon  Coimty.  Ponca, 
Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System,  )anuar>'  7,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-685  Filed  1-10-02:  8:45  am] 

BILLING  CODE  621IMI2-S 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  t>y,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable' statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
-Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
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proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(IZU.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  4, 
2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt.  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Lauritzen  Corporation,  Omaha, 
Nebraska;  to  acquire  1.54  percent,  for  a 
total  of  23.03  percent,  of  the  voting 
shares  of  First  National  of  Nebraska, 
Inc.,  Omaha,  Nebraska,  and  thereby 
indirectly  acquire  additional  interest  in 
First  National  Bank  of  Omaha,  Omaha, 
Nebraska;  First  National  Bank,  North 
Platte,  Nebraska;  Platte  Valley  State 
Bank  &  Trust  Co.,  Kearney.  Nebraska; 
Fremont  National  Bank  &  Trust  Co., 
Fremont,  Nebraska;  First  National  Bank 
&  Trust  Company,  Columbus,  Nebraska; 
First  National  Bank,  Overland  Park, 
Kansas;  First  National  Bank  South  . 
Dakota,  Yankton,  South  Dakota;  First 
National  of  Colorado,  Inc.,  Fort  Collins, 
Colorado,  First  National  Bank,  Fort 
Collins,  Colorado;  Union  Colony  Bank, 
Greeley,  Colorado;  First  National  Bank 
of  Colorado,  Boulder,  Colorado;  First 
National  of  Illinois,  Inc.,  Omaha, 
Nebraska,  and  Castle  Bank,  Nj\., 
DeKalb,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  7,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(PR  Doc.  02-686  Filed  1-10-02;  8:45  am] 
MUMG  CODE  6210-02-3 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoclMt  No.  97D-0282] 

Madlcal  DavicM:  General  Principles  of 
Softvware  Validation;  Final  Guidance  for 
Industry  and  FDA  Staf^,  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice, 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"General  Principles  of  Software 
Validation."  This  document  provides 
guidance  to  medical  device 
manufacturers  and  FDA  staff  concerning 
requirements  for  validating  software 
used  within  medical  devices,  in  device 
production,  or  in  implementing  the 
manufacturer's  quality  system. 
DATES:  Submit  written  or  electronic 
comments  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "General 
Principles  of  Software  Validation"  to 
the  Division  of  Small  Manufacturers, 
International  and  Consumer  Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health  (CDRH).  Food  and 
Drug  Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance. 

Submit  written  comments  concerning 
this  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
F.  Murray,  Center  for  Devices  and 
Radiological  Health  (HFZ-340),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-^659. 
SUPPLEMENTARY  INFORMATION:       . 

I.  Background 

This  final  guidance  document  entitled 
"General  Principles  of  Software 
Validation"  provides  guidance  to 
medical  device  manufacturers  and  FDA 
staff  concerning  requirements  for 
validating  software  used  within  medical 
devices,  in  device  production,  or  in 
implementing  the  manufacturer's 
quality  system.  It  replaces  the  draft 
guidance  that  FDA  issued  for  comment 
on  Jime  9, 1997,  and  published  in  the 
Federal  Register  of  July  25, 1997  (62  FR 
40099). 

We  received  responses  from  36 
organizations  and  individuals,  with 
more  than  650  questions,  comments, 
and  specific  recommendations  for 
changes  to  the  guidance.  However, 
further  work  on  the  guidance  was 
interrupted  by  other  high  priority 


activities,  including  implementation  of 
the  Food  and  Drug  Administration 
Modernization  Act  of  1997,  FDA's 
response  to  year  2000  software 
concerns,  and  two  roimds  of 
implementation  of  our  first  medical 
device  performance  standard.  Because 
of  the  delay  in  issuing  this  final 
guidance,  we  have  chosen  to  summarize 
our  response  to  the  comments  received. 
As  with  any  guidance,  we  will  continue 
to  accept  comments  and  may  update 
this  document  in  the  future. 

The  following  simimarizes  the 
comments  we  received,  and  significant 
changes  we  made  to  the  guidance  in 
response  to  those  comments: 


A.  Intended  Scope 

From  a  few  of  the  comments  received, 
it  appears  that  some  parties  may  not 
have  realized  the  full  breadth  of  the 
quality  system  regulation.  The  software 
validation  requirement  in'21.CFR 
820.70(i)  of  the  quality  system 
regulation  also  applies  to  automated 
tools  used  to  design  medical  devices 
and  tools  used  to  develop  software. 
Since  the  first  medical  device  good 
manufacturing  practice  regulation  was 
published  in  1978,  there  has  always 
been  an  explicit  validation  requirement 
for  software  used  in  device  production 
or  used  to  implement  the  quality 
system.  When  design  controls  were 
introduced  into  the  quality  system 
regulation  in  1997,  that  software 
v^idation  requirement  was  extended  to 
software  used  to  design  devices,  such  as 
computer-aided  design  and  software 
development  tools.  FDA  clearly 
addressed  this  issue  at  the  end  of  its 
response  to  comment  136  in  the 
preamble  to  the  quality  system 
regulation  (61  FR  52602  at  52630, 
October  7, 1996).  A  copy  of  the  text  is 
included  at  the  end  of  this  section. 

Some  comments  objected  to  the 
discussion  of  validation  activities 
during  the  predesign  "concept"  phase  of 
software  development,  both  because  the 
quality  system  regulation  does  not  apply 
to  research  activities,  an^  because  there 
is  too  little  information  available  at  that 
point  to  m^e  any  validation  related 
activity  worthwldle.  In  response  to 
these  concerns,  we  have  removed  all 
reference  to  validation  activities  during 
,the  "concept"  phase. 

Other  comments  noted  that  the 
guidance  covered  more  than  just 
validation  issues,  and  suggested 
changing  the  title  to  broaden  the  scope 
of  the  guidance.  We  acknowledge  that 
the  scope  of  the  guidance  is  somewhat 
broader  than  the  scope  of  validation  in 
the  strictest  definition  of  that  term. 
However,  we  have  chosen  not  to  change 
the  title  of  the  guidance.  Planning, 
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verification,  testing,  traceability, 
configuration  management,  and  many 
other  activities  discussed  in  the 
guidance  are  important  activities  that 
together  help  to  support  a  final 
conclusion  that  software  is  validated. 

Some  comments  expressed  concerns 
that  the  guidance  might  be  applied  too 
rigorously  by  FDA  investigators,  and 
some  pharmaceutical  manufacturers 
raised  questions  about  how  the 
guidance  would  be  applied  to  their  drug 
manufacturing  operations.  The  agency's 
good  guidance  practices  (GGPs)  clearly 
state  the  role  of  FDA  guidance. 
Alternative  approaches  that  accomplish 
full  compliance  with  the  quality  system 
regulation  are  acceptable.  While  it  is 
clearly  intended  for  mediced  device 
manufacturers,  the  guidance  may  also 
be  useful  to  the  pharmaceutical  industry 
and  other  industries  regulated  by  FDA. 

Many  comments  suggested  that  we 
move  all  discussions  regarding  use  of 
off-the-shelf  (OTS)  software  to  the 
agency's  guidance  entitled  "Off-the- 
Shelf  Software  Use  in  Medical  Devices." 
In  response  to  these  comments,  specific 
cross  references  to  that  document  have 
been  added  within  the  text,  of  this 
guidance.  However,  the  OTS  guidance 
document  deals  specifically  with 
premarket  submissions  for  OTS  software 
contained  in  medical  devices.  It  is  not 
the  appropriate  guidance  for  OTS 
software  used  in  manufactiuing  and 
quality  systems  applications. 

B.  Flexibility 

Numerous  comments  cited  overly 
restrictive  language  and  lack  of 
sufficient  implementation  flexibility  in 
the  draft  guidance.  For  example,  many 
comments  noted  that  the  guidance 
implies  use  of  a  "waterfall"  as  the 
preferred  life  cycle  development 
methodology.  Several  comments 
suggested  that  more  discussion  was 
needed  regarding  "rapid  application 
development"  and  "component-based 
methodologies,"  as  well  as  "build  a 
little/test  a  little"  as  an  acceptable 
methodology.  Other  comments  asked  for 
specific  examples  of  available  life  cycle 
models  that  could  be  used.  In  response 
to  these  comments,  and  in  accordance 
with  our  own  GGPs,  we  have  carefully 
rewritten  the  text  to  remove  any  direct 
or  implied  use  of  the  words  "shall"  or 
"must,"  except  where  we  describe  or 
reference  a  regulation.  We  also  have 
added  language  to  specifically  state  that 
incremental  development 
methodologies  may  be  used,  and  that 
activities  and  tasks  can  be  performed  in 
a  different  order,  if  called  for  by  the 
chosen  life  cycle  model.  However,  for 
ease  of  description,  we  have'  retained  an 
organization  of  activities  based  on 


"requirements,"  "design,"  "coding  (or 
construction),"  and  "testing." 
Regardless  of  the  order  in  which  tasks 
are  accomplished,  these  four  categories 
of  activities  are  common  to  most  life 
cycle  models.  We  have  not  included 
examples  of  the  dozens  of  life  cycle 
models  that  are  available.  To  do  so 
could  imply  agency  endorsement  of 
certain  life  cycle  models  that  are 
included  over  those  models  that  are  not 
included.  Instead,  you  are  referred  to 
many  of  the  textbooks  and  other 
references  listed  at  the  end  of  the 
guidance,  which  provide  details  of 
many  of  these  life  cycle  models. 

One  group  of  comments  objected  to 
any  use  of  the  word  "all"  when 
describing  items  to  be  included  in 
specification  documents,  noting  that 
"all"  is  not  a  quantifiable  term.  Other 
comments  suggested  use  of  the  word 
"may"  rather  than  "should."  On  the 
other  hand,  a  few  comments  asked  for 
a  specific  compliance  matrix,  so  that 
manufacturers  would  know  exactly  how 
to  comply  with  FDA  expectations.  We 
have  not  adopted  these  suggested 
changes.  We  believe  that  agency 
guidance  should  identify  and  encourage 
use  of  approaches  known  to  have  been 
used  effectively,  while  the  manufactiu-er 
retains  the  prerogative  to  choose 
alternative  approaches  that  are  equally 
effective.  Based  on  variables  such  as 
firm  size  and  structure,  device  risk, 
project  size,  and  complexity, 
manufacturers  have  the  flexibility  to 
choose  different  approaches  for  different 
projects,  and  to  select  effective 
approaches  that  best  fit  their  specific 
needs. 

C  Formgt 

'  Several  comments  suggested  use  of 
the  framework  and  format  in 
international  guidelines  such  as  ISO 
9000-3,  GAMP,  IEEE  Software 
Standards  and  ISO/IEC  12207.  We  have 
drawn  information  from  each  of  these 
sources  and  many  other  listed 
references,  but  unfortunately,  there  is  no 
single  format  available.  We  have 
rewritten  the  guidance  to  address 
specific  suggestions  for  wording 
changes  and  simpler  language.  Some 
comments  asked  for  extensive  use  of 
charts,  analogies,  and  examples  for  the 
concepts  presented  in  the  document. 
While  valuable,  such  an  approach  could 
easily  triple  the  size  of  the  guidance. 
Instead,  we  suggest  referring  to  any  of 
the  extensive  list  of  references  included 
at  the  end  of  the  guidance  for  more 
details  on  specific  implementation 
approaches. 


D.  Differences  Between  Hardware  and 
Software 

Regarding  the  discussion  of 
differences  between  hardware  and 
software,  the  comments  were  somewhat 
divided.  Some  comments  applauded  the 
agency  for  recognizing  the  legitimate 
differences  between  heuxlware 
engineering  and  software  engineering. 
Other  comments  argued  that  "software 
is  not  different"  and  suggested  deletion 
of  all  or  most  of  this  section,  either  ■ 
because  it  was  unnecessary,  or  because 
it  could  be  misinterpreted  by  software 
developers  who  lack  sufficient 
engineering  discipline.  One  comment 
suggested  emphasizing  the  similarities 
of  the  engineering  discipline  needed  to 
build  both  hardware  and  software.  We 
have  chosen  to  keep  this  section 
because  we  believe  it  explains  part  of 
the  rationale  for  why  software  must  be 
thoroughly  validated,  and  why  the 
software  development  process  needs  to 
be  carefully  controlled  and  managed. 
We  have  also  added  additional 
information  regarding  the  impact  of 
mobility  of  software  professionals  on 
the  long-term  maintenance  of  software 
and  the  need  for  thorough 
documentation. 

Some  comments  objected  to  the 
discussion  of  standardization  and  reuse 
of  software  components  and  asked  for 
more  recognition  of  the  trend  toward 
increased  use  of  OTS  and  component- 
based  development  methods.  Other 
comments  objected  to  the  statement  that 
"repairs  made  to  correct  software 
defects  establish  a  new  design."  We 
have  revised  the  text  to  address  both  of 
these  concerns. 

E.  Principles  of  Software  Validation 

We  reorganized  and  rewrote  the 
section  regarding  "Principles  of 
Software  Validation"  to  address  the 
comments  received.  For  example,  we 
moved  the  subsection  dealing  with 
documenting  software  "Requirements" 
to  the  front  of  the  section  to  reflect  the 
importance  of  requirements  in  the 
validation  process.  We  clarified 
language  regarding  "predetermined" 
requirements  to  allow  for  incremental  or 
evolutionarv'  development  of 
requirements  during  the  development 
project.  However,  we  have  retained  the 
concept  that  documented  requirements 
should  be  established  prior  to  formal 
testing  or  other  verification  activities  to 
provide  "objective"  evidence  that  those 
requirements  were  met. 

The  subsection  previously  entitled 
"Testing"  is  retitled  "Defect 
Prevention"  and  is  revised  to  emphasize 
the  importance  of  preventing  software 
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defects,  as  opposed  to  trying  to  "test 
quality  into"  software. 

We  nave  renamed  the  subsection  on 
"Timing."  In  response  to  several 
comments  concerning  validation 
continuing  "for  the  entire  life  cycle,"  we 
have  rewritten  the  text,  but  have 
retained  the  concept.  At  each  stage  of 
the  software  life  cycle,  there  is 
information  available  that  can 
contribute  to  a  conclusion  that  the 
software  meets  user  needs  and  intended 
uses.  Therefore,  the  validation  process 
does  not  end  when  the  device  is 
shipped. 

We  replaced  the  subsection  on 
"Management"  with  a  new  subsection 
dealing  with  the  "Software  Life  Cycle." 

We  nave  clarified  the  subsections 
dealing  with  "Plans"  and  "Procedures" 
to  distinguish  between  plans  that  define 
what  to  do,  and  procedures  that 
describe  how  to  do  it. 

The  subsection  entitled  "Partial 
Validation"  is  substantially  rewritten 
and  retitled  "Software  Validation  After 
a  Change."  Many  readers  misinterpreted 
the  statement  that  "software  cannot  be 
partially  validated"  and  thought  we 
intended  all  validation  testing  to  be 
repeated  every  time  any  change  is  made. 
That  is  not  what  we  meant.  Based  on  the 
comments  received,  we  have  rewritten 
the  discussion  to  emphasize  the  need 
for  regression  analysis  after  a  change, 
followed  by  an  appropriate  level  of 
regression  testing  to  reestablish  the 
validation  status  of  the  software.  We 
have  deleted  specific  discussion  of 
retrospective  validation  and  reverse 
engineering  of  nonvalidated  software, 
but  these  issues  should  be  covered 
during  the  regression  analysis. 

We  nave  retitled  and  rewritten  the 
subsection  on  "Amount  of  Effort."  Now 
titled  "Validation  Coveragp,"  it  still 
describes  an  approach  that  ties  the  level 
of  validation  and  verification  effort  to 
the  safety  risk  and  complexity  of  the 
software. 

We  revised  the  subsection  on 
"Independence  of  Review"  to  provide 
greater  flexibility  and  a  better 
explanation  of  its  intent. 

The  subsection  previously  entitled 
"Real  World"  is  now  entitled 
"Flexibility  and  Responsibility,"  and 
reemphasizes  that  device 
manufactxirers/software  developers  have 
a  lot  of  flexibility  in  how  they 
implement  their  software  validation 
process,  but  the  device  manufoctiirer  is 
iiltimately  responsible  for  the  adequacy 
and  effectiveness  of  the  selected 
approach. 

F.  Terminology 

Some  of  the  most  significant 
comments  we  received  had  to  do  with 


our  basic  definition  of  software 
validation.  In  the  previous  draft 
guidance,  we  relied  upon  technical 
definitions  used  by  the  National 
Institute  of  Standards  and  Technology 
and  by  the  Institute  of  Electrical  and 
Electronic  Engineers.  These  technical 
definitions  created  some  confusion  with 
other  definitions  in  our  quality  system 
regulation.  Numerous  comments 
objected  to  bur  use  of  "validation"  as  an 
umbrella  term  to  cover  "design  review" 
and  "verification"  as  well  as  validation. 
They  stated  that  both  design  review  and 
verification  are  distinctly  separable 
quality  concepts  and  are  not  a  part  of 
validation.  In  response  to  these 
concerns,  we  have  changed  the 
definition  of  software  validation  to  be 
more  consistent  with  the  quality  system 
regulation  and  other  international 
quality  standards.  Our  revised 
definition  of  software  validation  is 
derived  directly  itom.  the  definitions  of 
"validation"  and  "design  validation"  in 
the  quality  system  regulation. 

Comments  also  objected  to  the  title 
"Typical  Validation  Tasks"  at  the  end  of 
each  subsection  in  the  section  V  of  the 
guidance  and  suggested  that  they  are 
really  verification  tasks.  Other 
comments  objected  to  possible 
interpretation  of  these  as  mandatory 
tasks.  In  response  to  these  comments, 
we  have  also  added  text  to  explain  that 
there  are  typical  verification  and  testing 
tasks  that  support  an  overall  conclusion 
that  software  is  validated.  Thereafter, 
when  we  discuss  "Typical  Tasks 
Supporting  Validation,"  we  do  not  try  to 
differentiate  between  verification  tasks 
versus  validation  tasks.  Instead,  we  have 
revised  the  text  to  list  "Typical  Tasks." 
While  we  want  to  avoid  any  inference 
that  the  tasks  are  mandatory  in  every 
case,  the  guidance  makes  the  point  that 
these  are  "typical"  approaches  that  are 
recommendeid  by  software  engineering 
standards  and  textbooks,  and  widely 
used  by  many  software  engineering 
professionals. 

Several  comments  noted 
inconsistencies  in  terminology  &t>m  that 
contained  in  the  quality  system 
regulation,  in  two  software  guidances 
issued  by  the  Office  of  Device 
Evaluation,  and  in  the  FDA  glossary  of 
computerized  system  and  software 
development  terminology.  These 
comments  also  suggested  use  of  the  term 
"risk  analysis"  instead  of  "hazard 
analysis"  throughout  the  software 
validation  guidance.  We  have  revised 
the  guidance  to  incorporate  the  term 
"risk  analysis"  throughout.  However, 
we  continue  to  emphasize  that  while 
there  are  many  different  risks  (e.g., 
economic  or  time  to  market),  FDA  is 
concerned  about  safety  risk  (hazard).  At 


their  next  revision,  we  expect  to  update 
other  software  guidance  documents  and 
the  FDA  glossary  with  consistent 
definitions  of  validation,  verification, 
and  risk  analysis.  In  addition,  we  now 
use  the  term  "user  site  testing"  rather 
than  "installation  testing"  to  describe 
testing  performed  at  the  user  site  and 
outside  the  control  of  the  software 
manufacturer. 


Some  comments  questioned  whether 
OTS  software  could  be  validated 
because  the  device  manufacturer 
frequently  does  not  have  access  to  the 
source  code.  These  comments  suggested 
that  OTS  software  should  be  "qualified" 
rather  than  "validated."  However,  we 
believe  that  the  evidence  developed  by 
a  device  manufacturer  concerning  OTS 
software  is  a  true  validation  because  it 
directly  supports  a  conclusion  that  the 
software  meets  user  needs  and  intended 
uses.  Where  the  source  code  is  not 
available,  it  is  incumbent  upon  the 
device  manufacturer  to  use  other  means 
(such  as  audits,  or  more  extensive  black 
box  testing)  to  infer  the  structural 
integrity  of  the  OTS  software.  This  issue 
is  clearly  addressed  in  comment  136  of 
the  preamble  to  the  quality  system 
regulation  (61  FR  52602  at  52630). 

Other  comments  from  the  . 
pharmaceutical  industry  suggested 
incorporation  of  widely  understood 
process  validation  terminology  (i.e., 
installation  qualification  (IQ), 
operational  qualification  (OQ),  and 
performance  qualification  (PQ))  to 
describe  software  validation.  Another 
comment  suggested  use  of  "product 
performance  qualification"  rather  than 
"design  validation."  We  have  added  a 
section  that  refers  to  the  various  types 
of  qualification,  but  we  have  chosen  not 
to  adopt  "qualification"  terminology  in 
explaining  software  validation 
requirements.  Of  coxirse,  manufrtcturers 
may  continue  to  organize  their 
validation  efforts  using  IQ/OQ/PQ 
terminology,  if  they  wish. 

In  response  to  comments,  a  new 
subsection  has  been  added  to  explain 
the  differences  between  "requirements," 
which  may  be  general  in  nature,  versus 
"specifications,"  which  are  developed 
to  an  engineering  level  of  detail. 

Several  comments  objected  to  use  of 
imdefined  terms  such  as  "microcode" 
and  "assertions."  We  reiterate  that  these 
and  many  other  terms  used  throughout 
the  guidance  are  specifically  defined  in 
the  FDA  glossary  of  computerized 
system  and  software  development 
terminology,  which  is  available  at  http:/ 
/www.fda.gov/ora/inspect_ref/igs/ 
gloss.html. 
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G.  Design  Review 

As  noted  above,  design  reviews  are 
not  a  part  of  validation.  In  fact,  several 
comments  noted  that  results  of 
verification  and  validation  are  inputs  to 
design  reviews — not  the  other  way 
around.  To  emphasize  this  point,  we 
moved  the  subsection  on  "Design 
Reviews"  outside  the  section  on 
"Typical  Tasks  Supporting  Validation." 
We  also  added  information  about  the 
difference  between  formal  design 
reviews  that  are  mandated  by  the 
quaUty  system  regulation  versus  less 
formal  technical  reviews. 

H.  Traceability 

A  few  comments  objected  to  the 
guidance  regarding  "traceability 
analysis,"  especially  the  discussion  at 
the  end  of  the  subsection  on  "Coding." 
Two  comments  noted  that  for  very 
complex  programs  with  thousands  of 
lines  of  code  or  thouisands  of  modules, 
the  traceability  analysis  would  be 
extremely  complex  and  of  little  value. 
One  suggested  that  design  review  was 
an  adequate  substitute  for  traceability 
analysis.  We  disagree.  Traceability  is  an 
essential  aspect  of  verification,  and  it  is 
an  important  input  into  design  reviews. 
We  therefore  do  not  befieve  that  design 
review  could  be  an  adequate  substitute 
for  traceability  analysis. 

One  comment  stated  that 
requirements  are  not  always  neatly 
structured,  and  it  is  very  difficult  to 
trace  exactly  how  they  are  implemented 
in  the  design.  There  are  numerous 
many-to-one  and  one-to-many 
relationships  to  be  mapped  from 
requirements  to  design  to  code.  We 
agree  with  this  observation;  however,  it 
actually  further  supports  the  need  for 
traceability.  The  larger  and  more 
complex  the  project,  the  more  important 
the  traceability  analysis  becomes. 
Therefore,  we  have  retained  the 
discussions  regarding  traceability,  and 
in  response  to  several  other  comments, 
we  have  added  traceability  of  software 
requirements  to  the  safety  risk  analysis. 
Another  comment  noted  that  inherent 
traceability  can  be  built  into 
docimientation  and  code  without  having 
to  have  a  separate  traceability 
dociunent.  We  agree  and  for  that  reason 
have  avoided  use  of  the  most  coinmonly 
used  term — "traceability  matrix."  Three 
common  approaches  are  traceability 
matrix,  using  computer  databases  to 
evaluate  traceability,  or  building 
inherent  traceability  into  the  structure 
of  the  dociunentation  and  code.  There 
may  be  many  other  approaches  to 
traceability.  Software  developers  have 
flexibility  in  how  they  want  to 
implement  traceabili^. 


/.  Risk  Analysis 

Many  comments  questioned  the 
concept  of  a  software  failure  modes  and 
effects  analysis  (FMEA).  They  stated 
that  given  the  difficulty  of  predicting 
specific  software  failure  modes,  FMEA 
is  better  used  as  a  system  level  risk 
analysis  tool.  We  have  revised  the 
guidance  to  discuss  software  risk 
analysis  within  the  context  of  system 
safety.  However,  while  we  acknowledge 
some  limitations  in  its  use,  we  also 
believe  that  software  FMEA  can  be  a 
useful  tool,  especially  for  safety  critical 
aspects  of  software  applications.  It  may 
also  be  useful  early  in  the  development 
process  for  analyzing  safety  critical 
software  requirements. 

One  comment  objected  to  the 
suggestion  that  risk  analysis  begin  at  the 
stage  where  requirements  are  defined. 
However,  to  be  useful  and  have  an 
impact  on  the  software  development 
process,  we  believe  that  risk  analysis 
needs  to  begin  early  and  needs  to  be 
updated  as  the  project  progresses.  In 
addition,  we  have  revised  various 
portions  of  the  guidance  to  emphasize 
that  the  level  of  safety  risk  is  a  major 
factor  in  determining  the  level  of  effort 
to  be  applied  in  testing  and  other 
verification  and  validation  tasks. 

/.  Planning 

In  response  to  comments,  we  have 
changed  the  subsection  on 
"Management"  to  be  entitled  "Quality 
Plaiming."  It  now  provides  a  more 
general  discussion  of  the  software 
validation  and  verification  concerns  to 
consider  diuing  quality  planning. 

Several  comments  questioned  the  idea 
of  early  test  planning,  which  was 
recommended  in  the  draft  guidance.  For 
example,  they  argued  that  there  is 
insufficient  information  available 
during  requirements  development  to  be 
able  to  develop  a  system  test  plan  or  an 
acceptance  test  plan.  We  disagree  and 
have  retained  the  recommendations  for 
early  test  planning,  but  we  have 
specified  that  test  plans  and  test  cases 
should  be  created  as  early  in  the 
software  development  process  "as 
feasible."  One  of  the  important  criteria, 
both  for  requirements  and  for  design,  is 
that  they  be  testable.  The  fact  that  there 
is  insufficient  information  for  a 
particular  test  plan  is  valuable  feedback 
to  the  development  process  that  perhaps 
the  requirements  or  design  processes  are 
not  yet  sufficiently  complete.  Plaiming 
is  a  dynamic  activity  that  should  be 
reexamined  and  updated  as  the  project 
progresses. 

K.  Requirements 

Many  comments  objected  to  use  of  the 
word  "all"  in  describing  what  is 


typically  specified  in  software 
requirements.  We  agree  that 
requirements  frequently  do  not  specify 
"all"  that  they  should.  However,  that  is 
widely  recognized  as  one  the  major 
flaws  in  software  development,  and  its 
correction  is  one  of  the  most  important 
messages  intended  by  this  guidance.  In 
order  to  be  complete,  a  software 
requirements  specification  should -cover 
all  the  pertinent  issues — not  just  a 
selected  few. 

One  comment  noted  that 
requirements  may  not  always  be 
measurable.  We  have  changed  the  text 
to  state  that  requirements  should  be 
"measurable  or  objectively  verifiable." 
A  few  comments  noted  that  "internal 
interfaces"  and  "all  ranges  of  values  the 
software  will  accept"  are  a  part  of 
design — not  requirements.  We  agree 
regarding  internal  interfaces  and  have 
changed  the  text  accordingly.  However, 
since  software  requirements  are  derived 
from  system  requirements,  there  may  be 
some  internal  system  interfaces 
prescribed  from  the  high  level  system 
design  that  would  impact  software 
requirements.  Regarding  "ranges  of 
values,"  we  note  that  there  is  rarely  a 
bright  line  of  demarcation  between 
requirements  and  design.  Software 
developers  have  flexibility  as  to  where 
in  their  life  cycle  they  wish  to  cover 
particular  issues.  We  rejected  most 
conunents  requesting  even  greater  levels 
of  detail  and  specificity  regarding  static 
verification  techniques.  For  example, 
several  comments  asked  for  more  detail 
regarding  "requirements  evaluation" 
and  "interface  analysis."  Details  on 
these  techniques  are  available  in  many 
of  the  references  listed  at  the  end  of  the 
guidance.  FDA  investigators  will  expect 
to  see  a  verification  procedure  that 
includes  a  means  for  identifying  and 
resolving  incomplete,  ambiguous,  and 
conflicting  requirements,  as  required  by 
the  regulation.  They  will  also  expect  to 
see  objective  documented  evidence  that 
the  verification  procedure  was 
implemented. 


L.  Design 

We  have  retained  wording  about  the 
need  for  design  specifications  to  be 
complete  enough  for  programmers  not 
to  have  to  make  ad  hoc  decisions.  The 
intent  is  to  ensure  that  the  code  created 
is  consistent  with  the  design 
specification.  When  programmers  or 
engineers  decide  to  add  new 
functionality  not  identified  previously 
in  the  requirements  or  design,  those 
specifications  need  to  be  updated  to 
reflect  the  actual  code  created.  The 
project  manager,  design  team,  and  any 
future  maintainors  of  the  software  need 
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to  have  accurate  documentation  in  order 
to  do  their  work. 

We  have  dropped  the  listing  of 
specific  approaches  to  software  design, 
and  we  have  included  a  more  general 
description  of  what  should  be  included 
in  a  software  design  specification.  Some 
comments  considered  the  previous  list 
to  be  too  prescriptive  as  well  as 
incomplete. 

We  recognize  that  portions  of  the 
software  are  completed  and  released 
incrementally,  and  life  cyde  processes 
are  repeated  iteratively.  The  intent  is 
that  those  portions  of  the  software  have 
design  documentation  that  is  consistent 
with  the  software  application  that  is 
implemented.  One  comment  noted  that 
in  a  rapid  application  development 
(RAD)  environment,  there  is  t)rpically 
no  formal  design  document  in  place 
during  coding.  We  recognize  that  RAD 
is  valuable  as  a  prototyping  tool,  but  its 
use  does  not  preclude  the  need  to 
document  the  specific  design,  once  it  is 
agreed  upon. 

M.  Coding  I 

We  have  changed  the  title  of  this 
subsection  to  reflect  that  the  creation  of 
a  software  application  can  be  either 
through  coding,  or  through  combining 
existing  software  components,  such  as 
OTS  software  products  or  functional 
components  from  existing  code 
libraries. 

Comments  objected  to  the  idea  of . 
having  to  keep  results  of  all 
compilations  of  the  code.  In  response, 
we  have  revised  the  discussion  of 
compiler  error  checking  to  state  that  the 
results  of  the  "final"  compilation  of  the 
code  should  be  retained  to  document 
any  errors  that  remain  uncorrected  in 
the  final  software  product. 

N.  Testing  by  the  Software  Developer 

We  renamed  and  revised  this 
subsection  to  provide  a  better 
explanation  of  the  purpose  of  testing, 
and  to  avoid  prescriptive  language 
concerning  use  of  specific  testing 
techniques.  We  have  added  language 
regarding  use  of  increinental 
development  and  testing  methodologies. 
We  expemded  the  discussion  of  testing 
coverage  to  explain  how  different 
degrees  of  coverage  should  be 
considered  for  varying  levels  of  risk, 
and  that  the  manufacturer  has  flexibility 
to  choose  the  right  level  of  coverage. 

One  comment  noted  that  the  intent  of 
testing  is  to  find  errors,  and  suggested 
a  better  explanation  of  this  and  other 
tenets  of  a  software  testing  strategy.  We 
have  added  such  an  explanation. 

Other  comments  argued  that 
statistical  testing  based  on  usage  profiles 
is  more  effective  than  extensive 


structural  testing  in  finding  software 
defects.  We  agree  that  statistical  testing 
is  one  of  many  valuable  testing 
methodologies,  and  we  have  added 
information  about  its  use.  However,  it  is 
important  to  note  that  statistical  testing 
is  an  adjunctive  approach,  rather  than 
an  outright  replacement  for  other  types 
of  testing. 

O.  User  Site  Testing 

Based  on  several  comments,  we  have 
renamed  the  subsection  formerly 
entitled  "Installation  Testing"  and 
moved  it  into  the  section  on  life  cycle 
activities.  User  site  testing  can  be  any 
one  of  several  types  of  testing  performed 
by  the  user  or  by  others  at  the  user  site. 
System  level  testing  performed  by  the 
software  developer  under  conditions 
that  simulate  the  user's  environment  is 
an  important  part  of  validation  for  some 
products,  and  it  may  substitute  for  some 
aspects  of  user  site  testing.  However,  for 
certain  products  such  as  blood 
establishment  software,  there  are 
specific  FDA  requirements  for 
additional  testing  to  be  performed  at  the 
user  site.  For  manufacturing  and  qucdity 
system  software,  user  site  testing  is 
frequently  performed  by  the  device 
manufacturer. 

P.  Maintenance  and  Software  Changes 

Several  comments  objected  to  the 
statement  that  "all  modifications  are 
design  changes,"  noting  that  some 
changes,  such  as  a  correction  of  coding 
errors,  do  not  change  the  intended 
design.  We  have  made  appropriate 
changes  to  the  text.  However,  we 
continue  to  emphasize  that  the 
validation  of  all  software  changes  needs 
to  include  a  regression  analysis  and,  as 
appropriate,  regression  testing  to  show 
that  the  change  has  not  negatively 
impacted  the  software. 

In  response  to  other  comments,  we 
have  added  information  regarding 
anomaly  evaluation,  problem 
identification  and  resolution  tracking, 
and  the  need  to  update  documentation. 

Q.  Process  and  Quality  System  Software 

We  have  added  a  new  section  to  the 
document  dealing  with  validation  of 
automated  process  equipment  and 
quality  system  software.  This  change 
was  in  response  to  the  many  comments 
that  raised  issues  and  asked  for  more 
detailed  information  about  validating 
such  software,  especially  OTS 
automated  equipment  and  OTS 
software. 

Many  conunents  discussed  the 
difficulties  encoimtered  in  trying  to 
validate  OTS  software,  and  suggested  a 
different  approach  for  validation  of 
manufacturing  and  quality  system 


software.  Source  code  and  life  cycle 
docimientation  are  ft'equently 
imavailable  for  review,  so  structural 
testing  is  usually  not  possible.  Auditing 
the  vendor's  software  development 
activities  is  one  possibility,  but  some 
software  vendors  will  not  agree  to  being 
audited.  One  comment  suggested  that 
risk  analysis,  design,  coding,  and  unit 
testing  should  not  apply  to  quality 
system  software,  especially  if  it  is 
purchased,  and  further  suggested  that 
functional  testing  is  the  most  that  can  be 
expected.  Several  conunents  suggested 
that  for  widely  used  applications,  there 
can  be  a  reasonable  assumption  that  the 
vendor  validated  the  software  at  the 
time  it  was  developed,  and  that 
installation  qualification  by  the  user 
should  be  sufficient.  Many  of  these 
issues  are  addressed  in  the  response  to 
comment  136  in  the  preamble  of  the 
quality  system  regulation  (61  FR  52602 
at  52630). 

It  is  not  the  agency's  intent  to 
discourage  use  of  OTS  computer 
products.  The  activities  described  in  the 
guidance  can  be  shared  between  the 
vendor  and  device  manufacturer  (the 
user).  However,  we  believe  that  the 
principles  and  activities  described  in 
the  guidance  are  important  for  an 
overall  conclusion  that  software  is 
validated  for  its  intended  use.  Device 
manufactiurers  are  required  to  have 
purchasing  controls  for  the  products 
and  services  they  receive.  Such  controls 
are  an  important  part  of  decision 
making  regarding  OTS  software.  Our 
experience  is  that  "assumptions" 
regarding  validation  by  the  vendor  cue 
not  always  well  foimded.  Each  OTS 
software  product  needs  to  be 
individually  evaluated  based  on  the 
.intended  use  of  the  software,  available 
life  cycle  documentation,  available 
.  verification  and  validation  evidence, 
and  most  importantly  the  device  safety 
risk  posed  by  the  automated  process. 
Device  manufacturers  can  use  multiple 
sources  of  information,  but  are 
ultimately  responsible  for  dociunenting 
the  basis  for  their  conclusion  that  the 
software  is  validated  for  its  intended 
use. 

Several  comments  suggested 
alternative  approaches  for  certain  types 
of  software,  such  as  operating  systems 
and  certain  tools  used  in  software 
development,  such  as  compilers  and 
robust  "middleware"  such  as  Oracle, 
Doounentiun,  or  Lotus  Notes.  We  have 
added  suggestions  for  alternative 
approaches,  while  still  retaining  the 
basic  requirement  that  the  software 
must  be  validated  for  its  intended  use. 
'    A  few  comments  questioned  who  is 
responsible  for  validation  of  OTS 
software.  One  questioned  FDA's 
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authority  to  regulate  software  vendors, 
but  argued  that  device  manufacturers 
cannot  be  responsible  because  they  lack 
access  to  source  code  and  life  cycle 
documentation.  Another  noted  that 
vendors  frequently  change  their 
hardware  and  software,  resulting  in 
urueasonable  FDA  expectations  for 
revalidation  of  each  change.  One 
comment  asked  for  more  details 
regarding  the  impact  of  the  supplier's 
quality  system  on  purchasing  decisions. 
In  response  to  these  comments,  we 
reaffirm  that  FDA  holds  the  device 
manufacturer  responsible  for  the 
software  validation  requirement.  This 
responsibility  can  be  further  delegated 
in  part  through  contracting  and 
purchasing  controls,  and  monitored 
through  supplier  audits  or  other  means, 
but  the  device  manufacturer  is 
ultimately  responsible  for  its  decision  to 
choose  a  particular  software  product. 
The  fact  that  a  vendor  refuses  to  provide 
access  to  its  development  process  or 
documentation  does  not  relieve  the 
device  manufactiuer  of  this 
responsibility.  Likewise,  we  note  that 
the  device  manufacturer  is  not  obligated 
to  install  every  software  upgrade  offered 
by  a  vendor.  Validation  of  those 
upgrades  and  support  from  the  vendor, 
including  access  to  the  necessary 
vendor  documentation,  need  to  play  an 
important  role  in  the  upgrade  decision. 
Some  comments  argued  that  software 
validation  should  be  treated  more  like 
process  validation,  which  is  only 
required  if  the  output  of  the  process 
cannot  be  fully  verified  by  subsequent 
inspection  and  testing.  Other  comments 
asked  for  clarification  of  the  term 
"verification  by  output"  and  asked 
whether  it  negated  the  requirement  for 
software  validation.  One  comment 
argued  that  output  of  software  driven 
systems  can  never  be  fully  verified. 
Another  comment  suggested  the 
consideration  of  intended  use  and 
dependence  upon  software  for  proper 
operation  of  the  process  to  determine 
whether  verification  could  be 
substituted  for  software  validation. 

In  response  to  these  comments,  we 
believe  there  are  very  few  examples 
where  "verification"  in  lieu  of  software 
validation  could  be  justified,  and  even 
in  those  cases,  most  manufacturers 
woxild  choose  to  validate  the  software 
rather  than  go  through  repeated 
verifications  of  output.  For  example, 
while  every  aspect  of  a  drawing  from  a 
computer-aided  design  (CAD)  system 
can  be  independently  verified,  no  user 
of  a  CAD  system  is  likely  to  go  to  that 
trouble  or  expense  for  every  aspect  of 
every  drawing.  Likewise,  because 
software  itself  cannot  be  fully  verified, 
automated  software  development  tools 


used  to  create  medical  device  software 
must  be  validated  for  their  intended  use. 
Requirements  are  needed  to  establish 
intended  use,  the  degree  of  dependence 
on  the  software,  and  therefore  the 
degree  of  validation  needed.  The  device 
manufacturer  decides  whether  or  not  to 
use  OTS  software.  The  ability  to 
validate  for  intended  use  and  vendor 
support  for  the  effort  should  be  a  part 
of  that  decision.  Static  analysis  and 
structural  testing  are  techniques  to  be 
used  in  evaluating  soiuce  code  and  life 
cycle  documentation,  when  these  items 
are  available.  Otherwise,  the  device 
manufacturer  is  dependent  upon 
functional  testing  done.  This  issue  is 
discussed  in  response  to  comment  136 
in  the  preamble  to  the  quality  system 
regulation  (61  FR  52602  at  52630).  The 
impact  on  the  safety  and  quality  of  the 
medical  device  is  an  important 
determining  factor  in  the  approach  and 
level  of  effort  to  be  applied  for 
validating  automated  manufacturing 
and  quality  system  software,  just  as  it  is 
for  software  in  a  medical  device. 

R.  References 

There  were  numerous 
recommendations  for  additional 
references.  Those  and  many  other 
reference  books,  international  standards, 
and  FDA  guidance  documents  have 
been  added  to  the  appendix  at  the  end 
of  the  validation  guidance. 

For  ease  of  cross  reference,  the  text  of 
comment  136  from  the  preamble  of  the 
quality  system  regulation  is  included 
below: 

136.  One  comment  on  §  820.70(h), 
"Automated  processes,""  (now  §820.70(i)), 
stated  that  the  section  should  be  revised  to 
reflect  that  software  used  in  such  systems 
must  be  validated  for  "its  intended  use,"  not 
simply  validated.  Another  comment  stated 
that  most  companies  buy  software  currently 
available  on  the  market  and  do  not  make 
changes  to  the  software.  It  was  recommended 
that  §  820.70(h)  allow  for  use  of  outside 
personnel  for  validation  runs  and  not 
necessarily  require  the  development  of  a 
software  validation  procedure.  One  comment 
suggested  that  the  section  should  allow 
verification  rather  than  validation  of  off-the- 
shelf  software.  Several  comments  on 
"automated  processes"'  stated  that  the  term 
"data  processing  systems"  was  unclear  and 
its  inclusion  rendered  the  requirement  too 
broad.  Others  asked  for  clarification  of 
"automated  data  processing  systems." 

FDA  has  modified  the  requirement  to 
mandate  validation  for  the  intended  use  of 
the  software.  In  addition,  the  requirement 
that  the  software  be  validated  by  individuals 
designated  by  the  manufacturer  has.  also  been 
deleted  to  make  clear  that  validation  may  be 
performed  by  those  other  than  the 
manufacturer.  Howevor.  whether  the 
manufacturer  designates  its  own  personnel  or 
relies  on  outside  assistance  to  validate 


software,  there  must  be  an  established 
procedure  to  ensure  validation  is  carried  out 
properly. 

FDA  has  maintained  the  requirement  for 
validation  because  the  ageocy  believes  that  it 
is  nece.ssary  that  software  be  validated  to  the 
extent  possible  to  adequately  ensure 
performance.  Where  soHrr;e  code  and  design 
specifications  cannot  be  obtained,  "black  box 
testing"  must  be  performed  to  confirm  that 
the  software  meets  the  users  needs  and  its 
intended  uses. 

FDA  emphasizes  that  manufacturers  are 
responsible  for  the  adequacy  of  the  software 
used  in  their  devices,  and  activities  used  to 
prodiice  devices.  When  manufacturers 
purchase  "off-the-shelf  software,  they  must 
ensure  that  it  will  perform  as  intended  in  its 
chosen  application. 

FDA  has  amended  the  requirement  to  state 
"When  computers  or  automated  data 
processing  systems  are  used  as  part  of 
production  or  the  quality  system."  for 
clarification.  Software  used  in  production  or 
the  quality  system,  whether  it  be  in  the 
designing,  manufacturing,  distributing,  or 
tracing,  must  be  validated. 


n.  Significance  of  Guidance 

This  guidance  document  represents 
the  agency's  current  thinking  on 
software  validation.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  operate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
applicable  statutes  and  regulations. 

"The  agency  has  adopted  GGPs,  and 
published  the  final  rule,  which  set  forth 
the  agency's  regulations  for  the 
development,  issuance,  and  use  of 
guidance  documents  (21  CFR  10.115). 
This  guidance  document  is  issued  as  a 
level  1  guidance  in  accordance  with  the 
GGP  regulations. 

III.  Electronic  Access 

In  order  to  receive  "General 
Principles  of  Software  Validation"  via 
your  fax  machine,  call  the  CDRH  Facts- 
On-Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt  press  1  to 
order  a  document.  Enter  the  document 
number  (938)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  CDRH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  the  civil  money 
penalty  guidance  documents  package, 
device  safetj'  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufacturers' 
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addresses],  small  manufacturers' 
assistance,  infonnation  on  video 
conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  Guidance 
documents  are  also  available  on  the 
Dockets  Management  Branch  Internet 
site  at  http:/www.fda.gov/ohrms/ 
dockets/default.htm. 

IV.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  this  guidance  at  any  time. 
Submit  two  copies  of  any 
comments.except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  guidance  document  and 
received  comments  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  11.  2001. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 

[FR  Doc.  02-690  Filed  1-10-02;  8:45  am) 
MUJNG  COM  41MM>1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkNial  Institutes  of  Healtti 

Govemment-Owmad  Inventions; 
Availability  for  Ucanaing 

agency:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  sdlected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

AOOflESSES:  Licensing  infonnation  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  RockviUe, 
Maryland  20852-3804:  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 


be  required  to  receive  copies  of  the 
patent  applications. 

Expression,  Purification  and  Efficacy 
Testing  of  Synthetic  Plasmodium 
Faldparum  Apical  Membrane  Antigen 
1  Expressed  in  Pichia  Pastoris 

Stowers  et  al.  (NIAID) 

DHHS  Reference  No.  E-025-02/0  filed 

09  Nov  2001 
Licensing  Contact:  Carol  Salata;  301/ 

496-7735  ext.  232;  e-mail: 

salatac@od.nih.gov. 

A  challenge  facing  the  biotechnology 
industry  involves  finding  robust 
systems  for  the  expression  of  large 
amounts  of  recombinant  protein.  Extra 
technological  hiutiles  are  faced  when 
these  proteins  are  required  for 
therapeutic  usages. 

Malaria  remains  one  of  the  leading 
causes  of  both  morbidity  and  mortality 
in  the  tropical  and  sub-tropical  world. 
Ciurently,  there  is  no  malaria  vaccine. 
This  invention  relates  to  both  of  these 
issues. 

Two  recombinant  forms  of  the  malaria 
asexual  blood  stage  antigen  Apical 
Membrane  Antigen  1  (AMAl)  were 
produced  in  Pichia  pastoris  using  totally 
defined,  synthetic  medias  and  a 
fermentation  methodology  that  has  been 
reproducibly  scaled  over  a  10-fold  range 
to  60L.  High  levels  of  secreted 
recombinant  protein  were  obtained 
(300mg/L  secreted  protein  in  the 
supernatant,  and  >50mg/L  final  purified 
bulk  protein),  and  a  purification  strategy 
developed  to  remove  Host  cell-derived 
lipids.  Highly  piuified  forms  of  both 
t)rpes  of  AMAl  produced  appear  to 
produce  antibodies  in  vivo  in  rabbits 
that  block  homologous  parasites  from 
invading  red  blood  cells  in  vitro.  The 
combination  of  the  two  allelic  forms 
made  appears  potent  at  inducing 
antibodies  capable  of  blocking  the 
invasion  of  many  heterologous  parasite 
strains  in  vitro,  suggesting  that  the 
combination  of  these  two  alleles  of 
AMAl  will  provide  sufficient  coverage 
bom  the  diverse  field  populations  of 
parasites.  One  of  the  two  AMAl's,  based 
on  the  FVO  allelic  variant  of  AMAl, 
was  emulsified  with  complete  and 
incomplete  Freimd's  adjuvant. 

Vaccination  of  highly  susceptible 
Aotus  vociferans  monkeys  with  this 
formulation  conferred  significant 
protection  frt)m  a  subsequent  lethal 
challenge  with  the  virulent  FVO 
Plasmodium  falciparum  parasite.  Five  of 
eight  animals  whose  primary  immime 
response  was  directed  against  AMAl 
were  completely  protected.  These  two 
recombinant  form  of  AMAl  may  be  an 
effective  malaria  vaccine.  The 
production  and  piuification 
methodologies  may  be  suitable  to  other 


therapeutic  proteins  where  large-scale, 
inexpensive  production  methodologies 
are  required. 

Two  cDNA  Oones  of  Hepatitis  E  Virus 
(HEV)  That  Are  Infiectious  for  Primates 
and  Encode  a  Virulent  and  an 
Attenuated  Virus  Respectively 

Suzanne  U.  Emerson,  Robert  H.  Purcell, 

Mingdong  Zhang,  and  Xiang-Jin  Meng 

(NIAID) 
DHHS  Reference  No.  E-278-Ol/O  filed 

09  Nov  2001 
Licensing  Contact:  Carol  Salata;  301/ 

496-7735  ext.  232;  e-mail: 

salatac@od.nih.gov 

Hepatitis  E  virus  (HEV)  is  a  hiunan 
pathogen  that  is  the  most  important 
cause  of  acute  hepatitis  in  areas  where 
the  virus  iu  endemic  (Southeast  and 
Central  Asia,  and  parts  of  Africa).  This 
invention  relates  to  transcripts  from  the 
two  cDNA  clones  that  produced  virus 
following  intrahepatic  transfection  of 
chimpanzees.  The  virus  encoded  by 
cDNA  vvith  the  consensus  sequence  of 
the  wild-type  Sar  55  Pcikistani  strain  of 
HEV  caused  liver  enzyme  elevations 
(i.e.  acute  hepatitis)  in  the  chimpanzee 
and  resulted  in  seroconversion  to  anti- 
HEV  at  five  weeks  following 
inoculation.  The  second  cDNA  differed 
frt)m  the  first  by  a  two  nucleotides,  one 
of  which  was  located  in  the  coding 
r?gion.  The  nucleotide  at  this  position 
and  the  18-20  nucleotides  surrounding 
it  are  highly  conserved  in  all  strains 
sequenced  thus  far.  Two  chimpanzees 
inoculated  with  transcripts  from  this 
clone  seroconverted  to  anti-HEV  but 
seroconversion  was  delayed  until  week 
14  and  liver  enzyme  levels  did  not  rise, 
indicating  the  virus  was  attenuated. 
Viral  sequences  could  be  recovered  from 
the  serum  of  only  one  chimp  and  at  only 
one  time  point  by  reverse-transcription 
polymerase  chain  reaction,  indicating 
viral  replication  was  inefficient.  An 
attenuated  vaccine  would  be  more  cost 
effective  than  a  recombinant  protein 
vaccine. 

Suppression  of  CCR5  but  Not  CXCR4- 
Tropic  HIV-1  Replication  in  L3rmphoid 
Hsnie  by  Human  Herpes  Virus  6 

Margolis  et  al.  (NICHD) 

DHHS  Reference  No.  E-089-01/0  filed 

28  Mar  2001 
licensing  Contact:  Carol  Salata;  301/ 

496-7735  ext.  232;  e-mail: 

salatac@od.nih.gov. 

HIV-1  infects  cells  via  a  receptor 
complex  formed  by  CD4  and  a 
coreceptor,  such  as  CCR5  or  CXCR4. 
The  early  stages  of  HIV-1  infection  are 
dominated  by  CCR5-tropic  viral 
variants.  CXCR4-tropic  variants 
frequentiy  emerge  at  later  stages 
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followed  by  a  rapid  decline  in  CD4+  T 
cells  and  progression  to  AIDS. 

This  invention  describes  the 
mechanism  of  the  coreceptor  switch 
from  CCR5  to  CXCR4  as  HIV  infection 
progresses.  The  study  of  the  interaction 
between  human  herpes  virus  6  (HHV-6) 
and  HTV  has  shed  light  on  this 
coreceptor  switch.  The  inventors 
observed  that  HHV-6  affects  HIV 
replication  by  suppressing  CCR5-tropic 
but  not  CXCR4-tropic  HIV-1.  The 
inventors  demonstrate  that  HHV-6 
upregulates  the  production  of  RANTES, 
a  CC  chemokine  that  is  known  to  inhibit 
infection  by  CCR5-tropic  HTV-l. 
RANTES  interferes  with  the  interaction 
of  the  CCR5-tropic  HTV-l  thereby 
allowing  the  CXCR4-tropic  HIV-1 
variants  to  emerge. 

This  observation  may  lead  to  new 
HIV-1  therapies  and  vaccines.  For 
example,  an  attenuated  HHV-6  or  the 
use  of  other  compounds  to  stimulate 
RANTES  production  could  be  used  as 
an  HIV  vaccine  while  a  drug  effective 
against  HHV-6  could  be  used  as  an  HIV 
therapeutic.  Once  HHV-6  is  eradicated 
from  the  body  or  rendered 
nonfunctional  the  conversion  frt)m 
CCR5-tropic  HIV-1  to  CXCR4-tit)pic 
HIV-1  cannot  take  place. 

Human  Papilloma  Virus 
Immunoreactive  Peptides 

Samir  N.  Khleif ,  David  Contois,  and  Jay 

Berzofsky  (NCI) 
DHHS  Reference  No.  E-126-01/0  filed 

23  Mar  2001 
Licensing  Contact:  Sally  Hu;  301/496- 

7056  ext.  265;  e-mail:  hus@od.nih.gov. 

This  invention  provides  immunogenic 
peptides  bom  the  HPV-18E6  protein 
that  comprise  class  I  restricted  T  cell 
epitopes  and  discloses  methods  of 
administering  these  peptides  to 
individuals,  and  a  method  for 
monitoring  or  evaluating  an  immune 
response  to  HPV  with  these  peptides. 
The  HPV-18E6  peptide  cross-reacts 
immimologically  with  both  HPV  type  16 
and  HPV  type  18.  HPV  16  and  HPV  18 
are  the  most  common  HPV  t)T}es 
involved  in  cervical  cancer,  which  is  the 
second  most  common  cause  of  cancer 
deaths  in  women  worldwide.  This 
invention  demonstrates  that  the  HPV- 
18E6  peptide  has  a  higher  affinity  for 
the  most  common  human  lymphocyte 
antigen  (HLA),  HLA-A2  than  the 
homologous  peptide  from  HPV  16. 
Thus,  this  invention  provides  a 
potential  prophylactic  or  therapeutic 
vaccine  against  cervical  cancer  caused 
by  HPVi6  and  18,  and  a  targeted 
therapy  for  cervical  cancer  and  other 
diseases  that  are  caused  by  HPV 
including  other  genital  cancers,  head 
and  neck  cancers,  and  upper  digestive 


tract  cancers.  It  could  also  be  potentially 
used  in  the  treatment  of  patients 
presenting  with  pre-malignant  cervical 
disease,  especially  in  underdeveloped 
countries  with  no  access  to  surgical 
treatment  or  to  completely  avoid 
surgical  treatment. 

Parallel  Measurements  of  Multiple 
Macromolecules  Using  a  Cryoairay 

Robert  Star  (NIDDK),  Takehiko  Miyaji 

(NIDDK),  Stephen  Hewitt  (NCI),  and 

Lance  Liotta  (NCI) 
DHHS  Reference  No.  E-064-01/0  filed 

31  Aug  2001 
Licensing  Contact:  Cristina 

Thalhammer-Reyero;  301/496-7056 

ext.  263;  e-mail: 

ThalhamC@od.nih  .gov. 

Available  for  license  is  a  new 
improved  technique  for  the  creation  of 
biological  arrays  of  25-100  biological 
samples  per  slide,  for  use  in  parallel 
molecular  screening  in  medical  research 
and  clinical  diagnostics.  Recent 
advances  in  genomics,  including  serial 
analysis  of  gene  expression,  and  DNA 
microarrays  have  allowed  researchers  to 
perform  high  throughput  analysis  of 
gene  expression.  These  experiments 
generate  large  amounts  of  information 
that  musit  be  validated  independently, 
one  gene  at  a  time.  In  particular,  there 
is  an  increasing  demand  for  protein 
arrays  in  order  to  measure  changes  in 
protein  expression  or  post-translational 
modification  of  proteins.  Current 
techniques  to  create  protein  arrays  are 
deficient  because  the  proteins  stick  to 
the  arraying  pins,  and  array  fabrication 
at  room  temperature  may  destroy  the 
protein  structure  and  function.  The 
CryoArray  technology,  based  on  the 
creation  of  the  arrays  at  subzero 
temperature,  preserves  the  stability  and 
functionality  of  the  biological  samples, 
including  proteins,  and  is  flexible  with 
respect  to  the  molecular  probes  it  can 
accommodate.  Wells  made  in  a  frozen 
block  of  embedding  material  are  filled 
with  biological  samples,  which  freeze 
and  bond  to  the  surrounding  block.  The 
loaded  block  is  cut  in  a  cryostat  to 
produce  up  to  800  replicate  4-10 
microns  thin  sections.  The  samples  can 
include  DNA,  RNA,  and  proteins  such 
as  antibodies  or  receptors.  Recombinant 
or  native  tissue  proteins  are  detected 
using  antibodies;  however,  flie  system 
can  be  extended  for  other  types  of 
biological  assays.. 

The  ability  to  make  multiple  (i.e.,  up 
to  800)  cryosections  bom  one  cryoblock 
enables  parallel  analysis  of  many 
identical  arrays.  Unlike  other  proteomic 
techniques,  cryoarrays  are  easy  to  use, 
economical,  efficiently  use  samples 
with  litUe  waste,  require  only  a  small 
voliune  of  sample,  and  are  protein 


friendly  because  samples  are  kept  fatizen 
during  production.  The  cryoarray 
method  allows  small  laboratories 
without  access  to  expensive  arraying 
equipment  to  produce  many  identical 
arrays  with  moderate  numbers  of 
precious  samples.  Proteins  can  be 
detected  in  their  native  configuration, 
without  SDS  (w  formalin.  Cryoarrays 
may  be  useful  for  screening  small 
samples  of  precious  biological  fluids  or 
tissues  for  new  biomarkers  or  for  rapid 
screening  of  monoclonal  antibodies.  It 
may  be  possible  to  use  cryoarrays  to  also 
measure  protein  function  and  protein- 
protein  interactions. 

Method  for  Non-Invasive  Identification 
of  Individuals  at  Risk  for  Diaiietes 

Anthony  J.  Durkin,  Marwood  N.  Ediger, 

Michelle  V.  Chenault  (FDA) 
DHHS  Reference  No.  E-091-98/2  filed 

17  May  2001 
Licensing  Contact:  Dale  Berkley;  301/ 

496-7735  ext.  223;  e-mail: 

berkleyd@od.nih.gov 

The  invention  is  a  non-invasive 
technique  for  the  detection  of  ocular 
pathologies,  including  molecular 
changes  associated  with  diabetes. 
Raman  spectra  emitted  bom  an  eye  that 
is  subject  to  a  laser  probe  provides 
information  regarding  early  markers  of 
diabetes  or  diabetes-induced  ocular 
pathologies.  The  invention  compares 
spectra  taken  from  the  subject  under 
study  to  spectra  from  a  normal  subject. 
Multivariate  statistical  methods  are  used 
to  obtain  predictive  information  based 
on  the  detected  spectra,  and  to  diagnose 
or  predict  the  onset  or  stage  of 
progression  of  diabetes-induced  ocular 
pathology. 

Dated:  January  4.  2002. 
lack  Spiegel, 

Director.  Division  of  Technolog}'  Development 
and  Transfer.  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[FR  Doc.  02-744  Filed  1-10-02:  8:45  ami 

BHJJNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InstHutes  of  Health 

National  Cancer  InstHute;  Notice  of 
Cloeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Tide  5  U.S.C. 
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as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  oar  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Signal 
Transduction  in  Oscogenesis.  j 

Date:  January  1 1 ,  2002.        I 

Time:  10:00  AM  to  2:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  ene  Executive  Blvd.,  Rockville,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Virginia  P.  Wray,  PhD, 
Scientific  Review  Administrator,  National 
Cancer  Institute,  DEA  GRB,  6116  Executive 
Boulevard,  Room  8125.  Rockville,  MD 
20895-7405,  301-»96-9236,  VTv8z@nj7j.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
ftmding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Researcht  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  4,  2002.        | 
Anna  SnonfRer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-746  Filed  1-10-02;  8:45  am) 
BNJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


L 

>  of  I  IobMi 


National  Institutes  ( 

National  Eye  Institiite;  Notice  of 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisonr  Eye  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 


as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Eye  Council. 

Date:  February  14,  2002. 

Closed:  8:30  a.m.  to  1  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Boulevard,  Room  G, 
Rockville,  MD  20852. 

Open:  1:15  p.m.  to  5  p.m. 

Agenda:  Following  opening  remarks  by  the 
Director,  NEI,  there  will  be  presentations  by 
the  staff  of  the  Institute  and  discussions 
concerning  Institute  programs  and  policies. 

Place:  6130  Executive  Boulevard,  Room  G. 
Rockville,  MD  20852. 

Contact  Person:  Lore  Anne  McNicol, 
Director,  Division  of  Extramural  Research, 
National  Eye  Institute,  National  Institutes  of 
Health.  Bethesda,  MD  20892,  301-496-9110. 

Information  is  also  available  on  the 
Institute's/Center's  homepage: 
wTvw.nei.ni7i.gov,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  January  4,  2002. 
Anna  Snoufifer, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-753  Filed  1-10-02;  8:45  am] 

BHJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heattli 

National  Human  Genome  Research 
Institute;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  for  Human 
Genome  Research. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 


as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Human  Genome  Research. 

Date:  February  11-12,  2002. 

Open:  February  11,  2002,  8:30  AM  to  1  PM. 

Agenda:  To  discuss  matters  of  program 
relevance. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  Conference  Rooms  El  & 
E2,  45  Center  Drive,  Bethesda.  MD  20892. 

Closed:  February  1 1 ,  2002, 1  PM  to    , 
Adjournment  on  02/12/2002. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  National  Institutes  of  Health, 
Natcher  Building,  Conference  Rooms  El  & 
E2,  45  Center  Drive,  Bethesda,  MD  20892. 

Contact  Person:  Elke  Jordan,  PhD,  Deputy 
Director,  National  Human  Genome  Research 
Institute,  National  Institutes  of  Health,  PHS, 
DHHS,  31  Center  Drive,  Building  31,  Room 
4B09,  Bethesda,  MD  20892,  301  496-0844. 

In  the  interest  of  security,  NTH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.172,  Human  Genome 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  7,  2002. 
Anna  SnouCfer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-754  Filed  1-10-02;  8:45  am] 
BIIXING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 
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The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Microbiology  and 
Infectious  Diseases  Research  Committee. 

Date:  February  6-8,  2002.  ' 

Open:  February  6,  2002. 9  AM  to  10  AM. 

Agenda:  Report  on  Division  activities. 

Place:  Latham  Hotel,  3000  M  Street.  NW., 
Washington,  DC  20007. 

Closed:  February  6,  2002, 10  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Latham  Hotel,  3000  M  Street,  NW., 
Washington,  DC  20007. 

Contact  Person:  Gary  S.  Madonna,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NLMD,  NTH,  Room  2217,  6700-B 
Rockledge  Drive,  MSC  7610,  Bethesda,  MD 
20892-7610,  301-496-2550. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  4,  2002, 
Anna  Snouffier, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-745  Filed  1-10-02;  8:45  am) 
BIUING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  on  Alcohol  AtNise 
and  Alcoholism;  Notice  of  Closed 

Meetings 


Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussioqs  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group  Biomedical  Research  Review 
Subcommittee. 
Date:  February  14,  2002. 
Time:  8:30  am  to  5  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Hotel.  5151  Pooks 
Hill  Road.  Bethesda,  MD  20814. 

Contact  Person:  L  Tony  Beck,  PhD, 
Scientific  Review  Administrator,  National 
Institute  on  Alcohol  Abuse  and  Alcoholism, 
National  fastitutes  of  Health,  Suite  409, 6000 
Executive  Blvd.,  MSC  7003,  Bethesda.  MD 
20892-7003. 301-443-0913. 
lbeck@mail.nih.gov 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group  Health  Services  Research 
Review  Subcommittee. 
Dote:  February  14.  2002. 
Time:  12  pm  to  3  pm. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Willco  Building,  Suite  409, 6000 
Executive  Boulevard,  Rockville,  MD  20892 
(Telephone  Conference  Call). 

Contact  Person:  Elsie  Taylor.  Sciontific 
Review  Administrator,  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd., 
Bethesda,  MD  20892-7003,  301-443-9787, 
etayloi®niaaa.nih.gov. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Initial 
Review  Group  Clinical  and  Treatment  . 
Subcommittee- 
Date:  February  28-March  1,  2002. 
-    Time:  8:30  am  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Elsie  Taylor,  MS, 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  National 
Institutes  of  Health.  Suite  409.  6000 
Executive  Blvd.,  Bethesda,  MD  20892-7003, 
301-443-9787,  etaylor@niaaa.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.272,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  January  4,  2002. 
Anna  Snoufiier, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-747  Filed  1-10-02;  8:45  am] 

BILLING  C006  41404)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


National  institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarrantekl 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel. 

Date:  January  24,  2002. 

Time:  10  a.m.  to  3  p.m. 

Agenda;  To  review  and  evaluate  contract 
proposals. 

pyoce:  6700B  Rockledge  Drive,  Room  2223, 
Bethesda.  MD  20892,  (Telephone  Conference 

Call). 

Contact  Person:  Yen  Li.  PhD,  Scientific 
Review  Administrator,  Scientific  Review 
Program.  Division  of  Extramural  Activities, 
NIAID,  NIH.  Room  2217.  6700-B  Rockledge 
Drive,  MSC  7610.  Bethesda.  MD  20892-7610, 
301-496-2550.y//@n/aid.njh.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855.  Allergy.  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  4,  2002. 
Anna  Snouffier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-748  Filed  1-10-02;  8:45  am] 
BIUJNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 

meeting. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
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Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  wUl  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  AJlergy,  Immunology, 
and  Transplantation  Research  Committee. 

Date:  January  29-31,  2002. 

Open:  January  29.  2002,  2:00  PM  to  2:30 
PM. 

Agenda:  Report  on  Division  activities. 

Place:  Best  Western,  Monterey  Beach 
Hotel,  2600  Sand  Dunes  Drive,  Monterey,  CA 
93940. 

Closed:  January  29,  2002,  2:30  PM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Best  Western,  Monterey  Beach 
Hotel,  2600  Sand  Dunes  Drive,  Monterey,  CA 
93940. 

Contact  Person:  Nancy  B.  Saunders,  PhD, 
Scientific  Review  Administrator.  Scientific 
Review  Program,  Division  of  Extramural 
Activities.  NIAID,  NIH,  Room  2223,  670O-B 
Rockledge  Drive,  MSC  7610,  Bethesda,  MD 
20892-7610.  301-496-2550,  nsl20v@nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  4,  2002. 
Anna  SnouCfer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-749  Filed  1-10-02;  8:45  am] 
■UMO  COOe  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  | 

National  Institutes  of  HeaHli 

National  Institute  of  Artiwitis  and 

Muscuioshalatal  and  SMn  Diseases; 

^■-*« —  ■  *  »* — -* — 
fwuceof  Msenng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Arthritis  and  Miisculoskeletal 
and  Skin  Diseases  Advisory  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 


attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Arthritis  and 
Musculoskeletal  and  Skin  Diseases  Advisory 
Council. 

Date:  January  31-February  1,  2002. 

Open:  January  31,  2002,  8:30  AM  to  5  PM. 

Agenda:  The  meeting  will  be  open  to  the 
public  to  discuss  administrative  details 
relating  to  Council  business  and  special 
reports. 

Place:  9000  Rockville  Pike,  Building  31, 
Conference  Room  10,  Bethesda,  MD  20892. 

Closed:  February  1,  2002.  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  9000  Rockville  Pike,  Building  31, 
Conference  Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Steven  J.  Hausman,  PhD, 
Deputy  Director,  NIAMS/NIH.  Bldg.  31, 
Room  4C-32,  31  Center  Dr,  MSC  2350. 
Bethesda,  MD  20892-2350,  (301)  594-2463. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.846,  Arthritis, 
Musculoskeletal  and  Skin  Diseases  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  January  4,  2002. 
Anna  Snouflier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-750  Filed  1-10-02;  8:45  am] 

BILUNG  COOC  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  and 
Craniofacial  Researcli;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  and 
Craniofacial  Research  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 


attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material ,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Dental  and  Craniofacial  Research  Council. 

Date:  January  28,  2002. 

Open:  8:30  a.m.  to  11  a.m. 

Agenda:  Director's  Report,  Budget  Report. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Closed:  11  a.m.  to  5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2.  Bethesda,  MD 
20892. 

Contact  Person:  J.  Ricardo  Martinez,  MD, 
MPH,  Associate  Director  for  Program 
Development,  Office  of  the  Director,  National 
Institute  of  Dental  and  Craniofacial  Research. 
31  Center  Drive,  Bldg.  31,  Rm.  5B55, 
Bethesda,  MD  20892. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nidcr.nih.gov/discover/nadrc/ 
index.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting  will    ' 
be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research.  National  Institutes  of 
Health.  HHS) 

Dated:  January  4.  2002. 
Anna  SnouCRer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-751  Filed  1-10-02;  8:45  am] 
BIUMQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instltutee  of  Health 

Nationalinstltute  of  Neurological 
Disorders  and  Stroice;  Notice  of 
Meetings 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
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amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Advisory  Neurological 
Disorders  and  Stroke  Council. 

The  meetings  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  shpuld 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council, 
Training  Subcommittee. 
Date:  February  13,  2002. 
Time:  8  p.m.  to  10  p.m. 
Agenda:  To  discuss  the  training  programs 
of  the  Institute. 

Place:  Hyatt  Regency,  One  Metro  Center, 
Bethesda.  MD  20814. 

Contact  Person:  Constance  W.  Atwell.  PhD. 
Associate  Director  for  Extramural  Research, 
National  Institute  of  Neurological  Disorders 
and  Stroke,  National  Institutes  of  Health, 
Neuroscience  Center.  6001  Executive  Blvd., 
Suite  3309,  MSC  9531,  Bethesda,  MD  20892- 
9531.  (301)  496-9248. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council, 
Infrastructure.  Neuroinformatics,  and 
Computational  Neuroscience  Subcommittee. 
Date:  February  14,  2002. 
Time:  8  a.m.  to  10  a.m. 
Agenda:  To  discuss  research  mechanisms 
and  infrastructure  needs. 

Place:  31  Center  Drive,  Building  31,  Room 
8A52,  Bethesda,  MD  20892. 

Contact  Person:  Robert  Baughman,  MD, 
Associate  Director  for  Technology 
Development,  National  Institute  of 
Neurological  Disorders  and  Stroke,  National 
Institutes  of  Health.  6001  Executive  Blvd., 
Suite  2137,  MSC  9527.  Bethesda,  MD  20892- 
9527.  (301)  496-1779. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
iVMTv.niiids.nj7i.gov,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  January  4 .  2002. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-752  Filed  1-10-02;  8:45  am] 
BILUNG  CODE  414(H>1-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Neurological 
Disorders  and  Stroice;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Neurological 
Disorders  and  Stroke  Coimcil. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  vrith  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council, 
Clinical  Trials  Subcommittee. 

Date:  February  14.  2002. 

Open:  8  AM  to  8:30  AM. 

Agenda:  To  discuss  clinical  trials  policy. 

Place:  31  Center  Drive,  Building  31,  Room 
8A28,  Bethesda,  MD  20892. 

Closed:  8:30  AM  to  10  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyace:  31  Center  Drive,  Building  31,  Room 
8A28,  Bethesda.  MD  20892. 

Contact  Person:  Constance  W.  Atwell, 
PHD.  Associate  Director  for  Extramural 
Research,  National  Institute  of  Neurological 
Disorders  and  Stroke,  National  Institutes  of 
Health,  Neuroscience  Center,  6001  Executive 
Blvd.,  Suite  3309,  MSC  9531,  Bethesda,  MD 
20892-9531.  (301)  496-9248. 

Name  of  Committee:  National  Advisory 
Neurological  Disorders  and  Stroke  Council. 

Date:  February  14-15.  2002. 

Open:  February  14,  2001. 10:30  AM  to  4:30 
PM. 

Agenda:  Report  by  the  Acting  Director. 
NINDS;  Report  by  the  Director,  Division  of 
Extramural  Research;  and  other 
administrative  and  program  developments. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  10,  Bethesda.  MD  20892. 

Closed:  February  14.  2002,  4:30  PM  to  5:30 
FM. 


Agenda:  To  review  and  evaluate  the 
Division  of  Intramural  Research  Board  of 
Scientific  Counselors'  reports. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31.  Conference 
Room  10,  Bethesda,  MD  20892. 

Closed:  February  15,  2002.  8:30  AM  to  12 
PM. 

Agenda:  To  review  and  evalute  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31.  Conference 
Room  10,  Bethesda,  MD  20892. 

Contact  Person:  Constance  W.  Atwell. 
PHD,  Associate  Director  for  Extramural 
Research,  National  Institute  of  Neurological 
Disorders  and  Stroke,  National  Institutes  of 
Health,  Neuroscience  Center,  6001  Executive 
Blvd.,  Suite  3309,  MSC  9531,  Bethesda,  MD 
20892-9531, (301)  496-9248. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
wvtrw.ninds.nih.gov,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  January  4,  2002. 
Anna  SnouRier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-755  Filed  1-10-02;  8:45  am) 
BHJJNO  COOE  4140-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4730-H-O2] 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Coinmunity  Planning  and 
Development,  HUD. 
action:  Notice. 


SUMMARY:  This  notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitably  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  January  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-fi«e  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
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Homeless  v.  Veterans  Administration, 
No.  88-2503-OG  (D.D.C.),  HUD 
publishes  a  notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  notice  is  for  the 
purpose  of  announcing  that  no 
additicmal  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  January  4.  2002. 
Mark  R.  fohnston,  i 

Deputy  Director.  Office  of  Special  Needs 

Assistance  Programs. 

IFR  Doc.  02-565  Filed  1-1(M)2:  8:45  am) 

BttJJNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Endangered  and  Threatened  Species 
Permit  Application 

agency:  Fish  and  Wildlife  Service, 
Interior.    ,  i 

ACTION:  Request  permit  amendment. 

SUMMARY:  The  following  applicant 
requests  a  permit  amendment  to 
conduct  gray  wolf  [Canis  lupis)  take 
activities  throughout  Minnesota.  This 
notice  is  provided  pursuant  to  section 
10(c)  of  the  Endangered  Species  Act 
(Act)  of  1973,  as  amended  (16  U.S.C. 
1531.  et  seq.). 

Permit  Number  TE-697830 

Applicant:  Assistant  Regional 
Director,  Ecological  Services,  Region  3, 
U.S.  Fish  and  Wildlife  Service,  Fort 
Snelling,  Minnesota. 
DATES:  Written  comments  must  be 
received  by  February  11.  2002. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Regional 
Director,  U.S.  Fish  and  Wildlife  Service, 
Ecological  Services,  1  Federal  Drive, 
Fort  Snelling.  Minnesota  55111-4056. 

Documents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  Mr.  Peter  Fasbender.  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services.'l  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612)  713-5343:  Fax:  (612)  713-5292;  e- 
mail:  peter_fasbender@fws.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Peter  Fasbender,  (612)  713-5343. 
SUPPLEMENTARY  INFORMATION:  The  gray 
wolf  is  listed  as  an  endangered  species 


throughout  the  conterminous  United 
States  and  Mexico,  except  in  Minnesota 
where  it  is  classified  as  a  threatened 
species,  and  in  three  areas  of  the 
western  United  States  where 
experimental  populations  have  been 
designated  under  separate  regulations. 
In  areas  where  the  gray  wolf  is  listed  as 
endangered,  50  CFR  17.21(c)(2)  allows 
them  to  be  taken  by  a  person  "in 
defense  of  his  own  life  or  the  lives  of 
others."  Furthermore,  §  17.21(c)(3)(iv) 
allows  any  employee  or  agent  of  the 
Service,  any  other  Federal  land 
management  agency,  the  National 
Marine  Fisheries  Service,  or  a  State 
conservation  agency,  who  is  designated 
by  his  agency  for  such  purposes  to 
"remove  specimens  which  constitute  a 
demonstrable  but  nonimmediate  threat 
to  human  safety,  provided  that  the 
taking  is  done  in  a  humane  manner;  the 
taking  may  involve  killing  or  injuring 
only  if  it  has  not  been  reasonably 
possible  to  eliminate  such  threat  by  live- 
capturing  and  releasing  the  specimen 
uidiarmed,  in  a  remote  area."  50  CFR 
17.31  applieis  the  provisions  of 
§  17.21(c)(2)  and  (c)(3)  to  threatened- 
wildlife,  except  in  cases  where  a  special 
rule  developed  imder  section  4(d)  of  the 
Act  applies  to  a  threatened  species. 

50  CFR  17.40  (d)  contains  the  special 
rules  for  wolves  in  Minnesota  and 
allows  designated  persons  to  take  gray 
wolves  in  Wolf  Management  Zones  2-5 
in  response  to  depredations  upon 
domestic  animals.  Although  all  the 
other  provisions  of  §  17.21(c)(2)  and 
(c)(3),  including  the  provision  that 
allows  gray  wolves  to  be  taken  in 
defense  of  human  life,  are  carried  over 
into  §  17.40(d),  the  provision  allowing 
the  Service,  or  its  designees,  to  "remove 
specimens  which  constitute  a 
demonstrable  but  nonimmediate  threat 
to  human  safety"  is  absent  fi-om  this 
section. 

Due  to  increasing  populations  of  the 
gray  wolf  in  Minnesota,  there  are 
concerns  over  human  and  wolf 
interactions  and  the  potential  threat 
gray  wolves  pose  to  himian  safety.  This 
concern  is  especially  great  where 
wolves  increasingly  have  become 
habituated  to  humans,  are  frequently 
encountered  around  residential 
buildings,  have  become  difficult  to  scare 
away,  and  may  have  learned  to  associate 
hiunans  with  the  availability  of  food. 

Under  the  ciurent  regulations 
discussed  above  there  is  no  clear 
provision  allowing  take  of  a  threatened 
Minnesota  wolf  that  is  a  demonstrable 
but  nonimmediate  threat  to  human 
safety.  However,  the  regulations  noted 
above  for  endangered  wildlife 
specifically  allow  the  taking,  by  either 
lethal  or  non-lethal  means,  of 


endangered  wolves  in  all  states  adjacent 
to  Minnesota  if  an  identical  threat  to 
human  safety  occurs.  The  Service 
believes  it  is  reasonable  and  logical  to 
be  able  to  provide  relief  in  similar 
situations  in  Miimesota  where  wolves 
are  much  more  numerous  than  in 
adjacent  states.  The  gray  wolf  was 
reclassified  from  endangered  to 
threatened  in  1978  in  Minnesota. 

Because  current  regulations  do  not 
provide  clear  authority  to  carry  out  such 
activities  without  a  permit,  the 
Applicant  is  pursuing  authorization  to 
conduct  such  take  activities  via  an 
amendment  to  the  Endangered  and 
Threatened  Species  Permit  issued  to  the 
Assistant- Regional  Director,  Ecological 
Services,  Ft.  SneUing,  Minnesota.  The 
applicant  requests  an  amendment  to 
allow  the  take  (trapping,  removing, 
humanely  euthanizing,  and/or 
relocating)  of  gray  wolves  throughout 
Minnesota  in  accordance  with  50  CFR 
17.32,  if  the  wolf  or  wolves  are 
determined  to  constitute  a  demonstrable 
but  nonimmediate  threat  to  human 
safety. 

Written  data  or  comments  should  be 
submitted  to  the  Regional  Director,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056,  and  must  be 
received  within  30  days  of  the  date  of 
this  publication. 

Dociunents  and  other  information 
submitted  with  this  application  are 
available  for  review  by  any  party  who 
submits  a  written  request  for  a  copy  of 
such  documents  to  the  following  office 
within  30  days  of  the  date  of  publication 
of  this  notice:  Mr.  Peter  Fasbender,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services,  1  Federal  Drive,  Fort  Snelling, 
Minnesota  55111-4056.  Telephone: 
(612)  713-5343;  Fax:  (612)  713-5292;  e- 
mail:  peter_fasbender@fws.gov. 

Dated:  December  28,  2001. 
Marvin  E.  Moriarty, 
Acting  Regional  Director,  Region  3,  Fort 
Snelling,  Minnesota. 

[FR  Doc.  02-684  Filed  1-10-02;  8:45  am) 
nUING  CODE  4310-5S-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 


Federal  Register /Vol.  67,  No.  8 /Friday.  January  11,  2002 /Notices 


1495 


amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  days  of  the  date  of  this  notice. 

PRT-049772 

Applicant:  Henry  Doorly  Zoo,  Omaha, 

Nebraska 

The  applicant  requests  a  permit  to 
import  three  female  and  three  male 
Parma  wallabies  {Macropus  panna) 
from  a  non-native  population  on  an 
island  in  New  Zealand,  where  it  is 
considered  to  be  a  pest  species,  for  the_ 
purpose  of  enhancement  of  the  survival 
of  the  species. 

PRT-051207 

Applicant:  Gail  A.  Sanders,  Prescott,  WI 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
made  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-051210 

Applicant:  Donald  G.  Sebesta,  Othello, 

WA 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
m^e  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  imder  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT^)51213 

Applicant:  Thomas  L.  Martinetto, 

Shore  wood,  MN 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one  - 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  itoxA  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-045459 

Applicant:  Center  for  Environmental 
Research  and  Conservation,  Coliraibia 
Univ.,  New  York,  NY 
The  applicant  requests  a  permit  to 
import  biological  tissue  samples  bom 
Javan  rhinoceros  [Rhinoceros 
sondaicus),  great  Indian  one-homed 
rhinoceros^  (fl/iiJioceros  unicornis)  and 
Sumatran  rhinoceros  [Dicerorhinus 
sumatrensis)  bom  several  coimtries  in 
Asia  for  the  purpose  of  scientific 
research  on  genetic  markers  for  use  in 
population  analysis  to  enhance  the 


survival  of  the  species.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  five-year  period. 

Marine  Mammals  and  Endangered 
Species 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with 
endangered  marine  mammals.  The 
application  was  submitted  to  satisfy 
requirements  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  etseq.).  the  Endangered 
Species  Act  of  1973,  as  amended  (16 
U.S.C.  1531,  et  seq.),  and  the  regulations 
governing  marine  manunals  (50  CFR 
part  18)  and  endangered  species  (50 
CFR  part  17). 

PRT-049136 

Applicant:  Xavier  University, 

Cincinnati,  OH 

Permit  Type:  Take  for  Scientific 
Research. 

Name  and  Number  of  Animals:  West 
Indian  Manatee,  Trichechus  manatus,  2. 

Summary  of  Activity  To  Be 
Authorized:  The  applicant  requests  a 
permit  to  conduct  research  associated 
with  soimd  recognition  on  one  captive- 
held  animal  and  one  captive-bom 
animal,  currehtly  housed  at  the 
Cincinnati  Zoo,  Cincinnati,  for  the 
purpose  of  scientific  research. 

Source  of  Marine  Mammals:  Captive 
held  and  captive  bom. 

Period  of  Activity:  Up  to  5  years  if 
issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Division  of  Management  Authority  is 
forwarding  copies  of  the  above 
application  to  the  Marine  Mammal 
Commission  and  the  Committeeof 
Scientific  Advisors  for  their  review. 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  197^, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18). 

PRT-051276 

Applicant:  Trevor  Davis,  Rye.  NY 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Norwegian  Bay 
polar  bear  population  in  Canada  for 
personal  use. 

Written  data,  comments,  or  requests 
for  copies  of  these  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
submitted  to  the  Director  (address 
below)  and  must  be  received  within  30 


days  of  the  date  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004. 
0MB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  niunber. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act.  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management  • 
Authority,  4401  North  Fairfax  Drive. 
Room  700.  Ariington.  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281. 

Dated:  December  21,  2001. 
Monica  Farris, 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  of  Management  Authority. 
IFR  Doc.  02-706  Filed  1-10-02;  8:45  am) 

BIUJNG  CODE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application{s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  d^s  of  the  date  of  this  notice. 

PRT-4)51416 

Applicant:  James  L.  Baker.  Wichita.  KS 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 
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PRT-051421  I 

Applicant:  Ronald  L.  Nunnery,  Fairfax 

Station.  VA 

The  applicant  requests  a  permit  to 
import  the  sport-himted  trophy  of  one 
male  bontebok  [Damaliscia  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-051423  I 

Applicant:  Jo  Dean  Peters,  Graham,  WA 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-037810  I 

Applicant:  Hawthorn  Corporation, 

Grayslake,  IL 

The  applicant  requests  a  permit  to  re- 
export and  re-import  Asian  elephants 
(Eiephas  maximus)  and  progeny  of  the 
animals  ciurentiy  held  by  the  applicant 
and  any  animals  acquired  in  the  United 
States  by  the  applicant  Xolbova 
worldwide  locations  to  enhance  the 
survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  appUcant  over  a  three  year 
period. 

The  U.S.  Fish  and  Wildlife  Service    ' 
has  information  collection  approval 
from  0MB  through  March  31,  2004, 
0MB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  0MB 
control  number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive. 
Room  700.  Arlington.  Virginia  22203, 
telephone  703/35»-2104  or  fax  703/ 
35»-2281. 

Dated:  December  28,  2001. 
Michael  S.  Moore, 

Senior  Permit  Biologist,  Branch  of  Permits. 
Division  of  Management  Authority. 
[FR  Doc.  02-707  Filed  1-10-02: 8:45  am) 
I  COOC  43ie-«6-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildiife  Service 

Mission  View  Estates  Habitat 
Conservation  Plan  and  Environmental 
Assessment 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACmON:  Notice. 

SUMMARY:  Kennedy  Development  of 
California,  LLC  has  applied  to  Fish  and 
Wildlife  Service  (Service)  for  an 
incidental  take  permit  pursuant  to 
section  10(a)(1)(B)  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
The  proposed  10-year  permit  would 
authorize  incidental  take  of  the  federally 
threatened  coastal  California 
gnatcatcher  (Polioptila  califomica 
califomica)  in  connection  with  the 
construction  of  the  65-unit  Mission 
View  Estates  residential  development 
on  28.9  acres  in  the  City  of  Oceanside, 
San  Diego  Coxmty,  California.  The 
permit  application  includes  a  Habitat 
Conservation  Plan  (HCP)  and  an 
Implementation  Agreement  that  serves 
as  a  legal  contract.  The  Service  has 
prepared  an  Environmental  Assessment 
for  our  proposed  action  of  issuing  a 
permit  to  Kennedy  Development.  These 
documents  are  available  for  public 
review  and  comment. 
DATES:  We  must  receive  your  written 
comments  on  or  before  March  12,  2002. 
ADDRESSES:  Send  comments  to  Mr.  Jim 
Bartel,  Field  Supervisor.  U.S.  Fish  and 
Wildlife  Service.  2730  Loker  Avenue 
West,  Carlsbad,  California  92008.  You 
also  may  submit  comments  by  facsimil,e 
to  (760) 431-9618. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Janet  Stuckrath,  Fish  and  Wildlife 
Biologist,  at  the  above  address; 
telephone  (760)  431-9440. 
SUPPt.EMENTARY  INFORMATION: 

Availability  of  Documents 

You  may  request  copies  of  the 
documents  by  contacting  the  office 
above.  You  may  view  the  dociunents,  by 
appointment,  during  normal  business 
hours  (8  a.m.  to  5  p.m.),  Monday 
through  Friday  at  the  Carlsbad  Fish  and 
WildUfe  Office  (see  ADDRESSES).  Copies 
are  also  available  for  viewing  at  two 
public  libraries:  Civic  Center  Library, 
330  North  Coast  Highway,  Oceanside, 
California;  or  Mission  Branch  Library, 
3861-B  Mission  Avenue,  Oceanside, 
California. 

Baclcground 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"  of  animal 
species  listed  as  endangered  or 


threatened.  That  is,  no  one  may  harass, 
harm,  pursue,  hunt,  shoot,  wound,  kill, 
trap,  captiuB  or  collect  listed  animal 
species,  or  attempt  to  engage  in  such 
conduct  (16  U.S.C.  1538).  "Harm"  is 
defined  by  regulation  to  include 
significant  habitat  modification  or 
degradation  that  actually  kills  or  injiu'es 
wildlife  by  significantly  impairing 
essential  behavioral  patterns,  including 
breeding,  feeding,  or  sheltering  (50  CFR 
17.3).  Under  certain  circumstances,  the 
Service  may  issue  permits  to  authorize 
"incidental"  take  of  listed  animal 
species  (defined  by  the  Act  as  take  that 
is  incidental  to,  and  not  the  purpose  of, 
the  carrying  out  of  an  otherwise  lawful 
activity).  Regulations  governing  permits 
for  threatened  and  endangered  species, 
respectively,  are  at  50  CFR  17.32  and 
17.22. 

Kennedy  Envelopment  has  submitted 
an  application  for  a  10-year  incidental 
take  permit  to  the  Service,  proposing  the 
take  of  coastal  California  gnatcatchers 
during  the  construction  of  a  residential 
development  on  the  28.9-acre  site.  One 
threatened  plant,  thread-leaved  brodiaea 
(Brodiaea  filifolia),  would  be  named  on 
the  permit.  The  taking  prohibitions  of 
the  Act  do  not  apply  to  listed  plants  on 
private  land  unless  their  destruction  on 
private  land  is  in  violation  of  State  law. 
Nevertheless,  Kennedy  Development 
has  considered  the  plant  in  its  HCP  and 
requests  a  permit  for  this  species  to  the 
extent  that  State  law  applies. 

The  proposed  project  is  located  in  the 
City  of  Oceanside  south  of  Mission 
Avenue,  at  the  terminus  of  Mission  Gate 
Drive.  The  proposed  project  consists  of: 
(1)  The  construction  of  65  single-family 
homes;  (2)  extension  of  Mission  Gate 
Drive,  and  (3)  implementation  of  the 
HCP  over  a  10-year  period.  The  HCP 
would  establish  and  provide  for 
management  of  a  7.88-acre  conservation 
area  on  the  project  site,  containing  4.24 
acres  of  coastal  sage  scrub  habitat 
occupied  by  2  pairs  of  gnatcatchers.  In 
addition,  the  applicant  will  purchase 
11.82  acres  of  an  off-site  habitat  parcel 
within  the  City  of  Oceanside's  "Wildlife 
Corridor  Planning  Zone"  as  described  in 
the  draft  "Oceanside  Subarea  Habitat 
Conservation  Plan/Natural  Communities 
Conservation  Plan"  (Ogden 
Environmental  and  Conservation 
Biology  Institute,  2000)  and  3.94  acres 
of  off-site  habitat  within  an  approved 
conservation  bank,  for  a  total  of  1 5 .  76 
acres  of  off-site  preservation. 

The  HCP  and  Environmental 
Assessment  consider  two  alternatives  to 
the  proposed  project:  a  reduced  project 
alternative;  and  a  no  action  alternative. 
Under  the  proposed  project  alternative, 
a  permit  would  be  issued  for  incidental 
take  of  the  coastal  California 
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gnatcatcher.  This  alternative  would 
result  in  the  permanent  loss  of  5.91 
acres  of  habitat  that  currenUy  supports 
2  pairs  of  gnatcatchers  within  the  28.9- 
acre  project  site.  This  alternative  would 
permanently  preserve  20.0  acres  of 
habitat  for  the  gnatcatcher. 

Under  the  reduced  project  alternative, 
on-site  open  space  (lot  A)  would 
increase  from  7.8  acres  to  approximately 
13.8  acres  through  the  elimination  of  25 
residential  lots.  Although  this 
alternative  reduces  the  impacts  to 
occupied  coastal  sage  scrub,  the 
applicant  has  determined  it  to  be 
financially  infeasible. 

Under  the  no  project  alternative,  the 
Service  would  not  issue  an  incidental 
take  permit  to  Kennedy  Development. 
Kennedy  Development  would  not 
construct  the  proposed  residential 
development  on  tiie  site  and  would  not 
establish  and  manage  preserves  for  the 
coastal  California  gnatcatcher.  The 
extension  of  Mission  Gate  Drive  would 
likely  still  occur  due  to  proposed 
development  on  the  adjacent  property. 
Present  disturbance  of  the  project  area 
would  continue  in  the  form  of 
trespassing  in  gnatcatcher-occupied 
habitat,  illegal  dumping,  erosion,  and 
periodic  fire.  Considering  that  the  area 
is  zoned  for  residential  use,  it  is  likely 
that  the  area  would  eventually  be 
developed  for  another  residential 
development. 

We  provide  this  notice  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  regulations  for  implementing 
the  National  Environmental  Policy  Act 
of  1969  (40  CFR  1506.6).  All  comments 
that  we  receive,  including  names  and 
addresses,  will  become  part  of  the 
administrative  record  and  may  be  made 
available  to  the  public.  We  will  evaluate 
the  permit  application.  Environmental 
Assessment,  associated  documents,  and 
comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  section  10(a) 
of  the  Endangered  Species  Act.  If  we 
determine  that  the  requirements  are 
met,  we  will  issue  a  permiit  for  the 
incidental  take  of  the  gnatcatcher  and 
the  thread-leaved  brodiaea.  We  will 
make  a  decision  on  permit  issuance  no 
sooner  than  60  days  fix>m  the  date  of 
this  notice. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  WlldIHe  Service 

Notice  of  Issuance  of  Permit  for  Marine 
Mammals 

On  October  13,  2000,  a  notice  was 
published  in  the  Federal  Register  (65 
FR  60971),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Monterey  Bay  Aquarium  for  a  permit 
(PRT-032027)  to  take  Southern  sea 
otters  (Enhydra  lutris  nereis]  for  the 
piupose  of  rehabilitation  and  release, 
enhancement,  and  scientific  research. 

Notice  is  hereby  given  that  on 
December  18,  2001,  a  Letter  of 
Authorization  (LOA-032027)  and  a 
permit  (MA032027-O)  were  issued  by 
the  Fish  and  Wildlife  Service,  as 
authorized  by  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.), 
and  subject  to  certain  conditions  set 
forth  therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority.  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203,  telephone  (703)  358- 
2104  or  fax  (703)  358-2281. 

Dated:  December  2 1 ,  2001 . 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  02-708  Filed  1-10-02;  8:45  am] 
BiLUNG  CODE  4310-S5-P 


Dated:  January  7.  2002. 
Miel  R.  Coriiett, 

Acting  Manager,  Region  1,  California/Nevada 
Operations  Office,  Sacramento,  California. 
[FR  Doc.  02-710  Filed  1-10-02;  8:45  am] 
BILUNQ  CODE  4»1»-SS-^ 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Lund  Management 

[WY-070-1310-EJ1 

Notice  of  Availabillty  of  Draft 
Environmental  Impact  Statement 
(DEIS)  and  Draft  Planning 
Amendments  on  the  Powder  River 
Basin  Oil  and  Gas  Project 

AGENCY:  Bureau  of  Land  Management, 
Cooperating  Agencies — United  States 
Forest  Service,  Agricultmre;  State  of 
Wyoming,  Interior. 
ACTKm:  Notice  of  Availability  of  Draft 
Environmental  Impact  Statement  (DEIS) 
and  Draft  Plan  Amendments  on  the 
Powder  River  Basin  Oil  and  Gas  Project 
in  Johnson,  Sheridan,  Campbell  and 
Converse  Counties,  Wyoming. 


SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  aimounces  the 
availability  of  the  Powder  River  Basin 
Oil  and  Gas  Project  DEIS  which 


evaluates,  analyzes,  and  discloses  to  the 
public  direct,  indirect,  and  cumulative 
environmental  impacts  from  continued 
development  of  oil  and  gas  resources  in 
the  Project  Area  in  Sheridan,  Campbell. 
Johnson,  and  Converse  Counties, 
Wyoming.  The  DEIS  also  considers 
amendments  to  the  BLM's  Buffalo 
Resource  Management  Plan  (RMP)  and 
Platte  River  RMP  and  the  Forest 
Services'  Thunder  Basin  National 
Grassland  (TBNG)  Land  and  Resource 
Management  Plan  (LRMP)  as  a  result  of 
the  impacts  of  this  development.  The 
Forest  Service  and  the  State  of  Wyoming 
are  Cooperating  Agencies. 

The  DEIS  analyzes  a  proposal  by 
companies  to  drill  and  develop  wells  on 
their  leased  acreage  within  the  Powder 
RiVer  Basin  Project  Area  (approximately 
8  million  acres)  in  northeastern 
Wyoming.  The  lands  analyzed  include 
all  of  tiie  BLM  Buffalo  Field  Office,  the 
northern  portion  of  Converse  County  of 
tiie  Casper  Field  Office,  and  the  TBNG 
within  the  four  counties. 
DATES:  Comments  on  the  DEIS  will  be 
accepted  for  90  days  following  the  date 
that  the  Environmental  Protection 
Agency  (EPA)  publishes  its  Notice  of 
Availability  in  the  Federal  Register.  The 
BLM  will  notify  all  parties  on  the 
project  mailing  list  of  the  dates  when 
comments  will  be  accepted.  The  BLM 
asks  that  those  submitting  comments  on 
the  DEIS  make  them  as  specific  as 
possible  and  should  refer  to  page 
numbers  and  chapters  in  the  document. 
Comments  are  more  helpful  if  they 
include  suggested  changes,  sources,  or 
methodologies.  Comments  that  contain 
only  opinions  or  preferences  will  not 
receive  a  formal  response,  however, 
they  will  be  considered  and  included  as 
part  of  the  BLM  decisionmaking 
process. 

Future  notification  of  public  meetings 
(anticipated  during  March  2002)  or 
other  public  involvement  activities 
concerning  the  proposed  project  and 
resource  management  plan  amendment, 
will  be  provided  through  public  notices, 
news  media  releases,  the  Wyoming  BLM 
homepage  at  www.wy.blm.gov  and/or 
mailings.  These  notifications  will 
provide  at  least  15  days  notice  of  public 
meetings  or  gatherings  and  30  days 
notice  of  written  comment  requests. 
ADDRESSES:  Comments  on  the  DEIS 
should  be  sent  to  the  Bureau  of  Land 
Management,  Paul  Beels  (Project 
Manager),  1425  Fort  Street.  Buffalo, 
Wyoming  82834.  A  copy  of  the  DEIS  has 
been  sent  to  affected  Federal,  State,  and 
local  government  agencies  and  to  those 
persons  who  responded  to  the  BLM  that 
they  wished  to  receive  a  copy  of  the 
DEIS.  Copies  of  the  DEIS  are  available 
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for  public  inspection  at  the  following 

BLM  office  locations: 

Bureau  of  Land  Management,  Wyoming 

State  Office,  5353  Yellowstone  Road, 

Cheyenne,  Wyoming  82009 
Bureau  of  Land  Management,  Buffalo 

Field  Office,  1425  Fort  Street,  Buffalo, 
.     Wyoming  82834 
Bureau  of  Land  Management,  Casper 

Field  Office,  2987  Prospector  Drive, 

Casper,  Wyoming  82604-2968 
SUPPLEMENTARY  MFOfttlATION:  The  DEIS 
analyzes  a  proposal  by  companies  to 
drill  and  develop  coalbed  methane 
(CBM)  wells  in  their  leaised  acreage 
within  the  Powder  River  Basin  Project 
Area  (approximately  7,911,000  acres)  in 
northeastern  Wyoming.  The  area 
encompasses  all  of  Johnson  and 
Sheridan  Coimties  except  the  Bighorn 
National  Forest,  all  of  Campbell  County. 
and  the  northern  portion  of  Converse 
County  from  township  37  north  to  the 
Campbell  Coimty  line.  The  area  is 
accessed  by  Interstates  25  and  90. 

The  DEIS  describes  the  physical, 
biological,  ciiltxiral,  historic,  and 
socioeconomic  resources  in  and 
surroimding  the  project  area.  The  focus 
for  impact  analysis  was  based  upon 
resource  issues  and  concerns  identified 
during  an  extensive  public  scoping 
process.  Potential  impacts  of  concern 
from  development  (not  in  priority 
order),  are  Bufhlo,  Sheridan,  Gillette, 
and  surrounding  communities 
economic,  socisd,  health  and  safety 
effects,  crucial  elk  winter  range,  sage 
grouse  and  raptor  breeding  and  nesting, 
soil  erosion,  groundwater  draw  down 
and  contamination.  Historic  Bozeman 
Trail  condition  and  viewshed,  and 
ciunulative  efiiects.  The  primary  issues 
driving  alternative  development  are 
water  and  air  quality. 

Three  alternatives  were  analyzed  in 
detail:  (1)  Proposed  Action,  (2)  Proposed 
Action  with  Rediiced  Emission  Levels 
and  Expanded  Produced  Water 
Handling  Scenarios,  and  (3)  No  Action. 

Alternative  1 — ^The  companies' 
proposed  action  has  been  combined 
writh  the  BLM's  Reasonable  Foreseeable 
Development  (RFD)  scenario.  A  RFD 
scenario  is  a  model  or  prelection  of 
anticipated  oil  and  gas  exploration  and/ 
or  development  activity  (leasing, 
exploration,  development,  production, 
and  abandomnent)  in  a  defined  area  for 
a  specified  period  of  time.  The  RFD 
scenario  is  based  primarily  on  geology 
(potential  for  oil  and  gas  resource 
occurrence)  past  and  present  oil  and  gas 
activity,  with  consideration  of  other 
significant  factors,  such  as  economics, 
technology,  and  physical  limitations  on 
access,  existing  or  anticipated 
infrastructure  and  transportation.  Along 


with  industry's  Proposed  Action,  which 
relates  only  to  CBM  activity,  the  BLM's 
RFD  scenario  forecasts  the  continued 
drilling  of  an  estimated  3,200  oil  wells. 
The  RFD  scenario  also  forecasts  there 
could  be  an  estimated  51,000  CBM  wells 
in  the  EIS  area  over  the  next  10  years. 

>The  companies'  projections  of  CBM 
well  drilling  and  production  include 
various  ancillary  facilities  within  the 
Project  Area.  The  ancillary  facilities 
include  access  roads,  pipelines  for 
gathering  gas  and  produced  water, 
electrical  utilities,  facilities  for  treating 
and  compressing  gas  and  disposing  of 
produced  water,  and  pipelines  for 
delivering  gas  under  high  pressure  to 
transmission  pipelines.  Although  the 
Companies  would  develop  new  wells 
throughout  the  10-year  period  begiiming 
in  2002,  most  of  the  drilling  would 
occur  during  the  first  8  years.  All  51.000 
wells  would  not  be  drilled  into  a  single 
coal  seam.  Wells  drilled  into  different 
coal  seams  can  be  collocated  on 
common  well  pads.  The  projected 
nimiber  of  well  pads  is  35,589.  The  total 
niunbers  of  wells  and  well  pads  is  based 
on  an  80  acre  well  spacing  pattern  (eight 
pads  per  square  mile).  The  51,000 
proposed  CBM  wells  include  an 
estimated  12,000  existing  wells. 

Under  the  Proposed  Action,  the 
Companies  would  construct,  operate, 
and  maintain  wells  and  ancillary 
facilities  in  10  of  the  18  sub- watersheds 
that  comprise  the  Project  Area. 
However,  most  of  the  new  wells  (63 
percent)  and  facilities  would  be 
constructed  in  two  sub-watersheds:  The 
Upper  Powder  River  and  Upper  Belle 
Fourche  River  sub-watersheds.  Sub- 
watersheds  with  relatively  high 
numbers  of  wells  and  facilities  include 
Clear  Creek,  Crazy  Woman  Creek, 
Tongue  River,  and  Little  Powder  River. 

Overall,  implementation  of  the 
Proposed  Action  could  disturb  as  many 
as  212,000  acres.  This  short-term 
disturbance  would  encompass  about  3 
percent  of  the  Project  Area.  Most  of  this 
would  be  associated  with  the 
construction  of  pipelines  and  roads. 
Long-term  disturbance  is  projected  to  be 
approximately  109,000  acres. 
Compressor  stations  would  accoimt  for 
the  smallest  amount  of  the  overall 
disturbance. 

Construction  of  the  Powder  River 
Basin  wells  would  begin  during  2002. 
Generally,  construction  of  most  wells 
would  be  completed  over  the  first  8 
years  (by  the  end  of  2010).  The 
production  lifetime  of  the  wells  is 
expected  to  be  about  7  years  and  final 
reclamation  is  expected  to  be  completed 
during  the  2  to  3  years  following  the  end 
of  production. 


Emphasis  for  water  handling  for 
Alternative  1  is  untreated  surface 
discharge.  All  compression  would  be 
CBM  powered. 

Alternative  2  proposes  the  same 
number  of  CBM  and  conventional  wells 
as  the  proposed  action.  There  are  two 
additional  water-handling  methods 
analyzed:  A — ^Emphasis  on  infiltration 
and  B— emphasis  on  treatment  for 
beneficial  use. 

There  are  also  two  air  quality  options: 
A — Fifty  percent  of  the  booster 
compression  would  be  electrically 
powered  and  B — One  hundred  percent 
of  the  booster  compression  woiild  be 
electrically  powered. 

Alternative  3 — No  Action.  This 
alternative  would  consist  of  no  new 
Federal  wells.  Wells  would  only  be 
developed  on  State  and  private  mineral 
ownership. 

Agency-Preferred  Alternative:  The 
BLM's  preferred  alternative  is 
Alternative  1 -Proposed  Action.  This 
alternative  provides  for  the  best  balance 
of  effects  to  costsand  development  of 
the  CBM.  Most  of  the  Federal  minerals 
in  the  project  area  have  already  been 
leased.  The  pattern  of  Federal  and  non- 
Federal  mineral  ownership  coupled 
with  the  BLM's  responsibilities  vmder 
43  CFR  3162.2  to  prevent  drainage  of 
Federal  CBM  preclude  the  BLM  from 
choosing  Altwnative  3  as  the  preferred 
alternative. 

Alternatives  2A  and  2B  offer  some 
advantages  over  Alternative  1,  however, 
the  advantages  are  insufficient  to  justify 
the  additional  costs  and  distiirbance. 
Both  alternatives  2A  and  2B  would 
increase  short-  and  long-term 
disturbance  over  Alternative  1  by  at 
least  10  percent.  However,  as 
docimiented  in  the  analysis  they  would 
not  substantially  decrease  effects  to  air 
quality,  visibility,  water  quality,  the 
primary  issues  for  which  the 
alternatives  were  developed.  The 
amount  of  CBM  water  produced  by 
alternatives  1,  2 A,  and  2B  would  be  the 
same.  The  costs  of  implementing  the 
water  handling  procedures  of 
alternatives  2A  and  2B  would  be 
substantially  higher  than  those 
associated  with  Alternative  1,  but  the 
difference  between  the  effects  of  these 
two  alternatives  and  Alternative  1  does 
not  reflect  or  justify  these  additional 
costs.  The  analysis  documents  that  the 
be'nefits  to  air  quality  and  visibility  from 
electrifying  halif  or  all  of  the  booster 
compressors  would  be  insufficient  to 
justify  the  additional  costs  of  requiring 
the  Companies  to  use  electric  booster 
compressors.  It  is  estimated  that  few 
booster  compressors  would  be  built  on 
surface  that  is  Federally  oMoied.  The 
BLM  does  not  have  the  ability  to  require 


electrification  of  compressors 
constructed  off  Federal  surface.  The 
permitting  of  the  compressors  is  the 
responsibility  of  the  State  of  Wyoming. 
Draft  BMP/  LUMP  Amendments:  The 
Forest  Service  is  using  the  analysis 
documented  in  this  DEIS  to  make  a 
decision  on  authorization  of  leases  on 
those  portions  of  the  TBNG  that  have 
potential  for  CBM  development.  The 
Forest  Service  has  released  a  Final  EIS 
and  Proposed  LRMP  for  the  TBNG.  In 
that  analysis,  they  deferred  the  lease 
authorization  decision  for  this  analysis. 
The  lease  availability  decision  will  be 
made  in  the  Record  of  Decision  (ROD) 
for  the  LRMP  EIS. 

The  outcome  of  the  impact  analysis 
.  has  shown  no  need  for  changes  to  areas 
open  and  closed  to  oil  and  gas  leasing 
or  stipulations  proposed  in  the  Final 
LRMP  EIS.  Several  new  mitigation 
measures  would  be  required  for  lease 
authorization. 

The  BLM  has  also  reviewed  the 
existing  RMP's  decisions  relative  to  this 
EIS  impact  analysis.  The  Agency 
Preferred  Alternative  would  result  in 
amendments  to  the  Buffalo  and  Platte 
River  RMPs.  The  RMP  decisions  with 
this  alternative  would  be  to  continue  oil 
and  gas  exploration  and  development 
including  coalbed  methane  at  the  higher 
level  of  intensity  evaluated  in  this 
alternative  and  including  new 
mitigation  measiues. 
Draft  Amendments  for  the  Buffalo 

BMP: 

(1)  No  changes  to  current  designations 
of  areas  open  or  closed  to  leasing. 

(2)  No  changes  to  current,  or  addition 
of  any  new,  lease  stipulations. 

(3)  No  changes  to  current  resource 
objectives  or  decisions. 

(4)  Several  new  mitigation  measures 
would  be  implemented. 

(5)  Impact  analysis  of  the  new  RFD    . 
scenario  for  oil  and  gas. 

Dmft  Amendments  for  the  Platte  Biver 

BMP: 

(1)  No  changes  to  current  designations 
of  areas  open  or  closed  to  leasing. 

(2)  No  Mianges  to  current,  or  addition 
of  any  new,  lease  stipulations. 

(3)  No  changes  to  current  resource 
objectives  or  decisions. 

(4)  New  mitigation  measures. 

The  Final  EIS  and  ROD  would  serve 
as  an  amendment  to  the  Buffalo  and 
Platte  River  RMPs.  The  Forest  Service 
would  need  a  ROD  for  their 
authorization  decision. 

This  DEIS,  in  compliance  with  section 
7(c)  of  the  Endangered  Species  Act  (as 
amended),  includes  the  Biological 
Assessment  for  the  piupose  of 
identifying  any  endangered  or 
threatened  species  likely  to  be  affected 
by  the  proposed  action. 
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Two  Technical  Report  Dociunents 
have  also  been  prepared  in  conjunction 
with  the  DEIS.  They  contain  detailed 
technical  information  regarding  air 
quality  modeling,  and  groundwater 
modeling.  A  limited  number  of  the 
technical  report  dociunents  are  available 
upon  request  or  they  may  be  reviewed 
at  the  BLM  offices  listed  above. 

The  DEIS  was  prepared  pursuant  to 
the  National  Environmental  Policy  Act, 
and  other  regulations  and  statutes,  to 
address  possible  environmental  and 
socioeconomic  impacts  which  could 
result  from  the  project  and  to  solicit 
public  comments  and  concerns.  This 
DEIS  is  not  a  decision  document.  Its 
purpose  is  to  inform  the  public  of  the 
impacts  associated  with  implementing 
the  companies'  drilling  proposal  and  to 
evaluate  alternatives  to  the  proposal. 
This  DEIS  is  also  intended  to  provide 
information  to  other  regulatory  agencies 
for  use  in  their  decisionmaking  process 
for  other  permits  required  for 
implementation  of  the  project. 

Comments,  including  the  names  and 
street  addresses  of  respondents,  will  be 
made  available  for  review  by  the  public " 
at  the  addresses  listed  below  during 
regular  business  hoiurs  (8:00  a.m.  to  4:30 
p.m.),  Monday  through  Friday,  except 
holidays,  and  will  be  published  as  part 
of  the  Final  EIS.  However,  individual 
respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  and/or  street  address  from 
public  review  or  from  disclosure  under 
the  Freedom  of  Information  Act,  you 
must  state  this  prominently  at  the 
"  beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Dated:  December  18,  2001. 
Alan  R.  Pierson, 
State  Director. 
(FR  Doc.  02-2  Filed  1-10-02;  8:45  am] 

BIUJNG  CODE  431fr-«3-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Raopan  Public  Comment  Period  for 
Envlronmantal  Aaaaaament  for 
Propoaad  improvemanta  Wlttiin  Jonaa 
Point  Park  Under  ttta  Woodrow  Wiiaon 
Bridge  Prefect 

agency:  National  Park  Service,  Interior. 
ACTION:  Reopen  the  availability  of  the 
Enviroiunental  Assessment  (EA)  for  the 


proposed  mitigation  to  Jones  Point  Park 
(JPP),  associated  with  the  Woodrow 
Wilson  Bridge  project  which  was 
originally  published  in  the  Federal 
Register  (cite  66  FR  58517)  on 
Wednesday,  November  21,  200l. 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  (NPS)  policy,  the 
NPS  announces  the  reopening  of  the 
availability  of  an  EA  for  the  proposed 
mitigation  to  JPP,  associated  with  the 
Woodrow  Wilson  Bridge  project  within 
the  George  Washington  Memorial 
Parkway  (Parkway).  The  NPS  is 
soliciting  comments  on  this  EA.  These 
comments  will  be  considered  in 
evaluating  it  and  making  decisions 
pursuant  to  the  National  Environmental 
Policy  Act  (NEPA). 

DATES:  The  EA  will  remain  available  for 
public  comment  on  or  before  February 
11,  2002.  Written  comments  should  be 
received  no  later  than  this  date. 

ADDRESSES:  Comments  on  this  EA 
should  be  submitted  in  writing  to:  Ms. 
Audrey  F.  Calhoun,  Superintendent, 
George  Washington  Memorial  Parkway, 
Tiu-key  Rim  Park.  McLean,  Virginia 
22101.  The  EA  will  be  available  for 
public  inspection  Monday  through 
Friday,  8:00  a.m.  through  4:00  p.m.  at 
Parkway  Headquarters,  Turkey  Run 
Park,  McLean,  VA,  at  several  libraries  in 
Alexandria,  Fairfax  and  Arlington, 
Virginia  and  on  the  Woodrow  Wilson 
Bridge  Project  Website  at 
www.wilsonbridge.com. 

SUPPLEMENTARY  INFORMATKM:  All 
interested  individuals,  agencies,  and 
organizations  are  urged  to  provide 
conunents  on  the  EA  during  this 
comment  extension  period.  The  NPS  in 
making  a  final  decision  regarding  this 
matter  will  consider  all  comments 
received  by  the  closing  date. 

FOR  FURTHER  INFORMATKm  CONTACT:  Mr. 

Dan  Sealy  (703)  289-2531. 

Audrey  F.  Calhoun, 

Superintendent.  George  Washington 
Memorial  Parkway. 

(PR  Doc.  02-737  Filed  1-10-02;  8:45  ami 
BUJNG  CODE  431»-7IM> 
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DEPARTMENT  OF  THE  WTERIOR 

NMWfWi  raiKaervice 

NoliM  of  Intant  To  PrafMra  a  Draft 
Envhonmantal  Impact  Statsmant 
(DEIS)  for  a  Propoaad  Land  Exdiange 
Balwaan  ttw  National  PailtSarvIca 
(NPS)  and  ttM  Eaalem  Band  of 
Charokaa  Indiana  (Eaatam  Band)  at  tfie 
Great  Smoky  Mountalna  National  Park, 


summary:  Under  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969,  the  NPS  intends  to  prepare  a  DEIS 
for  a  proposed  Land  Exchange.  NPS 
intends  to  gather  information  necessary 
for  the  preparation  of  a  proposed  Land 
Exchange  DEIS  and  to  obtain 
suggestions  and  information  from  other 
agencies  and  the  public  on  the  scope  of 
issues  to  be  addressed.  Alternatives 
currently  tmder  consideration  include 
(1)  no  action,  (2)  a  land  exchange  as 
proposed  by  the  Eastern  Band,  and  (3) 
a  land  exchange  subject  to  development 
restrictions  to  protect  natural  and 
cultiiral  resources.  The  NPS  requests 
other  suggested  alternatives  from  the 
public  through  the  scoping  process. 
DATES:  Three  public  scoping  meetings 
are  being  planned.  The  first  will  be  held 
in  Cherokee,  North  Carolina  in  February 
2002.  Exact  locations,  dates,  and  times 
of  this  and  future  public  scoping 
meetings  will  be  annoimced  in  local  and 
NPS  media.  The  proposal  would  involve 
the  exchange  of  lands  within  Great 
Smoky  Mountains  National  Park  for  an 
equivalent  amoimt  of  land  offered  by 
the  Eastern  Band  adjacent  to  the  Blue 
Ridge  Parkway. 

ADDRESSES:  Requests  for  information 
concerning  dates,  times  of  public 
meetings,  written  comments, 
information  concerning  the  scope  of  the 
proposed  Land  Exchange  DEIS  and 
other  matters  should  be  sent  to  the 
following  address:  Attention  Anita 
Jackson,  National  Park  Service, 
Southeast  Regional  Office,  Planning  and 
Compliance  Division,  100  Alabama  St. 
SW,  Atlanta,  Georgia  30303.  Requests  to 
be  added  to  the  project  mailing  Ust 
should  be  directed  to  the  same  address. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Anita  Jackson,  Environmental 
Compliance  Specialist,  National  Park 
Service,  Southeast  Regional  Office,  404- 
562-3124  ext.  705.  Information  on  the 
dates  and  times  of  public  scoping 
meetings  may  also  be  found  on  the  Great 
Smolcy  Mountains  National  Park  Web 
site,  www.nps.gov/grsm. 
SUPPLEMEMTARY  MFORMATDN:  Great 
Smolcy  Moimtains  National  Park,  a  vmit 
of  the  National  Park  System,  is  bordered 
on  the  south  by  the  Reservation  of  the 


Ea&tem  Band  known  as  the  Qualla 
Boundary.  The  Eastern  Band  operates 
the  primary  and  secondary  schools 
within  the  Qualla  Boundary  imder  a 
contract  with  the  U.S.  Department  of  the 
Interior.  The  Interior  Department  several 
decades  ago  constructed  the  existing 
school  buildings.  The  buildings  are 
aging,  overcrowded,  and  inadequate  to 
meet  the  current  and  future  educational 
needs  of  the  Eastern  Band.  In  the 
mountainous  lands  of  western  North 
Carolina,  suitable  lands  for  the  location 
and  construction  of  new  schools  are 
limited.  The  Eastern  Band  has  requested 
that  up  to  200  acres  of  land  within  Great 
Smoky  Moiuttains  National  Park  be 
made  available  to  them  for  the  purpose 
of  new  school  construction.  The  Eastern 
Band  also  seeks  the  same  parcel  of  land 
to  reestablish  a  land  corridor  between 
two  parts  of  the  Qualla  Boundary  that  , 
are  separated  by  NPS  land.  The  Eastern 
Band  has  offered  in  exchange  218  acres 
of  land,  identified  as  a  priority  for 
acquisition  by  the  Blue  Ridge  Parkway, 
adjacent  to  the  Waterrock  Knob  Visitor 
Center.  The  NPS  has  agreed  to  explore 
the  possibility  of  a  land  exchange. 

Our  practice  is  to  make  comments, 
including  names  and  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours.  If  you 
wish  for  us  to  withhold  your  name  and/ 
or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  or 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  December  21 .  2001. 
W.  Thomas  Bro%ni, 

Acting  Regional  Director,  Southeast  Region. 
(FR  Doc.  02-674  Filed  1-10-02;  8:45  am] 

BIUING  COOE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

NatkKial  Park  Servtee 

Ci^M  Cod  NatkHial  Seaahora,  Soutli 
Wellflaet,  MA;  Cape  Cod  National 
Saaahore  Adviaory  Commlaaton  Two 
Hundred  Thirty-Sixth  Meethig;  Notice 
ofMeeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770,  5 
U.S.C.  App  1,  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday,  February  1,  2002. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  87-126  as 
amended  by  Public  Law  lOS-280.  The 


purpose  of  the  Commission  is  to  consult 
with  the  Secretary  of  the  Interior,  or  his 
designee,  with  respect  to  matters 
relating  to  the  development  of  Cape  Cod 
National  Seashore,  and  with  respect  to  _ 
carrying  out  the  provisions  of  sections  4 
and  5  of  the  Act  establishing  the 
Seashore. 

The  Commission  members  will  meet 
at  1:00  p.m.  at  Headquarters,  Marconi 
Station,  Wellfleet,  Massachusetts  for  the 
regular  business  meeting  to  discuss  the 
foUowing: 

1.  Adoption  of  Agenda. 

2.  Approval  of  minutes  of  previous  meeting 
(December  7,  2001). 

3.  Reports  of  Officers. 

4.  Reports  of  Subcommittees,  Dune  Shacks, 
Nickerson  Fellowship. 

5.  Superintendent's  Report.News  from 
Washington.Horseshoe  crab  study .Penniman 
House  status,East  Harbpr.ORV  report 
status.Marconi  bust  and  exhibit, 
commemorative  plans  J'ilgrim  Lake. 

6.  Old  Business. 

7.  New  Business,  Pheasant  hunting. 

8.  Date  and  agenda  for  next  meeting. 

9.  Public  comment  and. 

10.  Adjournment. 

The  meeting  is  open  to  the  public.  It  is 
expected  that  15  persons  will  be  able  to 
attend  the  meeting  in  addition  to 
Commission  members. 

Interested  persons  may  make  oral/written 
presentations  to  the  Commission  during  the 
business  meeting  or  file  written  statements. 
Such  requests  should  be  made  to  the  park 
superintendent  at  least  seven  days  prior  to 
the  meeting.  Further  information  concerning 
the  meeting  may  be  obtained  from  the 
Superintendent,  Cape  Cod  National  Seashore, 
99  Marconi  Site  Road,  Wellfleet,  MA  02667. 

Dated:  December  13,  2001. 
Maria  Burks, 
Superintendent. 

[FR  Doc.  02-675  Filed  1-10-02;  8:45  am] 
BNJJNG  COOE  4310-7»-P 


DEPARTMENT  OF  THE  INTERIOR 

Natkmal  Park  Service 

National  Regiater  of  Hlatoric  Piacea; 
Notifteatkm  of  Pending  Nominatkma 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  22,  2001.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  to  the  National  Register, 
National  Park  Service,1849  C  St.  NW., 
NC400,  Washington,  DC  20240.  Written 
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comments  should  be  submitted  by 
January  28,  2002. 


Erika  Martin  Seibert, 

Acting,  Keeper  of  the  National  Register. 

Arkansas 
Clark  County 

Arkadelphia  Boy  Scout  Hut.  8th 
St.,Arkadelphia,  01001526 

Hot  Spring  County 

Rockport  Cemetery ,US  270,Rockport, 
01001527 

Perry  County 

Hawks  Schoolhouse,  Co.  Rd.  7.Ava, 
01001528 

Connecticut 

New  London  County 

Slater  Library  and  Fanning  Annex,26  Main 
St.,Griswold,  01001529 

Tolland  County 

Captain  Nathan  Hale  Monument,120  Lake 
St.,Coventry.  01001531 

Florida 

Hillsborough  County 

SS  AMERICAN  VICTORY  (Victory  ship).  705 
Channelside  br,  Berth  271, Tampa, 
01001533 

Miami-Dade  County 

Bricknell  Point  Site.401  Brickell  Ave.Miami, 
01001534 

Nassau  County 

American  Beach  Historic  District.Roughly 
bounded  by  Gregg,  Lewis,  Leonard,  Main 
and  James  Sts.,  and  OceanBlvd.,American 
Beach,  01001532 

GEORGIA 

Decatur  County 

First  African  Missionary  Baptist  Church,515 
Webster  St..Bainbridge,  01001535 

Meriwether  County 

Lone  Oak  Academy ,4945  Lone  Oak  Rd.,Lone 

Oak. 01001536 
Manchester  Community  Building,105  E  2nd 

Ave.,Manchester,  01001537 

ILLINOIS 

Cook  County 

Crane  Company  Building,836  S  Michigan 
Aye.,Chicago,  01001538 

IOWA 

Clayton  County  * 

Lakeside  Ballroom,1202  N.  4th 
St.Guttenberg.  01001539 

Des  Moines  County 

Chicago,  Burlington  and  Quincy  Station,300 
S  Main-  St.  .Burlington,  01001540 

Dubuque  County 

Dubuque  YMCA  Building,'l25  W  9th 
St.  JXibuque.  01001541 


Fremont  County 

Rector,  )ason  and  Elizabeth  Baylor. 
House,2174  Bluff  Rd.,Thurman,  01001542 

KANSAS 

Atchison  County 

Earhart,  Amelia,  Historic  District,115- 

125,200-227,302-315.318,324  2nd  St,  203- 
305  North  Ter,  124,200,300  3rdSt,  and 
205,112  and  224  Santa  Fe  St.,Atchison, 
01001543 

Cowley  County 

5t.  lohn's  Lutheran  College  Girls 

Dormitory ,6th  Ave  and  Gary  St..Winfield, 
01001544 

NEVADA 

Churciiill  County 

Churchill  County  Iail,10  W  Williams 

Ave.,Fallon.  01001546 
Hazen  Store.OO  Reno  Highway .Hazen, 

01001547 

SOUTH  CAROLINA 

Aiken  County 

Zubly  Cemetery, Forrest  Dr., Beech  Islahd, 
01001548 

Dillon  County 

Dillon  Downtown  Historic  District.Roughly 
bounded  by  E  and  W  Main  St,  N  and  S 
Railroad  Ave,  N  MacArthur  Ave,  and  E 
Harrison  St.,Dillon,  01001549 

Florence  County 

Gregg — Wallace  Farm  Tenant  House,310 
Price  Rd.,Mars  Bluff,  01001550 

Lake  City  Downtown  Historic  District, 

Main  St  and  Acline  Ave.,Lake  City,  01001551 
TENNESSEE 

Davidson  County 

East  Nashville  High  and  Junior  High 
Schools.llO.  112  Gallatin  Rd., Nashville, 
01001552 

WISCONSIN 

Dane  County 

Wisconsin  Heights  Battlefield,.4  mi  SE  of  Jcto 
of  Co.  Rd.  Y  and  WI  78.,Sauk  City, 
01001553 

(FR  Doc.  02-730  Filed  1-10-02;  8:45  ami 
BILUNG  COOE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Regiater  of  Historic  Places; 
Notification  of  Pending  Nominationa 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  29,2001.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 


forwarded  by  United  States  Postal 
Service,  to  the  National  Register  of 
Historic  Places,  National  Park  Service, 
1849  C  St.  NW,  NC400.  Washington,  DC 
20240;  by  all  other  carriers.  National   ' 
Register  of  Historic  Places,  National 
Park  Service,  800  N.  Capitol  St.NW. 
Suite  400,  Washington  DC  20002;  or  by 
fax,  202-343-1836.  Written  or  faxed 
comments  should  be  submitted  by 
January  28,  2002. 

Carol  D.  Shull, 

Keeper  of  the  National  Registerof  Historic 
Places. 

CONNECTICUT 
Hartford  County 

Clark  Farm  Tenant  House  Site.Address 
Restricted. East  Granby.  01001554. 

GEORGLi 

Fulton  County 

Spotswood  Hall.(West  Paces  Ferry  Road 

MRA)555  Argonne  Dr.,  NW  .Atlanta. 

010015.56. 

Meriwether  Coiuity 

Greenville  Presbyterian  Church  and 
Cemetery.  Greenville  Rocky  Mount  Rd,  off 
GA41/US27  Alt., Greenville,  01001555. 

MASSACHUSETTS 

Middlesex  County 

Old  Burying  Ground,  King  St.,  near  jet.  with 
White  St.,Littleton,  01001560. 

Suffolk  County 

Boston  Consumptives  Hospital,  249  River  St., 

Boston,  01001557. 
Immaculate  Conception  Rectory,  108  Beach 

St.,  Revere,  01001559. 

Worcester  County 

Blackstone  Viaduct,  Canal.  Famum  and  Mill 
Sts.,  Blackstone,  01001558. 

MISSISSIPPI 

Chicliasaw  Coimty 

Okolona  Historic  District,  Roughly  bounded 
by  Fleming,  Monroe,  Buchanan,  and 
Washington  Sts.,Okolona,  01001561. 

NEW  YORK 

Monme  County 

Immanuel  Baptist  Church.  815  Park  Ave., 

Rochester.  01001566. 
Pulaski  Library,  1151  Hudson  Ave.. 

Rochester.  01001562. 

Ontario  County 

Cronkite,  Jeremiah,  House,  1095  Lynaugh 

Rd..  Victor,  01001563. 
Howe,  Dr.  John  Quincy,  House.  66  Main  St.. 

Phelps.  01001564. 

Orieans  County 

Tousley— Church  House,  249  N.  Main  St, 
Albion,  01001565. 
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TENNESSEE 
PatBam  County 

Broad  Street  Church  of  ChrUt.  157  W.  Broad 
St..Cookeville.  01001567.  { 

VIRGINIA  I 

Boleloiut  County 

Greyledge,  1066  Greyledge'Rd.,  Buchanan. 

O10O1571.Galax  (Independent  City) 
Eelts.  Gordon  C.  House.  404  N.  Main  St.. 

Galax  (Independent  City),  01001572. 

Prince  Gcoi^  County 

Aberdeen,  15301  James  River  Dr.,  Disputanta, 
01001569. 

Riclunond  Independent  City 

Laburnum  Park  Historic  District,  Westwood, 
Palmyra,  Confederate,  Wilmington,  W. 
Laburnum  Aves.,  Chatham  .Gloucester  and 
Lamont  Sts.  JUchmond  (Independent  City), 
01001573. 

Rockbridge  County 

Cedar  Hill  Church  and  Cemeteries,  Cedar  Hill 
Church  Rd.  and  Kygers  Hill  Rd..Lexington, 
01901570. 

Shenandoah  County 

Beydler,  Abraham,  House,  2748  Zion  Church 
Rd..  Maurertown,  01001568. 

[FR  Doc.  02-731  Filed  1-10-02: 8:45  am) 
■UJN6  CODE  4310-70-P 


DEPARTMENT  OF  THE  MTERIOR 

Naliofial  Park  Service    j 

■I 

National  Regieter  of  Hietoric  Placee; 
Noliflcation  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
December  15,  2001.  Pursuant  to  section 
60.13  of  36  CFR  Part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Sovice.  to  the  National  Register  of 
Historic  Places,  National  Park  Service, 
1849  C  St.,  NW.,  NC400,  Washington, 
DC  20240;  by  all  other  carriers.  National 
Register  of  Historic  Places,  National 
Pari(  Service,  800  N.  Capitol  St.,  NW., 
Suite  400,  Washington,  DC  20002;  or  by 
bjt.  202-343-1836.  Written  or  faxed 
comments  should  be  submitted  by 
January  28.  2002. 

Carol  D.  Shnll, 

Keeper  of  the  National  Register  of  Historic 
Places. 

CALIFCttNIA 

Santa  Clara  County 

Donnet^-Houghton  House,  156  E.  St.  )ohn. 
San  Jose,  01001483 


IDAHO 
Power  County 

American  Falls  Reservoir  Flooded  Townsite, 
American  Falls  Reservoir.American  Falls, 
01001480 

IOWA 

Cerro  Gordo  County 

St.  John  Baptist  Church,  715  6th  St.  SW, 
Mason  City,  01001484 

Dubuque  County 

Four  Mounds  Estate  Historic  District,  4900 

Peru  Rd..  Dubuque,  01001487 
Town  Clock  Building,  823-25  Main  St., 

Dubuque,  01001488 

Hardin  County 

Union  Cemetery  Gardener's  Cottage,  (Iowa 
Falls  MPS)  Union  Cemetery ,Iowa  Falls, 
01001486 

Lucas  County 

First  United  Methodist  Church,  923  Roland, 
Chariton,  01001485 

LOUISL\NA 

Avoyelles  Parish 

Ponthieu,  Adam,  Store — Big  Bend  Post 
Office.8554  LA  451,  Big  Bend,  01001490 

Vernon  Parish 

Booker— Lewis  House,  102  East  North  St., 

Leesville,  01001489 
First  United  Methodist  Church,  202  N.  Fifth 

St.,  Leesville,  01001491 

NEW  JERSEY 

Morris  County 

New  York  Susquehanna  &  Western  Railroad 
Station,  Main  St.,Butler  Borough,  01001492 

NEW  YORK 

Cayuga  County 

East  Genoa  Methodist  Episcopal  Church,  558 

E.  Genoa  Rd..  Genoa,  01001500 
St.  Peter's  Episcopal  Church  Complex, 

(Historic  Churches  of  the  Episcopal 

Diocese  of  Central  New  York  MPS)  169 

Genesee  St.,  Auburn,  01001508 
Steriing  Grist  Mill  Complex,  1332  NY  104A, 

Steriing,  01001498 

Columbia  County 

Emmanuel  Lutheran  Church  of  Harlemville 
and  Cemetery,  Cty.  21  and  Pheasant  Ln., 
Harlemville  Rd.  at  Ten  Broeck  Rd., 
Harlemville,  01001505 

Cortland  County 

First  Presbyterian  Church,  Courtland  Cty  Rd. 
108B,  Preble,  01001502 

Erie  County 

East  Main — Mechanic  Streets  Historic 
District,  Approx.  jet.  of  East  Main  and 
Mechanic  Sts.,  Springville,  01001506 

Jefierson  County 

Swathout  Site— A04507.000038,  Address 
Restricted,  Clayton,  01001504 

Maflison  County 

Fenner  Baptist  Church.  3122  Bingley  Rd., 
Fenner,  01001501 


Montgomery  County  . 

Ames  Academy  Building,  611  Latimer  Hill 
Rd.,  Ames,  01001496 

Niagara  County 

Former  Niagara  Falls  High  School,  1201  Pine 
Ave.,  Niagara  Falls.  01001507 

Onondaga  County 

Elbridge  Village  Historic  District,  Roughly 
along  NY  5  bet.  Skaneatetes  Creek  and 
Carpenter's  Brook,  Elbridge,  01001494 

Mills,  Harriet  May,  House,  1074  W.  Genesee 
St.,  Syracuse,  01001495 

Oran  Community  Church,  NY  92,  Pompey, 
01001503 

Simmons,  Alton,  House,  (Architecture  of 
Ward  Wellington  Ward  in  Syracuse  MPS) 
309  Van  Rensselaer  St.,  Syracuse, 
01001493 

Oswego  County 

Lacona  Railroad  Station  and  Depot,  11  Park 
Ave.,  Lacona,  01001499 

Sullivan  County 

Levitz  Family  Farm,  395  Beaver  Dam  Rd.. 
Grahamsville,  01001497 

OHIO 

Cuyahoga  County 

Black,  H.,  and  Company  Building,  1900-2000 
or  2010  Superior  Ave., Cleveland,  01001523 

Geauga  County 

Fowler's  Mills  Historic  District,  10743- 
10779, 10750  Mayfield  Rd.;  12426-12533 
Fowlers  Mill  Rd.,  Chardon,  01001522 

Highland  County 

Highland  Egg  and  Poultry  Company 
Building,  135  North  West  St.,  Hillsboro. 
01001524 

Virginia 

Albemarle  County 
West  Cote,  Off  VA  602  and  VA  626, 
Howardsville,  01001510 

Chariotte  County 

Woodfork,  3704  Woodfork  Rd.,  Charlotte 
Court  House,  01001509 

Covington  Independent  City 

First  Baptist  Church  of  Covington,  Virginia, 
337  S.  Lexington  Ave.  .Covington 
(Independent  City),  01001518 

Hanover  County 

Sharp's  Oakland,  12308  Verdon  Rd.,  Doswell, 
01001514 

Lexington  Independent  City 

Blandome,  101  Tucker  St.,  Lexington 
(Independent  City),  01001520 

Lynchburg  Independent  Gty 

Fort  Early  and  Jubal  Early  Monument,  3511 

Memorial  Ave., Lynchburg  (Independent 

City),  01001517 
Johnson,  Dr.  Robert  Walker,  House  and 

Tennis  Court,  1422  Pierce  St.,  Lynchburg 

(Independent  City),  01001519 

Page  County 

Ruffiier  House,  440  Ruffher  House  Ln.,  Luray, 
01001515 
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Patrick  County 

Stuart  Uptown  Historic  District,  Main  St.  and 
Blue  Ridge  St.,Stuart,  01001512 

Powhatan  County 

Red  Lane  Tavern,  3009  Lower  Hill  Rd., 
Powhatan;  01001516 

Roanoke  County 

Black  Horse  Tavern — Bellvue  Hotel  and 
Office,  7223-7229  Old  Mountain  Rd., 
Roanoke,  01001521 

Starkey  School,  6426  Merriman  Rd..  SW, 
Roanoke  County,  01001513 

Waynesboro  Independent  City 

Waynesboro  Downtown  Historic  District, 
Federal  St.,  Main  St.,  Wayne  Ave., 
Waynesboro  (Independent  City),  01001511 

WYOMING 

Sublette  County 

Church  of  St.  Hubert  the  Hunter  and  Library, 
US  191/189,  Bondurant,  01001525 
The  fifteen  day  comment  period  has  been 
reduced  to  three  (3)  days  to  aid  in  the 
preservation  fo  the  following  resources: 

OHIO 

Licking  County 

Newark  Downtown  Historic  District,  Roughly 
bounded  by  Church  St.,  Second  St.,  Fifth 
St.,  and  Canal  St.,  Newark,  01001482 

Wayne  County 

Ault— Weygandt  Farm,  15090  Back  Massillon 
Rd.,  Orrville.  01001481 

[FR  Doc.  02-732  Filed  1-10-02;  8:45  am] 

BIUJNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Parte  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remaine  and 
Aaeodaled  Funerary  Obfecte  in  ttie 
Poeaeaaion  of  the  U.&  Department  of 
ttie  Interior,  National  Park  Service, 
Deatti  Valley  National  Parte,  Deatti 
Valley.  CA  and  NV 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  U.S.  Department 
of  the  Interior,  National  Park  Service, 
Death  Valley  National  Park,  Death 
Valley,  CA  and  NV. 

lliis  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
National  Park  Service  unit  that  has 


control  or  possession  of  these  Native 
American  himian  remains.  The  Manager 
of  the  National  NAGPRA  Program  is  not 
responsible  for  the  determinations 
within  this  notice. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  National  Park  Service 
professional  staff  in  consultation  with 
the  Big  Pine  Band  of  Owens  Valley 
Paiute  Shoshone  Indians  of  the  Big  Pine 
Reservation,  California;  Chemehuevi 
Indian  Tribe  of  the  Chemehuevi 
Reservation,  California;  Death  Valley 
Timbi-Sha  Shoshone  Band  of  California; 
Duckwater  Shoshone  Tribe  of  the 
Duckwater  Reservation,  Nevada;  Ely 
Shoshone  Tribe  of  Nevada;  Fort 
Independence  Indian  Community  of 
Paiute  Indians  of  the  Fort  Independence 
Reservation,  California;  Las  Vegas  Tribe 
of  Paiute  Indians  of  the  Las  Vegas 
Indian  Colony,  Nevada;  Moapa  Band  of 
Paiute  Indians  of  the  Moapa  River 
Indian  Reservation,  Nevada;  Paiute- 
Shoshone  Indians  of  the  Bishop 
Community  of  the  Bishop  Colony, 
California;  Paiute-Shoshone  Tribe  of  the 
Fallon  Reservation  and  Colony,  Nevada; 
Paiute-Shoshone  Indians  of  the  Lone 
Pine  Community  of  the  Lone  Pine 
Reservation,  California;  Pyramid  Lake 
Paiute  Tribe  of  the  Pyramid  Lake 
Reservation,  Nevada;  Reno-Sparks 
Indian  Colony,  Nevada;  Walker  River 
Paiute  Tribe  of  the  Walker  River 
Reservation,  Nevada;  and  Yerington 
Paiute  Tribe  of  the  Yerington  Colony  & 
Campbell  Ranch,  Nevada.  A 
representative  of  the  Kawaiisu,  a 
nonfederally  recognized  Indian  group, 
was  also  consulted. 

The  National  Park  Service  contracted 
with  LSA  Associates,  Inc.,  of  Irvine,  CA, 
to  assist  in  compliance  with  NAGPRA. 
The  LSA  study.  Death  Valley  National 
Park  Cultiual  Affiliation  Study  (1998), 
evaluated  all  collections  from  the  area 
previously  administered  as  U.S. 
Department  of  the  Interior.  Death  Valley 
National  Monument.  In  1995,  additional 
lands  formerly  under  the  cotitrol  of  the 
U.S.  Department  of  the  Interior,  Bureau 
.of  Land  Management  were  transferred  to 
Death  Valley  National  Park.  Collections 
from  these  new  lands  have  not  been 
fully  evaluated  by  the  National  Park 
Service  at  this  time. 

In  1953,  human  remains  representing 
one  individual  were  recovered  diuing 
legally  authorized  excavations  by 
William  Wallace  at  site  CA-INY-1034 
near  Mesquite  Flat,  Inyo  County,  CA. 
This  individual  had  been  cremated.  No 
known  individual  was  identified.  The 
one  associated  fimerary  object  is  a  chert 
projectile  point  The  associated  funerary 
object  indicates  that  these  hiunan 
remains  probably  were  cremated  during 


the  Death  Valley  ID  or  IV  period  (A.D. 
1-1870). 

In  1953,  hiunan  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by 
William  Wallace  at  site  CA-INY-1137 
near  Mesquite  Flat,  Inyo  Coimty,  CA. 
This  individual  had  been  cremated.  No 
known  individual  was  identified.  The 
five  associated  funerary  objects  are  three 
manos,  one  chert  drill,  and  one  bag  of 
glass  beads.  The  associated  funerary 
objects  indicate  that  these  human 
remains  probably  were  cremated  during 
the  Death  Valley  IV  period  (A.D.  1000- 
1870). 

In  1954,  hiunan  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by 
William  Wallace  at  a  site  (no  trinomial) 
near  Wingate  Wash,  in  either  Inyo  m 
San  Bernardino  County,  CA.  This 
individual  was  found  in  a  previously 
distuirbed  site.  No  known  individual 
was  identified.  The  two  associated 
funerary  objects  are  two  lithic  quarry 
blanks.  Mr.  Wallace  noted  that  an 
archaic  type  projectile  was  foimd  in 
association  with  the  burial  and  thus 
assigned  this  burial  to  the  Death  Valley 
II  period  (3000  B.C.-A.D.  1).  This 
projectile  point  has  not  been  found  in 
the  park's  collections. 

In  1954,  hiunan  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by 
William  Wallace  at  site  CA-INY-1239, 
Inyo  County,  CA.  This  individual  had 
been  cremated  and  was  found  at  the 
base  of  a  sand  dune.  No  known 
individual  was  identified.  The  three 
associated  funerary  objects  are  two 
ceramic  potsherds  and  one  bag  of  glass 
beads.  The  associated  objects  indicate 
that  these  human  remains  probably 
were  cremated  during  the  Death  Valley 
IV  period  (A.D.  1000-1870). 

In  1954,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by 
William  Wallace  at  site  CA-INY-1215 
near  Mesquite  Flat,  Inyo  County,  CA. 
This  individual  had  been  cremated.  No 
knovtm  individual  was  identified.  The* 
one  associated  funerary  object  is  a  lithic 
uniface  fragment.  The  associated 
funerary  object  indicates  that  these 
human  remains  probably  were  cremated 
during  the  Death  Valley  III  or  IV  Period 
(A.D.  1-1870). 

In  1954,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by 
William  Wallace  at  site  CA-INY-1234 
near  Mesquite  Flat,  Inyo  County,  CA. 
This  individual  had  been  cremated.  No 
known  individual  was  identified.  The 
144  associated  funerary  objects  are  10 
shell  beads,  3  stone  pestle  fragments,  6 
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manos.  1  pecking  stone,  1  stone 
hammer,  1  stone  pendant,  1  arrow  shaft 
smoother,  1  smoothing  stone,  2  comer 
notched  chert  projectile  points  (1 
rosespring  type  and  1  possible  elko 
type),  1  obsidian  drill,  48  ceramic 
potsherds,  1  iron  angle  brace,  2  metal 
overall  buttons,  2  pieces  of  window 
glass,  2  glass  bottle  fragments,  60  whole 
and  fragmented  glass  beads,  and  2  clay 
coils.  The  associated  funerary  objects 
indicate  that  these  himian  remains 
probably  were  cremated  during  the 
Death  Valley  m  or  IV  period  (A.D.  1- 
1870). 

In  1955,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by 
William  Wallace  and  Edith  Taylor  at 
Hole-in-the-Rock  rockshelter  (no 
trinomial),  Inyo  County,  CA.  This 
individual  was  fbimd  wrapped  in  a 
rabbit-skin  blanket  and  buried  in  the 
rockshelter.  No  known  individual  was 
identified.  The  nine  associated  funerary 
objects  are  five  shell  beads,  one  ceramic 
sherd  scraper,  one  chopper,  one 
hammerstone,  and  one  fragmented 
rabbit-skin  blanket  or  cloak.  Mr.  Wallace 
suggests  that  the  site  dates  to  the  Death 
VaUey  ni  period.  The  associated 
funerary  objects  indicate  that  these 
human  remains  probably  were  buried 
sometime  during  the  Death  Valley  m  or 
IV  period  (A.D.  1-1870). 

In  1955,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by 
William  Wallace  at  site  CA-INY-3328 
near  Mesquite  Flat,  Inyo  County,  CA. 
This  individual  had  been  cremated.  No 
known  individual  was  identified.  The 
.  23  associated  funerary  objects  are  1  jar 
of  glass  beads,  7  rivets.  9  buttons,  3 
overall  clips,  1  projectile  point,  1  mano, 
and  1  bag  of  glass  beads.  The  associated 
funerary  objects  indicate  that  these 
human  remains  probably  were  cremated 
during  the  Death  Valley  IV  period  (A.D. 
1000-1870). 

In  1956,  human  remains  representing 
four  individuals  were  recovered  during 
.  legally  authorized  excavations  by 
William  Wallace,  Alice  Hunt,  and  Edith 
Taylor  at  site  CA-INY-522  near  Tule 
Spring,  Inyo  Coimty.  CA.  These 
individuals  woe  found  buried  in  a 
stone  mound.  No  known  individuals 
were  identified.  The  12  associated 
funerary  objects  are  3  projectile  points 
(2  rosespring  type  and  1  unknown  leaf- 
shaped  point),  2  fragments  of  bone 
pendants.  1  trane  awl.  4  fragments  of  a 
bone  awl,  1  shell  bead,  and  1  lithic 
unifBce.  The  associated  funerary  objects 
indicate  that  these  human  remains 
probably  were  buried  during  the  Death 
VaUey  m  period  (A.D.  1-1000). 


In  1956,  hiunan  remains  representing 
four  individuals  were  recovered  during 
legally  authorized  excavations  by 
William  Wallace.  Alice  Hunt,  and  Edith 
Taylor  at  site  CA-INY-525  near  Bennetts 
Well,  Inyo  County,  CA.  All  fovu- 
individuals  were  foimd  buried  in  a  rock 
moimd.  No  known  individuals  were 
identified.  The  45  associated  funerary 
objects  are  43  shell  beads  and  2  shells. 
The  associated  funerary  objects  indicate 
that  these  human  remains  probably 
were  buried  sometime  during  the  Death 
Valley  ID  period  (A.D.  1-1000). 

In  1956,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by 
William  Wallace  and  Roger  Desautels  at 
site  CA-SBR-90  near  Saratoga  Springs, 
San  Bernardino  Coimty,  CA.  This 
individual  was  found  buried  in  a  bell- 
shaped  pit.  No  known  individual  was 
identified.  The  seven  associated 
funerary  objects  are  three  projectile 
point  fragments  (one  rosespring  or 
desert  side-notched  type  and  two  of 
imknown  type),  three  chert  blade 
fiagments,  and  one  chert  graver.  The 
associated  funerary  objects  indicate  that 
these  hiunan  remains  probably  were 
buried  during  the  Death  Valley  III 
period  (A.D.  1-1000). 

In  1956,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by 
William  Wallace  at  Old  Crump 
rockshelter  (site  CA-INY-3044),  Inyo 
County,  CA.  This  individual  was  found 
buried  in  the  rockshelter.  No  known 
individual  was  identified.  The  42 
associated  funerary  objects  are  6 
fragmented  or  complete  stone  blades,  8 
fragmented  or  complete  projectile  points 
(including  2  cottonwood  type.  1 
rosespring  type,  and  5  of  unknown 
type),  5  ceramic  sherds,  3  bead 
fragments,  3  pendants,  2  awls,  3 
mammal  bone  artifacts,  2  scrapers,  1 
pipe  fragment,  4  pine  nut  shells,  1  wood 
stick,  3  glass  fragmeqts,  and  1  tin  can 
fragment.  The  associated  funerary 
objects  indicate  that  these  human 
remains  probably  were  buried  sometime 
during  the  Death  Valley  in  or  IV  period 
(A.D.  1-1870). 

In  1956,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by  Alice 
Hunt  at  site  CA-INY-793  near  Tule 
Spring.  Inyo  County.  CA.  This 
individual  was  found  buried  in  a  stone 
mound.  No  known  individual  was 
identified.  The  two  associated  funerary 
objects  are  lithic  bifaces.  Similar  Death 
Valley  m  and  Death  Valley  IV  burial 
sites  located  in  this  area  and  recorded 
by  Ms.  Hunt  indicate  that  these  human 
remains  probably  were  buried  during 


the  Death  Valley  HI  or  IV  period  (A.D. 
1-1870).  ^ 

In  1956,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by  Alice 
Hunt  at  site  CA-INY-582  near  Tule 
Spring,  Inyo  County,  CA.  This 
individual  was  found  buried  in  a  stone 
mound.  No  known  individual  was 
identified.  The  one  associated  funerary 
object  is  a  metal  overall  button.  The 
associated  funerary  object  indicates  that 
these  human  remains  probably  were 
buried  during  the  Death  Valley  IV 
period  (A.D.  1000-1870). 

In  1957,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by  Alice 
Himt  at  site  CA-INY-896  near  Gravel 
Well,  Inyo  County,  CA.  This  individual 
was  found  buried  in  a  stone  mound.  No 
known  individual  was  identified.  No 
funerary  objects  are  present.  Similar 
Death  Valley  III  and  Death  Valley  IV 
burial  sites  located  in  this  area  and 
recorded  by  Ms.  Hunt  indicate  that 
these  human  remains  probably  were 
buried  during  the  Death  Valley  III  or  IV 
period  (A.D.  1-1870). 

In  1957.  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by  Alice 
Hunt  at  site  CA-INY-884  near  Eagle 
Borax,  Inyo  County,  CA.  The  individual 
was  found  buried  in  a  stone  mound.  No 
known  individual  was  identified.  No 
funerary  objects  are  present.  Similar 
Death  Valley  III  and  Death  Valley  IV 
burial  sites  located  in  this  area  recorded 
by  Ms.  Hunt  indicate  that  these  human 
remains  probably  were  buried  during 
the  Death  Valley  III  or  IV  period  (A.D. 
1-1870). 

In  1958,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by  Alice 
Hunt  at  site  CA-INY-3136  near  Tule 
Spring,  Inyo  County,  CA.  This 
individual  was  found  buried  in  a  stone 
mound.  No  known  individual  was 
identified.  No  funerary  objects  are 
present.  Similar  Death  Valley  m  and 
Death  Valley  IV  burial  sites  located  in 
this  area  and  recorded  by  Ms.  Himt 
indicate  that  these  human  remains 
probably  were  buried  during  the  Death 
Valley  ffl  or  IV  period  (A.D.  1-1870). 

In  1958,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by  Alice 
Hunt  at  site  Moimd  E  (no  trinomial) 
near  Tule  Spring,  Inyo  County.  CA.  The 
individual  was  found  buried  in  a  stone 
mound.  No  known  individual  was 
identified.  No  funerary  objects  are 
present.  Similar  Eteath  Valley  in  and 
Death  Valley  IV  burial  sites  located  in 
this  area  and  recorded  by  Ms.  Hunt 
indicate  that  these  human  remains 
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probably  were  buried  during  the  Death 
Valley  III  or  IV  period  (A.D.  1-1870). 

In  1958,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by  Alice 
Hunt  at  site  CA-INY-3142  near  Bennetts 
Well.  Inyo  County,  CA.  This  individual 
was  found  buried  in  a  stone  mound.  No 
known  individual  was  identified.  No 
funerary  objects  are  present.  Similar 
Death  Valley  III  and  Death  Valley  IV 
burial  sites  located  in  this  area  and 
recorded  by  Ms.  Hunt  indicate  that 
these  human  remains  probably  were 
buried  during  the  Death  Valley  III  or  IV  . 
period  (A.D.  1-1870). 

In  1958,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by  Alice 
Hunt  at  site  CA-INY-3137  near  Tule 
Spring,  Inyo  County,  CA.  This 
individual  had  been  cremated  and  was 
found  buried  in  a  stone  mound.  No 
known  individual  was  identified.  The 
four  associated  funerary  objects  are  blue 
glass  trade  beads.  The  associated 
funerary  objects  indicate  that  these  . 
human  remains  probably  were  cremated 
during  the  Death  Valley  IV  period  (A.D. 
1000-1870). 

In  1959,  human  remains  representing 
one  individual  were  recovered  during 
legally  authorized  excavations  by  Alice 
Hunt  at  site  Mound  C  (no  trinomial) 
near  Tule  Spring,  Inyo  County,  CA.  This 
individual  was  found  buried  in  a  stone 
mound.  No  known  individual  was 
identified.  The  two  associated  funerary 
objects  are  bird  bones.  Similar  Death 
Valley  III  and  Death  Valley  IV  burial 
sites  located  in  this  area  recorded  by 
Ms.  Hunt  indicate  that  these  human 
remains  probably  were  buried  during 
the  Death  Valley  HI  or  IV  period  (A.D. 
1-1870). 

Around  1960,  human  remains 
representing  one  individual  were 
recovered  during  imauthorized 
excavations  by  Ken  Robinson  at  an 
unspecified  location  within  Death 
Valley  National  Monument.  No  known 
individual  was  identified.  The  45 
associated  funerary  objects  are  6  worked 
sticks,  1  small  animal  trap,  1  rawhide 
strip,  2  basketry  fragments,  1  ceramic 
potsherd,  1  nut  shell,  2  metal  buttons, 
1  .36-caliber  lead  ball,  1  wooden  fire 
drill  platform,  13  pieces  of  cordage,  15 
projectile  points  (11  cottonwood  type,  1 
desert  side-notch  type,  1  rosespring 
type,  1  that  is  either  a  rosespring  type 
or  a  drill,  and  1  unknown  type),  and  1 
bi&cial  blade.  Mr.  Robinson  transferred 
the  human  remains  and  associated 
funerary  objects  to  the  Maturango 
Museum  in  Ridgecrest,  CA.  The 
museum  contacted  the  monument  when 
they  learned  the  origin  of  the  human 
.  remains  and  associated  funerary  objects. 


and  returned  them  to  the  monument  in 
1992.  The  associated  funerary  objects 
indicate  that  these  human  remains 
probably  were  buried  sometime  during 
the  Death  Valley  III  or  IV  Period  (A.D. 
1-1870). 

The  above-mentioned  human  remains 
were  dated  based  on  projectile  point 
cross-dating,  changes  in  burial  practices, 
the  presence  of  ceramics  or  trade  beads, 
and  other  archeological  evidence.  The 
remains  of  one  individual  were  dated  to 
the  Death  Valley  II  period  (3000  B.C.- 
A.D.  1)  based  on  the  presence  of  an 
archaic  style  projectile  point.  The 
remains  of  the  oAer  27  individuals  were 
dated  to  the  Death  Valley  III  or  Death 
Valley  FV  periods  (A.D.  1-1870).  Alice 
Hunt  suggests  in  Archeology  of  the 
Death  Valley  Salt  Pan,  California  (1960) 
that  during  the  early  Death' Valley  II 
period,  human  remains  were  typically 
buried  in  pits  in  a  flexed  position,  along 
with  arrow  points,  bone  tools,  and  shell 
beads,  and  covered  with  mounds  of 
rock.  This  pattern  continues  into  the 
Death  Valley  III  period.  William  Wallace 
documented  a  shift  to  cremation  during 
the  Death  Valley  III  and  Death  Valley  IV 
periods  in  Death  Valley  National 
Monument's  Prehistoric  Past:  An 
Archeological  Overview  (1977).  Rock 
burial  mounds  also  are  a  trait  of  the 
Death  Valley  FV  occupation.  Mr. 
Wallace  interprets  the  shift  in  burial 
|)ractices  to  reflect  the  arrival  of  a  new 
population  in  the  area  that  ultimately 
absorbed  the  original  population  and     ^ 
incorporated  much  of  their  culture.  Mr. 
Wallace  concludes  that  the  resulting 
new  population  is  the  ancestors  of  the 
Panamint  (Shoshone)  Indians  of  historic 
times. 

Relevant  ethnographic  research  and 
oral  traditions  pertaining  to  language, 
social  and  political  organization, 
subsistence  strategies,  resources  and 
settlement  patterns,  trade  and  exchange, 
religion,  ritualism,  and  ceremonialism 
further  supports  the  archeological 
record.  The  LSA  study  concludes  that 
>all  of  the  archaeological  sites  located 
within  Death  Valley  [National  Park]  and 
including  human  remains  appear  to  be 
part  of  an  unbroken  archaeological 
tradition  beginning  circa  3000  B.C.  and 
continuing  through  historic  contact. 
Hence,  without  specific  evidence  to  the 
contrary,  all  the  archaeological  material 
have  probable  affiliation  with  the 
Timbi-Sha  Shoshone  people  who 
currently  live  in  Death  Valley.> 

Based  on  the  above-mentioned 
information,  the  superintendent  of 
Death  Valley  National  Park  has 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
28  individuals  of  Native  American 


ancestry.  The  superintendent  of  Death 
Valley  National  Park  also  has 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  348  objects  Hsted  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  the  superintendent  of  Death 
Valley  National  Park  has  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  objects 
and  the  Death  Valley  Timbi-Sha 
Shoshone  Band  of  California. 

This  notice  has  been  sent  to  officials 
of  the  Death  Valley  Timbi-Sha  Shoshone 
Band  of  California.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  James  T. 
Reynolds,  Superintendent,  Death  Valley 
National  Park,  P.O.  Box  579.  Death 
Valley,  CA  92328,  telephone  (760)  786- 
2331.  before  February  11.  2002. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Death 
Valley  Timbi-Sha  Shoshone  Band  of 
California  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  November  20.  2001. 
John  Robbins, 

Assistant  Director,  Cultural  Resources 

Stewardship  and  Partnerships. 

[FR  Doc.  02-733  Filed  1-10-02;  8:45  am] 

BNJJNQ  CODE  4310-70-8 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
items  in  the  Possession  of  the 
Milwauicee  Public  KAuseum,  Milwaukee, 
Wl 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act.  25  U.S.C.  3005(1)  (2), 
of  the  intent  to  repatriate  cultural  items 
in  the  possession  of  the  Milwaukee 
Public  Museum  that  meet  the  definition 
of  "cultural  patrimony"  under  Section  2 
of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
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responsible  for  the  determinations 
within  this  notice. 

The  cultural  items  are  a  set  of  five 
Dilzini  Gaan  masks  and  a  medicine 
staff.  The  cultural  items  were  collected 
by  Otto  Schoenberg  in  April  1903  and 
were  purchased  by  the  Milwaukee 
Public  Museum  in  January  1904. 
Correspondence  accompanying  the 
purchase  specifically  describes  the  use 
of  these  cultural  items  in  ceremonies 
performed  at  Fort  Apache,  AZ,  in  1903. 

Authorized  representatives  of  the 
White  Mountain  Apache  Tribe  of  the 
Fort  Apache  Reservation,  Arizona,  have 
identified  these  cultiual  items  as  having 
ongoing  historical,  traditional,  and 
cultural  importance  central  to  the  White 
Mountain  Apache  Tribe  of  the  Fort 
Apache  Reservation,  Arizona,  and  as 
communal  property  of  the  people  of  the 
White  Mountain  Apache  Tribe  of  the 
Fort  Apache  Reservation,  Arizona, 
which  could  not  have  been  legally 
alienated,  appropriated,  or  conveyed  by 
any  individual. 

This  notice  has  been  sent  to  officials 
of  the  White  Mountain  Apache  Tribe  of 
the  Fort  Apache  Reservation,  Arizona. 
Representatives  of  any  other  Indian 
Tribe  that  believes  itself  to  be  culturally 
affiliated  with  this  object  should  contact 
Alex  W.  Barker,  Ph.D.,  Curator  of  North 
American  Archaeology  and  Section 
Head,  Anthropology,  Milwaukee  Public 
Museum,  800  West  Wells  Street, 
Milwaukee  WI  53233.  telephone  (414) 
278-2786,  facsimile  (414>  278-6100, 
before  February  11.  2002.  Repatriation 
of  these  items  of  cultural  patrimony  to 
the  White  Mountain  Apache  Tribe  of  the 
Fort  Apache  Reservation,  Arizona,  can 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  December  13.  2001. 
Robert  Steams, 

Program  Manager.  National  NAGPRA 
Program. 

[FR  Doc.  02-736  Filed  1-10-02;  8:45  am] 
BHXMa  CODE  4310-7D-S 


DEPARTMENT  OF  THE  INTERIOR 


National  Park  Service 


Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Otijects  in  the 
Poeeeealon  of  ttie  Ptioebe  A.  Hearst 
Museum  of  Anthropology,  University 
of  Califomla,  Berkeley,  Berkeley,  CA 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 


(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Phoebe  A. 
Hearst  Museimi  of  Anthropology, 
University  of  California,  Berkeley, 
Berkeley,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

An  assessment  of  the  human  remains 
and  catalogue  records  and  associated 
documents  relevant  to  the  human 
remains  was  made  by  Phoebe  A.  Hearst 
Museum  professional  staff  in 
consultation  with  representatives  of  Big 
Lagoon  Rancheria,  California;  Resighini 
Rancheria,  California;  Cher-Ae  Heights 
Indian  Community  of  the  Trinidad 
Rancheria.  California;  and  the  Yurok 
Tribe  of  the  Yurok  Reservation, 
California. 

In  1924,  human  remains  representing 
at  least  one  individual  were  recovered 
ft'om  site  CA-Himi-NL-2,  Hiunboldt 
County,  CA,  and  donated  to  the  Phoebe 
A.  Hearst  Museum  of  Anthropology  the 
same  year  by  A.  L.  Kroeber.  No  known 
individual  was  identified.  The  one 
associated  funerary  object  is  a  grooved 
stone  sinker. 

Based  on  consultation  and 
geographic,  linguistic,  and 
archaeological  evidence,  including  the 
presence  of  site-specific  artifacts  site 
CA-Hum-NL-2  has  been  identified  as  a 
Yurok  site. 

During  the  1920s,  hiunan  remains 
representing  at  least  two  individuals 
were  removed  ft-om  site  CA-Hum-NL-4, 
Trinidad,  Humboldt  Coimty,  CA,  and 
donated  to  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  in  1931  by  Dr. 
Herbert  H.  Stuart.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present 
in  the  Phoebe  A.  Hearst  Museum  of 
Anthropology  collections. 

Based  on  consultation  and 
geographic,  linguistic,  archaeological, 
and  ethnographic  evidence  site  CA- 
Hum-NL-4  has  been  identified  as  a 
Yurok  site. 

During  the  1920s,  human  remains 
representing  at  least  three  individuals 
were  recovered  from  site  CA-Hura-NL-9, 
Big  Lagoon.  Hiunboldt  Coimty.  CA,  and 
donated  to  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  in  1931  by  Dr. 
Herbert  H.  Stuart.  No  known 


individuals  were  identified.  No 
associated  funerary  objects  are  present 
in  the  Phoebe  A.  Hearst  Museum  of 
Anthropology  collections. 

Based  on  consultation  and 
geographic,  linguistic,  archaeological, 
historic,  and  ethnographic  evidence  site 
CA-Hum-NL-9  has  been  identified  as  a 
Yurok  site. 

Based  on  the  above-mentioned 
information,  officials  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
at  least  six  individuals  of  Native 
American  ancestry.  Officials  of  the 
Phoebe  A.  Hearst  Museum  of 
Anthropology  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2),  the 
one  object  listed  above  is  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  the  death 
rite  or  ceremony.  Lastly,  officials  of  the 
Phoebe  A.  Hearst  Museum  of 
Anthropology  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  objects 
and  the  Big  Lagoon  Rancheria, 
California;  Resighini  Rancheria, 
California;  Cher-Ae  Heights  Indian 
Community  of  the  Trinidad  Rancheria, 
California;  and  the  Yurok  Tribe  of  the 
Yurok  Reservation,  California. 

This  notice  has  been  sent  to  officials 
of  the  Big  Lagoon  Rancheria,  California; 
Resighini  Rancheria,  California;  Cher-Ae 
Heights  Indian  Community  of  the 
Trinidad  Rancheria,  California;  and  the 
Yurok  Tribe  of  the  Yurok  Reservation, 
California.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  and  the  associated  funerary 
object  should  contact  C.  Richard 
Hitchcock,  NAGPRA  Coordinator, 
Phoebe  A.  Hearst  Museum  of 
Aiithropology,  University  of  California, 
Berkeley,  CA  94720,  telejJhone  (510) 
643-7884,  before  February  11,  2002. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Big 
Lagoon  Rancheria,  California;  Resighini 
Rancheria,  California;  Cher-Ae  Heights 
Indian  Community  of  the  Trinidad 
Rancheria,  California;  and  the  Yurok 
Tribe  of  the  Yurok  Reservation, 
California  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 
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Dated:  December  13.  2001. 
Robert  Steams, 

Program  Manager,  National  NAGPRA 
Program. 

[FR  Doc.  02-735  Filed  01-10-02;  8:45  am] 
BIUJNG  CODE  4310-7»-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  State  University  of 
West  Georgia,  CarroiKon,  GA,  and  in 
the  Control  of  the  Georgia  Department 
of  Transportation,  Atlanta,  GA 

AGENCY:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  State  University 
of  West  Georgia,  CarroUton,  GA.  and  in 
the  control  of  the  Georgia  Department  of 
Transportation,  Atlanta,  GA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Georgia 
Department  of  Transportation  in 
consultation  with  representatives  of  the 
Alabama-Quassarte  Tribal  Town, 
Oklahoma;  Catawba  Indian  Nation  (also 
known  as  Catawba  Tribe  of  South 
Carolina);  Cherokee  Nation,  Oklahoma; 
Chickasaw  Nation.  Oklahoma;  Eastern 
Band  of  Cherokee  Indians  of  North 
Carolina;  Absentee-Shawnee  Tribe  of 
Oklahoma;  Kialegee  Tribal  Town, 
Oklahoma;  Muscogee  (Creek)  Nation, 
Oklahoma;  Poarch  Band  of  Creek 
Indians  of  Alabama;  Thlopthlocco 
Tribal  Town,  Oklahoma;  and  United 
Keetoowah  Band  of  Cherokee  Indians  of 
Oklahoma. 

In  1988,  human  remains  representing 
one  individual  were  excavated  from  the 
Rae's  Creek  site  (9Ri327),  Richmond 
County,  GA,  by  Dr.  Morgan  R.  Crook,  Jr., 
of  Georgia  State  University,  Atlanta,  GA. 
The  work  was  conducted  as  part  of  a 
highway  construction  project  under 


Georgia  Department  of  Transportation/ 
Federal  Highway  Administration 
contract  M-750  (4).  The  remains  are 
curated  at  the  Antonio  J.  Waring,,  Jr., 
Archaeology  Laboratory.  State 
University  of  WestCeorgia,  CarroUton, 
GA.  No  known  individual  was 
identified.  The  six  associated  funerary 
objects  are  two  columella  shell  ear  pins, 
two  faceted  glass  beads,  one  partial 
shell-tempered  plain  globular  jar  with 
flaring  rim,  and  one  chert  biface. 

The  Rae's  Creek  site  is  located  near 
the  confluence  of  Rae's  Creek  and  the 
Savannah  River.  The  human  remains 
and  associated  funerary  objects  date  to 
the  1600s  through  the  early  1700s  based 
on  artifacts  recovered  from  the  site.  The 
ceramic  vessel  (a  globular,  flaring  rim, 
shell-tempered  vessel)  form  is 
consistent  with  late  Mouse  Creek  and/ 
or  Dallas  phase  occupations  (A.D.  1450- 
1625)  in  eastern  Tennessee,  while  the 
faceted  glass"beads  indicate  an  early 
1700s  date.  These  artifacts  suggest  a 
Creek  Indian  affiliation.  Consultation 
evidence  presented  by  representatives  of 
the  Creek  tribal  governments  indicates 
this  area  was  within  the  traditional 
occupation  territory  of  the  Creeks 
during  this  time  period. 

Based  on  the  above-mentioned 
information,  officials  of  the  Georgia 
Department  of  Transportation  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1).  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  Georgia 
Department  of  Transportation  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  six  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Georgia 
Department  of  Transportation  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Alabama-Quassarte 
Tribal  Town,  Oklahoma;  Kialegee  Tribal 
Town,  Oklahoma;  Muscogee  (Creek) 
Nation,  Oklahoma;  Poarch  Band  of 
Creek  Indians  of  Alabama;  and 
Thlopthlocco  Tribal  Town,  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Alabama-Coushatta  Tribes  of 
Texas;  Alabama-Quassarte  Tribal  Town. 
Oklahoma;  Catawba  Indian  Nation  (also 
known  as  Catawba  Tribe  of  South 
Carolina);  Cherokee  Nation,  Oklahoma; 
Chickasaw  Nation,  Oklahoma;  Easterti 
Band  of  Cherokee  Indians  of  North 
Carolina;  Coushatta  Tribe  of  Louisiana; 
Absentee-Shawnee  Tribe  of  Oklahoma; 


Kialegee  Tribal  Town,  Oklahoma; 
Muscogee  (Creek)  Nation,  Oklahoma; 
Miccosukee  Tribe  of  Indians  of  Florida; 
Poarch  Band  of  Creek  Indians  of 
Alabama;  Seminole  Nation  of  Flcwida; 
Seminole  Nation  of  Oklahoma; 
Thlopthlocco  Tribal  Town,  Oklahoma; 
and  United  Keetoowah  Band  of 
Cherokee  Indians  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Eric  Anthony  Duff,  NAGPRA 
Coordinator,  Georgia  Department  of 
Transportation.  Office  of  Environment/ 
Location,  3993  Aviation  Circle,  Atlanta, 
GA  30336-1593,  e-mail 
eric.duff@dot.state.ga.us.  telephone 
(404)  699-4437.  facsimile  (404)  699- 
4440,  before  February  11,  2002. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Alabama-Quassarte  Tribal  Town, 
Oklahoma:  Kialegee  Tribal  Town, 
Oklahoma;  Muscogee  (Creek)  Nation, 
Oklahoma;  Poarch  Band  of  Creek 
Indians  of  Alabama;  and  Thlopthlocco 
Tribal  Town,  Oklahoma  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  December  13.  2001. 
Robert  Steams. 

Program  Manager.  National  NAGPRA 
Program. 

[FR  Dor.  02-734  Filed  1-10-02:  8:45  ami 
BILUNG  CODE  4310-70-8 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  AdministrathMi 

[DEA-224N] 

RIN1117-AA60 

Notice  of  intent  To  Conduct 
Performance  Verifk^ation  Testing  of 
Public  Key  Infrastructure  Enabled 
Controlled  Substance  Orders 

AGENCY:  Drug  Enforcement 
Administration  (DEA).  Justice. 

action:  Notice. 

summary:  As  part  of  its  Electronic 
Commerce  Initiatives.  DEA.  in 
partnership  with  the  Health  Care 
Distribution  Management  Association 
(HDMA)  and  the  National  Association  of 
Chain  Drug  Stores  (NACDS),  aimounces 
its  intent  to  conduct  a  pilot  project  to 
test  PKI-enabled  controlled  substances 
orders. 

DATES:  Persons  interested  in 
participating  in  this  pilot  project  must 
notify  DEA  of  participation  no  later  than 
January  25,  2002. 


1508 


I 

Federal  Register /Vol.  67,  No.  8 /Friday,  January  11.  2002 /Notices 


ADDRESSES:  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  D.C., 
20537,  Attention:  Vickie  Seeger,  R.Ph., 
ODLP;  fax:  (202)  307-8570;  http:// 
www.  deadiversion .  usdoj.gov 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  M.  Good,  Chief,  Liaison  and 
Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7297.  The 
Business  Contact  is  Mike  Patnode,  PEC 
Solutions  Inc.,  (703)  679-4900,  the 
Administrative  Contact  is:  Steve  Bruck, 
PEC  Solutions  hic,  (703)  679-4900,  the 
Technical  contact  is:  Trung  Tran,  PEC 
Solutions  Inc.,  (703)  679-4900,  the 
Testing  contact  is:  Margaret  Leary,  PEC 
Solutions  Inc.,  (703)  679-4900. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  authority  of  the  Controlled 
Substances  Act  of  1970  (CSA),  DEA, 
regulates  the  manufactiu«  and 
distribution  of  controlled  substances  in 
the  United  States.  This  regulatory 
control  is  designed  to  ensure  there  is  a 
sufficient  supply  of  controlled 
substances  for  legitimate  medical, 
scientific,  research,  and  industrial 
ptirposes  while  preventing  the  diversion 
of  legitimate  controlled  substances  into 
illegal  channels.  To  do  this,  the  CSA 
creates  a  closed  system  of  distribution. 
For  Schedules  I  and  II  controlled 
substances,  the  CSA  requkes  that 
distributions  be  made  only  in  response 
to  a  DEA  FORM  222,  "U.S.  Official 
Order  Forms  for  Schedules  I  and  II 
Controlled  Substances  (Accoimtable 
Forms)".  Currently,  this  is  a  paper-based 
system  using  a  triplicate  form  issued  by 
DEA.  DEA  is  working  to  modify  its 
regulations  to  allow  for  a  secure 
electronic  system  for  the  transmission  of 
controlled  substances  orders  without 
the  supporting  paper  DEA  Form  222. 
The  Controlled  Substances  Ordering 
System  (CSOS)  is  expected  to  bring 
numerous  benefits  to  the  manufactiuing, 
distribution,  and  pharmacy  community 
by  allowing  more  efficient  and  cost 
effective  means  of  ordering  and 
distributing  Schedule  I  and  II  controlled 
substances. 


The  Pilot  Project 

As  a  first  step,  DEA  is  establishing  a 
pilot  project,  which  will  allow  industry 
participants  to  test  their  internal  order 
systems  using  proposed  DEA  PKI 
standards,  and  identify  and  resolve 
technical  tnd  operational  issues.  DEA  is 
working  with  PEC  Solutions,  Inc.  (PEC) 
which  will  operate  the  pilot  project  and 


act  as  a  technical  point  of  contact  for 
Industry  participants. 

DEA  believes  that  the  development  of 
these  new  standards  and  regulations 
must  be  based  on  a  clear  imderstanding 
of  industry  practices, -health  care 
delivery  issues,  and  legal/regulatory 
requirements  at  both  the  state  and 
Federal  levels.  As  a  result,  the  pilot 
project  is  designed  to  allow  interested 
parties  to  evaluate  the  use  of  DEA's 
planned  controlled  substances  Public 
Key  Infrastructure  for  digitally  signed 
controlled  substances  orders. 
Participants  will  be  expected  to  operate 
their  system  in  accordance  with  DEA's 
proposed  standards,  which  can  be  found 
on  \he  Diversion  Control  Program  wieb 
site  [http:// 

www.deadiversion.usdoj.gov).  The  pilot 
project  is  expected  to  be  conducted  in 
multiple  phases  over  a  6-month  period 
during  2002:  Phase  I,  online  registration; 
Phase  n,  application;  Phase  m,  order 
processing;  Phase  IV,  reporting;  Phase 
V,  DEA  auditing. 

How  To  Participate 

During  the  course  of  the  pilot  project, 
DEA  will  be  coordinating  with  Industry 
representatives  to  identify  and  resolve 
technological  and  policy  issues.  This 
input  will  be  used  to  refine  the  system 
standards.  Any  organization  that  . 
supports  registrants  in  the  supply  chain 
business  category  wishing  to  participate 
in  the  pilot  project  should  notify  DEA 
in  writing.  The  letter  should  contain  the 
following  information,  and  should  be 
provided  to  DEA  at  the  address  listed  in 
the  Addresses  section  of  this  notice:  (1) 
company/organization  name;  (2) 
company/organization  address;  (3)  DEA 
registration  number,  if  applicable;  (4) 
the  name,  address,  phone  number,  and 
e-mail  address  of  the  primary  and 
secondary  points  of  contact 
coordinating  the  company's/ 
organization's  pilot  project 
participation. 

Note:  Ehie  to  current  delays  in 
receiving  mail,  DEA  recommends  that 
interested  participants  submit  notice  of 
participation  via  facsimile  at  (202)  307- 
8570  and  submit  the  original 
participation  notification  to  follow  via 
mail.  The  deadline  for  notification  of 
participation  in  the  pilot  project  is 
January  25, 2002.  Periodic 
announcements  will  be  made  to 
coordinate  follow-on  phases  of  the  pilot 
project.  Such  announcements  will  be 
made  on  the  Diversion  Control  Program 
web  site  at  http:// 

www.deadiveTsion.usdoj.gov,and  will 
also  be  made  directly  to  identified 
participants.  Pilot  project  participants 
will  be  expected  to  secure  the  resources 
to  support  their  participation  in  the 


project.  A  conference  call  will  be  held 
in  January,  2002  to  explain  the  pilot 
process  to  potential  participants. 

Dated:  January  4,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control. 

(FR  Doc.  02-796  Filed  1-10-02;  8:45  am) 
BILLING  CODE  441(H)»-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Notica  of  Datarminationa  Ragarding 
Eligibility  To  Apply  for  Workar 
Adjuatmant  Aaaiatanca  and  NAFTA 
Transitional  Adjuatmant  Assistanca 

In'  accordance  with  section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December,  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm.  '      "      . 
TA-W-38,813;  Blount,  Inc.,  Prentice,  WI 
TA-W-39,398:  Boss  Industries,  Inc., 

Erie.  PA 
TA-W-39,578;  McLaughlin  Co.,  A  Div. 

Of  Michigan  Rivet  Corp.,  Petoskey.  MI 
TA-W-39,983;  Edgewater  Steel  Ud, 

Oakmont,  PA 
TA-W-39,831  and  A;  Chipman  Union, 

Inc.,  Union  Point.  GA  and  Bryan  Scott 

Plant.  Ckeensboro.  GA 
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TA-W-40,073;  Micro  Tool  and 

Manufacturing,  Inc.,  MeadvUlie,  PA 
TA-W-40,124;  Krones,  Inc.,  Franklin, 

WI 
TA-W-40,321 ;  Fibermark,  Inc., 

Rochester,  MI 
TA-W-39,541;  Signature  Software,  Inc., 

Hood  River.  OR 
TA-W-39,091;  Heraeus  Electro-Nite, 

Philadelphia,  PA 
TA-W-39.760;  Kingfield  Wood 

Products,  Kingfield,  ME 
TA-W-39,802;  Superior  Dye,  Passaic,  NJ 
TA-W-39,835B;  Dyersburg  Fabrics, 

Trenton  Mills,  Trenton.  TN 
TA-W-39,872;  De-Sta-Co 

Manufacturing,  Arden,  NC 
TA-W-40,153:  Burkart  Foam,  Inc.. 

Cairo.  IL 
TA-W-39,835B:  Trenton  Mills,  Trenton. 

TN 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-39.987;  GSI  Lumonics,  Inc., 

Maple  Grove,  MN 
TA-W-40,087;  SpicerAxle,  Inc.. 

Columbia,  MO 
TA-W-40,136;  Emerson  Process 

Management,  Regulator  Div., 

McKinney,  TX 
TA-W-40,246;  Incoe  Corp..  North  Plant, 

Frankfort,  MI 
TA-W-iO,167A;  /{xiohm  Transation 

Solutions.  Inc.,  IPB  Div.,  Ithaca,  NY 
TA-W-39,686;  J  and  K  Sales  Co.,  Inc., 

Pawtucket,  RI 
TA-W-40,11 7;  Drake  Extrusion, 

Spartanburg.  SC 
TA-W-40,151;  Sara  Lee  Hosiery,  Hanes 

Hosiery  Div.,  Yadkinville,  NC 
TA-W~40,342;  Stinson  Seafood  20Q1, 

Inc.,  Formerly  Stirison  Seafood  2000, 

Inc.,  Belfast,  ME 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  imder 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-39,861;  Swimwear  Anywhere, 

Inc.,  Farmingdale,  NY 
TA-W-39.518G;  Spartan  International. 

Inc..  Spartan  International  Retail 

Business.  Charlotte,  NC 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

TA-W-40,280  and  A;  Munro  and 
Company,  Inc.,  Dewitt  Footwear, 
Dewitt,  AR  and  Munro  and  Company, 
Inc.,  Clarendon  Footwear,  Clarendon, 
AR 


AflElrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 

TA-W-40,167;  Axiohm  Transaction 
Solutions.  Inc.,  American  Magnetics 
Div.,  Cypress,  CA:  September  20, 
2000. 
TA-W-40.484;  Bristol  Compressor 
Sparta,  Inc.,  Sparta,  NC:  October  22. 
2000. 
TA-W-39,208:  RMG  Foundry,  LLC, 

Mishawaka.  IN:  April  23,  2000. 
TA-W-39,202;  ECK  Industries,  Inc., 

Manitowoc,  WI:  April  26,  2001. 
TA-W-39.307;  Creative  Embroidery 

Corp..  Bloomfield,  NJ:  May  7.  2000. 
.  TA-W-39.497;  Superior  Electric,  Bristol, 
CT:  June  7,  2000. 

All  workers  engaged  in  employment 
related  to  the  production  of  VR 
motors  and  stators  and; 
All  workers  engaged  in  employment 
related  to  the  production  of  motors 
(except  VR  motors  and  stators), 
stepper  drives,  adjustment  speed 
drives  and  voltage  control  flash 
regulator  equipment  are  denied. 
TA-W-39,737;  Rebel  Screeners,  Inc., 

Sharon,  TN:  July  1 7,  2000. 
TA-W-39,828;  GSC  Management  Co., 

Enterprise,  AL:  July  27,  2000. 
TA-W-39,835  &■  A;  Dyersburg  Fabrics, 
Main  Plant,  Dyersburg,  TN  and 
Knitting  Plant,  Dyersburg,  TN:  July  19, 
2000. 
TA-W-39,860;  Sheftex,  Sheftex  USA. 
Inc.,  St.  Johnsbury,  VT:  August  3, 
2000. 
TA-W-39,918;  Beloit  Corp.,  Rockton,  IL: 

August  18,  2000. 
TA-W-39,984;  Hollander  Home 
Fashions,  Tignall,  GA:  August  23. 
2000. 
TA-W-40.031;  Laclede  Steel  Co., 
Vandalia,  IL:  August  28,  2000. 
TA-W^0,209;  Laclede  Steel  Co., 
Fairless  Hills,  PA:  September  26, 
2000. 
TA-W-40,224;  Munsey  Products,  Inc., 

Little  Rock,  AR:  October  1,  2000. 
TA-W-^0,233;  Goran  Manufacturing, 
Adamsville,  TN:  October  14.  2001. 
TA-W-40.322;  The  Santee  Co.,  LLC, 

Eden,  NC:  October  9,  2000. 
TA-W-40,336;  Plaid  Clothing  Co,  Inc., 

Erlanger,  KY:  June  4,  2001 . 
TA-W-40,344:  Bradford  Electronics, 

Inc..  Bradford,  PA:  November  2,  2000. 
TA-W-40.346:  Freeman  Products,  A 
Div.  Of  Trophy  Holdings,  Inc.,  Knox, 
IN:  November  1,  2000. 
TA-W-39.518;  Spartan  International, 
Inc.,  Cherokee  Finishing  Plant, 


Gaffney,  SC  and  A:  Spartan  Plant. 

Spartanburg,  SC,  B;  Rosemont  Plant, 

Jonesville.  SC,  C;  King  Finishing  Plant. 

Dover,  GA,  D;  King  Mill.  August.  GA. 

E;  Cleveland  Mills,  Lawndale,  NC,  F; 

Cleveland-Caroknit,  Jefferson,  SC,  H; 

Spartan  International  Sales  Office, 

New  York,  NY  and  I:  Corporate  Office. 

Spartansburg.  SC:  June  2,  2000. 
TA-W-40,067;  Stanly  Knitting  Mills, 

Inc.,  Headwear  Div.,  Oakboro,  NC: 

September  11,  2000. 
TA-W-40,095:  Galina  Bouquet,  Inc., 

New  York.  NY:  August  31.  2000. 
TA-W-40, 137;  American  Trouser,  Inc., 

Cutting  Department,  Columbus,  MS: 

September  12,  2000. 
TA-W-40,167:  Fujikura  Composite 

America,  Inc.,  Vista,  CA:  September 

26,  2000. 
TA-W-40,193;  Wilson  Sporting  Goods, 

Racquet  Sports,  Fountain  Inn,  SC: 

September  24,  2000. 
TA-W-40,215;  Armstrong-Hunt.  Iric. 

Milton.  FL:  September  26.  2000. 
TA-W-40.351;  Libra  Shirt  Corp..  Lykens. 

PA :  November  1 ,  2000. 
TA-W-40.061;  Parker  Hannifin  Corp.. 

Brass  Department,  Otsego,  MI: 

September  4.  2000. 
TA-W-39,901;  Providence  Metallizing 

Co..  Inc.,  Pawtucket,  RI:  January  30. 

2001. 
TA-W-39.570;  Tyroiit  North  America. 

Westboro.  MA:  February  2,  2001 . 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II. 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December, 
2001. 

In  order  for  eui  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250    - 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased. 
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and  that  the  increased  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision: 
or  I 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

hi  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  fi'om 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05440;  Munro  and 

Company,  Inc.,  Clarendon  Footwear, 

Clarendon.  AR 
NAFTA-TAA-05119;  Rebel  Screener, 

Inc.,  Shawn,  TN 
NAFTA-TAA-05441 ;  Munro  and 

Company,  Inc.,  Dewitt  Footwear, 

Dewitt,  AR 
NAFTA-TAA-05065:  Taylor  Wharton. 

Harsco  Gas  and  Fluid  Control, 

Hanisburg,  PA 
NAFTA-TAA-05310:  Laclede  Steel. 

Vandalia,  IL 
NAFTA-TAA-05330:  Micro  Tool  and 

Manufacturing,  Inc.,  Meadville,  PA 
NAFTA-TAA-05344:  Drake  Extrusion. 

Spartanburg,  SC 
NAFTA-TAA-05368;  Burkart  Foam, 

Inc.,  Cairo,  IL 
NAFTA-TAA-05384;  Sara  Lee  Hosiery, 

Hanes  Hosiery  Div..  Yadkinville,  NC 
NAFTA-TAA-05400;  Incoe  Corp..  North 

Plant.  Frankfort.  MI 
NAFTA-TAA-05403;  Goran 

Manufacturing.  Adamsville,  TN 
NAFTA-TAA-05467;  Commercial 

Warehouse  and  Cartage.  Inc..  El  Paso, 

TX 
NAFTA-TAA-05526:  Haskell  Senator 

International,  Haskell  Div..  Verona, 

PA 
NAFTA-TAA-05536:  Uhro  Shirt  Corp., 

Lykens,  PA 
NAFTA-TAA-04832:  ECK  Industries. 

Inc..  Manitowoc.  WI 

Affiimadve  DetenninatiDiis  NAFTA- 
TAA 

NAFTA-TAA-05490;  Johnson  Controls, 
Inc..  Reynoldsburg,  OH:  October  1 7. 
2000 

NAFTA-TAA-0534 1 ;  Miller  Bag, 
Freeman  Plant.  Freeman.  SD: 
September  24.  2000. 

NAFTA-TAA-05509  &■  A;  HMG 
Intermark  Worldwide  Manufacturing, 
Inc.,  SiteR-1.  Reading.  PA  and  Site 
Rr-5.  Reading.  PA:  October  26.  2000. 


NAFTA-TAA-0551 7;  Armstrong-Hunt, 

Inc..  Milton,  FL:  October  14,  2000. 
NAFTA-TAA-05533  &■  A;  Port 

Townsend  Paper  Corp.,  Port 

Townsend,  WA  and  Portland,  OR 
NAFTA-TAA-05539;  Indiana  Knitwear 

Corp..  Willacy  Apparel.  Lyford.  TX: 

November  9.  2000. 
NAFTA-TAA-05540;  Plaid  Clothing 

Co.,  Inc..  Erlanger.  KYiJune  4.  2001. 
NAFTA-TAA-05469  6-  A,  B.  C;  Aalfs 

Manufacturing,  Inc.,  Mena,  AR, 

Arkadelphia.  AR,  Malvern,  AR, 

Glenwood.  AR:  October  22.  2000.  TX: 

August  17,  2000. 
NAFTA-TAA-05469D;  Aalfs 

Manufacturing.  Sioux  City,  lA: 

November  11,  2001. 
NAFTA-TAA-05140  &  A;  Dyersburg 

Fabrics,  Main  Plant,  Dyersburg,  TN 

and  Knitting  Plant,  Dyersburg,  TN: 

July  20.  2000. 
NAFTA-TAA-05198;  Sheftex.  Sheftex 

USA.  Inc.,  St.  Johnsbury,  VT:  August 

13.  2000. 
NAFTA-TAA-05415;  The  Santee  Co.. 

LLC.  Eden,  NC:  October  9.  2000. 
NAFTA-TAA-05456:  Apparel  Finishers, 

Inc.,  Athens,  GA:  October  19,  2000. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December, 
2001.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  December  27,  2001. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
[FR  Doc.  02-714  Filed  1-10-02;  8:45  am] 

BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Notice  of  Deteraiinations  Regarding 
Eligii>ility  To  Apply  for  WorlMr 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December,  2001 
and  January,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 


issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  act 
must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-39,324;  Maverick  Tube  Corp.. 

Beaver  Falls,  PA 
TA-W-40,004;  Baldor  Drives  and 

Motors.  Plymouth,  MN 
TA-W-40.035;  Eagle  Veneer.  Inc., 

Harrisburg,  OR 
TA-W-40.147  &  A;  Guilford  Mills.  Inc.. 

Cobleskill.  NY  and  Sales  Division. 

New  York,  NY 
TA-W-40,223  8- A;  Supreme  Machine 

Products.  Sprii]g  Lake.  MI  and 

Anderson,  SC 
TA-W-iO,251:  Pratt  and  Austin  Co., 

Inc..  Holyoke.  MA 
TA-W-40.295:  TNS  Mills.  Spartanburg. 

SC 
TA-W-40,326;  Jones  and  Vining  of 

Maine.  Lewiston,  ME 
TA-W-40,331;  Georgia-Pacific  West, 

Camas,  WA 
TA-W-40.355  &■  A;  R.L.  Stowe  Mills, 

Inc.,  Mebane,  NC  and  Belmont,  NC 
TA-W-40.195;  Warwood  Tool  Co.. 

Wheeling,  WV 
TA-W-40.152;  Butech,  Inc.,  Salem.  OH 
TA-W-39, 863;  Lynn  Ann  Fashions. 

Brooklyn.  NY 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W~40.188;  GFCFoam  LLC,  West 

Hazleton,  PA 
TA-W-40.230;  Garlock  Sealing 

Technologies,  A  Div.  ofB.F.  Goodrich, 

Sodus,  NY 
TA-W-40,266;  Modem  Engineering, 
Troy,  MI 
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TA-W-40,368;  SEH-America, 

Vancouver,  WA 
TA-W-40,129;  Tyco  International.  A    , 

Div.  of  Tyco  Electronic  Power 

Systems,  Formerly  Lucent 

Technologies.  Mesquite,  TX 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-40.388;  X-Fab  Texas.  Inc. 

Lubbock,  TX 
TA-W-40,131;  Levcort  International, 

Paradoy  Fabrics  Div  and  Andrew 

Knits  Div..  New  York,  NY 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  imder 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-40.412;  Alcatel  USA  Marketing, 

Inc.,  Andover.  MA 
TA-W-39,614;  Trinity  Industries,  Inc.. 

Railcar  Repair  Group.  Paris,  TN 
TA-W-40.488:  Sunbrand.  A  Div.  Of 

Willcox  and  Gibbs,  Inc.,  Norcross,  GA 

Affirmative  Determination  for  Workers 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-40,466;  &  A;  Value  Line  Textiles, 

Inc..  Pilot  Mountain,  NC  and  Lenoir 

City,  TN:  November  17,  2000. 
TA-W-40,380;  HLS  Fashions  Corp., 

New  YoHc.  NY:  October  31,  2000. 
TA-W-39, 931;  Minister  Machine  Co., 

Minister,  OH:  August  16,  2000. 
TA-W-^0,375;  EGS  Electrical  Group/ 

Sola  Hevi-Duty.  Lake  Geneva,  WI: 

November  20.  2000. 
TA-W-40,281;  Rezyal  Ltd.  New  York. 

NY:  September  15.  2000. 
TA-W-'40,228;  Omaha  Fixture 

Manufacturing.  Inc..  Omaha,  NE: 

August  1,  2000. 
TA-W-40,126;  Miller  Bag.  Freeman 

Plant.  Freeman.  SD:  September  17. 

2000. 
TA-W-40.006  &  A;  Planar  Systems.  Inc.. 

Highway  V.  Lake  Mills,  WI  and 

Jefferson  Street.  Lake  Mills,  WI:\ 

August  23.  2000. 
TA-W-40,892:  A  and  M  Apparel. 

Hamilton.  AL:  August  7,  2000. 
TA-W-39,891;  CMS  North  America,  A 

Div.  Of  The  CMS  Group,  Caledonia, 

MI:  August  6,  2000. 
TA-W-40.010;  Seville  Dyeing  Co..  Inc.. 

Woodsocket.  RI:  September  17.  2000. 
TA-W-40.142;  Mercury, Marine. 

Brunswick  Corp..  Fond  Du  Lac.  WI: 

September  10,  2000. 
TA-W-39,700:  Priority  Finishing  Corp., 
"      Fall  River.  MS:  June  26, 2000. 


TA-W-39,733;  Raltron  Electronics, 

Miami,  FL:  July  18,  2000. 
TA-W-40.204;  Fisher-Rosemount. 

Austin,  TX:  September  28,  2000. 
TA-W-40. 208.  Joseph  L.  Ertl.  Inc.. 

d/bia  Scale  Models,  Dyersville.  lA: 

September  24,  2000. 
TA-W-39. 931;  Minister  Machine  Co., 

Minister.  OH:  August  16.  2000. 
TA-W-40.  229;  Eastwood  Industrial. 

Inc.,  Albermarle,  NC:  October  4,  2000. 
TA-W-40,394  &■  A;  N  and  H  Corp., 

Mohnton.  PA  and  Reading.  PA: 

November  6,  2000. 
TA-W-40,359;  Nocona  Leather  Goods 

Co  Ltd.  Nocona  Athletic  Goods. 

Nocona.  TX:  October  16.  2000. 
■TA-W-40.323;  Summitville  Tiles.  Inc.. 

Summitvitle  Carolina  Div., 

Morganton,  NC:  October  16,  2000. 
TA-W-40.299;  Gilbert  Paper,  Div.  Of 

Mead  Corp.,  Menasha,  WI:  October 

11,2000. 
TA-W-40.297  6r  A;  Controls.  Inc.. 

Logansport,  IN  and  Charlotte.  NC: 

October  11,  2000. 
TA-W-40,253;  Mauney  Hosiery  Mills. 

Inc.,  Kings  Mountain,  NC:  October  10, 

2000. 
TA-W-39,804  6-  A.B,C;  Kemet 

Electronics  Corp..  Greenville,  SC, 

Mauldin  Plant,  Simpsonville,  SC, 

Simpsonville  Plant,  Simpsonville,  SC, 

Fountain  Inn  Plant,  Fountain  Inn,  SC: 

July  23,  2000. 
TA-W-40.227;  Delphi  Harrison  Thermal 

Systems,  Moraine,  OH:  September  21, 

2000. 
TA-W-39.743;  DuPont  Corp..  Polyester 

Enterprise.  Dacron  Polyester  Fiber. 

Cape  Fear  Plant.  Wilmington,  NC,  A; 

Kinston  Plant,  Kinston,  NC.  B;  Cooper 

River  Plant.  Charleston,  SC,  C;  Sales 

and  Marketing  Offices,  Charlotte,  NC. 

D;  Admirustrative  Offices. 

Wilmington.  DE:  August  24.  2001. 

Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2.  Title  11, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
simimaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December, 
2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  nimiber  or 
proportion  of  tihe  workers  in  the 
workers'  firm,  or  an  appropriate 


subdivision  thereof  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof),  have  become 
totally  or  partially  separated  from 
employment  and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increased  imports 
contributed  importantly  to  such 
Workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations.  ' 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05237:  Versatile  Mold 

and  Design,  Inc.,  Rutledge,  GA 
NAFTA-TAA-05466;  Nocona  Leather 

Goods  Co.  Ltd.,  Nocona  Athletic 

Goods,  Nocona,  TX 
NAFTA-TAA-05613:  Hibbing  Taconite 

Co. .  Cliffs  Mining  Co. ,  Hibbing.  MN 
NAFTA-TAA-05624;  AXV  Corp.. 

Vancouver,  WA 
NAFTA-TAA-05386;  GFC  Foam,  LLC, 

West  Hazleton.  PA 
NAFTA-TAA-05416;  Gilbert  Paper,  Div. 

of  Mead  Corp.,  Menasha,  WI 
NAFTA-TAA-05525  &  A;  R.L  Stowe 

Mills,  Inc.,  Mebane,  NC  and  Belmont, 

NC 
NAFTA-TAA-05537;  Chemwest 

Systems,  Inc..  Portland,  OR 
NAFTA-TAA-05576;  Von  Hoffman 

Press.  Inc..  Owensville,  MO 
NAFTA-TAA-04879;  Maverick  Tube 

Corp..  Beaver  Falls,  PA 
NAFTA-TAA-05273:  Raltron 

Electronics,  Miami,  FL 
NAFTA-TAA-05304;  Eagle  Veneer,  Inc.. 

Harrisburg,  OR 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  250(a),  Subchapter  D,  Chapter  2, 
Title  n.  the  Trade  Act  of  1974,  as 
amended. 
NAFTA-TAA-05625;  Alcatel  USA 

Marketing.  Inc.,  Andover,  MA 
NAFTA-TAA-05462;  Modem 

Engineering.  Troy.  MI 
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AflBrmatiTe  Determinatians  NAFTA- 
TAA 

NAFTA-TAA-5351:  Davis  Wire  Corp., 
Hayward.  CA:  August  28,  2000. 

NAFTA-TAA-04823;  BriUcast,  Inc., 
Grand  Rapids.  MI:  April  30.  2000. 

NAFTA-TAA-05470;  Tyco 
International.  Ltd.,  A  Div.  of  Tyco 
Electronic  Power  Systems,  Formerly 
Lucent  Technologies.  Mesquite,  TX: 
October  22.  2000. 

NAFTA-TAA-05388  &■  A;  Mexican 
Industries,  Detroit,  MI  and  Dearborn, 
MI:  October  3,  2000. 

NAFTA-TAA-5423;  Eastwood 
Industrial.  Inc..  Albemarle.  NC: 
October  1.2000. 

NAFTA-TAA-€5428;  Controls.  Inc.. 
Logansport,  IN  and  Charlotte.  NC: 
October  10.  2000. 

NAFTA-TAA-05451 ;  Mauney  Hosiery 
Mills.  Inc..  Kings  Mountain,  NC: 
October  10,  2000. 

NAFTA-TAA-05521:  Value  Line 
Textiles,  Inc.,  Pilot  Mountain,  NC: 
November  1.2000.        j 

NAFTA-TAA-05522;  Value  Une 
Textiles,  Inc..  Lenoir  City,  TN: 
November  1.2000.       j 

NAFTA-TAA-09529;  Safeway.  Inc.. 
Juice  and  Dressings  Div. .  Grandview, 
WA:  October  29,  2000. 

NAFTA-TAA-€5535:  Rich  Products 
Manufacturing  Corp.,  Appleton  Div., 
Appleton,  WI:  November  1.  2000. 

NAFTA-TAA-05571;  Wesley  Industries. 
Inc.,  Bloomfield  Hills,  MI:  November 
20, 2000. 

NAFTAr-TAA-5351:  Davis  Wire  Corp.. 
Hayward,  CA:  August  28, 2000. 

NAFTA-TAA-S599;  Artex  International. 
Boiling  Springs,  NC:  D^ember  4, 
2000.  I 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December, 
2001  and  January,  2002.  Copies  of  these 
determinations  are  available  for 
inspection  in  Room  C-5311,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210 
during  normal  business  hours  or  will  be 
mailed  to  persons  who  write  to  the 
above  address. 

Dated:  January  7.  2002.     , 
Edward  A.  Tomchick,         | 

Director,  Division  of  Trade  Adjustment 

Assistance. 

(FR  Doc.  02-712  Filed  1-10-02;  8:45  am] 

■LUNG  CODE  «10-aO-M 


DEPARTMENT  OF  LABOR 

Empfoyment  and  Training 
Administration 


Notice  of  Determination  Regarding 
Eiigibiiity  To  Apply  for  Worker 
Adiustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  December,  2001. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  niunber  or 
proportion  of  the  workers  in  the 
vvorkers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  tha  firm. 
TA-W-40.239;  W.G.  Benjey.  Inc., 

Alpena,  MI 
TA-W-39.739;  MEMO  Southwest, 

Sherman,  TX 
TA-W-^0.245;  3M  Co.,  Guin,  AL 
TA-W-39.640;  ABC-NACO.  Inc.. 

Superior.  WI 

In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-40,033:  Kraft  Foods  North 

America.  Inc.,  Lehigh  Valley,  PA 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 


TA-W-40,345:  Bombardier 
Transportation,  1200  Lebanon  Road. 
Pittsburgh.  PA,  A;  Bombardier 
Transportation,  1501  Lebanon  Church 
Road,  Pittsburgh.  B;  2001  Lebanon 
Road.  Pittsburg.  PA 


AfBrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-39.194;  Miami  Richard  Grading, 

Inc.,  Medley,  FL:  April  25,  2000. 
TA-W-39,217;  BriUcast,  Inc.,  Grand 

Rapids,  MI:  April  25, 2000. 
TA-W-39,484;  Cooper  Wood  Products, 

Rocky  Mount.  VA:  May  1,  2000. 
TA-W-39,643;  Precision  Mold,  Inc., 

Kent,  WA:June  26,  2000. 
TA-W-40,057;  Virginia  Glove,  Glade 

Spring,  VA:  August  31.  2000. 
TA-W-39,721:  Parker  Hannifin  Corp., 

Engineered  Seals  Div.,  Goshen,  IN: 

July  13,  2000. 
TA-W-39,812;  Aero  Industries,  Inc., 

Elmgrove  Road,  Rochester,  NY:  July 

29,  2000. 
TA-W-40,083;  Hooker  Furniture  Corp., 

Martinsville,  VA:  September  7,  2000. 
TA-W-40,226;  Columbian  Rope  Co., 

Guntown.  MS:  September  25,  2000. 
TA-W-40,225;  Thermatex  Corp., 

Newton  Falls,  OH:  October  3,  2000. 
TA-W-40,298;  Aventis  Crop  Science, 

USA,  Aft.  Pleasant,  TN:  October  22. 

2000. 
TA-W-40,430;  Vesuvius  USA, 

Employed  at  LTV  Steel  Co.. 

Cleveland,  OH:  November  5,  2000. 
TA-W-40,440;  Cardinal  Brands.  Inc.. 

Hazel  Promotional  Products, 

Washington,  MO:  October  22,  2000. 
TA-W-40,199;  Washington  Group 

International,  Mining  Unit,  Boise.  ID, 

Employed  at  Equatorial  Tonopah. 

Inc..  Tonapah.  NV:  September  26. 

2000. 

Also,  piusuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  H, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  December, 
2001. 

In  order  for  an  affirmative 
determination  to  be  made  and 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
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eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly        . 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increased  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
«md  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-05332;  Mercury  Marine, 

Brunswick  Corp.,  Fond  du  Lac,  WI 
NAFTA-TAA-05501;  Huhtamaki,  Food 

Services  Div.,  Formerly  Known  as 

Packaging  Resources,  ML  Carmel,  PA 
NAFTA-TAA-05481;  Texfi  Industries. 

Jefferson,  GA 
NAFTA-TAA-05405;  W.G.  Benjey,  Inc., 

Alpena,  MI 
NAFTA-TAA-€5471:  Syst-A-Matic  Tool 

and  Design,  Inc.,  Meadville,  PA 
NAFTA-TAA-05514:  Pennsylvania  Tool 

and  Gages,  Inc.,  Meadville,  PA 
NAFTA-TAA-4}5605;  Hershey  Foods 

Corp.,  Pennsburg,  PA 
NAFTA-TAA-05291 ;  Kraft  Foods  North 

America,  Inc..  Lehigh  Valley.  PA 
NAFTA-TAA-05060:  ABC-NACO.  Inc., 

Superior,  WI 
NAFTA-TAA-05037;  Precision  Mold, 

Inc..  Kent.  WA 
NAFTA-TAA-05218:  Chipman  Union, 

Inc.,  Union  Point,  GA 
NAFTA-TAA-05327;  Parker  Hannifin 

Corp..  Brass  Department,  Otsego.  MI 
NAFTA-TAA-04569;  Blount,  Inc., 

Prentice,  WI 
NAFTA-TAA-05298:  Craftsman 

Fabrics.  Phoenix  Mills,  Concord,  NC 
NAFTA-TAA-0491 4;  Boss  Industries, 

bic,  Erie,  PA 


NAFTA-TAA-05453;  Fibermark  Inc.. 

Rochester.  MI 

The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  250(a),  Subchapter  D,  Chapter  2, 
Title  II,  the  Trade  Act  of  1974.  as 
amended. 
NAFTA-TAA-05512;  Sunbrand,  A  Div. 

Of  Wilcox  and  Gibbs,  Inc.,  Norcross, 

GA 

AfiBrmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-€5136;  Federal  Mogul 

Corp.,  Powertrain  Systems,  St.  Johns, 

ML  July  26.  2000. 
NAFTA-TAA-05473:  Madill  Corp.. 

Kalama,  WA:  October  25,  2000. 
NAFTA-TAA-05419;  Thermatex  Corp.. 

Newton  Falls,  OH:  August  28.  2000. 
NAFTA-TAA-05028:  Parker  Hannifin 

Corp.,  Engineered  Seals  Div..  Goshen, 

IN:  June  29.  2000. 
NAFTA-TAA-05497;  Cardinal  Brands, 

Inc.,  Hazel  Promotional  Products, 

Washington,  MO:  October  23,  2000. 
NAFTA-TAA-05538;  Leased  Workers  of 

Employment  Group  at  St.  Clair 

Technologies,  Charlotte,  MI: 

November  2,  2000. 
NAFTA-TAA-05569;  NACCO  Materials 

Handling  Group,  Inc.,  Americas  Div., 

Greenville,  NC:  November  15,  2000. 
NAFTA-TAA-04932;  Kentucky  Electric 

Steel,  Ashland,  KY:  April  25.  2000. 
NAFTA-TAA-05425;  Solectron  Corp., 

Durham,  NC:  October  9,  2000. 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  December, 
2001.  Copies  of  these  determinations  are 
available  for  inspection  in  room  C-5311, 
U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW..  Washington, 
BC  20210  diuing  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  January  2,  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-719  Filed  1-11-02;  8:45  am] 

BIUING  CODE  4S1&-3(MU 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[Docket  No.  TA-W-40,096] 

Crenio,  inc.  Rochester,  Minnesota; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  September  24,  2001.  in 
response  to  a  petition  filed  on  behalf  of 


workers  at  CRENLO.  Inc.,  Rochester, 
Minnesota. 

Fvulher  examination  of  the  Trade 
Adjustment  Assistance  petition  form 
shows  that  the  filing  does  not  meet  the 
Trade  Act  requirements  for  a  valid 
petition.  The  petition  is  invalid  because 
it  contains  the  signature  of  only  one 
worker,  not  the  required  three. 
Consequently,  further  investigation 
would  serve  no  purpose  and  the 
investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  3rd  day  of 
January.  2002. 
Linda  G.  Poole,  "^ 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-718  Filed  1-10-02;  8:45  ami 
BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-40,452] 

N  &  H  Corporation,  Mohnton, 
Pennsylvania;  Notice  of  Termination  of 
investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  17,  2001,  in 
response  to  a  worker  petition  which  was 
filed  on  behalf  of  vyorkers  at  N  &  H 
Corporation,  Mohnton.  Pennsylvania. 

A  petition  for  this  worker  group  is 
currently  under  investigation  (TA-W- 
40,394).  Consequently,  further 
investigation  would  serve  no  purpose 
and  the  investigation  has  been 
terminated. 

Signed  in  Washington,  DC,  this  27th  day  of 
December,  2001. 
Linda  G.  Poole. 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-715  Filed  1-10-02:  8:45  am) 
BILLING  CODE  4510-30-W 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,  202] 

Renaissance  Woodworking,  Inc. 
Brooklyn,  New  York;  Notice  of 
Tarminatkm  of  investigatkm 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  October  15.  2001,  in 
response  to  a  petition  that  was  filed  on 
behalf  of  workers  at  Renaissance 
Woodworking.  Inc.,  Brooklyn,  New 
York. 
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The  Department  was  unable  to  locate 
an  official  of  the  company  to  obtain  the 
information  necessary  to  conduct  the 
investigation.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  at  Washington,  DC  this  2nd  day  of 
January,  2002.  j 

Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-717  Filed  1-10-02;  8:45  am] 
aiUJNG  COOe  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


n'A-W-^,385] 

Staag  Hamatech,  Inc.,  Saco,  IMaine; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  December  3,  2001,  in 
response  to  a  worker  petition,  which 
was  filed  on  behalf  of  workers  at  Steag 
Hamatech,  Inc.,  Saco,  Maine. 

An, active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-38,953).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  31st  day  of 
December,  2001. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-713  Filed  1-10^2;  8:45  am] 

BHXMO  CODE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Workforce  Investment  Act  (WIA) 
Standardized  Record  Data  (WIASRD), 
Quarterly  Summary  Report,  and 
Annual  Report;  Proposed  Collection; 
Comment  Request 

action:  Notice.  I 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
[laperwork  and  respondent  burden, 
conducts  a  precleareuice  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 


(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currently,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  extension  of 
the  Workforce  Investment  Act 
Management  Information  and  Reporting 
System. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee's  section  below  on  or  before 
March  12,  2002. 

ADDRESSES:  U.S.  Department  of  Labor, 
Employment  and  Training 
Administration,  200  Constitution 
Avenue,  N.W.,  Room  S-4231, 
Washington,  DC.  20210.  Attention: 
William  Rabung,  Telephone:  (202)  693- 
3031  (not  a  toll-free  number),  Facsimile 
number:  (202)  693-3229,  E-mail 
address:  wrabung^doleta.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  implementing  the  performance 
accountability  and  reporting  provisions 
of  the  Workforce  Investment  Act  of  1998 
(WIA),  all  state  jurisdictions  and 
territories  operating  programs  under 
WIA  Title  I-B  are  required  to  submit 
three  types  of  participation  and 
performance  reports  electronically  to 
DOL  on  a  periodic  basis  that  allow  the 
Department  to  manage  its 
responsibilities  under:  (1)  WIA  section 
136(d);  (2)  WL\  section  185(a)(2),  (c)(2), 
and  (d);  and  (3)  WIA  section  189(d). 
These  responsibilities  include  reporting 
the  progress  of  States  in  achieving 
negotiated  levels  of  performance  on  the 
required  core  and  customer  satisfaction 
measures,  reports  and  recordkeeping, 
and  responsibilities  under  the 
Government  Performance  and  Results 
Act  (GPRA).  The  Department  seeks  fo 
extend  these  data  collection  and 
reporting  requirements  without  change. 
The  Department  originally  received 
approval  of  this  reporting  package  on 
March  1  of  this  year  with  an  expiration 
date  of  October  31  of  this  year.  This  very 
limited  approval  period  made  it 
impossible  for  the  Diepartment  to  receive 
required  information  from  states  or  to 
perform  any  analyses  of  the  data  for 
purposes  of  program  administration. 
The  Department  has  requested  and 


received  a  90  day  extension  of  this 
reporting  package  in  order  for  the 
Department  to  at  least  receive  the  next 
quarterly  report  and  the  first  annual 
report  and  WIASRD  data  from  states.  In 
order  to  meet  the  requirements  of  the 
Paperwork  Reduction  Act,  the 
Department  is  submitting  this  package 
as  approved  on  March  1,  2000  with  only 
minor  clarification  and  grammatical 
corrections  for  extension  of  data 
collection  and  reporting  requirements. 
There  are  two  basic  report  systems — 
financial  and  program.  The  financial 
reports  are  required  quarterly,  as 
provided  for  in  WIA  sec.  185(e).  To 
avoid  unnecessary  reporting,  the 
quarterly  financial  report  looks  at 
expenditures  and  records  related  to  WIA 
sec.  185(f)  and  (g).  The  quarterly 
financial  report  was  addressed  in  a 
separate  Federal  Register  notice  (65  FR 
5897-5898,  Feb.  7,  2000).  Turning  to  the 
program  report  system,  there  are  three 
types  of  reports  submitted  by  states: 
individual  records,  quarterly  siunmary 
reports,  and  aimual  reports. 

A.  Individual  Records 

The  Department  established  a 
standard  set  of  core  data  elements  that 
must  be  maintained  for  each  individual 
who  receiives  WIA  Title  I-B  services 
beyond  self-service  and  informational 
activities.  The  number  of  data  elements 
collected  for  each  individual  is  driven 
by  the  level  of  service.  States  submit 
individual  record-level  electronic 
records  for  program  exiters  annually. 
The  Workforce  Investment  Act 
Standardized  Record  Data  (WL\SRD) 
contains: 

— Relevant  demographic 
characteristics  including  race,  ethnicity, 
sex  and  age  and  other  related 
information  on  the  participants  (WIA 
sec.  185(d)(1)(A)); 

— WIA  Title  I-B  and  partner  program 
activities  in  which  the  participants  are 
enrolled  (WL\  sec.  185(d)(1)(B));  and 

— Outcomes  for  the  participants, 
including  occupations  and  placement  in 
non-traditional  employment  (WIA  sec. 
185(d)(1)(C)). 

The  WIASRD  and  related  documents 
can  be  viewed  at  the  Department's 
Internet  Web  site,  http:// 
www.  usworkforce.org. 

B.  (^artedy  Summary  Reports 

The  quarterly  summary  reports  reflect 
statewide  activity  for  negotiated 
performance  and  actual  performance 
levels  as  well  as  the  numb^  of  current 
participants  and  those  participants  who 
exited  during  the  program  period.These 
reports  provide  DOL  with  key 
information  necessary  for  program 
oversight  purposes.  This  information 
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facilitates  the  Department's  efforts  in 
assessing  its  own  performance  against 
established  GPRA  goals.  States 
electronically  submit  the  quarterly 
summary  reports  within  45  days 
following  the  end  of  each  quarter. 
The  Quarterly  Summary  Report 
format  and  instructions  for  completing 
this  report  can  be  viewed  at  the 
Department's  Internet  Web  site,  http:// 
www.  usworkforce.  org. 

C.  Annual  Reports 

On  an  annual  basis,  each  state 
publishes  and  submits  to  the  Secretary 
an  Annual  Report  which  explains  the 
outcomes  of  WIA  Title  I-B  programs  to 
employers,  taxpayers,  participants  and 
Congress  and  meets  the  provisions  at 
WIA  sec.l36(d)  and  WIA  sec.  185(d). 
This  report  emulates  the  private  sector's 
"report  to  stockholders"  and  affords 
considerable  flexibility  to  states  to 
represent  their  qualities  in  the  most 
advantageous  manner  to  all 
stakeholders,  including  Congress, 
Governors,  state  legislators,  workforce 
investment  boards,  and  the  public.  This 
report  is  submitted  electronically  to 
DOL. 

The  state's  Annual  Report  includes 
state  performance  as  well  as  local 
performance.  Copies  of  each  state's 
Annual  Report  are  sent  to  Congress.  The 
performance  outcomes  detailed  in  the 
report  will  serve  as  the  basis  for 
awarding  incentives  or  administering 


sanctions  to  states  for  performance 
which  exceeds  or  falls  below  the 
negotiated  levels  of  performance. 

"The  instructions  for  completing  an 
annual  report  can  be  accessed  and 
viewed  at  the  Department's  Internet 
Web  site.  http://www.  usworkforce.org. 
In  order  to  report  on  the  two  required 
customer  satisfaction  measures  (one  for 
employers  and  one  for  participants)  in 
the  aimual  and  quarterly  summary 
reports,  states  must  conduct  surveys  of 
both  groups  following  the  directions 
contained  in  Attachment  V  posted  on 
the  Department's  Internet  Web  site, 
http://www.usworkforce.org. 

n.  Current  Actions 

The  proposed  extension  of  the  data 
collection  and  reporting  system  will 
assist  the  Department  in  meeting  its 
mandated  responsibilities  by  providing 
standardized  information  regarding 
demographics,  activities  and  outcomes 
for  all  registrants  receiving  more  than 
informational  or  self-service  in  all  states 
and  workforce  investment  areas. 
Information  will  also  be  used  for  general 
oversight,  continuous  improvement  and 
research  purposes. 

Type  of  Review:  Extension. 

Agency:  Employment  and  Training 
Administration. 

Titles:  Workforce  Investment  Act 
Standardized  Record  Data,  (WIASRD), 
Annual  Report,  Quarterly  Summary 
Reports. 


OMB  Number:  1205-0420. 

Affected  Public:  State  governments, 
local  workforce  investment  areas,  and 
local  workforce  investment  boards. 

Cite/Reference:  Authority  to  collect 
this  information  is  provided  by  the 
Workforce  Investment  Act  of  1998  in 
sees.  136,  185,  and  189. 

Form/etc:  See  the  documents  posted 
on  the  Department's  Internet  Web  site, 
http://www.usworkforce.org. 

Total  Respondents:  53  (50  States, 
District  of  Columbia,  Puerto  Rico,  and 
Virgin  Islands). 

Frequency:  Annual  Report — Yearly  by 
December  1 ;  Quarterly  Summary 
Report — submitted  within  45  days 
following  each  quarter;  Individual 
Record — Annually  by  December  1. 

Total  Responses:  One  Annual  Report 
for  each  respondent.  States  must  submit 
three  hard  copies  and  one  electronic  . 
copy  of  the  annual  report  to  the 
Secretary  of  Labor.  One  electronic 
submission  of  the  Quarterly  Summary 
Report  from  each  respondent.  One 
electronic  data  set  from  each  of  the 
respondents  containing  individual 
records  for  each' registrant  served. 

Average  Time:  2.384  hotus. 

Per  Response:  The  actual  response 
time  varies  by  number  of  local 
workforce  investment  boards  and 
individual  records  of  individuals  served 
in  the  state. 

Estimated  Total  Burden  Hours: 


Cite/reference 


Individual 
Records. 


Annual  Report  ... 
Customer  Satis- 
faction Survey. 


Quarterly  Sum- 
mary Report. 

Totals  ... 


Total  respondents 


53  entities  are  required  to  sut>- 
mit  individual  records  6  enti- 
ties may  submit  individual 
records  ^ . 

See  above  

53  States* 

Agency  Administration  53  

Overhead  53 

53..... 

53 


Frequency 


Annually  

Annually  

Quarterly/Annu- 
ally.  - 

Quarterly  


Quarterty/Annu- 
ally. 


Total  responses 


53  (One  set  of  records  per  re- 
spondent. Set  will  vary  in  size 
depending  on  ttie  numt)er  of 
individuals-  served  in  the  juris- 
diction.). 

53 

(Results  to  be  Included  in  the 
Annual  and  Quarterly  Reports). 


212  (53x4) 


318 


Average  time 
per  response 


13.272  hours 


45  hours 

5  min.  (Via  hr.)* 

688  hours 
1 54  hours 
16  hours 


Burden 
(total  nat.  hrs.) 


703,416  hours 


2,385  hours 
4,417  hours 

36.464  hours 
8,162  hours 
3,392  hours. 


2,384  hours 


758,236  hours. 


•Each  State  will  submit  one  index  score  for  the  employer  responses  and  one  for  the  participant  responses. 

**Assumes  only  3  ASCI  questions  are  administered. 

1  All  50  States,  the  District  of  Columbia,  Puerto  Rico  and  The  U.S.  Virgin  Islands  are  required  to  submit  individual  records,  quarterly  reports 
and  annual  reports  using  the  instructions  and  formats  provided. 

The  Secretary  may  reserve  up  to  V4  of  1  percent  of  the  WIA  Title  I-B  funds  for  Guam,  American  Samoa,  the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Freely  Associated  States  (The  Marshall  Islands,  Palau  and  the  Federated  States  of  Micronesia)  Notwithstanding  any 
other  provision  of  law,  the  Freely  Associated  States  shall  not  receive  any  assistance  for  any  program  year  that  begins  after  September  30.  2001 
(WIA  section  127(b)(1)(B)(ii)(IV)).  These  areas  have  limited  access  to  technology,  wage  records  and  onique  economies  that  result  in  bamers  to 
implementing  some  of  the  indicators  of  performance  and  to  collecting  and  reporting  data.  Given  these  unique  circumstances,  regional  staff  will 
work  with  these  entities  to  develop  suitable  reporting  requirements.  These  areas  are  not  eligible  to  receive  incentive  grants  tor  exceeding  nego- 
tiated levels  of  perfonnance. 


Explanation  of  Burden  Hours: 

A.  Individual  Record — 703,416  hrs. 


Baseline:  8,768  hrs./reporting  unit  in 
the  Paperwork  Reduction  Package 


regarding  the  JTPA  reporting  system 
(SPIR  =  56  State  reporting  imits). 
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Factor:  51%  tiigher  due  to  (1)  increase 
in  size  of  record,  and  (2)  increase  in 
number  of  program  participants. 
Increases  were  not  cumulative;  some 
allowance  made  for  economies  of  scale 
and  learning  curve. 

B.  Annual  Report — 2,385  hrs. 
Estimate  based  on  45  hrs./reporting 

unit  to  produce  one  report  per  year 
(includes  program  run,  checking,  report 
formatting  for  transmission). 

C.  Quarterly  Report— 3,392  hrs. 
Estimate  baised  on  64  hrs./reporting 

unit  to  produce  four  reports  per  year 
(includes  program  run,  checking,  report 
formatting  for  transmission) — 16  hrs./ 
report. 

D.  Customer  Satisfaction  Survey. 
Respondents — 4,417  hrs. 

Estimate  based  on  1,000  responses  per 
reporting  unit  (500  WIA  participants 
and  500  employers)  and  5  min.  (Viz  hr.) 
per  survey.  This  assumes  the  three  ACSI 
questions  are  asked.  States  may  inciu- 
increased  costs  in  the  event  additional 
questions  are  asked  on  the  surveys. 

Survey  Administration — 36,464  hrs. 

Estimate  based  on  41  minutes  to 
obtain  a  completed  survey  (telephone 
contacts,  call-backs,  data  entry).  This 
estimate  assumes  50%  of  the 
respondents  for  each  State  will  take  an 
average  of  30  minutes  each,  25%  will 
require  an  average  of  45  minutes,  and 
25%  will  require  an  average  of  60 
minutes  to  obtain  each  completed 
survey. 

Survey  Preparation  and  Overhead — 
8,162  hrs. 

Estimate  based  on: 

Survey  development  (preparation  of 
questionnaire  and  telephone  script  for 
interviewer) — 40  hrs./reporting  imit; 

Sample  selection — 24  hrs./reporting 
unit; 

Survey  set-up  (setting  up  survey  for 
telephone  adniinistration  and  creation 
of  a  database) — 40  hrs./reporting  unit; 

Compilation  of  results  (includes 
generation  of  descriptive  statistics  and 
calculation  of  index  for  participants  and 
employers) — 50  hrs./reporting  unit. 


Sut)jectfinn 


A.O.  Smith  Electrical  Products  (Co.) 

Sumitomo  Electric  Wiring  (Co.)  

Bayer  Clothing  Group  (UNITE) 

Daisbowa  America  (Wkrs)  

Scientific  Molding  (Wkrs) 

Acme  Steel  (Wkrs) ♦ 

VF  Jeanswear  (Co.) j 

VDO  North  America  LLC  (Coi) 

Imperial  Horne  Decor  Group  (UAW) . 
A.O.  Smith  Electrical  Products  (Co.) 
I  Corporation  (Wkrs)  . 


Total  Burden  Cost  (Capital/Start-up 
Costs):  $0.  All  respondents  are  currently 
operating  production-status  reporting 
systems. 

Total  Burden  Cost  (Operation  and 
Maintenance  Costs):  $18,986,229. 

Comments  submitted  in  response  to 
this  comment  request  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

m.  Documents  for  Review  and 
Comment 

The  following  documents  cited  in  this 
notice  can  be  viewed  at  the 
Department's  Internet  Web  site,  http:// 
www.  usworkforce.org; 
—The  Workforce  Investment  Act  Title 

I-B  Standardized  Record  Data 

(WIASRD)  layout; 
— The  Workforce  Investment  Act 

Quarterly  Summary  Report  Format; 
— The  Instructions  for  Submission  of 

WIA  Quarterly  Summary  Report; 
— ^The  instructions  for  submission  of  the 

WIA  Annual  Report;  and 
— The  instructions  for  capturing, 

computing  and  recording  outcomes 

on  the  Customer  Satisfaction 

Measiu'es. 

Dated:  December  13,  2001. 
Emily  Stover  DeRocco, 

Assistant  Secretary  of  Labor. 

(FR  Doc.  02-667  Filed  1-10-02;  8:45  am] 

BILLING  CODE  4510-3(M> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 

APPENDIX 


Act  (Pub.  L.  103-182).  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  Section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Title  II,  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Division  of 
Trade  Adjustment  Assistance  (DTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  annoimces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  Section  250  of 
the  Trade  Act. 


The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8, 1993  (date  of 
enactment  of  P.L.  103-182)  are  eligible 
to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  fttim  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  DTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 
if  filed  in  writing  with  the  Director  of 
DTAA  not  later  than  January  21,  2002. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  DTAA  at  the  address  shown 
below  not  later  than  January  21,  2002. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  DTAA,  ETA,  DOL,  Room 
C-5311,  200  Constitution  Avenue,  N.W. 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  2nd  day  of 
January,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 


Location 


Scottsville,  KY 

Morgantown,  KY  . 

Clearfield,  PA 

Port  Angeles,  WA 
Brownsville,  TX  ... 

Riverdale.  IL  

Russellville,  AL  ... 
Winchester,  VA  ... 

Adams,  MA 

Lexington,  TN  

Hillsdale,  Ml 


Date  received 

at  Governor's 

office 


12/11/2001 
12/11/2001 
12/10^001 
12/10/2001 
12/12/2001 
12/07/2001 
12/12/2001 
12/18/2001 
12/11/2001 
12/10/2001 
12/14/2001 


Petition  No. 


NAFTA-5,  634 
NAFTA-S,  635 
NAFTA-S,  636 
NAFTA-S,  637 
NAFTA-5,  638 
NAFTA-S,  639 
NAFTA-5,  640 
NAFTA-5,  641 
NAFTA-5,  642 
NAFTA-5.  643 
NAFTA-S.  644 


Articles  produced 


Stator  &  coH  electric  motor. 

Electric  wiring  harnesses. 

Men's  tailored  suits  and  sportscoats. 

Woods  clips. 

/Vssemt)led  tools  and  molding. 

Hot  roiled  steel. 

Jeans. 

Fuel  systems  for  cars. 

Wallpaper. 

Electric  motors. 

Automotive  kxidspeaker. 
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APPENDIX-Continued 


Subject  firm 


Eurotherm  Action  (Co.) 

Smiley  Hats  (Co.) 

/Vctive  Transportation  (IBT) 

Harper  Wyman  (Wkrs)  

lEC  Electronics  (Wkrs) 

Holland  Binkley  (Co.) 

Bourns  (Co.) 

Magnequench  International  (UAW)  ....... 

Empire  Iron  Mining  Partnership — ^Tilden 

(Co.). 
Hayes  Lemmerz  International  (Wkrs)  .... 

Kennametal  (Co.) 

Eaton    Corporatior>— Actuator    Esensor 

(Wkrs). 

USNR  (Wkrs)  : 

Perceptron  (Co.)  

Liz  Claibome  (UNITE) 

Vanity  Fair  Intimates  (Co.) 

Tree  Machine  Tools  (lAMAW)  , 

Robert      Mitchell— Douglas      Brothers 
(Co.). 

Exide  Technologies  (UAW) 

Neville  Chemrcal  (USWA) 

JBI,  LP  (Co.)  

Dana  Corporation— Spicer  Mfg.  (Wkrs) 

Accuride  International  (Co.) 

Partner  Hannifin  (Wkrs)  

Midcom,  Inc.  (Co.) 

Greenwood  Mills  (Co.) 

Beta  Steel  (Co.) 

Pacific  Scientific  Instruments  (Wkrs)  

Phoenix  Gold  International  (Wkrs) 

Loren  Casting  (Wkrs) 

STS  Apparel  (Wkrs) 

Nortel  Networi«  (Wkrs) 

Swift  Spinning  Mills  (Co.) 

Swift  Spinning  Mills  (Co.) 

Biokyow&(Co.) 

F.C.  Mayer  Packaging  (Wkrs)  

VF  Jeanswear  (Wkrs)  

Parallax  Power  Components  (Co.)  ..: 

Multi  Products  (Wkrs)  

Kraft  Foods  North  America  (Wkrs)  


Location 


San  Diego,  CA 

Spartts,  NV  

Portland,  OR 

Princeton,  IL  

Newaric,  NY  

Dayton,  OH 

Logan,  UT 

/Vnderson,  ID 

Cleveland,  OH  

Petersburg,  Ml  

Pine  Bluff,  AR  

Sanford,  NC 

Woodland,  WA 

Lake  Oswego,  OR  ... 

Mt.  Pocono,  PA  

Monroeville,  AL 

Franklin,  Wl  

Portland,  ME 

Shreveport,  LA 

Pittsburgh,  PA 

Osseo,  Wl 

Pottstown,  PA 

South  Bend,  IN  

Eaton,  OH 

Watertown,  SD  

Greenwood,  SC 

Portage,  IN  

Crants  Pass,  OR  

Portland,  OR 

Hollywood,  FL 

Hialeah,  FL  

Boca  Raton,  FL  

Columt>us,  GA  ...- 

Columbus,  GA  

Cape  Girardeau,  MO 

'st.  Louis,  MO 

Springfield,  MO 

Goodtand,  IN  

Erie,  PA  

Allentown,  PA  


Date  received 

at  Governor's 

office 


10/17/2001 
11/09/2001 
12/13/2001 
12/14/2001 
10/25/2001 
12/17/2001 
12/17/2001 
12/13/2001 

12/12/2001 

11/17/2001 
12/12/2001 
12/17/2001 

12/17/2001 
12/11/2001 
12/19/2001 
12/20/2001 
12/19/2001 

12/19/2001 

12/19/2001 
12/19/2001 
12/19/2001 
12/19/2001 
12/18/2001 
12/17/2001 
12/18/2001 
12/20/2001 
12/26/2001 
12/19/2001 
12/19/2001 
12/20/2001 
12/18/2001 
12/19/2001 
12/19/2001 
12/19/2001 
12/21/2001 
12/21/2001 
12/21/2001 
12/20/2001 
12/27/2001 
12/27/2001 


Petition  No. 


Artk;les  produced 


NAFTA-5,  645  Signal  conditioners 

NAFTA-5,  646  Hats,  mittens,  scarts,  blankets. 

NAFTA-5,  647  Heavy  duty  trucks 

NAFTA-5,  648  Engineering  services. 

NAFTA-5,  649  Communications  equipment. 

NAFTA-5,  650  Semi  trailer  axles. 

NAFTA-5,  651  Electronic  components. 

NAFTA-5,  652  Pemianent  magnets  &  magnetic  pow- 
ders. 

NAFTA-5,  653  Steel. 

NAFTA-5,  654  Plastic  intake  manfolds. 

NAFTA-5, 655  Drill. 

NAFTA-5,  656  ;  Right  angle  thermal  expansion  valve. 

NAFTA-5,  657  Saw  mill  equipment  and  spare  parts. 

NAFTA-5,  658  Sensor  and  rotratic  equipment. 

NAFTA-5,  659  Men's  and  women's  apparel. 

NAFTA-5,  660  Women's  intimate  apparel. 

NAFTA-5, 661  Computer   controlled   machining   cen- 
ters. 

NAFTA-5.  662  Stainless  steel  pipe  and  fitting. 

NAFTA-5,  663  1 2  volt  automotive  batteries. 

NAFTA-5.  664  Hydro  caibon  resins  for  printing  ink. 

NAFTA-5.  665  Parts  washers  and  ovens. 

NAFTA-5.  666  Slip  yokes,  flange  yokes  etc. 

NAFTA-5,  667  Ball  bearing  linear  slides. 

NAFTA-5,  668  Tube  fittings. 

NAFTA-5.  669  Transformer  tor  telecommunications. 

NAFTA-5. 670  Textiles. 

NAFTA-5.  671  j  Steel,  hot  rolled  coils. 

NAFTA-5,  672  Partide  counters  and  software. 

NAFTA-5,  673  Circuit  board. 

NAFTA-5.  674  Wax  carving  and  wax  stone  setting. 

NAFTA-5,  675  Embroidery  for  garments. 

NAFTA-5.  676  Optical  networking  systems. 

NAFTA-5. 677  Denim. 

NAFTA-5,  678  Spun  cotton  yam. 

NAFTA-5,  679  Lysine  amino  acid  feed  supplement 

NAFTA-5.  680  Shoe  cartons. 

NAFTA-5,  681  Jeans  and  casual  wear. 

NAFTA-5. 682  Transformers. 

NAFTA-5,  683  Custom  plastic  injection  molds. 

r4AFTA-5.  684  Baitecue  sauce  and  salad  dressing. 


(FR  Doc.  02-716  Filed  1-10-02;  8:45  am) 

aiLUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Emptoyment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federai  and 
Federaily  Assisted  Construction; 
Generai  Wage  Determination; 
Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 


available  fix)m  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494.  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  fi:om  time  to  time  be 
enacted  containing  provisions  for  the 


payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
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current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  theT«derpl 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or    . 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  from  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210.      j 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
dociunent  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being.modified. 


Volume  I 
None 

Volume  II 
None 

Volume  III 
None 

Volume  IV 
None 


Volume  V 
None 

Volume  VI 
None 

Volume  VII 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  Related 
Acts,  including  those  noted  above,  may 
be  found  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts".  This  publication  is  available  at 
each  of  the  50  Regional  Govenunent 
Depository  Libraries  and  many  of  the 
1,400  Government  Depository  Libraries 
across  the  country. 

General  wage  determination  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  (http:// 

davisbacon.fedworld.gov)  of  the        ' 
National  Technical  Information  Service 
[KUS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  featiues 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  Ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  3rd  day  of 
January  2002. 
Carl  |.  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 
(FR  Doc.  02-482  Filed  1-10-02;  8:45  am) 

BILLING  COOE  4S10-27-M 


DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistics 

Proposed  Collection,  Comment 
Request 

ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and  ^ 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection' 
requirements  on  respondents  can  be 
properly  assessed.  The  Bureau  of  Labor 
Statistics  (BLS)  is  soliciting  comments 
concerning  the  proposed  revision  of  the 
"Consumer  Price  Index  Commodities 
and  Services  Survey."  A  copy  of  the 
proposed  information  collection  request 
(ICR)  can  be  obtained  by  contacting  the 
individual  listed  below  in  the 
ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  of  this  notice  on  or 
before  March  12,  2002. 
ADDRESSES:  Send  comments  to  Amy  A. 
Hobby,  BLS  Clearance  Officer,  Division 
of  Management  Systems,  Bureau  of 
Labor  Statistics,  Room  3255,  2 
Massachusetts  Avenue,  NE., 
Washington,  DC  202 1 2 ,  telephone 
number  202-691-7628  (this  is  not  a  toll 
bee  nxmiber). 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  A.  Hobby,  BLS  Clearance  Officer, 
telephone  number  202-691-7628.  (See 
ADDRESSES  section.) 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Under  the  direction  of  the  Secretary  of 
Labor,  the  Bureau  of  Labor  Statistics 
(BLS)  is  directed  by  law  to  collect, 
collate,  and  report  full  and  complete 
statistics  on  the  conditions  of  labor  and 
the  products  and  distribution  of  the 
products  of  the  same;  the  Consumer 
Price  Index  (CPI)  is  one  of  these 
statistics.  The  collection  of  data  from  a 
wide  spectrum  of  retail  establishments 
and  government  agencies  is  essential  for 
the  timely  and  accurate  calculation  of 
the  Commodities  and  Services  (C&S) 
component  of  the  CPI. 
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The  CPI  is  the  only  index  compiled  by 
the  U.S.  Government  that  is  designed  to 
measiu-e  changes  in  the  purchasing 
power  of  the  urbjm  consumer's  dollar. 
The  CPI  is  a  measure  of  the  average 
change  in  prices  over  time  paid  by 
urban  consumers  for  a  market  basket  of 
goods  and  services. 

The  CPI  is  used  most  widely  as  a 
measure  of  inflation,  and  serves  as  an 
indicator  of  the  effectiveness  of 
government  economic  policy.  It  also  is 
used  as  a  deflator  of  other  economic 
series,  that  is,  to  adjust  other  series  for 
price  changes  and  to  translate  these 
series  into  inflation-free  dollars.  A  third 
major  use  of  the  CPI  is  to  adjust  income 
payments.  Over  two  million  workers  are 
covered  by  collective  bargaining 
contracts  which  provide  for  increases  in 
wage  rates  based  on  increases  in  the 
CPI. 

The  continuation  of  the  collection  of 
prices  for  the  CPI  is  essential  since  the 
CPI  is  the  nation's  chief  source  of 
information  on  retail  price  changes.  If 
the  information  on  C&S  prices  were  not 
collected,  Federal  fiscal  and  monetary 
policies  would  be  hampered  due  to  the 
lack  of  information  on  price  changes  in 
a  major  sector  of  the  U.S.  economy,  and 
estimates  of  the  real  value  of  the  Gross 
Nationd  Product  could  not  be  made. 
The  consequences  to  both  the  Federal 
and  private  sectors  would  be  far- 
reaching  and  would  have  serious 
repercussions  on  Federal  government 
policy  and  institutions. 

n.  Desired  Focus  of  Comments 

The  Biueau  of  Labor  Statistics  is 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the  ' 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Action 

A  new  outlet  rotation  model 
introduced  during  the  1998  revision  is 
now  fully  deployed.  This  model  results 
in  rotating  the  full  C&S  sample  every 
four  years. 

A  new  initiative  to  reinitiate  a  subset 
of  the  currently  priced  item  sample  in 
existing  outlets  to  account  for  new 
goods  is  under  development.  This 
initiative  is  referred  to  as  Item  Rotation. 
Item  rotation  is  a  process  that  allows  for 
the  inclusion  of  new  goods  when 
reinitiating  existing  quotes  within 
currently  priced  outlets  and  enables  the 
item  sample  to  be  refreshed  without  the 
expense  and  delay  of  a  full  Telephone 
Point  of  Purchase  Survey  (TPOPS) 
rotation.  Under  this  initiative  at 
currently  priced  outlets  for  selected 
item  categories  the  items  priced  will  be 
reinitiated  two  years  after  the  original 
initiation,  thus  offering  the  chance  that 


new  goods  will  be  selected  for  pricing. 
An  example  is  prescription  drugs, 
where  under  this  initiative  based  on 
current  sales  data  priced  drugs  will  be 
reinitiated.  Since  this  reinitiation  will 
include  all  ciurently  dispensed  drugs 
those  that  have  been  introduced  since 
the  previous  initiation  will  have  a 
chance  to  be  selected.  Over  a  four  year 
period  up  to  half  our  priced  outlets  will 
be  subject  to  item  rotation. 

Currently,  data  for  the  CPI  are 
recorded  on  collection  schedules  by  CPI 
field  staff  in  assigned  retail  outlets  and 
are  mailed  to  the  National  Office  for 
processing.  A  key  element  nearing 
completion  is  to  convert  all  ongoing 
data  collection  and  transmission  to  . 
electronic  systems.  The  gradual 
introduction  of  a  Computer- Assisted 
Data  Collection  (CADC)  system  for  the 
C&S  portion  of  the  CPI  will  begin  in  the 
fall  of  2002.  The  use  of  CADC  will  result 
in  significant  advantages  by  increasing 
productivity  and  improving  the  overall 
quality  of  the  CPI.  Electronic  data 
collection  and  transmission  will  provide 
long-term  savings  through  a  major 
reduction  of  mail,  paper,  and  printing 
costs.  Electronic  systems  will  provide 
an  opportunity  to  reduce  data  capture 
and  review  time,  and  to  improve  survey 
logistics  management. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Consumer  Price  Index 
Commodities  and  Services  Survey. 

OMB  Number.  1220-0039. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions:  and 
state,  local  or  tribal  government. 


Fomi  numt)er 

Total  number  of 
respondents 

Frequency 

Total                  Minutes  per  re-          Estimated  total 
annual  responses      sponse  (average)         txinjen  hours 

BLS  3400      

14,178 
19,105 
19,105 
1,375 
39,415 

Annual 

Annual 

Annual 

Annual 

Monthly/Bimonthly  

14,178                                  4  1                            993 

BLS  3400A.2  

19,105                         2976 

19,105                         25.50 

1,375                                6 

343,699                          '13.8 

9.486 

BLS  3400B 

8,124 

BLS  3400C  

138 

BLS  3401 

79,051 

Totals  

'58,520 

2362,804 

315  1                     97.792 

'  The  total  number  of  respondents,  58,520,  does  not  reflect  the  sum  of  the  numtjer  of  respondents  for  the  five  listed  forms  t>ecause  the  first 
form  only  applies  to  all  of  our  activities  that  involve  initiation,  while  the  second  and  third  forms  involves  all  initiations  plus  item  rotation.  The  fourth 
fomi  is  only  used  in  a  sub  set  of  outlets  being  initiated.  The  fifth  form  is  used  only  for  the  regular  pricing  of  sampled  outlets  Thus  the  total  indi- 
vidual respondents  impacted  by  the  five  forms  is  39,415  -t-  19,105  =  58,520  respondents. 

2 The  total  annual  responses  does  not  reflect  the  sum  of  all  of  the  listed  responses  because,  as  noted  in  footnote  1,  some  fomns  are  used  at 
the  same  respondent  when  they  are  initiated  or  are  part  of  Item  rotation.  Thus  the  total  annual  responses  associated  with  the  five  forms  is 
343699  +  19  105  =  362,804. 

3the  sum  of  minutes  represents  a  weighted  average  of  the  minutes  per  respondent,  using  annual  responses  as  a  weight. 


Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  $0. 


Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 


information  collection  request;  they  also 
will  become  a  matter  of  public  record. 
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Signed  at  Washington,  DC,  this  19th  day  of 
December.  2001. 
lesiis  Salinas, 

Acting  Chief,  Division  of  Management 
Systems.  Bureau  of  Labor  Statistics. 
(FR  Doc.  02-668  Filed  1-10-02;  8:45  am) 

BH.UNO  CODE  4S10-24-i> 


NATIONAL  SCIENCE  FOUNDATION 

Alan  T.  Waterman  Award  Committee: 
Notice  of  Meeting  | 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  annoimces  the  following 
meeting: 

Ntiine:  Alan  T.  Waterman  Award 
Committee  (1172). 

Date/Time:  Wednesday,  March  6, 
2000.  9  a.m.-3  p.m.,  room  340. 

Place:  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA. 

Type  of  Meeting:  Closed. 

Contact  Person:  Mrs.  Susan  E. 
Fannoney,  Executive  Secretary,  Room 
1220,  National  Science  Foimdation, 
4201  Wilson  Blvd.  Arlington,  VA  22230. 
Telephone:  703/292-8096. 

Purpose  of  Meeting:  To  provide 
advice  and  recommendations  in  the 
selection  of  the  Alan  T.  Waterman 
Award  recipient. 

Agenda:  To  review  and  evaluate 
nominations  as  part  of  the  selection 
process  for  awards. 

Reasons  for  Closing:  The  nominations 
being  reviewed  include  information  of  a 
personal  nature  where  disclosure  would 
constitute  unwarranted  invasions  of 
personal  privacy.  These  matters  are 
exempt  under  (4)  and  (6)  of  5  U.S.C. 
552b(c)  of  the  Govenunent  in  the 
Simshine  Act. 


Dated:  lanuary  8,  2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

(FR  Doc.  02-758  Filed  1-10-02;  8:45  am] 

BNJJNO  COW  7556-01-11 

NATIONAL  SCIENCE  FOUNDATION 

Special  Emphaais  Panel  In  Reaearcit, 
Evaluation  and  Communication;  Notice 
of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  as  amended),  the  National  Science 
Foimdation  annoimces  the  following 
meeting: 

Name:  Special  Emphasis  Panel  on 
Research,  Evaluation  and  Communication 
(1210). 

Dates/Time:  January  29,  2002  (8:00  a.m.- 
5:00  p.m.),  January  30,  2002  (8:00  a.m.  to- 
5:00  p.m.J. 


Place:  National  Science  Foundation,  4201 
Wilson  Boulevard,  Arlington,  VA. 

Type  of  Meeting:  Open. 

Contact  Person:  Kenneth  Whang,  Program 
Director,  Division  of  Research.  Evaluation 
and  Communication  (REC).  Room  855. 
National  Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  VA  22230,  Telephone: 
703/292-8650. 

Purpose  of  Meeting:  To  discuss  trends  and 
implications  of  brain  research  and  education. 

Agenda  (Tentative): 

January  29,  2002 

2:15  pm 

Overview  and  welcome 

Introductions 
2:30  pm 

The  ROLE  portfolio:  brain  and  cognitive 
components 
3:00  pm 

Discussion 
3:30  pm 

The  ROLE  program:  guidelines,  review, 
and  management 
4:00  pm 

Discussion 
4:30  pm 

The  ROL£  community:  outreach  and 
development 
5:00  pm 

Discussion 
5:30  pm 

Break 
6:00  pm 

Dinner 

January  30,  2002 

8:30  pm 

Synthesis  and  outstanding  issues 

Discussion  a 
10:00  am 

Complete  panel  write-ups  of 
recommendations 
12:00  pm 

Adjourn 

Dated:  January  8,  2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  02-774  Filed  1-10-02;  8:45  am] 

BILLING  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-254  and  50-265] 

Exelon  Generation  Company,  LLC  and 
MidAmerican  Energy  Company;  Notice 
of  Conaideration  of  laauance  of 
Amendment  to  Facility  Operating 
Licenae,  Propoaed  No  Significant 
HazardaConaideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DAR- 
29  and  DAR-30  issued  to  Exelon 
Generation  Company,  LLC,  and 
MidAmerican  Energy  Company  (the 
licensee)  for  operation  of  the  Quad 


Cities  Nuclear  Power  Station,  Units  1  ' 
and  2,  located  in  Rock  Island  Coimty, 
Illinois. 

The  proposed  amendment  would 
revise  technical  specification  section 
3.3.1.1,  "Reactor  Protection  System 
Instrumentation,"  to  modify  the 
description  for  Reactor  Psotection 
System  (RPS)  Function  7.a,  "Scram 
Discharge  Volume  Water  Level — High." 
This  change  supports  a  planned  upgrade 
to  the  scram  discharge  volume  level 
instrumentation  from  Fluid  Components 
International  thermal  switches  to 
Magnetrol  float  switches.  These  float 
switches  are  more  reliable  than  the 
existing  thermal  switches,  which  are 
highly  sensitive  to  a  steam  environment, 
since  they  respond  to  actual  water  level 
increases  within  the  scram  discharge 
volume.  These  types  of  Magnetrol  float 
switches  are  used  successfully  in 
various  applications  at  Quad  Cities. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Title  10 
of  the  Code" of  Federal  Regulations  (10 
CFR),  Section  50.92,  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

Does  the  Proposed  Change  Involve  a 
Significant  Increase  in  the  Probability 
or  Consequences  of  an  Accident 
Previously  Evaluated? 

During  the  upcoming  refueling  outages  at 
Quad  Cities  Nuclear  Power  Station  (QCNPS), 
a  design  change  will  be  implemented  that 
upgrades  the  existing  Scram  Discharge  Water 
Level — High  instrumentation  from  thermal 
switches  to  float  switches.  Float  switches  are 
a  proven  technology  that  provide  a  more 
reliable  measurement  than  existing 
equipment.  Float  switches  are  used  in 
various  applications  at  QCNPS,  including  the 
Emergency  Core  Cooling  Systems 
instrumentation  for  Suppression  Pool  Water 
Level  High  function. 

TS  requirements  that  govern  operability  or 
routine  testing  of  plant  instruments  are  not 
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initiators  of  any  analyzed  event  because  these 
instruments  are  intended  to  prevent,  detect, 
or  mitigate  accidents.  Therefore,  this 
proposed  change  will  not  involve  an  increase 
in  the  probability  of  occurrence  of  an 
accident  previously  evaluated.  Additionally, 
the  proposed  change  will  not  increase  the 
consequences  of  an  accident  previously 
evaluated  because  the  proposed  change  does 
not  adversely  impact  structures,  systems,  or 
components  (SSCs).  The  planned  Instrument 
upgrade  results  in  a  more  reliable  design  than 
existing  equipment.  The  proposed- change 
maintains  existing  requirements  that  ensure 
components  are  operable  when  necessary  for 
the  prevention  or  mitigation  of  accidents  or 
transients.  Furthermore,  there  will  be  no 
change  in  the  types  or  significant  increase  in 
the  amounts  of  any  effluents  released  offsite. 
For  these  reasons,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

Does  the  Proposed  Change  Create  the 
Possibility  of  a  New  or  Different  Kind 
of  Accident  From  Any  Accident 
Previously  Evaluated? 

The  proposed  change  supports  a  planned 
instrumentation  upgrade  and  does  not  alter 
surveillance  requirements  required  to  ensure 
operability.  The  proposed  change  does  not 
adversely  impact  the  manner  in  which  the 
SDV  will  operate  under  normal,  abnormal, 
and  accident  conditions.  There  is  no  change 
being  made  to  the  parameters  within  which 
QCNPS  is  operated.  There  are  no  setpoints  at 
which  protective  or  mitigative  actions  are 
initiated  that  are  affected  by  the  proposed 
change.  This  proposed  change  will  not  alter 
the  manner  in  which  equipment  operation  is 
initiated  nor  will  the  function  demands  on 
credited  equipment  be  changed.  No  alteration 
in  the  procedures,  which  ensure  QCNPS 
remains  within  analyzed  limits,  is  proposed, 
and  no  change  is  being  made  to  procedures 
relied  upon  to  respond  to  an  off-normal 
event.  Therefore,  this  proposed  change 
provides  an  equivalent  level  of  safety.  The 
proposed  change  in  methods  governing 
normal  plant  operation  are  consistent  with 
the  current  safety  analysis  assumptions. 
Therefore,  this  proposed  change  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

Does  the  Proposed  Change  Involve  a 
Si^uficant  Rieduction  in  a  Margin  of 
Safety? 

Margins  of  safety  are  established  in  the 
design  of  components,  the  configuration  of 
components  to  meet  certain  performance 
parameters,  and  in  the  establishment  of 
setpoints  to  initiate  alarms  or  actions.  The 
proposed  change  supports  a  planned 
instrumentation  upgrade.  The  proposed 
change  does  not  affect  the  probability  of 
failure  or  availability  of  the  affected 
instrumentation.  The  change  to  float  switches 
for  the  Scram  Discharge  Volume  Water 
Level— High  RPS  Sub-Function  7.a  provides 
for  increased  reliability  that  aligns  with  that 
of  similar  instrumentation.  Therefore,  it  is 
concluded  that  the  proposed  changes  will  not 


result  in  a  significant  reduction  in  the  mai^n 
of  safety. 

Therefore,  based  upon  the  above 
evaluation,  EGC  has  concluded  that  these 
changes  involve  no  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
diu'ing  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opporttmity 
for  a  hearing  after  issuance,  llie 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication  ' 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Docimient  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  10,  2002,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 


any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFK  2.714. 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North.  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/readiiig- 
rm/ doc-collections/ cfr/.  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397-4209.  301- 
415-4737.  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  die  proceeding  on  the 
petitioner's  interest.  The  petition  shoidd 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene, 
which  must  include  a  list  of  the 
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contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  tiie 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  seive  to  decide 
when  the  hearing  is  held. 
'    If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Onnmission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  by  the 
above  date.  A  copy  of  the  petition 
should  also  be  sent  to  the  Office  of  the 


General  Counsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  and  to  Edward  J. 
Cullen  Jr.,  Vice  President  and  General 
Counsel,  Exelon  Generation  Company, 
LLC,  300  Exelon  Way,  Kennett  Square, 
PA  19348,  attorney  for  the  hcensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714{a)(l)(iHv)  and  2.714(d). . 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  [date],  which  is 
available  for  public  inspection  at  the 
Commission's  Public  Document  Room 
(PDR).  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  bom  the 
Agencywide  Dociunents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737  or  by  e-mail  to  pdi®nrc.gov. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Commission. 
George  F.  Dick,  )r.. 
Project  Manager,  Section  2,  Project 
Directorate  3,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-694  Filed  1-10-02;  8:45  amj 

BUJNG  CODE  7980-01-P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Sunshine  Act;  January  24, 2002  Public 
Hearing;  Meeting 

TIME  AND  DATE:  2  PM,  Thursday,  January 

24,  2002. 

PLACE:  Offices  of  the  Corporation, 

Twelfth  Floor  Board  Room,  1100  New 

York  Avenue,  NW.,  Washington,  DC. 

STATUS:  Hearing  OPEN  to  the  Public  at 

2  PM. 

PURPOSE:  Annual  Public  Hearing  and 

Hearing  in  conjimction  with  the 

quarterly  meeting  of  OPIC's  Board  of 

Directors,  to  afford  an  opportunity  for 


any  person  to  present  views  regarding 
the  activities  of  the  Corporation. 

Procedures 

Individuals  wishing  to  address  the 
hearing  orally  must  provide  advance 
notice  to  OPIC's  Corporate  Secretary  no 
later  than  5  PM,  Friday,  January  18, 
2002.  The  notice  must  include  the 
individual's  name,  organization, 
address,  and  telephone  number,  and  a 
concise  siunmary  of  the  subject  matter 
to  be  presented. 

Oral  presentations  may  not  exceed  ten 
(10)  minutes.  The  time  for  individual 
presentations  may  be  reduced 
proportionately,  if  necessary,  to  afford 
all  participants  who  have  submitted  a 
timely  request  to  participate  an 
opportimity  to  be  heard. 

Participants  wishing  to  submit  a 
written  statement  for  the  record  must 
submit  a  copy  of  such  statement  to 
OPIC's  Corporate  Secretary  no  later  than 
5  PM.  Friday,  January  18,  2002.  Such 
statements  must  be  typewritten,  double- 
spaced  and  may  not  exceed  twenty-five 
(25)  pages. 

Upon  receipt  of  the  required  notice, 
OPIC  will  prepare  an  agenda  for  the 
hearing  identifying  speakers,  setting 
forth  the  subject  on  which  each 
participant  will  speak,  and  the  time 
allotted  for  each  presentation.  The 
agenda  will  be  available  at  the  hearing. 

A  written  summary  of  the  hearing  will 
be  compiled,  and  such  siunmary  will  be 
made  available,  upon  written  request  to 
OPIC's  Corporate  Secretary,  at  the  cost 
of  reproduction. 

CONTACT  PERSON  FOR  INFORMATION: 
Information  on  the  hearing  may  be 
obtained  from  Connie  M.  Downs  at  (202) 
336-8438,  via  facsimile  at  (202)  218- 
0136,  or  via  email  at  cdown@opic,gov. 
SUPPLEMENTARY  INFORMATION:  OPIC  is  a 
U.S.  Government  agency  which 
provides,  on  a  commercial  basis, 
political  risk  insiirance  and  financing  in 
friendly  developing  countries  and 
emerging  democracies  for 
environmentally  sound  projects  which 
confer  positive  developmental  benefits 
upon  the  project  country  while  creating 
employment  in  the  U.S.  OPIC  is 
required  by  section  23lA(c)(l)  of  the 
Foreign  Assistance  Act  of  1961,  as 
amended  ("the  Act")  to  hold  at  least  one 
public  hearing  each  year;  and  by  section 
23lA(c)(2)  to  hold  a  public  hearing  in 
conjunction  with  the  quarterly  meeting 
of  the  Board  of  Directors. 

Among  other  issues,  OPIC's  annual 
public  hearing  has,  in  previous  years, 
provided  a  fonun  for  testimony 
concerning  section  231A(a)  of  the  Act. 
This  section  provides  that  OPIC  may 
operate  its  programs  only  in  those 
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countries  that  are  determined  to  be 
"taking  steps  to  adopt  and  implement 
laws  that  extend  intemationaUy 
recognized  worker  rights  *  *  *  to 
workers  in  that  country  (including  any 
designated  zone  in  that  country)," 

Based  on  consultations  with  Congress, 
OPIC  complies  with  annual 
determinations  made  by  the  Executive 
Branch  with  respect  to  worker  rights  for 
countries  that  are  eligible  for  the 
Generalized  System  of  Preferences 
("GSP").  Any  country  for  which  GSP 
eligibility  is  revoked  on  account  of  its 
failure  to  take  steps  to  adopt  and 
implement  internationally  recognized 
worker  rights  is  subject  concurrently  to 
the  suspension  of  OPIC  programs  until 
such  time  as  a  favorable  worker  rights 
determination  can  be  made. 

For  non-GSP  countries  in  which  OPIC 
operates  its  programs,  OPIC  reviews  any 
country  which  is  the  subject  of  a  formal 
challenge  at  its  aimual  public  hearing. 
To  qualify  as  a  formal  challenge, 
testimony  must  pertain  directly  to  the 
worker  rights  requirements  of  the  law  as 
defined  in  OPIC's  1985  reauthorizing 
legislation  (Public  Law  99-204)  with 
reference  to  the  Trade  Act  of  1974,  as 
amended,  and  be  supported  by  factual 
information. 

Dated:  January  8.  2002. 
Connie  M.  Downs, 
OPIC  Corporate  Secretary. 
[FR  Doc.  02-843  Filed  1-9-02: 11:00  am] 

BILLING  CODE  3210-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25357;  812-12746] 

Capital  One  Financial  Corporation,  et 
al.;  Notice  of  Application 

January  7,2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for 
exemption  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  from  all  provisions  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  certain 
finance  subsidiaries  of  Capital  One 
Financial  Corporation  ("COFC")  to  sell 
seciuities  and  use  the  proceeds  to 
finance  the  business  activities  of  COFC, 
and  certain  companies  controlled  by 
COFC  ("Controlled  Companies"). 
APPLICANTS:  COFC;  Capital  One  Capital 
n.  Capital  One  Capital  m  and  Capital 
One  Capital  IV  (collectively,  the  "COC 
Trusts");  and  Capital  One  Capital  H, 
LLC,  Capital  One  Capital  m,  LLC  and 
Capital  One  Capital  IV,  LLC 


(collectively,  the  "COC  LLCs")  (the  COC 
Trusts  and  COC  LLCs,  collectively,  the 
"Finance  Subsidiaries"). 

FILING  DATES:  The  application  was  filed 
on  January  7,2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  vrith  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  1,  2002  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues  . 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington.  DC 
20549-0609.  Applicants.  John  G. 
Finneran.  Jr.,  Capital  One  Financial 
Corporation,  Suite  1300.  2980  Fairview 
Park  Drive,  Falls  Chinch.  Virginia 
22042-4525. 

FOR  FURTHER  INFORMATION  CONTACT:  Jaea 
F.  Hahn,  Senior  Counsel  (202)  942- 
0614,  or  Janet  M.  Grossnickle,  Branch 
Chief  (202)  942-0564  (Office  of 
Investment  Company  Regulation, 
Division  of  Investment  Management). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Conunission's  Public  Reference  Branch, 
450  Fifth  Street  NW,  Washington.  DC 
20549-0102  (tel.  202-942-8090). 

Applicants'  Representations 

1.  COFC,  a  Delaware  corporation,  is  a 
company  whose  subsidiaries  provide  a 
variety  of  financial  products  and 
services  to  consxuners.  COFC's  principal 
subsidiary.  Capital  One  Bank  ("Bank"), 
is  a  limited-purpose  Virginia  state- 
chartered  credit  card  bank  offering 
credit  card  products.  COFC  also  owns 
Capital  One,  F.S.B.  ("Savings  Bank"),  a 
federally  chartered  savings  bank,  which 
is  a  member  of  the  Federal  Home  Loan 
Bank  System.  The  Bank  has  filed 
applications  with  the  Board  of 
dovernors  of  the  Federal  Reserve 
System  and  the  Bureau  of  Financial 
Institutions  of  the  Virginia  State 
Corporation  Commission  seeking  to 
merge  the  Savings  Bank  with  and  into 
the  Bank  and  to  effect  the  conversion  of 
the  Bank  into  a  Virginia  state-chartered 


savings  bank  (the  "Merger  and 
Conversion"). 

2.  COFC  will  establish  thp  COC  Trusts 
as  Delaware  business  trusts  and  will 
own  all  of  the  outstanding  voting 
beneficial  interests  to  be  issued  by  the 
COC  Trusts.  The  Bank  will  establish  the 
COC  LLCs  as  Delaware  limited  liability 
companies  and  will  own  all  of  the 
outstanding  voting  beneficial  interests 
to  be  issued  by  the  COC  LLCs.  Because 
the  Bank  is  a  wholly  owned  direct 
subsidiary  of  COFC,  the  COC  LLCs  will 
be  indirect  subsidiaries  of  COFC. 

3.  The  Finance  Subsidiaries  will  be 
organized  to  engage  in  financing 
activities  that  will  provide  funds  for  use 
in  the  operations  of  COFC.  the  Bank, 
and  other  Controlled  Companies.  The 
Finance  Subsidiaries'  primary  function 
will  be  to  obtain  funds  through  the  offer 
and  sale  of  their  preferred  beneficial 
interests  (the  "Preferred  Interests")  in 
U.S..  European,  and  other  overseas 
markets,  and  to  apply  the  proceeds 
exclusively  to  finance  the  operations  of 
COFC,  theBank  and  other  Controlled 
Companies.  Each  COC  Trust  will  hold 
the  Preferred  Interests  of  the  related 
COC  LLC  which  will  be  contributed  to 
the  COC  Trust  by  COFC.  Any  issuance 
of  a  Finance  Subsidiary's  Preferred 
Interests  will  be  guaranteed 
unconditionally  (on  a  subordinated 
basis]  by  COFC  with  a  guarantee  that 
meets  the  requirements  of  rule  3a-5(a)(2) 
under  the  Act  (the  "Guarantees").  The 
Guarantees  provide  each  holder  of 
Preferred  Interests  a  direct  right  of 
action  against  COFC  to  enforce  COFC's 
obligations  under  the  applicable 
Guarantee  without  first  proceeding 
against  the  applicable  Finance 
Subsidiary.  In  accordance  with  rule  3a- 
5(a)(5)  under  the  Act,  at  least  85%  of 
any  cash  or  cash  equivalents  raised  by 
each  Finance  Subsidiarv'  will  be 
invested  in  or  loaned  to  COFC  or 
Controlled  Companies  as  soon  as 
practicable,  but  in  no  event  later  than 
six  months  after  such  Finance 
Subsidiary's  receipt  of  such  cash  or  cash 
equivalents.  Additionally,  after  giving 
effect  to  the  requested  exemption,  each 
Finance  Subsidiary  will  meet  the 
requirements  of  rule  3a-5(a)(6)  under  the 
Act. 

Applicants'  Legal  Analysis 

1 .  Applicants  request  an  order  under   • 
section  6(c)  of  the  Act  exempting  each 
Finance  Subsidiary  from  all  provisions 
of  the  Act.  Rule  3a-5  under  the  Act 
provides  an  exemption  from  the  Act  for 
certain  companies  organized  primarily 
to  finance  the  business  operations  of 
their  parent  companies  or  companies 
controlled  by  their  parent  companies. 
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2.  Rule  3a-5{b)(3)(i)  under  the  Act.  in 
relevant  part,  defines  a  "company 
controlled  by  the  parent  company"  to 
mean  any  corporation,  partnership,  or 
joint  venture  that  is  not  considered  an 
investment  company  under  section  3(a) 
of  the  Act,  or  that  is  excepted  or 
exempted  by  order  from  the  definition 
of  investment  company  by  section  3(b) 
or  by  the  rules  and  regulations  under 
section  3(a)  of  the  Act.  The  Bank  does 
not  fit,  and  after  the  proposed  Merger 
and  Conversion  still  will  not  fit,  within 
the  definition  of  "company  controlled 
by  the  parent  company"  because  it 
derives  its  non-investment  company 
status  from  section  3(c)(3)  of  the  Act. 
Consequently,  the  outstanding  securities 
of  a  COC  LLC  would  be  owned  by  a 
company  that  does  not  meet  the 
requirements  of  rule  3a-5(b)(l)(i)  imder 
the  Act.  In  addition,  to  the  extent  a 
Finance  Subsidiary  makes  loans  to  or 
makes  or  holds  investments  in  the  Bank, 
that  Finance  Subsidiary  would  not  meet 
the  definition  of  a  "finance  subsidiary" 
under  rule  3a-5  because  it  would  be 
financing  an  entity  that  does  not  meet 
the  definition  of  a  company  controlled 
bv  the  parent  company  as  required  by 
rule  3a-5(b)(l)(ii)  under  the  Act.  The 
COC  LLCs  also  do  not  fit  within  the 
definition  of  "company  controlled  by 
the  parent  company"  because  they 
would,  after  giving  effect  to  requested 
relief,  be  exempted  by  order  under 
section  6(c)  of  Act  rather  than  by  the 
rules  or  regulations  under  section  3(a)  of 
the  Act.  Consequently,  a  COC  Trust  that 
holds  or  makes  investments  in  securities 
jof  a  COC  LLC  woidd  not  meet  the 
reqiiirement  in  rule  3a-5(a)(6)  under  the 
Act. 

3.  Applicants  request  exemptive  relief 
to  permit  the  Finance  Subsidiaries  to 
finance  the  operations  of  the  Bank, 
which  is  excluded  from  the  definition  of 
investment  company  by  virtue  of 
section  3(c)(3),  and  to  permit  the  Bank 
to  own  all  outstanding  voting  ownership 
interests  of  each  COC  LLC.  In  addition. 
Applicants  request  exemptive  relief  to 
permit  each  Finance  Subsidiary  to  make 
loans  to  or  make  or  hold  investments  in 
a  COC  LLC  that  relies  on  an  order  issued 
under  section  6(c)  of  the  Act.  Applicants 
state  that  neither  the  Bank  no^  the 
Finance  Subsidiaries  will  engage 
primarily  in  investment  company 
activities,  and  that  each  Finance 
Subsidiary's  primary  business  purpose 
will  be  to  engage  in  financing  activities 
that  will  provide  funds  for  COFC  and 
the  Bank. 

4.  Section  6(c)  of  the  Act,  in  pertinent 
part,  provides  that  the  Commission,  by 
order  upon  application,  may 
conditionally  or  unconditionally 
exempt  any  person,  security  or 


transaction,  or  any  class  or  classes  of 
persons,  securities  or  transactions,  from 
any  provision  or  provisions  of  the  Act 
to  the  extent  that  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  pxuposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants  submit 
that  its  exemptive  request  meets  the 
standards  set  out  in  section  6(c)  of  the 
Act. 

Applicants'  Condition 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Each  Finance  Subsidiary  will  comply 
with  all  of  the  provisions  of  rule  3a-5 
under  the  Act,  except:  (l)-the  Bank  will 
not  meet  the  portion  of  the  definition  of 
"company  controlled  by  the  parent 
company"  in  rule  3a-5(b)(3)(i)  imder 
the  Act  solely  because  it  is  excluded 
from  the  definition  of  investment 
company  imder  section  3(c)(3)  of  the 
Act;  and  (2)  each  Finance  Subsidiary 
will  be  permitted  to  make  loans  to  or 
make  or  hold  investments  in 
corporations,  partnerships,  and  joint 
ventures  that  do  not  meet  the  portion  of 
the  definition  of  "company  controlled 
by  the  parent  company"  in  rule 
3a(b)(3)(i)  under  the  Act  solely  because 
(i)  they  are  excluded  from  the  definition 
of  investment  company  under  section 
3(c)(3)  of  the  Act  or  (ii)  they  are  a  COC 
LLC  that  does  not  meet  the  definition  of 
"company  controlled  by  the  parent 
company"  in  rule  3a-5(b)(3)(i)  under  the 
Act  solely  because  it  is  relying  on  an 
order  issued  under  section  6(c)  of  the 
Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-806  Filed  1-10-02;  8:45  am] 
BNJJNG  CODE  8010-4>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sun9hine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Seciuities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  14,  2002: 
A  closed  meeting  will  be  held  on 

Tuesday,  January  15,  2002,  at  10:00 
a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 


will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Coimsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(5),  (7),  (9)(B),  and  (10) 
and  17  CFR  200.402(a)(5),  (7),  9(ii)  and 
(10),  permit  consideration  of  the 
scheduled  matters  at  the  closed  meeting. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Tuesday,  January 
15,  2002,  will  be: 
Institution  and  settlement  of  injimctive 

actions; 
Institution  and  settlement  of 

administrative  proceedings  of  an 

enforcement  nature;  and 
Formal  orders  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 


Dated:  January  8,  2002. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  02-805  Filed  1-8-02;  4:37  pml 
BILLMG  CODE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45241;  RIe  No.  SR-Amex- 
2002-01] 

Self-Regulatory  Organizations;  Notice 
of  Rilng  and  Order  Granting    . 
Accelerated  Approval  to  Proposed 
Rule  Change  by  the  American  Stock 
Exchange  LLC  To  Extend  for  an 
Additional  90  Days  its  Pilot  Program 
Relating  to  Facilitation  Cross 
Transactions 

January  7,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  January  3, 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  of  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  II 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
bom  interested  persons.  For  the  reasons 
discussed  below,  the  Commission  is 


'  15  use.  78s(b)(l). 
2  17  CFR  240.19b-4. 
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granting  accelerated  approval  of  the 
proposed  rule  change. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  for  an 
additional  90  days  its  pilot  p>rogram 
relating  to  facilitation  cross  transactions, 
described  in  detail  in  item  II.A.  below. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
Amex,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  extend  for 
an  additional  90  days  its  pilot  program 
relating  to  member  firm  facilitation 
cross  transactions,  which  was  originally 
approved  by  the  Commission  in  Juine 
2000,  was  most  recently  extended  in 
October  2001,  and  is  due  to  expire  on 
January  7,  2002.^ 

Revised  Commentary  .02(d)  to  Amex 
Rule  950(d)  establishes  a  pilot  program 
to  allow  facilitation  cross  transactions  in 
equity  options."*  The  pilot  program 
entitles  a  floor  broker,  under  certain 
conditions,  to  cross  a  specified 
percentage  of  a  customer  order  with  a 
member  firm's  proprietary  account 
before  market  makers  in  the  crowd  can 
participate  in  the  transaction.  The 
provision  generally  applies  to  orders  of 
400  contracts  or  more.  However,  the 


3  The  pilot  program,  originally  approved  on  June 
2, 2000,  was  subsequently  extended  on  two 
occasions,  reinstated  after  a  brief  lapse  in  |uly  2001, 
and  extended  again  in  October  2001 .  See  Securities 
Exchange  Act  Release  Nos.  42894  (June  2,  2000),  65 
FR  36850  (June  12,  2000),  43229  (August  30,  2000). 
65  FR  54572  (September  8,  2000);  44019  (February 
28,  2001),  66  FR  13819  (March  7,  2001);  44538  ()uly 
11,  2001)  66  FR  37507  (July  18.  2001);  and  44924 
(October  11,  2001),  66FR  53456  (October  22,  2001). 

*  Facilitation  cross  transactions  occur  when  a 
floor  broker  representing  the  order  of  a  public 
customer  of  a  member  firm  crosses  that  order  with 
a  contra  side  order  from  the  firm's  proprietary 
account. 


Exchange  is  permitted  to  establish 
smaller  eligible  order  sizes,  on  a  class  by 
class  basis,  provided  that  the  eligible 
order  size  is  not  for  fewer  than  50 
contracts. 

Under  the  current  program,  when  a 
trade  takes  place  at  the  market  provided 
6y  the  crowd,  all  public  customer  orders 
on  the  specialist's  book  or  represented 
in  the  trading  crowd  at  the  time  the 
market  was  established  must  be  satisfied 
first.  Following  satisfaction  of  any 
customer  orders  on  the  specialist's  book, 
the  floor  broker  is  entitled  to  facilitate 
up  to  20%  of  the  contracts  remaining  in 
the  customer  order.  When  a  floor  broker 
proposes  to  execute  a  facilitation  cross 
at  a  price  between  the  best  bid  and  offer 
provided  by  the  crowd  in  response  to 
his  initial  request  for  a  market — and  the 
crowd  then  wants  to  take  part  or  all  of 
the  order  at  the  improved  price — the 
floor  broker  is  entitled  to  priority  over 
the  crowd  to  facilitate  up  to  40%  of  the 
contracts.  If  the  floor  broker  has 
proposed  the  cross  at  a  price  between 
the  best  bid  and  offer  provided  by  the 
crowd  in  response  to  his  initial  request 
for  a  market,  and  the  trading  crowd 
subsequently  improves  the  floor 
broker's  price,  and  the  facilitation  cross 
is  executed  at  that  improved  price,  the 
floor  broker  woiUd  only  be  entitled  to 
priority  to  facilitate  up  to  20%  of  the 
contracts. 

The  program  also  provides  that  if  the 
facilitation  transaction  takes  place  at  the 
specialist's  quoted  bid  or  offer,  any 
participation  allocated  to  the  specialist 
pursuant  to  Amex  trading  floor  practices 
would  apply  only  to  the  number  of 
contracts  remaining  after  all  public 
customer  orders  have  been  filled  and 
the  member  firm's  crossing  rights  have 
been  exercised.^  However,  in  no  case 
could  the  total  number  of  contracts 
guaranteed  to  the  member  firm  and  the 
specialist  exceed  40%  of  the  facilitation 
transaction. 

In  the  year  and  a  half  since  the  pilot 
program  was  first  implemented,  the 
Exchange  has  found  it  to  be  generally 
successful.  The  Exchange  seeks  to 
extend  the  pilot  program  for  an 
additional  90  days,  pending 
consideration  of  a  related  proposed  rule 
change  it  has  filed  with  the 
Commission  ^  concerning  revisions  to 
the  program  that  the  Amex  believes  will 


5  Amex  trading  floor  practices  provide  specialists 
with  a  greater  than  equal  participation  in  trades  that 
take  place  at  a  price  at  which  the  specialist  is  on 
parity  with  registered  options  traders  in  the  crowd. 
These  practices  are  subject  to  a  separate  filing  that 
seeks  to  codify  specialist  allocation  practices.  See 
Securities  Exchange  Act  Release  No.  42964  (June 
20.  2000),  65  FR  39972  dune  28.  2000). 

6  See  File  No.  SR-Araex-00-49,  available  for 
inspection  at  the  Commission's  Public  Reference 
Room. 


provide  further  incentive  for  price 
improvement  by  using  different 
procedures  to  determine  specialist  and 
registered  option  trader  participation. 
The  related  proposal  would  also  make 
the  program  permanent. 

In  order  to  allow  the  pilot  program  to 
be  extended  without  significant 
interruption,  the  Amex  has  requested 
that  the  Commission  expedite  review  of, 
and  grant  accelerated  approval  to,  the 
proposal  to  extend  it,  pursuant  to 
Section  19(b)(2)  of  the  Act.^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act"  in  general,  and 
furthers  the  objectives  of  Section  6(b)(5) 
of  the  Act  ^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and  is  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0689.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


M5  U.S.C.  78s(b)(2). 
» 15  U.S.C.  78f(b). 
« 15  U.S.C.  78f[b)(5). 
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Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-Amex-2002-01  and  should  be 
submitted  by  February  1.  2002. 

TV.  Commission  Findings  and  Order 
Grantiiig  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange.'"  In  its  original  approval  of 
the  pilot  program, ' '  the  Commission 
detailed  its  reasons  for  finding  its 
substantive  features  consistent  with  the 
Act.  and,  in  particular,  the  requirements 
of  Sections  6(b)(5)  and  6(b)(8)  of  the 
Act. '2  The  Commission  has  previously 
approved  rules  on  other  exchanges  that 
establish  substantially  similar  programs 
on  a  permanent  basis, '^  and  the 
extension  of  the  pilot  program  on  the 
Amex — pending  review  of  its  related 
proposal  to  revise  the  program  and 
make  it  permanent — raises  no  new 
regulatory  issues  for  consideration  by 
the  Commission. 

The  Commission  finds  good  cause, 
consistent  with  sections  6(b)  and 
19(b)(2)  of  the  Act.  for  approving  the 
proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  the  notice  of  filing  thereof 
in  the  Federal  Register.  The  proposal 
wiU  extend  the  pilot  program  without 
significant  interruption  while  revisions 
are  considered,  and  does  not  raise  any 
new  regulatory  issues. 

It  is  therefore  ordered,  piusuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  be,  and  hereby  is, 
approved  on  an  accelerated  basis  as  a 
pilot  program  through  April  7,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  02-759  Filed  1-10-02:  8:45  am] 
BNXMG  CODE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45244;  Hie  No.  SR-CBOE- 
00-56] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by  ^ 
the  Chicago  Board  Options  Exchange,* 
Inc.  and  Notice  of  Filing  and  Order 
Granting  Accelerated  Approval  of 
Amendment  No.  1  to  Proposed  Rule 
Change,  To  Allow  Certain  Orders 
Entered  Through  the  Exchange's  Order 
Routing  System  To  Automatically 
Trade  Against  Orders  In  the 
Exchange's  Customer  Limit  Order 
Boole 

January  7,  2002. 
I.  Introduction 

On  November  13,  2000,  the  Chicago 
Board  Options  Exchange,  hic.  ("CBOE" 
or  "Exchange"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
allow  certain  orders  entered  through  the 
Exchange's  Order  Routing  System 
("ORS")  to  automatically  trade  against 
orders  in  the  Exchange's  customer  limit 
order  book.  The  proposed  rule  change 
was  published  in  the  Federal  Register 
on  June  4,  2001.3  The  Commission 
received  one  letter  and  one  e-mail, 
submitted  by  the  same  commenter, 
regarding  the  proposed  rule  change."*  On 
October  1,  2001,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^ 

This  order  approves  the  proposed  rule 
change,  accelerates  approval  of 
Amendment  No.  1,  and  solicits 
comments  from  interested  persons  on 
the  amendment. 

n.  Description  of  the  Proposed  Rule 
Change 

The  CBOE's  Automated  Book  Priority 
System  ("ABP")  allows  an  order  entered 
into  the  Exchange's  Retail  Automatic 


■°In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiencv.  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

"  See  supra,  note  3. 

"  15  U.S.C.  78flb)(5)  and  (b)(8). 

"See.  e.g..  Securities  Exchange  '\ct  Release  Nos. 
42835  (Mav  26.  2000).  65  FR  35683  (June  5.  2000), 
and  42848'(May  26.  2000).  65  FR  36206  ()une  7. 
2000). 

>«  17  CFR  200.30-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  Securities  Exchange  Act  Release  No.  44356  (May 
25,  2001),  66  FR  30033  (June  4.  2001)  ("Notice"), 

<  See  Letter  to  the  Secretary.  Commission,  dated 
fune  3.  2001,  and  e-mail  submitted  to  the  Division 
of  Market  Regulation,  Commission,  dated  )une  4, 
2001,  from  Mike  lanni  (""lanni  Comments") 

5  See  Letter  from  Angelo  Evangelou,  Attorney, 
CBOE,  to  Andrew  Shipe,  Attorney.  Division  of    - 
Market  Regulation,  Commission,  dated  September 
28.  2001  {"'Amendment  No.  1").  In  Amendment  No. 
1,  the  CBOE  clarified  that  the  authority  to  exempt 
an  option  class  from  the  provisions  of  the  proposed 
rule  change  during  unusual  market  conditions 
could  be  delegated  by  the  Chairman  of  the 
appropriate  Floor  Procedure  Committee  only  to 
another  member  of  that  Committee. 


Execution  System  ("RAES")  to  trade 
directly  with  an  order  on  the  Exchange's 
customer  limit  order  book  when  the  best 
bid  (offer)  on  the  Exchange's  book  is 
equal  to  the  prevailing  market  bid 
(offer)."  However,  orders  entered  into 
the  RAES  system  are  subject  to  size 
limitations.  The  Exchange  now  proposes 
to  expand  the  application  of  the  ABP 
system  to  allow  booked  orders  to  trade 
directly  with  incoming  marketable 
public  customer  orders  routed  through 
ORS  which,  because  of  their  larger  size, 
are  ineligible  for  RAES.^ 

Currently,  when  a  non-RAES  eligible 
order  is  entered  into  the  Exchange's 
ORS  and  the  best  bid  (offer  on  the 
Exchange's  book  is  equal  to  the 
prevailing  market  bid  (offer),  the  order 
is  routed  to  a  Floor  Broker's  terminal,  a 
work  station  in  the  crowd,  or  the  order- 
sending  firm's  booth.  CBOE  submits  that 
this  helps  ensure  that  such  orders  are 
handled  emd  executed  in  a  manner 
consistent  with  CBOE  Rule  6.45,  which 
provides  that  bids  or  offers  displayed  on 
the  customer  limit  order  book  are 
entitled  to  priority  over  other  bids  or 
offers  at  the  same  price.  However,  CBOE 
states  that  once  an  order  is  so  routed,  it 
becomes  subject  to  market  risk,  as  there 
may  be  some  delay  between  the  time  the 
order  is  rerouted  and  the  time  it  is 
actually  filled  in  open  outcry.  CBOE 
believes  that  in  times  of  extreme  market 
volatility  this  delay  could  have  a 
significant  effect  on  the  price  at  which 
the  order  is  executed. 

Under  the  proposal,  an  incoming 
marketable  public  customer  ORS  order 
would  be  automatically  executed 
against  a  customer  limit  order  in  the 
book  that  represents  or  equals  the 
prevailing  best  bid  (offer)  up  to  the  size 
of  that  booked  order.  Any  remaining 
balance  of  the  ORS  order  would  then  be 
instantly  rerouted  through  the  ORS  as  if 
it  were  a  new  order,  which  could, 
among  other  things,  include  handling 
under  CBOE's  RAES  Rule  (Rule  6.8). 
The  proposed  rule  change  also  provides 
that  no  automatic  execution  would  take 
place  at  a  price  inferior  to  the  current 
best  bid  (offer)  in  any  other  market. 

The  proposed  change  would  be 
contained  in  proposed  new  Rule  6.8.B. 
The  new  rule  would  further  provide  that 
the  appropriate  Floor  Procedure 
Committee  ("FPC")  could  determine 


•^  See  Securities  Exchange  Act  Release  No.  41995 
(October  8, 1999).  64  FR  56547  (October  20,  1999). 

'CBOE  represents  that  the  term  ""marketable 
public  customer  order"  means  a  market  or 
marketable  limit  order  that  is  not  for  an  accoui^t  in 
which  a  member,  non-member  participant  in  a 
joint-venture  with  a  member,  or  any  non-member 
broker-dealer  (including  foreign  broker-dealer)  has 
an  interest.  E-mail  from  Angelo  Evangelou, 
Attorney,  CBOE,  to  Andrew  Shipe,  Attorney, 
Division,  Commission,  dated  December  26,  2001. 
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which  option  classes  would  be  subject 
to  the  rule.  Furthermore,  the  proposed 
rule  would  allow  two  Floor  Officials, 
the  FPC  Chairman,  or  the  Chairman's 
designee  to  exempt  an  option  class  or 
classes  from  the  proposed  rule's 
requirements  if  warranted  by  unusual 
market  conditions." 

m.  Summary  of  Comments 

The  one  commenter  who  expressed 
views  on  the  proposed  rule  change 
generally  supported  the  proposal. 
However,  the  commenter  expressed 
concern  that  the  proposal  would  not  be 
implemented  in  all  classes  of  CBOE- 
listed  options,  but  only  as  determined 
by  the  appropriate  FPC.  The  commenter 
submitted  that  ABP  should  be  engaged 
for  all  dasses  of  options,  rather  than 
implemented  on  a  selective  basis.** 

IV.  Discussion 

The  proposal  would  extend  CBOE's 
ABP  system  to  marketable  public 
customer  orders  entered  into  the 
Exchange's  ORS,  on  a  class-by-class 
basis.  The  Commission  believes  that  this 
expansion  of  the  ABP  system  should 
benefit  customers  using  the  ORS  system, 
as  well  as  customer  whose  orders  are 
residing  in  the  Exchange's  book, 
because  these  orders  would  be  subject  to 
quicker  executions.  The  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.'"  In  particular,  the 
Commission  believes  that  the  proposal 
is  consistent  with  Section  6Cb)(5)  of  the 
Act,"  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 

V.  Amendment  No.  1 

The  Commission  further  finds  good 
cause  to  approve  Amendment  No.  1  to 
the  proposed  rule  change  prior  to  the 
thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 


■  .According  to  the  Exchange,  unusual  market 
conditions  may  include  drastic  movement  in  the 
security  underlying  an  option  or  new  pending  about 
the  issuer  of  the  underlying  security.  "Telephone 
conversation  between  Angelo  Evangelou.  Counsel. 
CBOE,  and  Andrew  Shipe,  Attorney,  Division, 
Commission,  on  September  5.  2001.  See  also 
Securities  Exchange  Act  Release  No.  43829  (lanuary 
10.  2001).  66  FR  4877,  4878,  n.8(|anuary  18,  2001). 

3  See  lanni  Comments. 

'"In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78(c)(0. 

>' 15  U.S.C.  78f(b)(5). 


Federal  Register.  In  Amendment  No.  1 , 
the  Exchange  clarified  that  the 
Chairman  of  the  appropriate  FPC  may 
designate  his  authority  to  exempt  an 
option  class  from  the  provisions  of 
paragraph  (a)  of  the  proposed  rule 
during  unusual  market  condition  only 
to  another  member  of  the  FPC.  The 
Commission  notes  that  Amendment  No. 
1  merely  clarified  who  is  eligible  to  be 
the  "Chairman's  designee"  for  purposes 
of  the  proposed  rule.  Accordingly,  the 
Commission  believes  that  there  is  good 
.cause,  consistent  with  Sections  6(b)(5) 
and  19(b)  of  the  Act.'^  to  approve 
Amendment  No.  1  on  an  accelerated 
basis. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
1,  including  whether  Amendment  No.  1 
is  consistent  with  the  Act.  Persons 
making  written  submissions  should  file 
six  copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-00-56  and  should  be 
submitted  by  February  1,  2002. 

Vn.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  CBOE's  proposal 
to  amend  its  rules  to  allow  for  certain 
orders  entered  through  the  Exchange's 
Order  Routing  System  to  automatically 
trade  against  orders  in  the  Exchange's 
customer  limit  order  book,  as  amended, 
is  consistent  with  the  requirements  of 
the  Act  and  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,'3  that  the 
proposed  rule  change  (SR-CBOE-00- 
56),  as  amended,  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'"' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-761  Filed  1-10-02;  8:45  am) 
BIUJNG  CODE  Mia-«1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45246;  File  No.  SR-NYSE- 
2001-52] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  To  Amend 
Rule  123 

January  7.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,'  and 
Rule  19b— 4  thereunder,-  notice  is 
hereby  given  that  on  December  21,  2001, 
the  New  York  Stock  Exchange,  Inc,  filed 
with  the  Securities  and  Exchange 
Commission  the  proposed  rule  change 
as  described  in  Items  I,  II  and  III  below, 
which  Items  have  been  prepared  by  the 
NYSE.  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  consists  of 
amendments  to  NYSE  Rule  123.  The 
proposed  rule  text  follows:  Additions 
are  italicized,  deletions  are  (bracketed). 

Rule  123 — Records  of  Orders 

Paragraphs  headed  "Given  Out", 
"Receipt  of  Orders",  "Cancelled  or 
Executed",  and  "By  Accounts",  to  be 
numbered  (a),  (b),  (c)  and  (d), 
respectively. 

(e)  System  Entry  Required 

Except  as  provided  in  paragraphs  .21 
and  .22  below,  no  Floor  member  may 
represent  or  execute  an  order  on  the 
Floor  of  the  Exchange  unless  the  details 
of  the  order  have  been  first  recorded  in 
an  electronic  system  on  the  Floor.  Any 
member  organization  proprietary  system 
used  to  record  the  details  of  the  order 
must  be  capable  of  transmitting  these 
details  to  a  designated  Exchange  data 
base  within  such  time  frame  as  the 
Exchange  may  prescribe.  The  details  of 
6ach  order  required  to  be  recorded  shall 
include  the  following  data  elements. 


12  15  U.S.C.  78f(b)(5)  and  78s(b). 
"15  U.S.C  78s(b)(2). 


"17CFR200.30-3(a)(12). 
'15  U.S.C.  78s(b)(l). 
2  17CFR240,19b-» 
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any  changes  in  the  tenns  of  the  order 
and  cancellations,  in  such  form  as  the 
Exchange  may  from  time  to  time 
prescribe:  , 

1.  Symbol;  I 

2.  Clearing  member  orgaiiizalion; 

3.  Order  identifier  that  uniquely 
identifies  the  order; 

4.  Identification  of  member  or 
member  organization  recording  order 
details; 

5.  Number  of  shares  or  quantity  of 
seciuity; 

6.  Side  of  market; 

7.  Designation  as  market,,  limit,  stop, 
stop  limit;  | 

8.  Any  limit  price  and/or  stop  price; 

9.  Time  in  force; 

10.  Designation  as  held  or  not  held; 

11.  Any  special  conditions; 

12.  System-generated  time  of 
recording  order  details,  modification  of 
terms  of  order  or  cancellation  of  order; 

13.  Such  other  information  as  the 
Exchange  may  from  time  to  time 
require. 

•        ****, 

.20    Orders — For  purposes  of 
paragraph  (e),  an  order  shall  be  any 
written,  oral  or  electronic  instruction  to 
effect  a  transaction. 

.21    Orders  not  subject  to  paragraph 
(e)  recording  requirements — Any  order 
executed  by  a  specialist.  Competitive 
Trader  or  Registered  Competitive 
Market  Maker  for  his  or  her  own 
account  and  any  orders  which  by  their 
terms  are  incompatible  for  entry  in  an 
Exchange  system  relied  on  by  a  Floor 
member  to  record  the  details  of  the 
order  in  compliance  with  this  Rule  shall 
be  exempt  from  the  order  entry 
requirements  of  paragraph  (e)  above. 

.22    With  respect  to  a  bona  fide 
arbitrage  order,  a  member  may  execute 
such  order  before  entering  the  order  into 
an  electronic  system  as  required  by 
paragraph  (e)  above,  but  such  member 
must  enter  such  order  into  such 
electronic  system  no  later  than  60 
seconds  after  the  execution  of  such 
order.  With  respect  to  an  order  to  offset 
a  transaction  made  in  error,  a  member 
may,  upon  discovering  such  error 
within  the  same  trading  session,  effect 
an  offsetting  transaction  without  first 
entering  such  order  into  an  electronic 
system,  but  such  member  must  enter 
such  order  into  such  electronic  system 
no  later  than  60  seconds  after  the 
execution  of  such  order. 

.23    With  respect  to  any  order  in  an 
Investment  Company  Unit  (including  a 
bona  fide  arbitrage  order  or  an  order  to 
offset  a  transaction  made  in  error},  a 
member  may  execute  such  order  before 
entering  the  order  into  an  electronic 
system  as  required  by  paraffaph  (e) 


above,  but  such  member'must  enter 
such  order  into  such  electronic  system 
no  later  than  90  seconds  after  the 
execution  of  such  order. 

.24(3]    Time  standards — Any  member 
organization  proprietary  system  used  to 
record  the  details  of  an  order  for 
purposes  of  this  rule  must  be 
synchronized  to  a  commonly  used  time 
standard  and  format  acceptable  to  the 
Exchange. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statuary  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C,  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Piupose 

The  proposed  rule  change  is  being 
filed  as  a  one-year  pilot. 

The  Exchange  has  adopted 
requirements  for  the  electronic  captiure 
of  orders  at  the  point  of  sale  (front  end 
systemic  captiu«,  or  "FESC")^  and  at 
the  point  of  receipt  (order  tracking 
system,  or  "OTS").  The  piupose  of  the 
requirements  is  to  create  a  complete 
systemic  record  of  orders  handled  by 
members  and  member  organizations. 
These  requirements  will  provide 
benefits  both  to  the  Exchange  and 
members  in  terms  of  recordkeeping, 
surveillance  and  order  processing. 

The  Exchange's  FESC  rule  (Rule  123) 
requires  that  all  orders  in  any  seciuity 
traded  on  the  Exchange  be  entered  into 
an  electronic  database  before  they  can 
be  represented  in  the  Exchange's 
auction  market.  These  are  certain 
exceptions,  such  as  orders  to  offset  an 
error,  or  for  bona  fide  arbitrage,  that  may 
be  entered  within  the  60  seconds  after 
a  trade  is  executed.'' 

In  December  2000,  the  Exchange 
began  trading  an  Exchange-Traded  Fund 


'  See  Securities  Exchange  Act  Release  No.  43689 
(December  7.  2(X)0).  65  FR  79145  (December  18. 
2000). 

*  See  SR-NYSE-2001-36  (a  one-month  pilot), 
Securities  Exchange  Act  Release  No.  44783 
(September  10.  2001).  66  FR  48304  (September  19, 
2001).  permanently  approved  (SR-NYSE-2001-39) 
by  Securities  Exchange  Act  Release  No.  44943 
(October  16.  2001),  66  FT*  53820  (October  24,  2001). 


("ETF")  on  the  S&P  Global  100  (symbol 
lOO).  In  addition,  in  July  2001,  the 
Exchange  began  trading  on  an  unlisted 
trading  privileges  basis  ("UTP"),  certain 
ETFs  currently  listed  and  trading  on 
other  markets.  These  ETF's  include  the 
NASDAQ  100  Trust  (symbol  QQQ), 
Standard  and  Poor's  Depository 
Receipts  (symbol  SPY)  and  the  Dow 
Industrials  DIAMONDS  (symbol  DIA). 

ETF  products  have  unique  trading 
characteristics.  They  are  derivatively 
priced,  and  trade  very  rapidly  in 
response  to  changes  in  the  underlying 
value  of  fund  components,  and  changes 
in  prices  of  options  and  futures 
contracts  on  die  funds.  The  Exchange  is 
not  the  primary  market  for  the  most 
active  ETF's  which  its  trades,  and  must 
compete  for  order  flow  with  other 
markets  that  do  not  have  a  FESC 
requirement. 

Some  market  participants  believe  that 
the  FESC  requirement  may  be  a 
disincentive  to  sending  order  flow  to  the 
Exchange  as  it  may  unduly  slow  down 
the  trading  process  and  interfere  with 
trading  strategies  dependent  upon  speed 
of  execution.  Accordingly,  the  Exchange 
is  proposing  to  amend  its  FESC  rule  to 
provide  that  orders  in  ETFs  may  be 
entered  within  90  seconds  of  execution. 
The  Exchange  believes  that  this 
proposal  will  facilitate  trading  in  ETFs 
on  die  Exchange,  while  still  ensuring 
that  the  Exchange  maintains  its 
electronic  order  database  with  orders 
being  entered  in  reasonable  proximity  to 
order  executions.  The  Exchange  notes 
that  requirements  that  members  record 
the  time  of  receipt  of  an  order  on  the" 
Floor  remain  in  full  effect  and  not 
affected  by  this  proposal. 

2.  Statutory  Basis 

The  Exchange  believes  that  the  basis 
under  the  Act  for  this  proposed  rule 
change  is  the  requirement  imder  Section 
6(b)(5)  that  an  Exchange  have  rules  thkt 
are  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest.  The  proposed  rule 
change  is  designed  to  accomplish  these 
ends  by  strengthening  the  Exchange's 
ability  to  surveil  the  Floor  activities  of 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piirposes  of  Uie  Act. 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Meijibers,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule: 
(1)  Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  or  such  shorter  time  as  the 
Commission  may  designate,  the 
proposed  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3(A) 
of  the  Act^  and  subparagraph  {f)(6)  of 
therexmder.6  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'' 

Tne  Commission  notes  that  under 
Rule  19-4(f)(6)(iii),8  the  proposal  does 
not  become  operative  for  30  days  after 
the  date  of  its  filing,  or  such  shorter 
time  as  the  Commission  may  designate 
if  consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Exchange  has  requested  that  the 
Commission  waive  the  five-day  pre- 
filing  requirement  and  designate  that 
the  proposed  rule  change  become 
operative  immediately  to  permit  the 
implementation  of  this  exception  to 
NYSE  Rule  123(e)  without 
inconvenience  or  delay  to  the  public, 
which  the  NYSE  believe  is  consistent 
with  investor  protection  and  the  public 
interest.  In  particiUar,  the  Exchange 
believes  the  proposed  rule  change  will 
enable  members  to  execute  ETF-related 
orders  quickly  without  having  to 
immediately  enter  the  order  into  an 
electronic  system  (FESC).  The  proposed 
rule  change  will  still  require  that  such 
orders  be  entered  into  an  electronic 
system  (FESC)  within  90  seconds  after 
the  execution  of  the  respective  order. 

The  Commission  believes  that  it  is 
consistent  with  the  protection  of 


5 15  U.S.C.  78s(b)(3)(A). 

817  CFR  240.19b-4(f)(6)(ui). 

^The  Commission  notes,  however,  this  proposed 
rule  change  has  been  filed  as  a  one-year  pilot. 
During  the  pilot,  the  NYSE  will  surveil  the 
application  of  the  exception  to  NYSE  Rule  123(e) 
and  submit  date  to  the  Commission  for  the  purpose 
of  evaluating  the  Rule's  efficacy. 

"  17  CFR  240.19b-4(f)(6){lii). 


investors  and  the  public  interest  to 
waive  the  five-day  ^pre-filing  required 
and  designate  the  proposal  immediately 
operative.''  Accelerating  the  operative 
date  and  waiving  the  pre-filing 
requirement  will  permit  the  Exchange  to 
implement  the  exception  to  NYSE  Rule 
123(e)  without  undue  delay.  For  this 
reason,  the  Commission  finds  good 
cause  to  designate  that  the  proposal 
become  operative  immediately. 

IV.  Solicitation  of  Comments 

Interest  persons  are  invited  to  submit 
written  data,  views  and  arguments 
concerning  the  foregoing,  including 
whether  the  proposal  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  filed  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street  NW,  Washington,  DC  20549- 
0609.  Copies  of  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2001-52  and  shoiUd  be 
submitted  by  February  1,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-807  Filed  1-10-02;  8:45  am] 
BILUNG  COOE  8010-01-M 


^  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

'017  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45249;  File  fto.  SIMIYSE- 
2001-55] 

•  Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc.  To 
Amend  NYSE  Rule  51  Relating  to 
Suspension  of  Trading 

(anuary  7. 2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
31,  2001,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE  or  Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
NYSE  Rule  51,  Hours  for  Business,  to 
make  emergency  procedures  more 
flexible  and  more  responsive  to  the 
Exchange's  current  organizational 
structure  and  to  the  kinds  of  challenges 
that  the  Exchange  may  face.  The  text  of 
the  proposed  rule  change  is  below. 
Proposed  new  language  is  in  italics; 
deletions  are  in  brackets. 

Rule  51.  Hours  for  Business 

Except  as  may  be  otherwise 
determined  by  the  Board  of  Directors  as 
to  particular  days,  the  Exchange  shall  be 
open  for  the  transaction  of  business  on 
every  business  day,  excluding 
Saturdays, 

(a)  for  a  9:30  a.m.  to  4:00  p.m.  trading 
session,  and 

(b)  for  the  purposes  of  "Off-Hours 
Trading"  (as  Rule  900  (Off-Hours 
Trading:  Applicability  and  Definitions) 
defines  that  term),  during  such  hours  as 
the  Exchange  may  from  time  to  time 
specify. 

(The  Chairman,  Vice-Chairman  and 
the  Senior  Floor  Director  or  in  the 
absence  from  the  Floor  of  any  of  them, 
the  next  senior  Floor  Director  present  on 
the  Floor  acting  by  a  majority  shall  have 
the  power  to  suspend  trading  in  all 
securities  whenever  in  their  opinion 
such  suspension  would  be  in  the  public 
interest.  A  special  meeting  of  the  Board 


'  15  U.S.C.  78s(b)(l). 
» 17  CFR  240.19b-*. 
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of  Directors  to  consider  the  continuation 
or  termination  of  such  suspension  or 
closing  the  market  shall  be  held  as  soon 
thereafter  as  a  quonmi  of  Directors  can 
be  assembled.] 

Except  as  may  be  otherwise 
determined  by  the  Board  of  Directors, 
the  Chairman  of  the  Board  shall  have 
the  power  to  halt  or  suspend  trading  in 
some  or  all  securities  tmded  on  the 
Exchange,  to  close  some  or  all  Exchange 
facilities,  and  to  determine  the  duration 
of  any  such  halt,  suspension  or  closing, 
when  he  deems  such  action  to  be 
necessary  or  appropriate  for  the 
maintenance  of  a  fair  and  orderly 
market  or  the  protection  of  investors,  or 
otherwise  in  the  public  interest,  due  to 
extraordinary  circumstances,  such  as  (1) 
actual  or  threatened  physical  danger, 
severe  climatic  conditions,  civil  unrest, 
terrorism,  acts  of  war,  or  loss  or 
interruption  of  facilities  utilized  by  the 
Exchange,  or  (2)  a  request  by  a 
governmental  agency  or  official,  or  (3)  a 
period  of  mourning  or  recognition  for  a 
person  or  event.  In  considering  such 
action,  the  Chairman  of  the  Board  shall 
consult  with  the  Vice  Chairmen,  if 
available,  and  such  available  Floor 
Directors  as  he  deems  appropriate 
under  the  circumstances.  The  Chairman 
of  the  Board  shall  notify  the  Board  of 
actions  taken  pursuant  to  this  Rule, 
except  for  a  period  of  mourning  or 
recognition  for  a  person  or  event,  as 
soon  thereafter  as  is  feasible. 


n.  Self-Regulatory  Organization's 
Statemrat  of  the  Purpose  of,  and 
Statutory  Bans  for,  the  Proposed  Rule 
Qiange 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  that  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A.  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose  f 

The  NYSE  proposed  to  amend  NYSE 
Rule  51  to  make  emergency  procedures 
more  flexible  and  more  responsive  to 
the  Exchange's  current  organizational 
structure  and  to  the  kinds  of  challenges 
that  the  Exchange  may  fooe. 


NYSE  Rule  51  sets  forth  the 
Exchange's  trading  hours,  provides  for 
"off-hours"  trading  hoiws  and  provides 
procediires  for  the  suspension  of 
trading.  (NYSE  Rule  808  provides  for 
trading  halts  due  to  extraordinary 
market  volatility.) 

While  NYSE  Rule  51  has  been 
modified  from  tiine  to  time,  e.g.,  to 
adjust  trading  hours  and  to  change 
holidays,  the  procedures  for  suspension 
of  trading  have  not  been  substantially 
revised  since  the  Exchange's 
incorporation  in  1971  or  since  the 
development  and  implementation  of  its 
numerous  computerized  systems.  These 
procedures  are  provided  in  the  second 
paragraph  of  the  Rule 

NYSE  Rule  51 's  current  procedure  to 
suspend  trading  requires  (1)  action  by  a 
majority  of  the  Chairman,  Vice 
Chairman  and  most  senior  Floor 
Director  available  and  (2)  a  meeting  of 
the  Board  to  Consider  continuation  or 
termination  or  the  suspension  or  closing 
the  market.  The  current  procedures 
provide  only  for  suspension  of  trading 
of  all  securities  traded  on  the  Exchange. 
The  existing  procedures  under  NYSE 
Rule  51  contemplate  a  Board  that  is  in 
a  position  to  meet  quickly  and,  perhaps, 
more  often  in  emergency  situations,  "rhe 
Rule  does  not  explicitly  permit  a 
suspension  of  some,  but  not  all, 
securities,  which  partial  suspension 
might  be  the  most  appropriate  response 
in  a  future  emergency.  The  current 
suspension  procediu^s  also  do  not  . 
adequately  deal  with  situations 
involving  the  kind  of  unexpected,  quick 
and  devastating  actions  that  the  nation, 
and  particularly  the  securities  industry, 
faced  on  September  11,  2001,  and  days 
following.  Nor  are  the  ciurent 
procedures  effective  in  the  face  of  the 
kind  of  system  outages  the  Exchange 
experienced  on  June  8,  2001. 

The  NYSE  proposes  that  the 
Chairman,  in  consultation  with  the  Vice 
Chairmen  of  available  and  with  such 
available  Floor  Directors  as  he  deems 
appropriate  under  the  circumstances,  be 
authorized  under  amended  NYSE  Rule 
51  to  respond  to  futiue  extraordinary 
circumstances  by  halting  or  suspending 
trading  in  some  or  all  secvuities  traded 
on  the  Exchange  or  by  closing  some  or 
all  Exchange  facilities,  and  to  determine 
the  duration  of  any  such  halt  or 
suspension  or  closing.  The  Chairman 
would  be  required  to  notify  the  Board  of 
actions  taken,  other  than  for  a  period  of 
mourning  or  recognition  for  a  person  or 
event,  as  soon  as  feasible  after  the 
actions. 

Under  the  proposed  rule  change, 
action  woiild  be  taken  only  as  a  result 
or  extraordinary  circumstances  and  only 
as  the  Chairman  deems  it  necessary  or 


appropriate  for  the  maintenance  of  a  fair 
and  orderly  market  or  the  protection  of 
investors  or  otherwise  in  the  public 
interest.  Examples  of  possible 
extraordinary  circumstances  include 
action  or  threatened  physical  danger, 
severe  climatic  conditions,  civil  imrest, 
terrorism,  and  act  of  war,  or  loss  or 
interruption  of  facilities  utilized  by  the 
Exchange.  The  Chairman  would  also  be 
able  to  take  action  in  the  event  of  a  i 
request  by  a  govenunental  agency  or 
official,  and  for  a  period  of  mourning  or 
recognition  of  a  person  or  event. 

The  Board  continues  to  have  the 
power  to  take  action  it  deems  necessary 
or  appropriate  in  particular  situations 
and  special  Board  meetings  can  be 
convened. 

2.  Statutory  Basis 

The  NYSE  believes  the  proposed  rule 
change  is  consistent  with  the 
requirement  under  Section  6(b)(5)  of  the 
Act  3  that  an  Exchange  have  rules  that 
are  designed  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and,  in  general,  to  protect 
investors  and  the  public  interest.  The 
proposed  rule  change  is  designed  to 
accomplish  these  ends  by  strengthening 
the  Exchange's  ability  to  respond 
appropriately  and  in  a  timely  fashion  to 
future  extraordinary  circumstances. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effisctiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  vtrithin  such  longer  period  (i) 
as  die  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change  or. 


315U.S.C.78f(b)(5). 


(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Conunents 
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Interested  persons  are  invited  to 
submit  written  data^  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commiuiications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 
SR-NYSE-2001-55  and  should  be 
submitted  by  February  1,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-809  Filed  1-10-02;  8:45  am] 

BILLJNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45240;  RIe  No.  SR-PCX- 
2001-53) 

Self-RaguMory  Organizations;  Notice 
of  Filing  and  Immediate  Effecthfeness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Celling  on  Marketing  Charges 

January  7,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
26,  2001,  the  Pacific  Exchange,  Inc. 
("PCX")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  n  and  III  below,  which  the 
PCX  has  prepared.  The  Commission  is 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  establish  a 
ceiling  on  marketing  charges  of  $200  per 
trade.  The  text  of  the  proposed  rule 
change  is  available  at  the  PCX  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  vrith  the  Commission,  the 
PCX  included  statements  concerning  the 
ptupose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  PCX  recently  adopted  a  payment- 
for-order-flow  program  under  which  it 
charges  a  marketing  fee  ranging  from  SO 
to  $1.00  per  contract  on  a  per-issue 
basis. 3  The  PCX  charges  the  marketing 
fees  as  set  forth  in  tlie  Schedule  of  Rates 
that  it  periodically  files  with  the 
Commission.'' 

The  PCX  is  proposing  to  establish  a 
ceiling  of  $200  per  trade  for  the 
marketing  fee.  The  PCX  believes  that  the 
proposed  rule  change  is  reasonable  and 
equitable  because,  in  its  view,  capping 
each  trade  at  $200  would  provide 
sufficient  money  for  LLMs  to  maintain 
the  marketing  program  while  lessening 
the  economic  burden  on  Market  Makers. 
By  its  terms,  the  proposed  ceiling  would 
become  effective  beginning  with  the 
January  2002  trade  month. 

2.  Basis 

The  PCX  believes  that  the  proposal  is 
consistent  with  Section  6fb)  of  the  Act.^ 
in  general,  and  Section  6(b)(4)  of  the 
Act,*  in  particular,  in  that  it  provides  for 


« 17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  788(b)(1). 
» 17  CFR  240.19b-*. 


^  See  Securities  Exchange  Act  Release  44830 
(September  21,  2001),  66  FR  49728  (September  29, 
2001)  (SR-PCX-2001-37). 

*  See  Securities  Exchange  Act  Release  No.  45167 
(E)ecember  18,  2001),  66  FR  67346  (December  28, 
2001)  (SR-PCX-2001-49). 

M5  U.S.C.  78f(b). 

•  15  U.S.C.  78f(b)(4). 


the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  PCX  has  designated  the 
foregoing  as  a  fee  change  pursuant  to 
Section  19(b)(3)(A)  of  the  Act  ^  and  Rule 
19b-4(f)  thereunder,^  it  has  become 
effective  immediately  upon  filing  with 
the  Commission.  At  any  time  within  60 
days  after  the  filing  of  Uiis  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  the  rule  change  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 


M5  U.S.C.  78s(b)(3)(A). 
"17CFR240.19b-«(f). 
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SR-PCX-2001-53  and  should  be 
submitted  by  February  1,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'  ' 

Margaret  H.  McFarland,  | 

Deputy  Secretary. 
[FR  Doc.  02-760  Filed  1-10-0^;  8:45  am) 

MUJNG  CODE  aOIO-OI-M 


sECURrrtES  and  exchange 

COMMISSION 

[Release  No.  34-45250;  nie  Mo.  SR-Phlx- 
2001-119] 

Self-Regulaftory  Organizations;  Notice 
of  HIIng  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Relating  to  Trading  Hours  of  Options 
on  Exchange-Traded  Fund  Shares 

January  7,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
26,  2001.  the  Philadelphia  Stock 
Exchange,  Inc.  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  this  proposal 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act,  3  and  Rule  19b-4(f)(6)*»  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  prpposed  rule 
change  bom  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
'  Supplementary  Material  .01  to  Phbc 
Rule  101,  Hours  of  Business,  to 
eliminate  the  requirement  that  options 
on  Nasdaq- 100  Index  Tracking  Stock  ^ 


will  end  at  4:04  PM.  on  the  last  trading 
day  of  each  calendar  month,  and  to  add 
language  regarding  the  trading  hours  of 
options  on  Exchange-Traded  Fund 
Shares  ("ETF  Options").^  As  amended, 
Phlx  Rule  101.  Supplementary  material 
.01  would  provide  that  the  hours  of 
trading  of  ETF  Options  designated  by 
the  Exchange  may  continue  until  4:15 
P.M.  However,  the  revised  rule  would 
also  provide  that  the  Exchange  may 
close  trading  in  such  options  at  an  early 
time  to  coincide  with  the  close  of 
trading  in  a  related  futures  contract 
when  trading  in  a  related  futvues 
contract  closes  earlier  than  4:15  P.M. 
The  text  of  the  proposed  rule  change  is 
below.  Additions  are  in  italics;  deletions 
are  in  brackets. 

Hours  of  Business 

Rule  101. 

***** 

Supplementary  Material: 

.01  Options  Trading  after  4:02  P.M.  A 
trading  rotation  in  any  class  of  option 
contracts  may  be  effected  even  though 
emplojrment  of  the  rotation  will  result 
in  the  transaction  on  the  Exchange  after 
4:02  P.M.  provided  such  rotation  is        ' 
conducted  pursuant  to  Rule  1047  or 
Rule  1047A.  [The  hours  of  trading  for 
Options  on  Nasdaq-100  Index  Tracking 
Stock  shall  commence  at  9:30  AM  and 
end  at  4:15  PM,  each  business  day, 
except  the  last  trading  day  of  each 
dalendar  month,  when  trading  in 
Options  on  Nasdaq-100  Index  Tracking 
Stock  will  end  at  4:04  PM.)  Options  on 
any  series  of  Exchange-Traded  Fund 
Shares  so  designated  by  the  Exchange 
may  be  traded  on  the  Exchange  until 
4:15  P.M.  each  business  day.  The 


» 17  CFR  20O.3O-3(a)(12). 

« 15  U.S.C  78s(b)(l); 

»17aTt240.19b-«. 

MS  U.S.C  78s(bK3)(A). 
.« 17  CFR  240.19b-4(f)(6). 

^The  Phbc  asked  the  Commission  to  waive  the 
fiverdav  pre-filing  notice  requirement  and  the  30- 
day  operative  delay.  See  Rule  t9b-S(f)(6).  17  CFk 
240.19b-4(n(6). 

^Nasdaq-100  Nasdaq-100  Index,  and  Nasdaq  are 
trade  or  service  marics  of  The  Nasdaq  Stocli  Market, 
Inc.  (with  its  affiliates,  the  "Corporations")  and  are 
licensed  for  use  by  the  Exchange.  Options  on 
Nasdaq-100  Index  Tracking  Stock  (the  "Products") 
have  not  been  passed  on  by  the  Corporations  as  to 
their  legality  or  suitability.  The  Products  are  not 
issued,  endorsed,  sold,  or  promoted  by  the 
Corporations.  The  Corporations  make  no  warranties 


and  bear  no  liability  with  respect  to  the  Products. 
The  Corporations  do  not  guarantee  the  accuracy 
and/or  uninterrupted  calculation  of  the  Nasdaq-100 
Index  or  any  data  included  therein.  The 
Corporations  make  no  warranty,  express  or  implied, 
as  to  results  to  be  obtained  by  Licensee,  owners  of 
the  Products,  or  any  other  person  or  entity  from  the 
use  of  the  Nasdaq-100  Index  or  any  data  included 
therein.  The  Corporations  make  no  express  or 
implied  warranties,  and  expressly  disclaim  all 
warranties  of  merchantability  or  fitness  for  a 
particular  purpose  or  use  with  respect  to  the 
Nasdaq-100  Index  or  any  data  included  therein. 
Without  limiting  any  of  the  foregoing,  in  no  event 
shall  the  Corporations  have  any  liability  for  any  lost 
profits  or  special,  incidental,  punitive,  indirect,  or 
consequential  damages,  even  if  notified  of  the 
possibility  of  such  damages. 

'  Phbc  Rule  10OO(b)(42)  defines  "Exchange- 
Traded  Fimd  Shar«s"  as  including  Exchange-listed 
securities  representing  interests  in  open  end  unit 
investment  trusts  or  pen-end  management 
investment  companies  that  hold  securities  based  on 
an  index  or  a  portfolio  of  secnirities.  The  Exchange 
received  approval  by  the  Commission  to  trade 
options  on  Exchange-Traded  Fund  Shares  on 
February  2,  2001 .  See  Securities  Exchange  Act 
Release  No.  43921  (February  2,  2001),  66  FR  9739 
(February  9,  2001)  (order  approving  SR-PUx-00- 
107). 


Exchange  may  close  trading  at  an  early 
time  to  coincide  with  the  close  of 
trading  in  a  related  futures  contract  on 
the  last  business  day  of  the  month,  or 
any  other  day  when  a  related  futures 
contract  closes  earlier  than  4:15  P.M. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Phlx  proposes  to  eliminate  the 
requirement  that  trading  in  options  on 
Nasdaq-100  Index  Tradking  Stock  shall 
close  at  4:05  P.M.  on  the  last  trading  day 
of  the  calendar  month,  and  to  add  new 
language  to  the  rule  regarding  trading 
hours  for  ETF  Options  generally. 
Currently,  Phbc  Rule  101,  Hours  of  . 
Business,  Supplementary  Material  .01 
provides  that  options  on  Nasdaq-100 
Index  Tracking  Stock  shall  commence  at 
9:30  A,M,  and  end  at  4:15  P.M.,  each 
business  day,  except  the  last  trading  day 
of  each  calendar  month,  when  trading  in 
options  on  Nasdaq-100  Index  Tracking 
Stock  will  end  at  4:05  P.M.^ 

The  Exchange  proposes  to  extend 
trading  in  all  ETF  Options  so  designated 
by  the  Exchange  at  4:15  P.M.*  The 
proposed  new  language  would  also 
permit  the  Exchange  to  close  trading 
before  4:15  P.M.  to  coincide  with  the 
close  of  trading  in  a  related  futures 
contract  on  the  last  business  day  of  the 
month,  or  any  other  day  when  trading 
in  a  related  futvu^s  contract  closes 
earlier  than  4:15  P.M.  ETF  Options  not 
designated  by  the  Exchange  as  eligible 
for  trading  until  4:15  P.M.  would 
continue  to  trade  imtil  4:02  P.M.  The 
Exchange  expects  that  it  woidd 


*  See  Secnirities  Exchange  Ac:t  Release  No.  44055 
(March  8.  2001),  66  FR  15310  (March  16,  2001)  (SR- 
Phlx-2001-32). 

•An  ETF  Option  would  be  so  designated  by  the 
Vice  President  of  the  Regulatory  Services 
Department  or  his  or  her  designee.  The  Exchange 
would  notify  members  by  issuanc:e  of  a 
memorandum. 
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designate  ETF  Options  for  trading  imtil 
4:15  P.M.  only  where  the  underlying 
ETF  is  based  on  an  index  on  which 
futures  contracts  trade. 

The  Phlx  believes  that  the  proposed 
rule  change  will  bring  its  practices  in 
line  with  current  practice  on  the 
Chicago  Board  Options  Exchange. 

2.  Statutory  Basis. 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act '"  in  general,  and 
in  particular,  with  Section  6(b)(5),^'  in 
that  it  is  designed  to  promote  just  and 
equitable  principles  of  trade;  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities;  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest;  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  By  adopting 
the  proposed  rule  change,  the  Exchange 
should  facilitate  competition  in  the 
trading  of  ETF  Options  across  markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  EffectiTeness  of  the 
Proposed  Rule  Change  and  Timing  Cor 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  12  and  Rule  19b-4(f)(6) 
thereunder. '3  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  siunmarily 


abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Exchange  has  requested  that  the 
Commission  accelerate  the  operative 
date.  The  Commission  finds  good  cause 
to  designate  the  proposal  to  be  effective 
on  filing  with  the  Commission  because 
such  designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Commission  believes  that 
the  proposal  should  be  effective  and 
operative  immediately  upon  filing  to 
help  facilitate  competition  in  the  trading 
of  ETF  Options  across  markets.  For 
these  reasons,  the  Commission  finds 
good  cause  to  designate  that  the 
proposal  is  both  effective  and  operative 
upon  filing  with  the  Commission.'* 

IV.  Solicitation  of  Comments 

Interested  persons  are  invit4ed  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-Phlx-2001-119,  and  should  be 
submitted  by  February  1 ,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-808  Filed  1-10-02;  8:45  am] 

BftiJNG  CODE  SOIO-OI-M 


>oi5U.S.C.  78f(b). 
"15  U.S.C.  78f(b)(5). 
« 15  U.S.C.  78s(b)(3)(A). 
"  17  CFR  240.19b-«(0(6). 


'*  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
effidenc^y,  competition,  and  capital  formation.  IS 
U.S.C  78c(f). 

>5 17  CFR  200.30-3(a)(12). 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transtt  Administration 

Federal  Highway  Administration 

Environmental  Impact  Statement:  City 
of  Fairfax  and  Fairfax  artd  Prince 
William  Counties,  Virginia 

agency:  Federal  Transit  Administration 

and  Federal  Highway  Administration, 

DOT. 

action:  Notice  of  intent.  

SUMMARY:  The  Federal  Transit 
Administration  (FTA)  and  Federal 
Highway  Administration  (FHWA)  are 
jointly  issuing  this  notice  to  advise  the 
public  of  its  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
in  cooperation  with  the  Virginia 
Department  of  Rail  and  Public 
Transportation  (VDRPT)  and  Virginia 
Department  of  Transportation  (VDOT) 
for  potential  transportation 
improvements  in  die  Interstate  66 
corridor  in  Fairfax  and  Prince  William 
Counties  to  address  projected  increases 
in  travel  demand  over  the  next  twenty 
years.  Three  public  scoping  meetings 
have  been  scheduled  and  will  be  held 
from  January  22-24,  2002,  at  7  p.m.  at 
the  following  locations  as  part  of  the 
preparation  of  the  EIS: 
January  22.  2002 — Centreville  High 
School,  6001  Union  Mill  Road, 
Clifton,  Virginia  20124  (snow  date: 
January  29); 
January  23,  2002— Old  Town  Hall,  3999 
University  Drive.  Fairfax,  Virginia 
22030  (snow  date;  January  30); 
January  24.  2002 — Stonewall  Jackson 
Middle  School.  10100  Lomond  Drive. 
Manassas.  Virginia  20109  (snow  date: 
January  31); 
One  agency  scoping  meeting  will  be 
held  on  January  24,  2001,  at  10:30  a.m. 
at  the  VDOT  Northern  Virginia  District 
Office  in  Chantilly. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Sundra,  Senior  Environmental 
Specialist,  Federal  Highway 
Administration,  Post  Office  Box  10249, 
Richmond,  Virginia  23240-0249, 
Telephone  804-775-3338;  Patricia 
Mampf,  Transportation  Program 
Specialist,  Federal  Transit 
Administration.  1760  Market  Street, 
Suite  500,  Philadelphia.  Pennsylvania 
19103-4124,  Telephone  215-656-7071; 
or  Steve  Suder,  Senior  Transportation 
Engineer,  Virginia  Department  of 
Transportation — Northern  Virginia 
.  District,  14685  Avion  Parkway,  Suite 
345,  Chantillv.  Virginia  20151, 
Telephone  703-383-2217. 

SUPPI.EMENTARY  INFORMATION:  hi  late- 
1995  in  accordance  with  23  CFR 
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450.318.  a  Major  Investment  Study 
(MIS)  was  initiated  for  the  Mterstate  66 
Corridor  from  Interstate  495  to  Route  15 
in  Prince  William  County.  The  purpose 
of  the  MIS  was  to  study  this  24  mile- 
long  section  of  the  corridor  to  assess  the 
need  for  the  benefits  and  impacts  of 
potential  transportation  improvements 
to  accommodate  projected  travel 
demand  growth  over  the  next  twenty 
years.  The  MIS.  completed  in  1999, 
identified  a  locally  preferred  investment 
strategy  for  the  corridor  which  included 
adding  general  purpose  lanes,  and  HOV 
lanes,  extending  Metrorail.  adding 
transit  centers/paric  and  ride  facilities, 
and  increasing  bus  service  in  the  study 
area.  The  recommendations  included  in 
the  MIS  were  the  result  of  a  multi-level 
screening  process  in  which  numerous 
multi-modal  transportation  strategies 
were  considered. 

With  this  notice  of  intent,  FTA  and 
FHWA  in  cooperation  with  the  VDRPT 
and  VDOT  are  initiating  the  National 
Environmental  Policy  Act  (NEPA) 
process  to  prepare  an  EIS  for  proposed 
improvements  in  the  Interstate  66 
corridor  to  address  the  need  to  improve 
transportation  and  to  respond  to 
projected  growth  and  travel  congestion. 
FTA  and  FHWA  will  serve  as  co-lead 
agencies  in  the  development  of  the  EIS. 
Section  4(f)  of  the  Department  of 
Transportation  Act  of  1966  may  also  be 
invoked  as  a  result  of  the  proposed 
transportation  improvements.  If  this  is 
the  case,  a  Section  4(f)  Evaluation  will 
be  prepared  and  included  as  part  of  the 
EIS. 

The  EIS  will  build  upon  the  MIS  by 
revisiting  the  purpose  and  need  for  the 
project  and  revising  it,  as  necessary,  to 
account  for  changes  in  regional  needs  or 
goals.  Likewise,  the  development  of 
strategies  and  the  screening  process 
frt>m  the  MIS  will  be  used  as  a  starting 
point  for  the  NEPA  process.  Recognizing 
the  NEPA  requires  the  consideration  of 
a  reasonable  range  of  alternatives  that 
will  address  the  purpose  and  need,  the 
EIS  will  include  a  range  of  alternatives 
for  detailed  study  consisting  of  a  no- 
build  alternative  as  well  as  alternatives 
consisting  of  transportation  system 
management  strategies  (including  but 
not  fimited  to  increased  bus  service, 
development  of  transit  centers  and  park 
and  ride  lots,  and  increased  peak  period 
Metrorail  service),  mass  transit,  and 
improvements  to  existing  roadways 
(including  the  use  of  HOV  lanes).  These 
alternatives  will  be  developed, 
screened,  and  carried  forward  for 
detailed  analysis  in  the  draft  EIS  based 
on  their  ability  to  address  the  purpose 
and  need  while  avoiding,  minimizing, 
and  mitigating  impacts  to  known  and 


sensitive  resources  to  the  extent 
practical. 

Letters  describing  the  NEPA  study 
and  soliciting  input  will  be  sent  to  the 
appropriate  Federal,  State  and  local 
agencies  and  to  organizations  and 
citizens  who  have  expressed  or  are 
known  to  have  an  interest  or  legal  role 
in  this  proposal.  A  series  of  scoping 
meeting  will  be  held  as  part  of  the 
NEPA  process  to  facilitate,  local,  state, 
and  federal  agency  involvement  and 
input  into  the  project  in  an  effort  to 
identify  all  of  the  issues  that  need  to  be 
addressed  in  the  EIS. 

Private  organizations,  citizens,  and 
interest  groups  will  also  have  miiltiple 
opportimities  to  provide  input  into  the 
development  of  Uie  EIS  and  identify 
issues  that  should  be  addressed.  A 
comprehensive  public  participation 
program  will  be  developed  to  involve 
them  in  the  project  development 
process.  This  program  will  use  the 
following  outreach  efforts  to  provide 
information  and  solicit  input:  the 
Internet,  kiosks,  a  telephone  hotline,  e- 
mail,  informal  meetings,  public 
information  meetings,  public  hearings 
and  other  efforts,  as  necessary  and 
appropriate.  Notices  of  public  meetings 
or  public  hearings  will  be  given  throi^ 
various  forums  providing  the  time  and 
place  of  the  meeting  along  with  other 
relevant  information.  The  draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearings. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
identified  and  considered,  comments 
and  suggestions  in  response  to  this 
Notice  of  Intent  are  invited  bom  all 
interested  parties.  Comments  and 
questions  concerning  the  proposed 
action  and  draft  EIS  should  be  directed 
to  FHWA.  FTA  or  VDOT  at  the 
addresses  provided  above.  There  will  be 
several  opportunities  to  provide 
comments  throughout  the  scoping 
process,  but  all  comments  in  response  to 
this  notice  should  be  submitted  within 
30  days  of  its  publication. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction;  20.500,  Federal  Transit 
Administration  Capital  Grants.  The 
regulations  implementing  Executive  Order 
12372  regarding  intergovernmental 
.  consultation  on  Federal  programs  and 
activities  apply  to  this  proposed  action.) 

Authority:  23  U.S.C.  315;  49  CFR  1.48 


Issued  on:  January  4,  2002. 
Susan  E.  Schruth, 

Regional  Administrator,  Federal  Tmnsit 
Administration. 
Edward  S.  Sundra, 

Senior  Environmental  Specialist.  Federal 
Highway  Administration. 
[FR  Doc.  02-709  Filed  1-10-02;  8:45  am) 
BIUJNG  CODE  4910-22-M 

DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordlceeping 
Requirements;  Agency  Information 
Collectlon  Activity  Under  0MB  Review 

AGENCY:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
aimounces  that  the  information 
collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
information  collection  was  published  on 
November  2,  2001.  No  comments  were 
received. 

DATES:  Comments  must  be  submitted  on 
or  before  February  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Krusa,  Maritime 
Administration,  400  Seventh  Street, 
S.W.,  Washington,  DC  20590. 
Telephone:  202  366-2648  or  Fax:  202 
493-2288.  Copies  of  this  collection  can 
also  be  obtained  fit>m  that  office. 
SUPPLEMENTARY  INFORMATION: 

Title:  Supplementary  Training  Course 
Application. 

OMB  Control  Number:  2133-0030. 

Type  of  Request:  Extension  of 
currently  approved  collection. 

Affected  PuWic:  U.S.  merchant 
seamen,  both  officers  and  unlicraised 
personnel,  and  other  U.S.  citi2:ens 
employed  in  other  areas  of  waterbome 
commerce. 

Formfsj;  MA-823. 

Abstract:  Section  1305(a)  of  the 
Maritime  Education  and  Training  Act  of 
1980  indicates  that  the  Secretary  of 
Transportation  may  provide  maritime- 
related  training  to  merchant  mariners  of 
the  United  States  and  to  individuals 
preparing  for  a  career  in  the  merchant 
marine  of  the  United  States.  Also,  the 
U.S.  Coast  Guard  requires  a  fire-fighting 
certificate  for  U.S.  merchant  marine 
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officers.  This  information  collection 
provides  the  information  necessary  for 
the  maritime  schools  to  plan  their 
course  offerings  and  for  applicants  to 
complete  their  certificate  requirements. 

Anrtual  Burden  Hours:  100  hours. 

Addressee:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17di  Street,  N.W., 
Washington,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Comments  are  Invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington,  D.C.  on  January  8, 
2002. 

Joel  C.  Richard, 
Secretory. 
(FR  Doc.  02-810  Filed  1-10-02;  8:45  am] 

BILUNG  CODE  4910-61-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Traneportation  Board 
[STB  Finance  Docket  No.  34139] 

Butier  County,  ICansae— Acquisition 
Exemption— The  Burlington  Nortliem 
and  Santa  Fe  Railway  Company 

Butler  County,  Kansas  (Coimty),  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  imder  49  CFR  1150.31  to 
acquire  (by  donation)  approximately 
10.6  miles  of  rail  line  fi-om  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF).'  The  line  is 
located  between  milepost  483.62,  at 
Augusta,  KS,  and  milepost  494.22  near 
Andover,  KS.  The  County  certifies  that 
its  projected  annual  revenues  as  a  result 
of  this  transaction  will  not  result  in  its 
becoming  a  Class  II  or  Class  I  rail 
carrier.  The  County  further  certifies  that 


its  annual  freight  revenues  as  a  result  of 
this  transaction  will  not  exceed  S5 
million. 

The  transaction  was  expected  to  be 
consununated  on  or  shortly  after 
December  19,  2001,  the  effective  date  of 
the  exemption. 

If  this  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34139,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,'Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Ball  Janik  LLP,  Suite  225, 1455  F  Street, 
NW..  Washington,  DC  20005. 

Board  decisions  cuid  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  3,  2002. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williains, 

Secretary. 

[FR  Doc.  02-534  Filed  1-10-02;  8:45  am) 

BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  DockM  No.  34160] 

Union  Pacific  Railroad  Company— 
Tracicage  Rights  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
grant  temporary  overhead  trackage 
rights  to  Union  Pacific  Railroad 
Company  (UP)  over  approximately  129 
miles  of  BNSF's  Ft.  Worth  Subdivision 
between  BNSF  milepost  6.1,  near  Ft. 
Worth,  TX,  and  BNSF  milepost  218.1, 
near  Temple,  TX.* 

The  transaction  was  scheduled  to  be 
consununated  on  or  after  January  3, 
2002.  The  temporary  trackage  rights  will 


*  The  County  states  that  the  line  is  currently  out 
of  service  and  will  be  rehabilitated  after  the 
acquisition  is  consummated.  The  County  further 
states  that  it  is  its  intent  to  have  the  above  line 
operated  by  a  yet-to-be  determined  third  party  rail 
operator.  Anticipated  rail  operations  by  a  third 
party  over  BNSF's  trackage  are  subject  to  the 
Board's  approval  or  exemption. 


'  On  December  27,  2001,  UP  concurrently  filed  a 
petition  for  exemption  in  STB  Finance  Docket  No. 
34160  (Sub-No.  1),  Union  Pacific  Railroad 
Company — Trackage  Rights  Exemption — The 
Burlington  Northern  and  Santa  Fe  Railway 
Company,  wherein  UP  requests  that  the  Board 
permit  the  proposed  temporary  overhead  trackage 
rights  arrangement  described  in  the  present 
proceeding  to  expire  on  or  about  February  23,  2002. 
That  petition  will  be  addressed  by  the  Board  in  a 
separate  decision. 


facilitate  maintenance  work  on  UP's 
lines. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights — BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34160.  must  be  filed  with 
the  Siufacp  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  one  copy  of  each 
pleading  must  be  served  on  Robert  T. 
Opal,  Esq.,  Union  Pacific  Railroad 
Company,  1416  Dodge  Street,  Room 
830,  Omaha,  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  website  at 
ivHTv.sffc.dof.gov. 

Decided:  January  3,  2002. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 

Vernon  A.  Williains, 

Secretary. 

|FR  Doc.  02-765  Filed  1-10-02;  8:45  am] 

BILUNO  COOE  491S-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Doclwt  No.  34143] 

Keokuk  Junction  Railway  Co. — 
Acquisition  and  Operation 
Exemption— West  End  of  the  Toledo, 
Peoria  and  Western  Railway 
Corporation 

Keokuk  Junction  Railway  Co.  (KJRY), 
a  Class  III  rail  carrier,  has  filed  a  notice 
of  exemption  under  49  CFR  1150.41  to 
acquire  and  operate  approximately  12.1 
miles  of  rail  line  owned  by  Toledo, 
Peoria  and  Western  Railway 
Corporation  (TP&W),  plus  15.5  miles  of 
incidental  trackage  rights  over  The 
Biu-lington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  between 
Lomax,  IL,  and  Fort  Madison,  LA.^  The 


•  The  County  of  McDonough,  City  of  Macomb, 
and  Joseph  C.  Szabo  filed  a  petition  on  December 
18,  2001,  to  stay  the  effectiveness  of  this  exemption 
and  to  stay  the  operation  of  the  exemptions  in  SFe-L 

Conlinuad 
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line  to  be  acquired  extends  from 
milepost  194.5  near  La  Harpe,  E..  to 
milepost  206.6  near  Lomax,  IL.  The 
incidental  trackage  rights  extend  over 
BNSF's  line  between  milepost  218.5 
near  Lomax  and  milepost  234.0  near 
Fort  Madison,  and  tracks  numbered  66, 
37,  65, 125,  84,  81,  70,  38,  233, 185,  251, 


Railway,  Inc. — Acquisition  and  Operation 
Exemption— Toledo.  Peoria  and  Western  Railway 
Corporation  Between  La  Harpe  and  Peoria,  IL,  STB 
Finance  Docket  No.  33995.  and  Kern  W. 
Schumacher  and  Morris  H.  Kulmer— Continuance 
in  Control  Exemption— SFS-L  Railway.  Inc..  STB 
Finance  Docket  No.  33996.  The  petition  to  stay  was 
denied  in  JCeoJcuic  Junction  Railway  Company- 
Acquisition  and  Operation  Exemption — West  End 
of  Toledo.  Peoria  and  Western  Railway  Corporation. 
STB  Finance  Docket  No.  34143.  SFS-L  Railway. 
Inc. — Acquisition  and  Operation  Exemption — 
Toledo,  Peoria  and  Western  Railway  Corporation 
Between  La  Harpe  And  Peoria.  IL  STB  Finance 
Docket  No.  33995.  and  Kern  W.  Schumacher  and 
Morris  H.  Kulmer — Continuance  in  Control 
Exemption — SF&^L  Railway.  Inc..  STB  Finance 
Docket  No.  33996  (STB  served  Dec.  26.  2001). 


181, 182,  259,  90.  91. 151,  366,  260, 261, 
and  344  or  portions  thereof  in  BNSF's 
Fort  Madison  Yard  (formerly  Atchison 
Topeka  and  Santa  Fe  Railway  Yard), 
plus  North  and  South  main  line  tracks 
between  milepost  234.0  and  milepost 
236.5.  KJRY  states  that  it  has  entered 
into  an  agreement  to  buy  certain  assets, 
rights  and  obligations  of  TP&W 
referenced  in  this  proceeding.  KJRY 
certifies  that  its  projected  annual 
revenues  as  a  result  of  this  transaction 
will  not  result  in  the  creation  of  a  Class 
I  or  Class  n  rail  carrier. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  December  19, 
2001,  the  effective  date  of  the 
exemption. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 


a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34143,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  William  A. 
Mullins,  401  Ninth  Street.  N.W.,  Suite 
1000,  Washington,  DC  20004. 

Board  decisions  and  notices  are 
available  on  our  website  at 
lVWW.SrB.DOT.GOV. 

Decided:  January  2,  2002. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  02-414  Filed  1-10-02;  8:45  am] 
BIUJNG  COOE  4915-0(M> 


1537 


Corrections 


Federal  Register 

Vol.  67,  No.  8 

Friday,  January  11,  2002 


This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  connections  of  previoiisty 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 

Resarch  and  Special  Programs 
Adniinistration 

49  CFR  Par!  192 

[Dociwt  No.  RSPA-00-7666;  Notice  3] 

RIN  2137-AD64 

Pipeline  Safety;  High  Consequence 
Areas  for  Gas  Transmission  Pipelines 

Correction 

Proposed  Rule  document  02-543  was 
inadvertently  published  in  the  Rules 


and  Regulations  section  in  the  issue  of 
Wednesday,  January  9,  2002,  appearing 
on  page  1108.  It  should  have  appeared 
in  the  Proposed  Rules  section. 

(FR  Doc.  C2-543  Filed  1-10-02;  8:45  am] 
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Department  of    . 
Commerce 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  660 
Magnuson-Stevens  Act  Provisions; 
Fisheries  ofif  West  Coast  States  and  in  the 
Western  Pacific;  Pacific  Coast  Groundfish 
Fishery;  Ground  fish  Fishery  Management 
Measures;  Emergency  Rule  and  Proposed 
Rule 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptterlc 
Administration  i 

SO  CFR  Parts  600  and  660  | 

[Doctal  No.  01123130»-130»-«1 ;  I.D. 
121301B] 

RIN  0648-A0e9 

Magnuson-Stavsns  Act  Provisions; 
FlslMriss  off  Wast  Coast  Slatas  and  In 
ttia  Waslem  Pacific;  Paclfle  Coast 
Groundfish  Fishery;  Groundflsh 
FiilMry  Managamant  Measures 

AQENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Emergency  rule;  groundfish 
fishery  management  measures  for 
January  through  February  2002;  request 
for  comments. 

summary:  NMFS  announces  the  January 
through  February  2002  management 
measures  for  groundfish  taken  in  the 
U.S.  exclusive  economic  zone  (FEZ)  and 
state  waters  off  the  coasts  of 
Washington,  Oregon,  and  California. 
Management  measiues  for  January 
throu^  February  2002  are  intended  to 
prevent  overfishing;  rebuild  overfished 
species;  minimize  incidental  catch  and 
discard  of  overfished  and  depleted 
stocks;  provide  equitable  harvest 
opportunity  for  both  recreational  and 
commercial  sectors;  and,  within  the 
commercial  fisheries,  allow 
achievement  of  harvest  guidelines  and 
limited  entry  and  open  access 
allocations  to  the  extent  practicable.  ^ 
DATES:  Effective  January  1,  2002, 
through  February  28,  2002.  Conunents 
must  be  received  no  later  than  5  p.m., 
local  time  (l.t.)  on  February  11,  2002. 
ADDRESSES:  Send  comments  to  D.  Robert 
Lohn,  Administrator,  Northwest  Region 
(Regional  Administrator),  NMFS.  7600 
Sand  Point  Way  NE.,  Bldg.  1,  Seattle, 
WA  98115-0070,  or  fax  to  206-526- 
6736;  or  Rodney  Mclnnis,  Acting 
Administrator,  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213.  or 
fax  to  562-980-4047.  Comments  will 
not  be  accepted  if  submitted  via  E-mail 
or  Internet.  Information  relevant  to  this 
emergency  rule  and  the  proposed  rule 
for  the  annual  specifications  and 
management  measures  published 
elsewhere  in  this  issue  of  the  Federal 
Regiater,  which  includes  an 
environmental  assessment/regulatory 
impact  review/initial  regulatory 
flexibility  analysis  (EA/RK/IRFA),  is 
available  for  public  review  during 


business  hours  at  the  offices  of  the 
NMFS  Northwest  Regional 
Administrator  and  the  NMFS  Southwest 
Regional  Administrator,  or  may  be 
obtained  from  the  Pacific  Fishery 
Management  Council  (Coimcil),  at  7700 
NE  Ambassador  Place,  Portland,  OR 
97220,  phone:  503-326-6352. 
Additional  reports  referred  to  in  this 
document  may  also  be  obtained  from 
the  Council.  This  emergency  rule  also  is 
accessible  via  the  Internet  at  the  Office 
of  the  Federal  Register's  Web  site 

aXhttp://www.access.gpo.gov/su docs/ 

aces/acesl40.html.  Background 
information  and  docmnents  are 
available  at  the  NMFS  Northwest  Region 
Web  site  at  http://www.nwr.noaa.gov/ 
Isustfsh/gdfshOLhtm  and  at  the 
Council's  Web  site  at  http:// 
www.pcouncil.org. 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  or  Becky  Renko 
(Northwest  Region,  NMFS),  phone:  206- 
526-6140;  fax:  206-526-6736  and;  E- 
mail:  yvonne.dereynieT@noaa.gov, 
becky.renko@noaa.gov,  or  Svein 
Fougner  (Southwest  Region,  NMFS) 
phone:  562-980-4000;  fax:  562-980- 
4047  and;  E-mail: 
svein.fougner@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Pacific  Coast  groundfish  fishery 
management  plan  (I^IP)  requires  that 
fishery  specifications  for  groundfish  be 
annually  evaluated  and  revised  as 
necessary,  that  OYs  be  specified  for 
species  or  species  groups  in  need  of 
particular  protection,  and  that 
management  measines  designed  to 
achieve  the  OYs  be  published  in  the 
Federal  Register  and  made  effective  by 
January  1,  tiie  beginning  of  the  fishing 
year.  The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  the  FMP 
require  that  NMFS  implement  actions  to 
prevent  overfishing  and  to  rebuild 
overfished  stocks. 

Since  1990,  the  Cotmcil  has 
developed  annual  specifications  and 
management  measures  in  a  two-meeting 
process  (usually  its  September  and 
November  meetings)  followed  by  a 
NMFS  final  action  published  in  the 
Federal-Register  and  made  available  for 
public  comment  and  correction.  Each 
year  specifications  and  management 
measures  are  effective  imtil  the 
specifications  and  management 
measures  for  the  following  year  are 
published  and  effective.  In  2001,  the 
agency  was  challenged  on  this  process 
in  Natural  Resources  Defense  Council, 
Inc.  V.  Evans,  2001  WL  1246622 
(N.D.Cal.  2001)  and  the  court  ordered 


NMFS  to  provide  prior  public  notice 
and  allow  public  comment  on  the 
annual  specifications.  NMFS  is 
publishing  the  2002  specifications  and 
management  measures  initially  as  a 
proposed  rule  available  for  a  30-day 
public  comment  elsewhere  in  this  issue 
of  the  Federal  Register,  to  be  followed 
by  a  final  rule. 

Given  the  timing  of  the  court  order,  it 
was  not  possible  to  adjust  the  Council 
process  so  that  the  Council  could 
recommend  management  measures 
earlier  in  the  year.  The  Council  finalized 
its  2002  specifications  and  management 
measures  recommendations  at  its 
October  28  through  November  2,  2001, 
meeting  in  Millbrae,  CA.  Given  the 
complexity  of  the  annual  specifications 
and  management  measures  package, 
NMFS  did  not  have  enough  time  to 
publish  a  proposed  rule  on  the 
Council's  recommendations,  receive 
public  comments,  and  implement  a  final 
rule  by  January  1,  2002.  Thus,  NMFS  is 
publishing  this  emergency  rule  imder 
the  Magnuson-Stevens  Act  emergency 
authority  at  section  305(c),  which 
finalizes  and  makes  effective  the 
groundfish  management  measures  for 
January  1  through  February  28,  2002. 

Absent  a  finafrule  by  January  1,  2002, 
management  measures  for  January  and 
February  2002  would  revert  to  those 
that  were  in  place  for  January-February 
2001.  There  are  several  species  for 
which  reverting  to  higher  ^001  limits  at 
the  begiiming  of  the  year  could  result  in 
either  exceeding  the  annual  commercial 
OYs  or  very  early  attainment  of  OYs 
during  the  year.  This  would  also  run 
counter  to  the  Council's  goal  of  having 
a  year  roimd  fishery.  While  these 
circiunstances  could  jeopardize  the 
ability  to  stay  within  rebuilding  targets 
for  some  species,  they  could  also  lead  to 
significant  foregone  revenue  from  other 
target  species  whose  fisheries  might  also 
have  to  be  closed  prematwely. 

Proposed  trawl  management  for 
widow  rockfish  in  2002  allows  no 
midwater  fishing  above  the  small- 
footrope  trawl  limit.  The  2001  midwater 
'trawl  limit  of  20,000  lb  (9,072  kg)  per  2 
months  produced  landings  of  over  BOO 
mt  during  the  first  4  months  of  2001. 
The  landed  catch  OY  for  limited  entry 
in  2002  is  only  575  mt.  Assuming  the 
same  catch  rates  as  in  2001,  not  only 
would  the  rebuilding  target  be  exceeded 
through  use  of  the  2001  limits,  but  other 
fisheries  which  take  widow  rockfish 
incidentally,  such  as  the  $16  million 
whiting  fishery,  would  likely  have  to  be 
foregone.  Similarly,  the  65,000  lb 
(29,484  kg)  limit  for  Dover  sole  north  of 
Cape  Mendocino  in  2001  produced 
3,800  mt  of  landings  during  the  first 
four  months.  Were  this  to  be  repeated  in 
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2002,  less  than  half  of  the  Dover  sole  OY 
would  remain  for  the  remaining  8 
months  of  the  year.  Early  attainment  of 
.Dover  sole  would  likely  result  in 
closures  or  severe  cutbacks  in 
opportunities  for  other  DTS  complex 
(Dover  sole,  shortspine  thomyhead, 
longspine  thornyhead,  sablefish)  species 
and  flatfish  species  during  much  of 
2002.  To  address  bycatch  concerns  for 
rebuilding  species,  proposed  2002 
flatfish  limits  were  also  lowered  during 
the  first  four  months  of  the  year  relative 
to  2001.  Failiue  to  implement  these 
reductions  could  jeopardize  the  ability 
to  stay  within  rebuilding  targets  for 
some  species. 

Within  the  fixed  gear  fisheries,  several 
drastic  reductions  in  shelf  rockfish 
limits  are  being  proposed  to  reduce 
mortality  of  yelloweye  rockfish,  which 
will  be  declared  overfished  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register.  Line  gears  will 
land  at  least  8  mt  of  yelloweye  rockfish 
in  2001,  and  landed  over  7  mt  in  2000. 
Less  than  5  mt  of  yelloweye  rockfish 
mortality  will  be  allocated  to  the 
commercial  fishery  for  2002,  with  an 
expectation  that  1-2  mt  will  be  caught 
as  bycatch  in  trawl  fisheries  on  the 
continental  shelf.  A  new  yelloweye 
rockfish  bag  limit  and  other  yelloweye 
rockfish  restrictions  are  imposed  in  the 
recreational  fisheries  to  protect  this 
species.  Failure  to  implement  the  more 
restrictive  fixed-gear  landing  limits 
proposed  for  shelf  rockfish  species  in 
2002  could  lead  to  early  attainment  of 
yelloweye  rockfish.  This  could 
jeopardize  not  only  other  longline 
fisheries,  such  as  the  $4  million  primary 
sablefish  season,  but  also  trawl  fisheries 
on  the  continental  shelf.  In  a  few  cases, 
trip  limits  in  January  and  February  2002 
are  higher  than  in  2001  because  the 
proposed  OYs  have  increased  or 
because  they  provide  an  opportunity  to  ' 
harvest  healthy  stocks  when  they  are 
segregated  from  the  overfished  stocks  in 
the  winter. 

Specifications  and  management 
measures  proposed  for  March- 
December  2002  in  the  Proposed  Rules 
section  of  this  issue  of  the  Federal 
Register,  combined  with  this  emergency 
rule,  are  a  balance  intended  to  protect 
overfished  groundfish  species  while 
allowing  harvesters  some  access  to 
healthy  groimdfish  stocks.  The 
proposed  specifications  and 
management  measiu^s  are  designed  to 
rebuild  overfished  stocks  through 
constraining  direct  and  incidental 
mortality  to  prevent  overfishing,  and  to 
achieve  as  much  of  the  OYs  as 
practicable  for  healthier  groundfish 
stocks  managed  under  the  FMP.  The 
proposed  specifications  and 


management  measures  describe  the 
rationale  for  the  2002  groundfish 
management  measures  and  include  trip, 
bag  and  size  limits,  time/area  closures, 
and  gear-and  area-specific  regulations, 
including  the  management  measures 
implemented  in  this  emergency  rule. 

During  2002,  NMFS  and  the  Council 
will  consider  how  to  incorporate  a 
NMFS  proposed  and  final  rulemaking 
process  into  the  Council's  annual 
specifications  and  management 
measures  process  without  using  an 
emergency  rule  to  implement 
management  measures  for  2003. 

NMFS  Actions 

For  the  reasons  stated  above,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator  or  AA), 
concurs  with  the  Council's 
recommendations  and  annoimces  the 
following  management  actions  for 
January  1  through  February  28,  2002. 

A.  General  Definitions  and  Provisions 

The  following  definitions  and 
provisions  apply  to  the  2002 
management  measures,  unless  otherwise 
specified  in  a  subsequent  Federal 
Register  document: 

(1)  Trip  limits.  Trips  limits  are  used 
in  the  commercial  fishery  to  specify  the 
amoimt  of  fish  that  may  legally  be  taken 
and  retained,  possessed,  or  landed,  per 
vessel,  per  fishing  trip,  or  cumulatively 
per  unit  of  time,  or  the  number  of 
landings  that  may  be  made  from  a  vessel 
in  a  given  period  of  time,  as  follows: 

(a)  A  per  trip  limit  is  the  total 
allowable  amount  of  a  groundfish 
species  or  species  group,  by  weight,  or 
by  percentage  of  weight  of  legal  fish  on 
board,  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  fiY)m  a 
siiigle  fishing  trip. 

(d)  a  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  l.t.  Only  one  landing  of 
groundfish  maybe  made  in  that  24-hour 
period.  Daily  trip  limits  may  not  be 
accumulated  during  multiple  day  trips. 

(c)  A  weekly  triplimit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  7  consecutive  days,  starting  at 
0001  hours  l.t.  on  Sunday  and  ending 
at  2400  hours  1.5  on  Satiu-day.  Weekly 
trip  limits  may  not  be  accumulated 
during  multiple  week  trips.  If  a  ceilendar 
week  includes  days  within  two  different 
months  a  vessel  is  not  entitled  to  two 
separate  weekly  limits  during  that  week. 

(d)  A  cumulative  trip  limit  is  the 
maximum  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time 


without  a  limit  on  the  number  of 
landings  or  trips,  unless  otherwise 
specified.  The  cumulative  trip  limit 
periods  for  limited  entry  and  open 
access  fisheries,  which  start  at  001 
hours  l.t.  and  end  at  2400  hours  l.t.,  are 
as  follows,  unless  otherwise  specified: 

(i)  The  first  2-month  period  of  2002  is 
January  1-February  28.  March  1-April 
30,  May  l-June  30,  July  1-August  31. 
September  1-October  31,  and, 
November  1 -December  31. 

(ii)  One  month  means  the  first  day 
through  the  last  day  of  the  calendar 
month. 

(iii)  One  week  means  7  consecutive 
days,  Sunday  through  Saturday. 

(2)  Fishing  ahead.  Unless  the  fishery 
is  closed,  a  vessel  that  has  landed  its 
cumulative  or  daily  limit  may  continue 
to  fish  on  the  limit  for  the  next  period, 
so  long  as  no  fish  (including,  but  not 
limited  to,  groundfish  with  no  trip 
limits,  shrimp,  prawns,  or  other 
nongroundfish  species  or  shellfish)  are 
landed  (offloaded)  until  the  next  period. 
As  stated  at  50  CFR  660.302  (in  the 
definition  of  "landing"),  once  the 
offloading  of  any  species  begins,  all  fish 
aboard  the  vessel  are  counted  as  part  of 
the  landing.  Fishing  ahead  is  not 
allowed  during  or  before  a  closed  period 
(see  paragraph  A. (7)).  See  paragraph 
A.(9)  for  information  on  inseason 
changes  to  limits. 

(3)  Weights.  All  weights  are  round 
weights  or  round-weight  equivalents 
unless  otherwise  specified. 

(4)  Percentages.  Percentages  are  based 
on  round  weights,  and,  unless  otherwise 
specified,  apply  only  to  legal  fish  on 
board. 

(5)  Legal  fish.  "Legal  fish"  means  fish 
legally  taken  and  retained,  possessed,  or 
landed  in  accordance  with  the 
provisions  of  50  CFR  part  660,  the 
Magnuson-Stevens  Act.  any  document 
issued  under  part  660,  and  any  other 
regulation  promulgated  or  permit  issued 
under  the  Magnuson-Stevens  Act. 

(6)  Size  limits  and  length 
measurement.  Unless  otherwise 
specified,  size  limits  in  the  commercial 
and  recreational  groundfish  fisheries 
apply  to  the  "total  length,"  which  is  the 
longest  measurement  of  the  fish  without 
mutilation  of  the  fish  or  the  use  of  force 
to  extend  the  length  of  the  fish.  No  fish 
with  a  size  limit  may  be  retained  if  it  is 
in  such  condition  that  its  length  has 
been  extended  or  cannot  be  determined 
by  these  methods.  For  conversions  not 
listed  here,  contact  the  state  where  the 
fish  will  be  landed. 

(a)  Whole  fish.  For  a  whole  fish,  total 
length  is  measured  from  the  tip  of  the 
snout  (mouth  closed)  to  the  tip  of  the 
tail  in  a  natinal,  relaxed  position. 
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(b)  "Headed"  fish.  For  a  fish  with  the 
head  removed  ("headed"),  the  length  is 
measiired  from  the  origin  of  the  first 
dorsal  fin  (where  the  front  dorsal  fin 
meets  the  dorsel  surface  of  the  body 
closest  to  the  head)  to  the  tip  of  the 
upper  lobe  of  the  tail;  the  dorsal  fin  and 
tail  must  be  left  intact. 

(c)  Filets.  A  filet  is  the  flesh  from  one 
side  of  a  fish  extending  from  the  head 
to  the  tail,  which  has  been  removed 
from  the  body  (head,  tail,  and  backbone) 
in  a  single  continuous  piece.  Filet 
lengths  may  be  subject  to  size  limits  for 
some  groundfish  taken  in  the 
recreational  fishery  off  Califbmia  (see 
paragraph  D.{1)).  A  filet  is  measured 
along  the  length  of  the  longest  part  of 
the  filet  in  a  relaxed  position;  stretching 
or  otherwise  manipulating  the  filet  to 
increase  its  length  is  not  permitted. 

(d)  Sableftsh  weight  limit  conversions. 
The  following  conversions  apply  to  both 
the  limited  entry  and  open  access 
fisheries  when  trip  limits  are  effective 
for  those  fisheries.  For  headed  and 
gutted  (eviscerated)  sablefish,  the 
conversion  factor  established  by  the 
state  where  the  fish  is  or  will  be  landed 

■  wiU  be  used  to  convert  the  processed 
weight  to  roimd  weight  for  purposes  of 
applying  the  trip  limit.  (The  conversion 
factor  currently  is  1.6  in  Washington, 
Oregon,  and  California.  However,  the 
state  conversion  factors  may  differ; 
fishers  should  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
state's  official  conversion  foctor.) 

(e)  Lingcod  size  and  wei^t 
conversions.  The  following  conversions 
apply  in  both  limited  entry  and  open 
access  fisheries. 

(i)  Size  conversion.  For  lingcod  with 
the  head  removed,  the  minimum  size 
limit  is  19.5  inches  (49.5  cm),  which 
corresponds  to  24  inches  (61  cm)  total 
length  for  whole  fish. 

(ii)  Weight  Conversion.  The 
conversion  factor  established  by  the 
state  where  the  fish  is  or  will  be  landed 
will  be  used  to  convert  the  processed 
weight  to  round  weight  for  purposes  of 
applying  the  trip  limit.  (The  states' 
conversion  factors  may  diflar,  and 
fishers  should  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
state's  official  conversion  factor.)  If  a 
state  does  not  have  a  conversion  factor 
for  headed  and  gutted  lingcod.  or 
lingcod  that  is  only  gutted;  the 
following  conversion  factors  will  be 
used.  To  determine  the  roimd  weight, 
multiply  the  processed  weight  times  the 
conversion  factor. 

(A)  Headed  and  gutted.  The 
conversion  factor  for  headed  and  gutted 
lingcod  is  1.5. 


(B)  Gutted,  with  the  head  on.  The 
conversion  factor  for  lingcod  that  has 
only  been  gutted  is  1.1 

(7)  Closure.  "Closiu«,"  when  referring 
to  closure  of  fishery,  means  that  taking 
and  retaining,  possessing,  or  landing  the 
particular  species  or  species  group  is 
prohibited.  (See  50  CFR  660.302.) 
Unless  otherwise  annoimced  in  the 
Federal  Register,  offloading  must  begin 
before  the  time  the  fishery  closes.  The 
provisions  at  paragraph  A.  (2)  for  fishing 
ahead  do  not  apply  during  a  closed 
period.  It  is  unlawful  to  transit  through 
a  closed  area  with  the  prohibited 
species  on  board,  no  matter  where  that 
species  was  caught,  except  as  provided 
for  in  the  Cowcod  Conservation  Areas  at 
A.(20). 

(8)  Fishery  management  area.  The 
fishery  management  area  for  these 
species  is  the  EEZ  off  the  coasts  of 
Washington,  Oregon,  and  California 
between  3  and  200  nm  offshore, 
bounded  on  the  north  by  the  Provisional 
International  Boimdary  between  the 
United  States  and  Canada,  and  boimded 
on  the  south  by  the  International 
Boimdary  between  the  United  States 
and  Mexico.  All  groimdfish  possessed 
between  0-200  nm  offshore  or  landed  in 
Washington,  Oregon,  or  California  are 
presumed  to  have  been  takrai  and 
retained  from  the  EEZ,  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

(9)  Routine  management  measures. 
Most  trip,  bag,  and  size  limits  in  the 
groundfish  fishery  have  been  designated 
"routine,"  which  means  they  may  be 
changed  rapidly  after  a  single  Council 
meeting.  (See  50  CFR  660.323(b).) 
Coimcil  meetings  in  2002  will  be  held 
in  the  months  of  March,  April,  June. 
September,  and  November.  Inseason 
changes  to  routine  management 
measures  are  announced  in  the  Federal 
Register.  Information  concerning 
changes  to  routine  management 
measures  is  available  from  the  NMFS 
Northwest  and  Southwest  Regional 
Offices  (see  ADDRESSES).  Changes  to  trip 
limits  are  effective  at  the  times  stated  in 
the  Federal  Register.  Once  a  change  is 
effective,  it  is  illegal  to  take  and  retain, 
possess,  or  land  more  fish  than  allowed 
under  the  new -trip  limit.  This  means 
that,  unless  otherwise  aimounced  in  the 
Federal  Register,  offloading  must  begin 
before  the  time  a  fishery  closes  or  a 
more  restrictive  trip  limit  takes  effect. 

(10)  Limited  entry  limits.  It  is 
unlawful  for  any  person  to  take  and 
retain,  possess,  or  land  groundfish  in 
excess  of  the  landing  limit  for  the  open 
access  fishery  without  having  a  valid 
limited  entry  permit  for  the  vessel 
affixed  with  a  gear  endorsement  for  the 


gear  used  to  catch  the  fish  (50  CFR 
660.306(p)). 

(11)  Operating  in  both  limited  entry 
and  open  access  fisheries.  The  open 
access  trip  limit  applies  to  any  fishing 
conducted  with  open  access  gear,  even 
if  the  vessel  has  a  valid  limited  entry 
permit  with  an  endorsement  for  another 
type  of  gear.  A  vessel  that  operates  in 
both  the  open  access  and  limited  entry 
fisheries  is  not  entitled  to  two  separate 
trip  limits  for  the  same  species.  If  a 
vessel  has  a  limited  entry  permit  and 
uses  open  gear,  but  the  open  access 
limit  is  smaller  than  the  limited  entry 
limit,  the  open  access  limit  cannot  be 
exceeded  and  counts  toward  the  limited 
entry  limit.  If  a  vessel  has  a  limited 
entry  permit  and  use  open  access  gear, 
but  the  open  access  limit  is  larger  than 
the  limited  entry  limit,  the  smaller 
limited  entry  limit  applies,  even  if  taken 
entirely  with  open  access  gear. 

(12)  Operating  in  areas  with  different 
trip  limits.  Trip  limits  for  a  species  or 

a  species  group  may  differ  in  different 
geographic  areas  along  the  coast.  The 
following  "crossover"  provisions  apply 
to  vessels  operating  in  different 
geographical  areas  that  have  different 
cumulative  or  "per  trip"  trip  limits  for 
the  same  species  or  species  group.  Such 
crossover  provisions  do  not  apply  to 
species  that  are  subject  only  to  daily  trip 
limits,  or  to  the  trip  limits  for  black 
rockfish  off  Washington  (see  50  CFR 
660.323(a)(1)).  In  2002.  the  cumulative 
trip  limit  periods  for  the  limited  entry 
and  open  access  fisheries  are  specified 
in  paragraph  A(l)(d).  but  may  be 
changed  during  the  year  if  announced  in 
the  Federal  Register. 

(a)  Going  from  a  more  restrictive  to  a 
more  libeml  area.  If  a  vessel  takes  and 
retains  any  groimdfish  species  or 
species  group  of  groimdfish  in  an  area 
where  a  more  restrictive  trip  limit 
applies  before  fishing  in  an  area  where 

a  more  liberal  trip  limit  (or  no  trip  limit) 
applies,  then  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 

(b)  Going  from  a  more  liberal  to  a 
more  restrictive  area.  If  a  vessel  takes 
and  retains  a  groundfish  species  or 
species  group  in  an  area  where  a  higher 
trip  limit  or  no  trip  limit  applies,  and 
takes  and  retains,  possesses  or  lands  the 
same  species  or  species  group  in  an  area 
where  a  more  restrictive  trip  limit 
applies,  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 

(c)  Minor  rockfish.  Several  rockfish 
species  are  designated  with  species- 
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specific  limits  on  one  side  of  the  40°10' 
N.  lat.  management  line,  and  are 
included  as  part  of  a  minor  rockfish 
complex  on  the  other  side  of  the  line. 

(i)  If  a  vessel  takes  and  retains  minor 
slope  rockfish  north  of  40°10'  N.  lat., 
that  vessel  is  also  permitted  to  take  and 
retain,  possess  or  land  splitnose  rockfish 
up  to  its  cumulative  limit  south  of 
40°10'  N.  lat.,  even  if  splitnose  rockfish 
were  a  part  of  the  landings  frtim  minor 
slope  rockfish  taken  and  retained  north 
of  40°10'  N.  lat.  [Note:  A  vessel  that 
takes  and  retains  minor  slope  rockfish. 
on  both  sides  of  the  management  line  in 
a  single  ciunulative  limit  period  is 
subject  to  the  more  restrictive 
cumulative  limit  for  minor  slope 
rockfish  during  that  period.] 

(ii)  ff  a  vessel  takes  and  retains  minor 
slope  rockfish  south  of  40°10'  N.  lat., 
that  vessel  is  also  permitted  to  take  and 
retain,  possess,  or  land  POP  up  to  its 
cumulative  limit  north  of  40°10'  N.  lat., 
even  if  POP  were  a  part  of  the  landings 
frtim  minor  slope  rockfish  taken,  and 
retained  south  of  40°10'  N.  lat. 

Note:  A  vessel  that  takes  and  retains  minor 
slope  rockfish  on  both  sides  of  the 
management  line  in  a  single  cumulative  limit 
period  is  subject  to  the  more  restrictive 
cumulative  limit  for  minor  slope  rockfish 
during  that  period. 

(iii)  If  a  vessel  takes  and  retains  minor 
shelf  rockfish  north  of  40°10'  N.  laf.,  that 
vessel  is  also  permitted  to  take  and 
retain,  possess,  or  land  chilipepper 
rockfish  and  bocaccio  up  to  their 
respective  cumulative  limits  south  of 
40°10'  N.  lat.,  even  if  either  species  is 
part  of  the  landings  bom.  minor  shelf 
rockfish  taken  and  retained  north  of 
40''10'  N.  lat. 

Note:  A  vessel  that  takes  and  retains  minor 
shelf  rockfish  on  both  sides  of  the 
management  line  in  a  single  cumulative  limit 
period  is  subject  to  the  more  restrictive 
cumulative  limit  for  minor  shelf  rockfish 
during  that  period. 

(iv)  If  a  vessel  takes  and  retains  minor 
shelf  rockfish  south  of  40°10'  N.  lat.. 
that  vessel  is  also  permitted  to  take  and 
retain,  possess,  or  land  yellowtail 
rockfish  up  to  its  respective  cumulative 
limits  nordi  of  40°10'  N.  lat.,  even  if 
yellowtail  rockfish  is  part  of  the 
landings  from  minor  shelf  rockfish 
taken  and  retained  south  of  40°10'  N. 
lat. 

Note:  A  vessel  that  takes  and  retains  minor 
shelf  rockfish  on  both  sides  of  the 
management  line  in  a  single  cumulative  limit 
period  is  subject  to  the  more  restrictive 
cumulative  limit  for  minor  shelf  rockfish 
during  that  period. 

(d)  •'DTS  complex."  For  2002,  there 
are  differential  trip  limits  for  the  "DTS 
complex"  (Dover  sole,  shortspine 


thomyhead,  longspine  thomyhead, 
sablefish)  north  and  south  of  the 
management  line  at  40°10'  N.  lat. 
Vessels  operating  in  the  limited  entry 
trawl  fishery  are  subject  to  the  crossover 
provisions  in  this  paragraph  A.(12) 
when  making  landings  that  include  any 
one  of  the  four  species  in  the  "DTS 
complex." 

(13)  Sorting.  It  is  unlawful  for  any 
person  to  "fail  to  sort,  prior  to  the  first 
weighing  after  offloading,  those 
groundfish  species  or  species  groups  for 
which  there  is  a  trip  limit,  size  limit, 
quota,  or  commercial  OY,  if  the  vessel 
fished  or  landed  in  an  area  during  a 
time  when  such  trip  limit,  size  limit, 
commercial  optimum  yield,  or  quota 
applied."  This  provision  applies  to  both 
the  limited  entry  and  open  access 
fisheries.  (See  50  CFR  660.306(h)).  The 
following  species  must  be  sorted  in 
2002: 

(a)  For  vessels  with  a  limited  entry 
permit: 

(i)  Coastwide — widow  rockfish, 
canary  rockfish,  darkblotchied  rockfish, 
yelloweye  rockfish,  shortbelly  rockfish, 
minor  nearshore  rockfish,  minor  shelf 
rockfish,  minor  slope  rockfish, 
shortspine  and  longspine  thomyhead, 
Dover  sole,  arrowtooth  flounder,  rex 
sole,  petrale  sole,  other  flatfish,  lingcod, 
sabelfish,  and  Pacific  whiting; 

Note:  Although  both  yelloweye  and 
darkblotched  rockfish  are  considered  minor 
rockfish  managed  under  the  minor  shelf  and 
minor  slope  rockfish  complexes, 
respectively,  they  have  separate  OYs  and 
therefore  must  be  sorted  by  species. 

(ii)  North  of  40°10'  N.  lat.— Pacific 
ocean  perch,  yellowtail  rockfish,  and, 
for  fixed  gear,  black  rockfish  and  blue 
rockfish; 

(iii)  South  of  40"'10'  N.  lat.— 
chilipepper  rockfish,  bocaccio  rockfish, 
splitnose  rockfish,  and  Pacific  sanddabs. 

(b)  For  open  access  vessels  (vessels 
without  a  limited  entry  permit): 

(i)  Coastwide — ^widow  rockfish, 
canary  rockfish,  darkblotched  rockfish, 
yelloweye  rockfish,  minor  nearshore 
rockfish,  minor  shelf  rockfish,  minor 
slope  rockfish,  arrowtooth  flounder, 
other  flatfish,  lingcod,  sablefish.  Pacific 
whiting,  and  Pacific  sanddabs; 

(u)  North  of  40''10'  N.  lat.— black 
rockfish,  blue  rockfish,  Pacific  ocean 
perch,  yellowtail  rockfish; 

(iii)  South  of  40''10'  N.  lat.— 
chilipepper  rockfish,  bocaccio  rockfish, 
splitnose  rockfish; 

(iv)  South  of  Point  Conception — 
thomyheads. 

[lA)  Limited  Entry  Trawl  Gear 
Restrictions.  Limited  entry  trip  limits 
may  vary  depending  on  the  type  of  trawl 
gear  that  is  on  board  a  vessel  during  a 


fishing  trip:  large-footrope,  small- 
footrope,  or  midwater  trawl  gear. 

(a)  Types  of  trawl  gear,  (i)  Large- 
footrope  trawl  gear  is  bottom  trawl  gear, 
as  specified  at  50  CFR  660.302  and 
660.322(b),  with  a  footrope  diameter 
larger  than  8  inches  (20  cm)  (including 
rollers,  bobbins  or  other  material 
encircling  or  tied  along  the  length  of  the 
footrope). 

(ii)  Small-footropte  trawl  gear  is 
bottom  trawl  gear,  as  specified  at  50 
CFR  660.302  and  660.322(b),  with  a 
footrope  diameter  8  inches  (20  cm)  or 
smaller  (including  rollers,  bobbins  or 
other  material  encircling  or  tied  along 
the  length  of  the  footrope),  except 
chafing  gear  may  be  used  only  on  the 
last  50  meshes  of  a  small-footrope  trawl, 
measured  frxim'the  terminal  (closed)  end 
of  the  codend.  Other  lines  or  ropes  that 
run  parallel  to  the  footrope  may  not  be 
augmented  or  modified  to  violate 
footrope  size  restrictions. 

(iii)  Midwater  trawl  gear  is  pelagic 
trawl  gear,  as  specified  at  50  CFR 
660.302  and  660.322(b)(2).  The  footrope 
of  miidwater  trawl  gear  may  not  be 
enlarged  by  encircling  it  with  chains  or 
by  any  other  means.  Ropes  of  lines 
nmning  parallel  to  the  footrope  of 
midwater  trawl  gear  must  be  bare  and 
may  not  be  suspended  with  chains  or 
other  materials. 

(b)  Cumulative  trip  limits  and 
prohibitions  by  trawl  gear  type — (i) 
Large-footrope  trawl.  It  is  unlawful  to 
take  and  retain,  possess  or  land  any 
species  of  shelf  or  nearshore  rockfish 
(defined  at  A.(21]  and  Table  1)  except 
chilipepper  rockfish  south  of  40°  10'  N. 
lat.  (as  specified  in  Table  2)  from  a 
fishing  trip  if  large-footrope  gear  is  on 
board;  this  restriction  applies  coastwide 
fitim  January  1  to  December  31.  It  is 
unlawful  to  take  and  retain,  possess  or 
land  petrale  sole,  rex  sole,  or  arro>vtooth 
flounder  from  a  fishing  trip  if  large- 
footrope  gear  is  onboard  and  the  trip  is 
conducted  at  least  in  part  between  May 
1  and  October  31;  cumulative  limits  for 
"all  other  flatfish'^  (all  flatfish  except 
those  with  cumulative  trip  limits  in 
Table  2)  are  lower  for  vessels  with  large- 
footrope  gear  on  board  throughout  the 
year.  (See  Table  2.)  It  is  unlawful  for  any 
vessel  using  large-footrope  gear  to 
exceed  large-footrope  gear  limits  for  any 
species  or  to  use  large-footrope  gear  to 
exceed  small-footrope  gear  or  midwater 
trawl  gear  limits  for  any  species.  The 
presence  of  rollers  or  bobbins  larger 
than  8  inches  (20  cm)  in  diameter  on 
board  the  vessel,  even  if  not  attached  to 
a  trawl,  will  be  considered  to  mean  a 
large-footrope  trawl  is  on  board.  Dates 
are  adjusted  for  the  "B"  platoon  (See 
A.(16)). 
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(ii)  SmaJl-footwpe  ormidwater  trawl 
gear.  Ciunulative  trip  limits  for  canary 
rockfish,  widow  rockfish,  yellowtail 
rockfish.  bocaccio,  minor  shelf  rockfish, 
minor  nearshore  rockfish,  and  lingcod, 
and  higher  cumulative  trip  limits  for 
chilipepper  rockfish  and  flatfish,  as 
indicated  in  Table  2,  are  allowed  only 
if  small-footrope  gear  or  midwater  trawl 
gear  is  used,  and  if  that  gear  meets  the 
specifications  in  paragraphs  A.(14). 

(iii)  Midwater  tmwl  gear.  Higher 
cumulative  trip  limits  are  available  for 
limited  entry  vessels  using  midwater 
trawl  gear  to  harvest  widow  or 
chilipepper  rockfish.  Each  landing  that 
contains  widow  or  chilipepper  rockfish 
is  attributed  to  the  gear  on  board  with 
the  most  restrictive  trip'  limit  for  those 
species.  Landings  attributed  to  small- 
footrope  trawl  must  not  excjeed  the 
small-footrope  limit,  and  landings 
attributed  to  midwater  trawl  must  not 
exceed  the  midwater  trawl  limit.  If  a 
vessel  has  landings  attributed  to  both 
types  of  trawl  during  a  cumulative  trip 
limit  period,  all  landings  are  counted 
toward  the  most  restrictive  gear-specific 
cumulative  limit. 

(v)  More  than  one  type  of  trawl  gear 
on  board.  The  omiulative  trip  limits  in 
Table  2  must  not  be  exceeded.  A  fishing 
vessel  may  have  more  than  one  type  of 
limited  entry  trawl  gear  on  board,  but 
the  most  restrictive  trip  limit  associated 
with  the  gear  on  board  applies  for  that 
trip  and  will  coimt  toward  the 
cumulative  trip  limit  for  that  gear. 

Example:  If  a  vessel  has  large-footrope  gear 
on  board,  it  cannot  land  yellowtail  rockfish, 
even  if  the  yellowtail  rockfish  is  caught  with 
a  small-footrope  trawl.  If  a  vessel  has  both 
small-footrope  trawl  and  midwater  trawl  gear 
on  board,  the  landing  is  attributed  to  the 
most  restrictive  gear-specific  limit,  regardless 
of  which  gear  type  was  used. 

(c)  Measurement.  The  footrope  will  be 
measured  in  a  straight  line  from  the 
outside  edge  to  the  opposite  outside 
edge  at  the  widest  part  on  any 
in&vidual  part,  including  any 
individual  disk,  roller,  bobbin,  or  any 
other  device.  , 

(d)  State  landing  receipts. 
Washington,  Oregon,  and  California  will 
require  the  type  of  trawl  gear  on  board 
with  the  most  restrictive  limit  to  be 
recorded  on  the  State  landing  receipt(s) 
for  each  trip  or  an  attachment  to  the 
State  landing  receipt. 

(e)  Gear  inspection.  All  trawl  gear  and 
trawl  gear  components,  including 
unattached  rollers  or  bobbins,  must  be 
readily  accessible  aivi  made  available 
for  inspection  at  the  request  of  an 
authorized  officer.  No  trawl  gear  may  be 
removed  from  the  vessel  prior  to 
offloading.  All  foibtropes  shall  be 


uncovered  and  clearly  visible  except 
when  in  use  for  fishing. 

(15)  Permit  transfers.  Limited  entry 
permit  transfers  are  to  take  effect  no 
earlier  than  the  first  day  of  a  major 
ciunulative  limit  period  following  the 
day  NMFS  receives  the  transfer  form 
and  original  permit  (50  CFR 
660.335(e)(3)).  Those  days  in  2002  are 
January  1,  March  1,  May  1,  July  1, 
September  1,  and  November  1,  and  are 
delayed  by  15  days  (starting  on  the  16th 
of  a  month)  for  the  "B"  platoon. 

(16)  Platooning— limited  entry  trawl 
vessels.  Limited  entry  trawl  vessels  are 
automatically  in  the  "A"  platoon,  unless 
the  "B"platoon  is  indicated  on  the 
limited  entry  permit.  If  a  vessel  is  in  the 
"A"  platoon,  its  ciunulative  trip  limit 
periods  begin  and  end  on  the  beginning 
and  end  of  a  calendar  month  as  in  the 
past.  If  a  limited  entry  trawl  permit  is 
authorized  for  the  "B"  platoon,  then 
cumulative  trip  limit  periods  will  begin 
on  the  16th  of  the  month  (generally  2 
weeks  later  than  for  the  "A"  platoon), 
unless  otherwise  specified. 

(a)  For  a  vessel  in  the  "B"  platoon, 
cumulative  trip  limit  periods  begin  on 
the  16th  of  the  month  at  001  hours,  l.t., 
and  end  at  2400  hours,  l.t.,  on  the  15th 
of  the  month.  Therefore,  the 
management  measures  announced 
herein  that  are  effective  on  January  1, 
2002,  for  the  "A"  platoon  will  be 
effective  on  January  16,  2002,  for  the 
"B"  platoon.  The  effective  date  of  any 
inseason  changes  to  the  cumulative  trip 
limits  also  will  be  delayed  for  2  weeks 
for  the  "B"  platoon,  unless  otherwise 
specified. 

(b)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  may  take  and  retain,  but 
may  not  land,  groundfish  from  January 
1,  2002,  through  January  15,  2002. 

(c)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  will  have  the  same 
cumulative  trip  limits  for  the  November 
16,  2002,  through  December  31,  2002, 
period  as  a  vessel  operating  in  the  "A" 
platoon  has  for  the  November  1,  2002, 
through  December  31,  2002  period. 

(17)  Exempted  fisheries.  U.S.  vessels 
operating  under  an  exempted  fishing 
permit  issued  under  50  CFR  part  600  are 
also  subject  to  these  restrictions,  unless 
otherwise  provided  in  the  permit. 

(18)  Application  of  requirements. 
Paragraphs  B.  and  C.  pertain  to  the 
commercial  groundfish  fishery,  but  not 
to  Washington  coastal  tribal  fisheries, 
which  are  described  in  the  section  on 
Washington  Coastal  Tribal  Fisheries  in 
this  document.  The  provisions  in 
paragraphs  B.  and  C.  that  are  not 
covered  under  the  headings  "limited 
entry"  or  "open  access"  apply  to  all 
vessels  in  the  commercial  fishery  that 
take  and  retain  groundfish,  unless 


otherwise  stated.  Paragraph  D.  pertains 
to  the  recreational  fishery. 

(19)  Commonly  used  geographic 
coordinates. 

(a)  Cape  Falcon,  OR— 45°46'  N.  lat.    . 

(b)  Cape  Lookout.  OR— 45°20'15''  N. 
lat. 

(c)  Cape  Blanco,  OR— 42°50'  N.  lat. 

(d)  Cape  Mendocino,  CA— 40°30'  N. 
lat. 

(e)  North/South  management  line — 
40°10'  N.  lat. 

(f)  Point  Arena,  CA— 38°57'30''  N.  lat. 

(g)  Pomt  Conception,  CA— 34°27'  N. 
lat. 

(h)  International  North  Pacific 
Fisheries  Commission  (INPFC)  subareas 
(for  more  precise  coordinates  for  the 
Canadian  and  Mexican  boundaries,  see 
50  CFR  660.304): 

(i)  Vancouver — U.S.  Canada  border  to 
47°30'  N.  lat. 

(ii)  Columbia— 47°30'  N.  lat. 

(iii)  Eureka— 43"'00'  to  40°30'  N.  lat. 

(iv)  Monterey— 40°30'  to  36<'0O'  N.  lat. 

(v)  Conception— 36°00'  N.  lat.  to  the 
U.S.-Mexico  border. 

(20)  Cowcod  Conservation  Areas 
rCCAsj.  Recreational  and  commercial 
fishing  for  groundfish  is  prohibited 
within  the  CCAs,  except  that 
recreational  and  commercial  fishing  for 
rockfish  and  lingcod  is  permitted  in 
waters  inside  20  fathoms  (36.9  m).  It  is 
unlawful  to  take  and  retain,  possess,  or 
land  groundfish  inside  the  CCAs.  except 
for  rockfish  and  lingcod  taken  in  waters 
inside  the  20-fathom  (36.9  m)  depth 
contour,  when  those  waters  arfe  open  to 
fishing.  Commercial  fishing  vessels  may 
transit  through  the  Western  CCA  with 
their  gear  stowed  and  groundfish  on 
board  only  in  a  corridor  through  the 
Western  CCA  bounded  on  the  north  by 
the  latitude  line  at  33°00'30''  N.  lat.,  and 
bounded  on  the  south  by  the  latitude 
line  at  32°59'30''  N.  lat. 

(i)  The  Western  CCA  is  an  area  south 
of  Point  Conception  that  is  bound  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 

33''50'  N.  lat,  119°30'  W.  long.; 

SS'SO'  N.  lat.,  118°50'  W.  long.; 

32°20'N.  lat..  118°50' W.  long.; 

32''20'N.  lat..  IIQ-'SO' W.  long.; 

33-00' N.  lat..  119°30' W.  long.; 

33''00'  N.  lat.,  119°50'  W.  long.; 

aS-SC  N.  lat..  lig-SO'  W.  long.; 

aS'SC  N.  lat.  llQ-ao'  W.  long.; 

and  connecting  back  to  33°50'  N.  lat, 
119°30'W.  long. 

(ii)  The  Eastern  CCA  is  a  smaller  area 
west  of  San  Diego  that  is  bound  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 

32''40'  N.  lat.  IIB^OO'  W.  long.; 

32''40'  N.  lat.  117°50'  W.  long.; 

32*"36'42''  N.  lat.,  117°50'  W.  long.; 

SZ-aC  N.  lat,  117''53'30''  W.  long.; 
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32°30'N.  lat.  IIB'OO'W.  long.; 

and  connecting  back  to  32°40'  N.  lat.. 
118°00'  W.  long.; 

(21)  Rockfish  categories.  Rockfish 
(except  thomyheads)  are  divided  into 
categories  north  and  south  of  40°10'  N. 
lat..  depending  on  the  depth  where  they 
most  often  are  caught:  Nearshore.  shelf, 
or  slope.  (Scientific  names  appear  in 


Table  1.)  Trip  limits  are  established  for 
"minor  rockfish"  species  according  to 
these  categories  (see  Tables  1-4). 

(a)  Nearshore  rockfish  consists 
entirely  of  the  minor  nearshore  rockfish 
species  listed  in  Table  1. 

(b)  Shelf  rockfish  consists  of  canary 
rockiish,  shortbelly  rockfish,  widow 
rockfish.  yelloweye  rockfish,  yellowtail 


rockfish,  bocaccio.  chilipepper,  cowcod. 
and  the  minor  shelf  rockfish  species 
listed  in  Tablet. 
.  (c)  Slope  rockfish  consists  of  Pacific 
ocean  perch,  splitnose  rockfish, 
darkblotched  rockfish.  and  the  minor 
slope  rockfish  species  listed  in  Table  1. 
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Table  I  -  Miaor  Rockfisb  Specks  (exclwlct  tiwniylKadc) 

North  of  40°10'N.ltt.  South  of  40*10' N.  lit 


NEARSHORE 


black,  Sebastes  melanops 

black  and  yellow.  S.  chrysolmelas 

blue,  S.  mystimis 

brown,  S.  auriculatus 

calico,  S.  dalli 

China,  S.  nebulosus 

cofiper,  S.  caurinus 

gopher,  S.  caniatus 

grass,  S.  rastrelliger 

kelp.  S.  atrovirens 

olive,  S.  serranoides 

quillback,  S.  maliger 

lrBefish,S.  serriceps 


bronzespotted.  S.  gilli 
bocaccio,  S.  paucispinis 
chameleon.  S  phillipsi 
chilipepper.  S  goodei 
cowcod.  S.  levis 
dwarf-red.  S.  rufianus 
flag.  S  rubrivinctus 
freckled.  S.  lentiginosus 
greenblotched,  S  rosenbJani 
greenspotted,  S.  chlorostictus 
greenstriped.  S.  elongatus 
halfbanded.  S.  semicinctus 
honeycomb.  S  umbrosus 
Mexican.  S.  macdonaldi 
pink.  S  eos 
pinkrose.  S.  simulator 
pygmy.  S.  wilsoni 
retfctriped.  S  pronger 
rosethom.  S  heivomaculatus 
rosy.  S.  rosaceus 
silvergrey.  S.  brevispmis 
speckled.  S  ovalis 
squarespoL  S^  hopkinsi 
starry.  S  constellatus 
slripetail.  S  saxicola 
swordspinc.  S.  ensifer 
tiger.  S  nigorcinctus 
vefmilion.  S.  miniatus 
yeOowcye.  S.  ruberrimus 


auiora.  S.  aurora 
buk.  S.  rufiis 
blackgill.  S  melanostomus 
daifcblotched.  S.  crameri 
redbanded,  S  babcocki 
rougheye.  S  aleutianus 
sharpchin.  S.  zacentrus 
shoftraker.  S.  borealis 
splitnose.  S  diploproa 
yellowniouth.  S.  reedi 


Mack,  Sebastes  melanops 

black  and  yellow.  S.  chrysolmelas 

blue,  S.  mystinus 

brown,  S.  auriculatus 

calico,  S.  dalli 

California  scorpionfish,  Scorpaena  guttata 

China,  Sebastes  nebulosus 

copper.  S.  caurinus 

gopher,  S.  camalus 

grass.  S.  rastrelliger 

kelp,  S.  atrovirens 

olive,  S.  serranoides 

quillback,  S.  nuliger 

irecfish,  S.  serriceps 


B.  Limited  Entry  Fishery 

(1)  General.  Most  species  taken  in 
limited  entry  fisheries  will  be  managed 
with  cumulative  trip  limits  (see 
paragraph  A.(l)(d)),  size  limits  (see 
paragraph  A.(6)),  and  seasons  (see 
paragraph  A.(7)).  The  trawl  fishery  has 
gear  requirements  and  trip  limits  that 
differ  by  the  type  of  trawl  gear  on  board 


(see  paragraph  A.{14)).  Cowcod 
retention  is  prohibition  in  all  fisheries 
and  groimdfish  vessels  operating  south 
of  Point  Conception  must  adhere  to  CCA 
restrictions  (see  paragraph  A.(20)). 
Yelloweye  rockfish  retention  is 
prohib/ted  in  the  limited  entry  fixed 
gear  fisheries.  Most  of  the  management 
measures  for  the  limited  entry  fishery 


are  listed  above  and  in  Tables  2  and  3, 
and  may  be  changed  during  the  year  by 
announcement  in  the  Federal  Register. 
However,  the  management  regimes  for 
several  fisheries  (nontrawl  sablefish, 
Pacific  whiting,  and  black  rockfish)  do 
not  neatly  fit  into  these  tables  and  are 
addressed  immediately  following  Tables 
2  and  3. 


SHELF 


bronzespotted,  S.  gilli 
chameleon,  S.  phillipsi 
dwarf-red.  S.  rufianus 
flag.  S.  rubrivinctus 
freckled,  S.  lentiginosus 
greenblotched,  S.  rosenUatti 
greenspotted,  S.  chlorostictus 
greenstriped,  S.  elongatus    . 
halfbanded.  S.  semicinctus 
honeycomb,  S.  umbrosus 
Mexican.  S.  macdonaldi 
pink.S.  eos 
pinkrose,  S.  simulator 
pygmy,  S.  wilsoni 
redstriped,  S.  proriger 
rosethom,  S.  heivomaculatus 
rosy.'S.  rosaceus 
silvergrey.  S.  brevispinus 
speckled,  S.  ovalis 
squarespot  S.  hopkinsi 
starry,  S.  constellatus 
stripetail,  S.  saxicola 
swordspine.  S.  ensifer 
tiger.  S  nigorcinctus 
vermilion.  S.  miniatus 
yelloweye.  S.  ruberrimus 
yellowtail.  S.  flavidus 


SLOPE 


aurora,  S.  aurora 

bank,  S.  rufiis 

blackgill,  S.  melanostomus 

darkbtolched.  S.  cramerr 

Pacific  ocean  perch  (POP),  S.  alums 

redbanded.  S.  babcocki 

rougheye,  S.  aleutianus 

sharpchin.  S.  zacentrus 

shortraker,  S.  borealis 

yellowmouth,  S.  reedi 
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BILUNG  CODE  3510-22-C 


1550 


Federal  Register /Vol.  67,  No.  8 /Friday.  January  11.  2002 /Rules  and  Regulations 


(2)  Sablefish.  The  limited  entry 
sablefish  allocation  is  further  allocated 
58  percent  to  trawl  gear  and  42  percent 
to  nontrawl  gear. 

(a)  Tmwl  trip  and  size  limits. 
Management  measin«s  for  the  limited 
entry  trawl  fishery  for  sablefish  are 
listed  in  Table  2. 

(b)  Nontrawl  (fixed  gear)  trip  and  size 
limits.  To  take,  retain,  possess,  or  land 
sablefish  during  the  primary  season  for 
the  limited  entry  fixed  gear  sablefish 
fishery,  the  owner  of  a  vessel  must  hold 
a  limited  entry  permit  for  that  vessel, 
affixed  with  both  a  gear  endorsement  for 
longline  or  trap  (or  pot)  gear,  and  a 
sablefish  endorsement.  (See  50  CFR 
663.323(a)(2)(i).)  A  sablefish 
endorsement  is  not  required  to 
participate  in  the  limited  entry  daily 
trip  limit  fishery. 

(i)  Primary  season.  The  primary 
season  begins  at  12  noon  Lt.  on  April  1, 
2002,  and  ends  at  12  noon  l.t.  on 
October  31,  2002.  There  are  no  pre- 
season or  post-season  closures.  During 
the  primary  season,  each  vessel  with  at 
least  one  limited  entry  permit  with  a 
sablefish  endorsement  that  is  registered 
for  use  with  that  vessel  may  land  up  to 
the  cumulative  trip  limit  for  each  of  the 
sablefish-endorsed  limited  entry  permits 
registered  for  use  with  that  vessel,  for 
the  tier(s)  to  which  the  pennit(s)  are 
assigned.  For  2002,  the  following  limits 
woidd  be  in  effect:  Tier  1,  36,000  lb 
(16,329  kg);  Tier  2, 16,500  lb  (7,484  kg); 
Tier  3,  9,500  lb  (4,309  kg).  All  limits  are 
in  roimd  weight.  If  a  vessel  is  registered 
for  use  with  a  sablefish-endorsed 
limited  entry  permit,  all  sablefish  taken 
after  April  1,  2002,  count  against  the 
cumulative  limits  associated  with  the 
permit(s)  registered  for  use  with  that 
vessel.  A  vessel  that  is  eligible  to 
participate  in  the  primary  sablefish 
season  may  participate  in  the  daily  trip 
limit  fishery  for  sablefish  once  that 
vessel's  primary  season  sablefish 
limit(s)  have  been  taken  or  after  October 
31, 2002,  whichever  occurs  first.  No 
vessel  may  land  sablefish  against  both 
its  primary  season  cumulative  sablefish 
limits  and  against  the  daily  trip  limit 
fishery  limits  within  the  same  24  hour 
period  of  0001  hour  l.t.  to  2400  hours 
l.t. 

(ii)  Daily  trip  limit  Daily  and/or 
weekly  sablefish  trip  limits  listed  in 
Table  3  apply  to  any  limited  entry  fixed 
gear  vessels  not  participating  in  the 
primary  sablefish  season  described  in 


paragraph  (i)  of  this  section.  North  of 
36°  N.  lat.,  the  daily  and/or  weekly  trip 
limits  apply  to  fixed  gear  vessels  that 
are  not  registered  for  use  with  a 
sablefish-endorsed  limited  entry  permit, 
and  to  fixed  gear  vessels  that  are 
registered  for  use  with  a  sablefish- 
endorsed  limited  entry  permit  when 
those  vessels  are  not  fishing  against 
their  primary  sablefish  season 
cumulative  limits.  South  of  36°  N.  lat., 
the  daily  and/or  weekly  trip  limits  for 
taking  and  retaining  sablefish  that  are 
listed  in  Table  3  apply  throughout  the 
year  to  all  vessels  registered  for  use  with 
a  limited  entry  fixed  gear  permit. 

(3)  Whiting.  Additional  regulations 
that  apply  to  the  whiting  fishery  are 
foimd  at  50  CFR  660.306  and  at  50  CFR 
660.323(a)(3)  and  (a)(4).  All  allocations 
described  in  this  section  and  the  section 
on  Washington  Coastal  Tribal  Fisheries 
in  this  document  will  not  be  finalized 
until  the  Council  finalizes  the  2002 
whiting  ABC  and  OY  at  its  March  2002 
meeting. 

(a)  Allocations.  Whiting  allocations 
will  be  based  on  the  percentages 
detailed  in  50  CFR  660.323(a)(4)(i),  and 
will  be  annoimced  inseason  when  the 
final  OY  is  aimounced. 

(b)  Seasons.  The  2002  primary 
seasons  for  the  whiting  fishery  start  on 
the  same  dates  as  in  2001,  as  follows 
(see  50  CFR  660.323(a)(3)): 

(i)  Catcher/processor  sector— May  15; 

(ii)  Mothership  sector— May  15; 

(iii)  Shore-based  sector — ^June  15 
north  of  42°  N.  lat.;  April  1  between 
42°-40°30'  N.  lat.;  April  15  south  of 
40°30'  N.  lat. 

(c)  Trip  limits,  (i)  Before  and  after  the- 
regular  season.  The  "per  trip"  limit  for 
whiting  before  and  after  the  regular 
season  for  the  shore-based  sector  is 
announced  in  Table  2,  as  authorized  at 
50  CFR  660.323(a)(3)  and  (a)(4).  This 
trip  limit  includes  any  whiting  caught 
shoreward  of  100  fathoms  (183  m)  in  the 
Eiueka  area. 

(ii)  Inside  the  Eureka  100  fin  (183  m) 
contour.  No  more  than  10,000  lb  (4,536 
kg)  of  whiting  may  be  taken  and 
retained,  possessed,  or  landed  by  a 
vessel  that,  at  any  time  during  a  fishing 
trip,  fished  in  the  fishery  management 
area  shoreward  of  the  100  fathom  (183 
m)  contour  (as  shown  on  NOAA  Charts 
18580, 18600,  and  18620)  in  the  Eureka 


area. 


(4)  Black  rockfish.  The  regulations  at 
50  CFR  660.323(a)(1)  state;  "The  trip 


limit  for  black  rockfish  [Sebastes 
melanops)  for  commercial  fishing 
vessels  using  hook-and-line  gear 
between  the  U.S.-Canada  border  and 
Cape  Alava  (48°09'30''  N.  lat.)  and 
between  Destruction  Island  (47°40'00'' 
N.  lat.)  and  Leadbetter  Point  {46°38'10r 
N.  lat.),  is  100  lb  (45  kg)  or  30  percent, 
by  weight  of  all  fish  on  board, 
whichever  is  greater,  per  vessel  per 
fishing  trip."  These  "per  trip"  limits 
apply  to  limited  entry  and  open  access 
fisheries,  in  conjimction  with  the 
cumulative  trip  limits  and  other 
management  measures  listed  in  Tables  3 
and  4.  The  crossover  provisions  at 
paragraphs  A.(12)  do  no  apply  to  the 
black  rockfish  per-trip  limits. 

C.  Trip  Limits  in  the  Open  Access 
Fishery 

(1)  General.  Open  access  gear  is  gear 
used  to  take  and  retain  groundfish  from 
a  vessel  that  does  not  have  a  valid 
permit  for  the  Pacific  Coast  groimdfish 
fishery  with  an  endorsement  for  the  gear 
used  to  harvest  the  groimdfish.  This 
includes  longline,  trap,  pot,  hook-and- 
line  (fixed  or  mobile),  set  net  and 
trammel  net  (south  of  38°  N.  lat.  only), 
and  exempted  trawl  gear  (trawls  used  to 
target  non-groundfish  species:  Pink 
shrimp 'or  prawns,  and,  south  of  Pt. 
Arena,  CA  {38°57'30''  N.  lat.),  California 
halibut  or  sea  cucumbers).  Unless 
otherwise  specified,  a  vessel  operating 
in  the  open  access  fishery  is  subject  to, 
and  must  not  exceed  any  trip  limit, 
frequency  limit,  and/or  size  limit  for  the 
open  access  fishery.  Groundfish  species 
taken  in  open  access  fisheries  will  be 
managed  with  cumulative  trip  limits 
(see  paragraph  A.(l)(d)),  size  limits  (see 
paragraph  A.  (6)),  and  seasons  (see 
paragraph  A.(7)).  Cowcod  retention  is 
proUbited  in  all  fisheries  and 
groundfish  vessels  operating  south  of 
Point  Conception  must  adhere  to  CCA 
restrictions  (see  paragraph  A.(20)). 
Yelloweye  rockfish  retention  is 
prohibited  in  all  open  access  fisheries. 
The  trip  limits,  size  limits,  seasons,  and 
other  management  measures  for  open 
access  groundfish  gear,  except  exempted 
trawl  gear,  are  listed  in  Table  '4.  The  trip 
limit  at  50  CFR  660.323(a)(i)  for  black 
rockfish  caught  with  hook-and-line  gear 
also  applies.  (The  black  rockfish  limit  is 
repeated  at  paragraph  B.(4).) 
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(2)  Groundfish  taken  with  exempted 
tiawl  gear  by  vessels  engaged  in  fishing 
for  spot  and  ridgeback  prawns, 
California  halibut,  or  sea  cucumbers. 

(a)  Trip  limits.  The  trip  limit  is  300  lb 
(136  kg)  of  groundfish  per  fishing  trip. 
Limits  in  Table  4  also  apply  and  are 
counted  toward  the  300  lb  (136  kg) 
groundfish  limit.  In  any  landing  by  a 
vessel  engaged  in  fishing  for  spot  and 
ridgeback  prawns,  California  halibut,  or 
sea  cucumbers  with  exempted  trawl 
gear,  the  amount  of  groundfish  landed 
may  not  exceed  the  amouDt  of  the  target 
species  landed,  except  that  the  amount 
of  spiny  dogfish  (Squalas  acanthias) 
landed  may  exceed  the  amount  of  target 
species  landed.  Spiny  dogfish  are 
limited  by  the  300  lb  (136  kg)  per  trip 
overall  groundfish  limit.  The  daily  trip 
limits  for  sablefish  coastwide  and 
thomyheads  south  of  Pt.  Conception 
and  the  overall  groundfish  "per  trip" 
limit  may  not  be  multiplied  by  the 
number  of  days  of  the  fishing  trip.  The 
closures  listed  in  Table  4  also  apply, 
except  for  the  species  listed  below  in 
subparagraphs  (i)  through  (v).  The 
following  sublimits  also  apply  and  are 
counted  toward  the  overall  300  lb  (136 
kg)  per  trip  groundfish  limit: 

(i)  Shell  rockfish  (including  minor 
shelf  rockfish,  widow  and  yeUov^ail) — 

(A)  Between  40°10'  N.  lat.  and  34"'27' 
N.  lat:  200  lb  (91  kg)  per  month. 

(B)  South  of  34°27'  N.  lat.:  500  lb  (227 
kg)  per  month. 

(ii)  Bocacdo  south  of  40  deg.  10'  N. 
lat.— 200  lb  (91  kg)  per  month, 
(iii)  Chilipepper  rockfish — 

(A)  Between  40°10'  N.  lat.  and  34'»27' 
N.  lat.:  500  lb  (227  kg)  per  month. 

(B)  South  of  34'*27'  N.  lat.:  2,500  lb 
(1,134  kg)  per  month. 

(iv)  Minor  nearshore  rockfish  south  of 
40  deg.  10'  N.  Lat.— 1,200  lb  (544  kg)  per 
2  months. 

(v)  Lingcod  south  of  40  deg.  10'  N. 
lat. — ^May  1  through  October  31,  2002: 
300  lb  (136  kg)  per  month,  otherwise 
closed. 

(b)  State  law.  These  trip  limits  are  not 
intended  to  supersede  any  more 
restrictive  state  law  relating  to  the 
retention  of  groundfish  taken  in  shrimp 
or  prawn  pots  or  traps. 

(c)  Participation  in  the  California 
halibut  fishery.  A  trawl  vessel  will  be 
considered  participating  in  the 
California  bialibut  fishery  if: 

'   (i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  under  50 
CFR  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt  Arena;  and 

(iii)  The  landing  includes  California 
halibut  of  a  size  required  by  California 
Fish  and  Game  Code  section  8392(a), 
which  states:  "No  California  halibut 


may  be  taken,  possessed  or  sold  which 
measures  less  than  22  inches  (56  cm)  in 
total  length,.imless  it  weighs  4  lbs 
(1.8144  kg)  or  more  in  the  round,  3  and 
one-half  lbs  (1.587  kg)  or  more  dressed 
with  the  head  on,  or  3  lbs  (1.3608  kg) 
or  more  dressed  with  the  head  off.  Total 
length  means  "the  shortest  distance 
between  the  tip  of  the  jaw  or  snout, 
whichever  extends  farthest  while  the 
mouth  is  closed,  and  the  tip  of  the 
longest  lobe  of  the  tail,  measured  while 
the  halibut  is  lying  flat  in  natiiral 
repose,  without  resort  to  any  force  other 
than  the  swinging  or  fanning  of  the 
tail." 

(d)  Participation  in  the  sea  cucumber 
fishery.  A  trawl  vessel  will  be 
considered  to  be  participating  in  the  sea 
cucumber  fishery  if: 

(i)  It  is  not  fishing  tmder  a  valid 
limited  entry  permit  issued  under  50 
CFR  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt.  Arena;  and 

(iii)  The  landing  includes  sea 
cucumbers  taken  in  accordance  with 
California  Fish  and  Game  Code,  section 
8396,  which  requires  a  permit  issued  by 
the  State  of  California. 

(3)  Groundfish  taken  with  exempted 
trawl  gear  by  vessels  engaged  in  fishing 
for  pink  shrimp. 

(a)  The  trip  limit  is  500  lb  (227  kg)  of 
groundfish  per  day,  multiplied  by  die 
number  of  days  of  the  fisbdng  trip,  but 
not  to  exceed  1,500  lb  (680  kg)  of 
groundfish  per  trip.  The  following 
sublimits  also  apply  and  are  counted 
toward  the  overall  500  lb  (227  kg)  per 
day  and  1,500  lb  (680  kg)  per  trip 
groundfish  limits: 

(i)  Canary  rockfish — 

(A)  April  1  dirough  30,  2002;  50  lb  (23 
kg)  per  month 

(B)  Starting  May  1.  2002  through 
October  31,  2002:  200  lb  (91  kg)  per 
month 

(ii)  Lingcod — ^April  1  through  October 
31,  2002:  400  lb  (181  kg)  per  month, 
with  a  Tnininiiim  size  limit  (total  length) 
of  24  inches  (61  cm) 

(iii)  Sablefish— April  1,  2002  through 
October  31,  2002:  2,000  lb  (907  kg)  per 
month. 

(iv)  Thomyheads — Closed  north  of  Pt. 
Conception  (34°27'  N.  lat.) 

(b)  All  other  groundfish  species  taken 
with  exempted  trawl  gear  by  vessels 
engaged  in  fishing  for  pink  shrimp  are 
managed  imder  the  overall  500  lb  (227 
kg)  per  day  and  1,500  lb  (680  kg)  per 
trip  groimdfish  limits.  Landings  of  these 
species  count  toward  the  per  day  and 
per  trip  groundfish  limits  and  do  not 
have  species-specific  limits. 

(c)  In  any  trip  in  which  pink  shrimp 
trawl  gear  is  used,  the  amount  of 


groimdfish  landed  may  not  exceed  the 
amount  of  pink  shrimp  landed. 

(d)  Operating  in  pink  shrimp  and 
other  fisheries  during  the  same 
cumidative  trip  limit  period. 
Notwithstanding  section  A.(ll),  a  vessel 
that  takes  and  retains  pink  shrimp  and 
also  takes  and  retains  groundfish  in 
either  the  limited  entry  or  another  open 
access  fishery  during  the  same 
applicable  ciunulative  limit  period  that 
it  takes  and  retains  pink  shrimp  (which 
may  be  1  month  or  2  months,  depending 
on  the  fishery  and  the  time  of  year),  may 
retain  the  larger  of  the  two  limits,  but 
only  if  the  limit(s)  for  each  gear  or 
fishery  are  not  exceeded  when  operating 
in  that  fishery  or  with  that  gear.  The 
limits  are  not  additive;  the  vessel  may 
not  retain  a  separate  trip  limit  for  each 
fishery. 

D.  Recreational  Fishery 

(1)  California.  (Note:  California  law 
provides  that,  in  times  and  area  when 
the  recreational  fishery  is  open,  there  is 
a  20-fish  bag  limit  for  all  species  of 
finfish,  within  which  no  more  than  10 
fish  of  any  one  species  may  be  taken  or 
possessed  by  any  one  person.)  For  each 
person  engaged  in  recreational  fishing 
seaward  of  California,  the  following 
seasons  and  bag  limits  apply: 

(a)  Rockfish — (i)  Cowcod  Conservation 
Areas.  Recreational  fishing  for 
groimdfish  is  prohibited  vrithin  the 
CCAs.  as  described  above  at  A.(20), 
except  that  fishing  for  rockfish  is 
permitted  in  waters  inside  the  20- 
fathom  (37  m)  depth  contour  within  the 
CCAs  from  March  1  through  October  31, 
2002,  subject  to  the  bag  limits  in 
pariffiraph  (iii)  of  this  section. 

(iirSeosojns.  North  of  40°10'  N.  lat., 
recreational  fishing  for  rockfish  is  open 
from  January  1  through  December  31. 
South  of  40°10'  N.  lat.  and  north  of 
Point  Conception  (34''27'  N.  lat.), 
recreational  fishing  for  rockfish  is 
closed  from  March  1  through  April  30, 
and  from  November  1  through 
December  31.  This  area  is  also  closed  to 
recreational  rockfish  fishing  from  May  1 
through  June  30  and  from  September  1 
throi^  October  31,  except  that  fishing 
for  rockfish  is  permitted  inside  the  20 
fathom  (37  m)  depth  contour,  subject  to 
the  bag  limits  in  paragraph  (iii)  of  this 
section,  except  that  Iracaccio,  canary 
rockfish  and  yelloweye  rockfish 
retention  is  prohibited.  South  of  Point 
Conception  (34°27'  N.  lat.).  recreational 
fishing  for  rockfish  is  closed  from 
January  1  through  February  28  and  from 
November  1  through  December  31. 
Recreational  fishing  for  cowcod  is 
prohibited  all  year  in  all  areas. 

(iii)  Rag  limits,  boat  limits,  hook 
limits.  In  times  and  areas  when  the 
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recreational  season  for  rockfish  is  o[)en, 
there  is  a  2-hook  limit  per  fishing  line, 
and  the  bag  limit  is  10  rockfish  per  day, 
of  which  no  more  than  2  may  be 
bocaccio,  no  more  than  1  may  be  canary 
rockfish,  and  no  more  than  1  may  be 
yelloweye  rockfish.  No  more  than  2 
yelloweye  rockfish  may  be  retained  per 
vessel.  Cowcod  may  hot  be  retained. 
Bocaccio,  canary  rockfish,  and 
yelloweye  rockfish  may  not  be  retained, 
and  no  more  than  2  shelf  rockfish  may 
be  retained,  in  the  area  between  40°10' 
N.  lat.  and  Point  Conception  (34''27'  N. 
lat.)  from  May  1  through  June  30,  or 
September  1  through  October  31.  (Note: 
California  scorpionfish  are  subject  to 
California's  10  fish  bag  limit  per  species, 
but  are  not  counted  toward  the  10 
rockfish  bag  limit.)  Multi-day  limits  are 
authorized  by  a  valid  permit  issued  by 
California  and  must  not  exceed  the  daily 
limit  multiplied  by  the  number  of  days 
in  the  fishing  trip. 

(iv)  Size  limits.  The  follovring  rockfish 
size  limits  apply:  bocaccio  may  be  no 
smaller  than  10  inches  (25  cm);  and 
California  scorpionfish  may  be  no 
smaller  than  10  inches  (25  cm). 

(v)  Dressing/Fileting.  Rockfish  skin 
may  not  be  removed  when  fileting  or 
otherwise  dressing  rockfish  taken  in  the 
recreational  fishery.  The  following 
rockfish  filet  size  limits  apply:  bocaccio 
filets  may  be  no  smaller  than  5  inches 
(12.8  cm);  California  scorpionfish  filets 
may  be  no  smaller  than  5  inches  (12.8 
cm);  and  brown-skinned  rockfish  filets 
may  be  no  smaller  than  6.5  inches  (16.6 
cm).  "Brovra-skinned"  rockfish  include 
the  following  species:  brown,  calico, 
copper,  gopher,  kelp,  olive,  speckled, 
squarespot,  and  yellowtail. 

(b)  Roundfish  (Lingcod,  cabezon,  kelp 
greenling) — (i)  Cowcod  Conservation 
Areas.  Recreational  fishing  for 
groundfish  is  prohibited  within  the 
CCAs,  as  described  above  at  A.(20), 
except  that  fishing  for  lingcod  is 
permitted  in  waters  inside  the  20 
fathom  (37  m)  depth  contour  within  the 
CCAs  from  March  1  through  October  31, 
2002.  subject  to  the  bag  limits  in 
paragraph  (iii)  of  this  section.  Fishing 
for  cabezon  and  kelp  greenling  is 
allowed  in  waters  inside  the  20  fathom 
(37  m)  depth  contour  within  the  CCAs 
year  round. 

(ii)  Seasons.  South  of  40''10'N.  lat. 
and  north  of  Point  Conception  (34°27' 
N.  lat).  recreational  fishing  for  lingcod 
is  closed  from  March  1  through  April 
30,  and  from  November  1  through 
December  31.  This  area  is  also  closed  to 
recreational  lingcod  fishing  from  May  1 
through  June  30  and  fit>m  September  1 
through  October  31,  except  that  fishing 
for  lingcod  is  permitted  inside  the  20 
fathom  (37  m)  depth  contour,  subject  to 


the  bag  limits  in  paragraph  (iii)  of  this 
section.  South  of  Point  Conception 
(34°27'  N.  lat.),  recreational  fishing  for 
lingcod  is  closed  from  January  1  through 
February  28  and  from  November  1 
through  December  31. 

(iii)  Bag  limits,  boat  limits,  hook 
limits.  In  times  and  areas  when  the 
recreational  season  for  lingcod  is  open, 
there  is  a  2-hook  limit  per  fishing  line, 
and  the  bag  limit  is  2  lingcod  per  day. 
Multi-day  limits  are  authorized  by  a 
valid  permit  issued  by  California  and 
must  not  exceed  the  daily  limit 
multiplied  by  the  number  of  days  in  the 
fishing  trip. 

(iv)  Size  limits.  The  following 
roundfish  size  limits  apply:  lingcod  may 
be  no  smaller  than  24  inches  (61  cm) 
total  length,  cabezon  may  be  no  smaller 
than  15  inches  (38  cm);  and  kelp 
greenling  may  be  no  smaller  than  12 
inches  (30  cm). 

(v)  Dressing/Fileting.  Cabezon  and 
kelp  greenling  taken  in  the  recreational 
fishery  may  not  be  filleted  at  sea. 
Lingcod  filets  may  be  no  smaller  than  15 
Laches  (38.1  cm). 

(2)  Oregon.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  Oregon  are  1  lingcod  per 
day,  which  may  be  no  smaller  than  24 
inches  (61  cm)  total  length;  and  10 
rockfish  per  day,  of  which  no  more  than 
1  may  be  canary  rockfish  and  no  more 
than  1  may  be  yelloweye  rockfish. 
During  the  all-depth  recreational 
fisheries  for  Pacific  halibut 
[Hippoglossus  stenolopis),  vessels  vrith 
halibut  on  board  may  not  take,  retain, 
possess  or  land  yelloweye  rockfish. 

(3)  Washington.  For  each  person 
engaged  in  recreational  fishing  seaward 
of  Washington,  the  following  seasons 
and  bag  limits  apply: 

(a)  Rockfish.  There  is  a  rockfish  bag 
limit  of  no  more  than  10  rockfish  per 
day,  of  which  no  more  than  2  may  be 
canary  rockfish,  or  no  more  than  1  may 
be  canary  rockfish  and  1  may  be 
yelloweye  rockfish.  Taking  and 
retaining  yelloweye  rockfish  is 
prohibited  from  a  vessel  with  Pacific 
halibut  retained  on  board. 

(b)  Lingcod.  Recreational  fishing  for 
lingcod  is  closed  between  January  1  and 
April  15,  and  between  October  16  and 
December  21,  When  the  recreational 
season  for  lingcod  is  open,  there  is  a  bag 
limit  of  2  lingcod  per  day,  which  may 
be  no  smaller  than  24  inches  (61  cm) 
total  length. 

Washington  Coastal  Tribal  Fisheries  - 

The  basis  for  and  background 
information  on  groundfish  allocations 
harvest  by  the  four  Washington  Coastal 
Tribes  (Makah,  Quileute,  Hob,  and 
Quinault)  with  treaty  rights  to 


groundfish  is  described  in  the  proposed 
rule  to  implement  the  2002  groundfish 
specifications  and  management 
measures  in  the  Proposed  Rules  section 
of  the  January  1 1 ,  2002  issue  of  the 
Federal  Register. 

The  Assistant  Administrator  (AA) 
announces  the  following  tribal 
allocations  for  2002,  including  those 
that  are  the  same  as  in  2001.  Trip  limits 
for  certain  species  were  recommended 
by  the  tribes  and  the  Qauncil  and  are 
specified  here  with  the  tribal 
allocations. 

A.  Sablefish 

The  tribal  allocation  is  424  mt.  10 
percent  of  the  total  catch  OY,  less  3 
percent  estimated  discard  mortality. 

B.  Rockfish 

(1)  For  the  commercial  harvest  of 
black  rockfish  off  Washington  State,  a 
harvest  guideline  of:  20,000  lb  (9,072  kg) 
north  of  Cape  Alava  (48°09'30''  N.  lat.) 
and  10,000  lb  (4,536  kg)  between 
DestrucUon  Island  (47°40'00'  N.  lat.) 
and  Leadbetter  Point  (46°38'10''  N.  lat). 

(2)  Thomyheads  are  subject  to  a  300 
lb  (136  kg)  trip  limit. 

(3)  Canary  rockfish  are  subject  to  a 
300  lb  (136  kg)  trip  limit. 

(4)  Yelloweye  rockfish  are  subject  to 
a  100  lb  (45  kg)  trip  limit. 

(5)  Yellowtail  rockfish  taken  in  the 
tribal  mid-water  trawl  fisheries  are 
subject  to  a  cumulative  limit  of  30,000 
lb  (13,608  kg)  per  two-month  period. 
Landings  of  widow  rockfish  must  not 
exceed  10  percent  of  the  weight  of 
yellowtail  rockfish  landed  in  any  two- 
month  period.  These  limits  may  be 
adjusted  by  an  individual  tribe  inseason 
to  minimize  the  incidental  catch  of 
canary  rockfish  and  widow  rockfish. 

(6)  Other  rockfish,  including  minor 
nearshore,  minor  shelf,  and  minor  slope 
rockfish  groups  are  subject  to  a  300  lb 
(136  kg)  trip  limit  per  species  or  species 
group,  or  to  the  non-tribal  limited  entry 
trip  limit  for  those  species  if  those  limits 
are  less  restrictive  than  300  lb  (136  kg) 
per  trip. 

(7)  Rockfish  taken  during  open 
competition  tribal  commerciaJ  fisheries 
for  Pacific  halibut  will  not  be  subject  to 
trip  limits. 

C.  Lingcod 

Lingcod  are  subject  to  a  300  lb  (136 
kg)  daily  trip  limit  and  a  900  lb  (408  kg) 
weekly  limit. 

D.  Pacific  whiting 

Whiting  allocations  will  be 
announced  when  the  final  OY  is 
announced. 
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Classification 

These  final  management  measures  for 
January  1  through  February  28,  2002  are 
issued  under  the  authority  of,  and  are  in 
accordance  with,  the  Magnuson-Stevens 
Act  and  50  CFR  parts  600  and  660 
subpart  G  (the  regulations  implementing 
theFMP). 

The  January-February  management 
measures  are  intended  to  protect 
overfished  and  other  depressed  stocks 
and  meet  the  Council's  overfished  stock 
rebuilding  goals  while  also  allowing  as 
much  harvest  of  healthy  stocks  as 
possible.  As  previously  explained,  delay 
in  implementation  of  diese  regulatory 
measures  could  cause  harm  to  some 
stocks,  as  fishing  will  continue  using 
2001  management  measures  until  the 
implementation  of  these  regulations, 
possibly  allowing  the  overfishing  of 
some  stocks.  Delay  in  publishing  these 
measures  could  require  imnecessarily 
restrictive  measures  later  in  the  year  to 
make  up  for  the  late  implementation, 
leading  to  higher  fish  prices  and  fewer 
fish  available  for  sale  to  the  public  as 
well  as  further  reduced  emplojnment  of 
the  groundfish  fleet.  Much  of  the  data 
necessary  for  these  specifications  and 
management  measures  came  from  the 
2001  fisheries  year.  Because  of  the 
timing  of  the  receipt,  development, 
review,  and  analysis  of  the  fishery 
information  necessary  for  setting  the 
initial  specifications  and  management 
measures,  and  the  need  to  have  these 
management  measures  in  effect  January 
1 ,  2002  (the  beginning  of  the  2002 
fishing  year),  the  AA  finds,  imder  5 


U.S.C.  553(b)(B),  that  prior  notice  and 
the  opportunity  for  public  comment  are 
impracticable  and  contrary  to  the  public 
interest  for  the  January  1  through 
February  28,  2002,  management 
measures. 

Amendment  4  to  the  FMP, 
implemented  on  January  1, 1991, 
recognized  that  there  is  a  very  short 
time  between  when  fisheries  data    . 
become  available  and  when  annual 
management  measures  must  be  in  place. 
The  amendment  set  up  a  system  by 
which  the  interested  public  is  notified, 
through  Federal  Register  publication 
and  Council  mailings,  of  meetings  and 
of  the  development  of  these  measures 
and  is  provided  the  opportujwty  to 
comment  during  the  Council  process. 
The  public  participated  in  Groimdfish 
Management  Team,  Groimdfish 
Advisory  Subpanel,  Scientific  and 
Statistical  Committee,  and  Council 
meetings  in  September  and  November 
2001  where  these  recommendations 
were  formulated.  Additional  public 
comments  on  this  emergency  rule  and 
on  the  proposed  2002  specifications  and 
management  measiues  will  be  accepted 
for  30  days  after  publication  of  these 
documents  in  this  Federal  Register. 

As  previously  described,-  the 
interested  public  has-participated  in  the 
Council  process  to  formulate  these 
regulations.  The  Coimcil  has  provided 
information  to  the  industry  on  the  above 
management  measures  and 
specifications  through  the  newsletters 
that  it  sends  to  fishery  participants,  and 
NMFS  has  provided  notice  through  the 


U.S.  Coast  Guard's  Notice  to  Mariners, 
and  the  States  of  Washington,  Oregon, 
and  California  also  disseminate 
information.  As  previously  explained, 
there  is  a  need  to  implement  these 
management  measiu-es  on  January  1, 
2002.  Therefore,  the  AA  finds,  under  5 
U.S.C.  553(d)(3),  good  cause  not  to  delay 
the  effective  date  of  these  management 
measures. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Because  prior  notice  and  opportunity 
for  public  comment  are  not  required  for 
this  rule  by  5  U.S.C.  553,  or  any  other 
law,  the  analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable.  However,  as 
previously  described,  the  January- 
February  2002  management  measiures 
are  based  on  the  overall  analysis 
underlying  the  2002  specifications  and 
March-December  2002  management 
measures,  which  are  proposed  in  the 
Proposed  Rules  section  of  this  issue  of 
the  Federal  Register.  The  Council's 
initial  regulatory  flexibility  analysis 
prepared  for  the  2002  specifications  and 
management  measures  considers  the 
effects  of  the  January  and  February 
management  measures  on  the  fisheries. 

Dated:  December  31,  2001. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service. 

(FR  Doc.  01-32261  Filed  12-31-01;  4:46  pm) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Parts  600  and  660 

[Docket  No.  011231309-130»-01;  i.D. 
121301A] 

RIN  0648-AO69 

Magnuson-Stevens  Act  Provisions; 
Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Fishery;  Annual 
Specifications  and  Management 
Measures 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Proposed  rule,  annoimcement  of 
the  overfished  status  of  yelloweye 
rockfish;  aimoimcement  of  the  receipt  of 
exempted  fishing  permit  application; 
request  for  comments. 

SUMMARY:  NMFS  proposes  a  rule  to 
implement  the  2002  fishery 
specifications  and  management 
measures  for  groundfish  taken  in  the 
U.S.  exclusive  economic  zone  (EEZ)  and 
state  waters  off  the  coasts  of 
Washington,  Oregon,  and  Califemia. 
The  proposed  specifications  include  the 
levels  of  the  acceptable  biological  catch 
(ABC)  and  optimum  yields  (OYs).  The 
commercial  OYs  (the  total  catch  OYs 
reduced  by  tribal  allocations  and  by 
amounts  expected  to  be  taken  in 
recreational  and  compensation  fisheries) 
proposed  herein  would  be  allocated 
between  the  limited  entry  and  open 
access  fisheries.  Proposed  management 
measures  for  2002  are  intended  to 
prevent  overfishing;  rebuild  overfished 
species;  minimize  incidental  catch  and 
discard  of  overfished  and  depleted 
stocks;  provide  equitable  harvest 
opportunity  for  both  recreational  and 
commercial  sectors;  and,  within  the 
commercial  fisheries,  achieve  harvest 
guidelines  and  limited  entry  and  open 
access  allocations  to  the  extent 
practicable.  This  Federal  Register 
dociunent  also  announces  that  the 
yelloweye  rockfish  resource  is 
considered  overfished,  and  announces 
the  receipt  of  an  application  for  an 
exempted  fishing  permit  (EFP)  for  2002. 
DATES:  Comments  must  be  received  no 
later  than  5  p.m.,  local  time  (l.t.)  on 
February  11.  2002. 

ADDRESSES:  Send  comments  to  D.  Robert 
Lohn,  Administrator,  Northwest  Region 
(Regional  Administrator),  NMFS,  7600 
Sand  Point  Way  N.E.,  Bldg.  1,  Seattle, 
WA  98115-O070,  or  fax  to  206-526- 


6736;  or  Rodney  Mclnnis,  Acting 
Administrator,  Southwest  Region, 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213,  or 
fax  to  (562)  980-4047.  Conurfents  will 
not  be  accepted  if  submitted  via  E-mail 
or  the  internet.  Information  relevant  to 
this  proposed  rule,  which  includes  an 
environmental  asssessment/regulatory 
impact  review/initial  regulatory 
flexibility  analysis  (EA/RIR/IRFA),  is 
available  for  public  review  during 
business  hours  at  the  offices  of  the 
NMFS  Northwest  Regional 
Administrator  and  the  NMFS  Southwest 
Regional  Administrator,  or  may  be 
obtained  from  the  Pacific  Fishery 
Management  Council  (Coimcil),  at  7700 
NE  Ambassador  Place,  Portland,  OR 
97220,  phone:  503-326-6352. 
Additional  reports  referred  to  in  this 
dociunent  may  also  be  obtained  from 
the  Council.  Copies  of  EFP  applications 
are  available  from  NMFS  Northwest 
Region. 

Send  comments  regarding  the 
reporting  district  estimate  or  any  other 
aspect  of  the  coUection-of-information 
requirements  in  the  announcement  of 
EFPs,  including  suggestions  for 
reducing  the  burden,  to  one  of  the 
NMFS  addresses  and  to  the  Office  of. 
Management  and  Budget  (OMB), 
Washington,  DC  20503.  (ATTN:  NOAA 
Desk  Officer). 

FOR  FURTHER  INFORMATION  CONTACT: 
Yvonne  deReynier  or  Becky  Renko 
(Northwest  Region,  NMFS).  phone:  206- 
526-6140;  fax:  206-526-6736  and;  E- 
mail:  yvonne.dereyniet®noaa.gov, 
becky.renko@noaa.gov  or  Svein  Fougner 
(Southwest  Region,  NMFS)  phone:  562- 
980-4000;  fax:  562-980-4047  and;  E- 
mail:  svein.fougner@noaa.gov. 

Electronic  Access 

This  proposed  rule  also  is  accessible 
via  the  Internet  at  the  Office  of  the 
Federal  Register's  Web  site  at  http:// 
www.access.gpo.gov/su —  docs/aces/ 
acesl40.htnil.  Backgroimd  information 
and  dociunents  are  available  at  the 
NMFS  Northwest  Region  Web  site  at 
http://www.nwr.noaa.gov.lsustfsh/ 
gdfsh01.htm  and  at  the  Coimcil's  Web 
site  at  http:/ /www, pcouncil.org. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  FMP  requires  that  fishery 
specifications  for  groundfish  be 
annually  evaluated,  and  revised  as 
necessary,  that  OYs  be  specified  for 
species  or  species  groups  in  need  of 
particular  protection,  and  that 
management  measures  designed  to 
achieve  the  OYs  be  published  in  the 
Federal  Register  and  made  effective  by 


January  1,  the  beginning  of  the  fishing 
year.  The  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act)  and  the  FMP 
require  that  NMFS  implement  actions  to 
prevent  overfishing  and  to  rebuild 
overfished  stocks. 

Since  1990,  the  Council  has 
developed  annual  specifications  and 
management  measiues  in  a  two-meeting 
process  (usually  its  September  and 
November  meetings)  followed  by  a 
NMFS  final  action  published  in  the 
Federal  Register  and  made  available  for 
public  conunent  and  correction  after  the 
effective  date  of  the  action.  Each  year, 
specifications  and  management 
measures  are  effective  until  the 
specifications  and  management 
measures  for  the  following  year  are 
published  and  effective.  In  2001,  NMFS 
was  challenged  on  this  process  in 
Natural  Resources  Defense  Council,  Inc. 
V.  Evans.  2001  WL  1246622  (N.D.Cal. 
2001)  and  the  court  ordered  NMFS  to 
provide  prior  public  notice  and  allow 
public  comment  on  the  annual 
specifications.  NMFS  is  publishing  the 
2002  specifications  and  management 
measures  initially  as  a  proposed  rule 
available  for  a  30-day  public  comment, 
to  be  followed  by  a  final  rule. 

The  Council  finalized  its  2002 
specifications  and  management 
measures  recommendations  at  its 
October  28  through  November  2,  2001 
meeting  in  Millbrae,  CA.  Because  NMFS 
did  not  have  enough  time  to  publish  a 
proposed  rule  on  the  Council's 
recommendations,  receive  public 
conunents,  and  publish  all  of  a  final  rule 
by  the  scheduled  start  of  the  fishery  on 
January  1,  2002,  NMFS  also  publishes  a 
final  emergency  rule  today's  Federal 
Register  that  finalizes  and  makes 
effective  the  groundfish  management 
measiues  for  January  1  through' 
February  28,  2002.  As  a  result,  this 
proposed  rule  addresses  the  2002 
specifications  (ABCs  and  OYs)  and  the 
management  measures  for  March 
through  December  2002.  Specifications 
and  management  measures  proposed  for 
2002  are  designed  to  constrain  direct 
and  incidental  mortality  in  order  to 
rebuild  overfished  stocks  and  to  prevent 
overfishing  and  to  achieve  as  much  of 
the  OYs  as  practicable  for  healthier 
groundfish  stocks  managed  under  the 
FMP. 

Diuing  2002,  NMFS  and  the  Coimcil 
will  develop  a  means  to  incorporated 
the  Council's  development  of  annual 
specifications  and  management 
measures  into  the  proposed  and  final 
rulemalung  process  required  by  the 
Court's  order. 
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/.  Proposed  Specifications 

Proposed  fishery  specifications 
include  ABCs,  the  designation  of  OYs, 
which  may  be  represented  by  harvest 


guidelines  (HGs)  or  quotas  for  species 
that  need  individual  management,  and 
the  allocation  of  commercial  OYs 
between  the  open  access  and  limited 
entry  segments  of  the  fishery.  These 


specifications  include  fish  caught  in 
state  ocean  waters  (0-3  nautical  miles 
(nm)  offshore)  as  well  as  fish  caught  in 
the  EEZ  (3-200  nm  offshore). 
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Table  lb.   2002  OYs  for  minor  rockfish  by  depth  sub-groups 
(weights  in  metric  tons) . 


Species 


Total 

Catch 

ABC 


OY      (Total   catch) 


Total 

Catch 

OY 


Recrea- 
tional 
Estimate 


rcial 
OY 


Harvest  Guidelines 
(Total  catch) 


Limited  Entry 


Mt 


% 


Open  Access 


] 


Mt 


Minor 
Roclcfish 
North  x/ 


4,795 


3,115 


673 


2,442 


2,239 


91.7 


203 


8.3 


Nearshore 


987 


663 


324 


.161 


na 


163 


na 


Shelf 


968 


10 


958 


928 


na 


30 


na 


Slope 


1,160 


1,160 


1,150 


na 


10 


na 


Minor 
Roclcfish 
South  y/ 


3,506 


2,015 


732 


1,283 


714 


55.7 


569 


44.3 


Nearshore 


662 


532 


130 


23 


na 


107 


na 


Shelf 


714 


200 


514 


194 


na 


I   Slope     I 


320 


na 


639 


639 


497 


na 


142 


.na 


a/  ABC  applies  to  the  U.S.  portion  of  the  Vancouver  area,  except  as  noted  under 
individual  species. 

b/  Lingcod  was  designated  as  overfished  in  1999.   Coastwide,  lingcod  is  estimated  to 
be  at  15  percent  of  its  unfished  biomass.  An  assessment  was  conducted  in  2000  and 
upxlated  for  2001.  The  stock  assessment  included  parts  of  Canadian  waters,  therefore 
the  U.S.  portion  of  the  ABC  for  the  Vancouver  area  was  set  at  44  percent  of  the  total 
for  chat  area.   The  ABC  of  745  mt  was  calculated  using  an  Fnsy  proxy  of  F45%.  The 
total  catch  OY  of  577..mt  is  based  on  a  60  percent  probability  of  rebuilding  the  Steele 
to  Bmsy  by  the  year  2009.   The  total  catch  OY  is  reduced  by  326  mt,  the  amount 
that  is  estimated  to  be  taken  by  the  recreational  fishery,  resulting  in  a 
commercial  OY  of  251  mt.   The  open  access  total  catch  allocation  is  48  mt  (19 
percent  of  the  commercial  OY)  and  the  open  access  landed  catch  value  is  38  mt. 
The  limited  entry  total  catch  allocation  is  203  mt  and  the  landed  catch  value 
is  163  mt.   The  landed  catch  value  is  based  on  a  discard  mortality  rate  of  20 
percent.  Tribal  vessels  are  expected  to  land  a  small  amount  of  lingcod  (4-5  mt),  but 
do  not  have  a  specific  allocation  at  this  time. 

c/  "Other  species"  -  These  species  are  neither  coinnon  nor  inq>ortant  to  the  commercial 
and  recreational  fisheries  in  the  areas  footnoted.  Accordingly  for  convenience. 
Pacific  cod  is  included  in  the  ""other  fish"  category  for  the  areas  footnoted  and 
rockfish  species  are  included  in  either  "other  rockfish"  or  "remaining  rockfish"  for 
the  areas  footnoted  only. 

d/  A  new  Pacific  whiting  assessment  is  expected  in  early  2002.   Therefore,  final 
adoption  of  the  ABC  and  OY  is  being  deferred  until  early  2002,  when  the  results  of  the 
new  assessment  became  available. 

e/  Sablefisb  north  of  36°  N  lat.  -  A  new  sablefish  assessment  was  done  in  2001  for  the 
area  north  of  Point  Conception  (34»27'N  lat.).   Sablefish  north  of  34*>27'N  lat.  is 
estimated  to  be  between  27  percent  and  38  percent  of  its  unfished  bicMnass.   The  ABC 
for  the  surveyed  area  (4,786  mt)  is  based  on  an  environmentally  driven  model  with  an 
Etesy  proxy  of  F45%.  The  ABC  for  the  management  area  north  of  3&*V   lat.  is  4,644  mt 
(97.04  percent  of  the  ABC  from  the  surveyed  area).  The  total  catch  OY  for  the  area 
north  of  36° N  lat  is  4,367  mt,  which  is  based  on  the  application  of  the  40-10  harvest 
rate  policy,  and  is  97.04  percent  of  the  OY  from  the  surveyed  area.   The  total  catch 
OY  is  reduced  by  10  percent  for  the  tribal  set  aside  (437  mt)  and  by  24.7  mt  for 
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compensation  to  vessels  that  conducted  resource  surveys.  The  remainder  (3,906  mt)  is 
the  commercial  total  catch  OY.   The  open  access  allocation  of  9.4  percent  of  the 
commercial  OY,  results  in  an  open  access  total  catch  OY  of  367  mt.  The  limited  entry 
total  catch  OY  is  3,539  mt,  90.6  percent  of  the  commercial  OY.  The  limited  entry 
total  catch  OY  is  further  divided  with  58  percent  (2,052  mt)  allocated  to  the  trawl 
fishery  and  42  percent  (1,486  mt)  allocated  to  the  non-trawl  fishery.   Discard  rates 
will  be  applied  as  follows:  22  percent  for  limited  entry  trawl,  8  percent  for  limited 
entry  fixed  gear  and  open  access,  and  3  percent  for  the  tribal  fisheries.  The 
resulting  landed  catch  values  are:  1,601  mt  for  limited  entry  trawl,  1,367  mt  for 
limited  entry  fixed  gear,  338  mt  for  open  access,  and  424  mt  for  the  tribal  fisheries. 

f/  Sablefish  south  of  36°  N  lat.  -  The  ABC  of  333  mt  is  the  sum  of  142  mt  (2.96  percent 
of  the  ABC  from  the  new  2001  survey  based  assessment)  and  191  mt  (based  on  historical 
landings).   The  total  catch  OY  (229  mt)  is  the  sum  of  133  mt  (2.96  percent  of  the  OY 
from  the  new  2001  survey  based  assessment  with  the  application  of  the  40-10  harvest 
rate  policy)  and  96  mt  (that  portion  of  the  ABC  based  on  historical  landings  south  of 
Pt.  Conception  that  was  reduced  by  50  percent  to  address  uncertainty  due  to  limited 
information) .  There  are  no  limited  entry  or  open  access  allocations  in  the  Conception 
area  at  this  time.  The  assumed  discard  value  is  8  percent,  resulting  in  a  landed 
catch  value  of  211  mt. 

g/  Dover  sole  north  of  34<'27'N  lat.  was  assessed  as  a  unit  in  2001  and  is  estimated  to 
be  at  29%  of  its  unfished  biomass.   The  ABC  (8,510  mt)  is  based  on  an  Rnsy  proxy  of 
F40%.   Because  the  biomass  is  estimated  to  be  in  the  precautionary  zone,  the  total 
catch  OY  of  7,440  mt  is  based  on  the  application  of  the  40-10  harvest  rate  policy. 
The  OY  is  reduced  by  71.6  mt  for  compensation  to  vessels  that  conducted  resource 
surveys,  resulting  in  a  cbninercial  OY  of  7,368  mt.   Discards  are  assumed  to  be  5 
percent,  resulting  in  a  landed  catch  value  of  7,000  mt. 

h/  Petrale  sole  was  estimated  to  be  at  42  percent  of  its  unfished  biomass  following  a 
1999  assessment.   For  2002,  the  final  ABC  for  the  Vancouver -Columbia  area  (1,262  mt) 
is  based  on  an  F40%  Etasy  proxy.   The  ABCs  for  the  Eureka,  Monterey,  and  Conception 
areas  (1,500  mt)  continue  at  the  same  level  as  2001. 

i/  "Other  flatfish"  are  those  species  that  do  not  have  individual  ABC/OYs  and  include 
butter  sole,  curlfin  sole,  flathead  sole.  Pacific  sand  dab,  rex  sole,  rock  sole,  sand 
sole,  and  starry  flounder.  The  ABC  is  based  on  historical  catch  levels. 

j/  Pacfic  ocean  perch  (POP)  was  designated  as  overfished  in  1999.   The  ABC  (640  mt)  is 
based  on  the  2000  assessment  which  was  updated  for  2001.   The  total  catch  OY  (350  mt) 
is  based  on  a  70  percent  probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2042. 
The  landed  catch  value  is  294  mt.  The  landed  catch  value  is  based  on  a  discard  rate 
of  16  percent.  Tribal-vessels  are  expected  to  land  only  trace  amounts  of  POP  in  2002 
and  do  not  have  a  specific  allocation  at  this  time. 

k/  Shortbelly  rockfish  remains  an  unexploited  stock  and  is  difficult  to  assess 
quantitatively.   The  1989  assessment  provided  2  alternative  yield  calculations  of 
13,900  mt  and  47,000  mt.   NMFS  surveys  have  shown  poor  recruitment  in  most  years  since 
1989,  indicating  low  recent  productivity  and  a  naturally  declining  population  in  spite 
of  low  fishing  pressure.   The  ABC  and  OY  therefore  are  set  at  13,900  mt,  the  low  end 
of  the  range  in  the  assessment. 

1/  Widow  rockfish  was  assessed  in  2000  and  is  estimated  to  be  at  24  percent  of  its 
unfished  biomass.  Therefore,  it  was  declared  overfished  in  2001.  The  ABC  (3,727  mt) 
is  based  on  an  F50%  Rnsy  proxy.  The  OY  (856  mt)  is  based  on  a  60  percent  probability 
of  rebuilding  the  stock  to  Bmsy  within  37  years.   The  OY  is  reduced  by  3  rat  for  the 
amount  estimated  to  be  taken  as  recreational  catch,  resulting  in  a  coianercial  OY  of 
853  mt   The  conmercial  OY  is  divided  with  open  access  receiving  3  percent  (26  mt)  and 
limited  entry  receiving  97  percent  (827  mt) .   The  landed  catch  equivalent  for  the  open 
access  fishery  is  21  mt.  The  limited  entry  allocation  is  reduced  by  150  mt  for 
anticipated  bycatch  in  the  at-sea  whiting  fishery  and  an  additional  40  mt  for 
anticipated  bycatch  in  the  shore-based  sector  of  the  whiting  fishery.  The  remainder 
of  the  limited  entry  allocation  is  reduced  by  16  percent  to  account  for  discards  in 
the  trip  limit  fisheries.   The  landed  catch  equivalent,  excluding  the  at-sea  whiting 
fishery,  is  575  mt.  Tribal  vessels  are  expected  to  land  about  27  mt  of  widow  rockfish 
in  2002,  but  do  not.  have  a  specific  allocation  at  this  time. 

m/  Canary  rockfish  is  estimated  to  be  at  22  percent  of  its  unfished  biomass  in  the 
north  (north  of  Cape  Blanco)  and  8  percent  of  its  unfished  biomass  in  the  south  (south 
of  Cape  Blanco).  Canary  rockfish  was  declared  overfished  in  2000.  The  coastwide  ABC 
f228  mt)  is  based  on  an  Rnsy  proxy  of  F50%.  The  coastwide  OY  of  93  mt  (the  sum  of  73 
mt  for  the  northern  area,  plus  20  mt  for  the  southern  area)  is  based  on  a  52  percent 
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probability  of  rebuilding  the  stock  to  Bmsy  by  the  year  2056.  The  OY  is  reduced  by  5 
nt  for  research  surveys  and  44  mt  for  the  estimated  recreational  catch,  resulting  in  a 
coBBiercial  OT  of  44  mt.  The  conniercial  OY  is  divided  with  open  access  receiving  12.3 
percent  (5  mt)  and  limited  entry  receiving  87.7  percent  (39  mt) .  The  landed  catch 
value  for  the  open  access  fishery  is  4.5  mt.  The  39  mt  limited  entry  allocation  is 
further  reduced  by  3  mt  for  anticipated  bycatch  in  the  offshore  whiting  fishery.  The 
limited  entry  landed  catch  value  is  30  mt.  The  landed  catch  value  is  based  on  a 
discard  rate  of  16  percent.   However,  the  specific  open  access/limited  entry 
allocation  has  been  suspended  during  the  rebuilding  period  as  necessary  to  meet  the 
overall  rebuilding  target  while  allowing  harvest  of  healthy  stoclcs.  Tribal  vessels 
are  expected  to  land  about  2.5  mt  of  canary  roc)cfish  in  2002,  but  do  not  have  a 
specific  allocation  at  this  time. 

n/  Chilipepper  roc)cfish  -  The  ABC  (2,700  mt)  for  the  Monterey-Conception  area  is  based 
on  the  1998  stoc)c  assessment  with  the  application  of  an  F50%  Rnsy  proxy.  Because  the 
unfished  biomass  is  estimated  to  be  above  40  percent,  the  default  OY  could  be   set 
equal  to  the  ABC.   However,  the  OY  is  set  at  2,000  mt,  near  the  recent  average  landed 
catch,  to  discourage  effort  on  chilipepper,  which  is  Icnown  to  have  bycatch  of 
overfished  bocaccio  roclcfish.  The  OY  is  reduced  by  15  mt  for  the  amount  estimated  to 
be  talcen  in  the  recreational  fishery,  resulting  in  a  comnercial  OY  of  1,985  mt.  Of 
the  comnercial  OY,  open  access  is  allocated  44.3  percent  (879  mt)  and  limited  entry  is 
allocated  55.7  percent  (1,106  mt).  The  assumed  discard  is  16  percent,  resulting  in  a 
open  access  landed  catch  value  of  739  mt  and  a  limited  entry  landed  catch  value  of  929 
mt. 

o/  Bocaccio  rocJcfish  is  estimated  to  be  at  2  percent  of  its  unfished  biomass  and  was 
designated  as  overfished  in  1999.   The  ABC  of  122  mt  is  based  on  an  F50%  Rnsy  proxy. 
The  OY  (100  mt)  is  based  on  the  rebuilding  plan,  which  has  a  67%  probability  of 
rebuilding  the  stock   to  Bmsy  by  the  year  2033.   The  OY  is  reduced  by  56  mt  for  the 
amount  estimated  to  be  ta)cen  as  recreational  harvest,  resulting  in  a  44  mt  coranercial 
OY.  Open  access  is  allocated  44.3  percent  (19  mt)  of  the  coantercial  OY  and  limited 
entry  is  allocated  55.7  percent  (25  mt)  of  the  coaDercial  OY.   The  open  access  landed 
catch  value  is  16  rat  and  the  limited  entry  landed  catch  value  is  21  mt.  The  landed 
catch  value  is  based  on  a  discard  rate  of  16  percent. 

< 

p/  Splitnose  roc)cfish  -  The  2001  ABC  is  615  mt  in  the  southern  area  (Monterey- 
Conception)  .  The  461  rat  total  catch  OY  for  the  southern  area  reflects  a  25  percent 
precautionary  adjustment  because  of  the  less  rigorous  assessment  for  this  stoc)c.   In 
Che  north,  splitnose  is  included  in  the  minor  slope  roclcfish  OY.  The  assumed  discard 
IS  16  percent  for  a  landed  catch  value  of  387  rat. 

q/  Yellowcail  roclcfish  is  estimated  to  be  at  63  percent  of  its  unfished  bionass.  The 
ABC  of  3,146  mt  is  based  on  a  2000  stoc)c  assessment  for  the  Vancouver-Columbia-EureJca 
areas  with  an  FJnsy  proxy  of  F50% .   The  OY  (3,146  mt)  was  set  equal  to  the  ABC.  To 
derive  the  commercial  OY  (3,131  mt)  the  total  catch  OY  is  reduced  by  15  mt,  the  amount 
estimated  to  be  ta)cen  in  the  recreational  fishery.   The  open  access  allocation  (260 
mt)  IS  8.3  percent  of  the  comnercial  OY.   The  limited  entry  allocation  (2,871  mt)  is 
5>1.7  percent  the  coranercial  OY.   For  anticipated  bycatch  in  the  at-sea  whiting 
fishery,  400  mt  is  subtracted  from  the  limited  entry  allocation.  An  additional  150  mt 
IS  deducted  for  the  shore-based  whiting  fishery.   The  remainder  (2,471  mt)  is  further 
reduced  by  20  percent  for  assumed  discard.   The  limited  entry  landed  catch  equivalent, 
excluding  the  at-sea  whiting  fishery,  is  2,007  mt.   The  open  access  landed  catch 
equivalent  is  218  rat,  given  the  assumed  discard  of  16  percent.   Tribal  vessels  are 
expected  to  land  about  300  mt  of  yellowtail  roc)cfish  outside  their  directed  whiting 
fis.^ery  in  2002,  but  do  not  have  a  specific  allocation  at  this  time. 

r/  Shortspine  thornyhead  -  A  new  assessment  was  done  for  shortspine  thomyhead  in  2001 
ar.d  zhe   stocic  is  estimated  to  be  between  25  and  50  percent  of  its  unfished  bionass. 
T^e  ABC  (1,004  rat)  for  the  area  north  of  Pt.  Conception  (34'>27'N  lat.)  is  based  on  a 
TbOh    Pmsy  proxy.   The  OY  of  955  rat  is  based  on  the  new  survey  with  the  application  of 
the  40-10  harvest  policy,  resulting  in  a  coranercial  OY  of  948  mt.   Open  access  is 
allocated  0.27  percent  (3  mt)  of  the  commercial  OY  and  limited  entry  is  allocated 
99.73  percent  (945  mt)  -of  the  ccHnmercial  OY.  A  20  percent  rate  of  discard  is  applied 
to  obtain  a  limited  entry  landed  catch  value  of  757  mt.   There  is  no  ABC  or  OY  for  the 
southern  Conception  area.   Tribal  vessels  are  expected  to  land  about  1  mt  of 
shortspine  thornyheads  in,  but  do  not  have  a  specific  allocation  at  this  tint. 

s/  Longspine  thornyhead  is  estimated  to  be  aloove  40  percent  of  its  unfished  bioaass. 
The  ABC  (2,461  rat)  in  the  north  (Vancouver-Columbia-Eurelca-Monterey)  is  based  on  the 
average  of  the  3-year  individual  ABCs  at  an  F50%  Etesy  proxy..  The  total  catch  OY 
(2,461  mt)  is  set  equal  to  the  ABC.   The  OY  is  further  reduced  by  6  mt  for 
corapensation  to  vessels  that  conducted  resource  surveys,  resulting  in  a  cooBercial  OY 
of  2,455  mt.  To  derive  the  landed  catch  equivalent  of  2,037  mt,  the  limited  entry 
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allocation  is  reduced  by  17  percent  for  estimated  discards. 

t/  Longspine  thornyhead  -  A  separate  ABC  (390  rat)  is  established  for  the  northern 
Conception  area  and  is  based  on  historical  catch  for  the  portion  of  the  Conception 
area  north  of  34°27'  N.  lat.  (Point  Conception).   The  ABC  was  reduced  by  50  percent  to 
obtain  the  OY  (195  mt) ,  this  reduction  addresses  uncertainty  in  the  stoc)t  assessment 
due  to  limited  information.   There  is  no  ABC  or  OY  for  the  southern  Conception  Area. 

u/  Cowcod  in  the  Conception  area  was  assessed  in  1999  and  is  estimated  to  be  at  less 
than  10  percent  of  its  unfished  biomass.  Therefore  cowcod  was  declared  overfished  in 
2000.   The  ABC  in  the  Conception  area  (5  mt)  is  based  on  the  1999  assessment,  while 
the  ABC  for  the  Monterey  area  (19  rat)  is  based  on  average  landings  frora  1993-1997.   An 
OY  of  4,8  mt  (2.4  mt  in  each  area)  is  based  on  a  55  percent  probability  of  rebuilding 
the  stoc)c  to  Bmsy  by  the  year  2094.   Cowcod  retention  will  not  be  permitted  in  2002. 

v/  DarJcblotched  rocJcfish  was  assessed  in  2000  and  estimated  to  be  at  22  percent  of  its 
unfished  bicxnass.  .  The  stoc)c  was  declared  overfished  in  2001.  An  update  to  the 
assessment  which  incorporated  new  data  indicates  that  the  stocic  may  be  at  12  percent 
of  the  unfished  biomass.  The  ABC  of  187  mt  is  based  on  the  updated  assessment  with  an 
Fmsy  proxy  of  F50%.  The  OY  of  168  mt  is  based  on  a  70  percent  probability  of 
rebuilding  the  stocic  to  Bmsy  by  2034.   For  anticipated  bycatch  in  the  at-sea  whiting 
fishery,  5  mt  is  subtracted  from  the  limited  entry  allocation.  The  landed  catch  value 
for  the  remaining  limited  entry  fisheries  is  130  mt.   The  landed  catch  value  is  based 
on  a  discard  rate  of  20  percent.   Specific  open  access/limited  entry  allocation  has 
been  suspended  during  the  rebuilding  period  as  necessary  to  meet  the  overall 
rebuilding  target  while  allowing  harvest  of  healthy  stoclcs.  Tribal  vessels  are 
expected  to  land  minimal  amounts  of  darkblotched  roclcfish  in  2002,  but  do  not  have  a 
specific  allocation  at  this  time. 

w/  Yelloweye  roclcfish  was  assessed  in  2001  and  is  estimated  to  be  at  7  percent  of  its 
unfished  biomass  off  northern  California  and  at  13  percent  of  its  unfished  biomass  off 
Oregon,  indicating  that  it  is  overfished  at  this  time.   The  27  mt  coastwide  ABC  (5  rat 
for  the  Monterey  area  and  22  mt  for  the  areas  north  of  40°10'N  lat.)  is  based  on  an 
Fmsy   proxy  of  F50%.   As  a  precautionary  measure,  until  rebuilding  measures  can  be 
adopted,  the  coastwide  ABC  has  been  reduced  by  50  percent  to  obtain  the  OY  of  13.5  mt 
(2  5  mt  for  the  Monterey  area  and  11  rat  for  the  areas  north  of  40<'10'N  lat.)  The  OY  is 
reduced  by  8.81  mt  for  the  amount  estimated  to  be  ta)cen  as  recreational  harvest,  and  1 
rat  for  the  amount  expected  to  be  talcen  in  the  tribal  fishery,  resulting  m  a 
commercial  OY  of  3.69  mt.   Specific  open  access /limited  entry  allocation  has  been 
suspended  during  the  rebuilding  period  as  necessary  to  meet  the  overall  rebuilding  . 
target  while  allowing  harvest  of  healthy  stoclcs. 

x/  Minor  roclcfish  north  includes  the  "remaining  roclcfish"  and  "other  roclcfish" 
categories  in  the  Vancouver,  Columbia,  and  Eureka  areas  combined.   These  species 
include  "remaining  rockfish"  which  generally  includes  species  that  have  been  assessed 
by  less  rigorous  methods  than  stock  assessments,  and  "other  rockfish"  which  includes 
species  that  do  not  have  quantifiable  assessments.   The  ABC  (4,795  rat)  is  the  sum  of 
the  individual  "remaining  rockfish"  ABCs  (2,727  mt)  plus  the  "other  rockfish"  ABCs 
(2,068  mt).   The  remaining  rockfish  ABCs  continue  to  be  reduced  by  25  percent 
(F-0.75M)  as  a  precautionary  adjustment.   To  obtain  the  total  catch  OY  (3,115  mt)  the 
remaining  rockfish  ABCs  are  further  reduced  by  25  percent  with  the  exception  of  black 
rockfish  (see  footnote  aa/),  and  other  rockfish  ABCs  are  reduced  by  50  percent.   This 
was  a  precautionary  measure  due  to  limited  stock  assessment  information.  The  OY  is 
reduced  by  673  mt  for  the  amount  estimated  to  be  taken  in  the  recreational  fishery, 
resulting  in  a  comnercial  OY  of  2,442  rat.   Open  access  is  allocated  8.3  percent  (203 
mt)  of  the  comnercial  OY  and  limited  entry  is  allocated  91.7  percent  (2,239  mt)  of  the 
commercial  OY'.   The  discard  is  assumed  to  be  5  percent  for  nearshore  rockfish,"  16 
percent  for  shelf  rockfish,  and  20  percent  for  slope  rockfish,  resulting  in  a  an  open 
access  landed  catch  value  of  188  mt  and  a  limited  entry  landed  catch  value  of  1,852 
mt.  Tribal  vessels  are  expected  to  land  about  10  mt  of  minor  rockfish  (2  mt  of  minor 
nearshore  rockfish,  4  mt  of  shelf  rockfish,  and  4  mt  of  slope  rockfish)  in  2002,  but 
do  not  have  a  specific  allocation  at  this  time. 

y/  Minor  rockfish  south  includes  the  "remaining  rockfish"  and  "other  rockfish" 
categories  in  the  Monterey  and  Conception  areas  combined.   These  species  include 
"remaining  rockfish"  which  generally  includes  species  that  have  been  assessed  by  less 
rigorous  methods  than  stock  assessments,  and  "other  rockfish"  which  includes  species 
that  do  not  have  quantifiable  assessments.  The  ABC  (3,506  mt)  is  the  sua  of  the 
individual  "remaining  rockfish"  ABCs  (854  mt)  plus  the  "other  rockfish"  ABCs  (2,652). 
The  remaining  rockfish  ABCs  continue  to  be  reduced  by  25  percent  (F-0.75M)  as  a 
precautionary  adjustment.  To  obtain  total  catch  OY  (2,015  mt),  the  remaining  rockfish 


1564 


Federal  Register/Voi.  67,  No.  8/Friday,  January  11,  2002 / Proposed  Rules 


ABCs  are  further  reduced  by  25  percent,  with  the  exception  of  blackgill  rockfish  (see 
footnote  bb/),  and  the  other  rockfish  ABCs  w«re  reduced  by  50  percent.  This  was  a 
precautionary  measure  due  to  limited  stock  assessment  information.   The  OY  is  reduced 
by  732  mt  for  the  amount  estimated  to  be  taken  in  the  recreational  fishery,  resulting 
in  a  commercial  OY  of  1,283  mt.  Open  access  is  allocated  44.3  percent  (569  mt)  of  the 
commercial  OY  and  limited  entry  is  allocated  55.7  percent  (714  mt)  of  the  comtercial 
OY.  The  discard  is  assumed  to  be  5  percent  for  nearshore  rockfish,  16  percent  for 
shelf  rockfish,  and  20  percent  for  slope  rockfish,  resulting  in  an  open  access  landed 
catch  value  of  484  mt  and  a  limited  entry  landed  catch  value  of  582  mt. 

2.1   Bank  rockfish  -  The  ABC  of  350  mt  is  based  on  a  2000  assessment  for  the  Monterey 
and  Conception,  areas.  This  stock  contributes  263  mt  towards  the  minor  rockfish  OY  in 
the  south. 

aa/  Black  rockfish  -  The  ABC  (1,115  mt)  which  is  based  on  a  2000  assessment,  is  the 
sum  of  the  assessment  area  (615  mt)  plus  the  average  catch  in  the  unassessed  area  (500 
mt) .   To  obtain  the  OY  for  the  southern  portion  of  this  area,  the  ABC  has  been  reduced 
by  50  percent  as  a  precautionary  measures  due  to  limited  information.   For  the 
assessed  area  the  OY  was  set  equal  to  the  ABC.  This  stock  contributes  865  mt  towards 
the  minor  rockfish  OY  in  the  north. 

bb/  Blackgill  rockfish  is  estimated  to  be  at  51  percent  of  its  unfished  biomass.  The 
ABC  (343  mt)  is  the  sum  of  the  Conception  area  ABC  of  268  mt,  based  on  the  1998 
assessment  with  an  Ftasy  proxy  of  F50%,  and  the  Monterey  area  ABC  of  75  mt.   This  stock 
contributes  306  mt  towards  minor  rockfish  south  (268  mt  for  the  Conception  area  ABC 
and  38  mt  for  the  Monterey  area) .  The  OY  for  the  Monterey  area  is  the  ABC  reduced  by 
50  percent  for  precautionary  measures  because  of  lack  of  information. 


cc/  "Other  rockfish"  includes  rockfish  species  listed  in  50  CFR  660.302  and  California 
scorpionfish.  The  ABC  is  based  on  the  1996  review  of  coomercial  Sebastes  landings  and 
includes  an  estimate  of  recreational  landings.  These  species  have  never  been 
quantifiably  assessed.   Beginning  in  2002,  an  ABC  and  OY  have  been  specified  for 
yelloweye  rockfish,  in  the  Monterey  and  Conception  areas.  Therefore,  it  has  been 
removed  from  the  "other  rockfish"  category. 


dd/  "Other  fish*  includes  sharks,  skates,  rays, 
groundfish  species  noted  above  in  footnote  c/. 


ratfish,  morids,  grenadiers,  and  other 


■UMQ  COOe  3510-22-C 

ABC  Policy  and  Overfishing 

Each  fishing  year,  the  Council 
assesses  the  biological  condition  of  the 
Pacific  Coast  groundfish  fishery, 
develops  estimates  of  the  ABC  for  major 
groundfish  stocks,  and  identifies  harvest 
levels  or  OYs  for  the  species  or  species 
groups  that  it  proposes  to  manage. 

The  Magniison-Stevens  Act  requires 
an  FMP  to  prevent  overfishing. 
Overfishing  is  defined  in  the  National 
Standard  Guidelines  (50  CFR  part  600, 
subpart  D)  as  exceeding  the  fishing 
mortality  rate  (F)  needed  to  produce  the 
maximum  sustainable  yield  (MSY). 
When  setting  the  2002  ABCs,  the 
Council  maintained  a  policy  of  using  a 
default  harvest  rate  as  a  proxy  for  the 
fishing  mortality  rate  (Fmsy)  that  is 
expected  to  achieve  the  MSY.  The  OYs 
were  then  set  at  levels  that  are  expected 
to  prevent  overfishing,  equal  to  or  less 
than  the  ABCs. 

The  ABC  for  a  species  or  species 
group  is  generally  derived  by 
multiplying  the  harvest  rate  prtKcy  by 
the  current  estimated  biomass.  In  2002, 
the  Ck>uncil  continued  to  use  default 


harvest  rate  proxies  recommended  by 
the  Council's  Scientific  and  Statistical 
Committee  (SSC)  for  2001.  See  the  final 
rule  for  the  2001  annual  specifications 
and  management  measures  published 
on  January  11,  2001  (66  FR  2338).  These 
recommended  harvest  rate  proxies  are: 
F40%  for  flatfish  and  whiting,  F50%  for 
rockfish  (including  thomyheads),  and 
F45%  for  other  groundfish  such  as 
sablefish  and  lingcod.  The  FMP  allows 
default  harvest  rate  proxies  to  be 
modified  as  scientific  knowledge 
improves  for  a  particular  species. 

A  harvest  or  fishing  mortality  rate  can 
mean  very  different  things  for  different 
stocks  because  that  rate  is  dependent  on 
the  productivity  of  a  particular  species. 
For  ^t  growing  stocks,  those  with  a 
strong  ability  to  maintain  moderate 
recruitment  levels  even  when  the 
spawning  biomass  is  reduced,  a  higher 
fishing  mortality  rate  may  be  used,  such 
as  F40%.  A  rate  of  F40%  can  be 
explained  as  that  which  reduces 
spawning  potential  per  female  to  40 
percent  of  what  it  would  have  been 
under  natural  conditions  (if  there  were 
no  mortality  due  to  fishing),  and  is 
therefore  a  more  aggressive  rate  than 


F45%  or  F50%.  Harvest  rate  policies 
must  accoimt  for  several  complicating 
factors,  including  the  relative  fecundity 
of  mature  individuals  over  time,  and  the 
optimal  stock  size  for  the  highest  level 
of  productivity  within  that  stock. 

For  some  groundfish  species,  there 
may  be  little  or  no  detailed  biological 
data  available  on  which  to  base  ABCs, 
and  only  rudimentary  assessments  were 
prepared;  for  other  species,  the  ABC 
levels  may  be  established  only  on  the 
basis  of  historical  landings.  As  in  2001, 
precautionary  measiu^s  continue  to  be 
taken  when  setting  ABCs  and  OYs  for 
species  with  no  assessments  or  only 
rudimentary  ones. 

The  2002  ABCs  are  based  on  the  best 
scientific  information  available  to  the 
Council  at  its  November  2001  meeting. 
The  ABCs  in  Table  1  represent  total 
fishing  mortality  (landed  catch  plus 
discards).  Whrae  the  assessments 
included  Canadian  waters,  the  ABCs 
apply  only  to  U.S.  waters.  Stock 
assessment  information  considered  in 
determining  the  ABCs  is  available  from 
the  Council  and  was  made  available  to 
the  public  before  the  Coundl's 
November  2001  meeting.  Additional 


Federal  Register /Vol.  67,  No.  8/Friday,  January  11,  2002 /Proposed  Rules 


1565 


information  can  be  found  in  the  EA/ 
RIR/IRFA  prepared  by  the  Council  for 
this  action  and  in  documents  from  the 
September  and  November  2001  Council 
meetings  (see  ADDRESSES). 

OY  Pohcy 

In  1999,  the  Council  adopted  the  "40- 
10  precautionary  policy"  for  setting 
OYs.  The  40-10  policy  is  intended  to 
prevent  species  from  becoming 
overfished.  According  to  the  Council's 
OY  policy,  if  a  stock  biomass  is  larger 
than  the  biomass  needed  to  produce 
MSY  (Bmsy),  the  OY  may  be  set  equal 
to  or  less  than  ABC.  The  Council  uses 
40  percent  as  a  default  proxy  for  the 
Bmsy,  also  referred  to  as  B40%.  See  the 
final  rule  for  the  1999  annual 
specifications  and  management 
measiues  published  on  January  8, 1999 
(64  FR  1316).  A  stock  with  a  current 
biomass  between  25  percent  of  the 
unfished  level  and  Bmsy  (the 
precautionary  threshold)  is  said  to  be  in 
the  "precautionary  zone."  The  Council's 
default  OY  harvest  policy  reduces  the 
fishing  mortality  rate  when  a  stock  is  at 
or  below  its  precautionary  threshold. 
The  further  the  stock  is  below  the 
precautionary  threshold,  the  greater  the 
reduction  in  OY  will  be  relative  to  the 
ABC,  until,  at  B10%,  the  OY  would  be 
set  at  zero.  This  is,  in  effect,  a  default 
rebuilding  policy  that  will  foster  quicker 
retiun  to  the  Bmsy  level  than  would 
fishing  at  the  ABC  level. 

The  Council  may  reconunend  setting 
the  OY  higher  than  what  the  default  OY 
harvest  policy  specifies,  if  justified,  as 
long  as  file  OY  does  not  exceed  the  ABC 
(Fmsy  harvest  rate)  and  it  is  consistent 
with  the  requirements  of  the  Magnuson- 
Stevens  Act  and  the  National  Standard 
Guidelines.  Additional  precaution  may 
■  be  added  on  a  case-by-case  basis 
regardless  of  the  stock's  current  biomass 
level,  if  warranted  by  uncertainty  in  the 
data  or  by  higher  risks  of  being 
overfished. 

If  a  stock  falls  below  25  percent  of  its 
unfished  biomass  (B25%),  it  is 
considered  overfished,  and  the 
Magnuson-Stevens  Act  requires  the 
Council  to  develop  a  rebuilding  plan 
within  1  year.  Rebuilding  plans  for 
overfished  species  have  stock-specific 
allowable  harvest  rates,  which  are 
intended  to  rebuild  the  stock  within  a 
specified  time  period. 

Precautionary  measures  continue  to  ' 
be  taken  when  setting  the  OYs  for 
species  that  have  no  or  only 
rudimentary  assessments.  Since 
implementation  of  the  2000 
specifications,  ABCs  have  been  reduced 
by  25  percent  to  set  OYs  for  tho^e 
species  with  less  rigorous  stock 
assessments,  and  by  50  percent  to  set 


OYs  for  those  species  with  no  stock 
assessment. 

2002  ABCs  and  OYs 

Species  with  ABCs  and  OYs  in  2001 
continue  to  have  ABCs  and  OYs- in 
2002.  New  assessments  were  completed 
and  new  ABCs  and  OYs  were  developed 
for  sablefish,  Dover  sole,  and  shortspine 
thomyhead  north  of  Point  Ck)nception 
(34°27'  N.  lat.;)  and  for  yelloweye 
rockfish  in  the  Monterey,  Eureka  and 
Columbia  (waters  off  Oregon  only) 
areas.  A  new  assessment  was  also 
prepared  for  black  rockfish  off  southern 
Oregon  to  40°10'  N.  lat.;  however,  it  was 
not  available  in  time  to  complete  the 
required  review  process  and  was 
therefore  not  available  for  setting  2002 
ABCs. 

A  new  stock  assessment  was  prepared 
for  sablefish  in  2001.  The  assessment 
incorporated  new  survey  and  fishery 
data  and  extended  the  assessment  area 
south  from  36°N.  lat.  to  34°27'  N.  lat. 
(Point  Conception).  Two  different 
assessment  models  indicated  a  normal 
decline  in  biomass  since  the  late  1970s 
due  to  the  fishing  down  of  the  virgin 
stock  and  an  unexpected  decline  in 
recruitment  during  the  early  1990s.  The 
sablefish  stock  is  currently  estimated  to 
be  between  27  and  38  percent  of  the 
unfished  biomass,  depending  on  the 
assessment  scenario  and  the  basis  for 
estimating  unfished  biomass. 

A  change  in  enviroiunental  conditions 
may  have  been  responsible  for  the 
abrupt  decline  in  recruitment  in  the 
1990s,  or  this  low  recruitment  may  have 
been  the  natural  consequence  of  the 
gradual  decline  in  spawning  biomass. 
Because  of  this  uncertainty,  two  ABC 
estimates  were  produced  and  reviewed 
by  the  Coimcil:  an  ABC  of  4.786  mt 
based  upon  the  current  Fmsy  proxy  of 
F45%,  and  an  ABC  of  4,062  mt  based 
upon  a  reduced  harvest  rate  of  F50%. 
Although  sablefish  have  experienced  a 
decline  due  to  poor  recruitment  in  the 
1990's,  continuation  of  the  F45% 
harvest  rate  is  expected  to  prevent 
overfishing  if  this  recruitment  decline  is 
primarily  due  to  random  environmental 
factors.  However,  reduction  in  harvest 
rate  of  F50%,  or  lower,  will  be 
necessary  in  the  long-term  if  reduced 
spawner  abundance  has  been  the 
dominant  factor  in  causing  the  lower 
recruitment  (density-dependence).  Both 
represent  a  substantial  reduction  from 
the  current  ABC.  ff  further  analysis 
during  2002  indicates  that  the  lower 
level  is  more  appropriate,  then  the  one 
year  delay  in  implementing  the  change 
from  F45%  to  F50%  will  cause  the 
spawning  stock  at  the  beginning  of  2003 
to  be  only  slightly  smaller  (47,341  mt 
versus  47,704  mt). 


It  is  likely  that  both  enviroiunental     - 
factors  and  reduced  spawning  biomass 
affect  sablefish  recruitment,  although 
the  relative  contribution  of  each  is 
imknown.  Large  niunbers  of  juvenile 
sablefish  in  the  2001  shelf  sxuvey 
(conducted  after  the  2001  assessment 
was  completed)  suggest  that  the  fishable 
biomass  and  spawning  biomass  will 
increase  in  coming  years.  The  survival 
of  these  juvenile  sablefish  may  also  be 
improved  through  the  reduced  trawl 
opportimities  for  continental  shelf 
species  because  juvenile  sablefish  are 
commonly  found  in  shelf  areas.  The 
recent  large  year  classes  are  physical 
evidence  that  a  recruitment  scenario 
based  solely  on  low  spawning  biomass 
(density-dependent  scenario)  does  not 
fully  described  the  status  of  the 
sablefish  biomass.  Thus,  the 
environmental  scenario  may  have  merit 
as  an  explanation  for  the  low 
recruitment  during  the  1990s.  The  ABCs 
considered  by  the  Council  and  its 
advisory  panels  were  based  on 
assessments  that  did  not  include 
projections  of  the  juvenile  fish  (animals 
that  have  not  yet  entered  the  fishery) 
from  1999  and  2000.  Therefore,  both 
ABC  options  considered  by  the  Council 
were  prudent  reductions  from  the  2001 
ABC  level  (7,661  mt)  and  until  new 
information  validates  the  recent 
recruitment  level. 

Three  OY  options  were  considered  for 
sablefish  by  the  Council:  4.500  mt 
derived  ftt)m  the  environmentally 
driven  model,  4,000  mt  a  ramp  down 
approach  to  start  moving  toward  a  lower 
OY  strategy,  and  3,200  mt  derived  from 
the  density-dependent  model.  At  the 
Council's  September  meeting,  the  SSC 
stated  a  preference  for  the  lowest  OY 
option  (3,200  mt),  because  it  was  the 
option  most  likely  to  prevent  the 
biomass  from  falling  below  the 
rebuilding  threshold  {B25%)  within  the 
next  five  years.  The  SSC  also 
recommended  that  the  Council  consider 
moving  towards  a  more  conservative 
Fmsy  proxy.  At  the  Council's  November 
meeting,  NMFS  scientists  presented 
preliminary  data  from  the  2001  shelf 
survey  that  suggests  that  the  fishable 
biomass  and  spawning  biomass  will 
increase  in  coming  years.  In  addition, 
public  testimony  indicated  that  more 
smaller  sablefish  have  been  seen  in 
catches  during  the  2001  fishing  year. 
The  SSC  did  not  revise  its  OY 
recommendation  to  the  Council  after 
receiving  this  new  information. 

The  Council  majority  agreed  that 
information  on  juvenile  sablefish 
occiurence  in  the  shelf  survey  and  in 
commercial  landings  is  so  strong  that  it 
supported  the  environmental- 
recruitment  scenario  while  still  being 
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precautionary.  Therefore,  the  Council 
recommended  adopting  a  4,500  mt  OY, 
based  on  the  environmentally  driven 
recruitment  scenario  with  the 
application  of  the  40-10  harvest  policy 
to  reduce  the  risk  of  overfishing.  The 
Council  asked  that  NMFS  prepare  a 
revised  assessment  that  incorporates  the 
2001  survey  data  in  time  for  the 
Council's  2003  ABCs  and  OYs  setting 
process.  If  the  revised  assessment  does 
not  show  an  increase  in  recruitment  for 
2001,  the  Coimcil  expressed  interest  in 
considering  a  ramp  down  strategy 
begiiming  with  2003. 

Because  the  OY  options  before  the 
Council  were  substantial  reductions 
from  the  2001  total  catch  OY  of  6,895 
mt,  the  Council  expressed  concern 
about  the  adverse  economic  effect  on 
the  fishing  industry.  In  the  short-term 
the  4.500  mt  OY  option  is  expected  to 
have  less  of  an  adverse  economic  impact 
on  the  fishery  than  the  other  OY 
options. 

The  sablefish  spawning  biomass  is 
expected  to  slowly  decline  until  the 
large  1999  and  2000  year  classes  mature. 
The  abundance  of  these  year  classes  will 
be  monitored  with  surveys  planned  for 
summer  2002,  and  subsequent  stock 
assessments  will  provide  biological 
guidance  for  future  adjustments  to 
allowable  harvest  levels.  If  the  future 
recruitment  of  juvenile  sablefish  frt>m 
1999  and  2000  is  not  as  large  as 
estimated  and  are  followed  by  low 
recruitments  as  in  the  1990s,  then  future 
spawning  biomass  and  OYs  will  decline 
further.  If  the  recruitment  returns  to  the 
long-term  average  level  or  is  above 
average,  as  may  be  the  case  in  2001,  the 
stock  is  expected  to  increase  its 
spawning  biomass  and  the  OY  will  also 
increase. 

A  new  stock  assessment  for  Dover 
sole  was  prepared  by  scieatists  bom 
Oregon  State  University  in  2001.  This 
assessment  incorporated  new  siu^ey 
and  fishery  data  and  extended  the 
assessment  area  south  bom  36°  N.  lat. 
to  Point  Conception.  The  new 
assessment  incUcates  that  the  Dover  sole 
stock  is  at  about  29  percent  of  its 
unfished  biomass.  Recent  biomass 
estimates  appear  to  be  without  trend, 
butjbllow  a  steady  decline  since  the 
late  1950s.  The  5-year  projection  is  for 
a  relatively  stable  stock  abundance. 
However,  lower  recruitment  during  the 
1990s  indicates  a  possible  future  stock 
decline  and  provides  the  reason  for 
consideration  of  a  lower  harvest  rate. 

For  the  2001  fishery,  the  Council 
adopted  a  Fmsy  proxy  of  F40%  for 
Dover  sole  following  an  SSC 
recommendation  based  on  a  harvest  rate 
analysis  specific  to  Dover  sole.  With  the 
new  Dover  sole  assessment  in  2001.  the 


SSC  expressed  concerns  that  the  F40% 
harvest  rate  was  too  aggressive  given  the 
reduced  recruitment  levels  seen  in  the 
1990s.  Three  ABCs  based  on  alternative 
Fmsy  proxies  of  F40%,  F45%,  and 
F50%  were  considered  by  the  Council. 
The  Coimcil  determined  that  a  change 
from  the  harvest  rate  policy  introduced 
in  2001  would  require  a  new  and 
equally  thorough  evaluation  of  the  long 
term  harvest  strategy.  For  2002,  the 
Coimcil  recommended  adopting  the 
ABC  and  OY  values  (8,510  mt/7,440  mt) 
that  are  consistent  with  the  ciurent 
F40%  proxy  for  Fmsy  with  the  40-10 
precautionary  policy  adjustments.  The 
Council  expressed  support  for  the  SSC 
recommendation  for  further  evaluation 
of  the  Fmsy  proxy  used  for  Dover  sole, 
but  indicated  that  the  process  for 
preparing  and  reviewing  such 
recommendations  should  be 
maintained. 

NMFS  prepared  a  new  stock 
assessment  for  shortspine  thomyhead  in 
2001.  The  assessment  incorporated  new 
survey  and  fishery  data  and  extended 
the  assessment  area  south  bom  36°  N. 
lat.  to  Point  Conception  (34°27'  N.  lat.) 
The  stock  is  estimated  to  be  at  25  to  50 
percent  of  its  unfished  biomass.  The 
assessment  concluded  that  the 
shortspine  thomyhead  population 
shows  an  increasing  biomass  trend  and 
has  not  declined  since  the  last 
assessment.  The  Council  considered  two 
OYs:  955  tot,  the  OY  from  the  new 
assessment,  and  751  mt,  the  2001  OY 
that  was  based  on  the  assessments 
prepared  in  the  late  1990s.  Both  OY 
options  reflected  an  Fmsy  proxy  of 
F50%  with  the  application  of  the  40-10 
harvest  policy. 

The  SSC  recognized  that  the  analysis 
and  data  in  the  new  assessment  were  an 
improvement  over  the  previous 
assessment.  However,  the  SSC  also 
noted  the  high  degree  of  uncertainty  in 
the  2002  stock  projections  and  they 
considered  the  lower  OY  (751  mt)  to  be 
the  most  risk-adverse  option  before  the 
Coimcil.  The  uncertainty  associated 
with  an  incomplete  understanding  of 
biological  parameters  and  Purvey 
effectiveness  led  to  the  calculation  of  an 
alternative  shortspine  thomyhead  OY 
using  standard  precautionary  measures 
typically  used  for  species  with  less 
rigorous  stock  assessments.  The  OY 
baised  on  standatd  precautionary 
measures  was  similar  to  the  OY  bom  the 
new  assessment.  The  Council 
recognized  the  uncertainty  associated 
with  the  new  assessment,  but  noted  that 
the  new  assessment  was  more  adequate 
than  those  available  in  previous  years. 
Because  the  assessment-based  OY  was 
comparable  to  an  OY  calculated  using 
standard  precautionary  measures,  the 


Council  recommended  adopting  955  mt 
at  the  2002  OY  for  shortspine 
thomyhead. 

A  yelloweye  rockfish  assessment, 
which  integrated  fishery  and  survey 
data  bom  northern  California  and 
Oregon,  was  completed  by  Washington 
Department  of  Fish  and  Wildlife.  This 
was  the  first  time  an  assessment  was 
done  on  yelloweye  rockfish.  The 
assessment  indicated  that  there  has  been 
a  declining  biomass  trend  in  both  areas 
for  about  30  years,  with  the  last  above 
average  recruitment  occurring  in  the  late 
1980s.  The  assessment  concluded  that 
yelloweye  rockfish  is  at  about  7  percent 
of  its  unfished  biomass  in  waters  off 
northern  California  and  at  13  percent  of 
its  unfished  biomass  in  waters  off 
Oregon. 

Although  a  rebuilding  analysis  has 
not  yet  been  completed  for  yelloweye 
rockfish,  the  assessment  author  and  the 
Groundfish  Management  Team  (GMT) 
analyzed  the  recruitment  data  and 
projected  ABCs  and  OYs  for  2002 
fisheries.  They  recommended  a 
coastwide  ABC  of  27  mt  (5  mt  for  the 
Monterey  area  and  22  mt  for  the  areas 
north  of  40°10'  N.  lat.)  which  is  based 
on  an  Fmsy  proxy  of  F50%. 

In  Septemoer,  the  Council  adopted  a 
preliminary  coastwide  total  catch  OY  of 
11  mt  for  yelloweye  (2  mt  for  Monterey, 
1  for  Eureka,  and  8  for  Columbia  and 
Vancouver  areas)  based  on  an  initial 
rebuilding  analysis  and  the  application 
of  the  40+10  harvest  policy.  As  an 
interim  measure  prior  to  the 
development  of  a  rebuilding  plan,  the 
Council  recommended  reducing  the  27 
mt  ABC  by  50  percent  as  a 
precautionary  measure,  resulting  in  an 
OY  of  13.5  mt.  The  2.5  mt  difference 
between  the  two  OY  options  represents 
approximately  0.3  percent  of  the  stock 
biomass  and  is  therefore  not  expected  to 
have  an  appreciative  effect  on  the  stock 
abundance  while  a  rebuilding  analysis 
is  prepared.  The  recommended  OY  of 
13.5  is  not  expected  to  result  in  further 
overfishing  because  both  of  these 
options  are  below  the  27  mt  ABC. 

Seven  groundfish  stocks  have  been 
designated  as  "overfished"  Pacific 
ocean  perch  (POP),  bocaccio,  lingcod, 
canary  rockfish,  cowcod,  darblotched 
rockfish.  and  widow  rockfish.  With  the 
publication  of  this  document,  yelloweye 
rockfish  is  being  designated  as 
overfished.  As  noted  above,  the  OY  for 
yelloweye  rockfish  is  set  at  extremely 
low  levels  in  anticipation  of  rebuildhig 
plan  requirements  in  2003. 

The  OYs  for  3  overfished  species, 
POP.  widow  rockfish  and  dari^blotched 
rockfish  were  revised  to  be  consistent 
with  the  rebuilding  measures  for  those 
species.  For  2002:  the  POP  OY  would  be 


Federal  Register /Vol.  67,  No.  8 /Friday,  January  11,  2002  /  Proposed  Rules 


1567 


set  at  350  mt,  which  reflects  a  70 
percent  probability  of  rebuilding  by  the 
year  2042;  the  widow  rockfish  OY 
would  be  set  at  856  mt,  which  reflects 
a  60  percent  probability  of  rebuilding 
the  stock  by  the  year  2039;  and  the 
darkblotched  rockfish  OY  would  be  set 
at  168  mt.  which  reflects  a  70  percent 
probability  of  rebuilding  the  stock  by 
the  year  2034.  The  revised  rebuildii^ 
analysis  for  darkblotched  rockfish 
indicates  that  the  stock  cannot  be  rebuilt 
within  a  10  year  period;  therefore,  the 
OY  reflects  an  extended  rebuilding 
trajectory. 

To  protect  depleted  stocks  and 
minimize  the  chance  of  overfishing, 
changes  (vere  made  in  2000  that 
eliminated  the  "Sebastes  complex"  and 
created  Ae  "minor  rockfish"  categories. 
The  same  categories  will  continue  to  be 
used  for  2002.  Minor  rockfish,  species 
which  have  had  no  or  only  rudimentary 
assessments,  are  divided  into  nearshore, 
continental  shelf,  and  continental  slope 
categories  that  represent  where  they  are 
predominantly  caught.  This  strategy  is 
intended  to  keep  harvest  levels  more 
closely  in  line  with  the  allowable 
biological  catches  for  individual  species 
and  the  various  rockfish  groups. 
Grouping  the  minor  rockfish  species 
into  nearshore,  shelf,  and  slope 
categories,  allows  fishing  opportunities 
to  be  maintained  for  abundant  stocks 
while  improving  protection  for  depleted 
stocks. 

Management  measures  designed  to 
rebuild  overfished  species,  to  prevent 
overfishing,  or  to  prevent  species  frtim 
becoming  overfished  may  restrict  the 
harvest  of  relatively  healthy  stocks  that 
co-occur  with  overfished  species.  As  a 
result  of  the  constraining  management 
measures  imposed  to  protect  and 
rebuild  overfished  species,  a  number  of 
the  OYs  may  not  be  achieved  in  2002, 
particularly  for  those  shelf  rockfish 
species  that  are  not  overfished,  but 
which  are  caught  with  species  that  are 
overfished.  Derivations  of  the  ABCs  and 
OYs  for  the  individual  groundfish 
species  are  explained  in  detail  in 
Council  documents  from  their 
September  and  November  2001 
meetings  and  in  the  most  recent  stock 
assessments,  and  are  summarized  in  this 
document  in  Table  la.  Derivations  of 
commercial  harvest  guidelines,  limited 
entry  and  open  access  allocations,  and 
landed  catch  equivalents  appear  in  the 
footnotes  to  table  la,  which  are  listed  at 
the  end  of  Table  lb. 

Determinations  of  Overfished  Stocks 
and  Rebuilding  Plans 

The  status  of  the  resource  is  evaluated 
against  the  requirements  of  the 
Magnuson-Stevens  Act,  the  National 


Standard  Guidelines,  and  the  FMP.  A 
species  is  considered  by  NMFS  to  be 
overfished  if  its  current  biomass  is  less 
than  25  percent  of  the  unfished  biomass. 
The  Magnuson-Stevens  Act  requires  that 
a  rebuilding  plan  be  prepared  within  1 
year  after  the  Council  is  notified  by 
NMFS  that  a  particular  species  is 
overfished. 

Requirements  for  developing 
overfished  species  rebuilding  plans 
were  addressed  in  Amendment  12  to  the 
FMP,  which  NMFS  approved  on 
December  7.  2000  (65  FR  82947, 
December  29,  2000).  Before  Amendment 
12  was  approved,  NMFS  had  approved 
the  first  3  rebuilding  plans  for  lingcod, 
bocaccio.  and  POP  (65  FR  53646, 
September  5,  2000).  During  NMFS 
review  of  Amendment  12,  the  agency 
considered  whether  these  3  rebuilding 
plans  met  the  requirements  of 
Amendment  12  and  concluded  that  they 
did  not.  The  final  mle  to  implement 
Amendment  12  describes  NMFS's 
revocation  of  the  lingcod,  bocaccio,  and 
POP  rebuilding  plans,  as  these  plans  did 
not  meet  the  rebuilding  plan  content 
requirements  described  in  Amendment 
12  (65  FR  82947,  December  29,  2000). 
The  groundfish  fishery  has  continued  to 
operate  under  measures  implementing 
these  preliminary  rebuilding  plans  for 
lingcQ$l.  bocaccio,  and  POP.  NMFS 
instructed  the  Council  to  re-submit 
rebuilding  plans  for  these  species  by 
January  1,  2002. 

On  January  4,  2000  (65  FR  221), 
NMFS  notified  the  Council  that  cowcod 
and  canary  rockfish  were  overfished  and 
that  the  Council  must  submit  rebuilding 
plans  for  these  species  to  NMFS  by 
January  4,  2001.  On  January  11,  2001 
(66  FR'2338),  NMFS  notified  the 
Council  that  darkblotched  and  widow 
rockfish  were  overfished  and  that  the 
Council  must  submit  rebuilding  plans 
for  these  species  to  NMFS  by  January 
11.  2002. 

On  August  20,  2001,  the  Federal 
magistrate  ruled  in  National  Resources  ■ 
Defense  Council,  v.  Evans,  2001  WL 
1246622  (N.D.  Cal.  2001)  that  rebuilding 
plans  under  the  FMP  must  be  in  the 
form  of  a  plan  amendment  or  proposed 
regulations  as  specified  by  the 
Magnuson-Stevens  Act,  16  U.S.C. 
1854(e)(3).  Accordingly,  the  magistrate 
issued  an  order  setting  aside  those 
portions  of  Amendment  12  to  the  FMP 
dealing  with  rebuilding  plans. 
Amendment  12  had  provided  a 
framework  for  rebuilding  plans  that 
were  not  themselves  plan  amendments 
or  proposed  regulations.  As  a  result  of 
the  magistrate's  decision,  the  Coimcil 
must  now  revise  Amendment  12  and  all 
rebuilding  plans  to  be  consistent  with 
the  Court  (ider.  NMFS  has  notified  the 


Council  that  draft  FMP  amendment(s) 
that  meet  the  statutory  rebuilding 
requirements  for  POP,  bocaccio, 
lingcod,  canary  rockfish,  cowcod, 
darkblotched  rockfish  and  widow 
rockfish  should  be  available  for  review 
at  the  April  2002  meeting,  with  the 
intention  of  presenting  final 
amendment(s)  for  adoption  at  the 
Council's  June  2002  meeting. 

NMFS  also  notifies  the  Council,  via 
this  Federal  Register  document,  and 
that  yelloweye  rockfish  is  considered 
overfished  at  this  time  and  the  Council 
must  submit  a  rebuilding  plan  FMP 
amendment  to  NMFS  within  1  year  of 
this  notification.  While  rebuilding  plans 
have  not  been  approved  by  NMFS,  the 
Council  has  prepared  rebuilding 
analyses,  and  the  OYs  and  management 
measures  proposed  for  2002  are 
consistent  with  these.  The  draft 
rebuilding  plans  initially  endorsed  by 
the  Council  are  summarized  as  follows 
(maximum  allowable  rebuilding  years 
refers  to  the  maximum  time  allowed 
under  the  Magnuson-Stevens  Act  and 
the  National  Standard  Guidelines): 

Canary  Rockfish 

Areas:  Coastwide 

Status  of  stock:  8  to  22  percent  of  its 

unfished  biomass. 
Maximum  allowable  years  to  rebuild  to 

MSY:  58  years 
Expected  median  time  to  rebuild:  57 

years  (2056) 
Probability  of  rebuilding  to  MSY 

biomass  by  2056: 52  percent 
Fmsy  proxy:  F50% 
ABC  in  2002:  228  mt 
OY  in  2002: 93  mt 

Management  Measures  for  2002 

Historically,  canary  rockfish  have 
been  caught  directly  or  incidentally  in 
both  recreational  and  commercial 
groundfish  fisheries.  Commercial 
fisheries  for  groundfish  and  for  non- 
groundfish  species  that  co-occur  with 
canary  rockfish  have  been  restricted  to 
minimize  the  incidental  catch  of  canary 
rockfish.  Management  measures  have 
also  been  taken  to  divert  effort  off  the 
seafloor  of  the  continental  shelf  where 
canary  rockfish  are  typically  found. 
Fishing  opportunities  with  large 
footrope  bottom  trawl  gear  have  been 
severely  restricted  to  reduce  incidental 
interception  of  canary  rockfish.  Only 
small  amounts  of  canary  rockfish  may 
be  landed  with  small  footrope  or 
midwater  trawl  gear.  Summer  flatfish 
and  midwater  yellowtail  rockfish 
harvests  are  constrained  to  protect 
canary  rockfish  and  the  Dover  sole, 
sablefish,  thomyhead  (DTS)  northern 
limits  are  structured  to  minimize  canary 
interception.  California  hook-and-line 
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commercial  fisheries  are  closed  during 
the  same  periods  and  in  the  same  areas 
as  the  recreational  fisheries  (below).  The 
shrimp  trawl  industry  will  continue  to 
use  fish  excluder  devices  to  reduce 
incidental  harvest  of  canary  rockfish 
and  other  groimdfish  in  that  fishery. 

The  recreational  fisheries  have  been 
constrained  to  protect  overfished 
species  including  canary  rockfish.  In 
California  and  Oregon,  the  rockfish  bag 
limit  is  10  fish,  no  more  than  1  of  which 
may  be  canary  rockfish;  off  Washington 
the  bag  limit  is  10  fish,  no  more  than  2 
of  which  may  be  canary  rockfish  or  no 
more  than  1  canary  rockfish  and  1 
yelloweye  rockfish.  California 
recreational  fisheries  closures  are  twice 
the  duration  they  were  in  2001.  The 
recreational  season  for  the  area  between 
Point  Conception  and  Cape  Mendocino, 
California  would  be  just  4  months 
duration  for  all  depths,  January- 
February  and  July-August,  plus  4 
months  inside  20  fathoms  (36.9  m)  in 
May-June  and  September-October. 
When  the  fishery  is  open  inside  20 
fathoms  (36.9  m),  canary  rockfish 
retention  is  prohibited,  and  there  is  a  2- 
shelf  rockfish  bag  limit.  South  of  Point 
Conception,  the  recreational  fishery 
would  be  8  months  (March-October). 
Historically,  the  bulk  of  the  recreational 
canary  rockfish  landings  have  been 
made  in  California. 

POP 

Areas:  Vancouver  and  Columbia 
Status  of  stock:  13  percent  of  its 

unfished  biomass  (1998) 
Maximum  allowable  years  to  rebuild  to 

MSY:  47  years 
Expected  median  time  to  rebuild:  43 

years  (2042) 
Probability  of  rebuilding  to  MSY 

biomass  by  2042:  70  percent 
Fmsy  proxy:  F50% 
ABC  in  2002: 640  mt 
OY  in  2002: 350  mt 

Management  Measures  for  2002 

Because  POP  primarily  inhabit  waters 
of  the  upper  continental  slope  and  are 
found  along  the  edge  of  the  shelf,  they 
benefit  from  the  trawl  gear  restrictions 
adopted  to  protect  shelf  rockfish 
species.  Relatively  small  ciunulative  trip 
ILouts  are  intended  to  accommodate 
incidental  bycatch  without  encouraging 
targeting.  Higher  POP  limits  are 
provided  in  the  summer  months,  when 
they  are  more  likely  to  be  incidentally 
taken  in  the  flatfish  fisheries. 

Bocaccio 

Areas:  Monterey  and  Conception 
Status  of  stock:  2.1  percent  of  its 

unfished  biomass 
Maximum  allowable  years  to  rebuild  to 

MSY:  38  years 


Expected  median  time  to  rebuild:  34 

years  (2033) 
Probability  of  rebuilding  to  MSY 

biomass  by  2033: 67  percent 
Fmsy  proxy:  F50% 
ABC  in  2002: 122  mt 
OY  in  2002: 100  mt 

Management  Measures  for  2002 

Bottom  trawl  opportunities  for  shelf 
rockfish  continue  to  be  extremely 
limited.  No  landings  of  bocaccio 
rockfish  are  allowed  with  large  footrope 
trawl  gear.  SmaU  amounts  of  bocaccio, 
an  imavoidable  bycatch,  taken  Mdth 
small  footrope  or  midwater  trawl  gear 
may  be  landed  in  fisheries  for  healthy 
stocks.  The  chilipepper  rockfish  OY 
continues  to  be  reduced  to  limit  the 
incidental  take  of  bocaccio.  California 
hook-and-line  commercial  fisheries  are 
closed  during  the  same  periods  and  in 
the  same  areas  as  the  recreational 
fisheries  (below). 

The  recreational  fisheries  in 
California  maintain  a  rockfish  bag  limit 
of  10  fish,  no  more  than  2  of  which  may 
be  bocaccio  rockfish.  In  addition, 
California  recreational  fisheries  closiires 
described  above  under  the  canary 
rockfish  rebuilding  section  also  protects 
bocaccio. 

Darkblotched  Rockfish 

Areas:  Coastwide 

Status  of  stock:  22  percent  of  its 

unfished  biomass 
Maximum  allowable  years  to  rebuild  to 

MSY:  47  years 
Expected  median  time  to  rebuild:  34 

years (2034) 
Probability  of  rebuilding  to  MSY 

biomass  by  2034:  70  percent 
Fmsy  proxy:  F50% 
ABC  in  2002  187  mt 
OY  in  2002: 168  mt 

Management  Measures  in  2002 

Relatively  small  aunulative  trip 
limits  for  slope  rockfish  north  are 
intended  to  accommodate  incidental 
bycatch  without  encoiuaging  targeting. 
In  addition,  the  northern  DTS  trawl 
fisheries  limits  are  constrained  during 
the  November-December  period  to 
reduce  the  incidental  catch  of 
darkblotched  rockfish,  as  are  the  flatfish 
fisheries  during  the  siunmer  months 
when  participation  is  greatest  and 
darkblotched  are  most  likely  to  be 
encoimtered.  Lower  sablefish  and  Dover 
sole  OYs  are  also  expected  to  reduce  the 
incidental  take  of  darkblotched  rockfish. 

Lingcod 

Areas:  Coastwide 

Status  of  stock:  15  percent  of  its 

unfished  biomass 
Maximum  allowable  years  to  rebuild  to 

MSY:  10  years 


Expected  median  time  to  rebuild:  10 

years  (2009) 
Probability  of  rebuilding  to  MSY 

biomass  by  2009: 60  percent 
Fmsy  proxy:  F45% 
ABC  in  2002:  745  mt 
OY  in  2002: 577  mt 

Management  Measures  for  2002 

Commercial  limits  for  lingcod  are 
intended  to  accommodate  incidental 
catch  and  do  not  provide  an  incentive 
for  directed  fishing.  Bottom  trawl 
opportunities  for  shelf  rockfish  continue 
to  be  extremely  limited.  Because  lingcod 
are  predominately  foimd  on  the  shelf,  > 
gear  restrictions  imposed  to  protect 
shelf  rockfish  will  also  benefit  lingcod. 
Trawl  caught  lingcod  retention  will  be 
permitted  during  the  winter  months  so 
as  not  to  increase  the  overall  discard 
mortality.  Commercial  nontrawl 
landings  will  continue  to  be  prohibited 
during  the  winter  months.  This  is  to 
protect  lingcod,  which  are  more 
available  to  nontrawl  gears  in  rocky 
habitats,  during  their  spawning  and 
nesting  seasons.  Nontrawl  commercial 
fishing  for  lingcod  south  of  40°10'  N.  lat. 
will  be  closed  during  the  same  periods 
and  in  the  same  areas,  as  the  recreational 
fisheries  (below). 

The  recreational  fisheries  have  been 
constrained  to  protect  overfished 
species,  including  lingcod.  Off 
Washington,  the  bag  Ihnit  is  1  lingcod 
and  fishing  is  not  allowed  during  a  5 
month  period  in  the  winter.  The  Oregon 
lingcod  bag  limit  is  1  fish  and  the 
fishery  operates  year-round.  California 
has  a  2  lingcod  bag  limit.  Beginning  in 
2002,  California  will  lower  the 
niiniTniim  size  limit  to  24  inches  (61 
cm),  which  is  the  same  Oregon  and 
Washington.  California  lingcod  closures 
south  of  40°10'  N.  lat.  are  more  stringent 
than  in  2001.  From  40°10'  N.  lat.  to 
34°27'  N.  lat.,  the  area  is  closed  March 
through  April  and  November  through 
December  in  all  waters,  and  open  only 
inside  20  fathoms  (36.9  m)  in  May 
through  June  and  September  through 
October.  The  area  south  of  34''27'  N.  lat., 
is  closed  January  through  February  and 
November  through  December. 

Cowcod 

Areas:  Point  Conception  to  the  U.S. 
Areas:  Point  Conception  to  the  U.S.- 
Mexico boundary 

Status  of  stock:  4-11  percent  of  its 
unfished  biomass 

Maximum  allowable  years  to  rebuild  to 
MSY:  98  years 

Expected  median  time  to  rebuild:  95 
years  (2094) 

Probability  of  rebuilding  to  MSY 
biomass  by  2094: 55  percent 

Fmsy  proxy:  F50% 
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ABC  in  2002: 24  mt 
OYin2002:4.8mt 

Management  Measiues  in  2002 

As  in  2001,  retention  of  cowcod  is  not 
allowed  for  any  commercial  and 
recreational  fisheries.  To  further  protect 
cowcod  fi-om  incidental  harvest,  2 
Cowcod  Conservation  Areas  (CCAs), 
delineated  to  encompass  key  cowcod 
habitat  areas  and  known  areas  of  high 
catches,  were  established  in  the 
Southern  California  Bight  in  2001. 
Fishing  for  groundfish  is  prohibited 
within  the  CCAs,  except  that  minor 
nearshore  rockfish,  cabezon,  and 
greenlining  may  be  taken  from  waters 
where  the  bottom  depth  is  less  than  20 
fathoms  (36.9  m). 

Widow  Rockfish 

Areas  Coastwide 

Status  of  Stock:  24  percent  of  its 

unfished  biomass 
Maximum  allowable  years  to  rebuild  to 

MSY:  38  years 
Expected  median  time  to  rebuild:  37 

years  (2039) 
Probability  of  rebuilding  to  MSY 

biomass  by  2039  60  percent 
Fmsy  proxy:  F50% 
ABC  in  2002: 3,  727  mt 
OY  in  2002: 856  mt 

Management  Measures  in  2002 

Commercial  limits  for  widow  rockfish 
are  intended  to  accommodate  incidental 
catch  and  do  not  provide  an  incentive 
for  direct  fishing.  In  addition,  the 
midwater  trawl  fisheries  for  yellowtail 
rockfish  have  been  constrained  with  an 
incidental  catch  allowance  during  the 
primary  season  for  Pacific  whiting. 
Bottom  trawl  opportimities  for  shelf 
rockfish  continue  to  be  extremely 
limited,  which  is  expected  to  benefit 
widow  rockfish. 

Overfishing 

None  of  the  2002  ABCs  are  knowingly 
set  higher  than  Fmsy  or  its  proxy,  none 
of  the  OYs  are  set  higher  than  the 
corresponding  ABCs,  and  the 
management  measures  herein  are 
designed  to  keep  harvest  levels  within 
specified  OYs.  After  the  2000  fishing 
season,  NMFS  determined  that 
overfishing  did  not  occur  on  any  of  the 
groimdfish  species.  Changes  to  the 
rockfish  management  structure  in  2002 
that  divided  minor  rockfish  into  3 
species  groups  (nearshore,  shelf,  slope) 
were  partially  intended  to  ensure  that 
those  species  would  not  be  subject  to 
overfishing  harvest  rates.  The  Coimcil 
also  adopted  a  policy  for  the  2000 
specifications  that  reduced  ABCs  by  25 
percent  to  determine  OYs  for  those 
species  with  less  rigorous  stock 


assessments,  and  by  50  percent  to 
determine  OYs  for  those  species  with  no 
stock  assessment.  These  policies  are 
continued  in  2002.  Overfishing  is 
difficult  to  detect  inseason  for  many 
rockfish,  particidarly  on  these  minor 
rockfish  species,  because  most  are  not 
individually  identified  on  landing. 
Species  compositions,  based  on 
proportions  encountered  in  samples  of 
landings,  are  applied  during  the  year. 
However,  final  results  are  not  available 
imtil  after  the  end  of  the  year. 

Bycatch  and  Discard  Accounting 

The  Magnuson-Stevens  Act  defines 
bycatch  as  "fish  which  are  harvested  in 
a  fishery,  which  are  not  sold  or  kept  for 
personal  use,  and  include  economic 
discards  and  regulatory  discards."  By 
contrast.  Pacific  Coast  groundfish 
fishery  management  and  many  other 
fishery  management  regimes  commonly 
use  the  term  bycatch  to  describe  non- 
targeted  species  that  are  caught  in 
conunon  with  (co-occur  with)  target 
s{>ecies,  some  of  which  are  landed  and 
sold  or  otherwise  used  and  some  of 
which  are  discarded.  The  term 
"discard"  is  used  to  describe  those  fish 
harvested  that  are  neither  landed  nor 
used.  For  the  purposes  of  this  rule,  the 
term  "bycatch"  is  used  to  describe  a 
species'  co-occiurence  with  a  target 
species,  regardless  of  that  first  species'- 
disposition. 

With  the  exception  of  the  mid-water 
trawl  fishery  for  Pacific  whiting,  most 
groundfish  vessels  sort  their  catch  at  sea 
and  discard  species  that  are:  in  excess 
of  cumulative  trip  limits,  unmarketable, 
in  excess  of  annual  allocations,  or 
incidentally  caught  non-groundfish 
species.  Landed  or  retained  catch  has 
been  monitored  by  the  three  state-run 
fish  ticket  programs  in  Washington, 
Oregon,  and  California. 

Groundfish  management  measures 
include  provisions  to  reduce  trip  limit- 
induced  discards  and  to  account  for 
those  discards  when  monitoring  harvest 
levels  (OYs).  Historically,  NMFS  and 
the  Council  have  accounted  for  dead 
discards  by  estimating  the  amounts  of 
certain  species  OYs  that  would  be 
discarded  dead,  and  then  subtracting 
those  amoimts  from  the  total  catch  OYs 
to  get  landed  catch  levels  for  those 
species.  These  discard  rates  have  been 
expressed  as  a  percent  of  total  catch  OY, 
so  that  a  16  percent  discard  rate  for  a 
species  meant  that  16  percent  of  that 
species'  total  catch  OY  would  be 
deducted  to  derive  that  species'  landed 
catch  OY.  Then,  management  measures 
were  set  to  achieve  the  landed  catch  OY 
for  that  species.  Using  discard  rates  was 
intended  to  account  for  dead  fish  either 
as  dead  discard  or  in  landed  catch.  For 


all  species  except  lingcod,  sablefish,  and 
nearshore  rockfish  species,  it  is  assumed 
that  discarded  fish  are  generally  dead 
upon  discard  or  die  soon  after  being 
discarded.  Rockfish,  particularly 
deepwater  species,  are  severely  stressed 
by  decompression  and  temperature 
shock;  however,  lingcod  discard 
mortality  studies  show  about  a  50 
percent  discard  survival  rate.  There  is 
no  exact  measure  of  discard  amounts  in 
most  fisheries.  Assumed  amounts  are 
taken  into  account  to  determine  the  true 
fishing  mortality  level  and  to  prevent 
overall  harvest  from  exceeding  the  OYs. 

In  setting  past  management  measures, 
the  Council  would  consider  how  each 
species  or  species  group  was  taken,  as 
targeted  or  incidental  catch,  in  each  of 
the  various  West  Coast  fisheries.  A 
single  species  could  be  taken  by  many 
different  gear  types  using  different 
fishing  strategies.  Sablefish,  for 
example,  could  be  taken  in  trawl 
fisheries  directly  targeting  the  DTS 
complex,  by  pot  gear  directly  targeting 
just  sablefish,  or  by  hook-and-line  gear 
catching  sablefish  incidentally  while 
targeting  slope  rockfish.  West  coast 
groundfish  species  are  rarely  found  in 
isolation,  and  form  associations  with 
other  groundfish  that  vary  by  geographic 
location,  position  in  the  water  column, 
and  season.  Fisheries  management 
recognizes  this  mix  by  setting 
management  measures  that  discourage 
targeting  of  healthy  stocks  in  times  and 
areas  when  depleted  stocks  may  co- 
occiu  with  those  healthy  stocks. 
Conversely,  fisheries  management  also 
recognizes  this  mix  by  structuring 
retention  allowances  for  the  harvestable 
amounts  of  depleted  stocks  so  that 
fisheries  do  have  access  to  healthy  fish 
stocks. 

During  2001 ,  the  annual 
specifications  and  management 
measures  were  challenged  in  court 
under  Natural  Resources  Defense 
Council.  Incv.  Evans,  2001  WL  1246622 
(N.D.Cal.  2001).  One  result  of  that 
challenge  was  a  coiut  order  to  review 
the  Council's  historic  bycatch  rates  and 
discard  assumptions  for  bocaccio  and 
lingcod,  two  overfished  species.  NMFS 
and  the  Council  therefore  reviewed  and 
revised  their  overall  approach  to 
managing  co-occiuring  healthy  and 
depleted  stocks.  In  September  2001 ,  the 
Council's  GMT  and  its  SSC  met  to 
consider  a  new  approach  for 
determining  discard  rates  for  five 
overfished  species  for  the  2002  fishery: 
bocaccio,  lingcod,  POP,  canary  rockfish, 
and  darkbotched  rockfish.  During  the 
September-October  2001  period,  the 
GMT  also  considered  discard  rates  for 
other  rockfish  and  rockfish  complexes. 
This  analysis  of  discard  rates  for  2002 
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is  the  same  analysis  that  the  court  had 
ordered  NMFS  to  conduct  for  the  2001 
annual  specifications  and  management 
measures,  and  is  intended  to  fulfill  that 
obligation  and  to  serve  as  the  basis  for 
determining  2002  management 
measiires.  "Hie  analysis  for  the  2002 
discard  rates  is  in  "Evaluation  of 
Bycatch  and  Discard  in  the  West  Coast 
Groundfish  Fishery,"  Coxmcil's  Exhibit 
C3,  Supplemental  Attachment  3, 
November  2001. 

This  new  bycatch  and  discard 
analysis  calculated  the  co-occiurence  of 
healthy  stocks  with  each  of  the  five 
overfished  species.  To  make  these  co- 
occurrence calculations,  the  analysis 
evaluated  data  on  a  suite  of  trawl  fishery 
target  strategies  (targeting  the  deepwater 
DTS  complex,  targeting  arrowtooth      •• 
flounder,  etc.)  Eadi  target  strategy  was 
separated  into  six  two-month  periods  to 
set  a  baseline  of  co-occurrence  rates  of 
overfished  stocks  throughout  an  entire 
calendar  year.  Not  surprisingly,  the 
analysis  found  seasonal  variations  in  the 
co-occurrence  rates  between  healthy 
and  overfished  stocks. 

The  bycatch  and  discard  analysis 
evaluated  information  from  several 
sources:  (1)  A  1985-1987  observed  trawl 
study,  commonly  referred  to  as  "the 
Pikitch  study,"  for  its  principal 
investigator,  (2)  the  1995-1998  EDCP 
observer  and  logbook  study:  (3)  the  1999 
state  trawl  logbook  data;  and  (4)  a  1998 
Washington  Department  of  Fish  and 
Wildlife  (WDFW)  study  on  lingcod 
discard  mortality.  The  Pikitch  study. 
Experimental  Data  Collection  Program 
(EDCP)  study,  and  the  trawl  logbook 
data  were  used  to  derive  co-occurrence 
rates  of  bycatch  species  within 
numerous  defined  target  fishing 
strategies.  Because  logbooks  oidy  report 
retained  catch,  only  tows  where  trip 
limits  had  not  yet  been  achieved  were 
included  in  the  calculation  of  the  rates. 
Logbooks  represented  the  only  available 
source  of  co-occurrence  information  for 
the  fishery  south  of  Cape  Mendocino. 
The  WDFW  study  addressed  only 
lingcod  discard  survival  and  was  not 
used  in  analyzing  the  effects  of  different 
fishing  strategies  on  rockfish  species. 

Once  the  report's  authors  had 
described  the  relationship  between 
healthy  and  overfished  stocks  by 
calcidating  co-occurrence  rates,  they 
then  calculated  a  range  (low-mid-high) 
of  bycatch  rates  for  each  of  the  five 
overfished  species  in  the  analysis.  In 
this  report,  the  bycatch  rate  referred  to 
the  caught  amount  (by  weight)  of  an 
overfished  bycatch  species,  divided  by 
the  caught-and-retained  amoimt  (by 
weight)  of  target  species  for  various 
target  fishery  scenarios,  areas,  and 
months. 


Logbook  and  EDCP  data  were  also 
used  in  developing  a  supplemental 
analysis  of  the  effects  of  bycatch 
distribution  on  discard  for  the  area 
north  of  Cape  Mendocino  for  canary 
rockfish,  POP,  and  lingcod.  The  report's 
authors  used  the  findings  from  these 
three  species  in  developing  the  upper 
end  of  the  ranges  for  darkblotched 
rockfish  and  bocaccio.  The  results  of 
this  supplemental  analysis  were  used  in 
developing  the  upper  bounds  of  the 
expected  discard  ranges  identified  for 
individual  species,  below.  In  all  cases, 
the  discard  ranges  developed  are  lower 
than  the  discard  assumptions  that  have 
been  used  in  recent  years.  Because  of 
the  newness  of  the  analysis  and  the 
uncertainty  regarding  much  of  the  data 
included  in  the  analysis,  NMFS 
determined  it  would  be  prudent  to  wait 
to  use  the  new  lower  discard  estimates 
in  calculating  landed  catch  OYs  until 
they  can  be  confirmed  by  data  to  be 
obtained  in  the  new  NMFS  observer 
program  in  the  current  management 
regime.  Therefore,  for  canary  rockfish, 
POP,  bocaccio,  and  lingcod  the  assumed 
discard  rate  has  been  conservatively 
adjusted  up  to  the  rate  used  in  the 
recent  past.  For  darkblotched  rockfish, 
as  explained  below,  the  rate  has  been 
conservatively  adjusted  up  to  20 
percent. 

At  its  November  2001  meeting,  the 
.Council  reviewed  the  bycatch  and 
discard  analysis  and  the  possible  range 
of  bycatch  rates  for  each  of  the  five 
overfished  species.  The  Council 
determined  which  bycatch  level  (low, 
mid,  or  high)  was  likely  most  accurate 
for  each  of  the  five  species,  based  on  the 
analysis  in  the  report.  The  Coimcil's 
GMT  then  crafted  trip  limit  scenarios  for 
target  and  bycatch  species  calculated  to 
keep  the  total  catch  (landed  +  discard) 
of  healthy  target  species  and  the  five 
overfished  species  below  their 
respective  OYs.  The  Council's  ultimate 
trip  limit  reconunendations  were 
shaped  largely  by  this  bycatch  and 
discard  analysis  and  are  proposed  in 
section  IV. 

After  the  Coimcil  had  set  management 
measiues  according  to  the  bycatch  rate 
ranges  for  those  species  and  designed  to 
keep  the  total  catch  of  overfished 
species  below  their  OYs,  the  analysis 
authors  were  then  able  to  provide  NMFS 
with  estimates  of  the  percent  of  each 
overfished  species  OY  that  would  be 
discarded.  "Thus,  although  the  analysis 
of  healthy /overfished  stock  co- 
occiurence  rates  and  overfished  species 
bycatch  rates  is  new,  the  practice  of 
deducting  expected  discard  from  a 
species  total  catch  OY  to  derive  landed 
catch  OY  has  not  changed.  At  the 
November  2001  Council  meeting,  the 


SSC  reviewed  the  new  bycatch  and 
discard  analysis  and  stated  in  its  report 
to  the  Council  that  "the  SSC  considers 
the  GMT  analysis  to  be  the  best  way  to 
proceed  for  the  coming  year." 

As  the  fishing  year  progresses,  the 
GMT  and  the  Coxmcil  will  have  to 
periodically  evaluate  target  species 
catch  patterns  and  effort  in  season  and 
revise  trip  limits  for  the  remainder  of 
the  year  to  keep  overfished  species 
catch  (landed  +  discard)  below  the 
appropriate  limits.  For  example,  if 
flatfish  trawl  fishery  participation  in 
winter  months  is  higher  than  expected 
bom  past  participation,  assiuned  winter 
discard  levels  might  increase  and 
summer  trip  limits  for  target  and 
bycatch  species  may  then  have  to  be 
adjusted  to  ensure  that  the  overall  2002 
fisheries  do  not  exceed  the  OYs  for 
overfished  species.  This  approach 
addresses  a  recommendation  fit>m 
Amendment  13  to  the  FMP,  which 
called  for  a  re-examination  and 
improvement  in  acciuacy  of  species-to- 
species  landings  limit  ratios. 

The  Coimcil  recommended 
addressing  bycatch  rates  of  the  five 
overfished  species  analyzed  in  the 
report  as  follows: 

Canary  rockfish.  Within  the  low-mid- 
high  range  of  possible  bycatch  rates,  the 
Coimcil  reconmiended  thejow  bycatch 
rate  range  for  canary  rockfish.  The 
Council  chose  the  low  range  because 
both  the  Pikitch  study  and  the  EDCP 
study  occurred  during  years  when 
canary  rockfish  was  considered  one  of 
the  primary  target  species  in  the  West 
Coast  rockfish  complex  fisheries. 
Coincident  catch  of  canary  rockfish 
should  be  lower  in  a  fishery 
management  regime  designed  to  avoid 
canary  rockfish,  through  gear  and  target 
species  restrictions,  than  in  one 
designed  to  target  canary  rockfish.  Data 
from  a  2001  EFP  at-sea  observation 
program  managed  by  WDFW  supported 
this  assumption,  indicating  canary 
rockfish  interception  rates  in  the  trawl 
arrowtooth  fishery  off  Washington  were 
about  one-tenth  the  rates  assumed  in 
even  the  low  bycatch  range  scmario. 
The  low  bycatch  rate  range  and  the 
management  measures  proposed  in  this 
rule  are  expected  to  result  in  a  discard 
rate  of  5-10  percent  of  the  total  catch, 
which  has  been  conservatively  adjusted 
to  16  percent.  This  bycatch  rate  range 
and  discard  deduction  would  result  in 
a  landed  catch  OY  of  30  mt  for  the 
limited  entry  fisheries  and  4.5  mt  for  the 
open  access  fisheries. 

Pacific  ocean  perch.  Within  the  low- 
mid-high  range  of  possible  bycatch 
rates,  the  Council  recommended  the 
mid  bycatch  rate  range  for  POP.  POP  has 
been  pianaged  to  allow  only  incidental 
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retention  for  many  years,  thus  the 
Pikitch  and  EDCP  studies  may  more 
accurately  represent  current  POP  co- 
occurrence rates  in  the  fisher  than  they 
do  for  canary  rockfish.  Bycatch  levels 
assumed  under  the  high  bycatch  rate 
scenario  were  so  high  that  accepting  it 
would  have  meant  assuming  that  vessels 
would  discard  POP  without  achieving 
their  trip  limits.  Conversely,  the  low 
bycatch  rate  scenario  was  implausible 
because  it  projected  harvest  levels  lower 
than  actual  recorded  landings  in  recent 
years.  These  unlikely  assumptions 
related  to  the  high  and  low  bycatch 
scenarios  for  POP  illustrate  some  of  the 
difficulties  in  using  varied  historical 
data  in  a  mathematical  probability 
model  for  determining  current  bycatch 
rates.  The  mid  bycatch  rate  range  and 
the  management  measures  proposed  in 
section  IV  are  expected  to  result  in  a 
discard  rate  of  0-7  percent  of  the  total 
catch,  which  has  been  cpuservatively 
adjusted  to  16  percent,  this  bycatch  rate 
range  and  discard  deduction  would 
result  in  a  landed  catch  OY  of  294  mt. 

Bocaccio.  Within  the  low-mid-high 
range  of  possible  bycatch  rates,  the 
Coimcil  recommended  the  high  bycatch 
rate  range  for  bocaccio.  Similar  to  the 
POP  low  and  high  ranges,  the  low  and 
mid  bocacio  bycatch  range  scenarios 
that  came  out  of  the  model  were 
unlikely  when  examined  against  actual 
landings  data.  Both  the  low  and  mid 
bycatch  range  scenarios  for  bocaccio 
projected  harvest  levels  lower  than 
actual  recorded  landings.  Thus,  the  high 
bycatch  range  was  the  only  plausible 
range  for  bocaccio.  The  high  bycatch 
rate  range  and  the  management 
measures  proposed  in  of  this  rule  are 
expected  to  result  in  a  discard  rate  of  4- 
8  percent  of  the  total  catch,  which  has 
been  conservatively  adjusted  to  16 
percent.  This  bycatch  rate  range  and 
discard  deduction  would  result  in  a 
landed  catch  OY  of  21  mt  for  the  limited 
entry  fisheries  and  16  mt  for  the  open 
access  fisheries. 

Darkblotched  rockfish.  ViiiianihB 
low-mid-high  range  of  possible  bycatch 
rates,  the  Council  recommended  the 
mid  bycatch  rate  range  for  darkblotched 
rockfish.  Setting  a  bycatch  rate  for 
darkblotched  rockfish  was  more 
difficult  than  for  the  other  four  species 
because  darkblotched  rockfish  has  not 
historically  been  separated  from  other 
minor  slope  rockfish  in  landings  tickets, 
logbooks,  and  in  data  gathered  in  the 
EDCP  study.  The  Council  indicated  that 
the  high  range  was  not  as  probable  as 
the  mid  range  because  darkblotched 
rockfish  tend  to  be  of  a  larger  size  than 
other  minor  slope  rockfish,  thus  less 
likely  to  be  discarded  for  size  and 
market  reasons.  The  mid  bycatch  rate 


range  and  the  management  measures 
proposed  in  section  IV  are  expected  to    • 
result  in  a  discard  rate  of  4-16  percent 
of  the  total  catch,  which  has  been 
conservatively  adjusted  to  20  percent 
due  to  generally  higher  rates  of  slope 
rockfish  discard  in  EDCP  observations. 
The  mid  bycatch  range  was  also  more 
probable  than  the  low  bycatch  range 
because  it  was  more  compatible  with 
results  from  the  EDCP  st^dy.  which 
NMFS  has  determined  to  be  a  fair 
illustration  of  slope  trawling  acetifies. 
This  bycatch  rate  range  and  discard 
deduction  would  result  in  a  landed 
catch  OY  of  130  mt. 

lingcod.  Within  the  low-mid-high 
range  of  possible  bycatch  rates,  the 
Council  recommended  the  mid  bycatch 
range  for  lingcod.  The  Council  indicated 
that  the  high  bycatch  rate  range  was 
unlikely  because  the  Pikitch  and  EDCP 
studies  were  conducted  during  periods 
when  large  footrope  trawling  (which  can 
operate  in  rocky  areas  where  lingcod  are 
found)  was  permitted  for  rocky  habitat 
species.  The  low  bycatch  range  was 
unlikely  for  reasons  similar  to  those  for 
the  low  range  for  bocaccio  and  the  low 
and  mid  ranges  for  POP,  all  of  which 
projected  harvest  levels  lower  than 
actual  recorded  landings  in  recent  years. 
The  bycatch/discard  analysis  also 
indicated  that  if  trawlers  were  allowed 
to  retain  incidentally  caught  lingcod 
during  the  winter  months,  the  overall 
level  of  dead  and  discarded  lingcod  in 
2002  could  be  reduced  because  it  would 
be  landed  as  retained  catch  during  those 
months.  Trawl  footrope  restrictions 
prevent  trawlers  from  targeting  lingcod. 
Thus,  allowing  winter  trawl  retention  of 
lingcod  is  not  expected  to  increase 
overall  lingcod  harvest  and  the  effect  on 
nest  guarding  males  in  rocky  areas  is 
expected  to  be  neutral.  Lingcod  discard 
mortality  is  estimated  to  be  50  percent 
of  the  number  of  lingcod  discarded 
(WDFW,  1997).  The  mid  bycatch  rate 
range  and  the  management  measures 
proposed  in  of  this  rule  are  expected  to 
result  in  a  discard  mortality  rate  of  6- 
10  percent  of  the  total  catch,  which  has 
been  conservatively  adjusted  to  20 
percent.  This  bycatch  rate  range  and 
discard  deduction  would  result  in  a 
landed  catch  OY  of  163  mt  for  the 
limited  entry  fisheries  and  38  mt  for  the 
open  access  fisheries. 

In  addition  to  establishing  the  amount 
and  percentage  of  discard  that  would 
occur  for  each  of  these  five  species 
(bocaccio,  lingcod,  darkblotdied 
rockfish,  canary  rockfish,  and  POP), 
target  fishery  limits  were  adjusted  so 
that  the  expected  total  catch  of  the  five 
species  was  less  than  their  total  catch 
OYs.  This  provides  an  additional  layer 
of  protection  for  the  five  species,  in  that 


even  if  realized  discard  rates  are 
somewhat  higher  than  estimated,  the 
total  mortalities  of  these  species  should 
not  exceed  their  OYs. 

DTS  complex  species.  For  the  2001 
specifications  and  management 
measures  process,  NMFS  analyzed  the 
results  of  the  1995  through  1998  EDCP, 
in  which  trawl  vessels  voluntarily 
fished  for  groundfish  and  either  carried 
observers  or  completed  detailed  catch 
and  discard  logbooks.  In  2000,  NMFS 
determined  that  EDCP  data  could  be 
used  to  update  discard  estimates 
applied  to  the  DTS  complex.  New 
discard  rates  for  the  DTS  complex 
resulted  from  this  analysis  and  were 
implemented  in  2001  as  follows:  5 
percent  of  the  total  catch  OY  for  Dover 
sole,  17  percent  of  the  total  catch  OY  for 
longspine  thomyhead,  aiid  20  percent  of 
the  total  catch  OY  for  shortspine 
thomyhead.  For  sablefish,  the  new 
analysis  resulted  in  discard  rates 
separated  by  fishery:  22  percent  of  the 
limited  entry  trawl  allocation,  8  percent 
of  the  limiteid  entry  fixed  gear  and  open 
access  allocations,  and  3  percent  of  the 
tribal  fisheries  allocation.  These  discard 
rate  estimates  would  again  be  used  in 
2002  as  deductions  from  the  total  catch 
OYs  for  Dover  sole  and  the  two 
thomyhead  species,  and  as  deductions 
from  the  various  fishery-specific 
sablefish  allocations. 

Rockfish  species  not  included  in 
bycatch/discard  analysis.  For  widow 
rockfish,  an  overfished  shelf  rockfish 
species,  the  Council  recommended 
continuing  use  of  the  historic  discard 
rate  estimation  of  16  percent,  which  was 
originally  derived  for  widow  rockfish 
from  the  Pikitch  study.  The  Council  also 
recommended  using  this  16  percent 
placeholder  discard  rate  for  minor  shelf 
rockfish  and  chilipepper  rockfish.  The 
origin  of  this  rate  is  explained  in  the 
.  GMT's  bycatch  and  discard  analysis, 
along  with  an  evaluation  of  its  current 
use.  Yellowtail  rockfish  would  have  a 
20  percent  placeholder  discard  rate, 
which  is  the  16  percent  historic  rate 
adjusted  conservatively  to  reflect 
moderately  higher  discard  values  for 
yellowtail  in  the  EDCP  study.  As  in  past 
years,  widow,  yellowtail,  canary  and 
darkblotched  rockfish  discard  in  the  at- 
sea  whiting  fisheries  will  be  monitored 
inseason  and  actual  discard  numbers 
will  be  deducted  from  the  OY.  The 
Council  recommended  a  20  percent 
discard  rate  for  minor  slope  rockfish,  as 
a  conservative  adjustment  to  the  16 
percent  discard  rate  that  the  EDCP  study 
showed  for  slope  rockfish  taken  in  the 
DTS  complex  fisheries.  The  20  percent 
discard  rate  for  minor  slope  rockfish 
also  nurrors  the  more  thoroughly 
analyzed  discard  rate  for  darkblotched 
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rockfish,  a  slope  rockfish.  The  minor 
nearshore  rockfish  discard  rate  was  set 
at  5  percent  of  the  total  catch  OY,  based 
on  the  assiimption  that  most  minor 
nearshore  rockfish  siuvive  the  discard 
process  because  they  are  shallow  water 
species  and  are  not  as  affected  by  depth 
changes  diuing  capture  as  shelf  and 
slope  rockfish.  This  is  supported  by  the 
fact  that  a  significant  percentage  of  these 
species  are  landed  as  live  fish. 

Cowcod  and  yelloweye  rockfish  are 
the  other  two  overfished  species  not 
analyzed  in  the  bycatch  and  discard 
analysis.  Cowcod  rebuilding  measures 
include  a  coastwide  retention 
prohibition.  Thus,  there  is  no  landed 
catch  OY  for  cowcod  and  any 
incidentally  caught  cowcod  will  be 
discarded.  Prohibiting  fishing  for  all 
groimdfish  with  the  CCAs,  except  that 
which  is  allowed  seasonally  inside  20 
fathoms  (37  m)  along  with  other 
seasonal  closures  off  California,  is 
expected  to  reduce  opportunities  for 
intercepting  cowcod. 

Yelloweye  rockfish  is  not  often 
intereepted  in  the  trawl  fisheries.  Thus, 
yelloweye  rockfish  management  focuses 
on  eliminating  commercial  hook-and- 
line  interception  and  reducing 
recreational  fisheries  opportimities  for 
interception.  Modest  amounts  of 
yelloweye  rockfish  retention  would  be 
permitted  in  the  trawl  fisheries  to 
ensme  that  if  it  is  encoimtered,  it  will 
be  available  for  scientific  sampling. 

Future  Bycatch  and  Discard  Analyses. 
During  2002,  the  Council's  SSC  will 
convene  a  workshop  or  a  series  of 
workshops  to  discuss  the  future  of  the 
Council's  bycatch  and  discard  rate 
policies.  NMFS  initiated  an  observer 
program  for  the  vessels  delivering 
groundfish  to  shorebased  processing 
plants  in  August  2001.  Future  Council 
bycatch  and  discard  rate  policies  will 
have  to  evolve  over  time,  first 
accommodating  management  needs 
with  little  current  observer  data,  and 
then  maturing  as  the  observer  program 
data  accumulates  to  a  level  where  It  can 
be  used  to  better  define  total  catch 
levels.  Data  from  the  observer  program 
will  provide  information  about  co- 
occurrence and  discard  rates,  and  wiU 
affect  discard  calculations  for  all 
groundfish  species,  not  just  those 
included  in  tiie  November  2001  bycatch 
and  discard  analysis.  By  the  fall  of  2002, 
the  observer  program  will  have  been  in 
operation  for  one  year  and  will  have 
observations  firom  all  seasons. 
Preliminary  examination  of  the  observer 
data  will  occur  prior  to  that  time,  but 
the  first  complete  analysis  requires 
accumulation  of  data  from  all  seasons. 
This  analysis  may  not  be  completed  in 
time,  ot  have  sufficient  observations,  to 


be  fully  incorporated  in  the  annual 
specifications  fi'o  2003. 

//.  Limited  Entry  and  Open  Access 
Fisheries 

Since  1994,  the  non-tribal  commercial 
groundfish  fishery  has  been  divided  into 
limited  entry  and  open  access  sectors, 
each  with  its  own  set  of  allocations  and 
management  measures.  Species  or 
species  group  allocations  between  the 
two  sectors  are  based  on  the  relative 
amoimts  of  a  species  or  species  group 
taken  by  each  component  of  the  fishery 
during  the  1984-1988  limited  entry 
permit  qualification  period  (50  CFR 
660.332).  The  FMP  allows  suspension  of 
this  allocation  formula  for  overfished 
species  when  changes  to  the  traditional 
allocation  formula  are  needed  to  better 
protect  overfished  species  (Section 
5.3.2). 

Groimd  fish  species  or  species  group 
allocations  between  the  limited  entry 
and  open  access  sectors  are  detailed  in 
Tables  la  and  lb.  All  OYs,  and  all 
limited  entry  and  open  access 
allocations  are  expressed  in  terms  of 
total  catch.  The  limited  entry/open 
access  allocations  for  canary, 
darkblotched,  and  yelloweye  rockfish 
would  be  suspended  to  allow  the 
Council  to  better  develop  management 
measiues  that  provide  harvest  of  healthy 
stocks  while  protecting  overfished 
stocks.  Estimates  of  trip-limit  induced 
discards  are  taken  "off  the  top"  before 
setting  the  limited  entry  and  open 
access  allocations,  except  for  estimates 
of  sablefish  discards  as  explained  in  the 
footnotes  to  Table  la.  Landed  catch 
equivalents  are  the  harvest  goalis  used 
when  adjusting  trip  limits  and  other 
management  measures  during  the 
season.  Estimated  bycatch  of  yellowtail, 
widow,  canary,  and  darkblotched 
rockfish  in  the  offshore  whiting  fishery 
is  also  deducted  fi'om  the  limited  entry 
allocations  before  determining  the 
l^ded  catch  equivalents  for  the  target 
fisheries  for  widow  and  yellowtail 
rockfish. 

Open  Access  Allocations 

The  open  access  fishery  is  composed 
of  vessels  that  operate  under  the  OYs, 
quotas,  and  other  management  measures 
governing  the  open  access  fishery,  using 
(1)  exempt  gear  or  (2)  longline  or  pot 
(trap)  gear  fished  from  vessels  that  do 
not  have  limited  entry  permits  endorsed 
for  that  gear.  Exempt  gear  includes  all 
types  of  legal  groimdfish  fishing  gear 
except  groimdfish  trawl,  longline,  and 
pots.  (&cempt  gear  includes  trawls  used 
to  harvest  pink  shrimp,  spot,  or 
ridgeback  prawns  (shrimp  trawls)  and, 
halibut  or  sea  cucumbers  south  of  Pt. 
Arena,  CA  (38°57'30'T»i.  lat.)) 


Open  access  allocations  are  derived 
by  applying  the  open  access  allocation 
percentages  to  the  commercial  OY.  The 
commercial  OY  is  the  total  catch  OY 
after  subtracting  any  tribal  allocations 
and  set-asides  for  recreational  or 
compensation  fishing  for  conducting 
resource  surveys.  For  those  species  in 
which  the  open  access  share  would 
have  been  less  than  1  percent,  no  open 
access  allocation  is  specified  unless 
significant  open  access  effort  is 
expected. 

Limited  Entry  Allocations 

The  limited  entry  fishery  is  the 
fishery  composed  of  vessels  using 
limited  entry  gear  fished  pursuant  to  the 
OYs,  quotas,  and  other  management 
measures  governing  the  limited  entry 
fishery.  Limited  entry  gear  includes 
longline,  pot,  or  groundfish  trawl  gear 
used  imder  the  authority  of  a  valid 
limited  entry  permit  issued  under  the 
FMP,  affixed  with  an  endorsement  for 
that  gear.  (Groimdfish  trawl  gear 
excludes  shrimp  trawls  used  to  harvest 
pink  shrimp,  spot  prawns,  or  ridgeback 
prawns,  and  other  trawls  used  to  fish  for 
California  halibut  or  sea  cucumbers 
south  of  Pt.  Arena,  CA.)  A  sablefish 
endorsement  is  also  required  for  a  vessel 
to  operate  in  the  limited  entry  primary 
fixed  gear  season  for  sablefish. 

Ilie  limited  entry  allocation  (in  total 
catch)  is  the  OY  reduced  by  (1)  set- 
asides,  if  any,  for  treaty  tribal  fisheries, 
recreational  fisheries,  or  compensation 
fishing  for  participation  in  resource 
surveys  (which  results  in  the 
commercial  OY  or  quota);  and  (2)  the 
open  access  allocation.  (Allocations  for 
Washington  coastal  tribal  fisheries  are 
discussed  in  section  V  and,  for  whiting, 
at  paragraph  IV.B.(3).) 

Following  these  procedures,  the 
Regional  Administrator  calculated  the    y 
amounts  of  allocations  that  are 
presented  in  Table  la  of  this  document. 
Unless  otherwise  specified,  the  limited 
entry  and  open  access  allocations  would 
be  treated  as  OYs  or  harvest  guidelines 
in  2002.  There  may  be  slight 
discrepancies  bom  the  Council's 
recommendations  due  to  rounding. 

m.  2002  Management  Measures 

Before  2000,  the  major  goals  of 
groundfish  management  were  to  prevent 
overfishing  while  achieving  the  OYs 
and  to  provide  year-round  fisheries  for 
the  major  species  or  species  groups. 
Over  time,  however,  it  became  apparent 
to  ^4MFS  that  a  number  of  species  could 
not  continue  to  be  harvested  year-round 
at  a  constant  harvest  rate.  New 
legislative  mandates  under  the 
Magnuson-Stevens  Act  (as  amended  by 
the  Sustainable  Fisheries  Act  in  1996) 
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gave  highest  priority  to  preventing 
overfishing  and  rebuilding  overfished 
stocks  to  their  MSY  levels.  The  National 
Standard  guidelines  at  50  CFR  600.310 
interpreted  this  as  "weak  stock 
management,"  which  means  that 
harvest  of  healthier  stocks  may  need  to 
be  curtailed  to  prevent  overfishing  or  to 
rebuild  overfished  stocks. 

Seven  FMP  species  were  declared 
overfished  as  of  January  2001  (lingcod, 
bocaccio,  POP,  canary  rockfish,  cowcod, 
widow  rockfish,  and  darkblotched 
rockfish),  and  one  more  species  is  being 
declared  overfished  concurrent  with 
publication  of  this  document  (yelloweye 
rockfish).  Of  these  species,  canary 
rockfish  is  the  most  constraining, 
because  it  is  found  coastwide  on  the 
continental  shelf  and  is  caught  directly 
or  incidentally  in  most  West  coast 
fisheries  (groundfish  and  non- 
groimdfish.)  In  order  to  rebuild  these 
overfished  species  while  allowing 
harvest  of  healthy  stocks,  the  Council 
chose  management  measures  to  divert 
fishing  effort  off  the  sea  floor  of  the 
continental  shelf,  where  lincod, 
bocaccio,  canary  rockfish,  cowcod, 
widow  rockfish,  yelloweye  rockfish, 
and,  to  a  lesser  extent,  POP  and 
darkblotched  rockfish  occur. 
Continental  slope  fisheries  have  also 
been  curtailed  by  lower  Dover  sole  and 
sablefish  ABCs  and  OYs,  which 
provides  additional  protection  to  POP 
and  darkblotched  rockfish.  Management 
measures  for  2002  have  been  crafted  to 
maximize  fishing  opportunity  for 
healthy  stocks  in  periods  when  bycatch 
and  discard  of  overfished  and  depleted 
stocks  is  estimated  to  be  lowest. 

Management  priorities  for  2002  were 
guided  by  the  following  goals:  (1) 
Prevent  overfishing;  (2)  manage 
consistent  with  rebuilding  plans  for 
overfished  species;  (3)  craft  management 
measures  and  target  species  seasons  to 
minimize  incidental  catch  and  discard 
of  overfished  and  depleted  stocks;  (4) 
provide  equitable  harvest  opportunity 
for  both  recreational  and  commercial 
sectors;  and  (5)  within  the  commercial 
fisheries,  achieve  harvest  guidelines  and 
limited  entry  and  open  access 
allocations,  to  the  extent  practicable. 

A  number  of  assumptions  and 
considerations  were  involved  in 
developing  the  management 
recommendations  for  2002.  As 
discussed  earlier,  the  November  2001 
bycatch  and  discard  analysis  evaluated 
the  target  fisheries  for  healthy  stocks  to 
determine  periods  in  the  fishing  year 
when  those  fisheries  could  be 
constrained  to  best  reduce  the 
incidental  catch  of  overfished  species. 
Trip  limits  in  the  conunercial  fisheries 
have  been  crafted  to  reduce  incidental 


interception  of  overfished  species  so 
that  total  mortality  for  a  species  does 
not  exceed  its  OY,  and  different  sectors 
of  the  commercial  fisheries  are 
constrained  at  different  times  of  the  year 
in  accordance  with  their  specific  effects 
on  overfished  species.  For  example,  the 
bycatch  and  discard  analysis  of  EDCP 
data  indicated  that  incidental  catch  of 
darkblotched  rockfish  in  the  DTS 
complex  fisheries  is  significantly  higher 
during  November-December  than  during 
other  times  of  the  year.  Thus,  DTS 
complex  cumulative  limits  are  at  their 
lowest  in  November-December. 

•  Similarly,  trawl  flatfish  limits  are  the 
most  constrained  in  May  through 
September,  when  canary  rockfish 
interception  is  higher.  Fisheries  for 
many  target  species  are  unlikely  to 
achieve  Ae  OYs  of  those  target  species 
so  that  overfished  species  may  be 
protected.  Fisheries  for  yellowtail 
rockfish,  for  example,  will  not  achieve 
the  yellowtail  OYs  because  yellowtail 
harvest  is  constrained  to  protect  co- 
occurring  canary  and  widow  rockfish. 
Similarly,  chilipepper  harvest  will  be 
significantly  below  its  OY  to  protect  co- 
occurring  bocaccio. 

Management  measures  for  the  limited 
entry  fishery  are  found  in  section  IV. 

•  Most  cumulative  trip  limits,  size  limits, 
and  seasons  for  the  limited  entry  fishery 
are  set  out  in  Tables  3  and  4.  However, 
the  limited  entry  nontrawl  sablefish 
fishery,  the  midwater  trawl  fishery  for 
whiting,  and  the  hook-and-line  fishery 
for  black  rockfish  off  Washington  are 
managed  separately  from  the  majority  of 
the  groimdfish  species  and  are  not  fully 
addressed  in  the  tables.  The 
management  structure  for  these  fisheries 
has  not  changed  since  2001,  except  for 
the  level  of  trip  limits  for  sablefish  and 
whiting,  and  is  described  in  paragraphs 
IV.B.(2)--(4)  of  section  IV.  Other 
provisions  for  the  2001  fisheries  not 
explicitly  addressed  above  would 
remain  in  effect  for  2002  and  are 
repeated  in  section  IV  of  this  document. 

After  hearing  proposals  and  advice 
from  its  advisory  entities  and  public 
testimony  at  its  November  2001 
meeting,  the  Council  recommended  the 
following  actions  for  management  in 
2002. 

Limited  Entry  Trawl 

For  the  limited  entry  trawl  fishery,  the 
Council  recommended  a  suite  of  gear 
and  cumulative  trip  limits  designed  to 
allow  fishing  with  gear  in  times  and 
areas  where  incidental  catch  of 
overfished  or  depleted  species  will  be 
minimized.  As  (fiscussed  earUer,  the 
primary  force  shaping  the  structure  of 
trawl  fisheries  limits  were  the 
coincident  catch  rates  for  overfished 


species  taken  in  fisheries  targeting 
healthy  stocks.  Many  of  the  healthy 
groundfish  stocks,  such  as  the  suite  of 
flatfish  species,  are  harvested  almost 
exclusively  with  trawl  gear,  rather  than 
with  hook-and-line  gear.  Season 
structuring  and  gear  requirements  are 
intended  to  reduce  incidental  catch  of 
overfished  species  as  much  as  possible 
in  every  period  of  the  year. 

Flatfish  fisheries  are  managed  with 
more  restrictions  on  gear  use  and  trip 
limit  levels  during  the  summer  months, 
when  participation  is  greater  and  trawl 
tows  for  flatfish  are  more  likely  to 
encounter  overfished  species.  More 
restrictive  landings  limits  are  imposed 
on  all  flatfish  species  in  the  north  in 
May-October  to  minimize  canary  and/or 
darkblotched  rockfish  bycatch.  Higher 
POP  trip  limits  are  provided  in  the 
summer  months,  when  the  flatfish 
fisheries  are  more  likely  to  encounter 
POP.  Northern  DTS  complex  limits  are 
different  for  each  two-month  period  of 
the  year  to  minimize  interception  of 
canary  rockfish  or  darkblotched 
rockfish,  depending  on  which  species  is 
more  available  to  the  DTS  complex 
fisheries  during  a  particular  period.  For 
both  the  DTS  complex  and  flatfish 
fisheries,  landings  limits  are  less  tightly 
structured  south  of  40°10''  N.  lat. 
because  fisheries  in  that  area  are  less 
likely  to  encounter  POP,  canary,  and 
darkblotched  rockfish.  South  of  40°10'' 
N.  lat.,  the  Council  has  also  introduced 
a  new  trip  limit  for  Pacific  sanddabs.  an 
abundant  species  with  relatively  low 
bycatch  rates  of  other  species. 

In  2000  and  2001 ,  lingcod  retention 
was  prohibited  in  all  fisheries  for  the 
months  of  November  through  April. 
These  winter  closures  were  intended  to 
both  reduce  overall  lingcod  harvest  and 
to  reduce  capture  of  male  lingcod 
during  the  spawning/nesting  season. 
Male  lingcod  guard  nests  of  fertilized 
eggs  frtjm  predators,  so  reducing  male 
lingcod  catch  during  nest  guarding 
season  is  an  effective  way  of  protecting 
both  adults  and  eggs.  Nest  guarding 
males  are  mainly  caught  by  gear  that  can 
be  used  in  the  rocky  areas  where  they 
nest.  Under  current  gear  restrictions, 
this  gear  is  hook-and-line  gear.  Small 
footrope  trawl  and  mid-water  trawl  gear 
are  not  used  in  rocky  areas  because  they 
can  too  easily  become  entangled  and 
torn  in  rocky  habitat.  In  2002,  trawl- 
caught  lingcod  retention  would  be    • 
permitted  throughout  the  year  because 
the  Council  believes  that  trawling  is  less 
likely  than  hook-and-line  fishing  to 
disturb  male  lingcod  guarding  nests  in 
rocky  areas.  Lingcod  caught  incidentally 
during  winter  trawl  fisheries  would 
otherwise  be  discarded  and  thereby 
increase  the  overall  lingcod  discard 
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level  in  the  trawl  fisheries.  The  lingcod 
lan^ngs  limit  of  800  lb  (363  kg)  per  2- 
month  period  is  not  high  enough  to  give 
trawlers  an  incentive  to  target  lingcod. 

For  2002,  the  Coimcil  recommended 
continuing  the  use  of  differential  trip 
limits  for  limited  entry  trawlers 
operating  with  different  trawl  gear 
configiirations:  bottom  trawl  with 
footropes  greater  than  8  inches  (20.5  cm) 
in  diameter;  bottom  trawl  with  footropes 
smaller  than  8  inches  (20.5  cm)  in 
diameter;  and  midwater  or  pelagic 
trawl.  Trawling  with  footropes  that  have 
roller  gear  or  other  large  gear  designed 
to  boimce  over  tough  rockpiles  tends  to 
allow  those  vessels  greater  access  to 
rocky  areas  where  several  of  the 
overfished  species  congregate. 
Therefore,  landings  of  shelf  rockfish 
(except  chilipepper)  are  prohibited  if 
large  footrope  trawls  (such  as  roller 
gear)  are  used  (or  on  board  the  vessel); 
small  amoimts  of  shelf  rockfish  bycatch 
may  be  landed  if  small  footrope  trawls 
are  used;  and,  targeting  healthy  shelf 
rockfish  stocks  is  encoiutiged  only  if 
midwater  trawls  are  used.  This  tends  to 
greatly  reduce  harvest  in  the  areas 
where  the  overfished  species'are 
presumably  found,  while  allowing 
retention  of  small  amoimts  incidentally 
caught  in  areas  of  lower  abundance  of 
these  species.  This  strategy  of 
differential  trip  limits  for  different  trawl 
gear  types  was  used  in  2000  and  2001. 
Initial  Oregon  Department  of  Fish  and 
Wildlife  trawl  logbook  data  indicate  a 
significant  decrease  in  trawl  activity  in 
rocky  areas  of  the  continental  shelf 
since  the  adoption  of  this  strategy. 
Cowcod  prohibitions  and  closures  apply 
to  limited  entry  trawl  vessels,  althou^ 
there  are  few  limited  entry  trawl  vessels 
operating  south  of  Point  Conception  in 
CCA  waters. 

.  Chafing  guar  will  continue  to  be 
prohibited  on  the  body  of  small  footrope 
trawls.  Chaifing  gear  protects  the  net 
from  excess  wear  when  it  drags  against 
rock  piles  or  the  sea  floor.'  The 
prohibition  against  chafing  gear  makes 
the  net  more  vulnerable  to  damage,  and 
so  encourages  fishers  to  operate  in  less 
rocky  areas. 

Trawl  vessels  using  large  footrope 
gear  (with  footrope  greater  than  8  inches 
(20  oto)  in  diameter)  are  prohibited  from 
landing  nearshore  and  shelf  rockfish 
(except  chilipepper)  and  most  flatfish 
species  because  their  ability  to  fish  in 
rocky  areas  would  result  in  high 
~  incidental  catch  of  species  that  cannot 
withstand  additional  fishing  effort. 
Although  vessels  are  not  prohibited 
from  using  large  footropes  in  nearsh(H« 
and  continental  shelf  areas,  they  are  not 
allowed  to  retain  and  sell  most  of  the 
species  they  would  catch  from  those 


areas.  Therefore,  NMFS  expects  little,  if 
any,  use  of  large  footrope  gear  in  areas 
of  high  concentration  of  overfished 
species.  Large  footrope  trawls  may  still 
be  used  for  target  deepwater  fisheries 
when  fewer  overfished  species  are 
encountered,  primarily  Dover  and  rex 
soles,  thomyheads,  sablefish,  and 
deepwater  rockfish.  During  part  of  the 
year,  predominately  winter  months, 
large  footrope  trawls  may  also  be  used 
to  harvest  arrowtooth  flounder  and 
petrale  sole.  However,  small  footrope 
trawls  are  required  for  the  rest  of  the 
year  when  these  species  are  more  likely 
to  aggregate  with  overfished  species 
(See  Table  3). 

For  chilipepper  rockfish,  trip  limits 
are  more  liberal  when  it  is  taken  with 
midwater  trawl  gear.  This  gear  is 
effective  at  harvesting  chilipepper  above 
the  ocean  floor  with  little  or  no  bycatch 
of  bottom-dwelling  species  such  as 
canary  rockfish.  In  past  years,  higher 
midwater  trawl  limits  were  also 
available  for  yellowtail  rockfish  because 
of  reduced  canary  rockfish  availability 
in  the  midwater  yellowtail  fisheries.  In 
2002,  however,  midwater  yellowtail 
retention  is  restricted  to  an  incidental 
catch  allowance  in  the  midwater 
whiting  trawl  fisheries.  Midwater 
fisheries  for  yellowtail  rockfish  tend  to 
also  harvest  widow  rockfish.  Thus,  this 
increased  protection  for  yellowtail 
rockfish  taken  with  midwater  gear  is 
intended  to  reduce  the  opportunity  for 
incidental  widow  rockfish  harvest.  U  a 
fisher  chooses  to  carry  more  than  one 
type  of  trawl  gear  on  board,  any  landing 
will  be  attributed  to  the  gear  on  board 
with  the  most  restrictive  landing  limit. 
To  land  the  maximum  amounts  of 
chilipepper  rockfish,  vessels  will  be 
required  to  have  only  midwater  trawl 
gear  on  board. 

Limited  Entry  Fixed  Gear 

Similar  to  the  limited  entry  trawl 
fisheries,  trip  limit  opportxuiities  in  the 
limited  entry  fixed  gear  fisheries  are 
arranged  to  minimize  opportunities  for 
intercepting  overfished  species.  One  of 
the  most  significant  changes  expected 
for  limited  entry  fixed  gear  management 
in  2002  is  an  April-October  primary 
sablefish  season.  In  2001,  NMFS 
approved  Amendment  14  to  the  FMP, 
which  implemented  a  permit  stacking 
program  for  sablefish-endorsed  limited 
entry  permits  and  a  longer  primary 
sablefish  season.  NMFS  expects  to 
shortly  publish  a  proposed  nde  to, 
among  other  things,  implement  the 
April-October  season  for  2002  and 
beyond. 

The  larger-sized  sablefish  most 
desired  in  the  market  are  available 
farther  offshore  in  continental  slope 


waters.  For  2002,  minor  slope  rockfish 
limits  are  higher  in  the  May-October 
period  to  allow  vessels  targeting 
primary  season  sablefish  to  take 
advantage  of  the  minor  slope  rockfish 
OY  when  they  are  most  likely  to 
encounter  those  rockfish.  Darkblotched 
rockfish  are  part  of  the  minor  slope 
rockfish  complex,  so  overall  minor 
slope  rockfish  limits  are  set  at  levels 
intended  to  constrain  darkblotched 
rockfish  catch. 

Yelloweye  rockfish  is  also  caught 
incidentally  in  hook-and-line  sablefish 
fisheries.  Because  yelloweye  rockfish 
tend  to  sell  for  a  higher  price  per  pound 
than  other  co-occurring  rockfish  species, 
there  is  a  good  chance  that  yelloweye 
taken  in  prior  years  have  been  targeted, 
rather  than  caught  incidentally.  Thus, 
yelloweye  rockfish  retention  has  been 
prohibited  entirely  in  the  limited  entry 
fixed  gear  fisheries.  To  give  vessels 
targeting  sablefish  in  the  daily  trip  limit 
fisheries  an  opportunity  to  move  out  to 
the  continental  slope  fishing  grounds, 
the  Coimcil  has  again  reconunended  a ' 
weekly  sablefish  landing  option.  With 
weekly  limits,  vessels  are  more  likely  to 
travel  to  the  continental  slope  for  the 
larger  and  more  valuable  sablefish, 
thereby  reducing  opportunities  for 
incidental  catch  of  continental  shelf 
species  (yelloweye,  canary,  and  widow 
rockfish,  bocaccio,  cowcod,  and 
lingcod.)  Cowcod  prohibitions  and 
closures  apply  to  limited  entry,  fixed 
gear  vessels.  Similar  to  2001,  fisheries 
for  minor  nearshore  rockfish  north  of 
40°10'  N.  lat.  are  managed  with 
sublimits  for  species  other  than  black 
and  blue  rockfish,  to  encourage  targeting 
on  these  more  abimdant  nearshore 
rockfish  species. 

As  in  2000  and  2001,  limited  entry 
fixed  gear  fishing  for  lingcod  will  be 
prohibited  during  January  through  April 
and  during  November  through 
December.  These  closures  are  intended 
to  protect  nest-guarding  lingcod  during 
the  spawning  and  nesting  season.  Nest- 
guarding  lingcod  are  more  available  to 
fixed  gear  than  to  trawl  gear,  because 
lingcod  nest  in  rocky  habitat  that  tears 
trawl  gear  while  line  gear  can  be  used 
successfully  in  rocky  areas.  Thus, 
winter  closures,  for  fixed  gear  are 
intended  to  eliminate  fixed  gear  lingcod 
targeting. 

For  commercial  fisheries,  directed 
fishing  for  and  opportunities  to  take 
overfished  species  as  bycatch  are 
severely  curtailed.  Fixed  gear  generally 
has  greater  access  than  trawl  gear  to 
rod^sh  living  on  and  around  high  relief 
rockpiles  as  explained  above.  The 
Council  recommended  closing 
commercial  fixed  gear  fishing  for 
nearshore  rockfish,  shelf  rockfish,  and 
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lingcod  diuing  periods  when  the 
recreational  fisheries  for  those  species  * 
are  closed  to  reduce  overall  hook-and- 
line  gear  (commercial  and  recreational) 
targeting  on  rockfish.  All  limited  entry 
fixed  gear  (pot  and  longline)  vessels 
south  of  40°-10'  N.  lat.  are  prohibited 
from  fishing  for  nearshore  rockfish, 
shelf  rockfish,  and  lingcod  diuing  the 
closed  periods  detailed  in  Table  4,  with 
aUowances  for  vessels  fishing  inside  of 
the  20-&thom  (36.9  m)  depth  contour. 
Concurrent  commercial  and  recreational 
closures  are  expected  to  achieve 
conservation  goals  while  reducing  the 
conflict  that  sometimes  occurs  when 
one  fishing  sector  is  allowed  to  fish 
while  another  is  not. 

Open  Access  (Hook-and-Line,  Troll,  Pot, 
Setnet,  Trammel  Net) 

The  open  access  nontrawl  fishery  is 
managed  separately  from  the  limited 
entry  fixed-gear  fishery,  but  bycatch 
reduction  measures  are  similar  for  both 
sectors.  As  in  the  past,  open  access 
cumulative  trip  limits  continue  to  be 
applied  mostly  to  1 -month  periods,  and 
thomyheads  may  not  be  taken  and 
retained  north  of  37°27'  N.  lat.  Time  and 
area  closures  are  used  south  of  40°10'  N. 
lat.,  sinular  to  the  limited  entry  fixed 
gear  fisheries  and  for  the  same  reasons. 
Vessels  participating  in  the  open  access 
fisheries  with  nontrawl  gear  (hook-and- 
line,  troll,  pot,  setnet  and  trammel  net) 
sou^  of  40°10'  N.  lat.  are  prohibited 
from  fishing  for  nearshore  rockfish, 
shelf  rockfish,  and  lingcod,  during  the 
closed  periods  described  in  Table  5  with 
aUowances  for  vessels  fishing  inside  of 
the  20-fathom  (36.9  m)  depth  contour. 
The  lingcod  fishery  for  all  open  access 
nontrawl  gears  is  silso  subject  to  the 
same  closure,  size  limits,  and 
cumulative  trip  limits  as  the  limited 
fixed  gear  fisheries.  Similar  to  2001, 
fisheries  for  minor  nearshore  rockfish 
north  of  40°10'  N.  lat.  are  managed  writh 
sublimits  for  black  and  blue  nx^^fish,  to 
encourage  targeting  on  these  more 
abundant  nearshore  rockfish  species. 
Cowcod  prohibitions  and  closures  apply 
to  all  open  access  vessels. 

Open  access  cumulative  limits  may 
exceed  those  for  limited  entry.  U  a 
vessel  with  a  limited  enfry  permit  uses 
open  access  gear  (including  exempted 
trawl  gear)  and  the  open  access 
cumulative  limit  is  larger,  the  vessel 
will  be  constrained  by  the  smaller, 
limited  entry  cumulative  limit  for  the 
entire  cumidative  period. 

Open  Access  Exempted  Trawl  Gear 

Open  access  exempted  trawl  gear 
(used  to  harvest  spot  and  ridgeback 
pravms,  California  halibut,  sea 
cucumbers,  or  pink  shrimp)  is  managed 


with  both  "per  trip"  limits  and 
cumulative  trip  limits.  These  trip  limits 
are  sinular  to  those  in  2001,  and  the 
species-specific  open  access  limits 
apply  but  may  not  exceed  the  overall 
groundfish  limits.  The  limits  are  500  lb 
(227  kg)  of  groundfish  per  day,  not  to 
exceed  1,500  lb  (680  kg)  per  trip  in  the 
pink  shrimp  fishery.  For  other  exempted 
trawl  gears,  tbare  is  a  300  lb  (136  kg)  per 
trip  limit.  The  pink  shrimp  fishery  is 
subject  to  species-specific  limits  diat  are 
different  from  other  open  access  limits 
for  lingcod,  canary  rockfish,  and 
sablefish.  As  with  open  access  nontrawl 
gears,  thomyheads  may  not  be  taken 
and  retained  north  of  34°27'  N.  lat. 
Cowcod  prohibitions  and  closures  apply 
to  all  open  access  vessels. 

Recreational  Fishery 

Recreational  fisheries  effort  has  also 
been  constrained  to  protect  overfished 
species,  particularly  for  lingcod,  canary 
rockfish,  bocaccio,  and  yelloweye 
rockfish,  which  have  significant 
recreational  catches.  Washington, 
Oregon,  and  California  each  proposed, 
and  the  Council  recommended,  different 
combinations  of  seasons,  bag  limits,  and 
size  limits  to  best  fit  the  needs  of  their 
recreational  fisheries,  while  also 
meeting  conservation  goals. 

For  lingcod,  Washington  closed  the 
recreational  fishery  for  5  months 
(January  1 — March  15,  October  15 — 
December  31)  and  maintained  its  2  fish 
bag  limit  and  its  24  inch  (61  cm) 
minimum  size  limit.  Oregon's  lingcod 
measures  are  also  the  same  as  in  2001, 
a  1  fish  bag  limit,  24  inch  (61  cm) 
minimum  size  limit  and  a  year-round 
fishery.  California  maintained  its  2 
lingcod  bag  limit,  but  lowered  its 
minimum  size  limit  to  match  the  24 
inch  (61  cm)  limit  used  in  the  other  two 
states.  California  lingcod  closures  south 
of  40''10'  N.  lat.  are  more  stringent  than 
in  2001:  from  40°10'  N.  lat.  34°27'  N. 
lat.,  closed  March  through  April  and 
November  through  December  in  all 
waters,  and  open  only  inside  20  fethoms 
(36.9  m)  in  May  through  June  and 
September  through  October.  South  of 
34°27'  N.  lat.,  closed  January  through 
Febmary  and  November  through 
December. 

Recreational  fisheries  off  Washington 
and  Oregon  will  be  challenged  this  year 
by  a  need  to  maintain  low  yelloweye 
rockfish  catch.  Some  measures  taken  in 
2000  and  2001  to  protect  other  northern 
overfished  rockfish  species  should  also 
protect  yelloweye  rockfish,  but  the 
states  also  recommended  several  new 
yeUoweye-specific  measures. 
Washington  maintained  its  10  rockfish 
bag  limit,  with  sublimits  of  no  more 
than  2  canary  rockfish,  or  no  more  than 


1  canary  rockfish  and  1  yelloweye 
rockfish.  Oregon  also  maintained  its  10 
rockfish  bag  limit,  of  which  no  more 
than  1  may  be  canary  rockfish  and  no 
more  than  one  may  be  yelloweye 
rockfish.  In  reviewing  the  take  of 
yelloweye  rockfish  in  their  recreational 
fisheries,  the  states  of  Washington  and 
Oregon  found  that  yelloweye  rockfish  is 
most  frequently  taken  by  vessels  that 
travel  offshore  to  target  Pacific  halibut 
However,  yelloweye  pockfish  are  not 
taken  while  the  vessel  is  fishing  for 
halibut,  but  rather  after  the  vessel  has 
completed  its  halibut  fishing  it  moves  to 
another  location  and  fishes  for 
yelloweye  rockfish  before  heading  to 
port.  Therefore,  prohibiting  the 
retention  of  yelloweye  rockfish  when 
halibut  are  on  the  vessel  should 
eliminate  the  directed  harvest  of 
yelloweye  during  halibut  fishing  trips, 
without  causing  discard  of  incidentally- 
caught  yeUoweye  rockfish.  Thus, 
Washington  is  prohibiting  the  retention 
of  yelloweye  rockfish  when  halibut  is 
on  board,  and  Oregon  is  prohibiting  the 
same  during  its  all -depth  halibut 
fisheries. 

Recreational  fishing  restrictions 
proposed  for  California  are  intended  to 
ensiu«  that  fishing  mortality  will  not 
exceed  limits  associated  with  rebuilding 
plans  for  bocaccio,  canary  rockfish, 
cowcod,  and  lingcod.  California 
maintained  its  rockfish  size  limits,  its  2- 
hook  per  fishing  line  limit  and  its  10 
rockfish  bag  limit,  with  a  1  canary 
rockfish  sublimit,  2  bocaccio  sublimit, 
and  a  1  yelloweye  rockfish  sublimit 
with  no  more  than  2  yelloweye  rockfish 
per  vessel.  As  with  all  commercial 
fisheries,  cowcod  retention  is 
prohibited.  In  the  southern  California 
area,  the  CCAs  first  implemented  in 
2001  would  remain  closed  to  both 
recreational  and  commercial  fishing  for 
groundfish  outside  of  the  20  fathom 
(36.9  m)  depth  contour.  Inside  the  20 
fathom  (36.9  m)  depth  contour, 
recreational  and  commercial  fishing  for 
rockfish  and  lingcod  is  permitted  from 
March  through  October. 

Recreational  fisheries  data  indicate 
that  California  fisheries  may  have 
exceeded  the  amounts  of  bocaccio  and 
canary  rockfish  that  the  Council  had 
estimated  pre-season  would  be  taken  in 
those  fisheries  in  2001.  To  prevent  these 
overages  from  reoccuning  in  2002, 
recreational  fisheries  closures  off 
California  are  twice  the  duration  they 
were  in  2001.  The  recreational  fishing 
season  for  rockfish  and  lingcod  between 
40°27'  N.  lat.)  and  Point  Conception 
(34°27'  N.  lat.)  would  be  just  4  months 
duration  for  all  depths,  January- 
Febmary  and  July-August,  plus  4 
months  inside  20  fethoms  (36.9  m)  in 
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May-June  and  September-October. 
When  the  fishery  is  open  inside  20 
fothoms  (36.9  m),  bocaccio,  canary,  and 
yelloweye  rockfisb  retention  is 
prohibited,  and  there  is  a  2  shelf 
rocJ^sh  bag  limit.  The  recreational 
fishing  season  for  rockfish  and  lingcod 
in  that  same  area  would  be  open  for  all 
depths  in  January-Februaiy  and  July- 
August,  and  in  waters  shoreward  of  20 
fathoms  (36.9  m)  in  May-June  and 
September-October.  South  of  Point 
Conception  (34''27'  N.  lat.)  the 
recreational  fishing  season  would  be  8 
months  duration,  March  through 
October.  Different  season  closiues  were 
chosen  north  and  south  of  Point 
Conception  (34''27'  N.  lat.)  in  order  to 
correspond  with  the  periods  of  greatest 
benefit  statewide  for  bocaccio  and 
canary  rockfish.  Taken  together  with  the 
proposed  restrictions  on  commercial 
fisheries,  the  recreational  fishery  season 
closures  and  limits  are  expected  to  keep 
total  fishing  mortality  under  the 
established  OYs. 

The  season  closures  allow  for 
modestly  higher  commercial  trip  and 
recreational  bag  limits  than  would 
otherwise  be  possible  imder  year-rmmd 
fishing.  Season  closiues  are  also 
expected  to  result  in  fewer  discards  than 
would  otherwise  occur.  Conciurent 
seasons  for  recreational  and  commercial 
nontrawl  fisheries  are  more  cost 
efiiective  to  enforce  than  staggered 
seasons  and  minimize  conflicts  between 
commercial  nontrawl  and  recreational 
fishers  who  fish  for  nearshore  and  self 
rockfish. 

Fishing  Communities  and  Impacts 

ThjB  Magnuson-Stevens  Act  requires 
that  actions  taken  to  implement  FMPs 
be  consistent  with  the  10  national 
standards,  one  of  which  requires  that 
conservation  and  management  measiires 
shall  be  consistent  with  the 
conservation  reqiiirements  of  the  Act, 
"take  into  accoimt  the  importance  of 
fishery  resources  to  fishii^  communities 
in  order  to  (A)  provide  for  sustained 
participation  of  such  commimities  and 
(B),  to  the  extent  practicable,  minimize 
adverse  economic  impacts  on  such 
communities."  Commercial  and 
recreational  fisheries  for  Pacific  Coast 
groundfish  contribute  to  the  economies 
and  shape  the  cultures  of  numerous 
fishing  cbmmimities  in  Washington, 
Oregon,  and  California.  Meeting  the 
needs  of  fishing  communities  1^ 
become  iacreasingly  difficult  because 
the  Council  manages  a  fishery  that  is 
overcapitalized  and  contains  stocks  that 
are  overfished.  In  recommending  this 
year's  specifications  and  management 
measures,  the  Coimcil  tried  to 
accommodate  some  of  the  needs  of 


those  communities  within  the 
constraints  of  Magnuson-Stevens  Act 
requirements  to  rebuild  overfished 
stocks,  prevent  overfishing,  and 
minimize  bycatch.  In  general,  the 
Council  allows  the  largest  harvest 
possible,  consistent  with  conservation 
needs  of  the  fish  stocks. 

West  Coast  groundfish  intermix  by 
species,  which  means  that  interception 
and  incidental  mortality  of  overfished 
species  is  inevitable  even  if  retention  of 
a  particular  species  is  prohibited.  As 
discussed  earlier  in  the  section  on 
bycatch  and  discards,  the  Council's 
primary  goal  for  2002  was  to  minimize 
the  incidental  interception  of  overfished 
species.  To  achieve  this,  the  fisheries 
seasons  are  structured  both  to  maximize 
target  species  catch  while  minimizing 
overfished  species  incidental  take  and 
to  allow  minimal  retention  of  overfished 
species  where  incidental  take  will 
inevitably  occur.  Minimal  retention 
levels  will  discourage  targeting  while 
allowing  fishers  to  land  already  dead, 
incidentally  caught  fish.  The  retention 
levels  allowed  (along  with  the  estimated 
discard  levels)  for  each  of  the  ovrafished 
species  are  below  their  OYs  and  allow 
rebuilding. 

For  2002,  the  Coimcil  continued  the 
year-round  fishery  opportunity  that  is 
important  to  the  fishing  and  processing 
sectors  for  maintaining  continuous 
employment  opportimities  and 
maintaining  consistent  groundfish 
marketing  opportunities.  The  Council 
modified  the  ciunulative  trip  limit 
system  that  has  been  used  in  recent 
years  to  extend  the  fishing  season 
throughout  the  year  by  providing 
opportunities  for  at  least  some 
groimdfish  species  and  by  maintaining 
trawl  gear  restrictions  initially  adopted 
for  2000.  These  gear  restrictions  use 
operational  aud  economic  incentives  to 
prevent  bottom  trawl  fishing  with  roller 
gear  for  some  species  and  encoiuage  use 
of  midwater  trawl  and  small  footrope 
trawls  on  the  continental  shelf  where 
most  overfished  species  occur.  Trawl 
gear  restrictions  are  intended  to  reduce 
directed  fishing  forsp^es  that 
commonly  co-occiu  with  overfished 
species.  These  strategies  were  first 
developed  for  the  2000  fishery  by  a 
group  of  industry  participants  who  met 
with  the  GMT  about  achieving 
conservation  goals  while  minimizing 
effects  on  the  industry  and  coastal 
communities.  Offering  higher  limits  to 
fishermen  who  use  gear  with  lower 
bycatch  rates  reduces  bycatch  and 
enhances  economic  opportunities  by 
providing  access  to  healthy  stocks. 

Some  commercial  fishers  have 
commented  that  they  are  being  unfairly 
constrained  relative  to  recreational 


fisheries,  while  some  recreational 
fishers  have  commented  that  the 
commercial  fisheries  are  being  favored. 
In  developing  2002  management 
measures,  the  Coimcil  sought  a  fair  and 
equitable  balance  for  the  two  sectors, 
and  also  sought  to  achieve  needed 
reductions  in  total  fishing  mortality. 
California  hook-and-line  commercial 
fisheries  will  be  subject  to  the  same 
season  restrictions  as  the  recreational 
fisheries.  The  Coimcil  was  concerned 
that  further  restrictions  on  recreational 
fishing  (e.g..  longer  closures  or  lower 
bag  limits)  would  prevent  charter 
vessels  operators  from  running  charter 
fishing  trips  for  a  long  enough  period 
that  they  could  go  out  of  business. 
Under  further  restrictions,  passengers 
may  refuse  to  pay  the  price  to  fish  or 
may  not  make  enough  trips  in  open 
seasons  to  allow  operators  to  cover  their 
costs.  Not  only  would  charter  vessel 
operators  be  a^ected  by  changes  to 
recreational  fishery  management,  but 
supporting  businesses  such  as  bait 
shops  and  tackle  suppliers,  hotels, 
lestaiuants,  and  charter  company 
agents,  etc.  would  also  likely  suffer.  The 
closed  seasons  generally  cover  the 
months  that  have  historically  accounted 
for  the  largest  seasonal  catches  of 
bocaccio  and  other  rockfishes. 

Allowable  commercial  catches  of 
many  groundfish  are  even  lower  than  in 
2001,  but  the  Coimcil  has  tried  to 
restructure  the  timing  of  differential  trip 
limits  to  provide  commercial  fisheries 
with  greater  flexibility  in  their  fishing 
patterns  while  not  increasing  the  overall 
catches.  Again,  this  restructuring  is 
intended  to  limit  the  extent  to  which 
businesses  such  as  tackle  suppliers  and 
bait  sh(^s  that  supply  and  support  the 
fishing  industry  would  suffer.  Many 
commercial  groimdfish  fishers  have 
other  fishing  opportunities  during  the 
year,  and  these  opportunities  were  taken 
into  account.  For  example,  the  small- 
scale  commercial  fishers  (and 
recreational  fishers)  in  southern 
California  would  (under  state 
regulations)  still  be  able  to  fish  for 
certain  species  in  nearshore  waters 
while  the  shelf  is  closed  to  protect 
overfished  species. 

Nonetheless,  the  effects  of  thes^  2002 
management  measiues  on  some  fishers 
and  communities  will  be  severe, 
particularly  for  those  vidthout  other 
opportunities.  For  the  2002  fishery,  the 
Council  proposed  stringent  harvest 
levels  intended  to  protect  and  rebuild 
overfished  and  depleted  stocks.  In 
addition  to  reducing  OYs  for  overfished 
stocks,  the  Council  also  severely 
constrained  harvest  on  healthy  stocks 
associated  wdth  overfished  stocks.  These 
measures  were  needed  to  ensure  that 
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rebuilding  of  overfished  and  depleted 
stocks  could  occur.  However,  they  vnh 
cause  serious  socio-economic 
repercussions  as  a  result  of  these  lower 
harvest  levels  and  the  consequent  lower 
landings  limits. 

Distribution  of  the  economic  effect  of 
the  2002  management  measures  will 
depend  on  how  well  the  fishers  can 
adapt  to  the  restrictions.  Some  user 
groups,  particularly  those  able  to  use 
midwater  trawl  gear,  will  have  a  greater 
opportunity  to  harvest  than  they  would 
have  had  without  gear  restrictions, 
because  proposed  restrictions  allow 
fishers  to  use  gear  that  reduces 
incidental  catch  of  the  depleted 
rockfish.  Other  fishers  will  not  be  able 
to  maintain  a  viable  operation  at  the 
reduced  harvest  levels.  The  Council 
prepared  an  EA/RK/IRFA  for  this 
action,  which  includes  a  discussion  of 
the  economic  and  social  effiects  of  these 
management  measures  on  coastal 

communities  (see  ADDRESS^). 

.■I 

Trip  Limit  Tables  and  Management 
Measures 

Cumulative  trip  limits  are  set  into 
tables,  with  explanations  in  section  IV. 
However,  the  industry  is  cautioned  not 
to  rely  on  the  tables  alone.  The  text  in 
section  IV  provides  cumulative  trip 
limit  definitions  and  periods,  size  limit 
definitions  and  conversions,  and  other 
information  that  cannot  be  readily 
included  in  a  table  but  must  be 
understood  in  order  to  correctly  use  the 
tables.  The  sablefish  allocations  and 
nontrawl  sablefish  management.  Pacific 
whiting  allocations  and  seasons,  and 
"per  trip"  limits  for  black  rockfish  off 
Washington  State  are  still  presented  in 
text  in  paragraphs  IV.B.  Trip  limits  for 
exempted  trawl  gear  in  the  open  access 
fishery  (paragraphs  IV.B.  Trip  limits  for 
exempted  trawl  gear  in  the  open  access 
fishery  (paragraph  IV.C),  recreational 
management  measures  (paragraph 
IV.D.),  and  tribal  allocations  and 
management  measures  (paragraph  V.) 
still  remain  in  the  text. 

Cumulative  trip  limits  are  applied 
during  the  time  periods  and  in  the  areas 
indicated  in  Tables  3-5  of  section  IV. 
The  ciunulative  trip  Umit  may  be  taken 
at  any  time  within  the  applicable 
cumulative  trip  limit  period.  All 
cumulative  trip  limit  periods  start  at 
0001  hours,  local  time,  on  the  specified 
beginning  date,  except  for  "B"  platoon 
trawl  vessels  whose  limits  start  on  the 
16th  of  the  month  (see  paragraph 
.  IV.A.(16). 

Example  1:  Line  2  of  Table  3  for  the 
limited  entry  trawl  fishery  means:  North  of 
40°10'  N.  lat.,  the  cumulative  trip  limit  for 
minor  slope  rockfish  is  1,800  lb  (816  kg)  per 
2-month  period;  the  2-month  periods  are 


January  l-February  28  and  March  1-April 
30,  etc. 

Example  2:  The  trip  limits  for  bocaccio  on 
Table  4  for  limited  entry  fixed  gear  mean: 
From  January  1  through  February  28,  the  trip 
limit  for  bocaccio  between  40°10'  N.  lat  and 
34''27'  N.  lat.  is  200  lb  (91  kg)  each  month. 
However,  the  fishery  for  bocaccio  is  closed 
from  March  1  to  June  30,  which  means 
bocaccio  may  not  be  taken,  retained, 
possessed  or  landed  between  40°10'  N.  lat. 
and  34°27'  N.  lat.  during  that  time  period. 
The  cumulative  trip  limit  returns  at  200  lb 
(91  kg)  per  month  on  July  1,  but  a  fisher  may 
not  fish  ahead  on  that  amount  (see  paragraph 
IV.A(2)).  Bocaccio  taken  and  retained  north 
of  40°10'  N.  lat.  are  not  explicitly  mentioned 
in  the  table,  however  they  are  included  in  the 
trip  limit  for  "minor  shelf  rockfish-north" 
(see  footnote  5  of  Table  4).  , 

IV.  NMFS  Actions 

For  the  reasons  stated  above,  the 
Assistant  Administrator  for  Fisheries, 
NOAA  (Assistant  Administrator)., 
concurs  with  the  Council's 
recommendations  and  announces  the 
following  management  actions  for  2002, 
including  measures  that  are  unchanged 
bom  2001  and  new  measures. 

A.  General  Definitions  and  Provisions 

The  following  definitions  and 
provisions  apply  to  the  2002 
management  measures,  unless  otherwise 
specified  in  a  subsequent  Federal 
Rcsister  document: 

(1)  Trip  limits.  Trip  limits  are  used  in 
the  conunercial  fishery  to  specify  the 
amount  of  fish  that  may  legally  be  taken 
and  retained,  possessed,  or  landed,  per 
T^essel,  per  fishing  trip,  or  cumulatively 
per  unit  of  time,  or  the  number  of 
landings  that  may  be  made  from  a  vessel 
in  a  given  period  of  time,  as  follows: 

(a)  A  per  trip  limit  is  the  total 
allowable  amount  of  a  groundfish 
species  or  species  group,  by  weight,  or 
by  percentage  of  weight  of  legal  fish  on 
board,  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  from  a 
single  fishing  trip. 

(b)  A  daily  trip  limit  is  the  maximum 
amount  that  may  be  taken  and  retained, 
possessed,  or  landed  per  vessel  in  24 
consecutive  hours,  starting  at  0001 
hours  l.t.  Only  one  landing  of 
groundfish  may  be  made  in  that  24-hour 
period.  Daily  trip  limits  may  not  be 
accumulated  during  multiple  day  trips. 

(c)  A  weekly  triplimit  is  the 
maximiim  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  7  consecutive  days,  starting  at 
0001  hours  l.t.  on  Sunday  and  ending  at 
2400  hours  l.t.  on  Saturday.  Weekly  trip 
limits  may  not  be  accumulated  during 
multiple  week  trips,  ff  a  calendar  week 
includes  days  vrithin  two  different 
months,  a  vessel  is  not  entitled  to  two 
separate  weekly  limits  during  that  week. 


(d)  A  cumulative  trip  limit  is  the 
maximiun  amount  that  may  be  taken 
and  retained,  possessed,  or  landed  per 
vessel  in  a  specified  period  of  time 
without  a  limit  on  the  number  of 
landings  or  trips,  unless  otherwise 
specified.  The  cumulative  trip  limit 
periods  for  limited  entry  and  open 
access  fisheries,  which  start  at  0001 
hours  l.t.  and  end  at  2400  hours  l.t.,  are 
as  follows,  unless  othervdse  specified: 

(i)  The  2-month  periods  are:  January 
l-February  28,  March  1-April  30,  May 
1-June  30,  July  1-August  31,  September 
l-October  31,  and  November  1- 
December  31. 

(ii)  One  month  means  the  first  day 
through  the  last  day  of  the  calendar 
month. 

(iii)  One  week  means  7  consecutive 
days,  Sunday  through  Saturday. 

(2)  Fishing  ahead.  Unless  the  fishery 
is  closed,  a  vessel  that  has  landed  its 
cumulative  or  daily  limit  may  continue 
to  fish  on  the  limit  for  the  next  period, 
so  long  as  no  fish  (including,  but  not 
limited  to,  groundfish  with  no  trip 
limits,  shrimp,  prawns,  or  other 
nongroimdfish  species  or  shellfish)  are 
landed  (offloaded)  until  the  next  period. 
As  stated  at  50  CFR  660.302  (in  the 
definition  of  "landing"),  once  the 
offloading  of  any  species  begins,  all  fish 
aboard  the  vessel  are  counted  as  part  of 
the  landing.  Fishing  ahead  is  not 
allowed  during  or  before  a  closed  period 
(see  paragraph  IV.A.  (7)).  See  paragraph 
IV.A.(9)  for  information  on  inseason 
changes  to  limits. 

(3)  Weights.  All  weights  are  round 
weights  or  round-weight  equivalents 
unless  otherwise  specified. 

(4)  Percentages.  Percentages  are  based 
on  round  wei^ts,  and,  unless  otherwise 
specified,  apply  only  to  legal  fish  on 
board. 

(5)  Legal  fish.  Legal  fish  means  fish 
legally  taken  and  retained,  possessed,  or 
landed  in  accordance  with  the 
provisions  of  50  CFR  part  660,  the 
Magnuson-Stevens  Act,  any  document 
issued  under  part  660,  and  any  other 
regulation  promulgated  or  permit  issued 
under  the  Magnuson-Stevens  Act. 

(6)  Size  limits  and  length 
measurement.  Unless  otherwise 
specified,  size  limits  in  the  commercial 
and  recreational  groundwater  fisheries 
apply  to  the  "total  length,"  which  is  the 
longest  measurement  of  the  fish  without 
mutilation  of  the  fish  or  the  use  of  force 
to  extend  the  length  of  the  fish.  No  fish 

.  with  a  size  limit  may  be  retained  if  it  is 
in  such  condition  that  its  length  has 
been  extended  or  cannot  be  determined 
by  these  methods.  For  conversions  not 
listed  here,  contact  the  state  where  the 
fish  vrill  be  landed. 
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(a)  Whole  fish.  For  a  whole  fish,  total 
length  is  measiiied  from  the  tip  of  the 
snout  (mouth  closed)  to  the  tip  of  the 
tail  in  a  natiual,  relaxed  position. 

(b)  "Headed"  fish.  For  a  fish  with  the 
head  removed  ("headed"),  the  length  is 
measiired  from  the  origin  of  the  first 
dorsal  fin  (where  the  front  dorsal  fin 
meets  the  dorsal  surface  of  the  body 
closest  to  the  head)  to  the  tip  of  the 
upper  lobe  of  the  tail;  the  dorsal  fin  and 
tail  must  be  left  intact. 

(c)  Filets.  A  filet  is  the  flesh  from  one 
side  of  a  fish  extending  bom  the  head 
to  the  tail,  which  has  been  removed 
bom  the  body  (head,  tail,  and  backbone) 
in  a  single  continuous  piece.  Filet 
lengths  may  be  subject  to  size  limits  for 
some  groundfish  taken  in  the 
recreational  fishery  off  California  (see 
paragraph  IV.  D.(l)).  A  filet  is  measiued 
along  the  length  of  the  longest  part  of 
the  filet,  in  a  relaxed  position;  stretching 
or  other  wise  manipulating  the  filet  to 
increase  its  length  is  not  permitted. 

(d)  Sablefish  weight  limit  conversions. 
The  following  conversions  apply  to  both 
the  limited  entry  and  open  access 
fisheries  when  trip  limits  are  effective 
for  those  fisheries.  For  headed  and 
gutted  (eviscerated)  sablefish,  the 
conversion  factor  established  by  the 
state  where  the  fish  is  or  will  be  landed 
will  be  used  to  convert  the  processed 
weight  to  round  weight  for  piuposes  of 
applying  the  trip  limit.  (The  conversion 
fector  ciuxently  is  1.6  in  Washington, 
Oregon,  and  California.  However,  the 
state  conversion  factors  may  differ, 
fishers  shoiild  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
state's  official  conversion  frictor.) 

(e)  Lingpod  size  and  weight 
conversions.  The  following  conversions 
apply  in  both  limited  entry  and  open 
access  fisheries. 

(i)  Size  conversion.  For  lingcod  with 
the  head  removed,  the  minimum  size 
limit  is  19.5  inches  (49.5  cm),  which 
corresponds  to  24  inches  (61  cm)  total 
length  for  whole  fish. 

(ii)  Wei^t  conversion.  The 
conversion  factor  established  by  the 
state  where  the  fish  is  or  wiU  be  landed 
will  be  used  to  convert  the  processed 
weight  to  round  weight  for  purposes  of 
applying  the  trip  limit.  (The  states' 
conversion  factors  may  differ,  and 
fishers  should  contact  fishery 
enforcement  officials  in  the  state  where 
the  fish  will  be  landed  to  determine  that 
state's  official  conversion  factor.)  If  a 
state  does  not  have  a  conversion  factor 
for  headed  and  gutted  lingcod,  or 
lingcod  that  is  only  gutted;  the 
foUownng  conversion  factors  will  be 
used.  To  determine  the  round  weight. 


multiply  the  processed  weight  times  the 
conversion  factor. 

(A)  Headed  and  gutted.  The 
conversion  factor  for  headed  and  gutted 
lingcod  is  1.5. 

(B)  Gutted,  with  the  head  on.  The 
conversion  factor  for  lingcod  that  has 
only  been  gutted  is  1.1. 

(7)  Closure.  "Closure,"  when  referring 
to  closure  of  a  fishery,  means  that  taking 
and  retaining,  possessing,  or  landing  the 
particular  species  or  species  group  is 
prohibited.  (See  50  CFR  660.302.) 
Unless  otherwise  announced  in  the 
Federal  Register,  offloading  must  begin 
before  the  time  the  fishery  closes.  The 
provisions  at  paragraph  IV.A.  (2)  for 
fishing  ahead  do  not  apply  during  a 
closed  period.  It  is  unlawful  to  transit 
through  a  closed  area  with  the 
prohibited  species  on  board,  no  matter 
where  that  species  was  caught,  except  as 
provided  for  in  the  CCA  at  IV.A.  (20). 

(8)  Fishery  management  area.  "The 
fishery  management  area  for  these 
species  is  the  EEZ  off  the  coasts  of 
Washington,  Oregon,  arid  California 
between  3  and  200  lun  offshore, 
boimded  on  the  north  by  the  Provisional 
International  Boundary  between  the 
United  States  and  Canada,  and  boimded 
on  the  south  by  the  International 
Boundary  between  the  United  States 
and  Mexico.  All  groimdfish  possessed 
between  0-200  nm  offshore  or  landed  in 
Washington,  Oregon,  or  California  are 
presiuned  to  have  been  taken  and 
retained  from  the  EEZ,  unless  otherwise 
demonstrated  by  the  person  in 
possession  of  those  fish. 

(9)  Routine  management  measures. 
Most  trip,  bag,  and  size  limits  in  the 
groimdfish  fishery  have  been  designated 
"routine,"  which  means  they  may  be 
changed  rapidly  after  a  single  Council 
meeting.  (See  50  CFR  660.323(b).) 
Council  meetings  in  2002  will  be  held 
in  the  months  of  March,  April,  Jime, 
September,  and  November.  Inseason 
changes  to  routine  management 
measiues  are  announced  in  the  Federal 
Register.  Information  concerning 
changes  to  routine  management 
measures  is  available  bom  the  NMFS 
Northwest  and  Southwest  Regional 
Offices  (see  ADDRESSES).  Changes  to  trip 
limits  are  effective  at  the  times  stated  in 
the  Federal  Register.  Once  a  change  is 
effective,  it  is  illegal  to  take  and  retain, 
possess,  or  land  more  fish  than  allowed 
under  the  new  trip  limit.  This  means 
that,  luiless  otherwise  announced  in  the 
Federal  Register,  offloading  must  begin 
before  the  time  a  fishery  closes  or  a 
more  restrictive  trip  limit  takes  effect. 

(10)  Limited  entry  limits.  It  is 
unlawful  for  any  person  to  take  and 
retain,  possess,  or  land  groundfish  in 
excess  of  the  landing  limit  for  the  open 


access  fishery  without  having  a  valid 
limited  entry  permit  for  the  vessel 
affixed  with  a  gear  endorsement  for  the 
gear  used  to  catch  the  fish  (50  CFR 
660.306(p)). 

(11)  Operating  in  both  limited  entry 
and  open  access  fisheries.  The  open 
access  trip  limit  applies  to  any  fishing 
conducted  with  open  access  gear,  even 
if  the  vessel  has  a  valid  limited  entry 
permit  with  an  endorsement  for  another 
type  of  gear.  A  vessel  that  operates  in 
both  the  open  access  and  limited  entry 
fisheries  is  not  entitled  to  two  separate 
trip  limits  for  the  same  species.  If  a 
vessel  has  a  limited  entry  permit  and 
uses  open  entry  limit,  the  open  access 
limit  cannot  be  exceeded  and  coimts 
toward  the  limited  entry  limit.  If  a 
vessel  has  a  limited  entry  permit  and 
uses  open  access  gear,  but  the  open 
access  limit  is  larger  than  the  limited 
entry  limit,  the  smaller  limited  entry 
limit  applies,  even  if  taken  entirely  with 
open  access  gear. 

(12)  Operating  in  areas  with  different 
trip  limits.  Trip  limits  for  a  species  or 

a  species  group  may  differ  in  different 
geographic  areas  along  the  coast.  The 
following  "crossover"  provisions  apply 
to  vessels  operating  in  different 
geographical  areas  that  have  different 
cumulative  or  "per  trip"  trip  limits  for 
the  same  species  or  species  group.  Such 
crossover  provisions  do  not  apply  to 
species  that  are  subject  only  to  daily  trip 
Ihnits,  or  to  the  trip  limits  for  black 
rockfish  off  Washington  (see  50  CFR 
660.323(a)(1)).  In  2002,  the  cimiulative 
trip  limit  periods  for  the  limited  entry 
and  open  access  fisheries  are  specified 
in  paragraph  IV.A(l)(d),  but  may  be 
changed  during  the  year  if  announced  in 
the  Federal  Ri^ister. 

(a)  Going  from  a  more  restrictive  to  a 
more  liberal  area,  ff  a  vessel  takes  and 
retains  any  groundfish  species  or 
species  group  of  groimdfish  in  an  area 
where  a  more  restrictive  trip  limit 
applies  before  fishing  in  an  area  where 

a  more  liberal  trip  limit  (or  no  trip  limit) 
applies,  then  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 

(b)  Going  from  a  more  liberal  to  a 
more  restrictive  area,  ff  a  vessel  takes 
and  retains  a  groundfish  species  or 
species  group  in  an  area  where  a  higher 
trip  limit  or  no  trip  limit  applies,  and 
takes  and  retains,  possesses  or  lands  the 
same  species  or  species  group  in  an  area 
whrae  a  more  restrictive  trip  limit 
applies,  that  vessel  is  subject  to  the 
more  restrictive  trip  limit  for  the  entire 
period  to  which  that  trip  limit  applies, 
no  matter  where  the  fish  are  taken  and 
retained,  possessed,  or  landed. 
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(c)  Minor  rockfish.  Several  rockfish 
species  are  designed  with  species- 
specific  limits  on  one  side  of  the  40**10' 
N.  lat.  management  line,  and  are 
included  as  part  of  a  minor  rockfish 
complex  on  the  other  side  of  the  line. 

(i)  If  a  vessel  takes  and  retains  minor 
slope  rockfish  north  of  40°10'  N.  lat., 
that  vessel  is  also  permitted  to  take  and 
retain,  possess  or  land  splitnose  rockfish 
up  to  its  cumulative  limit  south  of 
40°10'  N.  lat.,  even  if  splitnose  rockfish 
were  a  part  of  the  landings  from  minor 
slope  rockfish  taken  and  retained  north 
of  40°10'  N.  lat.  [Note:  A  vessel  that 
takes  and  retains  minor  slope  rockfish 
on  both  sides  of  the  management  line  in 
a  single  cumulative  limit  period  is 
subject  to  the  more  restrictive 
cumulative  limit  for  minor  slope 
rockfish  during  that  period.] 

(ii)  If  a  vessel  takes  and  retains  minor 
slope  rockfish  south  of  40°10'  N.  lat., 
that  vessel  is  also  permitted  to  take  and 
retain,  possess  or  land  POP  up  to  its 
cumulative  limit  north  of  40°10'  N.  lat., 
even  if  POP  were  a  part  of  the  landings 
from  minor  slope  rockfish  taken  and 
retained  south  of  40°10'  N.  lat. 

Note:  A  vessel  that  takes  and  retains  minor 
slope  rockfish  on  both  sides  of  the 
management  line  in  a  single  cumulative  limit 
period  is  subject  to  the  more  restrictive 
cumulative  limit  for  minor  slope  rockfish 
during  that  period. 

(iii)  If  a  vessel  takes  and  retains  minor 
shelf  rockfish  north  of  40°10'  N.  lat.,  that 
vessel  is  also  permitted  to  take  and 
retain,  possess,  or  land  chilipepper 
rockfish  and  bocaccio  up  to  their 
respective  cumulative  limits  south  of 
40''10'  N.  lat.,  even  if  either  species  is 
part  of  the  landings  from  minor  shelf 
rockfish  taken  and  retained  north  of 
40''10'  N.  lat. 

Note:  A  vessel  that  takes  and  retains  minor 
shelf  rockfish  on  both  sides  of  the 
management  line  in  a  single  cumulative  limit 
period  is  subjectjo  the  more  restrictive 
cumulative  limit*for  minor  shelf  rockfish 
during  that  period. 

(iv)  If  a  vessel  takes  and  retains  minor 
shelf  rockfish  south  of  40°lb'  N.  lat., 
that  vessel  is  also  permitted  to  take  and 
retain,  possess,  or  land  yellowtail 
rockfish  up  to  its  respective  cumulative 
limits  nordi  of  40°  10'  N.  lat.,  even  if 
yellowtail  rockfish  is  part  of  the 
landings  bom  minor  sheff  rockfish 
taken  and  retained  south  of  40°10'  N. 
lat. 

Note:  A  vessel  that  takes  and  retains  minor 
shelf  rockfish  on  both  sides  of  the 
management  line  in  a  single  cumulative  limit 
period  is  subject  to  the  more  restrictive 
cumulative  limit  for  minor  shelf  rockfish 
during  that  period. 

(d)  "lyrS  complex."  For  2002,  there 
are  difiisrential  trip  limits  for  the  "DTS 


complex"  (Dover  sole,  shortspine 
thomyhead,  longspine  thomyhead, 
sablefish)  north  and  south  of  the 
management  line  at  40°10'  N.  lat. 
Vessels  operating  in  the  limited  entry 
trawl  fishery  are  subject  to  the  crossover 
provisions  in  this  paragraph  IV.A.  (12) 
when  making  landings  that  include  any 
one  of  the  four  species  in  the  "DTS 
complex." 

(13)  Sorting.  It  is  unlawful  for  any 
person  to  "fail  to  sort,  prior  to  the  first 
weighing  after  offloading,  those 
groundfish  species  or  species  groups  for 
which  there  is  a  trip  limit,  size  limit, 
quota,  or  commercial  OY,  if  the  vessel 
fished  or  landed  in  an  area  during  a 
time  when  such  trip  limit,  size  limit, 
commercial  optimum  yield,  or  quota 
applied."  This  provision  applies  to  both 
the  limited  entry  and  open  access 
fisheries.  (See  50  CFR  660.306(h).)  The 
following  species  must  be  sorted  in 
2002: 

(a)  For  vessels  with  a  limited  entry 
permit: 

(i)  Coastwide — widow  rockfish, 
canary  rockfish,  darkblotched  rockfish, 
yelloweye  rockfish,  shortbelly  rockfish, 
minor  nearshore  rockfish,  minor  shelf 
rockfish,  minor  slope  rockfish, 
shortspine  and  longspine  thomyhead, 
Dover  sole,  arrowtooth  flounder,  rex 
sole,  petrale  sole,  other  flatfish,  lingcod, 
sablefish,  and  Pacific  whiting. 

Note:  Although  both  yelloweye  and 
darkblotched  rockfish  are  considered  minor 
rockfish  managed  under  the  minor  shelf  and 
minor  slope  rockfish  complexes, 
respectively,  they  have  separate  OYs  and 
therefore  must  be  sorted  by  species. 

(ii)  North  of  40''10'  N.  lat.— POP, 
yellowtail  rockfish,  and,  for  fixed  gear, 
black  rockfish  and  blue  rockfish; 

(iii)  South  of  40°10'  N.  lat.— 
chilipepper  rockfish,  bocaccio  rockfish, 
splitnose  rockfish,  and  Pacific  sanddabs. 

(b)  For  open  access  vessels  (vessels 
without  a  limited  entry  permit): 

(i)  Coastwide — widow  rockfish, 
canary  rockfish,  darkblotched  rockfish, 
yelloweye  rockfish,  minor  nearshore 
rockfish,  minor  shelf  rockfish,  minor 
slope  rockfish,  arrowtooth  flounder, 
other  flatfish,  lingcod,  sablefish.  Pacific 
whiting,  £md  Pacific  sanddabs; 

(ii)  North  of  40°10'  N.  lat.— black 
rockfish,  blue  rockfish,  POP,  yellowtail 
rockfish; 

(iii)  South  of  40°10'N.  lat.— 
chilipepper  rockfish,  bocaccio  rockfish, 
splitnose  rockfish; 

(iv)  South  of  Point  Conception — 
thomyheads. 

(14)  Limited  Entry  Trawl  Gear 
Restrictions.  Limited  entry  trip  limits 
may  vary  depending  on  the  type  of  trawl 
gear  that  is  on  board  a  vessel  during  a 


fishing  trip:  large  footrope,  small 
footrope,  or  midwater  trawl  sear. 

(a)  types  of  trawl  gear — (ijLarge 
footrope  trawl  gear  is  bottom  trawl  gear, 
as  specified  at  50  CFR  660.302  and 
660 . 3  2  2  (b) ,  with  a  footrope  diameter 
larger  than  8  inches  (20  cm)  (including 
rollers,  bobbins  or  other  material 
encircling  or  tied  along  the  length  of  the 
footrope). 

(ii)  Small  footrope  trawl  gear  is 
bottom  trawl  gear,  as  specified  at  50 
CFR  660.302  and  660.322(b),  with  a 
footrope  diameter  8  inches  (20  cm)  or 
smaller  (including  rollers,  bobbins  or 
other  material  encircling  or  tied  along 
the  length  of  the  footrope),  except 
chafing  gear  may  be  used  only  on  the 
last  50  meshes  of  a  small  footrope  trawl, 
measured  from  the  terminal  (closed)  end 
of  the  codend.  Other  lines  or  ropes  that 
run  parallel  to  the  footrope  may  not  be 
augmented  or  modified  to  violate 
footrope  size  restrictions. 

(iii)  Midwater  trawl  gear  is  pelagic 
trawl  gear,  as  specified  at  50  CFR 
660.302  and  660.322(b)(2).  The  footrope 
of  midwater  trawl  gear  may  not  be 
enlarged  by  encircling  it  with  chains  or 
by  any  other  means.  Ropes  or  lines 
running  parallel  to  the  footrope  of 
midwater  trawl  gear  must  be  bare  and 
may  not  be  suspended  with  chains  or 
other  materials. 

(b)  Cumulative  trip  limits  and 
prohibitions  by  trawl  gear  lype-(i)  Large 
footrope  trawl.  It  is  unlawful  to  take  and 
retain,  possess  or  land  any  species  of 
shelf  or  nearshore  rockfish  (defined  at 
IV.A.  (21)  and  Table  2  to  section  IV) 
except  chilipepper  rockfish  south  of 
40°10'  N.  Lat.  (as  specified  in  Table  3) 
from  a  fishing  trip  if  large  footrope  gear 
is  on  board;  this  restriction  applies 
coastwide  from  January  1  to  December 
31.  It  is  unlawful  to  take  and  retain, 
possess  or  land  petrale  sole,  rex  sole,  or 
arrowtooth  flounder  from  a  fishing  trip 
if  large  footrope  gear  is  onboard  and  the 
trip  is  conducted  at  least  in  part 
between  May  1  and  October  31; 
cumulative  limits  for  "all  other  flatfish" 
(all  flatfish  except  those  with 
cumulative  trip  limits  in  Table  3  to- 
section  IV)  are  lower  for  vessels  with 
large  footrope  gear  on  board  throughout 
the  year.  (See  Table  3.)  It  is  unlawful  for 
any  vessel  using  large  footrope  gear  to 
exceed  large  footrope  gear  limits  for  any 
species  or  to  use  large  footrope  gear  to 
exceed  small  footrope  gear  or  midwater 
trawl  gear  limits  for  any  species.  The 
presence  of  rollers  or  bobbins  larger 
than  8  inches  (20  cm)  in  diameter  on 
board  the  vessel,  even  if  not  attached  to 
a  trawl,  will  be  considered  to  mean  a 
large  footrope  trawl  is  on  board.  Dates 
are  adjusted  for  the  "B"  platoon  (See 
IV.A.  (16)). 
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(ii)  Small  footmpe  ormidwater  trawl 
gear.  Cumulative  trip  limits  for  canary 
rockfish.  widow  rockfish,  yellowtail 
rockfish,  bocaccio,  minor  shelf  rockfish, 
minor  nearshore  rockfish,  and  lingcod, 
and  higher  cumulative  trip  limits  for 
chilipepper  rockfish  and  flatfish,  as 
indicated  in  Table  3  to  section  IV,  are 
allowed  only  if  small  footrope  gear  or 
midwater  trawl  gear  is  used,  and  if  that 
gear  meets  the  specifications  in 
paiaasphs  IV.A  (14). 

[mi  Midwater  trawl  gear.  Higher 
cumulative  trip  limits  are  available  for 
limited  entry  vessels  using  midwater 
trawl  gear  to  harvest  widow  or 
chilipepper  rockfish.  Each  landing  that 
contains  widow  or  chilipepper  rockfish 
is  attributed  to  the  gear  on  board  with 
the  most  restrictive  trip  limit  for  those 
species.  Landings  attributed  to  small 
footrope  trawl  must  not  exceed  the 
small  footrope  limit,  and  landings 
attributed  to  midwater  trawl  must  not 
exceed  the  midwater  trawl  limit.  If  a 
vessel  has  landings  attributed  to  both 
types  of  trawls  dtuing  a  ciunulative  trip 
limit  period,  all  landings  are  counted 
toward  the  most  restrictive  gear-specific 
cumulative  limit. 

(iv)  More  than  one  type  oftmwl  gear 
on  board.  The  cumulative  trip  limits  in 
Table  3  of  section  IV  must  not  be 
exceeded.  A  fisher  may  have  more  than 
one  type  of  limited  entry  trawl  gear  on 
board,  but  the  most  restrictive  trip  limit 
associated  with  the  gear  on  board 
applies  for  the  trip  and  will  count 
toward  the  cumulative  trip  limit  for  that 
gear. 

Example:  If  a  vessel  has  large  footrope  gear 
on  board,  it  cannot  land  yellowtail  rockfish, 
even  if  the  yellowtail  roddish  is  caught  with 
a  small  footrope  trawl.  If  a  vessel  has  both 
small  footrope  trawl  and  midwater  trawl  gear 
on  board,  the  landing  is  attributed  to  the 
most  restrictive  gear-specific  limit,  regardless 
of  which  gear  type  was  used. 

(c)  Measurement.  The  footrope  will  be 
measured  in  a  straight  line  from  the 
outside  edge  to  the  opposite  outside 
edge  at  the  widest  part  on  any 
individual  part,  including  any 
individual  disk,  roller,  bobbin,  or  any 
other  device. 

(d)  State  landing  receipts. 
Washington,  Oregon,  and  California  will 
require  the  type  of  trawl  gear  on  board 
with  the  most  restrictive  limit  to  be 
recorded  on  the  State  landing  receipt(s)- 
for  each  trip  or  an  attachmrait  to  the 
State  landing  receipt 

(e)  Gear  inspection.  All  trawl  gear  and 
trawl  gear  components,  including 
unattached  rollers  or  bobbins,  must  be 
readily  accessible  and  made  available 
for  inspection  at  the  request  of  an 
authcRized  officer.  No  trawl  gear  may  be 
removed  from  the  vessel  prior  to 


offloading.  All  footropes  shall  be 
uncovered  and  clearly  visible  except 
when  in  use  for  fishing. 

(15)  Permit  transfers.  Limited  entry 
permit  transfers  are  to  take  effect  no 
earlier  than  the  first  day  of  a  major 
cumulative  limit  period  following  the 
day  NMFS  receives  the  transfer  form 
and  original  permit  (50  CFR 
660.335(e)(3)).  Those  days  in  2002  are 
January  1,  March  1,  May  1,  July  1, 
September  1,  and  November  1,  and  are 
delayed  by  15  days  (starting  on  the  16th 
of  a  month)  for  the  "B"  platoon. 

(16)  Platooiung— limited  entry  trawl 
vessels.  Limited  entry  trawl  vessels  are 
automatically  in  the  "A"  platoon,  imless 
the  "B"  platoon  is  indicated  on  the 
limited  entry  permit.  If  a  vessel  is  in  the 
"A"  platoon,  its  cumulative  trip  limit 
periods  begin  and  end  on  the  beginning 
and  end  of  a  calendar  month  as  in  the 
past.  If  a  limited  entry  trawl  permit  is 
authorized  for  the  "B"  platoon,  then 
ciunulative  trip  limit  periods  will  begin 
on  the  16th  of  the  month  (generally  2 
weeks  later  than  for  the  "A"  platoon), 
imless  otherwise  specified. 

(a)  For  a  vessel  in  the  "B"  platoon, 
cumulative  trip  limit  periods  begin  on 
the  16th  of  the  month  at  0001  hours,  l.t., 
and  end  at  2400  hoius,  l.t.,  on  the  15th 
of  the  month.  Therefore,  the 
management  measures  annoiuiced 
herein  that  are  effective  on  January  1, 
2002,  for  the  "A"  platoon  will  be' 
effective  on  January  16,  2002,  for  the 
"B"  platoon.  The  effective  date  of  any 
inseason  changes  to  the  ciunulative  trip 
limits  also  will  be  delayed  for  2  weeks 
for  the  "B"  platoon,  unless  otherwise 
specified. 

(b)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  may  take  and  retain,  but 
may  not  land,  groundfish  from  January 
1,  2002,  throu^  January  15,  2002. 

(c)  A  vessel  authorized  to  operate  in 
the  "B"  platoon  will  have  the  same 
cumulative  trip  limits  for  the  November 
16,  2002,  through  December  31,  2002, 
period  as  a  vessel  operating  in  the  "A" 
platoon  has  for  the  November  1,  2002, 
through  December  31.  2002  period. 

(17)  Exempted  fisheries.  U.S.  vessels 
operating  imder  an  exempted  fishing 
permit  issued  under  50  CFR  part  600  are 
also  subject  to  these  restrictions,  unless 
otherwise  provided  in  the  permit 

(18)  Application  of  requirements. 
Paragraphs  IV.B.  and  IV.C.  pwtain  to  the 
commercial  groundfish  fishery,  but  not 
to  Washington  coastal  tribal  fisheries, 
which  are  described  in  section  V.  The 
provisions  in  paragraphs  IV.B.  and  IV.C. 
that  are  not  covered  under  the  headings 
"limited  entry"  or  "open  access"  apply 
to  all  vessels  in  the  commercial  fishery 
that  take  and  retain  groundfish.  unless 


otherwise  stated.  Paragraph  IV.D. 
pertains  to  the  recreation  fishery. 

(19)  Commonly  used  geographic 
coordinates. 

(a)  Cape  Falcon,  OR— 45°46'  N.  lat. 

(b)  Cape  Lookout,  OR— 45''20'15''  N. 
lat 

(c)  Cape  Blanco,  OR— 42°50'  N.  lat. 

(d)  Cape  Mendocino,  CA— 40°30'  N. 
lat. 

(e)  North/South  management  line — 
40''10'N.  lat 

(f)  Point  Arena.  CA— 38°57'30''  N.  lat. 
(^  Point  Conception,  CA—34°2  7' N. 

lat. 

(h)  International  North  Pacific 
Fisheries  Commission  (INPFC)  subareas 
(for  more  precise  coordinates  for  the 
Canadian  and  Mexican  boundaries,  see 
50  CFR  660.304): 

(i)  Vancouver — U.S.-Canada  border  to 
47°30'  N.  lat 

(ii)  Columbia— 47''30'  to  43°00'  N.  lat. 

{iii)  Eureka— 43°00'  to  40°00'  N.  lat.  N. 
lat. 

(iv)  Monterey— 40''30'  36''00'  N.  lat.  N. 
lat. 

(v)  Conception— 36°00'  N.  lat.  to  the 
U.S.-Mexico  border. 

(20)  Cowcod  Conservation  Areas. 
Recreational  and  commercial  fishing  for 
groundfish  is  prohibited  within  the 
Cowcod  Conservation  Areas  (CCAs), 
except  that  recreational  and  commercial 
fishing  for  rockfish  and  lingcod  is 
permitted  in  waters  inside  20  fathoms 
(36.9  m).  It  is  unlawful  to  take  and 
retain,  possess,  or  land  groundfish 
inside  die  CCAs,  except  for  rockfish  and 
lingcod  taken  in  waters  inside  the  20- 
fathom  (36.9  m)  depth  contour,  when 
those  waters  are  open  to  fishing. 
Commercial  fishing  vessels  may  transit 
through  the  Western  CCA  with  their 
gear-  stowed  and  groundfish  on  board 
only  in  a  corridor  through  the  Western 
CCA  bounded  on  the  north  by  the 
latitude  line  at  33"'00'30''  N.  lat.,  and 
bounded  on  the  south  by  tbe  latitude 
line  at  32''59'30"  N.  lat. 

(i)  The  Western  CCA  is  an  area  south 
of  Point  Conception  that  is  bound  by 
straight  lines  connecting  all  of  the 
following  points  in  the  order  listed: 

33°50'  N.  lat.  119°30'  W.  long.; 

33"'50'N.  lat,  118°50'W.  long.; 

32°20'  N.  lat,  IIS^SO'  W.  long.; 

32''20'  N.  lat,  119''30'  W.  long.; 

33*'00'  N.  lat.  lig'SC  W.  long.; 

SS-'OCN.  lat,  lig^SO' W.  long.; 

33''30'N.  lat,  119''50' W.  long.; 

33''30'  N.  lat.,  119°30'  W.  long.;  and 
connecting  back  to  33°50'  N.  lat., 
119»30'W.  long. 

(ii)  The  Eastern  CCA  is  a  smaUer  area 
west  of  San  Diego  that  is  bound  by 
straight  lines  connecting  aU  of  the 
following  points  in  the  order  listed: 

32*'40'  N.  lat,  IIS^OC  W.  long.; 
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32''40'N.  lat,  117''50' W.  lone.; 

32"'36'42''  N.  lat..  117°50'  W.  long.; 

32''30'N.  lat,  117''53'30'' W.  long.; 

32''30'  N.  lat.,  118-00'  W.  long.;  and 
connecting  back  to  32°40'  N.  lat.. 
IIS'OO'W.  long.; 

(21)  Rockfish  categories.  Rockfish 
(except  thomyheads)  are  divided  into 
categories  north  and  south  of  40°10'  N. 
lat,  depending  on  the  depth  where  they 


most  often  are  caught:  nearshore,  shelf, 
or  slope.  (Scientific  names  appear  in 
Table  2.)  Trip  limits  are  established  for 
"minor  rockfish"  species  according  to 
these  categories  (see  Tables  2-5). 

(a)  Nearshore  rockfish  consists 
entirely  of  the  minor  nearshore  rockfish 
species  listed  in  Table  2. 

(b)  Shelf  rockfish  consists  of  canary 
rockfish,  shortbelly  rockfish,  widow 


rodcfish,  yelloweye  rockfish.  yellowtail 
rockfish,  bocaccio,  cbilipepper,  cowcod. 
and  the  minor  shelf  rockfish  species 
listed  in  Table  2. 

(c)  Slope  rockfish  consists  of  POP, 
splitnose  rockfish.  darkblotched 
rockfish.  and  the  minor  slope  rockfish 
species  listed  in  Table  2. 
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VOL 


ISS 


20  02 


Worth  irf4<ri(yN.  tot  Souflicif40'10'N.l«t 


NEARSHORE 


black.  Sebutn  mebnops 

bbck  and  ydlow.  S.  chryiolinelas 

blue.  S.  myitinus 

brown,  S.  auriculatus 

caKco,  S.  dalli 

Ouna.  S.  nebulotus 

copper.  S.  caurinus 

gppiw.  S.  cainatus  . 

grass,  S.  fastreihger 

kelp,S.  atroviicns 

oUve,  S.  senanoides 

quillback,  S.  maliger 

neefish,  S.  seniccps 


branzespotted,  S.  gilli 
bocaccio,  S.  paucispinis 
chameieon,  S.  phtllipsi 
chitipepper.  S.  goodei 
cowcod.  S.  levis 
dwarf-fcd.  S.  rufianus 
flag,  S.  ndmvmctus 
fiecUed,  S.  lentiginosus 
yeenblolched,  S.  rosenblatti 
yeensponed.  S.  chlorostictiis 
ycmsiripcd.  S.  ekmgatus 
hallbanded.  S.  semicinctus 
honeycomb,  S.  umbrosus 
Mexican,  S.  nacdonaldi 
pink,  S.  COS 
pinkiose.  S.  simulator 
pygmy.  S.  wiboni 
icdslriped,S.  pranger 
medwrn,  S.  helvomaculatus 
nsy.  S.  rosaceus 
silvergrey.  S.  brevispinis 
speckkd,  S.  ovalis 
squarespot,  S.  hopkinsi 
-  stany,  S.  constcllatus 
siripetail.  S.  saxicoia 
swotdspine.  S.  ensifer 
tiger,  S.  nigoccinctiis 
vemilion,  S.  miniatus 
ydkxweye,  S.  robenimus 


SHELF 


SLOPE 


aurora,  S.  aurora 
bank,  S.  rufiis 
Mackgill,  S.  melanostomus 
darkbkMched,  S.  cnmeri 
redbandcd.  S.  babcocki 
rougheye,  S.  akutianus 
shaipchin,  S.  zacentnis 
thofttaker,  S.  bofcaNs 
ipKlnose.  S.  dipkiproa 
;  ^kuwmouth,  S.  recdi 


Mack.  Sebastes  melanops 

Mack  and  yelkiw.  S.  chrysohnelas 

blue.  S.  mystinus 

brown,  S.  auriculatus 

calico.  S.  dalH 

California  scoipionfish.  Scorpaena  guttata 

China.  SdMsles  nebukKus 

capper.  S.  caurinus 

gofrtier.  S.  cainatus 

grass.  S.  rastreUiger 

kelp.  S.  atroviicns 

olive.  S.  serranoides 

quillback.  S.  maliger 

treelish.  S.  seniceps 


bronzesponed,  S.  gilli 
chamdeon.  S.  phillipsi 
dwarf-red.  S.  rufianus 
flag.  S.  ndtrivinctus 
fipeckled.  S.  lentiginosus 
greenbkMched,  S.  rosenblatti 
greenspotted,  S.  chtorostictus 
grecnsjriped,  S.  ekmgatus 
halfbanded.  S.  semicinctus 
honeycomb.  S.  umbrosus 
Mexican,  S.  macdonaMi 
pink.  S.  eos 
pinkrose.  S.  simulator 
pygmy,  S.  wilsoni 
redstriped.  S.  pronger 
rosettom,  S.  heWomaculatus 
rosy.  S.  rasaceus 
siWergrey.  S.  brevispinus 
speckled,  S.  ovalis 
squarespot,  S.  hopkinsi 
stany,  S.  consteliatus 
stripetail,  S.  saxicoto 
swordspine,  S.  ensifer 
tiger,  S.  nigorcinctus 
vennilion,  S.  miniatus 
yeltoweyc.  S.  niberrimus 
ycltowtail.  S.  flavidus 


aurora,  S.  aurora 

bank,  S.  nifus 

blackgin,  S.  melanostomus 

daikblolched,  S.  cramen 

Pacific  ocean  perch  (POP).  S.  alutus 

redbanded,  S.  bdicocki 

rougheye.  S.  akutianus 

shaipchin.  S.  zacentnis 

shoiiraker.  S.  borealis 

yenowmouth,  S.  reedi 
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B.  Limited  Entry  Fishery 

(1)  General.  Most  species  taken  in 
limited  entry  fisheries  will  be  managed 
with  cumulative  trip  limits  (see 
paragraph  IV.A.(l)(d),)  size  limits  (see 
paragraph  IV.A(6)),  and  seasons  (see 
paragraph  IV.A.(7)).  The  trawl  fishery 
has  gear  requirements  and  trip  limits 
that  differ  by  the  type  of  trawl  gear  on 


board  (see  paragraph  {rV.A.(14)). 
Cowcod  retention  is  prohibited  in  all 
fisheries  and  groundfish  vessels 
operating  south  of  Point  Conception 
must  adhere  to  CCA  restrictions  (see 
paragraph  IV.A.(20)).  Yelloweye 
rockfish  retention  is  prohibited  in  the 
limited  entry  fixed  gear  fisheries.  Most 
of  the  management  measures  for  the 
limited  entry  fishery  are  listed  above 


and  in  Tables  3  and  4,  and  may  be 
changed  during  the  year  by 
announcement  in  the  Federal  Register. 
However,  the  management  regimes  for 
several  fisheries  (nontrawl  sablefish. 
Pacific  whiting,  and  black  rockfish)  do 
not  neatly  fit  into  these  tables  and  are 
addressed  immediately  following  3  and 
4. 
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(2)  Sablefisb.  The  limited  entry 
sablefish  allocation  is  farther  allocated 
58  percent  to  trawl  gear  and  42  percent 
to  noritrawl  gear.  See  footnote  e/  of 
Table  la. 

(a)  Trawl  trip  and  size  limits. 
Management  measures  for  the  limited 
entry  trawl  fishery  for  sablefish  are 
listed  in  Table  3.  I 

(b)  Nontrawl  (fixed  gedr)  trip  and  size 
limits.  To  take,  retain,  possess,  or  land 
sablefish  during  the  primary  season  for 
the  limited  entry  fixed  gear  sablefish 
fishery,  the  owner  of  a  vessel  must  hold 
a  limited  entry  permit  for  that  vessel, 
affixed  with  hoih  a  gear  endorsement  for 
longline  or  trap  (or  pot)  gear,  and  a 
sablefish  endorsement.  (See  50  CFR 
663.323(a)(2)(i).)  A  sablefish 
endorsement  is  not  required  to 
participate  in  the  limited  entry  daily 
trip  limit  fishery. 

(i)  Primary  season.  The  primary 
season  begins  at  12  noon  l.t.  on  April  1, 
2002,  and  ends  at  12  noon  l.t.  on 
October  31.  2002.  There  are  no  pre- 
season or  post-season  closures.  During 
the  primary  season,  each  vessel  with  at 
least  one  limited  entry  permit  with  a 
sablefish  endorsement  that  is  registered 
for  use  with  that  vessel  may  land  up  to 
the  ciunulative  trip  limit  for  each  of  the 
sablefish-endorsed  limited  entry  permits 
registered  for  use  with  that  vessel,  for 
the  tier(s)  to  which  the  permit(s)  are 
assigned'.  For  2002,  the  following  limits 
would  be  in  effect:  Tier  1,  36,000  lb. 
(16,329  kg);  Tier  2, 16.500  lb  (7.484  kg); 
Tier  3,  9,500  lb  (4.309  kg).  All  limits  are 
in  roimd  weight.  If  a  Vessel  is  registered 
for  use  with  a  sablefish-endorsed 
limited  entry  permit,  all  sablefish  taken 
after  April  1,  2002.  count  against  the 
cumulative  limits  associated  with  the 
permit(s)  registered  for  use  with  that 
vessel.  A  vessel  that  is  eligible  to 
participate  in  the  primary  sablefish 
season  may  participate  in  the  daily  trip 
limit  fishery  for  sablefish  once  that 
vessel's  primary  season  sablefish 
limit(s)  have  been  taken  or  after  October 
31,  2001,  whichever  occurs  first.  No 
vessel  may  land  sablefi^  against  both 
its  primary  season  cumulative  sablefish 
limits  and  against  the  daily  trip  limit 
fishery  limits  within  the  same  24  hour 
period  of  0001  hour  l.t.  to  2400  hours 
l.t. 

(ii)  Daily  trip  limit.  Daily  and/or 
weekly  sablefish  trip  limits  listed  in 
Table  4  apply  to  any  limited  entry  fixed 
gear  vessels  not  participating  in  the 


primary  sablefish  season  described  in 
paragraph  (i)  of  this  section.  North  of 
36°  N.  lat.,  the  daily  and/or  weekly  trip 
limits  apply  to  fixed  gear  vessels  diat 
are  not  registered  for  use  with  a 
sablefish-endorsed  limited  entry  permit, 
and  to  fixed  gear  vessels  that  are 
registered  for  use  with  a  sablefish- 
endorsed  limited  entry  permit  when 
those  vessels  are  not  fishing  against 
their  primary  sablefish  season 
ciunulative  limits.  South  of  36°  N.  lat., 
the  daily  and/or  weekly  trip  limits  for 
taking  and  retaining  sablefish  that  are 
listed  in  Table  4  apply  throughout  the 
year  to  all  vessels  registered  for  use  with 
a  limited  entry  fixed  gear  permit. 

(3)  Whiting.  Additional  regulations 
that  apply  to  the  whiting  fishery  are 
found  at  50  CFR  660.306  and  at  50  CFR 
660.323(a)(3)  and  (a)(4).  All  allocations 
described  in  this  section  and  in  the 
tribal  fisheries  allocation  description  at 
paragraph  V.  will  not  be  finalized  until 
the  Council  finalizes  the  2002  whiting 
ABC  and  OY  at  its  March  2002  meeting. 

(a)  Allocations.  Whiting  allocations 
will  be  based  on  the  percentages 
detailed  in  50  CFR  660.323(a)(4)(i).  and 
will  be  annoimced  inseason  when  the 
final  OY  is  announced. 

(b)  Seasons.  The  2002  primary 
seasons  for  the  whiting  fishery  start  on 
the  same  dates  as  in  2001.  as  follows 
(see  50  CFR  660.323(a)(3)): 

(i)  Catcher/processor  sector— May  15; 

(ii)  Mothership  sector— May  15; 

(iii)  Shore-based  sector— June  15 
north  of  42°  N.  lat.;  April  1  between 
42°-40°30'  N.  lat.;  April  15  south  of 
40°30'  N.  lat.;  April  15  south  of  40°30' 
N.  lat. 

(c)  Trip  limits— ii)  Before  and  after  the 
regular  season.  The  "per  trip"  limit  for 
whiting  before  and  after  the  regular 
season  for  the  shore-based  sector  is 
announced  in  Table  3,  as  authorized  at 
50  CFR  660.323(a)(3)  and  (a)(4).  This 
trip  limit  includes  any  whiting  caught 
shoreward  of  100  fathoms  (183  m)  in  the 
Eureka  area. 

(ii)  Inside  the  Eureka  100  fm  (183  m) 
contour.  No  more  than  10.000  lb  (4,536 
kg)  of  whiting  may  be  taken  and 
retained,  possessed,  or  landed  by  a 
vessel  that,  at  any  time  during  a  fishing 
trip,  fished  in  the  fishery  management 
area  shoreward  of  the  100  fathom  (183 
m)  contour  (as  shown  on  NOAA  Charts 
18580, 18600,  and  18620)  in  the  Eureka 


area. 


(4)  Black  rockfish.  The  regulations  at 
50  CFR  660.323(a)(1)  state:  "The  trip 


limit  for  black  rockfish  [Sehastes 
melanops)  for  commercial  fishing 
vessels  using  hook-and-line  gear 
between  the  U.S.-Canada  border  and 
Cape  Alava  (48°09'30'^N.  lat.)  and 
between  Destruction  Island  (47°40'00'' 
N.  lat.)  and  Leadbetter  Point  (46°38'10'' 
N.  lat.),  is  100  lb  (45  kg)  or  30  percent, 
by  weight  of  all  fish  on  board, 
whichever  is  greater,  per  vessel  per 
fishing  trip."  These  "per  trip"  limits 
apply  to  limited  entry  and  open  access 
fisheries,  in  conjxmction  with  the 
cumulative  trip  limits  and  other 
management  measures  listed  in  Tables  4 
and  5  of  section  IV.  The  crossover 
provisions  at  paragraphs  IV.A.  (12)  do 
not  apply  to  the  black  rockfish  per-trip 
limits. 

C.  Trip  Limits  in  the  Open  Access 
Fishery 

(1)  General.  Open  access  gear  is  gear 
used  to  take  and  retain  groimdfish  from 
a  vessel  that  does  not  have  a  valid 
permit  for  the  Pacific  Coast  groundfish 
fishery  with  an  endorsement  for  the  gear 
used  to  harvest  the  groundfish.  This 
includes  longline,  trap,  pot,  hook-and- 
line  (fixed  or  mobile),  set  net  trammel 
net  (south  of  38°  N.  lat.  only),  and 
exempted  trawl  gear  (trawls  used  to 
target  non-groundfish  species:  pink 
shrimp  or  prawns,  and,  south  of  Pt. 
Arena,  CA  (38°57'30''  N.  lat.),  California 
halibut  or  sea  cucumbers).  Unless 
otherwise  specified,  a  vessel  operating 
in  the  open  access  fishery  is  subject  to, 
and  must  not  exceed  any  trip  limit, 
frequency  limit,  and/or  size  limit  for  the 
open  access  fishery.  Groundfish  species 
taken  in  open  access  fisheries  will  be 
managed  with  cumulative  trip  limits 
(see  paragraph  IV.A.{l){d)  size  limits 
(see  paragraph  IV.A.(6]),  and  seasons 
(see  paragraph  IV.A.(7)).  Cowcod 
retention  is  prohibited  in  all  fisheries 
and  groundfish  vessels  operating  south 
of  Point  Conception  must  adhere  to  CCA 
restrictions  (see  paragraph  IV.A.(201)). 
Yelloweye  rockfish  retention  is 
prohibited  in  aU  open  access  fisheries. 
The  trip  limits,  size  limits,  seasons,  and 
other  management  measures  for  open 
access  groundfish  gear,  except  exempted 
trawl  gear,  are  listed  in  Table  5.  The  trip 
limit  at  50  CFR  660.323(a){i)  for  black 
rockfish  caught  with  hook-and-line  gear 
also  applies.  (The  black  rockfish  limit  is 
repeated  at  paragraph  IV.B.4.) 
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(2)  Groundflsh  taken  with  exempted 
tmwl  gear  by  vessels  engaged  in  fishing 
for  spot  and  ridgeback  prawns, 
Califomia  halibut,  or  sea  cucumbers— 
(a)  Trip  limits.  The  trip  limit  is  300  lb 
(136  kg)  of  groundfish  per  fishing  trip. 
Limits  in  Table  5  also  apply  and  afe 
counted  toward  the  300  lb  (136  kg) 
groimdfish  limit.  In  any  landing  by  a 
vessel  engaged  in  fishing  for  spot  and 
ridgeback  prawns,  Califomia  halibut,  or 
sea  cucumbers  with  exempted  trawl 
gear,  the  amount  of  groimdfish  landed 
may  not  exceed  the  amount  of  the  target 
species  landed,  except  that  the  amoimt 
of  spiny  dogfish  (Squalas  acanthias) 
landed  may  exceed  the  amoimt  of  target 
species  landed.  Spiny  dogfish  are 
limited  by  the  300  lb  (136  kg)  per  trip 
overall  groundfish  limit.  The  daily  trip 
limits  for  sablefish  coastwide  and 
thomyheads  south  of  Pt.  Conception 
and  the  overall  grotmdfish  "per  trip" 
limit  mayuot  be  multiplied  by  the 
number  of  days  of  the  fishing  trip.  The 
closures  listed  in  Table  5  also  apply, 
except  for  the  species  listed  below  in 
siriiparagraphs  (i)  through  (v).  The 
foliowdng  sublimits  also  apply  and  are 
counted  toward  the  overall  300  lb  (136 
kg)  per  trip  groundfish  limit: 

(i)  Shelf  rockfish  (including  minor 
shelf  rockfish,  widow  and  yellowtail) — 

(A)  Between  40no'  N.  lat.  and  34°27' 
N.  laL:  200  lb  (91  kg)  per  month. 

(B)  South  of  34''27' N.  lat:  500  lb  (227 
kg)  per  month. 

(ii)  Bocaccio  south  of  40  deg.  10'  N. 
kL— 200  lb  (91  kg)  per  month, 
(iii)  Chilipepper— 

(A)  Between  40no'  N.  lat.  and  34''27' 
N.  lat.:  500  lb  (227  kg)  per  month. 

(B)  South  of  34''2r  N.  lat.:  2.500  lb 
(1.134  kg)  per  month. 

(iv)  Minor  nearshore  rockfish  south  of 
40  deg.  10'  N.  lat.— 1.200  lb  (544  kg)  per 
2  months. 

(v)  Ungcod  south  of  40  deg.  10'  N. 
lat— May  1  through  October  31.  2002: 
300  lb  (136  kg)  per  month,  otherwise 
dosed. 

(b)  State  law.  These  trip  limits  are  not 
intended  to  supersede  any  more 
restrictive  state  law  relating  to  the 
retention  of  groimdfish  taken  in  shrimp 
(ff  prawn  pots  or  traps. 

(c)  Participation  in  the  Califomia 
halibut  fishery.  A  trawl  vessel  will  be 
considered  participating  in  the 
California  halibut  fishery  if: 

(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  under  50 
CFR  660.333  for  trawl  gear; 

(ii)  All  fishing  on  the  trip  takes  place 
south  of  Pt  Arena;  and 

(iii)  The  landing  includes  Califomia 
halibut  of  a  size  required  by  Califomia 
Yish  and  Game  Code  section  8392(a), 
which  states:  "No  Califomia  halibut 


may  be  taken,  possessed  or  sold  which 
measiu«s  less  than  22  inches  (56  cm)  in 
total  length,  unless  it  weighs  4  lbs 
(1.8144  kg)  or  more  in  the  round,  3  and 
one-half  lbs  (1.587  kg)  or  more  dressed 
with  the  head  on,  or  3  lbs  (1.3608  kg) 
or  more  dressed  with  the  head  off.  Total 
length  means  "the  shortest  distance 
between  the  tip  of  the  jaw  or  snout, 
whichever  extends  farthest  while  the 
mouth  is  closed,  and  the  tip  of  the 
longest  lobe  of  the  tail,  measured  while 
the  halibut  is  lying  flat  in  natural 
repose,  without  resort  to  any  force  other 
than  the  swinging  or  fanning  of  the 

tail."  - 

(d)  Participation  in  the  sea  cucumber 
fishery.  A  trawl  vessel  will  be 
considered  to  be  participating  in  the  sea 
cuciunber  fishery  if: 

(i)  It  is  not  fishing  under  a  valid 
limited  entry  permit  issued  mider  50 
CFR  660.333  for  trawl  gear; 

(ii).All  fishing  on  the  trip  takes  place 
south  of  Pt.  Arena;  and 

(iii)  The  landing  includes  sea 
cuciunbers  taken  in  accordance  with 
Califomia  Fish  and  Game  Code,  section 
8396,  which  requires  a  permit  issued  by 
the  State  of  Califomia. 

(3)  Groundfish  taken  with  exempted 
trawl  gear  by  vessels  engaged  in  fishing 
for  pink  shrimp,  (a)  The  trip  limit  is  500 
lb  (227  kg)  of  groundfish  per  day, 
multiplied  by  the  niunber  of  days  of  the 
fishing  trip,  but  not  to  exceed  1,500  lb 
(680  kg)  of  groundfish  per  trip.  The 
following  sublimits  also  apply  and  are 
counted  toward  the  overall  500  lb  (227 
kg)  per  day  and  1,500  lb  (680  kg]  pw 
trip  groundfish  limits: 

U)  Canary  rockfish — 

(A)  April  1  through  30,  2002:  50  lb  (23 
kg)  per  month 

(B)  Starting  May  1,  2002  through 
October  31,  2002:  200  lb  (91  kg)  p« 
month 

(ii)  Lingcod— April  1  through  October 
31.  2002:  400  lb  (181  kg)  per  month, 
with  a  minimum  size  limit  (total  length) 
of  24  inches  (61  cm). 

(ui)  Sablefish— April  1.  2002  through 
October  31.  2002:  2.000  lb  (907  kg)  per 
month. 

(iv)  Thomyheads — Closed  north  of  Pt. 
Conception  (34°27'  N.  lat) 

(b)  All  other  groimdfish  species  taken 
with  exempted  trawl  gear  by  vessels 
engaged  in  fishing  for  pink  shrimp  are 
managed  under  the  overall  500  lb  (227 
kg)  per  day  and  1.500  lb  (680  kg)  per 
trip  groundfish  limits.  Landings  of  these 
species  count  toward  the  per  day  and 
per  trip  groundfish  limits  and  do  not 
have  species-specific  limits. 

(c)  In  any  trip  in  which  pink  shrimp 
trawl  gear  is  used,  the  amount  of 
groundfish  landed  may  not  exceed  the 
amount  of  pink  shrimp  landed. 


(d)  Operating  in  pink  shrimp  and 
other  fisheries  during  the  same 
cumulative  trip  limit  period. 
Notwithstanding  section  IV.A.(ll),  a    . 
vessel  that  takes  and  retains  pink 
shrimp  and  also  takes  and  retains 
groundfish  in  either  the  limited  entry  or 
another  open  access  fishery  during  the 
same  applicable  cumulative  limit  period 
that  it  takes  and  retains  pink  shrimp 
(which  may  be  1  month  or  2  months, 
depending  on  the  fishery  and  the  time 
of  year),  may  retain  the  larger  of  the  two 
limits,  but  only  if  the  limit(s)  for  each 
gear  or  fishery  are  not  exceeded  when 
operating  in  Uiat  fishery  or  with  that 
gear.  The  limits  are  not  additive;  the 
vessel  may  not  retain  a  separate  trip 
limit  for  each  fishery. 

D.  Recreational  Fishery 

(a)  Califomia. 

Note:  Califomia  law  provides  that,  in  times 
and  areas  when  the  recreational  fishery  is 
open,  there  is  a  20-fish  bag  limit  for  all 
species  of  finfish,  within  which  no  more  than 
10  fish  of  any  one  species  may  be  taken  or 
possessed  by  any  one  person. 
For  each  person  engaged  in  recreational 
fishing  seaward  of  C^fomia,  the 
following  seasons  and  bag  limits  apply: 

(a)  Rodcfish—{i)  Cowcod  Conservation 
Areas.  Recreational  fishing  for 
groundfish  is  prohibited  within  the 
CCAs.  as  described  above  at  IV.A.(20). 
except  that  fishing  for  rockfish  is 
permitted  in  waters  inside  the  20- 
fathom  (37  m)  depth  contour  within  the 
CCAs  from  March  1  through  October  31. 
2002,  subject  to  the  bag  limits  in 
paragraph  (iii)  of  this  section. 

[uf Seasons.  North  of  40''10'  N.  lat. 
recreational  fishing  for  rockfish  is  open 
from  January  1  through  December  31. 
South  of  40°10'  N.  lat.  and  north  of 
Point  Conception  (34°27'  N.  lat.), 
recreational  fishing  for  rockfish  is 
closed  from  March  1  through  April  30, 
and  from  November  t  through 
December  31.  This  area  is  also  closed  to 
recreational  rockfish  fishing  from  May  1 
through  June  30  and  from  September  1 
through  October  31.  except  that  fishing 
for  rockfish  is  permitted  inside  the  20 
frithom  (37  m)  depth  contour,  subject  to 
the  bag  limits  and  retention  prohibitions 
of  paragraph  (iii)  of  this  section.  South 
of  Point  Conception  (34''27'  N.  lat.), 
recreational  fishing  for  rockfish  is 
closed  from  January  1  through  Febmary 
28  and  from  November  1  through 
December  31.  Recreational  fishing  for 
cowcod  is  prohibited  all  year  in  all 
areas. 

(iii)  Bag  limits,  boat  limits,  hook 
limits.  In  times  and  areas  when  the 
recreational  season  for  rockfish  is  open, 
there  is  a  2-hood  limit  per  fishing  line, 
and  the  bag  limit  is  10  rockfish  per  day. 
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of  which  not  more  than  2  may  be 
bocaccio.  no  more  than  1  may  be 'canary 
rockfish.  and  no  more  than  1  may  be 
yelloweye  rockfish.  No  more  than  2 
yelloweye  may  be  retained  per  vessel. 
Cowcod  may  not  be  retained.  Bocaccio. 
canary  rockfish.  and  yelloweye  may  not 
be  retained,  and  no  more  than  2  shelf 
rockfish  may  be  retained,  in  the  area 
between'40°10'  N.  lat.  and  Point 
Conception  (34''27'  N.  lat.)  from  May  1 
throu^  June  30,  or  September  1 
through  October  31. 

Note:  Califomia  scorpionfish,  are  subject  to 
California's  10  fish  bag  limit  per  species,  but 
are  not  counted  toward  the  10  rockfish  bag 
limit. 

Multi-day  limits  are  authorized  by  a 
valid  permit  issued  by  Califomia  and  - 
must  not  exceed  the  daily  limit 
multiplied  by  the  numb«^  of  days  in  the 
fishing  trip. 

(iv)  Size  limits.  The  following  rockfish 
size  limits  apply:  bacaccio  may  be  no 
smaUer  than  10  inches  (25  cm),  and 
Califomia  scorpionfish  may  be  no 
smaller  than  10  inches  (25  cm). 

(v)  Dressing/Fileting.  Rockfish  skin 
may  not  be  removed  when  fileting  or 
otherwise  dressing  rockfish  taken  in  the 
recreational  fishery.  The  following 
rockfish  filet  size  Umits  apply:  bocaccio 
filets  may  be  no  smaller  than  5  inches 
(12.8  cm);  Califomia  scorpionfish  filets 
may  be  no  smaller  than  5  inches  (12.8 
cm);  and  brown-skiimed  rockfish  filets    ' 
may  be  no  smaller  than  6.5  inches  (16.6  ' 
cm).  "Brown-skinned"  rockfish  include 
the  following  species:  brown,  calico, 
copper,  gopher,  kelp,  olive,  speckled, 
squarespot,  and  yellowtail. 

(b)  Roundfish  (Lingcod.  cabezon,  kelp 
greenling)  (i)  Cowcod  Conservation 
Areas.  Recreational  fishing  for 
groundfish  is  prohibited  within  the 
CCAs,  as  described  above  at  IV.A.  (20), 
except  that  fishing  for  lingcod  is 
permitted  in  waters  inside  the  20 
fathom  (37  m)  depth  contour  within  the 
CCAs  &t>m  March  1  through  October  31, 
2002,  subject  to  the  bag  limits  in 
paragraph  (ii)  of  this  section.  Fishing  for 
cabezon  and  kelp  greenling  is  allowed 
in  waters  inside  the  20  fathom  (37  m) 
depth  contour  within  the  CCAs  year 
round. 

(ii)  Seasons.  South  of  40°10'  N.  lat. 
and  north  of  Point  Conception  (34°27' 
N.  lat.),  recreational  fishing  for  lingcod 
is  closed  from  March  1  through  April 
30.  and  from  November  1  through 
December  31.  This  area  is  also  closed  to 
recreational  lingcod  fishing  from  May  1 
through  June  30  and  bom  September  1 
thou^  October  31,  except  that  fishing 
for  lingcod  is  permitted  inside  the  20 
fathom  (36.9  m)  depth  contour,  subject 
to  the  bag  limits  in  paragraph  (iii)  of  this 
section.  South  of  Point  Conception 


(34''27'  N.  lat.).  recreational  fishing  for 
lingcod  is  closed  from  January  1  though 
February  28  and  from  November  1 
through  December  31. 

(iii)  Bag  limits,  boat  limits,  hook 
limits.  In  times  and  areas  when  the 
recreational  season  for  lingcod  is  open, 
there  is  a  2-hook  limit  per  fishing  line, 
and  the  bag  limit  is  2  lingcod  per  day. 
Multi-day  limits  are  authorized  by  a 
valid  permit  issued  by  Califomia  and 
must  not  exceed  the  daily  limit 
multiplied  by  the  number  of  days  in  the 
fishing  trip. 

(iv)  Size  limits.  The  following 
roundfish  size  limits  apply:  lingcod  may 
be  no  smaller  than  24  inches  (61  cm) 
total  length,  cabezon  may  be  no  smaller 
than  15  inches  (38  cm);  and  kelp 
greenling  may  be  no  smaller  than  12 
inches  (30  cm). 

(v)  Dressing/Fileting.  Cabezon  and 
kelp  greenling  taken  in  the  recreational 
fishery  may  not  be  fileted  at  sea. 
Lingcod  filets  may  be  no  smaller  than  15 
inches  (38.1  cm). 

(2)  Oregon.  The  bag  limits  for  each 
person  engaged  in  recreational  fishing 
seaward  of  Oregon  are  1  lingcod  per 
day,  which  may  be  no  smaller  than  24 
inches  (61  cm)  total  length;  and  10 
rockfish  per  day,  of  which  no  more  than 
1  may  be  canary  rockfish  and  no  more 
than  1  may  be  yelloweye  rockfish. 
During  the  all-depth  recreational 
fisheries  for  Pacific  halibut 
[Hippoglossus  stenolopis),  vessels  with 
halibut  on  board  may  not  take,  retain, 
possess  or  land  yelloweye  rockfish. 

(3)  Washington.  For  each  person 
engaged  in  recreational  fishing  seaward 
of  Washington,  the  following  seasons 
and  bag  limits  apply: 

(a)  Rockfish.  There  is  a  rockfish  bag 
limit  of  no  more  than  10  rockfish  per 
day,  of  which  no  more  than  2  may  be 
canary  rockfish,  or  no  more  than  1  may 
be  canary  rockfish  and  1  may  be 
yelloweye  rockfish.  Taking  and 
retaining  yelloweye  rockfish  is 
prohibited  bom  a  vessel  with  Pacific 
halibut  retained  on  board. 

(b)  Lingcod.  Recreational  fishing  for 
lingcod  is  closed  between  January  1  and 
April  15,  and  between  October  16  and 
December  31.  When  the  recreational 

■  season  for  lingcod  is  open,  there  is  a  bag 
limit  of  2  lingcod  per  day,  which  may 
be  no  smaller  than  24  inches  (61  cm) 
total  length. 

V.  Washington  Coastal  Tribal  Fisheries 

In  1994,  the  U.S.  government  formally 
recognized  that  the  four  Washington 
Coastal  Tribes  (Makah,  Quileute,  Hob, 
and  Qinault)  have  treaty  rights  to  fish 
for  groundfish,  and  concluded  that,  in 
general  terms,  the  quantification  of 
those  rights  is  50  percent  of  the 


harvestable  surplus  of  groundfish 
available  in  the  tribes'  usual  and 
accustomed  (U  and  A)  fishing  areas 
(described  at  60  CFR  660.324). 

A  tribal  allocation  is  subtracted  from 
the  species  OY  before  limited  entry  and 
open  access  allocations  are  derived  for 
areas  that  coincide  with  U  and  As.  The 
treaty  tribal  fisheries  for  sablefish,  black 
rockfish,  and  whiting  are  separate 
fisheries  and  are  not  governed  by  the 
limited  entry  or  open  access  regulations 
or  allocations.  The  tribes  regulate  these 
fisheries  so  as  not  to  exceed  their 
allocations. 

The  tribal  allocation  for  black  rockfish 
is  the  same  in  2002  as  in  2001.  Also 
similar  to  2001 ,  the  tribal  sablefish 
allocation  is  10  percent  of  the  total  catch 
OY  (437  mt),  less  3  percent  for 
estimated  discard  mortality,  or  424  mt. 
In  1999  through  2001,  the  tribal  whiting 
allocation  was  based  on  a  5-year  sliding 
scale  proposal  presented  by  the  Makah 
Tribe  in  1998  (for  the  years  1999-2003) 
that  determines  the  tribal  allocation 
based  on  the  level  of  the  overall  U.S. 
OY,  up  to  17.5  percent  tribal  harvest 
ceiling.  Although  the  2002  whiting  ABC 
and  OY  have  not  yet  been  set,  the  tribes 
proposed  using  the  same  sliding  scale 
allocation  for  2002.  As  discussed  earlier 
in  footnote  d/  to  Table  la,  the  Council 
will  reconunend  the  whiting  ABC  and 
OY  at  its  March  2002  meeting,  based  on 
the  results  of  a  new  whiting  stock 
assessment.  In  2001,  applying  the 
Makah  sliding  scale  allocation  to  a 
190,400  mt  overall  OY  resulted  in  a 
27,500  mt  tribal  whiting  allocation.  No 
other  tribes  proposed  to  harvest  whiting 
in  2001. 

The  right  of  the  Washington  coastal 
treaty  tribes  to  harvest  Pacific  whiting  in 
accordance  with  the  legal  principles 
established  in  the  ongoing  case  of  U.S. 
V.  Washington.  No.  9213,  Phase  I  (W.D. 
Wash),  was  sustained  in  Subproceeding 
96-2,  Order  Granting  Makah's  Motion 
for  Summary  Judgment  (Nov.  5, 1996), 
and  also  in  Midwater  Trawlers 
Cooperative  v.  Daley,  139  F.Supp.2d 
1136  (W.D.  Wash.  2000).  hi  the  latter 
case,  the  court  held  that  the  tribes  have 
a  treaty  right  to  harvest  Pacific  whiting: 
that  the  Federal  defendants  did  not  act 
arbitrarily  and  capriciously  in 
recognizing  the  tribes'  right;  that  the 
Secretary  of  Commerce  (Secretary)  did 
not  act  ^itrarily  and  capriciously  in 
extending  the  tribes'  usual  and 
accustomed  fishing  areas  into  the 
United  States  EEZ;  that  the  Secretary 
appropriately  recognized  the  tribes  as 
co-managers  of  the  shared  resources  in 
the  final  rule  providing  for  tribal 
groundfish  allocations  (see  50  CFR 
660.324(d));  and  that  the  1999  tribal 
allocation,  which  was  based  on  the 
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sliding  scale  proposal  first  presented  by 
the  Makah  Tribe  in  1998,  was  not 
aibitraiy  and  capricious.  Non-treaty 
fishers  and  the  State  of  Oregon  have 
appealed  this  decision  to  the  Ninth 
Circuit  Court  of  Appeals,  where  it 
awaits  oral  argiunent. 

The  issue  of  the  appropriate 
quantifications  of  the  treaty  right  to 
Pacific  whiting  was  recently  adjudicated 
in  U.S.  V.  Washington,  143  F.Supp.2d 
1218  CW.D.  Wash.,  Order  on  Sununary 
Judgment  Motions,  April  5,  2001), 
which  approved  the  Makah  Tribe's  1998 
sliding  scale  proposal  as  within  the 
tribal  treaty  right  and  consistent  with 
the  Magnuson-Stevens  Act. 

For  some  species  on  which  the  tribes 
have  a  modest  harvest,  no  specific 
allocation  has  been  determined.  Rather 
than  try  to  reserve  specific  allocations 
for  the  tribes,  NMFS  is  establishing  trip 
limits  recommended  by  the  tribes  and 
the  Council  to  accommodate  modest 
tribal  fisheries!  For  lingcod,  all  tribal 
fisheries  are  restricted  to  300  lb  (136  kg) 
per  day  and  900  lb  (408  kg)  per  week 
cumulative  limits.  Tribal  fisheries  are 
expected  to  take  about  4-5  mt  of  lingcod 
in  2002.  For  rockfish  species,  the  2002 
tribal  longline  and  trawl  fisheries  will 
opiate  under  trip  and  cumulative 
limits.  Tribal  fisheries  will  operate 
imder  300  lb  (136  kg)  per  trip  limits 
each  for  canary  rockfish,  thorny  heads, 
and  the  minor  rockfish  species  groups 
(nearshore,  shelf,  and  slope),  and  imder 
a  100  lb  (45  kg)  trip  limit  for  yelloweye 
rockfish.  A  300  lb  (136  kg)  canary 
rockfish  trip  limit  is  expected  to  result 
in  landings  of  2.5  mt  in  2002.  A  300  lb 
(136  kg)  thomyheads  trip  limit  is 
expected  to  result  in  landings  of  1  mt  in 
2002.  Other  rockfish  limits  are  expected 
to  result  in  the  following  landings 
levels:  widow  rockfish,  27  mt; 
yelloweye  rockfish,  1-1.5  mt;  yelloweye 
rockfish,  300  mt;  minor  nearshore 
rockfish,  2  mt;  minor  shelf  rockfish 
excluding  yelloweye,  4  mt;  minor  slope 
rockfish,  4  mt.  Trace  amounts  (<1  mt)  of 
POP  and  darkblotched  rockfish  may  also 
be  landed  in  tribal  commercial  fisheries. 

-  The  Assistant  Administrator 
announces  the  following  tribal 
allocations  for  2002,  including  those 
that  are  the  same  as  in  2001.  Trip  limits 
for  certain  species  were  reconimended 
by  the  tribes  and  the  Council  and  are 
specified  here  with  the  tribal 
allocations. 

A.  Sablefish 

The  tribal  allocation  is  424  mt,  10 
percent  of  the  total  catch  OY,  less  3 
percent  estimated  discard  mortality. 


B.  Rockfish 

(1)  For  the  commercial  harvest  of 
black  rockfish  off  Washington  State,  a 
harvest  guideline  of:  20,000  lb  (9,072  kg) 
north  of  Cape  Alava  (48''09'30''  N.  lat.) 
and  10,000  lb  (4,536  kg)  between 
Destruction  Island  (47°40'00''  N.  lat.) 
and  Leadbetter  Point  (46''38'10'  N.  lat.). 

(2)  Thomyheads  are  subject  to  a  300 
lb  (136  kg)  trip  limit. 

(3)  Canary  rockfish  are  subject  to  a 
300  lb  (136  kg)  trip  limit. 

(4)  Yelloweye  rockfish  are  subject  to 
a  100  lb  (45  kg)  trip  limit. 

(5)  Yellowtail  rockfish  taken  in  the 
tribal  mid-water  trawl  fisheries  are 
subject  to  a  ciunulative  limit  of  30,000 
lb  (13,608  kg)  per  two-month  period. 
Landings  of  widow  rockfish  must  not 
exceed  10  percent  of  the  weight  of 
yellowtail  rockfish  landed  in  any  two- 
month  period.  These  limits  may  be 
adjusted  by  an  individual  tribe  inseason 
to  minimize  the  incidental  catch  of 
canary  rockfish  and  widow  rockfish. 

(6)  Other  rockfish,  including  minor 
nearshore,  minor  shelf,  and  minor  slope 
rockfish  groups  are  subject  to  a  300  lb 
(136  kg)  trip  limit  per  species  or  species 
group,  or  to  the  non-tribal  limited  entry 
trip  limit  for  those  species  if  those  limits 
are  less  restrictive  than  300  lb  (136  kg) 
per  trip. 

(7)  Rockfish  taken  during  open 
competition  tribal  commercial  fisheries 
for  Pacific  halibut  will  not  be  subject  to 
trip  limits. 

C.  Lingcod 

Lingcod  are  subject  to  a  300  lb  (136 
kg)  daily  trip  limit  and  a  900  lb  (408  kg) 
weekly  limit. 

D.  Pacific  Whiting 

Whiting  allocations  will  be 
announced  when  the  final  OY  is 
announced. 

VI.  Receipt  of  an  Application  for  EFPs 

At  the  Council's  November  2001 
meeting,  NMFS  received  an  application 
requesting  renewal  of  EFPs  for  the  2002 
shore-based  Pacific  whiting  fishery  bom 
the  States  of  Washington,  Oregon,  and 
California.  Issuance  of  these  EFPs  would 
allow  unsorted  whiting  harvests  to  be 
delivered  to  shore-based  processing 
facilities  where  state-sponsored 
biologists  can  collect  information  on  the 
incidental  catch  of  salmon  and 
groundfish.  These  EFPs  are  intended  to 
promote  the  objectives  of  the  Pacific 
Coast  Groimdfish  FMP  by  providing 
catch  data  that  is  otherwise  not 
available  for  managing  the  fishery. 

Because  whiting  deteriorates  rapidly, 
it  must  be  handled  quickly  and 
immediately  chilled  to  maintain  its 
quality.  As  a  result,  many  vessels  prefer 


to  dump  catch  directiy,  or  near  directiy, 
into  the  hold  and  are  unable  to 
effectively  sort  their  catch  at  sea. 
Delaying  sorting  imtil  offloading  allows 
whiting  quality  to  be  maintained  while 
providing  an  opportimity  for  state 
biologists  to  collect  much  needed 
fishery  data.  If  issued,  approximately  20 
vessels  would  be  permitted  to  delay  the 
sorting  of  prohibited  species  and 
groundfish  species  caught  in  excess  of 
cumulative  trip  limits  until  offloading. 
Without  an  EFP,  vessels  are  required  to 
sort  prohibited  species  and  return  them 
to  sea  as  soon  as  practicable  with 
minimum  injury  (50  CFR  660.306(b)), 
and  they  are  prohibited  from  exceeding 
the  groundfish  trip  limits  for  individual 
species  or  groups  (50  CFR  660.306(h)). 

Following  the  opportunity  for  public  . 
comment  at  the  Council's  November 
meeting,  the  Coimcil  recommended  that 
NMFS  issue  the  EFPs  requested  by  the 
States.  A  copy  of  the  application  is 
available  for  review  from  NMFS  (see 
ADDRESSES). 

Classification 

These  proposed  specifications  and 
management  measiires  for  2002  are 
issued  under  the  authority  of,  and  are  in 
accordance  with,  the  Magnuson-Stevens 
Act,  the  FMP,  and  50  CFR  parts  600  and 
660  subpart  G  (the  regulations 
implementing  FMP). 

'This  proposed  rule  has  been 
determined  to  be  not  significant  for 
pim)oses  of  Executive  Order  12866. 

Tne  Council  prepared  an  initial 
regulatory  flexibility  analysis  that 
describes  the  impact  this  proposed  nde, 
if  adopted,  would  have  on  small 
entities. 

NMFS  is  proposing  the  2002  annual 
specifications  and  management 
measures  to  allow  West  Coast 
commercial  and  recreational  fisheries 
participants  to  fish  the  harvestable 
surplus  of  healthy  groundfish  stocks, 
while  also  ensuring  that  those  fisheries 
do  not  exceed  the  edlowable  catch  levels 
intended  to  protect  overfished  and 
depleted  stocks.  The  form  of  the 
specifications,  in  ABCs  and  OYs, 
follows  the  guidance  of  the  Magnuson- 
Stevens  Act,  the  National  Standard 
Guidelines,  and  the  FMP  for  protecting 
and  conserving  fish  stocks.  Annual 
management  measures  include  trip  and 
bag  limits,  size  limits,  season 
restrictions,  gear  restrictions,  and  other 
measures  intended  to  allow  year-roimd 
West  Coast  groundfish  landings  without 
compromising  overfished  species 
rebuilding  measures. 

Approximately  2.000  vessels 
participate  in  the  West  Coast  groundfish 
fisheries.  Of  those,  about  500  vessels  are 
registered  to  limited  entry  permits 
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issued  for  either  trawl,  longline,  or  pot 
gear.  About  1,500  vessels  land 
groundfish  against  open  access  limits 
while  either  directly  targeting 
groimdfish  or  taking  groundfish 
incidentally  in  fisheries  directed  at  non- 
groundfish  species.  All  but  10-20  of 
those  vessels  are  considered  small 
businesses  by  the  Small  Business 
Administration.  There  are  also  about 
700  groundfish  buyers  on  the  West 
Coast,  approximately  250  of  which 
annually  purchased  at  least  $33,000  of 
groundfish  in  2000.  In  the  2001 
recreational  fisheries,  there  were'  106 
charter  vessels  engaged  in  salt  water 
fishing  outside  the  Puget  Sound,  232 
charter  vessels  active  on  the  Oregon 
coast  and  415  charter  vessels  active  on 
the  California  coast. 

Revenues  for  many  groiuidfish  fishery 
participants  are  expected  to  decline  in 
2002.  Harvest  levels  for  some  key 
species,  such  as  sablefish,  Dover  sole, 
and  widow  rockfish  are  set  significantly 
lower  in  2002  than  in  2001  and  will 
affect  coastwide  groimdfish  revenues. 
For  example,  the  proposed  2002 
sablefish  commercial  OY  is  37  percent 
lower  than  in  2001.  Comparing  2000 
sablefish  revenue  data  (2001  data  is  not 
yet  complete)  with  the  available 
sablefish  commercial  OY  in  2002,  2002 
coastwide  sablefish  revenue  could  be 
39-48  percent  lower  than  in  2000. 
Overall,  groundfish  revenues  in  2002 
are  expected  to  the  $31  million,  which 
is  a  22.5  percent  decrease  from 
estimated  2001  revenues  ($40  million) 
and  a  39  percent  decrease  from  2000 
revenues  ($51  million). 

It  is  difficult  to  estimate  exactly  how 
this  overall  decline  in  landings  and 
revenue  will  affect  individual  members 
of  the  groundfish  fleet.  However,  the 
overall  decline  is  significant  enough  to 
suggest  that  small  businesses  with  a 
substantial  portion  of  their  incomes 
dependent  on  groundfish  will  be 
negatively  affected  by  implementation 
of  the  2002  proposed  harvest  levels. 
Limited  entry  vessels  generally  harvest 
in  excess  of  $50,000  of  \^est  Coast  fish 
per  year  and  tend  to  depend  on  the 
catch  of  groimdfish  for  over  35  percent 
of  their  gross  West  Coast  revenue.  Open 
access  vessels  tend  to  harvest  less  than 
$50,000  of  West  Coast  fish  per  year  and 
those  harvesting  in  excess  of  $50,000  of 
West  Coast  fish  per  year  generally  rely 
on  groimdfish  for  less  than  5  percent  of 
their  «xvessel  revenue.  Thus  limited 
entry  vessels  and  the  people  relying  on 
these  vessels  for  income  are  likely  to  be 
more  adversely  affscted  bora,  the 
decline  in  groundfish  revenue 
opportunity  than  open  access  vessels. 
Of  the  approximately  700  groundfish 
buyers,  about  300  have  groundfish  as  at 


least  35  percent  of  their  fish  products 
purchase  from  fishing  vessels.  If  those 
groundfish  buyers  are  unable  to 
purchase  alternative  fish  species,  they 
will  likely  also  suffer  declines  in 
income  and  employment. 

For  the  recreational  fishery,  the  only 
significant  catch  and  effort  reductions 
would  occur  in  California.  Little  change 
in  overall  recreational  effort  is  expected 
in  Washington  or  Oregon.  Reduction  in 
effort  in  California  is  expected  to  result 
in  a  reduction  in  revenue  for  businesses 
that  cater  to  recreational  fishers.  In 
northern  and  southern  California,  $10.8 
million  and  $9.5  million,  respectively, 
of  community  level  personal  income 
were  associated  with  the  recreational 
groundfish  fishery.  These  personal 
income  values  are  a  measure  of  the 
contribution  of  recreational  fishing  to 
businesses  and  local  communities. 
Under  the  proposed  action  effort  is 
expected  to  decline  by  about  15  percent. 
The  decline  in  effort  would  be  expected 
to  reduce  associated  community  level 
personal  income  by  similar  amounts. 
Gross  receipts  for  recreational 
groundfish  activities  will  likely  decline 
in  proportion  with  the  decline  in 
number  of  angler  trips,  however,  net 
profits  may  decline  more  given  that 
certain  costs  will  be  fixed  on  an  annual 
and  per  trip  basis.  Revenue  declines 
from  groundfish  may  be  offset  to  the 
degree  that  charter  vessels  operate  in 
other  fisheries. 

This  rule  does  not  propose  any  new 
reporting  and  recordkeeping 
requirements;  however,  it  does 
announce  EFPs  for  2002,  which  include 
reporting  and  recordkeeping 
requirements.  Reporting  and 
recordkeeping  requirements  associated 
with  EFPs  are  described  in  this  section, 
under  the  Paperwork  Reduction  Act. 

The  Council  considered  three  issues, 
each  with  several  alternatives  and  sub- 
options,  and  ultimately  chose 
alternative  that  balanced  the 
conservation  and  socioeconomic  risks 
and  benefits  associated  with  all  aspects 
of  the  2002  Pacific  Coast  groimdfish 
fishery.  The  relevant  issues  were 
alternative  har\'est  levels,  alternative 
bycatch  and  discard  rate  assumptions, 
and  alternative  season  options.  Each 
issue  had  several  alternatives  with 
varying  degrees  of  potential  risks  and 
benefits  to  the  groundfish  fishery  that 
are  described  in  the  EA/RIR/IRFA.  Less 
restrictive  alternatives  tend  to  buffer, 
but  not  necessarily  ameliorate,  the 
continued  downward  trend  in  economic 
benefits  and  fishing  opportunities. 
However,  the  short  term  benefits  of  less 
restrictive  alternatives  were  weighed 
against  longer  term  stock  conservation 
risks.  The  Council  adopted  alternatives 


modeled  in  the  EA/RIR/IRFA  that  are 
believed  to  adequately  bracket  a 
reasonable  range  of  options  for  the  2002 
groundfish  fishery,  given  anticipated 
short  and  long  term  risks  and  benefits. 

The  alternative  harvest  levelsapply  to 
seven  stocks  that  are  subject  to  new 
stock  assessments  or  rebuilding 
strategies,  sablefish.  Pacific  ocean  perch 
(POP),  widow  rockfish,  shortspine 
thomyhead,  darkblotched  rockfish, 
yelloweye  rockfish,  and  Dover  sole. 
Four  alternatives  were  considered,  the 
status  quo,  a  low  level  of  acceptable 
biological  catch  (ABC)  and  OY,  high 
levels  of  ABC/OY,  and  the  proposed 
action.  The  proposed  action  sets  ABCs/ 
OYs  between  the  high  and  low  levels, 
with  the  ABCs/OYs  of  the  seven  stocks 
at  lower  levels  than  the  status  quo 
alternative  except  for  shortspine 
thomyheads  and  darkblotched  rockfish, 
and  represents  a  21 -percent  reduction  in 
commercial  exvessel  value  from  the 
status  quo  and  a  commensurate 
reduction  in  recreational  catch.  While 
the  status  quo  alternative  would  provide 
the  highest  ABCs/OYs,  except  for 
shortspine  thomyhead,  this  alternative 
was  not  adopted  because  these  levels 
are  higher  than  those  supported  by  the 
new  stock  assessments  and  rebuilding 
strategies.  Similarly,  the  high  level 
alternative,  which  represents  a  19- 
percent  reduction  in  commercial 
exvessel  value,  was  not  considered  to 
sufficientiy  consider  the  effects  of 
incidental  catches  of  these  species  in 
other  fisheries  or  to  be  sufficiently  risk 
.  averse  in  rebuilding  these  stocks.  The 
low  level  alternative  would  reduce 
commercial  exvessel  value  by  34 
percent  of  the  value  of  the  status  quo 
fishery,  with  a  commensurate  reduction 
in  recreational  catch.  While  this 
alternative  would  be  risk  averse  from 
the  standpoint  of  the  stocks,  it  was 
rejected  because  its  effects  on  the 
fishery  would  likely  cause  even  more 
severe  economic  dismptions, 
particularly  in  the  trawl  and  fixed  gear 
limited  fisheries. 

The  bycatch  and  discard  rate 
estimation  issue  arose  by  the  need  to 
accurately  track  total  mortality  of 
groundfish  stocks  and  by  recent  legal 
challenges  of  past  bycatch  and  discard 
rate  assumptions.  The  Council 
recommended  bycatch  rates  and  discard 
mortality  for  lingcod,  bocaccio,  canary 
rockfish,  darkblotched  rockfish,  and 
POP  for  the  limited  entry  trawl  fishery. 
The  Council  used  a  synthesis  of  several 
scientific  studies  to  provide  a  low-to- 
high  range  of  bycatch  rates.  The 
methodology  of  this  analysis  and  how 
the  Council  arrived  at  the  species- 
specific  bycatch  rates  and  discard 
mortality  is  described  previously  in  this 
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document.  Four  alternatives  were 
considered,  the  status  quo,  a  low  end, 
range  of  bycatch  rates,  a  high  end  range 
of  bycatch  rates,  and  the  mid-range 
proposed  action,  which  cepresents  the 
Council  consensus  of  the  most 
scientifically  reasonable  bycatch  rates 
for  each  of  the  five  stocks  considered  to 
apply  to  the  fishery  in  2002.  In  choosing 
the  preferred  alternative  the  Ck)imcil 
considered  the  legal  requirements  and 
the  biological  and  economic 
consequences  of  over-  or 
underestimating  the  bycatch  rates.  The 
Council  rejected  using  the  status  quo 
bycatch  and  discard  rate  assumptions  of 
2001  as  not  legally  defensible.  Applying 
the  low  end  alternative  would  not  be  as 
c6nstraining  on  the  fishery,  but 
represents  a  greater  risk  of  overfishing 
the  constraining  stocks  if  bycatch  rates 
and  total  mortaUty  are  underestimated. 
Applying  the  high  end  alternative 
would  entail  less  risk  of  overfishing,  but 
would  be  the  most  constraining  on  the 
fishery  and  incai  excess  economic 
losses  if  the  total  mortality  is 
overestimated. 

The  alternative  season  options 
resulted  from  a  desire  to  consider  area 
and  time  manipulations  of  the  fishery  to 
potentially  realize  higher  trip  limits  and 
lessen  regulatory  discard  of  groundfish. 
Six  alternatives  were  considered  for  the 
commercial  seasons,  the  status  quo,  a   ' 
year-round  Groundfish  Management 
Team  (GMT)  recommended  season,  a 
coastwide  6-month  season,  a  year-round 
Groundfish  Advisory  Panel  (GAP) 
reconunended  season  based  on  the 
preferred  OYs,  a  year-round  GAP 
recommended  season  based  on  the  high 
end  OYs,  and  the  proposed  action, 
which  provides  seasons  considering  the 
preferred  OYs  with  consideration  of 
bycatch.  The  status  quo  alternative  was 
rejected  because  the  best  available 
science  (i.e.,  new  stock  assessments) 
was  not  considered  and  it  violates  the 
legal  mandate  to  consider  bycatch  and 
discard  mortality  rate  assumptions.  The 
year-round  GMT  recommended  season 
was  rejected  because  it  did  not  consider 
the  restrictions  needed  for  managing 
overfished  species.  The  coastwide  6- 
month  season  was  rejected  because  of 
the  potential  of  processors  and  vessels 
to  lose  skilled  workers,  loss  of  markets, 
and  weather  constraints  leading  to 
inequitable  fishing  opportunities  among 
the  areas.  The  two  year-round  GAP 
recommended  seasons  were  rejected 
because  the  landing  limits  for  these 
seasons  implied  a  higher  bycatch  of 
constraining  stocks  than  would  be 
allowed  under  the  range  of  harvest 
levels  considered. 

Hie  fisheries  agencies  of  the  states  of 
Oregon.  Washington,  and  California 


presented  several  options  for 
recreational  fisheries  off  their  respective 
states.  In  each  case  the  Council  adopted 
a  preferred  alternative  that  considered 
the  preferred  ABC/OY  level  and  the 
bycatch  constraints  for  their  fisheries. 

Other  regulations  affecting  the  West 
Coast  groimdfish  fisheries  are  primarily 
found  at  50  CFR  660.301-360.  A  copy 
of  this  analysis  is  available  from  the 
Council  (see  ADDRESSES). 

Pm^uant  to  Executive  Order  13175, 
this  rule  was  developed  after 
meaningful  consultation  and 
collaboration  with  tribal  officials  from 
the  area  covered  by  the  FMP.  Under  the 
Magnuson-Stevens  Act  at  16  U.S.C. 
1852(b)(5),  one  of  the  voting  members  of 
the  Pacific  Council  must  be  a 
representative  of  an  Indian  tribe  with 
Federally  recognized  fishing  rights  bom 
the  area  of  the  Council's  jurisdiction.  In 
addition,  regulations  implementing  the 
FMP  establish  a  procedure  by  which  the 
tribes  with  treaty  fishing  rights  in  the 
area  covered  by  the  FMP  request  new 
allocations  or  regulations  specific  to  the 
tribes,  in  writing,  before  the  first  of  the 
two  fall  groimdfish  meetings  of  the 
Council.  The  regulation  at  50  CFR 
660.324(d)  further  states  "the  Secretary 
will  develop  tribal  allocations  and 
regulations  imder  this  paragraph  in 
consultation  with  the  affected  tribe(s) 
and,  insofar  as  possible,  with  tribal 
consensus."  The  tribal  management 
measures  in  this  proposed  rule  have 
been  developed  following  these 
procedures.  The  tribal  representative  on 
the  Coimcil  made  a  motion  to  adopt  the 
tribal  management  measures,  which  was 
passed  by  the  Coimcil,  and  those 
management  measures,  which  were 
developed  and  proposed  by  the  tribes, 
are  included  in  this  proposed  rule. 

NMFS  issued  Biological  Opinions 
(BOs)  under  the  Endangered  Species  Act 
on  August  10, 1990,  November  26. 1991. 
August  28, 1992,  September  27, 1993, 
May  14, 1996,  and  December  15, 1999, 
pertaining  to  the  effects  of  the 
groundfish  fishery  on  chinook  salmon 
(Puget  Sound,  Snake  River  spring/ 
siunmer.  Snake  River  fall,  upper 
Columbia  River  spring,  lower  Columbia 
River,  upper  Willamette  River, 
Sacramento  River  winter.  Central 
Valley,  California  coastal),  coho  salmon 
(Cenbal  Calfomia  coastal,  southern 
Oregon/northern  California  coastal, 
Oregon  coastal),  chum  salmon  (Hood 
Canal,  Columbia  River),  sockeye  salmon 
(Snake  River,  Ozette  Lake),  and 
steelhead  (upper,  middle  and  lower 
Coliunbia  River,  Snake  River  Basin, 
upper  Willamette  River,  central 
C^difomia  coast,  California  Central 
Valley,  south-central  California, 
northern  California,  southern 


California).  NMFS  has  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  Coast  groimdfish  fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  Endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  NMFS  has  re-initiated 
consultation  on  the  Pacific  whiting 
fishery  associated  with  the  (whiting  BO) 
issued  on  December  15, 1999.  During 
the  2000"whiting  season,  the  whiting 
fisheries  exceeded  the  chinook  bycatch 
amoimt  specified  in  the  BO's  incidental 
take  statement's  incidental  take 
estimates,  11,000  fish,  by  approximately 
500  fish.  In  the  2001  whiting  season, 
-however,  the  whiting  fishery's  chinook 
bycatch  was  well  below  the  11,000  fish 
incidental  take  estimates.  The  re- 
initiation will  focus  primarily  on 
additional  actions  that  the  whiting 
fisheries  would  take  to  reduce  chinook 
interception,  such  as  time/area 
management.,  NMFS  is  gathering  data 
from  the  2001  whiting  fisheries  and 
expects  that  the  re-initiated  whiting  BO 
will  be  complete  by  February  2002. 
During  the  reinitiation,  fishing  under 
the  FMP  is  within  the  scope  of  the 
December  15, 1999,  BO,  so  long  as  the 
annual  incidental  take  of  chinook  stays 
under  the  11,000  fish  bycatch  limit. 
NMFS  has  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  Coast  groundfish  fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS.  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  action  is  within  the 
scope  of  these  consultations. 

This  action  refers  to  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA).  Permit 
requirements  have  been  approved  by 
OMB  under  control  number  0648-203 
for  Federal  fisheries  permits.  The  public 
reporting  burden  for  applications  for 
exempted  fishery  permits  is  estimated  at 
1  hour  per  response;  the  biurden  for 
reporting  by  exempted  fishing 
permittees  is  estimated  at  30  minutes 
per  response.  These  estimates  include 
the  time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  revising 
the  collection  of  information.  Send 
comments  regarding  these  burden 
estimates  or  any  other  aspect  of  the  data 
requirements,  including  suggestions  for 
reducing  the  burden  to  NMFS  and  to 
OMB -(see  ADDRESSES). 
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Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  a  person  be  subject 
to  a  penalty  for  failure  to  comply  with, 
a  collection  of  information  subject  to  the 


requirements  of  the  PRA,  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 


Dated:  December  31.  2001. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Progmms,  National  Marine 
Fisheries  Service. 
[FR  Doc.  01-32262  Filed  12-31-01;  4:46  pml 
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By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws 
of  the  United  States  of  America,  including  the  Federal  Vacancies  Reform 
Act  of  1998,  5  U.S.C.  3345  et  seq.,  it  is  hereby  ordered  that: 

Section  1.  Subject  to  the  provisions  of  section  3  of  this  order,  the  officers 
named  in  section  2,  in  the  order  listed,  shall  act  as  and  perform  the  functions 
and  duties  of  the  Office  of  the  Secretary  of  Health  and  Human  Services 
(Secretary)  during  any  period  when  both  the  Secretary  and  the  Deputy 
Secretary  of  Health  and  Human  Services  (Deputy  Secretary)  have  died,  re- 
signed, or  become  otherwise  unable  to  perform  the  functions  and  duties 
of  the  office  of  Secretary. 

Sec.  2.  Order  of  Succession. 

(a)  The  Assistant  Secretaries  of  Health  and  Hiunan  Services  appointed 
by  the  President  and  confirmed  by  the  Senate,  in  the  order  in  which  they 
shall  have  taken  the  oath  of  office  as  such; 

(b)  The  General  Counsel  of  the  Department  of  Health  and  Human  Services; 
and 

(c)  Other  officers  within  the  Department  of  Health  and  Human  Services 
who  have  been  appointed  by  the  President  by  and  with  the  consent  of 
the  Senate,  in  the  order  in  which  they  shall  have  taken  the  oath  of  office 
as  such. 

Sec.  3.  Exceptions. 

(a)  No  individual  who  is  serving  in  an  office  listed  in  section  2(a)-(c) 
of  this  order  in  an  acting  capacity  shall  act  as  Secretary  pursuant  to  this 
order. 

(b)  Notwithstanding  the  provisions  of  this  order,  the  President  retains  discre- 
tion, to  the  extent  permitted  by  the  Federal  Vacancies  Reform  Act  of  1998, 
5  U.S.C.  3345  et  seq.,  to  depart  from  this  order  in  designating  an  acting 
Secretary. 
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THE  WHITE  HOUSE. 
December  28.  2001. 
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Executive  Order  13251  of  December  28,  2001 

Providing  an  Order  of  Succession  Within  the  Department  of 
State 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  laws 
of  the  United  States  of  America,  including  the  Federal  Vacancies  Reform 
Act  of  1998,  5  U.S.C.  3345  et  seq.,  it  is  hereby  ordered  that: 

Section  1.  Subject  to  the  provisions  of  section  3  of  this  order,  the  officers 
named  in  section  2,  in  the  order  listed,  shall  act  as,  and  perform  the 
duties  of,  the  office  of  Secretary  of  State  (Secretary)  during  any  period 
in  which  the  Secretary  has  died,  resigned,  or  otherwise  become  unable 
to  perform  the  functions  and  duties  of  the  office  of  Secretary. 

Sec.  2.  Order  of  Succession. 

(a)  Deputy  Secretary  of  State; 

(b)  Deputy  Secretary  of  State  for  Management  and  Resources; 

(c)  Under  Secretary  of  State  designated  for  political  affairs  pursuant  to 
section  2651a(b)  of  title  22,  United  States  Code; 

(d)  Under  Secretary  of  State  designated  for  management  affairs  pursuant 
to  section  2651a(b)  of  title  22,  United  States  Code; 

(e)  The  remaining  Under  Secretaries  of  State,  in  the  order  in  which  they 
shall  have  taken  the  oath  of  office  as  such; 

(f)  Assistant  Secretaries  of  State  designated  for  regional  bureaus  pursuant 
to  section  2651a(c)  of  title  22,  United  States  Code,  in  the  order  in  which 
they  shall  have  taken  the  oath  of  office  as  such; 

(g)  The  following  officers,  in  the  order  in  which  they  shall  have  taken 
the  oath  of  office  as  such: 

(1)  Remaining  Assistant  Secretaries  of  State; 

(2)  Coordinator  for  Counterterrorism; 

(3)  Director  General  of  the  Foreign  Service;  and 

(4)  Legal  Adviser; 

(h)  United  States  Representative  to  the  United  Nations  (New  York); 

(i)  Deputy  United  States  Representative  to  the  United  Nations  (New  York); 

(j)  The  following  other  United  States  Representatives  to  the  United  Nations 
(New  York),  in  the  order  in  which  they  shall  have  taken  the  oath  of  office 
as  such: 

(1)  United  States  Representative  to  the  United  Nations  for  United  Nations 
Management  and  Reform; 

(2)  United  States  Representative  to  the  United  Nations  on  the  Economic 
and  Social  Council  of  the  United  Nations;  and 

(3)  Alternate  United  States  Representative  to  the  United  Nations  for 
Special  Political  Affairs  in  the  United  Nations; 

(k)  The  following  Chiefe  of  Mission,  in  the  order  listed: 

(1)  United  States  Ambassador  to  the  United  Kingdom; 

(2)  United  States  Ambassador  to  Canada; 

(3)  United  States  Ambassador  to  Australia; 
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(4)  United  States  Ambassador  to  Mexico; 

(5)  United  States  Ambassador  to  Japan;  and 

(6)  United  States  Ambassador  to  India; 

(1)  The  following  officers,  in  the  order  in  which  they  shall  have  taken 
the  oath  of  office  as  such: 

(1)  United  States  Ambassadors  at  Large; 

(2)  Counselor;  and 

(3)  Special  Representatives  of  the  President;  and 

(m)  The  remaining  Chiefs  of  Mission,  in  the  order  in  which  they  shall 
have  taken  the  oath  of  office  as  such. 
Sec.  3.  Exceptions. 

(a)  No  individual  who  has  not  been  appointed  by  the  President  by  and 
with  the  consent  of  the  Senate  shall  act  as  Secretary  pursuant  to  this  order. 

(b)  No  individual  who  is  serving  in  an  office  listed  in  section  2(a)-{m) 
in  an  acting  capacity  shall  act  as  Secretary  pursuant  to  this  order. 

(c)  Notwithstanding  the  provisions  of  this  order,  the  President  retains 
discretion,  to  the  extent  permitted  by  the  Federal  Vacancies  Reform  Act 
of  19gfi,  5  U.S.C.  3345  et  seq.,  to  depart  from  this  order  in  designating 
an  acting  Secretary. 

(d)  A  successor  office,  intended  to  be  the  equivalent  of  an  office  identified 
in  section  2  of  this  order,  shall  be  deemed  to  be  the  position  identified 
in  section  2  for  piuposes  of  this  order. 

Sec.  4.  Executive  Order  12343  of  January  27,   1982,  is  hereby  revoked. 


l^ 


THE  WHITE  HOUSE, 
December  28.  2001. 
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Executive  Order  13252  of  January  7,  2002 

Exclusions  From  the  Federal  Labor-Management  Relations 
Program 

By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  7103(b)(1)  of  title 
5,  United  States  Code,  and  in  order  to  exempt  certain  subdivisions  of  the 
Department  of  Justice  from  coverage  under  the  Federal  Labor-Management 
Relations  Program,  it  is  hereby  ordered  as  follows: 

Section  1.  Determinations.  The  subdivisions  of  the  Department  of  Justice 
set  forth  in  section  2  of  this  order  are  hereby  determined  to  have  as  a 
primary  function  intelligence,  counterintelligence,  investigative,  or  national 
security  work.  It  is  further  determined  that  chapter  71  of  title  5.  United 
States  Code,  cannot  be  applied  to  these  subdivisions  in  a  manner  consistent 
with  national  security  requirements  and  considerations. 
Sec.  2.  Amendment  of  Executive  Order  12171.  Executive  Order  12171  of 
November  19,  1979,  as  amended,  is  further  amended  by  adding  to  the 
end  of  section  1-209  the  following  new  subsections: 
"(c)  United  States  Attorneys'  Offices. 

(d)  Criminal  Division. 

(e)  INTERPOL— U.S.  National  Central  Bureau. 

(f)  National  Drug  Intelligence  Center. 

(g)  Office  of  Intelligence  Policy  and  Review." 


t^ 


THE  WHITE  HOUSE, 
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to  Federal  Register  users. 
Inclusion  or  exclusion  from 
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RULES  GOING  INTO 
EFFECT  JANUARY  11, 
2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mariveting 
Service 

Dates  (domestic)  produced  or 
packed  in — 
Califomia;  published  1-10-02 

AGRICULTURE 
DEPARTMENT 

Export  sales  reporting 
requirements: 
Beef;  published  8-23-01 
STATE  DEPARTMENT 
Visas;  immigrant 
documentation:  < 
Immediate  relatives, 
definition;  widows  and 
children  of  victims  of 
September  11,  2001 
terrorist  attacks;  published 
1-11-02 
New  or  replacement  visas 
issuance;  published  1-11- 
02 
Visas;  nonimmigrant 
documentatkm: 
INTELSAT;  additnn  as 
intematkMiai  organizatkm; 
published  1-11-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airtxjs;  published  12-27-01 
Gulfslream;  published  12-27- 
01 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
SafMy  Administration 
Motor  vehk:le  safety 
starKJards: 

Air  brake  systems- 
Emergency  brake  stops, 
overtoading  of  single- 
unit  truck  axles,  etc.; 
published  12-12-01 

RULES  GOING  INTO 
EFFECT  JANUARY  13, 
2002 

POSTAL  SERVICE 

IntematkMial  Mail  Manual: 
Postal  rates;  changes; 
published  12-13-01 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martceting 
Service 

Cafifomia  Prune/Plum  (Tree 
Removal)  Diverskjn 
Program;  implementation; 
comments  due  by  1-16-02; 
published  12-17-01  [FR  01- 
31038] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 

Northeast  Muttispecies 
Fishing  Capacity 
Reduction  Program; 
comments  due  by  1-18- 
02;  published  12-19-01 
[FR  01-31262) 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Security  futures  products: 
Large  trader  reports; 
reporting  levels; 
comments  due  by  1-14- 
02;  published  12-13-01 
[FR  01-30812) 

CORPORATION  FOR 
NATIONAL  AND 
COMMUNITY  SERVICE 

Retired  and  Senior  Volunteer 
Program;  amendments; 
comments  due  by  1-14-02; 
published  11-13-01  [FR  01- 
28254) 
DEFENSE  DEPARTMENT 
Federal  Acquisitkin  Regulation 
(FAR): 

Indefinite-delivery  contracts; 
progress  payrnent 
requests;  comments  due 
by  1-14-02;  published  11- 
14-01  [FR  01-28230) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 

Phosphoric  ackl 
manufacturing  and 
phosphate  fertilizers 
production  plants; 
comments  due  by  1-16- 
02;  published  12-17-01 
[FR  01-31009) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 

Phosphoric  acid 
manufacturing  and 
phosphate  fertilizers 
production  plants; 


comments  due  l)y  1-16- " 
02;  published  12-17-01 
[FR  01-31010) 
Air  pollution  control;  new 
motor  vehicles  and  engines: 
Nonroad  large  spartc  ignition 
engines  and  recreational 
engines  (marine  and  land- 
based);  emissions  control; 
comments  due  by  1-18- 
02;  published  12-18-01 
[FR  01-31178) 
Air  programs: 
Ambient  air  quality 
standards,  national — 
Ozone;  response  to 
remartd;  comments  due 
by  1-14-02;  published 
11-14-01  [FR  01-27820) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  and 
promulgation;  State  plans 
for  designated  facilities  and 
poitutants: 
•  Kansas;  comments  due  by 
1-18-02;  published  12-19- 
01  [FR  01-31238) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  approval  arid 
promulgation;  State  plans 
for  designated  facilities  and 
pollutants: 

Kansas;  comments  due  by 
1-18-02;  published  12-19- 
01  [FR  01-31239) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Wisconsin;  comments  due 
by  1-14-02;  published  12- 
14-01  [FR  01-30814) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgatKtn;  various 
States: 

Wisconsin;  comments  due 
by  1-14-02;  published  12- 
14-01  [FR  01-30815] 
Supertund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  1-14-02;  published 
12-13-01  [FR  01-30740] 
Water  pollution;  discharge  of 
pollutants  (NPDES): 
Concentrated  animal  feeding 
operations;  permit 
regulation  and  effluent 
limitations  guidelines  and 
standards;  data 
availability;  comments  due 


by  1-15-02;  published  11- 
21-01  [FR  01-28738] 

FEDERAL 

COMMUNICATKMS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Califomia;  comments  due  by 

1-14-02;  published  12-10- 

01  [FR  01-30387] 
Television  statKms;  tat>le  of 
assignments: 
Utah  and  Nevada; 

comments  due  t)y  1-14- 

02;  published  12-18-01 

[FR  01-31187) 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulatnn 

(FAR): 

Indefinite-delivery  contracts; 
progress  payment 
requests;  comntents  due 
by  1-14-02;  published  11- 
14-01  [FR  01-28230] 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Risk-t)ased  capital: 
Counterparty  haircuts, 
multifamily  loans,  and 
refunding;  technical 
amendments  and 
corrections;  comments 
due  t)y  1-17-02;  put>lished 
12-18-01  [FR  01-30898) 
INTERIOR  DEPARTMENT 
nsh  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critk:al  habitat 
designatkms — 
La  Grack>sa  ttiistte,  etc.; 
comments  due  by  1-14- 
02;  published  11-15^)1 
[FR  01-28041] 
Santa  Cniz  tarplant; 
comments  due  by  1-14- 
02;  published  11-15-01 
[FR  01-28040] 
Pygmy  rabbit;  Columbia 
Basin  distirx^t  population 
segment;  comnients  due 
by  1-14-02;  published  11- 
30-01  [FR  01-29612] 

INTERIOR  DEPARTMENT 
National  Parte  Service 

Wortd  Heritage  'Convefrtion; 

comments  due  by  1-18-02; 

published  11-19-01  [FR  01- 

28256] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 

Aliens- 
Continued  detention  of 
aliens  subject  to 


IV 
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removal  orders; 
comments  due  by  1-14- 
02;  published  11-14-01 
[FR  01-28369] 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Acquisition  regulations: 
Scientific  and  technical 
reports;  comments  due  by 
1-14-02;  published  11-14- 
01  [FR  01-28242] 
Federal  Acquisition  Regulation 
(FAR): 

Indefinite-delivery  contracts; 
progress  payment 
requests;  comments  due 
by  1-14-02;  published  11- 
14-01  [FR  01-28230] 

INTERIOR  DEPARTMENT 
National  Indian  Gaming 
Commission 

Federal  claims  collection; 
comments  due  by  1-14-02; 
published  1-9-02  [FR  02- 
00676] 

NUCLEAR  REGULATORY 
COMMISSION 

Rulemaking  petitions: 

National  Mining  Association; 
comments  due  by  1-16- 
02;  published  11-2-01  [FR 
01-27536] 

Three  Mile  Island  Alert; 
comments  due  by  1-16- 
02;  published  11-2-01  [FR 
01-27576] 

SECURITIES  AND 
EXCHANGE  COMMISSION      > 

Investment  companies:  ! 

Actively  managed  exchange- 
traded  funds:  comments 
due  by  1-14-02;  published- 
11-15-01  [FR  01-28572] 

Affliliated  companies; 
mergers;  comments  due    j 
by  1-18-02;  published  11- 
15-01  [FR  01-28583] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  old  age,  survivors, 
and  disability  insurance — 


Digestive  system 
impairments;  medical 
criteria  evaluation; 
comments  due  by  1-14- 
02;  published  11-14-01 
[FR  01-28455] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Federal  old  age,  survivors, 
and  disability  insurance — 
Musculoskeletal  system 
and  related  criteria; 
medrcal  criteria  for 
disability  determination; 
comments  due  by  1-18- 
02;  published  11-19-01 
[FR  01-28456] 
TRANSPORTATION 
DEPARTMENT 
Procedural  regulations: 
Air  Transportation  Safety 
and  System  Statiilization 
Act;  air  carriers 
compensation  procedures 
Set-aside  of  compensation 
funds  for  air  . 
ambulances,  air  tour 
operators,  etc.; 
comments  due  by  1-16- 
02;  published  1-2-02 
[FR  01-32177] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Air  traffic  operating  and  flight 
rules,  etc.: 
Criminal  history  records     . 

checks;  comments  due  by 

1-17-02;  published  1-7-02 

[FR  02-00358] 
Airworthiness  directives: 
Boeing;  comments  due  by 

1-14-02;  published  11-13- 

01  [FR  01-28334] 
CFE  Co.;  comments  due  by 

1-18-02;  published  12-4- 

01  [FR  01-29947] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 


Special  conditions— 
Ganadair  Model  CL-600- 
2A12  airplanes; 
comments  due  by  1-14- 
02;  published  12-13-01 
[FR  01-30638] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  1-16-02;  published 
12-17-01  [FR  01-31000] 

TREASURY  DEPARTMENT 

Customs  Service 

Merchandise  entry: 
Single  entry  for  split 
shipments;  comments  due 
by  1-15-02;  published  11- 
16-01  [FR  01-28551] 

VETERANS  EMPLOYMENT 
AND  TRAINING  SERVICE 

Annual  report  from  Federal 
contractors;  comments  due 
by  1-18-02;  published  12- 
19-01  [FR  01-31188] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk:  Laws 
Update  Servtee)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "sKp  law"  (indivkJual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office.  Washington,  DC  20402 
(phone,  20^-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 


nara005.html.  Some  laws  may 
not  yet  be  available, 

H.R.  1/P.L.  107-110 

No  Child  Left  Behind  Act  of 
2001  (Jan.  8,  2002;  115  Stat. 
1425) 

H.R.  643/P.L.  107-111 

African  Elephant  Conservation 
Reauthorizatkm  Act  of  2001 
(Jan.  8,  2002;  115  Stat.  2095) 

H.R.  64S/P.L.  107-112 

Rhinoceros  and  Tiger 
Conservatk)n  Reauthorization 
Act  of  2001  (Jan.  8.  2002; 
115  Stat.  2097) 

H.R.  2199/P.L.  107-113 

District  of  Columbia  Police 
Coordination  Amendment  Act 
of  2001  (Jan.  8,  2002;  115 
Stat.  2099) 

H.R.  2657/P.L.  107-114 

District  of  Columbia  Family 
Court  Act  of  2001  (Jan.  8. 
2002;  115  Stat.  2100) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifteation  sen/ice  of  newly 
enacted  public  laws.  To 
subscn'be,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listserv@listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notifk:ation  of  new 
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laws  upon  enactnnent  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
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Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
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Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  tne  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  Dy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  flling.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
andienticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Repster  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  omcial  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  by  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  a^aphics  omitted).  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Monday-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S699,  or  S764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
SIO.OO  for  each  group  of^pages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  Form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  67  FR  12345. 
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Subscriptions: 
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What's  NEWI 

Federal  Register  Table  of  Contents  via  e-mail 

Subscribe  to  FEDREGTCX:,  to  receive  the  Federal  Register  Table  of 
Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  direaly  to  any  document 

in  the  issue. 

To  subscribe,  go  to  http://listserv,access.gpo.gov  and  select: 

Online  mailing  list  arcbives 
FEDREGTOC-L 
Join  or  leave  the  list 
Then  follow  the  instructions. 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Rggister 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON.  DC 

WHEN:  lanuary  30,  2002 — 9:00  a.m.  to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,-  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538;  or 

mfc®fedreg.nara.gov 
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Merchandise,  special  classes: 
Import  restrictions — 

.  Bolivia;  archaeological  and  ethnological  materials; 
correction,  1809 

Defense  Department 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Veterans  Entrepreneurship  and  Small  Business 

Development  Act  of  1999;  implementation; 

correction,  1857-1858 
PROPOSED  RULES 

Privacy  Act;  implementation 

National  Reconnaissance  Office,  1673-1676 
NOTICES 
Privacy  Act: 

Systems  of  records 
National  Reconnaissance  Office,  1739-1743 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1743-1744 

Energy  Department 

See  Bonneville  Power  Administration 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Atomic  energy  agreements;  subsequent  arrangements,  1744 


Natural  gas  exportation  and  importation: 
Phibro  hic.  et  al.,  1745-1746 

Environmental  Protection  Agency 

RULES 

Water  supply: 
National  primary  drinking  water  regulations — 
Long  Term  1  Enhanced  Surface  Water  Treatment. 
1811-1844 
PROPOSED  RULES 
Air  programs;  State  authority  delegations: 

Various  States,  1676-1704 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Perchlorate  environmental  contamination;  toxicological 
review  and  risk  characterization;  peer  review 
workshop;  correction,  1759. 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Boeing.  1603-1605 
PROPOSED  RULES  ^ 

Airworthiness  directives: 

Raytheon,  1670-1672 
Airworthiness  standards: 
Transport  category  airplanes — 
Miscellaneous  flight  requirements.  1845-1855 
NOTICES 

Advisory  circulars;  availabihty,  etc.: 
Internet  communications  of  aviation  weather  and  Notices 
to  Airmen,  1794-1799 
Antidrug  and  alcohol  misuse  prevention  programs  for 
personnel  engaged  in  specified  aviation  activities: 
Random  alcohol  and  drug  testing;  minimum  annual 
percentage  rates,  1800 
Grants  and  cooperative  agreements;  availability,  etc.: 
Air  traffic  modernization  projects,  cost-sharing;  pilot 
program,  1800-1804 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 
Commercial  mobile  radio  services — 
Spectrum  aggregation  limits;  biennial  regulatory 
review,  1626-1643 
Wireless  telecommunications  services —  ^ 

Nil  codes  and  other  abbreviated  emergency  dialing 
arrangements;  use  (911  implementation),  1643— 
1649 
Practice  and  procedure: 
Cable  Landing  License  Act — 
International  submarine  cable  systems;  licensing 
streamlining,  1615-1623 
Radio  frequency  devices: 
Equipment  in  24.05-24.25  GHz  band  at  field  strengths  up 
to  2500  mV/m;  certification,  1623-1625 
Television  broadcasting: 
Cable  television  systems — 
Multichannel  video  and  cable  television  service;  1998 
biennial  review;  correction,  1649-1650 
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PdOPOSED  RULES 

Radio  and  television  broadcasting: 
Broadcast  and  cable  EBO  rules  and  policies;  revision, 
1704-1710 
Radio  services,  special: 
Personal  radio  services — 
Gannin  International,  Inc.;  short-range  two-way  voice 
communication  service,  1710-1712 
Radio  stations;  table  of  assignments: 

Wisconsin,  1704 
NOnCES 
Meetings: 

Public  Safety  National  Coordination  Committee,  1759- 
1760 
Television  broadcasting: 
New  analog  television  station  construction  permits 

auction;  notice  and  filing  requirements,  etc.,  1760- 
•     1769 


FMsral  Dopostt  Insurance  Corporation 

NOTICES 

Meetings;  Sunshine  Act,  1769 

F»laral  Emergency  Management  Agency 

RULES 

Flood  elevation  determinations: 

Aiicansas  and  Iowa,  1614-1615 

Various  States,  1610-1614 
NOnCES 
Disaster  and  emergency  areas: 

Mississippi.  1769-1770 

Federal  Energy  Regulatory  Commission 

NOnCES 

Electric  rate  and  corporate  regulation  filings: 
PG&E  Dispersed  Power  Corp.  et  al.,  1755-1756 

Hydroelectric  applications,  1756-1758 

Meetings: 
Regional  Transmission  Organizations  et  al..  1759 

Applications,  hearings,  determinations,  etc.: 
^onquin  LNG.  Inc.,  1747 
ANR  Pipeline  Co.,  1747 
Golorado  Interstate  Gas  Co.,  1747-1748 
Columbia  Gas  Transmission  Corp..  1748 
Dominion  Transmission,  Inc.,  1748-1749 
Eastern  Shore  Natural  Gas  Co.,  1749-1750 
East  Tennessee  Natural  Gas  Co.,  1749 
El  Paso  Electric  Co..  1750  . 
Gul&tream  Natural  Gk  System,  L.L.C.,  1750-1751 
Kan  River  Gas  Transmission  Co.,  1751 
Maritimes  &  Northeast  Pipeline,  L.L.C.,  1751 
Pacific  Gas  &  Electric  Co.  et  al.,  1751-1752 
Questar  Pipeline  Co.,  1752 
SCG  Pipeline,  Inc.,  1752-1753 
Southern  Natural  Gas  Co..  1753-1754 
Tennessee  Gas  Pipeline  Co..  1754 
TransColorado  Gas  Transmission  Co..  1754-1755 
Williston  Basin  Intrastate  Pipeline  Co..  1755 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Trinity  County.  CA.  1804-1805 

reoerai  RMnnnie  \«onHni«SNin 

NOTICES 

Agreements  filed,  etc.,  1770 


Federal  Mine  Safety  and  Healtli  Review  Commission 

PROPOSED  RULES 

Procedural  rules;  withdrawn,  1673 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies: 
Change  in  bank  control.  1770 

Fisli  and  Wlldilfe  Service 

RULES 

Endangered  and  threatened  species: 

Large-flowered  skullcap;  reclassification,  1662-1668 
PROPOSED  RULES 
Endangered  and  threatened  species: 

Cook's  lomatixun  and  large-flowered  wooly  meadowfoam, 
1712-1713 
NOTICES 

Environmental  statements;  notice  of  intent: 
Survival  enhancement  permits — 
Washington  groimd  squirrel,  etc.;  Threemile  Cmyon 
Farms,  Portland,  OR,  1781 

Food  and  Drug  Administration 

RULES 

Medical  devices: 
Hematology  and  pathology  devices — 
Automated  differential  cell  coimter;  reclassification. 
1606-1607 
NOTKES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  1770- 
1772 
Medical  devices: 
Premarket  approval  applications,  list;  safety  and 
effectiveness  summaries  availability.  1773-1774 
Reports  and  guidance  documents;  availability,  etc.: 
Donor  suitability  and  blood  and  blood  product  safety 
assessment  in  cases  of  possible  exposure  to  anthrax; 
recommendations.  1774 
FDA  Modernization  Act  of  1997 — 
Recognized  Standards  List  modifications  (Recognition 
List  Number:  006).  1774-1781 

General  Services  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Veterans  Entrepreneurship  and  Small  Business 

Development  Act  of  1999;  implementation; 

correction.  1857-1858 

Health  and  Human  Services  Department 

See  Food  and  Drug  Administration 

immigration  and  Naturalization  Service 

PROPOSED  RULES 
Immigration: 

Processing,  detention,  and  release  of  juveniles,  1670 
NOTICES 
Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  1786 


See  Fish  and  Wildlife  Service 
See  Minerals  Management  Service 
See  National  Park  Service 
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Internal  Revenue  Service 

PROPOSED  RULES 
Income  taxes: 
Property  transfers  to  regulated  investment  companies  and 
real  estate  investment  trusts 
Hearing,  1672-1673 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1807-1808 

International  Trade  Administration 

NOTICES 
Antidumping: 
Stainless  steel  sheet  and  strip  in  coils  from — 

Italy,  1715-1718 
Static  random  access  memory  semiconductors  from — 
Taiwan,  1718-1719 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Silicomanganese  from — 

India,  Kazakhstan,  and  Venezuela,  1783-1784 
Wool  articles;  U.S.  market  conditions,  1784-1785 

Justice  Department 

See  Immigration  and  Naturalization  Service 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1785-1786 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1781-1782 

Mine  Safbty  and  Health  Federal  Review  Commission 

See  Federal  Mine  Safety  and  Health  Review  Commission 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Veterans  Entrepreneurship  and  Small  Business 
Development  Act  of  1996;  implementation; 
correction,  1857-1858 

National  Foundation  on  the  Arts  and  the  Humanities 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  1786-1787 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Atlantic  highly  migratory  species — 
Pelagic  longline  fishery;  sea  tmtle  protection  measiu«s, 
1668-1669 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Climate  and  Global  Change  Program,  1719-1720 
John  H.  Prescott  Marine  Mammal  Assistance  Program; 
marine  mammal  stranding  networks,  1720-1739 
Permits: 
Marine  mammals,  1739 

National  Park  Service 

NOTICES 

Meetings: 
Golden  Gate  National  Recreation  Area  and  Point  Reyes 
National  Seashore  Advisory  Commission,  1782-1783 


National  Science  Foundation 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  1787- 
1788 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

AmeiGen  Energy  Co.,  LLC,  1788-1789 
Meetings: 

Reactor  Safeguards  Advisory  Committee.  1789-1790 
Applications,  hearings,  determinations,  etc.: 

Entergy  Nuclear  Operations,  Inc..  1788 

Public  Health  Service 

See  Food  and  Drug  Administration 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Hazardous  liquid  transportation — 
Pipeline  integrity  management  in  high  consequence 
areas,  1650-1661 

Rural  Utilities  Service 

NOTICES 

Telecommunications  plant;  depreciation  rates;  publication, 

1715 

Securities  and  Exchange  Commission 

NOTICES 

Self-regulatory  organizations;  proposed  rule  changes: 
Chicago  Board  Options  Exchange,  Inc.;  correction,  1809 
International  Securities  Exchange  LLC;  correction,  1809 
National  Association  of  Securities  Dealers,  Inc.,  1790- 

1792 
New  York  Stock  Exchange,  Inc.,  1793-1794 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Customs  Service 
See  Internal  Revenue  Service 
NOTICES 

Agency  information  collection  activities: 
Submissign  for  OMB  review;  comment  request,  1805- 
1807 


Separate  Parts  In  This  Issue 

Part  11 

Environmental  Protection  Agency,  1811-1844 

Part  III 

Department  of  Transportation,  Federal  Aviation 
Administration,  1845-1855 
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Part  IV 

Department  of  Defense;  General  Services  Administration; 
National  Aeronautics  and  Space  Administration,  1857- 
1858 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2000  NM  44  AD;  Amendment 
39-12592;  AO  2002-01-01] 

BIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  -200C,  -300, 
-400,  and  -500  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 

action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
100,  -200,  -200C,  -300,  -400,  and  -500 
series  airplanes,  that  requires  initial  and 
repetitive  inspections  of  the  elevator  tab 
assembly  to  find  any  damage  or 
discrepancy;  and  corrective  actions,  if 
necessary.  The  actions  specified  by  this 
AD  are  intended  to  prevent  excessive  in- 
flight vibrations  of  the  elevator  tab , 
which  could  lead  to  loss  of  the  elevator 
tab  and  consequent  loss  of 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  imsafe  condition. 
DATES:  Effective  February  19,  2002. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
19,  2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
firom  Boeing  Commercial  Airplane 
Group.  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Land  Avenue,  SW., 
Renton,  Washington;  or  at  the  OfBce  of 


the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Nancy  Marsh,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2028;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-100,  -200,  -200C,  -300, 
-400,  and  -500  series  airplanes  was 
published  in  the  Federal  Register  on 
May  31,  2001  (66  FR  29514).  That  action 
proposed  to  require  initial  and 
repetitive  inspections  of  the  elevator  tab 
assembly  to  find  any  damage  or  . 
discrepancy;  and  corrective  actions,  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

One  commenter  has  no  objection  to 
the  proposed  rule. 

Clarify  Repetitive  Inspection  Intervals 

Two  commenters  ask  for  clarification 
of  the  repetitive  inspection  interval  for 
Work  Packages  II  and  III,  as  specified  in 
paragraph  (a)  of  the  proposed  rule.  One 
commenter  states  that  it  is  unclear 
which  interval  the  operator  should  use 
for  the  repetitive  inspections:  the 
interval  in  paragraph  (a)  or  (b)  of  the 
proposed  rule.  The  commenter  adds  that 
if  the  operator  adheres  to  Work  Package 
in  using  the  more  restrictive  repetitive 
inspection  intervals  specified  in 
paragraph  (a),  the  requirement  in 
paragraph  (b)  of  the  proposed  rule  is 
being  met  by  the  more  frequent 
inspections;  therefore,  there  is  no  need 
to  track  paragraph  (b).  The  second 
jcommenter  states  that  it  interprets  Note 
2  of  the  proposed  rule  as  referring  to  the 
requirements  of  the  initial  inspection 
only,  and  not  to  the  repetitive 
inspection  intervals  specified  in 
paragraphs  (a)  and  (b)  of  the  proposed 
rule.  The  commenter  adds  that  its 
interpretation  is  that  the  repetitive 
inspections  are  still  required  at  the 
intervals  specified  in  paragraphs  (a)  and 
(b)  of  the  proposed  rule,  but  an 


inspection  done  per  Work  Package  III 
can  be  used  to  take  credit  for  the 
inspection  specified  in  Work  Package  n. 
The  FAA  concurs  that  clarification  of 
the  correct  repetitive  inspection  interval 
for  substitution  of  Work  Package  III  for 
Work  Package  II,  as  specified  in 
paragraph  (a)  of  the  final  rule,  is 
necessary.  If  the  repetitive  inspections 
in  paragraph  (a)  are  being  done  per 
Work  Package  III,  it  is  not  necessary  to 
track  paragraph  (b),  as  noted  by  the  first 
commenter.  Note  2  of  this  final  rule  has 
been  changed  for  clarification. 

Clarify  Reporting  Requirement 

One  commenter  asks  that  the  FAA 
add  a  note  to  the  proposed  rule  stating 
that  the  FAA  is  not  requiring  the    ■ 
reporting  requirement  that  is  specified 
in  Boeing  Service  Bulletin  737- 
55A1070,  Revision  1.  The  commenter 
adds  that  a  section  should  be  added  to 
the  proposed  rule  stating  that  operators 
should  submit  their  findings  to  Boeing 
after  each  inspection. 

The  FAA  agrees  that  some 
clarification  is  necessary.  Although  the 
referenced  service  bulletin  specifies  that 
a  report  of  inspection  results  should  be 
submitted  to  the  airplane  manufacturer 
(Boeing)  after  each  inspection,  and 
provides  the  information  to  be  included 
in  that  report,  we  are  not  mandating  the 
reporting  requirement  in  this  final  rule. 
We  have  added  this  clarification  to 
paragraphs  (a)  and  (b)  of  the  final  rule. 

Refierenced  Service  Information 

One  commenter  notes  several  issues 
with  the  service  bulletin: 

•  Page  25  of  Boeing  Service  Bulletin 
737-55 A1070,  Revision  1,  dated  May 
10,  2001,  specifies  concurrent 
accomplishment  of  certain  service 
bulletins.  The  commenter  would  like 
clarification  as  to  whether  the 
referenced  service  bulletins  are  required 
fo  be  accomplished  concurrently  with 
accomplishment  of  Boeing  Service 
Bulletin  737-55A1070. 

•  Page  76  of  the  service  bulletin  has 
a  typographical  error  in  Item  (g).  That 
item  specifies  VMM  55-30-16,  which 
should  be  CMM  55-30-16. 

•  Figures  3  and  4  of  the  service 
bulletin  will  be  difficult  to  break  into 
the  three  work  packages,  as  these  figiu^s 
have  combined  all  three  packages  into 
each  figiu«.  and  have  separated  the 
Model  737-200  and  -400  series 
airplanes.  The  commenter  would  like 
the  figures  broken  out  to  have  one  figure 
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for  each  work  package  and  airplane 
model. 

The  commenter  has  notified  the 
airplane  manufacturer  of  the  above  • 
issues. 

The  FAA  will  inform  the  airplane 
manufacturer  of  the  changes  requested 
by  the  commenter,  and  we  can  clarify 
some  of  the  issues  noted  by  the 
commenter: 

•  The  service  bulletins  referenced  on 
page  25  of  Boeing  Service  Bulletin  737- 
55A1070  are  not  required  to  be 
accomplished  concurrently  with  the 
bulletin  referenced  in  this  final  rule. 
The  manufacturer  merely  recommends 
concurrent  accomplishment  because  the 
actions  are  similar  to  those  in  this  final 
rule. 

•  We  agree  that  Item  (g)  on  page  76 
of  the  bulletin  references  an  incorrect 
acronym  (VMM);  the  bulletin  should 
refer  to  the  Component  Maintenance 
Manual,  so  the  correct  acronym  is  CMM. 

•  Only  the  airplane  manufacturer  can 
make  revisions  or  corrections  to  the 
figures  illustrated  in  the  service 
bulletin.  ! 

No  changes  to  the  final  rule  are 
necessary  in  this  regard. 

Change  Paragraph  (a) 

One  commenter  asks  that  the  initial 
detailed  visual/free  play  inspections 
specified  in  paragraph  (a)  of  the 
proposed  rule  limit  the  inspections  for 
Work  Package  I  to  the  ones  for  elevator 
tab  free  play,  elevator  tab  hinge  free 
play,  and  tab  axial  free  play  only.  The 
conmienter  notes  that  the  detailed 
visual  inspections  are  not  necessary. 
The  commenter  also  asks  that  a  check  be 
included  to  ensure  that  self-locking 
castellated  nuts  with  cotter  pins  are 
installed  at  each  hinge  location.  The 
commenter  states  that  the  elevator  tab 
and  attachment  hardware  are  inspected 
during  the  elevator  tab  hinge  free  play 


inspection,  so  another  inspection  is 
redundant.  The  commenter  adds  that 
the  detailed  visual  inspection  procedure 
for  the  elevator  tab  attachment  hardware 
cannot  be  completed  because,  although 
the  bolt  can  be  wiggled  or  moved  to 
check  for  imusual  looseness,  the  spacers 
and  bushings  cannot  be  checked 
without  removing  the  tab  from  the 
elevator.  Additionally,  the  commenter 
notes  that  the  attachment  hardware  of 
the  elevator  tab  control  push  rod  was 
already  addressed  in  AD  2000-19-05, 
amendment  39-11906  {65  FR  65258, 
November  1,  2000),  which  reqiiires 
replacement  of  all  existing  bolts  and 
attachment  nuts  at  the  forward  and  aft 
end  attachment  of  each  elevator  tab 
push  rod  with  new  bolts  and  self- 
locking  castellated  nuts. 

The  FAA  does  not  agree  with  the 
commenter.  Although  a  partial  visual 
inspection  may  be  done  during  the  free 
play  inspection,  no  minimiun  level  of 
inspection  is  defined  by  the  service 
bulletin.  Figures  3  and  4  of  Work 
Package  I  of  the  service  bulletin  describe 
procedures  for  doing  the  free  play 
inspections,  but  do  not  describe 
procedures  for  a  visual  inspection. 
Contrary  to  the  commenter's  statement 
that  a  visual  inspection  cannot  be 
completed  unless  the  tab  is  removed, 
the  spacers  and  bushings  can  indeed  be 
visually  inspected  for  unusual  looseness 
without  removing  the  tab,  either  by 
inspecting  manually  or  using  a  probe. 
We  also  disagree  that  the  free  play 
inspections  are  a  substitute  for  the 
detailed  visual  inspections. 
Additionally,  AD  2000-19-05  requires  a 
one-time  visual  inspection  of  the 
attachment  nuts  at  the  forward-  and  sJt- 
end  attachment  of  each  elevator  push 
rod  only,  and,  therefore,  is  not  a 
substitute  for  the  repetitive  inspections 
of  the  tab,  hinges,  and  control 
mechanism  required  by  this  AD.  No 


change  to  the  final  rule  is  necessary  in 
this  regard. 

Add  Paragraph  or  Note 

One  commenter  asks  that  a  paragraph 
or  note  be  added  to  the  proposed  rule 
stating  that  installation  of  a  new  or 
overhauled  elevator  and  tab  assembly 
during  a  maintenance  visit  meets  the 
intent  of  Work  Packages  II  and  HI,  and, 
therefore,  paragraph  (a)  of  the  proposed 
rule  does  not  need  to  be  done  diiring 
that  maintenance  visit. 

The  FAA  does  not  agree.  A  complete 
definition  of  configuration  and 
installation  procedures  that  meet  all  the 
requirements  of  this  AD  for  a  new  or 
overhauled  elevator  and  tab  assembly,  is 
currently  not  available.  However,  once 
those  procedures  are  defined,  the  FAA 
may  approve  requests  for  alternative 
methods  of  compliance  imder  the 
provisions  of  paragraph  (d)  of  the  final 
rule,  if  data  are  submitted  to 
substantiate  that  adequate  installation 
procedures  have  been  developed  and  an 
acceptable  level  of  safety  can  be 
maintained. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  afr 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  2,790  Model 
737  series  airplanes  of  the  afiected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  1,080  airplanes  of  U.S. 
registry  will  be  affected  by  this  AD,  as 
follows: 


Wofk  package 


I ■■■^■ 

II I. 

»' - r 


Work  hours 
@$60/WH 


18 

9 

14 


Cost  per 
airplane 


$1,080 
540 
840 


Fleet  cost 


$1,166,400 
583.200 
907,200 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requfrements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 


figiires  tjrpically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 


responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  nile  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
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will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-01-01    Boeing:  Amendment  39-12592. 
Docket  2000-NM-44-AD. 

Applicability:  Model  737-100,  -200. 
-200C,  -300,  -400.  and  -500  series  airplanes, 
line  numbers  1  through  3132  inclusive,    . 
certificated  in  any  category. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  excessive  in-flight  vibrations  of 
the  elevator  tab,  which  could  lead  to  loss  of 
the  elevator  tab  and  consequent  loss  of 
controllability  of  the  airplane,  accomplish 
the  following: 

Initial/Repetitive  Inspections 

(a)  Do  the  applicable  initial  detailed  visual/ 
free  play  inspections  of  the  elevator  tab 
assembly  on  the  left  and  right  sides  of  the 
airplane  to  find  any  damage  or  discrepancy 
per  Work  Package  I  of  Boeing  Service 


Bulletin  737-55A1070,  Revision  1,  dated 
May  10,  2001;  at  the  times  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD.  as 
applicable.  Repeat  the  free-play  inspections 
after  that  at  intervals  not  to  exceed  1.500 
flight  cycles  or  2.000  flight  hours,  whichever 
comes  first,  per  either  Work  Package  II  or 
Work  Package  III  of  the  service  bulletin. 
Where  the  service  bulletin  specifies  reporting 
the  inspection  results  to  the  manufacturer,  . 
this  AD  does  not  require  such  reporting. 

Note  2:  There  is  a  one-way 
interchangeability  between  the  free-play 
inspections  specified  in  Work  Packages  11 
and  III.  The  repetitive  free-play  inspections 
specified  in  Work  Package  II  can  be  replaced 
by  the  repetitive  free-play  inspections 
specified  in  Work  Package  III  at  the  repetitive 
inspection  intervals  specified  in  paragraph 
(a)  of  this  AD.  But  the  repetitive  free-play 
inspections  specified  in  Work  Package  III 
cannot  be  replaced  by  the  repetitive  free-play 
inspections  specified  in  Work  Package  II. 

(1)  For  airplanes  having  less  than  4.500 
^total  flight  cycles:  Before  the  accumulation  of 

4,500  total  flight  cycles  or  within  120  days 
after  the  effective  date  of  this  AD,  whichever 
comes  later. 

(2)  For  airplanes  having  4.500  or  more  total 
flight  cycles:  Do  the  inspections  at  the  limes 
specified  in  paragraph  (a)(2)(i)  or  (a)(2)(ii)  of 
this  AD.  as  applicable. 

(i)  Within  120  days  after  the  effective  date 
of  this  AD. 

(ii)  If  the  initial  inspections  were  done 
before  the  effective  date  of  this  AD  per 
Boeing  All  Operator  Telex  M-7200-00- 
00034,  dated  February  15,  2000:  Within,1.500 
flight  cycles  or  2,000  flight  hours  after  the 
effective  date  of  this  AD,  whichever  comes 
later. 

Note  3:  Initial  inspections  done  before  the 
effective  date  of  this  AD  per  Boeing  Alert 
Service  Bulletin  737-55A1070.  dated  January 
13,  2000,  are  considered  acceptable  for 
compliance  with  the  initial  inspections 
required  by  paragraph  (a)  of  this  AD. 

Note  4:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation  or 
assembly  to  find  damage,  failure  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(b)  Within  4,500  flight  cycles  or  6,000 
flight  hours,  whichever  comes  first,  after 
doing  the  initial  inspections  required  by 
paragraph  (a)  of  this  AD:  Do  the  free-play 
inspections  of  the  elevator  tab  assembly  on 
the  left  and  right  sides  of  the  airplane  to  find 
any  damage  or  discrepancy  per  Work  Package 
III  of  Boeing  Service  Bulletin  737-55A1070. 
Revision  1.  dated  May  10,  2001.  Repeat  the 
inspections  after  that  at  intervals  not  to 
exceed  4,500  flight  cycles  or  6,000  flight 
hours,  whichever  comes  first.  Where  the 
service  bulletin  specifies  reporting  the 
inspection  results  to  the  manufacturer,  this 
AD  does  not  require  such  reporting. 


Corrective  Actions 

(c)  If  any  damage  or  discrepancy  is  found 
after  doing  any  inspection  required  by 
paragraph  (a)  or  (b)  of  this  AD.  before  further 
flight,  do  the  applicable  corrective  action  per 
the  Accomplishment  Instructions  of  Boeing 
Service  Bulletin  737-55A1070..Revision  1. 
dated  May  10.  2001. 

Ahemative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  lime  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Seattle 
Aircraft  Certification  Office  (AGO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Seattle  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  tie 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  Boeing  Service  Bulletin  737-55A1070. 
Revision  1,  including  appendices  A,  B,  and 
G,  dated  May  10,  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle.  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate.  1601 
Lind  Avenue,  SW..  Renton.  Washington:  or  at 
the  Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW..  suite  700,  Washington, 
DC. 

Eiliective  Date 

(g)  This  amendment  becomes  effiBctive  on 
February  19,  2002. 

Issued  in  Renton.  Washington,  on 
December  28,  2001. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-200  Filed  1-1 1-02:  8:45  amj 
BILUNC  COOE  4910-13-r 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Drug  Administration 

21  CFR  Part  864 
[Dodwl  Na  95P-0315] 

Hematology  and  Pathology  Devicas; 
Radaaslfication  of  ttw  Automated 
DHfarantial  Call  Counter 

AGENCY:  Food  and  Drug  Administiation, 
HHS.  I 

ACnow:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reclassifying 
Ae  automated  differential  cell  coimter 
(ADCC)  from  class  III  (premarket 
approval)  into  class  n  (special  controls). 
FDA  is  also  identifying  ihe  guidance 
document  entitled  "Class  II  Special 
Controls  Guidance  Document: 
Premarket  Notifications  for  Automated 
Differential  Cell  Coimters  for  Immature 
or  Abnormal  Blood  Cells;  Final 
Guidance  for  Industry  and  FDA"  as  the 
special  control  that  the  agency  believes 
will  reasonably  ensure  the  safety  and 
efiiectiveness  of  the  devica  This 
reclassification  is  being  undertaken 
based  on  new  information  submitted  in 
a  reclassification  petition  from  the 
International  Society  for  Laboratory 
Hematology  (ISLH),  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
as  amended  by  the  Safe  Medical  Devices 
Act  of  1990  and  the  FDA  Modernization 
Act  of  1997. 

DATES:  This  rule  is  effectiTe  February 
13.  2002. 

ADDRESSES:  Comments  and  the  guidance 
may  be  seen  at  the  Dockets  Management 
Branch  (HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  See  the 
SUPPLEMENTARY  MFORMATION  section  for 
electronic  access  to  the  guidance. 
FOR  FURTHER  MFORMATXW  CONTACT: 
Larry  J.  Brindza,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administrationi  2098  Gaither 
Rd.,  Rockville.  MD  20850,  301-594- 
1293. 
SUPPt-EMBITARY  INFORMATION: 

I.  Backgroimd 

In  the  Federal  Register  of  May  9,  2001 
(66  FR  23634).  FDA  published  a 
proposed  rule  to  reclassify  the 
automated  differential  ceU  counter  from 
class  m  (premarket  approval)  into  class 
n  (special  controls)  based  on  new 
information  regarding  this  device  and 
on  the  recommendation  of  the 
Hematology  and  Pathology  Devices 
Panel.  FDA  also  identified  the 


document  "Guidance  for  Premarket 
Notification  for  Automated  Differential 
Cell  Counters  for  Immature  or  Abnormal 
Blood  Cells"  as  the  special  control 
capable  of  providing  reasonable 
assmance  of  safety  and  effectiveness  for 
this  device.  The  agency  has  since 
revised  the  guidance  to  provide  the 
option  of  submitting  an  abbreviated 
510(k),  thereby  reducing  the  burden.  At 
the  same  time,  FDA  is  revising  the  title 
of  the  document  to  "Class  II  Special 
Controls  Guidance  Document: 
Premarket  Notifications  for  Automated 
Differential  Cell  Counters  for  Immature 
or  Abnormal  Blood  Cells;  Final 
Guidance  for  Industry  and  FDA." 

Interested  persons  were  invited  to 
comment  on  the  proposed  rule  by 
August  7,  2001.  FDA  received  one 
conunent.  That  comment  commended 
FDA's  proposal  to  reclassify  ADCCs  into 
class  n  and  agreed  that  the  guidance 
proposed  as  the  special  control  was 
adequate  to  provide  reasonable 
assurance  of  the  safety  and  effectiveness 
of  the  device. 

n.  FDA's  Condusion 

Based  on  a  review  of  the  available 
information,  referenced  in  the  preamble 
to  the  proposed  rule  and  placed  on  file 
in  FDA's  Dockets  Management  Branch, 
FDA  concludes  that  special  controls,  in 
conjimction  with  general  controls, 
provide  reasonable  assurance  of  the 
safety  and  effiectiveness  of  this  device. 


m.  Electronic  Access 

In  order  to  receive  "Class  11  Special 
Controls  Guidance  Docmnent: 
Premarket  Notifications  for  Automated 
Differential  Cell  Counters  for  Immature 
or  Abnormal  Blood  Cells;  Final 
Guidance  for  Industry  and  FDA"  via 
yoin  fax  machine,  call  the  Center  for 
Devices  and  Radiological  Health  (CDRH) 
Facts-On-Demand  system  at  800-899- 
0381  or  301-827-0111  bom  a  touch- 
tone  telephone.  At  the  first  voice 
prompt,  press  1  to  access  DSMICA 
Facts,  at  second  voice  prompt  press  2, 
and  then  enter  the  dociunent  number 
(1184)  followed  by  the  pound  sign  (#). 
Then  follow  the  remaining  voice 
prompts  to  complete  your  rtxiuest. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  CDRH  maintains  a  Web  site  at 
http://www.fda.gov/cdrh  on  the  Internet 
for  easy  access  to  information  including 
text,  graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer. 
Updated  on  a  regular  basis,  the  CDRH 
Web  site  includes  device  safety  alerts; 
Federal  Register  reprints;  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 


manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  medical  device-oriented 
information.  The  CDRH  Web  site  also 
includes  the  document  "Class  n  Special 
Controls  Guidance  Document: 
Premarket  Notifications  for  Automated 
Differential  Cell  Counters  for  Immature 
or  Abnormal  Blood  Cells;  Final 
Guidance  for  Industry  and  FDA"  which 
may  be  accessed  at  http://www.fda.gov/ 
cdrh/ode/guidance/1 184.html.  A  search 
capability  for  all  guidance  documents 
may  be  found  at  http://www.fda.gov/ 
cdrh/gmdance.html.  Guidance 
documents  are  also  available  at  http:// 
wrww.fda.gov/ohrms/dockets. 

IV.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
-  ciuniilatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  under  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act  (5 
U.S.C  601-612)  (as  amended  by  subtitle 
D  of  the  Small  Business  Regulatory 
Fairness  Act  of  1996  (Pubfic  Law  104- 
121)),  and  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
Executive  Order  12866  directs  agencies 
to  assess  all  costs  and  benefits  of 
available  regulatory  alternatives  and, 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages; 
distributive  impacts;  and  equity).  The 
agency  believes  that  this  final  rule  is 
consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  In  addition,  the 
final  rule  is  not  a  significant  regulatory 
action  as  defined  by  the  Executive  order 
and  so  is  not  subject  to  review  under  the 
Executive  order. 

"The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  ADCCs  from 
class  m  will  relieve  all  manufecturers  of 
these  devices  of  the  cost  of  complying 
with  the  premarket  approval 
requirements  in  section  515  of  the  act 
(21  U.S.C.  360e). 

Moreover,  compliance  with  special 
controls  proposed  for  this  device  will 
not  impose  significant  new  costs  on 
affected  manuJacturers  because  most  of 
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these  devices  already  comply  with  the 
proposed  special  controls.  Because 
_  reclassification  will  reduce  regulatory' 
costs  with  respect  to  ADCCs,  it  will 
impose  no  significant  economic  impact 
on  any  small  entities,  and  it  may  permit 
small  potential  competitors  to  enter  the 
marketplace  by  lowering  their  costs.  The 
agency  thereforecertifies  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  addition, 
this  final  rule  will  not  impose  costs  of 
$100  million  or  more  on  either  the 
private  sector  or  State,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  summary  statement  of 
analysis  under  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

VI.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

Vn.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
contains  no  collections  of  information. 
Therefore,  clearance  by  the  Office  of 
Management  and  Budget  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520)  is  not  required. 

List  of  Subjects  in  21  CFR  Part  864 

Biologies,  Blood,  Laboratories, 
Medical  devices,  Packaging  and 
containers. 

PART  864— HEMATOLOGY  AND 
PATHOLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  864  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351,  360,  360c.  360e, 
360j,  371. 

2.  Section  864.5220  is  revised  to  read 
as  follows:  . 

1864.5220    Automated  differential  cell 
counter. 

(a)  Identification.  An  automated 
differential  cell  counter  is  a  device  used 
to  identify  one  or  more  of  the  formed 
elements  of  the  blood.  The  device  may 


also  have  the  capability  to  flag,  count, 
or  classify  immature  or  abnormal 
hematopoietic  cells  of  the  blood,  bone 
marrow,  or  other  body  fluids.  These 
devices  may  combine  an  electronic 
particle  coimting  method,  optical 
method,  or  a  flow  cytometric  method 
utilizing  monoclonal  CD  (cluster 
designation)  markers.  The  device 
includes  accessory  CD  markers. 

(b)  Classification.  Class  II  (special 
controls).  THe  special  control  for  this 
device  is  the  FDA  document  entitled 
"Class  n  Special  Controls  Guidance 
Dociunent:  Premarket  Notifications  for 
Automated  Differential  Cell  Counters  for 
Immature  or  Abnormal  Blood  Cells; 
Final  Guidance  for  Industry  and  FDA." 

Dated:  January  3,  2002. 
Linda  S.  Kahan, 

Deputy  Director.  Center  for  Devices  and 

Radiological  Health . 

(FR  Doc.  02-792  Filed  1-11-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD07-02-001] 

Drawbridge  Operation  Regulations; 
63rd  Street  Bridge,  Indian  Creek,  Mile 
4.0,  Miami  Beach,  Miami-Dade  County, 
FL 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  63rd  Street  Bridge  across  Indian 
Creek,  mile  4.0,  Miami  Beach,  Miami- 
Dade  County,  Florida.  This  deviation 
allows  the  cLrawbridge  owner  or 
operator  to  not  open  the  Bridge  from 
January  15,  2002  to  January  19,  2002. 
This  temporary  deviation  is  required  to 
allow  the  bridge  owner  to  safely 
complete  repairs  to  the  Bridge. 
DATES:  This  deviation  is  effective  from  . 
12:01  a.m.  on  January  15,  2002  until   ^ 
11:59  p.m.  on  January  19,  2002. 
ADDRESSES:  Material  received  from  the 
public,  as  well  as  documents  indicated 
in  this  preamble  as  being  available  in 
the  docket,  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  Commander 
(obr),  Seventh  Coast  Guard  District,  909 
S.E.  1st  Avenue,  Miami,  FL  33131 
between  7:30  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Barry  Dragon,  Chief,  Operations  Section, 
Seventh  Coast  Guard  District,  Bridge 
Section  at  (305)  415-6743. 
SUPPLEMENTARY  INFORMATION:  The  63rd 
Street  Bridge  across  Indian  Creek, 
Miami  Beach,  Miami-Dade  County, 
Florida  is  a  double  leaf  bridge  with  a 
vertical  clearance  of  11 .0  feet  above 
mean  high  water  (MHW)  measured  at 
the  fenders  in  the  closed  position  with 
a  horizontal  clearance  of  50  feet.  On 
December  21,  2001,  the  Florida 
Department  of  Transportation,  the 
drawbridge  owner,  requested  a 
deviation  from  the  current  operating 
regulation  in  33  CFR  part  117  which 
requires  the  draw  of  the  63rd  Street 
Bridge,  mile  4.04  at  Miami  Beach,  to 
open  on  signal.  This  temporary 
deviation  was  requested  to  allow 
necessary  repairs  to  the  drawbridge  in  a 
critical  time  sensitive  manner. 

The  District  Commander  has  granted 
a  temporary  deviation  from  the 
operating  requirements  listed  in  33  CFR 
part  1 1 7  to  complete  repairs  to  the 
drawbridge.  Under  this  deviation,  the 
63rd  Street  Bridge  need  not  open  either 
span  from  12:01  a.m.  on  January  15, 
2002  until  11:59  p.m.  on  January  19. 
2002. 

Dated:  fanuary  7.  2002. 
Greg  E.  Sliapley. 

Chief.  Bridge  Administration.  Seventh  Coast 

Guard  District. 

(FR  Doc.  02-859  Filed  1-11-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 

CGD01-01-211 
RIN2115-AA97 

Safety  and  Security  Zone;  Pilgrim 
Nuclear  Power  Plant,  Piymoutti,  MA 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. " 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  safety  and 
security  zones  around  the  Pilgrim 
Nuclear  Power  Plant  in  Cape  Cod  Bay. 
Plymouth,  MA  from  November  15.  2001 
until  June  15,  2002.  The  safety  and 
security  zones  will  temporarily  close  all 
waters  within  an  approximate  1000-yard 
distance  from  the  plant,  and  will  also 
close  shore  areas  adjacent  to  the  plant. 
The  safety  and  security  zones  prohibit 
entiy  into  or  movement  within  a  portion 
of  Cape  Cod  Bay  and  adjacent  shore 
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areas  and  are  needed  to  ensure  public 

safety  and  prevent  sabotage  or  terrorist 

acts. 

DATES:  This  rule  is  effective  from 

November  15,  2001  until  June  15,  2002. 

AOOflESSES:  Dociunents  as  indicated  in 

this  preamble  are  available  for 

inspection  or  copying  at  Marine  Safety 

OfBce  Boston,  455  Commercial  Street, 

Boston,  MA  between  the  hours  of  8  a.m. 

and  3  p.m.,  Monday  through  Friday, 

except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lieutenant  (junior  grade)  Dave  Sherry, 

Marine  Safety  Office  Boston,  Maritime 

Security  Operations  Division,  at  (617) 

223-3030. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  History* 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553,  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  On 
September  11,  2001,  two  commercial 
aircraft  were  hijacked  from  Logan 
Airport  in  Boston,  Massachusetts  and 
flown  into  the  World  Trade  Center  in 
New  York,  New  York  inflicting 
catastrophic  human  casualties  and 
property  damage.  National  secvuity  and 
intelligence  officials  warn  that  futiu« 
terrorist  attacks  against  civilian  targets 
may  be  anticipated. 

Tne  Pilgrim  Nuclear  Power  Plant  is 
bordered  on  one  side  by  water,  exposing 
it  to  possible  attack  initiated  from 
waters  surrounding  the  power  plant. 
Due  to  the  potential  catastrophic  effect 
an  exposiue  of  radiation  from  the 
nuclear -processes  at  the  plant  woiUd 
have  on  the  surroimding  area,  this 
rulemaking  is  urgently  required  to 
prevent  potential  future  terrorist  strikes 
against  the  Pilgrim  Nuclear  Power  Plant. 
TTie  delay  inherent  in  the  NPRM  process 
is  contrary  to  the  public  interest  insofar 
as  it  may  render  people  and  facilities 
within  and  adjacent  to  the  Pilgrim 
Nuclear  Power  Plant  property 
vulnerable  to  subversive  activity, 
sabotage  or  terrorist  attack. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  The  measiues  implemented  in 
this  rule  are  intended  to  prevent 
possible  terrorist  attacks  against  the 
Pilgrim  Nuclear  Power  Plant.  They  are 
needed  to  protect  the  facility,  persons  at 
the  facility,  the  public  and  the 
siirrounding  community  from  potential 
sabotage  or  other  subversive  activity, 
and  terrorist  attacks,  either  from  the 
water  or  by  land  through  access  to 
public  trust  lands  between  the  low 


water  and  high  water  tide  lines  adjacent 
to  the  facility,  hnmediate  action  is 
required  to  accomplish  these  objectives. 
Any  delay  in  the  effective  date  of  this 
rule  is  impracticable  and  contrary  to  the 
public  interest.  These  zones  should 
have  minimal  impact  on  the  users  of 
Cape  Cod  Bay  as  vessels  are  able  to  pass 
safely  outside  the  zones.  Public 
notifications  will  be  made  to  the 
maritime  community  via  notice  to 
mariners  and  marine  information 
broadcasts  informing  them  of 
boimdaries  of  the  zones. 

Background  and  Purpose 

In  light  of  terrorist  attacks  on  New 
York  City  and  Washington,  DC,  on 
September  11,  2001,  safety  and  secxuity 
zones  are  being  established  to  safeguard 
the  Pilgrim  Nuclear  Power  Plant, 
persons  at  the  facility,  the  public  and 
surrounding  communities  from  sabotage 
or  other  subversive  acts,  accidents,  or 
other  events  of  a  similar  nature.  The 
Pilgrim  Nuclear  Power  Plant  presents  a 
possible  target  of  terrorist  attack,  due  to 
the  potential  catastrophic  impact 
nuclear  radiation  would  have  on  the 
surroimding  area,  its  large  destructive 
potential  if  struck,  and  its  proximity  to 
a  population  center.  These  safety  and 
security  zones  prohibit  entry  into  or 
movement  within  the  specified  areas. 

This  rulemaking  estaolishes  seciuity 
and  safety  zones  having  identical 
boimdaries  in  all  waters  of  Cape  Cod 
Bay  and  land  adjacent  to  those  waters 
enclosed  by  a  line  as  follows:  beginning 
at  position  41°57'30''  N,  070°34'36''  W; 
then  running  southeast  to  position 
41°56'36"'  N,  070°33'30''  W;  then 
running  southwest  to  position  41°56'28'' 
N,  070''34'38''  W;  then  running 
northwest  to  position  41°56'50"  N, 
070°34'58''  W;  then  running  northeast 
back  to  position  41°57'30'  N,  070°34'36'' 
W.  This  rulemaking  also  removes  safety 
and  security  zones  established  on 
September  24,  2001  under  temporary 
rulemaking  33  CFR  165.T01-171(a)(4) 
(66  FR  49280.  Sept.  27,  2001).  That 
rulemaking  established  safety  and 
security  zones  with  identical  boimdaries 
in  the  following  area:  All  waters  of 
Plymouth  Bay  within  a  five  hundred 
(500)  yard  radius  of  the  cooling  water 
discharge  canal  at  the  Pflgrim  Nuclear 
Power  Plant,  Plymouth,  MA.  Those 
safety  and  security  zones  did  not  extend 
to  the  full  boundaries  of  the  facility. 
This  rulemaking  is  necessary  to  provide 
complete  protection  of  the  waterfront 
areas  of  the  Pilgrim  Nuclear  Power 
Plant.  The  increase  of  the  boimdaries  of 
the  zones  seaward  is  necessary  to  ensure 
enforcement  authorities  enforcing  the 
zone  ample  area  to  adequately  prevent 
any  incursions  of  the  zone  allowing 


access  to  the  plant.  The  safety  and  • 
security  zones  established  in  this 
rulemaking  extend  the  safety  and 
security  zones  established  in  section 
165.T01-1 71(a)(4)  to  an  area  roughly 
1000-yards  from  the  shoreline  of  the 
facility.  That  section,  165.T01-171 
(a)(4),  was  also  temporarily  removed  by 
temporary  rulemaking  33  CFR  165.T01- 
201  effective  November  5  to  November 
15,  2001.  The  safety  and  security  zones 
also  close  shore  areas  immediately 
adjacent  to  the  facility  to  prevent  access 
to  the  facility  bom  the  shore  area. 

No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  safety  and 
security  zones  at  any  time  without  the 
permission  of  the  Captain  of  the  Port. 
Each  person  or  vessel  in  a  safety  and 
security  zone  shall  obey  any  direction  or 
order  of  the  Captain  of  the  Port  or 
designated  Coast  Guard  representative 
on-scene.  The  Captain  of  the  Port  may 
take  possession  and  control  of  any 
vessel  in  a  security  zone  and/or  remove 
any  person,  vessel,  article  or  thing  from 
a  security  zone.  No  person  may  board, 
take  or  place  any  article  or  thing  on 
board  any  vessel  or  waterfront  facility  in 
a  security  zone  without  permission  of 
the  Captain  of  the  Port.  These 
regulations  are  issued  under  authority 
contained  in  50  U.S.C.  191,  33  U.S.C. 
1223, 1225  and  1226. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
under  paragraph  lOe  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  there  is  ample  room  for 
vessels  to  navigate  around  the  zones  in 
Cape  Cod  Bay,  and  advance 
notifications  will  be  made  to  the  local 
maritime  conununity  by  marine 
information  broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
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organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000.  The 
Coast  Guard  certifies  under  5  U.S.C. 
605(b)  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  the  owners  or  operators  of 
vesseb  intending  to  transit  or  anchor  in 
a  portion  of  Cape  Cod  Bay.  For  the 
reasons  enumerated  in  the  Regulatory 
Evaluation  section  above,  these  safety 
and  security  zones  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  Cdf  Small  Entities 

Under  subsection  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Pub.  L.  104-121], 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  final  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  your  small  business  or 
organization  woidd  be  affected  by  this 
final  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  call  Lieutenant 
(junior  grade)  Dave  Sherry,  Marine 
Safety  Office  Boston,  at  (617)  223-3000. 
Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call 
1-888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  would  call  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13132  and  has 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 


requires  a  State,. local,  or  tribal 
government  or  the  private  sector  to 
inciu-  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  rule 
woidd  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Qvil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

The  Coast  Guard  analyzed  this  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  does  not  pose  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 

Indian  Tribal  GoTemments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments.  A  rule 
with  tribal  implications  has  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  figure  2-1, 
(34)(g),  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 


likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
eneigy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  'Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subfects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6, 160.5;  49 
CFR  1.46. 

2.  Remove  temporary  §  l'65.T01- 
171(a)(4). 

3.  From  November  15,  2001  until  June 
15,  2002,  add  temporary  §165.T01-211   , 
to  read  as  follows: 

$165,101-211    Safety  and  Security  Zones: 
Pilgrim  Nuclear  Power  Plant,  Pfymoutti, 
Massachusetts. 

(a)  Location.  All  waters  and  land 
enclosed  by  a  line  beginning  at  position 
41°57'30''  N,  070°34'36''  W;  then 
running  southeast  to  position  41°56'36'' 
N,  070°33'30''  W;  then  running 
southwest  to  position  41°56'28''  N, 
070°34'38''  W;  then  running  northwest 
to  position  41°56'50''  N,  070°34'58''  W; 
then  running  northeast  back  to  position 
41°57'30''  N.  070°34'36''  W. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §§  165.23 
and  165.33  of  this  part,  entry  into  or 
movement  within  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local,  state,  and 
Federal  law  enforcement  vessels. 

(3)  No  person  may  enter  the  waters  or 
land  area  within  the  boundaries  of  the 
safety  and  security  zones  unless 
previously  authorized  by  the  Captain  of 
the  Port,  Boston  or  his  authorized  patrol 
representative. 


Federal  Reosler/Vol.  67,  No.  9 /Monday,  January  14.  2002 /Rules  and  Regulations 


1611 


1610  Federal  Register /Vol.  67,  No.  9 /Monday,  January  14,  2002 /Rules  and  Regulations 


Datedr  November  15.  2001. 
B.M.  Salerno,  | 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  Boston,  Massachusetts. 
[FR  Doc.  02-860  Filed  1-11-02;  8:45  am) 
MUJNG  CODE  4»tO-1S-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart6S 


Changes  hi  Flood  Elevation 
Detanninatlons  I 

AGENCY:  Federal  Emergency 
Management  Agency,  (FEMA). 
action:  Final  rule. 

summary:  Modified  Base  (1-percent- 
annual-chance]  Flood  Elevations  (BFEs) 
are  finalized  for  the  communities  listed 
below.  These  modified  elevations  will 
be  used  to  calculate  flood  insurance 
premium  rates  for  new  buildings  and 
their.contents. 

EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  BFEs  are  indicated  on 
the  table  below  and  revise  the  Flood 
Insurance  Rate  Maps  (FIRMs)  in  effect 
for  the  listed  commimities  prior  to  this 
date. 

ADOflESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  community.  The 
respective  addresses  are  listed  in  the 
table  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief.  Hazards 
Study  Branch.  Federal  Insurance  and 
Mitigation  Administration,  500  C  Street, 
SW.,  Washington.  DC  20472.  (202)  646- 
3461  or  (E-mail)  matt.miIler®fema.gov. 
SUPPLEMENTARY  MFORMATKW:  FEMA 
makes  the  final  determinations  listed 
below  of  the  final  determinations  of 
modified  BFEs  for  each  cpmmimity 
listed.  These  modified  elevations  have 
been  published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 


Acting  Administrator,  Federal  Insurance 
and  Mitigation  Administration,  has 
resolved  any  appeals  resulting  from  this 
notification. 

The  modified  BFEs  are  not  listed  for 
each  commimity  in  this  notice. 
However,  this  rule  includes  the  address 
of  the  Chief  Executive  Officer  of  the 
community  where  the  modified  BFE 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  section  206  of  the  Flood  Disaster 
Protection  Act  of  1973, 42  U.S.C.  4105. 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968, 42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  currently 
effective  community  nimiber  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modffied  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  BFEs,  together  with 
the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
commimity  may  at  any  time  enact 
stricter  requirements  of  its  own.  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

These  modified  BFEs  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65.4.  National 
Environmental  Policy  Act.  This  rule  is 


categorically  excluded  from  the 
requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The  Acting 
Administrator,  Federal  Insurance  and 
Mitigation  Administration,  certifies  that 
this  rule  is  exempt  from  the 
requirements  of  tiie  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  reqviired  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  action 
imder  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993,  Regulatory  Planning  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 


List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reoiganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amandwq 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


State  and  county 

Location 

Dates  and  names  of 
newspaper  where  no- 
tice was  pijt)iished 

Chief  executive  officer  of  commu- 
nity 

Effective  date  of 
modifk:ation 

Community 
No, 

Indiana: 

■  1 „i 

nowara 

(FEMA 

Docket  No. 

7606. 

Hendricks 

(FEMA 

Docket  No. 

7604). 

Unincorpo 
Town  of  P 

rated  Areas 
lainfieW  

July  20.  2001,  July  27. 
2O0A.KokomoTrith 
une. 

June  7.  2001.  June  14. 
2O0^.  Hendricks 
County  Flyer. 

Mr.  John  Haitiaugh,  Presklent, 
Howard  County  Board  of  Com- 
missioners.  230   North   Main, 
Kokomo,  Indiana  46901. 

Mr.  Rchard  A.  Cailuca,  Town 
IManager.  Town  of  PtainfieM. 
206  West  Main  Street.  Plain- 
fiek),  Indiana  46268-0065. 

June  27.  2001  

Sept.  14,  2001 

180414 
180089 

tttto 


VmAmral    Vi 
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Dates  and  names  of 

Chief  executive  offwer  of  commu- 

Effective date  of 

Conrmiunity 

State  and  county 

Locatkm 

newspaper  where  no- 

nity 

modifk»tk>n 

No. 

. 

tice  was  published 

Marion 

City  of  Indianapolis 

Junel4,  2001,  June 

The   Honorable   Barthen   Peter- 

Sept. 21,2001  

180159 

(FEMA 

21.2001,  Indianap- 

son, Mayor,  City  of  Indianap- 

Docket No. 

olis  Star. 

olis,    200    East    Washington 

7604). 

Street,  Suite  2501,   Indianap- 
olis, Indiana  46204. 

Kansas: 

.Inhn^on 

Citv  of  Lenexa  

Jurte  19,  2001,  June 

The   Honorable   Joan    Bouman, 

May  31,  2001  

200168 

(FEMA 

26,  200^,  Legal 

Mayor,  City  of  Lenexa,  12350 

Docket  No. 

Record. 

W.     87th     Street     Partway. 

7604). 
Johnson 

Lenexa,  Kansas  66215. 

City  of  Shawnee 

June  21,  2001,  June 

The  Honorable  Jim  Allen,  Mayor, 

May  31,  2001  

200177 

(FEMA 

28.  2001,  Jouma/ 

City  of  Shawnee,  11110  John- 

Docket No. 

Herald 

son  Drive,  Shawnee,  Kansas 

7604). 
Nebraska:  Lan- 

City of  Lincoln  

April  19,  2001,  April 

66203. 
The    Honorable    Don    Wesely, 

March  13,  2001 

315273 

caster  (FEMA 

26,  2001  Lincoln 

Mayor,   City   of   Lincoln,    555 

Docket  rto. 

Journal  Star 

South  10th  Street,  Room  208, 

7606). 
Ohio:  Summit 

Uncoln,  Nebraska  68508. 

City  of  Twinsburg 

August  9,  2001,  August 

The   Honorable   K.    A.    Procop, 

November  IS.  2001  ... 

390534 

(FEMA  Docket 

16,2001,  TwinstHjrg 

Mayor,     City    of    Twinsburg, 

No.  7606). 

Bulletin 

10075        Ravenna        Road, 
Twinsburg,  Ohio  44087. 

Oklahoma:  Jeffer- 

CityofWaurika   

Julys.  2001,  July  12, 

The  Honorable  Biff  Eck,  Mayor, 

October  11,  2001  

400076 

son  (FEMA 

2001,  Waurika 

City  of  Waurika,    122   South 

Docket  No. 

News-Democrat 

Main,      Waurika,      Oklahoma 

■. 

7606). 

73573. 

Texas: 

City  of  Edinburg  

May  24,  2001,  May  31, 

The     Honorable     Joe     Ochoa, 

Mav 14  2001  

480338 

Hidalgo 

(FEMA 

2O0y,  Edinburg  Daily 

Mayor,  City  of  Edinburg.  P.O. 

~ 

" 

Docket  No. 

Review. 

Box    1079,    Edinburg,    Texas 

7604). 

Unincorporated  Areas 

May  24.  2001,  May  31, 

78540. 
The  Honorable  Jose  E.  Pulklo, 

Mav  17  2001   

480334 

Hklalgo 

(FEMA 

2001,  Monitor 

Hidalgo   County   Judge,    P.O. 

Docket  No. 

Box    1356,    Edinburg,    Texas 

7604). 
Denton 

Town  of  Little  Elm  

July  12.  2001.  July  19. 

78540. 
The     Honorable     Jim     Pelley, 

October  18,  2001  

481  i52 

(FEMA 

2001,  Denton 

Mayor,    Town   of    Little    Elm. 

Docket  No. 

Record-Chronide. 

P.O.    Box    129.    Uttle    Elm. 

7606). 

Texas  75068. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  January  8.  2002. 
Robert  F.  Shea, 

Acting  Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
(FR  Doc.  02-802  Filed  1-11-02;  8:45  am] 
BKJJNQ  CODE  671S-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFR  Partes 

[Doctwt  No.  FEIIA-P^7608I 

Changea  in  Flood  Elavation 
Daterminationa 

agency:  Federal  Emergency 
Management  Agency.  (FEMA). 
ACTION:  Interim  rule. 

summary:  This  interim  rule  lists 
conununities  where  modification  of  the 
Base  (l-percent-annual-chance)  Flood 
Elevationsr(BFEs)  is  appropriate  because 


of  new  scientific  or  technical  data.  New 
flood  insurance  premium  rates  will  be 
calculated  fitjm  the  modified  BFEs  for 
new  buildings  and  their  contents. 

DATES:  These  modified  BFEs  are 
currently  in  effect  on  the  dates  listed  in 
the  table  below  and  revise  the  Flood 
Insurance  Rate  Map(s)  in  effect  prior  to 
this  determination  for  the  listed  - 
communities. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Acting  Administrator  for  Federal 
Insurance  and  Mitigation 
Administration  reconsider  the  changes. 
The  modified  BFEs  may  be  changed 
during  the  90-day  period. 

ADDRESSES:  The  modified  BFEs  for  each 
community  are  available  for  inspection 
at  the  office  of  the  Chief  Executive 
Officer  of  each  commimity.  The 
respective  addresses  are  listed  in  the 
table  below. 


FOR  FURTHER  INFORMATKNH  CONTACT: 

Matthew  B.  Miller.  P.E.,  Chief,  Hazards 
Study  Branch.  Federal  Insurance  and 
Mitigation  Administration,  500  C  Street. 
SW.,  Washington.  DC  20472.  (202)  646- 
3461  or  (E-mail)  matt.millei^fema.gov. 
SUPPI.EMENTARY  INFORMATION:  The 
modified  BFEs  are  not  listed  for  each 
commimity  in  this  interim  rule. 
However,  the  address  of  the  Chief 
Executive  Officer  of  the  community 
where  the  modified  BFE  determinations 
are  available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  on  knowledge  of  changed 
conditions  or  new  scientific  or  technical 
data. 

The  modifications  are  made  pursuant 
to  section  201  of  the  Flood  Disaster 
Protection  Act  of  1973. 42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  hisurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  purposes,  the  cuirentiy 
efiiective  commimity  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 
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The  modified  BFEs  are  the  basis  for 
the  floodplain  management  measures 
that  the  community  is  required  to  either 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
to  remain  qualified  for  participation  in 
the  National  Flood  Insurance  Program 
(NFIP). 

These  modified  BFEs,  together  with 
the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
shoiild  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  State,  or  regional  entities. 

The  changes  in  BFEs  are  in 
accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 


Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The  Acting 
Adn^istrator  for  Federal  Insurance  and 
Mitigation  Administration  certifies  that 
this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  modified  BFEs 
are  required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  required  to  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This 
interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735.  . 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  imder  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 


Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  record  keeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65 .4  are.  amended  as 
follows: 


State  and  County 


Location 


Dates  and  name  of 
newspaper  where  no- 
tice was  put>lished 


Chief  executive  officer  of  commu- 
nity 


Effective  date  of 
modification 


Community 
No. 


Arltansas: 
Craighead. 


Indiana: 
Howard 


City  of  Jonestx>ro 


Howard 


Minnesota:  Wi- 
nona. 


Missouri:. 

St.  Charles 


SL  Charies 


Ohio:  Lorain 


Unincorporated  Areas 


City  of  Kokomo 


Unincorporated  Areas 


City  of  Cottleville 


Unincorporated  Areas 


City  of  Avon  Lake 


Oklahoma: 
Tulsa . 


Tulsa 


City  of  Broken  Arrow 


City  of  Broken  Arrow 


Sept.  4,  2001,  Sept. 
11,  2001,  Jonesboro 
Sun. 


Oct.  23,  2001,  Oct.  30, 
2001,  Kokomo  Trith 
une. 

Oct.  23,  2001,  Oct.  30, 
2001 ,  Kokomo  Trit)- 
une. 

Dec.  21,  2001,  Dec. 
28,  2001  Winona 
Daily  News. 


Oct.  5,  2001,  Oct.  12, 
2001.  St.  Charles 
Journal. 

Oct.  5.  2001.  Oct.  12, 
2001,  St.  Charles 
Journal. 

Oct.  24,  2001,  Oct.  31. 
2001 ,  Morning  Jour- 
nal. 


Oct.  18,  2001,  Oct.  25, 
2001 ,  Broken  Arrow 
Ledger. 

Nov.  1,2001,  Nov.  8, 
2001 ,  Broken  Arrow 
Ledger 


The  Honorable  Hut>ert  Brodell, 
Mayor,  City  of  Jonesboro,  P.O. 
Box  1845,  Jortesboro,  Arioin- 
sas  72403-1845. 

Mr.  John  Harbaugh,  PreskJent, 
Howard  County  Board  of  Com- 
missioners, 230  North  Main, 
Kokomo,  Indiana  46901. 

The  Honorable  James  Trobaugh,. 
Mayor,  City  of  Kokomo,  100 
South  Union  Street,  Kokomo, 
Indiana  46901. 

Mr.  Davkl  Stoitman,  Chairperson, 
Winona  County,  Board  of 
Commisskxiers,  177  Main 
Street,  Winona,  Minnesota 
55987. 

The  Honoral)le  Robert  Powers, 
Mayor,  City  of  Cottleville,  P.O. 
Box  387,  Cottleville,  Missouri 
63338. 

Mr.  Joe  Ortwerth,  County  Execu- 
tive, St.  Charles  County,  201 
North  Second  Street.  St. 
Charies,  Missouri  63301. 

Tt)e  Honorable  Robert  Bemer, 
Mayor,  City  of  Avon  Lake,  150 
Avon  Beklen  Road,Avon  Lake, 
Ohk)  44012-1699. 

The  Horiorable  James  ReynoMs, 
Mayor,  City  of  Broken  Arrow, 
P.O.  Box  6106roken  Arrow, 
Oklahoma  74013. 

The  Honorable  James  Reynokls, 
Mayor,  City  of  Broken  Arrow, 
220  South  First  Street,  Broken 
Arrow,  Oklahoma  74012. 


Aug.  15,  2001 


Oct.  12,  2001 


Oct.  12,  2001 


Mar.  29.  2002 


050048 


180414 


180093 


270525 


Jan.  11,2002 


Jan.  11,2002 


Jan.  30,  2002 


Jan.  24,  2002 


Feb.  7,  2002 


290898 


290315 


390602 


400236 


400236 


{«««./ \r»l        C?        M»        n  /XXr^'nAr 
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Dates  and  name  of 

Chief  executive  officer  of  commu- 

Effective date  of 

Community 

State  and  County 

Location 

newspaper  where  no- 
tice was  published 

nity 

modification 

No. 

Oklahoma  ■.... 

City  of  Edmond 

Nov.  1.2001.  Nov.  8, 
2001.  EdrrtondSun. 

The  Honorable  Saundra  Naif  eh, 
Mayor,  City  of  Edmond.  P.O. 
Box  2970,  Edmond,  Oklahoma 
73080. 

Oct.  15.  2001   

400252 

Oklahoma  .... 

City  of  Oklahoma  City 

Dec.  5,  2001,  Dec.  12. 
2001,  Daily  Oklaho- 
man. 

The  Honorable  Kiri<  Humphreys, 
Mayor,  City  of  Oklahoma  City. 
200  North  Walker,  Suite  302. 
Oklahoma     City.      Oklahoma 
73102. 

Mar.  13.  2002 

405378 

Texas: 

Dallas  and 

City  of  Cedar  Hill 

Oct.  19.  2001,  Oct.  26, 

The  Honorable  Robert  L.  Franke. 

Jan.  24.  2002  

480168 

Ellis. 

2001 ,  Southwest 
Morning  News. 

Mayor,  City  of  Cedar  Hill,  P.O. 
Box    96,    Cedar    Hill,    Texas 
75106. 

• 

Comal  

Unincorporated  Areas 

Nov.  16,2001,  Nov. 
23,  2001 ,  New 
Braunfels  Heraid- 
Zeitung 

The   Honorable    Danny    Scheel,    Feb.  22,  2002  

Judge,    Comal    County,    150 
North     Seguin     Street,     New 
Braunfels,  Texas  78130. 

485463 

Denton 

City  of  Denton  

Nov.  14,2001,  Nov. 

The    Honorable    Euline    Brock,    Feb  20,  2002 _ 

480194 

21,  2001,  Denton 

Mayor,    City   of    Denton,    215  | 

Record  Chronicle. 

East  McKinney  Street,  Denton. 
Texas  76201 . 

Collin  

City  of  Frisco 

Dec.  12.2001.  Dec. 
19.  2001,  Piano  Star 

The     Honorable     Kathy     Seei. 
Mayor,   City  of   Frisco,   6891 

Mar.  20.  2002  

480134 

Courier 

Main    Street,    Frisco,    Texas 
75034. 

•■ 

Dallas  

City  of  Garland 

Dec.  21,  2001.  Dec. 
28.  2001 ,  Garland 
Morning  News. 

The     Honorable    Jim     Spence, 
Mayor,   City  of  Gariand.   P.O. 
Box  469002,  Gariand,  Texas 
75046-9002. 

Nov.  9.  2001  

485471  . 

Dallas  and 

City  of  Grand  Prairie  ... 

Oct.  19,  2001,  Oct.  26, 

The  Honorable  Charies  England, 

Jan.  24.  2002  

485472 

Ellis. 

2001 ,  Arlington 
Morning  News. 

Mayor.  City  of  Grand  Prairie. 
317  College  Street.  P.O.  Box 
'    534045,  Grand  Prairie,  Texas 
75053-4045. 

- 

• 

Ellis,  Tarrant, 

City  of  Grand  Prairie  ... 

Nov.  14,  2001,  Nov. 

The  Honorable  Charies  England, 

Oct.  17,  2001    

485472 

and  Dallas. 

21.  2001.  Arlington 
Moming  News. 

Mayor,  City  of  Grand  Prairie, 
317  College  Street,  P.O.  Box 
534045,  Grand  Prairie.  Texas 
7505^-4045. 

• 

Hanis 

Unincorporated  Areas 

Nov.  8.  2001,  Nov.  15, 
2001.  Houston 
Chronicle. 

The    Honorable    Robert    Eckels, 
Judge,    Hams    County,    1001 
Preston    Street.     Suite    911, 
Houston,  Texas  77002. 

Feb.  14,  2002 

480287 

Dallas 

Citv  of  Irvina 

Dec.  20,  2001.  Dec. 
27.  2001 ,  In/ing 

The  Honorable  Joe  H.  Putnam, 
Mayor,  City  of  Irving,  P.O.  Box 

!  Mar.  28,  2002  

480180 

Moming  News. 

152288,  825  West  Irving  Bou- 

i 

* 

levard,   Innng,  Texas  75015- 
2288. 

Galveston  .... 

City  of  League  City  

Dec.  13,  2001.  Dec. 
20.  2001 ,  Galveston 

The  Honorable  AT.  Frankovich, 
Mayor,   City   of   League   City, 

Mar.  21.2002  

485488 

• 

County  Daily  News. 

City  Hall,  Suite  216,  200  West 
Walker,    League   City.    Texas 
77573. 

HliS 

City  of  Midlothian  

Nov.  8.  2001.  Nov.  15. 
2001,  Midlothian  Mir- 
ror 

The    Honorable    David    Setzer, 
Mayor.  City  of  Midlothian,  104 
West   Avenue    E.    Midlothian, 
Texas  76065-0000. 

Feb.  14,  2002  

4&0801 

Pariter 

Unincorporated  Areas 

Sept.  12.  2001.  Sept. 
19.2001,  Weather- 
ford  Democrat 

The     Honorable     Mari<     Riley, 
Judge,  Partner  County.  1  Court 
House    Square.    Weathertord. 
Texas  76086. 

Aug.  9,  2001  

480520 

Collin  and 

City  of  Richardson  

Nov.  20,  2001.  Nov. 

The  Honorable  Gary  A.  Slagel. 

1  Feb.  26.  2002  

1 

480184 

Dallas. 

27.  2001 ,  Dallas 
Moming  News. 

Mayor,    City    of    Richardson, 
P.O.  Box  830309,  Richardson. 
Texas  75083-0309. 

1 

Bexar 

City  of  San  Antonio 

Dec.  21,2001.  Dec. 

The  Honorable  Ed  Garza.  Mayor, 

Mar  29.  2002  ..., 

480045 

28.  2001 .  San  Anto- 

City of  San  Antonio,  P.O.  Box  , 

nio  Express  News. 

839966,   San   Antonio.   Texas 

78283-3966. 

k 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  January  8.  2002. 
Roberi  F.  Shea, 

Acting  Administrator.  Federal  Insurance  and 
Mitigption  Administration.        '. 
[FR^Doc.  02-803  Filed  1-11-02*  8:45  am) 

MLUNQ  C006  6n8-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart67 


Rnal  FkXKl  Elevation  Detennlnatfons 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Final  rule. 

SUMMARY:  Base  (l-percent-annual- 
chance)  Flood  Elevations  and  modified 
Base  Flood  Elevations  (BFEs)  are  made 
final  for  the  communities  listed  below. 
The  BFEs  and  modified  BFEs  are  the 
basis  for  the  floodplain  management 
measures  that  each  community  is 
required  either  to  adopt  or  to  show 
evidence  of  being  already  in  effect  in 
order  to  qualify  or  remain  qualified  for 
participation  in  the  National  Flood 
Insurance  Program  (NFIP). 
EFFECTIVE  DATE:  The  date  of  issuance  of 
the  Flood  fasurance  Rate  Map  (FIRM) 
showing  BFEs  and  modified  BFEs  for 
each  community.  This  date  may  be 
obtained  by  contacting  the  office  where 
the  FIRM  is  available  for  inspection  as 
indicated  in  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 


FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief.  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  500  C  Street, 
SW.,  Washington.  DC  20472,  (202)  646- 
3461  or  (e-mail)  matt.iniUer@feina.gov. 
SUPPLEMENTARY  INFORMATION:  FEMA 
makes  final  determinations  listed  below 
of  BFEs  and  modified  BFEs  for  each 
community  listed.  The  proposed  BFEs 
and  proposed  modified  BFEs  were 
published  in  newspapers  of  local 
circulation  and  an  opportimity  for  the 
community  or  individuals  to  appeal  the 
proposed  determinations  to  or  through 
the  community  was  provided  for  a 
period  of  ninety  (90)  days.  The 
proposed  BFEs  and  proposed  modified 
BFEs  were  also  published  in  the  Federal 
Register. 

This  final  rule  is  issued  in  accordance 
with  section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

FEMA  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  FIRM 
available  at  the  address  cited  below  for 
each  community. 

The  BFEs  and  modified  BFEs  are 
made  final  in  the  communities  listed 
below.  Elevations  at  selected  locations 
in  each  community  are  shown. 

National  Environmental  Policy  Act. 
This  rule  is  categorically  excluded  from 
the  requirements  of  44  CFR  part  10, 
Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act.  The 
Administrator  of  the  Federal  Insurance 
and  Mitigation  Administration  certifies 


that  this  rule  is  exempt  fi-om  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification.  This  final 
rule  is  not  a  significant  regulatory  a'ction 
under  the  criteria  of  section  3(f)  of 
Executive  Order  12866  of  September  30, 
1993.  Regulatory  Plaiming  and  Review, 
58  FR  51735. 

Executive  Order  12612,  Federalism. 
This  rule  involves  no  policies  that  have 
federalism  implications  under  Executive 
Order  12612,  Federalism,  dated  October 
26, 1987. 

Executive  Order  12778,  Civil  Justice 
Reform.  This  rule  meets  the  applicable 
standards  of  section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insiuance.  Reporting 
and  record  keeping  requirements. 

Accordingly,  44  CFR  part  67  is 
amended  to  read  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  Na  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127.  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§67.11    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67,11  are  amended  as 
follows: 


State 


Source  of  flooding 


Location 


#Depth  in  feet 

at>ove  ground. 

'Elevation  in 

feet  (NGVD) 

(Modified) 


AR  Patterson     (City),    Woodruff    County    Cache  River 

(FEMA  Docket  No.  7601). 

Maps  are  availat)le  for  inspection  at  City  Hall,  123  South  Main,  Patterson,  Arkansas. 


U.S.  Highway  64  Bridge  (COE)  (Gage) 


*197 


lA 


Council    Bluffs    (City),    Pottawattamie 
County  (FEMA  Docket  No.  7601). 


Indian  Creek 


At  approximately  1600  feet  down- 
stream of  U.S.  Highway  275. 

At  approximately  100  feet  downstream 
of  Frank  Street. 


•977 
•1023 


Maps  are  avallat)ie  for  inspectkm  at  the  Building  Divisbn,  City  Hall,  209  Pearl  Street,  Room  207,  Council  Bluffs.  Iowa. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  January  8,  2002. 
Robert  F.  Shea,  Jr., 

Acting  Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
(FR  Doc.  02-801  Filed  1-11-02;  8:45  am] 

BILUNG  CODE  671»-04-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  1 

[IB  Docket  No.  00-106,  FCC  01-332] 

Review  of  Commission  Consideration 
of  Applications  Under  the  Cable 
Landing  License  Act 

AGENCY:  Federal  Communications 

Commission. 

action:  Final  rule. 


SUMMARY:  This  doctmient  adopts 
streamlining  procedures  for  processing 
applications  for  submarine  cable 
landing  licenses.  The  Commission 
initiated  this  proceeding  to  consider 
measures  to  facilitate  the  expansion  of 
capacity  and  facilities-based 
competition  in  the  submarine  cable 
market.  The  Commission  adopted 
measures  designed  to  enable 
international  carriers  to  respond  to  the 
demands  of  the  market  with  minimal 
regulatory  oversight  and  delay,  saving 
time  and  resources  for  both  the  industry 
and  govenmient,  while  preserving  the 
Commission's  ability  to  guard  against 
anti-competitive  behavior. 
DATES:  Effective  March  15,  2002  except 
for  §§  1.767(a)(7)  through  (a)(9),  (a)(ll), 
(g)(1)  through  (g)(14),  (j),  (k),  (1)(1)  and 
(1)(2)  and  (m)(l)  through  (m)(2);  and 
§§  1.768(a)  through  (i)  which  contain 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
FCC  will  publish  a  document  in  the 
Federal  Register  announcing  the 
effective  date  for  those  sections.  Public 
comments  on  the  information  collection 
requirements  are  due  on  or  before 
February  13,  2002.  OMB  must  submit 
written  comments  on  the  information 
collection  requirements  on  or  before 
March  15,  2002. 

ADDRESSES:  Federal  Communications 
Commission,  Secretary,  445  12th  Street, 
SW.,  Room  TW-^B204F,  Washington,  DC 
20554.  In  addition  to  filing  comments 
with  the  Secretary,  a  copy  of  any 
comments  on  the  information 
collections  contained  herein  should  be 
submitted  to  Judy  Boley,  Federal 
Communications  Commission,  Room  1- 
C804, 445  12th  Street,  SW.,  Washington, 


DC  20554,  or  via  the  Internet 
to/fco7ey@/cc.gov,and  to  Edward  C. 
Springer,  OMB  Desk  Officer,  Room 
10236  NEOB,  725  17th  Street,  NW., 
Washington,  DC  20503' or  via  the 
Internet 
toedm2rd.spri11ger@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Reitzel,  Policy  and  Facilities 
Branch,  Teleconununications  Division. 
International  Bureau,  (202)  418-1499. 
For  additional  information  concerning 
the  information  collections  contained  in 
this  docimient  contact  Judy  Boley  at 
(202)  418-0214,  or  via  the  Internet  at 
iholey@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order,  FCC  01-332,  adopted  on 
November  8,  2001,  and  released  on 
December  14,  2001.  The  full  text  of  this 
document  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center 
(Room  CY-A25  7)  of  the  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Washington,  DC  20554.  The 
document  is  also  available  for  download 
over  the  Internet  at  http://www.fcc.gov/ 
bureaus/intemational/Orders/2001/ 
fcc01332/txt.The  complete  text  of  this 
document  also  may  be  purchased  from 
the  Commission's  copy  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street.  SW.,  Room  CY-B402, 
Washington.  DC.  20554.  Telephone: 
202-863-2893.  Fax:  202-863-2898,  e- 
mail  qualexint@aol.com. 

Summary  of  Report  and  Order 

1.  On  June  8,  2000.  the  Commission 
adopted  a  Notice  of  Proposed 
Rulemaking  (NPRM)  in  which  it 
proposed  streamlining  procediwes  for 
applications  seeking  submarine  cable 
landing  licenses  (65  FR  41613.  July  6, 
2000).  This  proceeding  was  one  of  a 
series  of  such  efforts  the  Commission 
has  undertaken  to  benefit  U.S. 
consumers  by  expediting  regulatory 
processing  and  enhancing  the 
competitiveness  of  service  providers  in 
the  global  communications  marketplace. 

2.  On  November  8,  2001,  the 
Conunission  adopted  a  Report  and 
Order  (Order)  in  this  proceeding  that 
focused  on  the  objectives  set  out  in  the 
NPRM:  (1)  To  institute  an  expedited 
licensing  process  to  speed  the 
deployment  of  cable  capacity  to  the 
market;  (2)  to  ensure  careful 
Conunission  review  of  certain 
applications  to  guard  against  anti-   - 
competitive  behavior,  and  (3)  to  adopt  a 
pro-competitive  model  that  could  be 
used  around  the  world. 

3.  The  NPRM  contained  streamlining 
options  that  commenters  found  to  be  too 


complex  and  burdensome.  In  response 
to  the  comments,  the  Commission 
adopted  a  streamlining  approach  that 
tracks  the  streamlining  proced\u«s 
currently  used  for  section  214 
authorizations  of  international 
telecommimications  services. 

4.  The  Commission  developed  an 
approach  under  which  most 
applications  should  be  streamlined.  An 
application  will  qualify  for  streamlined 
processing  if  the  applicants  have  no 
affiliation  with  a  carrier  that  possesses 
market  power  in  the  cable's  destination 
markets.  If  an  applicant  has  an 
affiliation  with  a  carrier  with  market 
power  in  any  of  the  cable's  World  Trade 
Organization  (WTO)  Member 
destination  markets,  the  application  will 
be  eligible  for  streamlined  processing  if 
each  applicant  with  such  foreign  carrier 
affiliation  certifies  that  it  will  accept 
standard  competitive  safeguards.  An 
application  that  includes  an  applicant 
that  is.  or  is  affiliated  with,  a  carrier  that 
has  market  power  in  a  cable's  non-WTO 
Member  destination  market  will  not  be 
eligible  for  streamlining.  To  determine 
affiliation,  the  Order  applies  the  twenty- 
five  percent  (25%)  ownership  affiliation 
standard  that  is  currently  applied  to 
international  section  214  and  cable 
landing  license  applications. 

5.  The  standard  competitive 
safeguards  are  designed  to  detect  and 
deter  harm  to  competition  in  the  United 
States  that  may  result  bom  a  foreign 
carrier's  market  power.  The  safeguards 
include  a  requirement  to  file  quarterly 
provisioning  and  maintenance  reports 
and  quarterly  circuit  status  reports. 
Licensees  concerned  about  public 
disclosure  of  the  reports  will  be  able  to 
request  a  standard  protective  order  for 
confidential  treatment  of  the 
information. 

6.  The  Order's  competitive  safeguards 
also  include  a  "no  special  concessions" 
rule  that  prohibits  all  licensees  from 
directly  or  indirectly  agreeing  to  accept 
a  "special  concession"  from  a  foreign 
carrier  with  market  power  in  one  or 
more  of  the  cable's  destination  markets. 
The  Order  defines  a  special  concession 
as  an  exclusive  arrangement  involving 
services,  facilities,  or  functions  on  the 
foreign  end  of  a  U.S.  international  route 
that  are  necessary  to  land,  connect,  or 
operate  submarine  cables,  where  the 
arrangement  is  not  offered  to  similarly 
situated  U.S.' submarine  cable  owners, 
indefeasible-right-of-user  holders,  or 
lessors,  and  includes  arrangements  for 
the  terms  for  acquisition,  resale,  lease, 
transfer  and  use  of  capacity  on  the 
cable;  access  to  collocation  space;  the 
opportunity  to  provide  or  obtain 
backhaul  capacity;  access  to  technical, 
network  information;  and 
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interconnection  to  the  public  switched 
teieconununications  network.  The  rule 
will  apply  to  all  licenses  issued  after  the 
effective  date  of  the  Order.  In  addition, 
existing  licensees  may  seek  to  modify 
their  licenses  to  substitute  this  targeted 
safeguard  for  the  current  prohibition 
against  any  exclusive  arrangements. 

7.  The  (Drder  also  adopted  a 
requirement  that  all  cable  landing 
licensees,  like  international  section  214 
carriers,  must  notify  the  Commission  of 
any  foreign  carrier  affiliations  acquired 
after  the  issuance  of  a  license  where  the 
afBliation  is  with  a  carrier  in  a  market 
at  the  foreign  end  of  the  cable.  This  rule 
will  be  applied  to  all  licensees  of  all 
submarine  cables,  whether  authorized 
by  the  Commission  prior  to  or  after  the 
effective  date  of  the  rules  adopted 
herein.  The  Commission  concluded  that 
this  rule  would  provide  additional 
protection  against  possible  anti- 
competitive conduct. 

8.  Streamlined  processing  is  optional, 
and  thus  applicants  may  elect  to  file 
under  the  traditional  procedures. 
Moreover,  although  the  Order  did  not 
mandate  electronic  filing  of 
applications,  applicants  are  encouraged 
to  file  electroni«dly.  Applications  that 
meet  the  criteria  for  streamlined 
processing  will  be  acted  upon  in  a 
period  of  forty-five  (45)  days  following 
the  public  notice  announcing  the 
application  as  acceptable  for  filing  and 
eligible  for  streamlining.  Applications 
acceptable  for  filing  but  ineligible  for 
streamlining  will  be  acted  upon  within 
ninety  (90)  days  unless  the  Commission 
notifies  the  applicant  that  the 
application  presents  issues  that  require 
additional  scrutiny,  in  which  case  the 
Commission  will  extend  the  review  for 
another  ninety  (90)  days.  The 
Commission  delegated  to  the 
International  Bureau  the  authority  to 
identify  particular  applications  that, 
although  otherwise  eligible  for 
streamlining,  may  warrant  additional 
public  comment  and  require 
consideration  on  a  case-by-case  basis. 

9.  The  Commission  declined  to  adopt 
a  specific  timefi'ame  by  which  it  will 
issue  public  notices  of  applications 
accepted  for  filing.  Rather,  it  vdll 
continue  its  practice  of  issuing  public 
notices  of  applications  accepted  for 
filing  in  an  expeditious  manner.  The 
Commission  adopted  the  procedure 
used  for  section  214  applications  of  not 
routinely  removing  applications  bom 
streamlining  based  on  the  filing  of 
comments  on  competitive  or  other 
issues  that  a  party  might  seek  to  raise. 
In  addition,  the  Commission  adopted  its 
proposal  to  grant  applications  by  public 
notice  unless  a  formal  written  order  is 
deemed  necessary. 


10.  The  Commission  adopted  a  new 
rule  that  will  require  fewer  entities  to 
become  applicants/licensees.  Ordy  the 
following  entities  will  be  required  to  be 
applicants  for  a  cable  landing  license: 
an  entity  that  (1)  owns  or  controls  a 
landing  station  in  the  United  States;  or 
(2)  owns  or  controls  a  five  percent  (5%)  * 
or  greater  interest  in  the  cable  system 
and  will  use  the  U.S.  points  of  the  cable 
system.  In  addition,  the  Commission 
established  a  process  for  an  existing 
licensee  that  is  not  a  U.S.  landing  party 
and  owns  or  controls  less  than  five 
percent  (5%)  of  the  cable  system  to  seek 
removal  ft-om  a  submarine  cable  landing 
license.  The  Commission  also  clarified 
its  rule  that  once  an  entity  is  a  licensee, 
it  is  subject  to  the  Commission's  rules 
for  modifications,  assignments  and 
transfers  of  control  of  interests  in  cable 
landing  licenses,  even  where  these 
interests  are  less  than  five  percent  (5%). 
The  Commission  will  continue  to 
require  applicants  for  a  cable  landing 
license  to  identify  all  original  owners, 
including  those  with  less  than  five 
percent  (5%)  interest. 

11.  The  Commission  reminded 
applicants  seeking  common  carrier 
landing  licenses  that,  in  addition  to  the 
cable  landing  license  application,  they 
must  file  an  application  for  section  214 
authority  for  the  construction  of  new 
lines  under  §  63.18(e)(4)  of  the 
Commission's  rules. 

12.  The  Commission  adopted  a  new 
process  designed  to  replace  prior  review 
of  pro  forma  transactions  with  a  post- 
transaction  notification  procedure, 
thereby  allowing  entities  to  proceed 
with  their  pro  forma  transactions' 
without  delay.  In  addition,  the 
Commission  provided  that  an  existing 
licensee  may  file  an  application  to 
modify  its  license  to  take  advantage  of 
this  post-transaction  notification 
procediue. 

13.  To  provide  glear  and  publicly 
available  conditions  for  licenses,  the 
Commission  codified  routine  conditions 
that  traditionally  have  been  attached  to 
all  cable  landing  licenses.  In  addition, 
the  Commission  codified  the  new 
streamlining  procedures,  the  no  special 
concessions  rule  for  all  licensees,  the 
reporting  requirements,  the  pro  forma 
procedures,  and  the  applicant-licensee 
rule. 

14.  The  Order  also  addressed  other 
issues  raised  in  the  NPRM  or  by 
conunenters.  The  Commission  declined 
to  eliminate  the  distinction  between 
cables  operated  on  a  common  carrier 
and  private  carrier  basis.  The 
Commission  suggested  that  parties 
seeking  modifications  to  existing  fee 
structures  pursue  these  requests  through 
the  annual  rulemaking  process 


specifically  designated  for  this  purpose. 
The  Commission  declined  to  adopt 
suggestions  to  reduce  the  ownership 
information  required  in  cal}le  landing 
license  and  section  214  applications, 
deferring  this  issue  to  its  2002  biennial 
review  of  all  of  its  rules.  The 
Commission  clarified  its  rule  regarding 
the  type  of  information  an  applicant 
must  provide  in  its  specific  iiescription 
of  cable  landing  stations. 

Procedural  Matters 

15.  Paperwork  Reduction  Act.  The 
Order  contained  modified  information 
collections.  The  Commission,  as  part  of 
its  continuing  effort  to  reduce 
paperwork  biu'dens,  invites  the  general 
public  and  the  Office  of  Management 
and  Budget  (OMB)  to  comment  on  the 
information  collections  contained  in  the 
NPRM,  as  required  by  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Public  and  agency  comments  are 
due  February  13,  2002.  OMB 
notification  of  action  is  due  March  15, 
2002.  Comments  should  address  the 
following:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Commission,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  burden  estimate;  (c)  ways 
to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number:  3060-0944. 

Title:  Applications  imder  the  Cable 
Landing  IJcense  Act. 
,  Form  Number:  N/A. 

Type  of  Review:  Revised  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  25. 

Number  of  Responses:  271. 

Estimated  Time  Per  Response:  An 
average  of  4  hours  per  response. 

Frequency  of  Response:  On  Occasion. 
Third  party  disclosure. 

Total  Annual  Burden:  995  hours. 

Total  Annual  Costs:  $352,425. 

Needs  and  Uses:  The  information  will 
be  used  by  the  Commission  to 
determine  the  qualifications  of 
applicants  to  construct  and  operate 
submarine  cables,  including  applicants 
that  are  affiliated  with  foreign  carriers, 
and  to  determine  whether  and  imder 
what  conditions  the  authorizations  are 
in  the  public  interest,  convenience,  and 
necessity.  The  information  collections 
are  necessary  for  the  Commission  to 
maintain  effective  oversight  of  U.S. 
carriers  that  are  affiliated  with,  or 
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involved  in  similar  arrangements  with, 
foreign  carriers  that  have  sufficient 
market  power  to  affect  competition 
adversely  in  the  U.S.  market.  In 
addition,  the  Commission  must 
maintain  records  that  acciuately  reflect 
a  party  or  parties  that  control  a  carrier's 
operations,  particularly  for  purposes  of 
enforcing  the  Commission's  rules  and 
policies. 

16.  Final  Regulatory  Flexibility  Act 
Analysis.  As  required  by  the  RegiUatory 
Flexibility  Act  (RFA),  an  hiitial 
Regulatory  Flexibility  Analysis  (IRFA) 
was  incorporated  in  the  Review  of 
Commission  Consideration  of 
Applications  under  the  Cable  Landing 
License  Act.  Notice  of  Proposed 
Rulemaking  (NPRM).  The  Commission 
sought  written  public  comment  on  the 
proposals  of  the  NPRM,  including 
comment  on  the  IRFA.  This  Final 
Regulatory  Flexibility  Analysis  (FRFA) 
conforms  to  the  RFA.  (5  U.S.C.  603.  The 
RFA,  see  5  U.S.C.  601  et  seq.,  has  been 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996,  Public  Law 
No.  104-121, 110  Stat.  847  (1996) 
(CWAAA).  Title  II  of  the  CWAAA  is  the 
Small  Business  Regidatory  Enforcement 
Fairness  Act  of  1996  (SBREFA). 

A.  Need  for.  and  Objectives  of.  the 
Report  (md  Order 

17.  In  recent  years,  there  has  been 
growth  in  the  number  and  capacity  of 
submarine  cables  triggered  in  large  part 
by  increased  Internet  and  data  traffic. 
Because  of  this  increased  demand  for 
capacity,  the  rapid  pace  of  technological 
development,  and  the  emergence  of 
non-traditional  ownership  and 
financing  structures  in  the  submarine 
cable  marketplace,  the  International 
Bureau  reviewed  its  policies  for 
licensing  submarine  cables.  As  a  result 
of  the  review,  the  Commission  initiated 
this  proceeding. 

18.  The  Order  adopts  streamlining 
procedures  for  processing  applications 
for  submarine  cable  landing  licenses. 
The  streamlining  procedures  are 
designed  to  promote  the  expansion  of 
capacity  and  facilities-based 
competition  in  the  submarine  cable 
market,  which  should  increase 

•     innovation  and  lower  prices  for  U.S. 
consumers  of  international 
commimications  services.  The  measures 
also  are  designed  to  enable  international 
carriers  to  respond  to  the  demands  of 
the  market  with  minimal  regulatory 
oversight  and  delay,  saving  time  and 
resources  for  both  the  industry  and  the 
government,  while  preserving  the 
Commission's  ability  to  guard  against 
anti-competitive  behavior. 

19.  The  measures  adopted  in  the 
Order  are  part  of  the  Commission's 


continuing^treamlining  efforts.  We 
recognize  the  importance  of  reducing 
regulatory  costs,  providing  regulatory 
certainty,  and  facilitating  the  planning 
of  financial  transactions.  The 
procedures  contained  in  the  Order 
should  allow  participants  in  the 
submarine  cable  market  to  make 
business  decisions  more  readily. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA 


20.  There  were  no  comments  in 
response  to  the  IRFA.  In  general, 
commenters  were  very  supportive  of  the 
agency's  proposal  to  streamline  the 
submarine  cable  landing  license 
process.  However,  some  commenters 
were  concerned  that  the  options 
proposed  in  the  NPRM  could  be 
burdensome  and  time-consuming  for 
both  applicants  and  Commission  staff, 
and,  instead  of  expediting  the  licensing 
process,  could  slow  the  licensing 
process.  Thus,  commenters  proposed 
alternatives  that  more  closely  resembled 
the  streamlining  process  currently  used 
by  the  agency  for  processing 
international  section  214  authorizations. 
The  Order  adopts  an  approach  to 
streamlining  that  reflects  the  concerns 
raised  by  commenters. 

21.  Commenters  in  this  proceeding 
presented  a  number  of  approaches  and/ 
or  criteria  for  determining  whether  an 
application  would  be  eligible  for 
streamlined  processing.  The  Order 
adopts  an  eligibility  test  for  cables  to 
Worid  Trade  Organization  (WTO) 
Member  coimtries  that  focuses  on 
whether  the  applicants  are,  or  are 
affiliated  with,  carriers  with  market 
power  in  the  cable's  destination  market. 
Cables  without  such  affiliations  will  be 
eligible  for  streamlining.  Cables  with 
such  affiliations  will  be  eligible  if  the 
applicants/licensees  with  such 
affiliations  comply  with  reporting 
requirements  that  are  similar  to  existing 
dominant  carrier  reporting  requirements 
applicable  to  section  214  carriers  that 
have  affiliations  with  market  power 
carriers  in  foreign  markets.  (See  47  CFR 
63.10).  In  addition,  all  licensees  will  be 
subject  to  the  prohibition  against 
entering  into  special  arrangements  with 
foreign  market-power  carriers.  The 
Commission,believes  that  the  rules  and 
regulations  adopted  herein  both  will 
respond  to  the  commenters'  proposals 
and  preserve  the  Commission's  ability 
to  guard  against  anti-competitive 
behavior  that  could  result  in  harm  to 
consiuners  in  the  U.S.  market. 


C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

22.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  estimate  of,  the  number  of 
small  entities  that  may  be  affected  by 
the  proposals,  if  adopted.  The 
Regulatory  Flexibility  Act  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business." 
"small  organization,"  and  "small 
govenunental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  imder  Section  3  of  the  Small 
Business  Act.  A  small  business  concern 
is  one  that:  (1)  Is  independenUy  owned 
and  operated;  (2)  is  not  dominant  in  its 
field  of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA. 

23.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
Some  of  these  telephone     ' 
communications  companies  may  have 
ownership  interests  in  submarine  cables 
or  use  such  cables  to  provide 
international  service.  The  Census 
Bureau  reports  that  there  were  2,321 
such  companies  that  had  been  operating 
for  at  least  one  year  at  the  end  of  1992. 
According  to  the  SBA's  definition,  a 
wireline  telephone  company  is  a  small 
business  if  it  employs  no  more  than 
1,500  persons.  All  but  26  of  the  2,321 
wireline  companies  listed  by  the  Census 
Bureau  were  reported  to  have  fewer 
than  1,000  employees.  Thus,  even  if  all 
26  of  those  companies  had  more  than 
1.500  employees,  there  would  still  be 
2,295  wireline  companies  that  might 
qualify  as  small  entities  or  small 
incumbent  LECs.  Although  it  seems 
certain  that  some  of  these  carriers  are 
not  independently  owned  and  operated, 
we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
wireline  carriers  and  service  providers 
that  would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  2,295  or 
fewer  of  these  wireline  companies  are 
small  entities  that  might  be  affected  by 
these  proposals. 

24.  The  streamlining  measures, 
contained  in  the  Order  are  available  to 
entities  applying  for  a  license  to  land  or 
operate  submarine  cables  under  the 
Cable  Landing  License  Act  (or  entities 
applying  to  assign  or  transfer  control  of 
interests  in  existing  submarine  cable 
landing  licenses).  The  measures, 
however,  may  indirectly  affect  other 
entities  as  well,  including  users  of 
submarine  cable  service  such  as  Internet 
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service  providers  (ISPs)  that  lease 
capacity  or  purchase  indefeasible  rights 
of  use  (IRUs)  on  cable  systems.  The 
policies  and  rules  adopted  in  the  Order 
will  reduce  the  burden  on  all  applicants 
regardless  of  size,  by  permitting 
applicants  to  seek  to  have  their 
applications  granted  in  a  more 
expeditious  maimer.  We  do  not  have 
precise  nimibers  for  the  small  entities 
that  will  be  affected  by  the  policies  and 
rules.  Agency  data  indicates  there  have 
been  approximately  50  cable  landing 
applications  filed  with  the  Commission 
since  1992,  but  the  total  number  of 
licensees  at  any  particular  time  is 
difficiilt  to  determine,  because  many 
licenses  are  joinUy  held  by  several 
licensees  and  assignments  and  transfers 
of  control  of  interests  ocoir  on  a  regular 
basis.  Based  on  this  information,  we 
would  estimate  that,  over  the  next  five 
years,  the  streamlining  procedures  may 
benefit  as  many  as  50  applicants 
meeting  the  SBA  definition  of  a  small 
entity. 

25.  In  addi^n  to  expediting  the 
processing  of  applications,  the  Order 
will  require  fewer  entities  to  become 
applicants/licensees.  This  change  will 
further  reduce  the  nimiber  of  small  • 
entities  subject  to  the  rules  and 
regidations.  Only  the  following  entities 
will  be  required  to  be  applicants  for  a 
cable  landing  license:  an  entity  that  (1) 
owns  or  controls  a  U.S.  landing  station; 
or  (2)  owns  or  controls  a  five  percent 
(5%)  or  greater  interest  in  the  cable 
system  and  will  use  the  U.S.  points  of 
the  cable  system.  In  order  to  afford 
existing  cable  landing  licensees  this 
same  opportiinity,  small  entities  that 
meet  the  criteria  may  request  to  be 
removed  from  the  cable  landing  license. 

26.  We  note  that  it  is  difficult  to 
determine  with  precision  the  number  of 
small  entities  that  vdll  be  affected  by 
this  Order.  For  example,  some  small 
entities  with  less  than  five  percent  (5%) 
ownership  may  elect  to  become 
licensees.  We  will  be  able  to  compile 
more  specific  data  only  after  small 
entities  file  applications  seeking 
removal  from  existing  cable  landing 
licenses.  However,  the  following 
example  of  cable  ownership  interests 
will  provide  a  good  illustration  of  the 
potential  mmiber  of  small  entities  that 
could  be  exempt  from  the  requirements 
of  the  Order.  According  to  agency  data 
at  the  time  of  application,  the 
percentage  of  ownership  interests  for  an 
existing  submarine  cable  system,  the 
TAT-14  cable,  were  as  follows:  four 
U.S.  carriers  owned  five  percent  (5%)  or 
greater  (these  four  carriers  owned  a  total 
of  32.57  percent);  fifteen  U.S.  carriers 
owned  less  than  five  percent  (5%)  (these 
fifteen  carriers  owned  a  total  of  16.93 


percent);  and  thirty-two  foreign  carriers 
owned  the  remaining  50.50  percent. 

D.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

27.  Any  reporting  or  recordkeeping 
requirements  imposed  on  small  entities 
will  be  insignificant.  Generally, 
applicants  seeking  a  cable  landing 
license  will  submit  the  same 
information  that  is  ciurently  required  by 
the  rules.  Applicants  may  continue  to 
file  for  a  license  imder  the  existing 
procedures,  and  some  applicants  will 
not  meet  the  eligibility  criteria  for 
streamlined  processing.  Applicants  may 
file  electronic  or  paper  applications. 

28.  We  believe  that  many  small 
entities  below  the  five  percent  (5%) 
ownership  criteria  may  decide  not  to  be 
cable  landing  license  applicants,  and 
therefore,  such  entities  will  not  be 
subject  to  the  reporting,  recordkeeping, 
or  compliance  requirements  applicable 
to  licensees.  Small  entities  that  are 
currenUy  licensees,  and  meet  these 
criteria,  may  file  an  application 
requesting  that  they  be  removed  from 
the  license.  The  application  would 
demonstrate  that  the  entity:  (1)  Does  not 
own  or  control  a  U.S.  cable  landing 
station;  and  (2)  holds  less  than  five 
percent  (5%)  interest  in  the  cable 
system.  The  application  would  be  filed 
with  the  Commission  and  copies  would 
be  served  on  each  other  licensee  of  the 
cable  system.  This  burden  should  be 
minimal  because  the  information  would 
be  readily  available  from  the 
information  that  the  entity  provided  at 
the  time  of  becoming  an  initial 
applicant  or  from  other  business  records 
showing' an  increase  or  decrease  of 
ownership  interest.  As  an  existing 
licensee  of  a  cable  landing  license,  the 
entity  would  have  ready  access  to  the 
names  and  addresses  of  other  licensees. 
Thus,  the  service  burden  also  woidd  be 
minimal. 

29.  The  Order  also  adopts  standard 
competitive  safeguards  that  will  impose 
additional  reporting  burdens  on  certain 
entities.  We  believe,  however,  that  very 
few  small  entities  will  be  burdened  with 
this  requirement.  Reporting 
requirements  will  be  imposed  only  on 
those  applicants  that  have  an  affiliation 
with  a  carrier  with  market  power  in  any 
of  the  cable's  destination  markets.  These 
applicants  will,be  required  to  provide 
provisioning  and  maintenance  reports 
that  include:  (a)  Identification  of  each 
facility  or  service  provisioned  and/or 
maintained;  (b)  for  provisioned  facilities 
and  services,  the  volume  or  quantity 
provisioned  and  the  order-to-delivery 
intervals;  and^c]  for  each  facility  and 
service,  the  number  of  outages  and 


intervals  to  restoration.  Also,  applicants 
will  be  required  to  provide  quarterly 
circuit  status  reports,  on  a  facility- 
specific  basis,  in  the  format  set  out  by 
the  Commission's  annual  circuit  status 
manual,  ff  applicants  have  a  concern 
over  the  public  disclosure  of  their 
reports,  they  may  seek  confidential 
treatment  of  the  information  and  request 
a  standard  protective  order. 

30.  The  Order  also  adopts  a  rule  that 
requires  licensees  to  notify  the 
Commission  of  new  affiliations  that  they 
acquire  with  foreign  carriers  in  a  cable's 
destination  market.  If  the  Commission 
deems  it  necessary,  it  will  impose  on 
the  newly  affiliated  licensee  the 
reporting  requirements  discussed  above. 
This  rule  is  similar  to  the  notification 
rule  that  applies  in  the  context  of 
international  section  214  carriers,  see  47 
CFR  63.11.  We  believe  this  reporting 
requirement  will  have  minimal 
applicability  to  small  entities  because  it 
will  apply  only  to  licensees,  and  it  is 
likely,  under  our  rules,  that  few  small 
entities  (that  is,  those  independentiy 
owned  and  operated  companies  witii  no 
more  than  1500  employees)  will  be 
required  to  become  licensees. 

31.  The  Order  also  adopts  a  new 
process  designed  to  remove  prior 
Commission  review  of  pro  forma 
assignments  or  transfers  of  control  of 
interests  in  submarine  cable  landing 
licenses.  Again,  this  process  will  have 
minimal  applicability  to  small  entities 
to  the  extent  they  are  not  cable 
licensees.  Pro  forma  transactions  do  not 
result  in  a  change  in  the  ultimate 
control  of  the  interest  in  the  cable 
landing  license  or  in  changes  to  the 
cable  system  itself  as  previously 
evaluated  at  the  time  of  the  initial 
license  application.  Under  the  Order,  a 
pro  forma  assignee  or  a  person  or 
company  that  is  the  subject  of  a  pro 
forma  transfer  of  control  of  an  interest 
in  a  cable  landing  license  will  no  longer 
be  required  to  seek  prior  approval,  but 
if  electing  post-transaction  notification, 
must:  (1)  Notify  the  Commission  no 
later  than  thirty  (30)  days  after  the  pro 
forma  transaction  is  consummated;  (2) 
certify  that  the  assignment  or  transfer  of 
control  is  pro  forma,  and  together  with 
all  previous  pro  forma  transactions, 
does  not  resiilt  in  a  change  of  the 
licensee's  ultimate  control;  and  (3) 
provide  an  update  to  any  ownership 
information  required  by  our  rules. 
Under  this  new  rule,  the  burden  of 
seeking  prior  approval  would  be 
eliminated  for  most  entities,  thus 
allowing  them  to  proceed  writh  thefr  pro 
forma  transaction  without  delay. 
Entities  would  file  the  same  information 
after  the  transaction  instead  of  prior  to 
the  transaction.  The  Order  provides  that 
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existing  licenses  could  be  modffied,  at 
a  licensee's  request,  to  be  subject  to  this 
post-transaction  process.  The  licensee 
would  be  required  to  file  an  application 
with  the  Commission  seeking  a 
modification  of  its  license  to  incorporate 
this  limited  exception  to  the  prior 
approval  requirement  currently  set  forth 
in  the  applicable  license  condition.  This 
new  process  will  impose  a  slight  burden 
on  applicants  that  have  been  granted  a 
cable  landing  license  and  wish  to  take 
advantage  of  this  new  process.  . 
Presumably  licensees  will  ordy  subject 
themselves  to  this  burden  if  they  believe 
the  benefit  of  expedited  post-transaction 
processing  of  pro  forma  assignments  or 
transfers  of  control  wrill  offset  any 
burden.  Similarly,  the  Order  states  that 
licensees  of  previously  authorized 
cables  may  file  applications  to  modify 
their  licenses  to  substitute  the  new, 
more  narrowly  tailored  "no  special 
concessions"  rule  for  the  "no  exclusive 
arrangements"  condition  contained  in 
existing  licenses. 

E.  Steps  Taken  To  Minimize  Siffuficant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

32.  The  RFA  reqtiires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include 
the  following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
req\iirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplffication  of 
compliance  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  or  the  rule,  or  any  part  thereof, 
for  sm^  entities. 

33.  In  the  NPRM,  we  requested 
comment  on  whether  small  entities 
would  be  adversely  affected  by  the 
proposals  and  whether  the  prof>osals 
would  enable  small  entities  to  respond 
to  the  demands  of  the  market  with 
tninimiim  regulatory  oversight,  delays, 
and  expenses.  Commenters  did  not 
specffically  address  the  impact  on  small 
entities.  Rather,  commenters  expressed 
concerns  that  the  NPRM  proposals 
could  be  burdensome  and  time- 
consuming  on  all  entities.  Commenters 
proposed  alternative  measures  more 
aligned  with  the  existing  section  214 
streamlining  procedures.  As  a  result)  the 
Order  adopts  measures  that  are  closely 
modeled  on  the  streamlining  process  for 
international  section  214  authorizations 
which  has  been  successful  and  not 
burdensome. 


34.  The  procediu^s  adopted  in  the 
Order  are  designed  to  provide  more 
certainty  and  flexibili^  for  applicants, 
encourage  investment  and  inJErastructure 
development  by  multiple  providers, 
expand  available  submarine  cable 
capacity,  and  decrease  application 
processing  time.  This  decision  extends 
the  benefits  of  streamlined  processing  to 
as  many  applicants  as  possible, 
including  small  entities.  It  reduces  the 
regulatory  and  procedural  burdens 
while  preserving  the  Commission's 
ability  to  guard  against  anti-competitive 
behavior.  This  streamlined  processing 
may  benefit  small  entities  especially 
because  the  procediues  should  facilitate 
entry  by  such  entities  into  the 
submarine  cable  market  and  expand 
international  services  available  to  such 
entities.  In  addition,  we  have  developed 
a  definition  of  "licensee"  that  should 
permit  a  large  number  of  small  entities 
to  be  exempt  from  the  requirements 
contained  in  the  Order. 

35.  Finally,  the  reporting 
requirements  and  other  measures 
adopted  in  the  Order  will  minimize  any 
economic  impact  on  small  entities.  The 
reporting  requirements,  which  apply 
only  to  certain  licensees,  will  allow  the 
Commission  to  monitor  and  detect  anti- 
competitive behavior  without  imposing 
unnecessarily  burdensome  regulations 
on  a  U.S.  licensee  due  to  its  affiliation 
yfith  a  foreign  carrier. 

36.  To  simplify  comphance  with  the 
rules  and  requirements,  the  Order 
codifies  the  submarine  cable  landing 
license  conditions.  This  step  will 
provide  clear  and  publicly  available 
standard  conditions  for  all  entities. 
Also,  applicants  will  no  longer  be 
required  to  submit  a  letter  affirmatively 
accepting  the  terms  and  conditions  of 
the  cable  landing  license. 

Report  to  Congress:  The  Commission 
virill  send  a  copy  of  the  Order,  including 
this  FRFA,  in  a  report  to  be  sent  to 
Congress  pursuant  to  the  Congressional 
Review  Act,  see  5  U.S.C.  801(aMl)(A).  In 
addition,  the  Commission  will  send  a 
copy  of  the  Order,  including  FRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  the  Order  and  FRFA  (or  summaries 
thereof)  will  also  be  published  in  the 
Federal  Register.  See  5  U.S.C.  604(b). 

Orderiog  Clauaes 

37.  Accordingly,  it  is  ordered  that, 
pursuant  to  sections  1, 4(i)  and  (j),  201- 
255  303(r)  of  the  Communications  Act 
as  amended,  47  U.S.C.  151. 154(i). 
154(j).  201-255,  303(r),  and  the  Cable 
Landing  License  Act,  47  U.S.C.  34-39 
and  Executive  Order  No.  10530,  Sec. 
5(a),  reprinted  as  amended  in  3  U.S.C. 
301,  this  Report  and  Order  is  hereby 


adopted  and  the  Commission's  rules,  47 
CFR  part  1 ,  are  amended  as  set  forth  in 
the  Rule  Changes. 

38.  It  is  further  ordered  that  the 
policies,  rules  and  requirements 
established  in  this  decision  shall  take 
effect  March  15.  2002.  except  for 

§§  1.767(a)(7)  through  (a)(9),  (a)(ll). 
(g)(1)  through  (g)(14),  (j),  (k).  (1)(1)  and 
(1)(2),  and  (m)(l)  through  (m)(2);  and 
§§  1.768(a)  through  (i)  which  contain 
information  collection  requirements  that 
have  not  been  approved  by  the  Office  of 
Management  and  Budget  (OMB).  The 
FCC  will  publish  a  document  in  the 
Federal  Register  announcing  the 
effective  date  for  those  sections. 

39.  It  is  further  ordered  that  the 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
shall  send  a  copy  of  this  Report  and 
Order,  including  the  Final  Regulatory 
Flexibility  Act  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subiects  in  47  CFR  Part  1 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements,  Telecommimications 
miscellaneous  rules  relating  to  common 
carriers. 

Federal  Communications  Commission. 
William  F.  Caton. 
Deputy  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  amends  47  CFR  part  1  as 
follows: 

PART  1— PRACTICE  AND 
PROCEDURE 

1.  The  authority  citation  for  part  1 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  151. 154(i),  154(j). 
155,  225.  303(r),  309  and  325(e). 

2.  Section  1.767  is  amended  by 
revising  paragraphs  (a)(5),  (a)(7).  and 
(a)(8);  redesignating  paragraph  (a)(9)  as 
(a)(10);  adding  new  paragraphs  (a)(9), 
(a){ll).  (g)  through  (m)  to  read  as 
follows: 

f  1.767    Cebte  landing  Been— i. 

(a)*  •  • 

(5)  A  specffic  description  of  the  cable 
landing  stations  on  the  shore  of  the 
United  States  and  in  foreign  coimtries 
where  the  cable  will  land.  The 
description  shall  include  a  nu^ 
showing  specific  geographic 
coordinates,  and  may  also  include  street 
addresses,  of  each  landing  station.  The 
map  must  also  specify  the  coordinates 
of  any  beach  joint  where  those 
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coordinates  difiier  from  the  coordinates 
^  of  the  cable  station.  The  applicant 
'  initially  may  file  a  general  gec^raphic 
description  of  the  landing  points; 
however,  grant  of  the  application  will  be 
conditioned  on  the  Commission's  final 
approval  of  a  more  specific  description 
of  the  landing  points,  including  all 
information  required  by  this  paragraph, 
to  be  filed  by  the  applicant  no  later  than 
ninety  (90)  days  prior  to  construction. 
The  Commission  will  give  public  notice 
of  the  filing  of  this  description,  and 
grant  of  the  license  will  be  considered 
finahif  the  Commission  does  not  notify 
the  applicant  otherwise  in  writing  no 
later  than  sixty  (60)  days  after  receipt  of 
the  specific  description  of  the  landing 
points,  unless  the  Commission 
designates  a  different  time  period; 

•  *        *        *        • 

(7)  A  list  of  the  proposed  owners  of 
the  cable  system,  including  each  U.S. 
cable  landing  station,  their  respective 
voting  and  ownership  interests  in  each 
U.S.  cable  landing  station,  their 
respective  voting  interests  in  the  wet 
link  portion  of  the  cable  system,  and 
their  respective  ownership  interests  by 
segment  in  the  cable; 

(8)  For  each  applicant  of  the  cable 
system,  a  certification  as  to  whether  the 
applicant  is,  or  is  affiliated  with,  a 
foreign  carrier,  including  an  entity  that 
owns  or  controls  a  foreign  cable  landing 
station  in  any  of  the  cable's  destination 
markets.  Include  the  citizenship  of  each 
applicant  and  information  and 
certifications  required  in  §  63.18(h) 
through  (k),  and  in  §  63.18(o),  of  this 
chapter; 

(9)  A  certification  that  the  applicant 
accepts  and  will  abide  by  the  routine 
conditions  specified  in  paragraph  (g)  of 
this  section;  and 

*  •        •        •        *      I 

(n)  (i)  If  applying  for  authority  to 
assign  or  transfer  control  of  an  interest 
in  a  cable  system,  the  applicant  shall 
complete  paragraphs  (a)(1)  through 
(a)(3)  of  this  section  for  both  the 
transferor/assignor  and  the  transferee/ 
assignee.  Only  the  transferee/assignee 
needs  to  complete  paragraphs  (a)(8) 
through  (a)(9)  of  this  secticm.  At  the 
beginning  of  the  application,  the 
applicant  should  also  include  a 
narrative  of  the  means  by  which  the 
transfer  or  assignment  will  take  place. 
The  application  shall  also  specify,  on  a 
segment  specific  basis,  the  percentage  of 
voting  and  ownership  interests  being 
transferred  or  assigned  in  the  cable 
system,  including  in  a  U.S.  cable 
landing  station.  "Hie  Commission 
reserves  the  right  to  request  additional 
information  as  to  the  particulars  of  the 


transaction  to  aid  it  in  making  its  public 
interest  determination. 

(ii)  In  the  event  the  transaction 
requiring  an  assignment  or  transfer  of 
control  application  also  requires  the 
filing  of  a  foreign  carrier  affiliation 
notification  pursuant  to  §  1.768,  the 
applicant  shall  reference  in  the 
application  the  foreign  carrier  affiliation 
notification  and  the  date  of  its  filing. 
See  §  1.768.  See  also  paragraph  (g)(7)  of 
this  section  (providing  for  post- 
transaction  notification  of  pro  forma 
assignments  and  transfers  of  control). 

(iii)  An  assignee  or  transferee  shall 
notify  the  Commission  no  later  than 
thirty  (30)  days  after  either 
consimunation  of  the  assignment  or 
transfer  or  a  decision  not  to 
consummate  the  assignment  or  transfer. 
The  notification  may  be  by  letter  and 
shall  identify  the  file  munbers  under 
which  the  initial  license  and  the 
authorization  of  the  assignment  or 
transfer  were  granted. 
*        «        *        •        • 

(g)  Routine  conditions.  Except  as 
otherwise  ordered  by  the  Commission, 
the  following  rules  apply  to  each 
licensee  of  a  cable  landing  license 
granted  on  or  after  March  15,  2002: 

(1)  Grant  of  the  cable  landing  license 
is  subject  to: 

(i)  All  rules  and  regulations  of  the 
Federal  Communications  Commission; 

(ii)  Any  treaties  or  conventions 
relating  to  communications  to  which  the 
United  States  is  or  may  hereafter 
become  a  party;  and 

(iii)  Any  action  by  the  Commission  or 
the  Congress  of  the  United  States 
rescinding,  changing,  modifying  or 
amending  any  rights  accruing  to  any 
person  by  grant  of  the  license; 

(2)  The  location  of  the  cable  system 
within  the  territorial  waters  of  the 
United  States  of  America,  its  territories 
and  possessions,  and  upon  its  shores 
shall  be  in  conformity  with  plans 
approved  by  the  Secretary  of  the  Army. 
The  cable  shall  be  moved  or  shifted  by 
the  hcensee  at  its  expense  upon  request 
of  the  Secretary  of  the  Army,  whenever 
he  or  she  considers  such  course 
necessary  in  the  public  interest,  for 
reasons  of  national  defense,  or  for  the 
maintenance  and  improvement  of 
harbors  for  navigational  purposes; 

(3)  The  licensee  shall  at  aU  times 
comply  with  any  requirements  of 
United  States  government  authorities 
regarding  the  location  and  concealment 
of  the  cable  facilities,  buildings,  and 
apparatus  for  the  purpose  of  protecting 
and  safeguarding  the  cables  from  injury 
or  destruction  by  enemies  of  the  United 
States  of  America; 

(4)  The  licensee,  or  any  person  or 
company  controlling  it,  controlled  by  it. 


or  under  direct  or  indirect  common 
control  with  it.  does  not  enjoy  and  shall 
not  acquire  any  right  to  handle  traffic  to 
or  from  the  United  States,  its  territories 
or  its  possessions  unless  such  service  is  . 
authorized  by  the  Commission  pursuant 
to  section  214  of  the  Communications 
Act,  as  amended; 

(5)(i)  The  licensee  shall  be  prohibited 
from  agreeing  to  accept  special 
concessions  directiy  or  indirectly  frtim 
any  foreign  carrier,  including  any  entity 
that  owns  or  controls  a  foreign  cable 
landing  station,  where  the  foreign 
carrier  possesses  siifficient  market 
power  on  the  foreign  end  of  the  route  to 
affect  competition  adversely  in  the  U.S. 
market,  and  frtim  agreeing  to  accept 
special  concessions  in  the  futiire. 

(ii)  For  purposes  of  this  section,  a 
special  concession  is  defined  as  an 
exclusive  arrangement  involving 
services,  facilities,  or  functions  on  the 
foreign  end  of  a  U.S.  international  route 
that  are  necessary  to  land,  connect,  or 
operate  submarine  cables,  where  the 
arrangement  is  not  offered  to  similarly 
situated  U.S.  submarine  cable  owners, 
indefeasible-right-of-user  holders,  or 
lessors,  and  includes  arrangements  for 
the  terms  for  acquisition,  resale,  lease, 
transfer  and  use  of  capacity  on  the 
cable;  access  to  collocation  space;  the 
oppcntunity  to  provide  or  obtain 
backhaid  capacity;  access  to  technical 
network  information;  and 
interconnection  to  the  public  switched 
telecommunications  network. 

Note  to  paragraph  (gKS):  Licensees  may 
rely  on  the  Commission's  list  of  foreign 
carriers  that  do  not  qualify  for  the 
presumption  that  they  lack  market  power  in 
particular  foreign  points  for  purposes  of 
determining  which  foreign  carriers  are  the 
subject  of  the  requirements  of  this  section. 
The  Commission's  list  of  foreign  carriers  that 
do  not  qualify  for  the  presumption  that  they 
lack  market  power  is  available  from  the 
International  Bureau's  World  Wide  Web  site 
at  http://www.fcc.gov/ib. 

(6)  Except  as  provided  in  paragraph 
(g)(7)  of  this  section,  the  cable  landhig 
license  and  rights  granted  in  the  license 
shall  not  be  transferred,  assigned,  or 
disposed  of,  or  disposed  of  indirecdy  by 
transfer  of  control  of  the  licensee,  unless 
the  Federal  Commimications 
Commission  gives  prior  consent  in 
writing; 

(7)  A  pro  forma  assignee  or  a  person 
or  company  that  is  the  subject  of  a  pro 
forma  transfer  of  control  of  a  cable 
landing  license  is  not  required  to  seek 
prior  approval  for  the  pro  forma 
transaction.  A  pro  forma  assignee  or 
person  or  company  that  is  the  subject  of 
a  pro  forma  transfer  of  control  must 
notify  the  Secretary.  Federal 
Communications  Commission, 
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Washington,  DC  20554,  with  a  copy  to 
the  Chief,  International  Bineau,  Federal 
Communications  Commission,  no  later 
than  thirty,(30)  days  after  the 
assignment  or  transfer  of  control  is 
consmimiated.  The  notification  may  be 
in  the  form  of  a  letter  (in  duplicate  to 
the  Secretary),  and  it  must  contain  a 
certification  \ha.l  the  assignment  or 
transfer  of  control  was  pro  forma,  as 
defined  in  §  63.24(a)  of  this  chapter, 
and,  together  with  all  previous  pro 
forma  transactions,  does  not  result  in  a 
change  of  the  licensee's  ultimate 
control.  A  single  letter  may  be  filed  for 
an  assignment  or  transfer  of  control  of 
more  than  one  license  issued  in  the 
name  of  a  licensee  if  each  license  is 
identified  by  the  file  number  under 
which  it  was  granted; 

(8)  Unless  the  licensee  has  notified 
the  Commission  in  the  application  of 
the  precise  locations  at  which  the  cable 
will  land,  as  required  by  paragraph 
(a)(5)  of  tins  section,  the  licensee  shall 
notify  the  Commission  no  later  than 
ninety  (90)  days  prior  to  commencing 
construction  at  that  landing  location. 
The  Commission  will  give  public  notice 
of  the  filing  of  each  description,  and 
grant  of  the  cable  landing  license  will  be 
considered  final  with  respect  to  that 
landing  location  unless  the  Commission 
issues  a  notice  to  the  contrary  no  later 
than  sixty  (60)  days  after  receipt  of  the 
specific  description.  See  paragraph 
{a)(5)  of  this  section; 

(9)  The  Commission  reserves  the  right 
to  require  the  licensee  to  file  an 
environmental  assessment  should  it 
determine  that  the  landing  of  the  cable 
at  the  specific  locations  and 
construction  of  necessary  cable  landing 
stations  may  significantiy  affect  the 
environment  within  the  meaning  of 

§  1.1307  implementing  the  National 
Environmental  Policy  Act  of  1969.  See 
§  1.1307(a)  and  (b).  The  cable  landing 
license  is  subject  to  modification  by  the 
Commission  imder  its  review  of  any 
environmental  assessment  or 
environmental  impact  statement  that  it 
may  require  pinsuant  to  its  rules.  See 
also  §  1.1306  note  1  and  §  1.1307(c)  and 

(d); 

(10)  The  Commission  reserves  the 
right,  pursuant  to  section  2  of  the  Cable 
T,anding  License  Act,  47  U.S.C.  35, 
Executive  Order  No.  10530  as  amended, 
and  section  214  of  the  Communications 
Act  of  1934,  as  amended,  47  U.S.C.  214, 
to  impose  common  carrier  regulation  or 
other  regulation  consistent  with  the 
Cable  Landing  License  Act  on  the 
operations  of  the  cable  system  if  it  finds 
that  the  public  interest  so  requires; 

(11)  The  licensee,  or  in  the  case  of 
multiple  licensees,  the  licensees 
collectively,  shall  maintain  de  jure  and 


de  facto  control  of  the  U.S.  portion  of 
the  cable  system,  including  the  cable 
landing  stations  in  the  United  States, 
sufficient  to  comply  with  the 
requirements  of  the  Commission's  rules 
and  any  specific  conditions  of  the 
license; 

(12)  "The  licensee  shall  comply  with 
the  requirements  of  §  1.768; 

(13)  The  cable  landing  license  is 
revocable  by  the  Commission  after  due 
notice  and  opportunity  for  hearing 
pursuant  to  section  2  of  the  Cable 
Landing  License  Act.  47  U.S.C.  35,  or 
for  failine  to  comply  with  the  terms  of 
the  license  or  with  the  Conunission's 
rules;  and 

(14)  The  licensee  shall  notify  the 
Secretary,  Federal  Commissions 
Commission,  Washington,  DC  20554,  in 
writing,  within  thirty  (30)  days  of  the 
date  the  cable  is  placed  into  service,  of 
the  date  the  cable  was  placed  into 
service.  The  cable  landing  license  shall 
expire  twenty-five  (25)  years  from  the 
in-service  date,  unless  renewed  or 
extended  upon  proper  application. 
Upon  expiration,  all  rights  granted 
imder  the  license  shall  be  terminated. 

(h)  Applicants/Licensees.  Except  as 
otherwise  required  by  the  Commission, 
the  following  entities,  at  a  minimum, 
shall  be  applicants  for,  and  licensees  on, 
a  cable  landing  license: 

(1)  Any  entity  that  owns  or  controls 
a  cable  landing  station  in  the  United 
States;  and 

(2)  All  other  entities  owning  or 
controlling  a  five  percent  (5%)  or  greater 
interest  in  the  cable  system  and  using 
the  U.S.  points  of  the  cable  system. 

(i)  Processing  of  cable  landing  license 
applications.  The  Commission  will  take 
action  upon  an  application  eligible  for 
streamlined  processing,  as  specified  in 
paragraph  (k)  of  this  section,  within 
forty-five  (45)  days  after  release  of  the 
public  notice  announcing  the 
application  as  acceptable  for  filing  and 
eligible  for  streamlined  processing.  If 
the  Commission  deems  an  application 
seeking  streamlined  processing 
acceptable  for  filing  but  ineligible  for 
streamlined  processing,  or  if  an 
applicant  does  not  seek  streamlined 
processing,  the  Commission  will  issue 
public  notice  indicating  that  the 
application  is  ineligible  for  streamlined 
processing.  Within  ninety  (90)  days  of 
the  public  notice,  the  Commission  will 
take  action  upon  the  application  or 
provide  public  notice  that,  because  the 
application  raises  questions  of 
extraordinary  complexity,  an  additional 
90-day  period  for  review  is  needed. 
Each  successive  90-day  period  maiy  be 
so  extended. 

(j)  Applications  for  streamlining.  Each 
applicant  seeking  to  use  the  streamlined 


grant  procedure  specified  in  paragraph 
(i)  of  tiiis  section  shall  caption  its 
application  and  any  cover  letter  with 
"Application  for  Cable  Landing 
License — Streamlined  Processing 
Requested."  Applications  for 
streamlined  processing  shall  include  the 
information  and  certifications  required 
by  paragraph  (k)  of  this  section.  On  the 
date  of  filing  with  the  Commission,  the 
applicant  shall  also  send  a  complete 
copy  of  the  appUcation,  or  any  major 
amendments  or  other  material  filings 
regarding  the  application,  to:  U;S. 
Coordinator.  EB/CIP,  U.S.  Department  of 
State,  2201  C  Street,  NW.  Washington, 
DC  20520-5818;  Office  of  Chief 
Counsel/NTIA,  U.S.  Department  of 
Commerce.  14th  St.  and  Constitution 
Ave.,  NW.  Washington,  DC  20230;  and 
Defense  Information  Systems  Agency, 
Code  RGC,  701  S.  Courthouse  Road, 
Arlington,  Va.  22204,  and  shall  certify 
such  service  on  a  service  list  attached  to 
the  application  or  other  filing. 

(k)  Eligibility  for  streamlining.  Each 
applicant  must  demonstrate  eligibility 
for  streamlining  by: 

(1)  Certifying  that  it  is  not  a  foreign 
carrier  and  it  is  not  affiliated  with  a 
foreign  carrier  in  any  of  the  cable's 
destination  markets; 

(2)  Demonstrating  pursuant  to 
§  63.12(c)(l)(i)  through  (iii)  of  this 
chapter  that  any  such  foreign  carrier  or 
affiliated  foreign  carrier  lacks  market 
power;  or 

(3)  Certifying  that  the  destination 
market  where  the  applicant  is,  or  has  an 
affiliation  with,  a  foreign  carrier  is  a 
World  Trade  Organization  (WTO) 
Member  and  the  applicant  agrees  to 
accept  and  abide  by  the  reporting 
requirements  set  out  in  paragraph  (I)  of 
this  section.  An  application  that 
includes  an  applicant  that  is,  or  is 
affiliated  with,  a  carrier  with  market 
power  in  a  cable's  non-WTO  Member 
destination  country  is  not  eligible  for 
streamlining. 

(I)  Reporting  Requirements  Applicable 
to  Licensees  Affiliated  with  a  Canier 
with  Market  Power  in  a  Cable's  WTO 
Destination  Market.  Any  licensee  that  is. 
or  is  affiliated  with,  a  carrier  with 
market  power  in  any  of  the  cable's  WTO 
Member  destination  countries,  and  that 
requests  streamlined  processing  of  an 
application  under  paragraphs  (j)  and  (k) 
of  this  section,  must  comply  with  the 
following  requirements: 

(1)  File  quarterly  reports  summarizing 
the  provisioning  and  maintenance  of  all 
network  facilities  and  services  procured 
bom  the  licensee's  affiliate  in  that 
destination  market,  within  ninety  (90) 
days  from  the  end  of  each  calendar 
quarter.  These  reports  shall  contain  the 
following: 
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(i)  The  types  of  facilities  and  services 
provided  (for  example,  a  lease  of  wet 
link  capacity  in  the  cable,  collocation  of 
licensee's  equipment  in  the  cable  station 
'with  the  ability  to  provide  backhaul,  or 
cable  station  and  backhaul  services 
provided  to  the  licensee); 

(ii)  For  provisioned  facilities  and 
services,  the  volume  or  quantity 
provisioned,  and  the  time  interval 
between  order  and  delivery;  and 

(iii)  The  number  of  outages  and 
intervals  between  fault  report  and 
facility  or  service  restoration;  and 

(2)  File  quarterly  circuit  status 
reports,  within  ninety  (90)  days  from  the 
end  of  each  calendar  quarter  and  in  the 
format  set  out  by  the  §  43.82  of  this 
chapter  annual  circuit  status  manual 
with  the  exception  that  activated  or  idle 
circuits  must  be  reported  on  a  facility- 
by-facility  basis  and  derived  circuits . 
need  not  be  specified.  See  §  63.10(c)(5) 
of  this  chapter. 

(m)  (1)  Ebccept  as  specified  in 
paragraph  (m)(2)  of  this  sectfon, 
amendments,  to  pending  applications, 
and  applications  to  modify  a  license, 
including  amendments  or  applications 
to  add  a  new  applicant  or  licensee,  shall 
be  signed  by  each  initial  applicant  or 
licensee,  respectively.  Joint  applicants 
or  licensees  may  appoint  one  party  to 
act  as  proxy  for  purposes  of  complying 
with  this  requirement. 

(2)  Any  licensee  that  seeks  to 
relinquish  its  interest  in  a  cable  landing 
license  shall  file  an  application  to 
modify  the  license.  Such  application 
must  include  a  demonstration  that  the 
applicant  is  not  required  to  be  a  licensee 
under  paragraph  (h)  of  this  section  and 
that  the  remaining  licensee(s)  will  retain 
collectively  de  jure  and  de  facto  control 
of  the  U.S.  portion  of  the  cable  system 
sufficient  to  comply  with  the 
requirements  of  die  Commission's  rules 
and  any  specific  conditions  of  the 
license,  and  must  be  served  on  each 
other  licensee  of  the  cable  system. 

Note  to  §1.767:  The  terms  "affiliated  "  and 
"foreign  carrier."  as  used  in  this  section,  are 
defined  as  in  §  63.09  of  this  chapter  except 
that  the  term  "foreigti  carrier"  also  shall 
include  any  entity  diat  owns  or  controls  a 
cable  landing  station  in  a  foreign  market. 

3.  Add  §  1.768  to  read  as  follows: 

§  1.768    Notification  by  and  prior  approval 
for  submarirw  cable  landing  ticanaaea  ttiat 
ara  or  propoaa  to  become  affiliated  wMh  a 
foreign  carriar. 

Any  entity  that  is  licensed  by  the 
Commission  ("licensee")  to  land  or 
operate  a  submarine  cable  landing  in  a 
particular  foreign  destination  market 
that  becomes,  or  seeks  to  become, 
affiliated  with  a  foreign  carrier  that  is 
authorized  to  operate  in  that  market. 


including  an  entity  that  owns  or 
controls  a  cable  landing  station  in  that 
market,  shall  notify  the  Commission  of 
that  affiliation. 

(a)  Affiliations  requiring  prior 
notification:  Except  as  provided  in 
paragraph  (b)  of  this  section,  the 
licensee  must  notify  the  Commission, 
pursuant  to  this  section,  forty-five  (45) 
days  before  consummation  of  either  of 
the  following  types  of  transactions: 

(1)  Acquisition  by  the  licensee,  or  by 
any  entity  that  controls  the  licensee,  or 
by  any  entity  that  directly  or  indirectly 
owns  more  than  twenty-five  percent 
(25%)  of  the  capital  stock  of  the 
licensee,  of  a  controlling  interest  in  a 
foreign  carrier  that  is  authorized  to 
operate  in  a  market  where  the  cable 
lands;  or 

(2)  Acquisition  of  a  direct  or  indirect 
interest  greater  than  twenty-five  percent 
(25%),  or  of  a  controlling  interest,  in  the 
capital  stock  of  the  licensee  by  a  foreign 
carrier  that  is  authorized  to  operate  in 

a  market  where  the  cable  lands,  or  by  an 
entity  that  controls  sueh  a  foreign 
carrier. 

(b)  Exceptions:  (1)  Notwithstanding 
paragraph  (a)  of  this  section,  the 
notification  required  by  this  section 
need  not  be  filed  before  consummation, 
and  may  instead  by  filed  pursuant  to 
paragraph  (c)  of  this  section,  if  either  of 
the  following  is  true  with  respect  to  the 
named  foreign  carrier,  regardless  of 
whether  the  destination  market  where 
the  cable  lands  is  a  World  Trade 
Organization  (WTO)  or  non-WTO 
Member: 

(i)  The  Commission  has  previously 
determined  in  an  adjudication  that  the 
foreign  carrier  lacks  market  power  in 
that  destination  market  (for  example,  in 
an  international  section  214  application 
or  a  declaratory  ruling  proceeding);  or 

(ii)  The  foreign  carrier  owns  no 
facilities  in  that  destination  market.  For 
this  purpose,  a  carrier  is  said  to  own 
facilities  if  it  holds  an  ownership, 
indefeasible-right-of-user,  or  leasehold 
interest  in  a  cable  landing  station  or  in 
bare  capacity  in  international  or 
domestic  telecommunications  facilities 
(excluding  switches). 

(2)  In  the  event  paragraph  (b)(1)  of 
this  section  cannot  be  satisfied, 
notwithstanding  paragraph  (a)  of  this 
°  section,  the  notification  required  by  this 
section  need  not  be  filed  before 
consummation,  and  may  instead  be  filed 
pursuant  to  paragraph  (c)  of  this  section, 
if  the  licensee  certifies  that  the 
destination  market  where  the  cable 
lands  is  a  WTO  Member  and  provides 
certification  to  satisfy  either  of  the 
following: 

(i)  The  licensee  demonstrates  that  its 
foreign  carrier  affiliate  lacks  market 


power  in  the  cable's  destination  market 
pursuant  to  §63. 10(a)(3)  of  this  chapter 
(see  §63. 10(a)(3)  of  this  chapter);  or 
(ii)  The  licensee  agrees  to  comply 
with  the  reporting  requirements 
contained  in  §  1.767(1)  effective  upon 
the  acquisition  of  the  affiliation.  See 
§1.767(1). 

(c)  Notification  after  consummation: 
Any  licensee  that  becomes  affiliated 
with  a  foreign  carrier  and  has  not 
previously  notified  the  Commission 
pursuant  to  the  requirements  of  this 
section  shall  notify  the  Commission 
within  thirty  (30)  days  after 
consummation  of  the  acquisition. 

Example  1  to  paragraph  (c).  Acquisition 
by  a  licensee  (or  by  any  entity  that  directly 
or  indirectly  controls,  is  controlled  by,  or  is 
under  direct  or  indirect  common  control  with 
the  licensee)  of  a  direct  or  indirect  interest 
in  a  foreign  carrier  that  is  greater  than 
twenty-five  percent  (25%)  but  not  controlling 
is  subject  to  paragraph  (c)  of  this  section  but 
not  to  paragraph  (a)  of  this  section. 

Example  2  to  paragraph  (c).  Notification 
of  an  acquisition  by  a  licensee  of  a  hundred 
percent  (100%)  interest  in  a  foreign  carrier 
may  be  made  after  consummation,  pursuant 
to  paragraph  (c)  of  this  section,  if  the  foreign 
carrier  operates  only  as  a  resale  carrier. 

Example  3  to  paragraph  (c).  Notification 
of  an  acquisition  by  a  foreign  carrier  from  a 
WTO  Member  of  a  greater  than  twenty-five 
percent  (25%)  interest  in  the  capital  stock  of 
the  licensee  may  be  made  after 
consummation,  pursuant  to  paragraph  (c)  of 
this  section,  if  the  licensee  demonstrates  in 
the  post-notification  that  the  foreign  carrier 
lacks  market  power  in  the  cable's  destination 
market  or  the  licensee  agrees  to  comply  with 
the  reporting  requirements  contained  in 
§  1.767(1)  effective  upon  the  acquisition  of 
the  affiliation. 

(d)  Cross-reference:  In  the  event  a 
transaction  requiring  a  foreign  carrier 
notification  pursuant  to  this  section  also 
requires  a  transfer  of  control  or 
assignment  application  pursuant  to  the 
requirements  of  the  license  granted 
imder  §  1.767  or  §  1.767(g),  the  foreign 
carrier  notification  shall  reference  in  the 
notification  the  transfer  of  control  or 
assignment  application  and  the  date  of 
its  filing.  See  §  1.767(g). 

(e)  Contents  of  notification:  The 
notification  shall  certify  the  following 
information: 

(1)  The  name  of  the  newly  affiliated 
foreign  carrier  and  the  country  or 
.countries  at  the  foreign  end  of  the  cable 
in  which  it  is  authorized  to  provide 
telecommunications  services  to  the 
public  or  where  it  owns  or  controls  a 
cable  landing  station; 
•   (2)  Which,  if  any,  of  those  countries 
is  a  Member  of  the  World  Trade 
Organization; 

(3)  The  name  of  the  cable  system  that 
is  the  subject  of  the  notification,  and  the 
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FCC  file  number(s)  under  which  the 
license  was  granted; 

(4)  The  name,  address,  citizenship, 
and  principal  business  of  any  person  or 
entity  that  directly  or  indirectly  owns  at 
least  ten  percent  (10%)  of  the  equity  of 
the  licensee,  and  the  percentage  of 
equity  owned  by  each  of  those  entities 
(to  the  nearest  one  percent  (1%)); 

(5)  Interlocking  directorates.  "The 
name  of  any  interlocking  directorates,  as 
defined  in  §  63.09(g)  of  this  chapter, 
with  each  foreign  carrier  named  in  the 
notification.  See  §  63.09(g)  of  this 
chapter. 

(6)  With  respect  to  each  foreign  carrier 
named  in  the  notification,  a  statement  as 
to  whether  the  notification  is  subject  to 
paragraph  (a)  or  (c)  of  this  section.  In  the 
case  of  a  notification  subject  to 
paragraph  (a)  of  this  section,  the 
licensee  shall  include  the  projected  date 
of  closing.  In  the  case  of  a  notification 
subject  to  paragraph  (c)  of  this  section, 
the  licensejB  shall  include  the  actual 
date  of  closing. 

(7)  If  a  licensee  relies  on  an  exception 
in  paragraph  (b)  of  this  section,  then  a 
certification  as  to  which  exception  the 
foreign  carrier  satisfies  and  a  citation  to 
any  adjudication  upon  which  the 
licensee  is  relying.  Licensees  relying 
upon  the  exceptions  in  paragraph  (b)(2) 
of  this  section  must  make  the  required 
certified  demonstration  in  paragraph 
(b)(2)(i)  of  this  section  or  the  certified 
commitment  to  comply  with  the 
reporting  requirements  in  paragraph 
(b)(2)(ii)  of  this  section  in  the 
notification  required  by  paragraph  (c)  of 
this  section. 

(f)  If  the  licensee  seeks  to  be  excepted 
from  the  reporting  requirements 
contained  in  §  1.767(1),  the  licensee 
should  demonstrate  that  each  foreign 
carrier  affiliate  named  in  the 
notification  lacks  market  power 
pursuant  to  §  63.10(a)(3)  of  this  chapter. 
See  §  63.10(a)(3)  of  this  chapter. 

(g)  Procedure.  After  the  Commission 
issues  a  public  notice  of  the 
submissions  made  under  this  section, 
interested  parties  may  file  comments 
within  fourteen  (14)  days  of  the  public 
notice. 

(1)  If  the  Commission  deems  it 
necessary  at  any  time  before  or  after  the 
deadline  for  submission  of  public 
comments,  the  Commission  may  impose 
reporting  requirements  on  the  licensee 
based  on  the  provisions  of  §  1.767(1). 
See  §  1.767(1). 

(2)  In  the  case  of  a  prior  notification 
filed  pursuant  to  paragraph  (a)  of  this 
section  in  which  the  foreign  carrier  is 
authorized  to  operate  in,  or  own  a  cable 
landing  station  in,  a  non-WTO  Member, 
the  licensee  must  demonstrate  that  it 
continues  to  serve  the  public  interest  for 


it  to  retain  its  interest  in  the  cable 
landing  license  for  that  segment  of  the 
cable  that  lands  in  the  non-WTO 
destination  market  by  demonstrating 
either  that  the  foreign  carrier  lacks 
market  power  in  that  destination  market 
pursuant  to  §  63.10(a)(3)  of  this  chapter 
or  the  market  offers  effective 
opportunities  for  U.S.  companies  to 
land  and  operate  a  submarine  cable  in 
that  coimt^.  If  the  licensee  is  unable  to 
make  either  required  showing  or  is 
notified  that  the  affiliation  may 
otherwise  harm  the  public  interest 
pursuant  to  the  Commission's  policies 
and  rules  under  47  U.S.C.  34  tiirough  39 
and  Executive  Order  No.  10530,  dated 
May  10, 1954,  then  the  Commission 
may  impose  conditions  necessary  to 
address  any  public  interest  harms  or 
may  proceed  to  an  immediate 
authorization  revocation  hearing. 

Note  to  paragraph  (gH2):  The  assessment 
of  whether  a  destination  market  offers 
effective  opportunities  for  U.S.  companies  to 
land  and  operate  a  submarine  cable  will  be 
made  under  the  standard  established  in  Rules 
and  Policies  on  Foreign  Participation  in  the 
U.S.  Telecommunications  Market,  Market 
Entry  and  Regulation  of  Foreign-Affiliated 
Entities.  IB  Docket  Nos.  97-142  and  95-22. 
Report  and  Order  and  Order  on 
Reconsideration.  12  FCC  Red  23891,  23946  at 
paragraph  130,  62  PR  64741,  December  9, 
1997. 

(h)  All  licensees  are  responsible  for 
the  continuing  accuracy  of  information 
provided  pursuant  to  this  section  for  a 
period  of  forty-five  (45)  days  after  filing. 
Ehuing  this  period  if  the  information 
fiunished  is  no  longer  accurate,  the 
licensee  shall  as  promptiy  as  possible, 
and  in  any  event  within  ten  (10)  days, 
unless  good  cause  is  shown,  file  with 
the  Secretary  in  duplicate  a  corrected 
notification  referencing  the  FCC  file 
numbers  under  which  the  original 
notification  was  provided. 

(i)  A  licensee  that  files  a  prior 
notification  pursuant  to  paragraph  (a)  of 
this  section  may  request  confidential 
treatment  of  its  filing,  pursuant  to 
§  0.459  of  this  chapter,  for  the  first 
twenty  (20)  days  after  filing.  Such  a 
request  must  be  made  prominentiy  in  a 
cover  letter  accompanying  the  filing. 

Note  to  §1.768:  The  terms  "affiliated"  and 
"foreign  carrier,"  as  used  in  this  section,  are 
defined  as  in  §  63.09  of  this  chapter  except 
that  the  term  "foreign  carrier"  also  shall 
include  an  entity  that  owns  or  controls  a 
cable  landing  station  in  a  foreign  market. 

(PR  Doc.  02-789  Filed  1-11-02;  8:45  am] 
aajjNO  cooE  aria-io-v 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  15 

[ET  Docket  96-156;  FCC  01-^7] 

Cartmcatlon  of  Equipment  In  ttie 
24.05-24.25  GHz  Band  at  FMd 
Strangtha  up  to  2500  mV/m 

agency:  Federal  Communications 

Commission. 

action:  Final  rule.  . . 

SUMMARY:  This  document  amends  the 
Commission's  rules  to  allow  the 
operation  of  fixed  point-to-point 
transmitters  in  the  24.05-24.25  GHz 
band  at  field  strengths  of  up  to  2500 
mV/m.  Devices  operating  at  these  higher 
levels  will  be  required  to  use  highly 
directional  antennas  to  minimize  the 
possibility  of  creating  harmful 
interference  to  other  services  in  the 
band.  This  action  will  facilitate  the 
introduction  of  a  variety  of  new, 
innovative  products  and  services  in  the 
band,  such  as  managing  the  network 
traffic  on  a  high-speed  wireless  internet 
service  or  connecting  a  multiple 
building  intra-office  network. 
dates:  Effective  February  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Neal 
McNeil,  Office  of  Engineering  and 
Technology,  (202)  418-2408.  TTY  (202) 
418-2989,  e-mail:  nmcneil@fcc.gov. 
SUPPIXMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Report 
and  Order.  ET  Docket  98-156.  FCC  01- 
357,  adopted  December  11,  2001  and 
released  December  14,  2001.  The  full 
text  of  this  document  is  available  on  the 
Commission's  internet  site  at 
www.fcc.gov.  It  is  also  available  for 
inspection  and  copying  during  regular 
business  hours  in  the  FCC  Reference 
Center  (Room  CY-A257),  445  Twelfth 
Street,  SW.,  Washington,  DC  20554.  The 
complete  text  of  this  document  may  be 
purchased  ft-om  the  Commission's 
duplication  contractor  Qualex 
International,  (202)  863-2893  voice, 
(202)  863-2898  Fax,  qualexint@aol.com 
e-mail.  Portals  D,  445  12tii  St.,  SW., 
Room  CY-B402,  Washington,  DC  20554. 

Summary  of  Report  and  Order 

1.  In  the  NPRM  in  this  proceeding,  the 
Commission  proposed  to  modify 
§  15.249  to  allow  operation  of  fixed 
point-to-point  devices  in  the  24.05- 
24.25  GHz  band  segment  of  the  24  GHz 
spectrum  in  accordance  with  the  field 
strength  limit  and  antenna  gain 
requirements  requested  by  Sierra  Digital 
Commimications,  Inc.,  63  FR  50185, 
September  21 ,  1998.  This  Report  and      ■ 
Order  amends  §  15.249  to  permit  the 
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operation  of  unlicensed  point-to-point 
transmitters  in  the  24.05-24.25  GHz 
band  with  field  strengths  up  to  2500 
mV/m  measured  at  3  meters,  provided 
that  such  devices  use  directional 
antennas  with  gains  of  at  least  33  dBi  or 
a  main  lobe  beamwidth  not  exceeding 
3.5  degrees.  Using  a  directional  antenna 
with  either  the  specified  minimum  gain 
or  maximum  main  lobe  beamwidth  will 
produce  a  narrow  radiation  pattern 
thereby  minimizing  the  area  over  which 
interference  to  other  devices  may  occur. 
We  find  that  it  is  in  the  public  interest 
to  allow  such  operations  on  an 
imlicensed  basis  to  supplement  the 
growing  demand  for  licensed  point-to- 
point  facilities  to  satisfy  important 
communications  needs.  As  Sierra 
observes,  increasing  the  field  strength 
limit  will  promote  greater  use  of  part  15 
unlicensed  devices  for  purposes  such  as 
emergency  restoration  of 
communications  in  disaster  situations, 
low-cost  telecommunications  delivery 
in  rural  areas,  and  other  beneficial 
applications. 

2.  ARRL  argues  that  the  amateur 
service  in  the  24.05-24.25  GHz  band 
uses  sensitive  receivers  that  will  be 
threatened  by  part  15  devices  operating 
pursuant  to  the  proposed  rules.  We  do 
not  agree  that  there  will  be  an  increased 
risk  of  interference  to  amateur 
operations  in  the  24.05-24.25  GHz  band 
segment.  The  use  of  a  directional 
antenna  will  change  the  shape  of  the 
radiated  radio  frequency  field  but  not 
the  amount  of  geographic  area  contained 
in  that  field.  While  signals  will  travel 
further  in  the  intended  direction  of 
communication,  they  will  be  limited  in 
all  other  directions.  As  Sierra 
demonstrated  in  response  to  ARRL's 
concerns,  the  total  area  encompassed  by 
the  radiated  field  of  the  directional 
antenna  will  be  equal  to  or  less  than  the 
area  encompassed  by  the  radiated  field 
of  a  lower-powered  omni-directional 
antenna.  We  also  note  that  §  15.245  of 
the  rules  allows  field  disturbance 
sensors  to  operate  in  the  same  band  at 
2500  mV/m.  These  devices  have  been 
authorized  to  operate  for  years  with  no 
adverse  afiiects  to  other  users  in  the 
band,  including  amateur  operations.  We 
thus  find  that,  devices  operating  with 
field  strengths  up  to  2500  mV/m  with  a 
directional  antenna  as  prescribed  herein 
will  have  the  same  or  less  interference 
potential  as  other  devices  currenUy 
authorized  under  part  15.  Our  decision 
here  is  also  consistent  with  oiu'  earlier 
ruling  in  the  Report  and  Order  in  ET 
Docket  No.  96-8  wherein  the 
Commission  stated  that  the  directional 
antenna  requirement  adopted  for  spread 
spectrum  transmitters  would  ensure  that 


the  area  over  which  harmful 
interference  can  occur  is  equivalent  to 
what  would  be  caused  by  a  transmitter 
using  an  omni-directional  antenna 
operating  at  a  lower  output  power. 

3.  In  an  effort  to  ensure,  to  the  greatest 
extent  possible,  that  devices  operating 
in  accordance  with  these  regulations 
will  not  create  imwanted  adjacent  band 
interference,  we  are  imposing  more 
stringent  operating  conditions  than 
proposed  in  the  NPRM.  Although  the 
NPRM  proposed  a  frequency  stability 
requirement  of  only  0.003%,  we  will 
require  these  devices  to  maintain  their 
transmitting  frequency  within  0.001% 
of  nominal.  Requiring  0.001%  frequency 
stability  in  lieu  of  0.003%  will  ensure 
that  emissions  remain  within  the 
authorized  transmission  bandwidth  and 
minimize  drift  into  the  adjacent  bands 
which  are  allocated  on  a  primary  basis 
to  the  amateiu-  satellite  service  (24.00 
24.05  GHz)  and  the  OEMS  (24.25-24.45 
GHz)  both  of  which  are  susceptible  to 
interference  from  relatively  low-level 
signals.  Additionally,  we  are  requiring, 
imder  §  15.249,  that  the  field  strength  of 
emissions  outside  of  the  24.05-24.25 
GHz  band,  except  for  harmonics,  be 
attenuated  by  at  least  50  dB  below  the 
fundamental  or  to  the  general  emissions 
limits  contained  in  §  15.209  of  the 
Commission's  rules,  whichever  is  the 
lesser  attenuation. 

4.  Finally,  we  will  address  harmonic 
emissions.  Section  15.209  set  the  limit 
for  out-of-band  emissions  of  part  15 
devices,  which  is  500  uV/m  at  3  meters. 
Harmonic  emissions  frt)m  transmitters 
operating  under  §  15.249  are  permitted 
at  different  levels,  generally  higher,  than 
other  out-of-band  emissions,  and  those 
limits  are  specified  in  that  section. 
Section  15.205(b),  however,  provides 
that  the  §  15.209  limits  shall  not  be 
exceeded  in  the  restricted  bands.  All  of 
the  harmonics  of  the  24  GHz 
transmitters  at  issue  here  fall  into  the 
restricted  band  above  38.6  GHz,  and 
thus  must  observe  the  15.209  limits, 
rather  than  the  less  restrictive  15.249 
limits.  The  Commission  is  considering 
in  a  separate  proceeding,  the  possibility 
of  removing  the  §  15.209  limits  for  some 
bands  above  38.6  GHz,  among  other 
issues.  For  more  information  see  Notice 
of  Proposed  Rulemaking  in  ET  Docket 
01-278,  released  October  15,  2001,  66 
FR  59209,  November  27,  2001. 

5.  In  conclusion,  we  find  that  the 
public  interest  is  served  by  permitting 
unlicensed  point-to-point  devices  to 
operate  at  2500  mV/m,  under  the 
conditions  discussed,  in  the  24.05- 
24.25  GHz  band.  The  band  has 
accommodated  unlicensed 
transmissions,  government  radar,  and 
amateur  facilities  with  no  major 


conflicts.  By  allowing  a  greater  variety 
of  systems  to  occupy  the  band,  we  will 
provide  the  opportunity  for  innovative 
products  and  services  to  be  made 
available  to  the  American  public  as 
quickly  as  demand  dictates. 

Final  Regulatory  Flexibility  Analysis 

6.  As  required  by  section  603  of  the 
Regulatory  Flexibility  Act  ("RFA"),i  an 
Initial  Regulatory  Flexibility  Analysis 
(IRFA)  was  incorporated  in  the  Notice  of 
Proposed  Rule  Making.(NPRM).^  The 
Commission  sought  written  public 
comment  on  the  proposal  in  the  NPRM, 
including  comment  on  the  IRFA.  The 
Commission's  Final  Regulatory 
Flexibility  Analysis  ("FRFA")  in  the 
Report  and  Order  conforms  to  the  RFA.^ 

A.  Need  for  and  Objective  of  the  Rules 

7.  The  rule  changes  adopted  in  this 
Report  and  Order  will  heljS  satisfy  the 
growing  demand  for  readily  available 
imlicensed  systems  in  the  24  GHz 
band.'*  The  rules  will  allow  fixed  point- 
to-point  transmitters  to  operate  in  the 
24.05-24.25  GHz  band  at  field  strengths 
of  up  to  2500  mV/m.  This  action  will 
facilitate  the  introduction  of  a  variety  of 
new  services  to  the  band.  The 
requirement  to  use  directional  antennas 
will  minimize  the  possibility  of  creatmg 
harmful  interference  to  existing  services 
while,  at  the  same  time,  providing  for 
conununication  links  of  greater 
distances. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IRFA. 

8.  No  conunents  were  filed  in  direct 
response  to  the  IRFA.  Moreover,  no 
comments  in  response  the  NPRM 
discussed  small  business-related  issues. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply 

9.  The  RFA  directs  agencies  to 
provide  a  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  rules  adopted  herein.^  The  RFA 
generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jiirisdiction."^  In  addition,  the  term 
"small  business"  has  the  same  meaning 


'  5  U.S.C.  603. 

2  See  ET  Docket  98-156,  63  FR  50185  (1998). 

»See5U.S.C604. 

*  Unlicensed  transmitters  are  permitted  to  operate 
in  the  24  GHz  band  pursuant  to  certain  conditions. 
See  Report  and  Order  at  paragraph  2.  See  also  47 
CFR  15.249. 

5  5  U.S.C.  603(b)(3). 

•5U.S.C601(6). 
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as  the  term  "small  business  concern" 
under  the  Small  Business  Act.^  A 
"small  business  concern"  is  one  which: 
(1)  Is  independentiy  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA).^ 

10.  The  Commission  has  not 
developed  a  definition  of  small  entities 
applicable  to  unlicensed 
communications  devices.  Therefore,  we 
will  utilize  the  SBA  definition 
applicable  to  manufactiuers  of  Radio 
and  Television  Broadcasting  and 
Communications  Equipment.  According 
to  the  SBA  regulations,  unlicensed 
transmitter  manufacturers  must  have 
750  or  fewer  employees  on  order  to 
qualify  as  a  small  business  concern.^ 
Census  Bureau  data  indicates  that  there 
are  858  U.S.  companies  that 
manufacture  radio  and  television 
broadcasting  and  communications 
equipment,  and  that  778  of  these  firms 
have  fewer  than  750  employees  and 
would  be  classified  as  small  entities.*" 

D.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

11.  Part  15  transmitters  are  already 
reqiured  to  be  authorized  under  the 
Commission's  certification  procedure  as 
a  prerequisite  to  marketing  and 
importation.  The  changes  adopted  in 
this  proceeding  do  not  change  any  of  the 
current  reporting  or  recordkeeping 
requirements.  Further,  the  regulations 
add  permissible  methods  of  operation 
and  do  not  require  the  modification  of 
any  existing  products. 

E.  Steps  Taken  To  Minimize  the 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered 

12.  The  rule  changes  adopted  in  this 
Report  and  Order  will  permit 
manufacturers,  including  small  entities, 
to  market  more  diverse  products  in  the 


'  5  U.S.C.  601(3)  (incorporating  by  reference  the 
definition  of  "small  business  concern"  in  the  Small 
Business  Act,  15  U.S.C.  632).  Pursuant  to  5  U.S.C. 
601(3),  the  statutory  definition  of  a  small  business 
applies  "unless  an  agency,  after  consultation  with 
the  Office  of  Advocacy  of  the  Small  Business 
Administration  and  after  opportunity  for  public 
comment,  establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the  activities  of 
the  agency  and  publishes  such  definition(s)  in  the 
Federal  Register." 

•15  U.S.C.  632. 

BSee  13  CFR  121.201,  NAICS  Code  334220  (SIC 
Code  3663).  Although  SBA  now  uses  the  NAICS 
classifications,  instead  of  SIC.  the  size  standard 
remains  the  same. 

•"See  U.S.  Dept.  of  Commerce,  1992  Census  of 
Transportation,  Communications  and  Utilities 
(issued  May  1995),  SIC  category  3663  (NAICS  Code 
334^20). 


24  GHz  band.  The  American  Radio 
Relay  League  filed  comments  suggesting 
that  the  Commission  also  require 
manufacturers  to  maintain  detailed 
records  of  their  customers'  installations 
of  these  devices.  This  information 
would  be  given  to  ARRL  periodically  to 
aid  in  coordination.  The  Commission 
believes  that  compliance  with  this 
additional  regulation  would  create  an 
undue  economic  burden  for  device 
manufacturers,  especially  smaller 
entities.  The  Commission  noted  that 
instituting  such  a  rule  could  lead  to 
more  expensive  part  15  equipment  and 
slower  speed  to  market.  "Therefore,  the 
Commission  declined  to  adopt  such  a 
requirement. 

F.  Report  to  Congress 

13.  The  Commission  will  send  a  copy 
of  the  Report  and  Order,  including  this 
FRFA,  in  a  report  to  be  sent  to  Congress 
pursuant  to  the  Congressional  Review 
Act."  In  addition,  the  Commission  will 
send  a  copy  of  the  Report  and  Order, 
including  this  FRFA,  to  the  Chief 
Coimsel  for  Advocacy  of  the  SBA. 

14.  It  is  Further  Ordered  that  the 
Commission's  Consumer  Information 
Bureau,  Reference  Information  Center, 
shall  send  a  copy  of  this  Report  and 
Order,  including  the  Final  Regulatory 
Flexibility  Analysis,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  15 

Communications  equipment. 
Federal  Communications  Commission. 
Magalie  Roman  Salas, 
Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Commimications 
Commission  amends  47  CFR  part  15  as 
follows: 

PART  15-RADIO  FREQUENCY 
DEVICES 

1.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  302,  303,  304, 
307,  336  and  544A. 

2.  Amend  §  15.249  as  follows: 

(a)  Revise  paragraph  (a)  introductory 
text: 

(b)  Redesignate  paragraphs  (b),  (c),  (d) 
and  (e)  as  paragraphs  (c),  (d),  (e)  and  (f); 

(c)  Add  new  paragraph  (b);  and 

(d)  Revise  newly  designated 
paragraph  (e). 


"See  5  U.S.C.  801(a)(1)(A). 


f  15^48    Opwation  wtttiin  tiw  bands  902- 
928  MHz.  2400-^483.5  MHz,  5725-6875  MHz. 
and  24.0-24.25  QHz. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  the  field  strength  of 

'  emissions  from  intentional  radiators 
operated  within  these  frequency  bands 
shall  comply  with  the  following: 
***** 

(b)  Fixed,  point-to-point  operation  as 
referred  to  in  this  paragraph  shall  be 
limited  to  systems  employing  a  fixed 
transmitter  transmitting  to  a  fixed 
remote  location.  Point-to-multipoint 
systems,  omnidirectional  applications, 
and  multiple  co-located  intentional 
radiators  transmitting  the  same 
information  are  not  allowed.  Fixed, 
point-to-point  operation  is  permitted  in 
the  24.05-24.25  GHz  band  subject  to  the 
following  conditions: 

(1)  The  field  strength  of  emissions  in 
this  band  shall  not  exceed  2500 
millivolts/meter. 

(2)  The  ftwjuency  tolerance  of  the 
carrier  signal  shall  be  maintained  within 
±0.001%  of  the  operating  frequency  over 
a  temperatiu-e  variation  of  -20  degrees  to 
+50  degrees  C  at  normal  supply  voltage, 
and  for  a  variation  in  the  primary 
supply  voltage  from  85%  to  115%  of  the 
rated  supply  voltage  at  a  temperature  of 
20  degrees  C.  For  battery  operated 
equipment,  the  equipment  tests  shall  be 
performed  using  a  new  battery. 

(3)  Antenna  gain  must  be  at  least  33 
dBi.  Alternatively,  the  main  lobe 
beamwidth  must  not  exceed  3.5  degrees. 
The  beamwidth  limit  shall  apply  to  both 
the  azimuth  and  elevation  planes.  At 
antenna  gains  over  33  dBi  or 
beamwidths  narrower  than  3.5  degrees, 
power  must  be  reduced  to  ensure  that 
the  field  strength  does  not  exceed  2500 
millivolts/meter. 
***** 

(e)  As  shown  in  §  15.35(b).  for 
frequencies  above  1000  MHz,  the  field 
strength  limits  in  paragraphs  (a)  and  (b) 
of  this  section  are  based  on  average 
limits.  However,  the  peak  field  strength 
of  any  emission  shall  not  exceed  the 
maximum  permitted  average  limits 
specified  above  by  more  than  20  dB 
under  any  condition  of  modulation.  For 
point-to-point  operation  under 
paragraph  (b)  of  this  section,  the  peak 
field  strength  shall  not  exceed  2500 
millivolts/meter  at  3  meters  along  the 
antenna  azimuth. 
***** 

|FR  Doc.  02-871  Filed  1-11-02;  8:45  am) 
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2000  Biennial  Regulatory  Review 
Spectnim  Aggregation  Umlte  for 
Pnmniarrlal  Mobile  Radto  Services 

AGENCY:  Federal  Commiinications 
Commission. 

action:  Final  rule. 

SUMMARY:  This  document  completes  the 
Commission's  reexamination  of  the 
need  for  the  Commercial  Mobile  Radio 
Service  (CMRS)  spectrum  aggregation 
limit,  or  "spectrum  cap,"  and  cellular 
cross-interest  rules  as  part  of  its  2000 
biennial  review  of  the  Commission's 
regulations,  pursuant  to  section  11  of 
the  Communications  Act  of  1934.  as 
amended  (Communications  Act).  The 
intended  efiiects  of  this  action  are  to 
"sunset"  the  spectrum  cap  rule  effective 
January  1,  2003;  p>ermit  the  Commission 
to  consider,  in  conjunction  with  the 
United  States  Department  of  Justice 
(DOJ),  substantive  and  processing 
guidelines  for  the  Commission's  case- 
by-case  review  of  transactions  that 
would  raise  concerns  similar  to  those 
that  the  spectrum  cap  was  designed  to 
address;  raise  the  spectrum  cap  to  55 
MHz  in  all  markets  during  the  transition 
period;  and  eliminate  the  cellular  cross- 
interest  rule  in  Metropolitan  Statistical 
Areas  iMSAs),  while  retaining  it  in 
Rural  Service  Areas  (RSAs). 

DATES:  Effective  February  13,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lauren  Kravetz  Patrich  or  John 
Branscome,  Commercial  Wireless 
Division.  Wireless  Telecommunications 
Bureau,  at  (202)  41»-062a 

SUPPLEMENTARY  INFORMATION:  This 
Report  and  Order  {"R&a')  in  WT 
Docket  No.  01-14.  FCC  01-328.  adopted 
November  8,  2001,  and  released 
December  18.  2001,  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center.  445  Twelfth  Street. 
S.W.,  Room  CY-A257.  Washington,  DC 
20554.  The  complete  text  tnay  be 
purchased  from  the  Commission's 
duplicating  contractor.  Qualex 
International,  445  Twelfth  Street,  S.W., 
Room  CY-B402,  Washington,  DC  20554, 
(202)  863-2893.  The  complete  text  is 
also  available  under  the  file  name 
fcc01328.doc  on  the  Commission's 
Internet  site  at  www.fix.gov. 


Synopsis  of  Order 
I.  Background 

A.  CMRS  Spectnim  Cap 

1.  CMRS  Spectrum  Aggregation  Limit. 
The  CMRS  spectrum  cap  provides  that 
"(n]o  licensee  in  the  broadband  PCS, 
cellular,  or  SMR  services  (including  all 
parties  under  common  control) 
regulated  as  CMRS  *  *  *  shall  have  an 
attributable  interest  in  a  total  of  more 
than  45  MHz  of  licensed  broadband 
PCS,  cellular,  and  SMR  spectrum 
regulated  as  CMRS  with  significant 
overlap  in  any  geographic  area,  except 
that  in  Rural  Service  Areas  (RSAs), 

*   *  *  no  licensee  shall  have  an 
attributable  interest  in  a  total  of  more 
than  55  MHz  of  licensed  broadband 
PCS,  cellular,  and  SMR  spectrum 
regulated  as  CMRS  with  significant 
overlap  in  any  RSA."  47  CFR  20.6(a). 
Determining  whether  a  "significant 
overlap"  exists  is  necessary  because  of 
the  use  of  different  licensing  and  service 
areas  for  cellular,  broadband  Personal 
Communications  Service  (PCS),  and 
Specialized  Mobile  Radio  (SMR) 
spectrum.  When  a  PCS  license  and  a 
cellular  or  SMR  license  are  involved,  a 
significant  overlap  exists  when  ten 
percent  or  more  of  the  population  of  the 
designated  PCS  licensed  service  area  is 
within  the  Cellular  Geographic  Service 
Area  (CGSA)  or  SMR  service  area(s)  in 
question. 

2.  History  of  the  CMRS  Spectrum  Cap. 
The  CMRS  spectrum  cap  was 
established  in  1994,  in  anticipation  of 
PCS  licensing,  and  in  recognition  that 
direct  competition  was  likely  to  develop 
among  cellular,  broadband  PCS,  and 
SMR.  Previously,  the  Commission  had 
imposed  service-specific  limitations  on 
the  aggregation  of  broadband  PCS 
spectrum  and  on  cellular/PCS  cross- 
ownership.  In  adopting  the  CMRS 
spectrum  cap  to  complement  these  latter 
two  rules,  the  Commission  found  that 
an  overall  cap  applicable  to  cellular, 
broadband  PCS,  and  SMK  spectrum 
would  add  certainty  to  the  marketplace 
without  sacrificing  the  benefits  of  pro- 
competitive  and  efficiency-enhancing 
aggregation.  The  Commission  explained 
that,  if  licensees  were  to  aggregate 
sufficient  amoimts  of  CMRS  spectrum,  it 
would  be  possible  for  them,  unilaterally 
or  in  combination,  to  exclude  efficient 
competitors,  to  reduce  the  quantity  or 
quality  of  services  provided,  or  to 
increase  prices  to  the  detriment  of 
consimiers.  The  Commission 
determined  that  the  imposition  of  a  cap 
on  the  amount  of  covered  spectrum  that 
a  single  entity  could  control  in  any  one 
geographic  area  would  limit  the  ability 
of  ally  entity  to  increase  prices 


artificially.  The  Commission  also  found 
that  a  cap  on  broadband  PCS,  SMR,  and 
cellular  spectrum  holdings  woidd 
prevent  licensees  from  artificially 
withholding  capacity  from  the 
marketplace.  The  Commission 
concluded  that  a  45  MHz  cap  provided 
a  "minimally  intrusive  means"  for 
ensuring  that  the  mobile 
communications  marketplace  remained 
competitive  and  preserved  incentives 
for  efficiency  and  innovation.  Third 
Report  and  Order  (59  FR  59945, 
November  21, 1994). 

3.  hi  1996,  in  light  of  the  U.S.  Court 
of  Appeals  for  the  Sixth  Circuit's  ruling 
in  Cincinnati  Bell  Telephone  Co.  v.  FCC 
(69  F.3d  752  (6th  Cir.  1995))  remanding 
the  cellidar/PCS  cross-ownership 
restriction,  the  Commission  eliminated 
the  service-specific  limitations  on  the 
aggregation  of  broadband  PCS  spectrum 
and  on  cellular/PCS  cross-ownership, 
and  decided  to  rely  solely  on  the  45 
MHz  CMRS  spectrum  cap  to  ensure  that 
multiple  service  providers  would  be 
able  to  obtain  broadband  PCS  spectrum 
and  thereby  facilitate  the  development 
of  competitive  markets  for  wireless 
services.  The  Commission  analyzed 
potential  market  concentration  and 
again  foimd  that  a  45  MHz  spectrum  cap 
was  sufficient  "to  avoid  excessive 
concentration  of  licensed  and  promote 
and  preserve  competition"  while 
"maintaining  incentives  for  innovation 
and  efficiency." 

4.  In  the  First  Biennial  Review  Order 
{"First  Biennial  Review  Ordei")  (64  FR 
54564,  October  7, 1999),  the 
Commission  decided  substantially  to 
retain  the  CMRS  spectrum  cap,  together 
with  the  cellular  cross-interest  rule,  but 
ordered  modifications  to  reflect 
circumstances  in  rural  areas  and  to 
permit  passive  institutional  investors  to 
acquire  greater  non-attributable  interests 
in  CMRS  carriers.  The  Commission 
concluded  that  the  spectrum  cap 
remained  a  simple  and  effective  means 
of  mitigating  the  competitive 
consequences  of  the  spectrum-related 
barriers  to  entry  in  CMRS  markets,  and 
foimd  that  the  45  MHz  limit  struck  the 
proper  balance  (in  non-rural  areas) 
between  preserving  opportunities  for 
competitive  entry  and  permitting 
carriers  to  achieve  economies  of  scope 
and  scale.  The  Commission  did, 
however,  raise  the  cap  to  55  MHz  in 
RSAs.  This  decision  was  based  on 
findings  that  the  potential  consumer 
benefits  in  rural  areas  from  competitive, 
facilities-based  entry  were  likely  to  be 
limited  by  the  economics  of  ofiiering 
service  to  lower-density  populations. 
The  Commission  also  amended  the 
spectrum  cap  rule  to  provide  that  equity 
interests  of  up  to  forty  percent  held  by 
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passive  institutional  investors  are  not 
attributable.  At  the  same  time,  the 
Commission  adopted  a  waiver  process 
to  meet  the  spectrum  requirements  for 
third-generation  (30)  and  other 
advanced  wireless  services  imtil 
additional  spectrum  for  next  generation 
applications  could  be  allocated. 

B.  Cellular  Cross-Interest  Rule 

5.  Cellular  Cross-Interest  Rule. 
Section  22.942  of  the  Commission's 
rules  limits  the  ability  of  parties  to  have 
interests  in  cellular  carriers  on  different 
channel  blocks  in  a  single  geographic 
area.  47  CFR  22.942.  To  the  extent 
licensees  on  different  channel  blocks 
have  any  degree  of  overlap  between 
their  respective  CGSAs.  the  rule 
prohibits  any  entity  with  an  attributable 
interest  in  one  licensee  from  having  a 
direct  or  indirect  ownership  interest  of    . 
more  than  five  percent  in  the  other 
licensee.  An  attributable  interest  is 
defined  generally  to  include  an 
ownership  interest  of  twenty  percent  or 
more,  as  well  as  any  controlling  interest. 
However,  an  entity  may  have  non- 
controlling  and  otherwise  non- 
attributable  direct  or  indirect  ownership 
interests  of  less  than  twenty  percent  in 
licensees  for  different  channel  blocks  in 
overlapping  CGSAs.  Divestiture  of 
interests  as  a  result  of  a  transfer  of 
control  or  assignment  of  authorization 
must  occur  prior  to  consummating  the 
transfer  or  assignment. 

6.  History  of  the  Cellular  Cross- 
Interest  Rule.  The  cellular  cross-interest 
rule  was  adopted  in  1991,  when  cellular 
licensees  were  the  predominant 
providers  of  mobile  voice  services.  In 
adopting  this  rule,  the  Commission 
stated  that  "in  a  service  area  where  only 
two  cellular  carriers  are  licensed  per 
market,  the  licensee  on  one  frequency 
block  in  a  market  should  not  own  an 
interest  in  the  other  frequency  block 
licensee  in  the  same  market."  Thus,  the 
Commission  adopted  restrictions  on  a 
party's  ability  to  hold  ownership 
interests  in  both  cellular  licensees  in  the 
same  geographic  area  "[i]n  order  to 
guarantee  the  competitive  nature  of  the 
cellular  industry  and  to  foster  the 
development  of  competing  systems."  In 
the  First  Biennial  Review  Order,  the 
Commission  determined  that  the 
cellular  cross-interest  rule  was  still 
required  to  protect  against  substantial 
anticompetitive  threats  from  common 
ownersltip  between  the  two  cellular 
carriers  in  any  given  geographic  area. 
The  Commission  found  diat  cellular 
carriers  saved  approximately  eighty-six 
percent  of  nationwide  mobile  telephone 
subscribers  at  the  end  of  1998,  and 
determined  that  the  percentage  was  less 
than  seventy  in  only  a  few  major 


metropolitan  markets.  However,  because 
competition  from  other  services  had 
increased  on  the  whole  since  the  rule's 
inception  in  1991,  the  Commission 
relaxed  the  rule's  attribution  standards 
to  the  ciurent  limits  described  above. 

C.  Notice  of  Proposed  Rulemaking 

7.  In  the  Notice  of  Proposed 
Rulemaking  ["NPRM")  (66  FR  9798, 
February  12,  2001)  [corrected  at  66  FR 
10567,  February  15.  2001)  in  this 
proceeding,  the  Commission  initiated  a 
reexamination  of  the  need  for  CMRS 
spectrum  aggregation  limits  as  part  of  its 
2000  bieimial  regulatory  review  of  the 
Commission's  telecommimications 
regulations.-  Section  1 1  of  the 
Communications  Act  requires  the 
Commission,  every  two  years,  to  review 
all  regulations  that  apply  to  "the 
operations  or  activities  of  any  provider 
of  telecommunications  service"  and  to 
"determine  whether  any  such  regulation 
is  no  longer  necessary  in  the  public 
interest  as  the  result  of  meaningful 
economic  competition  between 
providers  of  such  service."  The  NPRM 
initiated  the  Commission's  second 
comprehensive  review  of  the  CMRS 
spectrum  cap  and  cellular  cross-interest 
rules,  the  two  regulations  that  currentiy 
limit  the  aggregation  of  broadband 
CMRS  spectrum. 

8.  The  NPRM  requested  public 
comment,  including  the  submission  of 
specific  market  data  and  studies,  to 
assist  the  Commission's  determination 
of  whether  the  CMRS  spectrum 
aggregation  rules  are  no  longer 
necessary  in  the  public  interest  and,  if 
they  are  necessary,  whether  the 
Commission's  existing  spectrum  limits 
should  be  modified.  First,  comment  was 
requested  on  whether  spectrum 
aggregation  limits,  including  the  cellular 
cross-interest  rule,  continue  to  enhance 
meaningful  competition  in  today's 
CMRS  marketplace.  In  this  regard, 
comment  was  sought  on  the 
development  of  meaningful  economic 
competition,  as  well  as  the  potential 
competitive  consequences  of 
consolidation  that  may  occur  without 
spectrum  aggregation  limits.  Next, 
comment  was  requested  on  spectrum 
management  and  other  regulatory 
considerations,  particularly  in  the 
context  of  spectrum  suitable  for 
broadband  CMRS.  Under  this  inquiry, 
the  Commission  sought  to  examine  any 
costs  that  the  spectrum  aggregation 
Umits  may  impose  on  the  development 
of  advanced  wireless  services,  the 
possible  benefits  of  prophylactic 
standards,  and  whether  these  standards 
promote  efficiency.  In  addition, 
comment  was  sought  on  how  recent 
international  developments  should 


affect  the  iCommission's  public  interest 
determination. 

9.  The  Commission  also  sought 
comment  on  the  implications  for  its 
processes  of  DOJ's  antitrust  law 
enforcement  responsibilities.  The 
Commission  asked  whether  it  should 
defer  to  DOJ  in  CMRS  license  transfers, 
and,  if  so,  what  form  such  deference 
should  take.  Specifically,  the 
Commission  asked  whether  all  transfers 
resulting  in  consolidation  of  spectrum 
below  a  certain  threshold  should  be 
exempt  from  competitive  analysis  under 
section  310(d)  of  the  Communications 
Act.  The  Commission  acknowledged 
that  antitrust  laws  may  place  adequate 
focus  on  mergers  that  threaten  to  curtail 
actual  competition.  Therefore,  the 
Commission  asked  whether  it  may,  and 
should,  refrain  from  independent 
review  of  the  competitive  effects  of  a 
transaction  that  is  subject  to  some 
specified  level  of  DOJ  review,  and  if  so, 
what  that  level  should  be. 

10.  The  NPRM  also  requested 
comment  on  whether  specific  attributes 
of  the  CMRS  spectrum  cap  and  cellular 
cross-interest  rules  should  be  modified, 
if  those  rules  are  generally  retained,  to 
allow  some  of  the  benefits  that  may 
arise  from  additional  cross-ownership 
interests.  To  the  extent  that  certain 
revisions  would  reduce  any  costs  of  the 
rules  or  promote  public  interest 
objectives,  the  Commission  sought 
comment  on  how  to  implement  them 
without  significantly  increasing  barriers 
to  entry  for  new  competitors  or  reducing 
benefits  to  wireless  consumers. 

n.  Discussion 

A.  Standard  for  Decision 

1 .  Section  1 1  of  the  Communications 
Act 

11.  The  Telecommunications  Act  of 
1996  (1996  Act)  (Public  Law  No.  104- 
104, 110  Stat.  56  (1996))  significanUy 
amended  the  Communications  Act  to 
permit  and  encourage  competition  in 
various  coniununications  markets. 
Congress  anticipated  that  the 
development  of  competition  would  lead 
market  forces  to  reduce  the  need  for 
regulation.  Section  11  of  the 
Communications  Act,  which  was  added 
by  the  1996  Act,  provides  that  every  two 
years  the  Commission  shall  review  all 
regulations  that  apply  to  "the  operations 
or  activities  of  any  provider  of 
telecommunications  service"  and 
"determine  whether  any  such  regulation 
is  no  longer  necessary  in  the  public 
interest  as  the  result  of  meaningful 
economic  competition  between 
providers  of  such  service."  Section  11 
further  provides  that  in  carrying  out  this 
review,  the  Commission  "shall  repeal  or 
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modify  any  regulation  it  determines  to 
be  no  longer  necessary  in  the  public 
interest" 

12.  Consistent  with  section  11,  the 
Commission  stated  in  the  NPRM  that  its 
fundamental  inquiry  is  whether,  as  a 
result  of  meaningful  economic 
competition  among  providers  of 
telecommimications  services,  spectrum 
aggregation  limits  are  no  longer 
necessary  in  the  public  interest.  The 
Commission  sought  comment  on  what 
constitutes  "meaningful  economic 
competition"  under  section  11,  and  to 
what  degree  the  relevant  competitive 
conditions  have  changed  since  the 
Commission's  last  bieiuiial  review  of 
these  rules.  If  meaningful  economic 
competition  were  found  to  exist,  the 
Commission  asked  whether  this  would 
mean  that  spectrum  aggregation  limits 
have  served  their  purpose  and  are  no 
longer  in  the  public  interest,  or  whether 
public  interest  considerations 
nevertheless  would  warrant  continued 
use  of  spectrum  aggreeatirai  limits. 

13.  Commenters  difiner  on  how  section 
11  should  be  appUed  and  whether  there 
might  be  public  interest  reasons  to 
retain  spectnun  aggregation  limits  if 
meaningful  economic  competition 
exists,  llie  Commission,  however, 
concludes  that  it  need  not.  for  purposes 
of  this  proceeding,  go  beyond  Uie  plain 
meaning  of  the  text  of  section  11  of  the 
Communications  Act.  The  language 
places  an  obligation  on  the  Commission 
to  "determine"  if  the  regulation  in 
question  "is  no  longer  necessary  in  the 
public  interest  as  the  result  of 
meaningful  economic  competition." 
Section  11  requires  the  Commission  to 
detennine  "whether  any  of  these 
regulations  are  no  longer  in  the  public 
interest  because  competition  between 
providers  renders  the  regulation  no 
longer  meaningful."  The 
Communications  Act  then  explicitly 
provides  that  "the  Commission  sbcdl 
repeal  or  modify"  any  regulation  that  it 
determines  is  no  longer  necessary  in  the 
public  interest  as  the  resuk  of 
meaningful  economic  competition.  The 
statutory  language  does  not  impose  any 
particular  biudens  on  the  opponents  or 
proponents  of  a  particular  rule,  but 
rather  places  the  biuden  on  the 
Commission  to  make  the  reqmsite 
detnminations.  hi  exercising  its 
obligation  under  section  11,  the 
language  siiggests  that  the  Commission 
must  examine  why  the  rule  was 
"necessary"  in  the  first  place  and 
whether  it  is  necessary  any  longer. 
Thus,  in  making  the  detemination 
whether  a  rule  remains  "necessary"  in 
the  public  interest  once  meaningful 
economic  competition  exists,  the 
Commission  must  consider  whether  the 


concerns  that  led  to  the  rule  or  the  rule's 
original  purposes  may  be  achieved 
without  the  rule  or  with  a  modified  rule. 

14.  The  primary  public  interest 
piupose  imderljring  the  origiiud 
adoption  of  the  spectrum  aggregation 
limits  was  to  promote  pro-competitive 
ends  in  CMRS  markets.  In  initially 
setting  the  spectrum  cap  in  1994,  the 
Commission's  goal  was  to  "discourage 
anticompetitive  behavior  while  at  the 
same  time  maintaining  incentives  for 
innovation  and  efficiency."  The 
Commission  found  that  its  "goal  of 
preventing  anticompetitive  outcomes" 
could  be  accomplished  by  creating  a  cap 
on  broadband  PCS,  cellular,  and  SMR 
licensees,  which  would  "prevent 
licensees  from  artificially  withholding 
capacity  from  the  market."  Consistent 
with  this  goal,  the  Commission  stated 
that  the  spectrum  cap  sought  "to 
promote  diversity  and  competition  in 
mobile  services,  by  recognizing  the 
possibility  that  mobile  service  licensees 
might  exert  imdue  market  power  or 
inhibit  market  entry  by  other  service 
providers  if  permitted  to  aggregate  large 
amounts  of  spectrum"  Furthermore,  the 
absence  of  a  spectrum  cap  could 
undermine  other  statutory  goals  related 
to  the  promotion  of  competition,  "such 
as  the  avoidance  of  excessive 
concentration  of  licenses  and  the 
dissemination  of  licenses  among  a  wide 
variety  of  applicants."  In  addition',  the 
Commission  foiuid  that  the  cap  not  only 
promoted  competition,  but  also 
benefited  the  public  interest  by  allowing 
review  of  CMRS  acquisitions  in  an 
administratively  simple  manner  and 
lending  certainty  to  the  marketplace.  In 
1996  and  1999,  the  Commission 
reaffirmed  the  primary  public  interest 
piupose  of  promoting  pro-competition 
ends  in  the  CMRS  markets.  In  1996.  the 
Commission  also  found  that  the 
spectrum  cap,  in  addition  to  other  tools 
at  its  disposal,  furthered  the  goals  of 
section  309(j)  of  the  Communications 
Act.  CMRS  Spectnun  Cap  Report  and 
Order  (61  FR  33859,  July  1, 1996) 
(corrected  at  61  FR  51233,  October  1, 
1996).  (The  Commission  notes  that  there 
are  other  tools  to  achieve  goals  other 
than  competition,  including  case-by- 
case  review,  as  well  as  prescribing 
license  area  designations  and 
bandwidth  assignments,  and  using 
bidding  credits  to  create  opportunities 
for  new  entrants.)  In  adopting  the 
cellular  cross-interest  rule,  the 
Commission  acted  "[i]n  order  to 
guarantee  the  competitive  nature  of  the 
cellular  industry  and  to  foster  the 
development  of  competing  systems." 


2.  Meaningful  Economic  Competition 

15.  In  the  case  of  the  spectrum  cap 
and  cellular  cross-interest  rules,  the 
Commission's  inquiry  focuses  on  the 
state  of  competition  in  the  consumer 
markets  for  CMRS.  At  the  same  time,  the 
Commission  recognizes  that  spectrum  is 
an  input  in  CMRS  markets.  Indeed,  this 
■recognition  prompted  adoption  of  the 
spectrum  cap  as  a  means  of  ensuring 
CMRS  competition  in  the  first  place. 
Although  participants  in  the  mobile 
telephony  and  CMRS  spectrum  markets 
are  largely  the  same  entities  under 
current  conditions,  this  could  change  if 
leasing  arrangements  become  more 
common.  Secondary  Markets  Policy 
Statement  (65  FR  80367,  December  21. 
2000).  Again,  the  Commission 
emphasizes  that  the  markets  with  which 
it  is  principally  concerned  are  the 
output  markets  for  services,  and  that 
conditions  in  the  input  markets  provide 
only  a  partial  proxy  measure  of 
competition  in  the  output  markets. 
Nonetheless,  in  the  context  of  the 
output  market,  the  state  of  control  over 
the  spectnun  input  is  a  relevant  factor. 

16.  In  evaluating  CMRS  markets,  the 
Commission  considers  both  actual  and 
potential  competition.  In  general, 
potential  competition  can  be  as 
important  as  actual  competition  in 
promoting  desirable  outcomes.  In  the 
case  of  CMRS,  however,  it  appears  that 
actual  competition  among  those  firms 
already  providing  service  has  been  the 
most  significant  factor  in  the  gains  that 
have  been  achieved  in  recent  years. 
There  remains  relatively  little  potential 
for  additional  entry  into  urban  markets 
in  the  near  term,  because  most  licenses 
for  ciurently  allocated  spectrum  have 
been  constructed  and  put  into  service. 
In  rural  markets,  a  significant  niunber  of 
licenses  have  not  yet  been  put  into 
service,  but  demographic  and 
geographic  conditions  generally  appear 
to  render  additional  large-scale  entry 
economically  dlMcidt  to  support.  As 
additional  CMRS-suitable  spectrum 
becomes  available,  the  overall  effect  on 
the  CMRS  marketplace  of  potential 
competition  coiild  change. 

3.  Necessity  for  Rules  in  the  Public 
Interest 

17.  In  determining  whether  its 
spectrum  aggregation  limits  remain 
necessary  in  the  public  interest,  the 
Commission  considers  the  original 
purposes  for  which  the  rules  were 
promulgated.  The  purpose  imderlying 
the  spectrum  aggregation  limits  was  to 
promote  competition  in  CMRS  markets. 
An  important  consideration  in 
determining  die  necessity  for  regulation 
is  the  availii)ility  of  other,  less 
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burdensome  tools  to  achieve  these  ends. 
In  the  case  of  the  CMRS  spectrum 
aggregation  limits,  these  tools  include 
case-by-case  review  of  transactions  by 
the  Commission  and  DOJ,  as  well  as  the 
Commission's  ability  to  shape  the  initial 
distribution  of  licenses  through  the 
service  rules  adopted  with  respect  to 
specific  auctions.  In  addition,  the 
Commission  is  also  obligated,  pursuant 
to  section  332(c)(1)(C)  of  the 
Communications  Act,  to  continue  to 
review  (as  it  has  done  six  times  already) 
the  state  of  competition  among  CMRS 
providers.  Specifically,  this  provision 
states: 

The  Commission  shall  review  competitive 
market  conditions  with  respect  to 
commeicial  mobile  services  and  shall 
include  in  its  annual  report  an  analysis  of 
those  conditions.  Such  analysis  shall  include 
an  identification  of  the  number  of 
competitors  in  various  commercial  mobile 
services,  an  analysis  of  whether  or  not  there 
is  effective  competition,  an  analysis  of 
whether  any  of  such  competitors  have  a 
dominant  share  of  the  market  for  such 
services,  and  a  statement  of  whether 
additional  providers  or  classes  of  providers 
in  those  services  would  be  likelv  to  enhance 
competition.  47  U.S.C.  332(c)(lj(C). 

The  Commission's  most  recent  report, 
issued  this  year,  has  guided  its  decision 
in  this  proceeding,  and  future  reports 
will  continue  to  provide  a  useful  tool  for 
oyerseeing  the  changes,  if  any,  in 
competitive  market  conditions.  Sixth 
Annual  CMRS  Competition  Report 
{"Sixth  Annual  CMRS  Competition 
Reporf')  (16  FCC  Red  13350  (2001)). 
Moreover,  the  Commission  also  has  at 
its  disposal  various  enforcement  tools  to 
ensure  that  CMRS  carriers,  which  are 
common  carriers  under  section  332(c) 
and  key  provisions  of  Title  II  of  the 
Conununicatlons  Act,  47  U.S.C.  332(c), 
201,  202,  208,  do  not  engage  in  conduct 
that  is  anti-competitive  or  otherwise 
harm  consumers  due  to  excess 
concentration  of  spectrum. 

B.  Analysis  of  Competition  in  the  Mobile 
Telephony  Markets 

18.  The  Commission  begins  its 
analysis  by  considering  the  state  of 
economic  competition.  Various 
indicators  confirm  the  presence  of 
meaningful  economic  competition  in 
markets  for  CMRS.  As  the  Commission 
described  in  the  Sixth  Annual  CMRS 
Competition  Report,  and  as  commenters 
generally  agree,  mobile  telephony 
markets  have  experienced  and  continue 
to  experience  strong  growth,  increased 
competition,  and  active  innovation. 
(Although  the  Commission  noted  that  it 
could  not  warranty  the  accuracy  or 
completeness  of  the  individual  data  in 
the  Sixth  Axmual  CMRS  Competition 


Report,  all  of  which  were  taken  from  , 
publicly  available  sources,  the 
Commission  finds  that,  cumulatively, 
these  data  are  more  than  adequate  to 
inform  its  evaluation  of  meaningful 
economic  competition.)  The 
Commission  also  finds  it  important  that 
competition  in  these  markets  has 
progressed  dramatically,  not  only  since 
1994,  but  since  its  last  biennial  review. 

19.  Number  of  Competitors  and 
Concentration.  One  basic  indicator  of 
meaningful  economic  competition  is 
that  most  Americans  have  a  choice  of 
obtaining  CMRS  from  several  different 
providers  of  service.  As  of  the  end  of 
2000,  about  ninety-one  percent  of  U.S. 
residents  lived  In  a  county  that  was 
served,  at  least  in  part,  by  three  or  more 
different  mobile  telephony  providers, 
and  seventy-five  percent  of  the  U.S. 
population  lived  in  a  county  where  five 
or  more  providers  offered  service. 
(Because  the  Commission's  analysis  was 
limited  to  publicly  available  sources  of 
information,  this  coverage  percentage  is 
based  on  the  number  of  operators 
serving  any  portion  of  a  particular 
county.  Consequently,  some  counties 
included  in  this  analysis  may  have  only 
a  small  amount  of  coverage  from  a 
particular  provider.)  Furthermore,  over 
133  million  people  lived  in  counties 
with  six  or  more  mobile  telephony 
providers,  an  Increase  of  thirty-five 
percent  over  the  previous  year,  and 
thirty-foiu  million  people  lived  in 
counties  served  by  seven  or  more 
providers,  a  one-year  increase  of  170 
percent.  By  contrast,  when  the  spectrum 
cap  was  first  promulgated  in  1994,  in  all 
but  the  few  markets  where  Nextel  had 
then  laimched  service,  consumer  choice 
was  limited  to  two  cellular  providers. 

20.  Measures  of  market  concentration 
in  the  record  show  a  substantial 
continuing  decline  in  concentration  in 
most  local  CMRS  markets.  The 
Commission  finds  that  considerable 
entry  has  occurred  and  that  meaningful 
competition  is  present,  particularly 
given  the  presence  of  such  earmarks  of 
competition  as  falling  prices,  increasing 
output,  and  improving  service  quality 
and  options.  Specifically,  concentration 
in  CMRS  markets,  as  measured  by 
subscriber  share,  is  falling.  Calculations 
submitted  by  economist  John  Hayes  in 
both  this  record  and  the  previous 
biennial  review  proceeding  show  that 
Herfindahl-Hirschman  Indices  (HHIs)  in 
the  twenty-five  largest  markets, 
calculated  based  on  estimated 
subscribed  customers,  have  fallen  by  an 
average  of  fifteen  to  twenty-five  percent 
over  the  last  two  years.  This  downward 
trend  in  concentration  may  be  attributed 
in  part  to  the  continued  construction  of 
new  entrants'  networks,  which  has 


made  these  mobile  telephony  providers 
more  viable  competitors. 

21.  On  the  other  hand,  other  measures 
of  market  concentration  reveal  moderate 
to  high  concentration  levels.  Using 
CMRS  spectrum  share  as  the  capacity 
measure,  the  Commission  has  calculated 
HHIs  of  1,270  to  1,801  for  the  fifty  most 
populous  MSAs.  and  1,246  to  2,405  for 
a  sampling  of  eighty  counties  in  RSAs. 
These  figures  are  generally  consistent 
with  the  capacity 'based  HHI 
calculations  submitted  by  various 
commenters.  The  Commission 
emphasizes,  however,  that  caution  is 
appropriate  In  employing  such 
measures,  whether  they  reveal  a  positive 
or  negative  indication  of  concentration. 
Although  more  concentrated  markets 
can  be  less  competitive  and  more 
vulnerable  to  anticompetitive  activity 
than  less  concentrated  markets, 
moderate  to  high  concentration  is  not 
necessarily  a  threat  to  competition.  For 
example,  the  Commission  has 
previously  found  that  "an  HHI  analysis 
alone  is  not  determinative  and  does  not 
substitute  for  its  more  detailed 
examination  of  competitive 
considerations."  In  the  case  of  CMRS 
markets,  for  example,  limits  to 
economies  of  scale,  technological 
compatibility  issues,  difficulties  in 
finding  a  willing  seller  at  a  reasonable 
price,  and  capital  market  constraints 
limit  consolidation.  Moreover,  antitrust 
review  by  the  DOJ  and  section  310(d) 
review  by  the  Commission  continue  to 
serve  as  protection  against  levels  of 
consolidation  that  would  impair 
competition.  Furthermore,  HiH 
measures  function  as  indicators  of  the 
likely  competitive  situation — guidelines 
to  which  other  information  is  added,  as 
imder.the  DOJ/Federal  Trade 
Commission  (FTC)  approach — rather 
than  as  the  single  factor  upon  which  to 
make  competitive  judgments,  including 
the  judgment  of  Whether  to  retain  the 
spectrum  cap  rule.  As  the  DOJ/FTC 
Merger  Guidelines  state,  "(b)ecause  the 
specific  standards  set  forth  in  the 
guidelines  must  be  applied  to  a  broad 
range  of  possible  factual  circumstances, 
mechanical  application  of  those 
standards  may  provide  misleading 
answers  to  the  economic  questions 
raised  under  antitrust  laws." 

22.  Based  on  the  record  before  the 
Commission  and  publicly  available 
evidence,  however,  there  appears  to  be 
a  disparity  in  the  amount  of  actual 
competition  existing  in  MSAs  versus 
RSAs.  In  MSAs,  eighty-six  percent  of 
counties  have  foiu  or  more  facilities- 
based  CMRS  providers  serving  some 
portion  of  the  county,  while  in  RSAs, ' 
twenty-four  percent  of  counties  have 
four  dt  more  facilities-based  CMRS 
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providers.  Further,  in  over  half  of  RSA 
counties,  two  or  fewer  licensed  mobile 
telephony  carriers  are  currently 
providing  service.  Because  these 
numbers  include  carriers  that  may  be 
offering  service  in  only  a  small  portion 
of  a  county,  they  may  overstate  the 
amount  of  actusil  facilities-based 
competition,  especially  in  RSAs. 
Moreover,  the  Commission's  licensing 
records  show  that  gaps  in  the  footprints 
of  the  nationwide  carriers  tend  to  be 
greater  in  RSAs  than  in  MSAs.  Of  the 
fifty  most  populous  MSAs,  forty  have 
five  licensed  nationwide  carriers,  not 
coimting  Nextel,  and  the  other  ten  have 
four.  In  a  sampling  of  fifty  average 
population  RSA  counties,  by  contrast, 
sixteen  have  five  nationwide  carriers, 
sixteen  have  four,  and  eighteen  have 
fewer  than  four.  In  a  sampling  of  thirty 
less  populated  RSA  counties,  eight  have 
five  nationwide  carriers,  nine  have  foiu, 
and  thirteen  have  fewer  than  four. 
Therefore,  consiuners  in  rural  areas 
appear  to  have  fewer  choices  in  terms  of 
providers,  pricing  plans,  and  service 
offerings  than  consumers  in  MSAs. 
Commenters  generally  agree  that  rural 
markets  have  significantly  less 
competition  than  metropolitan  areas  in 
large  part  due  to  population  density  and 
economics. 

23.  Benefits  to  Consumers  of 
Competition.  As  the  CMRS  marketplace 
has  developed,  consumers  in  both 
MSAs  and  RSAs  have  realized  the 
benefits  of  competition  in  the  form  of 
increased  output,  lower  prices,  and 
increased  diversity  of  service  offerings. 
For  example,  from  1993  to  2000,  the 
number  of  subscribers  using  mobile 
phones  jumped  584  percent,  the  amount 
of  revenue  the  sector  generated  climbed 
384  percent,  and  the  number  of  people 
employed  in  the  industry  grew  364 
percent.  In  addition,  as  the  Commission 
described  in  the  Sixth  Annual  CMRS 
Competition  Report,  and  as  commenters 
graiwally  agree,  prices  in  mobile 
telephony  markets  are  falling  at  an 
accelerating  rate.  During  2000,  the 
cellular  telephone  component  of  the 
Consumer  IMce  Index  (CPI)  produced 
by  the  United  States  Department  of 
Labor  decreased  by  12.3  percent,  while 
the  overall  CPI  increased  by  3.4  percent. 
In  comparison,  the  cellular  telephone 
component  of  the  CPI  firom  December 
1997  to  January  1999  decreased  by  9.1 
percent  (8.4  percent  annualized),  while 
the  overall  (71  increased  by  1.9  percent. 
Several  studies  indicate  that  the 
entrance  of  new  competitors  into  mobile 
telephony  markets  continues  to  reduce 
prices.  Furthermixe.  mobile  telephony 
service  providers  are  offsring  new  and 
innovative  pricing  plans.  Most  of  the 


major  carriers  offer  nationwide  flat-rate, 
digital  pricing  plans,  and  several  large 
carriers  now  offer  regional  flat-rate, 
digital  pricing  plans  as  well.  Fiuther, 
several  carriers  provide  international 
roaming  services  to  their  customers. 
Mobile  telephony  providers  are  also 
offering  technologically  innovative 
services  including  Short  Message 
Service  (SMS),  e-mail,  and  web-based 
applications.  In  addition,  "chum  *  *  * 
and  continued  expansion  of  mobile 
networks  into  new  and  existing  markets 
demonstrate  a  high  level  of  competition 
for  mobile  telephony  customers." 

24.  To  a  certain  degree,  mobile 
telephony  services  have  begun  to 
compete  with  wireline  services.  For 
some,  wireless  service  is  no  longer  a 
complement  to  wireline  service  but  has 
become  the  preferred  method  of 
commimication.  According  to  a  recent 
siuvey  by  the  Yankee  Group,  about 
three  percent  of  mobile  telephony 
subscribers  rely  on  their  wireless  phone 
as  their  only  phone.  In  another  survey 
conducted  in  January  2000,  twelve 
percent  of  respondents  said  they 
purchased  a  mobile  phone  instead  of 
installing  an  additional  wireline  phone. 
In  a  survey  performed  for  the  Consumer 
Electronics  Association,  three  in  ten . 
mobile  phone  users,  and  forty-five 
percent  of  mobile  phone  users  aged 
eighteen  to  thirty-foiu  years  old,  stated 
they  would  rather  give  up  their  home 
telephone  than  their  mobile  phone.  In 
some  areas,  mobile  phone  use  has  begun 
to  erode  wireline  revenue  due  to 
"technology  substitution,"  that  is,  the 
substitution  of  new  technologies  for 
existing  ones.  BellSouth,  for  example, 
stated  in  February  2001  that  it  was 
exiting  the  payphone  business  in  part 
due  to  business  lost  to  mobile  phones. 

25.  A  few  mobile  carriers  have  begun 
offering  service  plans  designed  to 
compete  directly  with  wireline  local 
telephone  service.  For  example.  Leap, 
through  its  Cricket  subsidiary,  now 
offiers  its  Comfortable  Wireless  mobile 
telephone  service  in  over  a  dozen 
markets.  Leap's  service  allows 
subscribers  to  make  imlimited  local 
calls  and  receive  calls  from  anywhere  in 
the  world  for  a  flat  rate  of  approximately 
$30  per  month.  In  November  2000,  Leap 
also  claimed  that  sixty  percent  of  its 
customers  use  their  wireless  phones  as 
their  primary  phone.  US  Cellular, 
ALLTEL,  and  Rural  Cellular  Corporation 
similarly  offer  flat-rate  or  nearly  flat-rate 
service  plans  in  select  markets.  Several 
CMRS  providers  have  received  Eligible 
Telecommimications  Carrier  status, 
enabling  them  to  receive  imiversal 
service  funding  in  certain  states,  and 
some  carriers  are  using  cellular  or 


broadband  PCS  spectrum  to  offer  fixed 
wireless  services. 

26.  Consiuners  have  also  derived 
benefits  in  recent  years  from 
combinations  as  some  operators  have 
expanded  their  licensed  service  areas 
through  acquisitions  and  swaps  to 
create  nationwide  service  providers. 
There  are  ciurently  six  nationwide 
mobile  telephony  operators:  AT&T, 
Cingular,  Nextel,  Sprint,  Verizon,  and 
VoiceStream.  The  Commission  has 
concluded  previously  that  mobile 
telephony  service  providers  with 
nationwide  service  areas  can  achieve 
certain  economies  of  scale  and 
increased  efficiencies  compared  to 
operators  with  smaller  service  areas. 

27.  Barriers  to  Entry.  One  potential 
threat  to  the  continued  existence  of 
meaningful  economic  competition  in 
CMRS  markets  is  the  barrier  to  entry 
posed  by  the  limited  availability  of 
spectrum.  Ease  of  entry  is  an  important 
factor  when  determining  if  firms  in  a 
given  product  and  geographic  market 
will  be  able  to  exercise  market  power. 
"[EJntry  is  *  *  *  easy  if  entry  would  be 
timely,  likely,  and  siifficient  in  its 
magnitude,  character  and  scope  to  deter 
or  counteract  the  competitive  effects  of 
concern."  In  particular,  we  note  that 
antitrust  authorities  "will  consider 
timely  only  those  committed  entry 
alternatives  that  can  be  achieved  within 
two  years  from  initial  planning  to 
significant  market  impact."  Unfettered 
market  competition  forces  prices  to  the 
level  of  production  costs.  Markets 
function  optimally  only  if  one  or  more 
firms  are  able  to  enter  a  market  or 
expand  ciurent  production  swiftly  and 
e^ctively  in  response  to  the  elevation 
of  prices  (or  degradation  of  service)  by 
one  or  more  firms  attempting  to  exercise 
maricet  power.  Therefore,  in  evaluating 
the  state  of  the  market  the  Commission 
considers  whether  barriers  to  entry  exist 
and,  if  so,  how  pronounced  these 
barriers  to  entry  are,  with  the  ultimate 
goal  of  determining  whether  potential 
entry  would  be  timely,  likely,  and 
sufficient  to  discipline  the  market. 

28.  The  requirement  to  obtain  access 
to  spectrum  constitutes  a  barrier  to 
facilities-based  entry  into  the  CMRS 
marketplace  because  the  supply  of 
suitable  spectrum  is  limited.  Facilities- 
based  mobile  telephony  service  cannot 
be  offered  without  access  to  suitable 
spectrum,  and  a  government  license  is 
required  to  use  spectrum  to  provide 
CMRS.  Some  commenters  argue  that, 
because  CMRS  spectrum  allocations 
have  been  made,  this  barrier  to  entry  has 
been  reduced.  Other  commenters, 
however,  argue  that  it-is  typically 
difficult  to  acquire  the  spectrum 
necessary  to  entn  a  CMRS  market.  One 
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commenter,  in  particular,  emphasizes 
that  the  finite  amoimt  of  spectrum 
suitable  for  CMRS  is  an 
"insiumoimtable  barrier  to  entry."  The 
Commission  finds  that  the  limited 
amount  of  spectrum  suitable  for  CMRS 
available  today  creates  a  significant 
barrier  to  entry,  at  least  in  MSAs.  Most 
of  the  spectrum  currently  subject  to  the 
cap  either  has  been  assigned  or  is  being 
considered  for  assignment  to  the  high 
bidder  at  auction.  In  most  cases,  the 
high  bidder  is  either  an  existing  market 
participant  or  its  affiliate.  Although 
some  of  this  spectrum  is  currently 
unused  or  underused,  the  total  pool  of 
such  spectrum  is  finite,  and  the  amount 
that  is  not  controlled  by  a  provider  that 
has  launched  service,  particularly  in 
MSAs,  is  small. 

29.  Some  commenters  argue  that 
availability  of  spectriun  is  not  a 
significant  barrier  to  entry  because  other 
spectrum,  not  covered  by  the  cap,  is  a 
viable  substitute  for  the  provision  of 
mobile  telephony  services.  Specifically, 
commenters  identify  spectrum  allocated 
for  Mobile  Satellite  Service  (MSS),  big 
Low  Earth  Orbit  (LEO)  satellite  service, 
Multipoint  Multichannel  Distribution 
Service  and  Instructional  Television 
Fixed  Service  (MDS/ITFS),  Wireless 
Communications  Service  (WCS),  and 
CMRS  other  than  cellular,  broadband 
PCS,  and  SNHl,  as  well  as  spectrum  that 
has  been  (or  is  soon  likely  to  be) 
reallocated  from  television  Channels 
52-59  and  60-€9.  Much  of  this 
spectrum,  however,  either  is  not    - 
currently  allocated  for  mobile  terrestrial 
use,  is  subject  to  technical  and  use 
restrictions  that  prevent  offering  of  full 
mobile  telephony  services,  or  has 
insufficient  capacity  to  support 
significant  mobile  telephony 
competition.  The  Commission  believes 
the  spectrum  bands  that  are  most  likely 
to  support  additional  competition  to  the 
services  offered  over  cellular,  broadband 
PCS,  and  SMR  spectrum  in  the 
reasonably  near  future  are  the  1.7  and 
2.1  GHz  bands  that  are  being  considered 
for  mobile  allocation  in  the 
Commission's  so-called  3G  proceeding, 
and  the  bands  reallocated  from 
television  Channels  60-69.  However, 
this  spectrum  is  still  at  least  several 
months  away  frt)m  being  assigned,  and 
after  assignment  it  will  take  time  for 
incumbent  users  to  be  relocated  and 
following  that  for  licensees  to  build  out 
their  networks.  Thus,  although  the 
Commission  expects  that  3G  and 
Channels  60-69  spectrum  will  offer 
some  potential  for  near-term  entry  over 
the  next  few  years,  the  availability  of 
spectrum  suitable  for  CMRS  remains  a 
barrier  to  entry  in  the  near  term. 


30.  Nonetheless,  there  are  factors  that 
moderate  concern  regarding  the 
spectrum  access  barrier  to  entry.  In 
particular,  the  need  for  direct  access  to 
spectnun  is  not  absolute  because 
carriers  can  compete  in  the  provision  of 
CMRS  without  direct  access  to  spectrum 
through  resale,  or  a  mobile  virtual 
network  operator  (MVNO)  arrangement. 
However,  it  is  not  clear  that  these 
options,  have  more  than  a  limited  role 
today.  The  transition  period  the 
Commission  adopts  today  also  helps  to 
minimize  the  problem  of  spectrum 
access  because,  while  futiue  allocations 
do  not  respond  to  the  needs  of  the 
marketplace  today,  the  Commission 
expects  that  additional  spectrum  will  be 
available  at  the  end  of  the  transition 
period,  or  shortly  thereafter. 

31.  Although  access  to  spectrum  does 
not  appear  to  be  a  substantial  barrier  to 
entry  in  RSAs,  as  in  these  areas  there  is 
typically  a  significant  amount  of  unused 
spectrum,  the  other  costs  of  serving 
high-cost  and  low-density  areas  may 
make  it  unlikely  that  competition  in 
RSAs  will  increase  to  a  level  rivaling 
.that  of  MSAs.  Specifically,  the  cost  of 
building  out  a  network  with  pervasive 
coverage  is  likely  to  be  higher  in  rural 
them  in  urban  areas  (especially  for 
digital  networks  on  1.9  GHz  PCS 
spectrum  with  lower  power  handsets), 
and  revenue  potential  is  lower.  Thus, 
the  potential  revenue  from  initiating  or 
expanding  service  in  an  RSA  may  not  be 
sufficient  to  cover  the  costs  of  building 
out  the  network,  including  any 
opportunity  costs  associated  with 
directing  resoiuces  to  rural  buildout 
instead  of  enhancing  the  carrier's 
network  in  urban  areas.  In  addition,  it 
would  likely  be  time-consuming  for  a 
new  entrant  to  access  sufficient  capital, 
build  out  its  network  to  a  sufficient 
degree  to  effectively  market  its  services, 
and  attract  a  sufficient  subscriber  base 
to  discipline  the  market.  Although  the 
Commission  does  not  have  sufficient 
record  evidence  to  evaluate  the  likely 
development  of  the  market  in  RSAs,  the 
underlying  economics  appear  to  make  it 
unlikely  that  competition  in  RSAs  will 
evolve  in  the  near  term  to  rival  that  in 
MSAs. 

32.  Other  Issues.  Various  commenters 
discuss  the  potential  for  CMRS 
providers  to  foreclose  entry  by 
anticompetitive  warehousing  of 
spectrum.  Some  commenters  argue  that 
it  is  unlikely  that  carriers  have  an 
incentive  to  warehouse  spectrum 
because  the  cost  of  acquiring  spectrum 
and  meeting  the  Commission's  buildout 
requirements  is  high.  Other 
conunenters,  however,  argue  that  CMRS 
providers  have  an  incentive  to 
warehouse  spectnun  either  by 


purchasing  more  spectrum  than  can  be 
used  or  by  investing  in  inefficient 
technologies.  Even  if  a  carrier  did  not 
deliberately  set  out  to  foreclose 
competition,  one  commenter  contends 
that  the  profits  from  doing  so  may  be  an 
attractive  side 'effect  of  spectrum 
aggregation.  The  Commission  does  not 
have  evidence  that  firms  are  currently 
holding  excess  spectrum  in  order  to 
deter  entry  or  that  the  benefits  of 
excluding  competitors  would  exceed  the 
cost  of  acquiring  spectrum  and  the  free- 
rider  problem  of  several  incumbents 
benefiting  bom  one  incumbent's 
expenditure.  However,  it  is  at  least  a 
threshold  possibility  that  because  the 
supply  of  suitable  spectrum  is  limited, 
firms  in  CMRS  markets  might  choose  to 
overinvest  in  spectrum  in  order  to  deter 
entry,  depending  on  the  costs  of  doing 
so. 

33.  One  commenter  also  suggests  that 
collusion  among  CMRS  providers  may 
warrant  ongoing  consideration.  It  notes 
that  pricing  plans  for  CMRS  offerings 
are  similar  among  the  national  carriers, 
and  price  comparisons  of  these  plans 
can  easily  be  performed,  facilitating 
price  coordination.  Further,  the 
commenter  argues  that  experience  in  the 
marketplace  shows  carriers  behaving  in 
a  largely  oligopolistic  fashion  by 
offering  largely  identical  products  at 
prices  far  above  their  marginal  costs. 
However,  another  commenter  argues 
that  anticompetitive  collusion  is 
unlikely  in  CMRS  markets  because  these 
markets  have  well-capitalized  actual 
and  potential  competitors,  and  demand 
is  increasing.  Further,  according  to  this 
conunenter,  it  is  relatively  easy  for 
existing  competitors  to  add  capacity  in 
response  to  any  price  increase,  and 
therefore  firms  cannot  profitably  reduce 
output  and  sustain  a  high  price  for  a 
significant  period  of  time.  Other 
commenters  argue  that  the  large  number 
of  competitors  and  the  complexities  of 
the  various  pricing  plans  make 
coordination  unlikely.  Although  the 
record  does  not  indicate  that  tacit 
collusion  is  occurring  or  is  likely  to 
occur.  CMRS  markets  do  meet  many  of 
the  criteria  that  make  tacit  collusion 
sustainable.  Moreover,  tacit  collusion 
becomes  more  likely  as  the  number  of 
competitors  is  reduced. 

34.  Conclusion.  In  light  of  all  the 
factors  discussed  above,  the 
Commission  finds  that  there  is 
meaningful  economic  competition  in 
CMRS  mobile  telephony  generally. 
Evidence  in  MSAs  regarding  the  current 
state  of  these  markets  clearly  shows  that 
the  presence  of  multiple  competitors  is 
effectively  restraining  prices,  promoting 
iimovation  and  diversity,  and  increasing 
output.  Based  on  the  information 
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available,  competition  in  RSAs  appears 
to  be  less  robust  than  in  MSAs.  Finally, 
to  the  extent  that  competitive  concerns 
are  raised  in  a  particular  proposed 
assignment  or  transfer  of  control 
application,  as  discussed  below,  the 
Commission  believes  they  can  be 
addressed  through  means  other  than  the 
spectrum  cap. 

C.  Repeal  and  Interim  Modification  of 
the  Spectrum  Cap  1 

35.  Currently,  the  Commission 
evaluates  the  competitive  effects  of  the 
acquisition  of  CMRS  spectrum  primarily 
through  the  general  application  of 
numerical  thresholds  such  as  the 
spectrum  cap.  The  Commission  could, 
however,  fulfill  its  duties  luider  section 
310(d)  and  other  statutory  provisions 
through  case-by-case  review  of 
individual  transactions.  In  light  of  its 
finHing  of  meaningful  economic 
competition  above,  the  Commission 
condudes  that  long-term  retention  of 
the  spectrum  cap  rule  is  no  longer 
necessary  in  the  public  interest,  and  it 
therefore  moves  to  repeal  that  rule.  At ' 
the  same  time,  it  concludes  that  it  is 
necessary  in  the  public  interest  to  retain 
the  rule  for  a  limited  transition  period 
to  allow  the  market  to  adjust  and  enable 
the  Commission  to  consider  guidelines 
for  case-by-case  review  of  CMRS 
spectrum  aggregation  transactions. 
Finally,  dining  the  transition  period,  the 
Commission  modifies  the  rule  by 
increasing  the  spectrum  cap  to  55  MHz 
in  all  areas. 

1.  Move  From  Prophylactic  Rule  to 
Case-by-Case  Review 

36.  Background.  With  respect  to  the 
appropriate  regulatory  tool  for 
reviewing  potential  effects  on 
competition  in  CMRS  markets, 
proponents  of  the  current  spectrum  cap 
generally  fovor  a  bright-line  approach, 
arguing  that  a  bright  line  promotes 
r^ulatory  certainty  and  significantly 
reduces  the  processing  time  of  transfer 
and  assignment  applications.  One 
proponent  argues  that  determining  how 
to  apply  the  rule  in  a  particular  case  is 
easiw  than  gathering  the  information 
that  transacting  parties  may  be  required 
to  submit  under  a  case-by-case 
approach,  suchas potentially  sensitive 
customer  and  market  share  information. 
Generally,  opponents  of  the  current 
spectrum  cap  argue  that  case-by-case 
review  is  preferable  to  a  prophylactic 
approach  because  the  caae-by-case 
approach  is  more  flexible  and  reduces 
the  possibility  of  blocking  transactions 
that  are  actually  in  the  public  interest 
or,  alternatively,  permitting  transactions 
diat  are  not  in  the  public  interest. 


37.  Discussion.  The  Commission 
concludes  that  it  is  appropriate  to  move 
in  the  very  near  future  from  reliance  on 
a  prophylactic  rule  of  general 
application  to  pure  case-by-case  review. 
In  assessing  the  choice  of  an  appropriate 
tool,  the  Commission  recognizes  that 
different  costs  and  benefits  can  be 
associated  with  bright-line  ndes  and 
case-by-case  review  with  respect  to 
degree  of  flexibility,  predictability  of    . 
outcome,  likelihood  of  rejecting 
beneficial  (or  approving  harmful) 
transactions,  ability  to  account  for  the 
particular  attributes  of  a  transaction  or 
market,  speed  of  decision-making,  and 
resomce  demands  on  the  Commission 
and  carriers. 

38.  On  bsdance,  and  in  light  of  the 
growth  of  both  competition  and 
consumer  demand  in  CMRS  markets, 
the  Commission  concludes  that  case-by- 
case  review,  accompanied  by 
enforcement  of  sanctions  in  cases  of 
misconduct,  is  now  preferable  to  the 
spectrum  cap  rule  because  it  gives  the 
Commission  flexibility  to  reach  the 
appropriate  decision  in  each  case,  on 
the  basis  of  the  particular  circumstances 
of  that  case.  The  development  of 
competition  among  CMRS  carriers  since 
the  1999  biennial  review  is  an  important 
factor  underlying  this  conclusion.  The 
Commission  is  persuaded  that 
competition  is  now  robust  enough  in 
CMRS  markets  that  it  is  no  longer 
appropriate  to  impose  overbroad,  a 
priori  limits  on  spectrum  aggregation 
that  may  prevent  transactions  that  are  in 
the  public  interest.  As  discussed  below, 
the  Commission  commits  itself  to 
increasing  Commission  resources 
available  to  review  spectrum 
aggregation  transactions  and  to 
considering  appropriate  guidelines  for 
review  of  future  transactions,  in  order  to 
continue  to  provide  parties  with  a 
reasonable  degree  of  certainty  and 
transparency  as  well  as  to  minimize  the 
administrative  costs  of  case-by-case 
review. 

39.  The  Commission  does  not  agree 
with  commenters  who  suggest  that  the 
spectnun  cap  rule  should  be  retained  to 
promote  technologically  efficient  use  of 
spectrum.  As  discussed  above,  the 
Commission's  purpose  in  adopting  the 
spectrum  cap  was  to  promote 
competition  in  CMRS  markets.  The 
Commission  is  not  persuaded  that  it  is 
in  the  public  interest  to  interfere  with 
the  competitive  market's  creation  of 
incentives  regarding  choice  of 
technology.  Similarly,  the  Commission 
does  not  agree  with  commenters  who 
argue  that  the  spectrum  cap  rule  should 
be  retained  to  further  opportunities  for 
resale  or  roaming  arrangements.  The 
Conunission's  case-by-case  review  will 


allow  it  the  flexibility  to  consider  any 
such  concerns  raised  with  respect  to 
specific  applications. 

40.  The  Commission  also  is  not 
persuaded  by  argmnents  that  the 
spectrum  cap  rule  should  be  retained  to 
preserve  opportunities  for  entrepreneurs 
and  providers  of  niche  services.  As 
other  commenters  point  out,  the 
spectrum  cap  rule  does  nothing  in  and 
of  itself  to  create  opportimities  for 
entrepreneurs,  and  may  actually  harm 
small  businesses  by  limiting  their  access 
to  existing  carriers  as  sources  of  capital 
and  management  expertise. 
Furthermore,  to  the  extent  the  spectrum 
cap  does  create  some  potential 
opportunities  for  entrepreneurs,  the 
Commission  finds  this  benefit  is 
insufficient  to  outweigh  the  benefits  of 
moving  away  finm  a  bright-line  rule 
approach,  particularly  in  light  of  the 
other  tools  it  has  to  help  preserve 
opportunities  for  small  businesses — ^its 
ability  to  carry  out  case-by-case  review 
of  transactions  and  its  ability  to  shape 
the  initial  distribution  of  licenses 
through  the  service  rules  adopted  with 
respect  to  specffic  auctions.  Moreover, 
the  Commission  intends  to  take  into 
account  the  special  needs  of  small 
businesses  as  it  considers  processing 
guidelines,  and  the  Commission 
believes  that  individualized  review  will 
benefit  small  businesses  as  well  as  large. 

41.  Finally,  the  Conunissfon  notes  the 
arguments  of  several  parties  that,  if  it 
eliminates  or  increases  the  spectrum 
cap,  it  should  take  certain  other  actions 
to  ensure  competition  io  all  segments  of 
the  CMRS  marketplace,.  The  merits  of 
these  proposals  are  beyond  the  scope  of 
this  proceeding,  irrespective  of  the 
Commission's  decisions  today  with 

.  regard  to  the  spectrum  cap;  however, 
the  Commission  notes  that  a  flexible 
case-by-case  approach  will  allow  it  to 
consider  specific  circiunstances  and 
impacts  of  individual  applications. 

2.  Case-by-Case  Review 

42.  The  public  policy  objectives  that 
the  Commission  first  articulated  in  1994 
with  respect  to  review  of  CMRS 
spectrum  acquisitions  remain  applicable 
today.  The  spectrum  cap  rule  was 
originally  designed  to  "discourage 
anticompetitive  behavior  while  at  the 
same  time  maintaining  incentives  for 
innovation  and  efficiency."  The 
Commission  has  also  stated  that  the 
spectrum  cap  promotes  competition  in 
CMRS  markets,  allows  efficient 
administration  of  CMRS  spectrum 
acquisitions,  and  provides  regulatory 
certainty  to  the  marketplace.  Although 
the  Commission  decides  today  that  tibe 
spectrum  cap  rule  is  no  longer  necessary 
in  the  public  interest,  it  must  still 
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achieve  the  objectives  that  the  spectrum 
cap  was  intended  to  promote.  The 
Coiomission  believes  that  these 
objectives  can  now  be  better  achieved  in 
the  context  of  secondary  market 
transactions  through  case-by-case 
review,  properly  performed. 
Furthermore,  to  the  extent  that  the 
initial  distribution  of  spectnun  through 
auction  is  an  issue  in  the  futiue,  that  is 
also  amenable  to  case-by-case  review,  in 
the  sense  that  the  Commission  can 
shape  the  initial  distribution  through 
the  service  rules  adopted  with  respect  to 
specific  auctions. 

43.  With  or  without  the  spectrum  cap 
rule,  the  Commission  has  an  obligation 
to  ensure  that  acquisitions  of  CMRS 
spectrum  do  not  have  anticompetitive 
effects  that  render  them  contrary  to  the 
public  interest.  Specifically,  section 
310(d)  of  the  Communications  Act 
requires  the  Commission  not  to  approve 
any  transfer,  assignment,  or  disposal  of 
a  license,  or  attendant  rights  unless  it 
finds  that  the  public  interest, 
convenience,  and  necessity  will  be 
served  thereby;  Moreover,  although 
strong  competitive  forces  are  evident  in 
today's  CMRS  industry,  the  Commission 
recognizes  the  possibility  that 
significant  additional  consolidation  of 
control  over  spectrum  could  have 
serious  anticompetitive  effects.  Thus, 
the  Commission  intends  to  perform 
case-by-case  review  of  CMRS  spectrum 
aggregation  transactions  in  order  to 
fulfill  its  statutory  mandates  to  promote 
competition,  ensiue  diversity  of  license 
holdings,  and  manage  the  spectnun  in 
the  public  interest.  47  U.S.C.  301,  303, 
309(j),  310(d).  The  Commission 
determines  that,  in  order  to  ensure  that 
this  review  is  performed  in  a  manner 
that  serves  the  public  interest,  it  is 
necessary  to  retain  the  spectrum  cap 
nile  until  January  1,  2003,  to  enable  the 
Commission  and  the  market  to  prepare 
for  case-by-case  review,  including  the 
Commission's  consideration  of 
processing  and/or  substantive 
guidelines  for  this  process. 

44.  Performing  Case-by-Case  Review. 
Although,  the  Commission  determines 
that  long-term  retention  of  the  spectrum 
cap  rule  is  no  longer  necessary  to  serve 
the  procompetitive  purposes  for  which 
it  was  adopted,  it  recog^iizes  that 
application  of  this  prophylactic  rule  has 
conferred  certain  advantages.  In 
particular,  the  spectrum  cap  rule  has 
provided  parties  writh  guidance 
regarding  what  transactions  the 
Commission  would  likely  consider  to  be 
in  the  public  interest,  enabled  parties  to 
structure  their  transactions  to  fall  vnthin 
the  rule,  and  provided  processing 
guidance  for  Commission  staff.  From 
August  2000  to  August  2001.  the 


Wireless  Telecommunications  Bureau 
disposed  of  assignments  and  transfers  of 
control  involving  approximately  1,305 
licenses  (other  than  pro  forma 
applications)  currentiy  covered  by  the    - 
CMRS  spectrum  cap.  The  overwhelming 
majority  of  these  transfers  and 
assignments  were  processed  within 

ninety  days. 
45.  If  it  were  to  repeal  the  spectrum 

cap  immediately,  without  anything 
further,  the  Commission  would  have 
neither  objective  guidelines  nor  a  body 
of  precedent  to  guide  the  review 
process.  Therefore,  the  Commission 
would  run  the  risks  both  that  its  review 
would  fail  to  produce  accurate  and 
consistent  results,  and  that,  without 
benefit  of  either  objective  standards  or 
directiy  applicable  precedent, 
applications  would  not  be  decided  on  a 
timely  basis.  To  perform  meaningful 
and  timely  review  of  spectrum 
aggregation  transactions  without  the 
spectrum  cap,  the  Commission  may 
need  to  develop  effective  guidelines  for 
this  process,  as  well  as  ensure  that 
sufficient  resources  are  devoted  to  the 
task.  One  commenter  emphasized  the 
importance  of  regulatory  certainty  and 
speed  of  review  to  enable  them  to  plan 
efficientiy,  invest  with  confidence,  and 
reassure  providers  of  capital.  A 
transition  period  is  necessary  so  that  the 
Commission  can  continue  to  meet  these 
needs. 

46.  As  it  develops  the  contours  of  its 
case-by-case  regime  during  the 
transition  period,  the  Commission  will 
consider  what  form  of  guidelines  might 
best  balance  the  virtues  of  certainty  and 
flexibility  in  this  review  process.  For 
example,  procedural  guidelines  could 
specify  timing  benchmarks  and  the 
types  of  information  that  applicants  will 
be  expected  to  provide.  It  may  also  be 
useful  to  applicants  and  Commission 
staff  to  identify  substantive  factors  and 
benchmarks  that  would  make  the 
Commission  more  or  less  likely  to  take 
a  closer  look  at  a  proposed  transaction. 
For  example,  some  of  these  factors 
could  track  those  in  the  DOJ/FTC  Merger 
Guidelines,  such  as  measures  of 
concentration  in  a  market.  One 
commenter  argues  that,  to  the  extent  the 
Commission  develops  internal 
processing  guidelines  for  evaluating 
wireless  transactions,  "it  should  look  to 
the  same  criteria  used  by  [DOJ]  in  its 
antitrust  analysis — the  Merger 
Guidelines,  and  rely  on  the  kind  of 
information  and  methodologies  utilized 
by  DOJ  in  conducting  its  com[>etition 
analyses."  The  Commission  also  will 
consider  the  most  appropriate  process 
for  developing  potential  guidelines, 
including  whether  notice  and  comment 
procedures  are  necessary  or  helpful.  The 


Commission  emphasizes,  however,  that 
it  does  not  intend  to  adopt  guidelines  to 
reinstate  a  bright-line  rule. 

47.  Relationship  of  Commission's  and 
DOJ's  Processes.  WiUi  respect  to 
competitive  issues,  applicants  may 
currentiy  be  required  to  satisfy  both  the 
Commission's  review  process  and  that 
of  DOJ.  (DOJ  investigates  proposed 
mergers  and  acquisitions  to  determine 
whether  they  may  substantially  affect 
competition  under  sections  1  and  2  of 
the  Sherman  Antitrust  Act  (15  U.S.C. 
1-2)  and  section  7  of  the  Clayton  Act 
(15  U.S.C.  18)).  In  the  NPRM,  die 
Commission  asked  whether,  and  under 
what  circumstances,  in  its  review  of 
transfer/assignment  applications  it 
should  defer  to  DOJ's  review  of 
competitive  issues  in  a  transaction.  A 
number  of  parties,  generally  those  that 
favor  retaining  the  spectrum  cap,  argue 
that  the  Commission  cannot  leave  all 
competitive  review  of  CMRS  markets  to  - 
DOJ.  One  commenter  argues  that  the 
Commission  bears  a  special 
responsibility  under  the 
Communications  Act  for  CMRS  markets, 
different  from  the  antitrust  authority  of 
DOJ  under  the  antitrust  statutes.  Unlike 
DOJ  or  FTC,  the  commenter  asserts,  the 
Commission  is  under  explicit  statutory . 
mandates  to  promote  economic 
opportunity;  avoid  excessive 
concentration  of  licenses  and 
disseminate  licenses  among  a  wide 
variety  of  applicants;  foster  rapid 
deployment  of  new  technologies, 
products,  and  services  that  benefit  the 
public;  and  promote  the  efficient  use  of 
the  spectrum.  Further,  the  commenter 
argues  that  the  Communications  Act 
obligates  the  Commission  to  promote 
competition,  while  DOJ  is  authorized 
only  to  stop  proposed  transactions  that 
would  substantially  lessen  competition. 
Therefore,  the  commenter  argues,  the 
Commission  has  an  independent  role  in 
competitive  review  and  is  not 
duplicating  the  work  of  the  antitrust 
agencies  by  performing  competitive 
analysis. 

48.  Another  commenter  argues  that 
the  Commission  has  authority  to 
prevent  certain  anticompetitive 
acquisitions  that  DOJ  does  not,  such  as' 
the  acquisition  of  licenses  at  auction, 
license  swaps,  and  spectrum  leases. 
Further,  the  commenter  argues  that  the 
Commission  has  an  independent 
responsibility  to  review  competitive 
efiiects  of  transactions  because  DOJ's 
review  standard  does  not  encompass 
overall  public  interest  considerations. 
Another  commenter^argues  that  the 
Commission  should  continue  to  analyze 
the  competitive  effects  of  license 
transfers  and  assignments  because  many 
transactions  foil  below  the  reporting 
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threshold  of  the  Hart-Scott-Rodino 
Antitrust  hnprovements  Act  of  1976,  as 
amended  (HSR)  (15  U.S.C.  18(a))  and,  in 
light  of  the  recent  increase  in  these 
thresholds,  fewer  transactions  are  now 
reportable  than  before.  Pursuant  to  15 
U.S.C.  18(a),  premerger  notification  is 
required  if  a  transaction  meets  either  of 
two  thresholds:  (1)  one  of  the  parties  to 
the  transaction  has  annual  sales  or 
assets  of  more  than  $100  million  and  the 
other  party  $10  million,  and  as  a  result 
of  the  acquisition,  the  acquiring  person 
will  hold  voting  securities  or  assets 
worth  in  the  aggregate  more  than  $50 
million;  or  (2)  the  total  value  of  the 
transaction  exceeds  $200  million. 
Further,  the  commenter  argues  that  DOJ 
has  limited  resources,  residting  in 
review  of  only  a  subset  of  the 
transactions  reported  under  HSR  and 
virtually  none  of  the  transactions  that 
need  not  be  reported. 

49.  Some  parties  that  favor 
eliminating  the  spectrum  cap  argue  that 
the  Commission's  competitive  analysis 
duplicates  review  by  DOJ  and,  therefore, 
is  unnecessary  and  creates  delay  and 
uncertainty.  These  parties  generally 
believe  that  the  Commission  should 
review  transfers  and  assignments  only 
pursuant  to  specific  obligations  imposed 
by  the  Communications  Act,  e.g.,  the 
public  interest  standard  of  section 
310(d)  and  for  compliance  with 
Commission  rules,  and  th^  competitive 
review  of  CMRS  transactions  should  be 
performed  exclusively  by  the  antitrust 
agencies.  Another  commenter  argues 
that  DOJ  is  better  equipped  than  the 
Commission  to  investigate  competitive 
harm,  but  that  section  310(d)  of  the 
Communications  Act  provides  the 
means  for  the  Commission  also  to 
investigate  competitive  issues  as  a 
supplement  to  DOJ's  responsibilities. 

50.  Discussion.  The  Commission  finds 
that,  under  the  statutory  regime  set  out 
by  Congress,  the  Commission  has  an 
obligation,  distinct  from  that  of  DOJ,  to 
consider  as  part  of  the  Commission's 
public  interest  review  the 
anticompetitive  effects  of  acquisitions  of 
CMRS  spectrum,  including  those  that 
occur  in  the  secondary  market.  The  U.S. 
Covat  of  Appeals  for  the  District  of 
Columbia  Circuit  has  found  that  the 
Commission  must  consider  antitrust  and 
competition  effects  in  making  its  public 
interest  determinations  imder  the 
Conmumications  Act  United  States  v. 
FCC  (652  F.2d  72  (D.C.  Or.  1980)). 

51.  Further,  the  Commission's 
independent  statutory  obligations  in 
this  area  are  sufficiently  d^Bferent  from 
those  of  DOJ  that  it  would  be  difficult 
for  the  Commission  to  fulfill  them  were 
it  to  defer  generally  to  competitive 
assessments  made  by  DOJ.  For  example, 


the  Commission's  unique  spectrum 
management  responsibilities,  including 
those  under  47  U.S.C.  151,  301,  303,  and 
309(j),  are  affected  by  the  level  of 
competition  that  exists  in  CMRS 
markets.  In  addition,  while  the 
Commission  has  never  chosen  to 
exercise  it,  the  Commission  has 
independent  authority  under  sections  7 
and  11  of  Clayton  Act  (15  U.S.C.  18, 
21(a))  to  disapprove  the  acquisition  of 
common  carriers  engaged  in  wire  or 
radio  communications  or  radio 
transmissions  of  energy  in  any  line  of 
commerce  in  any  section  of  the  country 
where  the  effects  of  such  an  acquisition 
may  substantially  lessen  competition,  or 
tend  to  create  a  monopoly. 

52.  There  are  also  sigmficant 
differences  between  the  two  agencies' 
procediual  responsibilities.  Unlike  DOJ, 
the  Commission  has  an  independent 
statutory  obligation  to  make  a  public 
interest  determination  that  is  judicially 
reviewable,  on  the  record,  pursuant  to 
the  APA.  with  regard  to  all  applications 
for  transfer  or  assignment  of  licenses.  By 
contrast,  DOJ  does  not  review  all  CMRS- 
related  transactions,  is  permitted  to 
exercise  prosecutorial  discretion  in 
choosing  which  cases  to  pursue,  and  is 
not  required  to  state  the  reasons  that 
imderlie  its  decision  to  abandon 
individual  cases.  Were  the  Commission 
to  defer  all  competitive  review  to  DOJ, 

it  would  sometimes  be  compelled  to 
defer  to  DOJ's  silence  on  particular 
matters,  providing  no  basis  for  judicial 
review. 

53.  It  may,  however,  be  appropriate 
for  the  Commission  to  rely,  at  least  in 
part,  on  DOJ's  analysis  in  certain  cases 
where  EKDJ  has  fully  examined  the 
competitive  effects  of  a  particular 
acquisition  and  determined  its  effect  on 
the  relevant  market(s) — for  example, 
cases  where  DOJ  and  the  transacting 
parties  have  entered  into  a  Consent 
£)ecree.  The  Commission  intends  during 
its  transition  period  to  case-by-case 
review  to  explore  appropriate 
circumstances  in  which  it  might  either 
rely  on  EKDJ's  conclusions  or  engage  in 
greater  coordination  with  DOJ  with 
respect  to  these  issues  so  as  to  minimize 
duplication  of  effort  between  the 
agencies,  process  applications  as 
efficiently  as  possible,  and  minimize  the 
burden  on  applicants  for  Commission 
approval  of  transfers  and  assignments. 

54.  Transition  Period.  The 
Commission  concludes  that  a  transition 
period,  pursuant  to  which  a  modified 
spectrum  cap  will  remain  in  effect  until 
January  1,  2003,  is  in  the  public  interest 
so  that  applicants  and  the  Commission 
can  prepare  for  case-by-case  review  of 
all  transactions.  In  addition  to  giving  the 
Commission  the  opportunity  to  consider 


guidelines,  a  transition  period  will  also 
help  carriers  prepare  for  the  additional 
burdens  that  case-by-case  review  could 
impose  on  their  resources.  In  particular, 
the  Commission  believes  this 
preparation  may  be  especially  important 
for  small  businesses.  While  the 
Commission  believes  that  opportunities 
for  small  businesses  can  be  fully 
protected  through  a  case-by-case 
approach,  the  Commission  recognizes 
that  advancing  one's  positions  in  a  case- 
by-case  regime  could  require  the 
preparation  of  more  detailed 
applications,  which  could  require 
resources  that  small  businesses  may  not 
be  immediately  prepared  to  commit.  In 
addition,  regulatory  certainty  and  speed 
of  processing  are  likely  to  be 
particularly  important  to  small 
businesses,  which  typically  are  less  able 
to  withstand  extended  or  costly 
administrative  processes.  This  demand 
for  resources  woiild  be  especially  great 
if  the  Commission  were  to  change 
immediately  to  a  case-by-case  process 
without  first  considering  efiiective 
standards  and  procedures.  The 
Commission  intends  to  take  the  special 
needs  of  small  businesses  into  accoimt 
in  considering  its  guidelines  for  the 
review  of  CKflRS  spectrum  acquisitions. 

55.  At  the  same  tiine,  the  Commission 
finds  that  in  the  interim,  continued 
application  of  the  spectrum  cap, 
modified  as  discussed  below,  will  not 
result  in  significant  distortions  in  the 
market  or  delay  in  the  introduction  of 
beneficial  services.  In  fact,  in  only 
relatively  few  instances  is  any  party  at 
the  spectrum  cap.  (In  the  fifty  most 
popiilous  MSAs,  Commission  records 
indicate  that  in  only  four  instances  is  a 
carrier  currently  at  the  spectrum  cap, 
and  in  a  survey  of  eighty  sample  RSAs 
the  Commission  found  only  seven 
instances  of  a  party  reaching  the  cap.) 
The  Commission  believes  increasing  the 
spectrum  cap  to  55  MHz  will  provide  a 
meaningful  margin  to  relieve  capacity 
constraints  that  some  carriers  may  face 
now  or  are  likely  to  encoimter  within 
the  next  fourteen  months.  Thus,  the 
Commission  will  generally  presume  that 
transactions  complying  with  the  55 
MHz  spectrum  cap  will  not  cause  undue 
risk  of  market  concentration.  At  the 
same  time,  while  it  anticipates  that  most 
transactions  that  are  within  the  cap  will 
not  raise  competitive  concerns,  the 
Commission  retains  the  discretion  to 
review  the  competitive  effects  of 
transactions  that  are  within  the 
spectrum  cap  if  an  interested  party 
provides  specific  evidence  that  such  a 
transaction  will  create  an  undue  risk  of 
market  concentration,  or  if  the 
Commission  staff  independently  finds 
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such  evidence.  In  any  instance  in  which 
permitting  a  carrier  to  exceed  55  MHz 
would  be  in  the  public  interest  due  to 
capacity  constraints  or  otherwise,  the 
waiver  process  remains  available. 

56.  The  Commission  concludes  that 
sunsetting  the  cap  on  January  1,  2003, 
will  provide  a  sufficient  period  of  time 
for  the  Commission  and  industry  to 
prepare  for  reliance  solely  on  case-by- 
case  review  of  CMRS  spectrum 
aggregation  transactions.  Moreover,  two 
blocks  of  spectrum  that  will  be  usable 
for  CMRS  are  likely  to  be  allocated  and 
assigned  within  this  approximate 
timefi-ame  or  soon  thereafter.  First,  the 
Commission  currentiy  has  pending  a 
proceeding  in  which  it  has  proposed  to 
allocate  additional  spectrum  for  the 
provision  of  3G  and  other  advanced 
services.  3G  Notice  of  Proposed 
Rulemaking  (66  FR  7483,  January  23, 
2001),  3G  ^4emo^mdum  Opinion  and 
Order  and  Further  Notice  of  Proposed 
Rulemaking  {"M6<y')  (66  FR  47591. 
September  13.  2001)  and  ("FNPflM") 
(66  FR  47618.  September  13. 2001).  3G 
First  Report  and  Order  and 
Memorandum  Opinion  and  Ofder 
("First  R&O")  (66  FR  53960,  October  25, 
2001)  and  ("AfOfrO")  (66  FR  53973. 
October  25,  2001).  Second,  30  MHz  of 
spectnmi  being  vacated  by  television 
Channels  60-69  is  scheduled  to  be 
auctioned  beginning  June  19,  2002. 
Accordingly,  the  spectrum  cap  rule  will 
cease  to  be  effective  on  Januarj'  1,  2003. 
The  Commission  believes  that  setting  a 
date  certain  for  repeal  of  this  rule 
provides  stability  to  the  market,  and  that 
this  period  gives  all  parties  sufficient 
time  to  prepare  for  the  change. 

3.  Modification  to  the  Spectrum  Cap 
During  the  Transition  PMod  ' 

57.  Having  determined  that  the  CMRS 
spectrum  cap  should  be  eliminated,  but 
that  a  transition  period  is  necessary 
before  it  switches  to  a  pure  case-by-case 
approach  to  analyzing  CMRS 
assignments  and  transfers  of  control,  the 
Commission  next  considers  whether  to 
make  changes  to  the  existing  rule  diuing 
the  transition  period.  The  Commission 
concludes  that  an  increase  in  the 
spectrum  cap  to  55  MHz  in  MSAs  is 
appropriate  at  this  time.  This 
modification  will  provide  carriers  in 
MSAs  some  additional  freedom  to 
acquire  spectrum'during  the  transition 
at  relatively  minimal  competitive  risk. 
The  Commission  also  concludes  that 
because  the  spectrum  cap  in  RSAs  is 
already  at  55  MHz,  no  modffication  in 
RSAs  is  appropriate  diuing  the  sunset 
period. 

a.  MSAs-.  58.  The  current  CMRS 
spectnun  cap  restricts  parties  to 
attributable  interests  in  45  MHz  of 


covered  spectrum  in  MSAs.  In  the 
NPRM,  the  Commission  requested 
comment  on  whether  this  threshold 
should  be  modified.  The  Commission 
first  addresses  the  efficiency  effects  of 
the  rule  and  then  addresses  the 
competitive  effects. 

59.  Efficiency  Effects  of  the  Spectrum 
Cap.  Advocates  of  raising  the  spectrum 
cap  generally  make  two  types  of 
efficiency  arguments.  The  first  is  a  long- 
run  argiunent  that  the  45  MHz  ceiling 
prevents  service  providers  firom 
achieving  minimum  efficient  scale,  i.e., 
that  level  of  output  at  which  long-run 
average  costs  reach  a  minimum.  This 
means  that  non-trivial  economies  of 
scale  are  going  unrealized.  The  second 
argiunent  is  that  in  the  short  run  under 
the  current  ceilings,  the  quantity  of 
service  demanded  exceeds,  or  will  soon 
exceed,  the  quantity  that  firms  can 
supply  efficientiy.  That  is,  demand  for 
service  is,  or  will  be,  such  that  firms 
-will  be  forced  either  not  to  offer  certain 
services  at  all,  or  to  distort  their  input 
choices  in  order  to  satisfy  demand.  This 
input  distortion,  for  example,  might 
consist  of  over-investing  in  cell-splitting 
and  smart  antennas  because  additional 
spectrum  input  cannot  be  acquired. 

60.  The  Commission  agrees  that  both 
the  short-nm  and  long-run  efficiency 
problems,  to  the  extent  they  are  present, 
would  constitute  harms  imposed  by  the 
current  rule,  and  easing  them  would  be 
a  benefit  of  raising  the  CMRS  cap.  Based 
on  the  specific  information  and  data  in 
the  record,  however,  the  Commission 
finds  that  most  providers  are  not 
constrained  today  by  the  current  cap  in 
most  markets,  and  that  it  is  unlikely  that 
total  demand  for  voice  and  data  services 
will  grow  so  rapidly  over  the  next  year 
or  two  that  capacity  constraints  will 
become  a  serious,  across-the-board 
problem  during  that  time.  The , 
Commission  also  believes  that  less  than 
45  MHz  is  required  to  achieve  minimum 
efficient  scale  in  the  provision  of  service 
today. 

61.  The  Commission  does  agree, 
however,  that  it  may  be  the  case  that 
some  carriers  are  capacity-constrained 
in  certain  urban  markets  with  high 
population  density.  And  the 
Commission  agrees  that  it  is  possible— 
if  not  likely — tiiat  demand  for  voice  and 
data  services  will  grow  so  rapidly  over 
the  next  foiuteen  months  that  the 
current  45  MHz  cap  would  cause 
significant  efficiency  costs.  Such  costs, 
of  course,  while  initially  imposed  on  the 
operators,  would  eventually  be  passed 
on  at  least  in  part  to  consumers  of 
mobile  telephony  services  in  the  form  of 
higher  prices,  poorer  service,  or  lack  of 
innovation.  An  increase  in  the  cap  to  55 
MHz,  where  it  is  now  for  rural  areas. 


can  help  to  prevent  such  potential 
efficiency  losses. 

62.  Competitive  Effects  of  Relaxing 
the  Spectrum  Cap.  There  are  several  . 
reasons  that  an  increase  in  the  cap  in 
MSAs  to  55  MHz  does  not  pose  undue 
risk  of  anticompetitive  consequences 
during  the  transition  period,  but  that 
any  greater  increase  would  run  an 
unacceptable  risk  of  significantly 
reducing  competition.  First,  a  10  MHz 
increase  in  the  cap  means  that,  as  with 
the  45  MHz  cap,  there  must  in  principle 
be  at  least  foiu  competitors  in  each 
geographic  market.  While  the  current 
cap  permits  four  competitors  with  equal 
(45  MHz)  spectrum  holdings,  the  55 
MHz  cap  will  permit  three  firms  holding 
55  MHz  and  a  fourth  holding  15  MHz. 
Although  a  firm  with  15  MHz  may  be 
capacity-constrained  in  some 
geographic  areas,  it  will  often  be  able  to 
help  discipline  its  larger  competitors. 
Second,  the  Commission  notes  that 
raising  the  cap  to  55  MHz  increases  the 
maximum  possible  input-based  HHI  by 
only  350  points,  from  2.500  to  2,850. 
While  not  insignificant,  this  increase 
appears  unlikely  to  foster  unilateral 
pricing  power  in  the  current 
marketplace.  Third,  mobile  telephony 
operators  typically  experience  high 
fixed  costs  and  low  marginal  costs  of 
production.  Low  marginal  costs  mean 
that  producers  can  potentially  achieve 
high  profits  by  reducing  their  prices, 
and  therefore  can  render  tacit 
agreements  to  charge  high  prices 
difficult  to  sustain. 

63.  The  Commission  also  notes  that, 
as  is  the  case  today,  it  reserves  the  right 
to  subject  transactions  involving 
significant  geographic  overlap  but 
resulting  in  consolidation  below  the 
new  ceiling  to  further  scrutiny.  There 
may  be  circumstances  under  which  a 
transfer  or  assignment  could  raise 
competitive  concerns  notwithstanding 
compliance  with  the  spectrum  cap,  for 
example,  elimination  of  significant 
actual  competition.  The  Commission 
will  geuOTally  presume  that  transactions 
complying  with  the  55  MHz  cap  do  not 
cause  undue  risk  of  market 
concentration  unless  specific  evidence 
to  the  contrary  is  presented  by  either 
interested  parties  or  through  review  by 
Commission  staff. 

64.  Furthermore,  any  concern  about 
the  possible  competitive  impact  of 
moderately  increased  concentration  is 
also  materially  reduced  by  the 
possibility  of  additional  adlocations  of 
spectrum  over  the  next  two  years  that 
will  greaUy  increase  the  amount  of 
spectrum  available  for  CMRS 
applications.  In  particular,  the 
Commission's  Advanced  Wireless 
Services  proceeding  is  considering 
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options  for  substantial  new  allocations 
of  spectrum  for  terrestrial,  fixed,  and 
mobile  services.  These  options  include 
the  1710-1755  MHz  band,  which  has 
already  been  transferred  from  federal 
government  use,  and  the  2110-2150, 
2160-2165  MHz  Emerging  Technologies 
band.  Licensing  of  these  bands  is  likely 
within  the  next  two  years.  Clearance  of 
incumbent  users  in  each  case  is  unlikely 
to  be  difficult,  since  they  are  primarily 
fixed  operators  and  thus  multiple 
options  for  relocation  are  available. 
Although  provision  of  service  on  these 
bands  is  not  imminent,  thei  Commission 
believes  this  quantity  of  spectrum  and 
the  relative  certainty  that  it  will  become 
available  shortly  after  the  end  of  the 
transition  period  should  meaningfully 
discourage  anticompetitive  behavior 
during  the  period. 

65.  Balancing  of  Efficiency  and 
Competitive  Effects  of  the  Spectnim 
Cap.  On  balance,  the  Commission  finds 
that  it  should  increase  the  CMRS 
spectrum  cap  to  55  MHz  in  MSAs.  The 
potential  harm  from  increasing  the  cap 
to  55.  MHz  appears  to  be  outweighed  by 
the  corresponding  potential  benefits, 
which  include  focilitating  improved 
operations,  network  design,  and 
innovation.  The  Commission  believes 
any  increase  of  less  than  10  KQiz  might 
not  provide  significant  relief  to  firms 
that  may  be  capacity-constrained, 
because  there  may  be  indivisibilities  in 
the  secondary  market  for  spectrum  that 
make  acquisition  in  increments  smaller 
than  10  MHz  unlikely.  (For  example, 
carriers  at  40  MHz  may  in  effect  be 
constrained  by  the  45  MHz  cap  because 
they  can  acquire,  at  most,  5  KOiz  of 
additional  spectrum  and  such  a  small 
block  of  spectrum  may  not  be  available.) 
Regarding  the  effect  of  mergers  or 
acquisitions  up  to  the  new  cap,  the 
Commission  notes  that  many  of  these 
may  not  be  acquisitions  of  ongoing 
businesses,  but  rather  of  bare  licenses  or 
licenses  with  only  certain  physical 
assets.  In  the  50  largest  MSAs,  for 
example,  there  is  an  average  of  roughly 
40  MHz  of  imlaunched  spectrum 
licenses.  In  the  ten  largest  MSAs,  there 
is  an  average  of  roughly  30  MHz. 
Consolidation  of  this  imused  spectrum 
into  an  existing  business  would  not 
reduce  actual  competition,  although  it 
might  have  an  effect  on  potential 
competition. 

66.  If  a  firm  is  capacity-constrained 
even  at  the  55  MHz  limit,  it  may  submit 
a  waiver  request.  We  find  that  waivers 
provide  a  reasonable  solution  for 
carriers  that  may  need  spectrum  above 
the  relaxed  spectrum  aggregation  limit 
during  the  period  until  the  rule  sunsets. 
Therefore,  to  the  extent  that  a  carrier 
can  demonstrate  that  in  a  particular 


geographic  area  the  spectrum  cap  is 
currently  having  a  significant  adverse 
effect  on  its  ability  to  provide  CMRS, 
the  Commission  will  consider  granting 
a  waiver  of  the  cap  for  that  geographic 
area.  We  urge  carriers  requesting 
waivers  to  clearly  identify  what 
additional  services  they  would  provide 
if  the  spectrum  cap  nde  were  waived, 
and  why  such  services  cannot  be 
provided  without  exceeding  the  cap.  In 
evaluating  a  waiver  request,  the 
Commission  will  also  take  into  account 
any  potential  adverse  effects  of  granting 
the  waiver,  such  as  diminution  of 
competition,  as  well  as  the  potential 
benefits  from  the  provision  of  additional 
services. 

b.  RSAs:67.  CMRS  markets  in  rural 
areas  are  significantly  different  from  the 
markets  in  urban  areas.  In  particular, 
RSAs  typically  have  many  fewer 
competitors  offering  two-way  mobile 
service,  and  many  fewer  nationwide 
service  providers,  than  do  MSAs. 
Indeed,  in  seventy-six  percent  of  RSA 
counties,  no  more  than  one  broadband 
PCS  provider  is  competing  with  the 
cellidar  incumbents  in  any  part  of  the 
coimty.  In  the  First  Biennial  Review 
Order,  the  Commission  increased  the 
spectrum  cap  to  55  MHz  in  RSAs  on  the 
ground  that  allowing  rural  cellular  and 
broadband  PCS  carriers  to  form 
partnerships  in  certain  overlapping 
areas  woidd  allow  these  carriers  to 
achieve  economies  of  scope  that  might 
facilitate  deployment,  while  entailing 
little  opportimity  cost  because  the 
economics  of  serving  nual  areas  made  it 
imlikely  that  a  large  number  of 
independent  competitors  would  emerge 
in  any  event.  In  the  NPRM,  the 
Commission  asked  whether,  in  Ught  of 
the  continued  lagging  development  of 
competition  in  rural  areas,  it  should 
consider  hurther  changes  to  the 
spectrum  aggregation  limits  in  these 
markets.  In  particular,  the  Commission 
asked  conunenters  to  describe  any 
benefits  to  rural  customers  that  had 
accrued  from  the  previous  increase  in 
the  spectrum  cap  in  terms  of  lower 
prices,  availability  of  digital  services,  or 
otherwise. 

68.  Some  conunenters  argue  that  the 
spectrum  cap  inhibits  competition  in 
rural  areas  due  to  the  high  cost  (A 
providing  service  across  large 
geographic  areas,  and  that  the  most  cost- 
effective  means  of  bringing  broadband 
PCS  and  SMR  services  to  rural 
subscribers  is  to  provide  existing  rural 
cellular  providers  the  ability  to  acquire 
additional  spectrum  to  ofiier  such 
services.  Another  commenter,  on  the 
other  hand,  argues  that  removal  of  the 
spectrum  cap  in  rural  markets  is  likely 
to  reduce  competition  and  increase 


costs  of  mobile  wireless  service  in  those 
areas,  given  the  smaller  number  of 
competitors  in  rural  areas.  Others  argue 
that  spectrum  in  rural  areas  is  currently 
going  unused,  and  that  if  the  spectrum 
cap  and  cellular  cross-interest  rules  are 
eliminated,  the  Commission  should  take 
other  actions  to  ensure  that  small  rural 
companies  have  the  ability  to  obtain 
spectrum  and  that  consumers  in  rural 
areas  have  access  to  advanced  services. 

69.  Based  on  the  record  before  it,  the 
Commission  concludes  that,  given  the 
market  conditions  prevailing  in  rural 
areas  during  the  transition  period,  55 
MHz  remains  the  appropriate  level  for 
the  spectrum  cap  in  these  areas  until  the 
cap  is  eliminated  in  favor  of  case-by- 
case  review.  Given  the  smaller 
population  and  demand  for  service  in 
RSAs,  it  is  highly  unlikely  that  the 
current  spectrum  cap  is  causing  any 
capacity  constraint  or  similar 
inefficiency.  The  Commission  therefore 
concludes  that  during  the  sunset  period 
it  should  continue  to  keep  the  spectrum 
cap  at  55  MHz  in  RSAs. 

D.  Partial  Repeal  of  the  Cellular  Cross- 
Interest  Rule 

70.  In  the  NPRM,  the  Commission 
sought  comment  on  the  possible  repeal 
of  the  cellidar  cross-intetest  rule. 
Alternatively,  it  asked  whether  the  rule 
could  be  modified  so  that  it  would  not 
apply  in  certain  circumstances  in  which 
other  regulations  would  provide 
adequate  safeguards.  The  Commission 
suggested  the  possibility  of  continuing 
to  apply  the  rule  only  in  markets  where 
there  are  a  limited  niimber  of 
competitors  to  the  existing  cellular 
providers.  Accordingly,  the  Commission 
sought  comment  on  whether  there  was 

a  need  to  maintain  any  cellular-specific 
restrictions  in  more  urban  areas,  where 
there  are  generally  a  larger  number  of 
competitive  choices  for  consiuners. 
While  noting  that  cellular  providers 
maintained  large  market  shares  in 
MSAs,  the  Commission  asked  whether 
cellular/cellular  combinations  remain 
more  anticompetitive  than  cellular/PCS 
or  PCS/PCS  combinations  in  MSAs. 
Conunenters  were  asked  to  provide 
empirical  evidence  and/or  studies  on 
the  relative  ccHnpetitive  and  buildout 
status  of  cellidar,  SMR.  and  broadband 
PCS  carriers  on  a  market-by-market  as 
well  as  comprehensive  basis. 

71.  The  majority  of  conunenters  who 
address  the  issue  recommend 
elimination  of  the  cellular  cross-interest 
rule,  particularly  in  MSAs.  Some  argue 
that  the  rule  should  be  eliminated  in  its 
entirety.  These  conunenters  argue  that 
the  rule  is  unnecessary,  outdated,  and 
inequitable,  noting  that  PCS  licensees  ' 
are  not  subject  to  a  similar  rule. 
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Moreover,  they  argue  that  meaningful 
competition  now  exists  and  the  rule  is 
not  necessary  to  prevent  harmful 
consolidation.  Another  commenter 
argues  that,  if  the  spectrum  cap  rule  is 
retained,  the  cellular  cross-interest  rule 
should  be  eliminated  in  MSAs.  though 
retained  in  RSAs^,  because  in  most 
MSAs,  consumers  have  numerous 
choices.  One  commenter  argues  that  the 
cross-interest  rule  remains  a  valuable 
competitive  safeguard,  particularly 
because  there  are  still  cellular  markets 
in  rural  areas  in  which  no  broadband 
PCS  provider  has  initiated  service. 
Others  argue  that  in  the  event  that  the 
spectrum  cap  or  cellular  cross-interest 
rules  are  modified  or  eliminated,  the 
Commission  must  take  other  actions  to 
ensure  opportimities  for  small 
businesses  and  provision  of  service  to 
underserved  areas. 

1.  Elimination  of  Cellular  Cross-Interest 
Restriction  in  MSAs 

72.  The  Commission  concludes  that 
the  cellular  cross-interest  rule  is  no 
longer  necessary  in  luban  markets, 
given  the  presence  of  numerous 
competitive  choices  for  consumers  in 
such  markets.  The  Commission 
therefore  repeals  the  rule  in  MSAs  in 
order  to  provide  relief  from  capacity 
constraints  and  in  recognition  of  the  fact 
that  the  cellular  incumbents  in  MSAs  no 
longer  enjoy  significant  first-mover 
advantages.  Unlike  the  case  of  the 
spectrum  cap,  the  Commission  finds 
that  no  transition  period  is  necessary  to 
eliminate  the  cellular  cross-interest 
restriction  in  MSAs. 

73.  In  the  First  Biennial  Review  Order, 
the  Commission  concluded  that  the 
cellular  cross-interest  rule  was  still 

•  necessary,  given  the  strong  market 
position  held  by  the  two  cellular 
carriers  in  virtually  all  markets.  The  two 
cellular  carriers  held  the  vast  majority  of 
subscribers  in  all  markets  and  were  the 
only  providers  of  mobile  telephony 
service  in  many  markets.  The 
Commission  therefore  found  that  the 
rule  was  still  needed  to  prevent  these' 
•  ihciunbents  bom  merging  or  having 
significant  cross-ownership  interests. 
The  Commission  recognized,  however, 
that  the  cellular  carriers'  relative  market 
position  was  diminishing  in  certain 
markets  as  broadband  PCS  and  digital 
SMR  service  providers  attracted  more 
subscribers  and  began  service  in  more 
areas  of  the  country,  particularly  urban 
markets.  The  Commission  then  noted 
that  it  would  reassess  the  need  for  a 
separate  cellular  cross-interest  nde  as 
part  of  its  year  2000  biennial  review,  by 
which  time  it  expected  that  the  market 
positions  of  the  two  cellular  carriers  and 


broadband  PCS  and  digital  SMR  service 
providers  would  have  narrowed  further. 
74.  The  Commission  finds  today  that 
cellular  carriers  no  longer  possess 
market  power  in  MSAs,  and  that  the 
services  offered  by  cellular  and 
broadband  PCS  providers  in  these 
markets  are  indistinguishable  to 
consumers.  In  MSAs,  eighty-six  percent 
of  counties  have  four  or  more  facilities- 
based  CMRS  providers  that  are  offering 
service  in  some  part  of  the  county.  Forty 
of  the  fifty  most  populous  MSAs  have 
six  nationwide  carriers  ^  counting 
Nextel.  with  the  remaining  ten  MSAs 
having  five  nationwide  carriers.  The 
significant  drop  in  HHl  calculations 
based  on  estimated  subscribers  in  the 
top  twenty-five  MSAs  from  January 
1999  to  January  2001  is  further 
indication  that  any  market  power  that 
cellular  carriers  may  have  been  able  to 
exercise  in  the  past  has  diminished  in 
these  urban  markets.  Moreover,  the 
cellular  providers'  share  of  mobile 
telephony  nationwide  had  declined  to 
seventy  percent  by  the  end  of  2000.  In 
addition,  most  cellular  carriers  in  MSAs 
have  deployed  digital  technology 
extensively  throughout  their  networks, 
and  from  a  customer's  perspective,' 
digital  service  in  the  cellular  band  is 
virtually  identical  to  digital  service  in 
the  PCS  band. 

75.  Accordingly,  the  Commission 
finds  no  reason  to  view  the  combination 
of  cellular  licensees  in  these  markets 
less  favorably  than  combinations  of 
other  CMRS  licensees.  Moreover, 
because  the  Commission  finds  that 
combinations  of  cellular  carriers  in 
MSAs  are  not  presumptively 
anticompetitive  today,  and  because 
restrictions  on  such  combinations  may 
be  contributing  to  capacity  constraints, 
it  would  be  inappropriate  to  continue 
applying  this  rule  on  a  transitional 
basis. 

2.  Retention  of  Cellular  Cross-Interest 
Restriction  in  RSAs 

76.  The  Commission  concludes, 
however,  based  on  the  record  before  it. 
that  it  would  not  be  appropriate  at  this 
time  to  eliminate  the  cellular  cross- 
interest  rule  in  nual  markets.  The 
Commision  therefore  retains  the  rule  in 
RSAs,  subject  to  waiver  of  the 
prohibition  where  it  is  shown  that  the 
proposed  cross-interest  would  not  create 
a  significant  likelihood  of  substantial 
competitive  harm.  The  Commission 
will,  however,  reassess  the  need  for  a 
cellular  cross-interest  restriction  in 
RSAs  as  part  of  its  next  biennial ^view 
in  2002,  by  which  time  the  Commission 
may  have  more  comprehensive 
information  regarding  the  state  of 
competition  in  rural  markets. 


77.  CMRS  markets  in  rural  areas  are 
different  from  the  markets  in  urban 
areas,  in  that,  generally,  the  cellular 
providers  seem  to  enjoy  first-mover 
advantages  and  to  dominate  the 
marketplace.  In  seventy-six  percent  of 
RSA  counties,  no  more  than  one 
broadband  PCS  provider  is  competing 
with  the  cellular  incumbents  in  any  part 
of  the  county.  Indeed,  fifty-six  percent 
of  RSA  counties  have  two  or  fewer 
facilities-based  providers  of  mobile 
telephony  offering  service,  presumably 
in  most  instances  the  two  cellular 
licensees.  In  addition,  it  is  the 
Commission's  understanding  that,  in 
some  areas,  any  competitors  to  the 
cellular  incumbents  are  serving  only  a 
small  portion  of  the  county,  particularly 
in  the  western  United  States,  where 
many  states  have  large  rural  counties.  It 
is  also  significant  that  cellular  carriers 
still  control  70  percent  of  mobile 
telephony  markets  nationwide  as  of 
year-end  2000,  and  this  share  is  likely 
to  be  smaller  in  MSAs  and  larger  in 
RSAs.  In  the  absence  of  a  record  to  the 
contrary,  these  facts  suggest  that  the 
cellular  carriers  generally  dominate  the 
rural  markets.  Moreover,  due  to  the 
economics  of  serving  rural  areas, 
potential  entry  by  new  competitors  is 
likely  to  be  difficult.  Thus,  based  on  the 
record  in  this  proceeding,  it  appears  that 
a  combination  of  interests  in  cellular 
licensees  in  nual  areas  would  more 
likely  result  in  a  significant  reduction  in 
competition.  In  this  regard,  the 
Commission  notes  that  unlike  the 
spectrum  cap  rule,  the  cellular  cross- 
interest  rule  addresses  not  the 
aggregation  of  spectrum,  but  the 
competitive  position  of  the  two  cellular 
licensees.  Without  more  comprehensive 
information  in  the  record,  however,  the 
Commission  is  unable  to  conclude  that 
repeal  of  the  cellular  cross-interest  rule 
in  RSAs  is  appropriate  at  this  time. 
78.  In  addition,  the  cellular  cross- 
interest  nde  in  RSAs  is  well  tailored  to 
the  harm  that  it  seeks  to  prevent. 
Because  the  rule  places  cellidar  carriers 
in  RSAs  under  no  special  constraints  in 
obtaining  PCS  spectrum,  and  in  most 
RSAs  there  is  ample  unused  PCS 
spectrum  available,  the  rule  does  not 
prevent  cellular  carriers  from  increasing 
their  capacity  or  offering  advanced 
services.  The  ability  of  cellular  carriers 
in  rural  areas  to  obtain  PCS  s|}ectnun 
may  provide  an  additional  opportunity 
to  consumers  in  RSAs  to  have  access  to 
the  same  advanced  services  offered  to 
consumers  in  MSAs.  The  Commission 
therefore  concludes  that  it  should 
continue  to  forbid  a  cellular  licensee  in 
an  RSA  from  holding  an  attributable 
interest  in  the  cellular  licensee  on  the 
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other  channel  block  in  an  overlapping 
CGSA.  To  the  extent  that  it  can  be 
shown  that  an  RSA  exhibits  market 
conditions  under  which  a  specific 
cellular  cross-interest  would  not  create 
a  significant  likelihood  of  substantial 
competitive  harm,  such  a  situation  can 
be  addressed  through  waiver  of  the 
cross-interest  prohibition. 

79.  Further,  the  Commission  rejects 
one  commenter's  arguments  that  the 
benchmark  for  attributable  ownership 
interests  under  the  cellular  cross- 
interest  rule  should  be  increased  from 
five  to  20  percent,  as  imdar  the 
spectnun  cap  rule,  and  that  the 
Commission  should  include  a  provision 
for  waiver  in  the  case  of  a  passive 
minority  investor  in  a  licensee  that  has 
a  single  majority  shareholder.  The 
commenter,  which  supports  retention  of 
the  spectrum  cap  and  the  cellular  cross- 
interest  rule  (in  both  MSAs  and  RSAs), 
argues  that  because  of  the  evolution  of 
mobile  telephony  since  the  inception  of 
the  cellular  cross-interest  rule,  there 
currently  may  be  situations  in  which 
attributable  ownership  interests  of 
greater  than  five  percent  would  pose 
"no  actual  threat  to  competition."  In  the 
First  Biennial  Review  Order,  the 
Commission  found  that  given  the 
continued  dominance  of  the  cellular 
incumbents  in  CMRS  markets,  allowing 
a  party  with  a  controlling  interest  in  one 
cellular  licensee  to  hold  up  to  twenty 
percent  ownership  of  the  other  licensee 
in  the  same  market  would  pose  a 
substantial  threat  to  competition. 
Specifically,  significant  cross-interests 
between  the  two  largest  service 
providers  in  RSAs  generally  would 
create  a  significant  incentive  for  the  two 
not  to  compete  with  one  another  as 
vigorously  as  otherwise.  For  the  reasons 
discussed  above,  the  Commission 
concludes  that  market  conditions  in 
RSAs  have  not  changed  siifficiently  to 
generally  permit  such  cross-holdings  of 
cellular  interests  today.  The 
Commission  will,  however,  entertain 
requests  fat  waiver  in  appropriate 
drciunstances.  Thus,  it  declines  to  make 
the  above-su^ested  revisions  to  the 
cellular  cross-interest  rule. 

80.  In  the  NPRM,  the  Conunission 
sought  comment  on  whether  the  cellular 
cross-interest  rule  should  be  modified  to 
account  for  the  possible  disaggregation 
of  cellular  spectrum.  For  example,  it 
asked  whether  the  cellular  cross-interest 
rule  should  be  replaced  by  a  cellular 
spectrum  cap  of  35  MHz  so  as  to  permit 
combination  of  a  25  MHz  cellular 
license  with  up  to  10  MHz  of  cellular 
spectrum  on  the  other  channel  block  in 
the  same  geographic  area.  The 
Commission  did  not  receive  any 
comment  on  this  issue.  In  light  of  the 


absence  of  comment  to  guide  it 
deliberations,  and  in  li^t  of  the  lack  of 
applications  for  disaggregation  of 
ceUular  spectrum,  the  Commission 
declines  to  modify  the  rule  at  this  time. 
Given  the  lack  of  record  evidence 
regarding  this  issue,  the  Commission 
believes  it  is  more  appropriate  at  this 
time  to  address  any  such  requests  on  a 
case-by-case  basis. 

E.  Clarification  and  Streamlining  of 
Divestiture  Provisions 

81.  The  ciurent  spectrum  cap  and 
cellular  cross-interest  rules  impose 
different  time  frames  for  divestiture  of 
interests.  The  cellular  cross-interest  rule 
requires  that  a  divestitiu«  transaction  be 
consummated  prior  to  consiunmating 
the  transaction  that  gives  rise  to  the 
need  to  divest.  The  spectrum  cap  rule, 
however,  considers  parties  to  be  in 
compliance  with  the  divestiture 
provisions  if,  prior  to  consummating  the 
primary  transaction,  an  application  is 
filed  to  transfer  control  of  or  assign  any 
interest  that  would  conflict  with  the 
rule.  Based  on  its  experience  over  the 
past  two  years,  particularly  in  reviewing 
applications  that  combined  cellular  and 
PCS  divestitures  in  one  transaction,  the 
Commission  believes  that  the  required 
timing  of  divestiture  under  these  two 
rules  should  be  harmonized. 

82.  Rather  than  tighten  the  divestiture 
provision  in  §  20.6,  the  Commission 
concludes  that  the  better  approach  is  to 
afford  parties  more  leeway  in  the  timing 
of  divestiture  transactions  by  revising 

§  22.942  of  its  rules  to  permit  a 
transaction  that  causes  a  conflict  with 
this  rule  to  close  as  long  as  an 
application  (or  other  request  for 
Commission  approval)  has  been  filed 
that,  if  granted  and  the  transaction  is 
consmnmated,  would  remove  the 
conflict.  In  choosing  this  more  lenient 
course,  however,  the  Commission  notes 
that  there  may  be  circumstances  in 
which  a  party  that  must  divest  an 
interest  to  comply  with  the  spectrum 
cap  and/or  cellular  cross-interest 
restriction  should  not  be  allowed  a  full 
180  days  to  consummate  a  divestiture 
transaction.  Divestiture  transactions,  by 
definition,  occur  to  relieve  potential 
anti-competitive  eSiects  of  additional 
concentration.  Therefore,  because  of 
specific  competitive  consequences  of 
individual  transactions,  the  Conunission 
may  decide  on  a  case-by-case  basis  that 
it  woiild  serve  the  public  interest  to 
shorten  the  consiunmation  and 
notification  period  to  minimize  the 
amount  ^f  time  that  such  overlap 
occius. 

83.  The  Commission  also  takes  this 
opportimity  to  clarify  certain  issues 
with  respect  to  placing  licenses  (or 


interests  in  licenses)  into  a  divestiture 
trust.  As  a  preliminary  matter,  the 
Commission  will  revise  §  22.942  of  its 
rules  to  state  explicitly  that  divestiture 
of  licenses  or  interests  piu'suant  to  this 
rule  is  permitted  via  divestiture  trust.  In 
the  First  Biennial  Review  Order,  the 
Commission  stated  that  a  licensee  may 
divest  to  a  trust  if  the  trust  will  be  of 
limited  diuation  (six  months  or  less) 
and  the  terms  of  the  trust  are  approved 
by  the  Commission  prior  to  the  transfer 
of  the  assets  to  the  trust.  Further,  the 
Commission  stated  that:  (1)  The 
divesting  party  must  not  have  any 
interest  in  or  control  of  the  trustee;  (2)  . 
the  trust  agreement  must  clearly  state 
that  there  will  be  no  communications 
with  the  trustee  regarding  the 
management' or  operation  of  the  subject 
facilities:  and  (3)  the  trustee  must  have 
the  authority  to  dispose  of  the  license(s) 
as  he  or  she  sees  fit. 

84.  Based  on  its  experience  over  the 
past  two  years  reviewing  such  trust 
arrangements,  the  Commission  believes 
that  certain  clarifications  are 
appropriate  to  its  policy  on  divestitme 
trusts.  First,  with  respect  to 
commimications  between  the  trustee 
and  the  beneficiary  (i.e.,  the  divesting 
party),  the  Commission  recognizes  that 
the  nature  of  communication  required 
between  the  trustee  and  the  beneficiary 
will  differ  depending  on  the  natiue  of 
the  trust  property.  For  example,  if  the 
trust  property  is  merely  equity  in  a 
licensee  that  the  beneficiary  formerly 
held,  very  little  commimication  between 
the  trustee  and  the  beneficiary  will  be 
necessary.  If,  however,  the  trustee  is 
holding  an  entire  business  and 
managing  operations,  the  beneficiary 
must  have  the  freedom,  and  the 
responsibility,  to  respond  to  inqiiiries 
fit>m  the  trustee,  but  must  not  be  given 
additional  knowledge  about  the 
operations  of  the  divested  property  that 
could  be  used  to  influence  the 
operations  that  the  beneficiary  retained 
in  the  affected  market(s).  Second,  to 
enable  the  Commission  to  keep  track  of 
the  progress  toward  ultimate  divestitiue, 
the  Commission  clarifies  that  its  policy 
is  to  require,  in  individual  transactions, 
trustees  to  report  to  the  Commission 
every  sixty  days  on  the  status  of 
attempts  to  transfer  the  trust  property  to 
a  third  party.  Third,  the  Commission 
clarifies  that  material  revisions  to  an 
approved  trust  agreement  that  relate  to 
the  types  of  provisions  it  has  identified 
herein  or  in  the  First  Biennial  Review 
Order  require  pnat  Commission 
approval.  Fourth,  the  Conunission 
clarifies  that,  in  ihe  case  of  an  approved 
divestiture  trust,  the  trust  property  will 
be  attributed  during  the  period  held  in 
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trust  to  the  trustee,  and  because  of  the 
protections  that  are  required  of  such 
trusts,  not  to  the  beneficiary. 

Final  Regulatory  Flexibility  Analysis 

85.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended, 
(RFA)  an  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  incorporated  in  the 
NPRM  in  this  proceeding.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  NPRM, 
including  comment  on  the  IRFA.  This 
Final  Regulatory  Flexibility  Ajialysis 
(FRFA)  conforms  to  the  RFA. 

A.  Need  for,  and  Objectives  of,  the  R&O 

86.  In  the  NPRM  in  this  proceeding, 
as  part  of  its  biennial  regulatory  review 
pursuant  to  section  11  of  the 
Commimications  Act,  the  Commission 
solicited  comment  on  whether  it  should 
retain,  modify,  or  eliminate  the  CMRS 
spectrum  cap  and  the  cellvdar  cross- 
interest  rule.  In  asking  these  questions, 
the  NPRM  looked  at  recent  competitive 
changes  in  CMRS  markets,  reexamined 
the  public  interest  objectives  that  the 
spectrum  aggregation  limits  were 
designed  to  achieve,  and  asked  whether 
there  were  alternatives  to  the  existing 
rules  that  would  avoid  any  potential 
public  interest  costs. 

87.  This  R&O  concludes  that  the 
CMRS  spectrum  cap  is  nO  longer 
necessary  in  the  public  interest  as  the 
result  of  meaningful  economic 
competition  in  CMRS  markets. 
Accordingly,  the  Commission  provides 
for  the  elimination  or  "simset"  of  the 
spectrum  cap  rule  effective  January  1, 
2003.  The  Commission  will  no  longer 
rely  on  this  prophylactic  rule  in  its 
approach  to  the  aggregation  of  CMRS 
spectrum,  but  instead  it  will  examine 
spectnun  aggregation  on  a  case-by-case 
basis,  along  with  enforcement  of 
safeguards  in  cases  of  misconduct. 
Diuing  the  transition  period,  the 
Commission  will  consider  substantive 
and  processing  guidelines  to  guide  its 
case-by-case  review  of  transactions  that 
would  raise  concerns  similar  to  those 
that  the  spectnun  cap  was  designed  to 
address.  The  Commission  further 
decides,  on  the  basis  of  the  current  state 
of  competition  in  CMRS  markets,  to 
raise  the  spectrum  cap  to  55  MHz  in  all 
markets  diuing  the  transition  period. 
The  Commission  believes  that  this 
change  should  address  certain  carriers' 
concerns  about  near  term  capacity 
constraints  in  the  most  constrained 
urban  areas  diuing  the  period  until  the 
rule  is  eliminated  and  reliance  solely  on 
case-by-case  review  of  CMRS  spectrum 
aggregation  is  initiated,  while  not 
posing  an  undue  risk  of  anti-competitive 


consequences  dming  the  transition 
period. 

88.  The  Commission  also  eliminates 
the  cellular  cross-interest  rule  in  MSAs 
without  a  transition  period,  in 
recognition  that  the  cellular  carriers  in 
these  areas  no  longer  enjoy  significant 
first-mover  advantages.  However,  based 
on  the  ciurent  record,  the  Commission 
retains  the  cellular  cross-interest  rule  in 
RSAs,  where  it  appears  that  the  cellular 
incumbents  continue  generally  to 
dominate  the  market.  The  Commission 
will  reassess  the  continued  need  for  the 
cellular  cross-interest  rule  in  RSAs 
diuing  the  2002  biennial  review. 

B.  Summary  of  Significant  Issues  Raised 
by  Public  Comments  In  Response  to  the 
IRFA 

89.  The  Office  of  Advocacy  of  the  U.S. 
Small  Business  Administration  (SBA) 
and  the  National  Telephone  Cooperative 
Association  (NTCA)  filed  comments  in 
response  to  the  IRFA.  The  SBA  asserts 
that  the  Commission  failed  to  (1)  clearly 
state  its  regulatory  objectives,  (2) 
describe  the  impact  its  proposed  rules 
would  have  on  small  businesses,  emd  (3) 
propose  alternatives  designed  to 
minimize  this  impact.  The  Commission 
disagrees. 

90.  First,  the  deregulatory  goal  of  this 
biennial  regulatory  review  proceeding  is 
clear.  The  Communications  Act  requires 
the  Commission  to  review  certain  of  its 
rules  biennially  and  determine  whether 
those  rules  are  no  longer  necessary  in 
the  public  interest  as  a  result  of 
meaningful  economic  competition. 
Subsequent  to  making  those 
determinations;  the  Commission  is 
directed  to  "repeal  or  modify  any 
regulation  it  determines  to  be  no  longer 
in  the  public  interest."  Pursuant  to  that 
mandate,  the  Commission  has  reviewed 
Tvhether  competitive  or  other 
developments  in  CMRS  markets  warrant 
elimination  or  modification  of  any 
Conunission  regulations.  In  particular, 
in  this  proceeding,  the  Commission 
reviewed  whether  to  retain,  modify  or 
eliminate  two  regulations  that  currently 
limit  the  ag^gation  of  broadband 
CMRS  spectrum:  (1)  the  CMRS  spectrum 
cap  and  (2)  the  cellular  cross-interest 
rule.  The  NPRM  addressed  possible 
modifications  to  the  spectrum  cap  and 
cellular  cross-interest  rules,,  including, 
among  other  things:  (1)  Increasing  the 
amoimt  of  spectrum  that  a  single  entity 
may  hold  in  a  given  geographic  area 
beyond  45/55  MHz;  (2)  modifying  the 
spectrum  cap's  ten  percent  population 
overlap  threshold  and/or  attribution 
rules;  (3)  eliminating  or  modifying  the 
rule  that  limits  attributable  SMR 
spectnun  to  10  MHz;  (4)  altering  the 
cellular  cross-interest  rule's  provisions 


as  they  relate  to  disaggregation  of 
spectnun  and/or  post-licensing 
divestiture;  and  (5)  modifying  the 
ownership  attribution  standards  under 
both  rules.  Finally,  the  Commission 
notes  that  by  its  nature,  the 
Commission's  statutory  biennial 
regulatory  review  obligation 
contemplates  a  somewhat  open-ended 
review  of  the  Commission's  rules  with 
an  eye  toward  deregulation. 

91.  Second,  the  NPRM  sufficientiy 
described  the  impact  the  Commission's 
proposed  rules  would  have  on  small 
businesses,  as  required  by  the  RFA.  SBA 
states,  "the  Commission  should  explain 
whether  lifting  the  spectrum  cap  would 
tend  to  discoxurage  small  business  new 
entry  or  drive  existing  small  businesses 
from  the  marketplace."  Again,  the 
Commission  notes  that  its  statutory 
biennial  regulatory  review  requires  it  to 
review  certain  of  its  rules  bieimially  and 
determine  whether  those  rules  are  no 
longer  necessary  in  the  public  interest 
as  a  result  of  meaningful  economic 
competition.  In  the  NPRM,  the 
Commission  stated: 

Since  [September  1999),  there  have  been 
international  and  economic  developments 
that  have  significantly  affected  CMRS 
markets.  For  example,  consolidation  within 
the  CMRS  industry  in  an  effort  to  create 
national  service  footprints  has  tended  to 
reduce  the  number  of  smaller  entities 
providing  broadband  CMRS  on  a  purely  local 
level.  As  part  of  this  2000  biennial  review, 
we  seek  to  develop  a  record  regarding 
whether  the  CMRS  spectrum  cap  and  cellular 
cross-intere.st  rule  continue  to  make 
regulator}'  and  economic  sense  in  CMRS 
markets  in  the  current-,  mid-,  and  long-term. 
In  doing  so.  we  generally  request  cornment 
on  whether  retention,  modification,  or 
elimination  of  the  CMRS  spectrum  cap  and/ 
or  cellular  cross-interest  rule  is  appropriate 
with  respect  to  small  businesses  that  are 
licensees  in  the  cellular,  broadband  PCS  and/ 
or  SMR  services.  We  seek  comment  on 
whether  there  continues  to  be  a  need  for 
these  rules  to  ensure  that  new  entrants, 
including  small  businesses,  have  access  to 
spectrum  licenses  both  at  auction  and  in  the 
secondary  market.  We  inquire  whether  these 
bright-line  rules  continue  to  create 
efficiencies  and  reduce  transaction  costs  for 
small  business.  We  consider  the  impact  on 
small  businesses  if  wewere  to  adopt 
alternative  approaches  that  rely  more  heavily 
on  case-by-case  review.  We  also  seek  specific 
comment  on  various  aspects  of  these  rules 
that  particularly  affect  small  business,  such 
as  the  (sicl  whether  our  September  1999 
decision  to  increase  attribution  standards  to 
40  percent  has  benefited  small  businesses. 

92.  The  above-quoted  language 
demonstrates  that  the  Commission 
raised  and  addressed  the  very  issues 
SBA  claims  were  absent  in  the  NPRM. 
The  Commission  believes  it  sufficientiy 
raised  questions  to  obtain  comment  on 
these  issues.  For  instance,  the 
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Commission  notes  that  the  above 
language  asks  whether  "there  continues 
to  be  a  need  for  these  rules  to  ensure 
that  new  entrants,  including  small 
businesses,  have  access  to  the  spectrum 
licenses  both  at  auction  and  in  the 
secondary  market."  Accordingly,  the 
NPBM  met  the  RFA's  requirements. 

93.  Finally,  SBA  states  that  "the 
Commission  should  raise  and  explore 
alternative  ways  to  encourage 
nationwide  networks,  alleviate 
spectrum  shortages,  or  safeguard 
competition,  and  analyze  how  these 
alternatives  woiild  affect  entities  with 
varied  resources."  As  noted  in  the 
above-quoted  language,  the  NPRM 
raised  a  series  of  issues  concerning 
small  entities,  affording  such  entities 
adequate  opportunity  to  comment  on 
these  issues.  In  addition,  as  previously 
noted,  biennial  regulatory  review  by  its 
nature  contemplates  a  somewhat  open- 
ended  review  of  the  Commission's  rules 
with  an  eye  toward  deregulation,  as 
opposed  to  a  more  targeted  rulemaking. 
Tlie  deregulatory  nature  of  the  NPRM 
focuses  on  whether  to  retain,  modify  or 
eliminate  two  rules — the  CMRS 
spectrum  cap  and  the  cellular  cross- 
interest  rule — because  they  may  no 
longer  be  necessary  in  the  public 
interest  as  a  result  of  meanin^ul 
economic  competition.  Therefore, 
within  the  context  of  its  biennial 
regulatory  review,  the  Commission 
believes  the  NPRM  raised  end  explored 
the  possible  alternatives  [i.e.,  whether  to 
retain,  modify  or  eliminate  the  two 
rules).  In  addition,  the  NPRM  sought 
comment  on  alternative  courses  of 
action  if  the  Commission  does  eliminate 
the  spectrum  cap. 

94.  NTCA  argues  that  "[t]he 
unconditional  raising  or  lifting  of  the 
spectrum  cap  will  likely  result  in 
further  consolidation  within  the  CMRS 
industry  and  diminish  the  opportunities 
for  smaller  entities  to  provide 
broadband  CMRS  service."  Notably, 
NTCA  does  not,  in  its  comments  on 
either  the  body  of  the  NPRM  or  the 
IRFA,  oppose  modifying  or  eliminating 
either  the  spectnmi  cap  or  the  cellidar 
cross-interest  rule.  Nor  does  NTCA 
identify  any  specific  inadequacy  in  the 
IRFA.  Rather,  as  an  "alternative  to  its 
proposed  rule  changes,"  NTCA  urges 
the  Commission  to  take  several  actions 
uiuelated  to  its  spectrum  aggregation 
limits:  (1)  license  spectrum  according  to 
smaller  geographic  service  territories, 
(2)  take  actions  to  increase  the 
availability  of  spectnmi  to  small  carriers 
on  the  secondary  market,  and  (3) 
enforce  strict  construction  requirements 
against  CMRS  licensees. 

95.  The  alternatives  that  NTCA 
advocates  are  beyond  the  scope  of  this 


proceeding.  Specifically,  the 
Commission  considers  the  size  of 
geographic  licensing  areas  in  the  context 
of  establishing  licensing  rules  for 
particular  bands  of  spectrum.  The 
Commission  is  considering  in  another 
proceeding  potential  measvuBS  to 
facilitate  the  availability  of  spectrum  in 
secondary  markets.  Notice  of  Proposed 
Rulemaking  (65  FR  81475,  December  26, 
2000).  Any  potential  changes  in  the 
Commission's  construction 
requirements,  or  establishment  of 
construction  requirements  for  newly 
assigned  spectrum,  are  also  best 
considered  separately  from  spectrum 
aggregation  limits.  The  Commission  has 
considered  in  this  R&O  alternatives  to 
eliminating  the  spectrum  cap  rule,  and 
has  adopted  measures  to  minimize  the 
impact  of  its  decision  on  small  entities. 

96.  No  other  comments  were 
submitted  specifically  in  response  to  the 
IRFA. 

C.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

97.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
their  rules.  The  RFA  generally  defines 
the  term  "small  entity"  as  having  the 
same  meaning  as  the  terms  "small 
organization,"  "small  business,"  and 
"small  governmental  jurisdiction."  The 
term  "small  business"  has  the  same 
meaning  as  the'term  "small  business 
concern"  under  the  Small  Business  Act. 
A  small  business  concern  is  one  which: 
(1)  is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
SBA.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  "Small  governmental 
jurisdiction"  generally  means 
"governments  of  cities,  counties,  towns, 
townships,  villages,  school  districts,  or 
special  districts,  with  a  popidation  of 
less  than  50,000."  As  of  1992,  there 
were  approximately  85,006  such 
jurisdictions  in  the  United  States.  This 
number  includes  38,978  coimties,  cities, 
and  towns;  of  these,  37,566,  or  ninety- 
six  percent,  have  populations  of  fewer 
than  50,000.  The  Census  Bureau 
estimates  that  this  ratio  is 
approximately  accurate  for  all 
governmental  entities.  Thus,  of  the 
85,006  governmental  entities,  the 
Commission  estimates  that  81.600 
(ninety-one  percent)  are  small  entities. 


According  to  SBA  reporting  data,  there 
were  4.44  million  small  biisiness  firms 
nation\vide  in  1992. 

98.  The  rule  changes  adopted  in  this 
R&O  will  affect  small  businesses  that 
currently  are  or  may  become  licensees 
in  the  cellular,  broadband  PCS  and/or 
SMR  services.  The  Commission 
estimates  the  following  number  of  small 
entities  may  be  affiected  by  the  proposed 
rule  changes: 

99.  Cellular  Radiotelephone  Service. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  applicable  to  cellular  licensees. 
Therefore,  the  applicable  definition  of 
small  entity  is  the  definition  imdw  the 
SBA  rules  applicable  to  radiotelephone 
(wireless)  companies.  This  provides  that 
a  small  entity  is  a  radiotelephone 
company  employing  no  more  than  1,500 
persons.  According  to  the  Bureau  of  the 
Census,  only  twelve  radiotelephone 
firms  from  a  total  of  1,178  such  firms, 
which  operated  during  1992.  had  1,000 
or  more  employees.  Therefore,  even  if 
all  twelve  of  these  firms  were  cellular 
telephone  companies,  nearly  all  cellular 
carriers  were  small  businesses  under  the 
SBA's  definition.  In  addition,  the 
Commission  notes  that  there  are  1,758 
cellular  licenses;  however,  a  celliUar 
licensee  may  own  several  licenses.  In 
addition,  according  to  the  most  recent 
Telecommunications  Industry  Revenue 
data,  808  carriers  reported  that  they 
were  engaged  in  the  provision  of  either 
cellular  service  or  PCS,  which  are 
placed  together  in  the  data.  The 
Commission  does  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated  or  have  more  than  1,500 
employees,  and  thus  are  imable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  cellular  service  carriers 
that  woiUd  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  the  Commission 
estimates  that  there  are  fewer  than  808 
small  cellular  service  carriers  that  may 
be  affscted  by  the  policies  adopted  in 
thisA&O. 

100.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entity"'  for 
Blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  Subsequently,  the  Commission 
defined  an  additional  classification — 
"very  small  business" — for  blocks  C  and 
F  for  entities  that,  together  with  their 
affiliates,  have  had  average  gross 
revenues  of  not  more  than  $15  million 
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for  thg  preceding  three  calendar  years. 
These  regulations  defining  "small 
entity'"  in  the  context  of  broadband  PCS 
auctions  and  licensing  have  been 
approved  by  the  SBA. 

101.  The  Commission  has  held  six 
auctions  of  broadband  PCS  licenses  to 
date.  No  small  businesses  within  the 
SBA-approved  definition  bid 
successfully  for  licenses  in  the  first  of 
these  auctions,  Auction  No.  4,  in  which 
the  Commission  made  available  licenses 
in  blocks  A  and  B.  In  Auction  No.  5,  the 
initial  C  block  auction,  eighty-nine  (89) 
winning  bidders  qualified  as  small 
entities,  winning  493  licenses.  In  the 
next  C  block  auction,  Auction  No.  10, 
seven  (7)  winning  bidders  qualified  as 
small  entities,  winning  eighteen  (18) 
licenses.  A  total  of  ninety-three  (93) 
small  and  very  small  business  bidders 
won  approximately  forty  percejnt  of  the 
1,479  licenses  for  blocks  D,  E,  and  F  in 
the  next  broadband  PCS  auction. 
Auction  No.  11.  In  Auction  No.  22, 
forty-eight  (48)  bidders  claiming  small 
or  very  small  business  status  won  277 
of  the  347  licenses  offered.  In  Auction 
No.  35,  the  most  recent  broadband  PCS 
auction,  twenty-nine  (29)  of  the  thirty- 
five  (35)  winning  bidders  qualified  as 
small  or  very  small  businesses  and  won 
247  licenses.  Accordingly,  a  maximum 
of  266  small  entities  have  been  awarded 
or  placed  high  bids  on  licenses  in 
broadband  rcS  block  auctions  to  date. 

102.  Specialized  Mobile  Radio  (SMR). 
Pursuant^  47  CFR  90.814(b)(1),  the 
Commission  has  defined  "small 
business"  for  purposes  of  auctioning 
900  MHz  SMR  licenses,  800  MHz  SMR 
licenses  for  the  upper  200  channels,  and 
800  MHz  SMR  licenses  for  the  lower 
230  chaniftls  on  the  800  MHz  band  as 

a  firm  that  has  had  average  annual  gross 
revenues  of  $15  million  or  less  in  the 
three  preceding  calendar  years.  The 
SBA  has  approved  this  small  business 
size  standard  for  the  800  MHz  and  900 
MHz  auctions.  The  auction  of  the  1,020 
geographic  area  licenses  for  the  900 
MHz  SMR  band  began  on  December  5, 

1995,  and  was  completed  on  April  15, 

1996,  Sixty  (60)  winning  bidders  for 
geographic  area  licenses  in  the  900  MHz 
SMR  band  qualified  as  small  businesses 
imder  the  $15  million  size  standard. 
The  auction  of  the  525  800  MHz  SMR 
geographic  area  licenses  for  the  upper 
200  channels  began  on  October  28, 

1997,  and  was  completed  on  December 
8, 1997.  Ten  (10)  winning  bidders  for 
geographic  area  licenses  for  the  upper 
200  channels  in  the  800  MHz  SMR  band 
qualified  as  small  businesses  under  the 
$15  million  size  standard. 

103.  The  lower  230  channels  in  die 
800  MHz  SMR  band  are  divided 
between  General  Category  channels  (the 


upper  150  channels)  and  the  lower  80 
channels.  The  auction  of  the  1,050  800 
MHz  SMR  geographic  area  licenses  for 
the  General  Category  channels  (plus 
three  (3)  800  MHz  licenses  for  the  upper 
200  channels  from  a  previous  auction] 
began  on  August  16,  2000,  and  was 
completed  on  September  1,  2000.  At  the 
close  of  the  auction,  1,030  licenses  were 
won  by  bidders.  Eleven  (11)  winning 
bidders  for  geographic  area  licenses  for 
the  General  Category  channels  in  the 
800  MHz  SMR  band  qualified  as  small 
businesses  imder  the  $15  million  size 
standard.  The  auction  of  the  2,800 
geographic  area  licenses  for  the  lower  80 
channels  of  the  800  MHz  SMR  service 
began  on  November  1,  2000,  and  was 
completed  on  December  5,  2000. 
Nineteen  (19)  winning  bidders  for 
geooaphic  area  licenses  for  the  lower  80 
channels  in  the  800  MHz  SMR  band 
qualified  as  small  businesses  under  the 
$15  million  size  standard.  The 
Commission,  therefore,  estimates  that 
there  are  up  to  100  geographic  area 
licensees  that  are  small  entities  in  the 
800  MHz  and  900  MHz  SMR  bands.  In 
addition,  there  are  1,144  incumbent  site- 
by-site  SMR  licensees  on  the  800  and 
900  MHz  bands. 

D.  Description  of  Projected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

104.  The  rules  in  this  R60  do  not 
impose  any  additional  reporting, 
recordkeeping  or  other  compliance 
measuros. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

105.  In  this  proceeding,  the 
Commission  considered  whether  to 
retain,  modify,  or,  alternatively,  to 
eliminate  the  CMRS  spectrum  cap  and 
cellular  cross-interest  rules.  The 
Commission  also  asked  whether  there 
were  alternatives  to  these  rules  that 
could  avoid  any  potential  public 
interest  costs.  "The  Commission  has 
weighed  the  benefits  of  such  alternative 
means  of  reviewing  CMRS  spectrum 
aggregation,  specifically  considering 
whether  to  continue  using  prophylactic 
rules  or  to  review  spectrum  aggregation 
issues  on  a  case-by-case  basis. 

106.  As  an  alternative  to  eliminating 
the  spectrum  cap  rule,  the  Commission 
considered  continuing  to  apply  a 
prophylactic  approach  to  the  potential 
anti-competitive  effects  of  CNffiS 
spectrum  aggregation.  The  Commission 
recognized  that  different  costs  and 
benefits  can  be  associated  with  bright- 
line  rules  and  case-by-case  review  with 
respect  to  d^ree  of  flexibility, 
predictability  of  outcome,  likelihood  of 


rejecting  beneficial  (or  approving 
harmful)  transactions,  ability  to  account 
for  the  particular  attributes  of  a 
transaction  or  market,  speed  of  decision- 
making, and  resouirce  demands  on  the 
Commission  and  carriers.  On  balance, 
and  in  light  of  the  growth  of  both 
competition  and  consumer  demand  in 
the  CMRS  market,  the  Commission 
concludes  that  case-by-case  review, 
accompanied  by  enforcement  of 
sanctions  in  cases  of  misconduct,  is  now 
preferable  to  the  spectrum  cap  rule 
because  it  gives  the  Commission 
flexibility  to  reach  the  appropriate 
decision  in  each  case,  on  the  basis  of  the 
particular  circumstances  of  that  case. 
The  Commission  is  persuaded  that 
competition  is  now  robust  enough  in 
CMRS  markets  that  it  is  no  longer 
appropriate  to  impose  overbroad,  a    . 
priori  limits  on  spectrum  aggregation 
that  may  prevent  transactions  that  are  in 
the  public  interest. 

107.  The  Commission  believes  its 
provision  for  a  transition  period  prior  to 
January  1,  2003,  for  eliminating  the 
spectrum  cap  will  minimize  the  impact 
of  its  decision  on  small  businesses.  The  - 
Commission  notes  that  several 
commenters  argue  against  eliminating  or 
increasing  the  spectrum  cap  on  the 
ground  that  the  cap  preserves 
opportimities  for  entrepreneurs  and 
providers  of  niche  services.  As  other 
commenters  point  out,  however,  the 
spectrum  cap  rule  does  nothing  in  and 
of  itself  to  create  opportunities  for 
entrepreneurs,  and  may  actually  harm 
small  businesses  by  limiting  their  access 
to  existing  carriers  as  sources  of  capital 
and  management  expertise.  To  the 
extent  the  spectrum  cap  does  create 
some  potential  opportunities  for 
entrepreneurs,  the  Commission  finds 
this  benefit  is  insufficient  to  outweigh 
the  benefits  of  moving  away  from  a 
bright-line  rule  approach,  particularly  in 
light  of  the  other  tools  the  Commission 
has  to  help  preserve  opport\inities  for 
small  businesses — its  ability  to  carry  out 
case-by-case  review  of  transactions  and 
its  ability  to  shape  the  initial 
distribution  of  licenses  through  the 
service  rules  adopted  with  respect  to 
specffic  auctions.  Nevertheless, 
although  it  believes  that  opportunities 
for  sm^  businesses  can  be  fully 
protected  through  a  case-by-case 
approach,  the  Commission  recognizes 
that  advancing  one's  positions  in  a  case- 
by-case  regime  could  require  resources 
that  small  businesses  may  not  be 
immediately  prepared  to  commit. 
Furthermore,  regulatory  certainty  and 
speed  of  processing  are  likely  to  be 
particularly  important  to  small 
businesses,  which  typically  are  less  able 
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to  withstand  extended  or  costly 
administrative  processes.  Therefore,  in 
considering  the  adoption  of  guidelines 
and  procedures,  the  Conunission  will 
take  account  of  the  needs  of  small 
businesses.  The  Commission  fully 
expects  that  case-by-case  review, 
properly  performed,  will  offer  large  and 
small  businesses  alike  the  benefits  of 
flexibility  and  attention  to  the  specific 
details  of  a  particular  transaction.  The 
Commission  also  commits  itself  to 
vigorous  enforcement  of  safeguards 
against  anti-competitive  activity. 

108.  During  the  transition  period,  the 
Commission  raises  the  spectrum  cap  to 
55  MHz  in  all  geographic  areas.  The 
Commission  considered  and  rejected  the 
alternative  of  leaving  the  spectrum  cap 
at  45  MHz  in  MS  As  because  it 
determined  that  a  45  MHz  cap  may  over 
the  next  foiuteen  months  impose 
capacity  constraints,  and  ensuing  costs 
to  consumers,  on  carriers  in  certain 
urban  markets.  The  Commission  also 
determined  that  a  moderate  increase  in 
the  spectrum  cap,  imder  current  market 
conditions,  does  not  pose  an  undue  risk 
of  anti-competitive  conduct  during  the 
transition  period.  Finally,  the 
Commission  notes  that  it  will  continue 
to  review  the  competitive  consequences 
of  transactions  that  are  at  or  below  the 
spectrum  cap  if  specific  evidence  of 
competitive  concerns  is  presented  either 
by  interested  parties  or  through  review 
by  Commission  staff. 

109.  With  respect  to  the  cellular  cross- 
interest  rule,  the  Commission 
determines  that  the  rule  is  no  longer 
necessary  or  appropriate  in  MSAs 
because  the  cellular  duopoly  conditions 
that  prompted  the  rule's  adoption  no 
longer  exist.  Thus,  uadet  current  market 
conditions  in  MSAs,  there  is  no  reason 
to  treat  the  aggregation  of  cellular 
spectnun  any  differently  than  other 
aggregation  of  CMRS  spectrum.  In  RSAs, 
by  contrast,  the  record,  though  limited 
on  this  point,  indicates  that  competition 
to  the  incimibent  cellular  licensees  is 
not  as  developed  as  in  MSAs.  Thus, 
based  on  the  record  in  this  proceeding, 
it  appears  that  a  combination  of 
interests  in  cellular  licensees  would 
more  likely  result  in  a  significant 
reduction  in  competition.  The 
Commission,  therefore,  retains  the 
cellular  cross-interest  rule  in  RSAs, 
subject  to  waiver  of  the  rule  for  those 
RSAs  that  are  shown  to  exhibit  market 
conditions  under  which  cellular  cross- 
interests  may  be  permissible  without  a 
significant  lUwlihood  of  substantial 
competitive  harm. 

110.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  the 
R&O,  including  this  FRFA,  in  a  report 
to  be  sent  to  Congress  pursuant  to  the 


Congressional  Review  Act,  5  U.S.C. 
801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the 
R&O,  including  this  FRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  A  copy  of  the 
R60  and  FRFA  (or  summaries  thereof) 
will  also  be  published  in  the  Federal 
Register.  5  U.S.C.  604(b). 

Paperwork  Reduction  Act  Analysis 

111.  This  R60  has  been  analyzed 
with  respect  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  No. 
104-13,  and  does  not  contain  any  new 
or  modified  information  collections 
subject  to  Office  of  Management  and 
Budget  Review. 

Procedural  Matters  and  Ordering 
Clauses 

112.  Pursuant  to  the  authority  of 
sections  1,  4(i),  11,  303(g),  303(r),  and 
309(j)  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  151, 154(i), 
161.  303(r),  and  309(j),  this  R80  is 
adopted,  and  §§  20.6  and  22.942  of  the 
Commission's  Rules,  47  CFR  20.6, 
22.942,  are  amended  as  set  forth  in  the 
R60.  effective  February  13,  2002. 

113.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Report  and  Order,  including  the 
Final  Regulatory  Flexibility  Analysis,  to 
the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration,  in 
accordance  with  paragraph  603(a)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
etseq. 

List  of  Subjects  in  47  CFR  Parts  20  and 
22 

Commiuiications  conunon  carrier. 

Federal  Cominunications  Qimmission. 
William  F.  Caton, 

Deputy  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  parts  20 
and  22  as  follows: 

PART  20--COMMERaAL  MOBIUE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  47  U.S.C  154. 160.  251-54.  303. 
and  332  unless  otherwise  noted. 

2.  Section  20.6  is  amended  by  revising 
paragraphs  (a)  and  (e)(4)(i)  and  adding 

a  new  paragraph  (f)  to  read  as  follows: 

S20.6    CMRS  spectruffl  aggragaUon  limiL 

(a)  Spectrum  limitation.  No  licensee 
in  the  broadband  PCS,  cellular,  or  SMR 


services  (including  all  parties  imder 
common  control)  regulated  as  CMRS 
(see  47  CFR  20.9)  shall  have  an 
attributable  interest  in  a  total  of  more 
than  55  MHz  of  licensed  broadband 
PCS,  cellular,  and  SMR  spectrum . 
regidated  as  CMRS  with  significant 
overlap  in  any  geographic  area. 
***** 
(gj*  *  * 

***** 

(4)(i)  Parties  holding  controlling 
interests  in  broadband  PCS,  cellular, 
and/or  SMR  licensees  that  conflict  with 
the  attribution  threshold  or  geographic 
overlap  limitations  set  forth  in  this 
section  will  be  considered  to  have  come 
into  compliance  if  they  have  submitted 
to  the  Commission  an  application  for 
assignment  of  license  or  transfer  of 
control  of  the  conflicting  licensee  (see 
§  1.948  of  this  chapter,  see  also  %  24.839 
of  this  chapter  (PCS))  by  which,  if 
granted,  such  parties  no  longer  would 
have  an  attributable  interest  in  the 
conflicting  license.  Divestiture  may  be 
to  an  interim  trustee  if  a  buyer  has  not 
been  secured  in  the  required  period  of 
time,  as  long  as  the  applicant  has  no 
interest  in  or  control  of  the  trustee,  and 
the  trustee  may  dispose  of  the  license  as 
it  sees  fit.  Where  parties  to  broadband 
PCS,  cellular,  or  SMR  applications  hold 
less  than  controlling  (but  still 
attributable)  interests  in  broadband  PCS, 
cellular,  or  SMR  licensee(s),  they  shall 
submit  a  certification  that  the  applicant 
and  all  parties  to  the  application  have 
come  into  compliance  with  the 
limitations  on  spectrum  aggregation  set 
forth  in  this  section. 
***** 

(f)  Sunset.  This  rule  section.shall 
cease  to  be  effective  January  1,  2003. 


PART  22-PUBLlC  MOBILE  SERVICES 

1.  The  authority  citation  for  part  22 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  222.  303,  309, 
and  332. 

2.  Section  22.942  is  amended  by 
revising  paragraphs  (a)  and  (c)  to  read  as 
follows: 

122.942    Limitations  on  interests  in 
licensees  tar  both  channel  btodcs  in  RSAs. 

(a)  Controlling  Interests.  A  licensee, 
an  individual  or  entity  that  owns  a 
controlling  or  otherwise  attributable 
interest  in  a  licensee,  or  an  individual 
or  entity  that  actually  controls  a  licensee 
for  one  chaimel  block  in  a  CGSA  may 
not  have  a  direct  or  indirect  ownership 
interest  of  more  than  5  percent  in  the 
licensee,  an  individual  or  entity  that 
owns  a  controlling  or  otherwise 
attributable  interest  in  a  licensee,  or  an 
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individual  or  entity  that  actually 
controls  a  licensee  for  the  other  channel 
block  in  an  overlapping  CXJSA,  if  the 
overlap  is  located  in  whole  or  in  part  in 
a  Rural  Service  Area  (RSA),  as  defined 
in  47  CFR  22.909. 
***** 

(c)  Divestiture.  Diveistitiu*  of  interests 
as  a  result  of  a  transfer  of  control  or 
assignment  of  authorization  must  occur 
prior  to  consummating  the  transfer  or 
assignment. 

(1)  Parties  needing  to  divest 
controlling  or  otherwise  attributable 
interests  set  forth  in  this  section  will  be 
considered  to  have  come  into 
compliance  if  they  have  submitted  to 
the  Commission  an  application  for 
assignment  of  license  or  transfer  of 
control  of  the  conflicting  interest  (see 
§  1.948  x)f  this  chapter)  or  other  request 
for  Commission  approval  by  which,  if 
granted,  such  parties  no  longer  wotild 
have  an  attributable  interest  in  the 
conflicting  interest.  Divestitiu«  may  be 
to  an  interim  trustee  if  a  buyer  or 
acquirer  of  the  interest  has  not  been 
secured  in  the  required  period  of  time, 
as  long  as  the  buyer  or  acqmrer  of  the 
interest  has  no  interest  in  or  control  of 
the  trustee,  and  the  trustee  may  dispose 
of  the  interest  as  it  sees  fit.  Where 
parties  to  such  applications  or  requests 
for  Commission  approval  hold  less  than 
controlling  (but  still  attributable) 
interests,  diey  shall  submit  a 
certification  that  the  applicant  or 
acquirer  of  the  interest  and  all  parties  to 
the  application  or  request  for 
Commission  approval  have  come  into 
compliance  with  the  limitations  on 
interests  in  licensees  for  both  channel 
blocks  set  forth  in  this  section. 

(2)  [Reserved] 
***** 

[FR  Doc.  02-868  Filed  1-11-02;  8:45  am] 
BKUNG  CODE  sna-oi-p 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Paris  20  and  64 

[CC  Dockst  No.  92-105.  WT  Dodiet  No.  OO- 
110;  FCC  01-351] 

The  Usa  Of  Nil  Codas  and  Othar 
Abbravlatad  Emargancy  Dialing 
Arrangamants 

agency:  Federal  Commimications 

Commission. 

ACTION:  Final  rule.         . 

summary:  The  Commission,  through  this 
document,  takes  several  steps  towards 
implementation  of  911  as  the  universal 
emergency  assistance  number  for  both 
wirelLie  and  wireless  telephones. 


Specifically,  the  Commission  adopts  a 
maximum  period  for  all  carriers,  serving 
areas  with  a  designated  public  safety 
answering  point  (PSAP)  or  serving  areas 
where  a  PSAP  has  not  yet  been 
designated,  to  transition  to  routing  911 
calls  to  a  PSAP,  an  existing  statewide 
established  default  point,  or  an 
appropriate  local  emergency  authority. 
The  decision  also  addresses  steps  the 
Commission  will  take  to  encourage  and 
support  States  in  their  efforts  to  develop 
and  implement  end-to-end  emergency 
communications  infirastructiue  and 
programs  for  the  improved  delivery  of 
emergency  services  to  the  public. 
Finally,  the  decision  clarifies  that  VHF 
Public  Coast  Station  licensees  are  not 
required  to  use  911  dialing  for  accessing 
emergency  services  to  the  extent  that 
they  are  providing  maritime  services. 
The  action  is  taken  to  satisfy  the 
Commission's  legislative  mandate  and 
to  promote  public  safety  through  the 
deployment  of  a  seamless,  nationwide 
emergency  communications 
infrastructxue  that  includes  wireless 
conununications  services. 
EFFECTIVE  DATE:  February  13,  2002, 
except  for  §  64.3002,  which  contains 
modified  information  collection 
requirements  that  are  not  effective  until 
approved  by  the  Office  of  Management 
and  Budget.  The  Commission  will 
publish  a  document  in  the  Federal 
Register  annoimcing  the  effective  date 
for  this  section.  Public  comment  on  the 
information  collections  are  due  March 
15,  2002,  and  comments  by  the  Office  of 
Management  and  Budget  are  due  May 
14,  2002. 

ADDRESSES:  A  copy  of  any  comments  on 
the  information  collection  contained 
herein  should  be  submitted  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804.  445  12th 
Street.  SW..  Washington.  DC  20554.  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Kimmel  or  David  Siehl,202-418- 
1310.  or  Cheryl  Callahan,  202-418- 
1806.  For  further  information 
concerning  the  information  collection 
contained  in  this  Order,  contact  Judy 
Boley,  Federal  Communications 
Commission.  202-418-0214.  or  via  the 
Internet  at  iboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Fifth 
Report  and  Order  in  CC  Docket  No.  92- 
105,  First  Report  and  Order  in  WT 
Docket  No.  OO-llO  (Order),  and 
Memorandiun  Opinion  and  Order  in  CC 
Docket  No.  92-105  and  WT  Docket  No. 
00-110,  FCC  No.  01-351  (cited 
collectively  as  Order),  adopted 
November  29,  2001,  and  released 
December  11,  2001.  The  complete  text 


of  this  Order  is  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Information 
Center.  Courtyard  Level.  445  12th 
Street,  SW..  Washington,  DC,  and  also 
may  be  piut:hased  from  the 
Commission's  copy  contractor,  Qualex 
hitemational.  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402.  Washington.  DC 
20554.  Copies  of  the  full  text  of  this 
decision  may  also  be  found  at  the 
Commission's  Internet  site  at 
www.fcc.gov. 

Synopsis  of  the  Order 

1.  The  Commission,  in  the  Order, 
takes  further  steps  to  implement  the 
provisions  in  the  Wireless 
Commiuiications  and  Public  Safety  Act 
of  1999  (911  Act),  enacted  by  Congress 
to  promote  public  safety  through  the 
deployment  of  a  seamless,  nationwide 
emergency  communications 
infrastructiue  that  includes  wireless 
communications  services  and  to 
implement  911  as  the  universal 
emergency  assistance  number.  (A 
summary  of  the  Third  Notice  of 
Proposed  Rulemaking  in  CC  Docket  No. 
92-105  may  be  found  at  65  FR  56752. 
September  19.  2000.  The  First  Notice  of 
Proposed  Rulemaking  in  WT  Docket  No. 
00-110  was  summarized  at  65  FR 
56757.  September  19.  2000.) 

2.  The  Commission  first  adopts  a 
flexible  transition  approach  to 
implementation  of  911  as  the  emergency 
assistance  number.  This  approach 
reflects  the  different  technical  and 
operational  measures  that  carriers  need 
to  undertake  and  provides  carriers  the 
flexibility  necessary  for  them  to 
effectuate  transition  to  911 
expeditiously.  The  Commission  notes 
that  the  transition  period  adopted  in  the 
Order  does  not  apply  to  those  carriers 
who  currently  route  911  calls  to  PSAPs 
in  their  service  area. 

3.  As  an  initial  matter,  paragraph  14 
of  the  Order  discusses  the  use  of  the 
term  "appropriate  authorities"  as  used 
in  the  911  Act.  and  finds  it  reasonable 
to  interpret  this  term  to  include 
emergency  answering  points  such  as 
county  sheriff  offices,  volunteer  fire 
departments,  or  other  similar  points  that 
are  effectively  functioning  as  PSAPs  for 
purposes  of  receiving  emergency  calls, 
and,  if  necessary,  relaying  the  calls  to 
other  emergency  service  providers,  for 
the  purpose  of  responding  to 
emergencies. 

4.  As  discussed  in  paragraphs  15 
through  31  of  the  full  text  of  the  Order, 
the  Commission  establishes  a  flexible 
transition  approach  to  911 
implementation.  First,  where  carriers  do 
not  currently  route  911  calls  to  officially 
designated  PSAPs.  the  Commission 
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adopts  a  nine-month  transition  period 
for  each  of  the  particular  circumstances 
carriers  will  face.  Where  a  PSAP  has 
been  designated,  the  Commission 
adopts  a  maximimi  period,  running 
from  the  release  of  this  Order  and 
expiring  nine  months  later,  for  carriers 
to  deliver  all  911  calls  to  that  PSAP. 
Similarly,  in  areas  where  no  PSAP  has 
been  designated,  the  Commission 
adopts  a  requirement  that  within  nine 
months  of  the  release  of  this  Order, 
carriers  must  begin  delivering  911  calls: 

(a)  statewide-established  default  point; 

(b)  if  none  exists,  to  an  appropriate  local 
emergency  authority,  such  as  the  police 
or  county  sheriff,  selected  by  an 
authorized  State  or  local  entity;  or  (c)  as 
a  matter  of  last  resort  and  to  avoid  the 
blocking  of  91 1  calls,  if  no  PSAP  has 
been  designated  and  neither  a  statewide 
default  answering  point  nor  an 
appropriate  local  emergency  authority 
has  been  selected,  to  an  appropriate 
local  emergency  authority,  based  on  the 
exercise  of  the  carrier's  reasonable 
judgment,  following  initiation  of  contact 
with  the  State  Governor's  designated 
entity  under  section  3(b)  of  the  911  Act. 

-  5.  In  this  regard,  the  Commission 
strongly  encourages  State  and  local 
authorities  to  designate  the  appropriate 
emergency  response  points.  'The 
Commission  believes  that  these 
government  agencies,  as  the  primary 
safety  and  security  agencies  should 
decide  the  routing  of  911  calls.  For  these 
reasons,  once  a  carrier  has  been  made 
aware  that  no  appropriate  local 
emergency  authority  has  been  selected, 
the  carrier  should  notify  the  Governor's 
designated  entity  as  soon  as  practicable 
of  that  matter  and  allow  at  least  15  days 
for  a  response  from  that  entity  before 
proceeding  tp  select  an  answering  point 
on  its  own  initiative. 

6.  Further,  as  discussed  in  paragraphs 
16.  33,  and  34  of  the  Order,  in 
transitioning  to  the  use  of  911,  carriers 
must  implement  a  permissive  dialing 
period,  during  which  emergency  calls 
wiU  be  routed  to  the  appropriate 
emmgency  response  point  using  .either 
911  or  the  seven  or  ten-digit  number  to 
allow  time  for  the  education  of 
consumers  as  to  the  transition  to  the  use 
of  911.  The  Commission  requires 
carriers  to  continue  to  deliver  both  911 
calls  and  emergency  caUs  made  using  a 
sevrai  or  ten-digit  number  under  a 
permissive  dialing  scheme  until  the 
State  or  local  jurisdiction  determines  to 
phase  out  the  use  of  the  seven  or  ten- 
digit  number  entirely.  Once  a 
determination  has  been  made  to  end  a 
permissive  dialing  period,  as  described 
in  paragraph»  16  and  37  of  the  Order, 
the  Commission  requires  carriers  to 
furnish  a  standard  intercept  message,  in 


accordance  with  accepted  industry 
practices  and  guidelines  to  further 
educate  callers  about  the  dialing  code 
change. 

7.  Additionally,  as  indicated  in 
paragraphs  42  through  45  of  the  Order, 
the  Commission  adopts  a  limited 
transition  report  requirement. 
Specifically,  the  Conunission  requires 
carriers  to  file  two  transition  reports 
covering  the  following  geographic  areas: 
(1)  Those  coimties  where  there  is  no  911 
service;  (2)  those  coimties  in  the  process 
of  implementing  911;  and  (3)  those 
counties  that  have  basic  911  service 
only  in  some  parts.  The  first  transition 
report  must  be  filed  three  months 
following  the  release  of  the  Order.  The 
second  transition  report  must  be  filed  15 
calendar  days  following  the  end  of  the 
transition.  Carrier  transition  reports 
must  be  filed,  as  appropriate  depending 
upon  whether  the  carrier's  service  is 
wireline  or  wireless,  with  the  Chief  of 
the  Common  Carrier  Bureau  or  the  Chief 
of  the  Wireless  Telecommunications 
Biu«au,  Federal  Communications 
Commission,  445  12th  Street,  SW.. 
Washington,  DC  20554.  The 
Commission  encourages  carriers  to  file 
their  transition  reports  electronically  to 
the  appropriate  electronic  mailbox  that 
has  been  established  by  each  Bureau. 
For  ease  of  accessibility,  a  link  to  these' 
reports  will  be  placed  on  the 
Commission's  E911  website.  Depending- 
upon  whether  the  carrier's  service  is 
wireline  or  Wireless,  please  email  the 
report  to  either  911transitionrepoit- 
ccb@fcc.gov  or  91 1  tmnsitionreport- 
wtb@fcc.gov.  In  addition  to  the 
information  included  in  the  reports  as 
described  in  paragraphs  44  and  45  of  the 
Order,  the  Commission  delegates 
authority  to  the  Chiefs  of  the  Common 
Carrier  Biireau  and  the  Wireless 
Telecommunications  Bureau  to  require  ^ 
additional  information,  as  necessary  to 
evaluate  the  carriers'  progress  in 
achieving  the  transition  and  their 
compliance  with  the  transition 
requirements  adopted  in  the  Order. 

8.  Paragraphs  46  through  52  of  the 
Order  address  steps  the  Commission 
will  take  to  encoiuage  and  support 
States  in  their  efforts  to  develop  and 
implement  end-to-end  emergency 
communications  infrastructure  and 
programs  for  the  improved  delivery  of 
emergency  services  to  the  public.  "The 
Commission  assumes  a  leadership  role 
to  encourage  and  support  States'  efforts 
to  deploy  comprehensive  emergency 
comniunications  networks  by  pursuing 
an  informal  approach  rather  than  the 
adoption  of  specific  rules.  To  carry  out 
its  role,  the  Commission  will  maintain 
an  ongoing  dialog  with  State  and  local 
officials,  through  interactions  with 


various  associated  groups  such  as  the 
National  Governors'  Association,  the 
National  Conference  of  State 
Legislatures,  and  the  National 
Association  of  Regulatory  Utility 
Commissioners.  The  Commission  also 
will  make  presentations  on  911 -related 
issues  at  conferences  of  various 
associations,  hold  roimdtable 
discussions,  and  provide  an  information 
clearinghouse  function  with  links  from 
its  E911  website.  The  Commission  vdll 
also  explore  participation  in  the 
National  Emergency  Number 
Association's  (NENA)  "critical  issues 
forums,"  providing  a  website  link  for 
NENA's  Report  Card  to  the  Nation  and 
updates  to  that  report  and  assisting  in 
the  establishment  of  State-level 
clearin^ouses. 

9.  Finally,  paragraphs  55  through  62 
of  the  Order  clarify  that  VHF  Public 
Coast  Station  licensees  are  not  required 
to  use  911  dialing  for  accessing 
emergency  services  to  the  extent  that 
they  are  providing  maritime  services. 

Procedural  Matters 

Paperwork  Reduction  Act  of  1 995 
Analysis 

10.  This  Order  contains  a  modified 
information  collection.  As  part  of  the 
Commission's  continuing  effort  to 
reduce  paperwork  burdens,  the 
Commission  invites  the  general  public 
and  the  Office  of  Management  and 
Budget  to  take  this  opporttmity  to 
comment  on  the  information  collections 
contained  in  this  Order,  as  required  by 
the  Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Public  and  agency 
comments  are  due  March  15,  2002,  and 
conunents  from  the  Office  of 
Management  and  Budget  are  due  May 
14.  2002.  Comments  should  address:  (a) 
Whether  the  modified  collection  of 
information  is  necessary  for  the  jH-oper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimates;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents,    , 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  The 
Commission  has  requested  0MB 
emergency  approval  of  these  modified 
burdens  and  will  place  a  document  in 
the  Federal  Register  once  this  approval 
is  received. 

OMB  Control  Number:  3060-0954. 

Title:  Implementation  of  the  911  Act, 
The  Use  of  Nil  Codes  and  Other 
Abbreviated  Dialing  Arrangements. 
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Form  No.  N.A. 

Type  of  Review:  Revision  of  an 
existing  information  collection.  , 

Respondents:  Business  or  other  for 
profit;  not  for  profit  institutions,  State  or 
local  government. 

Number  of  Respondents:  800 
respondeiits,  400  responses. 

Estimated  Time  Per  Response:  4.5 
hours. 

Frequency  of  Response:  Third-party 
Disclosure,  on  occasion;  Reporting, 
twice. 

Total  Annual  Burden:  3,100  hours. 

Cost  to  Respondents:  0. 

Needs  and  Uses:  The  burdens 
contained  in  this  Order  are  all  needed 
to  ensure  prompt  and  smooth  transition 
to  universal  911  emergency  calling 
services. 

Final  Regulatory  Flexibility  Act  Analysis 

11.  This  is  a  summary  of  the 
Commission's  Final  Regulatory 
Flexibility  Analysis.  The  full  text  of  the 
Analysis  may  be  found  in  Appendix  C 
of  the  Order. 

12.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended. 
(RFA),  Initial  Regulatory  Flexibility 
Analyses  (IRFA)  were  incorporated  in 
the  Notice  of  Proposed  Rulemaking 
(NPRM)  and  the  Third  NPRM  (Third     • 
NPRM)  in  this  proceeding.  The 
Commission  sought  written  public 
comment  on  the  proposals  in  the  NPRM 
and  the  Third  NPRM,  including 
comment  on  both  IRFAs.  This  present 
Final  Regulatory  Flexibility  Analysis 
(FRF A)  conforms  to  the  RFA. 

Need  for,  and  Objectives  of  the 
Memorandinn  Opinion  and  Order  on 
Reconsideration  and  Fifth  Report  and 
Order 

13.  In  this  and  Fifth  Report  and  Order 
(Fifth  R&O)  in  CC  Docket  No.  92-105, 
First  Report  and  Order  (First  R&O)  in 
WT  Docket  No.  OG-110,  and 
Memorandum  Opinion  and  Order  on 
Reconsideration  in  both  dockets 
(collectively  referred  to  as  the  Order)  the 
Commission  takes  further  steps  to 

.  implement  the  provisions  in  the 
Wireless  Communications  and  Public 
Safety  Act  of  1999  (911  Act)  enacted  to 
promote  public  safety  through  the 
deplojrment  of  a  seamless,  nationwide, 
emergency  communications 
infirastructure  that  includes  wireless 
communications  services.  The  actions 
adopted  in  the  Order  are  intended  to 
ensure  that  these  Congressipnal  goals 
are  implemented  effectively  and 
efficiently. 


Summary  of  Significant  Issues  Raised 
by  Public  Comments  in  Response  to  the 
IFRAs 

14.  No  comments  were  filed  in  direct 
response  to  the  IRFAs.  However,  the 
Commission  received  comments 
regarding  several  issues  affecting  small 
entities.  For  example,  as  discussed  in 
paragraphs  4  through  9  of  the  Order, 
commenters  questioned  whether  the 
Commission  is  the  appropriate  entity  to 
establish  transition  periods  for 
implementation  of  universal  911 
dialing.  The  Commission  disagrees, 
finding  that  to  delegate  the 
responsibility  to  States  and  localities  for 
establishing  transition  periods  for 
carriers  could  result  in  multiple, 
conflicting  transition  periods.  Also,  as 
indicated  in  paragraphs  42  through  45 
of  the  Order,  commenters  opposed  a 
requirement  that  carriers  file  transition 
reports  for  Commission  use  as  a  tool  to 
monitor  carrier  progress  in  converting  to 
imiversal  911.  However,  the 
Commission  adopts  a  limited  transition 
report  requirement  which  is  less 
biirdensome  than  that  proposed  in  the 
Third  NPRM.  As  adopted,  carriers  are 
required  to  file  only  two  reports  and 
these  reports  will  focus  only  on  carriers 
serving  those  areas  of  country  in  which 
911  is  not  currently  in  use.  This 
reqiiirement  is  discussed  in  more  depth 
in  the  FRFA  section,  infra,  considering 
steps  taken  to  minimize  the  significant 
economic  impact  on  small  entities  and 
alternatives  considered. 

15.  Paragraphs  48  through  52  of  the 
Order  discusses  ways  in  which  the 
Commission  can  comply  with  its 
obligation  to  offer  support  of 
comprehensive  state  emergency  plans. 
Although  the  Commission  received  only 
nine  comments  on  this  issue,  one 
comment,  for  American  Samoa  License, 
Inc.,  in  particular,  provided  significant 
input  on,  among  other  things,  the 
unique  circumstances  of  its  situation 
and  the  way  a  "one-size-fits-all"  model 
plan  would  not  address  its  particular 
needs.  In  response  to  such  comment,  the 
Commission  adopts  an  informal 
leadership  approach  to  its 
responsibilities  in  this  regard,  for 
example,  by  participating  in 
organizational  meetings  setup  by 
interested  parties,  and  placing  details  of 
information-sharing  measures  by  means 
of  the  FCC's  website  and  public  notice, 
which  the  Commission  hopes  will 
encourage  increased  participation  to 
which  we  can  add  oiu  support. 


Description  and  Estimate  of  the  Number 
of  Small  Entities  to  Which  Rules  WiU 
Apply 

16.  The  RFA  directs  agencies  to 
provide  a  description  of,  and  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  proposed  rules  adopted  in  this 
action.  The  RFA  generally  defines  the 
term  "small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business." 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act.  ■ 
A  small  business  concern  is  one  which: 
(1)  Is  independently  owned  and 
operated;  (2)  is  not  dominant  in  its  field 
of  operation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administration  (SBA). 
'  17.  A  small  organization  is  generally 
"any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field." 
Nationwide,  as  of  1992,  there  were 
approximately  275,801  small 
organizations.  The  definition  of  "small 
govertunental  jurisdiction"  generally 
means  "governments  of  cities,  counties, 
towns,  townships,  villages,  school 
districts,  or  special  districts  with 
populations  of  fewer  than  50,000." 
There  are  85,006  governmental 
jurisdictions  in  the  nation.  This  number 
includes  such  entities  as  states, 
counties,  cities,  utility  districts,  and 
school  districts.  There  are  no  figiu«s 
available  on  what  portion  of  this 
number  has  populations  of  fewer  than 
50,000.  However,  this  number  includes 
38,978  counties,  cities  and  towns,  and 
of  those,  37,556.  or  96  percent,  have 
populations  of  fewer  than  50,000.  The 
Census  Bureau  estimates  that  this  ratio 
is  approximately  accurate  for  all 
government  entities.  Thus,  of  the  85,006 
governmental  entities,  we  estimate  that 
96  percent,  or  about  81,600,  are  small 
entities  that  may  be  affected  by  out 
rules. 

18.  This  list  includes  categories  that  at 
present  may  not  be  subject  to  the  911 
Act  rules.  At  present,  covered  carriers 
include  all  cellular  licensees,  broadband 
PCS  licensees,  and  certain  carriers  of 
Specialized  Mobile  Radio  (SMR) 
licensees.  The  SMR  providers  that  are 
presently  covered  include  "only 
licensees  that  offer  real-time,  two-way 
switched  voice  service  that  is 
intercormected  with  the  public  switched 
network,  either  on  a  stand-alone  basis  or 
packaged  with  other 

telecommunications  services."  For  those 
carriers  that  presently  do  not  need  to 
comply  with  the  911  requirements,  such 


1646  Federal  Register /Vol.  67,  No.  9 /Monday,  January  14,  2002 /Rules  and  Regulations 


as  Mobile  Satellite  Service  (MSS) 
carriers,  the  Cominission  acknowledges 
that,  at  some  point  in  the  future,  they 
may  be  required  to  provide  appropriate 
access  to  emergency  services. 

19.  Neither  the  Commission  nor  the 
SBA  has  developed  definitions  for  small 
providers  of  the  specific  industries 
affected.  Therefore,  throughout  our 
analysis,  the  Commission  uses  the 
closest  applicable  definition  under  the 
SBA  rules,  the  North  American  Industry 
Classification  System  (NAICS)  standards 
for  "Cellular  and  Other  Wireless 
Telecommunications"  and  "Wired 
Teleconmiunications  Carriers." 
According  to  these  standards,  a  small 
entity  is  one  with  no  more  than  1,500 
employees.  To  determine  which  of  the 
affected  entities  in  the  effected  services 
fit  into  the  SBA  definition  of  small 
business,  the  Commission  has 
consistently  referred  to  Table  5.3  in 
Trends  in  Telephone  Service  (Trends)  a 
report  published  annually  by  the 
Commission's  Common  Carrier  Bureau. 

20.  Local  Exchange  Carriers. 
According  to  the  most  recent  Trends 
data,  1,335  inciunbent  carriiers  reported 
that  they  were  engaged  in  the  provision 
of  local  exchange  services.  We  do  not 
have  data  specifying  the  number  of 
these  carriers  that  are  either  dominant 
in  their  field  of  operations,  or  are  not 
independently  owned.  However  Trends 
indicates  that  1,037  local  exchange 
carriers  report  that,  in  combination  with 
their  affiliates,  they  have  1,500  or  fewer 
employees,  and  would  thus  be 
considered  small  businesses  as  defined 
by  NAICS. 

21.  We  have  included  small 
incumbent  local  exchange  carriers  in 
this  RFA  analysis.  A  "small  business" 
under  the  RFA  is  one  that,  inter  alia, 
meets  the  pertinent  small  business  size 
standard  (e.g..  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incimibent 
local  exchange  carriers  are  not  dominant 
in  their  field  of  operation  because  any 
such  dominance  is  not  "national"  in 
scope.  We  have  therefore  included  small 
incumbent  carriers  in  this  RFA  analysis, 
although  we  emphasize  thait  this  RFA 
action  has  no  effect  on  the 
Commission's  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

22.  Also  included  in  the  number  of 
Local  Exchange  Carriers  is  the  rural 
radio  telephone  service.  A  significant 
subset  of  the  Rural  Radiotelephone 
Service  is  the  Basic  Exchange 
Telephone  Radio  Systems  ^ETRS). 
There  are  approximately  1,000  licensees 


in  the  Rural  Radiotelephone  Service, 
and  we  estimate  that  ^most  all  of  them 
qualify  as  small  entities  under  the 
NAICS  definition. 

23.  Competitive  Access  Providers  and 
Competitive  Local  Exchange  Carriers 
(CAPs  and  CLECs).  Trends  indicates 
that  349  CAPs  and  CLECs,  87  local 
resellers,  and  60  other  local  exchange 
carriers  reported  that  they  were  engaged 
in  the  provision  of  competitive  local 
exchange  services.  The  Commission 
does  not  have  data  specifying  the 
number  of  these  carriers  that  are  not 
independently  owned  and  operated. 
However,  Trends  states  that  297  CAPs 
and  CLECs,  86  local  resellers,  and  56 
other  local  exchange  carriers  report  that, 
in  combination  with  their  affiliates,  they 
have  1,500  or  fewer  employees  for  a 
total  of  439  such  entities  qualified  as 
small  entities. 

24.  Fixed  Local  Service  Providers  and 
Payphone  Providers.  Trends  reports  that 
there  are  1,831  fixed  local  service 
providers  and  758  payphone  providers. 
Using  the  NAICS  standard  for  small 
entity  of  fewer  than  1,500  employees. 
Trends  estimates  that  1,476  fixed  local 
service  providers,  in  combination  with 
affiliates  have  1,500  or  few  employees 
and  thus  qualify  as  small  entities.  In 
addition!  755  payphone  providers  report 
that,  in  combination  with  their  affiliates, 
they  employ  1,500  or  fewer  individuals. 

25.  Wireless  Telephone  Including 
Cellular,  Personal  Communications 
Service  (PCS)  and  SMR  Telephony 
Carriers.  There  are  806  entities  in  this 
category  as  estimated  in  Trends,  and 
323  such  licensees  in  combination  with 
their  affiliates  have  1,500  or  fewer 
employees  and  thus  qualify  using  the 
NAICS  guide,  as  small  businesses. 

26.  Other  Mobile  Service  Providers. 
Trends  estimates  that  there  are  44 
providers  of  other  mobile  services,  and 
again  using  the  NAICS  standard,  43 
providers  of  other  mobile  services  in 
combination  with  their  affiliates  hire 
1,500  or  fewer  employees  and  thus  may 
be  considered  small  entities. 

27.  Toll  Service  Providers.  Trends 
calculates  that  there  are  738  toll  service 
providers,  including  204  interexchange 
carriers,  21  operator  service  providers, 
21  pre-paid  calling  card  providers,  21 
satellite  service  carriers,  454  toll 
resellers,  and  17  carriers  providing  other 
toll  services.  Trends  further  estimates 
that  656  toll  service  providers  with  their 
affiliates  have  1,500  or  fewer  employees 
and  thus  qualify  as  small  entities  as 
defined  by  NAICS.  This  figure  includes 
163  interexchange  carriers,  20  operator 
service  providers,  20  pre-paid  calling 
card  providers,  16  satellite  service 
carriers,  423  toll  resellers,  and  15 
carriers  providing  other  toll  services. 


28.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  TV 
broadcast  channels  that  are  not 
otherwise  used  for  TV  broadcasting  in 
the  coastal  area  of  the  states  bordering 
the  Gulf  of  Mexico.  At  present,  there  are 
approximately  55  licensees  in  this 
service.  The  Comniission  is  unable  at 
this  time  to  estimate  the  number  of 
licensees  that  would  qualify  as  small 
entities  under  the  SBA  definition  for 
radiotelephone  communications.  The 
Commission  assumes,  for  purposes  of 
this  FRFA,  that  all  of  the  55  licensees 
are  small  entities,  as  that  term  is  defined 
by  NAICS. 

Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

29.  The  Commission  adopts  a  flexible 
approach  of  basic  requirements  based 
on  maximum  periods  for  certain 
technical  and  operational  aspects  of  a 
transition  and  recommends  steps  to 
ensure  the  prompt  delivery  of 
emergency  calls  across  the  nation. 
Paragraphs  18  through  21  of  the  Order 
consider  transition  periods  for  areas 
where  there  is  a  designated  public  safety 
answering  point  (PSAP)  or  once  a  PSAP 
is  designated.  For  areas  in  which  State 
or  lo&al  authorities  have  established  a 
PSAP,  the  Commission  adopts  a 
maximum  nine-month  transition  period 
that  runs  fitjm  December  11,  2001,  for 
carriers  to  deliver  all  91 1  calls  to  that 
PSAP.  Subsequent  to  the  transition 
period,  the  Commission  establishes  a 
permissive  dialing  period  in  order  for 
carriers  to  educate  consumers  on  the    - 
transition  to  911-dialing.  The 
Commission  also  encourages  such 
carriers,  following  the  permissive 
dialing  period,  to  furnish  a  standard 
intercept  message.  [See  paragraphs  16 
and  37  of  the  Order). 

30.  Also,  as  detailed  in  paragraphs  22 
through  31  of  the  Order,  in  areas  where 
there  is  no  PSAP,  the  Commission 
adopts  the  following  requirements: 
within  nine  months  of  the  effective  date 
of  this  Order,  carriers  must  begin 
delivering  911  calls  to  either  a  statewide 
established  default  point  or,  if  none 
exists,  to  an  appropriate  local 
emergency  authority,  such  as  the  police 
or  country  sheriff.  If  a  State  or  local 
authority  prefers  that  carriers  deliver 
911  calls  to  some  other  local  default 
point,  the  Commission  provides  that 
carriers  must  begin  delivering  911  calls 
to  such  a  default  point  no  later  than 
nine  months  fitim  the  date  of  the  request 
by  the  local  authority  or  appropriate 
State  entity.  Once  a  State  or  local 
authority  has  formally  designated  a 
PSAP  for  an  area,  a  carrier  will  have  a 
nine-month  period  to  deliver  911  calls 
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to  that  PSAP.  Paragraph  27  of  the  Order 
establishes  that,  where  no  appropriate 
local  emergency  authority  has  been 
selected,  that  carriers  contact,  as  soon  as 
practicable,  the  entity  designated  by  that 
State's  Governor  to  assist  in 
implementation  of  911,  and  to  allow  15 
days  for  a  response.  If  none  is 
forthcoming,  then  carriers  should 
exercise  reasonable  judgment  in 
determining  where  to  deliver  911  calls. 

31 .  Paragraphs  42  through  45  of  the 
Order  consider  implementation  and 
enforcement  of  transition  period 
deadlines.  In  this  regard,  the 
Commission  adopts  a  limited  transition 
report  requirement  which  requires  that 
carriers  serving  areas  where  911  is  not 
in  use  as  the  emergency  number  on  the 
date  of  enactment  of  the  law  file  two 
reports  as  detailed  in  paragraphs  43-45 
of  the  Fifth  R&O. 

Steps  Taken  to  Minimize  Sigpificapt 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

32.  The  RFA  requires  an  agency  to 
describe  any  significant  alternatives  that 
it  has  considered  in  reaching  its 
proposed  approach,  which  may  include, 
among  others,  the  following  four 
alternatives:  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  nde  for  such  small  entities; 
(3)  the  use  of  performance  rather  than 
design  standards;  and  (4)  any  exemption 
from  coverage  of  the  nde,  or  any  part 
thereof,  for  such  small  entities. 

33.  The  Cominission  is  limited  in 
establishing  less  stringent  requirements 
for  small  entities  in  this  proceeding  by 
the  critical  public  safety  issues  of 
concern  and  by  legislative  mandate.  The 
residts  of  delayed  or  insufficient 
response  to  wireless  911  calls  can  be 
equally  fatal  whether  the  carrier 
involved  is  a  large  or  small  entity.  When 
given  alternatives  which  do  not 
compromise  the  public  safety  goals  of 
this  proceeding  but  offer  all  entities  the 
flexibility  to  carry  out  their 
responsibilities  in  a  way  that  is  tailored 
to  their  individual  locality  and  its 
needs,  the  Commission  has  chosen  the 
more  flexible  option.  For  example,  in 
areas  where  there  is  neither  a  PSAP  nor 
a  statewide  default  answering  point, 
many  of  which  are  served  by  small 
carriers  or  are  governed  by  small 
entities,  an  existing  local  law 
enforcement  agency  such  as  a  country 
sheriff  could  serve  as  the  local 
emergency  authority. 


34.  On  the  other  hand,  several  carrier- 
commenters  recommend  that  the 
Commission  allow  carriers  and  States 
and  localities  to  establish  transition 
periods  for  implementation  of  91 1 
dialing.  As  discussed  in  paragraphs  5 
through  9  of  the  Fifth  R&O,  the 
Commission  declines  to  adopt  this 
alternative,  finding  that  to  delegate  such 
authority  to  carriers  and  PSAPs  could 
result  in  multiple,  confficting  transition 
periods  and  create  confusion  in  critical 
emergency  situations  as  travelers  move 
from  one  locality  to  another.  Further, 
the  Commission  finds  that  delegating 
the  authority  to  establish  911  transition 
periods  to  carriers  and  PSAPS  could 
hinder  the  Commission's  ability  to 
ensure  that  the  transition  to  911  dialing 
occurs  on  a  timely  basis  and  could 
hinder  the  Commission's  overall  ability 
to  monitor  the  transition  to  911  as  the 
nationwide  emergency  nimiber.  If  the 
Commission  had  authorized  States  and 
localities  to  establish  911  transition 
periods,  it  would  place  the 
responsibility  and  bujden  for  this 
administrative  work  on  the  entities 
themselves,  many  of  whom  are  small.  It 
should  be  noted,  however,  that  the 
Commission  recognized  the  need  for  a 
transition  period,  noting  the  fluid  nature 
of  technology,  and  provided  the  flexible 
transition  period  adopted  in  the  Fifth 
R&O.  The  transition  period  will  allow 
both  large  and  small  carriers  time,  not 
only  to  complete  the  technological 
updates  and  coordination  which  may  be 
necessary  to  provide  911  service,  but 
also  time  to  educate  the  public 
regarding  911  service.  Also,  in 
establishing  flexible  transition  periods, 
the  Commission  recognizes  that 
individual  service  areas  face  different 
technical  and  operational  measures. 
35.  In  this  regard,  as  discussed  in 
paragraphs  32  through  39  of  the  Order, 
the  Commission  elects  not  to 
promulgate  rules  for  carriers  to  educate 
the  public  about  911  transition,  but 
simply  encourages  carriers  to  plan  and 
provide  time  in  the  transition  period  for 
planning  and  executing  a  public 
education  program.  Several  conunenters 
suggest  additional  requirements 
regarding  educating  the  public,  which 
the  Conunission  found  to  be 
imnecessary  and  btudensome, 
particidarly  on  small  entities.  One 
commenter,  for  example,  proposed  a 
reqiurement  that  carriers  service  areas 
that  currently  use  non-911  abbreviated 
numbers  for  emergency  purposes  notify 
the  agency  using  such  niunbers  that 
they  will  not  be  available  after  the 
transition  period.  The  same  commenter 
recommended  requirements  for  carriers 
to  provide  billing  inserts  apprising 


customers  of  the  conversion  to  91 1  as 
the  imiversal  emergency  assistance 
number.  The  Commission  encourages 
such  public  education  efforts  to  enable 
the  permissive  dialing  period  to  be 
discontinued.  Nonetheless,  once 
discontinued,  the  Rules  require  the 
carriers  to  intercept  calls  made  via  non- 
911  emergency  numbers  with  an 
aimouncement  to  alert  the  caller  to  the 
change  to  911  for  emergency  calls.  This 
offers  all  carriers,  including  small 
carriers,  the  flexibility  to  design  the 
appropriate  public  education  program 
that  best  satisfies  the  need  for  91 1 
education  within  the  individual  service 
area,  while  offering  the  carrier  some 
control  over  expenditures  in  this  area. 

36.  In  one  area,  however,  the 
Commission,  faced  with  its  legislative 
mandate  to  monitor  the  progress  of 
carriers  in  the  transition  to  911,  adopted 
a  requirement  that  may  particularly 
impact  rural  and  small  carriers.  As 
indicated  in  paragraphs  42  through  45 
of  the  Order,  the  Commission  adopts  a 
limited  requirement  for  transition 
reports.  In  the  NPRM,  the  Commission 
proposed  a  broader  approach  to 
transition  reports  that  would  have 
affected  all  carriers  and  would  be  filed 
on  a  more  regular  basis  than  the 
requirement  adopted  in  the  Fifth  R&O. 
The  adopted  requirement  states  that 
only  those  carriers  providing  service  in 
areas  where  911  is  not  in  use  as  the 
emergency  number  on  the  date  of 
enactment  of  the  law  must  file  two 
reports.  The  filing  of  the  reports  will  be 
limited  to  those  counties  where  there  is 
no  911  service;  those  counties  that  are 
in  the  process  of  implementing  911;  and 
those  counties  that  have  basic  911 
service  only  in  some  parts.  The  first 
report  is  to  be  filed  March  11,  2002  and 
the  second  report  15  calendar  days  after 
the  end  of  the  transition  period. 
Although  the  actual  regulation  is  less 
biudensome  overall  on  all  carriers,  it  is 
likely  that  carriers  that  do  not  yet  offer 
911  service  would  be  smaU  entities  as 
defined  by  the  SBA.  In  addition,  as 
described  in  paragraph  27  of  the  Order,   - 
the  Commission  adopts  a  requirement 
that  carriers  serving  areas  where  no 
PSAP  or  appropriate  local  emergency 
authority  has  been  established  must 
initiate  contact  with  the  entity 
designated  by  the  Governor  before 
exercising  reasonable  judgment  as  to 
where  to  deliver  911  calls. 

37.  Hie  Commission  recognizes  that 
the  burden  for  making  progress  towards 
911  implementation  may  fall,  during  the 
transition  period,  on  small  and  rural 
entities  because  they  are  most  likely  to 
require  the  most  effort  in  implementing 
911.  They  may  cover  larger,  less 
populated  areas  who  may  face  funding 
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problems  and  who  may  have  farther  to 
go  in  achieving  the  expensive 
technological  advances  which  facilities 
serving  more  urban  areas  have  access  to. 
By  the  same  token,  however,  these  same 
disadvantages  that  many  such  small 
carriers  and  State  or  local  governments 
face  also  dictate  a  need  for  optimum  91 1 
emergency  service  as  quickly  as 
possible.  The  Commission  has  tried  to 
make  compliance  with  91 1  rules  and 
implementation  dates  as  fair  as  possible 
to  small  entities  by,  for  example, 
establishing  flexible  transition  periods, 
hi  establishing  the  limited  transition 
report  requirement,  the  Commission 
provides  that  carriers  might,  at  their 
option,  consolidate  reporting  and 
eliminate  redundant  reports  by  filing 
the  transition  reports  either  collectively 
with  those  carriers  similarly  situated  or 
combining  reports  for  several  counties 
facing  similar  problems,  thus  saving  the 
affected  carriers  time  and  costs.  It  is 
intended  that  the  transition  reports  will 
provide  the  Commission  with 
information  leading  to  solutions  to  the 
unique  problems  faced  by  small  entities 
in  the  implementation  of  91 1  service.  In 
addition,  the  Commission  hopes  the 
reporting  process  will  generate  a 
cooperative  dialogue  regarding  how 
entities  with  similar  problems  can 
resolve  such  issues. 

38.  The  Commission,  instead  of 
establishing  a  proposed  program  that 
would  require  carriers  and  PS  APS,  large 
and  small,  to  provide  information  to 
each  other  or  to  the  Commission 
regarding  problems  exclusive  to  their 
locality,  establishes  an  informal 
program  in  which  the  Commission 
would  serve  as  a  clearinghouse  for  such 
information.  Further,  instead  of 
establishing  a  coordination  requirement 
forcing  PSAPs  and  carriers  to  meet  to 
discuss  intra-locality  issues,  the 
Commission  emphasizes  the  importance 
of  assuming  a  leadership  role  in 
providing  coordination  and  technical 
assistance  and  endorses  the  joint 
leadership  of  the  Commission  and  State 
Governors  in  this  area  to  assist  parties 
involved  with  integrated  comprehensive 
emergency  communications  systems. 
[See  paragraphs  46  through  52  of  the 
Order) 

39.  Report  to  Congress:  The 
Commission  will  send  a  copy  of  this 
decision,  including  this  FRFA,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  Congressional  Review  Act,  5 
U.S.C.  801(a)(1)(a).  In  addition,  the 
Commission  will  send  a  copy  of  the 
Order,  including  this  FRFA  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 


Ordering  Clauses 

40.  Pursuant  to  §§  1,  4(i),  4(j),  7. 10, 
201,  202,  208,  214,  251(e)(3),  301,  303. 
308,  309(j).  and  310  of  the 
Communications  Act  of  1934.  as 
amended,  47  U.S.C.  151, 154(i),  154(j), 
157, 160,  210,  202,  208.  214.  251(e).  301, 
303,  308.  309(j).  and  310,  the  Fifth 
Report  and  Order  in  CC  Docket  No.  92- 
105  is  adopted. 

41.  Part  64,  new  Subpart  AA,  of  the 
Commission's  rules  is  adopted  to 
require  wireline  and  wireless  licensees 
to  complete  the  transition  to  911  as  the 
universal  emergency  assistance  number, 
as  set  forth  in  Appendix  B  of  the  Order 
and  will  become  effective  February  13, 
2002.  except  for  §  64.3002.  which 
contains  modified  information 
collection  requirements  that  are  not 
effective  until  approved  by  the  Office  of 
Management  and  Budget.  The 
Commission  will  publish  a  notice  in  the 
Federal  Register  annoimcing  the 
effective  date  for  this  section. 

42.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this.  Fifth  Report  and  Order.  First 
Report  and  Order,  and  Memorandum 
Opinion  and  Order,  including  the  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

43.  Pursuant  to  §§  1.  4(i).  4(j).  7, 10. 
201,  202.  208,  214.  251(e)(3).  301.  303. 
308.  309(j).  and  310  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  154(j). 
157,  160,  210,  202,  208.  214.  251(e).  301, 
303,  308,  309{j).  and  310,  the  First 
Report  and  Order  in  WT  Docket  No.  00- 
110  is  adopted. 

44.  The  Petition  for  Reconsideration 
or  Clarification  of  the  Fourth  Report  and 
Order,  in  CC  Docket  No.  92-105.  filed 
by  Maritel.  Inc.  on  September  28.  2000, 
IS  GRANTED  to  the  extent  described  in 
the  Order. 

45.  Authority  is  hereby  delegated  to 
the  Chiefs  of  the  Common  Carrier 
Bineau  and  the  Wireless 
Telecommimications  Bureau  to  require 
additional  information,  as  necessary,  to 
evaluate  carriers  progress  in  achieving 
the  transition  to  the  use  of  911  and  their 
compliance  with  the  transition 
requirements  set  forth  in  the  Order. 

List  of  Subjects 

47CFRPart20 

Communications  common  carrier, 
Communications  equipment.  Radio. 

47  CFR  Part  64 

Communications  common  carrier. 
Radio,  Reporting  and  recordkeeping 
requirements.  Telephone. 


Federal  Communications  Commission. 
William  F.  Caton. 

Deputy  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
amends  47  CFR  Parts  20  and  64  as 
follows: 

PART  20— COMMERCIAL  MOBILE 
RADIO  SERVICES 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 160,  251-254. 
303,  and  332  unless  otherwise  noted. 

2.  Section  20.3  is  amended  by  adding 
definitions  of  "appropriate  local, 
emergency  authority"  and  "statewide 
default  answering  point"  in  alphabetical 
order  to  read  as  follows: 

§20.3    Definitions. 

Appropriate  local  emergency 
authority.  An  emergency  answering 
point  that  has  not  been  offieially 
designated  as  a  Public  Safety  Answering 
Point  (PSAP),  but  has  the  capability  of 
receiving  911  calls  and  either 
dispatching  emergency  services 
persoimel  or,  if  necessary,  relaying  the 
call  to  another  emergency  service 
provider.  An  appropriate  local 
emergency  authority  may  include,  but  is 
not  limited,  to  an  existing  local  law 
enforcement  authority,  such  as  the 
police,  county  sheriff,  local  emergency 
medical  services  provider,  or  fire 
department. 
***** 

Statewide  default  answering. point.  An 
emergency  answering  point  designated 
by  the  State  to  receive  911  calls  for 
either  the  entire  State  or  those  portions 
of  the  State  not  otherwise  served  by  a 
local  PSAP. 

3.  Section  20.18(b)  is  revised  to  read 
as  follows: 

§20.18    911  Service. 

***** 

(]b)  Basic  911  Service.  Licensees 
subject  to  this  section  must  transmit  all 
wireless  911  calls  without  respect  to 
their  call  validation  process  to  a  Public 
Safety  Answering  Point,  or,  where  no 
Public  Safety  Answering  Point  has  been 
designated,  to  a  designated  statewide 
default  answering  point  or  appropriate 
local  emergency  authority  pursuant  to 
§64.3001  of  this  chapter,  provided  that 
"all  wireless  911  calls"  is  defined  as 
"any  call  initiated  by  a  wireless  user 
dialing  911  on  a  phone  using  a 
compliant  radio  firequency  protocol  of 
the  serving  carrier." 
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PART  64— MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

4.  The  authority  citation  for  part  64 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154, 47  U.S.C.  225, 47 
U.S.C.  251(e)(1),  151, 154.  201.^02,  205. 
218-220,  254,  302,  303,  and  337  unless 
otherwise  noted.  Interpret  or  apply  sections 
201,  218,  225,  226,  227,  229,  332.  48  Stat. 
1070.  as  amended.  47  U.S.C.  201-204,  208, 
225.  226,  227,  229,  332,  501  and  503  unless 
otherwise  noted. 

5.  Add  subpart  AA  to  part  64  to  read 
as  follows: 

Subpart  AA— Universal  Emergency 
Telephone  Number 

Sec. 

Sec.  64.3000.    Definitions. 

Sec.  64.3001 .    Obligation  to  transmit  91 1 

calls. 
Sec.  64.3002.    Transition  to  911  as  the 

universal  emergency  telephone  number. 
Sec.  64.3003    Obligation  for  providing  a 

permissive  dialing  period. 
Sec.  64.3004    Obligation  for  providing  an 

intercept  message. 

Subpart  AA— Universal  Emergency 
Teleiphone  Number 

Authority:  47  U.S.C.  151. 154(i).  154(j), 
157,  160,  210,  202,  208,  214,  251(e),  301,  303, 
308,  309(j).  and  310. 


§64.3000    Definitiona. 

(a)  91 1  calls.  Any  call  initiated  by  an 
end  user  by  dialing  911  for  the  piupose 
of  accessing  an  emergency  service 
provider.  For  wireless  carriers,  all  911 
calls  include  those  they  are  required  to 
transmit  pursuant  to  §  20.18  of  the 
Commission's  rules. 

(b)  Appropriate  local  emergency 
authority.  An  emergency  answering 
point  that  has  not  been  officially 
designated  as  a  Public  Safety  Answering 
Point  (PSAP),  but  has  the  capability  of 
receiving  911  calls  and  either 
dispatcMng  emergency  services 
personnel  or,  if  necessary,  relaying  the 
call  to  another  emergency  service 
provider.  An  appropriate  local 
emergency  authority  may  include,  but  is 
not  limited  to,  an  existing  local  law 
enforcement  authority,  such  as  the 
police,  county  sheriff,  local  emergency 
medical  services  provider,  or  fire 
department. 

(c)  Public  Safety  Answering  Point 
(PSAP).  A  facility  that  has  been 
designated  to  receive  911  calls  and  route 
them  to  emergency  services  personnel. 

(d)  Statewide  default  answering  point. 
An  emergency  answering  point 
designated  by  the  State  to  receive  911 
calls  for  either  the  entire  State  or  those 
portions  of  the  State  not  otherwise 
served  by  a  local  PSAP. 


§  64.3001    Obligation  to  transmit  91 1  calls. 

All  telecommimications  carriers  shall 
transmit  all  911  calls  to  a  PSAP,  to  a 
designated  statewide  default  answering 
point,  or  to  an  appropriate  local 
emergency  authority  as  set  forth  in 
§64.3002. 

§  64.3002    Transition  to  91 1  as  the 
universal  emergency  telephone  number. 

As  of  December  11,  2001.  except 
where  911  is  already  established  as  the 
exclusive  emergency  number  to  reach  a 
PSAP  within  a  given  jurisdiction. 
telecoDMnunications  carriers  shall 
comply  with  the  following  transition 
periods: 

(a)  Where  a  PSAP  has  been 
designated,  telecommimications  carriers 
shall  complete  all  translation  and 
routing  necessary  to  deliver  911  calls  to 
a  PSAP  no  later  than  September  11. 
2002. 

(b)  Where  no  PSAP  has  been 
designated,  telecommunications  carriers 
shall  complete  all  translation  and 
routing  necessary  to  deliver  911  calls  to 
the  statewide  default  answering  point 
no  later  than  September  11.  2002. 

(c)  Where  neither  a  PSAP  nor  a 
statewide  default  answering  point  has 
been  designated,  telecommunications 
carriers  shall  complete  the  translation 
and  routing  necessary  to  deliver  911 
calls  to  an  appropriate  local  emergency 
authority,  widiin  nine  months  of  a 
request  by  the  State  or  locality. 

(d)  Where  no  PSAP  nor  statewide 
default  answering  point  has  been 
designated,  and  no  appropriate  local 
emergency  authority  has  been  selected 
by  an  authorized  state  or  local  entity, 
telecommunications  carriers  shall 
identify  an  appropriate  local  emergency 
authority,  based  on  the  exercise  of 
reasonable  judgment,  and  complete  all 
translation  and  routing  necessary  to 
deliver  911  calls  to  such  appropriate 
local  emergency  authority  no  later  than 
September  11.  2002. 

(e)  Once  a  PSAP  is  designated  for  an 
area  where  none  had  existed  as  of 
December  11,  2001,  telecommunications 
carriers  shall  complete  the  translation 
and  routing  necessary  to  deliver  911 
calls  to  that  PSAP  within  nine  months 
of  that  designation. 


appropriate  local  emergency  authority, 
identified  by  a  telecommimications 
carrier  based  on  the  exercise  of 
reasonable  judgment,  the 
telecommunications  carrier  shall 
provide  permissive  dialing  between  911 
and  any  other  seven-or  ten-digit 
emergency  number  or  an  abbreviated 
dialing  code  other  than  911  that  the 
public  has  previously  used  to  reach 
emergency  service  providers  until  the 
appropriate  State  or  local  jurisdiction 
determines  to  phase  out  the  use  of  such 
seven-or  ten-digit  number  entirely  and 
use  911  exclusively. 

§64.3004    Obligation  for  providing  an 
intercept  message. 

Upon  termination  of  permissive 
dialing,  as  provided  under  §64.3003, 
telecommunications  carriers  shall 
provide  a  standard  intercept  message 
aimouncement  that  interrupts  calls 
placed  to  the  emergency  service 
provider  using  either  a  seven-or  ten- 
digit  emergency  number  or  an 
abbreviated  dialing  code  other  than  911 
and  informs  the  caller  of  the  dialing 
code  change. 
IFR  Doc.  02-669  Filed  1-1 1-02;  8:45  am) 
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§64.3003    Obligation  for  providing  a 
permissWe  dialing  period. 

Upon  completion  of  translation  and 
routing  of  91 1  calls  to  a  PSAP,  a 
statewide  default  answering  point,  to  an 
appropriate  local  emergency  authority, 
or,  where  no  PSAP  nor  statewide  default 
answering  point  has  been  designated 
and  no  appropriate  local  emergency 
authority  has  been  selected  by  an 
authorized  state  or  local  entity,  to  an 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[CS  Docket  No.  98-132;  FCC  01-314] 

1998  Biennial  Revlew-Muttichannel 
Video  and  Cable  Television  Service 

agency:  Federal  Communications 

Commission. 

ACTION:  Correcting  amendments. 


summary:  This  document  makes  a 
number  of  minor  corrections  to  various 
part  76  rules  pertaining  to  the  public 
file,  notice,  recordkeeping,  and 
reporting  requirements  which  were 
published  in  the  Federal  Register  of 
Tuesday,  September  5,  2000  (65  FR 
53610).  This  action  completes  the 
Commission's  1998  biennial  review  of 
the  public  file  and  notice  requirements 
concerning  cable  television. 
dates:  Effective  February  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sonia  Greenaway-Mickle,  Cable 
Services  Bureau,  (202)  418-1419. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Second 
Report  and  Order  ("Second  Order"), 
FCC  01-314,  adopted  October  22,  2001; 
released  October  31,  2001.  The  hill  text 
of  the  Commission's  Order  is  available 
for  inspection  and  copying  during 
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normal  business  hours  in  the  FCC 
Reference  Center  (Room  CY-A257)  at  its 
headquarters.  445  12th  Street.  SW.. 
WasUngton,  DC  20554,  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  hitemational  Transcription 
Service,  Inc.,  (202)  857-3800. 1231  20th 
Street,  NW..  Washington.  DC  20036,  or 
may  be  reviewed  via  Internet  at 
htti)://www.fcc.gov/csb/. 

m  this  document  we  make  non- 
substantive rule  changes  to  correct 
errors  in  the  publication  of  part  76  of 
the  Commission's  rules.  With  this 
action,  we  complete  the  Commission's 
biennial  review  of  the  public  file, 
notice,  recordkeeping,  and  notice 
requirements  applicable  to  cable 
operators  under  part  76  of  the 
Commission's  rules. 

Need  for  Correction  | 

As  published,  the  final  regulations 
contain  errors  which  may  prove  to  be 
misleading  and  need  to  be  clarified. 

List  of  Subjects  in  47  CFR  Part  76 

Multichannel  video  and  cable 
television  service.  - 

Federal  Communications  Commission. 
William  F.  Caton. 

Deputy  Secretary.  j 

Accordingly.  47  CFR  part  76  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  76— MULTICHANNEL  VIDEO 
AND  CABLE  TELEVISION  SERVICE 

l.The  authority  citation  for  Part  76 
continues  to  read  as  follows: 

Antiiorily:  47  U.S.C.  151, 132, 153. 154, 
301,  302,  303.  303a.  307,  308.  309,  312,  315, 
317,  325,  338.  339,  503,  521.  522,  531,  532, 
533,  534,  535,  536,  537,  543.  344.  544a,  545, 
548,  549,  552,  554,  556,  558.  360,  561.  571, 
572,  573. 

S76.305    [Removed] 

2.  Remove  §  76.305. 

3.  Add  Note  to  §  76.309  to  read  as 
follows: 

§76b309   Customer  service  otiligstions. . 

***** 

Note  to  §76.309:  Section  76.1602  contains 
notification  requirements  for  cable  operators 
with  regard  to  operator  obligations  to 
subscribers  and  general  information  to  be 
provided  to  customers  regarding  service. 
Section  76.1603  contains  subscril)er 
notification  requirements  governing  rate  and 
service  changes.  Section  76.1619  contains 
notification  requirements  for  cable  operators 
with  regard  to  subscriber  bill  information  and 
operator  response  procedures  pertaining  to 
bill  disputes. 

4.  Add  Note  4  to  §  76.630  to  read  as 
follows: 


§76.630    CompstMMIity  with  consumer 
electronic  equipment 


Note  4  to  §  76.630:  Cable  operators  must 
comply  with  the  notification  requirements 
pertaining  to  the  waiver  of  the  prohibition 
against  scrambling  and  encryption,  and 
comply  with  the  public  file  requirement  in 
connection  with  such  waiver. 

5.  Section  76.1510  is  revised  to  read 
as  follows: 

§76.1510    Application  of  ceilsin  TiUe  VI 
provisions. 

The  following  sections  within  part  76 
shall  also  apply  to  open  video  systems; 
§§76.71,  76.73,  76.75,  76.77.  76.79, 
76.1702.  and  76.1802  (Equal 
Employment  Opportimity 
Requirements);  §§  76.503  and  76.504 
(ownership  restrictions):  §  76.981 
(negative  option  billing);  and 
§§  76.1300.  76.1301  and  76.1302 
(regulation  of  carriage  agreements); 
provided,  however,  that  these  sections 
shall  apply  to  open  video  systems  only 
to  the  extent  that  they  do  not  conflict 
with  this  subpart  S.  Section  631  of  the 
Communications  Act  (subscriber 
privacy)  shall  also  apply  to  open  video 
systems. 

§76.1700    [Amended] 

6.  Section  76.1700  is  amended  by 
removing  and  reserving  paragraph  (a)(1). 

§76.1702    [Amended] 

7.  Section  76.1702  is  amended  the 
first  time  it  appears  by  removing  the 
editorial  note.  Section  76.1702  is  further 
amended  by  removing  it  the  second 
time  it  appears  in  its  entirety. 

§76.1802    [Amended] 

8.  Section  76.1802  is  amended  the 
first  time  it  appears  by  removing  the 
editorial  note.  Section  76.1802  is  further 
amended  by  removing  it  the  second 
time  it  appears  in  its  entirety. . 

[FR  Doc.  02-788  Filed  1-11-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  195 

[Docket  No.  RSPA-99-6355; 
Amendment  195-74] 

RIN2137-AD61 

Pipeline  Safety:  Pipeline  Integrity 
Management  In  High  Consequence 
I  (Repair  Criteria) 


AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  finalizes  repair 
provisions  for  hazardous  liquid 
pipelines.  These  provisions  were 
initially  proposed  in  the  previous 
rulemaJdng  action  which  addressed 
requirements  for  pipeline  integrity 
management  programs  in  high 
consequence  areas  for  operators  owning 
or  operating  500  or  more  miles  of 
hazardous  liquid  or  carbon  dioxide 
pipeline  (Integrity  Management  rule.)  In 
the  Integrity  Management  rule,  we 
requested  comment  on  the  repair  and 
mitigation  provisions,  because  the 
provisions  were  substantially  modified 
firom  those  originally  proposed  in  the 
notice  of  proposed  rulemaking.  This 
final  rule  also  makes  several  non- 
substantive corrections  and 
clarifications  to  other  provisions  of  the 
Integrity  Management  rule. 
DATES:  This  rule  is  effective  May  29. 
2001,  except  for  paragraph  (h)  of 
§  195.452  which  takes  effect  February 
13.  2002.  The  incorporation  by  reference 
of  certain  publications  in  this  rule  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  February  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Israni,  (202)  366-4571.  or  by  e- 
mail:  mike.israni@rspa.dot.gov, 
regarding  the  remediation  provisions  in 
paragraph  (h)  or  any  other  provisions  of 
the  integrity  management  rule;  or  the 
Dockets  Facility  (202)  366-9329.  for 
copies  of  this  final  rule  or  other  material 
in  the  docket.  All  materials  in  this 
docket  may  be  accessed  electronically  at 
http://dms.dot.gov.  General  information 
about  the  RSPA/Office  of  Pipeline 
Safety  (OPS)  programs  may  be  obtained 
by  accessing  OPS's  Internet  homepage  at 
http://ops.dot.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

On  December  1.  2000.  RSPA 
published  a  final  rule  (65  FR  75378)  that 
prescribed  integrity  management 
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program  requirements  for  pipeline 
operators  who  own  or  operate  500  or 
more  miles  of  pipeline  transporting 
hazardous  liquids  or  carbon  dioxide. 
Under  the  Integrity  Management  rule, 
operators  are  required  to  develop  and 
implement  integrity  management 
programs  that  focus  on  hazardous  liquid 
and  carbon  dioxide  pipelines  that  could 
affect  high  consequence  areas.  High 
consequence  areas  are  defiined  as: 
populated  areas,  areas  imusually 
sensitive  to  environmental  damage,  and 
commercially  navigable  waterways. 

As  part  of  the  Integrity  Management 
final  rule,  we  requested  comment  on 
repair  and  mitigation  provisions 
(§  195.452(h).)  We  made  this  request 
because  we  substantially  changed  the 
initial  provisions  proposed  in  the  notice 
of  proposed  rulemaking.  We  noted  at 
that  time  that,  at  the  end  of  the 
comment  period  (March  31,  2001).  we 
would  either  publish  a  final  rule 
modifying  these  repair  provisions  or 
stating  that  the  provisions  would  remain 
imchanged.  We  received  comments 
from  six  soiuces.  Based  on  our  analysis 
of  the  comments  received,  we  modified 
paragraph  (h).  We  discussed  the 
comments,  our  responses,  and  changes 
made  to  these  provisions  below,  in 
greater  detail. 

This  document  also  makes  several 
corrections  and  language  clarifications 
to  other  provisions  in  §  195.452  and  the 
Appendbc  C  guidance.  These  changes  do 
not  affect  the  substance  of  any  of  the 
Integrity  Management  nile 
requirements.  Rather,  these  revisions 
either  correct  the  rule  because  of 
mistakes  found  since  the  rule  was 
issued,  or  they  clarify  some  of  the 
language. 

Corrections 

The  reference  in  paragraph  (j)(4)(i) 
that  the  external  monitoring  technology 
provide  an  understanding  of  the  line 
pipe  equivalent  to  that  obtained  imder 
paragraph  (j)(2).  was  incorrect.  The 
reference  should  be  to  the  assessment 
methods  listed  in  paragraph  (j)(5).  not  to 
the  evaluation  described  in  paragraph 
(j)(2). 

We  deleted  the  sentence  in  paragraph 
(j)(4)(ii)  requiring  an  operator  to 
complete  an  integrity  assessment  within 
180  days,  after  providing  180-days 
advance  notice  that  it  could  not 
complete  the  five-year  continual 
integrity  assessment  because  of 
unavailable  technology.  If  we  did  not 
remove  this  requirement,  an  operator 
would  have  to  complete  the  re- 
assessment within  the  five-year  period. 
Thus,  the  exception  for  a  longer 
assessment  period  would  be  illusmy. 


We  corrected  the  notification  period 
in  paragraph  (j)(5)(iii).  which  required 
using  alternative  technology  in  the 
continual  integrity  assessment,  from  60 
days  to  90  days.  90  days  is  consistent 
with  the  advance  notice  required  for  a 
baseline  assessment  that  uses 
technology  other  than  a  hydrostatic  test 
or  an  internal  inspection  tool. 

We  added  paragraph  number  1  to 
precede  the  first  sentence  in  paragraph 

(1). 
We  corrected  the  grammar  in  several 

places  in  Appendix  C. 

Clarifications  and  Non-Substantive 
Revisions 

We  added  carbon  dioxide  pipelines  to 
§  195.452(a)  to  clarify  that  the  integrity 
management  program  requirements  for 
hazardous  liquid  pipelines  to  also  apply 
to  carbon  dioxide  pipelines  regulated 
imder  Part  195. 

We  clarified  in  paragraphs  (c)(l)(i) 
and  (j)(5)  that  the  three  allowable 
assessment  methods  for  the  baseline  and 
continual  integrity  assessments  are  to  be 
applied  to  lap  welded  pipe  and  to  low 
firequency  ERW  pipe. 

We  clarified  that  the  periodic 
evaluation  (paragraph  (j)(2))  is  to 
consider  the  results  from  the  integrity 
assessments  required  by  §  195.452,  i.e., 
the  baseline  and  continual  integrity 
assessments. 

We  clarified  the  language  in 
paragraph  (j)(4)(i)  regarding  the 
justification  and  notice  required  for  a 
variance  based  on  engineering  reasons. 

We  added  the  requirement  that  an 
address  and  facsimile  number  must  be 
included  for  notifications  required  by 
the  Integrity  Management  rule,  rather 
than  referencing  these  in  other  pipeline 
safety  regulations.  Due  to  the  confusion 
of  some  operators  about  where  to  send 
a  notification  required  by  §  195.452 
versus  notifications  required  for  other 
purposes,  we  added  a  new  paragraph 
(paragraph  (m)),  which  provides  tUs 
information. 

We  revised  several  paragraphs  in 
§  195.452  and  Appendix  C  to  make  the 
terminology  consistent  with  changes 
made  to  the  terms  used  in  paragraph  (h). 

We  added  another  section  to  the 
guidance  in  Appendix  C,  which  lists 
conditions  an  operator  should  include 
in  its  schedule  for  evaluation  and 
remediation. 

Advisory  Committee  Consideration 

The  Technical  Hazardous  Liquid 
Pipeline  Safety  Standards  Committee 
(THLPSSC)  is  the  Federal  advisory 
committee  charged  with  the 
responsibility  of  advising  on  the 
tedmical  feasibility,  reasonableness, 
cost-effectiveness,  and  practicability  of 


proposed  hazardous  liquid  pipeline 
safety  standards.  The  committee  is 
composed  of  members  with  the  requisite 
statutory  expertise  who  represent 
'industry,  government,  and  the  general 
public. 

We  discussed  the  repair  provisions  in 
paragraph  (h)  and  conunents  received 
on  those  provisions  by  teleconference 
with  the  THLPSSC  at  its  meeting  on 
August  13,  2001.  Before  the  discussion, 
the  committee  members  were  mailed  a 
simunary  of  comments  on  the  repair 
provisions,  and  a  supplement  to  the 
cost-benefit  analysis  that  addressed 
these  provisions. 

At  tne  August  13  meeting,  seven  of 
the  twelve  ciurent  members  participated 
in  the  teleconference.  These  seven 
THLPSSC  members  voted  imanimously 
to  accept  the  repair  provisions,  provided 
OPS  consider  the  changes  and 
comments  discussed  diuing  the 
teleconference. 

The  following  is  a  list  of  the  changes 
and  comments  that  the  THLPSSC  asked 
OPS  to  consider: 

•  Reevaluate  and  relax  the  60-day 
repair  schedule  for  dents  on  the  top  of 
the  pipe. 

•  Allow  mitigative  measures,  other 
than  repair. 

•  The  provisions  assume  the  use  of 
in-line-inspection  technology  to  identify 
defects  although  the  rule  allows  both 
hydrostatic  testing  and  other 
technologies  for  the  integrity 
assessments. 

•  Provide  that  discovery  of  a  defect 
occius  when  an  engineering  analysis  of 
the  assessment  results  is  completed. 

•  Let  the  section  reflect  that  some 
internal  inspection  assessment  results 
cannot  be  analyzed  as  quickly  as  others. 
For  example,  it  tjrpically  takes  a  year 
following  completion  of  the  assessment 
to  receive  final  results  from  a  crack 
detection  tool. 

•  Delete  the  section  on  other 
conditions  requiring  repair  or  move  it  to 
Appendix  C  as  guidance  material. 

We  discuss  below  all  changes  made  to 
§  195.452(h)  in  response  to  the 
THLPSSC  and  other  commenters. 

Comments  on  Section  195.452(h) 

On  December  1,  2000,  OPS  issued  a 
final  rule  addressing  pipeline  integrity 
management  in  high  consequence  areas 
for  operators  owning  or  operating  500  or 
more  miles  of  hazardous  liquid  or 
carbon  dioxide  pipeline  (65  FR  75378) 
(The  Int^rity  Management  Rule.)  This 
rule  included  provisions  addressing  the 
repair  of  conditions  found  during  an 
integrity  assessment.  The  provisions 
were  found  in  paragraph  (h)  of  section 
195.452,  under  the  title  "What  actions 
must  be  taken  to  address  integrity 
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issues."  However,  because  the  repair 
provisions  in  the  Integrity  Management 
rule  were  substantially  different  from 
what  we  initially  proposed  in  the  notice 
of  proposed  rulemaking,  we  requested 
comment  on  the  provisions.  All  other 
provisions  of  the  Integrity  Management 
rule  were  final  and  became  effective 
May  29.  2001. 

We  received  comments  from  the 
following  six  sources: 
— One  trade  association  with  members 
affected  by  this  rulemaking: 

Atnerican  Petroleum  Association 
(API) 
— Three  individual  liquid  pipeline 
operators: 

Tosco  Corporation 

Chevron  Pipe  Line  Company 

Colonial  Pipeline  Company 
— One  operator  not  directty  affected  by 
this  rulemaking: 

Enron  Transportation  Services 
Company  (natural  gas  transmission) 
— One  Engineering  company: 

SEFBO  Pipeline  Bridge,  Inc. 

SEFBO  did  not  comment  directly  on 
the  repair  provisions  but  expressed  its 
support  for  pipeline  integrity 
management  programs  and  stressed  the 
importance  of  considering  safety  issues 
relating  to  the  support  structures  used 
by  pipelines  to  cross  high  consequence 
and  other  sensitive  areas. 

Some  of  the  comments  we  received 
about  the  repair  provisions  also 
addressed  other  portions  of  the  final 
rule.  As  we  only  requested  comment  on 
the  repair  provisions  in  paragraph  (h), 
this  document  will  focus  on  those 
comments.  If  at  some  point  we 
determine  that  substantive  revisions  to 
the  final  rule  are  necessary  and  we 
propose  changes,  we  will  then  consider 
those  comments. 

Comments  on  Section  195.452(h) — 
"What  actions  must  be  taken  to  address 
integrity  issues?" 

1.  General  comments  about  paragmpb 
(h): 

API  objected  to  use  of  the  word  repair 
throughout  paragraph  (h).  API 
contended  the  exclusive  focus  of  the 
rule  on  repairs  undermined  the  holistic 
approach  of  the  rule.  API  commented 
that  a  key  principle  throughout  the  rule 
is  the  integration  of  information,  so 
appropriate  mitigative  actions  can  be 
taken  based  on  a  comprehensive 
assessment.  API  explained  that  although 
actions  may  consist  of  repair,  other 
actions  sudi  as  further  testing  and 
evaluation,  environmental  changes, 
operational  changes,  or  administrative 
changes  could  be  appropriate.  API 
advised  that  the  goal  should  be  to 
ensure  operators  differentiate  defects 
injurious  to  a  pipeline's  integrity  frt>m 
those  that  are  not 


Tosco  also  commented  that  requiring 
repair  in  all  instances  was  too  inflexible, 
and  operators  must  have  the  flexibility 
to  address  a  wide  range  of  conditions. 

Response: 

To  assure  the  integrity  of  pipeline 
segments  that  could  affect  hi^ 
consequence  areas,  Section  195.452 
requires  an  operator  to  conduct  a  variety 
of  assessments.  The  assessments  include 
baseline  and  continual  integrity 
assessments  of  the  line  pipe  and 
periodic  evaluations  of  entire  pipeline 
systems,  to  assure  the  integrity  of 
pipeline  segments  that  could  affect  high 
consequence  areas.  This  is 
accomplished  through  the  continual 
identification  and  remediation  of 
potential  problems.  We  agree  the  word 
"repair"  in  paragraph  (h)  might  be  too 
narrow  to  encompass  the  range  of 
actions  an  operator  could  take  to 
address  a  problem.  We  intended 
paragraph  (h)  to  reflect  the  broader 
actions  an  operator  must  take  to  address 
integrity  issues  that  are  identified.  We 
further  agree  that  all  anomalies 
identified  by  an  integrity  assessment  or 
information  analysis  might  not  require 
repair.  Therefore,  we  replaced  the  word 
repair  with  remediate  throughout 
paragraph  (h).  Remediate  can 
encompass  a  broad  range  of  actions, 
which  include  mitigative  measures  as 
well  as  repair,  that  an  operator  can  take 
to  resolve  a  potential  integrity  concern. 
Although  we  firmly  believe  repair  is 
necessary  to  address  many  anomalies, 
we  recognize  repair  may  not  be 
necessary  in  all  instanjces.  The  rule 
provides  the  operator  flexibility  to 
determine  the  most  appropriate  action ' 
to  take.  However,  we  added  language  to 
ensure  that  whatever  action  is  taken  by 
an  operator,  it  must  be  adequate  to 
resolve  the  integrity  concern  on  the 
pipeline  for  the  long  term.  We  also 
added  a  requirement  that  when  an 
operator  chooses  to  remediate  a 
condition  through  a  reduction  in 
operating  pressure,  the  pressiue 
reduction  is  not  to  extend  beyond  365 
days  without  the  operator  taking  further 
action  to  ensure  the  safety  of  the 
pipeline. 

2.  Section  195. 452(h)(i)— General 
Requirements:  In  this  paragraph  we 
required  an  operator  to  take  prompt 
action  to  address  all  pipeline  integrity 
issues  raised  by  the  integrity  assessment 
and  information  analysis,  and  evaliuite 
all  anomalies  and  repair  those  that 
could  reduce  a  pipeline's  integrity.  An 
operator  was  further  required  to  follow 
§  195.422  in  making  a  repair. 

API  objected  to  the  words  "prompt" 
and  "all"  because  these  words  could  be 
interpreted  in  their  absolute  sense; 
could  cause  confusion  because  of  the 


required  time  frames  for  addressing 
certain  conditions;  and  could  lead 
inspectors  to  require  operators  to  take 
costly  actions  to  address  insignificant 
anomalies.  API  recommended  deleting 
these  terms. 

Tosco  suggested  the  rule  only  require 
an  operator  to  comply  with  §  195.22 
when  a  repair  is  necessary. 

Response: 

As  explained  in  the  previous  section, 
we  replaced  "repair"  with  "remediate" 
throughout  paragraph  (h),  allowing  for 
actions  other  than  repair,  in  order  to 
address  integrity  threatening  pipeline 
conditions.  This  will  allow  an  operator 
flexibility  in  how  to  address  anomalous 
conditions  on  its  pipeline. 

We  did  not  delete  the  terms  "prompt" 
and  "all."  The  pipeline  safety 
regulations  have  long  incorporated  the 
term  "prompt,"  with  consistent 
enforcement;  there  is  little  tlisagreement 
between  operators  and  inspectors  about 
its  meaning.  For  the  listed  conditions, 
we  determined  what  a  prompt  time 
frame  should  be  (viz.,  immediate,  60 
days,  180  days),  but  leave  it  to  the 
operator  to  determine  appropriate  time 
fitmies  for  other  conditions.  We  kept  the 
word  "all"  because  it  is  a  reasonable 
requirement  for  an  operator  to  evaluate 
all  conditions  indicated  by  an  integrity 
assessment  or  the  information  analysis, 
in  order  to  determine  the  significance  of 
each  concern.  Upon  evaluation  of  the 
condition,  the  operator  can  then 
determine  the  appropriate  further  action 
to  take,  if  any.  We  revised  the  language 
to  clarify  that  an  operator  must  evaluate 
all  anoinalous  conditions  (i.e.,- any 
condition  that  is  irregular,  abnormal, 
deviates  bom  the  norm,  etc.)  and 
remediate  those  conditions  that  could 
reduce  the  integrity  of  a  pipeline. 

The  word  "address"  is  used  in  the 
introductory  paragraph  to  encompass 
the  process  an  operator  should  go 
through  to  find  and  remedy  anomalous 
conditions,  i.e.,  discovery,  evaluation, 
and  remediation  of  the  condition 
through  rep£ur  or  other  mitigative 
action.  Using  language  to  capture  the 
process,  is  consistent  mth  API's 
comment  about  the  intended  goal  of  the 
rule.  By  having  an  operator  address  all 
anomalous  conditions  raised  by  the 
integrity  assessment  or  the  information 
analysis,  we  envision  a  process  that 
begins  with  discovery  of  a  condition  or 
anomaly  that  poses  an  integrity  concern 
to  the  pipeline;  continues  Mrith  an 
evaluation  that  includes  the  analysis  of 
other  relevant  data  about  the  pipeline 
(this  analysis  could  also  be  part  of  the 
discovery);  and  concludes  with  fixing 
the  problem. 

We  did  not  add  "if  necessary,"  to  the 
requirement  about  complying  with 
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§  195.422,  as  suggested  by  Tosco.  The 
rule  now  uses  the  word  remediate, 
which  should  alleviate  any  confusion 
about  when  compliance  with  §  195.422 
is  necessary.  Section  195.422  applies 
only  to  repairs.  If  actions  other  than 
repair  are  taken,  the  requirements  in  the 
section  do  not  apply. 

3.  Section  195.452(h)(2)— Discovery  of 
a  condition. 

The  discovery  of  a  condition  triggers 
the  time  frames  (either  required  by  the 
rule  or  the  operator's  schedule)  for 
remediating  the  condition.  We  defined 
discovery  as  occurring  when  an  operator 
has  adequate  information  to  determine 
the  need  for  a  repair,  and  we  provided 
examples  of  when  such  information 
might  be  available,  depending  on  the 
circiunstances.  The  examples  included 
the  receipt  of  the  preliminary  internal 
inspection  report,  the  gathering  and 
integrating  of  other  inspection 
information,  and  the  receipt  of  the  final 
internal  inspection  report.  The  date  of 
discovery  could  be  no  later  than  the 
date  of  the.  integrity  assessment  results 
or  the  final  report. 

API  objected  to  tying  discovery  to  a 
specific  point  in  time  because  discovery 
is  not  usually  a  single  event  but  occurs 
over  time  as  information  is  analyzed. 
API  commented  that  other  provisions  of 
the  Integrity  Management  rule  require 
operators  to  integrate  information  from 
various  sources,  and  tying  the  date  of 
discovery  to  the  date  of  the  integrity 
results  or  receipt  of  the  final  report  is 
inconsistent  with  the  concept  of 
integrating  data.  API  maintained  that 
too  much  emphasis  is  put  on  the  use  of 
internal  inspection  tools  and  the  data 
collected  from  running  these  tools 
through  a  pipeline.  API  also  commented 
that  the  emphasis  on  the  results  of  in- 
line inspections  in  determining  what 
action  must  be  taken,  is  inappropriate 
and  inconsistent  with  the  rule's  intent 
for  information  from  multiple  sources  to 
be  integrated  in  the  assessment  process. 
API  suggested  that  rather  than  tying 
discovery  to  the  integrity  assessment 
results  or  final  report,  discovery  should 
occur  when  an  operator  has  integrated 
other  inspections,  tests,  siuveillance, 
controls,  or  pipeline  integrity  data  with 
the  final  inspection  report  from  an  in- 
line inspection  vendor  or  hydrostatic 
test.  API  believes  this  integration  should 
be  completed  within  90  days  from  the 
receipt  of  the  final  inspection  report. 

Tosco  expressed  similar  concerns  and 
suggested  the  word  "discovery"  not  be 
used,  since  it  has  the  common  meaning 
of  when  something  is  first  found  and 
might  cause  confusion  with  how  the 
term  is  used  in  §  195.56.  Instead,  Tosco 
would  tie  the  repair  schedules  to  the 
determination  that  a  condition  requires 


mitigation,  which  would  be  an  outcome 
of  the  ongoing  assessment  process. 

Chevron  also  believed  it  is 
inappropriate  to  tie  discovery  to  a 
specific  event  because  discovery  is  a 
process  that  is  subject  to  change  with 
new  information.  Chevron  suggested 
language  changes  identical  to  those 
recommended  by  API. 

Response: 

We  contend  that  discovery  triggers  an 
operator's  process  to  address  a 
condition  that  could  affect  the  integrity 
of  a  pipeline.  Therefore,  discovery  has 
to  occur  at  a  specific  point  in  time  to 
start  the  period  for  evaluation  and 
remediation  of  the  condition.  The  use  of 
the  word  "discovery"  here  is  consistent 
with  how  the  word  has  been  used  in 
other  pipeline  safety  regulation. 
However,  to  allow  flexibility  the  rule 
provides  that  the  time  of  discovery  can 
vary  depending  on  circumstances,  and 
does  not  define  discovery  to  occur  at  the 
same  time  for  every  operator  and  every 
pipeline. 

Discovery  will  depend  on 
circimistances.  We  revised  the  rule  to 
provide  that  discovery  occurs  when  an 
operator  has  adequate  information  about 
a  condition  to  determine  the  condition 
presents  a  potential  threat  to  the 
integrity  of  the  pipeline.  The  "when" 
for  an  operator  to  have  sufficient 
information  to  make  a  determination 
will  not  be  the  same  for  every  operator 
and  every  pipeline.  Although  the 
examples  in  paragraph  (h)  provide 
circumstances  when  discovery  might 
occur,  they  were  intended  only  as 
examples.  We  decided  to  eliminate  the 
list  as  it  is  not  exhaustive  and  may 
cause  confusion.  We  did  keep  the 
performance-based  standard  to  give  an 
operator  flexibility  when  deciding  there 
is  adequate  information  to  determine  a 
condition  presents  a  potential  threat  to 
its  pipeline.  However,  we  put  an  upper 
limit  on  the  length  of  the  discovery 
process.  An  operator  must  promptly 
obtain  the  information  from  an 
assessment  to  ensure  that  remediation  of 
a  condition  which  could  threaten  a 
pipeline's  integrity  occurs  soon  after  an 
integrity  assessment.  The  discovery 
process  (the  process  for  obtaining  the 
adequate  information)  will  end  180  days 
after  an  integrity  assessment  unless  an 
operator  can  demonstrate  that  the  180- 
day  period  is  impracticable. 

4.  Section  195.452(h)(3)— Review  of 
integrity  assessment: 

This  paragraph,  as  proposed,  required 
an  operator  to  include  in  its  schedide 
for  evaluation  and  repair  a  schedule  for 
promptly  reviewing  and  analyzing 
integrity  assessment  results.  After 
March  31,  2004,  an  operator's  schedule 
had  to  provide  for  this  review  within 


120  days  of  conducting  each 
assessment.  The  operator  also  had  to 
obtain  and  assess  a  final  report  within 
an  additional  90  days. 

API  objected  to  setting  a  fixed  period 
for  the  review  of  integrity  assessment 
results.  API  commented  that  the 
language  confused  the  role  of  the  vendor 
who  conducts  a  specific  test  or  provides 
interpretive  results,  with  the  operator 
who  conducts  the  integrity  assessment 
and  uses  information  from  sources  other 
than  in-line  inspections  in  performing 
those  assessments.  API  explained  that 
an  operator  contracts  with  the  vendor 
for  a  specific  service  that  is  part  of  an 
overall  integrity  assessment. 

API  also  expressed  concern  that 
increased  demand  for  inspection 
services  would  likely  affect  the  time  in 
which  tool  vendors  deliver  the  reports. 
API  stated  that  it  is  unlikely  that 
operators  will  be  able  to  meet  the 
deadlines  for  every  tool  nm  and  for 
every  type  of  tool,  as  many  types  of 
tools  are  on  the  leading  edge  of 
development.  API  suggested  that  the 
rule:  require  review  of  integrity  tests 
and  inspections  (rather  than 
assessments);  provide  for  integrating 
other  appropriate  data  with  the 
inspection/test  results;  and  allow  for  a 
delay  in  schedule  beyond  the  specified 
deadlines  as  long  as  an  operator 
provides  a  reasonable  explanation  for 
the  delay. 

Tosco  commented  that  the  two 
separate  time  periods  is  confusing;  that 
if  assessment  of  inspection  results  must 
be  accomplished  within  120  days,  it  is 
not  clear  what  additional  evaluation  is 
required  within  90  days  of  obtaining  the 
report  of  an  inspection. 

Response:  We  wish  to  note:  an 
integrity  assessment  should  not  be 
confused  with  an  integrity  management 
program.  Integrity  management  applies 
to  the  entire  pipeline.  It  is  a  process  that 
uses  the  information  fit)m  an  integrity 
assessment,  in  conjunction  with  the 
periodic  evaluation  and  information 
analysis,  to  better  manage  the  risks 
posed  to  each  pipeline  segment  that 
could  affect  a  high  consequence  area. 
Assessment  is  only  one  part  of  an 
operator's  integrity  management 
program  and  applies  only  to  the  line 
pipe.  In  the  integrity  management  rule 
an  assessment  is  required  as  a  baseline 
and  then  required,  periodically,  every 
five  years  to  ascertain  the  condition  of 
the  line  pipe  in  eath  pipeline  segment 
that  could  affect  a  high  consequence 
area.  To  perform  this  assessment  an 
operator  has  a  choice  of  technologies: 
hydrostatic  testing;  internal  inspection 
devices;  or  other  technology.  The  rule 
clearly  states  that  it  is  the  operator's 
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responsibility  to  perform  the  required 
baseline  and  periodic  assessments. 

Integration  of  information  is  a  critical 
part  of  an  operator's  integrity 
management  program.  An  operator  must 
conduct  periodic  evaluations,  which  are 
to  include  evaluating  data  from  the 
information  analysis.  The  evaluations 
must  be  conducted  as  frequently  as 
needed  to  assure  pipeline  integrity,  not 
just  when  an  assessment  is  done.  Thus, 
the  rule  leaves  it  to  each  operator  to  best 
determine  the  frequency  for  evaluating 
its  pipelines.  We  further  e3q)ect  an 
operator  to  structure  its  program  to 
bring  the  necessary  information  together 
at  the  appropriate  time. 

The  requirement  that  an  operator 
obtain  and  analyze  an  integrity 
assessment  report  by  a  specified  time 
was  intended  to  prompt  an  operator  to 
obtain  a  timely  report  so  that  it  could 
begin  the  repair  of  pipeline  integrity- 
threatening  conditions.  However,  after 
further  analysis  of  this  requirement  we 
believe  its  implementation  would  be 
confusing  and  likely  result  in  endless 
disagreements  between  operators  and 
enforcement  personnel.  For  example,  an 
operator  might  have  a  condition  on  its 
pipeline  that  falls  into  the  60-day 
category.  It  could  be  argued  that 
discovery  occurred  when  the  operator 
received  a  preliminary  report  of  its 
integrity  assessment,  and  that  the 
operator  was  required  to  remediate  the 
condition  within  60  days  after  it 
received  the  report.  However,  the 
operator  is  supposed  to  have  120  days 
to  review  and  analyze  a  preliminary 
report.  Thus,  there  could  be 
disagreement  over  whether  the  60-day 
requirement  negated  the  period  for 
review  and  analysis,  or  whether  the 
period  for  initial  review  and  analysis 
gave  the  operator  an  additional  120  days 
before  it  was  required  to  remediate  the 
condition. 

Furthermore,  we  realized  that  the 
intent  of  this  provision  is  to  ensure  an 
operator  promptly  addresses  anomalous 
conditions  on  its  pipeline,  not  to  create 
disagreements  about  when  an  operator 
receives  a  report,  reviews  the  report, 
and  whether  the  report  was  a 
preliminary  or  final  report. 

Rather  than  create  a  potential 
compUance  and  enforcement  nightmare, 
we  eliminated  this  provision  from 
paragraph  (h).  Instead,  we  rewrote  the 
provision  (see  discussion  on  discovery 
above)  to  give  the  operator  flexibility  in 
what  information  it  uses,  and  what 
analysis  it  needs  to  discover  a 
condition.  Now  an  operator  must 
promptly  obtain  sufficient  information 
about  a  condition  to  make  the 
determination  that  the  condition 
presents  a  potential  threat  to  the 


integrity  of  the  pipeline.  However,  the 
obtaining  of  this  information  can  take 
no  longer  than  180  days  after  an 
integrity  assessment.  180  days  after  an 
integrity  assessment,  is  considered 
sufficient  time  for  an  operator  to  obtain 
a  report  and  any  other  information  the 
operator  needs  to  determine  that  a 
condition  may  present  a  threat.  In 
limited  instances,  an  operator  may  be 
able  to  demonstrate  that  the  180-day 
period  is  impracticable. 

By  having  a  performance-based 
requirement,  yet  establishing  an  upper 
limit  on  when  discovery  can  occur,  it 
should  be  clearer  to  an  operator  on  how 
to  comply.  It  should  also  be  clearer  to 
determine  when  there  is  a  violation,  for 
enforcement  purposes. 

The  revised  provisions  ensure  that  an 
operator  takes  prompt  action  following 
an  integrity  assessment  to  remediate 
anomalous  conditions  and  encourage 
operators  to  use  sophisticated  and 
developing  technologies,  because  the 
operator  will  not  be  dependent  on  the 
report  from  the  vendor. 

5.  Section  195.452(h)(4)— Schedule 
for  repairs:  This  paragraph  required  an 
operator  to  complete  repairs  according 
to  a  schedule  that  prioritizes  conditions 
for  evaluation  and  repair.  The  schedule 
was  based  on  risk  factors  used  for 
establishing  the  baseline  and  continual 
integrity  assessment  schedules.  An 
operator  would  be  allowed  to  notify 
RSPA/OPS  when  it  could  not  meet  the 
schedule  and  provide  a  justification  for 
the  delay.  Notice  was  to  be  sent  to  the 
address  in  §  195.58  or  to  the  facsimile 
number  in  §  195.56. 

API  recommended  the  reference  to  the 
risk  factors  be  deleted  because  the 
factors  are  appropriate  for  establishing 
re-inspection  intervals  but  not  for 
prioritizing  mitigative  actions. 

Tosco  questioned,  in  the  event  an 
operator  could  not  meet  its  schedule, 
whether  the  notification  required 
should  also  be  sent  to  the  appropriate 
State  agency  in  those  States  that  are 
certified  under  Section  60105  of  the 
Federal  Pipeline  Safety  Statute.  Tosco 
also  noted  that  because  §  195.58  applies 
to  subpart  B  and  §  195.56  applies  to 
Safety  Related  Condition  reports,  we 
should  reference  the  integrity 
management  notification  in  these 
sections. 

Response: 

It  is  likely  the  results  of  an  integrity 
assessment  will  be  the  principal  basis 
for  scheduling  a  condition  for 
remediation.  These  results  will 
generally  indicate  the  significance  of 
anomalies  so  operators  can  establish 
their  relative  importance  for 
remediation.  However,  RSPA  recognizes 
that  there  may  be  other  factors  an 


operator  needs  to  consider  in 
prioritizing  the  conditions  for 
remediation,  and  agrees  that  requiring 
an  operator  to  base  its  schedule  on  risk 
factors  is  unnecessary.  We  deleted  this 
requirement  from  the  rule  and  will  leave 
it  to  the  operator  to  determine  how  best 
to  set  up  a  schedule  for  evaluation  and 
remediation  of  conditions  identified 
from  the  assessment.  Of  course,  an 
operator  must  document  the  basis  for 
how  it  prioritizes  conditions  in  its 
schedule. 

As  for  where  an  operator  is  to  send  a 
notification  when  it  is  unable  to  meet  its 
schedule,  the  language  clearly  provides 
the  address  and  facsimile  numbers  for 
sending  the  notification.  Although  we 
see  no  reason  for  confusion  about  where 
to  send  a  notification,  we  added  a  new 
paragraph  (m)  to  the  integrity 
management  rule  that  contains  the 
address  and  facsimile  number  for 
sending  notification.  This  paragraph 
now  contains  the  current  room  number 
and  facsimile  nimiber  for  sending  any 
notification  required  by  §  195.452. 

The  rule  continues  to  require  operator 
notification  to  RSPA/OPS.  We  will  then 
ensiue  that  the  relevant  Regional  office 
receives  the  notification  for  forwarding 
to  a  certified  State.  Having  the 
notification  come  to  RSPA  is  consistent 
with  the  filing  of  other  reports,  such  as 
the  safety-related  condition  report  and 
accident  report.  As  RSPA  plans  to  keep 
a  data  base  of  notifications,  it  is  most 
practicable  for  it  to  be  the  notified 
agency  rather  than  State  safety  agencies. 
It  also  prevents  a  burden  to  operators  of 
trying  to  determine  which  agencies 
should  be  notified.  Requiring  all 
notifications  under  the  Integrity 
Management  rule  first  come  to  RSPA/ 
OPS,  eliminates  any  potential  confusion 
about  where  a  notification  should  be 
sent. 

When  a  certified  State  adopts  the 
integrity  management  regulations,  it 
may  also  add  a  requirement  for 
notification  by  intrastate  hazardous 
liquid  operators. 

6.  Section  195.452(h)(5)— Special 
requirements  for  scheduling  repairs: 

This  paragraph  provided  a  list  of 
certain  conditions  that  require  either 
immediate  repair,  repair  within  60  days, 
or  repair  within  six  months.  This 
paragraph  also  listed  other  conditions 
an  operator  would  be  required  to 
evaluate  and  repair,  but  did  not  specify 
the  time  frame. 

Although  not  directly  affected  by  this 
rulemaking,  Enron  maintained  that  the 
prescriptive  time  frames  for  certain 
conditions  were  not  appropriate  for  the 
conditions,  forcing  operators  to  seek 
extensions.  Enron  further  commented 
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that  the  descriptions  of  the  conditions 
were  open  to  interpretation. 

Immediate  repair  conditions:  This 
subparagraph  provided  a  list  of 
conditions  that  require  immediate 
repair.  An  operator  is  further  required  to 
temporarily  reduce  operating  pressure 
or  shut  dowm  the  pipeline  until  the 
operator  could  complete  the  repair, 
basing  the  temporary  operating  pressiue 
reduction  on  remaining  wall  thickness. 

API  acknowledged  that  the  conditions 
we  listed  as  immediate  repair 
conditions  are  those  where  the 
indicated  anomaly  may  suggest  the 
potential  for  imminent  failure.  However. 
API  objected  to  limiting  an  operator's 
actions  to  address  these  conditions  to 
repair  of  the  condition.  API 
recommended  renaming  these 
immediate  concern  conditions,  and 
allowing  an  operator  to  take  actions 
other  than  repair.  API  gave  the  example 
of  a  pipeline  over-designed  for  wall 
thickness,  as  able  to  remain  in  service 
at  very  low  pressiwe  and  not  subject  to 
imminent  failure,  even  with  metal  loss 
greater  than  80  percent  of  nominal  wall 
thickness. 

API  further  stated  that  limiting  an 
operator's  discretion  on  reducing 
operating  pressure  to  remaining  wall 
thickness  may  be  inappropriate  in  many 
situations  (e.g.,  dents  with  indicated 
metal  loss)  and  supported  by 
engineering  calculations.  API  suggested 
that  the  original  wall  thickness  in  some 
pipelines  may  have  been  above  that 
needed  to  contain  current  maximum 
operating  pressure,  and  recommended 
basing  pressiue  reduction  on  an 
engineering  assessment  that  includes  all 
the  potential  Actors  that  may  contribute 
to  pressure  contaiiunent. 

Chevron  recommended  we  remove 
the  condition  of  "dents  on  the  top'of  the 
pipeline  with  any  indicated  metal  loss" 
from  the  immediate  repair  category. 
Chevron  agreed  such  dents  may  be 
serious,  but  contended  there  is 
insufficient  data  to  prove  that  these 
types  of  anomalies  are  of  immediate 
concern.  Chevron  also  believed  an 
immediate  repair  requirement  related  to 
such  anomalies  would  be  difficult  to 
meet  because  corrosion  internal 
inspection  tools  do  not  always  identify 
sudi  dents,  and  those  vendors  that 
claim  the  tools  can  identify  such  dents 
cannot  correctly  size  and  identify  them. 
Chevron  recommended  we  place  these 
types  of  anomalies  in  the  60-day 
category,  and  reword  the  anomaly 
description  to  include  knowm  topside 
dents  that  exceed  6  percent  of  the 
nominal  pipe  diameter  with  any 
(emphasis  in  the  original  comments) 
indicated  metal  wall  loss.  In  addition, 
Chevron  recommended  RSPA  work  with 


industry  to  develop  a  pressure 
calculation  that  will  determine  the  level 
of  pressure  reduction  required 
(dependent  on  the  size  of  the  dent)  to 
operate  the  pipeline  safely. 

Response: 

We  allowed  an  operator  latitude  in 
how  it  addresses  most  conditions,  by 
changing  the  word  repair  to  remediate 
throughout  paragraph  (h).  However,  we 
firmly  believe  that  certain  conditions, 
due  to  the  immediate  threat  they  pose 
to  a  pipeline's  integrity  and  to  a  high 
consequence  area,  are  best  addressed  by 
repair.  We  continue  to  list  these 
conditions  as  "Immediate  repair 
conditions."  An  operator  must  repair 
these  conditions;  and  until  the  repair  is 
completed,  either  reduce  operating 
pressure  or  shut  down  the  pipeline. 

We  agree  that  a  situation  might  exist 
where  an  over  designed  pipe  segment 
operating  at  a  lower  pressure  could 
withstand  maximum  operating  pressure, 
even  with  80%  wall  loss.  However,  we 
find  it  unacceptable  for  an  operator  not 
to  immediately  repair  a  segment  of 
pipeline  where  less  than  20  percent  of 
original  wall  thickness  remains.  Wall 
loss  exceeding  80%  indicates  something 
significant  is  occurring  on  the  pipeline. 

We  also  do  not  agree  with  Chevron's 
suggestion  that  "dents  on  top  of  the 
pipeline  with  indicated  metal  loss"  do 
not  require  immediate  repair  because 
they  are  hard  to  identify.  We 
acknowledge  current  inspection 
techniques  may  not  readily  identify 
dents  with  metal  loss.  The  rule  does  not 
require  an  operator  to  identify  such 
conditions.  The  rule  simply  specifies 
that  when  such  conditions  are 
identified,  an  operator  must  repair  them 
immediately.  This  type  of  dent  is  also 
classified  as  an  immediate  concern  in 
the  most  recent  draft  of  API-llbO, 
"Managing  System  Integrity  for 
Hazardous  Liquid  Pipelines."  Therefore, 
we  are  not  removing  this  condition  from 
the  list  of  immediate  repair  conditions. 
The  reduction  in  operating  pressiwe, 
or  the  shutdown  of  the  pipeline, 
provides  an  additional  margin  of  safety. 
This  requirement  is  consistent  with 
§  195.401(b).  This  established  regulation 
requires  an  operator  to  correct 
conditions  that  could  adversely  affect 
safe  operations  in  a  reasonable  time  and 
not  operate  the  affected  part  of  the 
system  imtil  the  condition  is  corrected, 
if  it  is  of  such  a  nature  that  it  presents 
an  immediate  hazard  to  persons  or 
property. 

We  agree  that  pressure  reductions 
should  be  based  on  an  engineering 
evaluation,  and  changed  the  final  rule 
accordingly.  Although  it  is  appropriate 
to  base  the  pressure  reduction  on  the 
remaining  wall  thickness  for  corrosion, 


this  may  not  be  the  best  method  on 
which  to  base  a  pressure  reduction  for 
dents  and  gouges.  We  modified  the 
requirement  so  that  an  operator  must 
calculate  the  temporary  reduction  in  the 
operating  pressure  using  the  formula  in 
section  451.7  of  ASME/ANSI  B31.4. 

In  response  to  concerns  about  the  rule 
confusing  the  role  of  vendors  with  that 
of  operators,  we  clarified  the  language 
in  one  of  the  listed  conditions 
concerning  the  person  responsible  for 
making  certain  determinations  about  a 
condition.  We  revised  the  language  so 
that  now  it  is  the  person  designated  by 
the  operator  to  evaluate  assessment 
results,  who  is  to  determine  whether  an 
anomaly  requires  immediate  action. 
60-day  conditions: 
As  proposed,  this  paragraph  required 
an  operator  to  schedule  for  evaluation 
and  repair  all  dents  (other  than  those 
listed  as  immediate  repair  conditions), 
regardless  of  size,  located  on  the  top  of 
the  pipeline  (above  the  4  and  8  o'clock 
position)  within  60  days  of  discovery  of 
the  condition. 

API  agreed  with  placing  special 
emphasis  on  investigating  anomalies 
that  represent  potential  excavation 
damage  on  the  top  of  the  pipe.  However, 
API  contended  that  requiring  repair  of 
any  topside  dent,  regardless  of  size, 
would  preclude  operators  from  making 
appropriate  engineering  judgments 
about  anomalies  that  differ  in  character 
and  risk  profile  from  one  pipeline  to 
another. 

API  contended  that  increasip.g 
sensitivities  of  inspection  tools  could 
result  in  "hiuidreds  or  even  thousands" 
of  topside  line  indications,  only  some  of 
which  will  be  a  result  of  third-party 
damage.  (Colonial  and  Chevron  made 
the  same  comment).  To  better  focus 
resources  on  areas  of  highest  risk,  API 
recommended  we  specify  dents  that  are 
in  excess  of  three  percent  of  pipeline 
diameter  and  are  located  in  a  high 
population  or  other  populated  area,  as 
60-day  conditions  and  include 
remaining  dent-type  defects  as  6rmonth 
conditions.  API  believes  this 
conservatively  reduces  by  half  the 
ASME  B31.4  provisions,  which  require 
removal  or  repair  of  dents  exceeding  a 
depth  of  six  percent  of  nominal 
diameter.  API  explained  that  the  focus 
on  high  population  areas  and  populated 
areas  is  appropriate  because  third-party 
activity  is  more  likely  to  occur  in  these 
areas.  (Chevron  reconunended  these 
same  changes).  API  further 
recommended  excluding  dents  less  than 
0.25  inches  for  small  diameter  pipe  (less 
than  NPS  12)  to  recognize  mill 
imperfections  that  fall  within 
manufricturing  tolerances.  API 
maintained  that  operators  have 
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conducted  verification  digs  on  many 
such  small  defects  identified  by  past  in- 
line inspections  to  demonstrate  that 
these  indications  do  not  threaten 
pipeline  integrity. 

Colonial  reported  in  its  experience, 
in-line  inspection  identified  hundreds 
of  bending  shoe  marks,  smooth  dents, 
and  minor  mill  imperfections  that  fall 
within  manufacturing  tolerances. 
However,  Colonial  foiuid  these 
indications  to  be  neither  injurious  to  the 
pipeline  nor  the  result  of  third-party 
damage.  Colonial  suggested  that 
increased  focus  on  these  indications 
would  result  in  dilution  of  resources 
and  diversion  of  attention  from  higher 
risks.  Colonial  recommended  we 
exclude  "smooth  dents,  bending 
anomalies,  and  mill  defects  that  may  be 
identified  through  engineering  analysis 
and  data  integration  including  data 
gathered  from  previous  excavations  and 
inspections." 

Chevron  reconunended  we  limit  the 
60-day  conditions  to  known  topside 
dents  in  excess  of  six  percent  of  the 
nominal  pipe  diameter  with  any 
indicated  metal  loss,  and  that  occur 
within  a  high  population  area  or  other 
populated  area. 

Tosco  would  not  limit  the  60-day 
conditions  to  topside  dents.  Tosco 
explained  that  an  operator  must  also 
evaluate  dents  located  at  the  bottom  of 
the  pipe  because  they  may  indicate  that 
the  pipe  has  been  damaged  by  lifting  the 
line  with  excavation  equipment. 

Response: 

Although  commenters  expressed 
concern  about  internal  inspection  tools 
not  being  able  to  detect  immediate 
repair  conditions,  they  also  expressed 
concern  about  the  tools  finding  too 
many  of  the  60-day  conditions.  We 
reconsidered  what  conditions  an 
operator  should  address  within  60  days 
firom  discovery.  We  decided  to  limit 
those  conditions  to  large  dents  (i.e., 
those  dents  in  excess  of  three  percent  of 
pipeline  diameter)  on  the  top  of  the 
pipeline  and  to  dents  on  the  bottom  of 
the  pipeline  that  contain  stress 
concentrators  because  these  types  of 
dents  are  more  likely  to  in^air  the 
integrity  of  the  pipeline.  We  want  the 
rule  to  encourage  the  use  of  more 
sophisticated  inspection  tools,  as  these 
tools  become  available.  By  modifying 
the  list  of  60-day  conditions  so  that 
operators  can  better  focus  resoiuces  on 
remediating  those  conditions  most 
likely  to  pose  a  threat  to  the  integrity  of 
a  pipeline  and  to  a  high  consequence 
area,  operators  will  be  encouraged  to 
use  more  sensitive  tools. 

We  do  not  agree  that  the  60-day 
conditions  should  be  limited  to 
conditions  foimd  in  high-population 


and  populated  areas.  While  it  may  be 
possible  that  third-party  damage  is  more 
likely  to  occur  in  these  areas,  such 
damage  can  also  occur  in  other  areas. 
There  is  no  reason  why  third  party 
damage  to  a  pipeline  in  an  unusually 
sensitive  environmental  area  should  not 
be  addressed  as  promptly  as  third  party 
damage  to  a  pipeline  in  another  high 
consequence  area.  We  make  no 
distinction  in  the  final  rule  between 
dents  identified  in  populated  areas  and 
dents  identified  in  other  areas  defined 
as  high  consequence. 

We  did  not  make  the  change 
suggested  by  Tosco  to  include  all  dents 
located  on  the  bottom  of  the  pipe.  We 
recognize  that  excavation  damage 
limited  to  the  bottom  of  pipe  can  occiu", 
but  imderstands  it  to  be  much  less 
prevalent.  However,  we  included  imder 
the  60-day  conditions  dents  located  on 
the  bottom  of  the  pipeline  that  have 
other  indicators  of  damage,  such  as 
evidence  of  cracks  or  stress  risers  within 
the  dent  that  would  indicate  a  need  for 
more  immediate  action.  Significant 
dents  (i.e.,  those  dents  with  a  depth 
greater  than  six  percent  of  the  pipe's 
diameter)  on  the  bottom  of  pipe  would 
require  remediation  within  180  days  of 
discovery.  An  operator  must  also 
evaluate  and  remediate  any  other  dents 
on  the  bottom  of  the  pipeline  within  a 
reasonable  time. 

Six-month  conditions:  This  paragraph 
listed  several  conditions  an  operator 
would  have  to  schedule  for  evaluation 
and  repair  within  six  months  following 
discovery. 

API  recommended  the  list  of  6-month 
conditions  be  completely  rewritten  and 
offered  changes  it  believes  use 
technically  soimd  descriptions  of  the 
potential  anomalies.  API's  revisions 
include  the  concept  of  minimum 
detection  limits,  particularly  with 
respect  to  dent-type  anomalies.  API 
claimed  this  would  prevent  the 
inappropriate  diversion  of  safety 
resources  that  could  result  from  a 
requirement  to  address  "all  dents, 
regardless  of  size"  as  detection 
capabilities  increase.  API  echoed  the 
comments  of  Colonial,  discussed  above, 
that  in-line  inspection  companies  have 
identified  imperfections  that  fall  within 
manufactiuing  tolerances  and  operators 
have  conducted  many  verifying  digs  to 
demonstrate  that  these  anomalies  do  not 
affect  pipeline  integrity.  Colonial's 
comments  in  that  regard  are  applicable 
also. 

Chevron  also  recommended  a 
complete  rewrite  of  the  six-month 
conditions  for  the  same  reasons  as  API. 
and  proposed  language  substantially  the 
same  as  API's.  Differences  exist  in 
addressing  situations  in  which 


"predicted  burst  pressiue"  is  less  than 
established  maximum  operating 
pressiu-e  (API  uses  the  term  "safe 
operating  pressure").  API  would  limit 
the  need  to  evaluate  metal  loss  located 
at  foreign  pipeline  crossings,  to 
instances  with  greater  than  50  percent 
wall  loss,  while  Chevron  would  address 
those  with  greater  than  30  percent  wall 
loss. 

Enron  also  commented  that  several  of 
the  listed  conditions  could  require  an 
expensive,  time  consuming,  and  non- 
productive diversion  of  safety  resources. 
Enron  believed  evaluating  dents  with 
metal  loss  or  dents  affecting  pipe 
curvature  at  a  girth  or  seam  weld,  could 
result  in  numerous  excavations.  Many 
in-line  inspection  devices  cannot 
identify  such  seams  and  having  to 
investigate  such  dents,  regardless  of 
their  depth,  could  require  significant 
resoiut:es  for  little  safety  benefit.  Enron 
raised  the  same  concern  regarding  the 
need  for  unnecessary  physical 
inspections  to  evaluate  and  repair 
corrosion  of  or  along  seam  welds.  Enron 
suggested  that  the  six-month  conditions 
only  specify  narrow  axial  external 
corrosion.  Enron  commented  that  the 
rule  did  not  appear  to  allow  pressiue 
reduction  as  an  option  for  addressing 
areas  of  general  corrosion  with 
predicted  metal  loss  of  greater  ihan  50 
percent  of  wall  thickness. 

Response: 

To  be  consistent  in  language 
throughout  paragraph  (h),  we  now  list 
the  six-month  conditions  as  180-day 
conditions.  We  re-categorized  some  of 
the  dents  listed  as  60-day  conditions 
into  the  180-day  category  because  they 
are  less  severe.  To  avoid  including 
minor  and  non  integrity-threatening 
dents  that  fall  within  manufactiuing 
tolerance  limits,  we  revised  the  list  of 
conditions  to  include  dents  greater  than 
two  percent  of  pipe  diameter.  The  180- 
day  conditions  category  is  consistent 
with  the  most  recent  draft  of  API-1160, 
"Managing  System  Integrity  for 
Hazardous  Liquid  Pipelines,"  except  for 
minor  differences.  We  included  gouges 
and  grooves  greater  than  12.5  percent  of 
wall  thickness,  which  are  not  in  the 
API-1160  draft. 

Enron's  concern  regarding  potential 
diversion  of  resoiu-ces  to  address  dents 
affecting  seam  welds  was  based  on  the 
perception  that  an  operator  would  need 
to  excavate  most,  or  all  dents  to 
determine  if  they  impacted  a  seam  weld 
(similar  logic  underlies  Eiu'on's  concern 
about  the  need  to  investigate  corrosion 
along  seam  welds).  We  do  not  intend  to 
require  an  excavation  in  order  to 
identify  the  location  of  welds.  We 
clarified  the  final  rule  to  eliminate 
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confusion  by  setting  de-minimus  values 
for  certain  dents. 

We  also  clarified  an  apparent 
inconsistency  in  which  we  listed  weld 
anomalies  with  predicted  metal  loss 
greater  than  50  percent  of  wall  thickness 
and  corrosion  of  or  along  seam  welds  as 
6-month  conditions.  We  deleted  itom 
the  list  weld  anomalies  with  a  predicted 
metal  loss  greater  than  50%  of  nominal 
wall.  The  rule  now  lists  as  180-day 
conditions  corrosion  of  and  along  a 
longitudinal  seam  weld,  and  metal  loss 
greater  than  50%  that  can  affect  a  girth 
weld. 

Other  conditions:  Paragraph  (h)  also 
listed  examples  of  other  conditions  an 
operator  would  need  to  schedule  for 
evaluation  and  repair.  API 
reconunended  we  eliminate  this 
paragraph  as  they  contended  it  is 
imworkable  and  unenforceable.  Many  of 
the  listed  conditions,  according  to  API, 
are  not  pipeline  conditions  but  describe 
characteristics  of  the  conditions  as  they 
might  appear  in  raw  inspection  data. 
API  argued  that  this  paragraph 
oversimplifies  the  task  of  using  past 
data  in  evaluations. 

Tosco  also  commented  that  the  listed 
conditions  seem  to  relate  to  an 
assessment  using  internal  inspection 
tools,  and  conditions  identified  by  other 
means  of  assessment  (e.g.,  direct 
assessment]  might  not  be  addressed  if 
this  list  were  considered  exhaustive. 

Enron  conunented  that  because  the 
list  of  other  conditions  contain  vague 
descriptions  (e.g.,  over  a  large  area, 
abrupt  in  natiue,  reflect  a  change,  near 
casings),  compliance  with  and 
enforcement  of  these  requirements  will 
be  arbitrary,  inconsistent  and  result  in 
niunerous  disagreements  between 
operators  and  regulators.  As  an 
example,  Enron  explained  that  a  strict, 
interpretation  of  the  requirement 
requiring  an  operator  to  evaluate  data 
that  reflect  changes  since  the  last 
internal  inspection,  could  include  any 
change,  no  matter  how  small,  or  even 
one  indicating  an  improvement.  Enron 
argued  for  us  to  allow  operators  a 
reasonable  degree  of  latitude  in  making 
decisions  regarding  what  conditions 
must  be  evaluated,  and  requested  we 
provide  guidance  in  the  rule  on  this 
latitude  and  not  develop  it  through 
enforcement  and  interpretation.  Finally, 
Enron  maintained  the  repair 
requirements  are  likely  to  residt  in 
differing  interpretations  by  different 
regulatory  agencies. 

Response: 

The  par^raph  listing  other  conditions 
is  not  intended  as  an  exhaustive  list,  but 
simply  a  list  of  some  of  the  conditions 
an  operator  was  to  address  in  its 
schedule.  We  wrote  paragraph  (h),  as 


well  as  other  provisions  of  section 
195.452,  to  include  performance-based 
and,  when  necessary,  prescriptive 
language.  The  rule  tries  to  balance  the 
need  of  an  operator  for  flexibility  with 
the  need  for  clear  and  enforceable 
regulations. 

Although  we  strive  for  clarity  in  a 
regulation,  language  is  an  imprecise 
Instrument  and  is  invariably  subject  to 
different  interpretations.  We  face  this 
challenge  in  every  rulemaking,  yet  we 
enforce  the  regulations  with  a  modicum 
of  difficulty.  Nonetheless,  in  response  to 
the  comments,  we  modified  the  list  of 
other  conditions  to  give  better 
descriptions  of  certain  conditions  an 
operator  should  address,  and  we 
relocated  the  list  to  Appendix  C.  This 
list  will  now  offer  guidance  to  operators 
on  conditions  they  should  be  prepared 
to  evaluate  and  remediate.  An  operator 
will  now  be  required  to  evaluate  and 
remediate  conditions  other  than  those 
listed  as  inunediate  repair,  60-day,  and 
180-day  conditions,  and  in  so  doing  to 
consider  the  guidance  provided  iii 
Appendix  C. 

Again,  we  want  to  emphasize  that  the 
conditions  listed  as  immediate  repair, 
60  day,  and  180-day  are  not  an 
exclusive  list  of  conditions  an  operator 
will  be  required  to  evaluate  and 
remediate.  These  are  simply  some  of  the 
conditions  that  may  show  up.  The 
argument  that  because  a  condition  was 
not  listed  in  paragraph  (h)  or  in  the 
Appendix  C  guidance  and  so  an 
operator  did  not  know  it  was  required 
to  evaluate  emd  remediate  the  condition, 
will  never  be  accepted. 

Comments  on  other  provisions  in  the 
final  rule: 

The  Integrity  Management  Rule 
issued  on  December  1,  2000,  was  a  final 
rule.  We  only  sought  conunent  on  the 
repair  provisions  in  paragraph  (h)  due  to 
the  substantive  changes  made  bom 
those  initially  proposed.  All  other 
provisions  of  the  rule  were  previously 
subject  to  notice  and  comment. 
Therefore,  we  will  not  address 
comments  aimed  at  other  provisions  in 
the  rule,  in  this  document. 

Paragraph  (h)  Requirements 

Paragraph  (h)  of  §  195.452  requires  an 
operator  to  take  prompt  action  to 
address  all  anomalous  conditions  the 
operator  discovers  through  the  integrity 
assessment  or  information  analysis. 
Addressing  all  conditions  means  an 
operator  must  evaluate  all  anomalous 
conditions  and  remediate  those  which 
could  reduce  a  pipeline's  integrity.  The 
actions  an  operator  may  take  to 
remediate  a  condition  include  a  range  of 
mitigative  and  other  actions,  including 
repair.  However,  the  action  taken  must 


be  adequate  to  ensure  the  condition  is 
unlikely  to  present  a  long-term  threat  to 
the  integrity  of  the  pipeline. 

The  time  frames  for  evaluating  and 
remediating  certain  conditions  begin 
when  the  condition  is  discovered. 
Discovery  of  a  condition  occurs  when 
an  operator  has  adequate  information  to 
determine  a  condition  presents  a 
potential  threat  to  the  integrity  of  the 
pipeline.  An  operator  must  promptly, 
but  no  later  than  180  days  after  an 
integrity  assessment,  obtain  sufficient 
information  about  a  condition  to  make 
the  determination  that  a  condition 
presents  a  potential  threat  to  the 
integrity  of  the  pipeline.  Thus,  an 
operator  has  flexibility  determining 
when  it  has  sufficient  information  for 
discovery.  However,  the  discovery 
process  will  end  180  days  after  an 
integrity  assessment,  unless  the  operator 
can  demonstrate  that  the  180-day  period 
is  impracticable. 

Discovery  triggers  the  time  frames  for 
remediating  a  condition.  An  operator 
must  have  a  schedule  providing  time 
frames  for  evaluating  and  completing 
remedial  action  on  a  condition. 

For  most  conditions,  it  is  left  to  each 
operator  to  determine  how  to  prioritize 
the  conditions  for  evaluation  and 
remediation.  An  operator  must  be  able 
to  justify  its  prioritization.  The  rule 
provides  the  time  frames  in  which  an 
operator  must  complete  repair  or 
remediation  of  certain  conditions.  These 
are  listed  as  immediate  repair 
conditions,  60-day  conditions  and  180- 
day  conditions.  Of  coiuse,  the  rule 
cannot  identify  all  conditions  an 
operator  will  have  to  evaluate  and 
remediate.  A  condition  an  operator 
discovers  may  qualify  as  an  immediate 
repair,  60-day  or  180-day  condition, 
even  though  it  is  not  listed  in  the  rule. 
The  rule  simply  provides  common 
examples  of  such  conditions. 

The  rule  further  provides  that  an 
operator  is  to  include  in  its  schedule, 
conditions  other  than  those  listed. 
Example  of  some  conditions  that  could 
show  up  during  an  integrity  assessment 
are  provided  in  the  Appendix  C 
guidance.  The  list  in  die  Appendix  is 
not  an  exhaustive  list. 

An  operator  may  deviate  from  the 
scheduled  time  frames  for  remediation 
of  a  condition,  if  the  operator  justifies 
the  reasons  why  it  cannot  meet  the 
schedule  and  the  changed  schedule  will 
not  jeopardize  public  safety  or 
environmental  protection.  An  operator's 
justification  for  a  deviation  woidd  be 
one  of  the  records  the  operator  is 
required  to  maintain  for  inspection.  An 
operator  must  notify  OPS  if  the  operator 
caimot  meet  the  schedule  and  caruiot 
provide  safety  through  a  temporary 
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reduction  in  operating  pressure.  The 
operator  would  be  required  to  provide 
RSPA/OPS  notice  by  mail  or  facsimile. 

Corrections  to  Section  195.452 

The  rule  allowed  two  limited 
exceptions  for  when  an  operator  could 
seek  a  variance  from  the  five-year  re- 
assessment intervals.  One  exception 
(paragraph  (j](4)(i))  is  if  an  operator  can 
justify,  on  an  engineering  basis,  for  a 
longer  assessment  interval.  Among  other 
requirements,  an  operator  is  to  support 
the  justification  with  the  use  of  other 
technology  that  provides  an 
understanding  of  the  line  pipe 
equivalent  to  that  provided  by  the  other 
allowable  assessment  methods. 
However,  instead  of  referencing  the 
assessment  methods  listed  in  paragraph 
(j)(5),  the  rule  incorrectly  referenced 
(j)(2),  the  paragraph  addressing  the. 
periodic  evaluation.  We  corrected  the 
reference. 

The  second  exception  (paragraph 
(j)(4)(ii))  allows  a  variance  because  of 
imavailable  sophisticated  technology. 
For  this  exception  an  operator  is  to 
notify  OPS  180  days  before  the  end  of  ' 
the  five-year  interval.  However,  the  rule 
further  provided  that  an  operator  would 
then  have  to  complete  the  assessment 
within  180  days.  This  requirement  was 
incorrectly  included  and  we  deleted  it. 
If  an  operator  has  to  complete  the  re- 
assessment within  180  days  of  its  180- 
day  notice,  the  operator  would  be 
completing  the  re-assessment  within  the 
five-year  period.  Therefore,  with  this 
requirement  the  exception  allowing  an 
extension  is  illusory.  We  deleted  the 
requirement  and  instead,  now  specify 
that  with  its  notice,  an  operator  is  to 
provide  an  estimate  of  when  it  will 
complete  the  re-assessment. 

Aavance  notice  to  OPS  is  required 
before  an  operator  conducts  a  continual 
integrity  assessment  using  alternative 
technology.  Paragraph  (j)  (5)  (iii)  of  the 
final  rule  gave  this  period  as  60  days. 
This  was  incorrect.  The  advance 
notification  period  should  be  90  days,  to 
be  consistent  with  the  advance 
notification  period  required  when  an 
operator  uses  alternative  technology  for 
the  baseline  assessment.  We  corrected 
the  time  period. 

In  paragraph  (1),  we  inadvertently  left 
out  the  munber  (1)  before  the  first 
paragraph.  We  corrected  this  oversight. 

We  also  corrected  the  giammar  in 
several  places  in  the  Appendix  C 
guidance. 


Clarifications  and  Non-Substantive 
Revisions  to  Section  195.452 

In  paragraph  (a)  we  clarified  that  the 
rule  applies  to  any  operator  who  owns 
or  operates  500.  or  more  miles  of 


hazardous  liquid  or  carbon  dioxide 
pipeline.  When  we  wrote  the  paragraph 
describing  which  operators  need 
comply  with  the  rule,  we  intended  for 
the  phrase  "hazardous  liquid"  to 
include  carbon  dioxide  pipelines. 
However,  we  have  since  realized  that 
because  of  how  hazardous  liquid  and 
•carbon  dioxide  are  used  in  other 
pipeline  safety  regulations,  there  may  be 
confusion  about  whether  carbon  dioxide 
lines  are  included.  By  changing  the 
language  to  "hazardous  liquid  or  carbon 
dioxide,"  we  eliminate  any  confusion 
about  which  operators  are  to  comply. 

In  paragraphs  (c)(l)(i)  and  (j)(5). 
questions  were  raised  about  the  listed 
methods  an  operator  is  allowed  to  use 
for  an  integrity  assessment.  The 
questions  concerned  the  application  of 
the  methods  to  low  frequency  electric 
resistance  welded  pipe  or  lap  welded 
pipe  susceptible  to  longitudinal  seam 
failure.  We  revised  these  paragraphs  to 
make  clear  that  the  listed  assessment 
methods  apply  to  these  types  of  pipe. 
Although  for  these  types  of  pipe,  an 
operator  must  choose  methods  that  have 
certain  capabilities,  and  the  methods  are 
to  be  from  those  listed  in  the  rule. 

In  paragraph  (j)(2)  we  clarified  that 
the  evaluation  of  assessment  results 
include  results  from  the  baseline  or 
periodic  integrity  assessments. 
Although  an  operator  may  have 
performed  a  previous  internal 
inspection,  imless  the  operator  uses  that 
as  its  baseline  assessment  the  operator 
would  not  have  had  to  maintain  those 
records  because  the  pipeline  safety 
regulations  did  not  require  an  internal 
inspection.  This  clarification  should 
avoid  any  disagreement  about  which 
integrity  assessment  records  an  operator 
will  need  for  its  periodic  evaluations. 

In  paragraph  (j)(4)(i),  we  clarified  the 
language  about  the  requirements  for  the 
justification  for  a  variance  from  the  S- 
year  re-assessment  interval  for 
engineering  reasons  and  the 
requirements  for  notification  to  OPS. 

Due  to  changes  we  made  to  the 
terminology  in  paragraph  (h).  we 
revised  several  other  paragraphs  of  the 
rule  and  Appendix  C  to  be  consistent 
with  those  changes.  Affected  paragraphs 
in  §  195.452  are  (f)(4)  and  (j)(2),  and  in 
Appendix  C.  VI  (16)  and  VI(18). 

We  added  a  new  paragraph 
(paragraph  m)  to  the  rule  to  clarify  that 
the  required  notification  must  be  sent  to 
the  Information  Resources  Manager, 
Office  of  Pipeline  Safety,  Research  and 
Special  Programs  Admkiistration,  U.S. 
Department  of  Transportation.  Room 
7128, 400  Seventh  Street  SW., 
Washington  DC  20590,  or  to  the 
facsimile  number  (202)  366-7128. 
Notification  is  required  when  an 


operator  cannot  meet  its  schedule  for 
evaluating  and  remediating  anomalous 
conditions;  uses  alternative  technology 
for  an  integrity  assessment;  or  seeks  a 
variance  from  the  five-year  continual 
assessment  interva>. 

In  Appendix  C.  which  contains  . 
guidance  material  for  §  195.452,  we 
added  a  section  on  conditions  other 
than  those  listed  in  paragraph  (h). 
which  an  operator  could  find  from  an 
integrity  assessment  and  an  operator 
should  consider  in  its  schedule  for 
evaluation  and  remediation.  We  initially 
listed  these  conditions  in  paragraph  (h) 
but  decided  they  more  appropriately  fit 
into  the  Appendix  C  guidance.  This 
guidance  does  not  list  every  possible 
condition  that  could  arise  on  a  pipeline 
and  an  operator  should  evaluate.  We 
also  revised  the  introductory  paragraph 
to  reference  the  new  section. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  rulemaking  action  is  not 
considered  a  significant  regulatory 
action  under  section  3(f)  of  Executive 
Order  (58  FR  51735:  October  4, 1993). 
Therefore,  the  Office  of  Management 
and  Budget  did  not  review  this 
rulemaking  dociunent. 

We  sought  public  comment  on  any 
additional  financial  binden  that  the 
repair  requirements  would  have  on  the 
hazardous  liquid  pipeline  industry.  A 
supplemental  report  to  the  regulatory 
evaluation  to  address  this  issue  is 
placed  in  the  docket.  The  seven 
members  present  at  the  August  13,  2001, 
Technical  Hazardous  Pipeline  Safety 
Standards  committee  meeting  voted 
imanimously  to  accept  the  supplement 
to  the  regulatory  evaluation.  Below  is  a 
summary  of  their  supplemental  report. 

Treatment  of  Repairs  in  Cost-Benefit 
Analysis  for  the  Integrity  Management 
Rule 

The  final  regulatory  evaluation 
supporting  the  integrity  management 
rule  did  not  estimate  the  costs 
associated  with  repairs  to  pipe  that  may 
occur  as  a  result  of  the  rule.  The 
evaluation  instead  focused  on  the  costs 
associated  with  the  planning  and 
integrity  assessments  required  by  the 
rule.  The  reasons  for  not  evaluating 
repair  costs  were: 

1.  The  pipeline  safety  regulations 
have  always  required  an  operator  to 
repair  problems  found  on  its  hazardous 
liquid  or  carbon  dioxide  pipelines.  (49 
CFR  195.401(b)).  The  primary  changes 
made  by  the  Integrity  Mamigement  rule 
were  to  establish  a  systematized 
assessment  and  evaluation  process  that 
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would  cause  operators  to  better  identify 
conditions  on  their  pipelines  requiring 
repair.  Thus,  the  additional  effort 
required  of  operators  by  the  rule  is  in 
the  planning  and  assessment  process, 
the  costs  of  which  were  considered  id 
the  regulatory  evaluation.  Repair  of  a 
problem,  once  it  is  known,  was  not  a 
new  requirement  and  was  not  evaluated 
because  of  the  assumption  that 
additional  costs  would  not  be  incurred. 

2.  The  repair  criteria  in  paragraph  (h) 
of  the  final  rule  (65  FR  75378;  December 
1,  2000)  were  changed  from  those 
published  with  the  proposed  rule. 
Accordingly,  public  comments  were 
solicited  regarding  the  repair  criteria. 
RSPA  received  comments  from  six 
organizations  (one  trade  association,  one 
engineering  company,  three  operators 
directly  affected  by  the  rule,  and  one 
operator  not  directly  affected  by  the 
rulemaking).  None  commented  on  the 
lack  of  specific  reference  to  repair  costs 
in  the  regulatory  evaluation. 

3.  Some  commenters  identified 
criteria  they  believed  woidd  require 
unnecessary  excavation  and  evaluation 
of  minor  pipeline  anomalies  that  would 
not  affect  a  pipeline's  integrity.  We 
made  changes  to  the  provisions  in 
paragraph  (h)  in  response  to  these 
comments.  These  changes  clarify  the 
types  of  conditions  an  operator  must 
evaluate  and  remediate  so  the  focus  will 
be  on  those  conditions  that  are  most 
likely  to  affect  pipeline  integrity. 
Moreover,  the  remediation  requirements 
allow  an  operator  flexibility  in  the 
action  it  takes  to  address  a  condition 
that  poses  a  threat  to  the  integrity  of  its 
pipeline.  These  provisions  are 
consistent  with  the  existing 
requirements  in  section  195.401(b),  and 
add  no  additional  costs. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  at  seq.),  RSPA  must 
consider  whether  a  rulemaking  would 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
This  rulemaking  was  designed  to  impact 
only  those  operators  that  own  or  operate 
500  or  more  miles  of  hazardous  liquid 
or  carbon  dioxide  pipeline.  Because  of 
this  limitation  on  pipeline  mileage,  only 
66  hazardous  liquid  pipeline  operators 
(large  national  energy  companies) 
covering  86.7%  of  r^ulated  liquid 
transmission  lines  are  impacted  by  this 
final  rule.  Based  on  this,  and  the 
evidence  discussed  above,  I  certify  that 
paragraph  (h)  in  the  final  rule 
addressing  the  remedial  actions  an 
operator  is  required  to  take  to  address 
integrity  concerns  on  its  pipeline  will 
not  have  a  significantimpact  on  a 
substantial  nmnber  of  small  entities. 


Paperwork  Redaction  Act 

The  pipeline  integrity  management 
rule  contains  information  collection 
requirements.  As  required  by  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507  (d)).  the  Department  of 
Transportation  submitted  a  copy  of  the 
Paperwork  Reduction  Act  Analysis  to 
the  Office  of  Management  and  Budget 
for  its  review.  The  information 
collection  was  reviewed  and  approved 
by  the  Office  of  Management  and 
Budget.  The  name  of  die  information 
collection  is  "Pipeline  Integrity 
Management  in  High  Consequence 
Areas."  The  remediation  requirements 
in  paragraph  (h)  of  the  rule  will  not  add 
any  additional  paperwork  on  hazardous 
liquid  or  carbon  dioxide  pipeline 
operators  as  repair  requirements  must 
already  comply  with  49  CFR  195.401(b). 
This  was  discussed  above  in  the 
Regulatory  Evaluation  section. 
Therefore,  no  additional  paperwork 
reduction  analysis  is  necessary. 

Executive  Order  13084 

The  remediation  provisions  of  the 
integrity  management  final  rule  were 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13084  {"Consultation 
and  Coordination  with  Indian  Tribal 
Governments.")  Because  these 
provisions,  as  well  as  the  other 
provisions  of  the  final  rule,  do  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments  and  do  hot  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13084  do  not  apply. 

Executive  Order  13132 

The  final  rule  provisions  in  paragraph 
(h)  were  analyzed  in  accordance  with 
the  principles  and  criteria  contained  in 
Executive  Order  13132  ("Federalism"). 
This  final  rule  does  not  adopt  any 
regidation  that: 

(1)  has  substantial  direct  effects  on  the 
States,  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government; 

(2)  imposes  substantial  direct 
compliance  costs  on  States  and  local 
governments;  or 

(3)  preempts  state  law. 
Nonetheless,  State  public  safety 

representatives  were  involved 
throughout  the  development  of  the 
hazardous  liquid  integrity  management 
rule. 

Executive  Order  13211 

This  rulemaking  is  not  a  "significant 
energy  action"  within  the  meaning  of 


Executive  Order  13211  ("Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use").  It  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866  and  is  not  likely 
to  have  a  significant  adverse  effect  on 
the  supply,  distribution,  or  use  of 
energy.  Further,  this  rulemaking  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regidatory 
Affairs  as  a  significant  energy  action. 

Unfunded  Mandates 

This  rule  does  not  impose  unfunded 
mandates  imder  the  Unfunded 
Mandates  Reform  Act  of  1995.  It  does 
not  result  in  costs  of  $100  million  or 
more  to  either  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  the  rule. 

National  Environmental  Policy  Act 

In  accordance  with  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  Section  4332),  the 
Coimcil  on  Environmental  Quality 
regulations  (40  CFR  Sections  1500- 
1508),  and  DOT  Order  5610.1D.  we 
prepared  an  Environmental  Assessment 
(EA)  that  analyzed  the  environmental 
impacts  of  the  rulemaking  addressing 
integrity  management  programs  for 
operators  owning  or  operating  500  or 
more  miles  of  hazardous  liquid  or 
carbon  dioxide  pipeline.  In  the  EA  we 
determined  that  the  rule  would  not 
significantly  affect  the  quality  of  the 
human  environment.  The  EA  and  the 
Finding  of  No  Significant  Impact  are 
available  in  Docket  No.  RSPA-00-6355. 
That  EA  considered  the  requirements  in 
section  195.452  (h)  concerning  repairs 
an  operator  would  have  to  make  to  its 
pipeline  following  an  integrity 
assessment. 

We  reviewed  the  EA  in  light  of  the 
changes  we  have  made  to  §  195.452  (h), 
and  did  not  find  that  any  of  the  changes 
affected  ovu-  finding  about  the 
environmental  impacts  of  the  rule. 

List  of  Subjects  in  49  CFR  Part  195 

Carbon  dioxide.  High  consequence 
areas.  Incorporation  by  reference. 
Integrity  assurance.  Petroleum,  Pipeline 
safety.  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
Preamble.  RSPA  is  amending  part  195  of 
title  49  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  19S-(AMENDED] 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 
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Authority:  49  U.S.C.  5103,  S0102. 60104. 
60108,  60109, 60118:  and  49  CFR  1.53. 

SMbpart  F— Operation  and 


Pipeliiie  Integrity  Management 

2.  Section  195.452(8)  is  revised  to 
read  as  follows: 

f  195.452    PlpeWna  Inlegrity  management  in 

(a)  Which  operators  must 
compfyTTius  section  applies  to  each 
operator  who  owns  or  operates  a  total  of 
500  or  more  miles  of  hazardous  liquid 
or  carbon  dioxide  pipeline  subject  to 
this  part. 

*  '*-       •        *        *      I 

3.  Section  195.452  is  amended  by 
revising  paragraph  (c)(l)(i)  introductory 
text  and  paragraph  (c)(l)(i)(C)  to  read  as 
foUows: 

(c)*  *  • 

(D*  *  ' 

(i)  The  methods  selected  to  assess  the 
integrity  of  the  line  pipe.  An  operator 
must  assess  the  integrity  of  the  line  pipe 
by  any  of  the  following  methods.  The 
methods  an  operator  selects  to  assess 
low  frequency  electric  resistance 
welded  pipe  or  lap  welded  pipe 
susceptible  to  longitudinal  seam  failure 
must  be  capable  of  assessing  seam 
integrity  and  of  detecting  corrosion  and 
deformation-anomalies.     I 

*  *        •        *        *     ' 

(C)  Other  technology  that  the  operator 
demonstrates  can  provide  an  equivalent 
understanding  of  the  condition  of  the 
line  pipe.  An  operator  choosing  this 
option  must  notify  the  Office  of  Pipeline 
Safety  (OPS)  90  days  before  conducting 
the  assessment,  by  sending  a  notice  to 
the  address  or  facsimile  number 
specified  in  paragraph  (m)  of  this 
section. 

•  *        «        *        • 

4.  Section  195.452(f)  (4)  is  revised  to 
read  as  foUows: 

(f)*  •  * 

(4)  Criteria  for  remedial  actions  to 
address  integrity  issues  raised  by  the 
assessment  methods  and  information 
analysis  (see  paragraph  (h)  of  this 
section); 

•  *        •        *        • 

5.  Section  195.452  (h)  is  revised  to 
read  as  follows: 

(h)  What  actions  must  an  operator 
take  to  address  integrity  issues? 

(1)  General  requirements.  An  operator 
must  take  prompt  action  to  address  all 
anomalous  conditions  that  the  operator 
discovers  through  the  integrity 
assessment  or  information  analysis.  In 


addressii^  all  conditions,  an  operator 
must  evaluate  all  anomalous  conditions 
and  remediate  those  that  could  reduce 
a  pipeline's  integrity.  An  operator  must 
be  able  to  demonstrate  that  the 
remediation  of  the  condition  will  ensure 
that  the  condition  is  unlikely  to  pose  a 
threat  to  the  long-term  integrity  of  the 
pipeline.  A  reduction  in  operating 
pressure  cannot  exceed  365  days 
without  an  operator  taking  further 
remedial  action  to  ensure  the  safety  of 
the  pipeline.  An  operator  must  comply 
with  §  195.422  when  making  a  repair. 

(2)  Discovery  of  condition.  Discovery 
of  a  condition  occurs  when  an  operator 
has  adequate  information  about  the 
condition  to  determine  that  the 
condition  presents  a  potential  threat  to 
the  integrity  of  the  pipeline.  An  operator 
must  promptly,  but  no  later  than  180 
days  after  an  integrity  assessment, 
obtain  sufficient  information  about  a 
condition  to  make  that  determination, 
unless  the  operator  can  demonstrate  that 
the  180-day  period  is  impracticable. 

(3)  Schedule  for  evaluation  and 
remediation.  An  operator  must  complete 
remediation  of  a  condition  according  to 
a  schedule  that  prioritizes  the 
conditions  for  evaluation  and 
remediation.  If  an  operator  cannot  meet 
the  schedule  for  any  condition,  the  ° 
operator  must  justify  the  reasons  why  it 
cannot  meet  the  schedule  and  that  the 
changed  schedule  will  not  jeopardize 
public  safety  or  environmental 
protection.  An  operator  must  notify  OPS 
if  the  operator  cannot  meet  the  schedule 
and  cannot  provide  safety  through  a 
temporary  reduction  in  operating 
pressure.  An  operator  must  send  the 
notice  to  the  address  specified  in 
paragraph  (m)  of  this  section. 

(4)  Special  requirements  for 
scheduling  remediation.{i)  Immediate 
repair  conditions.  An  oj>erator's 
evaluation  and  remediation  schedule 
must  provide  for  immediate  repair 
conditions.  To  maintain  safety,  an 
operator  must  temporarily  reduce 
operating  pressure  or  shut  down  the 
pipeliae  until  the  operator  completes 
the  repair  of  these  conditions.  An 
operator  must  calculate  the  temporary 
reduction  in  operating  pressure  using 
the  formula  in  section  451.7  of  ASME/ 
ANSI  B31.4  (incorportaed  by  reference, 
see  §  195.3).  An  operator  must  treat  the 
following  conditions  as  immediate 
repair  conditions: 

(A)  Metal  loss  greater  than  80%  of 
nominal  wall  regardless  of  dimensions. 

(B)  A  calculation  of  the  remaining 
strength  of  the  pipe  shows  a  predicted 
burst  pressiue  less  than  the  established 
maximiun  operating  pressure  at  the 
location  of  the  anomaly.  Smtable 
remaining  strength  talciUation  methods 


include,  but  are  not  limited  to,  ASME/ 
ANSI  B31G  {"Manual  for  Determining 
the  Remaining  Strength  of  Corroded 
Pipelines"  (1991)  or  AGA  Pipeline 
Research  Committee  Project  PR-3-805 
("A  Modified  Criterion  for  Evaluating 
the  Remaining  Strength  of  Corroded 
Pipe"  (December  1989)).  These 
documents  are  incorporated  by 
reference  and  are  available  at  the 
addresses  listed  in  §  195.3. 

(C)  A  dent  located  on  the  top  of  the 
pipeline  (above  the  4  and  8  o'clock 
positions)  that  has  any  indication  of  - 
metal  loss,  cracking  or  a  stress  riser. 

(D)  A  dent  located  on  the  top  of  the 
pipeline  (above  the  4  and  8  o'clock 
positions)  with  a  depth  greater  than  6% 
of  the  nominal  pipe  diameter. 

(E)  An  anom^y  that  in  the  judgment 
of  the  person  designated  by  the  operator 
to  evaluate  the  assessment  results 
requires  immediate  action. 

(ii)  60-day  conditions.  Except  for 
conditions  listed  in  paragraph  (h)(4)(i) 
of  this  section,  an  Operator  must 
schedule  evaluation  and  remediation  of 
the  following  conditions  within  60  days 
of  discovery  of  condition. 

(A)  A  dent  located  on  the  top  of  the 
pipeline  (above  the  4  and  8  o'clock 
positions)  with  a  depth  greater  than  3% 
of  the  pipeline  diameter  (greater  than 
0.250  inches  in  depth  for  a  pipeline 
diameter  less  than  Nominal  Pipe  Size 
(NPS)  12). 

(B)  A  dent  located  on  the  bottom  of 
the  pipeline  that  has  any  indication  of 
metal  loss,  cracking  or  a  stress  riser. 

(iii)  180-day  coriditions.  Except  for 
conditions  listed  in  paragraph  (h)(4)(i) 
or  (ii)  of  this  section,  an  operator  must 
schedule  evaluation  and  remediation  of 
the  following  within  180  days  of 
discovery  of  the  condition: 

(A)  A  dent  with  a  depth  greater  than 
2%  of  the  pipeline's  diameter  (0.250 
inches  in  depth  for  a  pipeline  diameter 
less  than  NPS  12)  that  affects  pipe 
curvature  at  a  girth  weld  or  a 
longitudinal  seam  weld. 

(B)  A  dent  located  on  the  top  of  the 
pipeline  (above  4  and  8  o'clock 
position)  with  a  depth  greater  than  2% 
of  the  pipeline's  diameter  (0.250  inches 
in  depth  for  a  pipeline  diameter  less 
than  NPS  12). 

(C)  A  dent  located  on  the  bottom  of 
the  pipeline  with  a  depth  greater  than 
6%  of  the  pipeline's  diameter. 

(D)  A  calculation  of  the  remaining 
strength  of  the  pipe  shows  an  operating 
pressure  that  is  less  than  the  current 
established  maximum  operating 
pressure  at  the  location  of  the  anomaly. 
Suitable  remaining  strength  calculation 
methods  include,  but  are  not  limited  to, 
ASME/ANSI B31G  ("Manual  for 
Determining  the  Remaining  Strength  of 
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Corroded  Pipelines"  (1991))  or  AGA 
Pipeline  Research  Committee  Project 
PR-3-805  ("A  Modified  Criterion  for 
Evaluating  the  Remaining  Strength  of 
Corroded  Pipe"  (December  1989)). 
These  documents  are  incorporated  by 
reference  and  are  available  at  the 
addresses  listed  in  §  195.3. 

(E)  An  area  of  general  corrosion  with 
a  predicted  metal  loss  greater  than  50% 
of  nominal  walL 

(F)  Predicted  metal  loss  greater  than 
50%  of  nominal  wall  that  is  located  at 
a  crossing  of  another  pipeline,  or  is  in 
an  area  with  widespread  circumferential 
corrosion,  or  is  in  an  area  that  could 
affect  a  girth  weld. 

(G)  A  potential  crack  indication  that 
when  excavated  is  determined  to  be  a 
crack. 

(H)  Corrosion  of  or  along  a 
longitudinal  seam  weld. 

(1)  A  gouge  or  groove  greater  than 
12.5%  of  nominsd  wall. 

(iv)  Other  conditions.  In  addition  to 
the  conditions  listed  in  paragraphs 
(h)(4){i)  through  (iii)  of  this  section,  an 
operator  must  evaluate  any  condition 
identified  by  an  integrity  assessment  or 
information  analysis  that  could  impair 
the  integrity  of  the  pipeline,  and  as 
appropriate,  schedule  the  condition  for 
remecfiation.  Appendix  C  of  this  part 
contains  guidance  concerning  other 
conditions  that  an  operator  should 
evaluate. 
*        *        •        *        • 

6.  §  195.452  is  amended  by  revising 
the  last  sentence  of  paragraph  (j)(2), 
revising  paragraphs  (j)(4),  (j)(5) 
introductory  text  and  (j)(5)(iii),  and 
removing  paragraph  (j)(6)to  read  as 
follows: 

■    (j)*  *  * 

(2)  Evaluation.  *  *  •  .  The  evaluation 
must  consider  the  results  of  the  baseline 
and  periodic  integrity  assessments, 
information  analysis  (paragraph  (g)  of 
this  section),  and  decisions  about 
remediation,  and  preventive  and 
mitigative  actions  (paragraphs  (h)  and  (i) 
of  this  section). 

(3)*  *  ' 

(4)  Variance  firom  the  J-year  intervals 
in  limited  situations.{i)  Engineering 
basis.  An  operator  may  be  able  to  justify 
an  engineering  basis  for  a  longer 
assessment  interval  on  a  segment  of  line 
pipe.  The  justification  must  be 
supported  by  a  reliable  engineering 
evaluation  combined  with  the  use  of 
other  technology,  such  as  external 
monitoring  technology,  that  provides  an 
imderstanding  of  the  condition  of  the 
line  pipe  equivalent  to  that  which  can 
be  obtained  from  the  assessment 
methods  allowed  in  paragraph  (j)(5)  of 
this  section.  An  operator  must  notify 


OPS  270  days  before  the  end  of  the  five- 
year  (or  less)  interval  of  the  justification 
for  a  longer  interval,  and  propose  an 
alternative  interval.  An  operator  must 
send  the  notice  to  the  address  specified 
in  paragraph  (m)  of  this  section. 

(li)  Unavailable  technology.  An 
operator  may  require  a  longer 
assessment  period  for  a  segment  of  line 
pipe  (for  example,  because  sophisticated 
internal  inspection  technology  is  not 
available).  An  operator  must  justify  the 
reasons  why  it  cannot  comply  with  the 
required  assessment  period  and  must 
also  demonstrate  the  actions  it  is  taking 
to  evaluate  the  integrity  of  the  pipeline 
segment  in  the  interim.  An  operator 
must  notify  OPS  180  days  before  the 
end  of  the  five-year  (or  less)  interval  that 
the  operator  may  require  a  longer 
assessment  interval,  and  provide  an 
estimate  of  when  the  assessment  can  be 
completed.  An  operator  must  send  a 
notice  to  the  address  specified  in 
paragraph  (m)  of  this  section. 

(5)  Assessment  methods.  An  operator 
must  assess  the  integrity  of  the  line  pipe 
by  any  of  the  following  methods.  The 
methods  an  operator  selects  to  assess 
low  frequency  electric  resistance 
welded  pipe  or  lap  welded  pipe 
susceptible  to  longitudinal  seam  failiue 
must  be  capable  of  assessing  seam 
integrity  and  of  detecting  corrosion  and 
deformation  anomalies. 

(i)*  •  *. 

(ii)*  *  * 

(iii)  Other  technology  that  the 
operator  demonstrates  can  provide  an 
equivalent  understanding  of  the 
condition  of  the  line  pipe.  An  operator 
choosing  this  option  must  notify  OPS  90 
days  before  conducting  the  assessment, 
by  sendii^  a  notice  to  the  address  or 
fecsimile  nimiber  specified  in  paragraph 
(m)  of  this  section. 

7.  Paragraph  (k)(l)  is  redesignated  as 
paragraph  (1);  paragraph  designation 
"(1)"  is  added  after  the  heading;  and 
paragraph  (k)(2)  is  redesignated  as 
paragraph  (1)(2). 

*        *        •        *        * 

8.  A  new  paragraph  (m)  is  added  to 
§  195.452  to  read  as  follows: 

(m)  Where  does  an  operator  send  a 
notification?  An  operator  must  send  any 
notification  required  by  this  section  to 
the  Information  Resources  Manager, 
Office  of  Pipeline  Safety,  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation,  Room 
7128,  400  Seventh  Street  SW, 
Washington  DC  20590,  or  to  the 
facsimile  number  (202)  366-7128. 

9.  Appendix  C  is  amended  by  revising 
the  title,  adding  paragraph  (7)  in  the 
introductory  text,  revising  paragraphs 
(7),  (8),  and  (9)  of  section  I.B.,  removing 


paragraph  (18)  from  section  VI  and 
renumbering  paragraphs  (19)  through 
(23)  as  (18)  throu^  (22),  revising 
paragraphs  (16)  and  newly  designated 
(18)  of  section  VI,  and  adding  a  new 
Section  VII  to  read  as  follows: 

APPENDK  C  TO  PART  195— 
GUTOANCE  FOR  IMPLEMENTATION 
OF  AN  INTEGRITY  MANAGEMENT 
PROGRAM 

***** 

(7)  Types  of  conditions  that  an  integrity 
assessment  may  identify  that  an  operator* 
should  include  in  its  required  schedule  for 
evaluation  and  remediation. 

I.  *   *   • 

B.  *  *  * 

r?)  Operating  conditions  of  the  pipeline 
(pressure,  flow  rate.  etc.).  Exposure  of  the 
pipeline  to  an  operating  pressure  exceeding 
the  established  maximum  operating  pressure. 

(8)  The  hydraulic  gradient  of  the  pipeline. 

(9)  The  diameter  of  the  pipeline,  the 
potential  release  volume,  and  the  distance 
between  the  isolation  points. 
***** 

VI.  *   *   * 

(16)  integrity  assessment  results  and 
anomalies  found,  process  for  evaluating  and 
remediating  anomalies,  criteria  for  remedial 
actions  and  actions  taken  to  evaluate  and 
remediate  the  anomalies: 
***** 

(18)  schedule  for  evaluation  and 
remediation  of  anomalies,  justification  to 
support  deviation  &x>m  required  remediation 
times: 
•         *         *         •         • 

VII.  Conditions  that  may  impair  a 
pipeline's  integrity. 

Section  195.452(h)  requires  an  operator  to 
evaluate  and  remediate  all  pipeline  integrity 
issues  raised  by  the  integrity  assessment  or 
information  analysis.  An  operator  must 
develop  a  schedule  that  prioritizes 
conditions  discovered  on  the  pipeline  for 
evaluation  and  remediation.  The  following 
are  some  examples  of  conditions  that  an 
operator  should  schedule  for  evaluation  and 
remediation. 

A.  Any  change  since  the  previous 
assessment. 

B.  Mechanical  damage  that  is  located  on 
the  top  side  of  the  pipe. 

C.  An  anomaly  abrupt  in  nature. 

D.  An  anomaly  longitudinal  in  orientation. 

E.  An  anomaly  over  a  large  area. 

F.  An  anomaly  located  in  or  near  a  casing, 
a  crossing  of  another  pipeline,  or  an  area 
with  suspect  cathodic  protection. 

Issued  in  Washington,  DC.  on  December 
21,2001. 

Ellen  G.  Engleman, 
Administrator. 
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DEPARTMENT  OF  THE  INTERIOR 
FWi  and  WHcMlta  Service 

SOCFRPartI? 
RM 101S-AG07 

Endangered  and  Threatened  Wildlife 
and  Ptanls;  Redaaelflcatlon  of 
ScuMtorto  montana  (Large-Flowered 
Skullcap)  From  Endangered  to 


agency:  Fish  and  Wildlife  Service, 
Interior.  | 

action:  Final  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  are 
reclassifying  Scutellaria  montana  (large- 
flowered  skullcap)  from  its  present 
endangered  status  to  threatened  status 
under  the  authority  of  the  Endangered 
Species  Act  of  1973.  as  amended  (Act), 
because  the  endangered  designation  no 
longer  correctly  reflects  the  current 
statiis  of  this  plant.  This  reclassification 
is  based  on  the  substantial  improvement 
in  the  species'  status.  Since  listing, 
when  10  occurrences  (10  populations) 
were  known,  74  additional  occurrences 
(for  a  total  of  48  populations)  have  been 
discovered,  and  the  total  known  number 
of  individual  plants  has  increased  from 
about  6.700  to  more  than  50,000.  This 
final  rule  implements  the  Federal 
protection  and  recovery  provisions  for 
threatened  plants,  as  provided  by  the 
Act.  to  large-flowered  skullcap. 
EFFECTIVE  date:  This  final  rule  is 
effective  on  February  13.  2002. 
ADDRESSES:  The  complete  file  for  this 
fina>rule  is  available  for  public 
inspection,  by  appointment,  diuing 
normal  business  hours,  at  the  Asheville 
Field  Office.  U.S.  Fish  and  Wildlife 
Service.  160  IfUUicoa  Street.  Asheville, 
North  Carolina  28801. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
J.  Allen  Ratzlaff  at  the  above  address,  by 
phone  at  828/258-3939  or  e-mail  at 
AUen_Ratzlaff^ws.gov,  or  contact  Ms. 
Tyler^ykes  at  the  Cookeville  Field 
Office.  U.S.  Fish  and  Wildlife  Service. 
446  Neal  Street.  Cookeville.  Tennessee, 
by  phone  at  931/528-6481  or  e-mail  at 
Tyler__Sykes9fws.gov. 

SUPPLEMENTARY  MFORMATION: 
Background  I 

Scutellaria  montana  is  a  perennial 
herb  with  solitary,  erect,  four-angled, 
hairy  stems  that  are  usually  from  30.0  to 
50.0  centimeters  (cm)  (11.7  to  19.5 
inches  (in))  tall.  The  leaves  are 
lanceolate  (shaped  like  a  lance-head, 
several  times  longer  than  wide,  broadest 
above  the  base  and  narrowed  to  the 


apex)  to  ovate  (egg-shaped,  with  the 
broader  end  at  the  base),  on  1.0  to  2.0 
cm  (0.4  to  0.8  in)  petioles  (the  stalk  of 
a  leaf  that  attaches  it  to  the  stem),  with 
blades  (the  expanded  portion  of  a  leaf) 
5.0  to  8.0  cm  (2.0  to  3.1  in)  long  and  3.0 
to  5.0  cm  (1.2  to  2.0  in)  wide.  The  leaf 
margins  (the  edge  of  the  leaf)  are  crenate 
(rounded,  tooth-like  edges)  to  serrate 
(having  sharp  teeth  pointing  forward) 
and  hairy  on  both  surfaces.  The 
inflorescence  (the  flowering  part  of  a 
plant)  is  a  terminal  (at  the  end  of  the 
stalk),  leafy-bracted  (a  "modified"  leaf) 
raceme  (simple  flowering  stalk),  with  or 
without  paired  lateral  racemes  at  the 
base.  The  calyx  (the  outer  part  of  the 
flower)  is  two-lobed  with  a  "cap"  just 
above  the  base  of  the  upper  lobe 
(characteristic  of  the  genus  Scutellaria). 
The  corolla  (petals)  is  relatively  large. 
2.6  to  3.5  cm  (1.0  to  1.4  in)  long,  blue 
and  white,  and  lacking  a  fleshy  ridge 
(annulus)  within  the  corolla  tube  near 
the  top  of  the  calyx.  Flowering  occins 
from  mid-May  to  early  June,  and  fruits 
mature  in  June  and  early  July. 

Bridges  (1984)  stated,  "The  genus 
Scutellaria  can  be  easily  recognized  by 
its  distinctive  calyx,  with  a  protrusion, 
or  'cap'  on  the  upper  lobe."  Scutellaria 
montana  could  be  confused  with  other 
species  of  Scutellaria.  Bridges  (1984) 
also  listed  some  important  characters  of 
Scutellaria  montana:  (1)  A  terminal 
inflorescence;  (2)  a  large  corolla  at  least 
2.5  cm  (1  in)  long;  (3)  tapering  or 
truncate  (ending  abruptly)  leaf  bases, 
never  cordate  (heart-shaped);  (4)  a 
midstem  with  at  least  some  stipitate 
(short  stenuned)  glandular  hairs;  (5)  no 
sessile  (without  a  footstalk  of  any  kind) 
glands  on  the  upper  leaf  surface;  (6)  a 
fairly  densely  pubescent  (hairy)  lower 
leaf  surface,  often  with  glandular  hairs; 
and  (7)  a  corolla  tube  lacking  an 
annulus  within. 

Dr.  A.  W.  Chapman  (1878)  described 
Scutellaria  montana  in  1878.  Since 
then,  the  taxonomy  of  Scutellaria 
montana  has  undergone  a  period  of 
debate.  Penland  (1924)  reduced  the 
taxon  to  a  variety  of  Scutellaria  serrata. 
Leonard  (1927)  later  reinstated  the 
species,  but  he  made  no  distinction 
between  Scutellaria  pseudoserrata  and 
Scutellaria  montana  (Collins, 
impublished).  Epling  (1942)  restored  the 
taxon  to  full  species  status  and  clarified 
the  questions  regarding  the  taxonomic 
differences  between  Scutellaria 
pseudoserrata  and  Scutellaria  montana. 

Cruzan  and  Vege  (in  preparation 
[prep.])  determined  that  populations 
soudieast  of  Taylor  Ridge  in  northwest 
Georgia  are  genetically  distinct  and 
lacked  a  number  of  alleles  present  in 
populations  northwest  of  Taylor  Ridge. 
This  division  is  supported  by  analysis  of 


chloroplast  DNA  variation,  which 
indicates  that  populations  of  Scutellaria 
montana  are  divided  into  two 
geographically  distinct  groups  of 
populations  that  are  probably  derived 
fit)m  separate  Pleistocene  refugia 
(.Cruzan  and  Ferguson,  in  prep.). 
'In  the  field,  Scutellaria  montana  is 
most  likely  to  be  confused  with 
Scutellaria  pseudoserrata.  The  two 
species  have  a  similar  range  and  habitat 
and  are  sometimes  found  growing 
together.  Scutellaria  montana  is  the 
only  species  of  Scutellaria  that  lacks  an 
annulus  within  the  corolla  tube. 
Further,  Scutellaria  pseudoserrata  has 
transparent  sessile  glands  on  the  upper 
leaf  siuface  and  hairs  only  on  the  veins 
and  leaf  margins.  In  contrast,  Scutellaria 
montana  has  a  fine,  even-mixed 
glandular  and  nonglandular  "velvety" 
pubescence  on  the  upper  and  lower  leaf 
surface.  Two  other  skullcaps  that  can 
occur  in  the  same  region  are  Scutellaria 
elliptica  and  Scutellaria  ovata,  both  of 
which  have  smaller  flowers  and 
branching  inflorescences.  Scutellaria 
elliptica  tends  to  have  leaf  margins  with 
roimded  teeth  and  noticeably  longer 
hairs  on  the  leaf,  and  Scutellaria  ovata 
has  strongly  cordate  (heart-shaped)  leaf 
bases  and  flowers  later  in  the  season. 

The  pollination  biology  of  this  species 
has  not  been  described.  Collins 
(impublished)  and  Cruzan  [in  Shea  and 
Hogan  1998)  observed  bees  (Apiodea) 
visiting  plants,  and  Kemp  and  Knauss 
(1990)  observed  butterflies,  wasps,  and 
hummingbirds  occasionally  visiting  the 
plants.  The  long  floral  tube  (3.0  to  4.0 
cm  or  1.2  to  1.6  in)  and  a  sucrose-hexose 
(sugar)  ratio  near  50  percent  (Cruzan 
and  Case,  in  prep.)  are  indicative  of  a 
historical  association  with  moths  or 
long-tongued  bees  as  the  primary 
pollinator  (Baker  and  Baker  1979. 
Southwick  1992,  Keams  and  Inouye 
1993). 

Scutellaria  montana  is  known  itoxa 
the  southern  portion  of  the  Ridge  and 
Valley  Physiographic  Province  in 
Marion  and  Hamilton  Counties  in 
Tennessee;  Catoosa.  Chattooga,  Dade. 
Floyd.  Gordon.  Murray.  Walker,  and 
Whitfield  Counties  in  Georgia;  and  the 
Cumberland  Plateau  Province  in 
Sequatchie,  Marion,  and  Hamilton 
Counties  in  Tennessee. 

According  to  Bridges  (1984),  the 
geological  strata  imderlying  the 
occurrences  of  Scutellaria  montana 
include  most  of  the  major  slope-forming 
formations  of  the  region — shale,  chert, 
limestone,  and  sandstone  from 
Cambrian  to  Peimsylvanian  in  age.  Most 
occurrences  in  Tennessee  occur  on  the 
Upper  Mississippian  Pennington 
Formation  and  Lower  Pennsylvanian 
sandstone  and  shale.  Most  of  the 
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occurrences  in  the  Lookout  Mountain 
portion  of  the  Chickamauga- 
Chattanooga  National  Military  Park  are 
foimd  on  Fort  Payne.  St.  Lewis.  Warsaw. 
Monteagle.  and  Bangor  Formations  that 
imderlie  the  Pennington  Formations 
(McKerrow  and  Pyne  1993).  The  Georgia 
portion  of  the  Ridge  and  Valley  is 
underlain  by  Paleozoic  rock  such  as 
sandstone,  shale,  and  limestone  (Lipps 
and  DeSelm  1969).  The  Georgia 
occiurences  are  foimd  on  Mississippian 
Formations  including  Rome,  Red 
Moimtain,  and  Rockwood  (Collins, 
impublished).  Occurrence  elevations 
range  from  189  meters  (620  feet)  to  562 
m  (1,844  ft)  above  sea  level. 

Most  populations  occur  on  coUuvial 
soils  (loose  deposit  of  soils  accumulated 
at  the  base  of  cliff  or  slope)  over  bedrock 
composed  of  shale,  chert,  or  limestone. 
The  soils  are  generally  rocky,  shallow, 
well-drained,  and  slightiy  acidic.  Soil 
depth  ranges  from  deep  to  a  thin  layer, 
no  more  than  3.0  cm  (1.2  in)  deep,  over 
bedrock.  In  Georgia,  the  soil  is  generally 
stony,  shaley,  or  cherty  silt  loam  or  silty 
clay  loam  ranging  in  depth  from  0.2  m 
(8.0  in)  to  1 .4  m  (55.0  in).  The  average 
pH  is  5.6  and  ranges  from  4.5  to  6.3 
(Collins,  unpublished). 

Bridges  (1984)  described  the  habitat  of 
Scutellaria  montana  as"*  *  *  rocky, 
submesic  to  xeric,  well-drained,  sli^tiy 
acidic  slope,  ravine  and  stream  bottom 
forests  in  the  Ridge  and  Valley  and 
Cumberland  Plateau  provinces  of 
Northwestern  Georgia,  and  adjacent 
southeastern  Tennessee  (and  probably 
Alabama)."  Bridges  (1984)  also  listed 
distinguishing  characteristics  of  the 
forests  where  Scutellaria  montana  is 
found  as:  (1)  A  history  of  some  natural 
pine  occurrence;  (2)  a  canopy 
dominated  by  oaks  and  hickories;  (3)  a 
mostly  deciduous  shrub  layer  with  some 
evergreen  Vaccinium;  (4)  a  moderately 
dense  herb  layer  with  mesic  and  xeric 
species;  and  (5)  occurring  on  well- 
consolidated  Paleozoic  to  Precambrian 
strata,  often  with  some  exposed  rock. 
Forest  composition  data  have  been 
collected  on  sites  in  the  Marshall  Forest 
and  Marion  County.  Tennessee, 
populations  (Faulkner  1993;  Collins, 
unpublished;  Lipps  1966).  Data  from  the 
sites  where  Scutellaria  montana  was 
first  studied  indicated  that  it  occurred 
in  late-successional  forests.  Studies  of 
other  sites  suggest  that  it  is  more  of  a 
mid-to  late-successional  species 
(Bridges  1984;  Collins,  unpublished; 
Lipps  1966).  At  a  Marion  County. 
Tennessee,  site,  Faulkner  (1993) 
observed  Scutellaria  montana  persisting 
in  an  area  where  timbering  activities 
had  occurred  and  where  the  plants  had 
been  subjected  to  low-intensity  ground 
fires.  He  concluded  that,  while 


individual  plants  established  before  the 
disturbance  may  survive,  recruitment 
into  disturbed  sites  is  not  likely.  Fail 
and  Sommersr  (1993)  conducted  a  study 
on  the  Marshall  Forest  that  suggests  the 
associated  species  Quercus  prinus 
(Chestnut  oak)  and  Oxydendrum 
arboreum  (Sourwood)  may  be  producing 
allelopathic  agents  (toxic  compounds) 
that  may  be  inMbiting  the  growth  and 
germination  of  Scutellaria  montana  near 

them. 

Scutellaria  montana  does  not  appear 
to  compete  well  with  other  herbaceous 
species,  especially  rhizomatous  colonial 
plants,  and  is  not  found  in  thick 
herbaceous  cover  (Bridges  1984).  While 
optimal  light  conditions  are  not  yet 
known,  plants  grow  in  areas  that  receive 
a  relatively  greater  amount  of  Ught  at 
ground  level,  generally  due  to  canopy 
disturbance  (Sutter,  in  litt.,  1993).  Nix 
(1993)  states  that  "canopy  coverage  is 
probably  the  most  important 
environmental  factor  that  influences 
growth  and  survival."  However, 
distiubances  to  the  canopy 
accompanied  by  disturbances  to  the  soil 
can  lead  to  increases  in  other 
herbaceous  species  that  could  be 
detrimental  to  Scutellaria  montana. 

When  we  listed  Scutellaria  montana 
in  1986. 10  populations  were  known — 
7  in  Georgia  (4  in  Floyd  County,  2  in 
Walker  County,  and  1  in  Gordon 
County)  and  3  in  Tennessee  (2  in 
Hamilton  County  and  1  in  Marion 
County).  CurrenUy,  48  populations 
(some  made  up  of  more  than  one 
subpopulation)  are  known.  We  have 
defined  a  population  as  an  "occurrence" 
that  is  generally  at  least  0.5  mile  from 
other  occurrences,  hut  site-specific 
determinations  take  into  account 
physical  barriers  (ridges,  highways, 
etc.),  contiguous  habitat  (2  or  more 
occurrences  deemed  part  of  a  single 
population  could  be  1  mile  apart  on- the 
same  ridge  or  slope),  and  richness  or 
diversity  of  the  occurrence.  Based  on 
criteria  in  the  Large-flowered  Skullcap 
Recovery  Plan,  a  population  is 
considered  self-sustaining,  or  viable,  if 
it  has  a  minimum  of  100  individuals. 

Georgia  is  now  known  to  have  29 
populations.  In  Floyd  County,  there  are 
now  9  known  populations  (15 
occurrences),  5  of  which  are  self- 
sustaining,  ranging  in  size  from  a  few 
plants  to  about  1,300  plants.  All  of  one 
self-sustaining  population  and  90 
percent  of  another  self-sustaining 
population  are  protected  (owned  by  The 
Nature  Conservancy  [TNC]),  including 
the  largest  of  the  nine  populations  in  the 
county.  The  remaining  populations  are 
all  on  private  land. 

Catoosa  County,  Georgia,  is  currentiy 
known  to  have  6  populations  (10 


occurrences).  Three  of  the  populations 
are  self-sustaining,  ranging  in  size  from 
about  140  to  more  than  300  plants.  The 
largest  population  receives  some 
protection  as  it  is  within  Catoosa 
County  Park.  The  other  populations  are 
all  on  private  land  or  land  of  unknown 
ownership.  There  is  also  evidence  of  a 
site  with  Scutellaria  montana  on 
Chickamauga  Park  (owned  by  the 
National  Park  Service  (NPS))  in  Catoosa 
County,  but  the  site  has  not  been 
surveyed  and  its  status  is  considered 
ambiguous  according  to  the  Georgia 
Natiu-al  Heritage  Program. 

Five  new  populations  (8  occurrences) 
have  been  discovered  in  Gordon 
County,  Georgia,  though  none  appear  to 
be  self-sustaining  (all  have  less  than  100 
plants).  One  population  known  from 
Gordon  County,  Georgia,  was  extirpated 
when  the  area  was  clearcut  early  in 
1986,  prior  to  the  listing  of  the  species. 

Walker  Coimty,  Georgia,  has  three 
nonself-sustaining  populations  (5. 16, 
and  60  plants,  respectively).  The 
population  of  16  plants  is  found  on  NPS 
land,  and  the  other  2  are  privately 
owned.  Additionally,  there  is  an 
introduced  population  on  the 
Chattahoochee  National  Forest  in 
Walker  County  (not  included  among 
populations  counted  towards  attainment 
of  criteria  for  downlisting). 

Murray  County  has  two  nonself- 
sustaining  populations,  all  on  private 
land,  and  there  are  currently  two 
nonviable  populations  (three 
occurrences)  known  fiiam  Chattooga 
County,  Georgia.  One  population  has 
only  three  plants  (on  U.S.  Forest  Service 
[USFSl  land),  and  the  other  two 
occurrences  that  make  up  the  other 
population  are  described  as  having  only 
four  plants  and  "dozens"  of  plants.  A 
single,  nonviable  population  (10  plants) 
occurs  on  NPS  land  in  Dade  County, 
Georgia,  near  the  Lookout  Moimtain 
population  in  Tennessee,  and  a  single 
nonviable  population  (-60  plants)  of 
unknown  ownership  has  been  found  in 
Whitfield  County. 

Tennessee  is  now  known  to  have  19 
populations.  Hamilton  County  has  14 
known  populations,  7  of  which  are 
considered  self-sustaining.  These 
populations  range  in  size  from  a  few 
plants  to  more  than  2,600  plants. 
Several  HamiUon  County'  populations 
are  made  up  of  multiple 
subpopulations,  some  of  which  are  large 
enough  to  constitute  self-sustaining 
populations  by  themselves,  but  they  do 
not  meet  the  necessary  criteria  set  forth 
in  the  recovery  plan  to  be  considered 
separate  populations. 

Marion  County,  Tennessee,  now  has  2 
populations  ranging  in  size  from  about 
50  plants  to  more  than  40,000  plants  at 


wr I I 


I !-A /ir-1      CT     XT_     nt\/I^^Ar 


1  A     onno  /D.i1< 


av>/4     17anii  laf  innc 


Iftftft 


1664  Federal  Register /Vol.  67,  No.  9 /Monday.  January  14,  2002 /Rules  and  Regulations 


the  Tennessee  River  Gorge.  The 
Tennessee  River  Gorge  population  is 
made  up  of  8  subpopulations,  2  of 
which  contain  more  than  20,000  plants. 
All  of  the  smaller  Marion  County  site 
(55  plants)  is  protected,  and  6  of  the  8 
subpopulations  in  the  Tennessee  River 
Gorge  are  protected  (less  than  1  percent 
of  the  plants  are  not  protected). 

Three  populations  (2.  50,  and  "several 
hundred"  plants,  respectively)  are 
known  from  Sequatchie  County, 
Tennessee,  with  only  the  latter  being 
self-sustaining.  The  landowner  of  the 
largest  population  is  willing  to  protect 
the  plant  through  a  donated 
conservation  easement,  but  the 
agreement  has  yet  to  be  formalized. 

Previous  Federal  Actions 

Federal  Government  actions  on  this 
species  began  with  section  12  of  the  Act 
(16  U.S.C.  1531  et  seq.],  which  directed 
the  Secretary  of  the  Smithsonian 
Institution  (Smithsonian)  to  prepare  a 
report  on  plants  considered  endangered, 
threatened,  or  extinct.  This  report, 
designated  House  Document  No.  94-51, 
was  presented  to  Congress  on  January  9, 
1975.  On  July  1, 1975,  we  published  a 
notice  (40  FR  27823)  that  formally 
accepted  the  Smithsonian  report  as  a 
petition  within  the  context  of  section 
4(c)(2)  (now  section  4(b)(3))  of  the  Act. 
By  accepting  this  report  as  a  petition, 
we  also  acknowledged  our  intention  to 
review  the  status  of  those  plant  taxa 
named  within  the  report.  Scutellaria 
montana  was  included  in  the 
Smithsonian  report  and  the  July  1, 1975, 
Notice  of  Review. 

We  published  a  revised  Notice  of 
Review  for  Native  Plants  on  December 
15, 1980  (45  FR  82480);  Scutellaria 
montana  was  included  as  a  category  1 
species.  Category  1  species  were  those 
for  which  we  had  information  on  file  to 
support  proposing  them  as  endangered 
or  threatened.  On  November  28, 1983, 
we  published  a  supplement  to  the 
Notice  of  Review  for  native  plants  in  the 
Federal  Register  (48  FR  53640). 
Scutellaria  montana  was  changed  to  a 
category  2  species  in  this  supplement. 
Category  2  species  were  those  for  which 
we  had  information  suggesting  that 
proposing  to  list  them  as  endangered  or 
threatened  may  be  appropriate  but  for 
which  substantial  data  on  biological 
viilnerability  and  threats  were  not 
currently  known -or  on  file  to  support 
the  preparation  of  proposed  listing 
rules.  Subsequent  to  this  notice,  we 
received  a  draft  status  report  on 
Scutellaria  montana  (Collins, 
unpublished).  This  report  and  other 
available  information  indicated  that  the 
addition  of  Scutellaria  moatana  to  the 
Federal  List  of  Endangered  and 


Threatened  Wildlife  and  Plants  was 
appropriate. 

All  plants  included  in  the 
comprehensive  plant  notices  were 
treated  as  under  petition.  Section 
4(b)(3)(B)  of  the  Act,  as  amended  in 

1982,  requires  the  Secretary  to  make 
certain  findings  on  pending  petitions 
within  12  months  of  their  receipt. 
Section  2(b)(1)  of  the  1982  amendments 
further  requires  that  all  petitions 
pending  on  October  13, 1982,  be  treated 
as  having  been  newly  submitted  on  that 
date.  This  situation  was  the  case  for 
Scutellaria  montana  because  of  the 
acceptance  of  the  1975  Smithsonian 
report  as  a  petition.  On  October  13, 

1983,  October  12, 1984,  and  October  11, 
1985,  we  foimd  that  the  petitioned 
listing  of  Scutellaria  montana  was 
warranted  but  precluded  by  other  listing 
actions  of  higher  priority  and  that 
additional  data  on  vulnerability  and 
threats  were  still  being  gathered.  On 
September  27, 1985,  Scutellaria 
montana  was  again  included  as  a 
category  1  species  in  the  revised  Notice 
of  Review  (50  FR  39526),  and  on 
November  13, 1985,  we  published  in  the 
Federal  Register  (50  FR  46797)  a 
proposal  to  list  Scutellaria  montana  as 
an  endangered  species.  That  proposal 
constituted  the  next  1-year  finding  as 
required  by  the  1982  amendments  to  the 
Act.  A  final  rule  placing  Scutellaria 
montana  on  the  FederalList  of 
Endangered  and  Threatened  Wildlife 
and  Plants  as  an  endangered  species 
was  published  in  the  Federal  Register 
on  June  20, 1986  (51  FR  22521). 

Since  listing.  Federal  actions  have 
included  a  variety  of  recovery  actions 
funded  or  carried  out  by  the  Tennessee 
VaUey  Authority  (TVA),  NFS,  USFS. 
and  the  Service,  including  searches  for 
additional  populations,  habitat  studies, 
translocations,  and  land  management. 

We  have  conducted  niunerous 
consultations  under  section  7  of  the  Act 
involving  Scute/7aria  montana.  More 
than  50  consultations  have  taken  place 
in  Tennessee,  principally  concerning 
road  and  bridge  construction  or 
maintenance.  Most  potential  conflicts 
have  been  resolved  early  in  the  informal 
portion  of  the  consultation  process, 
resiilting  in  our  concurrence  with  "not 
likely  to  adversely  affect" 
determinations.  One  formal  consultation 
was  conducted  that  resulted  in  a  "no 
jeopardy"  biological  opinion.  Three 
informal  section  7  consultations 
regarding  this  species  have  taken  place 
in  Georgia. 

A  recovery  plan  was  completed  for 
Scutellaria  montana  in  1996  (Service 
1996).  The  recovery  plan  provides  the 
following  criteria  for  downlisting:  "If 
niunbers  of  discrete  populations 


increase  to  25  (because  of  the  discovery 
or  establishment  of  additional 
populations)  or  the  number  of  protected 
and  managed  self-sustaining 
populations  becomes  10  or  more 
(distributed  throughout  the  known 
geographic  range),  the  species  will  be 
considered  for  downlisting  to 
threatened  status."  The  recovery  plan 
also  provides  a  description  of  protected 
and  managed  self-sustaining 
populations  as  follows:  "A  population 
will  be  considered  adequately  protected 
when  it  is  legally  protected  and  all 
needed  active  management  is  provided. 
A  population  will  be  considered  'self- 
sustaining'  if  monitoring  data  support 
the  conclusion  that  it  is  reproducing 
successfully  and  is  stable  or  increasing 
in  size.  The  minimiun  number  of 
individuals  necesssury  for  a  self- 
sustaining  population  should  be 
considered  at  least  100  until  otherwise 
determined  by  demographic  studies." 

The  criteria  for  downlisting  have  been 
met  through  both  the  number  of  known 
populations  (48)  and  the  number  of  self- 
sustaining  (viable),  protected 
populations  (11)  distributed  throughput 
the  species'  range.  Though  no  formal 
written  agreements  have  been 
developed  with  the  principal 
landowners  where  protected,  self- 
sustaining  populations  occai  (TNC,  the 
States  of  Georgia  and  Tennessee,  TVA, 
and  the  NFS),  managers  of  this  land  are 
committed  to  the  conservation  of  these 
populations  and  are  actively  involved  as 
part  of  the  recovery  effort. 

On  February  8, 1998,  we  mailed 
letters  to  94  potentially  affected 
congressional  offices.  Federal  and  State 
agencies,  local  governments,  and 
interested  parties  to  notify  them  that  we 
were  considering  a  proposal  to 
reclassify  Scutellaria  montana  as  a 
threatened  species.  We  received  three 
written  responses  (TVA,  Tennessee 
Department  of  Environment  and 
Conservation,  and  the  Wildlife 
Resouirces  Division  of  the  Georgia 
Department  of  Natural  Resources),  all  in 
support  of  downlisting. 

Siunmaiy  of  Comments  and 
Recommendations 

On  July  12,  2000,  we  pubUshed  the 
proposed  rule  to  reclassify  Scutellaria 
montana  from  endangered  to  threatened 
status  in  the  Federal  Register  (65  FR 
42973),  under  the  authority  of  the  Act. 
Additionally,  we  aimoimced  this 
proposal  in  letters  (110)  dated  July  17, 
2000,  and  in  legal  notices  published  in 
the  Rome  News  Tribune,  Rome,  Georgia, 
on  July  23,  2000;  the  Walker  County 
Messenger,  LaFayette,  Georgia,  and  the 
Catoosa  County  News,  Ringgold, 
Georgia,  on  July  26,  2000;  the  Jasper 
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Journal,  Jasper,  Tennessee,  on  July  27, 
2000;  and  the  Chattanooga  Times, 
Chattanooga,  Tennessee,  on  July  28, 
2000.  Those  documents  notified  affected 
congressional  offices,  the  governors  of 
Tennessee  and  Georgia,  Federal  and 
State  agencies,  local  governments, 
scientific  organizations,  and  interested 
parties  of  the  proposed  action  and 
requested  comments  and  information 
that  might  contribute  to  the 
development  of  a  final  determination. 
We  also  announced  the  proposed 
downlisting  through  a  press  release  on 
July  18,  2000,  that  was  also  made 
available  on  the  Service's  Southeast 
Regional  home  page  on  the  Internet 
[southeast.fws.gov). 

Changes  in  the  Final  Rule  as  a  Result  of 
the  Public  Comments 

We  received  four  responses  during  the 
public  comment  period  (one  from  a 
Federal  agency,  two  from  State  agencies, 
and  one  from  a  conservation 
organization),  all  in  support  of  the 
proposed  reclassification.  These 
comments  did  not  result  in  any 
significant  changes  to  the  final  rule. 
Population  data  received  from  the 
Georgia  Department  of  Natiual 
Resources'  Natinal  Heritage  Program  are 
incorporated  in  this  final  rule.  Key 
issues  raised  in  the  comments  are 
presented  below. 

Issue  1 :  One  commenter  raised 
concerns  that  "*  *  *  the  qualifications 
for  protected  populations  be  published 
[as  part  of  consensus  opinions]  during 
the  dovralisting  procedure  or  in  a 
revised  Recovery  Plan  *  *  *  to  ensure 
such  popidations  are  viable,  have 
feasible  stewardship  provisions  to 
ensure  the  survival  of  the  population, 
and  represent  the  total  range  of  the 
species  *  *  *"  » 

Our  Response:  We  agree  that  further 
definition  of  what  constitutes  a 
protected  population  will  be  valuable 
for  this  species  and  this  issue  will  be 
considered  through  the  recovery  plan 
revision  process. 

Issue  2:  In  the  proposed  rule  we  stated 
that"*  *   *  Scutellaria  montana  was 
not  a  significant  component  of  the 
commercial  trade  in  native  plants. 
Significant  commercial  trade  in 
Scutellaria  montana  is  not  currenUy 
known  to  occur  or  expected  in  the 
futiire,  and  no  significant  import  or 
export  is  expected."  One  comment  letter 
pointed  out  that  at  least  one  named 
cultivar  of  this  species  is  ready  to  be 
placed  in  commercial  trade.  They  also 
stated  that  Scutellaria  montana  is 
uidikely  to  be  collected  in  the  wild  and 
that  botii  Tennessee  and  Georgia  have 
provisions  in  their  respective  State 


agencies  to  require  permitting  as  needed 
in  all  in-State  commerce. 

Our  Response:  We  have  changed  this 
final  rule  to  reflect  this  information. 

Issue  3:  Under  50  CFR.  subpart  G. 
§  17.71(a)  "Seeds  of  cultivated 
specimens  of  species  treated  as 
threatened  shall  be  exempt  from  all  the 
provisions  of  §  17.61,  provided  that  a 
statement  that  the  seeds  are  of 
'cultivated  origin'  accompanies  the  • 
seeds  or  their  container  during  the 
coiu'se  of  any  activity  otherwise  subject 
to  these  regulations."  One  comment 
letter  stated  that  "cuttings"  as  well  as 
seeds  should  be  included  in  this 
exemption,  as  this  is  a  common  way 
plants  enter  the  horticultural  trade. 

Our  Response:  Cuttings  are  a  common 
way  plants  enter  the  horticultural  trade, 
and  plants  grown  from  legally  obtained 
cuttings  might  logically  be  allowed 
under  this  same  exemption. 
Unfortunately,  this  oversight  can  only 
be  corrected  by  amending  the  Act  or  its 
implementing  regulations.  U  necessary 
and  consistent  with  species 
conservation,  it  is  possible  to  exempt 
cuttings  of  threatened  species  in  a 
manner  similar  to  seeds  of  cultivated 
specimens  by  preparing  a  special  rule 
under  section  4(d)  of  the  Act. 

Issue  4:  One  comment  letter  stated 
that  "*  *  *  because  many  of  the 
populations  occur  on  public  land  in  late 
successional  forests,  which  are  still 
subject  to  industrial  extraction  and 
other  development  that  could  impact 
the  species  *  *  *  and  many  of  the 
private-land  populations  may  be  subject 
to  projects  with  Federal  implications 
*  *  *  critical  habitat  is  surely  prudent 
and  determinable  at  this  time." 

Our  Response:  In  the  more  than  14 
years  since  this  species  was  listed,  no 
Federal  project  or  federally  permitted 
project  has  had  a  significant  impact  on 
this  species.  The  NPS,  through  its  own 
regulations  and  in  accordance  with  the 
Act,  is  unlikely  to  have  a  project  ever 
resiilt  in  significant  impacts  to 
Scutellaria  montana.  Similarly,  the  TVA 
has  been  a  leader  in  the  recovery  of  this 
plant,  having  implemented  various 
protective  measures,  management 
techniques,  and  surveys  for  additional 
populations.  The  TVA  is  currently 
discussing  with  the  Service,  in  both 
Tennessee  and  Georgia,  and  other 
stakeholders  the  possibility  of  entering 
into  a  cooperative  agreement  to  promote 
the  further  recovery  of  this  species. 
Further,  more  than  half  of  the  known 
plants  and  most  of  the  largest 
population  are  on  land  owned  by  the 
Tennessee  River  Gorge  Trust,  a 
conservation  organization  that  has  also 
been  instrumental  in  protecting  this 
species.  Although  timber-harvesting 


activities  continue  to  threaten  the 
species,  since  listing,  no  population  of 
large-flowered  skullcap  has  been  lost  to 
timber-harvesting.  Because  (1)  critical 
habitat  designation  would  not  result  in 
substantial  benefits  to  the  species,  (2) 
there  is  currenUy  a  large  backlog  of 
listed  species  without  critical  habitat 
designation — many  of  which  would 
benefit  more  from  critical  habitat 
designation  than  this  species,  and  (3) 
the  status  of  this  species  is  currently 
improving,  we  believe  our  limited 
funding  available  for  critical  habitat 
designation  should  be  spent  on  critical 
habitat  designations  for  species  for 
which  such  designation  would  provide 
more  benefit.  Furthermore,  we  expect 
that  all  of  the  appropriation  to  be  made 
available  for  critical  habitat  designation 
in  the  near  future  will  be  used  to 
comply  with  existing  court  orders  and 
settiement  agreements.  Therefore,  we 
are  not  proposing  to  designate  critical 
habitat  for  Scutellaria  montana  at  this 
time. 

Summary  of  Factors  Affecting  the 

Section  4(a)(1)  of  the  Act  (16  U.S.C. 
1531  et  seq.)  and  regulations 
promulgated  to  implement  the  listing 
provisions  of  the  Act  (50  CFR  Part  424) 
set  forth  five  criteria  to  be  used  in 
determining  whether  to  add,  reclassify, 
or  remove  a  species  from  the  Federal 
List  of  Endangered  and  Threatened 
Wildlife  and  Plants.  These  factors  and 
their  application  to  Scutellaria  montana 
(large-flowered  skullcap)  are  as  follows: 

A.  The  Present  or  Threatened  '■ 

Destruction.  Modification,  or 
Curtailment  of  Its  Habitat  or  Range. 

In  1986,  when  Scutellaria  montana 
was  listed  as  endangered.  7  populations 
were  known  in  Georgia  and  3  in 
Tennessee.  Over  90  percent  of  the  7.000 
individual  plants  known  in  1986 
occurred  at  only  2  sites,  neither  of 
which  was  completely  protected.  At  the 
time  of  listing,  the  most  significant 
threats  were  logging,  wildfires,  livestock 
grazing,  and  residential  development.  In 
1986,  80  percent  of  the  site  with  the 
largest  known  population  had  been 
subdivided  and  was  being  offered  for 
sale.  A  large  portion  of  the  second 
largest  population  at  that  time  was  on 
land  owned  by  TNC  and  was  therefore 
afforded  protection.  The  third  largest 
population  occiured  on  privately  owned 
land  and  had  no  protection  from 
potential  land-use  changes.  All 
remaining  1986  populations  were 
extremely  small,  consisting  of  4  to  60 
plants. 

Though  this  species  is  under  less 
threat  than  when  listed,  largely  due  to 


Federal  Reastwr/Vol.  67,  No.  9 /Monday,  January  14,  2002 /Rules  and  Regulations  1667 


1666  Federal  Register /Vol.  67,  No.  9 /Monday,  January  14,  2002 /Rules  and  Regulations 


the  discovery  of  additional  populations, 
and  22  (46  percent)  of  the  48  loiown 
populations  are  ciirrently  being  afforded 
protection  through  ownership  by 
conservation  organizations,  county 
parks,  historic  sites,  or  Federal  land  (11 
of  these  protected  populations  are 
considered  self-sustaining),  threats  to 
the  species'  habitat  and  future  security 
still  exist.  Further,  nearly  80  percent  of 
the  known  plants  continue  to  occiu'  at 
only  two  sites  in  the  Tennessee  River 
Gorge  population. 

Habitat  destruction  caused  by  logging, 
residential  development,  clearing  of 
wooded  areas  for  pastiue,  grazing,  and 
wildfire  all  continue  to  pose  some 
degree  of  threat  to  the  species.  Prior  to 
listing,  one  population  of  Scutellaria 
montana  was  lost  due  to  clearcutting 
activities  (prior  to  the  landowner 
becoming  aware  of  the  presence  of 
Scutellaria  montana  on  the  property). 
Damage  caused  by  off-road  vehicles  and 
hikers  (trampling)  has  been  noted  at 
several  sites,  and  the  maintenance 
(widening)  or  rerouting  of  hiking  trails 
is  also  a  potential  threat.  R^id 
urbanization  in  and  aroimd  the 
Chattanooga  area  also  poses  a  threat. 

B.  Overutilization  for  Commercial, 
Recreational.  Scientific,  or  Educational 
Purposes 

When  Scutellaria  montana  was  listed 
as  an  endangered  species  (1986),  it  was 
not  a  significant  component  of  the 
commercial  trade  in  native  plants. 
During  the  comment  period  for  this  nUe, 
the  Georgia  Department  of  Natural 
Resources  informed  us  that  "there  is  at 
least  one  named  cultivar  of  this  species 
ready  to  be  placed  in  commercial 
trade."  However,  both  Tennessee  and 
Georgia  have  provisions  in  their 
respective  State  agencies  to  require 
permitting  as  needed  for  all  in-State 
commerce.  Except  for  seeds  of 
cultivated  origin,  inter-State  commerce, 
import,  and  export  are  prohibited  for 
threatened  species.  We  know  of  no 
reason  to  beUeve  that  trade  in 
accordance  with  the  provisions  for 
protection  of  threatened  species  or  any 
other  type  of  current  or  future 
utilization  pose  an  appreciable  risk  to 
wild  populations  of  Scutellaria 
montana. 


C.  Disease  or  Predation 

While  herbivory  by  animals, 
especially  deer,  has  been  observed  at 
several  sites,  herbivory  does  not  appear 
to  be  a  factor  affecting  the  continued 
existence  of  the  species  at  this  time. 
Some  individual  plants  have  been 
afiiected  by  disease,  but  this  factor 
appears  to  affect  only  a  few  individuals 
and  is  not  a  threat  to  the  species. 


D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Though  there  is  less  protection 
afforded  to  threatened  plants  than  to 
endangered  plants  under  section  9  of 
the  Act,  most  of  the  legal  protections 
conferred  under  the  ESA  will  remain  in 
place  following  final  reclassification  of 
Scutellaria  montana.  Both  Georgia  (Ga. 
Code  Ann.  §§  27-3-130  et  seq.)  and 
Tennessee  (Tenn.  Code  Ann.  §§  70-8- 
301  et  seq.)  have  rare  plant  protection 
laws  that  also  protect  this  species. 
Georgia  has  separate  laws  covering 
endangered  plant  and  animal  species. 
(Ga.  Code  Ann.  §§  27-3-130  et  seq.; 
§§  12-6-171  et  seq.)  Listing  tmder  both 
acts  is  limited  to  scientific  and 
commercial  criteria.  Habitat  acquisition 
is  authorized  but  not  required.  The  acts 
do  not  require  recovery  plans  or  agency 
consultation.  Violations  constitute  a 
misdemeanor.  In  addition,  the  Georgia 
Enviromnental  Policy  Act  requires  the 
assessment  of  major  proposed  agency 
impacts  on  biological  resomces.  (Ga. 
Code  Ann.  §  12-16-1  et  sea.) 

In  Tennessee,  the  Rare  Plant 
Protection  and  Conservation  Act 
authorizes  investigation,  listing,  and 
education  efforts.  (Tenn.  Code  Aim. 
§§  70  8-301  et  seq.)  Listing  is  based  on 
scientific  and  commercial  data  only. 
The  act  cannot  be  used  to  interfere  with, 
delay,  or  impede  any  public  works 
project.  Penalties  include  fines  up  to 
$1,000  and/dr  imprisonment  of  up  to  six 
months.  Teimessee  does  not  have  an 
"environmental  protection  act." 
However,  by  statute,  any  person  or 
agency  plaiming  an  energy  project  must 
submit  an  analysis  of  the  environmental 
impacts  of  the  project.  (Term.  Code  Aim. 
§  13-18-103)  In  addition,  any  person 
conducting  oil  and  gas  activities  must 
prevent  or  mitigate  adverse 
environmental  impacts.  (Tenn.  Code 
Ann.  §  60-1-202)  Tennessee  has  private 
land  conservation  programs.  For 
example,  conservation  easements  are 
authorized  by  statute.  (Tenn.  Code  Ann. 
§§  66-9-301  et  seq.)  Owners  of  land 
subject  to  a  conservation  easement  are 
not  liable  for  injury  to  a  third  person 
using  the  land.  (Tenn.  Code  Ann. 
§  1 1-10103)  A  Forest  Stewardship 
Program  assists  private  landowners  with 
conservation  issues.  In  addition,  the 
Tennessee  Biodiversity  Program 
encoinages  private  landowners  to 
protect  critical  areas.  While 
considerable  progress  has  been  made 
towards  recovery  of  Scutellaria 
montana  under  these  regimes,  some 
threats,  such  as  habitat  modification, 
remain  sufficiently  serious  that  the 
species  still  requires  protection  \mder 
the  Act  until  the  number  of  total  and 


protected  populations  can  be  further 
increased.  Such  additional  increases  in 
the  total  number  of  populations, 
particularly  those  imder  protection,  may 
sufficiently  reduce  the  risk  of 
extinction,  even  imder  these  current 
State  laws,  that  concerns  under  Factor  D 
are  no  longer  an  obstacle  to  delisting 
Scutellaria  montana. 

E.  Other  Natural  or  Manmade  Factors 
Affecting  Its  Continued  Existence 

Scutellaria  montana  appears  to  be 
quite  sensitive  to  the  amount  of  light 
available.  To  the  extent  that  human 
activities  facilitate  the  growth  of  non- 
native,  invasive  species,  such  as 
Japanese  honeysuckle  [Lonicera 
japonica)  and  privet  [Ugustruin 
vulgare),  competition  with  these  species 
for  light  currently  remains  a  problem  for 
some  populations  of  Scutellaria 
montana.  These  nonnative  species  are 
likely  to  continue  to  be  a  problem  where 
disturbance  allows  these  species  to 
become  established  in  close  proximity 
to  Scutellaria  montana. 

Several  investigators  have  noted  a  low 
reproductive  capacity  for  Scutellaria 
montana.  The  percentage  of  flowers  that 
form  fruit  has  been  recorded  at  30  and 
44  percent  in  the  Marshall  Forest  (Kemp 
and  Knauss  1990),  and  in  another  study, 
91.5  percent  of  the  plants  did  not  form 
fruits  (Kemp  1987).  This  reproductive 
rate  is  extremely  low  compared  with 
other  Scutellaria  species  that  have  75  to 
93  percent  of  the  flowers  producing 
mature  nutlets  (Collins  1976). 

Scutellaria  montana  also  produces 
fewer  seeds  per  fruit  compared  with 
other  members  of  the  genus.  Kemp  and 
Knauss  (1990)  found  tbat  the  fruit 
averaged  2.2  to  2.3  seeds  rather  than  the 
4  seeds  that  are  possible.  Similarly, 
Cruzan  [in  Shea  and  Hogan  1998)  found 
pollen  present  on  60  percent  of  the 
styles,  but  only  15  percent  of  these 
flowers  set  fruit,  with  an  average  of  two 
seeds  per  fruit.  As  mentioned 
previously,  the  long  floral  tube  and  a 
sucrose-hexose  ratio  near  50  percent 
(Cruzan  and  Case,  in  prep.)  are 
indicative  of  a  historical  association 
with  moths  or  long-tongued  bees  as  the 
primary  pollinator  (Baker  and  Baker 
1979,  Southvdck  1992,  Keams  and 
Inouye  1993).  However,  after  several 
hundred  hoiU'S'of  observations  over  4 
years,  Cruzan  and  Hopkins  (in  prep.) 
found  these  pollinators  appeared  to  be 
rare  or  lacking  and  believed  that  the  low 
seed  production  is  largely  because  of  the 
lack  of  pollen  deposition  on  stigmas 
(Cruzan  and  Hopkins,  in  prep.), 
indicating  a  possible  loss  of,  or  decline 
in,  an  associated  pollinator(s).  The 
loss/decline  of  an  associated  pollinator, 
particularly  one  able  to  travel  relatively 
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long  distances,  could  also  explain  the 
apparent  inbreeding  noted  at  smaller 
and  more  isolated  populations  of  this 
self-compatible  species  (Cruzan  and 
Vege,  in  prep.). 

We  have  carefully  assessed  the  best 
scientific  and  commercial  information 
available  regarding  the  past,  present, 
and  futiue  threats  faced  by  Scutellaria 
montana  in  determining  this  final  rule. 
Based  on  this  evaluation,  the  preferred 
action  is  to  reclassify  Scutellaria 
montana  from  an  endangered  species  to 
a  threatened  species.  The  recovery  plan 
for  Scutellaria  montana  states  that  the 
species  is  qualified  for  downlisting  to 
threatened:  "*  *  *  If  numbers  of 
discrete  populations  increase  to  25 
(because  of  the  discovery/establishment 
of  additional  populations)  or  the 
number  of  protected  and  managed  self- 
sustaining  populations  becomes  10  or 
more  (distributed  throughout  the  known 
geographic  range)  *  *  *  "  The  criteria 
for  downlisting  have  been  met  through 
both  the  number  of  knowna  populations 
(48)  and  the  number  of  viable  (self- 
sustaining),  protected  populations  (11) 
distributed  between  both  States  in  the 
species'  range. 

Available  Conservation  Measures 

All  of  23  populations  of  Scutellaria 
montana  and  a  portion  of  9  others  are 
privately  owned  (all  of  1  population  and 
a  portion  of  2  others  are  owned  by 
conservation  groups,  accoiuting  for 
nearly  43  current  page  percent  of  all 
plants),  1  is  County-owned,  a  portion  of 
1  is  City-owned,  and  1  entire  population 
and  a  portion  of  5  others  are  State- 
owned.  State-ovtrned  land  harbors  more 
than  40  percent  of  the  known  plants, 
second  only  to  the  number  owned  by 
conservation  organizations.  In  addition, 
10  entire  populations  and  portions  of  3 
others  are  on  Federal  land  (TVA,  NPS, 
and  Department  of  Defense  [U.S. 
Army]). 

Conservation  measiues  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  tlm>ugh  listing  encourages 
and  results  in  conservation  actions  by 
Federal,  State,  and  private  agencies, 
groups,  and  individuals.  The  protection 
required  of  Federal  agencies  and  the 
prohibitions  against  taking  and  harm  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species  ■• 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementing 


this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  If  a  Federal  action  may  affect  a 
listed  species  or  its  critical  habitat,  the 
responsible  Federal  agency  must  enter 
into  formal  consultation  with  the 
Service. 

The  Act  and  its  implementing 
regulations  set  forth  a  series  of  general 
prohibitions  and  exceptions  that  apply 
to  all  threatened  plants.  However, 
unlike  endangered  plants,  not  all 
prohibitions  of  section  9(a)(2)  of  the  Act, 
implemented  by  50  CFR  17.67,  apply. 
However,  section  4(d)  of  the  Act  allows 
for  the  provision  of  such  protection  to 
threatened  species  through  regulation. 
This  protection  may  apply  to  this 
species  in  the  future  if  regulations  are 
promulgated.  Those  prohibitions  that  do 
apply  to  threatened  plants,  in  part,  make 
it  illegal  for  any  person  subject  to  the 
jiirisdiction  of  the  United  States  to 
import  or  export,  transport  in  interstate 
or  foreign  commerce  in  the  coinse  of  a 
commercial  activity,  sell  or  offer  for  sale 
in  interstate  or  foreign  commerce,  or 
remove  and  reduce  the  species  to 
possession  from  areas  under  Federal 
jurisdiction.  Seeds  from  cultivated 
specimens  of  threatened  plants  are 
exempt  from  these  prohibitions  (50  CFR 
17.71)  provided  their  containers  are    . 
marked  "Of  Cultivated  Origin."  Certain 
exceptions  to  the  prohibitions  apply  to 
agents  of  the  Service  and  State 
conservation  agencies. 

The  Act  and  50  CFR  17.72  also 
provide  for  the  issuance  of  permits  to 
carry  out  otherwise  prohibited  activities 
involving  threatened  plants  under 
certain  circumstances.  Such  permits  are 
available  for  scientific  purposes  and  to 
enhance  the  propagation  or  survival  of 
the  species.  For  threatened  plants, 
permits  are  also  available  for  botanical 
or  horticultural  exhibition,  educational 
purposes,  or  special  purposes  consistent 
with  the  piuposes  of  the  Act.  We 
anticipate  that  few  trade  permits  would 
ever  be  sought  or  issued  because  the 
species  is  not  a  common  cultivar  or 
common  in  the  wild. 

Questions  regarding  whether  specific 
activities  will  constitute  a  violation  of 
section  9  should  be  directed  to  the  Field 
Supervisors  of  either  the  Service's 
Athens  Field  Office,  U.S.  Fish  and 
Wildlife  Service.  247  South  Milledge 
Avenue,  Athens,  Georgia  30605  (Phone 
706/613-9493),  or  the  Cookeville  Field 
Office,  U.S.  Fish  and  Wildlife  Service, 
446  Neal  Street,  Cookeville,  Tennessee 
38501  (Phone  931/528-6481).  Requests 
for  copies  of  regulations  regarding  listed 
species  and  inquiries  about  prohibitions 
and  permits  may  be  addressed  to  the 
U.S.  Fish  and  Wildlife  Service, 
Ecological  Services  Division,  1875 


Century  Boulevard,  Atlanta,  Georgia 
30345  (Phone  404/679-4176;  Fax 
404/679-7081). 

This  rule  changes  the  status  of 
Scutellaria  montana  at  50  CFR  17.12 
&t}m  endangered  to  threatened.  This 
rule  formally  recognizes  that  this 
species  is  no  longer  in  imminent  danger 
of  extinction  throughout  all  or  a 
significant  portion  of  its  range. 
Reclassification  maintains  most  of  the 
protections  for  this  species  under  the 
Act  Anyone  importing  or  exporting, 
transporting  in  interstate  or  foreign 
commerce  in  the  course  of  a  commercial 
activity,  selling  or  offering  for  sale  in 
interstate  or  foreign  commerce,  or 
removing  and  reducing  the  species  to 
possession  from  areas  under  Federal 
jurisdiction  will  be  subject  to  a  penalty 
under  section  11  of  the  Act.  Although 
less  than  those  for  endangered  species, 
substantial  penalties  apply  to  illegal 
take  of  threatened  species.  Federal 
agencies  will  continue  to  be  responsible 
for  ensuring  that  their  activities  are  not 
likely  to  jeopardize  the  continued 
existence  of  Scutellaria  montana,  as 
prescribed  by  section  7  of  the  Act. 

This  final  rule  is  not  an  irreversible 
action  on  the  part  of  the  Service. 
Reclassifying  Scutellaria  montana  back 
to  endangered  status  is  possible  should 
changes  occur  in  management,  habitat, 
or  other  factors  that  alter  the  species' 
status  or  increase  threats  to  its  survival. 

Paperwork  Reduction  Act 

This  final  rule  does  not  contain  any 
new  collections  of  information  other 
than  those  already  approved  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  clearance 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond,  to  a  collection  of 
information,  unless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 
permits  and  associated  requirements  for 
threatened  species,  see  50  CFR  17.72. 

National  Environmental  Policy  Act 

We  have  determined  that  we  do  not 
need  to  prepare  an  Environmental 
Assessment  or  Environmental  Impact 
Statement,  as  defined  by  the  National 
Environmental  Policy  Act  of  1969,  in 
connection  with  regulations  adopted 
pinsuant  to  section  4(a)  of  the  Act.  We 
published  a  notice  outlining  our  reasons 
for  this  determination  in  the  Federal 
Register  on  October  25. 1983  (48  FR 
49244). 
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The  primary  author  of  this  final  rule 
is  Mr.  J.  Allen  Ratzlaff  (See  ADDRESSES 
section). 

List  of  Sub|ects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Regulation  Promulgation 

Amend  part  17,  subchapter  B  of 
Chapter  I,  title  50  of  the  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— (AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 


625, 100  Stat.  3500  (1986),  unless  otherwise 
noted. 

2.  Amend  §  17.12(h)  by  revising  the 
entries  for  Scutellaria  montana  under 
"FLOWERING  PLANTS"  in  the 
"Status"  column  to  read  "T"  instead  of 
"E"  and  in  the  "When  Listed"  column 
to  read  "234,  720". 

Dated:  November  15,  2001. 
Marshall  P.  Jones,  Jr., 
Acting  Director,  Fish  and  Wildlife  Service. 
(FR  Doc.  02-665  Filed  1-11-02;  8:45  am] 
nUJNQ  CODE  4310-SS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptieric 
Administration 

50CFRPart635 

[Docket  No.  010710169-1 16»-01;  1.0. 
060401 B] 

MN  0648-AP31 

Atlantic  Higiily  Migratory  Species; 
Pelagic  Longilne  Hshery;  Sea  Turtle 
Protection  Measures 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Extension  of  expiration  date  and 

technical  amendments. 

SUMMARY:  NMFS  amends  the  emergency 
rule  extension  regulations  governing  the 
Atlantic  highly  migratory  species  (HMS) 
fisheries  that  closed  the  Northeast 
Distant  Statistical  Reporting  (NED)  area, 
required  modifications  in  deploying 
pelagic  longline  fishing  gear,  and 
requiring  sea  turtle  handling  and  release 
guidelines  for  bottom  and  pelagic 
longline  fisheries  to  be  posted  in  the   " 
wheelhouse.  This  revision  is  needed  to 
make  the  regulations  consistent  with  the 
June  14,  2001,  Biological  Opinion 
(BiOp)  on  the  Atlantic  HMS  Fishery 
Manageme&t  Plan  and  its  associated 
fisheries.  The  intent  of  this  revision  is 
to  adjust  the  effective  dates  listed  in  the 
July  13,  2001,  emergency  rule  and  in  the 
September  24,  2001,  emergency  rule 
revision. 

DATES:  The  expiration  date  of  the  rule 
published  September  24,  2001  at  66  FR 
48812  is  extended  from  January  9,  2002 
to  July  8,  2002.  The  amendments  in  this 
rule  are  efiiactive  January  10,  2002,  to 
July  8,  2002.  Comments  must  be    - 
received  by  February  28,  2002. 
ADDRESSES:  Written  comments  may  be 
sent  to  Christopher  Rogers.  Acting 
Chief,  NMFS  Highly  Migratory  Species 
Management  Division,  1315  East-West 
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Highway.  Silver  Spring,  MD  20910;  or 
faxed  to  301-713-1917.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  the  Internet.  Copies  of  the  documents 
mentioned  in  this  emergency  rule 
revision  may  also  be  obtained  ft-om  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Tyson  Kade  or  Karyl  Brewster-Geisz  at 
301-713-2347  or  via  fax  at  301-713- 
1917. 

SUPPLEMENTARY  INFORMATION:  On  June 
14,  NMFS  issued  a  BiOp  that  found  that 
the  Atlantic  pelagic  longline  fishery  is 
jeopardizing  the  continued  existence  of 
loggerhead  and  leatherback  sea  turtles. 
The  BiOp  estimated  that  a  55-percent 
reduction  in  bycatch  mortality  from  the 
pelagic  longline  fishery  is  necessary  to 
allow  for  the  recovery  of  these  two 
species.  To  achieve  the  necessary 
reduction,  the  BiOp  required  the 
implementation  of  a  reasonable  and 
prudent  alternative  that  was  composed 
trf  several  elements  including  an  area 
closure  and  gear  modifications. 

On  July  13,  2001,  NMFS  issued  an 
emergency  rule  (66  FR  36711)  to 
implement  the  BiOp.  Specifically,  the 
regulation  closed  the  NED  area,  required 
specific  gear  deployment  modifications, 
and  required  that  the  safe  handling  and 
release  guidelines  for  sea  turtles  caught 
in  pelagic  longline  gear  be  posted 
aboard  all  vessels  permitted  for  HMS 
fisheries.  The  emergency  rule  is 
effective  imtil  January  9,  2002. 

On  September  24,  2001  (66  FR  48812), 
the  July  13,  2001,  emergency  rule  was 
revised  to  adjust  the  requirement  to  post 
the  sea  tmtle  handling  and  release 
guidelines  in  the  wheelhouse  of  all 
*  HMS  permitted  vessels.  The  safe 
handling  guidelines  are  specific  to 
longline  interactions  and  would  not  be 
applicable  to  vessels  using  other  gear 
such  as  seines  or  gillnets.  Accordingly, 
NMFS  revised  the  regulation  to  apply 
only  to  HMS  permitted  vessels  having 
pelagic  and  bottom  longline  on  board. 

On  December  13,  2001  (66  FR  64378), 
NMFS  published  a  regulation  that 
extended  the  July  13,  2001,  emergency 


nile  for  180  days.  This  measure  insures 
that  the  regulations  do  not  lapse  as 
NMFS  prepares  a  proposed  rule  and 
environmental  impact  statement  to 
implement  the  required  measures  of  the 
BiOp.  The  emergency  rule  extension 
maintains  the  sea  turtle  protection 
measures  through  July  8,  2002. 

hi  extending  the  July  13,  2001. 
emergency  rule,  NMFS  inadvertently 
omitted  the  September  24,  2001, 
revisions  and  the  necessary  references 
to  the  new  effective  dates.  This 
emergency  rule  revision  adjusts  the 
effective  dates  established  in  the  July 
13,  2001,  emergency  rule  and  the 
September  24,  2001,  emergency  rule 
adjustment  to  make  the  effective  dates 
consistent  with  the  intent  of  the 
December  13,  2001,  emergency  rule 
extension. 

Classification 

The  Assistant  Administrator  for 
Fisheries  (AA).  under  5  U.S.C.  553(b)(3), 
finds  that  providing  prior  notice  and 
opportunity  for  public  comment  on  thi§ 
revision  would  be  contrary  to  the  public 
interest.  This  revision  is  necessary  to 
maintain  the  intended  effective  dates  of 
the  December  13,  2001,  emergency  rule 
extension.  An  opportunity  was  provided 
for  public  comment  on  the  extension  of 
the  emergency  rule  and  on  the  BiOp  that 
was  the  basis  of  the  emergency  rule.  The 
AA,  under  5  U.S.C.  553(d)(3).  finds  that 
it  would  be  contrary  to  the  public 
interest  to  delay  the  effective  date  of 
these  regulatory  amendments.  As  the 
previously  implemented  regulations 
will  expire  on  January  9,  2002,  delaying 
the  effectiveness  of  these  amendments 
would  create  a  lapse  in  the  protection 
measures  for  the  threatened  and 
endangered  sea  turtles. 

Because  prior  notice  and  opportimity 
for  public  comment  are  not  required  for 
this  emergency  rule  by  5  U.S.C.  553,  or 
by  any  other  law,  the  analytical 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  are 
inapplicable. 

"niis  action  is  not  significant  under 
the  meaning  of  Executive  Order  12866. 


List  of  Subjects  in  50  CFR  Part  635 

Fisheries,  Fishing.  Fishing  vessels. 
Foreign  relations.  Intergovernmental 
relations,  Penalties,  Reporting  and 
recordkeeping  requirements.  Statistics. 
Treaties. 

Dated:  January  7.  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Pmgmms,  National  Marine 
Fisheries  Service 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  635  is  amended 
as  follows: 

PART  635— ATLANTIC  HIGHLY 
MIGRATORY  SPECIES 

1.  The  authority  citation  for  part  635 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  971  et  seq.  and  16 
U.S.C.  1801  et  seq. 

§635.21    (AmwKtodl 

2.  In  §635.21,  paragraph  (a)(4),  added 
at  66  FR  48812,  September  24,  2001, 
and  extended  by  this  rule  is  amended  by 
removing  "effective  September  15,  2001, 
through  January  9,  2002"  and  adding 
"effective  January  10.  2002,  to  July  8, 
2002"  in  its  place. 

3.  In  §635.21,  paragraph  (c)(5)(iii). 
added  at  66  FR  36711,  July  13,  2001, 
and  extended  at  66  FR  64378,  December 
13,  2001,  is  amended  by  removing 
"effective  August  1,  2001,  through 
January  9,  2002"  and  adding  "effective 
January  10,  2002,  to  July  8,  2002"  in  its 
place. 

4.  In  §635.21.  paragraph  (c)(6)(v). 
added  at  66  FR  36711,  July  13,  2001, 
and  extended  at  66  FR  64378,  December 
13,  2001,  is  amended  by  removing 
"effective  July  15.  2001,  through  January 

9,  2002"  and  adding  "effective  January 

10,  2002,  to  July  8,  2002"  in  its  place. 
•        •        *        *        * 

[FR  Doc.  02-775  Filed  l-l»-02;  11:30  am) 

MUJNG  COOC  3610-2»-« 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  In  the 
rule  making  prior  to  the  adoption  of  the  final 
mIes. 


DEPARTMENT  OF  JUSTICE 
Immignrtion  and  Naturalization  Service 


8CFRPart236 

[INS  Order  No.  1906-98] 

RIN1115-AF05 


Proceasing,  Detention,  and  Release  of 
Juveniles 

agency:  Immigration  and  Nattiralization 
Service,  Department  of  Justice. 
ACTION:  Proposed  rule;  reopening  of 
comment  period. 

summary:  On  July  24, 1998,  at  64  FR 
39759,  the  bnmigration  and 
Naturalization  Service  (Service) 
published  a  proposed  rule  in  the 
Federal  Register  proposing  to  establish 
procedures  for  processing  juveniles  in 
Service  custody.  Specifically,  the 
proposed  rule  set  forth  proposed  service 
policy  for  the  release  of  juveniles  from 
custody,  as  well  as  standards  regarding 
the  placement  of  juveniles  in  Service 
custody  into  state-licensed  programs 
and  detention  facilities.  The  rule  also 
proposed  amendments  concerning  the 
transportation  and  transfer  of  juveniles 
in  Service  custody.  The  original 
comment  period  for  the  proposed  rule 
closed  on  September  22, 1998.  This 
document  reopens  the  comment  period 
to  March  15,  2002.  The  Service  is 
reopening  the  comment  period  to  hear 
from  the  public  on  the  following  issues: 
determinations  of  who  speaks  for  the 
child  with  respect  to  immigration 
matters,  circumstances  under  which 
detention  in  a  secure  juvenile  facility  is 
necessary,  and  any  additional  ideas  that 
may  be  helpful  to  minimize  the  number 
of  juveniles  who  must  be  placed  in 
Service  custody. 

dates:  Written  comments  must  be 
submitted  on  or  before  March  15,  2002. 
ADDRESSES:  Please  submit  written 
comments  to  Director,  Policy  Directives 
and  Instructions  Branch,  Immigration 
and  Naturalization  Service,  425  I  Street, 
NW.,  Room  4034,  Washin^on,  DC 
20536.  To  ensure  proper  handling. 


please  reference  INS  No.  1906-98  on 
your,  correspondence.  You  may  also 
submit  comments  to  the  Service 
electronically  at  insregs@usdoj.gov. 
When  submitting  comments 
electronically  please  include  INS  No. 
1906-98  in  the  subject  box.  Comments 
are  available  for  public  inspection  at  the 
above  address  by  calling  (202)  514-3048 
to  arrange  for  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  A.  Matese,  Director,  Juvenile 
Affairs  Division,  Headquarters  Office  of 
Detention  and  Removal,  Immigration 
and  Naturalization.  425  I  Street,  NW., 
Washington,  DC  20536,  202-305-2734 
or  202-353-8228. 

SUPPLEMENTARY  INFORMATION: 

Why  is  the  Service  Reopening  the 
Comment  Period? 

The  Service  is  currently  examining 
the  appropriate  infrastructure  and 
policies  for  managing  and  developing  its 
programs  relating  to  unaccompanied 
minors.  As  part  of  that  process,  the 
Service  has  decided  to  offer  the  public 
an  additional  opportunity  to  comment 
on  the  proposed  rule,  and  particularly 
invites  comments  that  relate  to  issues 
that  have  come  to  the  public's  attention 
since  the  close  of  the  original  comment 
period  in  1998.  The  Service  is  reopening 
the  comment  period  to  hear  from  the 
public  on  the  following  issues: 
determinations  of  who  speaks  for  the 
child  with  respect  to  immigration 
matters,  circumstances  under  which 
detention  in  a  seciu«  juvenile  facility  is 
necessary,  and  any  additional  ideas  that 
may  be  helpful  to  minimize  the  ntmiber 
of  juveniles  who  must  be  placed  in 
Service  custody. 

Where  Can  the  Public  View  the  July  24, 
1998  Proposed  Rule? 

The  July  24, 1998,  proposed  rule  can 
be  viewed  on  the  Government  Printing 
Office  Web  site  at:  http:// 
frwebgate.access.gpo.gov/cgi-bin/ 
getdoc.cgi?dbname=  1 998 
register6'docid=98-l  971 2-fUed 

Dated:  November  19,  2001. 
James  W.  Ziglar, 

Commissioner,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-811  Filed  1-11-02;  8:45  am] 
HLUNG  CODE  4410-10-M 


DEPARTIMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-32-AD] 

RIN  212fr-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Itodei  58P,  60,  A60, 
B60,  and  65-88  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain 
Raytheon  Aircraft  Company  (Raytheon) 
Model  58P,  60,  A60,  B60.  and  65-88 
airplanes.  This  proposed  AD  would 
require  you  to  install  new  exterior 
operating  instruction  placards  for  the 
exit  doors.  The  proposed  AD  is  the 
result  of  Ra)rtheon  improving  the 
visibility  and  understandability  of  the 
door  operating  instruction  placards. 
This  was  done  as  a  result  of  difficulty 
opening  the  emergency  exits  of  a  similar 
type  design  airplane.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  assure  that  clear  and 
complete  operating  instructions  are 
visible  for  opening  the  exit  doors.  If  not 
visible  or  understandable,  this  could 
result  in  the  inability  to  open  the  exit 
door  during  an  emergency  situation. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  March  12,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2001-CE-32-AD,  901  Locust,  Room 
506,  Kansas  City,  Missoiui  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  MF0RMAT10N  CONTACT: 
Steven  E.  Potter,  Aerospace  Engineer, 
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FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Mid- 
Continent  Airport,  Wichita,  Kansas 
67209;  telephone:  (316)  946-4124; 
facsimile:  (316)  946-4407. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  do  I  comment  on  this  proposed 
AD?  The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  there  any  specific  portions  of  this 
proposed  AD  I  should  pay  attention  to? 
The  FAA  specifically  invites  comments 
on  the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
this  proposed  rule  that  might  suggest  a 
need  to  modify  the  rule.  You  may  view 
all  comments  we  receive  before  and 
after  the  closing  date  of  the  rule  in  the 
Rules  Docket.  We  will  file  a  report  in 
the  Rules  Docket  that  summarizes  each 
contact  we  have  with  the  public  that 


concerns  the  substantive  parts  of  this 
proposed  AD. 

How  can  I  be  sure  FAA  receives  my 
comment?  If  you  want  FAA  to 
acknowledge  the  receipt  of  your 
comments,  you  must  include  a  self- 
addressed,  stamped  postcard.  On  the 
postcard,  write  "Comments  to  Docket 
No.  2001-CE-32-AD."  We  will  date 
stamp  and  mail  the  postcard  back  to 
you. 

Discussion 

What  events  have  caused  this 
proposed  AD?  rhe  FAA  believes  that 
the  instructions  for  opening  the  exit 
doors  are  either  not  visible  or  not  easy 
to  understand  on  Raytheon  Model  58P, 
60,  A60.  B60,  and  65-88  airplanes.  This 
is  based  on  an  accident  that  resulted  in 
the  issuance  of  AD  97-04-02.  AD  97- 
04-02  was  later  superseded  by  AD  98- 
21-20  to  incorporate  more  visible  and 
understandable  instructions. 

What  are  the  consequences  if  the 
condition  is  not  corrected?  If  the 
exterior  door  operating  instruction 
placards  are  not  visible  or 
understandable,  this  could  result  in  the 
inability  to  open  the  exit  doors  during 
an  emergency  situation. 

Is  there  service  information  that 
applies  to  this  subject?  Raytheon  has 
issued  Mandatory  Service  Bulletin  SB 
11-3404,  Issued:  June,  2001. 

What  are  the  provisions  of  this  service 
information?  The  service  bulletin 
includes  procedures  for  installing  new 
exterior  placards  with  improved 


operating  instructions  for  the  exit  doors 
on  the  affected  airplanes. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD 

What  has  FAA  decided?  After 
examining  the  circiunstances  and 
reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 
— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Raytheon  Model  58P,  60, 
A60,  B60,  and  65-88  airplanes  of  the 
same  type  design; 
— ^The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes:  and 
— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 
What  would  this  proposed  AD 
require?  This  proposed  AD  would 
require  you  to  install  new  exterior 
operating  instruction  placards  for  the 
exit  doors. 

Cost  Impact 

How  many  airplanes  would  this 
proposed  AD  impact?  We  estimate  that 
this  proposed  AD  affects  850  airplanes 
in  the  U.S.  registry. 

What  would  be  the  cost  impact  of  this 
proposed  AD  on  owners/operators  of  the 
affected  airplanes?  We  estimate  the 
following  costs  to  accomplish  the 
proposed  modification: 


Labor  cost 


Parts  cost 


Total  cost  per 
airplane 


Total  cost  on 
U.S.  operators 


2  workhours  X  $60  per  hour  =  $120 


$40 


$160 


$136,000 


The  manufacturer  will  provide 
warranty  credit  for  parts  to  the  extent 
noted  under  MATERIAL 
INFORMATION  in  Raytheon  Mandatory 
Service  Bulletin  SB  11-3404,  Issued: 
Jime,  2001. 

Compliance  Time  of  This  Proposed  AD 

What  would  be  the  compliance  time 
of  this  proposed  AD?  The  compliance 
time  of  this  proposed  AD  is  "within  the 
next  100  hours  time-in-service  (TIS) 
after  the  effective  date  of  this  AD  or 
within  the  next  12  calendar  months 
after  the  effective  date  of  this  AD, 
whichever  occurs  first". 

Why  is  the  compliance  time  of  this 
proposed  AD  presented  in  both  hours 
TIS  and  calendar  time?  The  unsafe 
condition  on  these  airplanes  is  not  a 
result  of  the  number  of  times  the 
airplane  is  operated.  Airplane  operation 
varies  among  operators.  For  example. 


one  operator  may  operate  the  airplane 
50  hoiurs  TIS  in  3  months  while  it  may 
take  another  operator  12  months  or 
more  to  accumulate  50  hotus  TIS.  For 
this  reason,  the  FAA  has  determined 
that  the  compliance  time  of  the 
proposed  AD  should  be  specified  in 
both  hours  time-in-service  (TIS)  and 
calendar  time  in  order  to  assure  this 
condition  is  not  allowed  to  go 
uncorrected  over  time. 

Regulatory  Impact 

Would  this  proposed  AD  impact 
various  entities?  The  regulations 
proposed  herein  would  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule 


would  not  have  federalism  implications 
imder  Executive  Order  13132. 

Would  this  proposed  AD  involve  a 
significant  rule  or  regulatory  action?  For 
the  reasons  discussed  above,  I  certify 
that  this  proposed  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 
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List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety.  i 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulation8(14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Raytheon  Aircraft  Company:  Docket  No. 
2001-CE-32-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 

Serial  Nos. 

B60 

65-88  

P-247  through  P-596. 
LP-1  through  LP-26,  LP-28, 
and  LP-30  through  LP-47. 

Model 

Serial  Nos. 

58P 

60  

A60 

TJ-3  through  TJ-497. 
P-4  through  P-122  and  P- 

124  through  P-1 26. 
P-123  and  P-1 27  through  P- 

246. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  assure  that  clear  and  complete  operating 
instructions  are  visible  for  opening  the  exit 
doors.  If  not  visible  or  understandable,  this 
could  result  in  the  inability  to  open  the  exit 
doors  during  an  emergency  situation. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Modify  the  exterior  door  operating  procedures 
by  installing  ttie  applicable  placard  as  speci- 
fied in  the  service  bulletin. 


CompliaHce 


Within  the  next  100  hours  tinDe-in-sen/ice 
(TIS)  after  the  effective  date  of  this  AD  or 
within  the  next  12  calendar  months  after  the 
effective  date  of  this  AD,  whichever  occurs 
first. 


Procedures 


In  accordance  with  the  Accomplishment  In- 
structions section  of  Raytheon  Mandatory 
Service  Bulletin  SB  11-3404,  Issued:  June, 
2001. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Wichita  Aircraft 
Certification  Office  (ACO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Wichita  ACO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Steven  E.  Potter, 
Aerospace  Engineer,  Wichita  Aircraft 
Certification  Office.  FAA.  1801  Airport  Road, 
Mid-Continent  Airport,  Wichita,  Kansas 
67209:  telephone:  (316)  946-4124;  facsimile: 
(316)  946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 


Raytheon  Aircraft  Company,  P.O.  Box  85, 
Wichita,  Kansas  67201-0085.  You  may  view 
these  documents  it  FAA,  Central  Region, 
Office  of  the  Regional  Counsel,  901  Locust, 
Room  506,  Kansas  City.  Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  January 
4,  2002. 

Dorenda  D.  Baker. 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-798  Filed  1-11-02;  8:45  am] 

BOXING  CODE  4910-33-U 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-142299-01  and  REG-2091 35-88] 

RINS 1545-BA36  and  1545-AW92 

Certain  Transfers  of  Property  to 
Regulated  Investment  Companies  and 
Real  Estate  Investment  Trusts;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaking  by  cross-reference 

to  temporary  regulations. 

SUMMARY:  This  document  contains  a 
notice  of  public  hearing  on  proposed 
rulemaking  by  cross-reference  to 
temporary  regulations  relating  to  certain 
transfers  of  property  to  regulated 
investment  companies  and  real  estate 
investment  trusts. 

DATES:  The  public  hearing  is  being  held 
on  May  1.  2002.  at  10  a.m.  The  IRS  must 


receive  outlines  of  the  topics  to  be 
discussed  at  the  hearing  by  April  10, 
2002. 

ADDRf^SES:  The  public  hearing  is  being 
held  in  the  Auditoriiun.  Internal 
Revenue  Building,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Due  to 
building  security  procedures,  visitors 
must  enter  at  the  Main  entrance,  located 
on  Constitution  Avenue,  NW.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 

Afaiy  outlines  to:  CC:IT&A:RU  (REG- 
142299-01),  Room  5226,  Internal 
Revenue  Service,  POB  7604.  Ben 
Franklin  Station.  Washington;  DC 
20044.  Hand  deliver  outlines  Monday 
Jdirough  Friday  between  the  hours  of  8 
a.m.  and  5  p.m.  to:  CC:IT&A:RU  (REG- 
142299-01).  Courier's  Desk.  Internal 
Revenue  Service.  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Submit 
outlines  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  on 
the  IRS  Home  Page,  or  by  submitting 
them  directly  to  the  IRS  Internet  site  at 
http://www.iTS.gov/tax_jegs/ 
regslist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  regulations.  Lisa  Fuller. 
(202)  622-7750;  concerning  submissions 
of  comments,  the  hearing,  and/or  to  be 
placed  on  the  building  access  list  to 
attend  the  hearing.  Donna  Poindexter 
(202)  622-7180  (not  toll-free  niunbers). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  the 
notice  of  proposed  rulemaking  by  cross- 
reference  to  temporary  regulations 
(REG-142299-01)  that  was  published  in 
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the  Federal  Register  on  Wednesday, 
January  2,  2002  (67  FR  48). 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  have  submitted  written 
comments  and  wish  to  present  oral 
comments  at  the  hearing,  must  submit 
an  outline  of  the  topics  to  be  discussed 
and  the  amount  of  time  to  be  devoted 
to  each  topic  (signed  original  and  eight 
(8)  copies)  by  April  10,  2002. 

A  period  of  10  minutes  is  allotted  to 
each  person  for  presenting  oral 
comments. 

After  the  deadline  for  receiving 
outlines  has  passed,  the  IRS  will 
prepare  an  agenda  containing  the 
schedule  of  speakers.  Copies  of  the 
agenda  will  be  made  available,  free  of 
charge,  at  the  hearing. 

Because  of  access  restrictions,  the  IRS 
will  not  admit  visitors  beyond  the 
immediate  entrance  area  more  than  15 
minutes  before  the  hearing  starts.  For 
information  about  having  your  name 
placed  on  the  building  access  list  to 
attend  the  hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
dociunent. 

LaNita  VanDyke, 

Acting  Chief  Regulations  Unit,  Associate 
Chief  Counsel  (Income  Tax  and  Accounting). 

[FR  Doc.  02-894  Filed  1-11-02;  8:45  am) 

BILUNG  COOE  4S30-01-I> 


FEDERAL  MINE  SAFETY  AND  HEALTH 
REVIEW  COMMISSION 

29  CFR  Part  2700 

Procedural  Rules 

AGENCY:  Federal  Mine  Safety  and  Health 

Review  Commission. 

action:  Notice  of  proposed  rulemaking; 

withdrawal. 

SUMMARY:  This  action  withdraws  a 
notice  of  proposed  rulemaking  that 
proposed  adding  a  new  procedural  rule 
setting  forth  settlement  procedures  for 
cases  that  come  before  the  Federal  Mine 
Safety  and  Health  Review  Commission. 
The  new  procedures  were  to  be 
instituted  as  a  pilot  program  for  a  two- 
year  trial  period.  Since  the  issuance  of 
the  notice  of  proposed  rulemaking,  the 
Commission  has  reevaluated  the  pilot 
program  and  has  determined  that 
withdrawal  of  the  notice  is  appropriate 
at  this  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Norman  M.  Gleichman.  General 
Counsel,  Federal  Mine  Safety  and 
Health  Review  Commission.  1730  K 
Street.  NW..  6th  Floor.  Washington.  DC 
20006;  telephone  202-653-5610  (202- 


653-2673  for  TDD  relay).  Telephone 
numbers  are  not  toll-free. 
SUPPLEMENTARY  INFORMATION:  On 
November  10. 1999,  the  Commission 
issued  a  notice  of  proposed  rulemaking, 
which  proposed  amending  its 
procedural  rules,  29  CFR  part  2700,  by 
adding  a  new  procedural  rule  setting 
forth  settlement  procedures  which  were 
intended  to  facilitate  and  promote  the 
pre-hearing  settlement  of  contested 
cases  that  come  before  the  Commission 
(64  FR  61236-39).  The  Commission's 
procedural  rules  are  currently  silent 
regarding  procedures  to  be  utilized  by 
administrative  law  judges  ("ALJs")  to 
facilitate  the  settlement  of  contested 
cases.  The  procedures  used  in  a  given 
case  to  foster  pre-hearing  settlement  of 
disputes  have  been  determined 
informally  by  the  individual  ALJ 
assigned  to  the  case.  The  proposed  rule, 
29  CFR  2700.85,  was  intended  to 
provide  a  structured  and  formal  system 
for  settlement,  which  would  be  initiated 
by  the  appointing  of  a  settlement  judge 
on  the  motion  of  any  party  or  on  the 
chief  administrative  law  judge's  own 
initiative. 

In  response  to  a  request  by  the 
Department  of  Labor's  Office  of  the 
Solicitor,  the  Commission  extended  the 
comment  period  on  the  proposed  rule 
for  30  days.  64  FR  68649  (Dec.  8, 1999). 
The  Commission  subsequently  received 
comments  suggesting,  in  part,  that  the 
settlement  procedures  should  be 
initiated  with  the  consent  of  all  parties. 
In  considering  those  comments,  the 
Commission  further  examined  the 
percentage  of  cases  that  settled  and  the 
length  of  time  it  took  to  reach  settlement 
imder  the  current  informal  system. 
Based  upon  that  examination,  the 
Conmiission  has  reconsidered  the  utility 
of  a  formal  settlement  system  at  the 
present  time,  and  shall  further  evaluate 
the  best  means  of  effectuating  the 
consensual  resolution  of  disputes. 

Withdrawd  of  the  notice  of  proposed 
rulemaking  constitutes  only  such  action, 
and  does  not  preclude  the  Commission 
from  issuing  another  notice  in  the 
future,  nor  does  it  commit  the 
Commission  to  any  course  of  action  in 
the  future. 

Regulatory  Impact 

Since  this  action  only  withdraws  a 
notice  of  proposed  rulemakings  it  is 
neither  a  proposed  nor  a  final  rule  and 
therefore  is  not  covered  imder  Executive 
Order  12866,  or  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612). 

List  of  Subjects  in  29  CFR  Part  2700 

Hearing  and  appeal  procedures. 
Administrative  practice  and  procedure. 
Ex  parte  communications.  Lawyers. 


Withdrawal  of  Notice  of  Proposed 
Rulemaking 

Accordingly,  the  notice  of  proposed 
rulemaking  that  was  published  by  the 
Commission  in  the  Federal  Register  on 

November  10,  1999  (64  FR  61236-39)  is 
withdrawn. 

Dated:  January  7.  2002. 
Theodore  F.  Verheggen. 

Chairman. 

IFR  Doc.  02-800  Filed  1-11-02:  8:45  am) 

BILUNG  COOE  673S-01-P 


DEPARTMENT  OF  DEFENSE 
National  Reconnaissance  Office 

32  CFR  Part  326 

NRO  Privacy  Act  Program 

AGENCY:  National  Reconnaissance 

Office,  DoD. 

ACTION:  Proposed  rule. 

SUMMARY:  The  National  Recoimaissance 
Office  (NRO)  is  proposing  to  exempt  one 
Privacy  Act  system  of  records.  The 
system  of  records  is  QNRO-21, 
Personnel  Security  Files.  The 
exemptions  are  intended  to  increase  the 
value  of  the  systems  of  records  for  law 
enforcement  purposes  and  to  protect  the 
privacy  of  individuals  identified  in  the 
systems  of  records.  The  National 
Reconnaissance  Office  is  proposing  to 
exempt  those  records  contained  in  this 
Privacy  Act  system  of  records  when  an 
exemption  has  been  previously  claimed 
for  the  records  in  another  Privacy  Act 
system  of  records.  The  exemption  is 
intended  to  preserve  the  exempt  status 
of  the  record  when  the  purposes 
underlying  the  exemption  for  the 
original  records  are  still  valid  and 
necessarj'  to  protect  the  contents  of  the 
records.  The  NRO  is  also  proposing  to 
exempt  one  Privacy  Act  system  of 
records.  The  system  of  records  is 
QNRO-19.  Customer  Security  Services 
Personnel  Security'  Files.  The 
exemptions  are  intended  to  increase  the 
value  of  the  systems  of  records  for  law 
enforcement  purposes,  to  comply  with 
prohibitions  against  the  disclosure  of 
certain  kinds  of  information,  and  to 
protect  the  privacy  of  individuals 
identified  in  the  systems  of  records.  The 
NRO  is  moving  part  326  from 
subchapter  P  to  subchapter  O — ^Privacy 
Program. 

DATES:  Conunents  must  be  received  by 
March  15. 2002,  to  be  considered  by  the 
agency. 

ADDRESSES:  National  Reconnaissance 
Office.  Information  Access  and  Release 
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Center,  14675  Lee  Road.  Chantilly,  VA 

20151-1715. 

FOR  FURTHER  INFORHATION  CONTACT:  Ms. 

Barbara  Freimann  at  (703)  808-5029. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  determines  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rides.  The  rules  do 
not  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Law  96-354.  "Regulatory 
Flexibility  Act"  (5  U.S.C.  chapter  6) 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
EJepartment  of  Defense. 

Public  Law  96-511,  "Paperwoiic 
Reduction  Act"  (44  U.S.C  chapter  35) 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  the  Department  of  £)efense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C  552a, 
known  as  the  Privacy  Act  of  1974. 

Section  202,  Public  Law  104-4, 
"Unfunded  Mandates  Reform  Act" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certifies  that  the 
Privacy  Act  rulemaking  for  the 
Department  of  Defense  does  not  involve 
a  Federal  mandate  that  may  resiUt  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 


and  that  such  rulemaking  will  not  - 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

The  Director  of  Administration  and 
Management,  Office  of  the  Secretary  of 
Defense,  hereby  certffies  that  the 
Privacy  Act  rules  for  the  Department  of 
Defense  do  not  have  federalism 
implications.  The  rules  do  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

List  of  Subjects  in  32  CFR  Part  326 

Privacy. 

1.  The  authority  citation  for  32  CFR 
part  326  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat  1896  (5 
U.S.C.  552a). 

2.  Chapter  I,  subchapters  O  and  P  are 
proposed  to  be  amended  by  removing  32 
CFR  part  326  from  subchapter  P  and 
adding  it  to  subchapter  O. 

3.  Section  326.17  is  proposed  to  be 
amended  by  adding  paragraphs  (h),  (i) 
and  (j)  to  read  as  follows: 

§326.17    Exemptions. 

***** 

(h)  NRO-19 

(1)  System  name:  Customer  Security 
Services  Personnel  Security  Files. 

(2)  Exemptions:  (i)  Investigatory 
material  compiled  for  law  enforcement 
purposes  may  be  exempt  piusuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an 
individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise 
be  entitled  by  Federal  law  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
information,  the  individual  will  be 
provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Investigatory  material  compiled 
solely  for  the  piupose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

(iii)  Therefore,  portions  of  this  system 
of  records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2)  and/or  (k)(5)  from  the 
following  subsections  of  5  U.S.C. 
552a{c)(3),  (d),  (e)(1),  (e)(4)(G),  (H)  and 
(I),  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(2)  and 
(k)(5). 


(4)  Reasons:  [i]  From  subsection  (c)(3) 
because  to  grant  access  to  the 
accounting  for  each  disclosure  as 
required  by  the  Privacy  Act,  including 
the  date,  nature,  and  purpose  of  each 
disclosing  and  the  identity  of  the 
recipient,  could  alert  the  subject  to  the 
existence  of  the  investigation  or 
prosecutable  interest  by  the  NRO  or 
other  agencies.  This  could  seriously 
compromise  case  preparation  by 
prematiirely  revealing  its  existence  and 
natiu«;  compromise  or  interfere  with 
witnesses  or  make  witnesses  reluctant  to 
cooperate;  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence. 

(ii)  From  subsections  (d)(1)  through 
(d)(4),  ^d  (f)  because  providing  access 
to  investigatory  records  and  the  right  to 
contest  the  contents  of  those  records 
and  force  changes  to  be  made  to  the 
information  contained  therein  would 
seriously  interfere  with  and  thwart  the 
orderly  and  vmbiased  conduct  of  the 
investigation  and  impede  case 
preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
woidd  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  wibiesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is 
compiled  for  investigatory  purposes  and 
is  exempt  from  the  access  provisions  of 
subsections  (d)  and  (f). 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  ourently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NRO 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms  as 
is  its  current  practice. 

(vi)  Consistent  with  the  legislative; 
puirpose  of  the  Privacy  Act  of  1974,  the 
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NRO  will  grant  access  to  nonexempt 
material  in  the  records  being 
maintained.  Disclosure  will  be  governed 
by  NRO's  Privacy  Regidation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  sources  will  not  be 
.compromised;  subjects  of  an' 
investigation  of  an  actual  or  potential 
criminal  or  civil  violation  will  not  be 
alerted  to  the  investigation;  the  physical 
safety  of  witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered;  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
nature  will  be  deleted  from  the 
requested  documents  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosures  except  those 
indicated  in  this  paragraph.  The 
decisions  to  release  information  from 
these  systems  will  be  made  on  a  case- 
by-case  basis, 
(i)  NRO-21 

(1)  System  name:  Personnel  Security 

Files. 

(2)  Exemptions:  (i)  hivestigatory 
material  compiled  for  law  enforcement 
purposes  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an 
individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise 
be  entitled  by  Federal  law  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
information,  the  individual  will  be 
provided  access  to  such  information 
except  to  the  extent  that  disclosure 
woidd  reveal  the  identity  of  a 
confidential  source. 

(ii)  Investigatory  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  emplojmient, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  soiut:e. 

(iii)  Therefore,  portions  of  this  system 
of  records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2)  and/or  (k)(5)  fitim  Uie 
following  subsections  of  5  U.S.C. 
552a(c)(3),  (d),  (e)(1),  (e)(4)(G).  (H)  and 
(D,  and  (f). 

(3)  Authority:  5  U.S.C.  552a(k)(2)  and 

(k)(5). 

(4)  Reasons:  (i)  From  subsection  (c)(3) 
because  to  grant  access  to  the 
accounting  for  each  disclosure  as 
required  by  the  Privacy  Act,  including 
the  date,  nature,  and  piupose  of  each 
disclosure  and  the  identity  of  the 
recipient,  could  alert  the  subject  to  the 
existence  of  the  investigation  or    . 


prosecutable  interest  by  the  NRO  or 
other  agencies.  This  could  seriously 
compromise  case  preparation  by 
prematurely  revealing  its  existence  and 
nature;  compromise  or  interfere  with 
witnesses  or  make  witnesses  reluctant  to 
cooperate;  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence, 
(ii)  From  subsections  (d)(1)  through 
(d)(4),  and  (f)  because  providing  access 
to  records  of  a  civil  or  administrative 
investigation  and  the  right  to  contest  the 
contents  of  those  records  and  force 
changes  to  be  made  to  the  information 
contained  therein  would  seriously 
interfere  with  and  thwart  the  orderly 
and  unbiased  conduct  of  the 
investigation  and  impede  case 
preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is 
compiled  for  law  enforcement  purposes 
and  is  exempt  frt)m  the  access 
provisions  of  subsections  (d)  and  (f). 

(v)  From  subsection  (e)(4)(I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
■  confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants.  NRO 
will,  nevertheless,  continue  to  publish 
such  a  notice  in  broad  generic  terms  as 
is  its  current  practice. 

(vi)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974,  the 
NRO  will  grant  access  to  nonexempt 
material  in  the  records  being 
maintained.  Disclosure  will  be  governed 
by  NRO's  Privacy  Regulation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  sources  will  not  be 
compromised;  subjects  of  an 


investigation  of  an  actual  or  potential 
criminal  violation  will  not  be  alerted  to 
the  investigation;  the  physical  safety  of 
witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered;  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
nature  will  be  deleted  from  the 
requested  documents  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosures  except  those 
indicated  above.  The  decisions  to 
release  information  from  these  systems 
will  be  made  on  a  case-by-case  basis. 

(j)  QNRO-4,  Freedom  of  Information 
Act  and  Privacy  Act  Files. 

(1)  Exemption:  During  the  processing 
of  a  Freedom'  of  Information  Act/Privacy 
Act  request,  exempt  materials  from 
other  systems  of  records  may  in  turn 
become  part  of  the  case  record  in  this 
system.  To  the  extent  that  copies  of 
exempt  records  from  those  "other" 
systems  of  records  are  entered  into  this 
system,  the  NRO  hereby  claims  the  same 
exemptions  for  the  records  from  those 
"other"  systems  that  are  entered  into 
this  system,  as  claimed  for  the  original 
primary  system  of  which  they  are  a  part. 

(2)  Authority:  5  U.S.C.  552a(j)(2). 
(k)(l).  (k)(2),  (k)(3),  (k)(4),  (k)(5),  {k)(6). 
and  (k){7). 

(3)  Records  are  only  exempt  from 
pertinent  provisions  of  5  U.S.C.  552a  to 
the  extent  such  provisions  have  been 
identified  and  an  exemption  claimed  for 
the  original  record  and  the  purposes 
underlying  the  exemption  for  the 
original  record  still  pertain  to  the  record 
which  is  now  contained  in  this  system 
of  records.  In  general,  the  exemptions 
were  claimed  in  order  to  protect 
properly  classified  information  relating 
to  national  defense  and  foreign  policy, 
to  avoid  interference  during  the  conduct 
of  criminal,  civil,  or  administrative 
actions  or  investigations,  to  ensure 
protective  services  provided  the 
President  and  others  are  not 
compromised,  to  protect  the  identity  of 
confidential  sources  incident  to  Federal 
employment,  military  servicg,  contract, 
and  seciuity  clearance  determinations, 
and  to  preserve  the  confidentiality  and 
integrity  of  Federal  evaluation  materials. 
The  exemption  rule  for  the  original 
records  will  identify  the  specific  reasons 
why  the  records  are  exempt  from 
specific  provisions  of  5  U.S.C.  552a. 
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Dated:  |anuar>-  4.  2002. 
LM.  Bjmuin, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

IFR  Doc.  02-679  Filed  1-11-02:  8:45  am] 

BHXING  CODE  S001-(W-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  60  and  61 

[AZ,  CA,  W,  NV,  GU-067-NSPS;  FRL-7127- 

3]  I 

Delegation  of  New  Source 
Perfonwance  Standards  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  Guam  and  ttie  States  of 
Arizona,  California,  Hawaii,  and 


AiQENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  has  routinely  approved 
most  requests  from  state  and  local 
agencies  in  Region  IX  for  delegation  of 
New  Source  Performance  Standards 
(NSPS).  and  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs).  This  document  is 
addressing  general  authorities 
mentioned  in  the  regulations  for  NSPS 
and  NESHAPs.  proposing  to  update  the 
delegations  tables  and  clarifying  those 
authorities  that  are  retained  by  EPA.  We 
are  taking  comments  on  this  proposal 
and  intend  to  follow  with  a  final  action. 


Agency 


DATES:  Any  comments  must  be  received 
by  February  13,  2002. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Chief.  Rulemaking  Office  (AIR- 
4),  U.S.  Environmental  Protection 
Agency.  Region  IX.  75  Hawthorne 
Street.  San  JFrancisco.  CA  94105-3901. 
Copies  of  supporting  information  are 
available  for  inspection  diuing  normal 
business  hours  at  the  following  location: 
U.S.  Environmental  Protection  Agency. 
Region  IX.  75  Hawthorne  Street  (AIR-4), 
San  Francisco,  California,  94105. 

Please  contact  Cjmthia  G.  Allen  at 
(415)  947-4120  to  arrange  a  time  if 
inspection  of  the  supporting 
information  is  desired. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Allen  at  (415)  947-4120  or 
Mae  Wang  at  (415)  947-4124,  U.S. 
Environmental  Protection  Agency, 
Region  IX,  Rulemaking  Office  {AIR-4), 
75  Hawthorne  Street,  San  Francisco, 
California.  94105. 
SUPPLEMENTARY  INFORMATION:  The 
supplementary  information  is  organized 
in  the  following  order: 

What  is  the  puq^ose  of  this  document? 
Who  is  authorized  to  delegate  these 

authorities? 
What  does  delegation  accomplish?  - 
What  authorities  are  not  delegated  by  EPA? 
Does  EPA  keep  some  authority? 
Administrative  Requirements 

What  Is  the  Purpose  of  This  DocuiOent? 

Through  this  docvunent.  EPA  is 
proposing  to  accomplish  the  following 
objectives: 


(1)  Update  the  delegations  tables  in 
the  Code  of  Federal  Regulations,  Title 
40  (40  CFR),  parts  60  and  61,  to  provide 
an  accurate  listing  of  the  delegated 
standards;  and 

(2)  Clarify  those  authorities  that  are 
retained  by  EPA  and  not  granted  to  state 
or  local  agencies  as  part  of  delegation. 
These  actions  are  described  below. 

Update  of  Tables  in  the  CFR 

Today's  action  proposes  to  update  the 
delegation  tables  in  40  CFR  parts  60  and 
61 ,  to  allow  easier  access  by  the  public 
to  the  status  of  delegations  in  various 
state -or  local  jurisdictions.  The  updated 
delegation  tables  would  include  the 
delegations  approved  in  response  to 
recent  requests,  as  well  as  those 
previously  granted.  The  proposed  tables 
are  shown  at  the  end  of  this  document. 
EPA  is  also  proposing  to  update  the 
addresses  for  state  and  local  agencies 
within  the  jurisdiction  of  EPA  Region 
IX. 

Recent  requests  for  delegation  that 
will  be  incorporated  into  the  updated 
CFR  tables  are  identified  below.  Each 
individual  submittal  identifies  the 
specific  NSPS  and  NESHAPs  for  which 
delegation  was  requested.  Some  of  these 
requests  have  already  been  approved 
and  simply  need  to  be  included  in  the 
CFR.  For  requests  listed  below  that  have 
not  yet  been  approved,  EPA  will 
consider  these  delegation  requests  as 
approved  on  the  effective  date  of  the 
final  rulemaking  that  will  follow  today's 
action. 


Afizona  Department  of  Environmental  Quality  

Kem  County  Air  PoHution  Control  District  

Lake  County  Air  Quality  Management  District  

Mendocino  County  Air  Quality  Managentent  District 

Sacramento  Metropolitan  Air  Quality  Management  District 

San  Diego  Air  Pollution  Control  District 

San  Joaquin  Valley  Unified  Air  Pollution  Control  District  ... 

Santa  Baibam  County  Air  Pollution  Control  District 

Ventura  County  Air  Pollution  Control  District  

Yolo-Soiano  Air  Quality  Management  District  


Date  of  request 


May  29.  1998,  and  October  6,  1999. 

Fet>njaty  8, 1995,  January  20,  2000,  and  May  18,  2001. 

February  24,  1997. 

May  21,  1999. 

August  7.  1995.  April  24.  1997,  and  July  7,  1998. 

June  23  and  December  24,  1999. 

May  27.  1999.  and  June  26.  2000. 

August  6.  1996. 

February  9,  1995. 

October  20.  1998. 


In  the  futiue.  EPA  Region  IX  may 
establish  a  new  procedural  option  for 
state  and  local  agencies  to  receive 
delegation  of  40  CFR  part  60  and  61 
standards.  If  an  agency  has  delegation  of 
a  standard.^en  the  new  procedure  may 
allow  that  agency  to  receive  delegation 
of  any  amendments  to  that  standard  as 
they  are  adopted  by  reference.  The 
details  of  any  new  procedure  will  be 
described  in  a  future  rulemaking  action 
before  it  is  implemented.  It  is  being 
mentioned  here  for  informational 
purposes  only. 


Clarification  of  Non-Delegable 
Authorities 

In  February  1999,  EPA  released  a 
guidance  dociunent  entitled,  "How  to 
Review  and  Issue  Clean  Air  Act 
Applicability  Determinations  and 
Alternative  Monitoring — NSPS  & 
NESHAPS,  (EPA  305-B-99-004)."  In 
accordance  with  this  guidance,  today's 
action  clarifies  the  NSPS  and  NESHAP 
authorities  that  are  not  delegated  to  state 
and  local  agencies  under  Clean  Air  Act 
sections  111  and  112.  These 
clarifications  will  be  codified  at  40  CFR 


60.4(d)  and  61.04(c)(9).  Today's  action 
also  requests  that  state  and  local 
agencies  exclude  the  non-delegable 
subsections  from  futiue  delegation 
requests,  and  informs  the  public  of  our 
intention  to  appropriately  revise  future 
delegation  letter  approvals  and  Federal 
Register  annoimcements. 

Who  Is  Authorized  To  Delegate  These 
Authorities? 

Sections  111(c)(1)  and  112(1)  of  the 
Clean  Air  Act,  as  amended  in  1990, 
authorize  the  Administrator  to  delegate 
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his  or  her  authority  for  implementing 
and  enforcing  standards  in  40  CFR  Parts 

60  and  61. 

What  Does  Delegation  Accomplish? 

Delegation  grants  a  state  or  local 
agency  the  primary  authority  to 
implement  and  enforce  federal 
standards.  All  required  notifications  and 
reports  should  be  sent  to  the  delegated 
state  or  local  agency,  as  appropriate, 
with  a  copy  to  EPA  Region  IX. 
Acceptance  of  delegation  constitutes 
agreement  by  the  state  or  local  agency 
to  follow  40  CFR  parts  60  and  61,  and 
EPA's  test  methods  and  continuous 
monitoring  procedures. 

What  Authorities  Are  Not  Delegated  by 
EPA? 

In  general,  EPA  does  not  delegate  to 
state  or  local  agencies  the  authority  to 
make  decisions  that  are  likely  to  be 
nationally  significant,  or  alter  the 
stringency  of  the  underljring  standards. 
The  following  describes  in  more  detail 
the  authorities  in  40  CFR  Parts  60  and 

61  that  are  retained  by  EPA. 

1.  Provisions  that  address  EPA's 
authority  to  delegate  to  states  are  not 
being  delegated  because  it  is 
inappropriate  to  imply  that  states  have 
authority  to  delegate  to  themselves. 
These  provisions  include  40  CFR 
60.4(b),  61.04(b).  and  61.04(c);  part  60, 
subpart  B;  and  part  60,  subpart  C. 

2.  Provisions  that  require  federal 
oversight  to  ensure  national  consistency 
and  EPA's  ability  to  enforce  the 
standards  are  not  being  delegated.  These 
provisions  include  40  CFR  61.05(c)  and 
61.11. 

3.  Provisions  that  grant  EPA 
discretion  to  approve  modifications  to 
test  methods  or  protocols  are  not  being 
delegated  in  order  to  ensure  uniformity 
and  technical  quality  in  enforcement  of 
national  standards.  These  provisions 
include  40  CFR  60.8(b);  60.11(b); 
60.13(a),(d)(2),  and  (g);  60.13(i); 
61.13(h)(l)(ii);  and  61.14(d)  and 

4.  Provisions  that  require  rulemaking 
cannot  be  delegated  because  states 
cannot  perform  federal  rulemaking. 
These  provisions  include  40  CFR 
60.11(e)  and  61.12(d). 

5.  Provisions  that  address  EPA's 
obligation  to  make  certain  information 
available  to  the  public  does  not  apply  to 
states  imder  federal  law  and  is  not 
appropriate  for  delegation.  These 
provisions  include  40  CFR  60.9  and 
61.16. 

6.  Appendices  to  40  CFR  parts  60  and 
61  are  not  performance  standards  and 
are  not  delegable  imder  Clean  Air  Act 
Section  111(c)(1)  or  112(1){1).  However, 
all  applicable  test  methods  and  other 


requirements  in  the  Appendices  must  be 
followed  for  the  delegated  subparts. 

As  additional  assurance  of  national 
consistency,  state  and  local  agencies 
must  send  to  EPA  Region  IX  Air 
Division's  Enforcement  Ofiice  Chief  a 
copy  of  any  written  decisions  made 
pursuant  to  the  following  delegated 
authorities: 

•  Applicability  determinations  that 
state  a  source  is  not  subject  to  a  rule  or 
requirement; 

•  Approvals  or  determination  of 
construction,  reconstruction  or 
modification; 

•  Minor  or  intermediate  site-specific 
changes  to  test  methods  or  monitoring 
requirements;  or 

•  Site-specific  changes  or  waivers  of 
performance  testing  requirements. 

For  decisions  that  require  EPA  review 
and  approval  (for  example,  major 
changes  to  monitoring  requirements), 
EPA  intends  to  make  determinations  in 
a  timely  manner. 

In  some  cases,  the  standards 
themselves  specify  that  specific 
provisions  cannot  be  delegated.  State 
and  local  agencies  should  review  each 
individual  standard  for  this  information. 

Does  EPA  Keep  Some  Authority? 

EPA  retains  independent  authority  to 
enforce  the  standards  and  regulations  of 
40  CFR  parts  60  and  61 . 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  proposed 
action  is  not  a  "significant  regvdatory 
action" 'Smd  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a   . 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act 
(U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law. 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfimded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4).  This  proposed 
rule  also  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  government  and  Indian  tribes, 
•  or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 


specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  would 
merely  approve  a  state  rule 
implementing  a  Fedefal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885.  April  23, 1997).  because  it  is  not 
economically  significant. 

In  reviewing  delegation  requests. 
EPA's  role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  delegation  request  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA.  when  it  reviews  a  request  for 
delegation,  to  use  VCS  in  place  of  a 
submission  that  otherwise  satisfies  the 
provisions  of  the  Clean  Air  Act.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  proposed  rule.  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859.  March  15,  1988)  by 
examining  the  takings  implications  of 
this  action  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  under  the  executive 
order.  This  proposed  rule  does  not 
impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subiects  in  40  CFR  Parts  80  and 
61 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  101. 110. 112.  and  301 


FfMlnral  Riwister / Vol.  67.  No.  9 /Monday.  Tanuarv  14.  2002 / Proposed  Rules 


1679 


1678 


Federal  Register /Vol.  67.  No.  9 /Monday,  January  K  2002  /  Proposed  Rules 


of  the  CAA,  as  amended  (42  U.S.C.  7401, 
7410,  7412,  and  7601). 

Dated:  December  18,  2001. 
lack  P.  Broadbent. 
Director,  Air  Division,  Region  DC. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  I,  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART60-{AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  A— General  Provisions 

2.  Section  60.4  is  amended: 

a.  In  paragraph  (a)  by  revising  the 
address  for  "Region  K". 

b.  By  revising  paragraph  (b)(D). 

c.  By  revising  paragraph  (b)(F). 

d.  By  revising  paragraph  (b)(M). 

e.  By  revising  paragraph  (b)(DD). 

f.  By  revising  paragraph  (b)(AAA). 

S.  By  adding  paragraph  (b)(DDp). 
.  By  adding  paragraph  (b)(EEE). 
i.  By  adding  paragraph  (d). 
The  revisions  and  additions  read  as 
follows: 

§60.4    Address. 

(a)  *  *  * 

Region  IX  (American  Samoa,  Arizona, 
California,  Guam,  Hawaii,  Nevada,  Northern 
Mariana  Islands),  Director,  Air  Division,  U.S. 
Environmental  Protection  Agency,  75 
Hawthorne  Street,  San  Francisco,  CA  94105. 
***** 

(b)*  •  * 

(D)  Arizona: 
Arizona  Department  of  Environmental 

Quality,  Office  of  Air  Quality,  P.O.  Box 

800,  Phoenix,  AZ  85001-0600 
Maricopa  County  Air  Pollution  Control,  2406 

S.  24th  Street,  Suite  E-214,  Phoenix.  AZ 

85034  I 

Pima  County  Department  of  Environmental 

Quality,  130  West  Congress  Street,  3rd 

Floor,  Tucson,  AZ  85701-1317 
Pinal  County  Air  Quality  Control  District, 

Building  F,  31  North  Pinal  Street,  Florence, 

AZ  85232 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
(d)  of  this  section. 
•         *         *         *         •    i 

(F)  California:  ' 

Amador  County  Air  Pollution  Control 

District,  500  Argonaut  Lane,  Jackson,  CA 

95642 
Antelope  Valley  Air  Pollution  Control 

District,  43301  Division  Street,  Suite  206, 

P.O.  Box  4409,  Lancaster.  CA  93539-4409 
Bay  Area  Air  Quality  Management  District, 

939  Ellis  Street,  San  Francisco,  CA  94109 
Butte  County  Air  Pollution  Control  District, 

2525  Dominic  Drive,  Suite  ),  Chico,  CA 

95928-7184 
Calaveras  County  Air  Pollution  Control 

District.  891  Mountain  Ranch  Rd.,  San 

Andreas,  CA  95249 


Colusa  County  Air  Pollution  Control  District, 

100  Sunrise  Blvd.,  Suite  F,  Colusa,  CA 

95932-3246 
El  Dorado  County  Air  Pollution  Control 

District,  2850  Fairlane  Court.  Bldg.  C, 

Placerville,  CA  95667-4100 
Feather  River  Air  Quality  Management 

District,  938  14th  Street.  Marysville.  CA 

95901^149 
Glenn  County  Air  Pollution  Control  District. 

720  N.  Colusa  Street,  P.O.  Box  351, 

Willows,  CA  95988-0351 
Great  Basin  Unified  Air  Pollution  Control 

District,  157  Short  Street,  Suite  6,  Bishop, 

CA  93514-3537 
Imperial  County  Air  Pollution  Control 

District,  150  South  Ninth  Street,  El  Centre, 

CA  92243-2801 
Kern  County  Air  Pollution  Control  District 

(Southeast  Desert),  2700  M  Street,  Suite 

302,  Bakersfield,  CA  93301-2370 
Lake  County  Air  Quality  Management 

District,  885  Lakeport  Blvd.,  Lakeport.  CA 

95453-5405 
Lassen  County  Air  Pollution  Control  District. 

1 75  Russell  Avenue,  Susanville.  CA 

96130-4215 
Mariposa  County  Air  Pollution  Control 

District,  P.O.  Box  5,  Mariposa,  CA  95338 
Mendocino  County  Air  Pollution  Control 

District,  306  E.  Gobbi  Street,  Ukiah,  CA 

95482-5511 
Modoc  County  Air  Pollution  Control -District, 

202  W.  4th  Street,  Alturas,  CA  96101-3915 
Mojave  Desert  Air  Quality  Management 

District,  14306  Part  Avenue,  Victorville, 

CA  92392-2310 
Monterey  Bay  Unified  Air  Pollution  Control 

District.  24580  Silver  Cloud  Ct.,  Monterey, 

CA  93940-6536 
North  Coast  Unified  Air  Pollution  Control 

District,  2300  Myrtle  Avenue,  Eureka,  CA 

95501-3327 
Northern  Sierra  Air  Quality  Management 

District,  200  Litton  Drive,  P.O.  Bo3(  2509, 

Grass  Valley.  CA  95945-2509 
Northern  Sonoma  County  Air  Pollution 

Control  District,  150  Matheson  Street, 

Healdsburg,  CA  95448-4908 
Placer  County  Air  Pollution  Control  District, 

DeWitt  Center,  11464  "B"  Avenue, 

Auburn,  CA  95603-2603 
Sacramento  Metropolitan  Air  Quality 

Management  District,  777  12th  Street, 

Third  Floor,  Sacramento,  CA  95814-1908 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Drive,  San 

Diego,  CA  92123-1096 
San  loaquin  Valley  Unified  Air  Pollution 

Control  District,  1999  Tuolumne  Street, 

1990  E.  Gettysburg,  Fresno.  CA 93726 
San  Luis  Obispo  County  Air  Pollution 

Control  District,  3433  Roberto  Court.  San 

Luis  Obispo.  CA  93401-7126 
Santa  Barbara  County  Air  Pollution  Control 

District.  26  Castilian  Drive.  B-23,  Goleta, 

CA  93117-3027 
Shasta  County  Air  Quality  Management 

District,  1855  Placer  Street,  Suite  101, 

Redding,  CA  96001-1759 
Siskiyou  County  Air  Pollution  Control 

District,  525  So.  Foothill  Drive,  Yreka,  CA 

96097-3036 
South  Coast  Air  Quality  Management 

District,  21865  E.  Copley  Drive,  Diamond 

Bar,  CA  91765-4182 


Tehama  County  Air  Pollution  Control 

District,  P.O.  Box  38  (1750  Walnut  Street). 

Red  Bluff,  CA  96080-0038 
Tuoliunne  County  Air  Pollution  Control 

District,  2  South  Green  Street.  Sonora,  CA 

95370-4618 
Ventura  County  Air  Pollution  Control 

District,  669  County  Square  Drive,  Ventura, 

C A  93003-5417 
Yolo-Solano  Air  Quality  Management 

District,  1947  Galileo  Ct.,  Suite  103,  Davis. 

CA  95616-4882 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
(d)  of  this  section. 

*  •         *         •         * 
(M)  Hawaii: 

Hawaii  State  Agency,  Clean  Air  Branch,  919 
Ala  Moana  Blvd..  3rd  Floor,  Post  Office 
Box  3378.  Honolulu  HI  96814 
Note:  For  tables  listing  the  delegation 

status  of  agencies  in  Region  IX,  see  paragraph 

(d)  of  this  section. 

*  *         *         *         * 
(DD)  Nevada: 

Nevada  State  Agency,  Air  Pollution  Control, 
Bureau  of  Air  Quality/Division  of 
Environmental  Protection,  333  West  Nye 
Lane,  Carson  City,  NV  89710 

Clark  County  Department  of  Air  Quality 
Management,  500  S.  Grand  Central 
Parkway,  First  floor.  Las  Vegas,  NV  89155- 
1776 

Washoe  County  Air  Pollution  Control, 
Washoe  County  District  Air  Quality 
Management,  P.O.  Box  11130, 1001  E. 
Ninth  Street,  Reno,  NV  89520 
Note:  For  tables  listing  the  delegation 

status  of  agencies  in  Region  IX,  see  paragraph 

(d)  of  this  section. 

*  *         *         *         * 

(AAA)  Territory  of  Guam:  Guam 
Enviroimiental  Protection  Agency,  Post 
Office  Box  2999,  Agana,  Guam  96910. 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
(d)  of  this  section. 
***** 

(DDD)  American  Samoa  Environmental 
Protection  Agency,  Pago  Pago,  American 
Samoa  96799. 

Note:  Tables  listing  the  delegation  status  of 
agencies  in  Region  IX,  see  paragraph  (d)  of 
this  section. 

(EEE)  Commonwealth  of  the  Northern 
Mariana  Islands,  Division  of  Environmental 
Quality,  P.O.  Box  1304,  Saipan,  MP  96950. 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
(d)  of  this  section. 
*****. 

(d)  The  following  tables  list  the 
specific  Part  60  standards  that  have 
been  delegated  imchanged  to  the  air 
pollution  con^l  agencies  in  Region  IX. 
The  (X)  symbol  is  used  to  indicate  each 
standard  that  has  been  delegated.  The 
following  provisions  of  this  subpart  are 
not  delegated:  §§  60.4(b).  60.8(b),  60.9, 
60.11(b),  60.11(e),  60.13(a),  60.13(d)(2). 
60.13(g),  60.13(1). 
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(1)  Arizona.  The  following  table 
identifies  delegations  as  of  June  15, 
2001: 


A  .. 
D  .. 

Da 

Db 

Do 

E  .. 

Ea 

Eb 

Ec 


F 

G 

H 

I.. 

J  . 

K 


Ka 


Kb 


L. 

M 

N 


Na 


O. 
P  . 
Q. 
R  . 
S  . 
T  . 
U  . 
V  . 
W 
X  . 


Y  .. 
Z  .. 
AA 


AAa 

BB.. 
CO  . 
DD  . 
EE.. 
FF  .. 
GG  . 
HH  . 
KK.. 
LL... 
MM. 
NN  . 
PP  .. 
QQ  . 
RR  , 
SS. 


DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  ARIZONA 


Subpart 


General  Provisions 

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17, 

1971. 
Electric  .Utility  Steam  Generating  Units  Constructed  After  September 
18,  1978. 

Industrial-Commerclal-lnstitutional  Steam  Generating  Units 

Small  Industrial  Steam  Generating  Units  

Incinerators 

Municipal  Waste  Combustors 

Portland  Cement  Plants 

Hospital/Medical/lnfectious  Waste  Incinerators  for  Which  Constmc- 
tion  is  Commenced  After  June  20,  1996 

Portland  Cement  Plants ~ 

Nitric  Acid  Plants : 

Sulfuric  Acid  Plants 

Hot  Mix  Asphalt  Facilities  

Petroleum  Refineries  

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Re- 
construction, or  Modification  Commenced  After  June  11,  1973, 
and  Prior  to  May  19,  1978. 
Storage  Vessels  for  Petroleum  Liquids  for  Which  Constmction,  Re- 
constmction,  or  Modification  Commenced  After  May  18,  1978,  and 
Prior  to  July  23,  1984., 
Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid 
Storage  Vessels)  for  Which  Constmction,  Reconstmction,  or 
Modification  Commenced  After  July  23,  1984. 

SecorKJary  Lead  Smelters  

Secondary  Brass  and  Bronze  Production  Plants 

Primary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which 

Construction  is  Commenced  After  June  1 1 ,  1973. 
Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Fa- 
cilities for  Which  Constmction  is  Commenced  After  January  20, 
1983. 

Sewage  Treatment  Plants  

Primary  Copper  Smelters  

Primary  Zinc  Smelters - 

Primary  Lead  Smelters  

Primary  Aluminum  Reduction  Plants 

Phosphate  Fertilizer  Industry:  Wet  Process  Phosphoric  Acid  Plants  .. 

Phosphate  Fertilizer  Industry:  Superphosphoric  Acid  Plants  

PtK>sphate  Fertilizer  Industry:  Diammonium  Phosphate  Plants 

Phosphate  Fertilizer  Industry:  Triple  Superphosphate  Plants 

Phosphate  Fertilizer  Industry:  Granular  Triple  Superphosphate  Stor- 
age Facilities. 

Coal  Preparation  Plants .^ 

Fertoalloy  Production  Facilities 

Steel  Plants:  Electric  Arc  Furnaces  Constmcted  After  October  21. 

1974  and  On  or  Before  August  17, 1983. 
Steel     Plants:     Electric     Arc     Furnaces     and     Argon-Oxygen 
Decarburization  Vessels  Constmcted  After  August  7,  1983. 

Kraft  pulp  Mills  

Glass  Manufacturing  Plants 

Grain  Elevators • 

Surface  Coating  of  Metal  Furniture  

(Reserved) 

Stationary  Gas  Turbines 

Lime  Manufachjring  F*lants 

Lead-Add  Battery  Manufacturing  Plants 

Metallic  Mineral  Processing  Plants 

Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations  

Phosphate  Rock  Plants  -.- 

Ammonium  Sulfate  Manufacture  

Graphk;  Arts  Industry:  Publteation  Rotogravure  Printing 

Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

Industrial  Surface  Coating:  Large  Appliances 


Ajr  pollution  control  agency 


Arizona  DEO 


Maricopa 
County 


X 
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X 
X 
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X 
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Subpart 


Metal  Coil  Surface  Coating 

Asphalt  Processing  and  Asptialt  Roofing  Manufacture 

Equipment  Leaks  of  VOC  in  tfie  Syntfietic  Organic  Chemicals  Manu- 
facturing Industry. 

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals 

New  Residential  Wool  Heaters 

Rut>ber  Tire  Manufacturing  Industry 

(Reserved) 

Volatile  Organk:  Compounds  (VOC)  Emissions  from  the  Polymer 
Manufacturing  Industry. 

(Reserved) 

Flexible  Vinyl  and  Urethane  Coating  and  Printing  

Equipment  Leaks  of  VOC  in  Petroleum  Refineries 

Synthetk:  Fiber  Productkxi  Facilities  

Volatile  Organk:  Compound  (VOC)  Emissions  From  the  Synthetk: 
Organk:  Chemk:al  Manufacturing  Industry  (SOCMI)  Air  Oxidatk>n 
Unit  Processes., 

Petroleum  Dry  Cleaners  

Equipment  Lieaks  of  VOC  From  Onshore  Natural  Gas  Processing 
Plants. 

Onshore  Natural  Gas  Processing:  SO2  Emissions  

(Reserved)  

Volatile  Organk:  Compound  (VOC)  Emissions  From  Synthetic  Or- 
gank; Chemk:al  Manufacturing  Industry  (SOCMI)  Distillation  Oper- 
atwns. 

Nonmetallk:  Mineral  Processing  Plants  

Wool  Rberglass  lnsulatk)n  Manufacturing  Plants  

VOC  Emisstons  From  Petroleum  Refinery  Wastewater  Systems 

Volatile  Organic  Compound  Emissk>ns  from  Synthetk:  Organk: 
Chemk:al  Manufacturing  Industry  (SOCMI)  Reactor  Processes 

Magnetk:  Tape  Coating  Facilities  

Industrial  Surface  Coating:  Surface  Coating  of  Rastk:  Parts  for  Busi- 
ness Machines. 

Cateiners  and  Dryers  in  Mineral  Industries 

Polymeric  Coating  of  Supporting  Substrates  Facilities  

Munknpal  SolW  Waste  Landfills 


Air  pollution  control  agency 


Arizona  DEO 


X 
X 
X 

X 
X 
X 
X 


X 
X 
X 
X 


X 
X 

X 
X 
X 


X 
X 
X 


X 
X 

X 
X 
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Maricopa 
County 
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X 
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X 


X 
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X 
X 
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X 


X 
X 
X 


X 
X 


(2)  California.  The  following  tables  identify  delegations  for  each  of  the  local  air  pollution  control  agencies  of  California. 

(i)  Delegations  for  Amador  Coimty  Air  Pollution  Control  District,  Antelope  Valley  Air  Pollution  Control  District, 
Bay  Area  Air  Quality  Management  District,  and  Butte  County  Air  Pollution  Control  District  are  shown  in  the  following 
table: 

DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  AMADOR  COUNTY  APCD,  ANTELOPE  VALLEY 

APCD,  Bay  Area  AQMD,  and  Butte  County  AQMD 


Subpart 


Air  poHutnn  control  agency 


Amador 
County  APCD 


Antetope  Val- 
ley APCD 


Bay  Area 
AQMD 


Butte  County 
APCD 


A  . 
D  . 

Da 

Db 
Do 
E  . 
Ea 
Eb 
Ec 

F  . 
G. 
H  . 
I... 
J.. 


General  Proviskxis 

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17, 

1971. 
Electric  Utility  Steam  Generating  Units  Constrxjcted  After  September 

18,  1978. 

Industrial-Commercial-lnstrtutkHial  Steam  Generating  Units 

Small  Industrial  Steam  Generating  Units  

Incinerators  

Munnipal  Waste  Combustors 

Portland  Cement  Plants 

Hospital/Medk:al/lnfectk>us  Waste  Incinerators  for  Whk:h  Construc- 

tmn  is  Commenced  After  June  20,  1996 

Portland  Cement  Plants 

Nitrk:  Ackl  Plants 

Sulfuric  Ackl  Plants 

Hot  Mix  Asphalt  Facilities  

Petroleum  Refineries 


X 
X 


X 
X 
X 
X 


X 
X 
X 
X 
X 
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Air  pollutkMi  control  agency 


Amador 
County  APCD 


JJJ 


Storage  Vessels  for  Petroleum  bquids  for  Which  Construction,  Re- 
construction, or  Modification  Commenced  After  June  11,  1973, 
and  Prior  to  May  19,  1978. 
Storage  Vessels  for  Petroleum  Liquids  for  Which  Constnjction,  Re- 
construction, or  Modifk:ation  Commenced  After  May  18,  1978.  and 
Prior  to  July  23,  1984. 
Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid 
Storage  Vessels)  for  Which  Construction,  Reconstmction,  or 
Modifk:ation  Commenced  After  July  23,  1984. 

Secondary  Lead  Smelters  

Secondary  Brass  and  Bronze  Production  Plants  

Primary  Emissions  from  Basic  Oxygen  Process  Fumiaces  for  Which 
Construction  is  Commenced  After  June  11,  1973. 

Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Fa- 
cilities for  Which  Construction  is  Commenced  After  January  20, 
1983. 

Sewage  Treatment  Plants 

Primary  Copper  Smelters  

Primary  Zinc  Smelters  

Primary  Lead  Smelters  

Primary  Aluminum  Reduction  Plants 

Phosphate  Fertilizer  Industry:  Wet  Process  Phosphoric  Acid  Plants  .. 

Phosphate  Fertilizer  Industry:  Superphosphoric  Acid  Plants  

Phosphate  Fertilizer  Industry:  Diammonium  Phosphate  Plants 

Phosphate  Fertilizer  Industry:  Triple  Superphosphate  Plants  

Phosphate  Fertilizer  Industry:  Granular  Triple  Superphosphate  Stor- 
age Facilities. 

Coal  Preparation  Plants 

Ferroalloy  Production  Facilities 

Steel  Plants:  Electric  Arc  Furnaces  Constructed  After  October  21, 
1974  and  On  or  Before  August  17,  1983. 

Steel  Plants:  Electric  Arc  Furnaces  and  Argon-Oxygen 
Decarburization  Vessels  Constructed  After  August  7, 1983. 

Kraft  pulp  Mills  

Glass  Manufacturing  Plants^ 

Grain  Elevators 

Surface  Coating  of  Metal  Fumiture  

(Reserved) 

Stationary  Gas  TurtJines 

Lime  Manufacturing  Plants  

Lead-Add  Battery  Manufacturing  Plants 

Metallk:  Mineral  Processing  Plants 

Automobile  and  Ught  Duty  Tmcks  Surface  Coating  Operations  

Phosphate  Rock  Plants  

Ammonium  Sulfate  Manufacture 

Graphte  Arts  Industry:  PuWteation  Rotogravure  Printing 

Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operatk>ns  

Industrial  Surface  Coating:  Large  Appliances 

Metal  Coil  Surface  Coating 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture 

Equipment  Leaks  of  VOC  in  the  Synthetk:  Organic  Chemkals  Manu- 
facturing Industry. 

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals 

New  Resklential  Wool  Heaters 

Rubber  Tire  Manufacturing  Industry 

(Reserved) 

Volatile  Organic  Compounds  (VOC)  Emissions  from  the  Polymer 
Manufacturing  Industry. 

(Reserved) 

Flexible  Vinyl  and  Urethane  Coating  and  Printing  

Equipment  Leaks  of  VOC  in  Petroleum  Refineries 

Synthetk:  Fiber  Productton  Facilities  

Volatile  Organk:  Compound  (VOC)  Emisstons  From  the  Synthetk: 
Organk:  Chemkal  Manufacturing  Industry  (SOCMI)  Air  Oxidation 
Unit  Processes. 

Petroleum  Dry  Cleaners 


Antetope  Val- 
ley APCD 


Bay  Area 
AQMD 


X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 
X 


X 
X 
X 
X 

X 
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X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 


X 
X 
X 
X 


Butte  County 
APCD 
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Subpart 


Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing 
Plants. 

Onshore  Natural  Gas  Processing:  SOj  Emissions 

(Resen/ed) 

Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Or- 
ganic Chemical  Manufacturing  Industry  (SOCMI)  Distillation  Oper- 
ations. 

NonmetalHc  Mineral  Processing  Plants  

Wool  Fiberglass  Insulation  Manufacturing  Plants  

VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems 

Volatile  Organic  Compound  Emissions  from  Synthetic  Organic 
Chemical  Manufacturing  Industry  (SOCMI)  Reactor  Processes 

Magnetic  Tape  Coating  Facilities  

Industrial  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Busi- 
ness Machines. 

Calciners  and  Dryers  in  Mineral  Industries  

Polymeric  Coating  of  Supporting  Substrates  Facilities  

Municipal  SoKd  Waste  Landfills. 


Air  pollution  control  agency 


Amador 
County  APCD 


Antelope  Val- 
ley APCD 


Bay  Area 
AQMD 


X 
X 
X 


X 
X 

X 
X 


Butte  County 
APCD 


(ii)  [Reserved] 

(iii)  Delegations  for  Glenn  County  Air  Pollution  Control  District,  Great  Basin  Unified  Air  Pollution  Control  District, 
Imperial  County  Air  Pollution  Control  District,  and  Kern  County  Air  Pollution  Control  District  are  shown  in  the  following 
table: 

DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  GLENN  COUNTY  APCD,  GREAT  BASIN  UNIFIED 

APCD,  IMPERIAL  County  APCD,  and  Kern  County  APCD 


Subpart 


Air  pollution  control  agency 


Glenn  County 
APCD 


Great  Basin 
Unified  APCD 


Imperial 
County  APCD 


Kem  County 
APCD 


A  . 
D-. 

Da 

Db 
Dc 

E  ., 
Ea 
Eb 
Ec 

F  . 
G. 
H  . 
I... 
J.. 
K  . 

Ka 

Kb 

L.. 
M. 

N  . 

Na 

O. 
P  . 


General  Provisions ^ 

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17, 
1971. 

Electric  Utility  Steam  Generating  Units  Constructed  After  September 
18,  1978. 

Industrial-Commercial-lnstitutional  Steam  Generating  Units 

Small  Industrial  Steam  Generating  Units  

Incinerators » 

Municipal  Waste  ComtHJStors 

Portland  Cement  Plants 

Hospital/Medical/lnfectious  Waste  Incinerators  for  Which  Construc- 
tion is  Commenced  After  June  20,  1996. 

Portland  Cenrtent  Plants 

Nitric  Add  Plants 

Sulfuric  Add  Plants 

Hot  Mix  Asphalt  FadNties 

Petroleum  Refirieries  

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Re- 
construction, or  Modification  CommefK:ed  After  June  11,  1973, 
and  Prior  to  May  19,  1978. 

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Re- 
construction, or  Modification  Commenced  After  May  18,  1978,  and 
Prior  to  July  23,  1984. 

Volatie  Organic  Liquid  Storage  Vessels  (Induding  Petroleum  Liquid 
Storage  Vessels)  for  Which  Construction,  Reconstruction,  or 
Modification  Commenced  After  July  23,  1984. 

Secondary  Lead  Smetters ,. 

Secondary  Brass  and  Bronze  Production  Plants  

Primary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Whicfr 
Construction  is  Commenced  After  June  1 1 ,  1973. 

Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Fa- 
dlities  for  Which  Construction  is  Commenced  After  January  20, 
1983. 

Sewage  Treatment  Plants  

Primary  Copper  Smelters  


X 
X 


X 
X 

X 


X 
X 
X 
X 
X 
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X 
X 
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Subpart 


Air  pollution  control  agency 


Glenn  County 
APCD 


Primary  Zinc  Smelters  -. 

Primary  Lead  Smelters 

Primary  Aluminum  Reduction  Plants 

Phosphate  Fertilizer  Industry:  Wet  Process  Phosphoric  Acid  Plants 

Phosphate  Fertilizer  Industry:  Superphosphoric  Acid  Plants  

Phosphate  Fertilizer  Industry:  DIammonium  Phosphate  Plants 

Phosphate  Fertilizer  Industry:  Triple  Superphosphate  Plants 

Phosphate  Fertilizer  Industry:  Granular  Triple  Superphosphate  Stor- 
age Facilities. 

Coal  Preparation  Plants »• 

Fen-oalloy  Production  Facilities 

Steel  Plants:  Electric  Arc  Furnaces  Constmcted  After  October  21, 

1974  and  On  or  Before  August  17,  1983. 
Steel     Plants:     Electric     Arc     Furnaces     and     Argon-Oxygen 
Decartjurization  Vessels  Constmcted  After  August  7,  1983. 

Kraft  pulp  Mills  

Glass  Manufacturing  Plants 

Grain  Elevators  ^ 

Surface  Coating  of  Metal  Fumiture  

(Reserved) 

Stationary  Gas  Turtsines 

Lime  Manufacturing  Plants  

Lead-Acid  Battery  Manufacturing  Plants  

Metallic  Mineral  Processing  Plants 

Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations  

Phosphate  Rock  Plants - 

Ammonium  Sulfate  Manufacture 

Graphic  Arts  Industry:  Publication  Rotogravure  Printing 

Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

Industrial  Surface  Coating:  Large  Appliances  .- 

Metal  Coil  Surface  Coating 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture  

Equipment  Leaks  of  VOC  in  the  Synthetic  Organic  Chemicals  Manu- 
facturing Iridustry. 

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals 

New  Residential  Wool  Heaters 

Rubber  Tire  Manufacturing  Industry 

(Reserved) 

Volatile  Organic  Compounds  (VOC)  Emissions  from  the  Polymer 
Manufacturing  Industry. 

(Reserved) 

Flexible  Vinyl  and  Urethane  Coating  and  Printing  

Equipment  Leaks  of  VOC  in  Petroleum  Refineries  

Synthetic  Fiber  Production  Facilities  

Volatile  Organk:  Compound  (VOC)  Emissions  From  Ihe  Synthetk: 
Organic  Chemical  Manufacturing  Industry  (SOCMI)  Air  Oxidation 
Unit  Processes. 

Petroleum  Dry  Cleaners  

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing 
Plants. 

Onshore  Natural  Gas  Processing:  S02  Emissions 

(Reserved) 

Volatile  Organk:  Compound  (VOC)  Emissions  From  Synthetic  Or- 
gank: Chemkal  Manufacturing  Industry  (SOCMI)  Distillation  Oper- 
atkjns. 

Nonmetallk:  Mineral  Processing  Plants  

Wool  Fiberglass  Insulatton  Manufacturing  Plants  

VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems 

Volatile  Organk:  Compound  Emissions  from  Synthetk:  Organk: 
Chemical  Manufacturing  Industry  (SOCMI)  Reactor  Processes. 

Magnetic  Tape  Coating  Facilities  

Industrial  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Busi- 
ness Machines. 

Catoiners  and  Dryers  in  Mineral  Industries  

Polymeric  Coating  of  Supporting  Substrates  Fadlities  

Munk:ipal  Solid  Waste  Landfills 


Great  Basin 
Unified  APCD 


Imperial 
County  APCD 
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(iv)  Delegations  for  Lake  County  Air  Quality  Management  District,  Lassen  County  Air  Pollution  Control  District, 
Mariposa  County  Air  Pollution  Control  District,  and  Mendocino  Coimty  Air  Pollution  Control  District  are  shown  in 
the  following  table: 

Delegation  Status  for  New  Source  Performance  Standards  for  Lake  County  Air  Quality  Management  Dis- 
trict, Lassen  County  Air  Pollution  Control  District,  Mariposa  County  Air  Pollution  Control  District, 
AND  Mendocino  County  Air  Pollution  Control  District 


Subpart 


Air  pollution  control  agency 


Lake  County 
AQMD 


Lassen  Coun- 
ty APCD 


Mariposa 
County 
AQMD 


Mendocino 
County 
AQMD 
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AA. 

AAa 
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DD 
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FF  . 

GG 

HH 
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NN 
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General  Provisions 

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17, 
1971. 

Electric  Utility  Steam  Generating  Units  Constnjcted  After  September 
18,  1978. 

Industrial-Commercial-lnstitutional  Steam  Generating  Units 

Small  Industrial  Steam  Generating  Units  

Incinerators 

Municipal  Waste  Combustors 

Portland  Cement  Plants 

Hospital/Medical/lnfectious  Waste  Incinerators  for  Which  Construc- 
tion is  Commenced  After  June  20.  1996 

Portland  Cement  Plants 

Nitric  Acid  Plants 

Sulfuric  Acid  Plants 

Hot  Mix  Asphalt  FaciTrties 

Petroleum  Refineries 

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Re- 
construction, or  Modification  Commenced  After  June  11,  1973, 
and  Prior  to  May  19,  1978. 

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Re- 
construction, or  Modification  Commenced  After  May  18,  1978,  and 
Prior  to  July  23, 1984. 

Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid 
Storage  Vessels)  for  Which  Construction,  Reconstruction,  or 
Modification  Commenced  After  July  23,  1984. 

Secondary  Lead  Smelters  

Secondary  Brass  and  Bronze  Production  Plants  

Primary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which 
Construction  is  Commenced  After  June  1 1 ,  1973. 

Secondary  Emissions  from  Basic  Oxygen  Process  Steeimaking  Fa- 
cilities for  Whk:h  Constructk>n  is  Commenced  After  January  20, 
1983. 

Sewage  Treatment  Plants  

Primary  Copper  Smelters  

Primary  Zinc  Smelters  

Primary  Lead  Smelters  

Primary  Aluminum  Reduction  Plants 

Ptiosphate  Fertilizer  Industry:  Wet  Process  Ptiosphoric  Acid  Plants  ..' 

Pfiosphate  Fertilizer  Industry:  Superphosphoric  Ackl  Plants  

Pfx>si3hate  Fertilizer  Industry:  Diammonium  Phosphate  Plants 

PfK>si}hate  Fertilizer  Industry:  Triple  Superphosphate  Plants 

Ptiosishate  Fertilizer  Industry:  Granular  Triple  Superphosphate  Stor- 
age Facilities. 

Coal  Preparatkm  Plants 

Ferroalloy  Productfon  Facilities 

Steel  Plants:  Electric  Arc  Furnaces  Constructed  After  October  21, 
1974  and  On  or  Before  August  17,  1983. 

Steel  Plants:  Electric  Arc  Furnaces  and  Argon-Oxygen 
Decartxirizatkm  Vessels  Constructed  After  August  7,  1983. 

Kraft  pulp  Mills  

Glass  Manufacturing  Plants 

Grain  Elevators 

Surface  Coating  of  Metal  Furniture  

(Reserved) 

Stationary  Gas  Turbines 

Lime  Mamjfacturing  Plants  

Lead-Acid  Battery  Manufacturing  Plants  

MetalHc  Mineral  Processing  Plants 

Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations  

Ptiosphate  Rock  Plants  

Ammonium  Sulfate  Manufacture  
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DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  LAKE  COUNTY  AlR  QUALITY  MANAGEMENT  DIS- 
TRICT. LASSEN  County  Air  Pollution  Control  District,  Mariposa  County  Air  Pollution  Control  District, 
AND  Mendocino  County  Air  Pollution  Control  District— Continued 
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PPP  . 
QQQ 
RRR  . 
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Graphic  Arts  Industry:  Publication  Rotogravure  Printing 

Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

Industrial  Surface  Coatjng:  Large  Appliances  

Metal  Coil  Surface  Coating 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture 

Equipment  Leaks  of  VOC  in  the  Synthetic  Organic  Chemicals  Manu 
facturing  Industry. 

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals 

New  Residential  Wool  Heaters 

Rubber  Tire  Manufacturing  Industry 

(Reserved) 

Volatile  Organic  Compounds  (VOC)  Emissions  from  the  Polymer 
Manufacturing  Industry. 

(Reserved) 

Flexible  Vinyl  and  Urethane  Coating  and  Printing  

Equipment  Leaks  of  VOC  in  Petroleum  Refineries 

Synthetic  Fiber  Production  Facilities  

Volatile  Organic  Compound  (VOC)  Emissions  From  the  Synthetic 
Organic  Chemical  Manufacturing  Industry  (SOCMI)  Air  Oxidation 
Unit  Processes. 

Petroleum  Dry  Cleaners 

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing 
Plants. 

Onshore  Natural  Gas  Processing:  SO2  Emissions  

(Reserved) 

Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Or- 
ganic Chemical  Manufacturing  Industry  (SOCMI)  Distillation  Oper- 
ations 

Nonmetallic  Mineral  Processing  Plants  

Wool  Fiberglass  Insulatron  Manufacturing  Plants  

VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems 

Volatile  Organic  Compound  Emissions  from  Synttietk:  Organk: 
Chemteal  Manufacturing  Industry  (SOCMI)  Reactor  Processes. 

Magnetic  Tape  Coating  Facilities  

Industrial  Surface  Coating:  Surface  Coating  of  Plastk:  Parts  for  Busi- 
ness Machines. 

Calciners  and  Dryers  in  Mineral  Industries  

Polymeric  Coating  of  Supporting  Substrates  Facilities  

Municipal  Solid  Wdste  Landfills  ...: 


Air  pollution  control  agency 


Lake  County 
AQMD  ■ 


Lassen  Coun- 
ty APCD 
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(v)  Delegations  for  Modoc  County  Air  Pollution  Control  District,  Mojave  Desert  Air  Quality  Management  District, 
Monterey  Bay  Unified  Air  Pollution  Control  District,  and  North  Coast  Unified  Air  Pollution  Control  District  are  shown 
in  the  following  table: 

DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  MODOC  COUNTY  AlR  POLLUTION  CONTROL  DIS- 
TRICT, MOJAVE  DESERT  AlR  QUALITY  MANAGEMENT  DISTRICT,  MONTEREY  BAY  UNIFIED  AlR  POLLUTION  CONTROL 
DISTRICT,  AND  NORTH  COAST  UNIFIED  AlR  POLLUTION  CONTROL  DISTRICT 
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Db 
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Subpart 


General  ProviskMis 

Fossil-Fuel  Fired  Steam  Generators  Constmcted  After  August  17, 

1971. 
Electric  Utility  Steam  Generating  Units  Constnxrted  After  September 

18,  1978. 

Industrial-Commercial-lnstitutional  Steam  Generating  Units 

Small  Industrial  Steam  Generating  Units 

Incinerators  • 

Munk:ipal  Waste  Combustors 
Portland  Cement  Plants 


Air  pollution  control  agency 


Modoc  Coun- 
ty APCD 
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Monterey  Bay 
Unified  APCD 
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AQMD 


X 
X 

X 

X 

X 


Federal  Reeister / Vol.  67.  No.  9 /Monday,  January  14,  2002 / Proposed  Rules 


1687 


1686 


Federal  Register /Vol.  67,  No.  9 /Monday,  January  14,  2002  /  Proposed  Rules 


Delegation  Status  for  New  Source  Performance  Standards  for  Modoc  County  Air  Pollution  Control  Dis- 
trict, MOJAVE  Desert  Air  Quality  Management  District,  Monterey  Bay  Unified  Air  Pollution  Control 
District,  and  North  Coast  Unified  Air  Pollution  Control  District— Continued 


Subpart 


Air  pollution  control  agency 
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Monterey  Bay 
Unified  APCD 


Nortti  Coast 
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Hospital/Medicai/lnfectious  Waste  Incinerators  for  Wfiich  Construc- 
tion is  Commenced  After  June  20,  1996 

Portland  Cement  Plants 

Nitric  Acid  Plants 

Sulfuric  Acid  Plants 

Hot  Mix  Asphalt  Facilities  

Petroleum  Refineries  ^ 

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Re- 
construction, or  Modification  Commenced  After  June  11,  1973, 
and  Prior  to  May  19,  1978. 

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Re- 
construction, or  Modification  Commenced  After  May  18,  1978,  and 
Prior  to  July  23,  1984. 

Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid 
Storage  Vessels)  for  Which  Construction,  Reconstruction,  or 
Modification  Commenced  After  July  23,  1984. 

Secondary  Lead  Smelters  

Secondary  Brass  and  Bronze  Production  Plants  .•. 

Primary  Emissions  from  Basic  Oxygen  Process  Fumaces  for  Which 
Construction  Is  Commenced  After  June  11,  1973. 

Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Fa- 
cilities for  Which  Construction  is  Commenced  After  January  20, 
1983. 

Sewage  Treatment  Plants 

Primary  Copper  Smelters  

Pririfiary  Zinc  Smelters  

Primary  Lead  Smelters 

Primary  Aluminum  Reduction  Plants 

PtK>spfiate  Fertilizer  Industry:  Wet  Process  Phosphoric  Acid  Plants 

Phosphate  Fertilizer  Industry:  Superphosphoric  Acid  Plants 

Phosphate  Fertilizer  Industry:  Diammonium  Phosphate  Plants 

Ptiosphate  Fettilizer  Industry:  Triple  Superphospfiate  Plants 

PfK>sphate  Fertilizer  Industry:  Granular  Triple  Superphosphate  Stor- 
age Facilities. 

Coal  Preparation  Plants 

Ferroalloy  Production  Facilities 

Steel  Plants:  Electric  Arc  Fumaces  Constructed  After  October  21, 
1974  and  On  or  Before  August  17,  1983. 

Steel  Plants:  Electric  Arc  Fumaces  and  Argon-Oxygen 
Decarfourization  Vessels  Constructed  After  August  7,  1983. 

Kraft  pulp  Mills  

Glass  Manufacturing  Plants  ....' 

Grain  Elevators  

Surtace  Coating  of  Metal  Furniture  

(Reserved) 

Stationary  Gas  Turt)ines 

Lime  Manufacturing  Plants  

Lead-Acid  Battery  Manufacturing  Plants 

Metallic  Mineral  Processing  Plants 

Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations  

Phosphate  Rock  Plants  ^ 

Ammonium  Sulfate  Manufacture  ....: 

Graphk:  Arts  Industry:  Publk:ation  Rotogravure  Printing 

Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operatk>ns  

Industrial  Surface  Coating:  Large  Appliances  

Metal  Coil  Surface  Coating 

Asphalt  Processing  and  Aspfialt  Roofing  Manufacture 

Equipment  Leaks  of  VOC  in  the  Synthetic  Organic  Chemicals  Manu- 
facturing Industry. 

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals 

New  Residential  Wool  Heaters 

Rut>ber  Tire  Manufacturing  Industry 

(Reserved) 

Volatile  Organk:  Compounds  (VOC)  Emissk>ns  from  the  Polymer 
Manufacturing  Industry. 
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Delegation  Status  for  New  Source  Performance  Standards  for  Modoc  County  Air  Pollution  Control  Dis- 
trict, Mojave  Desert  Air  Quality  Management  District,  Monterey  Bay  Unified  Air  Pouution  Control 
District,  and  North  Coast  Unified  Air  Pollution  Control  District— Continued 
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(Reserved) 

Flexible  Vinyl  and  Urethane  Coating  and  Printing 

Equipment  Leaks  of  VOC  in  Petroleum  Refineries 

Synthetic  Fiber  Production  Facilities 

Volatile  Organk:  Compound  (VOC)  Emissions  From  the  Synthetk: 
Organic  Chemical  Manufacturing  Industry  (SOCMI)  Air  Oxidation 
Unit  Processes 

Petroleum  Dry  Cleaners  

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing 
Plants. 

Onshore  Natural  Gas  Processing:  S02  Emissions 

(Reserved) 

Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetic  Or- 
ganic Chemical  Manufacturing  Industry  (SOCMI)  Distillation  Oper- 
ations: 

Nonmetallic  Mineral  Processing  Plants  

Wool  Fit)ergtass  Insulation  Manufacturing  Plants  

VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems 

Volatile  Organic  Compound  Emissions  from  Synthetic  Organk: 
Chemical  Manufacturing  Industry  (SOCMI)  Reactor  Processes 

Magnetic  Tape  Coating  Facilities  

Industrial  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Busi- 
ness Machines. 

Calciners  and  Dryers  in  Mineral  Industries  

Polymeric  Coating  of  Supporting  Substrates  Facilities  

Munk:ipal  Solid  Waste  Landfills 


Air  pollution  control  agency 


Modoc  Coun- 
ty APCD 
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(vi)  Delegations  for  Northern  Sierra  Air  QuaUty  Management  District,  Northern  Sonoma  County  Air  PolluUon  Control 
District,  Placer  County  Air  Pollution  Control  District,  and  Sacramento  Metropolitan  Air  Quality  Management  District 
are  shown  in  the  following  table: 

Delegation  Status  for  New  Source  Performance  Standards  for  Northern  Sierra  Air  Quality  Management 
District,  Northern  Sonoma  County  Air  Pollution  Control  District,  Placer  County  Air  Pollution  Con- 
trol District,  and  Sacramento  Metropolitan  Air  Quality  Management  District 
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Ec 
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Subpart 


Ka 


General  Provisions 

Fossil-Fuel  Fired  Steam  Generators  Constmcted  After  August  17, 

1971. 
Electric  Utility  Steam  Generating  Units  Constructed  After  September 

18,  1978. 

Industrial-Commercial-lnstitutional  Steam  Generating  Units 

Small  Industrial  Steam  Generating  Units  

Incinerators  -j^^: 

Munk:ipal  Waste  Combustors 

Portland  Cement  Plants 

Hospjtal/Medteal/Infectious  Waste  Incinerators  for  Which  Constmc- 
tkjn  is  Commenced  After  June  20,  1996. 

Portland  Cement  Plants 

Nitric  Add  Plants ,.• 

Sulfuric  AckJ  Plants 

Hot  Mix  Asphalt  Facilities 

Petroleum  Refineries  

Storage  Vessels  for  Petroleum  LiqukJs  for  Whk*i  Constmctton,  Re- 
constmctkMi,  or  Modiffcation  Commenced  After  June  11.  1973. 
and  Prior  to  May  19, 1978. 

Storage  Vessels  for  Petroleum  Lkjuids  for  Which  Constmction,  Re- 
construction, or  Modifteatton  Commenced  After  May  18,  1978,  and 
Prior  to  July  23, 1984. 
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Delegation  Status  for  New  Source  Performance  Standards  for  Northern  Sierra  Air  Quality  Management 
District,  Northern  Sonoma  County  Air  Pollution  Control  District,  Placer  County  Air  Pollution  Con- 
trol District,  and  Sacramento  Metropolitan  Air  Quality  Management  District— Continued 
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Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleumn  Liq- 
uid Storage  Vessels)  for  Which  Construction,  Reconstruction,  or 
Modification  Commenced  After  July  23,  1984. 

Secondary  Lead  Smelters  

Secondary  Brass  and  Bronze  Production  Plants  

Primary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which 
Construction  is  Commenced  After  June  1 1 ,  1973. 

Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Fa- 
cilities for  Which  Construction  is  Commenced  After  January  20, 
1983. 

Sewage  Treatment  Plants  

Primary  Copper  Smelters 

Primary  Zinc  Smelters  

Primary  Lead  Smelters  -. 

Primary  Aluminum  Reduction  Plants '. 

Phosphate  Fertilizer  Industry:  Wet  Process  Phosphoric  Acid  Plants  .. 

Phosphate  Fertilizer  Industry:  Superphosphoric  Acid  Plants  

Phosphate  Fertilizer  Industry:  Diammonium  Phosphate  Plants 

Phosphate  Fertilizer  Industry:  Triple  Superphosphate  Plants 

Phosphate  Fertilizer  Industry:  Granular  Triple  Superphosphate  Stor- 
age Facilities. 

Coal  Preparation  Plants 

Ferroalloy  Production  Facilities 

Steel  Plants:  Electric  Arc  Furnaces  Constructed  After  October  21, 
1974  and  On  or  Before  August  17,  1983. 

Steel  Plants:  Electric  Arc  Furnaces  and  Argon-Oxygen 
Decartxjrization  Vessels  Constructed  After  August  7,  1983. 

Kraft  Pulp  Mills 

Glass  Manufacturing  Plants  ....; 

Grain  Elevators  

6ur1ace  Coating  of  Metal  Furniture  

(Reserved) 

Stationary  G\ass  Turbines 

Lime  Manufacturing  Plants  

Lead-Acid  Battery  Manufacturing  Plants 

Metallic  Mineral  Processing  Plants 

Automobile  and  Light  Duty  Trucks  Surface  Coating  Operatk>ns  

Phosphate  Rock  Plants  

Ammonium  Sulfate  Manufacture  

Graphic  Arts  Industry:  PublKatkm  Rotogravure  Printing 

Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operatkxis  

Industrial  Surface  Coating:  Large  Appliances  

Metal  CoH  Surface  Coating 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture 

Equipment  Leaks  of  VOC  in  the  Synttietk:  Organic  Chemk»ls  Manu- 
facturing Industry. 

Beverage  Can  Surface  Coating  Industry 

Bulk  GasoNne  Terminals. 

New  Residential  Wood  Heaters 

F^jbber  Tire  Manufacturing  Industry 

(Reserved) 

Volatile  Organk:  Compounds  (VOC)  Emisskxis  from  the  Polynier 
Manufacturing  Irxlustry. 

(Reserved) 

Flexible  Vinyl  and  Uretfiane  Coating  and  Printing  

Equipment  Leaks  of  VOC  in  Petroleum  Refineries 

SynttietK  Fiber  Productk>n  Facilities  

Volatile  Organk:  Compound  (VOC)  Emissk)ns  From  the  Synttietk: 
Organk:  Chemcal  Manufacturing  Industry  (SOCMI)  Air  Oxklatkm 
Unit  Processes. 

Petroleum  Dry  Cleaners  

Equipntent  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing 
Plants. 

Onshore  Natural  Gas  Processing:  SO2  Emisskxis  

(Reserved) 


Air  pollution  control  agency 


Northern  Si- 
en'a  AQMD 


Northern 

Sonoma 

County  APCD 


Placer  Coun- 
ty APCD 


Sacramento 

Metropolitan 

AQMD 


X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X. 

X 
X 
X 


X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 


X 
X 
X 
X 


X 
X 


CJ— ,1     D. 


i««»/Y/...I        CT       XT.-.       n/\^nn#1e 


loniiav^r 


1A       OnnO  /  VTrr\r\ncaA     Diilac 


Federal  Register /Vol.  67,  No.  9 /Monday,  January  14.  2002  /  Proposed  Rules 


1689 


DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  NORTHERN  SIERRA  AlR  QUALITY  MANAGEMENT 

District  Northern  Sonoma  County  Air  Pollution  Control  District,  Placer  County  Air  Pollution  Con- 
trol District,  and  Sacramento  Metropolitan  Air  Quality  Management  District— Continued 


NNN 


000 

ppp  . 

QQQ 
RRR  . 

SSS 


Subpart 


UUU  ... 
VW  .. 
WWW 


Volatile  Organic  Compound  (VOC)  Emissions  From  Synthetk:  Or- 
ganic Chemical  Manufacturing  Industry  (SOCMI)  Distillation  Oper- 
ations. 

Nonmetallic  Mineral  Processing  Plants 

Wood  Fiberglass  Insulation  Manufacturing  Plants  

VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems  ....... 

Volatile  Organic  Compound  Emissions  from  Synttietk:  Organic 
Chemkal  Manufacturing  Industry  (SOCMI)  Reactor  Processes. 

Magnetic  Tape  Coating  Facilities  

Industrial  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Busi- 
ness Machines. 

Cak:iners  and  Dryers  in  Mineral  Industries  

Polymeric  Coating  of  Supporting  Substrates  Facilities  

Munk:ipal  Solid  Waste  Landfills 


Air  pollutkm  control  agency 


Nortfiem  Si- 
ena AQMD 


Northern 

Sonoma 

County  APCD 


Placer  Coun- 
ty APCD 


Sacramento 

Metropolitan 

AQMD 
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(vii)  Delegations  for  San  Diego  County  Air  Pollution  Control  District  San  Joaquin  Valley  Unified  Air  Pollution 
Control  Dist^.  San  Luis  Obispo  County  Air  Pollution  Control  District,  and  Santa  Barbara  County  Air  PolluUon  Control 
District  are  shown  in  the  following  table: 

DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  SAN  DIEGO  COUNTY  AlR  POLLUTION  CONTROL 

DISTRICT,  San  Joaquin  Valley  Unified  Air  Pollution  Control  District,  San  Luis  Obispo  County  Air  Pollu- 
tion Control  District,  and  Santa  Barbara  County  Air  Pollution  Control  District  
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Db 
Dc 
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Ea 
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Ec 
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Ka 


Kb 
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Na 


O 
P 
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Subpart 


General  Provisions 

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17, 

1971. 
Electric  Utility  Steam  Generating  Unrts  Constmcted  After  September 

18.  1978. 

Industrial-Commercial-Institutional  Steam  Generating  Units 

Small  Industrial  Steam  Generating  Units  - 

Incinerators  

Munk:ipal  Waste  Combustors 

Portland  Cement  Plants 

Hospital/Medical/Infectious  Waste  Incinerators  for  Which  Construc- 
tion is  Commenced  After  June  20,  1996. 

Portland  Cement  Plants 

Nitric  Ackl  Plants 

Sulfuric  Acid  Plants • 

Hot  Mix  Asphalt  Facilities 

Petroleum  Refineries  

Storage  Vessels  for  Petroleum  Liquids  for  Which  Constmctton,  Re- 
construction, or  Modifkation  Commenced  After  June  11,  1973, 
and  Prior  to  May  19.  1978. 

Storage  Vessels  for  Petroleum  Lkjuids  for  Whk*i  Constaiction,  Re- 
constnjctkMi,  or  Modifteation  Commenced  After  May  18,  1978,  and 
Prior  to  July  23.  1984. 

Volatile  Orgaruc  LkjukJ  Storage  Vessels  (Including  Petroleum  Uquid 
Storage  Vessels)  for  Whk:h  Constmction,  Reconstmction,  or 
Modiffcatkxi  Commenced  After  July  23. 1984. 

Secondary  Lead  Smelters  

Secondary  Brass  and  Bronze  Production  Plants 

Primary  Emisstons  from  Bask:  Oxygen  Process  Furnaces  for  Whk:h 
Constructk>n  is  Commenced  After  June  11,1 973. 

Secondary  Emissions  from  Bask:  Oxygen  Process  Steelmaking  Fa- 
cilities for  Which  Constructton  is  Commenced  After  January  20. 
1983. 

Sewage  Treatment  Plants ■ 

Primary  Copper  Smelters  

Primary  Zinc  Smelters  


Air  pollutk)n  control  agency 
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Delegation  Status  for  New  Source  Performance  Standards  for  San  Diego  County  Air  Pollution  Control 
District,  San  Joaquin  Valley  Unified  Air  Pollution  Control  District,  San  Luis  Obispo  County  Air  Pollu- 
tion Control  District,  and  Santa  Barbara  County  Air  Pollution  Control  District— Continued 
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Air  pollution  cqntrol  agency 
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Valley  APCD 
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Obispo  Coun- 
ty APCD 
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bara County 
APCD 


R 

S  

T  

U  

V  

W  

X  

Y  

Z  

AA 

AAa... 

SB 

CC  .... 
DD  .... 

EE 

FF  

GG  .... 
HH  .... 

KK 

LL 

MM.... 
NN  .... 

PP 

QQ... 
RR  .... 

SS 

TT  

UU  . ... 
W 

WW... 

XX 

AAA  .. 
BBB  .. 
CCC.. 
DDD.. 

EEE  .. 
FFF  ... 
GGG  . 
HHH  .. 

Ill 

JJJ  .... 
KKK  .. 

LLL  .... 

NNN  .. 

OOO  . 
PPP  .. 
QQQ  . 
RRR  .. 

SSS  .. 
TTT... 

UUU.. 
VW  .. 
WWW 


Primary  Lead  Smelters 

Primary  Aluminum  Reduction  Plants 

PtK>sphate  Fertilizer  Industry:  Wet  Process  Phosphoric  Acid  Plants  .. 

Phosphate  Fertilizer  Industry:  Superphosphoric  Acid  Plants  

Phosphate  Fertilizer  Industry:  Diammonium  Phosphate  Plants 

Ptx)sphate  Fertilizer  Industry:  Triple  Superphosphate  Plants 

Phosphate  Fertilizer  Industry:  Granular  Triple  Superphosphate  Stor- 
age Facilities. 

Coal  Preparation  Plants 

Ferroalloy  Production  Facilities 

Steel  Plants:  Electric  Arc  Fumaces  Constructed  After  October  21, 
1974  and  On  or  Before  August  17,  1983. 

Steel  Plants:  Electric  Arc  Fumaces  and  Argon-Oxygen 
Decartxjrization  Vessels  Constructed  After  August  7,  1983. 

Kraft  pulp  Mills  

Glass  Manufacturing  Plants 

Grain  Elevators  

Surface  Coating  of  Metal  Furniture  

(Reserved) 

Stationary  Gas  Turbines 

Lime  Manufacturing  Plants  

Lead-Acid  Battery  Manufacturing  Plants 

Metallic  Mineral  Processing  Plants 

Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations  

Phosphate  Rock  Plants  

Ammonium  Sulfate  Manufacture  

Graphc  Arts  Industry:  PuWkation  Rotogravure  Printing 

Pressure  Sensitive  Tape  and  Labei  Surface  Coating  Operations  

Industrial  Surface  Coating:  Large  Appliances  

Metal  Coil  Surface  Coating _ 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture 

Equipment  Leaks  of  VOC  in  the  Synthetk:  Organic  Chemk:als  Manu- 
facturing Industry. 

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals 

New  Residential  Wool  Heaters 

Rubtier  Tire  Manufacturing  Industry 

(Reserved) 

Volatile  Organk:  Compounds  (VOC)  Emissions  from  the  Polymer 
Manufacturing  Industry. 

(Reserved) 

Flexible  Vinyl  and  Urethane  Coating  and  Printing  

Equipment  Leaks  of  VOC  in  Petroleum  Refineries 

Synthetk*  Fiber  Productk>n  Facilities  

VoiatHe  Organk:  Compound  (VOC)  Emissknts  From  ttie  Synthetk: 
drgank:  Chemkal  Manufacturing  Industry  (SOCMI)  Air  Oxidation 
Unit  Processes. 

Petroleum  Dry  Cleaners  

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing 
Plants. 

Onshore  Natural  Qas  Processing:  SO2  Emisskms  

(Reserved). 

Volatile  Organk:  Compound  (VOC)  Emissk)ns  From  Synthetk;  Or- 
gank: Chemnal  Manufacturing  Industry  (SOCMI)  Distillation  Oper- 
atk>ns. 

NonmetaHk:  Mineral  Processing  Plants  

Wool  Fiberglass  hneulatton  Manufacturing  Plants  

VOC  Emisskxis  From  Petroleum  Refinery  Wastewater  Systems 

Volatile  Organk:  Compound  Emissions  from  Synthetk:  Organk: 
Chemk:al  Marujfacturing  Industry  (SOCMI)  Reactor  Processes. 

Magnetk:  Tape  Coating  Facilities 

Irtdustriai  Surface  Coating:  Surface  Coating  of  Plastk:  Parts  for  Busi- 
ness Machines. 

Cak:iners  and  Dryers  in  Mineral  Industries  

Polymeric  Coatirtg  of  Sopporting  Substrates  Facilities  

MuoKipal  Solkl  Waste  Landfills 
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(viii)  Delegations  for  Shasta  County  Air  Quality  Management  District,  Siskiyou  County  Air  Pollution  Control  District. 
South  Coast  Air  Quality  Management  District,  and  Tehama  Coimty  Air  Pollution  Ckjntrol  District  are  showm  in  the 
following  table: 

DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  SHASTA  COUNTY  AlR  QUALITY  MANAGEMENT 

DISTRICT,  Siskiyou  County  Air  Pollution  Control  District,  South  Coast  Air  Quality  Management  Dis- 
trict, AND  Tehama  County  Air  Pollution  Control  District 
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NN 
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Subpart 


Air  pollutkm  control  agency 


Shasta  Coun- 
ty AQMD 


General  Provisions 

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17, 

1971. 
Electric  Utility  Steam  Generating  Units  Constructed  After  September 
18,  1978. 

lndustrial-Commercial-lnstitutk)nal  Steam  Generating  Units 

Small  Industrial  Steam  Generating  Units  

Incinerators  ••• 

Municipal  Waste  Combustors  ....„ 

Portland  Cement  Plants 

Hospital/Medkal/lnfectious  Waste  Incinerators  for  Whk:h  Construc- 
tion is  Commenced  After  June  20,  1996. 

Portland  Cement  Plants ••••• 

Nitric  AcW  Plants 

Sulfuric  Acid  Plants 

Hot  Mix  Asphalt  Facilities 

Petroleum  Refineries  

Storage  Vessels  for  Petroleum  Liquids  for  Whk:h  Construction,  Re- 
construction, or  Modifkatton  Commenced  After  June  11,  1973, 
and  Prior  to  May  19. 1978. 
Storage  Vessels  for  Petroleum  Liquids  for  Whk:h  Constmctk)n,  Re- 
construction, or  Modifkation  Commenced  After  May  18,  1978,  and 
Prior  to  July  23,  1984. 
Volatile  Organic  Liqukl  Storage  Vessels  (Including  Petroleum  LkiuW 
Storage  Vessels)  for  Which  Construction,  Reconstmctton,  or 
Modification  Commenced  After  July  23,  1984. 

Secondary  Lead  Smelters  

Secondary  Brass  and  Bronze  Productfon  Plants  

Primary  Emissions  from  Bask:  Oxygen  Process  Fumaces  for  Whk:h 

Construction  is  Commenced  After  June  1 1 ,  1973. 
Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Fa- 
cilities for  Whfch  Constmction  is  Commenced  After  January  20, 
1983. 

Sewage  Treatment  Plants  

Primary  Copper  Smelters  

Primary  Zinc  Smelters  

Primary  Lead  Smelters 

Primary  Aluminum  Reduction  Plants 

Phosphate  Fertilizer  Industry:  Wet  Process  Phosphoric  Ackl  Plants  .. 

Phosphate  Fertilizer  Industry:  Superphosphoric  Acid  Plants  

Phosphate  Fertilizer  Industry:  Diammonium  Pfiosphate  Plants 

Phosphate  Fertilizer  Industry:  Triple  Supeiphosphate  Plants 

Phosphate  Fertilizer  Industry:  Granular  Triple  Superphosphate  Stor- 
age Facilities. 

Coal  Preparatton  Plants 

Ferroaltoy  Productton  Facilities 

Steel  Plants:  Electric  Arc  Fumaces  Constmcted  After  October  21, 

1974  and  On  or  Before  August  17,  1983. 
Steel     Plants:     Electric     Arc     Fumaces     and     Argon-Oxygen 
DecartHJrization  Vessels  Constructed  After  August  7,  1983. 

Kraft  pulp  Mills  

Glass  Manufacturing  Plants 

Grain  Elevators  

Surface  Coating  of  Metal  Fumiture  ^ 

(Reserved) 

Stationary  Gas  Turbirws 

Lime  Manufacturing  Plants  -^ 

Lead-Ackj  Battery  Manufacturing  Plants  

Metallk:  Mineral  Processing  Plants 

Automobile  and  Light  Duty  Tmcks  Surface  Coating  Operatx>ns  

Phosphate  Rock  Plants  

Ammonium  Sulfate  Manufacture 

Graphk:  Arts  Industry:  PuWcatkwi  Rotogravure  Printing 
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Delegation  Status  for  New  Source  Performance  Standards  for  Shasta  County  Air  Quality  Management 
District,  Siskiyou  County  Air  Pollution  Control  District,  South  Coast  Air  Quality  Management  Dis- 
trict, and  Tehama  County  Air  Pollution  Control  District— Continued 
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Air  pollution  control  agency 
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ty AQMD 
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Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

Industrial  Surface  Coating:  Large  Appliances  

Metal  Coil  Surface  Coating 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture 

Equipment  Leaks  of  VOC  in  the  Synthetic  Organk:  Chemk^als  Manu- 
facturing Industry. 

Beverage  Can  Surface  Coating  Industry .'. 

Bulk  Gasoline  Terminals 

New  Residential  Wool  Heaters 

Rubber  Tire  Manufacturing  Industry 

(Reserved) 

Volatile  Organk:  Compounds  (VOC)  Emissions  from  the  Polymer 
Manufacturing  Industry. 

(Reserved) 

Flexible  Vinyl  and  Urethane  Coating  and  Printing  

Equipment  Leaks  of  VOC  in  Petroleum  Refineries 

Synthetk:  Fiber  Production  Facilities  

Volatile  Organk:  Compound  (VOC)  Emissions  From  the  Synthetic 
Organic  Chemical  Manufacturing  Industry  (SOCMI)  Air  Oxidation 
Unit  Processes. 

Petroleum  Dry  Cleaners 

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing 
Plants. 

Onshore  Natural  Gias  Processing:  SO2  Emissions  

(Reserved) 

Volatile  Organk:  Compound  (VOC)  Emissions  From  Synthetk:  Or- 
gank: Chemcal  Manufacturing  Industry  (SOCMI)  Distillation  Oper- 
atkxis. 

Nonmetallk:  Mineral  Processing  Plants 

Wool  Fiberglass  Insulation  Manufacturing  Plants 

VOC  Emisskxis  From  Petroleum  Refinery  Wastewater  Systems 

Volatile  Organk:  Compound  Emissions  from  Syntfratk:  Organk: 
Chemk»l  Manufacturing  Industry  (SOCMI)  Reactor  Processes 

MtignetK  Tape  Coating  Facilities  

Industrial  Surface  Coating:  Surface  Coating  of  Plastk:  Parts  for  Busi- 
ness Machines. 

Cakarwrs  and  Dryers  in  Mineral  Industries  

Polymeric  Coating  of  Supporting  Substrates  Facilities  

Munk:tpal  Sdkj  Waste  Landfills 
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(ix)  Delegations  for  Tuolumne  County  Air  Pollution  Control  District.  Ventuia  Cotmty  Air  Pollution  Control  District, 
and  Yolo-Souno  Air  Quality  Management  District  are  shown  in  the  follovnng  table: 

delegation  status  for  new  source  performance  standards  for  tuolumne  county  alr  poaution  control 
District.  Ventura  County  Air  Pollution  Control  District,  and  Yolo-Solano  Air  Quauty  Management 
District  i 


Subpart 

Air  pollutkxi  control  agency 
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AQMD 
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X 

D  

Da  

Fdesi-Fuel  Fired  Steam  Generators  Constructed  After  August  17. 1971  

Etodric  UIHity  Steam  Generating  Units  Constructed  After  September  18, 1978 

X 

Db  

DC 

E 

lndiistrial-Conimercial-lnstitutk)nal  Steam  Generating  Units 

Smel  Industrial  Steam  Generating  Units  

Incinerators 

X 

Ea 

Munkapal  Waste  Combustors 

Eb 

EC 

F  ..: 

Portland  Cement  Plants 

Ho6pital/Medical/lnfectkxis  Waste  Incinerators  for  Whk:h  Constructkm  is  Commenced 

After  June  20. 1996 
Poifand  CemerM  Plants „ 

G  

NMc  Add  Plants .^.. 

H  

SuNuric  Add  Plants „ 

1 

not  MK  Aspnan  racnues 

X 
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Delegation  Status  for  New  Source  Performance  Standards  for  Tuolumne  County  Air  Pollution  Control 
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District— Continued 


J 

K 


Ka 


Kb 


L  ... 

M  . 
N  . 

Na 


O  .. 
P  ... 
Q  .. 
R  .. 
S... 
T  ... 
U  .. 
V... 
W.. 
X... 
Y... 
Z... 
AA 


AAa 

SB  .. 
CC. 
DD  . 
EE  . 
FF.. 
GG 
HH  . 
KK  . 
LL  .. 
MM 
NN  . 
PP  . 
QQ 
RR  . 
SS  . 


UU  ... 
W  ... 
WW  . 
XX  ... 
AAA. 
BBB 
CCC 
DDD 


EEE  . 
FFF  . 
GGG 
HHH 
III  


JJJ.. 
KKK 


MMM 
NNN  . 


Subpart 


or 


Air  pollutkMi  control  agency 


Tuolumne 
County  APCD 


Ventura 
County  APCD 


Petroleum  Refineries  

Storage  Vessels  for  Petroleum  Lkjukls  for  Whteh  Constmctton,  Reconstructkw. 

Modifkatk>n  Commenced  After  June  1 1 ,  1973,  and  Prior  to  May  19,  1978. 
Storage  Vessels  for  Petroleum  Liquids  for  Whtoh  Constmction,  Reconstruction,  or 

Modifkatton  Commenced  After  May  18,  1978,  and  Prior  to  July  23,  1984. 
Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid  Storage  Ves- 
sels) for  Whk:h  Constructton,  Reconstruction,  or  Modificatwn  Commenced  After 
July  23,  1984. 

Secondary  Lead  Smelters 

Secondary  Brass  and  Bronze  Production  Plants 

Primary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Whfch  Constructkm  is 

Commenced  After  June  11,1 973. 
Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Facilities  for  Whtah 
Constmction  is  Commenced  After  January  20,  1983. 

Sewage  Treatment  Plants 

Primary  Copper  Smelters  - -•••" • 

Primary  Zinc  Smelters  ■ 

Primary  Lead  Smelters  

Primary  Aluminum  Reduction  Plants 

Phosphate  Fertilizer  Industry:  Wet  Process  Phosphoric  Acid  Plants 

Phosphate  Fertilizer  Industry:  Superphosphoric  Acid  Plants  

Phosphate  Fertilizer  Industry:  Diammonium  Phosphate  Plants 

Phosphate  Fertilizer  Industry:  Triple  Superphosphate  Plants 

Phosphate  Fertilizer  Industry:  Granular  Triple  Superphosphate  Storage  Facilities 

Coal  Preparation  Plants - 

Ferroalloy  Production  Facilities •" 

Steel  Plants:  Electric  Arc  Furnaces  Constnicted  After  October  21,  1974  and  On  or 

Before  August  17,  1983. 
Steel  Plants:  Electric  Arc  Furnaces  and  Argon-Oxygen  Decartjurization  Vessels  Con- 

•  staicted  After  August  7,  1983. 

Kraft  pulp  Mills  

Glass  Manufacturing  Plants 

Grain  Elevators ••— 

Surface  Coating  of  Metal  Fumiture 

(Reserved) 

Statk)nary  Gas  Turbines 

Lime  Manufacturing  Plants  

Lead-Ack)  Battery  Manufacturing  Plants 

Metallic  Mineral  Processing  Plants 

Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations 

Phosphate  Rock  Plants 

Ammonium  Sulfate  Manufacture 

Graphic  Arts  Industry:  Publication  Rotogravure  Printing 

Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

hidustrial  Surface  Coating:  Large  Appliances  

Metal  Coil  Surface  Coating 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture 

Equipment  Leaks  of  VOC  in  the  Synthetk:  Organk:  Chemkals  Manufactunng  Industry 

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals 

New  Residential  Wool  Heaters 

Rubber  Tire  Manufacturing  Industry 

(RssGrvGd) 

Volatile  Organk:  Compounds  (VOC)  Emissions  from  the  Polymer  Manufacturing  In- 
dustry. 

(Reserved) 

Flexible  Vinyl  and  Urethane  Coating  and  Printing 

Equipment  Leaks  of  VOC  in  Petroleum  Refineries ■ 

Synthetic  Fiber  Production  Facilities  

Volatile  Organic  Compound  (VOC)  Emissions  From  the  Synthetic  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  Air  Oxidation  Unit  Processes. 

Petroleum  Dry  Cleaners  

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants 

Onshore  Natural  Gas  Processing:  S02  Emisstons 

(Reserved)  ^  -..     ; . 

Volatile  Organk:  Compound  (VOC)  Emisstons  From  Synthetk:  Organic  Chemical 
Manufacturing  Industry  (SOCMI)  Distillatton  Operations. 


X 
X 

X 

X 


X 
X 
X 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 

X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 

X 
X 


X 
X 
X 
X 

X 
X 
X 


Yok>-So(ano 
AQMD 


X 
X 


I? 1 ^_i  n. 
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Subpart 


Air  pollution  control  agency 


Tuolumne 
County  APCD 


Ventura 
County  APCD 


Yolo-Solano 
AQMD 


ooo 
ppp . 

QQQ 
RRR 

SSS. 


UUU  .. 
VW  ... 
WWW 


Nonmetallic  Mineral  Processing  Plants  

Wool  Fiberglass  Insulation  ManiBacturing  Plants  

VOC  Emissions  From  Petroleum  Refinery  Wastewater  Systems 

Volatile  Organic  Compound  Emissions  from  Synthetic  Organic  Chemical  Manufac- 
turing Industry  (SOCMI)  Reactor  Processes. 

Magnetic  Tape  Coating  Facilities  

Industrial  Surface  Coating:  Surface <:oating  of  Plastic  Parts  for  Business  Machines  ... 

Calciners  and  Dryers  in  Mineral  Industries  

Polymeric  Coating  of  Supporting  Sut)strates  Facilities 

Municipal  Solid  Waste  Landfills 


X 
X 
X 
X 

X 
X 
X 
X 
X 


(3)  Hawaii.  The  following  table  identifies  delegations  as  of  June  15,  2001: 

Delegation  Status  for  New  Source  Performance  Standards  for  Hawaii 


Subpart 


Hawaii 


A  .... 
D  ... 
Da  . 
Db  . 
Do  . 
E  .... 
Ea  . 
Eb  . 
Ec  . 
F  ... 
G... 
H  ... 

I 

J 

K  ... 

Ka  . 

Kb  . 

L 

M... 
N  ... 
Na  . 

O... 
P  ... 
Q... 
R  ... 
S  ... 
T  ... 
U  ... 

V  ... 
W  .. 
X  ... 

Y  „. 
Z  ... 

aa. 

AAa 

BB. 

CC 

DO 

EE  . 

FF  . 

GG 

HH 

KK  . 

LL.. 


General  Provisions 

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17,  1971  

Electric  Utility  Steam  Generating  Units  Constructed  After  September  18,  1978 

Industrial-Commercial-lnstitutional  Steam  Generating  Units 

Small  Industrial  Steam  Generating  Units 

Incinerators * 


Municipal  Waste  Combustors 

Portland  Cement  Plants 

Hospital/Medical/lnfectious  Waste  Incinerators  for  Which  Construction  is  Commenced  After  June  20, 1996 

Portland  Cement  Plants 

Nitric  Add  Plants 

Sulfuric  Acid  Plants 

Hot  Mix  Asphalt  Facilities 

Petroleum  Refineries 

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstruction,  or  Modification  Commenced  After 
June  11,  1973,  and  Prior  to  May  19,  1978 

Storage  Vessels  for  Petroleum  Liquids  for  Which  Construction,  Reconstruction,  or  Modification  Commenced  After 
May  18.  1978,  and  Prior  to  July  23,  1984. 

Volatile  Organic  Liquid  Storage  Vessels  (Including  Petroleum  Liquid  Storage  Vessels)  for  Which  Construction,  Re- 
construction, or  Modification  Commenced  After  July  23,  1984. 

Secondary  Lead  Smelters 

Secondary  Brass  and  Bronze  Production  Plants 

Primary  Emissions  from  Basic  Oxygen  Process  Furnaces  for  Which  Construction  is  Commenced  After  June  11,  1973 

Secondary  Emissions  from  Basic  Oxygen  Process  Steelmaking  Facilities  for  Which  Construction  is  Commenced 
After  January  20,  1983 

Sewage  Treatment  Plarrts 

Primary  Copper  Smelters 

Primary  Zinc  Smelters 

Primary  Lead  Smelters 

Primary  Aluminum  Reduction  Plants 

Ptwsphate  Fertilizer  Industry:  Wet  Process  Phosphoric  Acid  Plants 

Ptwsphate  Fertilizer  Industry:  Superphosphoric  Acid  Plants 

Ptiosphate  Fertilizer  Industry:  Diammonium  Phosphate  Plants 

Ptiosphate  Fertilizer  Industry:  Triple  Superphosptiate  Plants 

Phosphate  Fertilizer  Industry:  Granular  Triple  Superphosphate  Storage  Facilities 

Coal  Preparatipn  Plants 

Ferroalloy  Production  Facilities 

Steel  Plants:  Electric  Arc  Furnaces  Constructed  After  October  21.  1974  and  On  or  Before  August  17, 1983  

Steel  Plants:  Electric  Arc  Furnaces  and  Argon-Oxygen  Decartxjrization  Vessels  Constructed  After  August  7, 1983  .... 

Kraft  pulp  Mills 

Glass  Manufacturing  Plants 

Grain  Elevators 

Surface  Coating  of  Metal  Fumiture 

(Reserved) 

Stationary  Gas  Turbines ». 

Lime  Manufacturing  Plants 

Lead-Add  Battery  Manufacturing  Plants 

Metallic  Mineral  Processing  Plants 

Aulomobite  and  Light  Duty  Trucks  Surface  Coating  Operations 


X 
X 
X 
X 
X 
X 
X 
X 


X 
X 


X 
X 


X 
X 
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DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  HAWAII— Continued 


NN 
PP  . 
QQ 
RR 
SS. 


UU  ... 
W  .... 
WW  .. 
XX  . ... 
AAA  : 
BBB  . 
CCC  . 
DDD  . 
EEE  . 
FFF  .. 
GGG 
HHH  . 
Ill 


Subpart 


Hawaii 


JJJ  . 
KKK 


NNN  . 

OOO 
PPP  . 
QQQ 
RRR 

SSS 


UUU  ... 
VW  ... 
WWW 


Phosphate  Rock  Plants 

Ammonium  Sulfate  Manufacture 

Graphic  Arts  Industry:  Publrcation  Rotogravure  Printing 

Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations 

Industrial  Surface  Coating:  Large  Appliances 

Metal  Coil  Surface  Coating 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture 

Equipment  Leaks  of  VOC  in  the  Synthetw  Organic  Chemicals  Manufacturing  Industry  

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals ; 

New  Residential  Wool  Heaters 
Rubber  Tire  Manufacturing  Industry 

Volatile  Organk:  Compounds  (VOC)  Emisswns  from  the  Polymer  Manufacturing  Industry 

(Reserved) 

Flexible  Vinyl  and  Urethane  Coating  and  Printing 

Equipment  Leaks  of  VOC  in  Petroleum  Refineries •; — 

Synthetk:  Fiber  Production  Fadlities  ,^  .^„,  icrw^uiv 

Volatile  Organw  Compound  (VOC)  Emisswns  From  the  Synthetic  Organic  Chemical  Manutactunng  Industry  (SOCMI) 

Air  Oxkiation  Unit  Processes 

Petroleum  Dry  Cteaners 

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants 

Onshore  Natural  Gas  Processing:  SO2  Emisswns 

f  Reserved^ 

Volatile  Organk:  Compound  (VOC)  Emisstons  From  Synthetk:  Organk:  Chemteal  Manufacturing  Industry  (SOCMI) 

Distillatkm  OperatkMis. 

NonmetaHe  Mineral  Processing  Plants 

Wool  Fiberglass  Insulation  Manufacturing  Plants 

VOC  Emisstons  From  Petroleum  Refinery  Wastewater  Systents  ■■■-  ;,;:^i,;:"D'  li." 

Volatite  Organk:  Compound  Emisstons  from  Synthetk:  Organk:  Chemtoal  Manutactunng  Industry  (SOCMI)  Reactor 

Processes 
Magnetic  Tape  Coating  Fadlities 
Industrial  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Business  Machines 

Catoiners  and  Dryers  in  Mineral  hKlustries - 

Polymeric  Coating  of  Supporting  Substrates  Facilities - 

Muntoipal  SolW  Waste  Landfills . 


X 
X 
X 


X 
X 
X 


X 
X 


(4)  Nevada.  The  following  table  identifies  delegations  as  of  June  15,  2001: 

DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  NEVADA 


A.. 

D  . 

Da 

Db 

Do 

E.. 

Ea 

Eb 

Ec 

F., 
G 
H 
I  .. 
J  . 
K. 

Ka 

Kb 

L. 
M 

■  N 


(Xontktsii  Provisions 

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17,  1971  

Electric  Utility  Steam  Generating  Units  Constmcted  After  September  18, 1978 

Industrial-Cornmercial-lnstitutional  Steam  Generating  Units 
Smal  Industrial  Steam  Generating  Units 

Indnerators  

Municipal  Waste  Combustors 

Portiand  Cement  Plants  .  

Hospital/Medical/lnfectious  Waste  Indnerators  for  Whtoh  Constmction  is  Comritenced 

After  June  20,  1996 

Portland  Cement  Plants v 

Nitric  Add  Plants ' 

Sulfuric  Add  Plants 

Hot  Mix  Asphalt  Facilities 

Petroleum  Refineries 

Storage  Vessels  for  Petroleum  Lk)wds  for  Which  ConstnKtton,  Reconstruction,  or 
ModMcation  Commenced  Alter  June  11, 1973,  and  Prior  to  May  19, 1978. 

Storage  Vessels  for  Petroleum  Lk^uds  for  Whtoh  Constnxrtton,  Reconstmction,  or 
Modification  Commenced  After  May  18,  1978,  and  Prior  to  July  23, 1984. 

Volatite  Or^nc  Liquto  Storage  Vessels  (Inctodtog  Petroteum  Lk)uto  Storage  Ves- 
sels) for  WNch  Conslnjctton,  Reconstmction.  or  ModHfcation  Commenced  After 
July  23, 1984. 

Secondary  Lead  Smelters  

Secondary  Brass  and  Bronze  Production  Plants _ •" 

Primary  Emisstons  from  Basto  Oxygen  Process  Furnaces  for  Whk*  Constnicfcon  is 
Commenced  After  June  11, 1973. 


Air  pollution  control  agency 


X 
X 
X 


X 
X 
X 
X 
X 
X 


Clart(  County 


X 
X 


X 
X 
X 


X 
X 
X 


Washoe 
County 


X 
X 


X 
X 
X 
X 
X 
X 


X 
X 
X 


V  V      1  «■• 


■*  A       nrxnn  f  Ti-^^-^^^^^    Di«1a«i 
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Subpart 


Air  pollution  control  agency 


Nevada  DEP 


Clark  County 


Washoe 
County 


Na  .. 

O  .... 

P 

O  .... 
R  .... 

S 

T 

U  

V 

W 

X 

Y 

Z 

AA  .. 

AAa 

BB  .. 
CC.. 
DO.. 
EE  .. 
FF... 
GG  . 
HH  f 
KK  .. 
LL  ... 
MM  . 
NN  .. 
PP  .. 
QQ  . 
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SS  .. 
TT... 
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XX  .. 
AAA 
B88 
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GGG 
HHH 
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JJJ.. 
KKK 


NNN  . 

000. 
PPP.. 
QQQ. 
RRR  . 

SSS.. 
TTT  .. 
UUU  . 
VW  .. 
WWW 


Secondary  Eniissions  from  Basic  Oxygen  Process  Steeimaking-Facillties  for  Whk:h 
Constructkm  is  Commenced  After  January  20,  1983. 

Sewage  Treatment  Plants  

Primary  Copper  Smelters  

Primary  Zinc  Smelters  ; 

Primary  Lead  Smelters  

Primary  Aluminum  Reductkm  Plants 

Pfiosphate  Fertilizer  Industry:  Wet  Process  Phosphoric  Ackl  Plants 

Phosphate  Fertilizer  Industry:  Superphosphoric  Acid  Plants  

Phosphate  Fertilizer  Industry:  Diammonium  Phosphate  Plants 

Pfiosphate  Fertilizer  Industry:  Triple  Superphospfiate  Plants 

Phospfiate  Fertilizer  industry:  Granular  Triple  Superpf)osphate  Storage  Facilities 

Coal  Preparation  Plants , 

FerroaOoy  Production  Facilities 

Steel  Plants:  Electric  Arc  Furnaces  Constructed  After  October  21,  1974  and  On  or 
Before  August  17,  1983. 

Steel  Plants:  Electrw  Arc  Furnaces  and  Argon-Oxygen  Decarburization  Vessels  Con- 
structed After  August  7,  1983. 

Kraft  pulp  Mills 

Glass  Manufacturing  Plants 

Grain  Elevators 

Surface  Coating  of  Mdtal  Furniture  

(Reserved) 

Statiortary  Gas  Tuibines 

Lime  Manufacturing  Plants  

Lead-Acid  Battery  MarHjfacturing  Plants  

MetallK  Mineral  Processing  Plants 

Automobile  and  Light  Duty  Trucks  Surface  Coating  Operations  

Phosphate  Rock  Plants  

Ammisnium  Sulfate  Manufacture 

Graphic  Arts  Industry:  Publnation  Rotogravure  Printing 

Pressure  Sensitive  Tape  and  Label  Surface  Coating  Operations  

Industrial  Surface  Coating:  Large  Appliances ;. 

Metal  Coil  Surface  Coating 

Asphalt  Processing  and  Asphalt  Roofing  Manufacture 

Equipment  Leaks  of  VOC  in  tfie  Synthetic  Organk:  Chemk:als  Manufacturing  Industry 

Beverage  Can  Surface  Coating  Industry 

Bulk  Gasoline  Terminals 

New  Resklential  Wool  Heaters 

Rubber  Tire  Manufacturing  Industry 

((Reserved) 

Volatile  Organk:  Compounds  (VOC)  Emissnns  from  the  Polymer  Manufecturing  In- 
dustry 

(Reserved) 

Ftexibte  Vinyl  and  Urethane  Coating  and  Printing  

Equipment  Leaks  of  VOC  in  Petroleum  Refineries 

Synltwtic  Ftoer  Production  FsK^ilities  

Volatile  Organk:  Compound  (VOC)  Emisskxts  From  the  Synthetic  Orgarac  CheriHcal 
Manufacturing  Industry  (SOCMI)  Air  OxkJation  Unit  Processes 

Petroleum  Dry  Cleaners 

Equipment  Leaks  of  VOC  From  Onshore  Natural  Gas  Processing  Plants 

Onshore  Itatural  Gas  Processing:  S02  Emissk)ns 

(Resent 

Volatile  Organk:  Compound  (VOC)  Emisskms  From  Synthetic  Orgarac  Chemk:al 
Manufacturing  Industry  (SOCMI)  Distillation  Operations 

Norwnetallk:  Mineral  Processing  Plants 

Wool  Rberglass  Insulation  Manufacturing  Plants  

VOC  Emissk)ns  From  Petroleum  Refinery  Wastewater  Systems 

Volatile  Organk:  Compound  Emissions  from  Synttietic  Organk:  Chemk»l  Manufac- 
turing Industry  (SOCMI)  Reactor  Processes 

Magnetic  Tape  Coating  Facilities 

Industrial  Surface  Coating:  Surface  Coating  of  Plastic  Parts  for  Business  Machines 

Caldners  and  Dryers  in  Mineral  Industiies 

Polymeric  Coating  of  Supporting  Substrates  Facilities 

MunKipal  Solid  Waste  Landfills 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
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X 
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X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 


X 
X 


(5)  Guam.  The  following  table  identifies  delegations  as  of  Jiine  15,  2001: 
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A  . 
D  . 
Da 
Db 
DC 
E  . 
Ea 
Eb 
Ec 
F  . 
G  . 
H  . 
1... 
J  ., 
K 


Subpart 


General  Provistons ■ 

Fossil-Fuel  Fired  Steam  Generators  Constructed  After  August  17,  1971 

Electric  Utility  Steam  Generating  Units  Constructed  After  September  18,  1978. 

Industrial-Commercial-lnstitutional  Steam  Generating  Units. 

Small  Industrial  Steam  Generating  Units. 

Incinerators.  - 

Munk:ipal  Waste  Combustors. 

Portland  Cement  Plants. 

Hospital/Medteal/lnfectious  Waste  Incinerators  for  Which  Construction  is  Commenced  After  June  20,  1996. 

Portland  Cement  Plants. 

Nitric  AcW  Plants. 

Sulfuric  AckJ  Plants. 

Hot  Mix  Asphalt  Facilities -.• •.- 

Ort f folo  11  tn  RsftflfiriGS  .•••••• 

storage  Vessels  for  Petroleum  Lkjukls  for  Whteh  Constmction,  Reconstructton,  or  Modificatkxi  Commenced  After 
June  11,  1973.  and  Prior  to  May  19,  1978.  


Guam 


X 
X 


X 
X 
X 


PART  61 —[AMENDED] 

1.  The  authority  citation  for  part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  A— General  Provieione 

2.  Section  61.04  is  amended: 

a.  In  paragraph  (a)  by  revising  the 
address  for  "Region  DC". 

b.  By  revising  paragraph  (b)(D). 

c.  By  revising  paragraph  (b)(F). 

d.  By  revising  paragraph  Cb)(M). 

e.  By  revising  paragraph  (b)(DD). 

f.  By  adding  paragraph  (b)(AAA). 

g.  By  adding  paragraph  (b)(DDp). 
h.  By  adding  paragraph  (b)(EEE). 
i.  By  adding  paragraph  (c)(9). 

Hie  revisions  and  additions  read  as 
follows: 

161.04    AddTMS. 

(a)*  •  • 

R^on  DC  (American  Samoa,  Arizona, 
CaUfomia,  Guam,  Hawaii,  Nevada),  Director, 
Air  Division,  U.S.  Environmental  Protection 
Agency,  75  Hawthorne  Street,  San  Francisco, 
CA  94105. 
•         •         •         •         * 

Cb)  •  •  * 

(D)  Arizona: 
Arizona  Department  of  Environmental 

Quality,  Office  o£  Air  Quality,  P.O.  Box 

600,  Phoenix,  AZ  85001-0600 
Maricopa  County  Air  Pollution  Control,  2406 

S.  24th  Street.  Suite  E-214,  Phoenix,  AZ 

85034 
Pima  County  Department  of  Environmental 

Quality,  130  West  Congress  Street,  3rd 

Floor,  Tucson,  AZ  85701-1317 
Pinal  County  Air  Quality  Control  District. 

Building  F,  31  North  Pinal  Street,  Florence, 

AZ  85232 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
(c)(9)  of  this  section. 


(F)  California: 


Amador  County  Air  Pollution  Control 

District,  500  Argonaut  Lane,  Jackson,  CA 

95642 
Antelope  Valley  Air  Pollution  Control 

District.  43301  Division  Street,  Suite  206, 

P.O.  Box  4409.  Lancaster,  CA  93539-4409 
Bay  Area  Air  Quality  Management  District, 

939  Ellis  Street,  San  Francisco.  CA  94l09 
Butte  County  Air  Pollution  Control  District. 

2525  Etominic  Drive,  Suite  J.  Chico,  CA 

95928-7184 
Calaveras  County  Air  Pollution  Control 

District.  891  Mountain  Ranch  Rd.,  San 

Andreas,  CA  95249 
Colusa  County  Air  Pollution  Control  District, 

100  Sunrise  Blvd..  Suite  F,  Colusa,  CA 

95932-3246 
El  Dorado  County  Air  Pollution  Control 

District,  2850  Fairlane  Court,  Bldg.  C. 

Placerville.  CA  95667-4100 
Feather  River  Air  Quality  Management 

District,  938  14th  Street.  Marysville,  CA 

95901-4149 
Gleim  County  Air  Pollution  Control  District, 

720  N.  Colusa  Street.  P.O.  Box  351, 

Willows,  CA  95988-0351 
Qeat  Basin  Unified  Air  PollutitHi  Control 

District,  157  Short  Street.  Suite  6.  Bishop. 

CA  93514-3537 
Imperial  Coimty  Air  Pollution  Control 

District,  150  South  Ninth  Street.  El  Centro, 

CA  92243-2801 
Kern  County  Air  Pollution  Control  District 

(Southeast  Desert],  2700  M.  Street,  Suite 

302.  Bakersfield.  CA  93301-2370 
Lake  Coimty  Air  Quality  Management 

District.  885  Lakeport  Blvd.,  Lakeport,  CA 

95453-5405 
Lassen  County  Air  Pollution  Control  District, 

175  Russell  Avenue,  Susanville,  CA 

96130-4215 
Mariposa  County  Air  Pollution  Control 

District,  P.O.  Box  5.  Mariposa.  CA  95338 
Mendocino  County  Air  Pollution  Control 

District.  306  E.  Gobbi  Street,  Ukiah,  CA 

95482-5511 
Modoc  County  Air  Pollution  Control  District, 

202  W.  4th  Street,  Alturas,  CA  96101-3915 
Mojave  Desert  Air  Quality  Management 

District,  14306  Part  Avenue.  Victorville. 

CA  92392-2310 
Monterey  Bay  Unified  Air  Pollution  Control 

District.  24580  Silver  Cloud  Ct..  Monterey. 

CA  93940-6536 


North  Coast  Unified  Air  Pollution  Control 
District,  2300  Myrtle  Avenue,  Eureka,  CA 
95501-3327 
Northern  Sierra  Air  Quality  Manageiftent 

District,  200  Litton  Drive.  P.O.  Box  2509. 

Grass  Valley,  CA  95945-2509 
Northern  Sonoma  County  Air  Pollution 

Control  District,  150  Matheson  Street, 

Healdsburg.  CA  95448-4908 
Placer  County  Air  Pollution  Control  District. 

DeWitt  Center,  11464  "B"  Avenue. 

Auburn,  CA  95603-2603 
Sacramento  Metropolitan  Air  Quality 

Management  District,  777  12th  Street. 

Third  Floor,  Sacramento,  CA  95814-1908 
San  Diego  County  Air  Pollution  Control 

District,  9150  Chesapeake  Drive.  San 

Diego.  CA  92123-1096 
San  Joaquin  Valley  Unified  Air  Pollution 

Control  District,  1999  Tuolumne  Street, 

1990  E.  Gettysburg,  Fresno.  CA  93726 
San  Luis  Obispo  County  Air  Pollution 

Control  District,  3433  Roberto  Court,  S«[» 

Luis  Obispo.  CA  93401-7126 
Santa  Barbara  Coimty  Air  Pollution  Control 

District.  26  Castilian.  Drive,  B-23,  GoleU. 

CA  93117-3027 
Shasta  County  Air  Quality  Management 

District,  1855  Placer  Street,  Suite  101, 

Redding,  CA  96001-1759 
Siskiyou  County  Air  Pollution  Control  . 

District.  525  So.  Foothill  Drive,  Yreka.  CA 

96097-3036 
South  Coast  Air  Quality  Management 

District.  21865  E.  Copley  Drive.  Diamond 

Bar.  CA  91765-4182 
Tehama  County  Air  Pollution  Control 

District,  P.O.  Box  38  (1750  Walnut  Street). 

Red  Bluff.  CA  96080-0038 
Tuolumne  County  Air  Pollution  Control 

District.  2  South  Green  Street.  Sonora.  CA 

95370-4618 
Ventura  County  Air  Pollution  Control 

District,  669  County  Square  Drive.  Ventura. 

CA  93003-5417 
Yolo-Solano  Air  Quality  Management 

District.  1947  Galileo  Ct.,  Suite  103.  Davis, 

CA  95616-4882 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
(c)(9)  of  this  section. 

'  (M)  Hawaii: 
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Hawaii  Stale  Agency,  Clean  Air  Branch,  919 
Ala  Moana  Blvd.,  3rd  Floor,  Post  Office 
Box  3378,  Honolulu  HI,  96814 
Note:  For  tables  listing  the  delegation 

status  of  agencies  in  Region  IX,  see  paragraph 

(c)(9)  of  this  section.  , 

*         *         *         *      .  • 
(DD)  Nevada: 

Nevada  State  Agency,  Air  Pollution  Control, 
Bureau  of  Air  Quality /Division  of 
Environmental  Protection,  333  West  Nye 
Lane.  Carson  City,  NV  89710 

Clark  County  Department  of  Aii  Quality 
Management,  500  S.  Grand  Central 
Parkway,  First  floor.  Las  Vegas,  NV  89155- 
1776 

Washoe  County  Air  Pollution  Oontrol, 
Washoe  County  District  Air  Quality 
Management,  P.O.  Box  11130, 1001  E. 
Ninth  Street,  Reno.  NV  89520 


Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  DC,  see  paragraph 
(c)(9)  of  this  section. 

***** 

(AAA)  Territory  of  Guam:  Guam 
Environmental  Protection  Agency,  Post 
Office  Box  2999,  Agana,  Guam  96910. 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
{c)(9)  of  this  section. 
***** 

(DDD)  American  Samoa  Environmental 
Protection  Agency,  Pago  Pago,  American 
Samoa  96799. 

Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IS,  see  paragraph 
(d)  of  this  section. 

(EEE)  Commonwealth  of  the  Northern 
Mariana  Islands,  Division  of  Environmental 
Quality,  P.O.  Box  1304,  Saipan,  MP  96950. 


Note:  For  tables  listing  the  delegation 
status  of  agencies  in  Region  IX,  see  paragraph 
(d)  of  this  section. 


(c)  *  *   * 

(9)  The  following  tables  list  the 
specific  Part  61  standards  that  have 
been  delegated  unchanged  to  the  air 
pollution  control  agencies  in  Region  IX. 
The  (X)  symbol  is  used  to  indicate  each 
standard  that  has  been  delegated.  The 
following  provisions  of  this  subpart  are 
not  delegated:  §§  61.04(b),  61.04(c), 
61.05(c),  61.11,  61.12(d),  61.13(h)(l)(ii). 
61.14(d),  61.14(g)(l)(ii),  and  61.16. 

(i)  Arizona.  The  following  table 
identifies  delegations  as  of  June  15, 
2001: 


Delegation  Status  for  Part  61  Standards  for  Arizona 


Subpart 


Air  ponufcn  oontrol  agency 


Arizona  DEO 


Maricopa 
County 


Pima  County 


Fmal  County 


A 

B  .: 

C 

0 

E 

F  

G 

H 

I 

J 

K 

L 

M 

N 

O 

P  

'Q 

R 

S 

T 

u 

V 

w 

X  

Y  

Z-AA.. 

BB 

CC-EE 
FF  


General  Provisions  .1 

Radon  Emissions  From  Underground  Uranium. 

BeryKum  

BeryMum  Rocket  Motor  Firing  

Meicuiy - 

Vinyl  Chloride 

(Reserved). 

Emissions  of  RadiofHidides  Other  Than  Radon  From  Department  of 

Eneigy  Facilities. 
Radk)nuclide  Emissions  From  Federal  Facilities  Other  Than  Nudear 

Regulalofy  Commission  Licensees  and  Not  Covered  t>y  Subpart 

H. 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene  

RadtonucMe  Emisskins  From  Elemental  PhosptK>rus  Plants 

Benzene  Emissnns  Irom  Coke  By-Product  Recovery  Plants 

ASOeSMS  - 

Inorganic  Arsenc  Emissnns  From  Glass  Manufacturing  Plants  

Inorganic  Arsenic  Emissrans  From  Primary  Copper  Smelters 

Inorganic  Arsenic  Emisskxis  From  Arseruc  Trioxkle  and  MetalKc  Ar- 

senK  Productkxi  Facilities. 
Radon  Emissk>ns  From  Department  of  Energy  Facilities. 
Radon  Emisskins  From  Phosphogypsum  Stacks. 
(Reserved). 

Radon  Emisskxis  From  the  Disposal  of  Uranium  Mill  Tailings. 
(Reserved). 

Equipment  Leaks  (Fugitive  Emisskm  Sources) 

Radon  Emisskxis  From  Operating  Mill  Tailings 
(Reserved). 

Benn&ne  Emisskxis  From  Benzene  Storage  Vessels 

(Reserved). 

Benzene  Emisskxis  From  Benzene  Transfer  Operatkxis 

(Resen«d). 

Benzene  Waste  Operatkxis 


X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 
X 
X 


X 
X 
X 
X 
X 


X 
X 


X 
X 
X 
X 


X 
X 
X 


X 
X 

X 


X 
X 
X 


X 
X 
X 


(ii)  California.  The  following  tables  identify  delegations  for  each  of  the  local  air  pollution  control  agencies  of  California. 

(A)  Delegations  for  Amador  County  Air  Pollution  Control  District,  Antelope  Valley  Air  Pollution  Control  District, 
Bay  Area  Air  Quality  Management  District,  and  Butte  Coimty  Air  Pollution  Control  District  aie  shown  in  the  following 
table: 


/VT-1         j^rv        KT. 


n    I  X  e I 


to  /n __-_J     D..I_. 
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DELEGATION  STATUS  FOR  PART  61  STANDARDS  FOR  AMADOR  COUNTY  APCD,  ANTELOPE  VALLEY  APCD,  BAY  AREA 

AQMD,  AND  BuTTE  County  AQMD 


A 
B 

c 

D 

E 
F 
G 
H 


Subpart 


Air  pollutkxi  control  agency 


J. 

K 

L. 

M 

N 

O 

P 


Q 

R 

S  

T  

U  

V  

W  

X  

Y  

Z-AA  ... 

BB 

CC-EE 
FF  


General  Provisions. 

Radon  Emissions  From  Underground  Uranium. 

Beryllium. 

Beryllium  Rocket  Motor  Firing. 

Mercury. 

Vinyl  Chloride. 

Emissions  of  Radionuclides  Other  Than  Radon  From  Department  of 
Energy  Facilities. 

RadtonuclWe  Emissions  From  Federal  Facilities  Other  Than  Nuclear 
Regulatory  Commission  Lk»nsees  and  Not  Covered  by  Subpart 
H. 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene. 

Radkxiuclkle  Emisskxis  From  Elemental  Phosphoms  Plants. 

Benzene  Emissions  from  Coke  By-Product  Recovery  Plants 

Asbestos  

Inorgank;  Arsenk:  Emisskxis  From  Glass  Manufacturing  Plants. 

Inorgank:  Arsenk:  Emisskjns  From  Primary  Copper  Smelters. 

Inorganic  Arsenic  Emissrons  From  Arsenk:  Trioxide  and  Metallic  Ar- 
senk: Production  Facilities. 

Radon  Emissions  From  Department  of  Energy  Facilities. 

Radon  Emissions  From  Phosphogypsum  Stacks. 

(Reserve). 

Radon  Emissions  From  the  Disposal  of  Uranium  Mill  Tailings. 

(Reserved). 

Equipment  Leaks  (Fugitive  Emission  Sources). 

Radon  Emisskxis  From  Operating  Mill  Tailings. 

(Reserved). 

Benzene  Emisstons  From  Benzene  Storage  Vessels 

(Reserved). 

Benzene  Emissions  From  Benzene  Transfer  Operations 

(Reserved). 

Benzene  Waste  Operations ■■••• 


Amador 
County  APCD 


Antetope  Val- 
ley APCD 


Bay  Area 
AQMD 


Butte  County 
AQMD 


X 
X 


X 
X 

X 


(C)  dIEoL  for  Glenn  County  Air  Pollution  Control  District,  Great  Basin  Unified  Air  Pollution  Confrol  District 
Imperial  Sty  Air  Pollution  Control  District,  and  Kern  County  Air  Pollution  Control  District  are  shown  in  the  following 
table: 
DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  GLENN  COUNTY  APCD,  GREAT  BASIN  UNIFIED 

APCD,  IMPERIAL  County  APCD,  and  Kern  County  APCD 


A 

B 
C 
D 

E 
F 
G 
H 


J.. 

K 

L.. 

M. 

N 

O 

P 

Q 
R 


Subpart 


General  Proviskxis 

Radon  Emissions  From  Underground  Uranium 

Beryllium ■ .- 

Beryllium  Rocket  Motor  Firing 

Mercury  ^ ^ 

Vinyl  Chtoride 

(Reserved). 

Emisskxis  of  RadkxiucBdes  Other  Than  Radon  From  Department  of 

Energy  Facilities. 
Radionuclide  Emisskxis  From  Federal  Facilities  Other  Than  Nuclear 

Regulatory  Commisskxi  Liqensees  and  Not  Covered  by  Subpart  H 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene 

Radtonudkle  Emissions  From  Elemental  Phosphoms  Plants. 
Benzene  Emissions  From  Coke  By-Product  Recovery  Plants. 

AohQstOS   

Inorgank:  Arsenk;  Emisskms  From  Glass  Manufacturing  Plants  

Inorgank:  Arsenk:  Emisskxis  From  Primary  Copper  Smelters 

Inorgank:  Arsenk:  Emisskxis  From  Arsenk:  Trioxkle  and  Metallk:  Ar- 
senk: Productkxi  Fadlities. 
Radon  Emisskxis  From  Department  of  Energy  Facilities. 
Radon  Emisskxis  From  Phosphogypsum  Stacks. 


Air  pollutkxi  control  agency 


Glenn  County 
APCD 


Great  Basin 
Unified  APCD 


Imperial 
County  APCD 


Kem  County 
APCD 


X 
X 
X 
X 


X 
X 
X 
X 
X 
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Delegation  Status  for  New  Source  Performance  Standards  for  Glenn  County  APCD,  Great  Basin  Unified 

APCD,  Imperial  County  APCD,  and  Kern  County  APCD— Continued 


Subpart 


Air  pollution  control  agency 


Glenn  County 
APCD 


Great  Basin 
Unified  APCD 


Imperial 
County  APCD 


Kem  County 
APCD 


S  

T  ...;..... 

U 

V  

w 

X  

y  ........ 

Z-AA  ... 

BB 

CC-EE 
FF  


(Reserved) 

Radon  Emissions  From  the  Disposal  of  Uranium  Mill  Tailings. 

(Reserved). 

Equipment  Leaks  (Fugitive  Emission  Sources) 

Radon  emissions  From  Operating  Mill  Tailings. 
(Reserved). 

Benzene  Emissions  From  Benzene  Storage  Vessels 

(Reserved). 

Benzene  Emissions  From  Benzene  Transfer  Operations 

(Reserved). 

Benzene  Waste  Operations 


X 
X 
X 


(D)  [Reserved]        -1 

(E)  Delegations  for  Modoc  County  Air  Pollution  Control  District,  Mojave  Desert  Air  Quality  Management  District, 
Monterey  Bay  Unified  Air  Pollution  Control  District,  and  North  Coast  Unified  Air  Pollution  Control  District  are  shown 
in  the  following  table: 

DELEGATION  STATUS  FOR   PART  61    STANDARDS  FOR  MODOC  COUNTY  AlR  POLLUTION  CONTROL  DISTRICT,   MOJAVE 

DESERT  Air  Quality  Management  District,  Monterey  Bay  Unified  Air  Pollution  Control  District,  and 
North  Coast  Unified  Air  Pollution  Control  District 


Subpart 


Air  pollution  control  agency 


Modoc  Coun- 
ty APCD 


Mojave 
Desert  AQMD 


Monterey  Bay 
Unified  APCD 


North  Coast 
Unified 
AQMD 


A  

B  

C 

D 

E  

F  

G 

H 

I 

J 

K  

L 

M 

N 

O 

P 

O 

R 

S 

T  

U 

V 

W  

X  

Y  

Z-AA.. 

BB 

CC-EE 
FF 


General  Provisions 

Radon  Emissions  From  Underground  Uranium. 

Beryllium  

Beryllium  Rocket  Motor  Firing  

Mercury  ...i 

Vinyl  Chtoride , 

(Reserved)  I 

Emissions  of  Radkinudkles  Otfier  Than  Radon  From  Department  of 
Energy  Facilities 

RadkXHKiide  Emissions  From  Federal  Facilities  Other  Than  Nuclear 
Rugulatory  Commtsskm  Ucensees  and  Not  Covered  by  Sut)part  H 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene  

RadkxiudkJe  Emissions  From  Element£il  Phosphorus  Plants. 

Benzene  Emisskxis  From  Coke  By-Product  Recovery  Plants 

Asbestos 

Inorgank:  Arserac  Emissk)ns  From  Glass  Manufacturing  Plants  

Inorgank:  Arsenk:  Emisskxis  From  Primary  Copper  Smelters 

Inorgank:  Arsenk:  Emisskxis  From  Arsenk:  Trioxkje  and  Metallk;  Ar- 
senk: Productkxi  Facilities. 

Radon  Emisskxis  From  Department  of  Energy  Facilities. 

Radon  Emisskxis  From  Phosphogypsum  Stacks. 

(Reserved). 

Radon  Emisskxis  From  the  Disposal  of  Urankim  MHi  TaiUngs. 

(Reserved). 

Equipment  Leaks  (Fugitive  Emisskxi  Sources) 

Radon  Emisskxis  From  Operating  Mill  Tailings. 

(Reserved). 

Benzene  Emisskxis  From  Benzene  Storage  Vessels 

(Reserved). 

Beraene  Emisskxis  From  Benzene  Transfer  Operatkxis 

(Reserved). 

Benzene  Waste  Operatkxis 


X 
X 
X 
X 


X 
X 
X 
X 


X 
X 
X 


X 
X 


X 
X 
X 
X 
X 


X 
X 


X 
X 
X 


X 
X 


(F)  Delegations  for  Northern  Sierra  Air  Quality  Management  District,  Northern  Sonoma  County  Air  Pollution  Control 
District,  Placer  County  Air  Pollution  Control  District,  and  Sacramento  Metropolitan  Air  Quality  Management  District 
are  shown  in  the  foUowing  table: 
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DELEGATION  STATUS  FOR  PART  61   STANDARDS  FOR  NORTHERN  SlERRA  AlR  QUALITY  MANAGEMENT  DISTRICT    NORTH- 
ERN SONOMA  COUNTY  AlR  POLLUTION  CONTROL  DISTRICT,  PLACER  COUNTY  AlR  POLLUTION  CONTROL  DISTRICT. 

AND  Sacramento  Metropolitan  Air  Quality  Management  District  


A 
B 

c 

D 

E 
F 
G 
H 


Subpart 


J. 

K 

L. 

M 

N 

O 

P 


Q 

R  

S  

T  

U  

V  

W  

X  

Y 

Z-AA  ... 

BB 

CC-EE 
FF  


General  Provisions. 

Radon  Emissions  From  Underground  Uranium. 

Beryllium. 

Beryllium  Rocket  Motor  Firing. 

Mercury. 

Vinyl  Chloride. 

{ R6S6fV6d) 

Emissions  of  Radionuclides  Other  Than  Radon  From  Department  of 

Energy  Facilities. 
Radionuclide  Emissions  From  Federal  Facilities  Other  Than  Nuclear 

Regulatory  Commission  Lk^nsees  and  Not  Covered  by  Subpart 

H. 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene. 

Radtonuclide  Emissions  From  Elemental  Phosphoms  Plants. 

Benzene  Emissions  from  Coke  By-Product  Recovery  Plants. 

Asbestos  •■■ " 

Inorgank:  Arsenk:  Emissions  From  Glass  Manufacturing  Plants. 

Inorgank:  Arsenk:  Emissions  From  Primary  Copper  Smelters. 

Inorgenk:  Arsenk:  Emissions  From  Arsenk:  Trioxide  and  Metallw  Ar- 
senk: Production  Facilities. 

Radon  Emissions  From  Department  of  Energy  Facilities. 

Radon  Emissions  From  Phosphogypsum  Stacks. 

/  ResGrvGCI ) . 

Radon  Emissions  From  the  Disposal  of  Uranium  Mill  Tailings. 

(Reserved). 

Equipment  Leaks  (Fugitive  Emission  Sources). 

Radon  Emissions  From  Operating  Mill  Tailkigs. 

(Resen/ed). 

Benzene  Emissions  From  Benzene  Storage  Vessels. 

(Reserved). 

Benzene  Emissions  From  Benzene  Transfer  Operations. 

(Reserved). 

Benzene  Waste  Operations.  


Air  pollution  control  agency 


Northem  Si- 
erra AQMD 


Northem 

Sonoma 

County  APCD 


Placer  Coun- 
ty APCD 


Sacramento 
Metro  AQMD 


(G)  Delegations  for  San  Diego  County  Air  Pollution  Control  District,  San  Joaquin  Valley  U^ifi^J.^j^  ^r^S  SftSl 
DisMctSa?Luis  Obispo  County  Air  PoUution  Control  District,  and  Santa  Barbara  County  A.r  Pollution  Control  Distnct 
are  shown  in  the  following  table: 

DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  SAN  DIEGO  COUNTY  AlR  POLLUTION  CWTROL 
SSlRiCT  SAUJOAQVm  VALLEY  UNIFIED  AlR  POLLUTION  CONTROL  DISTRICT,  SaN  LUIS  OBISPO  COUNTY  AlR  POLLU- 
TION CONTROL  DISTRICT,  AND  SANTA  BARBARA  COUNTY  AlR  POLLUTION  CONTROL  DISTRICT         


A 

B 
C 
0 

E 
F 
G 
H 


Subpart 


Air  pollution  control  agency 


San  Diego 
County  APCD 


San  Joaquin 
Valley  APCD 


San  Luis 
Obispo  Coun- 
ty APCD 


Santa  Bar- 
bara County 
APCD 


J  . 

K 

L. 

M 

N 

O 


General  Provisions 

Radon  Emisskxis  From  Underground  Uranium. 

Beryllium  • 

Beryllium  Rocket  Motor  Firing  

Mercury  ., 

Vinyl  Chkxide 

(Reserved).  .  ^   , 

Emissions  of  Radionuclides  Other  Than  Radon  From  Department  ot 

Energy  Facilities. 
Radionuclide  Emissions  From  Federal  Facilities  Other  Than  Nuclear 

Regulatory  Commisston  Lk»nsees  and  Not  Covered  by  Subpart  H 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene  

Radkxiudide  Emissions  From  Elemental  Phosphoms  Plants. 
Benzene  Emissions  from  Coke  By-Product  Recovery  Plants. 

AcKoc|oS 

Inorgank:  Arsenk:  Emissions  From  Glass  Manufacturing  Plants  

Inorgank:  Arsenk:  Emisstons  From  Primary  Copper  Smelters 


X 
X 
X 
X 


X 
X 
X 


X  X 

X      ^  X 

X  X 

X  X 

X  X 

X  X 

K  X 

X  X 

X  X 

X  X 
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Delegation^  Status  for  New  Source  Performance  Standards  for  San  Oiego  County  Air  Pollution  Control 
District,  San  Joaquin  Valley  Unified  Air  Pollution  Control  District,  San  Luis  Obispo  County  Air  Pollu- 
tion Control  District,  and  Santa  Barbara  County  Air  Pollution  Control  District— Continued 


Subpart 


Air  pollution  control  agency 


San  Diego 
County  APCD 


San  Joaquin 
Valley  APCD 


San  Luis 
Obispo  Coun- 
ty APCD 


Santa  Bar- 
bara County 
APCD 


P  

Q 

R 

S  

T  

U 

V  

w 

X  

y 

2-AA  .. 

SB 

CC-EE 
FF  


Inorganic  Arsenic  Emissions  From  Arsenic  Trioxide  and  Metallic  Ar- 
senic Production  Facilities. 
Radon  Emissions  From  Department  of  Energy  Facilities. 
Radon  Emissions  From  Phosphogypsum  Stacks. 
(Reserved). 

Radon  Emissions  From  the  Disposal  of  Uranium  Mill  Tailings. 
(Reserved). 

Equipment  Leaks  (Fugitive  Emission  Sources) 

Radon  Emissions  From  Operating  Mill  Tailings. 
(Reserved). 

Benzene  Emissions  From  Benzene  Storage  Vessels 

(Reserved). 

Benzene  Emissions  From  Benzene  Transfer  Operations 

(Reserved). 

Benzene  Waste  Operations 


X 
X 
X 


X 
X 
X 


(H)  Delegations  for  Shasta  County  Air  Quality  Management  District,  Siskiyou  Coimty  Air  Pollution  Control  District, 
South  Coast  Air  Quality  Management  District,  and  Tehama  County  Air  Pollution  Control  District  are  shown  in  the 
following  table: 

DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  SHASTA  COUNTY  AlR  QUALITY  MANAGEMENT 

DISTRICT,  Siskiyou  County  Air  Pollution  Control  District,  South  Coast  Air  Quality  Management  Dis- 
trict, AND  Tehama  County  Air  Pollution  Control  District 


Air  pollutton  control  agency 

Subpart 

Shasta  Coun- 

Siskiyou 

South  Coast 

Tehama 

ty  AQMD 

County  APCD 

AQMD 

County  APCD 

A  

General  Provisions  . 
Radon  Emissions  Fr 

X 

B  

om  Underground  Uranium. 

C 

Beryllium  



X 

D 

Beryllium  Rocket  Ma 
Mercury  

<or  Firing  

X 

E  

X 

F  

Vinyl  Chloride 

X 

G 

(Reserved). 

h 

1 

Emissions  of  Radion 

Energy  Facilities 
Radk>m]clide  EmissL 

uclides  Other  Than  Radon  From  Department  of 
nns  From  Frnteral  FanilitlAS  Other  Than  Niiolear 

Regulatory  Commission  Lk:ensees  and  Not  Covered  by  Subpart  H 

J 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene 

X 

K  

Radionuclide  Emissions  From  Elemental  Phosphonjs  Plants. 

L 

Benzene  Emissions  from  Coke  By-Product  Recovery  Plants 

X 

M 

Asbestos  

X 

N  

Inorgank:  Arsenic  Emissions  From  Glass  Manufacturing  Plants  

X 

0 

Inorgank:  Arsente  Emissions  From  Primary  Copper  Smelters 

X 

P  

Inorgank:  Arsenk:  Emissions  From  Arsenic  Trioxide  and  Metallk:  Ar- 
senic Production  Facilities. 

X 

■5 

Q 

Radon  Emissions  From  Department  of  Energy  Facilities. 

R 

Radon  Emissions  From  Phosphogypsum  Stacks. 

S 

(Reserved). 

. 

T  

Radon  Emisstons  From  the  Disposal  of  Uranium  Mill  Tailings. 

U 

(Reserved). 

V  

Equipment  Leaks  (F 

uaitive  Emission  Sources) 

X 

w 

Radon  Emisskms  From  Operating  Mill  Tailings. 

X  

(Reserved). 

y 

Benzene  Emisskxis  From  Benzene  Storage  Vessels 

X 

Z-.AA  .... 

(Resen/ed). 

SB 

Benzene  Emisskms  From  Beruene  Transfer  Operatkwis 

X 

CC-EE 

(Resenred). 

FF  

Benzene  Waste  Ope 

iratkms 

■ 

X 

(I)  Delegations  for  Tuolumne  County  Air  Pollution  Control  District,  Ventura  Coimty  Air  Pollution  Control  District, 
and  Yolo-Solano  Air  Quality  Management  District  are  shown  in  the  following  table: 


^.m^.^^    »  -r^ 


Federal  Regisfer/Vol.  67,  No.  9 /Monday,  January  14,  2002 / Proposed  Rules 


1703 


Delegation  Status  for  New  Source  Performance  Standards  for  Tuolumne  County  Air  Pollution  Control 
District,  Ventura  County  Air  Pollution  Control  District,  and  Yolo-Solano  Air  Quality  Management 
District 


A. 
B. 

c 

D 

e, 
f  . 
G 
H 
I  . 


J  . 

K. 

L  . 

M 

N 

O 

P. 


Subpart 


General  Provisions 

Radon  Emisstons  From  Underground  Uranium. 
Beryllium 


Q  

R  

S 

T 

U  

V 

W 

X 

Y 

Z-AA  ... 

BB  

CC-EE 
FF 


Beryllium  Rocket  Motor  Firing 

Mercury  • 

Vinyl  Chloride ■. 

(RosGrvGcJ). 

Emisstons  of  Radionuclides  Other  Than  Radon  From  Department  of  Energy  Facilities 

Radtonudide  Emisstons  From  Federal  Facilities  Other  Than  Nuclear  Regulatory 

Commisston  Ltoensees  and  Not  Covered  by  Subpart  H. 

Equipment  Leaks  (Fugitive  Emission  Sources)  of  Benzene  .^ 

Radtonuclkle  Emissions  From  Elemental  Phosphorus  Plants. 

Benzene  Emisstons  from  Coke  By-Product  Recovery  Plants 

Asbestos  

Inorganto  Arsenk:  Emisstons  From  Glass  Manufacturing  Plants  

Inorganto  Arsento  Emisstons  From  Primary  Copper  Snr»elters  

Inorganto  Arsento  Emisstons  From  Arsento  Trioxkle  and  Metallic  Arsento  Production 

Facilities. 
Radon  Emisstons  From  Department  of  Energy  Facilittes. 
Radon  Emisstons  From  Phosphogypsum  Stacks. 
(Reserved). 

Radon  Emisstons  From  the  Disposal  of  Uranium  Mill  Tailings. 
(Reserved). 

Equipment  Leaks  (Fugitive  Emisston  Sources) 

Radon  Emisstons  From  Operating  Mill  Tailings. 

(Reserved).  ^ 

Benzene  Emisstons  From  Benzene  Storage  Vessels. 

(Reserved). 

Benzene  Emisstons  From  Benzene  Transfer  Operattons 

(Reserved). 

Benzene  Waste  Operations 


Air  poilutton  control  agency 


Tuolumne 
County  APCD 


Ventura 
County  APCD 


Yoto-Solano 
AQMD 


X 
X 
X 
X 


X 
X 
X 
X 
X 


X 
X 
X 


A 

B 

C 

D 

E 

F. 

G 

H 

I  .. 


J 

K  

L 

M 

N  

O 

P  

Q 

R 

S  

T 

U  

V  

W  

X  

Y  

Z-AA 


(iii)  Hawaii.  The  following  table  identifies  delegations  as  of  Jime  15,  2001: 

DELEGATION  STATUS  FOR  NEW  SOURCE  PERFORMANCE  STANDARDS  FOR  HAWAII 


General  Provistons 

Radon  Emisstons  From  Underground  Uranium. 
BeryHium. 

Beryllium  Rocket  Motor  Firing. 
Mercury 
Vinyl  Chtoride. 

(Reserved).  ,  ^  ,.    .,._,. 

Emisstons  of  RadtonudkJes  Other  Than  Radon  From  Department  of  Energy  Faalities. 

Radtonucttde  Emisstons  From  Federal  Facilities  Other  Than  Nuclear  Regulatory  Commission  Licensees  and  Not  Cov- 
ered by  Subpart  H. 

Equipment  Leaks  (Fugitive  Emisston  Sources)  of  Benzene  

Radtonudkte  Emisstorts  From  Elemental  Phosphoms  Plants. 

Benzene  Emisstons  from  Coke  By-ProducI  Recovery  Plants. 

Asbestos. 

Inorganto  Arsento  Emisstons  From  Glass  Manufacturing  Plants. 

Inorganto  Arsento  Emissions  From  Primary  Copper  Smelters. 

Inorganto  Arsento  Emisstons  From  Arsento  Trioxkle  and  Metallfc  Arsento  Productton  Facilities. 

Radon  Emisstons  From  Department  of  Energy  FadHties. 

Radon  Emissions  From  Phosphogypsum  Stacks. 

(Reserved). 

Radon  Emisstons  From  the  Disposal  of  Uranium  MHI  Tailings. 

(Reserved). 

EquipmerM  Leaks  (Fugilive  En«sston  Sources) r 

Radon  Emisstons  From  Operating  Mid  Tailings. 

(Reserved). 

Benzene  Emisstons  From  Benzene  Storage  Vessels. 

(Reserved). 

Benzene  Emissions  From  Benzene  Transfer  Operattons ~ 
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Delegation  Status  for  New  Source  Performance  Standards  for  HAWAif— Continued 

Subpsirt 

Hawaii 

CC-EE 

(Reserved). 

R^n70np  Wa^p  Onpiiations 

X 

[FR  Doc.  02-702  Fited  1-11-02;  8:45  am) 

HLLMG  CODE  69aO-SO-P 


FEDERAL  COMMUNICATIQNS 
COMMISSION 

47CFRPart73 

[DA  01-3021,  MM  Doeliat  No.  01-349.  RM- 
10350] 

Radio  Braadcastina  Servictts: 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dociunent  requests 
comments  on  a  petition  filed  by 
Starboard  Broadcasting,  Inc.  proposing 
the  allotment  of  Channel  244C3  at 
Boscobel,  Wisconsin,  as  the 
community's  first  local  transmission 
service.  The  coordinates  for  Chaimel 
244C3  at  Boscobel  are  43-08-04  and 
90-42-19.  The  channel  can  be  aUotted 
to  Boscobel  without  a  site  restriction. 
DATES:  Comments  must  be  filed  on  or 
before  February  19,  2002,  and  reply 
comments  on  or  before  March  6,  2002. 
AOORESSES:  Federal  Communications 
Commission,  Washington,  D.C.  20554. 
In  addition  to  filing  comments  with  the 
FCC,  interested  parties  should  serve  the 
petitioner,  as  follows:  Stephen  Gajdosik, 
Vice  President,  Starboard  Broadcasting, 
Inc.,  2470  Crooks  Avenue,  Kaukauna, 
Wisconsin  54130. 
FOR  FURTHER  MFORMATION  CONTACT: 
Kathleen  Scheuerle,  Mass  Media 
Bureau,  (202)  4ia-2180. 
SUPPiaeiTARY  INFORMATION:  This  is  a 
sununary  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MM  Docket  No. 
01-349,  adopted  December  19,  2001, 
and  released  December  28,  2001.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Portals  n.  445  12th  Street,  SW,  Room 
CY-A257,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  n,  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC 
20554.  telephone  202-863-2893, 


facsimile  202-863-2898,  or  via  e-mail 
qualexint  @aoI.com. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Conunission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Wisconsin,  is 
amended  by  adding  Boscobel,  Channel 
244C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Chief,  Allocations  Branch,  Policy  and  Rules 

Division,  Mass  Media  Bureau. 

[FR  Doc.  02-786  Filed  1-11-02;  8:45  am] 

mjJNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  73  and  76 

[MM  Docket  Nos.  96-204,  FCC  01-363] 

Revision  of  Broadcast  and  Cable  EEO 
Rules  and  Policies 

AGENCY:  Federal  Communications 

Commission. 

ACTKM:  Proposed  rules.~ 

SUMMARY:  This  document  proposes  new 
broadcast  and  cable  Equal  Employment 


Opportunity  (EEO)  rules  and  policies. 
The  document  proposes  to  retain  the 
Commission's  ban  on  discrimination 
and  to  require  broadcasters  and  cable 
entities  to  maintain  an  EEO  program 
that  would  achieve  broad  and  inclusive 
outrieach  in  recruitment  to  ensure  a  fair 
opportunity  for  all  job  seekers;  and 
provide  administrative  relief  to  small 
entities.  The  intended  effect  is  to  invite 
comments  on  all  aspects  of  the 
Commission's  proposals. 

DATES:  Comments  are  due  March  15. 
.  2002  and  reply  comments  are  due  April 
15,  2002.  Written  comments  by  the 
public  on  the  proposed  information 
collections  are  due  March  15,  2002. 
Written  comments  must  be  submitted  by 
the  Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collection(s)  on  or  before  March  15. 
2002. 

ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
445  12th  Street.  SW,  Washington  DC 
20554.  Comments  on  the  information 
collections  contained  herein  should  be  ' 
submitted  to  Judy  Boley,  Federal 
Conmumications  Commission,  Room  1- 
C804, 445  12th  Street,  SW.  Washington, 
DC  20554,  or  via  the  Internet  to 
jboley9fcc.gov,  and  to  Edward  C. 
Springer,  OMB  Desk  Officer,  Room 
10236  NEOB,  725  17th  Street.  NW.. 
Washington,  DC  20503  or  via  the 
Internet  to 
edward.springer@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  EEO 
Staff.  Mass  Media  Bureau.  (202)  418- 
1450.  For  additional  information 
concerning  the  information 
collection(s),  contact  Judy  Boley  at  202- 
418-^214.  or  via  the  hitemet  at 
jbole3^9fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Second 
Notice  of  Proposed  Rule  Making 
(Second  NPRM)  in  MM  Docket  No.  98- 
204,  FCC  01-363.  This  Second  NPRM 
contains  proposed  information 
collection(s)  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA).  OMB.  the 
general  public,  and  other  Federal 
agencies  are  invited  to  comment  on  the 
proposed  information  collections 
contained  in  this  proceeding. 


tJM  "       I    ■  I   Tm 
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Synopsis  of  Second  Notice  of  Proposed 
Rule  Making 

1.  This  Second  NPRM  adopts  new 
broadcast  and  cable  EEO  rules  and 
policies  consistent  with  the  decision  of 
the  Court  in  MD/DC/DE  Broadcasters 
Association  v.  FCC,  236  F.3d  13, 
rehearing  denied.  253  F.Sd  732  (D.C. 
Cir.  2001),  petition  for  cert,  filed,  MMTC 
V.  MD/DC/DE  Broadcasters  Association, 
No.  01-639  (October  17,  2001) 
(Association),  which  held  that  the  EEO  " 
program  requirements  of  the 
Commission's  broadcast  EEO  rule  were, 
in  part,  unconstitutional  and  therefore 
vacated  the  entire  rule  because  the 
Court  found  that  portions  of  the  rule 
that  it  did  not  find  unconstitutional 
could  not  be  severed  fitim  the 
unconstitutional  portion.  The  broadcast 
EEO  rule  was  adopted  by  the  Report  and 
Order  in  MM  Docket  Nos.  98-204  and 
96-16, 15  FCC  Red  2329  (2000)  (Report 
and  Order),  recon.  denied,  15  FCC  Red 
22548  (2000),  47  CFR  73.2080.  The 
Report  and  Order  also  adopted  EEO 
rules  for  cable  entities. 

2.  The  program  initiatives  of  the  EEO 
rule  adopted  by  the  Report  and  Order 
required  that  broadcasters  widely 
disseminate  information  about  job 
openings  to  ensiire  that  all  qualified 
applicants,  including  minorities  and 
women,  would  be  able  to  compete  for 
jobs  in  the  broadcast  industry.  The  EEO 
rule  did  not  specify  the  munber  or  type 
of  recruitment  sources  to  be  utilized  in 
recruitment  efforts.  Rather,  the  rule 
afforded  broadcasters  two  options  from 
which  they  could  choose,  referred  to  as 
Option  A  and  Option  B. 

3.  Coition  A  required  Iwoadcasters  to 
comply  with  two  supplemental 
riscruibnent  measures,  in  addition  to  the 
general  requirement  to  recruit  fat  all 
vacancies  so  as  to  achieve  broad 
outreach.  First,  they  were  required  to 
provide  notice  of  openings  to 
recruitment  organizations  that  requested 
such  notice.  Second,  they  were  required 
to  engage  in  a  certain  number  of 
outreach  efforts  beycmd  the  traditional 
recruitment  that  occurs  in  response  to  - 
individual  vacancies,  such  as  job  feirs. 
internship  programs,  training  programs, 
mentoring  programs,  and  interaction 
with  educational  and  community 
groups.  Broadcasters  who  chose  Option 
A  were  required  to  retain  records 
sufficient  to  doctmient  their  recruitment 
efforts  and  to  docimient  that  they 
performed  the  supplemental 
recruitment  measures.  In  addition,  in 
order  to  permit  an  assessment  of  their 
program,  they  were  required  to  track  the 
recruitment  sources  of  their 
interviewees  and  hires. 


4.  Option  B  also  included  the  general 
requirement  to  recruit  for  all  vacancies 
but  afforded  broadcasters  the 
opportunity  to  design  their  own 
program  for  achieving  broad  outreach 
without  utilizing  the  supplemental 
recruitment  measvires  specified  under 
Option  A.  Broadcasters  electing  Option 
B  were  required  to  maintain  records 
documenting  their  recruitment  efforts. 
In  order  to  permit  a  meaningful 
assessment  of  the  success  of  the 
program  in  achieving  broad  outreach, 
broadcasters  using  Option  B  were 
required  to  track  the  recruitment  source, 
racial/ethnic  status,  and  gender  of 
applicants. 

5.  The  Coiul  in  Association  found  that 
Option  B  violated  the  constitutional 
requirement  of  equal  protection  because 
it  created  pressure  on  broadcasters  to 
make  greater  efforts  to  recruit  for 
minorities  with  the  result  that  some 
nonminority  prospective  applicants 
would  be  deprived  of  notice.  The  Coiut 
did  not  find  any  constitutional  infirmity 
with  Option  A.  However,  it  concluded 
that  it  was  unable  to  sever  the  invalid 
Option  B  from  the  EEO  rule,  leaving  a 
nUe  based  only  on  Option  A. 
Nonetheless,  the  Court  indicated  that 
the  Commission  could  conduct  a 
renewed  rulemaking.  Thus,  this  Second 
NPRM  develops  EEO  requirements  for 
broadcasters  and  cable  entities  that  are 
consistent  with  the  Coiut's  decision  in 
Association  by  requesting  comments  on 
proposals  that  generally  follow  those 
previously  adopted  under  the  former 
Option  A. 

Paperwi^  Reduction  Act 

This  Second  NPRM  contains  a 
proposed  information  collection.  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (OMB)  to 
comment  on  the  information 
collection(s)  contained  in  this  Second 
NPRM,  as  required  by  the  Paperwork 
Reduction  Act  of  1995.  Public  Law  104- 
13.  Public  and  agency  comments  are 
due  at  the  same  time  as  other  comments 
on  this  Second  NPRM;  OMB  notification 
of  action  is  due  March  15,  2002. 
Ccmunents  should  address:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Commission, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Commission's  burden  estimates;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  collected;  and 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  the  use  of 


automated  collection  techniques  or 
other  forms  of  information  technology. 

OMB  Control  Number:  3060-XXXX. 

Title:  Second  NPRM— Review  of  the 
Commission's  Broadcast  and  Cable  EEO 
Rules  and  Policies. 

Form  Afo.:  None. 
■  Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit;  not-for-profit  institutions. 

Number  of  Respondents:  251—16.425. 

Estimated  Time  Per  Response:  10 
minutes — 42.0  hours. 

Total  Annual  Burden:  394—528,238. 

Total  Annual  Costs:  $0— $100,000. 

Needs  and  Uses:  This  Second  NPRM 
seeks  comments  on  a  new  broadcast 
EEO  rule  and  policy  consistent  with  the 
decision  in  Association  wherein  the 
court  found  imconstitutional  one  of  two 
options  for  achieving  broad  outreach. 
Adoption  of  any  revised  EEO  rule  or 
policy  would  likely  require  chaises  to    • 
the  following  information  collections: 
3060-0095  Annual  Employment 
Report— Cable  Television  (FCC  395-A); 
3060-0113  Broadcast  EEO  Program 
Report  (FCC  396);  3060-0120  Broadcast 
EEO  Model  Program  Report  (FCC  396- 
A);  3060-0212  §  73.2080  EEO  Program; 
3060-0349  Cable  EEO  Requirements 
(§§  76.73,  76.75,  73.79,  76.1702;  3060- 
0390  Broadcast  Station  Annual 
Employment  Report  (FCC  395-B);  3060- 
0574  MVPD  Annual  Employment 
Report  (FCC  395-M);  and  306CM)922 
Broadcast  Statement  of  Compliance 
(FCC  397).  Any  revisions  to  these 
collections  would  be  subject  to  OMB 
review  and  approval  at  the  final  rule 
stage. 

Initial  Regnlatory  Flexibility  Analysts 

As  required  by  the  Regidatory 
Flexibility  Act  (RFA),  the  Conunission 
has  prepared  this  present  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  small  entities  by  the  policies 
and  rules  proposed  in  this  Second 
NPRM.  See  5  U.S.C.  603.  [The  RFA,  see 
5  U.S.C.  601  et.  seq.,  has  been  amended 
by  the  Contract  With  America 
Advancement  Act  of  1996,  Public  Law 
No.  104-121, 110  Stat.  847  (1996) 
(CWAAA).  Title  n  of  the  CWAAA  is  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (SBREFA).)  Written 
public  comments  are  requested  on  this 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
Second  NPRM.  The  Commission  will 
send  a  copy  of  the  Second  NPRM, 
including  this  IRFA,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration.  See  5  U.S.C. 
603(a).  In  additiour  the  Second  NPRM 
and  IRFA  (or  summaries  thereof)  will  be 
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published  in  the  Federal  Rejgister.  See 
id.  i 

A.  Need  for,  and  Objectives  of,  the 
Proposed  Rule  Changes 

This  Second  NPRM  requests 
comments  concerning  a  new  broadcast 
equal  employment  opportunity  rule  and 
policies  consistent  with  the  decision  of 
the  U.S.  Court  of  Appeals  for  the  District 
of  Coliunbia  Circuit  in  Association.  The 
Coxat  therein  foimd  unconstitutional 
one  of  two  options  for  achieving  broad 
outreach  provided  by  the  broadcast  EEO 
outreach  requirements  adopted  in  the 
Report  and  Order,  47  CFR  73.2080.  The 
Coiirt  found  the  option  invalid  because 
nonminority  job  applicants  were  less 
likely  to  receive  notification  of  job 
op«ungs  under  that  recruitment  option, 
llie  Court  further  found  that  the  other 
option  provided  by  the  ^O  rule, 
althou^  not  invalid,  could  not  be 
severed  from  the  one  unconstitutional 
option  and  thoefbre  it  vacated  the 
entire  rule.  The  outreach  provisions 
adopted  by  the  Report  and  Order  were 
designed  to  ensure  that  all  persons  have 
the  oppmtunity  to  participate  in  the 
broadcasting  industry  by  requiring  that 
Inoadcasteis  engage  in  broad  and 
inclusive  outrewJi  in  connection  with 
their  hiring  efforts. 

Because  the  Commission  continues  to 
believe  in  the  importance  of  achieving 
bioad  and  inclusive  outreach  and  that 
this  can  be  achieved  in  a  manner 
consistent  with  the  Court's  decision,  we 
are  issuing  this  Second  NPI^  for  the 
purpose  of  developing  EEO  rules  to 
replace  those  found  imlawful  by  the 
Court.  In  addition  to  considering  a  new 
broadcast  EEO  rule,  we  will  also 
consider  new  rules  applicable  to  cable 
entities,  including  multichannel  video 
program  distributors  (MVPDs).  Thus,  in 
the  Report  and  Order,  we  adopted  EEO 
requirements  applicable  to  cable  entities 
which  were  generally  the  same  as  the 
requirements  applicable  to  broadcasters, 
except  where  necessary  to  comply  with 
statutory  requirements  applicable  only 
to  cable  entities.  The  Court  in 
Association  did  not  address  our 
requirements  applicable  to  cable 
entities.  However,  it  remains  our  belief 
that  the  EEO  requirements  for  cable 
entities  should,  to  the-extent  possible, 
conform  to  the  requirements  applicable 
to  broadcasters.  The  Court  in 
Association  did  not  address  those 
aspects  of  our  broadcast  and  cable  EEO 
rules  that  prohibit  discrimination  in 
hiring  practices  and  we  do  not  believe 
the  Court  intended  to  invalidate  such 
requirements.  The  Second  NPRM 
accordingly  proposes  to  readopt  our 
antidiscrimination  requirements. 


Hence,  the  Second  NPRM  seeks 
comment  on  proposed  EEO  rules  and 
policies  for  broadcast  and  cable  entities, 
including  multichannel  video 
programming  distributors.  The  rules  are 
designed  to  replace  existing 
requirements  that  were  foimd  to  be 
unconstitutional  in  part  by  the  Court  in 
Association,  or  are,  in  light  of  the 
Court's  decision,  constitutionally 
suspect  in  part.  Specifically,  we  request 
comment  on  our  proposal  to  retain  the 
anti-discrimination  prong  of  our  EEO 
rules.  In  addition,  we  request  comment 
on  proposals  to  require  broadcasters  and 
cable  entities  to  establish  and  maintain 
an  EEO  program  that  would  emphasize 
recruitment  outreach;  discourage 
entities  from  preferring  members  of  any 
racial,  ethnic,  or  gender  group  in  hiring 
or  recruitment  practices;  and  provide 
administrative  relief  to  small  entities 
that  meet  proposed  qualifying  factors. 

B.  Legal  Basis 

Authority  for  the  actions  proposed  in 
this  Second  NPRM  may  be  found  in 
sections  1. 4(i).  4(k).  257,  301,  303(r). 
307,  308(b),  309.  334.  403,  and  634  of 
the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 154(i),  154(k), 
257,  301,  303(r).  307.  308(b),  309.  334, 
403.  and  554. 

C.  Recording,  Recordkeeping,  and  Other 
Compliance  Requirements 

As  noted,  the  purpose  of  this  rule 
making  is  to  replace  our  prior  EEO  rule 
that  was  found  to  be  unconstitutional  in 
part  by  eliminating  that  portion 
determined  to  be  imconstitutionaL 
Hence,  this  Second  NPRM  anticipates 
that  any  recording,  recordkeeping  and 
compliance  requirements  of  the  new 
rule  will  not  exceed  those  provided  for 
in  the  former  rule. 

Specifically,  the  Second  NPRM 
proposes  that  some  EEO  materials  be 
kept  in  the  public  inspection  file,  that 
all  broadcasters  and  cable  entities 
adhere  to  the  EEO  rules'  general  anti- 
discrimination provisions,  and  that 
broadcasters  and  cable  entities  widely 
disseminate  information  concerning  job 
vacancies. 

The  Second  NPRM  also  proposes  that 
broadcasters  and  cable  entities 
imdertake  two  supplemental 
recruitment  measures  described  herein. 
As  proposed,  the  first  supplemental 
recruitment  measure  would  require 
broadcasters  and  cable  entities  to 
provide  notification  of  full-time  job 
vacancies  to  any.  requesting  organization 
if  the  organization  regularly  distributes 
information  about  employment 
opportunities  or  refers  job  seekers  to 
employers.  Depending  on  the  size  of  a 
station's  staff,  the  second  supplemental 


recruitment  measure  would  require 
broadcasters  to  engage  in  at  least  four 
(for  station  employment  units  with  more 
than  ten  full-time  employees)  or  two  (for 
station  employment  imits  with  five  to 
ten  full-time  employees)  of  the 
following  menu  options  every  two 
years:  participation  in  at  least  four  job 
fairs  by  station  personnel  who  have 
substantial  responsibility  in  the  making 
of  hiring  decisions;  hosting  of  at  least 
one  job  fair;  co-sponsoring  at  least  one 
job  fait  with  organizations  in  the 
business  and  professional  community 
whose  membership  includes  substantial 
participation  of  women  and  minorities; 
participation  in  at  least  four  events 
sponsored  by  organizations  representing 
groups  present  in  the  community 
interested  in  broadcast  employment 
issues  (including  conventions,  career 
days,  workshops,  and  similar  activities); 
establishment  of  an  internship  program 
designed  to  assist  members  of  the 
community  to  acquire  skills  needed  for 
broadcast  empfoyment;  participation  in 
job  banks,  internet  programs,  and  oth^ 
pro-ams  designed  to  promote  outreach 
gennally;  participation  in  scholarship 
programs  designed  to  assist  students 
interested  in  pursuing  a  career  in 
broadcasting;  establishment  of  training 
programs  designed  to  enable  station 
personnel  to  acquire  skills  that  could 
qualify  them  for  higher  level  positions; 
establishment  of  a  mentoring  program 
for  station  personnel;  participation  in  at 
least  four  events  or  programs  sponsored 
by  educational  institutions  relating  to 
career  opportunities  in  broadcasting: 
sponsorship  of  at  least  two  events  in  the 
community  designed  to  inform  and 
educate  members  of  the  public  as  to 
employment  opportunities  in 
broadcasting:  listing  of  each  upper-level 
category  opening  in  a  job  bank  or 
newsletter  of  media  trade  groups  whqse 
membership  includes  substantial 
participation  of  women  and  minorities; 
and  participation  in  other  activities 
designed  by  the  station  employment 
unit  reasonably  calculated  to  further  the 
goal  of  disseminating  information  as  to 
employment  opportunities  in 
broadcasting  to  job  candidates  who 
might  otherwise  be  miaware  of  such 
opportunities.  Cable  employment  tmits 
with  more  than  ten  full-time  employees 
would  engage  in  at  least  two  options 
from  the  supplemental  recruitment 
measures  menu  every  year  and  cable 
employment  units  with  six  to  ten  foil- 
time  employees  would  engage  in  at  least 
one  option  every  year. 

In  addition,  the  Second  NPRM 
proposes  that  broadcasters  and  cable 
entities  retain  records  to  demonstrate 
that  they  have  recruited  for  all  full-time 
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permanent  positions.  Under  the 
proposal,  such  recordkeeping  would 
include:  listings  of  all  full-time 
vacancies  filled,  listings  of  recruitment 
sources,  the  address/contact  person/ 
telephone  niunber  of  each  recruitment 
source,  dated  copies  of  advertisements 
and  other  documentation  annoiuicing 
vacancies,  listings  of  those  organizations 
which  requested  notification  of 
vacancies,  the  total  number  of 
interviewees  for  each  vacancy,  the  date 
of  each  hire,  and  proof  of  participation 
in  menu  options.  The  Second  NPRM 
notes  that  our  former  rule  required 
licensees  and  cable  entities  to  keep  track 
of  the  referral  source  of  all  interviewees 
and  hirees.  The  Second  NPRM  requests 
comments  as  to  whether  this 
information  is  necessary  in  order  to 
validate  that  outreadi  is  actually 
effective,  or  if  other  information  should 
be  required.  The  Second  NPRM  further 
proposes  that  broadcasters'  records  be 
maintained  imtU  grant  of  the  renewal 
application  for  the  term  during  which 
the  hiring  activity  occurred.  Cable 
entities  would  retain  their  records  for  a 
minimum  of  seven  years. 

Ilie  Second  NPRM  also  proposes  that 
stations  and  cable  employment  units 
place  annually  the  following  EEO 
records  in  thefr  local  public  inspection 
*file^  listings  of  full-time  vacancies  filled, 
recruitment  sources  used  for  each 
vacancy  during  the  preceding  year,  the 
address/contact  person/telephone 
niunber  of  each  recruitment  source,  an 
indication  of  the  organizations 
requesting  notification,  the  total  niunber 
of  persons  interviewed  for  full-time 
vacancies  during  the  preceding  year, 
and  a  brief  description  of  the  menu 
option  items  undertaken  during  the 
preceding  year.  The  Second  NPRM  asks 
if  stations  and  cable  employment  units 
should  track  the  recruitment  source  of 
all  full-time  hirees  and/or  interviewees 
referred  by  each  recruitment  soiuce  for 
a  vacancy.  Such  information  would  also 
be  updated  in  the  local  public 
inspection  file  on  an  annual  basis. 
Further,  under  the  proposal,  station 
imits  are  to  retain  the  materials  in  thefr 
file  imtil  final  action  has  been  taken  on 
the  station's  next  license  renewal 
application,  and  cable  entities  are  to 
retain  thefr  materials  for  a  period  of  five 
years. 

Further,  the  Second  NPRM  proposes 
that  most  broadcasters  submit  the 
contents  of  thefr  station's  EEO  public 
inspection  file  to  the  FCC  as  part  of  thefr 
renewal  application  and  midway 
through  the  license  term  for  the 
Commission's  mid-term  review  (for 
those  subject  to  mid-term  review),  and 
that  cable  entities  with  six  or  more  full- 
time  employees  submit  copies  of  thefr 


EEO  public  inspection  file  to  the 
Commission  every  five  years.  However, 
broadcasters  would  limit  their 
submissions  to  cover  only  the  last  12 
months  of  EEO  activity. 

Also,  the  Second  NPRM  proposes  that 
broadcasters  file  a  Broadcast  Mid-Term 
Report  (Form  397)  and  place  a  copy  of 
the  Report  in  the  public  inspection  file. 
Broadcasters  would  also  continue 
placing  a  copy  of  Form  396  (Broadcast 
EEO  Program  Report)  in  the  public 
inspection  file.  However,  broadcasters 
would  no  longer  be  required  to  place  a 
copy  of  thefr  station's  Form  395-B 
(Broadcast  Station  Aimual  Employment 
Report)  in  the  public  file.  Cable 
employment  units  would  continue 
placing  a  copy  of  Forms  395-A  (Cable 
Television  Annual  Employment  Report) 
or  395-M  (Multi-Channel  Video 
Program  Distributor  Aimual 
Employment  Report)  in  thefr  public  file. 

llie  Second  NPRM  proposes  that  all 
broadcasters  and  cable  entities,  with  the 
exception  of  small  entities,  comply  with 
these  recordkeeping  and  recording 
requirements,  llie  proposed  exception 
for  small  businesses  would  provide 
them  with  some  relief  of  any  disparate 
recordkeeping  and  reporting  costs. . 

D.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Rules  Would  Apply 

1.  Definition  of  a  "Small  Business" 

The  RFA  directs  the  Commission  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  niunber  of 
small  entities  that  may  be  affected  by 
the  proposed  rules.  5  U.S.C.  603(b)(3). 
Under  die  RFA,  small  entities  may 
include  small  organizations,  small 
businesses,  and  small  governmental 
jurisdictions.  5  U.S.C.  601(6).  Tlie  RFA, 
5  U.S.C.  601(3).  generally  defines  the 
term  "small  business"  as  having  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act,  15  U.S.C.  632.  A  small 
business  concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA).  Pursuant  to  5 
U.S.C.  601(3),  the  statutory  definition  of 
a  small  business  applies  "unless  an 
agency,  after  consultation  with  the 
Ofiice  of  Advocacy  of  the  [SBAJ  and 
after  opportimity  for  public  comment, 
establishes  one  or  more  definitions  of 
such  term  which  are  appropriate  to  the 
activities  of  the  agency  and  publishes 
such  definition(s)  in  the  Federal 
Register."  5  U.S.C.  601(3).  The  new 
rules  would  apply  to  broadcast  stations 
and  cable  entities,  including  MVPDs. 


2.  Issues  in  Applying  the  Definition  of 
a  "Small  Business" 

We  could  not  precisely  apply  the 
foregoing  definition  of  "small  business" 
in  developing  our  estimates  of  the 
number  of  small  entities  to  which  the 
rules  will  apply.  Our  estimates  reflect 
our  best  judgments  based  on  the  data 
available  to  us. 

An  element  of  the  definition  of  "small 
business"  is  that  the  entity  not  be 
dominant  in  its  field  of  operation.  We 
are  unable  at  this  time  to  define  or 
quantify  the  criteria  that  would 
establish  whether  a  specific  radio  or 
television  station  is  dominant  in  its  field 
of  operation.  Accordingly,  the  following 
estimates  of  small  businesses  to  which 
the  new  rules  will  apply  do  not  exclude 
'  any  radio  or  television  station  from  the 
definition  of  a  small  business  on  this 
basis  and  are  therefore  overinclusive  to 
that  extent.  An  additional  element  of  the 
definition  of  "small  business"  is  that  the 
entity-must  be  independently  owned 
and  operated.  We  could  not  fully  apply 
this  criterion,  and  our  estimates  of  small 
businesses  to  which  the  rules  may  apply 
may  be  overinclusive  to  this  extent.  Tlie 
SBA's  general  size  standards  are 
developed  taking  into  account  these  two 
statutory  criteria.  This  does  not 
preclude  us  bom  taking  these  factors 
into  accoimt  in  making  our  estimates  of 
the  numbers  of  small  entities. 

With  respect  to  applying  the  revenue 
cap,  the  SBA  has  defined  "aimual 
receipts"  specifically  in  13  CFR 
121.104,  and  its  calculations  include  an 
averaging  process.  We  do  not  currently 
require  submission  of  financial  data 
bom  licensees  that  we  could  use  in 
applying  the  SBA's  defuiition  of  a  small 
business.  Thus,  for  purposes  of 
estimating  the  number  of  small  entities 
to  which  the  rules  apply,  we  are  limited 
to  considering  the  revenue  data  that  are 
publicly  available,  and  the  revenue  data 
on  which  we  rely  may  not  correspond 
completely  with  the  SBA  definition  of 
annual  receipts. 

Under  SBA  criteria  for  determining 
annual  receipts,  if  a  concern  has 
acquired  an  affiliate  or  been  acquired  as 
an  affiliate  during  the  applicable 
averaging  period  for  determining  annual 
receipts,  the  annual  receipts  in 
determining  size  status  include  the 
receipts  of  both  firms.  13  CFR 
121.104(d)(1).  The  SBA  defines 
affiliation  ui  13  CFR  121.103.  hi  this 
context,  the  SBA's  definition  of  affiliate 
is  analogous  to  our  attribution  rules. 
Generally,  under  the  SBA's  definition, 
concerns  are  affiliates  of  each  other 
when  one  concern  controls  or  has  the 
power  to  control  the  other,  or  a  third 
party  or  parties  controls  or  has  the 
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power  to  control  both.  13  CFR 
121.103(a)(1).  The  SBA  considers  factors 
such  as  ownership,  management, 
previous  relationships  with  or  ties  to 
another  concern,  and  contractual 
relationships,  in  determining  whether 
affiliation  exists.  13  CFR  121.103(a)(2). 
Instead  of  making  an  independent 
determination  of  whether  television 
stations  were  affiliated  based  on  SBA's 
definitions,  we  relied  on  the  databases 
available  to  us  to  provide  us  with  that 
information.  |    ■ 

3.  Estimates  Based  on  Census  Data 

The  rules  to  be  adopted  pursuant  to 
this  Second  NPRM  will  apply  to 
television  and  radio  stations.  The  SBA 
defines  a  television  broadcasting  station 
that  has  no  more  than  $10.5  million  in 
annual  receipts  as  a  small  business.  13 
CFR  121.201,  North  American  Industry 
Classification  System  (NAICS)  code 
513120.  Television  broadcasting  stations 
consist  of  establishments  primarily 
engaged  in  broadcasting  visual  programs 
by  television  to  the  pubUc,  except  cable 
and  other  pay  television  services. 
Economics  and  Statistics 
Administration,  Bureau  of  Census,  U.S. 
Departmdit  of  Conunerce,  1992  Censiis 
of  Transportation,  Communications  and 
Utilities,  Establishment  and  Firm  Size, 
Series  UC92-S-1,  Appendix  A-9  (1995). 
Included  in  this  industry  are 
commeicial,  religious,  educational,  and 
other  television  stations.  Id.;  see 
Executive  Office  of  the  President,  Office 
of  Managraaent  and  Budget,  Standard 
Industrial  Ckasipcation  Manual  (1987), 
at  283,  which  describes  'Television 
Broadcasting  Stations"  (SIC  code  4833, 
now  NAICS  code  51312)  as: 
"Establishments  primarily  engaged  in 
broadcasting  visual  programs  by 
■  television  to  the  public,  except  cable 
and  other  pay  television  services. 
Induikd  in  this  industry  are 
commercial,  religious,  educational  and 
other  television  stations.  Also  included 
here  are  establishments  primarily 
engaged  in  television  broadcasting  and 
whidi  produce  taped  television  program 
materials."  Also  included  are 
establishments  primarily  engaged  in 
television  broadcasting  and  which 
produce  taped  television  program 
materials.  1992  Census,  Series  UC92-S- 
1,  at  Appendix  A-9.  Separate 
establishments  primarily  engaged  in 
producing  taped  television  program 
materials  are  classified  imder  other 
NAICS  numbers.  Id.\  formerly  SIC  code 
7812  (Motion  Picture  and  Video  Tape 
Production)  (NAICS  code  512110); 
formerly  SIC  code  7922  (Theatrical 
Producers  and  Miscellaneous  Theatrical 
Services)  (producers  of  live  radio  and 


television  programs)  (NAICS  codes 
512110,  512191,  512290). 

There  were  1,509  full-service 
television  stations  operating  in  the 
nation  in  1992.  FCC  News  Release  No. 
31327,  Jan.  13, 1993;  Economics  and 
Statistics  Administration,  Bureau  of 
Census,  U.S.  Department  of  Commerce, 
Appendix  A-9.  That  number  has 
remained  fairly  constant  as  indicated  by 
the  approximately  1,686  operating  full- 
service  television  broadcasting  stations 
in  the  nation  as  of  September  2001.  FCC 
News  Release,  Broadcast  Station  Totals 
as  of  September  30,  2001  (released 
October  30,  2001).  For  1992^  the 
number  of  television  stations  that 
produced  less  than  $10.0  million  in 
revenue  was  1,155  establishments.  (The 
amount  of  $10  million  was  used  to 
estimate  the  number  of  small  business 
establishments  because  the  relevant 
Census  categories  stopped  at  $9,999,999 
and  began  at  $10,000,000.  No  category 
for  $10.5  million  existed.  Thus,  the 
niunber  is  as  accurate  as  it  is  possible 
to  calculate  with  the  available 
information.)  Thus,  the  proposed  rules 
will  affect  approximately  1,686 
television  stations;  approximately  77%, 
or  1,298  of  those  stations  are  considered 
small  businesses.  (We  use  the  77 
percent  figure  of  TV  stations  operating 
at  less  than  $10  million  for  1992  and 
apply  it  to  the  2001  total  of  1,686  TV 
stations  to  arrive  at«tations  categorized 
as  small  businesses.)  These  estimates 
may  overstate  the  number  of  small 
entities  since  the  revenue  figiues  on 
which  they  are  based  do  not  include  or 
aggregate  revenues  from  non-television 
affiliated  companies.  We  recognize  that 
the  proposed  rules  may  also  affect 
minority  and  women  owned  stations, 
some  of  which  may  be  small  entities.  In 
August  1998,  minorities  owned  and 
controlled  32  (2.6%)  of  1,209 
commercial  television  stations  in  the 
United  States.  Minority  Commercial 
Broadcast  Ownership  in  the  United 
States,  U.S.  Department  of  Commerce, 
National  Teleconmnmications  and 
Information  Administration,  The 
Minority  Telecommunications 
Development  Program  (MTDP)  (August 
1998).  (MTDP  considers  minority 
ovmership  as  ownership  of  more  than 
50%  of  a  broadcast  corporation's  stock, 
voting  control  in  a  broadcast 
partnership,  or  ownership  of  a 
broadcasting  property  as  an  individual 
proprietor.  The  minority  groups 
included  in  this  report  are  Black, 


1  Census  for  Communications'  establishments  are 
performed  every  five  years  ending  with  a  "2"  or 
"7".  See  Economics  and  Statistics  Administration, 
Bureau  of  Census,  U.S.  Department  of  CommMce, 
note  53,  m. 


Hispanic,  Asian,  and  Native  American.) 
According  to  the  U.S.  Bureau  of  the 
Census,  in  1987  women  owned  and 
controlled  27  (1.9%)  of  1,342 
commercial  and  non-commercial 
television  stations  in  the  United  States. 
See  Comments  of  American  Women  in 
Radio  and  Television,  Inc.  in  MM 
Docket  No.  94-149  and  MM  Docket  No. 
91-140.  at  4  n.4  (filed  May  17, 1995), 
citing  1987  Economic  Censuses, 
Women-Owned  Business,  WB87-1,  U.S. 
Department  of  Commerce,  Biu'eau  of  the 
Census,  August  1990  (based  on  1987 
Census).  After  the  1987  Census  report, 
the  Census  Biueau  did  not  provide  data 
by  particular  conmumications  services 
(four-digit  Standard  Industrial 
Classification  (SIC)  Code),  but  rather  by 
the  general  two-digit  SIC  Code  for 
communications  (#48).  Consequentiy, 
since  1987,  the  U.S.  Census  Bureau  has 
not  updated  data  on  ownership  of 
broadcast  facilities  by  women,  nor  does 
the  FCC  collect  such  data.  However,  the 
Commission  recentiy  amended  its 
Annual  Ownership  Report  Form  323  to 
require  information  on  the  gender  and 
race  of  broadcast  license  owners  in 
future  filings.  See  1998  Biennial 
Regulatory  Review— Streamlining  of 
Mass  Media  Applications,  Rules  and 
Processes,  Report  and  Order,  MM  , 

Docket  No.  98-43, 13  FCC  Red  23,056 
(1998). 

The  proposed  rule  changes  would 
also  affect  radio  stations.  "Hie  SBA 
defines  a  radio  broadcasting  station  that- 
has  no  matB  than  $5  million  in  annual 
receipts  as  a  small  business.  13  CFR 
121.201,  NAICS  codes  513111  and 
513112.  A  radio  broadcasting  station  is 
an  establishment  primarily  engaged  in 
broadcasting  aural  programs  by  radio  to 
the  public.  Economics  and  Statistics 
Administration,  Bureau  of  Census,  U.S. 
Department  of  Commerce.  Appendix  A- 
9.  Included  in  this  industry  are 
commercial,  religious,  educational,  and 
other  radio  stations.  Id.  Radio 
broadcasting  stations  which  primarily 
are  engaged  in  radio  broadcasting  ami 
which  produce  radio  program  materials 
are  similarly  included.  Id.  However, 
radio  stations  which  are  separate 
establishments  and  are  primarily 
engaged  in  producing  radio  program 
matorial  are  classified  under  another 
NAICS  number.  Id.  The  1992  Census 
indicates  that  96  percent  (5.861  of 
6,127]  of  radio  station  establishmoits 
produced  less  than  $5  million  in 
revenue  in  1992.  (The  Cen^s  Bureau 
counts  miUtiple  radio  stations  located  at 
the  same  facility  as  one  establishment. 
Therefore,  each  co-located  AM/FM 
combination  coimts  as  one 
establishment.)  Official  Commission 
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records  indicate  that  11,334  individual 
radio  stations  were  operating  in  1992. 
FCC  News  Release  No.  31327,  Jan.  13, 
1993.  As  of  September  2001,  official 
Commission  records  indicate  that 
13,012  radio  stations  are  ctuxentiy 
operating.  FCC  News  Release,  Broadcast 
Station  Totals  as  of  September  30,  2001 
(released  October  30,  2001). 

The  rule  changes  would  also  affect 
small  cable  entities,  including  MVPDs. 
SBA  has  developed  a  definition  of  a 
small  entity  for  cable  and  other  {iay 
television  services,  which  includes  all 
such  companies  generating  $1 1  million 
or  less  in  annual  receipts.  13  CFR 
121.201  (NAICS  codes  513210  and 
513220).  This  definition  includes  cable 
system  operators,  closed  circuit 
television  services,  direct  broadcast 
satellite  services  (DBS),  multipoint 
distribution  systems  (MDS),  local 
midtipoint  distribution  service  (LMDS), 
satellite  master  antenna  systems,  and 
subscription  television  services. 
Aa:ording  to  the  Biueau  of  the  Census, 
there  were  1,423  such  cable  and  other 
pay  television  services  generating  less 
than  $11  million  in  revenue  that  were 
in  operation  for  at  least  one  year  at  the 
end  of  1992. 1992  Economic  Census 
Industry  and  Enterprise  Receipts  Size 
Report,  Table  2D.  SIC  4841  (U.S.  Bureau 
of  the  Census  data  imder  contract  to  the 
Office  of  Advocacy  of  the  U.S.  Small 
Business  Administration).  We  discuss 
these  services  to  provide  a  more 
succinct  estimate  of  small  entities. 

Cable  Systems:  The  Commission  has 
developed,  with  SBA's  approval,  its 
own  definition  of  small  cable  system 
operators.  Under  the  Commission's 
rules,  a  "small  cable  company"  is  one 
serving  fewer  than  400,000  subscribers 
nationvride.  47  CFR  67.901(3).  The 
Commission  developed  this  definition    ^ 
based  on  its  determination  that  a  small 
cable  system  operator  is  one  with 
annual  revenues  of  $100  million  or  less. 
Implementation  of  Sections  of  the  1992 
Cable  Act:  Rate  Regulation.  Sixth  Report 
and  Order  and  Eleventh  Order  on 
Reconsideration.  10  FCC  Red  6393 
(1995).  Based  on  our  most  recent 
information,  we  estimate  that  there  were 
1,439  cable  operators  that  qualified  as 
small  cable  companies  at  the  end  of 
1995.  Paul  Kagan  Associates,  Inc.,  Cable 
TV  Investor,  Feb.  29, 1996  (based  on 
figures  for  Dec.  30, 1995).  Since  then, 
some  of  those  companies  may  have 
grovra  to  serve  over  400,000  subscribers, 
and  others  may  have  been  involved  in 
transactions  that  caused  them  to  be 
combined  with  other  cable  operators. 
Consequentiy,  we  estimate  that  there  are 
fewer  tiian  1,439  small  entity  cable 
system  operators  that  may  be  affected  by 
the  rules  proposed  herein. 


The  Communications  Act  also 
contains  a  definition  of  a  small  cable 
system  operator,  which  is  "a  cable 
operator  that,  directly  or  through  an 
affiliate,  serves  in  the  aggregate  fewer 
than  1%  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenue  in  the  aggregate  exceeds 
$250,000,000."  47  U.S.C.  543(m)(2).  The 
Conunission  has  determined  that  there 
are  67,700,000  subscribers  in  the  United 
States.  See  FCC  Annoimces  New 
Subscriber  Count  for  the  Definition  of 
Small  Cable  Operator,  Public  Notice  DA 
01-158  (January  24,  2001).  Therefore, 
we  found  that  an  operator  serving  fewer 
than  677,000  subscribers  shall  be 
deemed  a  small  operator,  if  its  annual 
revenues,  when  combined  vtrith  the  total 
armual  revenues  of  all  of  its  affiliates,  do 
not  exceed  $250  million  in  the 
aggregate.  47  CFR  76.1403(b)  (SIC  4833). 
Based  on  available  data,  we  find  that  the 
number  of  cable  operators  serving 
677,000  subscribers  or  less  totals 
approximately  1,450.  Paul  Kagan 
Associates,  Inc.,  Cable  TV  Investor,  Feb. 
29, 1996  (based  on  figures  for  Dec.  30, 
1995).  Although  it  seems  certain  that 
some  of  these  cable  system  operators  are 
affiliated  with  entities  whose  gross 
annual  revenues  exceed  $250,000,000, 
we  are  unable  at  this  time  to  estimate 
with  greater  precision  the  numb^  of 
cable  system  operators  that  would 
qualify  as  small  cable  operators  imder 
the  definition  in  the  Communications 
Act. 

MDS:  MDS  involves  a  variety  of 
transmitters,  which  are  used  to  relay 
programming  to  the  home  or  office.  For 
purposes  of  this  item,  MDS  includes  the 
single  channel  Multipoint  Distribution 
Service  (MDA)  and  the  Midtichannel 
Multipoint  Distibution  Service  (MMDS). 
The  Commission  has  defined  "small 
entity"  for  purposes  of  the  1996  auction 
of  MDS  as  an  entity  that,  together  with 
its  affiliates,  has  average  gross  annual 
revenues  that  are  not  more  than  $40 
million  for  the  preceding  three  calendar 
years.  47  CFR  1.2110(a)(1).  This 
definition  of  a  small  entity  in  the 
context  of  MDS  auctions  has  been 
approved  by  the  SBA.  See  Amendment 
of  Parts  21  and  74  of  the  Commission's 
Rules  With  Regard  to  Filing  Procedures 
in  the  Multipoint  Distribution  Service 
and  in  the  Instructional  Television 
Fixed  Service  and  Implementation  of 
Section  309lf)  of  the  Communications 
Act — Competitive  Bidding,  MM  Docket 
No.  94-131  and  PP  Docket  No.  93-253, 
Reporfand  Order,  10  FCC  Red  9589 
(1995).  These  stations  were  licensed 
prior  to  implementation  of  section  309(j) 
of  the  Commimications  Act  of  1934,  as 


amended.  47  U.S.C.  309(j).  Himdreds  of 
stations  were  licensed  to  incumbent 
MDS  licensees  prior  to  implementation 
of  section  309(j)  of  the  Communications 
Act  of  1934,  47  U.S.C.  309(j).  For  these 
pre-auction  licenses,  the  applicable 
standard  is  SBA's  small  business  size 
standard  for  "other 
telecommunications"  (annual  receipts 
of  $11  million  or  less).  See  13  CFR 
121.201.  Licenses  for  new  MDS  facilities 
are  now  awarded  to  auction  winners  in 
Basic  Trading  Areas  (BTAs)  and  BTA- 
like  areas.  Id.  A  BTA  is  the  geographic 
area  by  which  the  MDS  is  licensed.  See    ' 
Rand  McNally,  1992  Commercial  Atlas 
and  Marketing  Guide,  123rd  Edition,  pp. 
36-39.  The  MDS  auctions  resulted  in  67 
successful  bidders  obtaining  licensing 
opportimities  for  493  BTAs.  Of  the  67 
auction  winners.  61  met  the  definition 
of  a  small  business.  There  are 
approximately  2,000  MDS/MMDS/ 
LMDS  stations  eurrentiy  licensed.  We 
conclude  that  there  are  1,595  MDS/ 
MMDS/LMDS  providers  that  are  small 
businesses  as  deemed  by  the  SBA  and 
the  Commission's  auction  rules. 

LMDS:  The  auction  of  the  1 ,030  LMDS 
licenses  began  on  February  18, 1998, 
and  closed  on  March  25, 1998.  The 
Commission  defined  "small  entity"  for 
LMDS  licenses  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  See  Local  Multipoint  Distribution 
Service,  Second  Report  and  Order,  12 
FCC  Red  12545  (1997).  An  additional 
classification  for  "very  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  its  affiliates,  has 
average  gross  revenues  of  not  more  than 
$15  million  for  the  preceding  three 
calendar  years.  Id.  These  regulations 
defining  "small  entity"  in  the  context  of 
LMDS  auctions  have  been  approved  by 
the  SBA.  See  Letter  to  Daniel  Phythyon. 
Chief,  Wireless  Telecommunications 
Biueau.  FCC.  from  A.  Alvarez, 
Administrator,  SBA  (January  6, 1998). 
There  were  93  winning  bidders  that 
qualified  as  small  entities  in  the  LMDS 
auctions.  A  total  of  93  small  and  very 
small  business  bidders  won 
approximately  277  A  Block  licenses  and 
387  B  Block  licenses.  On  March  27, 
1999,  the  Commission  reauctioned  161 
licenses;  there  were  40  winning  bidders. 
Based  on  this  information,  we  conclude 
that  the  number  of  small  LMDS  licenses 
will  include  the  93  winning  bidders  in 
the  first  auction  and  the  40  winning 
bidders  in  the  reauction,  for  a  total  of 
133  small  entity  LMDS  providers  as 
defined  by  the  SBA  and  the 
Commission's  auction  rules. 

DBS:  Because  DBS  provides 
subscription  services,  it  falls  within  the 
SBA-recognized  definition  of  "Cable 
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and  Other  Pay  Television  Services."  13 
CFR  121.201,  NAICS  codes  513210  and 
513220.  This  definition  provides  that  a 
small  entity  is  one  with  $11.0  million  or 
less  in  annual  receipts.  Id.  Ciurently, 
there  are  foxir  DBS  providers,  though 
there  are  only  two  DBS  companies  in 
operation  at  this  time.  We  neither 
request  nor  collect  annual  revenue 
information  for  DBS  services,  and  are 
unable  to  determine  the  number  of  DBS 
operators  that  woiild  be  considered  a 
small  business  imder  the  SBA 
definition. 

An  alternative  way  to  classify  small 
entities  is  by  the  number  of  eniployees. 
Based  on  available  data,  we  estimate 
that  in  1997  the  total  number  of  full- 
service  broadcast  stations  with  four  or 
fewer  employees  was  5186,  of  which 
340  were  television  stations.  We  base 
these  estimates  on  a  compilation 
performed  by  the  Equal  Employment 
Opportunity  Staff,  Mass  Media  B\neau, 
FCC.  Similarly,  we  estimate  that  in 
1997, 1900  cable  employment  units 
employed  fewer  than  six  full-time 
employees.  Also,  in  1997,  296  MVPD 
employment  units  employed  fewer  than 
six  full-time  employees.  We  also 
estimate  that  in  1997,  the  total  niunber 
of  full^service  broadcast  stations  with 
five  to  ten  employees  was  2145,  of 
which  200  were  television  stations. 
Similarly,  we  estimate  that  in  1997,  322 
cable  employment  units  employed  six  to 
ten  full-time  employees.  Also,  in  1997, 
65  MVPD  employment  units  employed 
six  to  ten  full-time  employees. 

E.  Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

The  RFA  requires  an  agency  to 
describe  any  significant  adtematives  that 
it  has  considereid  in  reaching  its 
proposed  approach,  which  may  include 
the  fbllo%nng  four  alternatives  (among 
others):  (1)  "Hie  establishment  of 
difiiering  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
ctnnpUance  or  reporting  requirements 
under  the  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  small  entities.  5  U.S.C.  603(c). 

Chie  of  the  alternatives  that  this 
Second  NPRM  proposes  is  that 
lRt>adcasters  with  station  employment 
units  of  five  to  ten  full-time  employees 
be  provided  some  relief  from  EEO 
program  requirements,  and  that  station 
emplofyment  imits  of  fewer  than  five 
full-time  employees  be  exempt 
altogether,  with  the  exception  that  all 


broadcasters  be  subject  to  the 
nondiscrimination  requirement  and 
report  any  emplojmtient  discrimination 
complaints  filed  against  them.  In 
addition,  cable  employment  imits, 
including  MVPD  employment  imits, 
employing  six  to  ten  full-time 
employees  would  be  provided  some 
relief  from  the  proposed  EEO  program 
requirements,  and  cable  employment 
imits  with  fewer  than  six  full-time 
employees  would  not  be  required  to 
demonstrate  compliance  with  the 
proposed  EEO  program  requirements. 
We  consider  this  alternative  because 
entities  with  small  staffs  have  limited 
personnel  and  financial  resources  to 
carry  out  EEO  requirements. 
Furthermore,  these  proposed  rules 
streamline  and  clarify  recordkeeping 
requirements,  thereby  benefiting  all 
entities,  including  those  with  fewer 
employees.  It  is  our  belief  that  the 
proposed  alternative  balances  the 
importance  of  deterring  discrimination 
and  achieving  broad  outreach  in 
broadcast  and  cable  employment 
practices  against  the  need  to  maintain 
minimal  regulatory  burdens  and  the 
ease  and  clarity  of  administration. 

F.  Federal  Rules  That  Overlap, 
Duplicate,  or  Conflict  With  the  Proposed 
Rules 

The  proposed  rules  do  not  overlap, 
duplicate  or  conflict  with  any  other 
rules. 


List  of  Subjects' 

47  CFR  Part  73 

Radio,  Equal  employment 
opportunity.  Reporting  and 
recordkeeping  requirements.  Television. 

47  CFR  Part  76 

Cable  television.  Equal  employment 
opportunity.  Reporting  and 
recordkeeping  requirements. 

Federal  Conununications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 

[FR  Doc.  02-870  Filed  1-11-02;  8:45  am) 
■UMQ  cone  fna-ai-p 

FEDERAL  COMMUMCATIONS 
COMMISSION 

47CFRParts95 

[WT  Doctat  Na  01-338;  FCC  01-486] 

Garmin  intsmational.  Inc. 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

summary:  In  this  Notice  of  Proposed 
Rule  Making  (NPRM).  the  FCC  proposes 


to  amend  Commission's  rules  to 
authorize  Family  Radio  Service  (FRS) 
units  to  transmit  an  additional  emission 
type  and  to  revise  the  permissible 
communications  rule  tiiat  applies  to 
FRS  units.  These  rule  changes  could 
allow  a  new  and  incidental  use  of  the 
FRS,  a  short-range  two-way  voice 
communication  service  used  by  small 
groups  of  persons. 

DATES:  Written  comments  by  the  public 
on  the  proposed  are  due  on  or  before 
February  13,  2002  and  reply  comments 
are  due  on  or  before  February  28,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  Office  of  the  Secretary, 
Room  TW-B204,  445  Twelfth  Street. 
SW. .  Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Cross,  Wireless 
Telecommunications  Bureau,  at  (202) 
418-0691. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
smnmary  of  the  Federal 
Communications  Commission's  Notice 
of  Proposed  Rule  Making,  FCC  01-366, 
adopted  on  December  12,  2001  and 
released  on  December  20,  2001.  The  full 
text  of  this  Notice  of  Proposed  Rule 
Making  is  available  for  inspection  and 
copying  during  normal  business  hours 
in  the  FCC  Reference  Center,  Room  CY- 
A257, 445  12th  Street,  SW., 
Washington,  DC  20554.  The  complete 
text  may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International.  445  12th  Street,  SW., 
Room  CY-B402,  Washington.  DC  20554. 
The  full  text  may  also  be  downloaded  at 
www.fcc.gov.  Alternative  formats  are 
available  to  persons  with  disabilities  by 
contacting  Martha  Contee  at  (202)  418- 
0260  orTTY  (202)  418-2555. 

1.  lliis  NPRM  seeks  comment  on  a 
proposal  to  amend  §§  95.193(a). 
95.193(b).  and  95.631(d)  of  the 
Commission's  rules  to  authorize  Family 
Radio  Service  (FRS)  units  to  transmit  an 
additional  emission  type  and  to  revise 
the  permissible  commimications  rule 
that  applies  to  FRS  units.  In  its  Petition, 
Garmin  International,  Inc.  (Gannin) 
proposes  to  allow  FRS  units  to  transmit 
Global  Positioning  System  (GPS) 
location  information  using  emission 
type  F2D  in  a  digital  data  burst  of  not 
more  than  one  second.  Prior  to  the 
submission  of  the  Petition,  Garmin 
sought  a  waiver  (Waiver  Request)  of 
§§  95.193(a).  95.193(b).  and  95.631(d)  of 
the  Commission's  rules  to  allow  it  to 
manufecture  and  market  inexpensive 
handheld  FRS  transceivers  capable  of 
transmitting  GPS  location  information 
on  FRS  channels.  The  Public  Safety  and 
Private  Wireless  Division  (Division)  of 
the  Wireless  Telecommunications 
Bureau  granted  a  one-year  waiver  of  the 
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FRS  Rules  on  September  29,  2000.  On 
reconsideration,  the  Division  extended 
the  term  of  the  waiver  grant  to  two 
years,  subject  to  the  resolution  of  the 
Petition.  We  believe  that  these  rule 
changes  could  allow  a  new  and 
incidental  use  of  the  FRS,  a  short-range 
two-way  voice  communication  service 
used  by  small  groups  of  persons. 
Therefore,  we  are  initiating  this 
rulemaking  proceeding  to  propose  a 
modification  of  the  authorized  emission 
types  and  permissible  conununications 
rules. 

Procedural  Matters 

2.  Initial  Regulatory  Flexibility 
Certification.  The  Regulatory  Flexibility 
Act  of  1980,  as  amended  (RFA),  requires 
that  an  initial  regulatory  flexibility 
analysis  be  prepared  for  notice  and 
comment  rule  making  proceedings, 
unless  the  agency  certifies  that  "the  rule 
v«ll  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
The  RFA  generally  defines  the  term 
"small  entity"  as  having  the  same 
meaning  as  the  terms  "small  business," 
"small  organization,"  and  "small 
governmental  jurisdiction."  In  addition, 
the  term  "small  business"  has  the  same 
meaning  as  the  term  "small  business 
concern"  under  the  Small  Business  Act. 
A  "small  business  concern"  is  one 
which:  (1)  Is  independently  owned  and 
operated;  t2)  is  not  dominant  in  its  field 
of  tiperation;  and  (3)  satisfies  any 
additional  criteria  established  by  the 
Small  Business  Administi^tion  (SBA). 

3.  hi  this  NPRM.  we  propose  to 
authorize  an  individual  to  use  a  FRS 

,  unit  to  satisfy  his  or  her  need  for  non- 
voice  communications  for  the  purpose 
of  providing  information  about  the 
location  of  ^e  FRS  unit  to  other  FRS 
units.  The  proposed  rules  apply 
exclusively  to  individuals  who  use  FRS 
units.  Such  modification  would  be  in 
the  public  interest  because  it  would 
allow  the  public  to  take  advantage  of 
technological  developments  in 
equipment  and  service  that  have 
occiured  since  the  authorization  of  the 
FRS,  availability  of  equipment  at 
reasonable  prices,  and  the  removal  of 
Selective  Availability  bom  the  GPS 
signal. 

4.  In  addition,  the  rules  proposed  in 
this  NPRM,  potentially  could  affect 
manufectures  of  FRS  units.  Based  on 
requests  from  manufactures  for 
certification  of  FRS  units,  we  believe 
that  there  are  between  5  and  10 
manufactures  of  FRS  imits  and  that 
none  of  these  manufactures  are  small 
entities.  The  proposed  rule  change,  if 
adopted,  applies  to  individuals  who  use 
FRS  units  and  does  not  result  in  a 


mandatory  change  in  manufactured  FRS 
units.  RaAer,  the  proposed  rule  change 
is  permissive  and  would  allow  a 
manufacture,  if  it  so  chose,  to  include 
additional  features  in  the  FRS  units  it 
manufactured.  Therefore,  we  certify  that 
the  proposals  in  this  NPRM,  if  adopted, 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  Commission  will  send  a 
copy  of  the  NPRM,  including  a  copy  of 
this  Initial  Regulatory  Flexibility 
Certification,  to  the  Chief  Counsel  for 
Advocacy  of  the  SBA.  This  initial   • 
certification  will  also  be  published  in 
the  Federal  Register. 

5.  Paperwork  Reduction  Analysis. 
This  NPRM  does  not  contain  either  a 
proposed  or  modified  information 
collection  requirement. 

6.  Ex  Parte  Rules  Presentations.  This 
is  a  permit-but-disclose  notice  and 
comment  rulemaking  proceeding.  Ex 
parte  presentations  are  permitted, 
except  during  the  Sunshine  Agenda 
period,  provided  they  are  disclosed  as 
provided  in  the  Commission's  rules.  See 
generally  47  CFR  1.1202, 1.1203, 
1.1206(a). 

7.  Alternative  formats.  Alternative 
formats  (computer  diskette,  large  print, 
audiocassette,  and  Braille)  are  available 
from  Brian  Millin  at  (202)  418-7426, 
TTY  (202)  418-7365,  or  at 
bmillin@fcc.gov.  This  NPRM  can  also  be 
downloaded  at  http://www.fcc.gov/dtf. 

8.  Comment  Dates,  pursuant  to 
sections  1.415  and''l.419  of  the 
Commission's  rules,  47  CFR  1.415, 
1.419,  interested  parties  may  file 
comments  are  due  on  or  before  February 
13,  2002,  and  reply  comments  are  due 
on  or  before  February  28,  2002. 
Comments  may  be  filed  usii\g  the 
Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies. 

9.  Comments  filed  through  the  ECFS 
can  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name.  Postal  Service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  to  ecfs@fcc.gov,  and  should 
include  the  following  words  in  the  body 
of  the  message,  "get  form  <your  e-mail 
address>."  A  sample  form  and 
directions  will  be  sent  in  reply. 

10.  Parties  who  chose  to  file  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  The  docket  number 
appearing  in  the  caption  of  this 


proceeding  must  appear  in  each 
comment  or  filing.  All  filings  must  be 
sent  to  the  Commission's  Secretary, 
Magalie  Roman  Salas,  Office  of  the 
Secretary,  Federal  Communications 
Commission.  445  12th  Sti^t.  SW., 
Room  TW-B204.  Washington.  DC 
20554. 

11.  For  further  information,  contact 
the  Policy  and  Rules  Branch,  Public 
Safety  and  Private  Wireless  Division, 
Wireless  Telecommunications  Bureau, 
(202)  418-0680,  TTY  (202)  418-7233,  or 
via  e-mail  at  fccinfo@fcc.gov. 

A.  Ordering  Clauses 

12.  Pursuant  to  sections  4(i),  4(j),  and 
303(r)  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  154(i). 
154(j).  and  303(r),  notice  is  hereby  given 
of  proposed  amendment  to  §§  95.193(a),  - 
95.193(b).  and  95.631(d)  of  the 
Commission's  Rules,  47  CFR  95.193(a), 
95.193(b),  and  95.631(d),  as  described 
above. 

13.  The  Petition  for  Rulemaking,  RM- 
10070.  submitted  by  Garmin 
International,  Inc.,  on  December  26. 
2000,  is  granted  to  the  extent  indicated 
herein. 

14.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Notice  ofFropo'sed  Rulemaking. 
including  the  Initial  Regulatory 
Flexibility  Certification,  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Subjects  in  47  CFR  Part  95 

Radio. 
Federal  Communications  Commission. 
WilKam  F.  Caton, 

Deputy  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  95  as  follows: 

1.  The  authority  citation  for  Part  95 
continues  to  read  as  follows: 

Authority:  Sections  4.  303.  48  Stat.  1066, 
1082  as  amended;  47  U.S.C.  154,  303. 

2.  Section  95.193  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows:  . 

§95.193    (FRS  Rule  3)  Types  of 
communications. 

(a)  You  may  use  an  FRS  unit  to 
conduct  two-way  voice  communications 
with  another  person.  You  may  use  an 
FRS  unit  to  transmit  one-way  voice  or 
non-voice  communications  only  to 
establish  commimications  with  another 
person,  send  an  emergency  message, 
provide  traveler  assistance,  provide 
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location  information,  make  a  voice  page, 
or  to  conduct  a  brief  test. 

(b)  The  FRS  unit  may  transmit  tones 
to  make  contact  or  to  continue 
communications  with  a  {lartic^ilar  FRS 
unit.  If  the  tone  is  audible  (more  than 
300  Hertz),  it  must  be  transmitted 
continuously  no  longer  than  15  seconds 
at  one  time.  If  the  tone  is  subaudible 
(300  Hertz  or  less),  it  may  be  transmitted 
continuously  only  while  you  are  talking. 
The  FRS  unit  may  transmit  digital  data 
containing  location  information.  Digital 
data  transmissions  shall  not  exceed  one 
second,  must  be  initiated  by  a  manual 
key  press,  and  shall  be  limited  to  no 
more  than  one  digital  transmission 
within  a  ten-second  period. 
***** 

3.  Section  95.631  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 


S  96.631    Emission  typse. 


(d)  An  FRS  imit  may  transmit  only 
emission  type  F3E  or  F2D.  A  non-voice 
emission  is  limited  to  selective  calling 
or  tone-operated  squelch  tones  to 
establish  or  continue  voice 
communications  or  digital  data 
transmission  of  location  information. 
***** 

[FR  Doc.  02-787  Filed  1-11-02;  8:45  am) 
BNJJNG  CODE  671»^>1-P 


DEPARTMENT  OF  THE  INTERIOR 
FMi  and  Wildlife  Servica 

50  CFR  Part  17 
Pm  1016-AF84 

Endangered  and  Threatened  Wildlife 
and  Pianta;  Reopening  of  Comment 
Period  on  tlw  Propoaed  Endangered 
Stalua  of  T^ivo  Pianta,  Lomatlum  Cookil 
(Cook'a  Lomatlum)  and  Umnanthes 
floccoaa  aap.  GnndUlon  (l-arge- 
Flowared  Wooly  Moadowfoam) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  of 

comment  period. 

summary:  We.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  announce  the 
re-opening  of  the  comment  period  on 
the  proposed  listing  oiLomatium  cookii 
(Cook's  lomatiiun)  and  Umnanthes 
floccosa  ssp.  grandifJora  (large-flowered 
wooly  meadowfoam)  as  endangered 
species  under  the  Endangered  Species 
Act  of  1973,  as  amended  (Act).  We  are 
re-opening  the  comment  period  to 
provide  the  public  an  opportimity  to 


review  additional  information  on  the 
status,  abundance,  and  distribution  of 
these  plants,  and  to  request  additional 
information  and  comments  £rom  the 
public  regarding  the  proposed  nde. 
Comments  previously  submitted  need 
not  be  resubmitted  as  they  wrill  be 
incorporated  into  the  public  record  as 
part  of  this  extended  comment  period: 
all  comments  will  be  fully  considered  in 
the  final  rule. 

DATES:  We  will  accept  public  comments 
until  March  15,  2002. 
ADDRESSES:  Comments  and  materials 
concerning  this  proposal  should  be  sent 
to  the  State  Supervisor,  Oregon  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service,  2600  Southeast  98th  Avenue, 
Portland,  Oregon,  97266.  Comments  and 
materials  received  will  be  available  for 
public  inspection,  by  appointment, 
diuing  normal  business  hours  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Jacobs  or  RoUie  White  at  the  above 
address,  phone:  503/231-6179, 
facsimile:  503/231-6195. 
SUPPLEMENTARY  INFORMATION: 

Background 

Lomatium  cookii  (Cook's  lomatiimi) 
and  Umnanthes  floccosa  ssp. 
gmndiflora  (large-flowered  wooly 
meadowfoam)  are  two  plants  that 
inhabit  seasonally  wet  habitats  known 
as  vernal  pools  in  the  Agate  Desert,  an 
area  of  approximately  83  square 
kilometers  (32  square  miles)  north  of 
Medford.  Jackson  County,  Oregon. 
Cook's  lomatiimi  also  occurs  on 
seasonally  wet  soils  in  the  adjacent 
county  to  the  west,  Josephine  Coimty, 
Oregon.  The  continued  existence  of 
Lomatium  Tookii  and  Umnanthes 
floccosa  ssp.  gmndiflora  is  endangered 
primarily  by  destruction  of  their 
specialized  vernal  pool  habitat  by 
competition  with  non-native  plants  and 
industrial  and  residential  development, 
including  road  and  powerline 
construction  and  maintenance. 
Agricultiual  conversion  and  off-road 
vehicle  (ORV)  use  also  contribute  to 
destruction  of  the  habitat  required  by 
these  plants.  Lomatium  cookii  sites  in 
Josephine  County  are  additionally 
threatened  by  habitat  alteration 
associated  with  gold  mining,  certain 
proposed  timber  projects,  and  woody 
species  encroachment  resulting  from 
fire  suppression. 

On  May  15,  2000,  the  Service 
published  a  proposed  rule  to  list 
Lomatium  cookii  and  Umnanthes 
floccosa  ssp.  gmndiflora  as  endangered 
species  and  requested  public  comment 
for  60  days  (65  FR  30941).  On  August 
.  28,  2001,  Siskiyou  Regional  Educational 


Project  filed  a  citizen  suit  alleging  that 
the  Service  had  failed  to  make  a  timely 
final  determination  on  the  listing  and 
critical  habitat  designation  of  these  two 
plants,  consistent  with  the  time  frames 
set  forth  in  section  4  of  the  Act  [Siskiyou 
Regional  Educational  Pmjeci  v.  Norton, 
Civil  No.  01-1208-KI  (D.  Ore).  We 
entered  into  a  settlement  agreement 
with  the  plaintiff  and  agreed  to  submit 
a  final  listing  decision  for  publication  in 
the  Federal  Register  on  or  before 
October  31,  2002.  By  this  notice,  the 
Service  is  seeking  updated  information 
regarding  the  status,  abundance,  and 
distribution  of  these  plants,  as  well  as 
providing  updated  information  now  in 
the  possession  of  the  Service  regarding 
the  status  of  these  two  plants. 

Current  Status 

The  proposed  rule  published  in  May 
of  2000  did  not  contain  data  fi-om 
siuveys  for  these  plants  that  had  been 
conducted  one  month  prior  to 
publication  of  the  proposed  rule,  diuing 
April  of  2000  (David  Evans  and 
Associates  2000).  Additional  survey 
work  was  also  conducted  for  both 
species  in  April  of  2001.  These  data  are 
provided  below. 

Each  year,  plairt  popiilations  exhibit 
some  natural  variation  in  niunbers, 
related  primarily  to  temperature  and 
rainfall  conditions  for  that  year.  In 
general,  numbers  of  annual  plants,  such 
as  Umnanthes  floccosa  ssp.  gfrmdiflora 
may  fluctuate  more  widely  than  those  of 
perennial  plants,  such  as  Lomatium 
cookii.  The  year  2000  was  a  banner  year 
for  Umnanthes  floccosa  ssp.  gmndiflom 
populations  due  to  the  wet  conditions 
that  prevailed  that  year,  but  in  2001,  a 
dry  year,  population  niunbers  of  this 
plant  plummeted  in  many  areas.  For 
example,  on  a  protected  site  owned  by 
The  Nature  Conservancy  (TNC),  one 
Umnanthes  floccosa  ssp.  gmndiflora 
occurrence  declined  from  68,000  in 

2000  to  39,000  in  2001.  A  site  owned  by 
the  City  of  Medford,  contained  some 
10,000  Unmanthes  floccosa  ssp. 
gpmdiflom  individuals  in  the  year  2000, 
while  only  112  individuals  were  noted 
at  this  site  in  2001  (D.  Borgias,  TNC, 
pers.  comm.  2001).  Year-to-year  changes 
of  this  magnitude  may  be  within  the 
normal  range  of  variation  for  this  annual 
plant.  However,  it  is  possible  that  a 
number  of  consecutive  drought  years 
could  eliminate  some  populations  of 
Umnanthes  floccosa  ssp.  gmndiflom.  In 
contrast,  niunbers  of  Lomatium  cookii  in 
the  Agate  Desert  were  generally  stable  or 
slightly  increased  from  the  year  2000  to 

2001  (D.  Borgias,  TNC,  pers.  comm. 
2001). 

The  Service  now  possesses 
information  on  three  status  changes  that 
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would  be  considered  outside  the  natural 
range  of  year-to-year  variation  for  these 
plants  and  that  was  not  available  to  us 
during  development  of  the  proposed 
rule  for  these  plants.  Two  of  these 
involve  increased  population  sizes  at 
historical  Lomatium  cookii  sites.  One  of 
these  sites,  on  private  land,  was 
believed  to  contain  some  6,000  plants 
historically.  Surveys  in  2000  and  2001 
revealed  an  estimated  500,000  flowering 
individuals.  Another  population, 
located  on  Medford  airport  property, 
that  was  previously  estimated  at  some 
1,000  plants,  was  found  in  1999  to 
contain  over  5,000  flowering  Lomatium 
cookii  plants.  However,  this  larger 
population  was  cut  in  two  last  year  by 
development  of  a  new  taxiway  at  this 
airport  (K.  O'Hara,  David  Evans  & 
Associates,  pers.  comm.  2001).  The 
third  status  change  is  that  in  the  year 
2000,  Umnanthes  floccosa  ssp. 
gmndiflom  was  discovered  at  a  new 
location.  This  occurrence,  on  private 
land,  comprised  approximately  1,000 
flowering  individuals. 

The  2000-2001  observations  of  these 
two  vernal  pool  plant  species  must  be 
considered  within  the  context  of  the 
status  and  trends  of  their  habitat  overall. 
Recent  studies  of  the  Agate  Desert 
vernal  pool  hydrology  and  vegetation 
indicate  that  no  intact  vernal  pool 
habitat  remains  (ONHP  1997, 1999).  The 
latter  study  (ORNP  1999)  indicates  that 
the  highest  quality  remaining  Agate 
Desert  vernal  pool  habitat,  that  with 
intact  hydrology  and  altered  vegetation, 
is  now  present  on  an  approximately 
17.6  percent  of  the  area.  This  is  a 
decrease  from  the  earlier  study  (ONHP 
1997),  cited  in  the  May.  2000,  Federal 
Register  proposal,  which  estimated  that 
this  highest  quality  remaining  habitat 
occurred  on  23.1  percent  of  the  area. 
This  reported  decrease  in  the  amount  of 
best  available  habitat  is  partially  due  to 
better-refined  mapping  techniques,  but 
there  is  evidence  that  additional  land 
leveling  also  occurred  between  the  two 
studies  (ONHP  1999).  Both  reported  and 
unreported  fills  of  ^ate  Desert  vernal 
pool  wetlands  are  occurring  continually 
((L  Tuss  USFWS  biologist,  pers.  comm. 
2001).  ONHP  (1999)  reports  that  over  19 
percent  of  Agate  Desert  vernal  pool 
habitat  has  been  leveled,  and 
development  (structures,  roads,  and 
other  impermeable  surfaces)  has 
occurred  on  an  additional  41  percent  of 
this  area  (ONHP  1999).  Thus,  over  60 
percent  of  the  habitat  of  these  plants  in 
the  Agate  Desert  has  been  destroyed, 
and  none  of  the  remaining  habitat  has 


escaped  the  invasion  of  weedy 
competitors.  This  compares  with  just 
under  60  percent  habitat  destruction 
reported  in  ONHP  1997  and  in  the 
proposed  rule  (65  FR  30941). 

Recent  evidence  also  indicates  that 
non-native  annual  grasses  are  a  greater 
problem  than  previously  believed  for 
Lomatium  cookii,  particularly  in  the 
Agate  Desert.  Unlike  native  perennial 
bunchgrasses  that  originally  occupied 
the  area,  annual  grasses  die  back  each 
year,  creating  a  buildup  of  thatch  from 
the  dead  leaves  that  interferes  with 
germination  of  Lomatium  cookii  seeds. 
Current  observations  indicate  that 
without  control  of  annual  grasses 
through  mowing,  grazing  or  prescribed 
bums,  Lomatium  cookii  populations 
tend  to  decrease  over  time,  and  could  be 
extirpated  within  a  relatively  short  time 
fr^me,  due  to  this  competition  with  non- 
native  grasses  (D.  Borgias,  TNC,  pers. 
comm.  2001).  In  many  cases,  non-native 
plants  have  been  purposefully  planted, 
for  livestock  and  other  reasons,  in  the 
Agate  Desert.  For  example,  the  Ken 
Denman  Wildlife  Reserve, 
encompassing  some  720  hectares  (1,780 
acres)  of  Agate  Desert  land,  is  managed 
by  the  State  primarily  for  waterfowl 
production.  Much  of  this  Reserve  has 
been  covered  with  log  deck  debris, 
plowed  in  strips  and  planted  with  non- 
native  wildlife  food  plants  (Brock  1987; 
J.  Jacobs,  pers.  obs.  2000). 

Populations  of  Lomatium  cookii  in 
Josephine  County  are  becoming  even 
more  highly  threatened  by  ORV  use 
than  they  were  at  the  time  of  the 
proposal.  Over  the  past  2  years,  gates 
erected  by  the  Bureau  of  Land 
Management  (BLM)  to  direct  ORV  traffic 
away  frt>m  Lomatium  cookii  habitat 
have  been  repeatedly  vandalized,  and 
the  intrusion  into  these  areas  continues. 
Particularly  in  the  springtime,  when  the 
ground  is  wet  and  muddy  (and 
Lomatium  cookii  plants  are  flowering), 
ORVs  cause  major  rutting  and 
disruption  oiLomatium  cookii  habitat 
(L.  Mazzu,  BLM  botanist,  pers.  comm. 
2001). 

Considering  the  above-noted 
population  changes  of  Lomatium  cookii 
and  Umnanthes  floccosa  ssp. 
gmndiflom  in  the  Agate  Desert  over  the 
past  2  years  in  light  of  historic  loss  of 
habitat  (65  FR  30941)  and  ongoing 
threats  to  these  plants  and  their  habitat, 
we  conclude  that  the  best  available 
information  still  indicates  both  are  in 
danger  of  extinction  throughout  all  or  a 
significant  portion  of  their  range,  fitting 
the  definition  of  endangered  under  the 
Act. 


Public  Comments  Solicited 

We  will  accept  written  comments  and 
information  during  this  re-opened 
■  comment  period.  If  you  wish  to 
comment,  you  may  submit  your 
comments  and  materials  concerning  this 
proposal  by  any  of  several  methods:  (1) 
You  may  submit  written  comments  and 
information  to  the  State  Supervisor, 
Oregon  Fish  and  Wildlife  Office,  U.S. 
Fish  and  Wildlife  Service,  2600 
Southeast  98th  Avenue,  Portland, 
Oregon.  97266.  (2)  You  may  hand- 
deliver  comments  to  our  (>egon  Fish 
and  Wildlife  Office  at  the  address  given 
above.  Comments  and  materials 
received,  as  well  as  supporting 
documentation  used  in  preparation  of 
the  proposal  to  designate  critical 
habitat,  will  be  available  for  inspection, 
by  appointment,  during  normal  business 
hours  at  the  address  under  (1)  above. 
Copies  of  the  proposed  rule  is  available 
on  the  Internet  at  oiu  Web  site 
www.fws.gov  or  by  writing  to  the  State 
Supervisor  at  the  address  under  (1) 
above. 
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Authority.  The  authority  for  this  action  is 
the  Endangered.  Species  Act  of  1973  (16 
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Dated:  December  6.  2001. 
Rowan  W.  Gould. 

Regional  Director.  Region  1 ,  Portland,  Oregon. 
[FR  Doc.  02-812  Filed  1-11-02;  8:45  am) 
BUJNQ  CODE  4310-SS-P 


1714 


Notices 


Federal  Register 

Vol.  67,  No.  9 

Monday,  January  14,  2002 


This  section  of  tt»  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  Investigations, 
committee  meetings,  agency  decisions  and 
niNngs,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  In  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Agricultural  Marketing  Service 
[CN-01-006] 


Cotton  Research  and  Promotion 
Proyam:  Determination  of  Whether  To 
Conduct  a  Referendum  Regarding 
1990  Amendments  to  the  Cotton 
Reeearch  and  Promotion  Act 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice. 

summary:  This  notice  announces  the 
Department's  view,  based  on  a  review 
by  the  Agricultiual  Marketing  Service 
(AMS),  that  it  is  not  necessary  to 
conduct  a  referendum  among  producers 
and  importers  on  continuation  of  the 
1990  amendments  to  the  Cotton 
Research  and  Promotion  Act  (Act).  The 
1990  amendments  require  the  Secretary 
of  Agricultiue,  once  every  five  years,  to 
conduct  a  review  to  determine  whether 
to  hold  a  referendum.  The  two  major 
changes  to  the  Cotton  Research  and 
Promotion  Program  made  by  the  1990 
amendments  were  the  elimination  of 
assessment  refunds  to  producers  and  a 
new  assessment  levied  on  imported 
cotton  and  the  cotton  content  of 
imported  products.  Although  USDA  is 
of  the  view  that  a  referendum  is  not 
needed,  it  will  initiate  a  sign-up  period 
as  required  by  the  Act,  to  allow  cotton 
producers  and  importers  to  request  a 
referendum. 

FOR  FURTHER  INFORMATION  CONTACT: 
Whitney  Rick,  Chief,  Cotton  Research 
and  Promotion  Staff,  Cotton  Program, 
AMS,  USDA,  STOP  0224, 1400 
Independence  Avenue,  SW, 
Washington,  DC  20250-0224, 
Telephone  (202)  720-2259,  Facsimile 
(202)  690-1718  or  e-mail 
Whitney. rick®usda. gov. 

SUPPLEMENTARY  MFORMATVW:  In  July 
1991,  the  Agriciiltural  Marketing 
Service  (AMS)  implemented  the  1990 


amendments  to  the  Cotton  Research  and 
Promotion  Act  (Act).  These 
amendments  provided  for:  (1)  Importer 
representation  on  the  Cotton  Board  by 
an  appropriate  number  of  persons  to  be 
determined  by  the  Secretary  who  import 
cotton  or  cotton  products  into  the 
United  States  (U.S.)  and  are  selected  by 
the  Secretary  from  nominations 
submitted  by  importer  organizations 
certified  by  the  Secretary  of  Agriculture; 
(2)  assessments  levied  on  imported 
cotton  and  cotton  products  at  a  rate 
determined  in  the  same  manner  as  for 
U.S.  cotton;  (3)  increasing  the  amount 
the  Secretary  can  be  reimbursed  for 
conduct  of  a  referendum  from  $200,000 
to  $300,000;  (4)  reimbursing  government 
agencies  who  assist  in  administering  the 
collection  of  assessments  on  imported 
cotton  and  cotton  products;  and  (5) 
terminating  the  ri^t  of  producers  to 
demand  a  refund  of  assessments. 

Results  of  the  July  1991  referendimi 
showed  that  of  the  46,220  valid  ballots 
received;  27,879  or  60  percent  of  the 
persons  voting,  favored  the  amendments 
to  the  Cotton  Research  and  Promotion 
Order  (Order),  and  18,341  or  40  percent 
opposed  the  amendments.  AMS 
developed  implementing  regulations  for 
the  import  assessment  effective  August 
1, 1992,  the  elimination  of  the  producer 
refund  effective  September  1, 1991,  and 
provided  for  importer  representation  on 
the  Cotton  Board  effective  January  1, 
1993.  The  addition  of  these  new 
members  brought  the  Cotton  Board's 
membership  to  25  (21  producer 
members  and  4  importer  members). 

On  October  8, 1996,  USDA  issued  the 
results  of  the  first  five-year  review  of  the 
Cotton  Research  and  Promotion 
Program.  USDA  annoiuced  its  view  not 
to  conduct  a  referendum  regarding  the 
1991  amendments  to  the  Order  (61  FR 
52772).  During  the  period  of  January  15 
through  April  14, 1997,  the  Department 
conducted  a  sign-up  period  for  all 
eligible  persons  to  request  a 
continuance  referendiun  on  the  1990 
Act  amendments.  The  results  of  the 
sign-up  period  did  not  meet  the  criteria 
as  established  by  the  Act  for  a 
continuance  and  therefore,  a 
referendum  was  not  conducted. 

The  Department  has  prepared  a 
second  report  that  describes  the  impact 
of  the  Cotton  Research  and  Promotion 
Program  on  the  cotton  industry  and  the 
views  of  those  receiving  its  benefits.  The 
report  is  based  on  a  review  conducted 


by  AMS  to  determine  whether  to  hold 
a  referendiun  of  producers  and 
importers  on  the  continuation  of  the 
1990  Act  amendments.  The  review 
report  is  available  upon  written  request 
to  the  Chief  of  the  Cotton  Research  and  - 
Promotion  Staff  at  the  address  provided 
above.  Comments  were  solicited  from 
all  interested  parties  including  from 
persons  who  pay  the  assessments  as 
well  as  from  organizations  representing 
cotton  producers  and  importers  (66  FR 
16440;  March  26,  2001).  Economic  data 
was  also  reviewed  in  order  to  report  on 
the  general  climate  of  the  cotton 
industry.  Finally,  a  nimiber  of 
independent  sources  of  information 
were  reviewed  to  help  identify 
perspectives  from  outside  the  program 
including  the  results  of  independent 
program  evaluations  assessing  the 
effects  of  the  Cotton  Research  and 
Promotion  Program  activities  on 
demand  for  Upland  cotton,  retum-on- 
investment  to  cotton  producers,  the  net 
value  to  companies  who  import  cotton 
products  and  raw  cotton,  and  the  overall 
rate-of-retum  and  qualitative  benefits 
and  returns  associated  with  the  Cotton 
Research  and  Promotion  Program. 

The  review  report  cited  that  the  1990 
amendments  to  the  Act  were 
successfully  implemented  and  are 
operating  as  intended.  The  report  also 
noted  that  there  is  a  general  consensus 
within  the  cotton  industry  that  the 
Cotton  Research  and  Promotion  Program 
and  the  1990  amendments  to  the  Act  are 
operating  as  intended.  Written 
comments,  economic  data,  and  results 
from  two  independent  evaluations 
support  this  conclusion.  Industry 
comments  cited  examples  of  how  the 
additional  funding  has  yielded  benefits 
by  increasing  the  demand  and 
consumption  for  cotton. 

USDA  found  no  compelling  reason  to 
conduct  a  referendum  regarding  the 
1990  Act  amendments  to  the  Cotton 
Research  and  Promotion  Order  although 
some  program  participants  support  a 
referendum.  Therefore,  USDA  will 
allow  all  eligible  persons  to  request  the 
conduct  of  a  continuance  referendum  on 
the  1990  amendments  through  a  sign-up 
period.  Eligible  producers  and  importers 
may  sign-up  to  request  such  a 
referendum  at  the  coimty  office  of  the 
Farm  Service  Agency  (FSA),  or  by 
mailing  such  a  request  to  FSA.  The 
Secretary  will  conduct  a  referendimi  if 
requested  by  10  percent  (4.622)  or  more 
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of  the  number  of  cotton  producers  and 
importers  voting  in  the  most  recent 
referendmn  (July  1991),  with  not  more 
than  20  percent  of  such  request  frtim 
producers  in  one  state  or  importers  of 
cotton. 

Currently,  procedures  for  the  conduct 
of  a  sign-up  period  appear  at  7  CFR 
1205.10-1205.30.  These  procediues  will 
be  updated  as  appropriate  prior  to  the 
begiiming  of  the  sign-up  period. 

Authority:  7  U.S.C.  2101-2118. 

Dated:  January  9,  2002. 
Kenneth  C.  Clayton, 

Acting  Admmistrator,  Agricultural  Marketing 
Service. 

[FR  Doc.  02-910  Filed  1-10-02;  8:54  am) 
BILLING  CODE  341IM»-P 

DEPARTMENT  OF  AGRICULTURE 

Rural  UtiHIiea  Service. 

Publication  of  Depreciation  Itatee 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  hereby  announces  the 
depreciation  rates  for 
telecommunications  plant  for  the  period 
ending  December  31,  2000. 
DATES:  These  rates  are  effective  for  the 
period  beginning  January  1, 1999  and 
ending  DeK»mb^  31,  2001. 
FOR  FURTHER  WTOnMATION  CONTACT: 
Jonathan  P.  Claffey,  Deputy  Assistant 
Administrator,  Telecommunications 
Program,  Rural  Utilities  Service,  1400 
Independence  Avenue,  SW.,  Room 
4056,  STOP  1590,  Washington,  DC 
20250-1590.  Telephone:  (202)  720- 
9556. 

SUPPLEMENTARY  INFORMATKM:  Section 
206(a)(3)  of  the  Riural  Electrification  Act 
of  1936  requires  RUS  to  annually 
determine' and  publish  average 
depreciation  rates  used  by  its  borrowers 
for  the  purposes  of  depreciating 
telecommunications  plant.  The 
following  chart  provides  those  rates, 
compiled  by  RUS,  for  the  reporting 
period  ended  December  31,  2000: 

Average  Depreciation  Rates  of 
RUS  Borrowers  by  Equipment 
Category  for  Period  Ended  De- 
cember 31. 2000 


Average  Depreciation  Rates  of 
RUS  Borrowers  by  Equipment 
Category  for  Period  Ended  De- 
cember 31,  2000— Continued 


TelecommunlcatiofTS  plant 
category 

Depreciation 

rate 

(percent) 

c.  Special  purpose  vehi- 
cles   

d.  Garage  and  other  work 
equipment 

•  e.  Buildings  

f.  Furniture  and  office 
equipment 

g.  General  purpose  com- 
puters   

2.  Central  Office  Switching 
a  Digital  (a)  » 

12.00 

10.00 
3.01 

10.00 

18.57 

8.33 

b.  Analog  &  electro-me- 
chanical   

c.  Operator  systems 

d.  Radio  systems  

e.  Circuit  equipment  (b)  .... 
3.  Information  Ongination/ 

Termination 

a.  Station  appar^us 

b.  Customer  premises 

c.  Large  private  branch  ex- 
changes   

10.00 
8.61 
9.40 

10.00 

11.90 
10.00 
12.50 

u.  rUDHC  wiepnune  wt- 

e.  Other  termini  equip- 
ment   

11.00 
10.00 

4.  Cable  and  Wire  Factmies 

a.  Aerial  cable-Poles 

a.  Aerial  cable-metai 

b  Aerial  cable-fitjer 

6.50 
6.00 
5.00 

c.  Urxlerground  cable- 
metal  

4.96 

d.  Undeiground  cable-fiber 

e.  Buried  caUe-metal 

(  Buried  cable-fitier 

5.00 
5.00 
5.00 

a  CoTKluit  systems  

3.00 

h  Other 

7.12 

Telecommunications  plant 
category 


1.  Land  and  Support  Assets 

a.  Motor  vehides 

b.  Aircraft 


Depreciation 

rate 

(percent) 


15.00 
10.00 


Dated:  January  8,  2002. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service. 
[FR  Doc.  02-87d  Filed  1-11-02;  8:45  am) 
MLUNG  COOE  341»-1S-r 


DEPARTMENT  OF  COMMERCE 
intematlonai  Trade  Administration 

[A-475-824] 

Stainless  SiMl  Sheet  and  Strip  in  Coils 
From  Italy:  Final  Results  of 
Antidumping  Duty  Administrathw 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
of  stainless  steel  sheet  and  strip  in  coils 
from  Italy. 


SUMMARY:  On  August  8,  2001.  the 
Department  of  Commerce  ("the 
Department")  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from  Italy 
(66  FR  41517).  This  review  covers  one 
manufacturer/exporter  of  the  subject 
merchandise  (Acciai  Speciali  Temi, 
S.p.A.  ("AST")).  The  period  of  review 
("POR")  is  January  4, 1999,  through 
Jime  30,  2000.  Based  on  our  analysis  of 
the  comments  received,  we  have  made 
changes  in  the  margin  calculation.    > 
Therefore,  the  final  results  differ  from 
the  preliminary  results.  The  final 
weighted-average  diunping  margin  for 
the  reviewed  firm  is  listed  below  in  the 
section  entiUed  "Final  Results  of 
Review." 

EFFECTIVE  DATE:  January  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-0165. 
SUPPLEMENTARY  Se^ORMATlON: 

The  Applicable  SUtute  and  Regalatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendiments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  hi  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (2000). 

Baclcground 

On  August  8,  2001,  the  Department 
published  in  the  Federal  Register  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  stainless  steel  sheet  and  strip  in  coils 
from  Italy.  See  Stainless  Steel  Sheet  and 
Strip  in  Coils  From  Italy:  Preliminary 
Restdts  of  Antidumping  Duty 
Administrative  Review,  66  FR  41517 
(August  8,  2001).  In  response  to  the 
Department's  invitation  to  comment  on 
the  preliminary  results  of  this  review, 
AST  and  petitioners  filed  their  case 
briefs  on  September  17,  2001,  and  their 
rebuttal  briefs  on  October  1,  2001.  AST 
and  petitioners,  Allegheny  Ludlum 
C9rporation,  AK  Steel  Corporation,  J&L 
Speciality  Steel,  Inc.,  North  American 
Stainless,  United  Steelworkers  of 
America,  AFL-aO/CLC,  Butler  Armco 
Independent  Union,  and  Zanesville 
Armco  Independent  Organization,  Inc., 
submitted  requests  for  a  hearing  on 
September  17,  2001.  On  October  4, 
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2001,  AST  and  petitioners  withdrew 
their  request  for  a  hearing.  On 
November  29.  2001,  the  Department 
extended  the  final  resuUs  of  review  by 
30  days.  See  Notice  of  Extension  of  the 
Time  Limit  for  Final  Results  of 
Antidumping  Duty  Administrative 
Review:  Stainless  Steel  Sheet  and  Strip 
in  Coils  From  Italy,  66  FR  59568 
(November  29,  2001). 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

» 

Period  of  Review  j 

The  POR  is  January  4, 1999  to  Jime 
30,  2000. 

Sioope  of  Review  \ 

For  purposes  of  this  review,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils  ("SSSS"). 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromium,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 
a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4.75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  also  be 
further  processed  [e.g.,  cold-rolled, 
polished,  aluminized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  subject  to  this 
review  is  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS")  at  subheadings: 
7219.13.0031.  7219.13.0051, 
7219.13.0071.  7219.1300.81.1 
7219.14.0030,  7219.14.0065. 
7219.14.0090.  7219.32.0005. 
7219.32.0020.  7219.32.0025. 
7219.32.0035.  7219.32.0036. 
7219.32.0038.  7219.32.0042. 
7219.32.0044.  7219.33.0005. 
7219.33.0020.  7219.33.0025. 
7219.33.0035.  7219.33.0036, 
7219.33.0038.  7219.33.0042. 
7219.33.0044.  7219.34.0005. 
7219.34.0020.  7219.34.0025. 
7219.34.0030.  7219.34.0035. 
7219.35.0005.  7219.35.0015. 
7219.35.0030,  7219.35.0035, 
7219.90.0010.  7219.90.0020, 
7219.90.0025,  7219.90.0060. 
7219.90.0080,  7220.12.1000, 
7220.12.5000,  7220.20.1010, 
7220.20.1015, 7220.20.1060,  "" 

7220.20.1080,  7220.20.6005, 
7220.20.6010,  7220.20.6015, 


I  Due  to  changes  to  the  HTS  aumbers  in  2001 , 
7219.ia.003O.  7219.13.0050.  7219.13.0070,  and 
7219.13.0080  are  now  7219.13.0031.  7219.13.0051. 
7219.13.0071,  and  7219.13.0061,  respectively. 


7220.20.6060,  7220.20.6080, 
7220.20.7005,  7220.20.7010, 
7220.20.7015,  7220.20.7060, 
7220.20.7080,  7220.20.8000, 
7220.20.9030,  7220.20.9060, 
7220.90.0010,  7220.90.0015, 
7220.90.0060,  and  7220.90.0080. 
Although  the  HTS  subheadings  are 
provided  for  convenience  and  Customs 
purposes,  the  Department's  written 
description  of  the  merchandise  under 
review  is  dispositive. 

Excluded  nrom  the  scope  of  this 
review  are  the  following:  (1)  Sheet  and 
strip  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length,  (3)  plate  [i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTS,  "Additional  U.S. 
Note"  1(d). 

Flapper  valve  steel  is  also  excluded 
bora  the  scope  of  this  review.  This 
product  is  defined  as  stainless  steel  strip 
in  coils  containing,  by  weight,  between 
0.37  and  0.43  percent  carbon,  between 
1.15  and  1.35  percent  molybdenum,  and 
between  0.20  and  0.80  percent 
manganese.  This  steel  also  contains,  by 
weight,  phosphorus  of  0.025  percent  or 
less,  silicon  of  between  0.20  and  0.50 
percent,  and  sulfur  of  0.020  percent  or 
less.  The  product  is  mannfacturedby 
means  of  vacuum  arc  remelting,  with 
inclusion  controls  for  sulphide  of  no 
more  than  0.04  percent  and  for  oxide  of 
no  more  than  0.05  percent  Flapper 
valve  steel  has  a  tensile  strength  of 
between  210  and  300  ksi,  yield  strength 
of  between  170  and  270  ksi,  phis  or 
minus  8  ksi,  and  a  hardness  (Hv)  of 
between  460  and  590.  Flapper  valve 
steel  is  most  commonly  used  to  produce 
specialty  flapper  valves  in  compressors. 

Also  excluded  is  a  product  refnrred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent.  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm.  and 


with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  review. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanimi 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
writh  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9.000  and 
12.000  gauss,  aiui  a  coerdvity  of 
between  50  and  300  oersteds.  This 
product  is  most  ccMnmonly  used  in 
electronic  sensors  and  is  cunently. 
available  under  proprietary  trade  names 
such  as  "Amokrome  m."' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
review.  This  product  is  defined  as  a 
non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  by 
weight.  36  percoit  nickel.  18  pocent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
point  of  1390  d^rees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  pixKhiction  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  names  such  as  "Gilphy  36."  ^ 


>  "Amokrome  IQ"  is  a  trademark  of  the  Arnold 
Engineering  Company. 
'  "Gilphy  36"'  is  a  trademark  of  Imphy ,  S.A. 
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Certain  martensitic  precipitationr 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  imder  the 
Unified  Numbering  System  ("UNS")  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titaniimi  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  hig^  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynoxl7."* 

Also  excluded  are  three  specialty 
stainless  steels  typicaUy  used  in  certain 
industrial  blades  and  surgical  and 
medical  instruments.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).^  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight.  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo."  6  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GIN5"  7  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  but 
lower  manganese  of  between  0.20  and 
0.80  percent  phosphorus  of  no  more 


than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example.  "GIN6."« 

Analjrsis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
administrative  review  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
{"Decision  li4emorandum")  bom  Joseph 
A.  Spetrini,  Deputy  Assistant  Secretary, 
Group  in.  Import  Administration,  to 
Faryar  Shirzad.  Assistant  Secretary  for 
Import  Administration,  dated  January  7, 
2002,  which  is  hereby  adopted  by  this 
notice.  A  list  of  the  issues  which  parties 
have  raised  and  to  which  we  have 
responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  an  Appendix.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099, 
of  the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  one  change  in 
the  margin  calculation: 

•  We  recalculated  home  market 
imputed  credit  expenses  based  on  the 
weighted  average  of  the  revised  short- 
term  interest  rate  (i.e.,  exclusive  of 
foreign  currency  borrowings)  as  of 
September  30,  2000,  and  the  short-term 
interest  rate  as  of  September  30, 1999. 

This  change  is  discussed  in  the 
relevant  section  of  the  Decision 
Memorandum.  We  have  made  no  other 
changes  to  the  margin  calculation. 

Final  Results  of  Review 

We  determine  that  the  following 
weighted-average  percentage  margin 
exists  for  the  period  January  4, 1999 
through  June  30,  2000: 


Manufacturer/exporter/reseller 

Margin 
(percent) 

AST 

0.66 

♦"Durphynox  17"  is  a  trademark  of  Imphy,  S.A. 

^This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

«"GIN4  Mo"  is  the  proprietary  grade  of  Hitachi 
Metals  America,  Ltd. 

'  "GINS"  is  the  proprietary  grade  of  Hitachi 
Metals  America,  Ltd. 


Assessment 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess. 


■  "GIN6"  is  the  proprietary  grade  of  Hitachi 
Metals  America,  Ltd. 


antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b),  we  have  calculated 
importer-specific  ad  valorem  duty 
assessment  rates.  Where  the  importer- 
specific  assessment  rate  is  above  de 
minimis,  we  will  instruct  Customs  to 
assess  duties  on  all  entries  of  subject 
merchandise  by  that  importer.  We  will 
direct  the  Customs  Service  to  assess  the 
resulting  percentage  margins  against  the 
entered  Customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  imder  the  relevant  order  during 
the  review  period  (see  19  CFR 
351.212(a)). 

Cash  Deposit  Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
wrill  be  the  rate  listed  above;  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in     , 
this  review,  a  prior  review,  or  the 
original  less  than  fair  value  ("LTFV") 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise:  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "all 
others"  rate  of  11.23  percent,  which  is 
the  all  others  rate  established  in  the 
LTFV  investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  eSed  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a  final 
reminder  to' importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  ttiis 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
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responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  that  continues  to 
govern  business  proprietary  information 
in  this  segment  of  the  proceeding. 
Timely  written  notification  of  the 
retmn/destniction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

I>ated:  January  7,  2002. 

Faryar  Shirzad,  | 

Assistant  Secretary  for  Impdtt 
Administration. 

Appendix — ^Issues  in  Decision 
Memorandum  j 

Comment  1:  Classification  of  U.S.  Sales 

Comment  2:  CEP  Offset 

Comment  3:  Mafor  Inputs  from  Affiliated 

Suppliers 
Comment  4:  Home  Market  Short-Term 

Interest  Rate 
Comment  5:  U.S.  Insurance  Revenue 

(FR  Doc.  02-887  Filed  1-11-02;  8:45  am) 
I  COM  3S10-0S-^ 


DEPARTMENT  OF  COMMERCE 
imariMfUonal  Trade  Administration 


of 
Oi 
Duly 


From  Taiwanz 
of  Antidumping  Duty 
Twmiiiallon  of  AnIldumpinQ 


AOBICV:  Import  Administration, 
International  Trade  Adnunistration, 
Department  of  Commerce. 
summary:  Based  on  the  finding  of  the 
U.S.  International  Trade  Commission, 
the  Department  of  Commerce  is 
revoking  the  antidumping  duty  order 
covering  static  random  access  memory 
semiconductors  from  Taiwan  and 
terminating  the  antidumping  duty 
administrative  and  the  new  shipper 
reviews. 

EFFECTIVE  DATE:  January  14.  2002. 
FOR  FURTHCR  MFORMATION  CONTACT:  Irina 
Hldn  or  Elizabeth  Eastwood,  AD/CVD 
Enforcement  Ckoup  I,  Office  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  smd  Constitution 


Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-0656  or  (202)  482- 
3874,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Department  of  Commerce  (the 
Department)  published  the  notice  of  its 
final  less-than-fair-value  determination 
on  static  random  access  memory 
semiconductors  (SRAMs)  from  Taiwan 
on  February  23, 1998.  See  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Static  Random  Access 
Memory  Semiconductors  From  Taivnm, 
63  FR  8909  (Feb.  23, 1998).  On  April  9, 
1998,  the  U.S.  International  Trade 
Commission  (ITC)  made  its  final 
affirmative  determination  that  a  U.S. 
industry  was  being  materially  injured  by 
reason  of  imports  of  the  subject 
merchandise.  The  Department 
published  the  notice  of  its  amended 
final  affirmative  less-than-fair-value 
determination  on  SRAMs  from  Taiwan 
on  April  16, 1998.  See  Notice  of 
Amended  Final  Determination  and 
Antidumping  Duty  Order  of  Sales  at 
Less  Than  Fair  Value:  Static  Random 
Access  Memory  Semiconductors  From 
Taiwan,  63  FR  18883  (April  16, 1998). 
Finally,  the  Department  published  the 
amended  antidiunping  order  covering 
the  subject  merchandise  on  April  22, 
1998.  See  Notice  of  Amended 
Antidumping  Duty  Order  of  Sales  at 
Less  Than  Fair  Value:  Static  Random 
Access  Memory  Semiconductors  From 
Taiwan,  63  FR  19898  (April  22, 1998). 

Following  publication  of  the  amended 
antidumping  duty  order,  the  Taiwan 
Semiconductor  Industry  Association,  an 
interested  party,  challenged  the  ITC's 
final  affirmative  determination  of 
material  injury  in  an  action  in  the  U.S. 
Court  of  International  Trade  (OT).  In 
two  subsequent  decisions,  the  CIT 
remanded  the  case  to  the  ITC.  See 
Taiwcm  Semiconductor  Industry 
Association,  et  al.  v.  United  States,  59 
F.  Supp.  2d  1324, 1336  (CTT  1999);  see 
also  Taiwan  Semiconductor  Industry 
Association  v.  United  States,  93  F. 
Supp.  2d  1283  (OT  2000).  On  the 
second  remand,  the  ITC  determined  that 
an  industry  in  ihe  United  States  is  not 
being  materially  injured,  nor  is  it 
threatened  with  matraial  injury,  by 
reason  of  imports  of  the  subject 
merchandise.  The  QT  affirmed  the 
ITC's  second  remand  detramination  on 
August  29,  2000.  See  Taiwan 
Semiconductor  Industry  Association  et 
al.  V.  United  States.  118  F.  Supp.  2d 
1250  (OT  2000). 


The  domestic  industry  (Micron 
Technology)  appealed  the  CIT  decision 
to  the  CAFC.  The  CAFC  issued  a 
decision  on  September  2 1 ,  2001 , 
affirming  the  CIT's  decision  upholding 
the  ITC's  second  remand  determination. 
See  Taiwan  Semiconductor  Industry 
Association,  266  F.  3d  1339  (CAFC 
2001).  On  November  5,  2001,  the  ITC 
filed  a  petition  for  rehearing  at  the 
CAFC.  The  CAFC  denied  this  petition 
and  issued  its  mandate  on  December  11, 
2001. 

Because  this  decision  is  now  final,  the 
ITC  issued  its  final  negative  injury 
determination  on  December  28,  2001. 
See  Static  Random  Access  Memory 
Semiconductors  From  Taiwan;  Notice  of 
Final  Decision  Affirming  Remand 
Determination,  67  FR  345  (January  3, 
2002).  Accordingly,  we  are  revoking  the 
order  with  respect  to  SRAMs  from 
Taiwan.  In  addition,  we  are  terminating 
the  antidumping  duty  administrative 
reviews  and  the  new  shipper  review  of 
this  order. 

Scope  of  the  Order 

The  products  covered  by  this  order 
are  synchronous,  asynchronous,  and 
specialty  SRAMs  frtim  Taiwan,  whether 
assembled  or  imassembled.  Assembled 
SRAMs  include  all  package  types. 
Unassembled  SRAMs  include  processed 
wafers  or  die,  uncut  die  and  cut  die. 
Processed  wafers  produced  in  Taiwan, 
but  packaged,  or  assembled  into 
memory  modules,  in  a  third  country,  are 
included  in  the  scope;  processed  wafers 
produced  in  a  third  country  and 
assembled  or  packaged  in  Taiwan  are 
not  included  in  the  scope.  The  scope  of 
this  order  includes  modules  containing 
SRAMs.  Such  modules  include  single 
in-line  processing  modules,  single  in- 
line memory  modules,  dual  in-line 
memory  modules,  memory  cards,  or 
other  collections  of  $RAMs,  whether 
unmounted  or  mounted  on  a  ciicuit 
board.  The  scope  of  this  mder  does  not 
include  SRAMs  that  are  physically 
integrated  with  other  components  of  a 
motherboard  in  such  a  mannw  as  io 
constitute  one  inseparable  amalgam 
(i.e.,  SRAMs  soldered  onto 
moUieiboards).  The  SRAMs  writhin  the 
scope  of  this  order  are  currently 
cla»ifiable  under  subheadings 
8542.13.8037  through  8542.13.8049. 
8473.30.10  through  8473.30.90. 
8542.13.8005,  and  8542.14.8004  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS).  Although  the 
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HTSUS  subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Determination  To  Revoke  and 
Termination  of  Reviews 

Because  the  ITC  has  issued  a  negative 
injury  determination  in  the  case  of 
SRAMs  from  Taiwan,  we  are  revoking 
the  antidumping  duty  order  on  SRAMs 
from  Taiwan.  In  addition,  we  are 
temiinating  the  administrative  reviews 
on  SRAMs  from  Taiwan  for  the  periods 
April  1, 1999.  through  March  31,  2000. 
and  April  1.  2000,  through  March  31, 
2001,  and  the  new  shipper  review  for 
the  period  April  1,  2000,  through  March 
31,  2001.  Accordingly,  we  will  instruct 
the  Customs  Service  to  terminate 
suspension  of  liquidation  on  all  entries 
of  SRAMs  from  Taiwan  from  October  1, 
1997,  to  the  present  and  refund  all 
duties  deposited  by  importers  plus 
interest  where  applicable  pursuant  to 
section  778  of  the  Act. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  orders  (APO) 
of  their  responsibility  concerning  the 
return  or  destruction  of  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305  of  the 
Department's  regulations.  Timely 
notification  of  the  return  or  destruction 
of  APO  materials  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  violation 
which  is  subject  to  sanction. 

Dated:  January  8,  2002. 
Faryar  Shirzad, 
.  Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  02-888  Filed  1-11-02;  8:45  am] 
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I40AA  CHmate  and  Giobal  Ctiange 
Program,  Program  Announcement; 
Globai  CarlMXi  Cyde  Eiement,  FY  2002 

AGENCY:  Office  of  Global  Programs 

(OGP),  National  Oceanic  and 

Atmospheric  Administration' (NO AA), 

Commerce. 

ACTION:  Notice  of  request  for 

applications. 

summary:  This  notice  serves  the 
following  purpose:  To  annoimce  an 
opportunity  for  FY  2002  funding  for  the 


Global  Carbon  Cycle  program  area. 
Details  of  program  emphases  and  topic 
areas  can  be  foimd  below  in 
supplementary  information,  and  in  the 
GCC  program  information  sheet  at: 
http://www.ogp.noaa.gov/mpe/gcc/ 
index/html. 

Potential  applicants  should  look  at 
the  specific  wording  of  the  initial 
Federal  Register  notice  (cited  below  in 
SUPPLEMENTARY  INF0RMATKN4). 
DATES:  Letters  of  intent  must  be  received 
at  the  Office  of  Global  Programs  (OGP) 
no  later  than  February  15,  2002.    ' 
Applicants  who  have  not  received  a 
response  to  their  letter  of  intent  within 
two  weeks  should  contact  the  Program 
Manager.  Full  proposals  must  be 
received  at  OGP  no  later  than  March  29. 
2002,  except  for  repeat  hydrography 
proposals  to  be  jointly  considered  with 
the  National  Science  Foundation  (NSF), 
which  must  be  received  no  later  than 
March  5,  2002.  as  noted  below  under 
supplementary  information.  We 
anticipate  that  review  of  full  proposals 
will  occur  during  April  and  May  2002. 
September  1,  2002,  should  be  used  as 
the  proposed  start  date  on  proposals. 
ADDRESSES:  Applications  should  be  sent 
to:  Office  of  Global  Programs.  National 
Oceanic  and  Atmospheric 
Administration.  1100  Wayne  Avenue. 
Suite  1210,  Silver  Spring,  MD  20910- 
5603. 

FOR  FURTHER  INFORMATION  CONTACT:  Irma 
duPree  at  the  above  address,  phone: 
(301)  427-2089  ext.  107.  e-mail: 
irma.dupree@noaa.goy. 

SUPPLEMENTARY  INF0RMATK)N:  The  notice 
describing  the  Program  and  funding  area 
descriptions  for  FY  2002  was  published 
on  May  16.  2001  (66  FR  27070-75)  in 
a  notice  entitled  NOAA  Climate  and 
Global  Change  Program.  The  progreun 
description,  background  and 
requirements,  as  well  as  guidelines  for 
applications  are  included  in  that  notice 
and  are  not  repeated  here. 

Global  Carbon  Cycle  (GCC):  The  U.S. 
Interagency  Carbon  Cycle  Science 
Program  (CCSP)  seeks  to  answer  two 
overarching  questions:  (1)  How  large 
and  variable  are  the  dynamic  reservoirs 
and  fluxes  of  carbon  within  the  Earth 
system,  and  how  might  carbon  cycling 
change  and  be  changed  in  futiu«  years, 
decades  and  centuries?,  and  (2)  What 
are  our  options  for  managing  carbon 
sources  and  sinks  to  achieve  an 
appropriate  balance  of  risk,  costs,  and 
benefits  to  society?  For  more  detailed 
information  on  interagency  priorities, 
science  planning  and  agency  roles, 
please  consult  the  Internet  at:  http:// 
www.carhoncyclescience.gov. 

NOAA's  participation  in  the  CCSP 
focuses  on  three  main  goals:  (1) 


Quantifying  spatial  patterns  and 
variability  of  carbon  sources  and  sinks 
at  global  to  regional  scales;  (2) 
Documenting  the  fate  of  anthropogenic 
CO;  in  the  atmosphere  and  oceans;  and 
(3)  Improving  future  climate  predictions 
by.  incorporating  a  dynamic 
understanding  of  the  carbon  cycle  into 
models.  To  achieve  these  goals,  the  GCC 
program  focuses  on  oceanic  and 
atmospheric  observations,  process- 
oriented  field  studies  and  modeling. 
Information  and  current  project 
abstracts  can  be  found  on  the  Internet  at: 
http://www.ogp.noaa.gov/mpe/gcc/ 
index/html 

For  FY  2002.  GCC  is  soliciting 
projects  in  support  of  these  goals  in  the 
following  topic  areas:  (A)  Global 
Distribution  and  Dynamics  of  Carbon 
Sources  and  Sinks;  (B)  Carbon  budgets 
over  North  America  and  adjacent  ocean    , 
basins;  and  (C)  Synthesis.  Modeling  and 
Interpretative  studies. 

Global  Distribution  and  Dynamics  of 
Carbon  Sources  and  Sinks:  A  variety  of 
atmospheric,  oceanic  and  terrestrial  data 
has  shown  that  the  ocean  and  the 
terrestrial  biosphere  currently  take  up 
and  store  a  significant  portion  of  the 
carbon  released  to  the  atmosphere  as  a 
result  of  human  activities.  Preliminary 
progress  has  been  made  on  locating 
sources  and  sinks  of  carbon  on  a 
regional  basis  and  characterizing  their 
magnitude  and  behavior  over  time.  The 
results  obtained  thus  far  are  at  the  limit 
of  detection,  however,  and  cannot  be 
extended  to  many  regions  of  the  world 
due  to  lack  of  data. 

In  FY2002.  GCC  is  seeking  to  augment 
the  observational  network  in  the  ocean 
and  atmosphere  to  fill  in  critical  spatial 
and  temporal  gaps,  as  well  as 
supporting  research  in  network  design, 
parameterization  improvement,  and 
data  management. 

Carbon  Budgets  over  North  America 
and  Adjacent  Ocean  Basins:  One  region 
of  uncertainty  in  the  global  carbon  cycle 
budget  is  North  America  and  the 
adjacent  ocean  basins.  Recent  studies 
indicate  that  the  region  may  be 
ciurently  taking  up  carbon  at  a 
significant  level,  however  data  and 
models  needed  to  monitor  budgets  at 
the  required  spatial  and  temporal 
resolution  are  insufficient.  Research 
advances  now  offer  the  opportunity  to 
resolve  the  regional  pattern  of  and 
mechanisms  responsible  for  carbon 
dioxide  uptake.  In  FY  2002,  GCC  is 
seeking  to  participate  in  a  coordinated, 
interagency  effort  to  conduct  pilot 
observations,  data  assimilation,  and 
network  design  in  North  America,  and 
the  North  Atlantic  and  Pacific  oceans. 

Synthesis.  Modeling  and  Interpretive 
Studies:  In  FY  2002,  GCC  is  seeking 
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studies  using  empirical  data  and 
synthesized  datasets,  existing  models, 
data  assimilation  techniques,  and  theory 
to  advance  the  ability  to  quantify  spatial 
patterns  and  variability  of  carbon 
sources  and  sinks  at  global  to  regional 
scales;  document  the  fate  of 
anthropogenic  CO2  in  the  atmosphere 
and  oceans;  and/or  improve  future 
climate  predictions  by  incorporating  a 
dynamic  imderstanding  of  the  carbon 
cycle  into  models. 

For  detailed  ioformation  on  the  types 
of  projects  encouraged,  please  consult 
the  GCC  information  sheet,  posted  on 
the  Internet  at:  http:// 
www.ogp.noaa.gov/mpe/gcc/index.htm. 
Contingent  on  available  funding, 
projects  awarded  under  this  program 
annoimcement  will  be  jointly  supported 
by  NOAA's  Climate  and  Global  Change 
and  Climate  Observations  and  Services 
Programs. 

Contingent  on  available  funding,  this 
annoimcement  serves  as  notice  that 
NOAA  and  NSF  will  jointly  consider 
proposals  ia  FY  2002  to  conduct  a 
repeat  hydrographic  survey  in  support 
of  the  U.S.  Carbon  Cycle  Science  and 
CLIVAR  Programs.  Proposals  for  that 
topic  should  be  submitted  to  NSF  under 
Program  Announcement  NSF  02-016 
via  fastlane  no  later  than  March  5,  2002. 
Three  paper  copies  should  also  be  sent 
to  NOAA/OGP  by  the  same  date. 

For  further  technical  information 
contact:  Lisa  Dilling  at  the  above 
address,  phone:  (301)  427-2089  ext. 
106,  e-mail:  dilling@gp.noaa.gov,  or 
Krisa  Arzayus,  (301)  427-2089  ext.  183 
e-mail:  Krisa.arzayus@noaa.gov  or  see 
the  web  at:  http://www.lgp.noaa.gov/ 
mpe/gcc/index/html. 

Other  Requirements:  The  Department 
of  Commerce  Pre- A  ward  Notification 
Requirements  for  Grants  and 
Cooperative  Agreement  contained  in  the 
Federal  Register  notice  of  October  1, 
2001  (66  FR  49917)  are  applicable  to 
this  solicitation. 

Classification:  It  has  been  determined 
that  this  notice  is  not  si^ficant  for 
purposes  of  E.O.  12866. 

It  has  been  determined  that  this  notice 
does  hot  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  E.O.  13132. 

Because  notice  and  comment  are  not 
required  under  5  U.S.C.  553,  or  any 
other  law,  for  notices  relating  to  public 
property,  loans,  grants,  benefits  or 
contracts,  a  Regulatory  Flexibility 
Analysis,  5  U.S.C.  601  et  seq.,  is  not 
required  and  has  not  been  prepared  for 
this  notice. 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 


collection  of  information  subject  to  the 
Paperwork  Reduction  Act,  unless  that 
collection  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number.  This  notice 
involves  collection-of-information 
requirements  subject  to  the  Paperwork 
Reduction  Act.  The  use  of  Standard 
Forms  424, 424A,  and  SF-LLL  have 
been  approved  by  OMB  under  the 
respective  control  numbers  0348-0043, 
0348-0044,  and  0348-0046. 

Authority:  49  U.S.C.  44720;  33  U.S.C. 
883d,  15  U.S.C.  2904;  15  U.S.C.  2931  et  seq. 

David  L.  Evans, 

Assistant  Administrator,  Office  of  Oceanic 
and  Atmospheric  Researcii,  National  Oceanic 
and  Atmosplieric  Administration. 
[FR  Doc.  02-898  Filed  1-11-02;  8:45  am] 
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Financial  Assistance  for  IMarine 
Mammal  Stranding  Networlcs  Through 
the  John  H.  Prescott  Marine  Mammal 
Rescue  Assistance  Grant  Program 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  solicitation  for 

applications. 

summary:  The  National  Marine 
Fisheries  Service  (NMFS)  (hereinafter 
"we"  or  "us")  issues  this  dociunent  to 
solicit  applications  for  Federal 
assistance  under  the  John  H.  Prescott 
Marine  Mammal  Rescue  Assistance 
Grant  Program  (Prescott  Stranding  Grant 
Program).  This  document  describes  how 
you  can  apply  for  funding  under  the 
Program,  and  how  we  wiU  determine 
which  applications  will  be  funded. 

Under  die  Prescott  Stranding  Grant 
Program,  we  will  provide  financial 
assistance  (up  to  $100,000  in  Federal 
funds,  with  a  25  percent  non-federal 
cost-sharing  requirement)  to  eligible 
marine  mammal  stranding  network 
participants  for  (1)  the  recovery  or 
treatment  of  stranded  marine  mammals 
and  (2)  the  collection  of  data  from  living 
or  dead  stranded  marine  mammals  for 
scientific  research  regarding  marine 
mammal  health.  Financial  assistance 
will  also  be  given  for  facility  operation 
costs  that  are  directly  related  to  (1)  and 
(2),  above.  Proposals  will  be  reviewed, 
ranked  within  Regional  or  National 


priority  pools  based  on  technical  merit, 
and  final  selections  will  take  into 
account  other  policy  factors  including 
level  of  priority,  stranding  needs,  and 
equitable  distribution  of  funds 
nationally. 

DATES:  We  must  receive  your 
application  by  5  p.m.  (local  time)  March 
15,  2002  in  one  of  the  offices  listed  in 
section  I.I.  (Applications  Addresses)  Of 
this  document.  You  must  submit  one 
signed  original  and  two  copies  of  the 
completed  application  (including 
supporting  information).  We  will  not 
accept  facsimile  or  electronic 
applications. 

ADDRESSES:  You  can  obtain  an 
application  package  from,  and  send 
your  completed  application(s)  to,  the 
NMFS  Regional  Administrator  or  the 
Protected  Resources  Office  Director 
located  at  any  of  the  offices  listed  in 
section  I.I.  Application  Addresses  of 
this  document.  You  may  also  obtain  the 
application  package  from  the  NMFS 
Protected  Resources  Home  Page  (see 
Section  I.J.  Electronic  Access 
Addresses).  However,  we  cannot  accept 
completed  applications  electronically  at 
this  time. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Colleen  Coogan  or  Dr.  Teri  Rowles, 
Marine  Mammal  Health  and  Stranding 
Response  Program  301-713-2322  ext 
144,  or  178  or  via  e-mail: 
PrescottGrantFR.cominents@noaa.gov 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

We  are  soliciting  applications  for 
Federal  assistance  pursuant  to  The 
Marine  Mammal  Rescue  Assistance  Act 
of  2000  which  amended  the  Marine 
Mammal  Protection  Act  (MMPA)  to 
establish  the  John  H.  Prescott  Marine 
Mammal  Rescue  Assistance  Grant 
Program  (16  U.S.C.  142lf-l)  (hereafter 
referred  to  as  the  Prescott  Stranding 
Grant  Program).  This  document 
describes  how  you  can  apply  for 
funding  appropriated  in  fiscal  years 
(FY)  2001  and  2002  imder  the  Prescott 
Stranding  Grant  Program  and  how  we 
will  determine  which  applications  will 
be  funded. 

A.  Background 

The  Prescott  Stranding  Grant  Program 
is  conducted  by  the  Secretary  of 
Commerce  to  provide  grants  or 
cooperative  agreements  for  eligible 
stranding  network  participants  (see 
section  I.E.  of  this  document)  for  (1) 
recovery  or  treatment  of  marine 
mammsds,  (2)  collection  of  data  from 
living  or  dead  stranded  marine 
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mammals '  for  scientific  research 
regarding  marine  mammal  health  and 
(3)  for  facilities  operations  costs  that  are 
directly  related  to  these  purposes.  The 
Prescott  Stranding  Grant  Program  will 
be  administered  through  the  NMFS . 
Marine  Mammal  Health  and  Stranding 
Response  Program. 

Tne  Marine  Mammal  Health  and 
Stranding  Response  Program 
(MMHSRP)  was  formalized  in  1992  to 
fulfill  the  mandates  of  the  Marine 
Mammal  Health  and  Stranding 
Response  Act,  which  amended  the 
MMPA  in  1992  (16  U.S.C.  1421).  The 
MMHSRP  was  established  to  facilitate 
the  collection  and  dissemination  of 
reference  data  on  marine  mammals  and 
health  trends  of  marine  mammal 
populations  in  the  wild;  correlate  the 
health  of  marine  mammals  and  marine 
mammal  populations  in  the  wild  with 
available  data  on  physical,  chemical^ 
and  biological  environmental 
parameters;  and  to  coordinate  effective 
responses  to  unusual  mortality  events. 
Steps  to  achieve  these  goals,  as  well  as 
the  goals  of  the  Prescott  Stranding  Grant 
Program,  include  the  enhancement  of 
rescue,  care  and  treatment  of  stranded 
marine  mammals;  collection,  of  life 
history  data  and  other  biomedical  data 
that  would  allow  comparison  of  the 
causes  of  illness  or  deaths  in  stranded 
marine  mammals  with  physical, 
chemical,  and  biological  environmental 
parameters;  development  of  baselines  of 
"normal"  stranding  causes  and  rates  for 
rapid  detection  of  imusual  mortality 
events;  collection  of  samples  for 
archival  for  futvire  retrospective  studies 
on  causes  of  mortality  or  illness; 
collection  of  tissues  for  archival  in  the 
National  Marine  Mammal  Tissue  (and 
Serum)  Bank;  and  guidance  for  rescuing 
and  rehabilitation  of  stranded  marine 
mammala,  collection  of  specimens, 
quality  assurance,  and  anidysis  of  tissue 
samples.  Grant  proposals  based  on  the 
priorities  specified  in  Section  n  of  this 
document,  will  facilitate  achievement  of 
MMHSRP  goals  while  fulfilling  the 
purposes  and  requirements  of  the 
Prescott  Stranding  Grant  Program. 

It  is  NMFS's  intent  to  also  reserve  a 
portion  of  funds  to  make  emergency 
assistance  available  for  catastrophic 
stranding  events  throughout  the  year  on 
an  as-needed  basis.  Responders  to  such 
stranding  events  should  immediately 


>  For  purposes  of  this  document,  a  stranded 
marine  mammal  is  a  marine  mammal  in  the  wild 
that  is  (1)  dead  and  on  a  beach,  shore,  or  in  waters 
under  the  jurisdiction  of  the  United  States  or  (2)  is 
live  and  on  a  beach  or  shore  of  the  United  States 
and  unable  to  return  to  the  water,  is  in  apparent 
need  of  medical  attention,  or  is  in  waters  under  the 
jurisdiction  of  the  United  States  but  is  unable  to 
return  to  its  natural  h^tat  under  its  own  power  or 
without  assistance. 


contact  their  Regional  Office  (see 
section  I.I.  Application  Addresses). 
Proposals  will  be  required  to  follow  the 
same  application,  merit  review  and 
selection  process  established  under  this 
notice. 

B.  Objectives 

For  the  2001/2002  Prescott  Stranding 
Grant  Program  announced  in  this 
dociunent,  we  have  focused  on  the  most 
important  needs  of  the  Marine  Mammal 
Health  and  Stranding  Response  Program 
and  the  stranding  network.  These  needs 
are  reflected  in  the  fimding  priorities 
listed  in  section  II  of  this  document.    * 
Successful  applications  will  be  those 
aimed  at  helping  to  support  and 
increase  the  quality  of  care  (recovery  or 
treatment)  for  stranded  marine 
mammals  or  to  increase  our 
imderstanding  of  the  health  of  marine 
manunal  populations  in  the  wild,  of 
trends  in  strandings,  or  of  the  causes  of 
marine  mammal  mortalities,  anomalies, 
and  strandings  in  the  wild.  For  data 
collection  funding,  efforts  to  increase 
our  understanding  of  the  correlation 
between  physical,  chemical,  and 
environmental  parameters  and  marine 
manunal  health  and  strandings  will  be 
considered  priorities. 

C.  Changes  in  the  Implementation  of  the 
Prescott  Stranding  Grant  Program  Since 
the  Posting  of  the  Draft  Implementation 
Plan 

On  June  7,  2001,  a  draft  of  our  plan 
to  implement  the  Prescott  Stranding 
Grant  Program  was  posted  on  our 
website,  and  comments  were  solicited 
from  stranding  network  participants.  As 
a  result  of  comments  received,  a  number 
of  chaises  have  been  made  that  are 
reflected  in  this  document.  Therefore, 
we  encourage  you  to  read  the  entire 
document  before  preparing  your 
application. 

We  have  changed  the  maximum  size 
of  the  Federal  share  of  the  grant  to 
$100,000.  We  have  clarified  the 
eligibility  criteria,  and  expanded  the  list 
of  eligible  applicants  to  include 
qualified  Federal  employees  that  work 
for  agencies  other  than  the  Departments 
of  Commerce  or  Interior,  if  those 
agencies  have  the  authority  to  accept 
Federal  assistance.  We  have  reformatted 
the  priority  lists,  and  edited  and  added 
some  priorities  in  response  to  public 
comments. 

D.  Funding 

We  expect  to  have  approximately  $7.1 
million  available  for  grant  awards  for 
grants  under  this  solicitation.  These 
funds  include  q}proximately  $3.7 
million  appropriated  for  the  2001  fiscal 
year,  and  approximately  $4  million 


appropriated  for  FY  2002  (Pub.  L.  107- 
77).  We  will  withhold  $600,000  to  make 
available  for  catastrophic  stranding 
events  that  occur  before  the  next  grant 
cycle.  The  maximum  Federal  award  for 
each  project  will  be  $100,000.  For  this 
solicitation,  stranding  network  members 
may  receive  (as  Principal  Investigators) 
up  to  two  grants  for  clearly  separate 
projects.  Researchers  associated  with 
the  Network  that  are  not  authorized 
network  participants  (through  a  Letter  of 
Agreement  (LOA),  MMPA  section 
109(h),  or  Northwest  Contingency  Plan 
designation)  may  receive  only  one  grant 
(as  Principal  Investigator)  under  this 
solicitation  if  a  network  participant  is  a 
co-Investigator.  However,  we  cannot 
guarantee  that  sufficient  funds  will  be 
available  to  make  awards  for  all 
proposals  deserving  funding. 

Publication  of  this  dociunent  does  not 
obligate  Commerce/NOAA  to  any 
specific  award  or  to  obligate  any  part  of 
the  entire  amount  of  funds  available.  If 
an  application  for  a  financial  assistance 
award  is  selected  for  funding,  NOAA/ 
NMFS  has  no  obligation  to  provide  any 
additional  prospective  funding  in 
connection  with  that  award  in 
subsequent  years. 

E.  Eligibility 

For  this  solicitation,  you  are  eligible 
to  apply  for  a  grant  or  a  cooperative 
agreement  under  the  Prescott  Stranding 
Grant  Program  if  you  are  a  U.S. 
"stranding  network  participant"  that  is 
not  a  Department  of  Commerce  or 
Department  of  Interior  employee. 
Specifically,  you  are  eligible  if: 

1.  You  are  an  eligible  stranding 
network  participant  that  has  been  active 
over  the  past  3  years  and  are  in  good 
standing.^  A  network  participant  in 


'  In  good  standing  status  will  be  determined  by 
the  Regional  Stranding  Coordinators  during  the 
initial  screening  for  applicants'  eligibility,  and  - 
means: 

a.  All  the  Principal  Investigators  who  hold  or 
have  held  permits  for  scientific  research, 
enhancement,  or  public  display  under  the  Marine 
Mammal  Protection  Act  or  Endangered  Species  Act 
must  have  fulfilled  all  p«mit  requirements, 
including  but  not  limited  to  reports  and 
publications  and  must  have  fulfilled  the  terms  of 
any  enforcement  actions.  Adverse  permit  actions 
will  be  considered  on  a  case  by  case  basis  in  terms 
of  meeting  this  requirement. 

b.  The  stranding  participant  has  complied  with 
the  terms  and  responsibilities  of  the  Letter  of 
Agreement  listed  below,  or,  for  a  participant 
authorized  under  MMPA  section  109(h)  or 
Northwest  Region  Contingency  Plan  participant, 
has  met  the  following  responsibilities  consistently. 
These  responsibilities  include:  timely  response  to 
reports  of  strandings,  cooperation  with  state,  local, 
and  Federal  officials,  assisting  local  officials  in  the 
clean-up  of  beach  areas  resulting  from  collection  or 
necropsy  activities,  collecting  information  or 
samples  as  requested  by  NMFS  whenever  possible, 
timely  submission  of  reports  to  the  Regional 
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good  standing  is  an  organization  that 
has  a  current  Letter  of  Agreement  (LOA) 
for  stranding  response  (either  live  or 
dead  animal  response)  from  a  NMFS 
Regional  Administrator;  that  has  a 
airrent  letter  of  designation  bom  a 
NMFS  LOA  holder  (designee);  or  you 
are  a  researcher  collaborating  with  a 
network  participant  that  is  listed  as  a 
co-investigator  on  your  application,  you 
have  remained  active  in  network 
projects  during  the  past  3  years,  and  you 
are  holding  a  current  letter  from  a 
Regional  Administrator  or  the  NMFS 

Office  of  Protected  Resoxuces    

authorizing  you  pursuant  to  50  CFR 
216.22  to  collect  materials  from 
stranded  marine  mammals  for  research 
purposes. 

2.  You  are  a  state,  local,  or  eligible 
federal  government  employee 
participating  pursuant  to  MMPA  section 
109(h)  (16  U.S.C.  1379(h)).  and  working 
in  good  standing  ^  with  a  Regional 
Administrator  during  the  past  3  years  in 
an  area  of  geographic  need 
(municipality  or  larger  region  with  no 
existing  responder). 

3.  You  are  in  the  Northwest  Region 
(Washington  and  Oregon),  are  an  active 
stranding  network  participant  in  good 
standing  ^,  and  are  (1)  an  individual  or 
organization  named  in  the  National 
Contingency  Plan  for  Response  to 
Marine  Mammal  Unusual  Mortality 
Events  (Wilkinson,  1996)  that  has  been 
actively  involved  in  stranding  response, 
data  collection  and  submission  of  data 
as  directed  by  the  NMFS  Regional 
Stranding  Coordinator  diiring  the  past  3 
years  or  (2)  an  individual  or 
organization  in  the  2002  National 
Contingency  Plan  for  Response  to 
Marine  Mammal  Unusual  Mortality 
Events. 

We  support  cultural  and  gender 
diversity  in  our  programs  and  encoiirage 
eligible  women  and  minority 
individuals  and  groups  to  submit 
applications.  Furthermore,  we  recognize 
the  interest  of  the  Secretaries  of 


Coordinator  (basic  or  Level  A  data  reporting  which 
includes  investigator's  name,  species,  stranding 
location,  number  of  animals,  date  and  time  of 
stranding  and  recovery,  length  and  condition,  and 
sex;  marine  mammal  parts  retention  or  transfer: 
annual  reports),  cooperation  with  state  and  local 
officials  in  the  disposition  of  stranded  marine 
mammals,  cooperation  with  other  stranding 
network  participants. 

c.  The  network  participant  cooperates  with  NMFS 
regarding  the  timely  submission  of  Level  B 
(supplementary  information  regarding  sample 
collection  related  to  life  history  and  to  the  stranding 
event)  and  C  (necropsy  results)  data  and  materials 
collected,  when  collected  and  requested. 

d.  Is  not  under  current  enforcement  investigation 
for  activities  involving  the  take  of  marine  mammals 
contrary  to  the  MMPA/ESA  regulations  and  does 
not  have  a  notice  of  violation  by  NMFS  pending 
resolution  with  regards  to  policies  governing  the 
goals  and  operations  of  the  Stranding  Network. 


Commerce  and  Interior  in  defining 
appropriate  marine  management 
policies  and  programs  that  meet  the 
needs  of  the  U.S.  insular  areas,  so  we 
also  encoiuage  applications  from 
eligible  individuals,  government 
entities,  and  businesses  in  U.S.  insidar 
areas  as  defined  by  the  Marine  Mammal 
Protection  Act  (16  U.S.C.  1362,  section 
3(14)).  This  includes  the 
Commonwealth  of  Puerto  Rico,  the  U.  S. 
Virgin  Islands,  American  Samoa,  Guam, 
and  Northern  Mariana  Islands. 

We  are  strongly  committed  to 
broadening  the  participation  of  Minority 
Serving  Institutions  (MSIs),  which 
include  Historically  Black  Colleges  and 
Universities,  Hispanic  Serving 
Institutions,  and  Tribal  Colleges  and 
Universities,  in  our  programs.  The  DOC/ 
NOAA/NMFS  vision,  mission,  and  goals 
are  to  achieve  full  participation  by 
MSIs,  to  advance  the  development  of 
human  potential,  strengthen  the 
Nation's  capacity  to  provide  high- 
quality  education,  and  increase 
opportunities  for  MSIs  to  participate  in 
and  benefit  from  Federal  financial 
assistance  programs.  Therefore,  we 
encourage  all  eligible  applicants  to 
include  meanin^l  participation  of 
MSIs  whenever  practicable. 

You  are  not  eligible  to  submit  an 
application  under  this  program  if  you 
are  an  employee  of  NMFS  or  any  other 
organizations  within  the  Department  of 
Commerce  or  the  Department  of  Interior. 
NMFS  employees  (whether  full-time, 
part-time,  or  intermittent)  are  not 
allowed  to  help  you  prepare  your 
application,  except  that  the  Marine 
Mammal  Health  and  Stranding 
Response  Program  staff  (at  the  regional 
or  national  level)  may  provide  you  with 
information  regarding  statistics  on 
strandings,  MMHSRP  program  goals  and 
needs,  ongoing  programs,  funding 
priorities,  and,  along  with  Federal 
Program  Officers,  can  provide 
information  on  application  procedures, 
and  completion  of  application  forms. 
Since  this  is  a  competitive  program, 
NMFS  and  NOAA  employees  will  not 
provide  assistance  in  conceptualizing, 
developing,  or  structuring  proposals,  or 
write  letters  of  support  for  any  proposal. 
For  activities  that  involve  participation 
of  NOAA  employees,  for  example  in  the 
National  Marine  Mammal  Tissue  Bank 
(NMMTB)  or  analyses  of  tissues  for 
contaminants,  employees  of  NOAA  or 
the  National  Institute  of  Standards  and 
Technology  may  write  a  letter  stating 
that  they  are  collaborating  with  the 
project,  or  that  the  person  or 
organization  is  trained  to  participate  in 
the  NMMTB  or  is  currently  participating 
in  the  National  Marine  Anidytical 
Quality  Assurance  Program. 


Unsatisfactory  performance  under 
prior  or  current  Federal  awards  may 
result  in  your  application  not  being 
considered  for  fimding  for  this  fiscal 
year  in  this  program. 

Note  for  proposed  work  beyond  the 
normal  scope  of  stranding  network 
activities,  the  applicant  is  responsible 
for  obtaining  all  the  Federal,  state,  and 
local  government  permits  and  approvals 
including  scientific  research  permits 
imder  the  Endangered  Species  Act  or 
Marine  Mammal  Protection  Act  if 
needed  and  permits  or  letters  of 
agreement  for  work  in  National  Marine 
Sanctuaries,  National  Parks,  or  National 
Seashores  for  activities  that  woiild  be 
conducted  on  such  sites.  For 
information  on  permit  requirements  and 
applications  procedures,  contact  the 
NMFS  Office  of  Protected  Resources 
[see  CONTACTS)  or  see  the  following 
Web  site:  http://www.nmfs.noaa.gov/ 
pTot_Tes/PRl /Permits/ 
pTlpennits_Jypes.html. 

For  research  on  live  stranded  marine 
mammals,  if  the  applicant  stranding 
network  or  research  participant  works 
for  a  facility  (University,  Aquariimi,  live 
animal  research  facility)  with  an 
Institutional  Animal  Care  and  Use 
Committee,  that  applicant  must  have 
approval  prior  to  obligation  of  fimds  (as 
required  by  the  regulations  under  the 
Animal  Welfare  Act,  9  CFR  2.30-2.31) 
and  a  Marine  Mammal  Protection  Act/ 
Endangered  Species  Act  permit  if  the 
research  is  intrusive  (50  CFR 
216.27(c)(6))  or  if  animals  must  be  held 
after  rehabilitation  has  been  completed. 
Intrusive  research  means  a  procedure 
conducted  for  bona  fide  scientific 
research  involving:  a  break  in  or  cutting 
of  the  skin  or  equivalent,  insertion  of  an 
instrument  or  material  into  an  orifice, 
introduction  of  a  substance  or  object 
into  the  animals'  immediate 
environment  that  is  likely  either  to  be 
ingested  or  to  contact  and  directiy  affect 
animed  tissues  [i.e.,  chemical 
substances),  or  a  stimulus  directed  at 
animals  that  may  involve  a  risk  to 
health  or  wel&re  or  that  may  have  an 
impact  on  normal  function  or  behavior 
[i.e.,  audio  broadcasts  directed  at 
animals  that  niay  affect  behavior  or 
brainstem  auditory  evoked  responses). 
Activities  directiy  related  to  the 
individual  animal's  health  assessment, 
accepted  diagnostics,  treatment,  or 
monitoring  are  authorized  under  the 
stranding  authorization  and  do  not 
require  an  additional  research  permit. 


F.  Duration  and  Terms  of  Funding 

We  will  award  grants  or  cooperative 
agreements  for  a  maximum  award 
period  of  3  years;  however  the  total 
Federal  share  of  each  award  is  fixed  at 
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a  maximum  o^lOO.OOO  regardless  of 
the  funding  period  requested.  We  will 
not  accept  proposals  requesting 
incrementally  funded  projects  imder  the 
Prescott  Stranding  Grant  Program 
diuing  this  grant  cycle.  If  you  have 
received  an  award  and  have  not 
expended  all  the  awarded  funds  by  the 
end  of  the  grant  period  and  wish  to 
continue  work  on  the  project  beyond  the 
funding  period  with  money  already 
obligated,  you  may  notify  die  grants 
officer  30  days  prior  to  the  end  of  the 
grant  to  determine  if  you  are  eligible  for 
a  no-cost  extension.  If,  however,  the 
money  is  expended  and  you  want  funds 
to  continue  the  project,  you  must  submit 
another  proposal  diuing  the  next  grant 
cycle  subject  to  the  competitive  process 
for  consideration.' 

If  we  select  your  application  for 
funding,  we  have  no  obligation  to 
provide  any  additional  future  fimding  in 
connection  with  that  award.  Renewal  of 
an  award  to  increase  funding  up  to  the 
maximum  of  $100,000  in  the  Federal 
share,  or  extend  the  period  of 
performance,  is  totally  at  our  discretion. 

G.  Cost  Sharing 

The  Prescott  Stranding  Grant  Program 
legislation  requires  cost  sharing  in  order 
to  leverage  the  limited  funds  available 
for  this  program  and  to  encourage 
partnerships  among  government,  private 
organizations,  non-profit  organizations, 
the  stranding  network,  and  academia  to 
address  the  needs  of  marine  mammal 
health  and  stranding  response.  You 
must  provide  a  minimum  cost  share  of 
25  percent  of  total  project  costs  (Federal 
share  of  project  costs  cannot  exceed 
$100,000  and  75  percent  of  the  total). 
For  example,  if  the  total  project  costs 
were  $133,334,  then  the  federal  cost 
share  would  be  75  percent  of  $133,334 
or  $100,000  and  your  cost  share  would 
be  $33,334  (25  percent  of  $133,334); 
similarly  if  the  proposed  total  budget  for 
your  project  is  $100,000,  the 
government  portion  would  be  $75,000 
and  your  25  percent  contribution  would 
be  $25,000.  If  your  application  does  not 
comply  with  these  cost  share 
requirements,  we  will  return  it  to  you 
and  will  not  consider  it  for  fimding  for 
this  funding  cycle.  You  may  include 
cost  share  for  more  than  25  percent  of 
the  total  costs,  but  this  obligation  will 
be  binding. 

We  willdetermine  the 
appropriateness  of  all  cost  sharing 
proposals,  including  the  valuation  of  in- 
kind  contributions,  according  to  the 
regulations  codified  at  15  CFR  14.23  and 
24.41,  posted  on  our  webpage.  An  in- 
kind  contribution  is  a  non-cash 
contribution,  donated  or  loaned,  by  a 
third  party  to  the  applicant.  In  general. 


the  value  of  in-kind  services  or  property 
you  use  to  fulfill  your  cost  share  will  be 
the  friir  market  v^ue  of  the  services  or 
property.  Thus,  the  value  is  equivalent 
to  the  cost  for  you  to  obtain  such 
services  or  property  if  they  had  not  been 
donated,  or  to  obtain  such  services  or 
property  for  the  period  of  the  loan.  You 
must  document  the  in-kind  services  or 
property  you  will  use  to  fulfill  your  cost 
share.  If  we  decide  to  fund  your 
application,  we  will  require  you  to 
account  for  the  total  amount  of  cost 
share  included  in  the  award  document. 

H.  Catalog  of  Federal  Domestic 
Assistance 

The  Prescott  Stranding  Grant  Program 
will  be  listed  in  the  "Catalog  of  Federal 
Domestic  Assistance"  under  number 
11.439,  entiUed  Marine  Mammal  Data 
Program.  This  information  should  be 
included  on  the  Application  Form,  424, 
space  10  [see  How  to  Apply,  Section  in, 
below). 

/.  Application  Addresses 

a.  For  proposals  for  activities  that  will 
take  place  in  the  NMFS  Northeast 
Stranding  Region  (Maine,  New 
Hampshfre,  Massachusetts,  Rhode 
Island.  Connecticut,  New  York,  New 
Jersey.  E>elaware,  Maryland,  Virginia) 
contact:  Northeast  Fisheries  Science 
Center,  NMFS,  Dana  Hartley,  166  Water 
St.,  Woods  Hole,  MA  02543,  (508)  495- 
2090  or  dana.hartley@noaa.gov. 

b.  For  proposals  for  activities  that  wrill 
take  place  in  the  NMFS  Southeast 
Stranding  Region  (North  Carolina,  South 
Carolina,  Georgia,  Florida,  Alabama, 
Mississippi,  Louisiana,  Texas,  Puerto 
Rico.  U.S.  Virgin  Islands)  contact: 
Southeast  Region,  NMFS,  Kyle  Baker, 
9721  Executive  Center  Drive,  North,  St. 
Petersburg,  FL  33702-2432,  (727)  570- 
5312  or  Kyle.Bakei@noaa.gov. 

c.  For  proposals  for  activities  that  will 
take  place  in  the  NMFS  Southwest 
Stranding  Region  (California,  Hawaii, 
Guam,  U.S.  Somoa,  Northern  Mariana 
Islands)  contact:  Southwest  Region, 
NMFS,  Joe  Cordaro,  501  West  Ocean 
Boulevard,  Suite  4200,  Long  Beach.  CA: 
90802-4213.  (562)  980-4017  or 
joe.cordaro@noaa.gov. 

d.  For  proposals  for  activities  that  will 
take  place  in  the  NMFS  Northwest 
Stranding  Region  (Washington  and 
Oregon)  contact:  Northwest  Region, 
NMFS,  Brent  Norberg,  7600  Sand  Point 
Way,  N.E.,  Building  1,  Seattie,  WA 
98115,  (206)  526-6733  or 
brent.norberg@noaa.gov. 

e.  For  proposals  for  activities  that  will 
take  place  in  the  NMFS  Alaska 
stranding  region  (Alaska)  contact: 
Alaska  Region.  NMFS.  Kaja  Brix, 
Federal  Building,  709  West  9th  Street, 


14th  Floor,  Juneau,  AK  99802-1668. 
(907)  586-7824  or  kaia.brix@noaa.gov. 

f .  For  proposals  for  activities  that  will 
take  place  in  more  than  one  region  or 
are  national  in  scope  contact:  Office  of 
Protected  Resources,  NMFS,  Teri 
Rowles,  1315  East  West  Highway,  Silver 
Spring,  MD,  20910,  301-713-2322  ext 
178  or  teri.rowles@noaa.gov. 

/.  Electronic  Access  Addresses 

This  solicitation,  the  application 
package,  and  supplementary  documents 
are  available  on  the  NMFS  Office  of 
Protected  Resources  Home  Page  at: 
http://www.iunfs.noaa.gov/prot_res/ 
PR2/Health  and_Stranding_ 
ResponseProgram/Prescott.html.  Titie 
IV  of  the  Marine  Mammal  Protection 
Act,  the  Marine  Mammal  Health  and 
Stranding  Response  Program  is  available 
at:  www.nmfs.noaa.gov/prot_res/laws/ 
MMPA/MMPA.html.  Information  on 
MMPA  and  ESA  research  and 
enhancement  permits  can  be  found  at: 
http  ://www.  nmfs.noaa  .gov/prot_res/ 
PRl/Permits/prlpermits_types.html. 

n.  Funding  Priorities 

Your  proposal  must  address  and 
identify  one  of  the  priorities  listed  here 
as  it  pertains  to  species  that  the  MMPA 
provides  under  the  authority  of  the 
Department  of  Commerce  (cetaceans 
and  pinnipeds,  except  walrus).  If  you 
identify  more  than  one  priority,  you 
must  list  first  on  your  application  the 
priority  that  most  closely  reflects  the 
objectives  of  your  proposal. 

The  priorities  are  not  listed  in  any 
particular  order  and  each  is  of  equal 
importance.  These  priorities  include 
projects  that  generally  increase  the 
quality  of  care  (recovery  or  treatment) 
for  stranded  marine  mammals  or 
increase  our  understanding  of  the  health 
of  marine  mammal  populations  in  the 
wild,  of  trends  in  strandings,  or  of  the 
causes  of  marine  mammal  mortafities, 
anomalies,  and  strandings  in  the  wild. 
Also,  efforts  to  increase  our 
understanding  of  the  correlation 
between  physical,  chemical,  and 
environmental  parameters  and  marine 
mammal  health  and  strandings  will  be 
considered  a  priority  for  data  collection 
funding.  Projects  involving  any  new 
construction  will  not  be  considered, 
however,  projects  that  involve 
construction  for  build-outs,  alterations, 
upgrades  and  renovations  would 
address  a  number  of  the  listed  priorities. 

Note  that  the  purpose  of  the  priority 
lists  is  to  guide  applicants  in  proposal 
development  by  identifying  those 
proposals  that  will  best  compete  during 
this  grant  cycle  for  these  limited  funds, 
and  to  provide  technical  reviewers  with 
guidance  for  their  evaluations.  To  this 
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end,  Regional  and  National  priorities  are 
identified  here,  and  represent  the 
projects  that  will  best  ensure  that  the 
Prescott  Stranding  Grant  Program  is 
successfully  implemented  (by  providing 
grants  for  the  recovery  or  treatment  of 
marine  mammals,  the  collection  of  data 
from  living  or  dead  stranded  marine 
mammals  for  scientific  research 
regarding  marine  mammal  health,  and 
facility  operation  costs  that  are  directly 
related  to  those  piuposes)  in  the  manner 
that  best  helps  the  regions  achieve  the 
goals  of  the  Marine  Mammal  Health  and 
Stranding  Response  Program.  To  ensure 
that  the  goals  of  the  Prescott  Stranding 
Grant  Program  are  met,  including 
equitable  distribution  of  funds, 
proposals  will  be  pooled  by  regional  or 
national  aspect  according  to  the  priority 
addressed  by  the  applicant.  If  a  proposal 
unclearly  identifies  a  priority,  or 
addresses  a  different  priority  than  the 
one  indicated  by  the  applicant,  NMFS 
may  assign  the  most  appropriate 
priority.  Proposals  will  then  compete  for 
funds  within  the  appropriate  regional/ 
national  priority  pool. 

Sp^ifically  the  following  items  are 
the  national  or  specific  regional 
priorities  for  this  solicitation: 

A.  Recovery  or  Treatment  of  Marine 
Mammals  (and  associated  operational 
costs) 

National  I 

1.  Operational  costs  to  enhance  and 
support  rehabilitation  facilities. 

2.  Operational  costs  to  improve  access 
to  veterinary  care,  including  on-site  (lab 
or  field)  equipment  or  instruments  for 
more  rapid  assessment  of  medical 
condition  or  monitoring  of  treatment 
response. 

3.  Post  release  monitoring  to  monitor 
the  success  of  animals  released  from 
rehabilitation  or  beach  release  from 
mass  strandings. 

4.  Eqmpment  costs  to  increase  the 
safety  of  transport  for  marine  mammals, 
especially  for  cetaceans,     i 

Northeast  Region 

1.  Enhanced  preparedness  for  mass 
stranding  events  through,  for  example, 
establishment  of  reference  baseline 
laboratories,  through  training,  or 
improvement  of  equipment  and 
resource  availability. 

2.  Enhanced  preparedness  for  "out  of 
habitat"  (marine  mammals  observed 
outside  of  their  range  or  normal 
environment  and  in  apparent  distress) 
rescues. 

3.  Enhancing  transport  safety  for  live 
strandings,  including,  for  example, 
contracts  for  air  transport,  rescue 
ambulances. 


4.  Improvement  of  identification  and 
tracking  of  offshore,  floating,  dead  large 
whales  or  unusual  species  or  niunbers 
of  dead  marine  mammals.    . 

5.  Increased  outreach  efforts  in  areas 
of  heavy  human  and  protected  species 
use,  such  as  rookeries,  to  reduce 
harassment  and  injuries  or  illnesses 
caused  by  other  human  impacts  (e.g. 
boat  strikes  on  seals)  to-reduce  the  need 
for  rehabilitation. 

6.  Enhanced  capability  to  respond  to 
stranded  marine  mammals  impacted  by 
oil  spills  including  treatment  and 
investigations. 

7.  Collaborative  efforts  to  improve 
assessment  of  seal  strandings,  for 
example  seal  assessment  training  for 
collaborating  network  participants, 
equipment,  and  supplies. 

8.  Outreach  projects  to  educate  the 
public  about  normal  seal  behavior  vs 
stranded  seal  situation. 

9.  Renovating  rehabilitation  space  for 
marine  mammals  in  anticipation  of 
rehabilitation  facility  guidelines, 
including  expansion  of  holding 
capabilities  within  existing  facilities. 

10.  Increase  the  number  of  needed 
personnel  resources  at  certain  facilities, 
including  veterinary  care.  Note,  salaries 
must  be  for  work  specific  to  the  project. 

Northwest  Region 

1.  Upgrading  and  enhancing  network 
operations  and  facilities  to  handle  and 
treat  stranded  sick  or  injured  marine 
mammals  including  threatened, 
endangered  and  depleted  pinnipeds  and 
small  cetaceans  (porpoises,  dolphins, 
killer  whales). 

2.  Enhancing  facilities  for  handling, 
stabilization  and/or  treatment  of 
stranded  odontocetes  (killer  whales, 
dolphins,  porpoises). 

3.  Enhancement  of  operations  and 
facilities  in  anticipation  of  NMFS 
Rehabilitation  Facilities  Guidelines. 

Southeast  Region 

1.  Enhanced  preparedness  for  live  and 
mass  stranded  cetacean  response, 
including  training,  response  planning, 
outreach,  and  equipment. 

2.  Enhanced  capability  to  respond  to 
stranded  marine  mammals  impacted  by 
oil  spills  including  response  planning, 
training,  and  equipment. 

3.  Enhancing  live  marine  mammal 
transport  safety  e.g.,  contract  for  air 
transport,  rescue  ambulances. 

4.  Upgrading  current  rehabilitation 
facilities.  Putting  priority  on  facilities 
that  fi^quently  receive  animals  (based 
on  historic  statistics)  and  for  upgrades 
in  anticipation  of  rehabilitation 
guidelines. 


Southwest  Region 

1.  Operational  costs  for  stranding 
response  and  live  animal  treatment.  For 
this  Region,  priority  will  be  given  to 
smaller  facilities. 

2.  Enhancing  response  capabilities 
(including  operational  costs)  during  El 
Nino  years. 

3.  Enhanced  capability  to  respond  to 
stranded  marine  mammals  impacted  by 
oil  spills  including  response  planning, 
trailing,  and  equipment. 

4.  Enhancing  the  response  to  live 
stranded  cetaceans  and  pinnipeds  in 
Hawaii. 

5.  Operations  costs  for  increasing 
quality  of  care  during  normal  live 
strancfing  events  throughout  the  region. 

6.  Upgrading  facilities  in  anticipation 
of  rehabilitation  facility  guidelines. 

7.  In  Hawaii,  conduct  outreach 
projects  to  educate  the  public  about 
normal  seal  behavior  vs  stranded  seal 
situation. 

8.  Enhancing  live  cetacean  response 
and  transport  safety  through  operational 
or  equipment  costs. 

Alaska  Region 

1.  Enhanced  stranding  response 
throughout  the  state.  Particular  need  for 
improved  stranding  response  coverage 
in  remote  or  rural  areas. 

2.  Enhanced  capability  for  care  and 
treatment  of  live  animals. 

3.  Enhancing  disentanglement 
response  capabilities,  particularly  with 
Northern  fur  seals  on  the  Pribilofs. 

.4.  Enhancing  the  assessment  of 
rehabilitation  and  release  success. 

B.  Collection  of  Data  From  Living  or 
Dead  Stranded  Marine  Mammals 
(including  operational  costs) 

National 

1.  Enhancing  consistent  response  to 
large  whale  strandings  (except  North 
Atlantic  right  whales,  which  have 
separate  funding  source)  on  the  East 
Coast. 

2.  Enhancing  post  "unusual  mortality 
event"  stranding  response  for  1-2  years 
after  an  event  is  over. 

3.  Operational  costs  to  improve  in- 
house  sample  tracking  and  archiving 
and  for  participation  in  the  Naticmal 
Marine  Mammal  Tissue  Bank. 

4.  Collecting  specimens  and  data  to 
assess  the  overall  health  trends  in  wild 
marine  mammal  populations  including 
the  fi«quency  or  incidence  of  diseases 
and  anomalies,  the  cause  and  effects  of 
abnormal  lesions,  and  baselines  on 
health.  Species  of  concern  for  2001- 
2002  include  bottlenose  dolphin,  harbor 
porpoise,  California  sea  lion,  Steller  sea 
lion,  Hawaiian  monk  seal,  ice  seals  in 
the  Northeast,  pygmy  sperm  whale. 
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beaked  whale,  hiunpback  whale,  and 
harbor  seal. 

5.  Collection  of  health  reference  data 
on  species  that  have  been  subject  to 
unusual  mortality  events  (bottlenose 
dolphins,  California  sea  lions,  harbor 
seals,  gray  whales)  in  the  last  5  years. 

6.  Collection  of  health  reference  data 
on  species  that  are  subject  to  mass 
strandings  (white  sided  dolphins, 
beaked  whales,  pilot  whales,  common 
dolphins,  rough  tooth  dolphins). 

7.  Collection  of  health  data  to 
examine  successful  rehabilitation 
including,  for  example,  shifts  in 
microbial  flora  during  rehabilitation. 

8.  Collection  of  data  on  the  incidence, 
pathogenesis,  and  impacts  of  marine 
mammal  diseases  and  conditions  that 
affect  siuvival  and  releasability.  The 
diseases  of  particular  interest  for  2001- 
2002  are:  Brucella,  morbillivirus 
(particularly  on  West  Coast  pinnipeds 
and  in  bottlenose  dolphins  of  the  mid- 
Atlantic),  herpes  virus  in  monk  seals 
and  steller  sea  lions,  arborviruses  in 
cetaceans  and  pinnipeds.  However  other 
disease  studies  will  be  considered. 

9.  Enhancement  and  consistency  of 
data  collection  and  collaborative  efforts 
through  the  use  of  protocols  and 
training  manuals,  in  either  electronic 
format  or  in  book  format.  Electronic 
formats  can  include  video,  imagery,  and 
search  capabilities. 

10.  Enhancing  the  ability  to  assess 
health  in  stranded  marine  mammals 
through  the  development  of  new 
assessment  tools  and  techniques. 

11.  Enhancing  the  assessment  of  the 
causes  of  single  and  mass  stranded 
marine  mammals  through  biological, 
physiological,  or  medical  diagnostic 
studies.  Animals  of  particular  interest 
include  beaked  whales. 

12.  Necropsy  equipment  and  carcass 
transport  equipment  especially  for  large 
cetaceans. 

13.  Upgrading  information 
management  systems  and  capabilities  to 
improve  or  allow  access  to  National 
databases. 

14.  Enhance  efforts  to  achieve 
consistent  Level  A  data  collection  and 
encoinage  Level  B  and  Level  C  data 
collection  for  dead  strandings  whenever 
possible  along  all  U.S.  coasts. 

Northeast  Region 

1.  Cooperative  projects,  through 
partnerships  with  a  variety  of  marine 
mammal  experts,  to  conduct  studies  . 
supporting  Marine  Mammal  Health  and 
Stranding  Response  Program  objectives. 

2.  Monitoring  of  survival  of  beach 
released,  and  rehabilitated  and  released 
cetaceans  (satellite  tags  and  ARGOS 
support). 


3.  Support  for  stranding  network  staff 
and  capabilities  to  provide  near  real 
time  strandings  data  and  information 
management. 

4.  Collection  of  samples  for  genetic 
analyses  and  archival  of  samples  for 
future  retrospective  studies. 

5.  Serological  and  histopathological 
analyses  of  samples  collected  from 
stranded  marine  mammals,  using  NMFS 
recognized  laboratories. 

6.  Characterization  of  ice  seal 
movements  from  stocks  in  Canada  and 
relationship  to  strandings  on  the  U.S. 
East  Coast. 

7.  Performing  quality  assurance 
review  and  editing  of  historical 
stranding  data  for  regional  strandings. 
Particvdar  emphasis  to  ensure  data 
consistency  with  existing  databases 
through  collaboration  with  letterholders 
in  the  region,  and  with  the  Cetacean 
Distribution  Database,  compiled  by  the 
Marine  Mammal  Program,  National 
Museum  of  Natural  History. 
Smithsonian  Institution 

8.  Enhanced  evaluation  and  collection 
of  human  interaction  evidence  from 
stranded  marine  mammals,  including 
costs  for  training  collaborating  Network 
Members  to  detect  and  document  this 
evidence. 

9.  Enhance  necropsy  facilities  and 
other  improvements  to  achieve 
consistent  Level  A  data  collection  and 
encourage  Level  B  and  Level  C  data 
collection  for  dead  strandings  whenever 
possible. 

Northwest  Region 

1.  Investigations  of  (a)  the  incidence 
of  human  interactions;  (b)  diseases 
affecting;  and  (c)  comparative  studies  of 
contaminant  loading  on  marine 
mammals. 

2.  Investigations  of  health  factors  of 
stranded  marine  mammals  with 
emphasis  on  southern  resident  killer 
whales. 

3.  Improve  stranded  marine  mammal 
data  collection  and  management. 

4.  Post  unusual  mortality  event 
monitoring  to  enhance  data  collection 
after  an  event  has  ended. 

Southeast  Region 

1.  Enhanced  collection  and  evaluation 
of  hiunan  interaction  evidence  frtim 
stranded  marine  mammals. 

2.  Cooperative  investigations  using  in- 
depth  sample  collection  for  marine 
mammal  health  research  projects. 

3.  Serological  and  histopatnologic 
analyses  of  samples  collected  from 
stranded  marine  mammals,  using 
quality  control  techniques. 

4.  Developing  the  baselines  and 
health  reference  data  for  comparisons 
with  mortalities  and  disease  observed 
during  die-offs. 


5.  Equipment  and  facility 
enhancements  for  scientific  health 
research  e.g.,  necropsy  facilities. 

6.  Enhance  efforts  to  achieve  acciu^te, 
consistent  Level  A  data  collection  and 
encourage  Level  B  and  Level  C  data 
collection  for  dead  strandings  whenever 
possible  throughout  the  Region. 

Southwest  Region 

1.  Gray  whale  stranding 
investigations. 

2.  Cooperative  projects  in  Hawaii 
through  partnerships  with  a  variety  of 
marine  mammal  experts,  to  respond  to 
and  conduct  studies  supporting  Marine 
Mammal  Health  and  Stranding 
Response  Program  objectives. 

3.  Investigations  of  the  prevalence  of 
such  diseases  as  morbillivirus  in  live 
stranded  odontocetes. 

4.  Enhancing  the  ability  to  detect  gun 
shot  wounds  and  injuries  in  stranded 
California  sea  lions,  for  example, 
through  conduct  of  thorough  necropsies. 

Alaska  Region 

1.  Achieve  consistent  Level  A  data 
collection  throughout  the  state, 
including  remote  areas. 

2.  Collect  Level  B  and  Level  C  data 
collection  for  dead  strandings  whenever 
possible. 

3.  Tissue  sampling  for  genetic 
analyses. 

4.  Gray  whale  stranding  response  for 
post  unusual  mortality  event. 

m.  How  To  Apply 

You  must  follow  the  instructions  in 
this  document  in  order  to  apply  for  a 
grant  or  cooperative  agreement  imder 
the  Prescott  Stranding  Grant  Program. 
Your  application  must  be  complete  and 
must  follow  the  format  described  here. 
Yoin  application  should  not  be  boimd 
in  any  manner  and  must  be  printed  on 
one  side  only.  You  must  submit  one 
signed  original  and  two  signed  copies  of 
your  application.  These  unbound 
applications  must  be  sent  to  the 
Application  Addresses  listed  in  Section 
I.I.  of  this  document  by  the  application 
deadline  (see  DATES).  We  strongly 
recommend  early  submission  of 
applications  to  adlow  some  time  for 
review  and  resubmission  with 
corrections  for  minor  omissions,  if 
necessary.  However,  time  and  resource 
constraints  may  limit  our  ability  to 
conduct  early  reviews,  and  we  are  not 
required  to  screen  applications  before 
the  submission  deadline,  nor  do  we 
have  to  give  you  an  opportunity  to 
correct  any  deficiencies  that  cause  your 
application  to  be  rejected. 

A  complete  application  package  with 
detailed  instructions  and  supplementary 
information  can  be  found  at  our  Web 
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site:  http://www.nmfs.noaa^ov/ 
prot_res/PR2/Health_and_Stranding_ 
Response_Prograin/Prescott.h  tml. 
Essentially,  the  complete  application 
must  include  a  niunber  of  completed 
forms  described  in  this  section:  SF-424 
"Application  for  Federal  Assistance", 
SF-424B  "Assurances— Non- 
Construction  Programs",  and  SF  424A 
"Budget  Information — Non- 
Construction  Programs"  (with  separate 
sheet  for  details).  Additionally,  the 
application  must  include  a  Title  Page, 
Proiect  Narrative,  and  supporting 
documentation,  as  described  in  this 
section.  Lastly,  applicants  must  submit 
a  completed  Form  CD-511, 
"Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters;  Drug-Free  Workplace 
Requirements  and  Lobbying."  In 
addition,  any  applicant  that  has  paid  or 
will  pay  for  lobbying  using  any  hxnds 
must  submit  an  SF-LLL,  "Disclosiue  of 
Lobbying  Activities",  as  rei^uired  under 
15  CFR  part  28. 

A.  Cover  Sheet 

You  must  use  Office  of  Management 
and  Budget  (OMB)  Standard  Forms  424 
and  424B  (4-92)  as  the  cover  sheets  for 
each  project.  You  will  need  the  "Catalog 
of  Federal  Domestic  Assistance" 
number  and  Title  to  complete  item  10 
of  Standard  Form  424  (see  section  I  in 
this  document  above,  the  number  is 
11.439,  and  the  title  is  "Marine  Mammal 
Data  Program").  In  order  to  complete 
item  16  of  Standard  Form  424  (may  be 
required  for  state  applicants),  see 
directions  in  section  V.A.5.  of  this 
document. 

B.  Title  Page  j 

You  must  complete  a  Title  Page  for 
each  project.  You  should  list  on  the 
Title  Page  the  project  title,  duration, 
name,  affiliation^address  and  phone 
niunber  of  the  Principal  Investigator,  the 
project  objective,  the  specific  priority  to 
which  the  appUcation  responds  (see 
section  II.  of  this  document),  and  a 
statement  regarding  the  Federal,  non- 
Federal,  and  total  costs  of  the  project. 


C.  Project  Budget 


r 


You  must  submit  a  budget  for  each 
project,  using  OMB  standard  form  424A, 
Budget  Information — ^Non  Construction 
Pro-ams  and  associated  instructions. 
On  a  separate  sheet  if  necessary,  you 
must  provide  detailed  cost  estimates 
showing  total  project  costs.  Indicate  the 
breakdown  of  costs  between  Federal  and 
non-Federal  shares,  divided  into  cash 
and  in-kind  contributions.  To  support 
the  budget,  also  describe  briefly  the 
basis  for  estimating  the  vahie  of  the  cost 


sharing  derived  from  in-kind 
contributions. 

You  may  also  include  in  the  budget 
an  amount  for  indirect  costs  if  you  have 
an  established  indirect  cost  rate  with  the 
Federal  government.  Indirect  costs  are 
essentially  overhead  costs  for  basic 
operational  functions  (e.g.,  lights,  rent, 
water,  insurance)  that  are  incurred  for 
common  or  joint  objectives  and 
therefore  cannot  be  identified 
specifically  within  a  particular  project. 
For  this  solicitation,  the  Federal  share  of 
the  indirect  costs  may  not  exceed  25 
percent  of  the  total  proposed  direct 
costs.  If  you  have  an  approved  indirect 
cost  rate  above  25  percent  of  the  total 
proposed  direct  cost,  you  may  use  the 
amoimt  above  the  25-percent  level  up  to 
the  negotiated  rate  as  part  of  the  non- 
Federal  share.  You  must  include  a  copy 
of  the  current,  approved,  negotiated 
indirect  cost  agreement  with  the  Federal 
government  with  your  application. 

We  will  not  consider  fees  or  profits  as 
allowable  costs  in  your  application.  The' 
total  costs  of  a  project  consist  of  all 
allowable  costs  you  incur,  including  the 
value  of  in-kind  contributions^  in 
accomplishing  project  objectives  during 
the  life  of  the  project.  A  project  begins 
on  the  effective  date  of  an  award 
agreement  between  you  and  an 
authorized  representative  of  the  U.S. 
Government  and  ends  on  the  date 
specified  in  the  award.  Accordingly,  we 
cannot  reimbiuse  you  for  time  that  you 
expend  or  costs  that  you  incur  in 
developing  a  project  or  preparing  the 
application,  or  in  any  discussions  or 
negotiations  you  may  have  with  us  prior 
to  the  award.  We  will  not  accept  such 
expenditures  as  part  of  your  cost  share. 

D.  Narrative  Project  Description 

You  must  provide  a  narrative 
description  of  your  project  that  may  be 
up  to  10  pages  long.  You  should  use 
Courier  size  12  font,  and  can  single 
space  the  narrative.  The  narrative 
should  demonstrate  yoiu  knowledge  of 
the  need  for  the  project,  and  show  how 
your  proposal  builds  upon  any  past  and 
current  work  in  the  Subject  area,  as  well 
as  relevant  work  in  related  fields.  You 
should  not  assume  that  we  already 
know  the  relative  merits  of  the  project 
you  describe.  You  must  describe  your 
project  as  follows: 

1.  Project  goals  and  objectives. 
Identify  the  specific  priority,  listed 
earlier  in  this  document,  to  which  the 
proposed  project  responds.  Identify  the 
problem/opportunity  you  intend  to 
address  and  describe  its  significance  to 
the  marine  mammal  health  and 
stranding  response  community.  State 
what  you  expect  the  project  to 
accomplish. 


2.  Project  impacts.  Describe  the 
anticipated  impacts  of  the  project  on  the 
recovery  or  treatment  of  stranded 
marine  mammals  or  assessment  of 
marine  mammal  health.  Describe  how 
you  will  make  the  results  of  the  project 
available  to  the  marine  mammal  health 
and  stranding  community. 

3.  Evaluation  of  project.  Specify  the 
criteria  and  procedures  that  you  will  use 
to  evaluate  the  relative  success  or  failure 
of  a  project  in  achieving  its  objectives. 

4.  Need  for  government  financial 
assistance.  Explain  why  you  need 
government  financial  assistance  for  the 
proposed  work.  List  all  other  soim:es  of 
funding  you  have  or  are  seeking  for  the 
project. 

5.  Federal,  state,  and  local 
government  activities  and  permits.  List 
any  existing  Federal,  state,  or  local 
government  programs  or  activities  that 
this  project  would  a£fect. 

6.  Project  statement  of  work.  The 
statement  of  work  is  an  action  plan  of 
activities  you  will  conduct  diuing  the 
period  of  the  project.  You  must  prepare 
a  detailed  narrative,  fully  describing  the 
work  you  will  perform  to  achieve  the 
project  goals  and  objectives.  The 
narrative  should  respond  to  the 
following  questions: 

(a)  What  is  the  project  design?  What 
specific  work,  activities,  procedures, 
statistical  design,  or  analytical  methods 
will  you  imdertake? 

(b)  Who  will  be  responsible  for 
carrying  out  the  various  activities? 
Highli^t  work  that  will  be  conducted 
by  co-Investigators.  Also,  highlight  work 
that  will  be  subcontracted  and 
provisions  for  competitive 
subcontracting.  The  lead  organization 
and  person  listed  as  the  technical 
contact,  responsible  for  all  technical 
oversight  and  implementation  of  the 
approved  work  plan  as  delineated  in  the 
Statement  of  Work,  should  be  identified 
as  the  Principal  Investigator.  One 
Principal  Investigator  must  be  listed  on 
each  project.  Project  participants  or 
organizations  that  will  have  a  significant 
role  in  conducting  the  project  shovdd  be 
listed  as  Cp-investigators.  Organizations 
or  individuals  that  support  the  project, 
for  example,  network  members 
contributing  data  or  materials,  should  be 
referred  to  as  Cooperators  or 
Collaborators. 

(c)  What  are  the  major  products  and 
how  will  project  results  be 
disseminated?  Describe  products  of  the 
project,  such  as  anticipated  number  of 
live  animala  that  wiU  be  treated, 
preparation  of  a  manual,  video, 
technique,  or  piece  of  equipment. 
Indicate  how  project  results  will  be 
disseminated  to  potential  users. 


I? I 1     D :-*^—  /ir_1        CT        M^        n  /XXnnAc 


f  ani 


1A      9nn9 /Mntifoc 


Federal  Register /Vol.  67.  No.  9 /Monday,  January  14,  2002 /Notices 


1727 


(d)  What  are  the  project  milestones? 
List  milestones,  describing  the  specific 
activities  and  associated  time  lines  to 
conduct  the  scope  of  work.  Describe  the 
time  lines  in  increments  (e.g.,  month  1, 
month  2),  rather  than  by  specific  dates. 
Identify  the  individual(s)  responsible  for 
the  various  specific  activities.  Although 
actual  stranding  events  cannot  be 
predicted,  historic  stranding  data  can  be 
used  to  assess  season,  species,  and 
likelihood  of  strandings.  This 
information  is  critical  for  us  to  conduct 
a  thorough  review  of  your  application, 
so  we  encoiuage  you  to  provide 
sufficient  detail. 

7.  Participation  by  persons  or  groups 
other  than  ihe  applicant.  Describe  how 
government  and  non-government 
entities,  particularly  other  members  of 
the  marine  mammal  health  and 
stranding  response  commimity,  will 
participate  in  the  project,  and  the  nature 
of  their  participation.  We  will  consider 
the  degree  of  participation  by  members 
of  the  marine  mammal  health  and 
stranding  response  community  in 
determining  which  applications  to  fund. 

8.  Project  management.  Describe  how 
the  project  will  be  organized  and 
managed.  Identify  the  Principal 
Investigator  and  other  participants  in 
the  project.  If  you  do  not  identify  the 
Principal  Investigator,  we  will  retiun 
your  application  without  further 
consideration.  Include  a  description  and 
copies  of  Principle  Investigator's  current 
LOAs,  letter  of  designation,  or  letter  of 
research  authorization,  and  any 
necessary  scientific  research  permits. 
List  the  Principle  Investigator's  and 
participant's  prior  or  current  Federal 
awards  and  describe  resultant  products. 
Include  copies  of  any  agreements 
between  you  and  the  participants 
describing  the  specific  tasks  to  be 
performed.  Include  copies  of  any 
endorsement^  that  you  have  received 
£rom  other  marine  mammal  health  and 
stranding  response  participants  related 
to  this  project.  Provide  a  statement  no 
more  than  two  pages  long  of  the 
qualifications  and  experience  (e.g., 
resume  or  curriculum  vitae)  for  the 
Principal  Investigator,  co-investigators, 
and  any  Collaborators,  Cooperators,  or 
Consultants  and/or  subcontractors,  and 
indicate  their  level  of  involvement  in 
the  project.  If  any  portion  of  the  project 
will  be  conducted  through  Consultants 
and/or  subcontracts,  you  must  follow 
procurement  guidance  in  15  CFR  part 
24,  "Grants  and  Cooperative 
A^eements  to  State  and  Local 
Governments,"  and  15  CFR  part  14, 
"Uniform  Administrative  Requirements 
for  Grants  and  Agreements  with 
Institutions  of  Higher  Education, 


Hospitals,  Other  Non-Profit,  and 
Commercial  Organizations." 

E.  Supporting  Documentation 

You  should  include  any  relevant 
documents  and  additional  information 
(i.e.,  maps,  background  documents, 
historic  stranding  statistics)  that  will 
help  us  to  imderstand  the  project  and 
the  problem/opportunity  you  seek  to 
addressrThis  will  not  count  as  a  part  of 
the  10  page  limit. 

IV.  Screening,  Evaluation,  and 
Selection  Procedures 

Screening,  Evaluation,  and  Selection 
Procedures  will  take  place  in  4  steps, 
described  in  detail  in  this  section:  initial 
screening,  technical  panel  review,  merit 
review,  and  the  final  selection  by  the 
Selecting  Official.  The  initial  review 
will  compile  all  complete  applications 
submitted  by  eligible  network 
participants.  These  applications  will  be 
divided  for  consideration  by  two 
technical  review  panels;  one  panel  to 
review  all  west  coast  applications,  one 
to  review  all  east  coast  applications. 
Applications  for  national  priorities  will 
be  forwarded  to  the  panel  with  fewer 
applications.  The  technical  review 
panel  results  will  be  used  to  rank  the 
applications  within  regional  (Alaska, 
Northwest,  Southwest,  Northeast, 
Southeast,  and  National)  pools.  The 
merit  review  will  consider  the  panel 
comments  for  the  6  pools  of  ranked 
applications  and  will  make 
recommendations  regarding  equitable 
distribution  of  funds.  The  Selecting 
Official  will  receive  the 
recommendations  of  the  reviewers  and 
will  make  the  final  decision  regarding 
which  applications  will  be  funded. 

A.  Initial  Screening  of  Applications 

Applications  received  at  any  of  the 
NMFS  Regional  Offices  or  the 
Headquarter's  Office  of  Protected 
Resoiuces,  will  be  screened  to  ensure 
that  they:  were  received  by  the  deadline 
date  (see  DATES);  include  OMB  form 
424,  424  A.,  and  424  B.  signed  and 
dated  by  an  authorized  representative 
(see  section  111  of  this  dociunent);  were 
submitted  by  an  eligible  applicant; 
provide  for  at  least  a  25-percent  cost 
share  [see  section  I.G.  of  this  document); 
involve  an  eligible  activity;  address  one 
of  the  funding  priorities  for  species 
imder  Federal  jurisdiction  (see  section 
n.A.-B.  of  this  document);  and  include 
a  budget  and  a  statement  of  work 
including  milestones  (see  sections  III.C. 
and  III.D.6  of  this  document);  and 
identify  the  Principal  Investigator  [see 
section  III.D.8.  of  this  dociunent).  If  your 
application  does  not  conform  to  these 
requirements  and  the  deadline  for 


submission  has  passed,  we  will  return  it 
to  you  without  further  consideration.  If 
possible,  applications  should  be 
submitted  as  early  as  possible  prior  to 
the  end  of  the  application  period  to 
provide  time  for  us  to  return  incomplete 
applications  to  you  for  correction  or 
completion  prior  to  the  deadline. 
However,  we  do  not  have  to  screen 
applications  before  the  submission 
deadline  and  may  not  be  able  to 
depending  upon  time  and  available 
resources,  nor  do  we  have  to  give  you 
an  opportunity  to  correct  any 
deficiencies  that  cause  your  application 
to  be  rejected.  Only  those  proposals 
satisfying  all  of  the  basic  requirements 
above  will  enter  the  full  evaluation 
phase  of  the  review  process,  described 
in  here  in  Section  B. 

B.  Technical  Evaluation  of  Proposed 
Projects 

After  the  initial  screening,  we  will 
convene  a  panel  of  appropriate  private 
and  public  sector  marine  mammal 
health  and  stranding  response  experts  to 
determine  the  technical  merit  of  each 
proposal.  Proposals  submitted  to 
headquarters  and  regional  offices  will  be 
evaluated  using  the  same  criteria,  as 
defined  here  in  this  section.  The  panel 
will  provide  individual  evaluations  of 
each  proposal,  and  no  consensus  scores 
will  be  made.  Each  proposal  will  be 
reviewed  by  at  least  three  technical 
reviewers.  These  reviewers  will  be 
required  to  certify  that  they  do  not  have 
a  conflict  of  interest  concerning  the 
application(s)  they  are  reviewing  and 
will  present  their  reviews  to  the  panel. 
They  will  assign  scores  to  applications 
based  on  the  criteria  below,  with 
weights  shown  in  parentheses. 
Resultant  scores  will  be  used  to  rank 
proposals  in  regional  (and  national) 
pools. 

a.  Soundness  of  project  design/ 
conceptual  approach/response 
capabilities.  Applications  will  be 
evaluated  on  the  conceptual  approach; 
enhancement  of  stranding  response  or 
treatment;  the  need  for  such  efforts;  the 
applicability  of  the  project  to  the 
objectives  of  the  Prescott  Stranding 
Grant  Program  in  implementing  the 
goals  of  the  MMHSRP  and  addressing 
one  of  the  listed  priorities;  the  scientific 
merit  of  the  data  collection  to  enhance 
the  understanding  of  the  health  of 
marine  mammal  populations  in  the 
wild;  the  likelihood  of  project  results  in 
the  time  frame  specified  in  the 
application;  whether  there  is  sufficient 
information  to  evaluate  the  project 
technically;  and,  if  so,  the  strengths 
and/or  weaknesses  of  the  technical 
design  relative  to  securing  productive 
results;  whether  proposed  analyses 
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include  quality  assurance 
considerations.  (50  percent) 

b.  Project  management  and  experience 
and  qualifications  of  personnel.  The 
organization  and  management  of  the 
project  will  be  evaluated.  The  project's 
Principal  Investigator  and  other 
personnel,  including  Co-investigators, 
Consultants  and  Contractors 
participating  in  the  project,  will  be 
evaluated  in  terms  of  related  experience 
and  qualifications.  The  amount  of 
collaboration  with  other  network 
participants  reflected  by  the  proposal 
will  be  considered.  Applications  that 
include  Consultants  and  Contractors 
will  be  reviewed  to  determine  if  your 
involvement,  as  the  primary  applicant, 
is  necessary  to  the  conduct  of  the 
project  and  the  accomplishment  of  its 
objectives.  Applications  fi'om  Principal 
Investigators  that  are  researchers  that  do 
not  hold  LOAs,  are  not  MMPA  Section 
109(h)  participants,  and  are  not  on  the 
Northwest  Region's  contingency  plan 
list  must  include  copies  of  the 
applicant's  letter  of  designation, 
researcher  letter  of  authorization, 
research  permit  and  any  Co- 
investigator's  letters  of  authorization. 
(50  percent) 

c.  Project  evaluation.  The 
effectiveness  of  your  proposed  methods 
to  monitor  and  evaluate  the  success  or 
failure  of  the  project  in  terms  of  meeting 
its  original  objectives  will  be  examined. 
(10  percent) 

d.  Project  costs.  The  justification  and 
allocation  of  the  budget  in  terms  of  the 
work  to  be  performedwill  be  evaluated. 
Unreasonably  high  or  low  project  costs 
will  be  examined  closely  and  scores 
may  be  marked  down  accordingly. 
Budget  questions  will  be  flagged  by 
reviewers  and  may  become  points  of 
negotiation  if  the  proposal  is 
recommended  for  funding  based  on 
technical  merit.  The  appropriateness  of 
the  matching  funds  to  the  project  will  be 
evaluated  and  the  overall  use  of  the 
facilities  operations  costs  in  support  of 
data  collection  or  response  and 
treatment  of  marine  mammals.  (15 
percent) 

FoUowing  the  technical  review,  we 
will  determine  the  score  for  each 
individual  review  and  average  the 
individual  technical  review  scores  to 
determine  the  final  technical  score  for 
each  application.  Then,  we  will  list  the 
applications  by  region  or  national  pool, 
rank  the  lists  according  to  the  final 
technical  score,  and  eliminate  from 
further  consideration  those  applications 
that  do  not  meet  the  minimiim 
"passing"  score  of  60  points. 


C.  Selection  Procedures  and  Project 
Funding 

After  projects  have  been  evaluated 
and  ranked,  the  Marine  Mammal  Health 
and  Stranding  Response  Program  staff, 
the  NMFS  Regional  Administrators 
(RAs)  and  Office  Directors  (ODs)  will 
conduct  a  merit  review  in  consultation 
with  the  Marine  Mammal  Commission 
and  U.S.  Fish  and  Wildlife  ServICfe,  to 
consider  the  results  of  the  scientific 
technical  panel  review  and  develop 
recommendations  for  program  funding 
including  recommendations  for 
equitable  distribution  among  the  NMFS 
stranding  regions.  This  merit  review 
team  may  consider  any  episodic 
stranding,  any  anomalous  mortality 
event,  or  unusual  mortality  event  that 
occurred  in  any  region  in  the  preceding 
year;  data  regarding  average  annual 
strandings  and  mortality  events  per  year 
per  region;  and  the  size  of  the  marine 
mammal  populations  inhabiting  a 
geographic  area  within  such  a  region. 
They  will  also  consider  the  actual 
stranding  statistics  per  region  for  the 
previous  5  non-El  Nino  years  and  for  the 
last  El  Nino  year.  The  review  team  will 
prepare  a  written  justification  for  any 
recomitiendations  for  funding  that  fall 
outside  the  ranking  or  equitable 
distribution  order,  or  for  any  cost 
adjustments. 

The  Assistant  Administrator  for 
Fisheries  (AA)  is  the  Selecting  Official, 
and  will  review  the  funding 
recommendations  and  conmients  of  the 
review  team  and  determine  the  projects 
to  be  funded.  In  making  the  final 
selections,  the  AA  may  consider  costs, 
geographical  distribution,  financial 
need,  duplication  with  other  federally 
funded  projects,  and  equitable 
distribution  of  funds  among  the 
designated  stranding  regions.  As  a 
result,  awards  are  not  necessarily  made 
to  the  highest  technically  ranked 
applications. 

The  final,  exact  amount  of  funds,  the 
scope  of  work,  and  terms  and  conditions 
of  a  successful  award  will  be 
determined  in  pre-award  negotiations 
between  you  and  NOAA/NMFS 
representatives.  The  funding  instrument 
(grant  or  cooperative  agreement)  will  be 
determined  by  NOAA  Grants 
Management  Division.  If  the  proposed 
work  entails  substantial  involvement 
between  the  applicant  and  NMFS,  a 
cooperative  agreement  will  be  utilized. 
You  should  not  initiate  your  project  in 
expectation  of  Federal  funding  until  you 
receive  a  grant  award  document  signed 
by  an  authorized  NOAA  official. 


V.  Administrative  Requirements 

The  Department  of  Conjunerce  Pre- 
Award  Notification  Requirements  for 
Grants  and  Cooperative  Agreements 
contained  in  the  Federal  Register  notice 
of  October  1,  2001  (66  FR  49917),  are 
applicable  to  this  solicitation.  The 
notice  advises  you  of  yoiu" 
responsibilities  as  an  applicant  for 
Federal  assistance.  Contact  the  Office  of 
Protected  Resources  for  a  copy  of  this 
notice,  or  obtain  it  from  the  Grovemment 
Printing  Office  Web  site:  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl  40.htinl  OT  tiie  Prescott  Stranding 
Grants  Program  Web  site:  http:// 
www.nmfs.noaa.gov/protjres/PR2/    . 
Health  and _Stranding_ 
Response_Program/Prescott.html. 

If  you  incur  any  costs  prior  to 
receiving  an  award  agreement  signed  by 
an  authorized  NOAA  official,  you  do  so 
solely  at  yova  own  risk  of  not  being 
reimbursed  by  the  Government. 
Notwithstanding  any  verbal  or  written 
assurance  that  you  may  have  received,    , 
the  Department  of  Commerce  has  no 
obligation  to  cover  pre-award  costs. 

A.  Your  Obligations  as  a  Recipient 
(Successful  Applicant) 

If  you  are  awarded  a  grant  or 
cooperative  agreement  for  a  project,  you 
must: 

1.  Manage  the  day-to-day  operations 
of  the  project,  be  responsible  for  the 
performance  of  all  activities  for  which 
funds  are  granted,  and  be  responsible 
for  the  satisfaction  of  all  administrative 
and  managerial  conditions  imposed  by 
the  award. 

2.  Keep  records  sufficient  to 
document  any  costs  incurred  under  the 
award,  and  allow  access  to  these  records 
for  audit  and  examination  by  the 
Secretary  of  Commerce,  the  Comptroller 
General  of  the  United  States,  or  their 
authorized  representatives;  and,  submit 
financial  status  reports  (SF  269)  to 
NOAA's  Grants  Management  Division  in 
accordance  with  the  award  conditions. 

3.  Submit  annual  reports,  and  for 
projects  extending  beyond  a  year,  final 
reports  within  90  days  after  completion 
of  each  project,  to  the  individual 
identified  as  the  NMFS  Program  Officer 
in  the  funding  agreement.  "Hie  final 
report  must  describe  the  project  and 
include  an  evaluation  of  the  work  you 
performed  and  the  results  and  benefits 
in  sufficient  detail  to  enable  us  to  assess 
the  success  of  the  completed  project. 

We  are  committed  to  using  available 
technology  to  achieve  the  timely  and 
wide  distribution  of  final  reports  to 
those  who  would  benefit  from  this 
information.  Therefore,  we  request  that 
you  submit  final  reports  in  electronic 
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format,  in  accordance  with  the  award 
terms  and  conditions,  for  publication  on 
the  NMFS  Protected  Resources 
homepage.  You  may  charge  the  costs 
associated  with  preparing  and 
transmitting  your  final  reports  in 
electronic  format  to  the  grant.award.  We 
will  consider  requests  for  exemption 
from  electronic  submission  of  final 
reports  on  a  case-by-case  basis. 

4.  In  addition  to  the  final  report  in 
section  V.A.4.  of  this  document,  we 
request  that  you  submit  any 
publications  printed  with  grant  funds 
(such  as  manuals,  siuveys,  etc.)  to  the 
NMFS  Program  Officer  for 
dissemination  to  the  public.  Submit 
either  three  hard  copies  or  an  electronic 
version  of  an/ such  publications. 

VI.  Comments  and  Responses 

The  Draft  Implementation  Plan  for  the 
John  H.  Prescott  Marine  Mammal 
Rescue  Assistance  Grant  Program  (Draft 
Implementation  Plan)  was  posted  on  our 
website.  Stranding  network  participants 
were  contacted  and  asked  to  review  the 
Draft  Implementation  Plan  and  provide 
conmient  direcUy  to  NMFS  prior  to 
publication  of  the  Solicitation  for 
Applications  in  the  Federal  Register. 
Specifically,  we  requested  comments  on 
several  areas  of  the  plan  including: 
eligibility  criteria  for  grant  applicants, 
the  grant  review  and  selection  process, 
and  priorities  for  funding. 

We  received  20  separate  comment 
letters  from  12  stranding  network 
participants,  the  Marine  Mamm^ 
Commission,  three  organizations 
representing  constituents  that  include 
stranding  network  participants,  two  new 
network  members,  one  advocacy 
organization,  and  one  researcher    * 
interested  in  network  activities. 
Combining  similar  comments,  we 
received  78  comments  in  total.  The 
comments  and  responses  are  presented 
below  and  are  grouped  topically.  Some 
purely  editorial  comments  have  been 
incorporated  into  this  document  and  are 
not  listed  here. 

General  Comments 

Comment  1 :  A  number  of  commenters 
asked  whether  multiple  applications 
could  be  submitted  by,  or  multiple 
grants  awarded  to,  the  same  network 
member.  Particularly,  commenters 
asked  whether  multiple  grants  could  be 
awarded  for  clearly  separate  projects, 
whether  a  Principal  Investigator  on  a 
grant  could  also  apply  for  funding  on 
another  grant  (as  co-PI),  and  wheQier  a 
network  member  that  had  already 
received  a  grant  could  apply  during  the 
year  for  funds  for  a  catastrophic 
strandings. 


Response:  To  clarify  the  terminology 
used  in  this  docimient:  A  Principal 
Investigator  is  the  lead  organization  and 
person  listed  as  the  technical  contact, 
responsible  for  all  technical  oversight 
and  implementation  of  the  approved 
work  plan  as  delineated  in  the 
Statement  of  Work.  One  Principal 
Investigator  must  be  listed  on  each 
project.  Project  participants  or 
organizations  that  will  have  a  significant 
role  in  conducting  the  project  should  be 
listed  as  Co-investigators.  Organizations 
or  individuals  that  support  the  project, 
for  example,  network  members 
contributing  data  or  materials,  should  be 
referred  to  as  Cooperators  or 
Collaborators. 

There  is  no  limit  on  the  nimiber  of 
applications  that  can  be  submitted  by 
the  same  network  member.  However, 
there  are  insufficient  funds  to  award  a 
grant  to  every  member  of  the  network, 
and  we  cannot  estimate  how  many 
qualified  applicants  will  apply  for 
funds.  In  an  attempt  to  ensure  that  the 
greatest  number  of  network  participants 
receive  assistance  this  year,  during  this 
funding  cycle  we  intend  to  award  no 
more  than  two  grants  responding  to  this 
solicitation  to  any  network  member  and 
their  organization  as  a  Principal 
Investigator.  Researchers  associated 
with  the  network  that  are  not 
independently  authorized  (through  an 
LOA,  109(h),  or  identified  in  the 
Northwest  Contingency  Plan)  will  only 
be  eligible  for  one  grant  under  this 
solicitation.  Multiple  proposals 
submitted  by  any  individual  or 
organization  must  identify  clearly 
different  projects;  (e.g.  one  for  facility 
operations  to  support  rehabilitation 
efforts,  one  for  data  collection),  and 
must  be  successful  in  the  competitive 
process.  Network  members  and 
researchers  may  also  be  identified  as  Co- 
investigators  or  Cooperators  on 
additional  proposals,  and  may  receive 
reimbursement  from  other  successful 
applicants  for  activities  such  as  the 
conduct  of  analyses  for  the  project,  or 
the  collection  of  samples. 
Reimbursement  to  a  cooperating  lab  or 
researcher  that  does  work  for  multiple 
network  members  may  be  identified  on 
multiple  proposals. 

We  intend  to  withhold  up  to  $600,000 
of  the  2001/2002  Prescott  Stranding 
Grant  Program  funds  from  this  grant 
cycle  for  use  for  unexpected  events  such 
as  mass  strandings  or  oil  spill  events, 
that  may  occur  throughout  the  year.  In 
areas  where  mass  strandings  occur 
frequently,  or  where  events  such  as  El 
Nino  can  be  anticipated,  an  application 
in  advance  of  the  event  can  be 
submitted  to  cover  known  costs 
involved  in  preparing  for  a  response  if 


consistent  with  our  listed  priorities. 
Network  members  that  have  received  2 
grants  under  the  competitive  process 
described  in  this  document  will  also  be 
eligible  for  these  in-year  funds  for  a 
catastrophic  event. 

Note  that,  as  described  in  15  CFR 
24.24(a)(3),  contributions  from  the 
applicant  coimted  towards  the  25 
percent  matching  requirement  must  be 
different  for  each  grant  application 
submitted  by  an  applicant;  and  funds 
from  one  Federal  grant  cannot  be  offered 
as  matching  funds  for  another  Federal 
grant. 

Comment  2:  Grants  should  be  made 
available  for  catastrophic  events  as  they 
occur,  or  before  or  after  they  occur. 
Since  they  cannot  be  predicted,  this 
situation  should  be  explicitly  addressed 
within  the  Grants  Program  to  maximize 
the  opportunities  for  funding  or 
reimbursement 

Response:  We  will  accept  applications 
for  unexpected,  large,  stranding  events, 
including  mass  strandings  or  strandings 
caused  by  catastrophic  events  such  as 
oil  spills,  throughout  the  year  and  will 
fund  successful  unsolicited  applications 
from  retained  FY  2002  funds,  if 
appropriated.  Upon  the  occurrence  of  a 
catastrophic  event,  network  participants 
should  immediately  contact  their  NMFS 
Regional  Coordinator  regarding  their 
intent  to  submit  an  unsolicited 
application.  The  same  application 
materials  listed  in  this  document  (see 
Section  III)  must  be  submitted.  The 
application  can  be  considered  outside 
the  competitive  process  if  it  meets  the 
MMHSRP  objectives,  outside  of  the 
goals  listed  in  the  priorities  identified  in 
this  document  (Section  II),  if 
justification  for  a  non-competitive  (sole- 
source)  award  is  established. 

Comment  3:  One  network  participant 
asked  whether  cooperative  applications 
with  a  federal  agency  t:ould  be 
submitted. 

Response:  Federal  agencies  are 
generally  barred  from  accepting  funds 
from  another  source  to  pay 
transportation,  travel,  or  other  expenses 
for  any  Federal  employee  unless 
specifically  authorized  by  law.  The 
Prescott  Stranding  Grant  Program  does 
not  specifically  authorize  the  transfer  of 
funds  to  other  Federal  agencies  for  grant 
projects.  The  statute  also  requires  a  non- 
Federal  matching  requirement  of  25 
percent  of  the  grant  Thus,  for  this  first    , 
funding  cycle,  we  have  made  an 
administrative  decision  based  on 
guidance  from  the  statute  and  associated 
legislative  history  regarding  the 
intended  purpose  of  these  funds  that  the 
agencies  and  employees  within  the 
Department  of  Commerce  (DOC)  and  the 
Department  of  Interior  (DOI)  are  not 
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eligible  to  apply  as  Principal  or  Co 
Investigators  and  cannot  receive 
compensation  from  this  program  beyond 
costs  for  analyses  conducted  as  a 
Cooperator  on  a  project.  Eligible 
network  members  employed  by  other 
Federal  agencies  (with  the  appropriate 
authority  to  receive  Federal  Assistance) 
outside  of  DOI  and  DOC  will  need  prior 
approval  from  their  agency  to  receive 
compensation  and/or  expenses  from  a 
Federal  grant.  Additionally,  network 
participants  can  submit  applications 
with  federal  agencies  listed  as 
Cooperators  on  the  project,  and 
applications  can  include  reimbursement 
to  federal  laboratories  conducting 
analyses  for  the  proposed  project. 

Comment  4:  Two  commenters 
expressed  concerns  regarding  the 
apparent  non-cooperative,  competitive 
nature  of  the  Implementation  Plan  for 
the  Prescott  Stranding  Grant  Program. 
Requiring  that  individual  researchers 
apply  for  funds  with  a  stranding 
organization  as  a  sponsoring 
organization  was  recommended  to 
encourage  cooperation.  Additionally, 
one  commenter  suggests  giving  extra 
weighting  to  proposals  from  multiple 
LOA  holders. 

Response:  Because  funds  are  limited 
and  the  needs  of  the  program  are  not, 
the  Prescott  Grant  Program  is 
competitive.  However,  although  we 
have  limited  the  number  of  awards  that 
can  be  granted  to  particular  applicants 
as  Principal  Investigators  during  this 
grant  cycle,  network  members  and 
collaborating  scientists  can  participate 
on  additional  projects  as  Co- 
investigators  or  Cooperators,  and  can 
receive  reimbursement  from  other 
successful  grant  applicants. 
Additionally,  Principal  Investigators 
that  are  not  traditional  network 
participants  are  required  to  include 
network  members  as  Co-investigators  on 
their  projects.  All  applicants  are 
encouraged  to  reimburse  UOA  holders 
and  other  qualified  Network 
participants  for  tissue  collection,  data 
collection,  or  any  other  efforts  that  will 
be  required  for  the  success  of  the 
project. 

Comment  5:  One  commenter  stated 
that  a  mechanism  should  be  developed 
to  ensure  accountability  for  funded 
projects  through  review  of  completed 
projects  or  consideration  of  past 
performance  for  applicants  awarded 
previous  funding. 

Response:  All  NMFS  grant  programs 
must  be  administered  according  to 
procedures  identified  through  a 
Departmental  Administrative  Order 
(DAO  203-26,  see  http:// 
www.osec.doc.gov/bmi/daos/203- 
26Jitm).  Final  reports  are  required,  and 


internal  checklists  and  procedures  for 
monitoring  grants  including  site  visits, 
will  be  followed.  Although  audits  are 
only  required  if  an  applicant  gets  more 
than  $300,000  in  Federal  funds  per  year, 
all  grant  recipients  must  make  records 
available  for  review  or  audit  if 
requested.  Additionally,  imsatisfactory 
performance  in  prior  or  current  Federal 
awards  will  be  considered  in 
determining  whether  or  not  an 
application  is  eligible  for  funding  this 
year  under  the  Prescott  Stranding  Grant 
Program. 

Comment  6:  A  number  of  individuals 
and  groups  that  commented  indicated 
that  the  constituent  groups  including 
the  organizations  involved  in  existing 
stranding  programs  shotild  have  been 
afforded  a  greater  consiiltative  role  in 
the  development  of  the  Prescott 
Stranding  Grant  Program.  They  were 
concerned  that  there  would  be  no 
formal  public  review  and  comment 
period  for  the  Draft  Implementation 
Plan. 

Response:  The  statute  directed  NMFS 
to  consult  with  the  Marine  Mammal 
Commission,  US  Fish  and  Wildlife 
Service  (USFWS)  and  "a  representative 
from  each  of  the  designated  stranding 
regions,  and  other  individuals  who 
represent  public  and  private 
organizations  that  are  actively  involved 
in  rescue,  rehabilitation,  release, 
scientific  research,  marine  conservation, 
and  forensic  science  regarding  stranded 
marine  mammals';  which  includes 
primarily  stranding  network 
participants.  Given  the  broad 
characteristics  of  the  marine  mammal 
stranding  network  and  further  directives 
to  administer  this  program  in  a  timely 
maimer,  the  selection  of  a  small  group 
of  participants  to  adequately  represent 
the  entire  network  and  associated 
community  was  deemed  insufficient. 
The  Draft  Implementation  Plan  was, 
therefore,  posted  on  our  website,  and 
Network  participants  were  asked  for 
their  input.  Over  20  commenters 
responded  with  extensive  comments; 
including  the  Marine  Mammal 
Commission,  Network  members, 
interested  constituents,  and  constituent 
groups.  All  comments  were  considered, 
resulting  in  many  revisions  to  the 
Program.  Experience  and  feedback 
resulting  from  this  solicitation  may 
further  modify  this  program  in  future 
years. 

Comment  7:  Two  constituent  groups 
commented  that  constituents  shoiild  be 
consulted,  per  Congressional  intent, 
regarding  the  development  of  criteria  for 
and  award  ofgrant  money. 

Response:  Tne  criteria  for  awarding 
grant  money  were  included  in  the  Draft 
Implementation  Plan  section  on 


Screening,  Evaluation  and  Selection 
Procedures:  therefore,  constituents  have 
had  an  opportimity  to  comment  on 
these  criteria  and  some  modifications 
have  been  made.  Further,  technical 
reviews  will  be  conducted  on  all 
complete  and  qualified  applications. 
Reviewers  will  include  network 
participants  and  other  constituents. 
Network  participants  and  constituent 
groups  will  therefore  have  an  active  role 
in  the  award  process  under  the  Prescott 
Stranding  Grant  Program. 

Ckimment  8:  One  commenter  asked  for 
clarification  regarding  whether 
oceanaria  that  do  not  have  an 
Institutional  Animal  Care  and  Use 
Committee  (lACUC)  need  to  form  one  if 
they  are  going  to  conduct  live  animal 
research.  References  on  the  formation  of 
lACUCs  were  requested. 

Response:  Facilities  and  Universities 
involved  in  live  animal  research  are 
required  to  have  an  LACUC,  per  Animal 
Plant  and  Health  Inspection  Service 
(APHIS)  lACUC  requirements. 
Institutions  that  do  not  have  an  lACUC 
do  not  have  to  form  one  for  this  grant 
cycle.  However,  those  institutions  or 
researchers  affiliated  with  Universities 
that  have  a  standing  Committee  have  to 
have  their  Committee's  approval  before 
funds  will  be  obligated  for  projects  that 
require  research  on  live  stranded  marine 
mammals.  The  language  relative  to  this 
issue  has  been  clarified  in  this 
document. 

Note  that,  within  the  next  few  years, 
NMFS  intends  to  require  lACUC 
reviews  for  live  research  conducted  on 
stranded  marine  mammals.  Guidance 
will  be  developed  at  that  time  for  the 
formation  of  lACUCs  for  this  specific 
purpose  on  an  institutional  or  regional 
level.  For  general  information  on 
lACUCs,  see  9  CFR  2.31  for  the  APHIS 
lACUC  requirements,  as  well  as  The 
lACUC  Handbook  edited  by  Jerald 
Sivlerman,  Mark  A.  Suckow,  and 
Sreekant  Murthy  and  published  by  CRC 
Press  in  2000,  or  The  Care  and  Feeding 
of  an  lACUC  edited  by  M.  Lawrence 
Podolsky  and  Victor  S.  Lukas  and 
published  by  CRC  Press  in  1999. 

Any  study  that  requires  collection  of 
animals  trom  the  wild,  invasive 
procedures  beyond  those  generally  used 
to  rehabilitate  and  release  marine 
mammals,  or  retention  of  marine 
mammals  after  rehabilitation  is 
complete,  may  reqtiire  research  or 
enh^cement  permits.  Funds  obligated 
prior  to  permit  issuance  may  not  be 
distributed  until  proper  permits  have 
been  obtained.  For  information  on 
p^mit  requirements  and  applications 
procedures,  contact  the  NMFS  Office  of 
Protected  Resources  (see  CONTACTS)  or 
see  the  following  Web  site:  http:// 
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www.nmfs.noaa.gov/prot_res/PRl/ ' 
Permits/prlpermitsjypes.html. 

Comment  9:  One  commenter 
requested  a  listing  of  the  MMHSRP 
goals  to  provide  guidance  to  prospective 
applicants. 

Response:  These  statutory  goals  are 
listed  in  the  description  of  the  Prescott 
Stranding  Grant  Program  (Section  I.A.  of 
this  document),  and  are  repeated  here: 
to  facilitate  collection  and 
dissemination  of  data,  to  assess  health 
trends  in  marine  mammals,  to  correlate 
health  with  available  data  on  physical, 
chemical,  enviroimiental,  and  biological 
parameters,  and  to  coordinate  effective 
responses  to  unusual  mortality  event. 
Further  information  regarding  the 
MMHSRP  can  be  found  on  our  Web 
page,  at:  http://www.nmfs.noaa.gov/ 
prot_res/PR2/Health_and_Stianding_ 
Response_PTOgram/mmhsrp.htmI. 

Comment  10:  A  commenter  suggested 
that  special  terms  of  reference  used 
throughout  the  Draft  Implementation 
Plan  (out  of  habitat,  level  A  data)  should 
be  defined. 

Response:  We  have  included  in  this 
Notice  clarification  of  such  terms  when 
those  terms  first  appear  in  context 
within  the  doaunent. 

Comment  1 1 :  Two  commenters  noted 
that  the  plan  does  not  provide  funds  for 
species  under  the  jurisdiction  of  the 
USFWS,  such  as  sea  otters,  walrus, 
polar  bears,  and  manatees,  and 
suggested  that  there  should  be  increased 
coordination  of  the  stranding  programs 
under  the  two  agencies'  jurisdictions. 

Response:  NMFS  and  USFWS  were 
given  separate  authorizing  language  in 
the  Marine  Mammal  Rescue  Assistance 
Act  of  2000  (Act)  which  established  the 
Prescott  Stranding  Grant  Program. 
NMFS  received  no  comments  from  the 
USFWS  during  the  comment  period, 
however,  NMFS  consulted  with  USFWS 
on  the  implementation  of  this  program 
prior  to  finalizing  this  Federal  Register 
notice. 

The  MMHSRP  has  been  a 
collaborative  effort  between  USFWS  and 
NMFS,  and  we  will  continue  that 
collaboration  with  the  implementation 
of  the  Prescott  Stranding  Grant  Program. 

Comment  12:  One  commenter  was 
concerned  that  the  short  time  allotted 
for  review  and  incorporation  of 
comments  in  our  initial  timeline 
precluded  meaningful  revisions  based 
on  comments  received  from  stranding 
network  organizations. 

Response:  This  document  reflects 
many  changes  resulting  from  the  large 
number  of  comments  received.  Indeed 
review  of  the  comments,  revisions,  and 
preparation  of  responses  were  partially 
responsible  for  the  delay  in  publication 
of  this  document.  All  comments  were 


considered  and  we  made  revisions  that 
we  determined  were  appropriate  based 
on  consideration  of  the  comments. 

Eligibility 

Comment  13:  A  number  of 
commenters  indicated  that  the  listed 
eligibility  criteria  are  too  broad  and  will 
invite  applications  from  people  only 
remotely  associated  with  the  Stranding 
Network,  diluting  the  intention  of  the 
Grant  Program  to  assist  or  reimbiuse  the 
active  network  participants  that  have 
been  volunteering  without  Federal 
support.  Some  suggested  limiting 
eligibility  to  Letter  of  Agreement  (LOA) 
holders,  to  LOA  holders  with 
established  records  in  the  recovery  and 
rehabilitation  of  marine  mammals,  or  to 
independent  researchers  sponsored  by 
LOA  holders. 

Response:  Limiting  the  Prescott 
Stranding  Grant  Program  only  to 
organizations  and  individuals  holding 
Letters  of  Agreement  will  exclude  a 
large  number  of  active  Network 
participants.  In  the  Northwest  Region 
particularly,  there  are  nimierous 
participants  that  conduct  significant 
stranding  response  activities  for  state  or 
local  authorities,  or  as  requested  by  the 
NMFS  Regional  Administrator.  Some  of 
these  participants  are  authorized 
through  section  109(h)  of  the  Marine 
Mammal  Protection  Act.  Additionally, 
the  Network  in  most  regions  includes 
participants  designated  by  LOA  holders 
to  respond  to  strandings  and  in  some 
cases  assist  in  rehabilitation.  These 
participants  .include  cooperating 
scientific  investigators,  institutions,  and 
volunteer  organizations.  In  some  areas, 
designated  participants  may  play  a  more 
active  role  in  day-to-day  response  to 
strandings  than  the  LOA  holders. 

LOA  holders  retain  the  ultimate 
responsibility  for  activities  conducted 
under  their  authority.  Therefore, 
generally,  they  restrict  designation  to 
individuals  that  meet  appropriate 
qualifications.  Additionally,  a  list  of 
these  designees  must  be  submitted  to 
NMFS.  By  granting  designation,  the 
LOA  holders  are  responsible  for 
ensuring  that  volunteers  and 
cooperating  investigators  under  their 
authority  are  Network  participants  in 
good  standing.  However,  we  recognize 
diat  the  list  may  include  new  volimteers 
that  require  training,  or  participants  that 
are  restricted  in  response  capabilities 
and  authority. 

The  eligibility  criteria  have  been 
amended  to  some  extent:  however,  to 
include  the  "in  good  standing"  criteria 
for  network  participants  operating 
under  MMPA  section  109(h)  (109(h) 
responders)  or  other  authority,  as  well 
as  to  LOA  holders.  Additionally,  109(h) 


participants  must  be  active  participants, 
that  have  been  involved  in  network 
activities  over  the  past  3  years. 

Another  amendment  to  the  eligibility 
criteria  adds  a  requirement  for  applicant 
scientists  holding  letters  from  Regional 
Administrators  to  collect  specimens 
from  stranded  animals  to  conduct 
research.  These  scientists  may  not  be 
LOA  holders,  109(h)  responders,  or  on 
the  Northwest  Region's  contingency  list. 
These  applicants  must  be  able  to 
demonstrate  participation  in  network 
activities  during  the  past  3  years,  and 
must  include  a  network  member  as  a 
Co-investigator  on  the  project. 

Generally,  the  NMFS  Regional 
Coordinators  are  familiar  with  the  active 
network  participants  within  their 
region,  and  their  screening  will  provide 
some  assurance  that  only  applications 
fit)m  active  and  qualified  network 
participants  and  Collaborators  compete 
for  these  limited  grants. 

Comment  14:  Allowances  should  be 
made  for  applications  from 
inexperienced  applicants  if  they  seek 
and  receive  the  appropriate  permits  or 
letters  of  authorization  before  receiving 
grant  awards. 

Response:  Applications  frt>m  new 
network  members,  such  as  individuals 
or  groups  that  have  gotten  authorization 
recently,  will  likely  not  qualify  for 
eligibility  during  this  first  funding  cycle 
unless  those  applicants  have  experience 
as  an  active  Network  participant  (for 
example  as  a  designee  or  109(h) 
responder)  in  good  standing  for  the  past 
3  years.  During  the  development  of  the 
Act,  the  intent  to  provide  financial 
assistance  to  the  active  volunteer 
stranding  network  was  clear.  The  Act's 
stated  intent  is  to  "provide  grants  to 
eligible  stranding  network  participants 
for  the  recovery  or  treatment  of  marine 
mammals,  the  collection  of  data  from 
living  or  dead  stranded  marine 
mammals  for  scientific  research 
regarding  marine  mammal  health,  and 
facility  operation  costs  that  are  directly 
related  to  those  purposes  *  *  *",  and 
further  notes  that  preference  should  be 
given  to"*  *   *  those  facilities  that 
'  have  established  records  for  rescuing  or 
rehabilitating  sick  and  stranded  marine 
mammals".  However,  newcomers  that 
become  active  participants  in  the 
Network  will  have  opportunities  to 
apply  for  funds  in  future  years  if  funds 
are  appropriated. 

Comment  15:  One  commenter 
suggested  that  the  explanation  of  "in 
good  standing"  referring  to  permit 
holders  was  redundant,  since  permit 
holders  should  be  authorized  under 
LOAs  or  other  listed  mechanisms  for 
Network  involvement. 
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Response:  There  are  long  tenn,  active 
Network  members  that  receive  verbal 
requests  from  their  Regional  Office  to 
respond  to  strandings  and  may  hold 
research  permits  but  do  not  hold  LOAs 
(although  NMFS  is  developing 
procedures  to  issue  standardized 
written  LOAs  nationally).  Additionally, 
thisiootnote  applies  to  researchers  or 
Principal  hivestigators  that  are 
authorized  network  participants  but  also 
hold  research  or  public  display  permits. 
These  applicants  may  not  be  eligible  if 
they  are  not  in  compliance  with  their 
permit  conditions  since  lack  of 
compliance  implies  a  potential  inability 
to  responsibly  hilfill  grant  requirements. 

Comment  16:  Two  commenters 
expressed  concerns  about  criteria  listed 
for  "in  good  standing".  Since  LOAs 
have  not  yet  been  standardized,  all 
participants  may  not  be  con^)lying  with 
the  specific  responsibilities  listed.  That 
conunenter  also  felt  that  the  phrase  "in 
a  timely  manner"  in  the  first  sentence 
is  subjective.  Another  commenter  took 
special  exception  to  the  criteria  for 
timely  reporting  of  Level  B  and  C  data 
upon  request  by  NMFS.  Such  reporting 
is  not  a  requirement  of  most  LOAs,  and 
in  some  cases  cannot  be  done  due  to 
conflicting  priorities. 

Response:  The  LOAs  are  currently 
being  redrafted  and  standardized,  in 
part  because  many  of  the  existing 
agreements  were  prepared  before  the 
passage  of  the  Marine  Mammal  Health 
and  Stranding  Response  Act.  Many  of 
the  new  reporting  and  cooperation 
standards  associated  with 
implementation  of  the  MMHSRP  have 
been  passed  on  to  Network  members  as 
written  requests,  but  as  the  commenters 
have  noted,  may  not  be  reflected  in  all 
existing  LOAs.  We  have  modified  these 
requirements  to  note  that,  while 
collection  of  Levels  B  and  C  data  are  not 
mandatory,  timely  reporting  of  these 
data  when  they  are  collected  is 
corxsidered  to  be  an  important  indicator 
of  cooperation  with  NMFS  and  the 
Network.  We  believe  that  network 
participants  that  are  unresponsive  or 
habitually  do  not  cooperate  with  NMFS 
or  other  network  members  are  not 
operating  "in  good  standing",  therefore 
these  criteria  remain  in  the  modified 
description. 

Comment  1 7:  Two  commenters  asked 
why  the  Northwest  Region  appeared  to 
apply  more  restrictive  criteria  for 
eligibility  than  other  regions. 

Response:  The  Northwest  Region 
Stranding  Network  is  composed  of 
cooperating  scientific  investigators  and 
institutions,  volunteer  individuals  and 
organizations,  wildlife  and  fisheries 
agencies,  and  enforcement  agencies.  The 
docuimentation  of  their  participation  as 


members  of  the  Network  was  initially 
provided  in  the  Northwest  Region 
Marine  Mammal  Stranding  Network 
Handbook  in  the  early  1980s.  After 
approximately  15  years  of  cooperative 
effort,  the  participants  that  remained 
active  were  included  in  the  National 
Contingency  Plan  for  Response  to 
Marine  Mammal  Unusual  Mortality 
Events  in  1996.  To  date,  no  LOAs  have 
been  issued  in  the  Northwest  Region  for 
Network  participants  that  are  not 
otherwise  authorized  directly,  pursuant 
to  Section  109(h)  of  the  MMPA  (Federal, 
state,  and  local  authorities),  and  the 
most  recent  formal  documentation  of 
participation,  as  a  cooperating 
organization,  is  the  1996  Contingency 
Plan.  However,  since  1996,  several 
organizations  named  in  the  contingency 
plan  have  resigned  or  otherwise  become 
inactive.  Therefore,  to  identify  those 
participants  that  are  continuing  to 
provide  response  and  data  collection 
services  for  the  Network,  it  became 
necessary  to  include  recent 
participation  as  performance  criterion. 
The  2001/2002  Contingency  Plan  is 
under  review  internally  and  will  be 
available  shortly.  The  new  Plan 
identifies  participants  active  since  1996, 
while  removing  participants  that  are  no 
longer  active.  Once  completed  and 
available,  the  updated  Contingency  Plan 
will  be  used  to  identify  the  Northwest 
Region's  active  Network  participants. 

Comment  18:  One  commenter  asked 
whether  all  applicants  have  to  be 
participants  in  the  MMHSRP  to  be 
eligible  for  the  Prescott  Stranding  Grant 
Program. 

Response:  Yes.  LOA  holders  and  other 
Network  participants  described  as  "in 
good  standing"  and.  therefore,  qualified 
as  applicants  for  the  Stranding  Grant 
Program  are  participating  in  the 
MMHSRP.  The  Marine  Mammal  Health 
and  Stranding  Response  Program, 
described  in  the  Background  section  of 
this  docimient.  was  established  under 
the  1992  Amendments  to  the  MMPA. 
The  legislative  history  of  the  MMHSRP 
indicates  it  was  developed  to  direct  and 
supplement  the  existing  stranding 
network  to  improve  the  Network's 
ability  to  determine  the  reasons  for 
marine  mammal  stranding  events, 
particularly  unusual  events.  Although 
prior  to  the  1992  Amendment,  the 
Secretary  of  Commerce  was  responsible 
for  authorizing  people  to  respond  to 
marine  mammal  strandings,  the 
MMHSRP  provided  the  Secretary  with 
more  explicit  guidance  on 
administration  of  the  Stranding 
Network. 

Comment  19:  Two  commenters 
questioned  the  restriction  of  the 
eligibility  criteria  relating  to  state  and 


local  government  response  to  cetacean 
strandings  without  justification  for 
excluding  pinnipeds. 

Response:  This  restriction  was 
originally  intended  to  reduce  the 
potential  for  local  governments  that 
rarely  or  inconsistently  participate  in 
the  stranding  network  bom  applying  for 
funds  imder  the  Prescott  Stranding 
Grant  Program,  while  allowing  those 
local  agencies  that  are  vital  network 
members  to  participate.  The  criteria  has 
now  been  modified  to  require  MMPA 
109(h)  applicants  to  be  "in  good 
standing"  and  active  in  recent  years, 
allowing  pinniped  response  groups  to 
participate,  if  they  qualify. 

Comment  20:  C5ne  commenter  asked 
whether  researchers  and  organizations 
outside  of  the  US  would  be  eligible  for 
Prescott  Stranding  Grant  Program  funds, 
particularly  for  response  to  mortality 
events  that  may  have  been  caused  by  US 
activities. 

Response:  No.  The  Marine  Mammal 
Rescue  Assistance  Act  and  its  legislative 
history  clearly  indicate  that  the  purpose 
of  this  program  is  to  provide  some 
financial  relief  to  active,  volimteer,  US 
stranding  networii  participants  that  have 
been  absorbing  the  costs  of  response  to 
marine  mammal  strandings.  There  is  no 
provision  in  the  Act  nor  intention 
apparent  in  the  legislative  history,  to 
provide  funds  to  individuals  or 
organizations  that  are  not  part  of  the 
U.S.  stranding  network. 

Comment  21 :  One  commenter 
suggested  that,  while  there  is  some 
merit  to  discouraging  the  development 
of  new  facilities  tibat  may  be  capitalizing 
on  this  new  granting  opportimity,  the 
Prescott  Stranding  Grant  Program  may 
discourage  the  construction  of  new 
facilities  where  they  are  needed. 

Response:  Explicit  authorization 
would  be  required  in  the  Prescott 
Stranding  Grant  Program  to  fund  major 
new  construction  projects.  Additionally, 
Congressional  intent  expressed  in  the 
Act,  its  legislative  history,  and 
subsequent  clarification  bom  authors  of 
the  statute,  indicate  that  the  funds  are 
not  for  new  construction  or  new 
participation.  The  purpose  of  the 
Prescott  Stranding  Grant  Program  is  to 
provide  funds  for  existing  facilities  and 
active  stranding  network  participants.  A 
new  member  of  the  Network,  therefore, 
may  not  be  eligible  to  apply  for  these 
funds  during  this  grant  cycle.  However, 
once  they  have  become  active  network 
participants,  they  may  become  eligible 
in  future  grant  cycles. 

Comment  22:  One  conunenter 
indicated  that  the  Alaska  Native 
exemptions  under  the  MMPA  allowed 
marine  mammal  takes  for  subsistence 
and  for  creating  and  selling  authentic 
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handicrafts  or  clothing,  and  allowed  the 
Secretary  of  Commerce  to  enter  into  a 
cooperative  agreement  with  Alaska 
Native  organizations  to  conserve  marine 
mammals  and  to  provide  co- 
management  of  subsistence  use  by 
Alaska  Natives.  Therefore,  the 
commenter  suggested  that  there  might 
be  active,  trained  Alaskan  Native 
participants  of  the  marine  mammal 
strcmding  program  that  do  not  work 
under  an  LOA.  If  an  LOA  will  be 
necessary  to  qualify  for  funding 
opportunities  under  the  Prescott 
Stranding  Grant  Program,  applicants 
should  be  allowed  to  obtain  authority 
after  the  award  is  granted. 

Response:  The  Alaskan  Native 
exemptions  do  not  include 
authorization  to  respond  to  and  collect 
materials  from  stranded  animals  as  part 
of  a  specific  stranding  response;  e.g.  to 
fulfill  Level  B  and  C  data  collection 
protocols.  Rather,  imder  this  exemption 
they  can  take  marine  mammals  for 
subsistence  or  handicrafts.  Currently,  all 
Alaskan  Natives  that  are  responding  to 
strandings  and  providing  reports  to  the 
Regional  Administrator  are  authorized 
luider  an  LOA  and  are  eligible  for 
funding  under  this  Program.  The  intent 
of  the  ftt)gram  is  to  provide  funds  to  the 
existing  volunteer  network.  Therefore, 
individuals  or  organizations  caimot 
apply  for  the  funds  before  they  are 
participating  in  the  stranding  network. 

Priorities 

Many  comments  were  received  that 
suggested  concerns  regarding  the  intent 
of  the  priority  lists.  To  clarify:  the 
purpose  of  the  priority  list  is  to  guide 
applicants  in  proposal  development  by 
identifying  those  proposals  that  wiU 
best  compete  diu'ing  this  grant  cycle  for 
these  limited  funds,  and  to  provide 
technical  reviewers  with  guidance  for 
their  evaluations.  To  this  end,  each 
region  identified  those  priorities  that 
will  best  ensure  that  the  Prescott 
Stranding  Grant  Program  is  successfully 
implemented  (by  providing  grants  for 
the  recovery  or  treatment  of  marine 
mammals,  the  collection  of  data  from 
living  or  dead  stranded  marine 
mammals  for  scientific  research 
regarding  marine  mammal  health,  and 
facility  operation  costs  that  are  directly 
related  to  those  piu^oses)  in  the  maimer 
that  best  helps  the  regions  achieve  the 
goals  of  the  Marine  Mammal  Health  and 
Stranding  Response  Program.  To  ensure 
that  the  goals  of  the  Prescott  Stranding 
Grant  Program  are  met,  including 
equitable  distribution  of  funds, 
proposals  wUl  be  pooled  by  regional  or 
national  aspect  according  to  which 
priorities  are  addressed  by  the 
applicant.  Proposals  will  then  compete 


for  funds  within  these  pools.  Technical 
reviewers  that  are  applicants  in  one 
pool  may  be  among  the  reviewers  for 
applications  from  another  pool. 

Comment  23:  Commenters  indicated 
that  the  most  critical  funding  areas  are 
for  equipment,  supplies,  and  travel. 
They  suggested  that  the  agency 
appeared  to  be  supplanting  these  critical 
needs  with  agency  policy  preferences, 
and  indicated  that  each  of  these  sets  of 
interests  should  be  addressed  within 
this  program. 

Response:  The  priorities  identified  in 
the  Draft  Implementation  Plan  were 
developed  under  the  categories 
designated  in  the  Act  establishing  the 
Prescott  Stranding  Grant  Program.  We 
agree  that  they  were  selected  to 
successfully  implement  the  Program 
through  the  MMHSRP,  which  was 
established  by  Congress  in  the  1992 
Amendments  to  the  Marine  Mammal 
Protection  Act,  in  part,  to  guide  the 
Agency  on  administration  of  the 
stranding  network.  The  priorities  have 
been  reordered  in  this  document  to 
incorporate  the  operational  cost  projects 
into  the  two  project  categories  identified 
in  the  Act:  rescue  and  rehabilitation, 
and  data  collection.  This  reordering  may 
reduce  concerns  expressed  by  the 
commenters  that  applicants  for  a  grant 
for  operational  costs  will  receive  low   . 
ranking.  Actually,  in  this  first  funding 
cycle,  we  anticipate  that  60  to  70 
percent  of  the  funds  (depending  on  the 
number  of  eligible  and  complete 
applications  and  their  federal  costs)  may 
be  awarded  for  proposals  for  operational 
costs.  Operational  costs  can  include,  for 
example;  salaries,  equipment  for 
rehabilitation  efforts,  food  for 
rehabilitating  animals,  water  testing, 
water  filtration  upgrades,  necropsy 
equipment,  gasoline,  computer 
equipment  to  track  materials  collected 
frt>m  stranded  marine  mammals,  etc. 

Comment  24:  Three  commenters 
indicated  that  the  priorities  appear  to  be 
geared  more  towards  live  marine 
mammal  strandings.  however  the 
majority  of  stranding  activities  relate  to 
dead  marine  mammals.  One  of  the 
commenters  specifically  expressed 
concern  about  this  apparent  bias  in  the 
National  and  Southeast  data  collection 
priorities,  and  pointed  out  that  since 
fewer  than  15  percent  of  all  Southeast 
marine  mammal  strandings  are  live, 
improved  data  collection  efforts  on  all 
dead  stranded  marine  mammals  would 
be  more  cost  effective  than  increasing 
efforts  on  the  live  strandings. 

Response:  Priorities  are  fisted  for  both 
live  and  dead  marine  mammal 
strandings.  No  indication  of  an  Agency 
preference  exists  or  was  intended.  For 
the  Southeast  Region  in  particular,  most 


of  the  data  collection  priorities  listed 
apply  to  improved  data  collection  from 
dead  stranded  marine  mammals. 
Comment  25:  One  commenter 
suggested  that  the  funding  priority  list 
provided  in  the  Draft  Implementation 
Plan  should  be  narrowed  considerably 
to  allow  applicants  to  compete 
successfully  for  funds  for  ongoing 
activities  to  help  defray  the  enormous 
cost  of  recovery  and  rehabilitation  of 
stranded  marine  mammals  rather  than 
focus  on  the  new  or  unmet  research 
needs  of  NMFS. 

Response:  The  priority  list  w*as 
developed  to  provide  guidance  to 
applicants  on  priorities  that  would 
successfully  compete  for  funds  by 
achieving  the  stated  objectives  of  the 
Prescott  Stranding  Grant  Program:  "the 
recovery  or  treatment  of  marine 
manmials,  the  collection  of  data  from 
living  or  dead  stranded  marine 
mammals  for  scientific  research 
regarding  marine  mammal  health,  and 
facility  operation  costs  that  are  directly 
related  to  those  purposes."  We  have 
revised  the  priority  lists  to  fold  the 
priorities  related  to  operational  costs 
into  the  two  categories  of  recovery  or 
treatment,  and  data  collection,  to 
illustrate  the  integral  need  for  funds  for 
operational  costs  that  support  these  two 
objectives. 

Comment  26:  One  commenter 
suggested  that  priorities  should  include 
the  recovery  and  collection  of  tissues 
(including  equipment  costs)  from 
individual  stranding  events  to  establish 
a  database  of  baseline  information  to 
compare  against  anomalous  events. 

Response:  This  recommendation  is 
consistent  with  listed  National 
Priorities,  including  participation  in  the 
National  Marine  Mammal  Tissue/Serum 
Bank  and  establishing  health  reference 
data  on  species  subject  to  unusual  and 
mass  strandings. 

Comment  27:  One  commenter 
suggested  that  long-term  (5-15  years) 
archival  of  tissues  already  takes  place  in 
a  few  stranding  organizations  and  those 
should  receive  priority  for  data 
analyses. 

Response:  A  proposal  to  conduct  a 
collaborative,  retrospective  effort  to 
analyze  archived  samples  held  by 
network  participants  would  be 
consistent  with  a  number  of  the  listed 
priorities.  Anyone  interested  in  using 
tissues  archived  in  the  National  Marine 
Mammal  Tissue  Bank  should  follow  the 
tissue  access  policy  published  in  the 
1994  Marine  Mammal  Health  and 
Stranding  Response  Program:  Program 
Development  Plan.  This  report  can  be 
foimd  on  NMFS  Office  of  Protected 
Resources  Reading  Room  Web  page,  at 
www.nmfs.noaa.gov/prot_res/ 
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readingrm/MMHealth/mmhecdth.pdf, 
and  the  access  policy  can  be  found  on 
pages  33  to  35.  Alternatively,  please 
contact  the  Office  of  Protected 
Resources  (see  CONTACT  infonnation) 
for  a  hard  copy.  Note  that  a  new  access 
policy  is  currently  under  review  in 
NOAA  and  is  anticipated  some  time  in 
the  next  year,  after  grants  have  been 
awarded  in  this  grant  cycle. 

Ck)mment  28:  m  addition  to  the 
several  health-related  priorities  outlined 
in  the  Draft  Implementation  Plan,  one 
commenter  believes  it  would  be 
appropriate  to  also  consider  research 
projects  dealing  with  basic  aspects  of 
life  history  [e.g.,  age,  growth  and 
reproduction)  and  ecology  (e.g.,  feeding) 
of  marine  mammals,  particularly  those 
of  the  special  concern  (listed  in  B.2). 

Response:  Both  the  Act  establishing 
the  Prescott  Stranding  Grant  Program, 
and  the  MMHSRP,  prioritize  research 
related  to  the  health  of  marine  mammal 
populations.  Projects  that  collect  life 
history  information  could  be  consistent 
with  these  statutory  priorities  if  they  are 
conducted  to  identify  health  trends  or 
establish  and  interpret  health  reference 
data. 

Comment  29:  For  species  of  concern, 
pooling  of  samples  and  research  efforts 
should  be  encouraged  to  enable 
investigators  to  properly  address 
ecological  questions  and  health  issues 
with  an  appropriate  niimber  of  samples. 
Data  and  samples  from  Kogia,  for 
example,  exist  in  various  locations 
which,  if  properly  analyzed  could 
provide  information  on  diet, 
reproductive  biology,  and  aging  that 
would  be  crucial  for  successful 
rehabilitation  and  release  of  live- 
stranded  animals. 

Response:  A  collaborative  project 
such  as  the  one  proposed  could  be 
competitive,  and  addresses  the  national 
priorities  to  identify  health  trends  and 
establish  health  reference  data. 

Comment  30:  Priority  should  be  given 
also  to  rescue  and  rehabilitation  of 
endangered  and  threatened  species. 

Response:  Although  stranmngs  of 
listed  species  are  relatively  rare,  these 
strandings  usually  do  receive  elevated 
response  efforts.  Because  it  is 
impractical  to  plan  and  maintain 
preparedness  for  rare  events,  we  believe 
that  establishment  of  a  Network  that 
effectively  responds  to  all  events  may  be 
the  best  way  to  ensure  adequate 
response  to  a  listed  species  stranding. 

Comment  31:  NOAA  fisheries  is 
already  preparing  a  web-based  national 
stranding  database,  and  already  has 
funding  for  right  whale  response,  and 
the  Unusual  Mortalities  Working  Group, 
therefore  these  shoiild  not  be  listed  as 
priorities  for  a  grant. 


Response:  The  right  whale  and 
Unusual  Mortalities  efforts  are  existing 
funded  programs,  and  related  priorities 
have  been  removed  from  the  priority 
list.  However,  the  priority  related  to  a 
national  stranding  database  has  been 
modified  to  reflect  its  intent  to 
encourage  proposals  to  improve 
network  members'  data  collection  and 
input  capabilities — for  example  to  fund 
salary  for  a  data  management  person  for 
data  entry  for  a  network  member,  to 
upgrade  computers,  etc.  The  priority  has 
been  reworded  to  better  identify  this 
intent. 

Comment  32:  A  commenter  suggested 
that  the  National  priority  related  to 
"upgrading  equipment  for  electronic 
access  to  the  national  stranding  database 
*  *  •"  should  be  repeated  as  a 
Southwest  Regional  priority. 

Response:  This  is  not  a  regional 
priority  for  the  funding  year.  However, 
an  applicant  from  the  Southwest  can 
submit  a  proposal  to  upgrade  equipment 
for  this  reason  under  the  National 
Priority.  That  application  wduld  then 
compete  for  funds  within  the  National 
pool  rather  than  the  Regional  pool. 

Comment  33:  Priorities  that  are  listed 
in  multiple  regions  might  be  combined 
as  national  priorities,  i.e.,  public 
education  and  the  development  of  oil- 
spill  responses. 

Response:  Because  proposals  will 
compete  within  regional  or  national 
"pools",  depending  on  the  priorities 
addressed,  we  have  elected  to  keep 
overlapping  priorities  separated.  The 
scope  of  the  project,  along  with  the 
applicant's  statement  regarding  the 
priority  addressed,  will  then  determine 
which  pool  a  proposal  will  compete 
within. 

Coniinent  34:  The  impetus  for  the 
Program  was  to  provide  funds  to  those 
facilities  that  for  years  have  been 
absorbing  the  rising  costs  of  stranding 
response  and  rehabilitation.  This  should 
be  listed  in  the  National  Priority 
sections,  as  the  nimiber  one  priority. 

Response:  We  agree  that  recognition 
of  the  volimteer  stranding  network  was 
the  impetus  for  the  development  of  the 
Prescott  Stranding  Grant  Program. 
However,  the  Marine  Mammal  Rescue 
Assistance  Act's  objectives  do  not 
include  awards  for  historical 
participation,  nor  are  federal  grants  the 
appropriate  mechanism  for 
reimbiirsement  of  funds  for  prior  year 
efforts.  While  reimbursing  Network 
participants  for  past  efforts  is  not  listed 
.  as  a  priority  for  implementation  of  this 
Program,  eligibility  to  compete  for  funds 
under  this  Program  is  based  in  large 
measure  on  past  and  continuing 
participation  as  an  active  Networic 
member. 


Comment  35:  Priorities  seem  to 
impose  the  specter  of  additional  work 
(research  proposal  to  obtain  grant  funds) 
on  long-time  volunteer  stranding 
network  participants  struggling  to  fund 
current  operations  related  to  their 
already  significant  responsibilities. 
Response:  The  Prescott  Stranding 
Grant  Program  is  obviously  not 
mandatory  and  is  not  intended  to  place 
additional  requirements  on  network 
participants.  The  competitive 
application  process  is  required  by  the 
Department  of  Commerce  Federal 
Assistance  funding  policies.  Note, 
though,  that  operations  costs  will  be 
funded  with  a  successful  grant 
application,  therefore  network 
participants  can  receive  funds  for 
operational  costs  for  the  upcoming  year. 

Comment  36:  There  are  no  regional 
priorities  to  fund  people  and  equipment 
to  help  network  participants.  The  1-year 
term  precludes  continued  help  in 
offsetting  additional  staff  costs. 
Applicants  and  reviewers  should  have 
broader  discretion  and  more  flexibility 
regarding  how  to  apply  the  priorities. 

Response:  Operational  costs  are  a 
national  priority  and  all  of  the  regions 
list  priorities  that  encompass  equipment 
and  salaries,  though  these  may  be 
identified  by  phrases  such  as  "enhance 
operations".  The  Prescott  Stranding 
Grant  Program  relies  on  aimual 
appropriations,  therefore  we  cannot 
provide  assurances  during  this  first 
funding  cycle  regarding  the  availability 
of  funds  in  the  future.  We  have  revised 
and  reordered  these  priorities  to  provide 
applicants  with  specific  guidance,  while 
allowing  reviewers  some  discretion  in 
assessing  competitive  applications. 

Comment  37:  A  commenter  suggested 
that  priorities  for  methods  or  equipment 
shoidd  identify  the  conservation  or 
management  ptirpose. 

Response:  m  this  Request  For 
Proposals,  we  have  folded  operational 
cost  priorities  into  the  two  categories  of 
"Recovery,  Treatment  and  Release";  and 
"Data  Collection".  Applicants  for 
operational  costs  are  directed  to  identify 
how  those  costs  meet  the  needs 
identified  under  these  priorities.  For 
example,  a  proposal  for  funds  to  cover 
veterinary  costs,  animal  food,  pool 
filtration  devices,  and  water  quality 
tests  should  b'e  justified  by  identifying 
how  these  costs  relate  to  needs  for 
treatment  and  recovery  of  the  types  and 
numbers  of  strandings  anticipated  for:a 
particular  facility.  Alternatively,  a 
proposal  for  necropsy  equipment, 
vehicle  costs,  salary  for  a  stranding 
technician,  costs  of  serological  analyses; 
and  equipment  upgrades  to  allow  access 
and  data  entry  capabilities  for  the 
national  stranding  database  would  be 
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justified  imder  the  Data  Collection 
objective. 

Comment  38:  A  commenter  suggested 
that,  in  addition  to  the  basic  needs  that 
should  be  funded  by  the  Prescott 
Stranding  Grant  Program,  substantial 
funds  should  also  be  provided  to  study 
the  siirvival  rates  and  ecological  role  of 
rehabilitated  individuals  once  they  are 
released. 

Response:  Monitoring  the  survival  of 
released  animals  is  listed  as  a  National, 
Northeast  (imder  their  data  collection 
priorities  in  the  Draft  Implementation 
Plan)  and  Alaska  Region  priority.  While 
important,  this  is  not  considered  a  high 
priority  for  the  upcoming  year  by  the 
other  regions. 

Comment  39:  One  commenter  asked 
for  clarification  regarding  the  lack  of 
Northwest  Regional  priorities  for 
recovery  and  treatment  of  marine 
mammals. 

Response:  Although  the  Northwest 
Region  did  not  list  priorities  under  the 
"Recovery  and  Treatment"  category  in 
the  Draft  Implementation  Plan,  their 
."Facility  Operations  Costs"  priority  list 
included  enhancement  of  facilities  and 
network  operations  related  to  handling 
and  treating  sick  and  injured  marine 
mammals.  In  this  document  these 
priorities  have  now  been  folded  into  the 
"Recovery,  and  Treatment"  category. 

Comment  40:  Under  the  "recovery 
and  treatment"  priorities  list,  one 
commenter  suggests  that  the  Northeast 
Region  should  add  the  formation  of  a 
committee  or  working  group  to  review 
and  reconunend  response  to  out  of 
habitat  situations. 

Response:  Currently,  the  NMFS 
National  Coordinator  consults  with 
existing  working  groups,  siich  as  the 
Unusu^  Mortalities  Working  Group,  the 
Pinniped  or  Cetacean  Release  Criteria 
consultants,  or  ad  hoc  groups  that 
include  experts  on  the  species  of 
concern,  to  develop  proper  response  to 
out-of-habitat  events.  Funds  for 
response,  when  necessary,  have 
generally  come  from  existing  sources  of 
money.  Rather  than  requesting  a 
proposal  through  the  F^scott  Stranding 
Grant  Program  for  the  formation  of  a 
regional  committee,  the  National 
Coordinator  will  take  the  lead  in 
formalizing  this  process  if  it  becomes 
necessary. 

Comment  41:  A  commenter  suggested 
that  the  NMFS  Ndrtheast  Regional 
priority  related  to  outreach  efforts  in 
areas  where  himians  and  protected 
species  overlap  should  not  identify 
specific  areas  since  there  are  many  areas 
of  concern,  and  should  focus  primarily 
on  reducing  effects  on  the  population, 
versus  reducing  the  subsequent  need  for 
rehabilitation. 


Response:  The  Region  intended  that 
this  priority  invite  proposals  to  reduce 
injuries  currently  caused  by  the  effects 
of  human  interactions  with  marine 
mammals  on  or  near  breeding  grounds, 
and  particularly  at  rookeries.  Reducing 
the  need  for  rehabilitation  is  an 
appropriate  primary  goal  under  the 
priority  category  of  "Recovery, 
Treatment  or  Release",  but  since  the 
priority  is  not  intended  to  be  site- 
specific,  rookery  names  are  no  longer 
listed.  We  agree  that  the  overall  goal 
should  include  reduction  of  the  effects 
of  human  interactions  on  the  health  of 
marine  mammal  populations  due  to,  for 
example,  habitat  loss  or  transmission  of 
disease  and  nuisance  behaviors  from 
facilities  to  the  wild. 

Comment  42:  One  commenter 
suggested  that  we  add  Erysipelothrix 
rhusiopathiae  to  the  list  of  priority 
diseases  to  be  investigated  in  2001- 
2002. 

flesponse:  The  FY  2002  Conference 
Report  (House  Report  107-278)  provides 
$150,000  for  Ery'sipelotbrix 
rhusiopathiae  this  fiscal  year.  Due  to 
this  special  appropriation,  we  believe  E. 
rhusiopathiae  does  not  have  to  be 
included  in  the  priorities  for  the 
Prescott  Stranding  Grant  Program  this 
year. 

Comment  43:  One  commenter  asked 
that  priority  be  given  to  applications  for 
data  collection  grants  from  smaller 
facilities  in  all  regions,  and  another  one 
asked  that  priority  be  given  to  smaller 
facilities  for  stranding  response  and  live 
animal  treatment. 

Response:  There  is  no  indication  of 
Congressional  intent  to  constrict  the 
ability  for  all  network  participants  to 
compete  equally  for  these  funds,  nor 
was  it  identified  as  a  priority  by  all 
regions.  However,  the  Southwest  Region 
has  determined  that  for  thefr  Region, 
applicants  bom  smaller  fecilities  will 
receive  priority  for  stranding  response 
and  live  animal  treatment. 

Comment  44:  A  commenter  suggested 
that  the  Southwest  Region's  priority 
identified  as  "conducting  complete 
necropsies  on  dead  California  sea  lions 
to  determine  the  incidence  of  hvunan 
interactions  such  as  gunshot"  be 
changed  to  "conducting  complete 
necropsies,  including  histopathology  on 
all  marine  mammals  that  die  or  are 
euthanized  in  marine  mammal 
rehabilitation  centers  to  determine 
cause  of  death  or  euthanasia'. 

Response:  The  suggested  modification 
is  actually  quite  different  frtim  the 
stated  priority.  Dming  this  funding 
cycle,  providing  funds  for  necropsies  on 
animals  that  die  during  rehabilitation 
efforts  is  not  a  regional  priority; 
therefore,  this  priority  has  not  been 


added  to  the  Southwest  Region's  list. 
Hpwever,  a  request  for  funds  to  conduct 
ongoing  procedures  such  as  this  one 
could  be  included  in  a  proposal  for 
operational  costs  under  the  Southwest 's 
rescue  and  rehabilitation  priority  to 
enhance  stranding  response  and  live 
animal  treatment  in  smaller  facilities,  if 
necropsies  are  conducted  to  provide 
information  necessary  to  monitor  and 
improve  the  effectiveness  of  treatment 
practices. 

Comment  45:  One  commenter 
suggested  that  network  participants  that 
collect  tissues  and  data  be  compensated 
for  their  efforts,  rather  than  restricting 
compensation  to  those  that  are 
conducting  analyses  or  research  with 
the  data  or  tissues. 

Response:  Applicants  for  projects  that 
require  input  from  other  network 
participants  are  asked  to  include 
reimbursement  costs  to  the  LOA  holder 
or  Network  member  collecting  materials 
from  stranded  marine  manmials,  and  to 
include  those  network  participants  as 
Cooperators  on  their  proposal. 

Comment  46:  A  number  of 
commenters  stated  that  this  program 
should  not  fund  a  national  stranding 
workshop. 

Response:  This  priority  has  been 
removed  from  the  list  because  it  was  too 
similar  to  a  prociu«ment,  which  is  an 
inappropriate  application  of  this  grant 
program. 

Comment  47:  A  commenter  suggested 
that  protocol  for  response  to  individual 
live  strandings  and  criteria  for 
rehabilitation  candidates  should  be 
developed  to  provide  facilities  with 
guidance  regarding  basic  indicators  of 
animals  that  can  be  successfully 
rehabilitated. 

Response:  Rehabilitation  and  release 
criteria,  cuirrently  imder  development 
by  the  MMHSRP  National  Program  staff, 
will  address  this  need  to  some  extent.  In 
the  interim,  the  NMFS  National  and 
Regional  coordinators  often  call  on  an 
ad-hoc  group  of  experts  for  advice  on 
live  stranding  response.  If  further 
guidance  is  deemed  necessary  after 
release  criteria  are  finalized,  NMFS  will 
establish  another  group  of  consultants  to 
further  develop  a  beach-triage  protocol, 
such  as  that  identified  by  the 
commenter.  Funds  irom  the  Prescott 
Stranding  Grant  Program  will  not  be 
needed  to  support  this  effort. 

Comment  48:  One  commenter 
suggested  that  a  priority  to  "achieve 
consistent  Level  A  data  collection  and 
encourage  Level  B  and  Level  C  data 
collection  for  dead  strandings  whenever 
possible  along  all  U.S.  coasts"  be  added 
to  the  list  of  priorities  in  each  region. 

Response:  This  priority  was  added  to 
the  National  Data  Collection  priorities. 
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and  related  regional  priorities  have  been 
amended,  to  reflect  this  goal  of  the 
MMHSRP. 

Comment  49:  The  Northeast  Region 
priorities  should  include  one  similar  to 
the  first  priority  on  the  Southeast 
Regional  list  regarding  enhanced 
collection  and  evaluation  of  human 
interaction  evidence  from  stranded 
marine  manmials. 

Response:  This  priority  has  been 
added  to  the  list  of  the  priorities  for  the 
Northeast  Region.  Costs  for  training 
network  members  to  detect  and 
document  human  interaction  evidence 
are  requested  for  inclusion  in  the 
proposed  budget. 

Conmient  50:  One  commoiter 
suggested  that  expansion  of  this  grant 
program  to  include  sea  turdes  would  be 
usefril. 

Response:  The  Prescott  Stranding 
Grant  Program  was  instituted  as  an 
amendment  to  the  MMPA,  and  does  not 
cover  sea  turtle  stranding  response. 

Comment  51 :  One  commemter  asked 
for  an  explanation  of  "cooperative 
projects  *  *  *  to  achieve  Marine 
Mammal  Health  and  Stranding 
Response  objectives"  as  listed  in  the 
Northeast  Regional  priority  1. 

Response:  Marine  mammal  strandings 
are  a  valuable  source  of  information  and 
material  for  studies  that  support  the 
MMHSRP  goals,  particularly  when 
response  includes  in-depth  necropsies 
and  data  or  tissue  collection.  The  value 
of  each  stranding  event,  particularly  of 
fresh  dead  animals,  can  be  maximized 
by  reaching  out  to  experts  from  a  variety 
of  backgrounds.  With  this  priority,  the 
Northeast  Region  is  encouraging 
network  members  to  submit  proposals 
to  conduct  studies  supporting  MMHSRP 
goals  through  partnerships  with  a 
variety  of  experts,  including  some  that 
may  not  be  within  the  current  network. 

Comment  52:  One  commenter  asked 
that  we  mention  something  directly 
related  to  necropsy  sample  archive/ 
storage  in  the  priority  regarding  archival 
of  samples. 

Response:  Numerous  published 
protocols  exist  regarding  appropriate 
sampling  methods  for  real-time  analyses 
or  for  archival  of  samples  for  specific 
research  purposes  (genetic  studies, 
development  of  health  reference  data, 
health  trend  monitoring,  etc.).  For 
example,  sampling  protocols  are 
included  in  two  publications  posted  on 
the  NMFS  Protected  Resources  Web  site, 

at:  http://www.ninfs.noaa.gov/prot res/ 

readingnn/Pmtocols/pinnipednecro.pdf 
and,  http://www.nmfs.noaa.gov/ 
prot_res/Teadinmn/NIST4529.pdf 

Comment  53:  One  commenter 
su^ested  that  the  development  of 
greater  capacity  in  existii^ 


rehabilitation  facilities  should  be  added 
to  the  priority  for  facility  renovations  in 
the  Northeast  Region. 

Response:  The  priority  for  the 
Northeast  Region  has  been  broadened  to 
"Renovating  rehabilitation  space  for 
marine  mammals,  to  include  expansion 
of  holding  capabilities  within  existing 
facilities."  This  priority  includes  facility 
improvements,  as  well  as  renovations 
that  result  in  greater  capacity,  such  as 
the  addition,  repair,  or  replacement  of 
pools.  The  intent  of  the  Prescott 
Stranding  Grant  Program,  however,  is 
not  to  fund  the  construction  of  entirely 
new  facilities. 

Comment  54:  One  commenter 
identified  a  study  of  the  pox  virus  in 
seals  and  its  effect  on  both  survivability 
and  releasability  of  these  animals  as  a 
priority  for  the  Northeast  Region. 

Response:  Seal  pox  is  an  emerging- 
problem  in  the  Northeast  Region, 
particularly  with  the  recent  increase  in 
ice  seal  strandings.  Although  this  is  not 
one  of  the  priority  diseases  for  this 
funding  cycle,  a  proposal  to  study  this 
problem  could  be  submitted  imder  the 
national  priority  to  evaluate  the 
incidence  and  impacts  of  marine 
manunals  diseases,  which  has  been 
expanded  to  include  diseases  that  effect 
siuvival  of  marine  mammals.  Note  that 
a  study  that  requires  collection  of 
animals  from  the  wild  or  invasive 
procedures  beyond  those  generally  used 
to  rehabilitate  and  release  marine 
mammals  may  require  research  or 
enhancement  permits.  Fimds  obligated 
prior  to  permit  issuance  may  not  be 
distributed  until  proper  permits  are  in 
place.  Information  on  permit 
requirements  and  applications 
procedures  can  be  found  at:  http:// 

www.nmfs.noaa  .gov/prqt res/PRl  / 

Permits/prlpermits types.html. 

Comment  55:  One  commenter 
indicated  that  priorities  in  the  Northeast 
Region,  and  perhaps  nationally,  should 
include  a  study  on  the  survivability  of 
marine  manmials  that  have  been 
released  after  treatment  for  severe  Itmg 
worm  infections. 

Response:  Monitoring  of  released 
animals  to  evaluate  success  is  a 
National,  Northeast,  and  Alaska  priority. 
Additionally,  although  a  study  of  the 
effects  of  lungworm  infections  on 
survival  of  released  marine  mammals 
has  not  been  listed  as  a  specific  priority 
disease  for  this  funding  cycle,  a 
proposal  to  study  this  problem  coidd  be 
submitted  under  the  expanded  National 
priority  to  evaluate  the  incidence  and    ' 
impacts  of  diseases  and  conditions  that 
affect  survival  of  marine  mammals.  Note 
that  a  study  that  requires  procedures 
beyond  those  generally  used  to 
rehabilitate  and  release  marine 


manunals,  such  as  measiuements  of 
dive  profiles  of  recovering  or 
rehabilitated  animals,  may  require 
research  or  enhancement  permits. 
Funds  obligated  prior  to  permit  issuance 
may  not  be  distributed  until  proper 
permits  are  in  place.  For  information  on 
permit  requirements  and  applications 
procedures,  call  the  NMFS  Office  of 
Protected  Resources  (see  CONTACTS)  or 
view  the  following  Web  site:  http:// 
www.nmfs.noaa.gov/_res/PRl/Permits/  _ 

prlpermits types.html. 

Comment  56:  One  commenter 
suggested  that  establishing  a  native 
liaison  in  Alaska  should  be  a  priority  to 
effectively  bridge  and  conduct  outreach 
between  the  stranding  network  and  the 
many  different  cultures  found  along 
coastal  Alaska,  and  to  conduct  outreach 
and  increase  awareness  of  and  response 
to  strandings. 

Response:  A  proposal  bom  a  network 
member,  or  a  group  of  network 
members,  to  establish  this  type  of 
position  could  address  the  Alaska 
Region's  priority  to  enhance  stranding 
response  throughout  the  state. 

Comment  57:  One  commenter 
suggested  that  funds  are  needed  to 
facilitate  response  to  strandings  in 
remote  areas  in  Alaska  due  to  the  high 
cost  for  gasoline  and  other  commodities 
in  these  areas. 

Response:  The  priorities  have  been 
revised  and  re-grouped  in  this  Request 
For  Proposals.  Under  these  revisions,  a 
successful  proposal  for  these  funds 
could  be  submitted  as  operational  costs 
imder  Alaska's  priority  to  enhance 
stranding  response  in  rural  areas. 
Comment  58:  One  commenter 
suggested  that,  if  possible,  samples 
should  be  collected  from  stranded 
marine  mammals  along  the  Alaska 
coastline  for  potential  genetic  analysis, 
contaminant  analysis,  parasite, 
pathology,  and  other  studies. 

Response:  The  Alaska  Region's 
priority  to  improve  level  A  data 
collection  has  been  amended  to 
encourage  Level  B  and  C  data  collection. 
A  successful  proposal  that  would  result 
in  increased  sample  collection  following 
appropriate  protocols  would  address 
this  priority. 

Comment  59;-One  conmienter 
strongly  supported  the  need  to  expand 
and  support  an  "infrastructure"  for  a 
better  stranding  response  in  Hawaii,  and 
suggested  that  this  should  be  among  the 
hi^est  priorities  for  the  Region. 

Response:  The  priorities  are  not 
ranked,  rather  all  of  those  listed  for  this 
grant  cycle  are  high  priority  for  each  of 
the  Regions.  Note  that  this  priority  has 
been  revised  to  reflect  the  need  to 
promote  collaboration  among  network 
membeiis  in  Hawaii. 
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Comment  60:  Two  commenters 
supported  an  addition  to  the  Northeast 
Region's  priority  to  enhance  necropsy 
facilities,  as  well  as  other  equipment 
and  enhancements  to  improve  level  B 
and  C  data  collection  and  scientific 
research. 

Response:  A  priority  has  been  added 
to  the  Northeast  Region's  list  to 
"Enhance  necropsy  facilities  and  other 
improvements  to  achieve  consistent 
Level  A  data  collection  and  encourage 
Level  B  and  Level  C  data  collection  for 
dead  strandings  whenever  possible." 

Comment  61 :  One  commenter 
suggested  that  it  was  very  important  to 
improve  the  necropsy  techniques  of  the 
stranding  program  in  the  Northeast 
Region. 

Response:  An  application  to  develop 
training  materials,  acquire,  or  conduct 
necropsy  training  throughout  the 
Northeast  Region  could  be  successfully 
submitted  under  the  priority  to 
encourage  level  B  and  C  data  collection. 
Travel  funds  for  network  participants 
should  be  included  in  the  application, 
if  possible. 

Comment  62:  One  commenter 
indicated  that  the  Southwest  Region's 
priorities  did  not  include  facility 
operations  costs,  whicfr  should  be 
explained. 

Response:  The  Southwest  and 
Southeast  Regional  operational 
priorities  were  mistakenly  combined  in 
the  Draft  Implementation  Plan.  The 
Southwest  included  5  operational 
priorities,  now  folded  into  their  Rescue 
and  Rehabilitate  priority  list  in  this 
document. 

Funding 

Comment  63:  One  commenter  asked 
whether  NOAA/NMFS  will  consider 
partial  funding  for  acceptable  projects  if 
more  proposals  meet  funding  criteria 
than  money  is  available. 

Response:  Following  the  NOAA 
Grants  process,  after  a  project  has 
successfully  competed  and  been 
selected  for  fundhig,  pre-award 
negotiations  occur  between  the 
applicant  and  NOAA/NMFS 
representatives.  This  process  can 
include  agreements  to  partially  fund 
projects  that  otherwise  fall  below  the 
available  funding  level. 

Comment  64:  A  number  of 
commenters  indicated  that  the  Federal 
share  of  the  grant  is  supposed  to  be 
$100,000,  with  an  additional  25  percent 
for  non-federal  matching  funds. 

Response:  We  originally  interpreted 
the  Marine  Mammal  Rescue  Assistance 
Act's  language  limiting  the  grant  to 
$100,000  to  be  consistent  with  general 
grant  principles  that  define  a  grant  as 
including  both  the  Federal  and  non- 


Federal  share.  However,  after  soliciting 
further  clarification  and  reviewing  the 
legislative  history  of  the  Act,  we  have 
determined  that  there  is  sufficient 
information  to  reveal  Congressional 
intent  to  limit  the  Federal  portion  of  the 
award,  not  the  amount  of  the  grant 
itself,  to  $100,000.  We  have  changed  the 
guidance  in  this  document  to  reflect  this 
new  interpretation;  the  Federal  {75 
percent)  portion  of  the  grant  will  be  up 
to  $100,000  and  the  non-Federal  match 
will  be  a  minimum  of  25  percent  of  the 
total  grant  amount.  For  a  project  for 
which  75  percent  of  the  grant  is  the 
maximimi  $100,000  in  Federal  funds,  a 
minimiun  of  $33,334  in  matching  funds 
(25  percent  of  $133,334)  would  be 
required.  Note  that  proposals  can  be 
submitted  for  projects  costing  more  than 
$133,334,  however  the  Federal  share 
can  be  no  more  than  $100,000. 

Comment  65:  One  commenter  asked 
that  NMFS  clarify  that  the  non-Federal 
match  can  consist  of  in-kind  services. 

Response:  The  cost  sharing  discussion 
in  the  Draft  Implementation  Plan 
specifically  stated  that  cost  share 
requirements  could  be  met  with  in-kind 
contributions  and  included  a  long 
discussion  regarding  in-kind 
contributions.  This  discussion  has  been 
repeated  in  this  document,  and  it  cites 
the  Federal  regulations  regarding  cost 
sharing  requirements. 

Comment  66:  One  commenter  asked 
that  NMFS  explain  the  phrase  ••  •  *  * 
not  required  to  award  any  specific  grant 
or  cooperative  agreement,  nor  are  we 
required  to  obligate  the  entire  amount  of 
funds  provided." 

Response:  This  language  is  standard 
for  Notices  soliciting  applications  for 
discretionary  Federal  assistance  funds. 
The  language  makes  clear  that  the 
Notice  does  not  infer  entitlement  rights 
to  the  funds  to  any  applicant.  The  final 
selection  decisions,  funding  amounts 
and  project  descriptions  will  be  decided 
by  NOAA. 

Comment  67:  Three  commenters 
requested  clarification  or  justification 
for  the  agency's  decision  not  to  fund  any 
multi-year  projects  this  year,  despite  the 
fact  that  many  scientific  research 
projects,  particidarly  those  relating  to 
trends  in  marine  mammal  health,  yield 
more  beneficial  results  over  time. 

Response:  Based  on  the  guidance  we 
have  received  regarding  Congressional 
intent,  we  have  decided  to  implement 
the  Prescott  Stranding  Grant  Program 
diuing  this  first  funding  cycle  in  a 
maimer  that  broadly  distributes  the 
funds  and  that  does  not  foreclose  future 
options  by  obligating  future  funds  that 
may  be  appropriated.  Additionally, 
there  is  no  guarantee  that  future  funds 
will  be  available,  since  they  depend 


upon  annual  appropriations  from 
Congress.  Therefore,  for  this  grant  cycle, 
we  have  decided  not  to  fund  projects 
that  require  funding  obligations  in 
future  years.  As  noted  in  the  Draft 
Implementation  Plan  and  in  this 
document,  we  will  fund  a  project  for  up 
to  3  years  if  the  Federal  share  of  the 
project  does  not  exceed  $100,000  for  the 
entire  duration  of  the  project. 
Additionally,  if  work  will  continue  for 
some  period  after  the  money  is 
obligated,  the  grantee  may  notify  the 
grants  manager  and  request  a  no-cost 
extension  for  pie  grant.  We  will  revisit 
this  policy  for  upcoming  grant  cycles, 
and  foresee  the  possibility  that  multi- 
year  proposals  may  be  accepted  in  the 
future. 

Comment  68:  Two  commenters 
suggested  that  recognition  should  be 
afforded  for  the  applicant's  efforts  to 
value  cost  sharing  portion  of  items, 
including  in  kind  contributions. 

Response:  NMFS  will  follow  the 
Federal  guidelines  regarding 
consideration  of  the  valuation  of  cost 
sharing  proposals,  including  in-kind 
contributions.  These  guidelines  are 
summarized  in  the  Draft 
Implementation  Plan  and  in  this  Notice, 
and  are  detailed  in  the  regulations 
found  at  15  CFR  14.23  and  24.24.  For 
successful  applications,  lingering 
questions  regarding  cost  sharing  can  be 
resolved  during  the  negotiations  that 
follow  selection  of  applications. 

Selection/Review  Process 

Comment  69:  A  number  of 
commenters  asked  how  the  funds  will 
be  equitably  distributed  among  the 
Regions. 

Response:  Applications  will  compete 
regionally;  that  is,  they  will  be 
reviewed,  evaluated,  and  ranked  on  a 
regional  or  national  basis  depending  on 
the  priority  addressed  by  the  applicant. 
As  discussed  in  the  implementation 
plan,  once  an  evaluation  has  been 
conducted.  MMHSRP  staff,  with  input 
from  the  NMFS  Regional  Administrators 
and  Office  Directors,  the  Marine 
Mammal  Commission,  and  the  USFWS, 
will  develop  recommendations  for 
equitable  distribution  of  the  Prescott 
Stranding  Grant  Program  funds  among 
the  NMFS  stranding  regions. 
Justification  for  distribution  will 
consider  recent  strandings  statistics, 
including  the  occurrence  of  episodic 
events  such  as  El  Nino,  as  well  as 
anomalous  stranding  events  and  recent 
unusual  mortality  events.  The  Assistant 
Administrator  for  Fisheries  will  review 
the  recommendations  and  comments  of 
the  review  team  and  ultimately 
determine  the  projects  to  be  funded. 
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The  distribution  formula  chosen  this 
year  may  be  revised  in  future  funding 
cycles.  Qualified  applications  during 
the  year  to  address  unanticipated 
catastrophic  events,  such  as  mass 
strandings,  will  be  funded  non- 
competitively,  likely  on  a  first-come 
first-serve  basis. 

Comment  70:  One  commenter 
indicated  that  the  success  of  the 
proposal  at  addressing  listed  priorities 
did  not  appear  to  be  considered  in  the 
ranking  and  scoring  criteria. 

Response:  The  initial  screening 
process  will  ensiu^  that  only 
applications  that  are  qualified,  which 
include  those  that  address  the  listed 
priorities,  receive  further  review  by 
technical  reviewers.  Additionally,  the 
guidance  to  technical  reviewers 
includes  consideration  of  soundness  of 
project  design,  which  as  described 
include  consideration  of  how  the  project 
achieves  the  goals  of  the  MMHSRP  and 
the  Prescott  Stranding  Grant  Program. 

Comment  71 :  One  commenter 
suggested  that  a  10  percent  criteria  be 
added  to  consider  how  well  the 
proposed  study  builds  collaboration 
and/or  extends  the  capabilities  of  the 
program  or  project. 

Response:  We  recognize  and 
encourage  collaborative  efforts, 
particularly  for  data  collection  projects, 
and  have  included  collaboration  as  a 
factor  to  be  considered  by  technical 
reviewers  when  weighting  experience 
and  qualifications  of  personnel.  In 
future  years,  we  will  consider  adding  a 
weighting  criteria  for  collaboration  such 
as  the  one  suggested 

Comment  72:  One  commenter 
requested  clarification  regarding  two 
aspects  of  scoring,  ranking,  and 
selection  guidance  in  the  draft 
implementation  plan;  noting  that  the 
"acceptable  technical  score"  appeared 
to  be  arbitrary  and  unspecified;  and 
questioning  the  meaning  of  the 
statement  that  awards  may  not  be  made 
to  all  of  the  highest  technically  ranked 
applications.  The  conmienter  suggested 
that  the  applications  should  be  ranked, 
redundant  applications  with  lower 
scores  should  be  removed  from  the  list, 
and  then  all  funds  should  be  distributed 
down  the  ranks  until  funds  are 
depleted. 

Response:  To  ensure  that  Federal 
funds  administered  through  grants 
programs  are  distributed  responsibly, 
we  have  established  a  minimum 
standard  that  must  be  met  for  an 
application  to  be  considered  for 
funding.  Commonly,  only  applications 
for  Federal  funds  that  receive  excellent 
or  very  good  scores  from  peer  reviewers 
are  further  considered  for  funding,  or 
alternatively,  numerical  standards  are 


established  based  upon  the  historical 
scores  emd  rankings  of  applications 
received  during  previous  grant  cycles 
for  a  particular  program.  Because  the 
Prescott  Stranding  Grant  Program  has  no 
previous  grant  cycle  to  draw  upon,  we 
have  selected  a  minimum  standard  of  60 
percent,  similar  to  that  used 
academically  to  denote  a  failing  grade. 
This  60  percent  cut-off  is  identified  in 
the  first  paragraph  of  the  Technical 
Evaluation  section  in  the  Draft 
Implementation  Plan.  Applications  that 
cannot  achieve  a  minimum  score  of  60 
percent  will  not  be  considered  for 
funding  during  this  funding  cycle,  and 
applicants  will  receive  a  sununary  of 
comments  from  the  panel  and  review 
teams. 

The  statement  that  not  all  of  the 
highest  technically  ranked  applications 
may  be  awarded  grants  reflects  standard 
NMFS  grants  language  when  a  selecting 
official  reserves  the  discretion  to  use 
policy  factors  to  make  final  agency 
funding  decisions.  The  Assistant 
Administrator  is  the  Selecting  Official 
for  the  Prescott  Stranding  Grant 
Program,  and  final  selections  are 
essentially  at  his  discretion,  within  the 
constraints  identified  in  this  document. 
In  this  case,  the  Selecting  Official  can 
deviate  bom  panel  ranking 
recommendations,  even  if  an 
application  has  received  a  high  ranking, 
if  he  has  policy  concerns  about  costs, 
need,  geographical  distribution  of 
projects,  duplication  with  other 
federally  funded  projects,  or  equitable 
distribution  of  funds  among  the  regions. 
However,  any  deviations  from  panel 
recommendations  must  be  justified  in 
writing  and  based  on  the  policy  factors 
that  are  identified  in  the  notice. 

Comment  73:  One  commenter 
suggested  that  we  include  a  participant 
from  the  Working  Group  for  Marine 
Mammal  Unusual  Mortality  Events  in 
the  grant  review  and  selection  process 
to  ensiu'e  the  working  group's  concerns 
are  represented. 

Response:  Past  and  present  members 
of  the  Working  Group  will  be  among 
those  asked  to  participate  on  the 
technical  review  panel. 

Comment  74:  One  commenter 
suggested  that  at  least  one  member  of 
the  panel  should  be  an  individual  from 
a  marine  mammal  rehabilitation  center 
in  a  managerial  position  and  intimately 
involved  in  the  day-to-day  activities  of 
animal  care  and  treatment^  and 
suggested  this  should  be  noted  in  our 
discussion  of  the  review  panel  process. 

Response:  Vie  will  be  contacting 
dozens  of  individuals  tmm  varied 
organizations,  including  network 
participants,  rehabilitation  facilities, 
government  managers  and  scientists. 


academics,  and  constituent  groups,  to 
ask  them  to  volimteer  to  participate  as 
technical  reviewers  of  Prescott  Grants 
proposals.  The  total  number  of 
reviewers  that  will  be  selected  depends 
on  the  number  of  volunteers,  the 
number  of  applications  that  come  in, 
and  the  priorities  addressed  on  those 
applications.  At  least  two  panels  will  be 
necessary,  to  divide  west  coast,  east 
coast,  and  headquarters  proposals  into  2 
review  pools.  Reviewers  will  be 
assigned  to  each  panel  in  a  manner  that 
prevents  conflict  of  interest  (for 
example,  applicants  will  not  be  able  to 
review  other  applications  within  their 
competitive  pool),  and  that  applies 
reviewers'  areas  of  expertise 
appropriately.  Given  these  goals,  while 
it  is  likely  that  panelists  will  include 
reviewers  that  are  senior  staff  at 
rehabilitation  facilities,  we  cannot 
require  nor  ensiu«  that  this  will  be  the 
case. 

Coniment  75:  One  commenter 
expressed  concern  that  the  initial 
"regional  review  of  proposals",  rather 
than  the  simultaneous  coordinated 
review  indicated  in  the  law,  could 
unfairly  or  inconsistently  preclude 
meritorious  proposals  bom  the  review 
mandated  by  Congress. 

Response:  NMFS  grant  procedures 
require  an  initial  review  of  proposals  for 
completeness  of  applications,  and  to 
determine  whether  the  minimiim 
program  and  eligibility  requirements  are 
met.  The  initial  review  will  not  include 
determinations  regarding  the  merits  of 
the  proposals  beyond  whether  or  not  the 
proposal  addresses  one  of  the  priorities 
established  for  this  grant  cycle.  Note 
that  in  this  document,  we  have 
increased  the  period  allowed  for 
application  preparation  beyond  that 
forecasted  in  our  original  timeline.  We 
°  encourage  applicants  to  apply  early  so 
that  problems  found  during  these  initial 
reviews,  such  as  incomplete  forms,  can 
be  resolved  prior  to  the  end  of  the 
application  period.  Note  that  we  are 
ujuder  no  obligation  to  do  these  early 
reviews,  however,  and  insufficient  time 
and  resources  may  preclude  our  ability 
to  return  early  proposals  for  completion. 

Comment  76:  One  commenter 
indicated  that  the  screening  and 
evaluation  process  should  closely  track 
the  three  important  activity  areas 
identified  by  Congress  so  as  not  to 
discourage  applications  for  less  lofty  but 
much  needed  existing  stranding  efforts. 

Response:  In  the  Draft 
Implementation  Plan,  the  priorities 
listed  for  the  Prescott  Stranding  Grant 
Program  were  listed  under  the  three 
categories  identffied  by  Congress.  The 
priorities  have  been  revised  in  this 
document  by  folding  the  operational 
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priorities  into  the  rehabilitation  and 
release,  and  data  collection  categories. 
This  reordering,  as  well  as  many  of  the 
responses  to  comments  in  this  section, 
should  more  explicitly  illustrate  our 
interest  in  receiving  proposals  for 
operational  costs,  that  support  ongoing 
stranding  network  efforts.  Our  guidance 
to  technical  reviewers  includes 
weighting  factors  that  favor  proposals 
that  are  consistent  with  these  listed 
priorities. 

Comment  77:  One  commenter 
suggested  that  reviewers  should  be 
made  familiar  with  the  specific 
exemptions  under  the  ^^APA  for  coastal 
Alaska  Natives. 

Response:  We  will  ask  all  technical 
reviewers  to  read  this  document 
completely  prior  to  reviewing 
applications.  The  discussion  of  the 
Alaska  Native  exemptions  in  the 
comments  and  responses  will  provide 
them  with  important  backgroimd  for 
reviewing  Alaskan  proposals. 

Application 

Comment  78:  One  commenter 
indicated  that  the  grant  application 
forms  are  not  well  designed  for  this 
program,  and  included  irrelevant  fields 
and  insufficient  space  to  describe  the 
proposed  project.  A  template  would  be 
useful. 

Response:  The  Federal  grants  process 
requires  submission  of  a  nimiber  of 
forms,  that  are  currently  generic.  Very 
few  specialized  forms  exist  for  specific 
grants  programs,  however,  one  can  be 
developed  for  the  Prescott  Stranding 
Grant  Program.  Once  developed,  the 
form  must  be  reviewed  and  approved  by 
the  Office  of  Management  and  Budget  to 
be  consistent  with  the  Paperwork 
Reduction  Act.  The  development, 
public  review,  and  approval  of  a 
specialized  form  may  take  up  to  2  years. 
Depending  on  the  administrative 
demands  of  implementation  of  the 
Prescott  Stranding  Grant  Program,  we 
will  look  into  modifying  these  forms  in 
the  upcoming  year. 

Section  III  D.  of  this  docimient 
provides  an  outline  for  the  project 
description,  which  can  be  up  to  10 
pages  long  and  is  an  attachment  to  the 
application  form,  not  a  section  of  the 
form. 

Some  assistance  in  filling  out  the 
required  forms  and  in  avoiding  common 
problems  can  be  foiuid  at  the  NOAA 
Grants  homepage,  specifically,  at:  http:/ 
/www.rdc.noaa.gov/grants/index.html. 
We  have  also  posted  an  application^ 
package,  as  well  as  a  mock  application, 
and  questions  and  answers  related  to 
applications  for  the  Prescott  Stranding 
Grant  Program  on  our  Web  site  at:  http:/ 
/www.nn^s.noaa.gov/prot_  res/PR2/ 


Health and Stranding 

Response_Program/Prescott.html. 

Classification 

Prior  notice  and  an  opportunity  for 
public  comments  are  not  required  by  the 
Administrative  Procedure  Act  or  any 
other  law  for  this  notice  concerning 
grants,  benefits,  and  contracts. 

Furthermore,  a  regxilatory  flexibility 
analysis  is  not  required  for  piuposes  of 
the  Regulatory  Flexibility  Act. 

This  action  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

Applications  under  this  program  are 
subject  to  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  any  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
ciuxently  valid  OMB  control  niunber. 

This  document  contains  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA).  The 
>use  of  Standard  Forms  424,  424A,  424B, 
and  SF-LLL  have  been  approved  by 
OMB  under  the  respective  control 
numbers  0348-0043,  0348-:0044,  0348- 
0040,  and  0348-0046. 

Dated:  January  4,  2002. 
William  T.  Hogarth. 
Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 
(FR  Doc.  02-783  Filed  1-11-02:  8:45  am] 
BILUNG  COOE  3510-22-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

p.D.  123101A] 

Marine  Mammals;  RIe  No.  482-1653 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

summary:  Notice  is  hereby  given  that 
James  Gilbert,  Ph.D.,  University  of 
Maine,  Department  of  Wildlife  Ecology, 
210  Nutting  Hall,  Orono,  Maine  04469 
has  been  issued  a  permit  to  take  harbor 
seals  (Phoca  vitulina)  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 


Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)  713-2289;  fax  (301)  713-0376; 

Northeast  Region,  NMFS.  One    . 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978) 281-9200;  fax 
(978)281-9371. 

FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson,  (301)  713- 
2289. 

SUPPLEMENTARY  INFORMATION:  On 
November  14,  2001,  notice  was 
published  in  the  Federal  Register  (66 
FR  57041)  that  a  request  for  a  scientific 
research  permit  to  take  harbor  seals  had 
been  submitted  by  the  above-named 
individual.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

Dated:  Fanuary  4.  2002. 
Trevor  R.  Spradlin, 
Acting  Chief,  Permits.  Conservation  and 
Education  Division.  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-886  Filed  l-U-02:  8:45  am] 

BMUNQ  COOE  3S10-32-S 


DEPARTMENT  OF  DEFENSE 

National  Reconnaissance  Office 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  National  Reconnaissance 

Office,  DOD. 

ACTION:  Notice  to  add  a  system  of 

records. 

summary:  The  National  Reconnaissance 
Office  is  adding  a  system  of  records 
notice  to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974,  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  13,  2002  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  National  Reconnaissance 
Office,  14675  Lee  Road  Chantilly,  VA 
20151-1715. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Freimann  at  (703)  808-5029. 
SUPPLEMENTARY  INFORMATION:  The 
National  Reconnaissance  Office  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 
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The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  28,  2001,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
piusuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals',  dated 
February  8, 1996  (February  20, 1996,  61 
FR  6427). 

Dated:  January  4.  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

QNRO-4 


SrSTEMNAME: 

Freedom  of  Information  Act  and 
Privacy  Act  Files. 

SYSTEM  LOCATKNI:  J 

Management  Services  ahd  Operations, 
Information  Access  and  Release  Center, 
National  Reconnaissance  Office,  14675 
Lee  Road,  Chantilly,  VA  20151-1715. 

CATEGOnES  Of  MOMOUALS  COVERED  BlTTHE 

system: 

The  system  encompasses  all 
individuals  who  submit  Freedom  of 
Information  Act  (FOIA),  ftivacy  Act, 
and  Mandatory  Declassification  Review 
Requests  and  administrative  appeals  to 
the  National  Reconnaissance  Office; 
individuals  whose  requests  and/or 
records  have  been  referred  to  the  NRO 
by  other  agencies;  and  in  some  instances 
includes  attorneys  representing 
individuals  submitting  such  requests 
and  appeals,  individuals  who  are  the 
subjects  of  such  requests  and  appeals, 
and/or  the  NRO  personnel  assigned  to 
handle  such  requests  and  appeals. 

CATEGORIES  Of  RECORDS  M  THE  SYSTEM: 

The  system  consists  of  records  created 
or  compiled  in  response  to  FOIA, 
Privacy  Act,  and  Mandatory 
Declassification  Review  requests  and 
administrative  appeals  and  includes: 
The  original  requests  and  administrative 
appeals;  responses  to  such  requests  and 
administrative  ap{>eals;  all  related 
memoranda,  correspondence,  notes,  and 
other  related  or  supporting 
documentation;  and,  in  some  instances, 
copies  of  requested  records  and  records 
under  administrative  appeal;  and 
documents  submitted  for  pre- 
publication  review.  i 

AtfTNOMTY  fOR  MAMTEMANCE  Of  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations  to  implement  the  provisions 
of  5  U.S.C.  552.  The  Freedom  of 


Information  Act  and  5  U.S.C.  552a,  as 
amended,  The  Privacy  Act  of  1974; 
National  Security  Act  of  1947,  as 
amended,  50  U.S.C.  401  etseq.;  E.O. 
12333;  E.O.  12958;  E.O.  12968. 

PURPOSE(S): 

This  system  is  maintained  for  the 
purpose  of  processing  access  requests 
and  administrative  appeals  under  the 
FOIA,  access  and  amendment  requests 
and  administrative  appeals  imder  the 
Privacy  Act,  and  requests  and 
administrative  appeals  for  Mandatory 
Declassification  Review  imder  the 
applicable  executive  order(s)  governing 
classified  national  security  information; 
for  the  purpose  of  participating  in 
litigation  regarding  agency  action  on 
such  requests  and  appeals;  and  for  the 
purpose  of  assisting  the  NRO  in  carrying 
out  any  other  responsibilities  imder  the 
FOIA,  the  Privacy  Act,  and  applicable 
executive  orders;  and  to  process 
requests  for  pre-publication  review  case 
processing. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  Of  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiues 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
NRO  as  a  routine  use  pursuant  to  5 
U.S.C.  552a{b)(3)  as  follows: 

The  DoD  'Blanket  Routines  Uses' 
published  at  the  beginning  of  the  NRO 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  files  and  automated  information 
system  maintained  in  computers  and 
computer  output  products. 

RETRIEVABIUTY: 

Requester's  name,  request  case 
number  and  subject  keywords. 

SAFEGUARDS: 

Records  are  stored  in  a  secure,  gated 
facility,  guard,  badge,  and  password 
access  protected.  Access  to  and  use  of 
these  records  are  limited  to  the 
Information  Access  and  Release  Center 
staff  whose  official  duties  require  such 
access.  The  electronic  database  files  are 
password  protected;  hardcopy  records 
are  stored  in  a  locked  file  room  with 
restricted  access. 

RETENTKM  AND  DISPOSAL: 

Records  are  temporary,  to  be 
destroyed  when  two  years  old  or  sooner 
if  no  longer  needed  for  administrative 


use.  Records  pertaining  to  FOIA  and  PA 
appeals  are  to  be  destroyed  six  years 
after  final  determination  or  six  years 
after  the  time  at  which  a  requester  could 
file  smt,  or  three  years  after  final 
adjudication  by  coiuls,  whichever  is 
later.  Computer  files  will  be  deleted; 
hardcopy  files  will  be  shredded. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Management  Services  and  Operations, 
Chief,  Information  Access  and  Release 
Center,  National  Reconnaissance  Office, 
14675  Lee  Road,  Chantilly,  VA  20151- 
1715. 

NOrmCATKM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  National 
Reconnaissance  Office,  Information 
Access  and  Release  Center,  14675  Lee 
Road,  Chantilly,  VA  20151-1715. 

Request  should  include  the 
individual's  full  name  and  any  aliases 
or  nicknames,  address,  Social  Seciuity 
Number,  date  and  place  of  birth,  and 
other  information  identifiable  from  the 
record. 

In  addition,  the  requester  must 
provide  a  notarized  statement  or  an 
imswom  declaration  made  in 
accordance  with  28  U.S.C.  1746,  in  the  . 
following  format: 

If  executed  without  the  United  States: 
'I  declare  (or  certify,  verify,  or  state) 
luider  penalty  of  perjury  under  the  laws 
of  the  United  States  of  America  that  the 
foregoing  is  true  and  correct.  Executed 
on  (date).  (Signature)'. 

If  executed  within  the  United  States, 
its  territories,  possessions,  or 
commonwealths:  'I  declare  (or  certify, 
verify,  or  state)  under  penalty  of  perjury 
that  the  foregoing  is  true  and  correct. 
Executed  on  (date).  (Signatiue)'. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seekifig  to  access 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National 
Reconnaissance  Office,  Information 
Access  and  Release  Center,  14675  Lee 
Road,  Chantilly,  VA  20151-1715. 

Request  should  include  the 
individual's  full  name,  and  any  aliases 
or  nicknames,  address.  Social  Seciuity 
Number,  date  and  place  of  birth,  and 
other  information  identifiable  bom  the 
record. 

In  addition,  the  requester  must 
provide  a  notarized  statement  or  an 
imswom  declaration  made  in 
accordance  with  28  U.S.C.  1746,  in  the 
following  format: 

If  executed  without  the  United  States: 
'I  declare  (or  certify,  verify,  or  state) 
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under  penalty  of  perjury  under  the  laws 
of  the  United  States  of  America  that  the 
foregoing  is  true  and  correct.  Executed 
on  (date).  (Signature)'. 

If  executed  within  the  United  States, 
its  territories,  possessions,  or 
commonwealths:  'I  declare  (or  certify, 
verify,  or  state)  under  penalty  of  perjury 
that  the  foregoing  is  true  and  correct. 
Executed  on  (date).  (Signature)'. 

CONTESTING  RECORD  PROCEDURES: 

The  NRO  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  NRO  Directive  110-3A  and 
NRO  Instruction  110-SA;  32  CFR  part 
326;  or  may  be  obtained  from  the 
Privacy  Act  Coordinator,  National 
Reconnaissance  Office,  14675  Lee.Road, 
Chantilly,  VA  20151-1715. 

RECORD  SOURCE  CATEGORIES: 

Those  individuals  who  submit  initial 
requests  and  administrative  appeals 
pursuant  to  the  FOIA,  the  Privacy  Act, 
or  the  applicable  executive  orders 
governing  classified  national  security 
information;  the  agency  records 
searched  in  the  process  of  responding  to 
such  requests  and  appeals;  NRO  staff 
assigned  to  handle  such  requests  and 
appeals;  other  agencies  or  entities  that 
have  referred  to  the  NRO  requests 
concerning  NRO  records,  or  that  have 
consulted  with  the  NRO  regarding  the 
handling  of  particular  subjects;  and 
submitters  or  subjects  of  records  or 
information  that  have  provided 
assistance  to  the  NRO  in  making  access 
or  amendment  determination. 
Pre-publication  materials  submitted  by 
the  authors  or  offices  sponsoring  the 
information. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

During  the  processing  of  a 
FOIA/Privacy  Act  request,  exempt 
materials  from  other  systems  of  records 
may  in  turn  become  part  of  the  case 
record  in  this  system.  To  the  extent  that 
copies  of  exempt  records  from  those 
'other'  systems  of  records  are  entered 
into  this  system,  the  National 
Reconnaissance  Office  hereby  claims 
the  same  exemptions  for  the  records 
from  those  'other'  systems  that  are 
entered  into  this  system,  as  claimed  for 
the  original  primary  system  of  which 
they  are  a  part. 

An  exemption  rule  for  this  exemption 
has  been  promulgated  in  accordance 
with  requirements  of  5  U.S.C.  553(b)(1), 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  326.  For  additional 
information  contact  the  system  manager. 
[FR  Doc.  02-614  Filed  1-11-02:  8:45  am) 
BHJJNG  CODE  S001-0S-P 


DEPARTMENT  OF  DEFENSE 

National  Reconnaissance  Office 
Privacy  Act  of  1974;  System  of 
Records 

agency:  National  Reconnaissance 

Office,  DoD. 

ACTION:  Notice  to  add  a  system  of 

records. 

SUMMARY:  The  National  Reconnaissance 
Office  is  adding  a  system  of  records 
notice  to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974, 
(5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  13,  2002  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  National  Reconnaissance 
Office,  14675  Lee  Road,  Chantilly.  VA 
20151-1715.    ' 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Freimann  at  (703)  808-5029. 
SUPPLEMENTARY  INFORMATION:  The 
National  Reconnaissance  Office  systems 
of  records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a).  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended^  was 
submitted  on  December  28.  2001.  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Affairs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130.  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals',  dated 
February  8, 1996  (February  20,  1996,  61 
FR6427). 
«     Dated:  January  4,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Departmetit  of  Defense.  ; 

QNRO-21 

SYSTEM  NAME: 

Personnel  Security  Files. 

SYSTEM  LOCATION: 

Office  of  Security,  Personnel  Security 
Division,  National  Reconnaissance 
Office,  14675  Lee  Road,  Chantilly.  VA 
20151-1715. 

categories  of  indiviouals  covered  by  the 
system: 

National  Reconnaissance  Office 
(NRO)  civilian,  military  and  contractor 
personnel  who  have  been  nominated  or 
investigated  for  security  clearances  and 
program  accesses. 


CATEGORIES  OF  RECORDS  M  THE  SYSTEM: 

Name,  Social  Security  Number, 
agency  identification  number, 
employee's  geographic  work  location, 
employer,  work  telephone  number,  date 
and  place  of  birth,  home  address  and 
home  telephone  number,  dependents' 
names,  individual's  background 
investigation  and  polygraph  data, 
interview  and  adjudication  information, 
all  other  information  such  as  that  found 
on  standard  government  forms  SF  86 
and.  1879.  appeal  and  referral  data, 
program  access  status,  classification 
number,  security  file  location,  and 
administrative  and  investigatory 
comments. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Security  Act  of  1947.  as 
amended.  50  U.S.C.  401  et  seq.;  5  U.S.C. 
301  Departmental  Regulations:  E.O. 
12333;  E.O.  12958;  E.O.  12968;  and  E.O. 
9397  (SSN). 

purpose(s): 

The  information  is  used  for  granting 
security  program  accesses  to  NRO 
personnel;  to  maintain,  support,  and 
track  personnel  security  administrative 
processing;  to  provide  data  for 
day-to-day  security  functions;  and  to 
conduct  security  investigations. 

routine  USES  OF  records  MAINTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act.  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
NRO  as  a  routine  use  pursuant  to 
5  U.S.C.  552a(b)(3)  as  follows: 

To  contractors  and  other  Federal 
^agencies  for  purposes  of  protecting  the 
security  of  NRO  installations,  activities, 
property,  and  employees;  to  facilitate 
and  verify  an  individual's  eligibility  to 
access  classified  information;  and  to 
protect  the  interests  of  National 
Security.  Disclosure  must  be  approved 
in  writing  by  the  NRO  Director  of 
Security  or  his/her  designee. 

"The  DoD  'Blanket  Routines  Uses' 
published  at  the  beginning  of  the  NRO 
■  compilation  of*systems  of  records 
notices  apply  to  this  system. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Paper  files  and  automated  information 
system,  maintained  in  computers  and 
computer  output  products. 

RETRIEVABttJTY: 

Name,  Social  Security  Number, 
agency  identification  number,  employer. 
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employee's  geographic  work  location, 
date  and  place  of  birth,  and 
administrative  comments. 

SAFEGUARDS: 

Records  are  stored  in  a  seciue,  gated 
facility,  guard,  badge,  and  password 
access  protected.  Access  to  and  use  of 
these  records  are  limited  to  security  staff 
whose  official  duties  require  such 
access. 

RETSmON  AND  nSI>OSAL: 

Records  are  temporary,  retained  for  15 
years  after  inactivation;  noteworthy  files 
are  retained  for  25  years  after 
inactivation.  Audio  and  video  tapes  of 
polygraph  examinations  and  interview 
are  temporary  and  are  re-used  or 
destroyed  when  superseded,  obsolete,  or 
no  longer  needed. 

SYSTEM  IIANAGER(S)  AND  ADDRESS: 

Chief,  Personnel  Security  Division, 
Office  of  Security,  National 
Reconnaissance  Office,  14675  Lee  Road, 
Chantilly,  VA  20151-1715. 

NOHRCAINM  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  National 
Reconnaissance  Office,  Information 
Access  and  Release  Center,  14675  Lee 
Road,  Chantilly.  VA  20151-1715. 

Request  should  include  full  name  and 
any  aliases  or  nicknames,  address, 
Social  Security  Number,  current 
citizenship  status,  and  date  and  place  of 
birth,  and  other  information  identifiable 
from  the  record. 

In  addition,  the  requester  must 
provide  a  notarized  statement  or  an 
unsworn  declaration  in  accordance  with 
28  U.S.C.  1746,  in  the  following  format: 

If  executed  without  the  United  States:  I 
declare  (or  certify,  verify,  or  state)  under 
penalty  of  perjury  under  the  laws  of  the 
United  States  of  America  that  the  foregoing 
is  true  and  correct.  Executed  on  (date). 
(Signature). 

If  executed  within  the  United  States,  its 
territories,  possessions,  or  commonwealths:  I 
declare  (or  certify,  verify,  or  state)  under 
penalty  of  perjury  that  the  foregoing  is  true 
and  correct.  Executed  on  (date).  (Signature). 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National 
Reconnaissance  Office,  Information 
Access  and  Release  Center,  14675  Lee 
Road,  Chantilly,  VA  20151-1715. 

Request  should  include  full  name  and 
any  aliases  or  nicknames,  address, 
Social  Security  Niunber,  ciurent 
citizenship  status,  and  date  and  place  of 


birth,  and  other  information  identifiable 
from  the  record. 

In  addition,  the  requester  must 
provide  a  notarized  statement  or  an 
imswom  declaration  in  accordance  with 
28  U.S.C.  1746,  in  the  following  format: 

If  executed  without  the  United  States:  I 
declare  (or  certify,  verify,  or  state)  under 
penahy  of  perjury  under  the  laws  of  the 
United  States  of  America  that  the  foregoing 
is  true  and  correct.  Executed  on  (date). 
(Signature). 

If  executed  within  the  United  States,  its 
territories,  possessions,  or  commonwealths:  I 
declare  (or  certify,  verify,  or  state)  under 
penalty  of  perjury  that  the  foregoing  is  true 
and  correct.  Executed  on  (date).  (Signature). 

CONTESTING  RECORD  PROCEDURES: 

The  NRO  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  NRO  Directive  11 0-3  A  and 
NRO  histruction  110-5A;  32  CFR  part 
326;  or  may  be  obtained  from  the 
Privacy  Act  Coordinator,  National 
Reconnaissance  Office,  14675  Lee  Road, 
Chantilly.  VA  20151-1715. 

RECORD  SOURCE  CATEGORIES: 

Information  is  supplied  by  the 
individual,  by  persons  other  than  the 
individual,  and  by  documentation 
gathered  in  the  background 
investigation,  and  other  government 
agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  system: 

Investigatory  material  compiled  for 
law  enforcement  piu'poses  may  be 
exempt  piusuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5), 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  exemption 
has  been  promulgated  in  accordance 
with  requirements  of  5  U.S.C.  553(b)(1). 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  326.  For  additional 
information  contact  the  system  manager. 
|FR  Doc.  02-615  Filed  1-11-02;  8:45  am] 

BILLING  CODE  5001-OS-P 


DEPARTMENT  OF  DEFENSE 

National  Reconnaissance  Office 
Privacy  Act  of  1974;  System  of 
Records 

agency:  National  Reconnaissance 
Office,  DoD. 

ACTION:  Notice  to  add  a  system  of-, 
records. 

SUMMARY:  The  National  Reconnaissance 
Office  is  adding  a  system  of  records 
notice  to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974.  (5 
U.S.C.  552a),  as  amended. 

DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  13,  2002  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  National  Reconnaissance 
Office,  14675  Lee  Road  Chantilly,  VA 
20151-1715. 

FOR  FURTHER  INFORMATKNI  CONTACT:  Ms. 
Barbara  Freimann  at  (703)  808-5029. 

SUPPlfMENTARY  INFORMATION:  The 

National  Reconnaissance  Office  systems 
of  records  notices  subject  to  the  Ftivacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amefnded,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act  of  1974,  as  amended,  was 
submitted  on  December  28,  2001,  to  the 
House  Committee  on  Government 
Reform,  the  Senate  Committee  on 
Governmental  Afbirs,  and  the  Office  of 
Management  and  Budget  (OMB) 
pursuant  to  paragraph  4c  of  Appendix  I 
to  OMB  Circular  No.  A-130,  'Federal 
Agency  Responsibilities  for  Maintaining 
Records  About  Individuals',  dated 
February  8, 1996  (February  20. 1996. 61 
FR  6427). 

Dated:  January  4,  2002. 

LM.  Bynum. 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

QNRO-19 

SYSTEM  name: 

Customer  Security  Services  Personnel 
Security  Files. 

system  location: 

Management  Services  and  Operations. 
Customer  Security  Services.  National 
Reconnaissance  Office.  14675  Lee  Road, 
Chantilly,  VA  20151-1715. 
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categories  of  individuals  covered  by  the 
system: 

Contractor  candidates  nominated  for 
seciuity  clearances  and  program 
accesses  but  do  not  have  an 
organizational  security  infrastructure  to 
support  their  applications. 

CATEGORES  of  records  M  THE  system: 

Name,  Social  Security  Number, 
employer,  work  telephone  number,  date 
and  place  of  birth,  home  address,  home 
telephone  number,  foreign  travel  and 
foreign  contacts  as  well  as  the  other 
categories  on  the  Standard  Form  86  and 
the  signed  non-disclosure  agreement. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Security  Act  of  1947,  as 
amended,  50  U.S.C.  401  et  seq.;  5  U.S.C. 
301,  Departmental  Regulations;  E.O. 
12333;  and  E.O.  9397  (SSN). 

PURPOSE(S): 

Information  is  used  to  nominate 
candidates  for  security  clearances  and 
program  accesses;  to  record  agreements 
to  protect  classified  information;  and  to 
report  foreign  travel  and  foreign 
contacts. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  piu-suant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  corporate  sponsors  and  other 
Federal  agencies  for  purposes  of 
facilitating  and  verifying  an  individual's 
eligibility  for  access  to  classified 
information. 

The  DoD  'Blanket  Routines  Uses' 
published  at  the  beginning  of  the  NRO 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POUaES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  system: 

storage: 
Paper  files. 

retrievabhjty: 

Individual's  name  and  Social  Security 
Number. 

safeguards: 

Records  are  stored  in  a  sectu«,  gated 
facility,  guard,  badge,  and  password 
access  protected.  Access  to  and  use  of 
these  records  are  limited  to  security  staff 
whose  official  duties  require  such 
access. 


RETENTION  AND  DISPOSAL: 

Records  are  temporary,  retained  for  15 
years  after  the  last  action  in  the  file. 
Noteworthy  records  are  temporary,  but 
must  be  retained  for  25  years  after  the 
last  action  in  the  file.  The 
non-disclosure  agreements  are 
temporary  records  retained  for  70  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Chief,  Customer  Seciuity  Services, 
Management  Services  and  Operations, 
National  Reconnaissance  Office,  14675 
Lee  Road,  Chantilly.  VA  20151-1715. 

notification  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  National 
Reconnaissance  Office,  Information 
Access  and  Release  Center,  14675  Lee 
Road,  Chantilly.  VA  20151-1715. 

Request  should  include  the 
individual's  full  name  and  any  aliases 
or  nicknames,  address.  Social  Security 
Number,  current  citizenship  status,  date 
and  place  of  birth,  and  other 
information  identifiable  bom  the  record. 

In  addition,  the  requester  must 
provide  a  notarized  statement  or  an 
unsworn  declaration  made  in 
accordance  with  28  U.S.C.  1746,  in  the 
following  format: 

If  executed  without  the  United  States:  I 
declare  (or  certify,  verify,  or  state  under 
penalty  of  perjury  under  the  laws  of  the 
United  States  of  America  that  the  foregoing 
is  true  and  correct.  Executed  on  (date). 
Signature. 

If  executed  within  the  United  States,  its 
territories,  possessions,  or  commonwealths:  I 
declare  (or  certify,  verify,  or  state)  under 
penalty  of  perjury  that  the  foregoing  is  true 
and  correct.  Executed  on  (date).  Signature. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  to  access 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  the  National 
Reconnaissance  Office,  Information 
Access  and  Release  Center,  14675  Lee 
Road,  Chantilly.  VA  20151-1715. 

Request  should  include  the 
individual's  full  name  and  any  aliases 
or  nicknames,  address.  Social  Security 
Number,  current  citizenship  status,  date 
and  place  of  birth,  and  other 
information  identifiable  from  the  record. 

In  addition,  the  requester  must 
provide  a  notarized  statement  or  an 
unsworn  declaration  made  in 
accordance  with  28  U.S.C.  1746,  in  the 
following  format: 

If  executed  withoutjthe  United  States:  I 
declare  (or  certify,  verify,  or  state  under 
penalty  of  perjury  under  the  laws  of  the 
United  States  of  America  that  the  foregoing 
is  true  and  correct.  Executed  on  (date). 
(Signature). 


If  exeicuted  within  the  United  States,  its 
territories,  possessions,  or  commonwealths:  I 
declare  (or  certify,  verify,  or  state)  under 
penahy  of  perjury  that  the  foregoing  is  true 
and  correct.  Executed  on  (date).  (Signature). 

CONTESTING  RECORD  PROCEDURES: 

The  NRO  rules  for  accessing  records, 
for  contesting  contents  and  appealing 
initial  agency  determinations  are 
published  in  NRO  Directive  110-3 A  and 
NRO  Instruction  110-5A:  32  CFR  part 
326;  or  may  be  obtained  from  the 
Privacy  Act  Coordinator,  National 
Reconnaissance  Office,  14675  Lee  Road. 
Chantilly,  VA  20151-1715. 

RECORD  SOURCE  CATEGORIES:  . 

Information  is  supplied  by  the 
individual,  by  persons  other  than  the 
individual,  and  by  other  security 
documentation. 

EXEMPTIONS  CLAMED  FOR  THE  SYSTEM: 

Investigatory  material  compiled  for 
law  enforcement  purposes  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(2). 
However,  if  an  individual  is  denied  any 
right,  privilege,  or  benefit  for  which  he 
would  otherwise  be  entitled  by  Federal 
law  or  for  which  he  would  otherwise  be 
eligible,  as  a  result  of  the  maintenance 
of  such  information,  the  individual  will 
be  provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

Investigatory  material  compiled  solely 
for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  pursuant  to  5  U.S.C.  552a(k)(5). 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

An  exemption  rule  for  this  exemption 
has  been  promulgated  in  accordance 
with  requirements  of  5  U.S.C.  553fb)(l), 
(2),  and  (3),  (c)  and  (e)  and  published  in 
32  CFR  part  326.  For  additional 
information  contact  the  system  manager. 
(FR  Doc.  02-673  Filed  1-11-02;  8:45  am) 
BHJJNG  CODE  S001-0e-f> 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Coliection  Requests 

AGENCY:  Department  of  Education. 

SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
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of  the  Chief  Infonnation  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
15,  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Infonnation 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/ or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner:  (3)  is  the  estimate 
of  burden  acciuBte;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  iidormation 
technology. 

Dated:  January  9,  2002. 
John  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  Special  Education  and 
Rehalnlitative  Services 

Type  of  Review:  Revision. 

Title:  Infants  and  Toddlers  with 
Qisabilities  Program  (Part  C)  of  the 
Individuals  with  Disabilities  Education 
Act  (IDEA). 

Frequency:  Annually. 


Affected  Public:  State,  local,  or  tribal 
gov't.  SEAs  or  LEAs;  Federal 
Government. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56. 
Burden  Hours:  168. 

Abstract:  States  are  required  to  submit 
an  application  to  receive  funds.  An 
approved  application  remains  in  effect 
until  modifications  are  needed  resulting 
from  a  change  in  policy,  procedures,  or 
assurances. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202—4651.  Requests  may  also  be 
electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed 
to  202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  yoiu  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  Internet 
address  Sheila.Carey@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

IFR  Doc.  02-851  Filed  1-11-02;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Arms  Control  and 
Nonproliferation;  Proposed 
Subsequent  Arrangement 

AGENCY:  Department  of  Energy. 
ACTION:  Subsequent  arrangement. 

SUMMARY:  This  notice  is  being  issued 
under  the  authority  of  section  131  of  the 
Atomic  Energy  Act  of  1954,  as  amended 
(42  U.S.C.  2160).  The  Department  is 
providing  notice  of  a  proposed 
"subsequent  arrangement"  \mder  the 
Agreement  for  Cooperation  Between  the 
Government  of  the  United  States  of 
America,  and  the  Government  of  the 
Republic  of  Korea  Concerning  Civil 
Uses  of  Atomic  Energy. 

This  subsequent  arrangement 
concerns  the  joint  determination  by  the 
Govenunent  of  the  United  States  of 
America,  and  the  Government  of  the 
Republic  of  Korea  pursuant  to  Article 
VIII(C)  of  the  Agreement  for  Cooperation 
that  the  provisions  in  Article  XI  of  that 
Agreement  may  be  effectively  applied 
for  the  alteration  in  form  or  content  of 


U.S.-origin  nuclear  material  contained 
in  irradiated  nuclear  fuels  from 
pressurized  water  reactors,  CANDU 
reactors,  and  research  reactors  at  the 
Post  Irradiation  Examination  Facility 
(PIEF),  the  Irradiated  Material 
Examination  Facility  (IMEF),  and  the 
DUPIC  Fuel  Fabrication  Facility  (DFDF) 
at  the  Headquarters  of  the  Korea  Atomic 
Energy  Research  Institute,  in  accordance 
with  the  plan  contained  in  KAERI/AR- 
606/01  (KAERI/AR-583/OO-rev.l)  and 
KAERI/AR-607/01  (KAERI/AR-584/00- 
rev.l),  with  appendices,  dated 
September  3,  2001.  Any  activities 
additional  to  the  plan  or  changes  in  the 
equipment  in  the  PIEF,  IMEF,  or  DFDF 
will  be  reviewed  by  both  parties  to 
ensure  the  general  consistency  with  the 
scope  and  objectives  of  this  Joint 
Determination.  Reference  is  made  to  the 
Joint  Determinations  signed  by  the 
Government  of  the  United  States  of 
America  and  the  Govenunent  of  the 
Republic  of  Korea  on  March  29, 1996, 
and  April  8, 1999,  covering  the  same 
facilities  and  similar  activities.  These 
facilities  continue  to  be  acceptable  to 
both  parties  pursuant  to  Article  VIII(C) 
of  the  Agreement  for  the  sole  purpose  of 
alteration  in  form  or  content  of 
irradiated  fuel  elements  for  post- 
irradiation  examination  and  for 
research,  development,  and 
manufacture  of  DUPIC  fuel  powders, 
pellets,  and  elements  for  the  period 
ending  March  31,  2007. 

In  accordance  with  section  131,  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
we  have  determined  that  this 
subsequent  arrangement  will  not  be 
inimical  to  the  common  defense  and 
security. 

This  subsequent  arrangement  will 
take  effect  no  sooner  than  January  29, 
2002. 

Dated:  January  8,  2002. 
Trisha  Dedik, 

Director,  Office  of  Nonproliferation  Policy, 
National  Nuclear  Security  Administration. 
[PR  Doc.  02-856  Filed  1-11-02;  8:45  am] 
BIULING  CODE  6450-01-P 
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DEPARTMENT  OF  ENERGY 

[FE  Docket  Nos.  01-84-NG.  OI-TP-NG,  01- 
83-NG,  01-8»-NG,  93-34-WG.  01-73-NG. 
01-85-NG,  01-90-NG,  01-86-NG,  99-106- 
NG,  00-71-NG,  01-87-NG.  01-86-NG,  00- 
71-NG,  and  01-89-LNG] 

Office  of  Fossil  Energy;  Pliibro  Inc., 
Enron  Canada  Corp.,  Puget  Sound 
Energy,  Inc.,  Suncor  Energy  Inc., 
Wisconsin  Public  Service  Corporation 
(Successor  of  Wisconsin  Fuel  &  Light 
Company),  Crestar  Energy  Mariceting 
Corporation,  Jonan  Energy  LTD. 
(Formerly  Jonan  Gas  Mariceting,  inc.), 
Energyusa-TPC  Corp.,  The 
Consumer's  Gas  Company  LTD., 
Sunoco  Inc.,  The  Consumer's  Gas 
Company  LTD.,  Boston  Gas  Company 
d/b/a  KeySpan  Energy  Delivery  New 
England;  Orders  Granting,  Amending, 
Transferring  and  Vacating  Authority  to 
Import  and  Export  Natural  Gas, 
including  Liquefied  Natural  Gas 

agency:  Office  of  Fossil  Energy,  DOE. 


action:  Notice  of  Orders. 


summary:  The  Office  of  Fossil  Energy 

(FE)  of  the  Department  of  Energy  gives 

notice  that  during  December  2001,  it 

issued  Orders  granting,  amending, 

transferring  and  vacating  authority  to  Appendix 

import  and  export  natural  gas,  including 

liquefied  natural  gas.  These  Orders  are 

summarized  in  the  attached  appendix 

and  may  be  found  on  the  FE  Web  site 

at  http://www.fe.doe.gov  (select  gas 

regulation),  or  on  the  electronic  bulletin 

board  at  (202)  586-7853.  They  are  also 

available  for  inspection  and  copying  in 

the  Office  of  Natural  Gas  &  Petroleum 

Import  &  Export  Activities,  Docket 

Room  3E-033,  Forrestal  Building,  1000 

Independence  Avenue.  S.W., 

Washington,  D.C.  20585,  (202)  586- 

9478.  The  Docket  Room  is  open  between 

the  hours  of  8:00  a.m.  and  4:30  p.m., 

Monday  through  Friday,  except  Federal 

holidays. 


Issued  in  Washington.  DC,  on  January  7, 
2002. 
Yvonne  Caudillo, 

Acting  Manager,  Natural  Gas  Regulation. 
Office  of  Natural  Gas  &■  Petroleum  Import 
&■  Export  Activities.  Office  of  Fossil  Energy. 
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(DOE/FE  Authority] 


Order  No. 
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Date  issued 


Importer/exporter  FE  docket  No. 


Import  vol- 
ume 


12-5-01     Phibro  Inc.  01-84-NG 


1746  ... 

1747  ... 
856-A 
1736  .. 


1748 

1749 

1750 

1751  

1637-A 


12-5-01 


12-5-01 


12-11-01 


12-11-01 


12-12-01 


12-13-01 


12-17-01 


12-17-01 


12-19-01 


12-26-01 


Enron  Canada  Corp.  01-76-NG 


Puget  Sound  Energy,  Inc.  01-63-NG 


400  Bcf 


Export  vol- 
ume 


400  Bcf 


Comments 


1,800  Bcf 


50  Bcf 


Suncor  Energy  Inc.  ai-88-NG 


Wisconsin  Public  Service  Corporation  (Suc- 
cessor of  Wisconsin  Fuel  &  Light  Com- 
pany)'93-94-NG. 

Crestar  Energy  Marketing  Corporation  01- 
73-NG. 

Jonan  Energy  Ltd.  (Fomierly  Jonan  Gas 
Marketing,  Inc.)  01-85-NG. 


EriergyUSA-TPC  Corp.  01-90-NG 


127.66  Bcf 


The  Consumer's  Gas  Company  Ltd.  01- 
86-NG,  99-106-NG,  00-71-NG. 


Sunoco  Inc.  01-87-NG 


100  Bcf 


73  Bcf 


200  Bcf 


200  Bcf  ....     400  Bcf 


The  Consumer's  Gas  Company  Ltd.  00- 
71-NG.  01-86-NG. 


Import  and  export  natural  gas,  including 
LNG  from  and  to  Canada  and  Mexico, 
beginning  on  January  1,  2002,  and  ex- 
tending through  December  31 ,  2003 

Import  and  export  a  combined  total  of  nat- 
ural gas  from  and  to  Canada,  lieginning 
on  January  1,  2002,  and  extending 
through  December  31 ,  2003. 

Import  natural  gas  from  Canada,  beginning 
on  December  6,  2001,  and  extending 
through  December  5,  2003. 

Import  natural  gas  from  Canada,  beginning 
on  January  1,  2002,  and  extending 
through  December  31,  2003. 

Transfer  of  long-term  authority. 

Errata  Notice:  Correction  of  the  term  of  au- 
thority to  July  12,  2001,  and  extending, 
through  July  1 1 ,  2003. 

Import  and  export  a  combined  total  of  nat- 
ural gas  from  and  to  Canada,  beginning 
on  November  1,  2001,  and  extending 
through  October  31,  2003. 

Import  and  export  a  combined  total  of  nat- 
ural gas  from  and  to  Canada,  beginning 
on  January  1,  2002,  and  extending 
through  December  31 ,  2003. 

Import  and  export  a  combined  total  of  nat- 
ural gas  from  and  to  Canada,  beginning 
on  January  1,  2002,  and  extending 
through  December  31 ,  2002. 

Import  and  export  natural  gas  from  and  to 
Canada,  beginning  on  February  2.  2002, 
and  extending  through  January  31 ,  2004. 

Order  vacating  blanket  import  authority 
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Older  No. 

Date  issued 

Importer/exporter  FE  docket  No. 

Import  vol- 
ume 

Export  vol- 
ume 

• 

Comments 

1752 

12-27-01 

Boston  Gas  Company  d/b/a/KeySpan  En- 
ergy Delivery  New  England  01-89-LNG. 

600.000 
Mcf. 

Import  of  LNG  from  Canada,  over  a  two- 

year  term  beginning  on  the  date  of  first 
delivery. 

(FR  Doc.  02-857  Filed  1-11-02;  8:45  am] 

MLUNG  COOC  6450-01-P 

DEPARmENT  OF  ENERGY 

Bonneville  Power  Administration 
(EMtam  Wcsliinglofi  Reinforcement) 

Grand  Couiee-Beii  500-icV 
Transmission  Line  Protect 

AGENCY:  Bonneville  Power 
Administration  (Bonneville), 
Department  of  Energy  (DOE). 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
and  notice  of  floodplain  and  wetlands 
involvement. 

SUMMARY:  Bonneville  intends  to  prepare 
an  EIS  on  the  proposed  construction, 
operation,  and  maintenance  of  an  84- 
mile-long  500-kilovolt  (kV)  transmission 
line  in  Douglas,  Grant,  Lincoln,  and 
Spokane  Coimties,  Washington.  The 
new  line  would  start  at  Bonneville's 
Bell  Substation  in  Spokane,  and  proceed 
west  along  an  existing  right-of-way  for 
about  84  miles,  terminatiiig  at  the 
Bureau  of  Reclamation's  existing  Grand 
Coulee  SMritchyard  at  Grand  Coulee 
Dam.  The  new  line  would  be  built 
mostly  on  existing  right-of-way,  and 
would  replace  an  existing  115-kV  wood 
pole  line. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodplain  and 
wetlands  environmental  review 
requirements,  Bonneville  will  prepare  a 
floodplain  and  wetlands  assessment  as 
necessary  to  avoid  or  minimize 
potential  harm  to  or  within  any  affected 
floodplains  and  wetlands.  The 
assessment  will  be  included  in  the  EIS 
being  prepared  for  the  proposed  project 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA). 
DATES:  Written  comments  on  the  NEPA 
scoping  process  are  due  to  the  address 
below  no  later  than  February  11,  2002. 
Comments  may  also  be  made  at  EIS 
scoping  meetings  to  be  held  on  January 
28,  29,  and  30,  2002,  at  the  addresses 
below. 

ADDRESSES:  Send  letters  with  comments 
and  suggestions  on  the  proposed  scope 
of  the  Draft  EIS  to  Communications, 


Bonneville  Power  Administration — ^KC- 
7,  PC  Box  12999,  Portland,  Oregon, 
97212.  Yoii  may  also  call  Bonneville's 
toll-free  comment  line  at  1-800-622- 
4519;  name  this  project,  and  record  your 
complete  name,  address,  and  comments. 
Comments  may  also  be  sent  to  the 
Bonneville  Internet  address  at 
comment@bpa.gov.  To  be  placed  on  the 
project  mail  list,  call  1-800-622-4520. 
Comments  may  also  be  made  at  EIS 
scoping  meetings  to  be  held  on  Monday, 
January  28,  2002,  4  to  8  p.m.,  at  Inland 
Northwest  Wildlife  Council 
Auditorium,  6116  N.  Market  Street, 
Spokane,  Washington;  Tuesday,  January 
29,  2002,  4  to  8  p.m.,  at  Old  Center 
School  Building  (Big  Bend  Community 
College),  317  Spokane  Way,  Grand 
Coulee,  Washington;  and  Wednesday, 
January  30,  2002,  4  to  8  p.m.,  at 
Davenport  Elementary  School,  1101  7th 
Street,  Davenport,  Washington.  At  these 
informal  open-house  meetings,  we  will 
provide  information,  including  maps 
about  the  project,  and  have  several 
members  of  the  project  team  available  to 
answer  questions  and  accept  oral  and 
written  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Korsness,  Project  Manager, 
Bonneville  Power  Administration — 
TNP-TPP-3,  PO  Box  61409,  Vancouver, 
Washington.  98666-1409;  toU-free 
telephone  1-800-282-3713;  direct 
telephone  360-61^-6326;  or  e-mail 
makorsness@bpa.gov.  You  may  also 
contact  Inez  Graetzer,  Environmental 
Coordinator,  Bonneville  Power 
Administration— KEC-4,  PO  Box  3621, 
Portland,  Oregon  97208-3621; 
telephone  503-230-3786;  fax  503-230- 
5699;  or  e-mail  isgraetzei@bpa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  84-mile-long  500-kV 
transmission  line  would  replace  an 
existing  115-kV  wood  pole  transmission 
line  that  runs  between  Bonneville's  Bell 
Substation  in  Spokane,  Washington,  and 
the  Bureau  of  Reclamation's  Grand 
Coulee  Switchyard  at  Grand  Coulee 
Dam.  The  new  line  would  be  located 
primarily  in  Bonneville's  existing  right- 
of-way  corridor.  It  would  be  a  single- 
circuit  line  for  the  first  75  miles  out  of 
Grand  Coulee  Switchyard  and  a  double- 
circuit  line  for  the  last  9  miles  into  Bell 


Substation.  The  project  is  needed  to 
increase  reliability  and  to  support 
current  and  future  demand  for 
electricity  in  Washington  State  and  the 
Pacific  Northwest.  The  transmission 
line  corridor  between  Grand  Coulee 
Switchyard  and  Bell  Substation 
currently  contains  two  115-kV 
transmission  lines  on  wood  pole 
structures  and  three  230-kV 
transmission  lines  on  two  steel  lattice 
structures.  Together,  these  transmission 
lines  can  no  longer  efficiently  move 
power  from  generation  sources  east  of 
Spokane  to  load  centers  west  of 
Spokane.  Replacing  one  of  the  115-kV 
lines  with  a  500-kV  line  would  relieve 
the  restricted  ability  to  transmit 
electrical  power  along  this  corridor, 
provide  for  futtire  growth,  and  enhance 
service  reliability  to  the  community  and 
the  Pacific  Northwest. 

This  proposed  project  was  originally 
considered  in  1993-1994  and  was 
known  as  the  Eastern  Washington  Main 
Grid  Support  Project.  The  proposal  at 
that  time  was  to  bmld  a  double-circuit 
line  between  Bell  Substation  and  Grand 
Coulee  Switchyard,  with  the  alternative 
being  to  build  a  single-circuit  line.  The 
project  was  scoped  with  the  public, 
comments  were  incorporated  into  the 
proposal,  environmental  analysis  was 
done,  and  a  draft  EIS  was  prepared  to 
be  released  to  the  public  when  the 
project  was  cancelled  for  fiscal  reasons. 

Alternatives  Proposed  for 
Consideration.  At  this  point  the 
alternatives  we  are  considering  for 
evaluation  in  the  EIS  is  the  proposed 
action  and  the  alternative  of  not 
building  the  line  (an  alternative  we 
always  consider).  Other  alternatives 
may  be  identified  through  the  scoping 
process. 

Public  Participation  and  Identification 
of  Environmental  Issues.  Bonneville  has 
established  a  30-day  scoping  period 
during  which  affected  landowners, 
concerned  citizens,  special  interest 
groups,  local  governments,  and  any 
other  interested  parties  are  invited  to 
comment  on  the  scope  of  the  proposed 
EIS.  Scoping  will  help  Bonneville 
ensure  that  a  full  range  of  issues  related 
to  this  proposal  is  addressed  in  the  EIS, 
and  also  will  identify  significant  or 


17AII 


l>Wl«nil  KMristiir / Vol    67    Nn    Q/MnnHav.  Tanuarv  14.  2002 /Notices 


Federal  Register / Vol.  67.  No.  9 /Monday,  January  14,  2002 /Notices 


1747 


potentially  significant  impacts  that  may 
result  from  the  proposed  project. 

The  potential  environmental  issues 
identified  for  most  transmission  projects 
include:  land  use,  cultural  resources, 
visual  resources,  sensitive  plants  and 
animals,  erosion/soils,  and  fish  and 
water  resources.  The  scoping  process 
will  help  identify  the  range  of 
environmental  issues  that  should  be 
addressed  in  this  EIS.  When  completed, 
the  Draft  EIS  will  be  circulated  for 
review  and  comment,  and  Bonneville 
will  hold  several  public  meetings  to 
receive  comments  on  the  Draft  EIS. 
Bonneville  will  consider  and  respond  in 
the  Final  EIS  to  comments  received  on 
the  Draft  EIS.  Bonneville's  decision  will 
be  docxmiented  in  a  Record  of  Decision. 
The  EIS  will  satisfy  the  requirements  of 
NEPA. 

Issued  in  Portland,  Oregon,  on  January  4, 
2002. 

Stephen  J.  Wright, 

Acting  Administrator  and  Chief  Executive 
Officer. 
(FR  Doc.  02-893  Filed  1-11-02;  8:45  ami 

BILUNG  CODE  64S0-01-P 


regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-825  Filed  1-11-02:  8:45  am) 

BHJJNG  COOE  Sm-Vt-P 


DEPARTMENT  OF  ENERGY 

Federai  Energy  Regulatory 
Commission 

[Docket  No.  RP0O-32fr-O02] 

Algonquin  LNG,  inc.;  Notice  of 
Compliance  Riing 

January  8,  2002. 

Take  notice  that  on  January  3,  2002, 
Algonquin  LNG,  hic.  (ALNG)  tendered 
for  filing  as  part  of  its  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  revised  tariff  sheet,  with  an 
effective  date  of  December  19,  2001: 
Sub  First  Revised  Sheet  No.  42A 

ALNG  states  that  the  purpose  of  this 
filing  is  to  comply  with  the 
Commission's  December  19,  2001  letter 
order  in  ALNG's  Order  No.  637 
proceeding.  Specifically,  ALNG  is 
establishing  a  mechanism  that  credits  to 
its  firm  and  interruptible  customers  the 
value  of  gas  retained  by  ALNG  in 
accordance  with  section  6.2  of  the 
General  Terms  and  Conditions  of  the 
FERC  Gas  Tariff. 

ALNG  states  that  copies  of  its  filing 
have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 


must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

|FR  Doc.  02-823  Filed  1-11-02:  8:45  am) 

BiLUNO  COOE  enr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP9»-301-O40] 

ANR  Pipeline  Company;  Notice 
Negotiated  Rates 

January  8,  2002. 

Take  notice  that  on  January  3,  2002, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing  amendments  to  fomleen  (14) 
service  agreements  that  have  previously 
been  accepted  as  negotiated  rate 
agreements. 

ANR  states  that  the  amendments 
reflect  (1)  the  inclusion  of  provisions 
allowing  for  maximum  daily  quantity 
changes  associated  with  fu6l  use 
changes;  and  (2)  revised  exhibits 
effectuating  a  change  in  shippers' 
storage  quantities  imder  Rate  Schedule 
FSS.  ANR  also  notes  that  certain 
agreements  have  been  amended  and  are 
no  longer  negotiated  rate  agreements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 27-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Clianges  In  FERC 
Gas  Tariff 

January  8,  2002. 

Take  notice  that  on  December  20, 
2001.  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff.  First  Revised 
Volume  No.  1.  the  following  tariff 
sheets,  to  become  effective  January  21 , 
2002: 

Fifth  Reviiied  Sheet  No.  331 
Original  Sheet  No.  331 A 

CIG  states  that  the  proposed  tariff 
provision  limits,  under  certain 
circumstances,  the  liability  of  a 
municipality  in  the  event  its  utility 
defaults  on  its  payment  obligations. 

Any  person  aesirii^  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Colnmission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
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instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-827  Filed  1-11-02:  8:45  am) 

MUMG  CODE  tm-m-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP02-1 36-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 


lanuary  8,  2002. 

Take  notice  that  on  January  3,  2002, 
Colorado  hiterstate  Gas  Company  (CIG) 
tendered  for  filing  to  become  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheets,  to 
become  effective  February  1,  2002: 

Tenth  Revised  Sheet  No.  7 
Fourteenth  Revised  Sheet  No.  8 
Eighth  Revised  Sheet  No.  8A 
Third  Revised  Sheet  No.  8B 
Third  Revised  Sheet  No:  8C 
Sixteenth  Revised  Sheet  No.  9 
Second  Revised  Sheet  No.  13C 
Second  Revised  Sheet  No.  13D 

CIG  states  the  proposed  tariff  sheets 
are  being  tendered  to  include  a 
volumetric  tolerance  level  of  100  Dth  on 
Hourly  Unauthorized  Ovemm 
transportation. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 


interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-830  Filed  1-11-02;  8:45  am] 

BIUJNG  COOE  6717-«1-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-70-004] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Filing 

January  7.  2002. 

Take  notice  that  on  December  21, 
2001,  Colimibia  Gas  Transmission 
Corporation  (Columbia)  tendered  its 
filing  in  compliance  with  the 
Commission's  November  21,  2001  Order 
(November  21  Order)  in  the  above 
referenced  docket.  In  the  November  21 
Order,  the  Commission  accepted  for 
filing  159  service  agreements  filed 
pursuant  to  section  154.1(d)  of  the 
Commission's  regulations.  The 
Commission  also  approved  the 
FirstEnergy  contracts  subject  to  certain 
conditions.  In  particular,  the  November 
21  Order  directed  Columbia  to  make  a 
compliance  filing  consistent  with  the 
terms  of  the  November  21  Order  within 
30  days  of  the  date  of  issuance  of  the 
order. 

Coliunbia  states  that  copies  of  its 
filing  are  available  for  inspection  at  its 
offices  at  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia;  and  10  G  Street  NE., 
Suite  580,  Washington,  DC;  and  has 
been  sent  by  first-class  mail,  postage 
prepaid,  by  Columbia  to  Columbia's 
firm  customers,  interruptible  customers, 
affected  state  commissions,  and  to  each 
of  the  parties  on  the  official  service  list 
in  Docket  No.  CPOl-70-001  and  002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  wiU  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 


at  /ittp.y/wWiv./eir.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-834  Filed  1-11-02;  8:45  am) 

BILLINO  COOE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-61-000] 

Dominion  Transmission,  Inc.;  Notice  of 
Application 

January  8,  2002. 

Take  notice  that  on  December  28, 
2001,  Dominion  Transmission,  Inc. 
(DTI),  445  West  Main  Street,  Clarksburg, 
West  Virginia  26301,  filed  an 
abbreviated  application  pursuant  to 
Section  7  of  the  Natural  Gas  Act  for  a 
certificate  of  public  convenience  and 
necessity  to  abandon  storage  Well  No. 
AW-3697  in  the  Fink-Kennedy/Lost 
Creek  Storage  Complex  in  Lewis 
County,  West  Virginia.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
Web  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance). 

Storage  Well  AW-3697  is  currently 
leaking  a  small  amoimt  of  oil  aroimd  the 
wellhead.  DTI  intends  to  plug  the  well 
to  stop  the  leakage;  thereby  preventing 
the  oil  from  being  released  and  possibly 
increasing  in  the  future.  DTI  claims  the 
abandonment  of  the  proposed  facilities 
will  have  no  significant  impact  on  the 
environment.  DTI  will  be  using  existing 
right-of-ways  and  access  roads,  and  the 
appropriate  erosion  control  and  site 
restoration  procediu-es. 

Any  questions  regarding  the 
application  should  be  directed  to  Sean 
R.  Sleigh,  Certificates  Manager, 
Dominion  Transmission,  Inc.,  445  West 
Main  Street,  Clarksburg,  West  Virginia 
26301  at  304-627-3462  or 
sean_r_sIeigh@dom.com. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should.  On  or  before  January  29,  2002, 
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file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA,(18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will,  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Conunission. 
Enviromnental  commenters  will  be 
placed  on  the  Conunission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  vdth  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
dociunents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  dociunents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
tjrpically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 


effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  commimities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  elecftronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

C.B.  Spencer, 

Acting.Secretary. 

[FR  Doc.  02-817  Filed  1-11-02:  8:45  am] 

BiLUNG  CODE  6717-01-*« 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-1 3-006] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Negotiated  Rates 

January  8,  2002. 

Take  notice  that  on  December  31 , 
2001,  East  Tennessee  Natural  Gas 
Company  (East  Tennessee),  tendered  for 
filing  a  Firm  Transportation  Service 
Agreement  and  a  Firm  Transportation 
Rate  Adjustment  Agreement,  attached  as 
Appendices  A  and  B  to  the  filing, 
respectively,  imder  Rate  Schedule  FT- 
A. 

East  Tennessee  requests  that  the 
Commission  grant  all  necessary  waivers 
and  accept  for  filing  the  Firm 
Transportation  Service  Agreement  and 
Firm  Transportation  Rate  Adjustment 
Agreement  to  be  effective  February  1, 
2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 


Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
MTVw./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-821  Filed  1-11-02:  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 30-000] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

.January  8,  2002. 

Take  notice  that  on  December  27, 
2001 .  Eastern  Shore  Natural  Gas 
Company.  (ESNG)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  revised  tariff 
sheets  listed  in  Appendix  A  to  the 
filing,  with  an  effective  date  of  January 
1,2002. 

ESNG  states  that  the  purpose  of  the 
filing  is  to  track  rate  changes 
attributable  to  storage  services 
purchased  from  Columbia  Gas 
Transmission  Corporation  under  its  Rate 
Schedules  FSS  and  SST.  The  costs  of 
the  above  referenced  storage  services 
comprise  the  rates  and  charges  payable 
imder  ESNG's  respective  Rate  Schedule 
CFSS.  ESNG  states  that  the  tracking 
filing  is  being  made  pursuant  to  Section 
3  of  ESNG's  Rate  Schedule  CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  bat  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-828  Filed  1-11-02;  8:45  am] 

BHJJNG  CODE  t717-«1-P 


DEPARTyENT  OF  ENERGY 

Federal  Energy  Regulatory 
Conuniaaion 

[DoclMl  No.  ES02-19-000] 

El  Paao  Electric  Company;  Notice  of 
Application  { 

January  8,  2002. 

Take  notice  that  on  December  26, 
2001,  El  Paso  Electric  Company 
submitted  an  application  pursuant  to 
section  204  of  the  Federal  Power  Act  to 
make  borrowing  under  a  replacement 
revolving  credit  facility  in  an  amoimt 
not  to  exceed  $100  million,  and  to 
extend  the  maturity  date  of  the  first 
mortgage  bonds  relating  to  the  revolving 
credit  facility,  and  to  eng^e  in  related 
transactions  for  the  purpose  of 
refinancing  a  revolving  credit  facility 
that  provides  up  to  $70  million  for 
nuclear  fuel  purchases  and  up  to  $50 
million  (depending  on  the  amount  of 
borrowings  outstanding  for  nuclear  fuel 
purchases)  for  working  capital  needs. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  widi  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 


should  be  filed  on  or  before  January  18, 
2002.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  df  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-819  Filed  1-11-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  CPOO-6-003] 

Gulfatream  Natural  Gaa  Syatam,  LLC; 
Notice  of  Amendment  to  Certtficaie  of 
Public  Convenience  and  Neceaaity 

January  7,  2002. 

Take  notice  that  on  December  28, 
2001,  Gulfstream  Natvu^  Gas  System, 
L.L.C.  (Gulfsti^am),  2701  North  Rocky 
Point  Drive,  Tampa,  Florida  33607,  filed 
in  Docket  No.  CPOO-6-003,  an 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  to  amend  the 
certificate  of  public  convenience  and 
necessity  issued  to  Gulfstream  on 
February  22,  2001  in  Docket  Nos.  CPOO- 
6-000,  001,  CPOO-7-000,  001  and 
CPOO-8-000,  001,  to  amend  the 
certificate  and  to  request  certain  other 
authorizations,  all  as  more  fully  set  forth 
in  the  application  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance 

Gulfstream  states  that  it  filed  the 
original  application  for  authorization  to 
construct  and  operate  753  miles  of  new 
interstate  gas  transmission  pipeline 
fivm  various  sources  in  Alabama  and 
Mississippi  to  electric  power  generators 
and  local  utilities  in  the  State  of  Florida 


(the  Project)  in  the  captioned  docket  on 
October  15, 1999. 

Gulfstream  states  that  the  amendment 
requests  authorization  to  (i)  phase 
construction  of  its  certificated  pipeline 
facilities  such  that  a  portion  of  such 
facilities  will  be  placed  into  service  on 
June  1,  2002  (Phase  I),  with  the 
remainder  of  such  certificated  facilities 
being  placed  into  service  on  or  about 
Jime  1,  2003,  but  not  later  than  February 
21,  2004,  one  year  following  the 
deadline  for  completion  of  the  facilities 
set  forth  in  the  February  22  Order;  (ii) 
modify  its  initial  recourse  rates  to  reflect 
such  phasing  of  construction  and  to 
reflect  changes  in  construction  costs; 
and  (iii)  obtain  related  approvals. 
Gulfstream  states  that  the  amendment 
will  facilitate  construction  of 
Gulfstream's  pipeline  system  to  meet 
growing  demand  for  natural  gas  in 
central  and  eastern  Florida. 

Gulfstream  states  that  it  is  requesting 
the  Commission  to  grant  the  requested 
authorizations  by  March  31,  2002,  so 
Gulfstream  can  complete  its 
construciton  of  the  Phase  I  facilities  by 
June  1,  2002,  to  meet  the  in-service  date 
requested  by  its  ^hase  I  shippers. 

Any  questions  concerning  this 
application  may  be  directed  to  P.  Martin 
Te^ue,  Gulfstream  Natural  Gas  System, 
L.L.C.,  2701  North  Rocky  Point  Drive, 
Tampa,  Florida  33607,  call  (813)  282- 
6609. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  biscoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  28,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  dociunents 
filed  by  the  applicant  and  by  aU  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
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to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directiy  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-833  Filed  1-11-02;  8:45  am) 
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385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

CB.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-831  Filed  1-11-02;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Docket  No.  RP02-1 37-000] 

Kern  River  Gaa  Tranamiaalon 
Company;  Notice  of  Propoaad 
Ctiangea  in  FERC  Gaa  Tariff 

January  8.  2002. 

Take  notice  that  on  January  3,  2002, 
Kern  River  Gas  Transmission  Company 
(Kern  River)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  be  effective 
February  3,  2002. 

Kern  River  states  that  the  purpose  of 
this  filing  is  (1)  to  revise  Kem  River's 
pooling  provisions  to  add  new  supply 
area  and  market  area  pools  and  to  set 
forth  a  condition  on  deliveries  from 
market  area  pools,  and  (2)  to  make  other 
minor  revisions  in  the  Rate  Schedules 
and  General  Terms  and  Conditions  of 
Kem  River's  tariff. 

Kem  River  states  that  it  has  served  a 
copy  of  this  filing  upon  its  customers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  Sections 


January  16,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the.  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Conunents,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a}(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doctet  No.  RP02-134-000] 

MarKlmea  &  Northeaat  Pipeline,  L.L.C.; 
Notice  of  Compliance  Filing 

January  7,  2002. 

Take  notice  that  on  December  27, 
2001,  Maritimes  &  Northeast  Pipeline, 
L.L.C.  (Maritimes)  tendered  for  filing  a 
cost  and  revenue  study. 

Maritimes  states  that  the  purpose  of 
the  filing  is  to  comply  with:  (1)  Ordering 
Paragraph  (M)  of  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
certificate  order  dated  July  31, 1998  in 
Docket  No.  CP96-178,  et  al.  and  (2) 
Ordering  Paragraph  (H)  of  the 
Commission's  certificate  order  dated 
July  13.  2001,  in  Docket  No.  CPOl-154- 
000.  Maritimes  &  Northeast  Pipeline, 
L.L.C,  84  FERC  1 61,130  (1998),  and 
Maritimes  &  Northeast  Pipeline,  L.L.C., 
96  FERC  1161,077  (2001). 

Maritimes  states  that  copies  of  its 
filing  have  been  mailed  to  all  customers. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 


C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-838  Filed  1-11-02;  8:45  ami 

BILLING  COOE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DockM  No.  ES02-1 7-001] 

Pacific  Gaa  &  Electric  Company  and 
PG&E  Corporation  on  Behalf  of  Its 
Subsidiariea  ETrana  LLC  and  Electric 
Generation  LLC;  Notice  of  Application 

January  8,  2002. 

Take  notice  that  on  December  21 . 
Pacific  Gas  and  Electiic  (PG&E)  and 
PG&E  Corporation,  on  behalf  of  its 
subsidiaries.  ETrans  LLC  and  Electric 
Generation  LLC,  submitted  an 
amendment  to  its  original  application  in 
this  proceeding,  under  section  204  of 
the  Federal  Power  Act.  The  amendment 
replaces  PG&Es  Statement  of  Cash 
Flows  which  contained  an  error. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  EK:  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.21 1  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  January  29, 
2002.  Protests  will  be  considered  by  the 
Commission  to  determine  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Copies  of  this  filing  are  on 
file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
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at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-20a-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 


C.  B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-818  Filed  1-11-02;  8:45  am] 

BILUNG  CODE  6717-ai-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RP99-51S-011] 

Questar  Pipeline  Company;  Notice  of 
Negotiated  Rates 

January  8,  2002.  | 

Take  notice  that  on  January  2,  2002, 
Questar  Pipeline  Company's  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 , 
Twelfth  Revised  Sheet  No.  7,  with  an 
effective  date  of  January  1,  2002. 

Questar  states  that  the  filing  tariff 
filing  is  being  made  ta  implement  a 
negotiated-rate  contract  as  authorized  by 
Commission  orders  issued  October  27, 
1999,  and  December  14, 1999,  in  Docket 
Nos.  RP99-513,  et  al.  The  Commission 
approved  Questar's  request  to 
implement  a  negotiated-rate  option  for 
Rate  Schedules  T-1.  NNT,  T-2,  PKS, 
FSS  and  ISS  shippers.  Questar 
submitted  its  negotiated-rate  filing  in 
accordance  with  the  Commission's 
Policy  Statement  in  Docket  Nos.  RM95- 
6-000  and  RM96-7-000  (Policy 
Statement)  issued  January  31, 1996. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  Questar's 
customers,  the  Public  Service 
Commission  of  Utah  and  the  Public 
Service  Commission  of  Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 


of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR385.2001(a)(l)(iii)andthe    • 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filtng"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-824  Filed  1-11-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-57-000,  Docket  No. 
CP02-58-4)00,  and  Docket  No.  CP02-59- 
000] 

SCG  Pipeline,  Inc.;  Notice  of 
Application 

January  7.  2002. 

Take  notice  that  on  December  26, 
2001,  SCG  Pipeline,  Inc.  (SCG),  P.O.  Box 
102407,  Coliunbia,  South  Carolina 
29224-2407,  filed  an  application  for  a 
certificate  of  public  convenience  smd 
necessity  and  related  authorizations 
pursuant  to  section  7(c)  of  the  Natural 
Gas  Act  (NGA)  and  the  Commissiqn's 
rules  and  regulations  thereunder.  SCG 
requests  authorization  for  the  following: 

(i)  A  certificate  of  public  convenience  and 
necessity  authorizing  SCG  to  construct, 
install,  and  operate  natural  gas  pipeline 
facilities  in  Georgia  and  South  Carolina  and 
to  acquire  capacity  in  certain  facilities  owned 
by  Southern  Natural  Gas  Company 
(Southern)  also  located  in  Georgia  and  South 
Carolina; 

(ii)  A  blanket  certificate  of  public 
convenience  and  necessity  pursuant  to  part 
284,  subpart  G  of  the  Commission  regulations 
authorizing  the  transportation  of  gas  for 
others; 

(iii)  A  blanket  certificate  of  public 
convenience  and  necessity  under  ftart  157, 
subpart  F  of  the  Commission's  regulations  _ 
authorizing  the  construction,  acquisition,  and 
operation  of  certain  facilities, 

all  as  more  thoroughly  described  in  the 
application  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  may  be  viewed  on  the  Web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  *"  and  follow  the 
instructions  (please  call  (202)  208-2222 
for  assistance). 

SCG  asks  the  Commission  to  issue  a 
preliminary  determination  on  non- 


enviroimiental  issues  by  April  1,  2002    . 
and  a  final  certificate  order  by  October 
1,  2002  so  that  SCG  will  be  able  to 
commence  transportation  services  on 
November  1,  2003. 

Any  questions  regarding  SCG's 
application  should  be  directed  to  Robert 
M.  Apple,  Project  Manager,  SCG 
Pipeline,  Inc.,  105  New  Way  Road, 
Colimibia,  South  Carolina  29223  at  (803) 
217-1819  or  by  fax  at  (803)  217-2104. 

SCG  proposes  to  construct  and 
operate  approximately  18.14  miles  of 
20-inch  diameter  pipeline  and 
appurtenant  facilities  extending  from  an 
intercormect  with  the  Twin  30s  pipeline 
system  of  Southern  in  Chatham  County, 
Georgia  and  traversing  through 
Effingham  County,  Georgia  to  a 
terminus  in  Jasper  County,  South 
Carolina. 

In  addition,  SCG  seeks  authority  to 
acquire  from  Southern  an  undivided 
ownership  interest  in  190,000  Mcf  per 
day  of  capacity  on  Southern's  Twin  30s 
pipeline  system  which  consists  of  a  two 
parallel  13.25  mile,  30-inch  diameter 
pipelines  extending  bom  an  existing 
interconnection  with  the  liquefied 
natural  gas  (LNG)  facility  on  Elba  Island, 
Georgia  owned  by  Southern  LNG,  Inc.  to 
a  proposed  interconnect  with  SCG  at 
Port  Wentworth,  Georgia.  SCG  states 
that  it  will  acquire  its  undivided  interest 
at  a  price  determined  by  dividing 
190,000  Mcf  per  day  of  capacity  in  the 
Twin  30s  system  by  the  total  capacity  of 
the  Twin  30s  system  and  multiplying  by 
the  net  book  value  of  the  Twin  30s 
system  as  calculated  at  the  time  of  the 
transfer.  Southern  has  filed  an 
abandonment  application  in  Docket  No. 
CP02-56-000. 

SCG  states  that  its  project  will  have  an 
initial  capacity  of  190,000  Mcf  per  day 
and  that  the  capacity  is  fully  subscribed 
under  a  precedent  agreement  with 
SCANA  Energy  Marketing,  Inc.  (SEMI). 
SCG  states  that  SEMI  will  use  most  of 
the  capacity  to  provide  fuel  for  a 
proposed  electric  generating  facility  to 
be  constructed  by  South  Carolina 
Electric  &  Gas  Company  (SCE&G)  in 
Jasper  County,  South  Carolina.  SCG 
states  that  SEMI  will  use  the  remainder 
of  the  capacity  to  serve  various  other 
firm  and  interruptible  markets  in  the 
Southeast.  SCG  estimates  that  its 
proposed  project  will  cost 
approximately  $36.4  million. 

SCG  proposes  to  provide  open  access 
firm  and  interruptible  transportation 
services  under  Rate  Schedules  FT  and 
IT,  respectively.  SCG  proposes  to  offer 
both  negotiated  and  recourse  rates  and 
states  that  it  has  designed  its  proposed 
recourse  rates  using  tiie  strai^t-fixed 
variable  method.  SCG  has  submitted  a 


f7KA. 


Fnflciral  BiKri«tf>r / Vnl    R7    Nn.  Q/Mondav.  Tanuarv  14.  2002/Notices 


Federal  Register /Vol.  67,  No.  9 /Monday,  January  14,  2002/Notices 


1753 


pro  forma  FERC  Gas  Tariff  for 
Commission  review. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  28,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  rules 
of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Conamission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  enviroimiental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
enviroimiental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Conunission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 


The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

C.B.  Spencer, 

Acting  Secretar}'. 

[FR  Doc.  02-832  Filed  1-11-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-56-000] 

Southern  Natural  Gas  Company; 
Notice  of  Application 

January  7.  2002. 

Take  notice  that  on  December  26, 
2001,  Southern  Natural  Gas  Company 
(Southern),  P.O.  Box  2563,  Birmingham, 
Alabama  35202-2563,  filed  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA)  and  Sections 
157.7  and  157.14  of  the  Commission 
regulations  for  approval  of  Southern's 
abandonment  of  capacity  by  sale  to  SCG 
Pipeline,  Inc.  (SCG),  all  as  more 
thoroughly  described  in  the  application 
on  file  with  the  Commission  and  open 
to  public  inspection.  This  filing  may  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link. 


select  "Docket  #"  and  follow  the 
instructions  (please  call  (202)  208-2222 
for  assistance). 

Southern  proposes  to  abandon  by  sale 
to  SCG  an  undivided  interest  in  two 
parallel  30-inch  diameter  pipelines 
owned  and  operated  by  Southern  equal 
to  190,000  Mcf  per  day  of  capacity  from 
the  tailgate  of  the  liquefied  natiural  gas 
facility  of  Southern  LNG,  Inc.,  on  Elba 
Island  in  Chatham  County,  Georgia 
(LNG  Facility)  to  an  interconnection  to 
be  constructed  with  the  pipeline 
facilities  of  SCG  at  Southern's  meter 
station  near  Port  Wentworth  in  Chatham 
County,  Georgia  (Twin  30s).  Southern 
states  that  this  sale  of  capacity  in  the 
Twin  30s  is  being  proposed  in 
conjunction  with  an  overall  project  by 
SCG  to  construct  a  pipeline  system  from 
the  LNG  Facility  to  Jasper  County. 
South  Carolina,  pursuant  to  an 
application  SCG  filed  concurrently  with 
the  Commission  in  Docket  Nos.  CP02- 
57-000,  CP02-58-O00,  and  CP02-59- 
000. 

Southern  states  that  the  capacity  of 
the  Twin  30s  is  approximately 
1 ,250,000  Mcf  per  day  and  greatly 
exceeds  the  maximum  daily 
vaporization  rate  of  the  LNG  Facility. 
Further,  Southern  states  that  this 
demonstrates  that  even  after  the  sale  of 
190,000  Mcf  per  day  of  capacity  to  SCG. 
Southern  will  still  retain  more  than 
enough  capacity  on  the  Twin  30s  for 
Southern  to  take  the  entire  deliverability 
from  the  LNG  Facility  that  its 
downstream  facilities  are  capable  of 
accepting.  Southern  states  that  it  will 
continue  to  operate  the  Twin  30s. 

Southern  states  that  it  intends  to  sell 
the  capacity  to  SCG  for  the  percentage 
equivalent  represented  by  the  amount  of 
capacity  being  sold  multiplied  by  the 
depreciated  book  value  of  the  Twin  30s 
as  of  the  first  day  of  the  month  in  which 
the  closing  occurs.  Southern  states  that 
the  current  capacity  of  the  Twin  30s  is 
1.250,000  Mcf  per  day  and  190.000  Mcf 
per  day  or  15.2  percent  of  that  capacity 
is  being  sold,  so  that  is  the  percentage 
that  will  be  multiplied  by  the  book 
value  to  determine  the  purchase  price. 
Southern  proposes  to  reduce  its  net 
plant  by  the  amount  of  capital  received 
from  its  sale  of  capacity  in  the  Twin  30s 
and  that  the  reduction  will  be  reflected 
in  Southern's  next  Section  4  rate  case. 

Any  questions  regarding  the 
application  should  be  directed  to 
Patrick  B.  Pope.  General  Counsel. 
Southern  Natural  Gas  Company.  P.O. 
Box  2563.  Birmingham.  Alabama 
35202-2563  at  (205) 325-7126. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
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to  the  proceedings  for  this  project 
should,  OD  or  before  January  28,  2002, 
file  with  the  Federal  Energy  Regulatory 
Conunission.  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  direcdy  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Enviromnental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  vtrill  be  notified  of  meetings 
associated  with  the  Commission's 
enviroimiental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  maiUng  of 
environmental  dociunents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determinaticHi  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 


typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  fit>m  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the  ' 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

C.B.  Spencer, 

Acting  Secretary. 

|FR  Doc.  02-835  Filed  1-11-02;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockot  No.  RP02-83-001] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Compliance  Hiing 

lanuary  8,  2002. 

Take  notice  that  on  January  3, 2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Substitute  Twelfth 
Revised  Sheet  No.  23A  and  Substitute 
Second  Revised  Sheet  No.  23G,  with  an 
effective  date  of  January  1,  2002. 

Tennessee  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  December  19,  2001  Letter 
Order,  relating  to  the  revised  Gas 
Research  Institute  surcharges  for  2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regidatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 


of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

(PR  Doc.  02-826  Filed  1-11-02;  8:45  am] 

8MJJNQ  cooe  Sn7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-255-040] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

lanuary  8,  2002. 

Take  notice  that  on  January  2,  2002, 
TransColorado  Gas  Transmission 
Company  (TransColorado)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  Fortieth  Revised 
Sheet  No.  21  and  Thirteenth  Revised 
Sheet  No.  22A,  to  be  effective  January  1, 
2002. 

TransColorado  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  issued  March 
20, 1997,  in  Docket  No.  RP97-255-000. 

TransColorado  states  that  the 
tendered  tariff  sheets  propose  to  revise 
TransColorado's  Tariff  to  reflect 
negotiated-rate  contract  revisions. 

TransColorado  stated  that  a  copy  of 
this  filing  has  been  served  upon  all 
parties  to  this  proceeding, 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Commission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  die 
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appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instiTictions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-822  Filed  1-11-02;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 33-000] 

Wiillston  Basin  Interstate  Pipeline 
Company;  Notice  of  Fuel 
Reimbursement  Charge  Filing 

January  8,  2002. 

Take  notice  that  on  December  31, 
2001,  Williston  Basin  Interstate  Pipeline 
Company  (Williston  Basin),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volume  No.  1  and 
Original  Volume  No.  2  the  following 
revised  tariff  sheets  to  become  effective 
February  1.  2002: 

Second  Revised  Volume  No.  I 

Forty-Fifth  Revised  Sheet  No.  15 
Twenty-Third  Revised  Sheet  No.  15A 
Forty-Sixth  Revised  Sheet  No.  16 
Twenty-Third  Revised  Sheet  No.  16A 
Forty-Fourth  Revised  Sheet  No.  18 
Twenty-Third  Revised  Sheet  No.  18A 
Twenty-Third  Revised  Sheet  No.  19 
Twenty-Third  Revised  Sheet  No.  20 
Fortieth  Revised  Sheet  No.  21 

Original  Volume  No.  2 
Eighty-Ninth  Revised  Sheet  No.  IIB 

Williston  Basin  states  that  the  revised 
tariff  sheets  reflect  revisions  to  the  fuel 
reimbiu-sement  charge  and  percentage 
components  of  the  Company's  relevant 
gathering,  transportation  and  storage 
rates,  pursuant  to  Williston  Basin's  Fuel 
Reimbiusement  Adjustment  Provision 
contained  in  Section  38  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Second  Revised  Volume  No.  1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  DC 


20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
January  15,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instinctions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-^29  Filed  1-11-02;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-41-O00,  et  al.] 

PG&E  Dispersed  Power  Corporation,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Rlings 

lanuary  8.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  PG&E  Dispersed  Power  Corporation 
and  RAMCO,  Inc. 

[Docket  No.  ECQ2^1-O00] 

Take  notice  that  on  January  4,  2001 
PG&E  Dispersed  Power  Corporation 
(PG&E  Dispersed  Power)  and  RAMCO, 
Inc.  (RAMCO)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  application  pursuant 
to  Section  203  of  the  Federal  Power  Act 
for  authorization  to  consolidate  certain 
jurisdictional  facilities.  PG&E  Dispersed 
Power  proposes  to  piux:hase  100%  of 
the  ownership  shares  of  RAMCO.  The 
jurisdictional  facilities  involved  consist 
of  RAMCO's  market-based  rate  tariff, 
contracts,  and  books  and  records 
associated  with  the  sale  of  wholesale 
power.  RAMCO  makes  sales  at 
wholesale  of  capacity,  energy,  and 
ancillary  services  from  two  44  MW 


peaking  generating  plants 
interconnected  with  the  transmission 
system  subject  to  the  operational  control 
of  the  California  ISO.  Applicants  have 
requested  privileged  treatment  for  the 
Stock  Piut:hase  and  Sale  Agreement 
between  PG&E  Dispersed  Power  and 
RAMCO. 

A  copy  of  this  Application  was  served 
upon  the  California  Public  Utilities 
Commission  and  the  Governor  of 
California. 

Comment  Date:  January  28,  2002. 

2.  ATCO  Power  Canada  Ltd. 

[Docket  No.  ER99-3282-004| 

Take  notice  that  on  December  28, 
2001.  ATCO  Power  Canada  Ltd, 
submitted  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  new  market  analysis 
and  report  of  changes  in  status  for 
ATCO  Power  Canada  Ltd.,  formerly  CU 
Power  Canada  Limited. 
Comment  Date:  January  18,  2002, 

3.  Cleco  Power  LLC 

[Docket  No.  ER02-686-000] 

Take  notice  that  on  January  3,  2002 
Cleco  Power  LLC  (Cleco)  filed  a  First 
Revised  Service  Agreement  No.  50 
under  Cleco  Power  FERC  Elertric  Tariff, 
Original  Volume  No.  1. 

Comment  Date:  January  24,  2002. 

4.  FMF  Energy,  Inc. 

[Docket  No.  ER02-687-0001 

Take  notice  that  on  January  3.  2002, 
FMF  Energy,  Inc.  (FMF)  petitioned  the 
Federal  Energy  Regulatory  Commission 
(Commission)  for  acceptance  of  FMF 
Rate  Schedule  FERC  No.  1;  the  granting 
of  certain  blanket  approvals,  including 
the  authority  to  sell  electricity  at 
market-based  rates;  and  the  waiver  of 
certain  Commission  regulations. 

FMF  intends  to  engage  in  wholesale 
electric  power  and  energy  purchases 
and  sales  as  a  marketer.  FMF  is  not  in 
the  business  of  generating  or 
transmitting  electric  power.  FMF  is 
closely  held  corporation  with  no 
affiliates. 

Comment  Date:  January  24.  2002. 

5.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-688-000| 

Take  notice  that  on  January  3,  2002, 
the  California  Independent  System 
Operator  Corporation,  (ISO),  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Meter  Service  Agreement  for  ISO 
Metered  Entities  between  the  ISO  and 
King  City  Energy  Center,  LLC  for 
acceptance  by  the  Commission.  The  ISO 
states  that  this  filing  has  been  served  on 
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King  City  Energy  Center,  LLC  and  the 
California  Public  Utilities  Commission. 

Hie  ISO  is  requesting  waiver  of  the 
60-day  notice  requirement  to  allow  the 
Meter  Service  Agreement  for  ISO 
Metered  Entities  to  be  made  effective 
December  19,  2001. 

Comment  Date:  January  24,  2002. 

6.  Califoniia  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-689-000] 

Take  notice  that  on  January  3,  2002, 
the  Califcnnia  Independent  System 
Operator  Coq}oration,  (ISO) ,  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Participating  Generator  Agreement 
between  the  ISO  and  King  City  Energy 
Center,  LLC  for  acceptance  by  the 
Conunission.  The  ISO  states  that  this 
filing  has  been  served  on  King  Qty 
Energy  Center.  LLC  and  the  California 
Public  Utilities  Commission. 

The  ISO  is  requesting  waiver  of  the 
60-day  notice  reqidrement  to  allow  the 
Participating  Generator  Agreement  to  be 
made  effective  December  19,  2001. 

Comment  Date:  January  24,  2002. 

7.  Virginia  Electric  and  Fewer 
Company 

[Docket  No.  ER02-69O-O00) 

Take  notice  that  on  January  3,  2002, 
Virginia  Electric  and  Power  Company 
(the  Company)  tendered  for  filing  a 
Service  Agreement  by  Virginia  Electric 
and  Power  Company  to  Conectiv  Energy 
Supply,  Inc.,  designated  as  Service 
Agreement  No.  9,  under  the  Company's 
short-form  market-based  rate  tariff, 
FERC  Electric  Tariff,  Original  Volume 
No.  6..  effective  on  Jime  15,  2001. 
Copies  of  the  filing  were  served  upon 
Conectiv  Energy  Supply,  Inc.,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

The  Company  requests  an  effective 
date  of  December  12,  2001,  as  requested 
l^  the  customer. 

Comment  Date:  January  24,  2002. 

8.  Virginia  Electric  and  Fewer 
Company 

(Docket  No.  ER02-691-000] 

Take  notice  that  on  January  3,  2002. 
Virginia  Electric  and  Power  Company 
(the  Company)  tendered  for  filing  a 
Service  Agreement  for  Short-Term 
Maricet  Rate  Electric  Power  Sales  and 
the  Resale  of  Transmission  Rights  with 
The  New  Pow«  Company. 

Under  the  Service  Agreement,  the 
Company  will  provide  services  to  the 
customer  under  the  terms  of  the 
Company's  Revised  Market-Based  Rate 
Tariff  designated  as  FERC  Electric  Tariff 


(Third  Revised  Volume  No.  4),  which 
was  accepted  by  order  of  the 
Conunission  dated  August  30,  2000  in 
Docket  No.  EROO-1737-001.  The 
Company  requests  an  effective  date  of 
January  1,  2002,  as  requested  by  the 
customer. 

Copies  of  the  filing  were  served  upon 
The  New  Power  Company,  the  Virginia 
State  Corporation  Commission  and  the 
North  Carolina  Utilities  Commission. 

Comment  Date:  January  24,  2002. 

9.  Southern  California  Edison  Company 

[Docket  No.  ER02-692-O001 

Take  notice  that  on  January  3,  2002, 
Southern  California  Edison  Company 
(SCE)  submitted  a  Letter  Agreement 
between  SCE  and  the  City  of  Industry 
Public  Utilities  Commission  (Industry). 

The  Letter  Agreement  provides  for 
pre-interconnection  activities  including 
engineering,  design,  procurement  and 
preparation  of  specifications.  Copies  of 
this  filing  were  served  upon  the  Public 
Utilities  Commission  of  the  State  of 
California  and  Industry. 

Comment  Date:  January  24,  2002. 

10.  Deseret  Generation  &  Transmission 
Co-operative,  Inc. 

[Docket  No.  ER02-693-000J 

Take  notice  that  on  January  3,  2002, 
Deseret  Generation  &  'Transmission  Co- 
operative, Inc.  (Deseret)  submitted  for 
filing  an  Amended  and  Restated 
Confirmation  Agreement  between 
Deseret  and  Utah  Associated  Mtmicipal 
Power  Systems  (UAMPS)  for  a  unit 
commitment  service  without  reserves 
piusuant  to  Schedule  B  of  the  Western 
Systems  Power  Pool  Agreement.  Deseret 
requests  an  effective  date  of  October  1, 
2001.  A  copy  of  this  filing  has  been 
served  on  UAMPS  and  counsel  to  the 
WSPP. 

Comment  Date:  January  24,  2002. 

11.  Duke  Energy  Hot  Spring,  LLC 

[Docket  No.  ER02-694-O0OJ 

Take  notice  that  on  January  3,  2002, 
Duke  Energy  Hot  Spring,  LLC  (Duke  Hot 
Spring)  tendered  for  filing  pursuant  to 
Section  205  of  the  Federal  Power  Act  its 
proposed  FERC  Electric  Tariff  No.  1. 

Duke  Hot  Spring  seeks  authority  to 
sell  energy  and  capacity,  as  well  as 
ancillary  services,  at  market-based  rates, 
together  with  certain  waivers  and 
preapprovals.  Duke  Hot  Spring  also 
seeks  authority  to  sell,  assign,  or  transfer 
transmission  rights  that  it  may  acquire 
in  the  coiuse  of  its  marketing  activities. 
Duke  Hot  Spring  seeks  an  effective  date 
of  March  1,  2002,  the  date  on  which 
Duke  Hot  Spring  anticipates 
commencing  the  sale  of  test  energy. 

Comment  Date:  January  24,  2002. 


Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-841  Filed  1-11-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Sollctting  Comments, 
Motions  To  Intervene,  and  Protests 

January  8,  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands. 

b.  Project  No:  2210-073. 

c.  Date  Filed:  December  13,  2001. 

d.  Applicant  Appalachian  Power 
Company  (APC). 

e.  Name  of  Project,  Smith  Moimtain. 

f.  Location:  The  project  is  located  on 
the  Roanoke  River,  in  Bedford, 
Pittsylvania,  Franklin,  and  Roanoke 
Coimties,  Virginia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §  791(a)  825(r)  and  799 
and  801. 

h.  Applicant  Contact  Frank  M. 
Simms,  Fossil  and  Hydro  Operations, 
American  Electric  Power,  1  Riverside 
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Plaza,  Columbus,  Ohio  43215,  (614) 
223-2918. 

i.  FERC  Contact  Any  questions  on 
this  notice  shoiild  be  addressed  to  Mrs. 
Heather  Campbell  at  (202)  219-3097,  or 
e-mail  address: 
heather.campbell@ferc.fed.  us. 

j.  Deadline  for  filing  comments  and  or 
motions:  (Febniaiy  16,  2002). 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Mr.    - 
Linwood  A.  Watson,  Acting  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  Please  include  the  project 
number  (P-2210-073)  on  any  comments 
or  motions  filed. 

k.  Description  of  Request  APC  is 
requesting  Commission  approval  to 
permit  to  Windstar  Properties,  L.L.C. 
(permittee)  to  install  and  operate  within 
the  project  boundaries:  (a)  One 
stationary  dock  with  thirty-four  covered 
boat  slips;  (b)  one  stationary  dock  with 
nineteen  covered  boat  slips;  (c)  a  10,000 
square  foot  sand  beach;  and  (d) 
associated  shoreline  protection 
facilities.  The  work  would  also  include 
the  dredging  and  disposal  of 
approximately  200  cubic  yards  of 
lakebed  material.  The  facilities  would 
be  located  at  the  Land's  End  subdivision 
located  along  the  Blackwater  River 
portion  of  Smith  Mountain  Lake. 

1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiringto  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 


o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-820  Filed  1-11-02;  8:45  am] 

BIUING  COOE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Ready  for 
Environmental  Analysis  and  Soliciting 
Comments,  Recommendations,  Terms, 
Cortditlons,  and  Prescriptions 

January  7,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License  5  Megawatts  or  Less. 

b.  Project  No. :  P-2835-005. 

c.  Date  filed:  October  27,  2000. 

d.  Applicant:  New  York  State  Electric 
&  Gas  Corporation. 

e.  Name  of  Project:  Rainbow  Falls 
Hydroelectric  Project. 

f.  Location:  On  the  Ausable  River, 
within  the  townships  of  Ausable  and 
Chesterfield,  in  Clinton  and  Essex 
cotmties.  New  York.  This  project  does 
not  utilize  any  federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Mrs.  Carol 
Howland,  Project  Environmental 


Specialist.  New  York  State  Electric  &  * 
Gas  Coiporation,  Corporate  Drive — 
Kirkwood  Industrial  Park,  P.O.  Box 
5224,  Binghamton.  NY  13902-5224,  or 
call  (607)  762-8881. 

i.  FERC  Contact:  Jarrad  Kosa  at  (202) 
219-2831  or  via  e-mail  at 
jarrad. kosa@ferc.  fed.  us. 

j.  Deadline  for  filing  comments, 
recommendations,  terms,  conditions, 
and  prescriptions:  60  days  fttjm  the 
issuance  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Linwood 
A.  Watson,  Acting  Secretary.  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docmnent  on 
that  resource  agency. 

Comments,  recommendations,  terms, 
conditions,  and  prescriptions  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing"  link, 
k.  This  application  has  been  accepted 
and  is  ready  for  environmental  analysis 
at  this  time. 

1.  Description  of  the  Project:  The 
existing  Rainbow  Falls  Hydroelectric 
Project  consists  of:  (1)  A  19-acre 
reservoir  having  a  gross  storage  capacity 
of  234  acre-feet  at  310  m.s.l.;  (2)  a  19- 
foot-high  by  435-foot-long  concrete 
gravity  dam  having  (i)  3-foot-high 
flashboards  and  (ii)  a  concrete  345-foot- 
long  spillway  between  the  dam 
abutments  with  an  average  height  of  16 
feet  and  an  average  width  of  21  feet;  (3) 
a  77-foot-long  by  22-foot  to  49-fbot-wide 
forebay  intake  structure,  and  (4)  a  20- 
foot-long  by  16-foot- wide  sluiceway 
section  containing  a  gate  well  located  at 
the  west  end  of  the  spillway  section;  (5) 
a  260-foot-long  by  25.5-foot-deep 
concrete  power  canal  leading  to  (6)  a 
stone  rack  house  containing  trash  racks 
and  rakes;  (7)  two  6-foot-in-diameter 
steel  riveted  penstocks  extending  401 
feet  and  411  feet,  respectively,  from  the 
rack  house  to  a  (8)  67-foot-long  by  40- 
foot-wide  reinforced  concrete 
powerhouse,  housing  two  1,320-kW 
generating  units  for  a  total  installed 
capacity  of  2,640-kW;  (9)  a  200-foot- 
long,  2.3-kV  transmission  line;  and  (10) 
appurtenant  facilities.  The  project  has 
an  annual  average  generation  of 
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14L991,000  kilowatt-hour  (kWh).  The 
purpose  of  the  project  is  to  produce 
electric  power  generation  for 
distribution  on  the  licensee's 
transmission  and  distribution  facilities. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
Mww./erc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-20ft-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  The  Commission  directs,  pursuant 
to  Section  4.34(b)  of  the  Regulations  (see 
Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20. 1991)  that  all 
comments,  recommendations,  terms, 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  from  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must:  (1)  bear  in  all  capital 
letters  the  title  "COMMENTS",  "REPLY 
COMMENTS", 

"RECOMMENDATIONS".  "TERMS 
AND  CONDITIONS",  or 
"PRESCRIPTIONS ';  (2)  set  forth  in  the 
hea'ding  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requirements  of  18  CFR  385.2001 
throu^  385.2005.  All  comments, 
recommendations,  terms,  conditions  or 
prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  bom  the  applicant. 
Each  filing  must  be  accompanied  by 
proof  of  service  on  all  persons  listed  on 
the  service  list  prepareid  by  the 
Commission  in  this  proceeding,  in 
accordance  with  18  CFR  4.34(b).  and 
385.2010. 

CM.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-836  Filed  1-11^2;  8:45  am] 

aujNG  cooc  cn7-«i-r 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2516-026] 

Allegheny  Energy  Supply  Company, 
LLC;  Notice  of  Application  Tendered 
for  Filing  With  ttie  Commission, 
Soliciting  Additional  Study  Requests, 
and  Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Submission  of  Final  Amendments 

January  7,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 

b.  Project  No.:  2516-026. 

c.  Date  Filed:  December  17,  2001. 

d.  Applicant:  Allegheny  Energy 
Supply  Company,  LLC. 

e.  Name  of  Project:  Dam  No.  4  Hydro 
Station. 

f.  Location:  On  the  Potomac  River, 
near  the  Town  of  Shepherdstown,  in 
Berkeley  and  Jefferson  Counties,  West 
Virginia.  The  project  dam  and  reservoir 
are  owned  by  the  United  States  and 
operated  by  the  National  Park  Service. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-«25(r). 

h.  Applicant  Contact:  Charles  L. 
Simons,  Allegheny  Energy  Supply 
Company,  LLC,  4350  Northern  Pike, 
Monroeville,  PA  15146,  (412)  858-1675. 

i.  FERC  Contact:  Peter  Leitzke,  (202) 
219-2803  or  peter.leitzke@ferc.fed.us. 

j.  Deadline  for  filing  additional  study 
requests:  February  15,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Linwood 
A.  Watson,  Jr.,  Acting  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervenor  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  {http:// 
www.feTC.gov)  imder  the  "e-Filing"  link. 

k.  'This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Dam  No.  4  Hydro 
Station  Project  consists  of:  (1)  a  200- 


foot-long,  80-foot-wide  headrace;  (2)  a 
stone  and  concrete  powerhouse 
containing  three  generating  units  with  a 
total  installed  capacity  of  1,900 
kilowatts;  (3)  a  350-foot-long,  90-foot- 
wide  tailrace;  (4)  a  substation;  (5)  a  4.5- 
mile-long,  34.5-kilovolt  transmission 
line;  and  (6)  appurtenant  facilitifes.  The 
applicant  estimates  that  the  total 
average  annual  generation  would  be 
7,886  megawatthours.  All  generated 
power  is  sold  to  Allegheny  Power  for 
use  in  the  existing  electric  grid  system 
serving  West  Virginia  and  Maryland. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  MARYLAND 
STA  TE  HISTORIC  PRESER  VA  TION 
OFFICER  and  the  WEST  VIRGINIA 
STATE  HISTORIC  PRESERVATION 
OFFICER,  as  required  by  §  106,  National 
Historic  Preservation  Act,  and  the 
regulations  of  the  Advisory  Council  on 
Historic  Preservation,  36  CFR  800.4. 

o.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing: 

Notice  of  application  has  been  accepted  for 

niing 
Notice  of  NEPA  Scoping 
Notice  of  application  is  ready  for 

environmental  analysis 
Notice  of  the  availability  of  the  draft  NEPA 

document 
Notice  of  the  availability  of  the  final  NEPA 

document 
Order  issuing  the  Commission's  decision 

on  the  application 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

CB.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-837  Filed  1-11-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RT01-100-000,  RT01-77-000, 
and  RT01-75-000] 

Regional  Transmission  Organizations, 
Southern  Company  Services,  Inc., 
Entergy  Services,  Inc.,  et  al.;  Notice  of 
Meeting  on  SeTrans  RTO 

January  7.  2002. 

The  SeTrans  Sponsors '  have  invited 
the  Commission  to  participate  in  a 
meeting  that  will  be  held  on  January  14. 
2002  from  1  p.m.  to  5  p.m.  and  January 
15,  2002,  from  8:30  a.m.  to  4  p.m.  The 
meeting  will  be  held  at  the  Sheraton 
Gateway  Hotel  Atlanta  Airport,  1900 
Sullivan  Road,  Atlanta,  Georgia  30337. 
The  purpose  of  the  meeting  is  to  form 
a  Stakeholder  Advisory  Committee  to 
assist  the  development  of  the  SeTrans 
RTO.  Representatives  of  the 
Commission's  staff  will  attend  the 
meeting.  Members  of  the  public  may 
attend.  Further  information  about  the 
meeting  and  a  copy  of  the  registration 
form  is  available  at 
www.setransgrid.com. 

During  the  course  of  the  meeting,  it  is 
possible  that  discussions  may  overlap 
with  issues  pending  in  the  above- 
captioned  dockets.  A  simunary  of  any 
such  discussion  will  be  placed  in  each 
of  the  listed  dockets,  if  appropriate. 

CB.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-839  Filed  1-11-02;  8:45  am) 

BILUNG  COOe  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-712S-6] 

Peer  Review  of  EPA  Draft  Human 
Healtfi  and  Ecological  Risk 
Assessment  of  Perchlorate 

AGENCY:  Environmental  Protection 

Agency. 

action:  Notice;  correction  to  Notice  of 

Peer  Review  Workshop  and  public 

comment  period. 

summary:  On  January  2,  2002,  the  U.S. 
Environmental  Protection  Agency 
(EPA),  Office  of  Research  and 
Development  (ORD)  annoimced  an 
extemsd  peer  review  workshop  to 


'  "SeTrans  Sponsors"  consists  of  Georgia 
Transmission  Corporation,  MEAG  Power,  Dalton 
Utilities,  Entergy  Corporation.  South  Mississippi 
Electric  Power  Association,  City  of  Tallahassee. 
Jacksonville  Electric  Authority,  South  Carolina 
Public  Service  Authority,  «nd  Southern  Companies. 


review  the  revised  draft  document 
entitled,  "Perchlorate  Environmental 
Contamination:  Toxicological  Review 
and  Risk  Characterization"  (NCEA-1- 
0503)  and  a  public  comment  period  for 
this  draft  document  (67  FR  75).  The  peer 
review  workshop  will  take  place  on 
March  5  and  6,  2002,  in  Sacramento, 
California.  The  public  comment  period 
is  January  9,  2002,  to  February  11,  2002. 
The  deadline  for  registration  is  February 
25,  2002.  This  notice  corrects  the 
address  for  electronic  registration  and 
electronic  submission  of  comments 
provided  in  the  January  2  Federal 
Register  notice. 

Correction  to  Addresses 

To  attend  the  meeting  as  an  observer, 
please  register  with  the  Eastern 
Research  Group  (ERG),  an  EPA 
contractor.  Please  note  that  the 
registration  Internet  site  provided  in  the 
January  2,  2002,  Federal  Register  notice 
is  incorrect.  To  register,  send  an  e-mail 
request  to  ERG  at  meetings@erg.com 
(include  name,  affiliation,  full  address, 
phone/fax  number,  and  e-mail  address) 
or  by  calling  the  conference  registration 
hne  at  781-674-7374  between  the  hours 
of  9  a.m.  and  5  p.m.  EST  or  via  fax  at 
781-674-2906.  You  may  also  mail  a 
registration  request  to  ERG,  Attn: 
Meetings,  110  Hartwell  Avenue, 
Lexington,  MA  02421.  Please  indicate 
when  registering  whether  you  plan  to 
make  observer  comments. 

Correction  for  Comment  Submission 

Please  note  that  the  e-mail  address 
provided  in  the  January  2,  2002,  Federal 
Register  notice  is  incorrect.  Written 
comments  should  be  submitted  to  ERG, 
Attn:  Meetings,  110  Hartwell  Avenue, 
Lexington,  MA  02421.  Comments  under 
50  pages  may  be  sent  via  e-mail 
attachment  (in  Word,  Word  Perfect,  or 
PDF)  to  meetings@erg.com. 

Dated:  January  4.  2002. 
Arthur  Payne, 

Acting  Director,  National  Center  for 
Environmental  Assessment. 
[FR  Doc.  02-877  Filed  1-11-02;  8:45  am) 
BIUJNG  COOE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-16] 

Public  Safety  Natlonal  Coordination 
Committee 

agency:  Federal  Communicatipns 

Commission. 

action:  Notice. 


summary:  This  document  advises 
interested  persons  of  a  meeting  of  the 
Public  Safety  National  Coordination 
Committee  ("NCC").  which  will  be  held 
in  Washington,  DC.  The  Federal 
Advisory  Committee  Act,  Public  Law 
92-463.  as  amended,  requires  public 
notice  of  all  meetings  of  the  NCC.  This 
notice  advises  interested  persons  of  the 
fifteenth  meeting  of  the  Public  Safety 
National  Coordination  Committee. 
DATES:  February  1,  2002  at  9:30  a.m.— 
12:30  p.m. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  SW., 
Washington.  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Designated  Federal  Officer.  Michael  J. 
Wilhelm,  (202)  418-0680,  e-mail 
mwilhelm@fcc.gov.  Press  Contact, 
Meribeth  McCarrick,  Wireless 
Telecommunications  Bureau,  202-418- 
0600,  or  e-mail  mmccarri@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  Following 
is  the  complete  text  of  the  Public  Notice: 
This  Public  Notice  advises  interested 
persons  of  the  fifteenth  meeting  of  the 
Public  Safety  National  Coordination 
Committee  ("NCC").  which  will  be  held 
in  Washington,  DC.  The  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended,  requires  public 
notice  of  all  meetings  of  the  NCC. 

Date:  February  1,  2002. 

Meeting  Time:  General  Membership 
Meeting— 9:30  a.m.-12:30  p.m. 

Address:  Federal  Communications 
Commission,  445  12th  Street.  SW., 
Washington.  DC  20554. 

The  NCC  Subcommittees  will  meet 
from  9  a.m.  to  5:30  p.m.  the  previous 
day.  The  NCC  General  Membership 
Meeting  will  commence  at  9:30  a.m.  and 
continue  imtil  12:30  p.m.  The  agenda 
for  the  NCC  membership  meeting  is  as 
follows: 

1.  Introduction  and  Welcoming 
Remarks. 

2.  Administrative  Matters. 

3.  Report  from  the  biteroperability 
Subcommittee. 

4.  Report  from  the  Technology 
Subcommittee. 

5.  Report  from  the  Implementation 
Subcommittee. 

6.  Public  EUscussion. 

7.  Other  Business. 

8.  Upcoming  Meeting  Dates  and 
Locations. 

9.  Closing  Remarks. 

The  FCC  has  established  the  Public 
Safety  National  Coordination 
Committee,  pursuant  to  the  provisions 
of  the  Federal  Advisory  Committee  Act, 
to  advise  the  Commission  on  a  variety 
of  issues  relating  to  the  use  of  the  24 
MHz  of  spectrum  in  the  764-776/794- 
806  MHz  frequency  bands  (collectively, 
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the  700  MHz  band)  that  has  been 
allocated  to  public  safety  services.  See 
The  Development  of  Operational, 
Technical  and  Spectrum  Requirements 
For  Meeting  Federal,  State  and  Local 
Public  Safety  Agency  Commimications 
Requirements  Through  the  Year  2010 
and  Establishment  of  Rules  and 
Requirements  For  Priority  Access 
Service,  WT  Docket  No.  96-86,  First 
Report  and  Order  and  Third  Notice  of 
Proposed  Rulemaking,  FOC  98-191, 14 
FCC  Red  152  (1998),  63  F^  58645  (11- 
2-98).  I 

The  NCC  has  an  open  membership. 
Previous  expressions  of  interest  in 
membership  have  been  received  in 
response  to  several  Public  Notices 
inviting  interested  persons  to  become 
members  and  to  participate  in  the  NCX^'s 
processes.  All  persons  who  have 
previously  identified  themselves  or 
have  been  designated  as  a  representative 
of  an  organization  are  deemed  members 
and  are  invited  to  attend.  All  other 
interested  parties  are  hereby  invited  to 
attend  and  to  participate  in  the  NCC 
processes  and  its  meetings  and  to 
become  member&  of  the  Committee. 
This  policy  will  ensure  balanced 
participation.  Members  of  the  general 
public  may  attend  the  meeting.  To 
attend  the  fifteenth  meeting  of  the 
Public  Safety  National  Coordination 
Committee,  please  RSVP  to  Joy  Alford  of 
the  Policy  and  Rules  Branch  of  the 
Public  Safety  and  Private  Wireless 
Division,  Wireless  Telecommunications 
Bureau  of  the  FCC  by  calling  (202)  418- 
0680,  by  faxing  (202)  418-2643,  or  by  e- 
mailing  at  jaIford@fcc.gOv.  Please 
provide  your  name,  the  organization 
you  represent,  your  phone  number,  fax 
number  and  E-mail  address.  This  RSVP 
is  for  the  purpose  of  determining  the 
number  of  people  who  will  attend  this 
fifteenth  meeting.  The  FCC  will  attempt 
to  accommodate  as  many  people  as 
possible.  However,  admittance  will  be 
limited  to  the  Seating  available.  Persons 
requesting  accommodations  for  hearing 
disabilities  should  contact  Joy  Alford 
immediately  at  (202)  418-7233  (TTY). 
Persons  requesting  accommodatiDns  for 
other  physical  disabilities  shoidd 
contact  Joy  Alford  immediately  at  (202) 
418-0694  or  via  e-mail  at 
jalford®f cc.gov.  The  public  may  submit 
written  comments  to  the  NCC's 
Designated  Federal  Officer  before  the 
meeting. 

Additional  information  about  the  NCC 
and-NCC-related  matters  can  be  foimd 
on  the  NCC  Web  site  located  at:  httpj 
/www.fcc.gov/wtb/publicaafety/ 
nccJitinl. 


Federal  Communications  Commission. 
Jeanne  Kowabki, 

Deputy  Division  Chief  for  Public  Safety, 
Public  Safety  and  Private  Wireless  Division, 
Wireless  Telecommunications  Bureau. 
(FR  Doc.  02-785  Filed  1-11-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  AUC-01-82-C  (Auction  No.  82); 
DA  01-2882] 

Auction  No.  82  Construction  Permits 
for  New  Analog  Television  Stations 
Scheduled  for  February  5, 2002;  Notice 
and  Filing  Requirements,  Minimum 
Opening  Bids,  Upfront  Payments  and 
Other  Procedural  Issues 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
procedures  and  minimum  opening  bids 
for  the  upcoming  auction  of  licenses  in 
the  Construction  Permits  for  New 
Analog  Television  Stations  scheduled 
for  February  5,  2002. 
DATES:  Auction  No.  82  is  scheduled  for 
February  5,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Auctions  and  Industry  Analysis 
Division:  Kenneth  Burnley,  Legal 
Branch,  or  Jeff  Crooks,  Auctions 
Operations  Branch,  at  (202)  418-0660; 
Linda  Sanderson,  Auctions  Operations 
Branch  at  (717)  338-2888.  Media 
Contact:  Meribeth  McCarrick  at  (202) 
418-0654.  Video  Services  Division: 
Shaun  Maher  at  (202)  418-1600. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Auction  No.  82 
Procedures  Public  Notice  released  on 
December  13,  2001.  The  complete  text 
of  the  Auction  No.  82  Procedures  Public 
Notice,  including  attachments,  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  11,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC, 
20554.  The  Auction  No.  82  Procedures 
Public  Notice  may  also  be  purchased 
from  the  Commission's  duplicating 
contractor,  Qualex  International,  Portals 
n,  445  12th  Street,  SW,  Room  CY-B402. 
Washington,  DC,  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com. 

I.  General  Iiifbniiation 

A.  Introduction 

1.  This  public  notice  annoimces  the 
procedures  and  miniiriiim  opening  bids 
for  the  upcoming  auction  of 


construction  permits  for  new  analog 
television  stations  ("Auction  No.  82"). 
On  November  9,  2001,  in  accordance 
with  the  Balanced  Budget  Act  of  1997, 
the  Mass  Media  Bureau  ("MMB")  and 
the  Wireless  Telecommunications 
Bureau  ("WTB")  (collectively,  the 
"Bureaus")  released  the  Auction  No.  82 
Comment  Public  Notice,  66  FR  58735 
(November  23,  2001).  This  document 
sought  comment  on  the  establishment  of 
reserve  prices  and/ or  minimum  opening 
bids  for  Auction  No.  82.  In  addition,  the 
Bureaus  sought  comment  on  a  niunber 
of  procediues  to  be  used  in  Auction  No. 
82.  The  Biueaus  received  foiu 
conmients  and  no  reply  comments  in 
response  to  the  Auction  No.  82 
Comment  Public  Notice. 

i.  Construction  Permits  To  Be  Auctioned 

2.  The  construction  permits  available 
in  Auction  No.  82  include  four  new 
analog  television  stations.  These 
construction  permits  are  the  subject  of 
pending,  mutually  exclusive  short-form 
applications  (FCC  Form  175)  and 
participation  in  this  auction  is  limited 
to  the  applicants  identified  in 
Attachment  A  of  the  Auction  No.  82 
Comment  Public  Notice.  The  minimum 
opening  bids  and  upfitmt  payments  for 
these  construction  permits  are  also 
included  on  Attachment  A  of  the 
Auction  Nq.  82  Comment  Public  Notice. 

B.  Rules  and  Disclaimers 

i.  Relevant  Authority 

3.  Prospective  bidders  must 
familiarize  themselves  thoroughly  with 
the  Commission's  rules  relating  to 
broadcast  auctions,  contained  in  title  47, 
part  73  of  the  Code  of  Federal  . 
Regulations.  Prospective  bidders  must 
also  be  thoroughly  familiar  with  the 
procedures,  terms  and  conditions 
contained  in  the  Auction  No.  82 
Procedures  Public  Notice,  the  Auction 
No.  82  Conunent  Public  Notice,  the 
Broadcast  First  Report  and  Order,  63  FR 
48615  (September  11, 1998),  the 
Broadcast  Reconsideration  Order,  64  FR 
24523  (May  7. 1999),  and  the  New 
Entrant  Bidding  Credit  Reconsideration 
Order,  64  FR  44856  (August  18.  1999). 
Potential  bidders  must  also  familiarize 
themselves  with  part  1,  subpart  Q  of  the 
Commission's  rules  concerning 
competitive  bidding  proceedings. 

4.  The  terms  contained  in  the 
Commission's  rules,  relevant  orders, 
and  public  notices  are  not  negotiable. 
The  Commission  may  amend  or 
supplement  the  information  contained 
in  our  public  notices  at  any  time,  and 
will  issue  public  notices  to  convey  any 
new  or  supplemental  information  to 
bidders.  It  is  the  responsibility  of  all 
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prospective  bidders  to  remain  current 
with  all  Commission  rules  and  with  all 
public  notices  pertaining  to  this  auction. 
Copies  of  most  Commission  dociunents, 
including  public  notices,  can  be 
retrieved  from  the  FCC  Auctions 
Internet  site  at  http://wireless.fcc.gov/ 
auctions.  Additionally,  docxunents  are 
available  for  public  inspection  and 
copying  during  regular  business  hours 
at  the  FCC  Reference  Information 
Center,  Portals  n,  445  12th  Street,  SW., 
Room  CY-A257,  Washington,  DC,  20554 
or  may  be  purchased  fit>m  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898.  or 
via  e-mail  qualexint®aol.com.  When 
ordering  dociunents  from  Qiialex,  please 
provide  the  appropriate  FCC  number 
(for  example,  FCC  98-194  for  the 
Broadcast  First  Report  and  Order  and 
FCC  99-74  for  the  Broadcast 
Reconsideration  Order). 

ii.  Prohibition  of  Collusion 

5.  Bidders  are  reminded  that 

§  1.2105(c)  of  the  Commission's  rules 
prohibits  short-form  applicants  from 
communicating  with  each  other  during 
the  auction  about  bids,  bidding 
strategies,  or  settlements  imless  they 
have  identified  each  other  as  parties 
with  whom  they  have  entered  into 
agreements  imder  §  1.2105(a)(2)(viii). 
For  further  details  regarding  the  anti- 
collusion  rule,  refer  to  the  Auction 
Filing  Window  Public  Notice,  66  FR 
33699  (June  25,  2001),  released  May  25, 
2001.  For  Auction  No.  82,  this 
prohibition  became  effective  at  the 
short-form  application  deadline  (Jime 
29,  2001)  and  will  end  on  the  down 
payment  due  date  after  the  auction  (to 
be  annoimced  in  a  future  public  notice). 
Applicants  certified  compliance  with 
§  1.2105(c)  when  they  signed  their 
short-form  applications.  However,  the 
Bureau  cautions  that  merely  filing  a 
certifying  statement  as  part  of  an 
application  will  not  outweigh  specific 
evidence  that  collusive  behavior  has 
occurred,  nor  will  it  preclude  the 
initiation  of  an  investigation  when 
warranted. 

6.  Bidders  in  Auction  No.  82  are 
encouraged  not  to  use  the  same 
individual  acting  as  an  authorized 
bidder  for  any  odier  applicant.  A 
violation  of  the  anti-collusion  rule  could 
occur  if  an  individual  acts  as  the 
authorized  bidder  for  two  or  more 
competing  applicants,  and  conveys 
infonnation  concerning  the  substance  of 
bids  or  bidding  strategies  between  the 
biddos  he/she  is  authorized  to 
represent  in  the  auction.  A  violation 


could  similarly  occiu  if  the  authorized 
bidders  are  different  individuals 
employed  by  the  same  organization 
(e.g.,  law  finn  or  consulting  firm). 

7.  In  addition,  §  1.65  of  me 
Commission's  rules  requires  an 
applicant  to  maintain  the  acciu^cy  and 
completeness  of  information  furnished 
in  its  pending  application  and  to  notify 
the  Commission  within  30  days  of  any 
substantial  change  that  may  be  of 
decisional  significance  to  that 
application.  Thus,  §  1.65  requires  an 
auction  applicant  to  notify  the 
Commission  of  any  violation  of  the  anti- 
collusion  rules  immediately  upon 
learning  of  such  violation.  Bidders 
therefore  are  required  to  make  such 
notification  to  the  Commission 
immediately  upon  discovery. 

8.  A  summary  listing  of  documents 
from  the  Commission  and  the  Biueau 
addressing  the  application  of  the  anti- 
collusion  rules  may  be  found  in 
Attachment  E  of  the  Auction  No.  82 
Procedures  Public  Notice. 

iii.  Due  Diligence   . 

9.  Potential  bidders  are  reminded  that 
they  are  solely  responsible  for 
investigating  and  evaluating  all 
technical  and  market  place  factors  that 
may  have  a  bearing  on  the  value  of  the 
television  facilities  in  this  auction.  The 
FCC  makes  no  representations  or 
warranties  about  the  use  of  this 
spectrum  for  particular  services. 
Applicants  should  be  aware  that  an  FCC 
auction  represents  an  opportunity  to 
become  an  FCC  permittee  in  the 
broadcast  service,  subject  to  certain 
conditions  and  regulations.  An  FCC 
auction  does  not  constitute  an 
endorsement  by  the  FCC  of  any 
particular  service,  technology,  or 
product,  nor  does  an  FCC  construction 
permit  or  license  constitute  a  guarantee 
of  business  success.  Applicants  should 
perform  their  individual  due  diligence 
before  proceeding  as  they  would  with 
any  new  business  venture. 

10.  Potential  bidders  are  strongly 
encouraged  to  conduct  their  own 
research  prior  to  Auction  No.  82  in 
order  to  determine  the  existence  of 
pending  proceedings  that  might  affect 
their  decisions  regarding  participation 
in  the  auction.  Participants  in  Auction 
No.  82  are  strongly  encouraged  to 
continue  such  research  diiring  the 
auction. 

11.  Potential  bidders  should  note  that, 
in  November  1999,  Congress  enacted  the 
Community  Broadcasters  Protection  Act 
of  1999  (CBPA)  which  established  a  new 
Class  A  television  service.  In  response 
to  the  enactment  of  the  CBPA,  the 
Commission  adopted  rules  to  establish 
the  new  Class  A  television  service.  In 

/ 


the  Class  A  Report  and  Order,  65  FR 
29985  (May  10,  2000),  the  Commission 
adopted  rules  to  provide  interference 
protection  for  eligible  Class  A  television 
stations  bom  new  full  power  television 
stations.  Given  the  Commission's  ruling 
in  the  Class  A  Report  and  Order,  the 
wiiming  bidders  in  Auction  No.  82, 
upon  submission  of  their  long-form 
application  (FCC  Form  301),  will  have 
to  provide  interference  protection  to 
qualified  Class  A  television  stations. 
"Therefore,  potential  bidders  are 
encouraged  to  perform  engineering  ■ 
studies  to  determine  the  existence  of 
Class  A  television  stations  and  their 
effect  on  the  ability  to  operate  the  full 
power  television  stations  proposed  in 
this  auction.  Information  about  the 
identity  and  location  of  Class  A 
television  stations  is  available  from  the 
Mass  Media  Bureau's  Consolidated 
Database  System  (CDBS)  (public  access 
available  at:  http://www.fcc.gov/mmb) 
and  on  the  Mass  Media  Bureau's  Class 
A  television  Web  page:  http:// 
www.fcc.gov/mmb/vsd/files/classa.html. 

12.  Potential  bidders  are  also 
reminded  that  full  service  television 
stations  are  in  the  process  of  converting 
from  analog  to  digital  operation  and  that 
stations  may  have  pending  applications 
to  construct  and  operate  digital 
television  facilities,  construction 
permits  and/or  licenses  for  such  digital 
facilities.  Bidders  should  investigate  the 
impact  such  applications,  permits  and 
licenses  may  have  on  their  ability  to 
operate  the  facilities  proposed  in  this 
auction. 

13.  Bidders  for  the  Columbia,  South 
Carolina,  station  on  Chaimel  47  should 
note  that  there  is  pending  a  petition  for 
rulemaking  to  change  the  DTV  channel 
for  WCSC-TV.  Charleston,  South 
Carolina,  frtjm  Chaimel  52  to  Channel 
47.  Pending  the  outcome  of  the  Channel 
47  Charleston  DTV  rulemaking 
proceeding,  bidders  for  Channel  47  at 
Columbia  are  advised  that  the 
construction  permit  for  their  facility 
will  be  conditioned  on  acceptance  of 
interference  from  WCSC-DT.  Chaimel 
47,  Charleston,  South  Carolina. 

iv.  Bidder  Alerts 

14.  All  applicants  must  certify  on 
their  FCC  Form  175  applications  under 
penalty  of  perjury  that  they  are  legally, 
technically,  financially  and  otherwise 
qualified  to  hold  a  license,  and  not  in 
defaiilt  on  any  payment  for  Conunission 
licenses  (including  down  payments)  or 
delinquent  on  any  non-tax  debt  owed  to 
any  Federal  agency.  Prospective  bidders 
are  reminded  that  svibmission  of  a  false 
certification  to  the  Commission  is  a 
serious  matter  that  may  result  in  severe 
penalties,  including  monetary 
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forfeitures,  license  revocations, 
excliision  firom  participation  in  future 
auctions,  and/or  criminal  prosecution. 

15.  As  is  the  case  with  many  business 
investment  opportunities,  some 
unscrupulous  entrepreneurs  may 
attempt  to  use  Auction  No.  82  to 
deceive  and  defiraud  imsuspecting 
investors.  Common  warning  signals  of 
fraud  include  the  following: 

•  The  first  contact  is  a  "cold  call" 
from  a  telemarketer,  or  is  made  in 
response  to  an  inqiiiry  prompted  by  a 
radio  or  television  infomercial. 

•  The  offiering  materials  used  to 
invest  in  the  venture  appear  to  be 
targeted  at  IRA  funds,  for  example  by 
including  all  documents  and  papers 
needed  for  the  transfer  of  funds 
maintained  in  IRA  accoimts. 

•  The  amoimt  of  the  TniniTniim 
investment  is  less  than  $25,000. 

•  The  sales  representative  makes 
verbal  representations  that:  (a)  The 
Internal  Revenue  Service  ("IRS"), 
Federal  Trade  Commission  ("FTC"), 
Securities  and  Exchange  Commission 
("SEC"),  FCC,  or  other  government 
agency  has  approved  the  investment;  (b) 
the  investment  is  not  subject  to  state  or 
federal  securities  laws;  or  (c)  the 
investment  will  yield  unrealistically 
high  short-term  profits.  In  addition,  the 
offering  materials  often  include  copies 
of  actual  FCC  releases,  or  quotes  from 
FCC  personnel,  giving  the  appearance  of 
FCC  knowledge  or  approval  of  the 
solicitation. 

16.  Information  about  deceptive 
telemarketing  investment  schemes  is 
available  from  the  FTC  at  (202)  326- 
2222  and  from  the  SEC  at  (202)  942- 
7040.  Complaints  about  specific 
deceptive  telemarketing  investment 
schemes  should  be  directed  to  the  FTC, 
the  SEC,  or  the  National  I^Yaud 
Information  Center  at  (800)  876-7060. 
Consumers  who  have  concerns  about ' 
specific  proposals  may  also  call  the  FCC 
Consmner  Cent  w  at  (888)  CALL-FCC 
((888)  225-5322). 

V.  National  Environmental  Policy  Act 
(NEFA)  Requirements 

17.  Permittees  must  comply  with  the 
Commission's  rules  regardhig  the 
National  Environmental  Policy  Act 
(NEPA).  The  construction  of  a  broadcast 
antenna  facility  is  a  federal  action  and 
the  permittee  must  comply  with  the 
Commission's  NEPA  rules  for  each  such 
fedlity.  The  Commission's  NEPA  rules 
require,  among  other  things,  that  the 
permittee  consult  with  expert  agencies  - 
having  NEPA  responsibilities,  including 
the  U.S.  Fish  and  Wildlife  Service,  the 
State  Historic  Preservation  Office,  the 
Army  Corp  of  Engineers  and  the  Federal 
Emergency  Management  Agency 


(through  the  local  authority  with 
jurisdiction  over  floodplains).  The 
permittee  must  prepare  environmental 
<  assessments  for  facilities  that  may  have 
a  significant  impact  in  or  on  wilderness 
areas,  wildlife  preserves,  threatened  or 
endangered  species  or  designated 
critical  habitats,  historical  or 
archaeological  sites,  Indian  religious 
sites,  floodplains,  and  siuface  feattues. 
The  permittee  must  also  prepare 
environmental  assessments  for  facilities 
that  include  high  intensity  white  lights 
in  residential  neighborhoods  or 
excessive  radio  frequency  emission. 

C.  Auction  Specifics 

i.  Auction  Date 


18.  Auction  No.  82  will  begin  on 
Tuesday,  February  5,  2002.  'The  initial 
schedule  for  bidding  will  be  announced 
by  public  notice  at  least  one  week  before 
the  start  of  the  auction.  Unless 
otherwise  announced,  bidding  on  all 
construction  permits  will  be  conducted      Technical  Support 
on  each  business  day  until  bidding  has 
stopped  on  all  construction  permits. 

ii.  Auction  Tide 


vi.  General  Contact  Information 

23.  The  following  is  a  list  of  general 
contact  information  relating  to  Auction 
No.  82: 

General  Auction  Information 

General  Auction  Questions,  Seminar 
Registration,  FCC  Auctions  Hotline, 
(888)  225-5322,  Press  Option  #2,  or 
direct  (717)  33&-2888,  Hours  of  service: 
8  a.m.-5:30  p.m.  EST. 

Auction  Legal  Information 

Auction  Rules,  Policies,  Regiilations, 
Auctions  and  Industry  Analysis 
Division,  Legal  Branch  (202)  418-0660. 

Licensing  information 


Rules,  Policies,  Regulations,  Licensing 
Issues,  Due  Diligence,  Incumbency 
Issues,  Video  Services  Division,  (202) 
418-1600. 


19.  Auction  No.  82 — ^New  Analog 
Television 

iii.  Bidding  Methodology 

20.  The  bidding  methodology  for 
Auction  No.  82  will  be  simultaneous 
multiple  roimd  bidding.  The 
Commission  will  conduct  this  auction 
over  the  Internet.  Telephonic  bidding 
will  also  be  available.  As  a  contingency, 
the  FCC  Wide  Area  Network,  which  . 
requires  access  to  a  900  number 
telephone  service,  will  beavailable  as 
well.  Qualified  bidders  are  permitted  to 
bid  telephonically  or  electronically. 

iv.  Pre- Auction  Dates  and  Deadlines 

21.  These  are  important  dates  relating 
to  Auction  No.  82: 

Auction  Seminar — ^January  8,  2002 
Upfront  Payments  (via  wire  transfer) — 

January  14,  2002;  6:00  p.m.  ET 
Mock  Auction — ^January  31,  2002 
Auction  Begins — February  5,  2002 

V.  Requirements  for  Participation 

22.  Those  wishing  to  participate  in 
the  auction  must: 

•  Be  listed  on  Attachment  A  of  the 
Auction  No.  82  Procedures  Public 
Notice.  ' 

•  Submit  a  sufficient  upfront 
pajrment  and  an  FCC  Remittance  Advice 
Form  (FCC  Form  159)  by  6  p.m.  EST, 
January  14,  2002. 

•  Comply  with  all  provisions 
outlined  in  the  Auction  No.  82 
Procedures  Public  Notice. 


Electronic  Filing,  Automated  Auction 
System,  FCC  Auctions  Technical 
Support  Hotline,  (202)  414-1250 
(Voice),  (202)  414-1255  (TTY),  Hours  of 
service:  Monday  through  Friday  7  a.m. 
to  10  p.m.  EST,  Saturday,  8  a.m.  to  7 
p.m.,  Simday,  12  noon  to  6  p.m. 

Payment  Information 

Wire  Transfers,  Refunds,  FCC 
Auctions  Accoimting  Branch,  (202) 
41S-1995.  (202)  418-2843  (Fax). 

Telephonic  Bidding 

Will  be  furnished  only  to  quaUfied 
bidders. 

FCC  Copy  Contractor 

Additional  Copies  of  Commission 
Documents,  Qualex  International, 
Portals  n,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554,  (202) 
863-2893,  (202)  863-2898  (Fax), 
qualexint@aol.com  (e-mail). 

Press  Information 

Meribeth  McCarrick  (202)  418-0654. 
FCC  Forms 

(800)  418-3676  (outside  Washington, 
DC),  (202)  418-3676  (in  the  Washington 
Area),  http://vfww.fcc.gov/ 
formpage.html. 

FGC  Internet  Sites 

http://www.fcc.gov,  http:// 
wiieless.fcc.gov/auctions,  http:// 
wireless.fcc.gov/uls. 


A 
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n.  Short-Form  (FCC  Form  175) 
Application  Requirements 

A.  Maintaining  Current  Information  in 
Short-Form  Applications  (FCC  Form 
175) 

24.  As  noted  in  the  Auction  No.  82 
Comment  Public  Notice,  and  under  47 
CFR  1.65,  applicants  have  an  obligation 
to  maintain  the  completeness  and 
accuracy  of  information  in  their  short- 
form  applications.  Amendments 
reporting  substantial  changes  of  possible 
decisional  significance  in  information 
contained  in  short-form  applications,  as 
defined  by  47  CFR  1.2105(b)(2),  will  not 
be  accepted  and  may  in  some  instances 
result  in  the  dismissal  of  the  short-form 
application.  Auction  No.  82  applicants 
may  file  changes  to  their  FCC  Form  175 
applications  by  electronic  mail  sent  to 
the  following  address: 
auction82@fcc.gov.  The  Bureau  prefers 
that  any  attachments  be  in  a  Word  or 
pdf  format.  Documents  filed  by 
electronic  mail  must  include  a  subject 
or  caption  referring  to  Auction  No.  82. 
Filers  must  also  submit  a  letter 
siunmarizing  the  changes  to:  Margaret 
Wiener,  Chief,  Auctions  and  Industry 
Analysis  Division,  Wireless 
Telecommimications  Bureau,  Federal 
Communications  Commission,  445  12th 
Street,  SW.,  Room  4-A760,  Washington, 
DC  20554. 

25.  A  separate  copy  of  the  letter 
should  faxed  to  the  attention  of  Kathryn 
Garland  at  (717)  338-2850.  Questions 
about  other  changes  should  be  directed 
to  Kenneth  Burnley  at  (202)  418-0660. 

26.  In  addition,  applicants  should 
make  these  changes  to  their  FCC  Form 
175  applications  on-line  after  release  of 
the  public  notice  explaining  the  status 
of  the  applications. 

B.  Electronic  Review  of  Short  "Form 
Applications  (FCC  Form  175) 

27.  As  noted  in  the  Auction  Filing 
Window  Public  Notice,  applicants  may 
review  their  own  and  other  applicants* 
completed  FCC  Form  175s  after  the  FCC 
has  issued  a  public  notice  concerning 
the  status  of  the  applications.  The  FCC 
Form  175  electronic  review  system  will 
be  available  at  that  time,  and  may  be 
used  to  locate  and  print  applicants'  FCC 
Form  175  information.  Applicants  will 
also  be  able  to  view  other  applicants' 
completed  FCC  Form  175  applications. 
There  is  no  fee  for  accessing  this  system. 
Instructions  for  electronic  review  of  FCC 
Form  175  applications  will  be  discussed 
in  a  futiue  public  notice. 

C.  Installment  Payments 

28.  Installment  pajmient  plans  will 
not  be  available  in  Auction  No.  82. 


m.  Pre-Auction  Procedures 

A.  Application  Processing  and  Minor 
Corrections 

29.  Before  the  auction  seminar,  the 
FCC  will  process  all  timely  submitted 
applications  to  determine  which  are 
acceptable  for  filing,  and  subsequently 
will  issue  a  public  notice  identifying:  (i) 
Those  applications  accepted  for  filing: 
(ii)  those  applications  rejected:  and  (iii) 
those  applications  which  have  minor 
defects  that  may  be  corrected,  and  the 
deadline  for  filing  such  corrected 
applications. 

30.  As  described  more  fully  in  the 
Commission's  rules,  after  the  short-form 
filing  deadline,  applicants  may  make 
only  minor  corrections  to  their  FCC 
Form  175  applications.  Applicants  will 
not  be  permitted  to  make  major 
modifications  to  their  applications  (e.g., 
change  their  construction  permit 
selections,  change  the  certifying  official, 
change  control  of  the  applicant,  or 
change  bidding  credit  eligibility). 

B.  Auction  Seminar 

31.  On  January  8,  2002,  the  FCC  will 
sponsor  a  free  seminar  for  Auction  No. 
82  at  the  Federal  Communications 
Commission,  located  at  445  12th  Street, 
SW.  (Room  3-B516),  Washington,  DC. 
The  seminar  will  provide  attendees  with 
information  about  pre-auction 
procedures,  conduct  of  the  auction,  FCC 
remote  bidding  software,  and  the 
broadcast  service  and  auction  rules.  The 
seminar  will  also  provide  an 
opportunity  for  prospective  bidders  to 
ask  questions  of  FCC  staff. 

32.  To  register,  complete  Attachment 
B  of  the  Auction  No.  82  Procedures 
Public  Notice  and  submit  it  by  Friday, 
January  4,  2002.  Registrations  are 
accepted  on  a  first-come,  first-served 
basis. 

Upfront  Payments — Due  January  14, 
2002 

33.  hi  order  to  be  eligible  to  bid  in  the 
auction,  applicants  must  submit  an 
upfront  payment  accompanied  by  an 
FCC  Remittance  Advice  Form  (FCC 
Form  159).  After  the  FCC  Form  175 
becomes  available  electronically,  filers 
will  have  access  to  an  electronic  version 
of  the  FCC  Form  159  that  can  be  printed 
and  faxed  to  Mellon  Bank  in  Pittsburgh. 
PA.  All  upfront  payments  must  be 
received  at  Mellon  Bank  by  6  p.m.  EST 
on  January  14,  2002. 

Please  note  that: 

•  All  payments  must  be  made  in  U.S. 
dollars. 

•  All  payments  must  be  made  by  wire 
transfer. 

•  Upfront  payments  for  Auction  No. 
82  go  to  a  lockbox  number  different 


from  the  ones  used  in  previous  FCC 
auctions,  and  different  from  the  lockbox 
number  to  be  used  for  post-auction 
payments. 

•  Failiue  to  deliver  the  upfront 
payment  by  the  January  14,  2002 
deadline  will  result  in  dismissal  of  the 
application  and  disqualification  from 
participation  in  the  auction. 

i.  Making  Auction  Payments  by  Wire 
Transfer 

34.  Wire  transfer  payments  must  be 
received  by  6  p.m.  EST  on  January  14, 
2002.  To  avoid  untimely  payments, 
applicants  should  discuss  arrangements 
(including  bank  closing  schedules)  with 
their  banker  several  days  before  they 
plan  to  make  the  wire  transfer,  and 
allow  sufficient  time  for  the  transfer  to 
be  initiated  and  completed  before  the 
deadline.  Applicants  will  need  the 
following  information: 

ABA  Routing  Number:  043000261. 

Receiving  Bank:  Mellon  Pittsbiu^h. 

BNF:  FCC/ Account  #  910-0180. 

OBI  Field:  (Skip  one  space  between 
each  information  item). 

"AUCTIONPAY". 

TAXPAYER  IDENTIFICATION  NO. 
(same  as  FCC  Form  159,  block  12). 

PAYMENT  TYPE  CODE  (same  as  FCC 
Form  159.  Block  24A;  A82U). 

FCC  CODE  1  (same  as  FCC  Form  159. 
block  28A:  "82"). 

PAYER  NAME  (same  as  FCC  Form 
159,  block  2). 

LOCKBOX  NO.  #  358420. 

Note:  The  BNF  and  Lockbox  number  are 
specific  to  the  upfront  pai'ments  for  this 
auction;  do  not  use  BNF  or  Ixjcktxjx  numbers 
from  previous  auctions. 

35.  Applicants  must  fax  a  completed 
FCC  Form  159  (Revised  2/00)  to  Mellon 
Bank  at  (412)  209-6045  at  least  one  horn- 
before  placing  the  order  for  the  wire 
transfer  (but  on  the  same  business  day). 
On  the  cover  sheet  of  the  fax,  write 
"Wire  Transfer — Auction  Payment  for 
Auction  Event  No.  82."  Bidders  should 
confirm  receipt  of  their  upfront  payment 
at  Mellon  Bank  by  contacting  their 
sending  financial  institution. 

ii.  FCC  Form  159 

36.  A  completed  FCC  Remittance 
Advice  Form  (FCC  Form  159,  Revised  2/ 
00)  must  be  faxed  to  Mellon  Bank  in 
order  to  accompany  each  upfront 
payment.  F*roper  completion  of  FCC 
Form  159  (Revised  2/00)  is  critical  to 
ensuring  correct  credit  of  upfront 
payments.  Detailed  instructions  for 
completion  of  FCC  Form  159  are 
included  in  Attachment  C  to  the 
Auction  No.  82  Procedures  Public 
Notice.  An  electronic  version  of  the  FCC 
Form  159  will  be  accessible  after  the 
FCC  Form  175  becomes  available 
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electronically.  The  FCC  Fonn  159  can 
be  completed  electronically,  but  must  be 
filed  with  Mellon  Bank  via  facsimile. 

iii.  Amount  of  Upfront  Payment 

37.  In  the  Part  1  Order,  Memomndum 
Opinion  and  Older,  and  Notice  of 
Proposed  Rule  Making.  62  FR  13540 
(March  21, 1997),  the  Commission 
delegated  to  the  Bureau  the  authority 
and  discretion  to  determine  appropriate 
upfrtsnt  payment(s)  for  each  auction.  In 
addition,  in  the  Part  1  Fifth  Report  and 
Order,  65  FR  52401  (August  29,  2000), 
the  Commission  ordered  that  "former 
defaulters,"  i.e.,  applicants  that  have 
ever  been  in  default  on  any  Commission 
license  or  have  ever  been  delinquent  on 
any  non-tax  debt  owed  to  any  "Federal 
agency,  be  required  to  pay  upfront 
payments  fifty  percent  greater  than  non- 
"former  defaulters." 

38.  In  the  Auction  No.  82  Comment 
Public  Notice,  we  proposed  translating 
bidders'  upfrtjnt  payments  to  bidding 
units  to  define  a  bidder's  maximiun 
eligibility.  In  order  to  bid  on  a 
construction  permit,  otherwise  qualified 
bidders  who  applied  for  that 
construction  permit  on  Form  175  must 
have  an  eligibility  level  that  meets  or 
exceeds  the  number  of  bidding  units 
assigned  to  that  construction  permit.  At 
a  minimimi,  therefore,  an  applicant's 
total  upfront  payment  must  be  enough 
to  establish  eligibility  to  bid  on  at  least 
one  of  the  construction  permits  applied 
for  on  Form  175,  or  else  the  applicant 
will  not  be  eligible  to  participate  in  the 
auction.  An  applicant  does  not  have  to 
make  an  upfront  payment  to  cover  all 
construction  permits  for  which  the 
applicant  has  applied  on  Form  175,  but 
raUier  to  cover  the  maximum  number  of 
bidding  units  that  are  associated  with 
construction  permits  on  which  the 
bidder  wishes  to  place  bids  and  hold 
high  bids  at  any  given  time. 

39.  WyoMedia  contends  that  the 
upfront  payment  for  Scottsbluff, 
Nebraska  should  be  reduced  to  between 
$41,000  and  $46,000.  WyoMedia 
provides  conmiunity  of  license 
information  for  each  permit  in  the 
auction  and  contends  that  parties 
interested  in  the  Scottsbluff  permit 
would  be  paying  an  upfront  payment 
that  is  three  times  as  much  for  other 
permits.  WyoMedia  urges  the  Bureaus  to 
adopt  an  upfront  payment  that  is 
consistent  with  those  set  for  other 
.permits.  Based  upon  the  information 
WyoMedia  provides,  we  conclude  that 
the  upfront  payment  for  Scottsbluff, 
Nebraska  should  be  reduced  to  $50,000. 

40.'The  specific  upfront  payments 
and  bidding  units  for  each  construction 
permit  are  set  forth  in  Attachment  A  of 


the  Auction  No.  82  Procedures  Public 
Notice. 

41.  In  calculating  its  upfront  payment 
amount,  an  applicant  should  determine 
the  maximum  number  of  bidding  units 
it  may  wish  to  bid  on  in  any  single 
round,  and  submit  an  upfront  payment 
covering  that  number  of  bidding  units. 
In  order  to  make  this  calculation,  an 
applicant  should  add  together  the 
upfront  pajmients  for  all  construction 
permits  on  which  it  seeks  to  bid  in  any 
given  round.  Bidders  should  check  their 
calculations  carefully,  as  there  is  no 
provision  for  increasing  a  bidder's 
maximum  eligibility  after  the  upfront 
payment  deadline. 

42.  Former  defaulters  should  calculate 
their  upfront  pajnraent  for  all 
construction  permits  by  multiplying  the 
nimiber  of  bidding  units  they  wish  to 
purchase  by  1.5.  In  order  to  calculate 
the  number  of  bidding  units  to  assign  to 
former  defaulters,  the  Commission  will 
divide  the  upfront  payment  received  by 
1.5  and  round  the  result  up  to  the 
nearest  bidding  unit. 

Note:  An  applicant's  actual  bidding  in  any 
round  will  be  limited  by  the  bidding  units 
reflected  in  its  upfront  payment,  in 
conjunction  with  the  selections  made  on  the 
FCC  Form  175. 

iv.  Applicant's  Wire  Transfer 
Information  for  Purposes  of  Refunds 

43.  The  Commission  will  use  wire 
transfers  for  all  Auction  No.  82  refunds. 
To  ensure  that  refunds  of  upfront 
payments  are  processed  in  an 
expeditious  manner,  the  Commission  is 
requesting  that  all  pertinent  information 
as  listed  below  be  supplied  to  the  FCC. 
Applicants  can  provide  the  information 
electronically  after  the  FCC  Form  175 
becomes  available  for  review.  Wire 
Transfer  Instructions  can  also  be 
manually  faxed  to  the  FCC,  Financial 
Operations  Center,  Auctions  Accotmting 
Group,  ATTN:  Tim  Dates  or  Gail 
Glasser.  at  (202)  418-2843  by  January 
14,  2002.  All  refunds  will  be  returned  to 
the  payer  of  record  as  identified  on  the 
FCC  Form  159  imless  the  payer  submits 
written  authorization  instructing 
otherwise.  For  additional  information, 
please  call  (202)  418-1995. 

Name  of  Bank. 
ABA  Number. 
Contact  and  Phone  Number. 
Account  Niunber  to  Credit. 
Name  of  Account  Holder. 
Taxpayer  Identification  Number  (see 
below). 
Correspondent  Bank  (if  applicable). 
ABA  Number. 
Accoimt  Number. 

(Applicants  should  also  note  that 
implementation  of  the  Debt  Collection 
Improvement  Act  of  1996  requires  the  FCC  to 


obtain  a  Taxpayer  Identification  Number 
(TIN)  before  it  can  disburse  refunds.) 
Eligibility  for  refunds  is  discussed  in  Section 
V.D. 

C.  Auction  Registration 

44.  Approximately  ten  days  before  the 
auction,  the  FCC  will  issue  a  public 
notice  annoimcing  all  qualified  bidders 
for  the  auction.  Qualified  bidders  are 
those  applicants  whose  FCC  Form  175 
applications  have  been  accepted  for 
filing  and  have  timely  submitted 
upfront  payments  sufficient  to  make 
them  eligible  to  bid  on  at  least  one  of 
the  construction  permits  for  which  they 
applied. 

45.  All  qualified  bidders  are 
automatically  registered  for  the  auction. 
Registration  materials  will  be 
distributed  prior  to  the  auction  by  two 
separate  overnight  mailings,  one 
containing  the  confidentid  bidder 
identification  number  (BIN)  required  to 
place  bids  and  the  other  containing  the 
SecurlD  cards.  These  mailings  will  be 
sent  only  to  the  contact  person  at  the 
contact  address  listed  in  the  FCC  Form 
175. 

46.  Applicants  that  do  not  receive 
both  registration  mailings  will  not  be 
able  to  submit  bids.  Therefore,  any 
qualified  applicant  that  has  not  received 
both  mailings  by  noon  on  Tuesday, 
January  29,  2002,  should  contact  the 
Auctions  Hotline  at  71 7-338-2888.      . 
Receipt  of  both  registration  mailings  is 
critical  to  participating  in  the  auction 
and  each  applicant  is  responsible  for 
ensuring  it  has  received  all  of  the 
registration  material. 

47.  Qualified  bidders  should  note  that 
lost  bidder  identification  ntmibers  or 
SectirlD  cards  can  be  replaced  only  by 
appearing  in  person  at  the  FCC  Auction 
Headquarters  located  at  445  12th  Street, 
SW.,  Washington,  DC  20554.  Only  an 
authorized  representative  or  certifying 
official,  as  designated  on  an  applicant's 
FCC  Form  175,  may  appear  in  person 
with  two  forms  of  identification  (one  of 
which  must  be  a  photo  identification)  in 
order  to  receive  replacements.  Qualified 
bidders  requiring  replacements  must 
call  technical  support  prior  to  arriving 
at  the  FCC. 

D.  Electronic  Bidding 

48.  The  Commission  will  conduct  this 
auction  over  the  Internet.  Telephonic 
bidding  will  also  be  available.  As  a 
contingency,  the  FCC  Wide  Area  = 
Network,  which  requires  access  to  a  900 
number  telephone  service,  will  be 
available  as  well.  Qualified  bidders  are 
permitted  to  bid  telephonically  or 
electronically,  i.e.,  over  the  Internet  or 
the  FCC's  Wide  Area  Network.  In  either 
case,  each  authorized  bidder  must  have 
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its  own  Remote  Security  Access  SeciurlD 
card,  which  the  FCC  will  provide  at  no 
charge.  Each  applicant  with  less  than 
three  authorized  bidders  will  be  issued 
two  SecurlD  cards,  while  applicants 
with  three  authorized  bidders  will  be 
issued  three  cards.  For  seciuity 
purposes,  the  SecurlD  cards  are  only 
mailed  to  the  contact  person  at  the 
contact  address  listed  on  the  FCC  Form 
175.  Please  note  that  each  SectirlD  card 
is  tailored  to  a  specific  auction, 
therefore,  SecurlD  cards  issued  for  other 
auctions  or  obtained  from  a  source  other 
than  the  FCC  will  not  work  for  Auction 
No.  82.  The  telephonic  bidding  phone 
mmiber  will  be  supplied  in  the  first 
Federal  Express  mailing  of  the 
confidential  bidder  identification 
niunber.  Your  bidding  preference — 
electronic  or  telephonic — can  be 
specified  on  the  FCC  Form  175  diuing 
the  resubmit  window. 

49.  Please  note  that  the  SecurlD  cards 
can  be  recycled,  and  we  encourage 
bidders  to  return  the  cards  to  the  FCC. 
We  will  provide  pre-addressed 
envelopes  that  bidders  may  use  to 
return  the  cards  once  the  auction  is 
over. 

E.  Mock  Auction 

50.  All  qualified  bidders  will  be 
eligible  to  participate  in  a  mock  auction 
on  Thursday,  January  31,  2002.  The 
mock  auction  will  enable  applicants  to 
become  familiar  with  the  electronic 
system  prior  to  the  auction. 

participation  by  all  bidders  is  strongly 
recommended.  Details  will  be 
announced  by  public  notice. 

IV.  Auction  Event 

51.  The  first  round  of  bidding  for 
Auction  No.  82  will  begin  on  Tuesday, 
February  5,  2002.  The  initial  bidding 
schedtile  will  be  annoimced  in  the 
public  notice  listing  the  qualified 
bidders,  which  is  released 
approximately  10  days  before  the  start 
of  the  auction. 

A.  Auction  Structure 

i.  Simultaneous  Multiple  Roimd 
Auction 

52.  In  the  Auction  No.  82  Comment 
Public  Notice,  we  proposed  to  award  all 
construction  permits  in  a  single, 
simultaneous  multiple  rotmd  auction. 
We  received  no  comments  on  this  issue. 
We  therefore  conclude  that  it  is 
operationally  feasible  and  appropriate  to 
auction  the  new  analog  television 
station  construction  permits  through  a 
single,  simultaneous  multiple  round 
auction.  Unless  otherwise  announced, 
bids  will  be  accepted  on  the 


construction  permits  in  each  round  of 
the  auction. 

ii.  Maximum  Eligibility  and  Activity 
Rules 

53.  hi  the  Auction  No.  82  Comment 
Public  Notice,  we  proposed  that  the 
amount  of  the  upfront  payment 
submitted  by  a  bidder  would  determine 
the  initial  maximum  eligibility  (as 
measured  in  bidding  units)  for  each 
bidder.  We  received  no  comments  on 
this  issue. 

54.  For  Auction  No.  82,  we  ajjopt  this 
proposal.  The  amoimt  of  the  upfront 
payment  submitted  by  a  bidder 
determines  the  initial  maximum 
eligibility  (in  bidding  units)  for  each 
bidder.  Note  again  that  each 
construction  permit  is  assigned  a 
specific  number  of  bidding  imits  equal 
to  the  upfront  payment  listed  in 
Attachment  A  on  a  bidding  unit  per 
dollar  basis.  The  total  upfiront  payment 

.  defines  the  maximum  number  of 
bidding  imits  on  which  the  applicant 
will  be  permitted  to  bid  and  hold  high 
bids.  As  there  is  no  provision  for 
increasing  a  bidder's  maximimi 
eligibility  during  the  course  of  an 
auction,  prospective  bidders  are 
cautioned  to  calculate  their  upfront 
payments  carefully.  The  totalupfront 
pajrment  does  not  affect  the  total  dollars 
a  bidder  may  bid  on  any  given 
construction  permit. 

55.  In  addition,  we  received  no 
comments  on  our  proposal  for  a  single 
stage  auction.  Therefore,  in  order  to 
ensure  that  the  auction  closes  within  a 
reasonable  period  of  time,  we  adopt  Our 
proposal  with  the  following  activity 
requirements:  a  bidder  must  either  place 
a  valid  bid  and/or  be  the  standing  high 
bidder  during  each  round  of  the  auction 
rather  than  wait  until  the  end  before 
participating.  A  bidder  is  required  to  be 
active  on  100  percent  of  their  bidding 
eligibility.  Failure  to  maintain  the 
requisite  activity  level  will  result  in  the 
use  of  an  activity  rule  waiver,  if  any 
remain,  or  a  reduction  in  the  bidder's 
bidding  eligibility. 

iii.  Activity  Rule  Waivers  and  Reducing 
Eligibility 

56.  In  the  Auction  No.  82  Comment 
Public  Notice,  we  proposed  that  each 
bidder  in  the  auction  would  be  provided 
three  activity  rule  waivers  that  may  be 
used  in  any  round  during  the  course  of 
the  auction.  We  received  no  comments 
on  this  issue. 

57.  Based  upon  our  experience  in 
previous  auctions,  we  adopt  our 
proposal  that  each  bidder  be  provided 
three  activity  rule  waivers  that  may  be 
used  in  any  round  during  the  course  of 
the  auction.  Use  of  an  activity  rule 


waiver  preserves  the  bidder's  ciurent 
bidding  eligibility  despite  the  bidder's 
activity  in  the  current  round  being 
below  the  required  minimum  level.  We 
are  satisfied  that  our  practice  of 
providing  three  waivers  over  the  course 
of  the  auction  provides  a  sufficient 
number  of  waivers  and  maximum 
flexibility  to  the  bidders,  while 
safeguarding  the  integrity  of  the  auction. 

58.  The  FCC  Automated  Auction 
System  assumes  that  bidders  with 
insufficient  activity  would  prefer  to  use 
an  activity  rule  waiver  (if  available) 
rather  than  lose  bidding  eligibility. 
Therefore,  the  system  will  automatically 
apply  a  waiver  (known  as  an  "automatic 
waiver")  at  the  end  of  any  round  where 
a  bidder's  activity  level  is  below  the 
minimum  required  imless:  (i)  there  are 
no  activity  rule  waivers  available;  or  (ii) 
the  bidder  overrides  the  automatic 
application  of  a  waiver  by  reducing 
eligibility,  thereby  meeting  the 
minimum  requirements.  If  a  bidder  has 
no  waivers  remaining  and  does  not 
satisfy  the  required  activity  level,  the 
current  eligibility  will  be  permanently 
reduced,  possibly  eliminating  them 
from  the  auction. 

59.  A  bidder  with  insufficient  activity 
that  wants  to  reduce  its  bidding 
eligibility  rather  than  use  an  activity 
rule  waiver  must  affirmatively  override 
the  automatic  waiver  mechanism  during 
the  round  by  using  the  reduce  eligibility 
function  in  the  bidding  system.  In  this 
case,  the  bidder's  eligibility  is 
permanently  reduced  to  bring  the  bidder 
into  compliance  with  the  activity  rules 
(see  Part  IV.A.ii).  Once  eligibility  has 
been  reduced,  a  bidder  will  not  be 
permitted  to  regain  its  lost  bidding 

eligibility- 

60.  Finally,  a  bidder  may  proactively 
use  an  activity  rule  waiver  as  a  means 
to  keep  the  auction  open  without 
placing  a  bid.  If  a  bidder  submits  a 
proactive  waiver  (using  the  proactive 
waiver  function  in  the  bidding  system) 
during  a  round  in  which  no  bids  are 
submitted,  the  auction  will  remain  open 
and  the  bidder's  eligibility  will  be 
preserved.  However,  an  autoinatic 
waiver  triggered  during  a  round  in 
which  there  are  no  new  valid  bids  or 
withdrawals  will  not  keep  the  auction 
open.  Note:  Once  a  proactive  waiver  is 
placed  during  a  round,  that  waiver 
cannot  be  unsubmitted. 

iv.  Auction  Stopping  Rules 

61.  For  Auction  No.  82,  the  Bureaus 
proposed  to  employ  a  simultaneous 
stopping  rule.  Under  this  rule,  bidding 
will  remain  open  on  all  construction 
permits  until  bidding  stops  on  every 
construction  permit.  The  auction  will 
close  for  all  construction  permits  when 
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one  roimd  passes  during  which  no 
bidder  submits  a  new  acceptable  bid  on 
any  construction  permit,  applies  a 
proactive  waiver,  or  withdraws  a 
previous  high  bid.  After  the  first  such 
roimd,  bidding  closes  simultaneously 
on  all  construction  permits. 

62.  The  Bureaus  also  proposed 
retaining  discretion  to  imfdement  a 
modified  version  of  the  simultaneous 
stopping  rule.  The  modified  version  will 
close  the  auction  for  all  construction 
permits  after  the  first  round  in  which  no 
bidder  submits  a  proactive  waiver,  a 
withdrawal,  or  a  new  bid  on  any 
construction  permit  on  which  it  is  not 
the  standing  high  bidder.  Thus,  absent 
any  othef'  bidding  activity,  a  bidder 
placing  a  new  bid  on  a  construction 
permit  for  which  it  is  the  standing  high 
bidder  will  not  keep  the  auction  open 
under  this  modified  stopping  rule. 

63.  The  Bureaus  further  proposed 
retaining  the  discretion  to  keep  the 
auction  open  even  if  no  new  acceptable 
bids  or  proactive  waivers  are  submitted 
and  no  previous  high  bids  are 
withdrawn  in  a  round.  In  this  event,  the 
effect  will  be  the  same  as  if  a  bidder  had 
submitted  a  proactive  waiver.  Thus,  the 
activity  rule  will  apply  as  usual,  and  a 
bidder  with  insufficient  activity  will 
either  lose  bidding  eligibility  or  use  an 
activity  rule  waiver  (if  any  remain). 

64.  In  addition,  we  proposed  that  the 
Bureaus  reserve  the  right  to  declare  that 
the  auction  will  end  after  a  designated 
number  of  additional  rounds  ("special 
stopping  rule").  If  the  Biueaus  invoke 
this  special  stopping  rule,  it  will  accept 
bids  in  the  final  round(s)  only  for 
construction  permits  on  which  the  high 
bid  increased  in  at  least  one  of  the 
preceding  specified  number  of  rounds. 
We  proposed  to  exercise  this  option 
only  in  circumstances  such  as  where  the 
auction  is  proceeding  very  slowly, 
where  there  is  minimal  overall  bidding 
activity  or  where  it  appears  likely  that 
the  auction  will  not  close  within  a 
reasonable  period  of  time.  Before 
exercising  this  option,  the  Bureaus  are 
likely  to  attempt  to  increase  the  pace  of 
the  auction  by,  for  example,  increasing 
the  number  of  bidding  rounds  per  day, 
and/or  adjusting  the  amount  of  the 
minimiim  bid  increments  for  the 
construction  permits. 

65.  We  received  no  comments  on  the 
subject,  therefore,  we  adopt  all  of  the 
proposals  concerning  the  auction 
stopping  rules.  Auction  No.  82  will 
be^  imder  the  simultaneous  stopping 
rule,  and  the  Bureaus  will  retain  the 
discretion  to  invoke  the  other  versions 
of  the  stopping  rule.  We  believe  that 
these  stopping  rules  are  most 
appropriate  for  Auction  No.  82,  because 
our  experience  in  prior  auctions 


demonstrates  ^at  the  auction  stopping 
rules  balance  the  interests  of 
administrative  efficiency  and  maximum 
bidder  participation. 

V.  Auction  Delay,  Suspension,  or 
Cancellation 

66.  In  the  Auction  No.  82  Comment 
Public  Notice,  we  proposed  that,  by 
public  notice  or  by  announcement 
during  the  auction,  the  Bureaus  may 
delay,  suspend,  or  cancel  the  auction  in 
the  event  of  natural  disaster,  technical 
obstacle,  evidence  of  an  auction  security 
breach,  unlawful  bidding  activity, 
administrative  or  weather  necessity,  or 
for  any  other  reason  that  affects  the  fair 
conduct  of  competitive  bidding. 

67.  Because  this  approach  has  proven 
effective  in  resolving  exigent 
cinnunstances  in  previous  auctions,  we 
adopt  our  proposed  auction  cancellation 
rules.  By  public  notice  or  by 
announcement  during  the  auction,  the 
Bineaus  may  delay,  suspend  or  cancel 
the  auction  in  the  event  of  natural 
disaster,  technical  obstacle,  evidence  of 
an  auction  security  breach,  unlawful 
bidding  activity,  administrative  or 
weather  necessity,  or  for  any  other 
reason  that  affects  the  fair  and 
competitive  conduct  of  competitive 
bidding.  In  such  cases,  the  Bureaus,  in 
their  sole  discretion,  may  elect  to 
resume  the  auction  starting  from  the 
beginning  of  the  ciurent  roimd,  resume 
the  auction  starting  from  some  previous 
roimd,  or  cancel  the  auction  in  its 
entirety.  Network  interruption  may 
cause  the  Bureaus  to  delay  or  suspend 
the  auction.  We  emphasize  that  exercise 
of  this  authority  is  solely  within  the 
discretion  of  the  Bureaus,  and  its  use  is 
not  intended  to  be  a  substitute  for 
situations  in  which  bidders  may  wish  to 
apply  their  activity  rule  waivers. 

B.  Bidding  Procedures 

i.  Round  Structure 

68.  The  initial  bidding  schedule  will 
be  announced  in  the  public  notice 
listing  the  qualified  bidders  which  is 
released  approximately  10  days  before 
the  start  of  the  auction.  This  public 
notice  wiU  be  included  with  the 
registration  mailings.  The  round 
structiue  for  each  bidding  round 
contains  a  single  bidding  rotmd 
followed  by  the  release  of  the  round 
results.  Multiple  bidding  rounds  may  be 
conducted  in  a  given  day.  Details 
regarding  round  result  formats  and 
locations  will  also  be  included  in  the 
qualified  bidders  public  notice 
referenced. 

69.  The  FCC  has  discretion  to  change 
the  bidding  schedule  in  order  to  foster 
an  auction  pace  that  reasonably 


balances  speed  with  the  bidders'  need  to 
study  roxmd  results  and  adjust  their 
bidding  strategies.  The  FCC  may 
increase  or  decrease  this  amount  of  time 
for  the  bidding  rounds  and  review 
periods,  or  the  number  of  rounds  per 
day,  depending  upon  the  bidding 
activity  level  and  other  factors. 

ii.  Reserve  Price  or  Minimum  Opening 
Bid 

70.  Background.  The  Balanced  Budget 
Act  calls  upon  the  Commission  to 
prescribe  methods  by  which  a 
reasonable  reserve  price  will  be  required 
or  a  minimum  opening  bid  established 
when  FCC  licenses  or  construction 
permits  are  subject  to  auction  (i.e., 
because  they  are  mutually  exclusive), 
unless  the  Commission  determines  that 
a  reserve  price  or  minimum  opening  bid 
is  not  in  the  public  interest.  Consistent 
with  this  mandate,  the  Commission 
directed  the  Bureaus  to  seek  comment 
on  the  use  of  a  minimum  opening  bid 
and/or  reserve  price  prior  to  the  start  of 
each  auction.  Among  other  factors,  the 
Biu^aus  must  consider  the  amount  of 
spectrum  being  auctioned,  levels  of 
inciunbency,  the  availability  of 
technology  to  provide  service,  the  size 
of  the  geographic  service  areas,  the 
extent  of  int^ference  with  other 
spectrum  bands,  and  any  other  relevant 
factors  that  could  have  an  impact  on 
valuation  of  the  spectmm  being 
auctioned.  The  Commission  concluded 
that  the  Biu«aus  should  have  the 
discretion  to  employ  either  or  both  of 
these  mechanisms  for  future  auctions.     < 

71.  Congress  has  enacted  a 
presumption  that  imless  the 
Commission  determines  otherwise, 
minimum  opening  bids  or  reserve  prices 
are  in  the  public  interest.  Based  on  our 
experience  in  using  minimum  opening 
bids  in  other  auctions,  we  believe  that 
minimum  opening  bids  speed  the 
course  of  the  auction  and  ensure  that 
valiiable  assets  are  not  sold  for  nominal 
prices,  without  imduly  interfering  with 
the  efficient  assignment  of  construction 
permits. 

72.  In  the  Auction  No.  82  Comment 
Public  Notice,  the  Bureaus  proposed  to 
establish  minimum  opening  bids  for 
Auction  No.  82  and  to  retain  discretion 
to  lower  the  minimum  opening  bids. 
Specifically,  for  Auction  No.  82,  the 
Bureaus  proposed  calculating  the 
minimum  opening  bid  based  on  the 
potential  value  of  the  spectrum, 
including  the  type  of  service,  market 
size,  industry  cash  flow  data  and  recent 
broadcast  transactions.  Three 
commenters  challenged  the  minimum 
opening  bids  proposed  for  this  auction. 
WyoMedia  Corp^  challenged  the 
minimiim  opening  bid  for  Scottsbluff , , 
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Nebraska,  asking  that  it  be  reduced  to 
between  $41,000  and  $46,000. 
WyoMedia  contends  that  those  parties 
interested  in  the  Scottsbluff  permit 
would  be  paying  a  minimum  opening 
bid  that  is  three  times  as  much  for  other 
permits.  WyoMedia  urges  the  Bureaus  to 
adopt  a  minimum  opening  bid  that  is 
consistent  with  those  set  for  other 
permit.  Hubbard  contends  that  $250,000 
is  a  more  reasonable  value  for  the 
minimum  opening  bid  for  Pittsfied, 
Massachusetts.  Powell  Meredith 
requests  that  all,  of  the  minimum 
opening  bids  be  reduced  since  the  costs 
of  constructing  new  television  stations 
have  increased.  We  agree  that  minimum 
opening  bids  for  Scottsbluff,  Nebraska 
should  be  reduced  to  $50,000.  However, 
we  do  not  find  that  the  commenters 
have  justified  reducing  the  minimum 
opening  bids  for  other  permits. 
Therefore  only  the  minimimi  opening 
bids  for  Scottsbluff,  Nebraska  will  be 
reduced. 

iii.  Bid  Increments  and  Minimiun 
Accepted  Bids 

73.  In  the  Auction  No.  82  Comment 
Public  Notice,  we  proposed  to  use  a 
smoothing  methodology  to  calculate 
minimum  acceptable  bids.  We  further 
proposed  to  retain  the  discretion  to 
change  the  minimum  acceptable  bids 
and  bid  increments  if  circumstances  so 
dictate.  We  received  no  comment  on 
this  issue.  We  adopt  our  proposal  for  a 
smoothing  formula.  The  smoothing 
methodology  is  designed  to  vary  the 
increment  for  a  given  construction 
permit  between  a  maximimi  and 
minimum  value  based  on  the  bidding 
activity  on  that  construction  permit. 
This  methodology  allows  the 
increments  to  be  tailored  to  the  activity 
level  of  a  construction  permit, 
decreasing  the  time  it  takes  for  active   • 
construction  permits  to  reach  their  final 
value.  The  formula  used  to  calculate 
this  increment  is  included  as 
Attachment  D  of  the  Auction  No.  82 
Procedures  Public  Notice. 

74.  We  adopt  our  proposal  of  initially 
setting  the  weighing  factor  at  0.5,  the 
minimum  percentage  increment  at  0.1 
(10  percent),  and  the  maximum  at  0.2 
(20  percent).  The  Bureaus  retains  the 
discretion  to  change  the  minimum 
acceptable  bids  and  bid  increments  if  it 
determines  that  circumstance  so  dictate. 
The  Bureaus  will  do  so  by 
announcement  in  the  Automated 
Auction  System.  Under  its  discretion, 
the  Bureaus  may  also  implement  an 
absolute  dollar  floor  for  the  bid 
increment  to  further  facilitate  a  timely 
close  of  the  auction.  The  Bureaus  may 
also  use  its  discretion  to  adjust  the 
niinimiim  bid  increment  without  prior 


notice  if  circumstances  warrant.  The 
Bureaus  also  retains  the  discretion  to 
use  alternate  methodologies,  such  as  a 
flat  percentage  increment  for  all 
construction  permits,  for  Auction  No.  82 
if  circiunstances  warrant. 

iv.  High  Bids 

75.  At  the  end  of  each  round,  the 
Automated  Auction  System  determines 
the  standing  high  bid  for  each 
construction  permit  based  on  the  gross 
dollar  amounts  of  the  bids  received  for 
each  construction  permit. 

76.  In  the  case  of  tied  high  bids,  af 
pseudo-random  generator  will  be  used 
to  determine  the  standing  high  bid.  A 
random  number  will  be  assigned  to  each 
bid.  The  tie  bid  having  the  highest 
random  number  will  become  the 
standing  high  bid. 

V.  Bidding 

77.  During  a  bidding  round,  a  bidder 
may  submit  bids  for  as  many 
construction  permits  as  it  wishes 
(subject  to  its  eligibility),  withdraw  high 
bids  ft°om  previous  bidding  rounds, 
remove  bids  placed  in  the  same  bidding 
round,  or  permanently  reduce 
eligibility.  Bidders  also  have  the  option 
of  making  multiple  submissions  and 
withdrawals  in  each  bidding  round.  If  a 
bidder  submits  multiple,  bids  for  a 
construction  permit  in  the  same  round, 
the  system  takes  the  last  bid  entered  as 
that  bidder's  bid  for  the  round. 

78.  Please  note  that  all  bidding  will 
take  place  remotely  either  through  the 
Automated  Auction  System  or  by 
telephonic  bidding.  (Telephonic  bid 
assistants  are  required  to  use  a  script 
when  entering  bids  placed  by  telephone. 
Telephonic  bidders  are  therefore 
reminded  to  allow  sufficient  time  to  bid 
by  placing  their  calls  well  in  advance  of 
the  close  of  a  roimd.  Normally,  four  to 
five  minutes  are  necessary  to  complete 

a  bid  submission.)  There  will  be  no  on- 
site  bidding  during  Auction  No.  82. 

79.  A  bidder's  ability  to  bid  on 
specific  construction  permits  in  the  first 
round  of  the  auction  is  determined  by 
two  factors:  (1)  the  construction  permits 
applied  for  on  FCC  Form  175  and  (2)  the 
upfront  payment  amount  deposited.  The 
bid  submission  screens  will  allow 
bidders  to  submit  bids  on  only  those 
construction  permits  for  which  the 
bidder  applied  on  its  FCC  Form  175. 

80.  The  FCC  Automated  Auction 
System  requires  each  bidder  to  be 
logged  in  during  the  bidding  round 
using  the  bidder  identification  number 
provided  in  the  registration  materials, 
and  the  generated  SecurlD  code.  Bidders 
are  strongly  encouraged  to  print  bid 
confirmations  after  Aey  submit  their 
bids. 


81.  In  each  round,  eligible  bidders 
will  be  able  to  place  bids  on  a  given 
construction  permit  in  any  of  nine 
different  amounts.  For  each 
construction  permit,  the  Automated 
Auction  System  interface  will  list  the 
nine  acceptable  bid  amounts  in  a  drop- 
down box.  Bidders  may  use  the  drop- 
down box  to  select  from  among  the  nine 
acceptable  bid  amounts.  The  Automated 
Auction  System  also  includes  an  import 
function  that  allows  bidders  to  upload 
text  files  containing  their  bid 
information. 

82.  Once  there  is  a  standing  high  bid 
on  a  construction  permit,  the 
Automated  Auction  System  will 
calculate  a  minimum  acceptable  bid  for 
that  construction  permit  for  the 
following  round.  The  difference 
between  the  minimum  acceptable  bid 
and  the  standing  high  bid  for  each 
construction  permit  will  define  the  bid 
increment.  The  nine  acceptable  bid 
amounts  for  each  construction  permit 
consist  of  the  minimum  acceptable  bid 
(the  standing  high  bid  plus  one  bid 
increment)  and  additional  amounts 
calculated  using  multiple  bid 
increments  (i.e.,  the  second  bid  amount 
equals  the  standing  high  bid  plus  two 
times  the  bid  increment,  the  third  bid 
amount  equals  the  standing  high  bid 
plus  three  times  the  bid  increment,  etc.). 

83.  Until  a  bid  has  been  placed  on  a 
construction  permit,  the  minimum 
acceptable  bid  for  that  construction 
permit  will  be  equal  to  its  minimum 
opening  bid.  The  additional  bid 
amounts  for  construction  permits  that 
have  not  yet  received  a  bid  are 
calculated  using  the  difference  between 
the  minimum  opening  bid  times  one 
plus  the  minimum  percentage 
increment,  rounded,  and  the  minimum 
opening  bid.  Therefore,  when  the 
minimum  percentage  increment  equals 
0.1,  the  first  additional  bid  amount  will 
be  approximately  ten  percent  higher 
than  the  minimum  opening  bid;  the 
second,  twenty  percent;  the  third,  thirty 
percent;  etc. 

vi.  Bid  Removal  and  Bid  Withdrawal 

84.  In  the  Auction  No.  82  Comment 
Public  Notice,  we  proposed  bid  removal 
and  bid  withdrawal  rules.  With  respect 
to  bid  withdrawals,  we  proposed 
limiting  each  bidder  to  withdrawals  in 
no  more  than  one  round  during  the 
course  of  the  auction.  The  one  round  in 
which  withdrawals  are  utilized,  we 
proposed,  would  be  at  the  bidder's 
discretion.  We  received  no  comments 
on  this  issue. 

85.  Procedures.  Before  the  close  of  a 
bidding  round,  a  bidder  has  the  option 
of  removing  any  bids  placed  in  that 
round.  By  using  the  "remove  bid" 
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function  in  the  bidding  system,  a  bidder 
may  effectively  "unsubmit"  any  bid 
placed  within  that  round.  A  bidder 
removing  a  bid  placed  in  the  same 
round  is  not  subject  to  withdrawal 
pa)rments.  Removing  a  bid  will  affect  a 
bidder's  activity  for  the  round  in  which 
it  is  removed,  i.e..  a  bid  that  is 
subsequently  removed  does  not  coimt 
toward  the  bidder's  activity 
requirement.  This  procedure,  about 
which  we  received  no  comments,  will 
enhance  bidder  flexibility  during  the 
auction.  Therefore,  we  adopt  these 
procedures  for  Auction  Na  82. 

86.  Once  a  round  closes,  a  bidder  may 
no  longer  remove  a  bid.  However,  in 
later  rounds,  a  bidder  may  withdraw 
standing  high  bids  from  previous 
rounds  using  the  "withdraw  bid" 
function  (assiuning  that  the  bidder  has 
not  exhausted  its  withdrawal 
allowance).  A  high  bidder  that 
withdraws  its  standing  high  bid  from  a 
previous  roimd  diuing  the  auction  is 
subject  to  the  bid  withdrawal  pajnnents 
specified  in  47  CFR  1.2104(g). 

Note:  Once  a  withdrawal  is  placed  during 
a  round,  that  withdrawal  cannot  be 
unsubmitted. 

87.  In  previous  auctions,  we  have 
detected  bidder  conduct  that,  arguably, 
may  have  constituted  strategic  bidding 
through  the  use  of  bid  withdrawals. 
While  we  continue  to  recognize  the 
important  role  that  bid  wititidrawals 
play  in  an  auction,  i.e.,  reducing  risk 
associated  with  efforts  to  secure  various 
construction  permits  in  combination, 
we  conclude  that,  for  Auction  No.  82, 
adoption  of  a  limit  on  their  use  to  one 
round  is  the  most  appropriate  outcome. 
By  doing  so  we  believe  we  strike  a 
reasonable  compromise  that  will  allow 
bidders  to  use  withdrawals.  Our 
decision  on  this  issue  is  based  upon  our 
experience  in  prior  auctions, 
particularly  the  PCS  D,  E  and  F  block 
auctions,  and  800  MHz  SMR  auction, 
and  is  in  no  way  a  reflection  of  our  view 
regarding  the  likelihood  of  any 
speculation  or  "gaming"  in  this  auction. 

88.  The  Bureaus  will  therefore  limit 
the  number  of  rounds  in  which  bidders 
may  place  withdrawals  to  one  roimd. 
This  round  will  be  at  the  bidder's 
discretion  and  there  will  be  no  limit  on 
the  number  of  bids  that  may  be 
withdrawn  in  this  round.  Withdrawals 
during  the  auction  will  still  be  subject 
to  the  bid  withdrawal  payments 
specified  in  47  CFR  1.2104(g).  Bidders 
should  note  that  abuse  of  the 
Commission's  bid  withdrawal 
procedures  could  result  in  the  denial  of 
the  ability  to  bid  on  a  permit.  If  a  high 
bid  is  withdrawn,  the  minimum 
accepted  bid  in  the  next  round  will  be 
the  prior  roimd's  second  highest  bid 


price,  which  may  be  less  than,  or  equal 
to,  in  the  case  of  tie  bids,  the  amount  of 
the  withdrawn  bid.  The  additional  bid 
amounts  are  calculated  using  the 
difference  between  the  second  highest 
bid  times  one  phis  the  minimum 
percentage  increment,  roimded,  and  the 
second  highest  bid.  The  Commission 
will  serve  as  a  "place  holder"  on  the 
construction  permit  imtil  a  new 
acceptable  bid  is  submitted  on  that 
construction  permit 

89.  Calculation.  Generally,  the 
Commission  imposes  payments  on 
bidders  that  withdraw  high  bids  during 
the  course  of  an  auction.  If  a  bidder 
withdraws  its  bid  and  there  is  no  higher 
bid  in  the  same  or  subsequent 
auction(s),  the  bidder  that  withdrew  its 
bid  is  responsible  for  the  difference 
between  its  withdrawn  bid  and  the  net 
high  bid  in  the  same  or  subsequent 
auction(s).  In  the  case  of  multiple  bid 
withdrawals  on  a  single  construction 
permit,  within  the  same  or  subsequent 
auctions(s),  the  payment  for  eaph  bid 
withdrawal  will  be  calculated  based  on 
the  sequence  of  bid  withdrawals  and  the 
amounts  withdrawn.  No  withdrawal 
payment  will  be  assessed  for  a 
withdrawn  bid  if  either  the  subsequent 
winning  bid  or  any  of  the  intervening 
subsequent  withdrawn  bids,  in  either 
the  same  or  subsequent  auctions(s), 
equals  or  exceeds  that  withdrawn  bid. 
Thus,  a  bidder  that  withdraws  a  bid  will 
not  be  responsible  for  any  withdrawal 
payments  if  there  is  a  subsequent  higher 
bid  in  the  same  or  subsequent 
auction(s).  This  policy  allows  bidders 
most  efficiently  to  allocate  their 
resources  as  well  as  to  evaluate  their 
bidding  strategies  and  business  plans 
during  an  auction  while,  at  the  same 
time,  maintaining  the  integrity  of  the 
auction  process.  The  Bureaus  retain  the 
discretion  to  scrutinize  multiple  bid 
withdrawals  on  a  single  construction 
permit  for  evidence  of  anti-competitive 
strategic  behavior  and  take  appropriate 
action  when  deemed  necessary. 

90.  In  the  Part  1  Fifth  Report  and 
Order,  the  Commission  modified 

§  1.2104(g)(1)  of  the  rules  regarding 
assessments  of  interim  bid  withdrawal 
payments.  As  amended,  §  1.2104(g)(1) 
provides  that  in  instances  in  which  bids 
have  been  withdrawn  on  a  license  that 
is  not  won  in  the  same  auction,  the 
Commission  will  assess  an  interim 
withdrawal  pa3nnient  equal  to  3  percent 
of  the  amount  of  the  withdrawn  bids.' 
The  3  percent  interim  payment  will  be 
applied  toward  any  final  bid  withdrawal 
payment  that  will  be  assessed  after 
subsequent  auction  of  the  license. 
Assessing  an  interim  bid  withdrawal 
payment  ensures  that  the  Conunission 
receives  a  minimal  withdrawal  payment 


pending  assessment  of  any  final 
withdrawal  payment.  The  Part  1  Fifth 
Report  and  Order  provides  specific 
examples  showing  application  of  the  bid 
with^awal  payment  rule. 

vii.  Roimd  Results 

91.  Bids  placed  during  a  round  will 
not  be  published  until  the  conclusion  of 
that  Udding  period.  After  a  roimd 
closes,  the  Bureaus  will  compile  reports 
of  all  bids  placed,  bids  withdrawn, 
durent  hi^  bid,  new  minimtmi 
accepted  bid,  and  bidder  eligibility 
status  (bidding  eligibility  and  activity 
rule  waivers),  and  post  the  reports  for 
public  access.  Reports  reflecting 
bidders'  identities  and  bidder 
identification  numbers  for  Auction  No. 
82  will  be  available  before  and  during 
the  auction.  Thus,  bidders  will  know  in 
advance  of  this  auction  the  identities  of 
the  bidders  against  which  they  are 
bidding. 

viii.  Auction  Announcements 

92.  The  FCC  will  use  auction 
announcements  to  annoimce  items  such 
as  schedule  changes.  All  FCC  auction 
announcements  will  be  available  by 
clicking  a  link  on  the  FCC  Automated 
Auction  System. 

viii.  Maintaining  the  Accuracy  of  Short- 
Form  (FCC  Form  175)  Information 

93.  As  noted  in  Part  n.A.,  after  the 
short-form  filing  deadline,  applicants 
may  make  only  minor  changes  to  their 
FCC  Form  175  applications.  For 
example,  permissible  minor  changes 
include  deletion  and  addition  of 
authorized  bidders  (to  a  maximiim  of 
three)  and  certain  revision  of  exhibits. 
Filers  must  make  these  changes  on-line, 
and  submit  a  letter  summarizing  the 
changes  to:  Margaret  Wiener,  Chief, 
^ctions  and  Industry  Analysis 
Envision,  Wireless  Telecommunications 
Biueau,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  4-A760,  Washington,  DC  20554. 

94.  A  separate  copy  of  the"  letter 
should  be  faxed  to  Kenneth  Burnley, 
Auctions  and  Industry  Analysis 
Division,  (202)  418-2923.  Questions 
about  other  changes  should  be  directed 
to  Kenneth  Burnley  at  (202)  418-0660. 

I.  Post-Auction  Procedures 

A.  Down  Payments  and  Withdrawn  Bid 
Payments 

95.  After  bidding  has  ended,  the 
Commission  will  issue  a  public  notice 
declaring  the  auction  closed,  identifying 
the  winning  bidders,  down  payments 
and  any  withdrawn  ^ajrments  due. 

96.  Within  ten  business  days  sAet 
release  of  the  auction  closing  notice, 
each  winning  bidder  must  submit 
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sufficient  funds  (in  addition  to  its 
upfront  payment)  to  bring  its  total 
amoimt  of  money  on  deposit  with  the 
Government  to  20  percent  of  its  net 

wiiming  bids  (actual  bids  less  any 

applicable  bidding  credit).  See  47  CFR 
1.2107(b).  In  addition,  by  the  same 
deadline  all  bidders  must  pay  any  bid 
withdrawal  pajmients  due  imder  47  CFR 
1.2104(g),  as  discussed  in  "Bid  Removal 
and  Bid  Withdrawal,"  Part  IV.B.vi. 
(Upfront  payments  are  applied  first  to 
satisfy  any  withdrawn  bid  liability, 
before  being  applied  toward  down 
payments.) 

B.  Long-Form  Application 

97.  Within  ten  business  days  after 
release  of  the  auction  closing  public 
notice,  winning  bidders  must 
electronically  submit  a  properly 
completed  long-form  application  and 
required  exhibits  for  each  construction 
permit  won  through  Auction  No.  82. 
Winning  bidders  that  are  claiming  new 
entrant  status  must  include  an  exhibit 
demonstrating  their  eligibility  for  the 
bidding  credit.  See  47  CFR  1.2112(b). 
Further  filing  instructions  will  be 
provided  to  the  auction  vramers  at  the 
close  of  the  auction. 

C.  Default  and  Disqualification 

98.  Any  high  bidder  that  defaults  or 
is  disqualified  after  the  close  of  the 
auction  (i.e.,  fails  to  remit  the  required 
down  pajmient  within  the  prescribed 
period  of  time,  fails  to  submit  a  timely 
long-form  application,  fails  to  make  full 
payment,  or  is  otherwise  disqualified) 
will  be  subject  to  the  payments 
described  in  47  CFR  1.2104(g)(2).  In 
such  event  the  Commission  may  re- 
auction  the  construction  permit  or  offer 
it  to  the  next  lughest  bidder  (in 
descending  order)  at  their  final  bid.  See 
47  CFR  1.2109(b)  and  (c).  In  addition,  if 
a  default  or  disqualification  involves 
gross  misconduct,  misrepresentation,  or 
bad  faith  by  an  applicant,  the 
Commission  may  declare  the  applicant 
and  its  principals  ineligible  to  bid  in 
future  auctions,  and  may  take  any  other 
action  that  it  deems  necessary, 
including  institution  of  proceedings  to 
revoke  any  existing  licenses  or 
construction  permits  held  by  the 
applicant.  See  47  CFR  1.2109(d). 

D.  Reftind  of  Remaining  Upfront 
Payment  Balance 
■  99.  All  applicants  that  submitted 
upfront  payments  but  were  not  winning 
biddws  for  a  construction  permit  in 
Auction  No.  82  may  be  entitled  to  a 
refund  of  their  upfront  payment  balance 
after  the  conclusion  of  the  auction.  No 
refund  will  be  made  unless  there  are 
excess  funds  on  deposit  from  that 


applicant  after  any  applicable  bid 
withdrawal  payments  have  been  paid. 
All  refunds  will  be  returned  to  the  payer 
of  record,  as  identified  on  the  FPC  Form 
159,  unless  the  payer  submits  written 
authorization  instructing  otherwise. 

100.  Qualified  bidders  that  have 
exhausted  all  of  their  activity  rule 
waivers,  have  no  remaining  bidding 
eligibility,  and  have  not  withdrawn  a 
high  bid  during  the  auction  must  submit 
a  written  refund  request.  If  you  have 
completed  the  refund  instructions 
electronically,  then  only  a  written 
request  for  the  refund  is  necessary.  If 
not,  the  request  must  also  include  wire 
transfer  instructions  and  a  Taxpayer 
Identification  Niunber  (TIN).  Send 
refund  request  to:  Federal 
Communications  Commission, 
Financial  Operations  Center,  Auctions 
Accounting  Group,  Michelle  Bennett, 
445  12th  Street,  SW.,  Room  1-C864, 
Washington,  DC  20554. 

101.  Bidders  are  encoiuaged  to  file 
their  refund  information  electronically 
using  the  refund  information  portion  of 
the  FCC  Form  175,  but  bidders  can  also 
fax  their  information  to  the  Auctions 
Accoimting  Group  at  (202)  418-2843. 
Once  the  information  has  been 
approved,  a  refund  will  be  sent  to  the 
party  identified  in  the  refund 
information. 

Note:  Rehind  processing  generally  takes  up 
to  two  weeks  to  complete.  Bidders  with 
questions  about  refunds  should  contact  Tim 
Dates  or  Gail  Glasser  at  (202)  418-1995. 

Federal  Communications  Commission. 

Leora  Hocbstein, 

Deputy  Chief,  Legal  Branch,  Auctions  and 

Industry  Analysis  Division,  WTB. 

[PR  Doc.  02-872  Filed  1-11-02;  8:45  am] 
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Chairman  Donald  E.  Powell,  that 
Corporation  business  required  its 
consideration  of  the  matters  on  less  than 
seven  days'  notice  to  the  public;  that  no 
earlier  notice  of  the  meeting  was 
practicable;  that  the  public  interest  did 
not  require  consideration  of  the  matters 
in  a  meeting  open  to  public  observation; 
and  that  the  matters  could  be 
considered  in  a  closed  meeting  by 
authority  of  subsections  (c)(4).  (c)(6), 
(c)(8),  (c)(9){A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Simshine  Act"  (5 
U.S.C.  552b(c)(4).  (c)(6),  (c)(8).  (c)(9) 
(A)(ii),  and  (c)(9)(B)). 

"The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550-1 7th  Street,  NW.,  Washington,  DC. 

Dated;  January  10,  2002. 
Federal  Deposit  Insurance  Corporation. 
James  0.  LaPieire, 
Deputy  Executive  Secretary. 
(FR  Doc.  02-1019  Filed  1-10-02;  3:26  pm) 
BILUNa  coos  6714-01-M 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

NotlM  Of  AgMicy  Meeting,  Sunshine 
Act 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  4:03  p.m.  on  Wednesday,  January  9, 
2002,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  John 
M.  Reich  (Appointive),  seconded  by 
Director  James  E.  Gilleran  (Director, 
Office  of  Thrift  Supervision),  and 
concurred  in  by  Director  John  D.  Hawke, 
Jr.  (Comptroller  of  the  Currency),  and 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1396-OR1 

Mississippi;  Amendment  No.  3  to 
Notice  of  s  Ms)or  Disester  Decleration 

agency:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notic^^ 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi.  (FEMA-1398-DR). 
dated  December  7,  2001.  and  related 
determinations. 

EFFECTIVE  DATE:  December  31,  2001. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  and  Directorate,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  December 
7,  2001:  Holmes  and  Sharkey  Coimties 
for  Public  Assistance. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  PUA);  83.542,  Fire  Suppression 
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Assistance:  83.543,  Individual  and  Family 

Grant  (IFG)  Program;  83.544,  Public 

Assistance  Grants;  83.545,  Disaster  Housing 

Program:  83.548,  Hazard  Mitigation  Grant 

Program.) 

|oe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-804  Filed  1-11-OZ;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreemefit(s)  nied 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agTeement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission.  800  North  Q^itol  Street, 
NW.,  Room  962.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011742-001. 

Title:  P&O  Nedlloyd-Farrell/Hapag- 
Uoyd/Zim  Mediterranean  Space  Charter 
Agreement. 

Parties:  Farrell  Lines,  Inc.  Hapag- 
Uoyd  Container  Linie  GmbH.  P&O 
Nedlloyd  Limited.  P&O  Nedlloyd  B.V. 
Zim  Israel  Navigation  Co.,  Ltd. 

Synopsis:  The  proposed  agreement 
modification  adds  authority  for  the 
parties  to  discuss  and  agree  on  the 
phasing-in  and  phasing-out  of  vessels 
for  maintenance  and  to  discuss  and 
agree  on  criteria  to  measure  adherence 
to  any  agreed-upon  schedule,  as  weU  as 
any  remedial  action  in  the  event  of  non- 
adherence.  The  modification  also 
clarifies  the  parties'  authority  to  use 
common  terminals  and  adds  provisions 
dealing  with  force  majeure  situations, 
notices,  and  enforceability.  The  parties 
request  expedited  review. 


Dated:  January  9. 2000. 

By  Order  of  the  Federal  Maritime 
Commission.  : 

Biyant  L.  VanBrakle,  | 

Secretary. 

[FR  Doc.  02-845  Filed  1-11-02;  8:45  am] 
COOC  CTSO-OI-P 


FEDERAL  RESERVE  SYSTEM 

Ctiang*  In  Bank  Control  Notices; 
AoqiMllon  of  Shares  of  Bank  or  Bank 
HoMinQ  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817{j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 


CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or.  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
28, 2002. 

A.  Federal  Reserve  Bank  of 
Minneapolis  QoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  Minneapolis,  Minnesota 
55480-0291: 

1.  Edward  T.  Christian,  trustee  of 
Edward  T.  Christian  Revocable  Trust, 
Albert  Lea,  Minnesota;  to  acquire  voting 
shares  of  Kiester  Investments,  Inc., 
Kiester,  Minnesota,  and  thereby 
indirectly  acquire  voting  shares  of  First 
National  Bank  of  Kiester,  Kiester, 
Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  8,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-795  Filed  1-11-02;  8:45  am] 

BIUJNG  COOE  621IMB-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnlstnrtkNi 

[Docket  No.  01 N-0402]  •_ 

Agency  Informatton  CollectkNi 
Actlvitiee;  Sutmiisston  for  OMB 
ftevlew;  Comment  Request;  Medical 
Devices;  Third-Party  Premarfcet 
SutMnisskm  Review  and  Quality 
System  inepectkxis  Under  United 
States/European  Community  Mutual 
RecognitkMi  Agreement 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcii^ 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995  (the  PRA). 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  February 
13,  2002. 


ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro.  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Medical  Devices;  Third-Paity 
Premarket  Submission  Review  and 
Quality  System  Inspections  Under 
United  States/Enropean  Community 
Mutual  Recognition  Agreement  (OMB 
Control  No.  0910-0378)— Extension 

The  third-party  program  under  the 
United  States/European  (U.S./EC) 
Community/Mutual  Recognition 
Agreement  (MRA)  is  intended  to 
implement  that  part  of  the  U.S./EC  MRA 
that  covers  the  exchange  of  quality 
system  evaluation  reports  for  all 
medical  devices  and  premarket 
evaluation  reports  for  selected  low-to- 
moderate  risk  devices.  Under  the  MRA, 
firms  may  apply  to  become  designated 
as  a  U.S.  Conformity  Assessment  Body 
(CAB).  Firms  who  are  designated  will  be 
qualified  to  conduct  quality  system 
evaluations  for  all  classes  of  devices  and 
product  type  examinations  and 
verffications  for  selected  devices  based 
on  EC  requirements  imder  the  volimtary 
third-party  program  authorized  by  MRA. 
Firms  designated  as  European  Union 
(EU)  CABs  could  conduct  quality 
system  evaluations  for  all  classes  of 
devices  and  premarket  510(k) 
evaluations  for  selected  devices  based 
on  FDA  requirements.  Under  the 
voluntary  third-party  program,  reports 
of  these  evaluations  would  be  submitted 
by  the  EU  CABs  to  FDA.  The  EU  CABs 
would  also  be  required  to  maintain 
copies  of  their  evaluation  reports. 

FDA  requests  approval  of  the 
following  collection  of  information: 

Requests  for  Designation  as  U.S. 
CABs — Under  this  program,  U.S. 
companies  were  allowed  to  apply  for 
designation  as  a  U.S.  CAB.  Such 
designation  enabled  the  company  to 
perform  third-party  reviews  of  U.S. 
products  for  export  to  the  EU  and  third- 
party  audits  of  quality  systems 
established  by  manufacturers  of  medical 
devices  manufactured  for  export  to  the 
EU.  Third-party  review  of  U.S.  products 
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for  export  and  third-party  audit  of 
quality  systems  was  elective  and  at  the 
discretion  of  the  manufacturer  of  the 
product.  At  the  present  time,  only  eight 
U.S.  CABs  are  active.  The  agency  is  not 
accepting  applications  for  U.S.  CAB 
designation  at  this  time  and  in  the 
foreseeable  futiue. 

Premarket  Reports  by  EU  CABs— 
Under  this  program,  EU  CABs  will  be 
able  to  perform  third-party  evaluations 
for  certain  products  maniifactured  in 
Europe  for  escport  to  the  United  States. 
Third-party  evaluation  is  elective  and  at 
the  discretion  of  the  manufacturer  of  the 
product. 


Quality  System  Reports  by  EU  CABs— 
Under  this  program,  EU  CABs  will  be 
able  to  perform  third-party  audits  of  the 
quality  systems  established  by  EU 
manufacturers  of  products 
manufactured  for  export  to  the  United 
States.  Thirdrparty  audit  of  quality 
systems  is  elective  and  at  the  discretion 
of  the  manufacturer  of  the  product. 

EU  CABs  must  maintain  records  of 
their  third-party  evaluations  of  quality 
systems  and  premarket  submissions  for 
certain  products  manufactiued  for 
export  to  the  United  States  for  a  period 
of  no  less  than  3  years. 


The  program  implements  that  part  of 
the  U.S./EC  MRA  that  covers  the 
exchange  of  quality  system  evaluation 
reports  for  all  medicd  devices  and 
premarket  evaluation  reports  for 
selected  low-to-moderate  risk  devices. 

Respondents  to  this  information 
collection  are  businesses  or  other  for- 
profit  organizations. 

In  the  Federal  Register  of  October  5, 
2001  (66  FR  51050).  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  comments 
were  received. 


Table  l.— Estimated  Annual  Reporting  Burden^ 


Item 


Premarket  Reports  by  EC  CABs 
Quality  System  Reports  by  EC  Cabs 


Total 


No.  of  Respondents 


11 
11 


Annual  Frequency 
perResponse 


5 
IS 


Total  Annual 
Responses 


55 
165 


Hours  per  Response 


40 
32 


Total 
Hours 


2.200 
5.280 


7.480 


I  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  witt»  this  collection  of  information. 

Table  2.— Estim/^ted  Annual  Recordkeeping  Burden^ 


Item 


Premarfcet  Reports  by  EC 

CABs 
Quality  System  Reports  by 

EC  Cabs 

Total 


No.  of 
Recordkeepers 


11 
11 


Annual  Frequency 
per  Recordkeeping 


5 
15 


Total  Annual 
Records 


55 
165 


Hours  per 
Recordkeeper 


10 
10 


Total  Hours 


550 
1.650 


2,200 


1  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collectton  of  infomiatioo. 


The  following  is  an  explanation  of  the 
burden  estimate. 

L  Reporting  Burden 

A.  Requests  for  Designation  as  U.S.  CAB 

U.S.  firms  who  have  applied  and  have 
been  accepted  for  designation  as  a  U.S. 
CAB  will  be  able  to  perform  third-party 
evaluations  of  U.S.  products  for  export 
to  the  EU.  Likewise,  European  firms 
who  have  applied  and  been  designated 
as  EC  CABs,  will  be  able  to  perform 
third-  party  reviews  of  products  to  be 
exported  to  the  United  States.  The 
application  for  nomination  as  an  EU 
CAB  does  not  represent  a  paperwork 
binden  subject  to  the  PRA  because  the 
designation  procedure  is  an  internal 
process  that  is  required  by,  and 
administered  by,  European  authorities. 
Only  the  application  for  designation  as 
a  U.S.  CAB  represents  a  paperwork 
burden  under  the  PRA.  However,  the 
agency  has  received  10  applications  for 
designation  as  U.S.  CABs,  8  of  whom 
are  still  active.  The  agency  is  not 
accepting  any  applications  at  this  time. 


and  does  .not  anticipate  accepting  any 
applications  in  the  near  future.  Thus 
burden  for  U.S.  CAB  designation  is 
nonexistent  at  this  time. 

B.  Premarket  Reports 

EU  CABs  are  required  to  submit  to 
FDA  reports  of  their  third-party 
evaluations.  Based  upon  information 
gathered  during  the  negotiation  of  the 
U.S./EC  MRA,  the  agency  anticipates 
that  European  manufectiuers  will 
request  third-party  review  for 
approximately  55  to  100  medical  device 
products  annually.  The  agency  expects 
that  interest  and  participation  in  the 
program  will  increase  with  time.  The 
agency  further  estimates  based  on 
dialogue  with  EC  officials,  that  11  firms 
will  he  designated  to  act  as  EC  CABs. 

C.  Quality  System  Reports 

EU  CABs  are  required  to  submit  to 
FDA  reports  of  their  third-party 
evaluations.  Based  upon  information 
gathered  during  the  negotiation  of  the 
U.S./EC  MRA,  the  agency  anticipates 
that  European  manilfacturers  will 


request  third-party  audits  for 
approximately  165  medical  device 
products  annually.  The  agency 
estimates  that  11  EU  CABs  will  perform 
these  evaluations. 

n.  Recordkeeping 

FDA  requires  the  reviewers  to  keep  in 
their  records  a  copy  of  the  report  that 
they  submit  to  FDA  for  each  review.  The 
agency  anticipates  that  55  premarket 
reports  and  165  quality  system  reports 
will  be  generated  and  required  to  be 
maintained  by  EU  CABs  annually.  The 
agency  further  estimates  that  each 
reviewer  will  require  no  more  than  10 
hours  (2  houirs  per  recordkeeping  per 
report)  for  each  to  maintain  such 
records  annually. 

Dated:  January  7,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-854  Filed  1-11-02;  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Food  and  Drug  Administration 

[DoclntNo.OIN-0437] 

Agency  Information  Coliection 
Activities;  Sulmission  for  0MB 
Rsvlsw;  Commont  Request;  New 
Animal  Drugs  for  Investigational  Use 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  coliection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  February 
13.  2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  Washington, 
DC  20503,  Attn:  Stuart  Shapiro,  Desk 
Officer  for  FDA. 


FOR  FURTHER  INFORMATK>N  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville.  MD  20857. 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

New  Animal  Drugs  for  Investigational 
Use— 21  CFR  Part  511  (OMB  Control 
No.  0910-0017)— Extension 

FDA  has  the  responsibility  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  for  approval  of  new  animal 
drugs.  Section  512(j)  of  the  act  (21 
U.S.C.  360b(j))  authorizes  FDA  to  issue 
regulations  relating  to  the 
investigational  use  of  new  animal  drugs. 
The  regulations  setting  forth  the 
conditions  for  investigational  use  of 
new  animal  drugs  have  been  codified  at 
part  511  (21  CFR  part  511).  A  sponsor 
must  submit  to  FDA  a  notice  of  claimed 
investigational  exemption  (INAD)  before 
shipping  the  new  animal  drug  for 
clinical  tests  in  animals.  The  INAD  must 
contain,  among  other  things,  the 
following  specific  information:  (1) 
Identity  of  the  new  animal  drug,  (2) 
labeling,  (3)  statement  of  compliance  of 


any  nonclinical  laboratory  studies  with 
good  laboratory  practices,  (4)  name  and 
address  of  each  clinical  investigator.  (5) 
the  approximate  number  of  animals  to 
be  treated  or  amoiuit  of  new  animal 
drug(s)  to  be  shipped,  and  (6) 
information  regarding  the  use  of  edible 
tissues  from  investigational  animals. 
The  regulations  in  part  511  also  require 
that  records  be  established  and 
maintained  to  document  the 
distribution  and  use  of  the 
investigational  drug  to  assure  that  its 
use  is  safe,  and  that  distribution  is 
controlled  to  prevent  potential  abuse. 
The  agency  utilizes  these  required 
records  under  its  Bio-Research  ■ 
Monitoring  Program  to  monitor  the 
validity  of  the  studies  submitted  to  FDA 
to  support  new  animal  drug  approval 
and  to  assiue  that  proper  use  of  the  drug 
is  maintained  by  the  investigator. 

Investigational  new  animal  drugs  are 
used  primarily  by  drug  industry  firms, 
academic  institutions,  and  the 
government.  Investigators  may  include 
individuals  from  these  entities  as  well 
as  research  firms  and  members  of  the 
medical  profession.  Respondents  to  this 
collection  of  information  are  the  persons 
who  use  new  animal  drugs 
investigationally. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


21  CFR  Section 

Mo.  of  Respondents 

Annual  Frequency 
per  Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

511.1(b)(4) 

511.1(b)(5) 

511.1(b)(6) 

511.1(b)(8)(il) 

511.1(b)(9) 

190 
190 
190 
190 
190 

6 

1.5 
.005 
.005 
.16 

1,147 

287 

1 

1 

30 

8 

140 

250 

20 

8 

9,176 

40,180 

250 

20 

240 

Total 

49,866 

^  There  are  no  capi^l  costs  or  operating  and  maintenaix»  costs  associated  with  this  collection  of  information. 


Table  2.— Estimated  Annual  Recordkeeping  Burden^ 

21  CFR  Section 

No.  of  Record- 
keepers 

Annual  Frequency 
per  Recordkeeping 

Total  Annual 
Records 

Hours  per  Record- 
keeper 

Total  Hours 

511.1(aK3) 
511.1  (bK3) 
511.1(b)(7)(B) 
511.1(bM8Mi) 

190 
190 
190 
ISO 

7.5 
10 

2 
4. 

1,434 

1,912 

956 

956 

9 

1 

3.5 

3.5 

12,906 
1,912 
3,346 
3,346 

Toliri 

21.510 

■  Ttiere  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  coHecton  of  informatkxt. 


The  estimate  of  the  time  required  for 
reporting  requirements,  record 
preparation,  and  maintenance  for  this 
collection  of  information  is  based  on 
agency  communication  with  industry. 
Additional  information  needed  to  make 
a  final  calculation  of  the  total  burden 


hours  (i.e..  the  number  of  respondents, 
the  number  of  recordkeepers,  the 
number  of  INAD  applications  received, 
etc.)  is  derived  from  agency  records. 


Dated:  January  7, 2002. 
Maigant  M.  Dolid, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-855  Filed  1-11-02;  8:45  am] 
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INFORMATION  section  for  electronic 
access  to  the  summaries  of  safety  and 
effectiveness. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thinh  Nguyen,  Center  for  Devices  and 
Radiological  Health  (HFZ-402),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-594-2186. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  January  30, 
1998  (63  FR  4571),  FDA  pubUshed  a 
final  rule  to  revise  §§  814.44(d)  and 
814.45(d)  (21  CFR  814.44(d)  and 
814.45(d))  to  discontinue  publication  of 
individual  PMA  approvals  and  denials 
in  the  Federal  Register.  Instead,  revised 
§§  814.44(d)  and  814.45(d)  state  that 
FDA  will  notify  the  public  of  PMA 
approvals  and  denials  by  posting  them 
on  the  Internet  at  http://www.fda.gov; 
by  placing  the  summaries  of  safety  and 
effectiveness  on  the  Internet  and  in 
FDA's  Dockets  Management  Branch; 
and  by  publishing  in  the  Federal 
Register  after  each  quarter  a  list  of 
available  safety  and  effectiveness 
summaries  of  approved  PMAs  and 
denials  announced  in  that  quarter. 

FDA  believes  that  this  procedure 
expedites  public  notification  of  these 
actions  because  announcements  can  be 
placed  on  the  Internet  more  quickly 
than  they  can  be  published  in  the 
Federal  Register,  and  FDA  believes  that 

Table  1.— List  of  Safety  and  Effectiveness  Summaries  for  Approved 

THROUGH  September  30,  2001 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  01M-0309.  Oliyi-0342. 01 M- 
0329, 0111-4)381. 01M-0371, 01M-0412, 
01M-0305. 01M-0337, 01M-0296, 01M-O310, 
01M-0306, 01M-0307, 01M-0360, 01M-0380, 
01M-0373, 01M-0392, 01M-0413, 01M-^M14, 
01M-0439] 

Medical  Devices;  Availability  of  Safety 
and  Effectiveness  Summiarles  for 
Premarket  Approval  Applications 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
list  of  premarket  approval  applications 
(PMAs)  that  have  been  approved.  This 
list  is  intended  to  inform  the  public  of 
the  availability  of  safety  and 
effectiveness  summaries  of  approved 
PMAs  through  the  Internet  and  the 
agency's  Dockets.Management  Branch. 
ADDRESSES:  Submit  written  requests  for 
copies  of  simunaries  of  safety  and 
effectiveness  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061.  Rockville.  MD  20852. 
Please  cite  the  appropriate  docket 
niunber  as  listed  in  table  1  of  this 
document  when  submitting  a  written 
request.  See  the  SUPPLEMENTARY 


the  Internet  is  accessible  to  more  people 
than  the  Federal  Register. 

In  accordance  with  section  515(d)(4) 
and  {e)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act)  (21  U.S.C. 
360e(d)(4)  and  (e)(2)),  notification  of  an 
order  approving,  denying,  or 
withdrawing  approval  of  a  PMA  will 
continue  to  include  a  notice  of 
opportimity  to  request  review  of  the 
order  under  section  515(g)  of  the  act. 
The  30-day  period  for  requesting 
reconsideration  of  an  FDA  action  under 
§  10.33(b)  (21  CFR  10.33(b))  for  notices 
announcing  approval  of  a  PMA  begins 
on  the  day  the  notice  is  placed  on  the 
Internet.  Section  10.33(b)  provides  that 
FDA  may.  for  good  cause,  extend  this 
30-day  period.  Reconsideration  of  a 
denial  or  withdrawal  of  approval  of  a 
PMA  may  be  sought  only  by  the 
applicant;  in  these  cases,  the  30-day 
period  will  begin  when  the  applicant  is 
notified  by  FDA  in  writing  of  its 
decision. 

The  following  is  a  list  of  approved 
PMAs  for  which  summaries  of  safety 
and  effectiveness  were  placed  on  the 
Internet  from  July  1,  2001,  through 
September  30,  2001,  in  accordance  with 
the  procedure  explained  previously. 
There  were  no  denial  actions  during  this 
period.  The  list  provides  the 
manufacturer's  name,  the  product's 
generic  name  or  the  trade  name,  and  the 
approval  date. 

PMAs  Made  Available  July  1,  2001, 


PMA  No./Docket  No. 


P970056/01M-O309 
P980044/01M-^342 
P000016/01M-0329 


P000007/01M-0381 

P990026/01M-0371 
P000032/01M-0412 

P93001 6(S1 2)/01  M-0305 
P000005/01M-0337 

P000043/01M-0296 
P000021/01M-0310 
P000041/01M-0306 
P000026/01M-0307 

P000055/01M-0360 
P830039(S7)/01  M-0380 
P01 001 5/01 M-0373 


H010001/01M-0392 
P010016/01M-0413 


Applicant 


Trade  Name 


Bausch  &  Lomb  Surgical 
Quintiles,  Inc. 

GE  Medical  Systems  Information 
Technologies 


Edwards  Lifesciences,  LLC 

Cygnus,  Inc. 
CryoGen,  Inc. 

VISX,  Inc. 
MediTeam  AB 

TherMatrx,  Inc. 
Dade  Behring,  Inc. 
Deus  Technologies,  LLC 
STAAR  Surgical  Co. 

Diagnostic  Medical  Systems 
Medical  CV.  Inc. 
Medtronic,  Inc. 


Avanta  Orthopaedics.  Inc. 
Ortec  Intemational,  Inc. 


KERACOR  1 16  Ophthalmic  Excimer  Laser  System 

SUPARTZ  Dispo 

Corometrics  Model  120  F-Series  Maternal/Fetal 

Monitor  with  Integrated  Fetal  Oxygen  Saturation 

Monitoring,  Corometrics  Fetal  Patient  Module. 

and  the  Nellcor  OXIFIRST  FS14  Sensor 
EDWARDS  PRIMA  Plus  Bioprosthesis  Model 
.2500P 

GLUCOWATCH  Automatic  Glucose  Biographer 
HEROPTION  UTERINE  CRYOBLATION  THERAPY 

System 
STAR  Excimer  Laser  System  Models  S2  and  S3 
CARISOLV  Non-Invasive  Dental  Canes  Removal 

System 
TMx2000  BPH  Thermotherapy  System 
DIMENSION  RxL  PSA  Reagent  Cartridge 
RAPIDSCREEN  RS-2000 
AQUAFLOW  Collegen  Glaucoma  Drainage  Device. 

Model  CGDD-20 
UBIS  5000 

OMNICARBON  Cardiac  Valve  Prosthesis 
INSYNC  Biventricular  Pacing  System  including 

INSYNC  Model  8040  Pulse  Generator,  ATTAIN 

LV  Model  2187  and  ATTAIN  CS  Model  2188 

Leads 
Avanta  Metacarpophalangeal  (MCP)  Joint  Implant 

Finger  Prosthesis 
ORCEL  (Bilayered  Cellular  Matrix) 


Approval  Date 


September  28,  1999 
January  24.  2001 
February  9,  2001 


February  27,  2001 

March  22,  2001 
April  20,  2001 

April  27,  2001 
June  27.  2001 

June  29,  2001 
July  5,  2001 
July  12,  2001 
I  July  12:  2001 

July  17,  2001 
July  26,  2001 
August  28,  2001 


August  28,  2001 
August  31,  2001 
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Table  1.— List  of  Safety  and  Effectiveness  Summaries  for  Approved  PMAs  Made  Available  July  1, 2001, 

THROUGH  September  30,  2001— Continued 


PMA  No./Docfcet  No. 


Applicant 


P01 0023/01 M-0414 
P000029/01M-0439 


SOUNDTEC.  Inc. 
I  Q-Med  AB 


Trade  Name 


SOUNDTEC  Direct  System 
DEFLUX  Injectable  Gel 


Approval  Date 


Septemt)er  7,  2001 
September  24.  2001 


n.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  documents  at  http:// 
www.ida.gov/cdrh/pmapage.html. 

Dated:  December  31.  2001. 
Linda  S.  Kahan, 
Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 
[FR  Doc.  02-853  Filed  1-1 1-<^;  8:45  am] 

HLUNQ  COOe  4160-01-S  I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoclwtNo.OID-0545] 

"Guidanca  for  Industry: 
Racommandations  tor  Assassmant  of 
Donor  SuHaMllty  and  Blood  and  Blood 
Product  Safety  in  Caaaa  of  Possible 
Ejqwaure  to  Anttwax;"  Availabillty 

agency:  Food  and  Drug  Administration, 
HHS.  j 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA]  is  annoimcing  the 
availability  of  a  document  entitled 
"Guidance  for  Industry: 
Recommendations  for  Assessment  of 
Donor  Suitability  and  Blood  and  Blood 
Product  Safety  in  Cases  of  Possible 
Exposure  to  Anthrax"  dated  October 
2001.  The  guidance  document  provides 
the  current  recommendations  for 
assessment  of  donor  suitability  and 
product  safety  for  donors  potentially 
exposed  to  anthrax.  The  guidance 
document  applies  to  Whole  Blood, 
blood  components  (including  recovered 
plasma)  and  Source  Plasma  collections 
intended  for  use  in  transfusion  or  for 
further  manufacturing  into  injectable 
products.  I 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Office  of  Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
RockviUe,  MD  20852-1448.  Send  one 


self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
document. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  A.  Butler.  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  document  entitled  "Guidance  for 
Industry:  Recommendations  for 
Assessment  of  Donor  Suitability  and 
Blood  and  Blood  Product  Safety  in 
Cases  of  Possible  Exposure  to  Anthrax" 
dated  October  2001.  The  guidance 
document  provides  the  current 
recommendations  for  assessment  of 
donor  suitability  and  product  safety  for 
donors  potentially  exposed  to  Bacillus 
anthracis,  the  agent  of  anthrax.  The 
guidance  dociunent  applies  to  Whole 
Blood,  blood  components  (including 
recovered  plasma)  and  Source  Plasma 
collections  intended  for  use  in 
transfusion  or  for  further  manufacturing 
into  injectable  products.  FDA  deVeloped 
the  recommendations  in  the  guidance 
dociunent  in  consultation  with  other 
F^iblic  Health  Service  agencies  and  with 
the  Blood  Safety  Committee  of  the 
Department  of  Health  and  Himian 
Services.  Reconmiendations  addressed 
in  the  guidance  include:  Donor  deferral, 
product  quarantine  and  retrieval,  and 
notification  of  prior  transfusion 
recipients. 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  guidance  document  represents  the 


agency's  current  thinking  on 
recommendations  for  assessment  of 
donor  suitability  and  product  safety  for 
donors  potentially  exposed  to  anthrax.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statutes  and 
regulations. 

n.  Comments 

The  agency  is  soliciting  public 
comment,  but  is  implementing  this 
guidance  docuiment  immediately 
because  of  public  health  concerns. 
Interested  persons  may,  at  any  time, 
submit  written  or  electronic  comments 
to  the  Dockets  Management  Branch 
(address  above)  regarding  this  guidance 
document.  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 
may  submit  one  copy.  Comments 
should  be  identified  with  the  docket 
number  found  in  the  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
document  and  received  comments  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through    . 
Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cber/guidelines.htm  or 
http :// www.  fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  December  26,  2001. 
Margaret  M.  Dotzel, 

Associate  Ckunmissioner  for  Policy. 

(PR  Doc.  02-791  Filed  1-11-02;  8:45  am] 

SMJJNG  COOE  4160-0S-8 


DEPARTMENT  OF  HEAITH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Ooctat  No.  970-0530] 

FDA  Modernization  Act  of  1997: 
ModMcationa  to  the  List  of  Recognized 
Standarda,  Recognition  List  Number: 
006 

AGENCY:  Food  and  Drug  Administration. 
HHS. 
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action:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
publication  containing  modifications 
the  agency  is  making  to  the  list  of 
standards  FDA  will  recognize  for  use  in 
premarket  reviews  (FDA  Recognized 
Consensus  Standards).  This  publication 
entitled  "Modifications  to  the  List  of 
Recognized  Standards,  Recognition  List 
Number:  006"  (Recognition  List 
Number:  006)  will  assist  manufacturers 
who  elect  to  declare  conformity  with 
consensus  standards  to  meet  certain 
requirements  for  medical  devices. 
DATES:  Submit  written  comments 
concerning  this  document  at  any  time. 
See  section  VI  of  this  document  for  the 
effective  date  of  the  recognition  of 
stemdards  announced  in  this  document. 
ADDRESSES:  Submit  wnritten  requests  for 
single  copies  on  a  3.5"  diskette  of 
"Modification  to  the  List  of  Recognized 
Standards,  Recognition  List  Number: 
006"  to  the  Division  of  Small 
Manufacturers  Assistance  (DSMA). 
Center  for  Devices  and  Radiological 
Health  (CDRH)  (HFZ-220),  Food  and 
Drug  Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  yovu  requests,  or  fax 
your  request  to  301-443-8818.  Written 
comments  concerning  this  document 
must  be  submitted  to  the  contact  person 
(address  below).  Comments  should  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  This  document  may  also  be 
accessed  on  FDA's  Internet  site  at  http:/ 
/www.fda.gov/cdrh/fedregin.html.  See 
section  V  of  this  document  for 
electronic  access  to  the  searchable  data 
base  for  the  ciurent  list  of  "FDA 
Recognized  Consensus  Standards," 
including  Recognition  List  Number:  006 
modifications,  and  other  standards 
related  information. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
comment  on  this  dociunent  and/or  to 
recommend  additional  standards  for 
recognition:  Carol  L.  Herman*  Center  for 
Devices  and  Radiological  Health  (HFZ- 
84),  Food  and  Drug  Administration, 
2094  Gaither  Rd.,  Rockville,  MD  20850, 
301-594-4766,  ext.  156. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  204  of  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (TOAMA)  (PubUc  Law  105-115) 
amended  section  514  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360d).  Amended  section  514 
allows  FDA  to  recognize  consensus 
standards,  developed  by  international 


and  national  organizations,  for  use  in 
satisfying  portions  of  device  premarket 
review  submissions  or  other 
requirements. 

In  a  notice  published  in  the  Federal 
Register  ofFebruary  25, 1998  (63  FR 
9561),  FDA  announced  the  availability 
of  guidance  entitled  "Recognition  and 
Use  of  Consensus  Standards."  This 
notice  described  how  FDA  will 
implement  its  standards  program 
recogni2dng  the  use  of  certain  standards 
and  provided  the  initial  list  of 
recognized  standards. 

In  Federal  Register  notices  published 
on  October  16.  1998  (63  FR  55617);  July 
12. 1999  (64  FR  37546);  November  15. 
2000  (65  FR  69022);  and  May  7,  2001 
(66  FR  23032),  FDA  modified  its  initial 
list  of  recognized  standards.  These 
notices  described  the  addition, 
withdrawal,  and  revision  of  certain 
standards  recognized  by  FDA.  When 
these  notices  were  published,  the 
agency  maintained  "html"  and  "pdf ' 
versions  of  the  list  of  "FDA  Recognized 
Consensus  Standards."  Both  versions 
were  publicly  accessible  at  the  agency's  • 
Internet  site.  The  agency  maintains  the 
current  list  in  a  searchable  data  base 
accessible  to  the  public.  See  section  V 
of  this  document  for  electronic  access 
information.  -    . 

n.  Discussion  of  Modifications  to  the 
List  of  Recognized  Standards, 
Recognition  List  Number:  006 

FDA  is  announcing  the  addition, 
withdrawal,  correction,  and  revision  of 
certain  consensus  standards  the  agency 
will  recognize  for  use  in  satisfying 
premarket  reviews  for  devices.  FDA  will 
incorporate  these  modifications  in  the 
list  of  "FDA  Recognized  Consensus 
Standards"  in  the  agency's  searchable 
data  base.  FDA  will  use  the  term 
"Recognition  List  Number:  006"  to 
identify:  (1)  Supplementary  information 
sheets  for  standards  added  to  the  list  for 
the  first  time,  (2)  standards  added  to 
replace  withdrawn  standards,  (3)  still 
recognized  standards  for  which  minor 
revisions  are  made  to  clarify  the 
application  of  the  standards,  and  (4) 
standards  withdrawn  with  no 
replacement. 

At  the  end  of  this  notice,  FDA  lists 
modifications  the  agency  is  making  that 
involve:  (1)  The  initial  addition  of 
standards  not  previously  recognized  by 
FDA  and  (2)  the  addition  of  standards 
in  conjunction  with  the  withdrawal  of 
other  standards  that  are  replaced  by 
these  later,  amended,  or  different 
standards. 

In  this  section,  FDA  describes:  (1) 
Modifications  that  involve  the 
withdrawal  of  standards  and  their 
replacement  by  others,  (2)  the  correction 


of  errors  made  by  FDA  in  listing 
previously  recognized  standards,  and  (3) 
the  addition  of  certain  recognized 
standards  with  revisions  to  the 
supplementary  information  sheets 
involving  changes  in  significant 
applications  of  the  standards. 

A.  Anesthesia 

1.  In  the  supplementary  information 
sheet  for  lEC  60601-3-1:1996-08, 
identified  under  previous  item  11,  a 
minor  change  is  made  to  the  contact 
person.  This  standard  remains 
recognized  and  identified  under  current 
item  11. 

2.  In  the  supplementarv  information 
sheet  for  ASTM  F1456-92.  identified 
under  previous  item  24.  a  minor  change 
is  made  to  the  contact  person.  This 
standard  remains  recognized  and 
identified  under  current  item  24. 

3.  In  the  supplementary  information 
sheet  for  ASTM  Fl  462-93.  identified 
imder  previous  item  25,  a  minor  change 
is  made  to  the  contact  person.  This 
standard  remains  recognized  and 
identified  under  current  item  25. 

4.  In  the  supplementary  information 
sheet  for  ISO  7767:1997.  "identified 
under  previous  item  32,  a  minor  change 
is  made  to  the  contact  person.  This 
standard  remains  recognized  and 
identified  under  current  item  32. 

,  5.  In  the  supplementary  information 
sheet  for  ISO  9918:1993,  identified 
imder  previous  item  33,  a  minor  change 
is  made  to  the  contact  person.  This 
standard  remains  recognized  and 
identified  under  current  item  33. 

B.  Biocompalibility 

1.  ASTM  Fl  904-98  is  withdrawm 
under  previous  item  44.  ASTM  F1904- 
98el  is  added  under  current  item  52. 

2.  ASTM  E1372-95  is  withdrawn 
under  previous  item  33.  ASTM  E1372- 
95  (1999)  is  added  under  cxurent  item 

53. 

3.  ISO/ AAMI/ ANSI  10993-5:1998  is 
withdrawn  under  previous  item  29. 
ANSI/AAMI/ISO  10993-5:1999  is  added 
under  ciurent  item  54. 

4.  ISO/ AAMI/ ANSI  10993-6:1995  is 
withdrawn  under  previous  item  18. 
ANSI/AAMI/ISO  10993-«:1994  is  added 
under  current  item  55. 

C.  Cardiovascular/Neurology 

1.  ASTM  Fl  38-97  is  withdrawn 
under  previous  item  9.  ASTM  Fl 38-00 
is  added  under  ciurent  item  34. 

2.  ASTM  F562-95  is  withdrawn 
under  previous  item  11.  ASTM  F562-00 
is  added  under  current  item  35. 

3.  ASTM  F136-98  is  withdrawn 
under  previous  item  23.  ASTM  F136- 
98el  is  added  under  current  item  36. 

4.  lEC  60601-2-23:1993  is  withdrawn 
under  previous  item  26.  lEC  60601-2- 
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23  (1999-12)  is  added  under  current 
item  37. 

5.  lEC  60601-2-34  (1994-12)  is 
withdrawn  under  previous  item  27.  lEC 
60601-2-34  (2000-10)  is  added  imder 
current  item  38. 

6.  ASTM  F647-94  is  withdrawn 
under  previous  item  31.  ASTM  F647-94 
(2000)  is  added  imder  ciurent  item  39. 

Z>.  Dental/ENT  \ 

1.  In  the  supplementary  information 
sheet  for  ISO  7494:1996,  identified 
under  previous  item  74,  a  minor  change 
is  made  to  the  contact  person.  This 
standard  remains  recognized  and 
identified  under  current  item  74. 

2.  In  the  supplementary  information 
sheet  for  ISO  7785-1:1997,  part  1, 
identified  under  previous  item  75,  a 
minor  change  is  made  to  the  contact 
person.  This  standard  remains 
recognized  and  identified  under  current 
item  75. 

3.  In  the  supplementary  information 
sheet  for  ISO  7785-2:1995,  part  2, 
identified  under  previous  item  76,  a 
minor  change  is  made  to  the  contact 
person.  This  standard  remains 
recognized  and  identified  under  current 
item  76. 

4.  In  the  supplementary  information 
sheet  for  ISO  9168:1991,  identified 
under  previous  item  78,  a  minor  change 
is  made  to  the  contact  person.  This 
standard  remains  recognized  and 
identified  under  current  item  78. 

5.  In  the  supplementary  information 
sheet  for  ISO  13294:1997,  identified 
under  previous  item  84,  a  minor  change 
is  made  to  the  contact  person.  This 
standard  remains  recognized  and 
identified  under  current  item  84. 

E.  General  .  \ 

1.  lEC  60601-1-1:1992-06 
amendment  1, 1995-11  is  withdrawn 
under  previous  item  5.  lEC  60601-1- 
1:2000  is  added  under  current  item  27. 

2.  lEC  60601-1-2.  First  Edition  1993- 
04,  is  withdrawn  imder  previous  item  6. 
lEC  60601-1-2,  Second  Edition  2001,  is 
added  under  ourent  item  28. 

3.  ASTM  EM169/1993  is  withdrawn 
under  previous  item  17.  ASTM  D- 
4169:1999  was  recognized  by  "Sterility" 
in  the  November  15,  2001,  recognition 
list  004. 

F.  General  Hospital/General  Plastic 
Surgery 

1.  In  the  supplementary  information 
sheet  for  lEC  60601-2-21,  identified 
imder  previous  item  09,  a  minor  change 
is  made  to  the  contact  person.  This 
standard  remains  recognized  and 
identified  under  current  item  09. 

2.  In  the  supplementary  information 
sheet  for  lEC  60601-2-38,  identified 


under  previous  item  10,  a  minor  change 
is  made  to  the  contact  person.  This 
standard  remains  recognized  and 
identified  under  current  item  10. 

3.  In  the  supplementary  information 
sheet  for  lEC  60601-2-19/1996-10. 
identified  under  previous  item  29,  the  a 
minor  change  is  made  to  contact  person. 
This  standard  remains  recognized  and 
identified  under  current  item  29. 

4.  In  the  supplementary  information 
sheet  for  lEC  60601-2-20/1996-10. 
identified  under  previous  item  32,  the  a 
minor  change  is  made  to  contact  person. 
This  standard  remains  recognized  and 
identified  under  current  item  32. 

5.  ISO  8536-4,  First  Edition  1987-11- 
01 ,  is  withdrawn  under  previous  item 
17.  ISO  8536-4,  Second  Edition  1998- 
02-15,  is  added  under  current  item  75. 

6.  ISO  1135-4,  First  Edition  1987-12- 
01,  is  withdrawn  under  previous  item 
19.  ISO  1135-4,  Second  Edition  1998- 
03-15,  is  added  under  current  item  76. 

7.  ASTM  F1862-98  is  withdrawn 
under  previous  item  36.  ASTM  F1862- 
00a  is  added  under  current  item  77. 

8.  ASTM  F1670-97  is  withdrawn 
under  previous  item  39.  ASTM  F1670- 
98  is  added  under  current  item  78. 

9.  ISO  594/2,  First  Edition  1991-05- 

01,  is  withdrawn  under  previous  item 
12.  ISO  594-2:1998  is  added  under 
current  item  79. 

10.  ASTM  E1112-86  (reapproved 
1991)  is  withdrawn  under  previous  item 

02.  ASTM  E1112-00  (reapproved  1991) 
is  added  under  current  item  80. 

G.  ObGyn/Gastroenterohgy 

1.  ASTM  F1518-94  is  withdrawn 
under  previous  item  22.  ASTM  F1518- 
00  is  added  under  current  item  23. 

2.  ASTM  F623-89  is  withdrawn 
under  previous  item  3.  ASTM  F623-99 
is  added  under  current  item  24. 

3.  AAMI  HF18-93  is  withdrawn 
under  previous  item  18.  ANSI/ AAMI 
HFl  8-2001  is  added  under  current  item 
25. 

H.  Orthopaedic 

1.  ASTM  F67-95  is  withdrawn  under 
previous  item  1.  ASTM  F67-00  is  added 
under  current  item  123. 

2.  ASTM  F86-91  is  withdrawn  under 
previous  item  3.  ASTM  F86-01  is  added 
under  current  item  124. 

3.  ASTM  Fl 39-96  is  withdrawn 
under  previous  item  7.  ASTM  Fl  39-00 
is  added  under  current  item  125. 

4.  ASTM  F366-82  (R1993)  is 
withdrawn  under  previous  item  8. 
ASTM  F366-82  (2000)  is  added  under 
current  item  126. 

5.  ASTM  F562-95  is  withdrawn 
under  previous  item  11.  ASTM  F562-00 
is  added  under  current  item  127. 

6.  ASTM  F604-94  is  withdrawn 
under  previous  item  15  with  no 


replacement.  ASTM  discontinued  it  in 
2001. 

7.  ASTM  F688-95  is  withdrawn 
under  previous  item  20.  ASTM  F688-00 
is  added  under  current  item  128. 

8.  ASTM  F745-95  is  withdrawn 
under  previous  item  21.  ASTM  F745-00 
is  added  under  current  item  129. 

9.  ASTM  F799-96  is  withdrawn 
under  previous  item  25.  ASTM  F799-99 
is  added  under  current  item  130. 

10.  ASTM  F1044-95  is  withdrawn 
under  previous  item  30.  ASTM  F1044- 
99  is  added  under  current  item  131. 

11.  ASTM  F1088-87  (1992)  is 
withdrawn  under  previous  item  31. 
ASTM  F1088-87  (1992)  el  is  added 
under  current  item  132. 

12.  ASTM  F1108-97  is  withdrawn 
under  previous  item  34.  ASTM  F1108- 
97a  is  added  under  current  item  133. 

13.  ASTM  F1295-97  is  withdrawn 
under  previous  item  39.  ASTM  F1295- 
97a  is  added  under  current  item  134. 

14.  ASTM  F1341-92  is  withdrawn 
under  previous  item  41.  ASTM  F1341- 
99  is  added  under  current  item  135. 

15.  ASTM  F1472-93  is  withdrawn 
under  previous  item  44.  ASTM  F1472- 
00  is  added  under  current  item  136. 

16.  ASTM  F1501-95  is  withdrawn 
under  previous  item  45.  ASTM 
discontinued  it  in  2000.  It  was  replaced 
with  ASTM  F1147-99  item  107. 

17.  ASTM  F1537-94  is  withdrawn 
under  previous  item  46.  ASTM  F1537— 
00  is  added  under  current  it«n  137. 

18.  ASTM  F1541-94  is  withdrawn 
under  previous  item  47.  ASTM  F1541- 
00  is  added  under  current  138. 

19.  ASTM  F1580-95  is  withdrawn 
under  previous  item  48.  ASTM  F1580- 
95el  is  added  under  current  item  139. 

20.  ASTM  Fl  582-95  is  withdrawn 
under  previous  item  49.  ASTM  F1582- 
98  is  added  under  current  item  140. 

21.  ASTM  Fl  61 2-95  is  withdrawn 
under  previous  item  52.  ASTM  F1612- 
95  (2000)  is  added  under  current  item 
141. 

22.  ASTM  F1658-95  is  withdrawn 
under  previous  item  53.  ASTM 
discontinued  it  in  2000.  It  was  replaced 
with  ASTM  F1044-99,  item  131. 

23.  ASTM  Fl672-95el  is  withdrawn 
under  previous  item  55.ASTM  F1672- 
95  (2000)  is  added  under  current  item 
142. 

24.  ISO  7153-1:1991  is  withdrawn 
under  previous  item  77.  ISO  7153- 
l:1991/amended  1:1999  is  added  under 
current  item  143. 

25.  ASTM  Fl 38-97  is  withdrawn 
under  previous  item  89.  ASTM  F138-O0 
is  added  under  current  item  144. 

26.  ASTM  F565-85  (1996)  el  is 
withdrawn  under  previous  item  92. 
ASTM  F565-00  is  added  under  current 
item  145. 
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27.  ASTM  F603-83  (1995)  is 
withdrawn  under  previous  item  94. 
ASTM  F603-G0  is  added  under  current 
item  146. 

28*  ASTM  F1539-95  is  withdrawn 
under  previous  item  95.  ASTM 
discontinued  it  in  2000.  It  was  replaced 
with  ASTM  F564-00,  item  156. 

29.  ASTM  F620-97  is  withdrawn 
under  previous  item  96.  ASTM  F62O-00 
is  added  under  current  item  147. 

30.  ASTM  F648-98  is  withdrawn 
under  previous  item  99.  ASTM  F648-00 
is  added  under  current  item  148. 

31.  ASTM  F746-87  (1994)  is 
withdrawn  under  previous  item  100. 
ASTM  F746-87  (1999)  is  added  under 
current  item  149. 

32.  ASTM  F983-86  (1996)  is 
withdrawn  under  previous  item  102. 
ASTM  F983-86  (2000)  is  added  under 
current  item  150. 

33.  ASTM  Fl 540-95  is  withdrawn 
under  previous  item  103.  ASTM 
discontinued  it  in  2000.  It  was  replaced 
with  ASTM  F564-00.  item  156. 

34.  ASTM  F1091-91  (1996)  is 
withdrawn  under  previous  item  105. 
ASTM  F1091-91  (2000)  is  added  under 
current  item  151. 

35.  ASTM  Fl  691-96  is  withdrawn 
under  previous  item  106.  ASTM 
discontinued  it  in  2001.  It  was  replaced 
with  ASTM  F543-01,  item  157. 

36.  ASTM  F1160-98  is  withdrawn 
under  previous  item  108.  ASTM  F1160- 
00  is  added  under  current  item  152. 

37.  ASTM  Fl 264-99  is  withdrawn 
under  previous  item  110.  ASTM  F1264- 
00  is  added  under  current  item  153. 

38.  ASTM  F1350-91  (1996)  is 
withdrawn  previous  item  112.  ASTM 
F1350-91  (2001)  is  added  under  current 
item  154. 

39.  ISO  7207-2:1994  is  withdrawn 
under  previous  item  122.  ISO  7207- 
2:1998  is  added  under  current  item  155. 

/.  Physical  Medicine 

1.  ISO  7176-1:1986  is  withdrawn 
under  previous  item  16.  ISO  7176- 
1:1999  is  added  under  current  item  158. 

2.  ISO  7176-2:1990  is  withdrawn 
under  previous  item  17.  ISO  7176- 
2:2001  is  added  under  current  item  159. 

3.  ANSI/RESNA  WC/Vol.  2-1998, 
section  21:  Requirements  and  Test 
Methods  for  Electromagnetic 
Compatibility — new  item  #160. 

/.  Radiology 

1.  AIUM — 1994  is  withdrawn  under 
previous  item  4.  AIUM — Medical 
Ultrasound  Safety  (R1999)  is  added 
under  current  item  66. 

2.  In  the  supplementary  information 
sheet  for  lEC  60806,  identified  under 
previous  item  6,  the  title  has  been 
changed.  This  standard  remains 


recognized  and  identified  under  current 
item  6. 

3.  NEMA  MS-1-1988  is  withdrawn 
under  previous  item  10.  NEMA  MS-1- 
1998  (R2000)  is  added  under  current 
item  67. 

4.  NEMA  MS-4-1989  is  withdrawn 
under  previous  item  13.  NEMA  MS—4 
(R1998)  is  added  under  current  item  68. 

5.  NEMA  MS6-2000  is  withdrawn 
under  previous  item  15.  NEMA  MS6- 
2000  is  added  under  current  item  69. 

6.  NEMA  PS3  (set),  DICOM  Set  is 
withdrawn  under  previous  item  19. 
NEMA  PS3  (set),  DICOM  Set  is  added 
under  current  item  70. 

7.  NEMA  UD  2-2998,  revision  2  is 
withdrawn  under  previous  item  20. 
NEMA  UD  2-1998  revision  2  is  added 
under  current  item  71. 

8.  NEMA  UD  3-1998,  revision  1  is 
withdrawn  under  previous  item  21. 
NEMA  UD  3-1998  revision  1  is  added 
under  current  item  72. 

9.  In  the  supplementary  information 
sheet(s)  for  lEC  60601-2-19,  identified 
under  previous  item  36,  the  date  has 
been  changed.  This  standard  remains 
recognized  and  identified  under  current 
item  36. 

10.  In  the  supplementary  information 
sheet(s)  for  AIUM-AOMS.  identified 
under  previous  item  44,  the  title  has 
been  changed.  This  standard  remains 
recognized  and  identified  under  current 
item  44. 

11.  In  the  supplementary  information 
sheet(s)  for  lEC  61303,  identified  under 
previous  item  49,  a  minor  change  is 
made  to  the  Standard  Development 
Organization.  This  standard  remains 
recognized  and  identified  under  current 
item  49. 

12.  In  the  supplementary  information 
sheet(s)  for  lEC  61145,  identified  under 
previous  item  51,  the  name  of  the 
Standards  Development  Organization 
has  been  changed.  This  standard 
remains  recognized  and  identified 
under  current  item  51. 

13.  In  the  supplementary  information 
sheet(s)  for  UL-544,  identified  under 
previous  item  52,  the  date  has  been 
changed.  This  standard  remains 
recognized  and  identified  under  current 
item  52. 

14.  UL-122  is  withdrawn  under 
previous  item  61.  UL-122  (2001)  is 
added  under  current  item  73. 

15.  NEMA  MS-7-1998  is  withdrawn 
under  previous  item  16.  NEMA  MS-7- 
1998  is  added  under  current  item  74. 

K.  Sterility 

1.  AAMI/ ANSI  ST34:1991  is 
withdrawn  under  previous  item  15. 
ANSI/AAMI/ISO  14161:2000  is  added 
under  current  item  70. 

2.  In  the  supplementary  information 
sheet  for  ANSI/ AAMI  ST24:1999, 


identified  under  previous  item  38,  the 
title  and  the  contact  person  have  been 
changed.  This  standard  remains 
recognized  and  identified  under  current 
item  38. 

3.  In  the  supplementary  information 
sheet  for  ANSI/AAMI  ST37:1996. 
identified  under  previous  item  47,  the 
title  and  the  contact  person  have  been 
changed.  This  standard  remains 
recognized  and  identified  under  current 
item  47. 

4.  In  the  supplementary  information 
sheet  for  ANSI/AAMI  ST41:1999. 
identified  under  previous  item  49,  the 
title  and  the  contact  person  have  been 
changed.  This  standard  remains 
recognized  and  identified  under  current 
item  49. 

m.  List  of  Recognized  Standards 

FDA  maintains  the  agency's  current 
list  of  "FDA  Recognized  Consensus 
Standards"  in  a  searchable  data  base 
that  may  be  accessed  directly  at  FDA's 
Internet  site  at  http:// 
www.accessdata.fda.gov/scripts/cdrh/ 
cfdocs/cfStandards/search.cfm.  FDA 
will  incorporate  the  modifications  and 
minor  revisions  described  in  this  notice 
into  the  data  base  and,  upon  publication 
in  the  Federal  Register,  this  recognition 
of  consensus  standards  will  be  effective. 

FDA  will  announce  additional 
modifications  and  minor  revisions  to 
the  list  of  recognized  consensus 
standards,  as  needed,  in  the  Federal 
Register  once  a  year,  or  more  often,  if 
necessary. 

IV.  Recommendation  of  Standards  for 
Recognition  by  FDA 

Any  person  may  recommend 
consensus  standards  as  candidates  for 
recognition  under  the  new  provision  of 
section  514  of  the  act  by  submitting 
such  recommendations,  with  reasons  for 
the  recommendation,  to  the  contact 
person  (address  above).  To  be  properly 
considered,  such  recommendations 
'  should  contain,  at  a  minimum,  the 
following  information:  (1)  Title  of  the 
standard,  (2)  any  reference  number  and 
date,  (3)  name  and  address  of  the 
national  or  international  standards 
development  organization,  (4)  a 
proposed  list  of  devices  for  which  a 
declaration  of  conformity  to  this 
standard  should  routinely  apply,  and  (5) 
a  brief  identification  of  the  testing  or 
performance  or  other  characteristics  of 
the  device(s)  that  would  be  addressed 
by  a  declaration  of  conformity. 

V.  Electronic  Access 

In  order  to  receive  "Guidance  on  the 
Recognition  and  Use  of  Consensus 
Standards"  via  your  fax  machine,  call 
the  CDRH  Facts-On-Demand  system  at 
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800-899-0381  or  301-827-0111  from  a 
touch-tone  telephone.  Press  1  to  enter 
the  system.  At  the  second  voice  prompt 
press  1  to  order  a  document.  Enter  the 
document  number  321  followed  by  the 
pound  sign  {#).  Follow  the  remaining 
voice  prompts  to  complete  your  request. 
Persons  interested  in  obtaining  a  copy 
of  "Guidance  onthe  Recognition  and 
Use  of  Consensus  Standards"  may  also 
do  so  by  using  the  Internet  CDRH 
maintains  a  site  on  the  Internet  for  easy 
access  to  information  including  text, 
graphics,  and  files  that  may  be 
downloaded  to  a  personal  computer 
with  access  to  the  Internet.  Updated  on 
a  regular  basis,  the  CDRH  home  page 
includes  this  guidance  as  well  as  the 
current  list  of  recognized  standards  and 
other  standards  related  dociunents. 
After  publication  in  the  Federal 
Register,  this  notice  announcing 


"Modifications  to  the  List  of  Recognized 
Standards,  Recognition  List  Number: 
006"  will  be  available  on  the  CDRH 
home  page.  The  CDRH  home  page  may 
be  accessed  at  http://www.fda.gov/cdrh. 
The  "Guidance  on  the  Recognition  and 
Use  of  Consensus  Standards,"  and  the 
searchable  data  base  for  "FDA 
Recognized  Consensus  Standards,"  may 
be  accessed  through  hyper  links  at  http:/ 
/www.fda.gov/cdrh/stdsprog.html.  This 
Federal  Register  notice  of  modifications 
in  FDA's  recognition  of  consensus 
standards  will  be  available,  upon 
publication,  at  http://www.fda.gov/ 
cdrh/fedregin.html. 

VI.  Submission  of  Comments  and 
Effective  Date 

Interested  persons  may,  at  any  time, 
submit  to  the  contact  person  (address 
above)  written  comments  regarding  this 


dociunent.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Received 
comments  will  be  considered  in 
determining  whether  to  amend  the 
current  listing  of  "Modifications  to  the 
List  of  Recognized  Standards, 
Recognition  list:  006." 

The  recognition  of  standards 
annoimced  in  this  notice  of 
modifications  will  become  effective  on 
January  14,  2002. 

Vn.  Listing  of  New  Entries 

'  The  listing  of  new  entries  and 
consensus  standards  added  as 
"Modifications  to  the  List  of  Recognized 
Standards,"  under  Recognition  List 
Number:  006,  is  as  follows: 


Item 
Number 


Title  of  Standards 


Reference  Number  and 
Date 


52 
53 
54 

55 


34 

35 

36 

37 

38 

39 

40 
41 
42 
43 
44 


BlocompatibJIity 


Standard  Practice  for  Testing  for  Biological  Responses  to  Particles  In  Vivo 

Standard  Test  Method  for  Conducting  a  90-Day  Oral  Toxicity  Study  in  Rats 

Biological  Evaluation  of  Medical  Devices— Pari  5:  Tests  for  Cytotoxicity:  In  Vitro  Metfiods 

Bioiogical  Evaluatian  of  Medical  Device— Part  6:  Test  for  Local  Effects  After  Implantation 


ASTM  F1904-98er 
ASTM  E1 372-95  (1999) 
ANSI/AAMI/ISO  10993- 

5:1999 
ANSI/AAMI/ISO  10993- 

6:1994 


Cardiovascular/Neurology 


Standard  Specification  for  Wrougfit  18  Chromium-14  Nickel-2.5  Molybdenum  Stainless  Steel  Bar  and 
Wire  for  Surgical  Implants 

Standard  Spedfication  for  Wrougfit  Cobalt-35  Nickel-20  Cfiromium-IO  Molybdenum  Alloy  for  Surgical 
Implant  Applications 

Specification  for  Wrougfit  Titanium-6  Aluminum-4  Vanadium  ELI  (Extra  Low  Interstital)  Alloy  (UNS 
R56401)  for  Suraical  Implant  Applications 

Medical  Electrical  Equipment,  Part  2:  Particular  Requirements  for  ttie  Safety  of  Transcutaneous  Partial 
Pressure  Monitoring  Equipment 

Medical  Electrical  Equipment-Part  2:  Partial  Requirements  for  ttie  Safety  of  Direct  Blood  Pressure  Moni- 
toring Equipment 

Standard  Practice  lor  Evaluating  and  Specifying  Implantable  Shunt  Assemblies  for  Neurosurgical  Appli- 
cation 

Nonautomated  Sphygmomanometers 

Diagnostic  Electrocardiographic  Devices 

Cardiac  Monitors,  Heart  Rate  Meters,  and  Alarms 

Ambulatory  Electrocardiographs 

Bkxxl  Pressure  Transducers 


ASTMF138-00 

ASTM  F562-00 

ASTM  F136-98e1 

lEC  60601-2-23  (1999-12) 

lEC  60601-2-34  (2000-10) 

ASTM  F647-94  (2000) 

ANSI/AAMI  SP9:1994 
ANSI/AAMIEC11:1991 
ANSI/AAMI  EC13:1992 
ANSI/AAMI  EC38:1998 
ANSI/AAMI  BP22:1994 


General 

27 
28 
29 

Medical  Electrical  Equipment— Part  1:  General  Requirements  for  Safety;  Safety  Requirements  for  Med- 
ical Electrical  Systems 

Medical  Electrical  Equipment— Part  1:  General  Requirements  for  Safety;  Electromagnetic  Compat- 
ibility—Requirements  and  Tests 

Human  Factors  Design  Process  for  Medical  Devices 

lEC  60601-1-1:2000 

lEC  60601-1-2,  Second 

Edition,  2001 
ANSI/AAMI  HE74-2001 

General  Hospital/  General  Plastic  Surgery 


62 
63 
64 
65 
66 
67 


Infusion  Equipment  for  Medical  Use — Part  6:  Freeze  Drying  Closures  for  Infusion  Bottles 
Infusion  Equipment,  Caps  Made  of  Aluminum-Plastic  Combinations  for  Infusion  Bottles 
Infusion  Equipment  for  Medical  Use — Part  3:  Aluminum  Caps  for  Infusion  Bottles 
Infusion  Equipment  for  Medical  Use— Part  2:  Closures  for  Infusion  Bottles 
Infusion  Equipment  for  Medical  Use — Part  1 :  Infusion  Glass  Bottles 
Infusion  Equipment  for  Medical  Use — Part  5:  Burette  Type  Infusion  Sets 


ISO  8536-6,  First  Edition, 
1996-04-01 

ISO  8536-7,  Second  Edi- 
tion, 1999-09-01 

ISO  8536-3,  Second  Edi- 
tion, 1999-09-01 

ISO  8536-2,  First  Edition, 
1992-09-15 

ISO.  8536-1,  Second  Edi- 
tion, 2000-06-01 

ISO  8536-5,  First  Edition, 
1992-01-15 
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Item 
Number 


68 

69 

70 

71 
72 

73 
74 
75 

76 

77 

78 

79 

80 

81 


54 

55 
56 

57 
58 
59 
60 
61 


23 

24 
25 


27 
28 

29 


123 

124 
125 

125 

126 
127 

128 

129 

130 

131 
132 
133 
134 

135 

136 


Title  of  Standards 


Sterile  Hypodermic  Syringes  for  Single  Use— Part  2:  Syringes  for  Use  With  Powder-Driven  Syringes 

Pumps 
Stainless  Steel  Needle  Tubing  for  Manufacture  of  Medical  Devices 

Standard  Specification  of  Phase  Change— Type  Disposable  Thermometer  for  Intermittent  Determination 

of  Human  Temperature 
Standard  Specification  of  Clinical  Thermometers  (Maximum  Self-Registering.  Mercury-In-Glass) 
Sterile,  Single-Use  Intravascular  Catheters— Part  5:  Over-Needle  Peripheral  Catheters,  Amendment  1 

Standard  Specification  for  Clinical  Thennometers  Probe  Covers  and  Sheaths 

Standard  Specification  for  Clinical  Thermometers  for  Intermittent  Determination  of  Patient  Temperature 

Infusion  Equipment  for  Medical  Use— Part  4:  Infusion  Sets  for  Single  Use,  Gravity  Feed 

Transfusion  Equipment  for  Medical  Use— Part  4:  Transfusion  Sets  for  Single  Use 

Standard  Test  Method  for  Resistaoce  of  Medical  Face  Masks  to  Penetration  by  Synthetk:  Bk)0d  (Hori- 
zontal Projectton  of  Fixed  Volume  at  a  Known  Velocity) 

Standard  Test  Method  for  Resistance  of  Materials  Used  in  Protective  Clothing  to  Penetration  by  Syn- 
thetk: Blood  _      .    ,x^     ..  ^     .  .- 

Conical  Fittings  With  a  6  Percent  (Luer)  Taper  for  Syringes,  Needles  and  Certain  Other  Medical  Equip- 
ment—Part 2:  Lock  Fittings  ^  „    . 

Standards  Spedfwation  for  Electronk:  Thermometers  for  Intermittent  Determination  of  Patient  Tempera- 
ture 

Standard  Specificatfon  for  Direct-Reading  Lkjuid  Crystal  Forehead  Thermometers  


Reference  Number  and 
Date 


ISO  7886-2,  First  Editkxi, 

1996-05-15 
ISO  9626.  First  Editfon, 

1991-09-11 
ASTM  E825-87 

ASTM  E667-86 

ISO  10555-5,  First  Editkxi, 
1996-06-15 

ASTM  El  104-86 

ASTM  E1965-98 

ISO  8536-4,  Second  Edi- 
tion. 1998-02-15 

180  1135^.  Second  Edi- 
non,  1998-03-15 

ASTM  F1862-00a 

ASTM  F1 670-98 

ISO  594-2:1998 

ASTM  El  11 2-00  (re- 
approved  1991) 
ASTM  E1601-65 


In  Vitro  Devices 


Immunoprecipitin  Analyses:  Procedures  for  Evaluating  the  Perfonnance  of  Materials  Second  Editkxi; 

Approved  Gukieline  ^  .^  ..      „        ^  r-^^ 

Procedures  for  the  Handling  and  Processing  of  Bkxxl  Specimens;  Approved  Guideline;  Second  Edition 
Methods  for  Dilutkxi  Antimk:robial  Susceptibility  Tests  for  Bacteria  That  Grow  Aerobiacally;  Approved 

Standard;  Fifth  Edition  ^  ^    ^    ^  „        ^  r-^^ 

Performance  Standards  for  /^timkanobial  Disk  Susceptibility  Tests;  Approved  Standard;  Seventh  Edition 
Procedures  for  the  Collectkxi  of  Arterial  Blood  Specimens;  Approved  Standard 
Laboratory  Automatkxi:  Bar  Codes  for  Specimen  Container  Identifkjatton;  Approved  Standard 
Laboratory  Automation:  Specimen  Container/Specimen  Carrier.  Approved  Standard 
Laboratory  Automation:  Communkations  With  Automated  Clinkal  Laboratory  Systems.  Instruments,  De- 

vk»s,  and  Information  Systems;  Approved  Standard 


NCCLS:  D12-A2 

NCCLS:  H1&-A2 
NCCLS:  M7-A5 

NCCLS:  M2-A7 
NCCLS:  HI -A3 
NCCLS:  AUT02-A 
NCCLS:  AUT01-A 
fMCCLS:  AUT03-A 


Obstetrics-Gynecdogy/Gastroentefology 


Standard  Practtoe  For  Cleaning  and  Disinfection  of  Flexible  Fiberoptk:  and  Vkleo  Endoscopes  Used  in 

the  Examination  of  Hollow  Viscera 
Standard  Performance  Specifteations  for  Foley  Catheters 
Electrosurgical  Devices  


ASTM  F1518-O0     . 

ASTM  F623-99 
ANSI/AAMI  HF1&-2001 


Ophthalmk: 


Ophthalmk;  Implants— Intraocular  Lenses— Part  7:  Clincal  Investigations 

Ophthalmk:  Optk»— Contact  Lens  Care  Products— Mkrobiotogical  Requirements  and  Test  Methods  for 

Products  and  Regimens  for  Hygienk:  Management  of  Contact  Lenses 
Ophthalmk:  Optks— Contact  Lens  Care  Products— Antimterobial  Preservative  Effkacy  Testing  and 

Guklance  on  Determining  Discard  Date  


ISO  11979-7:2001 
ISO  14729:2001 

ISO  14730:2000 


Orthopaedic 


Standard  Speciffcation  for  Unalloyed  Titanium  for  Surgk»l  Implant  Applications  (UNS  R50250.  UNS 
R50400,  UNS  R50550,  UNS  R50700) 

Standard  Practk»  for  Surface  Preparatk>n  and  Maridng  of  Metallic  Surgical  Implants 

Standard  Specifkation  for  Wrought-18  Chromium-14  lvik:kel-2.5  Molybdenum  Stainless  Sheet  and  Strip 
for  Surgkal  Implants  ^      .       „^  ^  „^. 

Standard  Specificatkxi  for  Wrought-18  Chromium-14  Nickel-2.5  Molybdenum  Stainless  Sheet  and  Stnp 
for  Surgkal  Implants 

Standard  Specifkatkxi  for  Fixation  Pins  and  Wires 

Standard  Specifkatkxi  for  Wrought  Cobalt-35  Nk:kel-20  Chromium-10  Molybdenum  Altoy  for  Surgical 
Implant  Applicatkxis  ...     „. 

Standard  Specifkation  for  Wrought  Cobalt-35  Nickel-20  Chromium-10  Molybdenum  Altoy  Plate.  Sheet, 
and  Foil  tor  Surgkal  Implants  (UNS  R30035) 

Standard  Specifkation  for  18  Chromium-12.5  Molybdenum  Stainless  Steel  for  Cast  and  Solution-An- 
nealed Surgical  Implant  Applications 

Standard  Sproifkation  for  Cobalt-28  Chromium-6  Molybdenum  Alloy  Forgings  for  Surgkal  Implants 
(UNS  R31537,  R31538,  R31539)  ..     ..    ^ 

Standard  Test  Method  for  Shear  Testing  of  Calcium  Phosphate  Coatings  and  Metallic  Coatings 

Standanj  Specification  for  Beta-Tricak:ium  Phosphate  for  Surgkal  Implantation 

Standard  Specifkation  tor  Ti6A14V  /VIloy  Castings  for  Surgical  Implants  (UNS  R56406) 

Standard  Specifkation  for  Wrought  Titanium-6  Aluminum-7  Niobium  Alloy  for  Surgical  Implant  Applka- 
tions  (UNS  R56700) 

Standard  Specification  for  Unalloyed  Titanium  Wire  UNS  R50250,  UNS  R50400.  UNS  R50550.  UNS 
R50700  tor  Surgkal  Implant  Applkafions 

Standard  Specificatkxi  for  Wrought  Titanium-6Aluminum-4Vanadkjm  Alloy  for  Surgkal  Implant  Applica- 
tions 


ASTM  F67-00 

ASTM  F86-01 
ASTM  F1 39-00 

ASTM  F1 39-00 

ASTM  F366-82  (2000) 
ASTM  F562-00 

ASTMF688-00 

ASTMFr45-00 

ASTM  F799-99 

ASTM  F 1044-99 
ASTM  F 1088-87  (1992)  el 
ASTMF1108-97a 
ASTM  F1295-97a 

ASTM  F1341-99 

ASTM  F1 472-00 
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Number 


137 

138 
139 

140 
141 

142 
143 

144 

145 
146 
147 
148 

149 
150 
151 
152 

153 
154 

155 

156 
157 


158 
159 
160 


Title  of  Standards 


Standard  Specrficalion  for  Wrought  Cobalt-28-Chromium-6-Molyt)denum  Alloy  for  Surgical  Implants 
(UNS  R31537,  UNS  R31538,  and  UNS  R31539) 

Standard  Specification  and  Test  Methods  for  External  Sl<eletal  Fixation  Devices 

Standard  Specificafion  for  Titanium  and  Titanium-6  Percent  Aluminum-4  Percent  Vanadium  Alloy  Pow- 
ders for  Coatings  of  Surgical  Implants 

Standard  Temiinology  Relating  to  Spinal  Implants 

Standard  Practice  for  Cyclic  Fatigue  Testing  of  Metallic  Stemmed  Hip  Arthroplasty  Femoral  Compo- 
nents with  Torsion 

Standard  Specification  for  Resurfacing  Patellar  Prosthesis 

Surgical  Instruments— Metallic  Materials— Part  1 :  Stainless  Steel 

Standard  Specification  for  Wrought  18  Chromium- 14  Nickel-2.5  Molybdenum  Stainless  Steel  Bar  and 

Wire  for  Surgical  Implants  (UNS  S31673) 
Standard  Practice  fbr  Care  and  Handling  of  Orthopedic  Implants  and  Instruments 
Standard  Specification  for  High-Purity  Dense  Aluminum  Oxide  for  Surgical  Implant  Application 
Standard  Specificalion  fpr  Alpha  Plus  Beta  Titanium  Alloy  Forgings  for  Surgical  Implants. 
Standard  Specificalion  for  Ultra-High-Molecular-Weight  Polyethylene  Powder  and  f^abricated  Form  for 

Surgical  Implants 
Standard  Test  Method  for  Pitting  or  Crevice  Corrosion  of  Metallic  Surgical  Implant  Materials 
Standard  Practice  lor  Permanent  Mariting  of  Orthopaedic  Irtiplant  Components 
Standard  Specification  for  Wrought  Cobalt-Chromium  Alloy  Surgical  Fixation  Wire 
Standard  Test  Mettiod  for  Shear  and  Bending  Fatigue  Testing  of  Calcium  Phosphate  and  Metallic  Med- 
ical and  Composite  Calcium  Phosphate/Metallic  Coatings 
Standard  Specification  and  Test  Methods  for  Intramedullary  Fixation  Devices 
Standard  Specification  for  Wrought  18  Chromium-14  Nickel-2.5  Molybdenum  Stainless  Steel  Surgical 

Fixation  Wire  (UNS  S31673) 
Implants  for  Surgery— Components  for  Partial  and  Total  Knee  Joint  Prostheses— Part  2:  Articulating 

Surfaces  Made  of  Metal,  Ceramic  and  Plastics 
Standard  Specification  and  Test  Methods  for  Metallic  Bone  Staples 
Standard  Specification  and  Test  Methods  for  Metallic  Medical  Bone  Screws 


Reference  Number  and 
Date 


ASTM  F1 537-000 

ASTM  F1 541-00 
ASTM  F1580-95e1 

ASTM  F1 582-98 
ASTM  F1 61 2-95  (2000) 

ASTM  F1 672-95  (2000) 
180  7153-1:1991/ 

Amd.1:1999 
ASTM  F1 38-00 

ASTM  F565-00 
ASTMF603-00 
ASTM  F620-00 
ASTMF648-00 

ASTM  F746-87  (1999) 
ASTM  F983-86  (2000) 
ASTM  F1091-91  (2000) 
ASTM  F1 160-00 

ASTMF1264-00 
ASTM  F1 350-91  (2000) 

ISO  7207-2:1998 

ASTMF564-00 
ASTM  F543-01 


Physical  Medicine 


Wheelchairs— Part  1:  Determination  of  Static  Stability 

Wheelchairs— Part  2:  Determination  of  Dynamic  Stability  of  Electric  Wheelchairs 

Requirements  and  Test  MettKXJs  for  Electromagnetic  Compatibility 

Radiology 


ISO  7176-1:1999 
ISO  7176-2:2001 
ANSI/RESNA  WC/Vbl.2- 
1998,  Section  21 


63 

64 

65 

66 
67 
68 
69 
70 

71 

72 

73 

74 
75 
76 


Medical  Electrical  Equipment— Part  2-43:  Particular  Requirements  for  the  Safety  of  X-ray  Equipment  for 

Interventiortal  Procedures 
Medical  Electrical  Equipment— Part  2-45:  Particular  Requirements  for  the  Safety  of  Mammographic  X- 

ray  Equipment  and  Mammographic  Stereotatic  Devices 
Standard  Test  Method  for  Measurement  of  Magnetically  Induced  Displacment  Force  on  Passive  Im- 
plants in  the  Magnetic  Resonance  Environment 
Medical  Ultrasound  Safety  (R1999) 

Determination  of  Signal  to  Noise  Ratio  (SNR)  in  Diagnostic  Magnetic  Resonance  Images 
Acoustic  Noise  Measurement  Procedure  for  Diagnostic  Magnetic  Resonance  Imaging  Device 
Characterization  of  Special  Purpose  Coils  for  Diagnostic  Magnetic  Resonance  Images 
Digital  Imagfttg  and  Comntunications  in  Medicine-Set  Includes  PS3.1  Through  PS3.14 

Acoustic  Output  Measurement  Standard  for  Diagr)ostic  Ultrasound  Equipment 

Standard  for  Real  Time  Display  of  Thermal  and  Mechanical  Acoustic  Output  Indices  on  Diagnostic 

Ultrasound  Equipment 
MedKal  Electrical  Equipment:  Radionuclide  Calibrators— Particular  Methods  for  Describing  Peilonnance 

CaNbration  and  Usage  of  Ionization 
Calibration  and  Usage  of  Ionization  Chamber  Systems  for  Assay  of  Radionuclides 
Standard  for  Safety  of  Photographic  Equipment — Fourth  Edition 
Measurement  Procedure  for  Time-Varying  Gradient  Fields  (dB/dt)  for  Magnetic  Resonance  Imaging 

Systems 

Software 


lEC  60601-2-43-Ed.  1.0 

lEC  60601 -2-45-Ed.  20 

ASTM  F2052-00 

AIUM 

NEMA  MS-1  (R-2000) 

NEMA  MS-4  (R1998) 

NEMAMS&-2000 

NEMA  PS3  (Set).  DiCOM 

Set 
NEMA  UD  2-1996  (revision 

2) 
NEMA  UD  ^-1998  (revision 

lEC  61303  (1994-10) 

lEC  61145  (1992-05) 
UL-122  (2001) 
NEMA  MS7-1998 


7 

Medical  Device  Software— Software  Life  Cycle  Processes 

ANSI/AAMI  SW68:2001 

Sterility 

70 

Sterilization  of  Health  Care  Products— Biological  Indicators— Guidance  for  the  Selection,  Use  and  Inter- 
pretation of  Results,  Second  Edition 

AI>4SI/AAMI/IS0  14161- 
2000 
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Dated:  December  18,  2001. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 
Radiological  Health. 
(FR  Doc.  02-852  Filed  1-11-02;  8:45  ami 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Threemiie  Canyon  Farms  Multi-Species 
Candidate  Conservation  Agreement 
with  Assurances 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act,  this  notice 
advises  the  public  that  the  U.S.  Fish  and 
Wildlife  Service  (Service),  in 
cooperation  with  the  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW),  The  Nature  Conservancy 
(TNC),  and  Portland  General  Electric 
(PGE),  intends  to  gather  information 
necessary  to  prepare  an  envirorunental 
dociunent  (environmental  assessment  or 
environmental  impact  statement) 
regarding  the  proposed  Threemiie 
Canyon  Farms  Multi-Species  Candidate 
Conservation  Agreement  with 
Assurances  (MSCCAA)  and  issuance  of 
an  enhancement  of  survival  permit 
imder  section  10(a)(1)(A)  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (ESA).  Threemiie  Canyon 
Farms  is  the  potential  permit  applicant. 
The  Service  is  furnishing  this  notice 
in  order  to:  (1)  Advise  other  Federal  and 
State  agencies,  affected  tribes,  and  the 
public  of  our  intentions;  (2)  announce 
the  initiation  of  a  30-day  public  scoping 
period;  and  (3)  to  obtain  suggestions  and 
information  on  the  scope  of  issues  to  be 
included  in  the  environmental 
document. 

DATES:  Written  comments  from  all 
interested  parties  must  be  received  on  or 
before  February  13, 2002. 
ADDRESSES:  Comments  should  be 
addressed  to  Kemper  McMaster,  State 
Supervisor,  USFWS,  2600  SE  98th  Ave., 
Suite  100,  Portland,  OR  97266, 
telephone  (503)  231-6179,  facsimile 
(503) 231-6195. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kemper  McMaster,  (503)  231-6179. 
SUPPLEMENTARY  INFORMATION:  Candidate 
Conservation  Agreements  vfith 
Assurances  contain  a  strategy  for 
covered  lands  and  activities  that 
demonstrate  an  applicant's  contribution 
to  preclude  or  remove  the  need  to  list 
a  covered  species  as  threatened  or 


endangered  under  the  Act.  In  return,  the 
applicant  is  provided  with  regulatory 
certainty  that  they  will  not  be  required 
to  provide  additional  conservation 
measures  should  any  of  the  covered 
species  become  listed  imder  the  ESA  in 
the  future.  The  MSCCAA  will  cover 
approximately  93,000  acres  near 
Boardman,  Oregon,  including  a  23,000- 
acre  wildlife  conservation  area  managed 
by  TNC  and  property  owned  by  PGE 
located  within  the  plan  boundaries.  The 
primary  goal  of  the;  MSCCAA  is  to 
implement  a  variety  of  habitat 
conservation  measures  for  the  following 
covered  species:  the  Washington  ground 
squirrel  [Spermophilus  Washington), 
ferruginous  hawk  (Buteo  regalis), 
loggerhead  shrike  (Lanius  ludovicianus), 
grasshopper  sparrow  (Ammodramus 
savannarum),  and  the  sage  sparrow 
[Amphispiza  belli).  Conservation 
measures  will  focus  on  restoration  and 
re-establishment  of  native  plant 
communities  including  sagebrush  and 
bitterbrush  steppe  along  with  grassland 
species  such  as  needle  and  thread  [Stipa 
spp.).  Other  measures  include  control  of 
exotic  species  and  implementation 
monitoring.  Potential  covered  activities 
include:  mechanized  farming  and  dairy 
operations;  product  transportation;  road 
construction,  use  and  maintenance;  site 
preparation;  fertilizer  application;  fire 
suppression;  prescribed  burning  and 
other  agricultural  or  habitat  restoration 
activities. 

The  Service  will  conduct  an 
environmental  review  of  the  Plan  and 
prepare  an  environmental  document. 
The  review  will  analyze  the  proposal,  as 
well  as  a  full  range  of  reasonable 
alternatives,  and  the  associated  impacts 
of  each.  Should  information  become 
available  during  the  scoping  process 
that  indicates  the  likelihood  of 
significant  impacts  from  the  proposed 
project,  an  Environmental  Impact 
Statement  will  be  prepared.  Otherwise, 
an  Environmental  Assessment  will  be 
prepared.  Comments  and  suggestions 
are  invited  from  all  interested  parties  to 
ensure  the  full  range  of  issues  related  to 
this  proposed  action  are  identified. 
Comments,  or  questions  should  be 
addressed  to  the  Service  at  the  address 
or  telephone  number  provided  above. 

The  envirorunental  review  of  this 
project  will  be  conducted  in  accordance 
with  the  requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4321  et  seq.). 
National  Enviroimiental  Policy  Act 
Regulations  40  CFR  (1500-1508).  other 
appropriate  Federal  laws  and 
regulations,  and  policies  and  procedin^s 
of  the  Service  for  compliance  with  those 
regulations. 


Dated:  January  8,  2002. 
Rowan  W.  Gould, 

Deputy  Regional  Director,  Fish  and  Wildlife 
Service,  Region  1,  Portland,  Oregon. 
(FR  Doc.  02-849  Filed  1-11-02;  8:45  am) 

BILLING  CODE  4310-6C-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  information  Collection 
Activities:  Proposed  Collection, 
Comment  Request 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Notice  of  an  extension  of  a 
currently  approved  information 
collection  (OMB  Control  Number  1010- 
0122). 

SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 
is  titled  "Filing  Sureties." 
DATES:  Submit  written  conunents  on  or 
before  March  15,  2002. 
ADDRESSES:  Submit  written  comments 
to  Carol  P.  Shelby,  Regulatory 
Specialist,  Minerals  Management 
Service,  Minerals  Revenue  Management, 
PO  Box  25165.  MS  320B2,  Denver, 
Colorado  80225.  If  you  use  an  overnight 
courier  service,  MMS's  courier  address 
is  Building  85,  Room  A-614,  Denver 
Federal  Center,  Denver,  Colorado  80225. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  P.  Shelby,  telephone  (303)  231- 
3151,  FAX  (303)  231-3385. 
SUPPLEMENTARY  INFORMATION: 

Title:  Filing  Sureties. 

OAffl  Control  Number:  1010-0122. 

Bureau  Form  Number:  Forms  MMS- 
4435  and  4436. 

Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  is  responsible  for  managing 
the  pfoduction  of  minerals  from  Federal 
and  Indian  lands  and  the  OCS, 
collecting  royalties  from  lessees  who 
produce  minerals,  and  distributing  the 
funds  collected  in  accordance  with 
applicable  laws.  The  Secretary  also  has 
an  Indian  trust  responsibility  to  manage 
Indian  lands  and  seek  advice  and 
information  &T)m  Indian  beneficiaries. 
MMS  performs  the  royalty  management 
functions  and  assists  the  Secretary  in 
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cairying  out  DOI's  Indian  trust 
responsibility. 

Regulations  in  30  CFR  part  243  allow 
lessees,  designees,  or  payors  who  can 
demonstrate  that  they  are  financially 
solvent  to  stay  the  effectiveness  of  an 
MMS  order  or  decision  without  posting 
a  surety  instrument  (Federal  leases 
only).  For  those  who  are  not  financially 
solvent  or  for  appeals  involving  Indian 
leases,  MMS  requires  that  a  surety 
instrument  be  posted  to  secure  the 
financial  interests  of  the  public  and 
Indian  lessors  during  the  entire 
administrative  or  judicial  appeal 
process.  MMS  accepts  the  following 
types  of  surety  instruments: 

•  Form  MMS-4435,  Administrative 
Appeal  Bond; 

•  Form  MMS-4436,  Letter  of  Credit; 

•  Certificates  of  Deposit;  and 

•  U.S.  Treasiuy  Securities. 

This  information  collection  covers  the 
hour  burden  associated  with  submitting 
annual  audited  financial  statements  or 
the  surety  instruments  listed  above. 
Submission  of  the  information  in  this 
collection  is  necessary  to  stay  the 
effectiveness  of  an  MMS  order  or 
decision  issued  for  a  Federal  and  Indian 
property.  Proprietary  information  that  is 
submitted  is  protected,  and  there  are  no 
questions  of  a  sensitive  nature  included 
in  this  information  collection. 

Frequency:  On  occasion. 

Estimated  Number  and  Description  of 
Respondents:  300  Federal  or  Indian 
lessees. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  300 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-hour  Cost" 
Burden:  We  have  identified  no  "non- 
hour  cost"  burdens. 

Coimnente.The  PRA  (44  U.S.C.  3501, 
et  seq.)  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Before  submitting  an  ICR  to  OMB,  PRA 
Section  3506(c)(2)(A)  requires  each 
agency  "*  *  *  to  provide  notice  *  *  * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information  *  *  *."  Agencies  must 
specifically  solicit  comments  to:  (a)' 
Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 


on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  PRA  also  requires  agencies  to 
estimate  the  total  annual  reporting 
"non-hour  cost"  burden  to  respondents 
or  recordkeepers  resulting  from  the 
collection  of  information.  We  have  not 
identified  non-hour  cost  burdens  for 
this  information  collection.  If  you  have 
costs  to  generate,  maintain,  and  disclose 
this  information,  you  should  comment 
and  provide  your  total  capital  and 
startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 
equipment,  discount  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  testing  equipment;  and  record 
storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 
1, 1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  oiu- 
ICR  submission  for  OMB  approval, 
including  appropriate  adjustments  to 
the  estimated  biu-den.  We  will  provide 
a  copy  of  the  ICR  to  you  without  charge 
upon. 

Public  Comment  Policy.  We  will  make 
copies  of  the  comments  available  for 
public  review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hoius  at  ova  offices  in 
Lakewood,  Colorado.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
public  record,  which  we  will  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  request  that  we 
withhold  your  name  and/or  address, 
state  this  prominently  at  the  beginning 
of  your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 


MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202) 208-7744. 

Dated:  November  16,  2001. 
Lucy  Querques  Denett, 
Associate  Director  for  Minerals  Revenue 
Management. 
[FR  Doc.  02-881  Filed  1-11-02;  8:45  am] 

BILLING  CODE  4310-«in-> 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Golden  Gate  National  Recreation  Area 
and  Point  Reyes  National  Seastiore 
Advisory  Commission;  Notice  of 
Meetings  for  Calendar  Year  2002 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  that  meetings  of  the  Golden  Gate 
National  Recreation  Area  and  Point 
Reyes  National  Seashore  Advisory 
Commission  will  be  held  monthly  for 
calendar  year  2002  to  hear  presentations 
on  issues  related  to  management  of  the 
Golden  Gate  National  Recreation  Area 
and  Point  Reyes  Nationcd  Seashore. 
Meetings  of  the  AdvisorjTCommission 
are  scheduled  for  the  following  dates  at 
San  Francisco  and  at  Point  Reyes 
Station,  California: 

Tuesday,  January  22 — San  Francisco, 
CA 

Satiu-day,  February  2 — Point  Reyes, 
CA 

Tuesday,  February  26 — San  Francisco, 
CA 

Tuesday,  March  26 — San  Francisco, 
CA 

Tuesday,  April  23 — San  Francisco, 
CA 

Saturday,  May  4 — Point  Reyes,  CA 

Tuesday,  May  28 — San  Francisco,  CA 

Tuesday,  June  25 — San  Francisco,  CA 

Tuesday,  July  23 — San  Francisco,  CA 

Tuesday,  August  27 — San  Francisco, 
CA 

Tuesday,  September  24 — San 
Francisco,  CA 

Saturday,  October  19 — Point  Reyes, 
CA 

Tuesday,  October  22 — San  Francisco, 
CA 

Tuesday,  November  26 — San 
Francisco,  CA 

The  Advisory  Commission  was 
established  by  Public  Law  92-589  to 
provide  for  the  free  exchange  of  ideas 
between  the  National  Park  Service  and 
the  public  and  to  facilitate  the 
solicitation  of  advice  or  other  counsel 
from  members  of  the  public  on 
problems  pertinent  to  the  National  Park 
Service  areas  in  Marin,  San  Francisco 
and  San  Mateo  Counties.  Current 
members  of  the  Commission  are  as 
follows: 


n  l\M J...      T__. 


1  A         On/IO    /  Mr^tl^ao 
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Mr.  Richard  Bartke,  Chairman 

Ms.  Amy  Meyer,  Vice  Chair 

Ms.  Lennie  Roberts 

Dr.  Edgar  Wayburn 

Mr.  Michael  Alexander 

Mr.  Gordon  Bennett 

Ms.  Aima-Marie  Booth 

Ms.  Yvonne  Lee 

Ms.  Susan  Giacomini  Allan 

Mr.  Trent  Orr 

Mr.  Redmond  Keman 

Mr.  Doug  Nadeau 

Ms.  Betsey  Cutler 

Mr.  Trent  Orr 

Mr.  Dennis  Rodoni 

Mr.  John  J.  Spring 

Mr.  Fred  Rodriguez 

Mr.  Paul  Jones 

All  meetings  of  the  Advisory 
Commission  will  be  held  at  7:30  p.m.  at 
GGNRA  Park  Headquarters.  Building 
201,  Fort  Mason,  Bay  and  Franklin 
Streets,  San  Francisco,  except  the 
Saturday,  February  2,  Saturday,  May  4 
and  Satiu-day,  October  19  meetings, 
which  will  be  held  at  10:30  a.m.  at  the 
Dance  Palace,  corner  of  5th  and  B 
Streets,  Point  Reyes  Station,  California. 
However,  some  meetings  may  be  held  at 
other  locations  in  Marin  County  or  at 
locations  in  San  Mateo  County. 
Information  confirming  the  time  and 
location  of  all  Advisory  Commission 
meetings  or  cancellations  of  any 
meetings  can  be  received  by  calling  the 
Office  of  the  Staff  Assistant  at  (415) 
561-4733. 

Anticipated  possible  agenda  items  at 
meetings  during  calendar  year  2002  may 
include:  . 

•  Updates  on  Advanced  Notice  of 
Proposed  Rulemaking  (ANPR) 

•  Updates  on  Planning  Issues  for  Fort 
Baker 

•  Doyle  Drive  Scoping  Overview  and 
Public  Comment 

•  Updates  on  Presidio  Vegetation 
Management  Plan 

•  Updates  on  Marin  Comprehensive 
Transportation  Planning 

•  Reports  on  Park  Site  Ferry  Planning 

•  Updates  on  Park  5-Year  Strategic 
Plan 

•  Update  reports  on  Golden  Gate 
Bridge  Seismic  Upgrade  Project  and 
Park  Impacts 

•  Update  reports  on  Crissy  Field 
Education  Center 

•  Reports  on  GGNRA  education 
programs 

•  Update  on  Plans  for  Crissy  Field 
projects 

•  Reports  and  updates  on  the  Cliff 
House  Restoration  Plan  and  other 
elements  of  the  Sutro  Design  Plan, 
including  the  Merrie  Way  Visitor  Center 

•  Update  Reports  on  Fort  Mason 
Center  Pier  One  and  Pier  2  Seismic 
Work 


•  Reports  on  park  equestrian  permits 

•  GGNPA  annual  briefing 

•  Redwood  Creek  Watersned 
Planning 

•  Reports  on  Alcatraz  Historic 
Preservation  and  Safety  Construction 

•  Update  on  park  expansion 
legislation 

•  Update  on  transfer  of  properties  in 
GGNRA  boundary  to  NPS 

•  Issues  affecting  San  Mateo  County 
national  park  lands 

•  Update  on  Caltrans  Highway  92  and 
Devils  Slide  tunnel  projects 

•  Update  reports  on  "Park  Partner" 
programs,  including  Bay  Area  Discovery 
Museum  plans.  Marine  Mammal  Center 
planning,  and  Slide  Ranch  site 
improvements 

•  Up4,ates  on  Fort  Mason  Reuse 
projects  and  Upper  Fort  Mason  planning 

•  Updates  on  Presidio  Trails  Master 
Plan  and  Presidio  Mountain  Lake 
projects 

•  Updates  on  issues  concerning  areas 
managed  by  the  Presidio  Trust,  and 

•  Updates  on  issues  concerning 
management  and  planning  at  Point 
Reyes  NS,  including  Point  Reyes  NS 
General  Management  Plan  updates. 

These  meetings  will  also  contain 
Superintendent's  Report  and  a  Presidio 
Trust  Director's  Report. 

Specific  final  agendas  for  these 
meetings  will  be  made  available  to  the 
public  at  least  15  days  prior  to  each 
meeting  and  can  be  received  by 
contacting  the  Office  of  the  Stsiff 
Assistant,  Golden  Gate  National 
Recreation  Area,  Building  201,  Fort 
Mason,  San  Francisco.  Cadifomia  94123 
or  by  calling  (415)  561-4733.  They  are 
also  noticed  on  the  Golden  Gate 
National  Recreation  Area  Web  site 
nps.gov/goga  under  the  section 
"Advisory  Commission". 

These  meetings  are  open  to  the 
public.  They  will  be  recorded  for 
documentation  and  transcribed  for 
dissemination.  Minutes  of  the  meetings 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  Sign  language  interpreters 
are  available  by  request  at  least  one 
week  prior  to  a  meeting.  The  TDD 
phone  number  for  these  requests  is  (415) 
556-2766.  A  verbatim  transcript  will  be 
available  three  weeks  after  each 
meeting.  For  copies  of  the  minutes 
contact  the  Office  of  the  Staff  Assistant, 
Golden  Gate  National  Recreation  Area. 
Building  201,  FOrt  Mason,  San 
Francisco,  California  94123. 

Dated:  December  13.  2001. 
Mary  Gibson  Scott, 

Acting  General  Superintendent,  Golden  Gate 
National  Recreation  Area. 
(FR  Doc.  02-865  Filed  1-11-02;  8:45  am] 
BHJJNG  CODE  431»-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtigations  Nos.  731-TA-92»-«31 
(Final)] 

Siilcomanganese  From  India, 
Kaiaidistan,  and  Venezuela 

agency:  International  Trade 

Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigations. 

EFFECTIVE  DATE:  Januarx'  7.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Woodley  Timberiake  (202-205-3188). 
Office  of  Investigations.  U.S. 
International  Trade  Commission,  500  E 
Street  SW..  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the  ' 

Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtainied  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 
SUPPLEMENTARY  INFORMATION:  On 
November  9,  2001,  the  Commission 
established  a  schedule  for  the  conduct 
of  the  final  phase  of  the  subject 
investigations  (66  FR  59596,  November 
29,  2001).  Subsequently,  the  Department 
of  Commerce  extended  the  date  for  its 
final  determinations  in  the 
investigations  from  January  22,  2002,  to 
March  25,  2002  (66  FR  63522,  December. 
7,  2001,  and  66  FR  67185,  December  28, 
2001).  The  Commission,  therefore,  is 
revising  its  schedule  to  conform  with 
Commerce's  new  schedule. 

The  Commission's  new  schedule  for 
the  investigations  is  as  follows:  requests 
to  appear  at  the  hearing  must  be  filed 
with  the  Secretary  to  the  Commission 
not  later  than  March  21.  2002:  the 
prehearing  conference,  if  needed,  will 
be  held  at  the  U.S.  International  Trade 
Commission  Building  at  9:30  a.m.  on 
March  25,  2002;  the  prehearing  staff 
report  will  be  placed  in  the  nonpublic 
record  on  March  15,  2002;  the  deadline 
for  filing  prehearing  briefs  is  March  22, 
2002;  the  hearing  will  be  held  at  the 
U.S.  International  Trade  Commission 
Building  at  9:30  a.m.  on  April  2,  2002; 
the  deadline  for  filing  posthearing  briefs 
is  April  8,  2002;  the  Commission  will 
make  its  final  release  of  information  on 
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April  22,  2002;  and  final  party 
comments  are  due  on  April  24,  2002. 
For  further  information  concerning 
these  investigations  see  the 
Commission's  notice  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  January  9,  2002.      { 

By  order  of  the  Commission. 
Marilyn  R.  Abbott,  | 

Acting  Secretary.  I 

(PR  Doc.  02-891  Filed  1-11-02;  8:45  am) 
BiuMQ  CODE  roao-ia-p 


INTERNAHONAL  TRADE 
COMMISSION 

pnvMtlgation  No.  332-427] 


U.S.  Marluft  Conditions  for  Certain 
WoolArticlM 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice  of  second  annual  report, 

scheduling  of  public  hearing,  and 

request  for  public  comments. 

EFFECTIVE  DATE:  January  7,  2002. 
SUMMARY:  The  Commission  has 
announced  the  schedule  for  its  second 
annual  report  in  investigation  No.  332- 
427,  U.S.  Market  Conditions  for  Certain 
Wool  Articles,  instituted  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g))  on  February  12,  2001,  at 
the  request  of  the  United  States  Trade 
Representative  (USTR). 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  Lisa  Ferens 
(202-205-3486;  lferens@usitc.gov)  of  the 
Office  of  Indtistries;  for  information  on 
legal  aspects,  contact  William  Gearhart 
(202-205-3091;  wgearhart@usitc.gov)  of 
the  Office  of  the  General  Counsel.  The 
media  should  contact  Margaret 
O'Laughlin,  Public  Affairs  Officer  (202- 
205-1819).  Hearing  impaired 
individuals  may  obtain  information  on 
this  matter  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Ofiice 
of  the  Secretary  at  202-205-2000. 
General  information  about  the 
Commission  may  be  obtained  by 
accessing  its  Internet  server  [http:// 
www.  usitc.gov). 


Background: 

As  requested  by  the  USTR,  the 
Commission  will  provide  information 
for  2001  and  year-to-date  2001-02  on 
U.S.  market  conditions,  including 
domestic  demand,  domestic  supply,  and 
domestic  production  for  men's  and 
boys'  worsted  wool  suits,  suit-type 
jackets,  and  trousers;  worsted  wool 
fabrics  and  yam  used  in  the 
manufacture  of  such  clothing;  and  wool 
fibers  used  in  the  manufacture  of  such 
fabrics  and  yam.  Also,  as  requested  by 
the  USTR,  the  Commission  will  provide, 
to  the  extent  possible,  data  on: 

(1)  Increases  or  decreases  in  sales  and 
production  of  the  subject  domestically- 
produced  worsted  wool  fabrics; 

(2)  Increases  or  decreases  in  domestic 
production  and  consumption  of  the 
subject  apparel  items; 

(3)  The  ability  of  domestic  producers 
of  the  subject  worsted  wool  fabrics  to 
meet  the  needs  of  domestic 
manufacturers  of  the  subject  apparel 
items  in  terms  of  quantity  and  ability  to 
meet  market  demands  for  the  apparel 
items; 

(4)  Sales  of  the  subject  worsted  wool 
fabrics  lost  by  domestic  manufacturers 
to  imports  benefiting  from  the 
temporary  duty  reductions  on  certain 
worsted  wool  fabrics  under  the  tariff- 
rate  quotas  (TRQs)  provided  for  in 
headings  9902.51.11  and  9902.51.12  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS); 

(5)  Loss  of  sales  by  domestic 
manufacturers  of  the  subject  apparel 
items  related  to  the  inability  to  pim:hase 
adequate  supplies  of  the  subject  worsted 
wool  fabrics  on  a  cost  competitive  basis; 
and 

(6)  The  price  per  square  meter  of 
imports  and  domestic  sales  of  the 
subject  worsted  wool  fabrics.  The  USTR 

'  requested  that  the  Commission  submit 
its  second  (and  final)  annual  report 
imder  this  investigation  by  September 
16.  2002.  The  USTR  has  stated  that  it 
will  provide  copies  of  the  Commission's 
confidential  reports  to  the  U.S. 
Department  of  Commerce.  The  USTR 
requested  that  the  Commission  issue  a 
public  version  of  the  aimual  report,  as 
soon  as  possible  thereafter,  with  any 
business  confidential  information 
deleted.  The  Commission  submitted  its 
first  annual  report  to  the  USTR  on 
September  17,  2001. 

Public  Hearing: 

A  public  hearing  in  connection  with 
preparation  of  the  second  annual  report 
will  be  held  at  the  U.S.  International 
Trade  Commission  Building,  500  E 
Street  SW.,  Washington,  DC,  beginning 
at  9:30  a.m.  on  April  18,  2002.  AU 


persons  shall  have  the  right  to  appear, 
by  coimsel  or  in  person,  to  present 
information  and  to  be  heard.  Requests  to 
appear  at  the  public  hearing  should  be 
filed  with  the  Secretary,  United  States 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436,  no 
later  than  5:15  p.m.,  April  2,  2002.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  April  4,  2002.  The  deadline 
for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m.,  April  29,  2002. 
In  the  event  that,  as  of  the  close  of 
business  on  April  2,  2002,  no  witnesses 
are  scheduled  to  appear  at  the  hearing, 
the  hearing  will  be  canceled.  Any 
person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  of  the 
Commission  (202-205-1806)  after  April 
2,  2002,  to  determine  whether  the 
hearing  will  be  held. 

Written  Submissions: 

In  connection  with  preparation  of  the 
second  annual  report  for  the  USTR, 
interested  parties  are  invited  to  submit 
written  statements  (original  and  14 
cc^ies)  concerning  the  matters  to  be 
addressed  by  the  Commission.  In  lieu  of 
or  in  addition  to  participating  in  the 
above-referenced  hearing,  interested 
parties  are  invited  to  submit  written 
statements  (original  and  14  copies) 
concerning  the  matters  to  be  addressed 
by  the  Conmiission  by  no  later  than  the 
close  of  business  on  April  29,  2002. 
Commercial  or  financial  information 
that  a  person  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  The  Commission's.  Rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means.  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  of  the  Commission  for 
inspection  by  interested  parties.  The 
Commission  may  include  confidential 
business  information  submitted  in  the 
course  of  this  investigation  in  its  reports 
to  the  USTR.  In  the  public  version  of 
these  reports,  however,  the  Commission 
will  not  publish  confidential  business 
information  in  a  manner  that  would 
reveal  the  individual  operations  of  the 
firm  suppljring  the  information.  All 
submissions  should  be  addressed  to  the 
Secretary,  U.S.  Intemational  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436. 
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ListofSubfects: 

Tariffs,  Imports,  Wool,  Fabric,  and 
Suits. 

Issued:  January  8, 2002. 
Marilyn  R.  Abbott, 
Acting  Secretary. 

(PR  Doc.  02-889  Filed  1-11-02;  8:45  am] 
BILUNG  CODE  702IM>2-P 


INTERNATIONAL  TRADE 
COMMISSION 


Pnvestigation  No.  332-427] 

U.S.  Market  Conditions  for  Certain 
Wool  Articles 

AGENCY:  Intemational  Trade 
Commission. 

L 

ACTION:  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  Chapter  35),  the 
Commission  has  submitted  a  request  for 
emergency  processing  for  review  and 
clearance  of  questionnaires  to  the  Office 
of  Management  and  Budget  (OMB).  The 
Commission  has  requested  OMB 
approval  of  this  submission  by  COB 
March  11,  2002. 

EFFECTIVE  DATE:  January  7,  2002. 
Purpose  of  Information  Collection 

The  forms  are  for  use  by  the 
Commission  in  connection  with  its 
second,  and  final,  annual  report  for - 
investigation  No.  332-427.  U.S.  Market 
Conditions  for  Certain  Wool  Articles, 
instituted  imder  the  authority  of  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g)).  This  investigation  was 
requested  by  iJie  United  States  Trade 
Representative  (USTR),  which  asked 
that  the  Commission  submit  its  second 
annual  report  by  September  16,  2002. 

Summary  of  Proposal 

(1)  Number  of  forms  submitted:  3. 

(2)  Title  of  forms:  Questionnaire  for 
U.S.  Producers  of  Worsted  Wool 
Fabrics;  Questionnaire  for  U.S. 
Purchasers  of  Worsted  Wool  Fabrics; 
Questionnaire  for  U.S.  Importers  of 
Worsted  Wool  Fabrics. 

(3)  Type  of  request:  reinstatement 
with  change. 

(4)  Frequency  of  use:  one-time  use. 

(5)  Description  of  respondents:  U.S. 
producers,  purchasers,  and  importers  of 
worsted  wool  fabrics. 

(6)  Estimated  number  of  respondents: 
56  (producers,  purchasers,  and 
importers). 

(7)  Estimated  total  number  of  hours  to 
complete  the  forms:  1,245  hours. 

(8)  Information  obtained  from  the 
forms  that  qualifies  as  confidential 
business  information  will  be  so  treated 


by  the  Commission  and  not  disclosed  in 
a  manner  that  would  reveal  the 
individual  operations  of  a  firm. 

Additional  Information  or  Comment 

Copies  of  the  forms  and  supporting 
documents  may  be  obtained  from  Lisa 
Ferens (202-205-3486; 
lferens@usitc.gov)  of  the  Office  of 
Industries,  U.S.  Intemational  Trade 
Commission.  Comments  about  the 
proposals  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Room  10102  (Docket  Library), 
Washington,  DC  20503,  Attention: 
Docket  Librarian.  All  comments  should 
be  specific,  indicating  which  part  of  the 
questionnaire  is  objectionable, 
describing  the  concern  in  detail,  and 
including  specific  suggested  revisions  or 
language  changes.  Copies  of  any 
comments  should  be  provided  to  Robert 
Rogowsky,  Director,  Office  of 
Operations,  U.S.  Intemational  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  who  is  the 
Commission's  designated  Senior  Official 
under  the  Paperwork  Reduction  Act. 

Hearing  impaired  individuals  may 
obtain  information  on  this  matter  by 
contacting  the  Commission's  TTD 
terminal  (telephone  No.  202-205-1810). 
General  information  about  the 
Commission  may  also  be  obtained  by 
accessing  its  Intemet  server  (http:// 
www.usitc.gov). 

Issued:  January  8,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott. 
Acting  Secretary. 
(FR  Doc.  02-890  Filed  1-11-02;  8:45  amj ' 

BILUNO  CODE  7020-02-P' 


DEPARTMENT  OF  JUSTICE 

Civil  Rights  Division;  Agency 
information  Collection  Activities: 
Proposed  Collection:  Comment 
Request 

action:  60-day  notice  of  information 
collection  under  review:  Extension  of  a 
currently  approved  collection; 
Procedures  for  the  Administration  of 
Section  5  of  the  Voting  Rights  Act  of 
1965. 

The  Department  of  Justice  (DOJ)  Civil 
Rights  Division,  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  fi-om  the  public  and 


affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  for  60 
days  until  March  15,  2002.  lliis  prqcess 
is  conducted  in  accordance  with  5  CFR 
1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instnunent  with 
instructions  or  additional  information, 
please  contact  George  Schneider, 
Special  Coimsel  in  the  Voting  Section  of 
the  Civil  Rights  Division.  1800  G  Street.    . 
NW.,  Washington,  DC  20008. 

Written  comments  and  suggestions 
ft-om  the  public  and  .affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
informatiou'technology.  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  Currently  Approved 
Collection. 

(2)  Title  of  the  Form/Collection: 
Procedures  for  the  Administration  of 
Section  5  of  the  Voting  Rights  Act  of 
1965. 

(3)  The  Agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None. 
Applicable  Component:  Civil  Rights 
Division,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Primary:  State,  local  or  tribal 
governments.  Other:  None.  Jurisdictions 
specifically  covered  under  the  Voting 
Rights  Act  are  required  to  obtain 
preclearance  from  the  Attorney  General 
before  instituting  changes  affecting 
voting.  They  must  convince  the 
Attomey  General  that  proposed  voting 
changes  are  not  racially  discriminatory. 


Federal  Register /Vol.  67,  No.  9 /Monday,  January  14,  2002 /Notices 


1787 


1786 


Federal  Register / Vol.  67,  No.  9 /Monday,  January  14,  2002 /Notices 


The  procedures  facilitate  the  provision 
of  infonnation  that  will  enable  the 
Attorney  General  to  make  the  required 
determination. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  10,103  respondents  with 
the  average  response  at  10.021  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  47,365  annual  burden  hoiu^. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  601  D  Street,  NW., 
Washington,  DC  20004.      , 

Dated:  January  8.  2002        '  I 
Robert  B.  Briggs, 

Department  Clearance  Officer,  United  States 

Department  of  Justice. 

(FR  Doc.  02-867  Filed  1-11-02;  8:45  am] 

BNJJMG  COOe  4410-13-M 


DEPARTMENT  OF  JUSTICE 

Immignition  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comments  Requested      | 

action:  30-day  notice  of  information 
collection  under  review:  Medical 
Certification  for  Disability  Exception. 

The  Department  of  Justice  (DOJ), 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
The  proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  This 
proposed  information  collection  was 
previously  published  in  the  Federal 
Register  (Volume  66,  Number  176,  page 
47240)  on  September  11,  2001,  allowing 
for  a  60-day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  February  13,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and/ 
or  suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street.  NW., 
Suite  10102.  Washington.  DC  20503. 
Additionally,  comments  may  be 


submitted  to  OMB  via  facsimile  to  (202) 
395-5806. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciiracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Medical  Certification  for  Disability 
Exceptions. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  N-648, 
Immigration  and  Naturalization  Service. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract.  Affected  Public:  Individuals  or 
households.  The  Immigration  and 
Naturalization  Service  uses  the  Form  N- 
648  medical  certification  issued  by  the 
licensed  medical  professional  to 
substantiate  a  claim  for  an  exception  to 
the  requirements  of  section  312(a)  of  the 
Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  are  20,000  respondents. 
The  amount  of  estimated  time  required 
for  the  average  respondent  to  respond  is 
2  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  40,000  houis  annually. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  infonnation  collection 
instrument  with  instructions,  or 


additional  information,  please  contact 
Richard  A.  Sloan,  Director,  Policy 
Directives  and  Instructions  Branch, 
Immigration  and  Naturalization  Service, 
U.S.  Department  of  Justice,  425  I  Street, 
NW.,  Room  4034,  Washington.  DC 
20536;  (202)  514-3291.  Comments  and 
suggestions  regarding  items  contained 
in  this  notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time  may  also  be  directed  to 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Robert  Briggs,  Department 
Clearance  Officer,  Infonnation 
Management  and  Seciuity  Staff,  Justice 
Management  Division,  United  States 
Department  of  Justiqe,  601  D  Street  NW., 
Patrick  Henry  Building,  Suite  1600, 
NW.,  Washington,  DC  20530. 

Dated:  January  8,  20P2. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  ofjastice.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-892  Filed  1-11-02;  8:45  ami 

BILUNG  COOE  4410-10-M 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Proposed  Collection;  Comment 
Request 


ACTION:  Notice. 


summary:  The  National  Endowment  for 
the  Arts  (NEA),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a 
preclearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  with  an  opportunity  to  - 
comment  on  proposed  and/or 
continuing  collections  of  infonnation  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(A)).  This  program  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently,  the  NEA  is  soliciting 
comments  concerning  the  proposed 
information  collection  of:  National 
Survey  of  Public  Participation  in  the 
Arts.  A  copy  of  the  current  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
address  section  of  this  notice. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
address  section  below  on  or  before 
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March  20,  2002.  The  NEA  is  particxUarly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assmnptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  infonnation  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respoiid,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

ADDRESSES:  Tom  Bradshaw,  National 
Endowment  for  the  Arts,  1100 
Pennsylvania  Avenue,  NW.,  Room  617, 
Washington,  DC  20506-0001,  telephone 
(202)  682-5432  (this  is  not  a  toll-free 
number),  fax  (202)  682-5677. 

Murray  Welsh, 

Director.  Administrative  Services,  National 
Endowment  for  the  Arts. 
[FR  Doc.  02-879  Filed  1-11-02;  8:45  am] 
BILLING  COOE  7S36-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Acth^ities:  Comment  Request 

agency:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  review; 
comment  request. 

summary:  The  National  Science 
Foundation  (NSF)  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  imder  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13.  Comments  regarding  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assiunptions  used;  (c)  ways  to  enhance 
the  quality,  utility  ad  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 


mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
infonnation  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Office  for  National  Science 
Foundation,  725— 17th  Street,  NW. 
Room  10235,  Washington,  DC  20503, 
and  to  Suzanne  H.  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foimdation,  4201  Wilson  Boulevard, 
Suite  295,  Arlington,  Virginia  22230  or 
send  e-mail  to  splimpto@nsf.gov. 
Comments  regarding  these  information 
collections  are  best  assured  of  having 
their  full  effect  if  received  within  30 
days  of  this  notification.  Copies  of  the 
submission  may  be  obtained  by  calling 
703-292-7556. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
currently  valid  OMB  control  number 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Application  for 
NATO  Advanced  Study  histitutes 
Travel  Award  and  NATO  Advanced 
Study  Institutes  Travel  Award  Report 
Form. 

OMB  Approval  Number:  3145-0001. 

Expiration  Date  of  Approval:  Not 
applicable. 

Type  of  Request:  Intent  to  seek 
approval  to  reinstate  an  information 
collection  for  three  years. 

Abstract:  The  North  Atlantic  Treaty 
Organization  (NATO)  initiated  its 
Advanced  Study  Institutes  Program  in 
■1958  modeled  after  a  small  number  of 
very  successful  summer  science 
"courses"  that  were  held  in  Europe  and 
that  sought  to  rebuild  Eiuope's  science 
strength  following  World  War  II.  The 
goal  was  to  bring  together  both  students 
and  researchers  from  the  leading  centers 
of  research  in  highly  targeted  fields  of 
science  and  engineering  to  promote  the 
"American"  approach  to  advanced 
learning,  spirited  give-and-take  between 
students  and  teachers,  that  was  clearly 
driving  the  rapid  growth  of  U.S. 
researdi  strength.  Today  the  goal 
remains  the  same;  but  due  to  the 
expansion  of  NATO,  each  year  an 
increasing  number  of  ASIs  are  held  in 
NATO  Partner  Coimtries  along  with 
those  held  in  the  original  NAIX) 
Member  countries.  In  the  spirit  of 
cooperation  with  this  important  activity, 
the  Foundation  inaugurated  in  1959  a 
small  program  of  travel  grants  for 


advanced  graduate  students  and  young 
postdoctorals  to  assist  with  the  major 
cost  of  such  participation,  that  of 
transatlantic  travel.  It  remains  today  a 
significant  means  for  young  scientists 
and  engineers  to  develop  contact  with 
their  peers  throughout  the  world  in  their 
respective  fields  of  specialization. 

'The  Advanced  Study  Institutes  ( ASI) 
travel  awards  are  offered  primarily  to 
advanced  graduate  students,  but  include 
recent  postdoctoral  students  and  new 
science  faculty  members,  to  attend  one 
of  the  NATO's  ASIs  held  in  the  NATO- 
member  and  partner  countries  of 
Europe.  The  NATO  ASI  program  is 
targeted  to  those  individuals  nearing  the 
completion  of  their  doctoral  studies  in 
science,  mathematics,  and  engineering 
who  can  take  advantage  of  opportunities 
to  become  familiar  with  progress  in 
their  respective  fields  of  specialization 
in  other  countries. 

The  following  describes  the 
procedures  for  the  administration  of  the 
Foundation's  NATO  Advanced  Study 
Institute  (ASI)  Travel  Awards,  which 
provide  travel  support  for  a  number  of 
U.S.  graduate  students  and  postdoctoral 
participants  to  attend  the  ASIs 
schediiled  for  Europe. 

•  Advanced  Study  Institute 
Determination 

Once  NATO  has  notified  us  that  the 
schedule  of  institutes  is  final,  and  we 
have  received  the  descriptions  of  each 
institute,  we  determine  which  institutes 
NSF  will  support.  The  ASI  travel  award 
pro^'am  supports  those  institutes  that 
offer  instruction  in  the  fields  of  science 
traditionally  supported  by  NSF  as 
published  in  Guide  to  Programs. 

The  program  will  not  support 
institutes  that  deal  with  clinical  topics, 
biomedical  topics,  or  topics  that  have 
disease-related  goals.  Examples  of  areas 
of  research  that  will  not  be  considered 
are  epidemiology;  toxicology;  the 
development  or  testing  of  drugs  or 
procedures  for  their  use;  diagnosis  or 
treatment  of  physical  or  mental  disease, 
abnormality,  or  malfunction  in  human 
beings  or  animals;  and  animal  models  of 
such  conditions.  However,  the  program 
does  support  institutes  that  involve 
research  in  bioengineering,  with 
diagnosis  or  treatmen^related  goals  that 
apply  engineering  principles  to 
problems  in  biology  and  medicine  while 
advancing  engineering  knowledge.  The 
program  also  supports  bioengineering 
topics  that  aid  persons  with  disabilities. 
Program  officers  from  other  Divisions  in 
NSF  will  be  contacted  should  scientific 
expertise  beyond  our  own  be  required  in 
the  determination  process. 

•  Solicitation  for  Nominations 
Following  the  final  determination  as 

to  which  Advanced  Study  Institutes 
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NSF  will  support,  we  contact  each 
institute  director  to  ask  for  a  list  of  up 
to  5  nominations  to  be  considered  for 
NSF  travel  support. 

•  EHR  Ckintact  with  the  Individuals 
Nominated 

Each  individual  who  is  nominated  by 
a  director  will  be  sent  the  rules  of 
eligibility,  information  about  the 
amount  of  funding  available,  and  the 
forms  (NSF  Form  1379,  giving  our 
Finance  OfBce  electronic  banking 
information:  NSF  Form  1310  (already 
cleared),  and  NSF  Form  192 
(Application  for  International  Travel 
Grant))  necessary  for  our  application 
process. 

•  The  Funding  Process 

Once  an  applicant  has  been  selected 
to  receive  NSF  travel  award  support,  his 
or  her  application  is  sent  to  our  Finance 
office  for  funding.  They  electronically 
transfer  the  amount  of  $1000  into  the 
bank  or  other  financial  institution 
account  identified  by  the  awardee. 

Our  plan  is  to  have  the  $1000  directly 
deposited  into  the  awardee's  account 
prior  to  the  purchase  of  their  airline 
ticket.  An  electronic  message  to  the 
awardee  states  the  NSF  is  providing 
support  in  the  amount  of  $1000  for 
transportation  and  miscellaneous 
expenses.  The  letter  also  states  that  the 
award  is  subject  to  the  condition  in  F.L. 
27,  Attachment  to  International  Travel 
Grant,  which  states  the  U.S.  flag-carrier 
policy. 

A&  a  follow-up,  each  ASI  director  may 
be  asked  to  verify  whether  all  NSF 
awardees  attended  the  institute.  If  an 
awardee  is  identified  as  not  utiUzing  the 
funds  as  prescribed,  we  ccntact  the 
awardee  to  retrieve  the  funds.  However, 
if  our  efforts  are  not  successful,  we  will 
forward  the  awardee's-name  to  E)GA, 
which  has  procedures  to  deal  with  that 
situation. 

We  also  ask  the  awardee  to  submit  a 
fiinal  report  on  an  NSF  Form  250,  which 
we  provide  as  an  attachment  to  the 
electronic  award  message. 

•  Selection  of  Awardees 

The  criteria  used  to  select  NSF 
Advanced  Study  Institute  travel 
awardees  are  as  follows: 

1.  The  priority.  o*f  selection  is  by  the 
status  level  of  the  applicant: 

(a)  Advanced  graduate  student,  or 

(b)  Recent  post-doc  (Ph.D.  received  no 
earlier  than  three  years  before  the  ASI). 

(c)  New  faculty  with  PhD.'s  received 
no  earlier  than  three  years  before  the 
ASI). 

2.  We  shall  generally  foHow  the  order 
of  th6  nominations,  listed  by  the 
director  of  the  institute,  within  priority 
level. 


3.  Those  who  have  not  attended  an 
ASI  in  the  past  will  have  a  higher 
priority  than  those  who  have. 

4.  Nominees  from  different 
institutions  and  research  groups  have 
higher  priority  than  those  from  the  same 
institution  or  research  group.  (Typically, 
no  more  than  one  person  is  invited  from 
a  school  or  from  a  research  group.) 

Use  of  the  Information:  For  NSF  Form 
192,  information  will  be  used  in  order 
to  verify  eligibility  and  qualifications  for 
the  award. 

For  NSF  Form  250,  information  will 
be  used  to  verify  attendance  at 
Advanced  Study  Institute  and  will  be 
included  in  Division  annual  report. 

Estimate  of  Burden:  Form  192—1.5 
hours;  Form  250 — 2  hours. 

Respondents:  Individuals. 

Estimated  Number  of  Responses  per 
Award:  150  responses,  broken  down  as 
follows:  For  NSF  Form  250,  75 
respondents;  for  NSF  Form  192,  75 
respondents. 

Estimated  Total  Annual  Burden  on 
Respondents:  262.5  hours,  broken  down 
by  150  hours  for  NSF  Form  250  (2  hours 
per  75  respondents)  and  112.5  hours  for 
NSF  Form  192  (1.5  hours  per  75 
respondents). 

Dated:  January  8,  2002. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer. 

[FR  Doc.  02-790  Filed  1-11-02;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-286] 

Entergy  Nuclear  Operations,  Inc.; 
Notice  of  Withdrawal  of  Application  fOr 
Amendment  to  Facility  Operating 
License 

.  The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Entergy  Nuclear 
Operations,  Inc.  (the  licensee)  to 
withdraw  its  Felmiary  14,  2001, 
application  for  proposed  amendment  to 
Facility  Operating  License  No.  DPR-64 
for  the  Indian  Point  Nuclear  Generating 
Unit  No.  3  (IP3),  located  in  Westchester 
County,  New  York. 

The  proposed  amendment  would 
have  revised  the  Technical 
Specifications  to  extend  the  allowed 
outage  time  for  the  emergency  diesel 
generators  and  the  associated  fuel  oil 
storage  tanks  from  72  hours  to  14  days 
on  a  one-time  basis. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  March  21,  2001 


(66  FR  15922).  However,  by  letter  dated 
December  5,  2001,  the  licensee 
withdrew  the  proposed  change. 

Further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  14,  2001,  as 
supplemented  on  July  25,  2001,  and  the 
licensee's  letter  dated  December  5,  2001, 
which  withdrew  the  application  for 
license  amendment.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room,  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  Systems  (AD7\MS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gOv/reading-rm./adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encoimter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
by  telephone  at  1-800-397-4209,  301- 
415-4737  or  by  email  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  lanuary  2002. 

For  the  Nuclear  Regulatory  Commission. 
Patrick  D.  Milano, 

Sr.  Project  Manager,  Section  1,  Project 

Directorate,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  02-847  Filed  1-11-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-289] 

Amergen  Energy  Company,  LLC;  Three 
Mile  Island  Nuclear  Station,  Unit  1 
Envfronmentai  Assessment  and 
Rnding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regiilatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  the 
reqiiirements  of  Title  10  of  the  Code  of 
Federal  Regulations  (10  CFR),  section 
50.44;  10  CFR  part  50,  appendix  A, 
General  Design  Criterion  41;  and  10  CFR 
part  50,  appendix  E,  section  VI,  for 
Facility  c5perating  License  No.  DPR-50 
issued  to  AmerGen  Energy  Company, 
LLC,  (the  licensee),  for  operation  of  the 
Three  Mile  Island  Nuclear  Station.  Unit 
1  (TMI-1),  located  in  Dauphin  County, 
Pennsylvania.  Therefore,  as  required  by 
10  CFR  51.21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 
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Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
TMI-1  fix)m  certain  requirements  of  10 
CFR  50.44;  10  CFR  part  50,  appendix  A, 
General  Design  Criterion  41;  and  part  10 
CFR  50,  appendix  E,  section  VI, 
pertaining  to  the  hydrogen  control 
system  requirements  (i.e.,  containment 
post-accident  hydrogen  monitors, 
recombiners,  and  hydrogen  purge 
system);  and  remove  these  requirements 
from  the  TMI-1  design  basis.  The 
licensee's  request  for  an  exemption  from 
the  fimctional  requirement  for  hydrogen 
monitoring  is  not  being  approved.  The 
NRC  staffs  position,  with  respect  to 
each  of  the  licensee's  specific 
exemption  requests,  will  be  documented 
in  the  exemption.  Consequently,  this 
environmental  assessment  addresses 
only  the  exemption  from  the 
requirements  related  to  the  recombiners 
and  the  hydrogen  piuge  system  and  the 
removal  of  these  requirements  frtim  the 
TMI-1  design  basis. 

The  proposed  action  is  in  accordance 
with  the  licensee's  letter  dated 
September  20,  2000,  as  supplemented 
by  letters  dated  August  2  and  September 
28,  2001. 

The  Need  for  the  Proposed  Action 

The  proposed  exemption  horn,  the 
requirements  pertaining  to  recombiners 
and  the  hydrogen  piirge  system,  and 
their  associated  removal  from  the  design 
basis,  would  improve  the  safety  focus  at 
TMI-1  during  an  accident,  and  provide 
for  a  more  effective  and  efficient  method 
of  maintaining  adequate  protection  of 
public  health  and  safety  by  simplifying 
the  Emergency  Plan  and  Emergency 
Plan  Implementing  Procedures.  This 
would  reduce  the  operators'  post- 
accident  burden  and  allow  them  to  give 
higher  priority  to  more  important  safety 
functions  following  postiUated  plant 
accidents. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes, 
as  set  forth  below,  that  there  are  no 
environmental  impacts  associated  with 
the  removal  of  the  recombiners  and 
hydrogen  piuge  system  &t>m  the  TMI- 
1  design  basis. 

The  proposed  action  will  not 
significanUy  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 


impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  involve  any  historic 
sites.  It  does  not  affect  nonradiological 
plant  effluents  and  has  no  other 
environmental  impact.  Therefore,  there 
are  no  significant  nonradiological 
environmental  impacts  associated  with 
the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  NRC  staff  considered  denial 
of  the  proposed  action  (i.e.,  the  "no- 
action"  alternative).  Denial  of  the 
application  would  result  in  no  change 
in  current  environmental  impacts.  The 
enviromnental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  resources  not  previously  considered 
in  the  Final  Environmental  Statement 
for  TMI-1,  dated  December  1972. 

Agencies  and  Persons  Consulted 

On  December  11,  2001,  the  staff 
consulted  with  the  Pennsylvania  State 
official,  Mr.  Michael  Murphy  of  the 
Pennsylvania  Bureau  of  Radiation 
Protection,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  September  20,  2000,  as 
supplemented  by  letters  dated  August  2 
and  September  28.  2001.  Documents    , 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
frxim  the  Agencywide  Dociunents 
Access  and  Management  System 
(ADAMS)  Public  Library  component  on 
the  NRC  Web  site,  http://www.nrc.gov 
(the  Public  Electronic  Reading  Room). 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 


accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209,  or  301-415-4737,  or  by  e- 
mail  at  pdT@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  8th  day 
of  ianuarv'  2002. 

For  the  Nuclear  Regulatory  Commission. 
Timothy  G.  Colburn. 
Senior  Project  Manager.  Section  1.  Project 
Directorate  I.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-848  Filed  1-11-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Reactor 
Safeguards:  Subcommittse  Meeting  on 
PIsnning  and  Procsdures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procediues  will  hold  a  meeting  on 
January  24-26,  2002,  Hawthorn  Suites, 
6435  Westwood  Blvd.,  Orlando.  Florida, 
in  Conference  Room  Magnolia  A. 

The  entire  meeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 
information  the  release  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows: 

Thursday,  January  24,  2002—8:30 
a.m.  until  the  conclusion  of  business 

The  Subcommittee  will  discuss 
matters  related  to  futiu%  plant  designs, 
including:  regulatory  challenges 
associated  with  the  licensing  of  future 
plant  designs  (e.g..  Pebble  Bed  Modular 
Reactor  and  Gas  Turbine  Modular 
Helium  Reactor);  use  of  PRA  and 
defense-in-depth  concept  for  advanced 
reactor  designs;  and  issues  related  to 
Westinghouse  APlOOO  design.  Also,  it 
will  discuss  the  NRC  Safety  Research 
Program,  including  proposed  advanced 
reactor  research  plan,  new  areas  of 
research,  and  draft  ACRS  report  to  the 
Commission  on  the  NRC  Safety 
Research  Program. 

Friday,  January  25,  2002 — 8:30  a.m. 
until  the  conclusion  of  business 

The  Subcommittee  will  discuss  the 
use  of  formal  decision  analysis  and  the 
role  of  SAPHIRE  Code  in  the  risk- 
informed  regulatory  structure.  Also,  it 
will  discuss  matters  associated  with 
core  power  uprates,  including:  use  of 
risk  information  in  evaluating  power 
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uprate  applications;  criteria  to  be  used 
by  the  ACRS  in  endorsing  power 
uprates  including  PWR  power  uprates 
expected  in  the  future;  and  lessons 
learned  from  the  review  of  power  uprate 
applications.  j 

Saturday,  January  26,  2002—8:30 
a.m. — 12:30  p.m. 

The  Subcommittee  will  discuss  the 
significance  determination  process 
(SDP),  including:  need  for  an  SDP  based 
on  low-power  and  shutdown  operations 
PRAs  or  other  shutdown  management 
tools;  peer  review  of  SPAR  models  and 
SDP  worksheets:  and  thresholds  for 
performance  indicators.  Also,  the 
Subcommittee  will  discuss  adequacy  of 
the  process  for  conducting  ACRS 
business. 

The  purpose  of  this  meeting  is  to 
gather  information,  analjrze  relevant 
issues  and  facts,  and  to  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
GDmmittee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman:  written  statements  will  be 
accepted  and  made  available  to  the 
Committee. 

Electronic  recordings  will  be 
permitted  only  during  those  portions  of 
the  meeting  that  are  open  to  the  public, 
and  questions  may  be  asked  only  by 
monbers  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring  - 
to  make  oral  statements  should  notify 
the  Designated  Federal  Official  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  niling  on 
requests  for  the  opportunity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  Designed  Federal  Official,  Dr.  John 
T.  Larkins  (telephone:  301/415-7360) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
changes  in  schedule,  etc.,  that  may  have 
occuned. 

Dated:  January  8, 2002. 
Shn- BahadHT, 

Associate  Dinctorfor  Technical  Support, 
ACRS/ACNW. 

[FR  Doc.  02-846  Filed  1-11-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45239;  File  No^  SR-NASD- 
95] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  ProfK>sed  Rule  Change  by  ttie 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Adoption 
of  interpretive  Material  Regarding 
interfering  With  the  Transfer  of 
Customer  Accounts 

January  4.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
21,  2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  NASD  Regulation, 
Inc.  ("NASD  Regulation"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  OrganizatiDn's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to 
interpret  NASD  Rule  2110  to  prohibit 
members  from  interfering  with  a 
customer's  request  to  transfer  his  or  her 
account  in  connection  with  the  change 
in  employment  of  the  customer's 
registered  representative,  provided  that 
the  account  is  not  subject  to  any  lien  for 
monies  owed  by  the  customer  or  other 
bona  fide  claim. 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italic. 
*        *        *        *        * 

IM  2110-7.    Interfering  With  the 
Transfer  of  Customer  Accounts  in  the 
Context  of  Employment  Disputes 

It  shall  be  inconsistent  with  just  and 
equitable  principles  of  trade  for  a 
niember  or  person  associated  with  a 
member  to  interfere  with  a  customer's 
request  to  tranter  his  or  her  account  in 
connection  with  the  change  in 
employment  of  the  customer's  registered 
representative,  provided  that  the 
account  is  not  subject  to  any  lien  for 
monies  owed  by  the  customer  or  other 
bona  fide  claim.  Prohibited  interference 
includes,  but  is  not  limited  to,  seeking 
a  judicial  order  or  decree  that  would  bar 


or  restrict  the  submission,  delivery  or 
acceptance  of  a  written  request  from  a 
customer  to  transfer  his  or  her  account. 
Nothing  in  this  interpretation  shall 
affect  the  operation  of  Rule  11870. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

NASD  Regidation  represents  that,  as  a 
condition  of  employment,  certain 
members  require  their  registered 
representatives  to  sign  employment 
contracts  in  which  each  registered 
representative  agrees  that  when  he  or 
she  leaves  the  firm,  he  or  she  will  not 
take,  copy,  or  share  with  others  any  firm 
records.  In  addition,  NASD  Regulation 
asserts  that  the  registered  representative 
may  agree  that,  for  a  certain  period  of 
time  following  his  or  her  departure  from 
the  firm,  he  or  she  will  not  solicit  the 
firm's  customers  for  business. 
Nonetheless,  NASD  Regulation 
represent  when  a  registered 
representative  leaves  his  or  her  firm  for 
a  position  at  a  different  firm,  clients 
serviced  by  the  registered  representative 
may  request  that  the  registered 
representative's  former  firm  transfer 
their  accoimts  to  the  registered 
representative's  new  firm  so  that  the 
clients  may  continue  their  relationship 
with  the  registered  representative. 
NASD  Regulation  asserts  that  the 
registered  representative's  former  firm, 
concerned  that  its  former  employee  may 
have  breached  his  or  her  employment 
contract  by  sharing  client  information 
with  the  new  employer,  or  soliciting 
clients  to  transfer  their  accoimts  to  the 
registered  representative's  new  firm, 
■  sometimes  seeks  a  court  order  to 
prevent  the  transfer  of  accounts  to  the 
registered  representative's  new  firm.^ 


'  15  U.S.C  78s(b)(l). 
» 17(311 240. 19b-4. 


3  NASD  Code  of  Arbitration  Procedure  Rule 
10335  permits  the  parties  to  arbitration  disputes  to 
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NASD  Regulation  asserts  that  in  some 
cases  members  have  obtained  relief  in 
the  form  of  cotirt  orders  requiring  the 
registered  representative's  new 
employer  to  reject  customer  accoimt 
transfers  received  from  the  registered 
representative's  former  firm.  NASD 
Regulation  asserts  that  members  also 
have  obtained  court  orders  requiring  the 
registered  representative's  new  firm  to 
send  letters  to  customers  that  may  have 
been  solicited  in  breach  of  an 
employment  agreement  stating  that  the 
firm  is  prohibited  by  a  court  order  from 
having  contact  with  that  customer. 

NASD  Regulation  believes  that  it  is 
inconsistent  with  the  high  standards  of 
commercial  honor  and  just  and 
equitable  principles  of  trade  mandated 
by  NASD  Rule  2110  for  a  member,  in 
the  context  of  an  employment  dispute 
with  a  former  registered  representative, 
to  seek  to  override  a  customer's  request 
to  transfer  his  or  her  account  by 
obtaining  a  court  order  stopping  the 
transfer.  NASD  Regulation  believes  that 
customers  should  have  the  freedom  to 
choose  the  registered  representatives 
and  firms  that  service  their  brokerage 
accounts.  Moreover,  NASD  Regulation 
believes  that  customers  whose  accotmt 
transfer  requests  have  been  delayed  in 
this  manner  could  be  deprived  of 
brokerage  services  and  access  to  their 
accounts  while  their  registered 
representative  and  his  or  her  former 
finn  attempt  to  resolve  an  employment 
dispute. 

In  NASD  Notice  to  Members  79-7 
(February  13. 1979),  the  NASD  alerted 
its  members  that  the  SEC  had  issued  a 
notice  to  broker/dealers  stating  that 
imnecessary  delays  in  transferring 
customer  accoimts,  including  delays 
accompanied  by  attempts  to  persuade 
customers  not  to  transfer  their  accotmts, 
are  inconsistent  with  just  and  equitable 
principles  of  trade.  NASD  Regulation 
believes  that  obtaining  court  orders  to 
prevent  customers  from  following  a 
registered  representative  to  a  different 
finn  are  similar  to  the  unfair  practice  of 
delaying  transfers  that  the  SEC  warned 
of  in  its  notice. 

To  address  this  practice,  the  NASD 
submits  this  proposed  rule  change  to 
adopt  Interpretive  Material  2110-7, 
which  would  state  that  it  is  inconsistent 
with  just  and  equitable  principles  of 


trade  for  a  member  or  person  associated 
with  a  member  to  interfere  with  a 
customer's  request  to  transfer  his  or  her 
accotmt  in  connection  with  the  change 
in  employment  of  the  customer's 
registered  representative,  provided  that 
the  accoimt  is  not  subject  to  any  lien  for 
monies  owed  by  the  customer  or  other 
bona  fide  claim.  The  proposed  rule 
change  would  not  affect  the  operation  of 
Rule  11870  (governing  customer 
accoimt  transfers).  NASD  Regulation 
represents  that  members  would 
continue  to  have  the  ability  to  delay  or 
take  exception  to  account  transfers  in 
situations  where,  for  example,  the 
account  contains  nontransferable  assets 
or  the  transfer  request  provides 
information  that  is  inadequate  to 
identify  the  account  to  be  transferred."* 
NASD  Regulation  represents  that  the 
proposed  rule  change  does  not  affect  the 
ability  of  member  firms  to  use 
employment  agreements  to  prevent 
former  representatives  bom  soliciting 
firm  customers.  Similarly,  NASD 
Regulation  believes  that  the  proposal 
would  not  prevent  a  firm  &t)m  enforcing 
employment  agreements  with  former 
representatives.  For  example,  NASD 
Regulation  represents  that  a  member 
could  seek  an  injunction  against  a 
former  registered  representative  and/or 
his  or  her  new  firm  to  prohibit 
solicitation  of  the  member's  customers  if 
the  registered  representative  had  signed 
an  employment  contract  agreeing  not  to 
solicit  those  customers.  Rather,  NASD 
Regulation  represents  that  the  proposed 
rule  change  is  limited  to  restricting  a 
member  from  interfering  with  a 
customer's  nght  to  transfer  his  or  her 
account  in  the  context  of  an 
employment  dispute,  once  the  customer 
has  requested  the  transfer. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,^  which  requires,  among  other 
things,  that  the  Association's  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  member  firms 


seek  temporary  injunctive  relief.  Proposed 
amendments  to  Rule  10335  are  currently  pending 
before  the  SEC.  NASD  Regulation  represents  that 
the  (instant)  proposed  rule  change  would  not 
conflict  with  or  affect  the  operation  of  Rule  10335 
(i.e.,  the  procedure  by  which  temporary  injunctive 
relief  may  be  obtained  in  intra-industry  arbitration 
disputes),  but  rather  would  address  the  substantive 
problem  of  customer  harm  resulting  from  firms 
obtaining  temporary  injunctive  relief  that  prevents 
customers  from  transferring  their  accounts. 


*  The  SEC  recently  approved  amendments  to 
NASD  Rule  11870  diat  facilitate  the  transfer  of 
customer  accounts  containing  third  party 
proprietary  products  by  allowing  a  firm  receiving  a 
customer  account  from  another  firm  to  assess 
whether  the  account  contains  assets  that  the 
receiving  firm  is  unable  to  support,  and  to  inform 
the  customer  of  his  or  her  available  options 
concerning  those  assets.  See  Exchange  Act  Release 
No.  44787  (September  12,  2001),  66  FR  48301 
(September  19.  2001). 

M5U.S.C78o-3(b)(6). 


that  seek  to  override  a  customer's 
request  to  transfer  his  or  her  account  to 
a  new  firm  in  the  context  of  an 
employment  dispute  with  a  former 
registered  representative  violate  NASD 
Rule  2110.  NASD  Regulation  believes 
that  this  proposed  rule  change  is 
necessary  to  protect  investors  and  the 
public  interest  with  respect  to  transfers 
of  customers  accounts. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

On  May  22,  2001,  NASD  Regulation 
published  Notice  to  Members  01-36 
("NTM  01-36")  seeking  comment  on  a 
proposed  interpretive  material  to  NASD 
Rule  2110  that  would  state: 

It  shall  be  inconsistent  with  juSt  and 
equitable  principles  of  trade  for  a 
member  or  person  associated  with  a 
member  to  take  any  action  that,  directly 
or  indirectly,  interferes  with  a 
customer's  ability  to  transfer  his  or  her 
account,  including  seeking  a  judicial 
order  or  decree  that  would  bar  or  restrict 
the  submission,  delivery  or  acceptance 
of  a  written  request  from  a  customer  to 
transfer  his  or  her  account.  Nothing  in 
this  interpretation  shall  affect  the 
operation  of  Rule  11870. 

The  comment  period  expired  on  July 
5,  2001.  Eighty-five  comments  were 
received  in  response  to  the  notice.  Of 
the  85  comments  received,  67  agreed 
that  customers  should  have  the  ability 
to  move  their  accounts  to  new  firms 
without  interference  from  the  member 
firm  holding  the  account.  These 
commenters  expressed  the  view  that  a 
firm  should  not  be  able  to  override  a 
customer's  decision  to  move  his  or  her 
account  to  a  new  firm. 

Other  commenters,  while  generally 
supportive  of  a  customer's  right  to 
transfer  an  account  to  his  or  her 
brokerage  firm  of  choice,  raised 
concerns  that  the  language  of  the 
proposed  interpretative  material  could 
impede  a  member's  ability  to  collect 
debts  and  enforce  liens  agamst  a 
customer's  account.  These  commenters 
suggested  that  the  proposed 
interpretative,  material  should  not 
prevent  a  member  frtim  mterfering  with 
a  customer's  ability  to  transfer  his  or  her 
account  to  avoid  paying  debts  accrued 
in  the  account  or  to  evade  a  lien  on 
assets  held  in  the  account.  Because 
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NASD  Regulation  did  not  intend  to 
interpret  rule  2110  in  a  manner  that 
would  affect  the  ability  of  members  to 
collect  debts  or  enforce  liens  against 
customers,  the  language  contained  in 
NTM  01-36  has  been  modified  for  this 
proposed  rule  change  to  clarify  the 
inapplicability  of  the  proposed  rule 
change  in  these  contexts. 

Numerous  commenters  described 
other  situations  in  which  they  thought 
a  member  should  be  able  to  take  action 
to  stop  a  customer  from  transferring  his 
or  her  accoxmt.  NASD  Regulation 
represents  that  existing  NASD  rules 
address  many  of  these  situations.  In 
certain  other  situations  described  by 
commenters,  NASD  Regulation  believes 
that  the  right  of  a  customer  to  transfer 
his  or  her  account,  once  the  customer 
has  requested  the  transfer,  should  take 
precedence.  For  example,  some 
commenters  believed  that  a  member 
should  be  able  to  interfere  with  a 
customer's  ability  to  transfer  his  or  her 
account  to  follow  the  member's 
registered  representative  to  a  new  firm 
if  the  registered  representative  did  not 
disclose  to  customers  the  consequences 
of  the  transfer  (e.g.,  transfer  fees  and 
manner  of  disposition  of  any  non- 
transferable assets). 

VVhile  this  scenario  raises  concerns, 
NASD  Regulation  believes  that  the 
current  regulatory  scheme  addresses 
these  concerns.  NASD  Regulation 
represents  that  firms  are  required  to 
deliver  to  customers  information 
regarding  the  applicable  fiees  for 
opening,  maintaining  and  closing  an 
account.  In  addition,  NASD  Rule  11870 
requires  that  customers  requesting 
transfer  of  an  account  be  notified  of 
non-transferable  assets  in  an  account. 
NASD  Regulation  notes  that  anti-fr^ud 
provisions,  as  well  as  NASD  Rule  2110, 
are  available  to  address  false  or 
misleading  statements  a  registered 
representative  may  have  made  to  a 
customer  to  induce  the  customer  to 
transfer  his  or  her  account. 

Some  conunenters  suggested  that  a 
member  should  be  able  to  interfere  with 
the  customer's  ability  to  transfer  his  or 
her  accoimt  to  follow  one  of  the 
member's  registered  representatives  to  a 
new  firm  if  the  customer  was  the  client 
of  one  of  the  member's  other  registered 
representatives,  or  if  the  customer 
opened  the  accoimt  to  form  a 
relationship  with  the  member,  and  not 
with  a  particular  registered 
representative.  NASD  Regulation 
believes  that  the  customer's  decision 
should  be  controlling,  even  imder  these 
circumstances. 

Sixteen  commenters  objected  to  the 
adoption  of  an  interpretative  material 
that  would  prohibit  men^rs  from 


interfering  with  a  customer's  request  to 
transfer  his  or  her  account  to  a  new  firm 
when  the  customer  sought  to  follow  a 
registered  representative  to  a  new  firm. 
Among  the  objections  raised  were 
concerns  that  such  an  interpretation 
would  encoiuage  registered 
representatives  to  breach  employment 
contracts.  NASD  Regulation,  however, 
represents  that  nothing  in  NTM  01-36 
or  this  proposed  rule  change  gives 
registered  representatives  the  right  to 
breach  employment  contracts  or 
disclose  personal  nonpublic  information 
in  violation  of  law.  Fiu^er,  NASD 
Regulation  notes  that  member  firms  may 
seek  redress  against  a  registered 
representative  who  acts  in  this  manner 
by,  for  example,  seeking  from  the 
registered  representative  monetary 
damages  or  an  injunction  from  further 
misconduct. 

Other  commenters  asserted  that  the 
proposal  was  inconsistent  with  the 
Gramm-Leach-Bliley  Act  of  1999 
("GLBA"),  which  requires  companies  to 
safeguard  the  confidentiality  of 
customer  information,  because  a 
company  pursuing  legal  action  against  a 
registered  representative  pursuant  to  the 
member's  obligations  to  protect 
customer  information  under  GLBA 
could  be  in  violation  of  the 
interpretation.  NASD  Regulation, 
however,  believes  that  the  proposed  rule 
change  does  not  prohibit  a  member  from 
taking  action  against  a  registered 
representative  as  necessary  to  safeguard 
confidential  customer  information. 
NASD  Regulation  believes  that  the 
proposed  rule  change  prevents  a 
member  itova  taking  action  tb  restrict  a 
customer's  ability  to  transfer  his  or  her 
account  to  a  new  firm  once  the  customer 
has  requested  the  transfer.  NASD 
Regulation  believes  that,  to  the  extent 
that  any  improper  sharing  of 
confidential  customer  information 
occurred  before  the  customer's  decision 
to  transfer,  the  firm  could  seek  legal 
redress  without  interfering  with  the 
customer's  decision  to  move  his  or  her 
accoimt. 

Commenters  objecting  to  the  proposal 
also  expressed  concern  that  the 
interpretation  deprived  members  of 
access  to  legal  remedies  available  to 
resolve  employment  disputes.  NASD 
Regulation  represents  that  the  proposed 
rule  change  does  not  deny  to  members 
remedies  that  assist  in  resolving 
employment  disputes  between  members 
and  their  former  registered 
representatives;  the  proposed  rule 
change  articulates  the  view  of  the 
Association  that  it  is  inconsistent  with 
just  and  equitable  principles  of  trade  for 
a  member  to  harm  customers  as  a  means 
of  resolving  employment  disputes. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 


Because  the  proposed  rule  change  is 
a  stated  policy,  practice,  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule,  it  has 
become  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)  of  the  Act^  and 
paragraph  (f)(1)  of  Rule  19b-4 
thereimder.^  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Conmiission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cop3dng  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filings  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD. 

All  submissions  should  refer  to  File 
No.  SR-NASD-2001-95  and  should  be 
submitted  by  February  4,  2002. 

For  the  Commission,  by  the  Division  of 
Market  regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-883  Filed  1-11-02;  8:45  am] 
BILLING  CODE  a01»-ei-M 


8  15U.S.C.  78s(b)(3)(A). 
M7  CFR  240.19b-Mf)(l). 
"  See  Section  19(b)(3)(C)  of  the  Act,  15  U.S.C 
78s(bH3)(C). 
917  CFR  200.30-3(a)(12). 


■fMkA 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45251 ;  File  No.  SR-NYSE- 
2001-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Amending  NYSE  Rule  902  To  Permit 
ttie  SubfflisskMfi  of  Member  to  Member 
Coupled  Orders  In  Crossing  Session  I 
In  Order  To  Ck>se  Out  Error  Posittons 

January  8,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").*  and  Rule  19l>-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
11,  2001,  the  New  York  Stock  Exchange, 
Inc.  ("Exchange"  or  "NYSE")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  amend  NYSE 
Rule  902,  Off-Houjs  Trading  Orders,  to 
permit  the  submission  of  member  to 
member  coupled  orders  in  Crossing 
Session  I  in  order  to  close  out  error 
positions.  The  text  of  the  proposed  rule 
change  is  below.  Proposed  new 
language  is  in  italic. 

Rule  902.    Off-Hours  Trading  Orders 

(a)  Entry  of  Orders 

(i)  Closing-Price  Orders 

Subject  to  Rule  906  (Impact  of 
Trading  Halts  on  Off-Hours  Trading),  a 
member  or  member  organization  may 
enter  into  the  Off-Hours  Trading  Facility 
a  closing-price  order  at  such  times  as 
the  Exchange  may  specify. 

(ii)  Closing-Price  Coupled  Orders 

(A)  Subject  to  Rule  906,  a  member  or 
member  organization  may  enter  into  the 
Off-Hours  Trading  Facility  a  closing- 
price  order  to  buy  coupled  with  a 
closing-price  order  to  sell  the  same 
quantity  of  the  same  security  for 
execution  against  each  other.  However, 
except  for  those  orders  defined  in 
paragraphs  (ii)(B)  and  (C)  of  this  rule,  a 
member  or  member  organization  may 
not  so  enter  such  coupled  orders  if  both 
such  orders  are  for  an  account  in  which 
any  member  or  member  organization,  or 
any  "associated  party"  (as  paragraph 
(b)(u)  of  Rule  800  (Basket  Trading: 


Applicability  and  Definitions)  defines 
that  term),  has  a  direct  or  indirect 
interest. 

(B)  A  member  or  member  organization 
may  enter  a  closing-price  order  to  buy 
(sell)  a  security  for  the  account  of  the 
specialist  registered  in  such  security 
coupled  with  a  closing  price  order  to 
sell  (buy)  for  the  accoimt  of  any  member 
or  member  organization  which  has 
agreed  to  offset  all  or  part  of  any  market- 
on-close  imbalance  that  existed  in  the 
stock  prior  to  the  official  closing  of  the 
9:30  a.m.  to  4:00  p.m.  trading  session. 

(C)  A  member  or  member  organization 
may  enter  a  closing  price  order  to  buy 
(sell)  a  security  for  the  account  of  the 
specialist  registered  in  such  security 
coupled  with  a  closing  price  order  to  sell 
(buy)  for  the  account  of  any  member  or 
member  organization  where  such 
member  or  member  organization  is 
acting  to  offset  a  transaction  made  in 
error.  Both  parties  to  the  closing  price 
transaction  must  maintain  a  specific 
written  record  that  the  purpose  of  the 
coupled  order  was  to  close  out  an  error. 

(iii)  Aggregate-Price  Coupled  Orders 
A  member  or  member  organization 
may  only  enter  into  the  OH  Hours 
Trading  Facility  an  aggregate-price  order 
to  buy  (sell)  that  is  coupled  with  an 
aggregate-price  order  to  sell  (buy)  the 
same  quantities  of  the  same  securities. 
(b)-(g)  No  change. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  in  Item  IV  below.  The  Exchange 
has  prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

In  SR-NYSE-99-25,3  the  Commission 
appltived  initiatives  to  strengthen  the 
regulation  of  activities  of  members  on 
the  Exchange  Floor  ("Floor").  The 
initiatives  consisted  of  amendments  to 
NYSE  Rule  134.  Differences  and 


Omissions — Cleared  Transactions 
("QTs").  and  a  new  rule,  NYSE  Rule 
407 A,  Disclosure  of  All  Members 
Accounts.  The  Exchange  is  now 
proposing  an  amendment  to  its  after- 
hours  crossing  session  procedures  to 
facilitate  the  handling  of  error 
transactions  on  the  Floor. 

In  1991,  the  Exchange  established  its 
"Off-Houjs  Trading  Facility."  "  One  of 
its  stated  purposes  was  to  recapture 
order  flow  in  NYSE  listed  securities  that 
was  being  executed  offshore.  The  Off- 
Hoiu^  Trading  Facility  permits  members 
and  member  organizations  to  enter 
orders  to  be  executed  at  the  NYSE 
closing  price,  that  is,  the  price 
established  by  the  last  regular  way  sale 
in  a  security  at  the  official  closing  of  the 
9:30  a.m.  to  4  p.m.  trading  session. 
"Crossing  Session  I"  is  the  session  from 
4:15  p.m.  to  5  p.m.  during  which  orders 
may  be  entered  for  any  Exchange  listed 
issue,  other  than  a  security  that  is 
subject  to  a  trading  halt  at  the  close  of 
the  regular  trading  session  (including  a 
trading  halt  under  NYSE  Rule  SOB, 
Trading  Halt  Due  to  Extraordinary 
Market  Volatility)  or  is  halted  after  4 
p.m.^  During  Crossing  Session  I,  orders 
may  be  entered  via  SuperDOT  and  may 
be  canceled  up  to  5  p.m.  Eligible  orders 
on  the  specialist's  book  will 
automatically  participate  in  Crossing 
Session  I. 

NYSE  Rule  902,  Off-Hours  Trading 
Ordws,  currently  allows  coupled  orders 
to  buy  and  sell  the  same  amount  of  the 
same  security  to  be  entered  into 
Crossing  Session  I.  Moreover,  NYSE   • 
Rule  902  provides  that  coupled  orders 
cannot  be  entered  into  Crossing  Session 
I  if  each  side  of  the  coupled  order  is  for 
the  accoimt  of  a  member  or  member 
organization.  The  only  exception 
currently  provided  for  in  NYSE  Rule 
902  is  a  situation  in  which  a  member  or 
member  organization  and  a  specialist 
member  Organization  enter  a  coupled 
order  in  a  stock,  which  has  the  effect  of 
offsetting  all  or  a  part  of  any  market-on- 
close  imbalance  that  existed  in  such 
stock  prior  to  the  official  closing  of  the 
9:30  a.m.  to  4  p.m.  trading  session. 

The  Exchange  believes  it  is 
appropriate  to  add  an  additional 


» 15  U.S.C.  78s(b)(l). 
2  17CFR240.l9b-4. 


^  See  Securities  Exchange  Act  Release  Nos.  44769 
(September  6,  2001).  66  FR  47710  (September  13, 
2001);  44427  (June  14.  2001),  66  FR  33282  (June  21. 
2001);  and  42381  (February  3,  2000).  65  FR  6673 
(February  10,  2000). 


*  See  Securities  Exchange  Act  Release  No.  33992 
(May  2.  1994).  59  FR  23907  (May  9.  1994). 

5  The  NYSE  confinned  that  the  new  exception  to 
NYSE  Rule  902(a)(ii)  (embodied  in  proposed  NYSE 
Rule  902(a)(ii)(C))  is  subject  to  NYSE  Rule  906. 
Impact  of  Trading  Halts  on  Off-Hours  Trading, 
and.  therefore,  the  proposed  exception  does  not 
permit  trading  of  a  security  that  is  subject  to  a 
trading  halt  under  NYSE  Rule  906(a)  or  (b). 
Telephone  discussion  between  Donald  Siemer. 
Director  Rule  Development,  Market  Surveillance 
Division.  NYSE,  and  Christopher  B.  Stone,  Attorney 
Advisor,  Division  of  Market  Regulation, 
Commission  (January  7.  2002). 
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exception  in  ^fySE  Rule  902  to  permit 
a  coupled  order  to  be  submitted  in 
Crossing  Session  I  to  address  situations 
where  a  member  or  member 
organization  wishes  to  close  out  an  error 
at  the  closing  price  on  the  Exchange, 
and  the  specialist  has  agreed  to  take  the 
other  side  of  the  trade.  Both  parties  to 
the  coupled  order  would  be  required  to 
maintain  a  specific  written  record  that 
the  purpose  of  the  coupled  order  was  to 
close  out  an  error. 

An  error  discovered  at  or  around  the 
close  can  be  closed  out  promptly  at  the 
closing  price,  ensuring  that  the  error  is 
closed  out  in  a  timely  manner.  Such  a 
procedure  is  also  a  benefit  to  members 
in  that  it  ensures  that  the  member  does 
not  have  to  bear  any  overnight  market 
risk  with  respect  to  the  error.  Thus,  the 
proposed  procedure  is  timely,  efficient, 
and  reduces  market  risk  to  members. 

This  proposed  procedure  is  a  limited 
exception  available  only  to  facilitate 
timely  resolution  of  errors  and  is  not 
intended  for  any  other  purpose. 
Therefore,  it  is  not  a  means  whereby 
professional  traders  in  the  normal 
course  of  trading  may  step  ahead  of 
retail  or  any  other  investors. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  6(b)(5)  of  the 
Act,^  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 


•15U.S.C78(lbM5). 


m.  Date  of  EfEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  the  proposed  . 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2001-49  and  should  be 
submitted  by  February  4,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-884  Filed  1-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Advisory  Circular  on  kilamel 
Communications  of  Aviation  Weather 
andNOTAMs 

agency:  Federal  Aviation 
Administration,  DOT. 


'  17  CFR  20O.3O-3(a)(12). 


ACTION:  Request  for  comments  on 
proposed  advisory  circular. 

summary:  The  Department  of 
Transportation,  in  accordance  with  49 
CFR  1.47,  delegated  responsibihty  for 
aviation  safety  oversight  to  the  Federal 
Aviation  Administration  (FAA).  The 
FAA  has  proposed  the  development  of 
Advisory  Circular  (AC)  00-xx,  Internet 
Communications  of  Aviation  Weather 
and  NOTAMs,  that  describes  the 
process  for  any  person  or  organization 
providing  access  to  aviation  weather 
and  Notices  to  Airmen  (NOTAMs)  via 
the  Public  Internet  to  become  and 
remain  a  Qualified  Internet 
Commimications  Provider  (QICP). 

DATES:  Comments  must  be  received  on 
or  before  February  13,  2002. 

ADDRESSES:  Written  comments  are 
invited  on  all  aspects  of  the  proposed 
AC.  Commenters  must  identify  draft  AC 
00-xx,  Internet  Communications  of 
Aviation  Weather  and  NOTAMs.  Send 
or  deliver  all  comments  on  the  proposed 
AC  to  the  following  location:  Federal 
Aviation  Administration,  Aerospace 
Weather  Policy  Staff,  ARS-100,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Steven  Albersheim,  FAA,  Aerospace 
Weather  Policy  Staff,  ARS-100,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591,  202-385-7704, 
Steven.Albersheim@faa.gov. 

SUPPLEMENTARY  information:  Aviation 
weather  information  is  available  on  the 
Internet  fit)m  a  variety  of  government 
and  vendor  sources  with  minimal 
quality  control.  Users  of  the  National 
Airspace  System,  dispatchers,  pilots  and 
air  traffic  controllers/specialists  have 
expressed  interest  in  the  ability  to 
utilize  the  Internet  to  retrieve  aviation 
weather  text  and  graphic  products  for 
operational  decision-making.  The  FAA 
proposes  to  establish  the  process  in  an 
AC  for  providers  who  disseminate 
aviation  weather  data  and  NOTAMs  via 
the  Internet  to  become  QICPs  for  the 
purpose  of  ensuring  the  reliability, 
accessibility  and  security  of  the  data 
and  encouraging  the  identification  of 
the  approval  status  of  products.  The 
proposed  AC  will  provide  information 
on  die  QICP  process  and  recommtoded 
practices  as  well  as  the  procedures  for 
a  provider  to  maintain  QICP  status.  The 
FAA  Aerospace  Weather  Standards  Staff 
(ARS-200)  proposes  to  maintain  a 
current  list  of  all  QICPs  on  a  designated 
Web  page  accessible  by  the  general 
public. 
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Issued  in  Washington,  DC,  on  January  8. 
2002. 

David  Whatley, 

Director.  Aerospace  Weather  Policy  &■ 
Standards,  Air  Traffic  System  Requirements 
Service. 
BILUNG  CODE  4910-13-P 


o 


Advisory 
Circular 


U.S.  Department 
of  Transportation 
Federal  Aviation 
Administration 


Subject:  INTERNET  COMMUNICATIONS  OF 
AVIATION  WEATHER  AND  NOTAMS 


Date:  xxxxx  AC  No.:  00-xx 

Initiated  by:  ARS-100 


1 .  PURPOSE.  This  Advisory  Circular  (AC)  describes  the  process  for  any  person  or  organization  that 
provides  access  to  aviation  weather  and  Notices  to  Airmen  (NOTAMs)  via  the  Public  Internet  to  become 
a  Qualified  Internet  Communications  Provider  (QICP). 

The  FAA  Aerospace  Weather  Standards  Staff  (ARS-200)  is  responsible  for  establishing  and  maintaining 
a  current  list  of  all  QICPs  on  a  designated  Web  page  accessible  by  the  general  public. 

This  AC  pertains  only  to  Internet  communications  between  a  civil  aviation  user  and  a  QICP.  This  AC 
addresses  data  quality  only  to  the  extent  of  considering  QICP  security  practices  to  protect  data  from 
unauthorized  modification  and  encouraging  the  identification  of  the  operational  or  experimental  status  of 
QICP  products  The  FAA  Web  page  containing  the  current  list  of  all  QICPs  contains  a  notice  that  being 
listed  as  a  QICP  does  not  mean  that  the  quality  of  the  QICP  data  (e.g.,  accuracy,  timeliness  or  content)  is 
certified  or  otherwise  approved  by  the  FAA. 

Like  all  advisory  material,  this  AC  is  not  mandatory  and  does  not  constitute  a  regulation.  Defmitions 
used  in  this  AC  are  contained  in  Appendix  1. 

2.  GENERAL.  A  person  or  organization  that  accomplishes  and  maintains  the  following  as  they  pertain 
to  the  provider's  facility  (i.e.,  all  hardware,  software  and  Internet  connectivity  under  the  applicant's  direct 
control)  may  become  an  approved  QICP: 

a.  Reliability  means  users  are  able  to  retrieve  requested  data  from  the  provider  with  no  outage  lasting 
longer  than  10  minutes,  and  no  more  than  30  minutes  of  total  outages  (including  outages  due  to 
maintenance)  in  any  continuous  3-mondi  period. 

b.  Accessibility  means  turnaround  time  within  the  provider's  facility.  The  jH-ovider  should  be  capable  of 
initiating  transmission  of  requested  data  during  transactions  with  1 00%  of  its  users  within  2  minutes. 
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Facility 

A  transaction  starts  when  a 
request  arrives  at  the 
provider's  facility  and  ends 
when  the  reque'sted  data 
leaves  the  facility. 


jc. 


Figure  1:  Illustration  of  a  Transaction 


Security  means  providing  Web  site  authentication  and  maintaining  data  integrity.  The  provider 
should  implement  server  digital  certificate  technology  consistent  with  the  X.509  certificate  standard 
and  Secure  Sockets  Layer  protocol.  In  addition,  the  provider  should  establish  and  implement  security 
practices  to  prevent  unauthorized  access  to  or  modification  of  provider  data,  software  and  hardware. 

Use  of  the  Public  hitemet  carries  certain  risks  to  both  QICPs  and  users.  Below  are  some  of 
the  more  common  risks: 


1) 


a) 
c) 


The  user  receives  intentionally  corrupted  data  fi-om  an  invalid  source  instead  of  original  data  from  a 

legitimate  source,  not  detecting  the  difference.  The.invalid  source  captured  the  original  data  en  route 

and  replaced  it  with  intentionally  corrupted  data. 

The  user  receives  forged  or  fake  data  that  purports  to  be  fi-om  a  legitimate  source  but  is  actually 

generated  by  an  invalid  source. 

The  user  gets  original  data  fi-om  a  legitimate  source,  but  it  is  inaccurate;  it  causes  a  problem  in  the 

user's  operation  and,  subsequently,  the  source  denies  sending  it  in  order  to  avoid  culpability  for  the 

user's  loss. 

2)   A  server  digital  certificate  mitigates  these  risks  by  providing  Web  site  authentication  and  two- 
way  data  integrity  during  the  transaction  between  the  QIC?  and  the  user. 

3.  RECOMMENDED  PRACTICES. 

QICPs  should  consider  user  authentiq^tion  (via  browser  digital  certificate  or  usemame/password)  as 
needed  to  determine  the  identity  of  the  requester.  In  addition,  QICPs  should  maintain  a  retrievable 
archive  of  Web  server  log  files  as  well  as  data  received  and  provided  in  each  transaction  for  a  period  of  no 
less  than  1 5  calendar  days  after  the  date  of  that  transaction:  In  the  event  of  receipt  of  notification  of  an 
accident,  incident  or  overdue  aircraft,  or  upon  the  request  of  the  FAA  or  the  National  Transportation 
Safety  Board  (NTSB),  the  provider  should  retain  the  data  related  to  that  aircraft  indefinitely,  or  until  such 
time  that  the  destruction  of  the  data  is  authorized  by  law.  The  QICP  should  make  this  data  available  in 
the  form  of  a  readable  certified  true  copy  upon  request  of  the  FAA,  the  NTSB  or  a  Federal,  state  or  local 
law  enforcement  agency. 

With  the  increasing  availability  of  developmental  weather  products,  QICPs  are  encouraged  to  clearly 
identify  the  operational  or  experimental  status  of  each  product.^  This  may  be  done  by  partitioning  the  Web 
site,  by  grouping  products  or  by  labeling  each  individual  product.  Users  are  encouraged  to  require  such 
identification  by  QICPs. 

4.  PROCESS  FOR  QUALIFICATION.  To  become  a  QICP,  applicants  should  follow  the  qualification 
process  described  herein. 
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a.  Steps  to  Becoming  a  QICP. 

1)  Submit  an  application  certified  by  a  responsible  official  to  ARS-200  containing  the  following: 

a)  Service  Description 

b)  Security  Plan 

c)  Capability  Demonstration  Plan 

d)  Ongoing  Maintenance  Plan 

2)  Satisfactorily  complete  the  Capability  Demonstration. 

b.  Attaciiments-to  the  Letter  of  Application 

1)  Service  Description:  Describes  how  the  applicant  intends  to  accomplish  the  items  in 
paragraph  2  and  (optionally)  the  recommended  practices  in  paragraph  3.  The  Service 
Description  should  include,  but  is  not  limited  to,  the  following  items: 

a)  Intended  user(s)  or  user  class(es),  estimated  number  of  users  in  each  user  class 

b)  Server  architecture  (i.e.,  hardware,  software) 

c)  Network  management  software 

d)  Server  digital  certificate  technology 

e)  User  authentication  (optional)  * 

f)  Archival  of  Web  server  log  files  and  transaction  data  (optional) 

g)  Identification  ofproduct  status  as  either  operational  or  experimental  (optional) 

2)  Security  Plan:  Describe  how  the  applicant  plans  to  prevent  unauthorized  access  to  or 
modification  of  applicant's  data  or  facility  (e.g.,  sofbvare,  hardware,  networks,  etc.).  These 
practices  should  include,  but  are  not  limited  to,  the  following: 

a)  Vulnerability  assessments 

b)  Risk  assessments 

c)  Security  tests 

d)  Disaster  recovery  and  contingency  measures 

3)  Capability  Demonstration  Plan:  Describes  how  the  applicant  plans  to  demonstrate  that  it 
can  or  has  accomplished  the  items  in  paragraph  2  ["General"]  and  (optionally)  the 
Recommended  Practices,  usually  through  a  trial  period  of  operations.  An  alternate 
demonstration  method  may  be  accepted  by  ARS-200  upon  request  of  the  applicant  (e.g., 
documentation  of  prior  Internet  site  performance).  The  Demonstration  Plan  should  contain 
the  following: 

a)  Primary  points  ofcontact  for  the  demonstration 

b)  Period  of  time,  including  starting  and  completion  dates 

c)  Performance  statistics  to  be  collected  during  the  demonstration.  (Note:  These  statistics 
could  be  collected  using  the  same  process  as  in  paragraph  4.b.4)c)  below.) 

d)  Proposed  reporting  format 

4)  Ongoing  Maintenance  Plan:  Describes  how  the  applicant  plans  to  adequately  maintain  its 
Internet  service  and  operation.  This  plan  should  include  at  least  the  following: 

a)  The  names,  titles  and  resumes  of  responsible  personnel,  with  descriptions  of  their  duties 
and  responsibilities 

b)  System  maintenance  procedures 
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c)  Quality  Assurance  Plan  describing  the  process  to  collect  and  maintain  performance 
statistics  for  the  items  in  paragraph  2  ["General"]  and  to  provide  them  to  ARS-200 

semiannually  or  upon  request 

d)  Quality  of  Service  (QOS)  agreement(s)  with  each  user  or  user  class,  specifying  the  items 
in  paragraph  2  and  providing  user  complaint  procedures  in  the  event  QICP  service  and 
operation  are  not  adequate 

c.  Application  Review.  Upon  receipt  of  the  application,  ARS-200  acknowledges  receipt,  reviews 
the  submission  and  requests  additional  information  if  needed.  ARS-200  plans  to  advise  the 
applicant  in  writing  of  its  findings  within  60  calendar  days  fi-om  receipt.'  If  unable  to  complete 
the  review  within  this  period,  ARS-200  provides  the  applicant  with  a  revised  completion  date.  If 
the  application  package  is  lacking  in  some  way,  ARS-200  returns  the  submission  to  the  applicant 
with  recommendations  for  revision.  If  the  application  package  is  sufficient,  ARS-200  notifies  the 
applicant  to  proceed  with  its  capability  demonstration. 

d.  Capability  Demonstration.  Upon  receiving  notification  to  proceed,  the  applicant  may 
demonstrate  its  Internet  performance  capability,  usually  by  means  of  a  trial  period.  During  the 
trial  period,  the  provider's  Web  site  should  be  fully  operational.  During  and  after  the  trial  period, 
the  applicant  should  report  demonstration  results  to  ARS-200  to  document  satisfactory 
acconq>lishment  of  the  items  contained  in  this  AC. 

e.  Application  Disposition 

1)  Upon  successful  completion  of  the  capability  demonstration,  ARS-200  issues  a  letter 
approving  the  applicant  as  a  QICP  for  a  period  of  6  months  and  adds  the  applicant's  name  to 
the  QICP  list  maintained  by  ARS-200  on  a  designated  Web  page. 

2)  Should  the  FAA  find  the  capability  demonstration  to  be  insufficient,  ARS-200  issues  a  Letter 
of  Denial,  indicating  the  reasons  for  the  denial.  The  form  and  content  of  any  subsequent  re- 
application  are  defined  in  the  Letter  of  Denial. 

5.  ONGOING  MAINTENANCE 

QICPs  should  demonstrate  ongoing  maintenance  of  QICP  status  by  collecting  facility  performaice 
statistics  and  providing  them  to  ARS-200  semiannually  or  upon  request  (e.g.,  following  ARS-200  receipt 
ofa  user  QOS  complaint).  ARS-200  reviews  QICP  statistics  to  verify  continued  performance 
maintenance;  if  verified,  ARS-200  retains  the  provider-s  name.on  the  QICP  list  for  an  additional  period  of 
6  months.  If  a  QICP  docs  not  adequately  maintain  its  service  and  operation,  ARS-200  notifies  the 
provider  in  writing  that  QICP  status  may  be  rescinded  unless  the  provider  provides  documentation  within 
30  calendar  days  that  the  deficiency  has  been  corrected.  If  such  documentation  is  not  received  or  is 
unsatisfactory,  ARS-200  may  rescind  QICP  status  and  remove  the  provider's  name  fi-om  the  QICP  list. 

QICPs  should  acknowledge  and  address  user  QOS  complaints  within  14  calendar  days  of  receipt,  and 
forward  user  QOS  complaints  to  ARS-200  within  30  calendar  days  of  receipt  with  an  explanation  of 
actions  taken.  ARS-200  and  QICPs  may  collaborate  to  resolve  any  identified  performance  deficiencies. 
QICP  failure  to  properly  process  or  resolve  QOS  complaints  may  result  in  ARS-200  taking  action  as 
described  in  the  pieceding  paragraph. 

6.  PAPERWORK  REDUCTION  ACT  STATEMENT.  As  described  in  this  AC,  the  FAA  collects 
information  contained  in  initial  QICP  applications  and  subsequent  QICP  reports  of  semi-annual  facility 
performance  statistics,  archived  data  and  user  complaint  corrective  actions.  The  information  is  collected 
to  enable  ARS-200  to  process  initial  QICP  applications  and  determine  continued  QICP  maintenance  of  its 
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service  and  operation  for  the  transmission  of  aviation  weather  and  NOTAMs  via  the  Internet;  collected 
information  may  also  be  used  by  the  FAA,  the  NTSB  or  law  enforcement  agencies  following  an  accident, 
incident  or  overdue  aircraft.  The  reporting  burden  for  each  QICP  is  estimated  to  average  568  hours 
during  the  initial  year  and  274  hours  each  subsequent  year.  Information  submission  is  totally  voluntary; 
however,  failure  to  provide  the  infonnation  may  result  in  the  denial  or  loss  of  QICP  status.  An  agency 
may  not  conduct  or  sponsor,  and  a  person  is  not  required  to  respond  to,  a  collection  of  information  unless 
it  displays  a  currently  valid  Office  of  Management  and  Budget  (OMB)  control  number.  The  0MB 
control  number  for  AC  XX  is  2 1 20-0672. 


7.  ADDITION AI  INFORMATION 

Questions  or  comments  concerning  this  AC  should  be  directed  to: 

FAA,  Aerospace  Weather  Policy  Staff  (ARS-lOO) 

800  Independence  Avenue,  SW 

Washington,  DC  20591 

(202)385-7704 

APPENDIX  1.  DEFINITIONS  OF  TERMS 
This  appendix  contains  definitions  of  terms  used  throughout  this  AC. 


Browser 

Digital 

Certificate 


Facility 


Log  File 


NOTAM 


Provider 


Public  Internet 


Secure  Sockets 
Layer  Protocol 


Server  Digital 
Certificate 


Transaction 


User 


User 
Authentication 


Web  Site 
Audieutication 


Electronic  equivalent  of  an  ID  card  obtained  employing  digital  certificate  technology 
and  installed  on  a  user's  browser— used  in  conjunction  with  a  public  key  encryption 
system  to  automatically  authenticate  the  user's  identity. 


All  hardware,  software  and  Internet  connectivity  under  the  provider's  direct  control 


A  Web  server  file  containing  access  information  regarding  the  activity  on  that  server. 


Aeronautical  infonnation  that  could  affect  a  pilot's  decision  to  make  a  flight.  It 
includes  such  information  as  airport  or  primary  runway  closures,  changes  in  the 
status  of  navigational  aids,  radar  service  availability,  and  other  information  essential 
to  planned  en  route,  terminal  or  landing  operations.  It  can  also  contain  mandatory 
emergency  air  traffic  rules  issued  pursuant  to  the  Code  of  Federal  Regulations,  Title 
14.  Section  91.139. 


A  person  or  organization  (including  a  government  agency)  which  supplies  aviation 
weather  and  NOTAMs  to  a  civil  aviation  user 


Any  and/or  all  of  the  Internet  sites  that  are  accessible  by  any  Internet  connection.  A 
distinguishing  feature  is  its  use  of  a  set  of  protocols  called  TCP/IP  (Transmission 
Control  Protocol/Internet  Protocol). 


A  security  protocol  that  provides  Web  site  authentication,  message  integrity  and 
message  privacy  over  the  Internet— allows  provider/user  applications  to 
communicate  while  preventing  message  forgery,  tampennp  and  eavesdropping 


Electronic  equivalent  of  an  ID  card  obtained  employing  digital  certificate  technology 
and  installed  on  a  Web  site  server— used  m  conjunction  with  a  public  key  encryption 
system  to  automatically  authenticate  the  Web  site's  identity  and  ensure  two-way  data 
integrity  during  a  transaction. 


All  data  exchanged  between  the  user  and  provider  beginning  when  the  users  request 
arrives  at  the  provider's  facility  and  ending  when  the  requested  data  leaves  the 
facility. 


A  person  or  organization  that  requests  and  receives  aviation  weather  and  NOTAMs 
fi-om  a  provider. 


X.509  Certificate 
Standard 


Technique  by  which  access  to  Web  site  resources  requires  a  user  to  have  a  browser 
digital  certificate  or  to  enter  a  usemame  and  password  as  identification. 


Technique  by  which  access  to  Web  site  resources  requires  a  server  digital  certificate 
as  identification. 


An  hitemet  industry  standard  that  defines  what  infonnation  can  go  into  a  digital 
certificate  and  describes  the  information  format. 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminietration. 

Random  Drug  and  Alcohol  Teeting 
Percenlaga  Ralae  of  Covaied  Aviation 
Employea  for  the  Period  of  January  1, 
2002,  Through  December  31, 2002 


AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  The  FAA  has  determined  that 
the  minimum  random  drug  and  alcohol 
testing  percentage  rates  for  the  period 
January  1,  2002,  through  December  31, 
2002,  will  remain  at  25  percent  of 
covered  aviation  employees  for  random 
drug  testing  and  10  percent  of  covered 
aviation  employees  for  random  alcohol 
testing. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 
Arnold  N.  Schwartz,  Office  of 
Aerospace  Medicine,  Drug  Abatement 
Division,  Program  Analysis  Branch 
(AAM-810),  Federal  Aviation 
Administration,  800  Independence 
Avenue  SW.,  Washington,  DC  20591; 
telephone  (202)  267-5970. 

Discussion:  The  FAA  Administrator 
set  the  minimum  random  drug  testing 
rate  for  2002  at  25  percent  becaiise  the 
data  received  under  the  MIS  reporting 
requirements  for  two  consecutive 
calendar  years  indicate  that  the  positive 
rate  is  less  than  1.0  percent  The  FAA 
Administrator  set  the  niinifniim  alcohol 
testing  rate  for  2002  at  10  percent 
because  the  data  received  under  the  MIS 
reporting  requirements  for  two 
consecutive  calendar  years  indicate  that 
the  positive  rate  is  less  than  0.5  percent. 
SUPPLEMENTARY  MFORMATION:  If  you 
have  questions  about  how  the  annual 
random  drug  and  alcohol  percentage 
testing  rates  are  determineid  please  refer 
to  the  Code  of  Federal  Regulations  Title 
14:  part  121,  Appendices  I  and  J. 

Dated:  January  8,  2002. 
Jon  L  Jordaii, 
Federal  Air  Sufgeon. 

(FR  Doc.  02-664  Filed  1-11-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Pilot  Program  To  Permit  Coet-Sharing 
of  Air  Traffic  Modernization  Protects 

AGENCY:  Federal  Aviation   I 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  program  guidance  for 
air  traffic  modernization  cost-sharing 
pilot  program  for  fiscal  years  2002  and 
2003. 


SUMMARY:  On  December  6.  2000.  the 
FAA  issued  proposed  program  guidance 
on  Section  304  of  the  Wendell  H.  Ford 
Aviation  and  Investment  Reform  Act  for 
the  21st  Century  (AIR-21),  which 
authorizes  a  pilot  program  for  cost- 
sharing  of  air  traffic  modernization 
projects.  The  initial  program  was  for 
fiscalyears2001,2002,  and  2003.  The   ' 
FAA  is  now  issuing  updated  program 
guidance  based  upon  the  lessons 
learned  from  the  first  year  of  program 
implementation  and  is  requesting 
sponsors'  expressions  of  interest  for 
cost-sharing  projects  for  fiscal  years 
2002  and  2003.  The  purpose  of  section 
304  is  to  improve  aviation  safety  and 
enhance  mobility  by  encouraging  non- 
Federal  investment  on  a  pilot-program 
basis  in  air  traffic  control  facilities  and 
equipment.  Under  the  pilot  program,  the 
Secretary  of  Transportation  may  make 
grants  to  eligible  project  sponsors  for 
not  more  than  ten  eligible  projects.  Each 
eligible  project  is  limited  to  Federal 
funding  as  highlighted  in  section  2.3.1 
with  the  Federal  cost  share  not  to 
exceed  33  percent  of  the  project's 
facilities  and  equipment  (excluding 
operations  and  maintenance)  cost.  A 
project  sponsor  may  be  a  public-use 
airport  (or  a  group  of  public-use 
airports),  or  a  joint  ventme  between  a 
public-use  airport  (or  a  group  of  public- 
use  airports)  and  one  or  more  U.S.  air 
carriers. 

DATES:  The  FAA's  Air  Traffic  System 
Requirements  Service  should  receive 
initial  sponsors'  expressions  of  interest 
on/or  before  February  8,  2002.  Failing  to 
meet  the  proposal  submission  deadline 
will  not  result  in  automatic 
disqualification,  but  may  cause 
disapproval  due  to  decisions  made  by 
the  FAA  on  proposals  in  hand  when 
Phase  1  deliberations  are  made. 
Potential  sponsors  are  encouraged  to 
submit  proposals  as  soon  as  possible. 

ADDRESSES:  Sponsors'  expressions  of 
interest/proposal  should  be  mailed  or 
delivered,  in  duplicate,  to  the  Federal 
Aviation  Administration,  Office  of 
Aviation  Policy  and  Plans  (Attention: 
APO-200),  800  Independence  Ave  SW„ 
Washington,  DC  20590.  Electronic 
submissions  will  be  accepted  for  Phase 
1  expression  of  interest/proposal,  biit 
must  be  followed  up  with  a  signed 
paper  copy  within  five  working  days,  to 
the  address  listed  above.  The  Phase  1 
electronic  submissions  should  be 
mailed  to  Debra.Griffith@faa.gov. 
Electronic  submissions  for  Phase  2 
formal  application  will  not  be  accepted. 
E)eliveries  may  be  made  between  8:30 
am  and  5  pm  weekdays,  except  Federal 
holidays. 


An  electronic  copy  of  this  notice  may 
be  downloaded  using  a  modem  and 
suitable  commimications  software  from 
the  FAA  regulations  section  of  the 
FedWorld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Govwnment  Printing  Office's 
electronic  bulletin  board  service 
(telephone:  202-512-1661). 
FOR  FURTHER  INFORMATION  CONTACT: 
Debra  Griffith  or  Joann  Kansier  (202- 
385-7600),  Research  and  Requirements 
Development  Directorate  (ARQ),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20590. 
SUPPLEMENTARY  INFORMATKM: 

1.  Background 

In  performing  its  mission  of  providing 
a  safe  and  efficient  air  transportation 
system,  the  FAA  operates  and  maintains 
a  complex  air  traffic  control  system 
infrastructure.  Section  304  of  the 
Wendell  H.  Ford  Aviation  and 
Investment  Reform  Act  for  the  21st 
Centiuy  (AIR-21)  authorizes  a  pilot 
program  to  permit  cost-sharing  of  air 
traffic  modernization  projects,  under 
which  airports  and  airport/airline  joint 
ventures  may  procure  and  install 
facilities  and  equipment  in  cooperation 
with  the  FAA.  "The  purpose  of  Section 
304  is  to  establish  a  pilot  program,  to 
improve  aviation  safety  and  enhance 
mobility  in  the  air  transportation  system 
by  encouraging  non-Federal  investment 
in  air  traffic  control  facilities  and 
equipment.  The  pilot  program  is 
intended  to  allow  project  sponsors  to 
achieve  accelerated  deployment  of 
eligible  facilities  or  equipment,  and  to 
help  expand  aviation  infrastructure. 

1.1    Program  Participants  in  Selection 
Cycle— Round  One 

The  foUowing  airport/Projects  were 
selected  to  participate  in  round  one  of    • 
the  AIR-21  Cost  Share  Pilot  Program: 

•  Tampa  International  Airport — 
upgrade  RW18L ILS  to  Cat  n/m 

•  Minneapolis-St  Paul  International 
Airport— ALSFs  on  RW12L  and  12R 

•  Chicago  O'Hare  International 
Airport — develop  surfrtce  movement 
management  system  based  on 
multilateration  technology 

•  John  F.  Kennedy  Airport — 
feasibility  study  and  environmental 
issues  analysis  for  RW22R  and  La 
Guardia  Airport  RW22/RW  13  ILS 
upgrades:  La  Guardia  RW31  Glideslope 

•  Olive  Branch  Airport,  Mississippi — 
construct  Air  Traffic  Control  Tower 

The  average  FAA  share  for  a  roimd 
one  project  is  $1.5  million.  The  FAA  is 
authorized  to  approve  five  more  projects 
under  Section  304  of  AIR-21.  Those 
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sponsors  whose  projects  were  approved 
in  the  first  round  may  submit  additional 
proposals  expanding  upon  their  initial 
projects.  All  proposals  that  were  not 
accepted  during  the  FY  01  consideration 
will  be  reconsidered  upon  a  written 
request  from  the  sponsor.  All  sponsors 
who  anticipate  resubmitting  last  year's 
request  should  review  the  updated 
criteria  in  sections  2.1  and  2.2  before 
submission  and  modify  the  proposal  as 
appropriate.  Sponsors  may  submit 
additional  proposals  if  they  desire  or 
update  their  original  proposal. 

2.  Final  Program  Guidance 

This  section  restates,  in  part,  the 
statutory  language  of  AIR-21  Section 
304  and  outlines  FAA's  supplementary 
criteria  for  the  pilot  program.  The 
sponsor  eligibility,  project  eligibility, 
and  evaluation  and  screening  criteria 
are  outlined  in  Sections  2.1,  2.2  and  2.6 
respectively  of  this  notice. 

2. 1    Eligible  Project  Sponsors 

2.1.1  Statutory  Provisions  for  Sponsor 
Eligibility 

The  term  'project  sponsor'  means  a 
public-use  airport  or  a  joint  venture 
between  a  public-use  airport  and  one  or 
more  air  carriers. 

2.1.2  Supplementary  FAA  Criteria  for 
Sponsor  Eligibility 

An  eligible  project  sponsor  is  a 
public-use  airport  (or  group  of  airports), 
either  publicly  or  privately  owned, 
action  on  its  own  or  in  a  joint  venture 
with  one  or  more  U.S.  air  carriers.  All 
landing  facilities  meeting  these  criteria 
are  eligible,  including  but  not  limited  to 
commercial  service  airports,  reliever 
airports,  general  aviation  airports, 
heliports,  etc.  All  eligible  sponsors  are 
encouraged  to  participate.  U  selected  for 
the  pilot  program,  the  sponsor  must  be 
willing  to  enter  into  a  Memorandiun  of 
Agreement  with  the  FAA  outlining  the 
Specific  goals  to  be  accomplished,  the 
roles  and  responsibilities  of  each  party, 
schedule  milestones,  and  funding 
contributions  of  the  parties.  An  eligible 
sponsor  must  have  an  available  soince 
of  funds  to  execute  the  pilot  program. 

2.2    Eligible  Projects 

2.2.1    Statutory  Provisions  for  Project 
Eligibility 

The  term  'eligible  project'  means  a 
project  relating  to  the  Nation's  air  traffic 
control  system  that  is  certified  or 
approved  by  the  Administrator  and  that 
promotes  safety,  efficiency,  or  mobility. 
Such  projects  may  include: 

a.  Airport-specific  air  traffic  facilities 
and  equipment,  including  local  area 
augmentation  systems,*  instrument 


lands  systems,  weather  and  wind  shear 
detection  equipment,  lighting 
improvements,  and  control  towers 

b.  Automation  tools  to  effect 
improvements  in  airport  capacity, 
including  passive  final  approach 
spacing  tools*  and  traffic  management 
advisory  equipment;  and 

c.  Facilities  and  equipment  that 
enhance  airspace  control  procedures, 
including  consolidation  of  terminal 
radar  control  facilities  and  equipment, 
or  assist  in  en  route  surveilTance. 
including  oceanic  and  offshore  flight 
tracking. 

*  Note  these  projects  will  be  eligible, 
assuming  availability  and  viability  of 
the  equipment  with  the  time  limitation 
highlighted  in  2.2.2.b. 

2 . 2 .2    Supplementary  FAA  Criteria  for 
Project  Eligibility 

a.  The  project  should  be  consistent 
with  FAA's  air  traffic  equipment/ 
systems  infrastructure  and  architecture 
and  should  be  a  validated  project  of  a 
FAA  program.  The  project,  when 
commissioned,  should  provide 
measurable  benefits  that  benefit  regional 
or  local  objectives/interests  and  the 
FAA  NAS. 

b.  The  project  shall  be  initiated  within 
two  years  of  project  approval  and 
completed/commissioned  within  five 
years  of  project  approval  (allowing  for 
an  environmental  impact  study  (if 
necessary),  acquisition,  supply  support, 
training  programs,  etc.). 

c.  Equipment  and  facilities  should 
meet  applicable  FAA  advisory  circulars 
and  specifications. 

d.  The  project  should  serve  the 
general  welfare  of  the  flying  public;  it 
should  not  be  used  for  the  exclusive 
interest  of  a  for-profit  entity. 

e.  Any  facility/equipment  acquired 
under  the  project  should  be  a  new  asset, 
not  an  asset  that  the  sponsor  has  already 
acquired  or  committed  to  acquiring. 

f.  The  project  should  have  a  useful 
and  expected  life  of  ten  years  or  more, 
notwithstanding  the  possible  need  to 
replace  project  components  during  its 
operating  life. 

g.  The  cost-share  program  is  not  the 
correct  forum  for  requesting 
development  of  RNAV  procedures. 

h.  A  sponsor  may  submit  a  multiple 
component  project  (as  outlined  in 
paragraph  2.5)  where  each  component 
forms  part  or  all  of  an  integrated  system. 
The  FAA  reserves  the  option  to  accept 
one  or  multiple  components  of  a 
proposal. 

i.  A  project  may  not  be  co-mingled 
vrith  other  FAA  cost-sharing  programs 
(e.g.,  the  provisions  of  AIR-21  Section 
131  that  authorize  cost-sharing 


programs  for  airport  traffic  control  tower 
operations! and  construction). .  '  1  <?  t 

j.  All  equipment  and  structures 
should  meet  appropriate  OSHA 
standards  for  employee  safety  and  fire 
protection.  Where  land  is  involved,  the 
property  should  meet  all  environmental 
compliance  requirements,  including 
noise,  hazardous  material,  property 
access,  and  zoning  rights. 

k.  A  project  shouldnot  increase  the 
controller  or  airways  facility  workforces 
during  the  pre-transfer  period  (see 
section  2.4  below  titled  "Transfer  of 
Facility  or  Equipment  to  FAA"). 

2.3    Funding 

2.3.1     Statutory  Provisions  for  Funding 

The  Federal  share  of  the  cost  of  an 
eligible  project  carried  out  under  the 
pilot  program  shall  not  exceed  33 
percent.  No  project  may  receive  more 
than  $15,000,000  in  Federal  funding 
under  Section  48101(a)  of  Title  49. 
United  State  Code  (FAA's  Facilities  and 
Equipment  appropriation).  The 
Secretary  shall  use  amounts 
appropriated  imder  Section  48101(a)  for 
fiscal  years  2001  through  2003  to  carry 
out  the  program. 

The  sponsor's  non-Federal  share  of 
the  cost  of  an  eligible  project  shall  be 
provided  from  non-Federal  sources, 
including  revenues  collected  pursuant 
to  Section  40117  of  Title  49.  United 
States  Code  (passenger  facility  charges). 

2.3.2     Supplementary  FAA  Criteria  for 
Funding 

FAA  is  not  obligated  to  fund  one-third 
of  the  total  project  costs;  rather,  FAA's 
share  may  not  exceed  this  threshold. 
The  project  sponsor  must  provide  two- 
thirds  or  more  of  the  total  project  cost. 
The  Federal  and  non-Federal  shares  of 
project  cost  may  take  the  form  of  in-kind 
contributions.  Equipment  in  FAA's 
inventory  that  has  not  been  previously 
deployed  qualifies  as  eligible 
equipment.  If  selected  for  the  pilot 
program,  a  sponsor  may  use  passenger 
facility  charge  (PFC)  revenues  to  acquire 
and  install  eligible  facilities  and 
equipment,  but  not  to  fund  their 
operation  or  maintenance.  Normal  PFC 
processing  procedures  under  Federal 
Aviation  Regulation  14  CFR  Part  158 
will  be  used  to  approve  the  imposition 
of  a  PFC  or  the  use  of  PFC  revenue  as 
the  non-Federal  share  of  a  pilot  program 
project. 

Project  funding  may  be  effected 
through  a  grant,  a  cooperative 
agreement,  or  other  applicable 
instnunent.  Federal  contributions 
applied  to  any  other  Federal  project  or 
grant  may  not  be  used  to  satisfy  the 
sponsor's  cost  share  under  this  pilot 
program. 
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The  following  criteria  apply  to  the 
calculation  of  the  cost-sharing  ratio: 

a.  Project  are  limited  to  those  costs 
that  the  FAA  would  nonnally  incur  in 
conventional  facilities  and  equipment 
funding  (e.g.,  if  land/right-of-way  must 
be  acquired  or  leased  for  a  project,  its 
cost  can  be  included  in  the  cost-sharing 
ratio  only  if  FAA  would  otherwise  incur 
it  in  conventional  program  funding). 

b.  Operations  and  maintenance  costs 
of  the  project,  both  before  and  after  any 
sponsor-elected  project  transfer  to  the 
FAA,  will  not  be  considered  as  part  of 
the  cost-share  contribution. 

c.  Non-federal  funding  may  include 
cash,  substantial  equipment 
contributions  that  are  wholly  utilized  as 
an  integral  part  of  the  project,  and 
personnel  services  dedicated  to  the 
proposed  project  prior  to 
commissioning,  as  long  as  such 
personnel  are  not  otherwise  supported 
with  Federal  funds.  The  non-federal 
cost  may  include  in-kind  contributions 
(e.g.,  buildings).  In-kind  contributions 
will  be  evaluated  as  to  whether  they 
present  a  cost  that  FAA  would 
otherwise  incur  in  conventional 
facilities  and  equipment  fanding. 

d.  Aside  from  in-kind  contributions, 
only  funds  expended  by  the  sponsor 
after  the  project  approval  date  will  be 
eligible  for  inclusion  in  the  cost-sharing 
ratio. 

e.  Unless  otherwise  specified  by  these 
criteria,  the  principles  and  standards  for 
determining  costs  should  be  conducted 
in  accordance  with  OMB  Circular  A-87, 
Cost  Principles  for  State,  Local,  and 
Indian  Tribal  Governments. 

f.  As  with  other  U.S.  DOT  cost-sharing 
grants,  it  is  inappropriate  for  a 
management/administrative  fee  to  be 
included  as  part  of  the  sponsor's 
contribution.  This  does  not  prohibit 
appropriate  fee  payments  to  vendors  or 
others  that  may  provide  goods  or 
services  to  support  the  project. 

By  statute,  nmding  to  carry  out  the 
Federal  share  of  the  program  may  be 
available'from  amounts  authorized  to  be 
appropriated  under  49  U.S.C.  48101(a) 
(FAA's  Facilities  and  Equipment 
authorization)  for  fiscal  years  2001 
through  2003.  FAA  funding  decisions 
will  be  made  in  concert  with  the  project 
evaluation  and  project  selection 
processes  discussed  later  in  this  notice. 
FAA  may  choose  to  use  specifically 
appropriated  funds,  to  re-program  funds 
from  within  existing  facilities  and 
equipment  project  appropriations,  or  to 
fund  from  within  existing  budget  line 
items. 

Unless  otherwise  stipulated  in  the 
agreement  executed  between  the 
sponsor  and  the  FAA,  liability  for  cost 
over-runs  will  be  shared  between  the 


FAA  and  the  sponsor  in  accordance 
with  their  project  cost  shares. 

The  U.S.  Department  of 
Transportation  and  the  Comptroller 
General  of  the  United  States  have  the 
right  to  obtain  and  assess  all  documents 
pertaining  to  the  use  of  Federal  and 
non-Federal  contributions  for  selected 
projects.  Sponsors  should  maintain 
sufficient  documentation  during 
negotiations  and  during  the  life  of  the 
project  to  substantiate  costs. 

2. 4  Transfer  of  Facility  or  Equipment 
to  FAA 

2.4.1  Statutory  Provisions  for  Facility 
or  Equipment  Transfer 

Notwithstanding  any  other  provision 
of  law,  project  sponsors  may  transfer, 
without  consideration,  to  the  FAA, 
facilities,  equipment,  and  automation 
tools,  the  piurchase  of  which  was 
assisted  by  a  grant  made  under  this 
section.  The  FAA  shall  accept  such 
facilities,  equipment,  and  automation 
tools,  which  shall  thereafter  be  operated 
and  maintained  by  the  FAA  in 
accordance  with  criteria  of  the  FAA. 

2.4.2  Supplementary  FAA  Criteria  for 
Facility  or  Equipment  Transfer 

Project  transfers  to  the  FAA  will  be  at 
the  sponsor's  election  and  in  accordance 
with  the  criteria  listed  below. 

a.  At  the  time  of  transfer,  the  project 
should  be  operable  and  maintainable  by 
the  FAA  and  should  comply  with  FAA 
Order  6700.20,  Non-Federal 
Navigational  Aids  and  Air  Traffic 
Control  Facilities,  or  any  successor 
Order  then  in  effect. 

b.  In  the  event  of  transfer,  software 
code,  data  rights,  and  support  tools 
should  be  provided  to  the  FAA  at  no 
cost  to  the  FAA. 

If  the  project  is  not  transferred  to  the 
FAA,  the  sponsor  remains  liable  for  all 
operations  and  maintenance  costs, 
including  the  costs  of  capital 
sustainment. 

2.5  Application  Procedures 

The  following  application  procedures 
will  be  used  when  applying  for  the  cost- 
share: 

a.  Application  to  the  pilot  program 
consists  of  two  phases,  as  described 
below.  The  purpose  of  Phase  1  is  to 
allow  the  FAA  to  gauge  the  level  of 
interest,  to  provide  preliminary 
responses  to  potential  sponsors  to  avoid 
causing  applicant  sponsors  to  expend 
excessive  resources  on  project 
applications  that  have  very  limited 
changes  of  acceptance  because  of  need 
or  cost,  and  to  plan  for  subsequent 
program  implementation.  In  Phase  1  the 
FAA  wiU  review  the  application  based 
upon  its  individual  merit. 


b.  The  purpose  of  Phase  2  project 
review  is  to  conduct  comparative 
analysis  of  the  individual  applications 
accepted  during  Phase  1.  In  Phase  2, 
sponsors  will  provide  more  detailed 
applications,  and  final  FAA 
evaluations/project  selections  will  be 
completed. 

c.  Airport  sponsors  may  submit 
multiple  projects  and  projects  with 
multiple  components,  but  each  piece  of 
equipment/activity  must  be  identified 
and  costed  separately  and  should  be 
listed  in  priority  order.  An  example  of 
a  multiple  component  project  would  be 
an  instrument  landing  system  (ILS) 
project  that  may  include  in  addition  to 
the  ILS  equipment,  middle  markers  and 
nmway  lighting  for  a  complete  package. 
The  FAA  reserves  the  option  to  accept 
one  or  multiple  pieces  of  each  proposal. 

d.  Projects  that  would  be  good 
candidates  for  this  program  may  include 
equipment  and  systems  that  monitor 
weather,  support  runway  incursion 
reduction,  and  support  regional  interest. 

e.  Under  this  pilot  program,  either  the 
FAA  or  the  sponsor  may  acquire  and/or 
install  facilities  or  equipment.  In  the 
case  where  the  FAA  manages  the 
prociirement,  existing  FAA  contracts 
will  be  used  where  possible. 

f.  Proposals  for  new  air  traffic  control 
towers  will  only  be  considered  if  they 
enhance  the  National  Airspace  System. 
Per  FAA  Order  6030.1,  FAA  Policy  on 
Relocation,  movement  of  an  existing  air 
traffic  control  tower  for  the 
convenience/benefit  of  only  the  airport 
will  not  be  considered.  Requests  for 
towers  will  be  considered  utilizing  the 
criteria  in  Order  7031.2C,  Airway 
Planning  Standards  Number  One  (APS- 
1). 

2.5.1    Phase  1:  Sponsor's  Submission  of 
Proposal  and  Initial  Project  Review 

Proposal  packages  should  be  no  more 
than  20  pages  in  length.  Although  not 
binding  the  Phase  1  submission  should 
reflect  acciirate  estimates  of  project  cost 
and  sponsor  contributions.  The  FAA 
may  verify  with  the  sponsor  the  cost 
esthnate  if  it  does  not  appear  to  be 
consistent  with  the  FAA's  estimate,  and 
thus  provide  the  sponsor  time  to 
revalidate  its  proposal  before  Phase  2. 
Sponsors  should  submit  written 
expressions  of  interest  in  accordance 
with  the  sections  captioned  DATES  and 
ADDRESSES  provided  earlier  in  this 
notice.  A  sponsor's  initial  proposal 
should  include  the  fblloMdng: 

a.  Identity  of  sponsor  (including 
point-of-contact's  name,  mailing 
address,  telephone  number,  fax  nimiber, 
and  e-mail  address)  and  all  participating 
authorities  or  entities  in  the  case  of  joint 
ventures. 
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b.  Description  and  location  of  the 
proposed  project. 

c.  Statement  of  need  for  the  project, 
including  an  assessment  of  the  projected 
benefits— site-specific,  regional,  and  the 
national  airspace  systems.  Preferred 
project  schedule,  including  start  date, 
completion  date,  and  any  significant 
interim  milestone  dates. 

d.  Statement  of  intent  to  transfer  the 
project  to  the  FAA,  including 
envisioned  date,  or  intent  not  to  transfer 
the  project  to  the  FAA. 

e.  Schedule  of  estimated  project  costs, 
including:  (1)  Up-front  costs  divided 
into  proposed  shares  between  the 
sponsor  and  the  FAA,  and  (2)  annual 
and  life-cycle  operations  and 
maintenance  costs  (both  before  and  after 
transfer  if  the  sponsor  elects  to  transfer 
the  project  to  the  FAA).  Cost  should  be 
outlined  separately  for  each  major 
activity  (e.g.,  each  ILS). 

f.  Self-assessment  of  the  ability  to 
acquire  and  conmiit  the  non-Federal 
share  of  funding. 

g.  Brief  description  of  sponsor's 
internal  approval/coordination  process 
for  establishing  a  formal  cost-sharing 
agreement  with  the  FAA  and  the 
estimated  time-frame  for  completion. 

h.  If  requesting  establishment  of  an  air 
traffic  control  tower,  sponsor  must 
indicate  how  the  facility  is  to  be  staffed. 
Acceptance  for  the  Cost  Share  Pilot 
Program  does  not  automatically  qualify 
an  airport  for  the  FAA  contract  tower 
program  to  staff  the  tower  with  contract 
air  traffic  controllers. 

The  FAA  will  review  and  evaluate  the 
expressions  of  interest  submitted  dxiring 
Phase  1,  using  a  panel  of  technical 
experts  and  senior  managers.  The  panel 
will  review  the  submission  considering 
the  technical  feasibility,  program 
feasibility,  schedule,  projected 
operational  benefits,  and  cost.  The  FAA 
will  contact  the  sponsor  if  it  has 
questions  or  has  suggestions  on  how  the 
sponsor  may  improve  its  proposal. 
Following  its  evaluations  and 
preliminary  selections,  the  review  panel 
will  recommend  to  the  Director  of 
FAA's  Airway  Facilities  Service  and  the 
Director  of  FAA's  Office  of  System 
Architecture  and  Investment  Analysis 
those  applicant  sponsors  who  should  be 
invited  to  participate  in  Phase  2.  as 
described  below.  These  officials  v«ll 
notify  and  invite  selected  sponsors  to 
participate  in  Phase  2.  FoUovdng  Phase 
1,  the  FAA  may  conduct  on-site  visits  to 
work  vdth  the  sponsor  in  order  to  have 
a  dialogue  on  the  proposal  before  Phase 
2  submission. 


2.5.2    Phase  2:  Formal  Application  and 
Selection  of  Projects 

Only  proposals  that  have  been 
reviewed  in  Phase  1  will  be  considered 
during  Phase  2.  Phase  2  proposals 
should  not  be  more  than  twenty  pages 
in  length.  During  Phase  2  each  sponsor 
that  has  been  invited  to  participate 
should  submit  an  expanded  application 
with  the  following  elements  needed  by 
the  FAA  to  evaluate  the  merits  of  each 
application. 

a.  Project  Description:  The  project 
description  should  contain:  (1)  The 
identity  of  the  submitting  sponsor 
(including  point-of-contact's  name, 
mailing  address,  telephone  number,  fax 
number,  and  e-mail  address)  and  all 
participating  authorities  or  entities  in 
the  case  of  joint  ventures;  (2)  project 
name  and  location;  (3)  a  detailed  project 
description. 

b.  Projected  Benefits:  All  applications 
should  describe  the  need  for  the  project 
and  demonstrate  its  safety,  efficiency, 
capacity,  productivity,  and  other 
benefits,  as  applicable,  at  the  airport, 
regional,  and  system-wide  levels.  The 
sponsor  may  conduct  its  own  analysis, 
may  opt  to  summarize  existing  analyses 
from  FAA's  acquisition  management 
system,  and/or  may  use  the  investment 
criteria  in  FAA  Order  7031. 2C,  Airway 
Planning  Standard  Number  One. 

c.  Economic  Analysis:  Supporting  the 
projected  benefits  review  the  applicant 
should  conduct  an  economic  analysis. 
The  analysis  should  include  a  schedule 
of  project  costs,  including:  (1)  Up-front 
costs  broken  dovm  into  proposed  shares 
between  the  sponsor  and  the  FAA;  and 
(2)  annual  and  life-cycle  operations  and 
maintenance  costs  before  and  after 
transfer  to  the  FAA  (if  the  sponsor  elects 
to  transfer).  The  level  of  effort  devoted 
to  the  analyses  should  be  tailored  to  the 
scope  and  cost  of  the  project.  For 
complex  programs  FAA  guidance  can  be 
found  in  Report  FAA-APO-98-4, 
Economic  Analysis  of  Investment  and 
Regulatory  Programs — Revised  Guide. 
and  Report  FAA-APO-98-8,  Economic 
Values  for  Evaluation  of  Federal 
Aviation  Administration  Investment  and 
Regulatory  Programs 

d.  Schedule:  The  Schedule  should  list 
all  significant  proposed  project  dates, 
including  the  start  date,  completion 
date,  date  of  project  transfer  of  the  FAA 
(if  applicable),  and  key  interim 
milestone  dates. 

e.  Financial  Plan:  The  Financial  Plan 
should  contain:  (1)  The  proposed  local 
and  Federal  cost  shares.  (2)  evidence  of 
the  sponsor's  ability  to  provide  funds 
for  its  cost  share  (e.g.,  approved  local 
appropriation  or  Memorandiun  of 
Agreement);  and  (3)  any  commitment 


the  sponsor  might  choose  to  offer  for  the 
assumption  and  liability  of  cost 
overruns  aside  from  the  liability 
criterion  provided  earlier  in  this  notice. 

f.  Letter  of  Commitment:  Sponsors 
should  demonstrate  a  conunitment  to 
the  project,  as  evidenced  by  a  Letter  of 
Commitment  signed  by  all  project 
participants  (including  any  participating 
air  carriers).  The  letter  should,  at  a 
minimiun,  include  a  list  of  the 
participating  agencies  and  organizations 
in  the  proposed  project;  the  roles, 
responsibilities  and  relationship  of  each 
participant;  and  the  name,  address,  and 
telephone  number  of  the  individual 
representing  the  sponsor, 
g.  Letter  of  Acknowledgment/Support: 

The  application  will  include  a  letter  of 
acknowledgment/support  from  the 
applicable  State  Department  of 
Transportation  and/or  other  appropriate 
iurisdiction  (to  avoid  circumventing 
State  and  metropolitan  planning 
processes).  It  is  the  intpnt  of  FAA 
Headquarters  for  the  appropriate 
projects  to  include  the  FAA's  Regional 
Office  in  the  project  review  cycle.  It 
would  be  in  the  best  interest  of  the 
applicant  to  pre-coordinate  the  projects 
with  the  appropriate  FAA  Regional 

Office.  .       , 

The  FAA  will  review  and  evaluate  the 
Phase  2  applications  using  a  panel  of 
technical  program  experts  and  senior 
managers  based  on  the  criteria  outlined 
below  in  Section  2.6.  Following  its 
evaluations,  the  review  panel  will 
prioritize  and  recommend  to  the  FAA's 
Associate  Administrator  for  Air  Traffic 
Services  and  the  Associate 
Administrator  for  Research  and 
Acquisition  those  applications  that  it 
believes  should  be  accepted.  If  the  FAA 
selects  a  project  for  inclusion  in  the 
pilot  program,  an  agreement  will  be 
executed  between  Ae  sponsor  and  the 
FAA. 


2.5.3    Subsequent  Application  and 
Selection  Cycles 

If  fewer  than  the  statutorily-limited 
ten  projects  have  been  approved 
following  the  second  round  of  Phase  1 
and  2  applications,  FAA  will  repeat  the 
Phase  1  and  2  application  processes, 
until  the  earlier  of:  May  15,  2003,  or  that 
point  in  time  when  the  ten  project  limit 
is  reached  (see  Schedule  Summary  in 
Section  2.7  below).  The  May  15.  2002, 
cutoff  date  is  based  on  an  allowance  of 
time  for  FAA  to  process  Phase  2 
applications  and  make  selections  prior 
to  the  statutory  authorization  expiring  at 
the  end  of  fiscal  year  2003.  FAA  cannot 
and  does  not  extend  any  assurance  or 
implication  that  any  residual  authority 
will  remain  following  the  first  round  of 
Phase  1  and  2  applications. 
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2.6    Application  Evaluation  and 
Screening  Criteria 

During  Phase  1  thef  AA  will  review 
each  of  the  applications  based  upon  the 
individual  merit  of  the  application.  The 
FAA  will  consider  the  following 
elements  in  evaluating  Phase  1 
applications: 

a.  Compliance  with  statutory  criteria, 
FAA's  supplemental  criteria,  and 
application  procedmes. 

b.  Degree  to  which  the  project 
provides  benefits  to  support  the  FAA's 
strategic  goals  for  safety,  efficiency,  and 
mobifity,  as  well  as  the  national 
airspace  system  architecture. 


c.  Likelihood  of  project  success. 

d.  Ability  of  sponsor  to  provide  its 
cost  share. 

The  Phase  II  review  involves  a 
comparative  analysis  of  the  individual 
applications  to  each  other.  Phase  n 
application  evaluation  will  include  the 
following  additional  elements  in 
evaluating  the  applications. 

a.  Benent  to  the  airport,  region,  and 
national  airspace  system. 

b.  Ease  of  administration  (acquisition, 
installation,  etc.). 

c.  Evidence  that  the  project  can  be 
implemented  in  accordance  with  the 
proposed  schedule. 

d.  Availability  of  FAA  resources. 


e.  Degree  of  Federal  leveraging  (degree 
to  which  the  proposal  minimizes  the 
ratio  of  Federal  costs  to  total  project 
costs). 

f.  Cost  to  the  FAA:  (1)  up-front  cost- 
share  (a  sponsor's  willingness  to  pay  a 
higher  percentage  of  the  project  will 
increase  its  competitiveness  when 
compared  to  other  projects;  and,  if 
applicable,  (2)  post-transfer  life-cycle 
operating  and  maintenance  costs. 

g.  Equity  and  diversity  with  respect  to 
project  type,  geography,  and  population 
served. 

2.7    Schedule  Summary 


Milestone 


Date 


Second-Round  of  Appfications 
"  Ptiase  1  AppKcations  due  lo^AA 

FAA  Responses  to  Sponsors'  Phase  1  Applications 

Pttase  2  Appications  due  to  FAA 

FAA  Announcement  of  Second-Round  Approvals  ... 
Third-Round  of  Applications  Of  needed) 

Ptiase  1  Applications  due  to  FAA 

FAA  Responses  to  Sponsors'  Phase  1  Applications 

Phase  2  Applications  due  to  FAA 

FAA  Annoimcement  of  Third-Round  Approvals  


2/21/02 

4/22/02 

6/3/02 

9/3/02 

12/13/2002 
2/14/2003 
5/15/2003 
7/15/2003 


2.8    Project  Implementation 
Information 

During  the  life  of  the  project,  the  FAA 
may  coUect  data  from  the  sponsor  and 
conduct  (with  non-project  funds) 
independent  evaluations  of  the  project's 
impact  on  safety,  efficiency,  and 
mobility  objectives.  This  will  allow  the 
FAA  to  ascertain  the  success  of  the  pilot 
program.  The  selection  of  projects  is 
currently  limited  by  AIR-21  to  the  end 
of  the  fiscal  year  2003. 

3.  Impact  of  Rerued  Guidelines 

Potential  costs  and  benefits  of  the 
final  guidelines  have  been  reviewed 
consistent  with  the  intent  of  Executive 
Order  12866  (Regulatory  Plaiming  and 
Review),  the  Regulatory  Flexibility  Act 
of  1980,  Executive  Order  13132 
(Federalism),  Office  of  the  Secretary  of 
Transportation  direction  on  evaluation 
of  international  trade  impacts,  and  the 
Unfunded  Mandates  Reform  Act  of 
1995.  The  rationale  for  ctHnpliance  with 
these  guidelines  was  provided  in  the 
Federal  Register  notice  dated  December 
6,  2000  which  remains  unchanged  and. 
can  be  found  in  that  Federal  Register  or 
is  available  from  the  FAA  office  listed 
in  the  ADDRESSES  section  of  this 
announcement. 

4.  References  I 

The  following  list  outlines  references 
dted  above: 


OMB  Circular  A-87,  Cost  Principles 
for  State.  Local,  and  Indian  Tribal 
Governments,  revised  August  29, 1997. 

Report  FAA-APO-98-4,  Economic 
Analysis  of  Investment  and  Regulatory 
Programs — Revised  Guide.  Available 
upon  request  from  the  FAA's  Office  of 
Aviation  Policy  and  Plans,  telephone 
202-267-3308.  It  may  also  be  fouind  on 
the  Internet  at:  http://api.hq.faa.gov/ 
apo_pubs.htm. 

Report  FAA-APO-98-8,  Economic 
Values  for  Evaluation  of  Federal 
Aviation  Administration  Investment  and 
Regulatory  Programs.  Available  upon 
request  from  the  FAA's  Office  of 
Aviation  Policy  and  Plans,  telephone 
202-267-3308.  It  may  also  be  foimd  on 
the  Internet  at:  http://api.hq.faa.gov/ 
apo_pubs.htm. 

FAA  Order  6030.1,  FAA  Policy  on 
Relocation.  Available  upon  request  from 
the  FAA,  telephone  202-646-2310. 

FAA  Order  7031.2C,  Airway  Plaiming 
Standard  Number  One,  through  Change. 

12.  Available  upon  request  from  the 
FAA's  Office  of  Aviation  Policy  and 
Plans,  telephone  202-267-3308. 

FAA  Order  6700.20,  Non-Federal 
Navigational  Aids  and  Air  Traffic 
Control  Facilities.  Available  upon 
request  from  the  FAA's  NAS  Operations 
Program  Office,  telephone  202-267'^ 
3034. 


Issued  in  Washington,  DC,  on  January  9, 
2002. 

Joann  Kansier, 

Program  Director  for  Research  and 
Requirements  Development,  ARQ-1 . 
(FR  Doc.  02-863  Filed  1-11-02;  8:45  am) 
BtLUNQ  CODE  4V10-13-H 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statament, 
Trinity  County,  Callfomla 

agency:  Federal  Highway 
Administration  (FHWA),  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Federal  Highway 
Administration  (FHWA),  as  lead  agency, 
in  cooperation  with  the  Trinity  Coimty 
Department  of  Transportation  (TCDOT) 
and  the  California  Department  of 
Transportation  (CALTRANS),  intends  to 
prepare  an  Environmental  Impact 
Statement  (EIS)  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969  (NEPA).  This  is  based  on  a 
proposal  by  TCDOT  to  construct  a  local 
connector  roadway  project  providing 
residents  with  local  connections  to 
existing  County  roads  and  minimizing 
the  travel  dependency  on  SR-299 
through  Weaverville.  FHWA  intends  to 
process  an  EIS  for  this  project. 


!_*—  /17~l 
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DATES  AND  ADDRESSES:  To  ensure  that 
the  full  range  of  issues  related  to  the 
proposed  improvements  are  addressed 
and  all  significant  issues  identified, 
comments  and  suggestions  are  invited 
from  all  interested  parties.  Written 
comments  or  questions  concerning  the 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  and/or  TCDOT  at  the 
addresses  provided  below.  Written 
comments  on  the  scope  of  alternatives' 
and  impacts  to  be  considered  should  be 
submitted  not  later  than  thirty  (30) 
calendar  days  from  the  date  of  this 
publication.  Scoping  Meeting:  A  public 
scoping  meeting  was  held  November  14, 
2001  and  a  subsequent  scoping  meeting 
may  be  offered  to  agencies  on  request. 
The  public  has  been  notified  through 
local  newspapers,  postings  in  public    , 
places,  and  through  other  public 
notification  methods. 
FOR  FURTHER  INFORMATION  CONTACT:  R.C. 
Slovensky,  Federal  Highway 
Administration  (FHWA),  980  Ninth 
Street,  Suite  400,  Sacramento,  CA 
95814-2724,  (916)  498-5774,  or  fax 
(916)  498-5008  and/or  Jan  Smith, 
TCDOT,  PO.  Box  2490,  Weaverville,  CA 
96093-2490  (530) 623-1365, or  fax  (530) 
623-5312. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  new  roadway,  beginning  at  or 
near  the  intersection  of  Industrial  Park 
Road  and  State  Route  (SR)^299, 
southeast  of  the  commiinity  of 
Weaverville,  and  intersecting  with  SR- 
299  approximately  2  miles  northwest  of 
the  community  of  Weaverville,  is 
intended  to  provide  residents  with  local 
connections  to  existing  County  roads, 
minimizing  the  travel  dependency  on 
SR-299  and  providing  an  alternative 
means  of  travelling  in  and  around 
Weaverville.  Accordingly,  the  project  , 
will  reduce  traffic  congestion  and  delays 
along  SR-299  through  the  historic 
district  in  downtown  Weaverville  and  at 
key  intersections  with  SR-3  and 
Washington  Street.  The  project  involves 
construction  of  a  new  two-lane 
undivided  arterial  roadway  with  12-foot 
lanes  (3.6m)  and  4-foot  (1.2m)  paved 
shoulders  on  both  sides  that  will 
accommodate  bicycle  traffic.  The  project 
will  have  a  55  mph  design  speed  for 
Design  Hoinly  (traffic)  Voliune 
projected  for  Year  2030.  Up  to  six 
existing  residential  County  roads  may 
be  colmected  to  the  proposed  West 
Connector.  A  total  of  three  alternative 
alignments  will  be  examined  initially, 
although  other  alignments  or  alignment 
configurations  may  be  considered. 
Depending  on  the  ultimate  project 
alignment  and  configuration,  the  total 
project  length  will  vary  fitim  3.1  miles 
(5.0k)  to  4.0  miles  (6.4k),  including  up 


to  4  stream  crossings.  Alternative 
connecting  designs  for  the  western 
project  terminus  include  a  grade- 
separated  interchange,  and  an  at-grade 
"T"  intersection. 

Issues  to  be  addressed  in  the  EIS 
include  socioeconomic  issues  related  to 
noise  and  safety,  impacts  on  the  rural 
character  of  affected  neighborhoods,  and 
effects  on  downtown  business.  Cultural 
resoiu'ces  associated  with  historic 
mining  activities  are  present  in  the 
project  area.  Elements  of  a  proposed 
trail  system  follow  the  same  alignments 
as  the  West  Connector,  and  coordination 
with  the  Weaverville  Basin  Trails 
Committee  will  be  required  to  resolve 
any  conflicts.  The  east  end  of  the 
alignment  will  traverse  a  Natinal 
Resources  Conservation  Service 
Wetland  Reserve  Easement  through  a 
corridor  dedicated  for  the  West 
Connector.  The  project  will  involve 
construction  activities  within  and 
adjacent  to  West  Weaver  Creek,  which 
is  potential  habitat  for  State  and 
Federally  listed  fish,  amphibians,  birds, 
and  other  wildlife  species. 

Issued  on  January  8.  2002. 
R.C.  Slovensky, 

Senior  Transportation  Engineer,  District 
.Operations-North— California  Division, 
Federal  Highway  Administration. 
(FR  Doc.  02-850  Filed  1-11-02;  8:45  am) 
BILUNG  COOE  34910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  7,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  13,  2002 
to  be  assured  of  consideration. 

Departmental  Offices/Office  of 
Procurement 

OMB  Number:  1 505-0080. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Post-Contract  Award 
Information. 


Description:  Information  requested  of  . 
contractors  is  specific  to  each  contract 
and  is  required  for  Treasury  to  properly 
evaluate  the  progress  made  and/or 
management  controls  used  by 
contractors  providing  supplies  or 
services  to  the  Government,  and  to 
determine  contractors'  compliance  with 
the  contracts,  in  order  to  protect  the 
Government's  interest. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
5.023. 

Estimated  Burden  Hours  Per 
Respondent:  14  hours,  46  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
70,493  hours. 
OMB  Number:  1505-0081. 
Fonn  Number:  None. 
Type  of  Review:  Extension. 
■     Title:  Solicitation  of  Proposal 
Information  for  Award  of  Public 
Contracts. 

Description:  Information  requested  of 
offerors  is  specific  to  each  procurement 
solicitation,  and  is  required  to  properly 
evaluate  the  capabilities  and  experience 
of  potential  contractors  who  desire  to 
provide  the  supplies  or  services  to  be 
acquired.  Evaluation  will  be  used  to 
determine  which  proposals  most  benefit 
the  Government. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
26,338. 

Estimated  Burden  Hours  Per 
Respondent:  31  hours,  2  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
776,561  hours. 
OMB  Number:  1505-0107. 
Form  Number:  None. 
Type  of  Review:  Extension. 
Title:  Regulation  on  Agency  Protests. 
Description:  Information  is  requested 
of  contractors  so  that  the  Government 
will  be  able  to  evaluate  protests 
effectively  and  provide  prompt 
resolution  of  issues  in  dispute  when 
contractors  file  protests. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
17. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden:  34 
hours. 

Clearance  Officer:  Lois  K.  Holland, 
(202)  622-1563,  Departmental  Offices, 
Room  2110,  1425  New  York  Avenue. 
NW.,  Washington,  DC  20220. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
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and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503.  j 

Lois  K.  Holland,  I 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  02-874  Filed  1-11-02;  8:45  am) 
nUJNQ  CODE  4t10-2»-<l 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request  j 

January  4.  2002.  > 

The  Department  of  Treasiiry  has 
submitted  the  following  public 
information  collection  reqiiirement(s)  to 
OMB  for  review  and  clearance  omder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bineau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasouy,  Room  2110, 1425  New  York 
Avenue.  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  13,  2002 
to  be  assured  of  consideration. 

Financial  Management  Service  (FMS) 

OMB  Number:  1510-0004. 

Fonn  Number.  FMS  285-A. 

Type  of  Review:  Extension. 

Title:  Schedule  of  Excess  Risks. 

Description:  Listing  of  Excess  Risks 
written  or  assumed  by  Treasury 
Certified  Companies  showing 
compliance  with  Treasury  Regulations 
to  assist  Treasury  in  determining 
solvency  of  Certified  companies  for  the 
benefit  of  writing  Federal  swety  bonds. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
296. 

Estimated  Burden  Hours  Per 
Respondent:  20  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
5,920  hours. 

OMB  Number:  1510-0027. 

Fonn  Number:  POD  1681. 

Type  of  Review:  Extension. 

Title:  Application  for  Payment  of  a 
Deceased  Depositor's  Postal  Savings 
Certificate. 

Description:  This  form  is  used  when 
an  application  is  submitted  for  payment 
of  a  deceased  Postal  Savings  depositor's 
accoimt.  Information  furnished  on  the 
form  is  used  to  determine  if  the 
applicant  is  entitled  to  the  proceeds  of 
the  account. 


Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  25 
hours. 

OMB  Number:  1510-0035. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Assignment  Form. 

Description:  This  form  is  used  when 
an  awardholder  wants  to  assign  or 
transfer  all  or  part  of  his/her  award  to 
another  person.  When  this  occurs,  the 
awardholder  forfeits  all  future  rights  to 
the  portion  assigned. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden:  75 
hours. 

OMB  Number:  1510-0047. 

Form  Number:  TFS  2211. 

Type  of  Review:  Extension. 

Titye:  List  of  Data  (A)  and  List  of  Data 
(B). 

Description:  Information  collected 
from  insurance  companies  to  provide 
Treasury  with  a  basis  for  determining 
acceptability  of  insurance  companies 
applying  for  a  Certificate  of  Authority  to 
write  or  reinsure  Federal  surety  bonds 
or  recognition  as  an  Admitted  Reinsurer 
(except  or  excess  risks  running  to  the 
United  States). 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
30. 

Estimated  Burden  Hours  Per 
Respondent:  18  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
540  hours. 

OMB  Number:  151(M)052. 

Fonn  Number:  FMS  458  and  FMS 
459. 

Type  of  Review:  Extension. 

Title:  Financial  Institution  Agreement 
and  Application  Forms  for  Designation 
as  a  Treasury  Tax  and  Loan  Depositary 
and  Resolution. 

Description:  Financial  institutions  are 
required  to  complete  an  Agreement  and 
Application  to  participate  in  the  Federal 
Tax  Deposit/Treasiuy  and  Loan 
Program.  The  approved  application 
designates  the  depositary  as  an 
authorized  recipient  of  taxpayers' 
deposits  for  Federal  taxes. 

Respondents:  Business  or  other  for- 
profit. 


Estimated  Number  of  Respondents: 
450. 

Estimated  Burden  Hours  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  Other  (Once 
for  duration  of  the  authorization). 

Estimated  Total  Reporting  Burden: 
225  hours. 

Clearance  Officer:  Juanita  Holder, 
Financial  Management  Service,  3700 
East  West  Highway,  Room  144,  PGP  II, 
Hyattsville,  MD  20782. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  02-875  Filed  1-11-02;  8:45  am) 
BOUNG  CODE  4aiO-3»-« 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

December  31,  2001. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  13,  2002 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1614. 

Regulation  Project  Number:  REG- 
106902-98  Final. 

Type  of  Review:  Extension. 

Title:  Consolidated  Returns — 
Consolidated  Over  Foreign  Losses  and 
Separate  Limitation  Losses. 

Description:  The  regulations  provide 
guidance  relating  to  the  amount  of 
overall  foreign  losses  and  separate 
limitation  losses  in  the  computation  of 
the  foreign  tax  credit.  The  regulations 
afiiect  consolidated  groups  of 
corporations  that  compute  the  foreign 
tax  credit  limitation  or  that  dispose  of 
property  used  in  a  foreign  trade  or 
business. 

Respondents:  Business  or  other  for- 
profit. 
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Estimated  Number  of  Respondents: 
2,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Total  Reporting  Burden: 
3,000  hours. 

OMB  Number:  1545-1640. 

Regulation  Project  Number:  REG- 
104924-98  NPRM. 

Type  of  Review:  Extension. 

Title:  Mark-to-Market  Accounting  for 
Dealers  in  Commodities  and  Traders  in 
Securities  or  Commodities. 

Description:  The  collection  of 
information  in  this  proposed  regulation 
by  the  Internal  Revenue  Service  to 
determine  whether  an  exemption  from 
market-to-market  treatment  is  properly 
claimed.  This  information  will  be  used 
to  make  that  determination  upon  audit 
of  taxpayers'  books  and  records.  The 
likely  recordkeepers  are  business  or 
other-for-profit  institution. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  1,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  1  hour. 

Frequency  of  Response:  Other  (once). 

Estimated  Total  Reporting 
Recordkeeping  Burden:  1,000  hour. 

Clearance  Officer:  George  Freeland, 
Internal  Revenue  Service,  Room  5577, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doc.  02-«76  Filed  1-11-02;  8:45  am) 

BILLING  CODE  4S3»-01-M 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Revenue  Procedure  2002- 
10 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
binden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 


Paperwork  Reduction  Act  of  1995 , 
Public  Uw  104-13  (44  U.S.C 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning 
Revenue  Procedure  2002-10, 
Procedures  for  IRAs,  SEPs,  and 
SIMPLEs  IRA  Plans. 
DATES:  Written  comments  should  be 
received  on  or  before  March  15,  2002  to 
be  assiu^d  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  revenue  procedure  should 
be  directed  to  Carol  Savage.  (202)  622- 
3945,  Internal  Revenue  Service,  room 
5242, 1111  Constitution  Avenue  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Procediu«s  for  IRAs,  SEPs,  and 
SIMPLEs  IRA  Plans. 
OMB  iVumber;  1545-1769. 
Revenue  Procedure  Number:  Revenue 
Procedure  2002-10. 

Abstract:  The  Economic  Growth  and 
Tax  Relief  Reconciliation  Act  of  2001 
made  niunerous  changes  affecting  IRAs, 
SEPs,  and  simples  IRA  plans.  These 
changes  are  effective  beginning  January 
1,  2002,  and  to  take  advantage  off  the 
new  law,  these  retirement  plans  must  be 
amended  and  participants  notified  of 
the  amendments.  Revenue  Procedure 
2002-10  provides  guidance  on  this 
process  and  provides  an  extended 
period  for  making  the  amendments. 

Current  Actions:  There  are  no  changes 
being  made  to  the  revenue  procedure  at 
this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  not-for-profit  institutions 
and  farms. 
Estimated  Number  of  Respondents: 

378,000. 

Estimated  Average  Time  Per 
Respondent:  20  hours. 

Estimated  Total  Aiuiual  Burden 
Hours:  7,371,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice:     . 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  )anuary  4,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  02-695  Filed  1-11-02:  8:45  am) 
BIUJNG  CODE  M30-01-P 


DEPARTMENT  OF  THE  TREASURY 
Intemsl  Revenue  Service 

[Regulation  Section  601.201] 

Proposed  Collection;  Comment 
Request  for  Reguistion  Profect 

agency:  Internal  Revenue  Service  (IRS), 
Treasiuy. 

ACTION:  Notice  and  request  for 
comments. 


SUMMARY:  The  Department  of  the  ^ 

Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity- to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  an 
existing  regulation,  26  CFR  601.201. 
Instructions  for  Requesting  Rulings  and 
Determination  Letters. 

DATES:  Written  comments  should  be 
received  on  or  before  March  15,  2002  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
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Service,  room  5577, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Instructions  for  Requesting 
Rulings  and  Determination  Letters. 

OMB  Number:  1545-0819. 

Regulation  Project  Number:  26  CFR 
601.201. 

.    Abstract:  The  IRS  issues  rulings 
letters  and  determination  letters  to 
taxpayers  interpreting  and  appljdng  the 
tax  laws  to  a  specific  set  of  facts.  The 
procedxiral  regulations  set  forth  the 
instructions  for  requesting  riiling  and 
determination  letters. 

Current  Actions:  There  is  no  change  to 
the  collection  of  information  in  this 
existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  All  taxpayers. 


Estimated  Number  of  Respondents: 
271,914. 

Estimated  Time  Per  Respondent:  The 
estimated  annual  burden  per  respondent 
various  from  15  minutes  to  1  hour, 
depending  on  individual  circiunstances, 
with  an  estimated  of  55  minutes. 

Estimated  Total  Annual  Burden 
Hours:  248,496. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 


included  in  the  requ^for  OMB  ' 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  4,  2002. 
George  Freeland,  _ 

IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-897  Filed  1-11-02;  8:45  am)  , 
BNJJNG  COOE  4S30-01-P 
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Corrections 


This  sectiorv  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


Federal  Register 

Vol.  67,  No.  9 

Monday,  January  14,  2002 


Friday,  October  12,  2001,  make  the 
following  correction: 

On  page  52161,  in  the  third  column, 
under  paragraph  .01  (ii),  in  the  third 
line,  "$50  million"  should  read  "$150 
million". 
(FR  Doc.  Cl-25700  Filed  1-11-02;  8:45  am] 

BILUNG  CODE  150S-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--44908;  File  No.  SR-CBOE- 
2001-48] 

Self-Regulatory  Organizations;  Notice 
Of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchange,  Incorporated  to 
Adopt  Generic  Listing  Standards  for 
Trust  issued  Receipts,  to  Provide 
Alternate  Eligibility  Requirements  for 
Component  Securities  of  Trust  issued 
Receipts  in  Certain  Limited  Situations 
and  to  increase  the  Permissible  Weight 
of  the  Most  Heavily  Weighted 
Component  Steele  of  index  Portfolio 
Shares  and  Index  Portfolio  Receipts 

Correction 

In  notice  document  01-25700 
beginning  on  page  52161  in  the  issue  of 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45220;  File  No.  SR-ISE- 
2001-33] 

Self  Regulatory  Organizations; 
Intemational  Securities  Exchange  LLC; 
Order  Granting  Accelerated  Approval 
to  a  Proposed  Rule  Change  and 
Amendment  No.  1  and  Notice  of  Rilng 
and  Order  Granting  Accelerated 
Approval  to  Amendment  No.  2  to  the 
Proposed  Rule  Change  Revising  the 
Original  Listing  Criteria  for  Underlying 
Securities  In  ISE  Rule  502 

December  31,  2001. 
Correction 

In  notice  document  02-286  beginning 
on  page  760  in  the  issue  of  Monday, 
January  7,  2002,  make  the  following 
correction: 


On  page  760,  in  the  first  column,  the 
heading  is  corrected  as  set  forth  above. 

[FR  Doc.  C2-286  Filed  1-11-02;  8:45  am] 
BILLING  COOE  1SO»-01-0 

DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

19  CFR  Part  12 

import  Restrictions  imposed  on 
Archaeological  and  Ethnologicai 
Materials  from  Bolivia 

Correction 

In  correction  document  Cl-30417 
begiiming  on  page  953  in  the  issue  of 
Tuesday,  January  8,  2002,  make  the 
following  correction: 

On  page  953,  in  the  first  colimm,  the 
heading  is  set  forth  as  above. 

(FR  Doc.  Cl-30417  Filed  1-11-02:  8:45  am] 

BILUNG  COOE  1SOS-01-0 


®   F=1 


Monday, 
January  14,  2002 


Part  n 

Environmental 
Protection  Agency 

40  CFR  Parts  9,  l4l,  and  142 
National  Primary  Drinking  Water 
Regulations:  Long  Term  1  Enhanced 
Surface  Water  Treatment  Rule;  Final  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY  1     ' 

40  CFR  Parts  9, 141.  and  142 

[WH-FRL-7124-2]  j 

RIN  2040-AD18  | 

National  Primary  Drinking  Water 
Ragulations:  Long  Term  1  Enhanced 
Surface  Water  Treatment  Rule 

agency:  Environinental  P^tection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  In  this  document,  EPA  is 
finalizing  the  Long  Term  1  Enhanced 
Surfiace  Water  Treatment  Rule 
(LTlESWTR).  The  purposes  of  the 
LTlESWTR  are  to  improve  control  of 
microbial  pathogens,  specifically  the 
protozoan  Cryptosporidium,  in  drinking 
water  and  address  risk  trade-offs  with 
disinfection  byproducts.  The  rule  will 
require  systems  to  meet  strengthened 
filtration  requirements  as  well  as  to 
calculate  levels  of  microbial  inactivation 
to  ensure  that  microbial  protection  is 
not  jeopardized  if  systems  make  changes 
to  comply  with  disinfection 
requirements  of  the  Stage  1  Disinfection 
and  Disinfection  Byproducts  Rule 
PBPR).  The  LTlESWTR  applies  to 
public  water  systems  that  use  siuface 
water  or  ground  water  imder  the  direct 
influence  of  surface  water  and  serve 
fewer  than  10,000  persons.  The 
LTlESWTR  builds  upon  the  framework 
established  for  systems  serving  a 
population  of  10,000  or  more  in  the 
Interim  Enhanced  Surface  Water 
Treatment  Rule  (lESWTR).  This  rule 
was  proposed  in  combination  with  the 
Filter  Backwash  Recycling  Rule  (FBRR) 
in  April  2000. 

DATES:  This  regulation  is  effective 
February  13,  2002.  As  discussed  in  the 
supplementary  information  section  and 
consistent  with  sections  1412(b)(10)  and 
1445  of  SDWA,  regulated  entities  must 
conqily  with  this  rule  starting  March  15, 
2002.  For  judicial  review  purposes,  this 
fiiud  rule  is  promulgated  as  of  1  p.m. 
eastern  time  on  January  14,  2002. 
AOORESSES:  Public  conunents,  the 
comment/response  document, 
applicable  Federal  Register  notices, 
other  major  supporting  documents,  and 
a  copy  of  the  index  to  the  public  docket 
fw  this  rulemaking  (W-99-10,  Final 
Long  Term  1  Enhanced  Surface  Water 
Treatment  Rule)  are  available  for  review 
at  EPA's  Drinking  Water  Docket:  401  M 
Street,  SW.,  Rm.  EB57,  Washington,  DC 
20460  from  9  a.m.  to  4  p.m.,  Eastern 
Time,  Monday  through  Friday, 
excluding  leg^  holidays.  For  access  to. 


docket  materials  or  to  schedule  an 
appointment  please  call  (202)  260-3027. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  inquiries  contact  Tom  Grubbs 
at  1200  Pennsylvania  Avenue,  NW., 
MC4607.  Washington,  DC  20460,  (202) 
564-5262.  For  general  information 
contact  the  Safe  Drinking  Water  Hotline, 
telephone  (800)  426-4791.  The  Safe 
Drinking  Water  Hotline  is  open  Monday 
through  Friday,  excluding  Federal 
holidays,  from  9  a.m.  to  5:30  p.m. 
Eastern  Time. 
SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  the 
LTlESWTR  are  public  water  systems 
(PWSs)  that  use  surface  water  or  groimd 
water  tmder  the  direct  influence  of 
surface  water  (GWUDI)  and  serve  fewer 
than  10,000  persons.  Regulated 
categories  and  entities  include: 


Category 


Industry 


State,  Local,  Tribal  or 
Federal  Goverrv 
ments. 


Examples  of  regu- 
lated entities 


PWSs  that  use  sur- 
face water  or 
GWUDI. 

PWSs  that  use  sur- 
face water  or 
GWUDI. 


This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  the  LTlESWTR.  This  table 
lists  the  types  of  entities  that  EPA  is 
now  aware  coidd  potentially  be 
regulated  by  this  rule.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  regulated.  To  determine  whether 
your  facility  is  regulated  by  this  action, 
you  should  carefully  examine  the 
definition  of  PWS  in  §  141.2  of  title  40 
of  the  Code  of  Federal  Regulations  and 
applicability  criteria  in  §  141.501  of 
today's  final  rule.  If  you  have  questions 
regarding  the  applicability  of  the 
LTlESWTR  to  a  particular  entity, 
consult  the  person  listed  in  the 
preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

List  of  Abbreviations  Used  in  This 
Document: 

AWWA    American  Water  Works 

Association 
AWWSCo    American  Water  Works 

Service  Company 
"C    Degrees  Celsius 
CCP    Composite  Correction  Program 
CCR    Consiuner  Confidence  Report 
CDC    Centers  for  Disease  Control 
CFR    Code  of  Federal  Regulations 
CFSn    Continuing  Survey  of  Food 

Intakes  by  Individuals 
COI    Cost  of  Illness 


CPE    Comprehensive  Performance 

Evaluation 
CTA    Comprehensive  Technical 

Assistance 
DAF    Dissolved  Air  Flotation 
DBP    Disinfection  Byproducts 
DBPR    Disinfectants  and  Disinfection 

Byproduct  Rule 
EPA    Environmental  Protection  Agency 
ESWTR    Enhanced  Surface  Water 

Treatment  Rule 
FACA    Federal  Advisory  Committee 

Act 
FBRR    Filter  Backwash  Recycle  Rule 
FR    Federal  Register 
gpm    Gallons  per  Minute 
GWUDI    Ground  Water  Under  Direct 

Influence  of  Siuface  Water 
HAA5    Haloacetic  Acids 

(Monochloroacetic,  Dichloroacetic, 

Trichloroacetic,  Monobromoacetic 

and  Dibromoacetic  Acids) 
HRRCA    Health  Risk  Reduction  and     • 

Cost  Analysis 
ICR    Information  Collection  Request 
lESWTR    Interim  Enhanced  Surface 

Water  Treatment  Rule 
LTlESWTR    Long  Term  1  Enhanced 

Surface  Water  Treatment  Rule 
MCLG    Maximiun  Contaminant  Level 

Goal 
M-DBP    Microbial  and  Disinfectants/ 

Disinfection  Byproducts 
NDWAC    National  Drinking  Water 

Advisory  Coimcil 
NPDWR    National  Primary  Drinking 

Water  Regulation 
NODA    Notice  of  Data  Availability 
NTTAA    National  Technology  Transfer 

and  Advancement  Act 
NTU    Nephelometric  Turbidity  Units 
O&M    Operation  and  Maintenance 
OMB    Office  of  Management  and 

Budget 
PBMS    Performance-based 

Measurement  System 
PRA    Paperwork  Reduction  Act 
PWS    Public  Water  System 
PWSS    Public  Water  Supply 

Supervision 
RFA    Regulatory  Flexibility  Act 
RIA    Regulatory  Impact  Analysis 
SAB    Science  Advisory  Board 
SBA    SmaU  Business  Administration 
SBAR    Small  Business  Advocacy 

Review 
SBREFA    Small  Business  Regulatory 

Enforcement  Fairness  Act  of  1996 
SDWA    Safe  Drinking  Water  Act 
SDWIS    Safe  Drinking  Water 

Infbnnation  System 
SWTR    Surfece  Water  Treatment  Rule 
TTHM    Total  Trihalomethanes 
UMRA    Unfunded  Mandates  Reform 

Act 
WTP    Willingness  to  Pay 

TaUe  of  ContentB 

I.  Summary 
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A.  Why  is  EPA  Promulgating  the 
LTlESWTR? 

B.  Wfaat  is  Cryptosporidium? 

C.  What  are  the  Health  Concerns 
Associated  with  Cryptosporidium? 

D.  Does  this  Regulation  Apply  to  My  Water 
System? 

E.  How  is  the  EPA  Regulating 
Cryptosporidium  in  the  LTlESWTR? 

F.  What  Other  Requirements  are  Included 
in  this  Rule? 

C.  How  Will  this  Regulation  Protect  Public 

Health? 
n.  Background 
A-  What  is  the  Statutory  Authority  for  the 

LTlESWTR? 

B.  What  is  the  Regulatory  History  for  the 
LTlESWTR? 

C.  How  were  Stakeholders  Involved  in 
Developing  the  LTlESWTR? 

D.  What  did  the  April  10.  2000  Proposal 
Contain? 

ni.  Discussion  of  the  Final  Rule 

A.  What  Level  of  Cryptosporidium 

'  Removal  does  the  LTlESWTR  Require? 

B.  What  Combined  Filler  Effluent 
Requirements  does  the  LTlESWTR 
Contain? 

C.  What  Individual  Filter  Monitoring 
Requirements  does  the  LTlESWTR 
Contain? 

D.  What  Disinfection  Profiling  and 
Benchmarking  Requirements  does  the 
LTlESWTR  Contain? 

E.  How  does  the  Definition  of  Ground 
Water  Under  the  Direct  Influence  of 
Surface  Water  Change? 

F.  What  Additional  Requirements  does  the 
LTlESWTR  Contain  for  Unfiltered 
Systems? 

G.  What  does  the  LTlESWTR  Require  for 
Finished  Water  Reservoirs? 

H.  What  is  the  Compliance  Schedule  for 
the  LTlESWTR? 

I.  What  Public  Notification  and  Consumer 
Confidence  Report  Requirements  are 
Contained  in  the  LTlESWTR? 

IV.  State  Implementation 

A.  What  Special  State  Primacy 
Requirements  does  the  LTlESWTR 
Contain? 

B.  What  State  Recordkeeping  Requirements 
does  the  LTlESWTR  Contain? 

C.  What  State  Reporting  Requirements  does 
the  LTlESWTR  Contain? 

D.  How  Must  a  State  Obtain  Interim 
Primacy  for  the  LTlESWTR? 

V.  Economic  Analysis  (Health  Risk 

Reduction  and  Cost  Analysis) 

A.  What  are  the  Costs  of  the  LTlESWTR? 

B.  What  are  the  Household  Costs  of  the 
LTlESWTR? 

C.  V^hat  are  the  Benefits  of  the 
LTlESWTR? 

D.  What  are  the  Incremental  Costs  and 
Benefits? 

E.  Are  there  Benefits  From  the  Reduction 
of  Co-Occurring  Contaminants? 

F.  Is  there  Increased  Risk  From  Other 
Contaminants? 

G.  What  are  the  Uncertainties  in  the  Risk, 
Benefit,  and  Cost  Estimates  for  the 
LTlESWTR? 

H.  What  is  the  Benefit/Cost  Determination 
for  the  LTlESWTR? 

VI.  Other  Requirements 


A.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

B.  Paperwork  Reduction  Act 

C.  Unfunded  Mandates  Reform  Act 

D.  National  Technology  Transfer  and 
Advancement  Act 

E.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

F.  Executive  Order  12898:  Environmental 
Justice 

G.  Executive  Order  13045:  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

H.  Consultations  with  the  Science 
Advisory  Board,  National  Drinking 
Water  Advisory  Council,  and  the 
Secretary  of  Health  and  Human  Services 

I.  Executive  Order  13132:  Executive  Orders 
on  Federalism 

J.  Executive  Order  13175:  Consultation  and 
Coordination  With  Indian  Tribal 
Governments 

K.  Likely  Effect  of  Compliance  with  the 
LTlESWTR  on  the  Technical,  Financial, 
and  Managerial  Capacity  of  Public  Water 
Systems 

L.  Plain  Language 

M.  Congressional  Review  Act 

N.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 
Vn.  References 

I.  Sununary 

A.  Why  Is  EPA  Promulgating  the 
LTlESWTR? 

The  Safe  Drinking  Water  Act  (SDWA) 
requires  EPA  to  set  enforceable 
standards  to  protect  public  health  from 
contaminants  that  may  occur  in 
drinking  water.  As  explained  in  more 
detail  in  the  April  10,  2000  proposal  for 
today's  rule  (65  FR  19046),  EPA  has 
determined  that  the  presence  of 
microbiological  contaminants  is  a 
substantial  health  concern.  If  finished 
water  supplies  contain  microbiological 
contaminants,  disease  outbreaks  may 
result.  Disease  symptoms  may  include 
diarrhea,  cramps,  nausea,  jaundice, 
headaches,  and  fatigue., EPA  has  set 
enforceable  drinking  water  treatment 
techniques  to  reduce  the  risk  of 
waterbome  disease  outbreaks. 
Treatment  technologies  such  as 
filtration  and  disinfection  can  remove  or 
inactivate  microbiological 
contaminants. 

Physical  removal  is  critical  to  the 
control  of  Cryptosporidium  because  it  is 
highly  resistant  to  standard  disinfection 
practices.  Cryptosporidiosis,  the 
infection  caused  by  Cryptosporidium, 
may  manifest  itself  as  a  severe  infection 
that  can  last  several  weeks  and  may 
cause  the  death  of  individuals  with 
compromised  inmume  systems.  In  1993, 
Cryptosporidium  caused  over  400,000 
people  in  Milwaukee,  WI  to  experience 


intestinal  illness.  More  than  4,000  were 
hospitalized  and  at  least  50  deaths  were 
attributed  to  the  cryptosporidiosis 
outbreak.  There  have  also  been 
cryptosporidiosis  outbreaks  in  Nevada, 
Oregon,  and  Georgia  over  the  past 
several  years. 

In  1990,  the  EPA  Science  Advisory 
Board  (SAB)  cited  drinking  water 
contamination  .as  one  of  the  most 
important  environmental  risks  and 
indicated  that  disease  causing  microbial 
contaminants  (i.e.,  bacteria,  protozoa, 
and  viruses)  are  probably  the  greatest 
remaining  health  risk  management 
challenge  for  drinking  water  suppliers 
(USEP A/SAB,  1990).  The  LTlESWTR 
addresses  this  challenge  by  improving 
the  control  of  a  wide  range  of  microbial 
pathogens  in  public  drinking  water 
systems  and,  specifically  addressing 
Cryptosporidium  for  the  first  time  in 
systems  serving  fewer  than  10,000 
people. 

B.  What  Is  Cryptosporidium? 

Cryptosporidium  is  a  protozoan 
parasite  found  in  humans,  other 
mammals,  birds,  fish,  and  reptiles.  It  is 
common  in  the  environment  and  widely 
foimd  in  surface  water  supplies  (Rose, 
1998;  LeChevallier  and  Norton,  1995; 
Atherholt  et  al,  1998;  EPA,  2000a).  hi 
the  infected  animal,  the  parasite 
multiplies  in  the  gastrointestinal  tract. 
The  animal  then  excretes  oocysts  of  the 
parasite  in  its  feces.  These  oocysts  are 
tiny  spore-like  organisins  4  to  6  microns 
in  diameter  (too  small  to  be  seen 
without  a  microscope),  which  carry 
within  them  the  infective  sporozoites. 
The  oocysts  of  Cryptosporidium  are  very 
resistant  to  adverse  factors  in  the 
environment  and  can  survive  dormant 
for  months  in  cool,  dark  conditions  such 
as  moist  soil,  or  for  up  to  a  year  in  clean 
water.  When  ingested  by  another  animal 
they  can  transmit  the  cryptosporidiosis 
disease  and  start  a  new  cycle  of 
infection.  Cryptosporidiosis  is  primarily 
a  waterbome  disease,  but  has  also  been 
transmitted  by  consiunption  of 
contaminated  food,  imhygienic  diaper 
changing  practices  (and  other  person-to- 
person  contact),  and  contact  with  young 
farm  animals. 

Cryptosporidium  oocysts  are  not 
easily  killed  by  commonly-used 
disinfectants.  They  are  relatively 
unaffected  by  chlorine  and  chloramines 
in  the  concentrations  that  are  used  for 
drinking  water  treatment.  Oocyst 
infectivity  appears  to  persist  under 
normal  temperatures,  although  oocysts 
may  lose  infectivity  if  sufficiently 
cooled  or  heated  (USEPA,  2000aj. 
Research  indicates  that  oocysts  may 
remain  viable  even  after  freezing  (Payer 
and  Nerad,  1996). 
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C.  What  Are  the  Health  Concerns 
Associated  With  Cryptosporidium? 

When  someone  is  infected  with 
Cryptosporidium,  they  may  contract 
cryptosporidiosis,  a  disease  which  can 
cause  diarrhea,  stomach  cramps,  nausea, 
loss  of  appetite,  and  a  mild  fever. 
Cryptosporidium  has  become 
recognized  as  one  of  the  most  common 
causes  of  waterbome  disease  (drinking 
and  recreational)  in  hiunans  in  the 
United  States.  The  parasite  is  found  in 
every  region  of  the  United  States  and 
throughout  the  world  [www.cdc.gov/ 
ncidod/dpd/parasites/cryptosporidiosis/ 
factsht_cryptosporidiosis.htm).  The 
symptoms  of  cryptosporidiosis  begin  an 
average  of  seven  days  after  infection. 
Persons  with  a  normal,  healthy  immune 
system  can  expect  their  illness  to  last  for 
two  weeks  or  less,  with  constant  or 
intermittent  diarrhea.  However,  even 
after  symptoms  cease,  an  individual  can 
still  pass  Cryptosporidium  in  the  stool 
for  up  to  two  months,  and  may  be  a 
source  of  infection  for  others. 

Cryptosporidiosis  is  not  treatable  with 
antibiotics,  so  prevention  of  infection  is 
critical.  People  with  weakened  immune 
systems  (those  with  HIV/ AIDS,  on 
cancer  chemotherapy,  or  who  have 
received  organ  transplants)  will  have 
cryptosporidiosis  for  a  longer  period  of 
time,  and  it  could  become  life- 
threatening.  Young  children,  pregnant 
women,  or  the  elderly  infected  with 
cryptosporidiosis  can  quickly  become 
severely  dehydrated. 

Twelve  waterbome  cryptosporidiosis 
outbreaks  have  occurred  at  drinking 
water  systems  since  1984  (Craun,  1998; 
USEPA.  2000a).  The  largest  of  the 
known  outbreaks  occurred  in 
Milwaukee  and  was  responsible  for  over 
400.000  illnesses  and  at  least  50  deaths 
(Hoxie.  et  al.,  1997;  MacKenzie  et  al., 
1994):  other  known  outbreaks  have 
occurred  in  sn^aller  communities  and 
have  involved  many  fewer  people.  An 
incident  such  as  a  rainstorm  that  flushes 
many  oocysts  into  the  source  water  or 
causes  a  sanitary  sewer  overflow 
combined  with  a  water  treatment  plant 
upset  could  allow  a  large  pidse  of 
oocysts  to  move  past  the  multiple 
barriers  of  a  watw  treatment  plant. 

D.  Does  This  Regulation  Apply  to  My 
Water  System? 

Today's  final  regulation  applies  to  all 
small  (serving  less  than  10,000  people) 
piiblic  water  systems  (PWSs)  that  use 
sur&ce  water  or  ground  watra  imder  the 
direct  influence  of  sxuface  water 
(GWUDI). 


E.  Howls  the  EPA  Regulating 
Cryptosporidium  in  the  LTlESWTR? 

In  the  lESWTR  (63  FR  69478),  EPA 
established  a  maximum  contaminant 
level  goal  (MCLG)  of  zero  for 
Cryptosporidium.  When  establishing  an 
MCLG,  EPA  must  also  establish  either  a 
corresponding  Maximiun  Contaminant 
Level  (MCL)  or  a  treatment  technique.  In 
the  lESWTR  and  in  today's  LTlESWTR, 
the  Agency  chose  to  establish  a 
treatment  technique  that  relies  on 
strengthening  water  treatment  processes 
already  in  place.  For  filtered  systems 
this  means  achieving  at  least  2-log  (99 
percent)  removal  of  Cryptosporidium  by 
meeting  strengthened  combined  filter 
effluent  turbidity  limits  as  established 
by  today's  rule.  For  unfiltered  systems 
it  means  maintaining  and  improving 
Cryptosporidium  control  imder  existing 
watershed  control  plans. 

F.  What  Other  Requirements  Are 
Included  in  This  Rule? 

Today's  final  regulation  includes 
several  requirements. 

— All  surface  water  and  GWUDI  systems 
serving  fewer  than  10,000  people 
must  meet  the  requirements  for 
achieving  a  2-log  removal  or  control 
of  Cryptosporidium; 

— Conventional  and  direct  filtration 
systems  must  comply  with  specific 
combined  filter  effluent  ttnbidity 
requirements  while  alternative 
filtration  systems  (systems  using 
filtration  other  than  conventional 
filtration,  direct  filtration,  slow  sand 
filtration,  or  diatomaceous  earth 
filtration),  must  demonstrate  the 
ability  to  achieve  2-log  removal  of 
Cryptosporidium  and  comply  with 
specific  State-established  combined 
filter  effluent  tiu'bidity  requirements; 

— Conventional  and  direct  filtration 
systems  must  continuously  monitor 
the  tiu-bidity  of  individual  filters  and 
perform  follow-up  activities  if  this 
monitoring  indicates  a  potential 
problem; 

— Systems  must  develop  a  disinfiaction 
profile  imless  they  can  demonstrate 
that  their  TTHM  and  HAAS 
disinfection  byproduct  (DBP)  levels 
are  less  than  0.064  mg/L  and  0.048 
mg/L  respectively; 

— Systems  considering  a  significant 
change  to  their  disinfection  practice 
must  develop  a  disinfection . 
inactivation  benchmark  of  their 
existing  level  of  microbial  protection 
and  consult  with  the  State  for 
approval  prior  to  implementing  the 
disinfection  change; 

— Finished  water  reservoirs  for  which 
construction  begins  after  the  effective 


date  of  today's  rule  must  be  covered; 
and 
— Unfiltered  systems  must  comply  vkith 
updated  watershed  control 
requirements  that  add 
Cryptosporidium  as  a  pathogen  of 
concern. 

G.  How  Will  This  Regulation  Protect 
Public  Health? 

Today's  rule  for  the  first  time    , 
establishes  Cryptosporidium  control 
requirements  for  small  systems  by 
requiring  a  minimum  2-log  removal  for 
Cryptosporidium.  The  rule  also 
strengthens  filter  performance 
requirements  to  ensure  2-log 
Cryptosporidium  removal,  establishes 
individual  filter  monitoring  to  minimize 
contaminant  pass-through  and  support 
improved  performance,  includes 
Cryptosporidium  in  the  definition  of 
GWUDI,  and  explicitly  considers 
imfiltered  system  watershed  control 
provisions.  Today's  rule  also  reflects  a 
commitment  to  the  importance  of 
maintaining  existing  levels  of  microbial 
protection  in  public  water  systems  as 
plants  take  steps  to  comply  with  newly 
applicable  DBP  standards.  Systems 
considering  significant  changes  to  their 
disinfection  practices  must  first  evaluate 
current  levels  of  Giardia  inactivation 
(and  virus  inactivation  if  applicable) 
and  consult  with  their  State  Primacy 
Agency  for  approval  before 
implementing  those  changes  to  assure 
that  current  microbial  protection  is  not 
significantly  reduced-  Thus,  compliance 
with  the  provisions  of  today's  rule  will 
improve  public  health  protection  by 
reducing  the  risk  of  exposure  to 
Cryptosporidium  in  small  systems 
serving  fewer  than  10,000  people  even 
as  those  systems  begin  to  take  steps  to 
comply  with  related  DBP  standards. 

n.  Background 

A.  What  Is  the  Statutory  Authority  for 
the  LTlESWTR? 

The  Safe  Drinking  Water  Act  (SDWA 
or  the  Act),  as  amended  in  1986, 
requires  Q'A  to  publish  a  maximum 
contaminant  level  goal  (MCLG)  for  each 
contaminant  which  in  the  judgement  of 
the  EPA  Administrator,  may  have  cm 
adverse  effect  on  the  health  of  persons, 
occurs  in  public  water  systems  with  a 
frequency  and  at  a  level  of  public  health 
concern,  and  whose  regulation  would 
represent  a  meaningful  public  health 
risk  reduction  (Section  1412(b)(1)(A)). 
MCLGs  are  non-enforceable  health  goals 
to  be  set  at  a  level  at  which  no  known 
or  anticipated  adverse  effect  on  the 
health  of  persons  occur  and  which 
allows  an  adequate  margin  of  safety 
(Section  1412Q})(4)).  The  Act  was  again 
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amended  in  August  1996  (Public  Law 
104-83),  resulting  in  the  renumbering 
and  augmentation  of  certain  sections 
with  additional  statutory  language.  New 
sections  were  added  establishing  new 
drinking  water  requirements. 

The  1986  Amendments  to  SDWA 
requires  EPA  to  publish  an  enforceable 
National  Primary  Drinking  Water 
Regulation  (NPDWR)  that  specifies 
either  a  maximum  contaminant  level 
(MCL)  or  treatment  technique  (Sections 
1401(1)  and  1412(7)(a))  at  die  same  time 
it  publishes  an  MCLG.  EPA  is 
authorized  to  promulgate  a  NPDWR -that 
requires  the  use  of  a  treatment 
technique  in  lieu  of  establishing  an 
MCL,  if  the  Agency  finds  that  it  is  not 
economically  or  technologically  feasible 
to  ascertain  the  level  of  the 
contaminant.  Today's  rule  relies  upon 
the  treatment  technique  of  improved 
filter  performance  based  on 
strengthened  tiubidity  limits  to  control 
for  Cryptosporidium  because  an 
analytical  method  suitable.for  finished 
water  compliance  purposes  is  ciurently 
not  economically  or  technologically 
feasible.  In  accordance  with  a  schedule 
established  by  Section  1412(b)(2)(C)  of 
SDWA  as  added  by  the  1996 
Amendments  to  SDWA,  EPA  is  required 
to  promulgate  today's  rule  by  November 
2000. 

B.  What  Is  the  Regulatory  History  for  the 
LTlESWTR? 

In  1989,  EPA  promulgated  the  Surface 
Water  Treatinent  Rule  (SWTR)  (54  FR 
27486.  June  29. 1989  (USEPA.  1989)) 
that  set  MCLGs  of  zero  for  Giardia 
lamblia,  viruses,  and  Legionella  and 
promulgated  regtilatory  requirements  for 
all  PWSs  using  surface  water  or  GWUDI. 
The  SWTR  includes  treatment 
technique  requirements  for  filtered  and 
unffltered  systems  that  are  intended  to 
protect  against  the  adverse  health  effects 
of  exposure  to  Giardia  lamblia,  viruses, 
and  Leponella,  as  well  as  many  other 
pathogenic  organisms.  Briefly,  those 
reqiiirements  include  (1)  requirements 
for  maintenance  of  a  disinfectant 
residual  in  the  distribution  system;  (2) 
removal  and/or  inactivation  of  3-log 
(99.9  percent)  for  Giardia  and  4-log 
(99.99  percent)  for  viruses;  (3)  combined 
filter  effluent  turbidity  performance 
standard  of  5  nephelometric  turbidity 
units  (NTU)  as  a  maximum  and  0.5  NTU 
at  the  95th  percentile  monthly,  based  on 
4-hour  monitoring  for  treatment  plants 
using  conventional  treatment  or  diretrt 
filtration  (with  separate  standards  for 
other  filtration  technologies);  and  (4) 
watOTshed  protection  and  other 
requirements  for  unfiltered  systems. 
Systems  seeking  to  avoid  filtration  were 
required  to  meet  avoidance  criteria  and 


obtain  avoidance  determinations  from 
States  by  December  30, 1991,  otherwise 
filtration  must  have  been  provided  by 
June  29,1993.  For  systems  properly 
avoiding  filtration,  later  failings  to  meet 
avoidance  criteria  triggered  a 
requirement  that  filtration  be  provided 
within  18  months. 

The  intention  of  the  SWTR  was  to 
provide  appropriate  multiple  barriers  of 
treatment  to  control  pathogen 
occurrence  in  finished  drinking  water. 
Cryptosporidium,  however,  was  not 
addressed  imder  the  SWTR,  because 
EPA  lacked  sufficient  health, 
occurrence,  and  water  treatment  control 
data  regarding  this  organism  at  the  time 
of  the  rvde's  development.  The  lESWTR 
and  today's  final  rule  address  these  gaps 
in  microbial  protection. 

In  1992,  EPA  initiated  a  negotiated 
rulemaking  (Reg-Neg)  to  develop  a 
disinfectants  and  disinfection 
byproducts  rule.  The  Reg-Neg 
Committee  consisting  of  a  variety  of 
stakeholder  groups  met  from  November 
1992  through  June  1993.  As  part  of  this 
effort,  the  Committee  concluded  that  the 
SWTR  needed  to  be  revised  to  address 
the  health  risk  of  high  densities  of 
'  pathogens  in  poorer  quality  source 
waters  than  the  SWTR  addressed  as  well 
as  the  health  risks  of  Cryptosporidium. 
The  Committee  recommended  the 
development  of  three  sets  of  rules:  a 
two-staged  Disinfectants/Dfsinfection 
Byproducts  Rule  (DBPR),  an  "interim" 
Enhanced  Surface  Water  Treatment  Rule 
(lESWTR).  a  "long  term"  Enhanced 
Surface  Water  Treatment  Rule 
(LTlESWTR),  and  an  Information 
Collection  Rule.  The  lESWTR  was  only 
to  apply  to  those  systems  serving  10,000 
or  more  persons.  The  Committee  agreed 
that  the  "long  term"  Enhanced  Surface 
Water  Treatment  Rule  would  be  needed 
for  systems  serving  fewer  than  10,000 
persons. 

Congress  legislatively  affirmed  this 
Microbial/Disinfection  Byproduct  (M- 
DBP)  strategy  as  part  of  the  1996  SDWA 
Amendments.  As  part  of  those  new 
Amendments,  Congress  also  established 
a  new  schedule  for  EPA  promulgation  of 
these  ndes  (which  is  the  basis  for  the 
November  2000  schedide  for  today's 
rule).  EPA  established  the  M-DBP 
Advisory  Committee  under  the  Federal 
Advisory  Committee  Act  (FACA)  in 
1997  to  seek  advice  on  how  to  proceed 
towards  these  deadlines  in  light  of  new 
information  available  since  the  1993 
negotiated  rulemaking  discussions.  The 
Committee  met  five  times  in  March 
through  July  1997  to  discuss  issues 
related  to  the  lESWTR  and  the  Stage  1 
DBPR.  The  Committee  reached 
agreement  in  Jtdy  of  1997  and  its 
recommendations  are  embodied  in  an 


Agreement  in  Principle  document  dated 
July  15,  1997,  which  is  also  found  in 
two  Notices  of  Data  Availability  (NODA) 
(USEPAl997a,b).  The  major  issues 
addressed  in  the  Agreement  in  Principle 
were  discussed  in  the  NODA  for  the 
lESWTR  (62  FR  59486,  November  3, 
1997)  and  Stage  1  DBPR  (62  FR  59388, 
November  3, 1997). 

On  December  16,  1998,  EPA 
promulgated  the  lESWTR  (63  FR  69478), 
which  applies  to  surface  water  and 
GWUDI  systems  serving  10,000  or  more 
persons.  "The  purposes  of  the  lESAVTR 
are  to  improve  control  of  microbial 
pathogens  (specifically 
Cryptosporidium)  and  to  address  risk 
trade-offs  with  DBFs.  Key  provisions 
established  in  the  lESWTR  include:  (1) 
An  MCLG  of  zero  for  Cryptosporidium; 
(2)  a  2-log  Cryptosporidium  removal 
requirements  for  systems  that  filter;  (3) 
strengthened  combined  filter  effluent 
turbidity  performance  standards  and 
individual  filter  turbidity  provisions;  (4) 
disinfection  benchmarking  provisions  to 
assure  continued  levels  of  micipbial 
protection  while  facilities  take  the 
necessary  steps  to  comply  with  new 
DBP  standards:  (5)  inclusion  of 
Cryptosporidium  in  the  definition  of 
GWUDI,  as  another  pathogen  that  would 
indicate  the  presence  of  GWUDI,  and  in 
the  watershed  control  requirements  for 
unfiltered  public  water  systems;  (6) 
requirements  for  covers  on  new  finished 
water  reservoirs;  and  (7)  sanitary 
surveys  for  all  surface  water  and 
GWUDI  systems  regardless  of  size. 

Today's  rule  is  based  in  large  part 
upon  the  data,  research,  and  technical 
analysis  that  supported  the  major 
components  included  in  the  1998 
lESWTR.  To  that  degree,  it  reflects  the 
national  interim  microbial  protection 
control  strategy  ratified  by  a  wide  range 
of  experts  and  stakeholders  as  part  of 
die  1997  M/DBP  Agreement  in 
Principle.  However,  as  was  discussed  in 
the  April  10,  2000  proposal,  today's  rule 
also  is  based  on  new  small  system 
information  that  became  available  since 
1998  and.  equally  important,  it  also 
reflects  a  major  commitment  to 
significandy  reduce  small  system 
compliance  burdens  wherever  possible, 
while  maintaining  public  health 
protection. 

C.  How  Were  Stakeholders  Involved  in 
the  Development  of  the  LTlESWTR? 

EPA  began  outreach  efforts  to  develop 
the  LTlESWTR  in  the  summer  of  1998 
with  two  public  meetings:  one  in 
Denver,  Colorado  and  the  other  in 
Dallas,  Texas  (USEPA,  1999a.b). 
Building  on  these  two  public  meetings, 
EPA  has  also  held  a  niunber  of 
additional  meetings  with  stakeholders, 
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trade  associations,  environmental 
groups,  and  representatives  of  State  and 
local  elected  officials.  Of  particular 
importance  for  this  rule,  given  its  focus 
on  small  systems,  EPA  received 
valuable  input  from  small  entity 
representatives  as  part  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  panel.  The  panel 
was  initiated  in  April  of  1998  and 
officially  convened  in  August  of  1998. 
Many  of  the  panel's  recommendations 
are  reflected  in  today's  rule. 
EPA  provided  numerous 
opportimities  for  stakeholder  and  public 
involvement.  In  early  June  1999,  EPA 
mailed  an  informal  draft  oi  the 
LTlESWTR  preamble  to  the 
approximately  100  stakeholders  who 
attended  either  of  the  public  stakeholder 
meetings.  Members  of  trade  associations 
and  the  SBREFA  panel  also  received  the 
draft  preamble.  EPA  received  valuable 
suggestions  and  stakeholder  input  from 
15  State  representatives,  trade 
associations,  environmental  interest 
groups,  and  individual  stakeholders. 
EPA  proposed  the  LTlESWTR  on  April 
10,  2000.  During  the  comment  period, 
the  Agency  held  a  public  meeting  in 
Washington  D.C.  on  April  14,  2000. 
Additionally,  the  proposed  rule  was 
presented  to  industry.  State 
representatives,  and  the  public  in  nearly 
50  meetings  across  the  US,  including  a 
May  30,  2000  meeting  in  Washington, 
D.C.  with  ten  representatives  of  elected 
State  and  local  officials  (USEPA 
2000g,h).  Finally,  EPA  mailed 
approximately  200  copies  of  the 
proposed  rule  to  stakeholders. 

D.  What  Did  the  April  10, 2000  Proposal 
Contain?  ' 

The  proposed  rulemaking  package, 
which  is  the  basis  for  today's  final  rule, 
was  entitled  The  Long  Tenn  1  Enhanced 
Surface  Water  Treatment  and  Filter 
Backwash  Proposed  Rule  (USEPA, 
2060b). 

The  proposed  rule  included  two 
distinct  sets  of  provisions;  LTlESWTR 
provisions  and  Filter  Backwash 
Recycling  Rule  (FBRR)  provisions.  The 
Agency  promulgated  the  final  FBRR  in 
a  Fedcaral  Regfatter  aimouncement  on 
June  8. 2001  (66  FR  31086),  separate 
from  today's  final  rule.  The  LTlESWTR 
proposed  rule  provisions  applied  to 
surface  and  GWUDI  systems  serving 
fewer  than  10,000  persons  and  included 
the  following  provisions: 
— 2-log  removal  of  Cryptosporidium; 
— Compliance  with  specific  combined 

filter  effluent  tiubidity  requirements; 
— Continuous  turbidity  monitoring  for 

individual  filters  with  follow-up 
.  activities  if  monitoring  results 

indicated  a  potential  problem; 


— Development  of  a  disinfection  profile 
unless  optional  monitoring  at  a_ 
particular  plant  demonstrated  TTHM 
and  HAAS  levels  less  than  0.064  mg/ 
L  and  0.048  mg/L  respectively; 

— Development  of  a  Giardia  inactivation 
disinfection  benchmark  and 
consultation  with  the  State  for 
approval  before  making  a  significant 
change  in  disinfection  practices; 

— Mandatory  covers  for  all  newly 
constructed  finished  water  reservoirs; 
and 

— Unfiltered  system  compliance  with 
updated  watershed  control 
requirements  that  add 
Cryptosporidium  as  a  pathogen  of 
concern. 

m.  Discussion  of  the  Final  Rule 

A.  What  Level  of  Cryptosporidium 
Removal  Does  the  LTlESWTR  Require? 

1.  What  Does  Today's  Rule  Require? 

Today's  final  rule  establishes  a 
treatment  technique  requirement  for  2- 
log  removal  of  Cryptosporidium  for 
siuface  water  and  GWUDI  systems 
serving  fewer  than  10,000  persons.  This 
requirement  applies  between  a  point 
where  the  raw  water  is  not  subject  to 
contamination  by  surface  water  runoff 
and  a  point  downstream  before  or  at  the 
first  customer. 

2.  How  Was  This  Requirement 
Developed? 

As  discussed  previously  in  today's 
rule,  Cryptosporidium  is  a 
microbiological  contaminant  that  has 
caused  several  outbreaks  of 
cryptosporidiosis  and  poses  serious 
health  risks.  For  these  reasons,  the 
Agency  set  forth  to  develop 
requirements  to  minimize  risks 
associated  with  Cryptosporidium  in 
drinking  water.  In  the  lESWTR,  EPA 
established  a  MCLG  of  zero  for 
Cryptosporidium.  EPA  decided  to 
establish  2-log  removal  of 
Cryptosporidium  as  the  accompanying 
treatment  technique  for  this  MCLG.  This 
requirement  is  based  on  a  number  of 
treatment  effectiveness  studies  that 
demonstrate  the  ability  of  well-operated 
conventional  and  direct  filtration  plants 
to  achieve  at  least  a  2-log  removal  of 
Cryptosporidium  (Patania  et  al.,  1995; 
Nieminski  and  Ongerth,  1995;  Ongerth 
and  Pecoraro,  1995;  LeChevallier  and 
Norton,  1992;  LeChevallier  et  al.,  1991; 
Foundation  for  Water  Research,  1994; 
Kelly  et  al..  1995;  and  West  et  al.,  1994). 
The  information  and  data  in  these  eight 
studies  provide  convincing  evidence 
that  conventional  and  direct  filtration 
plants  that  employ  coagulation, 
flocculation,  sedimentation  (in 
conventional  filtration  only),  and 


filtration  steps,  have  the  ability  to 
achieve  a  minimum  of  2-log  removal  of 
Cryptosporidium  when  meeting  specific 
tiiri)idity  limits.  EPA  has  also  provided   . 
data  in  the  proposal  for  today's  final 
rule  that  indicate  the  ability  of  slow 
sand  filtration,  diatomaceous  earth 
filtration,  and  alternative  filtration 
(membrane  filtration,  cartridge 
filtration,  etc.)  to  achieve  at  least  2-log 
removal  of  Cryptosporidium  (Jacangelo 
et  al.  1995;  Drozd  &  Schartzbrod,  1997; 
Hirata  &  Hashimoto,  1998;  Goodrich  et 
al.,  1995;  Collins  et  al,  1996;  Lykins  et 
al..  1994;  Adham  et  al,  1998;  Shuler  & 
Ghosh,  1991;  Timms  et  al,  1995;  Shuler 
et  al.,  1990;  and  Ongerth  &  Hutton, 
1997).  The  Agency  believes  that  the 
technological  feasibility  for  2-log 
removal  is  demonstrated  for  both  large 
and  small  systems  and  therefore  today's 
rule  extends  the  2-log  Cryptosporidium 
removal  requirement  established  for 
large  and  medium  systems  in  the  1998 
lESTWR  to  small  systems  serving  fewer 
than  10,000  persons. 

3.  What  Major  Comments  Were 
Received? 

The  majority  of  the  commenters  on 
the  proposed  rule  agreed  with  the 
appropriateness  of  establishing  a  2-log 
removal  requirement  for 
Cryptosporidium.  A  few  conunenters 
noted  that  small  systems  should  not  be 
required  to  meet  the  same 
Cryptosporidium  log  removal 
requirements  as  large  systems.  EPA 
disagrees.  The  technological  feasibility 
of  2-log  removal  is  well  demonstrated 
(as  shown  in  the  studies  discussed  in 
the  proposal  for  today's  final  rule)  and 
the  Agency  believes  tiiat  persons  served 
by  all  sized  systems  should  be  afforded 
comparable  levels  of  public  health 
protection  (i.e.,  the  small  systems 
subject  to  the  LTlESWTR  should  have 
the  same  MCLG,  and  the  2-log 
Cryptosporidium  removal  treatment 
technique  as  large  systems  subject  to  the 
lESWTR). 

B.  What  Combined  Filter  Effluent 
Requirements  Does  the  LTlESWTR 
Contain? 

1.  What  Does  Today's  Rule  Require? 

Today's  final  rule  reqiiires 
strengthened  combined  filter  effluent 
performance  for  conventional  filtration, 
direct  filtration,  and  alternative 
filtration  systems  (systems  using 
filtration  technologies  other  than 
conventional  filtration,  direct  filtration, 
diatomaceous  earth  filtration,  or  slow 
sand  filtration)  as  the  treatment 
technique  for  achieving  a  2-log  removal 
of  Cryptosporidium.  For  conventional 
and  direct  filtration  systems,  the 
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turbidity  level  of  representative  samples 
of  a  system's  combined  filter  effluent 
water  must  be  less  than  or  equal  to  0.3 
NTU  in  at  least  95  percent  of  the 
measurements  taken  each  month.  The 
turbidity  level  of  representative  samples 
of  a  system's  filtered  water  must  at  no 
time  exceed  1  NTU.  Under  today's  rule, 
conventional  and  direct  filtration  plants 
meeting  these  filter  performance 
requirements  are  presumed  to  achieve  at 
least  a  2-log  removal  of 
Cryptosporidium.  Slow  sand  and 
diatomaceous  earth  filtration  plants  are 
presumed  to  achieve  at  least  2-log 
removal  of  Cryptosporidium  if  they 
continue  to  meet  the  existing  filter 
performance  requirements  established 
in  the  SWTR.  Systems  using  alternative 
filtration  (i.e.,  membrane  filtration, 
cartridge  filtration,  etc.)  must 
demonstrate  to  the  State  that  their 
system  achieves  2-log  removal  of 
Cryptosporidium.  The  State  will  then 
establish  appropriate  tiu-bidity  limits  to 
reflect  this  performance.  At  the  end  of 
each  month,  systems  must  report  the 
total  niunber  of  combined  filter  effluent 
turbidity  measiuements  taken  each 
month,  as  well  as  the  number  and 
percentage  of  turbidity  measurements 
that  exceeded  their  95th  percentile 
turbidity  limit  emd  the  number  of 
measiuements  that  exceeded  their 
maximum  turbidity  limit.  Combined 
filter  effluent  turbidity  measurements 
must  be  kept  for  at  least  three  years. 

2.  How  Was  This  Requirement 
Developed? 

In  establishing  the  2-log  removal  as  a 
treatment  technique  for 
Cryptosporidium,  the  Agency  relied  on 
the  aforementioned  studies  to 
demonstrate  the  technological  feasibility 
of  establishing  the  2-log  removal.  These 
studies  demonstrated  that  specific 
treatment  would  achieve  2-log  removal 
of  Cryptosporidium  when  operated  to 
achieve  specific  tiu-bidity  performance 
limits.  For  conventional  and  direct 
filtration  systems,  studies  demonstrated 
that  achieving  a  turbidity  of  0.3  NTU  95 
percent  of  the  time  and  never  exceeding 
1  NTU  woxild  ensure  at  least  2-log 
removal  of  Cryptosporidium.  For  slow 
sand  and  diatomaceous  earth  filtration 
systems,  the  studies  demonstrated  that 
meeting  existing  SWTR  turbidity  limits 
would  ensure  at  least  2-log  removal  of 
Cryptosporidium.  Alternative  filtration 
systems  were  shown  to  achieve  at  least 
2-log  removal  of  Cryptosporidium  at  a 
variety  of  turbidities  based  on  the  type 
of  filtration  and  other  site-specific 
characteristics.  The  requirements  of 
today's  final  rule  reflect  the 
recommendations  of  the  1997  M-DBP 
Committee. 


As  part  of  the  LTlESWTR 
development  process,  EPA  analyzed 
performance  data  fitim  211  small 
systems  in  15  different  States.  That  data 
indicated  that  a  substantial  number  of 
small  systems  are  presently  meeting  the 
tighter  performance  standards  of  today's 
nde.  For  example,  50  percent  of  the  211 
systems  are  currently  meeting  0.3  NTU 
12  months  out  of  the  year.  In  addition, 
93  percent  of  the  211  systems  never 
exceeded  the  1  NTU  maximum  12 
months  out  of  the  year.  Therefore,  EPA 
believes  that  the  strengthened  filter 
performance  standards  established  for 
small  systems  in  today's  final  rule  are 
feasible  and  achievable. 

3.  What  Major  Comments  Were 
Received? 

The  majority  of  the  commenters  on 
the  proposal  agreed  with  the 
appropriateness  of  the  combined  filter 
effluent  requirements.  Many 
commenters  raised  concerns  with  the 
proposal's  reliance  on  turbidity  as  an 
indicator  for  demonstrating  that 
membrane  filtration  meets  the  same 
Cryptosporidium  removal  requirements 
as  conventional  and  direct  filtration 
systems.  Commenters  indicated  that 
although  turbidity  is  the  most  prevalent 
form  of  water  quality  monitoring, 
establishing  a  0.3  NTU  95th  percentile 
limit  and  1  NTU  maximum  limit  would 
not  be  as  appropriate  an  indicator  of  the 
performance  of  membranes  than  other 
parameters  such  as  flux  or  membrane 
integrity.  They  noted  that  using 
turbidity  was  appropriate  if  site  specific 
turbidity  limits  were  utilized.  At  most 
facilities  these  limits  would  typically  be 
much  lower  than  0.3  NTU. 
Additionally,  commenters  asserted  that 
since  the  typical  operational  turbidities 
of  membranes  (<  0.05  NTU)  were  so 
much  lower  than  those  of  conventional 
filtration,  it  would  be  inappropriate  to 
require  membranes  to  meet  turbidity 
limits  that  were  significantly  higher 
than  standard  operating  practices.  In 
response,  EPA  notes  that  in  the 
proposed  rule,  EPA  allowed  membrane 
systems  to  meet  either  conventional 
filtration  or  alternative  filtration 
combined  filter  effluent  requirements. 
After  further  evaluating  existing  studies 
and  information  provided  by 
commenters,  EPA  agrees  that  other 
appropriate  indicators  may  be  used  to 
determine  the  treatment  efficiency  of 
membrane  filtration,  and  that  given  the 
different  operational  turbidities  of 
conventional  filtration  and  membrane 
filtration,  different  turbidity  limits  are 
appropriate.  Therefore,  today's  final  rule 
treats  membrane  filtration  as  an 
available  alternative  filtration 
technology,  instead  of  requiring 


membranes  to  meet  the  same  turbidity 
limits  as  conventional  and  direct 
filtration. 

C.  What  Individual  Filter  Monitoring 
Requirements  Does  the  LTlESWTR 
Contain? 

1.  What  Does  Today's  Rule  Require? 

Today's  final  rule  establishes  a 
requirement  that  all  systems  using 
surface  water  or  GWUDI,  serving  fewer 
than  10,000  persons,  and  utilizing 
conventional  or  direct  filtration  must 
continuously  monitor  the  individual 
filter  tiu-bidity  for  each  filter  used  at  the 
system.  For  purposes  of  this  rule, 
continuous  monitoring  means  at  least 
every  15  minutes.  Systems  must  keep 
the  results  of  this  monitoring  for  at  least 
three  years.  Each  month  systems  must 
report  to  the  State  that  they  have 
conducted  individual  filter  tiubidity 
monitoring,  and  are  required  to  indicate 
the  dates,  filter  number,  and  turbidities 
of  any  measurements  that  exceeded  1 .0 
NTU.  Today's  rule  provides  that 
systems  with  two  or  fewer  filters  may 
monitor  combined  filter  effluent 
turbidity  continuously,  in  lieu  of 
individual  filter  turbidity  monitoring. 
Based  on  this  monitoring,  if  a  system 
exceeds  1 .0  NTU  in  two  consecutive 
measurements  the  system  must  include 
the  filter  number,  date,  time  and  reason 
for  the  exceedance  at  the  end  of  the 
month  in  its  monthly  filter  performance 
report  to  the  State.  If  this  occurs  three 
months  in  a  row  for  the  same  filter,  a 
system  is  required  to  conduct  a  self- 
assessment  of  the  filter.  If  a  self- 
assessment  is  required,  it  must  take 
place  within  14  days  of  the  day  the  filter 
exceeded  1.0  NTU  in  two  consecutive 
measurements  for  the  third  straight 
month.  The  system  must  report  to  the 
State  that  the  self-assessment  was 
completed.  A  self-assessment  must 
include  at  least  the  following 
components: 

— Assessment  of  filter  performance; 
— Development  of  a  filter  profile: 
— Identim:ation  and  priontization  of 

factors  limiting  filter  performance; 
— Assessment  of  the  applicability  of 

corrections;  and 
— Preparation  of  a  self-assessment 

report. 

If  a  system  exceeds  2.0  NTU  (in  two 
consecutive  measurements  1 5  minutes 
apart)  for  two  months  in  a  row,  the 
system  must  contact  the  State  to  arrange 
for  the  State  or  an  approved  third  party 
to  conduct  a  Comprehensive 
Performance  Evaluation  (CPE)  not  later 
than  60  days  following  the  day  the  filter 
exceeded  2.0  NTU  in  two  consecutive 
measurements  for  the  second  straight 
month.  The  CPE  must  be  completed  and 
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submitted  to  the  State  no  later  than  120 
days  following  the  day  the  fiher 
exceeded  2.0  NTU  in  two  consecutive 
measurements  for  the  second  straight 
month. 

2.  How  Was  This  Requirement 
Developed? 

Performance  of  individual  filters 
within  a  plant  is  of  paramount 
importance  ija  preventing  pathogen 
breakthrough.  Two  important  concepts 
regarding  individual  filters  underlie 
today's  individual  filter  monitoring 
requirement.  First,  as  discussed  in  more 
detail  in  the  April  10,  2000  proposal, 
poor  performance  (and  potential 
pathogen  breakthrough)  of  one  filter  can 
be  masked  by  optimal  performance  of 
the  remaining  filters,  without  exceeding 
combined  filter  effluent  turbidity 
performance  standards.  Second,  recent 
filter  performance  research 
demonstrates  that  individual  filters  are 
susceptible  to  turbidity  spikes  of  short 
duration  that  may  not  be  captured  by 
four-hoiir  combined  filter  affluent 
measiuements.  Several  studies 
(Amirthatajah,  1988;  Bucklin  et  al, 
1988;  Cleasby  1990;  Hall  and  CroU  1996; 
and  McTigue  et  al,  1998)  have 
confirmed  the  frequency  and  magnitude 
of  individual  filter  turbidity  spikes.  To 
address  these  spikes  and  the  potential 
for  masking,  and  provide  system 
operators  with  information  and 
advanced  warning  with  regards  to 
individual  filter  performance  problems 
before  they  lead  to  treatment  technique 
violations,  the  Agency  proposed 
individual  filter  turbidity  monitoring. 
EPA  proposed  one  option  and  requested 
comment  on  two  alternative  approaches. 
The  alternatives  consisted  of  an 
approach  identical  to  the  lESWTR  that 
entailed  significanUy  more  biuden,  and 
an  approach  that  included  95th 
percentile  and  maximum  triggers 
instead  of  a  trigger  based  on  two 
consecutive  measurements.  The 
proposed  option  has  been  revised  in 
three  minor  ways.  In  today's  rule: 

— Systems  with  two  or  fewer  filters  may 
monitor  combined  filter  effluent 
turbidity  continuously,  in  lieu  of 
individual  filter  tiuhidity  (the 
proposal  required  all  filters  be 
monitored); 

— Systems  must  schedule  CPEs  within 
60  days  and  complete  them  within 
120  days  (the  proposal  required  30 
and  90  days); 

— ^A  system  has  14  days  following  a 
turbidimeter  malfunction  to  resimie 
continuous  individual  fflter 
monitoring  before  a  violation  occurs 
(the  proposal  required  5, days). 


3.  What  Major  Comments  Were 
Received? 

The  majority  of  the  commenters  on 
the  proposal  agreed  with  the 
appropriateness  of  the  individual  filter 
monitoring  requirements.  The  Agency 
requested  comment  on  a  variety  of 
issues  to  which  commenters  responded. 
Most  commenters  supported  the 
modification  that  States  be  provided  the 
opportimity  to  allow  systems  with  two 
or  fewer  filters  to  monitor  combined 
filter  effluent  turbidity  continuously,  in 
lieu  of  individual  filter  turbidity 
indicating  that  poor  performance  of  one 
filter  could  not  simply  be  masked  by 
optimal  performance  of  an  additional 
filter.  The  Agency  has  included  this 
modification  in  today's  final  rule 
because  it  reduces  the  burden  on  small 
systems  while  still  providing 
continuous  monitoring  that  can  be  used 
to  indicate  whether  filters  are 
performing  poorly. 

Severed  commenters  supported  a 
modification  to  lengthen  CPE  schedules 
by  30  days.  The  Agency  has  included 
this  modification  in  today's  final  rule  in 
order  to  provide  States  added  flexibility 
in  performing  these  activities.  The  extra 
30  days  will  provide  States  the 
opportimity  to  marshal  unique 
resources  (specifically,  employees 
trained  in  conducting  CPEs)  and 
prioritize  the  conduct  of  CPEs,  when 
several  systems  trigger  them  during  the 
same  time  period. 

Several  commenters  indicated  that 
allowing  only  five  working  days  for  an 
on-line  turbidimeter  to  be  off-line  before 
a  violation  resulted  would  be 
inappropriate  for  small  systems. 
Commenters  indicated  that  smaller 
systems  often  do  not  have  back-up  imits 
onsite  and  would  be  required  to  contact 
manufacturers  and  await  shipping  and 
installation  which  could  easily  exceed 
the  five  days.  EPA  agrees  and  has 
modified  the  requirement  to  allow 
systems  serving  fewer  than  10,000 
persons,  14  days  to  resume  online 
monitoring  prior  to  inciuring  a 
violation. 

Several  commenters  noted  that 
systems  serving  fewer  than  10,000 
persons  should  be  subject  to  less 
frequent  monitoring  of  individual  filter 
effluent.  EPA  believes  that  continuous 
individual  fflter  monitoring  is  feasible 
and  assures  improved  performance  of 
filtration  systems.  As  explained  in  the 
proposal,  continuous  filter  monitoring  is 
necessary  to  identify  short  duration 
turbidity  spikes  which  are  likely  to  be 
missed  with  less  frequent  monitoring. 
This  is  true  for  systems  of  all  sizes.  Less 
frequent  monitoring  would  not  identify 
many  turbidity  spikes  and  accordingly 


would  not  provide  a  comparable  level  of 
public  health  protection  as  that  of 
continuous  monitoring  required  for 
large  systems  under  the  lESWTR.  In 
fact,  the  actual  frequency  of  individual 
filter  monitoring  has  little  effect  on 
burden  as  much  of  the  costs  associated 
with  monitoring  are  derived  from  the 
purchase  of  the  necessary  equipment 
and  would  be  incurred  regardless  of  the 
frequency.  Reduced  monitoring  would 
represent  reduced  public  health 
protection  and  the  Agency  firmly 
believes  that  the  consumers  of  these 
small  systems  should  be  afforded  a 
comparable  level  of  public  health 
protection  as  larger  systems. 

D.  What  Disinfection  Profiling  and 
Benchmarking  Requirements  Does  the 
LTlESWTR  Contain? 

1.  What  Does  Today's  Rule  Require? 

Today's  final  rule  requires  community 
and  non-transient  non-commimity 
systems  that  use  smface  water  or 
GWUDl  and  serve  fewer  than  10,000 
persons  to  develop  a  disinfection  profile 
based  on  a  52  week  period.  Systems 
serving  between  500  and  9,999  must 
begin  profiling  and  notify  the  State  to 
this  effect  by  July  1,  2003.  Systems 
serving  fewer  than  500  must  begin 
profiling  and  notify  the  State  to  this 
effect  by  January  1,  2004.  To  conduct 
the  proffle,  systems  must: 
— Monitor  disinfectant  residual 

concentration,  water  temperature  in 

degrees  Celsius,  pH,  and  contact  time 

dtuing  peak  hourly  flow  once  a  week 

(on  the  same  calendar  day)  during  all 

months  that  the  system  is  operational; 
— Calculate  Giardia  lamblia  inactivation 

for  each  of  the  52  weeks;  and 
— ^Plot  graphically,  the  52  weekly 

inactivations. 

Results  of  the  profile  must  be  kept 
indefinitely.  EPA  is  developing 
guidance  materials  that  provide  detailed 
information  on  this  procedure.  A  State 
may  determine  that  a  system's  profile  is 
unnecessary  where  a  system  submits 
TTHM  and  HAA5  data  that: 
— ^Is  taken  during  the  month  of  warmest 

water  temperatiue  (beginning  no 

earlier  than  1998); 
— Is  taken  at  the  point  of  maximum 

residence  time;  and 
—Reports  levels  of  TTHM  and  HAA5  of 

less  than  0.064  mg/L  and  0.048  mg/L 

respectively. 

Today's  final  rule  also  requires  any 
system  which  developed  a  proffle  and 
which  decides  to  make  a  significant 
change  to  their  disinfection  practice  to 
determine  their  disinfiection  benchmark 
(the  average  microbial  inactivation 
during  the  month  with  the  lowest 
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inactivation),  consiilt  with  the  State  for 
approval,  and  provide  the  following 
information  during  consultation: 
— ^E)escription  of  the  proposed  change; 
— ^Disinfection  proffle  (and  data  used  to 

develop  proffle);  and 
— Analysis  of  how  the  proposed  change 

will  affect  the  current  levels  of 

disinfection. 
Results  of  the  disinfection  benchmark 
(including  the  raw  data  and  analysis) 
must  be  kept  indefinitely. 

2.  How  Was  This  Requirement 
Developed? 

The  disinfection  benchmarking 
requirements  provide  the  necessary  link 
between  simultaneous  compliance  with 
microbial  protection  requirements  of  the 
lESWTR  and  LTlESWTR  and 
disinfection  byproduct  requirements  of 
the  DBPR.  The  requirements  were 
established  pursuant  to  the  authority  of 
Section  1445  of  SDWA  to  ensure  that 
systems  would  not  jeopardize  microbial 
protection  when  making  changes  in 
disinfection  practices  to  comply  with 
the  DBPR. 

During  the  1997  M/DBP  FACA 
deliberations,  all  participants  agreed  to 
the  fundamental  premise  that  new 
standards  for  control  of  DBFs  ihust  not 
lead  to  significant  reductions  in  existing 
levels  of  microbial  protection.  This 
premise  is  reflected  in  the  1997  M-DBP 
Advisory  Committee  Agreement  in 
Principle  document.  The  Advisory 
Committee  reached  agreement  on  the 
use  of  a  microbial  profiling  and 
benchmarking  process,  whereby  a 
system  and  State,  working  together, 
could  assure  that  there  would  not  be  a 
significant  increase  in  microbial  risk  as 
a  result  of  modifying  disinfection 
practices  to  meet  MCLs  for  TTHM  and 
HAAS.  The  final  lESWTR  established 
the  disinfection  benchmark  procedure 
to  require  large  systems  {serving  10,000 
or  more  persons)  that  might  be 
considering  a  significant  change  to  thefr 
disinfection  practice  (defined  as  systems 
with  TTHM  or  HAAS  concentrations  at 
or  above  80  percent  of  the  respecrtive 
MCLs  (e.g.,  0.064  mg/L  TTHM  or  0.048 
mg/L  HAAS))  to.evaluate  the  impact  on 
microbial  risk.  Under  the  lESWTR,  large 
systems  whose  TTHM  and/or  HAAS 
average  levels  exceeded  the 
aforementioned  values  were  required  to 
develop  a  disinfection  profile  of 
microbial  inactivation  over  the  course  of 
a  year  by  calcidating  the  daily  level  of 
Giardia  inactivation.  Those  large 
systems  required  to  develop  a 
disinfection  profile  that  also  plan  to 
make  a  significant  change  to 
disinfection  practices  were  required  to 
develop  a  "benchmark"  of  existing 


levels  of  Giardia  microbial  protection 
and  to  consult  with  the  State  prior  to 
implementing  the  change. 

m  developing  the  dismfection 
benchmarking  requirements  of  the 
LTlESWTR,  EPA  used  the  lESWTR 
requirements  as  a  starting  point  and. 
using  significant  input  firom 
stakeholders,  modified  the  requirements 
to  significantly  reduce  biuden  yet 
maintain  a  comparable  level  of  public 
health  protection.  The  April  10,  2000 
proposal  included  several  alternatives 
for  establishing  the  microbial  profiling 
and  benchmarking  process. 

Of  the  four  TTHM  and  HAAS 
monitoring  alternatives,  the  first  was 
identical  to  the  lESWTR,  and  included 
four  quarters  of  monitoring  at  foiu- 
points  in  the  distribution  system.  The 
second  alternative  matched  DBF 
compliance  monitoring,  requiring 
systems  serving  fewer  than  500  to 
monitor  once  per  year,  and  systems 
serving  500  or  greater  to  monitor 
quarterly.  A  third  alternative  required 
only  one  sample  taken  at  the  point  of 
maximum  residence  time  for  all 
systems.  The  fourth  alternative  (which 
was  proposed)  made  TTHM  and  HAAS 
monitoring  optional.  This  alternative 
was  chosen  over  the  others,  because  it 
significantly  reduces  burden  and  the 
concern  about  "early  implementation," 
that  is,  the  need  for  systems  to  comply 
with  requirements  of  a  rule  before 
primacy  states  have  adopted  new 
conforming  regulations,  while  still 
retaining  the  ability  for  systems  and 
States  to  utilize  monitoring  data  to 
demonstrate  low  TTHM  and  HAAS 
levels,  and  therefore  avoid  profiling. 
Since  this  monitoring  is  no  longer 
required  to  determine  the  applicability 
of  systems  to  conduct  profiles,  the  final 
LTlESWTR  refers  to  this  monitoring  as 
"optional  monitoring."  The  associated 
TTHM  and  HAAS  samples  that  must  be 
conducted  under  this  optional 
monitoring,  are  described  in  section 
141.531.  Of  the  foiu-  profiling 
alternatives,  the  first  was  identical  to 
the  lESWTR,  requiring  daily  profiling 
for  a  year.  The  second  alternative  did 
not  require  profiling.  The  third 
alternative,  which  was  proposed, 
required  weekly  profiling  for  a  year.  The 
fourth  alternative  required  daily 
profiling  during  a  single  month.  The 
Agency  proposed  weekly  profiling  over 
the  coiuse  of  a  full  year  because  it 
significantly  reduces  burden  associated 
with  conducting  profiling  (as  compared 
to  the  first  alternative),  but  still  provides 
information  on  the  seasonal  variation 
associated  with  microbial  inactivation,  • 
and  develops  an  accurate  microbial 
benchmark  as  systems  moved  to  comply 
with  the  Stage  1  DBPR.  The  second  and 


fourth  profiling  alternatives  would  not 
provide  such  information.  The  Agency 
has  revised  the  proposed  option  in  one 
minor  way.  In  today's  rule: 
— Systems  serving  between  500  and 
9,999  persons  must  begin  weekly 
profiling  no  later  than  July  1,  2003, 
and  systems  serving  fewer  than  500 
persons  must  begin  weekly  profiling 
no  later  than  January  1,  2004  (the 
proposal  required  all  systems  to  begin 
profiling  no  later  than  January  7. 
2003). 

3.  What  Major  Comments  Were 
Received? 

The  Agency  received  significant 
comment  on  the  disinfection 
benchmarking  provisions  of  the 
proposed  rule.  Commenters  both 
supported  and  opposed  the  proposed 
"optional"  TTHM  and  HAAS 
monitoring.  Several  commenters  argued 
that  EPA  should  not  require  systems  or 
states  to  undertake  activities,  even 
optional  monitoring,  before  three  years 
firom  the  date  a  rule  is  promulgated 
because  it  would  result  in  early 
implementation  of  the  rule.  While  the 
Agency  agrees  that  to  the  extent 
possible,  implementation  should  be 
minimized  in  the  first  three  years  after 
the  promulgation  of  a  national  primary 
drinking  water  regulation,  as  required 
by  Section  1412(b)(10)  of  SDWA,  the 
Agency  continues  to  believe  that 
allowing  systems  to  conduct  optional 
monitoring  prior  to  three  years  after 
promulgation  is  appropriate  and 
authorized  under  section  1445  of 
SDWA. 

Several  commenters  raised  "early 
implementation"  concerns  with 
profiling  as  well,  and  suggested 
profiling  shoidd  take  place  only  after 
using  the  first  round  of  DBP  monitoring 
in  2004  as  optional  monitoring  for 
profiling  activities.  The  Agency  does 
agree,  that  to  the  extent  possible,  early 
implementation  should  be  minimized  in 
the  first  two  years  after  the 
promulgation  of  the  rule.  However,  the 
Agency  believes  that  developing  a 
microbial  profile  and  benchmark  prior 
to  compliance  monitoring  under  the 
Stage  1  DBPR  is  key  to  ensuring  that 
systems  do  not  jeopardize  existing 
microbial  protection  when  making    ■ 
changes  to  their  disinfection  practices  to 
comply  with  the  Stage  1  DBPR. 
Consequently,  today's  final  rule  requires 
systems  serving  fewer  than  500  persons 
to  begin  profiling  in  Januar}'  2004,  while 
systems  serving  greater  than  500  to 
9,999  persons  are  required  to  begin 
profiling  in  July  2003. 

Other  commenters  believed  that  the 
proposed  requirement  represented 
burden  reduction  for  small  systems  and 
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States  while  still  achieving  the  goals  of 
optional  monitoring  and  profiling  as 
developed  by  the  1997  FACA  and  EPA. 
Additionally,  commenters  noted  that 
EPA  should  provide  States  and  systems 
the  ability  to  use  more  representative 
data  if  available  (i.e.,  allowing  systems 
to  average  over  several  quarters  of  data 
similar  to  the  lESWTR  requirements). 
EPA  agrees  that  systems  and  States 
should  be  allowed  the  opportunity  to 
use  more  representative  samples,  and 
today's  final  rule  affords  States  the 
opportunity  to  allow  more 
representative  data  for  optional 
monitoring  and  profiling. 

E.  How  Does  the  Definition  of  Ground 
Water  Under  the  Direct  Influence  of 
Surface  Water  Change? 

1.  What  Does  Today's  Rulei  Require? 

Today's  final  rule  modifies  the 
definition  of  ground  water  under  the 
direct  influence  of  surface  water 
(GWUDI)  to  include  Cryptosporidium, 
as  another  pathogen  that  would  indicate 
the  presence  of  GWUDI,  for  all  PWSs. 

2.  How  Was  This  Reqiiirement 
Developed? 

Although  groimd  water  is  typically 
protected  from  microbial  contaminants 
that  are  characteristic  of  surface  water 
supplies,  some  ground  water  systems 
are  susceptible  to  microbial 
contamination  from  surface  water. 
Ground  water  that  exhibits  physical 
water  quality  indicators  that  closely 
correlate  with  nearby  surface  water  and 
which  contain  surface  water  indicator 
organisms  is  "under  the  influence,"  of 
that  surface  water.  In  order  to  protect 
customers  of  such  systems  £rom 
illnesses  resulting  from  exposure  to 
Giardia  and  other  microbial  pathogens, 
the  Agency  addressed  this  issue  during 
development  of  the  1989  SWTR.  The 
final  SWTR  requires  that  systems  with 
source  water  found  to  be  GWUDI  are 
subject  to  the  filtration  and  disinfection 
requirements  of  Section  141  subpart  H. 

During  development  of  today's  final 
rule,  the  Agency  proposed  to  modify  the 
definition  of  GWUDI  to  include 
Cryptosporidium,  as  another  pathogen 
that  would  indicate  the  presence  of 
GWUDI.  This  is  consistent  with  the 
approach  taken  by  the  Agency  in  the 
lESWTR  and  is  further  supported  by 
recently  available  data  indicating 
Cryptosporidium  occurrence  in  21 
public  water  sy^em  wells  (Hancock  et 
al.,  1998).  As  a  result,  EPA  believes  it 
appropriate  and  necessary  to  include 
Cryptosporidium  in  the  definition  of 
GWUDI  for  systems  serving  fewer  than 
10,000  persons  in  today's  rule. 


3.  What  Major  Comments  Were 
Received? 

Commenters  agreed  with  the 
appropriateness  of  modifying  the 
definition  of  GWUDI  to  include 
Cryptosporidium  for  all  PWSs.  Today's 
final  rule  reflects  the  GWUDI  definition 
as  proposed. 

F.  What  Additional  Requirements  Does 
the  LTIESWTR  Contain  for  Unfiltered 
Systems? 

1.  What  Does  Today's  Rule  Require? 

Today's  rule  modifies  the 
requirements  for  siuface  water  or 
GWUDI  systems  serving  fewer  than 
10,000  persons  that  do  not  provide 
filtration  by  including  Cryptosporidium 
in  the  watershed  control  provisions 
everywhere  Giardia  lamblia  is 
mentioned. 

2.  How  Was  This  Requirement 
Developed? 

Watershed  control  requirements  were 
initially  established  in  1989  as  part  of 
the  SWTR.  The  SWTR  contains  specific 
conditions  that  a  system  must  meet  in 
order  to  avoid  filtration.  These 
conditions  include  good  source  water 
quality  disinfection  requirements, 
periodic  on-site  inspections,  the  absence 
of  waterbome  disease  outbreaks, 
compliance  with  the  Total  Coliform 
Rule,  and  a  watershed  control  program. 
The  SWTR  requires  that  the  watershed 
control  program  must  be  maintained 
specifically  to  minimize  the  potential 
for  contamination  by  Giardia  lamblia 
cysts  and  viruses  in  the  source  water. 

During  development  of  today's  rule, 
the  Agency  proposed  that 
Cryptosporidium  should  also  be 
included  as  a  focus  in  watershed 
program  for  unfiltered  systems.  For  the 
same  public  health  reasons  explained  in 
detail  as  part  of  the  April  10,  2000 
proposal  and  outlined  earlier  regarding 
the  risks  associated  with  exposure  to 
Cryptosporidium,  the  Agency  believes  it 
is  important  that  watershed  control 
requirements  for  unfiltered  systems  be 
revised  to  include  Cryptosporidium. 
This  is  particularly  important  since 
such  systems  do  not  have  the  additional 
treatment  barrier  provided  by  filtration 
to  protect  against  possible  pass-through 
of  Cryptosporidium  into  the  distribution 
system. 

3.  What  Major  Conmients  Were 
Received? 

Commenters  agreed  with  the 
appropriateness  of  including 
Cryptosporidium  in  the  watershed 
control  program  requirements  for 
unfiltered  systems.  No  substantive 


changes  were  made  to  this  provision 
between  proposal  and  today's  final  rule. 

G.  What  Does  the  LTIESWTR  Require 
for  Finished  Water  Reservoirs 

1.  What  Does  Today's  Rule  Require? 

Today's  final  rule  requires  that  all 
finished  water  reservoirs,  holding  tanks, 
or  storage  water  facilities  for  finished 
water  at  systems  serving  fewer  than 
10,000  persons,  for  which  construction 
begins  after  March  15,  2002  must  be 
covered. 

2.  How  Was  This  Requirement 
Developed? 

Open  finished  water  reservoirs, 
holding  tanks,  and  storage  tanks  are 
utilized  by  PWSs  throu^out  the 
coimtry.  Because  these  reservoirs  are 
open  to  the  environment  and  outside 
influences,  they  can  be  subject  to  the 
reintroduction  of  contaminants  that  the 
treatment  plant  was  designed  to  remove. 
Existing  EPA  guidelines  recommend 
that  all  finished  water  reservoirs  and 
storage  tanks  be  covered  (USEPA,  1991). 
Additionally,  many  States. currently 
require  that  finished  water  storage  be 
covered,  and  the  American  Water  Works 
Association  (AWWA)  has  issued  a 
policy  statement  strongly  supporting  the 
covering  of  reservoirs  Uiat  store  potable 
water  (AWWA,  1983).  In  the  July  29, 
1994  lESWTR  proposal  (59  FR  38832), 
the  Agency  requested  comment  on 
whether  to  issue  regulations  requiring 
systems  to  cover  finished  water  storage. 
Most  commenters  supported  either 
Federal  or  State  requirements,  with 
some  suggesting  requirements  should 
only  apply  to  newly  constructed 
reservoirs.  In  the  final  lESWTR,  the 
Agency  required  systems  using  surface 
water  and  GWUDI  and  serving  10,000 
persons  or  more  to  cover  any  newly 
constructed  finished  water  reservoirs, 
holding  tanks,  or  storage  tanks.  Through 
discussions  with  stakeholders  and 
evaluations  of  available  information,  the 
Agency  is  unaware  of  any  newly 
constructed  uncovered  finished  water 
reservoirs  at  small  systems  since 
discussions  with  stakeholdws  regarding 
the  LTIESWTR  began  in  1998.  The 
Agency  is  furthermore  unaware  of  any 
future  plans  of  small  systems  to 
construct  uncovered  fiinished  water 
reservoirs.  In  fact  the  drinking  water 
industry  (regulators,  consultants,  and 
industry  groups)  have  discouraged  the 
Construction  of  new  uncovered 
reservoirs  for  many  years.  Furthermore, 
creating  a  prohibition  on  newly 
constructed  imcovered  finished  water 
reservoirs  would  not  affect  current 
unfinished  water  reservoirs  or  even  any 
system,  which,  despite  the  industry 
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standard  of  constructing  only  covered 
finished  water  reservoirs,  may  have 
already  commenced  construction  on  an 
uncovered  finished  water  reservoir 
unbeknownst  to  the  Agency  or 
stakeholders  which  provided  input  on 
the  rule.  Therefore,  in  accordance  with 
Section  1412(b)(10)  of  SDWA,  the 
Agency  has  determined  it  is  practicable 
to  require  as  part  of  today's  rule  that 
systems  serving  fewer  than  10,000 
people  provide  covers  for  all  finished 
water  reservoirs,  holding  tanks,  or 


storage  reservoirs  constructed  after 
March  15,  2002. 

3.  What  Major  Comments  Were 
Received? 

Commenters  agreed  with  the 
appropriateness  of  requiring  that  newly 
constructed  finished  water  storage  be 
covered.  Several  States  noted  that  they 
currently  require  that  all  finished  water 
reservoirs  be  covered.  No  substantive 
changes  were  made  to  this  provision 
between  proposal  and  today's  final  rule. 


H.  What  Is  the  Compliance  Schedule  for 
the  LTIESWTR? 

1.  When  Must  My  System  Comply  With 
Each  of  the  Requirements  of  the  Rule? 

Each  of  the  components  of  the  final 
LTIESWTR  has  a  specific  compliance 
date.  The  following  table  lists  each 
requirement,  along  with  the  appropriate 
Federal  Register  citation  and  the 
compliance  date: 


Rule  requirements 


Cover  new  finished  water  reservoirs  

Comply  with  updated  watershed  control 

requirements  (unfiltered  PWSs). 
Begin  Developing  Disinfection  Profile 


Complete  the  Disinfection  Profile 


Combined  Filter  Effluent  Turbidity  Limits 
Individual  Filter  Turbidity  Monitoring 


FR  citation 


§141.511  

§§141.520,  141.521  &  141.522 

§§141.530-141.536  


§§141.530-141.536 


§§141.550,      141.551,      141.552,      & 

141.553. 
§§141.560,  141.561,  141.562,  141.563, 

141.564. 


Compliance  dale 


March  15,  2002. 
January  14,  2005. 

July  1,  2003  for  systems  serving  t>etween  500  and  9,999 

persons  and  January  1 ,  2004  for  systems  serving  fewer 

than  500  persons. 
July  1,  2004  for  systems  serving  between  500  and  9.999 

persons  and  January  1 ,  2005  tor  systems  serving  fewer 

than  500  persons. 
January  11,  2005. 

January  1 1 ,  2005. 


2.  What  Major  Comments  Were 
Received? 

Many  commenters  noted  that  they 
would  not  support  requirements  that 
would  take  place  prior  to  two  years  after 
the  promulgation  of  today's  final  rule. 
Several  others  recommended  requiring 
that  no  portions  of  the  rule  should  take 
effect  until  three  years  after  the  date  of 
promulgation.  Tlie  Agency  does  agree 
that  to  the  extent  possible, 
implementation  should  be  minimized  in 
the  first  two  years  after  the 
promulgation  of  the  rule.  However, 
today's  final  rule  requires  systems 
serving  fewer  than  500  persons  to  begin 
profiling  in  January  2004,  while  systems 
serving  greater  than  500  to  9,999 
persons  are  required  to  begin  profiling 
in  July  2003.  Tliis  would  ^low  time  for 
States  to  work  with  systems,  yet  still 
provide  profiling  data  prior  to 
compliance  sampling  under  the  Stage  1 
DBPR 

/.  What  Public  Notification  and 
Consumer  Confidence  Report 
Requirements  Are  Contained  in  ihe 
LTIESWTR? 

Today's  final  rule  modifies  the  Public 
Notification  (PN)  requirements  found  in 
Appendix  A  and  B  of  subpart  Q  of  Part 
141  to  include  public  notification 
requirements  for  systems  subject  to  the 
LTIESWTR  that  are  consistent  with 
those  for  systems  subject  to  the 
lESWTR 


Today's  rule  does  not  specifically 
modify  the  Consimier  Confidence 
Report  (CCR)  Requirements  found  in 
subpart  O  of  Part  141.  However, 
consumer  confidence,  reports  must 
contain  any  violations  of  treatment 
techniques  or  requirements  of  NPDWRs 
as  specified  in  §  141.153(d)(6)  and    . 
§  141.153(f).  This  includes  any  such 
violations  of  the  LTIESWTR. 

Updated  CCR  and  PN  appendices  can 
be  foimd  on  the  Agency's  Web  site  at 
http://www/epa.gov/safewater/ 
tables.html. 

TV.  State  Implranentation 

A.  What  Special  State  Primacy 
Requirements  does  the  LTIESWTR 
Contain? 

In  addition  to  adopting  drinking  water 
regulations  at  least  as  stringent  as  the 
Federal  regulations  of  the  LTIESWTR, 
EPA  requires  that  States  adopt  certain 
additional  provisions  related  to  this 
regulation  to  have  their  program 
revision  application  approved  by  EPA. 
This  information  advises  the  regulated 
community  of  State  requirements  and 
assists  EPA  in  its  oversight  of  State 
programs. 

Under  the  final  LTIESWTR,  there  are 
several  special  primacy  requirements 
that  a  State's  application  must  include: 

— ^Description  of  how  the  State  will 
consult  with  the  system  and  approve 
modifications  to  i^sinfection 
practices; 


— ^Description  of  how  the  State  will 
approve  a  more  representative  data  set 
for  optional  monitoring  and  profiling 
under  §§  141.530-141.536. 

— ^Description  of  how  existing  rules, 
adoption  of  appropriate  rules  or  other 
authority  imder  §  142.16(i)(l)  require 
systems  to  participate  in  a 
Comprehensive  Technical  Assistance 
(CTA)  activity,  and  the  performance 
improvement  phase  of  the  Composite 
Correction  Program  (CCP); 

— Description  of  now  the  State  will 
approve  a  method  to  calculate  the  logs 
of  inactivation  for  viruses  for  a  system 
that  uses  either  chloramines,  chlorine 
dioxide,  or  ozone  for  primary 
disinfection;  and 

— ^For  alternative  filtration  technologies 
(filtration  other  than  conventional 
filtration  treatment,  direct  filtration, 
slow  sand  filtratipn  or  diatomaceous 
earth  filtration),  a  description  of  how 
the  State  will  determine  under 
§  142.16(i)(2)(iv),  that  a  PWS  may  use 
a  filtration  technology  if  the  PWS 
demonstrates  to  the  State,  using  pilot 
plant  studies  or  other  means,  that  the 
alternative  filtration  technology,  in 
combination  with  the  disinfection 
treatment  that  meets  the  requirements 
of  subpart  T  of  this  titie,  consistently 
achieves  3-log  (99.9  percent)  removal 
and/or  inactivation  of  Giardia  lamblia 
cysts  and  4-log  (99.99  percent) 
removal  and/or  inactivation  of 
viruses,  and  2-log  (99  percent) 
removal  of  Cryptosporidium  oocysts; 
and  a  description  c^  how,  for  the 
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system  that  makes  this  demonstration, 
the  State  will  set  turbidity 
performance  requirements  that  the 
system  must  meet  95  percent  of  the 
time  and  that  the  system  may  not 
exceed  at  any  time. 

B.  What  State  Recordkeeping 
Requirements  Does  the  LTlESWTR 
Contain? 

Today's  rule  includes  changes  to  the 
existing  recordkeeping  provisions  to 
implement  the  requirements  in  today's 
final  rule.  States  must  maintain  records 
of  the  following: 

(1)  Records  of  turbidity 
measurements; 

(2)  Records  of  disinfectant  residual 
measurements  and  other  parameters 
necessary  to  document  disinfection 
e£fiectiveness; 

(3)  Decisions  made  on  a  system-by- 
system  basis  and  case-by-case  l^is 
under  provisions  of  section  141,  subpart 
H  or  subpart  P  or  subpart  T; 

(4)  Records  of  systems  consulting 
with  the  State  concerning  a  significant 
modification  to  their  disinfection 
practice  (including  the  status  of  the 
consultation); 

(5)  Records  of  decisions  that  a  system 
using  alternative  filtration  technologies 
can  consistently  achieve  a  2-log  (99 
percent)  removal  of  Cryptosporidium 
oocysts,  as  well  as  the  required  levels  of 
removal  and/or  inactivatirai  of  Giardia 
and  viruses  for  systems  using  alternative 
filtration  technologies,  including  State- 
set  enforceable  tvirbidity  limits  for  each 
system.  A  copy  of  the  decision  must  be 
kept  until  the  decision  is  reversed  or 
revised  and  the  State  must  provide  a 
copy  of  the  decision  to  the  system,  and; 

(6)  Records  of  those  systems  required 
to  perform  filter  self-assessments.  CPE 
orCCP. 

C.  What  State  Reporting  Requirements 
Does  the  LTlESWTR  Contain? 

Currently  States  must  report 
information  to  EPA  under  section 
142.15  regarding  violations,  variances 
and  exemptions,  enforcement  actions 
and  general  operations  of  State  public 
water  supply  programs.  There  are  no 
additiot^  requirements  under  this  rule, 
but  States  are  required  to  report 
violations,  variances  and  exemptions, 
and  enforcement  actions  related  to  this 
rule.  { 

D.  How  Must  a  State  Obtain  Interim 
Primacy  for  the  LTlESWTR? 

To  maintain  primacy  for  the  Public 
Water  Supply  Supervision  (PWSS) 
program  and  to  be  eligible  for  interim 
primacy  enforcement  authority  for 
future  regulations.  States  must  adopt 
today's  final  rule.  A  State  must  submit 


a  request  for  approval  of  program 
revisions  that  adopt  the  revised  MCL  or 
treatment  technique  and  implement 
regiUations  within  two  years  of 
promulgation,  unless  EPA  approves  an 
extension  per  §  142.12(b).  Interim 
primacy  enforcement  authority  allows 
States  to  implement  and  enforce 
drinking  water  regulations  once  State 
regulations  are  effective  and  the  State 
has  submitted  a  complete  and  final 
primacy  revision  application.  To  obtain 
interim  primacy,  a  State  must  have 
primacy  with  respect  to  each  existing 
NPDWR.  Under  interim  primacy 
enforcement  authority.  States  are 
effectively  considered  to  have  primacy 
during  the  period  that  EPA  is  reviewing 
their  primacy  revision  application. 

V.  Economic  Analysis  (Health  Risk 
Reduction  and  Cost  Analysis) 

This  section  siunmarizes  the  Health 
Risk  Reduction  and  Cost  Analysis 
(HRRCA)  in  support  of  the  LTlESWTR 
as  required  by  sectionl412(b)(3)(C)  of 
the  1996  SDWA.  In  addition,  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  EPA  must 
estimate  the  costs  and  benefits  of  the 
LTlESWTR.  EPA  has  prepared  an 
economic  analysis  to  comply  wnth  the 
requirements  of  this  order  and  the 
SDWA  Health  Risk  Reduction  and  Cost 
Analysis  (USEPA,  2001a).  The  final 
economic  analysis  has  been  published 
on  the  Agency's  Web  site,  and  can  be 
foimd  at  http://www.epa.gov/safewater/ 
Itleswtr.  The  analysis  can  also  be  found 
in  the  docket  for  this  rulemaking. 

^A  has  estimated  the  total 
annualized  cost  for  implementing  the 
LTlESWTR  and  analyzed  the  total , 
benefits  that  result  from  the  rule.  Total  ^ 
annual  costs  for  the  rule  are  $39.5 
million,  in  1999  dollars,  using  three 
percent  discount  rate  [$44.8  million 
using  a  seven  percent  discount  rate]. 
The  cost  estimate  includes  capital  costs 
for  treatment  changes  and  start-up  and 
annual  labor  costs  for  monitoring  and 
reporting  activities.  More  detailed 
information,  including  the  basis  for 
these  estimates  and  alternate  cost 
estimates  using  different  cost  of  capital 
assiunptions  are  described  in  the 
LTlESWTR  economic  analysis  (USEPA, 
2001a).  Combining  the  value  of  illness 
and  mortalities  avoided,  the  estimate  Qf 
the  total  quantified  annual  benefits  of 
the  LTlESWTR  range  from  $18.9 
million  to  $90.9  nullion.  However,  this 
range  does  not  incorporate  many  of  the 
sources  of  uncertainty  related  to 
quantifying  benefits,  including  many 
benefits  the  Agency  was  unable  to 
evaluate.  Accordingly,  incorporating 
additional  uncertainties  woidd 
necessarily  increase  the  size  of  the 


range.  For  example,  the  number  of 
avoided  cases  of  cryptosporidiosis 
might  be  higher  or  lower  than  the 
number  reflected  in  this  range.  More 
detailed  information,  including  the 
basis  for  these  estimates,  are  described 
in  the  LTlESWTR  economic  analysis 
(USEPA,  2001a). 

A.  What  Are  the  Costs  of  the 
LTlESWTR? 

In  estimating  the  costs  of  today's  final 
rule,  the  Agency  considered  impacts  on 
PWSs  and  on  States  (including 
territories  and  EPA  implementation  in 
non-primacy  States).  The  LTlESWTR 
will  result  in  increased  costs  to  public 
water  systems  for  implementing  the 
components  of  today's  final  rule.  States 
will  also  inciu-  implementation  costs. 
EPA  estimates  that  the  annualized  cost 
of  today's  final  rule  will  be  $39.5 
million  using  a  three  percent  discoiuit 
rate  ($44.8  million  using  a  seven  percent 
discount  rate). 

Approximately  84  percent  ($33.1 
million  using  a  3  percent  discount  rate 
and  $38.2  million  using  a  7  percent 
discount  rate)  of  the  rule's  total  annual 
costs  are  imposed  on  drinking  water 
utilities.  States  incur  the  remaining  16 
percent  ($6.4  million  using  3  percent 
and  $6.6  million  using  7  percent)  of  the 
LTlESWTR's  total  annual  cost.  The 
turbidity  provisions,  which  include 
treatment  changes,  monitoring,  and 
reporting,  accoimt  for  the  largest  portion 
of  the  total  rule  costs  ($37.7  million 
using  3  percent  and  $42.7  million  using 
7  percent).  Systems  will  incur  most  of 
the  turbidity  provision  costs  and  this  is 
discussed  in  more  detail  in  the  next 
section.  The  national  estimate  of  annual 
system  costs  is  based  on  estimates  of 
system-level  costs  for  the  rule  and 
estimates  of  the  number  of  systems 
expected  to  inciu'  each  type  of  cost. 
Total  capital  costs  for  the  LTlESWTR 
(non-annualized)  is  $173.6  million. 

Turbidity  Provision  Costs— The 
turbidity  provisions  are  estimated  to 
cost  bodi  public  drinking  water  systems 
and  States  approximately  $37.7  million 
annually  using  a  three  percent  discount 
rate  ($42.7  million  using  7  percent). 
However,  the  majority  of  these  costs 
will  be  borne  by  the  systems  and  are  the 
result  of  treatment  changes  to  meet  the 
0.3  NTU  turbidity  standard  as  well  as 
the  cost  for  some  systems  to  purchase 
turbidimeters  in  order  to  meet  the 
monitoring  requirements  of  this  rule. 
The  Agency  estimates  that  2,207 
systems  will  modify  their  water 
treatment  in  response  to  this  rule 
provision  while  2,327  conventional  and 
direct  filtration  systems  will  need  to 
install  tiubidimeters.  In  addition  to  the 
capital  costs  associated  with  this  rule 
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provision  there  will  also  be  increases  in 
operation  and  maintenance  (O&M) 
costs.  These  combined  capital  and  O&M 
costs  have  an  estimated  cost  to  systems 
of  $27.1  million  annually  using  a  3 
percent  discount  rate  ($31.8  million 
using  a  7  percent  discoimt  rate).  The 
O&M  expenditures  account  for  59 
percent  of  the  $27.1  million  using  a  3 
percent  discoimt  rate  ($31.8  million 
using  a  7  percent  discount  rate)  while 
the  remaining  41  percent  represents 
annualized  capital  costs.  In  addition  to 
the  turbidity  treatment  costs,  turbidity 
monitoring  costs  apply  to  all  small 
surface  water  or  GWUDI  systems  using 
conventional  or  direct  filtration 
methods.  There  are  an  estimated  5,817 
systems  that  fall  under  this  criterion. 
"Hie  aimualized  individual  filter 
turbidity  monitoring  cost  to  PWSs  is 
approximately  $4.5  million  using  a  3 
percent  discount  rate  ($4.7  million 
using  7  percent).  In  addition  to  the 
turbidity  treatment  and  monitoring 
costs,  individual  filter  turbidity 
exceedance  reporting  is  estimated  to 
cost  systems  $0.6  million  annually 
(using  either  a  3  percent  or  7  percent 
discoimt  rate). 

The  Agency  estimated  that  the  total 
State  cost  for  the  turbidity  provision 
(monitoring  and  exceptions)  is  $6.1 
million  annually  (using  either  a  3 
percent  or  7  percent  discount  rate),  with 
start-up  and  monitoring  comprising  of 
81  percent  of  these  annual  costs  ($4.9 
million  annually  using  either  a  3 
percent  or  7  percent  discount  rate).  The 
remaining  $1.2  million  (using  either  a  3 
percent  or  7  percent  discount  rate)  in 
annual  costs  includes  the  costs  for 
States  to  review  the  individual  filter 
turbidity  exceedance  reports  and 
individual  filter  self-assessment  costs. 
Disinfection  Benchmarking  Costs — 
<  The  disinfection  benchmarking 
provision  involves  three  components: 
benchmarking,  profiling,  and  optional 
monitoring.  "The  start-up  costs  for  this 
provision  are  estimated  to  cost  systems 
$2.9  million  ($0.2  million  annualized 
using  a  three  percent  discount  rate  and 
$0.3  million  using  a  seven  percent 
discount  rate).  Disinfection 
benchmarking  and  profiling  are 
estimated  to  cost  systems  approximately 
$0.4  million  annually  using  a  3  percent 
discount  rate  ($0.5  million  using  7 
percent).  TTHM  and  HAAS  monitoring 
is  optional  and  estimated  to  cost  $0.3 
million  annually  using  a  3  p«cent 
discount  rate  ($0.4  million  using  a  7 
percent  discount  rate).  State  disinfection 
benchmarking  annualized  costs  are 
estimated  to  be  $0.4  million  using  a  3 
percent  discount  rate  ($0.5  million 
using  a  7  percent  discount  rate).  This 
estimate  includes  start-up,  compliance 


tracking/recordkeeping,  and 
consultation  costs. 

Covered  Finished  Water  Reservoir 
Provision  Costs— The  LTlESWTR 
requires  that  small  systems  cover  all 
newly  constructed  finished  water 
reservoirs,  holding  tanks,  or  other 
storage  facilities  for  finished  water. 
Total  annual  costs,  including 
annualized  capital  costs  and  one  year  of 
O&M  costs  are  expected  to  be  $0.8 
million  (using  either  a  3  percent  or  7 
percent  discount  rate)  for  this  provision. 
This  estimate  is  calculated  from  a 
projeicted  construction  rate  of  new 
reservofrs  and  unit  cost  assumptions  for 
covering  new  finished  water  reservoirs. 
Also,  the  Agency  believes  that  this  is  an 
overestimate  since  there  may  be 
additional  States  that  currently  require 
finished  water  requirement. 

Although  EPA  has  estimated  the  cost 
of  all  the  rule's  components  on  drinking 
water  systems  and  States,  there  are  some 
costs  that  the  Agency  did  not  quantify. 
These  non-quantifiable  costs  result  from 
uncertainties  surrounding  rule 
assumptions  and  from  modeling  - 
assumptions.  For  example,  EPA  did  not 
estimate  a  cost  for  systems  to  acquire 
land  if  they  needed  to  build  a  treatment 
facility  or  significantly  expand  their 
current  facility  because  the  need  for  and 
cost  of  land  is  highly  system  specific. 
Additionally,  if  the  cost  for  land  was 
prohibitive,  an  alternative  compliance 
option  may  be  available  (such  as 
connecting  to  another  source).  Once 
again,  the  Agency  has  not  quantified 
costs  for  this  scenario  due  to  the  high 
degree  of  site  specificity.  However, 
based  on  evaluations  of  Comprehensive 
Performance  Evaluations  (CPEs),  EPA 
believes  that  most  systems  possess  more 
than  adequate  property  to  construct  new 
facilities 

In  addition,  other  LTlESWTR 
provisions  may  affect  some  systems  but 
the  Agency  was  not  able  to  quantify 
these  costs.  These  non-quantified  costs 
include  those  for  systems  that  incur 
incremental  costs  increases  as  a  result  of 
including  Cryptosporidium  in  the 
definition  of  GWUDI  and  also  by 
including  Cryptosporidium  in  the 
watershed  control  requirements  for 
unfiltered  systems.  The  Agency  lacked 
data  on  the  number  of  systems 
potentially  affected  by  these  two 
provisions  and  was  therefore,  unable  to 
estimate  their  costs.  By  including 
Cryptosporidium  in  the  definition,  more 
ground  water  systems  may  be 
determined  to  be  under  the  direct 
influence  of  surface  water  resulting  in 
additional  cost  because  these  systems 
must  comply  with  the  1989  Surface 
Water  Treatment  Rule  and  today's  rule. 
EPA  also  did  not  estimate  the  costs  for 


unfiltered  systems  to  control 
Cryptosporidium  in  their  watersheds. 
These  systems  already  control  for  other 
pathogens  from  similar  sources  as 
Cryptosporidium  so  it  is  likely  that  this 
provision  will  have  a  relatively  minor 
impact. 

B.  What  Are  the  Household  Costs  of  the 
LTlESWTR? 

The  mean  aimual  cost  per  household 
is  $6.24  and  the  cost  per  household  is 
less  than  $15  for  90  percent  of  6.3 
million  households  potentially  affected 
by  today's  final  rule.  Of  the  remaining 
households,  nine  percent  will 
experience  a  range  of  annual  costs  from 
$15  to  $120  ($10/month),  while  only 
one  percent  of  households  are  estimated 
to  experience  annual  costs  exceeding 
$120. 

As  indicated  in  the  economic  analysis 
supporting  today's  final  rule,  per- 
household  costs  exceed  $240/year  for 
approximately  5,600  households  out  of 
the  6.3  million  households  potentially 
impacted  by  the  LTlESWTR  However, 
this  analysis  likely  overestimates  costs 
for  most  of  these  households,  allowing 
that  systems  might  choose  to  incur  costs 
with  up  to  28  separate  treatment 
changes  when  in  fact  it  is  likely  to  be 
more  cost-effective  to  install  a  new 
treatment  system.  (This  can  be  thought 
of  as  building  an  automobile  piece  by 
piece  from  an  auto  parts  store  compared 
to  buying  one  at  a  dealership.)  The 
aforementioned  5,600  households  are 
associated  with  the  end  of  the  cost 
distribution  where  systems  undertake 
an  unrealistically  large  number  of 
treatment  changes. 

C.  What  Are  the  Benefits  of  the 
LTlESWTR? 

The  primary  benefits  of  today's  final 
rule  come  from  reductions  in  the  risks 
of  microbial  illness  from  drinking  water. 
In  particular,  LTlESWTR  focuses  on 
reducing  the  risk  associated  with 
disinfection  resistant  pathogens,  such  as 
Cryptosporidium.  Exposure  to  other 
pathogenic  protozoa,  such  as  Giardia,  or 
other  waterbome  bacteria,  viral 
pathogens,  and  other  emerging 
pathogens  are  likely  to  be  reduced  by 
the  provisions  of  this  rule  as  well,  but 
are  not  quantified.  In  addition, 
LTlESWTR  produces  non-quantifiable 
benefits  associated  with  the  risk 
reductions  that  result  from  the 
uncovered  reservoir  provision, 
including  Cryptosporidium  in  GWUDI 
definition,  and  including 
Cryptosporidium  in  watershed 
requirements  for  unfiltered  systems. 
Non-quantifiable  benefits  also  include 
reducing  the  risks  to  sensitive 
subpopulations  and  the  likelihood  of 
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incurring  costs  associated  vrith 
outbreaks.  I 

1.  Quantifiable  Health  Benefits 

The  quantified  benefits  from  this  rule 
are  based  solely  on  the  reductions  in  the 
risk  of  cryptosporidiosis  that  result  from 
the  turbidity  provision.  As  a  result  of 
data  limitation,  this  analysis  only 
addresses  endemic  illness  and  not 
illness  that  results  from  epidemic 
disease  outbreaks.  Cryptosporidiosis  is 
an  infection  caused  by  Cryptosporidium 
which  is  an  acute,  self-limiting  illness 
lasting  7  to  14  days,  with  symptoms  that 
include  diarrhea,  abdominal  cramping, 
nausea,  vomiting  and  fever  (Juranek, 
1995).  The  monetized  value  of  an 
avoided  case  of  cryptosporidiosis  is 
estimated  to  range  from  $796  to  $1,411 
per  case  based  on  a  cost-of-illness 
methodology  (Harrington  et  al.,  1985; 
USEPA  2001a).  The  high  end  of  the 
range  includes  losses  for  medical  costs, 
work  time,  productivity,  and  leisure 
time.  However,  the  low  end  of  the  range 
only  values  medical  costs  and  work 
time.  The  medical  costs  may  be 
overestimated  as  they  are  assumed  to  be 
the  same  as  medical  costs  for  a  case  of 
Giardiasis  which  has  a  significantly 
longer  duration.  However,  the  Agency 
believes  it  is  appropriate  not  to  prorate 
medical  costs  for  the  shorter  duration  of 
Cryptosporidiosis  because  (1)  available 
data  suggests  that  the  median  length  of 
hospital  stays  is  essentially  the  same  for 
Cryptosporidiosis  compared  to 
Giardiasis;  (2)  the  Harrington  et  al. 
study  was  conducted  in  the  mid-1980's, 
and  consequently,  the  higher  direct 
medical  costs  associated  with  treating 
individuals  with  HTV/AIDS,  who  are 
more  severely  impacted  by 
Cryptosporidiosis,  was  not  included; 
and  (3)  Cryptosporidiosis  has  no  known 
medical  treatment  and  available  data 
indicates  that  the  range  of  the  length  of 
hospital  stays  for  immunocompromised 
individuals  is  larger  for  cases  of 
Cryptosporidiosis  compared  to 
Giardiasis.  The  Agency  also  recognizes 
however,  that  many  individuals  with 
Cryptosporidiosis  do  not  seek  medical 
treatment  and  thus  have  little  or  no 
associated  medical  cost,  and  that  the 
percentage  of  such  cases  may  be  higher 
for  Cryptosporidiosis  than  Giardiasis 
given  its  shortw  duration. 

The  benefits  of  the  turbidity 
provisions  of  LTlESWTR  come  from 
improvements  in  filtration  performance 
at  water  systems.  The  benefits  analysis 
accounts  for  some  of  the  variability  and 
uncotainty  in  the  analysis  by  estimating 
benefits  under  two  different  current 
treatment  and  three  improved  removal 
assumptions.  In  addition,  EPA  used 
Monte  Carlo  simulations  to  derive  a 


distribution  of  estimates  to  address 
imcertainty. 

In  order  to  quantify  the  benefits  of 
this  rule,  the  Agency  estimated  changes 
in  the  incidence  of  cryptosporidiosis 
that  would  result  from  the  rule.  The 
analysis  included  estimating  the 
baseline  (pre-LTlESWTR)  level  of 
exposure  and  risk  from 
Cryptosporidium  in  drinking  water  and 
the  reductions  in  such  exposing  and 
risk  residting  from  the  turbidity 
provisions  of  the  LTlESWTR.  Baseline 
levels  of  Cryptosporidium  in  finished 
water  were  estimated  by  assuming 
national  source  water  occurrence 
distribution  (based  on  data  by 
LeChevallier  and  Norton,  1995)  and  a 
national  distribution  of 
Cryptosporidium  removal  by  treatment. 

In  the  LTlESWTR  economic  analysis, 
the  following  two  assiunptions  were 
made  regarding  the  ciurent 
Cryptosporidium  oocyst  removal     * 
performance  to  estimate  finished  water 
Cryptosporidium  concentrations.  First, 
based  on  treatment  removal  efficiency 
data  presented  in  the  proposal,  EPA 
assumed  a  national  distribution  of 
physical  removal  efficiencies  with  a 
mean  of  2.0  logs  and  a  standard 
deviation  of  0.63  logs.  Because  the 
finished  water  concentrations  of  oocysts 
represent  the  baseline  against  which 
improved  removal  frtim  the  LTlESWTR 
is  compared,  variations  in  the  log 
removal  assumption  could  have 
considerable  impact  on  the  risk 
assessment.  Second,  to  evaluate  the 
impact  of  the  removal  assiunptions  on 
the  baseline  and  resulting 
improvements,  an  alternative  mean  log 
removal/inactivation  assumption  of  2.5 
logs  and  a  standard  deviation  of  0.63 
logs  were  also  used  to  calculate  finished 
water  concentrations  of 
Cryptosporidium. 

For  each  of  the  two  baseline 
assumptions,  EPA  assumed  that  a 
certain  number  of  plants  would  show 
low,  mid,  or  high  improved  removal  as 
a  result  of  the  turbidity  provisions.  The 
amount  of  improved  removal  depends 
upon  fectors  such  as  water  matrix 
conditions,  filtered  water  turbidity 
effluent  levels,  and  coagidant  treatment 
Conditions.  The  low,  mid,  and  high 
improved  removals  were  derived  bom 
Patania  et  al.,  (1995).  This  study 
demonstrated  that  an  incremental 
decrease  in  turbidity  from  0.3  I4TU  to 
0.1  NTU  (or  a  0.2  NTU  reduction 
overall)  residted  in  increased  oocyst 
removals  of  up  to  one-log.  The  Agency 
used  this  data  to  construct  low,  mid. 
and  high  removal  assumptions  that 
would  capture  uncertainty  associated 
with  improved  removal.  The  Agency 
also  utilized  different  low,  mid,  and 


high  removal  assumptions  for  distinct 
categories  of  ciurent  turbidity 
performance  (<.2NTU,  0.2-0.3  NTU, 
0.3-0.4  NTU,  and  >  0.4  NTU).  For 
instance,  systems  currently  operating  at 
greater  than  0.4  NTU  would  need  to 
target  0.2  NTU  to  ensure  compliance 
with  the  0.3  NTU  limit  and  EPA 
accordingly  assumed  a  low  improved 
removal  of  0.5-log,  a  mid  improved 
removal  of  0.75-log  and  a  high  improved 
removal  of  0.9-log.  However,  systems 
currently  operating  between  0.2  NTU 
and  0.3  NTU  were  only  expected  to 
minimally  improve  turbidity 
performance  and  would  therefore  only 
expect  improved  log  removals  of  0.15, 
0.25,  and  0.3  (low,  mid,  and  high).  As 
a  result,  the  economic  analysis 
considers  various  baseline  and  with-rule 
scenarios  to  develop  a  range  of  endemic 
health  damages  avoided.  Additional 
information  is  found  in  the  Benefits 
chapter  of  the  Economic  Analysis 
supporting  today's  final  rule. 

Tne  finished  water  Cryptosporidium 
distributions  that  would  result  from 
additional  log  removal  with  the 
turbidity  provisions  were  derived 
assimiing  that  additional  log  removal 
was  dependent  on  current  removal,  i.e., 
that  systems  ciurently  operating  at  the 
highest  filtered  water  turbidity  levels 
would  show  the  largest  improvements 
or  high  improved  removal  assiunption. 
For  example,  plants  now  failing  to  meet 
a  0.4  NTU  limit  would  show  greater 
removal  improvements  than  plants  now 
meetiiu  a  0.3  NTU  limit. 

In  addition  to  assiuning  the  more 
conservative  baseline  and  removal 
assumptions,  the  lower-end  of  the 
LTlESWTR's  benefit  estimate  does  not 
include  valuations  for  leisure  time, 
productivity  losses  (returning  to  work 
but  still  experiencing  symptoms),  and 
other  loss  categories  that  the  authors 
discuss  but  do  not  quantify  (e.g.,  "high 
valued"  leisure).  The  authors 
(Harrington  et  al.)  were  highly  confident 
in  the  estimates  for  direct  medical 
expenditures  and  work  losses  which 
comprise  the  lower  benefit  estimate;  and 
less  confident  in  the  values  for  leisure 
time  losses  and  productivity  losses 
which  are  included  in  the  upper  benefit 
estimate  only.  The  decreased  level  of 
confidence  was  based  on  the  data  and 
methods  used  to  estimate  only  these 
losses.  The  authors  also  conclude  that: 
*****  nonetheless,  the  loss  categories 
in  this  group-[productivity,  leisure 
time,  etc.]  are  unquestionably  present 
and  therefore,  raise  losses  above  those 
reported  in  [the  lower-end  benefit 
estimate]".  The  Agency  believes  that 
these  categories  have  positive  value  as 
stated  in  Harrington  et  al.  consequently 
the  lower-end  estimate  for  the 
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LTlESWTR  xmderstates  the  true  value 
of  these  loss  categories. 

The  Agency  further  notes  that  the 
medical  expense  component  of  the 
valuation  may  be  overstated  because  it 
is  not  prorated  for  the  shorter  diu-ation 
of  Cryptosporidiosis  relative  to 
Giardiasis  (mean  dilation  of  11.5  v.  41.6 
days).  The  Agency  believes  this  is 
appropriate  however,  because  (1) 
available  data  suggests  that  the  median 
length  of  hospital  stays  is  essentially  the 
same  for  Cryptosporidiosis  compared  to 
Giardiasis;  (2)  the  Harrington  et  al. 
study  was  conducted  in  the  mid-1980's, 
and  consequently,  the  higher  direct 
medical  costs  associated  with  treating 
individuals  with  HIV/ AIDS,  who  are 
more  severely  impacted  by 
Cryptosporidiosis,  was  not  included; 
and  (3)  Cryptosporidiosis  has  no  known 
medical  treatment  and  available  data 
indicates  that  the  range  of  the  length  of 
hospital  stays  for  immimocompromised 
individuals  is  larger  for  cases  of 
Cryptosporidiosis  compared  to 
Giardiasis.  The  Agency  also  recognizes 
however,  that  many  individuals  with 
Cryptosporidiosis  do  not  seek  medical 
treatment  and  thus  have  little  or  no 
associated  medical  cost,  and  that  the 
percentage  of  such  cases  may  be  higher 
for  Cryptosporidiosis  than  Giardiasis 
given  its  shorter  duration. 

Table  V.l  indicates  estimated  annual 
quantified  benefits  associated  with 
implementing  the  LTlESWTR.  The 
benefits  analysis  examines  only  the 
endemic  health  damages  avoided  based 
on  the  LTlESWTR  for  each  of  the 
turbidity  provision  scenarios  discussed 
previously.  For  each  of  these  scenarios, 
EPA  calculated  the  mean  of  the 
distribution  of  the  number  of  illnesses 
avoided.  The  10th  and  90th  percentiles 
imply  that  there  is  a  10  percent  chance 
that  the  estimated  value  coidd  be  lower 


than  the  10th  percentile  and  there  is  a 
10  percent  chance  that  the  estimated 
value  could  be  higher  than  the  90th 
percentile.  The  modeling  assumptions 
used  to  obtain  the  distribution  of  illness 
and  mortality  avoided  for  each  baseline 
and  the  removal  scenarios  considers 
both  variability  and  uncertainty. 
Specifically,  the  Agency  used  a  2- 
dimensional  Monte  Carlo  simulation  to 
include  both  uncertainty  and  variability 
inputs.  The  components  that  EPA 
considered  imcertain  include  the 
probability  of  illness  given  an  infection, 
the  variability  of  Cryptosporidium  to 
cause  either  an  infection  or  illness,  and 
the  infectivity  dose-response  factor.  The 
variability  components  include: 
Cryptosporidium  occurrence  in  the 
finished  water,  individual  daily 
drinking  water  consumption,  and  the 
number  of  days  per  year  of  exposure. 

In  the  2-dimensional  simulation 
structure,  a  set  of  values  for  the 
uncertainty  parameters  is  chosen  from 
their  respective  distributions.  This  set  of 
values  is  then  "frozen"  and  a  specified 
niunber  of  iterations  are  run  where 
different  values  are  chosen  for  the 
variability  factors.  This  process  is 
repeated  for  some  specified  number  of 
sets  of  uncertainty  parameters.  For  this 
analysis,  250  sets  of  imcertainty 
parameters  were  used,  with  1 ,000 
variability  iterations  performed  on  each 
of  the  250  uncertainty  sets. 

This  modeling  exercise  provides  the 
Agency  with  250  sets  of  statistics  for 
individual  annual  risk  of  illness  (e.g., 
mean,  standard  deviation)  that  each 
reflect  different  possible  combinations 
of  uncertainty  factors.  The  250  estimates 
for  each  set  of  statistics  (i.e.,  mean, 
confidence  intervals)  were  then  used  to 
compute  an  overall  population  average 
annual  risk  of  illness. 

Next,  the  Agency  estimates  cases  of 
illness  and  mortality  from  the  average 


aimual  risk  of  illness  estimates.  In  order 
to  do  this,  the  average  annual 
probability  of  illness  is  multiplied  by 
the  number  of  exposed  individuals.  In  a 
separate  Monte  Carlo  simulation  for  this 
calculation,  the  average  annual 
probability  of  illness  is  treated  as  an 
imcertainty  variable.  As  a  result,  the 
Agency  has  mean  estimates  with 
confidence  intervals  for  various  baseline 
and  post  LTlESWTR  assumptions 
regarding  Cryptosporidium  removal 
from  source  water.  The  90th  percentile 
confidence  bounds  on  the  expected 
values  largely  reflect  the  following 
uncertainty  variables:  the  probability  of 
illness  given  infection,  the  variability  of 
Cryptosporidium  to  cause  either  an 
infection  or  illness,  and  the  infectivity 
dose-response  factor. 

The  Agency  has  done  its  best  to 
represent  a  reasonable  range  of 
quantifiable  uncertainty  using  standard 
modeling  techniques.  However,  the 
-  Agency  recognizes  that  additional 
sources  of  uncertainty  exist  which  could 
not  be  quantified.  To  the  extent  that 
these  are  significant,  the  true  range  of 
uncertainty  may  be  greater  than  that 
reflected  in  the  quantified  analysis. 

EPA  has  evaluated  drinking  water 
consumption  data  from  USDA's  1994- 
1996  Continuing  Survey  of  Food  Intakes  ' 
by  Individuals  (CSHI)  Study.  EPA's 
analysis  of  the  CSFII  Study  using  the 
"all  sources,  consumer  only" 
information  resulted  in  a  daily  water 
ingestion  lognormally  distributed  with  a 
mean  of  1.2  liters  per  person  per  day 
(USEPA,  2000J).  Results  of  alternative   • 
model  calculations  based  on  USDA 
consumption  data  for  "community 
water  supplies,  all  respondents"  (mean 
of  0.93  liters  per  person  per  day)  are 
presented  in  the  appendix  to  the 
economic  analysis  as  a  lower  bound 
estimate. 


Table  V.l. —Quantified  Benefits  From  Illnesses  and  Mortalities  Avoided  Annually  From  Turbidity 

Provisions 

[SMiliionsj* 


Daily  drinking  water  ingestion  and  taseline  Cryptosporidium  log-removal  assumptions,  SMiMioos.  1999 

,  Quantified  benefits 

2.0  log 

2.5  log 

Low 

Mild 

High 

Low 

Mid 

High 

Mean  Benefit  from  Avoided  Ill- 
nesses   

$23.9-$42.4 
11.4-20.3 
50.1-88.8 

23.7 
11.3 
49.6. 

$31.fr-$56.0 

15.2-27.0 

58.8-104.2 

31.3 
15.0 
58.2 

$32.9-$58.3 

14.1-24.9 

56.5-100.2 

32.5 
13.9 
55.9 

$9.5-$16.8 

2.2-3.9 

26.6^7.2 

9.4 

2.2 

26.3 

$11.2-$19.8 

2.8-5.0 

27.6-48.9 

11.1 

2.8 

27.3 

$12.7-$22.6 

10tti  Percentile 

4.2-7.5 

90tti  Percentile 

33.6-595 

Mean  Benefits  from  Avoided  Mor- 
talities   

12.6 

10th  Percentile 

4.2 

90th  Percentile 

33.2 

Total  Mean  Quantified  Bene- 
fits   

47.6-66.1 

62.9-87.3 

65.4-90.9 

18.9-26.2 

22.2-30.9 

25.4-35.2 

'Totals  may  not  equal  due  to  rounding. 
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-    According  to  the  economic  analysis 
performed  for  the  LTlESWTR  published 
today,  the  rule  is  estimated  to  reduce 
the  mean  annual  number  of  illnesses 
caused  by  Cryptosporidium  in  water 
systems  with  improved  filtration 
performance  by  12,000  to  41.000  cases 
per  year  depending  upon  which  of  the 
six  baseline  and  improved 
Cryptosporidium  removal  assumptions 
was  used,  and  assuming  the  1.2  liter 
drinking  water  consiimption 
distribution.  Based  on  these  values,  the 
mean  estimated  annual  benefits  of 
reducing  the  illnesses  ranges  from  $9.5 
million  to  $58.3  million  per  year.  The 
economic  analysis  also  indicated  that 
the  rule  could  result  in  a  mean 
reduction  of  1  to  5  fatalities  each  year. 


depending  upon  the  varied  baseline  and 
improved  removal  assumptions.  Using  a 
mean  value  of  $6.3  million  per 
statistical  life  saved,  reducing  these 
fatalities  could  produce  benefits  in  the 
range  of  $9.4  million  to  $32.5  million. 
Combining  the  value  of  illness  and 
mortalities  avoided,  the  estimate  of  the 
total  quantified  annual  benefits  of  the 
LTlESWTR  range  from  $18.9  million  to 
$90.9  million.  However,  this  range  does 
not  incorporate  many  of  the  sources  of 
uncertainty  related  to  quantifying 
benefits,  including  many  benefits  the 
Agency  was  unable  to  evaluate. 
Accordingly,  incorporating  additional 
uncertainties  would  necessarily  increase 
the  size  of  the  range. 

New  occurrence  data  and  infectivity 
data  is  ciurently  being  evaluated  by  the 


Agency  in  the  context  of  the  Long  Term 
2  Enhanced  Siuface  Water  Treatment 
Rule  (hT2ESWTR).  The  analysis  is 
ourently  ongoing  and  peer  review  has 
not  been  completed.  EPA  conducted  a 
sensitivity  analysis  in  the  economic 
analysis  supporting  today's  final  rule  to 
predict  the  effect  that  new  data  may 
have  on  the  benefits  presented  earlier. 
Table  V.2  provides  a  summary  of  this 
sensitivity  analysis  and  depicts  the 
cumulative  change  to  the  benefits  range 
that  each  of  the  four  new  changes  (new 
occurrence  data,  new  infectivity  data, 
new  morbidity  data,  and  new  viability 
data)  covld  have  on  benefits.  The 
economic  analysis  includes  a  more 
detailed  analysis  using  this  data. 


Table  V.2.— Summary  of  Results  of  Sensitivity  Analysis  To  Predict  Effects  of  New  Data  and  Information 

ON  Range  of  Benefits 


Cttange 

Benefits  Range 


Current  EA 


No  Changes 
$18.9-$90.9 


New  occurence  data 


Occurrence  changes 
from  4.7  oocyst/L 
to  1.06  oocyst/L. 

$5.4-$25.2  


New  infectivity  data 


Rate  of  infection  from 
.00424  to  .02317. 

$17.3^74.4  


I4ew  moft)idity  data 


Mort)idity  changes 
from  0.39  to  0.5. 

$22.5-$88.0 


New  viat>ility  data 


Vlat)ility  cftanges  from 
16.4  percent  to 
55.2  percent. 

$51.2-$195.8 


2.  Non-Quantified  Health  and  Non- 
Health  Related  Benefits 

The  quantified  benefits  from  filter 
performance  improvements  do  not  fully 
captiue  all  the  benefits  of  the  turbidity 
provision.  Even  the  upper  boimd 
estimates,  which  are  based  on  a  cost-of- 
iUness  (COI)  methodology  (expanded  to 
incorporate  lost  leisure  time  and  lost 
productivity  while  working),  may  not 
fully  capture  the  willingness-to-pay  to 
avoid  a  case  of  Cryptosporidiosis.  In 
addition,  the  Harrington,  et  al.  study 
was  conducted  in  the  mid-1 980's  in  a 
rural  community  and  may  not  be  fully 
representative  of  the  cxurent  national 
population  including  individuals  with 
HIV/ AIDS  and  chemotherapy  patients 
that  are  more  severely  impacted  by 
Qyptosporidiosis.  If  this  population 
was  more  accurately  represented,  it  may 
be  that  the  average  per-case  valuation 
would  be  higher  than  the  range 
presented  in  this  analysis.  Further,  the 
turbidity  provisions  are  also  expected  to 
decrease  die  risk  of  waterbome  disease 
outbreaks.  However,  the  quantified  ■ 
benefits  reflect  only  the  reduction  in 
endemic  Cryptosporidiosis  and  not  any 
outbreak-related  illness  or  mortalities. 

Other  disinfection  resistant  pathogens 
may  also  be  removed  more  efficiently 
due  to  implementation  of  the 
LTlESWTR.  Exposure  to  other 
pathogenic  protozoa,  such  as  Giardia,  or 
other  waterbome  bacterial  or  viral 


pathogens  are  likely  to  be  reduced  by 
the  provisions  of  this  rule  as  well. 

In  addition  to  preventing  illnesses, 
this  rule  is  expected  to  have  other  non- 
health  related  benefits.  During  an 
outbreak,  local  governments  and  water 
systems  must  issue  warnings  and  alerts 
and  may  need  to  provide  an  alternative 
source  of  water.  Systems  also  face 
negative  publicity  and  possibly  legal 
costs.  Businesses  have  to  supply  their 
customers  and  employees  with 
alternative  sources  of  water  and  some, 
especially  restaurants,  may  even  have  to 
temporarily  close.  Households  also  have 
to  boil  their  water,  piuchase  water,  or 
obtain  water  from  another  source.  A 
study  of  a  Giardia  outbreak  in  Luzerne 
County,  Pennsylvania  showed  that  these 
non-health  related  outbreak  costs  can  be 
quite  significant  (Harrington  et  al., 
1985).  This  outbreak  resulted  in  an 
estimated  loss  to  individuals  of  $31 
million  to  $92  million.  Additional 
losses  were  also  calculated  for 
restaurants  and  bars  ($2  million  to  $7 
million),  government  agencies  ($0.4 
million)  and  the  water  supply  utility  ($3 
million). 

The  remaining  rule  provisions 
(disinfection  benchmarking,  covered 
finished  water  reservoirs,  inclusion  of 
Cryptosporidium  in  the  GWUDI 
definition,  and  inclusion  of 
Cryptosporidium  in  watershed  control 
requirements  for  unfiltered  systems] 
provide  additional  benefits.  However, 


EPA  is  only  able  to  discuss  the  benefits 
of  these  rule  provisions  qualitatively 
because  of  data  limitations.  The 
disinfection  benchmark  provision  will 
ensine  that  adequate  microbial 
protection  is  in  place  if  a  system  must 
make  changes  to  its  disinfection 
practices  as  a  result  of  the  Stage  1  DBP 
rule.  Covering  finished  water  reservoirs 
will  protect  the  finished  water  from 
becoming  re-contaminated  from  such 
things  as  animal  or  bird  droppings, 
siuface  water  runoff,  and  algae.  If 
Cryptosporidium  is  found  in  ground 
water  supplies,  they  will  be  required  to 
change  treatment  practice  to  prevent 
illness.  Finally,  by  requiring 
Cryptosporidium  control  in  watersheds 
of  unfiltered  systems,  this  will  minimize 
the  potential  for  illness  and  may  also 
lower  the  overall  costs  of  drinking  water 
treatment. 

D.  What  Are  the  Incremental  Costs  and 
Benefits? 

EPA  evaluated  the  incremental  or 
marginal  costs  of  today's  final  rule 
turbidity  provision  by  analyzing  various 
turbidity  limits,  0.3  NTU,  0.2  NTU,  and 
0.1  NTU.  For  each  turbidity  limit,  EPA 
developed  assumptions  about  which 
process  changes  systems  might 
implement  to  meet  the  turbidity  level 
and  how  many  systems  would  adopt 
each  change.  The  comparison  of  total 
compliance  cost  estimates  shows  that 
costs  are  expected  to  increase 
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significantly  across  other  turbidity 
limits  considered  by  the  Agency.  The 
total  cost  of  a  0.2  NTU  limit  is  346 
percent  higher  than  the  final  rule  limit 
of  0.3  NTU,  and  a  0.1  NTU  limit  would 
be  1,192  percent  higher. 

E.  Are  There  Benefits  From  the 
Reduction  of  Co-Occurring 
Contaminants? 

If  a  system  chooses  to  install 
treatment,  it  may  choose  a  technology 
that  would  also  address  other  drinking 
water  contaminants.  For  example,  some 
membrane  technologies  installed  to 
remove  bacteria  or  viruses  can  reduce  or 
eliminate  many  other  drinking  water 
contaminants  including  arsenic. 

The  technologies  used  to  reduce 
individual  filter  tiubidities  have  the 
potential  to  reduce  concentrations  of 
other  pollutants  as  well.  Reductions  in 
tiubidity  that  result  from  today's 
proposed  rule  are  aimed  at  reducing 
Cryptosporidium  by  physical  removal. 
However,  health  risks  from  Giardia 
lamblia  and  emerging  disinfection 
resistant  pathogens,  such  as 
microsporidia,  Toxoplasma,  and 
Cyclospora,  are  also  likely  to  be  reduced 
as  a  result  of  improvements  in  tiubidity 
removal.  The  frequency  and  extent  that 
LTlESWTR  would  reduce  risk  from 
other  contaminants  has  not  been 
quantitatively  evaluated  because  of  the 


Agency's  lack  of  data  on  the  removal 
efficiencies  of  various  technologies  for 
emerging  pathogens  and  the  lack  of  co- 
occurrence data  for  microbial  pathogens 
and  other  contaminants  from  drinking 
water  systems. 

F.  Is  There  Increased  Risk  From  Other 
Contaminants? 

It  is  unlikely  that  LTlESWTR  will 
result  in  any  increased  risk  from  other 
contaminants.  Improvements  in  plant 
turbidity  performance  will  not  result  in 
any  increases  in  risk.  In  fact  the 
disinfection  benchmarking  component 
of  today's  final  LTlESWTR  will  provide 
information  to  systems  so  they  can 
minimize  the  increased  risk  from 
microbial  contaminants  as  they  take 
steps  to  address  risks  associated  with 
DBPs  under  the  Stage  1  DBPR. 

G.  What  Are  the  Uncertainties  in  the 
Risk.  Benefit  and  Cost  Estimates  for  the 
LTlESWTR? 

EPA  has  included  in  the  economic 
analysis,  a  detailed  discussion  of  the 
possible  sources  of  uncertainty  in  risk, 
benefit  and  cost  estimates.  Some  sources 
of  possible  uncertainty  associated  with 
calculation  of  risk  and  benefits  include 
occurrence  of  Cryptosporidium  oocysts 
in  source  waters  and  finished  waters, 
reduction  of  Cryptosporidium  oocysts 
due  to  improved  treatment,  viability  and 


infectivity  of  Cryptosporidium  oocysts, 
characterization  of  risk,  and  willingness 
to  reduce  risk  and  avoid  costs. 
Uncertainty  associated  with  costs 
includes  assumptions  with  respect  to 
treatment  a  system  might  choose  to 
employ  to  comply  with  the  rule, 
assumption!;  about  costs  of  labor, 
maintenance,  and  capital,  and  the 
number  of  systems  expected  to 
undertake  certain  activities.  The  Agency 
believes  that  the  risks,  benefits,  and 
costs  have  been  accurately  portrayed. 
Discussions  and  analyses  of  risks, 
benefits,  and  costs  in  the  economic 
analysis  indicate  where  uncertainty  may 
be  introduced  and  to  the  extent 
possible,  the  effect  uncertainty  may 
have  on  analysis  (USEPA.  2001a). 

H.  What  Is  the  Benefit/Cost 
DeterminaUon  for  the  LTlESWTR? 

The  Agency  has  determined  that  the 
benefits  of  the  LTlESWTR  justify  the 
costs.  As  shown  in  Table  V.3,  the 
quantified  net  benefits  of  this  rule  based 
on  the  Agency's  estimate  range  from 
$20.6  million  to  $51.4  million  usirig  the 
3  percent  discount  rate  ($25.9  million  to 
$46.1  million  at  the  7  percent  discount 
rate).  Additionally,  EPA  believes  that 
quantified  net  benefits  would  be  larger 
if  both  unquantified  benefits  and  costs 
were  able  to  be  monetized. 


TABLE  V.3.— ANNUALIZED  NET  BENEFITS  OF  THE  LT1ESWTR,  MILLIONS.  1999  DOLLARS 


Benefit  range 

Costs  using  a  3 
percent  dis- 
count rate 

Costs  using  a  7 
percent  dis- 
count rate 

Net  benefits  (3 
percent) 

Net  beneMs  (7 
percent) 

Estimate  of  Benefits 

$18.9-$90.9 

$39.5 

$44.8 

$-20.6-$51.4 

$-25.9-$461 

VI.  Other  Requirements 

A.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nmnber  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

The  RFA  provides  defatdt  definitions 
for  each  type  of  small  entity.  It  also 
authorizes  an  agency  to  use  alternative 
definitions  for  each  category  of  small 
entity,  "which  are  appropriate  to  the 
activities  of  the  agency"  after  proposing 


the  alternative  definition(s)  in  the 
Federal  Register  and  taking  comment.  5 
U.S.C.  601(3>-(5).  In  addition  to  the 
above,  to  establish  an  alternative  small 
business  definition,  agencies  must 
consult  with  SBA's  Chief  Counsel  for 
Advocacy. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities.  EPA 
considered  small  entities  to  be  PWSs 
serving  fewer  than  10,000  persons.  This 
is  the  cut-off  level  specified  by  Congress 
in  the  1996  Amendments  to  the  SDWA 
for  small  system  flexibility  provisions. 
In  accordance  with  the  RFA 
requirements,  EPA  proposed  using  this 
alternative  definition  in  the  Federal 
Register  (63  FR  7620,  February  13, 
1998),  requested  comment,  consulted 
with  the  Small  Business  Administration 
(SBA),  and  expressed  its  intention  to 
use  the  alternative  definition  for  all 
future  drinking  water  regulations  in  the 
Consumer  Confidence  Reports 


regulation  (63  FR  44511.  August  19, 
1998).  As  stated  in  that  final  rule,  the 
alternative  definition  would  be  applied 
to  this  regulation  as  well. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities.  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  niunber  of  small  entities. 

In  accordance  with  section  603  of  the 
RFA,  EPA  convened  a  Small  Business 
Advocacy  Review  (SBAR)  Panel  to 
obtain  advice  and  recommendations 
bom  representatives  of  small  entities 
that  would  potentially  be  regulated  by 
the  nde  in  accordance  with  section 
609(b)  of  the  RFA.  A  detailed  discussion 
of  the  Panel's  advice  and 
recommendations  is  foimd  in  the  Panel 
Report  found  in  the  docket  for  today's 
final  rule  (USEPA.  1998k).  The  Panel 
recommendations  emphasized  the  need 
to  provide  small  systems  flexibility.  The 
Agency  has  structured  today's  final 
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LTlESWTR  with  an  emphasis  on 
providing  flexibility  and  reducing 
burden  for  small  systems.  For  example, 
the  Agency  originally  contemplated 
requiring  four  quarters  of  TTHM  and 
HAAS  monitoring  and  disinfection 
profiling  based  on  daily  measurements. 
Today's  final  rule  requires  profiling 
based  on  weekly  measurements  and 
allows  systems  the  option  of  using  one 
quarter  of  TTHM  and  HAAS  monitoring 
to  opt-out  of  profiling.  Today's  rule  also 
provides  systems  with  two  or  fewer 
filters  the  flexibility  to  monitor 
combined  filter  effluent  in  lieu  of 
individual  filter  turbidity  monitoring, 
effectively  allowing  these  systems  to 
reduce  their  recordkeeping  burden.  A 
complete  siuunary  of  the  Panel's 
recommendations  is  presented  in  the 
proposal  (6S  FR  19046, 19127-19130). 

While  EPA  could  have  certified  the 
proposed  rule  based  on  the  proposed 
rule  requirements,  the  Agency  originally 
developed  an  IRFA  (see  6S  FR  19046, 
19126-19127)  and  convened  an  SBAR 
Panel  because  several  of  the  additional 
alternatives  EPA  was  requesting 
comment  on  would  have  resulted  in 
substantial  costs  for  small  systems 
thereby  preventing  the  Agency  from 
certifying.  While  EPA  included  these 
additional  alternatives  in  the  proposal 
and  estimated  costs  in  the  economic 
analysis  for  the  proposal,  the  Agency  re- 
evaluated the  economic  effects  on  small 
entities  after  publication  of  the  April  10, 
2000  LTlESWTR  proposal  using  the 
rule  requirements  of  today's  final  rule 
and  was  able  to  certify  that  today's  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

EPA's  analysis  showed  that  of  the 
approximately  1 1 ,000  small  entities 
potentially  affected  by  the  LTlESWTR, 
over  S,000  are  expected  to  incur  average 
annualized  costs  of  less  than  $70  dollars 
(0.003  percent  of  average  annual 
reveiiue)  while  slightly  more  than  3,000 
are  expected  to  incur  average 
annualized  costs  of  less  than  $850 
dollars  (0.03  percent  of  average  annual 
revenue).  Of  the  remaining  systems, 
approximately  SOO  systems  are  expected 
to  incur  average  annualized  costs  of 
approximately  $2,S00  dollars  (0.1 
percent  of  average  annual  revenue], 
approximately  2,000  systems  are 
expected  to  incur  average  annualized 
costs  of  approximately  $13,000  dollars 
(0.6  percent  of  average  aimual  revenue). 
Less  than  100  systems  are  expected  to 
incur  average  aimualized  costs  of 
approximately  $1S,700  dollars  (0.7 
percent  of  average  annual  revenue).  The 
Agency  has  included  a  detailed 
description  of  this  analysis  in  the 
Regulatory  Flexibility  Screening 


Analysis  prepared  for  the  rule  (USEPA, 
2000e). 

B.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  under  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  at  seq,  and  has  assigned  OMB 
control  number  2040-0229.  The 
information  collected  as  a  result  of  this 
rule  will  allow  the  States  and  EPA  to 
determine  appropriate  requirements  for 
specific  systems,  in  some  cases,  and  to 
evaluate  compliance  with  the  rule.  For 
the  first  three  years  after  February  13, 
2002,  the  major  information 
requirements  are  related  to  disinfection 
profiling  activities.  The  information 
collection  requirements  in  §§  141.530- 
141.536, 141.540-141.544, 141.550- 
141.553, 141.560-141.564,  and  141.570- 
141.571,  for  systems,  and  §§  142.14  and 
142.16,  for  States,  are  mandatory.  The 
information  collected  is  not 
confidential.  The  final  estimate  of 
aggregate  annual  average  burden  hours 
for  LTlESWTR  is  330,329.  Annual 
average  aggregate  cost  estimate  is 
$1,583,538  for  capital  (expenditures  for 
monitoring  equipment),  and  $1,919,563 
for  operation  and  maintenance 
including  lab  costs  (which  is  a  piirchase 
of  service).  The  burden  hours  per 
response  is  21.8.  The  frequency  of 
response  (average  responses  per 
respondent)  is  2.8  annually.  The 
estimated  niunber  of  likely  respondents 
is  5,404  (the  product  of  burden  hours 
per  response,  frequejicy,  and 
respondents  does  not  total  the  annual 
average  burden  hours  due  to  rounding). 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information;  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 


in  40  CFR  part  9  and  48  CFR  Chapter 
15.  EPA  is  amending  the  table  in  40  CFR 
part  9  of  currently  approved  ICR  control 
numbers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  final 
rule. 

C.  Unfunded  Mandates  Reform  Act 

1.  Summary  of  UMRA  Requirements 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  UMRA  section  202,  EPA 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditives  by  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  niunber  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  biudensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
cosdy,  most  cost  effective  or  least 
burdensome  alternative  if  the 
Administrator  publisheswith  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  Tribal  governments,  it  must 
have  developed,  under  section  203  of 
the  UMRA,  a  small  government  agency 
plan.  The  plan  must  provide  for 
notifying  potentially  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have    • 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intei^ovemmental  mandates  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local  and 
Tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
estimated  annual  cost  of  this  rule  is 
$39.5  million.  Thus  today's  rule  is  not 
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subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  Of  the 
approximately  6,500  small  government 
entities  potentially  affected  by  the 
LTlESWTR,  approximately  3,000  are 
expected  to  incur  average  annualized 
costs  of  less  than  $70  dollars  (0.003 
percent  of  average  annual  revenue) 
while  approximately  2,000  are  expected 
to  incur  average  annualized  costs  of  less 
than  $850  dollars  (0.03  percent  of 
average  annual  revenue).  Of  the 
remaining  systems,  less  than  300  are 
expected  to  incur  average  annualized 
costs  of  approximately  $2,500  dollars 
(0.1  percent  of  average, annual  revenue), 
approximately  1,200  systems  are 
expected  to  incur  average  annualized 
costs  of  approximately  $13,000  dollars 
(0.6  percent  of  average  annual  revenue). 
Less  than  100  systems  are  expected  to 
incur  average  annualized  costs  of 
approximately  $15,700  dollars  (0.7 
percent  of  average  annual  revenue). 
While  today's  final  rule  only  applies  to 
systems  serving  fewer  than  10,000,  it  is 
not  unique  as  it  provides  a  comparable 
level  of  health  protection  to  individuals 
served  by  small  systems  as  the  lESWTR 
provided  to  individuals  served  by  large 
systems.  While  there  are  small 
differences  between  the  LTlESWTR  and 
lESWTR.  these  differences  reflect  an 
effort  to  reduce  burden  for  small 
systems  while  still  maintaining  a 
comparable  level  of  health  protection. 
Thus,  today's  rule  is  not  subject  to  the 
requirements  of  section  203  of  UMRA. 

Nevertheless,  EPA  has  tried  to  ensure 
that  State,  local,  and  Tribal  governments 
had  opportimities  to.  provide  comment. 
EPA  consulted  with  small  governments 
to  address  impacts  of  regidatory 
requirements  in  the  rule  that  might 
significantly  or  uniquely  affect  small 
governments.  As  discussed  next,  a 
variety  of  stakeholders,  including  small 
governments,  were  provided  the 
opportunity  for  timely  and  meaningful 
participation  in  the  regulatory 
development  process.  EPA  used  these 
opportunities  to  notify  potentially 
affected  small  governments  of  regulatory 
requirements  being  considered. 

EPA  began  outreach  efforts  to  develop 
the  LTlESWTR  in  the  siunmer  of  1998. 
Two  public  stakeholder  meetings, 
which  were  announced  in  the  Federal 
Register,  were  held  on  July  22-23, 1998, 
in  Lakewood.  Colorado,  and  on  March 
3-4. 1999,  in  Dallas.  Texas. 
Stakeholders  include  representatives  of 
State,  local  and  Tribal  governments, 
environmental  groups  and  publicly 
owned  and  privately  owned  public 


water  systems.  In  addition  to  these 
meetings.  EPA  has  held  several  formal 
and  informal  meetings  with 
stakeholders  including  the  Association 
of  State  Drinking  Water  Administrators 
and  representatives  of  State  and  local 
elected  officials.  A  summary  of  each 
meeting  and  attendees  is  available  in  the 
public  docket  for  this  rule.  EPA  also 
convened  a  Small  Business  Advocacy 
Review  (SBAR)  Panel  in  accordance 
with  the  RFA,  as  amended  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  to  address  small 
entity  concerns  including  those  of  small 
local  governments.  The  SBAR  Panel 
allows  small  regulated  entities  to 
provide  input  to  EPA  early  in  the 
regulatory  development  process.  In 
early  June  1999,  EPA  mailed  an 
informal  draft  of  the  LTlESWTR 
preamble  to  the  approximately  100 
stakeholders  who  attended  one  of  the 
public  stakeholder  meetings.  Members 
of  trade  associations  and  the  SBREFA 
Panel  also  received  the  draft  preamble. 
EPA  received  valuable  suggestions  and 
stakeholder  input  from  15  State 
representatives,  trade  associations, 
environmental  interest  groups,  and 
individual  stakeholders.  The  majority  of 
concerns  dealt  with  reducing  burden  on 
small  systems  and  maintaining 
flexibility. 

To  inform  and  involve  Tribal 
governments  in  the  rulemaking  process, 
EPA  presented  the  LTlESWTR  at  three 
venues:  the  16th  Annual  Consimier 
Conference  of  the  National  Indian 
Health  Board,  the  annual  conference  of 
the  National  Tribal  Environmental 
Council,  and  the  EPA/Inter  Tribal 
Council  of  Arizona,  Inc.  Tribal 
consultation  meeting.  Over  900 
attendees  representing  Tribes  from 
across  the  country  attended  the  National 
Indian  Health  Board's  Consumer 
Conference  and  over  100  Tribes  were 
represented  at  the  annual  conference  of 
the  National  Tribal  Environmental 
Council.  At  the  first  two  conferences,  an 
EPA  representative  conducted  two 
workshops  on  EPA's  drinking  water 
program  and  upcoming  regulations, 
including  the  LTlESWTR. 

At  the  EPA/Inter  Tribal  Council  of 
Arizona  meeting,  representatives  from 
15  Tribes  participated.  The  presentation 
materials  and  meeting  sunmiary  were 
sent  to  over  500  Tribes  and  Tribal 
organizations.  Additionally,  EPA 
contacted  each  of  the  12  Native 
American  Drinking  Water  State 
Revolving  Fund  Advisors  to  invite 
them,  and  representatives  of  their 
organizations  to  the  stakeholder 
meetings  described  previously. 

During  the  comment  period  for 
today's  final  rule,  the  Agency  held  a 


public  meeting  in  Washington  D.C.  on 
April  14,  2000.  Additionally,  the 
proposed  rule  was  either  presented  or 
discussed  in  nearly  50  meetings  across 
the  U.S.  Finally,  EPA  mailed 
approximately  200  copies  of  the 
proposed  rule  to  stakeholders  requesting 
comment.  EPA  received  67  comments 
from  a  variety  of  stakeholders  including 
24  States,  21  municipalities,  one  Tribe, 
one  elected  official,  two  consultants, 
eight  trade  groups,  and  four  private 
industries. 

In  addition,  EPA  will  educate,  inform, 
and  advise  small  systems,  including 
those  run  by  small  governments,  about 
the  LTlESWTR  requirements.  The 
Agency  is  developing  plain-English 
guidance  that  will  explain  what  actions 
a  small  entity  must  take  to  comply  with 
the  rule.  Also,  the  Agency  has 
developed  a  fact  sheet  that  concisely 
describes  various  aspects  and 
requirements  of  the  LTlESWTR.  This 
fact  sheet  is  available  by  calling  the  Safe 
Drinking  Water  Hotline  at  800-426- 
4791. 

D.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the.  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  No.  104-113, 
section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
imless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  the  Office  of 
Management  and  Budget,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  volimtary 
consensus  standards. 

Today's  rule  does  not  establish  any 
technical  standards,  thus,  NTTAA  does 
not  apply  to  this  rule.  It  should  be 
noted,  however,  that  systems  complying 
with  this  rule  need  to  use  one  of  three 
previously  approved  technical 
standards  already  included  in  §  141.74 
(a).  Method  2130B  (APHA,  1995),  is 
published  in  Standard  Methods  for  the 
Examination  of  Water  and  Wastewater 
(19th  ed.)  and  is  a  voluntary  consensus 
standard.  The  Great  Lakes  Instrument 
Method  2,  has  been  approved  by  USEPA 
as  an  alternate  test  procedure  (Great 
Lakes  Instruments,  1992).  EPA  Method 
180.1  for  turbidity  measurement  was 
published  in  August  1993  in  Methods 
for  the  Determination  of  Inorganic 
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Substances  in  Environmental  Samples 
(EPA-600/R-93-100)  (USEPA,  1993). 

Today's  final  rule  also  requires 
calibration  of  the  individual 
turbidimeter  to  be  conducted  using 
procedures  specified  by  the 
manufacturer.  EPA  encouraged 
comments  on  this  aspect  of  the 
rulemaking  and  specificcdly  invited  the 
public  to  identify  potentially  applicable 
volimtary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation.  EPA  received  no 
comments  on  this  issue. 

E.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof,  or; 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  the  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action."  As  such,  this  action  was  • 
submitted  to  OMB  for  review.  Changes 
made  in  response  to  OMB  suggestions  or 
recommendations  are  documented  in 
the  public  record. 

F.  Executive  Order  12898: 
Environmental  Justice 

Executive  Order  12898  establishes  a 
Federal  policy  for  incorporating 
environmental  justice  into  Federal 
agency  missions  by  directing  agencies  to 
identify  and  address  disproportionately 
high  and  advwse  human  health  or 
«iviibnmental  effacts  of  its  programs, 
policies,  and  activities  on  minority  and 
low-income  popidations.  The  Agency 
has  considered  environmental  justice 
related  issues  concerning  the  potential 
impacts  of  this  action  and  consulted 


with  minority  and  low-income 
stakeholders. 

This  preamble  has  discussed  how  the 
lESWTR  served  as  a  template  for  the 
development  of  the  LTlESWTR.  As 
such,  the  Agency  also  built  on  the 
efforts  conducted  during  the  lESWTRs 
development  to  comply  with  Executive 
Order  12898.  On  March  12, 1998,  the 
Agency  held  a  stakeholder  meeting  to 
address  various  components  of  pending 
drinking  water  regulations  and  how 
they  may  impact  sensitive  sub- 
populations,  minority  populations,  and 
low-income  populations.  Topics 
discussed  included  treatment 
techniques,  costs  and  benefits,  data 
quality,  health  effects,  and  the 
regulatory  process.  Participants 
included  national.  State,  Tribal, 
municipal,  and  individual  stakeholders. 
EPA  conducted  the  meetings  by  video 
conference  call  between  1 1  cities.  This 
meeting  was  a  continuation  of 
stakeholder  meetings  that  started  in 
1995  to  obtain  input  on  the  Agency's 
Drinking  Water  Programs.  The  major 
objectives  for  the  March  12, 1998 
meeting  were  to: 
— Solicit  ideas  fixtm  stakeholders  on 

known  issues  concerning  current 

drinking  water  regulatory  efforts; 
— Identify  key  issues  of  concern  to 

stakeholders,  and; 
— Receive  suggestions  from  stakeholders 

concerning  ways  to  increase 

representation  of  communities  in 

EPA's  Office  of  Water  drinking  water 

regulatory  efforts. 

In  addition,  EPA  developed  a  plain- 
English  guide  specifically  for  this 
meeting  to  assist  stakeholders  in 
understanding  the  multiple  and 
sometimes  complex  issues  surrounding 
drinking  water  regidation. 

The  LTlESWTR  applies  to 
commimity  water  systems,  non- 
transient  non-community  water 
systems,  and  transient  non-community 
water  systems  that  use  surface  water  or 
GWUDI  as  their  source  water  for  PWSs 
serving  less  than  10,000  people.  These 
requirements  will  also  be  consistent 
with  the  protection  already  afforded  to 
people  being  served  by  systems  serving 
10,000  or  more  persons. 

G.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Ordm  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  economically 
significant  as  defined  under  Executive 
Older  12866,  and;  (2)  concerns  an 
environmental  health  or  safety  risk  that 


EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

While  this  final  nue  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  we  nonetheless 
have  reason  to  believe  that  the 
environmental  health  or  safety  risk 
addressed  by  this  action  may  have  a 
disproportionate  effect  on  children.  As 
a  matter  of  EPA  policy,  we  therefore 
have  assessed  the  environmental  health 
effects  of  Cryptosporidium  on  children. 
The  results  of  this  assessment  are 
contained  in  the  LTlESWTR  economic 
analysis  (USEPA,  2001a).  A  copy  of  the 
analysis  and  supporting  documents  are 
foimd  in  the  public  docket  for  today's 
final  rule  (W-99-10,  Final  Long  Term  1 
Enhanced  Surface  Water  Treatment 
Rule.  The  docket  is  available  for  public 
review  at  EPA's  Drinking  Water  Docket: 
401  M  Street,  SW.,  Rm.  EB57, 
Washington.  DC  20460. 

The  nsk  of  illness  and  death  due  to 
cryptosporidiosis  depends  on  several 
fectors,  including  age,  nutrition, 
exposiuB,  genetic  variability,  disease 
and  immune  status  of  the  individual. 
Mortality  resulting  from  diarrhea  shows 
the  greatest  risk  of  mortality  occurring 
among  the  very  young  and  elderly 
(Gerba  et  al..  1996).  For 
Cryptosporidium,  yoxmg  children  are  a 
vidnerable  population  subject  to 
infectious  diarrhea  (CDC  1994). 
Cryptosporidiosis  is  prevalent 
worldwide,  and  its  ocourence  is  higher 
in  children  than  in  adults  (Fayer  and 
Ungar.  1986). 

Cryptosporidiosis  appears  to  be  more 
prevalent  in  populations,  such  as 
infants,  that  may  not  have  established 
immunity  against  the  disease  and  may 
be  in  greater  contact  with 
environmentally  contaminated  siirfaces 
(DuPont.  et  al.,  1995).  An  infected  child 
may  spread  the  disease  to  other  children 
or  femily  members.  Evidence  of  such 
secondary  transmission  of 
cryptosporidiosis  from  children  to 
household  and  othm  close  contacts  has 
been  found  in  a  niunber  of  outbreak 
investigations  (Casemore.  1990;  Cordell 
et  al..  1997:  Frost  et  al.,  1997).  Chapelle 
et  al^  (1999)  found  that  prior  exposure 
to  Cryptosporidiiun  through  the 
ingestion  of  a  low  oocyst  dose  provides 
protection  from  infection  and  illness. 
However,  it  is  not  known  whether  this 
immunity  is  life-lcmg  or  temporary.  Data 
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also  indicate  that  either  mothers  confer 
short  term  immunity  to  their  children  or 
that  babies  have  reduced  exposine  to 
Cryptosporidium,  resulting  in  a 
decreased  incidence  of  infection  diuing 
the  first  year  of  life.  For  example,  in  a 
survey  of  over  30,000  stool  sample 
analyses  from  different  patients  in  the 
United  Kingdom,  the  one  to  five  year 
age  group  suffered  a  much  higher 
infection  rate  than  individuals  less  than 
one  year  of  age.  For  children  imder  one 
year  of  age,  those  older  than  six  months 
of  age  showed  a  higher  rate  of  infection 
than  individuals  aged  fewer  than  six 
months  (Casemore,  1990). 

EPA  has  not  been  able  to  quantify  the 
health  effects  for  children  as  a  result  of 
Cryptosporidium-contaminated 
drinking  water.  However,  the  result  of 
the  LTlESWTR  will  be  a  reduction  in 
the  risk  of  illness  for  the  entire 
population,  including  children.  Because 
available  evidence  indicates  that 
children  may  be  more  vulnerable  to 
Cryptosporidiosis  than  the  rest  of  the 
population,  the  LTlESWTR  would, 
therefore,  result  in  greater  risk  reduction 
for  children  than  for  the  general 
population. 

H.  Consultations  With  the  Science 
Advisory  Board,  National  Drinking 
Water  Advisory  Council,  and  the 
Secretary  of  Health  and  Human  Services 

In  accordance  with  section  1412  (d) 
and  (e)  of  the  SDWA,  the  Agency 
consulted  with  the  National  Drinking 
Water  Advisory  Coimcil  (NDWAC),  the 
Secretary  of  Health  and  Human 
Services,  and  the  EPA  Science  Advisory 
Board  (SAB)  on  the  proposed 
LTlESWTR  None  of  the  three 
consiUtations  resulted  in  substantive 
comments  on  the  LTlESWTR. 

On  March  13  and  14,  2000  in 
Washington,  DC,  the  Agency  met  with 
SAB  dining  meetings  open  to  the  public 
where  several  of  the  Agency's  drinking 
water  rules  were  discussed.  A  copy  of 
the  SAB's  comments  are  foimd  in  the 
docket  (USEPA,  20001).  Conunents  on 
the  LTlESWTR  were  generally 
supportive. 

On  May  10,  2000  in  San  Francisco. 
California,  the  Agency  met  with 
NDWAC.  A  copy  of  the  materials  . 
presented  to  the  NDWAC,  as  well  as  the 
charge  presented  to  the  council  are 
found  in  the  docket  (USEPA.  2000f, 
NDWAC,  2000). 

EPA  invited  the  Secretary  of  Health 
and  Hiunan  Services  to  the  April  14th, 
2000  informational  meeting  regarding 
the  proposed  Long  Term  1  Enhanced 
Surfece  Water  Treatment  Rule  and 
consulted  with  the  Centers  for  Disease 
Control  (CDC)  during  a  June  20,  2000 
conference  call  with  the  Centers' 


Working  Group  on  Waterbome 
Cryptosporidiosis.  The  meeting  notes 
for  that  call  are  found  in  the  docket 
(CDC,  2000).  CDC's  role  as  an  Agency  of 
the  Department  of  Health  and  Hiunan 
Services  is  to  provide  a  system  of  health 
surveillance  to  monitor  and  prevent  the 
outbreak  of  diseases.  With  the  assistance 
of  States  and  other  partners,  CDC  guards 
against  international  disease 
transmission,  maintains  national  health 
statistics,  and  provides  for 
immunization  services  and  supports 
research  into  disease  and  injury 
prevention. 

/.  Executive  Order  13132:  Executive 
Orders  on  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  final 
rule  does  not  have  a  substantial  direct 
effiect  on  local  and  State  governments 
because  it  is  not  expected  to  impose 
substantial  direct  compliance  costs.  The 
rule  imposes  annualized  compliance 
costs  on  State  and  local  governments  of 
approximately  $30.6  million.  $6.4 
million  of  these  costs  are  attributable  to 
States,  while  $24.2  million  is 
attributable  to  local  govenunents 
serving  fewer  than  10,000  persons.  As 
described  in  Section  Vl  .A  of  the 
preamble  for  today's  final  rule,  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  including  small  governments. 
Furthermore,  the  rule  does  not  have  a 
substantial  direct  effect  on  the 
relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in 
Executive  Order  13132  because  the  rule 
does  not  change  the  current  roles  and 
relationships  of  the  Federal  government 


State  governments  and  local 
governments  in  implementing  drinking 
water  programs.  Thus  Executive  Order 
13132  does  not  apply  to  this  rule. 
Although  the  Executive  Order  does  not 
apply  to  this  rule.  EPA  did  consult  with 
State  and  local  officials  in  developing 
this  rule.  In  addition  to  our  outreach 
efforts  described  earlier,  on  May  30, 
2000.  the  Agency  held  a  meeting  in 
Washington,  DC  with  ten 
representatives  of  elected  State  and 
local  officials  to  discuss  how  new 
Federal  drinking  water  regulations 
(LTlESWTR.  FBRR.  Ground  Water  Rule, 
Radon  Rule,  Radionuclides  Rule,  and 
Arsenic  Rule)  may  affect  State,  county, 
and  local  governments.  Throughout  the 
consultation,  stakeholders  asked  EPA 
for  clarification  of  basic  concepts  and 
rule  elements.  EPA  addressed  these 
issues  throughout  the  consultation  and 
provided  background  and  clarification 
to  promote  better  understanding  of  the 
issues.  For  example,  stakeholders  asked 
EPA  to  describe  what  Cryptosporidium 
is  and  how  individuals  are  diagnosed 
with  cryptosporidiosis.  A  detailed 
summary  of  this  consultation  meeting 
and  the  concerns  raised  is  found  in  the 
docket  (USEPA.  2000g).  No  significant 
concerns  were  raised  regarding  the 
LTlESWTR. 

/.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

On  November  6.  2000.  the  President 
issued  Executive  Order  13175  (65  FR 
67249)  entitled,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments."  Executive  Order  13175 
took  effect  on  January  6,  2001 ,  and 
revoked  Executive  Order  1 3084  (also 
entitled  Consultation  and  Coordination 
with  Indi^  Tribal  Governments")  as  of 
that  date.  However.  EPA  developed  and 
proposed  this  final  rule  when  Executive 
Order  13084  was  in  effect,  and  before 
the  effective  date  of  the  consultation 
requirements  of  Executive  Order  13175. 
Therefore,  the  consultation 
requirements  of  Executive  Order  13084 
apply  to  this  rule. 

Under  Executive  Order  13084.  EPA 
could  not  issue  a  regulation  that  was  not 
required  by  statute,  that  significantly  or 
uniquely  affected  the  communities  of 
Indian  Tribal  governments,  and  that 
imposed  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provided  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  Tribal 
governments,  or  EPA  consulted  with 
those  govenunents. 

Executive  Order  13084  required  EPA 
to  provide  to  the  Office  of  Management 
and  Budget,  in  a  separately  identified 
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section  of  the  preamble  to  the  nile,  a 
description  of  the  extent  of  EPA's  prior 
consultation  with  representatives  of 
affected  Tribal  governments,  a  siunmary 
of  the  nature  of  their  concerns,  and  a 
statement  supporting  the  need  to  issue 
the  regulation.  In  addition,  Executive 
Order  13084  required  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  Tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

EPA  has  concluded  that  this  rule  will 
not  significantly  or  uniquely  affect" 
communities  of  Indian  Tribal 
governments,  and  will  not  impose 
substantial  direct  compliance  costs  on 
such  communities.  This  rule  will  affect 
approximately  70  of  the  700  total  Tribal 
drinking  water  systems.  Of  these  70 
systems,  half  are  estimated  to  incur 
annualized  compliance  costs  of  less 
than  $70  per  year  (0.003  percent  of 
average  annual  revenue)  and 
approximately  20  systems  are  estimated 
to  incur  annualized  compliance  costs  of 
less  than  $850  per  year  (0.03  percent  of 
average  annual  revenue).  The  remaining 
systems  would  inciu'  an  estimated 
annualized  compliance  costs  of  less 
than  $13,000,  or  0.6  percent  of  average 
annual  revenue. 

Nonetheless,  EPA  provided 
representatives  of  Tribal  governments 
with  several  opportimities  to  become 
knowledgeable  of  the  proposed  rule  and 
to  provide  meaningful  and  timely  input 
in  its  development.  EPA  began  outreach 
efforts  to  develop  the  LTlESWTR  in  the 
summer  of  1998  as  discussed  in  detail 
above  in  the  UMRA  and  Federalism 
sections.  To  inform  and  involve  the 
representatives  of  Tribal  governments 
specifically,  EPA  presented  the 
LTlESWTR  at  three  venues:  The  16th 
Annual  Consumer  Conference  of  the 


National  Indian  Health  Board,  the 
annual  conference  of  the  National  Tribal 
Environmental  Council,  and  the  EPA/ 
Inter  Tribal  Council  of  Arizona,  Inc. 
Tribal  consultation  meeting.  Summaries 
of  the  meetings  have  been  included  in 
the  public  docket  for  this  rulemaking. 
EPA's  consultation,  the  nature  of  the 
Tribal  concerns,  and  the  position 
supporting  the  need  for  this  rule  are 
discussed  in  Section  VI.C,  which 
addresses  compliance  with  UMRA. 

Over  900  Tribal  representatives  from 
across  the  country  attended  the  National 
Indian  Health  Board's  Consiuner 
Conference  and  over  100  Tribes  were 
represented  at  the  annual  conference  of 
the  National  Tribal  Enviromnental 
Council.  At  the  first  two  conferences,  an 
EPA  representative  conducted  two 
workshops  on  EPA's  drinking  water 
program  and  upcoming  regulations, 
including  the  LTlESWTR.  At  the  EPA/ 
Inter  Tribal  Council  of  Arizona  meeting, 
representatives  frtim  15  Tribes 
participated.  The  presentation  materials 
and  meeting  svunmary  were  sent  to  over 
500  Tribes  and  Tribal  organizations. 
Additionally,  EPA  contacted  and 
invited  each  of  the  12  Native  American 
Drinking  Water  State  Revolving  Fund 
Advisors  to  attend  the  meetings 
described  above. 

Ehuing  the  comment  period  for 
today's  final  rule,  the  Agency  held  a 
public  meeting  in  Washington,  DC  on 
April  14,  2000  which  was  announced  in 
the  Federal  Register.  Additionally,  the 
proposed  rule  was  either  presented  or 
discussed  in  nearly  50  meetings  across 
the  coimtry.  Finally,  EPA  mailed 
approximately  200  copies  of  the 
proposed  rule  to  stakeholders,  including 
Tribal  representatives,  requesting 
comment.  EPA  received  67  comments, 
one  of  which  was  from  a  Tribe.  The 
Tribe  indicated  that  they  operated  one 
surface  water  treatment  plant  and  asked 
several  clarifying  questions  with  respect 


to  optional  monitoring  and  turbidity 
monitoring. 

K.  LUiely  Effect  of  Compliance  With  the 
LTlESWTR  on  the  Technical.  Financial, 
and  Managerial  Capacity  of  Public 
Water  Systems 

Section  1420(d)(3)  of  the  SDWA  as 
amended  requires  that,  in  promulgating 
a  NPDWR,  the  Administrator  shall 
include  an  analysis  of  the  likely  effect 
of  compliance  with  the  regulation  on 
the  technical,  financial,  and  managerial 
capacity  of  public  water  systems.  This 
analysis  can  be  foimd  in  the  LTlESWTR 
econopiic  analysis  (USEPA,  2001a). 
Overall  water  system  capacity  is  defined 
in  EPA  guidance  (USEPA,  1998j)  as  the 
ability  to  plan  for,  achieve,  and 
maintain  compliance  with  applicable 
drinking  water  standards.  Capacity  has 
three  components:  Technical, 
managerial,  and  financial.  Technical 
capacity  is  the  physical  and  operational 
ability  of  a  water  system  to  meet  SDWA 
requirements.  Technical  capacity  refers 
to  the  physical  infrastructure  of  the 
water  system,  including  the  adequacy  of 
sotuce  water  and  the  adequacy  of 
treatment,  storage,  and  distribution 
infrastructure.  It  also  refers  to  the  ability 
of  system  personnel  to  adequately 
operate  and  maintain  the  system  and  to 
otherwise  implement  requisite  technical 
knowledge.  Managerial  capacity  is  the 
ability  of  a  water  system  to  conduct  its 
affairs  to  achieve  and  maintain 
compliance  with  SDWA  requirements. 
Managerial  capacity  refers  to  the 
system's  institutional  and 
administrative  capabilities.  Financial 
capacity  is  a  water  system's  ability  to 
acquire  and  manage  sufficient  financial 
resources  to  allow  the  system  to  achieve 
and  maintain  compliance  wi&  SDWA 
requirements.  Technical,  managerial, 
and  financial  capacity  can  be  assessed 
through  key  issues  and  questions, 
including: 


Technical  Capacity 


Source  water  adequacy 
Infrastructure  adequacy 


Technical   knowledge   and  imple- 
mentation. 


Does  the  system  have  a  reliable  source  of  drinking  water?  Is  the  source  of  generally  good  quality  and  ade- 
quately protected? 

Can  the  system  provkle  water  that  meets  SDWA  standards?  What  is  tfie  condition  of  its  infrastructure,  in- 
cluding well(s)  or  source  water  intakes,  treatment,  storage,  and  distrilMition?  What  is  the  infrastructure's 
life  expectancy?  Does  the  system  have  a  capital  improvement  plan? 

Is  the  system's  operator  certified?  Does  tfie  operator  have  sufficient  technk:al  knowledge  of  applnable 
standards?  Can  the  operator  effectively  implement  this  technk»l  knowledge?  Does  the  operator  under- 
stand the  system's  technrcal  and  operational  characteristKS?  Does  the  system  have  an  effective  oper- 
ation and  maintenance  program? 


Managerial  Capacity 


Ownership  accountatxiity 
Staffing  and  organization 


Are  tfie  system  owner(s)  clearly  klentified?  Can  they  be  hekJ  accountat>le  for  tfie  system? 

Are  tfie  system  operator(s)  and  manager(s)  cieaify  identified?  Is  the  system  properly  organized  and 
staffed?  Do  personnel  understand  tfie  management  aspects  of  regulatory  requirements  and  system  op- 
erations? Do  they  have  adequate  expertise  to  manage  water  system  operations?  Do  personnel  have  the 
necessary  Inenses  and  certifk:atk}ns? 
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Effective  extemal  linkages 

Revenue  sufficiency 

Credit  worthiness 

Fiscal  management  and  controls 


Does  the  system  Interact  well  with  customers,  regulators,  and  other  entities?  Is  the  system  aware  o(  avail- 
able extemal  resources,  such  as  technical  and  financial  assistance? 


Financial  Capacity 


Do  revenues  cover  costs?  Are  water  rates  and  charges  adequate  to  cover  the  cost  of  water? 
Is  the  system  financially  healthy?  Does  it  have  access  to  capital  through  public  or  private  sources? 
Are  adequate  books  and  records  maintained?  Are  appropriate  budgeting,  accounting,  and  financial  plan- 
ning methods  used?  Does  the  system  manage  Its  revenues  effectively? 


Systems  not  making  significant 
modifications  to  the  treatment  process 
to  meet  LTlESWTR  requirements  are 
not  expected  to  require  significantly 
increased  technical,  financial,  or 
managerial  capacity.  As  noted 
previously,  less  than  1  percent  of 
affected  systems  are  expected  to  incur 
annual  costs  exceeding  1  percent  of 
their  annual  revenue  as  described  in 
Section  VI.A.  Accordingly,  most 
systems  are  not  expected  to  require 
significantly  increased  technical, 
financial,  or  managerial  capacity.  EPA 
does  recognize  that  a  very  small  niunber 
of  facilities  may  realize  some  technical, 
managerial,  or  financial  capacity 
concerns  as  a  result  of  the  rule.  EPA 
works  closely  with  organizations  such 
as  the  National  Riual  Water  Association 
and  the  American  Water  Works 
Association  to  develop  technical  and 
managerial  tools,  materials,  and 
assistance  to  aid  small  systems. 
Additionally,  the  Safe  Drinking  Water 
Act,  as  amended  in  1996,  established 
the  Drinking  Water  State  Revolving 
Fimd  (DWSRF)  to  make  funds  available 
to  drinking  water  systems  to  finance 
infrastructiue  improvements.  The 
program  emphasizes  providing  funds  to 
small  and  disadvantaged  communities 
and  to  programs  that  encoiurage 
pollution  prevention  as  a  tool  for 
ensuring  safe  drinking  water. 

L.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  its  rules  in  plain 
language.  Readable  regulations  help  the 
public  find  requirements  quickly  and 
imderstand  them  easily.  TTiey  increase 
compliance,  strengthen  enforcement, 
and  decrease  mistakes,  frustration, 
phone  calls,  appeals,  and  distrust  of 
government.  Of  the  several  techniques 
typically  utilized  for  writing  readably, 
using  a  question  and  answer  format,  and 
using  the  word  'you'  for  whoever  must 
comply,  do  the  most  to  improve  the  look 
and  sound  of  a  regulation.  Today's 
preamble  and  final  rule  use  both  of 
these  principles  and  was  developed 
using  a  plain  language  format,  except  in 
the  case  of  modifications  or  additions  to 
existing  subparts  of  parts  141  and  142. 
where  such  a  format  would  not  fit  into 
existing  rule  language.  The  Agency 


requested  comment  on  this  approach 
and  several  conunenter's  indicated  that 
the  proposal  was  clear  and  easy  to 
understand. 

M.  Congressional  Review  Act 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  nde 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
TWs  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  nde 
will  be  effective  February  13,  2002. 

N.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211,  Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  66  FR  28355,  (May 
22,  2001),  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
The  requirements  in  this  rule  would 
have  a  negUgible  impact  upon  the 
energy  demands  of  some  public  water 
supply  systems.  Therefore,  there  is  not 
a  significant  adverse  effect  on  energy 
supply,  distribution,  or  use. 
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List  of  Sub|ects 

40  CFR  Parts  9 

Reporting  and  recordkeeping 
requirements. 


40  CFR  Part  141 

Environmental  protection.  Chemicals, 
Indians-lands,  Intergovernmental 
relations.  Radiation  protection, 
Reporting  and  recordkeeping 
requirements,  Water  supply. 

40  CFR  Part  142 

Environmental  protection. 
Administrative  practice  and  procedure. 
Chemicals,  Indians-lands,  Radiation 
protection,  Reporting  and  recordkeeping 
requirements,  Water  supply. 

Dated:  December  20.  2001. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  title  40  chapter  I  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  9— [AMENDED] 

1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  135  et  seq..  136-136v; 
15  U.S.C.  2001,  2003.  2005.  2006,  2601-2671: 
21  U.S.C.  331j,  346a.  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  et  seq.,  1311,  1313d,  1314.  1318. 
1321.  1326.  1330,  1342,  1344,  1345  (d)  and 
(e),  1361;  Executive  Order  11735.  38  FR 
21243.  3  CFR.  1971-1975  Comp.  p.  973;  42 
U.S.C.  241.  242b,  243,  246.  300f,  300g.  300g- 
1,  300g-2,  300g-3.  300g-4,  300g-5,  300g-6. 
300J-1,  300)-2.  300 j-3.  300J-4.  300)-9.  1857 
et  seq.,  6901-6992k.  7401-7671q.  7542, 
9601-9657,  11023,  11048. 

2.  In  §  9.1  the  table  is  amended  by 
adding  imder  the  indicated  heading: 

a.  By  adding  entries  141.530-141.536, 
141.540-141.544. 141.550-141.553, 
141.560^141.564  and  141.570-141.571 
in  numerical  order. 
•    b.  By  removing  the  entry  142.14(a)- 
(d)(7)  and  adding  in  its  place  a  new 
entry  §  142.14(b)-{d)(7). 

c.  By  adding  a  new  entry  for  142.14(a) 
in  niunericai  order. 

d.  By  adding  new  entries  for  142.16(g) 
and  142.16(j)  in  numerical  order.  > 

The  additions  read  as  follows: 

§  9.1    0MB  approvals  under  the  Paperwork 
Reduction  Act 


40  CFR  dlatton 


0MB  control 
No. 


National  Primary  Drinking  Water 
Regulattone  hnplementetion 


40  CFR  citation 


0MB  control 
No. 


National  Primary  Drinking  Water 
'  Regulations 


141.530-141.536  ....'. 2040-0229 

141.540-141.544  2040-0229 

141.550-141.553 2040-0229 

141.560-141.564  2040-0229 

141.570-141.571  2040-0229 


142.14(a)  

142.14(b)-<d)(7) 

•  • 

142.16(g)  

142.160) 


2040-0229 
2040-0090 
2040-0090 


2040-0229 
2040-0229 


PART  141-MATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 

3.  The  authority  citation  for  part  141 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f.  300g-l.  300g-2. 
300g-3.  300g-4.  300g-5.  300g-6,  SOOH- 
300J-9,  and300j-ll. 

4.  Section  141.2  is  amended  by 
revising  the  definitions  of 
"Comprehensive  performance 
evaluation"  (CPE),  "Ground  water  under 
the  direct  influence  of  surface  water" 
and  "Disinfection  profile"  to  read  as 
follows: 

S141.2    Definitions. 

***** 

Comprehensive  performance 
evaluation  (CPE)  is  a  thorough  review 
and  analysis  of  a  treatment  plant's 
performance-based  capabilities  and 
associated  administrative,  operation  and 
maintenance  practices.  It  is  conducted 
to  identify  factors  that  may  be  adversely 
impacting  a  plant's  capability  to  achieve 
compliance  and  emphasizes  approaches 
that  can  be  implemented  without 
significant  capital  improvements.  For 
purpose  of  compliance  with  subparts  P 
and  T  of  this  part,  the  comprehensive 
performance  evaluation  must  consist  of 
at  least  the  following  components: 
Assessment  of  plant  performance; 
evaluation  of  major  unit  processes; 
identification  and  prioritization  of 
performance  limiting  factors; 
assessment  of  the  applicability  of 
comprehensive  technical  assistance;  and 
preparation  of  a  CPE  report. 
***** 

Disinfection  profile  is  a  summary  of 
Giardia  lamblia  inactivation  through  the 
treatment  plant.  The  procedure  for 
developing  a  disinfection  profile  is 
contained  in  §  141.172  (Disinfection 
profiling  and  benchmarking)  in  subpart 
P  and  §§141.530-141.536  (Disinfection 
profile)  in  subpart  T  of  this  part. 
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Ground  water  under  the  direct 
influence  of  surface  water  (GWUDI) 
means  any  water  beneath  the  surface  of 
the  groimd  with  significant  occurrence 
of  insects  or  other  macrooiganisms, 
algae,  or  large-diameter  pathogens  such 
as  Giardia  lamblia  or  Cryptosporidium, 
or  significant  and  relatively  rapid  shifts 
in  water  characteristics  such  as 
turbidity,  temperature,  conductivity,  or 
pH  which  closely  correlate  to 
cUmatological  or  surface  water 
conditions.  Direct  influence  must  be 
determined  for  individual  soiirces  in 
accordance  with  criteria  established  by 
the  State.  The  State  determination  of 
direct  influence  may  be  based  on  site- 
specific  measurements  of  water  quality 
and/or  dociunentation  of  well 
construction  characteristics  an(!" geology 
with  field  evaluation. 


5.  Section  141.70  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

f  1 41 .70    General  requirements. 

•  *        *        *        * 

(e)  Additional  requirements  for 
systems  serving  fewer  than  10,000 
people.  In  addition  to  complying  with 
requirements  in  this  subpart,  systems 
serving  fewer  than  10,000  people  must 
also  comply  with  the  requirements  in 
subpart  T  of  this  part. 

6.  Section  141.73  is  amended  by 
adding  paragraph  (a)(4)  and  revising 
paragraph  (d)  to  read  as  follows: 

f141.73    nitration.  i 

•  •        *        *        *     I 

(a)*  •  * 

(4)  Beginning  January  14,  2005, 
systems  serving  fewer  than  10,000 


people  must  meet  the  tinbidity 
requirements  in  §§  141.550  through 
141.553. 

***** 

(d)  Other  filtration  technologies.  A 
public  water  system  may  use  a  filtration 
technology  not  listed  in  paragraphs  (a) 
through  (c)  of  this  section  if  it 
demonstrates  to  the  State,  using  pilot 
plant  studies  or  other  means,  that  the 
alternative  filtration  technology,  in 
combination  with  disinfection  treatment 
that  meets  the  requirements  of 
§  141.72(b),  consistently  achieves  99.9 
percent  removal  and/or  inactivation  of 
Giardia  lamblia  cysts  and  99.99  percent 
removal  and/or  inactivation  of  viruses. 
For  a  system  that  makes  this 
demonstration,  the  requirements  of 
paragraph  (b)  of  this  section  apply. 
Beginning  January  1,  2002,  systems 
serving  at  least  10.000  people  must  meet 
the  requirements  for  other  filtration 
technologies  in  §  141.173(b).  Beginning 
January  14,  2005,  systems  serving  fewer 
than  10,000  people  must  meet  the 
requirements  for  other  filtration 
technologies  in  §  141.550  through 
141.553. 

7.  Section  141.153  is  amended  by 
revising  the  first  sentence  of  paragraph 
(d)(4)(v)(C)  to  read  as  follows: 

§141.153    Content  Of  the  reports. 

***** 

(d)*  *  * 
(4)*   *   * 

(v)*   *   * 

(C)  When  it  is  reported  pursuant  to 
§  141.73  or  §  141.173  or  §  141.551:  the 
highest  single  measurement  and  the 
lowest  monthly  percentage  of  samples 
meeting  the  turbidity  limits  specified  in 


§  141.73  or  §  141.173,  or  §  141.551  for 
the  filtration  technology  being  used. 


8.  The  heading  to  Subpart  P  is  revised 
to  read  as  follows: 

Subpart  P— Enhanced  Filtration  and 
Disinfection— Systems  Serving  10,000 
or  More  Peopie 


9.  Section  141.170  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§141.170    General  requirements. 

***** 

(d)  Subpart  H  systems  that  did  not 
conduct  optional  monitoring  under 
§  141.172  because  they  served  fewer 
than  10,000  persons  when  such 
monitoring  was  required,  but  serve  more 
than  10,000  persons  prior  to  January  14, 
2005  must  comply  with  §§  141.170, 
141.171, 141.173, 141.174,  and  141.175. 
These  systems  must  also  consult  with 
the  State  to  establish  a  disinfection 
benchmark.  A  system  that  decides  to    • 
make  a  significant  change  to  its 
disinfection  practice,  as  described  in 
§  141.172(c)(l){i)  through  (iv)  must 
consult  with  the  State  prior  to  making 
such  change. 

10.  Section  141.202  is  amended  in 
Table  1  by  revising  entry  6  to  read  as 
follows: 

§  141 .202    Tier  1  Public  Notice— Fomi, 
manner,  and  frequency  of  notice. 


Table  1  to  Sec.  141.202.— Violation  C/rrEGORiES  and  Other  SrruATiOfJS 


(a)  *  *  * 
Requiring  a  Tier  1  Public  Notice 


(6)  Violation  of  the  Surface  Water  Treatment  Rule  (SWTR),  Interim  Enhanced  Surface  Water  Treatment  Rule  (lESWTR)  or  Long  Term  1  En- 
hanced Surface  Water  Treatment  Rule  (LT1ESWTR)  treatment  technique  requirement  resulting  from  a  single  exceedance  of  the  maximuni  al- 
lowable torbklity  limit  (as  identified  in  Appendix  A),  where  the  primacy  agency  detemiines  after  consultation  that  a  Tier  1  notice  is  required  or 
where  consultation  does  not  take  place  within  24  hours  after  the  system  teams  of  the  violation; 


11.  Section  141.203  is  amended  by 
revising  paragraph  (b)(3)(ii)  to  read  as 
follows:  j 

§141.203    Tler2Put)licNoice    Term, 
manner,  and  frequency  of  notice. 
*        •        *        •        • 

(b)  *  *  * 


(3)*   *   * 

(ii)  Violation  of  the  SWTR,  lESWTR  or 
LTIESWTR  treatment  technique 
reqiiirement  resulting  £rom  a  single 
exceedance  of  the  maximum  allowable 
turbidity  limit. 


12.  Appendix  A  to  subpart  Q  is 
amended: 

a.  Under  I.A.  by  revising  entry  5. 

b.  Under  LA.  by  revising  entiy  7. 

c.  Adding  a  new  entry  9. 

d.  Under  I.G.  by  revising  entry  10. 

e.  Revising  endnote  6. 

The  additions  and  revisions  read  as 
follows: 
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Appendix  A  to  Subpart  Q  of  Part  141.— NPDWR  Violations  and  Other  Situations  Requiring  Public  Notice  ^ 


MCL/MRDLHT  violations* 


Monitoring  &  testing  procedure  viotations 


Contaminant 


Tier  of  pub- 
lic notice  re- 
quired 


Citation 


Tier  of  pub- 
lic notice  re- 
quired 


Citation 


I.  Violations  of  National   Primary  Driniting 
Water  Regulations  (NPDWR):  3 


A.  Microbiological  Coritaminants 


5.  Turbidity  (for  TT  violations  resulting 
from  a  single  exceedance  of  max- 
imum allowabte  turt)idity  level). 


6  2, 1     1 41 .71  (a)(2),  1 41 .71  (c)(2)(i), 

141.73(a)(2),  141.73  (b)(2), 
141.73  (c)(2).  141.73(d), 
141.173(a)(2),  141.173(b), 

141.551(b). 


3     141.74(a)(1),     ,        141.74(bK2). 
141.74(c)(1),  141.174. 

141.560(a)-<c),  141.561. 


7.  Interim  Enhanced  Surface  Water 
Treatment  Rule  violations,  other  than 
violations  resulting  from  single  ex- 
ceedance of  max.  turbidity  level  (TT). 


^2     141.170-141.173, 
141.553. 


141.500- 


3     141.172,      141.174,       141.530- 
141.544,  141.560-141.564. 


9.    Long   Term    1    Enhanced    Surface 
Water  Treatment  Rule  violations. 


2     141.500-141.553 


3     141.530-141.544, 

141.564. 


141.560- 


G.  Disinfection  Byproducts  (DBPs),  Byprod- 
uct Precursors,  Disinfectant  Residuals. 
Where  disinfection  is  used  in  the  treatment 
of  drinking  water,  disinfectants  combine 
with  organic  and  inorganic  matter  present 
in  water  to  form  chemicals  caHed  disinfec- 
tion t>yproducts  (DBPs).  EPA  sets  stand- 
ards for  controlling  the  levels  of  disinfect- 
ants and  DBPs  in  drinking  water,  including 
trihalomethanes  (THMs)  and  haloacetk: 
acids  (HAAs).3 


10.    Bench    marking    and    disinfection 
profiling. 


N/A    N/A 


3     141.172  141.530-141.544. 


Appendix  A-Endnotes: 

1  Violatkjns  and  other  situations  not  listed  in  this  table  (e.g.,  reporting  violations  and  failure  to  prepare  Consumer  Confidence  Reports),  do  not 
require  notice,  unless  otherwise  determined  by  the  primacy  agency.  Primacy  agencies  may,  at  their  option,  also  require  a  more  stringent  public 
notice  tier  (e.g.,  Tier  1  instead  of  Tier  2  or  Tier  2  instead  of  Tier  3)  for  specific  violations  and  situations  listed  in  this  Appendix,  as  authorized 
under  §  141.202(a)  and  §  141.203(a). 

2  MCL— Maximum  contaminant  level,  MRDL— Maximum  residual  disinfectant  level,  TT— Treatment  technk^ue 

3The  term  Violatk>ns  of  National  Primary  Drinking  Water  Regulations  (NPDWR)  is  used  here  to  include  violations  of  MCL,  MRDL,  treatment 
technique,  monitoring,  and  testing  procedure  requirements. 

•  *  *        ■  •  •  •  • 

6  Systems  with  treatment  technk^ue  violations  involving  a  single  exceedance  of  a  maximum  turt>idity  limit  under  the  Surface  Water  Treatment 
Rute  (SWTR),  the  Interim  Enhanced  Surface  Water  Treatment  Rule  (lESWTR),  or  the  Long  Term  1  Enhanced  Surface  Water  Treatment  Rute 
(LTIESWTR)  are  required  to  consult  with  the  primacy  agency  within  24  hours  after  teaming  of  the  violatkxi.  Based  on  this  consultation,  the  pri- 
macy agency  may  subsequently  decide  to  elevate  the  violatkjn  to  Tier  1 .  If  a  system  is  unable  to  make  contact  with  the  primacy  agency  in  the 
24-hour  period,  the  violation  is  automatk»lly  elevated  to  Tier  1 . 

^Most  of  the  requirements  of  the  Interim  Enhanced  Surface  Water  Treatment  Rute  (63  FR  69477)  (§§141.170—141.171,  141.173—141.174) 
become  effective  January  1,  2002  for  the  Subpart  H  systems  (surface  water  systems  and  ground  water  systems  under  the  direct  influence  of  sur- 
face water)  serving  at  teast  10,000  persons.  However,  §141.172  has  some  requirements  that  become  effective  as  earty  as  April  16,  1999.  The 
Surface  Water  Treatment  Rule  remains  in  effect  for  systems,  sen/ing  at  teast  10,000  persons  even  after  2002;  the  Interim  Enhanced  Surface 

Water  Treatment  Rute  adds  additional  requirements  and  does  not  in  many  cases  supercede  the  SWTR. 

•  •  •  •  •  •  • 

9  Subpart  H  community  and  non-transient  non-community  systems  serving  >1 0,000  must  comply  with  new  DBP  MCLs,  disinfectant  MRDLs. 
and  related  monitoring  requirements  beginning  January  1 ,  2002.  All  other  community  and  non-transient  non-community  systems  must  meet  tfie 
MCLs  and  MRDLs  b^inning  January  1,  2004.  Subpart  H  transient  non-community  systems  serving  10,000  or  more  persons  and  using  chlorine 
dioxide  as  a  disinfectant  or  oxklant  must  comply  with  the  chlorine  dioxide  MRDL  begining  January  1 ,  2002.  Subpart  H  transtent  non^ommunity 
systems  serving  fewer  than  10,000  persons  and  using  only  ground  water  not  under  me  direct  influence  of  surface  water  and  using  cfiiorww  diox- 
ide as  a  disinfectant  or  oxidant  must  comply  with  the  chlorine  dtexkte  MRDL  beginning  January  1 .  2004. 
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Appendix  B — [Amended] 


'  a.  Revising  entry  A.2c. 

b.  Revising  heading  B. 

c.  Revising  entries  B.3.,  B.4,  B.5,  B.6., 
and  B.7. 


d.  Revising  endnotes  4, 6  and  10. 

e.  Revising  endnote  8. 
The  revisions  read  as  follows: 


13.  Appendix  B  to  subpart  Q  is 
amended  by: 

APPENDIX  B  TO  Subpart  Q  of  Part  141.— Standard  Health  Effects  Language  for  Public  Notification 


Contaminant 


MCLG\mg/L 


n/M  9  -^/i      Standard  health  effects  language  for  public  notifi- 
MCL2  mg/L  ^^^ 


National    Primary    Drinking    Water    Regulations 

(NPDWR): 
A.  Microbiological  Corrtaminants 


2c.  Tuitidity  (lESWTR 
TT)". 


I 


and  LT1ESWTR    None 


B.  Surface  Water  Treatment  Rule  (SWTR),  Interim 
Enhanced  Surface  Water  Treatment  Rule 
(lESWTR),  Long  Term  1  Enhanced  Surface 
Water  Treatment  Rule  (LTIESWTR)  and  the 
RMer  Backwash  Recycling  Rule  (FBRR)  vk>la- 
tions: 


TurtMdity  has  no  health  effects.  However,  turbidity 
can  interfere  with  disinfection  and  provide  a 
medium  for  mk:rot)ial  growth.  Turbidity  may  in- 
dnate  the  presence  of  disease-causing  orga- 
nisms. These  organisms  include  bacteria,  vi- 
ruses, and  parasites  that  can  cause  symptoms 
such  as  nausea,  cramps,  diarriiea  and  associ- 
ated headaches. 


3.  Giardn  lamblia Zero 

(SWTR/IESWTRAT1 ESWTR) 


4.  Viiuses 
(SWTR/IESWTR/LT1  ESWTR) 

5.  HelBiotrophfc  plate  count  (HPC)  bacteria^ 
(SWTR/IESWTR/LT1  ESWTR) 

6.  Legionella 
(SWTR/IESWTR/LT1  ESWTR) 

7.  CiyplosporidHjm 
♦(lESWTR/FBRR/LTI  ESWTR) 


TT^o  Inadequately  treated  water  may  contain  disease- 

causing  organisms.  These  organisms  include 
bacteria,  viruses,  and  parasites  which  can 
cause  symptoms  such  as  nausea,  cramps,  diar- 
rhea, and  associated  headaches. 


^  MCLG— Maximum  contaminant  level  goal 

2MCL— Maximum  contaminant  level.  ^  .    .^      ^«  «.-«......  ««      j «.    ^noo  c  ^^ 

«Thefe  are  various  regulalk)ns  ttiat  set  turt)klity  standards  for  different  types  of  systems,  including  40  CFR  141.13,  and  the  1989  Surtax 
Water  Treatment  Rule,  the  1998  Interim  Enhanced  Surface  Water  Treatment  Rule  and  the  2001  Long  Term  1  Enhanced  Surface  Water  Treat- 
ment Rute.  The  MCL  for  the  montty  turbidity  average  is  1  NTU;  the  MCL  for  the  2-day  average  is  5  MTU  for  systems  that  are  required  to  filter  but 
havenolyelin8tiiedfiltralton(40CFR141.13).  .    .^      .«  ^™  ...  „o      ..  «.    *ooo  e  ^.~. 

•There  are  various  regulations  that  set  turbidity  standards  for  different  types  of  systems,  including  40  CFR  141.13,  and  the  1989  Surface 
Water  Treatment  Rute,  the  1998  Interim  Enhanced  Surface  Water  Treatment  Rule  and  the  2001  Long  Tenn  1  Enhanced  Surface  Water  Treat- 
ment Rute.  Systems  subject  to  the  Surface  Water  Treatment  Rute  (both  filtered  and  unfiltered)  may  not  exceed  5  NTU.  In  additon,  in  filtered  sys- 
tems, 95  percent  of  samples  each  month  must  not  exceed  0.5  I^TU  in  systems  using  conventnnal  or  direct  filtratkxi  and  must  not  exceed  1  NTU 
in  systoins  using  stow  sand  or  dtetomaceous  earth  fiKratkw  or  other  filtration  technotogtes  approved  by  the  prim  ,„,«  „  ^ 

"There  are  various  regutettons  that  set  turbidity  standards  for  different  types  of  systems,  including  40  CFR  141.13,  the  1989  Surface  Water 
Treatment  Rute  (SWTR).  the  1998  Interim  Enhanced  Surface  Water  Treatment  Rute  (lESWTR)  and  the  2001  Long  Tenn  1  Enhanced  Surface 
Water  Treatment  Rute  (LTIESWTR).  For  systems  subject  to  the  lESWTR  (systems  sewing  at  teast  10,000  peopte.  using  surface  water  or 
oound  water  under  the  dved  influence  of  surface  water),  that  use  conventk>nal  filtratkxi  or  direct  filtratton,  after  January  1,  2002,  the  turt)idity 
tevel  ol  a  system's  combined  filter  effluent  may  not  exceed  0.3  HTU  in  at  teast  95  percent  of  monthly  measurements,  and  the  tuibkJity  tevel  of  a 
system's  combined  filter  ^fluent  must  not  exceed  1  NTU  at  any  time.  Systems  subject  to  the  lESWTR  using  technologtes  other  ttian  conven- 
tional direct,  stow  sand,  or  dtetomaceous  earth  filtratton  must  meet  turt>klity  limits  set  by  the  primacy  agency.  For  systems  subject  to  the 
LTIESWTR  (systems  serving  fewer  than  10,000  peopte,  using  surface  water  or  ground  water  under  the  direct  influence  of  surface  water)  that 
use  conventtonal  fiNrainn  or  dfoect  filtratton,  after  January  14,  2005  the  turbidity  tevel  of  a  system's  combined  filter  effluent  may  not  exceed  0.3 
NTU  in  at  least  95  percent  of  monthly  measurements,  and  the  turt>kJity  tevel  of  a  system's  combined  filter  effluent  must  not  exceed  1  NTU  at  any 
lime.  Systems  subfect  to  the  LTIESWTR  using  technotogies  other  than  conventonal,  direct,  stow  sand,  or  diatomaceous  earth  filtratton  must 
meet  turbkfly  limils  set  by  the  primacy  agency.  ,^...         ^       ^         ^  ^    ,  ^  ^ 

"The  bacteria  deteded  tw  heterotrophfc  plate  count  (HPC)  are  not  necessarily  harmful.  HPC  is  simply  an  alternative  method  of  detennining 
dteinlectant  resklual  levels.  The  number  of  such  bacteria  is  an  indtoator  of  whether  there  is  enough  disinfectant  in  the  distribution  system. 

'«SWTR,  lESWTR,  and  LTIESWTR  treatment  techn^ue  vtolattons  that  involve  turbtoity  exceedances  may  use  the  health  effects  language  for 
turbNflyl 
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14.  Part  141  is  amended  by  adding  a 
new  subpart  T  to  read  as  follows: 

Subpart  T— Enhanced  Filtration  and 
Disinfection — Systems  Serving  Fewer  Than 
10,000  Peopte 

General  Requirements 

141.500    General  requirements 
141.301    Who  is  subject  to  the  requirements 
of  subpart  T? 

141.502  When  must  my  system  comply 
with  these  requirements? 

141.503  What  does  subpart  T  require? 

Finished  Water  Reservoirs 

141.510  Is  ray  system  subject  to  the  new 
flnished  water  reservoir  requirements? 

141.511  What  is  required  of  new  finished 
water  reservoirs? 

Additional  Watershed  Control  Requirements 
for  Unfiltered  Systems 

141.520  Is  my  system  subject  to  the  updated 
watershed  control  requirements? 

141.521  What  updated  watershed  control 
requirements  must  my  unfiltered  system 
implement  to  continue  to  avoid 
filtration? 

141.522  How  does  the  State  determine 
whether  my  system's  watershed  control 
requirements  are  adequate? 

Disinfiection  Profile 

141.530  What  is  a  Disinfection  Profile  and 
who  must  develop  one? 

141.531  What  criteria  must  a  State  use  to 
determine  that  a  profile  is  unnecessary? 

141.532  How  does  my  system  develop  a 
Disinfection  Profile  and  when  must  it 
begin? 

141.533  What  data  must  my  system  collect 
to  calculate  a  Disinfection  Profile? 

141.534  How  does  my  system  use  this  data 
to  calculate  an  inactivation  ratio? 

141.535  What    if  my  system  uses 
chloramines,  ozone,  or  chlorine  dioxide 

•for  primary  disinfection? 

141.536  My  system  has  developed  an* 
inactivation  ratio;  what  must  we  do 
now? 

Disinfiection  Benchmark 

141.540  Who  has  to  develop  a  Disinfection 
Benchmark? 

141.541  What  are  significant  changes  to 
disinfection  practice? 

141.542  What  must  my  system  do  if  we  are 
considering  a  significant  change  to 
disinfection  practices? 

141.543  How  is  the  Disinfection  Benchmark 
calculated? 

141.544  What  if  my  system  uses 
chloramines,  ozone,  or  chlorine  dioxide 
for  primary  disinfection? 

Combined  Filter  Effluent  Requirements 

141.550  Is  my  system  required  to  meet 
subpart  T  combined  filter  effluent 
turbidity  limits? 

141.551  What  strengthened  combined  filter 
effluent  turbidity  limits  must  my  system 
meet? 

141.552  My  system  consists  of  "alternative 
filtration"  and  is  required  to  conduct  a 
demonstration.  What  is  required  of  my 
system  and  how  does  the  State  establish 
my  turbidity  limits? 


141.553    My  system  practices  lime 

softening — is  there  any  special  provision 
regarding  my  combined  filter  effluent? 

Individual  Filter  Turbidity  Requirements 

141.560  Is  my  system  subject  to  individual 
filter  turbidity  requirements? 

141.561  What  happens  if  my  system's 
turbidity  monitoring  equipment  fails?  , 

141.562  My  system  only  has  two  or  fewer 
filters — is  there  any  special  provision 
regarding  individual  filter  turbidity 
monitoring? 

141.563  What  follow-up  action  is  my 
system  required  to  take  based  on 
continuous  tiubidity  monitoring? 

141.564  My  system  practices  lime 
softening — is  there  any  special  provision 
regarding  my  individual  filter  turbidity 
monitoring? 

Reporting  and  Recordkeeping  Requirements 

141.570  What  does  subpart  T  require  that 
my  system  report  to  the  State? 

141.571  What  records  does  subpart  T 
require  my  system  to  keep? 

Subpart  T— Enhanced  Filtration  and 
Diainfection— Systema  Serving  Fewer 
Tfian  10,000  People 

General  Requirements 

§  1 41 .500    Gerwral  requirements. 

The  requirements  of  this  subpart 
constitute  national  primary  drinking 
water  regulations.  'These  regulations 
establish  requirements  for  filtration  and 
disinfection  that  are  in  addition  to 
criteria  under  which  filtration  and 
disinfection  are  required  under  subpart 
H  of  this  part.  The  regulations  in  this 
subpart  establish  or  extend  treatment 
technique  requirements  in  lieu  of 
maximiun  contaminant  levels  for  the 
following  contaminants:  Giardia 
lamblia,  viruses,  heterotrophic  plate 
coimt  bacteria,  Legionella, 
Cryptosporidium  and  turbidity.  The 
treatment  technique  requirements 
consist  of  installing  and  properly 
operating  water  treatment  processes 
which  reliably  achieve: 

(a)  At  least  99  percent  (2  log)  removal 
of  Cryptosporidium  between  a  point 
where  the  raw  water  is  not  subject  to 
recontamination  by  surface  water  runoff 
and  a  point  downstream  before  or  at  the 
first  customer  for  filtered  systems,  or 
Cryptosporidium  control  imder  the 
watershed  control  plan  for  unfiltered 
systems;  and 

(b)  Compliance  with  the  profiling  and 
benchmark  requirements  in  §§  141.530 
through  141.544. 

§141.501    Whotesubiecttothe 
requirements  of  suttpairt  T? 

You  are  subject  to  these  requirements 
if  yoiu  system: 

(a)  Is  a  public  water  system; 

(b)  Uses  surface  water  or  GWUDI  as  a 
source;  and 


(c)  Serves  fewer  than  10,000  persons. 

§  141 .502    Wtwn  must  my  system  comply 
with  theee  requirements? 

You  must  comply  with  these 
requirements  in  this  subpart  beginning 
January  14,  2005  except  where 
otherwise  noted. 

§141.503    What  does  sutipartT  require? 

There  are  seven  requirements  of  this 
subpart,  and  you  must  comply  with  all 
requirements  that  are  applicable  to  your 
system.  These  requirements  are: 

(a)  You  must  cover  any  finished  water 
reservoir  that  you  began  to  construct  on 
or  after  March  15,  2002  as  described  in 
§§141.510  and  141.511; 

(b)  If  yoiu  system  is  an  unfiltered 
system,  you  must  comply  with  the 
updated  watershed  control  requirements 
described  in  §§  141.520-141.522: 

(c)  If  your  system  is  a  community  or 
non-transient  non-community  water 
systems  you  must  develop  a  disinfection 
profile  as  described  in  §§  141.530- 
141.536; 

(d)  If  yoiu  system  is  considering 
making  a  significant  change  to  its 
disinfection  practices,  you  must  develop 
a  disinfection  benchmark  and  consult 
with  the  State  for  approval  of  the  change 
as  described  in  §§  141.540-141.544; 

(e)  If  your  system  is  a  filtered  system, 
you  must  comply  with  the  combined 
filter  effiuent  requirements  as  described 
in  §§141.550-141.553: 

(f)  If  yoiu  system  is  a  filtered  system 
that  uses  conventional  or  direct 
filtration,  you  must  comply  with  the 
individual  filter  turbidity  requirements 
as  described  in  §§  141.560-141.564;  and 

(g)  You  must  comply  with  the 
applicable  reporting  and  recordkeeping 
requirements  as  described  in  §§  141.570 
and  141.571. 

Finished  Water  Reservoirs 

§  141.510    Is  my  system  subject  to  the  new 
finished  water  reservoir  requirements? 
All  subpart  H  systems  which  serve 
fewer  than  10,000  are  subject  to  this 
requirement. 

§  141.51 1    What  is  required  of.new  finished 
water  reservoire? 

If  your  system  begins  construction  of 
a  finished  water  reservoir  on  or  after 
March  15,  2002  the  reservoir  must  be 
covered.  Finished  water  reservoirs  for 
which  your  system  began  construction 
prior  to  March  15,  2002  are  not  subject 
to  this  requirement. 

Additional  Watershed  Control 
Requirements  for  Unfiltered  Systems 

§141.520    is  my  system  suttiect  to  the 
updated  watershed  control  requirements? 

If  you  are  a  subpart  H  system  serving 
fewer  than  10,000  persons  which  does 
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not  provide  filtration,  you  must 
continue  to  comply  with  all  of  the 
filtration  avoidance  criteria  in  §  141.71, 
as  well  as  the  additional  watershed 
control  reqiiirements  in  §  141.521. 

f  141521    What  updatad  watarstMd  control 
raquiramanta  muat  my  unflltarad  systam 
miplamaiit  to  continue  to  avoid  filtration? 

Your  system  must  take  any  additional 
steps  necessary  to  minimize  the 
potential  for  contamination  by 
Cryptosporidium  oocysts  in  the  source 
water.  Your  system's  watershed  control 
program  must,  for  Cryptosporidium: 

(a)  Identify  watershed  characteristics 
and  activities  which  may  have  an 
adverse  effect  on  source  water  quality; 
and 

(b)  Monitor  the  occurrence  of 
activities  which  may  have  an  adverse 
effect  on  source  water  quality. 

1141522    How  doeattieStata  determine 
whalharmy  ayatam's  watarahed  control 
raquiramanta  are  adequate? 

During  an  onsite  inspection 
conducted  under  the  provisions  of 
§  141.71(b)(3).  the  State  must  determine 
whether  your  watershed  control 
program  is  adequate  to-limit  potential 
contamination  by  Cryptosporidium 
oocysts.  The  adequacy  of  the  program 
must  be  based  on  the 
comprehensiveness  of  the  watershed 
review;  the  effectiveness  of  your 
program  to  monitor  and  control 
detrimental  activities  occurring  in  the 
watershed;  and  the  extent  to  which  your 
system  has  maximized  land  ownership 
and/or  controlled  land  use  within  the 
watershed.  { 


Disinfection  Profile 

§141.530    Wtwt  ia  a  Disinfection  Proflla 
and  wtto  must  develop  one? 

A  disinfection  profile  is  a  graphical 
representation  of  your  system's  level  of 
Giardia  lamblia  or  virus  inactivation 
measured  diuing  the  course  of  a  year.  U 
you  are  a  subpart  H  community  or  non- 
transient  non-community  water  systems 
which  serves  fewer  than  10,000  persons, 
your  system  must  develop  a  disinfection 
profile  imless  your  State  determines  that 
your  system's  profile  is  unnecessary. 
Your  State  may  approve  the  use  of  a 
more  representative  data  set  for 
disinfection  profiling  than  the  data  set 
required  under  §§  141.532-141.536. 

§  1 41 .531    What  criteria  muat  a  State  uaa  to 
determine  that  a  profile  is  unnacaaaary? 

States  may  only  determine  that  a 
system's  profile  is  unnecessary  if  a 
system's  TTHM  and  HAAS  levels  are 
below  0.064  mg/L  and  0.048  mg/L, 
respectively.  To  determine  these  levels, 
TTHM  and  HAAS  samples  must  be 
collected  after  January  1, 1998.  during 
the  month  with  the  warmest  water 
temperature,  and  at  the  point  of 
maximiun  residence  time  in  your 
distribution  system. 

§141.532    How  doea  my  systam  develop  a 
Disinfection  Profile  and  when  must  it 
begin? 
A  disinfection  profile  consists  of  three 

steps: 

(a)  First,  your  system  must  collect 
data  for  several  parameters  from  the 
plant  as  discussed  in  §  141.533  over  the 
course  of  12  months.  If  your  system 
serves  between  500  and  9,999  persons 
you  must  begin  to  collect  data  no  later 


than  July  1,  2003.  If  your  system  serves 
fewer  than  500  persons  you  must  begin 
to  collect  data  no  later  than  January  1. 
2004. 

(b)  Second,  your  system  must  use  this 
data  to  calculate  weekly  log  inactivation 
as  discussed  in  §§  141.534  and  141.535; 
and 

(c)  Third,  your  system  must  use  these 
weekly  log  inactivations  to  develop  a 
disinfection  profile  as  specified  in 
§141.536. 

§141.533    What  data  muat  my  ayatam 
eollact  to  calculate  a  Disinfection  Profile? 

Your  system  must  monitor  the 
following  parameters  to  determine  the 
total  log  inactivation  using  the 
analytical  methods  in  §  141.74  (a),  once 
per  week  on  the  same  calendar  day.  over 
12  consecutive  months: 

(a)  The  temperature  of  the  disinfected 
water  at  each  residual  disinfectant 
concentration  sampling  point  during 
peak  hourly  flow; 

(b)  If  yoxu  system  uses  chlorine,  the 
pH  of  the  disinfected  water  at  each 
residual  disinfectant  concentration 
sampling  point  during  peak  hourly  flow; 

(c)  The  disinfectant  contact  time(s) 
CT")  during  peak  hourly  flow;  and 

(d)  The  residual  disinfectant 
concentration(s)  ("C")  of  the  water 
before  or  at  the  first  customer  and  prior 
to  each  additional  point  of  disinfection 
during  peak  hourly  flow. 

§141534    How  does  my  systam  uaa  this   - 
data  to  calculate  an  inactivation  ratio? 

Calculate  the  total  inactivation  ratio 
as  follows,  and  multiply  the  value  by 
3.0  to  determine  log  inactivation  of 
Giardia  lamblia: 


H  your  system 


(a)  Uses  only  one  point  of  disinfect- 
ant application. 


(b)  Uses  more  than  one  point  of 
dteinfectant  application  before  the 
first  customer. 


Your  system  must  detemiine  * 


(1)  One  inactivation  ratio  (CTcalc/CT99  9)  before  or  at  the  first  customer  during  peal(  hourly  flow 

or  _.  J- 

(2)  Successive  CTcalc/CT99  9  values,  representing  sequential  inactivation  ratios,  between  the  point  of  dis- 
infectant application  and  a  point  before  or  at  the  first  customer  during  peak  houriy  flow.  Under  this  alter- 
native, your  system  must  calculate  the  total  inactivation  ratio  by  detennining  (CTcalc/CT99.9)  for  each  se- 
quence and  then  adding  the  (CTcalc/CT99  9)  values  together  to  determine  (XTcalc/CT99  9). 

The  (CTcalc/CT99  9)  value  of  each  disinfection  segment  immediately  prior  to  the  next  point  of  disinfectant 
application,  or  for  the  final  segment,  before  or  at  the  first  customer,  during  peak  houriy  fk>w  using  the 
procedure  specified  in  paragraph  (a)(2)  of  this  section. 


1141535   What  if  my  system  US 
chtaraminaa,  oaona,  or  chlorine  dioxida  for 
primary  diainfacUon? 

If  your  system  uses  chloramines, 
ozone,  or  chlorine  dioxide  for  primary 
disinfection,  you  must  also  calculate  the 
logs  of  inactivation  for  viruses  and 
develop  an  additional  disinfection 
profile  for  viruses  using  methods 
approved  by  the  State.       { 


§141.536    My  ayatam  has  davalopad  an 
inactivation  ratio;  what  muat  wa  do  now? 

Each  log  inactivation  serves  as  a  data 
point  in  your  disinfection  profile.  Your 
system  will  have  obtained  52 
measurements  (one  for  every  week  of 
the  year).  This  will  allow  your  system 
and  the  State  the  opportunity  to 
evaluate  how  microbial  inactivation 
varied  over  the  coiuse  of  the  year  by 
looking  at  all  52  measurements  (your 
Disinfection  Profile).  Your  system  must 
retain  the  Disinfection  Profile  data  in 


graphic  form,  such  as  a  spreadsheet, 
which  must  be  available  for  review  by 
the  State  as  part  of  a  sanitary  survey. 
Yo\ir  system  must  use  this  data  to 
calculate  a  benchmark  if  you  are 
considering  changes  to  disinfection 
practices. 

Disinfection  Benchmark 

§141540    Who  haa  to  develop  a 
Dialnfaction  Benchmark? 

If  you  are  a  subpart  H  system  required 
to  develop  a  disinfection  profile  under 
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§§  141.530  through  141.536,  your 
system  must  develop  a  Disinfection 
Benchmark  if  you  decide  to  make  a 
significant  change  to  your  disinfection 
practice.  Your  system  must  consiilt  with 
the  State  for  approval  before  you  can 
implement  a  significant  disinfection 
practice  change. 

§  141541    What  are  aignificant  ehangea  to 
diainfactlon  pradioe? 

Significant  changes  to  disinfection 
practice  include: 

(a)  Changes  to  the  point  of 
disinfection; 

'  (b)  Changes  to  the  disinfectant(s)  used 
in  the  treatment  plant; 

(c)  Changes  to  the  disinfection    ' 
process;  or 


(d)  Any  other  modification  identified 
by  the  State. 

§141.542    What  muat  my  ayatam  do  if  we 
are  conaidaring  a  aignificant  ctiange  to 
dialnfaction  practicaa? 

If  your  system  is  considering  a 
significant  change  to  its  disinfection 
practice,  your  system  must  calculate  a 
disinfection  benchmark(s)  as  described 
in  §§  141.543  and  141.544  and  provide 
the  benchmark(s)  to  your  State.  Your 
system  may  only  make  a  significant 
disinfection  practice  change  after 
consulting  with  the  State  for  approval. 
Your  system  must  submit  the  following 
information  to  the  State  as  part  of  the 
consultation  and  approval  process: 


(a)  A  description  of  the  proposed 
change; 

(b)  The  disinfection  profile  for  Giardia 
lamblia  (and,  if  necessary,  viruses)  and 
disinfection  benchmark; 

(c)  An  analysis  of  how  the  proposed 
change  will  affect  the  current  levels  of 
disinfection;  and 

(d)  Any  additional  information 
requested  by  the  State. 

§141.543    How  is  the  Disinfection 
Benchmark  calculatad? 

If  your  system  is  making  a  significant 
change  to  its  disinfection  practice,  it 
must  calculate  a  disinfection  benchmark 
using  the  procediire  specified  in  the 
following  table. 


To  cakxilale  a  disinfection  twnchmarit  your  system  must  perform  the  folk>wing  steps 


Step  1 :  Using  the  data  your  system  collected  to  devek>p  the  Disinfection  Profile,  detemiine  the  average  Giardia  lamblia  inactivation  for  each  cal- 
endar month  by  dividing  the  sum  of  all  Giardia  lamblia  inactivations  for  that  ntranth  by  the  number  of  values  cak:ulated  for  that  month. 
Step  2:  Determine  the  lowest  monthly  average  value  out  of  the  twelve  values.  This  value  becomes  the  disinfection  benchmari<. 


§141544    What  if  my  ayatem  uaes 
chloramines,  ozone,  or  chlorine  dioxide  for 
primary  dialnfaction? 

If  yoiu-  system  uses  chloramines, 
ozone  or  chlorine  dioxide  for  primary 
disinfection  your  system  must  calculate 
the  disinfection  benchmark  fi-om  the 
data  your  system  collected  for  viruses  to 
develop  the  disinfection  profile  in 
addition  to  the  Giardia  lamblia 
disinfection  benchmark  calculated 
imder  §  141.543.  This  viral  benchmark 
must  be  calculated  in  the  same  manner 
used  to  calculate  the  Giardia  lamblia 
disinfection  benchmark  in  §  141.543. 


Combined  Filter  ECQuent  Requirements 

§  1 41 .550    Is  my  system  required  to  meet 
subpart  T  combined  filter  effluent  turt>idity 
limita? 

All  subpart  H  systems  which  serve 
populations  fewer  than  10,000,  are 
required  to  filter,  and  utilize  filtration 
other  than  slow  sand  filtration  or 
diatomaceous  earth  filtration  must  meet 
the  combined  filter  effluent  ttirbidity 
requirements  of  §§  141.551-141.553  .  If 
your  system  uses  slow  sand  or 
diatomaceous  earth  filtration  you  aie 
not  required  to  meet  the  combined  filter 
effluent  turbidity  limits  of  subpart  T, 
but  you  must  continue  to  meet  the 
combined  filter  effluent  turbidity  limits 
in  §141.73. 


§  1 41 .551    What  strengthened  combined 
filter  effluent  turtMKy  limits  must  my 
systam  meet? 

Your  system  must  meet  two 
strengthened  combined  filter  effluent 
turbidity  limits. 

(a)  The  first  combined  filter  effluent 
turbidity  limit  is  a  "95th  percentile" 
turbidity  limit  that  your  system  must 
meet  in  at  least  95  percent  of  the 
turbidity  measurements  taken  each 
month.  Measurements  must  continue  to 
be  taken  as  described  in  §  141.74(a)  and 
(c).  Monthly  reporting  must  be 
completed  according  to  §  141.570.  The 
following  table  describes  the  required 
limits  for  specific  filtration 
technologies. 


If  your  system  consists  of*  *  * 

Your  95th  percentile  turbidity  value  is  *  *  * 

(^'\  Conventional  RItration  or  Direct  Filtration 

0.3  NTU. 

(2)  All  other  "Altemative"  Filtratkm 

A  value  determined  by  the  State  (no  to  exceed 
1   NTU)  based  on  tt>e  demonstratkxi  de- 
scribed in  §141.552. 

(b)  The  second  combined  filter 
effluent  turbidity  limit  is  a  "maximum" 
turbidity  limit  which  yoiu'  system  may 
at  no  time  exceed  during  the  month. 


Measurements  must  continue  to  be 
taken  as  described  in  §  141.74(a)  and  (c). 
Monthly  reporting  must  be  completed 
according  to  §  141.570.  The  following 


table  describes  the  required  limits  for 
specific  filtration  technologies. 


If  your  system  consists  of  * 


(1)  Conventional  RItration  or  Direct  Filtration 

(2)  All  other  "Altemative "  


Your  maximum  turbidity  value  is 


1  NTU. 

A  value  determined  by  the  State  (not  to  ex- 
ceed 5  NTU)  based  on  the  demonstration  as 
descrit)ed  in  §141.552. 
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1141.552    My  tysiMn  constetB  of 
"alternative  filtration"  and  is  raquirad  to 
conduct  a  damonstration— wtnt  is  raquired 
of  my  systam  and  iww  does  the  State 
aataMish  my  turt)idity  limite? 

(a)  If  your  system  consists  of 
alternative  filtration(filtration  other  than 
slow  sand  filtration,  diatomaceous  earth 
filtration,  conventional  filtration,  or 
direct  filtration)  you  are  required  to 
conduct  a  demonstration  (see  tables  in 

§  141.551).  Your  system  must 
demonstrate  to  the  State,  using  pilot 
plant  studies  or  other  means,  that  yoiu- 
system's  filtration,  in  combination  with 
disinfection  treatment,  consistently 
achieves: 

(1)  99  percent  removed  of 
Cryptosporidium  oocysts; 

12)  99.9  percent  removal  and/or 
inactivation  of  Giardia  lamblia  cysts; 
and 

(3)  99.99  percent  removal  and/or 
inactivation  of  viruses.       , 

(b)  [Reserved]  | 

{141.553    My  system  practices  lime 
softening    is  tfiere  any  special  provision 
legarding  my  conMned  filter  effluent? 

If  your  system  practices  lime 
softening,  you  may  acidify 


representative  combined  filter  effluent 
turbidity  samples  prior  to  analysis  using 
a  protocol  approved  by  the  State. 

Individual  Filter  Turbidity 
Requirements 

§  1 41 .560    Is  my  system  subject  to 
Individual  filter  turbidity  requiremente? 

If  your  system  is  a  subpart  H  system 
serving  fewer  than  10,000  people  and 
utilizing  conventional  filtration  or  direct 
filtration,  you  must  conduct  continuous 
monitoring  of  turbidity  for  each 
individual  filter  at  your  system.  The 
following  requirements  apply  to 
continuous  txirbidity  monitoring: 

(a)  Monitoring  must  be  conducted 
using  an  approved  method  in 

§  141.74(a); 

(b)  Calibration  of  turbidimeters  must 
be  conducted  using  procedures 
specified  by  the  manufacturer, 

(c)  Results  of  turbidity  monitoring 
must  be  recorded  at  least  every  15 
minutes; 

(d)  Monthly  reporting  must  be 
completed  according  to  §  141.570;  and 

(e)  Records  must  be  maintained 
according  to  §  141.571. 


§  1 41 .561    What  happens  if  my  system's     ' 
turbidity  monitoring  equipment  falls? 

If  there  is  a  failure  in  the  continuous 
turbidity  monitoring  equipment,  your 
system  must  conduct  grab  sampling 
every  four  hours  in  lieu  of  continuous 
monitoring  until  the  turbidimeter  is 
back  on-line.  Your  system  has  14  days    , 
to  resimie  continuous  monitoring  before 
a  violatipn  is  incurred. 

§  1 41 .562    My  system  only  has  two  or  fewer 
filters— is  there  any  special  provision 
regarding  individual  filter  turbidity 
monitoring? 

Yes,  if  your  system  only  consists  of 
two  or  fewer  filters,  you  may  conduct 
continuous  monitoring  of  combined 
filter  effluent  tvu-bidity  in  lieu  of 
individual  filter  effluent  turbidity 
monitoring.  Continuous  monitoring 
must  meet  the  saine  requirements  set 
forth  in  §  141.560(a)  through  (d)  and 
§141.561. 

§141.563    What  followHip  action  is  my 
system  required  to  telw  based  on 
continuous  turt)ldity  monitoring? 

Follow-up  action  is  required 
according  to  the  following  tables: 


If 


(a)  The  turt)idity  of  an  individual  filter  (or  the  tur- 
bidity of  combined  filter  effluent  (CFE)  for  sys- 
tems with  2  filters  that  monitor  CFE  in  lieu  of 
indnndual  filters)  exceeds  1.0  NTU  in  two  con- 
secutive recordings  15  minutes  apart. 


Your  system  must  * 


Report  to  the  State  by  the  10th  of  the  following  month  and  include  the  filter  number(s),  cor- 
responding date(s),  turbidity  value(s)  which  exceeded  1.0  NTU.  and  the  cause  (if  known)  for 
the  exceedance(s). 


If  a  system  was  required  to  report  to  the  State 


(b)  For  Ifwee  months  in  a  row  and  turbidity  ex- 
ceeded 1.0  NTU  in  two  consecutive  record- 
ings 15  minutes  apart  at  the  same  filter  (or 
CFE  for  systems  with  2  filters  that  monitor 
CFE  in  lieu  of  individual  filters). 


(c)  For  two  months  in  a  row  and  turbidity  ex- 
ceeded 2.0  BTU  in  2  consecutive  recordings 
15  minutes  apart  at  the  same  filler  (or  CFE 
for  systems  with  2  fitters  that  monitor  CFE  in 
lieu  of  individual  filters). 


Your  system  must 


Conduct  a  self-assessment  of  the  fitterts)  within  14  days  of  the  day  the  filter  exceeded  1.0 
NTU  in  two  consecutive  measurements  for  the  third  straight  month  unless  a  CPE  as  speci- 
fied in  paragraph  (c)  of  this  section  was  required.  Systems  with  2  filters  that  monitor  CFE  in 
lieu  of  individual  filters  must  conduct  a  self  assessnrjent  on  both  filters.  The  self-assessment 
must  consist  of  at  least  the  following  components:  assessmerit  of  filter  performance;  devel- 
opment of  a  filter  profile;  identification  and  prioritization  of  factors  limiting  filter  performance; 
assessment  of  the  applicability  of  corrections;  and  preparation  of  a  filter  self-assessment  re- 
port. If  a  self-assessment  is  required,  the  date  that  it  was  triggered  and  the  date  that  it  was 
completed. 

Arrange  to  have  a  comprehensive  performance  evaluation  (CPE)  conducted  by  the  State  or  a 
third  party  approved  by  the  State  not  later  than  60  days  following  the  day  the  filter  exceeded 
2.0  NTU  in  two  consecutive  measurements  for  ttie  second  straight  month.  If  a  CPE  has 
been  completed  by  the  State  or  a  third  party  approved  by  the  State  within  the  12  prior 
months  or  the  system  and  State  are  jointiy  participating  in  an  ongoing  Comprehensive  Tech- 
nical Assistance  (CTA)  project  at  the  system,  a  new  CPE  is  not  required.  If  conducted,  a 
CPE  must  be  completed  and  submitted  to  the  State  no  later  than  120  days  following  the 
day  the  filter  exceeded  2.0  NTU  in  two  consecutive  measurements  for  the  second  straight 
month. 


1141.564    My  system  pcactices  lime 
aoltening    is  there  any  special  provision 
ragafdbig  my  individual  filler  turbidity 


If  your  system  utilizes  lime  softening, 
you  may  apply  to  the  State  for 
altCToative  turtiidity  exceedance  levels 
iat  the  levels  specified  in  the  table  in 


§  141.563.  You  must  be  able  to 
demonstrate  to  the  State  that  higher 
turbidity  levels  are  due  to  lime 
carryover  only,  and  not  due  to  degraded 
filter  performance. 


Repoiting  and  ReconUceeping 
Requirements 

i141J570    What  does  subpart  T  require  that 
my  aystam  report  to  the  State? 

This  subpart  T  requires  your  system 
to  report  several  items  to  the  State.  The 
following  table  describes  the  items 
which  must  be  reported  and  the 
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frequency  of  reporting.  Your  system  is 
required  to  report  the  information 
described  in  the  following  table,  if  it  is 


subject  to  the  specific  requirement 
shown  in  the  first  column. 


Corresponding 
requirement 


Description  of  information  to  report 


FrequerKy 


(a)  Combined  Filter  Effluent  Re- 
quirements. 
(§§141.550-141.553) 


(b)  Individual  Turbidity  Require- 
ments. 
(§§141.560-141.564) 


(c)  Disinfection  Profiling 
(§§141.530-141.536) 


(d)  Disinfection  Benchmariting 
(§§141.540-141.544) 


(1)  The  total  number  of  filtered  water  turt>idity  measurements 
taken  during  the  month. 

(2)  The  number  and  percentage  of  filtered  water  turisldity 
measurements  taken  during  the  month  which  are  less  than 
or  equal  to  your  system's  required  95th  percentile  limit. 

(3)  The  date  and  value  of  any  turt>idity  measurements  taken 
during  the  month  whk:h  exceed  ttie  maximum  turbkJity 
value  for  your  filtration  system. 

(1)  That  your  system  conducted  individual  filter  turbklity  moni- 
toring during  the  month. 

(2)  The  filter  number(s),  corresponding  date(s),  and  the  tur- 
bidity value(s)  whk:h  exceeded  1 .0  NTU  during  Vn&  month, 
but  only  if  2  consecutive  measurements  exceeded  1 .0  NTU. 

(3)  If  a  self-assessment  is  required,  the  date  that  it  was  trig- 
gered and  the  date  that  It  was  completed. 


(4)  If  a  CPE  is  required,  that  the  CPE  is  required  and  the 
date  that  it  was  triggered. 

(5)  Copy  of  completed  CPE  report 

(1)  Results  of  optional  monitoring  which  show  TTHM  levels 

<0.064  mg/l  and  HAAS  levels  <0.048  mg/l  (Only  if  your  sys- 
tem wishes  to  forgo  profiling)  or  that  your  system  has 
begun  disinfectron  profiling. 
(1)  A  description  of  the  proposed  change  in  disinfection,  your 
system's  disinfection  profile  for  Giardia  lamblia  (and,  if  nec- 
essary, viruses)  and  disinfection  benchmarit,  and  an  anal- 
ysis of  how  the  proposed  change  will  affect  the  current  lev- 
els of  disinfection. 


By  the  10th  of  tf)e  following  month. 


By  the  10th  of  the  folk)wing  month. 


By  the  lOtii  of  Mie  following  month. 


By  the  10th  of  the  following  month. 


By  the  10th  of  ttie  following  month. 


By  the  10th  of  the  following  month  (or  14  days 
after  the  self-assessment  was  triggered  only 
if  the  self-assessment  was  triggered  dunng 
the  last  four  days  of  the  month) 

By  the  lOtti  of  the  following  month. 

Within  120  days  after  ttie  CPE  was  triggered. 

(i)  For  systems  serving  500-9,999  by  July  1, 
2003; 

(ii)  For  systems  serving  fewer  than  500  by 
January  1 ,  2004. 

Anytime  your  system  is  considering  a  signifi- 
cant change  to  its  disinfection  practk%. 


§  1 41 .571    What  records  does  subpart  T 
require  my  system  to  iceep? 

Your  system  must  keep  several  types 
of  records  based  on  the  requirements  of 
subpart  T,  in  addition  to  recordkeeping 


requirements  imder  §  141.75.  The 
following  table  describes  the  necessary 
records,  the  length  of  time  these  records 
must  be  kept,  and  for  which 
requirement  the  records  pertain.  Your 


system  is  required  to  maintain  records 
described  in  this  table,  if  it  is  subject  to 
the  specific  requirement  shown  in  the 
first  column. 


Conesponding  requirement 

Descriptun  of  necessary  records 

Duration  of  time 
records  must  be  kept 

(a)  Individual  Filter  Turbiditv  Reauirements  

Results  of  indivklual  filter  monitoring 

At  least  3  years. 

(§§141.560-141.564) 

(b)  Disinfection  Profiling  

Results  of  Profile  (including  raw  data  and  analysis)  

Benchmart(  (including  raw  data  and  analysis)  

Indefinitely. 

(§§141.530-141.536) 

(c)  Disinfection  Benchmarking  

Indefinitely. 

(§§141.540-141.544) 

PART  142— NATIONAL  PRIMARY 
DRINKING  WATER  REGULATIONS 
IMPLEMENTATION 

15.  The  authority  citation  for  Part  142 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  300f,  300g-l,  300g-2, 
300g-3.  300g-4,  300g-5,  300g-6.  300J-4, 
300J-9,  and300j-ll. 

16.  Section  142.14  is  amended  by 
revising  paragraphs  (a)(3),  (a)(4)(i), 
(a)(4)(ii)  introductory  text,  and  (a)(7)  to 
read  as  follows: 


§142.14    Records  kept  by  Stetes. 

(a)  *  *  * 

(3)  Records  of  turbidity  measurements 
must  be  kept  for  not  less  than  one  year. 
The  information  retained  must  be  set 
forth  in  a  form  which  makes  possible 
comparison  with  the  limits  specified  in 
§§141.71, 141.73, 141.173  and  141.175, 
141.550-141.553  and  141.560-141.564 
of  this  chapter.  Until  June  29, 1993.  for 
any  public  water  system  which  is 
providing  filtration  treatment  and  until 
December  30,  1991,  for  any  public  water 
system  not  providing  filtration 
treatment  and  not  required  by  the  State 


to  provide  filtration  treatment,  records 
kept  must  be  set  forth  in  a  form  which 
makes  possible  comparison  with  the 
limits  contained  in  §  141.13  of  this 
chapter. 

(4)(i)  Records  of  disinfectant  residual 
measurements  and  other  parameters 
necessary  to  document  disinfection 
effectiveness  in  accordance  with 
§§141.72  and  141.74  of  this  chapter  and 
the  reporting  requirements  of  §§  141.75. 
141,175,  and  141.570.  of  this  chapter 
must  be  kept  for  not  less  than  one  year. 

(ii)  Records  of  decisions  made  on  a 
system-by-system  and  case-by-case  basis 
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under  provisions  of  part  141,  subpart  H, 
subpart  P,  or  subpart  T  of  this  chapter, 
must  be  made  in  writing  and  kept  by  the 
State. 

***** 

(7)  Any  decisions  made  pursuant  to 
the  provisions  of  part  141,  subpart  P  or 
subpart  T  of  this  chapter. 

(ij  Records  of  systems  consulting  with 
the  State  concerning  a  modification  to 
disinfection  practice  under 
§§  141.170(d),  141.172(c),  and  141.542 
of  this  chapter,  including  the  status  of 
the  consultation. 

(ii)  Records  of  decisions  that  a  system 
using  alternative  filtration  technologies, 
as  allowed  under  §§  141.173(bl  and 
§  141.552  of  this  chapter,  can 
consistently  achieve  a  99.9  percent 
removal  and/or  inactivation  of  Giardia 
lamblia  cysts,  99.99  percent  removal 
and/or  inactivation  of  viruses,  and  99 
percent  removal  of  Cryptosporidium 
oocysts.  The  decisions  must  include 
State-set  enforceable  tiubidity  limits  for 
each  system.  A  copy  of  the  decision 
must  be  kept  until  die  decision  is 
reversed  or  revised.  The  State  must 
provide  a  copy  of  the  decision  to  the 
system. 

(iii)  Records  of  systems  required  to  do 
filter  self-assessment,  CPE,  or  CCP 
under  the  requirements  of  §§141.175 
and  141.563  of  this  chapter. 
***** 

17.  Section  142.16  is  amended  by 
revising  paragraph  (g)  introductory  text 
and  adding  paragraph  (j)  to  read  as 
follows: 

f  142.16    Special  primacy  requirements. 

***** 

(g)  Requirements  for  States  to  adopt 
40  CFR  part  141,  Subpart  P  Enhanced 
Filtration  and  Disinfection — Systems 
Serving  10,000  or  More  People.  In 
addition  to  the  general  primacy 
requirements  enumerated  elsewhere  in 
this  part,  including  the  requirement  that 
State  provisions  are  no  less  stringent 
than  die  Federal  requirements,  an 


application  for  approval  of  a  State 
program  revision  that  adopts  40  CFR 
part  141,  Subpart  P  Enhanced  Filtration 
and  Disinfection — Systems  Serving 
10,000  or  More  People,  must  contain  the 
information  specified  in  this  paragraph: 
***** 

(j)  Requirements  for  States  to  adopt  40 
CFR  part  141,  Subpart  T  Enhanced 
Filtration  and  Disinfection — Systems 
Serving  Fewer  than  10,000  People.  In 
addition  to  the  general  primacy 
requirements  enumerated  elsewhere  in 
this  part,  including  the  requirement  that 
State  provisions  are  no  less  stringent 
than  the  Federal  requirements,  an 
application  for  approval  of  a  State 
program  revision  that  adopts  40  CFR 
part  141,  Subpart  T  Enhanced  Filtration 
and  Disinfection — Systems  Serving 
Fewer  than  10,000  People,  must  contain 
the  information  specified  in  this 
paragraph: 

(1)  Enforceable  requirements.  States 
must  have  rules  or  other  authority  to 
require  systems  to  participate  in  a 
Comprehensive  Technical  Assistance 
(CTA)  activity,  the  performance 
improvement  phase  of  the  Composite 
Correction  Program  (CCP).  The  State 
must  determine  whether  a  CTA  must  be 
conducted  based  on  results  of  a  CPE 
which  indicate  the  potential  for    . 
improved  performance,  and  a  finding  by 
the  State  that  the  system  is  able  to 
receive  and  implement  technical 
assistance  provided  through  the  CTA.  A 
CPE  is  a  thorough  review  and  analysis 
of  a  system's  performance-based 
capabilities  and  associated 
administrative,  operation  and 
maintenance  practices.  It  is  conducted 
to  identify  factors  that  may  be  adversely 
impacting  a  plant's  capability  to  achieve 
compliance.  During  the  CTA  phase,  the 
system  must  identify  and  systematically 
address  factors  limiting  performance. 
The  CTA  is  a  combination  of  utilizing 
CPE  results  as  a  basis  for  follow-up, 
implementing  process  control  priority- 
setting  techniques  and  maintaining 


long-term  involvement  to  systematically 
train  staff  and  administrators. 

(2)  State  practices  or  procedures. 

(i)  Section  141.530-141.536— How  the 
State  will  approve  a  more  representative 
data  set  for  optional  TTHM  and  HAAS 
monitoring  and  profiling. 

(ii)  Section  141.536  of  this  chapter — 
How  the  State  will  approve  a  method  to 
calculate  the  logs  of  inactivation  for 
viruses  for  a  system  that  uses  either 
chloramines,  ozone,  or  chlorine  dioxide 
ioT  primary  disinfection. 

(iii)  Section  141.542  of  this  chapter — 
How  the  State  will  consult  with  the 
system  and  approve  significant  changes 
to  disinfection  practices. 

(iv)  Section  141.552  of  this  chapter — 
For  filtration  technologies  other  than 
conventional  filtration  treatment,  direct 
filtration,  slow  sand  filtration,  or 
diatomaceous  earth  filtration,  how  the 
State  will  determine  that  a  public  water 
system  may  use  a  filtration  technology 
if  the  PWS  demonstrates  to  the  State, 
using  pilot  plant  studies  or  other  means, 
that  the  alternative  filtration  technology, 
in  combination  with  disinfection 
treatment  that  meets  the  requirements  of 
§  141.72(b)  of  this  chapter,  consistently 
achieves  99.9  percent  removal  and/or 
inactivation  of  Giardia  lamblia  cysts 
and  99.99  percent  removal  and/or 
inactivation  of  viruses,  and  99  percent 
removal  of  Cryptosporidium  oocysts. 
For  a  system  that  makes  this 
demonstration,  how  the  State  will  set 
turbidity  performance  requirements  that 
the  system  must  meet  95  percent  of  the 
time  and  that  the  system  may  not 
exceed  at  any  time  at  a  level  that 
consistently  achieves  99.9  percent 
removal  and/or  inactivation  of  Giardia 
lamblia  cysts,  99.99  percent  removal 
and/or  inactivation  of  viruses,  and  99 
percent  removal  of  Cryptosporidium 
oocysts. 

(FR  Doc.  02-409  Filed  1-11-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
FMeral  Aviation  Adminislratlon 

14CFRPart25  j 

[Dodwt  Na  FAA-2002-11271;  Notice  No. 
00-01] 

mN2120-AH39 

Mlacallaneous  HIgtit  Requirements 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 


SUMMARY:  The  Federal  Aviation 
Administration  proposes  to  amend  the 
airworthiness  standards  for  transport 
category  airplanes  concerning 
miscellaneous  flight  requirements. 
Adopting  this  proposal  would  eliminate 
regulatory  differences  between  the 
airworthiness  standards  of  the  U.S.  and 
the  Joint  Aviation  Requirements  of 
Europe,  without  affecting  current 
industry  design  practices.  ^ 

DATES:  Send  your  comments  on  or 
before  March  15.  2002. 
ADDRESSES:  Address  your  comments  to 
Dockets  Management  System,  U.S. 
Department  of  Transportation  Dockets, 
Room  Plaza  401, 400  Seventh  Street 
SW.,  Washington.  DC  20590-0001.  You 
must  identify  the  docket  immber  FAA- 
2002-1 1271 ,  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA  has 
received  your  comments,  please  include 
a  self-addressed,  stamped  postcard  on 
which  the  following  statement  is  made: 
"Conunents  to  Docket  No.  FAA-2002- 
11271."  We  will  date-stamp  the 
postcard  and  mail  it  back  to  you.  You 
also  may  submit  comments 
electronically  to  the  following  Internet 
address:  http://dms.dot.gov. 

You  may  review  the  public  docket 
containing  comments  to  this  proposed 
regulation  at  the  Department  of 
Transportation  (DOT)  Dockets  Office, 
located  on  the  plaza  level  of  the  Nassif 
Building  at  the  above  address.  You  may 
review  the  public  docket  in  person  at 
this  address  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Also,  you  may  review  the 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gpv. 

FOR  FURTHER  MFORMAtlON  CONTACT:  Don 
Stimson,  FAA,  Airplane  &  Flight  Crew 
Inter&ce  Branch,  ANM-111,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  WA  98055-4056; 
telephone  425-227-1129;  facsimile 
425-227-1320,  e-mail 
don.stunson@faa.gov. 


SUPPLEMENTARY  INFORMATION: 

How  Do  I  Submit  Comments  to  This 
NPRM? 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  action  by  submitting  such 
written  data,  views,  or  argiunents,  as 
they  may  desire.  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regulatory  docket  niunber  and  be 
submitted  in  duphcate  to  the  DOT  Rules 
Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  persoimel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

We  will  consider  all  comments 
received  on  or  before  the  closing  date 
before  taking  action  on  this  proposed 
ndemaking.  Comments  filed  late  will  be 
considered  as  far  as  possible  without 
incurring  expense  or  delay.  The 
proposals  in  this  document  may  be 
changed  in  light  of  the  comments 
received. 

How  Can  I  Oiitain  a  Copy  of  This 
NPRM? 

You  may  download  an  electronic 
copy  of  this  document  using  a  modem 
and  suitable  communications  software 
.from  the  FAA  regulations  section  of  the 
Fedworld  electronic  bidletin  board 
service  (telephone:  703-321-3339);  the 
Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  202-512-1661);  or,  if 
applicable,  the  FAA's  Aviation 
Ridemaking  Advisory  Committee 
bulletin  board  service  (telephone:  800- 
322-2722  or  202-267-5948). 

Internet  users  may  access  recently 
published  rulemaking  documents  at  the 
FAA's  Web  page  at  http://www.faa.gov/ 
avr/arm/nprm/nprm.htin  or  the  GPO's 
Web  page  at  http://wvfw.access.gpo.gov/ 
nam. 

You  may  obtain  a  copy  of  this 
dociunent  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Office 
of  Rulemaking,  ARM-1,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or  by  calling 
202-267-9680.  Conmumications  must 
identify  the  docket  number  of  this 
NPRM. 

Any  person  interested  in  being  placed 
on  the  mailing  list  for  future  ndemaking 
dociunents  shoidd  request  from  the 
above  office  a  copy  of  Advisory  Circular 


11-2A,  "Notice  of  Proposed  Rulemaking 
Distribution  System,"  which  describes 
the  application  procedure. 

Background 

What  Are  the  Relevant  Airworthiness 
Standards  in  the  United  States? 

In  the  United  States,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Title  14,  Code  of  Federal 
Regulations  (CFR)  part  25. 
Manufacturers  of  transport  category 
airplanes  must  show  that  each  airplane 
they  produce  of  a  different  type  design 
complies  with  the  appropriate  part  25 
standards.  These  standards  apply  to: 

•  Airplanes  manufactured  within  the 
U.S.  for  use  by  U.S.-registered  operators, 
and 

•  Airplanes  manufactured  in  other 
coimtries  and  imported  to  the  U.S. 
imder  a  bilateral  airworthiness 
agreement. 

What  Are  the  Relevant  Airworthiness 
Standards  in  Europe? 

In  Europe,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Joint  Aviation 
Requirements  (JAR)-25,  which  are 
based  on  part  25.  These  were  developed 
by  the  Joint  Aviation  Authorities  QAA) 
of  Eiuope  to  provide  a  common  set  of 
airworthiness  standards  within  the 
European  aviation  community.  Twenty- 
three  Eiiropean  countries  accept 
airplanes  type  certificated  to  the  JAR-25 
standards,  including  airplanes 
manufactured  in  the  U.S.  that  are  type 
certificated  to  JAR-25  standards  for 
export  to  Europe. 

What  Is  "Harmonization"  and  How  Did 
It  Start? 

Although  part  25  and  JAR-25  are  very 
similar,  they  are  not  identical  in  every 
respect.  When  airplanes  are  type 
certificated  to  boUi  sets  of  standards,  the 
differences  between  part  25  and  JAR-25 
can  result  in  substantial  additional  costs 
to  manufacturers  and  operators.  These 
additional  costs,  however,  frequently  do 
not  bring  about  an  increase  in  safety.  In 
many  cases,  part  25  and  JAR-25  may 
contain  different  requirements  to 
accomplish  the  same  safety  intent. 
Consequently,  manufacturers  are 
usually  burdened  with  meeting  the 
requirements  of  both  sets  of  standards, 
although  the  level  of  safety  is  not 
increased  correspondingly. 

Recognizing  that  a  conunon  set  of 
standards  would  not  only  benefit  the 
aviation  industry  economically,  but  also 
piaintain  the  necessary  high  level  of 
safety,  the  FAA  and  the  JAA  began  an 
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effort  in  1988  to  "harmonize"  their 
respective  aviation  standards.  The  goal 
of  the  harmonization  effort  is  to  ensure 
that: 

•  Where  possible,  standards  do  not 
require  domestic  and  foreign  parties  to 
manufacture  or  operate  to  different 
standards  for  each  country  involved; 
and 

•  The  standards  adopted  are  mutually 
acceptable  to  the  FAA  and  the  foreign 
aviation  authorities. 

The  FAA  and  JAA  have  identified  a 
niunber  of  significant  regulatory 
differences  (SRD)  between  the  wording 
of  part  25  and  JAR-25.  Both  the  FAA 
and  the  JAA  consider  "harmonization" 
'  of  the  two  sets  of  standards  a  high 
priority. 

What  Is  ARAC  and  What  Role  Does  It 
Play  in  Harmonization? 

After  initiating  the  first  steps  towards 
harmonization,  Uie  FAA  and  JAA  soon 
realized  that  traditional  methods  of 
rulemaking  and  accommodating 
different  administrative  procedures  was 
neither  sufficient  nor  adequate  to  make 
appreciable  progress  towards  fulfilling 
the  goal  of  harmonization.  The  FAA 
then  identified  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  as  an  ideal 
vehicle  for  assisting  in  resolving 
harmonization  issues,  and,  in  1992,  the 
FAA  tasked  ARAC  to  undertake  the 
entire  harmonization  effort. 

The  FAA  had  formally  established 
ARAC  in  1991  (56  FR  2190,  January  22, 
1991),  to  provide  advice  and 
recommendations  concerning  the  full 
range  of  the  FAA's  safety-related 
ndemaking  activity.  The  FAA  sought 
this  advice  to  develop  better  rules  in 
less  overall  time  and  using  fewer  FAA 
resoiuces  than  previously  needed.  The 
conunittee  provides  the  FAA  firsthand 
information  and  insight  from  interested 
parties  regarding  potential  new  rules  or 
revisions  of  existing  ndes. 

There  are  64  member  organizations  on 
the  committee,  representing  a  wide 
range  of  interests  within  the  aviation 
.  conununity.  Meetings  of  the  committee 
are  open  to  the  pubUc,  except  as 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

The  ARAC  establishes  working  groups 
to  develop  recommendations  for 
resolving  specific  airworthiness  issues. 
Tasks  assigned  to  working  groups  are 
published  in  the  Federal  Register. 
Although  working  group  meetings  are 
not  generally  open  to  the  public,  the 
FAA  solicits  participation  in  working 
groups  from  interested  members  of  the 
public  who  possess  knowledge  or 
experience  in  the  task  areas.  Working 
groups  report  directly  to  the  ARAC,  and 
the  ARAC  must  accept  a  working  group 


proposal  before  ARAC  presents  the 
proposal  to  the  FAA  as  an  advisory 
committee  recommendation. 

The  activities  of  the  ARAC  will  not, 
however,  circumvent  the  public 
rulemaking  procedures;  nor  is  the  FAA 
limited  to  the  rule  language 
"recommended"  by  ARAC.  If  the  FAA 
accepts  an  ARAC  recommendation,  the 
agency  proceeds  with  the  normal  public 
rulemaking  procedures.  Any  ARAC 
participation  in  a  rulemaking  package  is 
fully  disclosed  in  the  public  docket. 

What  Is  the  Status  of  the  Harmonization 
Effort  Today? 

Despite  the  work  that  ARAC  has 
undertaken  to  address  harmonization, 
there  remain  a  large  niunber  of 
regulatory  differences  between  part  25 
and  JAR-25.  The  current  harmonization 
process  is  extremely  costly  and  time- 
consuming  for  industry,  the  FAA,  and 
the  JAA.  Industry  has  expressed  a  strong 
desire  to  conclude  the  harmonization 
program  as  quickly  as  possible  to 
alleviate  the  drain  on  tiieir  resources 
and  to  finally  establish  one  acceptable 
set  of  standards. 

Recently,  representatives  of  the 
aviation  industry  [including  Aerospace 
Industries  Association  of  America,  Inc. 
(AlA),  General  Aviation  Manufacturers 
Association  (GAMA).  and  European 
Association  of  Aerospace  Industries 
(AECMA)]  proposed  an  accelerated 
process  to  reach  harmonization. 

What  Is  the  "Fast  Track  Harmonization 
Program"? 

In  light  of  a  general  agreement  among 
the  affected  industries  and  authorities  to 
expedite  the  harmonization  program, 
the  FAA  and  JAA  in  March  1999  agreed 
upon  a  method  to  achieve  these  goals. 
This  method,  which  the  FAA  has  titled 
"The  Fast  Track  Harmonization 
Program,"  is  aimed  at  expediting  the 
rulemaking  process  for  harmonizing  not 
only  the  42  standards  that  are  currently 
tasked  to  ARAC  for  harmonization,  but 
approximately  80  additional  standards 
forpart  25  airplanes. 

"nie  FAA  initiated  the  Fast  Track 
program  on  November  26, 1999  (64  FR 
66522).  This  program  involves  grouping 
all  of  the  standards  needing 
harmonization  into  three  categories: 

Category  1 :  Envelope — For  these 
standanls,  parallel  part  25  and  JAR-25 
standards  would  be  compared,  and 
harmonization  would  be  reached  by 
accepting  the  more  stringent  of  the  two 
standards.  Thus,  the  more  stringent 
requirement  of  one  standard  would  be 
"enveloped"  into  the  other  standard.  In 
some  cases,  it  may  be  necessary  to 
incorporate  parts  of  both  the  part  25  and 
JAR  standard  to  achieve  the  final,  more 


stringent  standard.  (This  may 
necessitate  that  each  authority  revises 
its  current  standard  to  incorporate  more 
stringent  provisions  of  the  other.) 

(Category  2:  Completed  or  near 
complete — For  these  standards,  ARAC 
has  reached,  or  has  nearly  reached, 
technical  agreement  or  consensus  on  the 
new  wording  of  the  proposed 
harmonized  standards. 

Category  3:  Harmonize — For  these 
standards,  ARAC  is  not  near  technical 
agreement  on  harmonization,  and  the 
parallel  part  25  and  JAR-25  standards 
cannot  be  "enveloped"  (as  described 
under  Category  1)  for  reasons  of  safety 
or  unacceptability.  A  standard 
developed  under  Category  3  would  be 
mutually  acceptable  to  the  FAA  and 
JAA.  with  a  consistent  means  of 
compliance. 

Further  details  on  the  Fast  Track 
Program  can  be  found  in  the  tasking 
statement  (64  FR  66522,  November  26, 
1999)  and  the  first  NPRM  published 
under  this  program.  Fire  Protection 
Requirements  for  Powerplant 
Installations  on  Transport  Category 
Airplanes  (65  FR  36978.  June  12,  2000). 

Under  this  program,  the  FAA 
provides  ARAC  with  an  opportunity  to 
review,  discuss,  and  comment  on  the 
FAA's  draft  NPRM.  In  the  case  of  this 
rulemaking.  ARAC  accepted  the  draft 
NPRM  as  proposed. 

Discussion  of  the  Proposal 

How  Does  This  Proposed  Regulation 
Relate  to  "Fast  Track"? 

This  proposed  regulation  results  from 
the  recommendations  of  ARAC 
submitted  under  the  FAA's  Fast  Track 
Harmonization  Program.  In  this  notice, 
the  FAA  proposes  to  amend 'five 
sections  of  the  regulations  concerning 
transport  category  airplane 
miscellaneous  flight  requirements  to 
harmonize  the  associated  standards 
with  those  of  IAR-25.  The  standards 
addressed  in  this  proposal  are  all 
classified  as  Categor>'  1  under  the  fast 
track  harmonization  program.  Since  the 
FAA  agrees  with  the  recommendations 
received  from  ARAC,  this  proposal  is 
consistent  with  the  ARAC 
recommendations.  The  five  proposed 
changes  are  described  separately  below. 

Change  1:  Section  25.111(cM4),  "Takeoff 
Path" 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards?      < 

This  requirement  only  allows  certain 
routine  crew  actions  to  be  made  before 
the  airplane  reaches  a  height  of  400  feet 
above  the  takeoff,surface.  Simulation 
studies  and  accident  investigations  have 
shown  that  during  periods  of  high 
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workload,  such  as  after  an  engine  failure 
during  takeoff,  the  crew  might  not  take 
actions  necessary  to  maintain  the  safe 
flight  of  the  airplane.  This  revision 
would  reiquire  that  certain  actions  be 
automatic  before  the  airplane  reaches  a 
height  of  400  feet  in  order  to  receive 
credit  for  the  effect  of  the  action  on  the 
flight  path. 

What  Are  the  Current  14  CFR  and  JAR 
Standards?  j 

•  The  cixrrent  text  of  14  C3FR  Section 
25.111(c)(4)  is: 

Section  25.111  Takeoff  path. 

•  •  *  (c)(4)  Except  for  gear  retraction  and 
propeiier  feathering,  the  airplane 
configuration  may  not  be  changed,  and  no 
change  in  power  or  thrust  that  requires  action 
by  the  pilot  may  be  made,  until  the  airplane 
is  400  feet  above  the  takeoff  surface. 

•  The  current  text  of  JAR-25.111(c)(4). 
Change  15.  Amendment  25/96/1,  is: 

)AR-2S.lll    Take-OffPath 

•  *  *  (c)(4)  Except  for  gear  retraction  and 
automatic  propeller  feathering,  the  aeroplane 
configiu-ation  may  not  be  changed,  and  no 
change  in  power  or  thrust  that  requires  action 
by  the  pilot  may  be  made,  until  the  aeroplane 
is  400  k  above  the  takeoff  surface. 

What  Are  the  Differences  In  the 
Standards  and  What  Do  Those 
Differences  Result  In? 

Although  both  part  25  and  the  JAR 
address  the  effect  of  propeller  feathering 
on  the  flight  path  before  the  airplane  is 
400  feet  above  the  takeoff  surfece,  the 
JAR  standard  does  not  allow  manual 
propeller  feathering  imtil  the  airplane  is 
at  least  400  feet  above  the  takeoff 
siuface.  Although  current  FAA  policy 
has  been  in  accordance  with  the  JAR 
standard,  the  rule  language  was  not 
clear.  Only  automatic  propeller 
feathering  has  been  accepted  as 
complying  with  the  intent  of 
§  25.111(c)(4). 

What,  If  Any,  Are  the  Differences  In  the 
Means  of  Compliance?        \ 

There  are  no  differences  between  part 
25  and  JAR-25  in  the  means  of 
compliance. 

What  Is  the  Proposed  Action? 

The  FAA  proposes  to  harmonize  the 
regulations  by  revising  part  25  to  adopt 
the  text  of  JAR-25.111(c)(4)  as  new 
§  25.111(c)(4).  The  proposed  action 
would  codify  current  FAA  policy  by 
incorporating  the  text  of  the  JAR 
standard. 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would 
continue  to  address  the  underlying 


safety  issue  in  the  same  manner  by 
codifying  ciurent  FAA  policy  to  the 
JAR. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
maintain  the  same  level  of  safety 
relative  to  the  current  regulations, 
considering  the  application  of  FAA 
policy  concerning  propeller  feathering 
below  a  height  of  400  feet. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

The  proposed  standard  would 
maintain  the  same  level  of  safety 
relative  to  the  ciurent  industry  practice. 

What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 

The  FAA  has  not  considered  another 
option.  The  FAA  considers  the 
proposed  enveloping  action  to  be  the 
most  appropriate  way  to  maintain 
safety. 

Who  Would  Be  Affected  by  the  Proposed 
Change? 

Manufacturers  and  operators  of 
transport  category  airplanes  could  be 
affected  by  the  proposed  change.  The 
proposed  change,  however,  would  not 
have  an  effect  because  it  codifies  cxurrent 
practices  and  policy. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

The  FAA  plans  to  issue  a  revision  to 
Advisory  Circular  (AC)  25-7A,  "Flight 
Test  Guide  for  Certification  of  Transport 
Category  Airplanes."  The  proposed 
revision  woidd  add  the  means  of 
compliance  currently  accepted  by  the 
JAA  as  an  acceptable  means  of  showing 
compUance  with  §  25.111(c)(4).  Public 
comments  concerning  the  proposed 
revision  to  AC  25-7A  are  invited  by 
separate  notice,  following  this  NPRM. 

Change  2:  Section  25.147(cM2)> 
"DiTectional  and  Lateral  Control" 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

This  requirement  addresses 
controllability  in  the  one-engine- 
inoperative  condition.  It  requires  that 
transport  category  airplanes  be 
controllable  and  maneuverable  with  the 
critical  engine  inoperative. 

What  Are  the  Current  14  CFR  and  JAR 
Standards? 

•  There  is  no  comparable  part  25 
section. 


•  The  current  text  of  JAR- 
25.147(c)(2),  Change  15,  Amendment 
25/96/1,  is: 

IAR-2S.147    Directional  and  Lateral 
Control 

*  *  *  (c)(2)  With  the  critical  engine 
inoperative,  roll  response  must  allow  normal 
manoeuvres.  Lateral  control  must  be 
sufficient,  at  the  speeds  likely  to  be  used 
with  one  engine  inoperative  for  climb,  cruise, 
descent  and  landing  approach,  to  provide  a 
peak  roll  rate  necessary  for  safety  without 
excessive  control  forces  or  travel.  (See  AC) 
25.147(c)(2).) 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  In? 

Section  25.147  of  part  25  does  not 
address  roll  rate  response.  The  JAR 
25.147(c)(2),  however,  addresses  roll 
rate  response.  Additional  flight  testing 
is  needed  to  show  compliance  with  the 
JAR  requirement.  Since  industry 
practice  is  to  comply  with  both 
standards,  it  is  difficult  to  determine 
whether  there  are  any  resulting  design 
differences.  It  is  not  known  if  the 
differences  in  the  standards  would  have 
resulted  in  any  design  differences  had 
current  industry  practice  not  been  to 
comply  with  both  standards. 

What,  If  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

Section  25.147  of  part  25  does  not 
prescribe  any  roll  rate  requirements. 
Any  evaluation  of  roll  rate  would  be 
only  of  a  general  qualitative  nature 
relative  to  the  ease  of  performing  the 
banked  timis  required  by  §  25.147(c). 
Also,  the  part  25  evaluation  is  only 
performed  at  1.4  Vs. 

What  Is  the  Proposed  Action? 

The  proposed  action  would  add  the 
additional  JAR-25  requirement  to  part 
25  as  a  new  §  25.147(d).  However,  the 
word  "peak,"  as  used  in  JAR 
25.147(c)(2),  would  not  be  included  in 
this  proposal  in  reference  to  the  roll  rate 
that  must  be  available.  The  FAA 
considers  the  use  of  the  word  "peak" 
too  constraining  and  unclear.  For 
example,  demonstrating  an  "average" 
toll  rate  capability  may  not  be 
acceptable  for  showing  compliance  with 
a  requirement  for  a  "peak"  roll  rate. 
Also,  it  is  difficult  to  determine  if  a  peak 
roll  rate  is  the  maximum  sustainable  roll 
rate,  or  is  merely  a  short  transient 
condition  that  could  result  from  imique 
or  imusual  piloting  techniques. 

Also,  the  reference  to  the  climb, 
cruise,  descent,  and  landing  approach 
flight  phases  currendy  contained  in  JAR 
25.147(c)(2)  woiUd  be  removed.  The 
FAA  considers  this  proposed 
requirement  applicable  to  all  flight 
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phases  with  one  engine  inoperative, 
including  takeoff  and  initial  climb, 
which  are  not  referenced  in  the  current 
JAR  25.147(c)(2).  By  removing  the 
reference  to  specific  flight  phases,  the 
proposed  requirement  woiild  be 
applicable  to  all  flight  phases  with  one 
engine  inoperative. 

Additionally.  §25.147(dl  and  (e) 
would  be  redesignated  as  §  25.147(e) 
and  (f),  respectively.  The  JAA  plans  to 
harmonize  the  JAR  accordingly  to 
correspond  to  these  proposals. 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would 
continue  to  address  the  imderlying 
safety  issue  for  all  phases  of  flight  with 
one  engine  inoperative  in  the  same 
manner,  but  would  add  a  requirement 
specifically  addressing  roll  rate 
response. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
increase  the  level  of  safety  since  it  adds 
a  requirement  that  is  not  ciurently  in 
§25.147. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

The  proposed  standard  would 
maintain  the  same  level  of  safety  since 
ciurent  industry  practice  is  to  comply 
with  both  standards. 

What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 

The  FAA  has  not  considered  another 
option.  The  FAA  considers  the 
proposed  enveloping  action  to  be  the 
most  appropriate  way  to  maintain 
safety. 

Who  Would  Be  Affected  by  the  Proposed 
Change? 

The  proposed  standard  would  affect 
manufacturers  of  transport  category 
airplanes.  This  change  would  not  affect 
operators  since  it  would  have  no  effect 
on  the  operating  limitations  or 
procedures. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

The  FAA  considers  that  adding  the 
existing  JAA  ACJ  material  to  AC  25-7A 
would  be  necessary  to  address  the 
means  of  compliance  for  the  proposed 
addition  to  part  25.  The  FAA  plans  to 
issue  a  revision  to  AC  25-7A  to  add  this 
material.  Public  comments  concerning 
this  proposed  revision  are  invited  by 
separate  notice,  following  this  NPRM. 


Change  3:  Section  25.161(c)(2).  "Trim 
(Longitudinal)" 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

Transport  category  airplanes  are 
required  to  maintain  longitudinal, 
lateral,  and  directional  trim  under 
certain  conditions  of  flight.  This 
requirement  specifies  conditions  under 
which  longitudinal  trim  must  be 
maintained.  The  capability  to  trim  out 
control  forces  is  bodi  a  pilot  workload 
and  a  flight  path  precision  issue.  An 
out-of-trim  airplane  can  be  fatiguing  to 
fly  and  can  make  maintaining  the 
desired  flight  path  more  difficult. 

What  Are  the  Current  14  CFR  and  JAR 
Standards? 

•  The  current  text  of  14  CFR  Section 
25.161(c)(2)  is: 

Section  25.161  Trim. 

(c)  Longitudinal  trim.  The  airplane  must 
maintain  longitudinal  trim  during — 
***** 

•  *   *  (c)(2)  A  glide  with  power  off  at  a 
speed  not  more  than  1.4  V^',  with  the 
landing  gear  extended,  the  wing  flaps  (i) 
retracted  and  (ii)  extended,  the  most 
unfavorable  center  of  gravity  position 
approved  for  landing  with  the  maximum 
landing  weight,  and  with  the  most 
unfavorable  center  of  gravity  position 
approved  for  landing  regardless  of  weight; 
and*  *  • 

•  The  current  text  of  JAR  25.161(c)(2), 
Change  14,  is: 

JAR-25.161     Trim 

(c)  Longitudinal  trim.  The  aeroplane  must 
maintain  longitudinal  trim  during — 


*  *  * 


(c)(2)  Either  a  glide  with  power  off 
at  a  speed  not  more  than  1.4  Vsi,  or  an 
approach  within  the  normal  range  of 
approach  speeds  appropriate  to  the  weight 
and  configiu^tion  with  power  settings 
corresponding  to  a  3°  glidepath,  whichever  is 
the  most  severe,  wilh  the  landing  gear 
extended,  the  wing  flaps  (i)  retracted  and  (ii) 
extended,  the  most  unfavourable  centre  of 
gravity  position  approved  for  landing  with 
the  maximum  landing  weight,  and  the  most 
unfavourable  centre  of  gravity  position 
approved  for  landing  regardless  of  weight; 
and*  *   * 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  In? 

In  addition  to  the  power-off  glide 
condition  specified  by  part  25,  the  JAR 
requires  longitudinal  trim  to  be 
maintained  at  speeds  and  power  settings 
appropriate  to  an  approach  on  a 
3-aegree  glidepath.  For  airplanes  where 
this  condition  is  more  stringent  than  the 
power-off  glide  condition,  a  design 
difference  may  result.  Also,  additional 


flight  testing  must  be  performed  to 
demonstrate  compliance  with  the  JAR. 

What,  If  Any.  Are  the  Differences  in  the 
Means  of  Compliance? 

Although  the  explicit  standards  are 
different,  there  are  no  differences  in  the 
means  of  compliance. 

What  Is  the  Proposed  Action? 

The  proposed  action  would  revise 
§  25.161(c)(2)  to  adopt  the  more 
stringent  JAR  standard.  The  requirement 
to  demonstrate  compliance  at  "the  most 
unfavorable  center  of  gravity  position 
approved  for  landing  with  the 
maximum  landing  weight,  and  with  the 
most  unfavorable  center  of  gravity 
position  approved  for  landing  regardless 
of  weight"  would  be  simplified  to  refer 
to  "the  most  unfavorable  combination  of 
center  of  gravity  position  and  weight 
approved  for  landing."  This  proposed 
change  would  not  affect  the  safety  intent 
of  the  requirement.  The  longitudinal 
trim  requirement  would  continue  to 
apply  to  the  most  critical  combination 
of  landing  weight  and  center  of  gravity 
position.  If,  due  to  the  characteristics  of 
the  approved  center  of  gravity  envelope, 
the  most  critical  combination  of  landing 
weight  and  center  of  gravity  position 
does  not  coincide  with  the  maximum 
landing  weight,  there  would  not  be  any 
need  to  demonstrate  compliance  at  the 
maximum  landing  weight  condition. 

How  Does  This  Proposed  Standard      . 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would 
continue  to  address  the  underlying 
safety  issue  in  the  same  manner,  but 
would  add  a  requirement  to  ensure  that 
transport  category  airplanes  maintain 
longitudinal  trim  in  a  power-on 
approach  condition. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
increase  the  level  of  safety  for  those 
transport  category  airplanes  for  which 
the  power-on  approach  condition  is 
more  critical  for  maintaining 
longitudinal  trim  than  the  power-off 
glide  condition. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

The  proposed  standard  would 
maintain  the  current  level  of  safety 
since  industry  practice  is  to  comply 
with  both  part  25  and  JAR-25. 
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What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 

The  FAA  has  not  considered  another 
option.  The  FAA  considers  the 
proposed  action  to  be  the  most 
appropriate  way  to  fulfill  harmonization 
goals  while  maintaining  safety  and 
without  affecting  current  industry 
practice. 

Who  Would  Be  Affected  by  the  Proposed 
Change? 

The  proposed  change  would  affect 
manu&ctiirers  and  operators  of 
transport  category  airplanes.  However, 
since  the  proposed  change  does  not 
result  in  any  practical  changes  in 
requirements  or  practice,  there  would 
not  be  any  significant  effect. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

There  is  no  specific  advisory  material 
for  either  part  25  or  the  JAR.  The  FAA 
considers  developing  new  advisory 
material  to  be  imnecessary. 

Change  4:  Section  §  25.161(e),  "Trim 
(Four  or  More  Engines)" 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

Transport  category  airplanes  are 
required  to  maintain  longitudinal, 
lateral,  and  directional  trim  under 
certain  conditions  of  flight.  This 
requirement  specifies  additional 
conditions  applicable  to  airplanes  with 
four  or  more  engines  under  which 
longitudinal,  directional,  and  lateral 
trim  must  be  maintained.  The  capability 
to  trim  out  control  forces  is  both  a  pilot 
workload  and  capability  to  maintain  a 
desired  flight  paUi  issue.  An  out-of-trim 
airplane  can  be  fatiguing  to  fly  and  can 
make  maintaining  the  desired  flight 
path  more  difficult. 

What  Are  the  Current  14  CFR  and  JAR 
Standards? 

•  The  current  text  of  14  CFR  25.161(e) 
is:'  < 

Section  25.161  Trim. 

•  *  *  (e)  Airplanes  with  four  or  more 
engines.  Each  airplane  with  four  or  more 
engines  must  maintain  trim  in  rectilinear 
flight— 

(1)  At  the  climb  speed,  configuration,  and 
power  required  by  §  25.123(a)  for  the  purpose 
of  establishing  the  rate  of  climb; 

(2)  With  the  most  unfavorable  center  of 
gravity  position;  and 

(3)  At  the  weight  at  which  the  two-engine- 
inoperative  climb  is  equal  to  at  least  0.013 
Vso2  at  an  altitude  of  5,000  feet. 

•  The  current  text  of  JAR-25.161(e), 
Change  15,  Amendment  25/96/1,  is: 


IAR-25.161    Trim 

*  *  *(e)  Aeroplanes  with  four  or  more 
engines.  Each  aeroplane  with  four  or  more 
engines  must  maintain  trim  in  rectilinear 
flight— 

(1)  At  the  climb  speed,  configuration,  and 
power  required  by  JAR  25.123(a)  for  the 
purpose  of  establishing  gradient  of  climb; 
and 

(2)  With  the  most  unfavourable  centre  of 
gravity  position. 

(3)  Not  required  for  IAR-25. 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  in? 

Part  25  specifies  a  single  weight  at 
which  a  transport  category  airplane  with 
four  or  more  engines  must  maintain  trim 
in  rectilinear  fli^t.  The  JAR-25 
standard,  which  does  not  contain  this 
provision,  applies  at  all  weights. 
Therefore,  the  JAR-25  standard  is  more 
stringent. 

The  weight  requirement  in  part  25 
originated  Ln  the  U.S.  Civil  Air 
Regulations  (CAR)  part  4b,  which 
specified  climb  rates  proportional  to  the 
square  of  the  stall  speed.  Climb  rates 
were  specified  in  this  manner  because  it 
was  assumed  that  the  level  of  safety 
associated  with  an  emergency  landing 
would  depend  on  the  kinetic  energy  of 
the  airplane,  which  in  turn  is 
proportional  to  the  mass  times  the 
velocity  squared.  For  equivalent  safety, 
it  was  reasoned  that  excess  power, 
expressed  in  terms  of  rate  of  climb, 
should  be  proportional  to  the  stall  speed 
squared.  Since  the  climb  requirements 
of  part  25  are  now  expressed  in  terms 
of  climb  gradient  rather  than  rates  of 
climb,  the  manner  in  which  the  weight 
for  compliance  is  defined  in 
§  25.161(e)(3)  is  an  historical  artifact 
and  out  of  step  with  the  rest  of  part  25. 

What,  if  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

Although  the  explicit  standards  are 
different,  there  are  no  differences  in  the 
means  of  compliance. 

What  Is  the  Proposed  Action  ? 

The  proposed  action  would  reformat 
this  section  into  one  paragraph  with  no 
sub-paragraphs.  The  wording  currently 
in  §  25.161(e)(1)  and  JAR  25.161(e)(1) 
would  be  moved  to  §  25.161(e)  and 
updated  to  reflect  ciurent  industry 
practice  in  reference  to  the  en  route 
flight  path  configurations  of  §  25.123(a) 
and  JAR  25.123(a).  The  part  25  wording 
originated  in  CAR  part  4b  when  the 
equivalent  requirement  to  §  25.123(a)  for 
two-engine-inoperative  climb 
performance  specified  a  minimum  rate 
of  climb  that  an  airplane  must  be 
capable  of  achieving.  In  the  current  part 


25  and  JAR-25  standards,  §  25.123(a) 
and  JAR  25.123(a)  require  the 
determination  of  the  en  route  flight 
paths,  rather  than  a  minimum  rate  of 
climb  or  dimb  gradient.  To  be 
consistent  with  the  current  §  25.123(a) 
and  JAR  25.123(a),  the  proposed 
§  25.161(e)  would  refer  to  en  route  flight 
paths  ratiier  than  either  rate  of  climb  (as 
in  current  part  25)  or  gradient  of  climb 
(as  in  current  JAR-25). 

In  addition,  the  word  "also"  has  been 
added  to  the  lead-in  sentence  of  the 
proposed  standard  to  clarify  that  this  is 
an  additional  requirement  for  airplanes 
with  four  or  more  engines.  The 
requirements  of  §  25.161(d)  and  JAR 
25.161(d)  remain  applicable  for  these 
airplanes. 

The  wording  of  §  25.161(e)(2)  would 
be  incorporated  into  the  proposed 
§  25.161(e).  Section  25.161(e)(3)  would 
be  removed.  Its  removal  would  result  in 
the  proposed  §25. 161(e)  requirements 
being  applicable  at  all  weights  as  in  the 
current  JAR  25.161(e). 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

This  proposed  standard  would 
continue  to  address  the  underlying 
safety  issue  in  the  same  manner. 
However,  it  also  would  expand  the 
conditions  imder  which  airplanes  with 
four  or  more  engines  must  be  able  to 
maintain  longitudinal,  lateral,  and 
directional  trim  by  making  the  current 
standard  applicable  at  all  relevant  gross 
weight  conditions. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
increase  the  level  of  safety  relative  to 
the  ciirrent  part  25.  It  expands  the 
conditions  imder  which  an  airplane 
with  four  or  more  engines  must  be  able 
to  maintain  longitudinal,  lateral,  and 
directional  trim. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

The  proposed  standard  would 
maintain  the  current  level  of  safety 
since  industry  practice  is  to  comply 
with  both  part  25  and  JAR-25. 

What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 

The  FAA  has  not  considered  another 
option.  The  FAA  considers  the 
proposed  action  to  be  the  most 
appropriate  way  to  fulfill  harmonization 
goals  while  maintaining  safety  and 
without  affecting  current  industry 
practice. 
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Who  Would  Be  Affected  by  the  Proposed 
Change? 

The  proposed  change  woidd  affect 
manufacturers  and  operators  of 
transport  category  airplanes.  However, 
since  the  proposed  change  does  not 
result  in  any  practical  chaises  in 
requirements  or  practice,  there  would 
not  be  any  significant  effect. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

There  is  no  specific  advisory  material 
for  either  part  25  or  IAR-25.  The  FAA 
considers  developing  new  advisory 
material  unnecessary. 

Change  5:  Section  25.175(d),  "Static 
Longitudinal  Stability" 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

Section  25.175  and  JAR  25.175 
contain  the  conditions  under  which 
static  longitudinal  stability  must  be 
demonstrated  for  transport  category 
airplanes.  Static  longitudinal  stability  is 
required  by  part  25  for  the  following 

reasons: 

1.  To  provide  additional  speed  change 

cues  to  the  pilot  through  control  force 
changes. 

2.  To  ensure  that  short  periods  of 
unattended  operation  do  not  result  in 
any  significant  changes  in  attitude, 
airspeed,  or  load  factor. 

3.  To  provide  predictable  pitch 

response. 

4.  To  provide  acceptable  level  of  pilot 
attention  (workload)  to  attain  and 
maintain  trim  speed  and  altitude. 

5.  To  provide  gust  stability. 

What  Are  the  Current  14  CFB  and  JAR 
Standards? 

•  The  current  text  of  14  CFR 
25.175(d)  is: 

Section  25.175  Demonstration  of  Static 
Longitudinal  Stability. 

*  *  *  (d)  Landing.  The  stick  force  curve 
must  have  a  stable  slope,  a^j}  the  stick  force 
may  not  exceed  80  pounds,  at  speeds 
between  1.1  VSO  and  1.8  VSO  with— 

(1)  Wing  flaps  in  the  landing  position; 

(2)  Land^g  gear  extended; 

(3)  Maximum  landing  weight; 

(4)  Power  or  thrust  off  on  Qie  engines;  and 

(5)  The  airplane  trimmed  at  1.4  Vso  with 
power  or  thrust  off. 

•  The  current  text  of  JAR-25.175(d), 
Change  14,  is: 

JAR  25.175    Demonstration  of  Static 
Longitudinal  stability 

*  *  *  (d)  Landing.  The  stick  force  curve 
must  have  a  stable  slope  and  the  stick  force  . 
may  not  exceed  80  pounds  at  speeds  between 
1.1  Vso  and  1.8  Vso  with— 

(1)  Wing  flaps  in  the  landing  position; 


(2)  Landing  gear  extended; 

(3)  Maximum  landing  weight; 

(4)  The  aeroplane  trimmed  at  1.4  VSO  with 
(i)  Power  or  thrust  off,  and 
(ii)  Power  or  thrust  for  level  flight. 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  in? 

hi  addition  to  the  part  25  condition  of 
power— or  thrust-off,  JAR-25  requires 
the  stick  force  criteria  to  be  met  at  the 
power  or  thrust  for  level  flight.  This 
additional  condition  requires  additional 
flight  test  demonstrations  to  show 
compliance,  and  may  influence  the 
design  of  airplanes  for  which  the 
application  of  power  has  a  significant 
destabilizing  effect. 

What.  If  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

Except  for  the  additional  power-on 
condition  required  by  the  JAR,  there  are 
no  differences  in  the  means  of 
compliance  for  part  25  and  JAR-25. 

What  Is  the  Proposed  Action? 

The  proposed  action  would  revise 
part  25  by  adopting  the  more  stringent 
text  of  JAR  25.175(d). 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would 
continue  to  address  the  imderlying 
safety  issue  in  the  same  manner,  but 
would  add  a  requirement  to  ensure  that 
transport  category  airplanes  have 
adequate  static  longitudinal  stability  in 
a  power-on  approach  condition. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

The  proposed  standard  would 
increase  the  level  of  safety  for  those 
transport  category  airplanes  for  which" 
the  power-on  condition  is  more  critical 
in  terms  of  static  longitudinal  stability 
than  the  power-off  condition. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

The  proposed  standard  would 
maintain  the  current  level  of  safety 
since  industry  practice  is  to  comply 
with  both  part  25  and  the  JAR-25. 

What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 


The  FAA  considers  the  proposed 
action  to  be  the  most  appropriate  way  to 
fulfill  harmonization  goals  while 
maintaining  safety  and  without  affecting 
current  industry  practices.  Using  the 
less  stringent  part  25  standard  was  also 


considered;  however,  there  are  normally 
occurring  situations  for  which  level 
flight  in  the  landing  configuration  may 
be  relevant.  These  situations  include 
stepdown  fixes  on  nonprecision 
approaches  and  extending  the  flaps  and 
landing  gear  to  the  landing 
configuration  when  the  glide  slope 
becomes  active  on  a  precision  approach, 
but  before  the  glide  slope  intercept 
point. 

Who  Would  Be  Affected  by  the  Proposed 
Change? 

The  proposed  change  would  affect 
manufacturers  and  operators  of 
transport  category  airplanes.  However, 
since  the  proposed  change  does  not 
result  in  any  practical  changes  in 
requirements  or  practice,  there  would 
not  be  any  significant  effect. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

The  FAA  has  not  considered  another 
option.  The  FAA  considers  that  current 
advisory  material  is  adequate. 

What  Regulatory  Analyses  and 
Assessments  Has  the  FAA  Conducted? 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
.  economic  analyses.  First.  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  r^latory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  also  requires  the  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits,  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  million 
or  more  aimually  (adjusted  for 
inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  that  this  proposal  has 
benefits,  but  no  substantial  costs,  and 
that  it  is  not  "a  significant  regulatory 
action"  as  defined  in  Executive  Order 
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12866,  nor  "significant"  as  defined  in 
DOT'S  Regulatory  Policies  and  . 
Procedures.  Further,  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  would  reduce  barriers  to 
international  trade,  and  would  not 
impose  an  Unfunded  Mandate  on  State, 
local,  or  tribal  governments,  or  on  the 
private  sector. 

The  DOT  Order  2100.5  prescribes 
policies  and  procedures  for 
simplification,  analysis,  and  review  of 
regulations.  If  it  is  determined  that  the 
expected  impact  is  so  minimal  that  the 
proposed  rule  does  not  warrant  a  full 
evaluation,  a  statement  to  that  effect  and 
the  basis  for  it  is  included  in  the 
proposed  regulation.  Accordingly,  the 
FAA  has  determined  that  the  expected 
impact  of  this  proposed  nUe  is  so 
minimal  that  the  proposed  rule  does  not 
warrant  a  full  evaluation.  The  FAA 
provides  the  basis  for  this  minimal 
impact  determination  below. 

Currently,  airplane  manufacturers 
must  satisfy  both  part  25  and  the 
European  JAR-25  standards  to 
certificate  transport  category  aircraft  in 
both  the  United  States  and  Europe. 
Meeting  two  sets  of  certification 
requirements  raises  the  cost  of 
developing  a  new  transport  .category 
airplane,  often  with  no  increase  in 
safety.  In  the  interest  of  fostering 
international  trade,  lowering  the  cost  of 
aircraft  development,  and  making  the 
certification  process  more  efficient,  the 
FAA,  JAA,  and  aircraft  manufecturers 
have  been  working  to  create,  to  the 
maximum  possible  extent,  a  single  set  of 
certification  requirements  accepted  in 
both  the  United  States  and  Europe.  As 
explained  in  detail  previously,  these 
efforts  are  referred  to  as 
"harmonization." 

Change  1:  Section  25.111(c)(4), 
"Takeoff  Path": 

Current  industry  practice  covering 
aircraft  crew  actions  concerning  the 
takeoff  path  already  complies  with  the 
more  stringent  JAR  requirements.  The 
JAR  25.111(c)(4)  requirement  allows 
only  certain  routine  crew  actions  to  be 
made  before  the  airplane  reaches  a 
hei^t  400  feet  above  the  takeoff  surface. 

This  proposal  would  revise  the  FAA 
requirements  for  propeUer  feathering 
before  the  airplane  is  at  least  400  feet 
above  the  takeoff  surface  by  adding  the 
following  "more  stringent" 
requirements  of  the  JAR  standards  to 
include: 

Section  25.111  Take-off  path. 

•  *  *  (c)(4)  Except  for  gear  retraction  and 
automatic  propeller  feathering,  the  airplane 
configuration  may  not  be  changed,  and  no 
change  in  power  or  thrust  that  requires  action 


by  the  pilot  may  be  made,  imtil  the  airplane 
is  400  feet  above  the  takeoff  surfoce. 

Concerning  the  impact  of  compl3dng 
with  the  proposed  standard,  the  ARAC 
working  group  states  there  is  no 
additional  cost  associated  with 
complying  with  the  proposed  standard 
as  it  represents  ciirrent  practices  and 
policy. 

Manufactiuers  are  expected  to  receive 
certification  cost-savings  with  a  single 
FAA/JAA  certification  requirement  for 
new  aircraft.  The  FAA,  however,  has  not 
attempted  to  quantify  the  cost  savings 
for  this  specific  proposal,  beyond  noting 
that,  while  they  may  be  minimal,  they 
contribute  to  a  large  potential 
harmonization  savings. 

The  agency  concludes  that,  since 
there  is  consensus  among  potentially 
affected  airplane  manufacturers  that  the 
benefits  of  harmonization  exceed  the 
cost,  further  analysis  is  not  required. 

The  FAA  requests  comments  with 
supporting  documentation  in  regard  to 
the  conclusions  contained  in  this 
section. 

Change  2:  Section  25.147(c)(2). 
"Directional  and  Lateral  Control": 

Current  industry  practice  covering 
pilot  techniques  concerning 
controllability  in  the  one-engine 
inoperative  condition  already  complies 
with  the  more  stringent  JAR 
requirements.  The  JAR  25.147(c)(2) 
standard  is  more  stringent  than 
§  25.147(c)(2)  since  part  25  does  not 
prescribe  any  roll  rate  requirements 
when  one  engine  is  inoperative. 

This  proposal  would  harmonize  part 
25  to  the  JAR  by  adding  an  additional 
requirement  to  §  25.147(c)(2).  The  new 
§  25.147(c)(2)  would  require  roll  rate 
response  to  be  evaluated  and  foimd 
adequate  for  all  speeds  likely  to  be  used 
with  one  engine  inoperative.  The  word 
"peak,"  as  used  in  JAR  25.147(c)(2), 
would  not  be  included  in  this  proposal 
in  reference  to  the  roll  rate  since  the 
FAA  considers  its  use  too  constraining 
and  imclear.  The  ARAC  working  group 
recommends  the  words  "for  climb, 
cruise,  descent  and  landing  approach" 
be  removed  so  that  this  requirement 
would  apply  to  all  flight  conditions.  The 
ARAC  working  group  states  the 
proposed  change  will  have  no  increase 
to  manufactiuing  costs  to  applicants 
already  conducting  JAA  certifications. 
The  ARAC  has  informed  the  FAA  that 
for  future  certifications,  part  25 
manufacturers  intend  to  conform  to  JAA 
standards.  Therefore,  the  FAA  considers 
that  for  current  and  fut\u«  part  25 
aircraft  certifications  all  manufacturers 
M^l  meet  JAA  certification  and  this  nde 
would  result  in  no  additional  costs  to 
manufacturers. 


Manufacturers  are  expected  to  receive 
certification  cost-savings  with  a  single 
FAA/JAA  certification  requirement  for 
new  aircraft.  The  FAA,  however,  has  not 
attempted  to  quantify  the  cost  savings 
for  this  specific  proposal^-beyond  noting 
that,  while  they  may  be  minimal,  they 
contribute  to  a  large  potential 
harmonization  savings. 

The  agency  concludes  that,  since 
there  is  consensus  among  potentially 
affected  airplane  manufacttu-ers  that  the 
benefits  of  harmonization  exceed  the 
cost,  further  analysis  is  not  required. 

The  FAA  requests  comments  with 
supporting  documentation  in  regard  to 
the  conclusions  contained  in  this 
section. 

Change  3:  Section  25.161(c)(2).  "Trim 
(Longitudinal)": 

Current  industry  practice  covering 
pilot  techniques  concerning  conditions 
under  which  longitudinal  trim  must  be 
maintained  already  complies  with  the 
more  stringent  JAR  requirements.  The 
JAR  25.161(c)(2)  standard  is  more 
stringent  than  §  25.161(c)(2)  since  part 
25  does  not  require  longitudinal  trim  to 
be  maintained  at  speeds  and  power 
settings  appropriate  to  an  approach  on 
a  3-degree  glidepath. 

This  proposal  would  harmonize  part 
25  to  the  JAR  by  adding  an  additional 
requirement  to  §  25.161(c)(2).  The  new 
§  25.161(c)(2)  would  require 
longitudinal  trim  to  be  maintained  at 
speeds  and  power  settings  appropriate 
to  an  approach  on  a  3-degree  glidepath. 
In  addition,  the  requirement  to 
demonstrate  compliance  at  "the  most 
imfavorable  center  of  gravity  position 
approved  for  landing  with  the 
maximum  landing  weight,  and  with  the 
most  imfavorable  center  of  gravity 
position  approved  for  landing  regardless 
of  weight"  would  be  simplified  to  refer 
to  "the  most  unfavorable  combination  of 
center  of  gravity  position  and  weight 
approved  for  landing."  The  ARAC 
working  group  states  the  proposed 
change  wiU  have  no  increase  to 
manufacturing  (osts  to  applicants 
already  conducting  JAA  certifications. 
The  ARAC  has  informed  the  FAA  that 
for  future  certifications,  part  25 
manufacturers  intend  to  conform  to  JAA 
standards.  Therefore,  the  FAA  considers 
that  for  ciurent  and  future  part  25 
aircraft  certifications  all  manufacturers 
will  meet  JAA  certification  and  this  rule 
would  residt  in  no  additional  costs  to 
manufacturers. 

Manufacturers  are  expected  to  receive 
certification  cost-savings  with  a  single 
FAA/JAA  certification  requirement  for 
new  aircraft.  The  FAA,  however,  has  not 
attempted  to  quantify  the  cost  savings 
for  this  specific  proposal,  beyond  noting 
that,  while  they  may  be  minimal,  they 
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contribute  to  a  large  potential 
harmonization  savings. 

The  agency  concludes  that,  since 
there  is  consensus  among  potentially 
affected  airplane.manufacturers  that  the 
benefits  of  harmonization  exceed  the 
cost,  further  analysis  is  not  required. 
The  FAA  requests  conunents  with 
supporting  documentation  in  regard  to 
the  conclusions  contained  in  this 
section. 

Change  4:  Section  25.161(e).  "Trim 
(Four  or  More  Engines)": 

Ciurent  industry  practice  covering 
pilot  techniques  concerning  conditions 
under  which  longitudinal,  directional, 
and  lateral  trim  on  airplanes  with  four 
or  more  engines  must  be  maintained  is 
already  complying  with  the  more 
stringent  JAR  requirements.  The 
§  25.161(c)(2)  standard  specifies  a  single 
weight  at  which  a  transport  category 
airplane  with  four  or  more  engines  must 
maintain  trim  in  reqtilinear  flight.  The 
JAR  25.161(c)(2)  standard,  which  does 
not  contain  this  provision,  applies  at  all 
weights. 

This  proposal  would  harmonize  part 
25  to  the  JAR  by  adding  an  additional 
requirement  to  §  25.161(e).  The  new 
§  25.161(e)  would  apply  to  all  weights  at 
which  a  transport  category  airplane  with 
four  or  more  engines  must  maintain  trim 
in  rectilinear  flight.  In  addition,  the 
ARAC  working  group  states  that  to  be 
consistent  with  §  25.123(a)  and  JAR 
25.123(a),  the  proposed  harmonized 
§  25.161(e)(1)  and  JAR  25.161(e)(1) 
should  refer  to  en  route  flight  paths 
rather  that  either  rate  of  climb  (as  in  the 
current  part  25)  or  gradient  of  climb  (as 
in  the  current  JAR).  The  ARAC  and  FAA 
consider  that  since  the  climb 
requirements  of  part  25  are  now 
expressed  in  terms  of  climb  gradient 
rather  that  rates  of  climb,  the  manner  in 
which  the  weight  for  compliaiice  is 
defined  in  §  25.161(e)(3)  is  an  historical 
artifact  and  out  of  step  with  the  rest  of 
part  25.  Lastly,  ARAC  finds  that  the 
won!  "also"  should  be  added  to  the 
lead-in  sentence  of  the  proposed 
standard  to  clarify  that  this  is  an 
additional  requirement  for  airplanes 
with  four  or  more  engines. 

Concerning  the  impact  of  complying 
with  the  proposed  standard,  the  ARAC 
working  group  states  the  cost  of 
complying  with  the  proposed  standard 
is  none  as  it  codifies  current  practices 
and  policy. 

Manufacturers  are  expected  to  receive 
certification  cost-savings  with  a  sinigle 
FAA/JAA  certification  requirement  for 
new  aircraft.  The  FAA,  however,  has  not 
attempted  to  quantify  the  cost  savings 
for  this  specific  proposal,  beyond  noting 
that,  while  they  may  be  minimal,  they 


contribute  to  a  large  potential 
harmonization  savings. 

The  agency  concludes  that,  since 
there  is  consensus  among  potentially 
affected  airplane  manufacturers  that  the 
benefits  of  harmonization  exceed  the 
cost,  further  analysis  is  not  required. 
The  FAA  requests  comments  with 
supporting  documentation  in  regard  to 
the  conclusions  contained  in  this 
section. 

Change  5:  Section  25.175(d),  "Static 
Longitudinal  Stability": 

Current  industry  practice  covering 
pilot  techniques  concerning  conditions 
under  which  static  longitudinal  stability 
must  be  demonstrated  for  transport 
category  airplanes  already  complies 
with  the  more  stringent  JAR 
requirements.  The  JAR  25.175(d)  would 
require  the  stick  force  criteria  to  be  met 
at  the  power  or  thrust  for  level  flight  in 
addition  to  the  part  25  condition  of 
power  or  thrust  off. 

This  proposal  would  harmonize  part 
25  to  the  JAR  by  adding  an  additional 
requirement  to  §  25.175(d).  The  new 
§  25.175(d)  would  add  a  requirement  to 
ensure  that  transport  cat^ory  airplanes 
have  adequate  static  longitudinal 
stability  in  a  power-on  approach 
condition.  The  ARAC  working  group 
states  the  proposed  change  will  have  no 
increase  to  manufacturing  costs  to 
applicants  already  conducting  JAA 
certifications.  The  ARAC  has  informed 
the  FAA  that  for  future  certifications, 
part  25  manufacturers  intend  to  conform 
to  JAA  standards.  Therefore,  the  FAA 
considers  that  for  current  and  future 
part  25  aircraft  certifications  all 
manufacturers  will  meet  JAA 
certification  and  this  rule  would  result 
in  no  additional  costs  to  manufacturers. 
Manufacturers  are  expected  to  receive 
certification  cost-savings  with  a  single 
FAA/JAA  certification  requirement  for 
new  aircraft.  The  FAA,  however,  has  not 
attempted  to  quantify  the  cost  savings 
for  this  specific  proposal,  beyond  noting 
that,  while  they  may  be  minimal,  they 
contribute  to  a  large  potential 
harmonization  savings. 

The  agency  concludes  that,  since 
there  is  consensus  among  potentially 
affected  airplane  manufacturers  that  the 
benefits  of  harmonization  exceed  the 
cost,  further  analysis  is  not  required. 
The  FAA  requests  comments  with 
supporting  documentation  in  regard  to 
the  conclusions  contained  in  this 
section. 


Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1980.  50  U.S.C.  601-612,  as  amended, 
establishes  "as  a  principle  of  regulatory 
issuance  that  agencies  shall  endeavor. 


consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  sale  of  the  business, 
organizations,  and  governmental 
jurisdictions  subject  to  regulation."  To 
achieve  that  principle,  the  RFA  requires 
agencies  to  solicit  and  consider  flexible 
regulatory  proposals  and  to  explain  the 
rationale  for  their  actions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  If 
the  determination  is  that  the  rule  will, 
the  Agency  must  prepare  a  reguFatory 
flexibility  analysis  as  described  in  the 

RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 

The  FAA  considers  that  this  proposed 
rule  would  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
for  two  reasons: 

First,  the  net  effect  of  the  proposed 
rule  is  minimum  regulatory  cost  relief. 
The  proposed  rule  would  require  that 
new  transport  category  aircraft 
manufacturers  meet  just  the  "more 
stringent"  European  certification 
requirement,  rather  than  both  the 
United  States  and  European  standards. 
Airplane  manufacturers  ailready  meet  or 
expect  to  meet  this  standard  as  well  as 
the  existing  14  CFR  part  25  requirement. 

Second,  all  U.S.  transport-aircraft 
category  manufacturers  exceed  the 
Small  Business  Administration  small- 
entity  criteria  of  1,500  employees  for 
aircraft  manufacturers.  The  current  U.S. 
part  25  airplane  manufacturers  include: 
Boeing,  Cessna  Aircraft,  Gulfstream 
Aerospace,  Learjet  (owned  by 
Bombardier),  Lockheed  Martin, 
McDonnell  Douglas  (a  wholly-owned 
subsidiary  of  The  Boeing  Company), 
Raytheon  Aircraft,  and  Sabreliner 
Corporation. 

Given  that  this  proposed  rule  is 
minimally  cost-relieving  and  that  there 
are  no  small  entity  manufacturers  of 
part  25  airplanes,  the  FAA  certifies  that 
this  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 


International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  fit)m  . 
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engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  e^ent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  coimtries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

In  accordance  with  the  above  statute 
and  policy,  the  FAA  has  assessed  the 
potential  effect  of  the  proposed  rule  and 
has  determined  that  it  supports  the 
Administration's  firee  trade  policy 
because  this  rule  would  use  European 
international  standards  as  the  basis  for 
U.S.  standards.  | 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  codified 
in  2  U.S.C.  1532-1538,  enacted  as 
Public  Law  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
wri{ten  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  This  proposed  rule  does  not 
contain  a  Federal  intergovernmental  or 
private  sector  mandate  that  exceeds 
$100  million  in  any  year;  therefore,  the 
requirements  of  the  Act  do  not  apply. 

What  Other  Assessments  Has  the  FAA 
Conducted? 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  and  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  The 
FAA  has  determined  that  this  action 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  FAA  has  determined  that  this  notice 
of  proposed  rulemaking  would  not  have 
federalism  implications. 


Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  [44  U.S.C. 
3507(d)],  the  FAA  has  determined  there 
are  no  requirements  for  information 
collection  associated  with  this  proposed 
rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
imder  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  proposed 
regulation. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  assessment  or 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  this 
rulemaking  qualifies  for  a  categorical 
exclusion. 

Energy  Impact 

The  energy  impact  of  the  proposed 
rule  has  been  assessed  in  accordance 
with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  Public 
Law  94-163,  as  amended  (43  U.S.C. 
6362),  and  FAA  Order  1053.1.  It  has 
been  determined  that  it  is  not  a  major 
regulatory  action  under  the  provisions 
of  the  EPCA. 

Regulations  Affecting  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Title  14  of  the 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  the 
certification  of  future  designs  of 
transport  category  airplanes  and  their 
subsequent  operation,  it  could,  if 
adopted,  affect  intrastate  aviation  in 
Alaska.  The  FAA  therefore  specifically 
requests  comments  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differently  to  intrastate  operations 
in  Alaska. 


Plain  Language 

In  response  .to  the  Jime  1, 1998, 
Presidential  memorandum  regarding  the 
issue  of  plain  language,  the  FAA  re- 
examined the  writing  style  ciurently 
used  in  the  development  of  regulations. 
The  memorandum  requires  Federal 
agencies  to  communicate  clearly  with 
the  public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
document  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  commimications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http:// 
www.plainlanguage.gov. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  25  of  Title  14, 
Code  of  Federal  Regulations,  as  follows: 

PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  Part  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702  and  44704. 

2.  Amend  §  25.111  by  revising 
paragraph  (c)(4)  to  read  as  follows: 

§25.111    Takaoffpath. 

*  «        *    -   *        • 

(c)*  *  * 

(4)  Except  for  gear  retraction  and 
automatic  propeller  feathering,  the 
airplane  configuration  may  not  be 
changed,  and  no  change  in  power  or 
thrust  that  requires  action  by  the  pilot 
may  be  made,  imtil  the  airplane  is  400 
feet  above  the  takeoff  surface. 

•  **.** 

3.  Amend  §  25.147  by  redesignating 
paragraphs  (d)  and  (e)  as  paragraphs  (e) 
and  (f),  and  by  adding  new  paragraph 
(d)  to  read  as  follows: 

§  25.147    Directional  and  lateral  control. 

***** 

(d)  Lateral  control;  roll  capability. 
With  the  critical  engine  inoperative,  roll 
response  must  allow  normal  maneuvers. 
Lateral  control  must  be  sufficient,  at  the 
speeds  likely  to  be  used  with  one  engine 
inoperative,  to  provide  a  roll  rate 
necessary  for  safety  without  excessive 
control  forces  or  travel. 
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4.  Amend  §  25.161  by  revising 
paragraph  (c)(2),  and  by  revising 
paragraph  (e)  as  follows: 

§25.161    Trim. 

***** 

(c)*  *  * 

(2)  Either  a  glide  with  power  off  at  a 
speed  not  more  than  1.4VS1,  or  an 
approach  within  the  normal  range  of 
approach  speeds  appropriate  to  the 
weight  and  configuration  with  power 
settings  corresponding  to  a  3  degree 
glidepath,  whichever  is  the  most  severe, 
with  the  landing  gear  extended,  the 
wing  flaps  retracted  and  extended,  and 
with  the  most  unfavorable  combination 


of  center  of  gravity  position  and  weight 
approved  for  landing;  and 

***** 

(e)  Airplanes  with  four  or  more 
engines.  Each  airplane  with  four  or 
more  engines  must  also  maintain  trim  in 
rectilinear  flight  with  the  most 
imfavorablie  center  of  gravity  and  at  the 
climb  speed,  configuration,  and  power 
required  by  §  25.123(a)  for  the  purpose 
of  establishing  the  en  route  flight  paths 
with  two  engines  inoperative. 

5.  Amend  §  25.175  by  revising  the  text 
of  paragraph  (d)(4)  to  read  as  follows: 


§25.175    Demonstration  of  Static 
longitudinal  stability. 

(d)*  '  ' 

(4)  The  airplane  trimmed  at  1.4Vso 
with — 

(i)  Power  or  thrust  off,  and 

(ii)  Power  or  thrust  for  level  flight. 
•        *        *        *        * 

Issued  in  Renton,  Washington,  on 
December  18.  2001. 
Vi  Lipsid, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification. 
|FR  Doc.  02-655  Filed  l=rll-02;  8:45  ami 
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Department  of  Defense 

General  Services 
Administration 

National  Aeronautics  and 
Space  Administration 

48  CFR  Parts  19  and  52 
Federal  Acquisition  Regulation;  Veterans 
Entrepreneurship  and  Small  Business 
Development  Act  of  1999;  Rule 
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DEPARTMENT  OF  DEFENSE 


GENERAL  SERVICES 
ADMINISTRATION 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  19  and  52 

(FAC  2001-01 ;  FAR  Case  2000-302; 

Corraetion] 

FMaral  Acquisition  Regulation; 
Velarans  Entrapreneurship  and  Small 
Business  Development  Act  of  1999 

agencies:  Department  of  Defense  (DOD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Correcting  amendments. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council  are 
issuing  amendments  to  FAC  2001-01, 
FAR  Case  2000-302.  Veterans 
Entrepreneurship  and  Small  Business 
Development  Act  of  1999  published  in 
the  Federal  Register  at  66  FR  53492. 
October  22.  2001 .  to  correct  the 
language  concerning  the  separate  goal 
for  service-disabled  veteran-owned 
small  business  concerns.  Language  was 
added  in  FAC  97-20  that  service- 
disabled  veteran-owned  small  business 
concerns  were  to  be  included  in  the  goal 
for  veteran-owned  small  businesses. 
This  was  based  on  a  statutory  change.  A 
further  statutory  change  established  a 
goal  for  service-disabled  veteran-owned 
small  business  concerns  that  is  separate 
from  the  goal  for  veteran-owned  small 
business  concerns.  This  statute  was 
implemented  in  FAC  2001-01  but, 
inadvertently,  some  of  the  FAC  97-20 
language  intended  for  deletion  did  not 
appear  in  the  published  case. 
EFFECTIVE  DATE:  January  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rhonda  Cundiff  at  (202)  501-0044  in 


reference  to  this  FAR  case.  For  general 
information,  contact  the  FAR 
Secretariat,  Room  4035,  OS  Building, 
Washington,  DC  20405,  (202)  501-4755. 
Please  cite  FAC  2001-01,  FAR  case 
2000-302.  Correction. 

Dated:  January  10,  2002. 
Gloria  M.  Sochon, 
Director,  Acquisition  Policy  Division. 

Therefore.  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  19  and  52  as  set 
forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  19  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c)  as  set 
forth  below: 

PART  19— SMALL  BUSINESS 
PROGRAMS 

2.  Amend  section  19.704  in  paragraph 
(aXl)  by  removing  the  period  after  the 
first  sentence  and  adding  a  semicolon  in 
its  place;  and  by  removing  the  last  two 
sentences.  The  revised  paragraph  reads 
as  follows: 

19.704    Subcontracting  plan  requirements. 

(a)*  *   * 

(1)  Separate  percentage  goals  for  using 
small  business,  veteran-owned  small 
business,  service-disabled  veteran- 
owned  small  business,  HUBZone  small 
business,  small  disadvantaged  business, 
and  women-owned  small  business 
concerns  as  subcontractors; 
***** 

3.  Amend  section  19.705-4  in 
paragraph  (d)(6)  by  removing  the  last 
sentence.  The  revised  paragraph  reads 
as  follows: 

1 9.705-4    Reviewing  the  subcontracting 
plan. 

*-**** 

(d)*  *  * 

(6)  Advise  the  offeror  of  available 
sources  of  information  on  potential 


small  business,  veteran-owned  small 
business,  service-disabled  veteran- 
owned  small  business,  HUBZone  small 
business,  small  disadvantaged  business, 
and  women-owned  small  business 
subcontractors,  as  well  as  any  specific 
concerns  known  to  be  potential 
subcontractors.  If  the  offeror's  proposed 
goals  are  questionable,  the  contracting 
officer  must  emphasize  that  the 
information  should  be  used  to  develop 
realistic  and  acceptable  goals. 


PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Amend  section  52.219-9  by 
revising  the  date  of  the  clause  to  read 
"(JAN  2002)";  and  in  paragraph  (d)(1)  of 
the  clause  by  removing  the  second  and 
third  sentences.  The  revised  paragraph 
reads  as  follows: 

52.219-9    Small  Business  Subcontracting 
Plan. 


SmaU  Business  Subcontracting  Plan 
(Jan  2002) 


(d)*  *  * 

(1)  Goals,  expressed  in  terms  of 
percentages  of  total  planned  . 
subcontracting  dollars,  for  the  use  of 
small  business,  veteran-owned  small 
business,  service-disabled  veteran- 
owned  small  business,  HUBZone  small 
business,  small  disadvantaged  business, 
and  women-owned  small  business 
concerns  as  subcontractors.  The  offeror 
shall  include  all  subcontracts  that 
contribute  to  contract  performance,  and 
may  include  a  proportionate  share  of 
products  and  services  that  are  normally 
allocated  as  indirect  costs. 
***** 

[FR  Doc.  02-937  Filed  1-10-02;  3:07  pm] 
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13250 1597 

13251 1599 

13252 1601 

Administrative  Orders: 

Notices: 

Notice  of  January  3, 

2002 637 


7  CFR 

301 

354 

764 

905 

920 

987 

1464 

1721 

1945 

Proposed  Rules: 

Oh.  i 

330 

800 ;..-.. 

Oh.  IX 

925 

959 

979 

Oh.  X. 


.1067 
.1070 
...791 
...801 
.1413 
.1275 
...481 
...484 
...791 


...525 
...697 

25 

...525 
.1315 
.1317 
.1319 
...525 


Cti.XI 525 

1240 849 

1464 526 


8  CFR 


236. 


.1670 


9  CFR 

93        .'.649,  1418 

94    649.  1072 

381 ~ 1277 

441 1277 


10  CFR 
Proposed  Rules: 

35 


.274 


12  CFR 

614 


619. 


.1281 


25 
39 


71 


14  CFR 

487 

1.  123,265,489,491,492. 

494,  495,  497,  499,  500, 

502,  503,  505,  507,  509, 

651,653,809,812,815. 

1286,  1603 

510,511.512,513,514, 

515,516,517,816 

97 267,  269.  1288,  1289 

107 655 

108 655 

330 -250 

'Proposed  Rulee: 

25 1846 

39.29,  31,  33,  35,  38.  40.  530. 

534,537,538,541,542. 

544,547.550,697,  700, 

1165,  1167,  1169,  1419. 

1670 

71 552.  702,  703.  704,  705, 

706,  1322 

93 123 

330 263 


IS  CFR 

743 

752 

772 

774 


.458 
.458 
.458 
.458 


16  CFR 

4 


.123 


17  CFR 

228 

229 

230 

240 

241 

249 


.232 
.232 
.228 
.232 

6 

.232 


18  CFR 

Proposed  Rules: 

101 

201 

284 

352 


.1026 
.1026 

44 

.1026 


19  CFR 

12 


.953,  1809 


21  CFR 

173 

864 


...271 
.1606 


.1281 


22  CFR 

41 1*13 

42     1414.  1415 

126 1074 
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196 

25CFR 

170 

513.. 


.1420 


.1290 
.1274 


26CFR 

1 8,  817.  1075 

301 1416 

602 ....8.  817,  1075 


1 

46 

301r. 
602.. 


.48,  1672 

7Q7 

1421 

..1421 


29CFR  I 

102 656,657 

1912 658 

1912a 658 

2520 772,777 

2560 772,777 

2570 


2700. 


.1673 


30CFR 


250 275,  1171 

931 1173 


32CFR 

Praposad  Rutos: 

326 

505 

806B 


.1673 
.14^1 
.1423 


I 


33CFR 

110 

117 17,1095,  1416,  1417, 

1607 
165 517,  1097,  1099,  1101, 

1607 
PrapoMd  RuIcK 
100 1177 


34CFR 

PropoMd  Ruias: 

303 


.1410 


36CFR 

Proposed  Rutes: 

2 1424 

7 1424 

37CFR 

1 520 

38CFR 

52 660 

Propocad  Rules: 

3 200 

17 200 

21 : .200 

39CFR 

Propoeed  Rules: 

111 275 

40CFR 

9 ^ 1812 

50 1430 

52 ,.18.19,822 

60 1295 

61 1295 

62 271 

63 825,  1295 

70 1431 

72 1295 

75 1295 

141 1812 

142 1812 

180 1102 

Propoeed  Rules: 

3 278 

51 278 

52 50,849 

60 .278,  1676 

61 1676 

62 .279 

63 278,850 

70 278 

123 278 

142 .278 

145 278 

162 278 

233 278 

257 278 

258 278 


271 278 

281 278 

403 .278 

501 278 

725...._ 1179 

745 278 

763 .278 

44CFR 

65 1610,  1611 

67 675,  1614 

Propoeed  Rulee: 

67 709 

47CFR 

1 1615 

6..... 678 

7 678 

15 1623 

20 1626,  1643 

22 „ 1626 

64 1643 

73 ..828,  829,  830 

76 678,  1649 

PrOp088Cl  Rul6SC 

73 851,1704 

76 1704 

95 1710 

48CFR 

19 1858 

52 ...,.- 1858 

Proposed  Ruiss: 

23 ..«31 

52 631 

49CFR 

1 ^ 629 

192 1108 

195 831,1650 

219 21,  1116 

240 22 

Proposed  Rules: 

173 852 

192 1537 

529 710 

531 710 

533 710 

535 710 


537 710 

538 710,713 

541 710 

542 710 

543 710 

544 710 

551 ...710 

552 710 

553 710 

554 710 

555 710 

556 710 

557 ; 710 

564 710 

565 ......710 

566 710 

567 710 

568 710 

569 710 

570 710 

572 710 

573 710 

574 710 

575 710 

576 710 

577 710 

578 710 

579. 710 

50CFR 

17 680,1662 

223 1116 

229 1133,1142 

600. .1540 

635 1668 

660 1540 

679 956,1160,  1163, 

Proposed  Rules: 

17 280,  1712 

229 1300 

600 1555 

622 1323 

635 629 

648. 1324 

660 ...1186,1555 

679 1325 

697 282 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  14, 
2002 

PEFENSE  DEPARTMENT 

Federal  Acquisition  Regulation 
(FAR): 
Veterans  Entrepreneurship 

and  Small  Business 

Development  Act  of  1999; 

implementation;  correction; 

published  1-14-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Stratospheric  ozone 
protection — 
Nonessential  products 
ban;  reconsideration; 
published  11-15-01 
Air  quality  implementation 
'  plans;  A  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Colorado;  published  12-14- 
01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  published  11-15-01 
Montana;  published  11-15- 
01  . 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Various  States;  published 
12-14-01 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 

Veterans  Entrepreneurship 
'  and  Small  Business 
Development  Act  of  1999; 
implementation;  correction; 
published  1-14-02 
LABOR  DEPARTMENT 
Emptoyment  and  Training 
Administration 
Aliens: 
Nonimmigrants  on  H-1B 
visas  in  specialty 
occupations  and  as 
fashion  models,  temporary 
employment;  and 
permanent  employment, 
labor  certification  process 


Electronic  filing 
implementation; 
published  12-5-01 
NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 
Federal  Acquisition  Regulation 
(FAR): 

Veterans  Entrepreneurship 
and  Small  Business 
Development  Act  of  1996; 
implementation;  correction; 
published  1-14-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bombardier;  published  1-8- 

02 
Hamilton  Sundstrand; 
published  12-28-01 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Anthropomorphic  test  devices: 
Occupant  crash  protection- 
Hybrid  III  test  dummies; 
3-year-old  child  dummy; 
design  and  performarKe 
specifications;  published 
12-13-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service, 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 
Florida;  comments  due  by 

1-23-02; -published  1-8-02 

[FR  02-00450] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Walnuts  grown  in— 
California;  comments  due  by 

1-22-02;  published  11-21- 

01  IFR  01-291141 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Tobacco;  comments  due  by 

1-22-02;  published  1-4-02 

[FR  02-00185] 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Tot)acco;  comments  due  by 

1-22-02;  published  1-4-02 

[FR  02-00186] 


AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 
Insured  and  guaranteed 
loans;  general  and  pre- 
loan  policies  and 
procedures — 
Treasury  rate  direct  loan 
program;  comments  due 
by  1-25-02;  published 
12-26-01  [FR  01-31574] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 
Insured  and  guaranteed 
loans;  general  and  pre*, 
loan  policies  and 
procedures — 
Treasury  rate  direct  loan 
program;  comments  due 
by  1-25-02;  published 
12-26-01  [FR  01-31575] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atniospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish,  king 
and  tanner  crab,  and 
scallop  and  salmon; 
comments  due  by  1-22- 
02;  published  1-10-02 
[FR  02-00644] 

COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

Federal  Tort  Claims  Act 
procedures;  comments  due 
by  1-22-02;  published  11- 
20-01  [FR  01-28944] 
DEFENSE  DEPARTMENT 
Prototype  projects; 
transactions  other  ttwn 
contracts,  grants,  or 
cooperative  agreements; 
comments  due  by  1-22-02; 
published  11-21-01  [FR  01- 
29008] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Asphalt  processing  and 
asphalt  roofing 
manufacturing  faSflities; 
comments  due  by  1-22- 
02;  published  11-21-01 
[FR  01-28192] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  auttiority 
delegatkKis: 
District  of  Columbia; 
comments  due  by  1-25- 


02;  published  12-26:01 
[FR  01-31485] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
District  of  Columbia; 
comments  due  by  1-25- 
02;  published  12-26-01 
[FR  01-31486] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  A  approval  and 
promulgation:  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Louisiana;  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31483] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  A  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Louisiana:  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31484] 
Air  quality  Implementation 
plans;  approval  and 
promulgation:  various 
States: 

Georgia;  comments  due  by 
1-25-02;  published  12-11- 
01  [FR  01-30587] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Kentucky;  comments  due  by 

1-25-02;  published  12-26- 

01  [FR  01-31487] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
auttiorizations: 

Kentucky;  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31488] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizatkMis: 
Tennessee;  comments  due 
by  1-25-02;  published  12- 
26-01  [FR  01-31489] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
auttx>rizations: 
Tennessee;  comments  due 
by  1-25-02;  published  12- 
26-01  [FR  01-31490] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 


Federal  Register /Vol.  67,  No.  9 /Monday,  January  14,  2002 /Reader  Aids 


IV 


Federal  Register /Vol.  67.  No.  9 /Monday,  January  14,  2002 /Reader  Aids 


Interconnection —  | 

Unbundled  network 
.  etements  and 
interconnection; 
performance 
measurements  and 
standards;  comments 
due  by  1-22-02; 
publistied  12-17-01  [FR 
01-30984] 
Practice  and  procedure: 
Quiet  zones;  application 
procedures  review; 
comments  due  by  1-22- 
02;  published  12-21-01 
[FR  01-31411] 
Television  stations;  table  of 
assignments: 

Wisconsin;  comments  due 
by  1-21-02;  published  12 
5-01  [FR  01-30036] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Foster  care  maintenance 
payments,  adoption 
assistarx^e,  and  child  and 
family  sendees: 
Trtle  IV-E  foster  care 
eligibility  reviews  and  child 
and  family  services  State, 
plan  reviews;  technical 
corrections;  comments 
due  by  1-22-02;  published 
11-23-01  [FR  01-29174] 

INTERtOR  DEPARTMENT 
Rsh  and  WiMlifa  Service 

Migratory  t}<rd  hunting: 
Light  goose  populations; 
harvest  management; 
comments  due  by  1-25- 
02;  published  12-10-01 
[FR  01-30411] 

INTERIOR  DEPARTMENT 
Swtaes  Mining  Rsclamation 
and  Enforcament  Office 
Permanent  program  artd 

atxandoned  mine  land 

reclamation  plan 

submissions:  I 

Oklahoma;  comments  due  I 
by  1-22-02;  published  12- 
21-01  [FR  01-31536] 

LEGAL  SERVICES 
CORPORATION 

Welfare  reform;  comments  due 
by  1-25-02;  published  11- 
26-01  [FR  01-29301] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Credit  unions: 
Investment  and  deposit 
activities — 
Revisions  and 
darifKatrans;  comments 


due  by  1-24-02; 
published  10-26-01  [FR 
01-26934] 

POSTAL  SERVICE 

Domestk:  Mail  Manual: 
Bedtoaded  bundles  of 
periodk:als;  comments  due 
by  1-22-02;  published  12- 
20-01  [FR  01-31386] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airports,  on-alrport  parking 
lots,  and  verntors  of  on- 
airfiekJ  direct  servnes  to  air 
carriers  for  security 
mandates;  reimbursement 
procedures;  comments  due 
by  1-22-02;  published  12- 
21-01  [FR  01-31435] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing;  comments  due  by 
1-25-02;  published  11-26- 
01  [FR  01-29183] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Cirrus  Design  Corp.; 
comments  due  by  1-24- 
02;  published  12-11-01 
[FR  01-30423] 

TRANSPORTATION 
DEPARTMENT 
FMeral  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  1-22- 
02;  published  11-23-01 
[FR  01-29189] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Eurocopter  France; 
comments  due  by  1-25- 
02;  published  11-26-01 
[FR  01-29188] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
AdministfMion 

Ainworthiness  directives: 
Hartzell  Propeller,  Inc.; 
comments  due  by  1-22- 


02;  published  11-20-01 

[FR  01-28792] 
Pratt  &  Whitney;  comments 

due  by  1-22-02;  published 

11-23-01  [FR  01-29191] 
Raytfieon;  comments  due  by 

1-22-02;  pubfished  11-26- 

01  [FR  01-29222] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  1-22-02;  published 
12-21-01  [FR  01-31518] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Interstate  schoot  bus  safety; 
comments  due  by  1-22- 
02;  published  10-22-01 
[FR  01-28562] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehKle  safety 
standards: 
Small  business  entities; 

economk:  impact; 

comments  due  by  1-25- 

02;  published  1-7-02  [FR 

02-00154] 

TREASURY  DEPARTMENT 
Intarrtal  Revenue  Service 

Excise  taxes: 
Gasoline  tax  claims; 
comments  due  by  1-22- 
02;  published  10-23-01 
[FR  01-26571] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulatkMis  and 
rules  of  practk:e — 
Death  benefits  daim  by 
survivor,  comments  due 
by  1-22-02;  published 
12-21-01  [FR  01-31479] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
pubiK  bills  from  the  current 
sesskm  of  Congress  whnh 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkxi 
with  "PLUS"  (PubHc  Laws 
Update  Sennce)  on  202-523- 
6641.  This  fist  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ . 
pUiwcurr.html. 


The  text  of  -laws  is  not 
published  In  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offk:e.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2506/P.L  107-115 

Foreign  Operations,  Export 
Financing,  and  Related 
Programs  Appropriattons  Act, 
2002  (Jan.  10.  2002;  115 
Stat.  2118) 

H.R.  3061/P.L  107-116 

Departments  of  Labor,  Health 
and  Human  Services,  and 
Educatk>n,  and  Related 
Agencies  Appropriations  Act, 
2002  (Jan.  10,  2002;  115 
Stat.  2177) 

H.R.  3338/P.L.  107-117 

Department  of  Defense  and 
Emergency  Supplemental 
Appropriatk>ns  for  Recovery 
from  and  Response  to 
Terrorist  Attacks  on  the  United 
States  Act,  2002  (Jan.  10, 
2002;  115  Stat.  2230) 

Last  List  January  11,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notifk:ation  servKe  of  newly 
enacted  publk:  laws.  To 
subscribe,  go  to  httpj/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  iistservOlistserv.gsa.gov 
with  the  foltowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servne  is  strictly 
for  E-mail  notifKation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  sennce. 
PENS  cannot  respond  to 
spectfk:  inquiries  sent  to  this 
address. 


VI 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  In  the  order  of  CFR  titles,  stock 

numt)ers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Govemment  Printing 

Offne. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set 

also  appears  In  the  latest  Issue  of  the  LSA  (Ust  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Sennce  at  http-7/www.access.gpo.gov/nara/cfr/ 

index  html.  For  Infomatlon  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  Is 

$1 195.00  domestk:,  $298.75  additional  for  foreign  mailing. 

Mall  orders  to  the  Superintendent  of  Documents.  Attn:  New  Orders, 

P.O.  Box  371954.  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account.  VISA.  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Fnday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  51 2-2250. 

TWe  stock  Numbw  Price       Revision  Ort« 

1,  2  (2  Resen/ed) (86W)44-O0001-6)  6.50      *Jan.  1,  2001 

3  (1997  CompiKrton 

and  Parts  100  and  

101) (869^)4^-00002-4) 36.00      '  Jan.  1,  200 

4- (869-044-00003-2) 9.00       Jan.  1,  200 


?.^99    '    (869-044-00004-1) 53.00 

700-1 199 (869-04il-0000&-9) 44.00 

120O-End,6(6  ^^^ 

Reserved) (869-O44-00006-7) 55.00 


Jan.  1,  200 
Jan.  1,200 

Jan.  1,200 

*Jan.  1,200 
Jan.  1,200 
Jan.  1,  200 
Jan.  1,  200 
Jan.  1,  200 
Jan.  1,200 
Jan.  1,200 
Jan.  1,  200 
Jan.  1,200 
Jan.  1,200 
Jan.  1,200 
*Jan.  1,200 
4Jan.  1,200 
Jan.  1,200 
Jan.  1,200 


1_26  (869-044-00007-5) 40.00 

27-52 (869-044-00008-3) 45.00 

53-209'       (869-044-O0009-1) 34.00 

210-299      (869-044^)0010-5) 56.00 

300-399 (869-044-0001 1-3) 38.00 

400-699      (869-044-00012-1) 53.00 

700-899    (869-044-000>3-0) 50.00 

900-999       (869-044-00014-8) 54.00 

lOOQ-1 199  (869-044-00015-6) 24.00 

1200-1599  (869-044-O0016-4) 55.00 

1600-1899  (869-044-00017-2) 57.00 

1900-1939  (869-044-00018-1) 21.00 

1940-1949    (869-044-00019-9) 37.00 

1950-1999   (86W)44-00020-2) 45.00 

2000-End (869-044-00021-1) 43.00 

g  (869-044-00022-9) 54.00        Jan.  1,  200 

'-^JJ**'  (869^044-00023-7) 55.00        Jan.  1,200 

200-End  ".'.'..! (869^)44-00024-5) 53.00        Jan.  1,  200 

1.50  (869-044-00025-3) 55.00        Jan.  1,200 

Sl-lW (869^)4*-00026-l) 52.00        Jan.  1,  200 

200-499 (869^44-00027-0) 53.00        JO"  1-200 

500-End  T.'.i; (869-044-00028-8) 55.00       Jan.  1,  200 

11 (869^)44-00029-6) 31.00        Jan.  1,200 

1.199      ■  (869-044-0003Q-0) 27.00       Jan.  1,200 

200-219'  (869^044-00031-8) 32.00       Jan.  1,200 

220-299'  (869-044-00032-6) 54.00        Jan.  1,200 

300-499 (869^4)44^)003J-4) 41.00        Jan.  1,200 

500-599    ".'.".'. (869-044-00034-2)  ......  38.00        JO"-  '•  ^0 

600-End (869-04*^)0035-1) 57.00       Jan.  1,200 

13 (869^)44-00036^ 45.00       Jgn.>2001 


Tme 


Stock  NuniiMr 


14  Parts:  ,,^ 

1-59          .(869-044^)0037-7) 57.00 

60-139      (869-044-00038-5) 55.00 

140-199  (869-044-00039-3) 26.00 

20O-1199  (869-044-00040-7)  ...:..  44.00 

1200-End (869-044-00041-5) 37.00 

15  Parts:  „  ^ 

0-299                 (869-044-00042-3) 36.00 

300-799      (869-044-00043-1) 54.00 

800-€nd     ■  (869-044-00044-0) 40.00 


Jon.  1.2001 
Jon.  1,2001 
Jan.  1.2001 
Jon.  1.2001 
Jan.  1.2001 

Jan.  1.2001 
Jan.  1.2001 
Jan.  1.2001 


16  PflrtS* 

0J999      "  (869-O44-00045-8) 45.M        Jan.  1.2001 

1000-End (869-044-00046-6) 53.00       Jan.  1,  2001 


Apr.  1.2001 
Apr.  1.2001 
Apr.  1.2001 

Apr.  1,  2001 
Apr.  1,2001 


17  Parts:  „  ,^^ 

1-199  (869-044-00048-2) 45.00 

200-239      (869-044-00049-1) 51.00 

240-€nd  (869-044-00050-4) 55.00 

18  Parts:  ,^  ^ 

1-399        (869-044-00051-2) 56.00 

400-End , (869-044-00052-1)  23.00 

19 Parts:  ,^„        .      ,  -^, 

1-140  (869-044-00053-9) 54.00        Apr.  1,2001 

141-199"'        (869-044-00054-7) 53.M        Apr.  1.  2001 

200-End  ' (869-044-00055-5) 20.00      *Apr.  1,  2001 

1-399      ■  (869^)44-00056-3) 45.00        Apr.  1, 2001 

400-499 (869-044-00057-1) 57.W        Apr.  1.2001 

500-End  Z..'. (869-O44-00058-0) 57.00        Apr.  1,  2001 

?i9*     ■         (869-044-00059-8) 37.00        Apr.  1.2001 

100-169"!'. (869-044-00060-1) 44.00        Apr.  1.  2001 

170-199      (869-044-00061-O) 45.00        Apr.  1.200 

200-299"         (869-044-O0062-8) 16.00        Apr.  1,2001 

300-499 (869-044-00063-6) TJJOD        Apr.  1,  2001 

500-599  "  (869^)44-00064-4) 44.00        Apr.  1.  2001 

60O-799 (869-044-00065-2) 15.00        Apr.  1,2001 

800-1299 (869-044-00066-1) 52.00        Apr.  '.  2001 

1300-End (869-O44-O0067-9) 20.00        Apr.  1.  2001 

^299^**'  (869-044-00068-7) 56.00        Apr.  1,2001 

300-Cnd""!!!'.'... (869-044^)0069-5) 42,00        Apr,  1,2001 

23 (869-044-00070-9) 40,00        Apr.  1.  2001 

§fl99      '    (869-044-00071-7) 53.00        Apr.  1,2001 

200-499"         (869-044-00072-5) 45.00        Apr.  1,200 

500-699  ".". (869-044-00073-3) 27.00        Apr.  1,  200 

700-1699 (869-044-00074-1) 55.00        Apr,      200 

1700-€nd (869-044-O0075-O) 28.00        Apr.  1.  2001 

25  (869-044-00076-8) 57.00        Apr.  1,2001 

26  Parts:  „  ^ 

661  0-1-1.60  (869-044-00077-6) 43.00 

II  161-1.169 (869-044-00078-4) 57.00 

661  170-1.300 (869-044-00079-2) 52.00 

66 1  301-1.400 (869-044-00080-6) 41.00 

66 1  401-1.440 (869-042-00081-1) 47.00 

6I144I-I5OO  (869-044-00082-2)  45.00 

66 1  501-1.640 (869-044-00083-1) 44.00^ 

I6r641-1.850 (86W)44-00084-9) 53.00 

11 1851-1.907  (869-044-00085-7) 54.00 

§61.908-1.1000  (869-044-00086-*)  5300 

§6 1.1001-1.1400  (869-044-00087-3)  55.00 

pl.l401-End  (869^)44-00088-1)  5800 

2-29  (869-044-00089-0) 54.00 

30-39 .     (869^)44-00090-3) 37.00 

40^9  (869-044-00091-1) 25.00 

50-299 (869-044-00092-0) 23.00 

300-499 (869-044-00093-8) 54.W 

500-599 (86W)44-00094-6) 12.00 

600-End  Z (869-044-00095-4) 15X10 


Apr.  1.2001 
Apr,  1,2001 
Apr.  1,2001 
Apr,  1.2001 
Apr.  1,2000 
Apr.  1.2001 
Apr.  1,  2001 
Apr.  1.2001 
Apr.  1.2001 
Apr  1  2001 
Apr  1.2001 
Apr  1  2001 
Apr.  1.2001 
Apr.  1.2001 
Apr.  1.2001 
Apr.  1,2001 
Apr,  1,2001 
sApr,  1.2001 
Apr.  1,  2001 


27  Parts: 

1-199  


,  (869-044-00096-2) 57.00        Apr.  1 ,  2001 
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THte 


stock  NuinlMr 


200-End  .., (WW)44-00097-l) 

28  Parts: 

0-42  (869-0M^X»98-9) 

43-end (869-044-00099-7) 

29  Parts: 

0-99 „ (869-O44-OO10O-4) 

100-499 (869-044-00101-2) 

500-899 (869-044-00102-1) 

900-1899 (869-O44-00103-9) 

1900-1910  (§§1900  to 

1910.999) (869-044-00104-7)  . 

1910  (§§1910.1000  to 

end)  (869-044-00105-5) 

1911-1925 (86W)44-00106-3)  . 

1926 (869-044-00107-1)  , 

1927-€nd (869-044-00108-0)  . 

30  Parts: 

1-199  (869-044-00109-8)  . 

200-699 (869-044-00110-1)  . 

700-End  (869-044-00111-7)  . 

31  Parts: 

0-199 (869-044-00112-8)  . 

200-End  (869-044-00113-6)  . 


Price 

26.00 

55.00 
50.00 


45.00 
14.00 
47.W 
33.00 


42.00 
20.00 
45.00 
55.00 

52.00 
45.00 
53.00 

32.00 
56.00 

32  Parts: 

1-39,  VoJ.  I 1 15.00 

1-39,  Vol.  II ] 19.00 

1-39,  Vol.  Ill ! 18.00 


1-190  (869-044-001 14-^) 

191-399 (869-044-00115-2) 

400-629 (869-044-00116-8) 

630-699 (869-044-00117-9) 

700-799 (869-044-00118-7) 

800-End (869-044-00119-5) 

33  Parts: 

1-124  r. (869-O44-0012O-9) 

125-199 (869-044-00121-7) 

200-€nd  (869-044-00122-5) 

34  Parts:  I 

>-299  (869-O44-00123-3) 

300-399 (869^)44-00124-1) 

400-€nd  ...(869-044-00125-0) 

35 ;...  (869-044-00126-8) 

1-199  (869-044-00127-6) 

200-299 (869-044-00128-4) 

300-End (869KM4-00129-2)  . 

37 


51.00 
57.00 
35.00 
34.00 
42.00 
44.00 

45.00 
55.00 
45.00 

43.00 
40.00 
56.00 

10.00 

34.00 
33.00 
55.00 


Revision  Date 

Apr.  1.2001 

July  1,  2001 
July  1.  2001 

July  1,  2001 
ojuly  1,2001 
*July  1,  2001 

July  1.  2001 


THte 


Stocit  Number 


55.00        July  1.  2001 


53.00 
55.00 

37.00 


38  Parts: 

0-17  (869-044-00131-4)  .. 

18-End  (869-044-00132-2)  .. 

39 (869-044-0013>l)  .. 

40  Parts: 

1-49  (869-O44-O0134-9). 54.00 

50-51  (869-044-00135-7) 38.00 

52  (52.01-52.1018) (869-04iH)0 136-5) 50.00 

52  (52.1019-End) (869-044-001 37-3) 55.00 

53-59  (869-044-00138-1) 28.00 

60(60.1-€nd)  (869-044-00139-0) 53.00 

60  (Apps) (869-044-00140-3) 51.00 

61-62  „ (869-044-00141-1) 35.00 

63  (63.1-63.599)  (869-044-00142-0) 53.00 

63(63.600-63.1199) (869-044^)0143-8) U.OQ 

63  (63.1200-End)  (869-044-00144-6) 56.00 

64-71 (869-044-00145-4) 26.00 

72-80  .- (86W)44-00146-2) 55.00 

81-85  (869-044-00147-1) 45.00 

86  (86.1-86.599-99)  (869-044-0014d-9) 52.00 

86  (86.600-1-£nd)  (869-04*^)0149^7) 45.00 

87-99 (869-044-00150-1) 54.00 


July  1.  2001 

«July  1,2001 

July  1,  2001 

July  1,2001 

July  1,  2001 
July  1,  2001 
July  1,  2001 

July  1,  2001 
July  1,  2001 

2July  1,  1984 

2  July  1,  1984 

2  July  1,  1984 

*July  1,  2001 

July  1,  2001 

«July  1.2001 

July  1,2001 

July  1,  2001 

July  1,  2001 

July  1,  2001 
July  1,  2001 
July  1,  2001 

July  1,2001 
July  1,2001 
July  1,  2001 

*July  1,  2001 

July  1,  2001 
July  1,  2001 
July  1,  2001 


(869^)44-0013(W) 45.00        July  1,  2001 


July  1,  2001 
July  1.  2001 

July  1,2001 

July  1,2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,2001 
July  1,2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  I.  2001 
July  1,  2001 
July  1,2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 


100-135 (869-044-00151-9)  .. 

136-149 (869-044-00152-7)  .. 

150-189 (869-044-00153-5)  ., 

190-259 (869-044-00154-3)  .. 

260-265 ..(869-044-00155-1)  .. 

266-299 (869-044-00156-0)  .. 

300-399 (869^)44-00157-8)  .. 

400^4 (869-044-00158-6)  .. 

425-699 (86W)44-00159-4)  .. 

700-789 (869-044-00160-8)  .. 

790-End  (869-044^)0161-6)  .. 

41  Chapters: 

1,  i-i  to  1-10 .....:...  13.00 

1 , 1-1 1  to  Appendix,  2  (2  Resented) 13.00 

3-6 14.00 

7 6.00 

8  4.50 

9 13.00 

10-17  _..... : 9.50 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869-044-00162-4) 22.00 

101 (869^)44-00163-2) 45.00 

- 102-200 (86W)44-00164-1) 33.00 

201-End  (869-044-00165-9) 24.00 

42  Parte: 

1-399  (86W)42-00162-1)  .. 

400-429 (869-042^)0163-0)  .. 

430-End  (869-044-00168-3)  .. 


Price       Revision  Date 

38.00 
55.00 
52.00 
34.00 
45.W 
45.00 
41.00 
51.00 
55.00 
55.00 
44.00 


43  Parte: 

1-999  (869-044-00169-1) 

1000-end  (869-044-00170;^) 

44  (869-044-00171-3) 

45  Parte: 

1-199  (869-044-00172-1) 

200-499 (869-044-00173-0) 

500-1199 (869-044-00174-8) 

1200-End (869-044-001 75-6) 

46  Parte: 

1-40 (869-044-00176-4) 

41-69  (869-04*^X)177-2) 

70-89  (869-044-00178-1) 

90-139 (869-042-00175-3) 

140-155 (869-044-00180-2) 

156-165 (869-044-00181-1) 

166-199 (86W)44-00182-9)  , 

200-499 (869-044-00183-7)  , 

500-End  (86W)44-00184-5)  . 

47  Parte: 

0-19  (869^)42-00181-8)  . 

20-39 (869-044^)0186-1)  . 

40-69  (869-042-00183-4)  . 

70-79  (86W)42-00184-2)  . 

80-End  (869-042-00185-1) . 


53.00 
31.00 
45.00 
55.00 

43.00 
35.00 
13.00 
41.00 
24.00 
31.00 
42.x 
36.00 
23.00 

54.00 
43.00 
41.00 
54.00 
54.00 

48  Chaplsrs: 

1  (Ports  1-51)  (869-042-00186-9) 57.00 

1  (Ports  52-99) (86W)44-00191-«) 45.00 

2  (Ports  201-299) (86W)44-00192-6) 53.00 

3-6 (869-042-00189-3) 40.00 

7-14  (869-O44-00194-2) 51.00 

15-28  (869-044^)01%-1) 53.00 

29-in6  (869-044-00196-9) 38.00 

49  Parte: 

1-99  (869-044-00197-7)  .. 

100-185 (869-044-00202-7) .. 

186-199 (869^)44-00199-3) .. 

200-399 (869-042-00196-6)  .. 

400-999 (869-044^)0201-9)  .. 

1000-ri99  (869-044-00202-7) .. 


55.00 
26.00 
18.00 
57.00 
58.00 
26.00 


July  1,  2001 
July  1,  2001 
July  1,  2001 
Julyl,  2001 
July  1,2001 
July  1,  2001 
July  1,  2001 
July  1.2001 
July  1,  2001 
July  1,  2001 
July  1.  2001 


1984 
1984 


}July  1.  1984 

JJuly  1,  1984 

3July  1, 

3July  1, 

3  July  1.  1984 

}July  1,  1984 

3  July  1,  1984 

3  July  1,  1984 

iJuly  1,  1984 

3July  1,  1984 

3  July  1,  1984 

July  1,2001 

July  1.  2001 

July  1,2001 

July  1,2001 

Oct.  1,  2000 
Oct.  1,2000 
Oct.  1,2001 


53.00 
55.00 
58.00 

45.00 
56.00 

45.00       Oct.  1,2001 


Oct.  1,  2001 
Oct.  1.  2001 


Oct.  1,  2001 
Oct.  1,  200r 
Oct.  1,  2001 
Oct.  1,2001 

Oct.  1,  2001 
Oct.  1,  2091 
Oct.  1,2001 
Oct.  1,2000 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,2001 

Oct.  1,2000 
Oct.  1,2001 
Oct.  1,2000 
Oct.  1,  2000 
Oct.  1,  2000 

Oct.  1,  2000 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2000 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2000 
Oct.  1,  2001 
Oct.  1,  2001 
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Vll 


Title 
1200-End 


Stock  Numlwr 

.(86W)42-00199-1) 21.00 


Revi^kxiIMa 

Oct.  1,2000 


50  Parte' 

1-199      ■  (869-042-0020O-8) 55.00       Oct.  1, 2000 

•200-599  (869-044-00205-1). 36.00       Oct.  1,2001 

600-End (869-042-00202-4) 55.00       Oct.  1,  2000 

CFR  index  ond  Findings  ,.««,,  onni 

Aids (869-044-00047-4) 56.00        Jon.  1,  2001 


Complete  2000  CFR  set JO94.00 

Microfictw  CFR  Edition: 

Subscription  (moiled  OS  issued) 298.00 

Individual  c<*ies 2.00 

Complete  set  (one-time  mailing)  247.00 

Complete  set  (one-time  mailing)  264.00 


2000 

2000 
2000 

1997 
1996 

•  Because  Title  3  Is  <r  annual  compilation,  this  volume  and  ci  previous  volumes 
should  l)e  retained  as  a  permanent  reference  source. 

2The  July  1  1985  edition  o«  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  ful  text  of  the  Defense  Acquisition  BegulotKjns 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1.  1984.  contanmg 

^Thf'jdy  1  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  "Chapters  i  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
m  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1. 
1984  containing  those  chapters.  

<  No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2000,  through  January  1,  2001.  The  CFR  volume  issued  as  of  Januonr  1. 
2ix)0  should  Ije  retained.  ^  .,  *    a 

5  No  amendments  to  this  volume  were  promulgated  during  the  Pef»d /prrt 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  os  of  AprH  1,  2000  should 

»No  amendments  to  this  volume  were  promulgated  during  ttve  Pefjod July 
1,  2000,  through  July  1.  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained.. 
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The  Code  of  Federal  Regulations  is  sold  t>y 
the  Superintendent  of  Documents.  Prices  of 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14CFRPart39 

[Docket  No.  2001-NM-38S-AD;  Amendment 
39-1 2599;  AD  2002-01-08] 

RIN  2120-AA64 

Airworthinesa  Directivea;  iarael 
Aircraft  Induatriea,  Ltd.,  Model  Galaxy 
Airplanea 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
~conunents. 

SUHMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Israel  Aircraft 
Industries,  Ltd.,  Model  Galaxy 
airplanes.  This  action  requires  disabling 
the  baggage  compartment  heating 
blanket  system.  This  action  is  necessary 
to  prevent  a  short  circuit  between  the 
baggage  compartment  heating  blankets 
and  the  electrical  connectors,  which 
could  result  in  fire  and  smoke  in  the 
baggage  compartment.  This  action  is 
intended  to  address  the  identified 
imsafe  condition. 
DATES:  Effective  January  30,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
February  14, 2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
388-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 


iarcominent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-388-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Galaxy 
Aerospace  Corporation,  One  Galaxy 
Way,  Fort  Worth  Alliance  Airport,  Fort 
Worth,  Texas  76177.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  IfiOl  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATKM  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  The  Civil 
Aviation  Administration  of  Israel 
(CAAI),  which  is  the  airworthiness 
authority  for  Israel,  recently  notified  the 
FAA  that  an  unsafe  condition  may  exist 
on  certain  Israel  Aircraft  Industries, 
Ltd.,  Model  Galaxy  airplanes.  The  CAAI 
advises  that  the  excessive  length  of  the 
electrical  connector  backshell  hardware 
and  the  proximity  of  the  connectors  to 
the  baggage  compartment  heating 
blankets  could  result  in  chafing.  This 
condition,  if  not  corrected,  could  result 
in  short  circuiting  between  the  baggage 
compartment  heating  blankets  and  the 
electrical  connectors,  and  consequent 
fire  and  smoke  in  the  baggage 
compartment. 

Explanation  of  Certain  Service 
Information 

The  manufactiirer  has  issued  Galaxy 
(Israel  Aircraft  Industries)  Alert  Service 
Bulletin  GALAXY-25A-109,  dated 
December  18,  2001,  which  describes  ■ 
procedures  for  disabling  the  heating 
blankets  by  opening  five  circuit  breakers 
and  installing  tie  wrap  around  their 
necks,  and  labeling  the  switch  "INOP." 
The  CAAI  has  approved  this  alert 
service  bulletin  and  issued  IsraeU 
emergency  airworthiness  directive  25- 
01-12-17,  dated  December  18,  2001,  as 
an  interim  action  to  address  the 
continued  airworthiness  of  these 
airplanes  in  Israel.  The  actions  specified 
by  the  alert  service  bulletin  parallel  the 
requirements  of  the  Israeli  airworthiness 
directive. 


FAA's  CondusioiM 

This  airplane  model  is  manufactured 
in  Israel  and  is  type-certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement.  Pursuant  to 
this  bilateral  airworthiness  agreement, 
the  CAAI  has  kept  the  FAA  informed  of 
the  situation  described  above.  The  FAA 
has  examined  the  findings  of  the  CAAI, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  this  AD  is  being  issued  to 
prevent  a  short  circuit  between  the 
baggage  compartment  heating  blankets 
and  the  electrical  connectors,  which 
could  result  in  fire  and  smoke  in  the 
compartment.  This  AD  requires 
disabling  the  baggage  compartment 
heating  blanket  system.  In  addition,  as 
recommended  by  the  CAAI,  this  AD 
prohibits  issuance  of  a  special  flight 
permit  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this 
AD  can  be  accomplished. 

Diffierence  Between  This  AD  and  Israeli 
Airworthiness  Directive/Service 
Bulletin 

The  Israeli  emergency  airworthiness 
directive  mandates  the  immediate 
disabling  of  the  heating  blanket  system. 
This  AD  allows  operators  3  days  to 
complete  the  required  actions.  The  FAA 
recognizes  the  severity  of  the  unsafe 
condition  presented  by  this  situation, 
but  finds  a  3-day  compliance  time 
appropriate  in  consideration  of  the 
safety  implications,  the  average 
utilization  rate  of  4he  affected  fleet,  and 
the  practical  aspects  of  planning  and 
scheduling  maintenance  to  accomplish 
the  required  actions  on  the  fleet.  The 
FAA  has  considered  all  these  factors 
and  determined  that  a  3-day  compliance 
time  is  practicable  and  will  not 
adversely  affect  the  continued 
operational  safety  of  the  fleet. 


1860 


Federal  Roeister / Vol.  67,  No.  10 /Tuesday,  January  15,  2002 /Rules  and  Regulations 


Federal  Register/Vol.  67,  No.  10/Tuesday,  January  15,  2002 /Rules  and  Regulations 


1861 


1860 


Federal  Register / Vol.  67,  No.  10 /Tuesday,  January  15,  2002 /Rules  and  Regulations 


Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  is  currently  developing 
procedures  for  inspecting  the  heating 
blankets  and  modifying  the  electrical 
connectors.  These  actions  are  intended 
to  enable  reactivation  of  the  heating 
blanket  system  and  positively  address 
the  unsafe  condition  addressed  by  this 
AD.  Once  these  actions  are  developed, 
approved,  and  available,  the  FAA  may 
consider  additional  rulemaking. 

Determination  of  Rule's  Eflfective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  conunents  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 


summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  2001-NM-388-AD."  The 
postcard  will  be  date-stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  ft-om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 


2002-01-4)8    Israel  Aircraft  Industries,  Ltd.: 

Amendment  39-12599.  Docket  2001- 
NM-388-AD. 

Applicability:  Model  Galaxy  airplanes, 
certificated  in  any  category,  serial  numbers 
004  through  051  inclusive. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  a  short  circuit  between  the 
baggage  compartment  heating  blankets  and 
the  electrical  connectors,  which  could  result 
in  fire  and  smoke  in  the  baggage 
compartment,  accomplish  the  following: 

Disabling  the  Baggage  Compartment  Heating 
Blanket  System 

(a)  Within  3  days  after  the  effective  date  of 
this  AD,  disable  the  baggage  compartment 
heating  blanket  system  by  performing  the 
actions  in  the  remaining  subparagraphs  of 
paragraph  (a)  of  this  AD. 

(1)  Gain  access  to  the  left  and  right  aft 
contactor  boxes  via  access  panels  151CL  on 
the  central  fuselage  and  162BR  on  the  aft 
fuselage. 

Note  2:  The  exact  location  of  the  access 
panels  is  identified  in  the  GALAXY 
Maintenance  Manual,  Chapter  12-00-00. 

(2)  Open  circuit  breakers  17H  and  19H  (left 
box)  and  16H.  18H,  and  372H  (right  box). 
Secure  the  circuit  breakers  in  the  open 
position  by  installing  tie  wraps  around  their 
necks. 

(3)  Verify  that  the  HEAT— BAGGAGE 
COMPRT  switch  on  the  right  side  of  the 
overhead  panel  does  not  activate  the  blankets 
(ammeter  check). 

(4)  Label  the  switch  "INOP." 

Note  3:  Disabling  the  baggage  compartment 
heating  blanket  system  in  accordance  with 
Galaxy  (Israel  Aircraft  Industries)  Alert 
Service  Bulletin  GALAXY-25A-109,  dated 
December  18,  2001,  is  acceptable  for 
compliance  with  the  requirements  of  this  AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compUanc?  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  International  Branch,  ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
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compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permit  Prohibition 

(c)  Special  flight  permits  may  NOT  be 
issued  in  accordance  with  sections  21.197 
and  21.199  of  the  Federal  Aviation 
Regulations  (14  CFR  21.197  and  21.199)  to 
operate  the  airplane  to  a  location  where  the 
requirements  of  this  AD  can  be 
accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Israeli  emergency  airworthiness  directive 
25-01-12-17,  dated  December  18,  2001. 

Efifective'  Date 

(d)  This  amendment  becomes  effective  on 
January  30,  2002. 

Issued  in  Renton,  Washington,  on  January 
7,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-799  Filed  1-14-02;  8:45  am) 
BttJUNQ  CODE  4810-13-U 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benefits  Payable  in  Tenmlnatad  Single- 
Employer  Plans;  Allocation  of  Assets 
In  SIngle-Eniployar  Plans;  Interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

agency:  Pension  Benefit  Guaranty 

Corporatioii. 

action:  Final  rule. 

SUMMARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
asstunptions  for  valuing  and  paying 
benefits  under  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  February  2002.  Interest 
assumptions  are  also  published  on  the 
PBGC's  Web  site  {http://www.pbgc.gov). 
EFFECTIVE  DATE:  February  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Coimsel,  Office  of  the  General  Coiuisel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 


SUPPLEMENTARY  INFORMATION:  The 
PBGC's  regulations  prescribe  actuarial 
assumptions — including  interest 
assiunptions — for  valuing  and  paying 
plan  benefits  of  terminating  single- 
employer  plans  covered  by  title  IV  of 
the  Employee  Retirement  Income 
Seciuity  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
cmrent  conditions  in  the  financial  and 
aimuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (found  in  Appendix  B  to 
part  4044),  (2)  a  set  for  the  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-siun  amoimts  to  be  paid  by  the 
PBGC  (found  in  Appendix  B  to  part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-siun  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (foimd  in  Appendix  C  to 
part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  Appendix  B  to  part  4044  the  interest 
assiunptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  dining  February  2002, 
(2)  adds  to  Appendix  B  to  part  4022  the 
interest  assumptions  for  the  PBGC  to 
use  for  its  own  liunp-sum  payments  in 
plans  with  valuation  dates  during 
February  2002,  and  (3)  adds  to 
Appendix  C  to  part  4022  the  interest 
assumptions  for  private-sector  pension 
practitioners  to  refer  to  if  they  wish  to 
use  lump-sum  interest  rates  determined 
using  the  PBGC's  historical 
methodology  for  valuation  dates  during 
February  2002. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assiunptions  that 
the  PBGC  will  use  (set  forth  in 
Appendix  B  to  part  4044)  will  be  5.80 
percent  for  the  first  25  years  following 
the  valuation  date  and  4.25  percent 
thereafter.  These  interest  assumptions 
are  imchanged  from  those  in  effect  for 
January  2002. 

The  interest  assiunptions  that  the 
PBGC  will  use  for  its  own  liunp-sum 
payments  (set  forth  in  Appendix  B  to 
part  4022)  will  be  4.75  percent  for  the 
period  dtuing  which  a  benefit  is  in  pay 
status,  and  4.00  percent  during  any 
years  preceding  the  benefit's  placement 
in  pay  status.  These  interest 
assumptions  represent  an  increase  (from 
those  in  effect  for  January  2002)  of  0.25 
.percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  are 
otherwise  unchanged. 


For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
Appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptly  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  bf  benefits  in  plans  with 
valuation  dates  during  February  2002, 
the  PBGC  finds  that  good  cause  exists 
for  making  the  assumptions  set  forth  in 
this  amendment  effective  less  than  30 
days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  imder  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 

List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans,  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans.  Pension 
insiuance.  Pensions. 

In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERIMNATEO  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  1302, 1322. 1322b. 
1341(c)(3)(D),  and  1344. 

2.  In  appendix  B  to  part  4022,  Rate  Set 
100,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022— Lump  Sum 
Interest  Rates  For  PBGC  Payments 
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Rate  set 


For  plans  *^  a  valuation       ,^^ediate 
'  °"®  annuity  rate 


Deferred  annuities 
(percent) 


On  or  after         Before  <P«"*"*) 


n2 


100 


2-1-02  3-1-02 


4.75 


4.00 


4.00 


4.00 


3.  In  appendix  C  to  part  4022.  Rate  Set  100.  as  set  forth  below,  is  added  to  the  table.  (The  introductory  text 
of  the  table  is  omitted.) 

Appendix  C  to  Part  4022 — Lump  Sum  Interest  Rates  For  Private-Sector  Payments 


Rate  set 


For  plans  wmh  a  valuation       ^^,^^^^^ 
°^'®  annuity  rate 


t 


Deferred  annuities 
(percent) 


or  after         Before  <P«"*"') 


n2 


100 


2-1-02 


3-1-02 


4.75 


4.00 


4.00 


4.00 


PART  4044— ALLOCATION  OF  ASSETS  IN  SINGLE-EMPLOYER  PLANS 

4.  The  authority  dtation  for  part  4044  continues  to  read  as  follows: 
Authority:  29  U.S.C.  1301(a),  1302(b)(3).  1341.  1344.  1362. 

5.  In  appendix  B  to  part  4044,  a  new  entry,  as  set  forth  below,  is  added  to  the  table.  (The  introductory  text 


of  the  table  is  omitted.) 


Appendix  B  to  Part  4044 — Interest  Rates  Used  to  Value  Benefits 


For  valuation  dates  occurring  in  ttte 

The  values  of  i,  are: 

montt>— 

it 

fort  = 

i,                     fort  = 

ii 

fort  = 

February  2002  

• 

.0580 

* 

1-25 

•                                                           * 

.0425                     >25 

N/A 

* 

N/A 

Issued  in  Washington.  DC,  on  this  10th  day 
of  January.  2002. 
Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  02-1136  Filed  1-14-02;  8:45  am] 
BUJNQ  COOE  77ge-oi-p 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 


30  CFR  Part  203 
RIN1010-AC71 


Relief  or  Reduction  in  Royalty  Rates- 
Deep  Water  Royalty  Relief  for  OCS  Oil 
and  Gas  Leaees  Issued  After  2000 


agency:  Minerals  Management  Service 
(MMS).  hiterior. 
ACTION:  Final  rule. 

SUMMARY:  This  rule  revises  regulations 
on  royalty  relief  for  oil  and  gas 
producers  on  the  Outer  Continental 


Shelf  ((X:S).  It  provides  for  suspension 
or  reduction  of  royalty  on  a  case-by-case 
basis  for  certain  additional  categories  of 
OCS  leases  under  part  203  of  this  title. 
Also,  it  identifies  circumstances  when 
we  may  consider  royalty  relief  apart 
from  oiu-  end-of-life  and  deepwater 
royalty  relief  (DWRR)  programs. 
DATES:  This  final  rule  is  effective 
February  14.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  Rose,  Economics  Division,  at 
(703)  787-1536. 

SUPPl^MENTARY  INFORMATKM:  On 
November  16,  2000,  we  published  a 
proposed  rule  in  the  Federal  Register 
(65  FR  69259).  For  leases  that  lie  in 
water  200  meters  or  deeper  in  the  Gulf 
of  Mexico  (GOM)  wholly  west  of  87 
degrees,  30  minutes  West  longitude  and 
issued  after  November  2000,  it  provided 
a  process  to  apply  for  supplemental 
royalty  relief.  Also,  it  proposed  to 
modify  the  relief  qualification  process. 
Some  proposed  modifications  apply 
only  to  leases  issued  after  November 


2000  (newly  issued  leases)  while  others 
apply  both  to  leases  issued  before  the 
DWRR  Act  (pre- Act  leases)  and  to  newly 
issued  leases.  These  proposed 
modifications  sought  to  combine  more 
opportunity,  certainty,  and  flexibility 
for  applicants  with  a  royalty  relief 
determination  process  more  focused  on 
future  costs  and  benefits.  We  requested 
comments  on  these  proposed  changes. 

We  also  finalized  in  the  Federal 
Register  on  February  23,  2001  (66  FR 
11512)  regulations  on  the  way  we 
implement  OCS  leasing  incentives  on 
newly  issued  leases.  The  opportunity 
for  newly  issued  leases  to  qualify  for 
royalty  relief  that  supplements  lease- 
term  incentives  when  we  issued  them  is 
an  important  part  of  the  change  in  these 
incentives. 

Several  comments  on  the  proposed 
rulemaking  addressed  the  changed 
leasing  incentives  and  the  modifications 
to  the  royalty  relief  qualification 
process.  This  final  rule  makes  changes 
from  the  proposed  nde  in  response  to 
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conunents  we  received.  The  most 
significant  changes  relate  to  simk  costs 
and  the  timing  of  our  evaluations. 

As  sunk  costs,  which  we  use  to 
determine  only  qualification,  not  the 
volume  suspension  amount,  we 
proposed  to  coimt  only  the  cost  of  the 
project's  first  discovery  well.  Comments 
convinced  us  that  a  more  expansive 
definition  was  appropriate.  This  final 
rule  allows  the  costs  of  the  first  project 
discovery  well  on  each  lease.  We 
believe  this  provides  the  proper  balance 
between  the  need  to  encourage 
exploration  of  marginal  futxue  prospects 
and  the  lack  of  any  role  sunk  costs  have 
in  determining  economic  viability  after 
a  discovery. 

With  respect  to  timing,  we  proposed 
to  retain  the  180-day  period  for  our 
review  of  royalty  relief  requests  for 
projects.  Comments  indicated  a  strong 
desire  for  a  shorter  period.  Efficiencies 
from  evaluating  expansion  or 
development  projects,  instead  of  fields 
(as  required  for  applications  involving 
pre-Act  leases),  can  reduce  oiu-  average 
evaluation  time  by  1  month.  Hence,  this 
final  rule  lowers  our  timeframe  for 
evaluating  development  or  expansion 
projects,  but  not  for  fields,  from  180  to 
150  days. 

Response  to  Comments 

We  received  a  joint  comment  fitjm  six 
oil  and  gas  industry  associations,  and 
separate  comments  from  one  of  those 
associations  and  from  five  oil  and  gas 
companies  in  response  to  our  request  for 
written  comments  on  oiu  proposed 
rulemaking.  Also,  two  public  workshops 
raised  questions  on  the  proposed  rule. 
Copies  of  all  the  written  comments  we 
received  are  available  on  our  Web  site 
at  http://www.mms.gov/federalregister/ 
PublicComments/rulecomm.htm. 

We  analyzed  all  comments  and 
workshop  questions  and  revised  the 
final  language  based  on  many  of  them. 
The  main  changes  from  the  proposed 
rule  involve  a  more  expansive  definition 
of  allowable  sunk  cost,  a  shorter 
evaluation  period,  and  more  specificity 
on  several  subjective  terms  (significant 
expansion,  most  likely  resource  size, 
most  efficient  development  system). 

Two  changes  from  the  proposed 
version  of  this  rule  make  the  final 
version  consistent  with  changes  made  in 
the  companion  rule  on  OCS  leasing 
incentives.  Finally,  we  note  provisions 
where  we  adjusted  the  language  to 
clarify  but  not  change  the  meaning  itom 
the  proposed  rule. 

Supplementary  Relief 

One  general  comment  objected  to 
reliance  on  discretionary  royalty  relief 


because  of  administrative  burdens  and 
increased  costs  to  industry. 

Response:  We  agree  that  the 
discretionary  royalty  relief  program  will 
become  more  important  when  leases 
issued  after  2000  represent  significant 
amounts  of  acreage  and  discoveries  in 
the  deep  water  GOM.  But  it  will  be 
many  years  before  post-2000  leases  play 
a  significant  role  in  deepwater 
development.  As  we  explained  in  earlier 
Federal  Register  notices  on  continuing 
royalty  relief  in  deep  water,  most  of  the 
prospective  deepwater  tracts  now  have 
access  to  the  royalty  suspension 
volumes  prescribed  by  the  DWRR  Act. 
Some  3,400  eligible  leases  already  have 
the  potential  to  receive  royalty 
suspension  automatically.  Another 
nearly  1,700  pre-Act  leases  may  qualify 
for  royalty  relief  under  discretionary 
relief  regulations  that  have  been  in  place 
for  several  years.  The  currently  leased 
acreage — eligible  and  pre-Act  leases — 
represents  almost  half  of  the  deep  water 
GOM  acreage.  These  handpicked 
opportunities,  which  industry  believes 
have  the  best  hydrocarbon  prospects, 
will  occupy  the  available  exploration 
and  delineation  capability  in  the  GOM 
for  many  years.  Much  of  the  new 
production  in  deep  water  over  the  next 
decade  or  so  may  be  royalty-free.  Hence, 
we  anticipate  that  the  overall  royalty 
expenses  for  deepwater  oil  and  gas 
production  will  decrease  for  some  time 
completely  independent  of  future  terms 
and  conditions  on  newly  offered  tracts. 

We  expect  to  process  applications 
more  quickly  and  efficiently  as  we 
become  more  experienced  in  handling 
them,  These  final  discretionary  relief 
regulations  follow  the  directive  in  the 
DWRR  Act  to  consider  granting  royalty 
suspension  only  in  those  circiunstances 
when  otherwise  developable  production 
would  be  uneconomic  because  of 
normal  royalty  obligations.  Thus  only 
some,  not  all,  leases  should  be 
concerned  with  or  have  a  need  for  the 
discretionary  royalty  relief  program. 
Fmlher,  to  encoiwage  development,  we 
make  the  luieconomic  determination  not 
after  production  occurs,  but  before, 
using  forecasts  of  many  variables.  The 
determination  unavoidably  involves  the 
collectipn,  analysis,  and  evaluation  of 
detailed  information.  Questions  about 
possible  inconsistencies  or  options  in  a 
specific  development  proposal  often 
only  become  apparent  during  the  review 
process.  Evaluation  then  sometimes 
requires  additional  information. 
Computing  and  documenting  forecasts 
tied  to  the  circumstances  of  a  specific 
project  proposal  may  appear 
cumbersome  at  times,  but  a  sound 
determination  requires  that  we 
understand  the  key  assumptions  and 


risks  in  the  applicant's  proposed 
project. 

The  comment  most  relevant  to  our 
request  for  paperwork  reduction 
suggestions  was  the  acknowledgment 
that  "the  majority  of  the  information 
requested  by  MMS  is  necessary  *   *   * 
for  a  comprehensive  review  of  a 
proposed  project."  We  have  added 
language  to  encourage  potential 
applicants  to  meet  with  MMS  prior  to 
filing  an  application  to  identify  unusual 
elements  in  the  project  and  for  guidance 
on  application  format,  content,  and  our 
evaluation  perspective.  See  §  203.62(c). 

Several  proposed  changes  we 
finalized  expedite  the  evaluation 
process  by  making  it  less  burdensome. 
We  designate  the  applicant's  project  and 
the  reservoirs  targeted  by  the  proposed 
project  as  the  application  unit  rather 
than  the  entire  field,  as  in  the  current 
DWRR  program.  Thus  the  applicant  no 
longer  must  involve  adjacent  lessees  in 
the  application,  and  we  no  longer  need 
to  speculate  about  additional  resources 
that  may  affect  field  economics.  Also, 
this  change  reduces  the  need  for  us  to 
evaluate  dtemative  field  development 
scenarios.  Other  changes  should  reduce 
the  burden  on  both  pre-Act  lease 
applicants  and  new  lease  applicants  by 
giving  them  more  flexibility  to  adjust  to 
changing  conditions.  We  extend  the 
time  period  for  successful  applicants  to 
commit  to  development  and  allow 
reapplication  in  a  wider  range  of 
circumstances.  Potential  applicants  will 
become  more  comfortable  with  out 
application  and  evaluation  process  by 
the  time  the  burden  for  DWRR  shifts 
more  to  the  discretionary  royalty  relief 
program. 

Sunk  Costs 

A  number  of  comments  expressed 
concerns  about  the  limited  allowance  of 
simk  costs  to  evaluate  the  economics  of 
a  proposed  project. 

Response:  Our  proposed  change  in 
allowable  sunk  costs — from  all  costs  of 
and  after  discovery  to  only  those  of  the 
discovery  well — received  the  most 
comments  from  industry.  That  reaction 
may  indicate  that  limiting  allowable 
sunk  costs  is  perceived  as  the  most 
.  important  proposed  change  to  the 
discretionary  royalty  relief  rules.  The 
size  of  sunk  costs  has  been  the  main 
reason  for  royalty  relief  qualification  in 
oiu  determinations  to  date.  We 
proposed  no  change  to  the  treatment  of 
sunk  costs  in  applications  from  non- 
producing  pre-Act  leases  to  keep  within 
the  DWRR  Act.  Also,  we  proposed  to 
add  for  the  first  time  some  sunk  costs  to 
our  evaluation  of  expansion  projects. 
Nonetheless,  in  light  of  its  perceived 
and  past  importance,  we  expand  our 
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definition  of  allowable  sunk  costs  for 
applications  from  leases  issued  after 
2000  and  for  expansion  prefects  on  pre- 
Act  leases. 

One  workshop  comment  suggested 
that  the  definition  of  allowable  sunk 
costs  include  the  cost  of  the  first  well  on 
each  lease  that  discovers  hydrocarbons 
in  the  reservoirs  included  in  the 
application.  We  adopt  this  new 
definition  because  it  includes  the  most 
important  and  readily  identifiable 
delineation  costs  on  a  project. 

This  more  expansive  definition  of 
sunk  costs  may  encourage  more 
development  and  more  exploration  than 
otherwise.  Historic  costs  theoretically 
do  not  affect  the  expected  profitability 
of  a  particular  project,  as  measured  from 
the  perspective  of  its  application  date. 
But,  their  treatment  can  influence 
decisions  on  the  timing  and  magnitude 
of  pre-application  exploration,  drilling, 
and  appraisal.  Using  sunk  costs  in  an 
evaluation  makes  qualification  for 
discretionary  royalty  relief  more  likely. 
The  more  likely  that  a  prospect  of  a 
given  size  will  qualify  for  relief,  the 
larger  the  expected  value  of  that 
prospect.  And,  the  higher  the  expected 
payoff  from  drilling,  the  more  and 
sooner  drilling  will  take  place. 

We  choose  to  rely  on  supplemental 
discretionary  royalty  relief  to 
concentrate  royalty  savings  on  prospects 
that  show  a  need  for  it.  General  lease 


sale  incentives  disperse  royalty  relief 
over  all  lease  prospects  regardless  of 
whether  they  need  development 
assistance.  In  a  system  where 
supplemental  royalty  relief  plays  a  large 
role  in  the  incentive  program,  it  may  not 
be  appropriate  to  narrowly  define 
qualification  for  the  supplemental  relief 
based  on  theoretical  rather  than 
practical  considerations. 

While  an  expansive  consideration  of 
sunk  costs  is  in  order,  we  believe  the 
broad  definition  applicable  to  pre-Act 
leases  is  not  appropriate  for  newer 
leases.  The  object  of  the  new 
supplemental  royalty  relief  program  is  a 
specific  and  fully  identified  project, 
rather  than  a  whole,  often  incompletely 
identified,  field.  A  royalty  relief 
determination  on  a  field  with  pre-Act 
leases  requires  evaluation  of  all 
resoiut:es  that  may  ultimately  be 
assigned  to  that  field  and  of  associated 
development  options.  The  broad  field 
determination  provides  a  basis  for 
considering  all  possible  resources  and 
thus  the  sunk  costs  for  a  wide  range  of 
appraisal  activities.  Project  royalty  relief 
determination,  on  the  other  hand,  is 
confined  to  the  reservoirs  identified  in 
the  application.  Relief  qualification 
need  not  consider  alternative 
development  options  or  potential 
production  from  other  reservoirs.  So, 
fewer  post-discovery  expenditures  are 
relevant  to  a  project  application. 


Therefore,  we  will  count  the  costs  of 
only  the  discovery  well  for  the  project 
on  each  lease  participating  in  an 
application  for  other  than  an  authorized 
field.  To  clarify  the  revision  as  well  as 
the  distinction,  we  separate  the 
definition  of  sunk  costs  for  authorized 
fields  from  the  definition  of  sunk  costs 
for  development  and  expansion  projects 
and  move  identification  of  the  critical 
elements  to  the  definitions  from  the  cost 
report  description  in  §  203.89  (a).  See 
changes  in  §§  203.0  and  203.68. 

We  continue  to  coimt  allowable  sunk 
costs  on  an  after-tax,  nominal  basis.  A 
company  recoups  part  of  exploratory 
drilling  costs  through  a  deduction  from 
taxable  income.  Crediting  all  the  pre-tax 
costs  to  royalty  relief  qualification 
would  substantially  raise  the  benefit 
accorded  simk  costs.  Adjusting  sunk 
costs  for  inflation  could  reward 
applicants  that  delay  applying  for 
royalty  relief. 

Other  Comments 

The  written  comments  and  workshop 
questions  raised  a  number  of  specific  or 
technical  issues.  The  following  table 
siuiunarizes  and  responds  to  each  of 
those  issues.  We  arranged  the  table 
according  to  the  section  in  the  rule  to 
which  the  comment  relates.  The  last 
part  of  the  table  addresses  comments  on 
information  collection  under  the 
Paperwork  Reduction  Act. 


CFR  section 


203.0,  203.2,  and  203.4 


203.0  and  203.60 


203.0,  203.4.  203.70,  and 
203.81. 


Industry  comments  and  questions 


Delete  the  word  "significanr  from  ttie  definitions  of  an 
expansion  project  and  of  new  production  because  it 
is  too  subjective  when  left  to  the  discretion  of  the  ap- 
plication process. 


Don't  limit  development  projects  that  can  apply  for 
deepwater  royalty  suspension  to  those  on  leases 
west  of  87  degrees  30  minutes  West  longitude  in  the 
GOM. 

Eliminate  from  the  definition  of  fabrication  a  require- 
ment for  a  requirement  for  a  letter  from  the  fabricator 
certifying  start  of  continuous  construction  because  it 
is  an  unnecessary  and  redundant  burden. 


MMS  response 


Accommodating  change.  The  DWRR  Act  used  the  word 
"significanf  to  direct  relief  to  projects  that  add  new 
resources,  not  those  that  simply  extend  recovery  of 
reservoirs  already  in  production.  We  delete  "signifi- 
cant" from  the  definition  of  "new  production"  and 
darify  in  the  definition  of  "expansion  project."  that  it 
refers  to  one  or  more  new  wells  drilled  into  a  res- 
eraoir  that  has  not  previously  produced.  Also,  we 
modify  the  definition  of  "new  production"  accordingly. 

No  change.  The  DWRR  Act  gives  authority  to  grant 
royalty  relief  to  existing  non-producing  leases,  but 
only  those  in  this  part  of  the  GOM.  We  may  issue 
new  leases  with  a  variety  of  terms,  including  royalty 
suspension,  in  ottier  parts  of  the  OCS. 

No  change.  The  legitimacy  of  the  royalty  relief  qualifica- 
tion detennination  depends  on  prompt  development. 
We  see  value  in  having  a  third  party  witness  an 
event  that  has  such  important  to  an  applicant.  The 
down  payment  and  contract  alone  may  not  ensue 
that  the  operator  has  actually  committed  to  constnx:- 
tion  that  will  not  be  intenupted  after  it  has  started. 
The  notice  could  be  just  a  copy  of  whatever  normal 
notification  ttie  applicant  gets  from  the  fabricator  tfiat 
construction  has  started  on  its  system,  with  the  intent 
to  continued  without  interruption. 
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CFR  section 


203.0,  203.68,  and  203.89 


203.0.  203.68.  and  203.89 


203.2  and  203.80 


203.69 


203.69  and  203.76 


203.71 


203.74 


Industry  comments  and  questions 


MMS  response 


203.4,  203.69  and  203.76 

203.4 

203.62 

203.63  

203.65  


Redefine  sunk  costs  as  all  of  the  inflation  adjusted  be- 
fore-tax  costs  of,  and  after,  discovery  up  until  ttie  ap- 
plication. 


Does  MMS  want  to  receive  applications  before  delinea- 
tion wells  are  drilled  which  help  in  the  decision  on  the 
development  approach. 


Delete  the  word  "significantly"  word  from  the  character- 
ization of  how  much  production  must  increase  as  a 
result  of  royalty  relief  because  it  is  too  subjective. 


Clarify  the  resource  number  used  as  a  basis  for  deter- 
mining the  minimum  royalty  suspension  volume. 


Indicate  that  price  thresholds  will  be  specified  in  the 
Notice  of  Sale  as  well  as  in  the  lease  document. 


Encourage  pre-application  meetings  between  the  MMS 
regional  office  and  a  prospective  applicant. 

Clarify   that   neither   a   development    nor   expansion 
project  must  include  all  leases  in  its  field. 


Change  the  evaluation  deadline  from  180  to  120  days 
for  a  first  application  and  from  120  to  90  for  a  rede- 
termination. 


If  a  participating  lease  doesn't  have  or  propose,  a  well 
into  the  reservoirs  included  in  the  application,  does 
MMS  include  in  the  minimum  suspension  volume  cal- 
culation the  royalty  suspension  volume  with  which 
the  lease  was  originally  issued? 


Does  a  lease  retain  the  royalty  suspension  volume  with 
which  it  was  originally  issued  if  it  applies  and  quali- 
fies for  project  relief  but  then  violates  a  performance 
condition. 


If  a  lease  is  added  to  a  project  after  approval  of  an  ap- 
plication, does  the  added  lease  have  to  give  up  its 
automatic  relief  to  be  part  of  the  project. 


A  phrase  is  missing  in  the  description  of  the  new  event 
ttiat  enat)les  a  redetermination. 


Accommodating  change.  We  have  enlarged  the  scope 
of  sun  costs  from  the  proposed  rule.  Bui  historic 
costs  have  questionable  retevarx»  to  proceeding  with 
development  of  the  project  in  the  application.  Also, 
many  such  costs  have  already  been  recovered 
through  tax  deductions  and  subsequent  savings.  Ttie 
expansion  in  ttie  definition  is  limited  to  discovery  well 
costs  for  one  eligible  well  per  lease. 

We  want  a  reliatile  application.  The  appteant  is  the 
only  one  in  a  position  to  balance  ttie  costs  and  bene- 
fits of  incremental  delineation.  Performance  condi- 
tions help  encourage  a  proper  balance— enough  data 
in  hand  for  the  applicant  to  commit  to  a  few  key  deci- 
skxis  tHJt  not  to  detailed  development  plans. 

Accommodating  change.  We  delete  the  word  from  the 
end-of-life  relief  cell  in  the  table  in  §203.2.  but  as 
with  deepwater  expansion  projects,  we  k>ok  for  a 
minimum  production  increase  for  consideration  of 
royalty  relief  apart  from  our  formal  programs.  Relief 
generally  must  make  production  for  an  extra  year 
profitable. 

Change.  By  "most  likely  resource  size"  we  mean  the 
median  value  of  the  estimated  distribution  of  known 
recoverable  resources  from  reservoirs  included  in  tfie 
application  for  the  project.  The  final  rule  adopts  this 
more  precise  terminokigy. 

Change.  We  make  clear  in  subsections  (e)  and  (f)  that 
price  thresholds  and  minimum  suspension  volumes 
may  be  set  in  the  Notk:e  of  Sale  or  the  regulations  or 
in  the  lease. 

Change.  Such  a  meeting  can  save  time  both  in  pre- 
paring an  application  and  in  avoiding  omissions  ttiat 
delay  the  evaluation  process. 

Change.  We  also  make  the  same  clarifkation  that 
"project"  means  development  either  expansion 
project  or  development  project  in  §§203.64,  203.65, 
203.67,  203.68,  and  203.69. 

Accommodating  change.  We  reduce  'the  evaluation  pe- 
riod for  devetopment  projects  and  expanskjn  projects 
to  no  more  than  150  days  after  certifying  an  applica- 
tion and  application  complete.  For  field  evaluations 
involving  pre-Act  leases,  the  180-day  deadline  con- 
tinues because  we  must  conskjer  potential  devekip- 
ment  of  all  resources  on  the  field,  wtietfier  or  not 
they  are  klentified  in  ttie  applk^tion. 

A  lessee  can  join  the  applk»tk)n  with  evklence  ttiat  ttie 
resen/oir(s)  targeted  by  the  project  occur  on  its  lease. 
However,  a  lease  without  enough  of  the  project's  re- 
sources to  justify  a  well  cannot  include  its  automatk; 
royalty  suspension  volume  in  the  minimum  set  for  ttie 
project.  Nevertfieless,  we  will  count  its  estimated  re- 
sources in  the  project  evaluatk>n  and  in  the  incre- 
ment to  the  minimum  royalty  suspension  volume 
based  on  ttie  median  of  the  distributkxi  of  resources. 

Since  the  applicatk)n  qualification  included  conskler- 
atron  of  the  pre-existing  royalty  suspenskx)  on  ttie 
lease,  it  retains  that  relief  if  we  withdraw  approval  of 
its  app<k:atk)n.  We  don't  want  to  discourage  earty- 
stage  applKations  when  some  devetopment  deci- 
stons  have  not  yet  been  made. 

If  the  resen/oir(s)  targeted  by  the  development  project 
extend  to  a  post-2000  lease,  that  lessee  has  an  op- 
tion. Tfie  lessee  may  file  a  short  form  to  share  the 
project's  remaining  royalty  suspension  volume  or 
simply  retain  its  automatk:  royalty  suspenston  volume 
for  use  with  this  or  other  resen/oirs  on  its  lease.  If  it 
files  the  short  fomi  to  share  in  the  project  relief,  it 
gives  up  its  automatk:  relief  volume. 

Accommodating  change.  We  rewrote  to  clarify  ttiat  the 
new  technotogy  must  improve  the  profitability  under 
equivalent  mari<et  condittons,  of  the  field  or  specified 
set  of  reservoirs  relative  to  ttie  development  system 
proposed  in  tfie  prior  applnatkin. 
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CFR  section 


Industry  comments  and  questions 


Allow  retention  of  half  of  the  royalty  suspension  vol- 
ume, not  the  smaller  of  that  or  the  most  likely  re- 
source size,  when  costs  are  overestimated  in  the  ap- 
plication. 

If  the  price  threshold  suspends  relief  when  prices  rise 
too  much  above  expected  levels,  why  not  augment 
initial  royalty  suspension  volume  if  prices  fall  too 
much  below  expected  levels. 


Allow  the  costs  of  pre-existing  facilities  that  help  justify 
a  royalty  relief  application  to  be  off  lease. 


(a)  Under  ttie  cunrent  evaluation  process,  acknowledge- 
ment that  the  majority  of  the  infomation  requested  in 
an  applk:ation  is  necessary. 


(b)  Contact  past  applicants  to  very  estimates  of  the 
tme  it  takes  to  fill  out  an  application. 

(c)  Standardize  the  various  application  reports  that 
must  be  submitted  or  generate  a  set  of  generic  ex- 
ample reports  as  guides  for  future  applicants. 


(d)  MMS  mail  server  limits  make  it  impractical  to  submit 
the  original  application  electronically,  but  subsequent 
information  could  usually  be  submitted  by  e-mail. 


MMS  response 


No  change.  We  made  the  modification  in  the  proposed 
rule  because  otherwise  small  fields  face  no  disadvan- 
tage for  overestimating  their  costs  in  a  royalty  relief 
applk^ation. 

We  provide  a  reasonable  inducement  to  make  a  project 
economk:  under  expected  martlet  conditions.  This  is 
the  focus  of  our  program.  Subsequent  deviations  in 
these  conditions  during  periods  of  production  and  po- 
tential relief  from  royalties  may  change  profitability, 
but  are  not  likely  to  affect  project  viability.  Should 
prices  decline  once  production  begins,  the  lessee 
can  pursue  our  ottier  royalty  relief  programs.  These 
programs  sen«  as  a  proxy  for  predetemiined  in- 
creases in  royalty  suspension  volume  for  a  price  de- 
cline. 

Change.  Off-lease  facilities  tied  back  to  the  lease  may 
help  justify  a  relief  application  to  the  extent  that  pres- 
en/atk>n  of  these  pre-existing  facilities  depends  on 
continued  appltoation  to  be  production  from  the  lease 
applying  for  royalty  relief.  We  will  Include  only  a  logi- 
cally alkx^able  share  of  costs  from  the  off-lease  facili- 
ties. 

(a)We  have  not  identified  an  altemative  evaluation 
process  suitable  for  use  with  an  irrevocable  deter- 
mination such  as  royalty  relief.  Past  applk:ants  and 
industry  committees  have  not  yet  identified  any  un- 
necessary informatk>n  elements. 

(b)  We  wekxmed  comments  from  past  applicants  to 
help  devek)p  our  current  estimates  of  the  burden. 

(c)  We  have  standardized  reports  as  much  as  we  can, 
and  we  do  invite  pre-applteation  consultation  on  for- 
mat and  content.  We  do  not  share  past  applications 
even  in  generalized  form  so  as  to  avoid  possibly  ex- 
posing proprietary  informatton.  We  already  offer  an 
example  with  tfie  model  that  combines  the  informa- 
tion in  these  reports.  That  should  clarify  many  ques- 
tions about  technk»l  details  such  as  units  of  meas- 
ure. 

(d)  We  are  implementing  the  Government  Paperworic 
Elimination  Act  (GPEA).  The  Act  calls  for  providing 
an  electronk:  processing  option  when  practical  for  in- 
formation we  collect.  Royalty  relief  applications  are 
under  review  in  our  GPEA  implementation  informa- 
tion program.  We  do  currently  accept  extra  copies 
and  additional  information  by  electronic  or  fax  means. 


Chmges  for  Consistency  and  Clarity 

We  make  two  changes  in  this  nile  on 
discretionary  royalty  relief  to  make  it 
consistent  with  our  rule  on  OCS  leasing 
incentives  published  on  February  23, 
2001  (66  FR  11512).  Also,  we  use 
definitions  for  "eligible."  "pre-Act," 
and  "royalty  suspension"  leases  in  this 
rule  that  are  identical  to  those  in  the 
leasins  incentive  rule. 

The  leasing  incentive  rule  includes 
the  option  to  offer  royalty  incentives  for 
a  vilue  of  production  or  for  a  time 
period  as  well  as  for  a  volume  of 
production.  The  definition  of  Royalty 
Suspension  (RS)  leases  in  §  203.0  now 
indicates  that  the  royalty  suspension  for 
an  RS  lease  need  not  be  in  the  form  of 
a  volume.  So,  one  or  more  leases  on  a 


project  applying  for  additional  royalty 
relief  may  have  automatic  suspensions 
in  a  form  other  than  volume.  Section 
203.69(b)  now  indicates  that  should  this 
situation  arise,  we  will  use  the  data  in 
your  application,  after  any  adjustments 
we  make  during  our  evaluation,  to 
convert  royalty  relief  already  available 
to  a  common  basis  expressed  in  voliune, 
and  carry  out  the  evaluation 
accordingly.  Any  approval  would  be 
expressed  solely  in  terms  of  voliune. 

The  leasing  incentive  rule  also 
includes  a  provision  in  §  260.122(b)(2) 
for  paying  royalties,  due  as  a  result  of 
the  price  threshold  being  exceeded,  no 
later  than  90  days  after  the  end  of  the 
period  for  which  royalty  is  owed.  That 
deadline  is  shorter  Uian  the  120-day 


interval  to  April  30  now  specified  in 
§  203.78(a)(1)  and  (b)(1).  To  avoid 
confusion,  we  changed  §  203.78  to  be 
consistent  with  §  260.122.  The  90-day 
time  lag  is  longer  than  the  30-day  time 
lag  for  payment  of  normal  royalty  under 
§  218.50  because  we  must  calculate 
inflation  adjustments  in  the  case  of 
price  thresholds.  The  actual  NYMEX 
price  can  be  calculated  immediately 
after  the  end  of  the  period  specified,  but 
the  final  value  for  the  implicit  price 
deflator  for  the  gross  domestic  product 
is  not  generally  available  for  several 
months  after  the  end  of  the  period. 

In  several  places,  we  modified  the 
language  in  the  proposed  rule  to  make 
its  meaning  clearer  to  the  reader. 
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CFR  section 


203.0 


203.2 


203.4 


203.74 


203.78 


Clarifk»tkxi 


203.4  and  203.69 
203.60  

203.63 

203.64  

203.66  

203.68  

203.69  

203.71 


203.80 
203.83 
203.89 


We  enhance  definitions  to: 

(1)  State  that  development  or  expansion  projects  must  be  in  water  at  least  200  meters  deep. 

(2)  Declare  that  redetemiination  is  a  procedure  we  conduct  under  certain  conditions  at  your  request,  and 

(3)  Illustrate  some  elements  of  eligible  sunk  costs  incurred  before  a  discovery. 
We  replace  "when"  with  "how"  in  the  title  question. 

Unlike  'expansion  project"  "authorized  field"  and  "development  project,"  "end-of-life  lease'  is  a  term  de- 
fined here  but  not  in  §203.0.  -^  .^  .         . 

We  drop  reference  to  signifteant  capital  investment  by  an  expansion  project  because  that  is  not  a  separate 
requirement  for  an  expansion  project  on  a  lease  issued  after  2000. 

The  flexibility  of  royalty  relief  apart  from  our  fonnal  programs  may  involve  changes  in  the  fom?i  of  the  roy- 
alty as  well  as  in  its  size  or  duration. 

We  more  carefully  explain  how  to  Interpret  the  tables  summarizing  our  royalty  relief  programs. 

End-of-Ufe  relief  is  now  withdrawn  only  when  tiie  effective  royalty  rate  has  prevailed  for  12  consecutive 

We  drop  reference  to  charging  more  than  the  original  lease  royalty  rate  after  the  suspenswn  volume  has 

t)een  produced.  ^  .  ,  ^ 

The  various  fonns  of  royalty  relief  we  grant  are  subject  to  certain  conditions  set  out  in  regulations  or  ap- 
proval letters. 
We  rephrase  the  way  one  detemnines  cumulative  production. 

We  reversed  the  phrases  in  the  lead  sentence.  .      ^  .       r  ■-< 

We  stipulate  that  pre-Act  leases,  but  not  leases  issued  after  2000,  must  have  been  assigned  to  a  field  as 

well  as  have  a  discovery  prior  to  applying  for  royalty  suspension. 
You  must,  rather  than  may,  submit  data  you  have  on  leases  that  you  believe  may  become  part  of  your  au- 
thorized field  in  the  future.  «     ^  ^i  „e 
Only  one  application  may  be  filed  on  a  development  project  designed  to  produce  a  specific  set  ol  res- 

6fvoirs 
We  make  explkat  that  prescribed  evaluation  deadlines  may  be  extended  and  rephrase  the  table  lead-in 

SGfltGnCG 

We  clarify  that  a  penalty  suspension  for  our  late  detemiination  applies  to  the  first  production  from  a  devel- 

We'dTnot^Snsider  sunk  costs  when  we  determine  whether  a  project  is  economic  should  it  never  have  to 

pay  royalties.  ^  _^    .     _i.  ■ 

We  substitute  the  new  name  for  the  publication  that  gives  the  water  depth  of  each  lease. 
Eligible  leases  as  well  as  RS  leases  retain  the  royalty  suspension  volumes  with  which  they  start  an  appli- 
cation process,  even  if  we  reject  an  applkation  that  requests  more  relief  on  a  field  or  development 

AijS'leases  are  ones  that  participate  in  the  application  for  royalty  relief.  Leases  issued  without  a  roy- 
^tv  suspension  volume  do  not  share  the  relief  for  a  field  with  an  automatic  royalty  suspension  volume^ 
We  drop  reference  to  the  Impossible  situation  of  adding  a  lease  before  you  submit  an  application  from  the 
paragraph  (a)  that  describes  the  effect  of  adding  a  lease  to  an  authorized  fieW  after  we  have  approved 

rovsttv  rdiGf 

The  discussion  in  the  sub-elements  of  (c)  explains  a  procedure  for  calculating  prices,  not  detemnining  eligi- 
bilitv  for  a  reconsideration  of  a  royalty  relief  determination. 

Different  price  thresholds  may  apply  to  different  leases  on  the  same  field,  development  prqect,  or  expan- 
sion project.  Different  price  thresholds  could  occur  if  the  leases  were  issued  at  different  <""es.  And,  on^^ 
the  Ijase  oil  and  gas  price  thresholds  for  pre-Act  leases  are  adjusted  from  1994  fomvard.  Post-2000 
lease  price  thresholds  are  adjusted  fonward  from  other  periods  as  specified  in  their  Notice  of  Sale  or 

IfidSG  documGfits 
We  no  longer  fonnally  refer  to  royalty  relief  apart  from  our  end-of-life  or  deepwater  programs  as  "special 
We  require  a  well  number  and  status  as  part  of  the  Administrative  Information  Report.             .     ^     .».  „ 
We  drop  restatement  of  the  definition  of  sunk  costs.  We  stick  to  kJentifying  the  measurement  ramer  than 
the  concept  of  sunk  costs  by,  for  example,  stating  that  nominal  dollars  mean  dollars  not  adjusted  for  in- 
flation.   


Summary  of  Changes 

The  foUowing  table  summarizes  the  changes  this  rule  makes  to  the  existing  structure  of  our  DWRR  program.^ 

MODWCATIONS  TO  DWRR  APPLICATIONS 


Element 


Bigibility  (Central,  Western,  and  western  part  of 

Eastern  Gulf  of  Mexkx>). 
Royalty-free  production  can  come  from 


Current  and  continuing 

program 

(applies  to  pre-act  leases) 


Leases  in  200m  or  more  water  depth  issued 
before  1996. 

Any  production  from  the  fiekJ  until  cumulative 
recovery  volume  equals  the  suspension  vol- 
ume. 


Changes 
(applies  to  post-2000  deep  water  leases  only) 


Leases  in  200m  or  more  water  depth  issued 

after  2000. 
Only  productkxi  from  resources  identified  in 

ttie  appleation  until  cumulative  productk)n 

equals  the  suspension  volume. 
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Modifications  to  DWRR  Applications— Continued 


Element 


Current  and  continuing 

program 

(applies  to  pre-act  leases) 


Changes 
(applies  to  post-2000  deep  water  teases  only) 


Minimum  suspension  volume  for  non-producing 


Credit  for  sunk  costs  in  application 


Evaluation  deadline  for  non-producing  leases  ... 

Tfireshold  oil  and  gas  price  levels  for  lifting  re- 
lief. I         ^ 


For  fields  that  did  not  produce  t>efore  the  Act, 
matcfies  eligible  lease  suspension  volumes 
(17.5.  52.5,  87.5  MMBOE)  in  equivalent 
water  depths. 

For  fields  with  pre-Act  leases  that  did  not 
produce  before  the  application,  after-t2ix 
costs  of  and  after  discovery  well  used  in 
qualification. 

180  days  for  first  determination,  120  days  for 
a  redetermination. 

Statute  sets  threshold  price  for  light  sweet 
crude  oil  and  natural  gas. 


For  development  projects,  matches  volumes 
designated  in  sale  and  lease  documents  for 
various  water  depths  of  200m  or  greater 
plus  10  percent  of  the  median  value  of  the 
distribution  of  resources. 

For  development  projects,  after-tax  eligible 
costs  of  the  discovery  well  for  the  project 
on  each  participating  lease. 

150  days  for  first  determination,  120  days  for 

a  redetermination. 
Original  lease  terms  or  Notice  of  Sale  set 

threshold  price  for  light  sweet  crude  oil  and 

natural  gas. 


Element 


Cunent  and  discontinuing  program 
(applies  to  pre-act  leases) 


Changes 
(applies  to  pre-act  and  post-2000  deep  water 
leases)  - 


Discount  rate  used  in  evaluation 


Redetermination  of  field  qualification  or  volume 
by  MMS. 


Deadline  for  starting  fabrication 


Correction  for  overestimating  cost  by  20%  or 
more. 

Minimum   suspension   volume   for   expansion 

project. 
Evaluation  deadline  for  expansion  project 

Credit  for  sunk  costs  in  applit^tkxi  for  expan- 
snn  project. 


Same  rate  used  on  viability  and  profitability 
tests,  applicant  chooses  between  10%  and 
15%. 

Available  for  new  well  or  seismk:  data,  25% 
lower  prices,  or  20%  higher  cost. 


Within  1  year  of  approval,  extendable  for  up 
to  1  year. 

Retain  only  half  of  suspension  volurrte  grant- 
ed. 

None 

180  days  for  first  determinatk)n,  120  days  for 

a  redetermination. 
None 


Use  10%  on  viability  test,  applicant  chooses 
rate  between  10%  and  15%  for  profitability 
test. 

Available  anytime  after  relief  relinquished  or 
witfidrawn.  Otherwise,  for  new  well  or  seis- 
mic data,  25%  lower  prices,  20%  higher 
cost,  or  more  efficient  development  system. 

Within  18  months  of  approval,  extendable  for 
up  to  6  months. 

Retain  only  half  of  smaller  of  the  grantee;!  sus- 
pension volume  or  the  median  of  the  dis- 
tribution of  resources. 

10  percent  of  median  of  the  distribution  of  re- 
sources. 

150  days  for  first  determination,  120  days  for 
a  redetermination. 

After-tax  eligible  costs  of  the  discovery  well 
for  the  project  on  each  participating  lease. 


PTocedaral  Matters 

Regulatory  Planning  and  Review  . 
(Executive  Order  12866) 

The  rule  is  a  significant  regulatory 
action  under  Executive  Oder  12866, 
and  subject  to  review  by  the  Office  of 
Manaeement  and  Budget  (OMB). 

a.  Tnis  rule  will  not  nave  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  This  action 
describes  how  new  deepwater  leases 
may  qualify  for  royalty  suspensions  and 
the  circumstances  under  which  we 
might  grant  royalty  relief.  Historically, 
we  have  received  only  a  limited  number 
of  applications  for  royalty  relief.  Based 
upon  our  experience,  only  a  small 
number  of  leases  will  qualify  for  royalty 
relief  in  any  one  year.  The  only  field 
that  has  gone  into  production  after 
royalty  relief  approval  would  have 
avoided  about  $7  million  in  royalty 
payments  in  its  first  year  of  production, 
had  prices  not  exceeded  the  price 
threshold  for  discontinuing  royalty 


relief.  The  royalty  suspension  options  in 
this  proposal  will  encourage  new 
production  from  a  few  marginal  leases, 
because  they  will  sustain  profitability  at 
lower  prices  than  they  would  without 
the  relief.  Royalty  suspension  volumes 
act  as  an  incentive  to  production,  and 
likely  will  have  a  beneficial  efi'ect  on  the 
offshore  oil  industry,  domestic  oil  and 
gas  supplies,  and  jobs.  This  program 
should  increase  OCS  production  by 
making  production  from  marginal  fields 
more  profitable. 

b.  Tnis  rule  does  not  create 
inconsistencies  with  other  agencies' 
actions  because  it  preserves  the 
concepts  and  requirements  from  the 
existing  rule. 

c.  This  rule  is  an  administrative 
change  that  will  not  affect  current 
entitlements,  grants,  user  fees,  loan 
programs,  or  their  recipients.  This  rule 
has  no  effect  on  these  programs  or  rights 
of  theprograms'  recipients. 

d.  Tnis  rule  does  not  raise  any  novel 
legal  issues,  but  does  raise  policy  issues. 
The  rule  extends  and  supplements  the 
existing  DWRR  rule.  It  describes 


conditions  under  which  lessees  have  the 
opportunity  to  apply  for  and  acquire 
royalty  relief  on  post-2000  deepwater 
leases.' Also,  it  eases  some  conditions 
under  which  lessees  of  pre-Act  leases 
may  seek  to  obtain  royalty  relief.  In 
addition,  the  rule  describes 
circumstances  not  specified  in  our 
previous  regulations  imder  which 
lessees  may  apply  for  royalty  relief.  All 
of  these  changes  are  consistent  with  the 
basic  philosophy  in  the  current  rule  of 
granting  relief  only  when  applicants 
show  it  is  economically  necessary  for 
development. 

Regulatory  Flexibility  (RF)  Act 

The  Department  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  under  the  RF  Act  (5 
U.S.C.  601  et  seq.).  The  provisions  of 
this  rule  will  not  have  a  significant 
adverse  economic  effect  on  offshore 
lessees  and  operators,  including  those 
that  are  classified  as  small  businesses. 
The  rule  extends  the  benefit  of 
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discretionary  royalty  relief  to  certain 
OCS  leases  issued  after  November  2000 
that  qualify  as  marginally  uneconomic. 
In  any  single  year,  we  are  likely  to 
receive  oiUy  a  small  number  of  royalty 
relief  applications,  which  limits  the 
number  of  entities  the  rule  may  affect.     , 
Based  on  past  experience,  we  expect  to 
receive  between  one  and  two 
applications  a  year  for  DWRR.  Also, 
because  firms  initiate  applications,  they 
have  the  ability  to  avoid  any  adverse 
effects  they  foresee.  As  suggested  below, 
the  new  provisions  should  actually 
lower  the  cost  to  those  who  choose  to 
take  advantage  of  the  benefit  offered  by 
this  regulation.  An  RF  analysis  is  not 
required.  A  Small  Entity  Compliance 
Guide  is  not  required. 

Companies  that  extract  oil,  gas,  or 
natural  gas  liquids  or  are  otherwise  in 
oil  and  gas  exploration  and 
development  activities  acquire  the  vast 
majority  of  leases  offered  at  OCS  lease 
sales  and  will  be  most  affected  by  this 
rule.  The  Small  Business 
Administration  (SBA)  defines  a  small 
business  as  having: 

•  Annual  revenues  of  $5  million  or 
less  for  exploration  service  and  field 
service  companies. 

•  Fewer  than  500  employees  for 
drilling  companies  and  for  companies 
that  extract  oil,  gas,  or  natural  gas 
liquids. 

Under  the  North  American  Industry 
Classification  System  Code  211111. 
Crude  Petroleum  and  Natiual  Gas 
Extraction,  we  estimate  that  a  total  of 
1,380  firms  drill  oil  and  gas  wells  either 
onshore  and/or  ofehore.  Of  these, 
approximately  130  companies  are 
offshore  lessees/operators,  based  on 
current  estimates.  Publicly  available 
data  indicate  that  39  companies  qualify 
as  large  firms  according  to  SBA  criteria. 
Many  or  all  of  the  other  91  companies 
may  qualify  as  small  firms  witb.  fewer 
than  500  Employees.  We  cannot 
determine  the  exact  number  because  the 
criteria  data  are  not  readily  available. 
However,  because  of  the  extremely  high 
cost  and  technical  complexity  involved 
in  exploration  and  development  in  deep 
water,  the  vast  majority  of  lessees/ 
operators  affected  by  this  rule  will  be 
large  companies.  Of  the  211  leases  in 
deep  water  with  a  discovery  or 
production  by  mid-2000, 19  large  firms 
are  the  lessee/operator  of  193,  while  7 
small  firms  are  lessee/operator  of  the 
other  18.  While  that  ratio  suggests  a  1- 
in-12  chance  that  a  small  operator  may 
apply  for  relief,  4  of  the  8  past 
applications  we  received  have  been 
from  small  operators.  This  rule 
continues  the  same  basic  application 
system  we  now  use.  Small  operators  do 


not  appear  to  be  at  a  disadvantage  in  our 
application  process. 

Provisions  of  the  rule,  in  comparison 
with  existing  rules  for  discretionary 
DWRR  for  pre-Act  leases,  may  reduce 
applicant  costs  in  three  areas: 

•  First,  new  applications  for  DWRR 
will  be  based  on  a  fully  identified 
project  rather  than  a  whole,  often 
incompletely  identified,  field. 
Consequently,  applicants  may  need  to 
provide  less  extensive  geological  and 
geophysical  data.  For  instance,  we  will 
not  require  them  to  submit  data  on 
reservoirs  that  may  be  in  the  field  but 
clearly  are  not  part  of  the  project.  There 
is  no  sound  basis  for  estimating  the  size 
of  any  savings  associated  with  this 
reduced  data  burden  because  only  some 
applications  would  involve  potential 
extra  reservoirs.  For  those  that  do, 
however,  this  change  can  reduce  the 
amount  of  follow-up  data  we  typically 
must  request  from  applicants  and  can 
expedite  our  evaluation. 

•  Second,  applicants  may  no  longer 
have  to  incur  the  cost  of  additional 
drilling  or  acquisition  of  new  seismic 
data  to  request  a  redetermination.  While 
significant  new  geologic  information  or 
price  or  cost  changes  still  enable  a 
redetermination,  applicants  may  now 
also  seek  a  redetermination  upon 
identification  of  a  more  efficient 
development  system.  That  new  reason 
could  save  drilling  a  new  deep  water 
well  at  a  cost  of  $20  million  or  more,  or 
acquiring  additional  seismic  data  at  a 
cost  of  about  $100,000  per  tract.  We 
have  received  no  redetermination 
requests.  We  attribute  this  to  the  fact 
that  the  DWRR  program  has  not  been 
active  long  enough  to  reach  the 
redetermination  stage  for  most  of  the 
applications  we  have  processed. 

•  Third,  vmder  this  rule,  we  give 
successful  applicants  more  time  to 
initiate  development  than  under 
existing  niles.  This  added  time  gives 
operators  more  time  to  arrange  financing 
and  to  negotiate  contracts  with 
suppliers.  Again,  there  is  no  soimd  basis 
for  estimating  the  size  of  any  savings 
associated  with  this  greater  applicant 
flexibility.  It  is  clear,  however,  that  this 
change,  too.  cannot  be  considered  to 
impose  a  significant  adverse  economic 
effect  on  a  substantial  number  of  small 
business  entities.  If  anything,  all  three 
changes  lessen  the  existing  applicant 
cost  burden. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  SBREFA.  This  rule:  a. 
Does  not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  This 
rule  modifies  some  procedures  used 


under  the  current  rule,  specifies  how 
certain  new  deep  water  leases  may 
qualify  for  royalty  suspensions  in  the 
hiture,  and  describes  circumstances  not 
covered  in  the  current  regulations  that 
may  cause  us  to  grant  royalty  relief.  In 
general,  the  effect  of  qualifying  for  a 
royalty  suspension  increases  production 
from  a  few  marginal  fields  but  does  not 
change  royalty  collections — since 
without  relief,  no  production  or  royalty 
payments  would  occur  or  be  expected, 
so  suspending  them  forfeits  no  revenue. 
To  the  extent  that  royalty  relief 
encourages  new  production,  it  benefits 
applicants,  one-half  of  which  in  the  past 
have  been  small  businessets.  But  only 
one  of  the  five  fields  for  which  we  have 
approved  relief  has  gone  into 
production. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  state,  or 
local  government  agencies,  or 
geographic  regions.  Oil  prices  are  not 
based  on  the  production  from  any  one 
region,  but  are  based  on  worldwide 
production  emd  demand  at  any  point  in 
time.  While  natural  gas  prices  are  more 
localized,  they  correlate  to  oil  prices. 
The  rule  does  not  change  any  existing 
leasing  policies,  so  it  should  not  cause 
prices  to  increase. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises. 
Leasing  on  the  United  States  OCS  is 
limited  to  citizens  or  residents  of  the 
United  States,  their  associations,  states, 
municipalities,  or  companies 
incorporated  in  the  United  States.  This 
rule  does  not  change  that  requirement, 
so  it  does  not  change  the  ability  of 
United  States  firms  to  compete  in  any 
way. 

Paperwork  Reduction  Act  (PRA)  of  1995 

We  examined  the  information 
collection  requirements  in  the  final  rule 
and  determined  they  remain  unchanged 
from  those  currently  approved  by  OMB 
under  OMB  control  number  1010-0071. 
with  a  current  expiration  date  of 
September  30,  2003.  An  83-1 
submission  to  OMB  is  not  required  for 
review  and  approval  imder  §  3507(d)  of 
the  PRA.  The  PRA  provides  that  an 
agency  may  not  conduct  or  sponsor  and 
a  person  is  not  required  to  respond  to 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

The  title  of  the  collection  of 
information  is  "30  CFR  part  203,  Relief 
or  Reduction  in  Royalty  Rates." 
Respondents  include  approximately  130 
Federal  OCS  oil  and  gas  lessees.  The 
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frequency  of  response  is  on  occasion. 
Responses  to  this  collection  of 
information  are  required  to  obtain  or 
retain  a  benefit.  MMS  will  protect 
proprietary  information  under 
applicable  law  and  30  CFR  203.63(b) 
and  250.196. 

MMS  uses  the  information  to  make 
decisions  on  the  economic  viability  of 
leases  requesting  a  suspension  or 


elimination  of  royalty  or  net  profit 
share.  These  decisions  have  substantial 
monetary  impacts  to  both  the  lessee  and 
the  Federal  Government.  Royalty  relief 
can  lead  to  increased  production  of 
natural  gas  and  oil,  creating  profits  for 
lessees  and  tax  revenues  for  the 
Government  that  they  might  not 
otherwise  receive. 


We  estimate  the  total  annual 
paperwork  burden  is  8,650  burden 
hours  and  $345,600  for  the  application 
and  audit  fee  "non-hour"  cost  burdens 
authorized  under  §  203.3.  The  foU&wing 
chart  provides  a  breakdown  of  the 
components  of  the  estimated  paperwork 
burden  of  part  203  final  regulations. 


Reporting  or  recordkeeping  requirement  30  CFR  Part  203 


Application/audit  fees 


Annual 
responses 


Hours  per 
response 


Annual 
burden 
hours 


CCS  Lands  Act  Reporting 


Apptication-'toases  that  generate  earnings  that  cannot  sustain  continued  production  (end-of-life  lease)  

2  applications  

100  hours  

200 

■        ■                  ■              1 

Application    2  x  $12,000  =  $24,000* 
Audit    1  X  $10,000  -  $10,000 

Appllcatior>— apart  from  formal  programs  for  royalty  relief  for  marginal  producing  lease  (expect  less  than  1 
per  year— new  category). 

1  Application 

250  hours 

250 

Application  1     X  $1 5,000  -  $1 5.000* 
Audit  1     X  $10,000  =  $10,000 

§203.55  Renounce  relief  arrangement  (seldom,  if  ever  will  be  used;  minimal  burden  to  prepare  letter) 

1  Letter 

1  hour  

1 

§203.81.  203.83  through  203.89  r 

equired  reports  

Burden  included  with  applications. 

OCS  Lands  Act  Reporting  S 

kitrtotal 

4  responses 

N/A  

_ 

451 

Processing  Fees  =  $59,000 

DWRAA  Reporting 


Appiicatiorv— teases  in  designated  areas  of  GOM  deep  water  acquired  in  lease  sale  before  1 1/28/95  or  after 
1 1/28/00  arxj  are  producing  (deep  water  expansion  project). 

1  Application 

2,000  hours  

2,000 

Application    1  x  $39,000  -  $39,000 
Audit 

Application— teases  in  designated  areas  of  deep  water  GOM.  acquired  in  lease  sale  before  11/28/95  or 
after  1 1/28/00.  that  have  not  produced  (pre-Act  or  post-2000  deep  water  leases). 

1  Application 

2,000  hours 

2.000 

Application    1  x  $49,000  =  $49,000* 
Audft    1  x  $25,000  =  $25,000 

Application— short  form  to  add  or  assign  pre-Act  lease 

1  Application 

40  hours  

40 

i 

1 

Application    1  x  $1,000  =  $1,000 
No  Audit 

AppNcatior>— preview  assessment 
detemunation  by  MMS  instead). 

(setduin  if  ever  will  be  used  because  applicants  generally  opt  for  binding 

1  Application 

900  hours  

900- 

M 

Application    1  x  $46,600  =  $46,600 
ivio  Audit 

Application— apart  trum  formal  programs  for  royalty  relief  for  marginal  expansion  project  or  marginal  non- 
producing  lease  (expect  less  than  1  per  year— new  category). 

Application 

1,000  hours 

1,000 

• 

Application    1  x  $49,000  =  $49,000 
Audit    1  X  $20,000  =  $20,000 

RoctetOfTTundtion ^.. 

1  Redetemiination 

500  hours  : 

500 

AppHcation    1  x  $32,000  =  $32,000* 
Audit  1    X  $25,000  =  $25,000 

§203.70,  203.81.  203.90,  203.91  Submit  fabricator's  confinnation  report  

2  Reports 

20  hours  

40 

§203.70.  203.81.  203  90,  203.92  i 

2  Submit  post-production  development  report 

2  Reports*  

50  hours 

100 

§203.77  Renounce  relief  ananger 

nent  (seldom,  if  ever  will  be  used:  minimal  burden  to  prepare  letter) 

1  Letter 

1  hour  

1 
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Reporting  or  recordkeeping  requirement  30  CFR  Part  203 


§  203.79(a)  Request  reConskleratton  of  MMS  field  designatton 
§  203.79(c)  Request  extensnn  of  deadline  to  start  constructton 


§203.81,  203.83  through  230.89  Required  reports 


OWRR  Act  Reporting  SulitoM 


Recordkeeping  Burden 


Apptk»tk>n/aud4t  fees 


Annual 
responses 


4  Requests 


1  Ftoquest 


Hours  per 
response 


400  hours 


2  hours 


Burden  included  with  applications 


16  Responses 


N/A 


Annual 
burden 
hours 


1,600 


8,183 


Processing  Fees  -  $286,600 


§203.91  Retain  supporting  cost  records  for  post-production  development/fabrication  reports  (records  re-    2  Record-keepers 
tained  as  usual/customary  business  practice;  minimal  burden  to  make  available  at  MMS  request). 


8  hours 


16 


•  hi  addition,  under  §  203.81 ,  a  report 
prepared  by  an  independent  CPA  must 
accompany  the  application  and  post- 
production  report  (except  expansion 
project,  short  form,  and  preview 
assessment  applications  are  excluded). 
The  OCS  Lands  Act  applications  will 
require  this  report  only  once;  the  DWRR 
Act  applications  will  require  this  report 
at  two  stages — with  the  application  and 
with  the  post-production  development 
report  for  successful  applicants.  We 
estimate  an  average  cost  for  a  report  is 
$45,000,  and  that  seven  CPA 
certifications  per  year  will  be  necessary 
if  the  applications  are  approved.  The 
total  estimated  annual  "non-hour"  cost 
burden  for  this  requirement  is  $315,000 
($45,000  per  certification  x  7  CPA 
certifications  =  $315,000). 

Federalism  (Executive  Order  13132) 

Under  Executive  Order  13132,  this 
rule  does  not  have  Federalism 
implications.  The  rule  neither 
substantially  nor  directly  affects  the 
relationship  between  the  Federal  and 
State  Governments.  This  rule  affects  the 
collection  of  royalty  revenues  from 
deepwater  lessees  in  the  GOM,  all  of 
which  is  outside  State  jurisdiction. 
States  have  no  role  in  this  activity  with 
or  without  this  rule.  This  rule  does  not 
impose  costs  on  States  or  localities. 
States  and  local  governments  play  no 
part  in  the  administration  of  the  DWRR 
program. 

Takings  Implications  Assessment 
(Executive  Order  12630) 

Under  Executive  Order  12630,  the 
rule  does  not  have  significant  Takings 
implications.  A  Takings  Implication 
Assessment  is  not  required  because  the 
rule  would  not  take  away  or  restrict  a 


bidder's  right  to  acquire  or  develop  OCS 
leases. 

Energy  Supply,  Distribution,  or  Use 
(Executive  Order  1321 1) 

This  rule  is  a  significant  rule  and  is 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  The  rule  does 
not  have  a  significant  effect  on  ener^ 
supply,  distribution,  or  use  because  its 
promotes,  rather  than  adversely  affects, 
the  production  of  additional  oil  and  gas 
from  the  OCS.  It  promotes  energy 
supply  from  marginal  domestic  sources 
by  broadening  applicability  of  the. 
process  by  which  we  may  lower  costs 
for  those  producers. 

Unfunded  Mandates  Reform  Act 
(UMRA) 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local,  or  tribal 
governments.  The  rule  modifies  some 
procedures  in  the  existing  regulation, 
describes  how  certain  new  leases  may 
qualify  for  royalty  suspensions,  and 
specifies  circumstances  that  might  cause 
us  to  grant  royalty  relief  outside  our 
formal  programs.  None  of  these  changes 
involve  state,  local,  or  tribal  mandates. 
A  statement  containing  additional 
UMRA  (2  U.S.C.  1531  et  seq.) 
information  is  not  required. 

Civil  Justice  Reform  (Executive  Order 
12988) 

Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  this  rule  does  not  unduly  burden 
.the  judicial  system  and  meets  the 
requirements  of  sections  3(a)  and  3(b)(2) 
of  the  Order. 


National  Environmental  policy  Act 
(NEPA)ofl969 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  under  the  NEPA  is 
not  required. 

Govemment-lo-Govemment 
Relationship  With  Tribes 

Pursuant  to  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  determined  that  there 
are  no  effects  from  this  action  on 
federally  recognized  Indian  tribes. 

List  of  Subjects  in  30  CFR  Part  203 

Continental  shelf.  Government 
contracts,  Indians-lands,  Minerals 
royalties.  Oil  and  gas  exploration. 
Public  lands-mineral  resources, 
Reporting  and  recordkeeping 
requirements.  Sulphur. 

Dated:  December  18,  2001. 
James  E.  Cason, 

Acting  Deputy  Secretary'. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  (MMS)  amends  30  CFR  part  203 
as  follows: 

PART  203-REUEF  OR  REDUCTION  IN 
ROYALTY  RATES 

1.  The  authority  citation  for  part  203 
continues  to  read  as  follows: 

Authority:  25  U.S.C.  396  et  seq.:  25  U.S.C. 
396a  et  seq.:  25  U.S.C.  2101  et  seq.:  30  U.S.C. 
181  et  seq.:  30  U.S.C.  351  et  seq.:  30  U.S.C. 
1001  et  seq.:  30  U.S.C.  1701  et  seq.:  31  U.S.C. 
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9701  et  seq.:  43  U.S.C.  1301  et  seq.;  43  U.S.C. 
1331  et  seq.;  and  43  U.S.C.  1801  et  seq. 

2.  Section  203.0  is  amended  by 
removing  the  definition  of  "Sunk  costs," 
adding  definitions  for  "Development 
project,"  "Royalty  suspension  (RS) 
lease,"  "Sunk  costs  for  an  authorized 
field,"  and  "Sunk  costs  for  an  expansion 
or  development  project"  in  alphabetical 
order,  and  revising  the  definitions  for 
"Authorized  field,"  "Eligible  lease," 
"Expansion  project,"  "Fabrication  (or 
start  of  construction),"  "New 
production,"  "Pre-Act  lease,"  and 
"Redetermination,"  to  read  as  follows: 

1203.0    What  dennitions  apply  to  ttiis  part? 

Authorized  field  means  a  field: 

(1)  Located  in  a  water  depth  of  at  least 
200  meters  and  in  the  Gulf  of  Mexico 
(GOM)  west  ofb?  degrees.  30  minutes 
West  longitude; 

(2)  That  includes  one  or  more  pre- Act 
leases;  and 

(3)  From  which  no  current  pre-Act 
lease  produced,  other  than  test 
production,  before  November  28, 1995; 
***** 

Development  project  means  a  project 
to  develop  one  or  more  oil  or  gas 
reservoirs  located  on  one  or  more 
contiguous  leases  that: 

(1)  Were  issued  in  a  sale  held  after 
November  28,  2000; 

(2)  Are  located  in  a  water  depth  of  at 
least  200  meters  and  in  the  GOM  wholly 
west  of  87  degrees,  30  minutes  West 
longitude;  and 

(3)  Have  had  no  production  (other 
than  test  production)  before  the  current 
application  for  royalty  relief. 
***** 

Eligible  lease  means  a  lease  that: 

(1)  Is  issued  as  part  of  an  OCS  lease 
sale  held  after  November  28, 1995,  and 
before  November  28,  2000; 

(2)  Is  located  in  the  Gulf  of  Mexico  in 
water  depths  of  200  meters  or  deeper; 

(3)  Lies  wholly  west  of  87  degrees,  30 
minutes  West  longitude;  and 

(4)  Is  offered  subject  to  a  royalty 
suspension  volume. 

Expansion  project  means  a  project 
you  propose  in  a  Development 
Operations  Coordination  Document 
(DOCD)  or  a  Supplement  approved  by 
the  Secretary  of  die  Interior  after 


November  28. 1995,  that  will 
significantly  increase  the  ultimate 
recovery  of  resources  from  one  or  more 
reservoirs  that  have  not  produced  on  a 
pre-Act  lease  or  a  lease  issued  in  a  sale 
held  after  November  28,  2000.  A 
significant  increase  does  not  simply 
extend  recovery  from  reservoirs  already 
in  production.  For  a  pre-Act  lease,  the 
expansion  project  must  also  involve  a 
substantial  capital  investment  (e.g., 
fixed-leg  platform,  subsea  template  and 
manifold,  tension-leg  platform,  multiple 
well  project,  etc.).  For  a  lease  issued 
after  November  28,  2000.  the  expansion 
project  must  involve  a  new  well  drilled 
into  a  reservoir  that  has  not  previously 
produced.  In  all  cases,  all  leases  in  an 
expansion  project  must  be  wholly 
located  in  a  water  depth  of  at  least  200 
meters  and  in  the  GOM  wholly  west  of 
87  degrees,  30  minutes  West  longitude. 
Fabrication  (or  start  of  construction) 
means  evidence  of  an  irreversible 
commitment  to  a  concept  and  scale  of 
development.  Evidence  includes  copies 
of  a  binding  contract  between  you  (as 
applicant)  and  a  fabrication  yaird,  a 
letter  from  a  fabricator  certifying  that 
continuous  construction  has  begun,  and 
a  receipt  for  the  customary  down 
payment. 
***** 

New  production  means  any 
production  from  a  ciurent  pre-Act  lease 
from  which  no  royalties  are  due  on 
production,  other  than  test  production, 
before  November  28, 1995.  Also,  it 
means  any  additional  production 
resulting  from  new  lease-development 
activities  on  a  lease  issued  in  a  sale  after 
November  28,  2000,  or  a  current  pre-Act 
lease  under  a  DOCD  or  a  Supplement 
approved  by  the  Secretary  of  the  Interior 
after  November,  28, 1995. 
***** 

Pre-Act  lease  means  a  lease  that: 

(1)  Results  from  a  sale  held  before 
November  28. 1995; 

(2)  Is  located  in  the  GOM  in  water 
depths  of  200  meters  or  deeper;  and 

(3)  Lies  wholly  west  of  87  degrees.  30 
minutes  West  longitude. 
***** 

Redetermination  means  our 
reconsideration  of  our  determination  on 


royalty  relief  because  you  request  it 
after: 

(1)  We  have  rejected  your  application; 

(2)  We  have  granted  relief  but  you 
want  a  larger  suspension  volume; 

(3)  We  withdraw  approval;  or 

(4)  You  renoimce  royalty  relief. 

***** 

Royalty  suspension  (RS)  lease  means 
a  lease  that: 

(1)  Is  issued  as  part  of  an  OCS  lease 
sale  held  after  November  28.  2000; 

(2)  Is  in  locations  or  planning  areas 
specified  in  a  particular  Notice  of  OCS 
Lease  Sale  offering  that  lease;  and 

(3)  Is  offered  subject  to  a  royalty 
suspension  specified  in  a  Notice  of  OCS 
Lease  Sale  published  in  the  Federal 
Register. 

Sunk  costs  for  an  authorized  field 
means  the  after-tax  eligible  costs  that 
you  (not  third  parties)  incur  for 
exploration,  development,  and 
production  from  the  spud  date  of  the 
first  discovery  on  the  field  to  the  date 
we  receive  your  complete  application 
for  royalty  relief.  The  discovery  well 
must  be  qualified  as  producible  imder 
part  250,  subpart  A  of  this  title.  Simk 
costs  include  the  rig  mobilization  and 
material  costs  for  the  discovery  well  that 
you  incurred  before  its  spud  date. 

Sunk  costs  for  an  expansion  or 
development  project  means  the  after-tax 
eligible  costs  that  you  (not  third  parties) 
incur  for  only  the  first  well  that 
encounters  hydrocarbons  in  the 
reservoir(s)  included  in  the  application 
and  that  meets  the  producibility 
requirements  under  part  250,  subpart  A 
of  this  chapter  on  each  lease 
participating  in  the  application.  Sunk 
costs  include  rig  mobilization  and 
material  costs  for  the  discovery  wells 
that  you  incurred  before  their  spud 
dates. 


3.  Section  203.2  is  revised  to  read  as 
follows: 

§203.2    How  can  I  get  royalty  relier? 

We  may  reduce  or  suspend  royalties 
for  Outer  Continental  Shelf  (OCS)  leases 
or  projects  that  meet  the  criteria  in  the 
following  table. 


Hyou  havea  lease. 


(a)  With  earnings  ttiat  cannot  sustain  produc- 
tion (i.e.,  End-of-Ufe  lease). 


And  if  you 


Would  abandon  otherwise  potentially  recover- 
able resources  but  seek  to  increase  produc- 
tion by  operating  beyond  the  point  at  which 
the  lease  is  economic  under  the  existing 
royalty  rate. 


Then  we  may  grant  you 


A  reduced  royalty  rate  on  cunent  monthly  pro- 
duction and  a  higher  royalty  rate  on  addi- 
tional monthly  production.  (See  §§203.50 
through  203.56.) 
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If  you  have  a  lease  . 


(b)  Located  in  a  designated  GOM  deep  water 
area,  and  acquired  in  a  lease  sale  Ijefore 
Novemt)er  28,  1995,  or  after  November  28, 
2000,  and  you  propose  in  a  DOCD  or  sup- 
plement to  expand  production  significantly. 

(c)  Located  in  a  designated  GOM  deep  water 
area  and  acquired  in  a  lease  sale  .held  be- 
fore November  28,  1995  (Pre-Act  lease). 

(d)  Located  in  a  designated  GOM  deep  water 
area  and  acquired  in  a  lease  sale  held  after 
November  28,  2000. 

(e)  Where  royalty  relief  would  recover  signifi- 
cant additional  resources  or,  in  certain  areas 
of  the  GOM,  would  enable  development. 


And  if  you 


Are  producing  and  seek  to  increase  ultimate 
resource  recovery  from  one  or  more  res- 
ervoirs not  previously  or  currently  producing 
on  the  field  or  lease,  not  simply  extend  re- 
covery of  resen^oirs  that  already  produced. 
(Expansion  project). 

Are  on  a  field  from  which  no  cunent  pre-Act 
lease  produced  (other  than  test  production) 
before  November  28,  1995  (Authorized 
field). 

Have  not  produced  and  can  demonstrate  that 
the  suspension  volume,  if  any,  in  your  lease 
is  not  enough  to  make  development  eco- 
nomic (Development  project). 

Are  not  eligible  to  apply  for  end-of-life  or  deep 
water  royalty  relief,  but  show  us  you  meet 
certain  elligibility  conditions. 


Then  we  may  grant  you 


A  royalty  suspenskw  for  additional  productkxi 
large  enough  to  make  the  project  economk:. 
(See  §§203.60  through  203.79.) 


A  royalty  suspension  for  a  minimum  produc-. 
tion  volume  plus  any  additional  volume 
needed  to  make  the  field  economic  (See 
§§203.60  through  203.79.) 

A  royalty  suspension  for  a  minimum  produc- 
tion volume  plus  any  additional  volume 
needed  to  make  your  project  econorruc. 
(See  §§203.60  through  203.79.) 

A  royalty  modification  in  size,  duratk>n.  or 
fomn  that  makes  your  lease  or  project  eco- 
nomic. (See  §203.80.) 


4.  Section  203.4  is  revised  to  read  as  follows: 

§  203.4    How  do  the  provisions  In  this  part  apply  to  different  types  of  leases  and  proiects? 

The  tables  in  this  section  summarize  how  similar  provisions  of  this  part  apply  in  different  situations^ 

(a)  We  require  the  information  elements  indicated  by  an  X  in  the  followmg  table  and  described  in  §§203.51,  203.62. 

and  203.81  through  203.89  for  applications  for  royalty  relief.  ^, 


Information  elements 


End-of- 
life 
lease 


Deep  water 


Expansion 
project 


Pre-act 
lease 


Devek>pment 
project 


(1)  Administrative  information  report 

(2)  Net  revenue  and  relief  justification  report  (prescribed  format)  

(3)  Economic  viability  and  relief  justification  report  (Royalty  Suspension  Viability  Program 
(RSVP)  model  inputs  justified  with  Geological  and  Geophysical  (G&G),  Engineering, 
Production,  &  Cost  reports)  »••■ 

(4)  G&G  report 

(5)  Engineering  report 

(6)  Production  report 

(7)  Deep  water  cost  report - 


X 
X 


XXX 

X  XX 

XX  X 

XXX 
XXX 
XXX 


(b)  We  require  the  confirmation  elements  indicated  by  an  X  in  the  following  table  and  described  in  §§203.70, 
203.81  and  203.90  through  203.91  to  retain  royalty  relief. 


Confirmation  elements 


End-of- 
life 
lease 


Deep  water 


(1)  Fabricator's  confimnation  report  •• •—••■. - 

(2)  Post-production  development  report  approved  by  an  independent  certified  public  ac- 
countant (CPA) .^^^^^^^^^^^^^^^^^^^^^^^^-^-^-^^^ 


Expansion 
project 


Pre-act 
lease ' 


Development 
project 


X 
X 


X 
X 


X 
X 


(c)  The  foUowing  table  indicates  by  an  X,  and  §§203.50,  203.52,  203.60  and  203.67  describe,  the  prerequisites 
for  QUI  approval  of  your  royalty  relief  application. 


Approval  conditions 


(1)  At  least  12  of  the  last  15  months  have  the  required  level  of  production  

(2)  Already  producing 

(3)A  producible  well  into  a  resen/oir  that  has  not  produced  before 

(4)  Royalties  for  qualifying  months  exceed  75%  of  net  revenue  (NR)  

(5)  Substantial  investment  on  a  pre-Act  lease  (e.g.,  platfomi,  subsea  template) 


Deep  water 


Pre-act 
lease 


Development 
project 
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Approval  conditions 

End-of- 

life 

lease 

Deep  water 

Expansion 

Pre-act 
lease 

Development 
project 

(6)  Delenraned  to  be  economi 

c  only  vwith  relief 

X 

X 

X 

(d)  The  following  table  indicates  by  an  X,  and  §§203.52  and  203.74  through -203.75  describe,  the  prerequisites 
for  a  redetermination  of  our  royalty  relief  decision. 


End-of- 

Life 

tease 

Deep  water 

Redetermination  conditions 

i 

Expansion 
project 

Pre-act 
tease 

Development 
project 

(1)  After  12  months  under  current  rate,  criteria  same  as  for  approval  

X 

X 

X 

(2)  For  material  change  in  geologic  data,  prices,  costs,  or  available  technology 

X 

(e)  The  following  table  indicates  by  an  X,  and  §§  203.53  and  203.69  describe,  the  characteristics  of  approved  royalty 
relief. 


ReHef  rate  and  volume,  subject  to  certaih  conditions 


End-of- 
life 


Deep  water 


Expansion 
project 


Pre-act 


Development 
project 


(1)  One-half  pre-application  effective  lease  rate  on  the  qualifying  amount,  1.5  times  pre-ap- 
plication  effective  lease  rate  on  additional  production  up  to  twice  the  qualifying  amount, 
and  tfie  pre-application  effective  tease  rate  for  any  larger  volumes  

(2)  Qualifying  amount  is  tfie  average  monthly  production  for  12  qualifying  months  

(3)  Zero  royalty  rate  on  the  suspension  volume  and  ttie  original  tease  rate  on  additional 
production 

(4)  Suspension  volume  is  at  least  17.5,  52.5  or  87.5  million  barrels  of  oil  equivatent 
(MMBOE)  

(5)  Suspension  volume  is  at  least  the  minimum  set  in  the  Notice  of  Sate,  the  tease,  or  the 
regulations 

(6)  Amount  needed  to  become  economic * 


X 
X 


X 
X 


X 
X 


X 
X 


(f)  The  following  table  indicates  by  an  X,  and  §§203.54  and  203.78  describe,  circumstances  under  which  we  dis- 
continue your  royalty  relief. 


End-of- 

life 

lease 

Deep  water 

FuH  royalty  resumes  when 

Expansion 
project 

Pre-act 
tease 

Development 
project 

(1)  Average  NYMEX  price  for  last  12  months  is  at  teast  25  percent  above  the  average  for 
the  queriifying  monttis 

X 

X 
X 

X 

(2)  Average  NYMEX  price  for  last  catendar  year  exceeds  $28/bbl  or  $3.5(Vmcf.  escalated 
by  the  gross  ddmestic  product  (GDP)  deflator  since  1994  

(3)  Average  prices  for  designated  periods  exceed  tevels  we  specify  in  the  Notice  of  Sate 
or  the  lease  , 

Y 

whic 


tri  The  following  table  indicates  by  an  X,  and  §§203.55  and  203.76  through  203.77  describe,  circumstances  under 
icn  we  end  or  reduce  royaltv  relief. 


' 

End-of- 

Hfe 

tease 

Deep  water 

Relief  withdrawn  or  reduced 

Expansion 

Pre-act 
tease 

Development 
project 

(1)  If  recipient  requests 

X 
X 
X 

X 
X 

X 
X 

x 

(2)  Lease  royalty  rate  is  at  the  effective  rate  for  12  consecutive  months 

(3)  CkxidWons  occur  that  we  specified  in  the  approval  letter  in  individual  cases 

W  Recipient  does  not  submi  post-production  report  that  compares  expected  to  actual 

costs i „ 

X 
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Relief  withdrawn  or  reduced 


(5)  Recipient  changes  development  system  

(6)  Recipient  excessively  delays  starting  fabrication 

(7)  Reciptent  spends  less  than  80  percent  of  proposed  pre-production  costs  pnor  to  start 
of  production  

(8)  Amount  of  reltef  volume  is  produced 


End-of- 

life 

lease 


Deep  water 


Expansion 
project 


X 
X 

X 
X 


Pre-act 
tease 


X 
X 

X 
X 


Development 
project 


X 
X 

X 
X 


5.  Section  203.60  is  revised  to  read  as 
ioUows: 

§203.60    Who  may  apply  for  deep  water 
royalty  reltef? 

You  may  apply  for  royalty  relief 
under  §§  203.6lCb)  and  203-62  if: 

(a)  You  are  a  lessee  of  a  lease  in  water 
at  least  200  meters  deep  in  the  GOM  and 
lying  wholly  west  of  87  degrees,  30 
minutes  West  longitude; 

(b)  We  have  assigned  your  pre- Act 
lease  to  a  field  {as  defined  in  §  203.0); 
and 

(c)  You  either: 

(1)  Hold  a  pre- Act  lease  on  an 
authorized  field  {as  defined  in  §  203.0) 

or 

(2)  Propose  an  expansion  project  {as 
defined  in  §  203.0)  or 

(3)  Propose  a  development  project  (as 
defined  in  §203.0). 

6.  In  §  20^62,  the  introductory 
sentence  and  paragraph  (c)  are  revised 
to  read  as  follows: 

§203.62    How  do  I  apply  for  relief? 

You  must  send  a  complete  application 
and  the  required  fee  to  the  MMS 
Regional  Director  for  the  GOM. 
***** 

(c)  Sections  203.81,  203.83,  and 
203.85  through  203.89  describe  what 
these  reports  must  include.  The  MMS 
regional  office  for  the  GOM  will  guide 
you  on  the  format  for  the  required 
reports,  and  we  encourage  you  to 


contact  this  office  prior  to  preparing 
yoiu'  application  for  this  guidance. 

7.  In  §  203.63;  the  following  changes 
are  made: 

A.  Paragraphs  (a),  (b),  and  (c) 
following  the  introductory  paragraph 
are  redesignated  paragraphs  (a)(1), 
{a)(2).  and  (a)(3). 

B.  The  introductory  paragraph  is 
redesignated  (a)  and  is  revised  to  read 
as  set  forth  below. 

C.  A  new  paragraph  (b)  is  added  as  set 
forth  below. 

§  203.63    Does  my  application  have  to 
include  all  leases  in  the  fteld? 

(a)  For  authorized  fields,  we  will    - 
accept  only  one  joint  application  for  all 
leases  that  are  part  of  the  designated 
field  on  the  date  of  application,  except 
as  provided  in  paragraph  (a)(3)  of  this 
section  and  §  203.64.  However,  we  will 
evaluate  all  acreage  that  may  eventually 
become  part  of  the  authorized  field. 
Therefore,  if  you  have  any  other  leases 
that  you  believe  may  eventually  be  part 
of  the  authorized  field,  you  must  submit 
data  for  these  leases  according  to 
§203.81. 
*****. 

(b)  If  your  application  seeks  only 
relief  for  a  development  project  or  an 
expansion  project,  your  application 
does  not  have  to  include  all  leases  in  the 
field. 


8.  In  §  203.64,  the  section  heading  and 
the  first  sentence  in  the  introductory 
paragraph  are  revised  to  read  as  follows: 

§  203.64    How  ntany  applications  may  I  fite 
on  a  fteld  or  a  development  project? 

You  may  file  one  complete 
application  for  royalty  relief  diuing  the 
life  of  the  field  or  for  a  development 
project  or  an  expansion  project  designed 
to  produce  a  reservoir  or  set  of 
reservoirs.  *  *  * 
*        *        *        *  ■      ♦ 

9.  In  §  203.65,  paragraph  (b)  is  revised 
to  read  as  follows: 

§203.65    How  long  will  MMS  take  to 
evaluate  my  application? 

***** 

(b)  We  will  evaluate  your  first 
application  on  a  field  within  180  days, 
evaluate  your  first  application  on  a 
development  project  or  an  expansion 
project  within  150  days  and  evaluate  a 
redetermination  under  §  203.75  within 
120  days  after  we  determine  that  it  is 
complete. 
***** 

10.  Section  203.66  revised  to  read  as 
follows: 

§  203.66    What  happens  if  MMS  does  not 
act  in  the  time  allowed? 

If  we  do  not  act  within  the  timeframes 
established  under  §203.65,  you  get 
royalty  relief  according  to  the  following 
table. 


If  you  apply  for  royalty  reltef  for 


And  we  do  not  decide  within  the  time  speci- 
fied 


(a)  An  authorized  field  ..... 

(b)  An  expansion  project .. 

(c)  A  development  project 


You  get  the  minimum  suspension  volumes 
specified  in  §203.69. 

You  get  a  royalty  suspension  for  the  first  year 
of  production. 

You  get  a  royalty  suspension  for  initial  pro- 
duction for  the  number  of  months  that  a  de- 
cision is  delayed  beyond  the  stipulated 
timeframes  set  by  §203.65,  plus  all  the  roy- 
alty suspension  volume  for  which  you  qual- 
ify. 


As  long  as  you 


Abide  by  §§203.70  and  203.76. 
Abide  by  §§203.70  and  203.76. 
Abide  by  §§203.70  and  203.76. 
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11.  Section  203.67  is  revised  to  read 
as  follows: 

§203.67    What  •conomic  criteria  must  I 
ntaat  to  gat  royalty  raHef  on  an  auttwrizad 
fjold  or  nroiact? 

We  will  not  approve  applications  if 
we  detennine  that  royalty  relief  cannot 


make  the  field,  development  project,  or 
expansion  project  economically  viable. 
Your  field  or  project  must  be 
imeconomic  while  you  are  pajring 
royalties  and  must  become  economic 
with  royalty  relief. 

12.  In  §  203.68.  paragraph  (b)  is 
revised  to  read  as  follows: 


§203.68    WtMt  pre-applicatlon  costs  will 
MMS  consider  in  determining  economic 
viability? 

***** 

(b)  We  will  consider  sunk  costs 
according  to  the  following  table. 


We  will 


When  detemiining 


(1)  Include  sunk  costs 


(2)  Not  include  sunk  costs 

(3)  Not  include  sunk  costs 


(4)  IrxAxte  sunk  costs  for  the  project  dtscovery  well  on  each 
lease. 


Whether  a  field  that  includes  a  pre-Act  lease  whk:h  has  not  produced,  other  than 

test  productk>n,  before  the  appltoation  or  redetermination  submission  date 

needs  relief  to  become  economk:. 
Whether  an  authorized  fieW,  a  development  project,  or  an  expansion  project  can 

become  economk;  with  full  relief  (see  §203.67). 
l-tow  much  suspensnn  volume  is  necessary  to  make  the  fiekj,  a  development 

project,  or  an  expansion  project  economk:  (see  §  203.69(c)). 
Whether  a  devek>pment  project  or  an  expansion  project  needs  relief  to  become 

economk:. 


13.  In  §  203.69,  the  introductory 
paragraph  and  paragraphs  (b)  through 
.  (e)  are  revised,  and  paragraph  (f)  is 
added  to  read  as  follows: 

§  203.69    If  my  application  is  approved, 
wtiat  royalty  relief  will  I  receive? 

If  we  approve  yoiu  application, 
subject  to  certain  conditions,  we  will 
not  collect  royalties  on  a  specified 
suspension  volume  for  your  field. 


development  project,  or  expansion 
project.  Suspension  volumes  include 
volumes  allocated  to  a  lease  imder  an 
approved  unit  agreement,  but  exclude 
any  volumes  of  production  that  are  not 
normally  royalty-bearing  imder  the  lease 
or  the  regulations  of  this  chapter  (e.g., 
fuel  gas). 
***** 

(b)  For  development  projects,  any. 
relief  we  grant  applies  only  to  project 


wells  and  replaces  the  royalty 
suspension  voliune  with  which  we 
issued  your  lease.  If  your  project  is 
economic  given  the  royalty  suspension 
volume  with  which  we  issued  your 
lease,  we  will  reject  the  application. ' 
Otherwise,  the  minimum  royalty 
suspension  volumes  are  as  shown  in  the 
following  table: 


For 


The  minimum  royalty  suspenskm  volume  is 


Plus 


(1)  RS  leases 


(2)  Other  deep  water  leases  issued  in 
sales  after  November  28.  2000. 


A  volume  equal  to  the  combined  royalty  suspenskm 
volumes  (or  the  volume  equivalent  t>ased  on  the  data 
in  your  approved  applk:ation  for  other  forms  of  royalty 
suspension)  with  whk:h  we  issued  ttie  leases  partk:i- 
pating  in  the  applk:ation  that  have  or  plan  a  well  into 
a  reservoir  identified  in  the  applk:atkxi. 

A  volume  equal  to  10  percent  of  the  median  of  ttie  dis- 
tributk>n  of  known  recoverable  resources  upon  whk:h 
we  based  approval  of  your  applKation  from  all  res- 
ervoirs included  in  the  project. 


10  percent  of  the  median  of  the  distribu- 
tion of  known  recoverable  resources 
upon  whk:h  we  based  approval  of  your 
applteation  from  all  reservoirs  included 
in  the  project. 


(c)  If  your  application  includes  pre- 
Act  or  eligible  leases  in  different 
categories  of  water  depth,  we  apply  the 
minimum  royalty  suspension  volume 
for  the  deepest  such  lease  then  assigned 
to  the  field.  We  base  the  water  depth 
and  makeup  of  a  field  on  the  water- 
depth  delineations  in  the  "Lease  Terms 
and  Economic  Conditions"  map  and  the 
"Fi6ld  Names  Master  List"  dociunents 
and  updates  in  effect  at  the  time  your 
application  is  deemed  complete.  These 
publications  are  available  from  the 
MMS  Regional  Office  for  the  COM. 

(d)  You  will  get  a  royalty  suspension 
volume  above  the  minimiun  if  we 
determine  that  you  need  more  to  make 


the  field  or  development  project 
economic. 

(e)  For  expansion  projects,  the 
minimiun  royalty  suspension  volume 
equals  10  percent  of  the  median  of  the 
distribution  of  known  recoverable 
resources  upon  which  we  based 
approval  of  your  application  fi^m  all 
reservoirs  included  in  your  project  plus 
any  suspension  volumes  required  under 
§  203.66.  If  we  determine  that  your 
expansion  project  may  be  economic 
only  with  more  relief,  we  will  determine 
and  grant  you  the  royalty  suspension 
volume  necessary  to  make  the  project 
economic. 

(f)  The  royalty  suspension  voliune 
applicable  to  specific  leases  will 


continue  through  the  end  of  the  month 
in  which  cumiUative  production  reaches 
that  volume.  You  must  calculate 
ciunulative  production  from  all  the 
leases  in  the  authorized  field  or  project 
that  are  entitled  to  share  the  royalty 
suspension  volume. 

14.  Section  203.70  is  revised  to  read 
as  follows: 

§  203.70    What  information  must  I  provide 
after  MMS  approvm  relief? 

You  must  submit  reports  to  us  as 
indicated  in  the  following  table. 
Sections  203.81,  203.90,  and  203.91 
describe  what  these  reports  must 
^clude.  The  MMS  regional  office  for 
the  GOM  will  prescribe  the  formats. 
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Required  report 


(a)  Fabricator's  confirmation  report 

(b)  Post-production  report 


When  due  to  MMS 


Within  18  months  after  approval  of  relief 


Within  120  days  after  the  start  of  production 
that  is  subject  to  the  approved  royalty  sus- 
pension volume. 


Due  date  extensions 


MMS  Director  may  grant  you  an  extension 
under  §203.79(0)  for  up  to  6  months. 

With  acceptable  justification  from  you,  MMS 
Regional  Director  for  the  GOM  may  extend 
due  date  up  to  30  days. 


15.  In  §  203.71,  the  introductory 
paragraph  and  paragraphs  (a)  through 
(c)  are  revised  to  read  as  follows: 

§  203.71  How  does  MMS  allocate  a  field's 
suspension  volume  between  my  lease  and 
other  leases  on  my  field? 

The  allocation  depends  on  when 
production  occius,  when  we  issued  the 


lease,  when  we  assigned  it  to  the  field, 
and  whether  we  award  the  voliune 
suspension  by  an  approved  application 
or  establish  it  in  the  lease  terms,  as 
prescribed  in  this  section. 

(a)  If  your  authorized  field  has  an 
approved  royalty  suspension  volume 
under  §§  203.67  and  203.69,  we  will 


suspend  payment  of  royalties  on 
production  from  all  leases  in  the  field 
that  participate  in  the  application  until 
their  cumulative  production  equals  the 
approved  volume.  The  following 
conditions  also  apply: 


If 


(1)  We  assign  an  eligible  lease  to  your  field 
after  we  approve  relief. 

(2)  We  assign  a  pre-Act  or  post-November 
2000  deep  water  lease  to  your  field  after  we 
approve  your  applk:ation. 


(3)  We  assign  another  lease(s)  that  you  oper- 
ate to  your  field  while  we  are  evaluating  your 
applk:ation. 


Then 


(4)  We  assign  another  operator's  lease  to  your 
fiekJ  while  we  are  evaluating  your  application. 


We  will  not  change  your  field's  royalty  sus- 
pension volume. 

We  will  not  change  your  field's  royalty  sus- 
pension volume. 


We  will  change  your  fiekJ's  minimum  suspen- 
sion volume  if  the  assigned  lease  is  a  pre- 
Act  or  eligible  lease  entitled  to  a  larger  min- 
imum or  automatic  suspension  volume. 


And 


(5)  We  reassign  a  well  on  a  pre-Act,  eligible,  or 
post-November  2000  deep  water  lease  to  an- 
other fiekl. 


We  will  change  your  field's  minimum  suspen- 
sion volume  provided  the  assigned  lease 
joins  the  application  and  is  entitled  to  a 
larger  minimum  suspension  volume. 


The  past  production  from  the  well  counts  to- 
ward ttie  royalty  suspension  volume  of  the 
field  to  whk:h  we  assigned  the  well. 


The  assigned  lease(s)  may  share  in  any  re- 
maining royalty  reliet 
The  assigned  lease(s)  may  share  in  any  re- 
maining njyalty  relief  by  filing  ttie  short-form 
appfication  specified  in  §203.83  and  author- 
ized in  §203.82.  An  assigned  RS  lease  also 
gets  any  portion  of  its  royalty  suspension 
volume  remaining  even  after  tt>e  field  has 
produced  the  approved  relief  volume, 
(i)  You  toll  the  time  period  for  evaluation  until 
you  nwdify  your  applk:ation  to  be  consistent 
with  the  new  field; 
(ii)  We  have  an  additional  60  days  to  review 

the  new  information;  and 
(iii)  The  assigned  lease(s)  shares  the  royalty 
suspensk>n  we  grant  to  the  new  fiekJ.  If  you 
do  not  agree  to  toll,  we  will  have  to  r^ect 
your  applk:ation  due  to  incomplete  informa- 
tion. But,  an  eligible  lease  we  assigned  to 
the  fiekJ  kept  its  automatic  suspension  vol- 
unf>e. 
(i)  You  both  toll  the  time  period  for  evaluation 
until  tx)th  of  you  modify  your  applk^ition  tij 
be  consistent  with  the  new  fieW; 
(ii)  We  have  an  additional  60  days  to  review 

tfie  new  information;  and 
(iii)  The  assigned  lease(s)  shares  ttie  royalty 
suspension  we  grant  to  the  new  fiekj.  If  you 
(the  original  applkant)  do  not  agree  to  toll, 
the  other  operator's  lease  retains  any  sus- 
penskHi  volume  it  has  or  may  share  in  any 
relief  that  we  grant  by  filing  the  short  form 
applk»tion  spMified  in  §203.83  and  author- 
ized in  §203.82. 
The  past  production  fiom  that  well  wiH  not 
count  toward  any  royalty  suspensk>n  vol- 
ume granted  to  the  fieW  from  whk*  we  re- 
assigned it. 


(b)  If  your  authorized  field  has  a  lease  starts  production  first),  we  will 

royalty  suspension  volume  estabUshed  suspend  payment  of  royalties  on 

under  §  260.111  of  this  tide  (i.e.,  a  field  production  from  all  eligible  leases  in  the 

with  a  pre-Act  lease  where  an  eligible  field  until  their  cumulative  production 


equals  the  established  volume.  The 
following  conditions  also  apply: 
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Then 


And 


(1)  We  assign  another  eligible  lease  to  your 
field. 

(2)  We  assign  an  RS  lease  to  your  field  


(3)  We  assign  a  pre-Act  lease  or  a  lease 
issued  after  November  2000  without  royalty 
suspension  to  your  field. 

(4)  A  pre-Act  or  post-November  2000  deep 
water  lease  applies  (along  with  the  other 
leases  in  ttie  field)  ar>d  qualifies  (subject  to 
any  pre-existing  suspension  volumes)  for 
royalty  relief  under  §§203.67  and  203.69. 


Your  field's  royalty  suspension  volume  does 

not  change. 
Your  field's  royalty  suspension  volume  does 

not  change. 


Your  field's  royalty  suspension  volume  does 
not.  change. 

Your  field's  royalty  suspension  volume  may 
increase  or  stay  the  same,  but  will  not  di- 
minish. 


The  assigned  lease  may  share  in  any  remain- 
ing royalty  relief. 

The  assigned  lease  gets  only  the  volume  sus- 
pension with  which  we  issued  it,  and  its 
production  volume  counts  against  the  field's 
royalty  suspension  volume. 

We  assign  lease  shares  none  of  the  volume 
suspension,  and  its  production  does  not 
count  as  part  of  the  suspension  volume. 

(i)  All  leases  in  the  field  share  the  royalty  sus- 
pension volume  if  we  approve  the  applica- 
tion; or 

(ii)  The  eligible  or  RS  leases  in  the  field  keep 
ttieir  respective  volumes  if  we  reject  the  ap- 
plication. 


(c)  When  a  project  has  more  than  one 
lease,  the  royalty  suspension  voliune  for 
each  lease  equals  that  lease's  actual 
production  from  the  project  (or 
production  allocated  under  an  approved 
unit  agreement)  until  total  production 
for  all  leases  in  the  project  equals  the 
project's  approved  royalty  suspension 
volume. 


16.  In  §  203.74,  the  introductory 
paragraph  is  revised,  paragraphs  (b)  and 
(c)  are  redesignated  as  paragraphs  (c) 
and  (d)  and  revised,  and  a  new 
paragraph  (b)  is  added  to  read  as 
follows: 

§203.74    WiMn  Will  MMS  reconsider  its 
determination? 

You  may  request  a  redetermination 
after  we  withdraw  approval  or  after  you 
renoimce  royalty  relief,  unless  we 
withdraw  approval  due  to  your 
providing  false  or  intentionally 
inaccinate  information.  Under  certain 
conditions  you  may  also  request  a 
redetermination  if  we  deny  yoin 
application  or  if  you  want  your 
approved  royalty  suspension  volume  to 
change.  In  these  instances,  to  be  eligible 
for  a  redetermination,  at  least  one  of  the 
following  four  conditions  must  occur. 
***** 

(b)  You  demonstrate  in  your  new 
application  that  the  technology  that 
most  efficiently  develops  this  field  or 
lease  was  not  considered  or  deemed 
feasible  in  the  original  application.  Yoiu- 
newly  proposed  technology  must 
improve  the  profitability,  under 
equivalent  market  conditions,  of  the 
field  or  lease  relative  to  the 
development  system  proposed  in  the 
prior  application. 

(c)  Your  current  reference  price 
decreases  by  more  than  25  percent  from 
your  base  reference  price  as  calculated 
imder  this  paragraph. 


(1)  Your  current  reference  price  is  a 
weighted-average  of  daily  closing  prices 
on  the  NYMEX  for  light  sweet  crude  oil 
and  natural  gas  over  the  most  recent  full 
12  calendar  months; 

(2)  Your  base  reference  price  is  a 
weighted  average  of  daily  closing  prices 
on  the  NYMEX  for  light  sweet  crude  oil 
and  natural  gas  for  the  full  12  calendar 
months  preceding  the  date  of  your  most 
recently  approved  application  for  this 
royalty  relief;  and 

(3)  "The  weighting  factors  are  the 
proportions  of  the  total  production 
vdliune  (in  BOB)  for  oil  and  gas 
associated  with  the  most  likely  scenario 
(identified  in  §§  203.85  and  203.88) 
from  your  most  recently  approved 
application  for  this  royalty  relief. 

(d)  Before  starting  to  build  your 
development  and  production  system, 
you  have  revised  yoin  estimated 
development  costs,  and  they  are  more 
than  120  percent  of  the  eligible 
development  costs  associated  with  the 
most  likely  scenario  from  your  most 
recently  approved  application  for  this 
royalty  relief. 

17.  In  §  203.76,  paragraphs  (a),  (b), 
and  (c)  are  revised  to  read  as  follows: 

§203.76    When  might  MMS  wittidraw  or 
reduce  the  approved  size  of  my  relief? 

***** 

(a)  You  change  the  type  of 
development  system  proposed  in  your 
application  (e.g.,  change  from  a  fixed 
platform  to  floating  production  system, 
or  from  an  independent  development 
and  production  system  to  one  with 
subsea  wells  tied  back  to  a  host 
production  facility,  etc.). 

(b)  You  do  not  start  building  the 
proposed  development  and  production 
system  withinl8  months  of  the  date  we 
approved  your  application,  unless  the 
MMS  Director  grants  you  an  extension 
under  §  203.79(c).  If  you  start  building 
the  proposed  system  and  then  suspend 


its  construction  before  completion,  and 
you  do  not  restart  continuous  building 
of  the  proposed  system  within  18 
months  of  otir  approval,  we  will 
withdraw  the  relief  we  granted. 

(c)  Your  actual  development  costs  are 
less  than  80  percent  of  the  eligible 
development  costs  estimated  in  yoin 
application's  most  likely  scenario,  and 
you  do  not  report  that  fact  in  your  post- 
production  development  report 
(§  203.70).  Development  costs  are  those 
expenditures  defined  in  §  203.89(b) 
inciurred  between  the  application 
submission  date  and  start  of  production. 
If  you  report  this  fact  in  the  post- 
production  development  report,  you 
may  retain  the  lesser  of  50  percent  of  the 
original  royalty  suspension  volume  or 
50  percent  of  die  median  of  the 
distribution  of  the  potentially 
recoverable  resources  anticipated  in 
your  application. 
***** 

18.  Section  203.77  is  revised  to  read 
as  follows: 

§  203.77    May  I  voluntarily  give  up  relief  if 
conditions  change? 

Yes,  by  sending  a  letter  to  that  effect 
to  the  N^S  Regional  Director  for  the 
GOM. 

19.  In  §  203.78,  the  introductory 
paragraph,  and  paragraphs  (a)(1),  (b)(1) 
and  (f)  are  revised  to  read  as  follows: 

§203.78    Do  I  keep  relief  if  prices  rise 
significantly? 

If  prices  rise  above  a  base  price  for 
light  sweet  crude  oil  or  natural  gas,  set 
by  statute  for  pre-Act  leases,  indicated 
in  your  original  lease  agreement  or 
Notice  of  Sale  for  post-November  2000 
deep  water  leases,  you  must  pay  full 
royalties  as  prescribed  in  this  section. , 
For  post-November  2000  deepwater 
leases,  price  thresholds  apply  on  a  lease 
basis,  so  different  leases  on  the  same 
field,  development  project,  or  expansion 
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project  may  have  different  price 
thresholds. 

(a)*  *  *        . 

(1)  Pay  royalties  on  all  oil  production 
for  the  previous  year  at  the  lease 
stipulated  royalty  rate  plus  interest 
(under  30  U.S.C.  1721  and  §  218.54  of 
this  chapter)  by  March  31  of  the  cxurent 
calendar  year,  and 
***** 

(b)*  *  * 

(1)  Pay  royalties  on  all  natural  gas 
production  for  the  previous  year  at  the 
lease  stipulated  royalty  rate  plus  interest 
(under  30  U.S.C.  1721  and  §  218.54  of 
this  chapter)  by  March  31  of  the  current 
calendar  year,  and 
***** 

(f)  We  change  the  prices  referred  to  in 
paragraphs  (a),  (b).  and  (d)  of  this 
section  periodically.  For  pre-Act  leases, 
these  prices  change  during  each 
calendar  year  after  1994  by  the 
percentage  that  the  implicit  price 
deflator  for  the  gross  domestic  product 
changed  during  the  preceding  calendar 
year.  For  post-November  2000 
deepwater  leases,  these  prices  change  as 
indicated  in  the  lease  instrument  or  in 


the  Notice  of  Sale  under  which  we 
issued  the  lease. 

20.  Section  203.80  is  added  to  read  as 
follows: 

%203M    When  can  I  get  royalty  relief  if  I 
am  not  eligltile  for  end-of-life  or  deep  water 
royalty  relief? 

We  may  grant  royalty  relief  when  it 
serves  the  statutory  piuposes 
summarized  in  §  203.1,  and  our  formal 
relief  programs  provide  inadequate 
encouragement  to  increase  production 
or  development.  Unless  your  lease  lies 
wholly  west  of  87  degrees,  30  minutes 
West  longitude  in  the  Gulf  of  Mexico, 
your  lease  must  be  producing  to  qualify 
for  relief.  Before  you  may  apply  for 
royalty  relief  apart  from  our  end-of-life 
or  deepwater  programs,  we  must  agree 
that  your  lease  or  project  has  two  or 
more  of  the  following  characteristics: 

(a)  The  lease  has  produced  for  a 
substantial  period  and  the  lessee  can 
recover  significant  additional  resources. 
Significant  additional  resources  means 
enough  to  allow  production  for  at  least 
a  year  more  than  would  be  profitable 
without  royalty  relief.^ 

(b)  Valuable  facilities  (e.g.,  a  platform 
or  pipeline  that  would  be  removed  upon 


lease  relinquishment)  exist  that  we  do 
not  expect  a  successor  lessee  to  use.  If 
the  facilities  are  located  off  the  lease, 
their  preservation  must  depend  on 
continued  production  from  the  lease 
applying  for  royalty  relief  We  will  only 
consider  an  allocable  share  of  costs  for 
off-lease  facilities  in  the  relief 
application. 

(c)  A  substantial  risk  exists  that  no 
new  lessee  will  recover  the  resoiutes. 

(d)  The  lessee  made  major  efforts  to 
reduce  operating  costs  too  recently  to 
use  the  formal  program  for  royalty  relief 
(e.g.,  recent  significant  change  in 
operations). 

(e)  Circumstances  beyond  the  lessee's 
control,  other  than  water  depth, 
preclude  reliance  on  one  of  the  existing 
royalty  relief  programs. 

21.  In  §  203.81.  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§  203.81    Wtiat  supplemental  reports  do 
royalty  relief  applications  require? 

(a)  You  must  send  us  the 
supplemental  reports,  indicated  in  the 
following  table  by  an  X,  that  apply  to 
your  field.  Sections  203.83  through 
203.91  describe  these  reports  in  detail. 


Required  reports 


End-of- 
life 


(1)  Administrative  information  Report 

(2)  Net  revenue  &  relief  justification  report .^ ...-.•• •"•••"•::::"""""Z:"""" 

(3)  Economic  viability  &  relief  justification  report  (RSVP  model  imputs  justified  by  other  re- 
quired reports) 

(4)  G&G  report '■ 

(5)  Engineering  report - 

(6)  Production  report • 

(7)  Deep  water  cost  report 

(8)  Fabricator's  confinnation  report 

(9)  Post-production  development  report 


X 
X 


Deepwater 


Expansion 
project 


Pre-act 
lease 


Development 
project 


X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 
X 
X 


(e)  With  your  application  and  post- 
production  development  report,  you 
must  submit  an  additional  report 
prepared  by  an  independent  CPA  that: 

(1)  Assesses  the  accuracy  of  the 
historical  financial  information  in  your 
report;  and 

(2)  Certifies  that  the  content  and 
presentation  of  the  financial  data  and 
information  conform  to  our  most  recent 
guidelines  on  royalty  relief.  This- means 
the  data  and  information  must — 

(i)  Include  only  eligible  costs  that  are 
incurred  during  the  qualification 
months;  and 

(ii)  Be  shown  in  the  proper  format. 
*        *        *        *        *     . 

22.  In  §  203.83,  paragraph  (c)  is 
revised  to  read  as  follows: 


§203.83    What  is  in  an  administrative 
information  report? 

***** 

(c)  Well  number,  API  number, 
location,  and  status  of  each  well  that  has 
been  drilled  on  the  field  or  lease  or 
project  (not  required  for  non-oil  and  gas 
leases); 
***** 

23.  hi  §  203.86,  the  following  changes 
are  made: 

A.  The  word  "and"  is  removed  at  the 
end  of  paragraph  (b)(6). 

B.  The  "."  is  removed  and  ";  and"  is 
added  at  the  end  of  paragraph  (b)(7). 

C.  Paragraph  (b)(8)  is  added. 

D.  Paragraph  (c)(4)  is  revised. 

E.  The  word  "and"  is  removed  at  the 
end  of  paragraph  (d)(6). 


F.  The  "."  is  removed  and  ":  and"  is 
added  at  the  end  of  paragraph  (d)(7) 

G.  Paragraph  (d)(8)  is  added. 

The  revisions  and  additions  read  as 
follows: 

§203.86    What  is  in  a  G&G  report? 

***** 

(b)*  *  ^ 

(8)  A  table  listing  the  wells  and 
completions,  and  indicating  which 
sands  and  fault  blocks  will  be  targeted 
for  completion  or  recompletion. 

(c)*  *   * 

(4)  An  explanation  for  excluding  the 
reservoirs  you  are  not  plaiming  to 
develop. 

(d)*  *  * 
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(8)  Reserve  or  resource  distribution  by 
reservoir. 

*        •        •        *        * 

24.  In  §  203.87,  paragraphs  (a)(1)  and 
(d)  are  revised  to  read  as  follows: 

f203J7    What  is  in  an  Migineming  report? 

***** 

(a)  *  *  * 

(1)  Its  size  along  with  basic  design 
specifications  and  drawings;  and 

***** 

(d)  A  discussion  of  any  plans  for 
multi-phase  development  which 
includes  the  conceptual  basis  for 
developing  in  phases  and  goals  or 
milestones  required  for  starting  later 
phases. 
***** 

25.  In  §  203.89,  paragraph  (a)  is 
revised  to  read  as  follows: 


%2aaM    WiMtisinadMp 
laport? 


watar  cost 


(a)  Simk  costs.  Report  sunk  costs  in 
dollars  not  adjusted  for  inflation  and 
only  if  you  have  documentation. 


26.  In  §  203.91,  a  new  last  sentence  is 
added  to  read  as  follows: 

1203^1    What  is  in  a  poat-produdion 
davalopniant  fspoft? 

*  *  •  Also,  you  must  have  this  report 
certified  by  an  independent  CPA 
according  to  §  203.81(c). 

(FR  Doc.  02-438  Filed  1-14-02;  8:45  am) 

I  COOK  4910-HR-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 
[OP^-301199;  FRL-6816^ 
mN2070-AB78 

Fenbuconazote;  PesUckie  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA).  | 

ACTION:  Final  rule.  ' 

SUMMARY:  This  regulation  extends  time- 
limited  tolerances  for  the  combined 
residues  of  the  fungicide  fienbuconazole 
[a7p/ia-(2-(4-chlorophenyl)-ethyl)-a7pha- 
phenyl-3-(lH-l  ,2,4-triazole)-l- 
propanemtrile]  and  its  metabolites,  cis 
and  trans-5-(4-chlorophei^l)-dihydro-3- 
phenyl-3-(liM  ,2.4-triazole-l-ylmethyl)- 
2-3H-furanone],  expressed  as 
fenbuconazole,  in  or  on  the  stone  fruit 
(except  plums  and  prunes)  crop  group  at 
2.0  parts  per  million  (ppm),  pecans  at 
0.1  ppm,  and  bananas  at  0.3  ppm  imtil 


December  31,  2004,  at  which  time  they 
will  expire  and  be  revoked.  Dow 
AgroSciences  LLC  (then  Rohm  and  Haas 
Company)  requested  that  these 
temporary  tolerances  be  made 
permanent  under  the  provisions  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
January  15,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301199, 
must  be  received  by  EPA  on  or  before 
March  18,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301199  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT.  By 
mail:  Cjmthia  Giles-Parker,  Product 
Manager  22,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number  (703) 
305-7740;  and  e-mail  address:  giles- 
parker.cynthia@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiu«r,  or  pesticide 
manufacturer.  Potentially  affiscted 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
norles 

Examples  of  poten- 
tiaJly  affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
PestiddR  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  afiiected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 


to  a  particular  entity,  consult  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certeun  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Riiles,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
theFederal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  fr^uently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
dHitml_00/Title_40/40cfrl80_00.htmI,  a 
beta  site  ciurently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301 199.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  die  dociunents 
that  are  referenced  in  those  dociunents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  pubUc  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119.  Crystal  Mall  «2. 1921  Jeffra^on 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  March  23, 
2001  (66  FR  16226)  (FRL-6767-3),  EPA 
issued  a  notice  pxusuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170),  annoimcing  the  filing  of  pesticide 
petitions  (PP  1F3989. 1F3995,  and 
2F4154)  to  make  temporary  tolerances 
permanent  by  Dow  AgroSciences  LLC, 
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9330  Zionsville  Road,  Indianapolis,  IN 
46268-1054.  This  notice  included  a 
summary  of  the  petitions  prepared  by 
Rohm  and  Haas  Company,  now  a  part  of 
Dow  AgroSciences  LLC,  whose  name 
and  address  are  provided  herein.  There 
were  no  comments  received  in  response 
to  the  notice  of  filing.  The  existing  time- 
limited  tolerances  will  expire  on 
December  31,  2001. 

The  petitions  requested  that  40  CFR 
180.480  be  amended  by  making  time- 
limited  tolerances  for  combined 
residues  of  the  fungicide  fenbuconazole 
[a7piia-(2-(4-chlorophenyl)-ethyl)-a7pha- 
phenyl-3-(lH-l,2,4-triazole)-l- 
propanenitrile]  and  its  metabolites,  cis 
and  trans-5-(4-chlorophenyl)-dihydro-3- 
phenyl-3-(lH-l,2,4-triazole-l-ylmethyl)- 
2-3H-furanone],  expressed  as 
fenbuconazole  in  or  on  the  stone  fruit 
(except  plums  and  prunes)  crop  group  at 
2.0  parts  per  million  (ppm),  pecans  at 
0.1  ppm,  and  bananas  at  0.3  ppm 
permanent.  However,  the  Agency  has 
determined  that  it  is  more  appropriate 
to  extend  them  until  December  31,  2004, 
while  the  Agency  completes  its  review 
of  data  submitted  to  support  the 
continued  registration  of  fenbuconazole. 

Section  408(b)(2){A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposvu-es  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  niunber  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 


m.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  extension  of  time- 
limited  tolerances  for  combined 
residues  of  fenbuconazole  (a/pha-(2-(4- 
chlorophenyl)-ethyl)-a/p/ia-phenyl-3- 
(lH-l,2,4-triazole)-l-propanenitrileland 
its  metabolites,  cis  and  tnins-5-(4- 
chlorophenyl)-dihydro-3-phenyl-3-(lH- 
l,2,4-triazole-l-ylmethyl)-2-3H- 
furanone],  expressed  as  fenbuconazole 
in  or  on  the  stone  fruit  (except  plums 
and  prunes)  crop  group  at  2.0  ppm, 
pecans  at  0.1, ppm,  and  bananas  at  0.3 
ppm  until  December  31.  2004.  EPA's 
assessment  of  exposures  and  risks 
associated  with  extending  the  tolerances 
follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects,  and  the  no  observed 
adverse  effect  levels  (NOAEL)  and  the 
lowest  observed  adverse  effect  levels 
(LOAEL)  from  the  fenbuconazole 
toxicity  studies  are  discussed  below. 

1.  The  acute  toxicological  tests  of  the 
technical  product  produced  the 
following  results.  In  the  acute  oral 
toxicity  study  the  lethal  dose  50% 
(LDso)  was  greater  than  2  grams  per 
kilogram  (g/kg)  body  weight.  The  acute 
dermal  toxicity  study  produced  an  LDso 
of  greater  than  5  g/kg  body  weight.  The 
acute  inhalation  lethal  concentration 
50%  (LCso)  was  greater  than  2.1 
milligrams  per  liter  (mg/L).  In  both  the 
primary  eye  irritation  and  primary  skin 
irritation  studies  technical 
fenbuconazole  was  classified  as  non- 
irritating,  and  also  tested  negative  for 
dermal  sensitization. 

2.  A  13-week  rat  feeding  study 
produced  a  NOAEL  of  20  ppm  (1.3 
milligrams  per  kilogram  per  day  (mg/kg/ 
day)  for  males  and  1.5  mg/kg/day  for 
females)  and  a  LOAEL  of  80  ppm  (5.1 
mg/kg/day  for  males  and  6.3  mg/kg/day 
for  females),  the  endpoint  effect  being 
liver  histopathology  changes. 

3.  In  a  3-month  mouse  feeding  study 
there  was  a  NOAEL  of  20  ppm  (3.8  mg/ 


kg/day  for  males  and  5.7  mg/kg/day  for 
females)  and  a  LOAEL  of  60  ppm  (11.1 
mg/kg/day  for  males  and  17.6  mg/kg/ 
day  for  females),  based  on  liver 
histopathology  changes. 

4.  A  3-month  dog  feeding  study 
produced  a  NOAEL  of  100  ppm  (3.3  mg/ 
kg/day  for  males  and  3.5  mg/kg/day  for 
females)  and  a  LOAEL  of  400  ppm  (13.3 
mg/kg/day  for  males  and  14.0  mg/kg/ 
day  for  females),  the  end  point  effect 
being  liver  histopathology  changes. 

5.  A  21-day  rat  dermal  study 
produced  a  NOAEL  of  1.000  mg/kg/day 
(the  limit  dose)  and  therefore  a  LOAEL 
greater  than  1.000  mg/kg/day.  Poor 
dermal  absorption  was  indicated. 

6.  In  a  78-week  dietary 
carcinogenicity  study  in  mice,  the 
NOAEL  was  10  ppm  (1.43  mg/kg/day): 
males  had  a  LOAEL  of  200  ppm  (28.6 
mg/kg/day)  and  females  had  a  LOAEL  of 
650  ppm  (92.9  mg/kg/day).  based  on 
hepatocellular  enlargement  and  a      ^ 
great^  incidence  and  severity  of 
hepatocellular  vacuolation.  There  was 
also  evidence  of  carcinogenicity  based 
on  the  occurrence  of  an  increased  trend 
for  malignant  liver  tumors  in  males  and 
an  increase  in  benign  and  malignant 
liver  tumors  in  females. 

7.  A  24-month  rat  chronic  feeding/ 
carcinogenicity  study  with  a  systemic 
NOAEL  of  80  ppm  (3.03  mg/kg/day  for 
females  and  4.02  mg/kg/day  for  males) 
and  a  systemic  LOAEL  of  800  ppm 
(30.62  mg/kg/day  for  males  and  43.07 
mg/kg/day  for  females),  based  on 
decreases  in  body  weight  gains  in 
females,  hepatocellular  enlargement  and 
vacuolization  in  females,  increases  in 
thyroid  weight  in  both  males  and 
females,  and  histopathological  lesions 
in  the  thyroid  glands  in  both  sexes. 
There  was  evidence  of  carcinogenicity 
based  on  the  increased  occurrence  of 
thyroid  follicular  cell  benign  and 
malignant  tiunors  in  males. 

8.  A  24-month  male  rat  chronic 
feeding/carcinogenicity  study  that  had  a 
NOAEL  of  less  than  800  ppm  and  a 
LOAEL  of  800  ppm  (30.41  mg/kg/day). 
based  on  decreased  body  weight  gain 
and  increased  liver  and  thyroid/ 
parathyroid  weights  and  lesions.  There 
was  evidence  of  carcinogenicity  based 
on  the  increased  occurrence  of  thyroid 
follicular  cell  benign  and  malignant 
tumors  in  males. 

9.  A  1-year  dog  chronic  feeding  study 
with  a  NOAEL  of  15  ppm  (0.38  mg/kg/ 
day)  for  females  and  150  ppm  (3.75  mg/ 
kg/dav)  for  males.  The  LOAEL.  150  ppm 
for  females  and  1 .200  ppm  (30  mg/kg/    . 
day)  for  males,  was  based  on  decreases 
in  body  weight  gain  and  on  adaptive 
changes  in  the  liver  which  reflected 
increased  metabolic  activity. 
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10.  A  2-generation  rat  reproduction 
study  with  a  parental  NOAEL  of  4  mg/ 
kg/day  (80ppm)andLOAELof40mg/   . 
kg/day  (800  ppm),  based  on  decreased 
body  weight  and  food  consiunption, 
increased  number  of  dams  not 
delivering  viable  or  delivering 
nonviable  o£kpring,  and  increases  in 
adrenal  and  thyroid/paratiiyroid 
weights.  The  reproductive  NOAEL  was 
40  mg/kg/day  (800  ppm;  die  highest 
dose  tested). 

11.  A  developmental  toxicity  study  in 
rabbits  produced  a  maternal  NOAEL  of 
10  mg/kg/day,  a  developmental  NOAEL 
of  30  mg/kg/day,  an  \mdeterminable 
developmental  LOAEL  and  a  maternal 
LOAEL  of  30  mg/kg/day. 

12.  A  developmental  rat  toxicity  study 
Mdth  a  maternal  and  developmental 
NOAEL  of  30  mg/kg/day,  a  maternal 
LOAEL  of  75  mg/kg/day  due  to  a 
decrease  in  maternal  body  weight 
compared  to  controls,  and  a 
developmental  LOAEL  of  75  mg/kg/day 
due  to  an  increase  in  post-implantation 
loss  and  a  decreased  number  of  live 
fetuses  per  dam. 

13.  Mutation  studies  showed  the 
fbUowing.  There  was  no  evidence  of 
gene  mutation  in  a  test  for  induction  of 
gene  mutation  at  the  HGPRT  locus  in 
Chinese  hamster  ovary  cells,  no  increase 
in  the  niunber  of  cells  with  aberrations 
or  observations  per  cell  in  an  in  vivo 
cytogenetics  assay  using  bone  marrow 
from  treated  rats,  and  no  increase  in 
unscheduled  DNA  synthesis  in  a  rat 
primary  hepatocyte  study. 

14.  In  a  rat  metabolism  study 
radiolabeled  fenbuconazole  was  rapidly 
absorbed,  distributed,  and  excreted 
following  oral  administration  in  rats. 
Biliary  excretion  data  indicted  that 
sjrstemic  absorption  of  fenbuconazole 
was  high  for  all  dosing  groups.  The 
feces  were  the  major  route  of  excretion. 
Tissue  distribution  and 
bioaccmnidation  of  fenbuconazole 
appeared  to  be  minimal. 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOC).  However,  the  lowest 
dos6  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  fector  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  bom  laboratory 
animal  data  to  hiunans  and  in  the 
variations  in  sensitivity  among  members 
of  the  hiunan  population  as  well  as 
other  unknowns.  An  UF  of  100  is 


routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  tjrpe  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences 
multiplied  by  lOX  to  account  for 
intraspecies  diffierences)  the  LOC  is  100. 
To  estimate  risk,  a  ratio  of  the  NOAEL 
to  exposures  (margin  of  exposiue  (MOE) 
=  NOAEL/exposure)  is  calculated  and 
compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Ql*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Ql*  approach 
assumes  that  any  amount  of  exposiue 
will  lead  to  some  degree  of  cancer  risk. 
A  Ql  *  is  calculated  and  used  to 
estimate  risk,  which  represents  a 
probability  of  occurrence  of  additional 
cancer  cases  (e.g.,  risk  is  expressed  as  1 
X  10-^  or  one  in  a  million).  Under  certain 
specific  circumstances,  MOE 
calculations  will  be  used  for  the 
carcinogenic  risk  assessment.  In  this 
non-linear  approach,  a  "point  of 
departure"  (threshold)  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcukct  =  point 
of  departure/exposures)  is  calculated.  A 
siunmary  of  the  toxicological  endpoints 
for  fenbuconazole  used  for  human  risk 
assessment  follows. 

1.  Acute  exposure.  For  acute  dietary 
risk  assessments  a  reference  dose  (acute 
RfD)  of  0.3  mg/kg/day  was  established 
for  females  13-t-  years  old,  the 
population  sub^up  of  concern,  based 
on  the  developmental  toxicity  study  in 
the  rat,  which  had  a  NOAEL  of  30  mg/ 
kg/day  based  on  an  increase  in  post- 
implantation  loss  and  a  significant 
decrease  in  the  number  of  live  fetuses 
per  dam  at  the  LOAEL  of  75  mg/kg/day. 
A  UF  of  100  was  used.  No  appropriate 


endpoint  was  available  for  analyzing  the 
acute  exposure  of  the  overall  U.S. 
population. 

2.  Short-  and  Intermediate-term 
Exposure.  Short-  and  intermediate-term 
endpoints  were  not  identified. 
Fenbuconazole  also  has  no  residential 
uses.  Therefore,  an  aggregate  risk 
assessment  was  not  done  for  these 
endpoints. 

3.  Chronic  exposure.  The  reference 
dose  (chronic  RfD)  of  0.03  mg/kg/day 
was  based  on  the  chronic  toxicity  study 
in  the  rat,  which  had  a  NOAEL  of  3.03 
and  4.02  mg/kg/day  in  males  and 
fiemales,  respectively,  based  on 
decreased  body  weight  gains  (females), 
hepatocellular  enlargement  and 
vacuolation  (females),  increases  in 
thyroid  weight  (both  sexes),  and 
histopathological  lesions  in  the  liver 
and  thyroid  ^ands  (both  sexes)  at  the 
LOAEL  of  30.62/43.04  mg/kg/day  in 
males  and  females,  respectively.  A  UF 
of  100  was  used. 

4.  Cancer.  The  Agency  has  concluded 
that  the  available  data  provide  limited 
evidence  of  the  carcinogenicity  of 
fenbuconazole  in  both  mice  and  rats  and 
has  classified  fenbuconazole  as  a  Group 
C  carcinogen  (possible  hiunan 
carcinogen  with  limited  evidence  of 
carcinpgenicity  in  animals)  in 
accordance  with  Agency  guidelines, 
published  in  the  Federal  Register  (51 
FR  33992,  September  24, 1986),  and 
recommended  that  for  the  piirpose  of 
risk  characterization  a  low-dose 
extrapolation  model  applied  to  the 
experimental  animal  tiunor  data  shoiild 
be  used  for  quantification  of  human  risk 
(Ql*).  This  decision  was  based  on  the 
induction  of  thyroid  follicular  cell 
adenomas  and/or  combined  adenomas- 
carcinomas  in  male  rats  in  two  studies, 
both  by  pair-wise  comparison  with 
controls  and  by  trend  analysis.  The 
studies  were  combined  for  the  purpose 
of  deriving  the  Ql  *  of  3.59  x  10-3  (mg/ 
kg/day)-'  in  hiunan  equivalents. 

C.  Exposure  Assessment 

1 .  notary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.480)  for  the 
combined  residues  of  the  fungicide 
fenbuconazole  lalpha-{2-{4- 
chlorophenyl)-ethyl)-a/pha-phenyl-3- 
(lH-1.2,4-triazole)-l-propanenitrile]  and 
its  metabolites,  cis  and  tnuis-5-(4- 
chl(Ht)phenyl)-dihydro-3-phenyl-3-(lH- 
1.2,4-triazole-l-ylmethyl)-2-3H- 
fiuanone],  expressed  as  fenbuconazole, 
in  or  on  several  agricultural 
commodities.  Risk  assessments  were 
conducted  by  EPA  to  assess  dietary 
exposures  from  fenbuconazole  in  food 
as  follows.  In  addition  to  the 
agricultural  commodities  that  are  the 
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subjects  of  this  final  rule,  the  dietary 
risk  analysis  included  published  FIFRA 
section  18  temporary  tolerances  on 
blueberry;  grapefruit;  the  fat,  kidney, 
liver,  meat,  meat  bjrproducts,  and  other 
organ  meats  of  cattle,  goats,  hogs,  and 
sheep;  and  horses,  meat.  The  need  for 
and,  if  so,  results  of  these  analyses 
follow. 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity  consumed.  The 
following  assumptions  were  made  for 
the  acute  exposure  assessments:  An 
acute  RfD  of  0.3  mg/kg/day  was  used  for 
the  females  13+  years  old,  the 
population  subgroup  of  concern,  based 
on  the  developmental  rat  toxicity  study. 
This  study  had  a  NOAEL  of  30  mg/kg/ 
day,  based  on  a  decrease  in  the  number 
of  live  fetuses  per  dam  at  the  LOAEL  of 
75  mg/kg/day  and  an  uncertainty  factor 
of  100.  Neither  percent  crop  treated 
(PCT)  nor  anticipated  residue  data  were 
used  in  the  acute  exposure/risk  analysis. 

ii.  Short-  and  intermediate-term 
exposure.  Short-  and  intermediate-term 
endpoints  were  not  identified. 
Fenbuconazole  also  has  no  residential 
uses.  Therefore,  an  aggregate  risk 
assessment  was  not  performed  for  these 
endpoints. ' 

iii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment,  the 
DEEM  analysis  evduated  the  individual 
food  consumption  as  reported  by 
respondents  in  die  USDA  1989-1992 
nationwide  CSFII  and  accumulated 
exposure  to  the  chemical  for  each 
commodity  consumed.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  A  chronic  RfD  of 
0.03  mg/kg/day  was  used  and  was  based 
on  the  rat  chronic  toxicity  study.  This 
study  had  NOAELs  of  3.03  and  4.02  mg/ 
kg/day  in  males  and  females, 
respectively,  based  on  decreased  body 
weight  gains  (females),  hepatocellular 
enlargement  and  vacuolation  (females), 
increases  in  thyroid  weight  (both  sexes), 
and  histopathological  lesions  in  the 
liver  and  thyroid  glands  (nudes)  at  the 
LOAELs  of  30.62  and  43.04  mg/kg/day 
in  males  and  females,  respectively.  An 
UF  of  100  was  again  used.  Anticipated 
residues  were  not  used  in  the  exposure/ 
risk  analysis;  the  only  adjusted  PCT 
datum  used  was  12.8%  for  the  stone 


fruit  (except  plums  and  prunes)  crop 
group.  This  percentage  was  derived 
from  an  annual  production  cap  for 
fenbuconazole  for  use  on  the  stone  fruit 
(except  plums  and  prunes)  crop  group 
of  38,000  lb  of  tile  Indar  75  WSP 
product  (EPA  Registration  Niunber 
62719-421;  the  only  fenbuconazole 
product  registered  for  use  on  stone 
fruits),  equal  to  28,500  lb  of  active 
ingredient.  This  amount  was  calculated 
by  tiie  Agency  in  1995  as  being 
equivalent  to  treating  12.8%  of  the  total 
United  States  acreage  of  apricots, 
cherries,  nectarines,  and  peaches  with 
fenbuconazole  and  was  made  a 
condition  of  the  registration  of  this 
product.  The  identical  production  cap  is 
still  in  place  and  no  additional 
fenbuconazole  products  have  been 
registered  for  use  on  stone  fruits. 

iv.  Cancer.  The  Agency  has  concluded 
that  the  available  data  provide  limited 
evidence  of  the  carcinogenicity  of 
fenbuconazole  in  both  mice  and  rats  and 
has  classified  fenbuconazole  as  a  Group 
C  carcinogen  (possible  human 
carcinogen  with  limited  evidence  of 
carcinogenicity  in  animals).  A  low-dose 
extrapolation  model  was  applied  to  the 
experimental  animal  tumor  data  used 
for  quantification  of  human  risk  (Ql*). 
This  decision  was  based  on  the 
induction  of  thyroid  follicular  cell 
adenomas  and/or  combined  adenomas- 
carcinomas  in  male  rats  in  two  studies, 
both  by  pair-wise  comparison  with 
controls  and  by  trend  analysis.  The 
studies  were  combined  for  the  purpose 
of  deriving  tiie  Ql*  of  3.59  x  10  '  (mg/ 
kg/day)-'  in  human  equivalents. 
Anticipated  residues  were  not  used  in 
the  exposure/risk  analysis;  the  only 
adjusted  PCT  datum  used  was  12.8%  for 
the  stone  fruit  (except  plums  and 
prunes)  crop  group.  This  percentage  was 
derived  from  an  annual  production  cap 
for  fenbuconazole  for  use  on  the  stone 
fruit  (except  plums  and  prunes)  crop 
group  of  38,000  lb  of  the  Indar  75  WSP 
product  (EPA  Registration  Number 
62719-f21:  the  only  fenbuconazole 
product  registered  for  use  on  stone 
fruits),  equal  to  28,500  lb  of  active 
ingredient.  This  amount  was  calculated 
by  the  Agency  in  1995  as  being 
equivalent  to  treating  12.8%  of  the  total 
United  States  acreage  of  apricots, 
cherries,  nectarines,  and  peaches  with 
fenbuconazole  and  was  made  a 
condition  of  the  registration  of  this 
product.  The  identical  production  cap  is 
still  in  place  and  no  additional 
fenbuconazole  products  have  been 
registered  for  use  on  stone  fruits. 

Tv.  Anticipated  residue  and  PCT 
information.  Section  408(b)(2)(F)  states 
that  the  Agency  may  use  data  on  the 
actual  percent  of  food  treated  for 


assessing  chronic  dietary  risk  only  if  the 
Agency  can  make  the  folloiying 
findings:  Condition  1.  that  the  data  used 
are  reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F).  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  information  as 
follows.  For  chronic  toxicity  and 
carcinogenicity  a  PCT  value  of  12.8% 
was  used  for  the  stone  fruit  (except 
plums  and  prunes)  crop  group.  No  other 
PCT  data  were  used  for  fenbuconazole 
exposure/risk  analysis. 

When  fenbuconazole  was  first 
registered,  a  condition  of  the  registration 
of  the  fenbuconazole-containing  product 
Indar  75  WSP  (EPA  Registration 
Number  62719-421),  the  only  such 
product  being  registered  for  use  on  the 
stone  fruit  (except  plums  and  prunes) 
crop  group,  was  that  only  38,000  lb  of 
it  (28,500  lb  of  the  active  ingredient) 
could  be  manufactured  for  this  use 
aimually.  The  Agency  calculated,  in 
1995,  that  this  was  equivalent  to  treating 
12.8%  of  the  total  United  States  acreage 
of  apricots,  cherries,  nectarines,  and 
peaches  with  fenbuconazole.  That  value 
has  been  directiy  applied  to  the  analysis 
of  dietary  exposure  and  risk  as  the  PCT 
for  fenbuconazole  on  the  stone  fruit 
(except  plums  and  prunes)  crop  group. 
Since  then,  this  production  cap  has 
remained  continuously  in  place  at  that 
same  value,  and  no  additional 
fenbuconazole  products  have  been 
registered  or  labeled  for  use  on  this  crop 

group. 

The  Agency  believes  that  the  three 
conditions  previously  discussed  have 
been  met.  With  respect  to  Condition  1, 
EPA  finds  that  the  PCT  information 
described  above  for  fenbuconazole  used 
on  the  stone  fiuit  (except  plums  and 
prunes)  crop  group  is  reliable  and  has 
a  valid  basis.  Fenbuconazole's  use  on 
this  crop  group  is  unlikely  to  exceed  the 
calculated  PCT  because  of  the  rigid 
production  cap  and  restriction  of  this 
use  to  the  one  product  with  the 
production  cap.  As  to  Couditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 


•_» /ir_l 


y^        \.J^         4  rk   / 'P.aMn  Jnvr        !■ 


avkf  lamr 


ii;    9nn9/Rii1oc  anH  R<>oiil»tinnjt 


1885 


1884  Federal  Register /Vol.  67,  No.  10 /Tuesday,  January  15,  2002 /Rules  and  Regulations 


accoimt  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopiilations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  imderstate 
exposiue  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain,  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
fenbuconazole  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  e>qposuTe 
analysis  and  risk  assessment  for 
fenbuconazole  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
fenbuconazole. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  siuface  water  and  the 
Screening  Concentration  in  Ground 
Water  (SQ-GROW)  model  to  predict 
pesticide  concentrations  in  ground 
water.  In  general.  EPA  will  use  GENEEC 
(a  tier  1  model)  before  using  PRZM/ 
EXAMS  (a  tier  2  model)  for  a  screening- 
level  assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporates  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  "The  PRZM/EXAMS 
model  includes  a  pCTcent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
vraiet  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 


ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  fiom  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rfl)  or  %PAD. 
Instead,  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to 
fenbuconazole,  they  are  further 
discussed  in  the  aggregate  risk  sections 
below. 

Based  on  the  GENEEC  model,  the 
maximum  EEC  of  fenbuconazole  in 
surface  water,  based  on  aerial 
application  of  the  highest  labeled 
annual  use  rate  of  0.75  lb  of  active 
ingredient  per  acre  (ai/A),  is  6.7  parts 
per  billion  (ppb)  for  acute  exposiues 
and  3.6  ppb  for  chronic  exposures. 
Based  on  the  SCI-GROW  model,  the 
maximiun  EEC  of  fenbuconazole  in 
ground  water,  for  both  acute  and 
chronic  exposiue,  is  0.03  ppb.  Since  the 
ground  water  EECs  for  fenbuconazole 
are  so  much  lower  than  the  siuface 
water  EECs,  only  the  surface  water  EECs 
were  used  for  the  piupose  of 
comparisons  with  the  calculated 
DWLOCs. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Fenbuconazole  is  not  registered  for  use  - 
on  any  sites  that  would  result  in 
residential  exposiue. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D){v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not,  at  this  time,  have 
available  data  to  determine  whether 
fenbuconazole  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  to  determine  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  foUowed  a 


cumulative  risk  approach  based  upon 
common  mechanism  of  toxicity, 
fenbuconazole  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  purposes  of  this 
tolerance  action,  EPA  has  not  assumed 
that  fenbuconazole  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  further  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity,  and  to  evaluate 
the  ciunulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin    - 
of  exposure  (MOE)  auialysis  or  through 
using  uncertainty  (safety)  factors  in 
calcvdating  a  dose  level  that  poses  no 
appreciable  risk  to  humans.  The 
applicable  studies  are  as  follows. 

2.  Prenatal  and  postnatal  sensitivity. 
A  2-generation  rat  reproduction  study 
with  a  parental  NOAEL  of  4  mg/kg/day 
(80  ppm)  and  LOAEL  of  40  m^kg/day 
(800  ppm),  based  on  decreased  body 
weight  and  food  consumption, 
increased  niunber  of  dams  not 
delivering  viable  or  delivering 
nonviable  offspring,  and  increases  in 
adrenal  and  thyroid  weights.The 
reproductive  NOAEL  was  40  mg/kg/day 
HDT. 

A  developmental  toxicity  study  in 
rabbits  produced  a  maternal  NOAEL  of 
10  mg/kg/day,  a  developmental  NOAEL 
of  30  mg/kg/day,  an  undeterminable 
developmental  LOAEL  of  60  mg/kg/day 
(due  to  increased  resorptions),  and  a 
maternal  LOAEL  of  30  mg/kg/day. 

A  developmental  rat  toxicity  study 
resulted  in  a  maternal  and 
developmental  NOAEL  of  30  mg/kg/day, 
a  maternal  LOAEL  of  75  mg/kg/day  due 
to  a  decrease  in  maternal  body  weight 
compared  to  controls,  and  a 
developmental  LOAEL  of  75  mg/kg/day 
due  to  an  increase  in  post-implantation 
loss  and  a  decreased  number  of  live 
fetuses  per  dam. 

3.  Conclusion.  Therefore,  a  complete* 
toxicity  data  base  for  fenbuconazole 
exists  and  exposure  data  are  complete  or 
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are  estimated  based  on  data  that 
reasonably  account  for  potential 
exposures.  Based  on  the  developmental 
and  reproductive  toxicity  studies  there 
is  no  increased  susceptibility  of  rats  or 
rabbits  to  in  utero  and/or  postnatal 
exposure  to  fenbuconazole.  In  the 
developmental  toxicity  studies  in  rats 
and  rabbits,  as  well  as  the  2-generation 
reproduction  study  in  rats,  toxicity  to 
the  fetuses/offspring,  when  observed, 
occurred  at  equivalent  or  higher  doses 
and  was  not  judged  to  be  more  severe 
than  in  the  maternal/parental  animals. 
EPA  therefore  determined  that  the  lOX 
safety  factor  to  protect  infants  and 
children  should  be  removed.  The  FQPA 
factor  is  removed  because: 

i.  The  toxicology  data  base  is 
complete. 

ii.  There  is  no  indication  of  increased 
susceptibility  of  rat  or  rabbit  fetuses  to 
in  utero  or  and/or  postnatal  exposure  in 
the  developmental  and  reproductive 
toxicity  studies. 

iii.  Dietary  (food)  exposiue  estimates 
are  slightly  refined  (using  limited  PCT 
data  for  the  stone  fruit  (except  plum  and 
prune)  crop  group)  but  likely  result  in 
overestimates  of  the  actual  dietary 
exposure. 

iv.  Models  are  used  for  ground  and 
surface  source  drinking  water  exposure 
assessments,  resulting  in  estimates  that 
are  upper-bound  concentrations. 

v.  Tnere  are  currently  no  registered 
residential  uses  for  fenbuconazole  and, 
as  a  result,  this  type  of  infant  and 
children  exposure  is  not  expected. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  bom  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as 
points  of  comparison  with  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinldng  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values, 
as  used  by  the  USEPA  Office  of  Water, 
are  used  to  calculate  DWLOCs:  2L  per 


70  kg  body  weight  (adult  male),  2L  per 
60  kg  body  weight  (adult  female),  and 
IL  per  10  kg  body  weight  (child). 
Default  body  weights  and  drinking 
water  consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  For  the  population 
subgroup  of  concern,  females  13  years 
old  and  older,  the  acute  RfD  is  0.3  mg/ 
kg/day,  the  estimated  acute  food 
exposure  is  0.015  mg/kg/day,  the 
maximum  estimated  acute  water 
exposure  is  0.29  mg/kg/day,  the  acute 
DWLOC  is  8.6  x  10'  microgram/liter  (ng/ 
L),  and  the  acute  EEC  is  6.7  ng/L. 
Therefore,  the  Agency  concludes  with 
reasonable  certainty  that  residues  of 
fenbuconazole  in  drinking  water  (when 
considered  along  with  other  sources  of 
acute  exposure  for  which  reliable  data 
exist)  will  not  result  in  unacceptable 
levels  of  acute  aggregate  human  health 
risk  estimates  for  the  population 
subgroup  females  13  years  old  and 
older. 

The  Agency  generally  has  no  concern 
for  exposures  below  100%  of  the  acute 
RfD  (when  the  FQPA  Safety  Factor  has 
been  removed,  as  is  the  case  for 
fenbuconazole)  because  the  acute  RfD 
represents  the  level  at  or  below  which 
a  single  daily  exposure  will  not  pose 
appreciable  risks  to  human  health. 
Despite  the  potential  for  exposure  to 
fenbuconazole  in  drinking  water,  the 
Agency  does  not  expect  the  acute 
aggregate  exposure  to  exceed  100%  of 
the  acute  RfD  for  the  subpopulation  of 
cencem  (females  13  years  old  and 
older).  The  Agency  concludes  that  there 
is  a  reasonable  certainty  that  no  harm 
will  result  to  females  13  years  old  and 


older  from  chronic  aggregate  exposure 
to  fenbuconazole  residues. 

2.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (cofisidered 
to  be  a  background  exposure  level). 
Short-term  endpoints  were  not 
identified.  Fenbuconazole  is  also  not 
registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
Therefore,  the  short-term  aggregate  risk 
assessment  was  not  performed. 

3.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Intermediate-term 
endpoints  were  not  identified. 
Fenbuconazole  is  also  not  registered  for 
use  on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 
intermediate-term  aggregate  risk 
assessment  was  not  performed. 

4.  Chronic  risk.  The  following  values 
were  used  or  derived  in  calculations  of 
chronic  exposure  and  risk.  The 
percentages  of  the  chronic  RfD  that  food 
exposure  to  fenbuconazole  represented 
were  <1.0%  for  the  overall  U.S. 
population,  2.5%  for  all  infants  (<1  year 
old),  1.1%  for  nursing  infants  (<1  year 
old),  3.1%  for  non-nursing  infants  {<1 
year  old),  1.5%  for  children  (1-6  years 
old),  <1.0%  for  non-Hispanic  (other 
than  Black  or  White),  and  1.0%  for 
seniors  (55  years  old  or  older).  The  adult 
population  subgroup  with  the  highest 
food  exposure,  non-Hispanic  (other  than 
black  or  white),  was  the  subgroup  used 
in  the  full  analysis.  For  males  the 
chronic  RfD  is  0.03,  the  estimated 
chronic  food  exposure  is  0.00030  mg/ 
kg/day.  the  maximum  estimated  water 
exposure  is  0.030  mg/kg/day.  DWLOC  is 
1.0  X  10'  Jig/L,  and  the  chronic  EEC  is 
3.6  ng/L.  For  females  the  chronic  RfD  is 
0.03,  the  estimated  chronic  food 
exposure  is  0.00030  mg/kg/day.  the 
maximum  estimated  water  exposure  is 
0.030  mg/kg/day,  DWLOC  is  8.9  x  10^ 
Hg/L,  and  the  chronic  EEC  is  3.6  Hg/L. 

The  estimated  56-day  concentration 
of  fenbuconazole  in  surface  water  (3.6 
Hg/L)  is  less  than  the  Agency's  levels  of 
comparison  for  fenbuconazole  in 
drinking  water  as  a  contribution  to 
chronic  aggregate  exposure  (1.0  x  10' 
Hg/L  and  8.9  x  10-  \lg/L  for  males  and 
females  respectively).  Therefore,  taking 
into  account  the  registered  uses,  the 
Agency  concludes  with  reasonable 
certainty  that  residues  of  fenbuconazole 
in  drinking  water  (when  considered 
along  with  other  sources  of  chronic 
exposure  for  which  the  Agency  has 
reliable  data)  would  not  result  in 
unacceptable  levels  of  chronic  aggregate 
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human  health  risk  estimates  for  adult 
population  subgroups. 

The  Agency  generally  has  no  concern 
for  exposures  below  100%  of  the 
.  chronic  RfD  (when  the  FQPA  Safety 
Factor  has  been  removed,  as  is  the  case 
for  fenbuconazole]  because  the  chronic 
RfD  represents  the  level  at  or  below 
which  average  daily  lifetime  exposure 
will  not  pose  appreciable  risks  to 
himian  health.  Despite  the  potential  for 
exposure  to  fenbuconazole  in  drinking 
water,  the  Agency  does  not  expect  the 
chronic  aggregate  exposure  to  exceed 
100%  of  the  chronic  RfD  for  population 
subgroups  which  include  adults.  The 
Agency  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  adults  from  chronic  aggregate 
exposure  to  fenbuconazole  residues. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Fenbuconazole  has  been 
classified  as  a  Group  C  carcinogen  with 
a  Ql*  of  3.59  x  10-'  (mg/kg/day)  '.  The 
group  used  in  this  analysis  was  U.S. 
popiilation  (48  contiguous  states),  the 
U.S.  population  as  a  whole.  The  cancer 
analysis,  using  all  of  the  existing 
fenbuconazole  tolerances  (including 
section  18  tolerances),  results  in  a 
cancer  risk  estimate  of  8.3  x  10-'  for  food 
consumption  for  the  U.S.  population  as 
a  whole.  This  analysis  used  100%  crop 
treatment  values  except  for  the  stone 
fruit  (except  plum  and  prune)  crop 
group,  where  a  value  of  12.8%  crop 
treated  was  used.  Based  on  the  cancer 
dietary  (food  only)  exposure  and  using 
default  body  weights  and  water 
consumption  figures,  a  cancer  DWLOC 
was  calculated.  The  values  used  or 
calculated  as  part  of  the  calculation  of 
the  DWLOC  are  the  Q 1  *  of  3.59  x  10^ 
(mg/kg/day)-',  a  food  exposure  of 
0.00023  mg/kg/day,  a  maximimi  water 
exposure  of  4.6  x  10-'  mg/kg/day,  a 
DWLOC  of  1.6  jig/L,  and  a  chronic  EEC 
of  3.6  \ig/L. 

Agency  policy  states  that  a  factor  of 
three  will  be  applied  to  GENEEC  model 
values  when  determining  whether  or 
not  a  level  of  comparison  has  been 
exceeded.  If  the  GENEEC  model  value  is 
less  than  or  equal  to  three  times  the 
DWLOC,  the  pesticide  is  considered  to 
have  passed  tlie  screen  and  no  further 
assessment  is  needed.  The  estimated 
56-day  (chronic)  concentration  of 
fenbuconazole  in  surface  water  (3.6  ^g/ 
L)  is  less  than  three  times  the  level  of 
comparison  (3  x  1.6  =  4.8  ^g/L)  for 
fenbuconazole  in  drinking  water  as  a 
contribution  to  chronic  (cancer) 
aggregate  exposure.  Therefore,  it  is 
concluded  with  reasonable  certainty 
that  residues  of  fenbuconazole  in    * 
drinking  water,  when  considered  along 
with  other  sources  of  chronic  (cancer) 
exposure  for  which  there  is  reliable 


data,  would  not  result  in  unacceptable 
levels  of  cancer  aggregate  human  hedth 
risk  estimates  for  the  overall  U.S. 
population.  The  chronic  food  exposure 
estimate  is  partially  refined.  Further 
refinement  would  lower  the  food 
exposure  estimate  and  result  in  a  higher 
DWLOC. 

The  Agency  generally  has  no  concern 
for  exposures  that  result  in  a  cancer  risk 
estimate  below  1  x  lO-*".  Despite  the 
potential  for  exposure  to  fenbuconazole 
in  drinking  water,  the  Agency  does  not 
expect  the  chronic  (cancer)  aggregate   . 
exposure  to  exceed  Ijc  10-^  for  the  U.S. 
population  as  a  whole.  The  Agency 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
overall  U.S.  population  from  chronic 
(cancer)  aggregate  exposure  to 
fenbucanazole  residues. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  or  to  infants  and  children 
from  aggregate  exposure  to 
fenbuconazole  residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  This  method  involves, 
extraction  of  parent  and  metabolites  into 
solvent  followed  by  concentration,  clean 
up,  separation  by  gas  chromatography, 
and  detection  with  a  nitrogen 
phosphorus  detector.  This  method  was 
submitted  for  inclusion  in  PAM  H.  The 
method  may  be  requested  from:  Calvin 
Furlow,  PIRIB,  IRSD  (7502C),  Office  of 
Pesticide  Programs,  Enviroimiental 
Protection  Agency,  1200  Pennsylvania 
Ave. ,  NW. ,  Washington,  DC  20460; 
telephone  niunber:  (703)  305-5229;  e- 
mail  address:  furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  Maximum  Residue  Limits  for 
fenbuconazole  in  or  on  pecans,  bananas, 
and  the  stone  fruit  (except  plums  and 
prunes)  crop  group. 

C.  Conditions 

Discuss  conditions  for  registration 
(i.e.,  additional  residue  field  trials 
required),  regional  registration,  etc. 

The  conditions  of  registration  for 
fenbuconazole  were  submissions  of  the 
following  items.  Five  additional  studies 
had  to  be  submitted:  (1)  Fish  life  cycle, 
(2)  growth  and  reproduction  of  aquatic 
plants,  (3)  droplet  size  spectrum,  (4) 
drift  field  evaluation,  and  (5)  49-month 
storage  stability  study.  Several 
corrections  to  the  labels  were  required.  - 


Mitigation  measures  to  address  chronic 
non-target  organism  toxicity  concerns 
had  to  be  identified  and  submitted. 
Production  of  the  Indar  75  WSP  product 
could  not  exceed  38,000  lb  (28.500  lb  ai) 
for  each  year  of  conditional  registration 
and  information  on  its  production  had 
to  be  submitted  for  the  first  federal  fiscal 
year  during  which  fenbuconazole  was 
registered  for  use  on  stone  fruits  emd 
pecans.  Production  information  had  to 
be  submitted  for  the  Enable  2F  product 
(EPA  Registration  Number  62719-416) 
for  the  first  federal  fiscal  year  during 
which  this  product  was  registered  for 
use  on  pecans.  The  company  has 
subsequently  submitted  studies, 
information,  emd  corrected  labels,  and 
participated  in  task  forces,  intended  to 
satisfy  all  these  condition-of-registration 
requirements.  All  such  submissions  that 
have  been  reviewed  have  been  foimd  to 
satisfy  the  appropriate  registration 
condition. 

V.  Conclusion 

Therefore,  the  tolerances  are  extended 
until  December  31,  2004  for  the 
combined  residues  of  the  fungicide 
fenbuconazole  [a/p/ja-(2-(4- 
chlorophenyl)-ethyl)-a/pha-phenyl-3- 
(lH-l,2,4-triazole)-l-propanenitrile]  and 
its  metabolites,  cis  and  trans-5-[4- 
chlorophenyl)-dihydrO'3-phenyl-3-(lH- 
1 ,2 ,4-triazole-l  -ylmethyl)-2-3H- 
furanone],  expressed  as  fenbuconazole, 
in  or  on  the  stone  fruit  (except  plums 
and  prunes)  crop  group  at  2.0  ppm, 
pecans  at  0.1  ppm,  and  bananas  at  0.3    ' 
ppm. 

VI.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 
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A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensine  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301199  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  18,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  youi  written  request  to:  Ofiice  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee  - 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 


5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resoiut:es 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2:  Mail  yoiu- 
copies,  identified  by  docket  control 
number  OPP-301199.  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resoiu-ces  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  yoin  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established,  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  extends  tolerances 
imder  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 


Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735,- 
October  4, 1993).  Because  this  rule  has 
been  exempted  frt)n\  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subiect  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  descrit)ed  under 
Title  II  of  the  Ui\funded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary' 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Fedemlism(M  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
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government  and  the  States,  or  on  the 
distribution  of  power' and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regidates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  einsuure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  efiiects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
efiects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
.  responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
llius,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Subniisrion  to  Congress  and  the 
ComptroUer  General  | 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

list  irf  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 


and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  December  26.  2001. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

§180.480    [Amended] 

2.  In  §  180.480(a)(1)  is  amended  by 
revising  the  "Expiration/Revocation 
Date"  in  the  table  "12/31/01"  to  read 
"12/31/04."  for  the  entries  "bananas 
(whole  fruit)";  "pecans";  and  "stone 
fruit  crop  group  (except  plums  and 
prunes)". 

[FR  Doc.  02-962  Filed  1-14-02;  8:45  am] 

BOiJNG  CODE  6S60-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  261 
[SW-FRL-7125-11 

Hazardous  Waste  Management 
System;  Identification  and  UsUng  of 
Hazardous  Waste  Rnal  Exclusion 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  The  EPA  (also,  "the  Agency" 
or  "we"  in  this  preamble)  is  granting  a 
delisting  to  Heritage  Environmental 
Services,  LLC  (Heritage)  to  exclude 
treated  Electric  Arc  Fuimace  Dust 
(EAFD)  produced  at  Nucor  Steel, 
Division  of  Nucor  Corporation  (Nucor) 
located  in  Crawfordsville,  Indiana  from 
the  lists  of  hazardous  wastes. 

After  careful  analysis,  the  EPA  has 
concluded  that  the  petitioned  waste  is 
not  a  hazardous  waste  when  disposed  of 
in  a  Subtitie  D  landfill.  Today's  action 
conditionally  excludes  the  petitioned 
waste  from  the  requirements  of  the 
hazardous  waste  regulations  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  only  if  the  waste  is  disposed 
of  in  a  SubtiUe  D  landfill  which  is 
permitted,  licensed,  or  registered  by  a 
State  to  manage  industrial  solid  waste. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
January  15,  2002. 
ADODESSES:  The  RCRA  regulatory 
docket  for  this  final  rule  is  located  at  the 
U.S.  EPA  Region  5.  77  W.  Jackson  Blvd., 


Chicago,  IL  60604,  and  is  available  for 
viewing  bom  8:00  a.m.  to  4:00  p.m.. 
Monday  through  Friday,  excluding 
federal  holidays.  Call  Todd  Ramaly  at 
(312)  353-9317  for  appointments.  The 
public  may  copy  material  from  the 
regulatory  docket  at  $0.15  per  page. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  information  concerning  this 
dociunent,  contact  Todd  Ramaly  at  the 
address  above  or  at  (312)  353-9317. 
SUPPLEMENTARY  INFORMATION:  The 
information  in  this  section  is  organized 
as  follows: 

I.  Background 

A.  What  Is  a  Delisting  Petition? 

B.  What  Regulations  Allow  a  Waste  to  Be 
Delisted? 

n.  Heritage's  Delisting  Petition 

A.  What  Waste  Did  Heritage  Petition  EPA 
to  Delist? 

B.  What  Information  Must  the  Petitioner 
Supply? 

C.  What  Information  Did  Heritage  Submit 
to  Support  This  Petition? 

III.  EPA's  Evaluation  and  Final  Rule 

A.  What  Decision  Is  EPA  Finalizing  and 
Why? 

B.  What  Are  the  Terms  of  This  Exclusion? 

C.  When  Is  the  Delisting  Effective? 

D.  How  Does  This  Action  Affect  the  States? 

IV.  Public  Comments  Received  on  the 

Proposed  Exclusion 
A.  Comments  and  Responses  from  EPA 

V.  Regulatory  Impact 

VI.  Congressional  Review  Act 

VII.  Executive  Order  12875 

L  Background 

A.  What  Is  a  Delisting  Petition? 

A  delisting  petition  is  a  request  from 
to  exclude  waste  from  the  list  of 
hazardous  wastes  imder  RCRA 
regulations.  In  a  delisting  petition,  the 
petitioner  must  show  that  waste 
generated  at  a  particular  facility  does 
not  meet  any  of  the  criteria  for  which 
EPA  listed  the  waste  as  set  forth  in  40 
CFR  261.11  and  the  backgroimd 
document  for  the  waste.  In  addition,  a 
petitioner  must  demonstrate  that  the 
waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  (that  is, 
ignitability,  reactivity,  corrosivity,  and 
toxicity)  and  must  present  sufficient 
information  for  us  to  decide  whether 
factors  other  than  those  for  which  the 
waste  was  listed  warrant  retaining  it  as 
a  hazardous  waste. 

A  petitioner  remains  obligated  under 
RCRA  to  confirm  that  the  waste  remains 
nonhazardous  based  on  the  hazardous 
waste  characteristics  even  if  EPA  has 
"delisted"  the  waste. 

B.  What  Regulations  Allow  a  Waste  To  ^ 
Be  Delisted?  • 

Under  40  CFR  260.20  and  260.22,  a 
person  may  petition  the  EPA  to  remove 
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waste  at  a  particular  generating  facility 
from  hazardous  waste  control  by 
excluding  the  waste  fix)m  the  lists  of 
hazardous  wastes  contained  in 
§§261.31  and  261.32.  Specifically, 
§  260.20  allows  any  person  to  petition 
the  EPA  to  modify  or  revoke  any 
provision  of  parts  260  through  266,  268, 
and  273  of  Titie  40  of  the  Code  of 
Federal  Regulations.  Section  260.22 
provides  a  person  the  opportimity  to 
petition  the  EPA  to  exclude  a  waste  on 
a  "generator  specific"  basis  from  the 
hazardous  waste  lists. 

n.  Heritage's  Delisting  Petition 

A.  What  Waste  Did  Heritage  Petition 


EPA  to  Delist? 

On  August  3, 1999,  Heritage 
petitioned  EPA  to  exclude  an  annual 
voliune  of  30,000  cubic  yards  of  K061 
EAFD  generated  at  Nucor  Steel 
Corporation  located  in  Crawfordsville, 
Indiana  from  the  list  of  hazardous 
wastes  contained  in  40  CFR  261.32. 
K061  is  defined  as  "emission  control 
dust/sludge  from  the  primary 
production  of  steel  in  electric  arc 
furnaces." 

B.  What  Information  Must  the  Petitioitor 
Supply? 

Petitioners  must  provide  sufficient 
information  to  allow  the  EPA  to 
determine  that  the  waste  does  not  meet 
any  of  the  criteria  for  which  it  was  listed 
as  a  hazardous  waste.  In  addition,  where 
there  is  a  reasonable  basis  to  believe  that 
factors  other  than  those  for  which  the 
waste  was  listed  (including  additional 
constituents)  could  cause  the  waste  to 
be  hazardous,  the  EPA  must  determine 
that  such  factors  do  not  warrant 
retaining  the  waste  as  hazardous. 

C.  What  Information  Did  Heritage 
Submit  To  Support  This  Petition?  , 

To  support  its  petition.  Heritage 
submitied  descriptions  and  schematic 
diagrams  of  the  EAFD  treatment  system; 
and  detailed  chemical  and  physical 
analyses  of  the  treated  EAFD. 

m.  EPA's  Evaliiation  and  Final  Rule 

A.  What  Decision  Is  EPA  Finalizing  and 
Why? 

Today  the  EPA  is  finalizing  an 
exclusion  to  Heritage  for  a  30,000  cubic 
yards  annual  volume  of  K061  EAFD 
generated  at  the  Nucor  Steel  facility  in 
Crawfordsville,  Indiana  and  treated  by 
Heritage  from  the  list  of  hazardous 
wastes. 

Heritage  petitioned  EPA  to  exclude,  or 
delist,  the  treated  EAFD  because 
Heritage  believes  that  the  petitioned 
waste  does  not  meet  the  RCRA  criteria 
for  which  it  was  listed  and  that  there  are 


no  additional  constituents  or  factors 
which  could  cause  the  waste  to  be 
hazardous.  Review  of  this  petition 
included  consideration  of  the  original 
listing  criteria,  as  well  as  the  additional 
factors  required  by  the  Hazardous  and 
Solid  Waste  Amendments  of  1984 
(HSWA).  See  section  222  of  HSWA.  42 
United  States  Code  (U.S.C.)  6921(f),  and 
40  CFR  260.22  (d)(2)-(4). 

On  December  5,  2000,  EPA  proposed 
to  exclude  or  delist  Heritage's  treated 
EAFD  from  the  list  of  hazardous  wastes 
in  40  CFR  261.32  and  accepted  public 
comment  on  the  proposed  rule  (65  FR 
75897).  EPA  considered  all  comments 
received,  and  for  reasons  stated  in  both 
the  proposal  and  this  dociunent,  we 
believe  that  the  treated  waste  generated 
at  the  Nucor  facility  should  be  excluded 
from  hazardous  waste  control. 

B.  What  Are  the  Terms  of  This 
Exclusion? 

Heritage  must  dispose  of  the  treated 
EAFD  in  a  Subtitle  D  landfill  which  has 
groundwater  monitoring  and  which  is 
permitted,  licensed,  or  registered  by  a 
state  to  manage  industrial  waste.  This 
exclusion  is  valid  for  a  maximum 
annual  rate  of  30,000  cubic  yards  per 
year.  Any  amount  exceeding  this 
volume  is  not  delisted  under  this 
exclusion.  This  exclusion  is  effective 
only  if  all  conditions  contained  in 
today's  rule  are  satisfied. 

C.  When  Is  the  Delisting  Effective? 

This  rule  is  effective  January  15,  2002. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  This  rule  reduces  rather 
than  increases  the  existing  requirements 
and,  therefore,  is  effective  immediately 
upon  publication  under  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C.  553(d). 

D.  How  Does  This  Action  Affect  the 
States? 

Because  EPA  is  issuing  today's 
exclusion  imder  the  federal  RCRA 
delisting  program,  only  states  subject  to 
federal  RCRA  delisting  provisions 
would  be  affected.  This  exclusion  may 
not  be  effective  in  states  having  a  dual 
system  that  includes  federal  RCRA 
requirements  and  their  own 
requirements,  or  in  states  which  have 
received  our  authorization  to  make  their 
own  delisting  decisions. 

EPA  allows  states  to  impose  their  own 
non-RCRA  regulatory  requirements  that 
are  more  stringent  than  EPA's,  under 
section  3009  of  RCRA.  These  more 


stringent  requirements  may  include  a 
provision  that  prohibits  a  federally 
issued  exclusion  from  taking  effect  in 
the  state.  Because  a  dual  system  (that  is, 
both  federal  (RCRA)  and  state  (non- 
RCRA  programs)  may  regulate  a 
petitioner's  waste,  we  urge  petitioners  to 
contact  the  state  regulatory  authority  to 
establish  the  status  of  their  wastes  under 
the  state  law. 

EPA  has  also  authorized  some  states 
to  administer  a  delisting  program  in 
place  of  the  federal  program,  that  is,  to 
make  state  delisting  decisions. 
Therefore,  this  exclusion  does  not  apply 
in  those  authorized  states.  If  Heritage 
transports  the  petitioned  waste  to  or 
manages  the  waste  in  any  state  with 
delisting  authorization.  Heritage  roust 
obtain  a  delisting  from  that  state  before 
it  can  manage  the  waste  as 
nonhazardous  in  the  state; 

rv.  Public  Conunents  Received  on  the 
Proposed  Exclusion 

A.  Comments  and  Responses  From  EPA 

Comment:  The  DRAS  is  a  more 
realistic  model  than  any  of  its 
predecessors. 

Response:  EPA  agrees  with  the 
conunent. 

Comment:  EPA  has  stated  that  it 
believes  the  CML  model  is  appropriate 
when  evaluating  whether  to  delist  a 
waste,  and  has  used  the  CML  model  as 
recently  as  the  proposed  delisting  of 
August  8,  2000  and  the  final  delisting  of 
May  16.  2000. 

Response:  Region  5  believes  that  the 
delisting  risk  assessment  software 
(DRAS)  is  a  more  sophisticated  and 
more  appropriate  model  and  is  now 
applying  this  model  to  all  petitions 
currently  under  review. 

Comment:  The  September  27.  2000 
and  December  5.  2000  Federal  Registers 
did  not  indicate  that  the  DRAS  has  been 
adopted  by  all  EPA  Regions,  nor  that  it 
would  be  used  in  the  future. 

Response:  At  this  time  all  Regions  are 
using  the  DRAS  model. 

Comment:  The  model  should  be  peer 
reviewed  and  the  public  should  have 
the  opportunity  to  provide  adequate  and 
meaningful  comment. 

Response:  The  model  has  been  peer 
reviewed.  The  public  has  the 
opportunity  to  submit  comments  on  the 
DRAS  model  diuing  the  comment 
period  each  time  a  delisting  is  proposed 
which  is  based  on  the  DRAS  model. 

Comment:  EPA  is  continuing  to  use 
the  model  before  completing  its  own 
review  of  comments  received.  The 
DRAS  may  not  be  appropriate  since  if  is 
currently  being  commented  upon  & 
revised. 

Response:  The  Agency  is  continually 
striving  to  improve  the  tools  available 
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for  assessing  risk.  The  Agency  believes 
that  at  this  time  the  DRAS  model  is  the 
best  available  tool  for  estimating  risk. 
Revisions  and  improvements  to  the 
model  are  always  possible  in  the  future. 

Comment:  The  DRAS  model  assiunes 
that  the  landfill  is  imlined  and  that 
leaching  occurs  from  the  beginning, 
which  is  counter  to  the  use  of  liners, 
covers  &  sliury  walls.  The  assumption 
of  no  liner  is  not  consistent  with  CMTP 
which  assumes  a  liner.  The  DRAS 
model  should  allow  for  the  option  of 
including  a  liner  and  should  use 
Subtitle  D  landfill  characteristics. 

Response:  There  are  existing  solid 
waste  landfills  which  have  no  liner. 
Over  time,  liners  may  fail  and  delistings 
currently  have  no  expiration  date. 
Therefore  it  is  reasonable  to  consider 
scenarios  for  liner  failure  or  to  assume 
that  no  liner  exists. 

Comment:  The  DRAS  model 
assumption  of  minimal  cover  increases 
estimates  of  volatilization  and 
particulate  emissions,  which  may  not  be 
reasonable. 

Response:  We  must  consider  the 
worst  case  scenario  of  minimal 
requirements  for  daily  cover. 
Regulations  requiring  daily  cover  on 
municipal  landfills  do  not  necessarily 
apply  to  industrial  solid  waste  landfills. 

Comment:  The  DRAS  model  is 
inflexible  because  site  specific  factors 
like  hydrogeology,  climate,  ecology,  and 
popiilation  density  cannot  be 
incorporated.  The  model  should  be 
modified  to  allow  for  the  input  of  site 
and  contaminant  specific  criteria.  State 
or  regional  modeling  criteria  may  be 
more  stringent  than  the  CMTP  and  have 
been  ignored. 

Response:  At  this  time  the  Agency  is 
not  able  to  consider  such  site  specific 
factors.  The  DRAS  model  is  based  on 
national  averages  of  these  factors  and  is 
intended  to  model  a  reasonable  worst 
case.  A  State  may  always  impose  more 
stringent  requirements  based  on  site- 
specific  factors. 

Comment:  DRAS  is  complex  and  EPA 
must  explain  the  models  and  risk 
processes  used  in  establishing 
regulatory  limits  including  the 
assumptions,  methodologies,  pathways 
and  variables  used  in  the  DRAS  model. 

Response:  The  DRAS  Technical 
Support  Document  (DTSD)  explains  the 
risk  algorithms  used  in  the  model 
including  the  methodologies,  variables, 
pathways  and  assiunptions.  The  DTSD 
is  available  on  line  at  http:// 
www.epa.gov/earthlr6/6pd/rcm_c/pd- 
o/dtsd.htm. 

Comment:  Several  assumptions  used 
in  the  DRAS  model  are  unlikely  and 
unreasonable:  (1)  A  receptor  lives  and 
works  at  a  single  location  100  m 


downgradient  and  is  exposed  350  days/ 
yr;  (2)  individuals  are  exposed  to  the 
90th  percentfle  level  for  all  paths;  (3)  all 
media  flow  toward  the  receptor:  (4)  the 
landfill  volume  and  conditions  from 
1987  are  still  valid;  (5)  the  waste  is 
placed  uniformly  at  great  depth  over  the 
whole  landfill;  (6)  only  the  most 
sensitive  pathway  for  each  constituent 
is  selected  which  is  an  unlikely 
scenario;  (7)  first  order  decay  applies 
although  processes  of  oxidation, 
hydrolysis  and  biodegredation  are  not 
considered  separately;  (8) 
transformation  rate  may  not  be 
reasonable  for  biological  processes;  (9) 
fate  and  leaching  estimates  should 
include  parameter  estimates  including 
Kow,  pKa,  Henry's  Law  and  potential 
for  biological  transformation;  (10)  all 
streams  are  fishable  and  representative; 
and  (11)  nickel  has  a  fish  BCF  of  307 
which  is  unsupported  by  peer  review 
publications  and  EPA's  own  documents. 

Response:  (1,2)  The  DRAS  employs 
standard  risk  assessment  default 
parameters  that  are  accepted  throughout 
the  Agency  in  risk  analyses  (i.e., 
residential  exposiue  350  days/yr,  and 
selection  of  the  90th  percentile).  The 
Agency  has  no  way  of  knowing  that  this 
situation  will  not  occur  and  therefore 
deems  it  prudent  to  protect  for  this 
condition  by  adding  risks.  (3)  The 
Agency  has  no  way  of  knowing  the 
direction  of  media  flow  and  must 
assiune  that  all  media  flow  may  move 
toward  the  receptor.  (4)  The  Agency  has 
no  data  to  indicate  that  the  landfill 
volume  data  and  other  data  from  the 
1987  landfill  survey  report  are  not  valid. 
When  updated  data  are  available,  they 
will  be  incorporated  into  the  analyses. 
(5)  To  maximize  the  impact  of  the 
waste,  the  model  assiunes  uniform 
placement  of  the  waste.  (6)  The  DRAS 
does  employ  a  conservative  approach  to 
exposure  assessment  by  assuming  the 
receptor  may  be  exposed  to  both  the 
most  sensitive  groundwater  pathway 
and  the  most  sensitive  surface  exposiue 
pathway  and  selects  the  most  sensitive 
pathway  for  each  constituent.  (7,8)  The 
groundwater  fate  and  transport  model 
used  by  the  Agency  to  determine  first 
order  decay  is  EPA's  Composite  Model 
for  Leachate  Migration  with 
Transformation  Products  (CMTP).  The 
information  used  to  develop  the  first 
order  decay  rate  for  different  chemicals 
in  CMTP  is  based  on  studies  in  which 
the  separate  processes  of  oxidation, 
biodegradation  and  hydrolysis  could  not 
be  further  isolated.  The  transformation 
rates  cannot  be  easily  adjusted  because 
they  are  based  on  these  empirical 
studies  rather  than  on  theoretical 
modeling  in  which  variables  can  be 


altered  at  will.  This  model  has  been 
peer  reviewed  and  received  an  excellent 
review  from  the  Science  Advisory  Board 
(SAB).  The  Agency  will  continue  to 
support  the  use  of  EPACMTP  until  a 
better  assessment  tool  becomes 
available.  (9)  The  Kow  and  pKa  (octonal 
water  partition  coefRcient  and 
ionization  constant)  are  not  used  in  the 
development  of  leaching  estimates 
because  the  DRAS  relies  on  test  data 
from  leach  testing  to  estimate  the 
leaching  potential  of  the  waste.  The 
Henry's  law  constant,  although  used  in 
other  aspects  of  the  DRAS,  is  not  used 
in  the  estimate  of  leaching  and  fate  in 
groimdwater.  At  this  time,  the  CMTP 
does  not  account  for  volatilization  of 
constituents  from  the  groimdwater  as  it 
moves  through  the  subsurface. 

(10)  EPA  assumed  that  all  streams  of 
sufficient  size  are  fishable.  This 
assumption  is  conservative,  but  not 
unreasonable  as  the  final  landfill 
location  is  not  known.  (11)  The 
bioconcentration  factor  (BCF)  for  nickel 
has  been  revised  frt>m  307  to  78.  The 
revised  nickel  BCF  will  be  incorporated 
into  the  upcoming  DRAS  version  2.0. 

Comment:  Current  science  suggests 
that  the  skin  and  respiratory  tract  are 
targets  for  soluble  nickel  salts,  yet  the 
model  literature  states  that  the  critical 
effects  are  decreased  organ  and/or  body 
weights. 

Response:  The  oral  Reference  Dose 
'(RfD)  is  based  on  the  assumption  that 
thresholds  exist  for  certain  toxic  efiiects 
such  as  cellular  necrosis.  It  is  expressed 
in  units  of  mg/kg/day.  Ambrose  et  al. 
(1976)  reported  the  results  of  a  2-year 
feeding  study  using  rats  given  0, 100, 
1000  or  2500  ppm  nickel  (estimated  as 
0,  5, 50  and  125  mg  Ni/kg/day)  in  the 
diet.  Clinical  signs  of  toxicity ,->such  as 
lethargy,  ataxia,  irregular  breathing,  cool 
body  temperature,  salivation  and 
discolored  extremities,  were  seen 
primarily  in  the  100  mg/kg/day  group; 
these  signs  were  less  severe  in  the  35 
mg/kg/day  group.  Based  on  the  results 
obtained  in  this  study,  the  5  mg/kg/day 
nickel  dose  was  a  no  observable  adverse 
effects  level  (NOAEL),  whereas  35  mg/ 
kg/day  was  a  lowest  observable  adverse 
effects  level  (LOAEL)  for  decreased 
body  and  organ  weights.  For  further 
information,  please  refer  to  the  Agency's 
IRIS  database. 

Comment:  The  bioconcentration 
factor  (BCF)  of  307  for  nickel  in  fish  is 
unsupported  in  EPA's  own  documents. 
Literature  values  are  much  less.  BCF 
should  not  be  used  for  predicting 
chronic  toxicity.  Some  organs  can 
regulate  internal  concentrations.  Nickel 
has  a  low  order  of  toxicity.  Nickel  does 
not  bioaccumulate  due  to  incomplete 
adsorption  and  rapid  excretion.  It  is 
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Ni  *  2  ,  not  the  parent,  that  is  persistent 
and  bioavailable  and  determines 
toxicity. 

Response:  The  BCF  for  nickel  has 
been  revised  to  78  and  will  be 
incorporated  into  DRAS  version  2.0, 
This  value  is  based  on  the  geometric 
mean  of  3  laboratory  values  (100, 100, 
47).  The  studies  used  to  derive  the  BCF 
for  nickel  are  based  on  soluble  nickel, 
which  is  present  as  the  Ni  *  -  ion.  The 
nickel  concentration  in  the  waste  was 
assumed  to  be  present  as  the  Ni  *  2.  The 
assumption  is  conservative,  but  not 
unreasonable  since  the  nickel  from  the 
waste  could  be  present  as  the  Ni  ^  -  ion 
at  the  point  of  exposure. 

Comment:  In  aquatic  environs,  much 
of  the  nickel  is  present  as  both  ionic  and 
stable  organic  complexes.  Hence  much 
of  the  nickel  is  insoluble  with  minimal 
bioavailability.  Also,  soil  which 
contains  high  organic  matter  will  adsorb 
nickel  and  limit  its  mobility. 

Response:  The  Agency  agrees  that 
some  nickel  may  be  insoluble,  and  have 
minimal  bioavailability,  since  its 
mobility  is  dependent  on  the  organic 
content  of  the  soil.  However,  in 
delisting  analyses,  site  specific 
characteristics  (beyond  waste 
constituent  concentration  and  volume) 
are  not  incorporated  into  analyses. 
Default  values  are  given  for  many 
parameters  used  in  risk  analyses 
including  the  organic  content  of  fishable 
waters.  The  Agency  has  no  way  of 
knowring  what  streams  may  be  impacted 
and,  therefore,  has  established  a 
conservative  estimate  of  pertinent 

Comment:  MINTEQA2  has  been 
reported  to  contain  outdated  and 
inaccurate  thermodynamic  estimates 
(e.g.,  for  complexation  of  metals  like 
cadmium  that  are  dependent  on 
disolved  oxygen  content  (DOC  and  pH). 
Hence  the  model  may  not  reasonably 
estimate  speciation  and  mobility.  EPA 
should  confirm  stoichiometry, 
speciatiou  charge,  formula  weight, 
equilibrium  and  enthalpy  estimates 
with  regard  to  metal  and  organic  ligands 
as  risks  frtjm  metal  ion  concentrations 
may  be  overestimated. 

Response:  The  Agency  continues  to 
review  chemical-specific  parameter 
data.  Where  appropriate,  these  data  will 
be  incorporated  into  the  DRAS  analyses. 

Comment:  The  model  may  estimate 
fate  and  transport  concentrations  that 
exceed  water  solubility. 

Response:  If  waste  concentration 
exceeds  soil  saturation,  free  form 
conditions  may  occur  and  the 
assumptions  of  the  EPACMTP  may  be 
compromised.  Therefore,  soil  saturation 
values  have  been  incorporated  into 
DRAS  and  the  program  will  notify  the 


user  if  waste  concentrations  exceed  soil 
saturation  concentrations.  Ambient 
water  concentrations  may  be  influenced 
by  more  than  chemical  solubility  (e.g., 
organic  content). 

Comment:  The  use  of  the  NOAEL  in 
Rfd  calculations  has  been  challenged  by 
the  SAB.  The  dose  response  relationship 
and  the  consistency  in  response  level 
are  not  identified.  Use  of  the  NOAEL  for 
regulatory  limits  is  based  more  on 
experimental  exposure  design  than  on 
biological  relevance. 

Response:  The  EPA  still  uses  the 
NOAEL  in  Rfd.  The  SAB  did  not  review 
the  entire  DRAS.  The  EPA  risk  assessors 
who  peer  reviewed  the  DRAS  did  not 
question  the  use  of  the  NOAEL  in  Rfd. 
Until  such  time  that  the  Agency 
redefines  RfD  methodology,  the 
delisting  program  will  continue  to 
determine  hazards  based  on  RfDs 
recommended  by  EPA's  IRIS  database. 
The  Agency  continues  to  use  RfDs  in 
delisting  determinations  in  a  manner 
consistent  with  EPA  risk  assessment 
methodology.  The  EPA  risk  assessors 
and  EPA  ORD  scientists  who  have  peer 
reviewed  the  DRAS  have  not  questioned 
the  method  in  which  RfDs  are  employed 
in  the  DRAS  analyses. 

Conmient:  Terms  should  be  more 
clearly  defined.  Does  the  term  Cw  for 
waste  contamination  account  for  the 
total  mass  of  contamination  in  the  waste 
or  only  that  portion  that  may  enter  the 
aqueous  phase  and  be  transported  into 
the  unsaturated  zone  and/or  the 
leachable  portion? 

Response:  No  occurrences  of  Cw 
could  be  found  in  the  DTSD  or  in  the 
proposed  exclusion.  The  term  Cwaste  is 
used  twice  in  Chapter  4  of  the  DTSD  to 
refer  both  to  the  total  constituent 
concentration  in  a  solid  matrix  in  a 
landfill  and  to  the  total  constituent 
concentration  in  a  liquid  in  a  siuface 
impoundment. 

Comment:  USEPA  cited  various 
regulatory  and  statutory  sections  such  as 
§§261.11{a)(3)(i}  thru  (xi)  describing 
factors  to  consider  in  listing/ delisting 
waste,  but  there  was  very  little  analysis 
of  those  factors.  This  prompts  the 
conclusion  that  the  USEPA  is  arbitrarily 
proposing  to  grant  the  HES  petition. 

Response:  All  criteria  in  40  CFR 
261.11(a)(3)  were  considered  in 
accordance  with  §  260.22(d).  The  DRAS 
program  was  developed  in 
consideration  of  all  of  the  factors 
presented  in  40  CFR  261.11(a)(3). 
Consitituent  specific  toxicology, 
chemical,  and  physical  data  are  in  the 
database  used  in  the  DRAS  software  as 
•  are  appropriate  models  for  evaluating 
migration  and  exposure.  The  DRAS  is 
not  currently  capable  of  evaluating 
degradation  products  as  described  in  40 


CFR  261.11{a)(3)(iii)  through  (vi)  and 
the  risk  posed  by  degradation  products 
would  typically  be  evaluated 
independently.  The  petitioned  waste, 
however,  did  not  contain  any  chemicals 
which  have  known  degradation 
products  and  therefore  this  additional 
analysis  was  not  necessary.  EPA 
considered  plausible  types  of  improper 
management  in  accordance  with 
§  261.11(a)(3)(vii)  when  it  assumed  that 
contaminants  will  migrate  from  the 
landfill  to  a  receptor  well,  uncontrolled 
erosion  of  exposed  wastes  will  migrate 
into  a  stream,  and  long-term  absence  of 
daily  cover  will  expose  the  waste  to  the 
atmosphere.  Operating  a  facility  in  this 
manner  is  considered  improper 
management  as  it  violates  the  proper 
management  standards  and 
requirements  promulgated  for  licensed 
Subtitle  D  landfills  set  forth  in  40  CFR 
parts  257  and  258. 

Comment:  DRAS  does  not  evaluate 
important  ecological  receptors  which 
may  significantly  impact  the  back 
calculated  maximum  permissible  waste 
concentrations  derived  from  DRAS. 
flesponse.' The  DRAS  model  does 
include  consideration  of  ecological 
impacts.  A  complete  description  of  the 
screening  for  ecological  impact  is  in 
Chapter  4  of  the  DTSD  available  on  the 
internet  at  <http://www.epa.gov/ 
earthlr6/6pd/  rcra — c/pd-o/dtsd.htm.> 
The  maximum  observed  lead  and  zinc 
in  the  petitioned  waste  exceeded  the 
surface  water  screening  values, 
indicating  the  need  to  examine  the 
possible  ecological  impact  more  closely. 
The  DRAS  model  does  not  account  for 
the  fact  that  some  of  the  constituents  in 
the  eroded  waste  will  not  be  dissolved. 
Since  water  quality  criteria  used  for  lead 
and  zinc  are  based  on  dissolved 
concentrations,  the  total  water 
concentration  predicted  by  DRAS  was 
conservative.  Using  conservative  values 
published  by  EPA's  Office  of  Water  to 
convert  total  water  concentrations  to 
dissolved  concentrations  (30%  for  zinc 
and  20  %  for  lead),  the  surface  water 
quality  criteria  were  not  exceeded. 
Comment:  How  does  the  model 
distinguish  metals  that  are  important  for 
some  animals? 

Response:  If  the  commenter  is 
referring  to  metals  as  micronutrients. 
delisting  levels  for  metals  far  exceed  any 
micronutrient  levels. 

Comment:  What  criteria  determine 
whether  the  allowable  leachate 
concentration  is  set  by  the  Safe  Drinking 
Water  Act  (SDWA)  Maximum 
Contaminant  Level  (MCL),  DRAS 
calculation,  treatment  technology  or 
toxicity  characteristic  level? 

Response:  The  allowable  level  is  the 
most  conservative  of  the  DRAS 
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calculations,  a  calculation  based  on  the 
SDWA  MCL  or  the  toxicity 
characteristic  level.  The  exception  to 
this  is  the  level  for  arsenic  which  is 
frequently  calculated  based  on  the 
concentration  allowed  by  the  MCL. 

Comment:  Does  EPA  policy  require 
that  MCL  or  surface  water  criteria  be 
met?  Does  this  policy  apply  at  all 
downgradient  distances  or  just  those 
corresponding  to  the  DAF? 

Response:  Groundwater  must  meet 
MCL  criteria  but  not  surface  water 
criteria.  The  DAF  is  used  to  calculate 
the  concentration  in  the  groundwater  at 
a  well  a  set  distance  downgradient.  This 
distance  was  based  on  the  results  of  a 
survey  which  identified  the  distance  to 
the  closest  drinking  water  wells  located 
near  solid  waste  landfills  throughout  the 
country. 

Comment:  Are  maximum  permissible 
levels  set  below  background? 
Background  levels  for  nickel  are 
approximately  3.3  ppb  freshwater;  2.1 
ppb  groimdwater;  4  to  30  mg/kg  soil. 

Response:  The  Agency  does  not 
usually  consider  backgroimd  levels 
when  establishing  delisting  levels.  The 
maximum  allowable  levels  of  nickel  in 
the  waste  and  in  the  TCLP  leachate  are 
not  less  than  the  values  mentioned  in 
the  comment. 

Comment:  The  pH  of  landfill  leachate 
is  generally  higher  than  the  pH  of  the 
extraction  fluid  used  in  the  TCLP  which 
affects  the  leachability  of  the  metals. 

Response:  The  leachability  of  this 
waste  was  measured  using  three 
difiierent  extraction  fluids  with  pH 
values  of  2.88, 6.5,  and  12.0  to  evaluate 
whether  the  waste  leachability  will  be 
affected  by  the  pH  of  various 
environments. 

Comment:  The  duration  of  leaching 
18  minutes  or  18  hours  may  over  or 
underestimate  the  leachability  of  some 
constituents.  TCLP  does  not  accoimt  for 
variations  in  time  to  equilibrium  for 
different  species.  The  TCLP  imder 
predicts  the  maximtun  concentation  of 
some  anions  and  does  not  accoimt  for  a 
variety  of  processes  that  can  affect 
leachate  quality,  quantity  and  migration. 

'Response:  It  is  impossible  to 
determine  the  optimum  time  or  other 
factors  necessary  to  maximize  the 
leaching  of  each  constituent  in  every 
matrix  in  any  environmental  condition. 
A  considerable  amoimt  of  time  and 
effort  went  into  the  development  of  the 
TCLP  and  the  Agency  believes  that  it  is 
a  reasonable  laboratory  test  and  that  the 
TCLP  results  generally  correlate  well 
with  environmental  measiuements. 

Comment:  Does  the  TCLP  account  for 
DOC?  DOC  in  the  leachate  affects  the 
mobility  of  metals  in  the  aquifer. 


Response:  The  TCLP  does  not  account 
for  DOC.  However,  in  performing  the 
TCLP  procediu^  using  alternative 
extraction  fluids.  Heritage  took  steps  to 
remove  dissolved  oxygen  from  the 
neutral  and  basic  extraction  fluids.  See 
proposed  rule,  65  FR  75900,  December 
5,  2000. 

Comment:  It  may  be  appropriate  for 
the  Agency  to  consider  data  from  the 
SPLP. 

Response:  The  Agency  would 
consider  any  additional  data  that  the 
petitioner  chooses  to  submit.  At  this 
time  the  Agency  requires  leach  testing 
for  stabilized  waste  using  the  TCLP 
procedure  at  three  different  pHs.  The 
Agency  also  evaluates  data  from  the 
multiple  extraction  procedure.  Diuing 
the  development  of  the  sampling  and 
analysis  plan  for  a  delisting  petition,  the 
Agency  and  petitioner  discuss  which 
analytical  methods  are  appropriate  for 
characterizing  the  waste. 

Comment:  For  chemicals  not 
previously  modeled  with  the 
EPACMTP,  what  is  the  effect  of 
assuming  a  DAF  of  18? 

Response:  The  Dilution  Attenuation 
Factor  (DAF)  of  18  is  a  conservative 
value  determined  by  the  EPACMTP  fate 
and  transport  model  for  the  landfill 
waste  management  scenario.  The  DAF 
of  18  represents  the  class  of  organic 
chemicals  with  non-degrading,  non- 
sorbing,  characteristics.  When  creating  a 
chemical  to  add  to  the  DRAS  chemical 
library  for  use  in  DRAS  analyses,  we 
recommend  using  a  conservative  value. 

Comment:  What  is  the  effect  of  using 
one  half  detection  level  or  zero  for  non 
detects? 

Response:  The  use  of  one  half  the 
detection  level  is  a  compromise  between 
the  use  of  zero  and  the  use  of  the 
detection  limit.  Using  one  half  of  the 
detection  level  protects  against 
inappropriately  high  detection  levels. 

Comment:  The  model  does  not 
account  for  the  luiceriainty  or 
sensitivity  estimate.  Without  a 
sensitivity  analysis  it  is  impossible  to 
determine  if  a  single  pathway  or  a  small 
number  of  pathways  dominate  the  risk 
estimate.  If  data  for  most  sensitive 
parameter  is  uncertain  or  limited, 
confidence  in  the  result  will  be  poor. 

Response:  The  DRAS  provides  the 
forward-calculated  risk  level  and  back- 
calculated  allowable  waste 
concentration  for  each  exposure 
pathway.  The  user  is  thereby  able  to 
determine  which  pathway  or  pathways 
dominate  the  estimate  of  risk  for  each 
chemical.  These  analyses  are  currently 
provided  on  the  Chemical-Specific 
Results  screen. 

Comment:  The  model  determines  that 
ground  concentrations  and  a  theoretical 


drinking  water  well  that  is  90th 
percentile  of  all  predicted 
concentrations  from  Monte  Carlo 
analysis.  What  is  the  sensitivity  of  using 
the  50th  percentile  on  release  and  risk 
estimates? 

Response:  The  DRAS  assessment 
always  defaults  to  high-end  values  from 
the  90th  percentile.  The  model  was  not 
run  using  the  50th  percentile,  so  it  is  not 
possible  to  determine  the  sensitivity  at 
the  50th  percentile. 

Comment:  Does  a  hazard  index  (HI)  of 
greater  than  one  mean  that  the  waste 
cannot  be  delisted,  or  does  it  indicate 
that  the  model  is  overly  conservative? 

Response:  An  HI  of  one  does  not 
mean  that  the  waste  cannot  be  delisted, 
but  a  more  thorough  evaluation  of  the 
waste  will  be  necessary.  In  cases  where 
the  HI  of  the  waste  exceeds  one,  the 
Agency  will  evaluate  the  target  organ  for 
the  critical  effect  of  those  chemicals 
contributing  to  the  total  HI.  In  some 
cases,  the  hazards  associated  with 
various  chemicals  in  the  waste  result 
from  effects  to  the  same  target  organ, 
and  are  indeed  additive.  In  other  cases, 
the  hazards  of  different  chemicals 
impact  different  target  organs,  and  are 
not  additive,  in  which  case  the  HI  is 
lowered  accordingly.  The  DRAS 
automatically  assumes  the  conservative 
approach,  siunming  all  hazards  to 
calculate  the  HI. 

Comment:  EPA  has  rationalized  the 
exceedance  of  its  own  delisting  program 
target  risk  level  of  1  x  10  "  *  by  reference 
to  the  cancer  risk  range  of  1  x  10  "•*  to 
1  X 10  ~  ^  acceptable  in  other  programs. 
Although  this  risk  range  may  be 
appropriate  in  the  context  of  corrective 
action,  it  may  not  be  warranted  in  the 
delisting  program  where  the  waste  is  yet 
to  be  generated  and  placed  into  the 
environment. 

Response:  This  risk  is  within  the 
target  risk  range  in  the  delisting  program 
of  1  X  lO""*  to  1  X  10"*.  The  commentor 
is  referred  to  chapter  4  of  the  DRAS 
DTSD  which  states  that  the  target  risk 
range  is  1  x  10"'»  to  1  x  10*. 
Attachment  A  of  the  RCRA  Delisting 
Program  Guidance  Manual  for  the . 
Petitioner  also  states  that  the  target  risk 
range  is  1  x  lO"'*  to  1  x  10~*. 

Comment:  Definition  of  the  criteria 
used  to  determine  de  minimis  risk 
levels  and  risk  estimates  should  be 
provided.  De  minimis  risk  is  usually 
considered  to  be  a  risk  of  less  than  10  ~* 
or  1  in  a  million. 

Response:  The  term  de  minimis  risk  is 
used  to  refer  to  a  risk  that  is  sufficiently 
low  that  it  need  not  be  considered.  The 
commentor  is  correct  that  a  de  minimis 
risk  is  usually  considered  by  regulatory 
agencies  to  be  a  risk  at  or  below  10  ~* 
over  a  70  year  life  time. 
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Comment:  Long  term  variation,  waste 
characterization  procedures  used  by 
Heritage,  and  specific  information  used 
in  the  fate  &  transport  model  are 
lacking. 

Response:  Temporal  variability  and 
waste  characterization  procedures  used 
by  Heritage  were  evaluated.  The  fate 
and  transport  data  used  by  the  delisting 
risk  assessment  model  is  based  on 
national  averages  for  a  reasonable  worst 
case  scenario,  not  on  site  specific 
information. 

Comment:  It  may  be  more  appropriate 
to  set  standards  using  statistical 
procedures  from  empirical  data  from 
TCLP  analyses  rather  than  generic  risk 
assessment  and  fate  and  transport. 
Response:  Empirical  data  is  not  a 
reliable  predictor  of  future  risk.  We 
believe  that  the  DRAS  model  is  a  more 
appropriate  tool  than  empirical  data  for 
determining  acceptable  levels  based  on 
risk. 

Comment:  Is  30.000  cubic  yards  the 
untreated  or  the  treated  K061?  Will  any 
amoimt  over  30,000  cubic  yards  be 
regulated  as  K061?  What  information 
was  provided  to  determine  annual 
volume? 

Response:  The  proposed  delisting  is 
for  30,000  cubic  yards  of  treated  waste. 
Any  treated  K061  in  excess  of  30,000 
yds  is  not  delisted.  The  Agency  accepts 
the  facility's  assessment  and 
certification  of  data  submitted. 
Comment:  What  is  a  mixing  device? 
Response:  A  mixing  device  is  a  unit 
in  which  mixing  occurs. 

Comment:  Much  of  the  relevant 
information  was  confidential  business 
information,  such  as  what  treatment 
reagents  were  used  or  specifications  of 
a  mixing  device. 

Response:  Heritage  has  claimed 
information  which  it  submitted  on 
equipment,  reagents,  and  process  as 
confidential.  Heritage  believes  that  such 
information  in  the  public  domain  could 
be  injurious. 

Comment:  No  details  were  given  on 
and  what  dust  characteristics  were 
evaluated. 

Response:  Information  on  dust 
characteristics  of  the  treated  dust  is 
provided  in  section  3.0  of  the  petition. 

Comment:  Are  the  larger  particles  that 
are  removed  in  the  dropout  chamber 
ever  reintroduced  into  the  EAFD  for 
treatment?  Would  these  larger  particles 
meet  the  definition  of  K061?  Are  the 
silos  in  which  EAFD  is  aecumulated 
considered  accmnulation  tanks  since 
the  exclusion  is  only  for  EAFD  that  has 
■    been  treated. 

Response:  The  material  in  the  dropout 
box  is  not  K061  and  is  not  reintroduced 
into  the  EAFD  for  treatment.  The  silos 
are  part  of  the  production  imit  and  not 


RCRA  regulated  tanks.  Baghouse  silos 
that  are  directly  cormected  via  piping  to 
the  baghouse  are  an  integral  part  of  the 
EAFD  emission  control  system. 
Furthermore,  the  waste  is  accumulated 
in  the  silos  for  less  than  90  days,  and 
the  silos  are  part  of  the  treatment 
equipment.  The  point  of  generation  does 
not  occur  until  the  treatment  is 
complete  and  the  waste  exits  the  unit. 
Therefore,  the  silos  are  not 
accumulation  tanks  and  are  not  subject 
to  RCRA. 

Comment:  US  EPA  should  re-evaluate 
the  waste  treatment  process  and  QA 
criteria  to  assure  variations  in  the 
treated  EAFD  are  minimized. 

Response:  If  future  verification 
samples  indicate  excessive  variations, 
the  waste  will  be  re-evaluated. 

Comment:  There  are  no  details  on  the 
fingerprinting  procedures  or  the  quality 
control  measures  used  to  assiue  proper 
and  consistent  treatment  of  the  waste. 

Response:  The  sampling  strategy 
addressed  the  waste  exiting  the  unit. 
Fingerprinting  would  not  be  appropriate 
since  the  waste  does  not  undergo  further 
treatment  after  it  exits.  The  quality 
control  measures  are  set  forth  in  the 
sampling  and  analysis  plan.  The 
required  verification  sampling  is 
intended  to  assure  that  the  treated  waste 
remains  within  acceptable  limits. 
Verification  samples  which  exceed  the 
delisting  levels  set  forth  in  this  rule  may 
invalidate  this  delisting. 

Comment:  The  composite  sampling 
procedure  in  the  initial  month  may  not 
be  sufficient  to  describe  the  variation  of 
metals  from  different  mixes  of  scrap 
steel.  No  comparison  of  the  variabilit)' 
of  the  metals  is  given.  EPA  should  adopt 
statistical  sampling  and  analytical 
procediues  from  process  and  quality 
control  engineering  methodology.  The 
limited  amount  of  sampling  does  not 
provide  for  waste  variability. 

Response:  A  statistical  approach 
based  on  extensive  data  would  be 
welcomed  in  future  petitions.  Since  the 
KQ61  dust  is  generated  at  a  single 
facility,  the  Agency  believes  that  the 
samples  taken  represent  a  reasonable 
range  of  both  spacial  and  temporal 
varibility.  Some  confidential  data  was 
submitted  demonstrating  waste 
variability  at  this  site. 

Comment:  The  presence  of  VOCs, 
SVOCs  and  PCBs  is  considered  unlikely 
However,  one  sample  is  insufficient  to 
determine  the  presence  or  absence  of 
these  compoimds.  Verification  should 
require  that  a  limited  number  of 
samples  be  analyzed  for  these 
constituents. 

Response:  Based  on  an  understanding 
of  the  process,  the  Agency  believes  that 
these  constituents  are  not  likely  to  be 


present  in  the  waste.  Generator 
knowledge  also  supports  the  absence  of 
these  constituents  in  the  waste.  In  this 
case,  a  single  sample  is  considered 
sufficient  to  verify  the  absence  of  these 
compounds. 

Comment:  The  comment er 
recommends  that  split  samples  should 
be  taken  by  EPA. 

Response:  EPA  does  not  sample 
wastes  in  support  of  delisting  petitions. 
The  signed  certification  is  accepted  as 
proof  that  all  analyses  were  done 
properly  and  the  results  are  reported 
correctly. 

Comment:  Listed  waste  needs  to  meet 
technology  based  LDRs  prior  to 
disposal.  The  delisting  level  for  lead  has 
been  set  at  2.4  mg/L  TCLP  which  is 
above  the  LDR  standard  of  .75  mg/L 
TCLP.  Why  weren't  LDRs  considered  in 
setting  the  delisting  standard? 

Response:  The  proposed  exclusion  for 
this  waste  would  be  effective  at  the 
point  of  generation.  Since  LDRs  attach 
at  the  point  of  generation  this  waste 
would  not  be  considered  hazardous  and 
therefore  is  not  subject  to  LDRs. 

Comment:  There  are  no  criteria  listed 
for  what  constitutes  a  significant  change 
to  the  treatment  process  or  a  change  in 
the  chemicals  used. 

Response:  A  change  either  to  the 
treatment  process  or  in  the  chemicals 
used  is  significant  if  it  results  in  a 
change  in  the  composition  of  the  waste. 

Comment:  In  most  cases  where 
samples  are  required  to  support 
decision-making  under  RCRA.  grab 
samples  are  required.  Samples  taken  in 
support  of  this  petition  were  composite 
samples.  EPA  should  explain  why 
results  based  on  composite  sampling 
were  allowed  and  accepted  and  why 
these  samples  do  not  render  the 
decision  to  grant  the  HES  petition 
inappropriate  due  to  inconsistent 
information. 

■Response:  In  the  delisting  program, 
composite  samples  are  preferred,  except 
in  the  case  of  volatile  constituents. 
Multiple  composite  samples  provide  a 
better  profile  of  the  waste. 

Comment:  There  should  be 
recognition  that  a  single  grab  sample 
taken  by  a  regulating  authority  would  be 
sufficient  for  a  determination  of 
legitimacy  of  the  exclusion.  The 
proposed  delisting  seems  to  indicate 
that  only  the  monthly  sampling  done  by 
Heritage  could  cause  the  exclusion  to  be 
suspended. 

Response:  The  Agency  always  has  the 
right  to  take  samples  to  verify 
compliance.  Such  samples  taken  by  the 
Agency  could  provide  a  basis  for 
revoking  a  delisting. 

Comment:  A  more  rigorous  initial 
sample  was  used  to  characterize  the 
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variability  for  EAFD  at  USX  Steel 
Corporation  in  Gary  Indiana.  Is  it 
appropriate  to  have  two  different 
standards  for  USX  and  Heritage? 

Response:  All  delisting  decisions, 
including  the  initial  sampling  for 
delisting  proposals  are  site  specific. 
There  will  be  variations. 

Comment:  In  the  ANPRM.  65  FR 
37932,  June  19.  2000,  EPA  has 
reservations  about  the  effectiveiiess  of 
using  stabilization  to  immobilize  metal 
wastes.  Stabilization  has  not  been 
scientifically  proven  to  be  reliable  over 
the  long  term  for  disposal  of  such 
wastes.  Allowing  this  waste  to  be  placed 
in  general  piupose  landfills  which  have 
fewer  engineered  features  to  prevent 
leaching  and  migration  of  heavy  metals 
into  groundwater  ignores  sound  science. 
EPA  needs  to  explain  why  disposing  of 
a  hazardous  waste  in  this  less  protective 
manner  should  be  allowed,  absent  any 
evidence  confirming  that  it  will  work. 

Response:  At  this  time,  stabilization  is 
considered  to  be  the  best  available 
treatment  for  metal  bearing  wastes.  We 
have  no  evidence  that  constituents  of 
concern  have  ever  leached  from  this 
stabilized  waste.  To  assure  that  the 
waste  continues  to  meet  the  levels 
established  here,  we  are  requiring 
periodic  testing  of  the  waste  and 
placement  of  the  waste  in  a  solid  waste 
landfill  which  has  ground  water 
monitoring. 

Comment:  A  similar  process  used  in 
Ohio  has  caused  concern  because  of 
possible  leaching  of  substances  which 
were  supposedly  stabilized.  EPA  cited 
Envirosafe  Services  in  Ohio  as  having 
high  leachate  levels  of  various  metals. 

Response:  Envirosafe  Services  in  Ohio 
was  not  cited  by  US  EPA  for  high  levels 
of  metals  in  the  leachate.  The  facility 
was  cited  by  Ohio  EPA  for  excessive 
volume  of  leachate,  although  this 
citation  may  be  attributed  to  be  an  error 
in  measurement.  Although  the 
commentor  did  not  define  what 
constitutes  high  levels  of  metals  in  the 
.  leachate,  the  leachate  must  be  treated  as 
necessary  to  meet  regulated  standards 
before  disposal.  In  addition,  the 
concentrations  of  metals  in  the 
groundwater  are  monitored  and 
regulated.  While  EPA  may  consider  the 
experiences  at  other  locations, 
petitioned  wastes  are  evaluated  on  a  site 
specific  basis.  The  petitioned  waste 
meets  the  criteria  for  delisting  when  the 
levels  set  forth  in  the  notice  are  met. 

Q)mment:  EPA  has  concluded  that 
over  the  long  term,  the  actual  leachate 
concentrations  suggest  that  significant 
groundwater  contamination  may  result 
after  the  eventual  failure  of  liner  and 
other  contaminant  controls. 


Response:  The  DRAS  model 
calculates  risk  assuming  a  worst  case 
scenario  of  no  liner  at  all.  Under  this 
scenario,  the  waste  can  be  delisted. 

Comment:  An  independent 
engineering  expert  has  warned  that  the 
massive  weight  of  stabilized  K061  on 
the  liner  could  produce  hundreds  of 
high  pressure  points  which  will  burst 
and  result  in  leakage  of  the  liner  and 
seepage  of  groundwater  into  and 
through  the  cell.  The  problem  of 
groundwater  leaching  out  the  heavy 
metals  in  a  Class  C  landfill  cannot  be 
ignored,  but  EPA  did  not  analyze  it. 

Response:  Currently  a  liner  is  the  best 
available  technology  for  landfills, 
regardless  of  whether  it  is  a  hazardous 
waste  landfill  (Subtitle  C)  or  a  solid 
waste  landfill  (Subtitle  D).  However,  the 
model  used  to  assess  the  risk  of  a 
delisted  waste  assumes  that  no  liner  is 
present. 

Comment:  It  is  scientifically 
established  that  lead  can  actively  affect 
hydration  of  the  concrete  ingredients  of 
the  stabilization  process.  Lead  tends  to 
locate  near  the  surface  of  cement-like 
materials  and  is  easily  leached  into 
water.  This  is  a  concern  in  a  less-secure 
Class  C  landfill  which  is  not  built  to 
withstand  the  immense  weight  of    - 
stabilized  K061. 

Response:  There  is  no  evidence  that 
lead  has  leached  from  this  waste  iathe 
past  and  therefore  we  cannot  assume 
that  it  will  do  so  in  the  futiire.  Since  the 
model  assumes  no  liner,  the  weight  of 
the  stabilized  K061  and  its  possible 
effect  on  a  liner  is  not  relevant.  It  is 
assumed  that  the  commentor  is 
concerned  about  disposal  in  a  Subtitle 
D  landfill,  since  a  Subtitle  C  landfill 
which  the  commentor  referred  to  is 
moie  secure,  not  less  secure  as  stated  in 
the  conmient. 

Comment:  Arsenic  and  cadmiimi  have 
been  most  fi-equently  foimd  in 
hazardous  concentrations  on  both  a  total 
and  dissolved  constituent  basis. 

Response:  Only  very  low 
concentrations  of  these  constituents   • 
leach  from  the  petitioned  waste  in  a 
TCLP  analysis.  EPA  believes  that  at 
these  low  concentrations,  these 
constituents  do  not  pose  a  risk. 

Comment:  EPA  has  expressed  concern 
over  migration  of  metals  from  stabilized 
waste  to  groundwater,  yet  EPA  proposed 
to  grant  the  Heritage  petition  without 
reviewing  any  groundwater  monitoring 
information.  In  fact.  Heritage  submitted 
no  groundwater  monitoring  information. 

Response:  HES  has  submitted 
groundwater  monitoring  data  for  their 
Subtitle  C  landfill  where  the  waste  is 
ciurently  being  disposed.  The  data  does 
not  indicate  the  presence  of  any 
constituent  above  health  based  leveb. 


V.  Regulatory  Impact 

Under  Executive  Order  12866.  EPA 
must  conduct  an  "assessment  of  the 
potential  costs  and  benefits"  for  all 
"significant"  regulatory  actions. 

The  proposal  to  grant  an  exclusion  is 
not  significant,  since  its  effect,  if 
promulgated,  would  be  to  reduce  the 
overall  costs  and  economic  impact  of 
EPA's  hazardous  waste  management 
regulations.  This  reduction  would  be 
achieved  by  excluding  waste  generated 
at  a  specific  facility  fi-om  EPA's  lists  of 
hazardous  wastes,  thus  enabling  a 
facility  to  manage  its  waste  as 
nonhazardous. 

Because  there  is  no  a   ,-itional  impact 
from  today's  final  rule,  this  proposal 
would  not  be  a  significant  regulation, 
and  no  cost/benefit  assessment  is 
required.  The  Office  of  Management  and 
Budget  (OMB)  has  also  exempted  this 
rule  from  the  requirement  for  OMB 
review  under  section  (6)  of  Executive 
Order  12866. 

VI.  Congressional  Review  Act 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.)  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  is  not  required 
to  submit  a  rule  report  regarding  today's 
action  under  section  801  because  this  is 
a  rule  of  particular  applicability.  Section 
804  exempts  from  section  801  die 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procediure, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non 
agency  parties  (5  U.S.C.  804(3)).  This 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2).  This  rule  will  become 
effective  on  the  date  of  publication  in 
the  Federal  Register. 

Vn.  ExecutiTe  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  tipon  a  state,  local,  or  tribal 
government,  unless  the  federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  those  governments.  If 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  nature  of 
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their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  Order  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  unfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  state,  local  or  tribal  govenunents. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 


section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

List  of  Subjects  in  40  CFR  Part  261 

Envirormiental  protection,  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(0  RCRA,  42  U.S.C. 
6921(0. 

Dated:  December  12,  2001. 
Gerald  Phillips, 

Acting  Director.  Waste,  Pesticides  and  Toxics 
Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  amended 
as  follows: 


PART  261-4DENTIHCAT10N  AND 
USTING  OF  HAZARDOUS  WASTE 

1  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922.  and  6938. 

2.  In  Table  2  of  appendix  IX  of  part 
261  add  the  following  waste  stream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  IX  to  Part  261— Wastes 
Excluded  Under  §§260.20  and  260.22. 


TABLE  2.— Wastes  Excluded  From  Specific  Sources 


Facility 


Address 


Waste  description 


Heritage  Environ- 
mental Services, 
LLC,  at  the 
Nucor  Steel  facil- 
ity. 


Crawfordsville,  In- 
diana. 


Electric  arc  furnace  dust  (EAFD)  ttiat  tias  t>een  generated  by  Nucor  Steel  at  its  Crawfordsville,  Indi- 
ana facility  and  treated  on  site  by  Heritage  Environnriental  Services,  LLC  (Heritage)  at  a  maximum 
annual  rate  of  30,000  cubic  yards  per  year  and  disposed  of  in  a  Subtitle  D  landfill  whicti  has 
groundwater  monitoring,  after  January  15,  2002. 

n)  Delisting  Levels:  .,...,,  w /o» 

(A)  The  constituent  concentrations  measured  in  either  of  the  extracts  specified  in  Paragraph  (2)  may 
not  exceed  the  following  levels  (mg/L):  Antimony— 0.206;  Arsenic-0.0936;  Banum— 55.7:  Beryl- 
lium—0.416;  Cadmium— 0.15;  Chromium  (total)— 1 .55;  Lead— 5.0;  IWlercury— 0.149;  Nickel— 28  30; 
Selenium— 0.58;  Silver— 3.84;  Thallium— 0.088;  Vanadium— 21.1;  Zinc— 280.0. 

(B)  Total  mercury  may  not  exceed  1  mg/kg.  "  .        .  «. 

(2)  Verification  Testing:  On  a  monthly  basis.  Heritage  or  Nucor  must  analyze  two  samples  of  the 
waste  using  the  TCLP  method,  the  TCLP  procedure  with  an  extraction  fluid  of  pH  12  ±  0.05  stand- 
ard units  and  SW-846  Method  7470  for  mercury.  The  constituent  concentratkjns  measured  must 
be  less  than  the  delisting  levels  established  in  Paragraph  (1). 

(3)  Ctianges  in  Operating  Conditions:  If  Nucor  significantly  changes  the  manufactunng  process  or 
chemicals  used  in  the  manufacturing  process  or  Heritage  significantly  changes  the  treatment  proc- 
ess or  the  chemicals  used  in  the  treatment  process.  Heritage  or  Nucor  must  notify  the  EPA  of  the 
changes  in  writing.  Heritage  and  Nucor  must  handle  wastes  generated  after  the  process  change 
as  hazardous  until  Heritage  or  Nucor  has  demonstrated  that  the  wastes  continue  to  meet  the 
delisting  levels  set  forth  in  Paragraph  (1)  and  that  no  new  hazardous  constituents  listed  in  Appen- 
dix VIII  of  Part  261  have  been  introduced  and  Heritage  and  Nucor  have  received  written  approval 
from  EPA.  ^^        .,.    ..      .    . 

(4)  Data  Submittals:  Heritage  must  submit  the  data  obtained  through  monthly  verification  testing  or 
as  required  by  other  conditions  of  this  rule  to  U.S.  EPA  Region  5,  Waste  Management  Branch 
(DW-8J).  77  W.  Jackson  Blvd.,  Chicago,  IL  60604  by  Febmary  1  of  each  calendar  year  for  the 
prior  calendar  year.  Heritage  or  Nucor  must  compile,  summarize,  and  maintain  on  site  for  a  min- 
imum of  five  years  records  of  operating  conditions  and  analytkal  data.  Heritage  or  Nucor  must 
make  these  records  available  for  inspection.  All  data  must  be  accompanied  by  a  signed  copy  of 
the  certification  statement  in  40  CFR  260.22(i)(1 2). 

(5)  Reopener  Language— {A)  If,  anytime  after  disposal  of  the  delisted  waste.  Heritage  or  Nucor  pos- 
sesses or  is  othenwise  made  aware  of  any  data  (including  but  not  limited  to  leachate  data  or 
groundwater  monitoring  data)  relevant  to  the  delisted  waste  indicating  that  any  constituent  identi- 
fied in  Paragraph  (1)  is  at  a  level  in  the  leachate  higher  than  the  delisting  level  established  in 
Paragraph  (1)  or  is  at  a  level  in  the  groundwater  higher  than  the  maximum  allowable  point  of  ex- 
posure concentration  predicted  by  the  CMTP  model,  then  Heritage  or  Nucor  must  report  such 
data,  in  writing,  to  the  Regkxial  Administrator  within  10  days  of  first  possessing  or  being  made 

aware  of  that  data.  .,. . 

(B)  Based  on  the  infonnation  described  in  paragraph  (5)(A)  and  any  other  infomiation  received  from 
any  source  the  Regional  Administrator  will  make  a  preliminary  detennination  as  to  whether  the  re- 
ported information  requires  Agency  action  to  protect  human  health  or  the  environment.  Further  ac- 
tion may  include  suspending,  or  revoking  the  exclusion,  or  other  appropriate  response  necessary 
to  protect  human  health  and  the  environment. 

(C)  If  the  Regranal  Administrator  detemiines  that  the  reported  infonnation  does  require  Agency  ac- 
tion the  Regional  Administrator  will  notify  Heritage  and  Nucor  in  writing  of  the  actions  the  Regional 
Adrninistrator  believes  are  necessary  to  protect  human  health  and  the  environment.  The  notice 
shall  include  a  statement  of  the  proposed  actwn  and  a  statement  providing  Hentage  and  Nucor 
with  an  opportunity  to  present  infomiation  as  to  why  the  proposed  Agency  action  is  not  necessary 
or  to  suggest  an  altemative  action.  Heritage  and  Nucor  shall  have  30  days  from  the  date  of  the 
Regtonal  Administrator's  notk»  to  present  the  information. 
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Table  2.— Wastes  Excluded  From  Specific  Sources— Continued 


FacHrty 


Address 


Waste  description 


(D)  If  after  30  days  Heritage  or  Nucor  presents  no  hirther  information,  the  Regional  Administrator  will 
issue  a  final  written  determination  describing  the  Agency  actions  that  are  necessary  to  protect 
human  health  or  the  environment.  Any  required  action  described  in  the  Regiorial  Administrator's 
determination  shall  become  effective  immediately,  unless  the  Regional  Administrator  provides  oth- 
envise. 


[FR  Doc.  02-953  Filed  1-14-02;  8:45  ami 
aaiMO  COOE  aS60-«M>  I 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart261 
[SW-FBL-7124-91 

Hazardous  Waste  Management 
System;  Menttfication  and  Listing  of 
Hazardous  Waste  Final  Exclusion 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


SUMMARY:  The  EPA  (also,  "the  Agency" 
or  "we"  in  this  preamble]  is  granting  a 
petition  submitted  by  USG  Corporation 
(USG),  Chicago,  Illinois,  to  exclude  (or 
"delist"),  on  a  one-time  basis,  certain 
solid  wastes  that  are  interred  at  an  on- 
site  landfill  at  its  American  Metals 
Corporation  (AMC)  facility  in  Westlake, 
Ohio  from  the  lists  of  hazardous  wastes. 
This  landfill  was  used  exclusively  by 
Donn  Corporation,  the  original  site 
owner,  for  disposal  of  its  wastewater 
treatment  plant  (WWTP)  sludge  fitim 
1968  to  1978. 

After  careful  analysis,  the  EPA  has 
concluded  that  the  petitioned  waste  is 
not  a  hazardous  waste  when  disposed  of 
in  a  Subtitle  D  landfill.  Today's  action 
conditionally  excludes  the  petitioned 
waste  bom.  the  requirements  of  the 
hazardous  waste  regulations  imder  the 
Resource  Conservation  and  Recovery 
Act  (RCRA)  only  if  the  waste  is  disposed 
of  in  a  Subtitle  D  landfill  which  is 
permitted,  licensed,  or  registered  by  a 
State  to  manage  industrial  solid  waste. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
January  15.  2002. 
ADDRESSES:  The  RCRA  regulatory 
docket  for  this  final  rule  is  located  at  the 
U.S.  EPA  Region  5,  77  W.  Jackson  Blvd., 
Chicago,  IL  60604,  and  is  available  for 
viewing  from  8:00  a.m.  to  4:00  p.m., 
Monday  through  Friday,  excluding 
Federal  holidays.  Call  Todd  Ramaly  at 
(312)  353-9317  for  appointments.  The 
public  may  copy  material  &x>m  the 
regulatory  docket  at  $0.15  per  page. 


FOR  FURTHER  INFORMATION  COffFACT:  For 

technical  information  concerning  this 
dociunent,  contact  Todd  Ramaly  at  the 
address  above  or  at  (312)  353-9317. 

SUPPLEMENTARY  INFORMATION:  The 
information  in  this  section  is  organized 
as  follows: 

I.  Background 

A.  What  Is  a  Delisting  Petition? 

B.  What  Regulations  Allow  a  Waste  to  Be 
Delisted? 

II.  USG's  Delisting  Petition 

A.  What  Waste  Did  USG  Petition  EPA  to 
Delist? 

B.  What  Information  Must  the  Petitioner 
Supply? 

C.  What  Information  Did  USG  Submit  to 
Support  This  Petition? 

III.  EPA's  Evaluation  and  Final  Rule 

A.  What  Decision  Is  EPA  Finalizing  and 
Why? 

B.  What  Are  the  Terms  of  This  Exclusion? 

C.  When  Is  the  Delisting  Effective? 

D.  How  Does  This  Action  Affect  the  States? 
rV.  Response  to  Public  Comments  Received 

on  the  Proposed  Exclusion 

V.  Regulatory  Impact 

VI.  Congressional  Review  Act 

VII.  Executive  Order  12875 

L  Background 

A.  What  Is  a  Delisting  Petition? 

A  delisting  petition  is  a  request  from 
a  petitioner  to  exclude  waste  from  the 
list  of  hazardous  wastes  imder  RCRA 
regulations,  hi  a  delisting  petition,  the 
petitioner  must  show  that  waste 
generated  at  a  particular  facility  does 
not  meet  any  of  the  criteria  for  which 
EPA  listed  the  waste  as  set  forth  in  40 
CFR  261.11  and  the  background 
document  for  the  waste.  In  addition,  a 
petitioner  must  demonstrate  that  the 
waste  does  not  exhibit  any  of  the 
hazardous  waste  characteristics  (that  is, 
ignitability,  reactivity,  corrosivity,  and 
toxicity)  and  must  present  sufficient 
information  for  EPA  to  decide  whether 
factors  other  than  those  for  which  the 
waste  was  listed  warrant  retaining  it  as 
a  hazardous  waste. 

Petitioners  remain  obligated  under 
RCRA  to  confirm  that  their  waste 
remains  nonhazardous  based  on  the 
hazardous  waste  characteristics  even  if 
EPA  has  "delisted"  the  wastes. 


B.  What  Regulations  Allow  a  Waste  To 
Be  Delisted? 

Under  40  CFR  260.20  and  260.22, 
facilities  may  petition  the  EPA  to 
remove  their  wastes  from  hazardous 
waste  control  by  excluding  it  frtim  the 
lists  of  hazardous  wastes  contained  in 
§§261.31  and  261.32.  Specifically, 
§  260.20  allows  any  person  to  petition 
the  Administrator  to  modify  or  revoke 
any  provision  of  parts  260  through  266, 
268,  and  273  of  Title  40  of  the  Code  of 
Federal  Regulations.  Section  260.22 
provides  any  person  with  the 
opportunity  to  petition  the 
Administrator  to  exclude  a  waste  at  a 
particular  generating  facility  from  the 
hazardous  waste  lists. 

n.  USG's  Delisting  Petition 

A.  What  Waste  Did  USG  Petition  EPA 
To  Delist? 

On  May  22,1997,  USG  petitioned  EPA 
to  exclude  12,400  cubic  yards  of 
previously  disposed  WWTP  sludge  from 
the  list  of  hazardous  wastes  contained 
in  40  CFR  261.31.  The  WWTP  sludge  is 
a  mixture  of  EPA  Hazardous  Waste 
Number  F019  wastewater  treatment 
sludge  from  the  conversion  coating  of 
aluminum  and  other  nonhazardous 
wastes. 

B.  What  Information  Must  the  Petitioner 
Supply? 

A  petitioner  must  provide  sufficient 
information  to  allow  the  EPA  to 
determine  that  the  waste  does  not  meet 
any  of  the  criteria  for  which  it  was  listed 
as  a  hazardous  waste.  In  addition,  where 
there  is  a  reasonable  basis  to  believe  that 
factors  other  than  those  for  which  the 
waste  was  listed  (including  additional 
constituents)  could  cause  the  waste  to 
be  hazardous,  the  Administrator  must 
determine  that  such  factors  do  not 
warrant  retaining  the  waste  as 
hazardous. 

C.  What  Information  Did  USG  Submit 
To  Support  This  Petition? 

To  support  its  petition,  USG 
submitted  (1)  descriptions  and 
schematic  diagrams  of  its  manufacturing 
and  wastewater  treatment  processes, 
including  historical  information  on  past 
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waste  generation  and  management 
practices;  (2)  detailed  chemical  and 
physical  analysis  of  the  landfiUed 
sludge;  and  (3)  environmental 
monitoring  data  from  recent  studies  of 
the  facility,  including  groimdwater  data 
from  wells  located  in  and  aroimd  the 
on-site  landfill. 

m.  EPA's  Evaluation  and  Final  Rule 

A.  What  Decision  Is  EPA  Finalizing  and 
Why? 

Today  the  EPA  is  finalizing  an 
exclusion  to  USG  for  12,400  cubic  yards 
of  WWTP  sludge  interred  at  the  AMC 
facility  in  Westlake,  Ohio. 

USG  petitioned  EPA  to  exclude,  or 
delist,  the  WWTP  sludge  because  USG 
believes  that  the  petitioned  waste  does 
not  meet  the  RCRA  criteria  for  which  it 
was  listed  it  and  that  there  are  no 
additional  constituents  or  factors  which 
could  cause  the  waste  to  be  hazardous. 
Review  of  this  petition  included 
consideration  of  the  original  listing 
criteria,  as  well  as  the  additional  factors 
required  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
See  section  222  of  HSWA,  42  United 
States  Code  (U.S.C.)  6921(f),  and  40  CFR 
260.22  (d)(2)-(4). 

On  September  27,  2000,  EPA 
proposed  to  exclude  or  delist  USG's 
WWTP  sludge  from  the  list  of  hazardous 
wastes  in  40  CFR  261.31  and  accepted 
public  comment  on  the  proposed  rule 
(65  FR  58015).  EPA  considered  all 
comments  received,  and  for  reasons 
stated  in  both  the  proposal  and  this 
dociunent,  we  believe  that  USG's  waste 
should  be  excluded  from  hazardous 
.  waste  control. 

B.  What  Are  the  Terms  of  This 
Exclusion? 

USG  must  dispose  of  the  estimated 
total  landfiU  volume  of  the  WWTP 
sludge,  12,400  cubic  yards,  in  a  Subtitle 
D  landfill  which  is  permitted,  licensed, 
or  registered  by  a  state  to  manage 
industrial  waste.  Any  amount  exceeding 
this  volume  is  not  considered  delisted 
under  this  exclusion.  This  exclusion  is 
effective  ordy  if  all  conditions  contained 
in  today's  rule  are  satisfied.  This  rule 
does  not  change  the  regulatory  status  of 
the  landfill  in  Westlake,  Ohio  where  the 
waste  ciurently  resides. 

C.  When  Is  the  Delisting  Effective? 

This  rule  is  effective  January  15,  2002. 
The  Hazardous  and  Solid  Waste 
Amendments  of  1984  amended  section 
3010  of  RCRA  to  allow  rules  to  become 
effective  in  less  than  six  months  when 
the  regulated  community  does  not  need 
the  six-month  period  to  come  into 
compliance.  This  rule  reduces  rather 


than  increases  the  existing  requirements 
and,  therefore,  is  effective  immediately 
upon  publication  under  the 
Administrative  Procedure  Act,  pursuant 
to  5  U.S.C.  553(d). 

D.  How  Does  This  Action  Affect  the 
States? 

Because  EPA  is  issuing  today's 
exclusion  under  the  federal  RCRA 
delisting  program,  only  states  subject  to 
federal  RCRA  delisting  provisions 
would  be  affected.  This  exclusion  may 
not  be  effective  in  states  having  a  dual 
system  that  includes  federal  RCRA 
requirements  and  their  own 
requirements,  or  in  states  which  have 
received  EPA  authorization  to  make 
thefr  own  delisting  decisions. 

EPA  allows  states  to  impose  their  own 
non-RCRA  regulatory  requirements  that 
are  more  stringent  than  EPA's,  under 
section  3009  of  RCRA.  These  more 
stringent  requirements  may  include  a 
provision  that  prohibits  a  federally 
issued  exclusion  from  taking  effect  in 
the  state.  Because  a  dual  system  (that  is, 
both  federal  (RCRA)  and  state  (non- 
RCRA  programs)  may  regulate  a 
petitioner's  waste,  EPA  urges  the 
petitioner  to  contact  the  state  regulatory 
authority  to  establish  the  status  of  its 
wastes  under  the  state  law. 

EPA  has  also  authorized  some  states 
to  administer  a  delisting  program  in 
place  of  the  federal  program,  that  is,  to 
make  state  delisting  decisions. 
Therefore,  this  exclusion  does  not  apply 
in  those  authorized  states.  If  USG 
transports  the  petitioned  waste  to  or 
manages  the  waste  in  any  state  with 
delisting  authorization,  USG  must 
obtain  a  delisting  from  that  state  before 
it  can  manage  the  waste  as 
nonhazardous  in  the  state. 

IV.  Response  to  Public  Comments 
Received  on  the  Proposed  Exclusion 

Conunent:  The  commenter  stated  that 
although  the  Agency  reviewed  and 
commented  on  the  DRAS  model,  the 
public  has  not  had  the  opportunity  to  do 
so. 

Response:  The  proposed  rule  of 
September  27,  2000  discussed  the  DRAS 
model.  The  comment  period  provided 
an  opportunity  to  comment  on  the 
DRAS  model  itself  as  well  as  its  use  in 
this  proposed  delisting.  Each  proposed 
delisting  must  explicitly  reference  the 
risk  model  used.  Therefore,  comments 
on  the  DRAS  may  always  be  submitted 
diuing  the  comment  period  for  any 
future  delisting  for  which  the  DRAS  was 
used.  Also',  for  comments  on  future 
delistings  which  used  the  DRAS  model, 
the  teclmical  support  document  for  the 
DRAS  model  may  be  accessed  on-line  at 


<http://www.epa.gov/earthlr6/6pd/ 
rcrac/pd-o/dtsd.htm> . 

Comment:  It  is  not  clear  the  Agency 
intends  to  use  this  model  and  that  all 
Regions  will  be  using  this  methodology 
to  evaluate  all  delisting  petitions  in  the 
future. 

Response:  At  this  time  the  Agency 
anticipates  that  the  DRAS  model  will 
become  the  standard  tool  for  evaluating 
future  delisting  petitions  although  there 
is  no  regulation  requiring  the  use  of  this 
model.  For  each  petition,  each  Region 
will  select  the  risk  model  it  considers  to 
be  the  most  appropriate. 

Comment:  It  is  inappropriate  for  the" 
DRAS  model  to  incorporate  elements  of 
the  not  yet  finalized  Hazardous  Waste 
Identification  Rule  (HWIR)  model. 

Response:  The  risk  assessment 
procedure  performed  by  the  DRAS 
model  has  been  reviewed  by  the  Science 
Advisory  Board  as  well  as  by  EPA's 
Office  of  Research  and  Development. 
Finalizing  HWIR  will  not  impact  the  use 
of  this  model  in  delisting  decisions. 

Comment:  Why  were  several 
additional  exposure  pathways  added  to 
the  delisting  evaluation? 

Response:  Most  of  the  exposure 
pathways  used  in  this  delisting 
evaluation  have  been  used  in  previous 
delisting  evaluations.  The  expanded  list 
of  exposure  pathways  is  consistent  with 
the  exposure  pathways  used  by  the 
Agency  in  recent  listing  determinations 
as  well  as  in  the  proposed  HWIR. 

Comment:  The  detection  level  for 
2,3,4,7,8-PeCDF  in  Table  1  is  higher 
than  the  target  risk  level  for  this 
compound  although  detection  levels  in 
the  most  recent  analysis  are  much 

lower. 

Response:  The  highest  detection  level 
in  any  sample  is  displayed  in  the  table, 
however  EPA  relied  on  the  actual 
quantitative  results  frtim  the  more 
recent  and  more  sensitive  analysis  in 
evaluating  the  petitioned  waste. 

Comment:  The  petitioner  requested 
that  the  calculation  of  the  risk  factor  for 
2,3,4,7.8-PeCDF  be  verified  because  it 
was  comparable  to  2,3,7.8-TCDD  which 
is  known  to  be  more  toxic. 

Response:  Although,  2.3.4,7,8-PeCDF 
is  less  toxic,  it  is  more  bioaccumulative 
in  fish  tissue  so  that  its  lower  toxicity 
is  offset  by  increased  exposure. 

Comment:  The  petitioner  requested 
clarification  on  how  non-detects  are 
treated  when  determining  delistable 
levels  for  dioxins  and  furans. 

Response:  Non-detects  are  not 
evaluated  or  included  if  the  sample  was 
analyzed  by  a  method  sufficiently 
sensitive  to  detect  the  constituent  at  the 
level  of  concern. 

Comment:  The  commenter  expressed 
concern  that  DAF  scaling  factors  were 
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not  linearly  related  to  waste  volumes  at 
annual  waste  volumes  less  than  20,000 
cubic  yards,  while  the  proposed 
excliision  implied  the  relationship  was 
linear. 

Response:  Thie  commenter  is  correct 
in  that  the  DAF  scaling  factors  are  not 
linearly  related  to  annual  waste  voliune 
for  volumes  less  than  20,000  cubic 
yards.  The  relationship  is  approximated 
by  EPA  as  an  exponential  function. 
References  to  linearity  and  DAF  scaling 
factors  in  the  proposed  rule  were 
misleading.  The  DAF  scaling  factors  of 
one  couiiiituent  are  assumed  to  be 
directly  proportional  to  DAF  scaling 
factors  of  other  constituents,  not  linearly 
related  to  volume. 


Additional  corrections  to  the  proposed 
exclusion: 

The  delisting  fectors  for  dioxin  and 
furan  congeners  in  the  proposed  rule 
have  been  corrected  to  reflect  the 
increased  rate  of  fish  ingestion 
attributed  to  high-risk  subpopulations  in 
Region  5,  as  intended  in  the  proposed 
exclusion.  The  correct  congener-specific 
factors  are  as  follows:  2,3,7fi-TCDD  - 
7.46  X  10-2;  1,2,3,7,8-PeCDD  -  7.18  X 
10-2;  1,2,3,4,7,8-HxCDD  -  2.41  x  10-3; 
1,2,3,6,7,8-HxCDD  -9.82  x  lO"^'*; 
1,2,3,7,8,9-HxCDD  - 1.09  x  10" '; 
1,2,3,4,6,7,8-HpCDD  -  4.20x10-'; 
OCDD  -1.01  X 10-7;  2,3.7,8-TCDF 
-5.08x10-3;  1,2,3,7, 6-PeCDF  -  8.17 
X  lO--*;  2,3,4,7,8-PeCDF  -5.97  x  10^; 
1,2,3,4,7,8-HxCDF  -5.97  xlO-^ 
1.2,3,6.7,8-HxCDF  - 1.46  x  10-3; 
2,3,4,6,7.8-HxCDF  -4.90x10-3; 
l,i,3,7,8,9-HxCDF  -5.30x10-3; 
1,2,3,4,6,7.8-HpCDF  -  8.78  xlQ-*; 
1,2.3.4.7,8,9-HpCDF  -3.11  xlO--*;  and 
OCDF  -1.35x10-7. 

The  congener  specific  factors 
multiplied  by  the  congener 
concentration  in  the  waste  provide  the 
individual  risk  posed  by  each  congener. 
The  sum  of  these  risks  must  not  exceed 
the  target  risk  level  of  1  x  10~^. 

V.  Regulatory  Impact 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  rule  of  general  applicability  and 
therefore  is  not  a  "regulatory  action" 
subjept  to  review  by  the  Office  of 
Management  and  Budget.  Because  this 
action  is  a  rule  of  particular 
applicability  relating  to  a  facility,  it  is 
not  subject  to  the  regulatory  flexibility 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.),  or  to  sections 
202,  204,  and  205  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4).  Because  the  rule 
will  affect  only  one  facility,  it  will  not 


significantly  or  luiiquely  affect  small 
govenunents,  as  specified  in  section  203 
of  UMRA,  or  communities  of  tribal 
govenunents,  as  specified  in  Executive 
Order  13084  (63  FR  27655,  May  10, 
1998).  For  the  same  reason,  this  rule 
will  not  have  substantial  direct  efi'ects 
on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132  (64 
FR  43255,  August  10, 1999).  This  rule 
also  is  not  subject  to  Executive  Order 
13045  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

This  rule  does  not  involve  technical 
standards;  thus,  the  requirements  of 
section  12(c)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(15  U.S.C.  272  note)  do  not  apply.  As 
required  by  section  3  of  Executive  Order 
12988  (61  FR  4729,  February  7, 1996), 
in  issuing  this  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15, 1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings"  issued  tmder  the  executive 
order.  This  rule  does  not  impose  an 
information  collection  biu-den  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

VI.  Congressional  Review  Act 

The  Congressional  Review  Act  (5 
U.S.C.  801  et  seq.]  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  is  not  required 
to  submit  a  rule  report  regarding  today's 
action  under  section  801  because  this  is 
a  rule  of  particular  applicability.  Section 
804  exempts  from  section  801  the 
following  types  of  rules:  rules  of 
particular  applicability;  rules  relating  to 
agency  management  or  personnel;  and 
rules  of  agency  organization,  procediue, 
or  practice  that  do  not  substantially 
affect  the  rights  or  obligations  of  non 
agency  parties  (5  U.S.C.  804(3)).  This 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2).  This  rule  will  become 


effective  on  the  date  of  publication  in 
the  Federal  Register. 

Vn.  Executive  Order  12875 

Under  Executive  Order  12875,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute  and  that  creates  a 
mandate  upon  a  state,  local,  or  tribal 
government,  unless  the  Federal 
goverrunent  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  those  governments,  ff 
the  mandate  is  unfunded,  EPA  must 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  EPA's  prior  consultation  with 
representatives  of  affected  state,  local, 
and  tribal  governments,  the  natiire  of 
their  concerns,  copies  of  written 
communications  from  the  governments, 
and  a  statement  supporting  the  need  to 
issue  the  regulation.  In  addition. 
Executive  0*der  12875  requires  EPA  to 
develop  an  effective  process  permitting 
elected  officials  and  other 
representatives  of  state,  local,  and  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  proposals  containing 
significant  imfunded  mandates." 
Today's  rule  does  not  create  a  mandate 
on  state,  local  or  tribal  governments. 
The  rule  does  not  impose  any 
enforceable  duties  on  these  entities. 
Accordingly,  the  requirements  of 
section  1(a)  of  Executive  Order  12875  do 
not  apply  to  this  rule. 

List  of  Subjects  in  40  CFR  Part  261 

Environmental  protection.  Hazardous 
waste.  Recycling,  Reporting  and 
recordkeeping  requirements. 

Authority:  Sec.  3001(f)  RCRA.  42  U.SX:. 
6921(f). 

Dated:  October  26,  2001. 
Robert  Springer, 

Director,  Waste,  Pesticides  and  Toxics 
Division. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  part  261  is  amended 
as  follows: 

PART  261— IDENTIRCATION  AND 
USTING  OF  HAZARDOUS  WASTE 

1.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921, 
6922,  and  6938. 

2.  In  Table  1  of  appendix  IX  of  part 
261  add  the  following  waste  stream  in 
alphabetical  order  by  facility  to  read  as 
follows: 

Appendix  K  to  Part  261— Wastes 
Excluded  Under  §§  260.20  and  260.22. 


lonn 
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Table  1  .—Wastes  Excluded  From  non-Specific  Sources 


Facility 


Address 


Waste  description 


American  Metals 
Corporation. 


Westlake,  Ohio  Wastewater  treatment  plant  (WWTP)  sludges  from  the  chemical  conversion  coating  (phosphating)  of 

aluminum  (EPA  Hazardout;  Waste  No.  F019)  and  other  solid  wastes  previously  disposed  in  an  on- 
site  landfill.  This  is  a  one-time  exclusion  for  12,400  cubic  yards  of  landfllled  WWTP  sludge.  This 
exclusion  is  effective  on  January  15,  2002. 
■\ .  Delisting  Levels: 

(A)  The  constituent  concentrations  measured  in  the  TCLP  extract  may  not  exceed  the  following  lev- 
els (mg/L):  antimony— 1 .52;  arsenic— 0.691 ;  bariunf>— 100;  beryllium— 3.07;  cadmium— 1;  chro- 
mium—5;  cobalt— 166;  copper— 67,300;  lead— 5;  mercury— 0.2;  nickel— 209;  seleniun>— 1;  silver— 
5;  thalliunf>— 0.65;  tin— 1,660;  vanadium— 156;  and  zinc— 2,070. 

(B)  The  total  constituent  concentrations  in  any  sample  may  not  exceed  the  foltowing  levels  (mg/kg): 
arsenic— 9,280;  mercury— 94;  and  polychlorinated  biphenyls— 0.265. 

(C)  Concentrations  of  dioxin  and  furan  congeners  cannot  exceed  values  whk:h  wouW  result  in  a  can- 
cer risk  greater  than  or  equal  to  10"''  asr  predicted  by  the  model. 

2.  Verification  Sampling— USG  shall  collect  six  additional  vertically  composited  samples  of  sludge 
from  locations  that  compliment  historical  data  and  shall  analyze  the  samples*  by  TCLP  for  metals 
including  antimony,  arsenic,  barium,  beryllium,  cadmium,  chromium,  lead,  mercury,  nrckel,  sele- 
nium, silver,  thallium,  tin,  vanadium,  and  zinc.  If  the  samples  exceed  the  levels  in  Condition  (1)(a), 
USG  must  notify  EPA.  The  con-esponding  sludge  and  all  sludge  yet  to  be  disposed  remains  haz- 
ardous until  USG  has  demonstrated  by  additional  sampling  that  all  constituents  of  concern  are 

^      below  the  levels  set  forth  in  condition  1 . 

3.  Reopener  Language— (a)  If,  anytime  after  disposal  of  the  delisted  waste,  USG  possesses  or  is 
othenwise  made  aware  of  any  data  (Including  but  not  limited  to  leachate  data  or  groundwater  moni- 
toring data)  or  any  other  data  relevant  to  the  delisted  waste  Indicating  that  any  constituent  identi- 
fied in  Condition  (1)  is  at  a  level  higher  than  the  delisting  level  established  In  Condition  (1),  or  is  at 
a  level  in  the  groundwater  exceeding  maximum  alk)wat)le  point  of  exposure  concentratkjn  ref- 
erenced by  the  model,  then  USG  must  report  such  data,  in  writing,  to  the  Regional  Administrator 
within  10  days  of  first  possessing  or  being  made  aware  of  ttiat  data. 

(b)  Based  on  the  Infonnatlon  described  in  paragraph  (a)  and  any  other  infomiation  received  from  any 
source,  the  Regional  Administrator  will  make  a  preliminary  determination  as  to  whether  the  re- 
ported infonmation  requires  Agency  action  to  protect  human  health  or  the  environment.  Further  ac- 
tion may  include  suspending,  or  revoking  the  exclusion,  or  other  appropriate  response  necessary 
to  protect  human  health  and  the  environment. 

(c)  If  the  Regtonal  Administrator  determines  that  the  reported  informatkxi  does  require  Agency  ac- 
tion, the  Regional  Administrator  will  notify  USG  in  writing  of  the  actions  the  Regional  Administrator 
believes  are  necessary  to  protect  human  health  and  the  environment.  The  notk»  shall  include  a 
statement  of  the  proposed  action  and  a  statement  providing  USG  with  an  opportunity  to  present  in- 

^  formation  as  to  why  the  proposed  Agency  action  is  not  necessary  or  to  suggest  an  altemative  ac- 
tion. USG  shall  have  10  days  from  the  date  of  the  Regional  Administrator's  notice  to  present  the 
Information. 

(d)  If  after  10  days  USG  presents  no  further  information,  the  Regkjnal  Administrator  will  issue  a  final 
written  detennlnation  describing  the  Agency  actions  that  are  necessary  to  protect  human  health  or 
the  environment.  Any  required  action  described  in  the  Regional  Administrator's  determination  shall 
Ijecome  effective  immediately,  unless  the  Regional  Administrator  provides  otherwise. 

4.  Notifications— USG  must  provide  a  one-time  written  notification  to  any  State  Regulatory  Agency  to 
whk;h  or  through  which  the  waste  described  above  will  be  transported  for  disposal  at  least  60  days 
prior  to  the  commencement  of  such  activities.  Failure  to  provide  such  a  notifk:ation  will  result  in  a 
violation  of  the  delisting  petition  and  a  possible  revocation  of  the  decision. 


[FR  Doc.  02-955  Filed  1-14-02;  8:45  am] 
BILUNG  CODE  656»-S0-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  301 
[FIR  Amendment  100] 
RIN  3090-AH52 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates 

agency:  Office  of  Govemmentwide 
Policy,  GSA. 
action:  Final  rule. 


SUMMARY:  To  improve  the  ability  of  the 
per  diem  rates  to  meet  the  lodging 


demands  of  Federal  travelers  to  high 
cost  travel  locations,  the  General 
Services  Administration  (GSA)  has 
integrated  the  contracting  mechanism  of 
the  new  Federal  Premier  Lodging 
Program  (FPLP)  into  the  per  diem  rate- 
setting  process. 

An  analysis  of  FPLP  contracting 
actions  and  the  lodging  rate  survey  data 
^  reveals  that  the  maximum  per  diem  rate 
for  the  State  of  New  York,  city  (borough) 
of  Manhattan,  should  be  increased  and 
the  maximum  per  diem  rate  for  the  State 
of  New  York,  city  (boroughs)  of  The 
Bronx,  Brooklyn,  and  Queens,  should  be 
decreased  to  provide  for  the 
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reimbursement  of  Federal  employees' 
lodging  expenses  covered  by  per  diem 
rates.  This  final  rule  adjusts  the 
maximum  lodging  amounts  in  the 
prescribed  areas. 
EFFECTIVE  DATE:  January  1,  2002. 
FOR  FUfrmER  INFORMATION  CONTACT: 
Joddy  P.  Gamer,  Office  of 
Govemmentwide  Policy,  Travel 
Management  Policy,  at  202-501-4857. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  the  past,  properties  in  high  cost 
travel  areas  have  been  under  no 
obligation  to  provide  lodging  to  Federal 
travelers  at  the  prescribed  per  diem  rate. 
Thus,  GSA  established  the  FPLP  to 
contract  directly  with  properties  in  high 
cost  travel  markets  to  make  available  a 
set  niunber  of  rooms  to  Federal  travelers 
at  contract  rates.  FPLP  contract  results 
along  with  the  lodging  survey  data  are 
integrated  together  to  determine 
reasonable  per  diem  rates  diat  more 
accurately  reflect  lodging  costs  in  these 
areas.  In  addition,  the  FPLP  will 
enhance  the  Govenunent's  ability  to 
better  meet  its  overall  room  night 
demand,  and  allow  travelers  to  find 
lodging  close  to  where  they  need  to 
conduct  business.  After  an  analysis  of 
this  additional  data,  the  maximum 


lodging  amoimts  are  being  changed  in 
the  State  of  New  York,  cities  (boroughs) 
of  Manhattan,  The  Bronx,  Brooklyn,  and 
Queens. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30, 1993. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  501  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  irom 
congressional  review  prescribed  under  5 


U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  41  CFR  Chapter  301 

Government  employees,  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  under  5  U.S.C.  5701-5709,  41 
CFR  chapter  301  is  amended  as  follows: 

CHAPTER  301— TEMPORARY  DUTY  (TOY) 
TRAVEL  ALLOWANCES 

1.  Appendix  A  to  chapter  301  is 
amended  as  follows: 

a.  On  the  page  that  includes  entries 
for  the  State  of  New  York,  under  the 
State  of  New  York,  city  of  The  Bronx/ 
Brookljm/Queens,  column  three 
(maximum  lodging  amount)  is  revised  to 
read  "168". 

b.  On  the  page  that  includes  entries 
for  the  State  of  New  York,  under  the 
State  of  New  York,  city  of  Manhattan, 
colunm  three  (maximum  lodging 
amount)  is  revised  to  read  "208". 

The  revised  page  containing  the 
amendments  to  the  table  set  forth  above 
reads  as  follows: 

Appendix  A  to  Chapter  301— 
Prescribed  Maximum  Per  Diem  Rates 
forCONUS 

***** 

BNXmG  CODE  6820-14-P 


Per  diem  locality: 

« 
Key  city'                                                County  and/or  other  defined  location  ^ ' 

Maximum 
lodging 
amount 

rate  ' 
Mly-w. 

taica) 

(a) 

+ 

M&IE 

rate 
(b) 

- 

Maxinwm 

per  diem 

rate* 

(c) 

- 

Princeton/Trenton 

Mercer 

139 

42 

181 

Tom's  River 

Ocean 

(Mayl5-Septemberl5) 

89 

38 

127 

(September  16-May  14) 

79 

38 

117 

Union  County 

Union 

107 

38 

145 

NEWMEXKX) 

Albuquerque 

Beraalilk) 

65 

38 

103 

aoudcroft 

Otero 

(Junel-October31) 

74 

30 

104 

(November  1-May  31) 

65 

30 

95 

Los  Alamos 

Los  Alamos 

71 

34 

105 

Santa  Fe 

Santa  Fc 

99 

46 

145 

Taos 

Taos 

75 

34 

109 

NEW  YORK 

Albany 

Albany 

96 

42 

138 

The  Bronx/BrooldynX}uecns 

The  boroughs  of  The  Bronx,  Brooklyn  and 
Oieens 

168 

46 

214 

Buf&k) 

Erie 

78 

42 

120 

dens  Falls 

Wanen       • 

(Junel-SeplennberBO) 

74 

34 

108 

(October  1 -May  31) 

55 

34 

89 

Uiaca 

Tompkins 

69 

34 

103 

Kingston 

Ulster 

79 

38 

117 

Lake  Placid 

Essex 

(June  IS-October  15) 

86 

38 

124 

(October  16-June  14) 

59 

38 

97 

Manhattan 

The  borough  of  Manhattan 

208 

46 

254 

Nassau  County/Gieat  Neck 

Nassau 

190 

42 

232 

NlSSVA  FUiS 

Niagara 

(Mavl-October31) 

89 

34 

123 

(November  1 -April  30) 

55 

34 

89 

Nyack/Palisades 

Rockland 

(April  l-Septennber  30) 

67 

38 

105 

(October  1 -March  31) 

57 

38 

95 

Owego 

Tioga 

73 

30 

103 

Poughkeepsie 

Dutchess 

74 

38 

112 

Rochester 

Monroe 

83 

42 

125 

Saratt>ga  Springs 

Saratoga 

(July  1 -October  31) 

95 

38 

133 

(Noveni)erl-June30) 

75 

38 

113 

Staten  Island 

Richnxxid 

120 

42 

162 

Suffolk  County 

Suffolk 

149 

38 

187 

Syracuse 

Onondaga 

70 

34 

104 

Westchester  (except  White  Plains) 

114 

42 

156 

Waterkxt/Romulus 

Seneca 

(June  IS-Septeihber  IS) 

89 

34 

123 

(September  16-June  14) 

69 

34 

103 

WadcinsGlen 

Schuyler 

59 

34 

93 

West  Point 

Orange 

121 

34 

155 

1902  Federal  Register/Vol.  67,  No.  10/Tuesday,  January  15,  2002 /Rules  and  Regulations 


Dated:  December  27.  2001, 
Stephen  A.  Perry,  | 

Administrator.of  General  Senices. 
[FR  Doc.  02-926  Filed  1-14-02;  8:45  am) 
BIUJNG  CODE  6820-14-C 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  301-10 
[FTR  Amendment  101] 
RIN  3090-AH54 


Federal  Travel  Regulation;  Privately 
Owned  Vehicle  Mileage 
RelmlMirsement 


agency:  Office  of  Govemmentwide 
Policy,  GSA. 
action:  Final  rule. 

SUMMARY:  This  final  rule  increases  the 
mileage  reimbursement  rate  for  use  of  a 
privately  owned  vehicle  (POV)  on 
official  travel  to  reflect  current  costs  of 
operation  as  determined  in  cost  studies 
conducted  by  the  General  Services 
Administration  (GSA).  The  governing 
regulation  is  revised  to  increase  the 
mileage  allowance  for  advantageous  use 
of  a  privately  owned  airplane  from  96.5 
to  97.5  cents  per  mile,  the  cost  of 
operating  a  privately  owned  automobile 
from  34.5  to  36.5  cents  per  mile,  and  the 
cost  of  operating  a  privately  owned 
motorcycle  from  27.5  to  28.0  cents  per 
mile. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  January  21,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Devoanna  R.  Reels,  Program  Analyst, 
telephone  202-501-3781. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Pxu^uant  to  5  U.S.C.  5707(b),  the 
Administrator  of  General  Services  has 
the  responsibility  to  establish  the 
privately  owned  vehicle  (POV)  mileage 
reimbursement  rates.  Separate  rates  are 
set  for  airplanes,  automobiles  (including 
trucks),  and  motorcycles,  hi  order  to  set 
these  rates,  GSA  is  required  to  conduct 
periodic  investigations,  in  consultation 
with  the  Secretaries  of  Defense  and 
Transportation,  and  representatives  of 
Government  employee  organizations,  of 
the  cost  of  travel  and  the  op«'ation  of 
POVs  to  employees  while  engaged  on 
official  business.  As  required,  GSA 
conducted  an  investigation  of  the  costs 
of  operating  a  POV  and  is  reporting  the 
cost  per  mile  determination.  The  results 
of  the  investigation  have  been  reported 
to  Congress  and  a  copy  of  the  report 
appears  as  an  attachment  to  this 
dociunent.  GSA's  cost  studies  show  the 


Administrator  of  General  Services  has 
determined  the  per-mile  operating  costs 
of  a  POV  to  be  97.5  cents  for  airplanes, 
36.5  cents  for  automobiles,  and  28.0 
cents  for  motorcycles.  As  provided  in  5 
U.S.C.  5704(a)(1).  the  automobile 
reimbursement  rate  cannot  exceed  the 
single  standard  mileage  rate  established 
by  the  Internal  Revenue  Service  (IRS). 
The  IRS  has  announced  a  new  single 
standard  mileage  rate  for  automobiles  of 
36.5  cents  effective  January  1,  2002. 

B.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

C.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  piuposes  of  Executive  Order 
12866  of  September  30. 1993. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501.  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  fit)m 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Part  301-10 

Government  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  part  301-10  is 
amended  to  read  as  follows: 

PART  301-10— TRANSPORTATION- 
EXPENSES 

1.  The  authority  citation  for  41  CFR 
part  301-10  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  40  U.S.C.  486(c); 
49  U.S.C.  40118. 

2.  Section  301-10.303  is  amended  by 
revising  the  entries  Privately  owned 
airplane.  Privately  owned  automobile, 
and  Privately  owned  motorcycle  in  the 
table  to  read  as  follows: 


§  301  -1 0.303    What  am  I  reimbursed  when 
use  of  a  POV  is  detennined  by  my  agency 
to  be  advantageous  to  ttie  Government? 


For  use  of  a 


Your 
reim- 
burse- 
ment is 


Privately  owned  airplane  ^  97.5 

Privately  owned  automobile ^  36.5 

Privately  owned  motorcycle ^  28.0 

^  Cents  per  mile. 

Dated:  January  8,  2002. 
Stephen  A.  Perry, 

Administrator  of  General  Services. 

Attachment  to  Preamble — ^Report  to 
Congress  on  the  Costs  of  Operating 
Privately  Owned  Vehicles 

Subparagraph  (b)(1)(A)  of  section  5707  of 
Title  5.  United  States  Code,  requires  the 
Administrator  of  General  Services,  in 
consultation  with  the  Secretaries  of  Defense 
and  Transportation,  and  representatives  of 
Government  employee  organizations,  to 
periodically  investigate  the  cost  of  travel  and 
the  operation  of  privately  owned  vehicles 
(airplanes,  automobiles,  and  motorcycles)  to 
Government  employees  while  on  official 
business,  to  report  the  results  of  the 
investigations  to  Congress,  and  to  publish  the 
report  in  the  Federal  Register.  This  report  is 
being  published  to  comply  with  the 
requirements  of  the  law. 

Dated:  January  8,  2002. 
Stephen  A.  Perry, 
Administrator  of  General  Services. 

Report  to  Congress 

Subparagraph  (b)(1)(A)  of  section  5707  of 
Title  5,  United  States  Code,  requires  that  the 
Administrator  of  General  Services,  in 
consultation  with  the  Secretaries  of  Defense 
and  Transportation,  and  representatives  of 
Government  employee  organizations, 
"conduct  periodic  investigations  of  the  cost  of 
travel  and  the  operation  of  privately  owned 
vehicles  (POVs)  (airplanes,  automobiles,  and 
motorcycles)  to  Government  employees 
while  on  official  business  and  report  the 
results  to  Congress  at  least  once  a  year. 
Subparagraph  (b)(2)(B)  of  section  5707  of 
Title  5,  United  States  Code,  further  requires 
that  the  Administrator  of  General  Services 
determine  the  average,  actual  cost  per  mile 
for  the  use  of  each  type  of  POV  based  on  the 
results  of  the  cost  investigation.  Such  figures 
must  be  reported  to  Congress  within  5 
working  days  after  the  cost  determination  has 
been  made  in  accordance  with  5  U.S.C. 
5707(b)(2)(C). 

Pursuant  to  the  requirements  of 
subparagraph  (b)(1)(A)  of  section  5707  Of 
Title  5,  United  States  Code,  the  General 
Services  Administration  (GSA),  in 
consultation  with  the  Secretaries  of  Defense 
and  Transportation,  and  representatives  of 
Government  employee  organizations, 
conducted  an  investigation  of  the  cost  of 
operating  a  privately  ov\med  automobile 
(POA).  As  provided  in  5  U.S.C.  5704(a)(1), 
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the  automobile  reimbursement  rate  cannot 
exceed  the  single  standard  mileage  rale 
established  by  the  Internal  Revenue  Service 
(IRS).  The  IRS  has  announced  a  new  single 
standard  mileage  rate  for  automobiles  of  36.5 
cents  effective  January  1.  2002. 

As  required.  GSA  is  reporting  the  results  of 
the  investigation  and  the  cost  per  mile 
determination.  Based  on  cost  studies 
conducted  by  GSA.  I  have  determined  the 
per-mile  operating  costs  of  a  POV  to  be  97.5 
cents  for  airplanes.  36.3  cents  for 
automobiles,  and  28.0  cents  for  motorcycles. 

I  will  issue  a  regulation  to  increase  the 
current  96.3  to  97.5  cents  for  privately  owned 
airplanes.  34.5  to  36.5  cents  for  privately 
owned  automobiles,  and  27.5  to  28.0  cents 
for  privately  owned  motorcycles.  This  report 
to  Congre.ss  on  the  cost  of  operating  POVs 
will  be  published  in  the  Federal  Register. 
Stephen  A.  Perry. 
Administrator  of  General  Services. 
IFR  Doc.  02-927  Filed  1-14-02:  8:45  am) 
BILLING  CODE  6820-34-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  20 

[CC  Docket  No.  94-102;  DA  01-2885] 

Petitions  for  Reconsideration 
Concerning  PSAP  Requests  for  Phase 
II  Enhanced  911,  Comments  Invited 

agency:  Federal  Communications 

Commission. 

action:  Final  rule,  petitions  for 

reconsideration. 

summary:  The  Commission  seeks 
comment  on  petitions  for 
reconsideration  of  its  recent  decision  in 
this  proceeding  regarding  universal 
Enhanced  911(E911)  service.  In  that 
decision,  the  Commission  amended  its 
rules  to  clarify  what  constitutes  a  valid 
Public  Safety  Answering  Point  (PSAP) 
request  for  E911  service  so  as  to  trigger 
a  wireless  carrier's  obligation  to 
implement  E911  within  the  six-month 
period  following  the  date  of  the  request. 
The  current  action  is  taken  to  establish 
a  record  firom  which  the  Commission 
can  evaluate  the  merits  of  the  petitions 
for  reconsideration. 
DATES:  Comments  are  due  on  or  before 
January  18,  2002,  and  reply  comments 
are  due  on  or  before  January  28,  2002. 
ADDRESSES:  Federal  Commtmications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Phillips,  202-418-1310. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  Commission's  document  in 
CC  Docket  No.  94-102,  DA  01-2885, 
released  on  December  12,  2001.  The 
complete  text  of  this  document  is 


available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Information  Center, 
Courtyard  Level,  445  12th  Street,  SW., 
Washington,  DC,  and  also  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
II,  445  12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  Copies  of  the 
full  text  of  this  decision  may  also  be    . 
found  at  the  Commission's  Internet  site 
at  www.fcc.gov. 

Synopsis  of  the  Commission's  Decision 

1.  The  Commission  solicits  comment 
on  petitions  for  reconsideration  of  its 
decision  in  this  proceeding  (66  FR 
55618,  November  2,  2001,  and  66  FR 
63093,  December  4,  2001)  filed  by 
Sprint  PCS  (Sprint)  on  November  30, 
2001 ,  and  by  Cingular  Wireless  LLC 
(Cingular)  on  December  3,  2001.  In  that 
decision,  the  Commission  amended  its 
rules  to  clarify  what  constitutes  a  valid 
Public  Safety  Answering  Point  (PSAP) 
request  for  enhanced  911  (E911)  service 
so  as  to  trigger  a  wireless  csirrier's 
obligation  to  implement  E911  within  the 
six-month  period  following  the  date  of 
the  request.  If  challenged  by  the 
wireless  carrier,  the  request  will  be 
deemed  valid  if  the  PSAP  making  the 
request  demonstrates  E911  readiness  as 
provided  in  the  amended  rule,  47  CFR 
20.18(j). 

2.  Sprint  requests  several 
amendments  to  the  Commission's 
documentation  requirements,;and 
Cingular  contends  that  the  language  of 
amended  §  20.18(j)  is  internally 
inconsistent  and  contradicts  previous 
Commission's  statements  and  that  the 
decision  violates  the  notidb  and 
comment  requirement  of  the 
Administrative  Procedure  Act  and  is 
arbitrary  and  capricious. 

3.  The  petitions  are  available  for 
public  inspection  during  regular 
business  hours  in  the  FCC  Public 
Reference  Room,  Room  CY-A257,  445 
12th  Street,  NW.,  Washington,  DC 
20554.  Petitions  and  comments  may 
also  be  viewed  electronically  by 
accessing  the  Commission  Internet  Site 
at  www.fcc.gov  or  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402,  Washington,  DC 
20554. 

4.  Pursuant  to  47  CFR  1.1200(a),  this 
proceeding  is  designated  as  a  "permit 
but  disclose"  proceeding  and  subject  to 
§  1.1206  of  the  Commission's  rules. 
Presentations  to  or  from  Commission 
decision-making  persormel  are 
permissible,  provided  that  ex  parte 
presentations  are  disclosed  pursuant  to 
47  CFR  1.1206. 


5.  Interested  parties  may  fde 
comments  or  oppositions  responding  to 
the  petitions  on  or  before  January  18, 
2002,  and  reply  comments  on  or  before 
January  28,  2002.  Comments  may  be 
filed  using  the  Commission'? Electronic 
Comment  Filing  System  (ECFS)  or  by 
filing  paper  copies.  Comments  filed 
through  the  ECFS  can  be  sent  via  the 
Internet  to  http://v^'WH'.fcc/e-file/ 
ecfs.html.  Only  one  copy  of  an 
electronic  submission  must  be  filed.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  postal  service  mailing  address, 
and  the  applicable  docket  or  rulemaking 
number. 

6.  Parties  may  also  submit  an 
electronic  comment  by  Internet  e-mail. 
To  get  filing  instructions  for  e-mail 
comments,  commenters  should  send  an 
e-mail  message  to  ecfs@fcc.gov,  and 
should  include  the  following  words  in 
the  body  of  the  message,  "get  form<your 
e-mail  address>.  A  sample  form  and 
directions  will  be  sent. 

Parties  who  choose  to  filQ  by  paper 
must  file  an  original  and  four  copies  of 
each  filing.  All  filings  must  be  sent  to 
the  Commission's  Secretarj',  Magalie 
Roman  Salas,  Office  of  the  Secretary, 
Federal  Communications  Commission, 
445  12th  Street,  SW.,  Washington,  DC 
20554.  A  copy  should  also  be  sent  to 
Jane  Phillips,  Room  3A-200. 

Federal  C^ommunicalions  Commission. 

Kris  Anne  Monleith, 

Chief.  Policy  Division.  Wireless 

Telecommunications  Bureau. 

[FR  Doc.  02-1165  Filed  1-14-02;  8:45  am] 

BILUNG  CODE  671 2-01 -P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  214 

[Docket  No.  FRA-2001-10426] 

RIN2130-AA48 

Railroad  Workplace  Safety 

AGENCY:  Federal  Railroad 
Administration  (FRA),(DOT). 
ACTION:  Interim  final  rule. 

SUMMARY:  FRA  is  amending  regulations 
on  Railroad  Workplace  Safety  to 
eliminate  a  provision  which  could 
present  imdue  hazards  to  persons,  and 
to  ehminate  possible  confusion 
regarding  the  use  of  various  terms  in  the 
rule  text.  In  particular,  FRA  is 
prohibiting  the  use  of  body  belts  as 
permissible  components  of  personal  fall 
arrest  systems,  and  is  revising  references 
to  railroad  bridge  workers  as 
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"employees"  to  eliminate  potential 
concision  in  detennining  Uie  group  of 
people  to  which  the  Bridge  Worker 
Safety  Standards  apply. 
DATES:  Effective  Date:  This  rule  becomes 
effective  on  March  18,  2002.  Written 
comments  must  be  received  no  later 
than  March  1,  2002.  Comments  received 
after  that  date  will  be  considered  to  the 
extent  possible  without  incurring 
additional  expense  or  delay.  Requests 
for  formal  extension  of  the  comment 
period  must  be  made  by  February  14, 
2002. 

ADDRESSES:  Comments  should  be  sent  to 
the  Docket  Clerk.  Docket  Management 
System,  U.S.  Department  of 
Transportation  Room  PL  401.  400 
Seventh  Street,  SW.,  Washington.  DC 
20590-0001.  Comments  should  identify 
the  docket  number  and  this  proceeding 
(Docket  No.  FRA-2001).  If  you  wish  to 
receive  confirmation  of  receipt  of  your " 
written  conunents.  please  include  a  self- 
addressed,  stamped  postcard. 

The  docket  management  system  is 
located  on  the  Plaza  level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
You  can  review  public  dockets  there 
between  the  hours  of  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  federal 
holidays.  You  can  also  review 
comments  on-line  at  the  DOT  Docket 
Management  System  web  site  at  http:// 
dms.dot.gov. 

You  may  submit  comments 
electronically  by  accessing  the  Docket 
Management  System  web  site  at  http:// 
dms.dot.gov  and  following  the 
instructions  for  submitting  a  document 
electronically. 

FOR  FURTHER  INFORMATXM  CONTACT: 
Gordon  A.  Davids,  Bridge  Engineer, 
Office  of  Safety,  FRA,  1120  Vermont 
Avenue  NW.,  Washington.  DC  20590, 
Telephone:  (202)  493-6320;  or  Cynthia 
Walters,  Trial  Attorney,  Office  of  Chief 
Counsel,  FRA,  1120  Vermont  Avenue 
NW..  Washington,  DC  20S90. 
Telephone:  (202)  493-6027. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  24, 1992,  at  57  FR  28127. 
FRA  issued  the  first  of  two  parts  of  the 
Railroad  Workplace  Safety  Regulations, 
49  CFR  part  214.  That  rulemaking 
included  the  original  Subpart  A, 
General,  with  the  first  definitions,  and 
Subpart  B.  Bridge  Worker  Safety 
Standards.  Those  standards  were  based 
upon  the  best  information  available  at 
that  time  on  personal  fall  protection 
systems.  Since  that  time,  knowledge  of 
the  interaction  between  persons  and  fall 
arrest  equipment  has  advanced,  and  it  is 
now  obvious  that  a  formerly  permitted 


use  of  body  belts  in  fall  arrest  systems 
presents  an  undue  hazard  to  the  user. 

FRA  substantially  amended  part  214 
on  December  16, 1996,  by  adding 
Subpart  C,  Roadway  Worker  Protection 
Standards,  and  by  adding  and  amending 
definitions  to  accommodate  the  new 
Subpart  C.  In  particular,  the  definition 
of  "employee"  was  expanded  to  include 
all  railroad  employees  affected  by  Part 
214  in  its  entirety,  where  before  the 
term  had  applied  only  to  railroad  bridge 
workers.  Although  a  definition  of 
"railroad  bridge  worker"  was  added,  the 
term  "employee"  remained  in  the  rule 
text  of  Subpart  B.  Of  course.  Subpart  B 
specifically  stated  that  it  applied  to 
railroad  employees  "performing  work 
on  railroad  bridges"  (see  original 
§  214.101(b)),  so  its  intended  scopewas 
clear.  Nevertheless,  to  avoid  any 
mistaken  conclusion  that  the  use  of 
"employee"  in  Subpart  B  was  intended 
to  somehow  expand  the  coverage  of  the 
Subpart,  we  have  decided  to  simply 
make  use  of  the  existing  definition  of 
"railroad  bridge  worker"  where 
appropriate  in  Subpart  B. 

Public  Participation 

The  Administrative  Procedure  Act  (5 
U.S.C.  551-559)  permits  an  agency  to 
dispense  with  notice  of  rulemaking 
when  the  agency  "for  good  cause  finds 
that  notice  and  public  procedure 
thereon  are  impracticable,  unnecessary, 
or  contrary  to  the  public  interest."  5 
U.S.C.  553(b)(B).  FRA  finds  that  notice 
and  public  procediu^  are,  in  this  case, 
unnecessary  and  contrary  to  the  public 
interest  for  the  reasons  set  forth  below. 

FRA  received  a  petition  for  this 
rulemaking  fi-om  the  Brotherhood  of 
Maintenance  of  Way  Employes  (BMWE). 
Also,  the  Brotherhood  of  Railroad 
Signalmen  (BRS),  the  Association  of 
American  Railroads  (AAR),  and  the 
American  Short  Line  and  Regional 
Railroad  Association  (ASLRRA) 
submitted  letters  of  support  and 
agreement  with  BMWE's  position  on 
eliminating  the  use  of  body  belts  in  fall 
arrest  systems.  These  four  organizations 
represent  an  overwhelming  majority  of 
both  the  railroad  employees  (BMWE  and 
BRS)  and  railroad  employers  (AAR  and 
ASLRRA)  who  would  be  affected  by  this 
rulemaking.  FRA  is  not  aware  of  any 
opposition  to  BMWE's  petition 
regarding  the  use  of  body  belts.  In 
addition,  the  U.S.  Occupational  Safety 
and  Health  Administration  now 
prohibits  the  use  of  safety  belts  in  the 
workplaces  it  regulates.  Further,  the 
remaining  provisions  of  this  rulemaking 
involve  minor  technical  amendments  to 
achieve  clear  and  consistent 
terminology  throughout  part  214.  These 
amendments  do  not  expand  the  scope  of 


the  rule,  nor  do  they  impose  additional 
burdens  on  those  covered  by  the  rule. 
Finally.  FRA  finds  that  any  further 
delay  in  issuance  of  this  rule  could 
expose  bridge  workers  to  unnecessary 
hazard  fi'om  the  use  of  body  belts  in  fall 
arrest  systems. 

FRA  believes  that  safety  and  the  non- 
controversial  natiu-e  of  these  changes 
justify  the  issuance  of  an  interim  final 
rule.  FRA  will  consider,  however,  any 
cmnments  received  diuing  the  post- 
Qublication  comment  period  before  it 
issues  a  final  rule  in  this  proceeding. 

Section-by-Section  Analysis 

1.  Editorial  Corrections  to  the 
Regulation. 

With  the  amendment  of  December  16, 
1996,  the  term  "employee"  continued  in 
use  in  Subpart  B,  despite  having  added 
the  definition  of  "railroad  bridge 
worker"  or  "bridge  worker"  to  Subpart 
A.  Although  the  piupose  and  scope 
provision  of  Section  214.101  limits 
applicability  of  the  Subpart,  the  rule 
provisions  using  the  term  "employee" 
are  themselves  potentially  confusing.  In 
addition,  there  are  other  provisions 
where  the  term  "employee"  is  used 
when  the  employment  relationship  is 
not  relevant  to  the  intent  of  the  rule.  In 
those  instances,  the  term  employee  has 
been  changed  to  the  word  "person."  For 
example,  a  reference  to  anchorages   ■ 
capable  of  supporting  5,000  pounds 
"per  employee"  has  been  revised  to 
5.000  pounds  "per  person."  as  the 
emplo)anent  relationship  is  not  truly 
relevant  to  the  intent  of  that  particular 
provision.  The  affected  provisions  of  the 
rule  are  Section  214.7.  "Definitions"; 
Section  214.103.  "Fall  protection 
generally";  Section  214.105.  "Fall 
protection  system  standards  and 
practices";  Section  214.107,  "Working 
over  or  adjacent  to  water";  Section 
214.111,  "Personal  protective 
equipment,  generally";  Section  214.113, 
"Head  protection";  Section  214.115. 
"Foot  protection";  and  Section  214.117, 
"Eye  and  face  protection".  Changes  in 
the  definition  section  involve  changing 
the  word  "employee"  to  the  word 
"person"  in  five  definitions.  These 
definitions  are  body  harness, 
deceleration  device,  free  fall  distance, 
lanyard,  and  personal  fall  arrest  system. 
Changes  in  the  other  cited  sections 
involve  changing  the  word  "employee" 
to  the  term  "bridge  worker"  to  avoid 
any  possible  confusion  as  to  the 
appropriate  group  to  which  these 
standards  apply.  As  previously  noted, 
these  revisions  are  for  clarification  only. 
The  changes  do  not  expand  the  scope  of 
the  rule  to  include  railroad  or  contractor 
employees  previously  not  covered,  nor 
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do  they  impose  new  or  additional 
burdens  on  those  covered  by  the  rule. 
An  additional  minor  correction  involves 
correcting  a  reference  to  "Information 
and  collection"  in  Section  214.302,  to 
read  "Information  collection." 

2.  Use  of  Body  Beh  as  a  Component  of 
Personal  Fall  Arrest  System        ' 

The  section  analysis  of  the  final  rule 
of  June  24, 1992,  for  section  214.7, 
"Definitions,"  included  the  following 
language  related  to  body  belts: 

Many  commenters  urged  FRA  to  update 
this  definition  to  reflect  current  terminology, 
including  the  addition  of  a  deceleration 
device  following  lanyard  and  lifeline.  Also, 
most  commenters  stated  that  use  of  body 
harnesses,  rather  than  body  belts,  is  now 
preferred  practice.  The  body  belt  does  not 
absorb  stress  forces  in  a  fall  eis  well  as  a 
harness  can,  and  therefore,  may  cause  serious 
internal  injury  to  the  wearer.  According  to 
commenters,  many  companies  no  longer 
manufacture  belts  because  of  this  risk,  and 
the  construction  industry  will  phase  out  their 
use  in  the  near  future.  However,  there  are 
limited  situations,  climbing  poles  for 
instance,  in  which  belts  can  be  utilized 
safely.  57  FR  28116  at  28118 

In  this  Interim  Final  Rule,  FRA  adopts 
the  definition  used  by  OSHA  that 
reflects  current  trade  language. 
Although  the  final  rule  permitted  the 
use  of  safety  belts,  use  of  harnesses  was 
obviously  preferred  even  then. 

FRA  has  monitored  the  development 
and  use  of  fall  arrest  systems  in  the 
raiboad  industry  since  this  regulation 
was  published,  and  has  determined  that 
body  belts  are  seldom,  if  ever,  used  for 
fall  protection  in  the  railroad  industry. 
Full  body  harnesses  have  become  the 
universally  accepted  device  for 
attaching  persons  to  fall  arrest  systems. 
They  are  no  more  costly  than  are  body 
belts,  and  there  are  no  known 
disadvantages  to  their  use  as  compared 
to  body  belts. 

FRA's  concern  over  the  use  of  body 
belts  for  fall  arrest  has«been 
strengthened  over  the  past  several  years. 
That  concern  is  shared  by  railroad 
management,  railroad  employees, 
contractors,  and  suppliers  of  fall 
protection  equipment.  Testing  and 
demonstrations  have  shown  that  a 
person  who  is  suspended  by  a  body  belt 
for  only  a  minute  or  two  will  suffer 
extreme  discomfort,  and  for  any  longer 
period,  will  begin  to  suffer 
disarrangement  of  internal  organs.  Add 
to  that  the  900-pound  impact  of  an 
arrested  fall,  and  severe  injury  is  almost 
inevitable.  The  effect  of  impact  load  on 
a  live  person  using  a  body  belt  has  not 
been  tested  due  to  the  lade  of  willing 
subjects  for  the  test,  but  the  probability 
of  injury  can  still  be  predicted  with 
confidence. 


Owing  to  this  shared  concern,  as 
explained  above,  the  BMWE  has 
petitioned  FRA  to  prohibit  the  use  of 
body  belts  for  this  purpose,  and  FRA 
agrees.  The  BRS  has  written  in  support 
of  the  BMWE  petition,  together  with  the 
ASLRRA  and  the  AAR. 

5.  Use  of  Ring  Buoys  for  Protection  of 
Persons  Working  Over  Water 

BMWE  also  petitioned  FRA  to  amend 
the  regulation  to  provide  either  110  feet 
of  line  on  life  buoys,  or  to  prescribe  a 
spacing  closer  than  200  feet  between 
them.  The  current  Section  214.107 
states: 

§  21 4.1 07    Working  over  or  adjacent  to 
water. 

(a)  Employees  working  over  or  adjacent  to 
water  with  a  depth  of  four  feel  or  more,  or 
where  the  danger  of  drowning  exists,  shall  be 
provided  and  shall  use  life  vests  or  buoyant 
work  vests  in  compliance  with  U.S.  Coast 
Guard  requirements  in  46  CFR  sections 
160.047,  160.052,  and  160.053.  Life 
preservers  in  compliance  with  U.S.  Coast 
Guard  requirements  in  46  CFR  160.055  shall 
also  be  within  ready  access.  This  section 
shall  not  apply  to  employees  using  personal 
fall  arrest  systems  or  safety  nets  that  comply 
with  this  subpart. 
***** 

(d)  Where  life  vests  are  required  by 
paragraph  (a)  of  this  section,  ring  buoys  with 
at  least  90  feet  of  line  shall  be  provided  and 
readily  available  for  emergency  rescue 
operations.  Distance  between  ring  buoys 
shall  not  exceed  200  feet. 

The  apparent  discrepancy  which 
BMWE  wishes  to  see  addressed  is  the 
difference  between  twice  the  length  of 
90  feet  of  line,  or  180  feet,  and  the  200- 
foot  spacing  of  the  ring  buoys.  There 
would  appear  to  be  a  20-foot  gap  in 
coverage  in  the  middle  of  the  space 
between  two  ring  buoys,  where  the  lines 
would  not  reach.  This  concern  also 
prevailed  among  FRA  staff,  BRS,  and 
several  railroad  officials  who  were 
involved  in  the  discussions  on  this 
matter  over  the  past  several  years. 

Upon  further  investigation,  however, 
it  was  found  that  in  actual  practice,  free 
ends  of  the  buoy  lines  are  seldom 
attached  to  fixed  objects  on  the  bridge. 
In  practice,  the  line  is  normally  coiled 
wifii  the  buoy,  so  that  the  entire  buoy 
and  line  can  be  lifted  fi'om  their  hanger 
and  carried  to  the  location  from  which 
the  buoy  is  to  be  thrown  to  a  person  in 
the  water.  The  person  throwing  the 
buoy  either  secures  the  free  end  of  the 
buoy  line  at  that  point,  or  holds  it  in  the 
bee  hand.  Most  people  are  not  capable 
of  throwing  a  buoy  90  feet,  so  there  is 
little  chance  of  the  buoy  line  being 
jerked  fttjm  the  user's  hand.  The  spacing 
of  the  ring  buoys,  therefore,  is  not 
related  to  their  length.  The  maximum  of 


200  feet  between  the  buoys  is  simply 
intended  to  make  sure  that  people  can 
get  to  them  quickly  and  get  them  where 
they  are  needed. 

Leaving  the  bee  end  of  the  buoy  line 
imattached  while  the  buoy  is  in  its 
holder  is  preferred  because  the  buoy 
might  be  needed  several  hundred  feet 
away,  as  would  be  the  case  if  several 
persons  were  in  the  water.  That  being 
the  case,  several  buoys  could  be  quickly 
obtained  and  thrown  by  several  persons, 
without  having  to  first  untie  the  buoy 
lines.  FRA  has  therefore  decided  not  to 
amend  §  214.107  concerning  the 
positioning  and  use  of  ring  buoys. 

Regulatory  Impact 

E.O.  12866  and  DOT  Regulatory  Policies 
and  Procedures 

This  correction  and  amendment  of  the 
final  rule  has  been  evaluated  in 
accordance  with  existing  policies  and 
procedures  and  is  not  considered 
significant  under  Executive  Order  12866 
or  under  DOT  policies  and  procedures. 
The  minor  technical  changes  made  in 
this  amendment  will  not  increase  the 
costs  or  alter  the  benefits  associated 
with  this  regulation  to  any  measurable 
degree. 


Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  requires  a  review 
of  rules  to  assess  their  impact  on  small 
entities.  This  amendment  to  the  final 
rule  clarifies  existing  requirements.  The 
changes  will  have  no  new  direct  or 
indirect  economic  impact  on  small  units 
of  government,  businesses,  or  other 
organizations.  Therefore,  it  is  certified 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
provisions  of  the  Regulatory  Flexibility 
Act. 

Paperwork  Reduction  Act, 

There  are  no  paperwork  requirements 
associated  with  thds  amendment  of  the 
final  rule. 

Environmental  Impact 

FRA  has  evaluated  this  amendment  in 
accordance  with  its  procedures  for 
ensiuing  full  consideration  of  the 
environmental  impact  of  FRA  actions, 
as  required  by  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.),  other  environmental 
statutes,  Executive  Orders,  and  DOT 
Order  5610.1c.  The  amendment  meets 
the  criteria  establishing  this  as  a 
nonmajor  action  for  environmental 
purposes. 
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Federalism  Implications 

This  amendment  will  not  have  a 
substantial  effect  on  the  states,  on  the 
relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Thus,  in 
accordance  with  Executive  Order  13132, 
preparation  of  a  Federalism  Assessment 
is  not  warranted. 

List  of  Subjects  in  49  CFR  Part  214 

Bridges,  Fall  arrest  equipment, 
Incorporation  by  reference, 
Occupational  safety  and  health. 
Personal  protective  equipment.  Railroad 
employees.  Railroad  safety. 

The  Interim  Final  Rule     | 

In  consideration  of  the  foregoing.  Part 
214,  Title  49,  Code  of  Federal 
Regulations  is  amended  as  follows: 

I 

PART  214— [AMENDED]  ; 

I 

1.  The  authority  for  part  214 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  20103,  20107:  and  49 
CFR  1.49. 

2.  By  revising  the  following 
definitions  in  §  214.7  to  read  as  follows: 

f  214.7    Definitions. 

***** 

Body  harness  means  a  device  with 
straps  that  is  secured  about  the  person 
in  a  manner  so  as  to  distribute  the  fall 
arrest  forces  over  (at  least)  the  thighs, 
shoulders,  p>elvis,  waist,  and  chest  and 
that  can  be  attached  to  a  lanyard, 
lifeline,  or  deceleration  device. 
***** 

'  Deceleration  device  means  any 
mechanism,  including,  but  not  limited 
to.  rope  grabs,  ripstitch  lanyards,* 
specially  woven  lanyards,  tearing  or 
deforming  lanyards,  and  automatic  self- 
retracting  lifelines/lanyards  that  serve  to 
dissipate  a  substantial  amount  of  energy 
during  a  fall  arrest,  or  otherwise  limit 
the  energy  on  a  person  during  fall  arrest. 
***** 

Free  fall  distance  means  the  vertical 
displacement  of  the  fall  arrest 
attachment  point  on  a  person's  body 
harness  between  onset  of  the  fall  and 
the  point  at  which  the  system  begins  to 
apply  force  to  arrest  the  fall.  This 
distance  excludes  deceleration  distance 
and  lifeline  and  lanyard  elongation,  but 
includes  any  deceleration  device  slide 
distance  or  self-retracting  lifieline/ 
lanyard  extension  before  they  operate 
and  Call  arrest  forces  occur. 
***** 

Lanyard  means  a  flexible  line  of  rope, 
wire  rope,  or  strap  that  is  used  to  seciue 


a  body  harness  to  a  deceleration  device, 
lifeline,  or  anchorage. 

***** 

Personal  fall  arrest  system  means  a 
system  used  to  arrest  the  fall  of  a  person 
from  a  working  level.  It  consists  of  an 
anchorage,  connectors,  body  harness, 
lanyard,  deceleration  device,  lifeline,  or 
combination  of  these. 
***** 

3.  By  revising  §  214.103  to  read  as 
follows: 

§214.103    Fall  protection,  generally. 

(a)  Except  as  provided  in  paragraphs 
(b)  through  (d)  of  this  section,  when 
bridge  workers  work  twelve  feet  or  more 
above  the  ground  or  water  siuface,  they 
shall  be  provided  and  shall  use  a 
personal  fall  arrest  system  or  safety  net 
system.  All  fall  protection  systems 
required  by  this  section  shall  conform  to 
the  standards  set  forth  in  §  214.105  of 
this  subpart. 

Cb)(l)  This  section  shall  not  apply  if 
the  installation  of  the  fall  arrest  system 
poses  a  greater  risk  than  the  work  to  be 
performed.  In  any  action  brought  by 
FRA  to  enforce  the  fall  protection 
requirements,  the  railroad  or  railroad 
contractor  shall  have  the  burden  of 
proving  that  the  installation  of  such 
device  poses  greater  exposure  to  risk 
than  performance  of  the  work  itself. 

(2)  This  section  shall  not  apply  to 
bridge  workers  engaged  in  inspection  of 
railroad  bridges  conducted  in  full 
compliance  with  the  following 
conditions: 

(i)  The  railroad  or  railroad  contractor 
has  a  written  program  in  place  that 
requires  training  in,  adherence  to,  and 
use  of  safe  procedures  associated  with 
climbing  techniques  and  procedures  to 
be  used; 

(ii)  The  bridge  worker  to  whom  this 
exception  applies  has  been  trained  and 
qualified  according  to  that  program  to 
perform  bridge  inspections,  has  been 
previously  and  volimtarily  designated  to 
perform  inspections  under  the  provision 
of  that  program,  and  has  accepted  the 
designation; 

(iii)  The  bridge  work^  to  Whom  this 
exception  applies  is  familiar  with  the 
appropriate  climbing  techniques 
associated  with  all  bridge  structiues  the 
bridge  worker  is  responsible  for 
inspecting; 

(iv)  The  bridge  worker  to  whom  this 
exception  applies  is  engaged  solely  in 
moving  on  or  about  the  bridge  or 
observing,  measiuing  and  recording  the 
dimensions  and  condition  of  the  bridge 
and  its  components;  and 

(v)  The  bridge  worker  to  whom  this 
section  applies  is  provided  all 
equipment  necessary  to  meet  the  needs 


of  safety,  including  any  specialized 
alternative  systems  required. 

(c)  This  section  shall  not  apply  where 
bridge  workers  are  working  on  a  railroad 
bridge  equipped  with  walkways  and 
railings  of  sufficient  height,  width,  and 
strength  to  prevent  a  fall,  so  long  as 
bridge  workers  do  not  work  beyond  the 
railings,  over  the  side  of  the  bridge,  on 
ladders  or  other  elevation  devices,  or 
where  gaps  or  holes  exist  through  which 
a  body  could  fall.  Where  used  in  place 
of  fall  protection  as  provided  for  in 

§  214.105,  this  paragraph  (c)  is  satisfied 
by: 

(1)  Walkways  and  railings  meting 
standards  set  forth  in  the  American 
Railway  Engineering  Association's 
Manual  for  Railway  Engineering;  and 

(2)  Roadways  attached  to  railroad 
bridges,  provided  that  bridge  workers  on 
the  roadway  deck  work  or  move  at  a 
distance  six  feet  or  more  from  the  edge 
of  the  roadway  deck,  or  from  an  opening 
through  which  a  person  could  fall. 

(d)  This  section  shall  not  apply  where 
bridge  workers  are  performing  repairs  or 
inspections  of  a  minor  nature  that  are 
completed  by  working  exclusively 
between  the  outside  rails,  including  but 
not  limited  to,  routine  welding,  spiking, 
anchoring,  spot  sxirfacing,  and  joint  bolt 
replacement.  . 

4.  By  revising  §  214.105  to  read  as 
follows: 

§  21 4.1 05    Fall  protection  systems 
standards  and  practices. 

(a)  General  requirements.  All  fall 
protection  systems  required  by  this 
subpart  shall  conform  to  the  following: 

(1)  Fall  protection  systems  shall  be 
used  only  for  personal  fall  protection. 

(2)  Any  fall  protection  system 
subjected  to  impact  loading  shall  be 
immediately  and  permanently  removed 
bom.  service  unless  fully  inspected  and 
determined  by  a  competent  person  to  be 
undamaged  and  suitable  for  reuse. 

(3)  All  fall  protection  system 
components  shall  be  protected  from 
abrasions,  corrosion,  or  any  other  form 
of  deterioration. 

(4)  All  fall  protection  system 
components  shall  be  inspected  prior  to 
each  use  for  wear,  damage,  corrosion, 
mildew,  and  other  deterioration. 
Defective  components  shall  be 
permanently  removed  bom  service. 

(5)  Prior  to  use  and  after  any 
component  or  system  is  changed,  bridge 
workers  shall  be  trained  in  the 
application  limits  of  the  equipment, 
proper  hook-up,  anchoring  and  tie-off 
techniques,  methods  of  use.  and  proper 
methods  of  equipment  inspection  and 
storage.' 
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(6)  The  railroad  or  railroad  contractor 
shall  provide  for  prompt  rescue  of 
bridge  workers  in  the  event  of  a  fall. 

(7)  Connectors  shall  have  a  corrosion- 
resistant  finish,  and  all  surfaces  and 
edges  shall  be  smooth  to  prevent 
damage  to  interfacing  parts  of  the 
system. 

(8)  Connectors  shall  be  drop  forged, 
pressed  or  formed  steel,  or  made  of 
equivalent-strength  materials. 

(9)  Anchorages,  including  single-  and 
double-head  anchors,  shall  be  capable  of 
supporting  at  least  5,000  pounds  per 
bridge  worker  attached,  or  shall  be 
designed,  installed,  and  used  imder 
supervision  of  a  qualified  person  as  part 
of  a  complete  personal  fall  protection 
system  that  maintains  a  safety  factor  of 
at  least  two. 

(b)  Personal  fall  arrest  systems.  All 
components  of  a  personal  fall  arrest 
system  shall  conform  to  the  following 
standards: 

(1)  Lanyards  and  vertical  lifelines  that 
tie  off  one  bridge  worker  shjdl  have  a 
minimum  breaking  strength  oT  5,000 
poimds. 

(2)  Self-retracting  lifelines  and 
lanyards  that  automatically  limit  free 
fall  distance  to  two  feet  or  less  shall 
have  components  capable  of  sustaining 
a  mipiniiim  static  tensile  load  of  3,000  ' 
pounds  applied  to  the  device  writh  the 
lifeline  or  lanyard  in  the  fully  extended 
position. 

(3)  Self-retracting  lifelines  and 
lanyards  that  do  not  limit  free  fall 

•  distance  to  two  feet  or  less,  ripstitch, 
and  tearing  and  deformed  lanyards  shall 
be  capable  of  withstanding  5,000 
pounds  applied  to  the  device  with  the 
lifeline  or  lanyard  in  the  fully  extended 
position. 

(4)  Horizontal  lifelines  shall  be 
designed,  installed,  and  used  under  the 
supervision  of  a  competent  person,  as 
part  of  a  complete  personal  fall  arrest 
system  that  maintains  a  safety  factor  of 
at  least  two. 

(5)  Lifelines  shall  not  be  made  of 
natural  fiber  rope. 

(6)  Body  belts  shall  not  be  used  as 
components  of  personal  fall  arrest 
systems.  ^ 

(7)  The  personal  fall  arrest  system 
shall  limit  the  maximiun  arresting  force 
on  a  bridge  woriter  to  1.800  poimds 
when  used  with  a  body  harness. 

(8)  The  personal  fall  arrest  system 
shall  bring  a  bridge  worker  to  a 
complete  stop  and  limit  maximum 
deceleration  distance  a  bridge  worker 
travels  to  3.5  feet. 

(9)  The  personal  fall  arrest  system 
shall  have  sufficient  strength  to 
withstand  twice  the  potential  impact 
energy  of  a  bridge  worker  bee  falling  a 
distance  of  six  feet,  or  the  free  fall 


distance  permitted  by  the  system, 
whichever  is  less. 

(10)  The  personal  fall  arrest  system 
shall  be  arranged  so  that  a  bridge  worker 
cannot  free  fall  more  than  six  feet  and 
cannot  contact  the  ground  or  any  lower 
horizontal  surface  of  the  bridge; 

(11)  Personal  fall  arrest  systems  shall 
be  worn  with  the  attachment  point  of 
the  body  harness  located  in  the  center 
of  the  wearer's  back  near  shoulder  level, 
or  above  the  wearer's  head. 

(12)  When  vertical  lifelines  are  used, 
each  bridge  worker  shall  be  provided 
with  a  separate  lifeline. 

(13)  Devices  used  to  connect  to  a 
horizontal  lifeline  that  may  become  a 
vertical  lifeline  shall  be  capable  of 
locking  in  either  direction. 

(14)  Dee-rings  and  snap-hooks  shall 
be  capable  of  sustaining  a  minimum 
tensile  load  of  3,699  pounds  without 
cracking,  breaking,  or  taking  permanent 
deformation. 

(15)  Dee-rings  and  snap-hooks  shall 
be  capable  of  sustaining  a  minimiun 
tensile  load  of  5,000  pounds. 

(16)  Snap-hooks  shall  not  be 
connected  to  each  other. 

(17)  Snap-hooks  shall  be 
dimensionailly  compatible  with  the 
member  to  which  they  are  connected  to 
prevent  unintentional  disengagement,  or 
shall  be  a  locking  snap-hook  designed  to 
prevent  unintentional  disengagement. 

(18)  Unless  of  a  locking  type,  snap- 
hooks  shall  not  be  engaged: 

(i)  Directly,  next  to  a  webbing,  rope, 
or  wire  rope; 

(ii)  To  each  other; 

(iii)  To  a  dee-ring  to  which  another 
snap-hook  or  other  connector  is 
attached; 

(iv)  To  a  horizontal  lifeline;  or 

(v)  To  any  object  that  is  incompatibly 
shaped  or  dimensioned  in  relation  to  • 
the  snap-hook  so  that  unintentional 
disengagement  could  occur. 

(c)  Safety  net  systems.  Use  of  safety 
net  systems  shall  conform  to  the 
following  standards  and  practices: 

(1)  Safety  nets  shall  be  installed  as 
close  as  practicable  under  the  walking/ 
working  surface  on  which  bridge 
workers  are  working,  but  shall  not  be 
installed  more  than  30  feet  below  such 
surface. 

(2)  If  the  distance  from  the  working 
surface  to  the  net  exceeds  30  feet,  bridge 
workers  shall  be  protected  by  personal 
fall  arrest  systems. 

(3)  The  safety  net  shall  be  installed 
such  that  any  fall  from  the  working 
surface  to  the  net  is  unobstructed. 

(4)  Except  as  provided  in  this  section, 
safety  nets  and  net  installations  shall  be 
drop-tested  at  the  jobsite  after  initial 
installation  and  before  being  used  as  a 
fall  protection  system,  whenever 


relocated,  after  major  repair,  and  at  six- 
month  intervals  if  left  in  one  place.  The 
drop-test  shall  consist  of  a  400-pound 
bag  of  sand  30  inches,  plus  or  minus 
two  inches,  in  diameter  dropped  into 
the  net  frtim  the  highest  (but  not  less 
than  3V2  feet)  working  surface  on  which 
bridge  workers  are  to  be  protected. 

(i)  When  the  railroad  or  railroad 
contractor  demonstrates  that  a  drop-test 
is  not  feasible  and,  as  a  result,  the  test 
is  not  performed,  the  railroad  or  railroad 
contractor,  or  designated  competent 
person,  shall  certify  that  the  net  and  its 
installation  are  in  compliance  with  the 
provisions  of  this  section  by  preparing 
a  certification  record  prior  to  use  of  the 
net. 

(ii)  The  certification  shall  include  an 
identification  of  the  net,  the  date  it  was 
determined  that  the  net  was  in 
compliance  with  this  section,  and  the 
signature  of  the  person  making  this 
determination.  Such  person's  signature 
shall  certify  that  the  net  and  its 
installation  are  in  compliance  with  this 
section.  The  most  recent  certification  for 
each  net  installation  shall  be  available  at 
the  jobsite  where  the- subject  net  is 
located. 

(5)  Safety  nets  and  their  installations 
shall  be  capable  of  absorbing  an  impact 
force  equal  to  that  produced  by  the  drop 
test  specified  in  this  section. 

(6)  The  safety  net  shall  be  installed 
such  that  there  is  no  contact  with 
surfaces  or  structures  below  the  net 
when  subjected  to  an  impact  force  equal 
to  the  drop  test  specified  in  this  section. 

(7)  Safety  nets  shall  extend  outward 
from  the  outermost  projection  of  the 
work  surface  as  follows: 

(i)  When  the  vertical  distance  from 
the  working  level  to  the  horizontal 
plane  of  the  net  is  5  feet  or  less,  the 
minimum  required  horizontal  distance 
of  the  outer  edge  of  the  net  beyond  the 
edge  of  the  working  surface. is  8  feet. 

(ii)  When  the  vertical  distance  from 
the  working  level  to  the  horizontal 
plane  of  the  net  is  5  feet,  but  less  than 
10  feet,  the  minimum  required 
horizontal  distance  of  the  outer  edge  of 
the  net  beyond  the  edge  of  the  working 
surface  is  10  feet. 

(iii)  When  the  vertical  distance  from 
the  working  level  to  the  horizontal 
plane  of  the  net  is  more  than  10  feet,  the 
minimum  required  horizontal  distance 
of  the  outer  edge  of  the  net  beyond  the 
edge  of  the  working  surface  is  13  feet. 

(8)  Defective  nets  shall  not  be  used. 
Safety  nets  shall  be  inspected  at  least 
once  a  week  for  mildew,  wear,  damage, 
and  other  deterioration.  Defective 
components  shall  be  removed 
permanently  bom  service. 
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(9)  Safety  nets  shall  be  inspected  after 
any  occurrence  that  could  alYect  the 
integrity  of  the  safety  net  system. 

(10)  Tools,  scraps,  or  other  materials 
that  have  fallen  into  the  safety  net  shall 
be  removed  as  soon  as  possible,  and  at 
least  before  the  next  work  shift. 

(11)  Each  safety  net  shall  have  a 
border  rope  for  webbing  with  a 
minimum  breaking  strength  of  5,000 
pounds. 

(12)  The  maximum  size  of  each  safety 
net  mesh  opening  shall  not  exceed  36 
square  inches  and  shall  not  be  longer 
than  6  inches  on  any  side  measiued 
center-to-center  of  mesh  ropes  or 
webbing.  All  mesh  crossing  shall  be 
secured  to  prevent  enlargement  of  the 
mesh  opening. 

(13)  Connections  between  safety  net 
panels  shall  be  as  strong  as  integral  net 
components  and  shall  be  spaced  not 
more  than  6  inches  apart. 

5.  By  revising  §  214.107  paragraphs  (a) 
and  (b)  to  read  as  follows: 

f  214.107    Wortdngoveroradjacmtto 


(a)  Bridge  workers  working  over  or 
adjacent  to  water  with  a  depth  of  foiu 
feet  or  more,  or  where  the  danger  of 
drowning  exists,  shall  be  provided  and 
shall  use  life  vests  or  buoyant  work 
vests  in  compliance  with  U.S.  Coast 
Guard  requirements  in  46  CFR  160.047, 
160.052,  and  160.053.  Life  preservers  in 
compliance  with  U.S.  Coast  Guard 
requirements  in  46  CFR  160.055  shall 
also  be  within  ready  access.  This  section 
shall  not  apply  to  bridge  workers  using 
personal  fall  arrest  systems  or  safety 
nets  that  comply  with  this  subpart. 

(b)  Life  vests  or  buoyant  worx  vests 
shall  not  be  required  when  bridge 
workers  are  conducting  inspections  that 
involve  climbing  structures  above  or 
below  the  bridge  deck.    | 

6.  By  revising  §§  214.111,  214.113, 
214.115  and  214.117  to  read  as  follows: 

{214.111    Porsonal  protodive  aquipnwnt. 


With  the  exception  of  foot  protection, 
the  railroad  or  railroad  contractor  shall 
provide  and  the  bridge  worker  shall  use 
appropriate  personal  protective 
equipment  described  in  this  subpart  in 
all  operations  where  there  is  exposure  to 
hazardous  conditions,  or  where  this 
subpart  indicates  the  need  for  using 
such  equipment  to  reduce  the  hazards  to 
railroad  bridge  workers.  The  raiboad  or 
railroad  contractor  shall  require  the  use 
of  foot  protection  when  the  potential  for 
foot  injiuy  exists. 


S214.113 

(a)  Railroad  bridge  workers  working 
in  areas  where  there  is  a  possible  danger 


of  head  injury  from  impact,  or  from 
falling  or  flying  objects,  or  from 
electrical  shock  and  biuns,  shall  be 
provided  and  shall  wear  protective 
helmets. 

(b)  Helmets  for  the  protection  of 
railroad  bridge  workers  against  impact 
and  penetration  of  falling  and  flying 
objects,  or  from  high  voltage  electrical 
shock  and  bums  shall  conform  to  the 
national  consensus  standards  for 
industrial  head  protection  (American 
National  Standards  Institute,  Z89.1- 
1986,  Protective  Headwear  for  bidustrial 
Workers).  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  from  the 
American  National  Standards  Institute, 
25  West  43rd  Street,  New  York,  NY 
10036.  Copies  may  be  inspected  at  the 
Federal  Railroad  Administration,  Docket 
Clerk,  1120  Vermont  Avenue  NW., 
Washington,  DC,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

§214.115    Foot  protection. 

(a)  The  railroad  or  railroad  contractor 
shall  require  raifroad  bridge  workers  to 
wear  foot  protection  equipment  when 
potential  foot  injviry  may  result  from 
impact,  falling  or  flying  objects, 
electrical  shock  or  bums,  or  other 
hazardous  condition. 

(b)  Safety-toe  footwear  for  railroad 
bridge  workers  shall  conform  to  the 
national  consensus  standards  for  safety- 
toe  footwear  (American  National 
Standards  Institute,  American  National 
Standard  Z4 1-1 991,  Standard  for 
Personal  Protection-Protective 
Footwear).  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  in  accordance 
with  5  U.S.C.  552(a)  and  1  CFR  part  51. 
Copies  may  be  obtained  bom  American 
National  Standards  Institute,  25  West 
43rd  Street,  New  York,  NY  10036. 
Copies  may  be  inspected  at  the  Federal 
Railroad  Administration,  Docket  Clerk. 
1120  Vermont  Avenue,  Washington.  DC, 
or  at  the  Office  of  the  Federal  Register. , 
800  North  Capitol  Street.  NW..  suite 
700,  Washington  DC. 

§214.117    Eye  and  face  pratsetion. 

(a)  Railroad  Bridge  workers  shall  wear 
eye  and  face  protection  equipment 
when  potential  eye  or  iace  injiuy  may 
result  from  physical,  chemical,  or 
radiant  agents. 

(b)  Eye  and  face  protection  equipment 
required  by  this  section  shall  conform  to 
the  national  consensus  standards  for 
occupational  and  educational  eye  and 
face  protection  (American  National 
Standards  Institute,  Z87. 1-1989. 


Practice  for  Occupational  and 
Educational  Eye  and  Face  Protection). 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  die  American  National 
Standards  Institute.  25  West  43rd  Street. 
New  York.  NY  10036.  Copies  may  be 
inspected  at  the  Federal  Raifroad 
Administration,  Docket  Clerk,  1120 
Vermont  Avenue,  Washington,  DC,  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

(c)  Face  and  eye  protection  equipment 
requfred  by  this  section  shall  be  kept 
clean  and  in  good  repafr.  Use  of 
equipment  with  structural  or  optical 
defects  is  prohibited. 

(d)  Railroad  bridge  workers  whose 
vision  requires  the  use  of  corrective 
lenses,  when  required  by  this  section  to 
wear  eye  protection,  shall  be  protected 
by  goggles  or  spectacles  of  one  of  the 
following  types: 

(i)  Spectacles  whose  protective  lenses 
provide  optical  correction  the,  frame  of 
which  includes  shielding  against  objects 
reaching  the  wearer's  eyes  around  the 
lenses; 

(ii)  Goggles  that  can  be  worn  over 
corrective  lenses  without  disturbing  the 
adjustment  of  the  lenses;  or 

(iii)  Goggles  that  incorporate 
corrective  lenses  mounted  behind  the 
protective  lenses. 

7.  By  correcting  the  heading  of 
§  214.302  to  read  as  follows: 

§214.302    Information  collection 
requirements. 

Issued  in  Washington,  DC  on  January  7, 
2002. 

Allan  Rutter. 

Federal  Railroad  Administrator. 
IFR  Doe.  02-723  Filed  1-14-02;  8:45  am] 
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Magnuaon-Stavena  Flahery 
ConaarvaUon  and  Management  Act 
ProvMona;  Raharlaa  of  the 
Northeaalam  UnHad  Stalea;  Atlantic 
Daep-Saa  Red  Crab  Flahery;  Cloaure 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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action:  Closure. 


SUMMARY:  NMFS  aimounces  that, 
effective  0001  hom«  (l.t.),  January  18, 
2002,  through  May  14,  2002, 
notvidthstanding  any  other  regulations 
implemented  for  the  Atlantic  deep-sea 
red  crab  fishery,  vessels  may  not  fish 
for,  possess,  or  land  red  crab  in  or  ft'om  • 
the  U.S.  exclusive  economic  zone  (EEZ) 
in  waters  of  the  western  Atlantic  Ocean 
bom  35°15.3'  N.  lat.,  the  latitude  of 
Cape  Hatteras  Light,  NC,  northward  to 
the  U.S.-Canada  border,  in  excess  of  100 
lb  (45.4  kg)  per  trip.  This  action  is  based 
on  a  determination  that  the  red  crab 
total  allowable  catch  (TAC)  is  projected 
to  be  reached  as  of  January  18,  2002, 
and  is  necessary  to  prevent  the  fishery 
from  exceeding  the  TAC  established  by 
the  emergency  rule  that  was  published 
November  13,  2001. 
DATES:  Effective  0001  hours  (l.t.), 
January  18,  2002,  through  2400  hours. 
May  14,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  E. 
Martin  Jaffe.  Fishery  Policy  Analyst, 
978-281-9272,  fax  978-281-9135,  e- 
mail  martin.jaffe@noaa.gov . 
SUPPLEMENTARY  INFORMATION:  On  May  8. 
2001,  NMFS  published  a  red  crab 
emergency  interim  mle  (66  FR  23182)  to 
address  concerns  that  overfishing  of  the 
red  crab  resource  may  be  occurring 
within  the  EEZ  from  Cape  HatteraS" 


Light,  NC,  northward  to  the  U.S.-Canada 
border.  This  action  contained  measures 
that  included  a  TAC  of  2.5  million  lb 
(1,134  mt)  of  red  crab  for  the  180-day 
period  of  effectiveness  for  the  rule.  To 
help  ensure  that  the  TAC  was  not 
exceeded,  this  rule  also  contained 
regulations  that  required  the  closure  of 
the  directed  red  crab  fishery  as  of  the 
date  NMFS  determined  that  the  total 
landings  of  red  crab  would  reach  or 
exceed  the  TAC.  NMFS  subsequently 
determined  that  the  TAC  was  projected 
to  be  harvested  prior  to  completion  of 
the  180-day  emergency  action  (through 
November  14,  2001)  and  on  August  8, 
2001,  NMFS  published  notification  of 
closiu^  of  the  fishery  effective  August 
17,  2001,  through  November  14,  2001. 
in  the  Federal  Register  (66  FR  41454). 

On  November  13,  2001,  NMFS 
extended  the  expiration  date  of  the 
emergency  rule  for  an  additional  180 
days  (through  May  14,  2002)  to  continue 
protection  of  red  crab  while  permanent 
measures  are  being  developed  by  the 
New  England  Fishery  Management 
Council  (Council)  (66  FR  56781).  The 
extension  adjusted  the  TAC  for  its  180- 
day  duration  to  2.16  million  lb  (979.8 
mt).  This  TAC  is  based  on  one-half  of  an 
annual  TAC  of  5.0  million  lb  (2,268  mt), 
reduced  by  the  overage  caught  during 
the  initial  emergency  period  (which  was 
approximately  340.000  lb  (154.22  mt)). 


The  extension  also  contained 
regulations  that  require  the  closiue  of 
the  directed  red  crab  fishery  as  of  the 
date  NMFS  determines  that  the  total 
landings  of  red  crab  will  reach  or  exceed 
the  TAC. 

NMFS  has  determined,  based  on 
landings  and  other  available 
information,  that  100  percent  of  the 
TAC  for  red  crab  will  be  harvested  by 
January  18,  2002.  Therefore,  effective 
0001  hours  (l.t.).  January  18,  2002, 
through  May  14,  2002,  notwithstanding 
any  other  regulations  of  subpart  M  of  50 
CFR  part  648,  vessels  may  not  fish  for. 
possess,  or  land  red  crab  from  the  U.S. 
EEZ  in  waters  of  the  western  Atlantic 
Ocean  ft'om  35°15.3'  N.  lat.,  the  latitude 
of  Cape  Hatteras  Light,  NC,  northward 
to  the  U.S.-Canada  border,  in  excess  of 
100  lb  (45.4  kg)  per  trip. 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  Januan-  9,  2002. 
lonathan  Kuriand, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-866  Filed  1-9-02;  4:35  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

9  CFR  Parts  101  and  116 
[Doclcet  No.  00-071-1] 

Viruses,  Serums,  Toxins,  and 
Analogous  Products;  Records  and 
Reports  | 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  We  are  proposing  to  amend 
the  Virus-Serum-Toxin  Act  regulations 
concerning  records  and  reports.  First, 
we  are  proposing  to  require  veterinary 
biologies  licensees  and  permittees  to 
record  and  submit  reports  to  the  Animal 
and  Plant  Health  hispection  Service 
concerning  adverse  events  associated 
with  the  use  of  biological  products  that 
they  produce  or  distribute.  Second,  we 
are  proposing  to  require  veterinary 
biologies  licensees  and  permittees  to 
report  to  the  Animal  and  Plant  Health 
hispection  Service  the  number  of  doses 
of  each  licensed  product  that  they 
distribute.  Third,  we  are  proposing  to 
provide  definitions  Sor  adverse  event 
and  adverse  event  report.  These  actions 
would  assist  the  Animal  and  Plant 
Health  Inspection  Service  in  providing 
complete  and  accurate  information  to 
consumers  regarding  adverse  reactions 
or  other  problems  associated  with  the 
use  of  licensed  biological  products. 
DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  March  18, 
2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  00-071-1, 
Regulatory  ^n^ysis  and  Development, 
PPD.  APHIS,  Station  3C71,  4700  River 
Road  Unit  118.  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 


refers  to  Docket  No.  00-071-1.  If  you 
use  e-mail,  address  your  comment  to 
reguIations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  00-071-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  between  8  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
except  holidays.  To  be  sure  someone  is 
there  to  help  you,  please  call  (202)  690- 
2817  before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets  are 
available  on  the  Internet  at  http:// 
www.aphis.  usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Albert  P.  Morgan,  Chief  of  Operational 
Support,  Center  for  Veterinary 
Biologies,  Licensing  and  Policy 
Development,  VS,  APHIS.  4700  River 
Road  Unit  148,  Riverdale,  MD,  20737- 
1231; (301)  734-8245. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  regulations  in  9  CFR  part  116 
contain  requirements  for  maintaining 
detailed  records  of  information 
necessary  to  give  a  complete  accounting 
of  all  the  activities  within  a  veterinary 
biologies  establishment. 

In  this  dociunent,  we  are  proposing 
amendments  to  that  part.  First,  we  are 
proposing  to  require  veterinary  biologies 
licensees  and  permittees  to  record  and 
submit  reports  to  the  Animal  and  Plant 
Health  hispection  Service  (APHIS) 
concerning  adverse  events  associated 
with  the  use  of  biological  products  that 
they  produce  or  distribute.  Second,  we 
are  proposing  to  require  veterinary 
biologies  licensees  and  permittees  to 
report  to  APHIS  the  number  of  doses  of 
each  licensed  product  that  they 
distribute.  Third,  we  are  proposing 
definitions  for  adverse  event  and 
adverse  event  report. 

Definitions 

The  regulations  at  9  CFR  part  101 
contain  definitions  of  terms  used  in  the 


regulations  concerning  veterinary 
biologies.  The  proposed  changes  to  part 
116  of  the  regulations  would  make  it 
necessary  for  us  to  add  definitions  in 
§  101.2  for  two  terms  used  in  the 
proposed  regulations:  Adverse  event  and 
adverse  event  report.  We  would  define 
adverse  event  as  "any  undesirable  and 
imintended  occurrence  after  the  use  of 
a  biological  product,  whether  or  not  the 
cause  of  the  event  is  known.  For 
products  administered  to  animals, 
adverse  events  are  those  involving  the 
health  of  the  treated  animal,  including 
the  apparent  failure  to  protect  against 
disease.  For  products  intended  to 
diagnose  disease,  adverse  events  refer  to 
anything  that  hinders  discovery  of  the 
correct  diagnosis."  We  would  define 
adverse  event  report  as  "a 
communication  concerning  the 
occurrence  of  one  or  more  adverse 
events  which  identifies  the  product(s), 
animal(s),  and  person  making  the 
report."  The  receipt  of  an  adverse  event 
report  does  not  necessarily  imply  that 
the  product  caused  the  adverse  event. 

Adverse  Event  Records  and  Reports 

Currently,  §  116.1(a)  requires  each 
licensee,  permittee,  and  foreign 
manufacturer  of  biological  products 
imported  into  the  United  States  to 
maintain,  at  the  licensed  or  foreign 
establishment  in  which  the  products  are 
prepared,  detailed  records  of 
information  necessary  to  give  a 
complete  accounting  of  all  the  activities 
within  each  estabUshment.  Section 
116.1,  paragraph  (a),  further  states  that 
such  records  must  include,  but  are  not 
limited  to.  the  items  listed  in  part  116. 
which  are  inventory  and  disposition 
records  (§  116.2),  label  records  (§  116.3). 
sterilization  and  pasteurization  records 
(§  116.4),  product  development  and 
preparation  and  market  suspensions  and 
recalls  (§  116.5),  animal  records 
(§  116.6),  and  test  records  (§  116.7). 

In  addition,  §§  116.1(b)  and  116.5(b) 
state  that  if  at  any  time  there  are 
indications  fhat  raise  questions 
regarding  the  purity,  safety,  potency,  or 
efficacy  of  a  product,  or  if  it  appears  that 
there  may  be  a  problem  regarding  the 
preparation,  testing,  or  distribution  of  a 
product,  the  licensee,  permittee,  or 
foreign  manufacturer  mtist  immediately 
notify  APHIS  concerning  the 
circumstances  and  the  action  taken,-  if 
any. 
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However,  the  regulations  in  §  116.1(a) 
and  (b)  and  §  116.5(b)  do  not  explicitly 
require  licensees  and  permittees  to 
maintain  records  of  reports  of  adverse 
events  associated  with  the  use  of 
veterinary  biologies,  nor  do  the 
regulations  provide  specific  guidance  in 
determining  when  an  adverse  event 
report  may  raise  questions  regarding  the 
purity,  safety,  potency,  efficacy, 
preparation,  testing,  or  distribution 
(PSPEPTD)  of  such  product. 
Consequently,  each  veterinary  biologies 
manufacturer  makes  independent 
determination  concerning  (1)  whether 
an  adverse  event  report  raises  PSPEPTD 
questions  and  (2)  when  and  in  what 
manner  such  report  of  the  adverse  event 
will  be  provided  to  APHIS'. 

To  limit  the  harm  to  animals  posed  by 
unsatisfactory  veterinary  biologies, 
APHIS  currently  must  rely  primarily  on 
adverse  event  reports  provided  by  the 
manufacturer.  Unexpected  or 
unexplained  adverse  events  associated 
with  the  use  of  veterinary  biologies  in 
animals  are  reported  to  the  veterinary 
biologies  manufacturer  either  by  the 
consumer  or  in  the  form  of  a  report  from 
a  technical  service  veterinarian 
employed  by  the  manufacturer  to 
monitor  the  performance  of  their 
products  in  \he  field. 

Currently,  licensees  and  permittees 
are  using  nonstandardized  methods  to 
record  and  submit  reports  regarding 
adverse  events  to  APHIS.  In  addition, 
adverse  event  reports  that  may  signal 
problems  concerning  the  use  of 
veterinary  biologies  products  are  not  all 
being  submitted  to  APHIS  in  a  timely 
manner.  Unless  we  have  complete  and 
timely  reports,  we  may  not  be  able  to 
take  expeditious  action  to  limit  the 
harm  in  animals  caused  by  veterinary 
biological  products  that  may  b@  harmful 
or  dangerous  to  animals.  Therefore,  we 
are  proposing  to  add  to  the  regulations 
a  new  §  116.9  for  adverse  event  records. 
New  §  116.9  would  require  licensees 
and  permittees  to  record  reports  of  all 
adverse  events  that  they  receive 
concerning  the  use  of  biological 
products  that  they  produce  or  distribute 
and  submit  a  svmimary  of  such  reports 
to  APHIS  on  an  annual  basis.  Licensees 
and  permittees  would  be  required  to 
record  information  concerning  adverse 
events  that  includes:  (1)  The  date  of  the 
report;  (2)  identification  of  the  person 
initiating  the  report;  (3)  the  true  name 
of  the  product  involved  and  product 
trade  name;  (4)  the  product  serial 
number,  if  available;  (5)  a  description  of 
the  adverse  event;  (6)  the  animal(s) 
involved;  and  (7)  any  other  pertinent 
identifying  information  regarding  the 
product 


In  addition,  in  new  §  116.9.  we  would 
propose»that  licensees  and  permittees 
prepare  summaries  of  the  adverse  event 
report  records  for  submission  to  APHIS. 
Beginning  with  the  date  the  product  is 
licensed,  such  summaries  would  have  to 
include  intervals  of  6  months  during  the 
first  year  and  intervals  of  1  year 
thereafter.  We  would  also  require 
summaries  to  be  received  by  APHIS 
within  30  days  after  the  end  of  the 
interval. 

We  would  require  records  for  each  6- 
month  interval  after  the  product  is 
licensed  because  little  is  known  about 
newly  licensed  products,  except  for 
observations  made  during  the 
immunogenieity  studies,  safety  tests, 
and  field  trials  for  these  products.  We 
believe  that  more  frequent  reporting 
requirements  for  newly  licensed 
products  would  ensure  that  we  have 
adequate  data  to  support  a  decision  to 
take  regulator>'  action  against  products 
that  are  associated  with  an  unusual 
number  of  adverse  event  reports. 

We  are  also  proposing  to  revise 
§§  116.1(a)(3)  and  116.8  of  the 
regulations  to  allow  adverse  event 
records  to  be  excluded  from  the  list  of 
records  to  be  completed  before  serials 
may  be  marketed  because  adverse  event 
records  cannot  be  completed  before  a 
product  has  been  distributed  and  used 
in  animals. 

The  proposed  amendments  would 
standardize  the  adverse  event  reporting 
system  and  the  information  that  should 
be  included  when  making  records  of 
adverse  event  reports. 

Number  of  Doses  Distributed 

In  order  to  provide  an  objective 
measure  of  when  it  may  be  necessary  to 
take  action  against  a  veterinary  biologic 
to  limit  the  harm  in  animals,  and  as  a 
component  of  the  adverse  event 
reporting  system,  we  would  use  the 
number  of  doses  of  product  distributed 
instead  of  the  number  of  doses  of 
product  administered  to  animals  to 
calculate  the  incidence  of  adverse 
events  associated  with  a  particular 
product.  T)rpically,  the  number  of  doses 
of  product  administered  to  animals 
would  be  used  to  calculate  incidence. 
Because  we  must  take  timely  action  and 
may  not  know  precisely  how  many 
animals  have  been  treated  with  a 
product,  we  believe  that  the  number  of 
marketed  doses  of  a  product  should  be 
representative  of  the  nimiber  of  doses 
that  were  administered  to  animals. 

Currently,  the  regulations  in  part  116 
do  not  require  veterinary  biologies 
manufacttuers  to  report  to  APHIS  the 
number  of  doses  of  each  licensed 
product  that  are  distributed.  Therefore, 
we  are  proposing  to  add  this 


requirement  in  new  §  116.5(c).  In 
addition,  we  are  proposing  that  the 
records  include  the  number  of  doses  for 
each  6-month  interval  after  the  product 
is  licensed  during  the  first  year  and  each 
yearly  interval  thereafter.  We  would 
also  require  thej^ports  to  be  received 
within  30  days  after  the  end  of  the 
interval. 

We  would  require  records  for  each  6- 
month  interval  after  the  product  is 
licensed  based  on  the  reasons  provided 
previously  in  this  document  under 
"Adverse  Event  Reports." 

Miscellaneous 

We  are  also  proposing  to  make  minor, 
nonsubstantive,  editorial  changes  to  the 
regulations,  as  set  out  in  the  rule  portion 
of  this  document,  for  clarity. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12866.  The  rule 
has  been  determined  to  be  not 
significant  for  the  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

We  are  proposing  to  amend  the  Virus- 
Serum-Toxin  Act  regulations  for  records 
and  reports.  First,  we  are  proposing  to 
require  veterinary  biologies  licensees 
and  permittees  to  record  and  submit 
reports  to  APHIS  concerning  adverse 
events  associated  with  the  use  of 
biological  products  that  they  produce  or 
distribute.  Second,  we  are  proposing  to 
require  veterinary  biologies  licensees 
and  permittees  to  report  to  APHIS  the 
number  of  doses  of  each  licensed 
product  that  they  distribute.  Third,  we 
are  proposing  to  provide  definitions  for 
adverse  event  and  adverse  event  report. 
These  actions  would  assist  us  in 
providing  complete  and  accurate 
information  to  consumers  regarding 
adverse  reactions  or  other  problems 
associated  with  the  use  of  licensed 
biological  products. 

This  proposed  rule  would  affect  most, 
if  not  all,  licensed  manufacturers  of 
veterinary  biologies.  Currently,  there  are 
approximately  150  veterinary  biologies 
manufacturers,  including  permittees. 
According  to  the  standards  of  the  Small 
Business  Administration,  most 
veterinary  biologies  establishments 
would  be  classified  as  small  entities. 

We  believe  that  this  proposed  rule 
■  would  not  have  a  significant  effect  on 
small  entities  because  most  veterinary 
biologies  manufacturers  currently 
maintain  recordkeeping  systems  for 
adverse  event  reports,  and  this  proposed 
rule  does  not  restrict  manufacturers 
from  using  their  discretion  to  choose  the 
most  appropriate  recordkeeping  system 
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for  maintaining  records  of  these  reports. 
However,  one  of  the  purposes  of  this 
proposed  rule  is  to  provide  veterinary 
biologies  manufacturers  with  criteria 
that  should  be  included  in  the  reports 
so  that  the  reports  are  standardized  from 
manufacturer  to  manufacturer  and 
submitted  to  APHIS  in  a  timely  manner. 

In  addition,  the  proposed  requirement 
that  veterinary  biologies  raanufactiu-ers 
report  the  nimiber  of  doses  of  each 
licensed  or  permitted  product  that  has 
been  distributed  would  not  have  a 
significant  effect  on  small  entities. 
Veterinary  biologies  manufactiwers 
currently  maintain  records  of  the 
number  of  doses  of  a  product  produced 
and  distributed.  This  proposed  rule 
would  only  require  veterinary  biologies 
manufacturers  to  report  the  nimiber  of 
doses  to  APHIS  as  required  by  the 
proposed  regulations. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  nuimber  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
Stale  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988    | 

This  proposed  rule  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  It  is  not  intended  to 
have  retroactive  effect.  This  rule  would 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule.  The  Act  does  not  provide 
administrative  procedures  which  must 
be  exhausted  prior  to  a  judicial 
challenge  to  the  provisions  of  this  rule. 

Paperwork  Reduction  Act 

In  accordance  with  section  3507(d)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.),  the  information 
collection  or  recordkeeping 
requirements  included  in  this  proposed 
rule  have  been  submitted  for  approval  to 
the  Office  of  Management  and  Budget 
(OMB).  Please  send  written  comments 
to  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Attention: 
Desk  Officer  for  APHIS,  Washington,  DC 
20503.  Please  state  that  your  comments 
refer  to  Docket  No.  00-071-1.  Please 
send  a  copy  of  your  comments  to:  (1) 
Docket  No.  0O-071-1,  Regulatory 
Analysis  and  Development,  PPD, 
APHIS,  Suite  3C03.  4700  River  Road 


Unit  118,  Riverdale.  MD  20737-1238, 
and  (2)  Clearance  Officer,  OCIOj^USDA, 
room  404-W,  14th  Street  and 
Independence  Avenue  SW., 
Washington,  DC  20250.  A  comment  to 
OMB  is  best  assured  of  having  its  full 
effect  if  OMB  receives  it  within  30  days 
of  publication  of  this  proposed  rule. 

This  proposed  rule  would  require 
manufacturers  of  veterinary  biological 
products  to  maintain  records  of  adverse 
event  reports  that  they  receive 
concerning  the  use  of  veterinary 
biological  products  that  they  produce  or 
distribute  for  2  years  or  longer  and 
submit  a  summary  of  such  reports  to 
APHIS.  The  reports  would  have  to  be 
submitted  at  6-month  intervals  diu-ing 
the  first  year  the  product  is  licensed  and 
at  1-year  intervals  thereafter.  In 
addition,  licensees  and  permittees 
woidd  have  to  report  to  APHIS  the 
number  of  doses  of  each  licensed 
product  distributed  every  6  months 
during  the  first  year  the  product  is 
licensed  or  permitted  and  at  1-year 
intervals  thereafter.  These  information 
collection  and  recordkeeping 
requirements  would  allow  us  to  monitor 
and  provide  the  appropriate  level  of 
regulatory  oversight. 

We  are  soliciting  comments  from  the 
public  (as  well  as  affected  agencies) 
concerning  this  proposed  amendment  to 
the  records  and  reports  requirements  in 
the  regulations.  We  need  this  outside 
input  to  help  us: 

(1)  Evaluate  whether  the  proposed 
information  collection  in  the  form  of 
records  and  reports  is  necessary  for  the 
proper  performance  of  pur  agency's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  acciu'aey  of  our 
estimate  of  the  burden  of  the  proposed 
information  collection,  including  the 
vafidity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond  (such  as  through  the  use  of 
appropriate  automated,  electronic, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses). 

Estimate  of  burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  1  hour  per 
response. 

Respondents:  Veterinary  biologies 
licensees  and  permittees. 

Estimated  annual  number  of 
respondents:  125. 

Estimated  annual  number  of 
responses  per  respondent:  8. 


Estimated  annual  number  of 
responses:  1 ,000. 

Estimated  total  annual  burden  on 
respondents:  1,000  hours. 

Copies  of  this  information  collection 
can  be  obtained  fi-om:  Mrs.  Celeste 
Sickles,  APHIS'  Information  Collection 
Coordinator,  at  (301)  734-7477. 

List  of  Subjects 

9  CFR  Part  101 

Animal  biologies. 
9  CFR  Part  116 

Animal  biologies.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  we  propose  to  cunend  9 
CFR  parts  101  and  116  as  follows: 

PART  101— OEHNITIONS 

1.  The  authority  citation  for  part  101 
would  be  revised  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22. 
2.80,  and  371.4. 

2.  In  §  101.2,  definitions  of  adverse 
event  and  adverse  event  report  would  be 
added  in  alphabetical  order  to  read  as 
follows: 

§  1 01 .2    Administrative  terminology. 

***** 

Adverse  event.  Any  undesirable  and 
unintended  occurrence  after  the  use  of 
a  biological  product,  whether  or  not  the 
cause  of  the  event  is  known.  For 
products  administered  to  animals, 
adverse  events  are  those  involving  the 
health  of  the  treated  animal,  including 
the  apparent  failure  to  protect  against- 
disease.  For  products  intended  to 
diagnose  disease,  adverse  events  refer  to 
anything  that  hinders  discovery  of  the 
correct  diagnosis. 

Adverse  event  report.  A 
communication  concerning  the 
occurrence  of  one  or  more  adverse 
events  which  identifies  the  product(s), 
animal(s),  and  person  making  the  report. 


PART  116— RECORDS  AND  REPORTS 

3.  The  authority  citation  for  part  116 
would  be  revised  to  read  as  follows: 

Authority:  21  U.S.C.  151-159;  7  CFR  2.22. 
2.80,  and  371.4. 

4.  In  §  116.1,  paragraph  (a)(3)  Would 
be  revised  to  read  as  follows: 

§  1 16.1    Applicability  and  general 
considerations. 

(a)*  *  * 

(3)  Records  (other  than  disposition 
records  and  adverse  event  records) 
required  by  this  part  must  be  completed 
by  the  licensee,  permittee,  or  foreign 
manufacturer,  as  the  case  may  be,  before 
any  portion  of  a  serial  of  any  product 
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may  be  marketed  in  the  United  States  or 
exported. 

***** 

5.  Section  116.5  would  be  amended 
by  adding  a  new  paragraph  (c)  to  read 
as  follows: 

• 

§116.5    Reports. 

***** 

(e)  The  licensee  and/or  permittee 
taust  report  to  APHIS  the  number  of 
doses  of  each  licensed  or  permitted 
product  that  has  been  distributed. 
Reports  must  include  the  number  of 
doses  for  each  6  month  interval  during 
the  first  year  the  product  is  licensed  and 
at  yearly  intervals  thereafter.  Reports 
must  be  received  by  APHIS  within  30 
days  after  the  end  of  the  interval. 
***** 

6.  Section  116.8  would  be  revised  to 
read  as  follows: 

§  11 6.8    Completion  and  retention  of 
records. 

All  records  (other  than  disposition 
records  and  adverse  event  records) 
required  by  this  part  must  be  completed 
by  the  licensee,  permittee,  or  foreign 
manufacturer  before  any  portion  of  a 
serial  of  any  product  may  be  marketed 
in  the  United  States  or  exported.  All 
records  must  be  retained  at  the  place  of 
business  for  the  licensee,  permittee,  or 
foreign  manufacturer  for  a  period  of  2 
years  after  the  expiration  date  of  a 
product  or  longer  as  may  be  required  by 
the  Administrator, 

(Approved  by  the  Office  of  Management  and 
Budget  under  control  number  057&-OO13) 

7.  A  new  §  116.9  would  be  added  to 
read  as  follows: 

§  1 16.9    Adverse  event  records. 

(a)  A  detailed  record  must  be 
maintained  for  every  adverse  event 
report  the  licensee  or  permittee  receives 
for  any  biological  product  it  produces  or 
distributes.  Each  record  must  include: 

(1)  The  date  of  the  report; 

(2)  The  identification  of  the  person 
initiating  the  report; 

(3)  The  true  name  of  the  product 
'  involved  and  product  trade  name; 

(4)  The  serial  number(s)  of  the 
product(s),  if  available; 

(5)  A  description  of  the  advefse  event; 

(6)  The  animal(s)  involved;  and 

(7)  Any  other  pertinent  identifying 
information  regarding  the  product. 

(b)  For  each  product,  summaries  of 
adverse  event  report  records  must  be 
compiled  and  submitted  to  APHIS. 
Beginning  with  the  date  the  product  is 
licensed,  such  summary  compilations 
must  cover  intervals  of  6  months  during 
the  first  year  the  product  is  licensed  and 
yearly  intervals  thereafter.  Summaries^ 
must  be  received  within  30  days  after 
the  end  of  the  interval. 


Done  in  Washington.  DC,  this  10th  day  of 
January,  2002. 
W.  Ron  DeHaven, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  02-938  Filed  1-14-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docltet  No.  2000-NE-4»-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  PW4000  Series  Turbofan 
Engines 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
supersede  an  existing  airworthiness 
directive  (AD),  that  is  applicable  to  Pratt 
&  Whitney  PW4000  series  turbofan 
engines.  That  AD  currently  requires 
operators  to  perform  initial  and 
repetitive  inspections  for  cracking  of 
high  pressure  compressor  (HPC)  ft-ont 
drum  rotors  based  on  cycle  usage.  That 
AD  also  requires  the  remoyal  from 
service  of  any  cracked  HPC  fiiant  drum 
rotors.  This  proposal  clarifies  inspection 
requirements  for  cracking  T)f  high 
pressure  compressor  (HPC)  front  drum 
rotors  that  have  fewer  than  1,000  cycles- 
since-new  (CSN).  This  proposal  is 
prompted  by  comments  from  operators 
seeking  more  clarity  about  the 
inspection  requirements  of  paragraph 
(a)(1)  of  the  current  AD.  The  actions 
specified  in  the  proposed  AI>are 
intended  to  prevent  HPC  drum  rotor 
failure  fitjm  cracks  that  could  result  in 
an  uncontained  engine  failiu-e  and 
damage  to  the  airplane. 
DATES:  Comments  must  be  received  by 
February  14,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-NE- 
49-AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8:00  a.m.  and 
4:30  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  Comments  may 
also  be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment®faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 


The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  400  Main  Street,  East 
Hartford,  CT  06108.  This  information 
may  be  examined,  by  appointment,  at 
the  FAA,  New  England  Region,  Office  of 
the  Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park.  Burlington  MA  01803- 
5299;  telephone:  781-238-7130,  fax: 
781-238-7199. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energ>'  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing^each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NE-49-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


AvailabUity  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-NE-49-AD,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  October  12,  2001,  the  FAA  issued 
AD  2001-20-13,  Amendment  39-12461 
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(66  FR  52023,  October  12,  2001),  to 
require  operators  to  perform  initial  and 
repetitive  inspections  for  cracking  of 
HPC  front  drum  rotors  based  on  cycle 
usage.  That  amendment  also  requires 
the  removal  from  service  of  any  cracked 
HPC  front  drum  rotors.  That  action  was 
prompted  by  reports  that  11  HPC  front 
drum  rotors  have  been  found  cracked  on 
the  spacer  surface  between  the  sixth  and 
seventh  stage  disks.  That  condition,  if 
not  corrected,  could  result  in  HPC  front 
drum  rotor  ^lure  that  could  result  in 
an  uncontained  engine  failure  and 
damage  to  the  airplane. 

Since  that  AD  was  issued,  the  FAA 
received  three  comments  from  operators 
stating  that  the  inspection  requirements 
stated  in  paragraph  (a)(1)  are 
inconsistent  with  the  alert  service 
bulletin.  The  FAA  agreed  with  these 
comments  and  paragraph  (a)(1)  has  been 
changed  to  clarify  inspection 
requirements  for  cracking  of  HPC  front 
drum  rotors  that  have  fewjer  than  1,000 
CSN.  I 

Manufiicturer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  Pratt  & 
Whitney  Alert  Service  Bulletin  (ASB) 
PW4ENG  A72-722,  dated  September  29, 
2000  and  (ASB)  PW4ENG  A72-722, 
Revision  1,  dated  June  7,  2001  that 
describe  procedures  for  initial  and 
repetitive  inspections  for  cracking  of 
HPC  front  drum  rotors  based  on  cycle 
usage  and  the  removal  from  service  of 
any  cracked  HPC  frtint  drum  rotors. 

FAA's  Determination  of  an  Unsafie 
Condition  and  Proposed  Actions 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Pratt  &  Whitney 
PW4000  series  turbofan  engines, 
products  of  this  same  type  design,  the 
proposed  AD  woidd  supersede  AD 
2001-20-13  to  clarify  inspection 
requirements  for  frtint  drum  rotors  that 
have  fewer  than  1,000  cycles-since-new. 
The  actions  are  required  to  be  done  in 
accordance  with  the  service  biUletins 
described  previously. 

Econoniic  AnaljTsis 

The  FAA  estimates  that  there  will  be 
no'additional  costs  attributable  to  this 
proposed  supersedure. 

Regulatory  Anatysn 

This  proposed  nile  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  d^tribution  of 
power  and  responsibilities  among  the 


various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-12461,  (66  FR 
52023,  October  12,  2001),  and  by  adding 
a  new  airworthiness  directive: 

Pratt  &  Whitney:  Docket  No.  2000-NE-49- 
AD.  Supersedes  AD  2001-20-13. 
Amendment  39-12461. 

Applicability 

This  airworthiness  directive  (AD)  applies 
to  Pratt  &  Whitney  (PW)  models  PW4052. 
PW4056,  PW4060,  PW4062,  PW4152, 
PW4156A,  PW4158.  PW4460.  and  PW4462 
turfoofon  engines.  These  engines  are  installed 
on  but  not  limited  to  Boeing  747,  767, 
McDonnell  Douglas  MD-11,  Airbus  Industrie 
A300.  and  A310  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardJess  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 


The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance  ' 

Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  high  pressure 
compressor  (HPC)  front  drum  rotor  from 
cracks,  that  could  result  in  an  uncontained 
engine  failure  and  damage  to  the  airplane,  do 
the  following: 

Initial  Inspection 

(a)  Perform  an  initial  borescope  inspection 
for  cracks  in  accordance  with  the 
Accomplishment  Instructions,  On-Wing 
paragraphs  1  through  13.  of  Pratt  &  Whitney 
(PW)  Alert  Service  Bulletin  (ASB)  No. 
PW4ENG  A72-722,  dated  September  29. 
2000  or  Revision  1.  dated  June  7,  2001.  as 
follows: 

(1)  For  HPC  front  drum  rotors  with  fewer 
than  1.000  cycles-since-new  (CSN)  on  the 
effective  date  of  this  AD,  perform  an  initial 
inspection  within  500  cycles-in-service  (CIS) 
after  accumulating  1,000  CSN. 

(2)  For  HPC  front  drum  rotors  with  1.000 
CSN  or  more  after  the  effective  date  of  this 
AD.  perform  an  initial  inspection  within  500 
CIS  after  the  effective  date  of  this  AD. 

(3)  If  the  presence  of  a  crack  needs  to  be 
confirmed,  perform  an  eddy  current 
inspection  (ECI)  within  five  flight  cycles  of 
the  on-wing  borescope  inspection. 

-  (4)  If  the  presence  of  a  crack  needs  to  be 
confirmed  and  the  suspect  crack  indication 
extends  frtjm  the  knife  edges  to  the  disk 
radius  directly  adjacent  to  the  spacer  wall  of 
the  sixth  or  seventh  stage  as  shown  in 
Figures  2  and  3  of  PW  ASB  No.  PW4ENG 
A72-722,  dated  September  29.  2000.  or 
Revision  1.  dated  June  7,  2001,  the  ECI 
inspection  must  be  done  before  further  flight 

(5)  If  the  presence  of  a  crack  is  confirmed, 
remove  and  replace  the  HPC  front  drum  rotor 
with  a  serviceable  part  before  further  flight. 

(6)  HPC  frtjnt  drum  rotors  fluorescent 
penetrant  inspected  at  the  last  shop  visit,  as 
cited  in  the  compliance  section  of  the  ASB. 
within  500  cycles  of  the  effective  date  of  this 
AD,  satisfy  the  initial  inspection 
requirement. 

Repetitive  Inspections 

(b)  Thereafter,  perform  borescope 
inspections  within  2,200  cycles-since-last- 
inspection,  in  accordance  with  the 
Accomplishment  Instructions,  On-Wing 
paragraphs  1  through  13,  of  PW  ASB  No. 
PW4ENG  A72-722,  dated  September  29, 
2000,  or  Revision  1,  dated  June  7,  2001. 

(1)  If  the  presence  of  a  crack  needs  to  be 
confirmed,  perform  an  EQ  within  five  flight 
cycles. 

(2)  If  the  presence  of  a  crack  needs  to  be 
confirmed  and  the  suspect  crack  indication 
extends  from  the  knife  edges  to  the  disk 
radius  directly  adjacent  to  the  spacer  wall  of 
the  sixth  or  seventh  stage  as  shown  in 
Figures  2  and  3  of  PW  ASB  No.  PW4ENG 
A72-722.  dated  September  29,  2000,  or 
Revision  1,  dated  June  7,  2001,  the  ECI 
inspection  must  be  done  before  further  flight. 


ii„^. 


.1    D. 


{<!*<..•/ \7#^l     RT     Mn     in/Tiioc/1av    Tannnrv   1S     9.(^)9.  / Pmnnfif'A   RiiIrs 


Federal  Register /Vol.  67,  No.  10 /Tuesday,  January  15,  2002  /  Proposed  Rules 


1915 


(3)  If  the  presence  of  a  crack  is  confirmed, 
remove  and  replace  with  a  serviceable  HPC 
front  drum  rotor  before  further  flight. 

Definition  of  Suspect  Crack  Indication 

(c)  For  the  purposes  of  this  AD,  a  suspect 
crack  indication  is  defined  as  a  response 
from  the  visual  borescope  inspection 
procedure  that  denotes  the  possible  presence 
of  a  material  discontinuity  and  requires 
interpretation  to  determine  its  significance. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
Federal  Aviation  Administration  (FAA) 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Burlington,  Massachusetts,  on 
January  7,  2002. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-905  Filed  1-14-02;  8:45  am) 
BUJNG  COM  4»10-1>-P 


FEDERAL  TRADE  COiMilSSION 

16  CFR  Part  432 

Trade  Regulation  Rula  Relating  to 
Power  Output  CMma  for  Ampliflet« 
Utilized  in  Home  Entertainment 
Products 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Notice  deferring  action  on 
proposed  rule. 

SUMMARY:  On  December  22,  2000,  the 
Federal  Trade  Commission  (the 
"Commission")  commenced  a 
rulemaking  proceeding  and  requested 
public  comments  on  a  supplemental 
notice  of  proposed  rulemaking  to  amend 
its  Rule  relating  to  Power  Output  Claims 
for  Amplifiers  Utilized  in  Home 
Entertainment  Products  (the  "Amplifier 
Rule"  or  the  "Rule").  The  Commission 
solicited  comments  until  March  30, 
2001.  In  response  to  a  request  from  an 
industry  trade  association,  the 
Commission  has  determined  to  defer 
action  on  the  proposed  rule,  but  keep 


open  the  rulemaking  record  in  this 
proceeding. 

DATES:  The  Federal  Trade  Commission's 
decision  to  defer  action  on  the  proposed 
rule  is  effective  January  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dermis  Murphy,  Economist,  Division  of 
Consumer  Protection,  Bureau  of 
Economics,  (202)  326-3524,  or  Neil 
Blickman,  Attorney,  Division  of 
Enforcement,  Bureau  of  Consumer 
Protection,  (202)  326-3038,  Federal 
Trade  Commission^  Washington,  DC 
20580. 

SUPPLEMENTARY  INFORMATION:  On 
Decediber  22,  2000,  the  Commission 
published  in  the  Federal  Register  a 
'  request  for  public  comments  on  a 
supplemental  notice  of  proposed 
rulemaking  ("SNPR")  to  amend  its 
Amplifier  Rule,  16  CFR  part  432  (65  FR 
80798).  The  Amplifier  Ride  was 
promulgated  on  May  3, 1974  (39  FR 
15387),  to  assist  consiuners  in 
purchasing  power  amplification 
equipment  for  home  entertairunent 
purposes  by  standardizing  the 
measurement  and  disclosure  of  various 
performance  characteristics  of  the 
equipment.  Specifically,  the  Federal 
Riigfaitwr  notice  solicited  public 
comments  on  Commission  proposals  to 
amend  the  Amplifier  Rule's  testing 
procedures  to  provide  appropriate 
power  output  ratings  for  the  recently 
intnxluced  class  of  mtdtichaimel  audio/ 
video  receivers  and  amplifiers,  such  as 
those  used  in  "home  theater" 
installations.' These  receivers  and 
amplifiers,  which  incorporate  five  or 
more  discrete  chaimels  of  amplification, 
are  designed  to  decode  and/or  amplify 
digitally  encoded  midtichaimel  movie 
soimdtracks,  or  music  program  material 
recorded  on  video  cassette  tapes,  laser 
discs,  or  digital  video  disks. 

Audio/video  receivers  with  digital 
decoding  circuitry  and  five  or  more 
discrete  chaimels  of  amplification  were 
not  available  to  consumers  when  the 
Amplifier  Rule  originally  was 
promulgated,  or  when  the  Commission 
initiated  its  review  of  the  Amplifier 
Rule  in  1997  to  determine  the  Rule's 
current  effectiveness  and  impact.^  The 
Commission  tentatively  concluded  in 
the  SNPR  that  such  components  raise 
unique  interpretational  issues  under  the 
Rule  that  have  not  heretofore  been 


■  On  the  same  day,  the  Commission  published 
separately  in  the  Federal  Register  a  final  rule 
streamlining  the  Amplifier  Rule's  advertising 
disclosure  requirements  with  respect  to  total  rated 
harmonic  distortion  and  the  associated  power 
bandwidth  and  impedance  ratings,  and  clarifying 
the  testing  procedure  for  self-powered  speakers  (65 
FR  81232). 

2  62  FR  16500  (April  7. 1997). 


addressed.  The  Commission 
determined,  therefore,  to  publish  an 
SNPR  commencing  a  supplementary 
rulemaking  proceeding,  and  inviting 
interested  persons  to  submit  written 
comments  addressing  the  issues  raised 
in  that  notice. 

Section  432.2(a)  of  the  Rule  requires 
that  an  amplifier's  rated  continuous 
power  output  per  channel  be 
"[mleasured  with  all  associated 
channels  fully  driven  to  rated  per 
channel  power."  [Emphasis  added.] 
This  continuous  measiu-ement 
represents  the  maximum  per-channel 
power  an  amplifier  can  deliver  over  a 
sustained  period  of  time,  which  the 
Rule  defines  as  five  minutes.  By 
requiring  uniform  power  output 
disclosures  in  the  advertising  of  audio 
amplifier  equipment,  the  Rule  enables 
consumers  to  easily  make  power  output 
comparisons  among  the  types  and 
brands  of  audio  equipment,  and  assess 
the  products  in  conjimction  with  price. 
When  the  Rule  was  promulgated  in 
1974,  virtually  all  amplifiers  available  to 
consumers  incorporated  either  one 
channel  of  amplification 
("monophonic"  amplifiers),  or  two 
channels  in  a  left  and  right 
"stereophonic"  configuration.  For  such 
amplifiers,  interpretation  of  the  term 
"all  associated  chaimels"  in  §432. 2(a)  is 
self  evident  By  definition,  a 
monophonic  amplifier  can  be  measured 
only  with  its  single  channel  driven  to 
full  rated  power.  For  stereophonic 
amplifiers,  the  left  and  right  channels 
clearly  are  associated  presentations  of 
the  same  musical  performance  and,  in 
any  event,  are  the  only  channels  that 
coidd  be  considered  "associited"  imder 
the  Rule. 

In  recent  years,  midtichannel  audio/ 
video  receivers  and  power  amplifiers 
with  five  or  more  channels  of 
amplification  have  accounted  for  an 
increasingly  large  share  of  consumer 
audio  equipment  sales.  Current  digital 
audio/video  receivers  and  amplifiers 
typically  incorporate  a  pair  of  front  left 
and  right  stereophonic  amplification 
channels,  a  center  channel  designed  to 
reproduce  the  dialog  portion  of  cinema 
soundtracks,  and  two  discrete  rear 
amplification  channels  that  may 
reproduce  special  soimd  effects  or 
ambient  sound  information  encoded  in 
cinema  soundtracks  or  music  program 
material.  Some  home  theater  amplifiers 
may  also  provide  one  or  more 
"subwoofer"  amplification  channels 
that  are  dedicated  to  reproducing  only 
deep  bass  frequencies  (below 
approximately  100  Hertz).  Future 
developments  may  include  additional 
surround  or  special  effects  channels 
placed  around  the  listening  room. 
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Manulactiiiers  of  multichannel  audio/ 
video  receivers  and  amplifiers  who  wish 
to  rate  power  output  under  §  432.2  of 
the  Rule  must  decide  which  of  the  five 
or  more  discrete  channels  of 
amplification  are  to  be  considered 
"associated"  and,  therefore,  subject  to 
simultaneous  o[>eration  at  full  rated 
power.  Under  the  strictest  interpretation 
of  §432. 2(a),  all  available  channels 
would  be  considered  associated  and  all 
channels  would  be  driven  to  full  rated 
power  simultaneously  during  testing. 
Such  a  regimen  might  severely  tax  the 
coDunon  power  supply  utilized  in  many 
home  theater  receivers,  and  the 
resulting  per  channel  power  ratings 
might  be  considerably  below  those  that 
would  be  obtained  if,  for  example,  only 
the  specific  set  of  channels  being  rated 
(e.g.,  surround  channels)  were  driven  to 
full  power  simultaneously.  The 
controlling  consideration  in 
determining  the  proper  interpretation  of 
"associated  channels"  is  whether  audio/ 
video  receivers  and  amplifiers  would, 
when  operated  by  consiuners  in  the 
home  at  high  playback  volume,  be 
required  to  deliver  full  rated  power 
output  in  all  channels  simultaneously, 
or  whethCT  such  maximum  stress 
conditions  would  more  likely  be 
restricted  at  any  given  moment  of  time 
to  certain  sub-groupings  of  available 
channels. 

The  Commission  already  has  reached 
a  determination  relevant  to  the 
appropriate  treatment  of  any  subwoofer 
channels  of  amplification  that  might  be 
provided  in  audio/video  receivers.  This 
determination,  which  the  Commission 
annoimced  on  December  22,  2000  (65 
FR  81232),  applies  to  self-powered 
combination  subwoofer-satellite 
loudspeaker  systems,  such  as  those  used 
with  personal  computers  and  in  home 
theater  installations.  Specifically,  the 
Commission  amended  §  432.2  of  the 
Rule  to  specify  that: 

*  *  *  when  measuring  maximum  per 
channel  output  of  self-powered  combination 
speaker  systems  that  employ  two  or  more 
ampHHers  dedicated  to  different  portions  of 
the  audio  frequency  spectrum,  such  as  those 
incorporated  into  combination  subwoofer- 
satellite  speaker  systems,  only  those  channels 
dedicated  to  the  same  audio  frequency 
should  be  considered  associated  channels 
that  need  be  fully  driven  sinuiltaneously  to 
rated  per  chaimel  power. 

In  reaching  this  determination,  the 
Commission  concluded  that,  under 
actual  in-home  use  of  such  combination 
systems,  maximum  power  demands 
typically  would  not  occur  precisely  in 
die  crossover  region  of  fitequendes  that 
would  be  reproduced  both  by  the 
subwoofier  and  satellite  amplifiers. 
Rather,  simultaneous  demands  would 


more  likely  occur  in  portions  of  the 
audio  spectrum  that  would  be  assigned 
primarily  either  to  the  subwoofer 
amplifier  or  the  satellite  amplifier.  ^  A 
similar  conclusion  would  appear  to 
hold  for  home  theater  receivers  that 
incorporate  a  separate  amplified 
subwoofer  channel(s]  and  an  internal 
crossover  network. 

The  Conunission  tentatively 
concluded,  therefore,  that  subwoofer 
amplifiers  in  combination  self-powered 
subwoofer-satellite  speaker  systems  and 
subwoofer  amplifiers  in  audio/video 
receivers  should  be  treated  consistently 
under  §  432.2(a)  of  the  Rule.  That  is,  the 
amplified  subwoofer  channel(s)  of 
digital  home  theater  receivers  and  the 
remaining  amplified  channels  need  not 
be  considered  "associated"  chaimels 
that  must  be  fully  driven  to  rated  per 
channel  power  when  rating  the  power 
output  of  the  subwoofer  chaimel(s). 

Tne  Conunission  was  tmable, 
however,  to  make  any  tentative 
determination  concerning  the 
appropriate  designation  of  associated 
channels  for  the  remaining  amplified 
channels  in  multichannel  audio/video 
receivers  and  amplifiers,  since  the 
rulemaking  record  contained  no 
evidence  relevant  to  this  issue.  The 
Commission,  therefore,  solicited  public 
comment  on  three  alternative  methods 
of  grouping  associated  channels  for 
multichannel  audio/video  receivers. 
The  Commission  stated  that  these 
alternatives  would  govern  power  ratings 
applicable  when  an  audio/video 
receiver  is  used  in  full  multichannel 
mode,  but  would  not  affect  power 
ratings  for  the  main  left  and  right  £ront 
channels  that  apply  when  the  receiver's 
intended  use  is  restricted  to 
conventional  stereo  mode.  For  such 
conventional  stereo  ratings,  only  the 
two  front  stereo  channels  need  be 
driven  simultaneously  to  full  rated 
power. 

In  the  SNPR,  the  Commission 
proposed  to  amend  §  432.2  of  the  Rule 
to  define  the  term  "associated  channels" 
for  multichannel  audio/video  receivers 
such  as  those  used  in  home  theater 
systems.'*  The  Commission  solicited 
public  comment  on  the  following  three 
alternative  designations  of  "associated 
chaimels"  for  such  audio  equipment: 

Alternative  A:  When  measiuing 
maximum  per  channel  output  of 
multichannel  audio/video  receivers  and 
power  amplifiers,  the  front  stereo 
channels,  the  center  channel(s),  and  the 
surroimd  chaimels  should  be 


considered  associated  channels  that 
need  be  fully  driven  simultaneous  to 
rated  per  channel  power.  The  subwoofer 
channels  should  be  considered  as  a 
second  group  of  associated  channels. 

Alternative  B:  When  measuring 
maximum  per  channel  output  of 
midtichannel  audio/video  receivers  and 
power  amplifiers,  the  fi-ont  stereo 
channels  and  the  center  channel(s) 
should  be  considered  one  group  of 
associated  channels;  the  surround 
channels  should  be  considered  a  second 
group  of  associated  channels;  and  the 
subwoofer  channels  should  be 
considered  a  third  group  of  associated 
channels. 

Alternative  C:  When  measiuing 
maximum  per  chaimel  output  of 
multichannel  audio/video  receivers  and 
power  amplifiers,  the  fitmt  stereo 
channels  should  be  considered  one 
group  of  associated  channels;  the  center 
channel(s)  should  be  considered  a 
second  group  of  associated  channels; 
the  surround  channels  should  be 
considered  a  third  group  of  associated 
channels;  and  the  subwoofer  chaimels 
should  be  considered  a  fourth  group  of 
associated  channels. 

The  SNPR  elicited  one  comment, 
which  was  received  fi'om  the  Consumer 
Electronics  Association  ("CEA").^  CEA 
noted  that  presentiy  there  is  no  industry 
consensus  on  testing,  measuring  and 
specifying  the  power  output  of 
multichannel  amplifier  products.  In  the 
absence  of  a  volimtary  industry 
standard  that  adequat^y  addresses 
multichannel  amplifiers,  CEA  stated 
that  the  industry  is  divided  on  the 
complex  issue  of  testing  and  measuring 
multichannel  receivers  and  amplifiers. 
CEA  commented  that  while  some 
manufacturers  are  testing  and  measuring 
the  power  output  of  their  amplifiers 
with  all  channels  driven 
simultaneously,  other  manUfactiirers  are 
interpreting  the  term  "associated"  to 
mean  the  simultaneous  testing  and 
measuring  of  only  those  channels  that 
are  "natmally"  associated.  For  example, 
manu&cturers  are  testing  and  measuring 
the  power  output  of  amplifier  channels 
grouped  as  follows:  a  "2-1-2"  approach 
(front  left  and  right,  center,  rear  left  and 


3  See.  e.g..  64  FR  38610.  38613  (July  19, 1999}. 

*  The  public  comment  period  on  the  SNPR 
concluded  on  March  30.  2001  (66  FR  12915  (March 
1.2001)). 


^CEA  represents  more  than  625  U.S.  companies 
involved  in  the  design,  development, 
manufacturing  and  distribution  of  audio,  video, 
mobile  electronics,  communications,  information 
technology,  multimedia  and  accessory  products,  as 
well  as  related  services  that  are  sold  through 
consumer  channels.  Combined,  these  companies 
account  for  more  than  S70  billion  in  annual  sales. 
CEA's  comment  appears  on  the  public  record  in  this 
proceeding  and  is  available  for  public  inspection  in 
the  Public  Reference  Room,  Room  130,  Federal 
Trade  Commission,  600  Pennsylvania  Ave..  NW., 
Washington,  DC,  from  8:30  a.m.  to  5  p.m.,  Monday 
through  Friday,  except  federal  holidays. 
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right);  or  a  "3-2"  approach  (front  left, 
right  and  center,  rear  left  and  right).  In 
both  examples,  front  left  and  ri^t 
channels,  and  rear  left  and  right 
channels  are  considered  "natiual" 
groupings  in  audio  systems.  Pending 
clarification,  CEA  stated  that  any  of 
these  approaches  might  be  acceptable, 
provided  that  only  one  is  agreed  upon 
by  the  industry.  With  the  expectation  of 
future  developments  in  multichannel 
audio  technology,  CEA  has  suggested 
that  the  Commission  apply  a  flexible 
interpretation  of  the  term  "associated" 
to  the  testing  and  measuring  of  the 
power  output  for  any  "associated" 
audio  channels  that  may  be  added  in  the 
future.  CEA  stated  that  this  complex 
situation  demands  that  the  audio 
industry  now  take  an  active  leadership 
role  in  reviewing  and  revising  existing 
industry  standards  to  apply  them  to 
multichannel  receivers  and  amplifiers. 

CEA,  therefore,  has  formed  an 
industry  working  group,  the  purpose  of 
which  is  to  establish  a  voluntary 
industry  consensus  standard  for 
measuring  the  power  output  of 
multichannel  receivers  and  amplifiers. 
CEA  has  encouraged  the  Commission  to 
continue  its  cooperative  approach  to 
revising  the  Amplifier  Rule,  and 
consider  incorporating  its  final  rule  any 
new  volimtary  standard  developed  by 
CEA  for  testing,  measuring,  and 
specifying  the  power  output  of  all 
amplifiers  within  the  scope  of  the  Rule. 

The  Commission  is  aware  that  the 
issues  raised  by  the  SNPR  Federal 
Register  notice  are  complex  and 
technical.  In  the  Commission's  view, " 
therefore,  the  public  interest  would  best 
be  served  at  this  time  by  allowing  the 
industry  the  opportunity  to  develop  a 
volimtary  standard  for  testing, 
measuring,  and  specifying  the  power 
output  of  multichannel  amplifiers  and 
receivers.  If  the  industry  is  successful  in 
establishing  a  consensus  standard  in  a 
reasonable  period  of  time,  the 
Commission  will  evaluate  the  technical 
merits  of  the  standard  and  consider 
whether  it  can  function  satisfactorily  as 
a  voluntary  standard,  or  whether  it,  or 
an  alternative  standard,  should  be 
incorporated  into  the  Rule's 
requirements. 

Accordingly,  in  light  of  CEA's 
comment,  the  Commission  has  decided 
to  defer  action  on  the  proposed  rule,  but 
keep  open  the  rulemaking  record  in  this 
proceeding  to  allow  sufficient  time  for 
CEA  to  address  the  issues  raised  in  the 
SNPR,  and  encourage  the  exchange  of 
ideas  between  the  Commission  and  the 
industry. 

Authority:  15  U.S.C.  41-58. 


List  of  Subjects  in  16  CFR  Part  432 

Amplifiers,  Home  entertainment 
products.  Trade  practices. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  02-920  Filed  1-14-02;  8:45  am] 
BILUNG  CODE  67SO-01-M 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  542 
RIN  3141-AA24 

Public  Hearing  To  Receive  Testimony 
on  Proposed  Minimum  Internal  Control 
Standards 

agency:  National  Indian  Gaming 
Conunission. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  On  Wednesday,  December  26, 
2001,  the  National  Indian  Gaming 
Commission  published  a  Proposed  Rule 
in  the  Federal  Register  updating  its 
existing  Minimum  Internal  Control 
Standards  (MICS).  This  Proposed  Rule 
is  the  product  of  a  consultative  process 
that  began  more  than  one  year  ago, 
including  an  initial  comment  period 
and  the  extensive  participation  of  a  ten- 
member  Tribal  Advisory  Committee. 
Comments  on  the  Proposed  Rule  are  due 
on  or  before  February  25,  2002. 

In  further  keeping  with  the 
Commission's  policy  of  consultation 
with  tribal  governments,  we  will  host  a 
public  hearing  on  the  proposed  rule 
Tuesday,  February  5,  2002.  This  hearing 
provides  an  excellent  opportunity  for 
individuals  to  provide  comment  about 
the  regulation  to  both  the  Commission 
and  members  of  the  Tribal  Advisory 
Committee. 

DATES:  The  hearing  will  be  held  on 
Tuesday,  February  5,  2002.  9  a.m.  to  5 
p.m.,  Arlington,  VA. 

ADDRESSES:  Crystal  City  Courtyard  by 
Marriott  {Club  Room),  2899  Jefferson 
Davis  Highway,  Arlington.  VA  22202. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denise  Desiderio,  202-632-7003. 

Dated:  January  10,  2002. 
Montie  R.  Deer, 
Chairman. 
[FR  Doc.  02-930  Filed  1-14-02;  8:45  am) 

BKiJNG  COOC  756S-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301201;  FRL-68T6-«] 
RIN  2070-AB78 

Benomyl;  Proposed  Revocation  of 
Tolerances 

AGENCY^  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revoke  all  tolerances  for  residues  of  the 
fimgicide  benomyl  because  this 
pesticide  is  no  longer  registered  for  use 
in  the  United  States.  EPA  expects  to 
determine  whether  any  individuals  or 
groups  want  to  support  these  tolerances. 
The  regulatory  actions  proposed  in  this 
document  are  part  of  the  Agency's 
reregistration  program  under  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA),  and  the  tolerance 
reassessment  requirements  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(FFDCA)  section  408(q),  as  amended  by 
the  Food  Quality  Protection  Act  (FQPA) 
of  1996.  By  law,  EPA  is  required  by 
August  2002  to  reassess  66%  of  the 
tolerances  in  existence  on  August  2, 
1996,  or  about  6,400  tolerances.  The 
regulatory  actions  proposed  in  this 
document  pertain  to  the  proposed 
revocation  of  all  tolerances  for  benomyl 
of  which  100  would  be  counted  among 
tolerance/exemption  reassessments 
made  toward  the  August,  2002  review  . 
deadline. 

DATES:  Comments,  identified  by  docket 
control  number  OPP-301201,  must  be 
received  on  or  before  March  18,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  you  identify  docket  control  number 
OPP-301201  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Joseph  Nevola,  Special  Review 
and  Reregistration  Division  {7508C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8037;  e-mail  address: 
neVola.joseph@epa.gov. 
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SUPPLBien-ARY  MFOraiATION: 
I.  General  Information 


A.  Does  this  Action  Apply  to  Me? 

You  may  be  afiiected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manuiiact\irer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categones 

NAICS 
codes 

Examptes  of  poterv 
tialty  affected  enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  MFORMATION 
CONTACT. 

B.  How  Can  /  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and -Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_1807Title  40/40cfrl80_00.html, 
a  beta  site  currently  tmder  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301201.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
infoimation  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Biisiness  Information  (CBI). 
This  official  record  includes  the 
documoots  that  are  physically  located  in 


the  docket,  as  well  as  the  doounents 
that  are  referenced  in  those  docimients. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  bitegrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall#2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensiue  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-301201  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  exclucfing  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 

5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described  in 
this  unit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  use 
of  special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCH  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-301201.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 


you  submit  to  EPA  in  response  to  this   ' 
dociunent  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediues  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following" 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  ff  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
docimient. 

8.  To  ensiue  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
niunber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

F.  What  Can  I  do  if  I  Wish  the  Agency 
to  Maintain  a  Tolerance  that  the  Agency 
Proposes  to  Revoke? 

This  proposed  rule  provides  a 
conunent  period  of  60  days  for  any 
person  to  state  an  interest  in  retaining 
a  tolerance  proposed  for  revocation.  If 
EPA  receives  a  comment  within  the  60- 
day  period  to  that  effect,  EPA  will  not 
proceed  to  revoke  the  tolerance 
immediately.  However,  EPA  will  take 
steps  to  ensiue  the  submission  of  any 
needed  supporting  data  and  will  issue 
an  order  in  the  Federal  Register  imder 
FFDCA  section  408(f)  if  needed.  The 
order  would  specify  data  needed  and 
the  time  frames  for  its  submission,  and 
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would  require  that  within  90  days  some 
person  or  persons  notify  EPA  that  they 
will  submit  the  data,  if  the  data  are  not 
submitted  as  required  in  the  order,  EPA 
will  take  appropriate  action  under 
FFDCA. 

EPA  issues  a  final  rule  after 
considering  comments  that  are 
submitted  in  response  to  this  proposed 
rule.  In  addition  to  submitting 
comments  in  response  to  this  proposal, 
you  may  also  submit  an  objection  at  the 
time  of  the  final  rule.  If  you  fail  to  file 
an  objection  to  the  final  rule  within  the 
time  period  specified,  you  will  have 
waived  the  right  to  raise  any  issues 
resolved  in  the  final  rule.  After  the 
specified  time,  issues  resolved  in  the 
final  rule  cannot  be  raised  again  in  any 
subsequent  proceedings. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  proposing  to  revoke  all 
tolerances  in  40  CFR  180.294  because 
benomyl  is  no  longer  registered  under 
FIFRA  for  use  on  Uiose  commodities. 
The  registration  for  benomyl  was 
canceled  because  the  registrant 
requested  voltintary  cancellation  of  the 
pesticide.  It  is  EPA's  general  practice  to 
propose  revocation  of  those  tolerances 


for  residues  of  pesticide  active 
ingredients  on  crop  uses  for  which  there 
are  no  active  registrations  under  FIFRA, 
unless  the  Agency  receives  comments 
on  this  proposal  which  indicate  a  need 
for  the  tolerance  to  cover  residues  in  or 
on  imported  commodities  or  domestic 
commodities  legally  treated.  One 
himdred  of  these  tolerances  were  in 
existence  when  FQPA  was  enacted  and 
therefore  coimt  toward  the  FQPA 
tolerance  reassessment  goals. 

On  April  18,  2001  the  registrant,  E.  I. 
du  Pont  de  Nemoiu^  and  Company 
(DuPont),  requested  volimtary 
cancellation  of  all  of  their  benomyl 
technical,  end  use,  and  special  local 
need  product  registrations.  On  May  1, 
2001  DuPont  announced  that  it  had 
already  ceased  the  production  of 
technical  benomyl  for  use  in  products 
sold  and  distributed  in  the  United 
States.  DuPont  also  requested  that  EPA 
waive  the  180-day  waiting  period 
contained  in  FIFRA  section  6(f)(l)(C)(ii). 
On  May  23,  2001  a  FIFRA  6(f)(1)  notice 
of  receipt  of  the  request  by  the  registrant 
was  published  in  the  Federal  Register 
(66  FR  28466)  (FRL-6784-3).  A 
cancellation  order  was  published  on 
August  8,  2001  (66  FR  41589)  (FRL- 
6794-9).  Receipt  of  other  requests  for 
cancellation  of  registrations  were 


published  on  September  26,  2001  (66  FR 
49184)  (FRL-6802-1)  and  on  October 
12,  2001  (66  FR  52132)  (FRLr^805-3). 
EPA  allowed  DuPont  to  sell  and 
distribute  benomyl  stocks  until  Jime  30, 
2001  and  is  allowing  those  other  than 
the  registrant  to  sell  and  distribute 
benomyl  stocks  until  December  31, 
2002.  The  Agency  expects  existing 
stocks  to  be  exhausted  by  December  31, 
2003. 

The  time  frame  for  passage  of  raw 
agricultural  commodities  through  trade 
chaiuiels,  including  storage,  processing, 
post-processing,  storage/distribution, 
and  retail,  varies  and  depends  on  the 
food  commodity.  The  longest  time 
periods  are  generally  associated  with 
food  commodities  that  are  stored  for 
extended  periods  before  processing  or 
are  in  the  form  of  a  processed  ingredient 
such  as  fruit  or  vegetable  concentrates 
or  pastes.  Therefore,  for  all  other 
benomyl  tolerances,  EPA  is  proposing 
expiration/ revocation  dates  from  2  to  5 
years  beyond  the  date  of  exhaustion  of 
benomyl  product  through  passage  of 
benomyl-treated  food  in  channels  of 
trade  using  available  Agency  data,  U.S. 
Food  and  Drug  Administration  (FDA) 
data,  and  food  industry  data  on  a  basis 
as  follows: 


Commodity  Crop  Group 


Tolerances 


Bulb  Vegetables 


Brassica  (Cole)  Leafy  Vegetables 


Root  and  Tuber  Vegetables 


Leafy  Vegetables  (exc.  Brassica) 


Legume  Vegetables 


Cucurbit  Vegetat)les 


Tree  Nuts 


Citrus  Fmlts 


Pome  Fruits 


Stone  Fruits 


Garlic  '. 

Broccoli;  Brussels  sprouts;  Cat>t>age;  

Cabbage,  Chinese,  bok  cfioy; 

Cabbage,  Chinese,  napa;  

Cauliflower;  Collards;  Kale;  

Kohlrabi;  Mustard  greens 

Beet,  sugar,  roots;  Beet,  sugar,  tops; 

Carrot;  Rutabaga;  Sweet  potato;  

Turnip,  roots;  Turnip  greens  

Celery;  Spinach;  Dandelion,  leaves;  

Watercress  

Bean,  dry;  Bean,  succulent;  Soyt>ean.  seed 

Cucumt>er;  Melon;  Pumpkin; 

Squash,  sumnwr,  Squash,  winter 

Almond,  hulls;  Nut,  tree,  group;  

Pistachk)  (in  §  180.294(a)  and  (c))«  

Citrus,  dried  pulp;  Fruit  citrus  ....; 
(PRE-  and  POST-H) 

Apple  (PRE-  and  POST-H);  Pear  

(PRE-  and  POST-H) 

Apricot;  Cherry,  sweet;  Cherry,  tart;  

Nectarine  (PRE-  and  POST-H); 

Peach  (PRE-  and  POST-H);  Plum 

prune,  dried;  Plum,  prune,  fresh; 


Maximum  Years  in 
Trade  Channels 


Proposed  expira- 

tion/revocatk)n 

date 


1/1/06 


1/1/06 


1/1/07 


1/1/07 


1/1  A)7 


1/1/07 


1/1/D7 


1/1/08 


1/1/08 


1/1/08 
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Commodity  Crop  Group 

Tolerances 

Maximum  Years  in 
Trade  Channels 

Proposed  e)q)ira- 

tion/revocation 

date 

Rarriae                                

Blackberry;  Blueberry;  

4 

1/1/08 

RrH/cAnhArrv*  rinrrant*  Dewberrv*                

1  nnanhpiTV*  Rasoberrv                   

Cereal  Grairts  and  Forage,  Fodder  and 

1 

Barley,  grain;  Barley,  straw;  Com. 

cwp^t  kpmpi  nlii^  coh  with  husks           

4 

1/1/08 

& 

removed;  Com,  sweet,  forage;  Com 

sweet,  stover;  Oat,  grain;  Oat,  straw;  

Rice,  grain;  Rice,  hulls;  Rice,  straw; 

RvA  nrain°  Rve  straw  Wheat      

1 

arain'  Wheat  straw             

KL«   nfftfv  m    ace/VMatinn.    PlAf^   /*rtmfn/w4. 

Avcx:ado  Banana  ^PRE-  and  POST-  H) 

4 

1/1/08 

ities. 

(not  more  than  0.2  ppm  shall  be  present  in  the  pulp  atter 

peel  is  removed  and  discarded);  Grape;. 
Rrtuyp  raisin'  Manao°  Mushroom    

(PRE-  and  POST-HV  Paoava- 

Peanut;  Peanut  forage;  Peanut,  hay;  

Plneaoole  <POST-H)-  Strawt)errv     

Ho  group  association-  Anim 
ities. 

alcommod- 

Cattle,  fat;  Cattle,  meat;  Cattle,  meat 

tjyproducts;  Egg;  Goat,  fat;  Goat 

mpat'  CinaX  mpat  bvortxlucts'  Hoa         

4 

1/1/08 

V 

• 

fat;  Hog,  meat;  Hog,  meat 

byproducts;  Horse,  fat;  Horse,  meat; 

Hnr^p  mpat  bvDraductS'  Milk°             

Poultrv  fat"  Poultrv  liver  Poultrv 

mpat'  Poultrv  meat  bvoroducts            

exceot  liver  Sheeo  fat'  Sheeo.  meat' 

Shppn  meat  bvoroducts               

PniilMvi  UarK«taNec 

Foanlant'  Penoer  Tomato*  Tomato 

5 

1/1/09 

r"**" 

concentrated  products 

■Please  note  ttiat  tor  FQPA  reassessment  purposes.  EPA  is  counting  the  pistachio  tolerance  once;  therefore,  a  total  of  100  tolerances  would 
be  counted  as  reassessed  for  benomyl  in  a  final  rule. 


Because  "bean  vine  forage"  is  no 
longer  a  significant  livestock  feed  item 
and  the  tolerance  is  no  longer  needed, 
EPA  is  proposing  to  revoke  the  tolerance 
for  "bean  vine  forage"  90  days  following 
publication  of  a  final  rule  to  ensure  that 
all  afiiected  parties  receive  notice  of 
EPA's  actions. 

In  the  interim  period  of  time  before 
the  tolerance  expires  and  to  conform  to 
current  Agency  practice,  EPA  is 
proposing  to  revise  tolerance 
commodity  terminology  names  in 
180.294(a)  as  follows: 


Old  tennirK)logy 

New  terminology 

almond  hulls 

almond,  hulls; 

apples  (PRE-  and 
POST-H). 

apple  (PRE-  and 
POST-H) 

apriools  (PRE-  and 
POST-H). 

apricot  (PRE-  and 
POST-H) 

OW  terminology 

h4ew  temiinotogy 

bananas  (PRE-  and 
POST-H)  (NMT 
0.2  ppm  shall  be 
present  in  the  pulp 
after  peel  is  re- 
moved and  dis- 
carded). 

banana  (PRE-  and 
POST-H)  (not 
more  than  0.2 
ppm  shall  be 
present  in  the 
pulp  after  peel  is 
removed  and  dis- 
carded) 

beans 

bean,  succulent  and 
bean,  dry 

beets,  sugar,  roots  .. 

beet,  sugar,  roots 

beets,  sugar,  tops  ... 

beet,  sugar,  tops 

blackberries 

blackberry 

Wuebenies 

blueberry 

boysenberries 

boysenberry 

carrots  

canot 

cattle,  mbyp 

cattle,  meat  byprod- 
ucts 

cherries  (PRE-  and 
POST-H). 

cherry,  sweet  and 
cherry,  tart 

Old  terminokjgy 

New  terminok>gy 

Chinese  cabt>age  .... 

cabbage,  Chinese. 
napaandcat>- 
bage,  Chinese, 
bokchoy 

citrus  fruit  (PRE-  and 
POST-H). 

fruit,  citnjs  (PRE- 
and  POST-H)  ^ 

com,  fresh  (inc. 
sweet  K  +ON»B). 

com.  sweet,  kernel 
plus  cob  with 
husks  removed 

com,  sweet,  fodder 
and  forage. 

com,  sweet,  forage 
and  com.  sweet, 
stover 

cucumbers 

ajcumber 

currants 

currant 

dewberries 

dewberry 

eggplants 

eggplant 

eggs 

egg: 

goats  fat   

goat,  fat 

goats,  meat  

goat,  meat 

goat,  meat  byprod- 
ucts 

■taoo 
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OW  tenninotogy 

New  terminotogy 

grapes  

grape 

hogs,  fat 

hog.  fat 

hogs,  meat  

hog.  meat 

hoos  mlwD 

hog,  meat  byprod- 
ucts 

horses,  fat  

horse,  fat 

horses,  meat  

horse,  meat 

horses,  mbyp 

horse,  meat  byprod- 
ucts 

loganberries 

loganberry 

mangoes  

mango 

melons 

meton 

mushrooms  (PRE- 
and  POST-H). 

mushroom  (PRE- 
and  POST-H) 

nectarines  (PRE- 
and  POST-H). 

nectarine  (PRE-  and 
POST-H) 

nuts 

nut,  tree,  group 

oats,  grain 

oat.  grain 

oats,  straw 

oat,  straw 

peaches  (PRE-  and 
POST-H). 

peach  (PRE-  and 
POST-H) 

peanuts 

peanut 

oeanut  hav  

peanut,  hay 

pears  (PRE-  and 
POST-H). 

pear  (PRE-  and 
POST-H) 

peppers  

pepper 

pineapples  (POST- 
H). 

pineapple  (POST-H) 

pistachkM  

pistachk} 

plums  (including 
fresh  prunes) 
(PRE-  and  POST- 
H). 

plum,  prune,  dried 
and  plum,  prune, 
fresh 

Doultrv  mbvD 

poultry,  meat  by- 
products, except 
Hver 

pumpkins 

pumpkin 

raisins 

grape,  raisin 

raspbenies  

raspberry 

rice 

rice,  grain 

rice  straw  

rice,  straw 

rutabagas  ...,..<. 

rutabaga 

sheeo  mbvD 

sheep,  meat  byprod- 
ucts 

OM  terminotogy 

New  terminotogy 

soybeans  

soybean,  seed 

strawberries 

strawt>erTy 

sweet  potatoes 

sweet  potato 

tomatoes 

tomato 

tomato  products, 
concentrated. 

tomato,  con- 
centrated products 

turnips,  roots  

turnip,  roots 

In  40  CFR 

180.294(c). 
avocados  

avocado 

dandelions 

dandelton.  leaves 

papayas  

papaya 

pistachtos  

pistachio. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action  ? 

A  "tolerance"  represents  the 
maximum  level  for  residues  of  pesticide 
chemicals  legally  allowed  in  or  on  raw 
agricultural  commodities  and  processed 
foods.  Section  408  of  FFDCA,  21  U.S.C. 
301  et  seq.,  as  amended  by  the  FQPA  of 
1996,  Public  Law  104-170,  authorizes 
the  establishment  of  tolerances, 
exemptions  from  tolerance 
requirements,  modifications  in 
tolerances,  and  revocation  of  tolerances 
for  residues  of  pesticide  chemicals  in  or 
on  raw  agricultural  commodities  and 
processed  foods  (21  U.S.C.  346(a)). 
Without  a  tolerance  or  exemption,  food 
containing  pesticide  residues  is 
considered  to  be  unsafe  and  therefore 
"adulterated"  under  section  402(a)  of 
the  FFDCA.  If  food  containing  pesticide 
residues  is  considered  to  be 
"adiilterated,"  you  may  not  distribute 
the  product  in  interstate  commerce  (21 
U.S.C.  331(a)  and  342(a)).  For  a  food-use 
pesticide  to  be  sold  and  distributed,  the 
pesticide  must  not  only  have 
appropriate  tolerances  under  the 
FFT)CA,  but  also  must  be  registered 
under  FIFRA  (7  U.S.C.  et  seq.).  Food-use 
pesticides  not  registered  in  the  United 
States  have  tolerances  for  residues  of 
pesticides  in  or  on  commodities 
imported  into  the  United  States. 

It  is  EPA's  general  practice  to  propose 
revocation  of  tolerances  for  residues  of 
{>esticide  active  ingredients  on  crops  for 
which  FIFRA  registrations  no  longer 
exist  and  on  which  the  pesticide  may 
therefore  no  longer  be  used  in  the 
United  States.  EPA  has  historically  been 
concerned  that  retention  of  tolerances 
that  are  not  necessary  to  cover  residues 
in  or  on  legally  treated  foods  may 
encourage  misuse  of  pesticides  within 
the  United  States.  Nonetheless,  EPA 


will  establish  and  maintain  tolerances 
even  when  corresponding  domestic  uses 
are  canceled  if  the  tolerances,  which 
EPA  refers  to  as  "import  tolerances,"  are 
necessary  to  allow  importation  into  the 
United  States  of  food  containing  such 
pesticide  residues.  However,  where 
there  are  no  imported  commodities  that 
require  these  import  tolerances,  the 
Agency  believes  it  is  appropriate  to 
revoke  tolerances  for  unregistered 
pesticides  in  order  to  prevent  potential 
misuse. 

Furthermore,  as  a  general  matter,  the 
Agency  believes  that  retention  of  import 
tolerances  not  needed  to  cover  any 
imported  food  may  result  in 
unnecessary  restriction  on  trade  of 
pesticides  and  foods.  Under  section  408 
of  the  FFDCA.  a  tolerance  may  only  be 
established  or  maintained  if  EPA 
determines  that  the  tolerance  is  safe 
based  on  a  number  of  factors,  including 
an  assessment  of  the  aggregate  exposure 
to  the  pesticide  and  of  the  cumulative 
effects  of  such  pesticide  and  other 
substances  that  have  a  common 
mechanism  of  toxicity.  In  doing  so,  EPA 
must  consider  potential  contributions  to 
such  exposure  from  all  tolerances.  If  the 
cumulative  risk  is  such  that  the 
tolerances  in  aggregate  are  not  safe,  then 
every  one  of  these  tolerances  is 
potentially  vulnerable  to  revocation. 
Furthermore,  if  unneeded  tolerances  are 
included  in  the  aggregate  and 
cumulative  risk  assessments,  the 
estimated  exposure  to  the  pesticide 
would  be  inflated.  Consequently,  it  may 
be  more  difBcult  for  others  to  obtain 
needed  tolerances  or  to  register  needed 
new  uses.  To  avoid  potential  trade 
restrictions,  the  Agency  is  proposing  to 
revoke  tolerances  for  residues  on  crops 
uses  for  which  FIFRA  registrations  no 
longer  exist,  imless  someone  expresses 
a  need  for  such  tolerances.  Through  this 
proposed  rule,  the  Agency  is  inviting 
individuals  who  need  these  import 
tolerances  to  identify  themselves  and 
the  tolerances  that  are  needed  to  cover 
imported  commodities. 

Parties  interested  in  retention  of  the 
tolerances  should  be  aware  that 
additional  data  may  be  needed  to 
support  retention.  These  parties  should 
be  aware  that,  imder  FFDCA  section 
408(f),  if  the  Agency  determines  that 
additional  information  is  reasonably 
required  to  support  the  continuation  of 
a  tolerance,  EPA  may  require  that 
parties  interested  in  maintaining  the 
tolerances  provide  the  necessary 
information.  If  the  requisite  information 
is  not  submitted,  EPA  may  issue  an 
order  revoking  the  tolerance  at  issue. 
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C.  When  do  These  Actions  Become 
Effective?  \ 

EPA  is  delaying  the  effective  date  of 
the  revocation  for  "bean  vine  forage"  for 
90  days  following  publication  of  a  final 
nile  in  the  Federal  Register  to  ensure 
that  all  affected  parties  receive  notice  of 
EPA's  actions.  With  the  exception  of 
"bean  vine  forage,"  EPA  is  proposing 
that  all  tolerances  for  benomyl  expire 
and  are  revoked  on  dates  which  range 
from  January  1,  2006  to  January  1,  2009 
as  previously  detailed.  For  most 
tolerances,  EPA  is  proposing  an 
effective  revocation/expiration  date 
becatise  EPA  believes  that  by  December 
31,  2003  all  existing  stocks  of  pesticide 
products  labeled  for  the  uses  associated 
with  the  tolerances  proposed  for 
revocation  will  have  been  exhausted, 
giving  ample  time,  frtim  2  to  5  years,  for 
any  treated  fresh  and  processed  food  to 
clear  trade  channels.  Therefore,  EPA 
believes  the  efiiective  dates  proposed  in 
this  dociunent  are  reasonable.  However, 
if  EPA  is  presented  with  information 
that  existing  stocks  would  still  be 
available  for  use  after  the  expiration 
date  and  that  information  is  verified, 
EPA  will  consider  extending  the 
expiration  date  of  the  tolerance.  If  you 
have  comments  regardingexisting 
stocks  and  whether  the  effective  date 
accounts  for  these  stocks,  please  submit 
comments  as  described  imder 
SUPPLEMENTARY  mFOflMATlON. 

Any  commodity  listed  in  this 
proposal  treated  with  the  pesticide 
subject  to  this  proposal,  and  in  the 
chumels  of  trade  following  the 
tolerance  revocations,  shall  be  subject  to 
FFDCA  section  408(1)(5),  as  established 
by  FQPA.  Under  this  section,  any 
residues  of  this  pesticide  in  or  on  such 
food  shall  not  render  the  food 
adulterated  so  long  as  it  is  shown  to  the 
satisfaction  of  FDA  that,  (1)  the  residue 
is  present  as  the  result  of  an  application 
or  use  of  the  pesticide  at  a  time  and  in 
a  manner  that  was  lawful  under  FIFRA, 
and  (2)  the  residue  does  not  exceed  the 
level  that  was  authorized  at  the  time  of 
the  application  or  use  to  be  present  on 
the  food  under  a  tolerance  or  exemption 
from  tolerance.  Evidence  to  show  that 
food  was  lawfully  treated  may  include 
records  that  verify  the  dates  that  the 
pesticide  was  applied  to  such  food. 

D.  What  Is  the  Contribution  to  Tolerance 
Reassessment? 

By  law,  EPA  is  required  to  reassess 
66%  or  about  6,400  of  the  tolerances  in 
existence  on  August  2, 1996,  by  August 
2002.  EPA  is  also  required  to  assess  the 
remaining  tolerances  by  August,  2006. 
As  of  January  4,  2002,  EPA  has 
reassessed  over  3,830  tolerances.  This 


document  proposes  to  revoke  all 
tolerances  in  40  CFR  180.294.  Therefore, 
100  tolerance  reassessments  would  be 
counted  when  the  final  rule  is 
published  toward  the  August,  2002 
review  deadline  -of  FFDCA  section 
408{q),  as  amended  by  FQPA  in  1996. 

m.  Are  The  Proposed  Actions 
Consistent  with  International 
Obligations? 

The  tolerance  revocations  in  this 
proposal  are  not  discriminatory  and  are 
designed  to  ensure  that  both 
domestically-produced  and  imported 
foods  meet  the  food  safety  standards 
established  by  the  FFDCA.  The  same 
food  safety  standards  apply  to 
domestically  produced  and  imported 
foods. 

EPA  is  working  to  ensiue  that  the  UJS. 
tolerance  reassessment  program  imder 
FQPA  does  not  disrupt  international 
trade.  EPA  considers  Codex  Maximum 
Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 
promote  the  coordination  of 
international  food  standards.  It  is  EPA's 
policy  to  harmonize  U.S.  tolerances 
with  Codex  MRLs  to  the  extent  possible, 
provided  that  the  MRLs  achieve  the 
level  of  protection  required  under 
FFDCA.  EPA's  effort  to  harmonize  with 
Codex  MRLs  is  siunmarized  in  the 
tolerance  reassessment  section  of 
individual  Reregistration  Eligibility 
Decision  documents.  The  U.S.  EPA  has 
developed  guidance  concerning 
submissions  for  import  tolerance 
support  (65  FR  35069,  June  1,  2000) 
(FRL-6559-3).  This  guidance  will  be 
made  available  to  interested  persons. 
Electronic  copies  are  available  on  the 
internet  at  http://www.epa.gov/.  On  the 
Home  Page  select  "Laws  and 
Regulations,"  then  select  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  document  under 
Federal  Register — ^Environmental 
Documents.  You  can  also  go  directly  to 
the  "Federal  Register"  listings  at  http:/ 
/www.epa.gov/fedrgstr/. 

IV.  Regulatory  Assessment 
Requirements 

In  this  proposed  rule,  EPA  is 
proposing  to  revoke  specific  tolerances 
established  under  FFDCA  section  408. 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  type  of  action 
(i.e.,  a  tolerance  revocation  for  which 
extraordinary  circumstances  do  not 
exist)  bom  review  imder  Executive 
Order  12866,  entitled  Reg^Iato^y 


Planning  and  Review  (58  FR  51735. 
October  4, 1993).  Because  this  proposed 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  proposed  rule 
is  not  subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  proposed  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Enviroiunental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629, 
February  16, 1994);  or  OMB  review  or 
any  other  Agency  action  under 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks[62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency 
previously  assessed  whether  revocations 
of  tolerances  might  significantly  impact 
a  substantial  number  of  small  entities 
and  concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  analysis 
was  published  on  December  17, 1997 
(62  FR  66020),  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  'Taking  into 
account  this  analysis,  and  available 
information  concerning  the  pesticides 
listed  in  this  rule,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically,  as 
per  the  1997  notice,  EPA  has  reviewed 
its  available  data  on  imports  and  foreign 
pesticide  usage  and  concludes  that  there 
is  a  reasonable  international  supply  of 
food  not  treated  with  canceled 
pesticides.  Furthermore,  for  the 
pesticides  named  in  this  proposed  rule, 
the  Agency  knows  of  no  extraordinary 
circumstances  that  exist  as  to  the 
present  proposed  revocations  that 
would  change  EPA's  previous  analysis. 
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Any  comments  about  the  Agency's 
determination  should  be  submitted  to 
EPA  along  with  comments  on  the 
proposal,  and  will  be  addressed  prior  to 
issuing  a  final  rule. 

In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  proposed 
rule  directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 


alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  proposed  rule  does 
not  have  any  "tribal  implications"  as 
described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
proposed  rule  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 


specified  in  Executive  Order  13175. 
"Thus,  Executive  Order  13175  does  not 
apply  to  this  proposed  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  E)ecember  20.  2001. 
Marcia  E.  Mulkey, 

Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  18&-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  Section  180.294  is  amended  by 
revising  the  tables  to  paragraphs  (a)  and 
(c)  to  read  as  follows: 

S180JZ94    Benomyl;  tolerance*  for 


(a)* 


Commodtty 


Almond,  hulls  

Apple  (PRE-  and  POST-H) 

Apricot , 

Banana  (PRE-  and  POST-HXnot  moiB  than  0.2  pp 

and  discarded)  

Barley,  grain 

Bailey,  straw - 

Bean,  dry  

Bean,  succulert 

Beet,  sugar,  roots  

Beet,  sugaf,  tops 

Blackberry 

Blijet)erry 

Boysenberry 

Broccoli 

Brussels  sprouts 

Cabbage  

Cabt>age,  Chinese,  bok  choy  

Cabbage,  Chinese,  napa 

Carrot 

Cattle,  fat  

Cattle,  meat  

Cattle,  meat  byproducts 

Cauliflower 

Celery 

Cherry,  sweet 

Cherry,  tart 

Citrus,  dried  pulp  

Collards 

Com.  sv/eet.  kernel  plus  cob  with  husks  removed 

Com,  sweet,  forage  

Com,  sweet,  stover 

Cucumber  

Currant 

Dewt)erry 

Egg 


Parts  per  million 

Expiration/Rev- 
ocation Date 

1.0 

7.0 

15.0 

1.0 

Oi2 

0.2 

2.0 

2.0 

0.2 

15.0 

7.0 

7.0 

7.0 

0.2 

15.0 

0.2 

10.0 

10.0 

0.2 

0.1 

0.1 

0.1 

0.2 

3.0 

15.0 

15.0 

50.0 

0.2 

0.2 

0.2 

0.2 

1.0 

7.0 

7.0 

0.1 

1/1/07 

1/1/08 

1/1 /oe 

e  present  in  ttie  pulp  after  peel  is  removed 

1/1/oe 

1/1/oe 

1/1/08 

1/1/07 

1/1/07 

1/1A)7 

1/1/07 

1/1/oe 

* 

1/1/08 

1/1/08 

1/1/06 

1/1/06 

1/1/06 

1/1/06 

1/1/06 

1/1/07 

1/1/08 

1/1/08 

1/1/08 

1/1/06 

1/1/07 

1/1/08 

1/1/oe 

1/1/oe 

1/1/06 

1/1/08 

1/1/08 

1/1/08 

1/1/07 

1/1/08 

1/1/08 

1/1/08 
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Commodity 


Eggplant 

Fruit,  citrus  (PRE-  and  POST-H) 

Garlic i. 

Goat,  fat ^ 

Goat,  meat .;. 

Goat,  meat  byproducts 

Grape 

Grape,  raisin  

Hog,  fat 

Hog,  meat 

Hog.  meat  byproducts  

Horse,  fat  

Horse,  meat  ...., 

Horse,  meat  byproducts  ..... 

Kale ..... 

Kohlrabi -..- 

Loganberry L... 

Mango *... 

Melon  1.... 

Milk 

Mushroom  (PRE-  and  POST-H) 

Mustard  greens 

Nectarine  (PRE-  and  POST-H) 

Nut,  tree,  group j 

Oat,  grain L... 

Oat,  straw  ; I.... 

Peach  (PRE-  and  POST-H)  1 

Peanut , 

Peanut  forage < 

Peanut,  hay \ 

Pear  (PRE-  and  POST-H) 

Pepper  

Pineapple  (POST-H) 

Pistachio  

Plum,  prune,,dried  

Plum,  prune,  fresh  

Poultry,  fat .-. 

Poultry,  liver 

Poultry,  meat 

Poultiy,  meat  byproducts,  except  liver 

Pumpkin 

Raspberry  

Rfce.  grain 

R«e,  hulls  

Rtoe,  straw 

Rutabaga  

Rye,  grain 

Rye,  straw 

Sheep,  fat  

Sheep,  meat 

Sheep,  meat  byproducts .. 

Soybean,  seed 

Spinach 

Squash,  summer ', 

Squash,  winter | 

S^wt>eny 4 

Sweet  potato i. 

Tomato - 

Tomato,  corKentrated  products 

Turnip,  roots - 

Wheat,  grain  _ 

Wheat,  straw ^ 


(0 


Parts  per  millton 


Expiration/Rev- 

ocation Date 

0.2 

1/1/09 

10.0 

1/1/08 

0.2 

1/1/06 

0.1 

1/1/08 

0.1 

1/1/08 

0.1 

1/1/08 

10.0 

1/1/08 

50.0 

1/1/08 

0.1 

1/1/08 

0.1 

1/1/08 

0.1 

1/1/08 

0.1 

1/1/08 

0.1 

1/1/08 

0.1 

1/1/08 

0.2 

1/1/06 

0.2 

1/1/06 

7.0 

1/1/08 

3.0 

1/1/08 

1.0 

1/1/07 

0.1 

.    1/1/08 

10.0 

1/1/08 

0.2 

1/1/06 

15.0 

1/1/08 

0.2 

1/1/07 

0.2 

1/1/08 

0.2 

1/1/08 

15.0 

1/1/08 

0.2 

1/1/08 

15.0 

1/1/08 

15.0 

1/1/08 

7.0 

1/1/08 

0.2 

1/1/09 

35.0 

1/1/08 

0.2 

1/1/07 

15.0 

1/1/08 

15.0 

1/1/08 

0.1 

1/1/08 

0.2 

1/1/08 

0.1 

1/1/08 

0.1 

1/1/08 

1.0 

1/1/07 

7.0 

1/1/08 

5.0 

1/1/08 

20.0 

1/1/08 

15.0 

1/1/08 

0.2 

1/1/07 

0.2 

1/1/08 

0.2 

1/1/08 

0.1 

1/1/08 

0.1 

1/1/08 

0.1 

1/1/08 

0.2 

1/1/07 

0.2 

1/1/07 

1.0 

1/1/07 

1.0 

1/1/07 

5.0 

1/1/08 

0.2 

1/1/07 

5.0 

1/1/09 

50.0 

1/1/09 

0.2 

1/1/07 

0.2 

1/1/08 

15.0 

1/1/08 
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Commodity 


Expiration/Rev- 
ocation Date 


Avocado  

Dandelion,  leaves 

Papaya  

Pistachio  

Turnip -greens 

Watercress 


1/1/06 
1/1/07 
1/1/08 
1/1/07 
1/1/07 
1/1/07 


[FR  Doc.  02-964  Filed  1-14-02;  8:45  am] 

BILUNG  CODE  6560-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301 1 89;  FRL-6807-8] 
RIN  2070-AC18 

Pesticides;  Tolerance  Exemptions  for 
IMininfial  Risk  Active  and  Inert 
Ingredients 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  list  in  40 
CFR  part  180  the  pesticide  chemicals 
that  are  exempted  from  the  requirement 
of  a  tolerance  based  on  the  Agency's 
determination  that  these  chemicals  are 
of  "minimal  risk."  The  pesticide 
chemicals  to  be  listed  in  40  CFR 
180.1001(g)  include  both  active  and 
inert  ingredients  and  will  be 
accomplished  in  several  steps.  As  a  first 
step,  the  existing  tolerance  exemptions 
for  commonly  consumed  food 
commodities,  animal  feed  items,  and 
edible  fats  and  oils  will  be  recodified  in 
the  newly  created  paragraph  (g)  in  a 
different  format.  Restructuring  to  this  ■ 
new  format  will  provide  greater 
clarification  in  defining  a  minimal  risk 
pesticide  chemical  as  well  as  increasing 
the  niunber  of  substances  that  are 
currently  considered  to  be  minimal  risk. 
In  the  future,  EPA  will  propose  other 
minimal  risk  pesticide  chemicals  for 
inclusion  in  paragraph  (g).  These 
regulatory  actions  are  part  of  the 
tolerance  reassessment  requirements  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  section  408(q],  as  amended 
by  the  Food  Quality  Protection  Act 
(FQPA)  of  1996.  By  law,  EPA  is  required 
to  reassess  66%  of  the  tolerances  in 
existence  on  August  2, 1996,  by  August 
2002,  or  about  6,400  tolerances.  The 
regulatory  actions  proposed  in  this 
dociunent,  the  proposed  revocation  of 
39  tolerance  exemptions,  would  be 
coimted  toward  the  August  2002  v 
deadline. 


DATES:  Comments,  identified  by  docket 
control  number  OPP-301189,  must  be 
received  on  or  before  March  18,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-301189  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Boyle,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  703-305- 
6304;  fax  niunber:  703-305-0599;  e-mail 
address:  boyle.kathryn@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  formulate  or  market 
pesticide  products.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 

Crop  production 

112 

Animal  production 

311 

Food  manufacturing 

32532 

Pesticide  manufac- 
turing 

This  listing  is^not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  this  table  could 
also  be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  are  provided  to  assist 
you  and  others  in  determining  whether 
or  not  this  action  might  apply  to  certain 
entities.  If  you  have  questions  regarding 
the  applicability  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Pag  ;  select 
"Laws  and  Regulations,"  "Rvjgulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
v>rww.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml  180/Title_40/40cfrl80  OO.html, 
a  bet«i  site  ciurenlly  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OFP-301189.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  apphcable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Intiegritv 
Branch  (PIRIB),  Rm.  119.  Cry'stalMall 
#2. 1921  Jefferson  Davis  Hwry., 
Arlington,  VA,  bom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
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imperative  that  you  identify  docket 
control  number  OPP-301189  in  the 
subject  line  on  the  first  page  of  your 
response.  ^ 

1.  By  mail.  Subinit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-301189.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  p£Ut  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  imder 

FOR  nrnniER  mfomiation  contact. 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  biuden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
dociunent. 

8.  To  ensure  proper  receipt  by  EPA, 
be  siu«  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register  • 
citation. 

n.  What  Action  is  the  Agency  Taking? 

The  Agency  is  proposing  to  create  a 
new  paragraph  (g)  in  40  CFR  180.1001, 
that  specifies  the  pesticide  chemicals 
that  are  exempt  from  the  requirement  of 
a  tolerance  tmder  section  408  of  Federal 
Food,  Drug,  and  Cosmetic  Act 
("FFDCA").  This  paragraph  will  contain 
a  listing  of  pesticide  chemicals  that  are 
considered  to  be  of  minimal  risk.  The 
tolerance  exemption  in  40  CFR 
180.1164(d)  (which  was  established 
post-FQPA)  as  well  as  existing  tolerance 
exemptions  in  40  CFR  180.1001(c),  (d) 
and  (e)  will  be  recodified  in  the  newly 
established  40  CFR  180.1001(g),  albeit 
in  a  different  format  that  will  include 
additional  clarification.  The  effect  of 
these  changes  will  be  that  all  commonly 
consumed  food  items  (as  a  reference, 
there  is  the  Food  and  Feed  Conunodity 
Vocabulary  on  the  Agency's  website:  see 
http://www.epa.gov/pesticides/ 
.foodfeed/),  with  the  exception  of  the 
exclusions  noted  below,  will  be  exempt 
from  the  requirement  of  a  tolerance 
under  the  newly  established  40  CFR 
180.1001(g). 

The  Agency  is  also  proposing  to 
establish  in  40  CFR  180.1001(g)  an 
exemption  fi'om  the  requirement  of  a 
tolerance  for  various  animal  feed  items. 
The  Agency  is  proposing  that  40  CFR 
180.1001  be  amended  by  deleting  the 
existing  exemptions  for  various  feed 
items,  such  as  pomaces,  com  cobs, 
peanuts  shells,  and  oat  hulls  in  40  CFR 
180.1001(c)  and  (d).  These  will  be 


recodified  in  40  CFR  180.1001(g)  albeit 
in  a  different  format  that  will  include 
additional  clarification.  All  feed  items 
whether  or  not  previously  exempted 
from  the  requirement  of  a  tolerance  Mrith 
the  exception  of  the  exclusions  noted 
below,  will  be  exempt  from  the 
requirement  of  a  tolerance  imder  the 
newly  established  40  CFR  180.1001(g). 

The  Agency  is  proposing  to  place 
expiration  dates  on  seven  existing 
tolerance  exemptions  for  known 
allergen-containing  food  commodities. 
At  this  time,  the  Agency  cannot 
consolidate  the  overlapping  and 
duplicative  tolerance  exemptions  for 
allergen-containing  commodities  that 
cxirrentiy  exist  in  40  CFR  part  180. 

This  proposed  rule  begins  the  process 
of  harmonizing  the  regiilation  of  certain 
pesticide  chemicals  whether  used  as 
inert  or  active  ingredients.  At  the 
completion  of  this  process  there  will  be 
a  single  consistent  approach  for  all  food 
and  feed  commodities  used  as  pesticide 
chemicals. 

m.  What  is  the  Agency's  Authority  for 
Taking  these  Actions? 

This  proposed  rule  is  issued  under 
section  408  of  FFDCA,  21  U.S.C.  346a, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170).  Section  408(e)  of  FFDCA 
authorizes  EPA  to  establish,  modify,  or 
revoke  tolerances,  or  exemptions  from 
the  requirement  of  a  tolerance  for 
residues  of  pesticide  chemicals  in  or  on 
raw  agriciUtural  commodities  and 
processed  foods. 

IV.  Why  is  the  Agency  Proposing  These 
Actions? 

A.  Why  is  a  "Minimal  Bisk"  Paragraph 
Being  Created? 

The  term  "minimal  risk"  has  been 
used  by  EPA  for  over  10  years,  and  has 
generally  meant  List  4A  inert  ingredient 
chejnicals.  On  April  22, 1987  (52  FR 
13305),  EPA  created  a  series  of  four  lists 
as  part  of  an  initiative  to  address  the 
risks  potentially  posed  by  inert 
ingredients  in  pesticides.  List  1  inert 
ingredients  are  "inerts  of  toxicological 
concern".  List  1  inert  ingredients  are 
classified  on  the  basis  of  peer  reviewed 
studies  which  demonstrated 
carcinogenicity,  adverse  reproductive 
effects,  neurotoxicity  or  other  chronic 
effiects,  developmental  toxicity  (birth 
defects),  ecological  effects  and  the 
potential  for  bioaccumulation.  List  2 
inert  ingredients  are  "potentially  toxic 
inerts/high  priority  for  testing."  Many  of 
these  inert  ingredients  are  structurally 
similar  to  chemicals  known  to  be  toxic; 
some  have  data  suggesting  a  concern. 
List  3  inert  ingredients  are  "imknown 
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toxicity."  An  inert  ingredient  was 
placed  on  List  3  if  there  was  no  basis  for 
listing  it  on  any  of  the  other  lists.  At  that 
time  all  List  4  inert  ingredients  were 
classified  as  "inerts  of  minimal 
concern". 

The  4A  Inert  Ingredient  List  was 
created  on  November  22, 1989  (54  FR 
48314)  by  subdividing  List  4  into  Lists 
4A  and  4B.  List  4B  inert  ingredients  are 
"inerts  for  which  EPA  has  sufficient 
information  to  reasonably  conclude  that 
the  current  use  pattern  in  pesticide 
products  will  not  adversely  affect  public 
health  or  the  environment."  List  4A 
inert  ingredients  are  "minimal  risk  inert 
ingredients."  Examples  of  List  4A  inert 
ingredients  are  salt,  and  sugar. 

The  September  28, 1994,  Federal 
Register  Notice  (FRL  4872-5)  was  the 
last  time  that  the  Agency  added  new 
substances  to  and  issued  the  4A  List. 
Classification  as  a  List  4A  inert 
ingredient  is  critical  to  those  products 
that  are  exempted  from  Federal 
regulation  under  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA) 
section  25(b).  The  substances  on  List  4A 
are  the  only  inert  ingredients  that  can  be 
used  in  25(b)  deregulated  products  (see 
40  CFR  152.25(g)(2)). 

Minimal  risk  does  not  imply  no  risk 
under  any  circiunstances.  Every 
substance,  even  for  example  water, 
presents  some  risk  in  certain 
circiunstances.  Minimal  risk  is  used  to 
indicate  a  substance  for  which  there  is 
no  information  to  indicate  that  there  is 
a  basis  for  concern.  Minimal  risk  or  List 
4A  substances  are  mostiy  naturally 
occxuring  substances  to  which  some 
refinement  has  occurred,  such  as 
beeswax,  salt,  sugar,  limestone,  and  red 
cedar  chips.  The  determination  that  a 
chemical  is  minimal  risk  would  be 
based  on  a  recognition  of  the  overall 
safety  of  the  chemical  (such  as  "ery  low 
toxicity  or  practically  non-toxic) 
considering  the  widely  available 
information  on  the  chemical's  known 
properties,  and  a  history  of  safe  use 
imder  reasonable  circumstances. 
Minimal  risk  (List  4A)  substances  are 
recognized  as  safe  for  use  in  all 
pesticide  products  subject  only  to  good 
agricultural  practices  or  good 
manufacturing  practices.  Classification 
as  a  List  4A,  minimal  risk,  substance  is 
a  high  standard  to  meet.  As  an  example, 
sub^ances  of  high  acute  toxicity  are 
usually  not  consideted  for  classification 
to  List  4A.  The  critical  distinction 
between  List  4A  minimal  risk 
substances  and  other  substances,  is  that 
the  Agency  does  not  define  how,  wh«e, 
when  or  in  what  manner  the  substance 
can  be  used.  Any  reasonably  foreseeable 
use  of  these  substances  is  not  expected 
to  present  a  risk  to  hiunans. 


Accordingly,  there  should  not  be  any 
unreasonable  adverse  effects  from  the 
inclusion  of  a  List  4A  substance  in  a 
pesticide  product  to  the  person  applying 
a  pesticide  product  in  and  around  their 
home,  to  a  child  in  a  day-care  center,  or 
when  ingesting  a  food  commodity  that 
has  been  treated.  A  List  4A  substance 
used- as  an  inert  ingredient,  incorporated 
into  a  25(b)  product  (meeting  all  the 
appropriate  exemption  criteria)  is 
subject  to  no  Federal  regulation. 
Therefore,  unless  a  substance  can  meet 
and  continues  to  meet  this  high 
standard,  it  will  not  be  classified  as 
minimal  risk. 

B.  Why  Are  Uses  as  Both  an  Inert  or 
Active  Ingredient  Being  Included? 

Active  ingredients  are  defined  in  40 
CFR  153.125  as  having  the  capability  at 
the  proposed  use  dilution  to  function  as 
a  pesticide,  that  is  to  kill,  repel,  or 
mitigate  the  pest.  Inert  ingredients  are 
defined  as  all  ingredients  that  are  not 
active  ingredients.  However,  it  is 
possible  for  a  chemical  to  be  an  active 
ingredient  in  one  pesticide  product  and 
an  inert  ingredient  in  another  pesticide 
product.  Determining  whether  an 
ingredient  in  a  pesticide  product  is  inert 
or  active  requires  information  on  the 
purpose  of  die  ingredient  in  the 
formulation.  As  an  example,  citric  acid 
can  be  used  as  a  disinfectant,  sanitizer, 
and  fungicide  (an  active  ingredient). 
However,  citric  acid  can  also  perform  as 
a  sequestration  agent  or  to  lower  the  pH, 
thus  functioning  as  an  inert  ingredient. 
To  determine  whether  an  ingredient  is 
inert  or  active  requires  an 
understanding  of  the  purpose  of  the 
in^dient  in  the  formulation. 

Thus,  the  toxicity  of  a  chemical  does 
not  depend  on  whether  it  is  used  as 
either  an  inert  ingredient  or  active 
ingredient,  but  on  its  impact  to  human 
health  and  the  environment. 
Establishment  of  a  tolerance  exemption 
under  40  CFR  180.1001(g)  indicates  that 
the  substance  may  be  used  as  either  an 
inert  or  an  active  ingredient  (as 
appropriate,  based  on  its  use  in  the 
formulation)  in  pesticide  formulations 
applied  to  food  crops. 

C.  Why  Are  Commonly  Consumed 
Foods  Being  Included  in  this  New 
Paragraph? 

It  is  unlikely  that  a  commonly 
consumed  food  commodity  could  be. 
used  to  control  a  pest  via  a  toxic  mode 
of  action.  Generally,  when  used  as  an 
active  ingredient,  food  commodities 
have  been  used  to  either  attract  or  repel 
pests.  Canola  oil  is  a  refined  vegetable 
oil  that  can  be  used  as  an  active 
ingredient  to  control  insects  in  a  wide 
variety  of  crops.  Scientists  believe  that 


canola  oil  repels  insects  by  altering  the 
outer  layer  of  the  leaf  surface  or  by 
acting  as  an  insect  irritant.  Oils  such  as 
canola,  however,  can  also  be  used  as  a 
surfactant  in  pesticide  formulations. 
Surfactants  are  used  to  modify  the 
nature  of  a  surface,  such  as  reducing  the 
surface  tension  of  water.  Surfactants  can 
be  used  as  wetting  agents,  detergents, 
penetrants,  and  emulsifiers.  When  used 
in  this  capacity,  canola  oil  would  be  an 
inert,  rather  than  an  active,  ingredient. 
Other  food  commodities  also  are  used  as 
inert  ingredients.  For  example,  oats  can 
be  used  as  a  carrier,  i.e.,  the  active 
ingredient  is  coated  onto  the  oats,  which 
is  then  consumed  by  the  pest. 

In  the  September  28, 1994,  Federal 
Register  Notice  titled  "Inert  Ingredients 
in  Pesticide  Products;  List  of  Minimal 
Risk  Inerts"  the  Agency  established  a 
policy  of  considering  aill  commonly 
consumed  foods  as  acceptable  for  use  in 
all  pesticide  pi'oducts.  The  Notice 
specifically  stated  that  a  specific 
exemption  from  tolerance  would  not  be 
required  for  foods  used  as  inert 
ingredients  because  foods  were 
generally  recognized  as  safe  (GRAS). 
However,  the  above  GRAS 
determination  was  superceded,  on 
December  4, 1998,  in  the  Federal 
Register  (63  FR  37307)  (FRL  6039-5)  by 
EPA's  establishment  of  a  tolerance 
exemption  for  all  edible  food 
conunodities.  That  exemption  excepted 
certain  foods  known  to  have  allergenic 
properties. 

D.  Why  Are  the  Tolerance  Exemptions 
for  Known  Food  Allergens  Being  Time- 
Limited? 

As  noted  above,  EPA  has  previously 
established  an  exemption  from  tolerance 
for  all  edible  food  commodities  with  the 
exception  of  peanuts,  tree  nuts,  milk, 
soybeans,  eggs,  fish,  Crustacea,  and 
wheat  due  to  the  allergenic  properties  of 
tiiese  foods.  (40  CFR  180.1164(d)).  The 
conunent  received  by  EPA  in  this  1998 
rulemaking  proceeding  indicated  a 
concern  that  the  proposed  exclusions 
for  allergen-containing  food 
commodities  were  not  sufficient,  given 
that  tolerance  exemptions  existed  for 
some  of  the  same  commodities  when 
used  as  inert  ingredients. 

The  following  tolerance  exemptions 
are  currentiy  listed  in  40  CFR  180.1071 
and  40  CFR  180.1001(c).  (d),  and  (e),  for 
the  eight  known  allergen  food  or  food 
groups  and  their  processed 
commodities: 


40  CFR 


180.1001(c) 
180.1001(c) 
180.1001(c) 


Toierance  Exemption 


casein 

fish  meal 

soy  protein,  isolated 
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40CFR 

Toterance  Exemption 

180.1001(c) 

soybean  flour 

180.1001(C) 

stafx:h  (potato,  tapioca,  wtieat) 

180.1001(c) 

wheat  bran 

180.1001(d) 

sodium  caseinate 

180.1001(d) 

wheat 

180.1001(d) 

wheat  flour    1 

180.1001(e) 

soy  protein,  isolated 

180.1001(e) 

wheat  shorts 

180.1071  

egg  soMs  (whole) 

The  Agency  has  investigated  the  post- 
harvest  uses  of  these  eight  allergen  food 
or  food  groups,  and  has  determined  that 
such  uses  do  exist.  An  example  would 
be  a  formulation,  that  contains  wheat  as 
a  carrier,  which  is  then  applied  to  stored 
grain  other  than  wheat.  Thus,  some  of 
the  above  tolerance  exemptions  are 
necessary  to  cover  the  use  of  these 
existing  products.  The  12  tolerance 
exemptions  overlap  to  some  degree  and 
therefore  EPA  is  proposing  to  amend 
them  to  reduce  duplication.  The  result 
will  be  that  the  12  tolerances  will  be 
reduced  to  8. 

More  importantly,  the  Agency  is 
proposing  to  place  3-year  expiration 
dates  on  the  eight  tolerance  exemptions 
that  will  remain.  This  will  give  the 
Agency  a  period  of  3  years  to  continue 
its  examination  of  the  uses  of  these  food 
commodities,  and  discuss  product  re- 
formulation with  affected  registrants. 
The  Agency  recognizes  that  various 
factors  such  as  restrictions  on  post- 
harvest  applications  or  information  on 
the  environmental  degradation/ 
metabolism  of  the  allergen  may  enable 
the  Agency,  at  a  future  date,  to  (1)  make 
a  determination  of  safety,  (2)  reassess 
these  tolerances,  and  (3)  establish 
tolerance  exemptions  with  limitations 
on  the  use  pattern,  that  would  not  be 
time-limited. 

E.  Why  Are  Animal  Feed  Exemptions 
Being  Included  in  this  New  Pamgraph? 

Like  commonly-consumed  human 
food,  animal  feed  items  are  of  minimal 
risk  to  humans  who  consume  animal 
products  (such  as  meat,  milk,  poultry  or 
eggs),  or  to  the  animals.  They  are 
therefore  being  included  in  proposed  40 
CFR  180.1001(g}.  Feed  items  are 
occasionally  used  as  pesticides.  For 
example,  a  feed  item,  such  as  com  cobs, 
can  be  used  as  a  carrier.  For  such  a  use, 
the  com  cobs  would  be  groimd,  and 
then  an  active  ingredient  coated  onto 
the  ground  feed  item,  is  then  consumed 
by  the  pest.  Or  a  feed  item  could  be 
used  as  a  carrier  for  a  lawn  and  garden 
product,  with  the  added  advantage  of 
degrading  over  a  period  of  time  in  the 
natural  environment.  Again,  there  is  a 
long  history  of  safe  use  of  animals 
consuming  these  feed  items,  and  then 


producing  meat,  milk,  poultry,  and  eggs 
that  are  in  tujn  consumed  by  humans. 

Feed  items  can  also  include  items 
derived  from  kno^^  allergen-containing 
foods,  such  as  almond  hulls  and  peanut 
shells.  These  by-products  of  allergen- 
containing  foods  are  not  likely  to  cause 
an  allergic  reaction  due  to  the 
separation  of  the  hull  or  shell  from  the 
protein  allergen. 

There  are  a  large  variety  of  feed  items. 
Most  agricultural  crops  and  their 
corresponding  raw  agricultural  and 
processed  commodities  can  be.  and  are, 
fed  to  livestock.  Due  to  differences  in 
their  metabolisms,  animals  can  obtain 
nutrition  from  parts  of  plants  that  are 
not  digested  by  hiunans  such  as  hays, 
forages,  seeds,  leaves,  hulls  and  shells, 
and  stovers.  Animals  also  consiune 
plants,  such  as  sorghiun,  that  are  not 
consiuned  by  humans.  As  a  reference, 
the  significant  feed  items  consumed  by 
animals  are  contained  in  Table  1  ("Raw 
Agricultural  and  Processed 
Commodities  and  Feedstuffs  Derived 
From  Crops"),  OPPTS  Test  Guidelines, 
Residue  Chemistry,  Guideline  860.1000, 
Background,  (see  http://www.epa.gov/ 
docs/OPPTS— Hannonized/860— 
Residue — Chemistry — Test — 
Guidelines/Series/  ).  There  are  also 
other  feed  items  not  listed  in  Table  1 
such  as  pineapple  forage  and  fodder,  or 
sugarcane  forage  and  fodder  that  are 
consiuned  by  animals,  but  not  in 
amoimts  considered  to  be  significant 
feed  items  on  a  national  basis. 

F.  Why  Are  Edible  Fats  and  Oils  Being 
Included  in  the  New  Pamgmph? 

As  previously  explained  on  December 
4, 1998,  EPA  established  an  exemption 
irom  tolerance  for  all  edible  food 
commodities  with  the  exception  of 
peanuts,  tree  nuts,  milk,  soybeans,  eggs, 
fish,  Crustacea,  and  wheat  due  to  the 
allergenic  properties  of  these  foods.  (40 
CFR  180.1164(d))  The  exception 
included  all  processed  forms  of  the 
allergen-containing  food  commodities 
including  oils.  EPA  is  proposii^  to  no 
longer  exclude  highly  refined  edible  oils 
derived  &t>m  peanuts,  tree  nuts, 
soybeans,  fish,  Crustacea,  and  wheat 
Most  oils  are  highly  refined.  The 
information  available  to  the  Agency 
does  not  indicate  the  presence  of  the 
protein  allergens  in  the  oils.  The 
production  process  is  generally  believed 
to  remove  or  destroy  the  allergen,  which 
would  cause  the  allergic  reaction. 

G.  Why  is  Lactose  Being  Included? 

It  is  also  proposed  to  include  lactose 
(milk  sugar)  in  the  to-be-established  40 
CFR  180.1001(g)  tolerance  exemptions. 
Lactose  intolerance  occius  when  the 
body  does  not  produce  a  sufficient 


amount  of  lactase,  the  enzyme  that 
digests  lactose.  The  presence  of 
undigested  lactose  in  the  large  intestine 
can  cause  gas  or  diarrhea;  however,  this 
is  not  life-threatening,  as  allergic 
reactions  can  be.  Many  lactose- 
intolerant  individuals  are  capable  of 
consuming  small  amoimts  of  lactose 
with  few  or  no  symptoms.  EPA  can  only 
regulate  the  use  of  lactose  in  pesticide 
formulations.  Given  the  wide-spread 
nature  of  lactose  in  the  food  supply,  the 
amount  of  lactose  that  can  be  applied  to 
food  as  a  result  of  its  use  in  a  pesticide 
product  should  not  significantly 
increase  the  existing  amounts  in  the 
food  supply.  Additionally,  given  the 
nature  of  plant  metabolism  it  is  unlikely 
that  lactose  would  be  directly  absorbed 
or  actually  present  in  plant  tissues. 
Lactose  can  be  hydrolyzed  to  glucose, 
which  is  a  natural  plant  compound  and 
is,  in  fact,  the  sugar  produced  by 
photosynthesis.  In  plants,  glucose  is 
converted  into  starch  or  sucrose. 

H.  Conclusions 

All  of  the  substances  considered  in 
this  proposed  rule  for  inclusion  in  40 
CFR  180.1001(g)  can  be  grouped  into 
and  included  in  three  major  categories. 
These  are:  (1)  Commonly  consumed 
-food  commodities;  (2)  animal  feed 
items;  and  (3)  edible  fets  and  oils.  All 
of  the  revoked  tolerances  will  be 
recodifed  in  40  CFR  180.1001(g),  albeit 
in  a  different  format.  In  fact,  the 
amendments  and  revisions  to  the 
tolerance  exemptions  will  be  beneficial 
to  the  regulated  community  by 
increasing  the  number  of  minimal  risk 
inert  ingredients  for  use  in  pesticide 
formulations. 

EPA  believes  that  the  proposed 
tolerance  exemptions  in  40  CFR 
180.1001(g)  will  be  safe  for  humans 
including  infants  and  children.  EPA 
also  is  not  aware  of  any  data  submitted 
pursuant  to  Section  6(a)2  of  FIFRA 
showing  significant  adverse  effects  to 
humans  from  use  of  commonly 
consumed  food  commodities,  animal 
feed  items,  or  fats  and  oils.  Because  of 
the  above,  EPA  has  not  assessed  the  risk 
of  these  substances  using  a  safety  foctor 
approach.  Accordingly,  application  of 
an  additional  lOX  safety  factor  analysis 
or  quantitative  risk  assessment  is  not 
necessary  to  protect  infants  and 
children. 

V.  What  is  the  Contribotion  to 
Tolerance  Reassessment 

By  law,  EPA  is  required  to  reassess 
66%  or  about  6,400  of  the  tolerances  in 
existence  on  August  2, 1996.  by  August 
2002.  This  proposed  rule  proposes  to 
revoke  39  tolerance  exemptions  which 
will  becoimted  totward  the  August  2002 
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review  deadline  of  FFDCA  section 
408(q),  as  amended  by  FQPA  in  1996. 

VI.  Future  Issues 

As  previously  stated,  this  proposed 
rule  only  considers  commonly 
consumed  foods,  animal  feed 
commodities,  and  refined,  edible  oils 
and  fats.  The  Agency  intends  (in  future 
proposed  and  final  mies)  to  expand 
beyond  these  three  categories  and 
propose  additional  minimal  risk 
chemicals  for  inclusion  in  40  CFR 
180.1001(g).  Possible  categories  could 
include  naturally  occurring  organic 
chemicals  (such  as  fetty  acids),  common 
substances  derived  from  weathered 
rocks  and  minerals,  or  some  animal  feed 
components. 

The  eight  allergen  food  or  food  groups 
tolerance  exemptions  mentioned  earlier 
in  this  preamble  cannot  be  reassessed  at 
this  time.  The  Agency  will  examine  the 
use  patterns  of  these  eight  and 
determine  the  appropriate  actions  that 
would  allow  the  Agency  to  make  the 
safety  finding.  As  explained  earlier, 
restrictions  on  post-harvest  applications 
or  information  on  the  environmental 
degradation/metabolism  of  the  allergen 
could  enable  the  Agency,  at  a  futiue 
date,  to  make  a  determination  of  safety. 
Since  use  restrictions  will  be  necessary, 
these  allergens  will  no  longer  meet  the 
criteria  of  List  4A  classification  and 
therefore  these  eight  food  or  food  groups 
will  be  transferred  from  the  Agency's  4A 
Ust  to  the  4B  list. 

Vn.  Regulatory  Assessment 
Requirements 

The  Agency  is  acting  on  its  own 
initiative  under  FFDCA  section  408(e) 
in  establishing  new  tolerance 
exemptions  that  will  consolidate  the 
existing,  overlapping  and  duplicative 
tolerance  exemptions.  Under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  this  action  is  not  a 
"significant  regulatory  action"  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB).  Because  the  proposed 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its 
lack  of  significance,  this  proposed  rule 
is  not  subject  to  Executive  Order  13211. 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355.  May 
22.  2001). 

This  proposed  rule  does  not  contain 
any  information  collections  subject  to 
OMB  approval  under  the  Paperwork 
Reduction  Act  (PRA).  44  U.S.C.  3501  et 
seq..  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as   . 
described  under  Title  11  of  the  Unfunded 


Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4). 

Nor  does  it  require  any  special 
considerations  as  required  by  Executi^^e 
Order  12898  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994)  or  require  OMB  review  or  any 
Agency  action  under  Executive  Order 
13045,  entitled  Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks  (62  FR  19885,  April  23, 
1997).  This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note). 

This  proposed  rule  would  establish  a 
new  paragraph  in  40  CFR  180.1001. 
Creating  a  new  paragraph  does  not  have 
a  substantive  effect  and  hence  causes  no 
impact.  This  proposed  rule  would  place 
expiration  dates  on  seven  existing 
tolerance  exemptions  for  various  known 
allergen-containing  food  commodities. 
Currently,  the  Agency's  regulatory 
approach  as  written  in  various  CFR 
paragraphs  and  sections  is  inconsistent. 
This  3-year  transition  period  will  allow 
sufficient  time  to  examine  the  uses  of 
these  food  commodities,  and  discuss 
product  re-formulation  with  affected 
registrants.  At  the  completion  of  this 
process  there 'will  be  a  single  consistent 
approach  for  all  food  conunodities  used 
as  pesticide  chemicals. 

,This  proposed  rule  would  also  revoke 
39  tolerance  exemptions,  thus  (1) 
revoking  duplicative  and  overlapping 
tolerance  exemptions  for  commonly 
consumed  (non-allergen)  food 
commodities,  (2)  revoking  and 
consolidating  the  existing  tolerance 
exemptions  for  animal  feed  items  and 
allowing  additional  minimal  risk  animal 
feed  items  not  previously  exempted  for 
use  in  pesticide  products,  and  (3) 
establishing  the  use  of  edible  oils 
derived  frtim  allergens  since  the 
available  information  indicates  that  the 
use  of  these  oils  is  not  of  concern. 

Pursuant  to  the  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  hereby 
certifies  that  these  proposed  actions  will 
not  have  significant  negative  economic 
impact  on  a  substantial  number  of  small 
entities.  By  contrast,  the  amendments 
and  revisions  to  the  tolerance 
exemptions  will  be  beneficial  to  the 
regulated  community  by  increasing  the 
number  of  minimal  risk  inert 
ingredients  for  use  in  pesticide 
formulations. 


Pursuant  to  the  RFA  the  Agency 
previously  assessed  whether  revocations 
of  tolerances  or  tolerance  exemptions 
might  significantly  impact  a  substantial 
number  of  small  entities  and  concluded 
that,  as  a  general  matter,  these  actions 
do  impose  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  analysis  was  published  on 
December  17, 1997  (62  FR  66020)  (FRL- 
5753-1),  and  was  provided  to  the  Chief 
Counsal  for  Advocacy  of  the  Small 
Business  Administration.  Taking  into 
account  this  analysis,  the  available 
information  concerning  the  pesticide 
chemicals  listed  in  this  rule,  the 
transition  time  for  the  known  allergen 
containing  commodities  and 
considering  that  all  of  the  to-be-revoked 
tolerance  exemptions  will  be  covered  in 
the  to-be-established  40  CFR 
180.1001(g),  the  Agency  knows  of  no 
extraordinary  circumstances  that  exist 
as  to  the  present  revocation  that  would 
change  EPA's  previous  analysis. 

In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
.  to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  poUcies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
^defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  proposed 
mle  does  not  sdfect  States  directly,  but 
does  directly  regulate  •growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 

For  these  same  reasons,  the  Agency 
haS  determined  that  this  rule  does  not 
have  any  "tribal  implications"  as 
described  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
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regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regiilations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  tl;e  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practices  and 


procedures.  Pesticides  and  pests. 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  21.  2001. 
James  Jones, 
Director.  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I  be  amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
would  continue  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

§180.1001    [Amended] 

2.  Section  180.1001  is  amended  as 
follows: 

A.  In  paragraph  (c)  remove  the  entries 
for:  almond  shells;  apple  pomace;  citrus 
meal;  cocoa  shells;  coconut  oil;  com 
cobs;  corn  meal;  com  oil;  cornstarch; 
com  syrup;  cottonseed  oil;  dextrose;  fish 
oil;  grape  pomace,  dried;  lactose;  lard; 


molasses;  oatmeal;  oats;  orange  pomace; 
peanut  shells;  rice  bran;  soybean,  oil; 
starch  (potato,  tapioca,  wheat);  and 
sucrose. 

B.  In  paragraph  (d)  remove  the  entries 
for:  cinnamon;  clove;  coffee;  com;  com 
gluten  meal,  hydrolized;  fenugreek;  low 
erucic  acid  rapeseed  oil,  conforming  to 
21  CFR  184.1555(c)  (CAS  Reg.  No. 
none);  oat  hulls;  wheat;  and  wheat  flour. 

C.  In  paragraph  (e)  remove  the  entries 
for:  com  syrup;  dextrose;  and  sucrose. 

3.  Section  180.1001  is  further 
amended  by  revising  the  following 
entries  in  the  tables  to  paragraphs  (c). 
(d),  and  (e),  by  adding  the  entry  "wheat, 
including  flour,  bran,  and  starch"  to  the 
table  in  paragraph  (c),  by  adding  and 
reserving  paragraph  (f)  and  by  adding 
paragraph  (g)  to  read  as  follows. 

§  1 80.1 001    Exemptions  from  the 
requirement  of  a  tolerance. 

(c)*  *  * 


Inert  ingredients 


Casein 


Fish  meal 


Soy  protein,  isolated  i... 

Soytiean  flour ,.. 


Wtieat,  including  flour,  bran,  and 
starch.  i 


Limits 


expires  [insert  date  3  years  from  date  of  publication 

of  the  final  rule  in  the  Federal  Register]. 
•  •  •  •  •  • 

expires  [insert  date  3  years  from  date  of  publication 

of  the  final  rule  in  the  Federal  Register]. 

-.        •  *  •  *  •  • 

expires  [insert  date  3  years  from  date  of  publication 

of  the  final  rule  in  the  Federal  Register]. 

expires  [insert  date  3  years  from  date  of  publication 

of  the  final  mle  in  the  Federal  Register]. 
«  *  «  •  «  • 

expires  [insert  date  3  years  from  date  of  publication 
o1  the  final  mle  in  the  Federal  Register]. 


Uses 


Surfactant,  emulsifier,  wetting  agent 

Solid  diluent,  earner 

Adhesive 
Surfactant 

Solid  diluent,  carrier,  attractant 


(d)*  *  * 

* 

Inert  ingredients 

Limits 

Uses 

Sodium  caseinate ; 

expires  [insert  date  3  years  from  date  of  publication 
of  the  final  mle  in  the  Federal  Register]. 

• 

Suspending  agent  and  binder 

•                                       ■ 

(e)*  *  • 

• 

Inert  ingredients 

Limits 

Uses 

Sov  Dfotein  isolated  t- 

expires  [insert  date  3  years  from  date  of  publication 
of  ihe  final  mle  in  the  Federal  Register]. 

«                    •                    «                           ♦                    •                    * 

expires  [insert  date  3  years  from  date  of  publication 
of  the  final  mle  in  the  Federal  Register]. 

.     •                    #                    •                           •                    *                    • 

• 

Adhesive 

Wheat  shorts 

• 

Solid  diluent 

1 — 

* 

(f)  [Reserved]  |  from  the  use  of  the  following  substances     including  antimicrobial  pesticide 

(g)  Minimal  risk  substances.  Unless         as  either  an  inert  or  an  active  ingredient     chemicals,  are  exempted  from  the 
specifically  excluded,  residues  resulting     in  a  pesticide  chemical  formulation.  requirement  of  a  tolerance  under  section 


v_^.. 
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408  of  the  FFDCA  if  such  use  is  in 
accordance  with  good  agricultviral  or 
manufacturing  practices. 

(1)  Commonly-consumed  food 
commodi(ies."Commonly-consumed 
food  commodities"  means  foods  that  are 
commonly  consumed  for  their  nutrient 
properties.  The  term  "commonly- 
consumed  food  commodities"  shall  only 
apply  to  food  commodities,  whether  a 
raw  agricultural  commodity  or  a 
processed  commodity,  in  the  form  the 
commodity  is  sold  or  distributed  to  the 
public  for  consumption. 

(i)  Included  within  the  term 
"commonly-consumed  food 
commodities"  are: 

(A)  Sugars  such  as  sucrose,  lactose, 
dextrose  and  fmctose,  and  invert  sugar 
and  syrup. 

(B)  Spices  such  as  cinnamon,  cloves, 
and  red  pepper. 

(C)  Herbs  such  as  basil,  anise,  or 
fenugreek. 

(ii)  Excluded  from  the  term 
"commonly-consiuned  food 
commodities"  are: 

(A)  Any  food  commodity  that  is 
aduherated  under  21  U.S.C.  342. 

(B)  Both  the  raw  and  processed  forms 
of  peanuts,  tree  nuts,  milk,  soybeans, 
eggs,  fish,  Crustacea,  and  wheat. 

(C)  Alcoholic  beverages. 

(D)  Dietary  supplements. 

(2)  Animal  feed  items.  "Animal  feed 
items"  means  all  items  derived  from 
field  crops  that  are  fed  to  livestock,  and 
meat  meal.  Meat  meal  is  an  animal  feed 
composed  of  dried  animal  fat  and 
protein  that  has  been  sterilized.  Other 
than  meat  meal,  the  term  "animal  feed 
item"  does  not  extend  to  any  item 
designed  to  be  fed  to  animals  that 
contains,  to  any  extent,  components  of 
animals. 

(i)  Included  within  the  term  "animal 
feed  items"  are:  . 

(A)  The  hulls  and  shells  of  the 
commodities  specified  in  paragraph 
(g)(l)(ii)(B)  of  this  section,  and  cocoa 
beans. 

(B)  Bird  feed  such  as  canary  seed. 

(C)  Any  feed  component  of  a 
medicated  feed  meeting  the  definition  of 
an  animal  feed  item. 

(ii)  Excluded  from  the  term  animal 
feed  item  are  both  the  raw  and 
processed  forins  of  peanuts,  tree  nuts, 
milk,  soybeans,  eggs,  fish,  Crustacea, 
and  wheat. 

(3)  Edible  fats  and  oils.  Edible  fats  and 
oils  means  all  edible  (food  or  feed)  fats 
and  oils,  derived  from  either  plants  or 
animals,  whether  or  not  comlhonly 
consumed,  including  products  derived 
from  hydrogenating  (food  or  feed)  oils, 
or  liquefying  (food  or  feed)  fats. 
Excluded  from  the  term  edible  fats  and 
oils  are  plant  oils  used  in  the  pesticide 


chemical  formulation  for  their 
characteristic  smell  and/or  taste  and  oils 
derived  from  the  commodities  specified 
in  paragraph  (g)(l)(ii)(B)  of  this  section 
except  to  the  extent  such  oils  are  highly 
refined. 

4.  Section  180.1071  is  revised  to  read 
as  follows: 

S  180.1071    Egg  solids  (whole);  exemption 
from  the  requirement  of  a  tolerance. 

A  time-limited  tolerance  exemption 
expiring  [insert  date  3  years  from  date 
of  publication  of  the  final  rule  in  the 
Federal  Register]  is  established  for 
residues  of  whole  egg  solids  (of  at  least 
feed  grade  quality)  when  used  as  an 
animal  repellent  in  or  on  almonds  and 
applied  to  the  growing  crop  in 
accordance  with  good  agricultvual 
practices. 

§180.1164    [Removed] 

5.  Section  180.1164  is  removed. 

§180.1194    [Removed] 

6.  Section  180.1194  is  removed. 
[FR  Doc.  02-699  Filed  1-14-02;  8:45  a.m.] 
BILUNG  COOE  6S60-5O-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 

[FRL-7127-6] 

Washington:  Proposed  Auttiorization 
of  State  Hazardous  Waste  Managefnent 
Program  Revision 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  Washington  has  applied  to 
EPA  for  final  authorization  of  changes  to 
its  hazardous  waste  program  under  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  EPA  has  reviewed 
Washington's  application  and  made  the 
preliminary  decision  that  these  changes 
satisfy  all  requirements  needed  to 
qualify  for  final  authorization,  and  is 
proposing  to  authorize  the  State's 
changes. . 

DATES:  EPA  will  accept  written 
comments  on  the  Agency's  preliminary 
decision  to  authorize  changes  to  the 
State  of  Washington's  hazardous  waste 
management  program  which  are 
received  at  the  address  below  on  or 
before  February  14,  2002. 
ADDRESSES:  Send  written  comments  to 
Nina  Kocourek,  U.S.  EPA,  Region  10, 
Office  of  Waste  and  Chemicals 
Management,  1200  Sixth  Avenue,  Mail 
Stop  WCM-122,  Seattle,  WA  98101. 
phone.  (206)  553-6502.  You  can 


examine  copies  of  the  materials 
submitted  by  Washington  during  normal 
business  hours  at  the  following 
locations:  EPA  Region  10  Library.  1200 
Sixth  Avenue,  Seattle  WA  98101, 
phone,  (206)  553-1289;  and  at  the 
Washington  Department  of  Ecology,  300 
Desmond  Drive,  WA  98503;  Ecology 
contact  is  Patricia  Hervieux  at  (360) 
407-6756. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nina  Kocourek,  U.S.  EPA  Region  10, 
Office  of  Waste  and  Chemicals 
Management,  1200  Sixth  Avenue,  Mail 
Stop  WCM-122,  Seattle,  WA.  98101; 
(206)  553-6502.  For  general  information 
available  on  the  authorization  process, 
see  EPA's  website  at:  http:// 
www.epa.gov/epaoswer/hazwaste/state/ 
rcra. 

SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to  and  consistent  with 
the  Federal  program.  States  are  required 
to  have  enforcement  authority  which  is 
adequate  to  enforce  compliance  with  the 
requirements  of  the  hazardous  waste 
program.  Under  RCRA  section  3009, 
States  are  not  allowed  to  impose  any 
requirements  which  are  less  stringent 
than  the  Federal  program.  As  the 
Federal  program  changes.  States  must 
change  their  programs  and  ask  EPA  to 
authorize  the  changes.  Changes  to  State 
programs  may  be  necessary  when 
Federal  or  State  statutory  or  regulatory 
authority  is  modified  or  when  certain 
other  changes  occur.  Most  commonly. 
States  must  change  their  programs 
because  of  changes  to  EPA's  regulations 
in  Title  40  of  the  Code  of  Federal 
Regulations  (CFR)  parts  124,  260 
through  266,  268,  270,  273  and  279. 

B.  What  Decisions  Have  We  Made  in 
This  Rule? 

EPA  has  made  the  preliminary 
determination  that  Washington's 
program,  as  revised,  meets  the  statutory 
and  regulatory  requirements  established 
by  RCRA.  Therefore,  we  are  proposing 
to  grant  Washington  final  authorization 
to  operate  its  hazardous  waste  program 
with  the  changes  described  in  the 
authorization  application  and  as 
described  in  this  proposed  rule. 
Regulatory  revisions  which  are  less 
stringent  than  Federal  program 
requirements  and  those  regulatory 
revisions  which  are  broader  in  scope 
than  Federal  program  requirements  will 
not  be  authorized. 
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Washington's  authorized  program  will 
be  responsible  for  carrying  out  the 
aspects  of  the  RCRA  program  described 
in  its  revised  program  application, 
subject  to  the  limitations  of  the 
Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  and  the 
limitation  of  this  authorization. 
Washington's  authorized  program  does 
not  extend  to  Indian  country,  except 
that  Washington  does  have  jiuisdiction 
over  non-trust  lands  within  the  1873 
Survey  Area  of  the  Puyallup  Reservation 
as  defined  in  the  Settlement  Agreement 
between  the  Puyallup  Tribe,  Federal, 
State  and  local  governments  dated 
August  27, 1988.  EPA  retains 
jiuisdiction  and  authority  to  implement 
RCRA  over  Indian  coimtry  and  over 
trust  lands,  Indians  and  Indian  activities 
within  the  1873  Survey  Area. 

New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  are 
implementable  by  EPA  and  take  effect 
in  States  with  authorized  programs 
before  such  programs  are  authorized  for 
the  requirements.  Thus,  EPA  will 
implement  those  HSWA  requirements 
and  prohibitions  in  Washington, 
including  issuing  fwrmits,  until  the 
State  is  granted  authorization  to  do  so. 

C  What  WiU  Be  the  Effect  if 
Washington  Is  Authorized  for  These 


If  Washington  is  authorized  for  these 
changes,  a  facility  in  Washiogton 
subject  to  RCRA  will  have  to  comply 
with  the  authorized  State  program 
requirements  and  with  the  federal 
HSWA  provisions  for  which  the  State  is 
not  authorized  in  order  to  comply  with 


RCRA.  Washington  has  enforcement 
responsibilities  under  its  State 
hazardous  waste  program  for  violations 
of  its  ciurently  authorized  program  and 
will  have  enforcement  responsibilities 
for  the  revisions  which  are  the  subject 
of  this  proposed  rule  once  a  final 
rulemaking  becomes  effective.  EPA 
continues  to  have  independent 
enforcement  authority  under  RCRA 
sections  3007,  3008,  3013,  and  7003, 
which  include,  among  others,  authority 
to: 

•  Do  inspections  and  require  . 
monitoring,  tests,  analyses,  or  reports; 

•  Enforce  RCRA  requirements, 
including  State  program  requirements 
that  are  authorized  by  EPA  and  any 
applicable  Federally-issued  statutes  and 
regulations,  and  suspend  or  revoke 
permits;  and 

•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
actions. 

The  action  to  approve  these  revisions 
will  not  impose  additional  requirements 
on  the  regulated  conununity  because  the 
regulations  for  which  Washington's 
program  will  be  authorized  are  already 
effective  imder  State  law. 

D.  What  Happens  if  EPA  Receives 
Conunents  fliat  Oppose  This  Action? 

'  ff  the  EPA  receives  significant  written 
comments  on  this  authorization,  we  will 
address  those  comments  in  a  later  final 
rule.  You  may  not  have  another 
opportunity  to  comment.  If  you  want  to 
comment  on  this  authorization,  you 
must  do  so  at  this  time. 

E.  What  Has  Washington  Previously 
Been  Authorized  for? 

Washington  initially  received  final 
authorization  on  January  30, 1986, 


effective  January  31. 1986  (51  FR  3782), 
to  implement  the  State's  dangerous 
waste  management  program.  EPA 
granted  authorization  for  changes  to 
Washington's  program  on  September  22, 
1987,  effective  on  November  23, 1987 
(52  FR  35556);  August  17,  1990, 
effective  October  16. 1990  (55  FR 
33695);  November  4, 1994,  effective 
November  4, 1994  (59  FR  55322); 
February  29, 1996,  effective  April  29, 
1996  (61  FR  7736);  September  22, 1998, 
effective  October  22, 1998  (63  FR  50531) 
and  on  October  12, 1999  effective 
January  11,  2000  (64  FR  55142). 

F.  What  Changes  Are  We  Proposing  to 
Washington's  Authorized  Program? 

EPA  is  proposing  to  authorize 
revisions  to  Washington's  authorized 
program  described  in  Washington's 
official  program  revision  application, 
submitted  to  EPA  on  August  2,  2001. 
and  deemed  complete  by  EPA  on 
September  19,  2001.  We  have  made  a 
preliminary  determination  that 
Washington's  hazardous  waste  program 
revisions,  as  described  in  this  proposed 
rule,  satisfy  the  requirements  necessary 
to  qualify  for  final  authorization. 
Regulatory  revisions  which  are  less 
stringent  than  Federal  program 
requirements  and  those  regulatory 
revisions  which  are  broader  in  scope 
than  Federal  program  requirements  will 
not  be  authorized. 

The  following  table.  Table  1, 
identifies  equivalent  and  more  stringent 
analogues  to  the  Federal  regulations  for 
those  regulatory  revisions  Washington  is 
seeking  authorization  for.  All  of  the 
referenced  analogous  state  authorities 
were  legally  adopted  and  effective  as  of 
Jime  10,  2000. 


Table  1.— Equivalent  and  More  Stringent  Analogues  to  the  Federal  Regulations^ 


Checklist 


Federal  requirements 


Federal  Register 


Analogous  State  authority 
(WAC  1 73-303-*  *  *) 


17P2 

144  .. 
1482 


Interim  Status 


Removal  of  Legally  Obso- 

l6iG  HUlGS. 

RCRA  Expanded  Public 
Participation. 


50  FR  28702,  7/15/85  .. 

60  FR  33912,  06/29/95 
60  FR  63417,  12/11/95 


803<1),  803(2);  806(2Ka)  806(2)(b):  806(8);  803(2)(a), 
803(2)(b);  810ei1)(c),  810(11)(e);  805(1)(b), 
805(1)(c),  a05(8)(f)(i),  805(8)(f)(ii),  805(8)(g), 
805(8)(h),  805(8)0).  805(8)0). 

803(2)(b),  803(4Mb),  803(5)(a)(l),  803(5)(a)(l)(A). 
8O3(5)(a)0)(B),  803(5KaKi)(C). 

281(4)  and  281(4)(a),  281(4)(b),  281(4)(c).  281(4)(d), 
281(4)(dKi).  281(4)(d)(iHA),  281(4)(dMi)(B), 
281(4)(d)(i)(C),  281(4)(d)(i)(D),  281(4)(d)(ii). 
281<4)(dHH)(A),  281(4Md)(iiKB),.  281(4)(dMiiKC). 
281(4)(d)(iiMD),  281(4)(dMii)(E):  281(5).  281(5)(a). 
281(5)(b),  281(5)(b)(i),  281(5)(b)(ii),  281(5)(b)(li)(A), 
281(5)(b)(iO(B),  281(5)(b)(ii)(C),  281(5)(b)(ii)(D). 
281(5)(b)(ilHE),  2M(5)(bKii)(F),  281(5)(b)(iil),  281(6) 
and  281(6)(a),  281(6)(b),  281(6)(c),  281(6)(d). 
281(6)(e).  281(6)(f);  040;  806(4)(a)(xxv);  810(16); 
804(6)(a>j  807(6).  807(6)(a),  807(6)(b),  807(6Hb)(i), 
807(6)(b)(li),  807(6Mb)(Hi),  807(6)(bKiv).  807(7), 
807(8)-(11),  807(14). 
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TABLE  1.— EQUIVALENT  AND' MORE  STRINGENT  ANALOGUES  TO  THE  FEDERAL  REGULATIONS  i— Continued 


Checklist 


151 


153 


1542 


1562 


157 


158 


162 


Federal  requirements 


Federal  Register 


LarKi  Disposal  Phase  III— 
Decharacterized 
Wastewaters,  Cart>a- 
mate  Wastes,  and  Spent 
Potliners. 

Conditionally  Exempt 
Small  Quantity  Gener- 
ator Disposal  Options 
Under  Subtitle  D. 

Consolidated  Organic  Air 
Emission  Standards  for 
Tanks,  Surface  Im- 
poundments, and  Con- 
tainers: (Includes  CC 
and  ttte  300  hour  SB  ex- 
emption). 


61  FR  15566,.  04/08/96;  61  FR 
15660,04/08/96;  61  FR  19117, 
04/30/96;  61  FR  33680,  06/28/96; 
61  FR  36421,  07/10/96;  61  FR 
43924,  08/26/96;  62  FR  7502,  02/ 
19/97. 

61  FR  34252,  07/01/96 


59  FR  62896.  12/06/94;  60  FR 
26828,  05/19/95;  60  FR  50426. 
09/29/95;  60  FR  56952,  11/13/95; 
61  FR  4903.  02/09/96;  61  FR 
28508.  06/05/96;  61  FR  59932. 
11/25/96. 


Anak>gous  State  authority 
(WAC  1 73-303-*  *  *) 


Military  Munitions  Rule 
Hazardous  Waste  Identi- 
fication and  Manage- 
ment; Explosives  Emer- 
gencies; Manifest  Ex- 
emption for  Transport  of 
Hazardous  Waste  on 
Right-of-Ways  on  Con- 
tiguous Properties. 


62  FR  6622.  02/12/97 


Land  Disposal  Restrictions 
Phase  IV— Treatment 
Standards  for  Wood  Pre- 
serving Wastes.  Paper- 
work Reduction  and 
Streamlining.  Exemp- 
ttons  From  RCRA  for 
Certain  Processed  Mate- 
rials; and  Miscellaneous 
Hazardous  Waste  Provi- 
skXK. 

Testing  Monitoririg  Activi- 
ties Amendment  III. 


Clarification  of  Standards 
for  Hazardous  Waste 
LOR  Treatment 
Variances. 


62  FR  25998,  05/12-^7 


62  FR  32452.  06/13/97 


62  FR  64504.  12/05/97 


140  (2)(a). 


070(8)(b).  070(8)(b)(ili).  070(8)(b)(iii)(A). 
070(8)(b)(iii)(B),  070(8)(b)(ili)(E),  070(8)(b)(iii)(F), 
070(8)(b)(iii)(D),  070(8)(b)(iii)(H). 

692(3);  110(3)(g)(ix).110(3)(g)(x);  120(4)(d),  120(4)(e); 
200(1  )(b)(i),  200(1  )(b)(ii);  201(e);  300(5)(f). 
300(5)(i).  300(5)(i)(A).  300(5)(i)(B);  320(2)(c); 
380(1)(c).  380(1)(f).  390(3)(d);  630(11);  640(11); 
650(12);  680(2);  690(1)(b),  690<1)(b)(i),  690(1  )(b)(ii), 
690(1  )(b)(iii),  690(1  )(c).  690(2);  691(1)(b), 
691(1)(b)(l).  691(1)(b)(ii),  691(1)(b)(iii),  691(1Kf). 

691/note  at  end  of  (1),  691(2);  692(T)(a),  692(1  )(b). 

692(1)(b)(i).  692(1  )(b)(ii),  692(1  )(b)(iii),  692(1  )(b)(iv), 

692(1)(b)(v),  692(1  )(b)(vi),  692(1)(b)(vH), 

692(1  )(b)(viil),     692(1  )(c).     692(1  )(d).     692(1  )(d)(i), 

692(1  )(d)(ii),      692(1  )(d)(iii);      692(2);      400(2)(a); 

300(5)(f),       300(5)(i).       300(5)(i)A).       300(5)(i)(B); 

320(2)(c);  380(1  )(c).  380(1  )(f);  390(3)(d);  400(3)(a); 

810(8)(a)(ii),  810(8)(a)(iii),  810(8)(a)(iv); 

806(4)(a)(v),  806(4)(b)(vi),  806(4)(c)(xiii). 

806(4)(d)(xi).  806(4)(m). 
040;  016(3)(b)(iii).  016(3)(b)(iv);  170(5);  180(6);  240 

(10);      600(3)(p),      600(3)(p)(iMD).      600(3)(p)(iv), 

600(3)(q);        693(1),        693(2)(a).        693(2)(a)(i), 

693(2)(a)(ii),  693(2)(a)(iii),  693(2)(a)(iv), 

693(2)(a)(v),  693(2)(b).  693(2)(b)(i),  693(2)(b)(i)(A). 

693(2)(b)(i)(B).  693(2)(b)(i)(B)(l)-(lll),  693(2)(b)(i)(C). 

693(2)(b)(ii).     693(2)(b)(iii).     693(2)(c).     693(2Kd). 

693(2)(e),       693(2)(f);       693(3)(a       .       693(3)(b); 

400(2)(c)(xiii)(A)(IV),  400(2)(c)(xJJi)(D), 

400(2)(c))(xii),    400(3)(b);   400(3)(c)(xil);    578(1  )(a), 

578(1  )(b),    578(2)(a),    578(2)(a)(i).    578(2)(aKI)(A), 

578(2)(a)(i)(B).         578(2)(a)(i)(C),         578(2)(a)(ii). 

578(2)(b),    578(2)(b)(i),    578(2)(b)(ii),    578(2)(bKiii). 

578(2)(b)(iv),    578(2)(c),    578(2)(c)(i),    578(2)(c)(ii). 

578(2)(d),        578(3),        578(4)(a).        578(4)(aMi). 

578(4)(a)(i)(A),       578(4)(a)(i)(B).       578(4)(a)(i)(C). 

578(4)(a)(i)(D),       578(4)(a)(i)(E).       578(4)(a)(i)(F), 

578(4)(a)(i)(G),  578(4)(a)(ii).  578(4)(a)(ili),  578(4)(b). 

578(4)(c);    578(5);    800(7)(c)(i)(D),    800(7)(c)(i)(E); 

830(4)(h).    830(4)(h)(i),    830(4)(h)(ii).    830(4)(h)(iii). 

830(4)(i). 
040:  016(2)(l).  016(2)(m),  016(2)(n).  016(2)(o);  016(5) 

Table     1;     071(3)(ff).     071(3)(gg).     O71(3)(gg)0). 

07l(3)(gg)(ii);  I20(2)(a)(iv);  I40(2)(a). 


110(1);      110(3)(h)(v),      1 10(3)(h)(vi),      1l0(3)(gMi). 

110(3)(g)        (ii).        110(3)(g)(iii).        110(3)(g)(iv), 

110(3)(g)(v),  110(3)(g)(vi),  1l0(3)(g)(viii). 

110(3)(h)(l),    110(3)(a).    110(3)(h)(ii),    110(3)(hKiii). 

110(3)(h)(vii),       110(3)(g)(x);       690(2);       691(2); 

645(4)(a);  400(3)(a). 
140  (2)(a). 
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Table  1.- 

-Equivalent  and  More  Stringent  Analogues  to  the  Federal  Regulations  i— Continued 

Checklist 

Federal  requirements 

Federal  Register 

Analogous  State  authority 
(WAC  1 73-303-*  *  *) 

163 

Organic  Air  Emission 
Standards  for  Tanks. 

62  FR  64636,  12/08/97 

320(2)(c);  380(1  )(f);  690(1  )(b)(iii),  690(1  )(c),  690(1  )(d); 

690(2);   691(1)(b)(iii),   691(1)(c).   691(1)(f),   691(2); 

Surface  Impoundments, 

692(1  )(b)(i).  692(1  )(c),  692(2);  320(2)(c);  400(3)(a); 

and  Containers;  Clari- 

806(4)(a)(v). 

fKation  and  Tecfinicai 

Amendment:  (AA,  BB. 

CC). 

164  

Kraft  Mill  Steam  Stripper 
Condensate  Exclusion. 

62  FR  18504,  04/15/98 

071(3)(mm). 

167A 

Land  Disposal  Restriction 
Ptiase  IV— Treatrrient 
Standards  for  Metal 
Wastes  and  Mineral 
Processing  Wastes. 

63  FR  28556.  05/26/98 

140(2)(a). 

167B 

Land  Disposal  Restriction 
Phase  IV— Hazardous 
Soils  Treatment  Stand- 
ards and  Exclusk>ns. 

63  FR  28556,  05/28/98 

140(2)(a). 

167C  

Land  Dispasal  Restrictions 
Ptiase  IV— Corrections. 

63  FR  28556.  05/26/98 

140(2)(a). 

167F 

Exclusion  of  Recycled 

63  FR  28556,  05/26/98 

071(3)(w)(iii),        071(3)(w)(iii)(A),        071(3)(w)(iii)(B), 

Wood  Preserving  Waste- 

- 

071(3)(w)(iii)(C),  071(3)(w)(iii)(D),  071(3)(w)(iii)(E). 

water. 

. 

¥ 

1692 

Petroleum  Refining  Proc- 

63 FR  42110,  08/06/98 

071(3)(p),     071(3)(ij);     071(3)(cc)(i).     071(3)(cc)(ii), 

ess  Wastes. 

071(3)(hh),  071(3)(hh)(i),  071  (3)(hh)(ii),  071(3)(ii); 
016(5)(d)(ii):  120  (2)(a)(viii)(c);  9904;  082(4); 
140(2)(a). 

170 

Land  Disposal  Restrictions 

63  FR  46332,  08/31/98 

140(2)(a). 

Phase  IV— Zinc  Micro 

nutrient  Fertilizers, 

Amendment. 

171  

Emergency  Revision  of  the 
Land  Disposal  Restric- 

63 FR  47410,  09/04/98 

140(2)(a). 

tions  (LOR)  Treatment 

• 

^ 

Standards  for  Listed 

Hazardous  Wastes  from 

- 

cart>amate  Production. 

172  

Land  Disposal  Restriction 
Phase  IV— Extension  of 
Compliance  Date  for 
CharacteristK  Slags. 

63  FR  48124,  09/09/98 

140(2)(a). 

173  

Land  Disposal  RestrictkMis; 
Treatment  Standards  for 
Spent  Potliners  from  Pri- 

63 FR  51254,  09/24/98 

140(2)(a). 

mary  Aluminum  Reduc- 

, 

• 

tion  Rule  (K088):  Final 

Rule. 

1743 

Post  Ctosure  Permit  Re- 

63 FR  56710,  10/22/98 

645(1)(e).      645(1)(e)(i),      645(1  )(e)(ii);      610(1)(d), 

quirement  and  Ck>sure 

610(1)(d)(i),            610(1)(d)(il);            610(3)(a)(ix), 

Process:  Requirements 

610(3)(b)(ii)(D);       610(8)(b)(iv),       610(8)(d)(ii)(D); 

for  alternative  ground- 

620(1)(d). 620(1)(d)(i),  620(1  )(d)(ii);  400(3)(a). 

water  monitoring  require- 

ments for  regulated  units 

colocated  with  SWMU's 

• 

where  both  types  of 

units  have  released  to 

the  environment.. 

1752 

HWIR-Media 

63  FR  65874.  11/30/98 

040;  071(3)(11)  first  line.  071(3K11)(i)  through  (iii): 

• 

280(5);  280(6),  280(6Ma),  280(6)(b),  280(6)(c). 
280(6Md).  280(6Me).  280(6Kf).  280(6Mg).  280(6)(h). 
280(6)(i),  280(6)(j),  280(6)(k);  646(1Mc);  646(4)(a). 

% 

646(7)(a).  646(8);  400(2Ka);  140(2)(a);  810(13)(a): 
830  Appendix  1.  D.S.g.;  830.  Appendix  1.  N.3. 

176  

Universal  Waste  Rule- 
Technical  Amendments. 

63  FR  71225, 12/24/98 

520(1).  520(2).  520(2)(a).  520(2)(b),  520(2Kc):  040. 

177  

Organic  Air  Emission 

64  FR  3382.  01/21/99 

200(1)(b)(i),   200(1)(b)(H);   690(2);   692(1)(v),   692(2); 

Standards  Clarifnation 

400(3),  400(3)(a). 

and  Technnal  Amend- 

ments: 

AA,  BB.  CC). 
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TABLE  1.— EQUIVALENT  AND  MORE  STRINGENT  ANALOGUES  TO  THE  FEDERAL  REGULATIONS  ^— Continued 


Checklist 


178 


1792 


180 


1812 


Federal  requirements 


112,  122,  130,  166 
(Special  Consoli- 
dated Checklist  2). 


Petroleum  Refining  Proc- 
ess Wastes— Leachate 
Exemption. 

Land  Disposal  Phase  IV— 
Technical  Corrections 
and  Clarifications  to 
Treatment  Standards. 

Test  Procedures  for  Anal- 
ysis of  Oil  and  Grease 
and  Non-Polar  Material. 

Universal  Waste  Rule  Spe- 
cific Provisions  for  Haz- 
ardous Waste  Lamps. 


Federal  Register 


64  FR  6806,  02/11/99 


Recycled  Used  Oil  Man- 
agement Standards  as 
of  June  30,  1999. 


64  FR  25408,  05/11/99 


64  FR  26315,  05/14/99 


64  FR  36466,  07/09/99 


Analogous  State  authority 
(WAC  1 73-303-*  *  *) 


071(3)(kk).  071(3)(kk)(i),  071(3)(kk)(ii),  071(3)(kk)(Hi), 
071(3)(kk)(vi),-O71(3)(kk)(v). 


016(5)(c);     016 
140(2)(a). 


Table     1;     017(2)(a)(iii);     201(2): 


57  FR  41566,  09/10/92;  58  FR 
26420.  05/03/93;  58  FR  33341, 
06/17/93;  59  FR  10550,  03/04/94; 
63  FR  24963,  05/06/98;  63  FR 
37780,  07/W98. 


110(3)(a),  110(3)(h)(iv). 


040;  077(2),  077(3);  600(3)(o)(ii),  600(3)(o)(iii); 
400(2)(c)(xi)(B),  400(2)(c)(xi)(C);  140(2)(a); 
800(7)(c)(iii)(B),  800(7)(c)(iii)(C);  573(1  )(a)(ii), 
573(1  )(a)(iii),  573(2)(a)(i),  573(2)(b)(ii).  573(2)(b)(iii), 
573(3)(a);  573(5)(a),  573(5)(b),  573(5)(b)(i). 
573(5)(b)(ii),  573(5)(c),  573(5)(c)(i),  573(5)(c)(ii), 
573(4)(a),  573(4)(a)(i),  573(4)(a)(ii),  573(4)(b). 
573(6),  573(9)(c),  573(9)(c)(i),  573(9)(c)(ii), 
573(9)(c)(iii),  573(10)(c),  573(17),  573(19)(b)(rv), 
573(1 9)(b)(v),  573(20)(c),  573(20)(c)(i). 

573(20)(c)(ii),  573(20)(c)(iii),  573(21  )c).  573(28), 
573(35)(a),  573(40)(a). 

040;  515(4);  071(3)(z),  071(3)(kk);  120(3);  120(3)(g), 
120(3)(f);  120(2)(v),  120(2)(a)(viii)(A), 

120(2)(a)(viii)(B).  120(2)(a)(viii)(C),  120(5);  600(5); 
510(1)(b)(i);  515(2),  515(3),  515(4).  515(5).  515(6), 
515(6)(c),  515(7),  515(8),  515(9).  515(9)(a). 
515(9)(b),  515(10).  515(11),  515(12). 


1  For  further  discussion  on  where  the  revised  state  rules  differ  from  the  Federal  rules  refer  to  Sectk)n  G.  betow.  the  authorizatkxi  revision  appli- 
'"2°s?atrm.rcontiTsoJ;;'m^^^^^^^  ^SSs'for  identification  of  more  stringent  state  provisions  refer  to  the  authorization  re>.s.on  ap- 

plication  and  the  administrative  record  for  this  decision.  .,„„,„  ^.^i,e 

3  state  does  not  seek  authorization  for  enforceable  mechanisms  in  lieu  of  post-closure  permits. 


G.  Where  Are  the  Revised  State  Rules 
Difierent  From  the  Federal  Rules? 

This  section  discusses  some  of  the 
differences  between  the  revisions 
Washington  proposed  to  its  authorized 
program  and  the  Federal  regulations. 
Not  all  program  differences  are 
discussed  in  this  section  because 
Washington  writes  its  own  version  of 
the  federal  hazardous  waste  rules.  This 
section  discusses  certain  rules  where 
EPA  is  making  a  finding  that  the  state 
program  is  more  stringent  and  will  be 
authorized,  rules  where  the  state 
program  is  broader  in  scope  and  will  not 
be  authorized,  and  rules  where  the  state 
program  is  less  stringent  than  the 
federal  reqiiirements.  The  state  will  not 
be  authorized  for  the  less  stringent 
rules.  Less  stringent  state  rules  do  not 
supplant  federal  regidations.  Persons 
must  considt  the  table  referenced  above 
for  the  specific  state  regulations  which 
EPA  proposes  to  authorize. 

Certain  portions  of  the  federal 
program  are  not  delegable  to  the  states 
because  of  the  Federal  govermnent's 
special  role  in  foreign  policy  matters 
and  because  of  nationd  concerns  that 
arise  with  certain  decisions.  EPA  does 
not  delegate  import/export  functions. 
Under  the  RCRA  regulations  found  in  40 


CFR  part  262  EPA  will  continue  to 
implement  requirements  for  import/ 
export  functions.  EPA  does  not  delegate 
sections  of  40  CFR  part  268  because  of 
the  national  concerns  that  must  be 
examined  when  decisions  are  made 
imder  the  following  Federal  Land 
Disposal  Restriction  requirements:  40 
CFK  268.5 — Procedures  for  case-by-case 
effective  date  extensions;  40  CFR 
268.6 — "No  migration"  petitions;  40 
(3FR  268.42(b)--applications  for 
alternate  treatment  methods;  and  40 
CFR  268.44(a)-(g)— general  treatment 
standard  variances.  Washington's 
program  has  excluded  these 
requirements  from  its  state  regulations 
and  EPA  will  continue  to  implement 
these  requirements.  EPA  will  continue 
to  implement  these  requirements  under 
EPA's  HSWA  authority.  The  State  is 
seeking  authorization  for  40  CFR 
268.44(h)  through  (m),  which  are 
provisions  for  which  states  may  receive 
authorization. 

States  are  allowed  to  seek 
authorization  for  state  requirements  that 
are  more  stringent  than  federal 
requirements.  EPA  has  authority  to 
authorize  and  enforce  those  parts  of  a 
state's  program  EPA  finds  to  be  more 
stringent  than  the  federal  program.  This 


section  does  not  discuss  each  more 
stringent  finding  made  by  EPA,  but 
persons  can  locate  such  sections  by 
consulting  the  Table,  referenced  above, 
as  well  as  by  reviewing  the  docket  for 
this  rule. 

The  State  program  does  not  provide 
generators  with  an  exemption  from  the 
manifest  requirements  as  found  in  the 
federal  regulations  at  40  CFR  262.20(f) 
or  transporters  as  found  at  40  CFR 
263.10(f)  (^nerators  and  transporters  in 
Washington  will  have  to  comply  with 
the  more  stringent  state  paperwork 
requirements.  The  State  program  is 
more  stringent  than  the  federal  program 
because  the  State  regulations  do  not 
allow  Remedial  Action  Plans  as  foimd 
in  the  federal  requirements  at  40  CFR 
part  270,  subpart  H.  The  State's  program 
is  more  stringent  than  the  federal 
program  at  40  CFR  261. 5(j)  because  the 
State  has  not  adopted  this  provision. 
C^onditionally  exempt  small  quantity 
generator  hazardous  waste  mixed  with 
used  oil  is  subject  to  full  regxdation  as 
a  hazardous  waste  mixture.  The  State 
program  is  also  more  stringent  than  the 
federal  requirements  at  40  CFR  273.9 
because  the  State's  definition  of 
imiversal  waste  does  not  allow 
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pesticides  to  be  managed  as  imiversal 
waste. 

The  State  program  is  more  stringent  in 
certain  places  than  the  federal  military 
mimitions  rule.  The  State  did  not  adopt 
the  alternative  requirements  for 
transportation  of  waste  military 
mimitions  between  military 
installations  as  is  foimd  in  the  federal 
program  at  40  CFR  266.203(a)-(c)  and  is 
therefore  more  stringent  than  the  federal 
program.  With  respect  to  chemical 
agents  and  chemical  munitions  slated 
for  destruction  pursuant  to  international 
treaties  or  agreements,  the  State 
identifies  such  chemical  agents  and 
chemical  munitions  as  characteristic 
and/or  listed  hazardous  waste.  In  the 
Military  Munitions  Rule,  at  62  FR  6633, 
EPA  said  that  states  could  be  more 
stringent  than  the  federal  program  for 
chemical  munitions.  EPA  finds  the  State 
program  to  be  more  stringent  than  the 
federal  program  in  this  area  because  the 
State  rules  do  not  contain  a  provision 
that  differentiates  between  wastes  that 
must  be  designated  and  waste  chemical 
mimitions  or  chemical  munitions  that 
are  not  considered  wastes  because  they 
are  scheduled  for  destruction  pursuant 
to  treaty  or  agreement.  The  State's 
regulations  at  WAC  173-303-693(3)(a) 
are  found  to  be  more  stringent  than  the 
federal  regulation  at  40  CFR  264.1202(a) 
and  WAC  173-303-400(3)(b),  (c)(xii)  is 
found  to  be  more  stringent  than  the 
federal  regulation  at  40  CFR 
265.1202(a).  EPA  also  said,  at  62  FR 
6649  in  the  Military  Munitions  Rule, 
that  states  did  not  have  to  include  a 
conditional  exemption  for  waste 
mimitions  storage  in  their  programs. 
EPA  also  finds  that  the  State's  lack  of  a 
conditional  exemption  for  waste 
munition  storage,  which  is  found  in  the 
federal  regulations  at  40  CFR 
266.205(d),  (d)(2),  is  more  stringent  than 
the  federal  program.  Neither  the  federal 
regulations,  nor  the  State  program 
conditionally  exempt  chemical 
munitions  and  chemical  agents  from 
storage  requirements. 

The  State  is  not  seeking  authorization 
for  the  Standards  for  the  Management  of 
Waste  Fuel  and  Used  Oil  for  the 
Burning  of  these  Materials  in  Boilers 
and  Industrial  Fiunaces,  40  CFR 
266.102  through  40  CTK  266.111.  The 
State  did  not  adopt  these  federal 
provisions  as  state  law.  EPA  is 
implementing  these  BIF  requirements  in 
Washington  State  under  EPA's  HSWA 
authority. 

States  are  not  allowed  to  seek 
authorization  for  state  reqxurements  that 
are  broader  in  scope  than  federal 
requirements.  EPA  does  not  have 
authority  to  authorize  and  enforce  those 
parts  of  a  state's  program  EPA  finds  to 


be  broader  in  scope  than  the  federal 
program.  Because  the  State  has  not 
adopted  an  analog  to  40  CFR 
261.4(b)(7) — exclusions  for  solid  waste 
from  the  extraction,  beneficiation,  emd 
processing  of  ores  and  minerals,  the 
State's  lack  of  an  analog  for  the  federal 
exclusion  of  mixtines  of  solid  waste  and 
hazardous  waste  which  are  hazardous 
based  solely  on  a  hazardous 
characteristic  imparted  to  the  waste  as 
a  result  of  a  Bevill  characteristic,  40  CFR 
261.3(a)(2)(iii),  is  broader  in  scope  than 
the  federal  program.EPA  also  finds  the 
State's  regulation  at  WAC  173-303- 
578(2)(e)  to  be  broader  in  scope  than  the 
federal  regulation  at  40  CFR  266.202(a] 
because  the  State  added  a  requirement 
for  when  munitions  at  closed  and 
transferred  ranges  are  considered  solid 
wastes.  EPA's  final  Military  Munitions 
Rule  did  not  include  this  requirement. 
This  requirement  in  the  State  program  is 
found  to  be  broader  in  scope  than  the 
federal  pro-am. 

Although  State  programs  can  be 
authorized  where  they  are  more 
stringent  than  the  federal  program,  state 
programs  cannot  be  authorized  where 
they  are  less  stringent.  EPA  finds  the 
State's  additional  regulation  at  WAC 
173-303-515(6)  for  generators  of  used 
oil  who  self-transport  greater  than  55 
gallons  per  vehicle  trip  to  a  used  oil 
collection  center,  without  also 
designating  as  a  used  oil  transporter,  are 
less  stringent  than  the  federal  provisions 
which  limit  generator  self-transport  of 
used  oil  to  less  than  or  equal  to  55 
gallons  of  used  oil  per  vehicle  trip.  EPA 
also  finds  the  State's  additional 
regulation  at  WAC  171-303-515(7)  for 
used  oil  collection  centers  to  be  less 
stringent  because  the  regulation  allows 
used  oil  collection  centers  to  accept 
greater  than  55  gallons  of  used  oil  from 
a  generator  who  self-transports  used  oil 
to  a  used  oil  collection  center.  The 
direct  impact  of  EPA's  finding  to 
generators  and  used  oil  collection 
centers  in  Washington  is  that  generators 
and  used  oil  collection  centers  will  not 
be  exempted  from  the  State's  federally 
authorized  requirements  which  limit 
self-transport  by  generators  to  less  than 
or  equal  to  55  gallons  and  used  oil 
collection  from  a  self-transporting 
generator  to  less  than  or  equal  to  55 
gallons. 

States  sometimes  make  changes  to 
their  previously  authorized  programs  for 
which  they  need  to  seek 
reauthorization.  In  Washington,  the 
Permit  by  Rule  provision  at  WAC  173- 
303-802(5)  is  broader  in  scope  than  the 
federal  permit  by  rule  regulations  where 
it  applies  to  state-only  wastes.  However, 
the  state  program  is  more  stringent 
where  the  rule  applies  to  federally 


regulated  hazardous  wastes  generated 
on-site.  The  federal  regulations  at  40 
CFR  270.1{c)(2)(iv)  and  (v)  exempt 
owners  and  operators  of  totally  enclosed 
treattaient  facilities,  elementary 
neutralization  imits  or  wastewater 
treatment  luiits,  as  defined  at  40  CFR 
260.10,  from  RCRA  permitting 
reqxiirements.  The  State  is  seeking 
reauthorization  for  these  changes  and 
will  be  authorized  for  the  more  stringent 
portion  of  the  rule.  The  State  will  not 
be  authorized  for  the  broader  in  scope 
provision. 

The  State  is  not  seeking  authorization 
for  the  entire  Post-Closure  rule.  While 
the  state  will  be  authorized  for  the 
portions  of  the  rule  that  concern 
alternative  requirements  for  colocated 
regulated  units  and  solid  waste 
management  units  which  have 
commingled  releases,  the  State  is  not 
seeking,  and  will  not  be  authorized  for 
the  {>ortions  of  the  rule  that  allow  for 
the  use  of  alternate  authorities  in  lieu  of 
post  closure  permits.  Although  the  state 
did  incorporate  40  CFR  265.118(c)(4)  by 
reference  into. its  regulations,  the  state  is 
not  seeking  authorization  for  this 
provision. 

H.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

Washington  will  issue  permits  for  all 
the  provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  All  permits  issued  by  EPA 
Region  10  prior  to  final  authorization  of 
this  revision  will  continue  to  be 
administered  by  EPA  Region  10  until  ■ 
the  issuance  or  re-issuance  after 
modification  of  a  State  RCRA  permit 
and  until  EPA  takes  action  on  its  permit. 
HSWA  provisions  for  which  the  State  is 
not  authorized  will  continue  in  effect 
under  the  EPA-issued  permit.  EPA  will 
continue  to  issue  permits  for  HSWA 
requirements  for  which  Washington  is 
not  yet  authorized. 

I.  How  Does  Today's  Action  Affect 
Indian  Country  (18  U.S.C.  1151)  in 
Washington? 

EPA's  decision  to  authorize  the 
Washington  hazardous  waste  program 
does  not  include  any  land  that  is,  or 
becomes  after  the  date  of  this 
authorization,  "Indian  Country."  as 
defined  in  18  U.S.C.  1151,  with  the 
exception  of  the  non-trust  lands  within 
the  exterior  boundaries  of  the  Puyallup 
Indian  Reservation  (also  referred  to  as 
the  "1873  Survey  Area"  or  "Survey 
Area")  located  in  Tacoma,  Washington. 
EPA  retains  jurisdiction  over  "Indian 
Countiy"  as  defined  in  18  U.S.C.  1151. 


«  >■  ^  T 


^  ^    I  rr% 


^%^^^^r\    I  T\ 


Federal  Register /Vol.  67,  No.  10 /Tuesday,  January  15,  2002  /  Proposed  Rules 


1937 


J.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735,  October  4, 1993),  and 
therefore  this  action  is  not  subject  to 
review  by  OMB.  This  action  authorizes 
State  requirements  for  the  purpose  of 
RCRA  3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  Because  this  action  authorizes 
pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
For  the  same  reason,  this  action  also 
does  not  have  Tribal  implications 
within  the  meaning  of  Executive  Order 
13175  (65  FR  67249,  November  6,  2000). 
It  does  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationships  between  the  Federal 
government  and  the  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
This  action  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
authorizes  State  requirements  as  part  of 
the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  enviroiunental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantiy  Affect  Energy  Supply 
Distribution  or  Use"  (66  FR  28344.  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  imder  Executive  Order 
12866.  The  proposed  rule  does  not 
include  environmental  justice  issues 
that  require  consideration  under 
Executive  Order  12898  (59  FR  7629, 
February  16, 1994). 


Under  RCRA  3006(b),  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15. 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  under  the 
executive  order.  This  proposed  rule 
does  not  impose  an  information 
collection  burden  imder  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

Ust  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedine. 
Confidential  business  information. 
Hazardous  waste,  Hazardous  waste 
transportation,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a).  6926,  6974(b). 

Dated:  January  2.  2002. 
L.  John  lani. 

Regional  Administrator,  Region  10. 

[FR  Doc.  02-626  Filed  1-14-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  721 

[OPPTS-50640;  FRL-674&-71 

RIN  2070-AB27 

Proposed  Significant  New  Uses  of 
Certain  Chamicai  Substance* 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


SUMMARY:  EPA  is  proposing  this 
significant  new  use  rule  (SNUR)  under 
section  5(a)(2)  of  the  Toxic  Substances 
Control  Act  (TSCA)  for  the  following  six 
chemical  substances:  C.I.  Pigment 
Orange  20  (CAS  No.  12656-57-4); 
Chromic  Acid,  Lead(2+)  Salt  (1:1)  (CAS 
No.  7758-97-6);  Chromiimi  Lead 
Molybdenum  Oxide  (CAS  No.  12709- 
98-7);  Lead  Molybdenum  Oxide  (CAS 
No.  10190-55-3);  Sulfuric  Acid, 
Lead(2+)  Salt  (1:1)  (CAS  No.  7446-14- 
2);  and  C.I.  Pigment  Red  104  (CAS  No. 
12656-85-8).  This  action  proposes  to 
require  persons  who  intend  to 
manufacture,  import,  or  process  any  of 
these  chemical  substances  for  use  in 
aerosol  spray  paint  for  non-industrial, 
indoor  spray  application  to  notify  EPA 
at  least  90  days  before  commencing 
such  activities.  The  required 
notification  would  provide  EPA  with 
the  opportunity  to  evaluate  the  intended 
use,  and  if  necessary,  prohibit  or  limit 
that  activity  before  it  occurs. 
DATES:  Comments,  identified  by  the 
docket  conti-ol  number  OPPTS-50640. 
must  be  received  by  EPA  on  or  before 
March  18,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-50640  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cimningham,  Acting  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact:  Joe 
B.  Boyd,  Chemical  Control  Division, 
(7405),  Office  of  Pollution  Prevention 
and  Toxics.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  260-3563  or  (540)  778- 
4609;  e-mail  address:  boyd.joe®epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action,  if  finalized,  if  you 
manufactxue,  import,  or  process  the 
chemical  substances  addressed  in  this 
proposed  rule.  In  addition,  these  are 
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reporting  requirements  for  exporters  of       categories  and  entities  may  include,  but 
these  substances.  Potentially  affected  are  not  limited  to: 


Tari  f  1.— Entities  PoTErrriALLY  Affected  by  the  SNUR  Requirements 

Categories 

NAICS  codes 

Examples  of  potentially  affected  entities 

Chemical  manufacturefs.  importers,  or  proc- 
essors 

Chemical  exporters 

325 
325 

Persons  who  manufacture,  defined  by  statute  to  include  import  or  process,, 
one  or  more  of  the  subject  chemical  substances 

Persons  who  export,  or  intend  to  export,  one  or  more  of  the  subject  chem- 
ical substances 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  tMs  action.  Other  types  of 
entities  not  listed  in  Table  1  of  this  unit 
could  also  be  affected.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  yoin  business  could  be 
affected  by  this  action,  you  should 
carefully  examine  the  proposed  rule  and 
the  applicability  provisions  in  40  CFR 
721.5.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the 
technical  person  listed  undw  FOR 
FURTHER  MFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  doounent,  and  certain 
other  related  documents  that  might  be 
available  electronically,  from  the  EPA 
Internet  Home  Page  at  http:// 
'www.epa.gov/.  To  access  these 
documents,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rides,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wMrw.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  721  is  available  at  http:// 
www.access.gpo.gov/nara/  cfr/ 
cfrhtml_00/Title_  40/40cfr721_00.html, 
a  beta  site  currently  umder  development. 

2.  In  person.  The  Agency  has 
established  an  ofScial  record  for  this 
action  under  docket  control  number 
OPPTS-50640.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 


physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  from  noon  to  4  p.m., 
Monday  throu^  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Center  is  (202)  260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-50640  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407).  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPTDocument 
Control  Office  (DCO)  in  East  Tower  Rm. 
G-099,  Waterside  Mall,  401  M  St..  SW.. 
Washington,  DC.  The  DCO  is  open  from 
8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  DCO  is  (202) 
260-7093. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  oppt.ncic@epa.gov,  or  mail  your 
computer  disk  to  the  address  identffied 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comments  will  also  be 
accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identffied  by  docket  control 


number  OPPTS-50640.  Electronic 
comments  may  also  be  filed  oidine  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy -of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  tiie  official  record. 
Information  not  marked  confidential 
wriU  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediues  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  MFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

We  invite  you  to  provide  your  views 
on  the  various  options  we  propose,  new 
approaches  we  haven't  considered,  the 
potential  impacts  of  the  various  options 
(including  possible  unintended 
consequences),  and  any  data  or 
information  that  you  would  like  the 
Agoicy  to  consider  during  the 
development  of  the  final  action.  You 
may  find  the  following  suggestions 
helpful  for  preparing  your  comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  hov^  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 


«  ^         ^  T 
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6.  Offer  alternative  ways  to  improve 
the  proposed  rule. 

7.  Mdce  sure  to  submit  yoiu- 
comments  by  the  deadline  in  this 
document. 

8.  To  ensiue  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
numberassigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  mayalso  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

This  proposed-SNUR  would  require 
persons  to  notify  EPA  at  least  90  days 
before  commencing  the  manufactiuing, 
importing,  or  processing  of  any  amoimt 
of  one  or  more  of  the  six  chemical 
substances  listed  in  Table  2  of  Unit  HI. 
for  use  in  aerosol  spray  paint  for  non- 
industrial,  indoor  spray  application. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  5(a)(2lof  TSCA  (15  U.S.C. 
2604(a)(2))  autiiorizes  EPA  to  determine 
that  a  use  of  a  chemical  substance  is  a 
"significant  new  use."  EPA  must  make 
this  determination  by  rule  after 
considering  all  relevant  factors, 
including  those  listed  in  TSCA  section 
5(a)(2).  Once  EPA  determines  that  a  use 
of  a  chemical  substance  is  a  significant 
new  use,  TSCA  section  5(a)(1)(B) 
requires  persons  to  submit  notification 
to  EPA  at  least  90  days  before  they 
manufacture,  import,  or  process  the 
substance  for  that  use.  - 

C.  Applicability  of  General  Provisions 

General  provisions  for  SNURs  appear 
imder  subpart  A  of  40  CFR  part  721. 
These  provisions  describe  persons 
subject  to  the  rule,  reporting  and 

Table  2.— Chemical  Substances 


recordkeeping  requirements,  and 
exemptions.  Provisions  relating  to  user 
fees  appear  at  40  CFR  part  700.  Persons 
subject  to  a  SNUR  must  comply  with  the 
same  notification  requirements  and  EPA 
regulatory  procedures  as  submitters  of 
Premanufacture  Notices  (PMNs)  under 
TSCA  section  5(a)(1)(A).  In  particidar, 
these  requirements  include  the 
information  submission  requirements  of 
TSCA  section  5(b)  and  5(d)(1).  the 
exemptions  authorized  by  TSCA  section 
5  (h)(1),  (h)(2),  (h)(3),  and  (h)(5).  and  the 
regulations  at  40  CFR  part  720.  Once  the 
Agency  receives  notification  under  a 
SNUR,  EPA  may,  if  warranted,  take 
regidatory  action  under  TSCA  section 
5(e),  5(f),  6,  or  7  to  control  the  activities 
on  which  it  has  received  the  SNUR 
notification.  If  EPA  does  not  take  action, 
EPA  is  required  imder  TSCA  section 
5(g)  to  explain  in  the  Federal  Register 
its  reasons  for  not  taking  action. 

Persons  who  intend  to  export  a 
chemical  substance  identified  in  a 
proposed  or  final  SNUR  are  subject  to 
the  export  notification  provisions  of 
TSCA  section  12(b)  (15  U.S.C.  2611  (b)). 
The  regulations  that  implement  TSCA 
section  12(b)  appear  at  40  CFR  part  707, 
subpart  D.  Additionally,  persons  who 
intend  to  import  any  chemical 
substance  are  subject  to  the  TSCA 
section  13  (15  U.S.C.  2612)  import 
certification  requirements,  and  to  the 
United  States  Customs  Service 
regulations  codified  at  19  CFR  12.118 
through  12.127  and  127.28.  Importers 
would  need  to  certify  that  their  import 
shipments  are  in  compliance  with  the 
final  SNUR  requirements  among  any 
other  TSCA  requirements.  The  EPA 
policy  in  support  of  import  certification 
appears  at  40  CFR  707.20. 


m.  Summary  of  this  Proposed  Rule 

The  chemical  substances  which  are 
the  subjects  of  this  proposed  SNUR  are 
listed  in  Table  2  of  this  unit.  EPA  is 
proposing  to  designate  as  a  significant 
new  use  the  use  of  any  of  these  six 
chemical  substances  in  aerosol  spray 
paints  for  non-industrial,  indoor  spray 
application.  EPA  is  proposing  that 
"aerosol  spray  paint"  be  defined  as  "a 
liquid  mixture,  usually  of  a  solid 
pigment  in  a  liquid  medium,  sold  in 
pressurized  containers  and  applied  to  a 
surface  to  form  a  decorative  or 
protective  coating.  Aerosol  spray  paints 
are  sold  in  individual  containers  the 
contents  of  which  are  applied  without 
the  aid  of  an  air  compressor  or  other 
external  aspirating  device."  EPA  is  also 
proposing  a  definition  for  "indoor  spray 
application"  as  "any  application  of  a 
liquid  from  a  pressurized  container 
within  a  confined  space,  including  but 
not  limited  to  inside  a  building,  tank, 
vessel,  motor  vehicle,  or  other  structvue. 
Indoor  application  to  objects  intended 
for  outdoor  use,  e.g.,  painting  lawn 
furniture  in  a  basement  for  outdoor  use, 
is  included  within  the  meaning  of 
indoor  spray  application."  "Non- 
industrial  use"  is  already  defined  in  the 
regulations  governing  SNURs  at  40  CFR 
721.3  as  a  "use  other  than  at  a  facility 
(also  defined  in  §  721.3)  where  chemical 
substances  or  mixtures  are 
manufoctured,  imported  or  processed," 
and  EPA  is  not  proposing  to  change  the 
definition  for  this  action.  This  proposed 
SNUR  would  require  persons  to  notify 
EPA  at  least  90  days  before  commencing 
the  manufacture,  import,  or  processing 
of  any  of  these  chemical  substances  for 
use  in  aerosol  spray  paints  intended  for 
non-industrial,  indoor  spray 
application. 


Containing  Lead,  Chromium,  and/or  Cadmium  Which  Are  Covered  by  This 
Proposed  Rule 


Chemical  sut>stanoe 


C.I.  Pigment  Orange  20  (*) 

Chromic  Add.  Lead(2+)  Salt  (1:1)  (")  C") 

Chromium  Lead  Molybdenum  Oxide  (**)  (** 

C.I.  Pigment  Red  104  (")  ("*) 

Lead  Molybdenum  Oxide  (***) 

Sulfuric  Add.  Lead(2+)  Salt  (1:1)  C^) 


CAS  No. 


12656-57-4 

7758-97t€ 

12709-^8-7 

12656-85-8 

10190-55-3 

7446-14-2 


')  Contains  cadmium 
'*)  Contains  chromium 
'**)  Contains  lead 


IV.  ObjectiTes  and  Rationale  fin-  this 
Proposed  SNUR 

EPA  is  concerned  about  the  potential 
risks  related  to  the  toxicity  and  potential 
exposiues  which  could  result  from  non- 
indiistrial,  indoor  spray  application  of 


aerosol  spray  paints  containing  one  of 
more  of  the  chemical  substances  listed 
in  Table  2  of  this  unit.  The  Agency  is 
proposing  definitions  for  indoor  spray 
application  and  aerosol  spray  paint.  The 
terms  of  these  definitions  convey  the 


technical  framework  for  what  is 
included  in  the  significant  new  use.  In 
addition,  EPA  believes  that  use  of  the 
subject  substances  for  the  proposed 
significant  new  use  has  a  high  potential 
to  increase  both  the  magnitude  and 
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duration  of  exposure  to  these  substances 
beyond  existing  levels. 

At  this  time,  the  six  chemical 
substances  covered  by  this  proposed 
rule  are  the  only  specific  compoimds 
containing  lead,  chromiiun,  and/or 
cadmium  that  are  known  to  have  been 
formidated  in  aerosol  spray  paints  with 
the  potential  for  non-industrial,  indoor 
spray^application.  If  EPA  identifies 
other  chemical  substances  of  concern 
with  similar  potential  uses,  it  may 
propose  SNlJRs  to  cover  such  additional 
chemical  substances. 

EPA  believes  that  there  is  no  ongoing 
manufacture,  import,  or  processing  of 
these  chemical  substances  for  use  in 
aerosol  spray  paints  except  for  those 
intended  for  industrial  and/or  outdoor 
uses.  If  EPA  receives  information 
through  comments  on  this  proposed 
rule  or  otherwise  that  indicates  that 
indoor  non-industrial  uses  are  ongoing, 
EPA  would  consider  modifying  the 
proposed  significant  new  use 
accordingly,  to  exclude  particular 
ongoing  uses,  in  developing  a  final  rule. 
The  Agency  would  assess  whether 
separate  regulatory  or  voluntary  action 
may  be  appropriate  for  any  such 
ongoing  uses. 

In  determining  what  would  constitute 
a  significant  new  use  for  the  six 
chemical  substances  that  are  subjects  of 
this  proposed  SNUR,  EPA  considered 
relevant  information  on  the  toxicity  of 
the  chemical  substances,  likely 
exposures  associated  with  potential 
uses,  information  provided  by  industry 
sources  (Ref.  5),  and  the  four  factors 
listed  in  TSCA  section  5(a)(2]. 

Based  on  these  considerations.  EPA 
wishes  to  achieve  the  following 
objectives  with  regard  to  the  significant 
new  use  that  is  designated  in  this 
proposed  SNUR.  EPA  wants  to  ensure 
that: 

1.  The  Agency  would  receive 
notification  of  any  company's  intent  to 
manufacture,  import,  or  process  the 
subject  chemical  substances  for  use  in 
aerosol  spray  paints  intended  for  non- 
industrial,  indoor  spray  application. 

2.  The  Agency  would  have  an 
opportimity  to  review  and  evaluate  data 
submitted  in  a  Significant  New  Use 
Notice  (SNUN)  beifore  the  notice 
submitter  begins  manufacturing, 
importing,  or  processing  the  subject 
chemical  substances  for  use  in  aerosol 
spray  paints  for  non-industrial,  indoor 
spray  application. 

3.  The  Agency  would  be  able  to 
regulate  prospective  manu&cturers, 
importers,  or  processors  of  the  subject 
chemical  substances  before  a  significant 
new  use  occurs  provided  that  the  degree 
of  potential  risk,  or  uncertainty  about 


the  risks,  is  sufficient  to  warrant  such 
regulation. 

V.  Information  on  the  Subject  Lead, 
Chromium,  and/or  Cadmium 
Containing  Compounds 

A.  Health  Effects 

EPA  reviewed  health  hazard  data 
associated  with  a  wide  range  of 
chemical  components  of  aerosol  spray 
paints  including  the  six  chemical 
substances  listed  in  Table  2  of  Unit  m. 
(Ref.  1).  When  inhaled,  the  six  chemical 
substances  covered  under  this  proposed 
rule  may  be  absorbed  through  the  lungs 
or  retained  in  the  limgs  and  cause  a 
variety  of  chronic  toxicities.  In 
particular,  hexavalent  chromiiun 
compounds,  including  chromate 
pigments  such  as  those  listed  in  Table 
2  of  Unit  m.,  are  recognized  himian 
carcinogens  (Refs.  9, 13).  In  addition, 
dermal  exposure  to  hexavalent 
chromium  compoimds  has  been 
associated  with  irritant  and  allergic 
contact  dermatitis  (Ref.  9).  There  is 
adequate  evidence  that  cadmium 
compounds  are  carcinogenic  in  animals 
and  some  epidemiologic  evidence 
suggests  that  they  may  also  be 
carcinogenic  in  humans.  These  data 
caused  EPA  to  list  cadmium  compounds 
as  probable  human  carcinogens 
following  inhalation  exposure  (Ref.  10), 
while  the  International  Agency  for 
Research  on  Cancer  listed  cadmium 
compounds  as  carcinogenic  in  hiunans 
(Ref.  14).  Also,  long-term  human 
exposure  to  low  levels  of  cadmiiun 
compounds  has  been  associated  with  a 
variety  of  toxic  effects  such  as 
osteomalacia,  osteoporosis,  obstructive 
lung  diseases,  and  kidney  dysfunction 
(Reh.  8, 16).  In  addition,  there  is 
adequate  evidence  that  some  lead 
compounds  are  carcinogenic  in  animals 
but  inadequate  evidence  to  assess  their 
carcinogenic  potential  in  humans.  EPA 
has  listed  lead  compounds  as  probable 
human  carcinogens  (Ref.  11)  while  the 
International  Agency  for  Research  on 
Cancer  has  considered  lead  compoimds 
as  possibly  carcinogenic  in  humans 
(Ref.  12).  Finally,  exposure  of 
developing  fetuses  and  young  children 
to  lead  containing  substances  can  result 
in  damage  to  the  brain  and  central 
nervous  system,  slow  growth, 
hyperactivity,  and  learning  problems. 
Adults  exposed  to  lead  may  develop 
symptoms  indicative  of  nervous 
disorders  and  anemia  as  well  as  memory 
and  concentration  problems  (Refs.  14, 
15). 

B.  Exposure  Data 

Assessments  for  consumer  exposures 
to  components  of  aerosol  spray  paints 


are  described  in  the  "Indoor  Air  Cluster 
Report:  Consumer  Exposure  to 
Components  of  Aerosol  Spray  Paint" 
(Ref.  2).  Those  analyses  include 
estimates  of  amounts  of  nonvolatile 
pigments  in  the  spray  paint  and  the 
amounts  of  aerosolized  spray  paint  not 
deposited  on  the  target  and  available  for 
inhalation  and  inadvertent  ingestion. 
Consumer  exposure  assessments  using  a 
multi  chamber  exposure  assessment 
model  were  performed  in  order  to 
estimate  user  exposures  from  indoor 
spray  applications  in  a  residential 
Idtchen,  basement  and  garage.  One 
assessment  indicated  that  the  exposure 
to  an  adult  spraying  paint  in  a  kitchen 
(e.g..  spray  painting  metal  cabinets,  air 
plane  models,  etc.)  a  couple  times  a  year 
could  be  toxicologically  significant. 
This  and  other  exposure  scenarios 
showed  that  nonvolatile  pigments,  as 
components  of  paint  sprayed  indoors, 
were  both  respirable  and  ingestible. 
These  routes  of  exposure  were  the  basis 
of  risk  screening  concerns  (Ref.  3). 
Based  on  data  fi'om  a  usage  survey  and 
the  Census  Bureau  EPA  believes  tiiat 
68.2  million  U.S.  consumers  have 
potential  annual  exposure  to 
components  of  aerosol  spray  paints  (Ref. 
3).  Sp>ecific  exposure  to  individual 
consumers  who  spray  paint  indoors  is 
dependent  on  many  factors,  especially 
on  the  amount  of  air  that  flows  through 
the  building  and  into  and  out  of  the 
immediate  vicinity  of  application. 
People  who  spray  paint  indoors  with 
windows  and  doors  open  and  use  a  fan 
to  direct  contaminated  air  out-of-doors 
are  less  likely  to  have  significant 
exposures  than  those  who  spray  paint 
without  increasing  their  work  area 
ventilation. 

EPA  believes  that,  generally,  indoor 
spray  application  of  aerosol  paints 
containing  lead,  chromium  or  cadmium 
in  industrial  settings,  where  protective 
measures  are  required  should  not  result 
in  exposure  levels  as  high  as  those  of 
consumers  or  other  non-industrial 
indoor  users.  Industrial  workers  who 
use  aerosol  spray  paints  in  industrial 
settings  are  protected  by  applicable 
safeguards  and  controls  under  the 
Occupational  Health  and  Safety 
Administration's  hazard  communication 
standard  (29  CFR  1910.1200).  For 
example,  carcinogenic  chemical 
substances  in  the  workplace  must  be 
addressed  in  a  hazard  communication 
program  and  listed  on  the  material 
safety  data  sheet  (MSDS). 

E]q>osures  from  outdoor  spray 
applications  of  aerosol  spray  paint 
products  by  consumers,  e.g.,  painting 
lawn  furniture  out-of-doors,  are  usually 
much  lower.  This  is  due  to  the  large 
volume  of  air  available  for  dilution  out- 
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of-doors  and  removal  of  over  spray  away 
from  the  user's  breathing  zone  by 
natural  air  circulation. 

C.  Consumer  Product  Safety 
Commission's  Related  Action  on  Lead 
Paint 

Effective  February  27. 1978.  the 
Consumer  Product  Safety  Commission 
(CPSC)  banned  most  paint  and  similar 
surface  coating  materials  with  0.06%  or 
more  of  lead  content  by  weight  from 
consumer  use  (42  PR  44199.  September 
1, 1977)  (codified  at  16  CFR  part  1303). 
This  action  was  taken  under  the 
hazardous  products  provisions  of 
sections  8  and  9  of  the  Consumer 
Product  Safety  Act  (CPSA)  (15  U.S.C. 
2057  and  2058).  The  determination  was 
based  on  a  two-part  finding: 

1.  There  was  an  unreasonable,  risk  of 
lead  poisoning  in  children  associated 
with  lead  content  of  more  than  0.06% 
in  paints  and  coatings  to  which  children 
have  access. 

2.  No  feasible  consumer  product 
safety  standard  under  the  CPSA  would 
adequately  protect  the  public  from  this 
risk.  16  CFR  1303.1(c). 

The  lead  containing  chemical 
substances  addressed  in  this  proposed 
SNUR  were  once  associated  with  several 
commercial  automotive  uses  (Table  3  of 
this  Unit).  Such  uses  of  lead  containing 
products  were  excluded  from  CPSC's 
ban  because  the  ban  was  issued  under 
the  CPSA.  and  the  CPSA  specifically 
excludes  "motor  vehicles  and  motor 
vehicle  equipment"  from  the  scope  of 
the  Act  (15  U.S.C.  2052(a)(1)(c)). 

Certain  lead  paint  products  are 
exempted  fi»m  the  CPSC  ban,  with  the 
provision  that  certain  cautionary 
labeling  requirements  be  followed  (16 
CFR  1303.3(b))  including: 

1.  Agricultural  and  industrial 
equipment  refinish  coatings. 

2.  Industrial  (and  commercial) 
building  and  equipment  maintenance 
coatings,  including  trafiSc  and  safety 
marking  coatings. 

3.  Graphic  art  coatings  (i.e..  products 
marketed  solely  for  applications  on 
billboards,  road  signs,  and  similar  uses 
and  for  identification  marking  in 
industrial  buildings). 

4.  Touch  up  coatings  for  agricultural 
equipment,  lawn  and  garden  equipment, 
and  appliances. 

5.  O^yzed  coatings  marketed  solely 
for  use  on  radio-controlled  model 
powered  aircraft. 

In  addition,  three  product  categories 
are  exempted  from  CPSC's  ban  with  no 
cautionary  labeling  requirements  (16 
CFR  1303.3(c)): 

1.  Minrors  with  lead  containing 
backing  paint  when  part  of  furniture 
articles. 


2.  Artist  paint  and  related  materials. ^ 

3.  Metal  furniture  articles  (but  not 
metal  children's  furniture)  bearing 
factory  applied  coatings  that  contain 
lead. 

Altogether  m  1978.  the  CPSC 
determined  that  the  eight  product 
categories  of  exemption  met  public 
needs,  and  although  some  industrial 
products  contained  more  than  0.06% 
lead,  there  were  no  effective  substitutes, 
and  such  products  were  unlikely  to  be 
accessed  by  children.  Activities 
associated  with  certain  of  the  use 
categories  exempted  under  the  CPSC 
rule  may  be  covered  by  this  projfosed 
SNUR.  For  example,  touch  up  by 
consumers  of  appliances  in  the  home. 

D.  Applicable  OSHA  Standards  and 
Recommendations  from  the  ACGIH 

Under  the  OSHA  Hazard 
Communication  Standard  (29  CFR 
1910.1200),  employees  who  engage  in 
industrial,  indoor  spray  application  of 
aerosol  spray  paints  containing  lead, 
cadmium,  or  chromium  must  be 
informed  of  the  hazards  of  exposure  to 
these  compounds.  This  standard 
requires  a  written  hazard 
communication  program,  appropriate 
hazard  labeling  and  warnings,  employee 
training,  and  the  availability  of  material 
safety  data  sheets.  In  addition  to  the 
Hazard  Communication  Standard, 
OSHA  has  established  Pennissible 
Exposure  Limits  (PELs)  for  lead, 
chromium,  and  cadmium.  These  values 
are  listed  in  29  CFR  1910.1000  in  Tables 
Z-1  (http://www.osha-slc.gov/ 
OshStd_data/1910_1000_TABLE_Z- 
l.html)  and  Z-2  (http://www.osha- 
slc.gov/OshStd_data/ 
1910_10O0_TABLE_Z-2.html).  Lead  and 
cadmium  are  found  in  Table  Z-1  of  29 
CFR  1910.1000,  which  lists  applicable 
PELs  in  workplace  air  of  0.05  mg/cubic 
meter  for  lead  and  0.005  mg/cubic  meter 
for  cadmium  (each  averaged  over  an  8- 
hour,  time-weighted  average  (TWA)). 
Chromium  can  have  a  PEL  ranging  from 
0.1  to  0.5  mg/cubic  meter  (also 
determined  over  an  8-hour  TWA), 
depending  upon  the  specific  tj^e  of 
chromium  compound.  The  lower  value 
of  0.1  mg/cubic  applies  to  hexavalent 


'  More  recently,  following  enactment  of  the 
Labeling  of  Hazardous  Art  Materials  Act  (LHAMA). 
15  U.S.C.  1277  (Public  Law  100-695,  enacted 
November  18. 1988),  the  CPSC  has  issued 
regulations  in  the  Federal  Register  of  October  9 
1992  (57  FR  46626)  regarding  the  labeling  of  craft 
materials  that  present  a  chronic  hazard.  These 
products  include  solvents,  spray  paints,  silk-screen 
inks,  adhesives,  and  any  other  substance  marketed 
or  represented  as  suitable  for  use  in  the  creation  of 
any  work  of  visual  or  graphic  art  of  any  medium. 
CPSC's  regulatory  enforcement  policy  for  these 
regulations  was  set  forth  in  the  Federal  RagMer  of 
February  13. 1995  (60  FR  8188). 


chromium  compounds,  while  0.5  mg/ 
cubic  meter  applies  to  other  chromium 
compounds.  Hexavalent  chromium 
compounds  are  listed  in  Table  Z-2  of  29 
CFR  1910.1000,  while  other  chromium 
compoimds  are  listed  in  Table  Z-1  of  29 
CFR  1910.1000.  Lead  and  cadmium  are 
also  covered  under  substance-specific 
standards  found  in  29  CFR  part  1910. 
Subpart  Z — ^Toxic  and  Hazardous 
Substances,  at  29  CFR  1910.1025  and  29 
CFR  1910.1027,  respectively,  which 
contain  particular  guidance  and 
requirements  on  exposure  limits, 
workplace  sampling,  and  medical 
monitoring  requirements. 

Recommenaed  occupational  exposure 
guidelines  have  also  been  published  for 
lead,  cadmium,  and  chromium  by  the 
American  Conference  of  Governmental 
hidusti-ial  Hygienists  (ACGIH)  (Ref.  17). 
These  exposure  guidelines  for  airborne 
contaminants  are  known  as  threshold 
limit  values  (TLVs).  These  values  are 
often  based  on  very  recent  data,  and  can 
provide  information  that  is 
supplementary  to  that  provided  by  PELs 
so  reliance  on  TLVs  may  further  limit 
workplace  exposure  to  certain 
hazardous  substances.  The  TLVs 
include  0.01  mg/cubic  meter  for 
cadmium  metal,  0.002  mg/cubic  meter 
for  all  cadmium  compounds,  0.05  mg/ 
cubic  meter  for  lead,  0.5  mg/cubic  meter 
for  all  non-hexavalent  chromium 
compounds,  0.05  mg/cubic  meter  for 
water-soluble  hexavalent  chromium 
compoimds,  and  0.01  for  insoluble 
hexavalent  chromium  compounds. 

The  protections  available  in 
occupational  settings  are  not  available 
for  non-industrial,  indoor  spray 
applicators  of  the  substances  covered  by 
this  proposed  rule. 

E.  Available  Use  Data  (Ref.  4) 

Table  3  of  this  unit  shows  what  were 
once  aerosol  spray  applications  of  the 
pigments  of  concern.  No  production 
volume  data  for  paints  containing  these 
pigments  are  available;  however,  an 
industry  survey  (Ref.  5)  found  that  most 
uses  were  discontinued  by  1994.  The 
only  exceptions  were  products  intended 
for  high  temperature  applications  with 
pigments  of  cadmium  or  chromium  and 
as  a  chromate  component  in  primer  of 
a  specialized  market.  In  addition,  the 
survey  provider,  the  National  Paint  and 
Coatings  Association  (NPCA),  reported  a 
lengthy  history  of  manufacturing  phase- 
outs  for  aerosol  products  containing 
lead,  chromium,  and  cadmium.  The 
overwhelming  majority  of  NPCA 
member  manufacturers  responded  that 
products  containing  the  heavy  metal 
pigments  were  no  longer  produced.  As 
previously  stated  and  based  on  the 
available  data,  EPA  has  tentatively 
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seeks  comment  on  this  tentative 
conclusion. 


concluded  that  no  non-industrial, 
indoor  spray  applications  of  these 
paints  are  ongoing  (Ref.  4).  The  Agency 

Table  3.— Aerosol  Spray  Paints  Containing  Pigments  of  Lead,  Chromium,  or  Cadmium  Which  Were  Once  In 

Commercial  Use  as  Non-industrial,  Indoor  Applications 


Chemical  nanie 

CAS  No. 

Use  In  aerosol  spray  paints 

CI.  Pigment  Orange  20 

12656-57-4 

Retouching  auto  finishes,  and  for  engine  enamels,  high  tempera- 

ture applications' 

Chromic  Acid,  Lea<J(2+)  Salt  (1:1) 

7758-97-6 

Retouching  auto  finishes,  oist-inhibitive  primers,  traffic  marking,  en- 
gine enamels,  and  high-temperature  applications  ' 

Chromium  Lead  Molytxlenum  Oxide 

12709-98-7 

Retouching  auto  finishes,  engine  enamels,  and  high-temperature 
applicatkjns  applk^tions' 

C.i.  Pigment  Red  104  (Also  known  as  MolytxJate 

12656-85-8 

Retouching  machinery  equipment  and  automotive  finishes,  engine 

Orange) 

• 

enamels,  and  high-temperature  applications' 

Lead  MdytKlenum  Oxide 

10190-55-3 

Retouching  auto  finishes,  engine  enamels  and  high  temperature 
applk»tk>ns' 

Sulfuric  Acid.  Lead  (2-f)  SaH 

7446-14-2 

Component  of  moiytxlate  orange  and  used  as  a  white  pigment 

*  High  temperature  applications,  are  applications  of  paint  on  automotive  parts  (such  as  exhaust  manrfokis  or  machinery  equipment)  while  hot 
due  to  normal  operation  cor)ditk>ns. 


VL  Test  Data  and  Other  Informatioii 

EPA  recognizes  that  under  TSCA 
section  5,  persons  are  not  required  to 
develop  any  particular  test  data  before 
submitting  a  SNUN.  Rather,  persons  are 
required  only  to  submit  test  data  in  their 
possession  or  control  and  to  describe 
any  other  data  known  to,  or  reasonably 
ascertainable  by  them  (15  U.S.C. 
2604(d)).  However,  a  SNUN  submitted 
without  accompanying  test  data  may 
increase  the  likelihood  that  EPA  will 
take  action  under  TSCA  section  5(e). 

Should  EPA  finalize  this  proposed 
rule,  the  Agency  would  encoiirage 
persons  to  consult  with  it  before 
submitting  a  SNUN  or  before  selecting 
a  protocol  for  testing  of  any  of  the 
chemical  substances  listed  in  Table  2  of 
Unit  ni.  As  part  of  this  optional  pre- 
notification  consultation,  EPA  would 
discuss  specific  test  data  it  believes  are 
necessary  to  evaluate  a  significant  new 
use  of  these  chemical  substances  and 
advise  the  submitter  on  the  selection  of 
test  protocols.  The  Agency  woidd 
request  that  all  test  data  be  developed 
according  to  TSCA  Good  Laboratory 
Practice  Standards  set  forth  in  40  CFR 
part  792.  Failure  to  do  so  could  result 
in  EPA's  finding  that  submitted  data  are 
insufficient  to  reasonably  evaluate  the 
health  effiects  of  these  chemical 
substances. 

Should  EPA  finalize  this  proposed 
rule,  it  would  urge  SNUN  submitters  to 
provide  detailed  information  on  human 
exposure  that  may  result  from  the 
significant  new  use  of  the  chemical 
substances  listed  in  Table  2  of  Unit  m. 
and  at  §  721.4583  of  the  proposed 
regulation.  In  addition,  EPA  would 
encourage  persons  to  submit 
information  on  potential  benefits  of 
these  chemical  substances  and 


information  on  risks  posed  by  the 
chemical  substances  compared  to  risks 
posed  by  possible  substitutes. 

Vn.  Applicability  to  Uses  Occurring 
After  the  Date  of  Publication  of  this 
Proposed  SNUR 

EPA  believes  that  the  intent  of  TSCA 
section  5(a)(1)(B)  is  best  served  by 
designating  a  use  as  a  significant  new 
use  if  it  occurs  after  the  date  of  the 
proposed  SNUR  rather  than  after  the 
effective  date  of  the  final  rule. 
Otherwise,  uses  commenced  during  the 
proposed  SNUR  period  would  be 
considered  ongoing,  rather  than  new, 
and  it  would  be  difficult  for  EPA  to 
establish  final  SNUR  notification 
requirements,  because  any  person  could 
defeat  the  SNUR  rulemaking  by 
initiating  the  proposed  significant  new 
use  before  the  rule  became  final  and 
then  argue  that  such  a  use  was  ongoing. 

Persons  who  begin  commercial 
manufacture,  import,  or  processing  of 
the  six  compoimds  listed  in  Table  2  of  ' 
Unit  m.  for  the  significant  new  use 
listed  in  this  proposed  SNUR  after  the 
date  of  publication  of  the  proposed 
SNUR  must  stop  that  activity  before  the 
effective  date  of  the  final  rtde.  Persons 
who  ceased  those  activities  will  have  to 
meet  all  final  SNUR  notification 
requirements  and  wait  imtil  the  end  of 
the  notification  review  period, 
including  all  extensions,  before 
recommencing  their  activities.  If, 
however,  persons  who  begin 
commercial  manufacture,  import,  or 
processing  of  these  chemical  substances 
between  the  date  of  publication  of  the 
proposed  SNUR  and  the  efiiective  date  of 
the  final  SNUR  meet  the  conditions  of 
advance  compliance  as  codified  at  40 
CFR  721.45(h),  those  persons  will  be 


considered  to  have  met  the  final  SNUR 
requirements  for  those  activities. 

Vm.  Alternatives 

A.  Promulgate  a  Chemical  Specific 
TSCA  Section  8(a)  Reporting  Rule  for 
the  Chemical  Substances  Listed  in  Table 
2  of  Unit  ni. 

Under  TSCA  section  8(a),  EPA  could 
require  persons  to  report  information  to 
the  Agency  when  they  intend  to 
manufacture,  import,  or  process  the 
chemical  substances  listed  in  Table  2  of 
Unit  m.  for  non-industrial,  indoor  spray 
application.  However,  the  use  of  TSCA 
section  8(a)  rather  than  SNUR  authority 
would  not  provide  the  opportunity  for 
EPA  to  take  immediate  regulatory  action 
under  TSCA  section  5(e)  or  section  5(f) 
to  prohibit  or  limit  the  activity  before  it 
begins.  In  addition,  EPA  may  not 
receive  important  information  bom 
small  businesses,  because  those  firms 
generally  are  exempt  fitim  TSCA  section 
8(a)  reporting  requirements.  In  view  of 
EPA's  concerns  about  these  chemical 
substances  and  its  interest  in  having  the 
opportunity  to  regulate  these  substances 
further  as  needed,  pending  the 
development  of  exposiue  and/or  hazard 
information  should  a  significant  new 
use  be  initiated,  the  Agency  believes 
that  a  TSCA  section  8(a)  rule  for  those 
chemical  substances  would  not  meet  all 
of  EPA's  regulatory  objectives. 

B.  Regulate  the  Chemical  Substances 
Listed  in  Table  2  of  Unit  m.  Under 
TSCA  Section  6 

EPA  may  regulate  under  TSCA 
section  6  (15  U.S.C.  2605)  if  there  is  a 
reasonable  basis  to  conclude  that  the 
manufacture,  import,  processing, 
distribution  in  commerce,  use,  or 
disposal  of  a  chemical  substance  or 
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mixtiire  "presents  or  Will  present"  an 
imreasonable  risk  of  injury  to  human 
health  or  the  environment.  There  is 
insufficient  information  about 
prospective  manufacture,  import,  or 
processing  operations  at  this  time  to 
enable  EPA  to  make  a  reasoned 
determination  of  risk.  Therefore,  EPA  is 
not  able  to  take  action  imder  TSCA 
section  6  to  regulate  the  subject 
compounds  at  this  time.  The  final  SNUR 
would  facilitate  the  Agency's 
consideration  of  potential  risks 
associated  with  any  intended  significant 
new  use  of  these  chemical  substances. 

K.  Economic  Analysis 

EPA  evaluated  the  potential  costs  of 
establishing  a  final  SNUR  on  the 
substances  listed  in  Table  2  of  Unit  EQ. 
If  this  proposal  becomes  final,  the 
manufacture,  import  or  processing  of 
any  amoimt  of  one  or  more  of  the  six 
chemical  substances  listed  in  Table  2  of 
Unit  in.  in  aerosol  spray  paint  for  non- 
industrial,  indoor  spray  application 
would  be  reportable.  While  there  is  no 
precise  way  to  calculate  the  total  annual 
cost  of  compliance  with  this  proposed 
SNUR,  EPA  estimates  that  the  reporting 
cost  for  submission  of  a  SNUN  ranges 
fi-om  $8,457  to  $9,692  which  includes  a 
$2,500  user  fee.  The  corresponding  time 
burden  to  complete  a  SNUN  would 
average  119.92  hours.  EPA  believes  that 
there  would  be  few,  if  any,  SNUNs 
submitted.  Furthermore,  while  the 
expense  of  a  notification  and  the 
imcertainty  of  possible  EPA  regulation 
may  discourage  certain  iimovations,  the 
impact  would  be  limited  because  those 
factors  are  unlikely  to  deter  an 
innovation  that  has  high  potential  value. 
The  Agency's  economic  analysis  is 
available  in  the  public  record  for  this 
proposed  SNUR  (Ref.  6). 

X.  References 

These  references  have  been  placed  in 
the  official  record  that  was  established 
under  docket  control  number  OPPTS- 
50640  for  this  rulemaking  as  indicated 
in  Unit  LB. 2.  Reference  documents 
identified  with  an  administrative  record 
number  (AR)  are  cross-indexed  to  non- 
regidatory,  publically  accessible 
information  files  maintained  in  the 
TSCA  Nonconfidential  Inforination 
Center.  Copies  of  the  documents  can  be 
obtained  as  described  in  Unit  I.B.2. 
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t)f  the  Aerosol  Spray  Paint  Cluster,  pp. 
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DC,  1998. 
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Cadmium.  Handbook  on  the  Toxicology 
of  Metals.  Volume  II.  L.  Friberg,  G.F. 
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Values  for  Chemical  Substances  and 
Physical  Agents  and  Biological 
Exposure  Indices.  Cincinnati,  OH.  http:/ 
/www.acgih.org. 

XI.  Regulatory  Assessment 
Requirements 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  (58  FR  51735,  October  4. 1993), 
the  Office  of  Management  and  Budget 
(0MB)  has  determined  that  SNURs  are 
not  significant  regulatory  actions  subject 
to  review  by  0MB,  because  they  do  not 
meet  the  criteria  in  section  3(f)  of  the 
Executive  Order.' 

Based  on  EPA's  experience  with 
SNURs,  State,  local,  and  tribal 
governments  have  not  been  impacted  by 
these  rulemakings,  and  EPA  does  not 
have  any  reason  to  believe  that  any 
State,  local,  or  tribal  government  would 
be  impacted  by  this  rulemaking.  As 
such,  EPA  has  determined  that  this 
regulatory  action  would  not  impose  any 
enforceable  duty,  contain  any  unfunded 
mandate,  or  otherwise  have  any  affect 
on  small  governments  subject  to  the 
requirements  of  sections  202,  203.  204, 
or  205  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (PubUc 
Law  104-4).  Similarly,  this  action  is  not 
expected  to  have  a  substantial  direct 
effect  on  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  resp  Asibilities  among  the 
various  levels  of  government,  as 
specified  in  Executive  Order  13132, 
entitled  Federalism  (64  FR  43255, 
August  10, 1999). 

Tnis  rule,  if  finalized,  would  not  have 
tribal  implications  because  it  is  not 
expected  to  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175, 
entitled  Consultation  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249.  November  6,  2000). 

However,  in  the  spirit  of  Executive 
Orders  13132  and  13175.  and  consistent 
with  EPA  policy  to  promote 
communications  among  EPA,  State  and 
Tribal  governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  State  and  Tribal 
officials. 

EPA  has  complied  with  Executive 
Order  12630,  entitled  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859,  March  15, 1988), 
and  the  "Attorney  General's 
Supplemental  Guidelines  for  the 
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Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  in  the 
preparation  of  this  proposed  rule. 

Tnis  action  does  not  Involve  special 
considerations  of  environmental  justice 
related  issues  which  would  be      ^ 
addressed  under  Executive  Order  12898, 
entitled  Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994). 

This  action  is  not  subject  to  Executive 
Order  13045,  entitled  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  (62  FR  19885, 
April  23. 1997),  because  this  is  not  an 
economically  significant  regulatory 
action  as  defined  by  Executive  Order 
12866,  and  this  action  does  not  address 
environmental  health  or  safety  risks 
disproportionately  affecting  children. 

In  addition,  since  this  action  does  not 
involve  any  technical  standards,  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note),  does  not 
apply  to  this  action. 

Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency  has 
determined  and  hereby  certifies  that 
promulgation  of  this  SNUR  would  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number'of  small 
entities.  The  rationale  Apporting  this 
conclusion  is  as  follows.  A  SNUR 
applies  to  any  person  (including  small 
or  large  entities)  who  intends  to  engage 
in  any  activity  described  in  the  rule  as 
a  "significant  new  use."  By  definition  of 
the  word  "new,"  and  based  on  all 
information  currently  available  to  EPA, 
it  appears  that  no  small  or  large  entities 
presently  engage  in  such  activity.  Since 
a  SNUR  only  requires  that  any  person 
who  intends  to  engage  in  such  activity 
in  the  future  must  first  notify  EPA  (by 
submitting  a  SNUN).  no  significant 
economic  impact  will  even  occva  until 
someone  decides  to  engage  in  those 
activities.  Although  some  small  entities 
may  decide  to  conduct  such  activities  in 
the  futiire,  EPA  cannot  presently 
determine  how  many,  if  any,  there  may 
be.  However,  EPA's  experience  to  date 
is  that,  in  response  to  the  promulgation 
of  over  530  SNURs,  the  Agency  has 
received  fewer  than  15  SNUNs.  Of  those 
SNUNs  submitted,  none  appear  to  be 
from  small  entities.  In  adcUtion,  the 
estimated  reporting  cost  for  submission 
of  a  SNUN  (see  Unit  IX.),  are  minimal 
regardless  of  the  size  of  the  firm. 
Therefore,  EPA  believes  that  the 
potential  economic  impact  of  complying 
with  this  SNUR  are  not  expected  to  be 
significant  or  adversely  impact  a 


substantial  number  of  small  entities.  In 
a  SNUR  that  was  published  on  June  2, 
1997  (62  FR  29684)  (FRL-5597-1),  the 
Agency  presented  its  general 
determination  that  proposed  and  final 
SNURs  are  not  expected  to  have  a  " 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
which  was  provided  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

According  to  the  Paperwork 
Reduction  Act  (PRA)  (44  U.S.C.  3501  et 
seq.),  an  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to. 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rule  and  in  addition  to  its  display 
on  any  related  collection  instrument,  are 
listed  in  40  CFR  part  9. 

The  information  collection 
requirements  related  to  this  action  have 
already  been  approved  by  OMB 
pursuant  to  the  PRA  under  OMB  control 
number  2070-0038  (EPA  ICR  No. 
1188.06).  This  action  would  not  impose 
any  burden  requiring  additional  OMB 
approval.  If  an  entity  were  to  submit  a 
SNIUN  to  the  Agency,  the  annual  burden 
is  estimated  to  average  119.92  hours  per 
response  and  to  cost  ranged  from  $8,457 
to  $9,692  including  the  $2,500  EPA  user 
fee  (set  at  $100  for  businesses  with 
annual  sales  of  less  than  $40  million). 
This  burden  estimate  includes  the  time 
needed  to  review  instructions,  search 
existing  data  sources,  gather  and 
maintain  the  data  needed,  and 
complete,  review  and  submit  the 
required  significant  new  use  notice,  and 
maintain  the  required  records. 

Send  any  comments  about  the 
accuracy  of  the  burden  estimate,  and 
any  suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques,  as  instructed  in  Unit  I.C.  or 
to  the  Director,  Collection  Strategies 
Division,  Office  of  Environmental 
Information,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  Please 
remember  to  include  the  OMB  control 
number  in  any  correspondence,  but  do 
not  submit  any  information  collection 
forms  to  this  address. 

This  rule  is  not  subject  to  Executive 
Order  13211,  entitled  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution  or  Use  (66  FR  28355,  May 
21,  2001),  because  this  action  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866,  nor  is  it 


expected  to  adversely  affect  energy 
supply,  distribution,  or  use. 

List  of  Subjects  in  40  CFR  Part  721 

Environmental  protection.  Chemicals, 
Hazardous  substances.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  21,  2001. 
William  H.  Sanders  m. 
Director,  Office  of  Pollution  Prevention  and 
Toxics. 

Therefore,  40  CFR  chapter  I  is 
proposed  to  be  amended  as  follows: 

PART  721— (AMENDED] 

1.  The  authority  citation  for  part  721 
would  continue  to  read  as  follows: 

Authority:  15  U.S.C.  2604,  2607,  and 
2625(c). 

2.  By  adding  two  new  definitions  in 
alphabetical  order  in  §  721.3  to  read  as 
follows: 

§721.3    Definitions. 

***** 

Aerosol  spray  paint  means  a  liquid 
mixture,  usually  of  a  solid  pigment  in  a 
liquid  mediiun,  sold  in  pressurized 
containers  and  applied  to  a  surface  to 
form  a  decorative  or  protective  coating. 
Aerosol  spray  paints  are  sold-in 
individual  containers  whose  contents 
are  applied  without  aid  of  an  air 
compressor  or  other  external  aspirating 
device. 
***.** 

Indoor  spray  application  means  any 
application  as  a  liquid  from  a 
pressurized  container  within  a  confined 
space  including  but  not  limited  to 
inside  a  building,  tank,  vessel,  motor 
vehicle,  or  other  structure.  Indoor 
application  to  objects  intended  for 
outdoor  use,  e.g.,  spray  painting  lawn 
furniture  in  a  basement  for  outdoor  use, 
is  included  within  the  meaning  of 
indoor  spray  application. 
***** 

3.  By  adding  a  new  §  721.4583  to  read 
as  follows: 

§  721 .45li3    Certain  compoumis  of  lead, 
dmifnium,  and  cadmium. 

(a)  Chemical  substances  and 
significant  new  uses  subject  to  reporting. 
(1)  The  chemical  substances,  CI. 
Pigment  Orange  20  (CAS  No.  12656-57- 
4);  Chromic  Acid,  Lead(2-t-)  Salt  (1:1) 
(CAS  No.  7758-97-6);  Chromium  Lead 
Molybdenum  Oxide  (CAS  No.  12709- 
98-7);  Lead  Molybdenum  Oxide  (CAS 
No.  10190-55-3);  Sulfuric  Acid, 
Lead(2+)  Salt  (1:1)  (CAS  No.  7446-14- 
2);  and  CI.  Pigment  Red  104  (CAS  No. 
12656-85-8)  are  subject  to  reporting 
under  this  section  for  the  significant 
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new  uses  described  in  the  paragraph 
(a)(2)  of  this  section. 

(2)  The  significant  new  use  is  use  of 
any  of  the  six  chemical  substances  listed 
in  paragraph  (a)(1)  of  this  section  in 
aerosol  spray  paint  for  non-industrial, 
indoor  spray  application. 

(b)  [Reserved] 
(FR  Doc.  02-963  Filed  1-14-02;  8:45  am] 

BILLING  COOE  6S60-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CC  Doclcet  No.  01-337,  FCC  01-360] 

Review  of  Regulatory  Requirements 
for  Incumbent  LEG  Broadtiand 
Telecommunications  Services 

agency:  Federal  Conununications 

Commission. 

ACTION:  Proposed  rule. 

summary:  This  document  seeks 
comment  on  changes,  if  any,  the 
Commission,  should  make  to  its 
traditional  regulatory  requirements  for 
incumbent  local  exchange  carriers' 
.  (LECs)  broadband  service.  In  particular, 
it  asks:  What  the  relevant  product  and 
geographic  markets  should  be  for 
'  broadband  services;  whether  incumbent 
LECs  possess  market  power  in  any 
relevant  market;  and  whether  dominant 
carrier  safeguards  or  other  regulatory 
requirements  should  govern  inciunbent 
LECs  provision  of  broadband  service. 
DATES:  Comments  are  due  March  1, 
2002  and  Reply  Comments  are  due 
April  1,  2002. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (NPRM)  in  CC 
Docket  No.  01-337,  FCC  01-360, 
adopted  December  12,  2001,  and 
released  December  20,  2001.  The 
complete  text  of  this  NPRM  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aol.com.  It  is  also 
available  on  the  Commission's  Web  site 
at  http://www.fcc.gov. 

Synopsis  of  the  Notice  of  Proposed 
Rulemaking  (NPRM) 

1.  In  this  proceeding,  the  Commission 
initiates  an  examination  of  appropriate 


regulatory  requirements  for  inciunbent 
LECs'  provision  of  domestic  broadband 
telecommunications  services 
(broadband  services).  The  NPRM 
focuses  on  traditional  Title  II  common 
carrier  regidation,  arising  largely  out  of 
sections  201  and  202  of  the 
Commimications  Act  of  1934,  as 
amended,  as  applied  to  incumbent  LEC 
provision  of  broadband  services.  In 
particular,  the  Commission  seeks 
comment  on  what  regulatory  safeguards 
and  carrier  obligations,  if  any,  should 
apply  when  a  carrier  that  is  dominant  in 
the  provision  of  traditional  local 
exchange  and  exchange  access  services 
provides  broadband  service. 

2.  The  Commission  asks  for  comments 
on  the  nature  and  scope  of  the  market 
for  domestic  broadband  services.  It  also 
seeks  comment  on  the  relevant  market 
dynamics — including  intermodal 
competition  and  the  nascent  stage  of 
market  development  for  residential 
broadband  services — affecting  the 
provision  of  domestic  broadband 
services.  The  Commission  requests 
comment  on  the  appropriate  regulatory 
requirements  under  Title  II  of  the  Act 
for  the  provision  of  broadband  services 
by  incumbent  LECs  given  current 
market  conditions. 

3.  In  particular,  the  Commission  asks 
interested  parties  to  address  how  the 
Commission  can  best  balance  the  goals 
of  encouraging  broadband  investment 
and  deployment,  fostering  competition 
in  the  provision  of  broadband  services, 
promoting  innovation,  and  eliminating 
unnecessary  regulation.  As  part  of  this 
proceeding,  the  Commission  also  invites 
comment  on  the  Petition  filed  by  SBC 
Commimications  on  October  3,  2001, 
requesting  an  expedited  ruling  that  it  is 
non-dominant  in  the  provision  of 
broadband  services,  and  asking  the 
Commission  to  forbear  from  dominant 
carrier  regulation  of  those  services. 

4.  Background.  The  NPRM 
summarizes  the  various  regulatory 
requirements  the  Commission  has 
developed  in  the  past,  which  involve 
streamlining  regulation  of  firms  in 
increasingly  competitive  markets,  and 
competitive  safeguards  to  ensure 
competition  in  related  markets. 

5.  Identification  of  Incumbent  LEC- 
Provided  Broadband  Services  Markets. 
The  Commission  asks  for  comment 
aimed  at  defining  and  analyzing  the 
relevant  markets  in  which  incumbent 
LECs  provide  these  broadband  services. 
Consistent  with  Commission  precedent, 
our  regulatory  response  should  be 
guided  by  a  full  understanding  of  the 
existing  market  dynamics  for  broadband 
services.  The  Commission  begins  its 
analysis  by  asking  questions  about  the 
relevant  product  and  geographic 


markets  for  incumbent  LEC-provided 
broadband  services.  It  then  analyzes 
what,  if  any,  market  power  the 
incumbent  LECs  may  possess  in  the 
relevant  markets  for  broadband  services. 

6.  Appropriate  Regulatory 
Requirements.  Once  the  Commission 
has  defined  the  relevant  product  and 
geographic  markets  for  broadband 
services,  it  can  use  this  information  ta 
determine  what  regulatory 
requirements,  if  any,  should  govern  the 
provision  of  broadband  services.  The 
Commission  begins  by  briefly  describing 
relevant  portions  of  the  existing 
regulatory  structure  for  broadband 
services  provided  by  incumbent  LECs. 
Then  it  invites  interested  parties  to 
propose  alternative  requirements  for 
these  broadband  services  in  light  of 
existing  market  and  technological 
developments.  The  Commission 
encourages  interested  parties  to  develop 
proposals  for  new  or  modified 
regulatory  requirements  for  broadband 
services. 

L  Initial  Regulatory  Flexibility  Analysis 

7.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  as  amended 
(RFA),  the  Commission  has  prepared  the 
present  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  of  the  possible 
significant  economic  impact  on  a 
substantial  number  of  small  entities  by 
the  policies  and  rules  proposed  in  this 
NPRM.  Written  public  comments  are 
requested  on  this  IRFA.  Comments  must 
be  identified  as  responses  to  the  IRFA 
and  must  be  filed  by  the  deadlines  for 
comments  on  the  NPRM  provided  in 
section  V.B.  The  Commission  will  send 
a  copy  of  the  NPRM,  including  the 
IRFA,  to  the  Chief  Counsel  for  Advocacy 
of  the  Small  Business  Administration. 
In  addition,  the  Notice  and  IRFA  (or 
summaries  thereof)  will  be  published  in 
the  Federal  Register. 

n.  Need  for,  and  Objectives  of,  the 
Proposed  Rules 

8.  In  this  proceeding,  the  Commission 
seeks  comment  on:  (1)  The  nature  and 
scope  of  the  market  for  domestic 
broadband  services;  (2)  the  relevant 
market  dynamics  affecting  the  provision 
of  domestic  broadband  services;  and  (3) 
the  appropriate  regulatory  requirements 
for  the  provision  of  broadband  services 
by  incumbent  LECs,  given  current 
market  conditions.  The  basic  elements 
of  the  existing  regulatory  requirements 
for  incumbent  LEC-provided  broadband 
services  were  initially  developed  in  an 
era  of  circuit-switched,  analog  voice 
services,  and  may  no  longer  serve  the 
public  interest.  Thus,  the  Commission 
asks  interested  parties  to  address  how  it 
can  best  balance  the  goals  of 


c^»oi  Voirietar/Vnl    R7   ISIn    lO/Tuesdav.  TanuaTV  15.  2002 / Prooosed  Rules 


1946 


Federal  Register /Vol.  67,  No.  10 /Tuesday,  January  15.  2002  /  Proposed  Rules 


encouraging  advanced 
telecommimications  investment  and 
deployment,  fostering  competition  in 
the  provision  of  broadband  services, 
promoting  innovation,  and  eliminating 
unnecessary  regulation.  This  proceeding 
also  invites  comment  on  the  Petition 
filed  by  SBC  Conmumications  on 
October  3,  2001,  requesting  an 
expedited  ruling  that  it  is  non-dominant 
in  the  provision  of  advanced  services, 
and  asking  the  Commission  to  forebear 
from  dominant  carrier  regulation  of 
those  services. 


m.  Legal  Bans 

9.  The  legal  basis  for  any  action  that 
may  be  taken  pursuant  to  the  NPRM  is 
contained  in  sections  4, 10,  201-202, 
214.  303  and  403  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154. 160.  201-204, 
214,  303,  and  403,  section  706  of  the 
Telecommunications  Act  of  1996.  and 
sections  1.1. 1.48. 1.411. 1.412. 1.415. 
1.419.  and  1.1200-1.1216,  of  the 
Commission's  rules,  47  CFR  §§  1.1. 1.48. 
1.411. 1.412, 1.415. 1.419.  and  1.1200- 
1.1216. 

IV.  Description  and  Estimate  of  the 
Number  of  &nall  Entities  to  Which  the 
Proposed  Knies  Will  Apply 

10.  The  RFA  directs  agencies  to 
provide  a  description  of  and.  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
prmosed  rules.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business."  "small  organization." 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  under  the 
Small  Business  Act.  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated:  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SBA). 

11.  The  Commission  has  included 
small  incumbent  LECs  in  this  preseilt 
RFA  analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that, 
intet  alia,  meets  the  pertinent  small 
business  size  standard  (e.g.,  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  purposes,  small  incumbent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope.  The 
Commission  has  therefore  included 
small  incimibent  LECs  in  this  RFA 
analysis,  although  it  emphasizes  that 


this  RFA  action  has  no  effect  on  FCC 
analyses  and  determinations  in  other. 
non-RFA  contexts. 

12.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  for  small  local 
exchange  carriers.  The  closest 
applicable  definitions  for  this  type  of 
carrier  under  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (wireless)  companies. 
The  most  reliable  source  of  information 
regarding  the  number  of  LECs 
nationwide  appears  To  be  the  data  that 
we  collect  annually  in  connection  with 
the  Telecommunications  Relay  Service 
(TRS).  According  to  ova  most  recent 
data,  there  are  1,335  incumbent  LECs. 
Although  some  of  these  carriers  may  not 
be  independenUy  owned  and  operated, 
or  have  more  than  1,500  employees,  the 
Commission  is  unable  at  this  time  to 
estimate  with  greater  precision  the 
number  of  LECs  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  the 
Commission  estimates  that  there  are  no 
more  than  1,335  small  entity  incumbent 
LECs  that  may  be  affected  by  the 
proposals  in  the  NPRM. 

V.  Description  of  Projected  Reporting, 
Recordkeeping  and  OOuet  Compliance 
Requirements 

13.  The  Commission  expects  that  any 
proposal  we  may  adopt  pursuant  this 
NPRM  will  decrease  existing  reporting, 
recordkeeping  or  other  compliance 
requirements.  As  noted  above,  dominant 
carriers  are  currently  subject  to  a  broad 
range  of  regulatory  requirements  that  are 
generally  intended  to  protect  consumers 
from  imjust  and  imreasonable  rates, 
terms,  and  conditions  and  unreasonable 
discrimination  in  the  provision  of 
communications  services.  The 
Commission's  dominant  carrier 
regulation  includes  rate  regulation  and 
tariff  filing  requirements,  and  also 
requires  supporting  information,  which 
in  some  cases  includes  detailed  cost 
data,  to  be  filed  by  dominant  carriers 
with  their  tariff  filings.  Inciunbent  LECs 
are  subject  to  rate  level  regulation  in  the 
provision  of  their  interstate  access 
services.  The  BOCs  and  GTE  are  subject 
to  mandatory  price  cap  regulation,  and 
several  other  inciunbent  LECs  have 
entered  price  caps  on  an  elective  basis, 
while  smaller  incumbent  LECs  are 
regulated  under  rate-of-retiun 
regulation.  In  addition,  in  markets 
where  carriers  may  have  the  incentive 
and  ability  to  leverage  control  over 
bottleneck  facilities  to  disadvantage 
competitors  in  related  markets,  the 
Commission  has  developed  various  . 
safeguards  to  neutralize  that  ability. 
This  NPRM  seeks  comment  on  what 


relevance,  if  any,  these  types  of 
regulations  have  for  broadband  services 
provided  by  incumbent  LECs,  and  asks 
whether  it  would  be  appropriate  to 
streamline  the  traditional  dominant 
carrier  regulations  of  incumbent  LECs' 
provision  of  broadband  services. 

VI.  Steps  Taken  To  Minimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered 

14.  The  RFA  requires  an  agency  to 
describe  any  significant,  specifically 
small  business,  alternatives  that  it  has 
considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  (1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
accoimt  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  or  reporting  requirements 
(mderthe  rule  for  small  entities;  (3)  the 
use  of  performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smaJl  entities. 

15.  The  overall  objective  of  this 
proceeding  is  to  reduce  existing 
regulatory  burdens  on  incumbent  LECs 
to  the  extent  consistent  with  the  public 
interest  The  NPRM  seeks  specific 
proposals  as  to  which  existing 
regulations  might  be  removed  or 
streamlined  in  thefr  application  to 
broadband  services,  and  asks  parties  to 
comment  on  whether  incumbent  LECs 
should  be  reclassified  as  non-dominant 
in  the  provision  of  broadband  services. 
The  NPRM  further  asks  parties  to 
discuss  the  extent  to  which  diffierent 
categories  of  broadband  services  face 
different  levels  of  competition, 
warranting  different  regxdatory 
treatment,  and  to  address  the  extent  to 
which  the  markets  for  different 
broadband  services  are  at  different 
stages  in  their  development  and  thus 
should  be  treated  differently  for 
regulatory  purposes.  It  asks  what  forms 
of  regulation  or  de-regulation  would 
best  spur  deployment  of  alternative 
technologies  and  facilities  by  existing 
and  potential  competitors,  and  seeks 
comment  on  whether  existing  regulation 
inhibits  or  stimulates  the  deployment  of 
broadband  services. 

VIL  Federal  Rules  That  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

16.  None. 
Ordering  Clauses 

17.  Accordingly,  pursuant  to  the 
authority  contained  in  sections  2. 4(1)- 


lOdA 


I 
FMltiral   RfwistAr/Vnl     R7    Nn     10 /Tii(>.<:Hav.   Tannarv  IH.   2002  / Prnnn.«pH   Rii1a.<: 


Federal  Register/ Vol.  67,  No.  10/Tuesday,  January  15.  2002 / Proposed  Rules 


1947 


4(j),  201,  and  303(r)  of  the 
Communications  Act  of  1934,  as     ' 
amended,  47  U.S.C.  152, 154(i)-^(j). 
201.  303(r),  this  NPRM  is  adopted. 
18.  The  Commission's  Consiuner 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  NPRM,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Coxmsel  for  Advocacy  of  the  Small 
Business  Administration. 
Federal  Conununications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 
[FR  Doc.  02-903  Filed  1-14-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  51 

[CC  Docket  No.  01-338,  CC  Docket  No.  96- 
98.  CC  Docket  No.  98-147,  FCC  01-361] 

Review  of  the  Section  251  Unbundling 
Obligations  of  Incumbent  Local 
Exchange  Canriers;  Implementation  of 
the  Local  Competition  Provisions  of 
the  Telecommunications  Act  of  1996; 
Deployment  of  Wireline  Services 
Offering  Advanced 
Telecommunications  Capability 

agency:  Federal  Communications 

Commission. 

ACnON:  Proposed  rule. 

summary:  This  document  seeks 
comment  on  whether  the  Commission 
should  adopt  a  more  granular  approach 
to  its  imbundling  analysis  under  section 
251  of  the  Communications  Act  of  1934 
(the  Act)  and  on  the  identification  of 
specific  imbundling  requirements  for 
incumbent  local  exchange  carriers 
(LECs).  In  particular,  the  Commission 
seeks  comment  on  whether  it  should 
consider  application  of  its  unbundling 
requirements  on  the  basis  of  service, 
geographic,  facility,  customer  or  other 
factors.  In  addition,  the  Commission 
seeks  comment  on  whether  to  retain, 
modify  or  eliminate  its  existing 
definitions  and  requirements  for 
network  elements.  The  Commission  also 
seeks  comment  on  the  role  of  state 
commissions  and  whethw  to  retain  or 
modify  the  existing  triennial  review 
process  for  examination  of  its 
unbimdling  requirements. 
DATES:  Comments  are  due  March  18. 
2002  and  Reply  Comments  are  due 
April  30.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeremy  Miller,  Attorney  Advisor,  Policy 
and  Program  Planning  Division. 


Common  Carrier  Bureau,  telephone 
(202) 418-1580. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Notice  of 
Proposed  Rulemaking  (NPRM)  in  CC 
Docket  No.  01-338,  FCC  01-361. 
adopted  December  12,  2001,  and 
released  December  20.  2001.  The 
complete  text  of  this  NPRM  is  available 
for  inspection  and  copying  diuing 
normal  business  hours  in  the  FCC 
Reference  Information  Center,  Portals  II, 
445  12th  Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  duplicating  contractor, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863r-2893,  facsimile  (202)  863-2898.  or 
via  email  qualexint@aol.com.  It  is  also 
available  on  the  Commission's  website 
at  http://www.fcc.gov. 

Sjmopsis  of  the  Notice  of  Proposed 
Rulemaking 

1.  Background.  In  the  Third  Local 
Competition  Report  and  Order,  (65  FR 
19334,  April  11,  2000)  the  Commission 
stated  that  it  would  reexamine  its 
network  element  unbundling 
requirements  every  three  years.  In 
addition,  the  Commission  intends  to 
address  a  number  of  outstanding  issues 
concerning  the  unbundling  obligations 
of  incumbent  LECs  raised  by  parties  in 
the  last  several  years. 

2.  The  Commission  seeks  comment  on 
how  it  should  apply  section  251(d)(2). 
In  particular,  the  Commission  seeks 
comment  on  how  to  align  more  directly 
its  unbimdling  requirements  with  the 
multiple  stated  goals  of  the  Act,  such  as 
the  directive  to  encourage  the 
deployment  of  advanced 
telecommunications  capability.  The 
Commission  also  seeks  comment  on 
whether  and  how  to  apply  a  more 
granular  approach  to  its  existing 
unbundling  analysis  by  incorporating 
such  refiinements  as  considering  for 
each  network  element  the  specific 
service  to  be  provided,  the  geographic 
location,  the  facility  to  be  unbundled,  or 
the  customer  to  be  served.  The 
Commission  also  seeks  comment  on 
what  triggers  might  be  adopted  to  limit 
or  sunset  unbundling  requirements  over 

time. 

3.  The  Commission  seeks  comment  on 
its  existing  rules  for  network  elements. 
The  Commission  seeks  comment  on 
how  to  apply  a  more  refined  unbundling 
analysis  to  its  existing  unbundling 
requirements  and  whether  it  should 
retain,  modify  or  eliminate  any  of  these 
requirements.  In  addition,  the 
Commission  seeks  comment  on  parties' 
practical  experience  with  the  current 


unbundling  requirements.  The 
Commission  also  seeks  comment  on  a 
number  of  general  issues  including  (1) 
application  of  the  "just,  reasonable  and 
nondiscriminatory"  standard  of  section 
251(c)(3);  (2)  the  relationship  between 
services  as  governed  by  sections 
251(c)(4)  and  251(b)(1)  and  network 
elements  as  governed  by  sections 
251(dH2)  and  251(c)(3);  (3)  the 
Commission's  existing  co-mingling 
restrictions;  (4)  the  Commission's  safe 
harbor  provisions  for  "significant  local 
usage;"  (5)  the  relationship  between 
section  271(c)(2)(B)  and  sections 
251(d)(2)  and  251(c)(3);  (6)  the 
applicability  of  sections  201 .  202  or 
other  sections  of  the  Act  to  incumbent 
LEC  wholesale  services  in  the  absence 
of  a  section  251  unbundling  obligation; 
and  (7)  clarification  of  the  term 
"superior"  as  used  in  the  now 
invalidated  rule  47  CFR  51.311(c). 

4.  State  Role.  The  Commission  seeks 
comment  on  the  role  of  states  in 
adoption  and  implementation  of 
unbundling  requirements.  Among  other 
alternatives,  the  Commission  offers  for 
comment  a  proposal  to  adopt  national 
standards  for  unbundling  that  would 
leave  specific  implementation  to  the 
states. 

5.  Procedural  Issues.  The  Commission 
seeks  comment  on  whether  to  retain  or  . 
modify  the  existing  triennial  review 
process  for  the  examination  of  its 
unbundling  requirements.  The 
Commission  also  seeks  comment  on  the 
use  of  a  sunset  period  for  unbundling 
obligations  and  whether  it  needs  to 
consider  transitional  mechanisms  to 
address  the  potential  financial  impact 
that  would  be  created  by  changes  to 
unbundling  obligations. 

I.  Initial  Regulatory  Flexibility  Analysis 

6.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  as  amended,  the 
Commission  has  prepared  this  Initial 
Regulatory  Flexibility  Analysis  (IRFA) 
of  the  possible  significant  economic 
impact  on  a  substantial  number  of  small 
entities  by  the  policies  and  rules 
proposed  in  this  document.  Written 
public  comments  are  requested  on  this 
IRFA.  Comments  must  be  identified  as 
responses  to  the  IRFA  and  must  be  filed 
by  the  deadlines  for  comments  on  the 
document  provided  above.  The 
Commission  will  send  a  copy  of  the 
document,  including  this  IRFA,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  (SBA).  In 
addition,  this  document  will  be 
published  in  the  Federal  Register. 
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IL  Need  fiir,  and  Objectives  of,  the 
Propoeed  Rules 

.7.  In  the  Third  Local  Competition 
Report  and  Order,  the  Commission 
stated  that  it  would  reexamine  its 
network  element  requirements  within  a 
three-^year  period.  In  this  document,  the 
Commission  seeks  comment  on  its 
imbundling  analysis  under  sections 
251(d)(2)  and  251(c)(3)  and  whether  it 
should  retain,  modify  or  eliminate  any 
of  the  current  unbundling  requirements 
for  network  elements.  Moreover,  the 
Commission  seeks  comment  on  the  role 
of  the  states  and  whether,  in  the  futiue, 
it  should  retain  a  triennial  review 
process. 

m.  Legal  Basis 

8.  The  legal  basis  for  any  action  that 
may  be  taken  pursuant  to  this  dociunent 
is  contained  in  sections  1-4, 157,  201- 
05.  251,  252,  254,  256,  271,  303(r),  and 
332  of  the  Conmnmications  Act  of  1934, 
as  amended,  47  U.S.C.  151-54, 157, 
201-05,  251,  252.  254,  256,  271,  303(r), 
and  332. 

IV.  Description  and  Estimate  of  the 
Number  of  Small  Entities  To  Which  the 
Propoaed  Rules  Will  Apply 

9.  The  RFA  directs  agencies  to 
provide  a  description  of  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  will  be  affected  by  the 
proposed  rules.  The  RFA  generally 
defines  the  term  "small  entity"  as 
having  the  same  meaning  as  the  terms 
"small  business,"  "small  organization," 
and  "small  governmental  jurisdiction." 
In  addition,  the  term  "small  business" 
has  the  same  meaning  as  the  term 
"small  business  concern"  imder  the 
Small  Business  Act.  A  small  business 
concern  is  one  which:  (1)  Is 
independently  owned  and  operated;  (2) 
is  not  dominant  in  its  field  of  operation; 
and  (3)  satisfies  any  additional  criteria 
established  by  the  Small  Business 
Administration  (SB A). 

10.  In  this  section,  the  Commission 
further  describes  and  estimates  the 
number  of  small  entity  licensees  and 
regidatees  that  may  be  affected  by  rules 
adopted  pursuant  to  this  NPRM.  The 
most  reliable  source  of  information 
regarding  the  total  numbers  of  certain 
common  carrier  and  related  providers 
nationwide,  as  well  as  the  number  of 
commercial  wireless  entities,  appears  to 
be  the  data  that  the  Commission 
publishes  in  its  Trends  in  Telephone 
Service  report.  In  a  news  release,  the 
Commission  indicated  that  there  are 
4,822  interstate  carriers.  These  carriers 
include,  inter  alia,  local  exchange 
carriers,  wireline  carriers  and  service 
providers,  interexchange  carriers. 


competitive  access  providers,  operator 
service  providers,  pay  telephone 
operators,  providers  of  telephone 
service,  providers  of  telephone 
exchange  service,  and  resellers. 

11.  The  SB  A  has  defined 
establishments  engaged  in  providing 
"Radiotelephone  Communications"  and 
"Telephone  Communications,  Except 
Radiotelephone"  to  be  small  businesses 
when  they  have  no  more  than  1.500 
employees.  Below,  we  discuss  the  total 
estimated  number  of  telephone 
companies  falling  within  the  two 
categories,  and  the  number  of  small 
businesses  in  each.  The  Commission 
then  attempts  to  further  refine  those 
estimates  to  correspond  with  the 
categories  of  telephone  companies  that 
are  commonly  used  under  our  rules. 

12.  The  Conunission  has  included 
small  inciunbent  LECs  in  this  present 
RFA  analysis.  As  noted  above,  a  "small 
business"  under  the  RFA  is  one  that, 
inter  alia,  meets  the  pertinent  small 
business  size  standard  (e.g.,  a  telephone 
communications  business  having  1,500 
or  fewer  employees),  and  "is  not 
dominant  in  its  field  of  operation."  The 
SBA's  Office  of  Advocacy  contends  that, 
for  RFA  piuposes,  small  inciunbent 
LECs  are  not  dominant  in  their  field  of 
operation  because  any  such  dominance 
is  not  "national"  in  scope.  The 
Commission  has  therefore  included 
small  incumbent  LECs  in  this  RFA 
analysis,  although  it  emphasizes  that 
this  RFA  action  has  no  effect'on 
Commission  analyses  and 
determinations  in  other,  non-RFA 
contexts. 

13.  Total  Number  of  Telephone 
Companies  Affected.  The  U.S.  Bureau  of 
the  Census  ("Census  Biu^au")  reports 
that,  at  the  end  of  1992,  there  were 
3,497  firms  engaged  in  providing 
telephone  services,  as  defined  therein, 
for  at  least  one  year.  This  number 
contains  a  variety  of  different  categories 
of  carriers,  including  local  exchange 
carriers,  interexchange  carriers, 
competitive  access  providers,  cellular 
carriers,  mobile  service  carriers, 
operator  service  providers,  pay 
telephone  operators,  covered 
specialized  mobile  radio  providers,  and 
resellers.  It  seems  certain  that  some  of 
these  3,497  telephone  service  firms  may 
not  qualify  as  small  entities  because 
they  are  not  "independently  owned  and 
operated."  For  example,  a  PCS  provider 
that  is  affiliated  with  an  interexchange 
carrier  having  more  than  1,500 
employees  would  not  meet  the 
definition  of  a  small  business.  It  is' 
reasonable  to  conclude  that  fewer  than 
3,497  telephone  service  firms  are  small 
entity  telephone  service  firms  that  may 
be  affected  by  the  new  rules. 


14.  Wireline  Carriers  and  Service 
Providers.  The  SBA  has  developed  a 
definition  of  small  entities  for  telephone 
commimications  companies  except 
radiotelephone  (i.e.,  wireless) 
companies.  The  Census  Bureau  reports 
that  there  were  2,321  such  telephone 
companies  in  operation  for  at  least  one 
year  at  the  end  of  1992.  According  to  the 
SBA's  definition,  a  small  business 
telephone  company  other  than  a 
radiotelephone  company  is  one 
employing  no  morethan  1,500  persons. 
Allbut  26  of  the  2,321  non- 
radiotelephone  companies  listed  by  the 
Census  Bureau  were  reported  to  have 
fewer  than  1,000  employees.  Thus,  even 
if  all  26  of  those  companies  had  more 
than  1,500  employees,  there  would  still 
be  2,295  non-radiotelephone  companies 
that  might  qualify  as  small  entities.  The 
Commission  does  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated,  and  thus  are  imable  at  this 
time  to  estimate  with  greater  precision 
the  niunber  of  wireline  carriers  and 
service  providers  that  would  qualify  as 
small  business  concerns  under  the 
SBA's  definition.  Consequently,  the 
Commission  estimates  2,295  or  fewer 
small  telephone  communications 
companies  other  than  radiotelephone    ' 
companies  are  small  entities  that  may  be 
affected  by  rules  adopted  pursuant  to 
this  NPRM. 

15.  Local  Exchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  for  small 
providers  of  local  exchange  services. 
The  closest  applicable  definition  under 
the  SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (i.e.,  wireless) 
companies.  According  to  the  most 
recent  Telecommunications  Industry 
Revenue  data,  1,335  inciunbent  carriers 
reported  that  they  were  engaged  in  the 
provision  of  local  exchange  services. 
The  Commission  does  not  have  data 
specifying  the  number  of  these  carriers 
that  are  either  dominant  in  their  field  of 
operations,  are  not  independently 
owned  and  operated,  or  have  more  than 
1,500  employees,  and  thus  it  is  imable 
at  this  time  to  estimate  with  greater 
precision  the  number  of  LECs  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  the  Commission 
estimates  that  1,335  or  fewer  providers 
of  local  exchange  service  are  small 
entities  or  small  incumbent  LECs  that 
may  be  affected  by  the  new  rules. 

16.  Interexchange  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  providers  of 
interexchange  services  (IXCs).  The 
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closest  applicable  definition  under  the 
SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (i.e.,  wireless) 
companies.  According  to  the  most 
recent  Trends  in  Telephone  Service 
data,  204  carriers  reported  that  they 
were  engaged  in  the  provision  of 
interexchange  services.  We  do  not  have 
data  specifying  the  number  of  these 
carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  are  unable  at 
this  time  to  estimate  with  greater 
precision  the  number  of  DCCs  that 
would  qualify  as  small  business 
concerns  under  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
204  or  fewer  small-entity  IXCs  that  may 
be  affected  by  rules  adopted  pursuant  to 
this  NPRM. 

17.  Competitive  Access  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
competitive  access  services  providers 
(CAPs).  The  closest  applicable 
definition  under  the  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (i.e.,  wireless) 
companies.  According  to  the  most 
recent  Trends  in  Telephone  Service 
data,  349  CAP/CLEC  carriers  and  60 
other  LECs  reported  that  they  were 
engaged  in  the  provision  of  competitive 
local  exchange  services.  The 
Commission  does  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated,  or  have  more  than  1,500 
employees,  and  thus  are  unable  at  this 
time  to  estimate  v«rith  greater  precision 
the  number  of  CAPs  that  woidd  qualify 
as  small  business  concerns  under  the 
SBA's  definition.  Consequentiy,  we 
estimate  that  there  are  349  or  fewer 
small-entity  CAPs  and  60  or  fewer  other 
LECs  that  may  be  affected  by  rules 
adopted  pursuant  to  this  NPRM. 
18.  Operator  Service  Providers. 
Neither  the  Commission  nor  the  SBA 
has  developed  a  definition  of  small 
entities  specifically  applicable  to 
providers  of  operator  services.  The 
closest  applicabla  definition  under  the 
SBA  rules  is  for  telephone 
communications  companies  other  than 
radiotelephone  (i.e.,  wireless) 
companies.  According  to  the  most 
recent  Trends  in  Telephone  Service 
data,  21  carriers  reported  that  they  were 
engaged  in  the  provision  of  operator 
services.  The  Commission  does  not  have 
data  specifying  the  number  of  these 
carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  it  is  unable 
at  this  time  to  estimate  with  greater 
precision  the  number  of  opwator  service 


providers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  the 
Commission  estimates  that  there  are  21 
or  fewer  small-entity  operator  service 
providers  that  may  be  affected  by  rules 
adopted  pursuant  to  this  NPRM. 

19.  Pay  Telephone  Operators.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  pay  telephone 
operators.  The  closest  applicable 
definition  under  SBA  rules  is  for 
telephone  communications  companies 
other  than  radiotelephone  (i.e.,  wireless) 
companies.  According  to  the  most 
recent  Trends  in  Telephone  Service 
data,  758  carriers  reported  that  they 
were  engaged  in  the  provision  of  pay 
telephone  services.  The  Commission 
does  not  have  data  specifying  the 
number  of  these  carriers  that  are  not 
independently  owned  and  operated  or 
have  more  than  1,500  employees,  and 
thus  it  is  unable  at  this  time  to  estimate 
with  greater  precision  the  number  of 
pay  telephone  operators  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  the  Commission 
estimates  that  there  are  758  or  fewer 
small-entity  pay  telephone  operators 
that  may  be  affected  by  rules  adopted 
pursuant  to  this  NPRM. 

20.  Resellers  (including  debit  card 
providers).  Neither  the  Commission  nor 
the  SBA  has  developed  a  definition  of 
small  entities  specifically  applicable  to 
resellers.  The  closest  applicable  SBA 
definition  for  a  reseller  is  a  telephone 
commimications  company  other  than 
radiotelephone  (i.e.,  wireless) 
companies.  According  to  the  most 
recent  Trends  in  Telephone  Service 
data,  454  toll  and  87  local  entities 
reported  that  they  were  engaged  in  the 
resale  of  telephone  service.  The 
Commission  does  not  have  data 
specifying  the  number  of  these  carriers 
that  are  not  independently  owned  and 
operated  or  have  more  than  1,500 
employees,  and  thus  it  is  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  resellers  that  would 
qualify  as  small  business  concerns 
under  the  SBA's  definition. 
Consequently,  the  Commission 
estimates  that  there  are  454  or  fewer 
small-toll-entity  resellers  and  87  or 
fewer  small-local-entity  resellers  that 
may  be  affected  by  rules  adopted 
pursuant  to  this  NPRM. 

21.  Toil-Free  800  and  800-Like  Service 
Subscribers.  Neither  the  Commission 
nor  the  SBA  has  developed  a  defimtion 
of  small  entities  specifically  applicable 
to  800  and  800-like  service  ("toll  ftee") 
subscribers.  The  most  reliable  source  of 
information  regarding  the  number  of 


these  service  subscribers  appears  to  be 
data  the  Commission  collects  on  the 
800,  888,  and  877  numbers  in  use. 
According  to  the  Commission's  most 
recent  data,  at  the  end  of  January  1999. 
the  number  of  800  numbers  assigned 
was  7,692,955;  the  number  of  888 
numbers  that  had  been  assigned  was 
7.706,393;  and  the  number  of  877 
numbers  assigned  was  1,946,538.  The 
Commission  does  not  have  data 
specifying  the  number  of  these 
subscribers  that  are  not  independently 
owned  and  operated  or  have  more  than 
1,500  employees,  and  thus  it  is  unable 
at  this  time  to  estimate  with  greater 
precision  the  number  of  toll  free 
subscribers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  the 
Commission  estimates  that  there  are 
7,692,955  or  fewer  small-entity  800 
subscribers,  7,706,393  or  fewer  small- 
entity  888  subscribers,  and  1,946,538  or 
fewer  small-entity  877  subscribers  that 
may  be  affected  by  rules  adopted 
pursuant  to  this  NPRM. 

22.  Cellular  Licensees.  Neither  the 
Commission  nor  the  SBA  has  developed 
a  definition  of  small  entities  applicable 
to  cellular  licensees.  Therefore,  the 
applicable  definition  of  small  entity  is 
the  definition  under  the  SBA  rules 
applicable  to  radiotelephone  (i.e., 
wireless)  companies.  This  definition 
provides  that  a  small  entity  is  a 
radiotelephone  company  employing  no 
more  than  1,500  persons.  According  to 
the  Bureau  of  the  Census,  only  12 
radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  that  operated  during 
1992  had  1,000  or  more  employees. 
Therefore,  even  if  all  12  of  diese  firms 
were  cellular  telephone  companies, 
nearly  all  cellular  carriers  were  small 
businesses  under  the  SBA's  definition. 
In  addition,  the  Commission  notes  that 
there  are  1,758  cellular  licenses: 
however,  it  does  not  know  the  number 
of  cellular  licensees,  since  a  cellular 
licensee  may  own  several  licenses.  The 
most  reliable  source  of  information 
"  regarding  the  number  of  cellular  service 
providers  nationwide  appears  to  be  data 
the  Commission  publishes  annually  in 
its  Telecommunications  Industry 
Revenue  report,  regarding  the 
Telecommunications  Relay  Service 
(TRS).  The  report  places  cellular 
licensees  and  Personal  Communications 
Service  (PCS)  hcensees  in  one  group. 
According  to  recent  data,  808  carriers 
reported  3iat  they  were  engaged  in  the 
provision  of  either  cellular  or  PCS 
services.  The  Commission  does  not  have 
data  specifying  the  number  of  these 
carriers  that  are  not  independently 
owned  and  operated  or  have  more  than 


1tt%Am 


>1    D. 


nmtar I \Tn\    R7    Nn    lO / TiiosHav    Taniiarv  l.^i.  2002 / ProDOsed  Rules 


1951 


1950 


Federal  Register /  Vol.  67,  No.  10 /Tuesday.  January  15,  2002 / Proposed  Rules 


1.500  employees,  and  thus  it  is  unable 
at  this  time  to  estimate  with  greater 
precision  the  number  of  cellular  service 
carriers  that  would  qualify  as  small 
business  concerns  under  the  SBA's 
definition.  Consequently,  the 
Commission  estimates  diat  there  are  no 
more  than  808  small  cellular  service 
carriers. 

23.  220  MHz  Radio  Service — Phase  I 
Licensees.  The  220  MHz  service  has 
both  Phase  1  and  Phase  II  licenses.  Phase 
I  licensing  was  conducted  by  lotteries  in 
1992  and  1993.  There  are  approximately 
1.515  such  non-nationwide  licensees 
and  4  nationwide  licensees  ciurently 
authorized  to  operate  in  the  220  MHz 
band.  The  Commission  has  not 
developed  a  definition  of  small  entities 
specifically  applicable  to  such 
inciunbent  220  MHz  Phase  I  licensees. 
To  estimate  the  number  of  such 
licensees  that  are  small  businesses,  the 
Commission  applies  the  definition 
under  the  SBA  rules  applicable  to 
radiotelephone  communications 
companies.  This  definition  provides 
that  a  small  entity  is  a  radiotelephone 
company  employing  no  more  than  1,500 
persons.  According  to  a  1995  estimate 
by  the  Bureau  of  the  Census,  only  12 
radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  that  operated  during 
1992  had  1,000  or  more  employees. 
Therefore,  assiuning  that  this  general 
ratio  has  not  changed  significantly  in 
recent  years  in  the  context  of  Phase  I 
220  MHz  licensees,  we  estimate  that 
nearly  all  such  licensees  are  small 
businesses  under  the  SBA's  definition. 

24.  220  MHz  Radio  Service— Phase  II 
Licensees.  The  Phase  II 220  MHz  service 
i^  a  new  service,  and  is  subject  to 
spectrum  auctions.  In  the  220  MHz 
Third  Report  and  Order  (63  FR  2976, 
January  20. 1998),  the  Commission 
adopted  criteria  for  defining  small 
businesses  and  very  small  businesses  for 
purposes  of  determining  their  eligibility 
for  special  provisions  such  as  bidding 
credits  and  installment  payments.  The 
Commission  has  defined  a  small 
biisiness  as  an  entity  that,  together  with 
its  affiliates  and  controlling  principals, 
has  average  gross  revenues  not 
exceeding  $15  million  for  the  preceding 
three  years.  Additionally,  a  very  small 
business  is  defined  as  an  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  ihat  are  not  more  than  $3 
million  for  the  preceding  three  years. 
The  SBA  has  approved  these 
definitions.  An  auction  of  Phase  n 
licenses  commenced  on  September  15, 
1998.  and  closed  on  October  22. 1998. 
Nine  hundred  and  eight  (908)  licenses 
were  auctioned  in  three  difierent-sized 
geographic  areas:  3  nationwide  licenses. 


30  Regional  Economic  Area  Group 
(REAG)  licenses,  and  875  Economic 
Area  (EA)  licenses.  Of  the  908  licenses 
auctioned,  693  were  sold.  Companies 
claiming  small  business  status  won:  1  of 
the  Nationwide  licenses,  67%  of  the 
Regional  licenses,  47%  of  the  REAG 
licenses  and  54%  of  the  EA  licenses.  As 
of  January  22, 1999,  the  Commission 
announced  that  it  was  prepared  to  grant 
654  of  the  Phase  11  licenses  won  at 
auction.  A  second  220  MHz  Radio 
Service  auction  began  on  June  8, 1999 
and  closed  on  Jime  30, 1999.  This 
auction  offered  225  licenses  in  87  EAs 
and  4  REAGs.  (A  total  of  9  REAG 
licenses  and  216  EA  licenses.  No 
nationwide  licenses  were  available  in 
this  auction.)  Of  the  215  EA  licenses 
won,  153  EA  licenses  (71%)  were  won 
by  bidders  claiming  small  business 
status.  Of  the  7  REAG  licenses  won,  5 
REAG  licenses  (71%)  were  won  by 
bidders  claiming  small  business  status. 

25.  Private  and  Common  Carrier 
Paging,  The  Commission  has  adopted  a 
two-tier  definition  of  small  businesses 
in  the  context  of  auctioning  licenses  in 
the  Common  Carrier  Paging  and 
exclusive  Private  Carrier  Paging 
services.  A  small  business  will  be 
defined  as  either:  (1)  An  entity  that, 
together  with  its  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding  years  of 
not  more  than  $3  million;  or  (2)  an 
entity  that,  together  with  affiliates  and 
controlling  principals,  has  average  gross 
revenues  for  the  three  preceding 
calendar  years  of  not  more  than  $15 
million.  Because  the  SBA  has  not  yet 
approved  this  definition  for  paging 
services,  we  will  utilize  the  SBA's 
definition  applicable  to  radiotelephone 
companies,  i.e.,  an  entity  employing  no 
more  than  1,500  persons.  At  present, 
there  are  approximately  24,000  Private 
Paging  licenses  and  74,000  Conunon 
Carrier  Paging  licenses.  According  to 
recent  data,  172  carriers  reported  that 
they  were  engaged  in  the  provision  of 
either  paging  or  "other  mobile"  services, 
which  are  placed  together  in  the  data. 
The  Commission  does  not  have  data 
specifying  the  ntunber  of  these  carriers 
that  are  not  independently  owned  and 
operated  or  have  more  than  1,500 
employees,  and  thus  are  unable  at  this 
time  to  estimate  with  greater  precision 
the  number  of  paging  carriers  that 
would  qualify  as  small  business 
concerns  luider  the  SBA's  definition. 
Consequently,  we  estimate  that  there  are 
no  more  than  172  small  paging  carriers. 
We  estimate  that  the  majority  of  private 
and  common  carrier  paging  providers 
would  qualify  as  sm^  entities  under 
the  SBA  definition. 


26.  Mobile  Service  Carriers.  Neither 
the  Commission  nor  the  SBA  has 
developed  a  definition  of  small  entities 
specifically  applicable  to  mobile  service 
carriers,  such  as  paging  companies.  As 
noted  above  in  the  section  concerning 
paging  service  carriers,  the  closest 
applicable  definition  under  the  SBA 
rules  is  that  for  radiotelephone  (i.e., 
wireless)  companies,  and  recent  data 
show  that  172  carriers  reported  that  they 
were  engaged  in  the  provision  of  either 
paging  or  "other  mobile"  services. 
Consequently,  the  Commission 
estimates  that  there  are  no  more  than 
172  small  mobile  service  carriers. 

27.  Broadband  Personal 
Communications  Service  (PCS).  The 
broadband  PCS  spectrum  is  divided  into 
six  frequency  blocks  designated  A 
through  F,  and  the  Commission  has  held 
auctions  for  each  block.  The 
Commission  defined  "small  entity"  for 
blocks  C  and  F  as  an  entity  that  has 
average  gross  revenues  of  less  than  $40 
million  in  the  three  previous  calendar 
years.  For  block  F,  an  additional 
classification  for  "very  small  business" 
was  added  and  is  defined  as  an  entity 
that,  together  with  affiliates,  has  average 
gross  revenues  of  not  more  than  $15 
million  for  the  preceding  three  calendar 
years.  These  regulations  defining  "small 
entity"  in  the  context  of  broadband  PCS 
auctions  have  been  approved  by  the 
SBA.  No  small  businesses  within  the 
SBA-approved  definition  bid 
successfully  for  licenses  in  blocks  A  and 
B.  There  were  90  winning  bidders  that 
quafified  as  small  entities  in  the  C  block 
auctions.  A  total  of  93  small  and  very 
small  business  bidders  won 
approximately  40%  of  the  1,479  licenses 
for  blocks  D,  E  and  F.  On  March  23, 
1999,  the  Commission  held  another 
auction  (Auction  No.  22)  of  C.  D,  E  and 
F  block  licenses  for  PCS  spectrum 
retiuned  to  the  Commission  by  previous 
license  holders.  In  that  auction,  48 
bidders  claiming  small  business,  very 
small  business  or  entrepreneiuial  status 
won  272  of  the  341  licenses  (80%) 
offered.  Based  on  this  information,  we 
conclude  that  the  niunber  of  small 
broadband  PCS  licensees  includes  the 
90  winning  C  block  bidders,  the  93 
qualifying  bidders  in  the  D,  E  and  F 
blocks,  and  the  48  winning  bidders  bom 
Auction  No.  22,  for  a  total  of  231  small- 
entity  PCS  providers  as  defined  by  the 
SBA  and  the  Commission's  auction 
rules. 

28.  Narrowband  PCS.  The 
Commission  has  auctioned  nationwide 
and  regional  licenses  for  narrowband 
PCS.  "Hiere  are  11  nationwide  and  30 
regional  licensees  for  narrowband  PCS. 
The  Commission  does  not  have 
sufficient  information  to  deterinine 
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whether  any  of  these  licensees  are  small 
businesses  within  the  SBA-approved 
definition  for  radiotelephone 
companies.  At  present,  there  have  been 
no  auctions  held  for  the  major  trading 
area  (MTA)  and  basic  trading  area  (BTA) 
narrowband  PCS  licenses.  The 
Commission  anticipates  a  total  of  561 
MTA  licenses  and  2,958  BTA  licenses 
will  be  awarded  by  auction.  Such 
auctions,  however,  have  not  yet  been 
scheduled.  Given  that  nearly  all 
radiotelephone  companies  have  no  more 
than  1,500  employees,  and  no  reliable 
estimate  of  the  number  of  prospective 
MTA  and  BTA  narrowband  licensees 
can  be  made,  we  assume,  for  our 
purposes  here,  that  all  of  the  licenses 
will  be  awarded  to  small  entities,  as  that 
term  is  defined  by  the  SBA. 

29.  Rural  Radiotelephone  Service.  The 
Commission  has  not  adopted  a 
definition  of  small  entity  specific  to  the 
Rural  Radiotelephone  Service.  A 
significant  subset  of  the  Rural 
Radiotelephone  Service  is  the  Basic 
Exchange  Telephone  Radio  Systems 
(BETRS).  The  Commission  will  use  the 
SBA's  definition  applicable  to 
radiotelephone  companies,  i.e.,  an 
entity  employing  no  more  than  1,500 
persons.  There  are  approximately  1,000 
licensees  in  the  Rural  Radiotelephone 
Service,  and  we  estimate  that  almost  all 
of  them  qualify  as  small  entities  \mder 
the  SBA's  definition. 

30.  Air-Ground  Radiotelephone 
Service.  The  Commission  has  not 
adopted  a  definition  of  small  entity 
specific  to  the  Air-Groimd 
Radiotelephone  Service.  Accordingly, 
we  will  use  the  SBA's  definition 
applicable  to  radiotelephone  companies, 
i.e.,  an  entity  employing  no  more  than 
1,500  persons.  There  are  approximately 
100  licensees  in  the  Air-Groimd 
Radiotelephone  Service,  and  the 
Commission  estimates  that  almost  all  of 
them  qualify  as  small  imder  the  SBA 
definition. 

31.  Specialized  Mobile  Radio  (SMR). 
The  Commission  awards  bidding  credits 
in  auctions  for  geographic  area  800  MHz 
and  900  MHz  SMR  licenses  to  two  tiers 
of  firms:  (1)  "Small  entities,"  those  with 
revenues  of  no  more  than  $15  million  in 
each  of  the  three  previous  calendar 
years;  and  (2)  "very  small  entities," 
those  with  revenues  of  no  more  than  $3 
million  in  each  of  the  three  previous 
calendar  years.  The  regulations  defining 
"small  entity"  and  "very  small  entity" 
in  the  context  of  800  MHz  SMR  (upper 
10  MHz  and  lower  230  channels)  and 
900  MHz  SMR  have  been  approved  by 
the  SBA.  The  Commission  does  not 
know  how  many  firms  provide  800  MHz 
or  900  MHz  geographic  area  SMR 
service  pursuant  to  extended 


implementation  authorizations,  nor  how 
many  of  these  providers  have  aimual  _ 
revenues  of  no  more  than  $15  million. 
One  firm  has  over  $15  million  in 
revenues.  The  Commission  assumes,  for 
its  purposes  here,  that  all  of  the 
remaining  existing  extended 
implementation  authorizations  are  held 
by  small  entities,  as  that  term  is  defined 
by  the  SBA.  The  Commission  has  held 
auctions  for  geographic  area  licenses  in 
the  800  MHz  (upper  10  MHz)  and  900 
MHz  SMR  bands.  There  were  60 
winning  bidders  that  qualified  as  small 
and  very  small  entities  in  the  900  MHz 
auction.  Of  the  1,020  licenses  won  in 
the  900  MHz  auction,  263  licenses  were 
won  by  bidders  qualifying  as  small  and 
very  small  entities,  hi  the  800  MHz  SMR 
auction,  38  of  the  524  licenses  won  were 
won  by  small  and  very  small  entities. 

32.  Marine  Coast  Service.  Between 
December  3, 1998  and  December  14, 
1998,  the  Commission  held  an  auction 
of  42  VHF  Public  Coast  licenses  in  the 
157.1875-157.4500  MHz  (ship  transmit) 
and  161.775-162.0125  MHz  (coast 
transmit)  bands.  For  purposes  of  this 
auction,  and  for  future  public  coast 
auctions,  the  Commission  defines  a 
"small"  business  as  an  entity  that, 
together  with  controlling  interests  and 
affiliates,  has  average  gross  revenues  for 
the  preceding  three  years  not  to  exceed 
$15  million  dollars.  A  "very  small" 
business  is  one  that,  together  with 
controlling  interests  and  affiliates,  has 
average  gross  revenues  for  the  preceding 
three  years  not  to  exceed  $3  million 
dollars.  There  are  approximately  10,672 
licensees  in  the  Marine  Coast  Service, 
and  the  Commission  estimates  that 
almost  all  of  them  qualify  as  "small" 
businesses  under  the  Commission's 
definition,  which  has  been  approved  by 
the  SBA. 

33.  Fixed  Microwave  Services. 
Microwave  services  include  common 
carrier,  private-operational  fixed,  and 
broadcast  auxiliary  radio  services.  At 
present,  there  are  approximately  22,015 
common  carrier  fixed  licensees  and 
61,670  private  operational-fixed 
licensees  and  broadcast  auxiliary  radio 
licensees  in  the  microwave  services. 
The  Commission  has  not  yet  defined  a 
small  business  with  respect  to 
microwave  services.  For  the 
Commission's  purposes  here,  it  will 
utilize  the  SBA's  definition  applicable 
to  radiotelephone  companies 'i.e.,  an 
entity  with  no  more  than  1,500  persons. 
Under  this  definition,  the  Commission 
estimates  that  all  of  the  Fixed 
Microwave  licensees  (excluding 
broadcast  auxiliary  licensees)  would 
qualify  as  small  entities. 

34.  Local  Multipoint  Distribution 
Service.  The  Commission  held  two 


auctions  for  licenses  in  the  Local 
Multipoint  Distribution  Services 
(LMDS)  (Auction  No.  17  and  Auction 
No.  23).  For  both  of  these  auctions,  the 
Commission  defined  a  small  business  as 
an  entity,  together  with  its  affiliates  and 
controlling  principals,  having  average 
gross  revenues  for  the  three  preceding 
years  of  not  more  than  $40  million.  A 
very  small  business  was  defined  as  an 
entity,  together  with  affiliates  and 
controlling  principals,  having  average 
gross  revenues  for  the  three  preceding 
years  of  not  more  than  $15  million.  Of 
the  144  winning  bidders  in  Auction 
Nos.  17  and  23, 125  bidders  (87%)  were 
small  or  very  small  businesses. 

35.  24  GHz— Incumbent  24  GHz 
Licensees.  The  rules  that  the 
Commission  may  later  adopt  could 
affect  incumbent  licensees  who  were 
relocated  to  the  24  GHz  band  from  the 
18  GHz  band,  and  applicants  who  wish 
to  provide  services  in  the  24  GHz  band. 
The  Commission  has  not  developed  a 
definition  of  small  entities  applicable  to 
licensees  in  the  24  GHz  hand.  Therefore, 
the  applicable  definition  of  small  entity 
is  the  definition  under  the  SBA  rules  for 
the  radiotelephone  industr>'.  providing 
that  a  small  entity  is  a  radiotelephone 
company  employing  fewer  than  1 ,500 
persons.  The  1992  Census  of 
Transportation,  Communications  and 
Utilities,  conducted  by  the  Bureau  of  the 
Census,  which  is  the  most  recent 
information  available,  shows  that  only 
12  radiotelephone  firms  out  of  a  total  of 
1,178  such  firms  that  operated  during 
1992  had  1,000  or  more  employees.  This 
information  notwithstanding,  the 
Commission  believes  that  there  are  only 
two  licensees  in  the  24  GHz  band  that 
were  relocated  from  the  18  GHz  band, 
Teligent  and  TRW,  Inc.  Both  Teligent 
and  TRW,  Inc.  appear  to  have  more  than 
1,500  employees.  Therefore,  it  appears 
that  no  incumbent  licensee  in  the  24 
GHz  band  is  a  small  business  entity. 
36.  Future  24  GHz  Licensees.  The 
rules  that  the  Commission  may  later 
adopt  could  also  affect  potential  new 
licensees  on  the  24  GHz  band.  Pursuant 
to  47  CFR  24.720(b),  the  Commission 
has  defined  "small  business"  for  Blocks 
C  and  F  broadband  PCS  licensees  as 
firms  that  had  average  gross  revenues  of 
less  than  $40  million  in  the  three 
previous  calendar  years.  This  regulation 
defining  "small  business"  in  the  context 
of  broadband  PCS  auctions  has  been 
approved  by  the  SBA.  With  respect  to 
n^w  applicants  in  the  24  GHz  band,  we 
shall  use  this  definition  of  "small 
business"  and  apply  it  to  the  24  GHz 
band  under  the  name  "entrepreneur." 
With  regard  to  "small  business,"  we 
shall  adopt  the  definition  of  "very  small 
business"  used  for  39  GHz  licenses  and 
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PCS  C  and  F  block  licenses:  businesses 
with  average  annual  gross  revenues  for 
the  three  preceding  years  not  in  excess 
of  $15  million.  Finally,  "very  small 
business"  in  the  24  GHz  band  shall  be 
defined  as  an  entity  with  average  gross 
revenues  not  to  exceed  $3  million  for 
the  preceding  three  years.  The 
Commission  will  not  know  how  many 
licensees  will  be  small  or  very  small 
businesses  until  the  auction,  if  required, 
is  held.  Even  after  that,  the  Commission 
will  not  know  how  many  licensees  will 
partition  their  license  areas  or 
disaggregate  their  spectrum  blocks,  if 
partitioning  and  disaggregation  are 
allowed. 

37.  39  GHz.  The  Commission  held  an 
auction  (Auction  No.  30)  for  fixed  point- 
to-point  microwave  licenses  in  the  38.6 
to  40.0  GHz  band  (39  GHz  Band).  For 
this  auction,  the  Commission  defined  a 
small  business  as  an  entity,  together 
with  afiiliates  and  controlling  interests, 
having  average  gross  revenues  for  the 
three  preceding  years  of  not  more  than 
$40  million.  A  very  small  business  was 
d^ned  as  an  entity,  together  with 
affiliates  and  controlling  principals, 
having  average  gross  revenues  for  the 
three  preceding  years  of  not  more  than 
$15  mUlion.  The  SB  A  has  approved 
these  definitions.  Of  the  29  wiiming 
bidders  in  Auction  No.  30, 18  bidders 
(62%)  were  small  business  participants. 

38.  Multipoint  Distribution  Service 
(MDS).  This  service  involves  a  variety  of 
transmitters,  which  are  used  to  relay 
data  and  programming  to  the  home  or 
office,  similar  to  that  provided  by  cable 
television  systems.  In  connection  with 
the  1996  MDS  auction,  the  Commission 
defined  small  businesses  as  entities  that 
had  annual  average  gross  revenues  for 
the  three  preceding  years  not  in  excess 
of  $40  million.  This  definition  of  a  small 
entity  in  the  context  of  MDS  auctions 
has  been  approved  by  the  SBA.  These 
stations  were  licensed  prior  to 
implementation  of  Section  309(j)  of  the 
Commimications  Act  of  1934,  as 
amended.  Licenses  for  new  MDS 
facilities  are  now  awarded  to  auction 
winners  in  Basic  Trading  Areas  (BTAs) 
and  BTA-like  areas.  The  MDS  auctions 
resulted  in  67  successful  bidders 
obtaining  licensing  opportimities  for 
493  BTAs.  Of  the  67  auction  winners,  61 
meet  the  definition  of  a  small  business. 

39.  MDS  is  also  heavily  encumbered 
with  licensees  of  stations  authorized 
prior  to  the  MDS  auction.  SBA  has 
developed  a  definition  of  small  entities 
for  pay  television  services,  which 
includes  all  such  companies  generating 
$11  million  or  less  in  annual  receipts. 
This  definition  includes  MDS  systems, 
and  thus  applies  to  incumbent  MDS 
licensees  and  wireless  cable  operators 


which  may  not  have  participated  or 
been  successful  in  the  MDS  auction. 
Information  available  to  us  indicates 
that  there  are  832  of  these  licensees  and 
operators  that  do  not  generate  revenue 
in  excess  of  $11  million  annually. 
Therefore,  for  purposes  of  this  analysis, 
the  Commission  finds  there  are 
approximately  892  small  MDS  providers 
as  defined  by  the  SBA  and  the 
Commission's  auction  rules. 

40.  Offshore  Radiotelephone  Service. 
This  service  operates  on  several  UHF 
TV  broadcast  channels  that  are  not  used 
for  TV  broadcasting  in  the  coastal  area 
of  the  states  bordering  the  Gulf  of 
Mexico.  At  present,  there  are 
approximately  55  licensees  in  this 
service.  The  Commission  is  imable  at 
this  time  to  estimate  the  number  of 
licensees  that  would  qualify  as  small 
under  the  SBA's  definition  for 
radiotelephone  communications. 

41.  Wireless  Communications 
Services  (WCS).  This  service  can  be 
used  for  fixed,  mobile,  radio-location 
and  digital  audio  broadcasting  satellite 
uses.  Tlie  Commission  defined  "small 
business"  for  the  WCS  auction  as  an 
entity  with  average  gross  revenues  of 
$40  million  for  each  of  the  three 
preceding  years,  and  a  "very  small 
business"  as  an  entity  with  average 
gross  revenues  of  $15  million  for  each 
of  the  three  preceding  years.  The 
Commission  auctioned  geographic  area 
licenses  in  the  WCS  service.  In  the 
auction,  there  were  seven  wiiming 
bidders  that  qualified  as  very  sm^ 
business  entities,  and  one  winning 
bidder  that  qualified  as  a  small  business 
entity.  We  conclude  that  the  niunber  of 
geographic  area  WCS  licensees  affected 
includes  these  eight  entities. 

42.  General  Wireless  Communication 
Service  (GWCS).  This  service  was 
created  by  the  Commission  on  July  31, 
1995  by  transferring  25  MHz  of 
spectrum  in  the  4660-4685  MHz  band 
fi-om  the  federal  government  to  private 
sector  use.  The  Commission  sought  and 
obtained  SBA  approval  of  a  refined 
definition  of  "small  business"  for  GWCS 
in  this  band.  According  to  this 
definition,  a  small  business  is  any 
entity,  together  with  its  affiliates  and 
entities  holding  controlling  interests  in 
the  entity,  that  has  average  annual  gross 
revenues  over  the  three  preceding  years 
that  are  not  more  than  $40  million.  By 
letter  dated  March  30, 1999,  NTIA 
reclaimed  the  spectrum  allocated  to 
GWCS  and  identified  alternative 
spectrum  at  4940-4990  MHz.  On 
February  23,  2000,  the  Comniission 
released  its  Notice  of  Proposed 
Rulemaking  (65  FR  14230)  in  WT 
Docket  No.  00-32  proposing  to  allocate 


and  establish  licensing  and  service  rules 
for  the  4.9  GHz  band. 

V.  Description  of  Proiected  Reporting, 
Recordkeeping  and  Other  Compliance 
Requirements 

43.  In  this  NPRM,  we  seek  comment 
on  crafting  unbundling  rules  that 
promote  the  goals  of  the  Act  and  on'a 
more  granular  approach  to  unbundling. 
In  addition,  the  Commission  asks  for 
comment  on  how  to  involve  the 
experience  and  expertise  of  state 
commissions.  As  a  result,  oiu- 
unbundling  regulations  may  require 
incumbent  LECs  to  unbundle  their 
networks  by  facility,  service,  or 
geography,  rather  than  on  a  national 
basis  for  an  entire  element  as  they 
currently  do.  However,  to  identify 
which  fectors  advancing  the  goals  of  the 
Act  are  relevant  to  an  unbimdling 
analysis,  the  Commission  asks  about  the 
wei^t  to  assign  to  reducing  regulatory 
obligations  as  alternatives  to  the 
incumbent's  networkbecomes  available, 
and  whether  the  unbimdling  obligations 
are  administratively  practical. 

VI.  Steps  Taken  To  Minimize 
Significant  Economic  Impact  on  Small 
Entities,  and  Significant  Alternatives 
Considered 

44.  The  RFA  requires  an  agency  to 
describe  any  significant  small  business, 
alternatives  that  it  has  considered  in 
reaching  its  proposed  approach,  which 
may  include  the  following  four 
alternatives  (among  others):  (1)  The 
establishment  of  differing  compliance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resoiuces 
available  to  small  entities;  (2)  the 
clarification,  consolidation,  or 
simplification  of  compliance  or 
reporting  requirements  imder  the  rule 
for  small  entities;  (3)  the  use  of 
performance,  rather  than  design, 
standards;  and  (4)  an  exemption  from 
coverage  of  the  rule,  or  any  part  thereof, 
for  smaJl  entities. 

45.  In  this  NPRM,  We  seek  comment 
on  refining  our  imbimdling  rules  by 
examining  whether  we  should  consider 
the  tjrpe  of  customer  that  a  requesting 
carrier  seeks  to  serve.  In  particular,  the 
Commission  asks  whether  the 
availability  of  UNEs  should  differ  on  the 
basis  of  whether  the  requesting  carrier 
serves  business  or  residential  customers, 
and  whether  to  have  different  rules  for 
facilities  serving  larger  busiaess 
customers.  The  Commission  asks 
questions  in  considerable  depth  with 
regard  to  the  carve-out  for  the 
residential  market  for  local  switching, 
and  seek  comment  on  the  practical 
experience  of  the  carve-out  has  worked 
in  practice  and  whether  a  substantially 
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revised  approach  is  warranted.  The  size 
of  the  entity  as  a  subscriber  to 
telecommunications  services  is 
therefore  an  important  component  of 
om  unbundling  analysis. 

46.  In  addition  to  examining  the 
economic  impact  on  customers,  the 
Commission  also  examines  the 
economic  impact  on  carriers.  It 
especially  seeks  comment  fitim  small 
entities  on  these  issues.  As  the 
Commission  considers  undertaking  a 
more  granular  approach,  it  recognizes 
that  the  resulting  rules  could  be  more 
administratively  burdensome  on  carriers 
because  it  would  be  more  difficult  to 
keep  track  of  where  and  under  what 
circumstances  certain  elements  must  be 


imbimdled.  Accordingly,  the 
Commission  asks  for  comment  about 
balancing  any  administrative  bm-den 
against  the  benefits  of  a  refined 
approach  to  imbundling.  Particularly 
with  regard  to  definitions  of  different 
network  elements,  the  Commission  asks 
whether  there  are  less  burdensome 
alternatives  available  to  achieve  the 
goals  of  the  Act. 

Vn.  Federal  Rules  that  May  Duplicate, 
Overlap,  or  Conflict  With  the  Proposed 
Rules 

47.  None. 
Ordering  Clauses 

48.  Pursuant  to  the  authority 
contained  in  sections  1-4, 157,  201-05, 


251.  252,  254,  256.  271,  3d3(r).  and  332 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-54, 157,  201- 
05.  251,  252.  254.  256.  271,  303(r).  and 
332,  this  NPRM  Is  adopted. 

49.  The  Commission's  Consumer 
Information  Bureau,  Reference 
Information  Center,  Shall  send  a  copy  of 
this  document,  including  the  Initial 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

(FR  Doc.  02-902  Filed  1-14-02.  8:45  am] 

BILLING  CODE  671 2-02-P 


ir^Ja^al    D.w.JBtai' /  Vnl     R7     Mr>     M\  I  TiioaAav    Taniiarv   1  <>     7.00:7  /  Nntirps 


1955 


1954 


Notices 


Federal  Register 

Vol.  67,  No.  10 

Tuesday,  January  15,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  ar>d  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMEMT  OF  AGRICULTURE 

FoTMt  Service 

MetoHue  Baein  Forest  Manegement 
Project,  DeeclMrtee  National  Forest, 
Jeflereon  County,  OR 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  USDA,  Forest  Service 
wrill  prepare  an  environmental  impact 
statement  (EIS)  to  evaluate  options  for 
addressing  forest  health  concerns  in  the 
southern  half  of  the  Metolius  Basin.  The 
main  objectives  of  the  project  will  be  to 
reduce  the  risk  of  losing  important 
forest  habitats  to  catastrophic  wildfire, 
insects  and  disease;  reduce  the  risk  of 
impacts  from  wildfire  on  residents, 
visitors  and  tribal  resources;  enhance 
late-successional  habitats;  protect  and 
restore  riparian  areas;  to  evaluate  the 
road  network.  The  project  area  is 
located  approximately  15  miles 
northwest  of  Sisters.  Oregon. 

The  Forest  Service  Proposed  Action 
would  include  combinations  of  thinning 
forest  stands,  mowing  brush,  and 
controlled  burning  of  forest  fuels  on 
approximately  10,000  acres  of  the 
17.000-acre  project  area.  Approximately, 
1.400  acres  of  thinning  would  occur 
within  pre-existing  tree  plantations.  Of 
the  1.800  acres  of  riparian  reserves,  an 
estimated  25%  (450  acres)  may  be 
treated  through  thinning  or  prescribed 
burning  using  low  impact  methods 
(primarily  implemented  by  hand  crews). 
In  addition,  the  Proposed  Action  would 
evaluate  the  ciirrent  road  network  in  the 
project  area  to  identify  a  more  efficient 
and  environmentally  sensitive  road 
system.  Options  for  managing  the  road 
system  may  include  closing  roads  that 
atei  in  excess  of  public  needs,  and 
improving  maintenance  on  remaining 
roads  to  reduce  resource  impacts.  No 
construction  of  permanent  roads  is 
proposed. 


DATES:  Issues  and  comments  concerning 
the  Proposed  Action  should  be  received 
by  February  21,  2002. 

ADDRESSES:  Submit  written  comments 
regarding  the  Proposed  Action  to  Kris 
Martinson,  Project  Team  Leader,  P.O. 
Box  249,  Sisters,  Oregon  97759. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  about  the  Proposed 
Action  and  EIS  to  Kris  Martinson, 
Attention:  Metolius  Basin  Forest 
Management  Project,  P.O.  Box  249, 
Sisters,  Oregon  97759.  phone  541-549- 
7730. 

SUPPLEMENTARY  INFORMATION:  The 
Metolius  Basin  is  an  important  place  for 
the  many  people  who  reside  in,  or  visit 
the  area.  The  community  of  Camp 
Sherman,  5  tracts  of  summer  homes, 
and  9  popular  recreation  sites  are 
located  in  the  project  area.  The  Metolius 
Basin  also  has  important  values  for  the 
Confederated  Tribes  of  Warm  Springs, 
whose  reservation  lies  just  north  of  the 
Sisters  Ranger  District,  and  through 
which  a  portion  of  the  Metolius  River 
flows.  The  Metolius  Basin  is  also  a  place 
of  very  high  ecological  significance.  It  is 
a  Late-Successional  Reserve,  and 
provides  habitat  for  many  rare  plants 
and  animals,  including  northern  spotted 
owl,  goshawk,  white-headed 
woodpecker,  bull  trout,  and  Peck's 
penstemon. 

Alternatives  to  be  considered  will 
include  deferring  any  actions  at  this 
time  (No  Action)  and  several  action 
alternatives  that  would  include  different 
methods  for  meeting  the  main  objectives 
of  the  project.  The  selected  alternative 
may  result  in  an  amendment  to  the 
LRMP  (Forest  Plan)  standards  and 
guidelines  on  visual  quality  due  to  the 
potential  visibility  of  management 
activities  (harvest  debris,  and  scorched 
and  blackened  trees)  beyond  the  one- 
year  limit. 

Preliminary  issues  that  relate  to  the 
Proposed  Action  include:  (1)  The  upper 
diameter  limit  of  the  trees  that  should 
be  removed  to  meet  project  objectives, 
(2)  potential  effects  on  water  quality  in 
the  Metolius  Wild  and  Scenic  River  and 
its  tributaries  from  thinning,  (3) 
potential  effects  of  the  proposed  action 
on  late-successional  species  that  are 
associated  with  dense,  interior  forests 
(the  proposed  actions  will  open  up 
portions  of  the  forest),  (4)  debate  about 
the  l>est  actions  to  help  reduce  the  risk 
of  catastrophic  wildfire,  and  (5)  concern 


about  changes  in  road  access  within  the 
project  area  (some  roads  may  be  closed). 
-  A  scoping  notice  was  sent  out  locally 
on  October  10,  2001  indicating  the 
Forest's  intent  to  plan  and  implement 
actions  in  the  Metolius  Basin  to  address 
forest  health  and  risk  concerns.  The 
scoping  letter  and  additional 
information  about  this  project  is  posted 
on  the  Deschutes  National  Forest 
website  (www.fs.fed.us/r6/ 
centraloregon).  Future  public 
participation  opportimities  will  be 
available  throughout  the  planning 
process. 

The  public  is  invited  to  offer 
suggestions  and  comments  in  writing. 
Comments  received  in  response  to  this 
notice,  including  the  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposal  and  will  be  available  to 
public  inspection.  Comments  submitted 
anonymously  will  be  accepted  and 
considered:  however,  those  who  submit 
anonymous  comments  will  not  have 
standing  to  appeal  the  subsequent 
decision  under  36  CFR  part  215. 
Additionally,  pursuant  to  7  CFR  1.27(d), 
any  person  may  request  the  agency  to 
withhold  a  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  Act  (FOLA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that 
under  the  FOLA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

The  draft  EIS  is  expected  to  be 
completed  in  October  2002.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the 
Environmental  Protection  agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes  it  is 
important  to  give  reviewers  notice  at 
this  early  stage  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  a  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
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meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
[  Vermont  Yankee  Nuclear  Power  Corp. 
v.  NREK:.  435  U.S.  519,  553  (1978)]. 
Also,  environmental  objections  that 
could  be  raised  at  the  draft  EIS  stage  but 
that  are  not  raised  until  after  completion 
of  the  final  EIS  may  be  waived  or 
dismissed  by  the  courts  [City  ofAngoon 
v.  Model,  803  F.2d  1016, 1022  (9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334. 1338  (E.D. 
Wis.  1980)1.  Because  of  these  coiul 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  Uie  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  (Reviewers 
may  wish  to  refer  to  the  Coimcil  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provisions 
of  file  National  Environmental  Policy 
Act  at  40  CFR  1503.3  in  addressing 
these  points.) 

The  final  EIS  is  scheduled  to  be 
completed  by  February  2003.  In  the 
final  EIS,  the  Forest  Service  is  required 
to  respond  to  comments  and  responses 
received  during  the  comment  period 
that  pertain  to  the  environmental 
consequences  discussed  in  the  draft  EIS 
and  applicable  laws,  regulations,  and 
policies  considered  in  making  the 
decision  regarding  the  Metolius  Basin 
Forest  Management  Project. 

The  Forest  Service  is  the  lead  agency. 
Leslie  Weldon.  Forest  Supervisor,  is  the 
Responsible  Official.  The  Responsible 
Official  will  determine  which 
alternative  best  meets  the  piupose  and 
need  for  this  project  and  addresses  the 
key  issues  raised  about  this  project.  The 
decision  emd  rationale  will  be 
docimiented  in  the  Record  of  Decision. 
That  decision  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
part  215). 

Dated:  January  3,  2002. 
Leslie  Weldon, 
Forest  Supervisor. 

[FR  Doc.  02-922  Filed  1-14-02;  8:45  am] 
BttXING  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Palmer  Quarry  Expansion,  Ml  Hood 
National  Forest,  Clackamas  County, 
OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Forest  Service,  USDA, 
will  prepare  an  environmental  impact 
statement  (EIS)  on  a  proposal  to  expand 
an  existing  rock  quarry.  The  Proposed 
Action  will  be  in  compliance  with  the 
1990  Mt.  Hood  National  Forest  Land 
and  Resource  Management  Plan  (Forest 
Plan)  as  amended  by  the  Northwest 
Forest  Plan,  which  provides  the  overall 
guidance  for  management  of  this  area. 
The  Proposed  Action  is  within  the 
Salmon  River  watershed  on  the  Zigzag 
Ranger  District  and  scheduled  for 
implementation  in  fiscal  year  2003.  The 
Mt.  Hood  National  Forest  invites  written 
comments  and  suggestions  on  the  scope 
of  the  analysis.  The  agency  will  give 
notice  of  the  full  environmental  analysis 
and  decision-making  process  so 
interested  and  affected  people  may  be 
able  to  participate  and  contribute  in  the 
final  decision. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  postmarked  by 
March  1,2002. 

ADDRESSES:  Send  written  comments  and 
suggestions  concerning  the  Proposed 
Action  in  this  area  to  Jim  Tiemey, 
Project  Coordinator,  595  NW  Industrial 
Ways,  Estacada,  Oregon  97023  (phone: 
503-630-8751).  Comments  may  also  be 
sent  by  FAX  (503-630-2299).  Include 
your  name  and  mailing  address  with 
your  comments  so  documents 
pertaining  to  this  project  may  be  mailed 
to  you. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  Proposed  Action 
and  EIS  should  be  directed  to  Jim 
Tiemey  (address  and  phone  number 
listed  above),  or  to  Mike  Redmond, 
Environmental  Coordination,  16400 
Champion  Way.  Sandy,  Oregon  97055- 
7248  (phone:  503-668-1776). 
SUPPLEMENTARY  INFORMATION:  The 
Proposed  Action  includes  expansion  of 
the  existing  Palmer  rock  quarry  on 
approximately  60  acres  of  National 
Forest  system  land.  The  proposal  may 
also  include  road  improvements  on  the 
access  to  the  quarry.  The  excavated 
material  from  the  quarry  would  be  used 
by  the  Forest  Service  and  the  Oregon 
Department  of  Transportation  of 
maintenance  and  reconstruction  of 
roads,  including  State  Highways  26  and 
35.  I 


The  project  area  is  located 
approximately  4  miles  south  of 
Government  Camp,  in  Section  2,  T.4S., 
R.8-V2E.,  Willamette  Meridian, 
Clackamas  County,  Oregon.  This 
analysis  will  evaluate  a  range  of 
alternatives  for  implementation  of  the 
project  activities  including  a  no-action 
alternative.  The  project  area  does  not 
include  any  wilderness,  roadless  areas, 
wild  and  scenic  rivers,  late  successional 
reserves,  or  riparian  reserves. 

Some  of  the  preliminary  issues  that 
have  been  identified  include:  Visual 
quality  as  seen  from  key  view  points  on 
the  Forest,  and  traffic  management 
conflict  between  commercial  use  and 
recreation. 

The  scoping  process  will  include  the 
following:  Identify  and  clarify  issues; 
identify  key  issues  to  be  analyzed  in 
depth;  explore  alternatives  based  on 
themes  which  will  be  derived  from 
issues  recognized  during  scoping    ' 
activities;  and  identify  potential 
environmental  effects  of  the  Proposed 
Action  and  alternatives. 

The  draft  EIS  is  planned  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  available  for  public 
review  by  September  2002.  The  EPA 
wiU  publish  a  Notice  of  Availability 
(NOA)  of  the  draft  EIS  in  the  Federal 
Register.  The  comment  period  on  the 
draft  EIS  will  be  45  days  from  the  date 
the  NOA  appears  in  the  Federal 
Register.  Copies  of  the  draft  EIS  will  be 
distributed  to  interested  and  affected 
agencies,  organizations,  Indian  Tribes, 
and  members  of  the  public  for  their 
review  and  comment.  It  is  important 
that  those  interested  in  this  proposal  on 
the  Mt.  Hood  National  Forest  participate 
at  that  time. 

Comments  received  in  response  to 
this  Proposed  Action,  including  names 
and  addresses  of  those  who  comment, 
will  be  considered  part  of  the  public 
record  on  this  Proposed  Action  and  will 
be  available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  parts  215  or  217.  Additionally, 
pursuant  to  7  CFR  1.27(d),  any  person 
may  request  the  agency  to  withhold  a 
submission  ftt>m  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  wiU  inform 
the  requestor  of  the  agency's  decision 
regarding  the  request  for  confidentiality. 


l7aJaral  Dooietor/Vnl    R7    Mn    ID /TiiPsrlflv    Taniiarv  l.S.   2002 /Notices 


1957 


1956 


Federal  Register /Vol.  67,  No.  10 /Tuesday,  January  15.  2002 /Notices 


and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requestor  that  the  comments 
may  be  resubmitted  witb  or  without 
names  and  addresses  within  thirty  days. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  coiut  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First 
reviewers  of  draft  EIS  must  structxue 
dieir  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  stage  but  are  not 
raised  until  after  completion  of  the  final 
EIS  may  be  waived  or  dismissed  by  the 
courts.  City  of  Angoon  v.  Model,  803  f. 
2d  1016, 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334, 1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is  very 
important  that  those  interested  in  this 
Proposed  Action  participate  by  the  close 
of  the  45-day  conunent  period  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
conunents  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formiilated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Ck>uncil  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Enviroiunental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  EIS  is  scheduled  to  be 
available  by  March  2003.  In  the  final 
EIS.  the  Forest  Service  is  required  to 
respond  to  substantive  comments 
received  during  the  comment  period  for 
the  draft  EIS.  llie  responsible  official  is 
Gary  Larsen,  Mt.  Hood  National  Forest 
Supervisor.  The  responsible  official  will 
decide  which,  if  any.  of  the  alternatives 
will  be  implemented.  The  Palmer 
Quarry  Expansion  decision  and 
rationale  will  be  documented  in  a 
Record  of  Decision,  which  will  be 
subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  part  215). 


Dated:  December  28.  2001. 
Kathryn  |.  Silverman, 

Acting  Forest  Supervisor. 

(FR  Doc.  02-921  Filed  1-14-02;  8:45  am] 

BtLUNG  COOE  3410-1 1-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Red  Knight  Restoration  Pro|ect, 
WInema  National  Forest,  Ktaunalh 
County,  OR 

AGENCY:  Forest 'Service,  USDA. 
action:  Cancellation  notice. 

summary:  On  August  16, 1999.  a  Notice 
of  Intent  (NOI)  to  prepare  an 
environmental  impact  statement  for  the 
Red  Knight  Restoration  Project  was 
published  in  the  Federal  Register  (64 
FR  44477).  Since  the  project  proposed 
action  has  been  postponed  and  the  date 
for  any  further  environmental  analysis 
is  unknown,  the  1999  NOI  is  hereby 
rescinded. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  Goodwin,  Red  Knight  Project 
Leader,  Chemult  Ranger  District,  P.O. 
Box  150.  Chemult,  Oregon  97731, 
telephone  541-365-7072  or  e-mail  at: 
jgoodwin/r6pnw_winema@fs.fed.  us. 

Dated:  December  28,  2001. 
Jaclc  B.  Sheehan, 

Acting  Forest  Supervisor. 

(FR  Doc.  02-923  Filed  1-14-02;  8:45  am) 

BILUNG  COOE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Winema  and  Fremont  National  Forests 
Resource  Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Winema  and  Fremont 
Resource  Advisory  Committee  will  hold 
its  first  meeting  on  January  31-February 
1,  2002.  The  meeting  will  be  held  in 
Room  20  at  the  Klamath  Coimty 
Courthouse,  316  Main  Street,  in 
Klamath  Falls,  Oregon.  The  meeting  will 
begin  at  9:30  AM  and  end  at 
approximately  4:30  PM.  both  days.  Day 
1  agenda  topics  are:  (1)  Introductions; 
(2)  Federal  Advisory  Committee  Act 
(FACA)  overview;  (3)  Resoiuce 
Advisory  Committee  (RAG)  Roles  and 
Responsibilities;  (4)  E^AC  Rules  and 
Bylaws;  (5)  RAG  Guidebook  Review;  (6) 
RAG  Communication;  (7)  Future 
meetings  and  agendas;  (8)  Project 
Process  for  submission;  (9)  County 


Update  on  Title  HI  Projects;  (10) 
Election  of  RAG  Chairperson;  and  (11) 
Public  comments.  Day  2  will  be  devoted 
to  a  review  of  Title  II  projects  submitted 
by  the  National  Forests  and  making 
funding  recommendations  to  the 
Secretary  of  Agriculture  for  fiscal  year 
2002  projects. 

All  Winema  and  Fremont  Resource 
Advisory  Committee  Meetings  are  open 
to  the  public.  Interested  citizens  are 
encoiuaged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Bill  Aney,  Designated  Federal 
Official,  USDA,  Paisley  Ranger  District, 
Fremont  National  Forest,  PO  Box  67. 
Paisley  OR  97636  (541)  943-4401  or 
Chuck  Graham.  Forest  Supervisor  at 
(541)  947-2151  or  883-6714. 

Dated:  January  3,  2002. 
Chairles  Graham, 

Forest  Supervisor,  Winema  and  Fremont 
National  Forests. 

[FR  Doc.  02-949  Filed  1-14-02;  8:45  am] 
BHJJNG  COOE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Central  Ciosed/Estancia  Basin 
(Torrance,  Lincoln,  and  Socorro 
Counties,  eta/),  EQIP  for  GPAs,  New 
Mexico 

AGENCY:  Natxiral  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Coimcil  on 
Enviroiunental  Quality  Regulations  (40 
CFR  part  1500);  and  the  Natiual 
Resoiirces  Conservation  Service 
Regulations  (7  CFR  part  650);  the  U.S. 
Department  of  Agriculture,  Natiural 
Resoiuces  Conservation  Service,  in  New 
Mexico,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for: 
Central  Glosed/Estancia  Basin 

(Torrance,  Lincoln  and  Socorro 

Coimties) 
Lower  Rio  Grande  (Sierra  and  Socorro 

Coimties) 
Irrigated  Cropland  of  the  Southwest 

Closed  Basins  (Dona  Ana  and  Luna 

Coiuities) 
Lesser  Prairie  Chicken  (Roosevelt.  Lea, 

Chaves  and  Curry  Coimties) 
Macho/Gallo  Watershed  (Lincoln 

County) 
Tramperos  Creek  Watershed  (Union  and 

Harding  Counties) 
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Upper  Tularosa  Basin  Watershed 

Treatment  (Lincoln  and  Socorro 

Counties) 
Zuni  River  Watershed  (Cibola  and 

McKinley  Counties) 
Eastern  NM  Conservation  Buffer 

Initiative  (Union,  Mora,  Harding,  San 

Miguel,  Quay,  Curry,  Roosevelt  and 

Lea  Counties) 
Cougar/Torrance  Watershed  (Torrance 

County) 
Estancia  Closed  Underground 

Watershed  (Torrance,  Santa  Fe  and 

Bemallilo  Counties) 
Black  River/Delaware  River  {Eddy 

County) 
Abo  Arroyo  Watershed  (Torrance, 

Socorro  and  Valencia  Counties) 
Rio  Hondo  Watershed  Treatment 

(Lincoln  and  Otero  Counties) 
Yellow  Dog  Canyon  (Socorro  County) 
Irrigated  Cropland  of  Hidalgo  (Hidalgo 

County) 
Upper  Canadian  River  Watershed 

(Union,  Colfax,  Harding,  Mora  and 

San  Miguel  Counties) 
Pecos  River  Watershed  Aquifer  Brush 

Control  (Chaves  County) 
Eastern  Sangre  De  Cristo  Mountain 

Watershed  (Mora,  San  Miguel  and 

Taos  Counties) 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosendo  Trevino  HI,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  6200  Jefferson, 
NE,  Albuquerque,  NM  87109-3734, 
Telephone  (505)761-4400. 

Copies  of  these  environmental 
assessements  are  available  firom  NRGS 
in  Albuquerque,  NM  and  are  also    • 
available  electronically  on  the  NRGS 
New  Mexico  Internet  Homepage  at: 
http://www.nin.nifcs.usda.gov/techserv/ 
ea.htm. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessments  of  these 
federally  assisted  actions  indicate  that 
the  projects  will  not  cause  significant 
local,  regional,  or  national  effects  on  the 
human  environment.  As  a  result  of  these 
findings,  Rosendo  Trevino  HI,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  these  projects.  Basic  data 
developed  during  the  environmental 
assessment  is  on  file  and  may  be 
reviewed  by  contacting  Rosendo 
Trevino  HI. 

No  administrative  action  on 
implementation  of  the  proposed  action 
will  be  taken  until  30  days  after  the  date 
of  this  publication  in  the  Federal 
Register. 


Dated:  December  20,  2001. 
Rosendo  Trevino  m. 
State  Conservationist. 
[FR  Doc.  02-913  Filed  1-14-02;  8:45  am] 
BMJJNG  COOE  3410-16-^ 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservaiton 
Service 

TV-13a  Oaks/Avery  Canal  Hydrologic 
Restoration  Project,  Iberia  and 
Vermilion  Parishes,  LA 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102  (2) 
(C)  of  the  National  Environmental 
Policy  Act  of  1969;  the  Council  on 
Environmental  Quality  Guidelines  (40 
CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Guidelines  (7  CFR  part  650);  the  Natural 
Resources  Conservation  Service,  U.S. 
Department  of  Agriculture,  gives  notice 
that  an  environmental  impact  statement 
is  not  being  prepared  for  the  Oaks/ 
Avery  Canal  Hydrologic  Restoration 
Project,  Iberia  and  Vermilion  Parishes, 
Louisiana. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Donald  W.  Gohmert,  State 
Conservationist,  Natural  Resources 
Conservation  Service,  3737  Government 
Street,  Alexandria,  Louisiana  71302; 
telephone  (318)  473-7751. 
SUPPt^MENTARY  INFORMATION:  The 
environmental  assessment  of  the 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  impacts  on 
the  environment.  As  a  result  of  these 
findings.  Donald  W.  Gohmert,  State 
Conservationist,  has  determined  that 
preparation  and  review  of  an 
enviroiunental  impact  statement  is  not 
needed  for  this  project. 

TV-13a  Oaks/Avery  Canal  Hydrologic 
Restoration  Project  Notice  of  Finding  of 
No  Significant  Impact 

The  project  will  minimize  marsh  loss 
which  is  attributed  to  saltwater 
intrusion,  shoreline  deterioration,  and 
bankline  erosion  within  the  project  area. 
This  will  be  accomplished  by  the 
installation  of  800  linear  feet  of  bankline 
stabilization  on  Oaks  Canal,  6,500  linear 
feet  of  bankline  stabilization  along  the 
Gulf  Intracoastal  Waterway  (GIWW). 
one  (1)  low  sill  weir  structure  at  the 
"cowpath"  and  approximately  900 
linear  feet  of  bankline  stabilization  in  a 
manmade  channel  east  of  Oaks  Canal 


and  north  of  GIWW,  one  (1)  armored 
plug  in  a  breach  in  the  north  bank  of  the 
Union  Oil  Canal,  and  1,100  linear  feei 
of  spoilbank  refurbishment  on  the 
Union  Oil  Canal. 

The  Notice  of  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
federal,  state,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  collected  during  the 
environmental  assessment  are  on  file 
and  may  be  reviewed  by  contacting 
Donald  W.  Gohmert. 

No  administrative  action  on 
implementation  of  the  proposal  will  be 
taken  until  30  days  after  the  date  of  this 
publication  in  the  Federal  Register. 


Donald  W.  Gohmert, 

State  Conservationist. 

IFR  Doc.  02-911  Filed  1-14-02;  8:45  am) 

BILUNQ  CeOE  3410-1S-P 

DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
SectlonlV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Nahjrai  Resources 
Conservation  Service  in  Indiana 

AGENCY:  Natural  Resources 
Conservation  Service  (NRGS).  USDA. 

action:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
FOTG  of  the  NRCS  in  Indiana  for  review 
and  comment. 

SUMMARY:  It  is  the  intention  of  NRCS  in 
Indiana  to  issue  two  revised 
conservation  practice  standards  in 
Section  IV  of  the  FOTG.  The  revised 
standards  are:  Land  Smoothing  (466); 
and  Wetland  Wildlife  Habitat 
Management  (644).  These  practices  may 
be  used  in  conservation  systems  that 
treat  highly  erodible  land  and/or 
wetlands. 

DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 
ADDRESSES:  Address  all  requests  and 
conunents  to  Jane  E.  Hardisty.  State 
Conservationist,  Natural  Resources 
Conservation  Service  (NRCS),  6013 
Lakeside  Blvd.,  Indianapolis,  Indiana 
46278.  Copies  of  this  standard  will  be 
made  available  upon  written  request. 
You  may  submit  your  electronic 
requests  and  comments  to 
darreIl.brown@in.usda.gov. 
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FOR  FURTHER  INFORMATION  CONTACT:  Jane 
E.  Hardisty,  317-290-3200. 
SUPPLEMENTARY  INFORMATION:  Section 
343  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  after  enactment  of  the  law, 
revisions  made  to  NRCS  state  technical 
guides  used  to  carry  out  highly  erodible 
land  and  wetland  provisions  of  the  law, 
shall  be  made  available  for  public 
review  and  comment.  For  the  next  30 
days,  the  NRCS  in  Indiana  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Indiana  regarding  disposition 
of  those  comments  and  a  final 
determination  of  changes  will  be  made. 

Dated:  December  10,  2001. 
Jane  E.  Hardisty, 

State  Conservationist,  Indianapolis,  Indiana. 
[FR  Doc.  02-912  Filed  1-14-02;  8:45  am) 
MUNG  CODE  3410-16-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  AdministratkMi 

Sensors  and  bwtrumaniatton 
Tedmical  Advisory  Committse;  Notice 
Of  Partiaily  Closed  Meeting 

The  Sensors  and  Instrumentation 
Technical  Advisory  Committee  will 
meet  on  February  12,  2002,  9:30  a.m.,  in 
the  Herbert  C.  Hoover  Building,  Room 
3884, 14th  Street  between  Constitution 
and  Pennsylvania  Avenues,  NW., 
Washington.  DC.  The  Committee 
advises  the  OfBce  of  the  Assistant 
Secretary  for  Export  Administration  on 
technical  questions  that  affect  the  level 
of  export  controls  applicable  to  sensors 
and  instrumentation  equipment  and 
technology. 

AgHida 

Public  Session 

1.  Opening  remarks  and  introductions. 

2.  Committee  Annual  Report  for  2001. 

3.  Goals  for  2002. 

4.  Status  on  Wassenaar  Arrangement 
proposals. 

5.  Update  on  implementation  of 
regulations. 

6.  Committee's  proposed  change  to  6A002 
(Optical  sensors). 

7.  Update  on  Wassenaar  Arrangement 
negotiating  cycle. 

8.  Review  of  status  on  Uncooled  IR 
licensing. 

Closed  Session 

9.  Discussion  of  matters  properly  classified 
under  Executive  Order  12958,  dealing  with 
the  U.S.  export  control  program  and  strategic 
criteria  related  thereto. 

A  limited  number  of  seats  will  be  available 
during  the  public  session  of  the  meeting. . 


Reservations  are  not  accepted.  To  the  extent 
that  time  permits,  members  of  the  public  may 
present  oral  statements  to  the  Committee. 
The  public  may  submit  written  statements  at 
any  time  before  or  after  the  meeting. 
However,  to  facilitate  distribution  of  public 
presentation  materials  to  the  Committee 
members,  the  Committee  suggests  that 
presenters  forward  the  public  presentation 
materials  prior  to  the  meeting  date  to  the 
following  address:  Ms.  Lee  Ann  Carpenter, 
OSIES/EA/BXA  MS:  3876,  U.S.  Department 
of  Commerce,  14th  St.  &  Constitution  Ave., 
NW..  Washington.  DC  20230. 

The  Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General  Counsel, 
formally  determined  on  November  29,  2001, 
pursuant  to  section  10(d)  of  the  Federal 
Advisory  Committee  Act,  as  amended,  that 
the  series  of  meetings  of  the  Committee  and 
of  any  Subconmiittees  thereof,  dealing  with 
the  classified  materials  listed  in  5  U.S.C, 
552b(c)(l)  shall  be  exempt  from  the 
provisions  relating  to  public  meetings  found 
in  section  10(a)(1)  and  10(a)(3),  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof  will  be 
open  to  the  public. 

A  copy  of  the  Notice  of  Determination  to 
close  meetings  or  portions  of  meetings  of  the 
Committee  is  available  for  public  inspection 
and  copying  in  the  Central  Reference  and 
Records  Inspection  Facility,  Room  6020,  U.S. 
Department  of  Commerce,  Washington,  DC 
20230.  For  more  information  contact  Lee  Aim 
Carpenter  on  (202)  482-2583. 

Dated:  )anuary  9,  2002. 
Lee  Ann  Carpenter. 

Committee  Liaison  Officer. 

(FR  Doc.  02-1016  Filed  1-14-02;  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 
[DockM  No.  010412092-129ft-04] 

Report  on  the  Effect  of  Imports  of  Iron 
Ore  and  Semi-Hnistwd  Steei  on  the 
National  Security 

agency:  Bureau  of  Export 
Administration,  Department  of 
Commerce. 

action:  Publication  of  Executive 
Summary  of  Report  from  the  Secretary 
of  Commerce  to  the  President  on  the , 
Effect  of  Imports  of  Iron  Ore  and  Semi- 
Finished  Steel  on  the  National  Security/ 
Notice  of  availability  of  full  report. 

summary:  On  October  29,  2001,  the 
Secretary  of  Commerce  ("Secretary") 
submitted  a  report  to  the  President 
summarizing  the  findings  of  an 
investigation  conducted  by  the 
Department  pursuant  to  Section  232  of 
the  Trade  Expansion  Act  of  1962,  into 
the  effect  of  imports  of  iron  ore  and 
semi-finished  steel  on  the  national 
security  of  the  United  States.  Based  on 


the  evidence  gathered  in  that 
investigation,  the  Secretary  was  imable 
to  conclude  that  imports  of  iron  ore  and 
semi-finished  steel  threaten  to  impair 
the  national  security  of  the  United 
States,  or  to  recommend  to  the  President 
that  he  take  action  imder  Section  232  to 
adjust  the  level  of  imports  of  these 
items.  Included  herein  is  the  Executive 
Summary  of  the  Secretary's  report  to  the 
President. 

ADDRESSES:  Copies  of  the  Secretary's 
report  and  certain  records  related  to  this 
investigation  (with  any  business 
confidential  information  redacted]  are 
accessible  in  accordance  with  the 
regulations  published  in  part  4  of  title 
15  of  the  Code  of  Federal  Regulations 
(15  CFR  4.1  et  seq.).  Specifically,  the 
above  dociunents  are  maintained  on  the 
Bureau  of  Export  Administration's  Web 
page,  which  can  be  foimd  at  http:// 
www.bxa.doc.gov  (see  Freedom  of 
Information  Act  ("FOIA")  heading). 
Alternatively,  any  person  may  request 
that  a  copy  of  the  Secretary's  report  be 
sent  to  him  by  calling  (202)  482-0500. 

FOR  FURTHER  INFORMATION  contact: 
Daniel  O.  Hill,  Director,  Office  of 
Strategic  Industries  and  Economic 
Security,  Btireau  of  Export 
Administration,  U.S.  Department  of 
Commerce,  (202)  482-4506. 

SUPPLEMENTARY  INFORMATION: 

On  February  1,  2001,  the  Secretary 
initiated  an  investigation  under  Section 
232  to  determine  the  effects  on  the 
national  seciuity  of  imports  of  iron  ore 
and  semi-finished  steel.  This 
investigation  was  conducted  at  the 
request  of  Representative  James  Oberstar 
of  Minnesota  and  Representative  Bart 
Stupak  of  Michigan.  For  further  details 
on  this  investigation,  see  the  Federal 
Register  notices  of  February  6,  2001  (66 
FR  9067),  April  18,  2001  (66  FR  19917), 
June  14,  2001  (66  FR  32315),  and  July 
10.  2001  (66  FR  35927). 

On  October  29,  2001,  the  Secretary 
concluded  his  investigation  and 
submitted  a  report  to  the  President. 
Based  on  the  evidence  gathered  in  that 
investigation,  the  Secretary  was  imable 
to  conclude  that  imports  of  iron  ore  and 
semi-finished  steel  threaten  to  impair 
the  national  security  of  the  United 
States,  or  to  recommend  to  the  President 
that  he  take  action  under  Section  232  to 
adjust  the  level  of  imports  of  these 
items.  The  Executive  Summary  of  the 
Secretary's  October  2001  report  to  the 
President,  titled  "The  Effect  of  Imports 
of  Iron  Ore  and  Semi-Finished  Steel  on 
the  National  Security,"  is  reproduced 
below  in  accordance  with  15  CFR 
705.10. 
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Dated:  January  10.  2002. 
James  J.  Jochum. 

Assistant  Secretary  for  Export 
Administration. 

1.  Executive  Summary 

This  report  summarizes  the  findings 
of  an  investigation  conducted  by  the 
Secretary  of  Commerce  ("Secretary") 
piu-suant  to  Section  232  of  the  Trade 
Expansion  Act  of  1962.  as  amended.  19 
U.S.C.  1862  ("Section  232"),  into  the 
effects  of  imports  of  iron  ore  and  semi- 
finished steel  on  the  national  security  of 
the  United  States.  The  conclusions  of 
this  report  are  as  follows: 

(1)  Iron  ore  and  semi-finished  steel 
are  important  to  U.S.  national  security. 
Specifically,  iron  ore  and  semi-finished 
steel —  as  raw  and  semi-finished 
materials  consumed  by  certain  segments 
of  the  steel  industry  in  the  production 
of  finished  steel  products — are  needed 
to  satisfy  the  requirements  for  finished 
steel  products  of  (i)  the  U.S.  Department 
of  Defense  ("DoD"),  and  (ii)  certain 
industries  that  are  critical  to  the 
minimum  operations  of  the  U.S. 
economy  and  government. 

(2)  Imports  of  iron  ore  and  semi- 
finished steel  could  threaten  to  impair 
U.S.  national  security  in  either  of  two 
ways:  (i)  through  excessive  domestic 
dependency  on  unreliable  foreign 
suppliers,  or  (ii)  if  such  imports 
fundamentally  threaten  to  impair  the 
capability  of  the  U.S.  iron  ore  and  semi- 
finished steel  industries  to  satisfy 
national  security  requirements. 

(3)  In  fact,  however,  there  is  no 
probative  evidence  that  imports  of  iron 
ore  or  semi-finished  steel  threaten  to 
impair  U.S.  national  security.  There  is 
neither  evidence  showing  that  the 
United  States  is  dependent  on  imports 
of  iron  ore  or  semi-finished  steel,  nor 
evidence  showing  that  such  imports 
fundamentally  threaten  the  ability  of 
domestic  producers  to  satisfy  national 
security  requirements.  Specific  findings 
supporting  this  conclusion  include  the 

following: 

•  National  defense  requirements,  as 
communicated  to  the  Department  of 
Commerce  ("Department")  by  DoD,  for 
finished  steel — and  thus  for  iron  ore  and 
semi-finished  steel  as  inputs— are  very 
low  and  likely  to  remain  flat  over  the 
next  five  years.  DoD's  cmrent  and 
projected  demand  for  iron  ore  and  steel 
can  be  readily  satisfied  by  domestic 
production.  Moreover.  DoD  already  has 
established  domestic  preferences  that 
apply  to  essentially  all  of  the  steel  used 
in  weapons  systems;  accordingly,  no 
weapons  system  is  dependent  upon 
foreign  steel.  DoD  has  concluded  that 
"imports  of  iron  ore  and  semi-finished 
steel  do  not  currently  affect  the  national 


security  when  assessed  in  terms  of  the 
ability  to  meet  defense  demands." 

•  The  demand  of  critical  industries 
for  iron  ore  and  semi-finished  steel  can 
be  readily  satisfied  by  domestic 
production,  even  assuming  that  all  such 
demand  were  necessary  to  preserve  the 
national  security  (which  is  not  the  case). 

•  Consideration  of  other  relevant 
factors,  as  dictated  by  Section  232,  does 
not  demonstrate  that  imports  of  iron  ore 
or  serai-finished  steel  threaten  to  impair 
U.S.  national  security.  U.S.  industry 
currently  has,  and  anticipates 
continuing  to  have  in  the  future, 
sufficient  hiunan  resources,  products, 
raw  materials,  and  other  supplies  and 
services  needed  for  the  production  of 
iron  ore  and  semi-finished  steel. 

•  Imports  of  iron  ore  and  semi- 
finished steel  are  from  diverse  and 
"safe"  foreign  suppliers,  with  the  largest 
suppliers  of  these  products  being  U.S. 
allies  in  the  Western  Hemisphere 
(Canada,  Mexico,  and  Brazil). 

•  Although  domestic  manufacturers 
of  iron  ore  and  semi-finished  steel 
clearly  are  endiuing  substantial 
economic  hardship,  there  is  no  evidence 
that  imports  of  these  items  (which 
account  for  approximately  20  and  7 
percent  of  U.S.  iron  ore  and  semi- 
finished steel  consumption, 
respectively)  fundamentally  threaten  to 
impair  the  capability  of  U.S.  industry  to 
produce  the  quantities  of  iron  ore  and 
semi-finished  steel  needed  to  satisfy 
national  security  requirements,  a 
modest  proportion  of  total  U.S. 
consumption. 

•  These  conclusions  take  into  account 
the  campaign  against  terrorism  resulting 
from  the  events  of  September  11,  2001, 
and  the  requirements  of  related  military 
operations. 

Accordingly,  the  Department  is 
unable  to  conclude  that  imports  of  iron 
ore  and  semi-finished  steel  threaten  to 
impair  the  national  seciuity  of  the 
United  States,  or  to  recommend  to  the 
President  that  he  take  action  under 
Section  232  to  adjust  the  level  of 
imports. 
[FR  Doc.  02-977  Filed  1-14-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  2-2002] 

Foreign-Trade  Zone  143— Sacramento, 
California,  Area  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board),  by  the  Sacramento- Yolo 


Port  District,  grantee  of  Foreign-Trade 
Zone  143,  requesting  authority  to 
expand  its  zone  to  include  an  additional 
site  in  the  Sacramento,  California,  area, 
adjacent  to  the  San  Francisco  Customs 
port  of  entry.  The  application  was 
submitted  pursuant  to  the  provisions  of 
the  Foreign-Trade  Zones  Act,  as 
amended  (19  U.S.C.  81a-81u),  and  the 
regulations  of  the  Board  (15  CFR  part 
400).  It  was  formally  filed  on  January  7, 
2002. 

FTZ  143  was  approved  on  August  6. 
1987  (Board  Order  360,  52  FR  30698.  8/ 
17/87)  and  expanded  on  December  15. 
1997  (Board  Order  944,  62  FR  67043, 
12/23/97)  and  January  18,  2000  (Board 
Order  1074.  65  FR  5495,  2/4/00).  The 
general-purpose  zone  project  currently 
consists  of  the  following  sites:  Site  1 
(686  acres) — within  the  Port  of 
Sacramento,  Industrial  Blvd.  and 
Boatman  Ave.,  W.  Sacramento;  Site  2 
(1,280  acres) — Lincoln  Airport  Business 
Park,  Aviation  Blvd,  Lincoln,  some  25 
miles  northeast  of  Sacramento;  and,  Site 
3  (1,574  acres)— Chico  Municipal 
Airport  complex  and  .adjacent  industrial 
development  area,  Chico. 

The  applicant  is  now  requesting 
authority  to  expand  th6  general-purpose 
zone  to  include  an  additional  site 
(Proposed  Site  4)  in  Sacramento  County. 
Proposed  Site  4  (976  acres)— McClellan 
Park  (the  former  site  of  the  McClellan 
Air  Force  Base),  3140  Peacekeeper  Way, 
McClellan.  California.  The  site  is 
located  in  an  unincorporated  area  of  the 
County  of  Sacramento.  The  County  of 
Sacramento  selected  McClellan 
Business  Park,  LLC  to  redevelop  and 
manage  the  former  2,856-acre  McClellan 
Air  Force  Base.  The  area  to  be  included 
in  the  proposed  zone  is  currently  owned 
by  the  U.S.  Air  Force,  but  ownership  is 
in  the  process  of  being  conveyed  to  the 
County  of  Sacramento  and  McClellan 
Business  Park  LLC.  (The  property  is 
currently  leased  to  the  County  of 
Sacramento  and  McClellan  Business 
Park,  LLC  as  part  of  the  conveyance 
process.)  A  variety  of  businesses  are 
already  established  on  the  site 
performing  activities  including  services, 
manufacturing  and  processing,  and 
warehousing  and  distribution.  No 
specific  manufacturing  requests  are 
being  made  at  this  time.  Such  requests 
would  be  made  to  the  Board  on  a  case- 
by-case  basis.  The  site  contains  certain 
historic  properties  which  will  be 
managed  in  accordance  with  the 
agreement  between  the  United  States 
Air  Force  and  the  California  State 
Historic  Preservation  Officer. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 


ei.J_-_i  D. 


:..^._/xr^l     cT    XTn     in/T..< 


loi>«iiai"Vy 


ie       tntVi/tJnHrM%e 


1Q«1 


1960 


Federal  Regigter/Vol.  67.  No.  10 /Tuesday,  January  15,  2002/ Notices 


investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
addresses: 

1.  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board.  U.S.  Department  of  Commerce, 
Franklin  Court  Building-Suite  4100W, 
1099— 14th  Street  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Avenue 
NW,  Washington.  DC  20230. 

The  closing  period  for  their  receipt  is 
March  18,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
April  1,  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  Office  of  the  Port 
Director,  Sacramento- Yolo  Port  District, 
3251  Beacon  Boulevard,  Suite  210,  W. 
Sacramento,  CA  95798. 

Dated:  January  7.  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  02-974  Filed  1-14-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

FMelgn-Trade  Zones  Board 
[Doctat 3-2002] 

Forelgn-TFade  Zone  124^-LaPiace, 
Louisiana,  Application  for  Expansion— 
Subzone  124H;  Bollinger  Shipyards 
Lockport.  LLC;  (Shipbulding), 
LaFourche,  Louisiana 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  South  Louisiana  Port 
Commission,  grantee  of  FTZ  124. 
requesting  authority  to  expand  Subzone 
124H.  at  die  Bollinger  Shipyards 
Lockport.  LLC  (Bollinger)  shipbuilding 
facility  located  in  Lockport.  Louisiana, 
to  include  six  new  sites  in  Lafourche, 
Jefferson  and  Orleans  Parishes.  The 
application  was  submitted  piusuant  to 
the  provisions  of  the  Foreign-Trade 
Zones  Act,  as  amended  (19  U.S.C.  81a- 
81u),  and  the  regulations  of  the  Board 
(15  CFR  part  400).  It  was  formally  filed 
on  January  8,  2002. 


Subzone  124H  was  approved  on  July 
10, 1998  (Board  Order  993,  63  FR  39069, 
7-21-98).  The  subzone  currently 
consists  of  five  sites:  Site  1  (250  acres) — 
Bollinger  Lockport,  8365  LA  Hwy.  308, 
Lockport;  Site  2  (168  acres)— Bollinger 
Larose,  LLC,  1515  Highway  24,  Larose; 
Site  3  (67  acres) — Bollinger  Marine 
Fabricators,  LLC,  816  Bollinger  Lane, 
Amelia;  Site  4  (101  acres) — Bollinger 
Morgan  City.  LLC,  806  Bollinger  Lane, 
AmeUa;  and.  Site  5  (50  acres)— -Bollinger 
Amelia  Repair,  LLC,  606  Ford  Industrial 
Road,  Amelia.  The  applicant  is  now 
requesting  authority  to  expand  the 
subzone  to  include  six  additional  sites: 
proposed  Site  6  (3  acres) — Bollinger 
Algiers,  LLC,  434  Powder  St.,  Ne>v 
Orleans;  proposed  Site  7  (40  acres) — 
Bollinger  Gretna,  4640  Peters  Rd., 
Harvey;  proposed  Site  8  (58  acres) — 
Bollinger  Gulf  Repair,  3900  Jourdan 
Road  W,  New  Orleans;  proposed  Site  9 
(30  acres)  Bollinger  Quick  Repair,  615 
Destrehan  Ave.,  Harvey;  proposed  Site 
10  (4  acres)  Bollinger  Fourchon,  LLC, 
106  Norman  Doucet  Dr.,  Golden 
Meadow;  and,  proposed  Site  11  (21 
acres)— Chand.  LLC,  157  Highway  654, 
Matthews.  The  Bollinger  facilities  are 
used  for  the  construction  and  repair  of 
commercial  and  government  vessels  for 
domestic  and  international  customers. 

This  proposal  does  not  request  any 
new  authority  under  FTZ  procedures  in 
terms  of  products  or  components,  -but  it 
does  involve  a  potential  increase  in  the 
facility's  level  of  production  imder  FTZ 
procedures.  Bollinger  will  operate  the 
proposed  sites  as  an  integral  part  of 
Subzone  124H. 

The  proposed  expanded 
manufacturing  activity  conducted  under 
FTZ  procedures  would  be  subject  to  the 
"standard  shipyard  restriction" 
applicable  to  foreign-origin  steel  mill 
products  (e.g.,  angles,  pipe,  plate), 
which  requires  that  Customs  duties  be 
paid  on  such  items. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230.  The 
closing  period  for  their  receipt  is  March 
18,  2002.  Rebuttal  conunents  in 
response  to  material  submitted  during 
the  foregoing  period  maybe  submitted 


during  the  subsequent  15-day  period  (to 
April  1.  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
One  Canal  Place,  365  Canal  Street,  Suite 
1170,  New  Orleans,  LA  70130. 

Dated:  January  8,  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  02-975  Filed  1-14-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[AHI75-703] 

Notice  of  Hnal  Results  of  Antidumping 
Duty  Administrative  Review:  Granular 
Potytelrafluoroethylene  Resin  From 
Italy 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  September  10,  2001,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  twelfth  administrative 
review  of  the  antidumping  duty  order 
on  Granular  Polytetrafluoroethylene 
Resin  from  Italy.  The  review  covers  one 
producer/exporter  of  the  subject 
merchandise,  Ausimont  SpA,  and  its 
U.S.  affiliate,  Ausimont  USA 
(Ausimont).  The  period  of  review  (POR) 
is  August  1, 1999,  through  July  31,  2000. 
Based  on  our  analysis  of  conunents 
received,  these  final  results  differ  from 
the  preliminary  results.  The  final  results 
are  listed  below  in  the  Final  Results  of 
Review  section. 

EFFECTIVE  DATE:  January  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Schepker  or  Amber  Musser,  at 
(202) 482-1756  or  (202) 482-1777, 
respectively;  AD/CVD  Enforcement, 
Office  V,  Group  H,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW.,  Washington,  D.C.  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulatioiis 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1. 1995,  the 
effiective  date  of  the  amenchnents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 


J. 
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otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (April  2001). 

Background 

On  September  10,  2001,  the 
Department  published  in  the  Federal 
Register  the  preliminary  results  of  the 
twelfth  administrative  review  of  the 
antidumping  duty  order  on  Granular 
Polytetr^uoroethylene  Resin  bom 
Italy.  See  Notice  of  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review:  Granular 

Polytetrafluoroethylene  Resin  from  Italy, 
66  FR  46996  (September  10,  2p01) 
[Preliminary  Results). 

We  invited  parties  to  comment  on  the 
Preliminary  Results.  On  October  10, 
2001,  we  received  a  case  brief  from  the 
petitioner,  E.I.  Dupont  de  Nemoius  & 
Company  (Dupont).  We  did  not  receive 
a  case  brief  from  the  respondent, 
Ausimont.  On  October  17,  2001,  we 
received  a  rebuttal  brief  from  Ausimont. 
No  other  interested  parties  filed  case  or 
rebuttal  briefs. 

Scope  of  the  Review 

The  product  covered  by  this  review  is 
granular  PTFE  resin,  filled  or  imfilled. 
This  order  also  covers  PTFE  wet  raw 
polymer  exported  from  Italy  to  the 
United  States.  See  Final  Affirmative 
Determination;  Granular 
Polytetrafluoroethylene  Resin  from  Italy, 
58  FR  26100  (April  30, 1993).  This  order 
excludes  PTFE  dispersions  in  water  and 
fine  powders.  During  the  period  covered 
by  this  review,  such  merdiandise  was 
classified  under  item  number 
3904.61.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS).  We 
are  providing  this  HTS  number  for 
convenience  and  U.S.  Custoins  purposes 
only.  The  writtrai  description  of  the 
■  scope  remains  dispositive. 

Analysis  of  CoDunents  Received 

All  issues  raised  in  the  case  briefs  by 
parties  to  this  administrative  review  are 
addressed  in  the  "Issues  and  Decision 
Memorandum"  {Decision 
Memorandum)  from  Bernard  T.  Carreau, 
Deputy  Assistant  Secretary  ^Import 
Administration,  to  Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration,  dated  January  8,  2002, 
which  is  hereby  adopted  by  this  notice. 
Attached  to  this  notice,  as  an  appendix, 
is  a  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded 
in  the  Decision  Memorandum.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  review  and  the 


corresponding  recommendations  in  the 
public  version  of  this  memorandum, 
which  is  on  file  in  Room  B-099  of  the 
main  Commerce  building.  In  addition,  a 
complete  version  of  the  public  version 
of  the  Decision  Memorandum  can  be 
accessed  directly  on  the  Web  at 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  comments 
received,  we  have  made  an  adjustment 
to  the  calculation  methodology  in 
determining  the  final  diunping  margins 
in  the  proceeding.  For  the  final 
determination,  we  disallowed  gains  on 
the  sale  of  securities  as  an  offset  to 
financial  expense  and  recalculated  the 
respondent's  interest  expense  ratio.This 
adjustment  is  discussed  in  the  Decision 
Memorandum. 

As  a  result  of  o\u  review,  we 
determine  that  the  following  weighted- 
average  mafgin  exists  for  the  period  of 
August  1, 1999,  through  July  31,  2000: 


Fxporter/Maniifacturer 

Weighted- 
Average 

Ausifnont  SoA 

2.15 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated 
importer-specific  assessment  rates  based, 
on  the  ratio  of  the  total  amount  of 
antidumping  duties  calculated  for  the 
importer-specffic  sales  to  the  total 
entered  value  of  the  same  sales.  Where 
the  assessment  rate  is  above  de  minimis, 
we  will  instruct  the  Customs  Service  to 
assess  duties  on  all  entries  of  subject 
merchandise  by  that  importer.  The 
Department  will  issue  appraisement 
instructions  directly  to  the  Customs 
Service. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)  of  the  Act:  (1)  For  the 
exporter/manufactiuer  covered  by  this 
review,  the  cash  deposit  rate  will  be  the 
rate  listed  above;  (2)  for  merchandise 
exported  by  producers  or  exporters  not 
covered  in  this  review  but  covered  in  a 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  continue  to  be  the 


company-specific  rate  published  in  the 
most  recent  final  results  in  which  that 
producer  or  exporter  participated;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review  or  in  any  previous  segment  of 
this  proceeding,  but  the  producer  is,  the 
cash  deposit  rate  will  be  that  established 
for  the  producer  of  the  merchandise  in 
these  final  results  of  review  or  in  the 
most  recent  final  results  in  which  that 
producer  participated;  and  (4)  if  neither 
the  exporter  nor  the  producer  is  a  firm 
covered  in  this  review  or  in  any 
previous  segment  of  this  proceeding,  the 
cash  deposit  rate  will  be  46.46  percent, 
the  "All  Others"  rate  established  in  the 
less-than-fair- value  investigation  (53  FR 
26096,  July  11, 1988).  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402  (f) 
to  file  a  certificate  regarding  the 
reimbursement  of  antidiunping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presimiption  that  reimbursement  of 
antidumping  duties  occurred,  and  in  the 
subsequent  assessment  of  double 
antidumping  duties. 

This  notice  also  is  the  only  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the  return  or 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  retiun/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  Uie  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

We  are  issuing  and  publishing  these 
results  and  notice  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act. 

Dated:  January  8.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

APPENDIX 

1.  Financial  Expense  Calculation. 

2.  Application  of  the  Special  Rule. 

3.  Calculation  of  Constructed  Export  Price 
Profit  Ratio. 

4.  Scope  of  the  Review. 

(FR  Doc.  02-970  Filed  1-14-02;  8:45  am] 
BtLUNQ  CODE  3S10-O8-P 
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DEPARTMENT  OF  COMMERCE 
imenurtional  Trade  Admlnlatration 


[A-201-802] 

Gray  Portland  Cement  and  Clinker 
From  Mexico;  Notice  of  Extension  of 
Final  Results  of  Antidumping  Duty 
Administrative  Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  extension  of  time 
limits  for  final  results  of  antidumping 
duty  administrative  review. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  The  review  covers  one 
manufacturer/exporter,  CEMEX,  S.A.  de 
C.V,  and  its  affiliate,  GCC  Cemento,  S.A. 
de  C.V.  The  period  of  review  is  August 
1, 1999,  through  July  31. 2000. 
EFFECTIVE  DATE:  January  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla,  AD/CVD  Enforcement 
Group  I,  Office  3,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3477. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
efiiective  date  of  the  amendinents  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act. 

Extenaon  of  Tiine  Limit  for  Final 
Results 

The  Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  this  administrative  review  on 
September  13,  2001  (66  FR  47632).  The 
deadline  for  completing  the  final  results 
of  the  review  is  January  11,  2002.  Under 
sa:tion  751(a)(3)(A)  of  the  Act,  the 
Department  may  extend  the  deadline  for 
completion  of  an  administrative  review 
if  it  determines  Aat  it  is  not  practicable 
to  complete  the  review  within  the 
statutory  time  limit.  Due  to  the 
complexity  of  the  issues,  such  as 
product  matching  and  whether  certain 
sales  are  outside  the  ordinary  course  of 
trade,  the  Department  determines  that  it 
is  not  practicable  to  complete  the  final 
results  of  this  review  within  the 
statutory  time  limit.  Therefore,  the 
Department  is  extending  the  time  limit 


for  the  final  results  in  this  review  to 
March  12,  2002. 

Dated:  January  9,  2002. 
Susan  Kuhbach, 

Acting,  Deputy  Assistant  Secretary,  for  AD/ 
CVD  Enforcement  I. 
(FR  Doc.  02-973  Filed  1-14-02;  8:45  am] 

BILLING  COOC  3510-D&-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-57a-815] 

Sulfanilic  Acid  From  the  People's 
Reput>lic  of  China;  Final  Results  and 
Final  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  15,  2002. 
summary:  On  September  10,  2001,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on 
sulfanilic  acid  fi-om  the  People's 
Republic  of  China.  The  review  covers 
exports  of  this  merchandise  to  the 
United  States  for  the  period  August  1, 
1999,  through  July  31,  2000,  and  three 
firms:  Zhenxing  Chemical  Industry 
Company  (Zhenxing),  Yude  Chemical 
Industry  Company  (Yude),  and  Baoding 
Chemical  Industry  Import  and  Export 
Corporation  (Baoding).  The  final  results 
of  this  review  indicate  that  there  are 
dumping  margins  only  for  Zhenxing  and 
the  "PRC  enterprise." 

We  find  that  Baoding  acted  as 
Zhenxing's  shipping  agent  in  preparing 
Zhenxing's  export  documents  and 
coordinating  its  shipments  of  subject 
merchandise  to  the  United  States  during 
the  FOR.  Therefore,  we  are  rescinding 
the  review  of  Baoding  since  we  did  not 
find  Baoding  to  be  involved  in  any  sales 
of  sulfanilic  acid  to  the  United  States 
other  than  those  reported  by  23ienxing. 
In  addition,  we  are  rescinding  the 
review  with  respect  to  Yude  because 
Yude  did  not  export  the  subject 
merchandise  to  the  United  States  during 
the  period  of  review  (FOR).  We  have 
made  changes  in  the  margin 
calculations  for  these  final  results  which 
are  listed  below  in  the  "Final  Results  of 
the  Review"  section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sean  Carey  or  Dana  Mermelstein,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW.,  Washington,  DC  20230  at 


(202)  482-3964  or  (202)  482-1391, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930  (the  Act),  as     . 
amended.  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  19  CFR  part  351 
(2001). 

Background 

On  September  10,  2001,  the 
Department  published  the  preliminary 
results  of  the  administrative  review  of 
the  antidumping  duty  order  on 
sulfanilic  acid.  See  Sulfanilic  Acid  from 
the  People's  Republic  of  China; 
Prelinunary  Results  of  Antidumping 
Duty  Administrative  Review 
(Preliminary  Results),  66  FR  47003 
(September  10.  2001).  Petitioner  filed  a 
supplemental  submission  on  September 
28,  2001,  of  additional  publicly 
available  information  (PAI)  to  value 
factors  of  production.  On  October  1, 
2001,  respondents  also  submitted,  on  a 
timely  basis,  PAI  for  the  Department's 
consideration  in  the  instant 
administrative  review.  Petitioner  filed 
additional  factual  information  in 
rebuttal  to  respondents  PAI  on  October 
10,  2001.  On  November  2,  2001,  the 
Department  issued  the  verification 
report  discussing  our  on-site  inspection 
of  relevant  sales  and  financial  records. 
Respondents  filed  a  case  brief  with  the 
Department  on  November  16,  2001,  and 
petitioner  submitted  a  rebuttal  brief  to 
the  Department  on  November  21,  2001. 
Finally,  at  respondents'  request,  a 
hearing  was  held  at  the  Department  on 
November  29.  2001.  The  hearing  was 
attended  by  both  respondents  and 
petitioner. 

Scope  of  Review 

Imports  covered  by  this  review  are  all 
grades  of  sulfanilic  acid,  which  include 
technical  (or  crude)  sulfanilic  acid, 
refined  (or  purffied)  sulfanilic  acid  and 
sodium  salt  of  sulfanilic  acid. 

Sulfenilic  acid  is  a  sjmthetic  organic 
chemical  produced  bom  the  direct 
sulfonation  of  aniline  with  siilfuric  add. 
Sulfanilic  acid  is  used  as  a  raw  material 
in  the  production  of  optical  brighteners, 
food  colors,  specialty  dyes,  and  concrete 
additives.  The  principal  differences 
between  the  grades  are  the  luidesirable 
quantities  of  residual  aniline  and  alkali 
insoluble  materials  present  in  the 
sulfanilic  acid.  All  grades  are  available 
as  dry,  free  flowing  powders. 

Technical  sulfanilic  acid,  classifiable 
under  the  subheading  2921.42.22  of  the 
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Harmonized  Tariff  Schedule  (HTS), 
contains  96  percent  minimum  suffanilic 
acid,  1.0  percent  maximum  aniline,  and 
1.0  percent  maximum  alkali  insoluble 
materials.  Refined  sulfanilic  acid,  also 
classifiable  under  the  subheading 
2921.42.22  of  the  HTS,  contains  98 
percent  minimum  sulfanilic  acid,  0.5 
percent  maximum  aniline  and  0.25 
.  percent  maximiun  alkali  insoluble 
materials. 

Sodium  salt  (sodium  sulfanilate), 
classifiable  under  the  HTS  subheading. 
2921.42.90,  is  a  powder,  granular  or 
crystalline  material  which  contains  75 
percent  minimum  equivalent  sulfanilic 
acid,  0.5  percent  maximum  aniline 
based  on  the  equivalent  sulfanilic  acid 
content,  and  0.25  percent  maximum  • 
alkali  insoluble  materials  based  on  the 
equivalent  sulfanilic  acid  content. 

Although  the  HTS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Period  of  Review 

The  review  period  is  August  1, 1999 
through  July  31,  2000. 


Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  information  provided 
by  the  respondents  using  standard 
verification  procedures,  including  on- 
site  inspection  of  the  manufactiu«r's 
facilities,  and  the  examination  of 
relevant  sales  and  financial  records.  The 
results  of  our  verification  are  discussed 
in  the  verification  report,  a  public 
version  of  which  is  on  file  in  the  Central 
Records  Unit  (CRU),  room  B-099  of  the 
Main  Commerce  Building. 

Final  Rescission  of  Review  with 
Respect  to  Yude 

In  the  last  administrative  review,  the 
Department  did  not  reach  the  issue  of 
whether  to  collapse  Zhenxing  and  Yude 
due  to  our  determination  to  assign  the 
PRC-wide  rate  to  Yude  and  Zhenxing  as 
adverse  facts  available.  See  Sulfanilic 
Acid  from  the  People's  Republic  of 
China;  Final  Results  of  Administrative 
Review,  66  FR  15837  (March  21,  2001) 
and  accompanying  Decision  Memo  at 
Comment  10,  on  file  in  the  CRU.  For 
purposes  of  this  review,  the  Department 
did  not  analyze  the  issue  of  whether  to 
collapse  Yude  and  Zhenxing  because  we 
are  rescinding  the  review  with  respect 
to  Yude,  as  Yude  did  not  export  the 
subject  merchandise  to  the  United 
States  during  the  POR. 

Separate  Rate  Analjrsis  for  Zhenxing 

It  is  the  Department's  standard  policy 
to  assign  to  all  exporters  of  the 
merchandise  subject  to  review  in  non- 


market  economy  countries  a  single  rate, 
unless  an  exporter  can  affirmatively 
demonstrate  an  absence  of  government 
control,  both  in  law  [de  jure]  and  in  fact 
(de  facto),  with  respect  to  exports.  See 
Mitsubishi  Heavy  Industries,  Ltd.,  v. 
U.S.,  54  F.Supp  2d  1183,  (CIT  1999). 
Based  on  our  findings  at  verification 
and  our  analysis  of  comments  received 
from  the  interested  parties,  we  continue 
to  find  an  absence  of  government 
control,  both  in  law  and  in  fact,  over 
Zhenxing's  export  activities,  and 
determine  that  a  separate  rate  should  be 
applied  to  Zhenxing.  For  further 
discussion  of  the  Department's 
preliminary  determination  regarding  the 
issuance  of  separate  rates,  see  Separate 
Rates  Decision  Memorandum  for 
Barbara  Tillman,  Director.  Office  of  AD/ 
CVD  Enforcement  VII,  dated  August  31, 
2001.  A  public  version  of  this 
memorandum  is  on  file  in  the  CRU. 

Analysts  of  Comments  Received 

As  noted  above,  specific  issues  and 
comments  raised  in  the  respondents' 
case  brief  and  petitioner's  rebuttal  brief 
are  addressed  in  the  Decision 
Memorandum,  which  is  hereby  adopted 
by  this  notice.  A  list  of  issues  which 
parties  have  raised  and  to  which  we 
have  responded,  all  of  which  are  in  the 
Decision  Memorandum,  is  attached  to 
this  notice  as  Appendix  I.  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  review  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Department's  CRU.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Internet  at  http://ia.ita.doc.gov. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  certain  changes 
in  the  margin  calculations.  For  a 
discussion  of  the  issues  and  changes  in 
the  margin  calculation  for  Zhenxing, 
refer  to  the  Decision  Memorandum  and 
the  Department's  Final  Results  Analysis 
Memorandum  for  Barbara  Tillman, 
Director,  Office  of  AD/CVD  Enforcement 
Vn,  dated  January  8,  2002.  A  public 
version  of  these  memoranda  are  on  file 
in  the  CRU. 

Final  Results  of  Review 

We  determine  the  weighted  average 
dumping  margin  for  Zhenxing  for  the 
period  August  1, 1999  through  July  31, 
2000  to  be  54.40  percent.  Piu^uant  to  19 
CFR  351.224(b),  the  Department  will 
disclose  to  parties  to  the  proceeding  any 
calculations  performed  in  connection 
with  these  final  results  within  five  days 
after  the  date  of  publication  of  this 
notice. 


Duty  Assessments  and  Cash  Deposit 
Requirements 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  review  for  all 
shipments  of  sulfanilic  acid  from  the 
PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(2)(C)  of  the  Act:  (1)  The 
cash  deposit  rate  for  the  reviewed 
company  listed  above  will  be  the  rate 
for  that  firm  established  in  the  final 
results  of  this  review;  (2)  for  companies 
previously  found  to  be  entitled  to  a 
separate  rate  and  for  which  no  review 
was  requested,  the  cash  deposit  rate  will 
be  the  rate  established  in  the  most 
recent  review  of  that  company;  (3)  for 
all  other  PRC  exporters  of  subject 
merchandise,  the  cash  deposit  rate  will 
be  the  PRC-wide  rate  of  85.20  percent; 
and  (4)  the  cash  deposit  rate  for  non- 
PRC  exporters  of  subject  merchandise 
from  the  PRC  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

Notification  of  Interested  Parties 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  section  351.402(f)(2)  of  the 
Department's  regulations  to  file  a 
certificate  regarding  the  reimbiusement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ( APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  section  351.305(a)(3)  of  the 
Department's  regulations.  Timely 
written  notification  of  the  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  in  accordance  with  sections 
751(a)(1)  and  777  (i)(l)  of  the  Act. . 
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Dated:  January  8,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration^, 

Appendix  I:  Issues  Discussed  in 
Decision  Memorandum 

(See  Web  address  http://ia.ita.doc.gov) 

Comments  and  Responses 

1.  Surrogate  Value  for  Aniline. 

2.  Calculation  of  Indirect  Selling  Expenses. 

3.  Calculation  of  Packing  Expenses. 

4.  Calculation  of  Overhead  used  for  the 
Constructed  Export  Price. 

5.  Deduction  of  Duties  from  U.S.  Sales 
Price. 

(FR  Doc.  02-971  Filed  1-14-02;  8:45  am] 
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DEPARTMENT  OF  COHMERCE 

InlernlloiMil  Trade  Administration 
[C-SS0-t3S]  I 

Rnai  Raaults  and  Partial  Rasdaaion  of 
CoumarvaHIng  Duty  AdmliilahaUva 


Strip  in  CoNa  From  tlw  Republic  of 
Korea  i 

AGENCY:  Import  AdministratiDn, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
coimtervailing  duty  administrative 
review. 

SUMMARY:  On  September  10,  2001,  the 
Department  of  Commerce  (the 
D^artment)  published  in  the  Federal 
Kegisler  its  preliminary  results  and 
partial  rescission  of  administrative 
review  of  the  countervailing  duty  order 
on  stainless  steel  sheet  and  strip  from 
the  Republic  of  Korea  for  the  period 
Novonber  17, 1998  through  December 
31, 1999  (66  FR  47008).  The  Department 
has  now  completed  this  administrative 
review  in  accordance  with  section 
751(a)  of  the  Tariff  Act  of  1930.  as 
amended  (the  Act). 

Based  on  information  received  since 
the  preliminary  results  and  our  analysis 
of  the  comments  received,  the 
Department  has  revised  the  net  subsidy 
rate  for  Inc:hon  Iron  and  Steel  Co. 
(Inchon).  Therefore,  the  final  results 
difiier  from  the  preliminary  results.  The 
final  net  subsidy  rate  for  the  reviewed 
company  is  listed  below  in  the  section 
entitled  "Final  Results  of  Review." 
EFFECTIVE  DATE:  January  15,  2002. 
FOR  FURTHER  MFORMATKW  CONTACT: 
Tipten  Troidl  or  Darla  Brown,  Office  of 
AD/CVD  Enforcement  VI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 


Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  202^82-2786. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Act  as  amended  by 
the  Uruguay  Round  Agreements  Act 
(URAA)  effective  January  1, 1995.  The 
Department  conducted  this 
administrative  review  in  accordance 
with  section  751(a)  of  the  Act.  All 
citations  to  the  Department's  regulations 
reference  19  CFR  part  351  (2001)  (CVD 
Regulations),  unless  otherwise 
indicated. 

Background 

Pursuant  to  19  CFR  351.213(b),  this 
review  covers  only  those  producers  or 
exporters  of  the  subject  merchandise  for 
which  a  review  was  spedficaUy 
requested.  Accordingly,  this  review 
covers  InchoiL  This  review  covers  the 
period  November  17, 1998  through 
December  31, 1999  and  fourterai  (14) 
programs. 

On  August  6, 1999,  the  Department 
published  in  the  Federal  Register  the 
countervailing  duty  order  on  stainless 
steel  sheet  and  strip  in  coils  from  the 
Republic  of  Korea.  See  Amended  Final 
Determination:  Stainless  Steel  Sheet 
and  Strip  in  Coils  from  the  Republic  of 
Korea;  and  Notice  of  Countervailing 
Duty  Orders:  Stainless  Steel  Sheet  and 
Strip  from  France,  Italy  and  the 
Republic  of  Korea.  64  FR  42923  (August 
6, 1999). 

We  published  the  preliminary  results 
of  the  instant  administrative  review  in 
the  Federal  Register  on  September  10, 
2001  (66  FR  47008).  We  invited 
interested  parties  to  comment  on  the 
results.  On  October  17,  2001,  we 
received  case  briefs  from  petitioners  and 
respondents.  On  October  22. 2001.  we 
received  rebuttal  brie&  frcnn  petitioners 
and  respondents. 

Scope  of  the  Review 

For  purposes  of  this  review,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
(e.g.,  cold-rolled,  polished,  aliuninized, 
coated,  etc.)  provided  that  it  maintains 


the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

Tne  merchandise  subject  to  this 
review  is  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  at  subheadings:  7219.13.00.30, 
7219.13.00.50,  7219.13.00.70, 
7219.13.00.80,  7219.14.00.30, 
7219.14.00.65.  7219.14.00.90. 
7219.32.00.05.  7219.32.00.20, 
7219.32.00.25,  7219.32.00.35, 
7219.32.00.36,  7219.32.00.38, 
7219.32.00.42,  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20, 
7219.33.00.25,  7219.33.00.35, 
7219.33.00.36,  7219.33.00.38, 
7219.33.00.42.  7219.33.00.44, 
7219.34.00.05,  7219.34.00.20, 
7219.34.00.25,  7219.34.00.30. 
7219.34.00.35,  7219.35.00.05, 
7219.35.00.15.  7219.35,00.30. 
7219.35.00.35,  7219.90.00.10, 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60.  7219.90.00.80, 
7220.12.10.00.  7220.12.50.00, 
7220.20.10.10.  7220.20.10.15, 
7220.20.10.60,  7220.20.10.80, 
7220.20.60.05,  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80,  7220.20.70.05, 
7220.20.70.10,  7220.20.70.15, 
7220.20.70.60,  7220.20.70.80, 
7220.20.80.00,  7220.20.90.30, 
7220.20.90.60.  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  piuposes,  the 
Department's  written  description  of  the 
merchandise  is  dispositive. 

Exduded  from  the  scope  of  this  order 
are  the  following:  (1)  Sheet  and  strip 
that  is  not  annealed  or  otherwise  heat 
treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length.  (3)  plate  {i.e..  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more).  (4)  flat  wire  [i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight. 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note"  1(d). 

The  Department  has  determined  that 
certain  specialty  stainless  steel  products 
are  also  excluded  from  the  scope  of  this 
order.  These  excluded  products  are 
described  below: 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing. 
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by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  frtjm  the  scope  of  this  order. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  msmganese  of  no 
more  than  1.0  percent,  chromiimi  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  between  0.002  and  0.05  percent,  and 
total  rare  earth  elements  of  more  than 
0.06  percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
'  12,000  gauss,  and  a  coercivity  of 


between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrijme  III." ' 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactured  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromium,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  currently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."  2 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titaniimi  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  imder 
proprietary  trade  names  such  as 
"Durphynox  17."^ 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instnunents  are  also  excluded  from  the 
scope  of  this  order.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g., 
carpet  knives).'*  This  steel  is  similar  to 
ASTM  grade  440F,  but  containing,  by 


'  "Amokrome  III"  is  a  trademaric  of  the  Arnold 
Engineering  Company. 

2  "Gilphy  36"  is  a  trademark  of  Imphy.  S.A. 

^  "Durphynox  17"  is  a  trademark  of  Imphy.  S.A. 

■•  This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 


weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"G1N4  HI-C."  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISl  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GINS"  steel. 
The  third  specialty  steel  has  a  chemical 
composition  similar  to  AISI  420  F.  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  supplied  as,  for  example,  "GIN6." 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  review 
are  addressed  in  the  "Issues  and 
Decision  Memorandum"  (Decision 
Memorandum)  dated  January  8,  2002, 
which  is  hereby  adopted  by  this  notice. 
A  list  of  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  Appendix  I.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandum,  which  is  on  file  in  room 
B-099  of  the  Main  Commerce  Building. 
In  addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  World  Wide  Web  at 
http://ia.ita.doc.gov,  under  the  heading 
"Federal  Register  notices."  The  paper 
copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Final  Results  of  Review 

in  accordance  with  section 
705(c)(l)(B)(i)  of  the  Act,  we  calculated 
an  ad  valorem  subsidy  rate  for  Inchon. 
For  the  period  November  17,  1998 
through  December  31,  1999.  we 
determine  the  net  subsidy  for  Inchon  to 
be  4.21  percent  ad  valorem^ 
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We  will  instruct  the  Customs  Service 
("Customs")  to  assess  coimtervailing 
duties  as  indicated  above.  The 
Department  will  also  instruct  Customs 
to  collect  cash  deposits  of  estimated 
coimtervailing  duties  in  the  percentage 
detailed  above  of  the  f.o.b.  invoice 
prices  on  all  shipments  of  the  subject 
merchandise  from  the  producers/ 
exporters  under  review,  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
administrative  review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  coimtry-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procediues  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)  of  the 
Act.  The  requested  review  will  normally 
cover  only  those  companies  specifically 
named.  See  19  CFR  351.213(b).  Pursuant 
to  19  CFR  351.212(c),  for  all  companies 
for  which  a  review  was  not  requested, 
duties  must  be  assessed  at  the  cash 
deposit  rate,  and  cash  deposits  must 
continue  to  be  collected,  at  the  rate 
previously  ordered.  As  such,  the 
countervailing  duty  cash  deposit  rate 
applicable  to  a  company  can  no  longer 
change,  except  pursuant  to  a  request  for 
a  review  of  that  company.  See  Federal- 
Mogul  Corporation  and  The  Tonington 
Company  V.  United  States,  822  F.  Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 
V.  United  States,  822  F.  Supp.  766  (CIT 
1993).  Therefore,  the  cash  deposit  rates 
for  all  companies  except  those  covered 
by  this  review  will  be  unchanged  by  the 
results  of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  coimtry-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  will  be  the  rate  for 
that  company  established  in  the  most 
recenUy  completed  administrative 
proceeding  conducted  under  the  URAA. 
If  such  a  review  has  not  been 
conducted,  the  rate  established  in  the 
most  recently  completed  administrative 
proceeding  piu^uant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments  is  applicable. 
See  Certain  Carbon  Steel  Products  from 
Sweden;  Final  Results  of  Countervailing 
Duty  Administrative  Review,  62  FR 
16549  (April  7, 1997).  This  rate  shall 
apply  to  all  non-reviewed  companies 
until  a  review  of  a  company  assigned 
this  rate  is  requested.  In  addition,  for 


the  period  November  17, 1998  through 
December  31, 1999,  the  assessment  rates 
applicable  to  all  non-reviewed 
companies  covered  by  this  order  are  the 
cash  deposit  rates  in  effect  at  the  time 
of  entry. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 
reimbiu-sement  of  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failvue  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  section  751(a)(1)  of  the  Act. 

Dated:  January  8,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I — Issues  and  Deiasion 
Memorandum 

Summary 

Methodology  and  Background  Information 

I.  Subsidies  Valuation  Information 

1.  Benchmarks  for  Loans  and  Discount  Rate 

2.  Allocation  Period 

3.  Attribution  (Treatment  of  Subsidies 
Received  by  Trading  Companies) 

II.  Analysis  of  Programs 

A.  Programs  Conferring  Subsidies  From  the 
Government  of  Germany 

1.  The  GOK's  Direction  of  Credit 

2.  Article  17  of  the  Tax  Exemption  and 
Reduction  Control  Act  (TERCL):  Reserve 
for  Overseas  Market  Development 

3.  Electricity  Discounts  under  the 
Requested  Loan  Adjustment  Program 
(RLA) 

4.  POSCO's  Provision  of  Steel  Inputs  for 
Less  than  Adequate  Remuneration 

B.  Programs  Determined  to  Be  Not  Used 

1.  Article  16  of  the  TERCL:  Reserve  for 
Export  Loss 

2.  Investment  Tax  Credits  under  Article  10, 
18.  25.  26,  27  and  71  of  TERCL 

3.  Loans  from  the  National  Agricultural 
Cooperation  Federation 

4.  Tax  Incentives  for  Highly-Advanced 
Technology  Businesses  under  the 
Foreign  Investment  and  Foreign  Capital 
Inducement  Act 

5.  Reserve  for  Investment  under  Article  43— 
5  of TERCL 

6.  Export  Insurance  Rates  Provided  by  the 
Korean  Export  Insurance  Corporation 


7.  Special  Depreciation  of  Assets  on 
Foreign  Exchange  Earnings 

8.  Excessive  Duty  Drawback 

9.  Short-Term  Export  Financing 

10.  Export  Industry  Facility  Loans 
III.  Analysis  of  Comments 

Comment  1:  Ministerial  Errors 
Comment  2:  Program-wide  Change 
Comment  3:  U.S.  Dollar  Interest  Rate 
Benchmark  for  Inchon's  Loans 

[FR  Doc.  02-972  Filed  1-14-02;  8:45  am] 
nUJNG  COOE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 

Nattonal  Institute  of  Standards  and 
Technology 

Government  owned  inventions 
available  for  licensing 

agency:  National  Institute  of  Standards 
and  Technology  Commerce. 
ACTION:  Notice  of  Government  owned 
inventions  available  for  licensing. 

SUMMARY:  The  inventions  listed  below 
are  owned  in  whole  or  in  part  by  the 
U.S.  Government,  as  represented  by  the 
Department  of  Commerce,  and  are 
available  for  licensing  in  accordance 
with  35  U.S.C.  207  and  37  CFR  part  404 
to  achieve  expeditious 
commercialization  of  results  of  federally 
funded  research  and  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
these  inventions  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Partnerships,  Building  820, 
Room  213,  Gaithersburg,  MD  20899;  Fax 
301-869-2751.  Any  request  for 
information  should  include  the  NIST 
Docket  No.  and  Title  for  the  relevant 
invention  as  indicated  below. 
SUPPLEMENTARY  INFORMATION:  NIST  may 
enter  into  a  Cooperative  Research  and 
Development  Agreement  ("CRADA') 
with  the  licensee  to  perform  further 
research  on  the  inventions  for  purposes 
of  commercialization.  The  inventions 
available  for  licensing  are: 

NIST  Docket  Number:  99-039US. 

Title:  Fiber  Optic  Tomographic 
Plasma  Uniformity  Monitor. 

Abstract:  The  tomographic  plasma  . 
imiformity  monitor  simultaneously 
measiues  the  optical  emissions  of  a 
plasma  horn  many  different  directions 
through  two  small  windows  in  order  to 
determine  the  plasma  distribution 
within  a  vacuum  chamber., This 
accomplished  with  two  lens  arrays 
coupling  the  light  from  the  plasma  into 
fiber  optic  cables.  The  light  transmitted 
through  each  fiber  optic  cable  is 
simultaneously  recorded  with  a  CCD 
camera.  An  appropriate  tomographic 
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inversion  program  can  then  be  used  to 
convert  the  measiu^d  intensities  into  a 
two  dimensional  map  of  the  plasma 
density.  This  technology  is  available 
only  for  non-exclusive  licensing. 

NIST  Docket  Number:  99-002US. 

Title:  Three  Degree-Of-Freedom 
Telescoping  Geometry  Scanner. 

Abstract:  The  invention  relates  to  a 
three-dimensional  measuring  device, 
comprising  a  rotating  360  degree  sensor 
head,  a  laser  scanner  and  an  extendable 
mast  system.  The  sensor  head  contains 
a  360  degree  rotating  multi-faceted 
mirror,  which  determines  total  path 
distance  from  the  laser  scanner  to  a 
particular  target.  Angular  orientations 
on  both  the  scanner  and  the  faceted 
mirrors  are  calculated  by  a  precision 
encoding  system.  The  measured  total 
path  distance,  mast  system  extension, 
scanner  head  rotation,  mirror  rotation 
angles,  and  mast  deflection  are  all  used 
to  calculate  the  location  of  a  target  point 
in  3-D  space  relative  to  the  scanner.  The 
sensing  device  can  be  utilized  in  the 
construction  and  nuclear  power  areas. 
In  the  nuclear  power  area,  the  mast 
system  can  be  extended  into  a 
contaminated  area  which  the  sensor 
remains  outside  the  contaminated  area, 
thereby  avoiding  contamination 
problems. 

NIST  Docket  Number:  98-OOlUS. 

Title:  Electrophoresis  Gels. 

Abstract:  The  present  invention 
provides  electrophoresis  apparatus  and 
electroporesis  methods  employing  the 
present  invention  provides 
electrophoresis  apparatus  and 
electrophoresis  methods  employing 
gellan  gum  based  gels  employing 
divalent  metal  cation  and  diamine 
cross-linking  agents.  The  gels  are 
reversible  under  conditions  that  do  not 
damage  the  biomolecules  separated 
using  the  gels.  The  present  invention 
also  provides  novel  gellan  giun-based 
gels  which  are  cross-linked  which 
employ  a  diamine  cross-linking  agent. 
NIST  Docket  Number:  00-002US. 
Title:  Crosslinked  Micellar  Gel 
Composition.  » 

Abstract:  A  crosslinked  micellar  gel 
composition  is  comprised  of  a  polymer 
formed  by  a  reaction  between  (a)  ionic 
surfactant  imits  which  include  ionic 
siurfactant  molecules,  each  of  which 
includes  a  counterion  which  has  a  first 
pol5mierizable  functional  group,  (b) 
crosslinking  agent  molecules,  each  of 
which  includes  two  second 
polymerizable  functional  groups,  and  (c) 
a  reaction  initiator  selected  from  the 
group  consisting  of  reaction  initiator 
molecules  and  ultraviolet  light 
radiation,  wherein  the  reaction  initiator 
initiates  a  reaction  between  a  plurality 


of  the  ionic  surfactant  units  with  each 
other  and  a  plurality  of  the  ionic 
siurfoctant  units  with  the  second 
polymerizable  functional  groups.  The 
ionic  surfactant  molecules  are  rodlike  in 
shape.  The  ionic  surfactant  units  can 
consist  essentially  of  ionic  surfactant 
molecules  or,  alternatively,  can  also 
include  co-monomer  molecules.  The 
polymer  compositions  formed  from  the 
reactions  are  crosslinked  micellar  gels 
which  include  a  network  structure  of 
rodlike  micelles  forming  a  soft  gel 
material  which  retains  features  and 
utility  of  rodlike  micelles  and  benefits 
from  the  structural  stability  of  a 
crosslinked  ploymer  matrix.  Dilute 
hydrophobic  solutes  can  be  solubilized 
and  concentrated  in  the  micellar  gel, 
removing  the  containants  from  solution. 
The  gel  which  contains  the  absorbed 
solute  can  then  be  physically  separated 
from  the  solution.  The  crosslinked 
micellar  gel  composition  is  not  limited 
to  aqueous  solutions  and  can  also  be 
used  as  a  delivery  vehicle  for  solutes. 

Dated:  January  3.  2002. 
Karen  H.  Brown, 
Deputy  Director. 

[FR  Doc.  02-997  Filed  1-14-^)2;  8:45  am] 
BILUNG  COOE  351fr-13-4l 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Advanced  Technology  Program 
Advisory  Committee;  Meeting 

agency:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2,  notice  is  hereby  given  that  the 
Advanced  Technology  Program 
Advisory  Committee,  National  Institute 
of  Standards  and  Technology  (NIST), 
will  meet  Wednesday,  January  30,  2002, 
frtim  8:45  a.m.  to  3:45  p.m.  The 
Advanced  Technology  Program 
Advisory  Committee  is  composed  of 
sevenjnembers  appointed  by  the 
Director  of  NIST;  who  are  eminent  in 
such  fields  as  business,  research,  new 
product  development,  engineering, 
education,  and  management  consulting. 
The  purpose  of  this  meeting  is  to  review 
and  make  recommendations  regarding 
general  policy  for  the  Advanced 
Technology  Program  (ATP),  its 
organization,  its  budget,  and  its 
programs  within  the  framework  of 
applicable  national  policies  as  set  forth 


by  the  President  and  the  Congress.  The 
agenda  will  include  an  update  on  the 
ATP  competition,  an  overview  of  the 
NIST  Industrial  Liaison  Office,  a 
presentation  from  the  National 
Governors  Association  on  efforts  to 
assist  states  develop  innovative 
strategies  for  science  and  technology,  a 
presentation  from  Harvard  University 
on  the  funding  gap  as  it  relates  to  states 
and  universities,  and  a  presentation 
from  the  State  Science  and  Technology 
Institute  on  existing  state  S&T  strategies. 
Discussions  scheduled  to  begin  at  8:45 
a.m.  and  to  end  at  9:50  a.m.  and  to  begin 
at  3:00  p.m.  and  to  end  at  3:45  p.m.  on 
January  30,  2002  on  the  ATP  budget 
issues  and  staffing  of  positions  will  be 
closed. 

DATES:  The  meeting  will  convene 
January  30,  2002,  at  8:45  a.m.  and  will 
adjourn  at  3:45  p.m.  on  January  30, 
2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  National  Institute  of  Standard^  and 
Technology,  Administration  Building, 
Employees'  Lounge,  Gaithersburg, 
Maryland  20899. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  R.  Russell,  National  Institute  of 
Standards  and  Technology, 
Gaithersburg.  MD  20899-1004, 
telephone  niunber  (301)  975-2107. 

SUPPLEMENTARY  INFORMATKW:  The 

Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Coimsel,  formally  determined  on 
January  3,  2002  that  portions  of  the 
meeting  of  the  Advanced  Technology 
Program  Advisory  Committee  which 
involve  discussion  of  proposed  funding 
of  the  Advanced  Technology  Program 
may  be  closed  in  accordance  with  5 
U.S.C.  552b(c)(9)(B).  because  those 
portions  of  the  meetings  will  divulge 
matters  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  proposed 
agency  actions;  and  that  portions  of 
meetings  which  involve  discussion  of 
staffing  of  positions  in  ATP  may  be 
closed  in  accordance  with  5  U.S.C. 
552b(c)(6),  because  divulging 
information  discussed  in  those  portions 
of  the  meetings  is  likely  to  reveal 
information  of  a  personal  natiue  where 
disclosure  would  constitute  a  clearly 
im warranted  invasion  of  personal 
privacy. 

Dated:  January  9.  2002. 
Karen  H.  Brown, 
Deputy  Director 

(FR  Doc.  02-929  Filed  1-14-02;  8:45  am) 
BILUNG  COOE  3S10-13-4> 
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DEPARTNENT  OF  COMMERCE 

National  Technical  Information  Service 

National  Tedmical  Information  Service 
Advlaory  Board  i 

AGENCY:  National  Technical  Information 
Service,  Commerce. 

ACTION:  Notice;  solicitation  of 
applications  for  NTIS  Advisory  Board 
membership. 

SUMMARY:  The  National  Technical 
Information  Service  (NTIS)  is  seeking 
qualified  Candidates  to  serve  as 
members  of  the  NTIS  Advisory  Board 
(Board).  The  Board  will  meet  at  least 
semiannually  to  advise  the  Secretary  of 
Commerce,  the  Under  Secretary  for 
Technology,  and  the  Director  of  NTIS  on 
NTIS's  mission,  general  policies  and  fee 
structure. 

DATES:  Applications  must  be  received 
no  later  than  February  14,  2002. 

ADDR^SES:  Applications  should  be 
submitted  to  Ronald  E.  Lawson, 
Director,  NTIS,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161. 

FOR  FURTHER  INFORMATION  CONTACT: 

Walter  L.  Finch,  (703)  605-6507. 

SUPPt.EMENTARY  INFORMATION:  The 
National  Technical  Information  Service 
(NTIS)  is  seeking  five  qualified 
candidates  to  serve  as  members  of  its 
Advisory  Board,  one  of  whom  will  also 
be  designated  chairperson.  The  Board 
was  established  pursuant  to  section 
3704b(c)  of  Title  15,  United  States  Code. 
It  will  meet  at  least  semiannually  to 
advise  the  Secretary  of  Commerce,  the 
Under  Secretary  for  Technology,  and  the 
Director  of  NTIS  on  NTIS's  mission, 
general  policies  and  fee  structure. 
Members  will  be  appointed  by  the 
Secretary  and  will  serve  for  three-year 
terms.  They  will  receive  no 
compensation  but  will  be  authorized 
travel  and  per  diem  expenses.  NTIS  is 
seeking  candidates  who  can  provide 
guidance  on  trends  in  the  information 
industry  and  changes  in  the  way  NTIS's 
customers  acquire  and  use  its  products 
and  services.  Interested  candidates 
should  submit  a  resume  and  a  statement 
explaining  their  interest  in  serving  on 
the  Board. 

Dated:  January  3.  2002. 
Ronald  E.  Lawaon, 
Director. 

(FR  Doc.  02-998  Filed  1-14-02;  8:45  ami 
■UMO  CODE  3S10-04-M 


PATENT  AND  TRADEMARK  OFFICE 

Sulmiisslon  for  OMB  Review; 
Comment  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Trademark  Processing 
(proposed  rulemaking.  Electronic 
Submission  of  Applications  for 
Registration  and  cSther  Docvunents). 

Form  Numberfs):  PTO  Form  4.8/4.9/ 
4.16/1478/1478(a)/1553/1581/1583/ 
1963/2000,  PTO/TM/4.16/1583. 

Agency  Approval  Number:  0651- 

0009. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  137,030  hours  annually.  ' 

Number  of  Respondents:  677,151 
responses  per  year. 

Avg.  Hours  Per  Response:  The  time 
needed  to  respond  is  estimated  to  range 
fitim  3  to  30  minutes.  It  is  estimated  that 
the  time  needed  to  complete  the 
electronic  forms  ranges  from  4  to  21 
minutes,  and  the  time  needed  to 
complete  the  paper  forms  v«rith  the 
declaration  ranges  bom  6  to  24  minutes. 
The  information -collection  also  includes 
four  items,  namely,  powers  of  attorney, 
designations  of  domestic 
representatives,  trademark 
amendments/corrections/surrenders , 
and  petitions  to  revive  abandoned 
applications,  for  which  forms  have  not 
been  created  and  which  are  not  subject 
to  the  proposed  mandatory  electronic 
filing  rule.  The  USPTO  estimates  that 
completing  these  items  ranges  from  3  to 
30  minutes.  The  time  estimates  include 
time  to  gather  the  necessary 
information,  create  the  documents,  and 
submit  the  completed  requests. 

Needs  and  Uses:  This  collection  is 
being  submitted  as  a  proposed  addition 
in  support  of  a  proposed  rvilemaking, 
RIN  0651-AB31,  "Electronic 
Submission  of  Applications  for 
Registration  and  (Jther  Dociunents." 
The  USPTO  proposes  to  amend  the 
Rules  of  Practice  in  Trademark  Cases 
(37  CFR)  to  require  electronic  filing  of 
all  documents  for  which  forms  are 
currently  available  through  the 
Trademark  Electronic  Application 
System  (TEAS).  Subject  to  certain 
exceptions  for  parties  who  lack  access  to 
TEAS  or  the  technical  capability  to  use 
TEAS,  and  for  certain  other  parties,  all 
documents  for  which  an  electronic  form 
is  available  in  TEAS  must  be  filed 
through  TEAS. 


The  USPTO  proposes  to  amend  §§1.4, 
1.10,  2.21,  2.56,  2.76,  2.88,  2.89,  2.161, 
2.166,  2.167  and  2.168  of  37  CFR  parts 
1  and  2  to  make  electronic  filing 
through  the  TEAS  system  mandatory.  ; 

This  rulemaking  would  add  an 
additional  requirement  to  this 
collection,  namely  an  affidavit  or 
declaration,  if  appropriate,  that  verifies 
that  the  applicant  or  registrant  or  the 
attorney,  if  any,  for  that  applicant  or 
registrant,  lacks  access  to  "TEAS  or  the 
technical  capability  to  use  TEAS.  Under 
the  proposed  rule,  submissions  that  are 
made  on  paper  but  that  could  be  made 
by  TEAS  and  that  are  not  accompanied 
by  such  an  affidavit  or  declaration  will 
be  returned  imless  the  party  who  made 
the  submission  is  within  the  exception 
provided  for  certain  foreign  applicants 
and  registrants. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  farms;  the 
federal  Government;  and  state,  local  or 
tribal  Government. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  K.  Brown, 
Records  Officer,  Office  of  Data 
Management,  Data  Ad!ministration 
Division,  (703)  308-7400,  USPTO,  Suite 
310,  2231  Crystal  Drive,^  Washington, 
DC  20231 ,  or  by  e-mail  at 
susan.brown@uspto.gov. 

Written  comments  and 
recommendations  for  the  proposed 
collection  should  be  sent  on  or  before 
February  14,  2002  to  David  Rostker, 
OMB  Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dated:  January  9,  2002. 
Susan  K.  Brown, 

Records  Officer.  USPTO.  Office  of  Data 
Management,  Data  Administration  Division. 
[FR  Doc.  02-950  Filed  1-14-02;  8:45  am] 
BIUJNG  CODE  3S10-16-P 


PATENT  AND  TRADEMARK  OFHCE 

Submission  for  OMB  Review; 
Commant  Request 

The  United  States  Patent  and 
Trademark  Office  (USPTO)  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 
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Agency:  United  States  Patent  and 
Trademark  Office  (USPTO). 

Title:  Disclosure  Document  Program. 
Form  Number(s):  PTO/SB/95. 
Agency  Approval  Number:  0651- 

0030. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 
Burden:  4,050  hours  annually. 
Number  of  Respondents:  20,250 
responses  per  year. 

Avg.  Hours  Per  Response:  The  USPTO 
estimates  that  it  will  take  12  minutes  to 
submit  a  Disclosure  Document  Deposit 
Request.  This  includes  time  to  gather 
the  necessary  information,  create  the 
documents,  and  submit  the  completed 
request. 

Needs  and  Uses:  An  applicant  files  a 
disclosiue  dociunent  to  establish  a  date 
of  conception  for  an  invention.  When 
the  USPTO  receives  a  request  for 
disclosiue  dociunent  deposit,  an 
identifying  number  is  assigned  and 
stamped  on  the  document.  The 
dociunent  is  then  filed.  The  information 
is  used  by  the  USPTO  to  establish  the 
date  of  conception  for  an  invention.  The 
USPTO  keeps  a  disclosure  document  for 
only  two  years,  unless  it  is  referred  to 
in  a  related  provisional  or 
nonprovisional  patent  application  filed 
within  the  two-year  period.  The 
disclosure  document  is  not  a  patent 
application,  and  the  date  of  its  receipt 
in  the  USPTO  will  not  become  the 
effective  filing  date  of  any  patent 
application  subsequently  filed. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
not-for-profit  institutions;  and  the 
Federal  Government. 
Frequency:  On  occasion. 
Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Susan  K.  Brown, 
Records  Officer,  Office  of  Data 
Management,  Data  Administration 
Division,  (703)  308-7400,  USPTO,  Suite 
310,  2231  Crystal  Drive,  Washington, 
DC  20231,  or  by  e-mail  at 
susan.bfoivn@uspto.gov. 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  on 
or  before  February  14,  2002  to  David 
Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503. 
Dated:  January  2.  2002. 
Susan  K.  Brown, 

Records  Officer,  USPTO,  Office  of  Data 
Management,  Data  Administration  Division. 
(FR  Doc.  02-951  Filed  1-14-02;  8:45  am] 

BIUJNG  CODE  3510-1»-P 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration;  National  Ignition 
Facility 

AGENCY:  National  Nuclear  Security 
Administration,  Department  of  Energy. 
ACTION:  Notice. 


summary:  On  March  13, 1998,  the  Office 
of  Defense  Programs  within  the 
Department  of  Energy  ("DOE"  or  "the 
Department"),  issued  a  Supplement 
Analysis  (SA)  for  the  National  Ignition 
Facility  (NIF)  to  assist  the  Department 
in  determining  whether  or  not  to 
prepare  a  Supplemental  Programmatic 
Environmental  Impact  Statement  for  the 
Stockpile  Stewardship  and  Management 
Program  (SSM  PEIS).  The  preparation  of 
an  SA  for  this  piupose  is  provided  for 
in  DOE'S  regulations  implementing  the 
National  Environmental  Policy  Act 
(NEPA),  10  CFR  1021.314.  The  SA  was 
prepared  to  address  certain  allegations 
made  by  the  plaintiffs  in  NRDCv.  Pena, 
Civ.  No.  97-936  (SS)  (D.D.C.),  a  lawsuit 
challenging  the  adequacy  of  the  SSM 
PEIS.  The  SA  specifically  addressed  the 
issue  of  using  hazardous  materials  in 
NIF  experiments.  In  the  SA  the 
Department  concluded:  (1)  That  the 
only  proposed  use  of  fissile  or 
fissionable  materials  in  the  NIF 
experiments  is  subgram  quantities  of 
iu'anium-238  in  non-fusion  yield 
experiments,  and  (2)  that  the  impacts 
from  using  iu^nium-238  for  this 
purpose  are  bounded  by  the  analysis  in 
the  SSM  PEIS.  DOE  therefore  concluded 
that  a  supplement  to  the  existing  SSM 
PEIS  was  not  required.  However,  DOE 
was  aware  that  circumstances  could 
change,  and  committed  in  the  SA  to 
prepare  further  NEPA  analysis  if  the 
Department  decides  to  propose 
experiments  outside  the  boimds  of  the 
SSM  PEIS.  The  SA  indicated  that  this 
review  would  be  conducted  within  5 
years  after  the  SSM  PEIS  Record  of 
Decision,  and  would  be  conducted  in 
the  form  of  an  SA.  The  Record  of 
Decision  was  issued  on  December  19, 
1996. 

DOE  has  reviewed  the  current  status 
of  planned  activities  for  the  NIF  and  has 
determined  that  the  circumstances  with 
regard  for  the  proposed  use  of 
hazardous  materials  in  NIF  experiments 
remain  unchanged  from  those  at  the 
time  of  the  preparation  of  the  1998  SA. 
Therefore,  the  Department  has 
concluded  that  there  are  no  substantial 
changes  or  significant  new 
circumstances  or  information  that 
would  justify  preparing  a  new  SA  at  this 
time.  However,  DOE  is  continuing  to 
examine  the  question  of  use  of  certain 


materials  in  NIF  experiments,  consistent 
with  the  requirements  of  the  court 
decision  resolving  NRDC  v.  Pena. 
Pursuant  to  Paragraph  6  of  the  District 
Court's  Memorandum  Opinion  and 
Order,  dated  August  19. 1998,  in  NRDC 
v.  Pena,  DOE,  no  later  than  January  1, 
2004,  will  (1)  determine  that 
experiments  using  materials  listed  in 
the  Order  will  not  be  conducted  in  the 
NIF,  or  (2)  prepare  a  Supplemental  SSM 
PEIS  analyzing  the  reasonably 
foreseeable  environmental  impacts  of 
such  experiments.  DOE  has  in  place  a 
process  to  make  that  determination. 
However,  at  the  present  time  there  are 
no  DOE  proposals  to  use  any  of  these 
materials  in  experiments  in  the  NIF. 
FOR  FURTHER  INFORMATION  CONTACT:  Jay 
Rose,  Office  of  Defense  Programs, 
National  Nuclear  Security 
Administration,  (202)  586-5484. 


Issued  in  Washington,  DC.  on  January  8, 
2002. 

John  Gordon, 
Administrator. 
|FR  Doc.  02-936  Filed  1-14-02;  8:45  am) 

BILLING  CODE  •4S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-55-000] 

CMS  Trunlcline  Gas  Company.  LLC; 
Notice  of  Application 

January  9,  2002. 

Take  notice  that  on  December  26, 
2001.  CMS  Trunkline  Gas  Company, 
LLC  (Trunkline  Gas).  P.O.  Box  4967, 
Houston,  Texas  77210-4967.  filed  an 
application,  in  the  above-referenced 
docket  number  pursuant  to  section  7(c) 
of  the  Natural  Gas  Act  (NGA)  and  part 
157  of  the  Commission's  Rules  and 
Regulations,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
it  to  increase  the  maximum  capacity  of 
its  LNG  metering  facilities  in  Calcasieu 
Parish,  Louisiana.  Also,  Trunkline  Gas 
requests  permission  and  approval  to 
operate  its  pipeline  system  downstream 
of  the  LNG  metering  facilities  to 
accommodate  the  increased  LNG 
receipt.  This  proceeding  is  in 
conjunction  with  a  filing  by  CMS 
Trunkline  LNG  Company,  LLC 
(Trunkline  LNG)  in  Docket  No.  CP02- 
60-000.  The  application  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  web  at  http://wwH'. fere. gov  using 
the  "RIMS  "  link,  select  "Docket*"  and 
follow  the  instructions  (please  call  (202) 
208-2222  for  assistance). 
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In  order  to  meet  the  contractual 
obligations  with  BG  LNG  Services.  Inc. 
(BG  LNG),  Trimkline  LNG  has  requested 
Trunkline  Gas  to  perform  modifications 
to  its  metering  facilities  located  at  the 
tailgate  of  the  Tnmkline  LNG  Terminal. 
The  requested  facility  modification  will 
increase  the  maximum  capacity  of  the 
LNG  metering  facilities  from  1.0  Bcf/d 
to  1.3  Bcf/d  and  allow  Trunkline  Gas  to 
operate  its  30-inch  pipeline,  along  with 
other  paralleling  pipelines,  to  transport 
up  to  1.3  Bcf/d  of  LNG  on  its  South 
Louisiana  pipeline  system.  In  order  to 
accommodate  Trunkline  LNG's  request, 
Trunkline  Gas  is  proposing  to  increase 
the  maximum  capacity  of  its  metering 
focilities  at  the  tailgate  of  LNG's 
terminal  to  1.3  Bcf/d  by  replacing  two 
existing  16-inch  orifice  meter  runs  with 
two  16-inch  ultrasonic  meter  runs  and 
associated  facilities.  This  replacement 
will  allow  increased  deliverability  from 
the  LNG  Terminal  to  Trunkline  Gas.  The 
remaining  three  16-inch  orifice  meter 
runs  will  remain  in  place. 

By  modifying  the  existing  metering 
facilities,  the  maximum  LNG  receipt 
capability  of  the  Trvuikline  Gas  system 
in  Louisiana  will  increase  from  0.7  Bcf/ 
d  to  1.2  Bcf/d  on  a  sustained  basis  and 
bom  1.0  Bcf/d  to  1.3  Bcf/d  on  a  peak 
day  basis.  All  construction  will  be 
performed  aboveground  solely  within 
Trunkline  Gas'  existing  right-of-way 
easement  at  the  LNG  plant.  No  ground 
will  be  distiubed  as  a  result  of  this 
replacement,  nor  will  there  be  an 
increase  in  noise  or  air  emissions  from 
the  proposed  metering  facilities.  The 
cost  of  the  proposed  project  is  estimated 
at  $275,000. 

Any  questions  regarding  the 
application  be  directed  to  William  W. 
Grygar,  Vice  President,  Rates  and 
Regulatory  Affairs,  CMS  Trunkline  LNG 
Company,  LLC,  P.  O.  Box  4967, 
Houston,  Texas  7721Q-4967  at  (713) 
989-7000. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
shoiUd,  on  or  before  January  30,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington.  D.C.  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  part 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  part  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 


of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
conunents  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  dociunents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Cbmmission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
coaapletion  of  its  review  of -the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  commimities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
{H-ovided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 


comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Conunents,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  part  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-907  Filed  1-14-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-^(MM0] 

ClffS  Trunlcline  LNG  Company,  LLC; 
Notice  of  Application 

January  9y  2002. 
Take  notice  that  on  December  26, 

2001,  and  supplemented  on  January  7, 

2002,  CMS  Trunkline  LNG  Company, 
LLC  (Trunkline  LNG),  P.O.  Box  4967, 
Houston,  Texas  77210-4967,  filed  an 
application  in  the  above-referenced 
docket  number  pursuant  to  section  7(c) 
of  the  Natxual  Gas  Act  (NGA)  and  part 
157  of  the  Commission's  Rules  and 
Regulations,  for  a  certificate  of  public 
convenience  and  necessity  authorizing 
the  construction,  operation  and 
maintenance  of  additional  facilities  at 
its  LNG  Terminal  located  in  Calcasieu 
Parish,  Louisiana.  The  application  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  This  filing  may  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Dockett"  and  follow  the 
instructions  (please  call  (202)  208-2222 
for  assistance). 

Trunkline  LNG  proposes  (1)  to 
expand  the  storage  capacity  of  its 
terminal  by  constructing  and  operating 
a  fourth  cryogenic  storage  tank  with  a 
capacity  of  140,000  cubic  meters;  (2)  to 
increase  its  sustainable  daily  sendout 
capability  from  630  MMcf  per  day  to 
1.200  MMcf  per  day  by  constructing  and 
operating  additional  LNG  piunps  and 
LNG  vaporizers;  (3)  to  construct  and 
operate- a  second  marine  unloading 
dock;  and  (4)  appurtenant  supporting 
facilities.  Currently,  all  re-gasified  LNG 
is  transported  itom  Trunkline  LNG's 
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terminal  by  CMS  Trunkline  Gas 
Company,  LLC's  pipeline  facilities 
(Trunkline  Gas)  which  have  a 
certificated  capacity  of  1.0  Bcf  per  day. 
Concurrently,  Trunkline  Gas  is  filing  an 
application.  Docket  No.  CP02-55-O00, 
requesting  a  certificate  of  public 
convenience  and  necessity  authorizing 
Trunkline  Gas  to  modify  its  existing 
metering  facilities  to  accommodate  the 
proposed  increased  LNG  deliveries. 

Trunkline  LNG  conducted  an  open 
season  for  the  future  use  and  potential 
expansion  of  its  terminal.  frt)m 
December  15,  2000  to  February  15, 
2001.  As  a  consequence,  Trunkline  LNG 
entered  into  the  contracts  with  BG  LNG 
Services,  Inc.  (BG  LNG).  In  May  2001, 
Trunkline  LNG  and  BG  LNG  entered 
into  a  firm  service  agreement  (Base 
Agreement)  for  all  the  current 
uncommitted  capacity  at  the  Terminal. 
The  22-year  contract,  which  begins  in 
January  2002,  gives  BG  LNG  the  firm 
service  rights  to  all  of  the  Terminal's 
ciurent  uncommitted  vaporization  and 
storage  capacity  of  approximately  5.1 
Bcf  at  the  ciuxently  effective  maximum 
tariff  rate  under  Rate  Schedule  FTS.  The 
contract  storage  capacity  will  increase  to 
6.3  Bcf  after  the  existing  contract  with 
Trunkline  LNG's  existing  customer, 
Duke  Energy  LNG,  expires  in  August 
2005.  In  addition  to  the  Base 
Agreement,  Trunkline  LNG  and  BG  LNG 
entered  into  an  agreement  (Precedent 
Agreement)  that  sets  the  parameters  for 
a  second  firm  service  agreement 
(Expansion  Agreement)  utilizing  the 
capacity  associated  with  the  Expansion 
Project.  In  essence,  the  Precedent 
Agreement  provides  for  BG  LNG  to 
obtain  additional  firm  storage  capacity 
of  2.7  MMDt  and  daily  sendout 
capability  of  570,000  Dt  per  day  at  the 
Terminal  &t>m  January  1,  2005  until 
December  31,  2023. 

The  proposed  construction  will  take 
place  entirely  on  Tnmkline  LNG's 
property  already  dedicated  to  its 
terminal.  No  new  land  or  rights-of-way 
are  required  for  the  proposed  expansion. 

Trunkline  LNG  estimates  thafthe  total 
capital  cost  of  constructing  its  proposed 
expansion  will  be  approximately  $149.1 
million,  excluding  AFUDC.  Trunkline 
LNG  estimates  that  AFUDC  will  total 
$28.1  million.  The  total  capital  cost 
including  AFUDC  will  be  approximately 
$177.2  million.  The  total  Cost  of  Service 
associated  with  the  expansion  project 
will  be  approximately  $54.2  million. 
The  initial  incremental  recourse  rates 
proposed  by  Trunkline  LNG  for  service 
.  utilizing  the  expansion  facilities  are 
traditional  cost-of-service  based  rates, 
using  the  straight-fixed  variable  rate 
design  methodology.  The  incremental 
recourse  rates  have  been  designed  on 


100%  of  the  costs  associated  with  the 
Expansion  Project.  The  increment^ 
recoiu^e  reservation  rate  will  be  $0.5208 
per  Dt  for  service  under  proposed  Rate 
Schedule  FTS-2,  using  design  imits 
based  on  the  incremental  storage 
capacity  associated  with  the  Expansion 
Project. 

Any  questions  regarding  the 
application  be  directed  to  William  W. 
Grygar,  Vice  President,  Rates  and 
Regulatory  Affairs.  CMS  Trunkline  LNG 
Company,  LLC,  P.O.  Box  4967,  Houston, 
Texas  77210-4967  at  (713)  989-7000. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  30,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  IX:  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR  parts 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  part  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  conunenters  will  be 
placed  on  the  Commission's 
environmental  mailing  Ust,  will  receive 
copies  of  the  environmental  dociunents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 


environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  dociunents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  part  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Conunission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-908  Filed  1-14-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  AD02-6-000] 

Norttteaet  Energy  infrastructure 
Conference;  Notice  of  Technical 
Conference  and  Agenda 

lanuary  8,  2002. 

As  announced  in  the  Notice  of 
Conference  issued  on  December  11, 
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2001,  the  Federal  Energy  Regulatory 
Commission  will  hold  a  conference  on 
January  31.  2002  to  discuss  Ksues 
regarding  energy  infrastructure  in  the 
northeastern  states.  This  one-day 
conference  will  begin  at  8:30  a.m.^  and 
end  approximately  at  4  p.m.,  and  will  be 
held  at  the  Hehnsley  Park  Lane  Hotel, 
36  Central  Park  South,  New  York,  New 
York.  All  interested  persons  are  invited 
to  attend. 

The  conference  will  disciiss  the 
adequacy  of  the  electric,  gas  and 
hydropower  infrastructure  in  the 
Northeast,  and  related  matters.  The 
FERC  Commissioners  will  attend  and 
the  Governors  of  the  northeastern  states 
have  been  invited  to  participate.  The 
goal  of  this  conference  is  to  identify 
present  infrastructure  conditions,  needs, 
investment  and  other  barriers  to 
expansion,  and  environmental  and 
landowner  concerns.  We  look  forward 
to  an  informative  discussion  of  the 
issues  to  clarify  how  the  FERC  can 
fedlitate  and  enhance  a  comprehensive 
collaborative  approach  to  energy 
infrastructure  development  and 
reliability  for  the  northeastern  states.  It 
is  our  firm  belief  that  an  adequate,  well- 
functioning  energy  infrastructure  is  a 
keystone  of  workable,  competitive 
energy  markets. 

The  conference  Agenda  is  appended 
to  this  Notice.  As  the  attached  Agenda 
and  this  Notice  indicate,  the  purpose  of 
the  conference  is  to  discuss  regional 
infrastructure  issues.  The  conference  is 
not  intended  to  deal  with  issues 
pending  in  individually  docketed  cases 
before  the  Commission,  such  as 
applications  involving  hydropower. 
natural. gas  certificates,  or  the  formation 
of  Regional  Transmission  Organizations 
(RTOs).  Therefore,  all  participants  are 
requested  to  foois  on  the  agenda  topics 
and  avoid  discussing  the  merits  of 
individual  cases. 

Opportunities  for  Ustening  to  and 
Obtaining  Transcripts  of  tke  Conference 

The  Capitol  Connection  will  ofiier  this 
meeting  live  via  telephone  coverage  for 
a  fee.  There  will  not  be  live  video 
coverage  or  videotapes  of  the 
conference.  To  find  out  more  about  the 
Capitol  Connection's  phone  bridge, 
contact  David  Reininger  or  Julia  Morelli 
(703-993-3100}.  or  go  to 
www.capitohonnection.ginu.edu. 

Audio  tapes  of  the  meeting  will  be 
available  from  VISCOM  (703-715- 
7999). 


'  This  reflects  a  change  in  starting  time  from  the 
December  11,  2001  notice. 


Additionally,  transcripts  of  the 
conference  will  be  available  from  Ace 
Reporting  Company  (202-347-3700),  for 
a  fee.  The  transcript  will  be  available  on 
the  Commission's  RIMS  system  two 
weeks  after  the  conference. 

As  indicated  in  the  December  11, 
2001  notice,  hotel  rooms  have  been 
blocked  at  the  Helmsley  Park  Lane  Hotel 
(212-371-4000)  under  the  name  of  the 
Federal  Energy  Regulatory  Commission 
for  any  attending  guests  to  reserve  a 
one-  or  two-night  stay,  but  unreserved 
rooms  will  be  released  by  January  15. 
2002. 

Questions  about  the  conference 
program  should  be  directed  to:  Carol 
Connors.  Office  of  External  Affairs, 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  WashingtCHi,  DC 
20426,  202-206-0870. 
carol.connors@ferc.gov. 

C3.  Spencer, 

Acting  Secretary. 

Agenda  for  FERC's  Northeast  Energy 
Ii^astmcture  Conference 

Hehnsley  Park  Lane  Hotel.  New  York. 

NY. 

January  31,2002. 

I.  Opening  Remarks  and  Introductions — 
8:30  a.m.  to  9  a.m. 

Chairman  Pat  Wood,  Commissioner 
Nora  Mead  Brownell,  Commissioner 
William  Massey  and  Commissioner 
Linda  Breathitt 

n.  Overview  of  Current  Energy 
Infrastructure — 9  a.m.  to  9:30  a.m. 

•  Jeff  Wright,  Office  of  Energy 
Projects.  FERC 

m.  Forecasts  for  Future  Energy  Use  and 
Economic  Impacts  of  Energy — 9:30  to  10 
a.m. 

What  is  the  Northeast  region's  economic 

and  demographic  outlook  over  the 

coming  decade? 
What  is  the  forecasted  growth  in  energy 

needs? 
How  much  energy  is  available  and  at 

what  prices? 
Where  is  additional  energy  needed? 

•  Mary  Novak.  Managing  Director- 
Energy  Consulting.  DRI-WEFA 

•  Scott  Sitzer.  Acting  Director,  EIA 

Break — 10  a.m.  to  10:15  a.m. 

IV.  Near-term  Energy  Infrastructure 
Needs  and  Adequacy  of  Supplies — 
10:15  a.m.  to  12  p.m. 

What  are  the  high  priority  infrastructure 
needs  for  today? 


What  happens  if  these  are  not  built? 

Roundtable  discussion  on  infrastructure 
improvements  needed  in  electric, 
hydroelectric,  and  natural  gas 
facilities. 

•  Steve  Whitley,  Senior  V.P.,  New 
England  ISO 

•  Craig  Frew,  President,  New  England 
Gas  Association 

•  Andre  Caille.  President/CEO,  Hydro 
Quebec 

•  Eric  Gustafson,  V.P. —  . 
Transportation  &  Technology,  Buckeye 
Pipeline 

•  Douglas  M.  Logan,  Principal.  Piatt's 
RDI  Consulting 

•  Representative  from  U.S.  EPA 

Lunch  Break — 12  p.m.  to  1  p.m. 

V.  Identifying  Factors  Affecting 
Adequate  Energy  Infrastructure. 
Investment,  and  Alternative  Actions — 
1:15  p.m.  to  3  p.m. 

Why  is  needed  infrastructure  delayed  or 

not  being  built? 
What  barriers  have  to  be  overcome? 
What  can  state  and  federal  governments 

do  to  overcome  these  barriers? 
Do  alternatives  exist  to  new 

infrastructure  projects?         ' 

Roundtable  discussion  of  energy 
infrastructure  barriers  (e.g.,  to  siting, 
construction,  or  investment)  and 
alternatives  to  construction. 

•  Pete  Ehmbar,  Director,  Maryland 
Power  Plant  Research  Program 

•  Richard  Kruse,  Senior  V.P.,  Duke 
Energy  Gas  Transmission 

•  Ron  Erdi  Mirant  Corp. 

•  Richard  Cowart.  Director. 
Regulatory  Assistance  Project 

•  Eugene  R.  McGrath,  Chairman/ 
CEO/Pres.,  Consolidated  Edison  Co.  NY 

•  Ashok  Gupta,  Director — ^Air/Energy. 
Natural  Resources  Defense  Council 

•  Sonny  Popowsky.  Pennsylvania 
Consimier  Advocate 

•  Debra  Coy.  V.P.  &  Utilities  Analyst. 
Charles  Schwab  &  Co. 

VI.  Discussion  by  State  and  Federal 
Officials  of  Next  Steps  and  Closing 
Remarks  by  FERC  Commissioners — 3 
p.m.  to  4  p.m. 

•  Glenn  Booth.  Chief  Economist, 
Canadian  National  Energy  Board 

•  Maureen  Helmer.  Chairwoman.  NY 
Public  Service  Commission 

•  Invited  Governors  and  State 
Commissioners 

[FR  Doc.  02-909  Filed  1-14-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTIGN 
AGENCY 

[OPPTS-00329;  FRL-6814-9] 

National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for 
Hazardous  Substances;  Notice  of 
Charter  Renewal 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  The  charter  for  EPA's 
National  Advisory  Committee  for  Acute 
Exposure  Guideline  Levels  for 
Hazardous  Substances  (NAC/AEGL 
Committee)  is  renewed  for  an  additional 
2-year  period.  EPA  has  determined  that 
the  NAC/AEGL  Committee  is  necessary 
and  finds  that  it  is  in  the  public's 
interest  that  the  NAC/AEGL  Committee 
be  continued. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7401),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact 
Paul  S.  Tobin,  Economics,  Exposing, 
and  Technology  Division  (7406M), 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  triephone 
niunber:  (202)  564-B557;  e-mail  address: 
tobin.paul@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may  be  of 
particular  interest  to  anyone  who  may 
be  affected  if  AEGL  values  are  adopted 
by  government  agencies  for  emergency 
planning,  prevention,  or  response 
programs,  such  as  EPA's  Risk 
Management  Program  imder  the  Clean 
Air  Act  and  Amendments  Section  112r. 
It  is  possible  that  other  Federal  agencies 
besides  EPA,  as  well  as  State  agencies 
and  private  organizations,  may  adopt 
AEGL  values  for  their  programs.  As 
such,  the  Agency  has  not  attempted  t6 
describe  all  the  specific  entities  that 
may  be  affected  by  this  action.  U  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  consult  the  technical 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www  .epa.gov/fedrgstr/ . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  nimiber 
OPPTS-00329.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  coinments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  TSCA 
Nonconfidential  Information  Center, 
North  East  Mall  Rm.  B-607,  Waterside 
Mall,  401  M  St.,  SW.,  Washington,  DC. 
The  Center  is  open  fit)m  noon  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  nxmiber  for  the  ^ 
Center  is  (202)  260-7099. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  renewing  the  charter  for  the 
NAC/AEGL  Committee  for  an  additional 
2-year  period. 

The  NAC/AEGL  Committee  provides 
advice  and  recommendations  to  the 
Administrator  of  EPA  on  issues 
associated  withrthe  development  of 
acute  exposure  guideline  levels  for 
hazardous  substances.  Acute  exposure 
guideline  levels  for  hazardous 
substances  are  used  by  other  Federal 
agencies.  State  and  local  governments, 
and  private  organizations  for  exposure 
limits  in  chemical  emergency  programs. 

It  is  determined  that  the  NAC/AEGL 
Committee  is  in  the  public's  iiiterest  and 
is  related  to  the  performance  of  duties 
imposed  on  the  Agency  by  law. 


B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  charter  for  the  NAC/AEGL 
Committee  is  in  accordance  with  the 
provisions  of  FACA,  5  U.S.C.  App., 
section  9(c). 

List  of  Subjects 

Environmental  protection.  Acute     - 
exposure  guideline  levels.  Hazardous 
substances,  Public  health.  Safety, 
Worker  protection. 

Dated:  |anuary  3,  2002. 

Stephen  L.  )ohnson. 

Assistant  Administrator  for  the  Office  of 
Prevention,  Pesticides,  and  Toxic  Substances. 

[FR  Doc.  02-961  Filed  1-14-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP;-00756;FRL-682a-1] 

HFRA  Scientific  Advisory  Panel; 
Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  There  will  be  a  4-day  meeting 
of  the  Federal  Insecticide,  Fungicide, 
and  Rodenticide  Act  (FIFRA)  and  Food 
Quality  Protection  Act  (FQPA) 
Scientific  Advisory  Panel  (SAP)  to 
review  a  set  of  issues  being  considered 
by  the  Agency  pertaining  to  methods 
used  to  conduct  a  preliminary 
cumulative  risk  assessment  for 
organophosphorous  pesticides.  Seating 
at  the  meeting  will  be  on  a  first-come 
basis.  Individuals  requiring  special 
accommodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  Paul  Lewis  at  the  address  listed 
imder  FOR  FURTHER  INFORMATION 
CONTACT  at  least  5  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 
DATES:  The  meeting  will  be  held  on 
February  5th-ath,  2002  trom  8:30  a.m. 
to  5  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Sheraton  Crystal  City  Hotel,  1800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202.  The  telephone  number  for  the 
Sheraton  Crystal  City  Hotel  is  (703) 
486-1111. 

Requests  to  participate  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION:  To  ensure 
proper  receipt  by  EPA,  your  request 
must  identify  docket  control  number 
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OPP-00756  in  the  subject  line  on  the  . 
first  pag«  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Lewis,  Designated  Federal  Official, 
Office  of  Science  Coordination  and 
Policy,  (7201M),  Environmental 
Protection  Agency,  Ariel  Rios  Bldg., 
1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  564-8450;  fax  number: 
(202)  564-8382;  e-mail  address: 
lewis.paul@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  who  are  or  may  be 
required  to  conduct  testing  of  chemical 
substances  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA), 
FIFRA  and  FQPA.  Since  other  entities 
may  also  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  A  meeting  agenda 
and  background  documents  relevant  to 
this  meeting  are  now  available.  The 
EPA's  position  paper  and  questions  to 
the  FIFRA  SAP,  and  Panel  composition 
(i.e.  SAP  members  and  consultants)  will 
be  available  as  soon  as  possible,  but  no 
later  than  mid  January.  In  addition,  the 
Agency  may  provide  additional 
background  documents  as  the  material 
becomes  available.  You  may  obtain 
electronic  copies  of  these  documents, 
and  certain  other  related  documents  that 
might  be  available  electronically,  from 
the  FIFRA  SAP  Internet  Home  Page  at 
http://www.epa.gov/scipoly/sap.  To 
access  this  document  on  the  Home  Page 
select  Federal  Register  notice 
announcing  this  meeting.  You  can  also 
go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  administrative  record  for 
this  meeting  under  docket  control 
number  OPP-00756.  The  administrative 
record  consists  of  the  documents 
specifically  referenced  in  this  notice, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  material  information,  including 
any  information  claimed  as  Confidential 
Business  Information  (CBI).  This 


administrative  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
In  addition,  the  Agency  may  provide 
additional  background  documents  as  the 
material  becomes  available.  The  public 
version  of  the  administrative  record, 
which  includes  printed,  paper  versions 
of  any  electronic  comments  that  may  be 
submitted  during  an  applicable 
comment  period,  is  available  for 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  bom  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  Can  I  Request  to  Participate  in 
this  Meeting? 

You  may  submit  a  request  to 
participate  in  this  meeting  through  the 
mail,  in  person,  or  electronically.  Do  not 
submit  any  information  in  your  request 
that  is  considered  CBI.  To  ensure  proper 
receipt  by  EPA,  it  is  imperative  that  you 
identify  docket  contiol  number  OPP- 
00756  in  the  subject  line  on  the  first 
page  of  your  request.  Public  statements 
presented  at  the  meetings  should  not  be 
repetitive  of  previously  submitted  oral 
or  written  statements. 

Oral  comments:  Although  requests  for 
oral  comments  are  accepted  until  the 
date  of  the  meeting  (unless  otherwise 
stated),  to  the  extent  that  time  permits, 
interested  persons  may  be  permitted  by 
the  Chair  of  the  FIFRA  SAP  to  present 
oral  statements  at  the  meeting.  Each 
individual  or  group  wishing  to  make  a 
brief  oral  presentation  to  the  SAP  is 
strongly  advised  to  submit  their  request 
to  the  person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT  no  later  than  noon 
Eastern  Standard  Time,  Thursday, 
January  31,  2002  in  order  to  be  included 
on  the  meeting  agenda.  The  request 
should  identify  the  name  of  the 
individual  making  the  presentation,  the 
organization  (if  any)  the  individual  will 
represent,  and  any  requirements  for 
audiovisual  equipment  (e.g.,  overhead 
projector,  35  mm  projector,  chalkboard). 
Oral  statements  before  the  Panel  are 
limited  to  approximately  5  minutes 
unless  prior  arrangements  have  been 
made.  In  addition,  the  speaker  should 
bring  to  the  meeting  30  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  Panel  at  the  meeting. 

Written  comments:  Although  requests 
for  written  comment  are  accepted  until 
the  date  of  the  meeting  (imless 
otherwise  stated),  the  Agency 
encoiu^ges  that  written  statements  be 
submitted  no  later  than  noon  Eastern 
Standard  Time,  Thiusday,  January  31, 


2002  to  provide  Panel  members  the  time 
necessary  to  consider  and  review  the 
comments.  There  is  no  limit  on  the 
extent  of  written  comments  for 
consideration  by  the  Panel.  Persons 
wishing  to  submit  written  comments  at 
the  meeting  should  contact  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT  and  submit  30  copies. 

1.  By  mail.  You  may  submit  a  request 
to:  Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg.,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Information  Resoiuces 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  The  PIRIB  is 
open  bom  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

3.  Electronically.  You  may  submit 
your  request  electronically  by  e-mail  to: 
opp-docket@epa.gov.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Use  WordPerfect 
6.1/8.0  or  ASCII  file  format  and  avoid 
the  use  of  special  characters  and  any 
form  of  encryption.  Be  sure  to  identify 
by  docket  control  number  OPP-00756. 
You  may  also  file  a  request  online  Bt 
many  Federal  Depository  Libraries. 

n.  Background 

A.  Purpose  of  the  Meeting 

The  Food  Quality  Protection  Act  of 
1996  amended  the  FIFRA  and  the 
FFDCA.  One  of  the  major  changes  is  the 
requirement  that  EPA  consider  risk 
posed  by  pesticides  acting  by  common 
mechanism  of  toxicity.  For  such  groups 
of  pesticides,  EPA's  Office  of  Pesticide 
Programs  (OPPJ  has  treated  cumulative 
risk,  under  FQPA,  as  the  risk  of  a 
common  toxic  effect  associated  with 
concurrent  exposure  by  all  relevant 
pathways  and  routes. 

Organophosphorous  pesticides  were 
assigned  priority  for  tolerance 
reassessment  early  during  the  process  of 
FQPA  implementation.  OPP  considered 
whether  this  group  of  pesticides  caused 
common  toxic  effects  by  a  common 
mechanism  of  toxicity  using  EPA's 
"guidance  for  identifying  pesticide 
chemicals  and  other  substances  that 
have  a  common  mechanism  of  toxicity."' 
The  inhibition  of  acetylcholinesterase 
was  a  focal  point  given  that  most 


Federal  Register /Vol.  67.  No.  10 /Tuesday.  January  15,  2002 /Notices 


1975 


organophosphorous  pesticides  cause 
this  response  as  their  critical  and 
common  effect.  When 
acetylcholinesterase  is  inhibited, 
acetylcholine  accumulates  and ' 
cholinergic  toxicity  results  due  to 
continuous  stimulation  of  cholinergic 
receptors  throughout  the  central  and 
peripheral  nervous  systems  which 
innervate  virtually  every  organ  in  the 
body.  Cholinergic  effects  associated 
with  exposures  to  OP  pesticides  have 
been  found  in  both  humans  and 
animals. 

OPP  proceeded  with  the  methodology 
and  risk  assessment  development  in  a 
step  by  step  process.  The  approach  to 
the  risk  assessment  was  evaluated  using 
a  case  study  of  3  organophosphorous 
pesticides.  That  assessment  was 
reviewed  by  the  SAP  (September  and 
December,  1999),  who  recommended 
that  OPP  proceed  with  a  more 
comprehensive  case  study.  OPP 
developed  the  hazard,  dose-response 
and  exposure  assessment  for  twenty 
four  OP  pesticides  and  brought  it  to  the 
SAP  for  comment  in  September  and 
December  of  2000.  Based  on  the 
comments,  the  hazard  and  dose- 
response  assessment  was  revised  and 
again  reviewed  by  the  SAP  in 
September,  2001. 

The  exposure  assessment  of  the  OP 
pesticides  presented  here  incorporates 
probabilistic  approaches  in  all  pathways 
considered:  Food,  drinking  water,  and 
residential/non-occupational.  The 
methodology  for  conducting  a 
prisliminary  cumulative  risk  assessment 
for  the  organophosphorous  pesticides 
presented  here  is  a  first  time  that  the 
Agency  has  assessed  risk  combining 
multiple  sources  of  exposure  for 
multiple  chemicals  acting  via  a  common 
mechanism  of  toxicity.  The  general 
methodology  and  the  specific  approach 
have  been  imder  development  for  5 
years  and  have  been  subject  to  extensive 
peer  review  and  public  comment. 

B.  Panel  Report 

The  Panel  will  prepare  a  report  of  its 
recommendations  to  the  Agency  in 
approximately  60  days.  The  report  will 
be  posted  on  the  FIFRA  SAP  web  site 
or  may  be  obtained  by  contacting  the 
Public  Information  and  Records 
Integrity  Branch  at  the  address  or 
telephone  number  listed  in  Unit  I.  of 
this  document. 

List  of  Subjects       ' 
Environmental  protection. 


Dated:  )anuary  8.  2002. 
Vanessa  Vu, 

Director.Office  of  Science  Coordination  and 

Policy 
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[FRL-7128-4] 

Notice  Of  the  Eighth  Meeting  of  the 
Mississippi  River/Gulf  of  Mexico 
Watershed  Nutrient  Task  Force 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice;  announcement  meeting. 

summary:  This  notice  announces  the 
Eighth  Meeting  of  the  Mississippi  River/ 
Gulf  of  Mexico  Watershed  Nutrient  Task 
Force.  The  purpose  of  this  Task  Force, 
consisting  of  federal,  state,  and  tribal 
members,  is  to  lead  efforts  to  coordinate 
and  support  nutrient  management  and 
hypoxia-related  activities  in  the 
Mississippi  River  and  Gulf  of  Mexico 
watersheds.  The  major  matter  to  be 
discussed  at  the  meeting  is  the 
implementation  of  the  Action  Plan  for 
Reducing,  Mitigating,  and  Controlling 
Hypoxia  in  the  Northern  Gulf  of  Mexico. 
The  Plan  was  developed  in  fulfillment 
of  a  requirement  of  section  604(b)  of  the 
Harmful  Algal  Blooms  and  Hypoxia 
Research  Contit)!  Act  (Pub.  L.  105- 
383— Coast  Guard  Authorization  Act  of 
1998)  and  was  submitted  as  a  Report  to 
Congress  on  January  18,  2001.  The 
public  will  be  afforded  an  opportimity 
to  provide  input  to  the  Task  Force 
during  open  discussion  periods.  The 
meeting  coincides  with  a  meeting  of  the 
Ohio  River  Valley  Water  Sanitation 
Commission  in  the  vicinity,  and  will 
afford  opportunities  for  exchange 
between  the  participants  of  both 
meetings.  The  meeting  room 
accommodates  approximately  125 
people. 

DATES:  The  two-day  meeting  will  be 
held  from  2  p.m.-5:30  p.m.,  February  7. 
2002  and  from  8  a.m.-3:30  p.m., 
February  8,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Radisson  Hotel  and  Suites 
Downtown,  200  North  Fourth  Street,  St. 
Louis,  MO  63102.  A  block  of  rooms  has 
been  reserved  at  the  hotel.  For 
reservations,  call  (314)  621-8200  or  1- 
800-925-1395.  When  making  room 
reservations,  use  the  group  name  "EPA 
Mississippi  River/Gulf  of  Mexico 
Meeting."  (Internet:  http:// 
www.radisson.com/stlouismo) 


FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Mary  Belefski,  U.S.  EPA,  Assessment 
and  Watershed  Protection  Division 
(AWPD).  Mail  Code  4503F,  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460;  Phone  (202)- 
260-7061;  E-mail: 

belefski.mary@epa.gov.  For  additional     ^ 
information  on  logistics  and 
accommodations,  contact  Ansu  John, 
Tetra  Tech,  Inc..  10306  Eaton  Place, 
Suite  340,  Fairfax,  VA  22030;  Phone: 
(703)  385-6000;  E-mail: 
ansu  .john@tetratech-ffx.  com . 

Dated:  January  8,  2002. 
Robert  Wayland  ID, 

Director,  Office  of  Wetlands.  Oceans,  and 
Watersheds. 

IFR  Doc.  02-956  Filed  1-14-02;  8:45  am) 
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[FRL-71 29-11 

Notice  Of  Public  Meeting  of  the 
National  Environmental  Education 
Advisory  Council 

Notice  is  hereby  given  that  the 
National  Environmental  Education 
Advisory  Council,  established  under 
section  9  of  the  National  Environmental 
Education  Act  of  1990  (the  Act),  will 
hold  a  public  meeting  on  January  31  and 
February  01,  2002.  The  meeting  will 
take  place  at  the  Four  Seasons  Hotel, 
411  University  Street.  Seattle,  WA. 
98101  from  9  am  to  5  pm  on  Thursday, 
January  31st  and  Friday,  February  1st. 
The  purpose  of  this  meeting  is  to 
provide  the  Council  with  an 
opportuHity  to  advise  EPA's  Office  of 
Communications,  Education  and  Media 
Relations  (OCEMR)  and  the  Office  of 
Environmental  Education  (OEE)  on  its 
implementation  of  the  Act.  Members  of 
the  public  are  invited  to  attend  and  to 
submit  written  comments  to  EPA 
following  the  meeting. 

For  additional  information  regarding 
the  Council's  upcoming  meeting,  please 
contact  Ginger  Keho,  Office  of 
Environmental  Education  (1704),  Office 
of  Communications,  Education  and 
Media  Relations,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20460  or 
call  (202)  564-0453. 

Dated:  January  8,  2002. 
Ginger  Keho, 

Designated  Federal  Official.  National 
Environmental  Education  Advisory  Council. 
[PR  Doc.  02-957  Filed  1-14-02;  8:45  am] 
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[OPP-66295A;  FRL-6817- 
Benomyl;  Cancellation  Order 

agency:  Environmental  Protection 
Agency  (EPA).  j 

ACnON:  Notice.  ' 

SUMMARY:  This  notice  announces  a 
cancellation  order  for  product 
cancellations  requested  by  the  American 
Mushroom  Institute,  Amvac  Chemical 
Corp.,  Pursell  Industries,  Inc.,  the  Scotts 
Company,  Value  Garden  Supply  LLC, 
and  Volimtary  Piuchasing  Groups,  Inc. 
for  their  registrations  of  pesticide 
products  containing  methyl  1- 
(butylcarbamoyl)-2-benzimidazole 
carbamate,  or  benbmyl,  and  accepted  by 
EPA,  pursuant  to  section  6(f)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA).  This  order 
follows  up  an  October  12,  2001,  notice 
of  receipt  of  request  for  the  above- 
mentioned  voluntary  registration 
cancellations.  In  that  notice,  EPA    - 
requested  comments  on  the  proposed 
canceUations  and  indicated  that  it 
would  issue  an  order  confirming  the 
cancellations.  Any  distribution,  sale,  or 
use  of  canceled  benomyl  products  is 
only  permitted  in  accordance  with  the 
terms  of  the  existing  stocks  provisions 
of  this  cancellation  order. 
DATES:  The  cancellations  are  effective 
January  15,  2002. 

FOR  FURTHER  INFORMATION  COHTACT: 
Demson  Fuller,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Enviromnental 
Protection  Agency,  1200  Peamsylvania 
Ave.,  NW.,  Washington,  DC  20460, 
telephone  number  (703)  308-8062;  fax 
number:  (703)  308-7042;  e-mail  address: 
fiiller.demson@epamail.epa.gov. 
SUPPtEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
benomyl  products.  The  Congressional 
Review  Act,  5  U.S.C.  801  et  seq.,  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  does 
not  apply  because  this  action  is  not  a 
rule,  for  pxirposes  of  5  U.S.C.  804(3). 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particidar  entity,  consult  the  person 


listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  ent^  for  this  doaunent  imder  the 
"Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  nimiber 
OPP-66295A.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  diuing  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBl).  This  official 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,'is 
avEiilable  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  fet)m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Receipt  of  Request  to  Cancel 
Registrations 

A.  Background 

Benomyl  is  a  benzimidazole 
carbamate  and  systemic  foliar  fungicide 
registered  for  use  on  a  variety  of  fruit 
and  vegetable  crops. 

The  technical  registrant,  E.I.  duPont 
de  Nemours  and  Company  (DuPont), 
met  with  the  Agency  on  April  18,  2001, 
and  requested  a  voluntary  cancellation 
of  all  their  registrations  for  products 
containing  benomyl.  DuPont  stated  that 
this  decision  was  based  on  business 
reasons.  Following  a  public  comment 
period  on  the  proposed  cancellations 
and  consideration  of  comments 


received,  the  cancellation  order  was 
published  in  the  Federal  Register  and 
became  effective  on  August  8,  2001. 

The  Agency  also  received  letters  from 
the  following  registrants  requesting 
voluntary  cancellation  of  all  their 
products  containing  benomyl:  American 
Mushroom  Institute,  Amvac  Chemical 
Corp.,  Pursell  Industries,  Inc.,  the  Scotts 
Company,  Value  Garden  Supply  LLC, 
and  Voluntary  Pm*chasing  Groups,  Inc. 

In  their  letters.  Pursell  and  Amvac 
stated  that  they  no  longer  manufocture 
or  distribute  end  use  products  that 
contain  benomyl  and  therefore,  no  end 
use  products  should  be  in  the  channels 
of  trade.  Likewise,  in  their  letter.  Value 
Garden  Supply  noted  that  their  benomyl 
products  are  no  longer  being  sold  and 
they  are  not  aware  of  any  stocks  of  the 
products  in  the  channels  of  trade.  The 
American  Mushroom  Institute  requested 
cancellation  of  its  24(c)  registration  due 
to  the  cancellation  of  DuPont's 
registrations.  The  Scotts  Company  and 
Voluntary  Purchasing  Groups,  Inc.  had 
end-use  products  that  were  suspended 
on  April  13. 1994,  and  May  20, 1998, 
respectively.  Both  registrants  failed  to 
comply  with  a  Data  Call-in  that  was 
issued  on  Jime  16, 1992.  The  Agency 
contacted  both  The  Scotts  Company  and 
Voluntary  Purchasing  Groups,  bic.  to 
notify  them  that  DuPont  canceled  all  its 
benomyl  registrations,  and  both 
registrants  subsequently  submitted  . 
letters  requesting  voluntary 
cancellations. 

Pursuant  to  section  6(f)(1)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  EPA 
aimoimced  receipt  of  these  requests 
from  the  American  Mushroom  Institute, 
Amvac  Chemical  Corp.,  Piusell 
Industries,  Inc.,  The  Scotts  Company, 
Value  Garden  Supply  LLC,  and 
Volimtary  Purchasing  Groups,  Inc.,  in  a 
Federal  Register  Notice  published  on 
October  12,  2001  (66  FR  52132)  (FRI^ 
6805-3).  In  that  Notice,  EPA  provided  a 
30-day  comment  period.  All  of  the 
registrants  requested  the  Administrator 
waive  the  18(>-day  comment  period 
provided  under  FIFRA  section  6(f)(1)(c), 
and  EPA  granted  this  request.  No  public 
comments  were  received  during  the  30- 
day  comment  period. 

B.  Requests  for  Voluntary  Cancellation 
of  Products 

Pursuant  to  FIFRA  section  6(f)(1)(A), 
American  Mushroom  Institute,  Amvac 
Chemical  Corp.,  Pursell  Industries  Inc.. 
the  Scotts  Company,  Value  Garden 
Supply  LLC,  and  Voluntary  P\utJiasing 
Groups,  Inc.,  have  submitted  requests 
for  volimtary  cancellation  of 
registrations  for  their  products 
containing  benomyl.  The  registrations 
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for  which  cancellations  were  requested 
ate  identified  in  the  following  table. 


Product  Registration  Cancellation  Requests 


Company 

Registration  No. 

Product 

American  Mushroom  Institute 

PA-97000200                    , 

Dupont  Benlate'^  SP  Fungicide 

Amvac  Chemical  Corp. 

5481-138 

ALCO*  Systemic  Fungidde 

Pursell  Industries  Inc. 

8660-75 

VertaGreen  Systemic  Disease  Control 

The  Scotts  Company 

538-66 
538-132 

Scotts  Proturf  28-0-7  Fertilizer  Plus  Fungicide  DSB 
Scotts  Proturt  DSB  Fungicide 

Value  Garden  Supply  LLC 

769-874 
769-921 

Pratt  Benomyl  SOW  Systemic  Fungicide 
Science  Benomyl  SOW  Systemic  Fungicide 

Voluntary  Purchasing  Groups,  Inc. 

7401-225 
7401 -*07  . 

Fertilome*  Systemic  Fungicide  with  Benomyl 
American  Brand*  Benomyl  Systemic  Fungicide 

m.  Cancellation  Order 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA,  EPA  is  approving  the  requested 
cancellations.  Accordingly,  EPA  orders 
that  the  registrations  identified  in  Table 
1,  are  hereby  canceled.  Any 
distribution,  sale,  or  use  of  existing 
stocks  of  the  products  identified  in  the 
table  above  in  a  manner  inconsistent 
with  the  terms  of  this  Order  or  the 
Existing  Stock  Provisions  in  Unit  IV.  of 
this  Federal  Register  Notice  will  be 
considered  a  violation  of  section 
12(a)(2)(K)  of  FIFRA  and/or  section 
12(a)(1)(A)  of  FIFRA. 

IV.  Existing  Stocks  Provisions 

For  purposes  of  this  Order,  the  term 
"existing  stocks"  is  defined,  pursuant  to 
EPA's  existing  stocks  policy  June  26, 
1991  (56  FR  29362)  (FRL-3846-4),  as 
those  stocks  of  a  registered  pesticide 
product  which  are  currently  in  the 
United  States  and  which  have  been 
packaged,  labeled,  and  released  for 
shipment  prior  to  the  effective  date  of 
cancellation. 

A.  Distribution  or  Sale  by  the  Registrant 

Cancellation  orders  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received. 
However,  the  registrants  have  stated  that 
they  no  longer  manufacture  or  distribute 
end  use  products  that  contain  benomyl. 
Therefore,  the  distribution  or  sale  of 
existing  stocks  by  registrants  will  not  be 
lawful  under  FIFRA  after  January  T5, 
2002  except  for  the  piuposes  of  returns 
and  relabeling,  shipping  such  stocks  for 
export  consistent  with  the  requirements 
of  section  17  of  FIFRA,  or  for  proper 
disposal. 


B.  Distribution  and  Sale  by  Other 
Persons 

Sale  or  distribution  by  any  person  of 
existing  stocks  of  any  products 
identified  in  the  table  above  will  not  be 
lawful  under  FIFRA  after  December  31, 
2002. 

V.  Notification  of  Intent  to  Revoke 
Tolerances 

This  Notice  also  serves  as  an  advance 
notification  that  the  Agency  intends  to 
revoke  the  related  tolerances  for  the 
canceled  registrations  listed  in  this 
Notice  unless  there  is  a  request  fit}m  the 
public  to  support  the  tolerances  for 
import  purposes.  EPA  believes  that 
production  of  technical  benomyl  ended 
in  April  2001,  and  use  of  any  remaining 
existing  stocks  of  these  products  will 
likely  end  in  2003  given  that  the  sale 
and  distribution  of  benomyl  products 
will  end  on  December  31,  2002.  EPA 
will  determine  how  long  treated  food 
containing  residues  of  benomyl  could 
remain  in  the  channels  of  trade 
assuming  that  the  last  treatment 
occurred  on  December  31,  2003,  and 
will  set  the  expiration  date  accordingly. 

It  is  EPA's  general  practice  to  propose 
revocation  of  tolerances  for  residues  of 
pesticide  active  ingredients  for  which 
FIFRA  registrations  no  longer  exist,  to 
protect  the  food  supply  of  the  U.S.  and 
to  discoiuage  the  misuse  of  pesticides 
within  the  United  States.  In  many  cases 
the  cancellation  of  a  food  use  in  the  U.S. 
indicates  that  there  are  insufficient 
domestic  residue  data  or  other 
information  to  support  the  continuation 
of  the  tolerance  and  an  uncertain 
amoimt  of  relevant  data  concerning 
residues  on  imported  food.  In  the 
absence  of  relevant  data,  EPA  is  unable 
to  make  a  safety  finding  regarding  the 
treated  food  entering  the  U.S.  Upon 
request,  EPA  will  provide  interested 


parties  with  its  import  tolerance  policy 
and  data  requirements,  explaining  how 
an  interested  party  should  go  about 
seeking  to  retain  a  tolerance  for  import 
piuposes. 

List  ofSubfects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  January  3,  2002. 

Lois  A.  Rossi, 

Director.  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 

[PR  Doc.  02-958  Filed  1-14-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7128-8] 

Workshop  Report  on  the  Application  of 
2,3,7,&-TCDD  Toxicity  Equivalence 
Factor*  to  nsh  and  Wildllfe 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability  of  a  final 

report. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency's  (EPA)  Risk 
Assessment  Fonun  (RAF)  announces  the 
availability  of  a  final  report.  Workshop 
Report  on  the  Application  of  2, 3,7.8- 
TCDD  Toxicity  Equivalence  Factors  to 
Fish  and  Wildlife  (EPA/630/R-01/002, 
August  2001).  It  is  the  report  of  a 
January  20-22, 1998,  workshop 
sponsored  by  EPA  and  the  U.S. 
Department  of  the  Interior  (DOI).  The 
Eastern  Research  Group,  Inc.  (ERG),  an 
EPA  contractor,  organized,  convened, 
and  conducted  the  workshop  on  EPA's 
behalf.  Workshop  participants 
concluded  that  the  toxicity  equivalence 
methodology  is  appropriate  for 
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evaluating  risks  to  fish,  birds,  and 
mammals  from  mixtures  of  dioxins, 
furans,  and  PCBs. 

ADDRESSES:  The  document  will  be  made 
available  electronically  through  the  Risk 
Assessment  Fonun's  Web  site 
(www.epa.gov/ncea/raf/rafpub.htm).  A 
limited  number  of  paper  copies  will  be 
available  from  the  EPA's  National 
Service  Center  for  Environmental 
Publications  (NSCEP).  PO  Box  42419, 
Cincinnati,  OH  45242;  telephone:  1- 
800-490-9198  or  513-^89-8190; 
facsimile:  513-489-8695.  Please  provide 
your  name  and  mailing  address  and  the 
title  and  EPA  nimiber  of  the  requested 
publication. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Schwenk,  Risk  Assessment  Forum 
Staff  (8601D),  U.S.  Environmental 
Protection  Agency,  1200  Permsylvania 
Avenue,  NW.,  Washington  DC  20460; 
telephone:  202-564-6667;  facsimile: 
202-565-0062;  e-mail: 
schwenk.scott@epa.gov. 

SUPPLEMENTARY  INFORMATION:  hi  January 
1998,  a  planning  committee  of  EPA  and 
the  U.S.  Department  of  the  Interior 
(DO!)  sponsored  a  workshop  on  the 
application  of  2,3,7,8-TCDD  toxicity 
equivalence  factors  (TEFs)  to  fish  and 
wildlife.  TEFs  are  tools  for  estimating 
the  combined  risks  from  exposure  to 
complex  mixtiues  of  polychlorinated 
dioxins  (PCDDs),  furans  (PCDFs)',  and 
biphenyls  (PCBs).  The  primary  objective 
of  the  workshop  was  to  identify, 
document,  and  compare  uncertainties  in 
TEF  development  and  their  impact  in 
ecological  risk  assessments.  The  20 
invited  workshop  participants,  seven  of 
whom  were  from  other  countries,  came 
from  academia,  industry,  public  interest 
groups,  and  government.  In  addition, 
eight  EPA  and  four  DOI  planning 
committee  members  participated.  Major 
conclusions  included: 

— ^The  toxicity  equivalence 
methodology  is  technically  appropriate 
for  evaluating  risks  to  fish,  birds,  and 

mammals. 

— ^The  toxicity  equivalence 
methodology  reduces  uncertainties  and 
is  less  likely  to  underestimate  risks  than 
are  iQethods  based  on  a  single 
compoimd  (e.g..  2,3,7,8-TQDD)  or  a 
class  of  compounds  (e.g.,  total  PCBs). 

— The  imcertainties  associated  with 
using  relative  potencies  (RePs)  or  TEFs 
are  not  thought  to  be  larger  than  other 
uncertainties  within  the  risk,  assessment 
process,  but  they  should  be  better 
quantified. 

The  planning  committee  concluded 
that  the  results  of  the  workshop  support 
the  use  of  the  toxicity  equivalence 
methodology  in  ecological  risk 
assessment.  The  committee  also 


suggested  the  development  of  additional 
tools  and  data  to  improve  the 
methodology's  implementation. 

The  final  workshop  report  consists  of 
(1)  an  overview  and  set  of  conclusions 
prepared  by  EPA  and  DOI  and  (2)  a 
complete. set  of  workshop  materials, 
including  case  studies  discussed  at  the 
workshop,  workshop  proceedings,  pre- 
meeting  comments  from  the  invited 
experts,  and  written  observer  conmients. 

Dated:  December  20.  2001. 
George  W.  Alapas, 

Acting  Director,  National  Center  for 

Environmental  Assessment. 

(FR  Doc.  02-954  Filed  1-14-02;  8:45  am) 
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FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Amendment  to  Sunshine  Act  Meeting 

agency:  Farm  Credit  Administration. 
summary:  Pursuant  to  the  Government 
in  the  Sunshine  Act  (5  U.S.C. 
552b(e)(3)).  the  Farm  Credit 
Administration  gave  notice  on  January 
9,  2002  (67  FR  1217)  of  the  regular 
meeting  of  the  Farm  Credit 
Administration  Board  (Board) 
scheduled  for  January  10,  2002.  This 
notice  is  to  amend  the  agenda  by 
moving  an  item  from  the  open  session 
to  the  closed  session  of  that  meeting. 
ADDRESSES:  Farm  Credit 
Administration,  1501  Farm  Credit  Drive, 
McLean,  Virginia  22102-5090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kelly  Mikel  Williams,  Secretary  to  the 
Farm  Credit  Administration  Board, 
(703)  883-4025,  TDD  (703)  883-4444. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  were  open  to 
the  public  (limited  space  available),  and 
parts  of  this  meeting  were  closed  to  the 
public.  In  order  to  increase  the 
accessibility  to  Board  meetings,  persons 
requiring  assistance  should  make 
arrangements  in  advance.  The  agenda 
for  January  10,  2002,  is  amended  by 
moving  an  item  to  the  closed  session  to 
read  as  follows: 

Closed  Session* 

•  2001  Financial  Statement  Audit 
Report 

Dated:  January  10,  2002. 
KeUy  Mikel  Wiiliams, 

Secretary,  Farm  Credit  Administration  Board. 
[FR  Doc.  02-1067  Filed  1-11-02;  10:58  am) 
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'  Session  Closed — Exempt  pursuant  to  5  U.S.C. 
552b(c)(8)  and  (9). 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting;  Open 
Commission  Meeting 

lanuary  10,  2002. 

The  Federal  Communications 
Commission  will  hold  in  Open  Meeting 
on  Thursday,  January  17,  2002,  at  9:30 
a.m.  in  Room  TW-C305;  at  445  12th 
Street,  SW.,  Washington,  DC.  The 
meeting  will  focus  on  a  comprehensive 
review  of  FCC  policies  and  procedures  , 
by  the  Commissioners  and  senior 
agency  officials. 

Presentations  will  be  made  in  three 
panels: 

Panel  One  consisting  of  the  Chiefs  of 
the  Mass  Media  Bureau,  the  Cable 
Service  Bureau  and  the  Common  Carrier 
Bureau. 

Panel  Two  consisting  of  the  Chiefs  of 
the  Constmier  Information  Bureau  and 
the  Enforcement  Bureau. 

Panel  Three  consisting  of  the  Chiefs  of 
the  Office  of  Engineering  and 
Technology,  the  International  Bureau, 
and  the  Wireless  Telecommunications 
Bureau. 

Additional  information  concerning 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Media  Relations,  telephone  number 
(202)  418-0500;  TTY  1-888-835-5322. 

Copies  of  materials  presented  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor,  Qualex 
International  at  (202)  863-2893;  fax 
(202)  863-2898;  TTY  (202)  863-2897. 
These  copies  are  available  in  paper 
format  and  alternative  media,  including 
large  print/type,  digital  disk,  and  audio 
tape.  Qualex  International  may  be 
reached  by  e-mail  at  qualexint®aol.com 

This  nleeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  The  audio, 
portion  of  the  meeting  will  be  broadcast 
live  on  the  Internet  via  the  FCC's 
Internet  audio  broadcast  page  at  http:// 
www.fcc.gov/realaudio/>.  The  meeting 
can  also  be  heard  via  telephone,  for  a 
fee.  from  National  Narrowcast  Network, 
telephone  (202)  966-2211  or  fax  (202) 
966-1770.  Audio  and  video  tapes  of  this 
meeting  can  be  purchased  bom  Infocus, 
341  Victory  Drive,  Hemdon,  VA  20170. 
telephone  (703)  834-1470,  Ext.  10;  fax 
number  (703)  834-0111. 

Federal  Communication  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  02-1091  Filed  1-11-02;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Ciiange  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banli  or  BanIt 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
inmiediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
29.  2002. 

A.  Federal  Reserve  Bank  of  Boston 
(Richard  Walker,  Community  Affairs 
Officer)  600  Atlantic  Avenue,  Boston, 
Massachusetts  02106-2204: 

1.  Dorothy  M.  Maivn,Wobum, 
Massachusetts;  James  Lawrence  Mawn, 
Maiden,  Massachusetts;  Russell  A. 
Mawri,  Vestavia  Hilis,  Alabama;  the 
Thomas  M.  Mawn,  Jr.,  Trust  Fimd  B. 
Wobum,  Massachusetts;  and  Mary 
Elizabeth  Mawn-FeruUo,  Wobum, 
Massachusetts;  acting  in  concert;  to 
acquire  voting  shares  of  Northern 
Bancorp,  Inc.,  Wobum,  Massachusetts, 
and  thereby  indirectly  acquire  Northern 
Bank  and  'Trust  Company,  Wobum, 
Massachusetts. 

2.  James  /.  Mawn,  Gloucester, 
Massachusetts;  Rita  M.  Mawn,  Naples, 
Florida;  Rita  M.  Barger,  Manlius,  New 
York;  Sheila  E.  Carpenter,  San  Antonio, 
Texas;  James  J.  Mawn,  Jr.,  Charlestown, 
Massachusetts;  Alicia  J.  Mawn-Mahlau, 
and  Sam  A.  Mawn-Mahlau,  both  of 
Winchester,  Massachusetts;  Louise  S. 
McDonough,  Wobum,  Massachusetts; 
Mary  E.  Negri,  Wobum,  Massachusetts; 
Mary  Catherine  Riley.  Princeton,  New 
Jersey;  and  the  Mawn  Family  Limited 
Partnership,  Wobum,  Massachusetts; 
acting  in  concert;  to  acquire  voting 
shares  of  Northern  Bancorp,  Inc., 
Wobum,  Massachusetts,  and  thereby 
indirectly  acquire  Northern  Bank  and 
Trust  Company,  Wobum, 
Massachusetts. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  9,  2002. 
Roliert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-915  Filed  1-14-02;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposed  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
•bom  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  Febmary  8, 
2002. 

A.  Federal  Reserve  Bank  of  Geveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  Charter  One  Financial,  Inc.,  and 
Charter-Michigan  Bancorp,  Inc.,  both  of 
Cleveland,  Ohio;  to  acquire  100  percent 
of  the  voting  shares  of  Charter  One 
Bank,  National  Association,  Cleveland, 
Ohio  (in  formation).  In  connection  with 
this  application,  Charter-Michigan  has 
applied  to  become  a  bank  holding 
company. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago,  ' 
Illinois  60690-1414: 

1.  Central  Bancshares.  Inc., 
Muscatine,  Iowa;  to  acquire  100  percent 
of  the  voting  shares  of  Marquette  Bank 
Illinois,  Galesburg,  Illinois. 


Board  of  Governors  of  the  Federal  Reserve 
System,  )anuary  9,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  ttie  Boaid.  • 

IFTl  Doc.  02-914  Filed  1-14-02;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  NonbanMng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissit>le  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  batiking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  29.  2002. 

A.  Federal  Reserve  Bank  of  Cleveland 
(Stephen  J.  Ong,  Vice  President)  1455 
East  Sixth  Street,  Cleveland,  Ohio 
44101-2566: 

1.  National  Bancshares  Corporation. 
Orrville,  Ohio;  to  acquire  Peoples 
Financial  Corporation,  Massillon,  Ohio, 
and  thereby  indirectly  acquire  Peoples 
Federal  Savings  and  Loan  Assocation, 
Massillon,  Ohio,  and  engage  in 
operating  a  savings  association, 
pursuant  to  §  225.28(b)(4)(ii)  of 
Regulation  Y.  Comments  regarding  this 
application  must  be  received  not  later 
than  February  8,  2002. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 


1980 
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1.  Concord  EPS,  Inc.,  Memphis, 
Tennessee;  to  acquire  Logix  Companies, 
LLC,  Longmont,  Colorado,  and  thereby 
engage  ia  data  processing  activities, 
pursuant  to  §  225.28(b)(14)  of 
Regulation  Y. 

Board  of  Goveraors  of  the  Federal  Reserve 
System,  January  9, 2002. 
Robot  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.02-916  Filed  1-14-02;  8:45  am) 
■UMG  CODE  •310-40-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

OffiM  of  the  QecratMy 

StMMiMnt  of  OitfenlMllon.  Functions 
■nd  Dolegrtioni  of  Authority 

Part  A,  OfBce  of  the  Secretary, 
Statement  of  Organization,  Functions, 
and  Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (HHS)  is  being  amended  at 
Chapter  AA,  Immediate  Office  of  the 
Secretary,  as  last  amended  at  44  FR 
31045,  May  30, 1979.  This 
reorgianization  is  to  establish  a  new 
Chapter  AAB,  "Office  of  Public  Health 
PrepMedness  (OPHP)"  to  direct 
activities  of  the  Departmeoat  of  Health 
and  Human  Services  relating  to 
protecting  the  civilian  population  from 
acts  of  bioterrorism  and  ciher  public 
health  emergencies.  The  changes  are  as 
follows:  Under  Part  A,  Office  of  the 
Secretary,  Chapter  AA,  make  the 
fblloMring  changes: 

A.  Under  Section  AA.IO 
"Organization,"  add  the  following  new 
component:  Office  of  Public  Health 
Preparedness. 

B.  Establish  a  new  chapter  AAB, 
"Office  of  Public  Preparedness  (OPHP)" 
to  read  as  follows:  , 

Office  of  Public.  Health  Preparedness 

AAB.OO    MISSION 

AAB.IO    ORGANIZATION 

AAB.20    FUNCTIONS 

Section  AAB.OO  Mission.  The  Office  of 
Public  Health  Preparedness  (OPHP) 
shall  direct  the  Department  of  Health 
and  Human  Services'  efforts  to  prepare 
for,  protect  against,  respond  to,  and 
recover  from  all  acts  of  bioterrorism  and 
other  public  health  emergencies  that 
affect  the  civilian  population;  and  shall 
serve  as  the  focal  point  within  HHS  for 
these  activities. 

Section  AAB.IO  Organization:  The 
Office  of  Public  Health  Preparedness 
(OPHP)  is  headed  by  a  Director,  who 
reports  directly  to  the  Secretary,  and 
serves  as  the  Secretary's  principal 
advisor  on  HHS  activities  relating  to 


protecting  the  civilian  population  from 
acts  of  bioterrorism  and  other  public 
health  emergencies. 

Section  AAB.20  Functions:  The  Office 
of  Public  Health  Preparedness  (OPHP) 
includes  the  following  responsibilities: 

1.  Serves  as  the  Secretary's  principal 
advisor  on  matters  relating  to 
bioterrorism  and  public  health 
emergencies. 

2.  Acts  as  the  Department's  liaison 
with  the  Office  of  Homeland  Security. 

3.  Serves  as  the  principal 
representative  of  the  Department  to 
other  Federal  agencies  and  the  private 
sector  in  all  matters  related  to 
bioterrorism,  and  other  public  health 
emergencies. 

4.  Directs  HHS  Operating  and  Staff 
Division  implementation  of  a 
comprehensive  HHS  strategy  to  protect 
the  civilian  population  from  acts  of 
bioterrorism  and  other  public  health 
emergencies.  The  OPHP  will  work  with 
the  OPDIVS  and  STAFFDIVs  to  ensure 
the  adequacy  of  HHS  strategy  for 
preparing,  preventing,  responding  to, 
and  recovering  from  acts  of  bioterrorism 
and  other  public  health  emergencies. 

Dated:  December  14,  2001. 
Tommy  G.  Thompson, 
Secretary. 
(FR  Doc.  02-900  Filed  1-14-02;  8:45  am) 

BILLING  CODE  41SO-03-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  Nos.  01M-0271. 01M-0255, 01 M- 
0210, 01M-0173, 01M-0254. 01111-0227, 
01M-0226,  and  01M-0270] 

Medicai  Devices;  Availability  of  Safety 
and  Effectiveness  Summaries  fOr 
Premarttet  Approval  Applications 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  publishing  a 
list  of  premarket  approval  applications 
(PMAs)  that  have  been  approved.  This 
list  is  intended  to  inform  the  public  of 
the  availability  of  safety  and 
effectiveness  summaries  of  approved 
PMAs  through  the  Internet  and  the 
agency's  Dockets  Management  Branch. 
ADDRESSES:  Submit  written  requests  for 
copies  of  summaries  of  safety  and 
effectiveness  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Please  cite  the  appropriate  docket 


number  as  listed  in  table  1  of  this 
dociunent  when  submitting  a  written 
request.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  electronic 
access  to  the  summaries  of  safety  and 
effectiveness. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thinh  Nguyen,  Center  for  Devices  and 
Radiological  Health  (HFZ-402),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2186. 
SUPPLEMENTARY  INFORMATION: 

L  Badcground 

In  the  Federal  Register  of  January  30, 
1998  (63  FR  4571),  FDA  published  a 
final  rule  to  revise  §§  814.44(d)  and 
814.45(d)  (21  CFR  814.44(d)  and 
814.45(d))  to  discontinue  publication  of 
individud  PMA  approvals  and  denials 
in  the  Federal  Register.  Instead,  revised 
§§  814.44(d)  and  814.45J[d)  state  that 
FDA  will  notify  the  public  of  PMA 
approvals  and  denials  by  posting  them 
on  FDA's  home  page  on  the  Internet  at 
http://www.fda.gov,  by  placing  the 
siunmaries  of  safety  and  effectiveness 
on  the  Internet  and  in  FDA's  Dockets 
Management  Branch,  and  by  publishing 
in  the  Federal  Register  after  each 
quarter  a  list  of  available  safety  and 
effectiveness  summaries  of  approved 
PMAs  and  denials  annoimced  in  that 
quarter. 

FDA  believes  that  this  procedvue 
expedites  public  notification  of  these 
actions  because  announcements  can  be 
placed  on  the  Internet  more  quickly 
than  they  can  be  published  in  the 
Federal  Register,  and  FDA  believes  that 
the  Internet  is  accessible  to  more  people 
than  the  Federal  Reeister. 

In  accordance  wito  section  515(d)(4) 
and  (e)(2)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (the  act>  (21  U.S.C. 
360e(d)(4)  and  (e)(2)),  notification  of  an 
order  approving,  denying,  or 
withdrawing  approval  of  a  PMA  will 
continue  to  include  a  notice  of 
opportimity  to  request  review  of  the 
order  under  section  515(g)  of  the  act.' 
The  30-day  period  for  requesting 
reconsideration  of  an  FDA  action  under 
§  10.33(b)  (21  CFR  10.33(b))  for  notices 
announcing  approval  of  a  PMA  begins 
on  the  day  the  notice  is  placed  on  the 
Internet.  Section  10.33(b)  provides  that 
FDA  may,  for  good  cause,  extend  this 
30-day  period.  Reconsideration  of  a 
denial  or  withdrawal  of  approval  of  a 
PMA  may  be  sought  only  by  the 
applicant;  in  these  cases,  the  30-day 
period  will  begin  when  the  applicant  is 
notified  by  FDA  in  writing  of  its 
decision. 

The  following  is  a  list  of  approved 
PMAs  for  which  summaries  of  safety 
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1981 


and  effectiveness  were  placed  on  the 
Internet  in  accordance  with  the 
procediu-e  explained  previously  from 


April  1,  2001,  through  June  30,  2001.  manufacturer's  name,  the  product's 

There  were  no  denial  actions  diuing  this    generic  name  or  the  trade  name,  and  the 
period.  The  list  provides  the  approval  date. 


Table  1.— List  of  Safety  and  Effectiveness  Summaries  for  Approved  PMAs  Made  Available  April  1, 2001, 

Through  June  30,  2001 


PMA  Number/Docket  No. 

Applicant 

Trade  Name 

Approval  Date 

P990086/01M-0271 

HealthTronics,  Inc. 

HealthTronfcs  OssaTron® 

October  12.  2000 

P000023/01M-^55 

TMJ  Implants.  Inc. 

TMJ  Fossa-Eminence/Condylar  Prosthesis  System™ 

January  5,  2001 

P000035/01M-0210 

TMJ  Implants,  Inc. 

TMJ  Fossa-Eminence  Prosthesis™ 

Febniary  27,  2001 

P990080/0tM-0173 

Phamiacia  &  Upjohn  Co. 

CeeOn™  Edge  Foklable  Ultraviolet  Ught-Absorbing  Posterior 
Chamber  Intraocular  Lens,  Model  911 A 

April  5.  2001 

P980050(S1)/01M-0254 

4 

Medtronic,  Inc. 

Medtronk;!^  Model  7350  Jewel"  AF  Implantable  Cardioverter 
Defibrillator  System,  Medtronic  Model  9465  InCheck™  Pa- 
tient  Assistant,  and  Medtronk;  Transvene"  CS/SVC  Model 
6937A  Lead 

April  6,  2001 

P000046/01M-0227 

Anika  Therapeutics,  Inc. 

Staar  Surgk:al  Co.  STAARVISC™  II  Sodium  Hyaluronate 

April  18,  2001 

P000044/01M-0226 

Ortho-Clinical 
Diagnostics,  Inc. 

Vitros  Immunodiagnostic  Products  HBsAg  Reagent  Pack, 
HBsAg  Confirmatory  Kit,  and  HBsAg  Calibrator 

April  27,  2001 

P000037/01M-0270 

Medical  Carbon  Re- 
search Institute,  LLC. 

ON-X*  Prosthetk;  Heart  Valve,  Model  ONXA 

May  30,  2001 

n.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  documents  at  http:// 
www.fda.gov/cdrh/pmapage.htinl. 

Dated:  December  31,  2001. 
Linda  S.  Kahan, 

Deputy  Directort  Center  for  Devices  and 
Radiological  Health. 

(FR  Doc.  02-901  Filed  1-14-02;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  THE  INTERIOR 

Fish  &  Wildlife  Service 

Hanford  Reach  National  Monument 
Federal  Advisory  Committee;  Meeting 
Notice 

agency:  Fish  and  Wildlife  Service. 
ACTION:  Notice;  FACA  meeting. 

SUMMARY:  The  Hanford  Reach  National 
Moniunent  Federal  Advisory  Committee 
will  conduct  a  meeting  on  Wednesday, 
February  6,  2002  from  8:30  am  to  12:30 
pm  in  the  Consolidated  Information 
Center  (CIC)/Library,  rooms  120  and 
120A  on  the  Washington  State 
University,  Tri-Cities  campus,  2770 
University  Dr.,  Richland,  WA.  The 
meeting  is  open  to  the  public  and 
media. 

DATES:  Verbal  comments  will  be 
considered  during  the  course  of  the 
meeting  and  written  comments  will  be 


accepted  that  are  submitted  by  the  close 
of  the  meeting. 

ADDRESSES:  Any  member  of  the  public 
wishing  to  submit  written  comments 
should  send  those  to  Mr.  Greg  Hughes. 
Designated  Federal  Officer  for  the 
Hanford  Reach  National  Monument 
(HRNM)  Federal  Advisory  Committee, 
Hanford  Reach  National  Monument/ 
Saddle  Mountain  National  Wildlife 
Refuge.  3250  Port  of  Benton  Blvd.. 
Richland,  WA  99352;  fax  (509)  375- 
0196.  Copies  of  the  draft  meeting  agenda 
can  be  obtained  from  the  Designated 
Federal  Officer. 

FOR  FURTHER  INFORMATION  CONTACT:  Any 

member  of  the  public  wishing  further 
information  concerning  the  meeting 
should  contact  Mr.  Greg  Hughes, 
Designated  Federal  Official  for  the 
Hanford  Reach  National  Monument 
(HRNM)  FAC;  phone  (509)  371-1801, 
fax  (509)  375-0196. 

SUPPLEMENTARY  INFORMATION:  The 
Hanford  Reach  National  Monument 
Federal  Advisory  Committee  will 
review  and  augment  their  issues 
grouping  topics  as  well  as  identify 
subcommittees  and  formulate  rules  to 
focus' on  specific  areas. 

Dated:  January  8,  2002. 
Greg  Hughes, 

Project  Leader,  Hanford  Reach  National 

Monument 

[FR  Doc.  02-952  Filed  1-14-02;  8:45  am] 

BIUJNO  CODE  4310-6S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 
Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  approved  tribal-state 
compact. 

SUMMARY:  Pursuant  to  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA),  Pub.  L.  100-497, '25  U.S.C. 
2710.  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  approved  Tribal-State  Compacts  for 
the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Tribal-State  Compact  between  the 
Jicarilla  Apache  Nation  and  the  State  of 
New  Mexico,  which  was  executed  on 
November  7,  2001. 

DATES:  This  action  is  effective  January 
15,  2002. 

FOR  FURTHER  INFORMATION  COHTACT: 

George  T.  Skibine,  Director.  Office  of 
Indian  Gaming  Management,  Bureau  of 
hidian  Affairs.  Washington.  DC  20240. 
(202) 219-4066. 

Dated:  December  21,  2001. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  02-904  Filed  1-14-02;  «:45  am] 
BILUNG  COOE  4310-4N-II 
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DEPARTMENT  OF  THE  IMFERIOR 

Buraau  of  Land  Management 

IUTr9ia-«a-iiao-PG-24-iA] 

Exianaion  of  Due  Dale  for  Nomtemtton 
on  Utah  Raaouree  Adviaory  Council 
(RAC) 

agency:  Bureau  of  Land  Management, 
Department  of  Interior. 
action:  Extension  of  Due  Date  for 
Nomination  on  Utati  Resource  Advisory 
Council  (RAC). 

summary:  The  purpose  of  this  notice  is 
to  extend  the  due  date  for  nominations, 
due  to  a  vacancy  on  Utah's  Resource 
Advisory  Council,  from  January  4,  2002 
to  February  15,  2002. 

Utah  residents  with  an  interest  and 
background  in  commercial  recreation  or 
oil  and  gas  development  are  being 
sought  to  fill  this  vacancy  on  the  15- 
person  Coimcil,  which  has  occiured  due 
to  the  resignation  of  one  of  its  members. 
The  person  selected  will  serve  out  the 
remaining  balance  of  a  3-year  term  that 
will  continue  trough  September  2003. 
FOR  FURTHER  INFORMATION:  Anyone 
interested  in  requesting  a  nomination 
form  should  inquire  at  the  Bureau  of 
Land  Management,  Utah  State  Office, 
Attention:  Sherry  Foot,  324  South  State 
Street,  Salt  Lake  Qty,  Utah,  84111; 
phone  (801)  539-4195.  Nominations 
must  be  received  no  later  than  close  of 
business  February  15,  2002. 

Dated:  December  17.  2001. 
SdlyWiaeiy. 

State  Director.  | 

[FR  Doc.  02-983  Filed  1-14-02: 8:45  am] 
I  CODE  431»-«$-P 


November  15,  2001,  indicates  scoping 
information  and  comments  are  to  be 
received  by  December  15,  2001  or  45 
days  after  publication  of  the  original 
notice.  The  ELM  is  extending  the  time 
for  receiving  these  comments  vmtil 
February  15.  2002.  The  closing  date  for 
nominations  of  areas  of  interest  to  oil 
and  gas  companies  remains  December 
31,  2001. 

FOR  MORE  INFORMATION  CONTACT:  For 
further  information,  contact  Curtis 
Wilson  (907)  271-5546  at  BLM's  Alaska 
State  Office,  222  West  7th  Avenue, 
Anchorage,  Alaska  99513. 

Francis  R.  Cherry,  Jr., 

State  Director. 

(FR  Doc.  02-982  Filed  1-14-02;  8:45  am] 

aiUMG  CODE  4310-JA-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[AK-t10-07-1310-AGl 

Exianeion  Of  Scoping  Period  on  an 
lAcllvllyPlanOAPy 

nent(EIS) 
for  IhaTlortliwaat  Area  of  tlie  Netlonal 

i(NPR-A) 


AGBCY:  Bureau  of  Land  Management, 

IntOTior. 

ACTION:  Notice  of  extension  of  scoping 

period. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  is  announcing  the 
extension  of  the  scoping  period  for 
planning  its  future  management  of 
approximately  9.4  million  acres  in 
ncwthwestem  NPR-A.  A  Notice  of  Intent 
published  in  the  Federal  Register  on 


DEPARTMENT  OF  THE  INTERIOR 

The  Bureau  of  Land  Management 
[NM-910-01-1 020-PG] 

New  Mexico  Reeource  Adviaory 
Council  Meeting 

AGENCY:  The  Bureau  of  Land 

Management,  Department  of  the 

Interior. 

ACTION:  Notice  of  Coimcil  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  5  U.S.C. 
Appendix  1,  The  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM),  announces  a  meeting  of  the  New 
Mexico  Resource  Advisory  Council 
(RAC).  New  Mexico  Resource  Advisory 
Council  Meetings  are  planned  in 
conjunction  with  the  representative  of 
the  Governor  of  the  State  of  New 
Mexico;  the  Office  of  the  Lieutenant 
Governor. 

DATES:  The  meeting  will  be  held  on 
February  28  and  March  1,  2002,  with  an 
optional  Field  Trip  preceding  on 
Wednesday,  February  27.  The  meeting 
will  begin  at  8  a.m.  and  end  by  5  p.m. 
both  days. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Crowne  Plaza  Pyramid,  5151  San 
Francisco  Road  NE,  Albuquerque,  MM. 

Agenda:  The  draft  agenda  for  the  RAC 
meeting  on  Thursday,  February  28, 
includes  agreement  on  the  meeting 
agenda,  any  RAC  comments  on  the  draft 
minutes  of  the  last  RAC  meeting  which 
was  held  on  December  13  and  14,  2001, 
in  Las  Cruces,  New  Mexico,  and  a 
check-in  from  the  RAC  members. 

Maib  topics  will  be  to  finalize  draft 
Recommendations  for  Off-Highway 
Vehicle  (OHV)  Use  on  public  lands. 


discussions  on  NEPA  101  and 
implementation  of  the  Standards  and 
Guidelines  for  Grazing,  and  an  overview 
of  Otero  Mesa  oil  and  gas  leasing  issues. 

Reports  from  the  seven  Field  Offices 
and  from  the  three  established 
subcommittees  will  be  presented  at 
various  times  throughout  the  two  day 
meeting.  The  three  established  RAC 
subcommittees  may  have  late  afternoon 
or  evening  meetings  on  Wednesday, 
February  27  or  on  Thursday,  February 
28.  The  exact  time  and  location  of  _ 
possible  subcommittee  meetings  will  be 
established  by  the  chairperson  of  each 
subcommittee  and  be  available  to  the 
public  at  the  front  desk  of  the  hotel  on 
those  two  days.  The  subcommittee 
meetings  may  be  attended  by  the  public. 
The  Energy  Subcommittee  has 
established  that  they  will  meet  after  the 
Field  Trip,  at  the  hotel,  on  Wednesday, 
February  27.  If  there  is  imfinished 
business,  they  will  continue  at  breakfast 
Thursday  morning,  before  the  meeting. 
The  meeting  is  open  to  the  public,  and 
starting  at  2:45  p.m.  on  Thursday, 
February  28,  2001,  there  will  be  an 
additioiial  15  minute  Public  Comment 
Period  for  members  of  the  public  who 
are  not  able  to  be  present  to  address  the 
RAC  during  the  regular  two  hour  Public 
Comment  Period  on  Friday,  March  1, 
from  10  a.m  to  12  noon,  llie  RAC  may 
reduce  or  extend  the  end  time  of  l2 
noon  depending  on  the  niunber  of 
people  wishing  to  address  the  RAC. 

A  RAC  assessment  of  the  current 
meeting  and  development  of  draft 
agenda  items  and  selection  of  a  location 
for  the  next  RAC  meeting  will  take  place 
Friday  afternoon.  On  Friday,  March  1, 
the  ending  time  of  the  meeting  may  be 
changed  depending  on  the  work 
remaining  for  the  RAC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mary  White,  New  Mexico  State  Office, 
Office  of  External  Affairs,  Bureau  of 
Land  Management,  1474  Rodeo  Road, 
P.O.  Box  27115,  Santa  Fe,  New  Mexico 
87502-0115,  telephone  (505) 438-7404. 

SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  Resource  Advisory 
Coimcil  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM,  on  a  variety 
of  planning  and,  management  issues 
associated  with  the  management  of  ~ 
public  lands.  The  Council's 
responsibilities  include  providing 
advice  on  long-range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management. 


Federal  Register/Vol.  67,  No.  10/Tuesday,  January  15,  2002/Notices 


1983 


Dated:  December  17.  2001. 
Carsten  F.  Goff, 
Acting  State  Director. 
[FR  Doc.  02-980  Filed  1-14-02;  8:45  am) 
BILUNG  CODE  4310-FB-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AZ-410-0777-26-241A] 

State  of  Arizona  Reeource  Adviaory 
Council  Meeting 

agency:  Biireau  of  Land  Management, 
Interior. 

ACTION:  Arizona  Resoiuce  Advisory 
Coimcil  meeting  notice. 

SUMMARY:  This  notice  annoimces  a  tour 
and  meeting  of  the  Arizona  Resource 
Advisory  Council  (RAC).  On  February 
28,  2002,  the  RAC  and  BLM  staff  will 
tour  the  Ironwood  Forest  National 
Monument  and  Asarco  Mine  site 
outside  of  the  Tucson  Metropolitan  Area 
and  discuss  resource  issues  facing  the 
Moniunent's  management.  The  tour  will 
depart  from  the  Radisson  Inn 
(Downtown)  located  at  181  W. 
Broadway  at  8  a.m.,  and  conclude 
approximately  at  5  p.m. 

On  March  1,  the  business  meeting 
will  also  be  held  at  the  Radisson  Inn 
and.will  begin  at  9  a.m.  and  conclude 
at  approximately  4  p.m.  The  agenda 
items  to  be  covered  include:  review  of 
the  December  6,  2001  meeting  minutes; 
BLM  State  Director's  Update  on 
legislation,  regulations  and  statewide 
planning  efforts;  Updates  on  the  BLM 
National  Moimtain  Biking  Strategy  and 
3809  Surfece  Management  Regulations 
for  Locatable  Mineral  Operations;  and 
Presentations  on  the  Arizona  Supreme 
Gourt  Ruling  on  State  Land  Grazing 
Leases  and  BLM's  International 
Programs;  Update  Proposed  Field  Office 
Rangeland  Resource  Teams;  Reports 
from  BLM  Field  Office  Managers; 
Reports  by  the  Standards  and 
Guidelines,  Recreation  and  Public 
Relations,  Wild  Horse  and  Burro 
Working  Groups;  Reports  frvm  RAC 
members;  and  Discussion  of  future 
meetings.  A  public  comment  period  will 
be  provided  at  11:30  a.m.  on  March  1, 
2002,  for  any  interested  publics  who 
wish  to  address  the  Council. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens,  Bureau  of  Land 
Management,  Arizona  State  Office,  222 


North  Central  Avenue,  Phoenix,  Arizona 
85004-2203,  (602)  417-9215. 

Denise  P.  Meridith, 

Arizona  State  Director. 

(FR  Doc.  02-981  Filed  1-14-02-  8:45  am] 

BILLING  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  ijund  Management 
[NM-91 0-02-1 020-PG] 

New  IMexico  Resource  Advisory 
Council  Meeting 

agency:  The  Bureau  of  Land 

Management,  Department  of  the 

Interior. 

ACTION:  Notice  of  Council  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  5  U.S.C. 
Appendix  1,  The  Department  of  the 
Interior,  Biueau  of  Land  Management 
(BLM),  announces  a  meeting  of  the  New . 
Mexico  Resource  Advisory  Council 
(RAC).  New  Mexico  Resource  Advisory 
Council  Meetings  are  planned  in 
conjunction  with  the  representative  of 
the  Governor  of  the  State  of  New 
Mexico;  the  Office  of  the  Lieutenant 
Governor. 

DATES:  The  meeting  will  be  held  on 
January  30,  2002.  The  meeting  will  be 
held  at  10:00  a.m.  and  is  not  expected 
to  be  more  than  two  hours  in  duration. 
Some  members  will  be  calling  in  to  the 
meeting  via  conference  phone. 
ADDRESSES:  The  meeting  will  take  place 
at  the  Bureau  of  Land  Management  State 
Office,  State  Director's  Conference 
Room,  located  at  1474  Rodeo  Road, 
Santa  Fe,  NM  87505. 

Agenda:  Members  will  draft,  review 
and  approve  a  letter  to  the  Secretary  of 
the  Interior  regarding  implementation  of 
the  Standards  and  Guidelines  for 
Grazing.  Members  of  the  public  are 
invited  and  may  address  the  RAC 
during  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  White,  New  Mexico  State  Office, 
Office  of  External  Affairs,  Bureau  of 
Land  Management,  1474  Rodeo  Road, 
P.O.  Box  27115,  Santa  Fe,  New  Mexico 
87502-01115,  Telephone:  (505)  438- 
7404. 

SUPPt^MENTARY  INFORMATION:  The  ^ 
purpose  of  the  Resource  Advisory 
Council  is  to  advise  the  Secretary  of  the 
Interior,  through  the  BLM.  on  a  variety 
of  planning  and  management  issues 
associated  with  the  management  of 
public  lands.  The  Coimcil's 


responsibilities  include  providing 
advice  on  long-range  planning, 
establishing  resource  management 
priorities  and  assisting  the  BLM  to 
identify  State  and  regional  standards  for 
rangeland  health  and  guidelines  for 
grazing  management. 

Dated:  January  9.  2002. 
Richard  A.  Whidey, 
Associate  State  Director. 
(FR  Doc.  02-1093  Filed  1-14-02;  8:45  am] 
MLUNO  CODE  431»-fB-^ 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 
[CO-93&-1430-ET;  COC-17320] 

Public  Land  Order  No.  7508;  Pertial 
Revocation  of  the  Executive  Order 
Which  Created  Public  Water  Reeerve 
No.  107;  Colorado 

AGENCY:  Bureau  of  L4nd  Management. 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  partially  revokes 
an  Executive  Order  insofar  as  it  affects 
45.77  acres  of  public  land  withdrawn 
for  Bureau  of  Land  Management  Public 
Water  Reserve  No.  107.  This  action  will 
open  45.77  acres  to  surface  entry  under 
the  public  land  laws  and  to 
nonmetalliferous  location  and  entry 
under  the  United  States  mining  laws. 
The  land  has  been  and  will  remain  open 
to  mineral  leasing  and  to  metalliferous 
mining. 

EFFECTIVE  DATE:  February  14.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office.  2850  Youngfield  Street. 
Lakewood,  Colorado  80215.  303-239- 
3706. 

SUPPLEMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  Section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  43  U.S.C.  1714  (1994),  it  is 
ordered  as  follows: 

1.  The  Executive  Order  dated  April 
17, 1926,  which  established  Public 
Water  Reserve  No.  107.  is  hereby 
revoked  insofar  as  it  affects  the 
following  described  land; 

Sixth  Principal  Meridian 

T.  5  N.,  R.  81  W., 
sec.  9,  lot  13. 

The  area  described  contains  45.77 
acres  in  Jackson  County. 

2.  At  9  a.m.  on  February  14,  2002.  the 
land  described  in  Paragraph  1  will  be 
opened  to  the  operation  of  the  public 
land  laws  generally,  subject  to  valid 
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existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  at  or  prior  to  9  a.m.  on 
February  14,  2002,  shall  be  considered 
as  simultaneously  filed  at  that  time. 
Those  received  thereafter  shall  be 
considered  in  the  order  of  filing. 

3.  At  9  a.m.  on,  February  14,  2002,  the 
land  described  in  Paragraph  1  will  be 
opened  to  nonmetallifBrous  location  and 
entry  under  the  United  States  mining 
laws,  subject  to  valid  existing  rights,  the 
provisions  of  existing  withdrawals, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law. 
Appropriation  of  any  of  the  land 
described  in  this  order  to 
nonmetalliferous  mining  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law. 

The  Biueau  of  Land  Management  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determinations  in  local  courts. 

Dated:  December  13,  2001. 
|.  Steven  Griles, 
Deputy  Secretary. 

[FR  Doc.  02-978  Filed  l-14-f)2;  8:45  ami 
■LUNG  CODE  43ie^»-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  Of  Und  Management 

[CO-93&-1430-ET;  COC-28685;  COC- 
28650;  COC-0123825] 

Public  Land  Order  No.  7507;  Partial 
Revocation  of  Waterpower 
WNhdrawaia  and  Opening  of  Public 
Lands  Under  Section  24  of  the  Federal 
Power  Act;  Colorado 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

summary:  This  order  revokes  an 
Executive  Order  and  a  Secretarial  Order 
insofar  as  they  affect  439.24  acres  of 
public  lands  withdrawn  for  two  Bureau 
of  Land  Management  waterpower 
withdrawals.  This  action  will  open  the 
lands  to  siuiace  entry.  These  lands  have 
been  open  to  mineral  leasing,  and, 
under  the  provisions  of  the  Mining 
Claims  Rights  Restoration  Act  of  1955, 
to  mining.  These  provisions  are  no 
longer  required.  This  order  opens 


412.40  acres  of  public  lands  to  disposal, 
subject  to  section  24  of  the  Federal 
Power  Act.  This  order  also  opens  42.62 
acres  of  lands  withdrawn  by  Power 
Project  2035,  subject  to  section  24  of  the 
Federal  Power  Act  to  allow  for  disposal 
to  the  Power  Project  licensee.  This 
action  will  allow  for  consummation  of 
pending  land  disposals. 
EFFECTIVE  DATE:  April  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7093,  303- 
239-3706. 

SUPPlfMENTARY  INFORMATION:  By  virtue 
of  the  authority  vested  in  the  Secretary 
of  the  Interior  by  section  204  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976,  43  U.S.C.  1714  (1994),  and 
piusuant  to  the  determination  by  the 
Federal  Energy  Regulatory  Commission 
in  DVCO-557-000,  it  is  ordered  as 

follows: 

1(a).  Executive  Order  dated  July  2, 
1910,  which  established  Powersite 
Reserve  No.  78,  and  Secretarial  Order 
dated  October  31, 1944,  which 
established  Powersite  Classification  No. 
372,  are  hereby  revoked  insofar  as  they 
affect  the  following  described  public 
lands: 

Sixth  Principal  Meridian 

T.  1  S.,  R.  71  W.,  Tracts  53,  56,  57,  58,  59, 
60.  61,  65,  139, 148,  and  150. 
The  areas  described  aggregate  439.24  acres 
in  Boulder  County. 

(b).  At  9  a.m.  on  April  15,  2002,  the 
lands  described  in  paragraph  1(a),  will 
be  opened  to  operation  of  the  public 
land  laws  generally  subject  to  valid 
existing  rights,  the  provisions  of  easting 
withdrawals,  and  the  requirements  of 
applicable  law.  All  valid  applications 
received  on  or  prior  to  9  a.m  on  April 
15,  2002,  shall  be  considered  as 
simultaneously  filed  at  that  time.  Those 
received  thereafter  shall  be  considered 
in  the  order  of  filing. 

(c).  The  lands  described  in  paragraph 
1(a)  have  been  open  to  mining  imder  the 
provisions  of  the  Mining  Claims  Rights 
Restoration  Act  of  1955,  30  U.S.C.  621 
(1994),  and  these  provisions  are  no 
longer  required. 

2.  By  vutue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  the  Act 
of  June  10, 1920,  section  24,  as 
amended,  16  U.S.C.  818  (1994),  and 
pursuant  to  the  determination  by  the 
Federal  Energy  Regulatory  dommission 
in  DVCO-557-000,  it  is  ordered  as 
follows: 

(a)  At  9  a.m.  on  April  15,  2002,  the 
following  described  public  lands  . 
withdrawn  by  Executive  Order  dated 
July  2, 1910,  which  established 
Powersite  Reserve  No.  78,  and 


Secretarial  Order  dated  October  31, 
1944,  which  established  Power  Site 
Classification  No.  372,  will  be  opened  to 
disposal,  subject  to  the  provisions  of 
section  24  of  the  Federal  Power  Act.  The 
opening  is  subject  to  valid  existing 
rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law: 

Sixth  Principal  Meridian  ' 

T.  1  S.,  R.  71  W..  Tracts  54, 127, 142, 143, 
144, 145, 146, 147, 149,  and  154. 
The  area  described  contains  412.40  acres  of 
public  lands  in  Boulder  County. 

(b).  At  9  a.m.  on  April  15,  2002,  Tract 
49,  T.  1  S.,  R.71  W.,  Sixth  Principal 
Meridian,  in  Power  Project  No.  2035  is 
hereby  open  to  disposal  to  the  Power 
Project  licensee  only.  The  Commission 
imposed  annual  charges  shall  continue' 
and  any  use  not  authorized  by  the 
License  is  prohibited  without  the 
consent  of  the  Federal  Energy 
Regulatory  Commission.  This  parcel 
contains  42.62  acres  in  Boulder  County. 

3.  The  State  of  Colorado,  with  respect 
to  the  lands  described  in  paragraph  1(a) 
and  2(a),  has  a  preference  right  for 
public  highway  rights-of-way  or 
material  sites  imtil  April  15,  2002  and 
any  location,  entry,  selection,  or 
subsequent  patent  shall  be  subject  to 
any  rights  granted  the  State  as  provided 
by  the  Act  of  June  10, 1920,  section  24, 
as  amended,  16  U.S.C.  818  (1994). 

Dated:  December  13,  2001. 
J.  Steven  Griles, 

Deputy  Secretary. 

[FR  Doc.  02-979  Filed  1-14-02;  8:45  am] 

BHJJNG  CODE  4310-JB-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Environmental  Documents  Prepared 
for  Proposed  Oil  and  Gas  Operations  * 
on  the  Gulf  of  Mexico  Outer 
Continental  Shelf  (OCS) 

AGENCY:  Minerals  Management  Service, 

Interior. 

ACTION:  Notice  of  the  availability  of 

environmental  documents.  Prepared  for 

OCS  mineral  proposals  on  the  Gulf  of 

Mexico  OCS. 

SUMMARY:  Minerals  Management  Service 
(MMS),  in  accordance  with  Federal 
Regulations  that  implement  the  National 
Environmental  Policy  Act  (NEPA), 
annoimces  the  availability  of  NEPA- 
related  Site-Specific  Environmental 
Assessments  (SEA)  and  Findings  of  No 
Significant  Impact  (FONSI),  prepared  by 
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MMS  for  the  following  oil  and  gas 
activities  proposed  on  the  Gulf  of 
Mexico  OCS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Public  Information  Unit,  Information 
Services  Section  at  the  number  below. 
Minerals  Management  Service,  Gulf  of 
Mexico  OCS  Region,  Attention:  Public 
Information  Office  (MS  5034),  1201 
Elmwood  Park  Boulevard,  Room  114, 
New  Orleans,  Louisiana  70123-2394,  or 
by  calling  1-800-200-GULF. 

SUPPLEMENTARY  INFORMATION:  MMS 
prepares  an  SEA  and  FONSI  for 


proposals  that  relate  to  exploration  for 
and  the  development/production  of  oil 
and  gas  resources  on  the  Gulf  of  Mexico 
OCS.  The  EA  examines  the  potential 
environmental  effects  of  activities 
described  in  the  proposals  and  present 
MMS  conclusions  regarding  the 
significance  of  those  effects. 

Environmental  Assessments  are  used 
as  a  basis  for  determining  whether  or 
not  approval  of  the  proposals 
constitutes  major  Federal  actions  that 
significantly  affect  the  quality  of  the 
human  environment  in  the  sense  of 
NEPA  section  102(2)(C).  A  FONSI  is 


prepared  in  those  instances  where  MMS 
finds  that  approval  will  not  result  in 
significant  effects  on  the  quality  of  the 
human  environment.  The  FONSI  briefly 
presents  the  basis  for  that  finding  and 
includes  a  summary  or  copy  of  the  EA. 

This  notice  constitutes  the  public 
notice  of  availability  oT  environmental 
documents  required  under  the  NEPA 
Regulations. 

This  listing  includes  all  proposals  for 
which  the  Gulf  of  Mexico  OCS  Region 
prepared  a  FONSI  in  the  period 
subsequent  to  publication  of  the 
preceding  notice. 


Activity/Operator 


Location 


Date 


Murphy  Exploration  &  Production  Company,  Supplemental  De- 
velopment Operations,  SEA  Nos.  S-05676,  P-13457  and  P- 
13458. 

TotalFlnaElf.  Inc.,  Williams  Field  Services-Gulf  Coast  Company, 
L.P.,  Right-of-Use  and  Easement  and  Pipeline  Activity,  SEA 
Nos.  P-1 3233-1 3260,  13355-13358  and  RUE-1. 


Marathon  Oil  Company,  Initial  Exploration  Plan,  SEA  No.  N6974 

El  Paso  Production  OH  &  Gas  Company,  Pipeline  Activity,  SEA 
No.  P-1 31 14. 

Forest  Oil  Company,  Structure  Removal  Activity,  SEA  No.  ES/ 
SR00-038A. 

RME  Petroleum  Company,  Structure  Removal  Activity,  SEA  No. 
ES/SR  01-049A. 

Callon  Petroleum  Company,  Structure  Removal  Activity,  SEA 
No.  ES/SR  01-070A. 


Hall-Houston  Oil  Company,  Structure  Removal  Activity,  SEA  No. 
ES/SR  01-072. 

Agip  Petroleum,  Structure  Removal  Activity,  SEA  No.  ES/SR 
01-073A. 

Amerada  Hess  Corporation,  Structure  Removal  Activity,  SEA 
No.  ES/SR  01-074. 

Callon  Petroleum  Company,  Structure  Removal  Activity,  SEA 
No.  ES/SR  01-071A. 


Energy  Resource  Technology,  Inc.,  Structure  Removal  Activity, 
SEA  No.  ES/SR  01-077. 

El  Paso  Production  GOM,  Inc.,  Structure  Removal  Activity,  SEA 
No.  ES/SR  01-078. 

Kelley  Oil  Company,  Staicture  Removal  Activity,  SEA  Nos.  ES/ 
SR  01-079  and  01—080. 


Amerada  Hess  Corporation,  Structure  Removal  Activity,  SEA 
No.  ES/SR  01-081. 

Forest  Oil  Corporation,  StnKture  Removal  Activity,  SEA  No.  ES/ 
SR  01-082. 


South  Timtjalier  Area,  Block  86,  Lease  OCS-G  00605,  18 
miles  south  of  Lafourche  Parish,  Louisiana. 

Canyon  Express  and  Canyon  Station  Projects,  Camden  Hill, 
Aconcagua  and  King's  Peak  Field  Development  from  Mis- 
sissippi Canyon  and  DeSoto  Canyon,  through  Viosca  Knoll 
and  Main  Pass  to  Main  Pass  261.  89  miles  south  of  Mot>ile 
County  Alabama,  and  68  to  93  miles  east  and  southeast  of 
Plaquemines  Parish,  Louisiana. 

Desoto  Canyon  Area,  Bkx:k  927.  Lease  OCS-G  10480.  104 
miles  off  the  coast  of  Plaquemines  Parish,  Louisiana. 

High  Island  Area,  Block  A-368,  Lease  OCS-G  02433,  118 
miles  off  the  coast  of  Texas,  and  123  miles  from  Cameron. 
Louisiana. 

West  Cameron  Area,  Block  212,  Lease  OCS-G  04758,  39 
miles  south  of  Cameron,  Loulsiarui,  and  37  miles  south  of 
Cameron  Parish,  Louisiana. 

Ship  Shoal  Area,  Block  204,  Lease  OCS-G  01520,  81  miles 
south  of  Morgan  City,  Louisiana,  and  38  miles  south-south- 
west of  Terretwnne  Parish,  Louisiana. 

Main  Pass  (South  and  East  Addition)  Area.  Bkx:k  165,  Lease 
OCS-G  05705,  26  miles  southeast  of  Chandeleur  Islands, 
Louisiana,  and  66  miles  south-southwest  of  Theodore,  Ala- 
bama. 

West  Delta  Area,  Block  94.  Lease  OCS-G  00839.  29  miles 
southeast  of  Fourchon,  Louisiana,  and  25  mites  southeast  of 
LaFourche  Parish,  Louisiana. 

Grand  Isle  Area,  Bk)ck  102,  Lease  OCS-G  05662,  46  miles 
south-southeast  of  LaFourche  Parish,  Louisiana,  and  48 
miles  south-southeast  of  Fourchon,  Louisiana. 

East  Cameron  Area,  Block  188,  Lease  OCS-G  13586.  73 
miles  south-southeast  of  Cameron.  Louisiana,  and  57  miles 
south-southwest  of  Cameron  Parish,  Louisiana. 

Main  Pass  (South  and  East  Addition)  Area,  Block  165,  Lease 
OCS-G  05705,  26  miles  east-southeast  of  Chandeleur  Is- 
lands, Louisiana,  and  64  miles  south-southwest  of  Theodore, 
Alabama. 

Eugene  Island  Area,  BkKk  128A.  Lease  OCS-G  00442,  30 
miles  southwest  of  Ten-et>onne  Parish,  Louisiana,  and  58 
miles  south-southwest  of  Morgan  City,  Louisiana. 

West  Cameron  (South  Addition)  Area,  Block  509,  Lease  OCS- 
G  15101,  95  miles  south-southeast  of  Cameron,  Louisiana, 
and  83  miles  south-southwest  of  Cameron  Parish,  Louisiana. 

Mobile  Area,  Blocks  822  and  865,  Leases  OCS-G  05056  and 
06847,  Platfomi  B  lies  7  miles  south  of  Dauphin  Island,  Ala- 
t>ama,  and  41  miles  south-southwest  of  Mot)ile,  Alat)anr)a. 
Platform  A  lies  6  miles  south  of  Dauphin  Island,  Alat>ama, 
and  39  miles  south-southwest  of  Mobile.  Alabama. 

Breton  South  Area,  Block  55,  Lease  OCS-G  04492,  6  miles 
southeast  of  Breton  Island,  and  23  miles  northeast  of  Venne, 
Louisiana. 

High  Island  Area,  Bkx:k  A20,  Lease  OCS-G  06178,  34  miles 
southeast  of  Galveston,  Texas,  and  76  miles  southwest  of 
Cameron,  Louisiana. 


09/10/01 
09/13/01 


10/18/01 
12/06/01 

09/07/01 

09/05/01 

09/17/01 

08/27/01 
08/29/01 
08/24/01 
09/04/01 

09/17/01 
09/26/01 
10/04/01 

10/04/01 
10/17/01 
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Activity/Operator 


Louis  Dreyfus  Natural  Gas,  Stiucture  Removal  Activity,  SEA  No. 
ES/SR  01-083. 

Texaco  Exploration  and  Production,  Inc.,  Stmcture  Removal  Ac- 
tivity. SEA  Nos.  ES/SR  01-084.  01-085,  01-086,  01-087  and 
01-088. 

Texaco  Exploration  and  Production,  Inc.,  Stmcture  Removal  Ac- 
tivity. SEA  No.  ES/SR  01-089. 

Vastar  Offshore,  Inc..  Structure  Removal  Activity,  SEA  No.  ES/ 
SR  01-090. 

Denbury  Resources  Inc.,  Stmcture  Renrwval  Activity.  SEA  No. 
ES/SR  01-091. 


Maritech  Resources,  Inc.,  Structure  Removal  Activity,  SEA  Nos. 

ES/SR  01-092,  01-093,  01-094,  01-095,  01-096,  01-097, 

01-098,  01-099  and  01-100. 
Seneca  Resources  Corporation.   Stmcture   Removal  Activity. 

seano.es/sroi-ioi. 

BP  America.  Inc.,  Stmcture  Removal  Activity.  SEA  No.  ES/SR 
01-102. 


Location 


Apex  Oil  &  Gas.  Inc.,  Stmcture  Removal  Activity,  SEA  No.  ES/ 
SR  01-103. 


West  Cameron  (West  Addition)  Area,  Block  408,  Lease  OCS- 
G  10508,  64  miles  soutti-southwest  of  Cameron  Parish.  Lou- 
isiana, and  83  miles  southeast  of  Sabine  Pass.  Texas. 

South  March  Island  (North  Addition)  Area.  Blocks  217,  218. 
238  and  239.  Lease  OCS  00310,  between  8  to  11  miles 
southwest  and  6  miles  south-southwest  of  Iberia  Parish.  Lou- 
isiana, and  23  to  36  miles  southeast  of  Intracoastal  TJity, 
Louisiana. 

Vemiilion  Area,  Block  30,  Lease  OCS-G  04785.  7  miles  south- 
southeast  of  Vermiton  Parish.  Louisiana,  and  21  miles  south 
of  Intracoastal  City,  Louisiana. 

South  Pelto  Area,  Block  11,  Lease  OCS-<3  00071,  8  miles 
south  of  Ten-ebonne  Parish.  Louisiana,  and  33  miles  south- 
southwest  of  Fourchon,  Louisiana. 

High  Island  (East  Addition  South  Extension)  Area.  Block  A- 
286.  Lease  OCS-G  03486.  91  miles  south-southeast  of  Gal- 
veston County.  Texas,  and  105  miles  south-southwest  of 
Cameron.  Louisiana. 

West  Delta  Area.  Block  32,  Leases  0CS-<3  00367  and  01332, 
19  miles  east-southeast  of  Grand  Isle.  Louisiana,  and  10 
miles  south-southwest  of  Plaquemines  Parish.  Louisiana. 

Vermilron  Area  (South  Additton).  Block  296.  Lease  OCS-G 
09511.  114  miles  southwest  of  Morgan  City,  Louisiana,  and 
78  miles  south-southwest  of  Iberia  Parish,  Louisiana. 

South  Pelto  Area.  Bkx*  11.  Lease  OCS-G  00071,  8  miles 
south  of  Tenebonne  Parish,  Louisiana,  and  33  miles  south- 
southwest  of  Fourchon.  Louisiana. 

East  Cameron  Area.  Block  24.  Lease  OCS-G  04098.  5  miles 
south-southwest  of  Cameron  Parish,  Louisiana,  and  35  miles 
east-southeast  of  Cameron,  Louisiana. 


Date 


10/17/01 
11/14/01 

11/27/01 
11/08/01 
11/15/01 

11/28/01 
11/27/01 
11/16/01 
12/10/01 


Persons  interested  in  reyiewing 
environmental  documents  for  the 
proposals  listed  above  or  obtaining 
information  about  EAs  and  FDNSIs 
prepared  for  activities  on  the  Gulf  of 
Mexico  OCS  are  encouraged  to  contact 
MMS  at  the  address  or  telephone  listed 
in  the  FOR  FURTHER  MFORIIATION  section. 

Dated:  December  18.  2001. 
Chris  C  Oynes, 

Regional  Director,  Gulf  of  Mexico  OCS  Region. 
(FR  Doc.  02-976  Filed  1-4-02;  8:45  am] 

■UJN9  COW  4310-MR-P  | 


DEPARTMENT  OF  THE  INTERIOR 

BuTMu  Of  Reclamation  \ 

Ravlaw  of  Existing  Coordinate  Long 
Ranga  Operating  Criteria  for  Colorado 
River  Raaervoirs 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

action:  Notice. 

SUMMARY:  The  Operating  Criteria  for 
Colorado  River  Reservoirs  (Operating 
Criteria),  promulgated  pursuant  to 
Public  Law  90-537,  were  published  in 
the  Federal  Register  on  June  10, 1970. 
The  Operating  Criteria  state  that  the 
Secretary  will  sponsor  a  formal  review 
of  the  Operation  Criteria  at  least  every 
5  years.  As  part  of  that  5-year  review 
process,  the  Bureau  of  Reclamation 


invites  written  comments  regarding 
whether  the  Operating  Criteria  should 
be  modified,  and  if  so,  how  they  should 
be  modified.  The  existing  Operating 
Criteria  are  included  at  the  end  of  this 
notice. 

DATES:  Written  comments  must  be 
received  on  or  before  March  18,  2002. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Regional  Director,  Attn: 
BCOO-4600,  Lower  Colorado  Region, 
Bineau  of  Reclamation,  P.O.  Box  61470, 
Boulder  City.  NV  89006-1470. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jayne  Harjdns  at  (702)  293-8190  or  in 
writing  at  Bureau  of  Reclamation,  Lower 
Colorado  Region,  P.O.  Box  61470, 
Boulder  City,  NV  89006-1470  or  by 
faxogram  at  (702)  293-8042  or  Tom 
Ryan  at  (801)  524-3732  or  in  writing  at 
Bureau  of  Reclamation,  Upper  Colorado 
Region,  125  South  State  Street,  Salt  Lake 
City,  Utah  84138-1102.  E-mail  can  be 
sent  to  LflOC_flev7eiv@/c.usZ)r.gov. 

SUPP1.EMENTARY  INFORMATION:  The 
Operating  Criteria  provided  for  the 
coordinated  long-range  operation  of  the 
reservoirs  constructed  and  operated 
under  the  authority  of  the  Colorado 
River  Storage  Project  Act,  the  Boulder 
Canyon  Project  Act,  and  the  Boxilder 
Canyon  Project  Adjustment  Act  for  the 
purposes  of  complying  with  and 
carrying  out  the  provisions  of  the 
Colorado  River  Compact,  the  Upper 


Colorado  River  Basin  Compact,  and  the 
Mexican  Water  Treaty. 

The  Operating  Criteria  provide  for  a 
review  at  least  every  5  years  with 
participation  by  Colorado  River  Basin 
state  representatives  as  each  Governor 
may  designate  and  other  parties  and 
agencies  as  the  Secretary  of  the  Interior 
may  deem  appropriate.  As  provided  in 
Public  Law  102-575  (The  Grand  Canyon 
Protection  Act  of  1992),  the  Secretary 
also  consults  in  this  review  process  with 
the  general  public  including 
representatives  of  academic  and 
scientific  communities,  environmental 
organizations,  the  recreation  industry, 
and  contractors  for  the  piutJiase  of 
Federal  power  produced  at  Glen  Canyon 
Dam.  This  will  be  the  sixth  5-year 
review  of  the  Operating  Criteria  since 
their  initial  promulgation  in  1970.  The 
Commissioner  of  the  Bureau  of 
Reclamation  shall  be  the  authorized 
agent  of  the  Secretary  of  the  Interior  for 
the  purposes  of  conducting  and 
coordinating  this  review. 

The  Record  of  Decision,  Colorado 
River  Interim  Surplus  Guidelines  Final 
Environmental  Impact  Statement 
'(Interim  Surplus  Guidelines)  states  that 
5-year  reviews  of  the  Interim  Surplus 
Guidelines  miay  be  conducted  and  if  so, 
such  reviews  would  be  coordinated 
with  the  Opoating  Criteria  review.  The 
Interim  Surplus  Guidelines  were  signed 
by  former  Secretary  Bruce  Babbit  on 
January  16, 2001,  became  effective  in 
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February  2001,  and  are  to  be  applied  in 
2002.  Accordingly,  at  this  time,  there  is 
no  need  for  a  review  of  the  Interim 
Siuplus  Guidelines. 

Oiu  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosiu«.  which 
we  will  honor  to  the  extent  allowable  by 
law.  There  also  may  be  circumstances  in 
which  we  would  withhold  a 
respondent's  identity  from  public 
disclosiu«,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominentiy  at  the  beginning  of  your 
comment.  We  will  make  all  submissions 
fi'om  organizations  or  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

In  addition  to  written  comments, 
open  public  meetings  will  be  conducted 
diuing  calendar  year  2002.  Notification 
of  dates,  times,  and  locations  for  public 
meetings  will  be  made  through  the 
Federal  Register,  media  outiets,  and  to 
all  respondents  to  this  notice. 

Dated:  December  20,  2001. 
John  W.  Keys,  ID, 
Commissioner,  Bureau  of  Reclamation. 

Criteria  for  Coordinated  Long-Range 
Operation  of  Colorado  River  Reservoirs 
Pursuant  to  the  Colorado  River  Basin 
Project  Act  of  September  30, 1968  (Pub. 
L.  90-537) 

These  Operating  Criteria  are 
promidgated  in  compliance  with 
Section  602  of  Public  Law  90-537.  They 
are  to  control  the  coordinated  long- 
range  operation  of  the  storage  reservoirs 
in  the  Colorado  River  Basin  constructed 
under  the  authority  of  the  Colorado 
River  Storage  Act  (hereinafter  "Upper 
Basin  Storage  Reservoirs")  and  the 
Boulder  Canyon  Project  Act  (Lake 
Mead).  The  Operating  Criteria  will  be 
administered  consistent  with  applicable 
Federal  laws,  the  Mexican  Water  Treaty, 
interstate  compacts,  and  decrees  relating 
to  the  use  of  the  waters  of  the  Colorado 
River. 

The  Secretary  of  the  Interior 
(hereinafter  the  "Secretary")  may 
modify  the  Operating  Criteria  fitim  time 
to  time  in  accordance  with  Section 
602(b)  of  Pub.  L.  90-537.  The  Secretary 
will  sponsor  a  formal  review  of  the 
Operating  Criteria  at  least  every  5  years, 
with  participation  by  State 
representatives  as  each  Governor  may 
designate  and  such  other  parties  and 
agencies  as  the  Secretary  may  deem 
appropriate. 


/.  Annual  Report 

(1)  On  January  1, 1972,  and  on 
January  1  of  each  year  thereafter,  the 
Secretary  shall  transmit  to  the  Congress 
and  to  the  Governors  of  the  Colorado 
River  Basin  States  a  report  describing 
the  actual  operation  under  the  adopted 
criteria  for  the  preceding  compact  water 
year  and  the  projected  plan  of  operation 
for  the  current  year. 

(2)  The  plan  of  operation  shall 
include  such  detailed  rules  and 
quantities  as  may  be  necessary  and 
consistent  with  the  criteria  contained 
herein,  and  shall  reflect  appropriate 
consideration  of  the  uses  of  the 
reservoirs  for  purposes,  including  flood 
control,  river  regulation,  beneficial 
consiunptive  uses,  power  production, 
water  quality  control,  recreation, 
enhancement  of  fish  and  wildlife,  and 
other  environmental  factors.  The 
projected  plan  of  operation  may  be 
revised  to  reflect  the  current  hydrologic 
conditions,  and  the  Congress  and  the 
Governors  of  the  Colorado  River  Basin 
States  be  advised  of  any  changes  by  June 
of  each  year. 

//.  Operation  of  Upper  Basin  Reservoirs 

(1)  The  annual  plan  of  operation  shall 
include  a  determination  by  the 
Secretary  of  the  quantity  of  water 
considered  necessary  as  of  September 
30  of  each  year  to  be  in  storage  as 
required  by  Section  602(a)  of  Pub.  L. 
90-537  (hereinafter  "602(a)  Storage"). 
The  quantity  of  602(a)  Storage  shall  be 
determined  by  the  Secretary  after 
consideration  of  all  applicable  laws  and 
relevant  factors,  including,  but  not 
limited  to,  the  following: 

(a)  Historic  streamflows; 

(b)  The  most  critical  period  of  record; 

(c)  Probabilities  of  water  supply; 

(d)  Estimated  future  depletions  of  the 
upper  basin,  including  the  effects  of 
reciurence  of  critical  periods  of  water 
supply; 

(e)  The  "Report  of  the  Committee  on 
Probabilities  and  Test  Studies  to  the 
Task  Force  on  Operating  Criteria  for  the 
Colorado  River,"  dated  October  30, 
1969,  and  such  additional  studies  as  the 
Secretary  deems  necessary; 

(f)  The  necessity  to  assure  that  upper 
basing  consumptive  uses  not  be 
impaired  because  of  failure  to  store 
sufficient  water  to  assiu«  deliveries 
under  Section  602(a)(1)  and  (2)  of  Pub. 
L.  90.537. 

(2)  If,  in  the  plan  of  operation,  either: 
(a)  The  Upper  Basin  Storage 

Reservoirs  active  storage  forecast  for 
September  30  of  the  current  year  is  less 
than  the  quantity  of  602(a)  Storage 
determined  by  the  Secretary  under 
Article  11(1)  hereof,  for  that  date;  or 


(b)  The  Lake  Powell  active  storage 
forecast  for  that  date  is  less  than  the 
Lake  Mead  active  storage  forecast  for 
that  date: 
the  objective  shall  be  to  maintain  a 
minimiun  release  of  water  from 
Lake  Powell  of  8.23  million  acre- 
feet  for  that  year.  However,  for  the 
years  ending  September  30, 1971 
and  1972.  the  release  may  be  greater 
than  8.23  million  acre-feet  if 
necessary  to  deliver  75,000.000 
acre-feet  at  Lee  Ferry  for  the  10-year 
period  ending  September  30, 1972. 

(3)  If,  the  plan  of  operation,  the  Upper 
Basin  Storage  Reservoirs  active  storage 
forecast  for  September  30  of  the  current 
water  year  is  greater  than  the  quantity 
of  602(a)  Storage  determination  for  that 
date,  water  shall  be  released  annually 
fit)m  Lake  Powell  at  a  rate  greater  than 
8.23  million  acre-feet  per  year  to  the 
extent  necessary  to  accomplish  any  or 
all  of  the  following  objectives: 

(a)  to  the  extent  it  can  be  reasonably 
applied  in  the  States  of  the  Lower 
Division  to  the  uses  specified  in  Article 
in(e)  of  the  Colorado  River  Compact,  but 
no  such  releases  shall  be  made  when  the 
active  storage  in  Lake  Powell  is  less 
than  the  active  storage  in  Lake  Mead, 

(b)  to  maintain,  as  nearly  as 
practicable,  active  storage  in  Lake  Mead 
equal  to  the  active  storage  in  Lake 
Powell,  and 

(c)  to  avoid  anticipated  spills  from 
Lake  Powell. 

(4)  In  the  application  of  Article  II(3)(b) 
herein,  the  annual  release  will  be  made 
to  the  extent  that  it  can  be  passed 
through  Glen  Canyon  Powerplant  when 
operated  at  the  available  capability  of 
the  powerplant.  Any  water  thus  retained 
in  Lake  Powell  to  avoid  bypass  of  water 
at  the  Glen  Canyon  Powerplant  will  be 
released  through  the  Glen  Canyon 
Powerplant  as  soon  as  practicable  to 
equalize  the  active  storage  in  Lake 
Powell  and  Lake  Mead. 

(5)  Releases  from  Lake  Powell 
pursuant  to  these  criteria  shall  not 
prejudice  the  position  of  either  the 
upper  or  lower  basin  interests  with 
respect  to  required  deliveries  at  Lee 
Ferry  pursuant  to  the  Colorado  River 
Compact. 

in.  Operation  of  Lake  Mead 

(1)  Water  released  firom  Lake  Powell, 
plus  the  tributary  inflows  between  Lake 
Powell  and  Lake  Mead,  shall  be 
regulated  in  Lake  Mead  and  either 
pumped  from  Lake  Mead  or  released  to 
the  Colorado  River  to  meet  requirements 
as  foUows: 

(a)  Mexican  Treaty  obligations; 

(b)  Reasonable  consumptive  use 
requirements  of  mainstream  users  in  the 
Lower  Basin; 
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(c)  Net  river  losses; 

(d)  Net  reservoir  losses; 

(e)  Regulatoiy  wastes. 

(2)  Until  such  time  as  mainstream 
water  is  delivered  by  means  of  the 
Central  Arizona  Project,  the 
consumptive  use  requirements  of 
Article  III(l)(b)  of  these  Operating 
Criteria  will  be  met. 

(3)  After  commencement  of  delivery 
of  mainstream  water  by  means  of  the 
Central  Arizona  Project,  the 
consumptive  use  requirements  of 
Article  111(1  )(b)  of  these  Operating 
Criteria  will  be  met  to  the  following 
extent: 

(a)  Normal:  The  annual  pumping  and 
release  from  Lake  Mead  will  be 
sufficient  to  satisfy  7,500  acre-feet  of 
aimual  consumptive  use  in  accordance 
with  the  decree  in  Arizona  v.  California, 
376  U.S.  340  (1964). 

Surplus:  The  Secretary  shall 
determine  ^m  time  to  time  when  water 
in  quantities  greater  than  "Normal"  is 
available  for  either  pumping  or  release 
from  Lake  Mead  pursuant  to  Article 
n(b)(2}  of  the  decree  in  Arizona  v. 
California  after  consideration  of  all 
relevant  factors,  including,  but  not 
limited  to,  the  following: 

(i)  the  requirements  stated  in  Article 
mU)  of  these  Operating  Criteria; 

(ii)  requests  for  water  by  holders  of 
water  delivery  contracts  with  the  United 
States,  and  of  other  rights  recognized  in 
the  decree  in  Arizona  v.  California; 

(iii)  actual  and  forecast  quantities  of 
active  storage  in  Lake  Mead  and  the 
Upper  Basin  Storage  Reservoirs;  and 

(iv)  estimated  net  inflow  to  Lake 
Mead. 

(c)  Shortage:  The  Secretary  shall 
determine  from  time  to  time  when 
insufficient  mainstream  water  is 
available  to  satisfy  annual  consumptive 
use  requirements  of  7,500,000  acre-feet 
after  consideration  of  all  relevant 
factors,  including,  but  not  limited  to,  the 
following: 

(i)  The  requirements  stated  in  Article 
111(1 )  of  these  Operating  Criteria; 

(ii)  actual  and  forecast  quantities  of 
active  storage  in  Lake  Mead; 

(iii)  estimated  of  net  inflow  to  Lake 
Mead  for  the  current  year; 

(iv)  historic  streamflows,  including 
the  most  critical  period  of  record; 

(v)  priorities  set  forth  in  Article  11(A) 
of  the  decree  in  Arizona  v.  California; 
and 

(vi)  the  purposes  stated  in  Article  1(2) 
of  these  Operating  Criteria. 

The  shortage  provisions  of  Article 
11(B)(3)  of  the  decree  in  Arizona  v. 
California  shall  thereupon  become 
effective  and  consumptive  uses  irom  the 
mainstream  shall  be  restricted  to  the 
extent  determined  by  the  Secretary  to  be 


required  Section  301(b)  of  Public  Law 
90-537. 

IV.  Definitions 

(1)  In  addition  to  the  definitions  in 
Section  606  of  Pub.  L.  90-537,  the 
following  shall  also  apply: 

(a)  "Spills,"  as  used  in  Article  II(3)(c) 
herein,  means  water  released  from  Lake 
Powell  which  cannot  be  utilized  for 
project  purposes,  including,  but  not 
limited  to,  the  general  of  power  and 
energy. 

(b)  "Surplus,"  as  used  in  Artide 
in(3)(b)  herein,  is  water  which  can  be 
used  to  meet  consumptive  use  demands 
in  the  three  Lower  Division  States  in 
excess  of  7,500,000  acre-feet  annually. 
The  term  "surplus"  as  used  in  these 
Operating  Criteria  Is  not  be  construed  as 
applied  to,  being  interpretive  of,  or  in 
any  manner  having  reference  to  the  term 
"surplus"  in  the  Colorado  River 
Compact. 

(c)  "Net  inflow  to  Lake  Mead,"  as 
used  in  Article  111(3)  (b)(iv)  and  (c)(iii) 
herein,  represents  the  annual  inflow  to 
Lake  Mead  in  excess  of  losses  from  Lake 
Mead. 

(d)  "Available  capability,"  used  in 
Article  11(4)  herein,  means  that  portion 
of  the  total  capacity  of  the  powerplant 
that  is  physically  available  for 
generation. 

(FR  Doc.  02-688  Filed  1-14-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 
[flevada,  INT-DES  01-43] 

Implementation  Agreement. 
Inadvertent  Overrun  and  Payback 
Policy  and  Related  Federal  ActkNis, 
Cotorado  River  In  the  Lower  Basin 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  of  and 

public  hearing  for  a  draft  environmental 

impact  statement  (DEIS). 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended,  and  the  Council  on 
Environmental  Quality's  Regulations  for 
Implementing  the  Procedural  Provisions 
of  NEPA,  the  Bureau  of  Reclamation 
(Reclamation)  has  issued  a  DEIS  on  the 
proposed  execution  of  an 
Implementation  Agreement  (lA)  that 
would  commit  the  Secretary  of  the 
Interior  (Secretary)  to  make  Colorado 
River  water  deliveries  in  accordance 
with  the  terms  and  conditions  of  the  lA 
to  enable  certain  southern  California 
water  agencies  to  implement  the 


proposed  Quantification  Settlement 
Agreement  (QSA).  (The  QSA  is  an 
agreement  in  principle  among  several 
southern  California  water  agencies.  It 
establishes  a  framework  of  conservation 
measures  and  water  transfers  within 
southern  California  for  up  to  75  years. 
It  provides  a  substantial  mechanism  for 
California  to  reduce  its  diversions  of 
Colorado  River  water  in  normal  years  to 
its  4.4  million  acre-feet  per  year 
apportionment.)  The  proposed  Federal 
action  includes  the  following 
components:  Execution  of  an  lA, 
wherein  the  Secretary  agrees  to  changes 
in  the  amount  and/or  location  of 
deliveries  of  Colorado  River  water  that 
are  necessary  to  implement  the  QSA; 
adoption  of  an  Inadvertent  Overrun  and 
Payback  Policy  (lOP),  which  establishes 
requirements  for  payback  of  inadvertent 
overuse  of  Colorado  River  water  by 
Colorado  River  water  users  in  Arizona, 
California,  and  Nevada;  and 
implementation  of  biological 
conservation  measures  to  offset 
potential  impacts  from  the  proposed 
action  that  could  occur  to  federally 
listed  fish  and  wildlife  species. 
Information  on  public  hearings  may  be 
foimd  below  in  the  DATES  section. 
DATES:  A  60-day  public  review  and 
comment  period  begins  with  the  filing 
of  the  draft  EIS  with  the  Environmental 
Protection  Agency.  Written  comments 
must  be  received  no  later  than  March 
12,  2002  [see  ADDRESSES,  below]. 

Public  hearings  are  scheduled  to  be 
held  to  receive  written  or  verbal 
comments  about  the  DEIS  bora 
interested  organizations  and 
individuals,  on  the  adequacy  with 
which  the  EIS  identifies  and  describes 
the  potential  impacts  associated  with 
approving  and  implementing  the 
proposed  Federal  action.  The  hearings 
will  be  held  at  the  following  times  and 
locations: 

•  February  5,  2002,  VFW  Hall,  148  N. 
First  St.,  Blythe,  California,  6:30-9:30 
p.m. 

•  February  6,  2002,  Henderson 
Convention  Center,  200  S.  Water  St., 
Henderson,  Nevada,  2:00-5:00  p.m. 

•  February  7,  2002,  Marriott  Hotel 
(Downtown),  333  S.  Figueroa  St.,  Los 
Angeles,  California,  2:00-5:00  p.m. 
ADDRESSES:  Send  written  comments  to 
Mr.  Bruce  Ellis,  Chief,  Environmental 
Resources  Management  Division, 
Bureau  of  Reclamation,  Phoenix  Area 
Office  (PXAO-1500),  PO  Box  81169, 
Phoenix,  AZ  8506^1169;  fax  number 
(602) 216-4006. 

■  A  copy  of  the  draft  EIS  is  available 
upon  request  from  Ms.  Janice  Kjesbo, 
Bureau  of  Reclamation,  Phoenix  Area 
Office  (PXAO-1500),  PO  Box  81169, 
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Phoenix,  AZ  85069-1169,  telephone 
(602)  216-3864,  faxogram  (602)  216- 
4006.  A  copy  of  the  draft  EIS  is  also 
available  for  public  inspection  and 
review  at  the  libraries  listed  under 
Supplementary  Information  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  the  draft  EIS  should 
be  directed  to  Mr.  Ellis,  at  the  address 
provided  above,  telephone  (602)  216- 
3854. 

SUPPLEMENTARY  INFORMATION:  The 
Secretary,  pinsuant  to  the  Boulder 
Canyon  Project  Act  of  1928  and  Arizona 
V.  California  1964  Supreme  Court 
Decree  (376  U.S.  340),  proposes  to  take 
Federal  actions  necessary  to  support  the 
implementation  of  the  QSA.  The 
purpose  of  the  Federal  action  is  to 
facilitate  implementation  of  the  QSA, 
which  incorporates  contractual 
agreements  necessary  for  California  to 
reduce  its  use  of  Colorado  River  water. 
The  need  for  the  Federal  action  is  to 
assist  California's  efforts  to  reduce  its 
use  of  Colorado  River  water  to  its  4.4 
million  acre-feet  apportionment  in  a 
normal  year.  This  reduction  in 
California's  use  of  Colorado  River  water 
would  benefit  the  entire  Colorado  River 
Basin. 

The  lA,  lOP,  and  Related  Federal 
Actions  DEIS  describes  the  potential 
environmental  impacts  of  the  three 
components  that  make  up  the  proposed 
Federal  action.  Because  the  purpose  of 
the  proposed  action  is  to  provide 
Federal  approval  of  an  agreement 
negotiated  among  the  Califomia  parties, 
no  other  action  alternatives  to  the  LA  are 
considered  in  the  DEIS.  Similarly,  the 
biological  conservation  measines 
proposed  to  be  implemented  under  the 
proposed  action  relate  specifically  to  the 
water  transfers  specified  in  the  lA  and 
QSA.  These  measures  were  developed  - 
and  agreed  to  by  Reclamation  and  the 
U.S.  Fish  and  Wildlife  Service  (FWS)  in 
response  to  an  August  2000  Reclamation 
Biological  Assessment,  and  were 
incorporated  into  a  FWS  January  2001 
Biological  Opinion;  no  alternatives  to 
the  biological  obnservation  measures  are 
considered  in/me  DEIS.  With  regard  to 
the  lOP,  in  espouse  to  scoping 
comments  received,  Reclamation 
developed  an  alternative  that  would 
eliminate  the  forgiveness  of  pajmient 
aspect  of  the  proposed  policy.  This 
alternative  has  been  evaluated  and  is 
described  in  the  DEIS. 

Copies  of  the  draft  EIS  are  available 
for  public  inspection  and  review  at  the 
following  locations: 

•  Department  of  the  Interior,  Natural 
Resources  Library,  1849  C  St.,  NW, 
Washington,  DC  20240 


•  Bureau  of  Reclamation,  Denver 
Office  Library,  Building  67,  Room  167, 
Denver  Federal  Center,  6th  and  Kipling, 
Denver,  CO  80225 

•  Bureau  of  Reclamation,  Lower 
Colorado  Regional  Office,  Nevada 
Highway  and  Park  St.,  Boulder  City,  NV 
89006 

•  Bureau  of  Reclamation,  Phoenix 
Area  Office,  2222  W.  Dimlap  Ave.,  Suite 
100,  Phoenix.  AZ  85021 

•  Bureau  of  Reclamation,  Southern 
California  Area  Office,  27710  Jefferson 
Ave.,  Suite  201,  Temecula,  CA  92590- 
2628 

•  Bureau  of  Reclamation,  Yuma  Area 
Office,  7301  Calle  Agua  Salada.  Yuma, 
AZ  85364-9763 

•  Biueau  of  Reclamation,  Upper 
Colorado  Regional  Office,  125  S.  State 
St.,  Salt  Lake  City.  UT  84138-1102 

•  Lake  Havasu  City  Library,  1787 
McCulloch  Blvd.  North.  Lake  Havasu 
City,  AZ  86403 

•  Mohave  County  Library.  1170 
Hancock  Rd.,  Bullhead  City.  AZ  86442 

•  Parker  Public  Library,  1001  S. 
Navajo  Ave.,  Parker,  AZ  85344 

•  Phoenix  Public  Library  (Burton  Barr 
Centi-al),  1221  N.  Central  Ave.,  AZ 
85004 

•  Yuma  County  Library,  350  S.  3rd 
Ave.,  Yuma,  AZ  85364 

•  Los  Angeles  Central  Library.  630  W. 
5th  St.,  Los  Angeles,  CA  90071 

•  Palo  Verde  Valley  Library,  125  W. 
Canslor  Way,  Blythe.  CA  92225 

•  San  Bernardino  County  Library, 
1111  Bailey  Ave..  Needles,  CA  92363 

•  San  Diego  Central  Library,  820  E 
St.,  San  Diego,  CA  92101 

•  Henderson  District  Public  Library, 
280  South  Water  St.,  Henderson.  NV 
89015 

•  Salt  Lake  City  Public  Library'.  209  E 
500  S.  Salt  Lake  City.  UT  84111 

Written  comments  received  by 
Reclamation  become  part  of  the  public 
record  associated  with  this  action. 
Accordingly,  Reclamation  makes  these 
comments,  including  names  and  home 
addresses  of  respondents,  available  for 
public  review.  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  public  disclosure, 
which  we  will  honor  to  the  extent 
allowable  by  law.  There  also  may  be 
circumstances  in  which  we  would 
withhold  a  respondent's  identity  from 
public  disclosure,  as  allowable  by  law. 
If  you  wish  us  to  withhold  your  name 
and/or  address,  you  must  state  this 
prominently  at  the  beginning  of  your 
conunent.  We  will  make  all  submissions 
from  organizations  or  businesses,  and 
fitjm  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosiu^  in  their  entirety. 


Dated:  December  28,  2001. 

Kenneth  D.  Naser, 

Director,  Office  of  Environmental,  Policy  and 
Compliance. 

|FR  Doc.  02-689  Filed  1-14-02; B:45  am]  . 

BIUJNQCOOE  4310-MtM> 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reciamatton 

Change  In  Discount  Rate  for  Water 
Resources  Planning 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  change. 

SUMMARY:  The  Water  Resources 
Planning  Act  of  1965  and  the  Water 
Resources  Development  Act  of  1974 
require  an  annual  determination  of  a 
discount  rate  for  Federal  water 
resources  planning.  The  discount  rate 
for  Federal  water  resources  plaiming  for 
fiscal  year  2002  is  &  125  percent. 
Discounting  is  to  be  used  to  convert 
future  monetary  values  to  present 
values. 

DATES:  This  discount  rate  is  to  be  used 
for  the  period  October  1,  2001.  through 
and  including  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Handlon,  Economist,  Office  of 
Policy,  Washington,  DC  20240; 
telephone:  (202)  513-0603. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  the  interest  rate  to  be 
used  by  Federal  agencies  in  the 
formulation  and  evaluation  of  plans  for 
water  and  related  land  resources  is 
6.125  percent  for  fiscal  year  2002. 

This  rate  has  been  computed  in 
accordance  with  section  80(a).  Pub.  L. 
93-251  (88  Stat.  34)  and  18  CFR  704.39, 
which:  (1)  Specify  that  the  rate  shall  be 
based  upon  the  average  yield  during  the 
preceding  fiscal  year  on  interest-bearing 
marketable  securities  of  the  United 
States  which,  at  the  time  the 
computation  is  made,  have  terms  of  15 
years  or  more  remaining  to  maturity 
(average  yield  is  rounded  to  nearest  one- 
eighth  percent);  and  (2)  Provide  that  the 
rate  shall  not  be  raised  or  lowered  more 
than  one-quarter  of  1  percent  for  any 
year.  The  Treasury  Department 
calculated  the  specified  average  to  be 
5.654  percent.  Rounding  this  average 
yield  to  the  nearest  one-eighth  percent 
is  5.625  percent,  which  exceeds  the 
permissible  one-quarter  of  1  percent 
change  from  fiscal  year  2001  to  2002. 
Therefore,  the  change  is  limited  to  one- 
quarter  of  1  percent. 

The  rate  of  6.125  percent  shall  be 
used  by  all  Federal  agencies  in  the 
formulation  and  evaluation  of  water  and 
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related  land  resources  plans  for  the 
purpose  of  discounting  future  benefits 
and  computing  costs  or  otherwise 
converting  benefits  and  costs  to  a 
conunon  tiifle  basis. 

Dated:  December  13,  2001. 
Elixabeth  Cordova-Hairisoii, 
Deputy  Director.  Office  of  Policy. 
|FR  Doc.  02-925  Filed  1-15-02:  8:45  am] 
HUMQ  COOC  4310-«N-F 


Laboratories,  DBA  Knoll  Pharmaceutical 
Company,  30  North  Jefferson  Road, 
Whippany.  New  Jersey  07981,  made 
application  to  the  Drug  Enforcement 
Administration  to  be  registered  as  a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  below: 


INTERNATIONAL  TRADE 
COMMISSIQN 

[USITC  SE-02-OOe] 
Sunshine  Act  Meeting 


AGENCY  HOUNNG  THE  MEETING:  United 

States  hitemational  Trade  Commission. 

TME  AND  DATE:  January  22, 2002  at  2 

p.m. 

place:  Room  101, 500  E  Street  SW., 

Washii^on,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIOERED: 

1.  Agenda  for  future  me^ng:  None. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-409-412  and 
731-TA-909  (Final)  (Low  Enriched 
Uraniiun  firom  France,  Germany,  the 
Netherlands,  and  the  United 
Kingdom)— briefing  and  vote.  (The 
Commission  is  currently  scheduled  to 
transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  January  28, 
2002.) 

5.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  schedided  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting.  Earlier 
announcement  of  this  meeting  was  not 
possible. 

Issued:  Jantiary  10.  2002.     | 

By  order  of  the  Coimnissioii. 
Marilyn  R.  Abbott. 
Acting  Secretary. 

[FR  Doc.  02-1108  Filed  1-11-02: 1:19  pmj 
■UMQ  cooc  7iB»-aa-p 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manutaeturer  of  Controlled 
Substances;  Notice  of  Registration 

By  Notice  dated  July  13,  2001,  and 
published  in  the  Federal  Eegister  on 
July  23,  2001  (66  FR  38323),  AbboU 


Drug 

Schedule 

Dihydromorphine  (9145) 

MuHrnmomhonp  (9150)       

1 
II 

The  firm  plans  to  produce  bulk 
product  and  finished  dosage  imits  for 
distribution  to  its  customers. 

No  comments  or  objections  have  been 
received.  DEA  has  considered  the 
factors  in  Title  21,  United  States  Code, 
Section  823(a)  and  determined  that  the 
registration  of  Abbott  Laboratories  to 
manufacture  the  listed  controlled 
substances  is  consistent  with  the  public 
interest  at  this  time.  DEA  has 
investigated  Abbott  Laboratories  to 
ensiue  that  the  company's  registration  is 
consistent  with  the  public  interest.  This 
investigation  has  included  inspection 
and  testing  of  the  company's  physical 
security  systems,  verification  of  the 
company's  compliance  with  state  and 
local  laws,  and  a  review  of  the 
company's  backgroimd  and  history. 
Therefore,  pursuant  to  21  U.S.C.  823 
and  28  CFR  0.100  and  0.104,  the  Deputy 
Assistant  Administrator,  Office  of 
Diversion  Control,  hereby  orders  that 
the  application  submitted  by  the  above 
firm  for  registration  as*a  bulk 
manufacturer  of  the  basic  classes  of 
controlled  substances  listed  above  is 
granted. 

Dated:  January  4,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration. 
(FR  Doc.  02-935  Filed  1-14-02:  8:45  am) 

BNJJNG  CODE  4410-09-M 


DEPARTMENT  OF  JUSTICE 
Office  of  Justice  Programs 

[OJP(OJP)-1340] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement  (EIS) 
and  Environmental  Impact  Report  (EIR) 
for  the  Alameda  County  Government 
Center,  including  a  New  Juvenile 
Justice  Facility  in  the  City  of  Dublin. 
Alameda  County,  California 

AGENCY:  Office  of  Justice  Programs, 

Justice. 

action:  Notice  of  intent  (NOI). 


summary:  Alameda  County  (California) 
proposes  to  approve  a  master  plan  and 
develop  a  government  center  in  the  East 
Coimty  area,  specifically  in  the  City  of 
Dublin,  California.  The  government 
center  is  proposed  to  include  a 
courthouse  (15  adult  courts),  250,000 
square  feet  of  County  offices,  parking 
facilities,  related  site  improvements, 
and  a  new  Juvenile  Justice  facility  with 
420  beds,  juvenile  courts, 
administration,  and  associated  support 
facilities  (approximately  400,000  square 
feet  total).  The  Juvenile  Justice  Facility 
component  of  the  government  center  is 
proposed  in  response  to  serious 
shortcomings  in  the  capability  of  the 
existing  facility  located  in  San  Leandro, 
California  to  serve  existing  and  future 
needs  of  children  in  the  County.  The 
government  center  would  be  developed 
on  a  40-acre  Coimty-owned  site  located 
at  the  northern  terminus  of  Hacienda 
Drive,  boimded  by  Gleason  Drive  on  the 
south,  Arnold  Road  on  the  west,  Broder 
Blvd.  on  the  north,  and  Madigan 
Avenue  on  the  east.  The  proposed 
Alameda  County  Juvenile  Justice  project 
would  be  funded  in  part  by  federsd  grant 
monies  disbursed  by  the  California 
Board  of  Corrections.  These  funds  total 
$33,165,000,  and  are  part  of  the  State's 
allocation  from  the  Violent  Offender 
Incarceration  and  Truth-in-Sentencing 
(VOl/TIS)  Incentive  Grant  Program.  The 
County  would  provide  additional 
funding  from  bonds,  certificates  of 
participation,  and  the  general  fund.  The 
total  cost  for  the  Juvenile  Justice  Facility 
is  estimated  to  be  approximately 
$177,000,000. 

The  Department  of  Justice,  the 
California  Board  of  Corrections  and 
Alameda  Coimty  are  preparing  a  joint 
Environmental  Impact  Statement  and 
Environmental  Impact  Review  (EIS/EIR) 
document  in  order  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Enviroiunental  Quality 
Act  (CEQA)  concvurently.  The  U.S. 
Department  of  Justice  is  the  lead  federal 
agency  under  NEPA  for  the  preparation 
of  the  EIS/EIR  and  the  California  Board 
of  Corrections  will  be  preparing  the  EIS/ 
EIR  imder  a  provision  of  NEPA  that 
allows  an  agency  of  statewide 
jurisdiction  with  responsibility  for  the 
proposed  action  (pursuant  to  the  VOI/ 
TIS  grant)  to  prepare  an  EIS.  Alameda 
County  will  be  the  le&d  agency  under 
CEQA  for  the  preparation  of  the  EIS/EIR 
for  the  master  plan  for  the  government 
center  as  well  as  the  Juvenile  Justice 
Facility. 

DATES:  Public  scoping  meetings  will  be 
held  in  the  City  of  Dublin,  County  of 
Alameda,  California,  within  thirty  days 
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of  the  date  of  this  publication.  In 
accordance  with  the  U.S.  Department  of 
Justice,  Office  of  Justice  Programs, 
Corrections  Programs  Office,  Program 
Guidance  on  Environmental  Protection 
Requirements,  a  notice  will  be 
published  in  a  non-legal  section  of  at 
least  two  editions  of  a  newspaper  of 
general  circulation  in  the  area  of  the 
proposed  action  announcing  thie  date, 
time,  and  location  of  the  meeting  as  well 
as  briefly  summarizing  its  purpose. 

The  public,  as  well  as  Federal,  State, 
and  local  agencies  are  encouraged  to 
participate  in  the  scoping  meetings. 
Comments  may  also  be  submitted  in 
writing,  identifying  relevant 
environmental  and  socioeconomic 
issues  to  be  addressed  in  this 
environmental  analysis.  Comments  and 
information  should  be  mailed  to  Ms.  Jill 
Young  of  the  Department  of  Justice  or 
Mr.  Michael  Houghtby  of  the  California 
Board  of  Corrections  at  the  addresses 
listed  below.  Requests  to  be  placed  on 
the  mailing  list  for  announcements  and 
the  Draft  EIS/EIR  should  also  be  sent  to 
Ms.  Jill  Yoimg  or  Mr.  Michael 
Houghtby. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jill  Young,  Environmental  Coordinator, 
Department  of  Justice,  Office  of  Justice 
Programs,  Corrections  Programs  Office, 
810  7th  Street,  NW,  Washington,  DC 
20531,  Telephone  (202)  353-7302,  Fax 
(202)  307-2019,  or  contact  Mr.  Michael 
Houghtby,  Field  Representative;  State  of 
California  Board  of  Corrections, 
Corrections  Planning  and  Programs 
Division,  600  Bercut  Dr,  Sacramento, 
CA  95814,  Telephone  (916)  322-7085; 
Fax (916) 445-5796. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  Juvenile  Justice  Facility  is 
intended  to  replace  the  existing 
Alameda  Coimty  Juvenile  Hall,  which  is 
located  in  the  hills  of  San  Leandro, 
Alameda  County,  California.  The 
existing  facility  was  constructed  in 
various  phases  with  most  structiues 
dating  from  the  1950s  to  1970s.  It 
includes  secure  detention  at  the 
Juvenile  Hall  facility  for  299  detainees, 
camps  for  low  security  detention,  and 
the  Chabot  Community  Day  Center.  The 
detention  facility  is  constructed  on  a 
steep  hillside  in  close  proximity  to  the 
Hayward  fault,  an  active  earthquake 
fault  with  a  potential  for  causing  severe 
ground  shaking  with  an  estimated  32% 
chance  of  a  major  seismic  event  during 
the  next  30  years.  In  addition,  these 
facilities,  which  routinely  are 
overcrowded,  have  or  will  soon  exceed 
their  useful,  economic  life  and  are  in 
need  of  replacement,  based  on 
operational  and  architectural/ 
engineering  evaluations.  Therefore,  the 


facility  does  not  meet  the  present  or 
future  needs  of  the  residents,  staff  or 
community  and  must  be  replaced. 

A  juvenile  justice  system  master  plan 
completed  in  1998  determined  that  the 
County  needed  to  construct  a  new 
juvenile  detention  facility  that  would 
house  up  to  540  youth  at  any  given 
time.  The  facility  would  respond  to  the 
approximately  10,000  annual  referrals 
for  intake,  of  which  6,000  are  admitted 
for  detention  in  a  given  year.  The 
estimated  total  number  of  beds  required 
for  a  new  detention  facility  was  based 
on  historical  trends  and  projections, 
multiplied  by  a  factor  of  1.2  to  account 
for  peaking,  classification  and 
operational  needs,  so  that  the  County 
could  house  youth  in  a  facility  that 
reflects  the  detainees'  gender,  age,  and 
security  risk,  to  avoid  crowding,  and  to 
provide  for  long-term  planning.  The 
County  Board  of  Supervisors  has  since 
revised  the  project  to  include  420  beds, 
with  a  possible  capacity  of  450  beds. 
The  environment^  effects  of  this  project 
and  several  alternatives  will  be 
evaluated  in  the  EIS/EIR. 

Alternatives:  The  EIS/EIR  will 
consider  the  No  Project/No  Action 
Alternative,  as  required  by  CEQA  and 
NEPA.  Under  such  a  scenario,  ^e 
existing  Juvenile  Hall  facility,  courts, 
and  Coimty  offices  would  remain  in 
their  present  locations  and  no  Master 
Plan  would  be  approved  for  the  Dublin 
site. 

Tlie  EIS/EIR  will  also  discuss  and 
evaluate  certain  other  alternatives, 
which  may  include:  an  alternative 
location  for  the  Juvenile  Justice  Facility, 
including  development  of  a  replacement 
facility  at  the  existing  site  in  San 
Leandro;  development  of  a  split  campus 
with  part  of  the  project  in  Dublin  and 
part  in  San  Leandro;  or  other  locations 
to  be  determined  during  the 
environmental  review  process. 

The  EIS/EIR  will  also  consider 
variations  in  the  project  size,  such  as  a 
reduced  or  increased  number  of  beds  at 
the  Juvenile  Justice  facility,  or  a  reduced 
or  increased  number  of  courts  at  the 
East  County  Hall  of  Justice. 

The  EIS/EIR  will  also  discuss  policy 
alternatives  that  are  under 
consideration,  such  as  increased 
community  placement  and  monitoring 
of  youth  offenders. 

Dated:  January  10.  2002. 
Deborah  Daniels, 

Assistant  Attorney  General,  Office  of  Justice 
Programs. 

[FR  Doc.  02-999  Filed  1-14-02;  8:45  am] 
BMJNG  CODE  4410-1»-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 
[0JP(0JP)-1341] 

Notice  of  Intent  To  Prepare  an 
Environmental  Impact  Statement/ 
Environmental  Impact  Report  (EIS/EIR) 
for  the  Construction  and  Operation  of 
a  Juvenile  Justice  Campus  in  Fresno 
County,  Callfomia 

agency:  Office  of  Justice  Pro-ams, 

Justice. 

ACTION:  Notice  of  bitent  (NOI). 

SUMMARY:  Pursuant  to  the  requirements 
of  the  National  Environmental  Policy 
Act  (NEPA),  codified  at  42  U.S.C.  4321 
et  seq.,  the  U.S.  Department  of  Justice, 
Office  of  Justice  Programs,  Corrections 
Program  Office  (OJP/CPO)  announces 
the  Notice  of  Intent  (NOI)  for  the 
preparation  of  an  EIS/EIR  for  the 
Construction  and  Operation  of  a 
Juvenile  Justice  Campus  (JJC)  in  Fresno 
County,  California.  The  construction 
and  operation  of  the  JJC  is  being 
proposed  by  Fresno  County  which  is 
applying  for  OJP/CPO  grants  funds 
obtained  by  the  California  Board  of 
Corrections  (BOC)  through  the  Violent' 
Offender  Incarceration/Truth-in- 
Sentencing  (VOI/TIS)  Incentive  Grants 
Program.  This  project  is  subject  to  NEPA 
review  because  it  may  be  funded  in  part . 
with  federal  funding  available  under  the 
VOI/TIS  Grant  Program.  The  EIS/EIR  is 
being  prepared  as  a  joint  document  so 
as  to  satisfy  the  requirements  of  the 
California  Environmental  Quality  Act 
(CEQA)  in  addition  to  NEPA. 
DATES:  During  the  preparation  of  the 
draft  EIS/EIR,  there  will  be 
opportunities  for  public  involvement  in 
order  to  determine  the  issues  to  be 
examined.  Public  scoping  meetings  will 
be  held  at  the  Fresno  County  Plaza,  8th 
floor.  Conference  Room  "A",  2220 
Tulare  Street,  Fresno,  CA  93721,  within 
thirty  days  of  the  date  of  this 
publication,  to  solicit  input  on  the  scope 
of  the  EIS/EIR  to  be  conducted,  and  to 
identify  significant  issues  related  to  the 
proposed  actign.  Although  the  purpose 
of  the  agency  Scoping  Meeting  will  be 
to  gather  comments  from  interested  and 
affected  agencies,  the  public  is  invited 
to  attend.  Maps  and  information  on  the 
proposed  action  will  be  available 
beginning  at  6:00  PM  immediately  prior 
to  the  formal  portion  of  the  meeting. 
The  meeting  location,  date,  and  time 
will  be  well  publicized  and  arranged  to 
allow  for  the  public  as  well  as  interested 
agencies  and  organizations  to  attend. 
The  scoping  meeting  is  being  held  for 
individuals  to  formally  express  their 
views  on  the  proposed  action  and  to 
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identify  those  environmental  issues  or 
concerns  with  respect  to  the 
implementation  of  the  proposed  action 
and  its  alternatives  so  that  these  issues 
can  be  analyzed  in  depth  in  the  draft 
EIS/EIR.  Community  input  will  be 
solicited  throughout  this  process,  and 
community  comments  will  be 
incorporated  into  the  decision-making 
process.  ;  i 

FOR  FURTHER  INFORMATION  CONTACT: 
Public  notice  will  be  given  concerning 
the  availabUity  of  the  draft  EIS/EIR  for 
public  review  and  comment.  Questions 
concerning  the  proposed  action  and  the 
draft  EIS/EIR  may  be  directed  to:  Jill 
Young,  Environmental  Coordinator, 
Corrections  Program  Office,  Office  of 
Justice  Programs,  U.S.  Department  of 
Justice,  810  7th  Street,  NW,  Washington. 
DC  20531,  Telephone:  202.307-3914, 
Telefacsimile:  202.307-2019,  or  Michael 
A.  Houghtby,  Field  Representative,  State 
of  California  Board  of  Correction, 
Corrections  Planning  and  Programs 
Division,  600  Bercut  Drive,  Sacramento. 
CA  95814,  Telephone:  916.322.7085, 
Telefacsimile:  916.445.5796. 
SUPPt-EMENTARY  INFORMATION: 

Proposed  Action  j . 

Fresno  Coimty  is  proposing  to  build 
and  operate  the  JJC  to  better  serve  the 
community  and  the  existing  and  future 
juvenile  ji^ce  populations.  The  need 
for  this  action  is  based  on  the  conditions 
of  existing  juvenile  justice  facilities, 
additional  space  requirements  needed  to 
accommodate  projected  growth  rates  in 
the  youth  population  that  will  enter  the 
juvenile  justice  system,  and  the 
County's  desire  to  increase  efficiency  by 
concentrating  all  main  functions  of  the 
juvenile  justice  system  at  a  site  close  to 
downtown  Fresno.  The  Proposed  Action 
would  include  the  acquisition  of  an 
approximately  210-acre  site  that  would 
be  capable  of  accommodating  up  to 
1,400  beds  in  addition  to  the  related 
functions  that  would  be  located  on  the 
campus.  Related  functions  would 
include  courts,  offices,  medical  and 
mental  health  facilities,  probation 
department  offices,  group  homes,  and 
related  schooling,  recreational,  and 
community  based  programs.  The 
Proposed  Action  would  also  include 
amending  the  Fresno  County  General 
Plan  by  redesignating  the  preferred  site 
to  Public  Facility  and  rezoning  to  the 
AL-20  21oning  District. 


identified  by  Fresno  County  that 
include:  Site  #lb  located  at  the 
northeast  comer  of  W.  Jensen  and  S. 
Grantland  Avenues;  Site  #3  located  at 
the  northwest  comer  of  the  intersection 
of  E.  Jensen  and  S.  Fowler  Avenues;  and 
Site  #6  (the  preferred  site)  located  at  the 
southwest  quadrant  of  Highway  99  and 
E.  American  Avenue. 

Dated:  January  10,  2002. 
Deborah  J.  Daniels. 

Assistant  Attorney  General.  Office  of  Justice 
Programs. 
[FR  Doc.  02-1000  Filed  1-14-02;  8:45  am) 
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AhematiTes 

The  draft  EIS/EIR  will  address  the 
potential  impacts  of  the  "no  action" 
alternative  and  the  construction  and 
operation  of  the  JJC  at  alternative  sites. 
Practicable  alternative  sites  have  been 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors 

TIME  AND  DATE:  The  Board  of  Directors 
of  the  Legal  Services  Corporation  will 
meet  on  January  19,  2002.  The  meeting 
will  begin  at  10:15  a.m.  and  continue 
until  conclusion  of  the  Board's  agenda. 
LOCATION:  Hilton  Alexandria  Mark 
Center,  5000  Seminary  Road,    , 
Alexandria,  Virginia. 
STATUS  OF  MEETING:  Open,  except  that  a 
portion  of  the  meeting  may  be  closed 
pursuant  to  a  vote  of  the  Board  of 
Directors  to  hold  an  executive  session. 
At  the  closed  session,  the  Corporation's 
-General  Counsel  will  report  to  the  Board 
on  litigation  to  which  the  Corporation  is 
or  may  become  a  party,  and  the  Board 
may  act  on  the  matters  reported.  The 
closing  is  authorized  by  the  relevant 
provisions  of  the  Government  in  the 
Sunshine  Act  [5  U.S.C.  552b(c)  (10)]  and 
the  corresponding  provisions  of  the 
Legal  Services  Corporation's 
implementing  regulation  (45  CFR 
1622.5(h)l.  A  copy  of  the  General 
Counsel's  Certification  that  the  closing 
is  authorized  by  law  will  be  available 
upon  request. 
MATTERS  TO  BE  CONSIDERED: 

Open  Session 

1.  Approval  of  agenda. 

2.  Approval  of  the  minutes  of  the 
Board's  meeting  of  November  17,  2001. 

3.  Approval  of  the  minutes  of  the 
Executive  Session  of  the  Board's 
meeting  of  November  17,  2001. 

4.  Chairman's  Report. 
5;  Members'  Reports. 

6.  Acting  Inspector  General's  Report. 

7.  President's  Report. 

8.  Consider  and  act  on  the  report  of 
the  Board's  Performance  Review 
Committee. 

9.  Consider  and  act  on  the  report  of 
the  Board's  Committee  on  Provision  for 
the  Delivery  of  Legal  Services. 


10.  Consider  and  act  on  the  report  of 
the  Board's  Operations  and  Regulations 
Committee. 

11.  Consider  and  act  on  the  report  of 
the  Board's  Finance  Committee. 

12.  Panel  presentation  by  the  Aftican 
American  Project  Directors  discussing 
diversity  issues  within  the  LSC 
commimity  and  recognizing  LSC  for  its 
diversity  initiative. 

13.  Consider  and  act  on  changes  to  the 
Board's  2002  meeting  schedule. 

Closed  Session 

14.  Briefing  ^  by  the  Acting  Inspector 
General  on  the  activities  of  the  Office  of 
Inspector  General. 

15.  Consider  and  act  on  the  Office  of 
Legal  Affairs'  report  on  potential  and 
pending  litigation  involving  LSC. 

Open  Session 

16.  Consider  and  act  on  other 
business. 

17.  Public  Comment. 

Contact  Person  for  Information:  Victor 
M.  Fortuno,  Vice  President  for  Legal 
Affairs,  General  Counsel  &  Corporate 
Secretary,  at  (202)  336-^800. 
Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
altemate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  ne&d  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  S.  Gushing,  at 
(202) 336-8800. 

Dated:  January  11.  2002. 
Victor  M.  Fortuno. 

Vice  President  far  Legal  Affairs,  General 
Counsel  6-  Corporate  Secretary. 
[FR  Doc.  02-1179  Filed  1-11-02;  3:53  pm] 
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LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Rnance  Committee 

Time  and  Date:  The  Finance 
Committee  of  the  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  January  19.  2002  The  meetii^ 
will  begin  at  9  a.m.  and  continue  imtil 
the  Committee  concludes  its  agenda. 

Location:  Hilton  Alexandria  Mark     - 
Center.  5000  Seminary  Road. 
Alexandria.  Virginia. 

Status  of  Meeting:  Open. 

Matters  To  Be  Considered 

1.  Approval  of  agenda. 


'  Any  portion  of  the  closed  session  consisting 
solely  of  staff  briefings  does  not  fall  within  the 
Sunshine  Act's  definition  of  the  term  "meeting" 
and,  therefore,  the  requirements  of  the  Sunshine 
Act  do  not  apply  to  any  such  portion  of  the  closed 
session.  5  U.S.C.  552(b)(aM2)  and  (b).  See  also  45 
C.F.R.  1622.2  &  1622.3. 
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2.  Approval  of  the  minutes  of  the- 
Committee's  meeting  of  September  8. 
2001. 

3.  Office  of  Inspector  General's 
presentation  of  the  Corporation's  FY  '01 
annual  audit. 

4.  Review  and  adoption  of  FY  '02 
operating  budget  for  the  Corporation. 

5.  Review  of  expenses  through 
November  30.  2001. 

6.  Consider  and  act  on  conforming 
amendments  to  LSC's  403(b)  plan. 

7.  Consider  and  act  on  other  business. 

8.  Public  comment. 

Contact  Person  for  Information:  Victor 
M.  Fortuno,  Vice  President  for  Legal 
Affairs,  General  Coimsel,  &  Corporate 
Secretary,  at  (202)  336-8800. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
altemate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  S.  Gushing,  at 
(202)  336-8800. 

Dated:  January  11.  2002. 
Victor  M .  Fortuno, 

Vice  President  for  Legal  Affairs.  General 

Counsel,  &  Corporate  Secretary. 

[FR  Doc.  02-1180  Filed  1-11-02;  3:53  pm) 

BILUNG  COOE  7D50-01-P 


LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  ttie  Board  of 
Directors  Operations  &  Regulations 
Committee 

Time  and  Date:  The  Operations  and 
Regulations  Committee  of  the  Legal 
Services  Corporation  Board  of  Directors 
will  meet  on  January  18,  2002.  The 
meeting  will  begin  at  2  p.m.  and 
continue  until  the  Committee  concludes 
its  agenda. 

Location:  Hilton  Alexandria  Mark 
Center,  5000  Seminary  Road, 
Alexandria,  Virginia. 

Status  6f  Meeting:  Open. 

Matters  To  Be  Considered 

1.  Approval  of  agenda. 

2.  Approval  of  the  minutes  of  the 
Committee's  meeting  of  November  16. 
2001. 

3.  Staff  report  on  the  status  of  Current 
Rulemaking:  45  CFR  Part  1626 
(Restrictions  on  Legal  Assistance  to 
Aliens);  45  CFR  Part  1611  (Eligibility); 
and  45  CFR  Part  1639  (Welfare  Reform). 

4.  Staff  report  on  the  status  of  the 
activities  of  the  Regulations  Review 
Task  Force. 

5.  A  report  by  David  de  la  Tour  on  the 
Office  of  Compliance  &  Enforcement's 
plaimed  activities  in  2002. 

6.  Consider  and  act  on  other  business. 


7.  Public  comment. 

Contact  Person  for  Information:  Victor 
M.  Fortuno.  Vice  President  for  Legal 
Affairs,  General  Counsel  &  Corporate 
Secretary,  at  (202)  336-8800. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
altemate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  S.  Gushing,  at 
(202)  336-8800. 

Dated:  lanuary  11.  2002. 
Victor  Nf .  Fortuno, 

Vice  President  for  Legal  Affairs.  General 

Counsel  6-  Corporate  Secretar\'. 

(FR  Doc.  02-1181  Filed  1-11-02;  3:53  pm) 
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LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Ad  Hoc  Committee  on  the 
Performance  Review  of  the  Acting 
Inspector  General 

Time  and  Date:  The  Ad  Hoc 
Conunittee  on  Performance  Review  of 
the  Acting  Inspector  General  of  the 
Legal  Services  Corporation's  Board  of 
Directors  will  meet  on  January  18,  2002. 
The  meeting  will  begin  at  9  a.m.  and 
continue  until  conclusion  of  the 
committee's  agenda. 

Location:  Hilton  Alexandria  Mark 
Center,  5000  Seminary  Road, 
Alexandria,  Virginia. 

Status  of  Meeting:  Except  for  approval 
of  the  committee's  agenda  and  any 
miscellaneous  business  that  may  come 
before  the  committee,  the  meeting  will 
be  closed  to  the  public.  The  closing  is 
authorized  by  the  relevant  provisions  of 
the  Government  in  the  Sunshine  Act  [5 
U.S.C.  552b(c)(2)  &  (6)]  and  the 
corresponding  provisions  of  the  Legal 
Services  Corporation's  implementing 
regulation  (45  CFR  1622.5(a)  &  (e)].  A 
copy  of  the  General  Counsel's 
Certification  that  the  closing  is 
authorized  by  law  will  be  available 
upon  request. 

Matters  To  Be  Considered 

Open  Session: 

1.  Approval  of  agenda. 

2.  Approval  of  the  minutes  of  the 
Committee's  meeting  of  November  17, 
2001. 

Closed  Session: 

3.  Consider  and  act  on 
recommendation  to  the  Board  of 
Directors  on  the  annual  evaluation  of 
the  Acting  Inspector  General  for  FY  '01. 


Open  Session: 

4.  Consider  and  act  on  other  business. 

5.  Public  comment. 

Contact  Person  for  Information:  Victor 
M.  Fortuno.  Vice  President  for  Legal 
Affairs,  General  Counsel  &  Corporate 
Secretary,  at  (202)  336-8800. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  S.  Gushing  at  (202) 
336-8800. 

Dated:  Ianuar>  11.  2002. 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs.  General 
.  Counsel  &  Corporate  Secretary. 
|FR  Doc:.  02-1182  Filed  1-11-02:  3:54  pml 
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LEGAL  SERVICES  CORPORATION 

Sunshine  Act  Meeting  of  the  Board  of 
Directors  Committee  on  Provision  for 
the  Delivery  of  Legal  Services 

Time  and  Date:  The  Conunittee  on    . 
Provision  for  the  Delivery  of  Legal 
Services  of  the  Legal  Services 
Corporation  Board  of  Directors  will 
meet  on  January  18,  2002.  The  meeting 
will  begin  at  10  a.m.  and  continue  until 
the  Committee  concludes  its  agenda. 

Location:  Hilton  Alexandria  Mark 
Center,  5000  Seminary  Road. 
Alexandria.  Virginia. 

Status  of  Meeting:  Open. 

Matters  To  Be  Considered 

1.  Approval  of  agenda. 

2.  Approval  of  the  minutes  of  the 
Committee's  meeting  of  September  7, 
2001. 

3.  A  Panel  Presentation  by  Anh  Tu, 
Michelle  DeBord  (Executive  Director. 
Mid-Pennsylvania  Legal  Services),  Lany 
Harley  (Executive  Director.  Southwest 
Virginia  Legal  Aid  Society),  Martin 
Wegbreit  (Managing  Attorney. 
Southwest  Virginia  Legal  Aid  Society), 
Alma  Jones  (Executive  Director,  Legal 
Services  of  North  Louisiana),  and 
Ramon  Arias  (Executive  Director,  Bay 
Area  Legal  Aid)  on  the  Problems 
Experienced  by  Programs  and  Executive 
Directors  Once  the  Technical  Aspects  of 
"Merger"  are  Completed  and  the  Real 
Work  of  Developing  and  Sustaining  a 
High-Quality  Legal  Services  Program 
Begins. 

4.  A  report  by  Michael  Genz  and 
Robert  Gross  on  the  progress  of  the 
Programs  Office's  performance  in  terms 
of  the  goals  outlined  in  the  "Strategic 
Directions." 
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5.  A  report  by  Reginald  Haley  and 
Barbara  Donnelly  on  the  action  agenda 
that  LSC  will  pursue  in  2002  as  an 
outgrowth  of  die  Hershey  Client 
Conference.  | 

6.  A  report  by  Patricia  Hanrahan  on 
the  action  agenda  that  LSC  will  pursue 
in  2002  as  an  outgrowth  of  our  2001 
conversations  on  Diversity  and 
Leadership. 

7.  Consider  and  act  on  other  business. 

8.  Public  comment. 

Ck)ntact  Person  for  Information:  Victor 
M.  Fortuno,  Vice  President  for  Legal 
Affairs.  General  Counsel  &  Secretary  of 
the  Corporation,  at  (202)  336-8800. 

Special  Needs:  Upon  request,  meeting 
notices  will  be  made  available  in 
alternate  formats  to  accommodate  visual 
and  hearing  impairments.  Individuals 
who  have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Elizabeth  S.  Cushing,  at 
(202) 336-8800. 


Dated:  January  11.  2002. 
Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs.  General 

Counsel  6-  Corporate  Secretary. 

[FR  Doc.  02-1183  Filed  1-11-02;  3:54  pm) 

■LUNG  CODE  TQSIMn-P 


NATIONAL  CREOrr  UNION 
ADMINISTRATION 


Notice  Of  Meeting 


;  AND  date:  10  a.m.,  Thursday, 
January  17,  2002. 

PLACE:  Board  Room,  7th  Floor.  Room 
7047, 1775  Duke  Street,  Alexandria,  VA 
22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSOEREOC 

1.  Quarterly  Insurance  Fund  Report. 

2.  Requests  from  three  (3)  Federal 
Credit  Unions  to  Convert  to  Community 
Charters. 

3?  Wisconsin  Member  Business  Loan 
Rule. 

4.  Request  bom  a  Corporate  Federal 
Credit  Union  for  a  Field  of  Membership 
Amendment. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
telephone  703-518-«304. 

Becky  Baker, 

Secretary  of  tiie  Board. 

(FR  Doc.  02-1059  Filed  1-10-02;  4:43  pm] 

■LUNQ  OObe  7S3S-01-II 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activitiee:  Proposed  Collection; 
Comment  Request 

agency:  Nuclear  Regulatory 
Commission  (NRC), 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

Information  pertaining  to  the 
requirement  to  be  submitted: 

1.  The  title  of  the  information 
collection:  10  CFR  part  36— Licenses 
and  Radiation  Safety  Requirements  for 
Large  Irradiators. 

2.  Current  OMB  approval  number: 
3150-0158. 

3.  How  often  the  collection  is 
required:  On  occasion.  It  is  estimated 
that  there  are  approximately  3  NRC  and 
8  Agreement  State  reports  submitted 
annually. 

4.  Who  is  required  or  asked  to  report: 
Irradiator  licensees  licensed  by  NRC  or 
an  Agreement  State. 

5.  The  number  of  annual  respondents: 
77  (22  NRC  licensees  and  55  Agreement 
State  licensees). 

6.  The  number  of  hours  needed 
annually  to  complete  the  requirement  or 
request:  35,975  (10,277  hours  for  NRC 
licensees  [10,087  recordkeeping  +  190 
reporting]  and  25,698  hours  for 
Agreement  State  licensees  [25.218 
recordkeeping  +  480  reporting])  or  467 
hours  per  licensee. 

7.  Abstract:  10  CFR  part  36  contains 
requirements  for  the  issuance  of  a 
license  authorizing  the  use  of  sealed 
sources  containing  radioactive  materials 
in  irradiators  used  to  irradiate  objects  or 
materials  for  a  variety  of  purposes  in 
research,  industry,  and  other  fields.  The 
subparts  cover  specific  requirements  for 
obtaining  a  license  or  license 
exemption,  design  and  performance 
criteria  for  irradiators;  and  radiation 
safety  requirements  for  operating 
irradiators,  including  requirements  for 
operator  training,  written  operating  and 
emergency  procedures,  personnel 
monitoring,  radiation  surveys, 
inspection,  and  maintenance.  Part  36 
also  contains  the  recordkeeping  and 
reporting  requirements  that  are 
necessary  to  ensure  that  the  irradiator  is 
being  safely  operated  so  that  it  poses  no 
danger  to  the  health  and  safety  of  the 


general  public  and  the  irradiator 
employees. 

Submit,  by  March  18,  2002,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utitity.  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room 
located  at  One  White  Flint  North,  11555 
Rockville  Pike,  Rockville,  MD.  OMB 
clearance  requests  are  available  at  the 
NRC  worldwide  Web  site,  http:// 
www.nrc.gov/NRC/PUBUC/OMB/ 
index.html.  The  document  will  be 
available  on  the  NRC  home  page  site  for 
60  days  after  the  signature  date  of  this 
notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
RegiUatory  Commission,  T-6  E  6, 
Washington,  DC  20555-0001,  by 
telephone  at-(301)  415-7233,  or  by 
Internet  electronic  mail  at 
infocollects@NRC.  GOV. 

Dated  at  Rockville,  Maryland,  this  8th  day 
of  January.  2002. 
For  the  Nuclear  Regulatory  Commission. 

Brenda  Jo.  Shelton, 

NFR  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-928  Filed  1-14-02;  8:45  am) 
BHJJNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION  « 

Sunshine  Act  Meeting 

DATES:  Weeks  of  January  14,  21,  28, 

February  4, 11, 18,  2002. 

PLACE:  Commissioners'  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  PubUc  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  January  14,  2002 

Tuesday,  fanuary  15.  2002 

9:30  a.m. 
Briefing  on  Status  of  Nuclear 
Materials  Safety  (Public  Meeting) 
(Contact:  Claudia  Seelig,  301-415- 
7243) 
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This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov. 

Wednesday,  January  16,  2002 

9:30  a.m. 
Discussion  of  Security  Issues 
(Closed— Ex.  1) 

Week  of  January  21,  2002— Tentative 

Wednesday,  January  23,  2002 

9:30  a.m. 
Discussion  of  Intragovemmental 
Issues  (Qosed- Ex.  9) 

Week  of  January  28,  2002— Tentative 

Tuesday,  January  29,  2002 

9:30  a.m. 
Briefing  on  Status  of  Nuclear  Reactor 
Safety  (Public  Meeting)  (Contact: 
Mike  Case.  301-415-1134) 
This  meeting  will  be  webcast  live  at 
the  Web  address — iviviv.nrc.gov. 

Wednesday,  January  30,  2002      - 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 
9:30  a.m. 
Briefing  on  Status  of  Office  of  the 
Chief  Information  Officer  (OCIO) 
Programs,  Performance,  and  Plans 
(Public  Meeting)  (Contact:  Jackie 
Silber,  301-415-7330) 
This  meeting  will  be  webcast  live  at 
the  Web  address — mvw.nrc.gov. 
2  p.m. 
Discussion  of  Intragovemmental 
Issues  (Closed— Ex.  1  &  9) 

Week  of  February  4,  2002— Tentative 

Wednesday,  February  6.  2002 

9:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(If  needed) 
9:30  a.m. 
Briefing  on  Equal  Employment 
Opportunity  (EEO)  Program  (Public 
Meeting)  (Contact:  Irene  Little,  301- 
415-7380) 

Veek  of  February  11,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  11.  2002. 

Week  of  February  18,  2002— Tentative 

Tuesday,  February  19.  2002 

2  p.m; 
Meeting  with  the  Advisory  Committee 
on  the  Medical  Uses  of  Isotopes 
(ACMUl)  (Public  Meeting)  (Contact: 
Angela  Williamson,  301-415-5030) 
This  meeting  will  be  webcast  live  at 
the  Web  address — wTviv.nrc.gov. 

Wednesday,  February  20, 2002 

2:55  p.m. 
Affirmation  Session  (Public  Meeting) 


(If  needed) 
3  p.m. 
Briefing  on  Status  of  Nuclear  Waste 
Safety  (Public  Meeting)  (Contact: 
Claudia  Seelig.  301^15-7243) 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov. 

*-The  schedule  for  Commission 
meetings  is  subject  to  change  on  short 
notice.  To  verify  the  status  of  meetings 
call  (recording)— {301)  415-1292. 
Contact  person  for  more  information: 
David  Louis  Gamberoni  (301)  415-1651. 

*  *        *        •■        • 

Additional  Information: 

By  a  vote  of  5-0  on  January  7  and  8, 
the  Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Discussion  of 
Intragovemmental  and  Security  Issues 
(Closed— Ex.  1  &  9)."  be  held  on  January 
9.  2002,  and  on  less  than  one  week's 
notice  to  the  public. 

By  a  vote  of  5-0  on  January  8  and  9, 
the  Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  mles  that  "Discussion  of 
Security  Issues  (Closed — Ex.  1),"  be 
held  on  January  16.  2002,  and  on  less 
than  one  week's  notice  to  the  public. 

*  *        *        *        * 

The  NRC  Commission  Meeting 
Schedule  can  be  foimd  on  the  Internet 
at:  www.nrc.gov. 
***** 

This  notice  is  distributed  by  mail  to 
several  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Intemet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  January  10.  2002. 
David  Louis  Gamberoni, 

Technical  Coordinator,  Office  of  the 

Secretary. 

[FR  Doc.  02-1069  Filed  1-11-02;  10:58  ami 

BILLING  CODE  7590-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  Of  Extension  of  ttie  Puislic 
Comment  Period  for  ttie  Draft 
Supplement  to  the  Final  Generic 
Environmental  impact  Statement  on 
Decommissioning  of  Nuclear  Facilities 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regidatory  Commission  (the 
Commission)  has  extended  the  public 


comment  period  for  draft  Supplement  1 
to  NUREG-0586.  "Final  Generic 
Environmental  Impact  Statement  on 
E)ecommissioning  of  Nuclear  Facilities 
[GEIS]."  dealing  with  decommissioning 
of  nuclear  power  reactors.  The  public 
comment  period  is  extended  to  January 
30,  2002. 

The  draft  supplement  to  the  GEIS  is 
available  electronically  through  the 
NRC's  Public  Electronic  Reading  Room 
(PERR)  found  on  the  Intemet  at  the 
f(^lowing  web  address:  http:// 
www.nrc.gov/reading-rm.html.  From 
this  site,  the  public  can  gain  access  to 
the  NRC's  Agencywide  Document 
Access  and  Management  Systems 
(ADAMS),  which  provides  text  and 
image  files  of  NRC's  public  documents. 
The  draft  report  can  also  be  examined, 
or  copied  for  a  fee,  at  the  NRC's  Public 
Document  Room  found  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  MD.  If  you  do  not  have 
access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209.  or  301-415- 
4737.  or  by  e-mail  to  pdr@nrc.eov. 
Any  interested  party  may  suomit 
comments  on  the  draft  supplement  to 
the  GEIS  for  consideration  by  the  NRC 
staff.  To  be  certain  of  consideration, 
comments  on  the  draft  supplement  to 
the  GEIS  and  the  proposed  action  must 
be  received  by  January  30,  2002. 
Comments  received  after  the  due  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  NRC  staff  is  able  to  assure 
consideration  only  for  comments 
received  on  or  before  this  date.  Written 
comments  on  the  draft  supplement  to 
the  GEIS  should  be  sent  to:  Chief.  Rules 
and  Directives  Branch.  Division  of 
Administrative  Services,  Mailstop  T  6  D 
59.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001. 

ComnTents  may  be  hand-delivered  to 
the  NRC  at  11545  Rockville  Pike. 
Rockville.  Maryland,  between  7:45  a.m. 
and  4:15  p.m.  on  Federal  workdays. 
Comments  may  be  submitted 
electronically  to  the  NRC  to  the  e-mail 
address  dgeis@nrc.gov.  All  comments 
received  by  the  NRC,  including  those 
made  by  Federal,  State,  and  local 
agencies;  Indian  tribes;  or  other 
interested  persons,  will  be  accessible 
electronically  through  NRC's  PERR  link 
listed  above,  and  can  be  examined,  or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room  in  Rockville, 
Maryland. 

To  ensure  timely  receipt  of  comments, 
electronic  submittal  of  conunents  is 
preferred  because  of  the  extended  times 
now  being  routinely  encountered  for  the 
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safe  processing  and  delivery  of  first 
class  mail  to  the  NRC.  If  comments  are 
sent  via  first  class  mail,  commenters  are 
requested  to  contact  Dr.  Michael  T. 
Masnik  by  telephone  at  (301)  415^1191. 
or  through  the  NRC  operator  at  (800) 
368-5642,  to  inform  him  that  comments 
have  been  submitted  by  mail. 
FOR  FURTHER  INFORMATION,  CONTACT:  Dr. 
Michael  T.  Masnik,  Environmental 
Section,  License  Renewal  and 
Environmental  Impacts  Program, 
Division  of  Regulatory  Improvement  •• 
Programs,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 
Dr.  Masnik  may  be  contacted  at  the ' 
aforementioned  telephone  number  or  e- 
mail  address. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  January,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Andrew ).  Kugler, 

Acting  Chief,  Environmental  Section.  License 
Renewal  and  Environmental  Impacts 
Program.  Division  of  Regulatory  Improvement 
Programs.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-1070  Filed  1-14-02;  8:45  am) 

BILUNG  CODE  7S90-01-P  I 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Variai9ie-Rate  Premium; 
Interest  on  Late  Premium  Payments; 
Interest  on  Underpayments  and 
Overpayments  of  Single-Employer 
Plan  Termination  UabHIty  and 
Multiemployer  Withdrawal  Liability; 
Interest  Assumptions  for 
Muttlempioyer  Plan  Valuations 
FoHovving  Mass  Withdrawal 

AGENCY:  Pension  Benefit  Guaranty 
Corporation. 

ACTION:  Notice  of  interest  rates  and 
assumptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 
be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  Web 
site  (http://www.pbgc.gov). 
DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premiiun 
under  part  4006  applies  to  premium 
payment  years  beginning  in  January 
2002.  The  interest  assumptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 


under  part  4281  apply  to  valuation  dates 
occurring  in  February  2002.  The  interest 
rates  for  late  premium  pajrments  imder 
part  4007  and  for  underpayments  and      ' 
overpayments  of  single-employer  plan 
termination  liability  under  part  4062 
and  multiemployer  withdrawal  liability 
under  part  4219  apply  to  interest 
accruing  during  the  first  quarter 
(January  through  March)  of  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Harold  J.  Ashner,  Assistant  General 
Counsel.  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  DC 
20005,  202-326-^024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toU- 
fi-ee  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 

SUPPLEMENTARY  INFORMATION: 

Variable*Rate  Premiums 

Section  4006(a)(3)(E)(iii)(II)  of  the 
Employee  Retirement  Income  Seciuity 
Act  of  1974  (ERISA)  and  §  4006.4(b)(1) 
of  the  PBGC's  regulation  on  Premium 
Rates  (29  CFR  part  4006)  prescribe  use 
of  an  assumed  interest  rate  (the 
"required  interest  rate")  in  determining 
a  single-employer  plan's  variable-rate 
premium.  The  required  interest  rate  is 
the  "applicable  percentage"  (currently 
85  percent)  of  the  annual  yield  on  30- 
year  Treasury  securities  for  the  month 
preceding  the  beginning  of  the  plan  year 
for  which  premiiuns  are  being  paid  (the 
"premium  payment  year").  The  yield 
figure  is  reported  in  Federal  Reserve 
Statistical  Releases  G.13  and  H.15. 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiiuns 
for  premiiun  payment  years  beginning 
in  January  2002  is  4.66  percent  (i.e.,  85 
percent  of  the  5.48  percent  yield  figure 
for  December  2001). 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
February  2001  and  January  2002. 


For  premium  payment 
years  beginning  in: 


February  2001  ... 

March  2001  

April  2001   

May  2001  

June  2001  

July  2001  

August  2001  

September  2001 

October  2001  

November  2001 
December  2001 
January  2002 


The  required  inter- 
est rate  is: 


4.71 
4.63 
4.54 
4.80 
4.91 
4.82 
4.77 
4.66 
4.66 
4.52 
4.35 
4.66 


Late  Pienuum  Payments; 
Underpayments  and  Overpayments  of 
Single-Employer  Plan  Termination 
Uability 

Section  4007(b)  of  ERISA  and 
§  4007.7(a)  of  the  PBGC's  regulation  on 
Payment  of  Premiums  (29  CFR  part 
4007)  require  the  payment  of  interest  on 
late  premium  payments  at  the  rate 
established  under  section  6601  of  the 
Internal  Revenue  Code.  Siitiilarly, 
§4062.7  of  the  PBGC's  regulation  on 
Liability  for  Termination  of  Single- 
employer  Plans  (29  CFR  part  4062) 
requires  that  interest  be  charged  or 
credited  at  the  section  6601  rate  on 
underpayments  and  overpayments  of . 
employer  liability  under  section  4062  of 
ERISA.  The  section  6601  rate  is 
established  periodically  (currently 
quarterly)  by  the  Internal  Revenue 
Service.  The  rate  applicable  to  the  first 
quarter  (January  through  March)  of 
2002,  as  announced  by  the  IRS,  is  6 
percent. 

The  following  table  lists  the  late 
payment  interest  rates  for  premiums  and 
employer  liability  for  the  specified  time 
periods: 


From 

Through 

Interest  rate 
(percent) 

7/1/95 

4/1/96 

7/1/96 

4/1/98 

1/1/99 

4/1/99 

4/1/00 

4/1/01  

7/1/01  

1/1/02 

3/31/96 
6/30/96 
3/31/98 

12/31/98 
3/31/99 
3/31/00 
3/31/01 
6/30«)1 

12A31/01 
3/31/02 

9 
8 
9 
8 

7 
8 
9 
8 

7 
6 

Underpayments  and  Overpajrments  of 
Multiemployer  Withdrawal  Liability 

Section  4219.32(b)  of  the  PBGC's 
regulation  on  Notice.  Collection,  and 
Redetermination  of  Withdrawal 
Liability  (29  CFR  part  4219)  specifies 
the  rate  at  which  a  multiemployer  plan 
is  to  charge  or  credit  interest  on 
underpayments  and  overpayments  of 
withdrawal  liability  under  section  4219 
of  ERISA  unless  an  applicable  plan 
provision  provides  otherwise.  For 
interest  accruing  during  any  calendar 
quarter,  the  specified  rate  is  the  average 
quoted  prime  rate  on  short-term 
commercial  loans  for  the  fifteenth  day 
(or  the  next  business  day  if  the  fifteenth 
day  is  not  a  business  day)  of  the  month 
preceding  the  beginning  of  the  quarter, 
as  reported  by  the  Board  of  Governors 
of  the  Federal  Reserve  System  in 
Statistical  Release  H.15  ("Selected 
Interest  Rates").  The  rate  for  the  first 
quarter  Qanuary  through  March)  of  2002 
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[i.e.,  the  rate  reported  for  December  17, 
2001)  is  4.75  percent. 

The  following  table  lists  the 
withdrawal  liability  underpayment  and 
overpayment  interest  rates  for  the 
specified  time  periods: 


From 

Through 

Interest  rate 
(percent) 

10/1/95 "          3/31/96 

4/1/96 6/30«7 

7/1/97 12/31/98 

1/1/99 9/30/99 

10/1/99 12/31/99 

1/1/00 3/31/00 

4/1/00 6/30/00 

7/1/00 3/31/01 

4^1/01  6/30A)1 

7/1/01  9/30/01 

10/1/01  12/31/01 

1/1/02 3/31/02 

8.75 
8.25 
8.50 
7.75 
8.25 
8.50 
8.75 
9.50 
8.50 
7.00 
6.50 
4.75 

Multiemployer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in 
February  2002  under  part  4044  are 
contained  in  an  amendment  to  part  4044 
published  elsewhere  in  today's  Federal 
Register.  Tables  showing  the 
assumptions  applicable  to  prior  periods 
are  codified  in  appendix  B  to  29  CFR 
part  4044. 

Issued  in  Washington,  IX],  on  this  10th  day 
of  January  2002. 
Steven  A.  Kandarian, 

Executive  Director,  Pension  Benefit  Guaranty 
Corporation. 
(FR  Doc.  02-1137  Filed  1-14-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27489] 

Rlings  Under  the  Public  Utility  Holding 
Corn^ny  Act  of  1935,  ss  Amended 
("Act") 

January  9,  2002. 

Notice  is  hereby  given  that  the 
following  filing  has  been  made  with  the 
Commission  pursuant  to  provisions  of 
the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  declaration  for  complete 
statements  of  the  proposed  transaction 
summarized  below.  "The  declaration  is 
available  for  public  inspection  through 


the  Commission's  Branch  of  PubUc 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
declaration  should  submit  their  views  in 
writing  by  February  4,  2002.  to  the 
Secretary.  Securities  and  Exchange 
Commission,  Washington,  DC  20549- 
0609,  and  serve  a  copy  on  the  relevant 
declarant  at  the  address  specified  below. 
Proof  of  service  (by  affidavit  or,  in  the 
case  of  an  attorney  at  law,  by  certificate) 
should  be  filed  with  the  request.  Any 
request  for  hearing  should  identify 
specifically  the  issues  of  facts  or  law 
that  are  disputed.  A  person  who  so 
requests  will  be  notified  of  any  hearing, 
if  ordered,  and  will  receive  a  copy  of 
any  notice  or  order  issued  in  the  matter. 
After  February  4.  2002,  the  declaration, 
as  filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

American  Electric  Power  Company, 
Inc.  (70-10021) 

American  Electric  Power  Company. 
Inc.  ("AEP").  a  registered  holding, 
company,  1  Riverside  Plaza,  Columbus. 
Ohio  43215,  has  filed  a  declaration 
under  sections  6(a),  7,  32,  and  33  of  the 
Act  and  rules  53  and  54  under  the  Act. 
The  Commission  issued  a  notice  of  the 
declaration  on  January  2.  2002  (HCAR 
No.  27488)  ("Prior  Notice").  This 
supplemental  notice  replaces  in  its 
entirety  the  Prior  Notice. 

AEP  proposes  to  organize  and  acquire 
all  of  the  common  stock  or  other  equity 
interests  of  one  or  more  subsidiaries 
("Financing  Subsidiary"  or  "Financing 
Subsidiaries")  for  the  purpose  of 
effecting  various  financing  transactions 
fi-om  time  to  time  through  June  30.  2004 
involving  the  issuance  and  sale  of  up  to 
an  aggregate  of  $3.0  billion  (cash 
proceeds  to  AEP)  in  any  combination  of 
common  stock,  preferred  securities,  debt 
securities,  stock  purchase  contracts  and 
stock  purchase  imits,  as  well  as  its 
common  stock  issuable  under  the  stock 
purchase  contracts  and  stock  purchase 
units.  AEP  further  proposes  that  it  may 
effect  directly  (i.e.,  wiUiout  Financing 
Subsidiary)  any  transaction  involving 
common  stock,  preferred  securities,  debt 
securities,  stock  purchase  contracts  or 
stock  purchase  units  described  here, 
provided  that  AEP  shall  not  issue  any 
secured  indebtedness.  AEP  will  not 
publicly  issue  unsecured  indebtedness 
or  preferred  securities  in  this  file  unless 
it  has  maintained  at  least  an  investment 
grade  corporate  or  senior  unsecured 
debt  rating  by  at  least  one  nationally 
recognized  rating  agency.  No  Financing 
Subsidiary  or  Special  Purpose 
Subsidiary,  as  defined  below,  shall 
acquire  or  dispose  of,  directly  or 
indirectly,  any  interest  in  any  utility 


asset,  as  that  term  is  defined  under  the 
Act.  Additionally.  AEP's  forecasted  cash 
flow  analysis  and  capitalization  forecast 
for  the  next  two  years,  which  forecasts 
assume  the  issuance  of  $1  billion  of 
common  stock  out  of  the  $3.0  billion 
total  financing  authority  requested 
herein,  indicate  that  it  is  expected  that 
AEP's  common  equity  will  remain 
above  30%  of  its  consolidated 
capitalization  for  each  of  the  next  three 
years. 

L  Financing  Subsidiaries 

AEP  will  acquire  all  of  the 
outstanding  shares  of  common  stock  or 
other  equity  interests  of  the  Financing 
Subsidiary  for  amounts  (inclusive  of 
capital  contributions  that  may  be  made 
from  time  to  time  to  the  Financing 
Subsidiary  by  AEP)  aggregating  up  to 
35%  of  the  total  capitalization  of  the 
Financing  Subsidiary  (i.e.,  the  aggregate 
of  the  equity  accounts  and  indebtedness 
of  the  Financing  Subsidiary).  An 
investment  by  AEP  will  not  in  any  event 
be  less  than  the  minimum  required  by 
any  applicable  law.  The  business  of  the 
Financing  Subsidiary  will  be  limited  to 
effecting  financing  transactions  for  AEP 
and  its  affiliates.  In  connection  with 
these  financing  transactions.  AEP  will 
enter  into  one  or  more  guarantee  or 
other  credit  support  agreements  in  favor 
of  the  Financing  Subsidiary. 

n.  Preferred  Securities 

In  connection  with  the  issuance  of 
preferred  securities,  AEP  or  the 
Financing  Subsidiary  proposes  to 
organize  one  or  more  separate  special 
purpose  subsidiaries  ("Special  Purpose 
Subsidiary"  or  "Special  Purpose 
Subsidiaries")  as  any  one  or  any 
combination  of  (a)  a  limited  liability 
company  under  the  Limited  Liability 
Company  Act  (the  "LLC  Act")  of  the 
State  of  Delaware  or  other  jurisdiction 
considered  advantageous  by  AEP.  (b)  a 
limited  partnership  under  the  Revised 
Uniform  Limited  Partnership  Act  of  the 
State  of  Delaware  or  other  jurisdiction 
considered  advantageous  by  AEP.  (c)  a 
business  trust  under  the  laws  of  the 
State  of  Delaware  or  other  jurisdiction 
considered  advantageous  by  AEP,  or  (d) 
any  other  entity  or  structure,  foreign  or 
domestic,  that  is  considered 
advantageous  by  AEP.  In  the  event  that 
any  Special  Purpose  Subsidiary  is 
organized  as  a  limited  liability 
company,  AEP  or  the  Financing 
Subsidiary  may  also  organize  a  second 
special  purpose  wholly-owned 
subsidiary  under  the  General 
Corporation  Law  of  the  State  of 
Delaware  or  other  jurisdiction 
("Investment  Sub")  for  the  purpose  of 
acquiring  and  holding  Special  Purpose 
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Subsidiary  membership  interests  so  as 
to  comply  with  any  requirement  imder 
the  applicable  LLC  Act  that  a  limited 
liability  company  have  at  least  two 
members.  In  the  event  that  any  Special 
Purpose  Subsidiary  is  organized  as  a 
limited  partnership,  AEP  or  the 
Financing  Subsidiary  also  may  organize 
an  Investment  Sub  for  the  purpose  of 
acting  as  the  general  partner  of  the 
Special  Purpose  Subsidiary  and  may 
acquire,  either  directly  or  indirectly 
through  the  Investment  Sub,  a  limited 
partnership  interest  in  the  Special 
Purpose  Subsidiary  to  ensure  that  the 
Special  Purpose  Subsidiary  will  at  all 
times  have  a  limited  partner  to  the 
extent  required  by  applicable  law. 

The  respective  Special  Purpose 
Subsidiaries  then  will- issue  and  sell  to 
public  or  private  investors  at  any  time 
or  from  time  to  time  imsecured 
preferred  securities  described  below 
("Preferred  Seciuities"),  with  a 
specified  par  or  stated  value  or 
liquidation  preference  per  security. 

AEP,  the  Financing  Subsidiary  and/or 
an  Investment  Sub  will  acquire  all  of  the 
common  stock  or  all  of  the  general 
partnership  or  other  common  equity 
interests,  as  the  case  may  be,  of  any 
Special  Purpose  Subsidiary  for  an 
amount  not  less  than  the  minimnni 
required  by  any  applicable  law  and  not 
exceeding  21%  of  the  total  equity 
capitalization  frvm  time  to  time  of  the 
Special  Purpose  Subsidiary  (i.e.,  the 
aggregate  of  the  equity  accounts  of  the 
Special  Piirpose  Subsidiary)  (the 
aggregate  of  the  investment  by  AEP,  the 
Financing  Subsidiary  and/or  an 
Investment  Sub  is  referred  to  as  the 
'  "Equity  Contribution").  The  Financing 
Subsidiary  may  issue  and  sell  to  any 
Special  Purpose  Subsidiary,  at  any  time 
or  &t>m  time  to  time  in  one  or  more 
series,  imseciu^ed  subordinated 
debentures,  imseciired  promissory  notes 
or  other  unsecured  debt  instruments 
("Note"  or  "Notes")  governed  by  an 
indenture  or  other  doounent,  and  the 
Special  Purpose  Subsidiary  will  apply 
both  the  equity  contribution  made  to  it 
and  the  proceeds  &t>m  the  sale  of 
Preferred  Securities  by  it  fit>m  time  to 
time  to  purchase  Notes.  Alternatively, 
the  Financing  Subsidiary  may  enter  into 
a  loan  agreement  or  agreements  with 
any  Special  Purpose  Subsidiary  under 
which  the  Special  Piupose  Subsidiary 
wall  loan  to  the  Financing  Subsidiary 
("Loan"  or  "Loans")  both  the  equity 
contribution  to  the  Special  Purpose 
Subsidiary  and  the  proceeds  from  the 
sale  of  the  Preferred  Securities  by  the 
Special  Purpose  Subsidiary  bom.  time  to 
time,  and  the  Financing  Subsidiary  will 
isfue  to  the  Special  Purpose  Subsidiary 
Notes  evidencing  the  borrowings. 


AEP  or  the  Financing  Subsidiary  also 
proposes  to  guarantee  ("Guaranty"  or 
"Guaranties")  (a)  payment  of  dividends 
or  distributions  on  the  Preferred 
Securities  of  any  Special  Purpose 
Subsidiary  if  and  to  the  extent  the 
Special  Purpose  Subsidiary  has  funds 
legally  available,  (b)  payments  to  the 
Preferred  Seciuities  holders  of  amoimts 
due  upon  liquidation  of  the  Special 
Purpose  Subsidiary  or  redemption  of  the 
Preferred  Securities  of  the  Special 
Purpose  Subsidiary,  and  (c)  certain 
additional  amounts  that  may  be  payable 
in  respect  of  the  Preferred  Securities. 
AEP's  credit  would  support  any 
Guaranty  by  the  Financing  Subsidiary. 

Each  Note  will  have  a  term  of  up  to 
50  years.  Prior  to  maturity,  the 
Financing  Subsidiary  will  pay  interest 
only  on  the  Notes  at  a  rate  equal  to  the 
dividend  or  distribution  rate  on  the 
related  series  of  Preferred  Securities, 
which  dividend  or  distribution  rate  may 
be  either  a  fixed  rate  or  an  adjustable 
rate  which  may  be  reset  by  auction, 
remarketing,  put  or  call  featiues,  a 
formula  or  formulae  based  upon  certain 
reference  rates  and/or  by  other 
predetermined  methods.  Interest 
pajrments  will  constitute  each 
respective  Special  Purpose  Subsidiary's 
only  income  and  will  be  used  by  it  to 
pay  dividends  or  distributions  on  the 
Preferred  Securities  issued  by  it  and 
dividends  or  distributions  on  the 
common  stock  or  the  general 
partnership  or  other  conunon  equity 
interests  of  the  Special  Piupose 
Subsidiary.  Dividend  payments  or 
distributions  on  the  Preferred  Securities 
will  be  made  on  a  monthly  or  other 
periodic  basis  and  must  be  made  to  the 
extent  that  the  Special  Purpose 
Subsidiary  issuing  the  Preferred 
Securities  has  legally  available  funds 
and  cash  sufficient  for  these  purposes. 
However,  the  Financing  Subsidiary  may 
have  the  right  to  defer  payment  of 
interest  on  any  issue  of  Notes  for  up  to 
five  or  more  years.  Each  Special  Purpose 
Subsidiary  will  have  the  parallel  right  to 
defer  dividend  payments  or 
distributions  on  the  related  series  of 
Preferred  Seciuities  for  up  to  five  or 
more  years,  provided  that  if  dividends 
or  distributions  on  the  Preferred 
Securities  of  any  series  are  not  paid  for 
up  to  18  or  more  consecutive  months, 
then  the  holders  of  the  Preferred 
Securities  of  the  series  may  have  the 
right  to  appoint  a  trustee,  special 
general  partner  or  other  special 
representative  to  enforce  the  Special 
Purpose  Subsidiary's  rights  under  the 
related  Note  and  Guaranty.  The 
dividend  or  distribution  rates,  payment 
dates,  redemption  and  other  similar 


provisions  of  each  series  of  Preferred 
Seciuities  will  be  substantially  identical 
to  the  interest  rates,  payment  dates, 
redemption  and  other  provisions  of  the 
Note  issued  by  the  Financing  Subsidiary 
with  respect  thereto.  The  Preferred 
Securities  may  be  convertible  or 
exchangeable  into  common  stock  of 
AEP. 

The  Notes  and  related  Guaranties  will 
be  subordinate  to  all  other  existing  and 
future  unsubordinated  indebtedness  for 
borrowed  money  of  the  Financing 
Subsidiary  or  AEP,  as  the  case  may  be. 
and  may  have  no  cross-default 
provisions  with  respect  to  other 
indebtedness  of  the  Financing 
Subsidiary' or  AEP.  A  default  under  any 
other  outstanding  indebtedness  of  the 
Financing  Subsidiary  or  AEP  would  not 
result  in  a  default  under  any  Note  or 
Guaranty.  However,  AEP  and/or  the 
Financing  Subsidiary  may  be  prohibited 
from  declaring  and  paying  dividends  on 
its  outstanding  capital  stock  and  making 
pa3rments  in  respect  of  pari  passu  debt 
unless  all  pajnments  then  due  under  the 
Notes  and  Guaranties  (without  giving 
effect  to  the  deferral  rights  discussed 
above)  have  been  made. 

It  is  expected  that  the  Financing 
Subsidiary's  interest  payments  on  the 
Notes  will  be  deductible  for  federal 
income  tax  purposes  and  that  each 
Special  Purpose  Subsidiary  will  be 
treated  as  either  a  partnership  or  a 
passive  grantor  trust  for  federal  income 
tax  purposes.  Consequently,  holders  of 
the  Preferred  Securities  and  AEP  (and 
any  Investment  Sub)  will  be  deemed  to 
have  received  distributions  in  respect  of 
their  ownership  interests  in  the 
respective  Special  Purpose  Subsidiary 
and  will  not  be  entitled  to  any 
"dividends  received  deduction"  under 
the  Internal  Revenue  Code.  The 
Preferred  Securities  of  any  series, 
however,  may  be  redeemable  at  the 
option  of  the  Special  Purpose 
Subsidiary  issuing  the  series  (with  the 
consent  or  at  the  direction  of  AEP)  at  a 
price  equal  to  their  par  or  stated  value 
or  liquidation  preference,  plus  any 
accrued  and  unpaid  dividends  or 
distributions,  (a)  at  any  time  after  a 
specified  date  not  later  than 
approximately  10  years  from  their  date 
of  issuance,  or  (b)  upon  the  occurrence 
of  certain  events,  among  them  that  (c) 
the  Special  Purpose  Subsidiary  is 
required  to  withhold  or  deduct  certain 
amounts  in  connection  with  dividend, 
distribution  or  other  payments  or  is 
subject  to  federal  income  tax  with 
respect  to  interest  received  on  the  Notes 
issued  to  the  Special  Purpose 
Subsidiary,  or  (d)  it  is  determined  that 
the  interest  payments  by  the  Financing 
Subsidiary  on  the  related  Notes  are  not 
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deductible  for  income  tax  purposes,  or 
(e)  the  Special  Purpose  Subsidiary 
becomes  subject  to  regulation  as  an 
"investment  company"  under  the 
Investment  Company  Act  of  1940.  The 
Preferred  Securities  of  any  series  may 
also  be  subject  to  mandatory  redemption 
upon  the  occurrence  of  certain  events. 
The  Financing  Subsidiary  also  may  have 
the  right  in  certain  cases  or  in  its 
discretion  to  exchange  the  Preferred 
Securities  of  any  Special  Purpose 
Subsidiary  for  the  Notes  or  other  junior 
subordinated  debt  issued  to  the  Special 
Purpose  Subsidiary. 

In  the  event  that  any  Special  Purpose 
Subsidiary  is  required  to  withhold  or 
deduct  certain  amounts  in  connection 
with  dividend,  distribution  or  other 
payments,  the  Special  Purpose 
Subsidiary  may  also  have  the  obligation 
to  "gross  up"  pa)rments  so  that  the 
holders  of  fiie  Preferred  Securities 
issued  by  the  Special  Purpose 
Subsidiary  will  receive  the  same 
payment  after  withholding  or  deduction 
as  they  would  have  received  if  no 
withholding  or  deduction  were 
required.  In  this  event,  the  Financing 
Subsidiary's  obligations  under  its 
related  Note  and  Guaranty  may  also 
cover  the  "gross  up"  obligation.  In 
addition,  if  any  Special  Purpose 
Subsidiary  is  required  to  pay  taxes  with 
respect  to  income  derived  from  interest 
payments  on  the  Notes  issued  to  it,  the 
Financing  Subsidiary  may  be  required 
to  pay  the  additional  interest  on  the 
related  Notes  as  shall  be  necessary  in 
order  that  net  amounts  received  and 
retained  by  the  Special  Purpose 
Subsidiary,  after  the  payment  of  taxes, 
shall  result  in  the  Special  Purpose 
Subsidiary's  having  funds  as  it  would 
have  had  in  the  absence  of  payment  of 
taxes. 

In  the  event  of  any  voluntary  or 
involuntary  liquidation,  dissolution  or 
winding  up  of  any  Special  Purpose 
Subsidiary,  the  holders  of  the  Preferred 
Securities  of  the  Special  Purpose 
Subsidiary  will  be  entitled  to  receive, 
out  of  the  assets  of  the  Special  Purpose 
Subsidiary  available  for  distribution  to 
its  shareholders,  partners  or  other 
owners,  as  the  case  may  be,  an  amount 
equal  to  the  par  or  stated  value  or 
liquidation  preference  of  the  Preferred 
Securities  plus  any  accrued  and  unpaid 
dividends  or  distributions. 

The  constituent  instruments  of  each 
Special  Purpose  Subsidiary,  including 
its  Limited  Liability  Company 
Agreement,  Limited  Partnership 
Agreement  or  Trust  Agreement,  as  the 
case  may  be,  will  provide,  among  other 
things,  that  the  Special  Purpose 
Subsidiary's  activities  will  be  limited  to 
the  issuance  and  sale  of  Preferred 


Securities  bom.  time  to  time  and  the 
lending  to  the  Financing  Subsidiary  or 
Investment  Sub  of  (a)  the  proceeds 
thereof  and  (b)  the  Equity  Contribution 
to  the  Special  Purpose  Subsidiary,  and 
certain  other  related  activities. 
Accordingly,  it  is  proposed  that  no 
Special  Purpose  Subsidiary's 
constituent  instruments  include  any 
interest  or  dividend  coverage  or 
capitialization  ratio  restrictions  on  its 
ability  to  issue  and  sell  Preferred 
Securities  as  each  issuance  will  be 
supported  by  a  Note  and  Guaranty  and 
the  restrictions  would  therefore  not  be 
relevant  or  necessary  for  any  Special 
Purpose  Subsidiary  to  maintain  an 
appropriate  capital  structure. 

Each  Special  Purpose  Subsidiary's 
constituent  instruments  will  further 
state  that  its  common  stock  or  general 
partnership  or  other  common  equity 
interests  are  not  transferable  (except  to 
certain  permitted  successors),  that  its 
business  and  affairs  will  be  managed 
and  controlled  by  AEP,  the  Financing 
Subsidiary  and/or  its  Investment  Sub  (or 
permitted  successor),  and  that  AEP  or 
the  Financing  Subsidiary  (or  permitted 
successor)  will  pay  all  expenses  of  the 
Special  Purpose  Subsidiary. 

The  distribution  rate  to  be  borne  by 
the  Preferred  Securities  and  the  interest 
rate  on  the  Notes  will  not  exceed  the 
greater  of  (a)  300  basis  points  over  U.S. 
Treasury  securities  having  comparable 
maturities  or  (b)  a  gross  spread  over  U.S. 
Treasury  securities  that  is  consistent 
with  similar  securities  having 
comparable  maturities  and  credit 
quality  issued  by  other  companies. 
Current  market  conditions  suggest  the 
costs  for  issuing  long-term  indebtedness 
with  a  three  to  five  year  maturity  are 
less  than  or  equal  to  the  costs  for  issuing 
short-term  indebtedness  over  the  same 
time  period. 

in.  Debt  Securities 

AEP  proposes  that,  in  addition  to,  or 
as  an  alternative  to,  any  Preferred 
Securities  financing  as  described  above-, 
AEP  and/or  the  Financing  Subsidiary 
may  issue  and  sell  notes  directly  to 
public  or  private  investors  without  an 
intervening  Special  Purpose  Subsidiary 
("Debt  Securities").  Any  notes  so  issued 
will  be  unsecured,  may  be  either  senior 
or  subordinated  obligations  of  AEP  or 
the  Financing  Subsidiary,  as  the  case 
may  be,  may  be  convertible  or 
exchangeable  into  common  stock  of  AEP 
or  Preferred  Securities,  may  have  the 
benefit  of  a  sinking  fund,  may  have  a 
term  of  up  to  50  years,  may  have  fixed 
or  adjustable  rates  of  interest  which  may 
be  reset  by  predetermined  methods  such 
as  auction,  remarketing,  put  or  call 
features  and/or  a  formula  or  formulae 


based  upon  certain  reference  rates  and 
otherwise  will  have  terms  and 
provisions  substantially  as  described 
here.  Debt  Securities  of  the  Financing 
Subsidiary  will  have  the  benefit  of  a 
guarantee  or  other  credit  support  by 
AEP.  AEP  will  not  issue  the  Debt 
Securities,  either  directly  or  through  the 
Financing  Subsidiary,  unless  it  has 
evaluated  all  relevant  financial 
considerations  (including,  without 
limitation,  the  cost  of  equity  capital) 
and  has  determined  that  to  do  so  is 
preferable  to  issuing  common  stock  or 
short-term  debt.  Current  market 
conditions  suggest  the  costs  for  issuing 
long-term  indebtedness  with  a  three  to 
five  year  maturity  are  less  than  or  equal 
to  the  costs  for  issuing  short-term 
indebtedness  over  the  same  time  period. 

The  interest  rate  on  the  Debt 
Securities  will  not  exceed  the  greater  of 
(a)  300  basis  points  over  U.S.  Treasury 
securities  having  comparable  maturities 
or  (b)  a  gross  spread  over  U.S.  Treasury 
securities  that  is  consistent  with  similar 
securities  having  comparable  maturities 
and  credit  quality  issued  by  other 
companies. 

IV.  Stock  Purchase  Contracts,  Stock 
Purchase  Units  and  Common  Stock 

AEP  or  the  Financing  Subsidiary  may 
issue  and  sell  from  time  to  time  stock 
purchase  contracts  ("Stock  Purchase 
Contracts"),  including  contracts 
obligating  holders  to  purchase  from  AEP 
and/or  AEP  to  sell  to  the  holders,  a 
specified  number  of  shares  or  aggregate 
offering  price  of  AEP  common  stock  at 
a  future  date.  The  consideration  per 
share  of  common  stock  may  be  fixed  at 
the  time  the  Stock  Purchase  Contracts 
are  issued  or  may  be  determined  by 
reference  to  a  specific  formula  set  forth 
in  the  Stock  Purchase  Contracts.  The 
Stock  Purchase  Contracts  may  be  issued 
separately  or  as  part  of  units  ("Stock 
Purchase  Units")  consisting  of  a  Stock 
Purchase  Contract  and  Debt  Securities, 
Preferred  Securities  of  AEP,  or  debt 
obligations  of  third  parties,  including 
U.S.  Treasury  securities,  securing 
holders'  obligations  to  purchase  the 
common  stock  of  AEP  under  the  Stock 
Purchase  Contracts.  The  Stock  Purchase 
Contracts  may  require  holders  to  secure 
their  obligations  in  a  specified  manner. 
AEP  may  issue  and  sell  its  common 
stock  other  than  as  a  component  or  in 
satisfaction  of  a  Stock  Purchase  Contract 
or  Stock  Purchase  Unit  ("Direct  Sales") 
(a)  through  solicitations  of  proposals 
from  underwriters  or  dealers:  (b) 
through  negotiated  transactions  with 
underwriters  or  dealers;  (c)  directly  to  a 
limited  number  of  purchasers  or  to  a 
single  purchaser;  and/or  (d)  through 
agents.  The  price  applicable  to  shares 
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sold  in  any  transaction  will  be  based  on 
several  factors,  including  the  current 
market  price  of  the  conunon  stock  and 
prevailing  capital  market  conditions. 
AEP  is  authorized  under  its  restated 
articles  of  incorporation  to  issue 
600.000,000  shares  of  common  stock 
($6.50  par  value),  of  which  322.024,714 
were  issued  and  outstanding  as  of 
February  1,  2001.  As  of  September  30. 
2001,  AEP's  consolidated  capitalization 
consisted  of  63.0%  indebtedness,  0.7% 
preferred  stock,  1.3%  mandatorily 
redeemable  preferred  securities  and 
35.0%  common  equity. 


V.  Interest  Rate  Hedges 

AEP  requests  authorization  for  it  and/ 
or  the  Financing  Subsidiary  to  enter  into 
interest  rate-hedging  transactions  with 
respect  to  existing  indebtedness 
("Interest  Rate  Hedges"),  subject  to 
certain  limitations  and  restrictions,  in 
order  to  reduce  or  manage  interest  rate 
cost  or  risk,  kiterest  Rate  Hedges  would 
only  be  entered  into  with  counterparties 
("Approved  Counterparties")  whose 
senior  debt  ratings,  or  whose  parent 
companies"  senior  debt  ratings,  as 
published  by  Standard  and  Poor's 
Ratings  Group,  are  equal  to  or  greater 
than  BBB,  or  an  equivalent  rating  from 
Moody's  Investors'  Service  or  Fitch 
Investor  Service.  Interest  Rate  Hedges 
will  involve  the  use  of  financial 
instruments  and  derivatives  commonly 
used  in  today's  capital  markets,  such  as 
interest  rate  swaps,  options,  caps, 
collars,  floors,  and  structured  notes  (i.e.. 
a  debt  instrument  in  which  the 
principal  and/or  interest  payments  are 
indirectly  linked  to  the  value  of  an 
underlying  asset  or  index),  or 
transactions  involving  the  purchase  or 
sale,  including  short  sales,  of  U.S. 
Treasury  obligations.  The  transactions 
would  be  for  fixed  periods  and  stated 
notional  amounts.  In  no  case  will  the 
notional  principal  amount  of  any 
interest  rate  swap  exceed  that  of  the 
underlying  debt  instrument  and  related 
interest  rate  exposure.  AEP  and/or  the 
Financing  Subsidiary  will  not  engage  in 
speculative  transactions.  Fees, 
commissions  and  other  amoimts 
payable  to  the  counterparty  or  exchange 
(excluding,  however,  the  swap  or  option 
payments)  in  connection  with  an 
Interest  Rate  Hedge  will  not  exceed 
those  generally  obtainable  in 
competitive  markets  for  parties  of 
comparable  credit  quality. 

.VI.  Anticipatory  Hedges 

In  addition,  AEP  requests 
authorization  for  it  and/oF>the  Financing 
Subsidiary  to  enter  into  interest  rate 
hedging  transactions  with  respect  to 
anticipated  debt  offerings 


("Anticipatory  Hedges"),  subject  to 
certain  limitations  and  restrictions. 
Anticipatory  Hedges  would  only  be 
entered  into  with  Approved 
Counterparties,  and  would  be  utilized  to 
fix  and/or  limit  the  interest  rate  risk 
associated  with  any  new  issuance 
through  (a)  a  forward  sale  of  exchange- 
traded  U.S.  Treasury  futures  contracts, 
U.S.  Treasury  obligations  and/or  a 
forward  swap  ("Forward  Sale");  (b)  the 
piurhase  of  put  options  on  U.S. 
Treasury  obligations  ("Put  Options 
Purchase");  (c)  a  Put  Options  Purchase 
in  combination  with  the  sale  of  call 
options  on  U.S.  Treasury  obligations 
("Zero  Cost  Collar");  (d)  transactions 
involving  the  purchase  or  sale, 
includmg  short  sales,  of  U.S.  Treasury 
obligations;  or  (e)  some  combination  of 
a  Forward  Sale,  Put  Options  Purchase, 
Zero  Cost  Collar  and/ or  other  derivative 
or  cash  transactions,  including,  but  not 
limited  to  structured  notes,  options, 
caps  and  collars,  appropriate  for  the 
Anticipatory  Hedges.  Anticipatory 
Hedges  may  be  executed  on-exchange 
("On-Exchange  Trades")  with  brokers 
through  the  opening  of  futures  and/or 
options  positions  traded  on  the  Chicago 
Board  of  Trade  or  the  Chicago 
Mercantile  Exchange,  the  opening  of 
over-the-counter  positions  with  one  or 
more  coimterparties  ("Off-Exchange 
Trades"),  or  a  combination  of  On- 
Exchange  Trades  and  Off-Exchange 
Trades.  AEP  and/or  the  Financing 
Subsidiary  will  determine  the  optimal 
structure  of  each  Anticipatory  Hedge 
transaction  at  the  time  of  execution. 
AEP  may  decide  to  lock  in  interest  rates 
and/or  limit  its  exposure  to  interest  rate 
increases.  AEP  represents  that  each 
Interest  Rate  Hedge  and  Anticipatory 
Hedge  will  be  treated  for  accounting 
purposes  under  generally  accepted 
accounting  principles.  AEP  will  comply 
with  the  then  existing  financial 
disclosure  requirements  of  the  Financial 
Accounting  Standards  Board  associated 
with  hedging  transactions.  • 

VII.  Use  of  Proceeds 

The  proceeds  of  any  financing  by  the 
Financing  Subsidiary  or  any  Special 
Purpose  Subsidiary  will  be  remitted, 
paid  as  a  dividend,  loaned  or  otherwise 
transferred  to  AEP  or  its  designee.  The 
proceeds  of  the  Preferred  Securities, 
Debt  Securities,  Stock  Purchase 
Contracts  and  Stock  Purchase  Units  will 


'  The  proposed  terms  and  conditioas  of  the 
Interest  Rate  Hedges  and  Anticipatory  Hedges  are 
substantially  the  same  as  the  Commission  has 
approved  in  other  cases.  See  Entergy  Corporation, 
HCAR  No.  27371  (April  3,  2001);  New  Cenhiry 
Energies,  Inc.,  et  al.,  HCAR  No.  27000  (April  7, 
1999);  and  Ameren  Corp.,  et  al..  HCAR  No.  27053 
(July  23, 1999). 


be  used  to  acquire  the  securities  of 
associate  companies  and  interests  in 
other  businesses,  including  interests  in 
exempt  wholesale  generators  ("EWGs") 
and  foreign  utility  holding  companies 
("FUCOs"),  or  in  any  transactions 
permitted  imder  the  Act  and  for  other 
general  corporate  purposes,  including 
the  reduction  of  short-term 
indebtedness.  AEP  had  approximately 
$3.6  billion  outstanding  short-term 
indebtedness  as  of  September  30,  2001. 
No  proceeds  will  be  used  to  purchase 
generation  assets  currently  owned  by 
AEP  or  any  affiliate  unless  the  purchase 
has  been  approved  by  order  of  this 
Commission  in  File  No.  70-9785  or 
other  similar  applications.  AEP 
represents  that  no  financing  proceeds 
will  be  used  to  acquire  the  equity 
secxuities  of  any  company  or  any 
interest  in  other  businesses  unless  the 
acquisition  has  been  approved  by  the 
Commission  in  this  proceeding  or  in 
File  No.  70-9353  or  is  in  accordance 
with  an  available  exemption  under 
sections  32,  33  and  34  of  the  Act  or  rule 
58  imder  the  Act.  AEP  does  not  seek  in 
this  proceeding  any  increase  in  the 
amount  it  is  permitted  to  invest  in 
EWGs  and  FUCOs. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-942  Filed  1-14-02;  8:45  am] 
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Conseco  Fund  Group,  etal.;  Notice  of 
Application 

January*  9,  2002. 

AGENCY:  Securities  and  Exchange 

Commission  ("SEC"  or  "Commission"). 

ACTION:  Notice  of  application  for  an 
exemption  under  section  6(c)  of  the 
Investment  Company  Act  of  1940 
("Act")  from  section  15(a)  of  the  Act 
and  rule  "18f-2  tmder  the  Act. 

Summary  of  the  Application:  The 
order  would  permit  applicants  to  enter 
into  and  materially  amend  subadvisory 
agreements  without  shareholder 
approval. 

Applicants:  Conseco  Ftmd  Group 
("CFG"),  Conseco  Series  Trust  ("CST" 
together  with  CFG,  the  "Trusts"),  and 
Conseco  Capital  Management,  Inc.  (the 
"Adviser"). 
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Fi/ing  Dates:  The  application  was 
filed  on  March  6,  2001,  and  amended  on 
December  26,  2001. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  4,  2002,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit, 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC.  450  Fifth 
Street,  NW.  Washington,  DC  20549- 
0609.  Applicants.  11825  North 
Pennsylvania  Street,  Carmel,  IN  46032. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  942-0634,  or  Nadya  B.  Roytblat. 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Trusts,  each  a  Massachusetts 
business  trust,  are  registered  under  the 
Act  as  open-end  management 
investmCTit  companies.  Each  Trust  is 
organized  as  a  series  investment 
company  and  offers  shares  of  multiple 
series  (each  series,  a  "Fxmd,"  and 
together,  the  "Funds"),  each  with  its 
own  investment  objectives,  policies,  and 
restrictions.^  The  Adviser  serves  as  the 
investment  adviser  to  the  Funds  and  is 
registered  as  an  investment  adviser 


imder  the  Investment  Advisers  Act  of 
1940  ("Advisers  Act"). 

2.  The  Adviser  serves  as  investment 
adviser  to  the  Fimds  pursuant  to  an 
investment  advisory  agreement  between 
each  Trust  and  the  Adviser  that  was 
approved  by  the  respective  Trust's 
board  of  trustees  ("Board"),  including  a 
majority  of  the  trustees  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  of  the  Act 
("Independent  Trustees"),  and  each 
Fund's  shareholders  ("Advisory 
Agreement").  The  Advisory  Agreement 
permits  the  Adviser  to  enter  into 
separate  investment  advisory 
agreements  ("Subadvisory  Agreements") 
with  subadvisers  ( "Subadvisers")  to 
whom  the  Adviser  may  delegate 
responsibility  for  providing  investment 
advice  and  making  investment  decisions 
for  a  Fund.  Each  Subadviser  is  an 
investment  adviser  registered  under  the 
Advisers  Act.  The  Adviser  monitors  and 
evaluates  the  Subadvisers  and 
recommends  to  the  Board  their  hiring, 
termination,  and  replacement.  The 
Adviser  compensates  the  Subadvisers 
out  of  the  fees  paid  to  the  Adviser  by  the 
Fund. 

3.  Applicants  request  relief  to  permit 
the  Adviser  to  enter  into  and  materially 
amend  Subadvisory  Agreements 
without  obtaining  shareholder  approval. 
The  requested  relief  will  not  extend  to 
any  Subadviser  that  is  an  affiliated 
person,  as  defined  in  section  2(a)(3)  of 
the  Act,  of  the  Trust  or  the  Adviser, 
other  than  by  reason  of  serving  as  a 
Subadviser  to  one  or  more  of  the  Fimds 
("Affiliated  Subadviser"). 


» The  applicants  also  request  that  any  relief 
granted  pursuant  to  the  application  also  apply  to 
future  series  of  the  Trusts  and  any  other  registered 
open-end  management  investment  companies  and 
their  series  that:  (a)  Are  advised  by  the  Adviser  or 
any  person  controlling,  controlled  by.  or  under 
common  control  with  the  Adviser;  (b)  use  the  multi- 
manager  sthicture  described  in  the  application;  and 
(c)  comply  with  the  terms  and  conditions  in  the 
application  ("Future  Funds."  included  in  the  term 
"Funds").  The  Trusts  are  the  only  existing 
investment  companies  that  currently  intend  to  rely 
on  the  requested  order.  No  Fund  will  contain  in  its 
name  the  name  of  a  Subadviser  (as  defined  below). 


Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  imder  a  written 
contract  that  has  been  approved  by  a 
majority  of  the  investment  company's 
outstanding  voting  securities.  Rule  18f- 
2  under  the  Act  provides  that  each 
series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 
approve  the  matter  if  the  Act  requires 
shareholder  approval. 

2.  Section  6(c)  of  the  Act  authorizes 
the  SEC  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act  to  the  extent  that  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policies  and 
provisions  of  the  Act.  Applicants  state 
that  the  requested  relief  meets  this 
standard  for  the  reasons  discussed 
below. 


3.  Applicants  assert  that  the  Funds' 
shareholders  rely  on  the  Adviser  to 
select  the  Subadvisers  best  suited  to 
achieve  a  Fund's  investment  objectives. 
Applicants  assert  that,  from  the 
perspective  of  the  investor,  the  role  of 
the  Subadvisers  is  comparable  to  that  of 
individual  portfolio  managers  employed 
by  other  investment  advisory  firms. 
Applicants  contend  that  requiring 
shareholder  approval  of  each 
Subadvisory  Agreement  would  impose 
costs  and  urmecessary  delays  on  the 
Funds,  and  may  preclude  the  Adviser 
from  acting  promptly  in  a  manner 
considered  advisable  by  the  Board. 
Applicants  also  note  that  the  Advisory 
Agreement  will  remain  subject  to 
section  15(a)  of  the  Act  and  rule  18f-2 
under  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Fund  may  rely  on  the 
requested  order,  the  operation  of  the 
Fund  in  the  manner  described  in  the 
application  will  be  approved  by  the  vote 
of  a  majority  of  its  outstanding  voting 
securities,  as  defined  in  the  Act,  or,  in 
the  case  of  a  Fund  whose  public 
shareholders  purchased  shares  on  the 
basis  of  a  prospectus  containing  the 
disclosure  contemplated  by  condition 
number  2  below,  by  the  initial 
shareholder(s)  before  offering  shares  of 
that  Fund  to  the  public. 

2.  Each  Fund  will  disclose  in  its 
prospectus  the  existence,  substance,  and 
effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  each  Fund 
relying  on  the  requested  order  will  hold 
itself  out  to  the  public  as  employing  the 
management  structure  described  in  the 
application.  The  prospectus  will 
prominently  disclose  that  the  Adviser 
has  ultimate  responsibility  (subject  to 
oversight  of  the  Board)  to  oversee 
Subadvisers  and  recommend  their 
hiring,  termination,  and  replacement. 

3.  At  all  times,  a  majority  of  each 
Trust's  Board  will  be  Independent 
Trustees,  and  the  nomination  of  new  or 
additional  Independent  Trustees  will  be 
at  the  discretion  of  the  then  existing 
Independent  Trustees. 

4.  The  Adviser  will  not  enter  into  a 
Subadvisory  Agreement  with  any 
Affiliated  Subadviser  without  that 
agreement,  including  the  compensation 
to  be  paid  thereunder,  being  approved 
by  the  shareholders  of  the  applicable 

Fund.  ,    ^ 

5.  When  a  change  of  Subadviser  is 
proposed  for  a  Fund  with  an  Affiliated 
Subadviser,  the  Board  of  the 
corresponding  Trust,  including  a 
majority  of  the  Independent  Trustees, 
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will  make  a  separate  findii^,  reflected 
in  the  Board's  minutes,  that  the  change 
is  in  the  best  interests  of  the  Fund  and 
its  shareholders  and  does  not  involve  a 
conflict  of  interest  from  which  the 
Adviser  or  the  Affiliated  Subadviser 
derives  an  inappropriate  advantage. 

6.  Within  90  days  of  the  hiring  of  any 
new  Subadviser,  shareholders  will  be 
furnished  all  information  about  the  new 
Subadviser  that  would  be  contained  in 
a  proxy  statement,  including  any  change 
in  such  disclosiue  caused  by  the 
addition  of  a  new  Subadviser.  Each 
Fund  will  meet  this  condition  by 
providing  shareholders,  within  90  days 
of  the  hiring  of  a  Subadviser,  an 
information  statement  meeting  the 
requirements  of  Regulation  14C, 
Schedule  14C,  and  Item  22  of  Schedule 
14A  under  the  Securities  Exchange  Act 
of  1934. 

7i  The  Adviser  vnll  provide  general 
management  services  to  each  Fund, 
including  overall  supervisory 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  assets,  and,  subject  to  review 
and  approval  by  the  Board,  will  (a)  set 
the  Fund's  overall  investment  strategies; 
(b)  evaluate,  select,  and  recommend 
Subadviser(s)  to  manage  all  or  a  part  of 
the  Fimd's  assets;  (c)  monitor  and 
evaluate  the  performance  of 
Subadviser(s);  (d)  ensiu«  that 
Subadvisers  comply  with  each 
Subadvised  Fimd's  investment 
objectives,  restrictions,  and  policies  by, 
among  other  things,  implementing 
procedures  reasonably  designed  to 
ensiure  compliance;  and  (e)  allocate  and, 
when  appropriate,  reallocate  a  Fimd's 
assets  among  its  Subadvisers  when  a 
Fund  has  more  than  one  Subadviser. 

8.  No  trustee  or  officer  of  the  Trust  or 
director  or  officer  of  the  Adviser  will 
own,  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  any  such 
trustee,  director  or  officer)  any  interest 
in  a  Subadviser  except  for:  (a) 
Ownership  of  interests  in  the  Adviser  or 
any  entity  that  controls,  is  controlled  by, 
or  is  under  common  control  with  the 
Adviser,  or  (b)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  securities  of  any 
publicly-traded  company  that  is  either  a 
Subadviser  or  an  entity  ihat  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Subadviser. 

For  the  Comniission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-941  Filed  1-14-02;  8:45  am] 
■UJNQ  COOC  tOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Federal  Register  Citation  of  Previous 
Announcement:  [66  FR  1524,  January 
11,2002) 

Status:  Closed  meeting. 

Place:  450  Fifth  Street,  NW., 
Washington,  DC. 

Date  and  Time  of  Previously 
Announced  Meeting:  Tuesday,  January 
15,  2002  at  10:00  a.m. 

Change  in  the  Meeting:  Time  Change. 

The  closed  meeting  scheduled  for 
Tuesday,  January  15,  2002  at  10:00  a.m. 
has  been  changed  to  Tuesday,  January 
15,  2002  at  9:00  a.m. 

Dated:  January  1 1 ,  2002. 
Jonathan  G.  Katz, 

Secretary, 

(FR  Doc.  02-1094  Filed  1-11-02;  11:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45252;  File  No.  SR-Amex- 
2001-26] 

Self-Regulatory  Organizations; 
American  Stock  Exchange  LLC;  Order 
Granting  Approval  to  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
Relating  to  an  Increase  in  the 
Exchange  Regulatory  Fee 

January  8,  2002. 

On  May  7,  2001,  the  American  Stock 
Exchange  LLC  ("Amex"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19  (b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  ^  and  Rule 
19b-4  thereunder,^  a  proposed  rule 
change  to  amend  the  Amex  Equity  Fee 
Schedule  to  increase  the  regulatory  fee 
from  .00005  x  Total  Value  to  .000075  x 
Total  Value  for  certain  orders  in 
Portfolio  Depositary  Receipts,  Index 
Fund  Shares,  and  Trust  Issued  Receipts 
(collectively,  the  "Products")  entered 
electronically  into  the  Amex  Order  File 
from  off  the  Floor  ("System  Orders")  by 
a  member  or  member  organization 
trading  as  an  agent  for  the  account  of  a 
non-member  competing  market  maker. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  June  18,  2001.^  The 
Commission  received  no  comments  on 
the  proposal.  On  December  12,  2001,  the 
Amex  filed  an  amendment  to  the 


proposed  rule  change.^  In  Amendment 
No.  1,  the  Amex  made  a  technical 
amendment  to  the  proposed  rule  change 
by  further  clarifying  its  purpose  for 
increasing  the  Exchange's  regulatory  fee 
that  does  not  need  to  be  published  for 
comment.  In  Amendment  No.  1,  the 
Exchange  states  that  the  regulatory  fee 
increase  has  been  put  in  place  to  ensure 
that  the  Amex  has  the  appropriate 
resources  to  provide  the  regulatory, 
operational,  and  business  development 
function  necessary  to  meet  the 
increasing  demands  of  a  complex  and 
competitive  marketplace."* 

The  Commission  notes  that  the 
proposed  rule  change  allows  for 
disparate  treatment  of  competing  market 
makers  in  that  it  increases  the  r^ulatory 
fee  for  System  Orders  in  the  Products  by 
a  member  or  member  organization 
trading  as  an  agent  for  the  account  of  a 
non-member.8  However,  the 
Commission  notes  that  under  the 
Amex's  current  fee  schedule,  orders  in 
the  Products  by  a  member  or  member 
organization  trading  as  an  agent  for  the 
account  of  a  non-member  were  not 
entitled  to  the  same  treatment  as  other 
orders  in  the  fee  schedule  in  that  they 
were  not  exempt  from  the  regulatory  fee. 
This  proposed  rule  change  does  not 
alter  this  result.  Furthermore,  the 
Commission  believes  that  the 
hitermarket  Trading  System  ("ITS")  will 
continue  to  provide  an  alternative 
means  by  which  non-member 
competing  market  makers  can  access  the 
Amex.  ITS  provides  an  avenue  for  non- 
member  competing  market  makers  to 
interact  with  trading  interests  on  the 
Amex,  fee-fi«e. 

For  these  reasons,  the  Commission 
finds  that  the  proposed  rule  change  and 
Amendment  No.  1  are  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 


'  15  U.S.C  78s  (b)|t). 

2  17CFR240.19b-4. 

3  See  Securities  Exciiange  Act  Release  No.  44410 
(June  12,  2001).  66  FR  32852. 


*  See  letter  bom  Michael ).  Ryan,  )r..  Executive 
Vice  President  &  General  Counsel,  Amex.  to 
Katherine  England,  Assistant  Director,  Division  of 
Market  Regulation,  Commission,  dated  December 
11,  2001  ("Amendment  No.  1"). 

^  Specifically,  the  Amex  states  that  the  Exchange 
continues  to  make  heavy  investments  in: 
technologies  to  support  the  efficient  trading  of  ■ 
Exchange  Traded  Funds  ("ETTs")  and  HOLDRS  on 
the  Exchange;  product  development  to  bring  new 
products  to  market;  and  the  regulation  of  the  EFT 
and  HOLDRs  markets.  The  Exchange  believes  that 
non-member  competing  market  markers  receive  the 
most  benefit  from  trading  ETFs  and  HOLORs  on  the 
Amex,  with  associated  Amex  technological 
enhancements  and  regulatory  structure.  The 
Exchange  believes  that  the  fee  increase  will  support 
the  infrastructure  relied  upon  by  the  broader 
marketplace  including  competitive  exchanges  and 
market  participants.  Id. 

"  The  Commission  does  not  intend  this  proposal 
to  establish  a  precedent  to  permit  a  primary  market 
to  make  distinctions  in  the  treatment  of  orders  on 
its  Floor  as  a  means  to  discriminate  unfairly  against 
its  competitors. 


/«*     1        Mp«       mr 


f%0\^^n   I^T^M.:  ^ 
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applicable  to  a  national  securities 
exchange.^  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  and  Amendment  No.  1  are 
consistent  with  section  6(b)(4)  of  the 
Act  *»  in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  Exchange 
members,  issuers,  and  other  persons 
using  its  facilities. 

It  is  therefore  ordered,  pursuant  to 
section  19  (b)(2)  of  the  Act  a,  that  the 
proposed  rule  change  (File  No.  SR- 
Amex-2001-26)  and  Amendment  No.  1 
be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-943  Filed  1-14-02;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45253;  File  No.  SR-Amex- 
2001-42] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange  LLC  To 
Simplify  the  Manner  in  Which  a 
Contrary  Exercise  Advice  Is  Submitted 
and  To  Extend  by  One  Hour  the  Time 
for  Members  To  Submit  Customer's 
Contrary  Exercise  Advices 

January  8,  2002. 

Piusuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  October 
29,  2001,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with" 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Amex  amended  its  proposal  on 
December  17,  2001.^  The  Commission  is 


'  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c{f). 

•15  U.S.C.  78f(b)(4). 

s  15  U.S.C.  78s(b)(2). 

10 17  CFR  20O.3O-3(a)(12). 

» 15  U.S.C.  78s(bKl). 

zi7CFR240.19b-4. 

3  See  letter  frtjm  Jeffrey  P.  Bums,  Assistant 
General  Counsel,  Amex,  to  Jennifer  L.  Colihan, 
Special  Counsel,  Division  of  Market  Regulation. 
Commission,  dated  December  14,  2001 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
Amex  clarified  its  purpose  to  modify  the 
Exchange's  Contrary  Exercise  Advice  procedure  set 
forth  in  proposed  paragraph  (g)  of  Amex  Rule  980. 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  amend  Amex 
Rule  980  to:  (i)  Simplify  the  manner  in 
which  a  Contrary  Exercise  Advice  is 
submitted  to  the  Exchange;  and  (ii)  to 
extend  by  one  hoiu  the  cut-off  time  by 
which  members  must  submit  to  the 
Exchange  Contrary  Exercise  Advice 
notices  for  customer  accounts. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Amex  and  the 
Commission. 

n.  Self-Regulatory  Organiiation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements.  • 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  OCC,  the  issuer  of  all  Amex 
traded  options  contracts,  has  an 
established  procediue  for  options 
holders  wishing  to  exercise  in-the- 
money  options  before  they  expire. 
Known  as  Ex-by-Ex,  the  procedure 
provides  for  the  automatic  exercise  at 
expiration  of  any  equity  options 
contract  that  is  'A  of  a  point  or  more  in- 
the-money  for  customer  accounts  or  Va 
point  or  more  in-the-money  for  any 
other  accoimts.  All  options  holders  who 
wish  to  have  their  options  contracts 
exercised  in  accordance  with  the  Ex-by- 
Ex  procedure  need  to  take  no  further 
action;  those  contracts  that  are  in-the- 
money  by  the  appropriate  amount  will 
be  automatically  exercised.  Options 
holders  who  do  not  wish  to  have  their 


In  addition,  the  Amex  revised  proposed  paragraph 
(dj  of  Amex  Rule  980  to  clarify  that  in  cases  where 
the  Exercise-by-Exception  or  "Ex-by-Ex"  procedure 
has  been  waived  and  members  and  member 
organizations  submit  an  affirmative  Exercise  Notice 
to  the  Options  Qearing  Corporation  ("OCC")  to 
exercise  the  options,  the  applicable  underlying 
security  price  in  such  instances  will  be  as  described 
in  OCC  Rule  805(1),  which  is  normally  the  last  sale 
price  in  the  primary  market  for  the  underlying 
security. 


options  automatically  exercised,  or  do 
wish  options  to  be  exercised  that  do  not 
fit  within  the  parameters  of  the  Ex-by- 
Ex  procedure,  must  file  with  the 
Exchange  a  Contrary  Exercise  Advice 
pursuant  to  Exchange  Rule  980,  and 
instruct  OCC  of  their  contrary  intention. 
Members  and  member  organizations 
satisfy  the  filing  requirement  by 
manually  submitting  a  Contrary 
Exercise  Advice  Form  or  by 
electronically  submitting  the  Advice 
Form  through  OCC's  Clearing 
Management  and  Control  System  (C/ 
MACS).  Exchange  Rule  980  is  designed 
to  deter  individuals  itom  taking 
improper  advantage  of  late-breaking 
news  by  requiring  evidence  of  an  option 
holder's  intention  to  exercise  or  not 
exercise  expiring  equity  options  via  the 
submission  of  a  Contrary  Exercise 
Advice. 

On  occasion,  OCC  has  had  to  suspend 
use  of  its  Ex-by-Ex  procedure,  such  as 
when  trading  in  the  underlying  stock 
has  been  halted,  or  if  there  is  no 
accurate  price  available  to  be  used  in 
the  determination  of  the  closing  price. 
When  this  occurs  and  there  is  no 
automatic  exercise,  all  options  contract 
holders  must  send  exercise  instructions 
to  OCC  if  they  wish  to  exercise, 
regardless  of  whether  the  option  is  in  or 
out-of-the-money.  When  OCC  suspends 
its  Ex-by-Ex  procedure  for  an  option 
class.  Exchange  Rule  980  currently 
requires  the  submission  of  a  Contrary 
Exercise  Advice.  Thus,  when  OCC  has 
waived  the  Ex-by-Ex  procedure,  option 
holders  must  determine  what  price 
would  have  been  used,  even  though  the 
only  available  price  might  be  a  stale  last 
sale  price  (a  price  OCC  did  not  feel 
comfortable  using).  They  then  must 
determine  whether  a  Contrary  Exercise 
Advice  needs  to  be  submitted  to  the 
Exchange,  evidencing  the  option 
holder's  intention  to  exercise  or  not 
exercise. 

The  Amex  has  long  viewed  this 
process  as  cumbersome  and  confusing 
to  options  holders.  Therefore,  the  Amex 
now  proposes  to  amend  Exchange  Rule 
980  to  eliminate  the  requirement  that  a 
Contrary  Exercise  Advice  be  submitted 
if  the  holder  does  not  want  to  exercise 
the  option  when  OCC  has  waived  its  Ex- 
by-Ex  procedure  for  that  options  class. 
As  a  result,  when  Ex-by-Ex  has  been 
waived,  submission  of  instructions  Jo 
exercise  is  only  required  when  the 
options  holder  wants  to  exercise  the 
option  contract.  The  Amex  clarifies  that 
the  applicable  underlying  security  price 
in  such  instances  wrill  be  as  described  in 
OCC  Rule  805(1),  which  is  normally  the 
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last  sale  price  in  the  primary  market  for 
the  underlying  security." 

In  addition,  the  Exchange  proposes  to 
extend  the  cut-off  time  for  members  to 
deliver  Contrary  Exercise  Advices  for 
customer  accounts  to  the  Exchange  by 
one  hour  (from  5:30  p.m.  to  6:30  p.m. 
EST).  Currently,  members  are  required 
to  submit  Contrary  Exercise  Advices  to 
the  Exchange  and  OCC  no  later  than 
5:30  p.m.  (EST).  However,  because 
determination  of  final  settlement  prices 
is  sometimes  delayed  and  members 
need  to  confirm  exercise  instructions 
with  customers,  it  is  sometimes  difficult 
for  firms  to  deliver  customer  Contrary 
Exercise  Advices  in  satisfaction  of  the 
5:30  p.m.  (EST)  cut-off  time. 
Accordingly,  members  must 
iilunediately  process  customer  Contrary 
Exercise  Advices  to  submit  them  to  the 
Exchange  simultaneously  upon  receipt 
of  the  instructions  fi'om  customers  in 
order  to  meet  the  Contrary  Exercise 
Advice  cut-off  time.  Accordingly,  to 
provide  members  with  sufficient  time  to 
process  Contrary  Exercise  Advices  for 
customers  accoimts,  the  Exchange 
proposes  to  extend  the  cut-off  time  for 
members  to  deliver  Contrary  Exercise 
Advices  for  customer  accounts  to  the 
Exchange  by  one  hour  (from  5:30  p.m. 
to  6:30  p.m.  EST).  The  Exchange 
believes  it  is  appropriate  to  extend  the 
cut-off  time  for  member  submission  of 
customer  Contrary  Exercise  Advices, 
and  any  cancellation  thereof,  to  the 
Exchange  as  all  decisions  to  exercise  (or 
not  exercise)  must  still  be  made  by  5:30 
p.m.  (EST)  in  accordance  with  Exchange 
Rule  980. 

Furthermore,  the  Amex  believes  that 
customers  and  member  firms  should 
have  added  flexibility  in  connection 
with  the  delivery  of  a  Contrary  Exercise 
Advice  cancel  ^  when  the  Ebcchange 
announces  a  modified  time  for  the  close 
of  trading  in  equity  options.^  Currently, 
the  delivery  of  a  Contrary  Exercise 
Advice  or  Advice  cancel  is  required  on 
the  business  day  preceding  the 
expiration  date  for  the  expiring  option. 
Instead  of  a  final  cut-off  time  of  5:30 
p.m.,  the  Exchange  proposes  to  allow  a 
time  period  of  1  hour  and  28  minutes 
after  the  announced  close  of  trading  for 
accoimts  of  members  and  member  firms 
to  make  a  final  decision  whether  to 
exercise  or  not  exercise  an  expiring 


Md. 

5  An  Advice  cancel  refers  to  a  cancellation  of  the 
Contrary  Exercise  Advice.  Telephone  conversation 
between  Jeffrey  P.  Bums,  Assistant  General 
Counsel.  Amex,  and  Jennifer  L.  Colihan,  Special 
Counsel  and  Cyndi  N.  Nguyen.  Attorney, 
Commission  on  December  21,  2001. 

"  See  Amendment  No.  1 ,  supra  note  3. 


option  and  to  deliver  the  Contrary 
Exercise  Advice  or  Advice  cancel.  In 
addition,  the  Exchange  proposes  that 
customers  be  able  to  make  a  final 
decision  on  whether  to  exercise  or  not 
exercise  an  expiring  option  within  1 
hour  and  28  minutes  following  the  time 
announced  for  the  close  of  trading 
rather  than  an  established  time  of  5:30 
p.m.,  and  that  members  and  member 
firms  acting  as  an  agent  for  customer 
accounts  have  a  time  period  of  2  hours 
and  28  minutes  after  the  close  of  trading 
instead  of  the  current  6:30  p.m.  to 
deliver  a  Contrary  Exercise  Advice  or 
Advice  cancel  to  the  Exchange.  The 
Exchange  believes  that  the  extension  of 
time  to  deliver  a  Contrary  Exercise 
Advice  for  customer  accounts  will 
benefit  customers  and  make  the  process 
easier  to  administer.  Moreover,  the 
Amex  feels  that  the  proposed  time 
periods  for  the  delivery  of  a  Contrary 
Exercise  Advice  or  Advice  cancel  to  the- 
Exchange  rather  than  a  designated  time 
when  there  is  a  modified  time  for  the 
close  of  trading  for  expiring  options  will 
permit  customers  and  member  firms  to 
better  deliver  their  intentions  whether 
to  exercise  the  option.  To  address 
imusual  circumstances,  the  proposed 
rule  would  give  the  Exchange  the  ability 
to  establish  different  exercise  cut-off 
times  on  a  case-by-case  basis. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)  of  the  Act  ^ 
in  general,  and  furthers  the  objectives  of 
section  6(b)(5)  of  the  Act^  in  particular, 
because  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  change,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

B.  Self-Regulatory  Organizatien's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 


m.  Date  of  E£BectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Secimties 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-92  and  should  be 
submitted  by  [insert  date  21  days  from 
date  of  publication]. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
autliority.8 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-946  Filed  1-14-02;  8:45  am] 
BHJJNG  CODE  aOIO-OI-li 


'  15  U.S.C.  78«[b). 
» 15  U.S.C.  78f(b)(5). 


"17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45248;  RIe  No.  SR-GSCC- 
2001-13] 

Self-Regulatory  Organizations; 
Government  Securities  Clearing 
Corporation;  Notice  of  Filing  of  a 
Proposed  Rule  Change  Relating  to  a 
New  Governance  Structure 

January  7,  2001. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of 
1934("Act"),i  notice  is  hereby  given 
that  on  October  11,  2001,  the 
Government  Securities  Clearing 
Corporation  ("GSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  GSCC.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self'Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Prop«sed  Rule  Change 

The  proposed  rule  change  will  amend 
GSCC's  rules  to  reflect  GSCC's  new 
ownership  and  governance  structure 
that  will  result  from  the  integration  of 
GSCC,  MBS  Clearing  Corporation 
("MBSCC"),  and  Emerging  Markets 
Clearing  Corporation  ("EMCC")  wdth 
The  Depository  Trust  &  Clearing 
Corporation  ("DTCC")  whereby  GSCC, 
MBSCC,  and  EMCC  will  become 
operating  subsidiaries  of  DTCC.  ^ 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
GSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  item  IV  below.  GSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.^ 


« 15  U.S.C.  78s(b)(l). 

2  For  explanations  of  the  mechanics  of  these 
integration  plans,  refer  to  Securities  Exchange  Act 
Release  Nos.  44989  (Oct.  25,  2001),  66  FR  55220 
(Nov.  1,  2001);  44988  (Oct.  25,  2001).  66  FR  55222 
(Nov.  1,  2001):  and  44987  (Oct.  25,  2001),  66  FR 
55218  (Nov.  1,  2001).  The  Depository  Trust 
Company  ("DTC")  and  National  Securities  Clearing 
Corporation  ("NSCC")  are  cuirently  operating 
subsidiaries  of  DTOC. 

3  The  Commission  has  modified  the  text  of  the 
summaries  prepared  by  GSCC. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

GSCC  proposes  to  amend  its  rules  to 
reflect  its  new  ownership  and 
governance  structure  that  will  result 
from  the  integration  of  GSCC,  MBSCC, 
and  EMCC  with  DTCC.  hi  order  for 
GSCC  to  maintain  orderly  and  efficient 
operations,  GSCC  will  implement  a 
three-tiered  governance  structure.  The 
first  tier  will  be  the  Board  of  Directors 
of  GSCC  that  will  be  identical  in 
composition  to  the  Board  of  Directors  of 
MBSCC,  EMCC,  DTC,  NSCC,  and  DTCC. 
GSCC's  business  will  be  managed  imder 
the  direction  of  the  GSCC  Board,  which 
will  set  the  basic  policy  direction  for 
GSCC.  The  second  tier  will  consist  of 
committees  of  or  established  by  the 
DTCC  Board,  including  a  Fixed  Income 
Operations  and  Planning  Committee  to 
be  established  by  the  DTCC  Board,  and 
committees  of  or  established  by  the 
GSCC  Board,  including  GSCC/MBSCC 
Membership  and  Risk  Management 
Committee  to  be  established  by  the 
GSCC  Board  and  the  MBSCC  Board 
acting  jointly.  The  third  tier  will  be 
GSCC  management,  which  will  oversee 
the  daily  routine  operations  of  GSCC. 

The  proposed  changes  to  GSCC's  rules 
will  reassign  various  management 
responsibilities  to  the  GSCC  Board,  the 
new  committees,  or  GSCC  management 
in  light  of  the  revised  management 
structure  summarized  above.  GSCC 
believes  that  these  proposed  rule 
changes  will  permit  the  GSCC  Board, 
the  various  DTCC  or  GSCC  committees, 
or  GSCC  management  to  appropriately 
handle  functions  so  that  GSCC  may 
continue  to  maintain  orderly  and 
efficient  operations. 

GSCC  believes  that  the  proposed  rule 
change  is  consistent  with  section  17A  of 
the  Act  and  the  rules  and  regulations 
thereunder  because  it  will  ensure  that 
GSCC's  operations  will  continue  to  be 
conducted  in  an  efficient  and  orderly 
manner  once  it  is  integrated  into  the 
DTCC  organization. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

GSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition.  GSCC  notes  that  it,  as  weU 
as  each  of  the  other  operating 
subsidiaries,  is  a  utility  created  to  serve 
members  of  the  securities  industry  by 
providing  certain  complementary 
services  Uiat  are  ancillary  to  the 
businesses  in  which  industry  members 
compete  with  one  another. 


C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  GSCC  members 
will  be  notified  of  the  rule  change  filing 
and  comments  will  be  solicited  by  an 
Important  Notice.  GSCC  will  notify  the 
Commission  of  any  written  comments  it 
receives. 

m.  Date  of  ECBectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  maldng  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  GSCC's 
principal  office.  All  submissions  should 
refer  to  File  No.  SR-GSCC-2001-13  and 
should  be  submitted  by  January  30, 
2002. 
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For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-944  Filed  1-14-02;  8:45  am) 
aUJNQ  COOE  WIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 


[R«lMM  Na  34-45247;  File  No.  SR- 
MBSCC-2001-05]  , 

Self-Reguiatory  Organizations;  MBS 
Clearing  Corporation;  Notice  of  HIing 
of  a  Propoaad  Rule  Change  Relating  to 
a  New  Governance  Stmctare 

January  7.  2002. 

Pursuant  to  section  19(bXl)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),»  notice  is  hereby  g^ven  that  on 
October  11,  2001,  the  MBS  Securities 
Clearing  Corporation  ("MBSCC")  filed 
with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  MBSCC.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self'Regnlatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will  amend 
MBSCC's  rules  to  reflect  MBSCC's  new 
ownership  and  governance  structure 
that  will  result  from  the  integration  of 
MBSCC,  Govwnment  Securities 
Qearing  Corporation  ("GSCC"),  and 
Emerging  Markets  Clearing  Corporation 
("EMCC")  with  The  Depository  Trust  & 
Clearing  Corporation  ("DTCC")  whereby 
MBSCC,  GSCC,  and  EMCC  will  become 
operating  subsidiaries  of  DTCC.^ 

n.  Self-Regulatmy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
C3iange 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
commoits  it  received  on  the  proposed 
rule  diange.  The  text  of  these  statements 


♦  17  CFR  200.3O-3(a)(12). 

•15U.S.C.  78s(bKl). 

?  For  explanations  of  the  mechanics  of  these 
integration  plans,  refer  to  Securities  Exchange  Act 
Release  Nos.  44989  (Oct.  25.  2001),  66  FR  55220 
(Nov.  1.  2001);  44988  (Oct.  25.  2001).  66  FR  55222 
(Nov.  1.  2001):  and  44987  (Oct.  25,  2001).  66  FR 
55218  (Nov.  1,  2001).  The  Depository  Trust 
Company  ("DTC")  and  National  Securities  Clearing 
Corporation  ("NSCC")  are  currently  operating 
subsidiaries  of  DTCC 


may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements.  ^ 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

MBSCC  proposes  to  amend  its  rules  to 
reflect  its  new  ownership  and 
governance  structure  that  wiU  result 
from  the  integration  of  MBSCC,  GSCC, 
and  EMCC  with  DTCC.  hi  order  for 
MBSCC  to  maintain  orderly  and 
efficient  operations,  MBSCC  will 
implement  a  three-tiered  governance 
structure.  The  first  tier  will  be  the  Board 
of  Directors  of  MBSCC  that  will  be 
identical  in  composition  to  the  Board  of 
Directors  of  GSCC,  EMCC.  DTC,  NSCC, 
and  DTCC.  MBSCC's  business  wiU  be 
managed  imder  the  direction  of  the 
MBSCC  Board,  which  will  set  the  basic 
policy  direction  for  MBSCC.  The  second 
tier  will  consist  of  committees  of  or 
established  by  the  DTCC  Board, 
including  a  Fixed  Income  Operations 
and  Planning  Committee  to  be 
established  by  the  DTCC  Board,  and 
committees  of  or  established  by  the 
MBSCC  Board,  including  a  MBSCC/ 
GSCC  Membership  and  Risk 
Management  Committee  to  be 
established  by  the  MBSCC  Board  and 
the  GSCC  Board  acting  jointly.  The  third 
tier  will  be  MBSCC  management,  which 
wiU  oversee  the  daily  routine  operations 
of  MBSCC. 

The  proposed  changes  to  MBSCC's 
rules  will  reassign  various  management 
responsibilities  to  the  MBSCC  Board, 
the  new  committees,  or  MBSCC 
management  in  light  of  the  revised 
management  structure  summarized 
above.  MBSCC  believes  that  these 
proposed  rule  changes  will  permit  the 
MBSCC  Board,  the  various  DTCC  or 
MBSCC  committees,  or  MBSCC 
management  to  appropriately  handle 
functions  so  that  MBSCC  may  continue 
to  maintain  orderly  and  efficient 
operations. 

MBSCC  believes  that  the  proposed 
rule  change  is  consistent  with  section 
1 7  A  of  the  Act  and  the  rules  and 
regulations  thereimder  because  it  will 
ensure  that  MBSCC's  operations  will 
continue  to  be  conducted  in  an  efficient 
orderly  manner  once  it  is  integrated  into 
the  DTCC  organization. 


^The  Obmmission  has  modified  the  text  of  the 
summaries  prepared  by  MBSCC. 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  will  have  an 
impact  or  impose  a  burden  on 
competition.  MBSCC  notes  that  it,  as 
well  as  each  of  the  other  operating 
subsidiaries,  is  a  utility  created  to  serve 
members  of  the  securities  industry  by 
providing  certain  complementary 
services  that  are  ancillary  to  the 
business  in  which  industry  members 
compete  with  one  another. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yett)een 
solicited  or  received.  MBSCC  will  notify 
the  Commission  of  any  written 
comments  it  receives. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  Qie  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW, 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from-the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room  in  Washington,  DC.  Copies  of 
such  filing  will  also  be  availdiile  for 
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inspection  and  copying  at  MBSCC's 
principal  office.  All  submissions  should 
refer  to  File  No.  SR-MBSCC-2001-05 
and  should  be  submitted  by  January  30, 
2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-945  Filed  1-14-02;  8:45  am] 

BILUNG  CODE  MHO-OI-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  413364.  AmdL  #3] 

State  Of  Naw  York 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  the  above 
numbered  declaration  is  hereby 
amended  to  extend  the  deadline  for 
filing  applications  for  physical  damages 
as  a  result  of  this  disaster  to  March  11. 
2002. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is  June 
11. 2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  4,  2002. 

Herbert  L.  Mitchell, 

Associate  Administrator  for  Disaster 

Assistance. 

(FR  Doc.  02-933  Filed  1-14-02;  8:45  am] 

BOUNG  COOE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Economic  Injury  DIaaater  Loana  aa  a 
Reault  of  the  S^rtember  11, 2001 
TerrorlatAttacka 

action:  Notice  of  extenision  of 
application  deadline. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Camp,  Supervisory  Program 
Analyst,  Office  of  Disaster  Assistance. 
202-205-6734. 

SUPPLEMENTARY  INFORMATION:  In 
response  to  the  President's  major 
disaster  declarations  with  respect  to  the 
World  Trade  Center  and  the  Pentagon 
and  the  widespread  economic  impact 
caused  by  the  terrorist  attacks  and  the 
related  Federal  actions  taken  directly 
thereafter,  the  SBA  revised  its  disaster 
loan  regulations  on  October  22.  2001. 
Under  the  revised  regulations.  SBA  can 
make  economic  injury  loans  to  eligible 
small  business  concerns  outside  the 


« 17  CFR  200.30-3(aHl2). 


declared  disaster  areas  that  suffered 
substantial  economic  injury  as  a  direct 
result  of  the  destruction  of  the  World 
Trade  Center  or  the  damage  to  the 
Pentagon  on  September  11,  2001,  or  as 
a  direct  result  of  any  related  Federal 
action  taken  between  September  11, 
2001  and  October  22,  2001.  As  provided 
in  13  CFR  123.605,  SBA  extends  the 
application  deadline  for  good  cause.  A 
large  number  of  applications  were 
issued  and  have  not  been  returned  to 
the  SBA.  With  this  Notice,  the  SBA 
extends  the  filing  deadline  for  economic 
injury  disaster  loans  imder  this  disaster 
program  from  January  22,  2002  to  April 
22,  2002. 

Applications  for  economic  injury 
disaster  loans  may  be  obtained  and  filed 
at  the  SBA  disaster  office  servicing  the 
applicant's  state. 

The  disaster  numbers  assigned  are: 

Area  1 

Connecticut  9TCT,  District  of  Columbia 
9TDC.  Delaware  9TDE.  Maryland  9TMD. 
Maine  9TME,  Massachusetts  9TMA,  New 
Hampshire  9TNH,  New  Jersey  9TNJ.  New 
York  9TNY,  Pennsylvania  9TPA.  Rhode 
Island  9TRI.  Virginia  9TVA,  Vermont 
9TVT,  West  Virginia  9TWV.  Puerto  Rico 
9TPR,  Virgin  Islands  9TV1 

Area  2 

Alabama  9TAL.  Florida  9TFL,  Georgia  9TGA. 
Illinois  9TIL,  Indiana  9TIN,  Kentucky 
9TKY,  Michigan  9TMI,  Minnesota  9TMN, 
Mississippi  9TMS,  North  Carolina  9TNC. 
Ohio  9TOH,  South  Carolina  9TSC. 
Tennessee  9TTN.  Wisconsin  9TWI 

Area  3 

Arkansas  9TAR,  Colorado  9TCO,  Iowa  9TIA, 
Kansas  9TKS,  Louisiana  9TLA.  Missouri 
9TM0,  Montana  9TMT.  North  Dakota 
9TND,  Nebraska  9TNE,  New  Mexico 
9TNM,  South  DakoU  9TSD.  Oklahoma 
9TOK.  Texas  9TTX,  Utah  9TUT,  Wyoming 
9TWY 

Area  4 

Alaska  9TAK,  Arizona  9TAZ.  California 
9TCA.  Hawaii  9THI,  Idaho  9TID.  Nevada 
9TNV,  Oregon  9TOR,  Washington  9TWA, 
American  Samoa  9TAS,  Federated  States  of 
Micronesia  9TFM,  Guam  9TGU,  Republic 
of  the  Marshall  Islands  9TMH. 
Commonwealth  of  Northern  Mariana 
Islands  9TMP 

The  interest  rate  for  eligible  small 
businesses  is  4  percent. 

Authority:  13  CFR  part  123.  subpart  G. 

Dated:  January  9,  2002. 
Hertiert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 

IFR  Doc.  02-934  Filed  1-14-02;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

PuMIc  Federal  Regulatory 
Enforcement  Falmeaa  Hearing;  Region 
IV  Regulatory  Falmeaa  Board 

The  Small  Business  Administration    - 
Region  IV  Regulatory  Fairness  Board 
and  the  SBA  Office  of  the  National 
Ombudsman,  will  hold  a  Public  Hearing 
on  Monday.  January  28,  2002  at  8:30 
AM  at  the  Radisson  Plaza  Hotel — 
Downtown  Orlando,  60  South  Ivanhoe 
Boulevard,  Orlando,  FL  32804.  Phone 
(407) 425-4455, Fax  (407) 313-6043.  to 
receive  comments  and  testimony  from 
small  business  owners,  small 
government  entities,  and  small  non- 
profit organizations  concerning  the 
regulatory  enforcement  and  compliance 
actions  taken  by  federal  agencies. 

Anyone  wishing  to  attend  or  to  make 
a  presentation  must  contact  Ms.  Lola 
Kress  in  writing  or  by  fax,  in  order  to 
be  put  on  the  agenda.  Lola  Kress,  SBA 
North  Florida  District  Office.  7825 
Baymeadows  Wayl  Suite  100-B, 
Jacksonville,  FL  32256-7504.  Phone 
(904)  443-1933,  fax  (202)  481-4188.  E- 
mail:  Lola.Kress@sba.gov. 

For  more  information  see  oiu-  web  site 
at  http://www.sba.gov/ombudsman/ 
dsp_hearings.html. 

Steve  Tupper, 

Committee  Management  Officer. 

[FR  Doc.  02-932  Filed  1-14-02:  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

Region  V— Wlaconain  Diatrict  Adviaory 
Council;  Pulilic  Meeting 

The  Small  Business  Adriiinistration 
Region  V  Wisconsin  District  Advisory 
Council,  located  in  the  geographical 
area  of  Milwaukee,  Wisconsin,  will  hold 
a  public  meeting  at  12:00  a.m.  central 
time  on  Wednesday,  January  16,  2002. 
at  the  Metro  Milwaukee  Area  Chamber 
756  North  Milwaukee  Street  Fourth 
floor,  Milwaukee  Wisconsin,  53202  to 
discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  Small 
Business  Administration,  or  others 
present. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Board  must  contact 
Yolanda  Staples.  Lassiter  Economic 
Development  Assistant,  in  writing  by 
letter  or  fax  no  later  than  January  14, 
2002,  in  order  to  be  put  on  the  agenda. 
Yolanda  Staples  Lassiter,  Economic 
Development  Assistant,  Small  Business 
Administration  310  West  Wisconsin 
Ave,  Suite  400,  Milwaukee,  Wisconsin 
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53203  (414)  297-1090  phone  (414)  297- 
3928  fax.  j 

Steve  Tupper, 

Committee  Management  Officer. 

[FR  Doc.  02-931  Filed  1-14-02;  8:45  am) 
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OFFICE  OF  THE  UNrTED  STATES 
TttADE  REPRESENTATIVE 

Tachnical  Corrections  to  tie 
Hannonized  Tariff  Schedule  of  ttie 
Unitad  States 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACnOW:  Notice. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  is  making 
technical  corrections  to  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  as  set  forth  in  the  annex  to  this 
notice,  pursuant  to  authority  delegated 
to  the  USTR  in  Presidential 
Proclamation  6969  of  January  27, 1997 
(62  FR  4415).  These  modifications 
correct  several  inadvertent  errors  and 
omissions  in  Presidential  Proclamation 
7515  of  December  18,  2001  (66  FR 
66,549),  so  that  the  intended  tariff 
treatment  is  provided. 
EFFECTIVE  DATE:  January  10.  2002. 
FOR  FURTHER  MFORMATICN  CONTACT:  Paul 
Moore,  Director  for  Market  Access, 
Office  of  the  United  States  Trade 
Representative,  (202)  395-5097,  or 
David  W.  Oliver,  Associate  General 
Counsel,  (202)  395-3581. 
SUPPLEMENTARY  INFORMATION:  Every  five 
years  the  World  Customs  Organization 
(WCO).  to  which  the  United  States 
belongs,  reviews  and  updates  the  tariff 
nomenclature  annexed  to  the 
International  Convention  on  the 
Harmonized  Commodity  and  Coding 
System  (HS  Convention)  that  member 
coimtries  apply.  Proclamation  7515 
modifies  the  HTS,  which  incorporates 
the  HS  Convention  tariff  nomenclature, 
to  conform  it  to  the  most  recent  changes 
to  the  HS  Convention  tariff 
nomenclature  that  the  WCO  has 
adopted.  The  annex  to  this  notice  makes 
technical  corrections  to  the  HTS  to 
remedy  several  technical  errors  and 
omissions  introduced  through  the 
annexes  to  Proclamation  7515,  so  that 
the  intended  tariff  treatment  is 
provided.  In  particular,  the  aimex  to  this 
notice  corrects  (1)  errors  regarding  the 
eligibility  of  products  classified  in 
certain  subheadings  for  duty-fi^e 
treatment  imder  the  Generalized  System 
of  Preferences  program.'  (2)  the  omission 
of  a  tariff  subheading  that  implements  a 
change  in  the  HS  Convention  annex. 


and  (3)  an  omission  in  the  description 
of  a  tariff  subheading  that  implements  a 
change  in  the  HS  Convention  annex. 
Proclamation  6969  authorized  the 
USTR  to  exercise  the  authority  provided 
to  the  President  under  section  604  of  the 
Trade  Act  of  1974  (19  U.S.C.  2483)  to 
embody  rectifications,  technical  or 
conforming  changes,  or  similar 
modifications  in  the  HTS.  Under  the 
authority  vested  in  the  USTR  by 
Proclamation  6969,  the  rectifications, 
technical  and  conforming  changes,  and 
similar  modifications  set  forth  in  the 
annex  to  this  notice  shall  be  embodied 
in  the  HTS  with  respect  to  goods 
entered,  or  withdrawn  fi'om  warehouse 
for  consvunptlon,  on  or  after  January  10, 
2002. 

Robert  B.  Zoellick, 

United  States  Trade  Representative. 

Annex 

The  HTS  is  modified  as  set  forth  in 
this  annex,  with  bracketed  matter 
included  to  assist  in  the  understanding 
of  the  modifications.  The  following 
provisions  supersede  matter  now  In  the 
HTS.  The  new  subheading  and  superior 
text  thereto  being  inserted  by  this  notice 
are  set  forth  in  colunmar  format,  and 
material  in  such  coliunns  is  Inserted  in 
the  coliunns  of  the  HTS  designated 
"Heading/Subheading",  "Article 
Description",  "Rates  of  Duty  1  General", 
"Rates  of  Duty  1  Special",  and  "Rates  of 
Duty  2",  respectively. 

Effective  with  respect  to  articles 
entered,  or  withdrawn  ft-om  warehouse 
for  consumption,  on  or  after  January  10, 
2002,  the  HTS  is  modified  as  follows: 

(1).  General  note  4(d)  is  modified  by: 

(a),  deleting  the  following 
subheadings  and  the  country  set  out 
opposite  such  subheading: 

1403.00.94  India— 4107.19.40  India 

4106.21.10  India;  Pakistan— 
4107.99.40  India 

(b).  deleting  the  country  set  opposite 
the  following  subheadings: 

4103.10.30  India— 4107.99.60  India 

4106.21.90  India— 4113.10.30  India 

4106.22.00  India— 4113.10.60  India 

4107.19.60  India— 

(2).  The  article  description  of 
subheading  0305.20  is  modified  to  read: 

"Livers  and  roes  of  fish,  dried,  smoked, 
salted  or  in  brine:" 

(3).  The  following  subheading  is  inserted 
in  niunerical  sequence: 

:[Residual  products  of  the  chemical  or 
allied...]  : :  : 

"3825.30.00:  Clinical  waste :  Free:: 

Free" 

(4).  For  subheadings  1403.00.94  and 
4106.21.10,  the  Rates  of  Duty  1-Special 
subcolumn  Is  modified  by  deleting  the 


symbol  "A*"  and  Inserting  an  "A"  in 
lieu  thereof. 

(FR  Doc.  02-948  Filed  1-14-02;  8:45  am]  ' 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-11298] 

Requested  Administrative  Waiver  of 
the  Coastwrise  Trade  Ljiws 

AGENCY:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
J&BI. 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S. -vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
February  14,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11298. 
Written  comments  may  be  submitted  by 
hand  or  by  mail  to  the  Docket  Clerk, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/suhmit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-830  Room  7201. 
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400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 
administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengersj. 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,.Delegatlons  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  fi'om  Interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  in  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  Interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requirement 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  ]&B  I.  Owner:  Fredrick  Gatchell. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "The 
vessel  measures  46.6'  in  length  x  15' 
beam.  Gross  tonnage  is  28.84." 

(3)  Intended  useTor  vessel,  including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  applicant: 
"The'intended  use  of  vessel  is  to  carry 
passengers  on  sailing  toius 
(Jacksonville,  Fla.  to  Ft.  Lauderdale,  Fla. 
Not  more  than  5  miles  coastwise." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1986.  Place  of 
construction:  Trinity,  Newfoimdland. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant  "This  waiver  will  have  no 
Impact  on  other  commercial  passenger 
operators  as  there  are  no  other  passenger 
day  or  evening  tour  sail  boats  in  the 

area." 

(6)  A  statement  on  the  impact  this 

waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "This 
waiver  will  have  no  Impact  on  any  U.S. 
Shipyards." 

Dated:  January  10.  2002. 

By  Order  of  the  Maritime  Administrator. 
Joel  C.  Richard, 

Secretary,  Maritime  Administration. 
[FR  Doc.  02-940  Filed  1-14-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

[Docket  Number:  MARAD-2002-11299] 

Requested  Administrative  Waiver  of 
ttte  Coastwise  Trade  Laws 

agency:  Maritime  Administration, 
Department  of  Transportation. 
ACTION:  Invitation  for  public  comments 
on  a  requested  administrative  waiver  of 
the  Coastwise  Trade  Laws  for  the  vessel 
SHIBUMI. _^ 

SUMMARY:  As  authorized  by  Pub.  L.  105- 
383,  the  Secretary  of  Transportation,  as 
represented  by  the  Maritime 
Administration  (MARAD),  is  authorized 
to  grant  waivers  of  the  U.S.-build 
requirement  of  the  coastwise  laws  under 
certain  circumstances.  A  request  for 
such  a  waiver  has  been  received  by 
MARAD.  The  vessel,  and  a  description 
of  the  proposed  service,  is  listed  below. 
Interested  parties  may  comment  on  the 
effect  this  action  may  have  on  U.S. 
vessel  builders  or  businesses  in  the  U.S. 
that  use  U.S.-flag  vessels.  If  MARAD 
determines  that  in  accordance  with  Pub. 
L.  105-383  and  MARAD's  regulations  at 
46  CFR  part  388  (65  FR  6905;  February 
11,  2000)  that  the  issuance  of  the  waiver 
will  have  an  unduly  adverse  effect  on  a 
U.S.-vessel  builder  or  a  business  that 
uses  U.S.-flag  vessels,  a  waiver  will  not 
be  granted. 

DATES:  Submit  comments  on  or  before 
February  14,  2002. 

ADDRESSES:  Comments  should  refer  to 
docket  number  MARAD-2002-11299. 
Written  comments  may  be  submitted  by 
hand  or  by  mall  to  the  Docket  Cleik, 
U.S.  DOT  Dockets,  Room  PL-401, 
Department  of  Transportation,  400  7th 
St.,  SW.,  Washington,  DC  20590-0001. 
You  may  also  send  comments 
electronically  via  the  Internet  at  http:// 
dmses.dot.gov/submit/.  All  comments 
will  become  part  of  this  docket  and  will 
be  available  for  Inspection  and  copying 
at  the  above  address  between  10  a.m. 
and  5  p.m.,  E.T.,  Monday  through 
Friday,  except  federal  holidays.  An 
electronic  version  of  this  document  and 
all  documents  entered  into  this  docket 
is  available  on  the  World  Wide  Web  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  Dunn,  U.S.  Department  of 
Transportation,  Maritime 
Administration,  MAR-832  Room  7201, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Telephone  202-366-2307. 
SUPPLEMENTARY  INFORMATION:  Title  V  of 
Pub.  L.  105-383  provides  authority  to 
the  Secretary  of  Transportation  to 


administratively  waive  the  U.S.-build 
requirements  of  the  Jones  Act,  and  other 
statutes,  for  small  commercial  passenger 
vessels  (no  more  than  12  passengers). 
This  authority  has  been  delegated  to  the 
Maritime  Administration  per  49  CFR 
1.66,  Delegations  to  the  Maritime 
Administrator,  as  amended.  By  this 
notice,  MARAD  is  publishing 
Information  on  a  vessel  for  which  a 
request  for  a  U.S.-build  waiver  has  been 
received,  and  for  which  MARAD 
requests  comments  from  interested 
parties.  Comments  should  refer  to  the 
docket  number  of  this  notice  and  the 
vessel  name  In  order  for  MARAD  to 
properly  consider  the  comments. 
Comments  should  also  state  the 
commenter's  interest  in  the  waiver 
application,  and  address  the  waiver 
criteria  given  in  §  388.4  of  MARAD'S 
regulations  at  46  CFR  part  388. 

Vessel  Proposed  for  Waiver  of  the  U.S.- 
Build  Requireoient 

(1)  Name  of  vessel  and  owner  for 
which  waiver  is  requested.  Name  of 
vessel:  SHIBUMI.  Owner:  Christian  J. 
Lambertsen  and  Jacqueline  J. 
Lambertsen. 

(2)  Size,  capacity  and  tonnage  of 
vessel.  According  to  the  applicant:  "65 
foot  pilot  house  ketch.  15  foot  beam,  7 
foot  draft.  Pleasiu^  craft.  50  gross  tons/' 

(3)  Intended  use  for  vessel.  Including 
geographic  region  of  intended  operation 
and  trade.  According  to  the  appUcant: 
"Small  group  charter  for  training  in 
offshore  large  vessel  handling  and 
cruising."  "Near  coastal  waters  of  the 
East  coast  of  the  United  States  from 
Maine  to  Key  West." 

(4)  Date  and  Place  of  construction  and 
(if  applicable)  rebuilding.  Date  of 
construction:  1973.  Place  of 
construction:  Auckland,  New  Zealand. 

(5)  A  statement  on  the  impact  this 
waiver  will  have  on  other  commercial 
passenger  vessel  operators.  According  to 
the  applicant:  "I  know  of  no  other  local 
group  offering  the  same  services 
covering  the  same  region." 

(6)  A  statement  on  the  impact  this 
waiver  will  have  on  U.S.  shipyards. 
According  to  the  applicant:  "None." 

Dated:  January  10,  2002. 

By  Order  of  the  Maritime  Administrator. 
Joel  C  Richard, 

Secretary.  Maritime  Administration. 
[FR  Poc.  02-939  Filed  1-14-02;  8:45  am] 

BILLING  COOC  4910-81-P 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Ftaianee  Oociwt  No.  34147] 

Paula  J.  Mudga-GRMon  and  Don  L 
Gibaon— ContiTHjaitce  in  Control 
ExempUon— Ctiicago  Heighta 
Switching  Company 

Paula  J.  Mudge-Gibson  and  Don  L. 
Gibson,  noncarrier  individuals 
(applicants),  have  filed  a  verified  notice 
of  exemption  to  continue  in  control  of 
Chicago  Heights  Switching  Company 
(CHSC),  upon  CHSC's  becoming  a 
carrier. 

This  transaction  is  related  to  a 
concurrently  filed  verified  notice  of 
exemption  in  STB  Finance  Docket  No. 
34146,  Chicago  Heights  Switching 
Company — Operation  Exemption — 
Bulkmatic  Railroad  Corporation, 
wherein  CHSC  seeks  to  operate  a  line  of 
railroad  subleased  by  Bulkmatic 
Railroad  Corporation.  ^ 

The  transaction  was  expected  to  be 
consummated  on  or  shortly  after 
December  28,  2001,  the  effective  date  of 
the  exemption  (7  days  after  the  notice  of 
exemption  was  filed). 

Applicants  own  and  control  the 
Central  Illinois  Railroad  Company 
(CIRY),  which  operates  in  the  State  of 
Illinois.  Applicants  state  that:  (i)  The 
properties  of  CIRY  and  CHSC  wiU  not 
connect  with  each  other  or  any  railroads 
in  their  corporate  family;  (ii)  the 
continuance  in  control  is  not  part  of  a 
series  of  anticipated  transactions  that 
would  connect  the  rail  lines  of  CIRY 
and  CHSC  with  each  other  or  any 
railroads  in  their  corporate  family;  and 
(iii)  the  transaction  does  not  involve  a 
Class  I  carrier.  Therefore,  the  transaction 
is  exempt  firom  the  prior  approval 
requirements  of  49  U.S.C.  11323.  See  49 
CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Section  11326(c),  however, 
does  not  provide  for  labor  protection  for 
transactions  imder  sections  11324  and 
11325  that  involve  only  Class  III  rail 
carriers.  Because  this  transaction 
involves  Class  ID  rail  carriers  only,  the 
Board,  under  the  statute,  may  not 
impose  labor  protective  ccnaditions  for 
this  transaction.  \ 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 


exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  wiU  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34147,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Thomas  F. 
McFarland,  Thomas  F.  McFarland,  P.C, 
208  South  LaSalle  Street,  Suite  1890, 
Chicago,  IL  60604-1194. 

Board  decisions  and  notices  are 
available  on  our  website  at 
ivww.stb.dot.gov. 

Decided:  January  4,  2002. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  02-764  Filed  1-14-02;  8:45  am] 

BILLING  CODE  491 5-00-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Tranaportation  Board 
[STB  Rnance  Doclwt  No.  34145] 

Bulkmatic  Railroad  Corporation — 
Acquisttion  Exemption— Bullonatlc 
Transport  Company 

Bulkmatic  Railroad  Corporation,  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  by  sublease  from  Bulklnatic 
Transport  Company  approximately  3.9 
miles  of  railroad  right-of-way  and 
trackage  known  as  Bulkmatic 
Distribution  Center,  at  Chicago  Heights, 
IL  (line).i 

The  transaction  was  scheduled  to  be 
consummated  on  Januaiy  1,  2002.^ 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
xmder  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34145,  must  be  filed  with 


■  See  Bulkmatic  Railroad  Corporation-Acquisition 
Exemption-Bulkmatic  Transport  Company.  STB 
Finance  Docket  No.  34145  (STB  served  Jan.  IS. 
2002). 


'  Chicago  Heights  Switching  Company  will  be  the 
operator  of  the  line.  See  Chicago  Heists  Switching 
Company-Operation  Exemption-Bulkmatic  Railroad 
Corporation,  STB  Finance  Docket  No.  34146  (STB 
served  Jan.  15.  2002). 

^  On  December  26.  2001,  a  petition  to  stay  the 
effective  dates  of  the  exemptions  in  both  STB 
Finance  Docket  No.  34145  and  STB  Finance  Docket 
No.  34146  was  filed  by  Joseph  C.  Szabo.  for  and  on 
behalf  of  the  United  Transportation  Union-Illinois 
Legislative  Board.  By  decision  served  December  27, 
2001,  the  petition  for  stay  was  denied. 


the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  David  C. 
Dillon,  Esq.,  Dillon  &  Nash,  111  West 
Washington  Street,  Suite  719,  Chicago, 
IL  60602. 

Board.decisions  and  notices  are 
available  on  our  website  at 
www.stb.  dot.gov. 

Decided:  January  4.  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  02-763  Filed  1-14-02;  8:45  amj 
BILLING  CODE  4915-00-l> 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34146] 

Chicago  Heights  Switching 
Company— Operation  Exemption — 
Bulianatic  Railroad  Corporation 

Chicago  Heights  Swdtching  Company 
(CHSC),  a  noncarrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  to  operate,  pursuant  to  an 
operating  agreement  With  Bulkmatic 
Railroad  Corporation  (BRC), 
approximately  3.9  miles  of  railroad 
ri^t-of-way  and  trackage  known  as 
Bulkmatic  Distribution  Center,  at 
Chicago  Heights,  EL  (line).^ 

The  transaction  was  scheduled  to  be 
consummated  on  January  1,  2002.^  This 
transaction  is  related  to  STB  Finance 
Docket  No.  34147,  Paula  /.  Mudge- 
Gibson  and  DonL.  Gibson — 
Continuance  in  Control  Exemption — 
Chicago  Heights  Switching  Company, 
wherein  Paula  J.  Mudge-Gibson  and  Don 
L.  Gibson  have  filed  a  verified  notice  of 
exemption  to  continue  in  control  of 
CHSC  upon  its  becoming  a  Class  III  rail 
carrier. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 


'  BRC  has  subleased  the  line  from  Bulkmatic 
Transport  Company.  See  Bulkmatic  Railroad 
Corporation — Acquisition  Exemption — Bulkmatic  . 
Transport  Company.  STB  Finance  Docket  No. 
34145  (STB  served  Jan.  15,  2002). 

^  On  December  26,  2001,  a  petition  to  stay  the 
effective  dates  of  the  exemptions  in  both  STB 
Finance  Docket  No.  34146  and  STB  Finance  Docket 
No.  34145  was  Bled  by  )oseph  C.  Szabo,  for  and  on 
behalf  of  the  United  Transportation  Union-Illinois 
Legislative  Board.  By  decision  served  December  27, 
2001.  the  petition  for  stay  was  denied. 
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revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34146,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Thomas  F. 
McFarland,  Esq.,  Thomas  F.  McFarland, 
P.C,  208  South  LaSalle  Street,  Suite 
1890,  Chicago,  IL  60604-1194. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.dot.gov. 

Decided:  January  4,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Wiliiams, 
Secretary. 

[FR  Doc.  02-762  Filed  1-14-02;  8:45  am) 
BIUJNG  CODE  491 5-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offlcea/Federal 
Conaulting  Group;  Propoaed 
Collection;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Federal 
Consulting  Group  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Government 
Web  Site  Customer  Satisfaction  Survey. 
DATES:  Written  coniments  should  be 
received  on  or  before  March  18,  2002  to 
be  assured  of  consideration. 
ADDRESSESES:  Direct  all  written 
comments  to  the  Federal  Consulting 
Group,  Attention:  Bernard  Lubran,  1700 
G  Street,  NW.,  Washington,  DC  20552, 
(202) 906-5642, 
bemie.lubran@ots.  treas.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  the  Federal 
Consulting  Group,  Attention:  Bernard 
Lubran,  1700  G  Street,  NW., 
Washington,  DC  20552,  (202)  906-5642, 
bemie.lubran®ots.treas.gov. 


SUPPUEMENTARY  INFORMATION: 

Title:  Government  Web  Site  Customer 
Satisfaction  Survey. 
OMB  Number:  New. 
Abstmct:  The  following  summary  of 
the  proposed  new  information 
collection  activity  is  designed  to 
establish  a  means  to  consistently 
measure  and  compare  customer 
satisfaction  with  federal  government 
agency  web  sites  within  the  Executive 
Branch.  The  Federal  Consulting  Group 
of  the  Department  of  the  Treasury  has 
partnered  with  ForeSeeResults,  a  joint 
venture  between  Compuware 
Corporation  and  the  CFI  Group,  to  offer 
this  survey  instrument  to  federal 
government  agencies  (the 
"partnership"). 

ForeSeeResults  is  a  leader  in  customer 
satisfaction  and  customer  experience 
management  on  the  web.  It  utilizes  the 
methodology  of  the  most  respected, 
credible,  and  well-known  measure  of 
customer  satisfaction  in  the  country,  the 
American  Customer  Satisfaction  Index 
(ACSI).  This  methodology  utilizes  an 
econometric  model  and  provides  for  a 
very  precise  measurement  of  customer 
satisfaction  of  web  site  users,  identifies 
specific  areas  for  improvement,  and 
determines  the  impact  of  those 
improvements  on  customer  satisfaction 
and  future  customer  behaviors.  The 
ACSI  is  a  cross-industry,  cross-agency 
methodology  for  obtaining  comparable 
measure  of  customer  satisfaction. 
Along  with  other  economic  objectives, 
the  quality  of  output  of  goods  and 
services  is  a  part  of  measuring  living 
standards.  The  ACSI's  ultimate  purpose 
is  to  help  improve  the  quality  of  goods 
and  services  available  to  the  American 
people. 

The  Government  Web  Site  Customer 
Satisfaction  surveys  will  be  completed 
subject  to  the  Privacy  Act  1074,  Public 
Law  93-579,  December  31,1974  (5 
U.S.C.  522a).  The  agency  information 
collection  will  be  used  solely  for  the 
purpose  of  the  survey.  The  partnership 
will  not  be  authorized  to  release  any 
agency  information  upon  completion  of 
the  survey  without  first  obtaining 
permission  from  the  Federal  Consulting 
Group  and  the  participating  agency.  In 
no  case  shall  any  new  system  of  records 
containing  privacy  information  be 
developed  by  the  Federal  Consulting 
Group,  participating  agencies,  or  the 
contractor  collecting  the  data. 

This  survey  asks  no  questions  of  a 
sensitive  natine,  such  as  sexual 
behavior  and  attitudes,  religious  beliefs, 
and  other  matters  that  are  commonly 
considered  private. 


Current  Actions:  Newly  proposed 
collection  of  information. 

Type  of  Review:  New  collection. 

Affected  Public:  Individuals  or 
households/Business  or  other  for-profit/ 
Not-for-profit  institutions/Farms/ 
Federal  Government/State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
Usage  by  federal  agencies  of  the 
Government  Web  Site  Customer 
Satisfaction  Survey  is  expected  to  vary 
as  new  agency  web  sites  are  added  or 
deleted.  However,  projected  estimates 
for  fiscal  years  2002  through  2004  are  as 
follows: 

Fiscal  Year  2002 — 10  Customer 
Satisfaction  Surve3rs 

Respondents:  50,000;  annual 
responses:  50,000;  average  minutes  per 
response:  2.0;  burden  hours:  1,666. 

Fiscal  Year  2003—20  Custoiner 
Satisfaction  Surveys 

Respondents:  100,000;  annual 
responses:  100,000;  average  minutes  per 
response:  2.0;  burden  hours;  3,333 

Fiscal  Year  2004 — 30  Customer 
Satisfaction  Surveys 

flespondents;  150,000;  annual 
responses:  150,000;  average  minutes  per 
response:  2.0;  burden  hours:  5,000 

Requst  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  Utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  biuden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  8,  2002. 
Bernard  A.  Lulirui, 

Project  Manager,  Federal  Consulting  Group. 
[FR  Doc.  02-906  Filed  1-14-02;  8:45  am) 
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DEPARTliENTOFTHE-mEASUnY  DEPARTMENT  OF  THE  TREASURY  DEPARTMENT  OF  THE  TREASURY 


Submission  for  0MB  Review; 
ConMiMfit  Request 


January  8,  2002. 

The  Department  of  the  Treasury  has 
sulnnitted  the  following  public 
information  collection  requiiement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  February  14,  2002 
to  be  assured  of  consideration. 

Financiel  Management  Service  (FMS) 

OMB  Number:  1510-0061 . 

Fonn  Number:  None. 

Type  of  Review:  Extension. 

Title:  Cash  Management  Improvement 
Act  (CMIA)  Annual  Report  and  Direct 
Cost  Claims. 

Description:  States  and  Territories 
must  report  interest  owed  to  and  from 
the  Federal  government  for  major 
Federal  assistance  programs  on  an 
annual  basis.  The  data  is  used  by 
Treasury  and  other  Federal  agencies  to 
verify  State  and  Federal  interest  claims 
to  assess  State  and  Federal  cash 
management  practices  and  to  exchange 
amounts  of  interest  owed. 

Respondents:  State,  Lof»l  or  Tribal 
Government,  Federal  Government. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  56. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  350  hoius. 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting  Burden: 
19.600  hours. 

Clearance  Officer:  Juanita  Holder, 
Financial  Management  Service,  3700 
East  West  Highway.  Room  135,  PGP  n, 
Hyattsville,  MD  20782. 

OMB  Reviewer:  Alexander  T.  Hunt, 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202.  New 
Executive  Office  Building,  Washington, 
DC  20503.  I 

Maiy  A.  Able,  ' 

Departmental  Reports,  Management  Officer. 
IFR  Doc.  02-947  Filed  1-14-02:  8:45  am] 


Fiscal  Service 

Surety  ContfMnies  Acceptable  on 
Federal  Bonds:  Odyssey  America 
Reinsurance  Corporation 

agency:  Financial  Management  Service, 
Fiscal  Service,  Department  of  the 
Treasury. 
ACTION:  Notice. 

summary:  This  is  Supplement  No.  16  to 
the  Treasmy  Department  Circular  570; 
2001  Revision,  published  July  2,  2001, 
at  66  FR  35024. 

FOR  FURTHER  INFORMATION  CONTACT: 
Surety  Bond  Branch  at  (202)  874-6765. 
SUPPLEMENTARY  INFORMATION:  A 
Certificate  of  Authority  as  an  acceptable 
surety  on  Federal  bonds  is  hereby 
issued  to  the  following  Company  imder 
31  U.S.C.  9304  to  9308.  Federal  bond- 
approving  officers  should  annotate  their 
reference  copies  of  the  Treasiuy  Circular 
570,  2001  Revision,  on  page  35063  to 
reflect  this  addition: 

Odyssey  America  Reinsurance 
Corporation.  Business  Address:  300 
First  Stamford  Place,  Stamford, 
Connecticut,  06902.  Phone:  (203)  977- 
8000.  Underwriting  Limitation  b/: 
$47,483,000. 

Certificates  of  Authority  expire  on 
June  30  each  year,  unless  revoked  prior 
to  that  date.  The  Certificates  are  subject 
to  subsequent  annual  renewal  as  long  as 
the  companies  remain  qualified  ^1  CFR 
part  223).  A  list  of  qualified  companies 
is  published  annually  as  of  July  1  in 
Treasury  Department  Circular  570,  with 
details  as  to  underwriting  limitations, 
areas  in  which  licensefi  to  transact 
surety  business  and  other  information. 

The  Circular  may  be  viewed  and 
downloaded  through  the  Internet  at 
http://www.fms.  treas.gov/c570/ 
index.html.  A  hard  copy  may  be 
purchased  from  the  Govenunent 
Printing  Office  (GPO)  Subscription 
Service,  Washington,  DC,  Telephone 
(202)  512-1800.  When  ordering  the 
Circular  from  GPO,  use  the  following 
stock  number:  769-004-04067-1. 

Questions  concerning  this  Notice  may 
be  directed  to  the  U.S.  Department  of 
the  Treasury,  Financial  Management 
Service,  Financial  Accounting  and 
Services  Division,  Siirety  Bond  Branch, 
3700  East-West  Highway,  Room  6A04, 
Hyattsville,  MD  20782. 

Dated:  December  31,  2001. 
Wanda  J.  Rogers, 

Director,  Financial  Accounting  and  Services 
Division.  Financial  Management  Service. 
(FR  Doc.  02-969  Filed  1-14-02;  8:45  am] 
MUMG  COOe  4»lfr-a6-H 


Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8609 

agency:  hitemal  Revenue  Service  (IRS), 

Treasiuy. 

action:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biutien,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8609,  Low-Income  Housing  Credit 
Allocation  Certification  and  Schedule  A 
(Form  8603),  Annual  Statement. 
DATES:  Written  comments  should  be 
received  on  or  before  March  18,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5577, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Low-Income  Housing  Credit 
Allocation  Certification  and  Schedule  A 
(Form  8609),  Annual  Statement. 

OMB  Number:  1545-0988. 

Form  Number:  Form  8609  and 
Schedule  A  (Form  8609). 

Abstract:  Owners  of  residential  low- 
income  rental  buildings  may  claim  a 
low-income  housing  credit  for  each 
qualified  building  ov^r  a  10-year  credit 
period.  Form  8609  is  used  to  obtain  a 
housing  credit  allocation  &t)m  the 
housing  credit  agency.  The  form,  along 
with  Schedide  A,  is  used  by  the  owner 
to  certify  necessary  information 
required  by  the  law. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8609  or  Schedule 
A  at  this  time. 

Type  of  Review:  Extension  of  ar  current 
OKffl  approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals,  and 
state,  local  or  tribal  govenunents. 

Estimated  Number  of  Respondents: ' 
120.000. 
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Estimated  Time  Per  Respondent.  23 
hours,  5  minutes. 

Estimated  Total  Annual  Burden 
Hours:  2,770,200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  reqvured  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  acciiracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  9,  2002. 
George  Freeland, 
IBS  Reports  Clearance  Officer. 
[FR  Doc.  02-986  Filed  1-14-02;  8:45  am] 

BILLING  CODE  4«30-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Open  Meeting  Of  the  New  Yorii  Metro 
CItfawn  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasury. 

action:  Notice. 

SUMMARY:  An  open  meeting  of  the  New 
York  Metro  Citizen  Advocacy  Panel  will 
be  held  in  Brooklyn,  New  York. 

dates:  The  meeting  will  be  held 
Wednesday  February  27,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Cain  at  1-888-912-1227  or  718- 
488-3555.  ■, 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Wednesday  February  27,  2002,  6:00 
p.m.  to  9:20  p.m.  at  the  Internal 
Revenue  Service,  625  Fulton  Street, 
Brooklyn,  NY  11201. 

For  more  information  or  to  confirm 
attendance,  notification  of  intent  to 
attend  the  meeting  must  be  made  with 
Eileen  Cain.  Mrs.  Cain  can  be  reached 
at  1-888-912-1227  or  718-488-3555. 
The  public  is  invited  to  make  oral 
comments  bom  9:00  p.m.  to  9:20  p.m. 
on  Wednesday  February  27,  2002. 

Individual  comments  will  be  limited 
to  5  minutes.  If  you  would  like  to  have 
the  CAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  718- 
488-3555,  or  write  Eileen  Cain,  CAP 
Office,  P.O.  Box  R,  Brooklyn,  NY, 
11201.  The  Agenda  will  include  the 
following:  various  IRS  issues.  Note:  Last 
minute  changes  to  the  agenda  are 
possible  and  could  prevent  effective 
advance  notice. 

Dated:  January  9,  2002. 
Cathy  VanHom, 

Director,  CAP,  Communication  and  Liaison. 
[FR  Doc.  02-987  Filed  1-14-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 


Internal  Revenue  Service 

Open  Meeting  of  the  New  York  Metro 
Citizen  Advocacy  Panel 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice. 

SUMMARY:  An  open  meeting  of  the  New 
York  Metro  Citizen  Advocacy  Panel  will 
be  held  in  BrookljTi,  NY. 
DATES:  The  meeting  will  be  held 
Wednesday  March  20,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eileen  Cain  at  1-888-912-1227  or  718- 
488-3555. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  piirsuant  to  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  5  U.S.C.  App.  (1988) 
that  an  operational  meeting  of  the 
Citizen  Advocacy  Panel  will  be  held 
Wednesday  March  20,  2002,  6j00  p.m. 
to  9:20  p.m.  at  the  Internal  Revenue 
Service,  625  Fulton  Street,  Brooklyn, 
NY  11201. 


For  more  Information  or  to  confirm 
attendance,  notification  of  intent  to 
attend  the  meeting  must  be  made  with 
Eileen  Cain.  Mrs.  Cain  can  be  reached 
at  1-888-912-1227  or  718-488-3555. 
The  public  is  invited  to  make  oral 
comments  from  9:00  p.m.  to  9:20  p.m. 
on  Wednesday  March  20,  2002. 

Individual  comments  will  be  limited 
to  5  minutes.  If  you  would  like  to  have 
the  CAP  consider  a  written  statement, 
please  call  1-888-912-1227  or  718- 
488-3555,  or  write  Eileen  Cain,  CAP 
Office,  P.O.  Box  R,  Brooklyn,  NY, 
11201.  The  Agenda  will  include  the 
following:  various  IRS  issues.  Note:  Last 
minute  dianges  to  the  agenda  are 
'  possible  and  could  prevent  effective 
advance  notice. 

Dated:  January  9,  2002. 
Cathy  VanHom, 

Director,  CAP,  Communication  and  Liaison. 
[FR  Doc.  02-988  Filed  1-14-02;  8:45  am) 
BUMQ  COOE  WaO-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0606] 

Propoaed  Information  Collection 
Activity:  Propoeed  Collection; 
Comment  Requeet 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  on  the 
information  to  authorize  VA  to  bill 
"reasonable  charges"  instead  of 
"reasonable  costs"  for  medical  care  or 
services  provided  or  furnished  to  a 
veteran  for  a  non-service-connected 
condition. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  18,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  Aim 
Bickoff,  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 
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810  Vennont  Avenue,  NW., 
Washington.  DC  20420  or  e-mail: 
ann.bickoff@hq.med.va.gov.  Please  refer 
to  "OMB  Control  No.  2900-0606"  in 
any  correspondence. 
FOR  FURmER  INFORMATION  CONTACT:  Ann 
Bickoff  at  (202)  273-8310. 
SUPPt-EMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VHA's  estimate  of 
the  burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Regulation  for  Submission  of 
Evidence— Title  38  CFR  17.101(a)(2). 

OMB  Control  Number:  2900-0606. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  A  third-party  payer  that  is 
liable  for  reimbursing  VA  for  health  care 
VA  provided  to  veterans  with  non- 
service  connected  conditions  continues 
to  have  the  option  of  paying  either  the 
billed  charges  or  the  amount  the  health 
plan  demonstrates  it  would  pay  to 
providers  other  than  entities  of  the 
United  States  for  the  same  care  or 
SOTvices  in  the  same  geographic  area.  If 
the  amount  submitted  for  payment  is 
less  than  the  amount  billed,  VA  will 
accept  the  submission  as  payment, 
subject  to  verification  at  VA's 
discretion.  VA  may  request  the  third- 
party  payer  to  submit  evidence  or 
information  to  substantiate  the 
appropriateness  of  the  payment  amount 
(e.g.,  health  plan  policies,  provider 
agreements,  medical  evidence,  proof  of 
pajnnent  to  other  providers 
demonstrating  the  amount  paid  for  the 
same  care  and  services  VA  provided). 
Tlie  information  is  needed  to  determine 
whether  the  third-party  payer  has  met 
the  test  of  properly  demonstrating  its 
equivalent  private  sector  provider 
paj^ment  amount  for  the  same  care  or 


services  and  within  the  same  geographic 
area  as  provided  by  VA. 

Affected  Public:  Business  or  other  for- 
profit,  Individuals  or  households.  Not 
for  Profit  Institutions,  Farms,  and  State, 
Local  or  Tribal  Government. 

Estimated  Total  Annual  Burden:  800 
hours. 

■  Estimated  Average  Burden  Per 
Respondent:  2  hours. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
400. 

Dated:  December  27,  2001. 

By  direction  of  the  Secretary. 
Mary  Granito, 

Management  Analyst,  Information 
Management  Service. 
(FR  Doc.  02-989  Filed  1-14-02;  8:45  am] 

BILUNG  CODE  8320-01-P    ' 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0116] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA).  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
revision  of  a  ciurently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  from  penal  institutions  about 
incarcerated  VA  beneficiaries. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  18,  2002. 

AOORESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
innnJcess@v6a.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0116"  in  any 
correspondence. 


FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use' of  other  forms  of  information 
technology. 

Title:  Notice  to  Department  of 
Veterans  Affairs  of  Veteran  or 
Beneficiary  Incarcerated  in  Penal 
Institution,  VA  Form  21^193. 

OMB  Control  Number:  2900-0116. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Abstract:  VA  Form  21-4193  is  used 
by  penal  institutions  to  furnish 
information  about  incarcerated  VA 
beneficiaries.  The  information  is  used  to 
determine  reduction  or  termination  of  a 
beneficiary's  VA  compensation  or 
pension  rate  when  the  beneficiary  is 
incarcerated  in  a  penal  institution  in 
excess  of  60  days  after  conviction. 

Affected  Public:  Individuals  or 
households,  and  State,  Local  or  Tribal 
Government. 

Estimated  Aimual  Burden:  416  hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1,664. 

Dated:  December  20,  2001. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  02-991  Filed  1-14-02;  8:45  am] 
MUMO  oooc  t»o-ai-r 
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DEPARTiMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-^EW] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

agency:  Veterans  Health 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  The  Veterans  Health 
Administration  (VHA)  is  annoimcing  an 
opportxinity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  tfab  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
new  collection,  and  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
the  information  needed  to  guarantee 
loans  for  construction  or  rehabilitation 
of  multifamily  transitional  housing  for 
homeless  veterans. 
DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  6n  or  before  March  18,  2002. 
ADDRESSES:  Submit  written  comments 
,  on  the  collection  of  information  to  Ann 
Bickoff,  Veterans  Health  Administration 
(193B1),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW,  Washington, 
DC  20420  or  e-mail: 

ann.bickoff@mail.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-NEW"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Bickoff  at  (202)  273-8310. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VHA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VHA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acciu-acy  of  VHA's  estimate  of 
the  bivden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 


respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  VA  Multifamily  Transitional 
Housing  Loan  Guaranty  Application, 
VA  Form  10-0365. 

OMB  Control  Number:  2900-NEW. 

Type  of  Review:  New  collection. 

Abstract:  VA  is  authorized  to 
guarantee  loans  for  construction  or 
rehabilitation  of  multifamily  transitional 
housing  for  homeless  veterans.  Loans 
may  include  amounts  to  acquire  land, 
refinance  existing  loans,  finance 
acquisition  of  furnitiu^,  equipment, 
supplies  and  materials  and  to  supply 
working  capital  for  the  organization. 
The  information  collected  is  used  to 
determine  financial  and  program  service 
provider  eligibility  and  apply  criteria  to 
i^te  each  application;  and  to  obtain 
information  necessary  to  ensure 
minimal  defaults  and  delinquencies, 
interest  subsidies,  or  other  payments. 

Affected  Public:  Not  for  Profit 
Institutions,  and  State,  Local  or  Tribal 
Government. 

Estimated  Total  Annual  Burden:  200 
hours. 

Estimated  Average  Burden  Per 
Respondent:  40  hoxu-s. 

Frequency  of  Response:  On  occasion. 

Estimated  Numl^r  of  Respondents:  5. 

Dated:  December  20,  2001. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  02-992  Filed  1-14-02;  8:45  am) 
BILUNG  C006  632IHI1-I> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0620] 

Agency  Information  Collection 
Activities  Under  OMB  Reviewr 

agency:  Veterans  Health 

Administration,  Department  of  Veterans 

Affairs. 

ACTKW:  Notice.  

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Health 
Administration  (VHA),  Department  of 
Veterans  A^irs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  14,  2002. 


FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vennont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail  to: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0620." 
SUPPLEMENTAL  INFORMATION: 

Title:  Payment  or  Reimbursement  for 
Emergency  Services  for  Nonservice- 
Connected  Conditions  in  Non-VA 
Facilities. 

OMB  Control  Number:  2900-0620. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 
Abstract:  VA  has  established 
provisions  regarding  payment  of  or 
reimbursement  for  reasonable  value  of 
non-VA  emergency  services  provided 
for  nonservice-connected  conditions  of 
certain  veterans  who  have  no  medical 
insurance  and  no  other  recourse  for 
payment.  VA  will  make  payment  or 
reimbursement  only  for  emergency 
services  provided  in  a  hospital 
emergency  department  or  a  similar 
facility  held  out  as  providing  emergency 
care  to  the  public.  Health  care  providers 
furnishing  emergency  treatment  who 
believe  they  may  have  a  basis  for  filing 
a  claim  with  VA  for  payment  should 
contact  VA  within  48  hours  after  the 
veteran  begins  receiving  emergency 
treatment  for  emergency  services  other 
than  emergency  transportation.  Such 
contact  is  not  a  condition  of  VA 
payment.  However,  the  contact  will 
assist  the  provider  in  understanding  the 
condition  for  payment  and  assist  the 
provider  in  planning  for  transfer  of  the 
veteran  after  stabilization.  VA  would 
use  the  information  and  certifications 
submitted  to  process  claims  for  such 
reimbiu-sement  or  payment. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  26.  2001.  at  pages  54340-54341. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
and  not-for-profit  institutions. 

Estimated  Annual  Burden:  120.729 
hours. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
241,457. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
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VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503,  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0620"  in  any  correspondence. 

Dated:  December  27,  2001.  [ 

By  direction  of  the  Secretary. 
Maiy  Gruiito, 

Management  Analyst,  Information 
Management  Service. 
[FR  Doc.  02-990  Filed  1-14-02;  8:45  am) 

BUJMG  CODE  S320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0103) 

Agency  Infbnnation  Collaction 
ActtvMee  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUmiARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nattire  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  14,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8015,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0103." 

SUPPLEMENTAL  MFORMATION: 

Title:  Application  for  Dependency 
and  Indemnity  Compensation  by  Child, 
VA  Form  21-4183. 

OMB  Control  Number:  2900-0103. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  21-4183  is  used 
by  a  child  imder  age  18  to  apply  for 
dependency  and  indemnity 
compensation  where  the  surviving 
spouse  was  not  entitled  or  is  no  longer 
entitled  to  receive  benefits  or  by  a  child 
age  18  or  over  regardless  of  the 
surviving  spouse's  entitlement.  The 
form  is  used  in  lieu  of  VA  Form  21-534, 
Application  for  Dependency  and 


Indemnity  Compensation  or  Death 
Pension  by  Widow(er)  or  Child,  in  order 
to  help  reduce  the  reporting  burden  of 
a  child  under  18  when  information 
about  the  deceased  veteran's  spouse  is 
not  required. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  lilegister 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  July  6, 
2001,  at  pages  35700-35701. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  1,975 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
7,900. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0103"  in  any  correspondence. 

"^  Dated:  December  17,  2001. 
By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  02-993  Filed  1-14-02;  8:45  am] 

BtLUNG  C006  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0590| 

Agency  Information  Collection 
Acth^itles  Under  OMB  Review 

AGENCY:  Office  of  Acquisition  and 
Materiel  Management,  Department  of 
Veterans  Affairs. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  199S 
(44  U.S.C,  3501  et  seq.),  this  notice 
announces  that  the  Office  of  Acquisition 
and  Materiel  Management,  Department 
of  Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  informatipn  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  14,  2002. 


FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.  Washington,  DC  20420,  (202)  273- 
8030  or  FAX  (202)  273-5981  or  e-mail 
to:  denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0590" 
in  any  correspondence. 
SUPPLEMENTAL  INFORMATION: 
Titles: 

a.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.237-7, 
Indemnification  and  Medical  Liability 
Insurance. 

b.  Veterans  Affairs  Acquisition  . 
Regulation  (VAAR)  Clause  852.237-71, 
Indemnification  and  Insurance. 

c.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.207-70, 
Report  of  Employment  Under 
Commercial  Activities. 

OMB  Control  Number:  2900-0590. 
Type  of  Review:  Revision  of  a 
currently  approved  collection. 
Abstract: 

a.  Veterans  Affairs  Acquisition 
Regulation  Clause  852.237-7, 
Indemnification  and  Medical  Liability 
Insurance  is  used  in  lieu  of  Federal 
Acquisition  Regulation  clause  52.237-7, 
Indemnification  and  Medical  Liability 
Insurance,  in  solicitations  and  contracts 
for  the  acquisition  of  non-personal 
health  care  services.  VAAR  852.237-7 
clause  requires  the  apparent  successful 
bidder/oiferor,  upon  the  request  of  the 
contracting  officer,  prior  to  contract 
award,  to  furiiish  evidence  of 
insurability  of  the  offeror  and/or  all 
health-care  providers  who  will  perform 
under  the  contract.  Failure  to  collect  the 
information  would  have  a  negative 
impact  on  VA's  ability  to  ensure  that  VA 
will  not  be  held  liable  for  any  negligent 
acts  of  the  contractor  or  its  employees 
and  ensiue  that  VA  and  VA 
beneficiaries  are  protected  by  adequate 
insurance  coverage. 

b.  Veterans  Affairs  Acquisition 
Regulation  Clause  852.237-71, 
Indemnification  and  Insurance,  is  used 
in  solicitations  for  vehicle  or  aircraft 
services.  To  protect  VA,  VAAR  852.237- 
71  clause  requires  the  apparent 
successful  bidder/offeror,  prior  to 
contract  award,  to  furnish  evidence  that 
the  firm  possesses  the  types  and 
amounts  of  insurance  required  by  the 
solicitation.  The  information  will  ensure 
that  VA  will  not  be  held  liable  for  any 
negligent  acts  of  the  contractor  and 
ensures  that  VA  beneficiaries  and  the 
public  are  protected  by  adeqtiate 
insurance  coverage. 

c.  Veterans  A^irs  Acquisition 
Regulation  (VAAR)  Clause  852.207-70, 
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Report  of  Employment  Under  -    ' '' 
Commercial  Activities,  is  used  in 
solicitations  for  commercial  items  and 
services  where  the  work  is  cturently 
being  performed  by  VA  employees  and 
where  those  employees  might  be 
displaced  as  a  result  of  an  award  to  a 
commercial  firm.  VAAR  852.207-70 
clause  requires  contractors  awarded 
such  contracts  to  provide,  within  5  days 
of  contract  award,  a  list  of  employment 
openings,  including  salaries  and 
benefits,  and  blank  job  applications 
forms.  The  clause  requires  the 
contractor,  during  the  first  90  days  of 
the  contract  performance,  to  report  the 
names  of  all  person  hired  or  terminated 
under  the  contract. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
September  28,  2001,  at  pages  49744 — 
49745. 

Affected  Public:  Business  or  Other  for 
Profit,  Individuals  or  Households,  Not- 
for-Profit  histitutions  and  State,  Local  or 
Tribal  Government. 

Estimated  Annual  Burden:  1,300 
hours. 

a.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.237-7, 
Indemnification  and  Medical  Liability 
Insurance — 750  hours. 

b.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.237-71, 
Indemnification  and  Insurance — 250 
hours.    ■ 

c.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.207-70, 
Report  of  Employment  Under 
Commercial  Activities — 300  hoiu«. 

Estimated  Average  Burden  Per 
Respondent: 

a.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.237-7, 
Indemnification  and  Medical  Liability 
Insiuance — 30  minutes. 

b.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.237-71, 
Indemnification  and  Insurance — 30  ' 
minutes. 

c.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.207-70, 
Report  of  Employment  Under 
Commercial  Activities — 30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2,600. 

a.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.237-7, 
Indiemnificatfon  and  Medical  Liability 
Insurance — 1,500. 


b.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.237-71, 
Indemnification  and  Insurance — 500. 

c.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.207-70. 
Report  of  Employment  Under 
Commercial  Activities — 200  (three 
reports  per  contract  awarded). 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building.  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0590"  in  any  correspondence. 

Dated:  December  18,  2001. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  02-994  Filed  1-14-02;  8:45  am] 
BHAWQ  COOE  8320-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0149] 

Agency  Infonnatlon  Collection 
Activttiee  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

. ■ — «- 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.],  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natuj*e  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instnmient. 
DATES:  Comments  must  be  submitted  on 
or  before  February  14,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045 A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0149." 
SUPPLEMENTAL  INFORMATION: 

Title:  Application  for  Conversion 
(Government  Life  Insiuance),  VA  Form 
29-0152. 

OMB  Control  Number:  2900-0149. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Abstract:  The  form  is  used  by  the 
insured  to  convert  to  a  permanent  plan 
of  insurance.  VA  uses  the  information  to 
initiate  the  processing  of  the  insured's 
request  to  convert  his/her  term 
insurance. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  3,  2001,  at  page  50502. 

Affected  Public:  Individuals  or 
Households. 

Estimated  Annual  Burden:  1,125 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  One  time. 

Estimated  Numl^r  of  Respotidents: 
4,500. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch.  New 
Executive  Office  Building.  Room  10235. 
Washington,  DC  20503,  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0149"  in  any  correspondence. 

Dated:  December  20.  2001. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director.  Information  Management  Service. 
[FR  Doc.  02-995  Filed  1-14-02:  8:45  ami 
8UJNG  COOE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0255] 

Agency  Infomwtion  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA).  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
natiue  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  14,  2002. 
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FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0255." 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Dependency 
and  Indemnity  Compensation  or  Death 
Pension  (Including  Accrued  Benefits 
and  Death  Compensation  Where 
Applicable)  From  the  Department  of 
Veterans  Affairs  (Supplement  to  Social 
Security  Administration  Forms  SSA-4, 
5,  7  and  10),  VA  Form  21-4182. 

OMB  Control  Number:  2900-0255. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 


Abstract:  The  form  is  used  to 
determine  the  applicant's  eligibility  for 
accrued,  dependency  and  indemnity 
compensation,  death  compensation  and/ 
or  death  pension  benefits  when 
applying  for  Social  Security  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  Jvdy  5, 
2001, at  pages  35515-35516. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  3,500 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 


Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
14.000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0255"  in  any  correspondence. 

Dated:  December  20,  2001. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[PR  Doc.  02-996  Filed  1-15-02;  8:45  am] 
BILUNG  CODE  8320-01-f 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Army,  Corps  of 
Engineers 

Issuance  of  Nationwide  Permits; 
Notice  j 

agency:  Army  Corps  of  Engineers,  DoD. 
ACTION:  Final  notice. 

SUMMARY:  The  Corps  of  Engineers  is 
reissuing  all  the  existing  Nationwide 
Permits  (NWPs),  General  Conditions, 
and  definitions  with  some 
modifications,  and  one  new  General 
Condition.  These  final  NWPs  will  be 
effective  on  March  18,  2002.  All  NWPs 
except  NWPs  7, 12, 14.  27. 31,  40, 41, 
42, 43,  and  44  expire  on  February  11, 
2002.  Existing  NWPs  7, 12, 14,  27,  31, 
40,  41,  42, 43,  and  44  expire  on  March 
18,  2002.  in  order  to  reduce  the 
confusion  regarding  the  expiration  of 
the  NWPs  and  the  administrative 
burden  of  reissuing  NWPs  at  different 
times,  we  are  issuing  all  NWPs  on  the 
same  date  so  that  they  expire  on  the 
same  date.  Thus,  all  issued,  reissued 
and  modified  NWPs,  and  General 
Conditions  contained  within  this  notice 
will  become  effective  on  March  18,  2002 
and  expire  on  March  19,  2007. 
DATES:  All  NWPs  and  general  conditions 
will  become  effective  on  March  18, 
2002.  All  NWPs  have  an  expiration  date 
ofMarchlQ,  2007. 

ADDRESSES:  HQUSACE,  ATTN:  CECW- 
OR,  441  "G"  Street,  NW.,  Washington, 
DC  20314-1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Olson,  at  (703)  428-7570,  Mr. 
Rich  White,  at  (202)  761-4599,  or  Mr. 
Kirk  Stark,  at  (202)  761-4664  or  access 
the  U.S.  Army  Corps  of  Engineers 
Regulatory  Home  Page  at:  http// 
twww.usace.army.mil/inet/functions/ 
cw/cecwo/reg/. 
SUPPLEMENTARY  INFORMATION: 

Background  \ 

In  the  August  9,  2001  (66  FR  42070), 
Federal  Re^ster  the  Corps  proposed  to 
reissue  all  the  existing  Nationwide 
Permits  (NWPs),  General  Conditions, 
and  definitions  with  some 
modifications,  and  one  new  General 
Condition.  We  proposed  to  modify 
NWPs  14.  21,  27.  31.  37.  39.  40. 42,  and 
43,  General  Conditions  4,  9, 13, 19,  21, 
26,  and  add  a  new  General  Condition 
27. 

The  proposal  intended  to  simplify 
and  clarify  permits  that  have  no  more 
than  minimal  effect  on  the  environment, 
add  additional  requirements  that  will 
enhance  protection  of  the  aquatic 
«avironment.  increase  flexibility  for  the 
Corps  field  staff  to  target  resoiut:es 


where  most  needed  to  protect  the 
aquatic  environment,  reduce 
unnecessary  burdens  on  the  regulated 
public,  and  retain  the  key  protections 
for  the  aquatic  environment  that  were 
added  last  year  (e.g.  acreage  limit  of  V2 
acre  of  impact  per  project,  the 
requirement  for  the  Corps  to  be  notified 
of  any  impacts  over  Vio  acre,  and 
important  limits  on  impacts  within 
mapped  floodplains). 

As  a  result  of  the  comments  received 
in  response  to  the  August  9,  2001, 
Federal  Register  notices  and  the  public 
hearing  on  September  26,  2001,  the 
Corps  has  made  a  niunber  of  changes  to 
the  proposed  NWPs  and  General 
Conditions  that  are  designed  to  further 
clarify  the  permits  and  strengthen 
environmental  protection.  These 
changes  are  discussed  in  the  preamble. 

In  me  December  13, 1996,  issue  of  the 
Federal  Register,  the  Corps  annoimced 
its  intention  to  replace  NWP  26  with 
activity-specific  NWPs  before  the 
expiration  date  of  NWP  26.  In  the  March 
9,  2000,  Federal  Register  notice  (65  FR 
12818—12899),  the  Corps  published 
five  new  NWPs,  modified  six  existing 
NWPs,  modified  six  General  Conditions, 
and  added  two  new  General  Conditions 
to  replace  NWP  26.  The  five  new  NWPs 
(i.e.,  39,  41,  42,  43, 44)  and  six  modified 
NWPs  (i.e.,  NWPs  3,  7, 12, 14,  27,  and 
40)  would  have  expired  five  years  from 
their  effective  date  of  June  7,  2000. 

Today  the  Corps  of  Engineers  is 
reissuing  all  the  existing  Nationwide 
Permits  (NWPs),  General  Conditions, 
and  definitions  with  some 
modifications,  and  one  new  General 
Condition.  These  final  NWPs  will  be 
effective  on  March  18,  2002.  All  NWPs 
except  NWPs  7, 12, 14,  27,  31,  40,  41, 
42,  43,  and  44  expire  on  February  11, 
2002.  Existing  NWPs  7,  12, 14,  27,  31, 
40,  41, 42,  43,  and  44  expire  on  March 
18,  2002.  In  order  to  reduce  the 
confusion  regarding  the  expiration  of 
the  NWPs  and  the  administrative 
bvuden  of  reissuing  NWPs  at  different 
times,  we  are  issuing  all  NWPs  on  the 
same  date  so  that  they  expire  on  the 
same  date.  Thus,  all  issued,  reissued 
and  modified  NWPs,  and  General 
Conditions  contained  within  this  notice 
will  become  effective  on  March  18,  2002 
and  expire  on  March  19,  2007. 

Grandfather  Provision  for  Expiring 
NWPs  at  33  CFR  330.6 

Activities  authorized  by  the  current 
NWPs  issued  on  December  13, 1996, 
(except  NWPs  7, 12, 14,  27,  31.  40.  41. 
42. 43,  and  44),  that  have  commenced 
or  are  imder  contract  to  commence  by 
February  11,  2002,  will  have  until 
February  11,  2003  to  complete  the 
activity.  Activities  authorized  by  NWPs 


7, 12, 14.  27,  31,  40,  41,  42,  43,  and  44, 
that  were  issued  on  March  9,  2000,  that 
are  commenced  or  imder  contract  to 
commence  by  March  18,  2002,  will  have 
imtil  March  18,  2003  to  complete  the 
activity. 

Qean  Water  Act' Section  401  Water  . 
Quality  Certification  (WQC)  and 
Coastal  Zone  Management  Act  (CZMA) 
Consistency  Agreement 

In  the  August  9,  2001,  Federal 
Register  notice  and  conciurent  with 
letters  from  Corps  Districts  to  the 
appropriate  state  agencies,  the  Corps 
requested  401  certification  and  CZM 
consistency  agreement.  This  began  the 
Clean  Water  Act  section  401  water 
quality  certification  (WQC)  and  Coastal 
.Zone  Management  Act  (CZMA) 
consistency  agreement  processes. 
Today's  Federal  Register  notice 
provides  a  60-day  period  for  the  states 
to  complete  the  Clean  Water  Act  section 
401  water  quality  certification  (WQC) 
and  Coastal  Zone  Management  Act 
(CZMA)  consistency  agreement 
processes.  On  August  9,  2001,  we 
proposed  to  increase  the  normal  60-day 
period  to  complete  the  WQC  and  CZMA 
processes  to  90  days.  However,  due  to 
a  majority  of  the  NWPs  expiring 
February  11,  2001,  and  schedule  delays, 
we  have  had  to  keep  the  WQC  and 
CZMA  processes  to  60  days.  Also  diuing 
this  60-day  period,  Corps  divisions  and 
districts  will  finalize  their  regional 
conditions  for  the  new  and  modified 
NWPs. 

Disfnission  of  Public  Comments 

/.  Overview 

In  response  to  the  August  9,  2001, 
.  Federal  Register  notice,  we  received 
more  than  2,100  comments.  We 
reviewed  and  fully  considered  all 
comments  received  in  response  to  that 
notice. 

Many  commenters  expressed 
opposition  to  the  proposed  NWPs.  but  a 
few  conunenters  indicated  support  for 
these  NWPs.  Most  of  the  comments  in 
opposition  of  the  NWPs  were  two 
versions  of  identical  post  cards  and  a 
form  letter  that  objected  to  proposed 
changes  to  general  conditions  19  and  26, 
opposed  the  removal  of  linear  limits  for 
NWPs  21,  39,  40,  42,  43.  and  44.  and 
requested  the  withdrawal  of  NWP  21. 
Other  commenters  said  that  the  NWPs 
were  too  difficult  for  the  public  to  use, 
the  NWPs  exceeded  the  Corps 
jurisdiction,  and  the  acreage  and  linear 
limits  were  too  low  for  the  NWPs  to  be 
useful.  One  commenter  indicated  that 
few  changes  proposed  in  the  August  9. 
2001,  Federal  Register  notice  will  result 
in  decreased  workload  for  the  Corps. 
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After  considering  the  comments 
received  in  response  to  the  August  9, 
2001,  Federal  Register  notice,  we  made 
several  changes  to  the  NWPs,  general 
conditions,  and  definitions.  These 
changes  are  discussed  in  detail  in  the 
preamble  discussion  for  each  NWP, 
general  condition,  and  definition.  We  do 
not  agree  that  the  NWPs  are  too  difficult 
for  the  regulated  public  to  use.  We  have 
retained  the  Vz  acre  limit  for  many  of 
the  NWPs.  to  ensure  that  those  NWPs 
authorize  only  activities  with  minimal 
adverse  effects  on  the  aquatic 
environment,  individually  and  ■ 
cumulatively.  We  have  not  adopted  the 
proposed  waiver  process  for  the  300 
linear  foot  limit  for  perennial  streams  in 
NWPs  39,  40,  42,  and  43.  We  did  adopt 
the  waiver  for  intermittent  streams  in 
NWPs  39, 40,  42,  and  43.  NWPs  21  and 
44  do  not  currently  have  a  linear  foot 
limitation,  so  the  waiver  does  not  apply. 
We  believe  that  the  changes  to  the 
NWPs  will  allow  the  Corps  to  more 
effectively  authorize  activities  with 
minimal  adverse  effects  on  the  aquatic 
environment. 

n.  General  Comments 

Many  commenters  objected  to  the 
NWP  proposal,  stating  that  it  will  place 
citizens  at  risk  from  flooding,  promote 
wetland  and  stream  destruction, 
degrade  water  quality,  and  result  in  the 
loss  of  critical  habitat.  Another 
commenter  indicated  that  the  NWPs 
need  to  be  strengthened  to  ensure  that 
marine,  riparian,  and  riverine  habitats, 
and  the  fish  species  that  depend  on 
those  habitats,  are  adequately  protected 
tmder  the  NWP  process.  One 
commenter  said  that  the  NWPs  should 
authorize  only  those  activities  that  have 
minimal  impacts  on  water  quality.  This 
commenter  said  that  the  NWPs  will  lead 
to  piecemealing  and  result  in 
cumulative  impacts  detrimental  to 
particular  waterbodies.  A  commenter 
objected  to  the  NWPs,  stating  that  the 
NWPs  authorize  activities  that  expand 
existing  developments.  Another 
commenter  said  that  the  proposed 
NWPs  will  only  benefit  the 
development  community  and  the  Corps, 
while  exposing  the  public  and 
environment  to  unnecessary  harm.  One 
commenter  stated  that  the  Corps 
proposal  to  modify  the  NWPs  would 
significantly  weaken  wetlands 
protection  and  severely  hamper  the 
ability  of  State  fish  and  wildlife 
agencies  to  conserve  wetlands  and 
watersheds. 

The  terms  and  conditions  of  the 
NWPs,  including  the  general  conditions, 
ensure  that  the  activities  authorized  by 
NWPs  result  in  no  more  than  minimal 
adverse  effects  oil  the  aquatic 


environment,  including  wetlands  and 
streams.  General  Condition  26,  Fills 
Within  100-year  Floodplains,  addresses 
ihe  use  of  certain  NWPs  to  authorize 
activities  in  100-year  floodplains  and 
ensures  that  such  activities  comply  with 
FEMA-approved  State  and  local 
floodplain  management  requirements. 
General  Condition  11,  Endangered 
Species,  ensures  that  activities 
authorized  by  NWPs  comply  with  the 
Endangered  Species  Act.  Water  quality 
certification  is  required  for  NWP 
activities  authorized  imder  section  404 
of  the  Clean  Water  Act.  In  addition, 
district  engineers  can  require  water 
quality  management  measures  to  ensure 
that  NWP  activities  result  in  no  more 
than  minimal  adverse  effects  on  water 
quality.  NWPs  authorize  single  and 
complete  projects,  and  do  not  result  in 
piecemealing  of  projects.  District 
engineers  consider  cumulative  adverse 
effects  when  reviewing  requests  for 
,  NWP  Verifications,  including  activities 
that  result  in  the  expansion  of  existing 
developments.  The  NWPs  do  not 
impede  the  efforts  of  State  fish  and 
wildlife  agencies  to  conserve  wetlands 
and  watersheds. 

Several  commenters  asserted  that  the 
NWP  program  contradicts  the  clear 
intent  of  Congress  to  establish  a 
streamlined  general  permit  process  for 
activities  with  minimal  adverse  effects 
on  the  aquatic  environment.  A  couple  of 
commenters  said  that  the  NWPs  regulate 
activities  that  are  exempt  from  the  Clean. 
Water  Act  and  its  implementing 
regulations.  These  commenters 
requested  more  consistency  between  the 
NWPs  and  these  statutory  exemptions. 
One  commenter  stated  that  drainage 
districts  are  generally  exempt  from 
permit  requirements,  including  pre- 
construction  notification  (PCN) 
requirements.  This  commenter  said  that 
the  NWP  conditions  and  notification 
requirements  are  too  costly  and  could 
impair  the  ability  of  drainage  districts  to 
meet  their  obligations  to  protect  citizens 
from  flooding,  and  that  the  drainage 
ditches  should  be  exempt  from  these 
regulations.  One  commenter  stated  that 
the  Corps  should  recognize  the 
important  differences  between  wetland 
landscapes  and  the  protection  of  non- 
aquatic  areas  that  are  dominated  by 
ephemeral  drainage  systems  in  the 
desert  regions  of  the  southwest  United 
States. 

The  NWPs  provide  an  expedited 
review  process  for  activities  in  waters  of 
the  United  States  that  result  in  no  more 
than  minimal  individual  and 
ciunulative  adverse  effects  on  the 
aquatic  environment.  Although  the 
NWP  program  has  vmdergone 
substantial  changes  in  recent  years,  we 


believe  those  changes  were  necessary  to 
ensure  compliance  with  section  404(e) 
of  the  Clean  Water  Act.  Section  404(e) 
authorizes  the  Corps  to  issue  general 
permits,  including  NWPs.  General 
permits  authorize  activities  that  are 
similar  in  nature  and  result  in  no  more 
than  minimal  adverse  effects  on  the 
aquatic  environment,  individually  and 
cumulatively.  The  lower  acreage  limits 
and  more  restrictive  terms  and 
conditions  of  the  NWPs  are  necessary  to 
comply  with  section  404(e). 

The  NWPs  do  not  regulate  activities 
that  are  exempt  from  the  permit 
requirements  of  the  Clean  Water  Act. 
Certain  activities  that  are  conducted  by 
drainage  districts,  such  as  the 
maintenance  of  drainage  ditches,  may 
be  eligible  for  section  404(f)  exemptions 
and  therefore  may  not  require 
authorization  from  the  Corps.  The 
construction  of  new  drainage  ditches 
may  require  a  Department  of  the  Army 
(DA)  permit,  if  the  proposed  work 
involves  discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
and/or  work  in  Section  10  waters.  The 
NWPs  do  not  change  the  section  404(f) 
exemptions.  The  NWPs  authorize 
certain  activities  that  require  a  DA 
permit  pursuant  to  section  10  of  the 
Rivers  and  Harbors  Act  and/or  section 
404  of  the  Clean  Water  Act.  Some 
NWPs,  such  as  NWPs  3  and  14.  contain 
references  to  the  section  404(f) 
exemptions.  Project  proponents  can 
contact  district  engineers  to  determine 
whether  specific  activities  qualify  for 
the  section  404(f)  exemptions. 

The  NWPs  allow  district  engineers 
flexibility  when  reviewing  activities  that 
involve  discharges  of  dredged  or  fill 
material  into  ephemeral  streams. 
Division  engineers  can  regionaUy 
condition  the  NWPs  to  restrict  or 
prohibit  specific  activities  that  result  in 
the  loss  of  ephemeral  stream  beds,  or 
require  project  proponents  to  notify 
district  engineers  prior  to  construction 
for  case-by-case  review.  The  waiver 
process  for  the  300  linear  foot  limit  for 
NWPs  39,  40,  42,  and  43  allows  district 
engineers  to  issue  NWP  verifications  for 
activities  that  result  in  the  loss  of  greater 
than  300  linear  feet  of  intermittent  (but 
not  perennial)  stream  bed  and  have  no 
more  than  minimal  adverse  effects  on 
the  aquatic  environment. 

Several  commenters  indicated  that  the 
proposed  changes  to  the  NWP  program 
fails  to  address  the  significant  problems 
with  the  new  and  modified  NWPs  that 
were  published  in  the  March  9,  2000, 
Federal  Register  (65  FR  12818).  Two 
commenters  stated  that  the  restrictions 
in  those  NWPs  have  resulted  in  large 
biutiens  on  the  transportation 
construction  industry  and  planning 
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officials.  One  conunenter  said  that  the 
elimination  of  the  NWP  26  has  resulted 
in  large  increases  in  delays  associated 
with  obtaining  individual  permits  for 
transportation  activities  that  were 
authorized  by  NWP  26.  One  conunenter 
stated  that  these  NWPs  will  result  in 
longer  delays  and  greater  expenses  for 
simple  projects.  This  conunenter  said 
that  NWP  26  should  be  reinstated  to 
replace  these  cumbersome  NWPs.  One 
conunenter  asserted  that  the  NWPs 
result  in  substantial  burdens  on  the 
regulated  public.  Two  commenters 
recommended  that  the  Corps  improve 
the  NWP  program  by  increasing  acreage 
limits,  increasing  PCN  thresholds,  and 
reducing  PCN  information 
requirements. 

the  replacement  of  NWP  26  with 
activity-specific  NWPs  was  necessary  to 
ensiue  compliance  with  section  404(e) 
of  the  Clean  Water  Act.  The  terms  and 
conditions  of  the  NWPs  published  in 
the  March  9.  2000,  Federal  Register 
notice  were  intended  to  ensure  that  the 
NWPs  authorize  only  those  activities 
that  result  in  no  more  than  minimal 
adverse  effects  on  the  aquatic 
environment.  We  recognize  that  certain 
activities  that  were  previously 
authorized  by  NWPs  now  require 
individual  permits,  and  that  it  takes 
more  time  to  authorize  those  activities, 
including  some  transportation  projects. 
We  do  not  agree  that  the  acreage  limits 
and  PCN  thresholds  of  the  NWPs  should 
be  increased,  because  the  lower  limits 
and  thresholds  ensure  that  the  NWPs 
authorize  only  activities  with  no  more 
than  minimal  adverse  environmental 
effects. 

One  conunenter  stated  that  the  Corps 
data  shows  that  the  number  of  acres  of 
wetlands  created  under  the  mitigation 
requirements  of  the  NWP  program 
exceeds  the  number  of  acres  permitted 
under  the  program.  This  conunenter 
asked  why  the  Corps  has  failed  to  do 
more  to  carry  out  the  policies 
established  in  section  101(f)  of  the  Clean 
Water  Act  to  minimize  paperwork,  seek 
the  best  uses  of  manpower  and  funds, 
and  to  prevent  needless  delays  at  all 
levels  of  government. 

The  NWP  program  complies  with  the 
requirements  of  section  101(f)  of  the 
Clean  Water  Act,  by  providing  an 
effiective  means  of  authorizing  activities 
with  no  more  than  minimal  individual 
and  ciunulative  adverse  effects  on  the 
aquatic  environment. 

Implementation 

One  conunenter  objected  to  the 
NWPs,  stating  that  these  permits  remove 
the  public,  resource  agencies,  and  the 
Corps  from  the  permit  review  process. 
Another  conunenter  said  that  NWP 


activities  should  be  coordinated  with 
natural  resource  agencies  and  the 
public.  One  conunenter  said  that  it  is 
not  appropriate  for  the  Corps  to  rely  on 
discretionary  authority,  regional 
conditions,  and  the  PCN  process  to 
reduce  the  adverse  impacts  to  the 
aquatic  environment  to  a  minimal  level. 
This  commenter  stated  that  regional 
conditions  are  not  consistently 
implemented  across  the  coimtry  or  to 
the  degree  necessary  to  ensure  minimal 
effects. 

The  NWPs  authorize  minor  activities 
that  are  usually  not  controversial  and 
would  result  in  little  or  no  public  or 
resource  agency  comment  if  they  were 
reviewed  through  the  standard  permit 
process.  Conducting  full  public  interest 
reviews  for  NWP  activities  would 
substantially  increase  the  Corps 
workload  without  substantial  added 
value  for  the  aquatic  environment.  NWP 
activities  that  require  notification  to  the 
district  engineer  and  result  in  the  loss 
of  greater  than  Va  acre  of  waters  of  the 
United  States  are  coordinated  with  the 
appropriate  Federal  and  state  agencies 
(see  paragraph  (e)  of  General  Condition 
13).  Discretionary  authority,  regional 
conditions,  and  the  PCN  process  are 
essential  elements  of  the  NAA^  program, 
to  ensure  that  NWP  activities  result  in 
no  more  than  minimal  adverse  effects 
on  the  aquatic  environment.  In  response 
to  a  PCN,  a  district  engineer  can  add 
special  conditions  to  the  NWP 
authorization  to  ensiue  that  the  activity 
will  result  in  no  more  than  minimal 
adverse  effects  on  the  aquatic 
environment.  If  the  proposed  work  will 
result  in  more  than  minimal  adverse 
effects  on  the  aquatic  environment, 
district  engineers  can  exercise 
discretionary  authority  to  require  an 
individual  permit.  Regional  conditions 
are  not  consistent  throughout  the 
country,  because  they  address 
differences  in  aquatic  resource  functions 
and  values  in  watersheds  or  other  types 
of  geographic  regions. 

One  commenter  stated  that  in  order  to 
ensure  that  the  NWPs  authorize  only 
activities  with  minimal  adverse  effects 
on  the  aquatic  environment,  the  NWPs 
should  include  a  new  general  condition. 
This  general  condition  would  require 
pubUc  notices  in  all  cases  where 
notification  is  required  and  the 
submission  of  surveys  of  terrestrial  and 
aquatic  species  and  cultural  and  historic 
resoiuces  that  may  be  affected  by  the 
NWP  activity. 

We  do  not  agree  that  the  general 
condition  proposed  in  the  previous 
paragraph  is  practical  or  necessary. 
General  Condition  11,  Endangered 
Species,  addresses  compliance  with  the 
Endangered  Species  Act.  General 


Condition  12,  Historic  Properties, 
addresses  compliance  with  the 
requirements  of  the  National  Historic 
Preservation  Act.  Project  proponents 
may  be  required  to  provide  surveys  of 
endangered  species  or  cultural  resources 
to  ensure  compliance  with  these  general 
conditions. 

One  commenter  asserted  that  there  is 
an  unsubstantiated  presumption  that 
compensatory  mitigation  in  any  form 
effectively  offsets  the  individual  or 
ciunulative  adverse  effects  of  NWP 
activities.  One  commenter  indicated 
that,  due  to  the  small  NWP  acreage 
limits,  the  Corps  has  lost  the  ability  to 
direct  mitigation  toward  areas  that 
would  provide  the  most  benefits  on  a 
watershed  basis.  One  commenter  said 
that  mitigation  should  not  be  used  to 
ensure  that  NWP  activities  result  in 
minimal  adverse  effects  on  the  aquatic 
environment.  This  commenter  suggested 
that  avoidance  and  practicable 
alternatives  should  be  emphasized. 

Compensatory  mitigation  is  an 
important  mechanism  to  ensure  that  the 
activities  authorized  by  NWPs  resiilt  in 
no  more  than  minimal  adverse  effects 
on  the  aquatic  environment, 
individually  and  ciunulatively. 
Compensatory  mitigation  can  be 
provided  through  individual  aquatic 
resoiut:e  restoration,  creation, 
enhancement,  or  in  exceptional 
circumstances,  preservation  projects,  as 
well  as  mitigation  banks,  in  lieu  fee 
programs,  and  other  types  of 
consolidated  mitigation  efforts.  General 
Condition  19  discusses  mitigation  for 
NWP  activities,  including  the 
requirement  for  project  proponents  to 
avoid  and  minimize  adverse  effects  on 
waters  of  the  United  States  to  the 
maximum  extent  practicable  on  the 
project  site. 

One  commenter  objected  to  the 
NWPs,  stating  that  conditions  imposed 
on  the  NWPs  are  rarely  monitored  for 
compliance.  This  commenter  suggested 
that  the  Corps  commit  to  an  aggressive 
monitoring  and  enforcement  program 
for  activities  authorized  by  NWPs. 
Another  commenter  said  that  the  lack  of 
compliance  inspections  has  resulted  in 
numerous  instances  where  activities 
authorized  by  NWPs  have  resulted, 
through  implementation  failures  and 
intentional  violations,  in  substantial 
adverse  effects.  This  commenter 
suggested  that  each  NWP  should  be 
subject  to  a  statistically  sufficient 
number  of  compliance  inspections  to 
determine  whether  compliance  is  being 
achieved,  and  whether  the  NWP 
activities  are  resulting  in  more  than 
minimal  individual  or  ounulative 
adverse  effects.  One  commenter  said 
that  enforcement  efforts  should  not  be 
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weakened.  One  commenter  stated  that 
the  Corps  needs  to  monitor  and  enforce 
the  national  and  regional  conditions  of 
the  NWPs. 


We  are  committed  to  strong 
enforcement  and  compliance  efforts  for 
activities  authorized  by  DA  permits, 
including  NWPs,  but  the  amount  of  time 
dedicated  to  enforcement  and 
compliance  is  dependent  upon  the 
value  of  the  impacted  resouirce  and  the 
available  amount  of  district  resoiuces. 
The  Corps  is  increasing  its  compliance 
efforts  to  further  improve  compliance. 
In  consultation  with  other  Federal 
agencies,  the  Corps  is  currently 
finalizing  guidance  that  will  address  the 
need  for  improved  compliance. 

One  commenter  asserted  that  Corps 
personnel  rarely  verify  the  information 
provided  in  NWP  verification  requests, 
and  speculated  that  project  proponents 
may  imder-report  the  amount  of  impacts 
to  waters  of  the  United  States  to  qualify 
for  NWP  authorization.  This  commenter 
suggested  that  the  Corps  commit  to 
independent  verification  of  the 
information  submitted  in  NWP 
verification  requests  or  verify  the 
information  for  randomly  selected 
subsets  of  verification  requests.  One 
commenter  suggested  that  Corps 
produce  educational  brochures  and  web 
pages  that  describe  the  basic 
information  that  must  be  submitted  in 
order  to  ensure  that  a  NWP  request  is 
considered  complete. 

District  personnel  review  requests  for 
NWP  verifications  to  determine  if  the 
information  provided  by  the  project 
proponents  is  accurate.  The  level  of 
review  is  dependent  on  the  amount  of 
impacts  proposed  by  the  applicant  and 
the  resources  available  to  Corps 
personnel.  Site  visits  cannot  be 
conducted  for  all  NVVP  verification 
requests.  District  personnel  utilize  their 
knowledge  of  local  conditions  when 
reviewing  NWP  verification  requests  to 
assess  whether  the  information 
provided  in  the  NWP  verification 
request  is  accurate.  The  Corps 
Headquarters  homepage,  see  address 
above,  and  Corps  district  homepages 
contain  information  on  the  NWPs, 
including  the  NWPs,  general  conditions, 
regional  conditions,  state  401  and  CZM 
conditions,  and  decision  documents. 
The  text  of  General  Condition  13, 
Notification,  lists  the  information 
necessary  for  a  complete  PCN.  Several 
districts  also  provide  brochures  to  assist 
project  proponents  who  are  preparing 
permit  applications  or  NWP  verification 
requests.  District  home  pages  on  the 
Internet  also  have  other  information  that 
is  useful  for  permit  applicants. 


Acreage  Limits 

Three  commenters  suggested  that 
higher  acreage  limits  should  be  adopted 
for  impacts  to  non-wetland  waters  and 
that  district  engineers  should  have  the 
authority  to  issue  project-specific 
waivers  to  NWP  acreage  limits.  One 
commenter  said  that  there  should  be 
higher  acreage  limits  for  master  planned 
communities  or  similar  planned 
development  projects.  One  commenter 
said  that  a  500  linear  foot  limit  for 
stream  impacts  should  be  added  to  the 
NWPs. 

We  do  not  agree  that  higher  acreage 
limits  should  be  implemented  for  NWP 
activities  that  result  in  the  loss  of  non- 
wetland  waters,  or  for  master  planned 
development  projects.  Open  waters, 
such  as  streams,  ponds,  lakes,  estuaries, 
and  the  oceans,  are  important 
components  of  the  overall  aquatic 
environment  and  provide  valuable 
functions  and  environmental  benefits. 
We  also  do  not  agree  that  a  waiver 
process  should  be  implemented  for  the 
acreage  limits  of  NWPs.  We  do  not 
believe  it  is  necessary  to  impose  a  500 
linear  foot  limit  on  all  losses  of  stream 
bed  authorized  by  NWPs.  The  300  linear 
foot  limit  for  NWPs  39,  40, 42,  and  43, 
and  the  waiver  process  for  intermittent 
streams  will  ensure  that  those  NWPs 
authori2%  no  more  than  minimal 
impacts  to  stream  beds.  And  such  a 
limit  is  not  necessary  for  the  other 
NWPs.  In  addition,  these  acreage  limit 
suggestions  would  require  notice  and 
comment,  before  they  could  be  adopted. 

One  commenter  stated  that  the 
standard  permit  process  does  not 
necessarily  result  in  additional 
avoidance,  minimization,  or 
compensatory  mitigation,  but  causes 
substantial  project  delays,  higher  costs, 
and  increased  risks  to  public  safety. 
Two  commenters  suggested  that  the 
Corps  implement  an  NWP  program  that 
imposes  the  acreage  limits  of  the  1996 
NWPs  (i.e.,  3  acres)  on  the  activity- 
specific  NWPs  published  in  the  March 
9,  2000,  Federal  Register.  A  number  of 
commenters  recommended  reissuing 
NWP  26.  One  commenter  said  that  the 
NWPs  are  too  restrictive  and  they  add 
unnecessary  administrative  burdens 
while  providing  questionable 
environmental  benefits.  Two    . 
commenters  said  that  there  is  nothing  in 
the  administrative  record  that  indicates 
the  need  for  the  Vz  acre  limit.  Three 
commenters  stated  that  the  acreage 
limits  and  PCN  thresholds  are  arbitrary 
and  capricious  and  unsupported  by 
sound  science. 

The  standard  permit  process  can 
result  in  additional  avoidance  and 
minimization  because  of  the  Section 


404(b)(1)  guidelines  analysis  required 
for  those  standard  permit  activities  that 
involve  discharges  of  dredged  or  fill 
material  into  waters  of  the  United 
States.  The  terms  and  conditions  of  the 
NWPs,  including  the  Vz  acre  limit  for 
many  of  the  NWPs,  are  necessary  to 
ensure  that  the  NWPs  authorize  only 
those  activities  with  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  We  do  not  agree  that 
NWP  26  should  be  reinstated,  because 
the  replacement  of  NWP  26  was 
necessary  to  ensiu^  compliance  with 
section  404(e)  of  the  Clean  Water  Act. 

One  commenter  stated  that  the  V^  acre 
limit  for  certain  NWPs  has  dramatically 
expanded  the  scope  of  the  regulatory 
program,  leading  to  increased  costs  and 
delays  with  few  demonstrated 
environmental  benefits.  One  commenter 
asserted  that  the  acreage  limits  of  the 
NWPs  do  not  decrease  losses  of 
wetlands  because  projects  are  designed 
to  impact  the  maximum  amount  to 
avoid  the  individual  permit  process. 
Several  commenters  said  that  the  NWP 
program  is  no  longer  useful  to  industry 
and  other  regulated  entities  because  the 
strict  terms  and  conditions  of  the  NWPs 
provide  no  incentives  for  project 
proponents  to  design  projects  to  qualify 
for  NWP  authorization.  This  commenter 
said  that  there  should  be  more  reliance 
on  regional  conditions  to  ensure  that 
there  is  no  more  than  minimal  adverse 
environmental  effects,  instead  of 
unnecessarily  restrictive  national 
conditions.  A  number  of  commenters 
indicated  that  impacts  on  the 
environment  will  increase  since  few 
projects  qualify  for  NWP  authorization. 

The  '/2  acre  limit  for  certain  NWPs  has 
not  increased  the  scope  of  the  regulatory 
program,  although  it  may  result  in  more 
activities  requiring  individual  permits. 
The  terms  and  conditions  of  the  NWPs 
are  necessary  to  ensure  that  the  NWPs 
authorize  only  those  activities  that 
result  in  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment, 
individually  and  cumulatively.  Division 
engineers  can  add  regional  conditions  to 
the  NWPs  to  address  important  aquatic 
resource  functions  and  values  in 
particular  geographic  areas,  but  the 
terms  and  national  general  conditions  of 
the  NWPs  are  necessary  to  address 
national  concerns  for  the  aquatic 
environment.  The  NWP  program 
encourages  avoidance  and  minimization 
of  impacts  to  wetlands,  and  most  project 
proponents  do  not  request  NWP 
authorization  to  fill  the  maximum 
amount  of  wetlands  under  the  NWP 
acreage  limits.  General  Condition  29 
requires  project  proponents  to  avoid  and 
minimize  impacts  to  waters  of  the 
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United  States  to  the  maximum  extent 
practicable  on  the  project  site.  We 
believe  that  many  project  proponents  ^ 
will  continue  to  design  their  projects  to 
qualify  for  authorization  under  the 
NWPs,  including  avoiding  and 
minimizing  impacts  to  aquatic  resources 
on  the  project  site. 

Pie-constniction  Notification  Process 

One  commenter  requested  that  the 
Corps  reinstate  the  Va  acre  PCN 
threshold,  or  demonstrate  that  a  lower 
notification  threshold  is  necessary  to 
ensure  that  adverse  effects  on  the 
aquatic  environment  are  minimal. 

The  Vio  acre  PCN  threshold  for 
several  of  the  NWPs  is  necessary  so  that 
district  engineers  can  review  those 
activities  to  ensure  that  they  result  in  no 
more  than  minimal  adverse  effects  on 
the  aquatic  environment,  individually 
and  cumulatively.  Therefore,  we  have 
retained  the  Vio  acre  PCN  threshold  for 
certain  NWPs.  Additionally,  the  Corps 
does  not  believe  the  PCN  requirements 
impose  a  significant  burden  on  most 
project  proponents. 

A  few  commenters  stated  that  NWPs 
are  complex  and  the  PCN  process 
requires  too  much  time.  One  commenter 
said  that  the  time  limit  for  determining 
if  a  PCN  is  complete  is  longer  than  the 
15  day  period  for  determining  if  a 
standard  permit  application  is  complete. 
This  commenter  recommended  that  the 
Corps  delete  the  30  day  completeness 
review  for  PCNs.  This  commenter  said 
that  increasing  the  PCN  review  period  to 
45  days  does  not  comply  with  the  goal 
for  an  expedited  permit  process,  and 
makes  the  NWP  process  resemble  the 
standard  permit  process.  One 
commenter  said  that  the  PCN  review 
process  provides  disincentives  for 
project  proponents  to  design  their 
projects  to  qualify  for  NWP 
authorization. 

The  45  day  PCN  review  period  is 
necessary  to  allow  district  engineers  to 
adequately  review  those  activities  that 
require  PCNs.  However,  most  NWP 
verifications  do  not  take  the  full  45 
days.  The  average  time  to  verify  a  NWP 
activity  is  19  days.  Although  the  30  day 
completeness  review  period  for  PCNs  is 
less  than  the  15  day  completeness 
review  period  for  standard  permit 
applications,  the  PCN  process  allows 
more  effective  authorization  of  activities 
with  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment.  An 
individual  activity  authorized  by  an 
NWP  does  not  require  a  public  notice  or 
the  same  level  of  review  requised  for  a 
standard  permit  activity.  Project 
proponents  requesting  NWP 
verifications  generally  receive  their 
authorizations  more  quickly  than  they 


would  receive  standard  permits.  The  45 
day  PCN  review  period  includes  the  30 
day  completeness  review,  and  we  do  not 
agree  that  the  30  day  completeness 
review  period  should  be  deleted.  The 
completeness  review  period  makes  the 
PCN  process  more  efficient  by  requiring 
district  engineers  to  request  additional 
information  early  in  the  PCN  process.  If 
a  district  engineer  receives  a  complete 
PCN,  then  the  decision  to  verify  that  the 
activity  is  authorized  by  NWP  or 
exercise  discretionary  authority  must  be 
made  within  45  days.  We  do  not  agree 
that  the  PCN  process  discourages  project 
proponents  from  designing  their 
projects  to  qualify  for  NWP 
authorization,  because  the  NWP  process 
is  faster  than  the  standard  permit 
process. 

Compliance  With  Section  404(e)  of  the 
Clean  Water  Act  and  the  National 
Environmental  Policy  Act 

Several  commenters  said  that  the 
NWPs  do  not  comply  with  section 
404(e)  of  the  Clean  Water  Act  because 
they  authorize  activities  with  more  than 
minimal  adverse  effects  on  the  aquatic 
environment.  One  commenter  asserted 
that  the  NWPs  should  be  limited  to 
specific  uses.  Numerous  commenters 
stated  that  the  NWPs  do  not  comply 
with  the  "similar  in  natiue" 
requirement  of  section  404(e)  of  the 
Clean  Water  Act. 

The  terms  and  conditions  of  the 
NWPs,  including  the  acreage  limits  and 
PCN  review  process,  ensure  that  the 
NWPs  authorize  only  those  activities 
with  no  more  than  minimal  individual 
and  ciunulative  adverse  effects  on  the 
aquatic  environment.  The  NWPs 
imdergo  a  thorough  review  process 
every  five  years  to  ensure  compliance 
with  the  requirements  of  section  404(e) 
of  the  Clean  Water  Act.  Each  of  the 
NWPs  complies  with  the  requirement 
for  general  permits  to  authorize 
activities  that  are  "similar  in  nature." 

One  commenter  indicated  that  the 
database  may  not  be  adequate  enough  to 
warrant  the  proposed  changes  to  the 
NWPs  and  said  that  the  Corps  cannot 
assure  the  public  that  the  proposed 
changes  will  not  result  in  greater 
impacts  to  waters  of  the  United  States. 
Another  commenter  said  that  the 
database  to  justify  the  proposed  changes 
is  small  compared  to  the  overall  age  of 
the  permit  program.  A  few  conunenters 
suggested  that  the  regulations  should  be 
modified  to  require  each  Corps  district 
office  to  furnish  quarterly  reports  to 
each  state  agency  in  the  district  that 
would  summarize  the  number,  t)rpe,  and 
impacts  of  activities  in  waters  of  the 
United  States  for  all  NWP  verifications 
issued.  Several  commenters  said  that 


the  Corps  needs  to  improve  its  database 
for  the  regulatory  program. 

The  proposed  changes  to  the  NWPs 
published  in  the  August  9,  2001, 
Federal  Register  wA\  not  result  in  more 
than  minimal  adverse  effects  on  the 
aquatic  environment.  The  proposed 
modifications  are  intended  to  improve 
the  efficiency  of  the  NWP  program,  and 
enhance  protection  of  important  aquatic 
resources.  We  do  not  agree  that  it  is 
necessary  to  change  the  Corps 
regulations  to  require  districts  to 
provide  states  with  quarterly  reports 
concerning  the  impacts  authorized  by 
all  NWP  verifications.  Corps 
headquarters  is  developing  a  new  data 
collection  and  reporting  system  to 
replace  the  current  system.  The  new 
system  will  improve  data  collection  for 
the  regulatory  program,  and  will  help 
the  Corps  compile  summary  data  and 
evaluate  trends.  The  new  data  collection 
system  will  improve  the  reliability  of 
regulatory  program  data. 

One  commenter  said  that  the  Corps 
has  not  adequately  assessed  cimiulative 
impacts  and  that  virtually  no  mitigation 
has  been  required  because  of  the  smaller 
individual'  impacts  of  these  NWPs. 
Another  commenter  objected  to  (he 
NWPs,  stating  that  district  engineers 
cannot  determine  the  magnitude  of 
individual  and  cimiulative 
environmental  impacts.  One  commenter 
said  that  the  NWPs  should  not  be 
reissued  because  cumulative  impacts 
have  not  been  addressed  at  a  regional  or 
national  level. 

We  maintain  oiu*  position  that 
assessing  cumulative  impacts  across  the 
nation  is  not  possible  or  appropriate. 
We  believe  that  no  assessment  of 
individual  and  cumulative  impacts  can 
be  made  a  national  level,  because  the 
functions  and  values  of  aquatic 
resoiurces  vary  considerably  across  the 
country.  Assessment  of  ciunulative 
impacts  is  more  appropriately 
conducted  by  Corps  districts  on  a 
watershed  basis,  because  they  have 
better  understanding  of  local  conditions 
and  processes.  However,  the  NWP 
program  is  designed  programmatically 
to  ensure  no  more  than  minimal  adverse 
effects,  individually  and  ciunulatively. 
This  is  accomplished  through  acreage 
limits,  the  PCN  process,  regional 
conditioning,  and  the  exercise  of 
discretionary  authority  to  require 
individual  permits.  Each  district 
generally  tracks  losses  of  waters  of  the 
United  States  authorized  by  Department 
of  the  Army  permits,  including  verified 
NWPs,  as  well  as  required 
compensatory  mitigation  achieved 
through  aqiiatic  resource  restoration, 
creation,  and  enhancement.  The 
regional  conditioning  process,  including 
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the  preparation  of  supplemental 
Environmental  Assessments  by  division 
engineers,  also  helps  ensure  that  the 
NWPs  authorize  activities  with  no  more 
than  minimal  adverse  effects  on  the 
aquatic  environment,  individually  and 
cumulatively. 

One  commenter  stated  that  National 
Environmental  Policy  Act  (NEPA) 
requires  the  Corps  to  evaluate  the 
environmental  impacts  of  every  major 
Federal  action,  such  as  the  issuance  of 
section  404  permits,  that  significantly 
affects  the  quality  of  the  human 
environment.  Several  commenters  said 
that  Environmental  Impact  Statements 
(EISs)  are  required  for  the  NWTs,  at  both 
the  national  and  district  levels.  One  of 
these  commenters  asserted  that  these 
EISs  should  examine  all  reasonable 
alternatives  to  the  NWPs,  general 
conditions,  and  regional  conditions. 
One  commenter  said  that  EISs  should  be 
completed  for  NWPs  13,  29,  39,  40, 42, 
and  44.  Two  commenters  said  that 
regional  conditions  for  the  NWPs 
should  not  be  finalized  until  an  EIS  on 
the  NWPs  is  completed.  One  commenter 
expressed  disagreement  with  the 
Finding  of  No  Significant  Impact 
(FONSI)  for  the  NWP  program  that  was 
issued  on  June  23, 1998,  which  stated 
that  the  Corps  is  not  required  to  do  an 
EIS  for  the  NWPs.  One  commenter  said 
that  an  EIS  is  required  to  demonstrate 
compliance  with  section  404(e)  of  the 
Clean  Water  Act. 

We  maintain  our  position  that  the 
NWPs  do  not  require  an  EIS,  even 
though  we  are  in  the  process  of 
preparing  a  volimtary  programmatic  EIS 
for  the  NWP  program.  Since  the  NWPs 
authorize  only  those  activities  that  have 
no  more  than  minimal  adverse  effects 
on  the  aquatic  environment,  the  NWP 
program  does  not  reach  the  significance 
threshold  required  for  the  preparation  of 
an  EIS.  The  NWPs  are  subjected  to  a 
reissuance  process  every  five  years.  This 
reissuance  process  involves  a  public 
notice  and  comment  period,  which 
provides  the  Corps  with  information  to 
ensure  that  the  NWPs  continue  to 
authorize  only  those  activities  with  no 
more  than  minimal  adverse  effects  on 
the  aquatic  environment,  individually 
and  cxunxUatively.  Again,  the  NWP 
program  does  not  reach  the  level  of 
significant  impacts  that  requires  the 
preparation  of  an  EIS.  To  comply  with 
NEPA,  Corps  headquarters  issues  an 
Environmental  Assessment  (EA)  for 
each  NWP  when  it  is  issued,  reissued, 
or  modified.  These  EAs  consider  the 
environmental  effects  of  each  NWP  from 
a  national  perspective.  Each  Corps 
division  and  district  engineer  will 
supplement  these  EAs  to  evaluate 
regional  environmental  effects  of  the 


NWPs.  For  the  reasons  above,  the  NWP 
program  and  the  NWPs  do  not  reach  the 
level  of  significant  impacts  that  requires 
the  preparation  of  an  EIS,  and  in  fact  are 
far  below  that  level. 

We  do  not  agree  that  regional 
conditions  for  the  NWPs  should  not  be 
finalized  until  an  EIS  on  the  NWPs  is 
completed.  We  also  believe  that  the 
FONSI  for  the  NWP  program  that  was 
issued  on  June  23,  1998,  is  still  valid 
despite  the  changes  to  the  NWPs  that 
have  occurred  since  the  FONSI  was 
issued.  There  have  been  no  substantial 
changes  to  the  NWP  regulations  at  33 
CFR  part  330  or  to  the  implementation 
of  the  NWP  program  since  the  FONSI 
was  issued.  The  FONSI  discussed,  in 
general  terms,  the  implementation  of  the 
NWP  program,  including  the  procedures 
used  by  the  Corps  to  ensure  that  the 
NWPs  authorize  only  those  activities 
with  no  more  than  minimal  individual 
and  ciunulative  adverse  effects  on  the 
aquatic  environment.  The  Corps  is  not 
required  to  do  an  EIS  to  demonstrate 
compliance  with  section  404(e)  of  the 
Clean  Water  Act.  The  decision 
documents  issued  for  each  NWP  address 
compliance  with  the  section  404(b)(1) 
guidelines,  which  require  an  analysis 
for  the  issuance  of  general  permits  (see 
40  CFR  230.7).  Finally,  although  not 
required  to  prepare  an  EIS,  the  Corps  is 
preparing  a  voluntary  Programmatic  EIS 
to  assess  the  NWP  Program  to  see  if 
there  are  changes  to  the  NWP  program 
that  would  further  ensiu-e  that  there  are 
no  more  than  minimal  adverse  effects  to 
the  aquatic  environment,  individually 
and  cumulatively.  The  Programmatic 
EIS  is  discussed  below. 

One  commenter  said  that  the  Corps 
can  not  limit  its  analyses  to  only  those 
effects  of  the  NWPs  that  occur  in 
jurisdictional  waters  at  the  location  of 
the  permitted  activity.  Another 
con\menter  said  that  an  EIS  is  required 
each  time  an  NWP  is  used  to  authorize 
a  private  development  project. 

For  the  purposes  of  NEPA  and  the 
Corps  regulatory  program,  the  scope  of 
analysis  is  limited  to  address  the 
impacts  of  the  specific  activity  requiring 
a  DA  permit  and  those  portions  of  the 
entire  project  over  which  the  district 
engineer  has  sufficient  control  and 
responsibility  to  warrant  Federal  review 
(see  33  CFR  part  325,  Appendix  B, 
paragraph  7(b)).  We  do  not  agree  that  an 
EIS  is  warranted  whenever  an  NWP  is 
used  to  authorize  a  private  development 
project,  because  the  NWPs  authorize 
only  those  activities  that  occur  within 
the  Clean  Water  Act  section  404  limited 
scope  of  review  and  that  have  no  more 
than  minimal  adverse  effects  on  the 
aquatic  environment. 


One  commenter  stated  that  the  EAs 
for  the  NWPs  must  contain  current  data. 
Two  commenters  asserted  that  the 
decision  documents,  including  the  EAs 
and  Statements  of  Finding,  for  the 
NWPs  should  be  subjected  to  an  agency 
coordination  and  public  comment 
period  before  they  are  finalized. 
Another  commenter  said  that  the  EAs 
fail  to  consider  alternatives  to  the 
proposed  NWPs.  One  commenter  stated 
that  the  EAs  prepared  for  the  NWPs  do 
not  adequately  describe  or  assess  the 
significant  cumulative  effects  the  NWP 
program  has  on  the  environment.  One 
commenter  recommended  that  the 
Corps  issue  new  EAs  for  each 
nationwide  permit  to  demonstrate 
compliance  with  NEPA.  One  commenter 
objected  to  the  preliminary  EAs,  stating 
that  those  documents  do  not 
demonstrate  an  ecological  rationale  for 
the  proposed  acreage  limits  of  the 
NWPs.  One  commenter  stated  that  the 
EAs  do  not  adequately  assess  potentially 
significant  environmental  impacts  of  the 
NWPs. 

We  believe  it  was  unnecessary  to 
make  the  revised  EAs  for  the  NWPs 
proposed  in  the  August  9,  2001.  Federal 
Ref^ster  available  for  agency  review  and 
public  comment.  The  EAs  for  the  new 
and  modified  NWPs  issued  today 
discuss,  in  general  terms,  the  acreage 
limits  for  these  NWPs.  the  types  of 
waters  subject  to  the  new  and  modified 
NWPs,  and  the  functions  of  those 
waters.  The  EAs  also  address  projected 
impacts  to  waters  of  the  United  States 
that  will  occur  through  the  use  of  these 
NWPs.  These  projected  impacts  are 
based  on  recent  data.  The  EAs  also 
contain  discussions  of  alternatives 
analyses.  Since  aquatic  resource 
functions  and  values  vary  considerably 
across  the  country,  we  cannot  include 
detailed  ecological  analyses  to  support 
the  acreage  limits  for  these  NWPs.  In 
addition,  due  to  NEPA  requirements 
concerning  the  length  of  environmental 
documentation,  the  EAs  for  the  new  and 
modified  NWPs  must  be  limited  to 
general  discussions  of  potential  impacts. 
Division  engineers  will  be  issuing 
supplemental  EAs  that  will  address 
regional  issues  at  the  district  level.  The 
"Forty  Most  Frequently  Asked 
Questions"  concerning  NEf  A  developed 
by  the  Council  on  Environmental 
Quality  (i.e..  Question  36)  and  the  Corps 
regulations  at  33  CFR  part  325. 
Appendix  B,  discuss  the  recommended 
length  of  EAs.  Finally,  the  changes  in 
the  new  NWPs,  relative  to  the  existing 
NWPs,  are  minimal  and  generally 
designed  to  simplify  the  permits  and 
increase  protection  of  the  aquatic 
environment.  EAs  for  the  existing 
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permits  have  been  publicly  available 
since  these  permits  were  issued. 

A  few  commenters  said  that  the  Corps 
must  finalize  the  Programmatic 
Environmental  Impact  Statement  (PEIS) 
for  the  NWPs  before  finalizing  the  NWP 
proposal  published  in  the  August  9, 
2001,  Federal  Register.  One  commenter 
stated  that  the  current  NWPs  should  be 
extended  until  the  PEIS  is  completed. 
One  commenter  stated  that  the  draft  - 
PEIS  for  the  NWP  program  does  not 
address  the  specific  effects  of  the  NWPs 
on  listed  species,  critical  habitat  or  any 
other  natural  resources.  Another 
commenter  said  that  the  draft  PEIS  lacks 
available  data  to  assess  the  impacts  of 
the  NWP  program  because  the  Corps 
database  is  faulty.  This  commenter 
asserted  that  there  should  be  no 
permitting  until  the  Corps  can 
adequately  assess  the  success  or  failure 
of  the  regulatory  program.  One 
commenter  said  that  the  NWP  PEIS  does 
not  provide  sound  scientific  data  that 
demonstrates  that  the  NWPs  have  only 
minimal  impacts  on  the  environment. 

h)  March  1999  the  Corps  began 
preparation  of  a  voluntary  PEIS  to 
evaluate  procedures  and  processes  for 
the  NWP  program.  The  PEIS  will  not 
address  the  impacts  of  any  specific 
NWPs.  The  PEIS  is  not  a  legally 
required  EIS.  The  Council  of 
Environmental  Quality's  regulations  at 
50  CFR  1506.1(c)  do  not  prohibit  the 
Corps  from  issuing  the  NWPs  prior  to 
completing  the  voluntary  PEIS.  The 
issuance  of  the  NWPs  will  not  preclude 
the  ability  of  the  Corps  to  modify  the 
NWP  program  or  modify  individual 
NWPs  in  accordance  with  any  need  for 
changes  identified  in  the  PEIS.  The 
Corps  is  in  compliance  with  NEPA 
because  a  FONSI  for  the  NWP  program 
was  issued  on  June  23, 1996,  and  the 
Corps  issues  decision  docxunents, 
including  EAs,  for  each  NWP  when  the 
NWP  is  issued,  reissued,  or  modified. 
Specific  comments  concerning  the  PEIS 
ynH  be  addressed  through  the  PEIS 
process. 


Jurisdictioiial  Issues 

Iiyresponse  to  the  August  9,  2001, 
Federal  Register  notice,  we  received 
numerous  comments  concerning  the 
scope  of  the  Corps  regulatory  authority. 
These  comments  addressed  issues  such 
as  excavation  activities  in  waters  of  the 
United  States,  isolated  waters,  and 
ephemeral  streams  as  waters  of  the 
United  States. 

One  commenter  stated  that  the  Corps 
should  develop  regulations  that 
accurately  reflect  the  regulatory 
exemptions  for  excavation  because  all 
maintenance  activities  associated  with 
any  existing  structures  or  fill  are  exempt 


from  Section  404  permit  requirements. 
One  commenter  stated  that  the 
definition  of  "loss  of  waters  of  the 
United  States"  in  the  NWPs  should  be 
clarified  to  exclude  excavation.  As  an 
example,  this  commenter  said  that  if  an 
activity  involves  non-jurisdictional 
excavation  and  temporary  stockpiling  of 
excavated  material,  those  activities 
should  not  be  included  in  the 
measurement  of  "loss  of  waters  of  the 
United  States". 

In  the  January  17,  2001,  issue  of  the 
Federal  Register  (66  FR  4550),  we 
promulgated  a  final  rule  that  revised  the 
Clean  Water  Act  regulatory  definition  of 
•the  term  "discharge  of  dredged 
material"  to  address  recent  Coiut 
decisions.  It  is  important  to  note  that 
not  all  excavation  activities  in  waters  of 
the  United  States  result  only  in 
incidental  fallback  into  waters  of  the 
United  States.  Excavation  activities  that 
result  in  the  redepositof  dredged 
material  into  waters  of  the  United 
States,  other  than  incidental  fallback, 
require  a  Section  404  permit.  Excavated 
material  that  is  temporarily  stockpiled 
in  waters  of  the  United  States  before  it 
is  removed  to  a  permanent  deposit  area 
requires  a  Section  404  permit.  We  have 
retained  the  excavation  language  in  the 
new  and  modified  NWPs  and  the 
definition  of  "loss  of  waters  of  the 
United  States"  because  some  of  these 
activities  may  be  authorized  by  NWPs. 
All  excavation  activities  in  navigable 
waters  of  the  United  States  reqiiire 
Section  10  permits,  even  if  those 
excavation  activities  result  only  in 
incidented  fallback  into  Section  10 
waters.  NWPs  issued  under  Section  10 
of  the  Rivers  and  Harbors  Act  may 
authorize  excavation  activities  in 
navigable  waters  of  the  United  States. 

Two  commenters  indicated  that  the 
NWPs  should  be  modified  to  ensure 
compliance  with  the  recent  Solid  Waste 
Agency  of  Northern  Cook  County  V.  , 
United  States  Army  Corps  of  Engineers 
et  al.  decision  (U.S.  Supreme  Coiut  No. 
99-1178). 

The  Solid  Waste  Agency  of  Northern 
Cook  County  v.  United  States  Army 
Corps  of  Engineers  et  al.  decision 
related  to  the  scope  of  CWA  jurisdiction 
over  non-navigable  isolated  intrastate 
waters.  The  NWPs  do  not  establish 
jiuisdiction  that  does  not  otherwise 
exist.  They  only  authorize  activities  that 
require  a  permit.  If  an  activity  does  not 
require  a  permit,  the  NWPs  do  not 
create  a  requirement  for  a  permit.  If  an 
activity  does  require  a  permit  and 
complies  with  the  terms  and  conditions 
of  an  NWP,  that  activity  may  be 
authorized  by  the  NWP. 

A  couple  of  commenters  suggested 
that  the  Corps  needs  to  improve  its 


definition  of  ordinary  high  water  mark 
(OHWM)  because  the  current  definition, 
which  is  based  on  physical  evidence, 
does  not  provide  any  criteria  regarding 
the  frequency  of  flow  necessary  to 
establish  an  OHWM.  These  commenters 
stated  that  Corps  personnel  use  the 
outermost  banks  to  identify  OHWMs, 
regardless  of  how  frequently  flows 
actually  inimdate  the  area  between 
banks.  Another  commenter  stated  that 
Congress  did  not  intend  to  extend 
Federal  jurisdiction  to  discharges  of 
dredge  or  fill  material  into  areas  that  are 
ordinarily  dry.  This  commenter 
indicated  that  a  Corps  district  is 
asserting  jurisdiction  up  to  the  limits  of 
the  25-year  floodplain.  This  commenter 
also  suggested  that  the  Corps  limit  its 
jurisdiction  to  areas  with  an  OHWM 
within  a  less  frequently  flooded 
floodplain  and  that  areas  outside  of  the 
1  to  5  year  floodplain  should  not  be 
considered  to  be  within  the  OHWMs. 

The  Corps  agrees  that  we  should  look 
at  improving  the  definition  of  the 
OHWM.  This  will  be  the  subject  of  a 
separate  review.  However,  no  schedule 
has  been  developed  for  this  review.  The 
frequency  and  duration  at  which  water 
must  be  present  to  develop  an  OHWM 
has  not  been  established  for  the  Corps 
regulatory  program.  District  engineers 
will  use  their  judgment  on  a  case-by- 
case  basis  to  determine  whether  an 
OHWM  is  present.  The  criteria  used  to 
identify  an  OHWM  are  listed  in  33  CFR 
328.3(e). 

Procedural  Comments 

One  commenter  said  that  it  was 
unreasonable  to:  (1)  Expect  the  public  to 
travel  to  a  public  hearing  to  provide 
conunents  on  the  August  9,  2001, 
proposal  in  a  government  building  in 
Washington  DC;  (2)  schedule  only  one   - 
public  hearing;  (3)  expect  public 
comments  to  reach  the  Corps  in  a  timely 
manner  when  the  Federal  Register 
notice  had  only  a  physical  address  for 
receiving  public  comments;  and  (4) 
expect  the  public  to  receive  updated 
information  regarding  the  reschediding 
of  the  public  hearing  because  of 
computer  viruses  and  the  absence  of 
phone  niunbers  or  e-mail  addresses  in 
the  Federal  Register  notice.  This 
commenter  also  stated  that  it  was  not 
reasonable  to  expect  public  comments 
on  proposed  NWP  regional  conditions 
to  be  submitted  in  a  timely  manner 
because  the  physical  addresses 
published  in  the  August  9,  2001,    - 
Federal  Register  notice  contained 
errors,  the  deadline  for  public  comment 
on  the  regional  conditions  was  not 
published  in  the  Federal  Register,  and 
the  comment  period  for  proposed 
regional  conditions  preceded  the 
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deadline  for  public  conunent  published 
in  the  Federal  Register  notice.  This 
commenter  said  that  future  public 
notices  by  the  Corps  should  include  an 
electronic  mail  address,  a  physical 
address,  and  a  telephone  number  for 
submitting  of  non-electronic  comments. 
This  commenter  also  asserted  that 
additional  public  hearings  should  be 
conducted  throughout  the  country  to 
provide  adequate  opportunities  for  the 
general  public  to  provide  public 
comment  prior  to  the  reissuance  and 
modification  of  the  NWPs. 

In  response  to  the  August  9,  2001, 
Federal  Register  notice  annoimcing  the 
proposed  changes  to  the  NWPs,  we 
received  over  2,100  comments  and  had 
19  people  attend  the  public  hearing  in 
Washington,  DC.  We  believe  that  the 
level  of  participation  is  consistent  with 
other  proposals.  We  understand  that  the 
events  on  September  11,  2001,  has 
affected  the  general  public  and  we  have 
made  reasonable  efforts  to  accommodate 
the  public.  In  response  to  these  events, 
we  postponed  and  rescheduled  the 
September  12,  2001,  public  hearing  and 
extended  the  45-day  comment  period  by 
15  days.  The  new  date  of  the  public 
hearing  and  the  extension  of  die 
comment  period  were  annoimced  on 
our  web  page  at  http:// 
www.usace.army.mil/inet/functions/cw/ 
cecwo/reg  and  published  in  the 
September  18,  2001  (66  FR  48121),  and 
September  21,  2001  (66  FR  48665), 
issues  of  the  Federal  Register, 
respectively.  We  believe  that  sufficient 
time  and  notice  was  given  to  the  public 
to  either  participate  in  the  public 
hearing  or  submit  written  comments.  A 
physical  address,  web  address  that 
allowed  electronic  submittal  of 
comments,  and  a  telephone  niunber 
with  a  point  of  contact  were  included  in 
the  August  9,  2001,  September  18,  2001, 
and  September  21,  2001,  issues  of  the 
Federal  Register.  While  some  addresses 
within  the  notice  may  have  contained 
zip  code  errors,  we  continue  to  provide 
the  best  information  possible.  We 
disagree  that  additional  public  hearings 
need  to  be  conducted  and  maintain  our 
position  that  we  have  fully  coinplied 
with  the  public  hearing  requirements  of 
the  Clean  Water  Act. 

One  commenter  said  that  the  August 
9,  2001,  Federal  Register  notice 
contained  several  significant  changes  to 
the  NWPs  that  were  not  discussed  in  the 
preamble.  This  commenter  cited  the 
addition  and  removal  of  a  particiUar 
word  or  clauses  that  may  narrow  the 
protection  provided  by  the  terms  and 
conditions  of  an  NWP,  the  general 
conditions,  and  the  definitions.  One 
commenter  said  that  NWPs  should  be 
coordinated  with  state  agencies  and  the 


public  and  that  any  permit  conditions 
requested  by  state  agencies  should  be 
incorporated  into  the  NWPs. 

The  preamble  to  the  August  9,  2001 , 
Federal  Register  notice  discussed  the 
substantive  changes  that  we  proposed 
for  the  NWPs  and  general  conditions. 
We  do  not  believe  it  was  necessary  to 
explain  all  minor  editing  changes  to  the 
NWPs,  general  conditions,  and 
definitions  in  the  preamble.  However, 
there  were  a  few  errors  in  the  proposal 
that  contained  some  substantive 
changes  that  we  did  not  intend  to 
propose  as  changes.  These  were  not 
discussed  in  the  proposal  and  have  been 
changed  back  to  the  original  March  9, 
2000  language.  These  errors  are 
discussed  in  the  discussion  of  the  NWP, 
general  condition  or  definition  where 
they  occurred.  Each  Corps  district 
issued  public  notices  announcing  the 
publication  of  the  August  9,  2001, 
Federal  Register  notice  for  the  proposal 
to  reissue  and  modify  the  NWPs.  The 
district  public  notice  process  included 
coordination  with  state  agencies  and  the 
public,  to  solicit  their  comments  on 
regional  issues  related  to  the  reissuance 
and  modification  of  the  NWPs, 
including  any  proposed  regional 
conditions.  We  do  not  agree  that  all 
conditions  requested  by  state  agencies 
should  be  incorporated  into  regional 
conditions.  Division  engineers  approve 
only  those  regional  conditions  that  are 
necessary  to  ensure  that  the  NWPs 
authorize  activities  with  minimal 
adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  However,  state  and  Tribal 
Section  401  water  Quality  Certification 
and  state  Coastal  Zone  Consistency 
conditions  are  included  as  conditions  to 
the  NWPs 

One  commenter  said  that  the  August 
9,  2001,  proposal  to  reissue  and  modify 
NWPs  should  have  had  information 
concerning  the  cost  of  administering  the 
NWP  program.  This  commenter  stated 
that  costs  of  administering  the  NWP 
program  can  be  reduced  by  requiring 
individual  permits  for  all  NWP 
activities  that  result  in  more  than 
minimal  adverse  effects  on  the  aquatic 
enviroiunent  and  require  mitigation. 
Another  commenter  asserted  that  the 
August  9,  2001,  Federal  Register  notice 
should  have  included  statistics  on  the 
current  NWP  program,  such  as  the 
number  of  activities  authorized  by 
NWP,  the  amount  of  staff  time  expended 
to  process  NWP  verification  requests, 
and  the  amoimt  of  staff  time  used  for 
compliance  and  enforcement. 

We  did  not  believe  it  was  necessary 
to  discuss  the  costs  of  administering  the 
NWP  program  in  the  August  9,  2001, 
Federal  Register  notice.  Requiring 


individual  permits  for  all  NWP 
activities  that  may  result  in  more  than 
minimal  adverse  environmental  effects 
before  consideration  of  mitigation 
would  not  reduce  costs.  The  individual 
permit  process  is  more  costly  to 
implement  than  the  NWP  process. 
Increasing  the  number  of  individual 
permits  processed  by  the  Corps  would 
increase  the  costs  to  implement  the 
Corps  regulatory  program.  We  do  not 
agree  that  it  was  necessary  to  include 
statistics  on  the  NWP  program  or  the 
amount  of  staff  time  expended  to 
implement  the  NWP  program  in  the 
August  9.  2001,  notice. 

Discretionary  Authority 

A  few  commenters  objected  to  the 
NWPs  because  they  place  a  large  part  of 
the  responsibility  on  discretionary 
authority  at  the  district  and  division 
levels  to  reduce  the  adverse  individual 
and  cumulative  effects  to  the  aquatic 
environment  to  a  minimal  level.  One 
commenter  suggested  that  more 
restrictive  national  standards  on  the 
NWPs  should  be  imposed  instead  of 
relying  upon  the  discretionary  authority 
process.  One  commenter  stated  that  the 
use  of  discretionary  authority  needs 
further  guidance.  Another  commenter 
requested  clear  criteria  district 
engineers  should  use  to  incorporate 
safeguards  as  a  result  of  discretionary 
authority. 

We  disagree  with  these  commenters 
because  the  PCN  and  discretionary 
authority  processes  provide  substantial 
protection  for  the  aquatic  environment. 
The  PCN  requirements  of  the  NWPs 
allows  case-by-case  review  of  activities 
that  have  the  potential  to  result  in  more 
than  minimal  adverse  effects  to  the 
aquatic  environment.  If  the  adverse 
effects  on  the  aquatic  environment  are 
more  than  minimal,  then  a  district 
engineer  can  either  add  special 
conditions  to  the  NWP  authorization  to 
ensure  that  the  activity  residts  in  no 
more  than  minimal  adverse 
environmental  effects  or  exercise 
discretionary  authority  to  require  an 
individual  permit.  We  believe  that 
district  engineers  are  the  best  qualified 
to  identify  projects  or  activities  at  the 
local  level  that  may  result  in  more  than 
minimal  adverse  effects  to  the  aquatic 
environment.  In  addition,  division 
engineers  can  add  regional  conditions  to 
the  NWPs  to  lower  the  PCN  threshold  or 
otherwise  further  restrict  the  use  of  the 
NWPs  to  ensure  that  the  NWPs 
authorize  only  activities  with  no  more 
than  minimal  adverse  effects  on  the 
aquatic  environment  in  a  particular 
watershed  or  other  geographic  region. 
The  functions  and  values  of  aquatic 
resoiut^s  differ  greatly  across  the 
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country.  Therefore,  minimal  effects 
determinations  for  proposed  NWP 
activities  should  be  made  at  the  local 
level  by  district  engineers.  We  do  not 
agree  that  guidance  concerning  the  use 
of  discretionary  authority  needs  to  be 
developed  and  implemented  at  the 
national  level.  | 

Compliance  With  the  Endangered 
Species  Act 

A  couple  of  commenters  said  that  the 
Corps  should  initiate  formal  Endangered 
Species  Act  (ESA)  consultation  for  the 
NWP  program.  One  commenter 
suggested  that  NWPs  be  subject  to 
national  and  district-level  ESA 
assessments  and  formal  consultation. 
One  commenter  indicated  that  the  Corps 
is  violation  of  section  7  of  the  ESA  for 
failing  to  complete  the  mandatory 
fonnal  consultation  process  with  the 
U.S.  Fish  and  Wildlife  Service  (FWS) 
and  National  Marine  Fisheries  Service 
(NMFS)  prior  to  reissuing  and 
implementing  the  NWPs. 

The  Corps  nas  initiated  formal 
programmatic  ESA  consultation  with 
the  U.S.  FWS  and  NMFS  for  the  NWP 
program  in  1999.  A  draft  Biological 
Opinion  has  been  prepared,  but  a  final 
Biological  Opinion  has  not  been  issued 
to  date.  A  section  7(d)  determination 
that  the  NWP  reissuance  will  not 
foreclose  any  options  has  been 
prepared.  Further,  we  believe  that  the 
NWPs,  through  the  requirements  of 
General  Condition  11,  comply  with 
ESA.  Further  where  necessary  for 
specific  cases  we  use  the  interagency    - 
ESA  section  7  consultation  regulations 
at  50  CFR  part  402  when  determining 
compliance  with  ESA.  General 
Condition  11  requires  a  non-federal 
permittee  to  notify  the  district  engineer 
if  any  listed  species  or  designated 
critical  habitat  might  be  affected  or  is  in 
the  vicinity  of  the  proposed  activity,  or 
if  the  proposed  work  is  located  in 
designated  critical  habitat.  General 
Condition  11  also  states  that  the 
permittee  shall  not  begin  work  on  the 
activity  imtil  notified  by  the  district 
engineer  that  the  requirements  of  the 
ESA  have  been  satisfied  and  that  the 
activity  is  authorized  by  NWP.  General 
Condition  11  further  indicates  that  the 
NWP  does  not  authorize  the  taking  of 
any  endangered  species. 

A  few  commenters  indicated  that 
NWPs  create  cumulative  impacts  that 
affect  endangered  species.  One 
commenter  suggested  that  the  Corps 
prohibit  the  use  of  NWPs  in  proximity 
to  areas  containing  habitat  that  may  be 
used  by  threatened  or  endangered 
species.  A  couple  of  commenters 
objected  to  General  Condition  11, 
stating  that  it  places  the  responsibility 


of  determining  whether  a  proposed 
activity  may  affect  a  threatened  or 
endangered  species  in  the  hands  of  the 
prospective  permittee. 

To  address  cumulative  impacts  that 
affect  endangered  species,  division 
engineers  can  impose  regional 
conditions  on  the  NWPs  and  district 
engineers  can  add  case-specific  special 
conditions  to  NWP  authorizations  to 
address  impacts  to  endangered  or 
threatened  species  or  designated  critical 
habitat.  For  example,  regional 
conditions  can  prohibit  the  use  of  NWPs 
in  certain  geographic  areas  or  require 
PCNs  for  all  activities  in  areas  inhabited 
by  endangered  or  threatened  species. 
Some  Corps  districts  have  conducted 
programmatic  ESA  consultation  to 
address  activities  regulated  by  the  Corps 
that  may  affect  Federally-listed 
endangered  or  threatened  species. 
General  Condition  11  requires  non- 
federal permittees  to  notify  the  Corps  if 
any  Federally-listed  endangered  or 
threatened  species  or  designated  critical 
habitat  might  be  affected  by  the 
proposed  work.  Those  activities  that 
will  not  affect  any  Federally-listed 
endangered  or  threatened  species  or 
designated  critical  habitat  do  not  require 
notification  to  the  district  engineer.  The 
regulations  at  50  CFR  part  402  do  not 
require  ESA  consultation  for  those 
activities  that  will  not  affect  endangered 
or  threatened  species  or  destroy  or 
adversely  modify  designated  critical 
habitat.  The  implementation  of  General 
Condition  11,  regional  conditions,  and 
case-specific  special  conditions  will 
ensure  that  the  NWP  program  complies 
with  the  ESA. 

Regional  Conditioning  of  the 
Nationwide  Permits 

One  commenter  stated  that  the 
preamble  of  the  August  9,  2001,  Federal 
Register  notice  makes  it  clear  that  in 
taking  into  account  these  regional 
differences,  district  engineers  can 
change  notification  thresholds  or 
require  notification  for  all  activities 
within  a  particular  watershed  or 
waterbody.  This  commenter  indicated 
that  district  engineers  should  also  have 
the  discretion  to  eliminate  notification 
requirements,  increase  acreage  limits, 
add  permits,  and  authorize  activities 
where  the  impacts  to  the  environment 
will  be  minimal  based  upon  the  regional 
conditions. 

Division  engineers  cannot  modify  the 
NWPs  by  adding  regional  conditioning 
to  make  the  NWPs  less  restrictive.  Only 
the  Chief  of  Engineers  can  modify  an 
NWP  to  make  jt  less  restrictive,  if  it  is 
in  the  national  public  interest  to  do  so. 
Such  a  modification  must  go  through  a 
public  notice  and  comment  process. 


However,  if  a  Corps  district  determines 
that  regional  general  permits  are 
necessary  for  activities  not  authorized 
by  NWPs,  then  that  district  can  develop 
and  implement  regional  general  permits 
to  authorize  those  activities,  as  long  as 
those  regional  general  permits  comply 
with  section  404(e)  of  the  Clean  Water 
Act. 

Ohe  commenter  stated  that  regional 
conditions  are  not  uniformly  applied  by 
district  engineers  throughout  the 
country  and  in  some  cases  can 
potentially  result  in  less  protection  for 
the  aquatic  resoiuces.  This  commenter 
suggested  that  Corps  districts  adopt 
stronger  regional  conditions  or  institute 
stronger  national  conditions.  One 
commenter  agreed  that  regional 
conditions  are  an  essential  tool  for 
protecting  valuable  aquatic  resources 
and  accounting  for  differences  in 
aquatic  resource  functions  and  values 
across  the  country.  One  commenter 
stated  that  regional  conditions  have 
broadened  the  applicability  of  NWPs  to 
make  them  less  protective. 

We  believe  that  imposing  more 
restrictive  national  terms  and 
limitations  on  the  NWPs  is  imnecessary. 
The  terms  and  conditions  of  the  NWPs 
published  in  this  Federal  Register 
notice,  the  PCN  process,  and  the 
regional  conditioning  process  will 
ensure  that  the' NWPs  authorize 
activities  with  no  more  than  minimal 
adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  It  is  far  more  efficient  to 
develop  NWPs  that  authorize  most 
activities  that  have  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment  and  provide  division  and 
district  engineers  with  the  authority  to 
limit  the  use  of  these  NWPs  throu^ 
discretionary  authority  or  by  adding 
conditions  to  the  NWPs. 

For  particular  regions  of  the  coimtry 
or  sftecific  waterbodies  where 
additional  safeguards  are  necessary  to 
ensure  that  the  NWPs  authorize  only 
those  activities  with  no  more  than 
minimal  adverse  effects,  regional 
conditions  are  the  appropriate 
mechanism  to  address  those  concerns. 
For  example,  regional  conditions  can 
restrict  the  use  of  NWPs  in  high  value 
waters  for  those  activities  that  do  not 
require  submission  of  a  PCN.  Division 
and  district  engineers  are  much  more 
knowledgeable  about  local  aquatic 
resource  functions  and  values  and  can 
prohibit  or  limit  the  use  of  the  NWPs  in 
ihese  waters.  We  believe  that  regional 
conditioning  of  the  NWPs  provides 
effective  protection  for  hi^  value 
wetlands  and  other  aquatic  habitats. 
One  commenter  stated  that  NWPs 
could  affect  treaty  and  aihet  Indian 
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rights  and  would  like  to  consult  with 
the  Corps  on  a  government  to 
government  basis  to  develop  regional  or 
national  conditions  that  will  address  the 
concerns.  One  commenter 
recommended  regional  conditions  that 
would  require  notification  of  Tribes  and 
provide  appropriate  Tribes  with  the 
opportunity  to  comment  on  particular 
NWP  activities. 

We  believe  that  General  Condition  8, 
Tribal  Rights,  addresses  the  issue  of 
tribal  rights  and  the  use  of  NWPs. 
Division  and  district  engineers  can 
consult  with  Tribes  to  develop  regional 
conditions  that  will  ensure  that  tribal 
rights  are  adequately  addressed  by  the 
NWP  process.  Division  engineers  can 
regionally  condition  the  NWPs  to 
require  coordination  with  Tribes  when 
proposed  NWP  activities  may  affect 
Tribal  lands  or  trust  resources. 

One  commenter  said  that  regional 
conditions  should  be  developed  for  all 
NWPs  to  conserve  Essential  Fish 
Habitat.  A  couple  of  commenters 
indicated  that  NWPs  should  not  be  used 
in  any  areas  that  have  been  ranked  as 
high  value  wetlands  or  critical  resource 
waters.  One  commenter  indicated  that 
NWPs  should  not  be  used  to  authorize 
Section  10  and  Section  404  activities  in 
the  Lower  Hudson  River.  One 
commenter  indicated  that  regional 
conditions  are  troubling  because  there 
are  no  central,  definitive  sources  for  . 
information  concerning  those 
conditions. 

We  agree  that  regional  conditions  are 
an  effective  mechanism  to  help  ensure 
that  the  NWPs  comply  with  the 
Essential  Fish  Habitat  provisions  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act.  We 
require  division  and  district  engineers 
to  coordinate  with  regional  offices  of  the 
National  Marine  Fisheries  Service  to 
develop  and  implement  regional 
conditions  to  conserve  Essentiail  Fish 
Habitat.  Areas  with  high  value  wetlands 
or  critical  resource  waters  can  be 
subjected  to  regional  conditions,  to 
ensure  that  activities  authorized  by 
.NWPs  do  not  result  in  more  than 
minimal  adverse  effects  to  those  waters. 
General  Condition  25  addresses  the  use 
of  certain  NWPs  in  designated  critical 
resource  waters.  This  general  condition 
states  that  district  engineers  can 
designate  additional  critical  resotuce 
waters  after  notice  and  opportunity  for 
public  comment.  The  Corps  has  a 
general  map  of  Corps  division  and 
district  boundaries  that  is  available  on 
the  Internet  at  http:// 
www.usace.anny.mil/ 
where.html#Dmsions.  This  interactive 
map  also  provides  links  to  the  home 
pages  of  Corps  districts.  Due  to  the  scale 


of  this  map  and  since  some  Corps 
district  boundaries  are  based  on 
watershed  boimdaries,  prospective 
permittees  should  contact  the  nearest 
Corps  district  office  to  determine  which 
Corps  district  will  review  their  PCN, 
permit  application.  Most  Corps  districts 
post  their  regional  conditions  on  their 
Internet  home  pages. 

One  commenter.  stated  that  the  last 
paragraph  on  page  42070  of  the  August 
9,  2001,  Federal  Register  notice 
contains  an  incorrect  statement.  This 
paragraph  states  that:  "In  addition  to  the 
"notification"  provision,  regional 
conditions  may  be  developed  by  District 
Engineers  to  take  into  account  regional 
differences  in  aquatic  resource  functions 
and  values  across  the  country  and  to  put 
mechanisms  into  place  to  protect  them. 
After  identifying  the  geographic  extent 
of  "higher"  quality  aquatic  systems. 
District  Engineers  can  either  change 
"notification"  thresholds,  or  require 
"notification"  for  all  activities  within  a 
particular  watershed  or  waterbody  to 
ensure  that  NWP  use  and  authorization 
only  occiu-s  for  activities  with  minimal 
adverse  effects,  individually  and 
cumulatively."  This  commenter  said 
that  district  engineers  can  only 
recommend  regional  conditions  and  that 
regional  conditions  must  be  approved 
by  division  engineers. 

This  commenter  is  correct,  because 
regional  conditions  must  be  approved 
by  division  engineers  after  a  public 
notice  and  comment  period.  District 
engineers  can  propose  regional 
conditions  at  any  time,  but  the  division 
engineer  must  approve  those  regional 
conditions  before  they  become  effective. 

Water  Quality  CertificationAIkiastal 
Zone  Management  Act  Consistency    - 
Determination  Issues 

One  commenter  suggested  that 
agencies  should  work  together  to  make 
early  agreements  on  certification 
conditions  or  denials  of  certification  by 
states  and  tribes  imder  section  401  of 
the  Clean  Water  Act  and  section  307  of 
the  Coastal  Zone  Management  Act 
(CZMA).  This  would  improve  protection 
of  the  aquatic  resources,  benefit  the 
regulated  community,  and  reduce 
duplication  of  workload.  Some 
commenters  indicated  that  NWPs 
should  be  conditioned  to  prohibit 
construction  by  an  applicant  until  all 
state  and  local  permits  are  issued.  A  few 
commenters  stated  that  the  Corps 
should  not  issue  a  provisional  NWP 
verification  letter  if  the  state  denies 
Water  Quality  Certification  because 
local  regulators  are  easily  persuaded  to 
issue  their  permit. 

We  encoiurage  States  and  Tribes  to 
coordinate  widi  Corps  districts  to 


complete  and  expedite  water  quality 
certification  (WQC)  and  coastal  zone 
certification  for  the  NWPs.  The 
proposed  changes  to  the  NWPs  that 
were  announced  in  the  August  9,  2001 . 
Federal  Register  notice  are  minor,  and 
we  believe  that  the  proposed  changes 
will  not  substantially  affect  the  water 
quality  certification  and  coastal  zone 
consistency  determination  processes. 
Concurrent  with  the  publication  of  the 
August  9,  2001.  Federal  Register  notice. 
Corps  districts  and  divisions  were 
required  to  issue  public  notices  to 
solicit  comments  on  proposed  regional 
conditions  and  initiate  coordination 
with  states  and  Tribes  for  the  purposes 
of  WQC  and  CZMA  consistency 
determinations.  The  NWPs  published  in 
today's  Federal  Register  notice  have  not 
been  extensively  modified  from  the 
proposal  published  in  the  August  9, 
2001,  Federal  Register.  These  NWPs 
will  become  effective  in  60  days.  Since 
there  have  been  few  changes  to  the 
proposed  NWPs,  we  believe  that  60  days 
is  sufficient  time  for  states  and  Tribes  to 
complete  their  WQC  and  CZMA 
consistency  determinations.  We  believe 
that  it  is  incumbent  upon  the  Corps  to 
let  the  applicant  know  when  we  have 
completed  the  Corps  review  and  what 
the  Corps  decision  is.  It  is  up  to  the 
applicant  to  get  the  required  individual 
State  401  water  quality  certification 
ft'om  the  state,  where  the  state  has 
denied  a  water  quality  certification  for 
the  NWP  as  a  whole. 

Discussion  of  Comments  and  Final 
Permit  Decisions 

Nationwide  Permits 

The  following  is  a  discussion  of  the 
public  conunents  received  on  the 
proposed  nationwide  permits  and  our 
final  decisions  regarding  the  NWPs,  the 
general  conditions,  and  the  definitions. 
The  Corps  prepared  decision  documents 
on  each  of  the  NWPs,  which  are 
available  on  the  Corps  web  site, 
indicated  above.  Following  the 
discussion  of  the  public  comments  are 
the  final  NWPs,  the  final  general 
conditions,  and  the  final  definitions. 

1.  Aids  to  Navigation.  There  were  no 
changes  proposed  to  this  nationwide 
permit.  Since  there  were  no  comments 
on, this  nationwide  permit.  The 
nationwide  permit  is  reissued  without 
change. 

2.  Structures  in  Artificial  Canals. 
There  were  no  changes  proposed  to  this 
nationwide  permit.  There  were  no 
comments  on  this  nationwide  permit. 
The  nationwide  permit  is  reissued 
without  change. 

3.  Maintenance.  We  did  not  propose 
any  change  to  this  nationwide  permit. 
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However,  there  were  several  comments 
on  this  NWP.  One  commenter  suggested 
that  'terms'  should  be  applied  to 
maintenance  of  all  flood  protection 
works  that  the  Corps  built  in 
partnership  with  the  State,  and  that  are 
now  maintained  by  local  entities  or  by 
ourselves. 

We  presiune  that  this  comment  refers 
to  "term  limits'*  on  the  time  that  may 
elapse  between  maintenance  events  in 
flood  protection  projects.  Although  this 
idea  may  have  merit  in  the  context  of 
the  original  project  authorization,  or 
with  respect  to  maintenance  agreements 
with  local  sponsors,  we  do  not  believe 
that  such  limits  can  or  should  be 
imposed  through  NWP  3.  We  do  not 
intend  this  NWP  to  encourage  or  compel 
maintenance  activities  to  be  conducted 
more  frequently  than  is  necessary. 
However,  the  eligibility  requirements  of 
NWP  3(i)  do  encoiuage  maintenance  to 
be  conducted  before  3ie  structure  or  fill 
falls  into  such  a  state  of  disrepair  that 
it  can  no  longer  be  considered 
"serviceable." 

Another  commenter  expressed  the 
opinion  that  NWP  3  addressed  activities 
that  are  exempt  from  regulations  imder 
section  404(f)(1)  of  the  Clean  Water  Act 

This  is  not  correct.  NWP  3  does  not, 
in  any  way.  extend  Clean  Water  Act  or 
River  and  Harbor  Act  jurisdiction  to  any 
area  or  activity  that  is  not  subject  to 
these  laws.  Any  activity  that  is  exempt 
does  not  require  a  permit  for  the  Corps 
including  NWP  3. 

One  commenter  suggested  that  while 
bioengineered  projects  are  less 
environmentally  damaging  than  riprap 
and  qffer  benefits  to  sahncm,  the 
presence  of  wood  in  some  bank 
protection  structiues  has  the  potential  to 
interfere  with  treaty  fishing  access  by 
preventing  the  use  of  nets  in  areas. 
Another  commenter  stated  that  Tribes 
should  be  informed  of  all  requests  for 
this  NWP  that  involve  in-water  work 
and  granted  30  days  to  provide 
comments. 

General  Condition  8.  Tribal  Rights, 
doesnot  allow  an  activity  or  its 
operation  to  impair  reserved  tribal 
rights,  including  but  not  limited  to, 
reserved  water  rights  and  treaty  fishing 
and  hunting  rights.  Compliance  with  the 
general  condition  for  NWP  3  regarding 
interference  with  treaty  fishing  rights,  or 
other  tribal  rights,  and  the 
determination  of  any  relevant  and 
necessary  modification  of  this  NWP  is 
the  responsibility  of  our  Division  and 
District  offices. 

One  commenter  suggested  that  riprap 
shoidd  not  be  allowed  in  any  wateibody 
where  habitat-forming  processes  are 
limited,  as  identified  by  a  state  or 
federal  watershed  analysis  for  salmon 


and/or  their  habitat,  and  where  the 
riprap  would  interfere  with  these 
processes.  This  commenter  also 
suggested  that  the  placement  of  riprap 
should  be  the  minimum  necessary  to 
protect  the  structure. 

We  believe  that  NWP  3,  as  proposed, 
will  limit  the  placement  of  riprap  to  the 
minimum  necessary  to  provide  adequate 
erosion  protection.  However,  applicable 
law  does  not  impose  any  restriction 
related  to  the  habitat-forming  processes 
mentioned  by  this  commenter.  In  light 
of  this,  we  believe  that  it  would  be 
inappropriate  to  impose  such  a  policy 
under  any  Corps  permit  process. 
Although  the  consideration  of  such 
concerns  may  be  proper  in  the  context 
of  authorizations  for  new  work,  we  do 
not  agree  that  it  should  be  a  compelling 
consideration  in  the  context  of  the  kinds 
of  maintenance  activities  that  are 
eligible  for  authorization  under  this 
NWP. 

One  commenter  suggested  that  the 
Corps  prohibit  the  addition  of  new 
riprap  or,  at  a  minimum,  require 
"Notification"  if  new  riprap  is 
proposed,  and  that  the  Corps  prohibit 
the  placement  of  riprap  or  any  other 
bank  stabilization  material  in  any 
special  aquatic  site,  including  wetlands. 
Another  commenter  stated  the  permit 
should  prohibit  "removal  of 
accumulated  sediments"  in  special 
aquatic  sites. 

Since  this  NWP  only  authorizes 
activities  that  restore  an  area  to  its 
previous  condition,  we  do  not  believe  it 
is  appropriate  to  prohibit  the 
maintenance  of  structiu^s  or  fills  simply 
because  a  special  aquatic  site  may  have 
formed  in  areas  that  require  such  repair. 
Similarly,  with  respect  to  the  discharge 
of  riprap  or  other  bank  stabilization 
materials,  we  do  not  believe  that 
restoration  of  banks  or  of  stabilization 
projects,  within  the  limits  of  NWP  3, 
should  be  precluded  by  the  presence  of 
a  special  aquatic  site. 

One  commenter  suggested  that  this 
NWP  should  not  be  issued  for 
maintenance  work  on  culverts  that  fail 
to  meet  appropriate  standards  for  the 
upstream  and  downstream  passage  of 
fish,  or  issued  for  culverts  that  do  not 
allow  for  the  downstream  passage  of 
substrate  and  wood.  This  commenter 
also  suggested  that  if  the  proposed 
action  is  to  remove  the  build-up  of 
substrate  at  the  upstream  end  of  the 
culvert,  or  from  the  culvert  itself,  a 
condition  of  the  permit  should  be  that 
all  substrate  of  spawning  size  and  all 
wood  of  any  size  should  be  placed  at  the 
downstream  end  of  the  culvert. 

We  do  not  believe  there  are  any 
national  standards  that  we  can  apply  to 
NWP  3  to  assure  that  an  adequate 


passage  for  fish  and  substrate  materials 
is  provided  in  the  maintenance 
situations  that  can  be  authorized  imder 
this  NWP.  However,  we  agree  that,  to 
the  extent  that  actions  to  enhance  such 
fish  and  substrate  passage  can  be 
incorporated  into  individual  NWP -3 
authorizations,  they  should  be  included 
as  best  management  practices.  We  will 
encourage  Corps  districts  to  consider 
this  issue  when  approving  maintenance 
of  culverts.  Any  redeposit  of  excavated 
spawning-size  substrate  may  be 
authorized  imder  NWP  18,  but  is  subject 
to  the  limitations  of  that  NWP 

Several  commenters  indicated  the 
Corps  should  withdraw  section  (iii)  as 
the  dredging  and  discharge  allowed  is 
double  that  authorized  by  NWPs  18  and 
19  and,  as  such,  will  result  in  greater 
than  minimal  adverse  efi^ects.  Several 
commenters  also  offered  the  opinion 
that  restoring  upland  areas  damaged  by 
a  storm,  etc.,  has  nothing  to  do  with 
maintaining  currently  serviceable  - 
structures.  Furthermore,  some 
commenters  suggested  that  it  may  be 
difficult  to  determine  if  the  "damage"  is 
due  to  a  discreet  event  after  a  two-year 
period.  Additionally,  there  is  no  acreage 
limit  for  this  section  and  placement  of 
"upland  protection  structures"  will 
result  in  changes  in  the  upstream  and 
downstream  hydromorphology  of  a 
stream. 

We  do  not  agree  that  the  mere  fact 
that  the  amoimt  of  the  dredging  or 
discharge  authorized  under  this  NWP, 
as  compared  to  the  authorization  of 
similar  activities  under  other  NWPs,  in 
any  way  indicates  that  the  effects  are 
more  than  minimal.  The  question  of 
whether  or  not  restoring  upland  areas 
has  anything  to  do  with  maintaining 
currently  serviceable  structures  is  not 
relevant  to  the  consideration  of  this 
NWP  since  no  such  relationship  is 
required  by  the  permit  itself,  or  by  the 
regulations  governing  the  issuance  of 
such  permits.  We  do  agree  that,  in  some 
cases,  it  may  be  difficult  to  determine 
whether  any  damage  is  due  to  a  discrete 
event.  For  this  reason,  the  NWP 
prescribes  only  limited  criteria  in  this 
regard,  and  it  affords  considerable 
discretion  to  the  District  Engineer  to 
determine  when  there  is  a  reasonable 
indication  that  the  damage  being 
repaired  qualifies  for  authorization 
under  NWP  3. 

Two  commenters  indicated  the  permit 
can  be  used  to  expand  the  scope  of  other 
NWPs.  including  13, 18. 19  and  31 
which  could  result  in  more  than 
miTiimal  impact  to  the  environment. 
General  condition  15  addresses  the 
use  of  multiple  NWPs  for  a  project.  This 
condition  provides  that  more  than  one 
NWP  can  only  be  used  if  the  acreage  lost 
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does  not  exceed  the  acreage  limit  of  the 
NWP  with  the  highest  specified  acreage 
limit.  Normally,  when  NWPs  are 
combined  for  a  project,  the  combined 
impacts  are  no  more  than  minimal.  We 
rely  on  our  District  offices  to  provide 
reasonable  final  assurance  that  the  use 
of  one  or  more  NWPs,  as  they  are 
applied  in  actual  situations,  do  not 
result  in  more  than  minimal  impacts. 
Districts  have  discretionary  authority  to 
require  individual  permits  in  situations 
where  there  is  reason  to  believe  that  any 
NWP,  individually  or  in  combination 
with  other  NWPs,  will  result  in  more 
than  minimal  impacts. 

One  commenter  suggested  that  the 
permit  (inappropriately)  encourages 
reconstruction  in  floodplains  without 
questioning  the  need  or  desirability  of 
doing  so. 

We  believe  that,  inherent  in  the 
authorization  of  a  structure  or  fill,  is  the 
reasonable  right  to  maintain  those 
structures  or  fills.  With  respect.to  the 
kinds  of  activities  that  are  eligible  for 
authorization  under  NWP  3,  we  do  not 
agree  that  an  assessment  of  need  or 
desirability,  is  appropriate  or  necessary 
to  ensure  that  the  relevant  efiiects  are  no 
more  than  minimal,  including  the 
effects  on  the  floodplain. 

Several  commenters  stated  the  lack  of 
a  definition  of  "discreet  event"  ignores 
the  natural,  hydrological  processes  at 
work  in  stream  systems  and  allows 
landowners  to  prevent  natiual 
meandering  processes  within  a 
waterway  caused  by  normal  storm 
events. 

On  the  contrary,  NWP  3  clearly 
recognizes  that  maintenance  may  be 
required  either  as  a  result  of  a  discrete 
event  such  as  a  storm,  or  as  a  result  of 
non-discrete  forces.  However,  we  do  not 
agree  that  landowners  should  be 
prevented  or  unduly  constrained  from 
maintaining  legitimately  constructed 
structures  or  fills  that  are  subject  to  the 
effects  of  natural  hydrologic  processes 
of  adjoining  waters. 

A  couple  of  conunenters  stated 
allowing  riprap  and  gabions  will  result 
in  the  permanent  channelization  of 
natural  streams  by  inhibiting  their 
natural  movement  within  the  floodplain 
with  major  direct  and  secondary  effects 
to  the  aquatic  environment,  as  well  as 
adverse  hydrologic  affects  to 
downstream  properties. 

Since  NWP  3  only  authorizes 
activities  that  repair  or  return  a  project 
to  previously  existing  conditions,  we  do 
not  believe  that  it  wiU  result  in  any 
effects  that  did  not  previously  accrue 
from  the  existence  of  the  original 
structiu^  or  fill,  and  we  believe  that  the 
maintenance  activities  authorized  under 
this  NWP  will  have  no  more  than 


minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively. 

One  commenter  stated  that  NWP  3(i) 
should  be  modified  to  also  allow  for  the 
maintenance  of  existing  structures  or  fill 
that  did  not  require  a  permit  at  the  time 
they  were  constructed. 

NWP  31  does  authorize  regulated 
activities  related  to  the  repair, 
rehabilitation,  or  replacement  of 
structures  or  fills  that  did  not  require 
authorization  at  the  time  they  were 
constructed.  As  referenced  in  NWP  3(i), 
the  regulations  at  33  CFR  330.3  provide 
an  elaboration  on  this  point. 

One  commenter  suggested  that  NWP 
3(ii)  should  be  modified  to  allow  the 
Corps  District  Engineer  to  waive  the 
200'  limitation  in  any  direction  from  the 
structure  when  the  aquatic  resource 
impacts  would  remain  minimal.  It 
should  also  specify  that  areas  that  are 
•  only  excavated  with  only  incidental 
fallback,  temporary  stockpile  areas,  and 
temporary  redeposits  should  not  he 
included  in  the  200'  limitation  since 
such  impacts  would  not  cause  a  loss  of 
waters  of  the  US. 

It  is  entirely  reasonable  to  conclude 
that  regulated  discharges  associated 
with  the  removal  of  accumulated 
sediments  that  occur  more  than  200  feet 
from  a  certain  structure  may  have  no 
more  than  minimal  effects.  However, 
our  intent  in  qualifying  suc|i  removal 
for  eligibility  under  NWP  was  to 
authorize  them  as  part  of  the 
maintenance  of  a  specific  structure,  and 
not  simpFy  because  the  effects  were  no 
more  than  minimal.  Although  we 
cannot  certify  that  200  feet  is,  in  any 
way,  an  absolute  distance  within  which 
removals  are  clearly  associated  with  the 
maintenance  of  the  structiue,  we  believe 
that  it  is  a  reasonable  distance  for 
asserting  such  association  for  the 
piuposes  of  this  NWP.  Incidental 
fallback  associated  with  otherwise 
tuiregulated  activities  is  not  regulated 
under  section  404  of  the  Clean  Water 
Act  or  under  section  10  of  the  Rivers 
and  Harbors  Act.  Temporary  stockpiles 
and  other  temporary  (fischarges  of 
dredged  or  fill  materials  in  waters  of  the 
US  are  regulated,  but  we  believe  that 
they  can  and  should  be  avoided  in  most 
maintenance  situations.  Although  they 
may  not  result  in  a  permanent  or  net 
loss  of  waters  of  the  US,  and  they  may 
have  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment,  we 
do  not  believe  that  they  are  necessary  in 
most  cases.  They  can  also  lead  to 
discharges  of  pollutants  into  waters  of 
the  US  that  may  or  may  not  have 
minimal  adverse  effects,  depending  on 
the  circumstances.  For  these  reasons,  we 
are  not  including  such  activities  among 


those  eligible  for  authorization  under 
NWP  3. 

One  commenter  suggested  that  NWP 
3(iii)  should  be  modified  to  allow  the 
Corps  District  Engineer  to  waive  the 
limitation  which  states  that  dredging 
may  not  be  done  primarily  to  obtain  fill 
for  restorative  purposes  when  the 
aquatic  resource  impacts  would  remain 
minimal  or  when  it  is  environmentally 
advantageous  to  allow  some 
modification  of  pre-existing  contours  or 
discharges  of  additional  fill  material  to 
prevent  recurring  damage  and  the 
associated  repeated  disturbance  to 
continually  repair  the  damage.  This 
commenter  further  suggested  that  the 
District  Engineer  could  then  exercise 
more  discretion  in  terms  of  requiring 
watershed  based  mitigation  banks  and 
in-lieu  fee  programs  for  additional 
impacts  while  requiring  mitigation  at  a 
site  of  superior  watershed  importance. 

This  NWP  focuses  on  the  repair  and 
restoration  of  currently  serviceable 
structures  and  not  on  the  source  of  such 
material.  We  are  not  convinced  that 
allowing  dredging  to  obtain  the  fill 
material  would  normally  have  no  more 
than  minimal  impacts  unless  there  were 
also  detailed  listing  of  dredging 
limitations  and  conditions.  Further,  to    . 
establish  such  limitations  we  would 
need  to  provide  opportunity  for  public 
review  and  comment.  In  light  of  this,  we 
do  not  agree  that  the  suggested 
expansion  of  this  NWP  is  appropriate. 
This  NWP  does  allow  some  minor 
deviation,  but  modifications  that  are 
more  than  minor  deviations  cannot  be 
considered  to  be  "maintenance"  as  it  is 
envisioned  in  this  NWP  and,  depending 
on  the  nature  and  location  of  such 
prospective  changes,  separate 
authorization  may  be  required. 

One  commenter  stated  that 
individuals  should  not  be  able  to  use 
this  Nationwide  Permit  to  increase  the 
area  impacted  by  bank  stabilization 
structures. 

NWP  3  does  not  authorize  any 
significant  increase  in  the  original 
structure  or  fill.  Only  minor  deviations 
that  are  necessary  to  effect  repairs  are 
eligible  for  authorization  under  this 
NWP. 

One  commenter  insisted  the 
notification  requirement  should  be 
removed  from  NWP  3(ii)  and  NWP  3(iii) 
as  these  requirements  create  additional 
administrative  burden  with  no  increase 
in  environmental  protection  or  added 
value  to  the  process.  For  NWP  3(iii),  the 
commenter  suggested  that  the 
requirement  should  be  changed  to  a 
post-construction  notification  in  order 
to  expedite  repairs  necessary  to  public 
infi'astructiu^. 
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We  believe  that  these  PCN 
reqiurements,  as  proposed,  are  a 
prudent  means  of  assuring  that  the 
proposed  maintenance  activities  are 
limited  to  those  eligible  for 
authorization  under  this  NWP.  We 
recognize  that  the  PCN  requirement 
imposes  an  additional  burden  on  the 
project  proponent,  but  we  do  not  believe 
that  it  is  inequitable  or,  in  most 
circumstances,  substantial.  Emergency 
permit  procedures  are  available  to 
authorize  such  maintenance  activities 
more  quickly  in  emergency  situations. 

One  Qommenter  suggested  that  NWP  3 
should  be  ^thdrawn  as  it  is  too  broad 
for  projects  to  be  considered  "similar  in 
nature",  or  to  be  able  to  determine  that 
the  various  projects,  when  considered 
individually  or  omxulatively,  will  result 
in  minimal  adverse  environmental 
effects.  The  commenter  also  felt  that  its 
limitations  are  arbitrary  and  capricious 
and  potentially  could  result  in  the 
exposure  of  highly  toxic  compoimds. 

Webelieve  that  NWP  3,  as  proposed, 
describes  activities  that  are  sufficiently 
similaf  in  nature  for  the  purposes  of  the 
NWP  Program.  Since  this  NWP  only 
authorizes  activities  needed  to  return  a 
project  to  a  previously  existing 
condition  that  either  was  authorized  or 
that  was  implemented  prior  to  the  need 
for  authorization,  we  do  not  agree  that 
the  effects  will  be  more  than  minimal. 
One  commenter  stated  the  Corps  is 
imlikely  to  obtain  adequate  information 
on  whether  (»  not  a  change  in  use  is 
contemplated,  what  the  practicable 
alternatives  are,  or  what  materials  are 
used  unless  an  Individual  Permit  is 
required.  In  light  of  this,  the  commenter 
suggested  that  NWP  3  should  be 
rewritten  to  prevent  serious  and 
widespread  abuses. 

We  acknowledge  that  under  this  NWP 
we  rely  on  the  applicant's  information 
on  the  intended  use  and  on  other 
aspects  of  the  regulated  activity.  Since 
this  NWP  only  authorizes  activities  that 
would  return  a  project  to  previously 
existing  conditions,  we  believe  that  the 
likelihood  of  serious  or  widespread 
abuses  is  exceedingly  low.  Further,  we 
have  the  authority  and  use  our  authority 
to  enforce  compliance  with  permits, 
where  necessary.  The  nationwide 
permit  is  reissued  without  changer- 

4.  Fish  and  Wildlife  Harvesting, 
Enhancement,  and  Attraction  Devices 
and  Activities.  There  were  no  changes 
proposed  to  this  nationwide  permit. 
There  were  no  comments  on  this 
nationwide  permit.  The  nationwide 
permit  is  reissued  without  change. 

5.  Scientific  Measurement  Devices. 
There  were  no  changes  proposed  to  this 
nationwide  permit.  One  commenter 
stated  the  word  "primarily"  should  be 


replaced  with  the  word  "solely".  We 
believe  that  this  change  would 
unnecessarily  restrict  the  NWP  and 
require  an  individual  permit  in  a  few 
cases,  simply  because  there  was  a 
secondary  use  or  benefit  of  the  scientific 
devise.  Further,  we  do  not  believe  that 
the  requirement  for  an  individual 
permit,  for  that  reason,  would  result  in 
any  added  value  for  the  environmental. 
The  nationwide  permit  is  reissued 
without  change. 

6.  Survey  Activities.  There  were  no 
changes  proposed  to  this  nationwide 
permit.  There  were  no  comments  on  this 
nationwide  permit.  The  nationwide 
permit  is  reissued  without  change. 

7.  Outfall  Structures  and 
Maintenance.  There  were  no  changes 
proposed  to  this  nationwide  permit. 
One  commenter  suggested  that 
notification  should  be  limited  to 
impacts  greater  than  one  acre,  and  that 
the  District  Engineer  should  have  the 
authority  to  quickly  issue  this  permit, 
without  agency  notification,  by  placing 
conditions  limiting  construction 
activities  to  periods  of  low-flow  or  no- 
flow  in  unvegetated  ephemeral 
watercourses.  Another  commenter 
indicated  the  Corps  should  withdraw 
NWP  7(ii)  since  NWP  19  already 
provides  for  minor  dredging,  or  limit  the 
amount  of  material  to  be  excavated  to  25 
cubic  yards  in  order  to  be  consistent 
with  NWP  19. 

The  Corps  believes  that  the 
limitations  on  the  amount  of  fiU  that  can' 
be  placed  per  linear  foot  is  normally 
sufficient  to  ensure  that  the  adverse 
effects  on  the  aquatic  environment  will 
be  minimal,  individually  and 
ciunulatively.  We  agree  that  some 
impacts  can  be  reduced  by  conducting 
certain  activities  in  waters  of  the  United 
Sates  during  low-flow  or  no-flow 
conditions.  However,  we  also  believe 
that  a  prohibition  is  not  necessary  or  not 
practicable  in  many  cases.  We  believe 
that  this  practice  should  be  encouraged 
to  further  minimize  any  adverse  effects 
on  the  aquatic  environment.  Therefore, 
we  have  modified  general  condition  3  to 
encourage  this  practice.  We  agree  that 
there  is  some  redundancy  between  NWP 
7(ii)  and  NWP  19.  However,  we  believe 
that  NWP  7(ii)  should  not  be  eliminated 
since  it  is  related  to  other  activities 
authorized  by  NWP  7.  Furthermore,  the 
terms  of  NWP  7  are  specific  to  that  type 
of  activity. 

.  One  commenter  said  this  permit 
should  prohibit  the  removal  of 
accumulated  sediments  fi'om  small 
impoundments  and  special  aquatic  sites 
as  these  locally  support  rare,  threatened 
or  endangered  water-dependent 
organisms. 


The  Corps  does  not  believe  that  these 
areas  normally  support  rare,  threatened 
or  endangered  water  dependent 
organisms,  but  this  NWP  does  not 
authorize  any  regulated  activity  unless 
it  complies  with  the  Endangered 
Species  Act.  This  NWP  only  allows  the 
removal  of  acciunulated  sediments  to    . 
maintain  a  preexisting  depth,  to 
facilitate  water  withdrawal  at  the 
location  of  the  water  intake. 

One  conunenter  insisted  that  NW7 
should  be  withdrawn  as  it  is  too  broad 
for  projects  to  be  considered  "similar  in 
nature",  or  to  be  able  to  determine  that 
the  various  projects,  when  considered 
individually  or  cumulatively,  will  result 
in  minimal  adverse  environmental 
effects.  The  commenter  also  suggested 
that  its  limitations  are  arbitrary  and 
capricious.  The  Corps  believes  that  the 
description  of  the  type  of  activities  will 
ensiue  that  those  activities  authorized 
by  this  NWP  wiil  be  similar  in  nature. 
Further,  we  believe  that  these  activities- 
normally  will  have  no  more  than         'i 
minimal  adverse  effects  on  the  aquatic 
enviromnent.  individually  or 
cumulatively.  Further,  Division  and 
District  Engineers  will  condition  such 
activities  where  necessary  to  ensure  that 
these  activities  will  have  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively. 

The  nationwide  permit  is  reissued 
without  change,  however  condition  3 
was  modified  based  on  a  comment  on 
this  NWP  as  indicated  above. 

8.  Oil  and  Gas  Structures.  There  were 
no  changes  proposed  to  this  nationwide 
permit.  However,  one  commenter 
recommended  thai  NWP  8  should  be 
withdrawn  as  it  is  too  broad  for  projects 
to  be  considered  "similar  in  nature",  or 
to  be  able  to  determine  that  the  various 
projects,  when  considered  individually 
or  cumulatively,  will  result  in  minimal 
adverse  environmental  effects.  The 
commenter  indicated  that  this  permit 
category  has  the  potential  for 
catastrophic  secondary,  indirect,  and 
ciunulative  adverse  impacts,  including 
adverse  impacts  to  federally  listed 
threatened  or  endangered  species. 

The  Corps  believes  that  this  NWP  is 
sufficiently  restrictive  to  protect  the 
environment.  The  only  structures  that 
can  be  authorized  under  this  NWP  are 
those  within  areas  leased  by  the 
Department  of  the  Interior,  Minerals 
Management  Service.  The  general 
environmental  concerns  are  addressed 
in  the  required  NEPA  documentation 
that  the  Service  must  prepare  prior  to 
issuing  a  lease.  Further,  Corps 
involvement  is  only  to  review  impacts 
on  navigation  and  national  securityas 
stated  in  33  CFR  322.5(f).  The 
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nationwide  permit  is  reissued  without 
change. 

9.  Structures  in  Fleeting  and 
Anchorage  Areas.  There  were  no 
changes  proposed  :to  this  nationwide 
permit.  However,  one  commenter 
suggested  changing  the  permit  to  read: 
"Buoys,  floats  and  similar  non- 
structural devices  placed  within 
anchorage  or  fleeting  areas  to  facilitate 
moorage  of  vessels  where  the  USCG  has 
established  such  areas  for  that  purpose." 

"Hie  Corps  believes  that  this  change  is 
not  needed.  The  current  language  is 
sufficient  to  ensure  that  the  category  of 
activities  will  be  similar  in  nature.  We 
believe  that  the  suggested  language 
would  not  allow  certain  structures  that 
are  necessary  for  moorage  of  vessels  to 
be  authorized  within  anchorage  and 
fleeting  areas.  The  types  of  structures 
permitted  by  this  NWP  within  USCG 
established  anchorage  or  fleeting  areas 
are  only  those  for  the  purpose  moorage 
of  vessels.  We  believe  that  this  limits 
the  type  of  structure  sufficiently  to  be 
considered  similar  in  nature.  The 
nationwide  permit  is  reissued  without 
change. 

10.  Mooring  Buoys.  There  were  no 
changes  proposed  to  this  nationwide 
permit,  and  there  were  no  comments  on 
this  nationwide  permit.  The  nationwide 
permit  is  reissued  without  change. 

1 1 .  Temporary  Recreational 
Structures.  There  were  no  changes 
proposed  to  this  nationwide  permit. 
However,  one  commenter  recommended 
withdrawing  NWP  11  as  it  is  too  broad 
for  projects  to  be  considered  "similar  in 
natiue",  or  to  be  able  to  determine  that 
the  various  projects,  when  considered 
individually  or  cumulatively,  will  result 
in  minimal  adverse  environmental 
effects.  The  commenter  also  stated  that 
the  permit  category  has  the  potential  for 
catastrophic  secondary,  indirect,  and 
cumulative  adverse  impacts,  including 
adverse  impacts  to  Federally  listed 
threatened  or  endangered  species. 
Another  commenter  suggested  that 
temporary  buoys,  markers,  small 
floating  docks,  and  similar  structures 
can  interfere  with  the  exercise  of  treaty 
fishing  access  and,  therefore,  in  an  area 
subject  to  treaty  fishing,  notification  to 
affected  tribes  is  reqtiired.  The 
commenter  further  stated  the  regionsd 
conditions  should  be  added,  to  require 
that  such  structvires  shall  be  removed 
from  salmon  spawning  areas  prior  to 
commencement  of  the  spawning  season. 

We  believe  that  the  Usting  of  the  type 
of  activities  will  ensure  that  those 
activities  authorized  by  this  NWP  will 
be  similar  in  nature.  Further,  we  believe 
that  normally  these  activities  will  have 
no  more  than  minimal  adverse  effects 
on  the  aquatic  environment. 


individually  and  cumulatively.  Further, 
Division  and  District  Engineers  will 
condition  such  activities  where 
necessary  to  ensure  that  these  activities 
will  have  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment, 
individually  and  cumulatively.  We 
agree  that  this  NWP,  as  with  all  NWPs, 
should  not  authorize  any  activity  that 
may  impair  reserved  tribal  rights, 
including,  but  not  limited  to,  those 
reserved  water  rights,  and  treaty  fishing 
and  hunting  rights,  as  stated  in  general 
condition  8.  District  and  division 
engineers  will  consider  the  need  to  add 
regional  conditions  or  case-specific 
conditions  where  necessary  to  protect 
such  tribal  rights.  The  nationwide 
permit  is  reissued  without  change. 

12.  Utility  Line  Activities.  No  changes 
to  this  nationwide  permit  were 
proposed.  Several  commenters  raised 
issues  and  suggested  changes  related  to 
size  and  threshold  limits  and 
construction  practices.  One  commenter 
said  that  the  permit  should  contain 
height  and  depth  requirements  for 
utility  line  installation.  Another 
commenter  suggested  that  a  strict  cap 
limit  on  the  size  of  the  utility  line 
should  be  established.  One  commenter 
suggested  that  the  Corps  should  require 
revegetation,  as  well  as  restoration,  of 
the  landscape's  original  contours  for  all 
NWP  12  projects.  One  commenter 
suggested  that  sidecasting  of  material 
into  wetiands  should  be  prohibited,  as 
should  the  construction  of  permanent 
access  roads.  One  commenter  suggested 
that  the  Corps  should  limit  temporary 
sidecasting  to  30  days,  rather  than  90  to 
180  days  as  currently  written.  The 
commenter  also  suggested  that,  because 
temporary  impacts  can  have  more  than 
minimal  adverse  effects,  they  should  be 
limited  to  Va-acre,  and  total  impacts 
should  be  limited  to  0.3  acres.  One 
commenter  recommended  raising  the 
acreage  limit  bom  Vi  acre  to  one  acre. 
Another  commenter  said  that  the  V2  acre 
limit  is  arbitrary  and  capricious. 

Based  on  our  experience,  the  Corps 
believes  that  the  current  thresholds  and 
construction  limitations  are  adequate  to 
protect  the  aquatic  environment  while 
allowing  needed  projects  to  proceed, 
with  restrictions.  Furthermore,  district 
engineers  can  further  restrict  specific 
activities,  such  as  limiting  sidecasting  to 
30  days  where  necessary.  At  this  time, 
we  do  not  believe  that  it  is  necessary  or 
appropriate  to  increase  or  reduce  the 
thresholds. 

Several  commenters  suggest  changes 
to  the  preconstruction  notification 
(PCN)  requirement.  One  commenter 
reconunended  requiring  a  PCN  for  all 
lines  greater  than  6"  in  diameter.  Two 
commenters  indicated  that  the  absence 


of  a  clear  definition  of  "mechanized 
land  clearing"  and  a  reasonable 
threshold  for  requiring  PCNs  creates 
regulatory  imcertainty  and  an 
unnecessary  burden  on  gas  utility  and 
pipeline  construction  projects.  They 
further  indicated  that  the  notification 
requirement  would  be  more  reasonable 
and  consistent  with  other  NWP  criteria 
if  it  only  applied  when  mechanized 
land  clearing  affects  more  than  a 
reasonable  acreage  of  forested  wetland. 
Another  commenter  recommended 
removing  the  PCN  requirements  for  any 
mechanized  land  clearing  that  occurs  in 
forested  wetlands  for  utility  rights-of- 
way.  One  commenter  stated  the  Corps 
should  exempt  all  utility  projects  other 
than  sewer  lines  from  the  notification 
criteria  because  it  is  an  unnecpssary 
burden  on  non-sewer,  energy-related 
utility  projects,  which  typically  will 
cross  a  water  at  right  angles  as  opposed 
to  miming  parallel  to  a  stream  bed  that 
is  within  a  jurisdictional  area.  Also,  one 
commenter  suggested  we  substitute  a 
Corps-only  PCN  for  activities  resulting 
in  the  loss  of  between  V2  and  one  acre 
of  waters  of  the  U.S.  and  a  broader  PCN 
for  activities  resulting  in  the  loss  of 
more  than  one  acre.  One  commenter 
recommended  reducing  the  PCN  time 
period  for  a  Corps  response  from  45  to 
30  days. 

The  Corps  believes  that  the  current 
PCN  requirements  continue  to  be  the 
appropriate  criteria  for  determining 
when  a  PCN  is  required.  We  do  not 
believe  that  an  additional  PCN 
requirement  related  to  the  size  of  the 
utility  line  is  appropriate  since  the 
impacts  of  the  utility  line  are  temporary, 
and  since  restoration  to  preconstruction 
contours  is  required.  We  believe  that 
projects  involving  mechanized  land 
clearing  require  a  PCN  so  that  the  Corps 
can  ensure  that  the  effect  are  no  more 
than  minimal.  We  also  believe  that  the 
requirement  for  agency  coordination  of 
PCNs  for  activities  that  affect  more  than 
V2  acre  for  all  NWPs,  including  this  one, 
should  remain  in  place  to  avoid 
confusion  and  to  be  consistent  for  all 
other  NWPs.  We  believe  that  the  45  day 
response  time  for  PCN  is  appropriate.  It 
provides  adequate  time  for  those  NWP 
activities  that  need  some  extra  time  to 
review.  Corps  Districts  do  not  routinely 
use  the  45  day  period.  Currentiy  the 
average  review  time  for  NWP 
verificatiotis  is  18  days. 

One  commenter  stated  that  nat\iral  gas 
distribution  and  pipeline  projects 
typically  only  result  in  incidental 
fallback  and,  as  such,  should  not  require 
a  404  permit. 

The  Corps  disagrees  that  such  projects 
exclusively  result  in  only  incidental 
'  fallback.  The  Corps  recognizes  that 
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some  excavation  activities  are  likely  to 
result  in  only  incidental  fallback  that 
does  not  require  a  Corps  pennit  imder 
section  404  of  the  Clean  Water  Act. 
However,  the  Corps  regards  the  use  of 
mechanized  earth  moving  equipment  in 
waters  of  the  US  as  resulting  in  a 
discharge  of  dredged  material  unless 
project  specific  evidence  shows  that  the 
activity  results-in  only  incidental 
fallback.  (See  33  CFR  323.2(d)(2)(i)).  The 
determination  whether  a  permit  is 
required  will  be  made  on  a  case-by-case 
basis.  In  addition,  the  backfill  for  the 
pipeline  is  a  regulated  discharge  which 
requires  authorization  under  section  404 
of  the  Clean  Water  Act. 

A  few  commenters  suggested  that  the 
NWP,  as  proposed,  would  eliminate  the 
V2  acre  threshold  for  several  activities. 
They  indicated  that  the  proposed  NWP 
states  that  "activities  authorized  by 
paragraph  (i)  and  (iv)  may  not  exceed  a. 
total  of  V2-acre  loss  of  waters  of  the 
U.S."  whereas  the  existing  NWP  states 
that  "activities  authorized  by 
paragraphs  (i)  through  (iv)  may  not 
exceed  a  total  of  V2-acre  loss  of  waters 
of  the  United  States."  Since  the  current 
NWP  language  more  clearly  indicates 
that  the  total  loss  may  not  racceed  Vz- 
acre.  they  recommended  that  the  current 
language  should  be  retained. 

Tne  Corps  agrees  with  this  comment. 
The  change  was  an  error  and  the  Corps 
did  not  intend  to  change  this  NWP.  The 
current  language  will  be  retained. 

Several  commenters  indicated  that  the 
discharge  of  dredged  or  fill  material 
under  this  NWP  could  adversely  affect 
a  number  of  species  listed  under  the 
Endangered  Species  Act. 

The  Corps  wlieves  that  General 
Condition  11  is  adequate  to  protect 
endangered  sf)ecies.  No  NWP  authorizes 
any  activity  that  does  not  comply  with 
the  Endangered  Species  Act. 

One  commenter  recommended  that 
the  Corps  prohibit  "stacking"  NWP  12 
authorizations  to  allow  multiple 
crossings,  or  to  allow  the  use  of  NWP  12 
in  combination  with  any  other  NWP. 

This  NWP  can  only  be  used  once  for 
a  pipeline  crossing  of  a  water  of  the 
United  States.  A  pipeline  project  may 
cross  more  than  one  stream.  However, 
each  of  these  separate  and  distinct 
crossings  is  considered  a  single  and 
complete  crossing  in  accordance  with 
Corps  regulations  at  33  CFR  330.2(i). 

A  few  commenters  recommended  that 
the  use  of  NWP12  for  water  intakes 
should  not  be  approved  because  the  low 
head  dams  typically  associated  with 
such  structures  can  violate  general 
condition  4.  Some  commenters  also 
indicated  that  water  withdrawal  projects 
have  different  requirements  than 
standard  utility  hne  crossings  resulting 


in  alterations  to  natiu-al  flow  regimes 
that  cannot  be  considered  imder  this 
NWP. 

NWP  12  specifies  that  all  activities 
authorized  by  this  NWP  must  comply 
with  General  Condition  4.  Fxuthermore, 
NWP  12  cannot  be  used  to  authorize 
low  head  dams.  Such  structures  would 
require  an  individual  permit  or  some 
other  general  permit. 

Two  commenters  requested  the  Corps 
revoke  NWPl2{ii)  since  they  believed 
that  it  is  unnecessary  to  construct  such 
facilities  in  wetlands.  They  believe  that 
providing  an  easily  attainable 
authorization  for  such  construction  will 
actually  encourage  the  placement  of 
utility  lines  in  wetland  areas,  resulting 
in  an  increase  in  the  loss  of  wetlands. 
'    We  agree  that  any  unnecessary 
construction  of  utility  line  substations 
in  wetlands  should  be  avoided. 
However,  where  such  construction 
cannot  be  avoided  as  a  practical  matter, 
we  believe  that  the  limitations  we  have   . 
imposed  in  the  NWP  will  ensure  that    . 
any  adverse  effects  on  the  aquatic 
environment  will  be  no  more  than 
minimal,  individually  and 
cumulatively. 

One  commenter  suggested  that  NWP 
12  should  be  conditioned  to  require 
BMP's  on  private  lands  only,  since 
federal  and  state  land  maiiagers  are 
more  likely  to  impose  conditions  on 
properties  under  their  control. 
We  believe  that  the  term  and 
conditions  are  adequate  to  ensure  that 
any  adverse  effects  on  the  aquatic 
environment  will  be  no  more  than 
minimal,  individually  or  cumulatively. 
The  Corps  districts  will  add  regional  or 
case  specific  conditions  where  they 
determine  a  need  for  such  conditions. 

One  commenter  said  that  NWP  12 
should  be  withdrawn  as  it  is  too  broad 
for  projects  to  be  considered  "similar  in 
nature",  or  to  be  able  to  determine  that 
the  various  projects,  when  considered 
individually  or  cumulatively,  will  result 
in  minimal  adverse  environmental 
effects.  The  permit  category  has  the 
potential  for  catastrophic  secondary, 
indirect,  and  cumulative  adverse 
impacts,  including  adverse  impacts  to 
federally  listed  threatened  or 
endangered  species. 

We  believe  that  the  minor  nature  of 
these  types  and  categories  of  activities 
are  similar  in  nature.  We  further  believe 
that  the  conditions  and  sptecified 
thresholds  will  ensure  that  the  activities 
will  have  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment, 
individually  and  cumulatively.  The 
thresholds  have  been  developed  based 
on  years  of  experience  and  were 
developed  to  consider  most  efiiacts  that 
could  occur  in  many  areas  of  the  ■ 


coimtry.  However,  Division  and  District 
Engineers  will  condition  such  activities 
where  necessary  to  ensiue  that  those 
activities  will  haVe  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  Activities  authorized  by 
this  NWP  must  comply  with  general 
condition  11  to  ensure  that  the  activity 
is  in  compliance  with  the  Endangered 
Species  Act. 

One  commenter  suggested  we  remove 
the  sentence  "waters  of  the  United 
States  temporarily  affected  by  filling, 
flooding,  excavation,  or  drainage,  where 
the  project  area  is  restored  to 
preconstruction  contours  and 
elevations,  are  not  included  in  the 
calculation  of  permanent  loss  of  water 
of  the  United  States." 

The  Corps  has  established  the 
threshold  limits  for  all  NWPs  to  be  for 
permanent  loss  of  waters  of  the  US. 
Further  we  have  establish  the  thresholds 
to  provide  for  the  Corps  to  be  able  to 
look  at  those  projects  to  ensiu*  that 
there  will  be  no  more  minimal  adverse 
effects  on  the  aquatic  environment, 
individually  or  cumulatively.  Because  - 
the  temporary  discharges  do  not  result 
in  long  lasting  impacts  and  any  short 
term  impacts  are  less  per  acre  than 
permanent,  adding  those  temporary 
impacted  acreage  to  permanent  acreage 
woiUd  not  provide  an  acciu'ate  measure 
of  the  potential  impacts  that  may  result 
in  more  than  minimal  effects. 

One  commenter  recommended  that  a 
threshold  of  V2-acre  should  be  used 
below  which  no  compensatory 
mitigation  should  be  required,  unless  a 
District  Engineer  determines  otherwise. 
Another  commenter  suggested  the 
changes  in  values  and  functions 
associated  with  the  permanent 
conversion  of  maintaining  gas  line 
rights-of-way  are  more  likely  to  be 
beneficial  than  detrimental.  Because  of 
the  benefits,  as  well  as  the  very  limited 
extent  of  vegetation  change,  a  mitigation 
ratio  of  1:1  should  be  adopted  for 
wetland  disturbances  above  V2-acre. 
One  commenter  suggested  we  remove 
the  paragraph  that  characterizes  the 
conversion  of  a  forested  wetland  to  an 
herbaceoiis  wetland  as  a  "permanent 
adverse  effect"  that  requires  mitigation. 
Compensatory  mitigation  should  not  be 
required  as  well-maintained  herbaceous 
wetlands  are  of  significant  value  and 
often  provide  greater  ecological 
functions.  Additionally,  many  utility 
construction  and  maintenance  activities  ^ 
result  in  only  temporary  effects  on 
wetlands. 

The  Corps  believes  that  mitigation 
should  be  required  to  ensure  that  any 
adverse  effects  on  the  aquatic 
environment  will  be  no  more  than 
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minimal,  individually  or  ciunulatively. 
We  have  proposed  to  modify  General 
Condition  19  concerning  mitigation 
requirements  for  the  NWPs.  See  the 
preamble  discussion  on  General 
Condition  19  for  our  response  to 
mitigation  comments.  The  nationwide 
permit  is  reissued  without  change. 

13.  Bank  Stabilization.  The  Corps 
proposed  no  changes  to  this  NWP.  One 
commenter  said  that  this  NWP  should 
be  withdrawn  because  it  is  too  broad  to 
meet  the  "similar  in  natiu«" 
requirement  of  general  permits  and  it 
authorizes  activities  that  may  result  in 
more  than  minimal  adverse 
environmental  effects.  This  commenter 
also  stated  that  this  NWP  has  the 
potential  for  substantial  secondary, 
indirect,  and  cmnulative  adverse 
impacts,  including  adverse  impacts  to 
federally  listed  threatened  or 
endangered  species  and  environmental 
damage  at  riprap  extraction  sites. 
Another  commenter  stated  that  the 
Corps  needs  to  develop  a  method  to 
dociunent,  analyze,  and  minimize 
environmental  impacts  from  all  bank 
stabilization  activities.  One  commenter 
stated  that  this  NWP  authorizes 
activities  that  adversely  affect  natvu'al    ^ 
stream  processes,  is  contrary  to  current 
practices  and  philosophies  of  natural 
stream  rehabilitation,  and  impedes 
future  restoration  work.  A  couple  of 
commenters  suggested  that  the  Corps 
adopt  a  "no  net  loss  in  natural  stream 
banks"  policy,  requiring  the  removal  of 
one  linear  foot  of  bank  stabilization  for 
every  linear  foot  of  new  bank 
stabilization.  Two  commenters  stated 
that  the  Corps  should  direct  its  bank 
stabilization  and  bank  restoration 
programs  toward  the  goal  of  maintaining 
and  restoring  natural  stream  processes 
to  the  Nation's  rivers  and  streams. 

This  NWP  complies  with  the  "similar 
in  nature"  requirement  of  general 
permits,  including  nationwide  permits, 
even  though  there  are  numerous 
methods  of  bank  stabilization  that  can 
be  authorized  by  this  NWP.  The  terms 
and  conditions,  including  the 
notification  requirements  and  the  ability 
of  division  and  district  engineers  to 
impose  regional  and  case-specific 
conditions  on  this  NWP,  will  ensure 
that  the  activities  authorized  by  this 
NWP  will  result  in  no  more  than 
minimal  individual  and  cumulative 
adverse  effects  on  the  aquatic 
environment.  For  those  NWP  13 
activities  that  require  notification, 
district  engineers  will  review  the 
proposed  work  to  ensure  that  those 
activities  result  in  no  more  than 
minimal  adverse  effects  to  the  aquatic 
enviroiunent.  We  do  not  agree  that  it 
would  be  appropriate  to  adopt  a  "no  net 


loss"  goal  for  stream  banks.  Stream  bank 
stabilization  activities  are  necessary  to 
protect  property  and  ensure  public 
safety.  Stream  restoration  is  not  always 
feasible  in  developed  areas  and  other 
types  of  bank  stabilization  may  be  more 
appropriate  in  those  areas. 

One  commenter  said  the  NWP  should 
encourage  consideration  of  more 
environmentally  acceptable  methods  of 
bank  stabilization  first,  and  if  those 
methods  are  not  appropriate,  then  hard 
erosion  control  measures  such  as  riprap 
or  bulkheads  could  be  authorized.  A 
commenter  recommended  that  this 
NWP  authorize  techniques  that  employ 
more  natural  methods  of  bank 
protection  chaimelward  of  the  ordinary 
high  water  mark,  which  may  or  may  not 
include  the  use  of  hard  armoring 
materials. 

We  do  not  agree  that  it  is  necessary 
to  establish  preferences  for  bank 
stabilization  methods  in  the  terms  and 
conditions  of  this  NWP.  In  certain 
situations,  riprap  or  bulkheads  may  be 
the  only  practicable  methods  of  bank 
stabilization.  This  NWP  can  be  used  to 
authorize  bank  stabilization  activities 
channelward  of  the  ordinary  high  water 
mark,  as  long  as  the  terms  and 
conditions  of  the  NWP  are  met. 

One  commenter  stated  that  the  500 
linear  foot  limit  of  this  NWP  should  be 
reduced  to  100  linear  feet,  to  prevent 
significant  degradation  of  salmon 
habitat.  Two  commenters  said  that  NWP 
13  should  not  authorize  bank 
stabilization  activities  in  excess  of  300 
linear  feet.  One  commenter  indicated 
that  NWP  13  should  be  modified  to 
allow  district  engineers  to  waive  the  500 
linear  foot  limit  when  impacts  to 
aquatic  resource  are  minimal  or  when  it 
is  environmentally  advantageous  to 
allow  additional  bank  stabilization  to 
prevent  recurring  damage.  Such  a 
waiver  would  reduce  repeated 
distiuhances  associated  with 
continuously  repairing  damaged  bank 
stabilization  measures  that  were 
shortened  to  meet  the  limit.  This 
commenter  also  said  that  this  waiver 
would  allow  district  engineers  to 
exercise  more  discretion  in  terms  of 
requiring  watershed  based  mitigation 
banks  and  in-lieu  fee  programs  for 
additional  impacts  and  requiring 
mitigation  at  a  site  of  greater  watershed 
iniportance. 

Based  on  our  experience  of  using  this 
limit  for  over  25  years,  we  believe  that 
500  linear  feet  is  the  appropriate  limit 
However,  this  limit  can  be  waived  as 
indicated  in  the  first  sentence  of  the  last 
paragraph  of  NWP  13  which  states  that 
bank  stabilization  activities  in  excess  of 
500  feet  in  length  may  be  authorized  if 
the  project  proponent  notifies  the 


district  engineer  in  accordance  with 
General  Condition  13  and  the  district 
engineer  determines  that  the  proposed 
work  results  in  minimal  individual  and 
cumulative  adverse  environmental 
effects.  Division  engineers  can 
regionally  condition  this  NWP  to 
prohibit  or  restrict  its  use  in  streams 
inhabited  by  salmon.  For  those  activities 
that  require  notification^  district 
engineers  will  review  the  proposed 
work  to  ensure  that  the  adverse 
environmental  effects  are  no  more  than 
minimal. 

One  conunenter  said  that  projects 
proposing  bank  stabilization  structures 
of  more  than  300  feet  should  be  elevated 
to  the  Individual  Permit  level. 

Past  experience  with  the  limits  of  this 
NWP  leads  us  to  believe  that  the 
currently  proposed  500-foot  limit 
generally  will  not  result  in  more  than 
minimal  impacts. 

Two  commenters  recommended  the 
Corps  prohibit  stacking  of  NWP  13  with 
itself  or  any  other  NWP.  Two 
commenters  stated  the  Corps  should 
prohibit  the  use  of  waste  concrete  for 
bank  stabilization  material  due  to  the 
environmental  problems,  such  as  toxic 
paints  from  sidewalks,  rebar  from 
construction,  and  petroleum  products 
from  automobiles.  One  commenter 
indicated  that  the  placement  of  wood  in 
bank  stabilization  projects  has  the 
potential  to  interfere  with  treaty  fishing 
access  and  affected  tribes  should  be 
notified  of  activities  authorized  by  this 
NWP. 

This  NWP  authorizes  single  and 
complete  bank  stabilization  activities. 
We  do  not  agree  that  it  would  be 
appropriate  to  prohibit  the  use  of  NWP 
13  with  other  NWPs,  but  we  do  prohibit 
using  a  NWP  more  than  once  for  a  single 
and  complete  project.  General  Condition 
15  addresses  the  use  of  more  than  one 
NWP  for  a  single  and  complete  project. 
General  Condition  18  addresses  the  use 
of  suitable  material  for  discharges  of 
dredged  or  fill  material  into  waters  of 
the  United  States.  This  general 
condition  prohibits  the  use  of  materials 
that  contain  toxic  pollutants  in  toxic 
amounts.  General  Condition  8,  Tribal 
Rights,  indicates  that  no  activity  or  its 
operation  may  impair  reserved  tribal 
rights,  including,  but  not  limited  to, 
reserved  water  rights  and  treaty  fishing 
and  hunting  rights.  This  NWP  can 
further  be  regionally  conditioned  by 
division  engineers  to  ensure  that  bank 
stabilization  activities  do  not  interfere 
with  specific  treaty  fishing  access.  This 
nationwide  permit  is  reissued  without 
change. 

14.  Linear  Transportation  Projects.  In 
the  August  9.  2001,  Federal  Re^bter 
notice,  we  proposed  to  modify  NWP  14 
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to  authorize  private  transportation 
projects  in  non-tidal  waters  to  have  a 
maximum  acreage  of  '/2-acre  instead  of 
the  current  Va-acre,  and  to  eliminate  the 
200  linear-feet  prohibition. 

Numerous  commenters  agreed  with 
the  proposal  to  treat  both  public  and 
private  transportation  projects  the  same 
for  tidal  and  non-tidal  waters  and 
increase  the  impact  limit  to  Vz-acre  in 
non-tidal  areas.  Most  agreed  that  the 
Corps  was  unjust  in  differentiating 
between  private  and  public  projects  in 
the  past.  Two  commenters 
recommended  that  the  V2  acre  threshold 
be  increased  to  assist  the  applicant  with 
projects  that  may  still  have  minimal 
impacts  however  will  go  over  the 
allowed  threshold  and  stated  this  will 
decrease  the  amoiuit  of  individual 
permits.  Several  commenters  disagreed 
with  the  proposal  to  treat  both  public 
and  private  transportation  projects  the 
same  and  indicated  that  private 
individuals  are  less  likely  to  have  access 
to  critical  resource  and  ecological 
information  to  assist  them  in  designing 
their  project  with  minimal  impacts  to 
the  aquatic  environment.  Some 
commenters  recommended  that  the  V2- 
acre  threshold  be  changed  to  Vz-acre 
overall.  One  commenter  stated  that  the 
change  in  the  acreage  threshold 
conflicts  with  the  general  requirement 
of  the  Nationwide  Permits  to  have 
minimal  adverse  impacts  on  the  aquatic 
environment.  One  commenter  stated 
that  this  NWP  supports  a  non-water 
dependant  activity  and  therefore 
activities  proposed  under  this  NWP 
should  be  reviewed  as  an  Individual 
Permit.  One  commenter  recommended 
that  the  Corps  withdraw  all  proposed 
changes. 

We  have  determined  that  the  impacts 
to  the  aquatic  environment  for 
transportation  projects  will  be 
essentially  the  same  whether  the  project 
is  public  or  private  and  on  the  average 
we  would  expect  the  private 
transportation  projects  to  be  smaller.  We 
believe  that  private  projects  go  through 
local,  state,  and  other  permitting 
processes  and  have  the  same  access  to 
resource  and  ecological  information  as 
public  projects.  Fiuthennore,  the  terms 
and  conditions  will  ensure  that  NWP  14 
will  have  no  more  than  a  minimal 
adverse  effect  on  the  aquatic 
environment.  We  believe  that  a 
distinction  needs  to  be  made  for 
transportation  crossings  based  on 
whedier  they  cross  tidal  or  non-tidal 
waters.  We  are  not  changing  the 
maximiun  acreage  of  NWP  14,  but  are 
applying  the  maximum  acreage  to  non- 
tidal  watms  rather  than  public  projects. 
We  have  determined  that  the  maximiun 
loss  of  waters  of  the  US  for  this  NWP 


should  be  Vz  acre  in  non-tidal  waters  of 
the  US  and  V3  acre  in  tidal  waters  of  the 
US.  Both  limits  along  with  the  terms 
and  conditions  of  the  NWP  will  ensure 
that  this  NWP  does  not  authorize 
activities  with  more  than  minimal 
adverse  effects  on  the  aquatic 
environment. 

Many  commenters  objected  to  the 
removal  of  the  200  linear-foot  restriction 
because  this  type  of  impact  could  not  be 
considered  minimal.  The  commenters 
stated  that  streams  have  no  adjacent 
wetlands  therefore  allowing  several 
hundred  feet  of  stream  to  be  impacted 
before  the  Vz  acre  threshold  is  reached, 
that  requiring  a  linear  measure  ensures 
that  impacts  will  be  minimal,  and  no 
justification  was  provided  in  the 
Federal  Register  for  proposing  this 
change.  Numerous  commenters  agree 
with  the  renloval  of  the  200  linear-foot 
restriction  and  have  stated  that  the  PCN 
threshold,  as  well  as  the  acreage  limit, 
will  continue  to  provide  protection  to 
the  environment.  One  commenter 
recommended  that  a  100  linear-foot 
restriction  be  adopted. 

We  proposed  to  remove  the  200 
linear-feet  prohibition  from  NWP  14  to 
eliminate  varied  interpretations  and  to 
simplify  the  basis  for  use  of  the  permit. 
We  have  determined  that  the  removal  of 
this  prohibition  will  have  little  practical 
effect  as  the  limiting  factor  contained  in 
the  terms  and  conditions  of  NWP  14  is 
most  often  the  acreage  limitation.  We 
believe  that  very  few  projects  exceeding 
the  200  linear-feet  would  remain  below 
the  Vio-acre  "notification"  threshold. 
For  example,  a  200'  by  22'  wide 
transportation  crossing  would  impact 
4,400  sq.  ft.  (i.e.,  Vio-acre).  We  have 
determined  that  the  "notification" 
threshold  (i.e.  Vio-acre  for  areas  v«thout 
special  aquatic  sites,  and  all  proposed 
projects  that  would  involve  fill  in 
special  aquatic  sites)  allows  the  Corps  to 
do  a  case-by-case  review.  Therefore,  we 
have  concluded  that  these  measures, 
along  with  the  other  terms  and 
conditions  of  the  NWPs  and  other 
mechanisms  such  as  regional  conditions 
and  the  discretionary  authority,  will 
ensure  that  any  NWP  14  activity  that 
complies  with  the  acreage  threshold 
will  have  no  more  than  a  minimal 
adverse  effect  on  the  aquatic 
environment. 

Two  commenters  recommend  that  all 
proposed  changes  be  implemented  and 
individual  Corps  Districts  not  be 
allowed  the  use  of  discretionary 
authority  to  restrict  these  changes  nor 
require  an  individual  permit  for 
multiple  stream  crossings.  One 
commenter  recommended  that 
mitigation  always  be  required  for 
impacts  under  NWP  14. 


We  believe  that  the  use  of 
discretionary  authority  by  District 
Engineers  is  necessary  to  ensure  that 
impacts  to  the  aquatic  environmental 
that  are  more  than  minimal  receive  the 
proper  review.  The  requirement  for  a 
compensatory  mitigation  proposal 
applies  to  those  activities  that  require 
notification.  Further,  for  projects  not 
requiring  a  PCN,  District  Engineers  may 
determine,  on  a  case-by-case  basis,  that 
compensatory  mitigation  is  necessary  to 
offset  losses  of  waters  of  the  United 
States  because  the  work,  without 
compensatory  mitigation,  will  result  in 
more  than  minimal  adverse  effects  on 
the  aquatic  environment.  This  could 
occur  if  the  project  proponent  submits 
a  voluntary  verification  request  to  the 
Corps  or  if  a  concern  is  raised  to  the 
Corps  by  a  third  party. 

Nvunerous  commenters  agreed  with 
the  preamble  clarification  that  featiu«s 
integral  to  linear  transportation  projects 
are  covered  under  NWP  14  and  stated 
this  clarification  will  reduce  confusion 
without  adversely  affecting 
environmental  values.  One  commenter 
objected  to  the  clarification  of  features 
integral  to  linear  transportation  projects 
and  stated  that  the  addition  of  these 
activities  expands  the  possibility  of 
impacts,  which  often  could  be  avoided. 
One  commenter  recommended  that  the 
term  "stormwater  detention  basin"  (as 
used  in  the  preamble  to  the  proposed 
NWPs)  be  changed  to  read  "stormwater 
management  basin"  and  "water  quality 
enhancement  measxu^"  be  changed  to 
read  "water  quality /wetland 
enhancement  measures".  The 
commenter  stated  that  this  change 
would  allow  additional  stormwater  best 
management  practices  to  be  authorized 
by  this  permit. 

We  do  not  believe  that  the  featiues 
described  in  preamble  of  the  August  9, 
2001,  issue  of  the  Federal  Register, 
expanded  the  activities  that  can  be 
authorized  by  NWP  14.  We  have 
maintained  that  NWP  14  may  not  be 
used  to  authorize  non-linear  features 
commonly  associated  with 
transportation  projects,  such  as  vehicle 
maintenance  or  storage  buildings, 
parking  lots,  train  stations,  or  hangars. 
We  believe  the  examples  listed  in  the 
preamble  are  dependent  integral 
components  of  typical  linear  projects 
and  were  added  for  clarification.  We 
maintain  the  authority  to  assert 
discretionary  authority  when  evaluating 
the  magnitude  of  adverse  effects  on  the 
aquatic  environment  (33  CFR  330.1(d). 
330.4(e)  &  330.5).  These  examples  and 
other  integral  features  not  listed  could 
be  authorized.  We  agree  that  stormwater 
management  features  and  wetlands 
features  integrally  related  to  the  linear 
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transportation  project  could  be 
authorized  by  this  NWP.  In  addition, 
other  NWPs  may  be  combined  with  this 
NWP  to  authorize  related  activities 
subject  to  general  condition  15. 

Several  commenters  addressed  the 
Corps  definition  of  single  and  complete  ' 
project  under  NWP  14.  One  commenter 
recommends  that  any  proposed  roadway 
fill  in  special  aquatic  sites,  including 
wetlands  require  a  PCN  with  agency 
coordination.  One  commenter 
recommended  that  the  definition  of 
"single  and  complete  project"  be 
amended  to  include  all  portions  of  the 
linear  project  that  do  not  have 
independent  utility.  One  commenter 
recommended  that  multiple  stream 
crossings  should  be  deemed  to  be  part 
of  a  single  road  project.  One  commenter 
recommended  that  additions  to 
previously  permitted  projects  be 
reviewed  under  the  individual  permit  to 
avoid  piece-mealing. 

Notification  is  required  for  all 
discharges  of  dredged  or  fill  material 
into  special  aquatic  sites  and  discharges 
resulting  in  the  loss  of  greater  than  V10 
acre  of  waters  of  the  United  States.  We 
believe  most  activities  authorized  by 
this  NWP  will  require  notification  to  the 
district  engineer  and  the  determination 
as  to  whether  to  require  an  individual 
permit  should  be  made  on  a  case-by- 
case  basis.  For  example,  if  NWP  14  is 
used  more  than  once  by  different  project 
proponents  to  cross  a  single  waterbody, 
the  district  engineer  will  assess  the 
adverse  effects  on  the  aquatic 
environment  and  determine  if  those 
adverse  effects  are  minimal.  As  with  any 
NWP,  the  district  engineer  can  exercise 
discretionary  authority  and  require  an 
individual  permit  if  the  adverse  effects 
on  the  aquatic  environment  will  be 
more  than  minimal.  The  definition  of 
the  term  "single  and  complete  project" 
for  linear  projects  can  be  foimd  in  Corps 
regulation  at  33  CFR  330.2(i). 

Many  commenters  recommend  that 
NWP  14  not  be  authorized  within  tidal 
wetlands  or  waters  and  wetlands 
adjacent  to  tidal  waters  as  these  areas 
have  great  ecological  importamce  and 
already  suffer  from  development 
pressures.  One  commenter 
recommended  an  individual  permit  be 
required  for  activities  within  tidal 
wetlands  and  wetlands  adjacent  to  tidal 
waters.  One  commenter  recommended 
the  language  in  section  a.  (2)  be  changed 
to  read  "linear  transportation  projects  in 
tidal  waters  and  non-tidal  wetlands 
adjacent  to  tidal  waters". 

We  agree  that  tidal  waters  or  water 
and  wetiands  adjacent  to  tidal  water  can 
have  great  ecological  importance  and 
have  suffered  bom  development 
pressures.  However,  the  current 


language  is  sufficient  to  protect  such 
areas.  We  have  developed  terms  and 
conditions  to  keep  adverse  impacts  at  a 
minimal  level.  Further,  in  many  cases  a 
PCN  is  required  and  Districts  will  add 
case  specific  conditions  and  mitigation 
when  needed  to  ensiu^  that  adverse 
impacts  will  be  minimal.  Some  projects 
will  need  to  be  processed  as  an 
individual  permit.  The  district  offices 
will  make  that  determination  when 
necessary  to  ensure  that  the  adverse 
effects  to  the  aquatic  environment  will 
be  no  more  than  minimal. 

One  commenter  recommends  that  the 
Corps  prohibit  the  construction  of  new 
transportation  or  spiu-  projects  under 
this  NWP.  Due  to  the  development 
potential  associated  with  road  projects, 
a  thorough  alternative  analysis,  along 
with  agency  and  public  review  should 
be  required. 

The  main  piwpose  of  this  NWP  is  to 
authorize  new  linear  transportation 
crossing  of  waters  of  the  US.  It  may  also 
authorize  new  crossings  involved  in 
relocating  of  existing  linear 
transportation  projects.  This  NWP  does 
not  authorize  a  transportation  project  as 
a  whole,  which  does  not  require 
authorization  by  the  Corps  of  Engineers. 
However,  we  will  address  alternatives  to 
crossings  to  avoid  and  minimize  adverse 
effects  in  accordance  with  General 
Condition  19,  to  ensure  that  adverse 
effects  on  the  aquatic  environment  are 
no  more  than  minimal. 

One  commenter  recommends, 
condition  "f  be  clarified  to  ensiue  less 
than  minimal  effects  on  the 
environment.  The  clarification  should 
state  "all  stream  crossings  be  engineered 
to  transport  flows  and  sediment  diu-ing 
both  bank  full  and  flood  flows". 
Furthermore  the  clarification  should 
state  the  permit  does  not  authoriiw 
crossings  that  block  flows  in  or  restrict 
the  stream's  access  to  the  floodplain. 
The  commenter  further  recommended 
that  the  condition  require  equalization 
culverts  be  installed  as  part  of  crossings 
that  affect  flood  plains. 

We  agree  that  activities  authorized  by 
this  NWP  can  have  adverse  effects 
related  to  flow  and  movement  of  water 
through  and  under  the  crossings.  For 
that  reason,  the  term  f.  of  the  NWP  was 
added  to  emphasize  the  need  for 
projects  authorized  by  this  permit  to 
adequately  address  water  movement 
impacts.  This  provision  refers  to 
General  Conditions  9  &  21.  We  believe 
that  along  with  these  two  conditions, 
the  effects  of  crossings  on  the  movement 
of  water  will  be  no  more  than  minimal. 

15.  U.S.  Coast  Guard  Approved 
Bridges.  There  were  no  changes 
proposed  to  this  nationwide  permit. 
However,  one  commenter  reconunended 


that  NWP  15  be  withdrawn  as  it  is  too 
broad  for  projects  to  be  considered 
"similar  in  nature",  or  to  be  able  to 
determine  that  the  various  projects, 
when  considered  individually  or 
ciunulatively,  will  resiUt  in  minimal 
adverse  environmental  effects.  The 
commenter  also  stated  that  the  permit 
category  has  the  potential  for 
catastrophic  secondary  indirect,  and 
cumulative  adverse  impacts,  including 
adverse  impacts  to  federally  listed 
threatened  or  endangered  species. 

We  believe  that  the  listing  of  the  type 
of  activities  and  that  they  are  related  to 
bridge  construction  only  will  ensiu^ 
that  those  activities  authorized  by  this 
NWP  will  be  similar  in  nature.  Further, 
we  believe  that  normally  these  activities 
will  have  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment, 
individually  and  ciunulatively. 
Hovirever,  Division  and  District 
Engineers  will  condition  such  activities 
where  necessary  to  ensure  that  these 
activities  will  have  ho  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  The  nationwide  permit  is 
reissued  without  change. 

16.  Return  Water  From  Upland 
Contained  Disposal  Areas.  There  were 
no  changes  proposed  to  this  nationwide 
permit.  A  few  commenters  suggested 
that,  in  order  to  assure  that  the  lands 
and  waters  draining  the  disposal  areas 
are  not  contaminated  from  pollutants 
entrained  in  the  dredged  material,  the 
NWP  should  be  tightened  to  require 
individual  permit  review  unless  the 
discharge/leachate  from  the  dredged 
material  is  controlled  through  a  NPDES 
permit.  Another  commenter  stated  that 
NWP  16  should  be  withdrawn  as  it  is 
too  broad  for  projects  to  be  considered 
"similar  in  nature"*  or  to  be  able  to 
determine  that  the  various  projects, 
when  considered  individually  or 
cumulatively,  will  result  in  minimal 
adverse  environmental  effects.  The 
commenter  also  stated  that  the  permit 
category  has  the  potential  for 
catastrophic  secondary  indirect,  and 
cumulative  adverse  impacts,  including 
adverse  impacts  to  federally  listed 
threatened  or  endangered  species. 

Consistent  with  33  CFR 
323.2(d)(l)(ii),  this  NWP  authorizes  the 
return  water  as  the  discharge  of  dredged 
material.  As  such,  an  NPDES  permit  is 
not  required.  However,  a  401 
certification  is  required  and  we  beUeve 
will  adequately  control  the  quality  of 
the  return  flow.  We  believe  that  the 
listing  of  the  type  of  activities  will 
ensure  that  those  activities  authorized 
by  this  NWP  will  be  similar  in  nature. 
Further,  we  believe  that  normally  these 
activities  will  have  no  more  than 
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minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  Further.  Division  and 
District  Engineers  will  condition  such 
activities  where  necessary  to  ensiue  that 
these  activities  will  have  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  General  Condition  11 
ensures  that  the  activity  will  comply 
with  the  Endangered  Species  Act.  The 
nationwide  permit  is  reissued  without 
change. 

17.  Hydropower  Projects.  There  were 
no  changes  proposed  to  this  nationwide 
permit.  There  were  no  comments  on  this 
nationwide  permit.  The  nationwide 
permit  is  reissued  without  change. 

18.  Minor  Discharges.  There  were  no 
changes  proposed  to  this  nationwide 
permit.  One  commenter  said  that  NWP 
18  should  be  withdrawn  as  it  is  too 
broad  for  projects  to  be  considered 
"similar  in  nature",  or  to  be  able  to 
determine  that  the  various  projects, 
when  considered  individually  or 
cumulatively,  will  result  in  minimal 
adverse  enviromnental  effects.  The 
permit  category  has  the  potential  for 
catastrophic  secondary  indirect,  and 
ciunulative  adverse  impacts,  including 
adverse  impacts  to  federally  listed 
threatened  or  endangered  species.  Also, 
the  thresholds  of  25  cubic  yards  and 
Vioth  acre  are  arbitrary  and  capricious. 

'  Another  commenter  stated  that  NWP  18 
should  be  modified  to  allow  the  Corps 
District  Engineer  to  waive  the  25  cubic 
yard  limitation  when  the  aquatic 
resource  impacts  would  remain  minimal 
or  when  it  is  environmentailly 
advantageous  and  efficient  to  allow  the 
discharge  of  additional  material  as  a 
single  project  and  direct  mitigation  to  a 
watershed  based  mitigation  bank. 

We  believe  that  the  minor  nature  of 
these  types  of  small  discharge  activities 
authorised  by  this  NWP  will  be  similar 
in  nature.  Fiurther,  we  believe  that 
normally  these  activities  will  have  no 
more  than  minimal  adverse  effects  on 
the  aquatic  environment,  individually 
and  cumulatively.  However.  Division 
and  District  Engineers  will  condition 
such  activities  where  necessary  to 
ensure  that  these  activities  will  have  no 
more  than  minimal  adverse  effects  on 
the  aquatic  environment,  individually 
and  ciunulatively.  WhUe  we  believe  that 
the  small  quantity  limits  are  necessary 
to  ensure  that  on  a  national  basis  that 
the  adverse  effect  on  the  aquatic 
environment  will  be  no  more  than 
minimal  individually  and  cumulatively, 
we  also  recognize  that  in  some  areas  and 
in  some  situations  that  larger  quantities 
would  also  have  no  more  than  minimal 
individually  and  ciunulatively.  In  these 
situations  the  Corps  Divisions  and 


districts  may  issue,  after  notice  and 
comment,  regional  general  permits  for 
larger  quantity  limits.  General  Condition 
11  ensures  that  the  activity  will  comply 
with  the  Endangered  Species  Act.  The 
nationwide  permit  is  reissued  without 
change. 

19.  Minor  Dredging.  There  were  no 
changes  proposed  to  this  nationwide 
permit.  One  commenter  said  that  NWP 
19  should  be  withdrawn  as  it  is  too 
broad  for  projects  to  be  considered 
"similar  in  natiu-e",  or  to  be  able  to 
determine  that  the  various  projects, 
when  considered  individually  or 
cumulatively,  will  result  in  minimal 
adverse  environmental  effects.  The 
permit  category  has  the  potential  for 
catastrophic  secondary  indirect,  and 
cumulative  adverse  impacts,  including 
adverse  impacts  to  federally  listed 
threatened  or  endangered  species.  Also, 
the  thresholds  of  25  cubic  yards  is 
arbitrary  and  capricious. 

We  believe  that  the  minor  nature  of 
these  types  of  small  dredging  activities 
authorized  by  this  NWP  will  be  similar 
in  natvu«.  Fiurther,  we  believe  that 
normally  these  activities  will  have  no 
more  than  minimal  adverse  effects  on 
the  aquatic  environment,  individually 
and  cumulatively.  However,  Division 
and  District  Engineers  will  condition 
such  activities  where  necessary  to 
ensure  that  these  activities  will  have  no 
more  than  minimal  adverse  effects  on 
the  aquatic  enviromnent,  individually 
and  cumulatively.  Also  these  activities 
do  not  require  a  permit  under  section 
404  of  the  Clean  Water  Act  if  they  result 
in  only  incidental  fallback  (see  33  CFR 
323.2  (d)).  While  we  believe  that  the 
small  quantity  limits  are  necessary  to 
ensure  on  a  national  basis  that  the 
adverse  effects  on  the  aquatic 
enviromnent  will  be  no  more  than 
■  minimal  individually  and  cumulatively, 
we  also  recognize  that  in  some  areas  and 
in  some  situations  that  larger  quantities 
would  also  have  no  more  than  minimal 
adverse  effects,  individually  and 
cumulatively.  In  these  situations  the 
Corps  Divisions  and  districts  may  issue, 
after  notice  and  comment,  regional 
general  permits  for  larger  quantity 
limits.  General  Condition  11  ensures 
that  the  activity  will  comply  with  the 
Endangered  Species  Act.  The 
nationwide  permit  is  reissued  without 
change. 

20.  Oil  Spill  Cleanup.  There  were  no 
changes  proposed  to  this  nationwide 
permit.  One  commenter  suggested  that 
NWP  20  should  be  withdrawn  as  it  is 
too  broad  for  projects  to  be  considered 
"similar  in  nature",  or  to  be  able  to 
determine  that  the  various  projects, 
when  considered  individually  or 
cumulatively,  will  result  in  minimal 


adverse  environmental  effects.  The 
permit  category  is  a  prime  example  of 
the  secondary,  indirect,  and  cumulative 
adverse  impacts,  including  adverse 
impacts  to  federally  listed  threatened  or 
endangered  species  in  locations  beyond 
the  location  pf  the  spill  which  could 
result  from  activities  authorized  under 
NWP  8. 

We  believe  that  the  minor  nature  of 
these  types  of  small  discharge  activities 
authorized  by  this  NWP  will  ensure  that 
they  are  similar  in  nature.  Further,  we 
believe  that  normally  these  activities 
will  have  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment, 
individually  and  cumulatively. 
However,  Division  and  District 
Engineers  will  condition  such  activities 
where  necessary  to  ensure  that  these 
activities  will  have  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  This  NWP  only  addresses 
the  need  to  clean  up  oil  spills  regardless 
of  the  source  of  the  spill  and  only  when 
the  clean  up  involves  a  discharge  of 
dredged  or  fill  material.  The  effects  of 
the  oil  spill  itself  will  be  considered  by 
the  lead  Federal  or  state  agency 
involved  in  the  clean  up  exercise. 
General  Condition  11  ensures  that  the 
activity  will  comply  with  the 
Endangered  Species  Act.  The 
nationwide  permit  is  reissued  without 
change. 

2 1 .  Surface  Coal  Mining  Activiti^. 
The  Corps  proposed  two  changes  to  this 
NWP  to  ensure  the  proper  focus  of  the 
NWP  and  to  make  certain  adequate 
mitigation  will  be  required  resulting  in 
no  more  than  minimal  adverse  effects 
on  the  aquatic  envirorunent.  Both  of 
these  changes  will  increase  protection  of 
the  aquatic  environment.  First,  the 
Corps  proposed  to  require  a  specific 
determination  by  the  District  Engineer 
on  a  case-by-case  basis  that  the 
proposed  activity  complies  with  the 
terms  and  conditions  of  this  NWP  and 
that  adverse  effects  to  the  aquatic 
environment  are  minimal  both 
individually  and  cumulatively  after 
consideration  of  any  required  mitigation 
before  any  project  can  be  authorized. 
Second,  the  Corps  proposed  to  add 
clarification  to  NWP  21  that  the  Corps 
will  require  mitigation  when  evaluating 
surface  coal  mining  activities  in 
accordance  with  General  Condition  19. 
In  addition,  the  Corps  Section  404 
review  will  address  the  direct  and 
indirect  effects  to  the  aquatic 
environment  from  the  regulated 
discharge  of  fill  material. 

Definition  of  Fill  and  Waste 

Two  commenters  stated  that  the  Corps 
issuance  of  NWP  21  to  authorize  valley 


Federal  Register /Vol.  67,  No.  10 /Tuesday,  January  15,  2002 /Notices 


2039 


fills  is  illegal  in  that  the  Corps  current 
definition  of  fill  specifically  precludes 
pollutants  discharged  into  the  water 
primarily  to  dispose  of  waste,  as  that 
activity  is  regulated  by  EPA  under 
section  402  of  the  Clean  Water  Act.  (33 
CFR  section  323.2(e)).  One  of  these 
commenters  quoted  bom  the  Bragg  v. 
Robertson  decision  where  the  4th 
District  Court,  in  ruling  upon  certain 
claims  against  the  State  under  SMCRA, 
stated  in  dicta  that  the  overburden  or 
excess  spoil  was  a  pollutant  and  waste 
material  and  not  fill  material  subject  to 
Corps  authority  under  section  404  of  the 
CWA  when  it  is  discharged  into  waters 
of  the  U.S.  for  the  primary  purpose  of 
waste  disposal.  The  other  commenter 
added  that  even  if  the  Corps  had 
jurisdiction  to  issue  permits  for  valley 
fills  composed  of  mining  spoils  under 
the  April  2000  proposed  rule,  to  amend 
the  definition  of  "fill  material",  it  would 
not  have  jurisdiction  to  authorize  the 
discharge  of  coal  processing  waste  into 
refuse  impoundments  under  Section 
404.  In  addition,  the  commenter 
asserted  that  even  if  the  Corps  finalizes 
the  proposed  rule  regarding  the 
definition  of  fill,  it  must,  imder  NEPA, 
perform  an  EIS  before  implemienting  the 
rule.  Because  this  has  not  been  done 
and  the  current  rule  prohibits  fills 
composed  of  waste  material,  the 
commenter  claimed  NWP  21  is 
inapplicable  to  authorize  the  placement 
of  mining  spoil  or  coal  refuse  in  waters 
of  the  U.S. 

Another  commenter  added  that  the 
final  notice  reissuing  NWPs  must 
clearly  and  unambiguously  prohibit 
placement  of  coal  processing  wastes  and 
underground  development  wastes  in 
"coal  waste  dams"  or  "tailings  piles" 
into  waters  of  the  U.S.,  and  must  further 
prohibit  the  placement  of  coal  mine 
"spoil"  material  in  such  waters  as 
"waste  disposal"  unless  the  final  design 
of  the  valley  fill  structure  is 
demonstrated  to  be  necessary  to  support 
the  approved  post-mining  land  use  and 
is  thiis  placed  for  a  beneficial  purpose. 

Definition  of  Fill  Rule:  On  April  20. 
2000,  the  Corps  and  EPA  issued  a  joint 
proposal  to  revise  the  definition  of  fill 
found  at  33  CFR  323.2(e)  and  40  CFR 
232.2  (65  FR  21292,  April  20,  2001).  The 
proposed  revision  would  clarify  that  fill 
material  means  material  (including,  but 
not  limited  to  rock,  sand  and  earth)  that 
has  the  effect  of:  (i)  Replacing  any 
portion  of  water  of  the  US  with  dry 
land;  or  (ii)  Changing  the  bottom 
elevation  of  any  portion  of  a  water  of  the 
US. 

Among  other  things  the  proposed  rule 
would  clarify  that  placement  of  excess 
coal  mining  overburden,  resulting  frnm 
mountaintop  mining/reclamation 


activities,  in  waters  of  the  U.S.  (valley 
fills)  is  considered  a  discharge  of  fill 
material.  The  agencies  are  reviewing 
approximately  seventeen  thousand 
comments  received  in  response  to  the 
proposed  rule  and  are  in  the  process  of 
drafting  the  final  rule.  NWP  21  is 
available  to  authorize  discharges  of  fill 
material  meeting  the  terms  of  the 
permit.  Issues  related  to  the 
applicability  of  Clean  Water  Act  section 
404  to  "coal  waste  dams,"  "tailings 
piles"'  coal  mine  "spoil"  and  coal  slurry 
impoundments  turn  on  the 
jurisdictional  question  of  what 
constitutes  fill  material,  an  issue  that 
will  be  clarified  in  that  rulemaking. 
Because  the  proposed  nationwide 
permits  do  not  seek  to  resolve  those 
questions,  these  comments  are  outside 
the  scope  of  this  proceeding.  With 
regard  to  valley  fills,  in  a  memorandum 
dated  September  26,  2001,  the  Corps 
directed  all  involved  field  elements  to 
inform  the  public  and  initiate  regulating 
valley  fills  in  all  states,  pursuant  to 
section  404  of  the  CWA.  The 
memorandum  attaches  a  legal  analysis 
that  concludes  that  Corps  regulation  of 
valley  fills  may  be  pursued  under  the 
current  regulations.  The  Corps  decided 
to  regulate  valley  fills  because  of  the 
need  for  consistent  administration  of  the 
Regulatory  Program,  assuring  equity  for 
the  public.  In  addition,  the  Corps  will 
require  appropriate  compensatory 
mitigation,  as  necessary,  for  the  loss  of 
aquatic  resources. 

Bragg  Settlement  Agreement:  On 
December  23, 1998,  a  settlement 
agreement  was  signed  to  end  litigation 
against  the  federsd  government  that 
challenged  whether  applicable  federal 
programs  were  being  appropriately 
applied  to  regulate  valley  fills  in  West 
Virginia  [Bragg  v.  Robertson,  Civil 
Action  No.  2:98-0636  (S.D.  W.Va)).  The 
Court  approved  the  agreement  on  June 
17,  1999  (54F.Supp.  2d  653).  The 
settlement  agreement  was  facilitated,  in 
part,  by  the  Army  establishing  that  the 
Corps  would  regulate  valley  fills  in 
West  Virginia  pursuant  to  section  404  of 
the  CWA.  While  on  appeal,  the  Fourth 
Circuit  Court  of  Appeals  vacated  a 
subsequent  decision  issued  by  the 
District  Court  addressing  Surface 
Mining  Control  and  Reclamation  Act 
(SMCRA)  claims  in  the  case  (see  248 
F.3d  275):  that  Fourth  Circuit  decision 
left  intact  the  1998  settlement 
agreement.  See  248  F.3d  at  288,  n.l 
(noting  District  Court's  approval  of  the 
settlement  agreement).  A  portion  of  the 
settlement  agreement  stated  that  excess 
rock  resulting  from  a  surface  coal 
mining  and  reclamation  operation 
which  "would  bury  a  stream>egment 


draining  a  watershed  of  250  acres  or 
more  would  generally  be  considered  to 
have  more  than  minimal  adverse  effects 
on  waters  of  the  U.S.  Consistent  with 
the  terms  of  this  agreement,  to  which 
tliie  Corps  is  a  party,  the  Corps  will 
generally  use  its  discretionary  authority 
to  require  standard  permits  -for  coal 
mining  activities  in  West  Virginia  where 
the  material  would  bury  a  stream 
segment  draining  a  watershed  of  250 
acres  or  more.  The  Corps  notes  that  this 
agreement  was  negotiated  among 
various  Federal  agencies  and  the  state  of 
West  Virginia  and  relates  to  certain 
types  of  coal  mining  operations  in  that 
state.  The  Corps  believes  there  are  many 
different  types  of  coal  mining  operations 
in  other  parts  of  the  countr\'  and  that  the 
conditions  of  the  settlement  agreement 
may  not  be  applicable  to  many  of  these 
other  operations.  For  this  reason,  the 
terms  of  the  agreement  have  not  been 
incorporated  into  the  permit,  which  by 
definition  is  nationwide  in 
applicability. 

Further,  we  are  gathering  data  and.  in 
conjunction  with  other  federal  agencies, 
are  preparing  a  programmatic 
mountaintop  mining/valley  fill  (MTM/ 
VF)  EIS  to  better  understand  the 
environmental  effects  of  mountaintop 
mining  and  valley  fills,  as  well  as 
programmatic  changes  that  may  be 
necessary  to  address  those  impacts.  The 
Corps  will  reevaluate  NWP21  when  the 
mountain  top  mining  EIS  is  completed. 
The  Corps  intends  to  use  the  results  of 
this  EIS  and  all  other  information  that 
may  be  available  at  that  time,  including 
information  resulting  from  individual 
verification  of  all  NWP  21  projects  as 
required  under  the  revised  terms  and 
conditions,  to  make  sure  that  NWP  21 
results  in  no  more  than  minimal 
impacts  (site-specifically  and 
cumulatively)  on  the  aquatic 
environment.  Therefore,  at  this  time  we 
are  not  adding  additional  conditions 
from  the  Bragg  agreement  to  the  NWP 
itself.  Thus,  we^io  not  believe  that  we 
should  add  specific  conditions  from  the 
settlement  agreement  to  this  NWP, 
which  has  a  term  of  five  years.  However, 
the  Corps  wishes  to  reiterate  that  it  will 
abide  by  all  terms  of  the  settlement 
agreement  in  West  Virginia  as  long  as  it 
remains  in  effect. 

It  is  important  to  the  Corps  that 
siuface  coal  mining  activities  authorized 
by  this  NWP  do  not  cause  more  than 
minimal  adverse  effects  to  the  aquatic 
environment  after  considering 
mitigation.  As  such,  the  District 
Engineer  will  ensure  that  the  discharge 
of  fill  material  in  waters  of  the  US 
associated  with  coal  mining  activities 
will  have  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment. 
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A  few  commenters  stated  that  the 
Corps  1996  EA  did  not  adequately 
account  for  the  increasing  size  and  scale 
of  valley  fills  and  their  impacts.  One  of 
these  commenters  suggested  that  this     • 
NWP  should  not  be  reauthorized  until 
the  new  EA  or  EIS  is  completed  which 
may  find  that  impacts  due  to  this 
nationwide  are  more  than  minimal. 

Three  commenters  stated  that 
reissuance  of  NWP  21  was  inconsistent 
with  the  Corps  obligation  under  ^4EPA, 
since  the  Draft  Nationwide  Permit 
Program  Programmatic  EIS  (PEIS)  dated 
July,  2001,  does  not  adequately  address 
the  effects  of  eliminating  NWP  21  and 
other  NWPs  which  have  been 
controversial  due  to  their  substantial' 
environmental  effects. 

The  PEIS  addressed  the  effects  of 
different  permit  processing  scenarios 
(standard,  regional  general  and 
nationwide  general  permits)  on  the 
Corps  permit  program  in  terms  of 
workload,  cost  and  protection  for  the 
environment.  It  did  not  include 
alternatives  changing  only  some 
nationwide  permits  to  staindard  permits 
or  regional  general  permits  or  any  other 
combination  of  specific  NWPs  permits. 
This  combining  of  different  scenarios 
would  have  resulted  in  a  very  large 
niunber  of  alternatives  to  analyze. 

One  commenter  stated  that  the  PEIS 
^Is  to  fully  incorporate  and  analyze  the 
substantial  body  of  scientific  knowledge 
and  information  that  has  been  amassed 
as  part  of  the  aforementioned  MTM/VF 
EIS  relative  to  the  effects  of  moimtain 
removal  mining  and  valley  fill 
construction  on  Appalachian  streams 
and  rivers.  This  commenter  requests 
that  all  available  technical  and  scientific 
studies,  and  the  draft  MTM/VF  EIS  be 
incorporated  into  the  DPEIS  and  that  a 
supplemental  PEIS  be  prepared 
concerning  the  proposal  to  reissue  NWP 
21.  which  includes  the  alternative  of 
reissuance  of  other  nationwide  permits 
with  the  exception  of  NWP  21  and  other 
controversial  NWPs. 

The  MTM/VF  EIS  will  not  be 
completed  for  some  time.  However,  the 
Corps  fully  intends  to  use  all  relevant 
information,  including  the  results  of  this 
EIS,  to  make  sure  that  NWP  2V  results 
in  no  more  than  minimal  impacts  (site- 
specifically  and  CTunulatively)  on  the 
aquatic  environment. 

One  commenter  noted  that  the  Corps 
is  currently  involved  in  an  EIS  limited 
to  two  states,  Kentucky  and  West 
Virginia,  for  a  subset  of  the  activities 
authorized  under  NWP  21  and  which 
will  hot  determine  the  effects  of  all 
activities  associated  with  this  permit. 
This  commenter  states  that  the  Corps 


must  perform  an  EIS  on  all  impacts 
associated  with  NWP  21  including,  but 
not  limited  to,  mountaintop  removal 
valley  fills,  contour  mining  valley  fills, 
and  coal  refuse  discharges.  They  also 
state  that  particularly,  given  the 
concentrated  use  of  NWP  21  in  only  a 
few  districts,  it  is  clear  that  the  Corps 
permitting  decisions  have  had  impacts 
exceeding  both  the  "significant" 
standard  under  NEPA  and  the  "minimal 
adverse  effects"  standard  under  Section 
404(e). 

As  previously  stated,  the  Corps  is 
committed  to  ensuring  that  NWiP  21 
does  not  result  in  more  than  minimal 
adverse  effects  to  the  aquatic 
environment.  We  believe  that  the 
changes  proposed  and  adopted  will 
ensure  minimal  adverse  effects  on  the 
aquatic  environment.  We  will  review 
the  additional  information  provided 
within  the  MTM/VF  EIS,  upon  its 
completion,  to  be  sure  that  this 
continues  to  be  the  case. 

Scope  of  Analysis 

One  commenter  opposed  reissuance 
of  NWP  21  based  on. this  activity's  non- 
water  dependency  and  associated 
secondary/cumulative  impacts  such  as 
acid  rain  from  burning  of  coal  and  its 
affect  on  the  hiunan  environment.  This 
commenter  is  concerned  over  the 
adverse  impacts  of  acid  deposition  on 
the  himian  environment.  Another 
conunenter  claims  that  coalfield 
commimities  near  these  operations  are 
dwindling  as  large  out  of  state  coal 
corporations  employ  fewer  and  fewer 
workers  and  severe  flooding  in  the  area 
caused  by  the  mining  activities  makes  it 
extremely  difficult  to  live  near  these 
mining  operations. 

These  impacts  are  outside  of  the 
Corps  scope  of  analysis  pursuant  to  the 
National  Environmental  Policy  Act.  The 
Corps  evaliiation  of  valley  fills  is 
focused  on  impacts  to  aquatic  resources. 
Overall  mining  is  permitted  under 
separate  Federal  laws,  SMCRA. 

Another  commenter,  also  concerned 
with  secondary  and  indirect  impacts  of 
coal  mining  activities,  objected  to  the 
statement  in  the  preamble  that  the 
"Corps  review  is  limited  to  the  direct 
and  indirect,  and  cumulative  effects  of 
fills  in  waters  of  the  U.S".  This 
commenter  states  that  the  scope  of 
analysis  should  extend  beyond  the 
effects  of  fills  in  waters  of  the  U.S. 
However,  another  commenter  not  only 
agreed  that  the  scope  of  analysis  shoiild 
be  limited  to  the  direct  and  indirect  and 
cumulative  effects  of  only  the  fills  in 
waters  of  the  U.S.  but  also  that  wording 
should  be  included  in  the  permit 
language  to  inform  all  interested  parties 
that  the  Corps  would  not  be  considering 


the  impacts  of  the  actual  coal  mining 
operation  itself,  especially  one 
occurring  on  a  moimtain  top. 

Impacts  associated  with  surface  coal 
mining  and  reclamation  operations  are 
appropriately  addressed  by  the  U.S. 
Department  of  the  Interior  Office  of 
Surface  Mining  or  the  applicable  state 
agency,  if  program  delegation  has 
occurred,  pursuant  to  the  Surface 
Mining  Control  and  Reclamation  Act. 
Under  these  circumstances,  the  Corps 
NEPA  implementing  regulations  clearly 
restrict  the  Corps  scope  of  analysis  to 
impacts  to  aquatic  resources.  We  concur 
with  the  commenter  that  the  scope  of 
analysis  should  be  limited  to  only 
impacts  to  the  aquatic  environment. 

Duplication/ Executive  Order  13212 

One  conmienter  was  opposed  to  any 
change  to  NWP  21  because  of  possible 
duplication  of  the  intensive  review 
performed  by  the  Office  of  Surface 
Mining  in  coordination  with  the  Corps 
and  other  state  and  Federal  agencies 
related  to  approval  of  reclamation  plans 
for  surface  coal  mining  activities.  This 
commenter  is  concerned  that  such 
duplication  now  proposed  will 
complicate  the  approval  process  for 
mine  operations  and  make  approval 
more  cimibersome  and  biireaucratic 
resulting  in  imnecessary  duplication 
and  delays  for  approval  of  energy 
related  projects  which  would  be  in 
direct  conflict  with  Executive  Order 
13212  Actions  to  Expedite  Energy 
Related  Projects.  One  commenter 
discussed  at  great  lengths  the 
implication  of  EO  13212  which  was 
signed  on  May  18,  2001.  The  commenter 
asserted  coal  reserves  serve  an 
indispensable  role  in  the  nation's  energy 
equation  and  are  used  primarily  for 
generating  the  nation's  electricity,  and 
diat  a  reliable  general  permit  program  is 
vital  to  a  coal  producer's  ability  to  meet 
the  nation's  growing  coal  needs.  This 
commenter  is  concerned  that  the 
proposed  changes  to  this  NWP  will 
cause  delays  and  imnecessary 
duplication.  One  commenter  suggested 
that  all  proposed  projects  falling  under 
this  NWP  be  coordinated  with  the 
SMCRA  and  should  consider  any 
required  SMCRA  mitigation  when 
mqking  its  determinations  regarding 
appropriate  mitigation  under  Section 
404.  One  commenter  suggested  that  the 
Corps  utilize  the  SMCRA  environmental 
protection,  mitigation  and  findings 
standards  as  a  general  basis  for 
determining  that  surface  coal  mining 
operations  regulated  by  SMCRA  will 
have  minimal  impact  and  meet  NWP  21 
applicability  standards.  By  using 
SMCRA  standards  when  making 
determinations  of  applicability  to  NWP 
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21,  the  commenter  indicated  the  Corps 
review  can  be  expedited  consistent  with 
EO  13212.  Further,  the  commenter 
indicated  that  under  SMCRA,  the 
DMME  is  prohibited  from  issuing  a  coal 
surface  mining  permit  unless  the  agency 
first  finds,  in  writing,  that  the  proposed 
mining  operation  will  minimize  impacts 
to  the  hydrologic  balance  within  the 
permit  area  and  will  not  result  in 
material  damage  to  the  hydrologic 
balance  outside  the  permit  area. 
As  stated  above,  the  Corps  has 
determined  that  the  SMCRA  process 
does  not  currently  adequately  address 
impacts  to  the  aquatic  environment  as 
required  under  Section  404,  therefore 
this  NWP  does  not  duplicate  the  mining 
permit  process  but  does  rely  on  it  for 
help  in  the  analysis.  We  encourage 
Corps  Districts  to  work  with  state  and 
Federal  nlining  agencies  to  coordinate 
early  in  the  process  so  that  the  SMCRA 
permit  includes  adequate  mitigation  to 
offset  impacts  to  the  aquatic 
environment. 

Two  commenters  agreed  with  the 
proposed  changes  in  this  NWP  because 
of  the  differing  goals  of  the  SMCRA/ 
DMME  and  the  CWA,  specifically 
concerning  compensatory  mitigation. 
The  commenters  indicated  that  while 
most  NPDES  permits  include  conditions 
to  protect  against  stream  impacts,  they 
do  not  often  address  wetland  impacts. 
In  addition,  according  to  one 
commenter,  there  are  no  clear  standards 
for  stream  replacement,  leading  to  poor 
reconstruction  techniques  with  little  or 
no  restoration  of  habitat  function. 
The  Corps  is  working  on  stream 
functional  assessment  protocols  to  help 
in  identifying  the  functions  lost  through 
impacts  and  the  functions  gained  or 
enhanced  through  mitigation. 

Two  commenters  suggested  that  NWP 
21  should  be  significantly  restricted  or 
eliminated,  since  it  wrongfully  assumes 
the  state  or  federal  regulatory  agency 
under  SMCRA  is  engaging  in  a  process 
comparable  to  section  404  of  the  CWA 
and  the  404(b)(1)  Guidelines  of  assuring 
avoidance  and  minimization  of  impacts 
on  special  aquatic  sites  and  other  waters 
of  the  US,  when  in  fact  no  other  agency 
engages  in  such  review. 

The  Corps  has  not  assumed  that  other 
state  or  Federal  agencies  are  engaging  in 
a  comparable  Section  404  type  process. 
In  accordance  with  the  Section  404(b)(1) 
Guidelines,  analysis  of  offsite 
alternatives  is  not  required  in 
conjunction  with  general  permits. 

A  few  commenters  were  opposed  to 
the  requirement  for  a  written 
determination  of  compliance  without  a 
time  clock,  i.e  45  days,  for  the  Corps  to 
respond  or  the  applicant  can  begin 
work.  One  of  these  commenters  is 


concerned  that  under  the  proposed 
NWP,  the  applicant  could  wait  weeks  or 
months  until  he  receives  express 
authorization  from  the  district  to  begin 
which  would  result  in  delays  and 
additional  paper  exercise  for  a  project 
deemed  to  be  of  minimal  impact. 
Another  scenario  a  commenter  provided 
would  be  to  wait  months  just  to  be  told 
the  project  does  not  qualify  for  NWP  21 
and  that  a  standard  permit  would  be 
required.  This  commenter  suggests  that 
the  Corps  could  abuse  the  lack  of  time 
constraints  when  it  carmot  meet  its  own 
deadlines.  A  few  commenters  suggested 
that  the  Corps  rely  solely  on  the 
notification  requirement  for  determining 
whether  or  not  any  specific  activity 
complies  with  the  terms  and  conditions 
of  the  NWP  within  the  45  day  time 
limit. 

Under  the  current  regulatory  program, 
all  coal  mine  operators  must  notify  the 
Corps  which  may  involve  agency 
coordination  subject  to  a  45  day  time 
clock  to  submit  comments  to  the  Corps. 
Under  the  proposed  NWP,  the  applicant 
must  wait  before  initiating  construction 
until  he  receives  express  authorization 
from  the  District  Engineer.  Corps 
districts  will  make  decisions  in  a  timely 
matter.  We  believe  that  a  careful  case 
specific  minimal  impacts  determination 
is  necessary  for  this  NWP,  but  it  may 
sometimes  take  more  than  45  days. 
Because  of  the  potential  for  more  than 
minimal  adverse  effects  with  these 
projects  this  approach  is  necessary. 

Impacts  fivm  NWP  21 

A  majority  of  the  commenters 
opposed  the  reissuance  of  NWP  21 
because  of  potential  impacts. 
Specifically,  the  major  concern  stated  by 
most  commenters  was  that  the 
mountaintop  removal  mining  and 
disposing  of  the  overburden  in  valleys 
(valley  fills)  would  result  in  the  burying 
of  streams  thereby  disturbing  the  natural 
processes  and  water  quality  in  the  entire 
watershed  and  result  in  the  permanent 
loss  of  habitat.  One  commenter  stated 
concern  that  this  NWP  activity  will 
displace  Federally  protected  threatened 
and  endangered  species.  Another 
commenter  raised  concerns  about 
impacts  to  water  supplies  used  for 
drinking  and  recreation  bom  the  valley 
fills. 

This  NWP  requires  compliance  with 
all  of  the  generad  conditions  for  the 
nationwide  permits.  One  commenter 
pointed  out  that  in  one  state  alone  15- 
25%  of  the  mountains  have  been 
leveled,  that  the  overburden  from  these 
mines  placed  in  "valley  fills"  have 
destroyed  more  than  1,000  miles  of 
streams,  and  that  one  mine  can  destroy 
10  square  miles  of  mountain  and  fill  as 


many  as  12  stream  valleys.  This 
commenter  concludes  that  these  kinds 
of  impacts  cannot  be  considered 
"minimal  in  effect"  to  qualify  for  a 
NWP.  One  commenter  stated  that  the 
"field  assessment"  of  the  nationwide 
permit  program  provided  an  inadequate 
analytical  basis  for  documenting  the 
extent  and  severity  of  aquatic  and 
terrestrial  impacts  of  the 
implementation  of  NWP  21. 

One  commenter  contends  that  the 
Corps  has  admitted  to  its  inability  to 
assess  direct,  indirect,  and  cumulative 
impacts  associated  with  specific  coal 
mining  projects.  Therefore,  the  Corps 
cannot  be  in  a  position  to  state  whether 
any  application  for  an  authorization 
under  NWP  21  would  or  would  not  have 
inore  than  minimal  adverse  impacts, 
.  either  individually  or  cumulatively. 
Another  commenter  stated  that  a  draft 
EPA  finding  indicates  that  the  "impacts 
of  mountaintop  mining  and  valley  fill 
activities  in  eastern  Kentucky  were 
evident  based  on  stream  biological  and 
habitat  indicators.  Mining  related  sites 
generally  had  higher  conductivity, 
greater  sediment  deposition,  smaller 
paarticle  sizes,  and  a  decrease  in 
pollution  sensitive  macoinvertebrates 
*  *  *  in  turn,  these  streams  and  rivers 
may  support  fewer  fish  and  other  taxa 
which  are  recreationally  or 
commercially  important." 

These  studies  are  draft  documents 
and  have  not  been  finalized  or  the 
conclusions  agreed  upon  by  the 
cooperating  agencies. 

One  commenter  stated  that  the  Corps 
has  ignored  OSM  studies  and  are  not 
considering  effect  of  valley  fills  on 
flooding.  However,  another  comment 
challenged  the  Corps  statement  under 
notification  that  the  Corps  is 
"discouraging  extensive  channelizing  or 
relocation  of  stream  beds  because  of 
potential  adverse  effects  on  the  stream 
and  the  potential  to  intensify 
downstream  flooding".  This  commenter 
contended  that  the  Corps  does  not  have 
an  adequate  basis  for  this  statement 
concerning  downstream  flooding  and 
requests  that  it  be  taken  out. 

The  basis  for  this  conclusion  is  that 
whether  increased  downstream  flooding 
will  occur  is  a  site  specific  circumstance 
based  on  downstream  chaimel  capacity 
and  geometry  coupled  with  the 
influence  of  man  induced  alternations 
to  channels  and  flood  plains.  These 
issues  will  be  evaluated  during  the  case 
specific  minimal  effects  determination. 
This  commenter  added  that  available 
studies  document  lower  flood  rates  in 
areas  of  surface  mining  activities  than  in 
similar  unmined  watersheds  and  that 
some  mining  activities  result  in 
alteration  to  landscape  that  can  provide 
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significant  runoff  retention.  And,  for 
example,  the  commenter  added,  open 
pits  and  drainage  control  structures  can 
provide  runoff  retention  and  longer 
travel  times  for  overland  flow  and 
increased  infiltration  provided  by 
backfills  can  also  retard  or  lessen  peak 
flows. 

The  preliminary  draft  MMEIS,  which 
includes  an  assessment  of  scientific 
studies  related  to  providing  a  better 
understanding  of  flooding  potential 
related  to  moimtaintop  mining, 
concluded  that  no  corroborating 
evidence  exists  to  support  the 
allegations  that  surface  mining 
operations  increased  flooding  potential 
downstream. 

Two  commenters  questioned  the 
Corps  proposal  of  this  NWP  and  the 
determination  that  it  meets  the 
requirement  that  the  adverse 
environmental  impacts  are  individually 
and  cumulatively  minimal  while 
admitting  (in  the  proposed  regulation) 
that  it  is  still  gathering  data  to  better 
understand  the  effects  of  valley  fills  on 
the  aquatic  environment. 

The  Corps  is  continually  gathering 
data  on  all  its  nationwide  general 
permits  to  ensiue  that  the  effects  of  the 
program  on  the  aquatic  environment  are 
minimal,  both  individually  and 
cumulatively.  The  changes  in 
procedures  proposed  and  adopted  here 
will  ensure  minimal  effects  through  case 
specific  review  and  mitigation. 

Thresholds  for  NWP  21 

A  few  of  these  commenters  suggested 
reissuing  this  NWP  but  precluding  its 
use  for  mining  operations  involving 
mountain-top  removal. 

We  disagree,  this  permit  is  designed 
for  use  by  mountaintop  mining 
operations  as  well  as  other  surface  coal 
mining  activities. 

Several  commenters  added  that  since 
this  nationwide  has  no  size/acreage 
limits,  extensive  linear  feet  of  streams 
could  be  impacted.  Two  commenters 
recommended  using  the  same  stream 
threshold  limitations  as  stated  in  NWP 
39, 40, 42,  and  43  (300-foot  limitation) 
for  consistency  purposes  and  since 
stream  impacts  from  filling  should  be 
evaluated  the  same  regardless  of  the 
activity  involved. 

The  300  linear  foot  limit  is  retained 
for  NWPs  39, 40. 42,  and  43,  however 
justification,  on  a  case-by-case  basis,  can 
be  made  to  allow  additional  linear 
impacts  for  intermittent  stieams.  The 
Corps  believes  that  coal  mining  is 
di^rent  fit)m  activities  authorized 
under  NWPs  39, 40,  42  and  43  in  that 
coal  mining  profects  are  reviewed  for 
environmenUd  impacts  under  several 
other  authf»ities  (SMCRA.  CWA  section 


402).  For  this  reason,  the  determination 
of  whether  a  project  will  result  in  more 
than  minimal  adverse  effects  is  best 
made  on  a  case-by  case  basis. 

Two  commenters  cite  from  the  Draft 
PEIS  that  in  2000  alone,  13,907  acres  of 
impacts  to  streams  and  wetlands  werfe 
audiorized  imder  NWP  21  making  up 
72%  of  all  NWP  impacts  for  that  year 
and  one  of  these  commenters 
recommends  protective  measures  and/or 
environmental  thresholds  due  to  the 
potential  losses.  One  of  these 
applications  resulted  in  the  direct  filling 
of  over  six  miles  of  streams  and  indirect 
impacts  to  an  additional  three  miles 
with  no  data  to  suggest  that  these 
impacts  were  minimal.  For  this  reason, 
this  commenter  and  others  have 
suggested  including  the  provisions 
adopted  in  the  Bragg  v.  Robertson 
settlement  of  a  250-acre  watershed 
threshold  while  waiting  the  findings  of 
the  EIS  process  to  determine  the 
appropriateness  of  that  threshold  limit. 
They  believe  the  250  acre  standard 
would  provide  better  protection  than  no 
threshold  at  all,  as  is  currently  the  case. 
Two  commenters  suggested  that  if  NWP 
21  must  be  reissued,  it  should  be 
conditioned  such  that  valley  fill  projects 
affecting  intermittent  and/or  perennial 
streams  will  be  ineligible  for 
authorization  and  would  be  evaluated  as 
standard  permits.  They  state  that  this 
would  be  consistent  Math  the  Corps  Jvdy 
2000  guidance  to  the  field,  which 
provides  that  the  250  acre  standard 
should  be  used  in  evaluating  all  PCN  for 
NWP  21.  However,  two  commenters 
support  the  Corps  decision  not  to 
include  the  250  acre  threshold  because 
it  is  temporary  in  natiue  and  limited 
only  to  West  Virginia.  Further,  they 
asserted  that  limit  was  not  based  upon 
any  scientific  analysis  but  rather  a 
product  of  an  agreement  arrived  at  in  an 
arbitrary  way,  having  no  correlation 
with  enviroiunental  protection.  These 
commenters  also  cited  projects  with  a 
500  acre  watershed,  which  improved 
the  pre-mining  conditions.  One 
commenter  suggested  that  if  NWP  21 
must  be  reissued,  it  should  be 
conditioned  such  that  valley  fill  projects 
affecting  intermittent  and/or  perennial 
streams  will  be  ineligible  for 
authorization  and  be  evaluated  as 
standard  permits. 

The  Corps  believes  that  a  scientific 
basis  for  the  250  acre  limit  designated 
in  the  Bragg  v.  Robertson  settlement  has 
not  been  adequately  established  and  the 
limit  may  not  be  appropriate  for  all 
situations.  High  quality  streams  exist 
above  this  point  on  the  landscape  and 
lower  quality  streams  exist  below  this 
point.  We  believe  it  is  better  for  the 
environment  to  look  at  specific  sites  and 


watersheds  and  make  quality 
determinations  than  to  try  and  fit  all 
watersheds  into  a  rigid  pre-determined 
categorization  that  may  or  may  not 
reflect  the  site  specific  aquatic 
conditions.  The  Corps  is  further 
concerned  that  universal  use  of  the  250 
acre  limit  could  encoiuage  a 
proliferation  of  smaller  valley  fills  in 
lieu  of  fewer  larger  fills,  and  that  this 
may  not  be  the  best  outcome  for  the 
aquatic  environment.  The  Corps  has 
identified  a  data  error  in  the  PEIS.  The 
13,907  acres  of  impact  actually  were 
less  that  50  acres. 

One  commenter  suggested  that 
enviroiunental  thresholds  be  established 
ff  not  with  this  authorization,  definitely 
with  the  next  and  that  these  thresholds 
be  determined  through  a  public  review 
process. 

Thresholds  may  be  added  by 
individual  Districts  as  regioned 
conditions  for  this  permit  through  the 
public  review  process.  In  addition,  we 
will  review  this  NWP  when  the  MTM/ 
VF  EIS  is  complete  along  with  all  other 
relevant  information  and  will  develop 
criteria  or  propose  any  changes  that  may 
be  needed. 

Mitigatioii 

Many  of  those  commenters  objecting 
to  the  reissuance  of  NWP  21  stated  that 
the  mitigation,  even  with  Corps  review 
and  approval,  could  not  sufficiently 
compensate  for  these  impacts  and 
therefore  this  NWP  would  be  a  violation 
of  the  Clean  Water  Act  requirements 
that  general  permits  result  in  only 
minimal  adverse  impacts  to  the  aquatic 
environment.  One  of  these  commenters 
stated  that  stream  restoration  experts 
have  concluded  that  it  is  not  possible  to 
recreate  streams  on  most  mined  areas, 
therefore,  the  loss  of  these  stream  miles 
and  the  functions  they  provide  to  the 
aquatic  ecosystems  downstream  is  a 
permanent  loss  and.  for  the  purposes  of 
a  Section  404  impact  assessment,  the 
stream  losses  cannot  be  adequately 
compensated.  One  commenter,  although 
supporting  the  requirement  of 
mitigation  beyond  what  the  State 
requires  under  the  project's  coal  mining 
permit,  still  opposes  ^^WP  21  because  it 
illegally  jumps  from  avoidance  and  past 
minimization  directly  to  mitigation. 
This  commenter  also  voiced  concern 
over  a  lack  of  alternative  analysis  for 
placement  of  fill  into  waters  of  U.S.  by 
any  state  or  Federal  agency  for  these 
proposed  valley  fills.  Another 
commenter  recommended  that  any 
mitigation  plan  be  coordinated  and 
approved  by  all  involved  regulatory  and 
commenting  resource  agencies  prior  to 
the  NWP  approval. 
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We  feel  we  are  avoiding  and 
minimizing  impacts  to  the  extent 
practicable  and  that  adequate 
mitigation,  especially  in  the  form  of 
enhancement  or  rehabilitation  of 
existing  streams  through  activities  such 
as  stabilizing  old  mined  sites  to  reduce 
stream  sedimentation  and  reduction  in 
acidic  water  releases,  can  be  used  to 
determine  that  a  project  has  minimal 
impacts,  both  individually  and 
cumulatively,  on  the  aquatic 
environment.  These  activities  can  result 
in- a  substantial  improvement  in 
downstream  water  quality  and  aquatic 
habitat  within  a  watershed. 

A  few  commenters  agreed  with  the 
proposed  changes  to  NWP  21  because  of 
the  varying  goals  of  the  SMCRA  and  the 
CWA  program  and  the  wetland 
mitigation  plan  requirement.  One 
commenter  stated  that  the  review 
proposed  would  be  valuable  in  ensuring 
the  requirement  of  equity  between  coal 
mining  activities  and  other  wetland 
impacting  activities,  and  indicated  that 
while  most  NPDES  permits  include 
conditions  to  protect  against  stream 
impacts,  they  do  not  usually  address 
wetland  impacts.  In  addition,  there  are 
no  clear  standards  for  stream 
replacement,  leading  to  poor 
reconstruction  techniques  with  little  or 
no  restoration  of  habitat  functions. 

As  stated  above,  the  Corps  is  in  the 
process  of  designing  stream  function 
protocols  to  aid  in  evaluating  mitigation 
projects. 

This  commenter  recommends  that  the 
following  language  be  included  into  the 
permit  language:  "Compensatory 
mitigation  will  be  required  to  offset 
losses  of  waters  of  the  U.S.,  consistent 
with  General  Condition  19". 

We  do  not  agree  this  is  necessary,  as 
General  Condition  19  applies  to  all 
nationwide  permits  and  does  not  need 
to  be  specifically  repeated  in  this  NWP, 
however,  we  agree  with  the  intent  of 
this  statement. 

Two  commenters  suggested  that  at  the 
very  least,  bonding  of  mitigation 
measiues  should  be  required  in  all 
cases.  One  of  these  commenters  argued 
that  performance  bonds  imder  30  U.S.C. 
1269  should  not  be  used  by  the  Section 
404  program  because  of  the  limitations 
imposed  on  these  bonds.  For  instance, 
neither  state  regulatory  authorities  nor 
OSM  have  authority  to  impose  bond 
liabilities  on  regidated  mines  beyond 
those  specified  in  the  mining  law  which 
are  established  by  law  as  that  amoimt 
needed  to  assiue  completion  of  the 
reclamation  plan  required  under  30 
U.S.C.  1268  and  not  section  404  of  the 
CWA.  Also,  if  there  was  a  violation  of 
the  Corps  mitigation  conditions,  the 


Corps  would  not  have  authority  to 
direct  the  expenditiue  of  those  funds. 

Requiring  a  bond  by  the  Corps  in 
certain  cases  is  consistent  with  existing 
policy  and  the  Corps  will  continue  to  do 
so  as  it  deems  appropriate. 

General  Condition  4 

One  commenter  stated  that  the 
purpose  of  valley  fills  is  not  to  impoimd 
water  but  rather  to  dispose  of 
overburden  or  waste  material. 
Furthermore,  the  commenter  asserted 
that  a  valley  fill  is  an  activity  that 
completely  eliminates  the  possibility  of 
movement  and  survival  of  aquatic  life. 
The  commenter  asserted  the  Bragg 
Settlement  contains  nothing  that  even 
remotely  purports  to  modify  any  Corps 
regulation  *  *  *.  The  Corps  must  still 
comply  with  these  and  all  other 
statutory  and  regulatory  requirements". 
The  commenter  indicated  that 
completely  filling  streams  by  valley 
filling  affects  the  necessary  life 
movements  of  all  aquatic  life  that  must 
move  within  or  between  those  streams. 
Furthermore,  the  commenter  asserted, 
valley  filling  violates  the  General 
Condition  because  not  only  does  it 
preclude  movement  of  species,  but 
destroys  the  species  themselves. 

Generally,  proposed  projects  are 
located  at  the  upper  limits  of  the 
watersheds  and  are  not  interfering  with 
aquatic  species  migration. 

It  is  our  position  that  this  NWP  is 
useful  in  expediting  the  processing  of 
permits  for  some  surface  coal  mining 
operations  provided  that  adequate 
compensatory  mitigation  accompanies 
the  activity  so  that  there  is  an  overall 
net  improvement  in  functions  of  the 
aquatic  environment.  Our  scope  of 
analysis  will  continue  to  be  limited  to 
the  impacts  to  the  aquatic  environment. 
The  locations  of  the  mines  are 
dependent  on  location  of  the  coal 

seams- 

The  existing  permit  relies  primarily 
on  any  state-required  mitigation  under 
SMCRA  to  address  impacts  to  the 
aquatic  environment.  The  Corps  has 
determined  that  this  is  not  appropriate, 
as  the  requirements  of  SMCRA  differ 
firom  those  of  the  CWA  and  reliance  on 
SMCRA  authorization  may  not  result  in 
adequate  mitigation  for  adverse  impacts 
to  the  aquatic  environment.  Therefore, 
the  reissued  permit  provides  for  Corps 
determination  of  appropriate  mitigation 
in  accordance  with  General  Condition 
19.  Corps  review  is  limited  to  the  direct, 
indirect,  and  ciunulative  effects  of  fills 
in  waters  of  the  U.S.  In  order  to  ensure 
that  appropriate  mitigation  is 
performed,  and  that  no  activities  are 
authorized  that  result  in  greater  than 
minimal  adverse  impacts,  either 


individually  or  cumulatively,  the 
revised  permit  also  requires  not  only 
notification,  but  also  explicit 
authorization  by  the  Corps  before  the 
activity  can  proceed.  The  Corps  believes 
that  both  of  these  changes  will 
strengthen  environmental  protection  for 
projects  authorized  by  this  permit.  This 
permit  will  be  reissued  as  proposed. 

22.  Removal  of  Vessels.  There  were  no 
changes  proposed  to  this  nationwide 
permit.  There  were  no  comments  on  this 
nationwide  permit.  The  nationwide 
permit  is  reissued  without  change. 

23.  Approved  Categorical  Exclusions. 
There  were  no  changes  proposed  to  this 
nationwide  permit.  One  commenter 
indicated  that  although  the  Office  of  the 
Chief  of  Engineers  may  have  been 
furnished  notice  of  a  list  of  activities, 
and  concurred,  a  list  of  activities  did  not 
appear  to  have  been  included  in  the 
referenced  August  9,  2001 ,  Federal 
Register  notice  on  which  the  reissuance 
of  the  NWP  Program  will  be  based.  The 
commenter  further  stated  that  the 
absence  of  this  critical  information 
mirrors  the  Corps  piece-mealing 
approach  to  Regulatory  implementation 
of  the  CWA  that  is  found  in  the  issuance 
of  Corps  permits  in  the  southeastern 
U.S.  The  commenter  also  stated  that 
because  of  the  lack  of  this  information, 
the  public  is  unable  to  determine 
whether  new  information  supporting 
reversal  may  have  become  available 
since  the  decisions  that  these  activities 
do  not  have  a  significant  effect  on  the 
human  environment.  Another 
commenter  stated  that  this  permit 
illegally  delegates  to  other  federal 
agencies  the  ability  to  decide  whether 
their  projects  will  result  in  more  than 
minimal  impacts.  The  permit  effectively 
has  no  ceiling  on  individual  or 
cumulative  impacts  and  covers  a  broad 
range  of  activities.  An  additional 
commenter  suggested  that  the  NWP  23 
activities  listed  are  extremely  dissimilar 
in  nature  and  impact.  It  is  not  possible 
for  the  agencies  to  have  made  a 
reasonable  evaluation  of  the  cumulative 
impacts  of  all  of  the  activities  in  this 
permit. 

When  the  Corps  considers  whether  an 
agency's  categorical  exclusions  have  no 
more  than  minimal  adverse  effects  on 
the  aquatic  environment  and  whether 
they  could  be  authorized  by  this  NWP. 
the  Corps  first  seeks  public  comment' 
and  publishes  the  proposal  in  the 
Federal  Register.  'The  Corps  then 
determines  whether  the  agencies 
categorical  exclusions  have  no  more 
than  minimal  adverse  effects  on  the 
aquatic  environment.  The  Corps  has  not 
approved  all  agency  categorical 
exclusions,  has  added  further 
conditions  and  has  required  pre- 
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construction  notiJBcations  to  ensure  that 
there  are  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment, 
individually  and  cumulatively. 
Furthermore,  Corps  districts  and 
divisions  have  the  discretionary 
authority  to  require  regional  conditions, 
case-specific  conditions  or  individual 
permits  where  the  adverse  effects  may 
be  more  than  minimal. 

One  commenter  indicated  that  all 
projects  requiring  stream  channelization 
should  be  evaluated  through  the 
Individual  Permit  process.  Another 
commenter  siiggested  projects  affecting 
more  than  Vioth  acre  of  wetland  should 
require  a  pre-construction  notification 
to  the  Corps  and  those  affiBcting  V3  acre 
should  require  an  Individual  Permit.  A 
commenter  recommended  all  bridge 
projects  that  are  not  longer  than  1.5 
times  bankfiill  width  should  be  elevated 
to  an  individual  permit  process. 
General  condition  21  contains 
provisions  to  minimize  adverse  impacts 
related  to  water  movement,  including 
channelization  and  passage  of  high 
water  flows.  When  reviewing  an 
agency's  categorical  exclusion  for 
approval  imder  this  NWP.the  Corps 
considers  the  need  for  a  pre- 
construction  notification.  We  have 
required  a  pre-construction  notification 
where  we  believe  that  it  was  necessary 
to  ensure  that  the  adverse  effects  would 
be  no  more  than  minimal,  and  we  have 
required  the  individual  permit  process, 
where  needed.  The  nationwide  permit  is 
reissued  without  change. 

24.  State  Administered  Section  404 
Programs.  There  were  no  changes 
proposed  to  this  nationwide  permit. 
One  commenter  stated  that  applicants 
will  find  it  difficult  to  keep  up  with  a 
complex  matrix  of  non-uniform 
approaches  to  regulating  water  bodies  if 
states  across  the  coimtry  run  their 
section  404  programs  differently. 

The  Corps  recognizes  that  nationally 
there  may  be  different  approaches  by 
the  states  toward  regulating  section  404 
discharges  into  those  waters.  However, 
the  Corps  will  not  change  the  way  the 
states  regulate  in  those  waters  by 
requiring  a  Corps  individual  permit 
process.  Currently,  this  NWP  is  only 
applicable  in  the  States  of  Michigan  and 
New  Jersey,  which  have  assumed  the 
Clean  Water  Act  section  404  authority 
in  Navigable  Waters  of  the  United  States 
based  on  historic  use  only.  In  those 
waters,  which  are  subject  to  section  10 
of  the  Rivers  and  Harbors  Act  based 
solely  on  the  historic  use  for  interstate 
waterbome  commerce,  the  state 
administers  the  Section  404  program 
while  the  Corps  has  a  permit  role  under 
Section  10.  Those  waters  do  not  have 
current  nor  are  they  susceptible  to  use 


for  water  borne  commerce.  The  Corps 
believes  that  the  states  are  considering 
and  adequately  addressing  the 
enviroiunental  impacts  of  these  projects. 
The  Corps  further  believes  that  Uiere  are 
no  impacts  affecting  waterbome 
commerce  needing  Section  10  review. 
Therefore,  there  is  no  need  to  process  an 
individual  permit  for  these  activities. 
The  nationwide  permit  is  reissued 
without  change. 

25.  Structural  Discharges.  There  were 
no  changes  proposed  to  this  nationwide 
permit.  There  were  no  comments  on  this 
nationwide  permit.  The  nationwide 
permit  is  reissued  without  change. 

26.  [Reserved]  One  commenter 
indicated  that,  if  reissued,  NWP  26  must 
be  modified  to  significantly  lower  the 
threshold  of  activities  not  requiring  an 
individual  permit. 

There  are  no  plans  to  reissue  NWP  26. 
This  NWP  expired  on  June  7,  2000.  The 
number  26  is  being  reserved  to  avoid  the 
need  to  renumber  all  of  the  subsequent 
NWPs.  We  believe  that  renumbering 
NWPs  27  through  44  would  be 
confusing  and  uimecessary. 

27.  Wetland  and  Riparian  Restoration 
and  Creation  Activities:  In  the  August  9, 
2001,  Federal  Register  notice,  we  . 
proposed  to  modify  this  NWP  by 
combining  two  categories  of  land  ("any 
Federal  land"  and  "any  private  or 
public  land")  into  a  single  category: 
"any  other  public,  private,  or  tribad 
lands".  Therefore,  there  would  be  three 
categories  of  land  that  would  be  eligible 
for  NWP  27  activities,  instead  of  four 
categories.  This  change  will  not  affect 
how  or  if  any  activities  will  be 
authorized  by  this  NWP. 

Many  commenters  supported  the 
Corps  proposal  to  combine  the  four 
categories  of  lands  into  three  categories. 
A  commenter  recommended  limiting 
the  use  of  this  NWP  to  activities 
conducted  or  sponsored  by  Federal  or 
state  agencies.  One  commenter 
suggested  adding  the  National  Marine 
Fisheries  Service  and  the  National 
Ocean  Service  to  paragraph  (a)(1).  This 
commenter  also  recommended  adding 
"the  construction  of  oyster  habitat  over 
unvegetated  bottom  in  tidal  waters"  to 
the  list  of  examples  of  activities 
authorized  by  this  permit.  This 
commenter  said  that  these  changes 
would  result  in  a  reduction  in  Corps 
workload,  and  authorize  activities 
conducted  under  National  Marine 
Fisheries  Service  and  National  Ocean 
Service  restoration  grant  programs. 

To  simplify  the  descriptions  of  the 
types  of  lands  eligible  for  this  NWP,  we 
are  combining  paragraphs  (a)(2)  and 
(a)(4)  of  NWP  27  to  read  as  "any  other 
public,  private,  or  tribal  land"  in 
paragraph  (a)(3);  The  previous  text  of 


paragraph  (a)(3)  has  been  moved  to 
paragraph  (a)(2). 

We  do  not  agree  that  this  NWP  should 
be  limited  to  activities  conducted  or 
sponsored  by  Federal  or  state  agencies, 
because  such  a  restriction  would  affect 
the  ability  of  the  Corps  to  effectively 
authorize  aquatic  habitat  restoration  or 
creation  (establishment)  activities 
conducted  by  individuals,  non- 
government organizations,  or  local 
governments.  We  have  added  "the 
construction  of  oyster  habitat  over 
imvegetated  bottom  in  tidal  waters"  to 
the  list  of  examples  of  activities 
authorized  by  this  NWP.  Siace  the 
construction  of  oyster  habitat  in  tidal 
waters  could  potentially  affect 
navigation,  it  is  important  to  consider 
General  Condition  1.  The  construction 
of  oyster  habitat  in  tidal  waters  caimot 
have  a  more  than  minimal  adverse  effect 
on  navigation. 

We  have  modified  paragraph  (a)(1)  to 
include  restoration  activities  imdertaken 
through  the  programs  of  the  National 
Marine  Fisheries  Service  and  the 
National  Ocean  Service.  In  addition,  we 
have  modified  the  text  of  this  NWP  by 
adding  the  phrase  "  *  *  *,  to  the  extent 
that  a  Corps  permit  is  required,  *  *  *  " 
after  the  phrase  "Activities  authorized 
by  this  NWP  include  *  *  *". 

One  commenter  stated  that,  even 
though  activities  authorized  by  permit 
would  result  in  an  increase  of  wetland 
habitat,  NWP  27  should  have  an  upper 
limit  to  require  more  detailed  review  of 
restoration  and  creation  projects  that 
involve  larger  impacts  to  wetlands. 
Another  conunenter  said  that  an  acreage 
limit  is  needed  for  this  NWP  because 
there  are  inadequate  assurances  that  it 
authorizes  only  activities  with  minimal 
adverse  enwonmental  effects.  This 
commenter  suggested  imposing  a  250 
linear  foot  limit  and  a  V4  acre  limit  on 
wetland  impacts  for  restoration 
activities  and  a  five  acre  limit  for 
wetland  enhancement  projects.  This 
commenter  also  recommended  requiring 
notification  and  agency  coordination  for 
all  activities  imdertaken  by  private 
individuals  that  impact  wetlands  or 
more  than  100  linear  feet  of  stream,  with 
the  notification  including 
docimientation  of  the  hydrologic 
analyses  used  to  design  the  project. 
Another  commenter  said  that  the 
"wetland  enhancement,  restoration  or 
creation  agreement"  described  in 
paragraph  (a)(1)  should  be  reviewed  and 
approved  by  the  Corps  and  other 
resoiut:e  agencies  and  each  agreement 
should  have  enforceable  conditions. 

We  do  not  agree  that  acreage  or  linear 
limits  are  necessary  for  this  NWP,  since 
it  authorizes  activities  that  restore, 
enhance,  or  create  aquatic  liabitats.  The 
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terms  of  this  NWP,  as  well  as  the 
notification  requirements  described  in 
paragraph  (b),  will  ensure  that  the 
activities  authorized  by  this  NWP  result 
only  in  minimal  adverse  effects  on  the 
aquatic  enviroiunent.  District  engineers 
will  review  pre-construction 
notifications  for  activities  on  public  and 
private  land  not  conducted  under  the 
terms  of  paragraphs  (a)(1)  or  (a)(2)  and 
determine  whether  those  activities  will 
residt  in  minimal  adverse  effects  on  the 
aquatic  enviroiunent.  Agency 
coordination  is  not  necessary  for  NWP 
27  activities  undertaken  by  private 
individuals  because  Corps  personnel 
have  the  expertise  necessary  to  evaluate 
proposed  nVvP  27  activities.  We  do  not 
believe  that  it  is  necessary  for  the  Corps 
and  other  resoiuce  agencies  to  review 
agreements  between  landowners  and  the 
U.S.  Fish  and  Wildlife  Service  or 
Natiual  Resources  Conservation  Service. 
We  conciur  that  these  agreements  should 
have  enforceable  conditions. 

One  commenter  suggested  adding  the 
phrase  "*  *  *  and  the  planting  of 
appropriate  wetland  species"  aft«r  the 
phrase  "*  *  *  activities  needed  to 
reestablish  vegetation  *  *  *"and 
changing  "*  *  *  mechanized  land 
clearing  to  remove  imdesirable 
vegetation*  *  *"to"*  *  * 
mechanized  land  clearing  to  remove 
non-native  invasive,  exotic  or  nuisance 
vegetation  *  *  *". 

We  concur  with  these 
recommendations  emd  have  made  these 
changes  to  the  text  of  the  NWP. 

One  commenter  objected  to  the 
reissuance  of  this  NWP,  stating  that  it 
lacks  effective  oversight,  especially  for 
activities  on  public  and  private  lands, 
its  use  has  not  been  effectively 
monitored  in  the  Corps  regvilatory 
database,  and  the  terms  "restoration" 
and  "enhanceinent"  are  inadequately 
defined.  To  address  these  concerns,  this 
commenter  suggested  that  all  projects 
must  be  subjected  to  strict,  enforceable 
success  criteria;  all  failed  projects  must 
be  corrected  to  offset  any  adverse 
impacts  to  waters  of  the  United  States; 
all  permitted  projects  must  be  overseen 
by  a  qualified  restoration  specialist; 
only  Uiose  activities  with  high 
likelihood  of  success  should  be 
approved;  include  a  more  extensive  list 
of  activities  not  authorized  by  NWP  27; 
prohibit  the  use  of  NWP  27  to  construct 
compensatory  mitigation  projects;  and 
limit  NWP  27  to  one  use  per  applicant 
per  stream.  One  commenter  said  that 
this  NWP  should  not  authorize  the 
construction  of  mitigation  banks. 

As  with  all  NWPs,  the  use  of  this 
NWP  is  monitored  by  each  of  the  Corps 
districts,  to  ensiu«  that  it  authorizes 
only  those  activities  vtrith  individual 


and  cumulative  adverse  effects  on  the 
aquatic  environment. 

Since  the  publication  of  five  new  and 
six  modified  NWPs  in  the  March  9, 
2000,  issue  of  the  Federal  Register  (65 
FR  12818),  the  terms  "restoration"  and 
"enhancement"  have  been  defined  in 
the  "Definitions"  section  of  the  NWPs. 
SinCe  that  time,  the  Federal  government 
has  adopted  new  definitions  for 
purposes  of  tracking  losses  and  gains  of 
wetlands  under  the  previous 
Administration's  Clean  Water 
ActionPlan.  The  new  definitions  also 
apply  to  mitigation  activities  for  other 
types  of  aquatic  habitats.  Under  the  new 
definition  for  restoration,  there  are  two 
types  activities:  re-establishment  and 
rehabilitation.  Re-establishment 
involves  the  rebuilding  of  a  former 
wetland,  resulting  in  a  net  gain  in 
wetland  acres.  Rehabilitation  involves 
the  manipulation  of  a  degraded  wetland 
to  repair  natural  or  historic  functions, 
but  does  not  result  in  a  net  gain  in 
wetland  acres.  Enhancement  is  the 
manipulation  of  a  wetland  for  a  specific 
piupose,  resulting  in  increases  in  some 
wetland  functions  and  declines  in  other 
wetland  functions,  with  no  gain  in 
wetland  acres. 

Where  strict  criteria  are  necessary  to 
ensvtre  the  success  of  stream  or  wetland 
restoration  projects,  district  engineers 
can  add  special  conditions  to  NWP  27 
authorizations  to  specify  success 
criteria.  If  those  success  criteria  are  not 
met,  district  engineers  can  use  their 
enforcement  authority  to  require  the 
permittee  to  identify  the  reasons  for 
failiue  and  implement  necessary 
remedial  measures.  We  do  not  agree  that 
it  is  necessary  for  activities  authorized 
by  this  NWP  to  be  overseen  by  qualified 
restoration  specialists.  The  text  of  NWP 
27  clearly  states  what  is  not  authorized 
by  the  NWP;  we  do  not  believe  any 
additional  clarification  is  necessary. 
Since  NWP  27  authorizes  activities  that 
provide  benefits  for  the  aquatic 
environment,  it  would  not  be 
appropriate  to  limit  the  use  of  this  NWP 
to  one  time  per  project  proponent  per 
stream  channel. 

We  maintain  our  position  that  NWP 
27  should  authorize  the  construction  of 
compensatory  mitigation  sites, 
including  mitigation  banks,  provided  ■ 
those  sites  result  in  net  increases  in 
aquatic  resource  functions  and  values. 
NWP  27  requires  compensatory 
mitigation  for  impacts  to  waters  of  the 
United  States  caused  by  the  authorized 
work,  as  well  as  notification  to  the 
district  engineer  in  accordance  with 
General  Condition  13.  A  mitigation  bank 
can  also  be  authorized  by  NWP  27,  as 
long  as  the  mitigation  bank  has  been 


approved  under  the  1995  Interagency 
Mitigation  Banking  Guidelines. 

One  commenter  recommended  that 
the  use  of  this  permit  should  be  limited 
to  restoring  streams  to  their  historic, 
undegraded  states  to  prevent  their  use 
as  a  flood  control  projects.  Another 
commenter  said  that  district  engineers 
should  have  the  authority  to  waive  the 
prohibition  against  conversions  of 
certain  types  of  streams  or  natural 
wetlands  to  other  aquatic  habitat  types 
that  could  provide  more  environmental 
benefits  for  local  watersheds. 

NWP  27  does  not  authorize  flood 
control  projects.  This  NWP  authorizes 
stream  restoration  activities,  which  may 
include  grading  stream  banks  and 
riparian  areas  so  that  those  riparian 
areas  are  flooded  more  frequently  by  the 
streams.  In  other  words,  flood  storage 
capacity  may  be  increased  by  a  stream 
restoration  project,  but  the  increase  in 
flood  storage  capacity  is  not  the  main 
goal  of  the  project.  We  do  not  agree  that 
this  NWP  should  allow  flexibility  to 
waive  prohibitions  against  certain 
conversion  activities,  since  conversions 
of  streams,  wetlands,  and  other  waters 
may  result  in  more  than  minimal 
adverse  effects  to  the  aquatic 
environment.  If  such  conversions  would 
provide  net  benefits  for  watersheds, 
then  those  activities  could  be  authorized 
by  other  types  of  permits,  including 
standard  permits. 

A  commenter  suggested  that  NWP  27 
should  be  modified  to  prohibit  the 
creation  of  open  water  areas  in  existing 
wetlands  and  the  relocation  of  existing 
wetlands.  One  commenter  supported 
the  provision  that  states  this  NWP  does 
not  authorize  the  conversion  of  natural 
wetlands  into  another  aquatic  use,  but 
recommended  prohibiting  the 
"relocation  of  aquatic  habitat  types  on 
the  project  site"  and  prohibiting  the  use 
of  riprap  or  other  armoring  material. 
One  commenter  said  that  activities 
authorized  by  this  NWP  should  not  be 
.  allowed  to  alter  the  basic  functions  and 
habitat  of  "high  quality  wetlands"  and 
that  all  projects  should  have  a  long-term 
management  plan  with  a  binding 
contract  between  the  landowner  and  the 
Federal  and  state  fish  and  wildlife 
agencies,  not  the  Natural  Resources 
Conservation  Service. 

We  maintain  our  position  that  the 
relocation  of  non-tidal  waters,  including 
non-tidal  wetlands,  on  the  project  site 
should  be  authorized  by  this  NWP, 
provided  there  are  net  gains  in  aquatic 
resource  functions  and  values.  We  do 
not  agree  that  this  NWP  should  prohibit 
the  use  of  riprap  because  riprap    • 
contains  crevices  and  other  habitat 
features  for  small  organisms.  Other 
armoring  materials  can  provide  habitat 
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for  aquatic  oiganisms.  The  use  of 
armoring  materials  for  stream  and 
wetland  restoration  activities  is  at  the 
discretion  of  the  district  engineer.  We 
do  not  agree  that  it  is  necessary  to  have 
a  long-term  management  plan  with  a 
binding  agreement  between  landowners 
and  the  Federal  and  state  fish  and 
wildlife  agencies  for  all  activities    - 
authorized  by  this  NWP. 

One  commenter  said  that  some 
activities  authorized  by  this  NWP  do  not 
comply  with  the  Clean  Water  Act.  One 
example  offered  by  this  commenter  is 
the  conversion  of  waters  of  the  United 
States  to  storm  water  treatment  facilities 
and  sewage  treatment  facilities,  imder 
the  guise  of  restoration  and  mitigation. 
This  commenter  states  that  NWP  27 
should  be  revoked  because  the  activities 
authorized  by  this  NWP  are  not  similar 
in  nature  and  it  is  unreasonable  to 
conclude  that  all  of  the  cumulative 
adverse  impacts  on  the  human 
environment  could  be  considered  for 
such  a  cat^ory  of  dissimilar  activities. 

This  NWP  does  not  authorize  the 
construction  of  storm  water 
management  facilities  or  sewage 
treatment  facilities.  Storm  water 
management  facilities  and  sewage 
treatment  facilities  may  be  authorized 
by  NWP  43  or  individual  permits.  The 
activities  authorized  by  NWP  27  comply 
with  the  similar  in  nature  requirement 
for  general  permits.  This  NWP 
authorizes  aquatic  habitat  restoration, 
creation,  and  enhancement  activities 
that  provide  benefits  for  the  aquatic  and 
human  environments.  NWP  27  is 
reissued  with  the  modification 
discussed  above. 

28.  Modifications  of  Existing  Marinas. 
There  were  no  changes  proposed  to  this 
nationwide  permit.  There  were  no 
comments  on  this  nationwide  permit. 
The  nationwide  permit  is  reissued 
without  change. 

29.  Single-family  Housing.  There  were 
no  changes  proposed  to  this  nationwide 
permit.  One  commenter  stated  that  the 
Corps  has  foiled  to  demonstrate  with 
sulwtantial  evidence  that  the  acreage 
limits  applicable  to  this  and  many  other 
NWPs  is  sufficiently  protective  of  the 
environment.  The  commenter  also 
stated  that  the  Corps  must  validate,  with 
evidence  and  an  environmental  impact 
analysis,  the  acreage  limits  it  sets  for  all 
NWPs.  Another  commenter  said  that 
single-family  housing  is  not  a  water 
dependent  activity,  and  therefore  it  is 
presumed  that  alternative  locations  are 
available  for  these  activities.  That 
commenter  also  stated  that  activities 
authorized  by  this  permit  are  not  similar 
and  result  in  more  than  minimal 
adverse  environmental  e£Fects,  even 
individually,  much  less  cumulatively 


and,  that  the  acreage  limits  are  arbitrary 
and  capricious.  Another  commenter 
recommended  a  full  environmental 
impact  statement  and,  at  a  minimum, 
only  use  the  permit  to  authorize  homes, 
without  attendant  features,  with  a  Vio 
acre  limit  and  that  the  Corps  establish 
a  process  to  monitor  cumulative  impacts 
over  time.  The  commenter  also 
recommended  the  Corps  prohibit  use  of 
this  permit  in  high  growth  counties  and 
that  it  not  be  used  to  authorize 
placement  of  septic  tanks  or  leach  fields 
in  wetlands. 

The  Corps  believe  that  the  listing  of 
the  type  of  activities  authorized  by  this 
NWP  will  ensure  that  those  activities 
authorized  by  this  NWP  will  be  similar 
in  nature.  Fuirther,  we  believe  that 
normally  these  activities  will  have  no 
more  than  minimal  adverse  effects  on 
the  aquatic  environment,  individually 
and  cumulatively.  Further,  Division  and 
District  Engineers  will  condition  such 
activities  where  necessary  to  ensure  that 
these  activities  will  have  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  Therefore  we  find  that  the 
NWPs  do  not  require  an  EIS.  However, 
we  do  prepare  environmental 
assessments  to  assess  potential  impacts. 
NWP  29  was  originally  issued  with  a  Va 
acre  maximum  limit.  We  reviewed  this 
threshold  in  1999  and  decided  to  reduce 
the  maximiun  acreage  limit  for  NWP  29 
to  V4  acres.  We  continue  to  believe  that 
this  is  the  appropriate  maximum 
acreage  limit.  The  enviroiunental 
assessment  for  this  NWP  is  published 
on  our  webpage  for  review.  It  is  true  that 
the  activities  authorized  by  the  NWP  are 
not  water  dependent  as  defined  in  the 
Section  404(b)(1)  guidelines.  However, 
the  alternatives  test  does  not  apply  to 
NWPs  as  stated  in  the  404(b)(1) 
guidelines.  Therefore,  it  is  not  presmned 
that  alternative  locations  are  available 
for  these  activities.  Furthermore,  the 
EPA  and  the  Corps  issued  additional 
guidance  on  March  6, 1995  regarding 
compliance  with  the  Section  404(b)(1) 
guidelines  for  small  landowners.  These 
activities  comply  with  this  gmdance. 
This  gmdance  is  also  available  on  the 
Corps  webpage.  The  nationwide  permit 
is  reissued  without  change. 

30.  Moist  Soil  Management  for 
Wildlife.  There  were  no  changes 
proposed  to  this  nationwide  permit. 
One  commenter  suggested  that  this 
permit  be  revised  to  allow  local  public 
agencies  to  conduct  these  activities, 
especially  when  they  would  result  in 
environmentally  useful  activities. 
Another  commenter  stated  that,  because 
the  activities  authorized  by  this  permit 
are  not  similar,  the  permit  should  be 
withdrawn.  They  go  on  to  say  that  since 


the  general  public  cannot  determine 
what  activities  are  authorized  by  this 
permit,  direct,  indirect,  or  secondary 
impacts  cannot  be  determined  to  result 
in  minimal  adverse  environmental 
impacts. 

We  agree  that  this  NWP  should  also 
allow  local  agencies  to  conduct  these 
activities  on  public  property.  Therefore 
we  have  modified  the  NWP  to  allow 
activities  on  local  government  agency 
owned  or  managed  property  to  also  be 
authorized  by  this  NWP.  We  believe  that 
the  terms  and  conditions  will  ensure 
that  the  adverse  effect  on  the  aquatic 
environment  will  be  minimal.  Further 
we  believe  this  change  will  provide  for 
additional  opportimities  for  activities  to 
provide  needed  environmental  benefits. 
Also  should  some  of  these  activities 
have  the  possibility  to  have  adverse 
enviroiunental  effects,  the  Corps 
districts  or  divisions  have  the 
discretionary  authority  to  require 
activity  specific  conditions  or  regional 
conditions.  We  believe  that  the  listing  of 
the  type  of  activities  will  ensure  that 
those  activities  authorized  by  this  NWP 
will  be  similar  in  natiu^.  Further,  we 
believe  that  normally  these  activities 
will  have  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment, 
individually  and  ciunulatively.  Further, 
Division  and  District  Engineers  will 
condition  such  activities  where 
necessary  to  ensure  that  these  activities 
will  have  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment, 
individually  and  ciunulatively.  The 
nationwide  permit  is  reissued  with  the 
change  described  above. 

31.  Maintenance  of  Existing  Flood 
Control  Facilities.  The  Corps  proposed 
to  modify  NWP  31  to  clarify  Corps 
policy  and  requirements  regarding 
mitigation  for  maintenance  activities. 
We  sdso  proposed  to  clarify 
documentation  reqiiirements  for  the 
baseline  determination,  and  allow 
maintenance  of  areas  that  are  a  part  of 
the  flood  control  facility  without 
constructed  channels  provided  that  the 
Corps  approves  Best  Management 
Practices  to  ensure  that  adverse 
environmental  effects  are  no  more  than 
minimal. 

Two  commenters  insisted  that  the 
language  of  this  NWP  must  be  clear  that 
exempt  facilities  are  not  now  regulated 
and  they  suggested  that  facilities  built 
.prior  to,  or  that  were  not  subject  to 
mitigation  as  part  of  the  CWA,  should 
not  now  be  subject  to  mitigation 
requirements  for  routine  maintenance. 
They  suggested  that  the  language  of  the 
ciurently  proposed  NWP  conflicts  with 
the  Corps  policy  indicating  that  routine 
maintenance  impacts  are  temporary  and 
generally  not  worthy  of  mitigation.  They 
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questioned  how  one  mitigates  for 
"unspecified  discharges".  They  also 
agree  with  the  Corps  Civil  Works  policy 
that  one-time  mitigation  should  be 
required  as  part  of  the  project  and 
should  address  all  permanent  and 
temporary  impacts,  and  that  this  should 
be  required  at  the  time  the  project  is 
initially  constructed.  Most  commenters 
agreed  that  a  one  time  mitigation 
requirement  for  these  maintenance 
projects  may  be  appropriate. 

We  do  not  agree  that  discharges  of 
dredged  or  fill  material  in  waters  of  the 
United  States  that  are  part  of  a  pre-Clean 
Water  Act  flood  control  facility  are 
exempt  irom  permit  or  mitigation 
requirements.  Although  discharges 
associated  with  the  construction  of 
facilities  that  pre-date  the  Clean  Water 
Act  are  not  subject  to  any  retroactive 
authorization  requirement,  waters  of  the 
U.S.  flowing  through  such  facilities  are 
not  excluded  from  jurisdiction  under 
the  Act.  As  such,  discharges  of  dredged 
or  fill  materials  into  these  waters  remain 
subject  to  section  404  requirements. 
NWP  31  conveys  the  section  404 
authorization  for  discharges  associated 
with  flood  control  facility  maintenance 
activities,  provided  (1)  That  a 
maintenance  baseline  is  established,  (2) 
that  the  adverse  effects  of  discharges 
associated  with  establishing  that 
baseline  are  adequately  mitigated,  and 
(3)  that  discharges  associated  with 
subsequent  maintenance  activities  do 
not  alter  the  maintenance  baseline.  We 
believe  that  mitigation  need  only  be 
imposed  once,  as  part  of  the 
establishment  of  the  maintenance 
baseline,  to  ensure  that  the  loss  of 
waters  of  the  U.S.  that  are  attributable 
to  discharges  associated  with  the 
establishment  of  that  b£iseline  are  no 
more  than  minimal.  Once  this  is 
accomplished,  regulated  discharges  that 
are  associated  with  maintaining  the 
established  baseline,  and  that  do  not 
incur  losses  beyond  those  addressed  in 
conjunction  with  the  establishment  of 
that  baseline,  are  authorized  imder  NWP 
31  without  the  need  for  further 
mitigation. 

We  believe  that  the  utilization  of  the 
"maintenance  baseline"  procedure  is 
consistent  with  Corps  policy  to  the 
effect  that  "routine  maintenance 
impacts  are  temporary  and  generally  not 
worthy  of  mitigation."  The  maintenance 
baseline  estabUshes  the  limits  within 
which  regulated  maintenance-related 
discharges  are  authorized  by  NWP  31, 
and  excluded  from  additional  mitigation 
requirements.  We  agree  that,  ideally,  all 
mitigation  for  permanent  and  temporary 
impacts  resulting  from  the  construction 
of  flood  control  facilities,  and  from  the . 
inevitable  maintenance,  should  be 


imposed  only  once,  at  the  time  of  initial 
construction.  The  Clean  Water  Act  does 
not  provide  .an  exemption  for  discharges 
into  the  waters  of  the  U.S.  specifically 
for  maintenance  of  flood  control 
facilities.  Unless  section  404 
authorization  for  discheirges  associated 
with  regulated  construction  and 
maintenance  activities  has  been 
conveyed  through  some  other  means, 
such  as  through  the  Federal  Project 
authorization  process,  authorization 
through  the  Corps  permit  process  is 
required.  As  previously  indicated, 
altiiough  section  404  authorization  is 
not  required  for  discharges  associated 
with  flood  control  facility  construction 
that  pre-dates  the  Clean  Water  Act,  the 
Act  does  not  exempt  discharges  in 
waters  of  the  U.S.  \ha.t  may  accompany 
the  maintenance  of  these  facilities.  We 
believe  that  NWP  31,  with  the  inclusion 
of  the  maintenance  baseline  provision, 
is  a  reasonable  and  appropriate 
procedure  for  conveying  the  section  404 
authorization  required  for  maintenance- 
related  discharges  that  have  not  been 
previously  authorized  through  other 
means.  Finally,  the  question  as  to  how 
one  mitigates  for  "imspecified 
discharges"  is,  we  believe,  based  on  a 
misprint  in  the  original  Federal  Register 
notice.  The  preamble,  at  page  42077  of 
this  notice  indicates  that  we  intended  to 
"*  *  *  proactively  prescribe  mitigation 
for  *  *  *  unspecified  discharges 
*  *  *"  (emphasis  added).  This  sentence 
should  have  read  "*  *  *  proactively 
proscribe  mitigation  for  *  *  * 
unspecified  discharges  *  *  *" 

One  commenter  suggested  that  the 
mitigation  requirement  should  consider 
futiu^,  cumulative  impacts  as  these 
impacts  would  likely  result  in  more 
than  minimal  adverse  impacts  to  aquatic 
resources. 

We  believe  that  mitigation 
requirements  associated  with  NWP  31, 
as  proposed,  are  sufficient  to  accoimt  for 
future,  cumulative  impacts.  As 
envisioned,  mitigation  will  be  required 
for  adverse  effects  on  the  aquatic 
environment  that  are  attributable  to 
regulated  discharges  associated  with  the 
establishment  of  the  baseline  physical 
parameters  (i.e.,  the  maintenance 
baseline)  of  the  flood  control  facility. 
Maintenance-related  discharges  that  do 
not  exceed  the  established  maintenance 
baseline  will  not  result  in  losses  of 
aquatic  resources  beyond  those 
addressed  at  the  time  the  maintenance 
baseline  is  established.  Discharges  that 
exceed  the  established  maintenance 
baseline  are  not  eligible  for 
authorization  under  NWP  31. 

One  commenter  stated  that  baseline 
criteria  are  often  difficult  to  produce, 
especially  for  much  smaller  drainage/ 


utility  districts  which  may  not  have  nor 
maintain  such  records.  Two  other 
commenters  indicated  their  support  for 
revisions  to  this  pecmit  which  recognize 
that  cyclic  maintenance  is  inherent  in 
the  continued  operation  of  flood  control 
facilities,  and  that  regulated  discharges 
will  inevitably  occur  as  a  result  of  this 
activity.  They  also  support  the  revisions 
allowing  discharges  in  emergency 
situations.  They  suggested  that  the 
Corps  should  clarify  that,  in  situations 
where  baseline  information  is 
unavailable  due  to  the  age  of  the  facility, 
lack  of  construction  drawings  will  not 
preclude  use  of  this  NWP. 

We  acknowledge  that  producing 
records  of  baseline  parameters  may  not 
be  possible  in  all  cases,  but  we  can  not 
waive  this  requirement.  In  these  cases, 
a  new  maintenance  baseline  must  be 
established  before  the  maintenance- 
related  discharges  in  the  subject  facility 
are  eligible  for  authorization  under 
NWP  31. 

One  commenter  suggested  that  the 
proposal  to  authorize  maintenance 
activities  on  natural  features  is  a 
departure  from  previous  practice  and 
creates  the  greatest  risk  for  more  than 
minimal  adverse  environmental 
impacts.  Also,  they  state  that  they 
believe  it  is  critical  that  the  Corps 
articulate  its  basis  for  extending 
authorization  into  areas  that  previously 
have  been  prohibited  under  this  NWP, 
as  well  as  an  explanation  as  to  why  it 
believes  that  adequate  protection  will  be 
provided  through  the  use  of  BMPs.  They 
want  the  Corps  to  clarify  under  what 
circumstances  it  considers  a  natural 
segment  to  be  "incorporated"  into  a 
flood  control  facility,  as  the  term  may  be 
interpreted  broadly  to  the  detriment  of 
aquatic  resoiut;es.  Lastly,  they  also 
believe  that  the  open  ended  nature  of 
the  provision  may  lead  to  greater  than 
minimal  impacts  and  confusion  after  the 
activities  are  completed,  when 
mitigation  is  required,  and  urge  the 
Corps  to  make  clear  that  this  provision 
only  applies  to  situations  satisfying  the 
minimal  effects  test  in  light  of  existing 
regulatory  provisions  that  already 
provide  for  emergency  permitting. 
-  The  incorporation  of  natural  areas 
into  an  overall  flood  control  facility  is 
accomplished  through  the  establishment 
of  a  maintenance  baseline  that  includes 
these  areas.  Although  the  current  NWP 
31  differs  from  its  predecessor  with 
respect  to  the  treatment  of  these  natural 
areas,  this  NWP  does  not  authorize 
discharges  that  exceed  this  baseline.  As 
such,  NWP  31  does  not  authorize  any 
regulated  discharge  that  results  in  the 
further  loss  of  jiuisdictional  aquatic 
areas  in  the  flood  control  facility, 
including  those  in  the  subject  natiual 
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areas.  Upon  incorporation  in  the 
maintenance  baseline,  the  physical 
parameters  of  the  natural  area  can  be 
maintained,  but  not  exceeded,  through 
maintenance  activities  that  may  involve 
regulated  discharges  that  are  authorized 
by  NWP  31.  For  example,  scoured  banks 
in  a  natival  area  may  be  restored  to  the 
baseline  condition  [but  o/i/y  restored, 
not  exceeded)  through  a  discharge  of  fill 
material  that  is  authorized  under  NWP 
31.  Beyond  this,  the  application  of  Best 
Management  Practices  (such  as  a  time- 
of-year  restriction  on  the  discharge)  may 
further  minimize  adverse  effects  on  the 
aquatic  environment.  As  with  all  NWPs, 
Ck)rps  Districts  may  "override"  the  use 
of  this  NWP  by  requiring  individual 
permits  in  situations  where  the  District 
believes  that  adverse  effects  are  likely  to 
exceed  the  minimal  level.  In  light  of 
these  factors,  we  do  not  agree  that  the 
concerns  presented  in  this  comment 
warrant  further  modification  of  NWP  31. 

One  commenter  objects  to  the  "one- 
time mitigation  requirement"  as  the 
Corps  has  not  satisfactorily 
demonstrated  that  compensatory 
mitigation  is  successful  in  replacing  the 
lost  functions  and  values  destroyed 
through  the  original  construction  of  the 
flood  control  facility.  They  also  state 
that  it  is  impossible  to  pre-determine 
the  magnitude  of  potential  adverse 
impacts  when  there  are  no  limits  on  the 
acreage  of  impacts  or  cubic  yardage  of 
excavation  authorized  under  this 
permit. 

Excavation  in  waters  of  the  U.S.  that 
results  in  only  incidental  fallback  is  not 
regulated  under  section  404  of  the  Clean 
Water  Act,  and  such  activities  are  not 
subject  to  mitigation  requirements 
imposed  under  that  law.  Regardless,  in 
the  context  of  the  NWPs,  the  mitigation 
of  the  adverse  effects  of  regulated 
activities  need  only  offset  those  effects 
such  that  "no  more  than  minimal" 
adverse  effects  remain,  and  not 
necessarily  to  guarantee  that  losses  are 
exhaustively  compensated.  NWP  31 
authorizes  maintenance-related 
discharges  that  are  subject  to  regulation 
under  section  404.  The  establishment  of 
the  maintenance  baseline,  in  effect, 
identifies  the  location  and  physical 
dimensions  of  waters  of  the  U.S.  that 
have  been  incorporated  in  the  flood 
control  facility.  Discharges  that  result  in 
losses  of  these  waters  (i.e.,  that  exceed 
the  maintenance  baseline)  are  not 
eligible  for  authorization  under  NWP 
31.  In  light  of  this,  we  believe  that  the 
"one  time  mitigation  requirement" 
imposed  in  conjimction  with  the 
establishment  of  the  maintenance 
baseline  is  sufficient  for  the  purpose  of 
this  NWP. 


One  commenter  indicated  that  there 
are  far  too  many  unclear  considerations 
in  this  permit  for  it  to  protect  water 
quality  and  critical  aquatic  habitat.  They 
reconunend  the  Corps  (1)  Process 
emergency  activities  through  individual 
permits,  (2)  maintain  and  strengthen 
existing  mitigation  requirements  for 
unavoidable  impacts  and  amend  as 
needed  to  comport  with  aquatic  habitat 
changes,  (3)  develop  a  clear  definition  of 
acceptable  maintenance  baselines  and  a 
clear  explanation  of  what  constitutes 
suitable  documentation,  and  (4)  include 
adequate  conditions  that  further  protect 
water  quality  and  aquatic  habitat  and 
must  allow  comment  from  the  public 
prior  to  adoption  and  implementation. 

Although  we  respect  the  concerns  that 
are  implicit  in  this  comment,  we  do  not 
agree  that  further  modification  or 
elaboration  of  NWP  31  (or  of  our 
emergency  permit  procediu-es)  is  a 
necessary  or  appropriate  way  to  address 
them.  In  adopting  generic  permits  such 
as  NWP  31,  and  in  designing  emergency 
procedures  for  nationwide  application, 
we  try  to  avoid  being  unnecessarily 
prescriptive  or  restrictive.  Our  intent  is 
to  afford  Corps  Division  and  District 
offices  with  significant  discretion  and 
latitude  as  to  \he  final  application  of  the 
NWP  program  and  the  emergency 
procediues,  in  order  to  allow  them  to 
tailor  the  actual  application  of  the 
NWPs  to  the  nuances  of  local  situations 
that  we  can  not  anticipate.  Toward  this 
end,  we  strive  to  make  the  generic 
NWPs  as  broad  as  possible  within  the 
constraints  imposed  by  the  law  and 
related  regulations,  in  order  to 
maximize  the  potential  applicability  of 
these  permits.  At  the  same  time,  we 
provide  our  Division  and  District  offices 
with  the  authority  to  further  condition, 
modify,  suspend,  or  revoke  these 
permits  in  response  to  regional  or  local 
conditions  that  demand  such  actions  to 
ensiu«  that  effects  remain  at  or  below 
the  "minimal"  level.  The  corollary  to 
that  authority  is  the  Division  and 
District  responsibility  to  ensure  that  the 
"no  more  than  minimal"  threshold  is 
not  exceeded  by  individual  activities 
authorized  imder  a  NWP. 

One  commenter  recommended  that 
the  Corps  consider  a  review  of  potential 
cost  to  the  applicant  in  establishing  a 
maintenance  baseline  on  a  given  project. 
They  also  opined  that  any  review  of 
whether  a  project  has  been  abandoned 
should  consider  more  than  just  time  in 
that  decision-making  process  due  to  the 
fact  that  the  financial  resources  to 
perform  that  maintenance  in  what  might 
be  considered  a  timely  manner  are  not 
always  available. 

Although  we  are  aware  of  the 
importance  of  cost  considerations  to  all 


applicants  for  Corps  permits,  we  have 
no  authority  to  waive  requirements 
imder  the  law  because  of  these 
considerations.  The  establishment  of  a 
maintenance  baseline  is  the  key 
component  of  NWP  31  because  it 
delineates  parameters  of  waters  of  the 
U.S.  that  are  incorporated  into  the  flood 
control  facility,  within  which  regulated 
discharges  are  eligible  for  authorization 
under  the  NWP.  As  such,  we  can  not 
factor  cost  considerations  into  the 
requirements  for  establishing  a 
maintenance  baseline.  We  believe  that 
NWP  31,  as  proposed,  does  not  compel 
an  abandonment  determination  to  be 
based  exclusively  oh  the  time  that 
elapses  between  maintenance  events. 
This  provision  of  NWP  31  takes  into 
accoimt  whether  the  capacity  has  been 
significantly  reduced,  and  whether 
maintenance  was  needed  but  not 
performed,  in  addition  to  consideration 
of  the  length  of  time  during  which  the 
capacity  has  been  significantly  reduced, 
and  during  which  needed  maintenance 
was  not  performed.  The  non-specific 
nature  of  the  facets  of  this  provision  is 
deliberate,  as  is  the  absence  of  a 
consideration  of  environmentally 
beneficial  features,  such  as  wetlands, 
that  may  have  developed  between 
maintenance  events.  Our  awareness  of 
some  of  the  practical  realities  of 
operating  and  maintaining  flood  control 
facilities  encourages  us  to  believe  that 
the  bar  should  be  set  fairly  high  for 
determining  that  such  a  facility  has  been 
abandoned  for  the  purposed  of  NWP  31. 

One  commenter  suggested  that  the 
development  of  the  "maintenance 
baseline"  to  be  employed  at  these 
facilities  should  accoimt  for  channel 
and  habitat  characteristics  associated 
with  a  hydrogeomorphic  approach. 

The  establishment  of  the  maintenance 
baseline  is  related  to  ensuring  that 
losses  of  waters  of  the  United  States, 
beyond  those  addressed  in  conjimction 
with  such  establishment,  do  not  occur 
as  a  result  of  regulated  discharges  that 
are  authorized  by  the  NWP.  We  do  not 
believe  that  formalized  assessment 
methodologies  are  necessary  to 
accomplish  this.  The  implication  of  this 
suggestion  is  that  NWP  31  procedures 
should  be  used  to  determine  baseline 
channel  and  habitat  characteristics, 
which  could  then  be  maintained 
through  subsequent  authorizations 
under  the  NWP.  We  do  not  believe  that 
this  is  practical  or  appropriate.  Many 
maintenance  activities  that  are  not 
subject  to  regulation  under  section  404 
of  the  Clean  Water  Act.  such  as 
excavation  that  results  in  only 
incidental  fallback,  are  likely  to  affect 
channel  and  habitat  characteristics  as 
much  as.  or  more  than,  the  kinds  of 
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discharges  that  are  regulated  under 
NWP  31.  We  do  not  believe  that  it  is 
appropriate  to  use  this  NWP  to  regulate 
effects  that  are  not  attributable  to 
regulated  activities. 

Two  commenters  stated  that  the 
periodic  maintenance  of  flood  control 
facilities  is  required  for  the  operation  of 
those  facilities  and  will  not  have  a 
significant  adverse  impact  on  the 
environment  when  conducted  within 
the  maintenance  baselines  for  such 
facilities.  They  support  the  clarification 
proposed  for  NWP  31  that  maintenance 
of  these  facilities  do  not  require 
compensatory  mitigation  when 
approved  BMPs  are  utilized. 

We  believe  that  the  maintenance 
baseline  procedure,  in  combination  with 
the  imposition  of  BMPs,  will  preclude 
the  need  for  mitigation  for  regulated 
discharges  associated  with  routine  and 
recurrent  maintenance  activities  in  most 
cases.  However,  in  designing 
nationwide  generic  permits  such  as 
NWP  31,  we  ultimately  rely  on  our 
Division  and  District  offices  to  provide 
the  final  surety  that  the  specific 
regulated  activities  that  are  authorized 
under  the  NWPs  do  not  result  in  more 
than  minimal  effects.  To  ensure  that  the 
"minimal  effect"  threshold  is  not 
exceeded  in  individual  cases,  we 
believe  that  the  Divisions  and  Districts 
must  continue  to  have  the  authority  to 
impose  mitigation  requirements  in 
addition  to  BMPs  as  a  means  of 
achieving  this. 

Three  commenters  stated  that  the 
Corps  should  not  regulate  temporary 
discharges  associated  with  maintenance 
activities  within  the  flood  control 
facilities  since  there  is  not  a  permanent 
impact.  They  state  that  NWP  31  should 
make  it  clear  that  temporary  stockpiles 
and  redeposits  associated  with 
otherwise  unregulated  excavation  is  not 
a  loss  of  a  water  of  the  U.S.  that  requires 
compensatory  mitigation.  They  also 
state  this  holds  true  for  other 
maintenance  activities  associated  with 
the  flood  control  facility  that  are  not 
within  Corps  jurisdiction,  i.e.,  mowing 
or  brush  hogging.  In  addition,  they 
assert,  if  the  flood  control  facility  was 
constructed  by  the  Corps  and  turned 
over  to  a  local  or  state  agency  for 
maintenance,  and  did  not  mitigate  for 
the  maintenance  of  its  project,  the 
receiving  agency  should  not  be 
burdened  with  the  Corps  omission. 
They  also  suggest  that  ensuring  that 
mitigation  and/or  ESA  surveys  would 
not  be  required  if  the  maintainer 
reduced  the  frequency  of  routine 
maintenance  might  be  a  valuable 
mitigation  tool  in  and  of  itself.  Lastly, 
the  Corps  should  provide  a  means  that 


minimal  impact  NWP  31  activities 
could  be  authorized  without  a  PCN. 

We  agree  that,  in  situations  where 
there  is  no  permanent  loss  of  waters  of 
the  U.S.,  no  mitigation  for  such 
temporary  effects  is  required.  However, 
this  does  not  exempt  temporary 
discharges  from  the  need  for  section  404 
authorization,  even  when  those 
discharges  are  only  incidental  to 
otherwise  unregulated  activities. 
Generally,  we  believe  that  it  is  not 
appropriate  to  impose  mitigation  for 
effects  attributable  to  unregulated 
activities,  such  as  excavation  that 
results  in  only  incidental  fallback,  but  to 
the  extent  that  significant  regulated 
discharges  may  accompany  some 
unregulated  maintenance  activity, 
mitigation  may  be  required  to  ensure 
that  there  are  no  more  than  minimal 
adverse  effects.  We  believe  that  such 
determinations  must  be  made  on  a  case- 
by-case  basis,  as  individual  NWP 
authorizations  are  confirmed. 

We  do  not  intend  to  impose  any 
restriction  on  the  fi^quency  of  routine 
maintenance.  We  believe  that  such 
decisions  should  be  left  to  those 
responsible  for  the  operation  and 
maintenance  of  flood  control  facilities, 
since  they  must  often  must  balance 
budget  limitations  against  the  projected 
need  for  maintenance. 

We  do  not  intend  to  impose,  on  local 
sponsors,  any  requirement  to  mitigate 
for  impacts  attributable  to  the 
construction  of  a  Corps-constructed 
flood  control  facility.  However,  many 
such  facilities  were  constructed  prior  to 
the  implementation  of  the  Clean  Water 
Act,  so  no  section  404-related  mitigation 
was  required.  Although  Clean  Water  Act 
requirements  are  not  retroactively 
imposed  on  the  construction  of  these  ' 
facilities,  the  Corps  has  no  authority  to 
exempt  current  discharges  of  dredged  or 
fill  material  that  occur  in  conjunction 
with  the  maintenance  of  the  facility,  or 
to  waive  any  requirement  for  necessary 
mitigation. 

Reiterating  the  concern  of  the 
previous  conunent,  another  commenter 
stated  that,  absent  sufficient  reasoning 
for  requiring  a  PCN,  the  Corps  should 
delete  the  PCN  requirement  bom  this 
permit  as  it  is  costly  to  the  applicant 
both  from  a  time  and  money  standpoint. 

We  are  not  currently  confident  tnat 
we  could  prescribe  conditions  and 
limitations  on  potential  NWP  31- 
authorized  discharges  sufficient  to 
ensure  that  their  adverse  effects  can 
reasonably  be  determined  to  be  no  more 
than  minimal  in  most  cases,  in  the 
absence  of  site-specific  verification 
through  the  PCN  process.  Conversely, 
we  are  not  certain  that  the  PCN 
requirement  for  this  NWP  could  not  be 


relaxed  at  some  point  in  the  future,  as 
we  gain  greater  experience  with  use  of 
the  NWP.  In  light  of  this  uncertainty,  we 
believe  that  the  inclusion  of  the  PCN 
requirement  is  prudent,  for  the  current 
issuance  of  this  NWP,  but  the  Corps  will 
continue  to  evaluate  its  appropriateness 
for  futiu'e  reissuances. 

One  commenter  supported  the 
concept  of  maintenance  baseline, 
however,  to  assure  the  impacts  are 
minimal,  suggests  that  the  state 
regulatory  agencies  and  state  and  federal 
resource  ^encies  be  involved  in  the 
review  and  approval  of  the  maintenance 
baseline,  as  well  as  mitigation  for  the 
projects. 

The  Corps  believes  that  establishment 
of  the  maintenance  baseline  is 
essentially  a  technical  exercise.  Since 
the  maintenance  baseline  for  NWP  31 
purposes,  as  proposed,  is  a  description 
of  the  physical  characteristics  of  the 
flood  control  project  that  has  been  or  is 
being  constructed  through  some 
independent  authorization,  we  do  not 
agree  that  coordination  with  state  or 
Federal  agencies  is  necessary  or 
warranted  for  the  establishment  of  the 
baseline.  Coordination  may  be  necessary 
or  appropriate  for  authorization  of  the 
project  itself,  depending  on  the  terms 
and  conditions  of  the  legal  authority 
under  which  project  authorization 
occurs. 

Two  commenters  indicated  the  need 
to  define  "best  management  practices" 
and  "maintenance  baselines"  so  that  a 
true  assessment  of  impacts  resulting 
from  the  proposed  changes  to  the  NWP 
can  be  made.  They  also  suggested  that 
the  Corps  should  work  with  local 
conununities  to  restore  floodplain 
functions,  where  possible,  and  maintain 
existing  wetlands  to  help  moderate  peak 
flows. 

We  believe  that  the  concepts  of  "best 
management  practices"  and  of  the 
"maintenance  baseline"  do  not  need 
further  definition  in  order  to  adequately 
understand  the  impacts  of  this  NWP. 
Through  the  Regulatory  Program,  and 
through  other  Civil  Works  and  Military 
Programs,  the  Corps  does  work  with 
local  communities  to  restore  floodplain 
functions  and  to  maintain  and  restore 
wetlands,  but  these  comments  are 
outside  the  scope  of  NWP 
considerations. 

One  conmienter  indicated  the  changes 
to  this  permit  could  allow  any  stream 
that  has  been  deemed  incorporated  into 
a  "flood  control  facility"  to  be  routinely 
maintained  with  little  or  no  mitigation 
required.  He  suggested  that  mitigation 
should  be  required  for  all  maintenance 
activities. 

In  issuing  this  NWP,  it  is  our  intent 
to  provide  for  identification  of  the 
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extent  of  waters  of  the  U.S.  that  exist 
within  the  flood  control  facility,  and  to 
authorize  maintenance-related, 
regxilated  discharges  in  a  manner  that 
does  not  result  in  a  net  loss  of  these 
waters.  We  believe  that  it  is  appropriate 
to  include  streams  that  have  been 
incorporated  into  flood  control  facilities 
through  the  establishment  of  a 
maintenance  baseline.  As  long  as  the 
maintenance  baseline  is  not  exceeded, 
we  believe  that  the  authorization  of 
maintenance-related  discharges,  with 
little  or  no  mitigation,  is  adequate  and 
apprt^riate,  both  in  areas  that  include 
structural  features  and  in  those  that  do 
not.  In  light  of  the  fact  that  only  the 
discharge  associated  with  maintenance 
activities  requires  a  CWA  section  404 
permit  and  other  maintenance  activities 
may  not  be  regulated  even  if  conducted 
in  section  404-only  waters,  we  do  not 
believe  that  mitigation  for  all 
maintenance  activities  is  necessary  or 
appropriate.  It  is  not  our  intent  to  use 
this  or  any  NWP  to  require  mitigation 
for  unregulated  activities.  Despite  this. 
Corps  Division  and  District  offices  are 
authorized  to  impose  mitigation 
requirements  that  they  determine  are 
necessary  to  keep  effects  at  a  minimal 
level. 

One  commenter  suggested  that 
maintenance  baselines  be  re-evaluated 
periodically  to  determine  if  it  still 
reflects  existing  conditions.  Two  other 
commenters  opposed  the  specifications 
for  one-time  mitigation  stating  that 
habitat  and  species  composition 
changes  over  time,  warranting 
additional  mitigation.  Also,  a  separate 
and  new  permit  should  be  created 
through  coordination  with  the  US  Fish 
and  Wildlife  Service  for  emergency 
flood  control  work. 

The  maintenance  baseline  is  intended 
to  be  a  fixed  description  of  physical 
parameters  that  cannot  be  exceeded  by 
regulated  discharges  authorized  under 
NWP  31.  Changes  in  conditions  in  the 
flood  control  facility  are  expected  to 
occur,  and  NWP  31  is  intended  to 
authorized  regulated  discharges 
associated  with  maintenance  activities 
that  can  return  the  facility  to  the 
maintenance  baseUne  condition,  but  not 
exceed  them.  As  such,  we  believe  that 
the  maintenance  baseline  must  remain 
fixed,  and  that  it  would  be 
inappropriate  to  raise  or  lower  the  bar 
in  connection  with  periodic  reviews.  If 
the  operator  of  the  facility  wished  to 
change  the  baseline,  however,  they 
could  apply  to  the  Corps  to  do  so  and 
appropriate  mitigation  would  be 
requiiW  at  the  time  a  new  baseline  is 
established.  We  believe  that  the  current 
emergency  procedures,  along  with  the 
revisions  to  NWP  31  related  to 


emergency  maintenance,  are  sufficient 
to  provide  necessary  and  appropriate 
enviromnental  consideration  in 
emergency  situations.  In  light  of  this,  we 
do  not  agree  that  a  new  permit  shoidd 
be  created. 

One  commenter  who  opposed  NWP 
31  stated  that  they  were  concerned  with 
the  requirement  for  mitigation  stating 
that  if  adverse  impacts  truly  were 
minimal,  then  mitigation  should  not  be 
needed. 

After  the  establishment  of  the 
maintenance  baseline,  we  believe  that 
the  adverse  impacts  attributable  to 
regulated  discharges  associated  with 
maintenance  activities  will,  indeed,  be 
minimal,  and  mitigation  will  not  be 
required.  However,  if  the  loss  of  waters 
of  the  U.S.  in  a  particiUar  reach  of  a 
flood  control  facility  has  not  previously 
been  mitigated,  and  a  regulated 
discharge  associated  with  a  needed 
maintenance  activity  will  result  in  such 
loss,  we  believe  that  "once  only" 
mitigation  may  be  required  as  a 
prerequisite  to  NWP  31  eligibility,  and 
that  it  should  be  imposed  in 
conjunction  with  the  establishment  of 
the  maintenance  baseline. 

One  commenter  questioned  whether 
BMPs  would  adequately  protect  areas, 
covered  under  this  NWP  from 
environmental  degradation  and  loss  of 
fish  and  wildlife  habitat  values. 

BMPs  are  intended  to  minimize  the 
adverse  effects  of  regulated  activities. 
With  respect  to  NWP  31,  the  application 
of  BMPs  in  conjunction  with  the 
maintenance  baseline  provisions  is 
expected  to  ensure  that  the  effects  of 
activities  authorized  under  this  NWP 
are  no  more  than  minimal.  They  are  not 
necessarily  intended  to  prevent 
environmental  degradation  and  the  loss 
of  habitat  values  that  may  be 
attributable  to  factors  that  are  not 
caused  by  maintenance  activities. 

One  commenter  suggested  redrafting 
NWP  31  to  clarify  what  is  already 
exempt  under  statute  and  regiUation  and 
to  narrow  its  application  to  debris 
basins  and  retention/detention  basins, 
to  the  portion  of  constructed  soft  bottom 
channels  beyond  the  limits  reasonably 
related  to  maintenance  of  the  sides  of 
the  channel,  to  natural  watercourses 
that  are  part  of  a  flood  control  facility, 
and  to  any  other  part  of  an  existing 
flood  control  facility  that  is  not  a 
structure  or  a  constructed  fill. 

Since  oiu  intent  in  issuing  this  NWP 
is  to  assure  that  its  applicability  is  as 
broad  as  possible  within  the  constraints 
of  the  NWP  program,  we  do  not  agree 
that  is  necessary  to  impose  further 
limitations  that  are  not  supported  by 
any  clear  indication  that  such 
limitations  are  necessary  to  ensure  that 


the  effects  will  be  no  more  than 
minimal. 

One  commenter  contends  that  it 
should  not  be  mandated  that  the 
baseline,  with  supporting  mitigation,  be 
required  after-the-fact  whenever 
emergency  maintenance  has  occurred, 
but  instead,  the  actual  facts  associated 
with  the  emergency  related  activities 
should  be  considered.  If  no  impacts,  or 
only  minor  impacts,  occurred  there 
should  be  no  need  to  undertake  the 
burdensome, task  of  establishing  a 
baseline.  He  also  suggests  that  the 
imposition  of  administrative  biudens  to 
address  minor  maintenance  activities 
essential  to  keeping  flood  control 
structures  in  safe  operating  conditions, 
caimot  be  justified  and  is  not  required 
under  Section  404. 

Regardless  of  the  circumstances,  the 
requirement  to  establish  a  maintenance 
baseline  is  only  imposed  in  conjimction 
with  the  prospective  use  of  NWP  31.  If 
the  applicant  is  not  willing  or  able  to 
establish  a  maintenance  baseline,  other 
Corps  permit  processes  can  be  applied 
to  consider  authorizations  for  discharges 
associated  with  maintenance  activities, 
but  necessary  mitigation  would  be 
required  in  any  case.  Since  neither 
emergency  circumstances  nor  the  minor 
nature  of  a  particular  activity  is 
exempted  from  regulation  imder  the 
law,  we  can  not  exempt  them  through 
the  NWP  process.  We  believe  that  NWP 
31,  as  proposed,  is  a  reasonable  and 
prudent  way  to  minimize  the  burdens 
imposed  on  applicants,  within  the 
constraints  of  applicable  law  and 
regulation. 

One  commenter  requested 
clarification  of  terms  such  as 
"reasonably  foreseeable  discharges"  and 
"routine  maintenance"  and  "cyclic 
maintenance",  as  well  as  a  clarification 
of  the  intent  of  this  rule.  He  suggested 
that  the  rules  should  provide  for 
permitting  authorization  for  structures 
constructed  by  agencies  other  than  the 
Corps,  with  maintenance  activities 
focused  on  restoration  to  a  specific 
baseline. 

We  believe  that  the  intent  of  this 
NWP,  which  is  to  authorize  discharges 
associated  with  maintenance  activities 
in  flood  control  facilities,  is  adequately 
indicated  in  the  NWP,  as  written.  We  do 
not  believe  that  the  terms  "reasonably 
foreseeable  discharges,"  "routine 
maintenance"  or  "cyclic  maintenance" 
need  to  be  further  defined,  since  the 
applicability  of  NWP  31  does  not 
depend  on  any  precise  definition  of 
these  terms.  As  designed,  NWP  31  does 
focus  on  the  maintenance  of  a 
predetermined  baseline.  However,  we 
believe  that  the  inclusion,  in  this  NWP, 
of  provisions  to  authorize  the 
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construction  of  structiues  m^ 
jurisdictional  areas  is  not  warranted. 
The  authorization  of  structvues  is 
limited  to  that  provided  by  other 
applicable  NWPs  and  standard  permits. 
NWP  31  authorizes  regulated  discharges 
associated  with  maintenance  activities 
for  the  purposes  of  section  404  of  the 
Clean  Water  Act  and  section  10  of  the 
Rivers  and  Harbors  Act. 

One  commenter  stated  that  riverine 
systems  that  do  not  have  constructed 
channels  cannot  be  considered  flood 
control  structures  and.  the  activities 
proposed  by  this  NWP  would  result  in 
more  than  minimal  impacts  to  the 
environment.  He  suggests,  if  the  NWP  is 
issued  that,  at  least  regionally,  use  of 
this  NWP  should  be  prohibited  in  areas 
that  are  not  constructed  channels. 

As  proposed,  NWP  31  addresses  the 
maintenance  of  flood  control  facilities, 
and  not  just  structiues.  This  NWP 
authorizes  discharges  associated  with 
maintenance  activities,  but  it  does  not 
subject  otherwise  unregulated  activities 
or  non-jurisdictional  areas  to  the 
requirements  of  applicable  law.  The 
effects  being  addressed  in  connection 
with  this  NWP  are  those  that  result  from 
regulated  discharges  in  jurisdictional 
areas.  Upon  the  establishment  of  the 
maintenance  baseline,  the  effects  of 
subsequent  maintenance-related 
discharges  that  do  not  exceed  that 
baseline  will,  generally,  be  no  more  than 
minimal. 

One  commenter  indicated  that  the 
NWP  would  result  in  a  significant 
workload  increase  for  the  Corps  as  most 
projects  did  not  have  a  baseline 
prepared  and  as  a  result,  a  significant 
quantity  of  one-time-only  mitigation 
might  be  identified  when  these  first 
baselines  are  determined.  This 
mitigation  would  have  to  be  reviewed 
and  approved  by  the  Corps.  This 
mitigation  preparation  and  execution    . 
would  also  put  a  financial  and 
manpower  hardship  on  local  sponsors. 
He  suggests  a  grandfather  clause  so  that 
the  projects  would  qualify  for  NWP  31 
with  no  requirement  for  baseline 
determinations  and/or  supplemental 
mitigation. 

Since  the  Corps  has  no  authority  to 
exempt  discharges  associated  with 
maintenance  activities  from  regulation 
under  the  law,  or  from  corresponding 
mitigation  requirements,  wexan  not 
adopt  a  grandfather  clause  to  waive 
these  requirements.  Although  we 
recognize  that  the  establishment  of  a 
maintenance  baseline,  and  the 
imposition  of  related  mitigation 
requirements,  will  impose  a  significant 
burden  in  some  cases,  we  believe  that 
this  one-time  procedure  is  a  viable  way 
of  generally  assuring  that  the  effects  of 


subsequent  maintenance-related 
discharges  are  no  more  than  minimal. 

One  commenter  suggested  that  the 
proposed  NWP  does  not  address 
provisions  of,  and  possible  conflict 
with,  a  recent  proposed  policy  guidance 
dociunent  for  authorization  of 
maintenance  activities  through  the 
USACE  Civil  Works  Department.  He 
suggests  specific  language  providing 
that  revised  as-builts  and  updated 
environmental  siuveys  be  submitted 
rather  than  an  EIS  to  authorize 
maintenance  activities  imder  the  Civil 
Works  Program.  The  commenter  would 
like  to  see  the  processes  for 
modification  of  existing  manuals  to 
NEPA  and  CWA  standards  be  more 
standardized  and  expedited. 

This  comment  is  apparently  more 
concerned  with  the  specifics  of 
prospective  policy  guidance  on  the 
maintenance  of  Corps  flood  control 
facilities,  than  with  NWP  31  as 
proposed.  We  believe  that  any 
consideration  of  issues  related  to  the 
effects  of  such  policy  guidance  must  be 
deferred  imtil  such  time  as  the  policy 
guidance  is  actually  issued. 

One  commenter  objected  that  the 
requirements  of  the  proposed  NWP  31 
extend  jurisdiction  to  areas  outside  of 
those  regulated  by  the  CWA,  i.e.,  areas 
which  are  the  upland  portions  of 
detention  facilities  and  areas  above  the 
normal  high  water  level  in  stream 
channels.  If  this  approach  is  adopted, 
the  commenter  suggests  the  extent  of 
information  required  is  so  detailed  and 
extensive  as  to  make  it  unruly. 

NWP  31  does  not  extend  Clean  Water 
Act  jurisdiction  to  areas  or  activities 
that  are  not  subject  to  that  law. 
Unregulated  activities,  and  work  in  non- 
jurisdictional  areas,  do  not  require 
section  404  authorization  under  NWP 
31  or  any  other  Corps  permit  process. 
The  maintenance  baseline  provision  of 
NWP  31  does,  by  necessity,  include 
considerations  of  non-jurisdictional 
areas,  but  this  prerequisite  only  applies 
in  the  context  of  NWP  31.  Other  permit 
avenues,  such  as  individual  permit 
procedures,  remain  available  to  consider 
maintenance  activities  that  require 
section  404  authorization  in 
girciunstances  in  which  the 
maintenance  baseline  information 
requirements  can  not  be  accommodated 
by  the  applicant. 

One  commenter  requested  that  the 
Corps  revise  the  NWPs  to  eliminate  the 
use  of  the  term  "incidental  fallback,"  to 
avoid  any  requirement  for  the  case-by- 
case  demonstration  of  proposed 
equipment  use,  and  to  avoid  reliance  on 
the  "rebuttable  presumption"  approach 
to  defining  "discharge  of  dredged 
material." 


We  do  not  believe  that  this  change  is 
necessary.  Like  all  NWPs,  NWP  31 
authorizes  only  regulated  discharges 
and  does  not  alter  or  enlarge  program 
jurisdiction.  For  example,  incidental 
discharges  are  addressed  in  the 
regulations  themselves  at  33  CFR 
323.2(d),  and  not  the  NWPs. 

The  nationwide  permit  is  reissued  as 
proposed. 

32.  Completed  Enforcement  Actions 
There  were  no  changes  proposed  to  this 
nationwide  permit.  One  commenter 
suggested  that  NWP  32  should  be 
withdrawn  as  it  is  too  broad  for  projects 
to  be  considered  "similar  in  nature",  or 
to  be  able  to  determine  that  the  various 
projects,  when  considered  individually 
or  cumulatively,  will  result  in  minimal 
adverse  environmental  effects,  and  that 
it's  limitations  are  arbitrary  and 
capricious  (e.g.,  5  acres,  1  acre). 

The  Corps  believes  that  the 
description  of  the  type  of  activities  will 
ensure  that  those  activities  authorized 
by  this  NWP  will  be  similar  in  nature. 
Further,  we  believe  that  normally  these 
activities  will  have  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  Further,  Division  and 
District  Engineers  will  condition  such 
activities  where  necessary  to  ensure  that 
these  activities  will  have  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively. 

Another  commenter  recommended 
changes  to  NWP  32  which  would  allow 
restoration-based  settlements  for  natural 
resource  injuries  by  adding  the 
following  text:  (iii)  The  terms  of  a  final 
court  decision,  consent  decree, 
settlement  agreement,  or  non-judicial 
settlement  agreement  resulting  from  a 
natural  resource  damage  claim  brought 
by  a  trustee  or  trustees  for  natural 
resources  (as  defined  by  the  National 
Contingency  Plan  at  40  CFR  subpart  G) 
under  section  3J 1  of  the  Clean  Water 
Act  (CWA),  section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA  or  Superfund),  section 
312  of  the  National  Marine  Sanctuaries 
Act  (NMSA),  section  1002  of  the  Oil 
Pollution  Act  of  1990  (OPA).  or  the  Park 
System  Resource  Protection  Act  at  16 
U.S.C.  19jj.  For  (i),  (ii),  and  (iii)  above, 
the  compliance  is  a  condition  of  the 
NWP  itself. 

The  Corps  agrees  with  the  commenter. 
These  are  Federal  environmental  legal 
resolutions  that  we  believe  should 
proceed  without  the  delays  caused  by 
processing  individual  permits  that 
would  have  no  added  value  to 
resolutions  under  these  laws.  However, 
we  have  added  a  clarification  that  this 
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NWP  only  applies  to  the  extent  that  a 
Corps  permit  is  required. 

Tne  nationwide  permit  is  reissued 
with  the  change  distnissed  above. 

33.  Temporary  Construction,  Access 
and  Dewatering  There  were  no  changes 
proposed  to  this  nationwide  permit. 
One  commenter  suggested  that  NWP  33 
should  be  withdrawn  as  activities 
authorized  under  this  permit  cannot  be 
considered  "similar  in  nature"  and  do 
not  result  in  temporary  or  minimal 
adverse  environmental  effects  to  waters 
of  the  U.S. 

The  Corps  believes  that  the 
description  of  the  type  of  activities  will 
ensure  that  those  activities  authorized 
by  this  NWP  will  be  similar  in  nature. 
Further,  we  believe  that  normally  these 
activities  will  have  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  Fiuther,  Division  and 
District  Engineers  will  condition  such 
.activities  where  necessary  to  ensure  that 
these  activities  will  have.no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively. 

The  nationwide  permit  is  reissued 
without  change. 

34.  Cranberry  Production  Activities 
There  were  no  changes  proposed  to  this 
nationwide  permit.  One  commenter 
recommended  that  the  Corps  not  reissue 
this  permit  as  it  violates  section  404(e) 
of  the  CWA  and  the  section  404(b)(1) 
Guidelines.  The  commenter  stated  that 
cranberry  growers  are  allowed  to  "buy 
down"  impacts  of  conversion  with 
compensatory  mitigation  and  that 
compensatory  mitigation  is  allowed  to 
take  the  form  of  preservation.  The 
commenter  further  stated  that  some 
have  indicated  that  cranberry 
production  can  degrade  water  quality, 
harm  fisheries,  and  reduce  water 
quantity,  each  of  which  can 
significantly,  adversely  affect  the 
aquatic  environment. 

The  Corps  believes  that  this  NWP  is 
fully  in  compliance  with  section  404(e) 
of  \bB  Clean  Water  Act.  Further  the 
Corps  believes  that  it  is  appropriate  to 
require  mitigation  for  adverse  effects  of 
a  project  and  that  the  mitigation  can  be 
considered  when  determining  that  the 
adverse  effects  of  a  project  are  minimal. 

The  nationwide  permit  is  reissued 
without  change. 

35.  Maintenance  Dredging  of  Existing 
Basins  There  were  no  changes  proposed 
to  this  nationwide  permit.  Two 
commenters  pointed  out  that  there  was 
a  change  in  the  proposed  NWP  35 
which  was  not  mentioned  in  the 
Preamble.  Another  commenter 
recommended  withdrawing  this  permit 
as  it  is  not  reasonable  to  conclude  that 


the  cumulative  impacts  of  all  of  the 
activities  authorized  xmder  this  category 
would  not  result  in  greater  than 
minimal  adverse  environmental  effects. 
The  commenter  stated  it  is  reasonable  to 
conclude  that  this  category  of  activities 
woiild  be  incapable  of  being  in 
compliance  with  CZM  programs. 

The  Corps  agrees  that  there  were 
differences  in  the  NWP  from  the  1996 
NWP.  However,  the  Corps  did  not 
intend  to  propose  a  change  to  this  NWP. 
This  was  an  error.  This  NWP  will  be 
adopted  as  it  has  existed  since  1996.  We 
continue  to  believe  that  the  ciunulative 
effects  of  activities  authorized  by  this 
NWP  will  be  no  more  than  minimal 
individually  and  cumulatively. 
Furthermore,  Corps  districts  or 
divisions  may  add  case-specific  or 
regional  conditions  where  necessary  to 
further  ensure  that  the  adverse  effects  to 
the  aquatic  environment  are  no  more 
than  minimal,  individually  and 
cumulatively.  The  states  will  review  the 
activities  authorized  by  this  NWP  and 
will  agree  or  disagree  diat  these 
activities  comply  with  their  State  CZM 
programs.  U  the  States  disagree,  then 
activities  that  otherwise  qualify  for  the 
NWP  will  need  to  get  an  individual 
State  CZM  conciurence  before  they  can 
proceed.  If  the  state  conditions  its  CZM 
agreement,  then  those  state  CZM 
condition  will  become  conditions  of  the 

NWP. 

The  nationwide  permit  is  reissued 
without  change  from  the  1996  NWP. 

36.  Boat  Ramps  There  were  no 
changes  proposed  to  this  nationwide 
permit.  One  commenter  suggested  that 
NWP  36  should  be  withdrawn  as  it  is 
imreasonable  to  conclude  that  the 
cumulative  impacts  of  all  of  the 
activities  authorized  under  this  category 
would  not  result  in  greater  than 
minimal  adverse  environmental  effects. 
The  commenter  expressed  is  doubt  that 
the  adverse  indirect/secondary  impacts 
of  extracting  the  source  materials  and 
subsequent  degradation  of  water  quality 
associated  with  the  use  of  the 
construction  of  boat  ramps  has  been 
considered  by  the  COE. 

We  continue  to  believe  that  the 
cumulative  effects  of  activities 
authorized  by  this  NWP  will  be  no  more 
than  minimal,  individually  and 
cumulatively.  Furthermore,  Corps 
districts  or  divisions  may  add  case- 
specific  or  regional  conditions  where 
they  believe  necessary  to  further  ensure 
that  the  adverse  effects  to  the  aquatic 
environment  are  no  more  than  minimal, 
individually  and  cumulatively.  The 
Corps  will  also  consider  adverse  effects 
at  borrow  areas  where  appropriate.  It 
should  be  noted  that  normally  the 
materials  for  the  small  boat  ramps  are 


obtained  fitjm  existing  borrow  areas  or 
sources  that  exist  independently  of  the 
small  projects.  Any  individual  water 
quality  issues  will  be  addressed  by  the 
states  through  water  quality 
certifications,  NPDES  permits  or  other 
programs.  In  some  cases  the  Corps  may 
directly  address  water  quality  issues 
when  appropriate. 

The  nationwide  permit  is  reissued 
without  change. 

37.  Emergency  Watershed  Protection 
and  Rehabilitation  The  Corps  proposed 
to  modify  this  NWP  to  include  the 
Department  of  the  Interior  (DOI), 
Wildland  Fire  Management  Burned 
Area  Emergency  Stabilization  and 
Rehabilitation  Program  (DOI  Manual, 
part  620,  Ch.  3)  to  this  NWP.  The 
existing  NWP  only  included  the  Natural 
Resource  Conservation  Service  (NRCS) 
and  U.S.  Forest  Service  (USFS) 
Programs  for  emergency  watershed 
protection  and  rehabilitation.  The 
Department  of  the  Interior  has  similar 
responsibilities  as  the  Forest  Service, 
such  as  suppression  of  wildland  fires 
and  the  rehabilitation  of  the  burned 

land. 

Several  commenters  suggested 
additional  changes  to  this  NWP, 
including  limiting  the  time  that  the 
NWP  can  be  used  after  an  emergency 
situation,  such  as  2  years,  and 
broadening  the  NWP  to  cover  State  and 
local  emergency  activities.  One 
commenter  suggested  that  there  were 
abuses,  such  as  converting  waters  of  the 
U.S.  in  the  guise  of  restoration.  Another 
commenter  recommended  retaining  the 
word  "exigency"  in  the  permit  language 
imtil  such  time  that  NRCS  completes 
their  final  PEIS  and  modifies  their 
regulations  accordingly  to  ensure  that 
the  impacts  from  this  category  of  NWP 
will  not  exceed  the  minimal  impact 
threshold. 

The  Corps  believes  that  the  time 
constraint  and  the  expansion  to  include 
State  and  local  emergency  activities 
would  need  to  be  proposed  before  a 
change  could  be  adopted.  Fiuthermore, 
we  believe  that  the  suggested  time 
constraint  is  not  needed  and  we  are  not 
aware  of  any  such  abuses.  The  Corps 
will  monitor  the  use  of  this  NWP  and 
will  propose  any  changes  that  may  be 
necessary  to  ensure  that  any  adverse 
effects  on  the  aquatic  environment  are- 
no  more  than  minimal,  individually  or 
cimiulatively.  The  Corps  believes  that 
the  terminology  used  to  describe  the 
NRCS  emergency  situations  will  not 
result  in  materially  different  activities 
that  are  now  covered  by  the  NWP. 
Should  there  be  a  change  the  Corps  can 
modify  the  NWP  accordingly. 

One  conunenter  suggested  a 
grammatical  change,  removing  the  . 
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"Work  done  or  funded  by"  from  the 
beginning  of  subsections  "b"  and  "c"  in 
order  to  be  consistent  with  subsection 
"a".  We  concur  with  this  comment  and 
have  accordingly  changed  the  NWP. 

The  nationwide  permit  is  reissued  as 
proposed  and  with  the  change  described 
above. 

38.  Cleanup  of  Hazardous  and  Toxic 
Waste  There  were  no  changes  proposed 
to  this  nationwide  permit.  One 
commenter  indicated  that  this  NWP 
covers  many  different  activities  that  are 
not  similar  activities.  The  commenter 
added  that  the  NWP  also  lacks  any 
indication  of  a  tinie  constraint  that 
would  constitute  an  "emergency" 
response,  which  may  have  occurred  up 
to  five  years  later  in  some  cases.  The 
commenter  also  stated  that  there  have 
been  adverse  effects  that  occur  imder 
the  guise  of  so-called  "Restoration". 

The  Corps  believes  that  the 
description  of  the  type  of  activities  will 
ensure  that  those  categories  of  activities 
authorized  by  this  NWP  will  be  similar 
in  nature.  Fiirther,  we  believe  that 
normally  these  activities  will  have  no 
more  than  minimal  adverse  effects  on 
the  aquatic  environment,  individually 
and  cumulatively.  In  addition,  Division 
and  District  Engineers  will  condition 
such  activities  where  necessary  to 
ensure  that  these  activities  will  have  no 
more  than  minimal  adverse  effects  on 
the  aquatic  environment,  individually 
and  ciunulatively.  The  addition  of  a 
time  constraint  woidd  need  to  be 
proposed  before  a  change  could  be 
adopted.  Furthermore,  we  believe  that% 
time  constraint  is  not  needed  and  we  are 
not  aware  of  any  such  abuses.  The  Corps 
will  monitor  the  use  of  this  NWP  and 
will  propose  any  changes  that  may  be 
necessary  to  ensure  that  any  adverse 
effects  on  the  aquatic  environment  are 
no  more  than  minimal,  individually  or 
cumulatively.  The  nationwide  permit  is 
reissued  without  change. 

39.  Residential,  Commercial,  and 
Institutional  Developments  The  Corps 
proposed  these  changes  to  this  NWP:  (1) 
Simplify  the  subdivision  provision, 
without  substantively  changing  its 
effects,  (2)  delete  the  one-cfs  restriction 
on  stream  impacts,  and  (3)  allow  a 
project  specific  waiver  of  the  300  linear- 
feet  prohibition  following  a  written 
determination  by  the  Corps  that  any 
adverse  environmental  effects  would  be 
no  more  thdn  minimal. 

Simplify  the  Subdivision  Provision 

Several  commenters  supported 
simplifying  the  subdivision  provision 
while  several  others  indicated  that  the 
existing  subdivision  provision  should 
remain.  Several  commenters  expressed 
concerns  about  repeated  use  of  the  NWP 


within  a  subdivision  and  supported 
applying  the  aggregate  of  all  fills  in 
waters  of  the  U.S.  to  the  V2  acre 
threshold.  Some  commenters  did  not 
want  the  restriction  to  apply  to  futiu'e 
individual  lot  owners  while  others 
wanted  to  ensure  that  it  did.  One 
commenter  asked  whether  the  new 
subdivision  language  would  apply  to  all 
subdivisions  or  would  some  be 
grandfathered.  Another  expressed 
concern  about  Corps  workload  and 
record  keeping  impacts  due  to 
grandfathered  subdivision  dates.  One 
commenter  requested  that  individual  lot 
owners  within  a  subdivision  be 
exempted  from  the  subdivision 
provision.  Another  commenter 
indicated  that  the  Vio  acre  notification 
requirement  should  be  retained  in  the 
subdivision  provision. 

The  Corps  continues  to  believe  that  to 
make  the  subdivision  provision 
effective,  it  needs  to  be  simplified.  The 
subdivision  provision  will  apply  to  all, 
but  only  to,  residential  subdivisions, 
regardless  of  when  they  were  built.  This 
will  create  some  additional  workload  in 
older  residential  subdivisions  not  yet 
completed.  However,  in  appropriate 
cases  Corps  divisions  and  districts  may 
consider  regional  general  permits  or 
abbreviated  permit  processes.  Also 
Corps  divisions  and  districts  may  add 
regional  conditions  to  require 
notification  or  other  restrictions  when 
appropriate.  The  subdivision  provision 
will  apply  to  all  lots  within  a  residential 
subdivision.  Fiulhermore,  when 
authorizing  future  residential 
subdivisions  the  Corps  will  consider  the 
status  of  lots  that  maybe  filled  in  the 
future  and  add  them  to  the  total  for 
determining  compliance  with  the 
aggregate  V2  acre  threshold.  The 
simplified  subdivision  provision  will 
simplify  Corps  record  keeping  and 
workload.  But  more  importantly  it  will 
further  compliance  with  this  condition 
and  thus  provide  additional 
environmental  protection  while 
allowing  those  subdivisions  with 
minimal  impact  to  proceed  without 
uimecessary  costs  and  delays. 

Delete  the  One-cfs  Restriction  on 
Stream  Impacts:  Many  commenters 
objected  to  the  removal  of  the  one  cfs 
restriction  on  stream  impacts  and 
requested  that  it  be  restored  to  ensure 
that  developments  are  not  located  on 
flood  prone  property  without  full 
individual  permit  review,  including 
public  notice  and  comment.  One 
commenter  recommended  a  preferred 
modification  involving  retaining  the 
provision  and  proposed  specific 
conditions  under  which  this  provision 
might  be  waived  e.g.  severe  degradation. 
Another  commenter  was  concerned  that 


removal  of  this  provision  could 
jeopardize  streams  considered  degraded 
by  the  Corps  when  that  degradation 
might  be  eliminated  or  reduced  through 
simple  changes  in  management 
practices.  Two  commenters  supported 
the  elimination  of  the  one  cfs  restriction 
agreeing  that  it  was  inconsistent  with 
the  intent  of  the  NWP,  but  one  of  them 
further  went  on  to  say  that  the 
prohibition  is  unnecessary,  confusing 
and  results  in  many  minimal  impact 
projects  having  to  undergo  the 
individual  permit  process,  and  that  the 
condition  is  arbitrary  as  there  is  no  data 
to  support  the  application  of  this 
condition.  One  commenter  stated  that 
removing  the  one  cfs  prohibition  would 
allow  a  developer  to  completely  remove 
most  functions  provided  by  a  stream, 
however,  this  much  impact  should  not 
be  authorized  by  the  Corps. 

The  Corps  agrees  with  those 
commenters  that  the  one  cfs  restriction . 
is  unnecessarily  prohibitive.  There  is  a 
need  on  occasion  to  have  some 
unavoidable  elements  of  relocation  and 
chaimelization  below  the  one  cfs  point 
on  a  stream  for  a  project  covered  by 
NWP  39.  In  these  cases  there  would  be 
no  value  added  to  the  environment  by 
processing  an  individual  permit. 
Further,  the  added  complication  and 
costs  of  making  a  determination  of 
another  point  on  a  stream  in  addition  to 
the  five  cfs  point,  uimecessarily  adds  a 
burden  to  the  Corps  and  the  applicant. 
We  further  believe  that  there  are  several 
other  general  conditions  that  protect 
important  stream  values;  such  as 
General  Condition  21  Management  of 
Waters  Flows,  General  Condition  20 
Spawning  Areas,  General  Condition  17 
Shellfish  beds  and  General  Condition  9 
Water  Quality  to  name  a  few. 

300  Linear  Foot  Prohibition  with  a 
Waiver:  This  issue  is  discussed 
elsewhere  in  this  preamble. 

Compliance  with  404(e):  Several 
commenters  indicated  that  the  NWP 
was  not  in  compliance  with  Section 
404(e).  One  commenter  said  that  since 
a  residential  development  is  not  a  water 
dependent  activity,  it  is  presumed  that 
alternative  locations  are  available  for 
these  activities. 

We  believe  that  the  minor  nature  of 
these  types  and  categories  of  activities 
will  ensure  that  they  are  similar  in 
nature.  We  further  believe  that  the 
conditions  and  specified  thresholds  will 
ensure  that  the  activities  will  have  no 
more  than  minimal  adverse  effects  on 
the  aquatic  environment,  individually 
and  cumulatively.  The  thresholds  have 
been  developed  and  greatly  reduce  from 
10  acres  in  1984  down  to  V2  acre  in 
2000,  based  on  years  of  experience  and 
were  developed  to  consider  most  effects 
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that  could  occurs  in  many  areas  of  the 
country.  However,  Division  and  District 
Engineers  will  condition  such  activities 
where  necessary  to  ensure  that  those 
activities  will  have  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively.  A  case  specific  off-site 
alternatives  analysis  is  not  required  for 
activities  with  minimal  adverse  effects 
that  are  authorized  by  NWPs,  as 
provided  for  the  Clean  Water  Act 
section  404(b)(1)  Guidelines.  However, 
on-site  avoidance  and  minimization  is 
required  by  General  Condition  19. 

Other  Cominents 

Many  commenters  opposed  th*' 
preamble  discussion  regarding  the 
phasing  of  subdivisions.  The  Corps  has 
defined  the  concept  of  single  and 
complete  projects  for  the  purpose  of 
authorizing  activities  by  nationwide 
permits.  This  term  is  defined  in  Corps 
regulations  at  33  CFR  330.2(  i).  The 
preaimble  discussion  states  how  the 
Corps  is  implementing  the  regulations. 
The  Corps  is  not  proposing  to  change 
the  nationwide  permit  regulations  at 
this  time. 

Two  commenters  requested 
conditions  requiring  a  pre-constniction 
notification  for  all  wetland  impacts  to 
allow  the  Corps  to  determine  Uie 
appropriateness  of  using  the  NWP  for 
wetlands  impacts.  One  of  those 
commenters  recommended  that 
permittees  be  required  to  verify 
compUance  with  the  NWP  general 
conditions.  A  pre-construction 
notification  is  a  requirement  for  impacts 
to  greater  than  Vio  acre  of  non-tidal 
waters  of  the  U.S.,  excluding  non- tidal 
wetlands  adjacent  ta  tidal  waters.  This 
NWP  can  not  authorize  activities  in 
tidal  waters  of  the  U.S.  and  not  in  non- 
tidal  wetlands  adjacent  to  tidal  waters 
and  not  for  permanent  above  grade  fills 
below  the  headwaters  in  the  100  year 
flood  plain  as  provided  for  in  general 
condition  26.  We  believe  that  this  will 
ensure  that  the  impacts  wjU  be  no  niore 
than  minimal.  Furthermore,  Corps 
divisions  and  districts  will  add  regional 
conditions  as  appropriate  to  further 
ensure  that  ciunulative  effects  will  be  no 
more  than  minimal.  The  Corps  believes 
that  it  would  be  an  unnecessary  and 
imreasonable  burden  on  an  applicant  to 
demonstrate  compliance  with  all 
conditions.  The  Corps  districts  will 
request  verification  of  compliance  for 
those  conditions  that  the  Corps  believes 
are  applicable  to  a  project  but  for  which 
the  applicant  did  not  supply  sufficient 
information. 

This  NWP  is  reissued  as  proposed 
except  with  the  modified  300  linear  foot 
waiver  discussed  below 


40.  Agricultural  Activities.  The  Corps 
proposed  to  modify  this  NWP  by 
providing  a  waiver  for  the  300  linear 
foot  limit  on  relocating  existing 
serviceable  drainage  ditches  constructed 
in  non-tidal  streams.  Several 
commenters  opposed  this  NWP,  with 
some  suggesting  that  it  be  withdrawn. 
Some  commenters  suggested  additional 
restrictions  to  the  NWP.  These 
restrictions  included  changing  the 
maximum  acreage  threshold  (e.g.  1%  of 
the  farm  tract,  .3  acres,  V2  acre  for  the 
entire  farm  holding  or  all  the  tracts 
under  one  ownership,  V4  acres,  and  Vio 
acre);  prohibiting  conversion  of  waters 
of  the  US.  to  agricultural  production; 
requiring  that  all  impacts  must  be  fully 
mitigated;  and  requiring  that  the  Corps 
must  review  and  approve  all  mitigation. 
Additional  suggestions  included 
requiring  a  pre-construction  notification 
to  include  a  hydrologist  report 
documenting  the  extent  of  both  primary 
and  secondary  impacts;  limiting  the 
linear  footage  of  fill  in  all  streams  to  250 
feet;  prohibiting  the  discharge  of  fill  into 
playas,  prairie  potholes,  and  vernal 
pools,  withdrawing  the  provision  that 
states  that  "discharges  of  dredged  or  fill 
materials  into  waters  ef  the  US. 
associated  with  the  construction  of 
compensatory  mitigation  are  authorized 
by  the  NWP,  but  are  not  calculated  in 
the  acreage  loss  of  waters  of  the  US'; 
and  requiring  that  the  Corps  make  its 
ovim  minimal  effects  determination 
consistent  with  section  404  of  the  Clean 
Water  Act. 

Many  of  these  suggestions  would 
require  that  the  Corps  publish  proposed 
changes  to  this  NWP  for  public 
comments.  The  Corps  can  consider  and 
propose  any  such  appropriate  changes 
after  this  NWP  is  reissued.  However,  at 
this  time  we  believe  that  the  threshold 
that  we  established  in  1996  continues  to 
be  appropriate  for  this  NWP.  The  Corps 
will  review  appropriate  activities  for 
compliance  with  this  NWP  including 
requiring  appropriate  mitigation  and 
ensiuing  that  the  authorized  activities 
will  have  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment, 
individually  and  cumiilatively.  Further, 
we  also  believe  that  the  PCN 
requirements  are  adequate  to  allow  the 
Corps  to  make  such  determinations.  We 
also  believe  that  the  PCN  requirements 
will  ensure  that  any  jurisdictional 
activities  in  playas.  prairie  potholes, 
and  vernal  pools  will  have  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
ciunulatively.  However,  for  activities 
authorized  by  paragraph  a.  of  this  NWP, 
we  will  rely  on  NRCS  to  make  those 
decisions.  We  believe  that  this  is 


adequate  and  appropriate  considering 
NRCS's  responsibilities  under  the 
Swampbuster  provisions  of  the  Farm 
Bill.  The  threshold  limits  for  all  NWPs 
are  based  on  the  amount  of  impacts  to 
waters  of  the  US  of  the  proposed 
activity.  We  do  not  allow  that  limitation 
to  be  modified  by  considering 
mitigation  to  decrease  that  number. 
However,  we  do  consider  the  net  effects 
including  the  project  effects,  mitigation 
and  impacts  caused  by  the  mitigation  in 
deciding  whether  the  activity  will  have 
no  more  than  minimal  adverse  effects 
on  the  aquatic  environment, 
individually  and  ciunulatively. 

Most  commenters  stated  that  the 
activities  authorized  under  this  permit 
woidd  pose  a  serious  threat  of 
contamination  to  wetiands  and  nearby 
streams  firam  animal  wastiB  and  should 
be  withdrawn. 

We  understand  these  concerns. 
However,  these  issues  are  normally 
considered  and  will  be  addressed  as 
part  of  the  states'  Section  401  water 
quality  certification  or  by  a  Section  402 
permit. 

Most  commenters  stated  that  the 
scope  of  this  permit  violates  the 
minimal  impact  standards  as  it 
unnecessarily  exceeds  the  V4  acre  limit 
for  filling  wetiands  imder  the  "minimal 
effects"  provisions  of  the  Farm  Bill,  and, 
as  such,  should  be  withdrawn. 

The  Corps  disagrees.  Nothing  in  this 
NWP  will  override  the  provisions  of  the 
Farm  Bill.  Where  an  activity  is  covered 
by  the  Farm  Bill,  it  must  meet  the 
r«qmrements  of  the  Farm  Bill  as  well  as 
the  requirements  of  the  Corps  NWPs. 
The  NRCS  is  responsible  for 
determining  compliance  with  the  Farm 
Bill,  while  the  Corps  is  responsible  for 
determining  compliance  with  the  NWP. 

One  commenter  recommended 
withdrawing  this  NWP  as  the  activities 
authorized  by  it  are  not  water 
dependent  activities,  are  very  dissimilar 
in  nature  and  result  in  major  adverse 
impacts  to  the  human  environment. 
Additionally,  the  impact  thresholds  are 
arbitrary  and  capricious. 

We  believe  that  the  minor  native  of 
these  types  and  categories  of  activities 
will  ensure  that  they  are  similar  in 
nature.  We  further  believe  that  the 
conditions  and  specified  thresholds  will 
ensure  that  the  activities  will  have  no 
more  than  minimal  adverse  effects  on. 
the  atjuatic  environment,  individually 
and  cumulatively.  The  thresholds  have 
been  developed  based  on  years  of 
experience  and  were  developed  to 
consider  most  effects  that  could  occurs 
in  many  areas  of  the  country.  However. 
Division  and  District  engineers  will 
condition  such  activities  where 
necessary  to  ensure  that  those  activities 
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will  have  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment, 
individually  and  cumulatively.  This 
nationwide  permit  is  reissued  with  a 
modified  300  linear  foot  waiver  as 
discussed  below. 

41.  Reshaping  Existing  Drainage 
Ditches.  There  were  no  changes 
proposed  to  this  nationwide  permit. 
Three  commenters  said  that  this  NWP 
should  not  be  reissued.  One  commenter 
stated  that  there  is  no  demonstrated 
need  for  this  NWP.  Three  commenters 
objected  to  the  reissuance  of  the  NWP 
because  there  are  no  acreage  or  linear 
foot  limits.  One  of  these  commenters 
suggested  adding  a  500  linear  foot  limit 
and  a  250  linear  foot  pre-construction 
notification  threshold.  One  commenter 
said  that  the  sidecasting  of  drainage 
ditch  soils  may  have  significant  adverse 
impacts  on  the  hydrologic  regimes  of 
adjacent  wetlands.  Another  commenter 
indicated  that  impacts  due  to  temporary 
sidecasting  of  excavated  material  result 
in  more  than  minimal  adverse  effects  on 
the  human  environment. 

This  NWP  authorizes  the  reshaping  of 
existing,  serviceable  drainage  ditches  in 
a  manner  that  benefits  the  aquatic 
environment.  Without  this  NWP,  project 
proponents  would  likely  have  to  obtain 
an  individual  permit  to  reshape 
drainage  ditches  in  a  manner  that  helps 
improve  water  quality  in  a  watershed. 
Requiring  an  individual  permit  for  this 
activity  would  discourage  landowners 
from  conducting  this  activity.  We  do  not 
agree  that  acreage  or  linear  limits  are 
necessary  because  of  the  nature  of  the 
authorized  activity.  The  pre- 
construction  notification  threshold  of 
500  linear  feet  will  allow  district 
engineers  to  review  ditch  reshaping 
activities  that  may  result  in  more  than 
minimal  adverse  effects  to  the  aquatic 
environment.  In  response  to  a  pre- 
construction  notification,  a  district 
engineer  can  require  special  conditions 
to  ensure  that  adverse  effects  on  the 
aquatic  environment  are  minimal  or 
exercise  discretionary  authority  to 
require  an  individual  permit  for  the 
work. 

One  commenter  asserted  that  this 
NWP  will  encourage  the  drainage, 
degradation,  and  further  loss  of  waters 
and  wetiands.  One  commenter 
recommended  revocation  of  this  NWP 
within  "Tulloch"  ditches  because  the 
permit  provides  additional 
opportunities  for  developers  to  fill 
wetiands  with  littie  oversight  by  the 
Federal  government.  This  commenter 
also  suggested  modifying  NWP  41  to 
require  planting  of  native  trees  and 
shrubs  on  ditch  banks  after  construction 
to  reduce  the  potential  for  water  quality 
degradation. 


This  NWP  authorizes  only  temporary 
sidecasting  of  excavated  material  into 
waters  of  &e  United  States.  Therefore, 
activities  authorized  by  this  NWP  will 
not  have  significant,  permanent  impacts 
on  the  hydrology  of  adjacent  wetlands 
or  the  human  environment.  This  NWP 
does  not  encourage  the  loss  of  waters 
and  wetlands  because  it  is  limited  to 
activities  in  existing,  serviceable 
drainage  ditches  and  reshaping 
activities  cannot  increase  the  area 
drained  by  the  ditches.  We  do  not  agree 
that  it  is  necessary  to  require  planting  of 
native  trees  and  shrubs  after 
construction.  Drainage  ditches  require 
periodic  maintenance  to  remove 
accumulated  sediments  and  any  trees 
and  shrubs  planted  next  to  drainage 
ditches  would  have  to  be  removed 
during  maintenance  activities. 

One  commenter  said  that  if  this  NWP 
is  used  to  authorize  activities  in  waters 
that  support  salmonids,  then  a  regional 
condition  should  be  added  to  the  NWP. 
The  recommended  regional  condition 
would  require  delineations  of  pools  and 
riffles  and  require  that  the  reshaping 
activity  be  conducted  in  a  manner  that 
does  not  reduce  the  volume  and  surface 
area  of  pools  or  other  suitable  habitat. 

Division  engineers  can  add  regional 
conditions  to  this  NWP  to  address 
concerns  for  salmonid  species. 

One  commenter  objected  to  the 
reissuance  of  this  NWP,  stating  that  it 
does  not  define  the  term  "drainage 
ditch"  narrowly,  it  does  not  require  an 
applicant  to  prove  that  the  proposed 
ditch  reshaping  activity  will  not   . 
increase  the  area  drained  by  the  ditch, 
it  does  not  require  mitigation  when 
work  is  designed  to  improve  water 
quality.  This  commenter  said  that  the 
NWP  should  clarify  that  pre-existing 
waterways  are  not  drainage  ditches, 
even  if  they  have  been  channelized. 
This  commenter  recommended  adding 
the  following  text  to  NWP  41:  "This 
general  permit  is  limited  to  reshaping 
that  would  restore  more  natural  stream 
characteristics  by  activities  similar  to 
increasing  the  area  of  riparian 
vegetation  through  re-grading  or  by 
recreating  stream  meanders."  Other 
suggestions  by  this  commenter  include 
requiring  applicants  to  obtain  NRCS 
minimal  effects  determinations  and  best 
management  practices  certifications  and 
requiring  mitigation  for  adverse  impacts 
to  aquatic  resources  authorized  by  this 
NWP. 

This  NWP  does  not  define  the  term 
"drainage  ditch".  District  engineers  can 
determine,  on  a  case-by-case  basis,  what 
constitutes  a  "drainage  ditch".  The 
Corps  has  modified  the  language  of  this 
permit  slightiy  to  clarify  that  diainage 
ditches  constructed  in  uplands  are 


generally  not  waters  of  the  US, 
consistent  with  earlier  guidance  on  this 
issue  (FR  51:219.  p  41217).  We  do  not 
believe  that  it  Is  necessary  to  require 
compensatory  mitigation  for  activities 
authorized  by  this  NWP,  since  the 
activities  authorized  by  NWP  41  are 
designed  to  improve  water  quality.  We 
do  not  agree  that  the  recommended  text 
in  the  previous  paragraph  should  be 
added  to  NWP  41  because  this  NWP 
authorizes  the  reshaping  of  existing 
drainage  ditches,  not  stream  restoration 
activities.  Requiring  applicants  to  obtain 
minimal  effects  determinations  and  best 
management  practices  certifications 
from  NRCS  is  unnecessary,  since  this 
NWP  is  limited  to  the  reshaping  of 
existing,  currentiy  serviceable  drainage 
ditches  that  have  minimal  individual 
and  cumulative  adverse  effects  on  the 
aquatic  environment.  This  nationwide 
permit  is  reissued  without  change. 

42.  Recreational  Facilities  In  me 
August  9,  2001 ,  Federal  Register  notice, 
we  proposed  to  modify  this  NWP  by 
allowing  on  a  case-by-case  basis,  a 
waiver  of  the  prohibition  on  impacts 
exceeding  300  linear  feet  of  stream  bed. 
In  addition,  we  requested  suggestions 
regarding  criteria,  standards,  and  best 
management  practices  that  should  be 
applied  to  this  NWP  for  recreational 
facilities  to  ensure  that  adverse  effects 
on  the  aquatic  environment  are 
minimal. 

One  commenter  requested  that  the 
Corps  broaden  the  applicability  of  this 
NWP  to  include  improvements  to  ski 
facilities,  because  ski  area  expansion  is 
too  narrow.  This  commenter  also 
expressed  support  for  expanding  the 
scope  of  this  NWP  to  include  the 
construction  of  hotels  and  restaurants, 
because  these  facilities  are  important 
components  of  skiing  facilities.  One 
commenter  supported  the  use  of  this 
NWP  to  authorize  the  construction  of 
hiking,  biking,  and  horse  trails. 

This  NWP  can  be  used  to  authorize 
the  construction  of  certain  ' 
improvements  to  ski  facilities,  provided 
those  improvements  comply  with  the 
terms  and  conctttions  of  the  NWP.  We 
do  not  agree  that  NWP  42  should  be 
expanded  to  include  the  construction  of 
hotels  and  restaurants.  These  facilities 
may  be  authorized  by  other  NWPs,  such 
as  NWP  39,  which  authorizes  discharges 
of  dredged  or  fill  material  into  non-tidal 
waters  of  the  United  States  to  construct 
commercial  buildings  and  attendant 
features,  or  other  types  of  Corps  permits. 

Two  commenters  said  that  this  NWP 
should  be  withdrawn.  One  of  these 
commenters  said  that  the  NWP 
authorizes  activities  that  are  not  similar 
in  nature  that  result  in  more  than 
minimal  adverse  impacts  to  the  aquatic 
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environment.  Six  commenters  asserted 
that  this  NWP  should  not  authorize  the 
construction  of  golf  courses  or  ski  areas. 
One  commenter  objected  to  the 
authorization  of  these  facilities  under 
NWP  42  because  they  are  unlikely  to 
substantially  deviate  from  natiual 
landscape  contoius.  Another  commenter 
said  that  the  authorization  of  golf 
courses  and  ski  areas  discourages 
developers  from  looking  for  alternatives 
that  have  less  impact  on  the  aquatic 
environment.  One  commenter  objected 
to  the  inclusion  of  campgrounds  in  the 
list  of  activities  that  may  be  authorized 
by  this  NWP.  Four  commenters  stated 
that  support  facilities,  such  as  buildings, 
stables,  parking  lots,  and  roads  should 
not  be  authorized  by  this  NWP.  One 
commenter  asked  if  this  NWP  can  be 
used  to  authorizathe  construction  of 
recreational  ponds. 

This  NWP  authorizes  activities  that 
are  similar  in  nature  because  it  is 
limited  to  discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
to  construct  recreation  facilities.  The 
terms  and  conditions  of  the  NWP,  with 
the  case-by-case  review  of  those 
activities  that  require  pre-construction 
notification  to  district  engineers,  will 
ensure  that  the  activities  authorized  by 
this  NWP  result  in  minimal  adverse 
effects  on  the  aquatic  environment.  Pre- 
construction  notification  is  required  for 
discharges  of  dredged  or  fill  material 
resulting  in  the  loss  of  greater  than  Vio 
acre  on  non-tidal  waters  of  the  United 
States  or  the  loss  of  greater  than  300 
linear  feet  of  perennial  and  intermittent 
streams.  The  pre-construction 
notification  process  allows  district 
engineers  to  review  those  activities  that 
may  result  in  more  than  minimal 
adverse  effects  to  the  aquatic 
environment,  hi  response  to  a  pre- 
construction  notification,  a  district 
engineer  can  require  special  conditions 
to  ensure  that  adverse  effects  on  the 
aquatic  environment  are  minimal  or 
exercise  discretionary  authority  to 
require  an  individual  permit  for  the 
work. 

Golf  courses  and  expanded  ski 
facilities  can  be  constructed  so  that  they 
are  integrated  into  the  natural 
landscape,  without  substantial  amoimts 
of  grading  and  filling.  This  NWP 
authorizes  only  the  expansion  of 
existing  ski  areas.  Paragraph  (a)  of 
General  Condition  19  requires 
permittees  to  avoid  and  minimize 
adverse  effects  to  waters  of  the  United 
States  on-site  to  the  maximum  extent 
practicable.  We  do  not  agree  that 
campgrounds  should  be  excluded  from 
this  NWP.  We  believe  that  the 
construction  of  small  support  facilities, 
such  as  storage  buildings  and  stables. 


are  necessary  attendant  features  for  the 
operation  of  the  recreational  facilities 
authorized  by  This  NWP.  This  NWP  may 
authorize  the  construction  of  small 
recreational  ponds,  provided  the 
construction  of  those  impoundments 
does  not  substantiaUy  change  natural 
landscape  contoius. 

One  commenter  said  that  this  NWP 
should  have  a  Va  acre  limit,  including  a 
250  linear  foot  limit  for  stream  impacts. 
Another  commenter  said  that  the  V2  acre 
limit  was  too  high.  One  commenter 
stated  that  the  pre-construction 
notification  threshold  should  be  V3  acre 
or  V4  acre,  instead  of  Vio  acre.  A 
commenter  said  that  all  activities 
authorized  by  this  NWP  should  require 
pre-construction  notification,  and  that 
this  NWP  should  not  authorize  activities 
in  special  aquatic  sites.  One  commenter 
recommended  replacing  the  word  "loss" 
in  the  text  of  the  NWP  with  the  phrase 
"fill  or  impact  (including  temporary  and 
permanent  impacts)". 

We  do  not  agree  that  the  acreage  limit 
should  be  reduced  to  Va  acre,  or  that 
there  should  be  a  250  linear  foot  limit 
for  stream  impacts.  In  addition,  we 
believe  that  the  Vio  acre  pre- 
construction  notification  threshold 
adequately  ensures  that  all  activities 
that  could  result  in  more  than  minimal 
adverse  effects  on  the  aquatic 
environment  are  reviewed  by  district 
engineers  on  a  case-by-case  basis.  We  do 
not  agree  that  it  is  necessary  to  require 
pre-construction  notification  for  all 
activities  authorized  by  this  NWP  or  to 
prohibit  use  of  this  NWP  in  special 
aquatic  sites.  Where  there  are  concerns 
that  this  NWP  may  authorize  activities 
with  more  than  minimal  adverse  effects 
on  the  aquatic  environment,  division 
engineers  can  regionally  condition  this 
NWP  to  reduce  Ae  acreage  limit  or 
require  notification  for  all  activities.  It  is 
not  necessary  to  replace  the  word  "loss" 
with  the  phrase  "fill  or  impact 
(including  temporary  and  permanent 
impacts)"  because  the  word  "loss" 
addresses  waters  of  the  United  States 
adversely  affected  by  filling,  flooding, 
excavation,  or  drainage. 

Several  commenters  objected  to 
allowing  case-by-case  waivers  to  the  300 
linear  foot  limit  for  losses  of  stream 
beds.  One  of  these  commenters  said  that 
small  and  ephemeral  streams  are 
important  for  protecting  water  quality, 
preventing  flooding,  and  providing 
habitat  for  many  species.  Another 
commenter  said  that  the  waiver  should 
not  be  granted  uutil  the  district  engineer 
solicits  comments  from  the  other 
Federal  and  state  resource  and 
regulatory  agencies. 


This  waiver  is  discussed  in  more 
detail  below  in  this  Federal  Register 
notice. 

One  commenter  stated  that  the 
definition  of  "recreational  facilities"  is 
too  broad  and  the  NWP  does  not 
adequately  address  impacts  at  the 
project  site  and  downstresim.  One 
commenter  said  that  the  Corps  should 
not  attempt  to  establish  criteria, 
standards,  or  best  management  practices 
because  the  Corps  has  already 
determined  that  the  NWP  aufliorizes 
only  activities  with  minimal  adverse 
environmental  effects.  A  commenter 
suggested  that  the  Corps  require  best 
management  practices  for  storm  water 
management,  limits  on  the  clearing  of 
vegetation  for  project  construction,  the 
establishment  and  maintenance  of  100 
foot  wide  forested  buffers  adjacent  to 
aquatic  resources,  and  limits  on  the  use 
of  impervious  surfaces  for  trails  and 
walkways.  One  commenter  requested 
that  the  NWP  contain  more  flexibility  to 
allow  limited  use  of  impervious  surfaces 
to  accomplish  complete  accessibility  for 
the  physically  challenged  on  multi-use 
trails. 

We  believe  that  the  definition  df 
"recreational  facilities"  used  in  this 
NWP,  in  addition  to  the  terms  and  . 
conditions  of  NWP  42  and  the  NWP 
general  conditions,  are  sufficient  to 
ensure  that  the  NWP  authorizes  only 
activities  with  minimal  adverse  effects 
on  the  aquatic  environment.  The  August 
9,  2001,  Federal  Register  notice  sou^t 
public  input  on  ways  to  continue  to 
ensure  that  this  NWP  authorizes 
minimal  impact  recreational  facilities. 
Compliance  with  General  Condition  9, 
Water  Quality,  may  require  storm  water 
management  for  a  particular  recreational 
facility.  The  maintenance  and 
establishment  of  vegetated  buffers  may 
be  required  by  district  engineers  as 
compensatory  mitigation.  Specific  limits 
on  the  use  of  impervious  surfaces  are 
determined  by  district  engineers  on  a 
case-by-case  basis  in  response  to  a  pre- 
construction  notification.  The 
construction  of  multi-use  trails  that  . 
provide  accessibility  for  physically 
challenged  individuals  can  be 
authorized  by  this  NV\^. 

One  commenter  said  that  regional 
conditions  should  be  adopted  to  prevent 
the  cimiulative  adverse  impacts  to  wood 
recruitment  in  waters  inhabited  by 
salmon.  This  commenter  also  suggested 
that  regional  conditions  should  be 
adopted  to  prohibit  the  construction  of 
trails  or  paUis  along  the  tops  of  banks 
iinless  the  facility  is  constructed  so  that 
there  is  no  loss  of  riparian  vegetation 
and  any  removed  vegetation  is  allowed 
to  grow  back.  This  commenter  also  said 
that  this  NWP  should  not  be  stacked 
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with  NWP  13  because  these  two  NWPs 
exert  synergistic  significant  adverse 
impacts  on  wood  recruitment. 

Division  engineers  can  impose 
regional  conditions  on  this  NWP  to 
address  ciunulative  impacts,  including 
impacts  to  salmon  habitat.  We  do  not 
agree  that  there  should  be  a  restriction 
prohibiting  the  use  of  NWP  1 3  with  this 
NWP  for  a  single  and  complete  project. 
Bank  stabilization  may  be  required  to 
maintain  the  integrity  and  safety  of  a 
recreational  facility. 

The  nationwide  permit  is  reissued 
with  a  modified  300  linear  foot  waiver 
as  discussed  below. 

43.  Stormwater  Management  Facilities 
In  the  August  9,  2001,  Federal  Register 
notice,  we  proposed  to  modify  this  NWP 
by  allowing  on  a  case-by-case  basis,  a 
waiver  of  the  prohibition  on  impacts 
exceeding  300  linear  feet  of  stream  bed. 
There  were  no  other  changes  proposed 
to  this  nationwide  permit. 

Three  commenters  stated  that  this 
NWP  should  be  withdrawn.  One  of 
these  commenters  said  that  NWP  43  was 
unnecessary  because  the  construction  of 
stormwater  management  (SWM) 
facilities  is  authorized  by  other  NWPs. 
Two  commenters  stated  that  new  SWM 
facilities  should  not  be  constructed  in 
streams,  including  ephemeral  and 
intermittent  streams.  Another 
commenter  said  that  SWM  facilities  are 
not  water  dependent,  SWM  facilities 
should  not  be  constructed  in  waters  of 
the  United  States,  and  the  activities 
authorized  by  this  NWP  result  in  more 
than  minimal  adverse  effects  on  the 
human  environment.  One  commenter 
said  that  this  NWP  should  not  authorize 
activities  in  special  aquatic  sites. 

Although  other  NWPs,  such  as  NWP 
39,  can  authorize  the  construction  of 
SWM  facilities,  certain  types  of  SWM 
facilities,  such  as  regional  SWM  ponds 
that  are  not  associated  with  a  particular 
development,  may  not  be  authorized  by 
other  NWPs.  In  some  cases,  the 
construction  of  SWM  facilities  in  waters 
of  the  United  States  may  be  necessary 
and  may  provide  more  protection  to  the 
aquatic  environment.  Division  engineers 
can  regionally  condition  this  NWP  to 
prohibit  its  use  in  high  value  waters.  For 
those  activities  that  require  notification, 
district  engineers  can  add  case-specific 
conditions  to  ensiue  that  the  adverse 
effects  on  the  aquatic  environment  are 
minimal  or  exercise  discretionary 
authority  and  require  individual  permits 
for  activities  with  more  than  minimal 
adverse  effects. 

One  commenter  said  that  the  acreage 
limit  for  this  NWP  should  be  3  acres  and 
another  commenter  suggested  a  V4  acre 
limit  for  the  construction  of  new 
facilities.  One  commenter  requested  a 


higher  acreage  limit  for  activities  in 
non-perennial  streams,  stating  that  the 
pre-construction  notification  process 
would  provide  the  Corps  the 
opportunity  to  ensure  that  project 
impacts  are  not  more  than  minimal. 

We  believe  that  the  V2  acre  limit  for 
the  construction  of  new  SWM  facilities 
will  ensure  that  this  NWP  authorizes 
activities  with  minimal  adverse  effects 
on  the  aquatic  environment.  We  do  not 
agree  that  there  should  be  a  higher 
acreage  limit  for  discharges  of  dredged 
or  fill  material  into  intermittent  and 
ephemeral  streaihs. 

One  commenter  stated  that 
coordination  with  Federal  and  state 
resource  and  regulatory  agencies  should 
be  conducted  before  the  district 
engineer  issues  a  waiver  of  the  300 
linear  foot  limit.  Another  commenter 
supported  waiving  the  300  foot  limit, 
but  recommended  that  the  Corps  clarify 
that  the  presence  of  an  ordinary  high 
water  mark  is  required  when 
determining  that  a  waterbody  is  a  water 
of  the  United  States. 

We  have  adopted  a  modified 
condition  allowing  district  engineers  to 
issue  case-by-case  waivers  to  the  300 
linear  foot  limit  for  losses  of 
intermittent  stream  beds,  for  activities 
that  result  in  no  more  than  minimal 
adverse  effects  on  the  aquatic 
environment.  This  modified  waiver  is 
discussed  in  more  detail  in  another 
section  of  this  Federal  Register  notice. 
^  One  commenter  recommended  that 
the  NWP  authorize  normal  operations 
and  maintenance  activities  so  that  the 
multi-objective  aspects,  including  flood 
mitigation,  of  the  project  can  be  met  and 
the  community  can  realize  project 
benefits.  A  commenter  reconmiended 
adding  a  condition  that  restricts  this 
NWP  to  the  maintenance  of  existing 
SWM  facilities.  Another  commenter 
said  that  the  NWP  shoiild  include  a 
condition  requiring  maintenance  of  base 
flows  dvuing  periods  of  low  flow,  to 
protect  the  downstream  environment. 
Thii  commenter  also  said  that  the  NWP 
should  be  conditioned  to  prohibit  the 
construction  of  concrete  or  stone-lined 
channels.  One  commenter  asserted  that 
the  text  of  NWP  43  should  clearly  state 
that  non-jurisdictional  activities  are  not 
included  in  the  acreage  loss  of  waters  of 
the  United  States. 

NWP  43  authorizes  the  maintenance 
of  existing,  currently  serviceable  SWM 
facilities.  Regular  maintenance  of  SWM 
facilities  is  an  important  mechanism  for 
ensuring  effective  stormwater 
management,  including  flood  control. 
We  do  not  agree  that  this  NWP  should 
be  limited  to  maintenance  activities. 
Paragraph  (g)  of  NWP  43  refers  to 
General  Condition  21,  Management  of 


Water  Flows,  which  requires  the 
maintenance  of  pre-construction 
downstream  flows.  We  do  not  agree  that 
it  is  necessary  to  condition  the  NWP  to 
prohibit  the  construction  of  concrete  or 
stone-lined  channels.  Division  engineers 
can  regionally  condition  this  NWP  to 
prohibit  these  types  of  activities.  Diu-ing 
the  review  of  a  pre-construction 
notification,  district  engineers  can 
exercise  discretionary  authority  if  the 
proposed  work  involves  the 
construction  of  a  concrete  or  stone-lined 
channel  and  the  proposed  work  will 
result  in  more,  than  minimal  adverse 
effects  on  the  aquatic  environment.  We 
do  not  believe  it  is  necessary  to 
explicitiy  state  in  the.  text  of  the  NWP 
that  non-jurisdictional  activities  are  not 
included  in  the  acreage  loss  of  waters  of 
the  United  States,  although  this  is  true 
for  all  NWPs  generally. 

One  commenter  said  that  areas  within 
SWM  facilities  should  not  be  considered 
as  compensatory  mitigation  if  regular 
maintenance  is  required.  Another 
commenter  said  that  this  NWP  should 
not  authorize  the  use  of  SWM  facilities 
as  compensatory  mitigation  sites. 

Areas  of  a  SVVM  facility  that  are  not 
subject  to  regular  maintenance  can  be 
used  as  compensatory  mitigation  sites 
(see  paragraph  (e)(3)). 

The  nationwide  permit  is  reissued 
with  a  modified  300  linear  foot  waiver 
as  discussed  below. 

44.  Mining  Activities.  There  were  no 
changes  proposed  to  this  nationwide 
permit.  Many  commenters  said  that  this 
NWP  should  be  withdrawn.  Several  of 
these  commenters  believe  that  the 
activities  authorized  by  this  NWP  result 
in  more  than  minimal  adverse  effects  on 
the  aquatic  environment,  including 
water  quality,  navigation,  and  aquatic 
habitat.  Some  commenters  said  that 
these  activities  should  be  reviewed 
under  the  standard  permit  process. 

This  NWP  authorizes  mining 
activities  that  have  no  more  than 
minimal  individual  and  cumulative 
adverse  effects  on  the  aquatic 
environment.  The  terms  and  conditions 
of  this  NWP,  including  the  NWP  general 
conditions,  will  ensure  that  these 
mining  activities  will  have  no  more  than 
minimal  adverse  environmental  effects. 
For  example,  mining  activities  in 
navigable  waters  must  comply  with 
General  Condition  1 ,  Navigation.  All 
activities  authorized  by  this  NWP 
require  notification  to  the  district 
engineer  prior  to  commencement  of 
mining  activities.  The  pre-construction 
notification  process  allows  district 
engineers  to  review  mining  activities  on 
a  case-by-case  basis,  to  ensiu-e  that  the 
proposed  work  has  no  more  than 
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minimal  adverse  effects  on  the  aquatic 
environment.  In  response  to  a  pre- 
construction  notification,  the  district 
engineer  can  add  special  conditions  to 
the  NWP  authorization  to  ensure  that 
the  adverse  effects  on  the  aquatic 
environment  are  no  more  thian  minimal 
or  exercise  discretionary  authority  to 
require  an  individual  permit  for  the 

work. 

One  commenter  stated  that  this  NWP 
does  not  satisfy  the  "similar  in  natiue" 
requirement  for  general  permits, 
including  NWPs.  Another  commenter 
asserted  that  the  activities  authorized  by 
this  NWP  are  not  water  dependent  and 
that  alternatives  are  available. 

This  NWP  complies  with  the  "similar 
in  nature"  requirement  of  general 
permits  because  it  is  limited  to  aggregate 
and  hard  rock/mineral  mining  activities. 
The  water  dependency  test  in  the 
Section  404(b)(1)  guidelines  does  not 
require  each  activity  in  waters  of  the 
United  States  to  be  water  dependent  to 
fulfill  its  basic  project  piupose.  General 
Condition  19,  Mitigation,  requires 
permittees  to  avoid  and  minimize 
adverse  effects  to  waters  of  the  United 
States  to  the  maximum  extent 
practicable  on  the  project  site.  The 
NWPs  do  not  require  an  analysis  of  off- 
site  alternatives.  As  long  as  the  mining 
activity  results  in  no  more  than  minimal 
adverse  effects  to  the  aquatic 
environment  and  complies  with  all 
terms  and  conditions,  the  activity  can  be 
authorized  by  NWP. 

One  commenter  said  that  this  NWP 
should  be  withdrawn  because  it  is  of 
limited  use  to  the  aggregate  mining 
industry.  A  commenter  objected  to  this 
NWP,  stating  that  the  Corps  has  not 
demonstrate  why  the  NWP  should  be 
limited  to  activities  in  isolated  waters 
and  wetlands  adjacent  to  headwaters. 
One  commenter  asserted  that  the  Vz  acre 
limit  for  this  NWP  is  too  restrictive 
because  of  the  extensive  pre- 
construction  notification  and  mitigation 
requirements.  This  commenter  also  said 
that  the  Corps  cannot  condition  this 
NWP  to  prohibit  beneficiation  and 
mineral  processing  within  200  feet  of  an 
open  waterbody.  Another  commenter 
recommended  increasing  the  acreage 
limit  to  three  acres  for  impacts  to  non- 
wetland  waters  and  allowing  district 
engineers  to  waive  the  1  cubic  foot  per 
second  limit  on  a  case-by-case  basis. 

The.  terms  and  conditions  of  this 
NWP,  including  the  Vz  acre  Umit  and 
the  scope  of  applicable  waters,  are 
intended  to  ensiue  that  activities 
authorized  by  this  NWP  result  in  no 
more  than  minimal  adverse  effects  to 
the  aquatic  environment,  individually 
and  ciunulatively.  We  have  the 
authority  to  condition  this  NWP  to 


prohibit  beneficiation  and  mineral 
processing  within  200  feet  of  an  open 
waterbody,  if  such  a  restriction  is 
necessary  to  ensure  that  the  NWP 
authorizes  only  activities  with  no  more 
than  minimal  adverse  effects  on  the 
aquatic  environment.  We  do  not  agree 
that  a  waiver  for  the  1  cubic  foot  per 
second  limit  for  aggregate  mining  in 
headwater  streams  would  be 
appropriate.  That  restriction  is 
necessary  to  ensure  that  the  NWP  does 
not  authorize  aggregate  mining  activities 
with  more  than  minimal  adverse  effects 
to  headwater  streams.  Aggregate  and 
hard  rock/mineral  mining  activities  that 
do  not  qualify  for  authorization  imder 
this  NWP  can  be  authorized  by 
individual  permits. 

Two  commenters  stated  that  this  NWP 
must  be  reevaluated  in  light  of  the  Solid 
Waste  Agency  of  Northern  Cook  County 
V.  United  States  Army  Corps  of 
Engineers  et  al.  (U.S.  Supreme  Court  No. 
99-1178)  (SWANCC).  One  commenter 
said  that  many  mining  operations  do  not 
involve  discharges  of  dredged  or  fill 
material  into  waters  of  the  United  States 
and  the  Corps  should  reassess  areas 
where  it  has  exceeded  its  statutory 
authority.  One  commenter 
recommended  modifying  this  NWP  to 
clarify  that  non-jurisdictional 
excavation  activities  channelward  of  the 
ordinary  high  water  mark  and  activities 
outside  of  the  ordinary  high  water  mark 
and  adjacent  wetlands  do  not  require  a 
Section  404  permit. 

The  Solid  Waste  Agency  of  Northern 
Cook  County  V.  United  States  Army 
Corps  of  Engineers  et  al.  decision 
related  to  the  scope  of  CWA  jurisdiction 
over  nonnavigable  isolated  intrastate 
waters.  Aggregate  and  hard  rock/mineral 
mining  activities  may  occur  in 
jurisdictional  waters  and  thus  could  be 
authorized  by  this  NWP.  Activities  that 
occiu  in  non-jurisdictional  waters,  as 
determined  by  applicable  regulations 
and  case  law  (including  SWANCC)  do 
not  require  a  section  404  permit.  The 
nationwide  permit  is  reissued  without 
change. 

Proiect  Specific  Wavier  of  300-Liiiear 
Feet  Prohibition  in  NWPs  39, 40, 42, 
and  43 

In  the  August  9,  2001,  Federal 
Register  notice,  the  Corps  proposed  to 
allow  a  waiver,  on  a  case-by-case  basis, 
of  the  prohibiUons  in  NWPs  39,  40, 42, 
and  43  against  discharges  resulting  in 
the  loss  of  greater  than  300  linear  feet 
of  stream  bed.  The  waiver  could  be 
issued  only  after  the  district  engineer 
reviewed  a  pre-construction  notification 
for  the  proposed  work  and  determined 
that  the  activity  would  result  in  no  more 


than  minimal  adverse  effects  on  the 
aquatic  environment. 

Several  commenters  stated  that  the 
absolute  300  linear  foot  limit  on  the 
amount  of  stream  that  can  be  filled 
under  these  NWPs  should  be  retained. 
They  were  concerned  that  the  proposed 
waiver  would  lead  to  severe  stream 
destruction  from  the  construction  of 
developments,  agricultural  activities, 
and  other  activities  and  said  that  the 
existing,  strong  linear  limits  on  stream 
bed  impacts  should  be  retained.  Some  of 
these  commenters  added  that  the  300 
linear  foot  limit  provides  predictability 
and  certainty  to  the  regulated 
community  and  state  permitting 
agencies  as  well  as  reducing  workload 
for  Corps  staff.  A  few  commenters  stated 
that  the  proposed  waiver  would  lead  to 
many  variations  in  the  way  permit 
decisions  are  made  between  Corps 
districts  and  even  between  Corps  project 
managers  within  the  same  district  who 
use  their  own  definitions  of  minimal 
impacts.  One  of  these  commenters 
indicated  that  NWP  verification  requests 
should  be  simple  to  review  and 
approve,  with  clear  thresholds  and 
consistency  in  the  review  process. 
Another  commenter  stated  that  the 
waiver  would  require  the  Corps  to  rely 
on  the  expertise  of  applicants  to  provide 
information  and  allow  developers  to 
excavate  or  fill  as  much  as  one  mile  of 
a  stream  imder  a  general  permit  when 
the  intent  of  NWP  program  is  to 
authorize  only  those  activities  with 
minimal  adverse  impacts.  Niunerous 
commenters  supported  the  proposed 
waiver.  Some  of  these  commenters  said 
that  the  waiver  would  allow  greater 
flexibility  and  efficiency  in  permit 
processing  and  would  eliminate  the 
need  for  individual  permits  to  fill  more 
than  300  linear  feet  of  stream  bed  where 
the  impacts  are  minimal. 

The  waiver  adds  flexibility  to  the 
Corps  permit  process,  by  allowing 
district  engineers  to  efficiently  authorize 
activities  that  have  minimal  adverse 
effects  on  the  aquatic  environment. 
Requiring  individual  permits  for 
minimal  impact  activities  that  would 
otherwise  qualify  for  authorization 
under  NWPs  39,  40,  42,  and  43  because 
they  involve  the  loss  of  greater  than  300 
lineu  feet  of  stream  bed  would  increase 
the  Corps  workload,  with  no  added 
environmental  benefits.  Since  aquatic 
resource  functions  and  values  vary 
across  the  United  States,  we  recognize 
that  there  will  be  differences  in  the 
implementation  of  the  waiver.  However, 
we  do  not  agree  that  the  waiver  makes 
the  protection  provided  by  the  NWP 
process  less  consistent.  District 
engineers  will  use  their  knowledge  of 
the  local  aquatic  environment,  as  well 
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as  the  information  submitted  in  pre- 
construction  notifications,  to  make  their 
case-by-case  determinations  whether  the 
waiver  is  applicable  for  a  particular 

activity. 

Some  commenters  emphasized  the 
functions  and  values  of  the  small 
headwater  streams  in  the  overall  health 
of  the  aquatic  environment  and  stated 
that  filling  these  streams  will  result  in 
significant  impacts.  These  commenters 
stated  that  the  cmnulative  loss  of 
intermittent  streams  and  the 
downstream  impacts  of  piping  these 
streams  can  cause  significant 
irreversible  environmental  and 
ecological  losses.  Another  commenter 
added  that  small  streams  usually  exist 
within  extensive  riparian  corridors  and 
are  incorrectly  called  drainage  ditches 
to  devalue  their  worth.  This  commenter 
is  concerned  that  the  waiver  would 
result  in  the  degradation  of  headwater 
streams,  allow  channelization  of  more 
streams,  and  result  in  more  losses  of 
wetlands.  One  commenter  stated  that 
allowing  filling  of  streams  could  impact 
the  States'  efforts  to  restore  wetlands, 
streams,  and  watershed  functions. 

We  recognize  that  headwater  streams 
often  provide  important  functions  and 
values,  but  there  are  situations  where 
the  loss  of  these  streams  will  result  only 
in  minimal  adverse  effects  on  the 
aquatic  environment.  We  believe  that 
such  situations  would  not  likely  occur 
in  intermittent  streams,  but  rather  in 
perennial  streams.  We  have  thus 
decided  not  to  adopt  the  waiver  of  the 
300  linear  foot  limit  for  perennial 
streams.  The  absolute  prohibition  on  the 
use  of  these  permits  where  more  than 
300  linear  feet  are  impacted  remains  in 
place  for  perennial  streams.  We  have 
decided  to  adopt  the  waiver  process  for 
intermittent  streams,  thereby  allowing 
district  engineers  to  waive,  on  a  case-by- 
case  basis,  the  300  linear  foot  limit  for 
the  loss  of  intermittent  stream  beds 
under  NWPs  39,  40,  42,  and  43.  It  is 
important  to  note  that,  in  order  for  the 
waiver  to  occur,  the  district  engineer 
must  make  a  written  determination  that 
the  proposed  work  will  result  in  no 
■  more  than  minimal  adverse  effects  on 
the  aquatic  environment,  ff  the  district 
engineer  does  not  provide  written 
confirmation  of  the  waiver,  then  the  300 
linear  foot  limit  for  the  loss  of 
intermittent  stream  beds  remains  in 
place  and  the  project  proponent  must 
obtain  another  type  of  Corps  permit  for 
the  proposed  activity. 

Further,  if  the  proposed  work  will 
result  in  more  than  minimal  adverse 
effects  on  the  aquatic  environment,  the 
district  engineer  will  determine  that  the 
waiver  is  not  applicable  and  require  the 
project  proponent  to  obtain  an   . 


individual  permit.  As  an  added  level  of 
protection  to  valuable  headwater 
streams,  division  engineers  can 
regionally  condition  the  NWPs  to 
further  restrict  or  prohibit  their  use  in 
high  value  waters.  The  waiver  will  not 
impact  States'  efforts  to  restore  waters 
and  watersheds,  since  the  waiver  can 
only  be  issued  after  case-bv-case  review. 

Some  commenters  asked  how  the 
Corps  would  determine  whether  an 
activity  resulted  in  minimal 
environmental  impacts  to  justify 
waiving  the  300  linear  foot  limit.  One 
commenter  asked  if  the  cumulative 
effects  of  the  waiver  would  be  evaluated 
each  time  the  waiver  was  used.  A  few 
commenters  said  that  the  Corps  cannot 
justify  eliminating  and  waiving  thef  300 
linear  foot  limit  until  the  Corps  can 
demonstrate  that  there  are  no 
cumulative  adverse  impacts  resulting 
from  activities  authorized  by  NWPs. 

District  engineers  will  use  their 
knowledge  of  local  aquatic 
environments  and  case-specific 
circumstances  to  determine  when 
proposed  activities  will  result  in 
minimal  adverse  effects  on  the  aquatic 
environment.  District  engineers  monitor 
the  use  of  NWPs  on  a  watershed  or 
regional  basis  to- determine  whether  the 
cumulative  adverse  effects  of  these 
activities  are  more  than  minimal. 

One  commenter  said  that  the  300 
linear  foot  limit  for  the  NWPs  should  be 
reduced  to  200  linear  feet.  This 
commenter  also  recommended  that 
mitigation  should  be  required  for  all 
projects  that  result  in  a  net  loss  of 
aquatic  habitat,  acreage,  or  function. 
We  do  not  agree  that  the  300  linear 
foot  limit  should  be  reduced  to  200 
linear  feet.  The  mitigation  requirements 
for  the  NWPs  are  addressed  in  General 
Condition  19,  Mitigation.  For  activities 
authorized  by  NWPs,  project  proponents 
are  required  to  avoid  and  minimize 
adverse  effects  to  waters  of  the  United 
States  on-site  to  the  maximiun  extent 
practicable.  District  engineers  wiU 
determine,  on  a  case-by-case  basis 
whether  compensatory  mitigation  is 
required  to  offset  losses  of  waters  of  the 
United  States  and  ensure  that  the 
adverse  effects  on  the  aquatic 
environment  are  minimal. 

Several  commenters  discussed  the 
example  provided  in  the  August  9, 
2001,  Federal  Register  notice  (page 
42079)  which -described  a  6- inch  wide 
by  1-inch  deep  ephemeral  stream 
running  for  several  thousand  feet.  One 
commenter  inferred  that  the  Corps  was 
devaluing  all  such  streams  and  that  the 
loss  of  these  streams  would  result  in 
more  than  minimal  impacts.  This 
commenter  said  that  relatively  intact 
ephemeral  streams  perform  a  diversity 


range  of  hydrologic,  biogeochemical, 
and  habitat  support  functions  that 
directly  affect  down-gradient  streams. 
Another  commenter  stated  that  these 
small  headwater  tributaries  provide 
important  habitat  for  aquatic  life, 
including  fish  spawning  areas.  This 
commenter  also  said  that  these  streams 
are  important  habitat  for  amphibians 
and  reptiles  during  those  short  periods 
when  water  is  flowing  or  ponded,  and 
that  the  continued  loss  of  this  habitat  is" 
cumulatively  damaging.  Another 
commenter  stated  that  headwater 
streams  should  be  protected,  and  added 
that  continued  permitting  of  these 
activities  under  the  NWP  program  must 
include  careful  individual  site  review 
by  qualified  aquatic  biologists.  Two 
commenters  said  that  nunimal  impact 
determinations  for  the  waiver  of  the  300 
linear  foot  hmit  should  require  on-site 
inspections. 

The  example  provided  in  the  August 
9,  2001 ,  Federal  Register  notice  was 
intended  as  an  illustrative  example  to 
.  show  that  some  impacts  exceeding  300 
linear  feet  may  still  be  minimal.  It  was 
not  intended  to  suggest  that  all 
ephemeral  streams  are  of  low  value,  or 
that  all  impacts  to  ephemeral  streams 
are  by  definition  minimal.  As  a  practical 
matter,  ephemeral  streams  are  not 
covered  by  the  300  linear  feet  limitation, 
so  a  formal  waiver  is  not  needed  for 
ephemeral  streams.  However,  even  a 
project  that  impacts  only  an  ephemeral 
stream  could  be  required  to  obtain  an 
individual  permit  if  the  District 
Engineer  determined  that  individual  or 
cumulative  adverse  effects  were  more 
than  minimal.  Under  the  waiver 
process,  the  district  engineer  would 
have  to  make  a  written  determination 
that  the  loss  of  an  intermittent  stream 
segment  exceeding  300  linear  feet 
would  result  in  minimal  adverse  effects 
on  the  aquatic  environment.  We  do  not 
agree  that  it  is  necessary  to  require  on- 
site  determinations  in  all  cases  by 
district  engineers  prior  to  issuing  a 
waiver.  District  engineers  can  utilize 
their  experience,  information  provided 
in  pre-construction  notifications,  and 
other  sources  of  information  before 
determining  the  applicability  of  the 

waiver. 

Three  commenters  suggested  allowing 
the  resource  agencies  to  review  all 
waiver  applications.  One  of  these 
commenters  said  that  the  public  should 
be  allowed  to  comment  on  these 
minimal  effect  determinations.  Several 
commenters  were  opposed  to  the 
requirement  for  a  written  determination 
of  a  waiver  without  a  time  clock. 

We  do  not  agree  that  it  is  necessary 
to  conduct  agency  coordination  or  a 
public  comment  process  for  requests  to 
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waive  the  300  linear  foot  limit  for 
intermittent  streams  for  NWPs  39,  40, 
42,  and  43.  District  engineers  have  the 
expertise  to  determine  on  a  case-by-case 
basis  whether  these  activities  will  result 
in  more  than  minimal  adverse  effects  on 
the  aquatic  environment.  We  do  not 
believe  it  is  necessary  to  adopt  a 
separate  time  clock  for  waiver  requests. 
If  a  project  proponent  submits  a 
complete  pre-construction  notification 
for  a  NWP  39, 40.  42.  and  43  activity, 
and  the  proposed  work  involves  filling 
or  excavating  more  than  300  linear  feet 
of  intermittent  stream  bed,  the  project 
proponent  cannot  assume  that  the 
proposed  work  is  authorized  by  these 
NWPs  unless  a  written  waiver  is 
obtained  from  the  district  engineer. 
District  engineers  should  respond  to 
requests  for  the  300  linear  foot  waivers 
for  intermittent  streams  within  the  45 
day  pre-construction  notification 
period. 

NWPs  39.  40, 42  and  43  are  issued 
with  a  waiver  for  the  300  linear  foot 
limit  for  intermittent  stream  beds.  These 
NWPs  cannot  be  used  to  authorize  the 
loss  of  more  than  300  linear  feet  of  a 
perennial  stream  bed.  As  a  clarification, 
there  are  no  absolute  tjuantitative 
limitations  on  linear  impacts  to 
ephemeral  streams,  as  long  as  the 
adverse  effects  on  the  aquatic 
environment  are  no  more  than  minimal. 

Nationwide  Permits  General  Conditions 

1.  Navigation.  There  were  no  changes 
profKised  to  this  General  Condition. 
There  were  no  comments  an  this 
General  condition.  The  General 
Condition  is  adopted  without  change: 

2.  Proper  Maintenance.  There  were  no 
changes  proposed  to  this  General 
Condition.  There  were  no  comments  on 
this  General  Condition.  The  General 
Condition  is  adopted  without  change. 

3.  Soil  Erosion  and  Sediment 
Controls.  There  were  no  changes 
proposed  to  this  General  Condition. 
There  were  no  comments  an  this 
General  Condition.  However,  there  was 
a  comment  on  NWP  7  that  the  Corps 
determined  was  related  to  this 
conditibn.  The  change  is  discussed  in 
the  Preamble  discussion  of  NWP  7.  We 
agreed  with  the  comment. 

The  General  Condition  is  adopted 
with  a  change  to  eficourage  permittees 
to  perform  work  in  waters  dimng  low- 
flow  or  no-flow  conditions. 

4.  Aquatic  Life  Movements.  In  the 
August  9,  2001,  Federal  Register  notice, 
the  Corps  proposed  to  modify  this 
General  Condition  to  clarify  the  intent 
of  the  condition  was  to  protect  aquatic 
life  cycle  movements. 

One  commenter  stated  that  the 
current  General  Condition  4  was 


difficult  to  imderstand.  Numerous 
commenters  supported  the  clarification 
of  this.  General  Condition.  Several 
commenters  suggested  that  the 
statement  "substantially  disrupt  life 
cycle  movements"  be  replaced  with 
"prevent  life  cycle  movements", 
because  substantial  gives  the  impression 
that  the  impacts  may  be  more  than 
minimal.  One  commenter  suggested  that 
General  Condition  4  should  be  revised 
to  read.  "No  activity  conducted  imder  a  . 
NWP  may  substantially  disrupt  the 
necessary  life-cycle  movements  of  those 
species  of  aquatic  life  indigenous  to  the 
water  body,  including  those  species  that 
normally  migrate  through  the  area, 
culverts  placed  in  streams  must  be 
installed  to  maintain  low  flow 
conditions".  One  commenter 
recommended  that  General  Condition  4 
should  restrict  any  activity  that  could 
impact  or  impair  aquatic  life  stages  or 
movement  of  organisms  dependent 
upon  waters  or  wetlands.  One 
commenter  stated  that  there  is  no  need 
to  change  the  wording  of  General 
Condition  4,  if  the  Corps  would 
consider  that  all  movements  by  an 
organism  are  related  to  its  life  cycle. 
One  commenter  requested  clarification 
of  this  condition  concerning  the 
application  of  the  condition  to  other 
organisms,  which  do  not  have  all  of 
their  life  cj'cles  within  the  aquatic 
environment  (amphibians). 

We  have  retained  the  word 
"substantially"  in  the  text  of  this 
General  Condition,  which  is  related  to 
the  movement  of  the  species  not  to  the 
impact  on  the  species.  Removal  of  this 
word  would  change  the  standard  to  any 
movement  no  matter  how  minimal  or 
inconsequential  the  movement  would 
be.  We  believe  that  most  work  in  waters 
of  the  United  States  will  result  in  some 
disruption  in  the  movement  of  some 
aquatic  organisms  through  those  waters. 
District  Engineers  will  determine,  for 
those  activities  that  require  notification, 
if  the  disruption  of  aquatic  life-cycle 
movements  is  more  than  minimal  and 
either  add  conditions  to  the  NWP  to 
ensiue  that  the  adverse  effects  are  no 
more  than  minimal  or  exercise 
discretionary  authority  and  require  an 
individual  permit. 

A  few  commenters  stated  that  culverts 
must  be  installed  in  streams  to  maintain 
low  and  high  flow  conditions  to  allow 
fish  passage.  One  commenter  added  that 
the  hydraulic  analysis  to  determine  that 
range  of  high  flows  through  the  culvert 
shall  be  based  upon  anticipated  flows  in 
the  basin  at  build-out. 

The  Corps  believes  that  it  is  important 
to  maintain  low  flow  conditions,  but 
that  it  is  not  reasonable  or  necessary  to 
require  hydraulic  analysis  for  every 


culvert  that  would  be  authorized  by 
NWPs.  Corps  district  can  enforce  this 
condition  where  necessary. 

One  commenter  stated  that  activities 
for  which  the  primary  piupose  is  to 
impound  water  should  be  evaluated  as 
individual  permits  and  not  authorized 
under  NWPs  since  ponds  significantly 
disrupt  the  necessary  life  cycle  of 
aquatic  life. 

We  believe  there  are  impoimdment 
projects  which  would  substantially 
disrupt  the  movement  of  specific 
individuals  of  aquatic  life,  but  which 
woidd  not  adversely  affect  the 
populations  of  the  species  nor  have 
more  than  minimal  impacts  on  the 
aquatic  environment.  Such  activities 
would  need  to  be  processed  as 
individual  permits. 

This  General  Condition  is  adopted  as 
pfoposed. 

5.  Equipment.  There  were  no  changes 
proposed  to  this  General  Condition. 
There  were  no  comments  on  this 
General  Condition.  The  General 
Condition  is  adopted  without  change. 

6.  Regional  and  Case-by-Case 
Conditions.  There  were  no  changes 
proposed  to  this  General  Condition.  One 
commenter  stated  that  the  public  was 
not  given  adequate  time  to  evaluate  the 
regional  conditions  as  they  were  not 
published  in  the  Federal  Register. 
Furthermore,  the  comment  period  for 
the  regional  conditions  did  not  coincide 
with  the  comment  period  of  the 
proposal  to  modify  and  reauthorize  the 
NWP  program.  Therefore,  the  public 
was  not  provided  an  opportunity  to 
evaluate  and  provide  comment  on  the 
comprehensive  and  ciunulative  impacts 
of  the  NWPs. 

Regional  conditions  are  proposed  and 
evaluated  by  the  individu^  Corps 
division  offices  by  a  public  notice  and 
comment  process.  Case-by-case 
conditions  are  developed  by  Corps 
District  or  Division  offices,  to  ensiue 
that  specific  activities  meet  the  NWP 
conditions  and  have  no  more  than 
minimal  adverse  effect  on  the  aquatic 
environment,  individually  and 
cumulatively.  Division  offices  need  to 
know  what  the  final  NWPs  are  before 
they  can  develop  final  regional 
conditions.  Therefore,  the  review  of  any 
proposed  regional  conditions  can  not 
occur  simultaneously  with  the  review  of 
the  NWPs.  Finally,  this  condition  is  to 
reinforce  that  those  regional  and  case- 
by-case  conditions  are  legally  binding 
conditions  of  the  NWPs. 

The  General  Condition  is  adopted 
without  change. 

7.  Wild  and  Scenic  Rivers.  Thae  were 
no  changes  proposed  to  this  General 
condition.  There  were  no  comments  on 
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this  General  condition.  The  Generd 
Condition  is  adopted  without  change. 

8.  Tribal  Rights.  There  were  no 
changes  proposed  to  this  General 
condition.  One  commenter  stated  that 
tribal  rights  have  been  impaired  due  to 
cumulative  impacts  by  the  NWP 
program  and  suggested  that  a  regional 
condition  should  be  implemented  to 
prohibit  use  of  NWPs  in  south  Florida 
until  a  regional  EIS  has  been  completed. 
The  comments  have  been  forwarded  to 
the  appropriate  Corps  District.  The 
General  Condition  is  adopted  without 
change. 

9.  Water  Quality.  The  Corps  proposed 
to  clarify  this  condition  as  it  relates  to 
detailed  studies  and  documentation 
requirements.  We  also  proposed  to  add 
language  that  clarifies  that  permittees 
may  meet  the  requirement  of  this 
condition  by  complying  with  state  or 
local  water  quality  practices. 

Numerous  commenters  agreed  with 
the  proposed  change  to  General 
Condition  9.  Many  commenters  stated 
the  ciurent  more  burdensome 
requirements,  detailed  studies,  and 
design  plans,  only  serve  to  expend  the 
time  and  resources  of  the  applicant. 
Several  commenters  indicated  concern 
that  the  Corps  may  infringe  upon  the 
water  qualify  authority  of  the  State.  One 
commenter  reconunended  that  General 
Condition  9  be  revised  to  mandate 
compliance  with  the  most  stringent 
applicable  standards  whether  they  are 
federal,  state,  or  local.  One  commenter 
stated  diat  the  Corps  should  not  defer 
authority  by  making  state  or  local 
permits  a  contingency  of  an  NWP. 
Several  commenters  disagree  with  the 
proposed  changes  to  this  condition 
stating  that  many  local  jurisdictions  lack 
the  skilled  personnel  to  develop  and/or 
enforce  adequate  water  qualify 
standards  and  without  evaluation  of  the 
state  or  local  practices,  the  Corps  cannot 
insure  that  impacts  to  the  aquatic 
environment  are  minimal.  One 
commenter  stated  that  the  proposed 
clarification  should  be  withdrawn 
because  the  General  Condition  is  less 
stringent  than  the  existing  condition 
and  will  result  in  poorer  water  qualify. 
One  commenter  suggested  that  this 
condition  shoidd  be  expanded  to 
specifically  exclude  the  use  of  any  NWP 
for  a  project  adjacent  to  or  in  any  water 
of  the  U.S.  designated  on  a  State  303(d) 
list. 

We  believe  the  changes  will  not 
reduce  protection  of  the  aquatic 
environment.  Although  the  language  of 
.  this  condition  could  be  interpreted  to 
require  detailed  studies  and  design  to 
develop  water  qualify  plans  for  every 
permit  action.  Aat  was  never  oiu  intent. 
While  we  do  believe  that  inclusion  of 


water  quality  management  measures  in 
project  design  is  very  important,  we  do 
not  believe  that  comprehensive  water 
quality  planning  should  be  a 
requirement  of  Corps  NWPs,  except  in 
a  few  cases.  In  most  cases,  the  Corps 
relies  on  state  or  local  water  quality 
programs.  Where  such  programs  do 
exist,  the  Corps  will  normally  review 
the  project  to  ensure  that  appropriate 
water  qualify  features,  such  as 
stormwater  retention  ponds,  are 
designed  into  the  project.  In  some  cases, 
the  Corps  may  require  more  extensive 
design  features  to  ensure  that  open 
water  and  downstream  water  qualify  are 
not  substantially  degraded.  Normally, 
we  believe  that  the  permittee  will 
comply  with  the  requirements  of  this 
condition  by  obtaining  state  or  local 
water  quality  approval  or  complying 
with  state  or  local  water  qualify 
practices,  where  such  practices  exist. 
The  Corps  proposed  a  condition  in  1998 
to  restrict  NWPs  in  State  303(d) 
(impaired)  waters.  We  decided  not  to 
adopt  that  condition  as  explained  in  the 
March  9.  2000  preamble.  We  could  not 
now  adopt  such  a  condition  without 
proposing  it  for  public  review  and 
comment. 

The  General  Condition  is  adopted  as 
proposed. 

10.  Coastal  Zone  Management.  There 
were  no  changes  proposed  to  this 
General  Condition.  There  were  no 
comments  on  this  General  Condition. 
The  General  Condition  is  adopted 
without  change. 

11.  Endangered  Species.  There  were 
no  changes  proposed  to  this  General 
Condition.  One  commenter  stated  that  a 
sentence  has  been  omitted  from  this 
condition  in  the  proposed  preamble 
with  no  notification  of  the  change.  The 
omitted  sentence,  the  last  line  of  11(a). 
states  that.  "As  a  result  of  formal  or 
informal  consultation  with  the  FWS  or 
NMFS,  the  District  Engineer  may  add 
species-specific  regional  endangered 
species  conditions  to  the  NWPs".  The 
commenter  stated  that  omitting  this 
statement  shifts  the  burden  of 
identifying  and  protecting  potentially 
impacted  endangered  and  threatened 
species  and  their  critical  habitat  onto 
the  permit  applicant.  The  commenter 
requested  that  this  change  be  dropped 
because  the  Corps  has  not  met  the  legal 
requirements  to  adopt  it. 

The- commenter  is  correct.  This 
sentence  is  included  in  the  ciurently  in 
force  Jime  6.  2000.  version  of  this 
General  Condition,  but  not  in  the 
August  9,  2001.  proposed  version.  The 
Corps  did  not  intend  to  propose  any. 
changes  to  this  General  Condition.  The 
omission  was  in  error.  The  omitted 


sentence  has  been  reinserted  in  this 
condition. 

One  commenter  stated  that  this 
condition  may  lead  to  compliance  with 
the  ESA  however,  is  not  likely  to  fully 
minimize  or  substantiaUy  reduce  the 
significance  of  harm  to  listed  species 
and  their  critical  habitat.  One 
commenter  suggested  this  condition  be 
re-titled  to  read  "Threatened  and 
Endangered  Species",  the  condition  be 
simplified  and  clarified,  and  the  U.S. 
Fish  &  Wildlife  Service  and  the  National 
Marine  Fisheries  Service  web  sites  be 
placed  in  this  condition. 

We  believe  this  condition  as  stated 
provides  not  only  the  legal  protection 
but  also  the  actual  protection  required 
under  the  ESA.  The  "Endangered 
Species  Act"  covers  both  threatened  and 
endangered  species  as  does  the  General 
Condition  title  "Endangered  Species". 
We  do  not  believe  that  it  is  necessary  to 
include  other  agency  websites  here. 
These  are  readily  accessible  on  the 
internet. 

The  General  Condition  is  adopted 
without  change  (but  with  the 
inadvertently  omitted  sentence 
restored). 

12.  Historic  Properties.  There  were  no 
changes  proposed  to  this  General 
Condition.  Two  commenters 
recommended  that  the  Corps  coordinate 
with  the  SHPOs  in  accordance  with  the 
National  Historic  Preservation  Act 
(NHPA)  and  requested  that  a  FONSI 
should  not  be  issued  until  consultation 
under  NHPA  has  been  completed. 

Division  and  districts  will  coordinate 
with  SHPOs  and  Tribal  Historic 
Preservation  Officers  where  appropriate 
and  add  any  regional  conditions  or  case 
specific  conditions  that  may  be 
necessary  to  satisfy  the  NHPA  in 
specified  areas.  There  is  no  requirement 
to  coordinate  withSHPO  in  developing 
a  FONSI  and  we  do  not  believe  that 
such  coordination  is  necessary. 

The  General  Condition  is  adopted 
without  change. 

13.  Notification.  In  the  August  9.  2001 
issue  of  the  Federal  Register,  we 
proposed  under  Contents  of 
Notification,  to  provide  applicants  the 
option  to  provide  drawings,  sketches  or 
plans  sufficient  for  Corps  review  of  the 
project  to  determine  if  the  project  meets 
the  terms  of  an  NWP,  to  allow  a  waiver 
of  the  300  linear-foot  prohibition 
[following  written  verification  from  the 
Corps),  and  to  delete  for  NWPs  12, 14, 
29,  39.  40,  42,  43,  and  44  the 
requirement  to  provide  "notification"  to 
the  Corps  for  permanent  above  grade 
fills  in  waters  of  the  U.S.  These  latter 
two  changes  were  to  make  notification 
requirements  consistent  with  changes 
discussed  elsewhere  in  this  notice. 
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Several  commenters  supported  the 
proposed  clarification  for  the  submittal 
of  drawings.  Few  conunenters  disagreed 
with  the  clarification  but  some  said  that 
drawings  or  sketches  should  be  a 
mandatory  requirement  for  notification 
and  requiring  this  information  would 
reduce  Corps  workload  while  insuring 
that  impacts  to  the  aquatic  environment 
are  minimal.  One  commenter 
recommended  that  photographs.be 
required  with  notification. 

It  was  not  the  intent  of  this  proposed 
clarification  to  modify  the  required 
contents  of  notification  or  to  make 
submittal  of  non  required  information 
mandatory  but  rather  to  encourage 
applicants  to  provide  us  as  complete  a 
submittal  as  possible  to  expedite  our 
review-of  their  application.  We  did  state 
that  the  Corps  has  the  disctetion  on  a 
case-by-case  basis  to  require  additional 
information  as  necessary  to  determine  if 
the  activity  complies  with  the  terms  and 
conditions  of  the  NWP. 

Several  commenters  agreed  with  the 
proposal  to  delete  the  notification 
requirements  for  above  grade  fill  in 
waters  of  the  United  States.  One 
commenter  recommended  expanding 
notification  requirements  to  include 
above  grade  fills  in  NWPs  3, 12. 14.  21. 
31,  39, 40, 42,  and  44  and  stated  that  the 
applicant  should  submit  documentation 
as  to  why  there  is  no  practicable 
alternative  to  the  proposed  discharge 
and  provide  a  copy  to  EPA,  F&WS,  and 
NMFS.  One  commenter  stated  that  a 
statement  of  avoidance  and 
minimization  should  be  submitted  with 
NWPs  12. 14, 40, 41,  and  42. 

The  Corps  believes  it  is  not  necessary 
for  permittees  to  routinely  notify  the 
Corps  for  above  grade  fills  in  waters  of 
the  US  as  long  as  they  are  complying 
with  general  condition  26.  Comments 
on  thisissue  are  further  discussed  under 
general  condition  26. 

One  commenter  recommended  that 
the  review  period  for  NWPs  3,12,  and 
33  be  amended  to  30  days  instead  of  45 
to  expedite  energy-related  projects.  One 
commenter  supported  the  45-day  time 
frame  for  review  of  notification  but 
believed  60  days  is  more  realistic.  A 
couple  of  conamenters  requested  this 
condition  be  amended  to  require  the 
Corps  to  issue  or  deny  the  NWP  within 
45  days  of  receipt  of  a  complete 
notification  and  the  45-day.  timefiame 
should  also  apply  to  the  30G-foot  stream 
waiver  provision. 

The  Corps  normally  does  not  take  the 
full  45  day  time  period  to  verify  NWPs. 
For  energy  related  activities  Corps 
districts  will  expedite  the  decision  as  to 
whether  to  verify  the  activity  under  an 
NWP.  It  is  not  necessary  to  make  that  a 
permit  condition.  Corps  districts  are 


required  to  make  a  decision  to  verify  or 
deny  the  NWP  within  45  days,  or  the 
applicant  may  proceed.  However,  this 
does  not  apply  to  waiving  the  300  linear 
foot  prohibition  for  intermittent  streams 
or  the  verification  of  NWP  21  or  the  500 
linear  foot  limit  for  NWP  13.  In  these 
cases,  the  applicant  may  not  proceed 
before  receiving  written  verification. 
This  is  to  ensure  that  the  district  has 
adequate  time  to  make  a  satisfactory 
evaluation  before  deciding  whether  to 
authorize  use  of  an  NWP. 

One  commenter  stated  that  the  Corps 
has  amended  the  language  in  condition 
13(a)  without  providing  notification  in 
the  preamble.  The  March  9,  2000 
Federal  Register  stated  "where  required 
by  the  terms  of  the  NWP,  the 
prospective  permittee  must  notify  the 
District  Engineer  with  a  pre- 
construction  notification  (PCN)  as  early 
as  possible".  The  August  9,  2001  notice 
stated  "The  District  Engineer  must 
determine  if  the  notification  is  complete 
within  30  days  of  the  date  of  receipt  and 
can  request  additional  information 
necessary  for  the  evaluation  of  the  PCN 
only  once".  The  commenter  indicated 
this  change  will  increase  the  incentive 
of  permit  applicants  to  withhold 
relevant  information  necessary  for  full 
evaluation  of  a  PCN  and  the  change 
must  be  withdrawn. 

The  Corps  did  not  intend  to  propose 
this  change.  It  was  an  error.  The  general 
condition  will  be  issued  with  the 
existing  language  adopted  on  March  9, 
2000. 

One  commenter  disagreed  with  the 
agency  coordination  threshold  of  Vz  acre 
and  stated  that  all  PCNs  should  require 
a  30-day  agency  coordination  to  ensure 
minimal  impacts.  One  commenter  stated 
that  simply  noting  in  the  record  that  an 
agency  concern  has  been  considered, 
without  a  response  to  the  agency,  is  not 
agency  coordination  and  is  not  full 
consideration  of  their  comments. 
Furthermore,  the  commenter  stated  that 
any  recommendations  that  are  not 
adopted,  after  coordinating  a  decision 
with  the  agency,  should  be  fully 
documented  and  become  part  of  the 
administrative  record. 

We  disagree.  The  requirement  for 
agency  coordination  is  to  fully  consider 
agency  comment  with  no  specification 
to  document  or  respond  to  the 
commenting  agency,  though  normally 
the  Corps  does  respond  to  commenting 
agencies  when  significant  concerns  are 
raised.  Further,  it  has  been  determined 
in  coordination  with  the  other  Federal 
agencies  that  V2  acre  is  a  satisfactory 
threshold  for  required  coordination. 
Coordination  does  occur  with  other 
Federal  agencies  on  a  case  specific  as 
needed  basis. 


Ond  commenter  reconunended  that 
the  Corps  consider  removing  the 
mandatory  delineation  of  special 
aquatic  sites,  including  wetlands,  or  at 
the  least  adding  a  reasonable  threshold 
for  such  documentation  to  all  PCNs. 
One  commenter  recommended  the 
addition  of  NWPs  3, 11, 13, 19,  27,  31. 
and  36  to  the  requirement  for  submittal 
of  delineation  of  special  aquatic  sites 
with  the  PCN. 

We  do  not  believe  that  we  should 
either  increase  or  decrease  the  specific 
activities  for  which  a  mandatory 
delineation  is  required.  We  do  not 
believe  it  is  necessary  for  many  NWPs. 
for  example;  requiring  a  delineation  for 
NWPs  3  and  31  would  be  unnecessary 
for  maintenance  activities  authorized  by 
these  NWPs.  Also  districts  may  require 
a  delineation  of  wetlands  (or  any  other 
appropriate  documentation)  in  cases 
where  they  determine  it  is  necessary  to 
evaluate  the  impacts  of  the  project  ox  to 
determine  the  mitigation  requirements. 

One  commenter  disagreed  with  the 
requirement  to  submit  information 
regarding  the  original  design  capacities 
and  configiu^tions  where  maintenance 
excavation  is  proposed  under  NWP  7, 
(b)(5)  because  if  the  maintenance 
excavation  is  non-jiuisdictional,  the 
applicant  should  not  be  required  to 
submit  such  information,  and  the  Corps 
should  not  review  non-regulated 
activities.  One  commenter 
recommended  that  the  Corps  clarify 
(b)(16)  to  state  that  activities  that  consist 
of  non-jurisdictional  excavation  or 
temporary  stockpiling  diuing  the 
excavation  process  are  not  included  in 
the  compensatory  mitigation 
requirements  or  in  the  calculation  of 
acreage  of  waters  lost. 

Maintenance  excavation  activities  in 
section  404-only  waters  do  not  require 
a  CWA  section  404  permit  unless  they 
result  in  more  than  incidental  fallback. 
If  there  are  regulated  excavation 
activities  that  can  be  authorized  imder 
NWP  7,  then  the  applicant  will  need  to 
provide  information  necessary  for  the 
Corps  to  evaluate  the  PCN  for 
compliance  with  the  terms  and 
conditions  of  the  NWP.  Non 
jurisdictional  activities  should  not  be 
considered  in  mitigation  requirements. 
However,  related  impacts  of  the  project 
will  be  considered  when  determining  if 
the  adverse  effects  are  more  than 
minimal.  Also  the  acreage  impacts  for 
directly  related  excavation  activities 
will  be  included  in  calculating  the 
acreage  limits  for  the  NWP.  The  concern 
addressed  by  the  acreage  limit  is  with 
the  direct  effects  of  the  activity. 
Temporary  stockpiling  is  a  regulated 
activity  and  is  considered  for  possible 
mitigation  requirements  where  the 
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impacts  are  measiuable.  However,  the 
acreage  is  not  included  in  calculating 
the  acreage  limit  because  the  impacts 
are  temporary. 

One  commenter  recommended  that 
the  Corps  revise  the  notification 
requirement  in  (b)(10)  for  NWP  31  to 
require  the  applicant  to  obtain  the  Corps 
approval  prior  to  construction  for  any 
disposal  site  within  waters  of  the  United 
States.  The  commenter  stated  that  the 
proposed  condition  requires  location  of 
disposal  site  at  time  of  notification, 
which  is  not  always  an  option  for  long- 
term  maintenance  activities. 

NWP  31  does  not  authorize  the 
disposal  of  the  excavated  material  into 
waters  of  the  US  unless  the  disposal  site 
is  submitted  with  the  PCN.  The  District 
Engineer  can  review  a  disposal  site  to 
assme  that  it  is  not  in  waters  of  the  US 
or,  if  it  is  in  a  water  of  the  US,  to 
determine  if  the  adverse  effectsare  more 
than  minimal  and,  if  so,  disapprove  the 
disposal  site. 

One  commenter  recommended  that 
the  Corps  accept  the  use  of  established 
state  agency  coordiiiation  dociunents 
concerning  annual  work  plans  as 
sufficient  notification  for  maintenance 
activities. 

Once  a  maintenance  baseline  has  been 
approved,  the  applicant  must  then 
notify  the  Corps  of  maintenance 
activities,  either  case-specific  or 
generically.  The  state  agency  documents 
you  describe  may  be  sufficient,  but  such 
a  decision  would  need  to  be  made  on  a 
case-by-case  basis  by  the  appropriate 
Corps  District  Engineer. 

One  commenter  recommended  that 
NWPs  3,  and  31  also  be  added  to  (b)(5) 
and  a  delineation  of  affected  special 
aquatic  sites  including  wetlands,  along 
with  the  location  of  dredge  material 
disposal  site,  should  be  provided. 

NWP  3  allows  for  the  maintenance  of 
currently  serviceable  structures  and 
fills,  consequently  wetlands  and  other 
special  aquatic  site  should  not  be 
affected  by  the  maintenance  activity. 
However,  while  this  is  also  true  for  most 
NWP  31  activities,  NWP  31  also  allows 
the  maintenance  of  unconfined 
channels  that  have  wetlands  in  them 
from  time  to  time.  Therefore,  (b)(10) 
does  require  delineation  of  special 
aqiiatic  sites,  including  wetlands  to  be 
included  in  PCNs  for  NWP  31.  The 
location  of  disposal  sites  for  NWP  31 
PCNs  is  required  by  (b)(10).  NWP  3  does 
not  provide  for  au^orization  of  disposal 
sites  in  waters  of  the  US,  except  for  part 
(ii),  which  requires  that  the  District 
Engineer  specifically  approve  any  such 
disposal  site  under  a  separate 
-  authorization. 

One  commenter  disagreed  with  the 
restoration  plan  requirement  in  (b)(ll) 


for  NWP  33  because  excavation  is  not 
regulated.  The  commenter  added  that 
the  regulated  discharge  is  temporary 
and  the  only  reqiiired  restoration  should 
be  the  removal  of  the  temporary  deposit. 

The  restoration  plan  must  address 
temporary  activities  including  both 
filled  and  excavated  areas.  If  a  Corps 
permit  is  required  for  some  of  the 
temporary  work  and  the  permittee  seeks 
authorization  by  NWP  33,  then  the 
affected  waters  of  the  U.S.  must  be 
restored  by  the  permittee  and  a 
restoration  plan  submitted  to  the  Corps. 

One  commenter  recommended  that 
the  requirement  for  the  submittal  ef  a 
maintenance  plan  under  (b)(15)  be 
deleted.  Excavation  in  Sec.  404  waters 
does  not  required  authorization  from  the 
Corps.  The  maintenance  plan  is  to 
ensvue  that  cyclical  maintenance  does 
not  cause  more  than  a  minimal  effect 
and  that  cyclical  activities  only  be 
mitigated  for  once. 

The  Corps  believes  that  it  is  necessary 
to  maintain  stormwater  management 
facilities.  The  Corps  also  believes  that  to 
ensiu«  that  the  adverse  effects  are 
minimal  it  is  necessary  that  an  adequate 
mitigation  plan  be  developed  by  the 
permittee.  This  requirement  provides 
the  necessary  assurances  that  such  a 
necessary  maintenance  plan  is 
developed. 

In  the  preamble  to  the  August  9, 2001, 
Federal  Register  notice,  the  Corps 
proposed  for  NWPs  21,  39,  40,  42,  and 
43,  to  add  language  to  the  notification 
General  Condition  13  from  the  pwrmit. 
For  all  projects  using  NWP  21  and  for 
projects  using  NWPs  39,  40, 42.  and  43 
that  propose  impacting  intermittent 
stream  beds  in  excess  of  300  linear  feet, 
the  Corps  must  be  notified  and  explicit 
authorization  in  writing  obtained  trom 
the  Corps  before  the  project  can 
proceed.  There  were  no  comments  on 
this  proposal.  The  Corps  has  added 
language  to  General  Condition  13  as 
proposed.  This  added  language  does  not 
change  any  requirement  of  the  NWPs. 
The  General  Condition  is  adopted  as 

proposed. 

14.  Compliance  Certification.  There 
were  no  changes  proposed  to  this 
General  Condition.  There  were  no 
comments  on  this  General  Condition. 
The  General  Condition  is  adopted 
without  change 

15.  Use  of  Multiple  Nationwide 
Permits.  There  were  no  changes 
proposed  to  this  General  Condition.  One 
commenter  stated  that  the  use  of  more 
than  one  NWP  for  a  single  and  complete 
project  is  prohibited.  One  commenter 
stated  that  the  Corps  should  include  a 
General  NWP  condition  that  precludes 
the  use  of  multiple  NWPs  and  NWPs  in 
combination  with  individual  permits  for 


multiple  Section  10  or  404  activities 
located  in  close  proximity  to  one 
another.  The  commenter  asserted  the 
Corps  is  in  noncompliance  with  Section 
404(e)  and  NEPA  when  stacking  of 
NWPs  is  allowed.  One  commenter 
suggested  that  the  District  Engineer  be 
authorized  to  waive  the  highest 
specified  acreage  limit  when  stacking 
NWPs,  not  to  exceed  the  overall 
minimal  impact  threshold  in  order  to 
avoid  an  individual  permit. 

We  will  continue  to  allow  use  of 
multiple  NWPs  to  authorize  a  single  and 
complete  project  provided  it  will  result 
in  no  more  than  minimal  adverse  effects 
on  the  aquatic  enviroiunent,  . 
individually  and  ciunulatively.  We  do 
not  agree  that  allowing  use  of  multiple 
NWPs  is  in  violation  of  Section  404(e) 
or  NEPA.  We  continue  to  believe  that  in 
order  to  allow  the  use  of  multiple  NWPs 
for  a  single  and  complete  project,  it  is 
necessary  to  not  exceed  the  highest 
acreage  limit  of  any  of  the  NWPs. 

The  General  Condition  is  adopted 
without  change. 

16.  Water  Supply  Intakes.  There  were 
no  changes  proposed  to  this  General 
Condition.  There  were  no  comments  on 
this  General  Condition.  The  General 
Condition  is  adopted  without  change 

17.  Shellfish  Beds.  There  were  no 
changes  proposed  to  this  General 
Condition.  There  were  no  comments  on 
this  General  Condition.  The  General 
Condition  is  adopted  without  change. 

18.  Suitable  Material.  There  were  no 
changes  proposed  to  this  General 
Condition.  There  were  no  comments  on 
this  General  Condition.  The  General 
Condition  is  adopted  without  change. 

19.  Mitigation.  The  following 
discussion  does  not  alter  or  supersede 
requirements  under  the  section 
404(b)(1)  Guidelines  or  guidance 
applicable  to  individual  permits,  such 
as  the  1990  EPA/Department  of  the 
Army  MOA  concerning  the 
determination  of  mitigation  under  the 
Guidelines.  The  Corps  proposed  to 
revise  this  General  Condition  to  allow  a 
case-by-case  waiver  of  the  requirement 
for  one-for-one  mitigation  of  adverse 
impacts  to  wetlands.  This  change  is 
intended  to  allow  Corps  Districts  to 
require  the  mitigation  for  project 
impacts  that  best  protects  the  aquatic 
environment.  In  the  case  of  wetland 
destruction,  one-for-one  replacement  or 
restoration  is  often  the  most 
environmentally  appropriate  form  of 
mitigation,  and  the  Corps  will  continue 
to  require  this  form  of  mitigation  in  the 
majority  of  cases.  However,  the  Corps 
believes  the  one-for-one  acreage 
requirement  as  currently  written  is  too 
restrictive  in  that  it  does  not  allow  the 
Corps  to  mitigate  aquatic  impacts  to 
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streams  and  other  non-wetland  aquatic 
resources.  | 

Proposed  Waiver  of  One-for-One 
Mitigation  Requirement 

Numerous  commenters  opposed  the 
case-by-case  waiver  of  the  requirement 
for  one-for-one  mitigation  of  adverse 
impacts  to  wetlands.  Instead  they  ■ 
requested  that  the  Corps  maintain  one- 
for-one  and/or  strengthen  existing 
mitigation  requirements.  Several 
commenters  stated  that  wetland  loss 
continues  to  occur  despite  the 
regulatory  programs  e^orts  and  "no  net 
loss"  policy,  and  that  the  proposed 
waiver  would  allow  extreme  flexibility 
in  implementing  mitigation  policy 
which  would  be  counter  to  current 
Federal  mitigation  guidance  and  "no  net 
loss".  Rather  the  proposal  would  further 
invite  net  losses  of  wetlands.  As  such, 
many  commenters  recommended  that 
the  Corps  require  compensation  for 
impacts  to  wetlands  at  higher  than  a 
one-for-one  ratio,  or  at  a  minimum, 
cleajly  outline  the  Corps  discretion  to 
require  greater  than  one-far-one  ratios. 

The  Corps  is  committed  to  the  no 
overall  net  loss  of  wetlands  goal,  and 
will  continue  to  require  more  than  one 
for  one  mitigation  for  wetland  loss  in  its 
nationwide  permit  program.  The 
underlying  policy  of  the  Corps,  since 
1990,  has  been  to  offset  impacts  to 
wetlands  at  a  one  for  one  ratio  on  a 
functional  basis.  Based  on  the 
possibility  of  failure  of  mitigation,  as 
pointed  out  in  the  recent  NRC/NAS 
Report  on  the  Corps  Regulatory 
Program,  the  Corps  has  for  many  years 
required  more  than  one  for  one 
mitigation  on  an  acreage  basis.  The 
proposed  change  to  condition  19  is 
intended  to  result  in  a  more  ecologically 
and  watershed  based  approach  to 
mitigation.  Wetlands  remain  one  of  the 
most  critical  ecological  assets  in  most 
watersheds  in  the  Country,  but  other 
vital  aquatic  ecosystems,  such  as  free- 
flowing  streams,  are  subject  to  impacts 
that  must  also  be  offset.  The  changes  to 
Condition  19  will  allow  the  Corps 
biologists  to  make  the  right  decision  on 
mitigation  for  each  project  within  the 
watershed  context.  However,  to 
reinforce  its  commitment  to  the  no  net 
loss  policy,  the  Corps  will  also  direct  its 
District  Offices  to  ensure  that  their 
verified  NWPs  achieve  at  least  one-for- 
one  mitigation  of  all  wetlands  impacts, 
on  an  acreage  basis  for  the  District  as  a 
whole.  In  documenting  compliance  with 
this  requirement,  districts  should  not 
include  preservation  of  existing 
wetlands  in  their  district-level  tally  of 
compensating  wetlands  mitigation. 
Preservation,  while  it  may  be  important 
for  the  aquatic  environment  and  may  be 


appropriate  in  some  cases  as  mitigation, 
does  not  compensate  for  lost  wetlands. 

The  Corps  has  also  slightly  modified 
the  wording  of  paragraph  (f)  of  this 
general  condition  from  what  was 
proposed  to  clarify  that  the  requirement 
to  mitigate  wetland  impacts  is  not 
waived  only  the  requirement  to  provide 
wetland  mitigation.  The  stream  buffers 
themselves  may  provide  mitigation  for 
wetland  impacts.  The  wording  is  also 
revised  to  clarify  that  the  District 
Engineer  may  reduce  as  well  as 
completely  waive  the  requirement  for 
wetland  mitigation  for  wetland  impacts. 

One  commenter  stated  that  the  waiver 
would  conflict  with  the  Corps  policy 
that  nationwide  permits  have  only 
minimal  adverse  effects  on  the  aquatic 
environment.  Another  commenter  stated 
that  wetlands  offer  too  many  important 
services  to  be  sacrificed  by 
implementing  this  waiver.  One 
commenter  suggested  that  guidelines 
should  first  be  developed  that  identify 
the  circumstances  which  warrant  the 
use  of  a  waiver  mechanism  and  outline 
its  proper  implementation.    . 

The  waiver  will  not  sacrifice 
wetlands;  it  will  ensure  the  best 
mitigation  for  each  permit  decision  that 
is  made.  The  Corps  cannot  establish 
specific  guidelines  beyond  what  we 
have  for  waiver  of  the  one  for  one 
acreage  requirement.  The  Corps  has 
exception^  biological  and  ecological 
expertise  in  the  districts  and  we  trust 
those  professionals  to  make  the  proper 
judgments  in  each  case. 

One  commenter  suggested  that  the 
Corps  coordinate  with  regulatory 
natural  resource  agencies  for  out-of-kind 
mitigation  when  the  one-for-one 
mitigation  requirement  is  waived. 

The  Corps  1,150  district  employees  in 
the  Regulatory  Program  are 
predominantly  biologists  and  ecologists. 
These  exceptional  professionals  have 
the  capability  to  make  the  ecological 
mitigation  judgments,  and  with  40,000 
nationwide  permit  decisions  made 
every  year  the  other  agencies  do  not 
have  the  capability  to  substantively 
comment  on  every  project. 

Many  commenters  agreed  with  the 
proposed  waiver  of  the  one-for-one- 
mitigation  requirement,  stating  it  woiild 
provide  the  Corps  with  increased 
flexibility  when  determining 
appropriate  mitigation.  One  commenter, 
while  agreeing  with  the  proposal, 
suggested  the  applicant  should  be 
required  to  justify  why  a  less  than  one- 
for-one  mitigation  is  appropriate  by 
clearly  articulating  why  a  mitigation 
area's  functions  and  vidues  are  greater 
than  what  was  lost. 

We  agree  that  proper  mitigation 
decisions  wUl  be  made  imder  the 


revisions  to  Condition  19.  The  Corps 
will  make  a  decision  in  writing  when 
the  one  for  one  acreage  ratio  for 
mitigation  will  not  be  met.  In  most 
cases,  that  decision  will  be  based  on  the 
applicant's  information,  however,  we  do 
not  believe  we  should  require  a  process 
that  may  not  in  some  cases  be  needed. 
Applicants  should  note  however  that 
providing  sound  justification  with  a 
waiver  request  will  increase  the  chances 
of  the  waiver  being  granted. 

Vegetated  Buffers 

Many  commenters  were  opposed  to 
the  use  of  vegetated  buffers  to  mitigate 
wetland  losses.  Several  stated  that 
allowing  vegetated  buffers  to  count  as 
mitigation  would  be  coimter  to  current 
Federal  mitigation  guidance  and  the 
goal  of  "no  net  loss".  One  commenter 
suggested  the  proposal  constitutes  a 
major  change  in  mitigation  policy  by 
establishing  a  sort  of  "ecological 
trading",  allowing  the  offsetting  of 
impacts  to  wetlands  with  compensation 
through  non-wetland  environmental 
improvements.  Other  commenters  stated 
that  this  proposal  was  against  Corps 
policy  that  nationwide  permits  have 
minimal  adverse  effects  on  the  aquatic 
environment. 

The  Corps  believes  that  vegetated 
buffers  are  a  critical  element  of  the 
overall  aquatic  ecosystem  in  virtually  all 
watersheds.  Of  course,  some  arid  areas 
do  not  have  vegetated  buffers  even  in  a 
natural  state  and  the  Corps  will  not 
require  vegetated  buffers  where  they 
would  not  naturally  occm:.  However, 
nationwide  this  is  uncommon.  The 
Corps  believes  we  need  to  protect  open 
waters  better  than  we  have  in  the  past, 
and  vegetated  buffers  are  a  critical 
element  of  that  protection.  Many 
vegetated  buffers  to  open  waters  are  in 
fact  wetlands.  Some  vegetated  buffers 
are  uplands,  but  are  critical  to  open 
water  protection.  The  Corps  believes  in 
a  watershed  approach,  with  the  ability 
of  the  Corps  districts  to  make  the  best 
decision  for  the  aquatic  ecosystem  and 
watershed  where  the  permitted  impacts 
will  occur.  Mitigation,  including 
vegetated  buffers  is  used  to  ensure  that 
no  more  than  minimal  adverse  effects 
on  the  aquatic  environment  will  occur. 

Several  commenters  indicated  that  it 
was  inappropriate  to  suggest  that 
vegetated  buffers  in  uplands  could  act 
as  compensatory  mitigation  for  the 
placement  of  fill  in  waters  of  the  U.S.  A 
few  commenters  stated  that,  as  a  means 
of  increasing  value  of  mitigation, 
vegetated  buffers  are  beneficial  and  are 
often  incorporated  into  compensatory 
mitigation  plans  to  offset  the  adverse 
effect  of  an  individual  permit 
authorization.  However  vegetated 
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buffers  alone  will  not  fully  compensate 
for  wetland  loss,  do  not  replace 
wetland/ aquatic  environment  value  and 
function,  and  should  not  be  regarded  as 
compensatory  mitigation  for  the 
placement  of  fill  in  waters  of  the  U.S., 
but  instead  should  be  added  to  the  one- 
for-one  mitigation  requirement. 

The  Corps  takes  a  holistic  watershed 
approach  to  mitigation  of  impacts  to 
waters  of  the  U.S.,  which  includes 
impacts  to  non-wetlands.  Vegetated 
buffers,  both  upland  and  wetland  are  a 
critical  part  of  that  watershed  approach. 
The  Corps  needs  the  flexibility  to  make 
the  best  mitigation  decision  for  each 
watershed. 

A  few  commenters  were  concerned 
that  vegetated  buffers  may  be  used  more 
often  than  one-for-one  wetland 
mitigation  (e.g.  restoration, 
enhancement,  and/or  creation), 
supporting  a  continual  loss  of  wetland 
habitats.  Concerned  for  cases  in  which 
less  than  one-for-one  mitigation  of  lost 
wetlands  incorporates  the  establishment 
and/or  preservation  of  vegetative  buffers 
as  part  of  that  mitigation,  commenters 
suggested  a  careful  analysis  of  the 
functions  and  values  of  the  vegetated 
buffers  as  compared  to  the  impacted 
wetlands  be  performed. 

The  Corps  will  use  the  modified 
Condition  19  to  make  the  best  decision 
for  the  watershed  where  the  permitted 
effects  occur.  The  Corps  will  contintie  to 
require  more  than  one  for  one  mitigation 
for  wetlands,  it  is  just  not  required  for 
every  permit  decision,  because  that  does 
not  always  make  sense  for  the  aquatic 
environment. 

One  commenter  suggests  that 
functional  assessments  of  mitigation 
with  the  piupose  of  justifying  ratios  less 
than  one-for-one  based  on  a  projected 
functional  boost  provided  by  the  buffer 
is  inappropriate.  Rather,  the  Corps 
should  also  address  functional  impacts 
to  wetlands  under  the  permit  process 
and  require  mitigation  for  loss  of 
functional  value  from  permitted  impacts 
to  vegetated  buffers. 

The  Corps  does  use  a  functional  basis 
when  requiring  mitigation,  but  since 
models  to  assess  aquatic  ecosystem 
functions,  including  but  not  limited  to 
wetlands,  are  not  yet  comprehensive, 
the  decision  requires  professional 
judgment.  The  Corps  1,150  Regulatory 
Program  employees  are  predominantly 
biologists  and  ecologists,  so  we  have  Ae 
capability  to  make  soimd  ecological 
decisions. 

One  commenter  stated  the  proposed 
regulations  do  not  require  proof  that 
vegetated  buffers  or  other  methods  of 
mitigation  would  replace  lost  functions 
and  values  of  an  impacted  wetland.  This 
commenter  added  that  they  were  not 


convinced  the  Corps  would  be  able  to 
assess  lost  functions  resulting  ftxim 
impacts  to  particular  v«ptlands  or  those 
functions  gained  by  incorporating 
vegetated  buffers. 

The  Corps  makes  its  mitigation 
decisions  on  an  aquatic  ecological 
function  basis  using  professional 
judgment.  With  thousands  of  decisions 
each  year  many  involving  less  than  0.1 
acre  of  impact,  it  is  not  practical,  nor  a 
responsible  expenditure  of  resources  to 
require  absolute  proof  that  the 
mitigation  will  offset  the  impacts. 
Programmatically,  the  Corps  will 
improve  its  enforcement,  and  mitigation 
banks  and  in  lieu  fees  are  an  important 
part  of  that  improved  mitigation 
performance. 

One  commenter  disagreed  with  the 
Corps  statement  regarding  the  greater 
effectiveness  of  vegetated  buffers  at 
protecting  open  waters  due  to  their 
relative  proximity  to  open  waters  over 
those  wetland  distant  to  open  waters. 
Instead,  the  commenter  suggests  that  the 
relative  effectiveness  of  vegetated 
buffers  and  wetlands  at  protecting  open 
waters  depends  more  on  the  nature  of 
water  flow  through  an  area  than  on  the 
proximity  of  the  buffer  or  wetland  to  the 
water  body. 

There  is  no  doubt  that  vegetated 
buffers  protect  open  waters  in  terms  of 
removing  non  point  source  water 
pollution.  Vegetated  buffers  also 
stabilize  the  shoreline  of  open  waters 
and  in  most  cases  provide  important 
aquatic  habitat  such  as  shading  or 
providing  hiding  places  during  high 
water.  The  Corps  believes  that 
establishing  or  maintaining  existing 
vegetated  buffers  to  open  waters  is 
critical  to  overall  protection  of  the 
nations  aquatic  ecosystems.  The  Corps 
agrees,  however.-that  the  relative 
importance  of  wetlands  and  vegetated 
buffers  at  any  particular  site  is 
dependent  on  site-specific  factors.  This 
is  why  Corps  field  staff  must  have 
flexibility  to  determine  appropriate 
mitigation  on  a  site-specific  basis. 

One  commenter  stated  that  vegetative 
buffers  must  not  be  used  in  lieu  of 
wetlands  mitigation,  but  there  must  be 
a  preference  for  restoring,  enhancing,  or 
creating  buffers  as  a  component  of 
appropriate  mitigation.  "The  commenter 
further  stated  that  the  Corps  must 
require  a  minimum  lOO^foot-wide 
riparian  or  wetland  buffer  (instead  of 
the  proposed  25  to  50  feet),  to  be 
increased  as  necessary  in  proportion  to 
the  size  and  shape  of  waters  they 
siuTOund  to  obtain"  the  desired 
performance. 

The  Corps  will  take  a  watershed 
approach  with  mitigation,  which  will 
include  vegetated  buffers  as  a  critical 


element  of  mitigation.  The  Corps  must 
be  reasonable  in  the  width  of  the 
vegetated  buffer  required.  While  a  wider 
buffer  clearly  provides  more  protection, 
even  a  narrow  vegetated  buffer  provides 
important  protection  for  the  aquatic 
environment.  In  determining 
appropriate  buffer  widths,  the  Corps 
must  balance  environmental  protection 
with  what  is  reasonable  given  the  scope 
of  the  project  and  the  level  of  impacts 
that  need  to  be  mitigated. 

One  commenter  stated  that  the  Corps 
proposal  is  counter  to  Federal  policy 
and  Corps  guidance  that  favors 
mitigation  banks  in  the  context  of 
general  permitting. 

The  Corps  believes  the  proposed 
changes  to  Condition  19  are  consistent 
with  Corps  policy.  Mitigation  banks  are 
one  important  form  of  mitigation,  but 
there  are  many  others.  The  proposed 
changes  will  enhance,  not  limit,  the 
opportunity  to  use  mitigation  banks  by 
providing  greater  flexibility  to  Corps 
field  staff  to  determine  the  most 
environmentally  beneficial  mitigation. 
One  commenter  expressed  concern 
that  vegetated  buffer  areas,  especially 
non-jiuisdictional  habitats,  used  as 
mitigation,  would  not  be  afforded  the 
same  protection  by  existing  laws  as 
mitigation  sites  in  which  jurisdictional 
areas  are  created,  enhanced,  restored,  or 
preserved. 

Vegetated  buffers  established  or 
preserved  in  uplands  are  subject  to  the 
same  protection  as  aquatic  areas  are 
through  permit  conditions.  The  Corps 
will  generally  require  that  all  mitigation, 
including  upland  areas  that  are  parts  of 
vegetated  buffers,  are  placed  in 
conservation  easements  or  protected  in 
some  other  manner. 

One  commenter  recommended  that 
the  Corps  only  consider  other  forms  of 
mitigation  as  part  of  an  overall 
compensatory  mitigation  requirement 
once  no  net  loss  of  function  and  acreage 
is  obtained,  and  that  a  conservation 
easement  or  deed  restriction  be  required 
for  all  such  mitigation. 

.  The  Corps  will  take  a  holistic 
watershed  approach  to  mitigation       ' 
without  arbitrarily  favoring  any  type  of 
mitigation.  The  Corps  biological  and 
ecological  capability  in  the  districts  will 
be  used  to  make  the  best  mitigation 
decisions. 

A  few  commenters  disputed  the 
appropriateness  of  the  "normal" 
requirement  of  upland  buffers  as 
compensatory  mitigation  to  open  waters 
since  it  exceeds  the  Corps  statutory 
authority  to  regulate  these  areas.  A  few 
commenters  expressed  concern  that 
requiring  vegetated  buffers  as  mitigation 
may  be  invalid  where  the  condition 
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bears  no  relationship  to  the  impacts  of 
the  discharee  on  a  particular  site. 

Vegetated  buffers  required  by  the 
Corps  as  mitigation  on  open  waters  is 
within  the  Corps  authority  because  they 
are  providing  water  quality  benefits  to 
the  open  water  areas  and  often  the 
vegetated  buffer  provides  aquatic  habitat 
such  as  shading  to  maintain  cool  water 
stream.  All  mitigation,  whether 
vegetated  buffers  or  wetland  mitigation, 
must  be  related  to  the  impacts 
authorized.  The  Corps  views  that 
relationship  in  the  context  of  the  overall 
aquatic  environment  on  a  watershed 
basis. 

One  commenter  suggested  that  the 
Corps'  advocacy  of  the  use  of  vegetated 
buffers  for  mitigation  of  impacts  to 
waters  of  the  U.S.  is  an  abandonment  of 
a  long-standing  policy  of  "no  net  loss" 
and  requirement  of  in-kind  wetlands 
mitigation,  and  called  for  an  adequate 
basis  for  this  change  in  policy. 

The  proposed  modification  to 
Condition.  19  does  not  change  the  Corps 
commitment  to  no  overall  net  loss  of 
wetlands.  The  Corps  has  required  no 
overall  net  loss  of  wetlands  since  the 
early  1990s  and  will  continue  to  do  so 
imder  the  revised  condition.  The 
changes  to  Condition  19  simply  allow 
the  Corps  to  make  the  best  mitigation 
decision  on  a  case-by-case  basis  from  a 
watershed  perspective.  Requixing  one- 
for-one  mitigation  in  ever\'  single  permit 
does  not  support  a  watershed  approach 
to  mitigation  because  it  focuses 
excessively  on  one  type  of  mitigation. 
Although  the  Corps  believes  that 
flexibility  is  needed  on  a  project  specific 
basis  to  determine  the  appropriate 
mitigation,  we  will  continue  to  ensure 
that  the  NWP  Program  results  in  no 
overall  net  loss  of  wetlands.  On  an 
individual  permit  basis,  the  Corps  often 
requires  greater  than  one-for-one 
mitigation  on  an  acreage  basis,  due  to 
the  value  of  the  replacement  acreage, 
temporal  effects  and  risk  factors.  As 
noted  above,  to  further  ensure  that  no 
net  loss  is  achieved,  we  are  establishing 
a  requirement  that  all  Corps  districts 
must  meet  an  annual  goal  of  at  least 
one-for-one  wetlands  mitigation  on  an 
acreage  basis  for  verified  nationwide 
permit  activities  within  each  district  for 
each  fiscal  year.  The  Corps  will  collect 
information  dociunenting  compliance 
with  this  requirement  and  make  it 
available  on  the  internet. 

Numerous  commenters  agreed  with 
eliminating  the  mandatory  one-for-one 
mitigation  requirement  to  qualify  for  an 
NWP,  stating  that  it  would  provide 
Corps  with  increased  flexibility  in 
determining  mitigation  requirements 
that  may  be  more  appropriate  and 
enviromnentall}  beneficial.  A  couple  of 


commenters  also  favored  the  proposed 
waiver  because  they  believe  the  very 
low  PCN  thresholds  for  the  NWPs 
creates  situations  where  many  small 
projects  become  subject  to  review  for 
which  one-to-one  mitigation  would  be 
overly  burdensome  and  impracticable. 

The  Corps  agrees  with  these 
comments. 

One  commenter  supported  the 
proposed  use  of  buffers  as  mitigation, 
but  cautioned  the  Corps  to  avoid 
suggesting  any  minimum  width 
prescriptions  or  specific  replacement 
ratios.  Another  commenter  cautioned 
that,  in  situations  where  less  than  one- 
for-one  mitigation  of  permanent  impacts 
to  wetlands  is  allowed,  and  the 
establishment  and/or  preservation  of 
vegetative  buffers  as  mitigation  is 
proposed,  then  a  careful  analysis  must 
be  conducted  and  include  a 
determination  of  the  function  and  value 
of  the  proposed  vegetated  buffers  as 
compared  to  the  impacted  wetlands. 
The  commenter  indicated  that 
determining  the  width  of  vegetated 
buffers  is  extremely  subjective,  and  that 
mitigation  containing  these  features 
should  be  scrutinized  to  ensure  the 
vegetated  buffers  have  sufficient  width 
and  length  to  provide  habitat  in  and  of 
themselves,  not  just  for  the  waters  of  the 
U.S.  they  border.  Another  commenter 
stated  that  alternative  mitigation 
measures,  such  as  vegetated  buffers, 
should  be  valued  and  compared  to 
permitted  losses  only  to  the  degree  that 
they  enhance  or  create  wetland 
functions  beyond  what  would  exist 
without  them  (e.g.  a  10-acre  buffer 
placed  around  a  5-acre  wetland  would 
not  necessarily  offset  10,  or  even  5 
acres,  of  wetland  impacts;  rather,  if  the 
5-acre  wetland  were  improved  20 
percent  in  habitat  value  the  buffer 
would  receive  credit  for  mitigating  only 
1  acre  of  wetlands  impact.) 

The  Corps  must  maxe  its  mitigation 
decisions  based  on  the  information 
available  and  based  on  the  significant 
knowledge  and  understanding  of  the 
aquatic  environment  that  the  district 
staff  of  biologists  and  ecologists  possess. 
The  Corps  can  not  always  quantify 
precise  offset  determinations,  and  it 
would  not  make  sense  to  do  so  in  the 
nationwide  permit  program  because 
project  specific  impacts  are  generally 
limited  to  less  than  one  half  acre,  and 
are  often  one  tenth  of  an  acre  or  less. 

A  few  commenters  agreed  with  using 
vegetated  buffers  as  mitigation,  but 
opposed  using  upland  buffers  as 
additional  compensatory  mitigation, 
suggesting  that  they  are  neither  a 
wetland  nor  aquatic  resource,  and 
therefore  it  is  not  justifiable  to  include 
a  requirement  of  upland  vegetated 


buffers  as  additional  compensatory 
mitigation.  The  commenters  suggested 
that  if  the  Corps  normally  includes  a 
requirement  for  establishment, 
maintenance,  and  legal  protection  of 
vegetated  buffers,  then  the  total 
mitigation  requirement  shall  not  exceed 
that  necessary  for  wetland  impacts,  (i.e. 
if  total  proposed  wetland  impacts  are  Va 
acre  and  one-for-one  mitigation  is 
required,  then  the  total  amount  of 
mitigation  that  should  be  required, 
inclusive  of  any  upland  buffers,  should 
not  exceed  Vz  acre).  One  commenter 
suggested  that  the  Corps  establish  a 
maximum  percentage  of  overall 
compensation  that  "alternative  forms" 
of  compensation  (such  as  vegetated 
buffers)  may  comprise. 

As  stated  above,  the  Corps  is 
committed  to  a  holistic  watershed 
.  approach  to  mitigation  and  that  cannot 
be  accomplished  with  rigid  quantitative 
requirements.  The  Corps  regulates  the 
entire  aquatic  environment,  not  just 
wetlands.  Mitigation  must  consider  the 
entire  aquatic  ecosystem  as  well.  The 
Corps  has  and  will  continue  to 
progranunatically  require  greater  than 
one-for-one  acreage  of  wetland 
mitigation  to  account  for  differences  in 
function  and  values,  temporal  losses 
and  potential  failure  of  mitigation.  The 
Corps  will  continue  to  require  greater 
than  one-for-one  acreage  mitigation  for 
wetlands  programmatically,  but  some 
projects  should  not  and  will  not  require 
such  mitigation,  because  it  is  not  what 
is  best  for  the  aquatic  environment. 

One  commenter  stated  that  upland 
(riparian)  buffers  could  be  used  as 
mitigation  for  stream  or  other  non-. 
wetland  impacts,  but  should  not  be 
allowed  to  compensate  for  wetlands. 
Another  commenter  stated  that  the  use 
of  upland  buffers  as  compensatory 
mitigation  is  acceptable,  provided  that  it 
is  at  the  option  of  the  permittee  and  that 
the  amoimt  of  land  required  for 
mitigation  is  proportionate  to  the 
impacts. 

The  Corps  will  require  mitigation  for 
permitted  impacts  based  on  a  watershed 
approach  and  what  is  best  for  the  ' 
aquatic  ecosystem  in  that  watershed. 
This  approach  will  often  involve  a  mix 
of  vegetated  buffers  and  other  wetland 
mitigation.  In  some  cases  it  will  involve 
only  one  type  of  mitigation.  In  all  cases, 
mitigation  will  be  based  on  what  is  best 
for  the  overall  aquatic  environment  in 
the  particiilar  watershed  involved.  The 
Corps  always  tries  to  ensiue  that 
mitigation  requirements  are 
proportionate  to  impacts,  though  the 
areas  affected  may  be  greater  or  less 
depending  on  site-specific 
circumstances. 
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One  commenter  cautioned  that 
incorporating  vegetated  buffers  as 
mitigation  measures  may  prove 
problematic,  especially  if  a  particular 
organism  relies  on  vegetated  buffer 
habitat  that  is  injurious  to  another 
organism  using  Uie  same  aquatic  system. 

The  Corps  recognizes  this  concern.  It 
is  one  example  of  why  the  Corps  must 
use  its  professional  judgment  based  on 
a  holistic  watershed  approach  to 
determine  appropriate  mitigation. 

One  commenter  warned  that, 
vegetated  buffers  present  a  promising 
tool  with  real  benefits  to  water  quality 
and  public  resource,  but  are  not  always 
compatible  with  existing  functioning 
federally  authorized  flood  protection 
systems.  In  some  instances,  they  may 
reduce  chaimel  capacities  and  conflict 
with  maintenance  activities;  in  others, 
they  may  improve  flow. 

The  Corps  will  consider  the  aquatic 
environment  and  the  practicability  of 
requiring  vegetative  buffers.  The  Corps 
will  not  require  vegetative  buffers  where 
it  would  have  adverse  effects  on  projects 
such  as  flood  control  projects. 

Several  commenters  stated  that 
guidelines  and  clarification  on  the 
appropriate  use  of  non-wetland 
vegetated  buffers  as  mitigation  for 
impacts  to  wetlands  should  be 
developed — perhaps  by  the  Corps  and 
other  appropriate  natiual  resource 
agencies,  or  through  some  form  or 
rulemaking — prior  to  extending  them 
credit  as  compensatory  mitigation.  A 
few  commenters  stated  that  the  Corps 
should  develop  guidelines  to  support 
the  need  to  establish  buffers  and 
standards  and  criteria  for  determining 
appropriate  buffer  types  and  widths 
based  on  intended  benefit,  adjacent  land 
use,  density  of  vegetative  cover,  etc., 
and  that  this  dociunentation  should  be 
put  forth  for  public  comment.  One 
commenter  stated  that  the  current 
guidance  regarding  upland  vegetated 
buffers  is  lax,  suggesting  little  other  than 
prohibition  of  using  mowed  lawns  and 
encoiuaging'use  of  native  vegetation.  As 
such,  golf  coiu-se  roughs,  where  the 
height  of  vegetation  is  actively  managed, 
and  areas  subject  to  human  disturbance 
could  be  proposed  as  compensatory 
mitigation  for  the  loss  of  wetlands. 
Similarly,  landscaped  areas  of 
development  projects  could  be  proposed 
as  compensatory  mitigation  as  well. 

The  Corps  can  not  establish  detailed 
guidelines  for  vegetated  buffers  on  a 
nationwide  basis.  No  such  guidance 
exists  for  wetland  mitigation  either. 
Such  detailed  guidance  for  wetland 
mitigation  wouJd  not  be  sensible  just  as 
detailed  guidance  for  vegetated  buffers 
would  not  make  sense.  The  Corps  has 
adequate  protections  in  the  condition  to 


ensure  that  vegetated  buffer  mitigation 
will  be  properly  used  by  the  districts. 
As  stated  many  times  above,  the  Corps 
is  taking  a  holistic  watershed  approach 
to  mitigation  which  relies  on  the 
exceptional  expertise  of  our  1,150 
district  employees,  who  are 
predominantly  biologists  and  ecologists. 

Coq)s  Preference  for  Restoration  Over 
Preservation 

Many  commenters  stated  that  the 
preference  for  restoration  of  wetland 
impacts  over  preservation  must  be 
maintained.  Several  commenters 
indicated  that  restoration  should  be  the 
preferred  option,  since,  for  certain,  a  net 
loss  of  wetlands  will  always  occur  when 
preservation  is  chosen  as  mitigation. 
One  commenter  stated  that  preservation 
does  not  necessarily  ensure  replacement 
of  functions  and  values  of  lost  wetlands. 
A  couple  of  commenters  stated  that 
many  of  the  existing  wetlands  that  are 
appropriate  for  preservation  are  already 
protected  by  law.  Therefore, 
preservation  should  only  be  used  in 
extreme  situations,  such  as  when  the 
wetlands  are  under  threat  or  not 
afforded  protection  (isolated  wetlands), 
or  when  the  wetlands  to  be  preserved 
are  large  or  are  of  high  significance.  One 
commenter  suggested  that  if  and  when 
preservation  of  high  quality  wetlands  is 
preferred,  it  should  force  the  project  to 
be  reviewed  under  an  individual  permit 
instead  of  a  nationwide  permit,  allowing 
the  state,  the  public  and  other  resource 
agencies  to  review  the  proposed  project. 

The  Corps  is  increasingly  taking  a 
holistic  watershed  approach  to 
mitigation  of  impacts  in  our  Regulatory 
Program,  including  the  nationwide 
permit  program.  The  Corps  district 
experts  must  have  the  flexibility  in 
policy  to  make  decisions  that  support  a 
holistic  watershed  approach. 
Preservation  is  often  a  very  important 
component  of  a  watershed  approach. 
Some  of  the  most  important  and  high 
functioning  wetlands  are  potentially 
subject  to  many  activities  that  are  not 
regulated  by  the  Corps  or  any  other 
governmental  body.  Therefore,  absent 
the  protection  by  preservation  of  these 
high  value  areas  through  mitigation  they 
will  be  degraded  over  time.  Restoration 
is  the  main  method  of  mitigating 
impacts  to  the  aquatic  environment 
permitted  by  the  Corps  and  it  will 
continue  to  be  the  primary  mitigation 
approach.  The  Corps  has  slightly 
modified  the  wording  in  paragraph  (c) 
of  this  general  condition  bom  what  was 
proposed  to  clarify  that  this  preference 
for  restoration  applies  regardless  of 
what  wetlands  mitigation  ratio  is 
required  at  a  specific  site. 


However,  preservation  is  also  a  very 
important  tool  in  the  Corps  ability  to 
mitigate  impacts  on  a  holistic  watershed 
basis.  Protection  of  the  aquatic 
environment  through  preservation  of 
high  value  aquatic  areas  is  critical  to 
protecting  the  nation's  aquatic 
ecosystems.  The  view  that  preservation 
is  not  appropriate  because  the  areas  are 
not  "new"  is  shortsighted  and  has 
proven  to  be  mistaken  because  of  the 
significant  impacts  to  wetlands  that  are 
not  protected  through  preservation, 
particularly  when  the  preservation 
includes  adjacent  uplands  and  open 
waters  as  a  preserved  matrix  of 
environmental  assets  that  work  together 
to  produce  high  value  habitat.  However, 
the  Corps  recognizes  that  preservation 
does  not  provide  new  acres  and  thus 
cannot  compensate  for  wetlands  loss  on 
an  acreage  basis.  As  noted  above,  the 
Corps  will  instruct  district  offices  not  to 
include  preservation  in  their 
•  documentation  of  compliance  with  the 
minimum  one-for-one  district  level 
mitigation  requirement. 

A  few  commenters  stated  that 
preservation  of  wetlands  is  preferable  to 
restoration.  The  evolving  emphasis  on 
watershed  assessment  and  protection 
underscores  the  need  and  importance  of 
preserving  aquatic  ecosystems.  One 
commenter  pointed  out  that  if  sites  are 
established,  and  functioning  well,  it 
would  appear  that  preserving  them 
should  be  critical  in  attempts  to 
maintain  the  present  and  future  value  of 
wetlands.  If  vegetated  buffers,  or  the 
enhancement  of  uplands,  adjoining 
wetlands  are  important  enough  to  be 
considered  as  mitigation  credit,  then 
preservation  of  existing  wetlands 
adjacent  to  a  mitigation  site  should  be 
at  least  similarly  credited. 

We  agree  with  these  commenters  to 
the  extent  that  they  identify  the 
importance  of  a  holistic  approach  to 
mitigation.  However,  as  noted  above, 
restoration  will  continue  to  be  the 
primary  mitigation  approach,  and 
preservation  will  not  be  counted  in  the 
district-level  one-for-one  mitigation 
requirement. 

One  commenter  opposed  the  use  of 
preservation  of  onsite  avoided  wetlands 
or  wetland  buffers  as  compensatory 
mitigation  since  it  credits  the  avoidance 
of  impacts,  which  is  the  first  step  in 
mitigation  sequencing,  a  second  lime  in 
the  form  of  compensation  for 
imavoidable  impacts.  The  commenter 
did  state  that  off-site  preservation  was 
acceptable,  however,  since  it  did  not 
conflict  with  the  on-site  mitigation 
sequencing  process. 

Whether  the  Corps  requires 
preservation  and  gives  project-level 
mitigation  credit  for  onsite  or  offsite 
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preservation  depends  on  the  size, 
functional  value  and  relationship  of  the 
area  to  other  aquatic  areas.  For  example, 
preservation  of  an  extremely  high  value 
wetland  on  the  border  of  a  permitted 
development  site  where  that  high  value 
wetland  is  part  of  a  larger  high  value 
wetland  system  is  a  very  positive 
mitigation  approach  in  terms  of  holistic 
watershed  protection  of  the  aquatic 
environment,  particularly  if  it  increases 
the  chances  that  the  entire  system  will 
be  preserved.  On  the  other  hand, 
preservation  of  a  small  moderate  value 
wetland  that  will  be  siuroimded  by 
paved  parking  areas  and  may  lose  its 
hydrology  because  of  overall  site 
development  may  not  make 
environmental  sense,  on-site  or  off-site. 

Several  commenters  stated  that  there 
should  be  no  established  Federal 
preference  of  either  restoration  or 
preservation,  and  both  are  equally 
appropriate.  One  commenter  suggested 
that  a  preference  for  restoration  over 
preservation  could  result  in  an 
opportunity  to  preserve  a  highly 
functioning  wetland  being  overlooked. 
Other  commenters  urged  greater 
acceptance  of  preservation  when  the 
area  to  be  preserved  is  of  high  value, 
subject  to  significant  impacts,  and 
included  in  a  wider  planning 
framework,  and  restoration/creation  are 
not  feasible  and  wetlands  are  in 
abundance,  locally,  compared  to  other 
important  resources.  Several  of  the 
conmienters  stated  that  the  decision  to 
use  either  preservation  or  restoration  (or 
a  combination  of  the  two)  should  be 
flexible  and  left  up  to  the  individual 
Corps  Districts  to  decide  on  a  case-by- 
case,  local  or  watershed  basis, 
depending  on  which  type  would  be 
most  appropriate. 

We  a^ee  with  these  commenters. 

One  conunenter  stated  that  there 
should  be  guidance  showing  the  need 
for  preservation  before  it  is  used  over 
any  other  type  of  mitigation  for  wetland 
losses. 

This  does  not  support  the  holistic 
watershed  approach  the  Corps  is 
working  to  establish,  and  would  not  be 
a  good  use  of  Corps  resources.  We  want 
Corps  districts  to  focus  their  limited 
resources  on  what  makes  sense  for  the 
aquatic  environment  in  a  particular 
watershed. 

One  commenter  stated  that  the  use  of 
either  preservation  or  restoration  is 
contrary  to  the  "no  net  loss"  policy  and 
the  goal  of  the  CWA  to  restore  and 
maintain  the  physical,  chemical  and 
biological  integrity  of  the  Nations 
waters.  The  General  Condition  should 
require  that  project  impacts  be  fully 
offset  unless  the  applicant  demonstrates 
that  full  offset  is  impracticable.  At  a 


minimum,  mitigation  must  offset  all 
impacts  that  are  more  than  minimal, 
both  individually  and  cumulatively. 

The  Corps  has  and  will  continue  to 
require  mitigation  that  is  necessary  to 
reduce  project  impacts  to  the  minimal 
adverse  effect  level.  The  Corps  will 
continue  to  meet  the  no  overall  net  loss 
goal  for  wetlands  because  most  wetland 
mitigation  is  at  a  greater  than  one  for 
one  acreage  basis  to  ensiue  that  the 
functional  impacts  authorized  are  offset 
by  the  mitigation.  In  addition,  districts 
will  be  required  to  dociunent  at  least 
one-for-one  mitigation  at  the  district 
level. 

One  commenter  stated  that  the 
preference  for  restoration  over 
preservation  affects  the  entire  Section 
404  program  and  the  preamble  of  the 
NWPs  is  not  the  appropriate  forum  to 
discuss  and  change  that  policy. 

The  Corps  does  not  agree  that  it  is 
inappropriate  to  discuss  this  policy,  as 
it  relates  to  the  implementation  of  the 
NWP  program.  The  Corps  is  not 
proposing  to  change  this  policy.  The 
preference  for  restoration  over 
preservation  is  preserved  in  the 
language  of  paragraph  (c)  of  GC  19. 

Mitigation  Bonding 

Several  commenters  stated  that  unless 
a  comparable  bonding  program  exists 
within  the  Districts,  bonding  of 
mitigation  measures  under  NWPs 
should  be  established  that  obligate  a 
permittee  to  complete  the  mitigation, 
bond  the  mitigation  activity  and  success 
period,  and  allow  the  Corps  to  execute 
the  bond  in  the  event  of  forfeiture. 

The  Corps  is  ciurently  reviewing 
guidance  which  addresses  bonding  and 
otherMHse  protecting  mitigation  sites 
and  ensuring  they  will  be  successful. 
The  principles  in  that  guidance  will 
apply  to  the  nationwide  permit 
program.  Bonding  is  just  one  tool 
available  to  the  Corps  in  its  efforts  to 
ensure  that  required  mitigation  is 
established  and  is  successful. 

Other  Comments  on  General  Condition 
19 

Several  commenters  suggested  the 
Corps  should  require  natiual  resource    ■ 
agency  review  of  all  mitigation  plans, 
especially  mitigation  proposing  the  use 
of  vegetated  buffers.  One  commenter 
requested  rewording  of  General 
ConditionlQc  to  read*  *  *"imlessthe 
District  Engineer  determines  [in 
consultation  with  the  appropriate 
natural  resource  agencies  through  a  PCN 
coordination  process  such  as  that 
described  in  General  Condition  13,]  that 
some  other  form  of  mitigation*  *  *" 

The  Corps  does  not  agree.  We  believe 
that  such  a  change  would  result  in 


excessive  review  that  would  not  result 
in  benefits  for  the  aquatic  enviroiunent. 
The  commenting  agencies  do  not  have 
the  staff  necessary  to  evaluate  all  such 
projects  either.  The  Corps  has  the 
technical  expertise  and  capability  to 
make  these  determinations.  Where 
appropriate,  the  Corps  does  and  will 
continue  to  consult  with  other  agencies. 

Many  commenters  stated  that 
numerous  studies  from  around  the 
country,  including  recent  studies 
conducted  by  the  National  Academy  of 
Science  and  General  Accounting  Office, 
showed  that  mitigation  is  not  fully 
successful,  and  does  not  compensate  for 
wetlands  lost  to  permitted  fills. 
Therefore,  reducing  mitigation 
requirements  that  already  aren't 
working  is  unsupportable. 

The  Corps  is  not  reducing  the 
mitigation  requirements  necessary  in 
the  nationwide  permit  program.  The 
requirement  reinains  that  mitigation  . 
adequate  to  ensure  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment  will  be  required.  The 
Corps  agrees  with  the  NRC/NAS  report 
that  we  must  improve  the  success  of 
mitigation.  One  method  the  Corps  has 
used,  and  will  continue  to  use,  to  deal 
with  the  failure  of  some  mitigation  is 
higher  ratios  of  mitigation  for  most 
impacts.  Consolidating  mitigation  into 
larger  sites  through  mitigation  banks,  in 
lieu  fees,  and  other  large  mitigation 
areas  as  well  as  protecting  a  matrix  of 
environmental  assets  in  mitigation  areas 
including  wetlands,  open  waters  and 
uplands  will  also  serve  to  improve 
mitigation  in  the  long  term. 

Several  commenters  indicated  that  the 
Corps  must  improve  data  collection 
from  mitigated  projects  and  reporting 
cumulative  wetland  losses  to  evaluate 
and  ensiue  that  impacts  to  waters  of  the 
US  have  been  minimized  and  the  goals 
of  the  program  achieved. 

We  agree  that  we  need  to  improve  ova 
data  collection  and  tracking  of 
mitigation  and  will  soon  bring  a  new 
data  system  on  line  to  facilitate  such 
tracking.  By  better  documenting  the 
mitigation  requirements  included  in 
NWPs  and  tracking  the  fulfillment  of 
these  requirements,  the  Corps  will  better 
ensure  that  the  impacts  authorized  are 
offset  to  the  level  that  no  more  than 
minimal  adverse  effects  will  result. 

One  conunenter  stated  that  the 
proposal  continues  to  elevate  one  form 
of  mitigation — compensation — above  all 
others  by  automatically  requiring  that 
type  of  mitigation  in  every  instance. 
Thus,  the  program  fails  to  consider 
whether  avoidance  and/or  minimization 
has  been  sufficiently  incorporated  into  a 
project  to  the  maximum  extent 
necessary  to  ensure  that  adverse  effects 
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to  the  aquatic  environment  are  minimal. 
Then,  in  a  gestiu^  toward  easing  the 
biu-den  of  compensatory  mitigation,  the 
Corps  allows  different  types  of 
compensation,  such  as  vegetated 
buffers,  to  be  used  in  lieu  of  providing 
one-for-one  wetlands  compensation. 
The  Corps  should  treat  ALL  forms  of 
mitigation  uniformly,  not  just  all  forms 
of  compensation,  especially  those  such 
as  the  use  of  upland  buffers  which  are 
not  subject  to  regulation  or  jurisdiction. 
This  omission  removed  any  incentive  to 
incorporate  avoidance  and 
minimization  efforts.  The  Corps  is  urged 
to  remove  preferential  treatment  given 
to  compensatory  mitigation,  over 
avoidance  and  minimization,  by 
deleting  all  mandatory  compensation 
requirements. 

We  disagree  with  these  conunents 
because  deleting  all  compensatory 
mitigation  requirements  would 
substantially  reduce  protection  of  the 
aquatic  environment  by  reducing 
mitigation,  much  of  which  is  very 
successful.  The  Corps  will  instead  take 
a  watershed  approach  to  mitigation,  as 
discussed  above. 

One  conunenter  stated  the  acreage  of 
fill  placed  in  waters  of  the  U.S.  to 
construct  compensatory  mitigation  must 
be  included  in  the  calculation  of  acreage 
and  impacts.  These  fills  should  not  be 
discounted,  because  compensatory 
mitigation  does  not  always  succeed,  euid 
can  result  in  the  conversion  of  one  type 
of  water  of  the  U.S.  to  another. 

The  Corps  considers  the  overall 
impacts  of  a  proposed  project.  Fill  in 
waters  of  the  US  involved  with 
mitigation  projects  is  very  small  in 
volume  in  essentially  all  cases.  If  there 
were  a  case  where  potentially 
substantial  impacts  would  be  involved 
in  the  mitigation  project  the  Corps  will 
consider  that  impact.  However,  the 
acreage  used  to  construct  compensatory 
mitigation  projects  is  not  counted  in  the 
acreage  limit  of  the  NWPs. 

A  few  commenters  stated  that  in-kind 
mitigation  must  be  mandatory  for  all 
imavoidable  impacts  to  wetlands,  non- 
wetland  aquatic  habitats,  and  terrestrial 
habitats. 

We  disagree.  The  Corps  will  take  a 
watershed  and  holistic  approach  when 
requiring  mitigation. 

A  few  commenters  stated  that 
mitigation  ratios  recommended  by  EPA 
Region  4  must  be  adopted  as  the 
absolute  minimiun  ratios  for  wetland 
mitigation. 

The  Corps  disagrees  with  nationwide 
mandatory  ratios  on  a  permit-specific 
basis  although,  as  noted  above,  ratios 
exceeding  one-for-one  are  often 
required.  The  imderljring  requirement 
for  mitigation  in  the  nationwide  permit 


program  is  that  the  mitigation  reduces 
the  permitted  adverse  effects  on  the 
aquatic  environment  to  the  minimal 
adverse  effect  level. 

A  few  commenters  stated  that  there 
should  be  a  requirement  for  detailed 
mitigation  plans  as  part  of  each  PCN, 
which  at  a  minimum  identify  specific 
mitigation  sites,  detailed  mitigation 
development/management  plans, 
assiuances  against  mitigation  failure; 
success  criteria,  detailed  monitoring 
plans,  details  of  protection  afforded  to 
guarantee  functions  replaced  by  the 
mitigation  will  be  protected  and 
maintained  in  accordance  with 
objectives,  and  identification  of  the 
party  responsible  for  the  mitigation. 

We  believe  we  have  required  the 
proper  level  of  documentation  for  PCNs 
submitted  to  the  Corps.  If  the  Corps 
determines  on  a  case  by  case  basis  that 
additional  information  is  necessary  to 
ensiue  that  any  permitted  impacts  will 
be  offset  by  mitigation  the  district  can 
require  such  information. 

Several  commenters  stated  that 
mitigation  buy  downs  to  meet  the 
404(e)(1)  minimal  effects  requirement 
should  be  prohibited  in  the  context  of 
NWPs.  A  couple  of  commenters 
questioned  the  capability  of  any  type  of 
mitigation  to  compensate  for  the 
complete  loss  of  an  aquatic 
environments.  One  commenter  pointed 
out  that  there  is  significant  scientific 
evidence,  the  validity  of  which  is 
recognized  by  the  Corps  and  other 
federal  agencies,which  shows  that 
wetlands  mitigation  often  fails,  meets 
mixed  success,  or  does  not  replace  lost 
functions/ values.  Thus,  mitigation 
caimot  assure  minimal  effects.  The 
commenter  adds  that  if  minimal  effects' 
are  not  achieved  through  the  use  of 
NWPs,  then  their  use  should  be 
prohibited  since  they  cannot  satisfy  the 
CWA's  requiremwit  of  minimal 
cumulative  adverse  effects.  One 
commenter  suggested  that  any  activities 
having  adverse  impacts  sufficient  to 
warrant  compensatory  mitigation  be 
converted  to  an  individual  permit. 
However,  another  commenter  stated  that 
some  compensatory  mitigation  plans 
which  have  been  reviewed  under 
individual  permit  public  notice  were 
inappropriate  for  the  resources  lost,  and 
would  not  adequately  replace  lost 
functions  and  values,  and  therefore  they 
see  no  reason  to  believe  that 
compensatory  mitigation  proposed  for 
NWPs — which  lacks  public  review  and 
agency  comment — would  be  any  better. 

The  Corps  imderstands  that  some 
mitigation  projects  fail.  We  are  working 
to  improve  the  success  of  mitigation  we 
require.  The  test  for  mitigation  for 
adverse  effects  on  the  aquatic 


environment  under  the  nationwide 
permit  program  is  to  ensure  no  more 
than  minimal  adverse  effects  after 
considering  the  required  mitigation.  For 
general  permits,  by  regulation,  impacts 
to  the  aquatic  environment  are  to  be 
avoided  to  the  extent  practicable  on  the 
project  site.  These  regulations  are  not 
being  changed.  General  Condition  19 
deals  with  mitigation  when  it  is 
required,  after  impacts  to  aquatic  areas 
have  been  avoided  to  the  extent 
practicable. 

One  commenter  suggested  that 
language  regarding  compensatory 
.  mitigation  be  narrowed  to  prevent  its 
use  in  open  water  habitats  in  navigable 
public  waterways.  The  commenter 
states  that  there  is  an  unwarranted 
assumption  that  compensatory 
mitigation  can  be  relied  on  to 
compensate  for  alteration  or  destruction 
of  naturally  occurring  aquatic 
ecosystems,  including  open  waters.  The 
commenter  adds  that  habitats  should 
not  be  tradeable;  each  is  unique  and 
artificial  habitats  are  not  as  good  as  the 
real  thing.  Eliminating  open  water  by 
constructing  wedands  or  altering  the 
habitat  as  mitigation  can  destroy  species 
which  are  dependent  upon  open  water. 

These  comments  identify  one  of  the 
many  reasons  that  the  Corps  is  changing 
its  approach  in  Condition  19  to  more 
effectively  allow  the  Corps  expert 
biologists  and  ecologists  to  make  project 
specific  decisions  on  impacts  to  be 
authorized  and  mitigation  that  will  be 
required. 

One  commenter  suggested  that  NWPs 
should  require  mandatory  mitigation  for 
all  unavoidable  impacts  to  non-wetland 
aquatic  habitats  and  to  terrestrial 
habitats  since  these  areas  have 
significant  ecological  value  as  do 
wetlands. 

The  Corps  regulates  the  aquatic 
environment  not  uplands.  We  may 
require  upland  vegetated  buffers  as 
mitigation  to  the  extent  the  vegetated 
upland  buffers  to  open  waters  protect  or 
enhance  aquatic  functions  and  habitat. 
The  Corps  agrees  we  need  to  more 
effectively  mitigate  impacts  permitted  to 
waters  other  than  wetlands.  That  is 
precisely  why  the  Corps  is  modifying 
Condition  19  to  allow  flexibility  in 
mitigation  decisions  that  are  holistic 
and  take  a  watershed  approach. 

One  commenter  stated  that  the  Corps 
should  emphasize  the  importance  of 
accurate  assessments  and  expressly 
indicate  whether  it  has  taken  into 
account  jiew  data  on  mitigation  • 
methods. 

The  Corps  continually  works  to 
improve  its  mitigation  approaches  at  the 
Corps  district  level.  The  Corps  districts 
are  where  the  local  technical  expertise 
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resides  and  they  continually  adjust  the 
program  based  on  new  inlormation. 

One  commenter  stated  that  the  Corps 
should  reassert  its  policy  and  preference 
of  utilizing  mitigation  banking  versus 
in-lieu-fee  or  other  types  of 
compensation  for  mitigation  in  the 
context  of  General  permits. 

The  Corps  needs  to  use  all  mitigation 
options  in  its  tool  box,  including 
mitigation  banks  and  in  lieu  fees.  These 
methods  are  extensively  used  and  will 
continue  to  be  extensively  used  because 
they  are  effective  and  simple  for  the 
applicant. 

One  commenter  stated  that  mitigation 
bankers  acknowledge  financial 
considerations  and  not  always 
ecological  considerations  in  locating 
mitigation  banks.  This  does  not  ensure 
that  functions  and  values  lost  within  a 
local  watershed  will  be  replaced,  a  fact 
acknowledged  by  the  Corps  in  the  last 
version  of  the  NWPs — mitigation  banks 
are  usually  constructed  and  maintained 
by  entrepreneurs,  who  locate  mitigation 
banks  in  areas  where  they  believe  the 
established  credits  will  sell  quickly". 

The  Corps  requires  mitigation  that 
will  offset  the  permitted  adverse  effects 
on  the  aquatic  environment.  The  Corps 
identifies  service  areas  for  mitigation 
banks  based  on  reasonably  focusing 
mitigation  in  watersheds  where  impacts 
are  permitted.  We  will  continue  to 
approve  mitigation  bank  service  areas  in 
a  manner  that  recognizes  the  need  to 
offset  impacts  in  the  same  watershed  to 
the  extent  practicable.  The  fact  that 
mitigation  banks  are  designed  to  be 
financially  successful  does  not  mean 
that  they  will  not  also  be  ecologically 
successful.  On  the  contrary,  ecological 
success  is  a  prerequisite  for  financial 
success. 

One  comn^enter  stated  that  the  Corps 
should  prohibit  the  use  of  in-lieu-fee 
mitigation  since  it  does  not  ensure  no 
net  loss  of  wetlands,  and  at  best  may 
provide  some  protection  for  existing 
wetlands.  The  time  constraints  of  the 
review  and  approval  process  for  NWP's 
limits  adequate  analysis  of  this  type  of 
mitigation.  In  the  absence  of  meaningful 
resource  agency  and  public  review,  in- 
lieu-fee  mitigation  is  not  consistent  with 
the  goals  of  Uie  CWA  of  "restoring/ 

maintaining  the  chemical,  biological 

*  *  »•• 

This  commenter  appears  not  to 
imderstand  in  lieu  fee  programs 
approved  by  the  Corps.  The  majority  of 
in  lieu  fee  mitigation  involves  some 
type  of  restoration,  creation  or 
enhancement  of  aquatic  areas.  Some  of 
the  mitigation  is  preservation,  but  not 
all  mitigation  under  in  lieu  fees  involves 
only  preservation.  In  lieu  fee 
arrangements  are  getting  better  as  time 


goes  forward.  The  GAO  report  that 
raised  concerns  about  the  Corps  use  of 
in  lieu  fees  was  incomplete  in  that  it 
limited  its  in  lieu  fee  program  analysis 
to  in  lieu  fees  programs  that  were  in 
place  as  of  1997,  when  the  approach 
was  still  very  new.  Substantial 
improvement  has  occurred  since  1997 
in  the  Corps  use  of  in  lieu  fees. 

One  commenter  objected  to  any 
changes  and  additions  to  mitigation 
requirements  after  the  environmental 
documents  have  been  completed  and  a 
Record  of  Decision  issued,  stating  that  it 
is  a  violation  of  Congress'  mandate  for 
streamlining  as  well  as  a  violation  of 
NEPA  and  should  be  prohibited  in  the 
permitting  process. 

The  environmental  documentation 
will  be  finalized  as  we  issue  the 
nationwide  permits  in  final  form.  No 
changes  to  the  new  permits  will  occur 
after  that,  unless  they  are  revised  or 
reissued  following  opportunity  for 
public  comment. 

One  commenter  indicated  that  offsite 
mitigation  greatly  reduces  overall 
aquatic  habitat  quality  and  natural 
functioning.  Mitigated  wetlands  have 
been  demonstrated  time  after  time  to 
"show  a  decrease  in  native  plant  species 
diversity",  and  are  "not  functionally 
equivalent  to  reference  sites"  in  terms  of 
"flood  retention,  water  quality 
improvement  and  habitat  provision." 

The  Corps  will  take  a  holistic 
watershed  approach  to  mitigating 
impacts  permitted.  Onsite  mitigation  is 
typically  best  for  water  quality  measiu«s 
including  vegetated  buffers  and 
stormwater  management.  However, 
onsite  mitigation  for  loss  of  habitat, 
such  as  wetlands  is  usually  less 
preferable  to  offsite.  Moreover, 
consolidated  mitigation  such  as  that  in 
mitigation  banks  and  in  lieu  fee 
operations  is  generally  more  successful 
than  project  specific  mitigation.  All  of 
these  principles  are  consistent  with  the 
findings  of  the  recently  issued  NRC/ 
NAS  report.  In  fact,  the  changes  to 
General  Condition  19,  are  intended  to 
facilitate  the  adoption  of  some  of  the 
report's  recommendations,  by  moving 
toward  a  watershed  approach. 

One  commenter  objected  to  the  use  of 
in-lieu-fee  agreements  for  compensatory 
mitigation,  especially  in  areas  where 
land  prices  are  high  and  in-lieu  fees 
low.  Money  must  sit  in  an  account  for 
many  years  before  any  use  can  be  made 
of  it,  while  the  nation  suffers  temporal 
loss  of  wetlands  and  the  in-lieu-fee 
cannot  provide  adequate  compensation. 

The  Corps  is  improving  its  in  lieu  fee 
arrangements  to  ensure  that  ecological 
mitigation  will  occur  within  2  years  of 
accepting  funds  from  permittees. 


A  commenter  stated  that  mitigation 
should  be  required  for  any  length  of 
piping  or  filling  of  streams  covered  by 
NWP.  The  US  has  lost  thousands  of 
miles  of  headwater  and  streams  from  the 
landscape.  It  is  time  to  recognize  the 
ecological  services  provided  by  these 
ecosystems  [in  addition  to'wetland). 

The  proposed  changes  to  General 
Condition  19  are  specifically  designed 
to  improve  our  ability  to  consider  and 
properly  mitigate  impacts  to  streams. 
We  agree  that  too  often  in  the  past 
stream  impacts  may  have  been 
overlooked.  Decisions  on  the  level  of 
mitigation  required  by  the  Corps  will  be 
made  on  a  case-by-case  basis  by  the 
Corps  districts. 

The  General  Condition  is  adopted  . 
with  the  wording  clarifications 
discussed  above. 

20.  Spawning  Areas.  There  were  no 
changes  proposed  to  this  General 
Condition.  However,  one  commenter 
recommended  that  the  statement 
"important  spawning  area"  should  be 
rewritten  to  say  "spawning  areas  that 
support  federally-listed  or  special  status 
fish".  Another  commenter  agreed  that 
this  General  Condition  20  is  acceptable 
but  stated  that  it  would  not  sufficiently 
protect  the  areas  intended.  This 
commenter  suggested  that  discharges 
into  spawning  areas  should  be 
prohibited  year  round  and  not  just 
during  spawning  season.  The 
commenter  requested  that  the  second 
paragraph,  tvhich  states  "Activities  that 
result  in  the  physical  destruction  of  an 
important  spawning  area  are  not 
authorized"  be  changed  to  "Activities 
that  could  result  in  the  physical 
destruction  of  an  important  spawning 
area,  up  or  downstream,  are  not 
authorized". 

We  disagree  with  these  comments.  It 
is  not  appropriate  to  narrow  this 
condition  to  cover  only  Federally-listed 
or  special  status  fish.  General  Condition 
20  prohibits  the  physical  destruction  of 
important  spawning  areas.  However,  it 
does  allow  temporary  effects  provided 
they  occvu"  outside  of  the  spawning 
season.  We  believe  this  adequately 
protects  such  spawning  areas  and 
ensures  that  there  will  be  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment,  individually  and 
cumulatively. 

The  General  Condition  is  adopted 
without  change. 

21.  Management  of  Water  Flows.  The 
Corps  proposed  to  revise  the  wording  of 
this  General  Condition  to  clarify  that 
normally  detailed  studies  and 
monitoring  would  not  be  required,  but 
may  be  required  in  appropriate  cases. 
Several  conmienters  agreed  with  the 
proposed  clarification.  One  commenter 
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supported  the  clarification  but  believed 
the  Corps  is  exceeding  its  authority  by 
regulating  water  flow  and  suggested  the 
Corps  delete  the  requirement  to 
maintain  preconstruction  flow  or  clarify 
how  compliance  with  this  requirement 
will  be  judged.  A  few  commenters 
opposed  the  proposed  clarification 
because  without  flow  information  it  will 
be  hard  to  determine  if  the  impacts  are 
only  minimal  to  the  aquatic 
environment,  including  indirect 
impacts.  One  commenter  recommended 
that  each  applicant  be  required  to 
submit  a  written  description  of  how  the 
requirements  of  General  Condition  21 
will  be  met.  One  commenter  suggested 
that  General  Condition  21  should  state 
that  the  Corps  defers  to  state  and  local 
authorities  when  local  regulations  are  in 
place. 

Authorized  activities  or 
improvements  to  aquatic  systems 
typically  will  cause  deviation  from  pre- 
construction flow  conditions.  NWPs 
authorize  only  those  activities  that  will 
have  no  more  than  minimal  adverse 
effect  on  the  aquatic  system  including 
water  flows.  Typically,  well-established 
design  features  are  included  as  part  of 
projects  without  a  need  for  detailed 
engineering  studies.  State  or  local 
agencies  often  require  these  design 
features.  Consequently,  we  believe  that 
detailed  studies  and  monitoring  would 
not  normally  be  required  by  this 
condition.  Where  appropriate,  the  Corps 
will  review  projects  to  ensure  that 
design  features  that  address  flows  are 
included,  such  as  limited 
chaimelizatioo,  proper  design  for 
culverts,  and  retention  ponds,  but 
generally  will  not  require  detailed 
studies  of  post-project  flow.  However,  in 
some  cases,  detailed  studies  may  be 
required  where  there  is  a  potential  for 
substantial  impacts.  Compliance  with 
state  and  local  flow  management 
requirements,  where  these  exist,  is 
usually  suflScient  to  satisfy  this  General 
Condition. 

The  General  Condition  is  adopted  as 
proposed. 

2  2 .  Adverse  Effects  from 
Impoundments.  There  were  no  changes 
proposed  to  this  General  Condition.  One 
commenter  stated  that  impacts 
associated  with  impoimdments  result  in 
more  than  minimal  impacts,  should  be 
evaluated  as  an  individual  permit,  and 
General  Condition  22  should  be  deleted. 

We  disagree.  Some  small 
impoimdments  do  not  result  in  more 
than  minimal  impacts.  However,  where 
they  do  result  in  more  than  minimal 
adverse  effects  to  the  aquatic 
environment,  individually  or 
cimiulatively,  an  individual  permit  will 
be  required. 


The  General  Condition  is  adopted 
without  change. 

23.  Watetfowl  Breeding  Areas.  There 
were  no  changes  proposed  to  this 
General  Condition.  Two  commenters 
suggested  this  condition  be  amended  to 
prohibit  discharges  into  breeding  areas 
for  migratory  waterfowl  as  well  as  other 
migratory  birds. 

The  Corps  believes  this  would  place 
an  imreasonable  and  overly  restrictive 
limitation  on  this  NWP  and  that  the 
condition,  as  worded,  provides 
sufficient  protection  of  aquatic 
resources. 

The  General  Condition  is  adopted 
without  change. 

24.  Removal  of  Temporary  Fills.  There 
were  no  changes  proposed  to  this 
General  Condition.  One  commenter 
suggested  this  condition  be  amended  to 
require  any  temporary  fills  be  removed 
in  their  entirety  and  affected  areas 
returned  to  their  preexisting  elevations 
immediately  upon  removal  of  the  fill. 

The  condition  as  stated  requires  that 
the  affected  area  be  returned  to 
preexisting  elevation  conciurent  with 
the  removal  of  the  fill.  We  do  not  agree 
that  this  condition  should  require 
immediate  restoration  in  all  cases.  Corps 
districts  can  add  a  time  period  for  when 
the  restoration  to  preexisting  elevations 
should  take  place,  when  necessary. 

The  General  Condition  is  adopted 
without  change. 

25.  Designated  Critical  Resource 
Waters.  There  were  no  changes 
proposed  to  this  General  Condition.  One 
commenter  in  favor  of  General 
Condition  25  suggested  it  be  amended  to 
include  "source  waters  used  for 
drinking  water  or  ground  water 
recharge"  in  the  definition  of  "critical 
resoiut:e  waters".  The  commenter  added 
that  there  should  be  no  provision  for 
discretionary  authority  for  discharges  of 
dredged  or  fill  material  into  designated 
critical  resource  waters  or  wetlands 
within  the  NWP  program. 

Concerns  regarding  impacts  to  sources 
for  drinking  water  and  ground  water 
recharge  are  more  appropriately 
addressed  through  regional  conditioning 
of  the  NWPs  or  case-specific  review  of 
PCNs  for  specific  and  identified  waters. 
Division  engineers  can  regionally 
condition  the  NWPs  to  prohibit  or  limit 
their  use  in  such  high  value  waters. 
District  engineers  should  continue  to 
exercise  discretionary  authority  and 
require  individual  permits  for  activities 
proposed  in  such  valuable  waters  when 
they  will  result  in  more  than  minimal 
adverse  effects  on  the  aquatic 
enviroimient. 

One  commenter  recommended  that 
the  Corps  exempt  utility  activities 
within  designated  critical  resource 


waters  affecting  V2  acre  or  less  fttim  the 
prohibition  in  General  Condition  25 
because  utility  projects  have  only 
minimal  impacts  and  should  be  allowed 
under  NWP  12  without  requirement  of 
notification  or  consultation. 

While  utility  line  activities  that 
comply  with  NWP  12  normally  do  have 
no  more  than  minimal  adverse  effect  on 
the  aquatic  environment,  individually 
and  cumulatively,  we  remain  concerned 
that  this  will  often  not  be  the  case  in 
designated  critical  resource  waters. 
Therefore,  unless  there  is  evidence  to 
the  contrary,  we  believe  that  the 
restriction  on  NWP,  12  should  remain. 
One  commenter  recommended  the 
title  of  General  Condition  25  be  changed 
to  "Critical  Resource  Waters".  The 
commenter  also  recommended  that  the 
condition  be  changed  to  read 
"Discharges  within  or  affecting  Critical 
Resource  Waters,  including  wetlands 
adjac^t  to  those  waters,  are  not 
authorized  under  the  NWP  program 
except  as  specified  in  National  Wild  and 
Scenic  Rivers,  provided  that  the  activity 
complies  with  General  Condition  7". 
The  Corps  does  not  agree  with  the 
suggested  title  change.  In  order  to  apply 
this  condition  to  critical  waters  those 
waters  need  to  be  designated  so  the 
Corps  and  the  public  know  where  the 
condition  is  applicable.  The  Corps 
continues  to  believe  that  an  activity  can 
occur  in  designated  critical  habitat  if  it 
is  compliance  with  the  Endangered 
Species  Act. 

The  General  Condition  is  adopted 
without  change. 

26.  Fills  Within  the  100-year 
Floodplain. 

The  Corps  proposed  to  delete  the 
"notification"  requirement,  to  delete  the 
requirement  to  document  that  the 
project  meets  Federal  Emergency 
Management  Agency  (FEMA)  approved 
requirements  and  to  modify  the 
condition  to  require  that  all  projects 
authorized  by  the  NWPs  must  comply 
with  any  applicable  FEMA  approved 
state  or  local  floodplain  management 
requirements.  In  addition,  we  proposed 
to  remove  the  prohibitions  in 
paragraphs  26(a)  and  26(b)  for  NWPs  12, 
14,  and  29,  and  the  prohibition  in  26(b) 
for  NWP  43.  We  also  requested 
comment  on  allowing  projects  to 
proceed  under  this  condition  below  the 
headwaters  where  the  project  provides 
additional  flood  storage. 

Many  commenters  supported  the 
Corps  proposal  to  remove  the 
notification  requirement  and  the 
requirement  to  document  that  the 
project  meets  FEMA  approved 
requirements  for  fills  within  the  100- 
year  floodplain.  One  commenter  stated 
that  this  revision  would  reduce 
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redundancy  since  they  must  comply 
with  E.O.  11988  for  all  structures 
associated  with  roadway  construction 
and  routinely  provide  docimientation  to 
federal  and  state  agencies  for  review.  A 
few  commenters  stated  that  the  Corps  is 
beyond  its  statutory  authority  and  the 
existing  docimientation  requirements 
have  done  nothing  to  affect  compliance 
with  FEMA  approved  floodplain 
management  requirements.  One 
commenter  recommended  that  the 
Corps  delete  the  notification 
requirement  for  NWP  12. 

The  Corps  continues  to  believe  that 
the  notification  should  be  removed  from 
this  condition.  We  agree  that  this 
change  would  reduce  some  paper  work 
redimdancy  at  various  levels  of 
government  while  retaining  the 
restrictions  on  floodplain  development. 
We  agree  that  the  notification 
requirement  for  NWPs  imder  this 
condition,  including  NWP  12,  should  be 
removed. 

Many  conunenters  objected  to  the 
change.  One  commenter  stated  that 
documenting  compliance  with  FEMA 
approved  requirements  is  very 
important  and  strong  motivation  for 
ensuring  that  projects  meet  local 
floodplain  regulations. 

The  Corps  has  found  that  requiring 
applicants  to  document  that  they  have 
met  FEMA  approved  requirements  has 
done  little  to  change  or  enhance 
compliance  with  these  requirements. 
We  believe  that  a  General  Condition 
clearly  requiring  that  ALL  permittees 
comply  with  FEMA  approved 
requirements  will  be  just  as  effective. 

One  commenter  stated  that  the  Corps 
added  additional  wording  without 
providing  proper  notice  in  the  preamble 
of  the  notice  and  failed  to  provide  the 
legally  required  explanation  for  their 
action.  Specifically,  the  first  sentence  of 
the  current  General  Condition  26  states 
that,  "For  purposes  of  this  General 
Condition,  100-year  floodplains  will  be 
identified  through  Federal  Emergency 
Management  Agency's  (FEMA)  Flood 
Insurance  Rate  Maps  or  FEMA-approved 
local  floodplain  maps",  and  the  first 
sentence  of  proposed  General  Condition 
26  states  that,  "For  purposes  of  this 
General  Condition,  100-year  floodplains 
will  be  identified  throu^  the  existing 
Federal  Emergency  Management 
Agency's  (FEMA)  Flood  bisiu^nce  Rate 
Maps  or  FEMA-approved  local 
floodplain  maps. 

The  word  "existing"  was  addressed 
and  discussed  in  the  preamble  of  the 
March  9,  2000,  NWPs.  The  word 
"existing"  was  placed  in  the  proposed 
NWPs  to  clarify  questions  raised  by 
Corps  personnel  and  the  public. 


One  commenter  stated  that  the  Corps 
should  not  rely  on  often  out-of-date  and 
inaccurate  floodplain  maps  and 
suggested  that  General  Condition  26 
should  apply  to  all  100-year  floodplains, 
including  those  not  mapped  by  FEMA. 
One  commenter  requested  clarification 
where  no  FEMA  floodplain  maps  exist. 
One  commenter  suggested  that  where  no 
FEMA  maps  exist,  permits  should 
require  applicants  to  obtain  a 
determination  from  a  registered 
hydrologist  that  their  project  is  not 
within  the  100-year  floodplain. 

To  effectively  implement  the 
requirements  of  this  General  Condition 
and  to  be  consistent  with  other  Federal 
programs,  100-year  floodplains  will  be 
identified  through  the  latest  Flood 
Insm-ance  Rate  Maps  (FIRMs)  published 
by  FEMA  or  FEMA-approved  local 
floodplain  maps.  We  believe  that  these 
maps  are  adequate  for  the  piuposes  of 
this  General  Condition.  Further, 
utilizing  existing  FIRMs  and  FEMA- 
approved  local  floodplain  maps 
eliminates  the  additional  biirdens  on 
local  governments  or  landowners  that 
existed  in  the  proposed  condition.  If 
there  are  no  FKMs  or  FEMA-approved 
local  floodplain  maps  available  for  the 
area  where  the  proposed  work  is 
located,  then  the  requirements  of  this 
General  Condition  do  not  apply.  In  such 
cases,  the  Corps  will  still  consider  the 
impacts  of  proposed  projects  through 
the  PCN  review  process.  In  addition,  we 
believe  that  the  prospective  permittee 
should  not  routinely  be  required  to 
incur  the  cost  of  having  a  licensed 
professional  engineer  or  hydrologist 
certify  whether  or  not  the  proposed 
work  is  within  a  100-year  floodplain, 
particularly  considering  the  very  small 
scale  of  many  permitted  projects.  Where 
appropriate,  the  District  Engineer  can 
require  additional  doaunentation  on  a 
case-by-case  basis. 

Several  commenters  agreed  with  the 
Corps  proposal  allowing  DE's  the 
discretion  to  approve  projects  in  the 
floodplain  below  the  headwaters  where 
the  project  could  improve  flood  storage. 
One  commenter  agreed  provided  the 
project  complies  with  FEMA  approved 
requirements.  One  commenter  stated 
that  floodplains  are  the  best  sites  for 
creating  stormwater  management 
facilities.  One  commenter  agreed  and 
stated  that  these  types  of  activities  and 
facilities  authorized  under  NWP  43 
increase  floodplain  capacity.  One 
commenter  suggested  that  if  NWP  43  is 
not  removed  from  part  (b)  of  General 
Condition  26,  the  DE  should  be 
authorized  to  waive  this  restriction  on  a 
project  specific  basis.  One  commenter 
requested  that  the  Corps  define 
increased  flood  storage.  One  commenter 


agreed  with  the  Corps  observation  that 
some  activities  authorized  by  NWP  39, 
40,  and  42-44  provide  additional  flood 
storage  capacity  and  recommends  that 
such  projects  bielow  the  head  waters 
should  be  allowed  to  proceed  even  if 
they  result  in  permanent  above  grade 
fills. 

The  Corps  has  decided  not  to  make 
this  change  at  this  time.  We  need  to 
consider  the  specific  language  that 
would  be  neMed  to  effectively 
implement  this  option.  If  we  can 
develop  acceptable  language,  we  will 
consider  proposing  such  a  provision  for 
public  notice  and  comment. 

A  dozen  or  so  commenters  objected  to 
the  Corps  proposal  to  remove  NWP43 
from  part  (b)  of  General  Condition  26.  A 
couple  of  commenters  stated  that  the 
proposal  could  result  in  unacceptable 
threats  to  life  and  property.  One 
commenter  stated  additional  case-by- 
case  review  will  increase  workload.  The 
commenter  requested  our  rationale  for 
considering  that  NWP  43  projects  such 
as  golf  courses  could  provide -additional 
flood  storage.  One  commenter  cited  that 
other  public  interest  factors  should  be 
evaluated,  which' highlights  the  need  for 
completing  a  comprehensive  PEIS.  One 
commenter  stated  that  the  change  was 
made  without  discussing  it  in  the 
preamble  and  with  no  explanation 
supported  by  substantial  evidence.  This 
commenter  requested  that  the  Corps 
place  NWP  43  back  into  part  b  of 
General  Condition  26.  One  commenter 
stated  that  while  providing  additional 
flood  storage  is  generally  beneficial, 
there  may  be  situations  where  such 
actions  could  cause  adverse  hydraulic 
or  other  impacts  on  the  floodplain  and 
increase  risk  of  damage  to  existing 
floodplain  properties.  The  commenter 
suggests  that  the  Corps  allow  discretion 
on  these  projects  only  if  the  action  is  in 
furtherance  of  a  local  stormwater  or 
watershed  plan  that  has  already 
assessed  the  hydrologic  and  hydraulic 
and  other  impacts  of  the  action.  One 
commenter  stated  the  prohibitions  of 
General  Condition  26(a)  and  (b)  do  not 
allow  for  NWP  43  to  be  authorized  in  a 
floodplain  but  does  allow  projects  to  be 
authorized  in  a  floodway.  The 
commenter  requested  further 
clarification  and  explanation. 

We  are  keeping  the  prohibition  on  the 
of  NWP  43  in  the  floodplain  below  the 
headwaters.  However,  allowing  NWP  43 
to  be  used  for  projects  above  the 
headwaters  but  keeping  them  out  of  the 
floodway  would  be  coimterproductive. 
We  believe  that  above  the  headwaters 
the  only  feasible  alternative  will  often 
be  to  place  them  in  the  floodway. 
General  Condition  requires  that  the 
project  avoid  and  minimize  impacts  to 
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waters.  For  stormwater  management 
facilities  this  means  keeping  them  out  of 
the  waters  and  the  floodway,  if 
practicable.  Since  the  purpose  of 
stormwater  management  facilities  is  to 
minimize  flooding  impacts,  when  they 
must  be  located  in  the  floodway,  there 
is  no  value  added  to  the  aquatic 
environment  by  requiring  a  more  costly 
and  lengthy  individual  permit  process. 
One  commenter  suggested  that  parts 
(a)  and  (b)  of  General  Condition  26 
should  be  removed  because  the 
requirements  in  pact  (c)  that  the 
applicant  must  comply  would  be  a 
sufficient  safeguard.  A  few  conunenters 
stated  that  General  Condition  26  should 
be  removed  because  it  is  a  duplication 
of  activities  regulated  by  local 
floodplain  administrators.  One 
commenter  stated  that  the  100-year 
floodplain  restrictions  have  increased 
the  time  required  for  reviewing  small 
projects  and  leave  the  Corps  less  time 
and  resoiut:es  to  focus  on  projects  that 
may  have  significant  impacts. 

We  continue  to  believe  that  the  NWPs 
listed  in  General  Condition  26(a)  and  (b) 
need  to  be  restricted  in  the  flood  plain. 
This  provides  an  added  measure  of 
protection  of  floodplains  beyond  that  in 
paragraph  26(c).  There  has  been  some 
increase  in  workload  due  to  the  general 
condition.  We  believe  that  the  adopted 
modifications  to  this  General  Condition 
will  reduce  that  workload  somewhat, 
which  will  allow  the  Corps  to  focus 
those  resources  on  areas  where  the 
Corps  can  provide  added  protection  to 
the  aquatic  environment. 

One  commenter  stated  that  General 
Condition  26  is  unnecessary  and 
duplicative  of  existing  FEMA 
requirements  and  would  like  the  Corps 
to  provide  any  data  to  show  any 
correlation  between  wetlands  loss  and 
flooding.  One  commenter  suggested  that 
the  Corps  delete  General  Condition  26 
for  all  permits  and  retain  the  flexibility 
to  authorize  all  projects  resulting  in 
minimal  adverse  effects  to  proceed 
imder  NWPs,  regardless  of  where  those 
waters  are  located  within  the  landscape. 
The  same  commenter  recommended 
that  any  project  located  within  a 
floodplain  that  meets  FEMA 
requirements  and  the  minimal  impact 
test  should  be  allowed  to  proceed  imder 
a  NWP.  One  commenter  stated  that 
General  Condition  26  is  redimdant  and 
believes  that  the  ban  on  permanent  fills 
should  not  extend  to  all  waters, 
specifically  ephemeral  streams  above 
headwaters. 

We  agree  that  we  are  using  the  FEMA 
requirements  that  are  applied  to  flood 
insurance  programs  for  projects  that 
occur  in  the  flood  plain.  To  this  extent 
General  Condition  26  is  somewhat 


duplicative  with  that  program. 
However,  we  believe  that  General 
Condition  26  plays  an  important  role  in 
reinforcing  the  FEMA  program  to 
minimize  impacts  to  flood  plains. 

Several  commenters  objected  to  the 
changes  to  General  Condition  26  and 
some  commenters  requested  that  the- 
Corps  retain  General  Condition  26 
without  any  changes.  A  couple  of 
commenters  stated  that  the  Corps  must 
consider  other  aspects  of  flood  plains 
such  as  water  quality,  ground  water 
recharge,  fish,  wildlife,  plant  resovuces, 
and  open  space.  Several  commenters 
objected  to  development  within  100- 
year  flood  plain.  A  couple  of 
commenters  objected  to  development 
within  the  floodplain.  One  commenter 
stated  that  the  proposal  would  no  longer 
discourage  above  grade  fills  with  the 
floodplain.  One  commenter  suggested 
that  NWPs  should  not  be  used  in 
counties  designated  as  federal  flood 
hazard  areas  at  least  once  in  the  past  10 
years.  One  commenter  objected  to  the 
use  of  NWP  39,  40, 42,  43,  and  44 
within  the  100-year  floodplain.  One 
commenter  suggested  that  NWPs  located 
within  a  floodplain  should  be  required 
to  demonstrate  that  the  project  is 
essential  and  has  no  alternative,  the 
public  should  be  able  to  comment  on 
these  types  of  projects,  and  they  should 
be  reviewed  as  an  individual  permit. 
One  commenter  stated  that  FEMA 
approved  requirements  are  inadequate 
in  many  locations.  A  hand  full  of 
commenters  suggested  that  the  Corps 
should  not  allow  the  use  of  expedited 
permits  for  any  filling  activities  in  the 
entire  100-year  floodplain. 

We  are  very  concerned  with  the  loss 
of  life  and  property  resulting  from 
unwise  development  in  the  floodplain. 
The  Corps  has  recently  advocated  the 
strengthening  of  floodplain  policy  and 
the  use  of  non-stnictiu-al  measures  to 
reduce  flood  damages.  We  believe  that 
the  changes  to  the  NWP  program 
published  today  and  two  years  ago  will 
play  an  important  role  in  reducing 
damages  associated  with  development 
in  the  floodplain.  Specifically,  we  are 
now  requiring  that  ALL  projects  comply 
with  FEMA  approved  state  and  local 
floodplain  management  requirements. 
We  will  mpnitor  carefully  the 
effectiveness  of  the  new  floodplain 
condition  to  ensure  that  it  has  the 
intended  impact  on  reducing  floodplain 
development. 

A  couple  of  commenters  agreed  with 
the  Corps  proposal  to  remove  the 
prohibitions  of  General  Condition  26  (a) 
and  (b)  from  NWP  12, 14,  and  29.  One 
commenter  suggested  that  part  (b)  of 
General  Condition  26  should  be 
changed  to  allow  the  use  of  NWP  39,  40, 


42,  or  43  with  a  PCN  requirement.  A  few 
commenters  suggested  that  the  Corps 
retain  prohibitions  of  General  Condition 
26  (a)  and  (b)  for  NWPs  12, 14,  29.  One 
commenter  objected  to  removing  the 
prohibitions  because  it  will  increase 
damage  and  destruction  of  aquatic 
habitat  and  should  not  be  permitted.  A 
few  commenters  agreed  with  the  Corps 
proposal  to  remove  the  prohibitions  of 
General  Condition  26  (a)  and  (b)  from 
NWP  12  and  14.  One  commenter 
recommended  that  the  prohibitions  of 
General  Condition  26  (a)  and  (b)  should 
be  retained  for  NWP  29  because  local 
FEMA  authorizes  can  come  under 
tremendous  pressure  to  stretch  the 
regulations  for  certain  projects.  One 
commenter  agreed  with  the  Corps 
proposal  to  remove  the  prohibitions  of 
General  Condition  26  (a)  and  (b)  from 
NWP  12  but  wants  to  keep  the 
prohibitions  for  NWP  14  &-29.  The 
commenter  stated  that  homes  and  other 
structures  create  a  potential  for 
increased  downstream  flooding  due  to 
floodplain  storage  capacity  and 
transmission  line  projects  occupy  very 
little  volume  of  the  100-year  floodplain 
and  would  have  only  a  minimal  effect 
on  floodplain  storage  capacity.  One 
commenter  suggested  reducing  the  PCN 
requirements  and  raising  the  acreage 
thresholds  for  NWP  12.  Numerous 
commenters  objected  to  the  removal  of 
the  prohibitions  of  General  Condition 
26(a)  and  26(b)  from  NWP  29.  A  couple 
of  commenters  objected  because  it  could 
result  in  imacceptable  threats  to  life  and 
property.  A  couple  of  commenters 
objected  because  it  will  have  long-term 
negative  consequences,  including  the 
potential  to  heighten  downstream 
flooding.  One  commenter  stated  that  the 
removal  will  make  it  easier  to  build 
homes  and  developments  in 
floodplains,  will  place  families  at 
greater  risk,  and  cost  taxpayers  for  the 
inevitable  cycle  of  flooding  and 
rebuilding.  A  couple  of  commenters 
suggested  that  NWP  12  and  29,  in  light 
of  the  requirements  of  General 
Condition  21,  continue  to  be  subject  to 
all  of  the  limitations  in  General 
Condition  26.  Given  that  these  permits 
are  subject  to  General  Condition  21,  the 
commenters  stated  concerns  that 
improper  use  of  these  permits  could 
adversely  impact  flooding,  because 
linear  projects  are  likely  to  obstruct 
flood  flows  while  single-family  housing 
can  result  in  cimiulative  losses  of  flood 
storage.  Both  commenters  stated  that  if 
the  Corps  removes  the  prohibition  of 
General  Condition  26(a)  and  (b)  from 
NWP  12  and  29,  the  Corps  should 
closely  monitor  activities  authorized 
under  these  permits  over  time  to  ensure 


FMl«ral  RfMristdr/Vnl.  67.  No.  10/Tuesdav.  Tanuarv  15.  2002 /Notices 


2075 


2074 


Federal  Register /Vol.  67,  No.  10 /Tuesday,  January  15,  2002 /Notices 


that  cumulative  impacts  on  flooding  are 
in  fact  minimal. 

The  Corps  believes  that  it  is 
appropriate  to  remove  NWPs  12, 14  and 

29  from  the  prohibition  below 
headwaters  and  retain  the  prohibition 
for  NWPs  39.  40,  42,  43,  and  44.  The 
permanent  above  grade  fill  authorized 
by  these  NWPs  are  small  and  do  not 
ocmr  very  often  especially  in  the  same 
watershed.  Furthermore,  these  activities 
must  comply  with  the  applicable  FEMA 
approved  requirements.  We  believe  that 
activities  authorized  by  these  NWPs  that 
are  in  full  compliance  with  FEMA 
approved  requirements  will  have  no 
more  than  minimal  impacts  on  the  flood 
plain. 

The  General  Condition  is  adopted  as 
proposed. 

27.  Construction  Period. 

We  proposed  a  new  General 
Condition  for  activities  for  which  the 
Corps  has  received  notification  and  a 
construction  schedule  has  been 
reviewed,  and  verification  issued  by  the 
Corps.  The  condition  will  allow  the 
Corps  to  establish  project  completion 
dates  beyond  the  expiration  of  the 
NWPs. 

Several  commenters  stated  that  they 
are  in  favor  of  this  new  condition.  Some 
commenters  suggested  that  this 
condition  be  applicable  to  all  permit 
authorizations  that  are  ciirrently  in 
effect  including  activities,  which  were 
authorized  imder  NWP  26  and  are  still 
under  the  grandfather  rule,  and  the 
District  Engineer  should  be  urged  to 
authorize  extensions  providing 
conditions  have  not  changed 
substantially.  One  commenter  in  favor 
of  General  Condition  27  requested  that 
the  Corps  revise  the  condition  to  have 
a  definite  extension  period  and  remove 
the  language  "reasonable  period".  One 
commenter  in  favor  of  General 
Condition  27  suggested  that  it  be 
amended  specifically  to  include  an 
extension  of  the  completion  date  for 
multi-phase  linear  transportation 
projects  that  have  been  verified  and  the 
extension  request  should  be  submitted 

30  days  prior  to  the  previously 
approved  completion  date.  One 
commenter  suggested  that  the  life  of  the 
permit  be  extended  instead  of  adopting 
General  Condition  27.  One  commenter 
stated  that  General  Condition  27  will 
reduce  protection  for  listed  species  and 
critical  habitat.  Two  commenters 
suggested  that  there  is  no  need  to  extend 
an  NWP  beyond  the  current  expiration 
date  because  the  permittee  is  offered 
sufficient  time  within  the  ciurent  time 
parameters  to  complete  an  authorized 
project.  Two  commenters  stated  that 
General  Condition  27  violates  the  terms 
and  conditions  of  the  Clean  Water  Act 


and  this  condition  would  establish 
National  policy  on  what  is  considered  a 
reasonable  timeframe  to  complete  a 
minimal  impact  activity.  One 
commenter  recommended  that  the 
permit  be  modified  to  change  the 
extension  date  of  those  activities  not 
verified  by  the  Corps  from  12  months  to 
3  months  and  that  all  futive  projects  be 
verified  by  the  Corps. 

The  NWPs  authorize  many  activities 
that  have  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment  and 
generally  involve  projects  that  need  a 
relatively  short  period  for  construction. 
For  some  projects,  obtaining  a  Corps 
permit  is  one  of  the  many  steps 
necessary  to  complete  that  project.  It 
may  be  two,  three  or  more  years  after 
obtaining  the  Corps  permit  before  the 
work  can  be  completed.  Under  the 
existing  NWPs,  if  such  projects  obtain  a 
Corps  NWP  verification  near  the 
expiration  date  of  the  NWP,  the 
permittee  can  not  necessarily  rely  on 
that  permit  to  continue  in  effect  through 
the  lengthy  and  costly  process  of 
developing  and  planning  the  project. 
This  causes  uncertainty  regarding  the 
NWP  authorization  for  the  project 
because  the  construction  phase  was  not 
completed  before  the  NWP 
authorization  expired.  Many  logistical 
issues  may  delay  construction  projects 
sometimes  for  considerable  periods.  We 
believe  that  the  district  office  that  is 
reviewing  the  project  is  best  able  to 
determine  a  reasonable  time  to  complete 
the  work.  Projects  will  vary  in  the 
amoimt  of  time  it  takes  to  complete  the 
activity.  We  believe  that  general 
condition  11  will  ensure  that  NWP 
authorized  activities  will  comply  with 
the  Endangered  Species  Act.  The  Crops 
is  not  proposing  to  change  the 
completion  period  for  unverified  NWP 
activities. 

The  General  Condition  is  adopted  as 
proposed. 

Definitions 

There  were  no  comments  on  the 
definitions  not  listed  below.  There  were 
no  changes  proposed  to  those 
definitions.  Those  definitions  are 
adopted  without  change. 

Floodway.  There  were  no  changes 
proposed  to  this  definition.  One 
commenter  believes  that  the  definition 
of  floodways  is  very  broad. 

The  Corps  is  using  the  definition  of 
flood  way  as  it  is  determined  by  the 
Federal  Emergency  Management  Agency 
for  the  purposes  of  the  national  flood 
insurance  program.  This  is  the  standard 
that  is  most  used  by  Federal  agencies  for 
compliance  with  Executive  Order 
11988,  Floodplain  Management.  It  is  the 
definition  of  the  term  that  is  used  in 


general  condition  26  of  the  NWPs.  The 
definition  is  adopted  without  change. 

Independent  Utility.  There  were  no 
changes  proposed  to  this  definition.  One 
commenter  said  that  the  definition  of 
the  term  "independent  utility"  should 
exclude  highway  projects,  because  a 
single  project  within  the  limits  of  the 
particular  logical  termini  may  need  to 
be  reviewed  and  authorized  imder  the 
same  NWP  multiple  times. 

We  do  not  agree  that  the  definition  of 
this  term  should  exclude  highway 
projects.  The  Corps  issues  permits  for  a 
highway  to  cross  a  waterbody  not  for  the 
highway  itself.  Normally  the  separate 
crossings  will  have  independent  utility. 
Only  in  rare  circumstances  would  a 
highway  project  be  considered  a  single 
and  complete  project  as  discussed  in 
Corps  regulations  at  33  CFR  330.  The 
terms  and  conditions  of  the  NWPs,  as 
well  as  the  PCN  process  and  the  ability 
of  district  engineers  to  exercise' 
discretionary  authority,  will  ensure  that 
highway  projects  authorized  by  NWPs, 
such  as  hfVVP  14,  result  in  minimal 
adverse  effects  on  the  aquatic 
environment.  The  definition  is  adopted 
without  change. 

Loss  of  waters  of  the  US.  The  Corps 
proposed  to  clarify  this  definition, 
consistent  with  the  explanation 
provided  in  the  preamble  to  the  March 
9,  2000,  NWPs  Federal  Register  notice, 
which  reflects  the  current  practice  for 
measuring  the  acreage  and  linear  foot 
impacts  for  determining  compliance 
with  the  threshold  limits  of  the  NWPs. 
In  other  words,  this  clarification  does 
not  change  the  current  application  of 
this  term. 

One  commenter  noted  that  the  Corps 
proposed  to  change  the  definition  of 
"loss  of  waters  of  the  US"  without 
discussing  the  proposed  change  in 
preamble  of  the  August  9,  2001,  Federal 
Register  notice.  The  commenter 
suggested  that  the  definition  remain  as 
defined  in  the  March  9,  2000,  Federal 
Register  notice  that  announced  the 
issuance  of  new  and  modified  NWPs  to 
replace  NWP  26.  The  definition  in  the 
March9,  2000,  notice  stated  that"*  *  * 
the  loss  of  stream  bed  includes  the 
linear  feet  of  stream  bed  that  is  filled  or 
excavated."  The  commenter  suggested 
explicitly  including  perennial, 
intermittent,  and  ephemeral  reaches  in 
this  definition.  One  commenter  stated 
that  the  proposed  change  to  limit  the 
definition  of  "loss  of  waters  of  the  US" 
to  perennial  or  intermittent  stream 
could  weaken  protection  for  ephemeral 
streams. 

The  Corps  believes  that  it  is  necessary 
to  clarify,  that  for  determining  the 
acreage  and  linear  thresholds  for  the 
NWPs,  ephemeral  waters  and  streams 
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are  not  included  in  the  measurement. 
This  was  previously  explained  on  page 
12881  of  the  March  9,  2000,  preamble  of 
the  NWPs,  but  not  Included  in  the 
permit  language.  We  now  believe  that  it 
is  important  to  include  this  language  in 
the  formal  definition  to  avoid  the 
confusion  that  was  created  by  having 
this  information  in^  Preamble 
discussion  only  and  not  in  the 
definition  itself.  However,  the  Corps 
had  proposed  modifying  language  that 
we  now  believe  did  not  fully  and  clearly 
address  the  issue.  Therefore  we  are 
retaining  the  current  language  of  this 
definition,  but  adding  a  new  sentence  at 
the  end  of  the  definition.  The  new 
sentence  will  clearly  state  that  for 
measuring  the  threshold  limitation 'only 
will  we  not  include  impacts  to 
ephemeral  waters.  As  with  the  proposed 
change,  the  new  sentence  will  not 
change  the  current  application  of  this 
term. 

Note  that  in  excluding  ephemeral 
streams  from  the  definition  of  "Loss  of 
Waters  of  the  US"  for  the  purposes  of 
determining  compliance  with  NWP 
acreage  and  linear  foot  limitations,  we 
are  not  suggesting  that  ephemeral 
streams  are  not  jmisdictional  waters 
under  the  Clean  Water  Act. 

One  commenter  requested 
clarification  concerning  the  placement 
of  box  culverts  and  the  definition  of 
"loss  of  the  water  of  the  US".  This 
commenter  said  that  if  the  placement  of 
a  culvert  in  waters  of  the  US  does  not 
change  the  bottom  elevation,  then  the 
activity  should  not  be  considered  to 
result  in  a  loss  of  waters  of  the  US. 

The  placement  of  a  culvert  in  waters 
of  the  United  States  would  be 
considered  a  loss  of  waters  of  the  United 
States,  even  if  the  activity  would  not 
result  in  a  change  in  the  bottom 
elevation.  The  definition  of  the  term 
"loss  of  waters  of  the  US"  includes 
activities  that  change  the  use  of  the 
waterbody.  The  placement  of  a  culvert 
in  a  stream  or  other  water  of  the  United 
States  changes  the  use  of  that 
waterbody,  and  therefore  the  area 
changed  by  the  installation  of  the 
culvert  would  be  considered  when 
determining  whether  the  proposed  work 
exceeded  the  acreage  limit  of  an  NWP. 

The  definition  is  adopted  with  the 
change  discussed  above. 

Minimal  effects.  The  Corps  did  not 
propose  to  define  this  term.  Several 
commenters  said  that  the  term  "minimal 
effects"  should  be  defined.  One 
commenter  requested  that  the  Corps 
'  develop  an  evaluation  criteria  for 
determining  when  an  activity  results  in 
more  than  minimal  impacts. 

We  maintain  oiu  position  that  the 
term  "minimal  effects",  as  used  in  the 


context  of  the  NWP  program,  cannot  be 
simply  defined.  Aquatic  resource 
functions  and  values  vary  considerably 
across  the  coimtry,  and  the  minimal 
adverse  effects  criterion  for  general 
permit  must  be  subjectively  applied  by 
district  engineers.  Site-specific  factors, 
such  as  the  quality  of  waters  that  may 
be  impacted  by  the  proposed  work,  the 
functions  and  values  of  those  waters, 
the  geographic  setting,  and  other  factors 
must  be  considered  when  determining 
whether  a  particular  activity  results  in 
minimal  adverse  effects  on  the  aquatic 
environment.  Further,  in  order  to  adopt 
such  a  term  the  Corps  would  have  to 
publish  a  proposed  definition  for  public 
notice  and  comment.  A  definition  of 
this  term  is  not  being  adopted. 

Open  water.  There  were  no  changes 
proposed  to  this  definition.  One 
commenter  stated  that  the  definition  of 
the  term  "open  water"  should  be 
refined.  This  commenter  said  that 
sparsely  vegetated  areas  of  obligate 
emergent  vegetation  still  meet  the 
definition  of  a  wetland  and  that 
vegetated  shallows  are  special  aquatic 
sites,  such  as  seagrass  beds.  Sparsely 
vegetated  waters  inhabited  by  emergent 
vegetation  may  be  identified  as 
wetlands,  .provided  the  area  meets  the 
criteria  required  by  the  1987  Corps  of 
Engineers  Wetlands  Delineation  Manual 
(Technical  Report  Y-87-1)  and 
associated  guidance.  Vegetated  waters 
inhabited  by  non-emergent  vegetation, 
such  as  beds  of  submersed  aquatic 
vegetation  often  found  in  estuaries, 
lakes,  and  ponds,  are  considered  open 
waters  for  the  purpose  of  the  NWP 
program. 

Tlte  definition  is  adopted  without 
change. 

Mechanized  Land  Clearing.  The  Corps 
did  not  propose  to  define  this  term.  One 
commenter  stated  that  the  term 
"mechanized  land  clearing"  is  not 
defined  in  the  "Definitions"  section  of 
the  NWPs  and  recommends  that  the 
Corps  adds  a  definition  for  this  term. 

We  do  not  agree  that  it  is  necessary 
to  include  a  definition  of  the  term 
"mechanized  land  clearing"  in  the 
NWPs.  Matters  related  to  mechanized 
laqdclearing  have  been  most  recently 
addressed  in  the  changes  to  33  CFR 
323.2  that  were  published  in  the  January 
17,  2001,  issue  of  the  Federal  Register 
(66  FR  4550).  A  definition  of  this  term 
is  not  being  adopted. 

Stream  Definitions.  There  were  no 
■  changes  proposed  to  these  definitions. 
One  commenter  said  that  the  definitions 
of  ephemeral  and  intermittent  streams 
do  not  address  streams  that  may  flow  for 
longer  periods  due  to  snowmelt, 
artificial  discharges,  or  other  water 
sources  beside  groundwater  and 


precipitation.  This  commenter  also 
suggested  that  artificial  wat^r  discharges 
should  not  be  used  for  the  definitions  of 
ephemeral  and  intermittent  streams  and 
if  a  water  course  is  naturally  ephemeral 
and  a  water  treatment  plant  outfall  is 
constructed,  the  watercourse  should 
continue  to  be  defined  as  ephemeral  for 
Section  404  purposes. 

When  determining  whether  a    . 
particular  stream  segment  is  perennial, 
intermittent,  or  ephemeral,  district 
engineers  should  consider  the  source  of 
hydrology  and  the  normal  circumstance 
of  that  hydrology.  They  will  make  these 
determinations  on  a  case-by-case  basis. 
We  believe  that  these  definitions  are 
sufficient  for  the  Corps  Regulatory 
Program.  The  stream  definitions  are 
adopted  without  change. 

Executive  Order  13212 — Energy-rriated 
Projects  Issues 

One  commenter  indicated  that  NWPs 
have  already  been  designed  to  expedite 
permit  processing  and  any  new  energy 
related  projects  (i.e.  drilling  oil  in  the 
Arctic  National  Wildlife  Refuge, 
construction  of  new  nuclear  power 
plants,  or  electric  power  generation 
dams)  not  covered  by  existing  NWPs 
should  receive  full  consideration  under 
the  National  Environmental  Policy  Act 
(Act)  and  not  be  authorized  by  NWPs. 
One  commenter  said  that  states  have 
provisions  similar  to  Executive  Order 
13212  and  this  commenter  believes  that 
the  current  coordination  process  and  the 
expedited  review  process  provided  by 
the  NWPs  are  sufficient.  One 
commenter  asserted  that  the  expiration 
of  NWP  26  reduced  the  ability  of  the 
Corps  to  efficiently  authorize  energy- 
related  projects.  This  commenter 
suggested  that  other  NWPs  be  amended 
to  expedite  energy-related  projects  or 
revisit  the  development  of  a  regional 
permit  for  such  activities. 

President  George  W.  Bush  signed 
Executive  Order  13212  (66  FR  28357- 
28358,  May  22.  2001)  on  May  18,  2001, 
directing  new  policy  actions  to  expedite 
the  increased  supply  and  availability  of 
energy  to  our  Nation.  This  Executive 
Order  directs  all  agencies  to  take 
appropriate  actions,  to  the  extent 
consistent  with  applicable  law,  to 
expedite  projects  that  will  increase 
energy  production,  transmission,  or    . 
conservation,  while  maintaining 
protection  of  the  environment.  We 
believe  that  the  NWP  program  provides 
an  opportunity  to  expeditiously 
authorize  energy-related  activities  that 
have  no  more  than  minimal  adverse 
effects  on  the  aquatic  environment, 
individually  and  cumulatively.  Energy 
related  projects  that  have  more  than 
minimal  individual  and  cumulative 
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adverse  effects  on  the  aquatic 
environment  cannot  be  authorized  by 
NWPs  and  will  be  expeditiously 
reviewed  imder  the  individual  permit 
process.  | 

Executive  Order  13211— Actions 
Conceming  Regulations  Tliat 
Significandy  A£fect  Energy  Supply, 
Distributioii,  or  Use  (Statemmt  of 
Energy  Effects) 

The  NWP  Program  is  designed  to 
regulate  certain  activities  having  no 
more  than  Tninimal  adverse  effects  with 
little,  if  any,  delay  or  paperwork.  NWPs 
allow  smaller,  repetitive,  low  impact 
projects  with  no  more  than  minimal 
adverse  effects  on  the  aquatic 
environment,  to  be  reviewed  and 
authorized  in  a  shorter  period  than 
larger  complex  projects  that  require  an 
Individual  Permit  review.  Many  energy 
related  projects,  such  as  petroleum 
pipelines  and  electric  utility  lines,  are 
expeditiously  authorized  by  Nationwide 
Permits.  The  Corps  is  adopting  changes 
to  the  Nationwide  Permits  that  will 
maintain  the  expedited  process  for  these 
energy  related  projects.  Therefore,  the 
Corps  concludes  that  the  proposed 
NWPs  will  not  significantly  affect  the 
supply,  distribution,  and  use  of  energy 
and  fully  complies  with  Executive 
Order  13211. 

Regional  Conditioiuiig  of  Nationwide 
Permits  ,    ' 

Concurrent  with  this  Federal  Register 
notice.  District  Engineers  are  issuing 
local  public  notices.  In  addition  to  the 
changes  to  some  NWPs  and  NWP 
conditions  required  by  the  Chief  of 
Engineers,  the  Division  and  District 
Engineers  may  propose  regional 
conditions  or  propose  revocation  of 
NWP  authorization  for  all,  some,  or 
portions  of  the  NWPs.  Regional 
conditions  may  also  be  required  by  state 
Section  401  water  quality  certification 
or  for  state  coastal  zone  consistency. 
District  engineers  will  announce 
regional  conditions  or  revocations  by 
issuing  local  public  notices.  Information 
on  regional  conditions  and  revocation 
can  be  obtained  from  the  appropriate 
District  Engineer,  as  indicated  below. 
Furthermore,  this  and  additional 
information  can  be  obtained  on  the 
intonet  at  http://www.usace.aTmy.mil/ 
wheie-htmHtState  by  clicking  on  the 
appropriate  District  offica 

Alabama 

Mobile  District  Engineer.  ATTN:  CESAM- 
OP-S,  109  St.  Josepii  Street,  Mobile,  AL 
36602-3630 


Alaska 

Alaska  District  Engineer,  ATTN:  CEPOA- 
CO-R,  P.O.  Box  898,  Anchorage,  AK 
99506-0898 

Arizona 

Los  Angeles  District  Engineer,  ATTN: 
CESPL-CO-R.  P.O.  Box  532711,  Los 
Angeles,  CA  90053-2325 

Adcansas 

Little  Rock  District  Engineer,  ATTN: 
CESWL-FR-R,  P.O.  Box  867.  Little  Rocki 
AR  72203-0867 

California 

Sacramento  District  Engineer,  ATTN: 
CESPK-CO-R.  1325  J  Street,  Sacramento, 
CA  95814-2922 

Colorado 

Albuquerque  District  Engineer,  ATTN: 
CESPA-OD-R.  4101  Jefferson  Plaza  NE. 
Albuquerque,  NM  87109-3435 

Connecticut 

New  England  District  Engineer.  ATTN: 
CENAE-R,  696  Virginia  Road,  Concord, 
MA  01742-2751 

Delaware 

Philadelphia  District  Engineer,  ATTN: 
CENAP-OP-R,  Wannamaker  Building,  100 
Penn  Square  East  Philadelphia,  PA  19107- 
3390 

Florida 

Jacksonville  District  Engineer,  ATTN: 
CESAJ-CO-R,  P.O.  Box  4970,  Jacksonville, 
PL  32202-4412 

Georgia 

Savannah  District  Engineer,  ATTN:  CESAS- 
OP-F,  P.O.  Box  889,  Savannah,  GA  31402- 
0889 

Hawaii 

Honolulu  District  Engineer,  ATTN:  CEPOH- 
EC-R,  Building  230,  Fort  Shafter, 
Honolulu,  HI  96858-5440 

Idaho 

Walla  Walla  District  Engineer,  ATTN: 
CENWW-OD-RF,  210  N.  Third  Avenue, 
Walla  Walla,  WA  99362-1876 

Illinois 

Rock  Island  District  Engineer,  ATTN: 
CEMVR-OD-P,  P.O.  Box  2004,  Rock 
Island,  IL  61204-2004 

Indiana 

Louisville  District  Engineer,  ATTN:  CELRL- 
OP-F.  P.O.  Box  59,  Louisville,  KY  40201- 
0059 

Iowa 

Rock  Island  District  Engineer,  ATTN: 
CEMVR-OEV-P,  P.O.  Box  2004,  Rock 
Island.  IL  61204-2004 

Kansas 

Kansas  City  District  Engineer,  ATTN: 
CENWK-OI>-R.  700  Federal  Building,  601 
E.  12th  Street,  Kansas  City,  MO  64106- 
2896 


Kentucky 

Louisville  District  Engineer,  ATTN:  CELRL- 
OP-F,  P.O.  Box  59,  Louisville,  KY  40201- 
0059 

Louisiana 

New  Orleans  District  Engineer,  ATTN: 
CEMVN-OD-S,  P.O.  Box  60267,  New 
Orleans,  LA  70160-0267 

Maine 

New  England  District  Engineer,  ATTN: 
CENAE-R,  696  Virginia  Road,  Concord, 
MA  01742-2751 

Maryland 

Baltimore  District  Engineer,  ATTN:  CENAB- 
OP-R,  P.O.  Box  1715,  Baltimore,  MD 
21203-1715 

Massachusetts 

New  England  District  Engineer,  ATTN: 
CENAE-R,  696  Virginia  Road,  Concord, 
MA  01742-2751 

Michigan 

Detroit  District  Engineer,  ATTN:  CELRE-RG, 
P.O.  Box  1027,  Detroit,  MI  48231-1027 

Minnesota 

St.  Paul  District  Engineer,  ATTN:  CEMVP- 
CO-R,  190  Fifth  Street  East,  St.  Paul,  MN 
55101-1638 

Mississippi 

Vicksburg  District  Engineer,  ATTN:  CEMVK- 
OD-F,  4155  Clay  Street,  Vicksburg,  MS 
39183-3435 

Missouri 

Kansas  City  District  Engineer,  ATTN: 
CENWK-OD-R,  700  Federal  Building,  601 
E.  12th  Street,  Kansas  City,  MO  64106- 
2896 

Montana 

Omaha  District  Engineer,  ATTN:  CENWO- 
OP-R,  106  South  15th  Street,  Omaha,  NE 
68102-1618 

Nebraska 

Omaha  District  Engineer,  ATTN:  CENWO- 
OP-R,  106  South  15th  Street,  Omaha,  NE 
68102-1618 

Nevada 

Sacramento  District  Engineer,  ATTN: 
CESPK-CO-R,  1325  J  Street,  Sacramento, 
CA  95814-2922 

New  Hampshire 

New  England  District  Engineer,  ATTN: 
CENAE-R,  696  Virginia  Road,  Concord, 
MA  01742-2751 

New  Jersey 

Philadelphia  District  Engineer,  ATTN: 
CENAP-OP-R,  Wannamaker  Building,  100 
Penn  Square  East,  Philadelphia,  PA  19107- 
3390 

New  Mexico 

Albuquerque  District  Engineer,  ATTN: 

CESPA-OD-R,  4101  Jefferson  Plaza  NE, 
,  Albuquerque,  NM  87109-3435 


I :_A /ir_1      CT     XT«      ■tn/T'.nn^Ar 


Trkn 


,,oi*«. 


1R      OnnO  /KTnHr^oe 


Federal  Register / Vol.  67,  No.  10 /Tuesday,  January  15,  2002 /Notices 


2077 


New  York 

New  Yor-k  District  Engineer,  ATTN:  CENAN- 

OP-R,  26  Federal  Plaza,  New  York.  NY 

10278-0090 

North  Carolina 

Wilmington  District  Engineer,  ATTN: 

CESAW-RG,  P.O.  Box  1890,  Wilmington, 

NC  28402-1890 

North  Dakota 

Omaha  District  Engineer,  ATTN:  CENWO- 

OP-R,  106  South  15th  Street,  Omaha,  NE 

68102-1618 

Ohio 

Huntington  EKstrict  Engineer,  ATTN: 

CELRH-OR-F,  502  8th  Street,  Huntington, 

WV  25701-2070 

Oklahoma 

Tulsa  District  Engineer,  ATTN:  CESWT— PE- 

R,  1645  S.  101st  East  Ave,  Tulsa,  OK 

74128-4609 

Oregon 

Portland  District  Engineer,  ATTN:  CENWP- 

PE-G,  P.O.  Box  2946,  Portland,  OR  97208- 

2946 

Pennsylvania 

Baltimore  District  Engineer,  ATTN:  CENAB- 

OP-R,  P.O.  Box  1715,  Baltimore,  MD 

21203-1715 

Rhode  Island 

New  England  District  Engineer,  ATTN: 
CENAE-R,  696  Virginia  Road,  Concord, 
MA  01742-2751 

South  Carolina 

Charleston  District  Engineer,  ATTN:  CESAC- 

CO-P,  P.O.  Box  919,  Charleston,  SC 

29402-0919 

South  Dakota 

Omaha  District  Engineer,  ATTN:  CENWO- 

OP-R,  106  South  15th  Street,  Omaha,  NE 

68102-1618 

Tennessee 

Nashville  District  Engineer,  ATTN:  CELRN- 

OP-F,  P.O.  Box  1070,  Nashville,  TN 

37202-1070 

Texas 

Ft.  Worth  District  Engineer,  ATTN:  CESWF- 

PER-R,  P.O.  Box  17300,  Ft.  Worth,  TX 

76102-0300 

Utah 

Sacramento  District  Engineer,  ATTN: 

CESPK-CO-R,  1325  J  Street,  CA  95814- 

2922 

Vermont 

New  England  District  Engineer,  ATTN: 

CENAE-R,  696  Virginia  Road,  Concord, 

MA  01742-2751 

Virginia 

Norfolk  District  Engineer,  ATTN:  CENAO- 

OP-^,  803  Front  Street,  Norfolk,  VA 

23510-1096 


Washington 

Seattle  District  Engineer,  ATTN:  CENWS- 

OP-RG,  P.O.  Box  3755.  Seattle.  WA  98124- 

2255 

IVesf  Virginia 

Huntington  District  Engineer.  ATTN: 

CELRH-OR-F.  502  8th  Street.  Huntington, 

WV  25701-2070 

Wisconsin 

St.  Paul  District  Engineer,  ATTN:  CEMVP- 

CO-R,  190  Fifth  Street  East,  St.  Paul,  MN 

55101-1638 

Wyoming 

Omaha  District  Engineer,  ATTN:  CENWO- 

OP-R,  106  South  15th  Street,  Omaha,  NE. 

68102-1618 

District  of  Columbia 

Baltimore  District  Engineer,  ATTN:  CENAB- 

OP-R,  P.O.  Box  1715,  Baltimore,  MD 

21203-1715 

Pacific  Territories  (American  Samoa,  Guam, 

&■  Commonwealth  of  the  Northern  Mariana 

Islands) 

Honolulu  District  Engineer,  ATTN:  CEPOH- 

EC-R,  Building  230,  Fort  Shafter, 

Honolulu,  HI  96858-5440 

Puerto  Rico  &■  Virgin  Islands 

Jacksonville  District  Engineer,  ATTN: 
CESAJ-CO-R,  P.O.  Box  4970,  Jacksonville, 
FL  32202-4412 

Dated:  January  4,  2002. 
Approved: 
Robert  H.  Griffin, 

Brigadier  General,  U.S.  Army,  Director  of  Civil 
Works. 

Nationwide  Permits,  Conditions, 
Further  Information,  and  Definitions 

A.  Index  of  Nationwide  Permits, 
Conditions,  Further  Information,  and 
Definitions 

Nationwide  Permits 

1.  Aids  to  Navigation 

2.  Structures  in  Artificial  Canals 

3.  Maintenance 

4.  Fish  and  Wildlife  Harvesting, 
Enhancement,  and  Attraction  Devices  and 
Activities 

5.  Scientific  Measurement  Devices 

6.  Survey  Activities 

7.  Outfall  Structures  and  Maintenance 

8.  Oil  and  Gas  Structures 

9.  Structures  in  Fleeting  and  Anchorage 
Areas 

10.  Mooring  Buoys 

11.  Temporary  Recreational  Stnictiures 

12.  Utility  Line  Activities 

13.  Bank  Stabilization 

14.  Linear  Transportation  Projects 

15.  U.S.  Coast  Guard  Approved  Bridges 

16.  Return  Water  From  Upland  Contained 
Disposal  Areas 

17.  Hydropower  Projects 

18.  Minor  Discharges 

19.  Minor  Dredging 

20.  Oil  Spill  Cleanup 

21.  Surface  Coal  Mining  Activities 

22.  Removal  of  Vessels 


23.  Approved  Categorical  Exclusions 

24.  State  Administered  Section  404  Programs 

25.  Structural  Discharges 

26.  [Reserved] 

27.  Stream  and  Wetland  Restoration 
Activities 

28.  Modifications  of  Existing  Marinas 

29.  Single-family  Housing 

30.  Moist  Soil  Management  for  Wildlife 

31.  Maintenance  of  Existing  Flood  Control 
Facilities 

32.  Completed  Enforcement  Actions 

33.  Temporary  Construction.  Access  and 
Dewatering 

34.  Cranberry  Production  Activities 

35.  Maintenance  Dredging  of  Existing  Basins 

36.  Boat  Ramps 

37.  Emergency  Watershed  Protection  and 
Rehabilitation 

38.  Cleanup  of  Hazardous  and  Toxic  Waste 

39.  Residential.  Commercial,  and 
Institutional  Developments 

40.  Agricuhural  Activities 

41.  Reshaping  Existing  Drainage  Ditches 

42.  Recreational  Facilities 

43.  Stormwater  Management  Facilities 

44.  Mining  Activities 

Nationwide  Permit  General  Conditions 

1.  Navigation 

2.  Proper  Maintenance 

3.  Soil  Erosion  and  Sediment  Controls 

4.  Aquatic  Life  Movements 

5.  Equipment 

6.  Regional  and  Case-by-Case  Conditions 

7.  Wild  and  Scenic  Rivers 

8.  Tribal  Rights 

9.  Water  Quality 

10.  Coastal  Zone  Management 

11.  Endangered  Species 

12.  Historic  Properties 

13.  Notification 

14.  Compliance  Certification 

15.  Use  of  Multiple  Nationwide  Permits. 

16.  Water  Supply  Intakes 

17.  Shellfish  Beds 

18.  Suitable  Material 

19.  Mitigation 

20.  Spawning  Areas 

21.  Management  of  Water  Flows 

22.  Adverse  Effects  from  Impoundments^ 

23.  Waterfowl  Breeding  Areas 

24.  Removal  of  Temporary  Fills 

25.  Designated  Critical  Resource  Waters 

26.  Fills  Within  100-year  Floodplains 

27.  Construction  Period 

Further  Information 

Definitions 

Best  Management  Practicies  (BMPs) 

Compensatory  Mitigation 

Creation 

Enhancement 

Ephemeral  Stream 

Farm  Tract 

Flood  Fringe 

Floodway 

Independent  Utility 

Intermittent  Stream 

Loss  of  Waters  of  the  US 

Non-tidal  Wetland 

Open  Water 

Perennial  Stream 

Permanent  Above-grade  Fill 

Preservation 

Restoration 

Riffle  and  Pool  Complex 
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Single  and  Complete  Project  j 

Stormwater  Management 

Stonnwater  Management  Facilities 

Stream  Bed 

Stream  Channelization 

Tidal  Wetland 

Vegetated  Buffer 

Vegetated  Shallows 

Waterbody 

B.  Nationwide  Permits 

1.  Aids  to  Navigation.  The  placement 
of  aids  to  navigation  and  Regulatory 
markers  which  are  approved  by  and 
installed  in  accordance  with  the 
requirements  of  the  U.S.  Coast  Guard 
(USCG)  {See  33  CFR,  chapter  I. 
subchapter  C  part  66).  (Section  10) 

2.  Structures  in  Artificial  Canals. 
Structures  constructed  in  artificial 
canals  within  principally  residential 
developments  where  the  connection  of 
the  caiial  to  navigable  water  of  the  US 
has  been  previously  authorized  (see  33 
CFR  322.5(g)).  (Section  10) 

3.  Maintenance.  Activities  related  to: 
(i)  The  repair,  rehabilitation,  or 

replacement  of  any  previously 
authorized,  currently  serviceable, 
structure,  or  fill,  or  of  any  currently 
serviceable  structure  or  fill  authorized 
by  33  CFR  330.3,  provided  that  the 
structure  or  fill  is  dot  to  be  put  to  uses 
differing  from  those  uses  specified  or 
contemplated  for  it  in  the  original 
permit  or  the  most  recently  authorized 
modification.  Minor  deviations  in  the 
structure's  configuration  or  filled  area 
including  those  due  to  changes  in 
materials,  construction  techniques,  or 
current  construction  codes  or  safety 
standards  which  are  necessary  to  make 
repair,  rehabifitation,  or  replacement  are 
permitted,  provided  the  adverse 
environmental  effects  resulting  frtim 
such  repair,  rehabilitation,  or 
replacement  are  minimal.  Ciurently 
serviceable  means  useable  as  is  or  with 
some  maintenance,  but  not  so  degraded 
as  to  essentially  require  reconstruction. 
This  NWP  authorizes  the  repair, 
rehabilitation,  or  replacement  of  those 
structures  or  fills  destroyed  or  damaged 
by  storms,  floods,  fire  or  other  discrete 
events,  provided  the  repair, 
rehabilitation,  or  replacement  is 
commenced,  or  is  imder  contract  to 
commence,  within  two  years  of  the  date 
of  their  destruction  or  da^iage.  In  cases 
of  catastrophic  events,  such  as 
hurricanes  or  tornadoes,  this  two-year 
limit  may  be  waived  by  the  District 
Engineer,  provided  the  permittee  can 
demonstrate  fimding,  contract,  or  other 
similar  delays. 

(ii)  Discharges  of  dredged  or  fill 
material,  including  excavation,  into  all 
waters  of  the  US  to  remove  acamiulated 
sediments  and  debris  in  the  vicinity  of, 
and  within,  existing  structures  (e.g.. 


bridges,  culverted  road  crossings,  water 
intake  structures,  etc.)  and  the 
placement  of  new  or  additional  riprap  to 
protect  the  structure,  provided  the 
permittee  notifies  the  District  Engineer 
in  accordance  with  General  Condition 
13.  The  removal  of  sediment  is  limited 
to  the  minimum  necessary  to  restore  the 
waterway  in  the  inunediate  vicinity  of 
the  structure  to  the  approximate 
dimensions  that  existed  when  the 
structiue  was  built,  but  caimot  extend 
further  than  200  feet  in  any  direction 
from  the  structure.  The  placement  of  rip 
rap  must  be  the  minimum  necessary  to 
protect  the  structure  or  to  ensure  the 
safety  of  the  structure.  All  excavated 
materials  must  be  deposited  and 
retained  in  an  upland  area  imless 
otherwise  specifically  approved  by  the 
District  Engineer  under  separate 
authorization.  Any  bank  stabilization 
measures  not  directly  associated  with 
the  structure  will  require  a  separate 
authorization  firom  the  District  Engineer. 

(iii)  Discharges  of  dredged  or  fill 
material,  including  excavation,  into  all 
waters  of  the  US  for  activities  associated 
with  the  restoration  of  upland  areas 
damaged  by  a  storm,  flood,  or  other 
discrete  event,  including  the 
construction,  placement,  or  installation 
of  upland  protection  structiu^s  and 
minor  dredging  to  remove  obstructions 
in  a  water  of  the  US.  (Uplands  lost  as 
a  result  of  a  storm,  flood,  or  other 
discrete  event  can  be  replaced  without 
a  Section  404  permit  provided  the 
uplands  are  restored  to  their  original 
pre-event  location.  This  NWP  is  for  the 
activities  in  waters  of  the  US  associated 
with  the  replacement  of  the  uplands.) 
The  permittee  must  notify  the  District 
Engineer,  in  accordance  with  General 
Condition  13,  within  12-months  of  the 
date  of  the  damage  and  the  work  must 
commence,  or  be  under  contract  to 
commence,  within  two  years  of  the  date 
of  the  damage.  The  permittee  shoiUd 
provide  evidence,  such  as  a  recent 
topographic  survey  or  photographs,  to 
justify  the  extent  of  the  proposed 
restoration.  The  restoration  of  the 
damaged  areas  cannot  exceed  the 
contoius,  or  ordinary  high  water  mark, 
that  existed  before  the  damage.  The 
District  Engineer  retains  the  right  to 
determine  the  extent  of  the  pre-existing 
conditions  and  the  extent  of  any 
restoration  work  authorized  by  this 
permit.  Minor  dredging  to  remove 
obstructions  from  the  adjacent 
waterbody  is  limited  to  50  cubic  yards 
below  the  plane  of  the  ordinary  Ugh 
water  mark,  and  is  limited  to  the 
amount  necessary  to  restore  the  pre- 
existing bottom  contours  of  the 
waterbody.  The  dredging  may  not  be 


done  primarily  to  obtain  fill  for  any 
restoration  activities.  The  discharge  of 
dredged  or  fill  material  and  all  related 
work  needed  to  restore  the  upland  must 
be  part  of  a  single  and  complete  project. 
This  permit  cannot  be  used  in 
conjunction  with  NWP  18  or  NWP  19  to 
restore  damaged  upland  areas.  This 
permit  cannot  be  used  to  reclaim 
historic  lands  lost,  over  an  extended 
period,  to  normal  erosion  processes. 

This  permit  does  not  authorize 
maintenance  dredging  for  the  primary 
purpose  of  navigation  and  beach 
restoration.  This  permit  does  not 
authorize  new  stream  chaimelization  or 
stream  relocation  projects.  Any  work 
authorized  by  this  permit  must  not 
cause  more  than  minimal  degradation  of 
water  quality,  more  than  minimal 
changes  to  the  flow  characteristics  of  the 
stream,  or  increase  flooding  (See  . 
General  Conditions  9  and  21).  (Sections 
10  and  404) 

Note:  This  NWP  authorizes  the  repair, 
rehabilitation,  or  replacement  of  any 
previously  authorized  structure  or  fill  that 
does  not  qualify  for  the  Section  404(f) 
exemption  for  maintenance. 

4.  Fish  and  Wildlife  Harvesting, 
Enhancement,  and  Attmction  Devices 
and  Activities.  Fish  and  wildlife 
harvesting  devices  and  activities  such  as 
poiuid  nets,  crab  traps,  crab  dredging, 
eel  pots,  lobster  traps,  duck  blinds,  clam 
and  oyster  digging;  and  small  fish 
attraction,  devices  such  as  open  W^ter 
fish  concentrators  (sea  kites,  etc.).  This 
NWP  authorizes  shellfish  seeding 
provided  this  activity  does  not  occur  in 
weUands  or  sites  that  support 
submerged  aquatic  vegetation  (including 
sites  where  submerged  aquatic 
vegetation  is  documented  to  exist,  but 
may  not  be  present  in  a  given  year.). 
This  NWP  does  not  authorize  artificial 
reefe  or  impoundments  and  semi- 
impoundments  of  waters  of  the  US  for 
the  cidture  or  holding  of  motile  species 
such  as  lobster  or  the  use  of  covered 
oyster  trays  or  clam  racks.  (Sections  10 
and  404) 

5.  Scientific  Measurement  Devices. 
Devices,  whose  purpose  is  to  measure 
and  record  scientific  data  such  as  staff 
gages,  tide  gages,  water  recording 
devices,  water  quality  testing  and 
improvement  devices  and  similar 
structures.  Small  weirs  and  flumes 
constructed  primarily  to  record  water 
quantity  and  velocity  are  also 
authorized  provided  the  discharge  is 
limited  to  25  cubic  yards  and  further  for 
discharges  of  10  to  25  cubic  yards 
provided  the  permittee  notifies  the 
District  Engineer  in  accordance  with  the 
"Notification"  General  Condition. 
(Sections  10  and  404) 
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6.  Survey  Activities.  Survey  activities 
including  core  sampling,  seismic 
exploratory  operations,  plugging  of 
seismic  shot  holes  and  other 
exploratory-type  bore  holes,  soil  survey, 
sampling,  and  historic  resoujrces 
surveys.  Discharges  and  structures 
associated  with  the  recovery  of  historic 
resources  are  not  authorized  by  this 
NWP.  Drilling  and  the  discharge  of 
excavated  material  from  test  wells  for 
oil  and  gas  exploration  is  not  authorized 
by  this  NWP;  the  plugging  of  such  wells 
is  authorized.  Fill  placed  for  roads,  pads 
and  other  similar  activities  is  not 
authorized  by  this  NWP.  The  NWP  does 
not  authorize  any  permanent  structures. 
The  discharge  of  drilling  mud  and 
cuttings  may  require  a  permit  imder 
section  402  of  the  CWA.  (Sections  10 
and  404) 

7.  Outfall  Structures  and 
Maintenance.  Activities  related  to: 

(i)  Construction  of  outfall  structvu^s 
and  associated  intake  structures  where 
the  effluent  from  the  outfall  is 
authorized,  conditionally  authorized,  or 
specifically  exempted,  or  are  otherwise 
in  compliance  with  regulations  issued 
under  the  National  Pollutant  Discharge 
Elimination  System  Program  (Section 
402  of  the  CWA).  and 

(ii)  Maintenance  excavation.' 
including  dredging,  to  remove 
accumulated  sediments  blocking  or 
restricting  outfall  and  intake  structures, 
accumulated  sediments  from  small 
impoundments  associated  with  outfall 
and  intake  structures,  and  accumulated 
sediments  frtim  canals  associated  with 
outfall  and  intake  structures,  provided 
that  the  activity  meets  all  of  the 
following  criteria: 

a.  The  permittee  notifies  the  District 
Engineer  in  accordance  with  General 
Condition  13; 

b.  The  amount  of  excavated  or 
dredged  material  must  be  the  minimum 
necessary  to  restore  the  outfalls,  intakes, 
small  impoundments,  and  canals  to 
original  design  capacities  and  design 
configurations  (i.e.,  depth  and  width); 

c.  The  excavated  or  dredged  material 
is  deposited  and  retained  at  an  upland 
site,  imless  otherwise  approved  by  the 
District  Engineer  imder  separate 
authorization:  and 

d.  Proper  soil  erosion  and  sediment 
control  measures  are  used  to  minimize 
reentry  of  sediments  into  waters  of  the 
US. 

.The  construction  of  intake  structures 
is  not  authorized  by  this  NWP,  imless 
they  are  direcUy  associated  with  an 
authorized  outfrdl  structure.  For 
maintenance  excavation  and  dredging  to 
remove  accumulated  sediments,  the 
notification  must  include  information 
regarding  the  original  design  capacities 


and  configurations  of  the  facility  and 
the  presence  of  special  aquatic  sites 
(e.g.,  vegetated  shallows)  in  the  vicinity 
of  the  proposed  work.  (Sections  10  and 
404) 

8.  Oil  and  Gas  Structures.  Structures 
for  the  exploration,  production,  and 
transportation  of  oil,  gas,  and  minerals 
on  the  outer  continental  shelf  within 
areas  leased  for  such  purposes  by  the 
DOl,  Minerals  Management  Service 
(MMS).  Such  structures  shall  not  be 
placed  within  the  limits  of  any 
designated  shipping  safety  fairway  or 
traffic  separation  scheme,  except 
temporary  anchors  that  comply  with  the 
fairway  regulations  in  33  CFR  322.5(1). 
(Where  such  limits  have  not  been 
designated,  or  where  changes  are 
anticipated,  District  Engineers  will 
consider  asserting  discretionary 
authority  in  accordance  with  33  CFR 
330.4(e)  and  will  also  review  such 
proposals  to  ensure  they  comply  with 
the  provisions  of  the  fairway  regulations 
in  33  CFR  322.5(1).  Any  Corps  review 
under  this  permit  will  be  limited  to  the 
effects  on  navigation  and  national 
security  in  accordance  with  33  CFR     ^ 
322.5(fl).  Such  structures  will  not  be 
placed  in  established  danger  zones  or 
restricted  areas  as  designated  in  33  CFR 
part  334:  nor  will  such  structures  be 
permitted  in  EPA  or  Corps  designated 
dredged  material  disposal  areas. 
(Section  10) 

9.  Structures  in  Fleeting  and 
Anchorage  Areas.  Structures,  buoys, 
floats  and  other  devices  placed  within 
anchorage  or  fleeting  areas  to  facilitate 
moorage  of  vessels  where  the  USCG  has 
established  such  areas  for  that  purpose. 
(Section  10) 

10.  Mooring  Buoys.  Non-commercial, 
single-boat,  mooring  buoys.  (Section  10) 

11.  Temporary  Recreational 
Structures.  Temporary  buoys,  markers, 
small  floating  docks,  and  similar 
structures  placed  for  recreational  use 
during  specific  events  such  as  water 
skiing  competitions  and  boat  races  or 
seasonal  use  provided  that  such 
structures  are  removed  within  30  days 
after  use  has  been  discontinued.  At 
Corps  of  Engineers  reservoirs,  the 
reservoir  manager  must  approve  each 
buoy  or  marker  individually.  (Section 

10)"^ 

12.  Utility  Line  Activities.  Activities  . 

required  for  the  construction, 
maintenance  and  repair  of  utility  lines 
and  associated  facilities  in  waters  of  the 
US  as  follows: 

(i)  Utility  lines:  The  construction, 
maintenance,  or  repair  of  utility  lines, 
including  outfall  and  intake  structures 
and  the  associated  excavation,  backfill, 
or  bedding  for  the  utility  lines,  in  all 
waters  of  the  US,  provided  there  is  no 


change  in  preconstruction  contours.  A 
"utility  line"  is  defined  as  any  pipe  or 
pipeline  for  the  transportation  of  any 
gaseous,  liquid,  liquescent,  or  slurry 
substance,  for  any  purpose,  and  any 
cable,  line,  or  wire  for  the  transmission 
for  any  purpose  of  electrical  energy, 
telephone,  and  telegraph  messages,  and 
radio  and  television  conmiunication 
(see  Note  1,  below).  Material  resulting 
from  trench  excavation  may  be 
temporarily  sidecast  (up  to  three 
months)  into  waters  of  the  US,  provided 
that  the  material  is  not  placed  in  such 
a  manner  that  it  is  dispersed  by  currents 
or  other  forces.  The  District  Engineer 
may  extend  the  period  of  temporary  side 
casting  not  to  exceed  a  total  of  180  days, 
where  appropriate.  In  wetlands,  the  top 
6"  to  12"  of  the  trench  should  normally 
be  backfilled  with  topsoil  from  the 
trench.  Furthermore,  the  trench  cannot 
be  constructed  in  such  a  manner  as  to 
drain  waters  of  the  US  (e.g.,  backfilling 
with  extensive  gravel  layers,  creating  a 
french  drain  effect).  For  example,  utility 
line  trenches  can  be  backfilled  with  clay 
blocks  to  ensure  that  the  trench  does  not 
drain  the  waters  of  the  US  th/ough 
which  the  utility  line  is  installed.  Any 
exposed  slopes  and  stream  banks  must 
be  stabilized  immediately  upon 
completion  of  the  utility  line  crossing  of 
each  waterbody. 

(ii)  Utility  line  substations:  The 
construction,  maintenance,  or 
expansion  of  a  substation  facility 
associated  with  a  power  line  or  utility 
line  in  non-tidal  waters  of  the  US, 
excluding  non-tidal  wetlands  adjacent 
to  tidal  waters,  provided  the  activity 
does  not  result  in  the  loss  of  greater  than 
V2-acre  of  non-tidal  waters  of  the  US. 

(iii)  Foundations  for  overhead  utility 
line  towers,  poles,  and  anchors:  The 
construction  or  maintenance  of 
foimdations  for  overhead  utility  line 
towers,  poles,  and  anchors  in  all  waters 
of  the  US,  provided  the  foundations  are 
the  minimum  size  necessary  and 
separate  footings  for  each  tower  leg 
(rather  than  a  larger  single  pad)  are  used 
where  feasible. 

(iv)  Access  roads:  The  construction  of 
access  roads  for  the  construction  and 
maintenance  of  utility  lines,  including 
overhead  power  lines  and  utility  line 
substations,  in  non-tidal  waters  of  the 
US,  excluding  non-tidal  wetlands 
adjacent  to  tidal  waters,  provided  the 
discharges  do  not  cause  the  loss  of 
greater  than  '/z-acre  of  non-tidal  waters 
of  the  US.  Access  roads  shall  be  the 
minimum  width  necessary  (see  Note  2, 
below).  Access  roads  must  be 
constructed  so  that  the  length  of  the 
road  minimizes  the  adverse  effects  on 
waters  of  the  US  and  as  near  as  possible 
to  preconstruction  contours  and 
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elevations  (e.g.,  at  grade  corduroy  roads 
or  geotextile/gravel  roads).  Access  roads 
constructed  above  preconstruction 
contours  and  elevations  in  waters  of  the 
US  must  be  properly  bridged  or 
culverted  to  maintain  surface  flows. 

The  term  "utility  line"  does  not 
include  activities  which  drain  a  water  of 
the  US,  such  as  drainage  tile,  or  french 
drains;  however,  it  does  apply  to  pipes 
conveying  drainage  from  another  area. 
For  the  purposes  of  this  NWP,  the  loss 
of  waters  of  the  US  includes  the  filled 
area  plus  waters  of  the  US  that  are 
adversely  affected  by  flooding, 
excavation,  or  drainage  as  a  result  of  the 
project.  Activities  authorized  by 
paragraph  (i)  through  (iv)  may  not 
exce«d  a  total  of  Vz-acre  loss  of  waters 
of  the  US.  Waters  of  the  US  temporarily 
affected  by  filling,  flooding,  excavation, 
or  drainage,  where  the  project  area  is 
restored  to  preconstruction  contours 
and  elevation,  is  not  included  in  the 
calculation  of  permanent  loss  of  waters 
of  the  US.  This  includes  temporary 
construction  mats  (e.g.,  timber,  steel, 
geotextile)  used  during  construction  and 
removed  upon  completion  of  the  work. 
Where  certain  functions  and  values  of 
waters  of  the  US  are  permanently 
adversely  affected,  such  as  the 
conversion  of  a  forested  wetland  to  a 
herbaceous  wetland  in  the  permanently 
maintained  utility  line  right-of-way, 
mitigation  will  be  required  to  reduce  the 
adverse  effects  of  the  project  to  the 

minimal  level. 

Mechanized  land  clearing  necessary 
for  the  construction,  maintenance,  or 
repair  of  utility  lines  and  the 
construction,  maintenance  and 
expansion  of  utility  line  substations, 
foundations  for  overhead  utility  lines, 
and  access  roads  is  authorized,  provided 
the  cleared  area  is  kept  to  the  minimum 
necessary  and  preconstruction  contours 
are  maintained  as  near  as  possible.  The 
area  of  waters  of  the  US  that  is  filled, 
excavated,  or  flooded  must  be  limited  to 
the  minimum  necessary  to  construct  the 
utility  line,  substations,  foundations, 
and  access  roads.  Excess  material  must 
be  removed  to  upland  areas 
immediately  upon  completion  of 
construction.  This  NWP  may  authorize 
utility  lines  in  or  affecting  navigable 
waters  of  the  US  even  if  there  is  no 
associated  discharge  of  dredged  or  fill 
material  (See  33  CFR  part  322). 

Notification:  The  permittee  must 
notify  the  District  Engineer  in 
accordance  with  General  Condition  13, 
if  any  of  the  following  criteria  are  met: 

(a)  Mechanized  land  clearing  in  a 
forested  wedand  for  the  utility  line 
right-of-way; 

(b)  A  Section  10  permit  is  required; 


(c)  The  utility  line  in  waters  of  the 
US,  excluding  overhead  lines,  exceeds 
500  feet; 

(d)  The  utility  line  is  placed  within  a 
jurisdictional  area  (i.e.,  water  of  the  US), 
and  it  runs  parallel  to  a  stream  bed  that 
is  within  that  jurisdictional  area; 

(e)  Discharges  associated  with  the 
construction  of  utility  line  substations 
that  result  in  the  loss  of  greater  than  Vio- 
acre  of  waters  of  the  US;  or 

(f)  Permanent  access  roads 
constructed  above  grade  in  waters  of  the 
US  for  a  distance  of  more  than  500  feet. 

(g)  Permanent  access  roads 
constructed  in  waters  of  the  US  with 
impervious  materials.  (Sections  10  and 
404) 

Note  1:  Overhead  utility  lines  constructed 
over  Section  10  waters  and  utility  lines  that 
are  routed  in  or  under  Section  10  waters 
without  a  discharge  of  dredged  or  fill 
material  require  a  Section  10  permit;  except 
for  pipes  or  pipelines  used  to  transport 
gaseous,  liquid,  liquescent,  or  slurry 
substances  over  navigable  waters  of  the  US, 
which  are  considered  to  be  bridges,  not 
utility  lines,  and  may  require  a  permit  from 
the  USCG  pursuant  to  section  9  of  the  Rivers 
and  Harbors  Act  of  1899.  However,  any 
discharges  of  dredged  or  Bll  material 
associated  with  such  pipelines  will  require  a 
Corps  ftermit  under  Section  404. 

Note  2:  Access  roads  used  for  both 
construction  and  maintenance  may  be 
authorized,  provided  they  meet  the  terms  and 
conditions  of  this  NWP.  Access  roads  used 
solely  for  construction  of  the  utility  line  must 
be  removed  upon  completion  of  the  work  and 
the  area  restored  to  preconstruction  contours, 
elevations,  and  wetland  conditions. 
Temporary  access  roads  for  construction  may 
be  authorized  by  NWP  33. 

Note  3:  Where  the  proposed  utility  line  is 
constructed  or  installed  in  navigable  waters 
of  the  US  (i.e.,  Section  10  waters),  copies  of 
the  PCN  and  NWP  verification  will  be  sent 
by  the  Corps  to  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
National  Ocean  Service  (NOS),  for  charting 
the  utility  line  to  protect  navigation. 

13.  Bank  Stabilization.  Bank 
stabilization  activities  necessary  for 
erosion  prevention  provided  the  activity 
meets  all  of  the  following  criteria: 

a.  No  material  is  placed  more  than  the 
minimum  needed  for  erosion  protection; 

b.  The  bank  stabilization  activity  is 
less  than  500  feet  in  length; 

c.  The  activity  will  not  exceed  an 
average  of  one  cubic  yard  per  running 
foot  placed  along  the  bank  below  the 
plane  of  the  ordinary  high  water  mark 
or  the  high  tide  line; 

d.  No  material  is  placed  in  any  special 
aquatic  site,  including  wetlands; 

e.  No  material  is  of  the  tjrpe,  or  is 
placed  in  any  location,  or  in  any 
manner,  to  impair  surface  water  flow 
into  or  out  of  any  wetland  area; 

f.  No  material  is  placed  in  a  manner 
that  will  be  eroded  by  normal  or 


expected  high  flows  (properly  anchored 
trees  and  treetops  may  be  used  in  low 
energy  areas);  and, 

g.  The  activity  is  part  of  a  single  and 
complete  project. 

Bank  stabilization  activities  in  excess 
of  500  feet  in  length  or  greater  than  an 
average  of  one  cubic  yard  per  running 
foot  may  be  authorized  if  the  permittee 
notifies  the  District  Engineer  in 
accordance  with  the  "Notification" 
General  Condition  13  and  the  District 
Engineer  determines  the  activity 
complies  with  the  other  terms  and 
conditions  of  the  NWP  and  the  adverse  . 
environmental  effects  are  minimal  both 
individually  and  ctimulatively.  This 
NWP  may  not  be  used  for  the 
channelization  of  waters  of  the  US. 
(Sections  10  and  404) 

14.  Linear  Transportation  Projects. 
Activities  required  for  the  construction, 
expansion,  modification,  or 
improvement  of  linear  transportation 
crossings  (e.g.,  highways,  railways, 
trails,  airport  runways,  and  taxiways)  in 
waters  of  the  US,  including  wetlands,  if 
the  activity  meets  the  following  criteria: 

a.  This  NWP  is  subject  to  the 
following  acreage  limits: 

(1)  For  linear  transportation  projects 
in  non-tidal  waters,  provided  the 
discharge  does  not  cause  the  loss  of 
greater  than  ^/^-acre  of  waters  of  the  US; 

(2)  For  linear  transportation  projects 
in  tidal  waters,  provided  the  discharge 
does  not  cause  the  loss  of  greater  than 
Va-acre  of  waters  of  the  US. 

b.  The  permittee  must  notify  the 
District  Engineer  in  accordance  with 
General  Condition  13  if  any  of  the 
following  criteria  are  met: 

(1)  The  discharge  causes  the  loss  of 
greater  than  Vio-acre  of  waters  of  the  US; 
or 

(2)  There  is  a  discharge  in  a  special 
aquatic  site,  including  wetlands; 

c.  The  notification  must  include  a 
compensatory  mitigation  proposal  to 
offset  permanent  losses  of  waters,  of  the 
US  to  ensure  that  those  losses  result 
only  in  minimal  adverse  effects  to  the 
aquatic  environment  and  a  statement 
describing  how  temporary  losses  will  be 
minimized  to  the  maximum  extent 
practicable; 

d.  For  discharges  in  special  aquatic 
sites,  including  wetlands,  and  stream 
riffle  and  pool  complexes,  the 
notification  must  include  a  delineation 
of  the  affected  special  aquatic  sites; 

e.  The  width  of  the  fill  is  limited  to 
the  minimtun  necessary  for  the  crossing; 

f.  This  permit  does  not  authorize 
stream  channelization,  and  the 
authorized  activities  must  not  cause 
more  than  minimal  changes  to  the 
hydraulic  flow  characteristics  of  the 
stream,  increase  flooding,  or  cause  more 
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than  minimal  degradation  of  water 
quality  of  any  stream  (see  General 
Conditions  9  and  21); 

g.  This  permit  cannot  be  used  to 
authorize  non-linear  featines  commonly 
associated  with  transportation  projects, 
such  as  vehicle  maintenance  or  storage 
buildings,  parking  lots,  train  stations,  or 
aircraft  hangars;  and 

h.  The  crossing  is  a  single  and 
complete  project  for  crossing  waters  of 
the  US.  Where  a  road  segment  (i.e.,  the 
shortest  segment  of  a  road  with 
independent  utility  that  is  part  of  a 
larger  project)  has  multiple  crossings  of 
streams  (several  single  and  complete 
projects)  the  Corps  will  consider 
whether  it  should  use  its  discretionary 
authority  to  require  an  Individual 
Permit.  (Sections  10  and  404) 

Note:  Some  discharges  for  the  construction 
of  form  roads,  forest  roads,  or  temporary 
roads  for  moving  mining  equipment  may  be 
eligible  for  an  exemption  from  the  need  for 
a  Section  404  permit  (see  33  CFR  323.4). 

15.  U.S.  Coast  Guard  Approved 
Bridges.  Discharges  of  dredged  or  fill 
material  incidental  to  the  construction 
of  bridges  across  navigable  waters  of  the 
US,  including  cofferdams,  abutments, 
foundation  seals,  piers,  and  temporary 
construction  and  access  fills  provided 
such  discharges  have  been  authorized 
by  the  USCG  as  part  of  the  bridge 
permit.  Causeways  and  approach  fills 
are  not  included  in  this  NWP  and  will 
require  an  individual  or  regional 
Section  404  permit.  (Section  404) 

16.  Return  Water  From  Upland 
Contained  Disposal  Areas.  Return  water 
bom  upland,  contained  dredged 
material  disposal  area.  The  dredging 
itself  may  require  a  Section  404  permit 
(33  CFR  323.2(d)),  but  will  require  a 
Section  10  permit  if  located  in  navigable 
waters  of  the  US.  The  return  water  fitmi 
a  contained  disposal  area  is 
administratively  defined  as  a  discharge 
of  dredged  material  by  33  CFR  323.2(d), 
even  though  the  disposal  itself  occurs 
on  the  upland  and  does  not  require  a 
Section  404  permit.  This  NWP  satisfies 
the  technical  requirement  for  a  Section 
404  permit  for  the  return  water  where 
the  quality  of  the  return  water  is 
controlled  by  the  state  through  the 
Section  401  certification  procedures. 
(Section  404) 

17.  Hydropower  Projects.  Discharges 
of  dredged  or  fill  material  associated 
with  (a)  small  hydropower  projects  at 
existing  reservoirs  where  the  project, 
which  includes  the  fill,  are  licensed  by 
the  Federal  Energy  Regulatory 
Commission  (FERC)  under  the  Federal 
Power  Act  of  1920,  as  amended;  and  has 
a  total  generating  capacity  of  not  more 
than  5000  kW;  and  die  permittee 
notifies  the  District  Engineer  in 


accordance  with  the  "Notification" 
General  Condition;  or  (b)  hydropower 
projects  for  which  the  FERC  has  granted 
an  exemption  bom  licensing  pursuant 
to  section  408  of  the  Energy  Security 
Act  of  1980  (16  U.S.C.  2705  and  2708) 
and  section  30  of  the  Federal  Power  Act, 
as  amended;  provided  the  permittee 
notifies  the  District  Engineer  in 
accordance  with  the  "Notification" 
General  Condition.  (Section  404) 

18.  Minor  Discharges.  Minor 
discharges  of  dredged  or  fill  material 
into  all  waters  of  the  US  if  the  activity 
meets  all  of  the  following  criteria: 

a.  The  quantity  of  discharged  material 
and  the  volume  of  area  excavated  do  not 
exceed  25  cubic  yards  below  the  plane 
of  the  ordinary  high  water  mark  or  the 
high  tide  line; 

b.  The  discharge,  including  any 
excavated  area,  will  not  cause  the  loss 
of  more  than  Vio-acre  of  a  special 
aquatic  site,  including  wetlands.  For  the 
piuposes  of  this  NWP,  the  acreage 
limitation  includes  the  filled  area  and 
excavated  area  plus  special  aquatic  sites 
that  are  adversely  affected  by  flooding 
and  special  aquatic  sites  that  are 
drained  so  that  they  would  no  longer  be 
a  water  of  the  US  as  a  result  of  the 
project; 

c.  If  the  discharge,  including  any 
excavated  area,  exceeds  10  cubic  yards 
below  the  plane  of  the  ordinary  high 
water  mark  or  the  high  tide  line  or  if  the 
discharge  is  in  a  special  aquatic  site, 
including  wetlands,  the  permittee 
notifies  the  District  Engineer  in 
accordance  with  the  "Notification" 
General  Condition.  For  discharges  in 
special  aquatic  sites,  including 
wetlands,  the  notification  must  also 
include  a  delineation  of  affected  special 
aquatic  sites,  including  wetlands  (also 
see  33  CFR  330.1(e));  and 

d.  The  discharge,  including  all 
attendant  features,  both  temporary  and 
permanent,  is  part  of  a  single  and 
complete  project  and  is  not  placed  for 
the  purpose  of  a  stream  diversion. 
(Sections  10  and  404) 

19.  Minor  Dredging.  Dredging  of  no 
more  than  25  cubic  yards  below  the 
plane  of  the  ordinary  high  water  mark 
or  the  mean  high  water  mark  from 
navigable  waters  of  the  US  (i.e..  Section 
10  waters)  as  part  of  a  single  and 
complete  project.  This  NWP  does  not 
authorize  the  dredging  or  degradation 
through  siltation  of  coral  reefe,  sites  that 
support  submerged  aquatic  vegetation 
(including  sites  where  submerged 
aquatic  vegetation  is  documented  to 
exist,  but  may  not  be  present  in  a  given 
year),  anadromous  fish  spawning  areas, 
or  wetlands,  or  the  connection  of  canals 
or  other  artificial  waterways  to 


navigable  waters  of  the  US  (see  33  CFR 
322.5(g)).  (Sections  10  and  404) 

20.  Oil  Spill  Cleanup.  Activities 
required  for  the  containment  and 
cleanup  of  oil  and  hazardous  substances 
which  are  subject  to  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (40  CFR  part  300) 
provided  that  the  work  is  done  in 
accordance  with  the  Spill  Control  and 
Countermeasure  Plan  required  by  40 
CFR  112.3  and  any  existing  §tate 
contingency  plan  and  provided  that  the 
Regional  Response  Team  (if  one  exists  - 
in  the  area)  concurs  writh  the  proposed 
containment  and  cleanup  action. 
(Sections  10  and  404) 

21.  Surface  Coal  Mining  Activities. 
Discharges  of  dredged  or  fill  material 
into  waters  of  the  US  associated  with 
surface  coal  mining  and  reclamation 
operations  provided  the  coal  mining 
activities  are  authorized  by  the  DOI, 
Office  of  Surface  Mining  (OSM),  or  by 
states  with  approved  programs  under 
Tide  V  of  the  Surface  Mining  Control 
and  Reclamation  Act  of  1977  and 
provided  the  permittee  notifies  the 
District  Engineer  in  accordance  with  the 
"Notification"  General  Condition.  In 
addition,  to  be  authorized  by  this  NWP, 
the  District  Engineer  must  determine 
that  the  activity  complies  with  the  terras 
and  conditions  of  the  NWP  and  that  the 
adverse  environmental  effects  dre 
minimal  both  individually  and 
cumtilatively  and  must  notify  the 
project  sponsor  of  this  determination  in 
writing.  The  Corps,  at  the  discretion  of 
the  District  Engineer,  may  require  a 
bond  to  enstire  success  of  the 
mitigation,  if  no  other  Federal  or  state 
agency  has  required  one.  For  discharges 
in  special  aquatic  sites,  including 
weUands,  and  stream  riffle  and  pool 
complexes,  the  notification  must  also 
include  a  delineation  of  affected  special 
aquatic  sites,  including  wetiands.  (also, 
see  33  CFR  330.1(e)) 

Mitigation:  In  determining  the  need 
for  as  well  as  the  level  and  type  of 
mitigation,  the  District  Engineer  will 
ensure  no  more  than  minimal  adverse 
effects  to  the  aquatic  environment 
occur.  As  such.  District  Engineers  will 
determine  on  a  case-by-case  basis  the 
requirement  for  adequate  mitigation  to 
ensure  the  effects  to  aquatic  systems  are 
minimal.  In  cases  where  OSM  or  the 
state  has  required  mitigation  for  the  loss 
of  aquatic  habitat,  the  Corps  may 
consider  this  in  determining  appropriate 
mitigation  imder  Section  404.  (Sections 
10  and  404) 

22.  Removal  of  Vessels.  Temporary 
structures  or  minor  discharges  of 
dredged  or  fill  material  required  for  the 
removal  of  wrecked,  abandoned,  or 
disabled  vessels,  or  the  removal  of  man- 
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made  obstructions  to  navigation.  This 
NWP  does  not  authorize  the  removal  of 
vessels  listed  or  determined  eligible  for 
listing  on  the  National  Register  of 
Historic  Places  unless  the  District 
Engineer  is  notified  and  indicates  that 
there  is  compliance  with  the  "Historic 
Properties"  General  Condition.  This 
NWP  does  not  authorize  maintenance 
dredging,  shoal  removal,  or  riverbank 
snagging.  Vessel  disposal  in  waters  of 
the  US  may  need  a  permit  from  EPA 
(see  40  CFR  229.3).  (Sections  10  and 
404) 

23.  Approved  Categorical  Exclusions. 
Activities  undertaken,  assisted, 
authorized,  regulated,  funded,  or 
financed,  in  whole  or  in  part,  by  another 
Federal  agency  or  department  where 
that  agency  or  department  has 
determined,  pursuant  to  the  Coimcil  on 
Environmental  Quality  Regulation  for 
Implementing  the  Procedural  Provisions 
of  the  National  Environmental  Policy 
Act  (NEPA)  (40  CFR  part  1500  et  seq.). 
that  the  activity,  work,  or  discharge  is 
categorically  excluded  from 
environmental  documentation,  because 
it  is  included  within  a  category  of 
actions  which  neither  individually  nor 
cumulatively  have  a  significant  effect  on 
the  human  enviroimient,  and  the  Office 
of  the  Chief  of  Engineers  (ATTN:  CECW- 
OR)  has  been  furnished  notice  of  the 
agency's  or  department's  application  for 
the  categorical  exclusion  and  concurs 
with  that  determination.  Before 
approval  for  purposes  of  this  NWP  of 
any  agency's  categorical  exclusions,  the 
Chief  of  Engineers  will  solicit  public 
comment.  La  addressing  these 
comments,  the  Chief  of  Engineers  may 
require  certain  conditions  for. 
authorization  of  an  agency's  categorical 
exclusions  under  this  NWP.  (Sections 
10  and  404) 

24.  State  Administered  Section  404 
Program.  Any  activity  pennitted  by  a 
state  administering  its  own  Section  404 
permit  program  pursuant  to  33  U.S.C. 
I344(g)--{1)  is  {>ermitted  pursuant  to 
section  10  of  the  Rivers  and  Harbors  Act 
of  1899.  Those  activities  that  do  not 
involve  a  Section  404  state  permit  are 
not  included  in  this  NWP,  but  certain 
structures  will  be  exempted  by  section 
154  of  Pub.  L  94-587,  90  Stat.  2917  (33 
U.S.C.  591)  (see  33  CFR  322.3(a)(2)). 
(Section  10) 

25.  Structural  Discharges.  Discharges 
of  material  such  as  concrete,  sand,  rock, 
etc.,  into  tightly  sealed  forms  or  cells 
where  the  material  will  be  used  as  a 
structural  member  for  standard  pile 
supported  structures,  such  as  bridges, 
transmission  line  footings,  and 
walkways  or  for  general  navigation, 
such  as  mooring  cells,  including  the 
excavation  of  bottom  material  from 


within  the  form  prior  to  the  discharge  of 
concrete,  sand,  rock,  etc.  This  NWP 
does  not  authorize  filled  structural 
members  that  would  support  buildings, 
building  pads,  homes,  house  pads, 
parking  areas,  storage  areas  and  other 
such  structures.  The  structure  itself  may 
require  a  Section  10  permit  if  located  in 
navigable  waters  of  the  US.  (Section 
404) 

26.  [Reserved] 

27.  Stream  and  Wetland  Restoration 
Activities.  Activities  in  waters  of  the  US 
associated  with  the  restoration  of  former 
waters,  the  enhancement  of  degraded 
tidal  and  non-tidal  wetlands  and 
riparian  areas,  the  creation  of  tidal  and 
non-tidal  wetlands  and  riparian  areas, 
and  the  restoration  and  enhancement  of 
non-tidal  streams  and  non-tidal  open 
water  areas  as  follows: 

(a)  The  activity  is  conducted  on: 

(1)  Non-Federal  public  lands  and 
private  lands,  in  accordance  with  the 
terms  and  conditions  of  a  binding 
wetland  enhancement,  restoration,  or 
creation  agreement  between  the 
landowner  and  the  U.S.  Fish  and 
Wildlife  Service  (FWS)  or  the  Natural 
Resources  Conservation  Service  (NRCS), 
the  National  Marine  Fisheries  Service, 
the  National  Ocean  Service,  or 
voluntary  wetland  restoration, 
enhancement,  and  creation  actions 
documented  by  the  NRCS  pursuant  to 
NRCS  regulations;  or 

(2)  Reclaimed  surface  coal  mine 
lands,  in  accordance  with  a  Surface 
Mining  Control  emd  Reclamation  Act 
permit  issued  by  the  OSM  or  the 
applicable  state  agency  (the  future 
reversion  does  not  apply  to  streams  or 
wetlands  created,  restored,  or  enhanced 
as  mitigation  for  the  mining  impacts, 
nor  naturally  due  to  hydrologic  or 
topographic  features,  nor  for  a 
mitigation  bank);  or 

(3)  Any  other  public,  private  or  tribal 
lands; 

(b)  Notification:  For  activities  on  any 
public  or  private  land  that  are  not 

■  described  by  paragraphs  (a)(1)  or  (a)(2) 
above,  the  permittee  must  notify  the 
District  Engineer  in  accordance  with 
General  Condition  13;  and 

(c)  Planting  of  only  native  species 
should  occiu  on  the  site. 

Activities  authorized  by  this  NWP 
include,  to  the>extent  that  a  Corps 
permit  is  required,  but  are  not  limited 
to:  the  removal  of  accumulated 
sediments;  the  installation,  removal, 
and  maintenance  of  small  water  control 
structures,  dikes,  and  berms;  the 
installation  of  current  deflectors;  the 
enhancement,  restoration,  or  creation  of 
riffle  and  pool  stream  structure;  the . 
placement  of  in-stream  habitat 
structures;  modifications  of  the  stream 


bed  and/or  banks  to  restore  or  create 
stream  meanders;  the  backfilling  of 
artificial  channels  and  drainage  ditches; 
the  removal  of  existing  drainage 
structures;  the  construction  of  small 
nesting  islands;  the  construction  of  open 
water  areas;  the  construction  of  oyster 
habitat  over  unvegetated  bottom  in  tidal 
waters;  activities  needed  to  reestablish 
vegetation,  including  plowing  or  discing 
for  seed  bed  preparation  and  the 
planting  of  appropriate  wetland  species; 
mechanized  land  clearing  to  remove 
non-native  invasive,  exotic  or  nusiance 
vegetation;  and  other  related  activities. 

This  NWP  does  not  authorize  the 
conversion  of  a  stream  to  another 
aquatic  use,  such  as  the  creation  of  an 
impoundment  for  waterfowl  habitat. 
This  NWP  does  not  authorize  stream 
channelization.  This  NWP  does  not 
authorize  the  conversion  of  natural 
wetlands  to  another  aquatic  use,  such  as 
creation  of  waterfowl  impoundments 
where  a  forested  wetland  previously 
existed.  However,  this  NWP  authorizes 
the  relocation  of  non-tidal  waters, 
including  non-tidal  wetlands,  on  the 
project  site  provided  there  are  net  gains 
in  aquatic  resource  functions  and 
values.  For  example,  this  NWP  may 
authorize  the  creation  of  an  open  water 
impoundment  in  a  non-tidal  emergent 
wetland,  provided  the  non-tidal 
emergent  wetland  is  replaced  by 
creating  that  wetland  type  on  the  project 
site.  This  NWP  does  not  authorize  the 
relocation  of  tidal  waters  or  the 
conversion  of  tidal  waters,  including 
tidal  wetlands,  to  other  aquatic  uses, 
such  as  the  conversion  of  tidal  wetlands 
into  open  water  impoimdments. 

Reversion.  For  enhancement, 
restoration,  and  creation  projects 
conducted  imder  paragraphs  (a)(3),  this 
NWP  does  not  authorize  any  future 
discharge  of  dredged  or  fill  material 
associated  with  the  reversion  of  the  area 
to  its  prior  condition.  In  such  cases  a 
separate  permit  would  be  required  for 
any  reversion.  For  restoration, 
enhancement,  and  creation  projects 
conducted  under  paragraphs  (a)(1)  and 
(a)(2),  this  NWP  also  authorizes  any 
future  discharge  of  dredged  or  fill 
material  associated  with  the  reversion  of 
the  area  to  its  doomiented  prior 
condition  and  use  (i.e.,  prior  to  the 
restoration,  enhancement,  or  creation 
activities).  The  reversion  must  occur 
within  five  years  after  expiration  of  a 
limited  term  wetland  restoration  or 
creation  agreement  or  permit,  even  if  the 
discharge  occurs  sdter  this  NWP  expires. 
This  NWP  also  authorizes  the  reversion 
of  wetlands  that  were  restored, 
enhanced,  or  created  on  prior-converted 
cropland  that  has  not  been  abandoned, 
in  accordance  with  a  binding  agreement 
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between  the  landowner  and  NRCS  or 
FWS  (even  though  the  restoration, 
enhancement,  or  creation  activity  did 
not  require  a  Section  404  permit).  The 
five-year  reversion  limit  does  not  apply 
to  agreements  without  time  limits 
reached  under  paragraph  (a)(1).  The 
prior  condition  will  be  documented  in 
the  original  agreement  or  permit,  and 
the'determination  of  return  to  prior 
conditions  will  be  made  by  the  Federal 
agency  or  appropriate  state  .agency 
executing  the  agreement  or  permit. 
Before  any  reversion  activity  the 
permittee  or  the  appropriate  Federal  or 
state  agency  must  notify  the  District 
Engineer  and  include  the 
documentation  of  the  prior  condition. 
Once  an  area  has  reverted  to  its  prior 
physical  condition,  it  will  be  subject  to 
whatever  the  Corps  Regulatory 
requirements  will  be  at  that  future  date. 
(Sections  10  and  404) 

Note:  Compensatory  mitigation  is  not 
required  for  activities  authorized  by  this 
NWP,  provided  the  authorized  work  results 
in  a  net  increase  in  aquatic  resource 
functions  and  values  in  the  project  area.  This 
NWP  can  be  used  to  authorize  compensatory 
mitigation  projects,  including  mitigation 
banks,  provided  the  permittee  notifies  the 
District  Engineer  in  accordance  with  General 
Condition  13,  and  the  project  includes 
compensatory  mitigation  for  impacts  to 
waters  of  the  US  caused  by  the  authorized 
work.  However,  this  NWP  does  not  authorize 
the  reversion  of  an  area  used  for  a 
compensatory  mitigation  project  to  its  prior 
condition.  NWP  27  can  be  used  to  authorize 
impacts  at  a  mitigation  bank,  but  only  in 
circumstances  where  it  has  been  approved 
under  the  Interagency  Federal  Mitigation 
Bank  Guidelines. 

28.  Modifications  of  Existing  Marinas. 
Reconfiguration  of  existing  docking 
facilities  within  an  authorized  marina 
area.  No  dredging,  additional  slips,  dock 
spaces,  or  expansion  of  any  kind  within 
waters  of  the  US  is  authori2«d  by  this 
NWP.  (Section  10) 

29.  Single-family  Housing.  Discharges 
of  dredged  or  fill  material  into  non-tidal 
waters  of  the  US,  including  non-tidal 
wetlands  for  the  construction  or 
expansion  of  a  single-family  home  and 
attendant  features  (such  as  a  garage, 
driveway,  storage  shed,  and/or  septic 
field)  for  an  Individual  Permittee 
provided  that  the  activity  meets  all  of 
the  following  criteria: 

a.  The  disdiarge  does  not  cause  the 
loss  of  more  than  V4-acre  of  non-tidal 
waters  of  the  US,  including  non-tidal 
wetlands; 

b.  The  permittee  notifies  the  District 
Engineer  in  accordance  with  the 
"Notification"  General  Condition; 

c.  The  permittee  has  taken  all 
practicable  actions  to  minimize  the  on- 
site  and  off-site  impacts  of  the 


discharge.  For  example,  the  location  of 
the  home  may  need  to  be  adjusted  on- 
site  to  avoid  flooding  of  adjacent 
property  owners; 

d.  The  discharge  is  part  of  a  single 
and  complete  project;  furthermore,  that 
for  any  subdivision  created  on  or  after 
November  22, 1991,  the  discharges 
authorized  under  this  NWP  may  not 
exceed  an  aggregate  total  loss  of  waters 
of  the  US  of  V4-acre  for  the  entire 
subdivision; 

e.  An  individual  may  use  this  NWP 
only  for  a  single-family  home  for  a 
personal  residence; 

f.  This  NWP  may  be  used  only  once 
per  parcel; 

g.  This  NWP  may  not  be  used  in 
conjunction  with  NWP  14  or  NWP  18, 
for  any  parcel;  and,   . 

h.  Sufficient  vegetated  buffers  must  be 
maintained  adjacent  to  all  open  water 
bodies,  streams,  etc.,  to  preclude  water 
quality  degradation  due  to  erosion  and 
sedimentation. 

For  the  piuposes  of  this  NWP,  the 
acreage  of  loss  of  waters  of  the  US 
includes  the  filled  area  previously 
permitted,  the  proposed  filled  area,  and 
any  other  waters  of  the  US  that  are 
adversely  affected  by  flooding, 
excavation,  or  drainage  as  a  result  of  the 
project.  This  NWP  authorizes  activities 
only  by  individuals;  for  this  purpose, 
the  term  "individual"  refers  to  a  natural 
person  and/or  a  married  couple,  but 
does  not  include  a  corporation, 
partnership,  or  similar  entity.  For  the 
purposes  of  this  NWP,  a  parcel  of  land 
is  defined  as  "the  entire  contiguous 
quantity  of  land  in  possession  of, 
recorded  as  property  of,  or  owned  (in 
any  form  of  ownership,  including  land 
owned  as  a  partner,  corporation,  joint 
tenant,  etc.)  by  the  same  individual 
(and/or  that  individual's  spouse),  and 
comprises  not  only  the  area  of  wetlands 
sou^t  to  be  filled,  but  also  all  land 
contiguous  to  those  wetlands,  owned  by 
the  individual  (and/or  that  individual's 
spouse)  in  any  form  of  ownership." 
(Sections  10  and  404) 

30.  Moist  Soil  Management  for 
Wildlife.  Discharges  of  dredged  or  fill 
material  and  maintenance  activities  that 
are  associated  with  moist  soil 
management  for  wildlife  performed  on 
non-tidal  Federally-owned  or  managed, 
state-owned  or  managed  property,  and 
local  govenmient  agency-owned  or 
managed  property,  for  the  purpose  of 
continuing  ongoing,  site-specific, 
wildlife  management  activities  where 
soil  manipulation  is  used  to  manage 
habitat  and  feeding  areas  for  wildlife. 
Such  activities  include,  but  are  not 
limited  to:  The  repair,  maintenance  or 
replacement  of  existing  water  control 
structures;  the  repair  or  maintenance  of 


dikes;  and  plowing  or  discing  to  impede 
succession,  prepare  seed  beds,  or 
establish  fire  breaks.  Sufficient 
vegetated  buffers  must  be  maintained 
adjacent  to  all  open  water  bodies, 
streams,  etc.,  to  preclude  water  quality 
degradation  due  to  erosion  and 
sechmentation.  This  NWP  does  not 
authorize  the  construction  of  new  dikes, 
roads,  water  control  structures,  etc. 
associated  with  the  management  areas. 
This  NWP  does  not  authorize  converting 
wetlands  to  uplands,  impoundments  or 
other  open  water  bodies.  (Section  404) 

31.  Maintenance  of  Existing  Flood 
Control  Facilities.  Discharge  of  dredge 
or  fill  material  resulting  from  activities 
associated  with  the  maintenance  of 
existing  flood  control  facilities, 
including  debris  basins,  retention/ 
detention  basins,  and  channels  that 

(i)  were  previously  authorized  by  the 
Corps  by  Individual  Permit,  General 
Permit,  by  33  CFR  330.3,  or  did  not 
require  a  permit  at  the  time  it  was 
constructed,  or 

-(ii)  were  constructed  by  the  Corps  and 
transferred  to  a  non-Federal  sponsor  for 
operation  and  maintenance.  Activities 
authorized  by  this  NWP  are  limited  to 
those  resulting  from  maintenance 
activities  that  are  conducted  within  the 
"maintenance  baseline,"  as  described  in 
the  definition  below.  Activities 
including  the  discharges  of  dredged  or 
fill  materials,  associated  with 
maintenance  activities  in  flood  control 
facilities  in  any  watercourse  that  has 
previously  been  determined  to  be 
within  the  maintenance  baseline,  are 
authorized  under  this  NWP.  The  NWP 
does  not  authorize  the  removal  of 
sediment  and  associated  vegetation  from 
the  natural  water  courses  except  to  the 
extent  that  these  have  been  included  in 
the  maintenance  baseline.  All  dredged 
material  must  be  placed  in  an  upland 
site  or  an  authorized  disposal  site  in 
waters  of  the  US,  and  proper  siltation 
controls  must  be  used.  (Activities  of  any 
kind  that  result  in  only  incidental 
fallback,  or  only  the  cutting  and 
removing  of  vegetation  above  the 
ground,  e.g.,  mowing,  rotary  cutting, 
and  chainsawing,  where  the  activity 
neither  substantially  disturbs  the  root 
system  nor  involves  mechanized 
pushing,  dragging,  or  other  similar 
activities  that  redeposit  excavated  soil 
material,  do  not  require  a  Section  404 
permit  in  accordance  with  33  CFR 
323.2(d)(2)). 

Notification:  After  the  maintenance 
baseline  is  established,  and  before  any 
maintenance  work  is  conducted,  the 
permittee  must  notify  the  District 
Engineer  in  accordance  with  the 
"Notification"  General  Condition.  The 
notification  may  be  for  activify-specific 
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maintenance  or  for  maintenance  of  the 
entire  flood  control  facility  by 
submitting  a  five  year  (or  less) 
maintenance  plan. 

Maintenance  Baseline:  The 
maintenance  baseline  is  a  description  of 
the  physical  characteristics  (e.g.,  depth, 
width,  length,  location,  configuration,  or 
design  flood  capacity,  etc.)  of  a  flood 
control  project  within  which 
maintenance  activities  are  normally 
authorized  by  NWP  31,  subject  to  any 
case-specific  conditions  required  by  the 
District  Engineer.  The  District  Engineer 
will  approve  the  maintenance  baseline 
based  on  the  approved  or  constructed 
capacity  of  the  flood  control  facility, 
whichever  is  smaller,  including  any 
areas  where  there  are  no  constructed 
chaimels,  but  which  are  pert  of  the 
focility.  If  no  evidence  of  the 
constructed  capacity  exist,  the  approved 
constructed  capacity  will  be  used.  The 
prospective  permittee  will  provide 
documentation  of  the  physical 
characteristics  of  the  flood  control 
facility  (which  will  normally  consist  of 
as-built  or  approved  drawings)  and 
documentation  of  the  design  capacities 
of  the  flood  control  facility.  The 
documentation  will  also  include  BMPs 
to  ensure  that  the  impacts  to  the  aquatic 
environment  are  minimal,  especially  in 
maintenance  areas  where  there  are  no 
constructed  channels.  (The  Corps  may 
request  maintenance  records  in  areas 
where  there  has  not  been  recent 
maintenance.)  Revocation  or 
modification  of  the  final  determination 
of  the  maintenance  baseline  can  only  be 
done  in  accordance  with  33  CFR  330.5. 
Except  in  emergencies  as  described 
below,  this  NWP  can  not  be  used  until 
the  District  Engineer  approves  the 
maintenance  baseline  and  determines 
the  need  for  mitigation  and  any  regional 
or  activity-specific  conditions.  Once 
determined,  the  maintenance  baseline 
will  remain  valid  for  any  subsequent 
reissuance  of  this  NWP.  This  permit 
does  not  authorize  maintenance  of  a 
flood  control  facility  that  has  been 
abandoned.  A  flood  control  facility  will 
be  considered  abandoned  if  it  has 
operated  at  a  significantly  reduced 
capacity  without  needed  maintenance 
being  accomplished  in  a  timely  manner. 

Mitigation:  The  District  Engineer  will 
determine  any  required  mitigation  one- 
time only  for  impacts  associated  with 
maintenance  work  at  the  same  time  that 
the  maintenance  baseline  is  approved. 
Such  one-time  mitigation  will  be 
required  when  necessary  to  ensure  that 
adverse  environmental  impacts  are  no 
more  than  minimal,  both  individually 
and  cimiulatively.  Such  mitigation  will 
only  be  required  once  for  any  specific 
reach  of  a  flood  control  project. 


However,  if  one-time  mitigation  is 
required  for  impacts  associated  with 
maintenance  activities,  the  District 
Engineer  will  not  delay  needed 
maintenance,  provided  the  District 
Engineer  and  the  permittee  establish  a 
schedule  for  identification,  approval, 
development,  construction  and 
completion  of  any  such  required 
mitigation.  Once  the  one-time 
mitigation  described  above  has  been 
completed,  or  a  determination  made 
that  mitigation  is  not  required,  no 
further  mitigation  will  be  r^uired  for 
maintenance  activities  within  the 
maintenance  baseline.  In  determining 
appropriate  mitigation,  the  District 
Engineer  will  give  special  consideration 
to  natural  water  courses  that  have  been 
included  in  the  maintenance  baseline 
and  require  compensatory  mitigation 
and/or  BMPs  as  appropriate. 

Emergency  Situations:  In  emergency 
situations,  this  NWP  may  be  used  to 
authorize  maintenance  activities  in 
flood  control  facilities  for  which  no 
maintenance  baseline  has  been 
approved.  Emergency  situations  are 
those  which  would  result  in  an 
unacceptable  hazard  to  life,  a  significant 
loss  of  property,  or  an  immediate, 
unforeseen,  and  significant  economic 
hardship  if  action  is  not  taken  before  a 
maintenance  baseline  can  be  approved. 
In  such  situations,  the  determination  of 
mitigation  requirements,  if  any,  may  be 
deferred  imtil  the  emergency  has  been 
resolved.  Once  the  emergency  has 
ended,  a  maintenance  baseline  must  be 
established  expeditiously,  and 
mitigation,  including  mitigation  for 
maintenance  conducted  diuring  the 
emergency,  must  be  required  as 
appropriate.  (Sections  10  and  404) 

32.  Completed  Enforcement  Actions. 
Any  structure,  work  or  discharge  of 
dredged  or  fill  material,  remaining  in 
place,  or  undertaken  for  mitigation, 
restoration,  or  environmental  benefit  in 
compliance  with  either: 

(i)  The  terms  of  a  final  written  Corps 
non-judicial  settlement  agreement 
resolving  a  violation  of  section  404  of 
the  CWA  and/or  section  10  of  the  Rivers 
and  Harbors  Act  of  1899;  or  the  terms 
of  an  EPA  309(a)  order  on  consent 
resoMng  a  violation  of  section  404  of 
the  CWA.  provided  that: 

a.  The  imauthorized  activity  affected 
no  more  than  5  acres  of  non-tidal 
wetlands  or  1  acre  of  tidal  wetlands; 

b.  The  settlement  agreement  provides 
for  environmental  benefits,  to  an  equal 
or  greater  degree,  than  the 
environmental  detriments  caused  by  the 
unauthorized  activity  that  is  authorized 
by  this  NWP;  and 

c.  The  District  Engineer  issues  a 
verification  letter  authorizing  the 


activity  subject  to  the  terms  and 
conditions  of  this  NWP  and  the 
settlement  agreement,  including  a 
specified  completion  date;  or 

(ii)  The  terms  of  a  final  Federal  court 
decision,  consent  decree,  or  settlement 
agreement  resulting  fi'om  an 
enforcement  action  brought  by  the  U.S. 
under  section  404  of  the  CWA  and/or 
section  10  of  the  Rivers  and  Harbors  Act 
of  1899;  or 

(iii)  The  terms  of  a  final  court 
decision,  consent  decree,  settlement 
agreement,  or  non-judicial  settlement 
agreement  resulting  fi'om  a  natural 
resource  damage  claim  brought  by  a 
trustee  or  trustees  for  natural  resources 
(as  defined  by  the  National  Contingency 
Plan  at  40  CFK  subpart  G)  imder  section 
311  of  the  Clean  Water  Act  (CWA), 
section  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA  or 
Superfund),  section  312  of  the  National 
Marine  Sanctuaries  Act  (NMSA),  section 
1002  of  the  Oil  Pollution  Act  of  1990 
(OP A),  or  the  Park  System  Resource 
Protection  Act  at  16  U.S.C.  '19jj,  to  the 
extent  that  a  Corps  permit  is  required. 

For  either  (i),  (ii)  or  (iii)  above, 
compliance  is  a  condition  of  the  NWP 
itself.  Any  authorization  imder  this 
NWP  is  automatically  revoked  if  the 
permittee  does  not  comply  with  the 
terms  of  this  NWP  or  the  terms  of  the 
court  decision,  consent  decree,  or 
judicial/non-judicial  settlement 
agreement  or  fails  to  complete  the  work 
by  the  specified  completion  date.  This 
NWP  does  not  apply  to  any  activities 
occurring  after  the  date  of  the  decision, 
decree,  or  agreement  that  are  not  for  the 
purpose  of  mitigation,  restoration,  or 
environmental  benefit.  Before  reaching 
any  settlement  agreement,  the  Corps 
vtrill  ensiire  compliance  with  the 
provisions  of  33  CFR  part  326  and  33 
CFR  330.6  (d)(2)  and  (e).  (Sections  10 
and  404) 

33.  Temporary  Construction,  Access 
and  Dewatering.  Temporary  structures, 
work  and  discharges,  including 
cofferdams,  necessary  for  construction 
activities  or  access  fills  or  dewatering  of 
construction  sites;  provided  that  the 
associated  primary  activity  is  authorized 
by  the  Corps  of  Engineers  or  the  USCG, 
or  for  other  construction  activities  not 
subject  to  the  Corps  or  USCG 
regulations.  Appropriate  measiues  must 
be  taken  to  maintain  near  normal 
downstream  flows  and  to  minimize 
flooding.  Fill  must  be  of  materials,  and 
placed  in  a  manner,  that  will  not  be 
eroded  by  expected  high  flows.  The  use 
of  dredged  material  may  be  allowed  if 
it  is  determined  by  the  District  Engineer 
that  it  will  not  cause  more  than  minimal 
adverse  effiscts  on  aquatic  resources. 
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Temporary  fill  must  be  entirely  removed 
to  upland  areas,  or  dredged  material 
returned  to  its  original  location, 
following  completion  of  the 
construction  activity,  and  the  affected 
areas  must  be  restored  to  the  pre-project 
conditions.  Cofferdams  cannot  be  used 
to  dewi>t<^r  wetlands  or  other  aquatic 
areas  to  change  their  use.  Structures  left 
in  place  after  cofferdams  are  removed 
require  a  Section  10  permit  if  located  in 
navigable  waters  of  the  U.S.  (See  33  CFR 
part  322).  The  permittee  must  notify  the 
District  Engineer  in  accordance  with  the 
"Notification"  General  Condition.  The 
notification  must  also  include  a 
restoration  plan  of  reasonable  measures 
to  avoid  and  minimize  adverse  effects  to 
aquatic  resources.  The  District  Engineer 
will  add  Special  Conditions,  where 
necessary,  to  ensure  environmental 
adverse  effects  is  minimal.  Such 
conditions  may  include:  limiting  the 
temporary  work  to  the  minimum 
necessary;  requiring  seasonal 
restrictions;  modifying  the  restoration 
plan;  and  requiring  alternative 
construction  methods  (e.g.  construction 
mats  in  wetlands  where  practicable.). 
(Sections  10  and  404) 

34.  Cranberry  Production  Activities. 
Discharges  of  dredged  or  fill  material  for 
dikes,  berms,  piunps,  water  control 
structures  or  leveling  of  cranberry  beds 
associated  with  expansion, 
enhancement,  or  modification  activities 
at  existing  cranberry  production 
operations  provided  that  the  activity 
meets  all  of  the  foUovtrine  criteria: 

a.  The  cimiulative  total  acreage  of 
disturbance  per  cranberry  production 
operation,  including  but  not  limited  to, 
filling,  flooding,  ditching,  or  clearing, 
does  not  exceed  10  acres  of  waters  of  the 
U.S.,  including  wetlands; 

b.  The  permittee  notifies  the  District 
Engineer  in  accordance  with  the 
"Notification"  General  Condition.  The 
notification  must  include  a  delineation 
of  affected  special  aquatic  sites, 
including  wetlands;  and, 

c.  The  activity  does  not  result  in  a  net 
loss  of  wetland  acreage.  This  NWP  does 
not  authorize  any  discharge  of  dredged 
or  fiU  material  related  to  other  cranberry 
production  activities  such  as 
warehouses,  processing  facilities,  or 
parking  areas.  For  the  purposes  of  this 
NWP,  the  ciunulative  total  of  10  acres 
will  be  measured  over  the  period  that 
this  NWP  is  valid.  (Section  404) 

35.  Maintenance  Dredging  of  Existing 
Basins.  Excavation  and  removal  of 
accumulated  sediment  for  maintenance 
of  existing  marina  basins,  access 
channels  to  marinas  or  boat  slips,  and 
boat  slips  to  previously  authorized 
depths  or  controlling  depths  for  ingress/ 
egress,  whichever  is  less,  provided  the 


dredged  material  is  disposed  of  at  an 
upland  site  and  proper  siltation  controls 
are  used.  (Section  10) 

.  36.  Boat  Ramps.  Activities  required 
for  the  construction  of  boat  ramps 
provided: 

a.  The  discharge  into  waters  of  the 
U.S.  does  not  exceed  50  cubic  yards  of 
concrete,  rock,  crushed  stone  or  gravel 
into  forms,  or  placement  of  pre-cast 
concrete  planks  or  slabs.  (Unsuitable 
material  fiiat  causes  unacceptable 
chemical  pollution  or  is  structurally 
unstable  is  not  authorized); 

b.  The  boat  ramp  does  not  exceed  20 
feet  in  width; 

c.  The  base  material  is  crushed  stone, 
gravel  or  other  suitable  material; 

d.  The  excavation  is  limited  to  the 
area  necessary  for  site  preparation  and 
all  excavated  material  is  removed  to  the 
upland;  and, 

e.  No  material  is  placed  in  special 
aquatic  sites,  including  wetlands. 

Another  NWP,  Regional  General 
Permit,  or  Individusd  Permit  may 
authorize  dredging  to  provide  access  to 
the  boat  ramp  after  obtaining  a  Section 
10  if  located  in  navigable  waters  of  the 
U.S.  (Sections  10  and  404) 

37.  Emergency  Watershed  Protection 
and  Rehabilitation.  Work  done  by  or 
funded  by: 

a.  The  NRCS  which  is  a  situation 
requiring  immediate  action  imder  its 
emergency  Watershed  Protection 
Program  (7  CFR  part  624);  or 

b.  The  USPS  imder  its  Burned-Area 
Emergency  Rehabilitation  Handbook 
(FSH  509.13);  or 

c.  The  DOI  for  wildland  fire 
management  burned  area  emergency 
stabilization  and  rehabilitation  (EKDI 
Manual  part  620,  Ch.  3). 

For  all  of  the  above  provisions,  the 
District  Engineer  must  be  notified  in 
accordance  with  the  General  Condition 
13.  (Also,  see  33  CFR  330.1(e)). 
(Sections  10  and  404) 

38.  Cleanup  of  Hazardous  and  Toxic 
Waste.  Specific  activities  required  to 
effect  the  containment,  stabilization,  or 
removal  of  hazardous  or  toxic  waste 
materials  that  are  performed,  ordered,  or 
sponsored  by  a  government  agency  writh 
established  legal  or  regulatory  authority 
provided  the  permittee  notifies  the 
District  Engineer  in  accordance  with  the 
"Notification"  General  Condition.  For 
discharges  in  special  aquatic  sites, 
including  wetlands,  the  notification 
must  also  include  a  delineation  of 
affected  special  aquatic  sites,  including 
wetlands.  Court  ordered  remedial  action 
plans  or  related  settlements  are  also 
authorized  by  this  NWP.  This  NWP  does 
not  authorize  the  establishment  of  new 
disposal  sites  or  the  expansion  of 
existing  sites  used  for  the  disposal  of 


hazardous  or  toxic  waste.  Activities 
undertaken  entirely  on  a 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  site  by  authority  of 
CERCLA  as  approved  or  required  by 
EPA,  are  not.required  to  obtain  permits   • 
under  section  404  of  the  CWA  or  section 
10  of  the  Rivers  and  Harbors  Act. 
(Sections  10  and  404) 

39.  Residential,  Commercial,  and 
Institutional  Developments.  Discharges 
of  dredged  or  fill  material  into  non-tidal 
waters  of  the  U.S.,  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters,  for  the 
construction  or  expansion  of  residential, 
commercial,  and  institutional  building 
foundations  and  building  pads  and 
attendant  features  that  are  necessary  for 
the  use  and  maintenance  of  the 
structures.  Attendant  features  may 
include,  but  are  not  limited  to,  roads, 
parking  lots,  garages,  yards,  utility  lines, 
stormwater  management  facilities,  and 
recreation  fecilities  such  as 
playgrounds,  playing  fields,  and  golf 
courses  (provided  the  golf  course  is  an 
integral  part  of  the  residential 
development).  The  construction  of  new 
ski  areas  or  oil  and  gas  wells  is  not 
authorized  by  this  NWP. 

Residential  developments  include 
multiple  and  single  unit  developments. 
Examples  of  commercial  developments 
include  retail  stores,  industrial  facilities, 
restaurants,  business  parks,  and 
shopping  centers.  Examples  of 
institutional  developments  include 
schools,  fire  stations,  government  office 
buildings,  judicial  buildings,  public 
works  buildings,  libraries,  hospitals, 
and  places  of  worship.  The  activities 
listed  above  are  authorized,  provided 
the  activities  meet  all  of  the  following 
criteria: 

a.  The  discharge  does  not  cause  the 
loss  of  greater  than  Va-acre  of  non-tidal 
waters  of  the  U.S.,  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters; 

b.  The  discharge  does  not  cause  the 
loss  of  greater  than  300  linear-feet  of  a 
stream  bed,  uinless  for  intermittent 
stream  beds  this  criterion  is  waived  in 
vmting  pursuant  to  a  determination  by 
the  District  Engineer,  as  specified 
below,  that  the  project  complies  with  all 
terms  and  conditions  of  this  NWP  and 
that  any  adverse  impacts  of  the  project 
on  the  aquatic  environment  are 
minimal,  both  individually  and 
cumulatively; 

c.  The  permittee  must  notify  the 
District  Engineer  in  accordance  with 
General  Condition  13,  if  any  of  the 
following  criteria  are  met: 

(1)  The  discharge  causes  the  loss  of 
greater  than  Vio-acre  of  non-tidal  waters 
of  the  US,  excluding  non-tidal  wetlands 
adjacent  to  tidal  waters;  or 
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(2)  The  discharge  causes  the  loss  of 
any  open  waters,  including  perennial  or 
intermittent  streams,  below  the  ordinary 
high  water  mark  (see  Note,  below);  or 

(3)  The  discharge  causes  the  loss  of 
greater  than  300  linear  feet  of 
intermittent  stream  bed.  In  such  case,  to 
be  authorized  the  District  Engineer  must 
determine  that  the  activity  complies 
with  the  other  terms  and  conditions  of 
the  NWP,  determine  adverse 
environmental  effects  are  minimal  both 
individually  and  cumulatively,  and 
waive  the  limitation  on  stream  impacts 
in  writing  before  the  permittee  may 
proceed; 

d.  For  discharges  in  special  aquatic 
sites,  including  wetlands,  the 
notification  must  include  a  delineation 
of  affected  special  aquatic  sites; 

e.  The  discharge  is  part  of  a  single  and 
complete  project; 

f.  The  permittee  must  avoid  and 
minimize  discharges  into  waters  of  the 
US  at  the  project  site  to  the  maximum 
extent  practicable.  The  notification, 
when  required,  must  include  a  written 
statement  explaining  how  avoidance 
and  minimization  of  losses  of  waters  of 
the  US  were  achieved  on  the  project 
site.  Compensatory  mitigation  will 
normally  be  required  to  offset  the  losses 
of  waters  of  the  US.  (See  General 
Condition  19.)  The  notification  must 
also  include  a  compensatory  mitigation 
proposal  for  offsetting  unavoidable 
losses  of  waters  of  the  US.  U  an 
applicant  asserts  that  the  adverse  effects 
of  the  project  are  minimal  without 
mitigation,  then  the  applicant  may 
submit  justification  explaining  why 
compensatory  mitigation  should  not  be 
required  for  the  District  Engineer's 
consideration; 

g.  When  this  NWP  is  used  in 
conjunction  with  any  other  NWP,  any 
combined  total  permanent  loss  of  waters 
of  the  US  exceeding  Vio-acre  requires 
that  the  permittee  notify  the  District. 
Engineer  in  accordance  with  General 
Condition  13; 

h.  Any  work  authorized  by  this  NWP 
must  not  cause  more  than  minimal 
degradation  of  water  quality  or  more 
than  minimal  changes  to  the  flow 
characteristics  of  any  stream  (see 
General  Conditions  9  and  21); 

i.  For  discharges  causing  the  loss  of 
Vio-acre  or  less  of  waters  of  the  US,  the 
permittee  must  submit  a  report,  within 
30  days  of  completion  of  the  work,  to 
the  District  Engineer  that  contains  the 
following  information:  (1)  The  name, 
address,  and  telephone  number  of  the 
permittee;  (2)  The  location  of  the  work; 
(3)  A  description  of  the  work;  (4)  The 
tjrpe  and  acreage  of  the  loss  of  waters  of 
the  US  (e.g.,  Vi2-acre  of  emergent 
wetlands);  and  (5)  The  type  and  acreage 


of  any  compensatory  mitigation  used  to 
offset  the  loss  of  waters  of  the  US  (e.g., 
Vi2-acre  of  emergent  wetlands  created 
on-site); 

j.  If  there  are  any  open  waters  or 
streams  within  the  project  area,  the 
permittee  will  establish  and  maintain,  to 
the  maximimi  extent  practicable, 
wetland  or  upland  vegetated  buffers 
next  to  those  open  waters  or  streams 
consistent  with  General  Condition  19. 
Deed  restrictions,  conservation 
easements,  protective  covenants,  or 
other  means  of  land  conservation  and 
preservation  are  required  to  protect  and 
maintain  the  vegetated  buffers 
established  on  the  project  site. 

Only  residential,  commercial,  and 
institutional  activities  with  structures 
on  the  foundation(s)  or  building  pad(s), 
as  well  as  the  attendant  features,  are 
authorized  by  this  NWP.  The 
compensatory  mitigation  proposal  that 
is  required  in  paragraph  (e)  of  this  NWP 
may  be  either  conceptual  or  detailed. 
The  wetland  or  upland  vegetated  buffer 
required  in  paragraph  (i)  of  this  NWP 
will  be  determined  on  a  case-by-case 
basis  by  the  District  Engineer  for 
addressing  water  quality  concerns.  The 
required  wetland  or  upland  vegetated 
buffer  is  part  of  the  overall 
compensatory  mitigation  requirement 
for  this  NWP.  If  the  project  site  was 
previously  used  for  agricultural 
purposes  and  the  farm  owner/operator 
used  NWP  40  to  authorize  activities  in 
waters  of  the  US  to  increase  production 
or  construct  farm  buildings,  NWP  39 
caimot  be  used  by  the  developer  to 
authorize  additional  activities.  This  is 
more  than  the  acreage  limit  for  NWP  39 
impacts  to  waters  of  the  US  (i.e.,  the 
combined  acreage  loss  authorized  under 
NWPs  39  and  40  cannot  exceed  V2-acre, 
see  General  Condition  15). 

Subdivisions:  For  residential 
subdivisions,  the  aggregate  total  loss  of 
waters  of  US  authorized  by  NWP  39  can 
not  exceed  Vz-acre.  This  includes  any 
loss  of  waters  associated  with 
development  of  individual  subdivision 
lots.  (Sections  10  and  404) 

Note:  Areas  where  wetland  vegetation  is 
not  present  should  be  determined  by  the 
presence  or  absence  of  an  ordinary  high 
water  mark  or  bed  and  bank.  Areas  that  are 
waters  of  the  US  based  on  this  criterion 
would  require  a  PCN  although  water  is 
infrequently  present  in  the  stream  channel 
{except  for  ephemeral  waters,  which  do  not 
require  PCNs). 

40.  Agricultural  Activities.  Discharges 
of  dredged  or  fill  material  into  non-tidal 
waters  of  the  US,  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters,  for 
improving  agricultural  production  and 
the  construction  of  building  pads  for 
iana  buildings.  Authorized  activities 


include  the  installation,  placement,  or 
construction  of  drainage  tiles,  ditches, 
or  levees;  mechanized  land  clearing; 
land  leveling;  the  relocation  of  existing 
serviceable  drainage  ditches  constructed 
in  waters  of  the  US;  and  similar 
activities,  provided  the  permittee 
complies  with  the  following  terms  emd 
conditions: 

a.  For  discharges  into  non-tidal 
wetlands  to  improve  agricultural 
production,  the  following  criteria  must 
be  met  if  the  permittee  is  an  United 
States  Department  of  Agriculture 
(USDA)  ftogram  participant: 

(1)  The  permittee  must  obtain  a 
categorical  minimal  effects  exemption, 
minimal  effect  exemption,  or  mitigation 
exemption  from  NRCS  in  accordance 
with  the  provisions  of  the  Food  Security 
Act  of  1985,  as  amended  (16  U.S.C.  3801 
et  seq.); 

(2)  The  discharge  into  non-tidal 
wetlands  does  not  result  in  the  loss  of 
greater  than  Vz-acre  of  non-tidal 
wetlands  on  a  farm  tract; 

(3)  The  permittee  must  have  NRCS- 
certified  wetland  delineation; 

(4)  The  permittee  must  implement  an 
NRCS-approved  compensatory 
mitigation  plan  that  fully  offsets 
wetland  losses,  if  required;  and 

(5)  The  permittee  must  submit  a 
report,  within  30  days  of  completion  of 
the  authorized  work,  to  the  District 
Engineer  that  contains  the  following 
information:  (a)  The  name,  address,  and 
telephone  number  of  the  permittee;  (b) 
The  location  of  the  work;  (c)  A 
description  of  the  work;  (d)  The  type 
and  acreage  (or  square  feet)  of  the  loss 
of  wetlands  (e.g.,  Va-acre  of  emergent 
wetlands);  and  (e)  The  t)rpe,  acreage  (or 
square  feet),  and  location  of 
compensatory  mitigation  (e.g.  Va-acre  of 
emergent  wetland  on  a  farm  tract; 
credits  purchased  bova  a  mitigation 
bank);  or 

b.  For  discharges  into  non-tidal 
wetlands  to  improve  agricultural 
production,  the  following  criteria  must 
be  met  if  the  permittee  is  not  a  USDA 
Program  participant  (or  a  USDA 
Program  participant  for  which  the 
proposed  work  does  not  qualify  for 
authorization  under  paragraph  (a)  of  this 
NWP): 

(1)  The  discharge  into  non-tidal 
wetlands  does  not  result  in  the  loss  of 
greater  than  Va-acre  of  non-tidal 
wetlands  on  a  farm  tract; 

(2)  The  permittee  must  notify  the 
District  Engineer  in  accordance  with 
General  Condition  13,  if  the  discharge 
results  in  the  loss  of  greater  than  Vio- 
acre  of  non-tidal  wetlands; 

(3)  The  notification  must  include  a 
delineation  of  afiiected  wetlands;  and 
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(4)  The  notification  must  include  a 
compensatory  mitigation  proposal  to 
offset  losses  of  waters  of  the  US;  or 

c.  For  the  construction  of  building 
pads  for  farm  buildings,  the  discharge 
does  not  cause  the  loss  of  greater  than 
Va-acre  of  non-tidal  wetlands  that  were 
in  agricultural  production  prior  to 
December  23, 1985,  (i.e.,  farmed 
wetlands)  and  the  permittee  must  notify 
the  District  Engineer  in  accordance  with 
General  Condition  13;  and 

d.  Any  activity  in  other  waters  of  the 
US  is  limited  to  the  relocation  of 
existing  serviceable  drainage  ditches 
constructed  in  non-tidal  streams.  This 
NWP  does  not  authorize  the  relocation 
of  greater  than  300  linear-feet  of  existing 
serviceable  drainage  ditches  constructed 
in  non- tidal  streams  imless,  for  drainage 
ditches  constructed  in  intermittent  non- 
tidal  streams,  the  District  Engineer 
waives  this  criterion  in  writing,  and  the 
District  Engineer  has  determined  that 
the  project  complies  with  all  terms  and 
conditions  of  this  NWP,  and  that  any 
adverse  impacts  of  the  project  on  the 
aquatic  environment  are  minimal,  both 
individually  and  cumulatively.  For 
impacts  exceeding  300-linear  feet  of 
impacts  to  existing  serviceable  ditches 
constructed  in  intermittent  non-tidal 
streams,  the  permittee  must  notify  the 
District  Engineer  in  accordance  with  the 
"Notification"  General  Condition  13; 
and 

e.  The  term  "farm  tract"  refers  to  a 
parcel  of  land  identified  by  the  Farm 
Service  Agency.  The  Corps  will  identify 
other  waters  of  the  US  on  the  farm  tract. 
NRCS  will  determine  if  a  proposed 
agricultural  activity  meets  the  terms  and 
conditions  of  paragraph  a.  of  this  NWP, 
except  as  provided  below.  For  those 
activities  that  require  notification,  the 
District  Engineer  will  determine  if  a 
proposed  agricultural  activity  is 
authorized  by  paragraphs  b.,  c.  and/or 
d.  of  this  NWP.  USDA  Program 
participants  requesting  authorization  for 
discharges  of  dredged  or  fill  material 
into  waters  of  the  US  authorized  by 
paragraphs  (c)  or  (d)  of  this  NWP,  in 
addition  to  paragraph  (a),  must  notify 
the  District  Engineer  in  accordance  with 
General  Condition  13  and  the  District 
Engineer  will  determine,  if  the  entire 
single  and  complete  project  is 
authorized  by  this  NWP.  Discharges  of 
dredged  or  fill  material  into  waters  of 
the  US  associated  with  completing 
required  compensatory  mitigation  are 
authorized  by  this  NWP.  However,  total 
impacts,  including  other  authorized 
impacts  under  this  NWP,  may  not 
exceed  the  Vz-acre  limit  of  this  NWP. 
This  NWP  does  not  affect,  or  otherwise 
regulate,  discharges  associated  with 
agricultiual  activities  when  the 


discharge  qualifies  for  an  exemption 
imder  section  404(f)  of  the  CWA,  even 
though  a  categorical  minimal  effects 
exemption,  minimal  effect  exemption, 
or  mitigation  exemption  from  NRCS 
piu-suant  to  the  Food  Seciuity  Act  of 
1985,  as  amended,  may  be  required. 
Activities  authorized  by  paragraphs  a. 
through  d.  may  not  exceed  a  total  of  Vz- 
acre  on  a  single  farm  tract.  If  the  site  was 
used  for  agricultural  purposes  and  the 
farm  owner/operator  used  either 
paragraphs  a.,  b.,  or  c.  of  this  NWP  to 
authorize  activities  in  waters  of  the  US 
to  increase  agricultural  production  or 
construct  farm  buildings,  and  the 
current  landowner  wants  to  use  NWP  39 
to  authorize  residential,  commercial,  or 
industrial  development  activities  in 
waters  of  the  US  on  the  site,  the 
combined  acreage  loss  authorized  by 
NWPs  39  and  40  cannot  exceed  Vz-acre 
(see  General  Condition  15).  (Section 
404) 

41.  Reshaping  Existing  Drainage 
Ditches.  Dischargeis  of  dredged  or  fill 
material  into  non-tidal  waters  of  the  US, 
excluding  non-tidal  wetlands  adjacent 
to  tidal  waters,  to  modify  the  cross- 
sectional  configuration  of  currently 
SCTviceable  drainage  ditches  constructed 
in  waters  of  the  US.  The  reshaping  of 
the  ditch  cannot  increase  drainage 
capacity  beyond  the  original  design 
capacity.  Nor  can  it  expand  the  area 
drained  by  the  ditch  as  originally 
designed  (i.e.,  the  capacity  of  the  ditch 
must  be  the  same  as  originally  designed 
and  it  cannot  drain  additional  wetlands 
or  other  waters  of  the  US). 
Compensatory  mitigation  is  hot  required 
because  the  work  is  designed  to  improve 
water  quality  (e.g.,  by  regrading  the 
drainage  ditch  with  gentler  slopes, 
which  can  reduce  erosion,  increase 
growth  of  vegetation,  increase  uptake  of 
nutrients  and  other  substances  by 
vegetation,  etc.). 

Notification:  The  permittee  must 
notify  the  District  Engineer  in 
accordance  with  General  Condition  13  if 
greater  than  500  linear  feet  of  drainage 
ditch  will  be  reshaped.  Material 
resulting  horn  excavation  may  not  be 
permanently  sidecast  into  waters  but 
may  be  temporarily  sidecast  (up  to  three 
months)  into  waters  of  the  US,  provided 
the  material  is  not  placed  in  such  a 
manner  that  it  is  dispersed  by  ciurents 
or  other  forces.  The  District  Engineer 
may  extend  the  period  of  temporary 
sidecasting  not  to  exceed  a  total  of  180 
days,  where  appropriate.  In  general,  this 
NWP  does  not  apply  to  reshaping 
drainage  ditches  constructed  in 
uplands,  since  these  areas  are  generally 
not  waters  of  the  US,  and  thus  no  permit 
from  the  Corps  is  required,  or  to  the 
maintenance  of  existing  drainage 


ditches  to  their  original  dimensions  and 
configiu-ation,  which  does  not  require  a 
Section  404  permit  (see  33  CFR 
323.4(a)(3)).  This  NWP  does  not 
authorize  the  relocation  of  drainage 
ditches  constructed  in  waters  of  the  US; 
the  location  of  the  centerline  of  the 
reshaped  drainage  ditch  must  be 
approximately  the  same  as  the  location 
of  the  centerline  of  the  original  drainage 
ditch-  This  NWP  does  not  authorize 
stream  channelization  or  stream 
relocation  projects.  (Section  404) 

42.  Recreational  Facilities.  Discharges 
of  dredged  or  fill  material  into  non-tidal 
waters  of  the  US,  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters,  for  the 
construction  or  expansion  of 
recreational  facilities,  provided  the 
activity  meets  all  of  the  following 
criteria: 

a.  The  discharge  does  not  cause  the 
loss  of  greater  than  Vz-acre  of  non-tidal 
waters  of  the  US,  excluding  non-tidal 
wetlands  adjacent  to  tidal  waters; 

b.  The  discharge  does  not  cause  the 
loss  of  greater  than  300  linear-feet  of  a 
stream  bed,  unless  for  intermittent 
stream  beds  this  criterion  is  waived  in 
writing  pursuant  to  a  determination  by 
the  District  Engineer,  as  specified 
below,  that  the  project  complies  with  all 
terms  and  conditions  of  this  NWP  and 
that  any  adverse  impacts  of  the  project 
on  the  aquatic  environment  are 
minimal,  both  individually  and 
cumulatively; 

c.  The  permittee  notifies  the  District 
Engineer  in  accordance  with  the 
"Notification"  General  Condition  13  for 
discharges  exceeding  300  linear  feet  of 
impact  of  intermittent  stream  beds.  In 
such  cases,  to  be  authorized  the  District 
Engineer  must  deterinine  that  the 
activity  complies  with  the  other  terms 
and  conditions  of  the  NWP,  determine 
the  adverse  environmental  effects  are 
minimal  both  individually  and 
cmnulatively,  and  waive  this  limitation 
in  writing  before  the  permittee  may 
proceed; 

d.  For  discharges  causing  the  loss  of 
greater  than  Vui-acre  of  non-tidal  waters 
of  the  US,  the  permittee  notifies  the 
District  Engineer  in  accordance  with 
General  Condition  13; 

e.  For  discharges  in  special  aquatic 
sites,  including  wetlands,  the 
notification  must  include  a  delineation 
of  affected  special  aquatic  sites; 

f.  The  discharge  is  part  of  a  single  and 
complete  project;  and 

g.  Compensatory  mitigation  will 
norinally  be  required  to  offset  the  losses 
of  waters  of  the  US.  The  notification 
must  also  include  a  compensatory 
mitigation  proposal  to  offset  authorized 
losses  of  waters  of  the  US. 
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For  the  purposes  of  this  NWP,  the 
term  "recreational  facility"  is  defined  as 
a  recreational  activity  that  is  integrated 
into  the  natural  landscape  and  does  not 
substantially  change  precanstruction 
grades  or  deviate  from  natural  landscape 
contours.  For  the  purpose  of  this  permit, 
the  primary  function  of  recreational 
facilities  does  not  include  the  use  of 
motor  vehicles,  buildings,  or  impervious 
surfaces.  Examples  of  recreational 
fecilities  that  may  be  authorized  by  this 
^4WP  include  hiking  trails,  bike  paths, 
horse  paths,  nature  centers,  and 
campgrounds  (excluding  trailer  parks). 
This  NWP  may  authorize  the 
construction  or  expansion  of  golf 
courses  and  the  expansion  of  ski  areas, 
provided  the  golf  course  or  ski  area  does 
not  substantially  deviate  firom  natural 
landscape  contours.  Additionally,  these 
activities  are  designed  to  minimize 
adverse  effects  to  waters  of  the  US  and 
riparian  areas  through  the  use  of  such 
practices  as  integrated  pest 
management,  adequate  stormwater 
management  facilities,  vegetated  buffers, 
reduced  fertilizer  use,  etc.  The  facility 
must  have  an  adequate  water  quality 
management  plan  in  accordance  with 
General  Condition  9,  such  as  a 
stormwater  management  facility,  to 
ensure  that  the  recreational  facility 
results  in  no  substantial  adverse  effects 
to  water  quality.  This  NWP  also 
authorizes  the  construction  or 
expansion  of  small  support  facilities, 
such  as  maintenance  and  storage 
buildings  and  stables  that  are  directly 
related  to  the  recreational  activity.  This 
NWP  does  not  authorize  other 
buildings,  such  as  hotels,  restaurants, 
etc.  The  construction  or  expansion  of 
playing  fields  (e.g.,  basebiill,  soccer,  or 
football  fields),  basketball  and  tennis 
courts,  racetracks,  stadiums,  arenas,  and 
the  construction  of  new  ski  areas  are  not 
authorized  by  this  NWP.  (Section  404) 

43.  Stormwater  Management 
Facilities.  Discharges  of  dredged  or  fill 
material  into  non-tidal  waters  of  the  US, 
excluding  non-tidal  wetlands  adjacent 
to  tidal  waters,  for  the  construction  and 
maintenance  of  stormwater  management 
facilities,  including  activities  for  the 
excavation  of  stormwater  ponds/ 
facilities,  detention  basins,  and 
retention  basins;  the  installation  and 
maintenance  of  water  control  structures, 
outfall  structures  and  emergency 
spillways;  and  the  maintenance 
dredging  of  existing  stormwater 
management  ponds/facilities  and 
detention  and  retention  basins, 
provided  the  activity  meets  all  of  the 
following  criteria: 

a.  The  discharge  for  the  construction 
of  new  stormwater  management 
facilities  does  not  cause  the  loss  of 


greater  than  y2-acre  of  non-tidal  waters 
of  the  US.  excluding  non-tidal  wetlands 
adjacent  to  tidal  waters; 

D.  The  discharge  does  not  cause  the 
loss  of  greater  than  300  linear-feet  of  a 
stream  bed,  unless  for  intermittent 
stream  beds  this  criterion  is  waived  in 
writing  pursuant  to  a  determination  by 
the  District  Engineer,  as  specified 
below,  that  the  project  complies  with  all 
terms  and  conditions  of  this  NWP  and 
that  any  adverse  impacts  of  the  project 
on  the  aquatic  environment  are 
minimal,  both  individually  and 
cumulatively; 

c.  For  discharges  causing  the  loss  of 
greater  than  300  linear  feet  of 
intermittent  stream  beds,  the  permittee 
notifies  the  District  Engineer  in 
accordance  with  the  "Notification" 
General  Condition  13.  In  such  cases,  to 
be  authorized  the  District  Engineer  must 
determine  that  the  activity  complies 
with  the  other  terms  and  conditions  of 
the  NWP,  determine  the  adverse 
environmental  effects  are  minimal  both 
individually  and  cimiulatively,  and 
waive  this  limitation  in  writing  before 
the  permittee  may  proceed; 

d.  The  discharges  of  dredged  or  fill 
material  for  the  construction  of  new 
stormwater  management  facilities  in 
perennial  streams  is  not  authorized; 

e.  For  discharges  or  excavation  for  the 
construction  of  new  stormwater 
management  facilities  or  for  the 
maintenance  of  existing  stormwater 
management  facilities  causing  the  loss 
of  greater  than  Vio-acre  of  non-tidal 
waters,  excluding  non-tidal  wetlands 
adjacent  to  tidal  waters,  provided  the 
permittee  notifies  the  District  Engineer 
in  accordance  with  the  "Notification" 
General  Condition  13.  In  addition,  the 
notification  must  include: 

(1)  A  maintenance  plan.  The 
maintenance  plan  should  be  in 
accordance  with  state  and  local 
requirements,  if  any  such  requirements 
exist; 

(2)  For  discharges  in  special  aquatic 
sites,  including  wetlands  and 
submerged  aquatic  vegetation,  the 
notification  must  include  a  delineation 
of  affected  areas;  and 

(3)  A  compensatory  mitigation 
proposal  that  offsets  the  loss  of  waters 
of  the  US.  Maintenance  in  constructed 
areas  will  not  require  mitigation 
provided  such  maintenance  is 
accomplished  in  designated 
maintenance  areas  and  not  within 
compensatory  mitigation  areas  (i.e.. 
District  Engineers  may  designate  non- 
maintenance  areas,  normally  at  the 
downstream  end  of  the  stormwater 
management  facility,  in  existing 
stormwater  management  facilities).  (No 
mitigation  will  be  required  for  activities 


that  are  exempt  from  Section  404  permit 
requirements); 

f.  The  permittee  must  avoid  and 
minimize  discharges  into  waters  of  the 
US  at  the  project  site  to  the  maximum 
extent  practicable,  and  the  notification 
must  include  a  written  statement  to  the 
District  Engineer  detailing  compliance 
with  this  condition  (i.e.  why  the 
discharge  must  occur  in  waters  of  the 
US  and  why  additional  minimization 
cannot  be  achieved); 

g.  The  stormwater  management 
focility  must  comply  with  General 
Condition  21  and  be  designed  using 
BMPs  and  watershed  protection 
techniques.  Examples  may  include 
forebays  (deeper  areas  at  ^e  upstream 
end  of  the  stormwater  management 
fecility  that  would  be  maintained 
through  excavation),  vegetated  buffers, 
and  siting  considerations  to  minimize 
adverse  effects  to  aquatic  resources. 
Another  example  of  a  BMP  would  be 
bioengineering  methods  incorporated 
into  the  facility  design  to  benefit  water 
quality  and  minimize  adverse  effects  to 
aquatic  resources  from  storm  flows, 
especially  downstream  of  the  fecility, 
that  provide,  to  the  maximum  extent 
practicable,  for  long  term  aquatic 
resource -protection  and  enhancement; 

h.  Maintenance  excavation  will  be  in 
accordance  with  an  approved 
maintenance  plan  and  will  not  exceed   . 
the  original  contours  of  the  facility  as 
approved  and  constructed;  and 

i.  The  discharge  is  part  of  a  single  and 
complete  project.  (Section  404) 

44.  Mining  Activities.  Discharges  of 
dredged  or  fill  material  into: 

(i)  Isolated  waters;  streams  where  the 
annual  average  flow  is  1  cubic  foot  per 
second  or  less,  and  non-tidal  wetlands 
adjacent  to  headwater  streams,  for 
aggregate  mining  (i.e.,  sand,  gravel,  and 
crushed  and  broken  stone)  and 
associated  support  activities; 

(ii)  Lower  perennial  streams, 
excluding  wetlands  adjacent  to  lower 
perennial  streams,  for  siggregate  mining 
activities  (support  activities  in  lower 
peremiial  streams  or  adjacent  wetlands 
are  not  authorized  by  this  NWP);  and/ 
or 

(iii)  Isolated  waters  and  non-tidal 
wetlands  adjacent  to  headwater  streams, 
'  for  hard  rock/mineral  mining  activities 
(i.e.,  extraction  of  metalliferous  ores 
from  subsurface  locations)  and 
associated  support  activities,  provided 
the  discharge  meets  the  following 
criteria: 

a.  The  mined  area  within  waters  of 
the  US,  plus  the  acreage  loss  of  waters 
of  the  US  resulting  from  support 
activities,  cannot  exceed  V2-acre; 

b.  The  permittee  must  avoid  and 
minimize  discharges  into  waters  of  the 
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US  at  the  project  site  to  the  maximum 
extent  practicable,  and  the  notification 
must  include  a  written  statement 
detailing  compliance  with  this 
condition  (i.e.,  why  the  discharge  must 
occur  in  waters  of  the  US  and  why 
additional  minimization  cannot  be 
achieved); 

c.  In  addition  to  General  Conditions 
17  and  20,  activities  authorized  by  this 
permit  must  not  substantially  dter  the 
sediment  characteristics  of  areas.of 
concentrated  shellfish  beds  or  fish 
spawning  areas.  Normally,  the 
mandated  water  quality  management 
plan  should  address  these  impacts; 

d.  The  permittee  must  implement 
necessary  measures  to  prevent  increases 
in  stream  gradient  and  water  velocities 
and  to  prevent  adverse  effects  (e.g.,  head 
cutting,  bank  erosion)  to  upstream  and 
downstream  channel  conditions;    ' 

e.  Activities  authorized  by  this  permit 
must  not  result  in  adverse  effects  on  the 
course,  capacity,  or  condition  of 
navigable  waters  of  the  US;        ' 

f.  The  pennittee  must  use  measures  to 
minimize  downstream  turbidity; 

g.  Wetland  impacts  must  be 
compensated  through  mitigation 
approved  by  the  Corps; 

n.  Beneficiation  and  mineral 
processing  for  hard  rock/mineral  mining 
activities  may  not  occur  within  200  feet 
of  the  ordinary  high  water  mark  of  any 
open  waterbody.  Although  the  Corps 
does  not  regulate  discharged  from  these 
activities,  a  CWA  section  402  permit 
may  be  required; 

i.  All  activities  authorized  must 
comply  with  General  Conditions  9  and 
21.  Further,  the  District  Engineer  may 
require  modifications  to  the  required 
water  quality  management  plan  to 
ensure  that  the  authorized  work  results 
in  minimal  adverse  effects  to  water 
quality; 

j.  Except  for  aggregate  mining 
activities  in  lower  perennial  streams,  no 
aggregate  mining  can  occur  within 
stream  beds  where  the  average  annual 
flow  is  greater  than  1  cubic  foot  per 
second  or  in  waters  of  the  US  within 
100  feet  of  the  ordinary  high  water  mark 
of  headwater  stream  segments  where  the» 
average  annual  flow  of  the  stream  is 
greater  than  1  cubic  foot  per  second 
(aggregate  miniAg  can  occur  in  areas 
immediately  adjacent  to  the  ordinary 
high  water  mark  of  a  stream  where  the 
average  annual  flow  is  1  cubic  foot  per 
second  or  less); 

k.  Single  and  complete  project:  The 
discharge  must  be  for  a  single  and 
complete  project,  including  support 
activities.  Discharges  of  dredged  or  fill 
material  into  waters  of  the  US  for 
multiple  mining  activities  on  several 
designated  parcels  of  a  single  and 


complete  mining  operation  can  be 
authorized  by  this  NWP  provided  the 
V2-acre  limit  is  not  exceeded;  and 

1.  Notification:  The  permittee  must 
notify  the  District  Engineer  in 
accordance  with  General  Condition  13. 
The  notification  must  include:  (1)  A 
description  of  waters  of  the  US 
adversely  affected  by  the  project;  (2)  A 
vmtten  statement  to  the  District 
Engineer  detailing  compliance  with 
paragraph  (b),  above  (i.e.,  why  the 
discharge  must  occur  in  waters  of  the 
US  and  why  additional  minimization 
caimot  be  achieved);  (3)  A  description  of 
measures  taken  to  ensure  that  the 
proposed  work  complies  with 
paragraphs  (c)  through  (f),  above;  and  (4) 
A  reclamation  plan  (for  aggregate 
mining  in  isolated  waters  and  non-tidal 
wetlands  adjacent  to  headwaters  and 
hard  rock/mineral  mining  only). 

This  NWP  does  not  authorize  hard 
rock/mineral  mining,  including  placer 
mining,  in  streams.  No  hard  rock/ 
mineral  mining  can  occur  in  waters  of 
the  US  within  100  feet  of  the  ordinary 
high  water  mark  of  headwater  streams. 
The  term's  "headwaters"  and  "isolated 
waters"  are  defiaied  at  33  CFR  330.2(d) 
and  (e),  respectively.  For  the  purposes 
of  this  NWP,  the  term  "lower  perennial 
stream"  is  defined  as  follows:  "A  stream 
in  which  the  gradient  is  low  and  water 
velocity  is  slow,  there  is  no  tidal 
influence,  some  water  flows  throughout 
the  year,  and  the  substrate  consists 
mainly  of  sand  and  mud."  (Section^  10 
and  404) 

C.  Nationwide  Permit  General 
Conditions 

The  following  General  Conditions 
must  be  followed  in  order  for  any 
authorization  by  an  NWP  to  be  valid: 

1.  Navigation.  No  activity  may  cause 
more  than  a  minimal  adverse  effect  on 
navigation. 

2.  Proper  Maintenance.  Any  structure 
or  fill  authorized  shall  be  properly 
maintained,  including  maintenance  to 
ensure  public  safety. 

3.  Soi7  Erosion  and  Sediment 
Controls.  Appropriate  soil  erosion  and 
sediment  controls  must  be  used  and 
maintained  in  effective  operating 
condition  during  construction,  and  all 
exposed  soil  and  other  fills,  as  well  as 
any  work  below  the  ordinary  high  water 
mark  or  high  tide  line,  must  be 
permanffliUy  stabilized  at  the  earliest 
practicable  date.  Permittees  are 
encouraged  to  perform  work  within 
waters  of  the  United  States  during 
periods  of  low-flow  or  no-flow. 

4.  Aquatic  Life  Movements.  No 
activity  may  substantially  disrupt  the 
necessary  life-cycle  movements  of  those 
species  of  aquatic  life  indigenous  to  the 


waterbody,  including  those  species  that 
normally  migrate  through  the  area, 
unless  the  activity's  primary  purpose  is 
to  impound  water.  Culverts  placed  in 
streams  must  be  installed  to  maintain 
low  flow  conditions. 

5.  Equipment.  Heavy  equipment 
working  in  wetlands  must  be  placed  on 
mats,  or' other  measures  must  be  taken 
to  minimize  soil  disturbance. 

6.  Regional  and  Case-By-Case 
Conditions.  The  activity  must  comply 
with  any  regional  conditions  that  may 
have  been  added  by  the  Division 
Engineer  (see  33  CFR  330.4(e)). 
Additionally,  any  case  specific 
conditions  added  by  the  Corps  or  by  the 
state  or  tribe  in  its  Section  401  Water 
Quality  Certification  and  Coastal  Zone 
Management  Act  consistency 
determination. 

7.  Wild  and  Scenic  Rivers.  No  activity 
may  occur  in  a  component  of  the 
National  Wild  and  Scenic  River  System; 
or  in  a  river  officially  designated  by 
Congress  as  a  "study  river"  for  possible 
inclusion  in  the  system,  while  the  river 
is  in  an  official  study  status;  unless  the 
appropriate  Federal  agency,  with  direct 
management  responsibility  for  such 
river,  has  determined  in  writing  that  the 
proposed  activity  will  not  adversely 
affect  the  Wild  and  Scenic  River 
designation,  or  study  status.  Information 
on  Wild  and  Scenic  Rivers  may  be 
obtained  from  the  appropriate  Federal 
land  management  agency  in  the  area 
(e.g..  National  Park  Service,  U.S.  Forest 
Service,  Bureau  of  Land  Management, 
U.S.  Fish  and  Wildlife  Service). 

8.  Tribal  Rights.  No  activity  or  its 
operation  may  impair  reserved  tribal 
rights,  including,  but  not  limited  to, 
reserved  water  rights  and  treaty  fishing 
and  hunting  rights. 

9.  Water  Quality,  (a)  In  certain  states 
and  tribal  lands  an  individual  401  Water 
Quality  Certification  must  be  obtained 
or  waived  (See  33  CFR  330.4(c)). 

(b)  For  NWPs  12,  14,  17, 18.  32.  39, 
40,  42,  43,  and  44,  where  the  state  or 
tribal  401  certification  (either 
generically  or  individually)  does  not 
require  or  approve  water  quality 
management  measures,  the  permittee 
must  provide  water  quality  management 
measures  that  will  ensure  that  the 
authorized  work  does  not  result  in  more 
than  minimal  degradation  of  water 
quality  (or  the  Corps  determines  that  .  - 
compliance  with  state  or  local 
standards,  where  applicable,  will  ensure 
no  more  than  minimal  adverse  effect  on 
water  quality).  An  important  component 
of  water  quality  management  includes 
stormwater  management  that  minimizes 
degradation  of  the  downstream  aquatic 
system,  including  water  quality  (refer  to 
General  Condition  21  for  stormwater 
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management  requirements).  Another 
important  component  of  water  quality 
management  is  the  establishment  and 
maintenance  of  vegetated  buffers  next  to 
open  waters,  including  streams  (refer  to 
General  Condition  19  for  vegetated 
liuffer  requirements  for  the  NWPs). 

This  condition  is  only  applicable  to 
projects  that  have  the  potential  to  affect 
water  quality.  While  appropriate 
measures  must  be  taken,  in  most  cases 
it  is  not  necessary  to  conduct  detailed 
studies  to  identify  such  measures  or  to 
require  monitoring. 

10.  Coastal  Zone  Management.  In 
certain  states,  an  individual  state  coastal 
zone  management  consistency 
conciurence  must  be  obtained  or  waived 
(see  Section  330.4(d)). 

11.  Endangered  Species,  (a)  No 
activity  is  authorized  under  any  NWP 
which  is  likely  to  jeopardize  the 
continued  existence  of  a  threatened  or 
endangered  species  or  a  species 
proposed  for  such  designation,  as 
identified  under  the  Federal  Endangered 
Species  Act  (ESA),  or  which  will 
destroy  or  adversely  modify  the  critical 
habitat  of  such  species.  Non-federal 
permittees  shall  notify  the  District 
Engineer  if  any  listed  specaes  or 
designated  critical  habitat  might  be 
affected  or  is  in  the  vicinity  of  the 
project,  or  is  located  in  the  designated 
critical  habitat  and  shall  not  begin  work 
on  the  activity  until  notified  by  the 
District  Engineer  that  the  requirements 
of  the  ESA  have  been  satisfied  and  that 
the  activity  is  authorized.  For  activities 
that  may  affect  Federally-listed 
endangOTed  or  threatened  species  or 
designated  critical  habitat,  the 
notification  must  include  the  name(s)  of 
the  endangered  or  threatened  species 
that  may  be  affected  by  the  proposed 
work  or  that  utilize  the  designated 
critical  habitat  that  may  be  affected  by 
the  proposed  work.  As  a  result  of  formal 
or  informal  consultation  with  the  FWS 
or  NMFS  the  EKstrict  Engineer  may  add 
species-specific  regional  endangered 
species  conditions  to  the  NWPs. 

(b)  Authorization  of  an  activity  by  a 
NAyP  does  not  authorize  the  "take"  of  a 
threatened  or  endangered  species  as 
defined  under  the  ESA.  In  the  absence 
of  separate  authorization  (e.g.,  an  ESA 
Section  10  Permit,  a  Biological  Opinion 
with  "incidental  take"  provisions,  etc.) 
from  the  USFWS  or  the  NMFS,  both 
lethal  and  non-lethal  "takes"  of 
protected  species  are  in  violation  of  the 
ESA.  Information  on  the  location  of 
threatened  and  endangered  species  and 
their  critical  habitat  can  be  obtained 
directly  from  the  offices  of  the  USFWS 
and  NMFS  or  their  world  wide  web 
pages  at  http://www.fws.gov/i9endspp/ 


endspp.html  and  http://www.nfms.gov/ 
protres/ esahome.html  respectively. 

12.  Historic  Properties.  No  activity 
which  may  affect  historic  properties 
listed,  or  eligible  for  listing,  in  the 
National  Register  of  Historic  Places  is 
authorized,  until  the  District  Engineer 
has  complied  with  the  provisions  of  33 
CFR  part  325,  Appendix  C.  The 
prospective  permittee  must  notify  the 
District  Engineer  if  the  authorized 
activity  may  affect  any  historic 
properties  listed,  determined  to  be- 
eligible,  or  which  the  prospective 
permittee  has  reason  to  believe  may  be 
eligible  for  listing  on  the  National 
Register  of  Historic  Places,  and  shall  not 
begin  the  activity  until  notified  by  the 
District  Engineer  that  the  requirements 
of  the  National  Historic  Preservation  Act 
have  been  satisfied  and  that  the  activity 
is  authorized.  Information  on  the 
location  and  existence  of  historic 
resources  can  be  obtained  from  the  State 
Historic  Preservation  Office  and  the 
National  Register  of  Historic  Places  (see 
33  CFR  330.4(g)).  For  activities  that  may 
affect  historic  properties  listed  in,  or 
eligible  for  listing  in,  the  National 
Register  of  Historic  Places,  the 
notification  must  state  which  historic 
property  may  be  affected  by  the 
proposed  work  or  include  a  vicinity 
map  indicating  the  location  of  the 
historic  property. 

13.  Notification. 

(a)  Timing;  where  required  by  the 
terms  of  the  NWP,  the  prospective 
permittee  must  notify  the  District 
Engineer  with  a  preconstruction 
notification  (PCN)  as  early  as  possible. 
The  District  Engineer  must  determine  if 
the  notification  is  complete  within  30 
days  of  the  date  of  receipt  and  can 
request  additional  information 
necessary  to  make  the  PCN  complete 
only  once.  However,  if  the  prospective 
permittee  does  not  provide  all  of  the 
requested  information,  then  the  District 
Engineer  will  notify  the  prospective 
permittee  that  the  notification  is  still 
incomplete  and  the  PCN  review  process 
will  not  commence  imtil  all  of  the 
requested  information  has  been  received 
by  the  District  Engineer.  The 
prospective  permittee  shall  not  begin 

the  activity: 

(1)  Until  notified  in  writing  by  the 
District  Engineer  that  the  activi^  may 
proceed  under  the  NWP  with  any 
special  conditions  imposed  by  the 
District  or  Division  Engineer;  or 

(2)  If  notified  in  writing  by  the  District 
or  Division  Engineer  that  an  Individual 
Permit  is  required;  or 

(3)  Uidess  45  days  have  passed  from 
the  District  Engineer's  receipt  of  the 
complete  notification  and  the 
prospective  permittee  has  not  received 


written  notice  from  the  District  or 
Division  Engineer.  Subsequentiy,  the 
permittee's  right  to  proceed  under  the 
NWP  may  be  modified,  suspended,  or 
revoked  only  in  accordance  with  the 
procedure  set  forth  in  33  CFR 
330.5(d)(2). 

(b)  Contents  of  Notification:  The 
notification  must  be  in  writing  and 
include  the  following  information: 

(1)  Name,  address  and  telephone 
niunbeR  of  the  prospective  permittee;     . 

(2)  Location  of  the  proposed  project; 

(3)  Brief  description  of  the  proposed 
project;  the  project's  purpose;  direct  and 
indirect  adverse  environmental  effects 
the  project  would  cause;  any  other 
NWP(s),  Regional  General  Permit(s),  or 
Individual  Permit(s)  used  or  intended  to 
be  used  to  authorize  any  part  of  the 
proposed  project  or  any  related  activity. 
Sketches  should  be  provided  when 
necessary  to  show  that  the  activity 
complies  with  the  terms  of  the  NWP 
(Sketches  usually  clarify  the  project  and 
when  provided  resvdt  in  a  quicker 
decision.); 

(4)  For  NWPs  7, 12, 14,  18,  21,  34,  38, 
39.  41.  42,  and  43,  the  PCN  must  also 
include  a  delineation  of  affected  special 
aquatic  sites,  including  wetlands, 
vegetated  shallows  (e.g.,  submerged 
aquatic  vegetation,  seagrass  beds),  and 
riffle  and  pool  complexes  (see  paragraph 
13(f)); 

(5)  For  NWP  7  (Outfall  Structures  and 
Maintenance),  the  PCN  must  include 
information  regarding  the  original 
design  capacities  and  configurations  of 
those  areas  of  the  facility  where 
maintenance  dredgiog  or  excavation  is 
proposed; 

(6)  For  NWP  14  (Linear 
Transportation  Crossings),  the  PCN 
must  include  a  compensatory  mitigation 
proposal  to  ofket  permanent  losses  of 
waters  of  the  US  and  a  statement 
describing  how  temporary  losses  of 
waters  of  the  US  will  be  minimized  to 
the  maximum  extent  practicable; 

(7)  For  NWP  21  (Surface  Coal  Mining 
Activities),  the  PCN  must  include  an 
Office  of  Svirface  Mining  (OSM)  or  state- 

^approved  mitigation  plan,  if  applicable. 
To  be  authorized  by  this  NWP,  the 
District  Engineer  must  determine  that 
the  activity  complies  with  the  terms  and 
conditions  of  tiie  NWP  and  that  the 
adverse  environmental  effects  are 
minimal  both  individually  and 
cumulatively  and  must  notify  the 
project  sponsor  of  this  determination  in 
writing; 

(8)  For  NWP  27  (Stream  and  Wetiand 
Restoration),  the  PCN  must  include 
dociunentation  of  the  prior  condition  of 
the  site  that  will  be  reverted  by  the 
permittee; 
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(9)  For  NWP  29  (Single-Family 
Housing),  the  PCN  must  also  include: 

(i)  Any  past  use  of  this  NWP  by  the 
Individual  Permittee  and/or  the 
permittee's  spouse; 

(ii)  A  statement  that  the  single-family 
housing  activity  is  for  a  personal 
residence  of  the  permittee; 

(iii)  A  description  of  the  entire  parcel, 
including  its  size,  and  a  delineation  of 
wetlands.  For  the  purpose  of  this  NWP, 
parcels  of  land  measuring  V4-acre  or  less 
will  not  require  a  formal  on-site 
delineation.  However,  the  applicant 
shall  provide  an  indication  of  where  the 
wetlands  are  and  the  amount  of 
wetlands  that  exists  on  the  property.  For 
parcels  greater  than  V4-acre  in  size, 
formal  wetiand  delineation  must  be 
prepared  in  accordance  with  the  current 
metiiod  required  by  the  Corps.  (See 
paragraph  13(f)); 

(iv)  A  written  description  of  all  land 
(including,  if  available,  legal 
descriptions)  owned  by  the  prospective 
permittee  and/or  the  prospective 
permittee's  spouse,  within  a  one  mile 
radius  of  the  parcel,  in  any  form  of 
ownership  (including  any  land  owned 
as  a  partner,  corporation,  joint  tenant, 
co-tenant,  or  as  a  tenant-by-the-entirety) 
and  any  land  on  which  a  purchase  and 
sale  agreement  or  other  contract  for  sale 
or  purchase  has  been  executed; 

(10)  For  NWP  31  (Maintenance  of 
Existing  Flood  Control  Projects),  the 
prospective  permittee  must  either  notify 
the  District  Engineer  with  a  PCN  prior 
to  each  maintenance  activity  or  submit 
a  five  year  (or  less)  maintenance  plan. 
In  addition,  the  PCN  must  include  all  of 
the  following: 

(i)  Sufficient  baseline  information 
identifying  the  approved  channel 
depths  and  conjurations  and  existing 
facilities.  Minor  deviations  are 
authorized,  provided  the  approved  flood 
control  protection  or  drainage  is  not 
increased; 

(ii)  A  delineation  of  any  affected 
special  aquatic  sites,  including 
weUands;  and, 

(iii)  Location  of  the  dredged  material 
disposal  site; 

(11)  For  NWP  33  (Temporary 
Construction,  Access,  and  Dewatering), 
the  PCN  must  also  include  a  restoration 
plan  of  reasonable  measiues  to  avoid 
and  minimize  adverse  effects  to  aquatic 
resources; 

(12)  For  NWPs  39, 43  and  44,  the  PCN 
must  also  include  a  written  statement  to 
the  District  Engineer  explaining  how 
avoidance  and  minimization  for  losses 
of  wate^  of  the  US  were  achieved  on 
the  project  site; 

(13)  For  NWP  39  and  NWP  42,  the 
PCN  must  include  a  compensatory 
mitigation  proposal  to  offset  losses  of 


waters  of  the  US  or  justification 
explaining  why  compensatory 
mitigation  should  not  be  required.  For 
discharges  that  cause  the  loss  of  greater 
than  300  linear  feet  of  an  intermittent 
stream  bed,  to  be  authorized,  the  District 
Engineer  must  determine  that  the 
activity  complies  with  the  other  terms 
and  conditions  of  the  NWP,  determine 
adverse  environmental  effects  are 
minimal  both  individually  and 
cumulatively,  and  waive  the  limitation 
on  stream  impacts  in  writing  before  the 
permittee  may  proceed; 

(14)  For  NWP  40  (Agricultural 
Activities),  the  PCN  must  include  9 
compensatory  mitigation  proposal  to 
offset  losses  of  waters  of  the  US.  This 
NWP  does  not  authorize  the  relocation 
of  greater  than  300  linear-feet  of  existing 
serviceable  drainage  ditches  constructed 
in  non-tidal  streams  unless,  for  drainage 
ditches  constructed  in  intermittent  non- 
tidal  streams,  the  District  Engineer 
waives  this  criterion  in  writing,  and  the 
District  Engineer  has  determined  that 
the  project  complies  with  all  terms  and 
conditions  of  this  NWP,  and  that  any 
adverse  impacts  of  the  project  on  the 
aquatic  environment  are  minimal,  both 
individually  and  cumulatively; 

(15)  For  NWP  43  (Stormwater 
Management  Facilities),  the  PCN  must 
include,  for  the  construction  of  new 
stormwater  management  facilities,  a 
maintenance  plan  (in  accordance  with 
state  and  local  requirements,  if 
applicable)  and  a  compensatory 
mitigation  proposal  to  offset  losses  of 
waters  of  the  US.  For  discharges  that 
cause  the  loss  of  greater  than  300  linear 
feet  of  an  intermittent  stream  bed.  to  be 
authorized,  the  District  Engineer  must 
determine  that  the  activity  complies 
with  the  other  terms  and  conditions  of 
the  NWP,  determine  adverse 
environmental  effects  are  minimal  both 
individually  and  cimiulatively,  and 
waive  the  limitation  on  stream  impacts 
in  writing  before  the  permittee  may 
proceed; 

(16)  For  NWP  44  (Mining  Activities), 
the  PCN  must  include  a  description  of 
all  waters  of  the  US  adversely  affected 
by  the  project,  a  description  of  measures 
taken  to  minimize  adverse  effects  to 
waters  of  the  US,  a  description  of 
measures  taken  to  comply  with  the 
criteria  of  the  NWP,  and  a  reclamation 
plan  (for  all  aggregate  mining  activities 
in  isolated  waters  and  non-tidal 
wetlands  adjacent  to  headwaters  and 
any  hard  rock/mineral  mining 
activities); 

(17)  For  activities  that  may  adversely 
affect  Federally-listed  endangered  or 
threatened  species,  the  PCN  must 
include  the  name(s)  of  those  endangered 
or  threatened  species  that  may  be 


affected  by  the  proposed  work  or  utilize 
the  designated  critical  habitat  that  may 
be  affected  by  the  proposed  work;  and 

(18)  For  activities  that  may  affect 
historic  properties  listed  in,  or  eligible 
for  listing  in,  the  National  Register  of 
Historic  Places,  the  PCN  must  state 
which  historic  property  may  be  affected 
by  the  proposed  work  or  include  a 
vicinity  map  indicating  the  location  of 
the  historic  property. 

(c)  Form  of  Notification:  The  standard 
Individual  Permit  application  form 
(Form  ENG  4345)  may  be  used  as  the 
notification  but  must  clearly  indicate 
that  it  is  a  PCN  and  must  include  all  of 
the  information  required  in  (b)  (1)-(18) 
of  General  Condition  13.  A  letter 
containing  the  requisite  information 
may  also  be  used. 

(d)  District  Engineer's  Decision:  In 
reviewing  the  PCN  for  the  proposed 
activity,  the  District  Engineer  will 
determine  whether  the  activity 
authorized  by  the  NWP  will  result  in 
more  than  minimal  individual  or 
cumulative  adverse  environmental 
effects  or  may  be  contrary  to  the  public 
interest.  The  prospective  permittee  may 
submit  a  proposed  mitigation  plan  with 
the  PCN  to  expedite  the  process.  The 
District  Engineer  will  consider  any 
proposed  compensatory  mitigation  the 
applicant  has  included  in  the  proposal 
in  determining  whether  the  net  adverse 
enviroiunental  effects  to  the  aquatic 
environment  of  the  proposed  work  are 
minimal.  If  the  District  Engineer 
determines  that  the  activity  complies 
with  the  terms  and  conditions  of  the 
NWP  and  that  the  adverse  effects  on  the 
aquatic  environment  are  minimal,  after 
considering  mitigation,  the  District 
Engineer  will  notify  the  permittee  and 
include  any  conditions  the  District 
Engineer  deems  necessary.  The  District 
Engineer  must  approve  any 
compensatory  mitigation  proposal 
before  the  permittee  commences  work. 
If  the  prospective  permittee  is  required 
to  submit  a  compensatory  mitigation 
proposal  with  the  PCN.  the  proposal 
may  be  either  conceptual  or  detailed.  If 
the  prospective  permittee  elects  to 
submit  a  compensatory  mitigation  plan 
with  the  PCN,  the  District  Engineer  will 
expeditiously  review  the  proposed 
compensatory  mitigation  plan.  The 
District  Engineer  must  review  the  plan 
within  45  days  of  receiving  a  complete 
PCN  and  determine  whether  the 
conceptual  or  specific  proposed 
mitigation  would  ensure  no  more  than 
minimal  adverse  effects  on  the  aquatic 
environment.  If  the  net  adverse  effects 
of  the  project  on  the  aquatic 
environment  (after  consideration  of  the 
compensatory  mitigation  proposal)  are 
determined  by  the  District  Engineer  to 
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be  minimal,  the  District  Engineer  will 
provide  a  timely  written  response  to  the 
applicant.  The  response  will  state  that 
the  project  can  proceed  imder  the  terms 
and  conditions  of  the  NWP. 

If  the  District  Engineer  determines 
that  the  adverse  effects  of  the  proposed 
work  are  more  than  minimal,  then  the 
District  Engineer  will  notify  the 
applicant  either:  (1)  That  the  project 
does  not  qualify  for  authorization  under 
the  NWP  and  instruct  the  applicant  on 
the  procedures  to  seek  authorization 
tinder  an  Individual  Permit;  (2)  that  the 
project  is  authorized  under  the  NWP 
subject  to  the  applicant's  submission  of 
a  mitigation  proposal  that  would  reduce 
the  adverse  effects  on  the  aquatic 
environment  to  the  minimal  level;  or  (3) 
that  the  project  is  authorized  under  the 
NWP  with  specific  modifications  or 
conditions.  Where  the  District  Engineer 
detennines  that  mitigation  is  required  to 
ensure  no  more  than  minimal  adverse 
effects  occui  to  the  aquatic 
environment,  the  activity  will  be 
authorized  within  the  45-day  PCN 
period.  The  authorization  will  include 
the  necessary  conceptual  or  specific 
mitigation  or  a  requirement  that  the 
applicant  submit  a  mitigation  proposal 
that  would  reduce  the  adverse  effects  on 
the  aquatic  environment  to  the  minimal 
level.  When  conceptual  mitigation  is 
included,  or  a  mitigation  plan  is 
required  under  item  (2)  above,  no  work 
in  waters  of  the  US  will  occur  until  the 
District  Engineer  has  approved  a 
specific  mitigation  plan. 

(e)  Agency  Coormnation:  The  District 
Engineer  will  consider  any  bomments 
from  Federal  and  state  agencies 
concerning  the  proposed  activity's 
compliance  with  the  terms  and 
conditions  of  the  NWPs  and  the  need  for 
mitigation  to  reduce  the  project's 
adverse  environmental  effects  to  a 

minimal  level. 

For  activities  reqiiiring  notification  to 
the  District  Engineer  that  result  in  the 
loss  of  greater  than  V2-acre  of  waters  of 
the  US,  the  District  Engineer  will 
provide  immediately  (e.g.,  via  facsimile 
transmission,  overnight  mail,  or  other 
expeditious  manner)  a  copy  to  the 
appropriate  Federal  or  state  offices 
(USFWS,  state  natural  resource  or  water 
quality  agency,  EPA,  State  Historic 
Preservation  Officer  (SHPO),  and,  if 
appropriate,  the  NMFS).  With  the 
exception  oif  NWP  37,  these  agencies 
will  then  have  10  calendar  days  £rom 
the  date  the  material  is  transmitted  to 
telephone  or  iax  the  District  Engineer 
notice  that  they  intend  to  provide 
substantive,  site-specific  comments.  If 
so  contacted  by  an  agency,  the  District 
Engineer  will  wait  an  additional  15 
calendar  days  before  making  a  decision 


on  the  notification.  The  District 
Engineer  will  fully  consider  agency 
comments  received  within  the  specified 
time  fi'ame,  but  will  provide  no 
response  to  the  resource  agency,  except 
as  provided  below.  The  District 
Engineer  will  indicate  in  the 
administrative  record  associated  with 
each  notification  that  the  resource 
agencies'  concerns  were  considered.  As 
required  by  section  305(b)(4)(B)  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  the 
District  Engineer  will  provide  a 
response  to  NMFS  within  30  days  of 
receipt  of  any  Essential  Fish  Habitat 
conservation  recommendations. 
Applicants  are  encouraged  to  provide 
the  Corps  multiple  copies  of 
notifications  to  expedite  agency 
notification. 

(f)  Wetland  Delineations:  Wetland 
delineations  must  be  prepared  in 
accordance  with  the  current  method 
required  by  the  Corps  (For  NWP  29  see 
paragraph  (b)(9)(iii)  for  parcels  less  than 
(V4-acre  in  size).  The  permittee  may  ask 
the  Corps  to  delineate  the  special 
aquatic  site.  There  may  be  some  delay 
if  the  Corps  does  the  delineation. 
Furthermore,  the  45-day  period  will  not 
start  until  the  wetland  delineation  has 
been  completed  and  submitted  to  the 
Corps,  where  appropriate. 

14.  Compliance  Certification.  Every 
permittee  who  has  received  NWP 
verification  bom.  the  Corps  will  submit 
a  signed  certification  regarding  the 
completed  work  and  any  required 
mitigation.  The  certification  will  be 
forwarded  by  the  Corps  with  the 
authorization  letter  and  will  include: 

(a)  A  statement  that  the  authorized 
work  was  done  in  accordance  with  the 
Corps  authorization,  including  any 
general  or  specific  conditions; 

(b)  A  statement  that  any  required 
mitigation  was  completed  in  accordance 
with  the  permit  conditions;  and 

(c)  The  signature  of  the  permittee 
certifying  the  completion  of  the  work 
and  mitigation. 

15.  Use  of  Multiple  Nationwide 
Permits.  The  use  of  more  than  one  NWP 
for  a  single  and  complete  project  is 
prohibited,  except  when  the  acreage  loss 
of  waters  of  the  US  authorized  by  the 
NWPs  does  not  exceed  the  acreage  limit 
of  the  NWP  with  the  highest  specified 
acreage  limit  (e.g.  if  a  road  crossing  over 
tidal  waters  is  constructed  under  NWP 
14,  with  associated  bank  stabilization 
authorized  by  NWP  13,  the  maximiun 
acreage  loss  of  waters  of  the  US  for  the 
total  project  caimot  exceed  Vs-acre). 

16.  Water  Supply  Intakes.  No  activity, 
including  structures  and  work  in 
navigable  waters  of  the  US  or  discharges 
of  dredged  or  fill  material,  may  occur  in 


the  proximity  of  a  public  water  supply 
intake  except  where  the  activity  is  for 
repair  of  the  public  water  supply  intake 
structures  or  adjacent  bank  stabilization. 

17.  Shellfish  Beds.  No  activity, 
including  structures  and  work  in 
navigable  waters  of  the  US  or  discharges 
of  dredged  or  fill  material,  may  occur  in 
areas  of  concentrated  shellfish 
populations,  unless  the  activity  is 
directly  related  to  a  shellfish  harvesting 
activity  authorized  by  NWP  4. 

18.  Suitable  Material.  No  activity, 
including  structures  and  work  in 
navigable  waters  of  the  US  or  discharges 
of  dredged  or  fill  material,  may  consist 
of  unsuitable  material  (e.g.,  trash, 
debris,  car  bodies,  asphalt,  etc.)  and 
material  used  for  construction  or 
discharged  must  be  free  from  toxic 
pollutants  in  toxic  amoimts  (see  section 
307oftheCWA). 

19.  Mitigation.  The  District  Engineer 
will  consider  the  factors  discussed 
below  when  determining  the 
acceptability  of  appropriate  and 
practicable  mitigation  necessary  to 
offset  adverse  effects  on  the  aquatic 
environment  that  are  more  than 
minimal. 

(a)  The  project  must  be  designed  and 
constructed  to  avoid  and  minimize 
adverse  effects  to  waters  of  the  US  to  the 
maximum  extent  practicable  at  the 
project  site  (i.e.,  on  site). 

(b)  Mitigation  in  all  its  forms 
(avoiding,  minimizing,  rectifying, 
reducing  or  compensating)  will  be 
required  to  the  extent  necessary  to 
ensure  that  the  adverse  effects  to  the 
aquatic  environment  are  minimal. 

(c)  Compensatory  mitigation  at  a 
minimum  one-for-one  ratio  will  be 
required  for  all  wetland  impacts 
requiring  a  PCN,  unless  the  District 
Engineer  determines  in  writing  that 
some  other  form  of  mitigation  would  be 
more  environmentally  appropriate  and 
provides  a  project-specific  waiver  of  this 
reqviirement.  Consistent  with  National ' 
policy,  the  District  Engineer  will 
establish  a  preference  for  restoration  of 
wetlands  as  compensatory  mitigation, 
with  preservation  used  only  in 
exceptional  circumstances. 

(d)  Compensatory  mitigation  (i.e., 
replacement  or  substitution  of  aquatic 
resources  for  those  impacted)  wiU  not 
be  used  to  increase  the  acreage  losses 
allowed  by  the  acreage  limits  of  some  of 
the  NWPs.  For  example,  V4-acre  of 
wetlands  cannot  be  created  to  change  a 
V4-acxe  loss  of  wetlands  to  a  V2-acre  loss 
associated  with  NWP  39  verification. 
However,  V2-acre  of  created  wetlands 
can  be  used  to  reduce  the  impacts  of  a 
V2-acre  loss  of  wetlands  to  the  minimum 
impact  level  in  order  to  meet  the 
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minimal  impact  requirement  associated 
with  NWPs. 

(e)  To  be  practicable,  the  mitigation 
must  be  available  and  capable  of  being 
done  considering  costs,  existing 
technology,  dnd  logistics  in  light  of  the 
overall  project  purposes.  Examples  of 
mitigation  that  may  be  appropriate  and 
practicable  include,  but  are  not  limited 
to:  reducing  the  size  of  the  project; 
establishing  and  maintaining  wetland  or 
upland  vegetated  buffers  to  protect  open 
waters  such  as  streams;  and  replacing 
losses  of  aquatic  resource  functions  and 
values  by  creating,  restoring,  enhancing, 
or  preserving  similar  functions  and 
values,  preferably  in  the  same 
watershed. 

(f)  Compensatory  mitigation  plans  for 
projects  in  or  near  streams  or  other  open 
waters  will  normally  include  a 
requirement  for  the  establishment, 
maintenance,  and  legal  protection  (e.g., 
easements,  deed  restrictions)  of 
vegetated  buffers  to  open  waters.  In 
many  cases,  vegetated  buffers  will  be 
the  only  compensatory  mitigation 
required.  Vegetated  buffers  should 
consist  of  native  species.  The  width  of 
the  vegetated  buffers  required  will 
address  dociunented  wateF  quality  or 
aquatic  habitat  loss  concerns.  Normally, 
the  vegetated  buffer  will  be  25  to  50  feet 
wide  on  each  side  of  the  stream,  but  the 
District  Engineers  may  require  slightly 
wider  vegetated  buffers  to  address 
documented  water  quality  or  habitat 
loss  concerns.  Where  both  wetlands  and 
open  waters  exist  on  the  project  site,  the 
Corps  will  determine  the  appropriate 
compensatory  mitigation  (e.g.,  stream 
buffers  or  wetlands  compensation) 
based  on  what  is  best  for  the  aquatic 
environment  on  a  watershed  basis.  In 
cases  where  vegetated  buffers  are 
determined  to  be  the  most  appropriate 
form  of  compensatory  mitigation,  the 
District  Engineer  may  waive  or  reduce 
the  requirement  to  provide  wetland 
compensatory  mitigation  for  wetland 
impacts. 

(g)  Compensatory  mitigation 
proposals  submitted  with  the 
"notification"  may  be  either  conceptual 
or  detailed.  If  conceptual  plans  are 
approved  under  the  verification,  then 
the  Corps  will  condition  the  verification 
to  require  detailed  plans  be  submitted 
and  approved  by  the  Corps  prior  to 
construction  of  the  authorized  activity 
in  waters  of  the  US. 

(h)  Permittees  may  propose  the  use  of 
mitigation  banks,  in-lieu  fee 
arrangements  or  separate  activity- 
specific  compensatory  mitigation.  In  all 
cases  that  require  compensatory 
mitigation,  the  mitigation  provisions 
will  specify  the  party  responsible  for 


accomplishing  and/or  complying  with 
the  mitigation  plan. 

20.  Spawning  Areas.  Activities, 
including  structures  and  work  in 
navigable  waters  of  the  US  or  discharges 
of  dredged  or  fill  material,  in  spawning 
areas  during  spawning  seasons  must  be 
avoided  to  \he  maximum  extent 
practicable.  Activities  that  result  in  the 
physical  destruction  (e.g.,  excavate,  fill, 
or  smother  downstream  by  substantial 
turbidity)  of  an  important  spawning  area 
are  not  authorized. 

21.  Management  of  Water  Flows.  To 
the  maximiun  extent  practicable,  the 
activity  must  be  designed  to  maintain 
preconstruction  downstream  flow 
conditions  (e.g.,  location,  capacity,  and 
flow  rates).  Fuithermore,  the  activity 
must  not  permanently  restrict  or  impede 
the  passage  of  nbrmal  or  expected  high 
flows  (unless  the  primary  purpose  of  the 
fill  is  to  impound  waters)  and  the 
structure  or  discharge  of  dredged  or  fill 
material  must  withstand  expected  high 
flows.  The  activity  must,  to  the 
maximum  extent  practicable,  provide 
for  retaining  excess  flows  from  the  site, 
provide  for  maintaining  surface  flow 
rates  from  the  site  similar  to 
preconstruction  conditions,  and  provide 
for  not  increasing  water  flows  bom  the 
project  site,  relocating  water,  or 
redirecting  water  flow  beyond 
preconstruction  conditions.  Stream 
channelizing  will  be  reduced  to  the 
minimal  amount  necessary,  and  the 
activity  must,  to  the  maximiun  extent 
practicable,  reduce  adverse  effects  such 
as  flooding  or  erosion  downstream  and 
upstream  of  the  project  site,  unless  the 
activity  is  part  of  a  larger  system 
designed  to  manage  water  flows.  In  most 
cases,  it  will  not  be  a  requirement  to 
conduct  detailed  studies  and  monitoring 
of  water  flow. 

This  condition  is  only  applicable  to 
projects  that  have  the  potential  to  affect 
waterflows.  While  appropriate  measures 
must  be  taken,  it  is  not  necessary  to 
conduct  detailed  studies  to  identify 
such  measures  or  require  monitoring  to 
ensure  their  effectiveness.  Normally,  the 
Corps  will  defer  to  state  and  local 
authorities  regarding  management  of 
water  flow. 

22.  Adverse  Effects  From 
Impoundments.  If  the  activity  creates  an 
impoundment  of  water,  adverse  effects 
to  the  aquatic  system  due  to  the 
acceleration  of  the  passage  of  water, 
and/or  the  restricting  its  flow  shall  be 
minimized  to  the  maximum  extent 
practicable.  This  includes  structures 
and  work  in  navigable  waters  of  the  US, 
or  discharges  of  dredged  or  fill  material. 

23.  Waterfowl  Breeding  Areas. 
Activities,  including  structures  and 
work  in  navigable  waters  of  the  US  or 


discharges  of  dredged  or  fill  material, 
into  breeding  areas  for  migratory 
waterfowl  must  be  avoided  to  the 
maximum  extent  practicable. 

24.  Removal  of  Temporary  Fills.  Any 
temporary  fills  must  be  removed  in  their 
entirety  and  the  affected  areas  returned 
to  their  preexisting  elevation. 

25.  Designated  Critical  Resource 
Waters.  Critical  resource  waters  include, 
NOAA-designated  marine  sanctuaries. 
National  Estuarine  Research  Reserves, 
National  Wild  and  Scenic  Rivers, 
critical  habitat  for  Federally  listed 
threatened  and  endangered  species, 
coral  reefs,  state  natural  heritage  sites, 
and  outstanding  national  resource 
waters  or  other  waters  officially 
designated  by  a  state  as  having 
particular  enviroiunental  or  ecological 
significance  and  identified  by  the 
District  Engineer  after  notice  and 
opportunity  for  public  conmient.  The 
District  Engineer  may  also  designate 
additional  critical  resource  waters  after 
notice  and  opportunity  for  comment. 

(a)  Except  as  noted  below,  discharges 
of  dredged  or  fill  material  into  waters  of 
the  US  are  not  authorized  by  NWPs  7, 
12, 14,  16,  17.  21.  29,  31.  35,  39,  40.  42, 
43,  and  44  for  any  activity  within,  or 
directly  affecting,  critical  resource 
waters,  including  wetlands  adjacent  to 
such  waters.  Discharges  of  dredged  or 
fill  materials  into  waters  of  the  US  may 
be  authorized  by  the  above  NWPs  in 
National  Wild  and  Scenic  Rivers  if  the 
activity  complies  with  General 
Condition  7.  Fiulher,  such  discharges 
may  be  authorized  in  designated  critical 
habitat  for  Federally  listed  threatened  or 
endangered  species  if  the  activity 
complies  with  General  Condition  1 1  and 
the  USFWS  or  the  NMFS  has  concurred 
in  a  determination  of  compliance  with 
this  condition. 

(b)  For  NWPs  3,  8,  10,  13,  15,  18,  19. 
22.  23,  25,  27,  28,  30,  33,  34,  36.  37,  and 
38.  notification  is  required  in 
accordance  with  General  Condition  13, 
for  any  activity  proposed  in  the 
designated  critical  resource  waters 
including  wetlands  adjacent  to  those 
waters.  The  District  Engineer  may 
authorize  activities  under  these  NWPs 
only  after  it  is  determined  that  the 
impacts  to  the  critical  resource  waters 
will  be  no  more  than  minimal. 

26.  Fills  Within  100-Year  Floodplains. 
For  purposes  of  this  General  Condition, 
100-year  floodplains  will  be  identified 
through  the  existing  Federal  Emergency 
Management  Agency's  (FEMA)  Flood 
Insiuance  Rate  Maps  or  FEMA-approved 
local  floodplain  maps. 

(a)  Discharges  in  Floodplain:  Below 
Headwaters.  Discharges  of  dredged  or 
fill  material  into  waters  of  the  US  within 
the  mapped  100-year  floodplain.  below 
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headwaters  (i.e.  five  cfs),  resulting  in 
p>ennanent  above-grade  fills,  are  not 
authorized  by  NWPs  39. 40.  42, 43.  and 
44. 

(b)  Discbarges  in  Floodway;  Above 
Headwaters.  Discharges  of  dredged  or 
fill  material  into  waters  of  the  US  within 
the  FEMA  or  locally  mapped  floodway. 
resulting  in  permanent  above-grade  fills. 
are  not  authorized  by  NWPs  39, 40.  42. 
and  44. 

(c)  The  permittee  must  comply  with 
any  applicable  FEMA-approved  state  or 
local  floodplain  management 
requirements. 

27.  Construction  Period.  For  activities 
that  have  not  been  verified  by  the  Corps 
and  the  project  was  commenced  or 
under  contract  to  commence  by  the 
expiration  date  of  the  NWP  (or 
modification  or  revocation  date),  the 
work  must  be  completed  within  12- 
months  after  such  date  (including  any 
modification  that  affects  the  project). 

For  activities  that  have  been  verified 
and  the  project  was  commenced  or 
imder  contract  to  commence  within  the 
verification  period,  the  work  must  be 
completed  by  the  date  detennined  by 
the  Corps. 

For  projects  that  have  been  verified  by 
the  Corps,  an  extension  of  a  Corps 
approved  completion  date  maybe 
requested.  This  request  must  be 
submitted  at  least  one  month  before  the 
previously  approved  completion  date. 


D.  Further  Information 

1.  District  Engineers  have  authority  to 
determine  if  an  activity  complies  with 
the  terms  and  conditions  of  an  NWP. 

2.  NWPs  do  not  obviate  the  need  to 
obtain  other  Federal,  state,  or.local 
permits,  approvals,  or  authorizations 
required  by  law.  j 

3.  NWPs  do  not  grant  any  property 
rights  or  exclusive  privileges. 

4.  NWPs  do  not  authorize  any  injxuy 
to  the  property  or  rights  of  others. 

5.  NWPs  do  not  authorize  interference 
with  any  existing  or  proposed  Federal 
project. 

E.  Definitions 

Best  Management  Practices  (BMPs): 
BMPs  are  policies,  practices, 
procedures,  or  structiues  implemented 
to  mitigate  the  adverse  enviroiunental 
effects  on  surface  water  quality  resulting 
from  development.  BMPs  are 
categorized  as  structural  or  non- 
structural. A  BMP  policy  may  affect  the 
limits  on  a  development. 

Compensatory  Mitigation :  For 
piuposes  of  Section  10/404, 
compensatory  mitigation  is  the 
restoration,  creation,  enhancement,  or  in 
exceptional  circumstances,  preservation 
of  wetlands  and/or  other  aquatic 


resources  for  the  piupose  of 
compensating  for  unavoidable  adverse 
impacts  which  remain  after  all 
appropriate  and  practicable  avoidance 
and  minimization  has  been  achieved. 

Creation:  The  establishment  of  a 
wetland  or  other  aquatic  resource  where 
one  did  not  formerly  exist. 

Enhancement:  Activities  conducted  in 
existing  wetlands  or  other  aquatic 
resources  that  increase  one  or  more 
aquatic  functions. 

Ephemeral  Stream:  An  ephemeral 
stream  has  flowing  water  only  during 
and  for  a  short  duration  after, 
precipitation  events  in  a  typical  year. 
Ephemeral  stream  beds  are  located 
above  the  water  table  year-round. 
Groimdwater  is  not  a  soiu-ce  of  water  for 
the  stream.  Runoff  ft-om  rainfall  is  the 
primary  source  of  water  for  stream  flow. 
Farm  Tract:  A  unit  of  contiguous  land 
under  one  ownership  that  is  operated  as 
a  farm  or  part  of  a  farm. 

Flood  Fringe:  That  portion  of  the  100- 
year  floodplain  outside  of  the  floodway 
(often  referred  to  as  "floodway  hinge"). 

Floodway:  The  area  regulated  by 
Federal,  state,  or  local  requirements  to 
provide  for  the  discharge  of  the  base 
flood  so  the  cvunulative  increase  in 
water  surface  elevation  is  no  more  than 
a  designated  amount  (not  to  exceed  one 
foot  as  set  by  the  National  Flood 
Insurance  Program)  within  the  100-year 
floodplain. 

Independent  Utility:  A  test  to 
determine  what  constitutes  a  single  and 
complete  project  in  the  Corps  regulatory 
program.  A  project  is  considered  to  have 
independent  utility  if  it  would  be 
constructed  absent  the  construction  of 
other  projects  in  the  project  area. 
Portions  of  a  multi-phase  project  that 
depend  upon  other  phases  of  the  project 
do  not  have  independent  utility.  Phases 
of  a  project  that  would  be  constructed 
even  if  the  other  phases  were  not  built 
can  be  considered  as  separate  single  and 
complete  projects  with  independent 
utility. 

Intermittent  Stream:  An  intermittent 
stream  has  flowing  water  during  certain 
times  of  the  year,  when  groimdwater 
provides  water  for  stream  flow.  Ehuing 
dry  periods,  intermittent  streams  may 
not  have  flowing  water.  Rxmoff  from 
rainfall  is  a  supplemental  source  of 
water  for  stream  flow. 

Loss  of  Waters  of  the  US:  Waters  of 
the  US  that  include  the  filled  area  and 
other  waters  that  are  permanently 
adversely  affected  by  flooding, 
excavation,  or  drainage  because  of  the 
regulated  activity.  Permanent  adverse 
effects  include  permanent  above-grade, 
at-grade,  or  below-grade  fills  that  change 
an  aquatic  area  to  dry  land,  increase  the 
bottom  elevation  of  a  waterbody,  or 


change  the  use  of  a  waterbody.  The 
acreage  of  loss  of  waters  of  the  US  is  the 
threshold  measurement  of  the  impact  to 
existing  waters  for  determining  whether 
a  project  may  qualify  for  an  NWP;  it  is 
not  a  net  threshold  that  is  calculated 
after  considering  compensatory 
mitigation  that  may  be  used  to  offset 
losses  of  aquatic  functions  and  values. 
The  loss  of  stream  bed  includes  the 
linear  feet  of  stream  bed  that  is  filled  or 
excavated.  Waters  of  the  US  temporarily 
filled,  flooded,  excavated,  or  drained, 
but  restored  to  preconstruction  contours 
and  elevations  after  construction,  are 
not  included  in  the  measurement  of  loss 
of  waters  of  the  US.  Impacts  to 
ephemeral  waters  are  only  not  included 
in  the  acreage  or  linear  foot 
measurements  of  loss  of  waters  of  the 
US  or  loss  of  stream  bed.  for  the  purpose 
of  determining  compliance  with  the 
threshold  limits  of  the  NWPs. 

Non-tidal  Wetland:  A  non-tidal 
wetland  is  a  wetland  (i.e.,  a  water  of  the 
US)  that  is  not  subject  to  the  ebb  and 
flow  of  tidal  waters.  The  definition  of  a 
wetland  can  be  fqund  at  33  CFR 
328.3(b).  Non-tidal  wetlands  contiguous 
to  tidal  waters  are  located  landward  of 
the  high  tide  line  (i.e.,  spring  high  tide 
line). 

Open  Water:  An  area  that,  diuing  a 
year  with  normal  patterns  of 
precipitation,  has  standing  or  flowing 
water  for  sufficient  duration  to  establish 
an  ordinary  high  water  mark.  Aquatic 
vegetation  within  the  area  of  standing  or 
flowing  water  is  either  non-emergent, 
sparse,  or  absent.  Vegetated  shallows  are 
considered  to  be  open  waters.  The  term 
"open  water"  includes  rivers,  streams, 
lakes,  and  ponds.  For  the  purposes  of 
the  NWPs,  this  term  does  not  include 
ephemeral  waters. 

Perennial  Stream:  A  pereimial  stream 
has  flowing  water  year-round  diuing  a 
typical  year.  The  water  table  is  located 
above  the  stream  bed  for  most  of  the 
year.  Groundwater  is  the  primary  source 
of  water  for  stream  flow.  Runoff  from 
rainfall  is  a  supplemental  source  of 
water  for  stream  flow. 

Permanent  Above-grade  Fill:  A 
discharge  of  dredged  or  fill  material  into 
waters  of  the  US,  including  wetlands, 
that  results  in  a  substantial  increase  in 
ground  elevation  and  permanently 
converts  part  or  all  of  the  waterbody  to 
dry  land.  Structural  fills  authorized  by 
NWPs  3,  25,  36,  etc.  are  not  included. 

Preservation:  The  protection  of 
ecologically  important  wetlands  or  other 
aquatic  resources  in  perpetuity  through 
the  implementation  of  appropriate  legal 
and  physical  mechanisms.  Preservation 
may  include  protection  of  upland  areas 
adjacent  to  wetlands  as  necessary  to 
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ensure  protection  and/ or  enhancement 
of  the  overall  aquatic  ecosystem. 

Restoration:  Re-establishment  of 
wetland  and/or  other  aquatic  resource 
characteristics  and  function(s)  at  a  site 
where  they  have  ceased  to  exist,  or  exist 
in  a  substantially  degraded  state. 

Riffle  and  Pool  Complex:  Riffle  and 
pool  complexes  are  special  aquatic  sites 
under  the  404(b)(1)  Guidelines.  Riffle 
and  pool  complexes  sometimes 
characterize  steep  gradient  sections  of 
streams.  Such  stream  sections  are 
recognizable  by  their  hydraulic 
characteristics.  The  rapid  movement  of 
water  over  a  course  substrate  in  riffles 
results  in  a  rough  flow,  a  turbulent 
surface,  and  high  dissolved  oxygen 
levels  in  the  water.  Pools  are  deeper 
areas  associated  with  riffles.  A  slower 
stream  velocity,  a  streaming  flow,  a 
smooth  surface,  and  a  finer  substrate 
characterize  pools. 

Single  and  Complete  Project:  The 
term  "single  and  complete  project"  is 
defined  at  33  CFR  330.2(i)  as  the  total 
project  proposed  or  accomplished  by 
one  owner/developer  or  partnership  or 
other  association  of  owners/developers 
(see  definition  of  independent  utility). 
For  linear  projects,  the  "single  and 
complete  project"  (i.e.,  a  single  and 
complete  crossing)  will  apply  to  each 
crossing  of  a  separate  water  of  the  US 
(i.e.,  a  single  waterbody)  at  that  location. 
An  exception  is  for  linear  projects 
crossing  a  single  waterbody  several 
times  at  separate  and  distant  locations: 
each  crossing  is  considered  a  single  and 
complete  project.  However,  individual 
channels  in  a  braided  stream  or  river,  or 
individual  arms  of  a  large,  irregularly 
shaped  wetland  or  lake,  etc.,  are  not 
separate  waterbodies. 

Stormwater  Management:  Stormwater 
management  is  the  mechanism  for 
controlling  stormwater  runoff  for  the 
purposes  of  reducing  downstream 
erosion,  water  quality  degradation,  and 
flooding  and  mitigating  the  adverse 


effects  of  changes  in  land  use  on  the 
aquatic  environment. 

Stormwater  Management  Facilities: 
Stormwater  management  facilities  are 
those  facilities,  including  but  not 
limited  to,  stormwater  retention  and 
detention  ponds  and  BMPs,  which 
retain  water  for  a  period  of  time  to 
control  runoff  and/or  improve  the 
quality  (i.e.,  by  reducing  the 
concentration  of  nutrients,  sediments, 
hazardous  substances  and  other 
pollutants)  of  stormwater  runoff. 

Stream  Bed:  The  substrate  of  the 
stream  channel  between  the  ordinary 
high  water  marks.  The  substrate  may  be 
bedrock  or  inorganic  particles  that  range 
in  size  from  clay  to  boulders.  Wetlands 
contiguous  to  the  stream  bed,  but 
outside  of  the  ordinary  high  water 
marks,  are  not  considered  part  of  the 
stream  bed. 

Stream  Channelization:  The 
manipulation  of  a  stream  channel  to 
increase  the  rate  of  water  flow  through 
the  stream  channel.  Manipulation  may 
include  deepening,  widening, 
straightening,  armoring,  or  other 
activities  that  change  Ae  stream  cross- 
section  or  other  aspects  of  stream 
channel  geometry  to  increase  the  rate  of 
water  flow  through  the  stream  channel. 
A  chaimelized  stream  remains  a  water 
of  the  US,  despite  the  modifications  to 
increase  the  rate  of  water  flow. 

Tidal  Wetland:  A  tidal  wetland  is  a 
wetland  (i.e.,  water  of  the  US)  that  is 
inundated  by  tidal  waters.  The 
definitions  of  a  wetland  and  tidal  waters 
can  be  found  at  33  CFR  328.3(b)  and  33 
CFR  328.3(f),  respectively.  Tidal  waters 
rise  and  fall  in  a  predictable  and 
measurable  rhythm  or  cycle  due  to  the 
gravitational  pulls  of  the  moon  and  sun. 
Tidal  waters  end  where  the  rise  and  fall 
of  the  water  surface  can  no  longer  be 
practically  measured  in  a  predictable 
rhythm  due  to  masking  by  other  waters, 
wind,  or  other  effects.  Tidal  wetlands 
are  located  channelward  of  the  high  tide 
line  (i.e.,  spring  high  tide  line)  and  are 


inundated  by  tidal  waters  two  times  per 
lunar  month,  during  spring  high  tides. 

Vegetated  Buffer:  A  vegetated  upland 
or  wetland  area  next  to  rivers,  streams, 
lakes,  or  other  open  waters  which 
separates  the  open  water  &x)m 
developed  areas,  including  agricultural 
land.  Vegetated  buffers  provide  a  variety 
of  aquatic  habitat  functions  and  values 
(e.g.,  aquatic  habitat  for  fish  and  other 
aquatic  organisms,  moderation  of  water 
temperature  changes,  and  detritus  for 
aquatic  food  webs)  and  help  improve  or 
maintain  local  water  quality.  A 
vegetated  buffer  can  be  established  by 
maintaining  an  existing  vegetated  area 
or  planting  native  trees,  shrubs,  and 
herbaceous  plants  on  land  next  to  open- 
waters.  Mowed  lawns  are  not 
considered  vegetated  buffers  because 
they  provide  little  or  no  aquatic  habitat 
functions  and  values.  The  establishment 
and  maintenance  of  vegetated  buffers  is 
a  method  of  compensatory  mitigation 
that  can  be  used  in  conjunction  with  the 
restoration,  creation,  enhancement,  or 
preservation  of  aquatic  habitats  to 
ensure  that  activities  authorized  by 
NWPs  result  in  minimal  adverse  effects 
to  the  aquatic  environment.  (See 
General  Condition  19.) 

Vegetated  Shallows:  Vegetated 
shallows  are  special  aquatic  sites  under 
the  404(b)(1)  Guidelines.  They  are  areas 
that  are  permanently  inundated  and 
under  normal  circumstances  have 
rooted  aquatic  vegetation,  such  as 
seagrasses  in  marine  and  estuarine 
systems  and  a  variety  of  vascular  rooted 
plants  in  freshwater  systems. 

Waterbody:  A  waterbody  is  any  area 
that  in  a  normal  year  has  water  flowing 
or  standing  above  ground  to  the  extent 
that  evidence  of  an  ordinary  high  water 
mark  is  established.  Wetlands 
contiguous  to  the  waterbody  are 
considered  part  of  the  waterbody. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  43  and  45 

[Doclwt  No.:  FAA-200a-«017;  Amendment 
Na  43-38  and  45-23] 

RIN2^20-AH11  I 

Safe  Disposition  of  Ufe-Umited 
Aircraft  Parts 


agency:  Federal  Aviation 
Administration  (FAA) 
action:  Final  rule. 


.DOT. 


SUMMARY:  This  action  responds  to  the 
Wendell  H.  Ford  Investment  and  Reform 
Act  for  the  21st  Centiuy  by  requiring 
that  all  persons  who  remove  any  life- 
limited  aircraft  part  safely  control  that 
pat.  The  disposition  must  deter  the 
installation  of  that  part  after  it  has 
reached  its  life  limit.  The  rule  vdll 
reduce  the  risk  of  life-limited  parts 
being  used  beyond  their  life  limits.  This 
rule  also  requires  that  type  certificate 
and  design  approval  holders  of  life- 
limited  parts  provide  instructions  on 
how  to  mark  a  part  indicating  its  current 
status,  when  requested  by  persons 
removing  such  a  part. 
EFFECTIVE  DATE:  Effective  /^ril  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Al 
Michaels,  Flight  Standards  Service, 
AFS-300,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-7501,  facsimile 
(202)  267-5115,  or  e-mail:  ' 
aJbert.michaels@faa.gov. 

SUPPLEMENTARY  MFORMATKIN: 
Availability  of  Rulemaking  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
PMS)  web  page  (http://dms.dot.gov/ 
search]. 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  seliected,  click  on  the 
doaunent  niunber  for  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www.faa.gov/avr/ 
aimhome.htm  or  the  Federal  Register's 
web  page  at  http:// 
www.access.gpo.gov.su_docs/aces/ 
acesl40.html. 


You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591.  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  number  of  this  rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  information  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jiuisdiction. 
Therefore,  any  small  entity  that  has  a 
question  regarding  this  document  may 
contact  their  local  FAA  official,  or  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  can  find  out 
more  about  SBREFA  on  the  Internet  at 
our  site,  http://www.faa.gov/avr/arm/ 
sbrefa.htm.  For  more  information  on 
SBREFA,  e-mail  us  9-AWA- 
SBREFA@faa.gov. 

Background 

The  FAA  has  found  life-limited  parts 
that  exceeded  their  life-limits  installed 
on  type-certificated  products  during 
accident  investigations  and  in  routine 
surveillance.  Although  such  installation 
of  life-limited  parts  violates  existing 
FAA  regulations,  concerns  have  arisen 
regarding  the  disposition  of  these  life- 
limited  parts  when  they  have  reached 
their  life  limits. 

Concerns  over  the  use  of  life-limited 
aircraft  parts  led  Congress  to  pass  a  law 
requiring  the  safe  disposition  of  these 
parts.  The  Wendell  H.  Ford  Investment 
and  Reform  Act  for  the  21st  Centiuy 
(Public  Law  106-181),  added  section 
44725  to  Title  49,  United  States  Code, 
as  follows: 

Sec.  44725.  Life-limited  Aircraft  Parts 

IN  GENERAL— The  Administrator  of  the 
Federal  Aviation  Administration  shall 
conduct  a  rulemaking  proceeding  to  require 
the  safe  disposition  of  life-limited  parts 
removed  from  an  aircraft.  The  rulemking 
proceeding  shall  ensure  that  the  disposition 
deter  installation  on  an  aircraft  of  a  life- 
limited  part  that  has  reached  or  exceeded  its 
life  limits. 

(b)  SAFE  DISPOSITION— For  the  purposes 
of  this  section,  safe  disposition  includes  any 
of  the  following  methods: 

(1)  The  part  may  be  segregated  under 
circumstances  that  preclude  its  installation 
on  an  aircraft. 

(2)  The  part  may  be  permanently  marked 
to  indicate  its  used  life  status. 

(3)  The  part  may  be  destroyed  in  any 
manner  calculated  to  prevent  reinstallation 
in  an  aircraft. 

(4)  The  part  may  be  marked,  if  practicable, 
to  include  the  recordation  of  hours,  cycles,  or 


other  airworthiness  information.  If  the  parts 
are  marked  with  cycles  or  hours  of  usage, 
that  information  must  be  updated  every  time 
the  part  is  removed  from  service  or  when  the 
part  is  retired  from  service. 

(5)  Any  other  method  approved  by  the 
Administrator. 

(c)*  *  * 

(d)  PRIOR-REMOVED  UFE-LIMITED 
PARTS — No  rule  issued  under  subsection  (a) 
shall  require  the  marking  of  parts  removed 
fttjm  aircraft  before  the  effective  date  of  the 
rules  issued  under  subsection  (a),  nor  shall 
any  such  rule  forbid  the  installation  of  an 
otherwise  airworthy  life-limited  part. 

This  rule  carries  out  the  requirements  of 
section  44725. 


Current  Requirements   , 

The  type  design  of  an  aircraft,  aircraft 
engine,  or  propeller  includes  the 
Instructions  for  Continued 
Airworthiness  (ICA),  which  includes  the 
Airworthiness  Limitations  that  describe 
life  limits  for  parts  installed  on  the 
product.  See,  for  instance,  14  CFR 
21.3(c)  and  21.50. 

In  order  for  an  aviation  product  to 
comply  with  its  type  design,  the  life- 
limited  parts  installed  on  it  must  fall 
within  the  acceptable  ranges  described 
in  the  Airworthiness  Limitations  section 
of  the  Instructions  for  Continued 
Airworthiness.  For  this  reason, 
installation  of  a  life-limited  part  after 
the  mandatory  replacement  time  has 
been  reached  would  be  a  violation  of  the 
maintenance  regulations.  Section 
43.13(b)  requires  that  maintenance  work 
be  completed  so  that  the  product 
worked  on  "vdll  be  at  least  equal  to  its 
original  or  properly  altered 
condition.*  *  *"  The  product  is  not  at 
least  equal  to  its  original  or  properly 
altered  condition  if  a  life-limited  part 
has  reached  or  exceeded  its  life  limit. 

Existing  regidations  require  that 
specific  markings  be  placed  on  all  life- 
Umited  parts  at  the  time  of  manufactiue. 
This  includes  permanently  marking  the 
part  with  a  part  number  (or  equivalent) 
and  a  serial  number  (or  equivalent).  See 
14  CFR  45.14. 

Persons  who  install  parts  must  have 
adequate  information  to  determine  a 
part's  current  life  status.  In  particular, 
documentation  problems  may  mislead 
an  installer  concerning  the  life 
remaining  for  a  life-limited  part.  This 
rule  further  provides  for  the  data  needs 
of  subsequent  installers  to  ensiu«  they 
know  the  life  remaining  on  a  part  and 
prevent  the  part  being  used  beyond  its 
life  limit. 

Existing  regulations  provide  for 
records  on  life-limited  p£urts  that  are 
installed  on  aircraft.  The  regulations 
require  that  each  owner  or  operator 
under  §  91.417(a)(2)(ii)  and  each 
certificate  holder  under 
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§  121.380(a)(2)(iii)  or  §  135.439(a)(2)(ii), 
maintain  records  showing  "the  current 
status  of  life-limited  parts  of  each 
airframe,  engine,  propeller,  rotor,  and 
appliance."  These  regulations  do  not 
govern  the  disposition  of  the  part  when 
it  is  removed  from  the  aircraft.  If  the 
part  is  intended  to  be  reinstalled, 
however,  a  record  of  the  life  status  of 
the  part  will  be  needed  at  the  time  of 
reinstallation  to  show  that  the  part  is 
within  its  life  limit  and  to  create  the 
required  record  under 
§§91.417(a)(2)(u),  121.380(a){2)(iii),  or 
135.439(a)(2)(ii),  as  applicable. 
Therefore,  when  a  life-limited  part  is 
removed  bom  an  aircraft  and  that  part 
is  intended  to  be  reinstalled  in  an 
aircraft,  industry  practice  is  to  make  a 
record  of  the  part's  current  status  at  the 
time  of  removal.  Repair  stations,  air 
carriers,  and  fixed  base  operators 
(FBO's)  have  systems  in  place  to  keep 
acciuate  records  of  such  parts  to  ensiu« 
that  they  can  reinstall  the  parts  and 
have  the  required  records  to  show  that 
the  part  is  airworthy. 

If  the  part  is  not  intended  to  be 
reinstalled,  however,  under  existing 
regiilations  and  practice  there  is  no 
record  required  or  routinely  made  when 
a  part  is  removed  from  an  aircraft.  The 
part  may  be  at  the  end  of  its  life  limit 
and  not  eligible  for  installation.  Or,  the 
part  may  not  have  reached  the  end  of  its 
life  limit,  but  is  so  close  that 
reinstallation  would  not  be  practicable. 
In  these  cases  industry  practices  vary. 
For  instance,  the  part  might  be  put  in  a 
bin  and  later  sold  as  scrap  metal,  it 
might  be  used  as  a  training  aid,  or  it 
might  be  mutilated. 

'The  Notice  of  Proposed  Rulemaking, 
Notice  No.  00-11,  proposed  procedures 
for  carrying  out  the  statute.  65  FR  58878 
(October  2,  2000)? 

Discussion  of  Comments  and  Sefrtion  by 
Section  Analysis 

Thirty-nine  commenters  provided 
comments  on  the  proposed  rule.  The 
commenters  included  industry 
associations,  air  carriers,  manufacturers, 
repair  stations,  representatives  of 
employees,  a  foreign  civil  air  authority, 
and  individuals. 

The  FAA  has  made  changes  to  the 
final  rule  in  response  to  the  comments. 
The  comments  are  discussed  below 
along  vfith  the  provisions  of  the  final 
rule.  First  we  discuss  comments  not 
specific  to  one  section,  then  we  discuss 
more  specific  comments  organized  by 
section.  The  final  rule  as  adopted  is 
described  below. 

General  Conuii«itB 

Comment:  Some  commenters  urge 
that  the  statute  "requires  the  safe 


disposition  of  life-limited  parts  that 
have  reached  or  exceeded  their  life 
limits."  Conunent  33  at  4,'  emphasis  in 
original.  Some  commenters  state  that 
the  statute  was  intended  to  apply  only 
when  the  part  has  reached  or  exceeded 
its  life  limit,  not  each  time  during  the 
life  of  the  part  that  it  is  removed  from 
an  aircraft. 

FAA  Response:  The  FAA  disagrees 
with  the  commenters'  interpretation  of 
the  statute.  In  paraphrasing  the  statute 
the  commenters  omitted  the  end  of  the 
first  sentence  and  the  beginning  of  the 
second  sentence  of  section  44725(a). 
Those  portions  have  meaning,  however. 
Section  44725(a)  provides: 

The  Administrator  of  the  Federal  Aviation 
Administration  shall  conduct  a  rulemaking 
proceeding  to  require  the  safe  disposition  of 
life-limited  parts  removed  from  an  aircraft. 
The  rulemaking  proceeding  shall  ensure  that 
the  disposition  deter  installation  on  an 
aircraft  of  a  life-limited  part  that  has  reached 
or  exceeded  its  life  limits. 

The  first  sentence  does  not  apply  only 
to  parts  that  have  reached  or  exceeded 
their  life  limit.  It  requires  safe 
disposition  of  all  life-limited  parts  that 
are  removed  from  aircraft.  Note  that  one 
method  of  safe  disposition  permitted  in 
section  44725(b)(4)  is  updating  the 
marking  on  a  part  "every  time  the  part 
is  removed  form  service  or  when  the 
part  is  retired  from  service."  This  shows 
that  the  safe  disposition  of  parts  must 
occiu'  every  time  the  part  is  removed, 
not  just  when  the  part  has  reached  the 
end  of  its  life  limit  or  is  retired  from 
service. 

The  second  sentence  in  section 
44725(a)  requires  that  the  rule  deter  use 
of  parts  beyond  their  life  limits.  This 
does  not  mean  that  safe  disposition  is 
only  required  when  parts  reach  their  life 
limits.  Indeed,  no  one  can  determine 
whether  a  part  has  reached  the  end  of 
its  life  unless  it  has  been  properly 
disposed  of  each  time  it  is  removed 
from  an  aircraft  during  its  life,  ensuring 
that  its  current  life  status  is  accurately 
reflected  in  marking  or  other  records. 
The  NPRM,  and  the  final  rule,  deter  the 
use  of  parts  beyond  their  life  limits  by 
requiring  accurate  records  each  time  the 
part  is  removed  from  a  type  certificated 
product. 

Further,  it  is  FAA's  experience  that 
most  parts  that  are  retired  from  service 
have  not  reached  or  exceeded  their  life 
limits.  They  may  have  a  few  hours  or 
cycles  left,  and  are  not  considered  to 
have  enough  life  left  to  make  it  practical 
to  reinstall  them.  These  parts  now  often 
are  treated  as  scrap  or  discarded.  If  the 
FAA  were  to  agree  with  the  commenters 


'  The  documents  in  the  electronic  docket  are 
numbered  in  the  order  in  which  they  were  posted. 


that  the  statute  does  not  apply  to  such 
parts,  these  parts  could  continue  to  be 
placed  in  the  scrap  bin  with  no  accurate 
life  status  on  their  markings  or  other 
records.  The  FAA  has  seen  instances  in 
which  parts  sent  for  scrap  have  been 
reinstalled  on  aircraft.  However,  if  the 
part  were  returned  to  service,  it  soon 
would  reach  or  exceed  its  life  limit.  The 
rule  deters  use  of  such  parts  beyond 
their  life  limits  by  ensuring  that  the 
current  life  status  accompanies  the  part 
and  informs  the  next  user  about  the  life 
status  of  that  part. 

We  note  also  if  FAA  were  to  agree 
with  the  commenters  that  the  statute 
does  not  apply  to  parts  that  are  retired 
from  service  before  they  have  reached 
their  life  limits,  the  statute  would  apply 
to  very  few  parts.  The  FAA  does  not 
believe  Congress  intended  the  statute  to 
be  almost  a  nullity. 

Comment:  One  commenter  suggested 
that  FAA  add  to  §43.5,  Approval  for 
retiun  to  service  after  maintenance, 
preventive  maintenance,  rebuilding,  or 
alteration,  a  new  paragraph  (d)  stating, 
"The  records  for  life-limited  parts  show 
that  any  such  part  is  serviceable  and  the 
remaining  life  is  identified." 

FAA  Response:  The  FAA  does  not 
conciu  with  this  recommendation  as 
this  is  covered  in  other  portions  of  the 
Code  of  Federal  Regulations,  which 
require  that  records  contain  "the  current 
status  of  life-limited  parts  of  each 
airframe,  engine,  propeller,  rotor,  and 
applicant."  See  §§91.417(a)(2)(ii), 
121.380(a)(2)(iii),  and  135.439(a)(2)(ii). 

Comment:  One  commenter  states  that 
air  carriers  will  have  to  change  their 
existing  record  keeping  system.  Another 
states  that  FAA  form  8130-*3, 
Airworthiness,  Approval  Tag,  should  be 
used  rather  than  creating  a  new  system. 

FAA  Response:  FAA  has  added  new 
§  43.10(c)(1)  that  permits  the  part  to  be 
controlled  using  any  record  keeping 
system  that  substantiates  the  part 
number,  serial  number,  and  current 
status.  The  FAA  recognizes  that  many 
current  systems  already  meet  the 
requirements  of  the  rule. 

Comment:  One  commenter  states  that 
the  rule  should  apply  to  "all  life-limited 
parts  at  the  time  of  return  to  service 
after  the  effective  date."  Another 
conunenter  states  that  the  rule  should 
state  clearly  that  it  is  the  installer's 
responsibility  to  ensiu^  the  part  is 
serviceable  before  it  is  installed. 

FAA  Response:  Section  44725  of  the 
statute  specifically  requires  the  safe 
disposition  of  life-limited  parts  at  the 
time  of  removal.  The  FAA  agrees  that  it 
is  the  installer's  responsibility  to 
determine  airworthiness  before 
returning  a  part  to  service.  This  rule 
assists  the  installer  by  ensuring  that  an 
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acciirate  record  is  made  at  the  time  of 
removal. 

Comment:  One  commenter  states  that 
the  rule  does  not  define  responsible 
persons  as  certificated  persons.  Two 
commenters  expressed  concerns  that 
non-certificated  persons  and  owners/ 
operators  are  subject  to  the  proposed 
rule. 

FAA  Response:  The  rule  does  not 
apply  only  to  certificated  persons  that 
remove  parts;  it  applies  to  all  persons 
that  remove  parts.  The  same  safety 
considerations  apply  whether  the 
remover  is  a  certificated  person  or  not. 

Section  by  Section  Commoits 

§  43.1(c)    Applicability     ! 

Proposal:  We  proposed  a  new 
paragraph  (c)  in  the  applicability  section 
of  part  43  to  include  persons  who 
remove,  store,  and  disposition  life- 
limited  parts  from  a  type-certificated 
product. 

Comment:  Some  commenters  state 
that  currently  the  FAA  niles  do  not 
consider  removal  of  parts  as 
maintenance.  They  state  that  including 
proposed  §  43.10  in  part  43  will  make 
these  activities  maintenance  and  will 
require  that  persons  who  remove, 
segregate,  and  disposition  life-limited 
parts  be  certificated  by  the  FAA. 
Another  commenter  states  that  removal, 
segregation,  and  disposing  of  parts  are 
already  standard  maintenance  practices. 
Another  commenter  feels  that  §  43.1, 
Applicability,  is  not  needed  because 
proper  management  of  parts  is  already 
a  part  of  maintenance. 

FAA  Response:  The  NPRM  did  not 
address  imder  what  cinnunstances 
removal,  segregation,  and  disposition  of 
life-limited  parts  is  part  of  maintenance. 
The  NPRM  did  not  propose  that  all 
removal,  segregation,  and  dispositioning 
must  be  done  by  a  certificated  person. 
Indeed,  the  NPRM  proposed  to  expand 
the  applicability  of  part  43  to  clearly 
cover  these  tasks  in  all  cases,  by  adding 
S  43.1(c). 

We  note  that  removal,  segregation, 
and  dispositioning  of  parts  is  closely 
related  to  maintenance,  and  often  is 
considered  to  be  maintenance.  See  In 
the  Matter  of  Stambaugh  's  Air  Service. 
Inc..  FAA  Order  No.  2001-7  (2001),  in 
which  the  removal  of  an  engine  from  a 
Boeing  737.  not  for  the  purpose  of 
performing  othw  maintenance  on  the 
aircraft  or  engine,  was  itself  considered 
to  be  maintenance.  Proper  removal 
procedures  must  be  iised  in  order  to 
ensure  the  continued  airworthiness  of 
not  only  the  parts  removed  but  also 
adjacent  parts  or  assemblies. 
Maintenance  manuals  have 
maintenance  instructions  for  proper 


disassembly  and  removal  procediu«s  to 
be  used  in  maintaining  the  aircraft.  To 
maintain  the  current  status  of  a  life- 
limited  part  required  by  regulation, 
parts  must  be  controlled  from  the  time 
they  are  originally  installed  new 
through  subsequent  installations.  These 
controls  include  maintaining  acciuate 
records,  proper  storage,  and  approved 
procedures  used  for  installation  and/or 
removal  of  the  parts. 

In  any  event,  this  rulemaking  does  not 
address  imder  what  circumstances 
removal  of  a  part  is  considered  to  be 
maintenance  and  must  be  done  by  a 
certificated  person,  and  when  removal 
is  not  maintenance.  This  rulemaking 
does  provide  that  whenever  a  life- 
limited  part  is  removed  from  a  type 
certificated  product,  the  remover  must 
control  the  part  in  accordance  with  this 
rule. 

New  §  43.1(c):  We  changed  the 
wording  to  be  parallel  with  other  §  43.1 
paragraphs. 

§43.10    Disposition  of  Life-Limited 
Aircraft  Parts 

Proposal:  We  proposed  adding  a  new 
section  (§43.10)  to  part  43  to 
incorporate  the  new  legislation. 

Comment:  No  comments  were 
received  on  creating  a  new  §  43.10. 

New  §43.10:  This  section  carries  out 
section  44725. 

§43.1 0(a)    Definitions  Used  in  This 
Section 

Proposal:  Paragraph  (a)  proposed 
definitions  for  "life-limited  part"  and 
"life  status." 

Comment:  Seven  commenters  either 
oppose  placing  the  definition  of  life- 
limited  part  in  part  43,  or  suggest  it  be 
moved  to  part  1.  Definitions  and 
abbreviations. 

FAA  Response:  The  definiticm  was 
placed  in  part  43  as  part  of  this 
rulemaking  to  better  enhance  the 
imderstanding  of  the  requirements  for 
life-limited  parts. 

Conmient:  Two  comments  state  that 
the  rule  applies  to  type  certificated 
products  not  used  in  civil  aviation  and 
any  civil  aircraft  with  an  airworthiness 
certificate. 

FAA  Response:  The  FAA  has  no 
jurisdiction  over  products  used  for  non- 
aviation  purposes.  If  a  product  is  used 
for  a  non-aviation  ptupose,  removal  of 
a  part  bom  that  product  is  not  governed 
by  part  43  regardless  of  whether  the 
product  also  is  type  certificated  for 
aviation  purposes. 

Comment:  One  commenter  states  that 
the  reference  to  the  "type  certificate 
holder"  in  the  definition  of  "life-limited 
part"  is  not  appropriate  because  some 
limitations  are  not  included  in  the  type 


certificate  holder's  maintenance  manual 
or  Instructions  for  Continued 
Airworthiness. 

FAA  Response:  Under  §  21.31  life 
limits  are  considered  to  be  part  of  the 
type  design;  specifically,  they  are  part  of 
the  Airworthiness  Limitations  in  the 
Instructions  for  Continued 
Airworthiness  in  the  type  design. 
However,  they  may  actually  be 
published  on  the  type  data  sheet,  in  the 
maintenance  manual,  or  elsewhere,  so  it 
might  not  be  obvious  that  they  are  part 
of  the  ICA.  The  FAA  agrees  with  the 
commenter  that  this  could  create 
confusion.  The  new  definition  for  life- 
limited  part  includes  the  reference  to 
the  type  design,  the  Instructions  for 
Continued  Airworthiness,  and  the 
maintenance  manual. 

Comment:  One  commenter  asks  for  an 
explanation  of  what  could  be  a 
mandatory  replacement  interval  other 
than  hours  or  cycles.  Another 
commenter  wants  to  add  such  terms  as 
number  of  landings  and  flight  cycles  to 
the  definition  of  "life  status." 

FAA  Response:  The  ICA  may  place 
limits  on  the  part  in  such  terms  as 
calendar  time,  niunber  of  lifts  on  a 
heavy-lift  helicopter,  or  niunber  of 
allowed  overhaids. 

Comment:  One  commenter  states  that 
the  definition  of  life-limited  part 
includes  non-critical  parts  and  asks 
whether  this  was  intended. 

FAA  Response:  Yes,  both  the  statute 
and  the  rule  do  not  differentiate 
between  critical  and  non-critical  life- 
limited  parts. 

New  §  43.10(a):  This  paragraph 
defines  "life-limited  part"  to  mean  any 
part  for  which  a  mandatory  replacement 
limit  is  specified  in  the  type  design,  the 
Instructions  for  Continued 
Airworthiness,  or  the  maintenance 
manual..  The  ICA  contains  the 
airworthiness  limitations,  including  life 
limits.  It  is  considered  to  be  part  of  the 
type  design.  See  §  21.31(c).  The  ICA 
may  be  published  as  part  of  the 
maintenance  manual,  however,  or  may 
appear  on  the  type  certificate  data  sheet 
or  elsewhere.  Thus  the  rule  refers  to  the 
type  design,  the  Instructions  for 
Continued  Airworthiness,  and  the 
maintenance  manual.  The  rule  also 
defines  "life  status"  to  mean  the 
accumulated  cycles,  hours,  or  any  other 
mandatqry  replacement^limit  of  a  life- 
limited  part. 

New  §43.1 0(b)    Temporary  Removal  of 
Parts  From  Type-Certificated  Products 

Proposal:  This  paragraph  was  not 
proposed  in  the  NPRM. 

Qjmment:  Some  commenters  appear 
to  believe  that  the  rule  would  apply 
when  a  life-limited  part  was  temporarily 
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removed  and  then  reinstalled.  This 
woidd  greatly  increase  the  work  of 
mechanics  and  others  while  they 
removed  and  reinstalled  parts  diuing 
maintenance. 

FAA  Response:  The  FAA  did  not 
intend  the  rule  to  apply  during 
temporary  removal.  The  final  rule 
provides  an  exception. 

New  §  43.10(b):  This  paragraph 
provides  that  when  a  life-limited  part  is 
temporarily  removed  and  reinstalled  for 
the  purpose  of  performing  maintenance, 
no  disposition  tuider  this  section  is 
required  under  specified  circumstances. 
Those  circumstances  include  that  the 
life  status  of  the  part  has  not  changed; 
the  removal  and  reinstallation  is 
performed  on  the  same  serial  numbered 
product;  and  that  product  does  not 
accumulate  time  in  service  while  the 
part  is  removed. 

This  situation  may  occur,  for  instance, 
when  a  life-limited  helicopter  rotor 
blade  is  removed  in  order  to  maintain 
the  hub  and  then  reinstalled.  The  life 
status  of  the  helicopter  and  the  rotor 
blade  have  not  dianged.  There  is  no 
purpose  served  by  marking,  tagging,  or 
otherwise  carrying  out  paragraph  (c)  of 
this  section  while  the  rotor  blade  is 
temporarily  removed. 

New  §  43.10(c)    Disposition  of  Parts 
Removed  From  Type-Certificated 
Products  (Proposed  §  43.10(b)) 
Temporary  Text 

Proposal:  This  paragraph  proposed 
requirements  for  the  safe  disposition  of 
any  life-limited  part  removed  from  a 
type-certificated  product  and  provided 
methods  to  control  these  parts. 

Conunent:  A  commenter  states  that 
covering  both  airworthy  and 
unairworthy  parts  in  this  rule  may 
restrict  the  use  of  airworthy  parts.  This 
would  be  inconsistent  with  section 
44725(d).  which  provides  that  the  rule 
may  not  forbid  the  installation  of  an 
airworthy  part.  The  commenter  believes 
this  would  be  solved  by  permitting  the 
use  of  component  history  cards  rather 
than  marking  the  parts. 

FAA  Response:The  FAA  does  not 
agree  that  the  statute  requires  safe 
disposition  only  of  imairworthy  parts. 
As  previously  discussed,  the  statute 
applies  to  all  life-limited  parts  that  are 
removed  fr^m  aircraft.  The  FAA  a^ees 
that  the  safety  objective  can  be  achieved 
by  use  of  a  record  keeping  system  rather 
than  marking  each  part,  and  the  final 
rule  provides  for  use  of  a  record  system. 

Comment:  Two  commenters  feel  that 
the  new  rule  seems  to  mix  airworthy 
parts  with  unairworthy  parts.  One 
commenter  states  §  43.10  is  imclear  in 
distinguishing  between  when  a  part 
fails,  when  it  is  removed  and  returned 


for  service,  and  when  it  reaches  its  life 

limit. 

FAA  Response:  The  intent  of  this  rule 
is  to  control  life-limited  parts  when 
removed  from  a  type  certificated 
product.  The  FAA  added  a  section  that 
specifically  addresses  parts  being 
removed  for  maintenance  purposes  and 
reinstalled  on  the  same  product.  If  the 
removal  is  not  temporary  under 
paragraph  (b).  the  person  who  removes 
the  part  has  severed  options  for 
disposing  of  the  part,  and  will  decide 
which  option  to  use  based  on  such 
factors  as  whether  the  part  failed,  was 
removed  for  service,  or  has  reached  its 
life  limit. 

Comment:  One  commenter  states  that 
some  aircraft  may  use  the  same  part  but 
have  different  life-limits,  or  the  part 
may  be  life-limited  in  one  application 
and  not  in  another. 

FAA  Response:  The  FAA  agrees. 
Manufacturers'  instructions  for  certain 
parts  require  that  the  maintenance 
records  include  the  type  of  aircraft  on 
which  the  parts  have  been  used.  One 
example  of  this  is  when  a  particular 
helicopter  manufacturer  produces  an 
identical  tail  rotor  blade  used  on  two 
different  model  helicopters.  When  the 
blades  are  used  on  the  model  with  the 
lower  life-limit,  that  becomes  the 
retirement  limit  for  the  blade.  This 
section  requires  that  such  a  blade  must 
be  controlled  under  this  section, 
regardless  of  how  it  has  been  used.  If  a 
person  wishes  to  reinstall  it  later,  they 
will  need  the  history  in  sufficient  detail 
to  show  that  the  part  is  eligible  for 
installation. 

Comment:  One  commenter  states  that 
"[ajlthough  the  maintenance  provider 
will  be  required  to  mark  the  "life 
status,"  there  is  no  corresponding 
requirement  for  the  owner/operator  to 
provide  'life  status'." 

FAA  Response:  Maintenance 
providers  cannot  retxim  an  aircraft  to 
service  without  the  appropriate  records. 
Therefore,  owner/operators  routinely 
provide  the  necessary  records  to  the 
maintenance  providers.  There  is  no 
need  to  add  a  rule  to  require  that  owner/ 
operators  provide  the  life  status  to  the 
maintenance  provider. 

Conunent:  Some  commenters  state 
that  the  rule  should  apply  to  owners/ 
operators  and  not  to  removers. 

FAA  Response:  The  FAA  disagrees. 
The  rule  applies  to  persons  removing 
parts  because  they  are  the  persons  who 
have  the  part  physically  available  and 
have  direct  access  to  records  that  show 
the  life  that  the  part  has  accumulated. 
Also,  in  industry  practice,  persons  who 
remove  the  parts  generally  have  control 
over  the  disposition  of  the  part,  though 
they  may  consult  with  the  owner/ 


operator  before  deciding  which  method 
to  use  to  control  the  part. 

Comment:  Some  commenters  state 
that  maintenance  providers  have  "no 
legal  ownership  rights,  interest  or 
authority  in  the  life-limited  part  to  take 
'possession'  of  that  article." 

FAA  Response:  The  FAA  agrees  that 
the  maintenance  provider  may  need  to 
consult  with  the  owner/operator  before 
determining  which  method  to  use  to 
control  the  part.  Maintenance  providers 
do  in  fact  have  possession  of  the  part, 
while  they  may  not  have  title  to  the 
part.  It  is  current  industry  practice  for 
maintenance  providers  to  mark,  tag,  or 
make  record  entries  regarding  the  life 
status  of  a  life-limited  part  when  they 
remove  it. 

Comment:  Some  commenters  are 
concerned  that  the  remover  would  be 
liable  if  the  part  were  ever  installed  past 
its  life  limit. 

FAA  Response:  The  FAA  does  not 
agree.  If  the  remover  controls  the  part 
and  transfers  the  records  with  the  part 
in  accordance  with  this  rule,  the 
remover  has  met  his/her  responsibilities 
imder  this  rule.  It  is  incumbent  upon 
any  person  subsequently  installing  the 
part  to  determine  its  airworthiness  prior 
to  installation.  For  clarity,  the  proposed 
wording  "must  prevent  the  part  from 
being  installed  after  it  has  reached  its 
life  limit"  has  been  changed  to  "must 
deter  the  installation  of  the  part  after  it 
has  reached  its  life  limit." 

Comment:  A  number  of  commenters 
question  the  use  of  one  disposition 
method  over  another  in  various 
situations.  Some  object  to  the 
requirement  to  mutilate  or  segregate 
parts;  some  state  that  industry  practice 
is  to  have  or  use  record  keeping 
systems. 

FAA  Response:  The  rule  does  not 
require  any  particular  method  in  any 
particular  situation  as  long  as  one  of  the 
methods  is  used.  Each  of  these  methods 
in  this  paragraph  are  part  of  current 
industry  practice. 

New  §  43.10(c)  introductory  text: 
Paragraph  (c)  contains  the  requirements 
for  controlling  life-limited  parts  that  are 
removed  from  type  certification 
products.  The  six  methods  in  the 
proposal  to  control  the  parts  have  been 
expanded  to  seven  and  subsequent 
paragraphs  were  resequenced  for  clarity. 

In  accordance  with  the  statute,  this 
rule  applies  only  to  life-limited  aircraft 
parts  removed  after  the  effective  date  of 
this  rule.  Existing  recordkeeping  and 
storage  regulations  will  continue  to 
apply  to  the  control  of  life-limited  parts 
removed  before  the  effective  date  of  this 

rule. 

This  paragraph  provides  that  each 
person  removing  a  life-limited  part  from 
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a  type-certificated  product  must  ensure 
that  the  part  is  controlling  using  one  of 
the  methods  in  this  paragraph. 

The  rule  applies  at  the  time  of 
removal  because  that  is  when  the  statue 
requires  the  safe  disposition  to  occur. 
Further,  at  the  Ume  of  removal  the 
records  for  the  part's  life  status  in  its 
ciurent  installation  are  most  readily 
available.  For  instance,  the  life  status 
may  have  to  be  determined  by  referring 
to  the  aircraft  records,  determining 
when  the  part  was  first  installed,  and 
determining  how  many  hours  or  cycles 
the  aircraft  was  flown  since  the  part  was 
installed.  If  the  part  was  stored  after 
removal  without  its  records  being 
immediately  updated,  there  would  be 
more  chance  of  confusion  as  to  its 
current  life  status  and  less  chance  to 
determine  at  a  later  date  what  life  had 
accumulated  during  its  prior  service. 
We  note  that  current  industry  practice  is 
to  update  the  record  for  the  part  or  to 
create  a  new  record  for  the  part  at  the 
time  the  part  is  removed. 

The  rule  applies  to  persons  removing 
parts  because  they  are  the  persons  who 
have  the  part  physically  available  and 
have  direct  access  to  the  records  that 
show  the  life  the  part  has  accumulated 
in  its  installation.  Also,  in  industry 
practice  the  persons  who  remove  parts 
generally  have  control  over  the 
disposition  of  the  part,  thought  they 
may  consult  with  the  owner  or  operator 
before  dispositioning  the  part. 

As  discussed  under  the  comments, 
the  FAA  considers  this  to  be  consistent 
with  current  industry  practice.  Often  the 
owner  or  operator  of  an  aircraft  has  no 
interest  in  parts  that  were  removed, 
which  the  maintenance  facility  controls 
as  it  sees  fit.  At  times,  the  owner  may 
be  given  credit  for  a  part  that  can  be 
repaired,  in  exchange  for  a  new  part  that 
can  be  installed  inunediately.  The 
owner  also  may  request  that  all  parts 
that  were  removed  be  retiuned  to  the 
owner.  The  remover,  in  any  event,  is 
intimately  involved  in  determining  the 
disposition.  The  remover  will 
determine,  for  instance,  whether  the 
part  has  useful  life  remaining,  appears 
to  be  eligible  for  reinstallation  as  is,  can 
be  repaired  to  make  it  eligible,  or  is  not 
capable  of  being  repaired.  This 
information  is  shared  with  the  owner  to 
inform  the  owner's  decision  on  how  to 
control  the  part.  The  new  rule  will 
simply  take  this  current  relationship  to 
the  next  logical  step  of  requiring  the 
remover  to  use  one  of  the  disposition 
methods  under  this  rule. 

The  definition  of  "person"  in  part  1 
includes  both  individuals  and  entities 
such  as  corporations.  Repair  stations 
and  air  carriers  are  "persons"  imder  part 
1.  Both  the  repair  station  or  the  air 


carrier,  and  the  individual  employed  by 
the  repair  station  or  air  carrier,  are 
considered  to  be  the  remover  of  the  part, 
and  both  are  required  to  carry  out  the 
rule.  This  is  similar  to  the  case  when 
maintenance  is  performed  on  aircraft. 
Both  the  air  carrier  and  the  mechanic 
working  for  the  air  carrier  are 
considered  to  be  conducting  the 
maintenance,  and  both  must  comply 
with  the  maintenance  regulations. 

The  individual  who  removes  the  part   - 
need  not  be  the  same  individual  who 
implements  the  requirements  of 
paragraphs  (c)(1)  through  (7).  For 
example,  an  air  carrier  mechanic 
removing  a  part  might  not  personally 
control  the  part  in  accordance  with  one 
of  the  methods  described  in  paragraph 
{c)(l)  through  (7),  but  may  give  the  part 
to  the  air  carrier's  material  control 
department  to  disposition  in  accordance 
with  the  air  carrier's  procedures 
manual.  The  air  carrier's  procedures 
must  ensure  that  the  part  is  controlled 
using  one  of  the  methods  in  this  section. 
The  individual  remover  has  carried  out 
his/her  duty  under  the  rule  by 
complying  with  his/her  part  of  the  air 
carrier's  procedures. 

The  rule  applies  each  time  a  life- 
limited  part  is  removed  ft'om  a  type 
certificated  product.  This  is  based  on 
the  FAA's  interpretation  of  the  statute, 
as  discussed  in  the  General  Comments. 
It  is  also  consistent  with  the  need  to 
maintain  accurate  records  at  each  step 
in  the  part's  life  so  that  it  can  be 
determined  whether  a  part  has  reached 
the  end  of  its  life. 

Because  it  is  industry  practice  to 
maintain  accurate  records  on  parts  the 
remover  believes  may  be  reinstalled,  we 
expect  that  the  impact  of  this  rule  will 
be  mostly  as  to  parts  that  they  do  not 
believe  will  be  reinstalled.  The  remover 
may  not  believe  the  parts  will  be 
reinstalled  because  they  have  reached 
the  end  of  their  life  limits.  Or,  the  parts 
may  not  have  technically  reached  their 
life  limits  and  have  a  few  hours  or 
cycles  left,  but  are  not  considered  to 
have  enough  life  left  to  make  it  practical 
to  reinstall  them.  These  parts  now  often 
are  treated  as  scrap  or  discarded.  The 
FAA  has  seen  instances  in  which  parts 
sent  for  scrap  have  been  reinstalled  on 
aircraft.  If  the  part  were  returned  to 
service,  however,  it  soon  would  reach  or 
exceed  its  life  limit. 

This  rule  deters  use  of  such  parts 
beyond  their  life  limits  by  ensuring  that 
the  ciurent  life  status  accompanies  the 
part  and  informs  the  next  user  about  the 
life  status  of  that  part. 

Note  that  the  FAA  did  consider  the 
implications  of  applying  the  rule  only 
when  the  part  has  reached  the  end  of  its 
life  limit.  This  would  have  excluded 


from  safe  disposition  imder  the  rule  all 
those  parts  that  are  not  at  the  end  of 
their  life  limit  but  have  so  little  time  left 
that  neither  the  remover  nor  the  owner 
intend  to  reinstall  them.  The  FAA's 
experience  is  that  most  parts  are 
discarded  at  this  stage,  not  at  the  exact 
end  of  their  life  limit.  Under  ciurent 
regulations,  such  parts  may  be  sold  as 
scrap  or  otherwise  not  controlled. 
Without  this  rule  the  current  situation 
would  continue,  in  which  such  parts 
may  be  in  the  system  without  accurate 
records  and  subject  to  reuse. 

The  FAA  also  considered  the 
implications  of  applying  the  rule  only  to 
parts  that  are  not  intended  for 
reinstallation.  However,  it  is  very 
difficult,  sometimes  impossible,  to 
determine  intent.  Further,  the  remover's 
intent  not  to  reinstall  the  part  would  not 
be  relevant  if  the  part  were  sold  as  scrap 
without  updated  records  to  show  its 
current  life  status.  A  subsequent  owner 
could  be  misled  as  to  the  current  status 
of  the  part.  Such  a  rule  would  be 
difficult  to  enforce  and  difficult  to 
ensure  that  its  safety  benefits  are 
realized. 

We  note  that  we  have  expanded  the 
list  of  acceptable  methods  of  controlling 
a  part  to  include  recordkeeping  systems. 
Under  this  rule,  all  methods  that  are  not 
used  to  control  life  limited  parts  that  are 
intended  for  reinstallation  also 
acceptable  for  compliance  with  this 
rule.  Therefore,  the  actual  impact  of  the 
rule  is  minimal. 

The  statute  refers  to  safe  disposition 
when  a  life-limited  part  is  removed  from 
an  aircraft.  However,  many  life-limited 
parts  are  not  removed  directly  from  the 
aircraft.  Rather,  the  type  certificated 
product  is  removed  from  the  aircraft, 
and  the  life-limited  part  is  then  removed 
from  the  product.  For  instance,  an 
engine  may  be  removed  from  the  aircraft 
and  taken  to  a  repair  station  for  service. 
The  repafr  station  removes  life-limited 
parts  form  the  engine  and  determines 
how  to  control  the  parts,  such  as  to 
reinstall  them,  to  repair  them,  or  to 
discard  them.  To  carry  out  the  full 
safety  benefits  of  the  statute  and  avoid 
confusion,  the  rule  applies  to  parts 
removed  from  type  certificated 
products.  "Product"  is  defined  in 
§  21.1(b)  to  mean  an  aircraft,  an  aircraft 
engine,  or  a  propeller. 

New  §  43.10(c)(1)    Record  Keeping 
System 

Proposal:  This  paragraph  was  not 
proposed  in  the  NFRM. 

Gomment:  Some  commenters  state 
that  record  keeping  systems  that 
currently  are  used  to  control  life-limited 
parts  should  be  acceptable  for 
compliance  with  this  section. 
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FAA  Response:  The  FAA  agrees.  Such 
systems  are  used  by  repair  stations,  afr 
carriers,  and  fixed  base  operators  to 
maintain  accurate  records  of  life-limited 
parts  to  ensure  the  airworthiness  of  the 
aircraft  on  which  they  are  installed. 
When  properly  carried  out  these 
systems  comply  with  the  intent  of  the  . 
statute. 

New  §  43.10(c)(1):  This  paragraph 
expressly  permits  the  use  of  record 
keeping  systems  to  control  life-limited 
parts.  The  record  keeping  system  must 
substantiate  the  part  number,  serial 
number,  and  current  life  status  of  the 
part.  Each  time  the  part  is  removed  frtim 
a  type  certificated  product,  the  record 
must  be  updated  with  the  current  life 
status.  Many  repair  stations,  air  carriers, 
and  fbced  base  operators  have  such 
systems  in  place  now,  and  use  them  to 
control  life-limited  parts.  Some  systems 
are  electronic  and  others  use  paper. 

Note  that  the  current  life  status  of  the 
part  does  not  necessarily  include  the 
entire  history  of  the  part.  While  some 
record  systems  do  contain  the  entire 
history,  this  rule  requires  only  that  the 
current  status  be  in  the  record  system. 
This  will  allow  persons  to  determine 
what  life  is  remaining  on  the  part. 

§43.1 0(c)(2)    Tag  or  Record  Attached 
to  Part  (Proposed  §  43. 1 0(b)(5) 

Proposal:  This  paragraph  proposed 
that  if  it  is  impractical  to  mark  die  life- 
limited  part,  a  tag  may  be  attached  to 
the  part  to  record  the  life  status. 

Comment:  Two  commenters  request 
clarification  of  procedures  to  be  used  to 
issue  a  replacement  tag.  First,  the 
commenters  ask  whether  a  new  tag  can 
be  issued  if  a  tag  is  lost  and  time  in 
service  cannot  be  determined.  Second, 
the  commenters  suggest  we  require  the 
tag  have  sufficient  information  to 
provide  traceability  back  to  the  part  if 
separated. 

FAA  Response:  In  response  to  the  first 
situation,  if  current  status  of  the  life- 
limited  part  cannot  be  established,  the 
part  is  unairworthy  and  cannot  be 
returned  to  service.  In  response  to  the 
second  concern,  the  final  rule  specifies 
that  the  tag  have  the  part  number  and 
serial  number,  which  will  allow  the  tag 
to  be  traced  to  the  part.  Further,  the 
final  rule  provides  for  either  updating 
the  tag  or  making  a  new  tag  each  time 
the  part  is  removed.  An  Advisory 
Circular  will  be  published  when  the 
rule  is  issued  to  highlight  specffic 
sections  frt)m  the  new  rule  and  explain 
their  intent  in  greater  detail. 

Comment:  Two  commenters  state  that 
tagging  has  been  used  for  years  and  is 
a  standard  industry  practice.  In 
addition,  they  state  that  the  rule  should 
not  require  that  the  same  tag  be  updated 


each  time  the  part  is  removed,  because 
industry  practice  is  to  issue  a  new  tag. 

FAA  Response:  The  FAA  agrees  that 
the  use  of  tags  has  been  an  accepted 
industry  practice  for  years.  The  final 
rule  provides  that  either  the  tag  can  be 
updated  or  a  new  tag  issued. 

New  §  43.10(c)(2):  This  paragraph 
provides  that  a  tag  or  other  record  may 
be  attached  to  the  part  when  it  is 
removed.  While  the  proposal  only 
referred  to  a  tag,  many  in  the  industry 
attach  another  record  to  the  part  (known 
by  such  names  as  a  "hard  card"  or 
"historical  record").  To  avoid  confusion 
the  rule  refers  to  a  tag  or  other  record 
attached  to  the  part. 

The  proposal  called  for  use  of  a  tag 
only  when  it  is  not  practical  to  mark  the 
part.  However,  after  further  evaluation 
the  FAA  has  decided  not  to  include  this 
limitation.  Tags  and  other  attached 
records  are  widely  used  and  accepted  in 
the  industry  and  provide  the  required 
level  of  safety.  This  rule  will  permit  the 
continued  use  of  such  systems. 

The  proposal  called  for  the  tag  to  be 
updated  every  time  the  part  is  removed. 
Some  commenters  point  out  that  many 
people  in  industry  do  not  save  the  tag 
for  reuse,  but  issue  a  new  tag.  Further, 
such  tags  get  damaged  during  use  and 
new  ones  are  created.  Accordingly,  the 
final  rule  provides  for  either  updating 
the  tag  or  creating  a  new  one. 

The  final  rule  provides  that  the 
current  status,  as  well  as  the  part 
number  and  serial  number,  must  be  on 
the  tag  or  record. 

§  43. 1 0(c)(3)    Non-Permanent  Maildng 
(Proposed  §43.1 0(b)(4)) 

Proposal:  This  paragraph  proposed 
that  the  part  may  be  marked,  if  practical, 
to  include  the  life  status.  This  marking 
was  to  be  accomplished  in  accordance 
with  the  manufacturer's  marking 
instructions,  as  required  under 
proposed  §  45.14,  to  maintain  the 
integrity  of  the  part. 

Comment:  Eight  commenters  suggest 
that  proposed  §  43.10(b)(2)  and  (b)(4), 
regarding  permanent  and  non- 
permanent  marking,  are  similar  and 
should  be  combined  into  one  paragraph. 

FAA  Response:  The  FAA  agrees  that 
the  proposed  paragraphs  are  similar. 
The  FAA,  however,  wants  to  emphasize 
that  the  options  are  different  and  likely 
to  be  used  in  different  situations. 
Further,  the  paragraph  on  non- 
permanent  marking  now  provides 
instructions  for  using  another  method  if 
the  mark  is  removed. 

Comment:  Several  commenters 
question  where  the  procedures  will  be 
published  to  comply  with  proposed 
§  43.10(b)(2),  what  tools  would  be 
required  for  marking  of  the  part,  and 


whether  the  manufacturer  could  charge 
for  the  part  marking  information. 

FAA  Response:  New  §  43.16  requires 
that  the  instructions  may  be  provided  to 
the  requester  or  in  a  readily  available 
document.  The  manufacturer  will 
determine  the  type  of  marking  device  to 
be  used  for  marking  the  part.  The  FAA 
has  no  regulatory  authority  to  control 
whether  a  manufacturer  chooses' to 
charge  for  the  information. 

Comment:  One  commenter  has  a 
concern  that  many  products  are  no 
longer  supported  by  the  manufacturer 
and  marking  information  would  not  be 
available. 

FAA  Response:  The  rule  provides 
alternate  methods  to  be  used  for 
controlling  a  life-limited  part.  Tagging 
the  part  in  accordance  with  new 
§  34.10(c)(2)  or  using  a  record  keeping 
system  under  new  §  43.10(c)(1)  are 
acceptable  means  of  compliance  with 
the  rule. 

Comment:  One  commenter  states  that 
the  proposal  contains  a  loophole  in  that 
a  scrap  dealer  could  remove  a  tag  or 
non-permanent  mark. 

FAA  Response:  The  FAA  agrees  that 
if  a  part  is  transferred  for  the  purpose  of 
scrap  without  permanent  markings  or 
mutilation,  the  tag  or  other  record  could 
be  removed  from  the  part.  The  FAA 
recommends  that  before  parts  are 
transferred  for  the  purpose  of  scrap,  the 
part  be  mutilated  or  permanently 
marked,  to  deter  subsequent 
installation. 

New  §43. 10(c)(3):  This  paragraph 
provides  for  non-permanent  marking  of 
the  part.  The  mark  must  be  updated 
each  time  the  part  is  removed  fttim 
service.  Further,  if  the  mark  is  removed, 
another  method  may  be  used  to  control 
t^e  part.  For  instance,  the  remover 
could  then  use  a  record  keeping  system 
to  control  the  part. 

§  43.10(c)(4)    Permanent  Marking 
(Proposed  §43.1 0(b)(2)) 

Proposal:  This  paragraph  proposed 
that  the  part  may  be  permanently  and 
legibly  marked,  when  practical,  to 
indicate  its  life  status. 

Comment:  Several  commenters  have 
concerns  that  permanent  marks  could 
destroy  the  part's  integrity. 

FAA  Response:  The  FAA  agrees. 
There  are  parts  that  caimot  be  marked 
for  reasons  such  as  the  part's  size,  type 
of  material,  or  specific  application  of  the 
part.  The  FAA  recognized  that  there  are 
cases  when  marking  is  impractical  or 
could  destroy  the  part's  integrity. 
Therefore  tagging  of  the  part,  as  well  as 
other  methods  such  as  a  record  keeping 
system,  is  permitted  under  the  rule. 
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Comment:  One  commenter  states  that 
the  proposed  rule  is  not  clear  when  a 
part  shoiUd  be  permanently  marked. 

FAA  Response:  The  proposed  rule  did 
not  mandate  when  a  part  should  be 
permanently  marked,  only  that  parts  be 
controlled  in  accordance  with  one  of  the 
options  in  the  rule. 

Cbnunent:  One  conunenter  asks 
whether  a  part  can  be  tagged,  if  it  was 
permanently  marked  multiple  times  and 
no  space  remains  for  additional  marks? 
Another  commenter  has  concerns  with 
the  proposed  rule  permitting  different 
methods  of  marking  each  time  the  part 
was  removed. 

FAA  Response:  The  rule  allows  for 
various  methods  of  permanent  and  non- 
pennanent  controls  for  life-limited 
parts.  If  the  control  method  is  changed, 
there  must  be  a  means  to  clearly  identify 
the  current  life  status  of  the  part. 

New  §  43.10(c)(4):  This  paragraph 
provides  for  permanently  marking  the 
part.  The  mark  must  be  updated  each 
time'the  part  is  removed  from  service. 
Unless  tlM  part  is  permanently  removed 
from  use  on  type  certificated  products, 
this  permanent  mark  must  be 
accomplished  in  accordance  with  the 
instructions  imder  §  45.16  in  order  to 
maintain  the  integrity  of  the  part. 

§  43. 1 0(c)(5)    Segregation  (Proposed 
§  43.10(b)(1)) 

Proposal:  This  paragraph  proposed 
that  the  part  may  be  segregated  from 
serviceable  parts  under  circumstances  to 
preclude  its  installation  on  a  type 
certificated  product,  including 
maintaining  a  record  of  the  serial 
number  and  ciurent  life  status  of  the 
part. 

Comment;  Some  commenters  state 
that  the  word  "serviceable"  is  not 
appropriate,  in  that  serviceable  has  no 
regulatory  meaning. 

FAA  Response:  The  FAA  agrees. 
"Serviceable"  may  be  used  in  different 
ways  in  the  industry.  The  final  rule  does 
not  use  this  term,  it  uses  the  term 
"eligible  for  installation"  to  avoid 
confiision. 

Comment:  A  commenter  states  that 
the  rule  should  require  the  record  also 
contain  the  part  number. 

FAA  Response:  The  FAA  agrees.  To 
fully  identify  the  part,  both  the  part 
number  and  the  serial  ntunber  are 
needed. 

New  §  43. 1 0(c)(5):  This  paragraph 
provides  that  the  part  may  be  segregated 
using  methods  that  deter  its  installation 
on  a  tjrpe-certificated  product.  These 
methods  must  include,  at  least, 
maintaining  a  record  of  the  part  niunber, 
serial  niunber,  and  current  life  status, 
and  ensuring  the  part  is  physically 


stored  separately  from  parts  that  are 
currently  eligible  for  installation. 

The  rule  uses  the  term  "physically 
stored  separately"  instead  of  "stored 
separately"  for  clarity.  It  is  common 
industry  practice,  for  instance,  to  have 
a  separate  bin  for  parts  that  have 
reached  their  ciurent  life  limits,  but 
whose  life  limits  may  be  extended  in  the 
future.  This  may  occur  with  a  new 
design  for  a  blade,  for  instance.  Initially 
a  lower  life  limit  may  be  assigned,  but 
experience  may  allow  the  FAA  to 
approve  a  higher  life  limit  for  the  blade. 
In  the  meantime,  the  repair  station  may 
segregate  a  blade  that  has  reached  the 
lower  life  limit  in  anticipation  that  the 
life  limit  will  be  extended.  The  blade  is 
segregated  to  prevent  it  from  being 
confused  with  another  blade  and  being 
installed. 

§  43. 1 0(c)(6)    Mutilation  (Proposed 
§  43.10(h)(3)) 

Proposal:  This  paragraph  proposed 
that  the  part  may  be  destroyed  in  any 
manner  that  prevents  installation  in  a 
type-certificated  product. 

Comment:  Some  commenters  state 
that  the  rule  does  not  go  far  enough  and 
it  should  be  mandatory  that  parts  are 
mutilated  when  they  reach  their  life 
limit.  There  were  also  concerns  that  if 
the  remover  was  not  the  owner  of  the 
part  they  could  be  sued  for  destroying 
personal  property. 

FAA  Response:  The  FAA  has  no 
regulatory  authority  to  require  a  person 
to  destroy  their  personal  property. 
When  Congress  passed  section  44725,  it 
provided  other  options  for  controlling 
the  parts,  such  as  segregation  or  marking 
parts.  The  remover  of  the  part  likely  will 
consult  the  owner  of  the  part  to 
determine  whether  mutilation  of  the 
part  is  acceptable,  or  whether  another  of 
the  acceptable  methods  should  be  used. 

The  FAA  considers  this  to  be 
consistent  with  current  industry 
practice.  Often  the  owner  or  operator  of 
an  aircraft  has  no  interest  in  parts  that 
were  removed,  which  the  maintenance 
facility  disposes  of  as  it  sees  fit.  Or,  the 
owner  may  be  involved  in  the  decision 
as  to  how  to  control  the  parts.  This  rule 
does  not  change  these  scenarios.  The 
person  removing  the  part  is  responsible 
for  controlling  the  part  under  this 
section,  but  may  consult  with  the  owner 
regarding  which  method  to  use. 

Comment:  Several  commenters 
express  concerns  that  if  parts  were 
mutilated  they  would  be  usable  for  non- 
aviation  purposes  such  as  training  aids 
or  other  commercial  applications. 

FAA  Response:  The  rule  allows  for 
persons  dispositioning  the  parts  to  use 
other  acceptable  methods  such  as 
marking  the  part  using  a  permanent  or 


non-permanent  method  or  tagging  the 
part. 

Comment:  Some  conmienters  point 
out  that  the  term  used  in  the  industry 
is  "mutilate"  rather  than  "destroy." 
They  indicate  that  "mutilate"  implies 
only  rendering  not  repairable,  but 
"destroy"  implies  a  more  extensive  and 
expensive  effort  such  as  melting  down 
the  part. 

FAA  Response:  The  FAA  agrees,  and 
the  final  rule  uses  "mutilate." 

New  §  43. 1 0(c)(6):  This  paragraph 
provides  that  the  part  may  be  mutilated 
to  deter  its  installation  in  a  type 
certificated  product.  The  rule  provides 
that  the  mutilation  must  render  the  part 
beyond  repair  and  incapable  of  being 
reworked  to  provide  the  appearance  of 
being  airworthy. 

§  43. 1 0(c)(7)    Other  Methods  (Proposed 
§  43.10(b)(6)) 

Proposal:  This  paragraph  provided 
that  any  other  method  approved  by  the 
Administrator  could  be  used. 

Conunent:  Two  commenters  have 
difficulty  determining  what  other 
methods  would  be  approved  by  the 
Administrator  under  proposed 
§  43.10(b)(6). 

FAA  Response:  The  final  rule 
includes  the  additional  method  of  using 
a  record  keeping  system.  The  remover 
may  request  an  alternate  method  of 
compliance.  This  permits  the  remover  to 
develop  another  method  of  compliance 
not  considered  in  this  rulemaking. 

New  §43.1 0(c)(7):  This  paragraph 
provides  that  the  part  may  be  controlled 
using  any  other  method  approved  or 
accepted  by  the  Administrator.  The 
FAA  cannot  anticipate  all  possible 
methods  of  controlling  parts,  and  will 
consider  any  methods  that  provide  at 
least  the  same  level  of  safety  as  those  in 
this  rule.' 

§  43. 1 0(d)    Transfer  of  Life-Limited 
Parts  (Proposed  §  43.10(c)) 

Proposal:  This  section  proposed  that 
each  person  removing  a  life-limited  part 
iioxn  segregation,  other  than  for 
immediate  installation,  had  to  ensure 
the  part  was  controlled  using  one  of  the 
methods  in  paragraph  (b). 

The  NPRM  did  not  expressly  state 
that  records  must  be  transferred  with 
the  part.  However,  the  disposition 
methods  that  were  proposed  all 
inherently  involved  the  reicord 
remaining  with  the  part  (except  for 
destruction,  in  which  case  the  record  is 
no  longer  needed).  Marking  and  tagging 
involves  the  record  being  physically 
attached  to  the  part,  which  remains  with 
the  part.  The  NPRM  permitted  the  part 
to  be  segregated  without  the  record 
attached  to  the  part,  but  provided  in 
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proposed  §  43.10(c)  that  when  the  part 
is  removed  from  segregation  another 
dispositioning  method  must  be  used. 

Comment:  Two  commenters  oppose 
the  position  that  the  person  removing 
the  part  should  be  responsible  even 
though  they  may  not  be  the  person  that 
controls  it,  as  in  the  case  of  a  person 
working  for  a  part  121  or  145  operator. 

FAA  Response:  The  FAA  recognized 
in  the  preamble  that  the  individual 
removing  the  part  may  not  necessarily 
be  the  individual  who  controls  it.  The 
FAA  understands  that  individuals 
working  for  certificated  operators  have 
responsibilities  for  pe'rforming  specific 
functions,  in  which  case  the  individual 
who  removes  the  part  would  not 
necessarily  be  the  individual  who 
controls  the  part.  The  repair  station  or 
air  carrier  is  also  a  person  under  part  1, 
and  under  the  regulations  is  also 
considered  the  person  who  removes  the 
part.  The  repair  station  or  air  carrier  will 
have  overall  responsibility  to  ensure 
that  the  part  is  controlled  properly 
under  the  rule.  The  individual  who 
removes  the  part  will  be  in  compliance 
with  this  rule  if  the  individual  carries 
out  his/her  portion  of  the  procedures  of 
the  repair  station  or  air  carrier. 

New  §  43.10(d):  Paragraph  (d) 
provides  that  each  person  who  removes 
a  life-limited  part  from  a  type 
certificated  product  and  later  sells  or 
otherwise  transfers  that  part  must 
transfer  with  the  part  the  mark,  tag,  or 
other  record  used  to  comply  with  this 
section,  unless  the  part  is  mutilated 
before  it  is  sold  or  transferred.  This  will 
ensure  that  the  next  user  has  an  accurate 
record  on  which  to  base  any  decision  to 
use  the  part. 

Note  that  this  applies  to  all  transfers, 
whether  by  sale  or  otherwise,  thus,, 
when  a  repair  station  returns  the  part  to 
the  owner,  the  repair  station  must  also 
transfer  the  record. 

New  §45.16    Marking  of  Life-Limited 
Parts  (Proposed  §45.14) 

Proposal:  The  NPRM  proposed  to  add 
to  §  43.14,  Identification  and  disposition 
of  critical  components,  requiring 
producers  of  life-limited  parts  to 
provide  marking  instructions^upon 
request. 

Comment:  One  commenter  states  that 
the  producers  of  parts  should  be 
required  to  provide  marking 
information,  not  just  on  request.  Some 
commenters  state  that  the  information 
should  be  in  the  Instructions  for 
Continued  Airworthiness. 

FAA  Response:  The  FAA  partially 
agrees.  The  final  rule  gives  the  option  of 
making  the  information  available  in 
readily  available  documents,  such  as  the 
maintenance  manual  or  the  Instructions 


for  Continued  Airworthiness.  We 
anticipate  that  many  type  certificate 
holders  and  design  approval  holders 
will  find  this  to  be  the  most  efficient 
way  of  providing  the  information. 

To  require  that  all  design  approval 
holders  of  all  life-limited  parts  provide 
marking  information  for  each  part 
without  request  may  be  excessive.  There 
may  be  no  interest  in  the  industry  to 
mark  certain  parts,  given  the  other 
options  for  controlling  the  parts,  and 
given  that  some  parts  may  be  out  of 
production  or  not  widely  used.  If  the 
design  approval  holder  never  receives  a 
request  for  marking  information  it  need 
not  develop  such  information. 

Comment:  Some  commenters  state 
that,  while  the  proposal  was  for  the 
producer  of  a  part  to  provide  marking 
instructions,  the  producer  may  not  be 
the  person  responsible  for  the  design  or 
production  of  the  part.  The 
manufacturer  may  have  no  ability  to 
provide  information  on  marking  the 
parts. 

FAA  Response:  The  FAA  agrees.  The 
final  rule  provides  that  the  holder  of  a 
type  certificate  6r  design  approval  must 
provide  the  marking  instructions.  Such 
persons  have  responsibility  for  the' 
design  and  are  in  a  position  to 
determine  whether  and  how  a  part  can 
be  marked  without  compromising  its 
integrity. 

Comment:  Some  commenters  state 
that  the  rule  should  make  clear  that 
marking  a  part  is  maintenance  and  must 
be  done  in  accordance  with  part  43. 

FAA  Response:  It  does  not  appear  that 
marking  a  part  its  maintenance  within 
the  definition  in  part  1.  However, 
depending  on  the  techniques  used, 
marking  may  be  an  alteration  of  the  part. 
If  so,  it  must  be  ccmducted  in 
accordance  with  part  43. 

Comment:  Some  commenters  state 
that  the  mix  of  "critical  component"  in 
the  title  to  §  45.14  and  "life-limited 
part"  in  the  rule  could  cause  confusion. 

FAA  Response:  The  FAA  agrees.  The 
final  rule  adds  §45.16  to  cover  marking 
instructions  for  life-limited  parts  rather 
than  amending  §  45.14. 

Comment:  Several  commenters  point 
out  technical  problems  with  safely 
marking  certain  kinds  of  parts,  such  as 
certain  metal  parts  or  composite  parts. 

FAA  Response:  The  FAA  agrees  that 
not  all  parts  can  be  marked  without 
compromising  the  part's  integrity.  In 
that  case  the  type  certificate  holder  or 
design  approval  bolder  should  state  that 
the  part  should  not  be  marked.  The 
remover  must  then  use  another  method 
to  control  the  part. 

New  §45.1 6:  The  FAA  determined 
that  the  subject  matter  of  §  43.14  was 


sufficiently  different  than  the  current 
rule  to  warrant  adding  a  new  section. 

New  §  45.16  provides  that  when 
requested  by  a  person  required  to 
comply  with  §  43.10  of  this  chapter, 
each  holder  of  a  type  certificate  and 
each  holder  of  a  design  approval  for  a 
life-limited  part  must  provide  marking 
instructions,  or  must  state  that  the  part 
cannot  be  practicably  marked  without 
compromising  its  integrity.  This 
information  may  be  provided  by 
providing  marking  instructions  in 
readily  available  documents,  such  as  the 
maintenance  manual  or  the  Instructions 
for  Continued  Airworthiness. 

While  the  proposed  rule  directed  the 
producer  of  the  part  to  provide  the 
instructions,  the  final  rule  states  that  the 
holder  of  the  type  certificate  or  design 
approval  must  provide  the  instructions. 
Often  the  producer  is  the  same  person 
as  the  holder  of  the  type  certificate  or 
the  design  approval.  However,  it  is  the 
holder  of  the  type  certificate  or  design 
approval  that  has  the  most  direct 
knowledge  of  the  engineering 
considerations  involved  in  whether,  and 
how,  a  part  can  be  marked  without 
compromising  its  integrity.  Marking 
instructions  will  include  such  things  as 
where  on  the  part  to  locate  the  mark  and 
what  materials  or  methods  to  use. 

A  type  certificate  under  part  21  is  a 
design  approval.  There  are  other  design 
approvals  issued  by  FAA,  such  as  a 
Parts  Manufacturing  Approval  (PMA) 
under  §  21.303  and  a  Technical 
Standard  Order  Authorization  (TSOA) 
under  part  21,  subpart  O.  New  §45.16 
refers  to  both  type  certificate  holders 
and  design  approval  holders  for 
emphasis. 

Comments  With  Economic  Implications 

Comment:  One  commenter 
extrapolated  an  industry-wide  cost 
estimate  of  this  rule  based  on  its 
experience  with  its  own  numerous 
repair  stations.  As  did  a  number  of  other 
commenters,  this  commenter 
interpreted  the  language  of  the  NPRM  to 
incorporate  temporary  removal  of  life- 
limited  parts,  which  would  require 
much  more  frequent  application  of  the 
rule  than  the  agency  intended. 

FAA  Response:  The  FAA  asked  this 
commenter  to  clarify  his  comment 
because  it  included  an  industry-wide 
cost  estimate  that  used  the  same 
methodological  approach  the  agency 
used,  but  which  resulted  in  a  much 
larger  estimate.  The  commenter 
explained  that  his  estimate  was  based 
on  each  removal  of  each  life-limited  part 
done  in  his  repair  stations,  including 
temporary  removals  followed  by 
reinstallation.  Because  removals  to  this 
extent  were  not  intended  by  the  agency. 
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the  commenter  was  asked  to  revisit  tiis 
estimate  and  to  exclude  temporary 
removals.  When  the  commenter  biased 
his  estimate  on  this  clarification,  he 
reduced  his  original  estimate  greatly, 
such  that  it  approximated  the  FAA's 
NPRM  estimate.  The  FAA  clarified  its 
NPRM  language  by  adding  a  new 
§  43.10(b)  that  excludes  application  of 
the  rule  from  temporary  removals  of 
parts  from  type  certificated  products. 
The  FAA  believes  that  if  its  clarified 
language  had  been  available  to  the 
commenter  for  his  NPRM  estimate,  that 
estimate  woiild  have  approximated  the 
agency's  NPRM  estimate. 

Comment:  One  commenter  suggested 
that  15  minutes,  rather  than  the  five 
minutes  the  FAA  estimated,  better 
approximates  the  actual  average  time 
required  to  comply  with  the  new  rule. 

FAA  Response:  While  the  agency 
cannot  reject  the  commenter's  estimate 
of  his  own  average  compliance  time,  the 
agency  cannot  agree  that  the 
commenter's  extrapolation  of  that 
estimate  to  an  industry-wide  average 
better  approximates  the  agency's 
estimate.  The  FAA's  reasons  for 
disagreeing  are  as  follow: 

(ajThe  agency's  industry-wide 
estimate  was  approximately  replicated 
as  noted  in  the  response  to  the 
proceeding  comment;  and 

(b)  The  agency  notes  that  appropriate 
use  of  record  keeping  systems— cited 
elsewhere  in  these  comments  and 
responses  as  enabling  compliance  and 
being  in  wide  use — is  very  likely  to 
result  in  nearly  instantaneous 
compliance,  lliis  observation  is 
particularly  apt  for  automated  systems. 
Comment:  One  commenter  proposed 
the  FAA's  approach  to  estimation  of 
benefits  and  costs  be  based  on  the  total 
of,  and  the  life  statuses  of,  the  life- 
limited  parts  in  all  aircraft  affected  by 
this  rule. 

FAA  Response:  While  the  FAA 
appreciates  the  suggestion,  for  the 
following  reasons,  the  suggested 
approach  wiU  not  support  useful 
estimation: 

Within  the  fleet  of  aircraft  affected  by 
thi»  rule  are  many  and  various  life- 
limited  parts.  Within  its  limited  life, 
each  such  part  wiU  have  reached  some 
life  status  specific  to  itsell  Each  such 
part  will  have  been  installed  at  some 
time  specific  to  its  aircraft's 
requirements.  There  is  no  uniform, 
benchmark  installation  date  for  life- 
limited  parts  across  the  fleet  of  affected 
aircraft,  and  there  is  no  imiform  life 
status  across  the  variety  of  life-limited 
parts.  No  useful  estimate  could  be  based 
on  so  many  different  moving  targets. 

However,  there  is  one  characteristic 
all  life-limited  parts  have  in  common: 


Each  will  be  removed  in  a  manner 
subject  to  this  rule.  Thus,  FAA  bases  its 
analysis  on  its  estimate  of  the  frequency 
of  annual  industry-wide  removals 
subject  to  this  rule. 

Comment:  One  commenter  addresses 
three  distinct  areas,  as  follows: 

(a)  He — and  other  commenters — 
challenge  the  FAA's  assumption  that 
about  625,000  annual  removals  subject 
to  this  rule  are  most  likely  to  be 
performed  by  about  5,000  certificated 
repair  stations.  The  commenter  asserts 
that  each  datum  is  an  imderestimate, 
and  the  agency's  industry-wide  cost 
estimate  is  thus  flawed. 

(b)  He — and  other  commenters — 
challenge  the  FAA  estimate  of 
"potentially  affected  parties"  (as 
required  by  the  Paperwork  Reduction 
Act]  and  state  that  it  should  be  raised    • 
from  about  5,000  repair  stations  to  about 
900,000  individuals  who  have  the 
potential  to  remove  life-limited  parts. 
The  commenter's  total  specifically 
includes  "about  720.000"  pilots  and 
"about  150,000"  aviation  mechanics. 

(c)  This  commenter  also  challenges 
the  FAA's  characterization  of  this  rule 
in  terms  of  the  Regulatory  Flexibility 
Act;  a  response  to  that  comment  is 
provided  separately  below. 

FAA  Response: 

(a)  The  FAA  disagrees  with  the 
commenter's  statement  that  625,000 
annual  removals  are  an  underestimate 
that  distorts  the  agency's  industry-wide 
cost  estimate.  As  did  other  commenters 
noted  above,  this  commenter  read  the 
NPRM  to  mean  that  temporary  removals 
are  subject  to  this  rule.  As  noted  above, 
for  this  final  rule,  the  FAA  clarified  the 
NPRM  language  on  which  the 
commenter's  statement  was  based. 

(b)  The  FAA  disagrees  with  the 
commenter's  estimate  that  900,000 
parties  will  be  "potentially  affected"  by 
this  rule.  The  FAA  understands  the  term 
"potentially"  to  have  dimensions  of 
duration  and  likelihood,  in  contrast  to 
the  commenter's  apparent  application  of 
the  term  to  all  time  and  any  likelihood. 
The  FAA  agrees  with  the  commenter 
that  entities  other  than  repair  stations 
may  remove  life-limited  parts  subject  to 
this  rule.  However,  the  agency  stands  by 
its  NPRM  assertion  that  most  removals 
will  be  carried  out  by  employees  of 
repair  stations.  The  FAA's  reasons  for 
disagreeing  with  this  comment  are  as 
follows: 

The  commenter  notes  that  there  are 
about  150,000  FAA-certified  mechanics 
in  the  United  States.  A  clearer  statement 
is  that  up  to  about  as  many  as  150,000 
individuals  are  actively  employed  as 


aviation  mechanics.^  Of  these 
individuals,  few  (according  to  the  U.S. 
Department  of  Labor)  are  self- 
employed.3  Thus,  the  commenter's 
estimate  of  150,000  individual 
mechanics  subject  to  this  rule  reduces  to 
a  much  smaller  number  of  employers 
with  Paperwork  Reduction  Act 
responsibility. 

While  the  FAA  stands  by  its  NPRM 
assertion  that  most  removals  will  be 
carried  out  by  repair  stations,  for  this 
final  rule,  the  agency  departs  from  its 
NPRM  estimate  of  about  5,000  and 
adopts  its  most  recent  actual  coimt  of 
4,489  repair  stations.'* 

Although  some  aviation  mechanics 
identify  themselves  as  employees  of  air 
carriers  or  of  fixed  base  operators 
instead  of  as  employees  of  the  repair 
stations  that  these  entities  operate,  the 
FAA  believes  that  the  majority  of  all 
aviation  mechanics  are  employed  by 
certificated  repair  stations.^  However, 
the  agency  agrees  with  the  commenter 
that  entities  other  than  certificated 
repair  stations  may  perform  removals. 
These  other  entities  include  an  carriers, 
fixed  base  operators,  aviation  salvagers, 
and  individual  pilots.  Each  entity  will 
be  considered  in  turn  below. 

Air  Carriers:  The  FAA  believes  that 
certificated  air  carriers  either 
themselves  are  operators  of  certificated 
repair  stations  or  have  their  removals  of 
life-limited  parts  performed  by 
certificated  repair  stations.  Thus,  the 
agency  believes  that  the  addition  of  air 
carriers  to  its  count  of  repair  stations 
results  in  no  change  in  its  assiunption 
that  most  removals  are  performed  by 
certificated  repair  stations.^ 

Fixed  Base  Operators:  The  FAA  notes 
that  some  fixed  base  operators  also  are 
certificated  repair  stations.  The  agency 
believes  that  such  fixed  base  operators 
are  those  most  likely  to  remove  life- 
limited  parts.  The  agency  believes  that 
there  may  be  a  small  net  addition  of 
non-repair  station  FBO's  to  the  agency's 
count  of  repair  stations.  The  agency  is 
not  able  to  estimate  the  size  of  this 
increment. 

Aircraft  Salvagers:  The  FAA  notes 
that  salvagers  remove  life-limited  parts 
fit>m  aircraft  that  are  sent  for  salvage. 


2  Interview  with  the  Professional  Aviation 
Maintenance  Association,  June  2001. 

3  Occupational  Outlook  Handbook,  2000-2001 
Edition,  U.S.  Department  of  Labor,  Aircraft 
Mechanics  and  Service  Technicians,  at  http:// 
stats.bls.gov/oco/ocosl  79.htin. 

<GeUnian  Research  Associates,  "Active  Part  145 
Certificate  Holders."  as  of  September  2000. 

^  Aviation  Maintenance,  1999  and  2000  Annual 
Salary  Surveys,  at  http://www.aviationtoday.com/ 
reports/amsalary99.htm,  and  foUowrup  interviews 
with  Aviation  Maintenance  management,  June 
2001. 
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The  FAA  believes  that,  as  common 
business  practice,  most  such  salvagers 
are  well  aware  of  the  maintenance  status 
pf  most  aircraft  they  buy  to  be  salvaged. 
Further,  the  agency  believes  that  while 
salvagers  generally  find  it  in  their 
economic  interest  to  bear  the  costs  of 
removing  and  selling  only  those  life- 
limited  parts  that  have  siifficient  life 
demonstrably  remaining  to  be  eligible 
for  inunediate  installation,  salvagers 
also  remove  some  life-limited  parts  that 
are  not  eligible  for  immediate 
installation  but  are  deemed  suitable  for 
refurbishing.^ 

While  the  commenter  cites  FAA 
Advisory  Circular  (AC)  00-56  as  his 
basis  for  his  noting  that  2,500  aviation 
broker/dealers  are  potentially  affected 
parties,  this  AC  provides  for  the 
development  and  maintenance  of  a  list 
of  that  subset  of  these  broker/ dealers 
who  agree  volimtarily  to  conform  to  part 
43.  This  list  ciurently  has  205  members. 
The  agency  believes  that  most  of  the 
parts  removals  by  aircraft  salvagers  are 
most  likely  to  be  performed  by  members 
of  this  subset.  Thus,  the  agency's  final 
cost  estimate  adds  this  subset  of  205  to 
its  count  of  4,489  repair  stations. 

Pilots:  The  commenter  notes  the 
existence  of  the  large  general  aviation 
community  and  cites  an  estimate  of 
about  720,000  pilots  in  the  United 
States.  The  FAA  notes  that  pilots  whp 
are  not  also  aviation  mechanics  are 
permitted  to  perform  preventive 
maintenance,  but  not  maintenance.  The 
FAA  believes  that  very  few,  if  any,  life- 
limited  parts  are  likely  to  be  removed 
for  any  reason  in  the  course  of 
preventive  maintenance.  Thus,  few 
pilots  who  are  not  also  aviation 
mechanics  are  likely  to  perform 
removals  that  are  subject  to  this  rule. 

The  FAA  agrees  with  the  commenter 
that  pilots  who  are  not  also  certificated 
mechanics  may  remove  life-Limited 
parts  for  subsequent  re-installation  by 
an  aviation  mechanic.  However,  as 
noted  above,  temporary  removals  are 
not  subject  to  this  nde. 

To  to  commenter's  remark  about  the 
large  size  of  the  general  aviation 
community,  the  FAA  responds  that 
there  are  about  220,000"  active  general 
aviation  aircraft  in  the  United  States.  Of 
these,  about  150,000  ^  are  single  engine 
piston  airplanes.  The  FAA  believes  that 


'"Salvaging  Jetsam*  *  *"  The  Wall  Street 
Journal,  September  6,  2000,  and  interviews  with 
cognizant  officers  of  Air  Salvage  of  Dallas  and  of 
The  Memphis  Group,  June  2000. 

0  2000  GAMA  Databook,  General  Aviation  Fleet 
and  Flight  Activity.  General  Aviation 
Manufacturers'  Association,  at  http:// 
www.generalaviation.org/data8book/2000/ 
index.html. 

» ibid. 


most  of  these  150,000  airplanes  have 
few  life-limited  parts.  Further,  in  most 
cases,  those  life-limited  parts  are 
remo  /ed  by  a  certificated  mechanic,  not 
the  pilot.  "Thus,  the  likelihood  that  each 
of  these  720,000  individual  pilots  would 
remove  a  life-limited  part  frt>m  a  general 
aviation  aircraft  during  any  one  year  is 
very  small. 

The  FAA  stands  by  its  NPRM  estimate 
of  5,000  removers  subject  to  this  rule. 
The  FAA  is  adding  the  205  broker/ 
dealers  to  the  agency's  most  recent 
coimt  of  4,489  repair  stations,  as  well  as 
adding  some  FBO's  that  are  not 
certificated  repair  stations,  and  some 
self-employed  certificated  mechanics. 
The  estimate  of  5,000  stands  as  a  ceiling 
estimate. 

Comment:  The  above  commenter 
asserts  that  the  FAA  may  not  forbear 
from  performing  a  Regulatory  Flexibility 
Act  analysis  on  the  groimds  that  the 
costs  are  owing  to  the  law  that  prompts 
the  rulemaking,  and  not  to  the  rule  by 
which  the  law  is  implemented. 

FAA  Response:  The  NPRM  analysis 
proposed  that  the  average  annual  costs 
of  compliance  with  this  rule  would  be 
about  $1,250  for  the  1,500  most 
involved  repair  stations  and  about  $200 
for  the  3.500  least  involved.  Continuing 
analysis  in  support  of  this  final  rule,  as 
its  requirements  have  been  clarified, 
suggests  these  costs  are  overestimates. 
For  example,  of  the  compliance  options 
available,  two  are  likely  to  require  little 
or  no  additional  cost.  These  are:  (1) 
Controlling  the  part  of  means  of  a  record 
keeping  system  that  is  updated  at  each 
removal  and  which  substantiates  the 
part  number,  serial  number,  and  current 
life-status  of  the  part;  and  (2)  physical 
segregation  of  removed  parts.  Ftuther, 
the  option  of  mutilation  may  include 
sale  of  the  mutilated  part  as  scrap  metal. 
Such  a  sale  would  offset  some  or  all  of 
any  additional  cost  of  this  option.  The 
agency  has  not  attempted  to  rework  its 
NPRM  estimate  in  li^t  of  this  further 
analysis  and  clarification. 

As  the  summary  Regulatory 
Evaluation  describes,  the  practice  of 
most  removers  already  approaches  the 
requirements  of  this  rule  through  the 
exercise  of  good  shop  practice,  good 
business  practice,  following  the 
guidance  of  AC's,  and  complying  with 
those  existing  CFR's  that  indirectly 
constrain  the  disposition  of  life-limited 
parts.  Thus,  the  FAA  believes  that  no 
entity  of  any  size  subject  to  this  rule 
will  incur  a  significant  cost  burden. 

Paperwork  Reduction  Act 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  FAA  has  submitted  a  copy 
of  these  sections  to  the  Office  of 


Management  and  Budget  for  its  review. 
The  collection  of  information  was 
approved  and  assigned  OMB  Control 
Number  2120-0665.  This  final  rule 
requires  that  each  person  who  removes 
any  life-limited  aircraft  part  must  safely 
control  that  part  to  deter  its  installation 
after  it  has  reached  its  life  limit.  This 
rule  also  requires  that  type  certificate 
and  design  approval  holders  of  life- 
limited  parts  provide  instructions  on 
how  to  mark  a  part  indicated  itS' current 
status,  when  requested  by  persons 
removiiig  such  a  part. 

Commits  on  me  proposal  have  been 
addressed  previously.  In  general, 
comments  that  dealt  with  the  Paperwork 
Reduction  Act  also  dealt  with 
estimation  of  the  cost  burden. 

The  likely  respondents  to  this 
proposed  information  requirement  are 
persons  responsible  for  removing  and 
dispositioning  life-limited  parts.  The 
FAA  stands  by  its  NPRM  estimate  of 
5,000  total  responding  entities. 
However,  the  agency  has  revised  the 
composition  of  this  total.  In  the 
proposal  our  estimate  included  5,000 
certificated  repair  stations  as 
respondents.  For  the  final  rule,  the 
5,000  responding  entities  include  4,489 
certificated  repair  stations,  205 
salvagers,  an  indeterminate  number  of 
fixed  b^e  operators  that  are  not 
certificated  repair  stations,  and  an 
indeterminate  number  of  self-employed 
certificated  aviation  mechanics  will 
cany  out  the  requirements  of  this  rule. 

The  FAA  estimates  each  of  1 ,500  of 
the  5,000  entities  noted  above  will 
perform  300  such  procedures  as  an  * 
annual  average.  Each  of  the  remaining 
3,500  will  average  50  procedures 
annually.  Thus,  the  annual  frequency  of 
information  requirements  is  625,000 
procedures. 

The  FAA  refined  its  NPRM  estimate 
of  annual  biuden,  and  has  determined 
that  there  is  no  more  than  a  minimal 
paperwork  burden  on  any  respondent. 
Both  the  proposal  and  the  final  rule 
estimate  are  based  on  625,000  annual 
removals  subject  to  the  rule.  In  the 
NPRM  each  removal  was  estimated  to 
require  record  keeping  and  reporting 
requirements  of  five  minutes  duration, 
at  $50  per  hour.  Thus  for  the  NPRM,  the 
total  annual  estimated  biuden  of  Public 
Law  106-181  was  about  $2,600,000, 
borne  by  a  total  of  5,000  respondents.  In 
the  final  rule  this  estimate  is  decreased 
by  an  indeterminate  amoimt  because  the 
rule  is  satisfied  by  the — 

(a)  Control  for  safe-disposition  of  life 
limited  parts  through  the  appropriate 
use  of  record  keeping  systems  that  are 
known  in  wide  use;  and 

(b)  Physical  segregation  of  life-limited 
parts  that  have  little  or  no  remaining 
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capacity  as  airworthy  parts.  Many 
cMtificated  operators  and  air  agencies 
are  known  to  make  use  of  this  method 
of  control. 

While  a  respondent  may  find  it  useful 
to  satisfy  the  rule  by  one  or  more  of  the 
remaining  options,  the  FAA  believes 
that  neither  case  above  is  likely  to  result 
in  an  additional  Paperwork  Reduction 
Act  burden. 

Further,  the  (^tion  of  mutilation  is 
likely  to  reduce  the  NPRM  estimate. 
This  option  may  include  the  sale  of  the 
mutilated  part  as  scrap  metal.  Such  a 
sale  would  offset  some  of  all  of  any 
additional  cost  of  this  option. 

Because  FAA  has  not  attempted  to 
determine  the  preference  ranking  by 
respondents  of  the  options  permitted 
under  this  rule,  it  has  no  basis  by  which 
to  estimate  the  amount  the  choice  of 
these  options  will  decrease  the  NPRM 
estimate.  Thus,  the  NPRM  estimate 
should  be  considered  to  be  a  ceiling 
cost. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currently  valid 
Office  of  Management  and  Budget 
(OMB)  control  number. 

IntematioDal  Compatibility 

In  keeping  with  U.S.  obligations' 
under  tlu9  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviati(»i  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
m^viiniini  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 

EegnUtoiy  Evaluation  Soamiary 

Changes  to  Federal  Regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Otd&  12866  directs  that 
each  Federal  agency  shall  propose  or 
adopt  aregulation  only  upon  a  reasoned 
determined  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Thkd.  the  Trade 
Agreements  Act  of  1979  (19  U.S.C. 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  of  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  requires  the  consideration  of 
international  standards  and.  where 
appropriate,  that  they  be  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfimded  Mandates  Reform  Act  of  1995 
(Pub.  L  104-4)  requires  Federal 
agencies  to  prepare  a  written  assessment 


of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more, 
in  any  one  year  (adjusted  for  inflation). 

However,  for  regulations  with  an 
expected  minimal  impact  the  above- 
specified  analyses  are  not  required.  If  it 
is  determined  that  the  expected  impact 
is  so  minimal  that  the  proposal  does  not 
warrant  a  full  evaluation,  a  statement  to 
that  effect  and  the  basis  for  it  is 
included  in  the  evaluation. 

Consistent  with  Department  of 
Transportation  policies  and  procedures 
for  simplification,  analysis,  and  review 
of  regulations,  this  rule  is  deemed  to 
have  a  minimal  impact,  and  does  not 
warrant  a  full  evaluation.  The  FAA  has 
reviewed  the  conunents  generated  by 
the  NPRM  regarding  this  rule,  and  has 
refined  its  NPRM  analysis,  and  finds  no 
justification  to  change  its  determination 

of  minimal  impact. 

Expected  Benefits 

This  rule  will  increase  safety  benefits 
by  decreasing  the  possibility  of 
installation  into  a  type-certificated 
product  of  life-limited  parts  that  have 
reached  their  life-limits.  While  no 
existing  FAA  rule  specifies  the  safe 
disposition  of  a  life-limited  part  that  is 
not  intended,  permissibly,  to  be  re- 
installed, in  general,  current  industry 
shop  and  business  practices  already 
inhibit  such  installation.  These 
practices  generally  reflect  the  direction 
and  guidance  of  numerous,  distinct 
current  FAA  regulatory  and  advisory 
publications,  l^e  agency  has  not 
attempted  to  quantify  the  incremental 
safety  benefits  of  this  rule. 

Expected  Costs 

It  is  the  FAA's  intent  that  this 
rulemaking  would  specify  only  the 
requirements  necessary  to  bring 
industry  into  compliance  with  Public 
Law  106-181.  Thus,  the  FAA  expects 
that  additional  compliance  costs  will  be 
attributable  to  the  regulation  and  not  to 
the  rule. 

The  implementation  of  the  legislation 
that  directs  this  rule  adds  to  existing 
requirements,  and  consequently  to 
costs,  by  requiring  that  each  person 
removing  a  life-limited  part  from  a  type- 
certificated  product  must  control  the 
disposition  of  that  part  by  record 
keeping,  marking,  tagging,  segregating, 
mutilating,  or  any  other  approved  or 
accepted  method  that  deters  the 
installation  of  that  life-limited  part  that 
has  reached  its  life  limit.  However,  as 
above,  although  no  existing  FAA  rule 
specifies  the  safe  disposition  of  a  life- 


limited  part  that  is  not  intended, 
permissibly,  to  be  re-installed,  in 
general,  ciurent  industry  shop  and 
business  practices  already  inhibit  such 
installation.  Also  as  above,  these 
practices  generally  reflect  the  direction 
and  guidance  of  niunerous,  distinct 
current  FAA  regulatory  and  advisory 
publications. 

The  cost  estimate  for  this  final  rule 
refines  the  NPRM  estimate  and  revises 
it  downward  by  an  indeterminate 
amount.  The  NPRM  estimate  assiuned 
that  about  5,000  business  entities  woidd 
perform  almost  all  of  the  activities 
subject  to  this  rule.  Of  these  entities, 
about  1,500  would  perform  about  300 
rule-subject  removes  annually,  while 
the  remaining  3,500  would  perform 
about  50.  Each  removal  was  assumed  to 
require  an  additional  5  minutes  at  $50 
per  hour.  Thus,  each  larger  remover 
would  incur  an  additional  annual  cost    ,_ 
of  about  $1,250.  Aimual  costs  for  each 
smaller  remover  would  be  about  $200. 
Each  amoimt  was  given  in  2001  dollars. 
This  final  rule  estimate  departs  from 
those  assumptions  and  estimates  for  two 
reasons,  as  fbllow: 

(aiThe  rule  is  satisfied  by  the  safe- 
disposition  of  life  limited  parts  through 
the  use  of  record  keeping  systems  that 
are  known  to  be  in  wide  use. 

(b)  The  rule  is  satisfied  by  the 
physical  segregation  of  life-limited  parts 
that  have  little  or  no  remaining  capacity 
as  airworthy  parts.  Many  certificated 
operators  and  air  agencies  are  known  to 
make  use  of  this  method  of  control. 

While  a  remover  may  find  it  useful  to 
satisfy  the  rule  by  one  or  more  of  its 
other  options,  the  FAA  believes  that 
neither  case  above  is  likely  to  result  in 
additional  cost.  In  fact,  a  respondent 
may  well  have  a  record  keeping  system 
in  place  and  also  physically  segregate 
parts  as  appropriate.  Further,  the  option 
of  mutilation  may  include  the  sale  of  the 
mutilated  part  as  scrap  metal.  Such  a 
sale  would  offset  some  or  all  of  any 
additional  cost  of  this  option. 

Because  FAA  has  not  attempted  to 
determine  the  preference  ranldng  by 
respondents  of  the  options  permitted 
under  this  rule,  it  has  no  basis  by  which 
to  estimate  the  amoimt  the  choice  of 
these  options  will  decrease  the  NPRM 
estimate.  Thus,  the  NPRM  estimate 
should  be  considered  to  be  a  ceiling 
cost 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(5  U.S.C.  601  et  seq.)  establishes  "as  a 
principle  of  regulatory  issuance  that 
agencies  shall  endeavor,  consistent  with 
the  objective  of  the  rule  and  of 
applicable  statutes,  to  fit  regulatory  and 
informational  requirements  to  the  scale 
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of  the  business,  oi^anizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  thaf  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jiu-isdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

This  final  rule  estimate  was  refined 
and  reduced  from  the  NPRM  estimate. 
The  earlier  estimate  resulted  in  1,500 
larger  removers  each  inciuring  an 
additional  annual  cost  of  about  $1 ,250. 
Additional  annual  costs  for  each  of  the 
3,500  smaller  removers  were  estimated 
about  $200.  Each  amount  was  given  in 
2001  dollars. 

As  noted  previously,  these  NPRM 
estimates  must  be  taken  as  ceiling 
estimates  because  of  the — 

(a)  Existing  use  of  compliant  record 
keeping  systems, 

(b)  Existing  practice  of  physically 
segregating  life-limited  parts  that  have 
little  or  no  remaining  capacity  as 
airworthy  parts,  and 

(c)  Likelihood  that  some  or  all  of  the 
costs  of  the  option  of  mutilation  will  be 
offset  by  the  sale  of  the  mutilated  part 
as  scrap  metal. 

As  stated  previously,  the  agency  has 
made  no  attempt  to  estimate  the  amoimt 
by  which  these  factors  reduce  the  NPRM 
estimates. 

Because  this  rule  imposes  no  more 
than  minimal  economic  effects  on 
removers  of  any  size,  whether  small  or 
large,  the  FAA  certifies  that  it  will  not 
have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 


United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  lumecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where. 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  In  addition,  consistent 
with  the  Administration's  belief  in  the 
general  superiority  and  desirability  of 
free  trade,  it  is  the  policy  of  the 
Administration  to  remove  or  diminish 
to  the  extent  feasible,  barriers  to 
international  trade,  including  both 
barriers  affecting  the  export  of  American 
goods  and  services  to  foreign  coimtries 
and  barriers  affecting  the  import  of 
foreign  goods  and  services  into  the 
United  States. 

The  FAA  has  determined  the 
potential  effect  of  this  rule  will  be 
minimal  and,  in  accordance  with  the 
above  statute  and  policy,  holds  that  this 
rule  will  not  result  in  an  impact  on 
international  trade  by  companies  doing 
business  in  or  with  the  United  States. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995,  enacted  as  Public  Law  104-4  on 
March  22, 1995,  is  intended,  among 
other  things,  to  ciub  the  practice  of 
imposing  imfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  II  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action." 

This  rulemaking  does  not  contain 
such  a  mandate.  Therefore,  the 
analytical  requirements  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
do  not  apply. 

Regulations  Affecting  Interstate , 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  title  14  of  the 
CFR  in  a  manner  affecting  interstate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  The  FAA 
received  no  comments  on  whether  there 
is  justification  for  applying  the  rule 
differendy  in  interstate  operations  in 
Alaska.  Because  this  rule  has  a  minor 
impact  on  current  operations,  including 
that  it  applies  only  to  the  subsequent 


use  of  these  life-limited  aircraft  parts,  it 
will  not  affect  interstate  aviation  in 
Alaska.  Accordingly,  FAA  has 
determined  that  there  is  no  need  to 
apply  the  rule  differently  in  interstate 
operations  in  Alaska. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  rule  under 
the  principles  and  criteria  of  Executive 
Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  rulemaking  would 
not  have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050. ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D. 
appendix  4,  paragraph  4(j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  this  rule  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Public  Law  94-163,  as  amended 
(42  U.S.C.  6362)  and  FAA  Order  1053.1 
It  has  been  determined  that  the  rule  is 
not  a  major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects 

14  CFR  Part  43 

Aircraft,  Aviation  safety,  Life-limited 
parts.  Reporting  and  recordkeeping 
requirements. 

14  CFR  Part  45 

Aircraft,  Exports,  Signs  and  symbols. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
£unends  Chapter  I  of  Tide  14,  Code  of 
Federal  Regulations,  as  follows: 

PART  43— MAINTENANCE, 
PREVENTIVE  MAINTENANCE, 
REBUILDING,  AND  ALTERATION 

1 .  Revise  the  authority  citation  for 
part  43  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701, 
44703,  44705,  44707,  44711.  44713,  44717, 
44725. 

2.  Add  §  43.1(c)  to  read  as  follows: 
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f43.1    Applicability. 


(c)  This  part  applies  to  all  life-limited 
parts  that  are  removed  from  a  type 
certificated  product,  segregated,  or 
controlled  as  provided  in  §43.10. 

3.  Add  §43.10  to  read  as  follows: 

{43.10    Disposition  of  life-liniitad  aircraft 


(a)  Definitions  used  in  this  section. 
For  the  purposes  of  this  section  the 
following  definitions  apply. 

Life-limited  part  means  any  part  for 
which  a  mandatory  replacement  limit  is 
specified  in  the  type  design,  the 
Instructions  for  Continued 
Airworthiness,  or  the  maintenance 
manual. 

Life  status  means  the  acciunulated 
cycles,  hours,  or  any  other  mandatory 
replacement  limit  of  a  life-limited  part. 

(b)  Temporary  removal  of  parts  from 
type-certificated  products.  When  a  life- 
limited  part  is  temporarily  removed  and 
reinstalled  for  the  purpose  of 
performing  maintenance,  no  disposition 
under  paragraiph  (c)  of  this  section  is 
required  if — 

(1)  The  life  status  of  the  part  has  not 
changed; 

(2)  The  removal  and  reinstallation  is 
performed  on  the  same  serial  niunbered 
product;  and 

(3)  That  product  does  not  accumidate 
time  in  service  while  the  part  is 
removed. 

(c)  Disposition  of  parts  removed  from 
type-certificated  products.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  after  April  15,  2002  each  person 
who  removes  a  life-limited  part  from  a 
type-certificated  product  must  ensine 
that  the  part  is  controlled  using  one  of 
the  methods  in  this  paragraph.  The 
method  must  deter  the  installation  of 
the  part  after  it  has  reached  its  life  limit. 
Acceptable  methods  include: 

(1)  Record  keeping  system.  The  part 
may  be  controlled  using  a  record 
keeping  system  that  substantiates  the 


part  number,  serial  niunber,  and  cxuxent 
life  status  of  the  part.  Each  time  the  part 
is  removed  from  a  type  certificated 
product,  the  record  must  be  updated 
with  the  current  life  status.  This  system 
may  include  electronic,  paper,  or  other 
means  of  record  keeping. 

(2)  Tag  or  record  attached  to  part.  A 
tag  or  other  record  may  be  attached  to 
the  part.  The  tag  or  record  must  include 
the  part  niunber,  serial  number,  and 
current  life  status  of  the  part.  Each  time 
the  part  is  removed  from  a  type 
certificated  product,  either  a  new  tag  or 
record  must  be  created,  or  the  existing 
tag  or  record  must  be  updated  with  the 
ciurent  life  status. 

(3)  Non-permanent  marking.  The  part 
may  be  legibly  marked  using  a  non- 
permanent  method  showing  its  current 
life  status.  The  life  status  must  be 
updated  each  time  the  part  is  removed 
frtjm  a  type  certificated  product,  or  if 
the  mark  is  removed,  another  method  in 
this  section  may  be  used.  The  mark 
must  be  accomplished  in  accordance 
with  the  instructions  under  §  45.16  of 
this  chapter  in  order  to  maintain  the 
integrity  of  the  part. 

(4)  Permanent  marking.  The  part  may 
be  legibly  marked  using  a  permanent 
method  showing  its  current  life  status. 
The  life  status  must  be  updated  each 
time  the  part  is  removed  from  a  type 
certificated  product.  Unless  the  part  is 
permanently  removed  from  use  on  type 
certificated  products, -this  permanent 
mark  must  be  accomplished  in 
accordance  with  the  instructions  under 
§  45.16  of  this  chapter  in  order  to 
maintain  the  integrity  of  the  part. 

(5)  Segregation.  The  part  may  be 
segregated  using  methods  that  deter  its 
installation  on  a  type-certificated 
product.  These  methods  must  include, 
at  least — 

(i)  Maintaining  a  record  of  the  part 
number,  serial  niunber,  and  current  life 
status,  and 


(ii)  Ensuring  the  part  is  physically 
stored  separately  from  parts  that  are 
currently  eligible  for  installation. 

(6)  Mutilation.  The  part  may  be 
mutilated  to  deter  its  installation  in  a 
type  certificated  produce.  The 
mutilation  must  render  the  part  beyond 
repair  and  incapable  of  being  reworked 
to  appear  to  be  airworthy. 

(7)  Other  methods.  Any  other  method 
approved  or  accepted  by  the  FAA. 

(d)  Transfer  of  life-limited  parts.  Each 
person  who  removes  a- life-limited  part 
from  a  type  certificated  product  and 
later  sells  or  otherwise  transfers  that 
part  must,  transfer  with  the  part  the 
mark,  tag,  or  other  record  used  to 
comply  with  this  section,  unless  the  ■. 
part  is  mutilated  before  it  is  sold  or 
transferred. 

4.  The  authority  citation  for  part  45  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  44109, 
40113-40114. 44101-44105, 44107-44108, 
44110-44111, 44504, 44701, 44708-44709, 
44711-44713, 44725, 45302-45303,  46104, 
46304,  46306.  47122. 

5.  Add  §  45.16  to  read  as  follows: 

§45.16    Marking  of  life-limited  parts. 

When  requested  by  a  person  required 
to  comply  with  §43.10  of  this  chapter, 
the  holder  of  a  type  certificate  or  design 
approval  for  a  life-limited  part  must 
provide  marking  instructions,  or  must 
state  that  the  part  cannot  be  practicably 
marked  without  compromising  its 
integrity.  Compliance  with  this 
paragraph  may  be  made  by  providing 
marking  instructions  in  readily  available 
documents,  such  as  the  maintenance 
manual  or  the  Instructions  for 
Continued  Airworthiness. 

Issued  in  Washington,  DC,  on  January  3, 
2002. 

Jane  F.  Garvey, 
^Administrator. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  121  ' 

(Dockat  Na  FAA-2001-10770;  SFAR  92-3] 

RIN  2120-AH55  | 

Flightcraw  Compartment  Access  and 
Door  Designs 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  action  supersedes  SFAR 
92-2,  which  was  published  on 
November  21,  2001  to  allow  operators  to 
quickly  modify  the  flightcrew 
compartment  door  to  delay  or  deter 
unauthorized  entry  to  the  flightcrew 
compartment.  This  action  temporarily 
authorizes  variances  from  existing 
design  standards  for  the  doors  and 
alloAys  for  approval  for  return  to  service 
of  modified  airplanes  without  prior 
approved  data  if  the  modification 
constitutes  a  major  alteration.  This 
action  also  mandates  these 
modifications  on  aircraft  in  certain 
passenger  and  cargo  carrying  operations 
and  extends  the  January  15,  2002, 
reporting  date.  "Hiis  action  prohibits  the 
possession  of  fiightdeck  compartment 
door  keys  by  other  than  the  flightcrew 
during  flight,  unless  the  flightdeck  door 
has  an  internal  flightdeck  locking  device 
installed,  operative,  and  in  use.  This 
action  is  being  taken  in  the  wake  of  the 
September  11,  2001,  terrorist  attacks 
against  four  U.S.  commercial  airplanes. 
DATES:  This  action  is  effective  January 
15,  2002  and  shall  remain  in  effect  imtil 
April  9,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kimberly  Smith,  Technical  Programs 
Branch,  Aircraft  Certification  Service. 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-7242;  e-mail  address:  9-awa-avr- 
design@faa.gov.  | 

SUPPLEMENTARY  INFORMATION: 

Availability  of  This  Action 

You  can  get  an  electronic  copy  of  this 
dociunent  from  the  Internet  by  taking 
the  following  steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  {http://dms.dot.gov/ 
search).  \ 

(2)  On  the  search  page,  type  in  the  last 
four  digits  of  the  docket  number  shown 
at  the  beginning  of  this  dociunent.  Click 
on  "seardi." 


(3)  On  the  next  page,  which  contains 
the  docket  summary  information,  click 
on  the  item  you  want  to  see. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  FAA's 
web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  the  Government 
Printing  Office's  web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 
acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Ave.,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-9680.  Make  sure  to  identify 
the  docket  number  or  notice  number  of 
this  rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  the  FAA  to  comply  with 
small  entity  requests  for  information 
advice  about  compliance  with  statutes 
and  regulations  within  the  FAA's 
jiuisdiction.  Therefore,  any  small  entity 
that  has  a  question  regarding  this 
document  may  contact  its  local  FAA  , 
official.  Internet  users  can  find 
additioned  information  on  SBREFA  on 
the  FAA's  web  page  at 
http:www.faa.gov/avr/arm/sbrefa.htm 
and  send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

The  September  11,  2001,  hijacking 
events  have  demonstrated  that  some 
persons  are  willing  to  hijack  airplanes 
and  use  them  as  weapons  against  the 
citizens  of  the  United  States.  This  is  a 
safety  and  seciuity  threat  that  was  not 
anticipated  and,  therefore,  not 
considered  in  the  design  of  transport 
airplanes.  The  recent  hijackings  make  it 
clear  that  there  is  a  critical  need  to 
improve  the  seciuity  of  the  flightcrew. 
compartment.  These  improvements 
should  deter  terrorist  activities  and,  if 
they  are  attempted,  delay  or  deny  access 
to  the  cockpit. 

On  November  16,  2001,  Congress 
enacted  the  Aviation  and  Transportation 
Security  Act,  Public  Law  107-71. 
Section  104(a)(1)(B)  of  the  Act  requires 
the  FAA  to  issue  an  order  requiring  the 
strengthening  of  the  flight  deck  door 
and  locks  on  certain  passenger  carrying 
aircraft. 

Flightcrew  Compartment  Door  Designs 

Flightcrew  compartment  doors  on 
transport  category  airplanes  have  been 
designed  principally  to  ensure  privacy, 
so  pilots  could  focus  their  entire 
attention  to  their  normal  and  emergency 


flight  duties.  The  doors  have  not  been 
designed  to  provide  an  impenetrable 
barrier  between  the  cabin  and  the 
flightcrew  compartment.  Doors  have  not  , 
been  required  to  meet  any  significant 
security  threat,  such  as  small  arms  fire 
or  shrapnel,  or  the  exercise  of  brute 
force  to  enter  the  flightcrew 
compartment. 

Besides  affording  an  uninterrupted 
work  environment  for  the  flightcrew, 
flightcrew  compartment  doors  often 
must  meet  other  important  safety 
standards.  Should  there  be  a  sudden 
decompression  of  the  airplane,  separate 
compartments  within  the  airplane,  like 
the  cabin  and  the  crew  compartment, 
must  be  designed  so  that  the  pressure 
differential  that  is  created  does  not 
compromise  the  basic  airplane 
structiu«.  Certification  standards  require 
that  airplane  designs  provide  a  method 
to  compensate  for  decompression  in  a 
manner  that  avoids  significant  damage 
to  the  airplane.  In  many  cases, 
flightcrew  compartment  doors  provide 
the  pressure  compensation  by  being 
vented  or  swinging  open  to  equalize  the 
pressure  between  the  cabin  and  the 
flightcrew  compartment. 

In  addition,  design  standards  require 
that  the  flightcrew  have  a  path  to  exit 
the  flightcrew  compartment  in  an 
emergency,  if  the  cockpit  window  exits 
are  not  usable.  Flightcrew  compartment 
doors  have  been  designed  to  provide 
this  escape  path.  But  this  escape  feature 
may  also  enable  easier  unauthorized 
entry  into  the  flightcrew  compartment 
bom.  the  cabin. 

Operating  regulations,  in  particular 
§  121.379(b)  in  the  case  of  a  major 
alteration,  require  the  work  to  be  done 
in  accordance  with  technical  data 
approved  by  the  Administrator. 
Operating  regulations  for  airlines  also 
require  that  each  crewmember  have  a 
key  readily  available  to  open  doors 
between  passengers  and  an  emergency 
exit.  Some  airlines  issue  flightcrew 
compartment  door  keys  to  all  their 
crewmembers.  This  allows  flight 
attendants  to  enter  the  flightcrew 
compartment  and  assist  the  flightcrew 
in  an  emergency,  such  as  incapacitation 
of  a  flight  crewmember.  But  it  also  offers, 
an  opportunity  for  an  individual  to 
overpower  or  coerce  a  flight  attendant, 
take  away  the  key,  and  enter  the 
flightcrew  compartment. 

Rapid  Response  Team 

To  evaluate  what  could  be  done  to 
improve  flightcrew  compartment 
security,  the  Secretary  of  Transportation 
formed  a  Rapid  Response  Team  for 
Aircraft  Security.  The  Team  included 
representatives  of  airplane  designers, 
airline  operators,  airline  pilots,  and 
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flight  attendants.  There  was  a  clear 
consensus  from  this  group,  and 
agreement  by  the  FAA,  that  immediate 
actions  must  be  taken  to  strengthen  the 
flightcrew  compartment  door.  The 
short-term  options,  though,  in  one  way 
or  another  could  conflict  with 
regulatory  design  requirements  such  as 
those  discussed  above. 

The  Rapid  Response  Team  addressed 
the  design  issues  and  foimd  the  relative 
safety  risks  to  be  small  in  view  of  the 
emergent  security  risk  of  unauthorized 
flightcrew  compartment  entry.  The  FAA 
agrees  with  this  conclusion.  The  Rapid 
Response  Team  report  also  concluded, 
and  the  FAA  agrees,  that  all  existing 
design  requirements  should  continue  to 
be  applied  in  the  long  term.  Therefore, 
this  SFAR  allows  a  temporary  period 
during  which  non-compliance  with 
design  requirements  will  be  allowed 
when  improvements  to  flightcrew 
compartment  security  are  made. 

In  addition  to  waiving  specific 
airworthiness  regulations,  the  FAA  is 
waiving  procedural  requirements 
applicable  to  major  alterations 
(§  121.379(b)).  Besides  the  information 
obtained  from  the  Rapid  Response 
Team,  the  FAA  has  received  technical 
information  from  airline  operators  and 
manufactiu'ers  regarding  what 
modifications  are  possible  and  how 
quickly  they  can  be  incorporated.  The 
technical  data  reviewed  by  the  FAA 
reflect  good  design  practices,  and  the 
FAA  is  confident  that  installations  can 
be  made  without  imduly  compromising 
safety. 

Given  the  lugency  of  the  need  to  take 
action  to  reinforce  the  flightcrew 
compartment  doors,  the  FAA  finds  that 
it  is  in  the  public  interest  to  forego  the 
requirement  that  major  alterations  to 
accomplish  this  task  have  data 
previously  approved  by  the 
Administrator.  This  portion  of  flie  SFAR 
is  limited  to  6  months.  Major  alterations 
performed  after  that  date  must  be  in 
accordance  with  approved  data,  and 
whatever  the  operator  installs  in  the 
short  term  must  ultimately  be  brought 
into  full  regulatory  compliance. 

The  Original  SFAR  92  Provisions 

Original  SFAR  92  was  published  on 
Octol^r  9,  2001,  and  allowed  all  part 
121  passenger  carrying  operators  to 
install  flightcrew  compartment  door 
improvements  as  well  as  prohibiting 
possession  of  flightcrew  compartment 
keys  by  persons  other  than  flight 
crewmembers  during  flight.  It  was  very 
broad  to  allow  maximiun  short-term 
flexibility  in  crafting  enhanced  door 
security  measures.  It  allowed  the  doors 
to  be  modified  and  airplanes  to  be 
operated  with  modified  doors. 


The  FAA  established  an  18-month 
duration  for  the  portions  of  the  SFAR 
concerning  airworthiness  requirements. 
We  expected  this  would  give  the 
industiy  sufficient  time  to  design  and 
install  more  permanent  changes  to  door 
security  and  establish  procedures  for 
flightcrew  compartment  door  access  that 
meet  regulatory  requirements  for  egress 
and  venting. 

The  SFAR  required  operators  to 
submit  a  report  to  the  FAA  that  details 
the  specific  modifications  they  make  to 
the  flightcrew  compartment  door.  This 
will  allow  the  FAA  to  monitor  what  has 
been  installed  and  take  action  if  the 
installation  creates  an  unacceptable 
safety  risk.  Further,  to  monitor  progress 
toward  the  goal  of  full  compliance,  the 
SFAR  required  a  report  by  April  22, 
2002  that  describes  how  the  operator 
will  meet  regulatory  compliance  for 
egress  and  venting. 

We  also  expected  that  airframe 
manufacturers  and  modifiers  would 
produce  service  information  to  assist 
operators  in  developing  modifications  to 
improve  intrusion  resistance  to  the 
flightcrew  compartment.  While  service 
documents  would  not  require  separate 
approval  under  this  SFAR,  such 
modifications  may  also  be  installed  in 
production  airplanes.  The  modification 
authority  granted  by  the  SFAR  also 
applied  to  manufacturers  and  other 
persons  applying  for  airworthiness 
certificates  to  enable  delivery  of 
airplanes  to  the  operators. 

In  addition,  we  understood  that  some 
operators  might  rely  on  suppliers  to 
produce  parts  to  support  these 
modifications  to  the  flightcrew  doors. 
Under  normal  circulnstances,  such  parts 
producers  would  be  subject  to  the 
requirement  to  obtain  parts 
manufact'u^r  approvals  in  accordance 
with  14  CFR  part  21.303.  However,  to 
facilitate  reinforcement  of  these  doors, 
the  SFAR  included  a  provision 
overriding  the  requirement  for  parts 
production  approval  in  support  of  these 
activities. 

Should  any  of  the  changes  to  the  door 
constitute  a  major  alteration,  the  SFAR 
temporarily  relievedthe  operator  of 
having  to  obtain  prior  approval  of  the 
data.  This  part  of  the  SFAR  terminates 
on  April  22,  2002.  As  soon  as  the  design 
data  is  submitted,  the  FAA  will  work 
with  the  operators  to  identify  a  mutually 
acceptable  process  and  time  to  get  the 
data  approved.  In  the  meantime,  the 
airworthiness  certificates  on  airplanes 
that  have  been  modified  will  remain 
valid.  In  making  returns  to  service  of 
airplanes  modified  under  the  SFAR, 
documents  can  reflect  compliance  with 
regulatory  requirements  by  citing  the 
SFAR. 


In  addition  to  the  above  changes  to 
harden  the  flightcrew  compartment 
doors  against  intruders,  the  FAA  also 
believed  it  was  prudent  to  eliminate  the 
ability  of  intruders  to  gain  access  by 
obtaining  a  flight  attendant's  key.  For 
that  reason,  the  SFAR  temporarily 
changed  the  requirement  in  §  121.313(g) 
by  stating  that  only  flight  crewmembers, 
and  not  cabin  crewmembers,  would 
have  flight  crew  compartment  keys 
during  flight.  This  would  lessen  the 
opportunity  for  gaining  unauthorized 
access  and  reduce  the  likelihood  of 
attacks  on  cabin  crewmembers  to  obtain 
keys  on  airplanes  where  the  flightdeck 
door  does  not  have  an  internal  locking 
device. 

First  Revision  to  SFAR  92-SFAR  92-1 

SFAR  92  has  remained  substantially 
as  originally  written.  However, 
modifications  have  been  issued  to 
change  the  scope  of  the  rule  and  to 
clarify  specific  provisions.  SFAR  92 
originally  authorized  only  part  121 
passenger  carrying  operators  to  make 
the  quick  modifications  to  the  flightdeck 
doors.  Because  of  the  risk  posed  by 
having  other  than  flightcrew  members 
onboard  the  aircraft  as  allowed  in 
§  121.583,  FedEx  petitioned  the  FAA  to 
allow  it  to  install  additional  door 
security  measures  in  accordance  with 
the  provisions  of  SFAR  92.  The  FAA 
determined  that  the  modifications 
requested  by  FedEx  would  apply  to 
similarly  situated  cargo  airplane 
operators  and  that  the  threat  is  similar 
to  that  of  passenger  airplanes.  SFAR  92- 
1  was  published  on  October  17,  2001,  to 
expand  the  modification  authority  to  all 
part  121  operators. 

Second  Revision  to  SFAR  92-SFAR  92- 
2 

As  originaUy  published,  SFAR  92 
temporarily  changed  section  121.313(g) 
to  prohibit  the  possession  of  flightdeck 
keys  by  non-flightdeck  crewmembers. 
Since  initial  issuance  of  the  SFAR, 
internal  locking  devices  that  render  the 
key  useless  for  flightdeck  access  have 
been  installed  on  many  air  carrier 
airplanes.  Since  the  keys  have  multiple 
uses  in  the  airplane  beyond  the 
flightdeck  door,  prohibiting  possession 
of  the  flightdeck  door  keys  by  non-flight 
crewmembers  on  these  airplanes  is  only 
an  inconvenience  to  the  crew  and  not  a 
deterrent  to  terrorist  activity. 

Allowing  non-flight  crewmembers 
access  to  the  keys  is  acceptable  when 
the  internal  locking  device  is  in  use  on 
the  airplane.  "In  use"  contemplates  that 
the  device  is  locked  from  the  inside  by 
the  flightdeck  crew.  If  a  flightdeck 
crewmember  must  exit  the  flightdeck  for 
some  reason,  either  the  remaining 
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flightdeck  crewmember,  or  9  cabin 
ctewmember  that  enters  the  flightdeck, 
will  immediately  lock  the  internal 
device  behind  the  exiting  flightdeck 
crewmember.  This  provision  may  also 
reduce  the  opportimity  for  coercion, 
since  the  fli^t  attendant  can  safely 
hand  over  the  key. 

As  a  result,  SFAR  92-2  was  published 
on  November  21.  2001.  to  add  a  phrase 
to  the  end  of  §  121.313(a)(ii)  to  allow 
possession  of  the  key  under  certain 
cdrciunstances.  The  limitations  on  keys 
do  not  apply  to  cargo  operators  because 
flight  attendants  are  only  required  on 
passenger  airplanes  nor  do  they  apply  to 
part  129  operators  because  part  121 
regulation  do  not  apply  to  them.  This 
change  to  121.313(g)  will  expire  with 
this  SFAR. 

SFAR  92-2  also  replaced  the  90  day 
and  180  day  reporting  and  termination 
time  firames  with  specific  dates.  January 
15,  2002,  and  April  22,  2002 
respectively.  Since  SFAR  92  was 
republished  more  than  once,  insertion 
of  specific  dates  will  eliminate 
confusion  in  calculating  these  dates. 

This  Revision  to  SFAR  92^FAR  92-3 

When  SFAR  92  was  originally  issued, 
and  subsequently  revised,  it  was  the 
expectation  of  the  FAA  that  flightdeck 
modifications  would  be  made  as.  soon  as 
possible.  While  this  has  been  the  case 
for  the  substantial  majority  of  operators, 
not  all  have  accomplished  the  short- 
term  modifications.  Because  of  the 
FAAs  original  expectation,  SFAR  92  did 
not  contain  a  provision  mandating  the 
internal  door  modifications.  Now,  the 
FAA  has  determined  that  a  mandate  is 
necessary  to  assure  that  all  part  121 
passenger-carrying  aircraft  required  to 
have  flightdeck  doors  are  modified.  The 
FAA  has  also  considered  the  issue  of 
airplanes  that  carry  only  cairgo,  but  are 
permitted  to  also  carry  certain  persons 
as  defined  in  §  121.583  as  discussed  in 
SFAR  92-1.  Current  provisions  of  the 
regulations  do  not  ensure  that  a  person 
who  is  intent  on  using  an  airplane  as  a 
weapon  would  be  unable  to  board  an 
ail-cargo  airplane  in  accordance  with 
§  121.583.  Therefore,  in  cases  where 
these  airplanes  already  have  flightdeck 
doors,  the  FAA  has  determined  that  the 
door  should  also  be  modified  to 
improve  seciuity. 

Pub.  L.  107-71  directs  the 
Administrator  of  the  FAA  to  issue  an 
order  requiring  the  strengthening  of 
flightdeck  doors  and  locks.  Revision  92- 
3  is  being  issued  to  require  installation 
of  internal  locking  devises  on  flightdeck 
doors  witliin  45  days  of  publication  of 
tliis  revision.  The  aircraft  covered  by 
tliis  provision  are  passenger-carrying 
aircraft  operated  under  part  121  that  are 


required  to  have  flightdeck  doors  and 
all-cargo  airplanes  that  have  flightdeck 
doors  installed.  Given  the  large  number 
of  modifications  already  made  on  a  large 
variety  of  aircraft  within  the  fleet,  the 
FAA  believes  that  45  days  should 
provide  operators  who  have  not  yet 
made  the  relevant  modifications  with 
sufficient  time  to  do  so. 

This  revision  to  the  SFAR  will  also 
expand  the  modification  authority  to 
U.S.  registered,  transport  category 
aircraft  that  are  operated  imder  part  129, 
foreign  operations.  Because  these 
aircraft  are  U.S.  registered,  the  FAA 
must  issue  any  authorization  to  modify 
the  aircraft.  The  FAA  has  received 
several  inquires  ft'om  such  operators 
requesting  authorization  to  make 
modifications  as  authorized  in  SFAR  92. 
SFAR  92-3  will  provide  such 
authorization. 

The  FAA  recognizes  that  mandating 
the  reinforcing  modifications  for  part 
121  operators  and  authorizing  part  129 
operators  to  make  modifications  may 
not  enable  some  to  make  the  January  15, 
2002,  reporting  requirements  in  SFAR 
92-2.  As  a  result,  this  revision  extends 
the  reporting  date  to  February  15,  2002. 
The  FAA  expects  that  those  who  have 
already  made  modifications  will  still 
meet  the  January  15,  2002,  reporting 
date. 

Other  Rulemaking 

hi  parallel  with  this  SFAR  92-3,  the 
FAA  is  issuing  an  immediately  adopted 
rule  (LAR)  which  will  adopt  new  design 
standards  for  flight  deck  doors  in  part 
25  of  the  Federal  Aviation  Regulations. 
Generally  speaking,  these  new  standards 
will  enhance  resistance  to  blimt  force 
and  ballistic  intrusion.  Also,  the  lAR 
will  require  all  aircraft  required  to  have 
a  door  under  section  121.313(f),  as  well 
as  all-cargo  airplanes  that  have 
flightdeck  doors  installed,  to  have  a 
door  meeting  the  new  design  standard. 
The  stronger  doors  must  be  installed  not 
later  than  April  9,  2003,  the  expiration 
date  of  this  SFAR.  In  essence,  the  doors 
meeting  the  new  design  standards  will 
replace  the  doors  reinforced  under  this 
SFAR. 

Justification  for  Immediate  Adoption 

Because  the  circumstances  described 
herein  warrant  immediate  action  by  the 
FAA,  the  Administrator  finds  that 
notice  and  public  comment  under  5 
U.S.C.  553(b)  are  impracticable  and 
contrary  to  the  public  interest.  Further, 
the  Administrator  finds  that  good  cause 
exists  under  5  U.S.C  553(d)  for  making 
tliis  rule  effective  immediately  upon 
publication.  This  action  is  necessary  to 
prevent  a  possible  imminent  hazard  to 


airplanes  and  to  protect  persons  and 
property  within  die  United  States. 
Additionally,  with  respect  to  the 
provisions  requiring  modifications  to 
strengthen  the  flight  deck  doors  and 
locks,  PL  107-71  authorizes  the 
Administrator  to  issue  an  order  without 
regard  to  the  provisions  of  chapter  5  of 
Title  5  of  the  United  States  Code.  The 
modification  to  section  121.313 
contained  in  this  SFAR  is  within  the 
scope  of  this  authority  and  is  adopted 
without  public  notice  and  a  prior 
opportunity  to  comment. 


International  Compatibility 

In  keeping  with  U.S.  obligations 
imder  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  SFAR. 

Paperwork  Reduction  Act 

This  emergency  final  SFAR  contains 
information  collection  activities  subject 
to  the  Paperwork  Reduction  Act  of  1995 
(44  use  3507(d)).  In  accordance  with 
section  3507(j)(l)(B)  of  that  statute,  the 
FAA  requested  the  Office  of 
Management  and  Budget  to  grant  an 
immediate  emergency  clearance  on  the 
paperwork  package.  OMB  granted  an 
emergency  clearance  and  assigned  OMB 
control  number  2120-1674.  As 
protection  provided  by  the  Paperwork 
Reduction  Act,  an  agency  may  not 
conduct  or  sponsor,  and  a  persou  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Following  is  a  description  of  the 
information  collection  burden 
associated. 

Title:  Flightcrew  Compartment  Access 
and  Door  Designs. 

Summary/Need:  The  SFAR  requires 
operators  to  submit  a  report  to  the  FAA 
by  February  15,  2002  that  details  the 
specific  modifications.  This  will  allow 
the  FAA  to  monitor  what  has  been 
installed  and  take  action  if  the 
installation  creates  an  unwarranted 
safety  risk.  Further,  to  monitor  progress 
toward  the  goal  of  full  compliance,  the 
SF"AR  requires  a  report  by  April  22, 
2002  that  describes  how  the  operator 
will  come  into  full  regulatory 
compliance. 

Respondents:  The  respondents  are  an 
estimated  135  airplane  operators 
covered  under  14  CFR  part  121  and  129. 

Burden:  The  burden  associated  with 
this  SFAR  is  6480  hours. 
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Regulatory  Analjrses 

This  rulemaking  action  is  taken  under 
an  emergency  situation  within  the 
meaning  of  Section  6(a)(3)(D)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  It  also  is 
considered  an  emergency  regulation 
imder  Paragraph  llg  of  the  Department 
of  Transportation  (DOT)  Regidatory 
Policies  and  Procedures.  In  addition,  it 
is  a  significant  rule  within  the  meaning 
of  the  Executive  Order  and  DOT's 
policies  and  procedures.  No  regulatory 
analysis  or  evaluation  accompanies  the 
rule.  At  this  time,  the  FAA  is  not  able 
to  assess  whether  this  rule  will  have  a 
significant  impact  on  a  substantial 
niynber  of  small  entities  as  defined  in 
the  Regulatory  Flexibility  Act  of  1980, 
as  amended.  However,  we  will  be 
conducting  a  regulatory  analysis  of  the 
cost  and  benefits  of  this  rulemaking, 
including  any  impact  on  small  entities, 
at  a  later  date. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  SFAR 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
have  determined  that  this  action  will 
not  have  a  substantial  direct  effect  on 
the  States,  or  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
have  determined  that  this  final  rule  does 
not  have  federalism  implications. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Pub.  L. 
104-4  on  March  22, 1995,  is  intended, 
among  other  things,  to  curb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  n  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  the  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  a  $100  million  or 
more  expenditure  (adjusted  annually  for 
inflation)  in  any  one  year  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector;  such  a  mandate 
is  deemed  to  be  a  "significant  regulatory 
action."  This  SFAR  does  not  contain 
such  a  mandate.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 


appendix  4,  paragraph  4(j)  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  this  SFAR  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Pub.  L.  94-163,  as  amended  (42 
U.S.C.  6362)  and  FAA  Order  1053.1.  It 
has  been  determined  that  this  SFAR  is 
not  a  m^or  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects  in  14  CFR  Part  121 

Air  carriers.  Aircraft,  Airmen, 
Aviation  safety.  Charter  flights, 
Reporting  and  recordkeeping 
requirements.  Safety,  Transportation. 

The  Amendment 

For  the  reasons  set  forth  above,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  121  as  follows: 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

'  Authority:  49  U.S.C.  106(g).  1153,  40113. 
40119,  41706,  44101,  44701-44702,  44705, 
4470^-44711,  44713, 44716-44717, 44722, 
44901.  44903-44904,  44912,  46105. 

SFAR  No.  92-2  [Removed] 

2.  Remove  Special  Federal  Aviation 
Regulation  No.  92-2. 

3.  Add  Special  Federal  Aviation 
Regulation  (SFAR)  92-3  to  read  as     ♦ 
follows: 

Sl'ECUI-  PEDER-U.  A\TATI()N" 
RE<jrL.VTU>X  No.  9J-:J — FLKiHTCREW 
CoMl*.VRT.ME\T  A(<ES.s  .VXD  I>M)R  DEsIUXS 

1.  Applicability.  This  Special  Federal 
Aviation  Regulation  (SFAR)  applies  to  all 
operators  that  hold  an  air  carrier  certificate 
or  operating  certificate  issued  under  part  119 
and  that  conduct  operations  under  part  121 
and  to  operators  of  U.S.  registered  transport 
category  aircraft  operated  under  part  129, 
except  paragraph  4  of  this  SFAR  does  not 
apply  to  cargo  operations  and  part  129 
operations.  It  applies  to  the  operators 
specified  in  this  SFAR  that  modify  airplanes 
to  improve  the  flightcrew  compartment  door 
installations  to  restrict  the  unwanted  entry  of 
persons  into  the  flightcrew  compartment. 
This  SFAR  also  applies  to  production 
certificate  holders  and  applicants  for 
airworthiness  certificates  for  airplanes  to  be 
operated  by  operators  specified  in  this  SFAR, 
and  producers  of  parts  to  be  used  in  such 
modifications. 

2.  Regulatory  Relief.  Contrary  provisions  of 
part  21,  and  §§  121.153(a)(2),  121.379(b),  aiid 
129.13  notwithstanding: 

(a)  An  operator  may  operate  airplanes 
modified  to  improve  the  flightcrew 
compartment  door  installations  to  restrict  the 
unauthorized  entry  of  persons  into  the 


flightcrew  compartment  without  regard  to  the 
applicable  airworthiness  requirements  and 
may  modify  those  airplanes  for  that  purpMsse, 
using  technical  data  not  previously  approved 
by  the  Administrator,  subject  to  the  following 
conditions: 

(i)  Not  later  than  February  15,  2002,  submit 
to  the  Director,  Aircraft  Certification  Service, 
a  detailed  description  of  the  changes  to  the 
airplane  that  have  been  accomplished  to 
enhance  the  intrusion  resistance  of  the 
flightcrew  compartment  including 
identification  of  what  major  alterations  have 
been  done  without  previously  approved  data. 

(ii)  Not  later  than  April 22,  2002,  submit 
to  the  Director,  Aircraft  Certification  Service, 
a  schedule  for  accomplishment  of  the 
changes  necessary  to  restore  compliance  with 
all  applicable  airworthiness  requirements,  as 
well  as  a  listing  of  the  regulations  not 
currently  complied  with.  The  schedule  may 
not  extend  beyond  the  termination  date  of 
this  SFAR. 

(iii)  If,  upon  reviewing  the  data  submitted 
in  paragraph  2  (a)(i)  of  this  SFAR,  the 
Administrator  determines  that  a  door 
modification  presents  an  unacceptable  safety 
risk,  the  FAA  may  issue  an  order  requiring 
changes  to  such  modifications. 

(b)  An  applicant  for  an  airworthiness 
certificate  may  obtain  such. a  certificate  for 
modified  airplanes  to  be  operated  by 
operators  described  in  this  SFAR. 

(c)  A  holder  of  a  production  certificate  may 
submit  for  airworthiness  certification  or 
approval,  modified  airplanes  to  be  operated 
by  operators  described  in  this  SFAR. 

(d)  A  person  may  produce  parts  for 
installation  on  airplanes  in  connection  with 
modifications  described  in  this  SFAR, 
without  FAA  parts  manufacturer  approval 
(FMA). 

3.  Return  to  Service  Documentation.  Where 
operators  have  modified  airplanes  as 
authorized  in  this  SFAR,  the  affected 
airplane  must  be  returned  to  service  with  a 
note  that  it  was  done  under  the  provisions  of 
this  SFAR. 

4.  Provision  for  Flightdeck  Door 
Compartment  Key.  Contrary  to  provisions  of 
§  121.313(g),  the  following  provision  applies: 
A  key  for  each  door  that  separates  a 
passenger  compartment  from  an  emergency 
exit  must  be  identified  to  passengers  in  the 
briefing  required  by  §  121.571(a)(l)(ii).  The 
key  required  for  access  to  the  emergency  exit 
must  be  readily  available  for  each 
crewmember.  No  key  Jo  the  flightcrew 
compartment  shall  be  available  to  any 
crewmember  during  flight,  except  for  flight 
crewmemtiers,  unless  an  internal  flightdeck 
locking  device  such  as  a  deadbolt  or  bar  is 
installed,  operative,  and  in  use. 

5.  Door  Modification  Requirement  After  [45 
days  after  publication]  for  each  airplane 
required  under  paragraph  121.313(f)  to  have 
a  door  between  the  passenger  and  pilot 
compartments,  and  for  transport  category  all- 
cargo  airplanes  that  have  a  door  installed 
between  the  pilot  compartment  and  any  other 
occupied  compartment  on  (the  effective  date 
of  this  amendment)  such  door  must  be 
equipped  with  an  internal  locking  device 
installed,  operative,  and  in  use.  Such  internal 
locking  device  has  to  be  designed  so  that  it 
can  only  be  unlocked  from  inside  the 
fljghtdeck. 
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6.  Termination.  With  respect  to  the  ability 
to  approve  airplanes  for  return  to  service 
without  data  previously  approved  by  the 
Administrator  in  the  case  of  major 
aherations.  this  SFAR  terminates  on  April  22. 


2002.  All  other  provisions  of  this  SFAR 
terminate  on  April  9.  2003. 


Issued  in  Washington,  DC,  on  January  10, 
2002. 

lane  F.  Garvey, 
Administrator. 
(FR  Doc.  02-967  Filed  1-10-02;  4:15  pm) 
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Part  V 

Department  of 
Transportation 

Federal  Aviation  Administration 

14  CFR  Parts  25  and  121  , 
Security  Considerations  in  the  Design  of 
the  Flightdeck  on  Transport  Category 
Airplanes;  Final  Rule 

Advisory  Circulars  (AC)  25.795-1, 
Flightdeck  Intrusion  Resistance,  and  AC 
25.795-2,  Flightdeck  Penetration 
Resistance;  Notice 
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DEPARTMENT  OF  TRANSPORTATION 
Fedatal  Aviation  Administration 

14  CFR  Parts  25  and  121    | 

[Dodwl  No.  FAA-2001-11032;  Amendment 
No.  2S-106  and  121-288] 

mN  2120-AHS6  ' 

Sacurtty  Considerations  in  the  Design 
of  the  nightdecic  on  Transport 
Category  Airplanes  j 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
action:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  amendment  implements 
two  security  design  requirements 
governing  transport  category  airplanes. 
This  amendment  requires  a  means  to 
protect  the  flightdeck  from 
unauthorized  intrusion  and  small  arms 
fire  or  fragmentation  devices.  The  FAA 
is  also  requiring  that  certain  airplanes 
operating  in  part  121  service  comply 
with  this  amendment  to  prevent 
xmauthorized  access  to  the  flightdeck. 
These  amendments  are  being  adopted  to 
further  enhance  air  carrier  security  in 
response  to  the  heightened  threat  to  U.S. 
civil  aviatioU. 

DATES:  This  amendment  is  effective 
January  15,  2002.  Comments  must  be 
received  on  or  before  March  18,  2002. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401, 400  Seventh  Street,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  niunber  FAA-2001- 
11032  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  this 
final  rule  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  NASSIF  Building  at 
the  Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

Comments  that  you  may  consider  to 
be  of  a  sensitive  seciuity  nature  should 
not  be  sent  to  the  docket  management 
system.  Send  those  comments  to  the 
FAA,  Office  of  Rulemaking,  ARM-1. 
800  Independence  Avenue,  SW, 
Washington  DC  20591. 


FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Gardlin,  FAA  Airframe  and  Cabin  Safety 
Branch,  ANM-115,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2136.  facsimile 
(425)  227-1149,  e-mail: 
jeff.gardlin@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

This  final  rule  is  being  adopted 
without  prior  notice  and  prior  public 
comment.  The  Regulatory  Policies  and 
Procediu^s  of  the  Department  of 
TransportaUon  (DOT)  (44  FR  1134; 
February  26, 1979),  however,  provides 
that,  to  the  maximum  extent  possible, 
operating  administrations  of  the  DOT 
should  provide  an  opportimity  for 
public  comment  on  regulations  issued 
without  prior  notice.  Accordingly, 
interested  persons  are  invited  to 
participate  in  this  ndemaking  by 
submitting  such  written  data,  views,  or 
argxunents,  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
international  trade  impacts  that  might 
result  from  this  amendment  are  also 
invited.  Comments  must  include  the 
regulatory  docket  or  amendment 
number  and  must  be  submitted  in 
duplicate  to  the  DOT  Rides  Docket 
address  specified  above. 

All  comments  received,  as  well  as  a 
report  siunmarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  final  rule;  and  request 
for  comments,  will  be  filed  in  the 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
for  conunents.  Late  filed  comments  will 
be  considered  to  the  extent  practicable. 
This  final  rule  may  be  amended  in  light 
of  the  comments  received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  docxunent 
must  include  a  pre-addressed,  stamped 
postcard  with  those  comments  on  which 
the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2001- 
11032."  The  postcard  will  be  date 
stamped  and  mailed  to  the  commenter. 

Availability  of  Rulemakiiig  Documents 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  (http://dms.dot.gov/ 
search). 


(2)  On  the  search  page  type  in  the  last 
ioui  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  amendment. 
Click  on  "search." 

(3)  On  the  next  page,  which  contains 
the  Docket  siunmary  information  for  the 
Docket  you  selected,  click  on  the 
dociunent  number  of  the  item  you  wish 
.to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  Web 
page  at  http://www.faa.gov/avr/arm/ 
nprm/nprm.htm  or  the  Federal 
Register's  Web  page  at  http:// 
www.access.gpo.gov/su_docs/aces/ 

acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number  and 
amendment  niunber  of  this  rulemaking. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requirements  for 
information  or  advice  about  compliance 
with  statutes  and  regulations  within  its 
jurisdiction.  Therefore,  any  small  entity 
that  has  a  question  regarding  this 
document  may  contact  their  local  FAA 
official,  or  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT.  You  can 
find  out  more  about  SBREFA  on  the 
Internet  at  our  site,  http://www.gov/avr/ 
arm/sbrefa.htm.  For  more  information 
on  SBREFA,  e-mail  us  at  9-awa- 
sbrefa@faa.gov. 

Background 

On  September  11.  2001,  the  United 
States  experienced  terrorist  attacks 
when  airplanes  were  commandeered 
and  used  as  weapons.  These  actions 
demonstrated  the  need  to  improve  the 
security  of  Ae  flightdeck.  On  November 
19,  2001,  Congress  enacted  Public  Law 
107-71,  the  Aviation  and 
Transportation  Security  Act  (the  Act). 
Section  104  (a)  of  the  Act,  Improved 
Flight  Deck  Integrity  Measures,  states: 

(a)  IN  GENERAL.— As  soon  as 
possible  after  the  date  of  enactment  of 
this  Act,  the  Administrator  of  the 
Federal  Aviation  Administration  shall — 

(l)  Issue  an  order  (without  regard  to 
the  provisions  of  chapter  5  of  title  5, 
United  States  Code)— - 

(A)  Prohibiting  access  to  the 
flightdeck  of  aircraft  engaged  in 
passenger  air  transportation  or  intrastate 
air  transportation  that  are  required  to   . 
have  a  door  between  the  passenger  and 
pilot  compartments  imder  title  14,  Code 
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of  Federal  Regulations,  except  to 
authorized  persons; 

(B)  Requiring  the  strengthening  of  the 
flightdeck  door  and  locks  on  any  such 
aircraft  operating  in  air  transportation  or 
intrastate  air  transportation  that  has  a 
rigid  door  in  a  bulkhead  between  the 
flightdeck  and  the  passenger  area  to 
ensure  that  the  door  cannot  be  forced 
open  from  the  passenger  compartment; 

(C)  Requiring  that  such  fligntdeck 
doors  remain  locked  while  any  such 
aircraft  is  in  flight  except  when 
necessary  to  permit  access  and  egress  by 
authorized  persons;  and 

(D)  Prohibiting  the  possession  of  a  key 
to  any  such  flightdeck  door  by  any 
member  of  the  flightcrew  who  is  not 
assigned  to  the  ffightdeck; 

(2)  Take  such  other  action,  including 
modification  of  safety  and  security 
procedures  and  flightdeck  redesign,  as 
may  be  necessary  to  ensure  the  safety 
and  security  of  the  aircraft. 

"The  Act  directs  that  the  FAA  issue  an 
order  fulfilling  the  requirements  of 
paragraph  (a)(1)  of  Section  104  as  a  final 
rule,  without  seeking  public  comment 
prior  to  adoption.  The  Act  specifies  that 
improved  flightdeck  security  must  be 
.  applied  to  airplanes  operating  in  air 
transportation  that  are  currently 
required  to  have  flightdeck  doors. 

This  final  rule  is  intended  to 
implement  Section  104(a)  of  the  Act. 
Thus,  as  explained  more  fully  below,  it 
prohibits  access  to  the  flightdeck, 
requires  strengthening  of  the  flightdeck 
doors,  requires  flightdeck  doors  to 
remain  locked,  and  prohibits  possession 
of  keys  to  the  flightdeck  door  by  those 
members  of  the  crew  not  assigned  to  the 
flightdeck.  While  the  Act  and  the 
deadlines  established  in  the  Act  provide 
both  the  impetus  and  the  authority  for 
issuance  of  this  rule  as  a  final  rule 
without  notice  and  comment,  both  the 
FAA  and  the  broader  aviation 
community  have  for  some  time  been 
engaged  in  efforts  to  address  the  issue 
of  ffightdeck  seciuity.  In  addition,  since 
the  events  of  September  11,  the  FAA  has 
issued  a  series  of  Special  Federal 
Aviation  Regulations  (SFAR  92, 92-1, 
and  92-2)  which  are  also  pertinent  to 
the  issues  addressed  in  this  final  rule. 
Before  describing  the  terms  of  the  final 
rule,  therefore,  we  siunmarize  below  for 
context  the  various  regulatory  efforts 
that  have  considered  flightdeck  security 
and  which  further  support  the  issuance 
of  this  final  rule. 

FAA/Industry/IntemationaJ  Design 
Efforts 

Because  of  the  work  on  flight  deck 
security  that  had  been  initiated  by  the 
FAA  and  the  aviation  community 
through  the  International  Civil  Aviation 


Organization  (ICAO)  and  the  Aviation 
Rulemaking  Advisory  Committee 
(ARAC),  the  objectives  of  this 
amendment  already  have  broad 
acceptance.  The  ICAO  is  an 
intematioi^  body  consisting  of  187 
member  countries  which  has  adopted 
standards  under  Amendment  97  to 
ICAO  Aimex  8  relating  to  the 
incorporation  of  security  into  the  design 
of  airplanes  including  the  following 
subjects: 

(1)  Survivability  of  systems, 

(2)  Fire  suppression, 

(3)  Smoke  and  fumes  protection 
(cabin  and  flightdeck), 

(4)  Least  risk  bomb  location  and 
design, 

(5)  Pilot  compartment  small  arms  and 
shrapnel  penetration,  and 

(6)  Interior  design  to  deter  hiding  of 
dangerous  articles  and  enhance 
searching. 

This  rule  only  addresses  ICAO 
requirements  regarding  protecting  the 
pilot  compartment.  The  remainder  of 
the  ICAO  requirements  will  be 
addressed  in  subsequent  rulemaking 
action. 

In  addition  to  participating  in  the 
development  of  international  standards 
through  the  ICAO,  the  FAA  considers 
maintaining  harmonized  standards 
between  the  United  States  and  Europe 
to  be  a  high  priority.  The  FAA  has 
found  that  carrying  out  this 
harmonization  task  is  best  achieved  by 
a  joint  activity  with  its  European 
coimterpart,  the  Joint  Aviation 
Authorities  (JAA)  and  through  ARAC, 
the  FAA  developed  protection  for  the 
pilot  compartment  beyond  the  ICAO 
standard. 

The  ARAC  is  composed  of  76  member 
organizations  with  a  wide  range  of 
interests  in  the  aviation  community  and 
provides  the  FAA  with  firsthand 
information  and  insight  regarding 
proposed  new  or  revised  rules.  In  1999, 
ARAC  established  a  Working  Group  of 
airplane  design  specialists  and  aviation 
security  specialists  from  the  aviation 
industry-and  the  governments  of 
Europe,  the  United  States,  Brazil  and 
Canada.  The  Working  Group  was  tasked 
to  develop  harmonized  security  related 
design  provisions  based  on  Amendment 
97  to  Annex  8  of  the  Convention  on 
International  Civil  Aviation.  One  of  the 
requirements  covered  by  the  tasking  is 
protection  of  the  flightdeck.  The 
Working  Group  was  also  tasked  to   , 
consider  improving  the  resistance  to 
ffightdeck  intrusions  while  still 
ensuring  compliance  with  the  other 
requirements. 

The  Working  Group  developed 
specific  recommendations  for 
implementing  security  provisions  into 


the  design  of  transport  category 
airplanes.  The  ARAC  has  approved 
those  recommendations  with  respect  to 
protection  of  the  flightdeck  and 
recommended  them  to  the  FAA  for 
rulemaking.  The  FAA  has  accepted 
ARAC's  recommendations,  and  the 
rulemaking  contained  in  this 
amendment  follows  from  those 
recommendations  and  the  activity  of  the 
Working  Group. 

The  FAA  is  expediting  rulemaking 
action  with  regard  to  protection  of  the 
flightdeck  based  on  the  events  of 
September  11,  2001,  and  the 
requirements  of  the  Act.  The  remainder 
of  the  tasks  assigned  to  the  working 
group  will  be  completed  and  forwarded 
to  the  FAA  in  the  near  future.  The  FAA 
intends  to  go  forward  with  additional 
rulemaking  after  those 
recommendations  are  received. 

Other  Rulemaking  To  Protect  the 
Flightdeck 

Following  the  events  of  September  11, 
2001,  the  FAA  issued  a  series  of  Special 
Federal  Aviation  Regulations  (SFAR  92, 
92-1  and  92-2)  to  enable  passenger  air 
carriers  to  make  short-term 
modifications  to  their  flightdeck  doors 
to  enhance  security.  These 
modifications  can  be  made  quickly  and 
will  significantly  improve  the  intrusion 
resistance  of  the  flightdeck,  even  though 
they  might  not  meet  all  regulatory 
requirements.  The  SFARs  provided 
temporary  regulatory  relief  from  certain 
airworthiness  standards  so  that  security 
enhancements  could  be  made  as  quickly 
as  possible.  In  contrast,  this  amendment 
establishes  the  long-term  standards  for 
doors.  This  amendment  will  supersede 
the  short-term  SFAR  requirements 
before  the  SFAR  expires. 

To  date  the  SFAR  92  series  rules  have 
authorized,  but  not  required,  the  short- 
term  modifications.  Conciurent  with 
this  amendment  the  FAA  is  issuing  an 
SFAR  92-3  that  will  require  the  short- 
term  modifications.  The  level  of  security 
enhancement  mandated  by  SFAR  92-3 
is  intended  to  mirror  those  changes 
already  made  voluntarily  by  operators. 

Discussion  of  the  Final  Rule 

Part  25  Requirements 
Applicability 

As  directed  by  Section  104  of  the  Act, 
this  amendment  applies  to  "aircraft 
engaged  in  passenger  air  transportation 
or  intrastate  air  transportation  that  are 
required  to  have  a  door  between  the 
passenger  and  pilot  compartments 
under  title  14,  Code  of  Federal 
Regulations." 

The  only  regulation  currently 
addressing  this  issue  is  14  CFR 
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121.313(f).  which,  for  airplanes  operated 
under  that  part,  requires  installation  of 
a  "door  between  the  passenger  and  pilot 
compartments,  with  a  locking  means  to 
prevent  passengers  from  opening  it 
without  the  pilot's  permission,  except 
that  nontransport  category  airplanes 
certificated  after  December  31, 1964.  are 
not  required  to  comply  with  this 
paragraph."  The  exception  for 
nontransport  category  airplanes 
certificated  after  December  31, 1964. 
generally  covers  smaller  commuter 
category  airplanes.  This  amendment 
appUes  to  the  airplanes  subject  to  the  14 
CFR  121.313(f)  requirement  In  addition, 
as  discussed  imder  the  heading 
"Operating  Requirements."  we  are 
amending  §  121.313  to  apply  these 
requirements  to  transport  category  all- 
cargo  airplanes  that  have  flightdeck 
doors  installed  on  the  effective  date  of 
this  amendment.  As  discussed  under 
the  heading.  "Future  Rulemaking."  the 
FAA  may  consider  imposing  similar 
requirements  for  other  airplanes  in  the 
future. 

Section  104(a)(1)(B)  of  the  Act 
provides  that  this  new  requirement 
must  apply  to  affected  aircraft  that  have 
a  "rigid"  door.  Neither  the  Act  nor  14 
CFR  121.313(f)  distinguishes  between 
rigid  doors  and  non-rigid  doors,  and  the 
FAA  is  not  aware  of  a  practicable 
distinction  between  such  doors  that 
could  be  used  in  this  rulemaking  or  in 
the  implementation  of  the  new 
regulation.  Therefore,  this  amendment 
applies  to  all  afiiected  doors  between 
pilot  and  passenger  compartments, 
without  distinction  based  on  rigidity.  To 
the  extent  that  such  application  may  be 
seen  as  exceeding  the  authority 
provided  by  Section  104  of  the  Act  to 
issue  this  regulation  without  notice  and 
comment  procedures,  we  find  good 
cause  under  5  U.S.C.  553(b)(3)(B)  for  not 
following  those  procedures.  As 
explained,  it  is  impracticable  to  define 
a  distinction  based  on  rigidity  that 
would  enable  the  FAA  to  comply  with 
the  Act's  requirement  to  issue  this 
regulation  for  "rigid"  doors,  while 
excluding  "non-rigid"  doors.  In 
addition,  we  find  that,  even  if  such  a 
distinction  could  be  drawn,  it  would  be 
contrary  to  the  intent  of  the  Act,  and  the 
purpose  of  this  rulemaking,  which  is  to 
enhance  the  security  of  flightdeck  doors 
for  airplanes  that  are  required  to  have 
them. 

Accordingly,  this  amendment  adds  a 
new  §  25.795  addressing  the 
incorporation  of  security  into  transport 
category  airplane  flightdeck  design.  This 
rule  applies  whenever  the  airplane  is 
required  to  have  a  flightdeck  door.  Some 
airplanes  are  equipped  with  crew  rest 
areas  that  have  doors  that  lead  from  the 


passenger  cabin  into  the  crew  rest  area, 
as  well  as  a  door  from  the  crew  rest  area 
into  the  flightdeck.  For  the  purposes  of 
compliance  with  this  amendment,  the 
door  leading  into  the  crew  rest  area  from 
the  passenger  cabin  is  the  affected  door. 

The  FAA  invites  comments  on  the 
applicability  of  this  regulation. 
Commenters  should  clearly  delineate 
their  rationale  for  a  different 
applicability  in  terms  of  how  the 
security  and  safety  issues  are  addressed. 
Because  such  discussions  are  also 
sensitive  from  a  seciuity  standpoint,  the 
FAA  may  screen  such  comments  before 
placing  them  in  the  public  docket.  Send 
those  comments  to  the  FAA,  Office  of 
Rulemaking,  ARM-1,  800  Independence 
Avenue,  SW,  Washington  DC  20591. 

Flightdeck  Seciuity  Intrusion  by 
Persons 

Section  25.795(a)(1)  requires  that  the 
flightdeck  door  installation  be  designed 
to  resist  intrusion  by  any  person  who 
attempts  to  enter  the  flightdeck  by 
physically  forcing  his  or  her  way 
through  the  door.  In  this  context,  the 
door  installation  includes  the  door,  its 
means  of  attachment  to  the  siuroimding 
structure,  and  the  attachment  structure 
on  the  bulkhead  itself.  The  integrity  of 
the  locking/latching/hinge  mechanism, 
as  well  as  the  door  panel  itself,  can  be 
improved  so  that  intrusion  resistance  is 
significantly  enhanced. 

There  are  numerous  data  concerning 
the  forces  a  person  can  exert  on  a  door. 
National  Institute  of  Law  Enforcement 
and  Criminal  Justice  (NRECJ)  standard 
0306.00  released  in  May  1976,  for  the 
Physical  Security  of  Door  Assemblies 
and  Components,  provides  standards 
and  guidance  to  assess  a  door's 
resistance  to  intrusion.  The  highest  level 
of  intrusion  resistance  in  the  NILECJ 
standard  uses  impacts  of  200  Joules.  In 
conjunction  with  industry,  the  FAA 
determined  that  a  higher  standard  was 
necessary  eind  achievable.  This  final 
regidation  requires  that  the  door  resist  • 
impacts  with  energies  equal  to  300 
Joules  (221.3  foot-pounds),  which  is 
fifty  percent  higher  than  the  highest 
level  of  intrusion  resistance  in  the 
NILECJ  standard.  In  order  to  address 
resistance  to  pulling  on  the  doorknob  or 
handle,  the  regidation  also  includes  a 
requirement  for  application  of  a  250     ■ 
pound  tensile  load.  This  value  was 
selected  to  provide  intrusion  resistance 
fitim  pulling  comparable  to  the  300 
Joules  impact  resistance  requirement. 
The  requirement  is  not  intended  to 
prevent  entry  by  a  person  using 
extraordinary  means  or  with  a  large 
amount  of  time  to  work  on  opening  the 
door.  It  is  intended  to  deter  attempts  at 


entry  and  delay  attempts  until  other 
actions  can  be  taken  to  prevent  entry. 

The  FAA  has  captured  applicable 
reference  data  and  test  methods  in 
Advisory  Circular  (AC)  25.795-1. 
"Flightdeck  Intrusion  Resistance."  and 
considers  these  acceptable  for 
demonstrating  compliance.  The 
methods  of  compliance  described  in  the 
AC  consist  of  impact  tests  at  critical 
points  on  the  door,  as  well  as  resistance 
to  pulling.  Critical  locations  are 
expected  to  be  the  door  latch  and  hinge, 
as  well  as  the  panel  itself,  but  will 
depend  on  the  design.  The  FAA  will 
also  consider  other  valid  compliance 
methods  if  proposed  by  an  applicant. 

An  additional  aspect  of  intrusion 
resistance  is  the  interior  configuration 
in  the  vicinity  of  the  door.  Small 
changes  to  the  interior  can  make  it 
diffiodt  for  an  intruder  to  have  direct 
access  to  the  door,  and  therefore 
difficult  to  exert  much  force.  Changes  to 
the  interior  should  also  be  included  as 
part  of  the  design  considerations  to  meet 
this  requirement. 

Ballistic  Penetration 

Section  25.795(a)(2)  requires  design 
precautions  to  be  taken  to  minimize  the 
penetration  of  shrapnel  from  a 
fragmentation  device  and  small  arms 
projectiles  (i.e.,  ballistics)  which  might 
be  fired  through  the  flightdeck  doors 
from  occupied  compartments.  While  not 
explicitly  mentioned  in  the  Act.  these 
protections  are  key  elements  of 
protecting  the  fli^tdeck  from  intrusion 
as  required  by  §  104(a)(1)(B)  of  the  Act 
because  any  compromise  to  the  integrity 
of  the  flightdeck  door  from  a  ballistic 
threat  could  enable  an  intruder  to  gain 
access  to  the  flightdeck.  It  would  be 
impracticable  to  protect  the  door 
without  including  a  ballistic  protection 
component.  To  the  extent  that  this  may 
be  seen  as  exceeding  the  authority 
provided  by  Section  104  of  the  Act  to 
issue  this  regulation  without  notice  and 
comment  procedures,  we  find  good 
cause  under  5  U.S.C.  553(b)(3)(B)  for  not 
following  those  procedures. 

Ballistic  resistance  will  also  protect 
the  pilot  frt>m  trauma  from  ballistics 
entering  the  ffightdeck.  Further,  the 
potential  loss  of  critical  flight 
instrumentation  and  control  is  also 
acute  if  ballistics  penetrate  the 
flightdeck.  The  disabling  of  critical 
systems  from  a  single  ballistic 
penetration  is  achievable  with  the 
concentration  of  most  systems  controls 
within  a  small  sector  of  the  flightdeck. 
Electronic  displays  of  basic  ffight 
information  are  similarly  unprotected 
and  vulnerable.  It  is  not  the  intent  of 
this  requirement  to  make  the  flightdeck 
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"impenetrable."  but  to  provide  a  high 
level  of  protection. 

This  final  rule  requires  protection  for 
all  features  of  the  flightdeck  door  to  the 
extent  necessary  to  prevent  penetration 
of  likely  projectiles.  We  have 
determined  protection  equivalent  to 
Level  niA  of  the  National  Institute  of 
Justice  Standard  (NIJ)  standard  0101.04 
is  sufficient  to  protect  against  the  most 
powerful  handgun  projectiles  and 
grenade  shrapnel  that  could  be 
encountered  on  civil  airplanes,  and 
have  adapted  the  relevant  portions  of 
this  standard  for  this  application  in  AC 
25.795-2,  Flightdeck  Penetration 
Resistemce.  Protection  would  be 
required  at  all  points  where  penetration 
of  small  arms  fire  could  cause  a  hazard. 
This  would  include  desi^  details  such 
as  hinges,  grills,  and  latches. 

The  FAA  has  reviewed  several 
material  concepts  to  address  this 
requirement,  including  metallic  alloys, 
ceramics,  cermets,  polymers,  strong 
fibers  and  composites,  and  determined 
that  the  proposal  is  both  practical  and 
cost-effiective.  Advisory  Circular 
25.795-2  includes  a  detailed  discussion 
of  both  material  tjrpes  and  methods  of 
compliance.  A  notice  of  issuance  of  AC 
25.795-1  and  AC  25.795-2  is  published 
in  this  same  part  of  the  Federal 
Register.  However,  it  is  the  FAA's. 
intention  to  accept  certain  material 
types  and  installation  approaches 
without  the  need  for  actual  test  if  it  can 
be  shown  that  the  material  and  its 
installation  would  meet  the  intent  of  the 
rule.  If  an  applicant  elected  to  use  other 
means,  the  AC  would  also  provide  for 
use  of  alternative  materials  and 
installations  in  compliance  with 
performance  standards  specified  in  the 
rule. 

Existing  Requirements 

The  ffightdeck  door  is  subject  to 
several  requirements  that  affect  its 
structural  integrity.  These  include 
protection  during  decompression  where 
the  door  may  incorporate  venting 
features  to  prevent  a  large  pressure 
differential  build  up;  egress 
considerations  to  permit  the  flightcrew 
to  enter  the  passenger  cabin  in  the  event 
the  door  becomes  januned  during  an 
accident;  and  provisions  to  enable 
rescue  personnel  to  enter  the  flightdeck 
in  the  event  members  of  the  ffightcrew 
are  unable  to  exit  on  their  own.  The 
door  may  also  be  integral  in  meeting 
ventilation  requirements.  There  is,  of 
course,  the  potential  for  designs  that 
meet  this  new  rule  to  conflict  with 
existing  requirements,  but  the  FAA  has 
determined  that  all  the  requirements 
'  can  be  accommodated  by  proper  design 
of  the  door  installation. 


The  balance  between  providing  access 
to  rescue  personnel  while  providing 
intrusion  resistance  may  be  the  most 
difficult  element.  On  some  airplanes, 
there  are  exits  inside  the  flightdeck  that 
can  be  opened  itom  the  outside  and  in 
such  cases,  there  is  no  requirement  for 
the  flightdeck  door  to  have  provision  for 
entry  by  rescue  personnel.  For  future 
airplanes,  this  is  the  most  direct  way  to 
address  the  potential  conflicts  in  the 
requirements.  On  airplanes  where  the 
flightdeck  exits  cannot  be  opened  from 
the  outside,  rescue  personnel  must  gain 
access  to  the  flightdeck  via  the 
flightdeck  door.  As  stated  earlier,  the 
objective  of  this  amendment  is  to  either 
directly  prevent  the  entry  of  a  person  or 
sufficiently  delay  them  until  other 
actions  could  be  taken  to  prevent  them 
from  being  able  to  continue  their 
attempted  entry.  In  that  regard,  to  meet 
the  intent  of  this  amendment,  the  size 
and  location  of  any  removable  panels 
should  be  sufficiently  awkward  to 
inhibit  that  person's  entry.  The  FAA 
expects  that  rescue  personnel  would 
have  additional  equipment  at  their 
disposal  to  gain  access  through  the 
flightdeck  door  and  be  able  to  exert 
more  force  than  would  an  individual 
acting  in  flight.  Therefore,  there  should 
be  no  inherent  reason  that  the  two 
requirements  cannot  both  be  met. 

Inflight  Access  by  Cabin  Crew 

While  not  explicitly  a  current 
requirement,  the  FAA  has  long 
recognized  a  need  to  provide  for  in- 
flight flightdeck  entry  by  the  cabin  crew 
should  a  flightcrew  member  become 
incapacitated;  because  the  consequences 
of  not  providing  such  access  could  be 
catastrophic.  Since  §  121.313(g)  resulted 
in  flight  attendants  having  access  to  a 
key  to  the  flightdeck  door,  this  issue  has 
been  addressed  fairly  simply  in  the  past. 
As  required  by  Section  104(a)(1)(D)  of 
the  Act,  however  this  rule  will  prohibit 
the  possession  of  flightdeck  door  keys 
by  the  cabin  crew  during  flight,  as 
discussed  under  "Operating 
Requirements." 

The  FAA  expects  that  other  means  to 
enable  a  flight  attendant  to  enter  the 
ffightdeck,  without  the  use  of  force,  wiU 
be  available  through  more  sophisticated 
systems  that  do  not  require  forcible 
entry,  and  that  these  means  will  be 
available  only  to  the  cabin  crew  and 
only  in  an  emergency  situation.  Various 
approaches  are  possible  and  do  not 
require  detailed  discussion  here.  This 
capability  is  considered  necessary, 
however,  and  it  would  be  impractical  to 
impose  the  requirement  for  intrusion 
resistant  ffightdeck  doors  without 
addressing  this  issue  at  the  same  time. 
Indeed,  Congress  recognized  in 


§  104(a)(1)(c)  of  the  Act  that  there  would 
be  times  when  it  would  be  necessary  for 
authorized  persons  to  enter  the 
flightdeck. 

Therefore,  §  25.772  is  being  amended 
to  require  that  there  be  a  means  to  allow 
the  flight  attendants  to  enter  the 
flightdeck  should  the  flightcrew  become 
incapacitated.  Such  means  are  only 
intended  to  be  used  in  an  emergency 
situation,  and  would  require 
complementary  operational  procedures 
to  facilitate  their  use.  As  discussed 
below,  §  121.313(j)  permits  a 
combination  of  procedures  and 
hardware  to  provide  access  by  flight 
attendants  in  light  of  this  aggressive 
compliance  schedule  specified  in  this 
amendment. 

We  have  concluded  that  this 
requirement  is  comfortably  within  the 
scope  of  those  provisions  authorized  by 
Section  104  of  the  Act  as  with  other 
provisions  discussed  previously, 
however,  to  the  extent  that  this 
provision  may  be  seen  as  exceeding  the 
authority  provided  by  Section  104  to 
issue  this  regulation  without  notice  and 
comment  procedures,  the  FAA  finds 
good  cause  under  5  U.S.C.  553(b)(3)(B) 
for  not  following  those  procedures  on 
the  grounds  that  strengthening  the 
flightdeck  door,  as  required  by  the  Act, 
without  providing  for  access  to  the 
flightdeck  by  authorized  personnel  in 
case  of  flightcrew  incapacitation,  would 
create  a  serious  safety  problem  that  was 
not  intended  by  Congress.  Therefore, 
providing  notice  and  prior  opportunity 
to  comment  on  this  provision  is 
impracticable  and  contrary  td  the  public 
interest. 

Operating  Requirements 

Flightdeck  Door  Requirements 

As  required  by  the  Act,  the  FAA  is 
revising  §  121.313  to  impose  new 
flightdeck  door  requirements  on  existing 
airplanes  that  are  required  to  have  such 
doors.  The  FAA  has  also  considered  the 
issue  of  airplanes  that  carry  cargo,  but 
are  permitted  to  also  carry  certain 
persons  as  defined  in  §  121.583  who  are 
not  flightcrew  members.  On  many  of 
these  airplanes,  there  is  a  door  between 
the  flightdeck  and  the  occupied 
compartment.  Current  regulations  do 
not  ensure  that  a  person  intent  on  using 
an  airplane  as  a  weapon  would  be 
unable  to  board  all-cargo  airplanes. 
Therefore,  in  cases  where  these 
airplanes  already  have  a  flightdeck  door, 
the  FAA  has  determined  that  the  door 
should  meet  the  new  standards  adopted 
here.  As  afready  noted  for  other 
provisions,  this  requirement  is  not 
specifically  addressed  in  the  Act.  To  the 
extent  that  this  provision  may  be  seen 
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as  exceeding  the  authority  provided  by 
Section  104  to  issue  this  regulation 
without  notice  and  comment 
procedures,  the  FAA  finds  good  cause 
under  5  U.S.C.  553(b)(3)(B)  for  not 
following  those  procediues  on  the 
grounds  that  addressing  only  passenger 
carrying  airplanes  with  flightdeck  doors 
would  omit  a  significant  number  of 
airplanes  that  are  similarly  situated. 

Section  121.313(f)  does  not  require 
such  all-cargo  airplanes  to  have  a  door 
between  the  flightcrew  compartment 
and  other  occupied  compartments.  In 
order  to  preclude  removal  of  flightdeck 
doors  as  a  means  to  avoid  compliance 
with  this  requirement,  the  rule  applies 
to  all-cargo  airplanes  that  have 
flightdeck  doors  installed  on  the 
effective  date  of  this  amendment. 

In  addition,  as  discussed  under  the 
heading  "Future  RiUemaking,"  the  FAA 
is  considering  the  need  to  require  a 
flightdeck  door  on  all-cargo  airplanes. 
Such  action  will  be  considered  in  light 
of  comments  received  and  would  be  an 
expansion  of  the  requirements  of 
§  121.313(f). 

A  new  §  121.313{j)  is  added  to 
reference  the  new  part  25  standard  for 
the  door  separating  the  flightdeck  from 
the  passenger  compartment.  With 
respect  to  the  requirements  of 
§  25.772(c),  which  would  require 
systems  that  woidd  permit  entry  by 
flight  attendants  but  not  permit  entry  by 
other  persons,  these  systems  must  have 
a  high  degree  of  reliability,  and  the  FAA 
considers  that  it  may  not  be  practical  to 
develop  and  install  such  systems  within 
the  compliance  time  of  this  rule. 
However,  operational  procedures 
coupled  with  simpler,  more  robust 
systems  could  be  readily  implemented. 
I^ocedures  could  include  having  a  flight 
attendant  occupy  a  flightdeck  seat 
whenever  one  pilot  must  leave  the 
flightdeck.  Any  system  that  must  be 
activated  by  a  flightcrew  member  (either 
to  permit  or  deny  entry)  must  be 
operable  from  the  crewmember's  duty 
station.  Therefore,  §  121.313(j)  will 
require  each  operator  to  establish 
methods  to  enable  a  flight  attendant  to 
entei^the  flightdeck  in  the  event  that  a 
flightcrew  member  becomes 
incapacitated.  As  with  §  25.772(c),  these 
methods  are  intended  to  be  used  under 
emergency  conditions  and  not  for 
routine  access  to  the  flightdeck. 

As  noted  previously,  some  airplanes 
are  equipped  with  a  crew  rest  area  that 
is  accessible  from  both  the  flightdeck 
and  the  passenger  compartment.  Current 
practice  in  the  application  of  section 
121.313(f)  is  that  the  entry  to  such  areas 
&t)m  the  passenger  compartment  is 
required  to  have  a  locked  door.  Section 
121.313(f)  is  revised  to  clarify  this 


requirement,  and  the  new  requirement 
of  section  121.313(j)  for  strengthened 
doors  also  applies  to  these  doors. 
The  rule  will  require  that  doors 
meeting  this  standard  be  installed  no 
later  than  April  9,  2003.  The  FAA 
evaluated  several  factors  in  establishing 
this  compliance  time.  Before  enactment 
of  the  Act.  multiple  industry  groups  had 
developed  a  proposal  for  the 
performance  of  flightdeck  doors  that 
addresses  intrusion  and  ballistic 
protection.  The  industry  proposal 
closely  parallels  the  changes  to  part  25 
adopted  by  this  rule.  Therefore,  the  FAA 
does  not  anticipate  significant  problems 
in  complying  with  this  requirement. 
The  FAA  is  requiring  that  all  airplanes 
affected  by  §  121.313(f)  incorporate 
flightdeck  doors  meeting  the 
requirements  of  §25.795  (a)(1)  and  (2) 
by  April  9,  2003.  This  date  corresponds 
to  the  termination  date  of  the  previously 
issued  SFAR  92  (and  its  successors), 
and  is  the  date  by  which  all  airplanes 
modified  under  the  provisions  of  the 
SFAR  must  be  in  full  compliance  with 
their  respective  airworthiness 
requirements.  This  is  an  ag^ssive 
schedule;  given  events  of  September  11, 
2001,  however,  the  natine  of  the  issue 
demands  aggressive  action. 

Flightdeck  Access  Provisions 

This  amendment  also  changes  the 
requirements  governing  access  to  the 
flightdeck  in  flight.  Section  104(a)(1)(D) 
of  the  Act  requires  the  Administrator  to 
issue  an  order  prohibiting  possession  of 
flightdeck  door  keys  by  other  than 
flightdeck  crewmembers.  The  FAA  has 
determined  that  this  limitation  is 
intended  to  address  operations  in  flight, 
rather  than  possession  of  keys  at  all 
times.  Section  121.313(g)  currently 
requires  that  non-flightdeck 
crewmembers  have  keys  in  flight  and 
this  rule  amends  (g)  to  meet  Section 
104(a)(1)(D)  of  the  Act.  Section 
121.313(g)  is  revised  to  achieve  three 
important  safety  goals.  In  the  first 
sentence,  the  requirement  is  to  have 
keys  available  that  will  unlock  doors 
that  lead  from  a  passenger  compartment 
to  an  emergency  exit.  The  second 
regulatory  requirement  is  that  each 
crewmember  has  a  key  to  doors 
specified  in  the  first  sentence,  unless 
that  door  is  a  flightdeck  door. 

The  last  regulatory  requirement  is  that 
before  April  9,  2003,  other 
crewmembers,  [e.g.  flight  attendants) 
may  have  a  key  but  only  if  the 
flightdeck  door  has  an  internal  locking 
device  installed,  operative,  and  in  use. 
This  exception  is  a  result  of  SFAR  92- 
2.  The  SFAR  authorizes  short-term 
flightdeck  door  reinforcement  efforts, 
which  include  internal  locks.  When 


those  locks  are  installed  and  in  use,  the 
key  to  the  door  will  no  longer  open  the 
door  so  it  is  ineffective  as  a  key.  As 
noted  in  the  SFAR,  such  internal 
flightdeck  locking  devices  have  to  be 
designed  so  that  they  can  only  be 
unlocked  irom  inside  the  flightdeck  (e.g. 
deadbolt  locks  or  bars).  The  keys 
themselves  have  multiple  uses  in  the 
passenger  cabin  such  as  opening 
medical  supplies,  defibrillators  and 
cabin  crew  rest  areas.  Denying  access  to 
the  keys  when  they  will  not  open  the 
flightdeck  door  only  inconveniences  the 
cabincrew  with  no  benefit  of  safety.  The 
exception,  which  expires  with  the  SFAR 
in  April  9,  2003,  will  satisfy  the 
requirement  of  the  Act  to  prohibit 
possession  by  flight  attendants  of  keys 
that  can  be  used  to  gain  entry  to  the 
flightdeck. 

Section  121.547  addresses  who  may 
be  admitted  to  the  flightdeck  and  in 
some  cases  the  cdnditions  for  admission 
to  the  flightdeck.  Section  121.547(a)(1) 
and  (a)(2)  remain  unchanged  and  thus 
crewmembers,  FAA  inspectors,  and 
NTSB  representatives  who  are 
performing  official  duties  may  be 
admitted  to  the  flightdeck. 

Several  changes  have  been  made  to 
§  121.547(a)(3).  In  the  current 
§  121.547(a)(3),  only  the  pilot  in 
command  (PIC)  had  to  give  permission 
for  the  people  listed  in  paragraph  (a)(3) 
to  be  admitted  to  the  flightdeck.  Because 
of  the  demands  of  aviation  safety  and 
secmity,  in  the  amended  section, 
admission  to  the  flightdeck  is  also 
conditioned  on  the  permission  of  the 
part  119  certificate  holder  and  the 
Administrator.  To  the  extent  this 
provision  may  be  seen  as  exceeding  the 
authority  provided  by  Section  104  of  the 
Act  to  issue  this  regulation  without 
notice  and  comment  procedures,  we 
find  good  cause  under  5  U.S.C. 
553(b)(3)(B)  for  not  following  those 
procedures.  The  Act  requires  limitations 
on  those  authorized  access  to  the 
flightdeck.  Inherent  in  issuing  such  a 
rule  is  a  basis  for  determining 
authorization  and  it  would  be 
impracticable  to  issue  a  nde  without 
such  procedures.  This  amendment  is 
being  made  piirsuant  to  5  USC 
553(b)(3)(B),  49  USC  Section 
44701(a)(5),  and  Section  104(a)(2)  of  the 
Act 

hi  complying  with  §§  121.547(a)(3) 
and  121.547(c)(4),  the  air  carrier  must 
keep  security  directives  in  mind  when 
deciding  whether  to  issue  authorization 
to  enter  the  flightdeck  for  purposes  of 
riding  in  the  jumpseat.  The  chtmges  to 
the  regulatory  text  in  §  121.547(a)(4)  are 
clarifying  in  natiu«  and  need  not 
undergo  normal  notice  and  comment 
procedures.  As  the  discussion  in  this 
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preamble  indicates,  the  discretion  the 
FAA  had  with  the  ciurent 
§  121.547(a)(4)  to  issue  authorization  to 
enter  the  flightdeck  will  now  be 
systemically  overseen  and  controlled. 
Existing  §  121.547(a)(4)  is  modified 
slightly  in  the  new  rule  for  clarification 
purposes  only.  In  the  current  rule  in 
order  for  a  person  to  gain  entry  to  the 
flightdeck  that  person  must  have 
permission  of  three  people  including 
the  "certificate  holder."  In  the  revised 
language  the  agency  adds  the  phrase  "an 
appropriate  management  official  of  part 
119"  certificate  holder  to  make  clear 
which  certificate  holder  the  agency  is 
referring  to.  Similar  changes  have  been 
made  to  §  121.547(c)(4),  (c)(5)  and  (c)(6). 
Because  these  changes  are  clarifying  in 
nature,  notice  and  comment  procedures 

are  not  required. 

In  current  §  121.581(c),  die 
regulations  allowed  on  certain  aircraft, 
that  did  not  have  an  observer  seat  on  the 
fli^tdeck,  that  the  cockpit  door  could 
remain  open  when  an  FAA  inspector  is 
conducting  an  inspection.  Under  the 
current  rule  the  FAA  inspector  would 
conduct  the  inspection  in  a  forward 
passenger  seat.  The  last  section  of 
current  §  121.581(c)  is  being  deleted 
because  allowing  cockpit  doors  to 
remain  open  during  flight  is 
inconsistent  with  Section  104(a)(1)(C)  of 
the  Act.  This  amendment  is  being 
adopted  without  following  APA  notice 
and  conunent  procedures  pursuant  to 
Section  104(a)(1)  of  the  Act. 

Section  121.587  is  being  revised  to 
require  that  the  flightcrew  compartment 
door  be  closed  and  locked  at  all  times 
when  the  aircraft  is  being  operated. 
Previously,  the  rules  only  required  the 
door  to  be  closed  and  locked  during 
flight.  With  this  amendment,  the  door 
will  also  have  to  be  closed  and  locked 
dvuing  taxi,  takeoff,  and  landing  roll. 
The  "good  cause"  justification  for  not 
using  the  normal  APA  notice  and 
comment  procedines  is  that  the  recent 
terrorist  attacks  make  clear  that  security 
and  safety  dictate  that— except  as 
.   provided  in  §  121.587(b)—  the  door 
shall  be  closed  and  locked  at  all  times 
when  the  aircraft  is  being  operated.  As 
has  been  discussed  regarding  other 
provisions  of  this  amendment,  to  the 
extent  this  provision  may  be  seen  as 
exceeding  die  authority  provided  by 
Section  104  of  the  Act  to  issue  this 
regulation  without  notice  and  comment 
procedures,  the  FAA  finds  good  cause 
under  5  U.S.C.  553(b)(3)(B)  for  not 
following  those  procedures.  Prohibiting 
access,  as  required  by  the  Act,  without 
addressing  all  phases  of  operation, 
woidd  leave  a  potentially  serious 
loophole  in  the  requirement  that  was 
not  intended  by  Congress.  Therefore, 


providing  notice  and  prior  opportunity 
to  comment  on  this  provision  is 
impracticable  and  contrary  to  the  public 

interest. 

Current  §  121.587(b)(1)  allows  the 
flightdeck  door  to  remain  opened  during 
takeoff  and  landing  if  the  crew 
compartment  door  is  the  means  of 
access  to  a  required  passenger 
emergency  exit  or  floor  level  exit.  This 
section  is  being  deleted  for  the  same 
reasons  that  §  121.587(a)  is  being 
amended. 

Section  121.587(b)(3)  currently 
permits  the  flightdeck  door  to  be  open 
if  the  use  of  the  observer  seat  (jumpseat) 
will  not  permit  the  door  to  be  closed. 
This  section  is  deleted  because  Section 
104(a)(1)(C)  of  the  Act  does  not  allow 
for  such  a  provision.  Thus,  the 
flightdeck  door  may  not  be  ajar  to 
accommodate  a  jumpseat  occupant  for 
the  duration  of  the  flight.  The  legislative 
history  for  Section  104(a)  of  the  Act 
indicates  that  on  the  rare  occasions 
when  a  flightdeck  door  will  be  opened 
during  fli^t.  Congress  expected  the 
opening  of  that  door  to  be  brief  and  that 
the  door  will  be  closed  and  locked 
quickly. 

Future  Rulemaking 

As  noted  previously,  the  regulations 
currently  only  require  the  installation  of 
a  flightdeck  door  for  passenger-carrying 
transport  category  airplanes  operating 
under  part  121.  In  light  of  the  events  of 
September  11,  2001,  and  in  accordance 
witii  Sections  104(a)(1)(c)  and  104(a)(2) 
of  die  Act,  the  FAA  is  reviewing  the 
need  for  flightdeck  doors  on  all  air 
carrier  airplanes,  including  US  cargo 
operations.  In  addition,  as  the  events  of 
September  1 1 ,  2001 ,  make  clear, 
additional  security  measures  will  also 
be  required  for  aircraft  operated  by 
foreign  operators.  The  33''^  ICAO 
Assembly  unanimously  passed  a 
resolution  that  calls  on  all  States  to 
implement  additional  security  measures 
and  directs  the  ICAO  Council  to 
strengthen  ICAO  security  standards.  The 
FAA  is  working  with  civil  aviation 
authorities  and  with  ICAO  to  rapidly 
develop  and  implement  measures  that 
will  improve  flightdeck  security. 

The  FAA  expects  diat  ICAO  will 
adopt  requirements  for  intrusion 
resistant  flightdeck  doors  to 
complement  the  existing  Annex  8 
requirements,  and  make  those 
requirements  a  condition  of  operation 
under  Annex  6.  The  FAA  is  aware  of 
efforts  xmderway  in  ICAO  to  do  this, 
and  will  support  those  efforts.  The  FAA 
also  expects  that  the  CAA  of  those 
countries  overseeing  operators  with  part 
129  operations  specifications  approvals 
will  adopt  their  own  standards  for 


improved  flightdeck  security,  similar  to 
what  the  FAA  is  adopting  here,  and 
make  those  requirements  applicable  to 
their  existing  fleets.  Given  the  urgency 
of  the  situation,  such  requirements  and 
modifications  necessary  to  meet  those 
requirements  should  be  established  by 
April  2002,  such  that  airplanes 
operating  in  the  United  States,  whether 
foreign  or  domestic,  will  have  improved 
flightdeck  security  by  April  9.  2003. 
To  facilitate  and  promote  a  global 
effort  such  as  this,  the  FAA  intends  to 
consult  and  work  with  other  regulatory 
authorities  over  the  next  several 
months.  On  the  basis  of  these 
consultations,  the  FAA  will  determine 
whether  specific  rulemaking  in  part  129 
is  required.  Such  a  rule,  if  necessary, 
would  likely  require  compliance  with 
the  same  standards  imposed  by  this 
amendment,  or  with  an  equivalent 
standard  imposed  by  the  State  of 
Registry  or  the  equivalent  ICAO 
requirement,  at  the  discretion  of  the 
Administrator. 

As  discussed  earlier,  the  FAA  issued 
die  SFAR  92  series  of  rules  to  audiorize, 
and  now  mandate,  installation  of 
internal  locking  devices  on  flight  deck 
doors  on  part  121  aircraft.  These 
modifications  provide  immediate 
flightdeck  security  improvements  until 
the  installation  of  permanent  solutions 
as  outlined  in  this  amendment.  The 
SFAR  92  authority  was  first  issued  on 
October  9.  2001,  and  operators 
immediately  began  modifying  doors. 
The  FAA  expects  part  129  operators  to 
install  and  use  similar  locking  devices 
and  that  their  States  of  Registry  would 
issue  waivers  similar  to  SFAR  92  to 
allow  these  modifications.  The  FAA 
views  these  modifications  as  essential  to 
near-term  security  of  aircraft,  whether 
they  are  operated  in  part  121.  or  part 
129  operations  to  and  from  the  US.  The 
FAA  has  the  continued  expectation  that 
part  129  operators  and  their  States  of 
Registry  will  take  the  necessary  actions 
to  install  internal  locking  devices  and 
that  those  modifications  will  be  made 
on  or  before  the  date  set  for  full  part  121 
installation  in  February  2002  by  SFAR 
92-3.  The  FAA  will  closely  monitor  the 
activities  of  part  129  operators  to 
determine  if  the  locking  devices  are 
installed  and  used  in  the  time  frame 
provided  by  SFAR  92-3  and  will  initiate 
rulemaking  if  they  are  not. 

In  addition.  Section  104(c)  of  the  Act 
states  the  following: 

"The  Administrator  shall  investigate    i 
means  of  securing  the  flightdeck  of 
scheduled  passenger  aircraft  operating 
in  air  transportation  or  intrastate  air 
transportation  that  do  not  have  a  rigid 
fixed  door  with  a  lock  between  the 
passenger  compartment  and  the 
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flightdeck  and  issue  such  an  order  as 
the  Administrator  deems  appropriate  to 
ensure  the  inaccessibility,  to  the  greatest 
extent  feasible,  of  the  flightdeck  while 
the  aircraft  is  so  operating,  taking  into 
consideration  such  aircraft  operating  in 
regions  where  there  is  minimal  threat  to 
aviation  secmity  or  national  security." 
This  section  addresses  both  airplane 
type  and  mode  of  operation. 

The  FAA  will  consider  whether  other 
types  of  airplanes  should  be  equipped 
with  flightdeck  doors  meeting  the 
standards  of  this  amendment,  and 
solicits  comments  on  this  issue. 
Commuter  category  airplanes  will  be  a 
focus  of  the  FAA's  deliberations  on 
potential  future  applicability.  Other 
changes,  as  outlined  in  Section  104(a)(2) 
of  the  Act,  may  also  be  proposed. 

The  FAA  solicits  comments  on  the 
need  to  expand  the  requirement  for 
installation  of  a  flightdeck  door  to  other 
domestic  operations.  The  FAA  int«»ds 
fo  propose  further  rulemaking  if  it 
determines  that  the  current 
requirements  of  §  121.313(f)  need  to  be 
expanded  to  other  operations.  For 
example,  during  cargo  operations  under 
part  121,  operators  are  allowed  to 
transport  certain  persons  that  are 
identified  in  §  121.583.  The  FAA  is 
considering  whether  it  is  necessary  to 
require  improved  flightdeck  seciuity  on 
all  cargo  airplanes.  The  FAA  is  also 
considering  whether  to  require 
strengthening  flightdeck  doors  on 
transport  category  aircraft  operated 
under  parts  91, 125  and  135.  We  solicit 
comments  on  this  issue. 

As  noted,  this  amendment  only 
addresses  the  flightdeck  door,  as 
required  hy  the  Act.  However,  the  FAA 
considers  that  a  comprehensive 
assessment  of  flightdeck  seciuity  must 
include  all  barriers  between  the 
flightdeck  and  occupied  areas. 
Therefore,  the  FAA  intends  to  propose 
further  rulemaking  that  would  apply  the 
requirements  adopted  here  to  flightdeck 
bulkheads,  floors  and  ceilings  that 
separate  the  pilot  and  passenger 
compartments  for  new  type  designs 
imder  part  25.  At  that  time,  the  need  to 
consider  the  ballistic  protection 
capability  of  the  door  after  it  has  been 
tested  for  intrusion  resistance  would 
also  become  a  requirement. 

The  FAA  also  expects  to  further 
amend  new  §  25.795  to  add  the 
remainder  of  the  ARAC 
recommendations  concerning 
survivability  of  systems,  cargo  fire 
suppression,  smoke  and  fumes 
protection  (cabin  and  flightdeck),  least 
risk  bomb  location  and  design,  and 
interior  design  to  deter  hiding  of 
dangerous  articles  and  enhance 
searching.  Therefore  other  paragraphs  in 


§  25.795  of  this  amendment  are 
identified  and  marked  as  "reserved." 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  the  FAA  has  determined  that 
there  are  no  requirements  for 
information  collection  associated  with 
this  rule. 

International  Compatibility 

In  keeping  with  US  obligations  under 
the  Convention  on  International  Civil 
Aviation,  it  is  FAA  policy  to  comply 
with  International  Civil  Aviation 
Organization  (ICAO)  Standards  and 
Recommended  Practices  to  the 
maximum  extent  practicable.  As 
discussed  earlier,  this  rule  is  partially 
responsive  to  Amendment  97  to  ICAO 
Annex  8,  and  the  FAA  plans  further 
action  to  address  the  remainder  of  the 
Amendment  97  requirements. 

Good  Cause  for  Immediate  Adoption 

As  discussed  previously,  the  Act 
requires  that  this  regulation  be  issued 
without  prior  public  notice  and 
opportunity  to  comment. 

For  those  provisions  that  are  arguably 
not  required  to  be  adopted  by  the  Act, 
Section  553(b)(3)(B)  and  553(d)(3)  of  the 
Administrative  Procedures  Act  (APA)  (5 
U.S.C.  §§  553(b)(3)(B)  and  553(d)(3) 
authorize  agencies  to  dispense  with 
certain  notice  procedures  for  rules  when 
they  find  "good  cause"  to  do  so.  Under 
§  553(b)(3)(B),  the  requirements  of 
notice  and  opportunity  for  comment  do 
not  apply  when  the  agency,  for  good 
cause,  finds  that  those  procedures  are 
"impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  Section  553(d)(3) 
allows  an  agency,  upon  finding  good 
cause,  to  make  a  rule  effective 
immediately,  thereby  avoiding  the  30- 
day  delay  effective  date  requirement  in 
§553. 

For  the  reasons  discussed  previously, 
the  FAA  finds  that  notice  and  public 
comment  on  this  final  rule  are 
impracticable,  unnecesseiry,  or  contrary 
to  the  public  interest.  The  provisions  of 
this  final  rule  require  implementation  of 
two  security  design  requirements 
related  to  protection  of  the  flightdeck.  It 
provides  means  to  protect  the  flightdeck 
from  small  arms  fire  or  fi-agmentation 
devices,  as  well  as  means  to  protect 
against  intrusion  into  the  flightdeck  by 
unauthorized  persons. 

Regulatory  Evaluation  Summaiy 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  proposing  or 
adopting  regulation  to  first  make  a 


reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regvdatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  impact  of  regulatory 
changes  on  small  entities.  Third,  the 
Trade  Agreements  Act  prohibits 
agencies  from  setting  standards  that . 
create  unnecessary  obstacles  to  the 
foreign  commerce  of  the  United  States. 
In  developing  US  standards,  this  act 
requires  agencies  to  consider 
international  standards,  and  use  them 
where  appropriate  as  the  basis  for  US 
standards.  Fourth,  the  Unfunded 
Mandates  Act  of  1995  requires  agencies 
to  prepare  a  written  assessment  of  the 
costs  and  benefits,  and  other  effects  of 
proposed  and  final  rules.  An  assessment 
must  be  prepared  only  for  rules  that 
impose  a  Federal  mandate  on  state, 
local,  or  tribal  governments,  or  on  the 
private  sector,  likely  to  result  in  a  total 
expenditure  of  $100  million  or  more 
(adjusted  for  inflation)  in  any  one  year. 

In  conducting  these  analyses,  the  FAA 
determined -that  this  rule  has  benefits    . 
that  justify  the  costs;  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  has  ho  effect 
on  trade-sensitive  activity;  and  does  not  ' 
impose  an  unfunded  mandate  on  state, 
local,  or  tribal  government,  or  on  the 
private  sector. 

Benefits  and  Costs 

This  rule  is  the  first  of  a  series  of  FAA 
rules  to  improve  flightdeck  integrity,  as 
directed  by  the  Aviation  and 
Transportation  Security  Act.  This  rule 
establishes  the  requirements  for 
flightdeck  door  ei^ancements.  As  such, 
the  benefits  of  this  rule  are  to  ensure  the 
safety  and  security  of  the  flying  public. 
Since  this  rule  is  one  of  several  being 
introduced  to  avoid  a  reoccurrence  of  an 
event  like  that  of  September  11,  2001, 
the  benefits  will  be  shared  by  the  entire 
set  of  rules  designed  to  prevent  such  a 
reoccurrence. 

Once  the  terrorist  attacks  of 
September  11,  2001,  demonstrated  the 
potential  damage  firom  using  an  aircraft 
as  a  weapon  of  mass  destruction, 
flightdedc  security  was  catapulted  as  an 
issue  of  very  high  public  interest.  Only 
days  after  the  September  11,  2001, 
attacks.  President  Bush  identified 
flightdeck  security  as  an  issue  requiring 
immediate  action,  and  improvements  to 
flightdeck  security  is  one  of  several 
recommendations  set  forth  by  the 
Secretary  of  Transportation's  Rapid 
Response  Team  on  Aircraft  Security. 
Congress  followed  with  the  introduction 
of  the  Aviation  and  Transportation 
Security  Act,  and  many  carriers  have 
voluntarily  retrofitted  their  fleets  with 
improved  flightdeck  doors. 
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The  cost  of  the  September  11,  2001, 
catastrophic  terrorist  act  cannot  be 
measured  easily  in  dollars.  While  those 
losses  are  estimated  to  be  potentially  in 
the  tens  of  billions  of  dollars,  the  costs 
of  another  incident  could  possibly  be 
even  higher.  Based  On  changes  in  the 
aviation  security  risk,  and  the  Aviation 
and  Transportation  Security  Act,  the" 
FAA  believes  that  the  benefit  of  this 
regulation  is  warranted  to  prevent 
flightdeck  access  by  imauthorized 
persons. 

Applicants  for  new,  amended,  or 
supplemental  type  certificates  under 
part  25  will  be  affected  by  this  rule. 
These  applicants  typically  include 
manufactuirers  and  modifiers.  The 
additional  cost  to  an  airplane 
manufacturer  is  the  additional  cost  of 
the  door,  because  the  flightdeck  door 
installation  costs  in  a  new  airplane  are 
roughly  equal.  The  increased  purchase 
cost  of  a  $9,000  hardened  flightdeck 
door  over  that  of  a  $6,000  current  door 
is  $3,000.  Based  on  this  incremental 
cost  of  $3,000,  and  the  expected 
manufactining  of  360  airplanes  under  a 
new  type  certificate,  the  cost  of  this  rule 
to  part  25  manufactmers  is  expected  to 
be  $1.1  million  ($0.7  million, 
discoimted).  Additionally,  some 
certification  costs  will  be  inciured  to 
prove  compliance  of  the  new  door,  but 
these  costs  are  expected  to  be  relatively 
small,  at  approximately  $0.1  million. 
For  the  analysis  affecting  part  121 
operators,  the  aviation  industry 
provided  estimated  piuchase  and 
installation  costs  of  futiu*  compliant 
flightdeck  doors  to  range  from  a  base 
case  of  $12,000  ($9,000  for  the  door  and 
$3,000  for  installation)  to  an  upper 
boimd  of  $17,000,  which  includes  the 
certification  costs.  Oiu-  current 
information  indicates  that  $12j000  will 
provide  a  door  that  meets  the  standards 
set  forth  in  this  rule.  Alaska  Airlines 
removed  and  installed  doors  thought  to 
meet  the  new  specifications  for  $12,000 
pet  airplane,  and  JetBlue  was  able  to  do 
so  for  $10,000  per  aircraft.  Even  though 
multiple  sources  have  lent  support  to 
the  base  case  cost  of  $12,000,  no 
flightdeck  door  has  been  approved  to 
the  new  specification.  Given  the 
uncertainty  as  to  the  actual  cost  of 
purchasing  and  installing  approved 
flightdeck  doors,  the  FAA  has  provided 
an  upper-bound  estimate  of  $17,000. 
The  FAA  solicits  comments  with 
•  supporting  documentation  with  respect 
to  projected  costs  of  upgrading 
flightdeck  doors. 

The  FAA  expects  that,  now  that  the 
specifications  are  published,  many 
carriers  will  initiate  steps  toward 
compliance  even  before  the  rule  takes 
effect.  Approximately  340  aircraft  are 


expected  to  already  be  compliant  with 
this  rule.  Operators  beyond  those  that 
are  affected  by  this  rule  may  also  choose 
to  volimtarily  comply.  The  FAA 
estimates  that  6,631  transport  category 
airplanes  flown  in  scheduled 
commercial  service  will  still  need  to  , 
have  their  flightdeck  doors  hardened. 
The  base  case  cost  of  purchase  and 
installation  of  these  doors  results  in  a 
$79.6  million  expense  to  the  operators 
with  the  upper  boimd  costs  reaching 
$112.7  million. 

In  addition,  the  FAA  estimates  that 
the  additional  50  pounds  resulting  from 
a  heavier  door  will  result  in  additional 
fuel  requirement  costs  of  $27.5  million 
($20.7  million,  discounted)  over  ten 
years.  Without  exception,  every 
flightdeck  door  manufacturer  claimed 
that  their  version  of  a  seciue  flightdeck 
door  could  be  installed  by  airline 
technicians  overnight,  or  during  an 
extended  overnight.  Several  carriers 
have  already  begun,  and  in  some  cases 
completed,  the  retrofit.  These  carriers 
were  able  to  perform  the  retrofit  during 
overnight  maintenance  on  340  aircraft 
in  less  than  two  months.  Based  on  this 
information,  the  FAA  believes  that  all 
carriers  will  have  an  opportunity  to 
have  the  doors  installed  overnight  or 
dining  a  maintenance  check,  thereby 
eliminating  the  need  to  take  the  aircraft 
out  of  service  for  any  amount  of  time. 
The  total  cost  of  tnis  rule  to  part  121 
operators  is,  therefore,  expected  to  range 
from  the  base  case  of  $107.1  million 
($98.5  miUion,  discounted)  to  $140.2 
million  ($131.0  million,  discounted) 
over  the  10-year  period.  The  FAA 
requests  comments  as  to  how  many 
aircraft  are  already  compliant  with  the 
rule,  the  costs  incurred  in  retrofitting 
such  aircraft  (including  down-time 
costs),  and  how  many  carriers  are 
expected  to  be  compliant  prior  to  the 
implementation  of  the  rule.  Since  the 
FAA  may  extend  the  flightdeck  door 
requirements  in  the  future,  the  FAA 
requests  similar  comments  from  part  91, 
125,  and  135  operators. 

This  rule  is  part  of  a  series  of  FAA 
rules  intended  to  prevent  another  attack 
similar  to  the  one  of  September  11, 
2001.  The  FAA  cannot  provide  a 
reasonable  quantitative  estimate  of 
benefits  because  the  extremely  high 
benefits  that  are  involved  in  avoiding 
another  similar  attack,  both  in  terms  of 
averted  loss  of  life  and  property,  and 
avoided  damage  to  the  economy,  will 
most  likely  be  in  the  tens  of  billions  of 
dollars,  a  figure  that  overshadows  any 
cost  associated  with  this  series  of  rules. 
The  purpose  of  this  particular  rule 
concerning  flightdeck  security  is  to 
expedite  an  important  element  of  the 
Aviation  Transportation  Security  Act. 


Accordingly,  the  FAA  believes  that  the 
rule  is  cost-beneficial  and  is  necessary 
to  ensure  a  high  level  of  aviation  safety 
by  providing  compliance  specification 
for  hardened  flightdeck  door  standards 
to  the  industry. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 
Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

In  response  to  the  Aviation  and 
Transportation  Security  Act,  this  nile 
requires  the  strengthening  of  the 
flightdeck  doors  for  part  25 
manufacturers,  and  all  aircraft  with 
cockpit  doors  that  operate  under  part 
121.  A  full  Regulatory  Flexibility 
Analysis  is  not  necessary  for  the  reasons 
presented  below. 

The  Small  Business  Administration 
classifies  aircraft  manufacturers  with 
less  than  1,500  employees  as  small 
entities.  All  part  25  US  transport-aircraft 
category  manufacturers  have  more  than 
1,500  employees.  The  current  United 
States  part  25  airplane  manufacturers 
include:  Boeing,  Cessna  Aircraft, 
Gulfstream  Aerospace,  Learjet  (owned 
by  Bombardier),  Lockheed  Martin, 
McDonnell  Douglas  (a  wholly-owned 
subsidiary  of  The  Boeing  Company), 
Raytheon  Aircraft,  and  Sabreliner 
Corporation.  Thus,  no  part  25 
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manuliacturer  is  considered  a  small 
entity. 

To  determine  the  potential  economic 
impact  on  small  entities  conducting 
business  as  part  121  operators,  the  FAA 
performed  the  following  analysis.  First, 
the  FAA  estimated  the  niunber  of  small 
entities  affected  by  this  final  rule.  Next, 
the  FAA  estimated  the  compliance  cost, 
and  then  the  economic  impact. 

This  final  rule  requires  enhanced 
cockpit  doors  and  other  improvements 
to  be  made  by  part  121  operators  who 
operate  transport  category,  passenger 
and  cargo  aircraft  which  have  a  door 
between  the  cockpit  and  passenger 
compartments.  Using  the  criterion  from 
the  North  American  Industry 
Classification  System  of  the  SBA,  the 
affected  entities  that  had  less  than  1,500 
employees  were  estimated.  This 
procedure  resiilted  in  a  list  of  43  US 
operators  with  less  than  1,500 
employees,  operating  under  part  121 
that  would  be  affected  by  this  rule. 

The  estimated  compliance  cost  and 
economic  impact  for  each  small  entity 
involved  several  analytical  steps.  First, 
the  fleet  of  aircraft  operated  by  part  121 
small  entities  was  determined.  The  FAA 
obtained  the  small  entities'  fleets  using 
data  from  the  BACK  Associates  Fleet 
Database.  The  BACK  Associates  Fleet 
Database  provided  US  operator  and 
airplane  detail  by  FAR  part  niunber  and 
operator.  Second,  the  purchase  and 
installation  cost  of  the  hardened 
flightdeck  doors  was  then  estimated  for 
the  fleet  of  each  small  entity.  Third,  an 
annual  reoccuning  cost  was  estimated 
for  the  additional  fuel  required  as  a 
result  of  the  increased  weight  of  the 
hardened  doors. 

The  estimated  total  compliance  cost 
of  each  small  entity  equals  the  sum  of 
the  costs  of  the  enhanced  cockpit  door 
plus  the  additional  annual  cost 
attributable  to  the  increased  fuel 
consiunption.  The  purchase  and 
installation  cost  of  the  enhanced  cockpit 
doors  was  estimated  to  be  in  the  range 
between  $12,000  and  $17,000  per 
airplane.  Additional  fuel  cost  was 
calculated  using  data  frt>m  the  FAA's 
Economic  Values  for  Evaluation  of 
Federal  Aviation  Administration 
Investment  and  Regulatory  Programs, 
the  December  7,  2001  update  of  Energy 
Information  Administration's  Weekly 
Petroleum  Status  Report,  and  the  FAA 
Aat>space  Forecasts. 

The  increase  cost  in  fuel  consimiption 
was  based  on  the  projected  aircraft 
Utilization  and  rate  of  fuel  bum 
increase.  This  cost  was  obtained  by 
multiplying  the  fifty  pounds  of 
additional  weight  times  the  carrier 
hours  flown  times  the  fuel  bum  rate  in 
gallons/pound/hour  times  the  cost  of 


fuel  per  gallon.  This  calculation  was 
performed  for  each  of  the  next  ten  years 
using  the  projected  cost  of  fuel 
discoimted  to  the  present  value. 

The  degree  to  wnich  small  entities 
can  "afford"  the  cost  of  compliance  is 
determined  by  the  availability  of 
financial  resources.  The  initial 
implementation  costs  of  the  final  rule 
may  be  financed  from  a  variety  of 
sources.  As  a  proxy  for  the  firm's  ability 
to  afford  the  cost  of  compliance,  the 
FAA  calculated  the  ratio  of  the  total 
present  value  cost  of  the  rule  as  a 
percentage  of  annual  revenue.  (The  FAA 
obtained  annual  operator  revenue  from 
current  public  filings,  the  2000  winter 
edition  of  the  World  Aviation  Directory; 
and  US  DOT  Form  41  schedules).  Using 
this  methodology,  it  was  foimd  that  of 
the  43  small  entitieis  potentially  affected 
by  this  final  rule,  the  total  present  value 
CQSt  of  the  mle  exceeded  2  percent  of 
only  two  entities'  total  revenue. 

In  the  interest  of  fully  assessing  the 
impact  of  this  final  rule  on  small 
entities,  the  FAA  explored  the  potential 
competitive  impact.  The  route 
structiues  and  specific  markets  of  five 
firms  were  examined.  The  affected  firms 
sometimes  compete  with  large  carriers. 
These  large  carriers  will  incur  the  same 
fixed  and  marginal  cost  per  airplane. 
Many  routes  served  by  the  five  small 
entities  could  be  considered  local 
monopolies  in  which  the  affected  carrier 
is  the  only  provider  of  service.  As  a 
result  of  operating  in  these  "niche" 
markets,  a  carrier  would  be  able  to  pass 
some  of  the  cost  to  its  passengers.  Thus, 
as  a  result  of  this  rule  there  is  expected 
to  be  little  change  in  competition,  and 
little  change  in  market  share  within  the 
indust^. 

The  FAA  has  determined  that: 

(1)  No  part  25  manufacturers  are  small 
entities. 

(2)  A  substantial  number  of  small 
operators  will  not  be  significantly 
impacted  by  this  rule. 

Accordingly,  piusuant  to  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  the  Federal  Aviation 
Administration  certifies  that  this  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  frtim 
engaging  in  any  standards  or  related 
activities  that  create  uimecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  imnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 


appropriate,  that  they  be  the  basis  for 
US  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  rule  and  has  determined 
that  the  objective  of  this  rule  is  the 
safety  and  security  of  the  United  States, 
and  therefore  not  considered  an 
unnecessary  obstacle  to  international 
trade. 

Unfunded  Mandates  Act  Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  ag^«gate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  Section  204(a)  of  the  Act,  2 
U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  state, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  imder  the 
Act  is  any  provision  in  a  Federal  agency 
regulation  that  will  impose  an 
enforceable  duty  upon  state,  local,  and 
tribal  governments,  in  the  aggregate,  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  the  Act,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 
that  before  establishing  any  regulatory 
requirements  that  might  significantly  or 
uiniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan  that, 
among  other  things,  provides  for  notice 
to  potentially  affected  small 
go'vwmments,  if  any,  and  for  a 
meaningful  and  timely  opportimity  to 
provide  input  in  the  development  of 
regulatory  proposals  or  rules. 

This  final  rule  does  not  contain  any 
Federal  intergovernmental  or  private 
sector  mandate  because  Congress  has 
authorized  money  for  the  purpose  of 
implementing  aircraft  security 
initiatives,  including  the  fortification  of 
cockpit  doors.  Therefore,  the 
requirements  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

Regulations  AflEecting  Interstate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regiUations  in  title  14  of  the 
CFR  in  manner  affecting  interstate 
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aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regiilatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this  rule 
applies  to  the  certification  of  transport 
category  airplanes  and  their  operation,  it 
could  affect  interstate  aviation  in 
Alaska.  The  FAA  therefore  specifically 
requests  comments  on  whether  there  is 
justification  for  appljdng  the  rule 
differentiy  in  interstate  operations  in 
Alaska. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  mle  under 
the  principles  and  criteria  of  Executive 
Order  13132,  Federalism.  We 
determined  that  this  action  would  not 
have  a  substantial  direct  effect  on  the 
States,  on  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  rule  would  not 
have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D. 
appendix  4,  paragraph  4(j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  notice  has 
been  assessed  in  accordance  with  the 
Energy  Policy  and  Conservation  Act 
(EPCA)  Pub.  L.  94-163,  as  amended  (42 
U.S.C.  6362)  and  FAA  Order  1053.1.  It 
has  been  determined  that  this 
rulemaking  action  is  not  a  major 
regulatory  action  vmder  the  provisions 
of  the  EPCA. 

List  of  Subjects 

14  CFR  Part  25 

Aircraft,  Aviation  safety,  Federal 
Aviation  Administration,  Reporting  and 
recordkeeping  requirements. 

14  CFR  Part  121 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements.  Safety, 
Transportation. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration  (FAA) 
amends  parts  25  and  121  of  Tide  14 
Code  of  Federal  Regulations  as  foUoWs: 


PART  25— AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  parts  25 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113. 44701. 
44702,  4794. 

2.  Section  25.772  is  amended  by 
revising  the  introductory  language  and 
paragraph  (a)  and  by  adding  a  new 
paragraph  (c)  to  read  as  follows: 

f  25.772    Pilot  compartment  doors. 

For  an  airplane  that  has  a  lockable 
door  installed  between  the  pilot 
compartment  and  the  passenger 
compartment: 

(a)  For  airplanes  with  a  maximum 
passenger  seating  configuration  of  more 
than  20  seats,  the  emergency  exit 
configiu^tion  must  be  designed  so  that 
neither  crewmembers  nor  passengers 
require  use  of  the  flightdeck  door  in 
order  to  reach  the  emergency  exits 
provided  for  them;  and 
***** 

(c)  There  must  be  an  emergency 
means  to  enable  a  flight  attendant  to 
enter  the  pilot  compartment  in  the  event 
that  the  flightcrew  becomes 
incapacitated. 

3.  Part  25  is  amended  by  adding  a 
new  §  25.795  to  read  as  follows: 

§25.795    Security  considerations. 

(a)  Protection  of  flightdeck.  If  a 
flightdeck  door  is  required  by  operating 
rules,  the  door  installation  must  be 
designed  to: 

(1)  Resist  forcible  intrusion  by 
imauthorized  persons  and  be  cafiable  of 
withstanding  impacts  of  300  Joules 
(221.3  foot-pounds)  at  the  critical 
locations  on  the  door,  as  well  as  a  250 
poimd  (1113  Newtons)  constant  tensile 
load  on  the  knob  or  handle,  and 

(2)  Resist  penetration  by  small  arms 
fire  and  fragmentation  devices  to  a  level 
equivalent  to  level  Illa  of  the  National 
Iiustitute  of  Justice  Standard  (NIJ) 
0101.04. 

(b)  [Reserved! 

PART  121— OPERATING 
REQUIREMENTS:  DOMESTIC,  FLAG, 
AND  SUPPLEMENTAL  OPERATIONS 

4.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  40119, 
44101,  44701-44702,  44705,  44709-44711, 
44713,  44716-44717,  44722,  44901,  44903- 
44904,  44912,  46105. 

5.  Section  121.313  is  amended  by- 
revising  paragraphs  (f)  and  (g)  and 
adding  paragraph  (j)  to  read  as  follows: 

f  1 21 .31 3    Miscellaneous  equipment 

***** 


(f)  A  door  between  the  passenger  and 
pilot  compartments  (i.e.,  flightdeck 
door),  with  a  locking  means  to  prevent 
passengers  from  opening  it  without  the 
pilot's  permission,  except  that 
nontransport  category  airplanes 
certificated  after  December  31, 1964.  are 
not  required  to  comply  with  this 
paragraph.  For  airplanes  equipped  with 
a  crew  rest  area  having  separate  entries 
from  the  flightdeck  and  the  passenger 
compartment,  a  door  with  such  a 
locking  means  must  be  provided 
between  the  crew  rest  area  and  the 
passenger  compartment. 

(g)  A  key  for  each  door  that  separates 
a  passenger  compartment  from  another 
compartment  that  has  emergency  exit 
provisions.  Except  for  flightdeck  doors, 
a  key  must  be  readily  available  for  each 
crewmember.  Except  as  provided  below, 
no  person  other  than  a  person  who  is 
assigned  to  perform  duty  on  the 
flightdeck  may  have  a  key  to  the 
flightdeck  door.  Before  April  22,  2003, 
any  crewmember  may  have  a  key  to  the 
flightdeck  door  but  only  if  the  flightdeck 
door  has  an  internal  flightdeck  locking 
device  installed,  operative,  and  in  use. 
Such  "internal  flightdeck  locking 
device"  has  to  be  designed  so  that  it  can 
only  be  unlocked  from  inside  the 
flightdeck. 
***** 

(j)  After  April  9,  2003,  for  airplanes 
required  by  paragraph  (f)  of  this  section 
to  have  a  door  between  the  passenger 
and  pilot  or  crew  rest  compartments, 
and  for  transport  category,  all-cargo 
airplanes  that  have  a  door  installed 
between  the  pilot  compartment  and  any 
other  occupied  compartment  on  January 
15,  2002; 

(1)  Each  such  door  must  meet  the 
requirements  of  §§  25.795  (a)(1)  and  (2) 
in  effect  on  January  15,  2002;  and 

(2)  Each  operator  must  establish 
methods  to  enable  a  flight  attendant  to 
enter  the  pilot  compartment  in  the  event 
that  a  flightcrew  member  becomes 
incapacitated.  Any  associated  signal  or 
confirmation  system  must  be  operable 
by  each  flightcrew  member  irova.  that 
flightcrew  member's  duty  station. 

6.  Section  121.547  is  amended  by 
revising  paragraphs  (a)  (3)  and  (4)  and 
paragraphs  (c)(4)  through  (6)  to  read  as 
follow: 

§121.547    Admission  to  fiigiit  deck. 

(a)  *  *  * 

(3)  Any  person  who — 

(i)  Has  permission  of  the  pilot  in 
command,  an  appropriate  management 
official  of  the  part  119  certificate  holder, 
and  the  Administrator;  and 

(ii)  Is  an  employee  of^ 

(A)  The  United  States,  or 
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(B)  A  part  119  certificate  holder  and 
whose  duties  are  such  that  admission  to 
the  flightdeck  is  necessary  or 
advantageous  for  safe  operation;  or 

(C)  An  aeronautical  enterprise 
certificated  by  the  Administrator  and 
whose  duties  are  such  that  admission  to 
the  flightdeck  is  necessary  or 
advantageous  for  safe  operation. 

(4)  Any  person  who  has  the 
permission  of  the  pilot  in  command,  an 
appropriate  management  official  of  the 
part  119  certificate  holder  and  the 
Administrator.  Paragraph  (a)(2)  of  this 
section  does  not  limit  the  emergency 
authority  of  the  pilot  in  command  to 
exclude  any  person  from  the  flightdeck 
in  the  interests  of  safety. 
•        *     ■   *        *        * 

(c)*  *  * 

(4)  A  certificated  airman  employed  by 
another  part  119  certificate  holder 
whose  duties  with  that  part  119 
certificate  holder  require  an  airman 
certificate  and  who  is  authorized  by  the 
part'll9  certificate  holder  operating  the 
aircraft  to  make  specific  trips  over  a 
route; 

(5)  An  employee  of  the  part  119 
certificate  holder  operating  the  aircraft 
whose  duty  is  directly  related  to  the 
conduct  or  planning  of  flight  operations 
or  the  in-flight  monitoring  of  aircraft 


equipment  or  operating  procedures,  if 
his  presence  on  the  flightdeck  is 
necessary  to  perform  his  duties  and  he 
has  been  authorized  in  writing  by  a 
responsible  supervisor,  listed  in  the 
Operations  Manual  as  having  that 
authority;  and 

(6)  A  technical  representative  of  the 
manufacturer  of  the  aircraft  or  its 
components  whose  duties  are  directly 
related  to  the  in-flight  monitoring  of 
aircraft  equipment  or  operating 
procedures,  if  his  presence  on  the 
flightdeck  is  necessary  to  perform  his 
duties  and  he  has  been  authorized  in 
writing  by  the  Administrator  and  by  a 
responsible  supervisor  of  the  operations 
department  of  the  part  119  certificate 
holder,  listed  in  the  Operations  Manual 
as  having  that  authority. 

7.  Section  121.581  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  1 21 .581    Observer's  seat;  en  route 
inspections. 

***** 

(c)  For  any  airplane  type  certificated 
before  December  20, 1995,  for  not  more 
than  30  passengers  that  does  not  have 
an  observer  seat  on  the  flightdeck,  the 
certificate  holder  must  provide  a 
forward  passenger  seat  with  headset  or 
speaker  for  occupancy  by  the 


Administrator  while  conducting  en 
route  inspections. 

8.  Section  121.587  is  revised  to  read 
as  follows: 

§  1 21 .587    Closing  and  locldng  of 
f  lightcrew  compartment  door. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  a  pilot  in  command 
of  an  airplane  that  has  a  lockable 
flightcrew  compartment  door  in 
accordance  with  §  121.313  and  that  is 
carrying  passengers  shall  ensure  that  the 
door  separating  the  flightcrew 
compartment  from  the  passenger 
compartment  is  closed  and  locked  at  all 
times  when  the  aircraft  is  being 
operated. 

(b)  The  provisions  of  paragraph  (a)  of 
this  section  do  not  apply  at  any  time 
when  it  is  necessary  to  permit  access 
and  egress  by  persons  authorized  in 
accordance  with  §  121.547  and  provided 
the  part  119  operator  complies  with 
FAA  approved  procediu^s  regarding  the 
opening,  closing  and  locking  of  the 
flightdeck  doors. 

Issued  in  Washington,  DC.  on  January  10, 
2002. 

Jane  F.  Garvey, 
Administrator. 

[FR  Doc.  02-965  Filed  1-10-02;  4:15  pml 
BILUNG  CODE  4910-13-P 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circulars  (AC)  25.795-1 , 
Rightdeck  Intrusion  Resistance,  and 
AC  25.795-2,  Flightdeclt  Penetration 
Resistance 

agency:  Federal  Aviation 

Administration,  DOT. 

action:  Notice  of  issuance  of  advisory 

circular. 

summary:  The  FAA  announces  the   . 
issuance  of  Advisory  Circular  (AC) 
25.795-1,  "Flightdeck  Intrusion 
Resistance,"  and  25.795-2  "Flightdeck 
Penetration  Resistance."  These  advisory 


circulars  provide  information  and 
guidance  for  compliance  with  a  recently 
issued  amendment  concerning  seciuity 
considerations  in  the  design  of  the 
flightdeck  on  transport  category 
airplanes. 

HOW  TO  OBTAIN  COPIES:  Copies  of  both 
AC'S  can  be  found  and  downloaded 
from  the  Internet  at  http://www.faa.gov/ 
avr/air/acs/achome.htm,  at  the  link 
titled  "Advisory  Circulars,"  or  at  the 
Regulatory  and  Guidance  Library  Web 
site  at  http:www.airweb.faa.gov/rgl,  at 
the  link  titled  "Advisory  Circulars." 
Paper  copies  of  the  AC's  will  be 
available  in  approximately  6-8  weeks 
from  the  U.S.  Department  of 


Transportation,  Subsequent  Distribution 
Office,  SVC-121.23,  Ardmore  East 
Business  Center,  3341  Q  75th  Avenue,  - 
Landover,  MD  20785, 

FURTHER  INFORMATION  CONTACT:  Jan 
Thor,  FAA  Standardization  Branch, 
ANM-1 1 3 ,  Transport  Airplane 
Directorate,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-2127. 

Issued  in  Renton,  Washington,  on  January 
10,  2002. 
Vi  Lipski, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service.  ANM-100. 
(FR  Doc.  02-966  Filed  1-10-02;  4:15  pm) 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  15, 
2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution;  standards  of 
performance  for  new 
stationary  sources: 
Large  municipal  waste' 
combustors;  emission 
guidelines,  etc.;  published 
11-16-01 
Air  programs;  State  authority 
delegations: 

Arizona;  published  11-16-01 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  published  11-16- 
01 
Hazardous  waste  program 
authorizations: 
New  Yoric;  published  11-16- 
01 
Hazsuxtous  waste: 
Identification  and  listing — 
Exclusions;  published  1- 

15-02 
Exclusions;  published  1- 
15-02 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Fenbuconazole;  published  1- 
15-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  published  12-11-01 
Enstrom  Helicopter  Corp.; 
published  .12-1 1-01 
Airworthiness  standards: 
Flightcrew  compartment 
access  and  door  designs; 
published  1-15-02 
Transport  category 
airplanes — 

Flightdeck  design;  security 
considerations; 
published  1-15-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Servica 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in —  " 


Florida;  comments  due  by 
1-23-02;  published  1-8-02 
[FR  02-00450] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Mariceting 
Service 

Walnuts  grown  in — 
California;  comments  due  by 
1-22-02;  published  11-21- 
01  [FR  01-29114] 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Tobacco;  comments  due  by 
1-22-02;  published  1-4-02 
[FR  02-00185] 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Tobacco;  comments  due  by 
1-22-02;  published  1-4-02 
[FR  02-00186] 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electric  loans: 
Insured  and  guaranteed 
loans;  general  and  pre- 
loan  policies  and 
procedures — 
Treasury  rate  direct  loan 
program;  comments  due 
by  1-25-02;  published 
12-26-01  [FR  01-31574] 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 
Electric  loans: 
insured  and  guaranteed 
loans;  general  and  pre- 
loan  policies  and 
procedures — 
Treasury  rate  direct  loan 
program;  comments  due 
by  1-25-02;  published 
12-26-01  [FR  01-31575] 
COMMERCE  DEPARTMENT 
Natlonai  Oceanic  and 
Atmospheric  Administration 
Fishery  consen/ation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Bering  Sea  and  Aleutian 
Islands  groundfish,  king 
and  tanner  crab,  and 
scaltop  and  salmon; 
comments  due  by  .1-22- 
02;  published  1-10-02 
[FR  02-00644] 
COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 
Federal  Tort  Claims  Act 
procedures;  comments  due 


by  1-22-02;  published  11- 
20-01  [FR  01-28944] 
DEFENSE  DEPARTMENT 
Prototype  projects; 
transactions  other  than 
contracts,  grants,  or 
cooperative  agreements; 
comments  due  by  1-22-02; 
published  11-21-01  [FR  01- 
29008] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Asphalt  processing  and 
asphalt  roofing 
manufacturing  facilities; 
comments  due  by  1-22- 
02;  published  11-21-01 
[FR  01-28192] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 
District  of  Columbia; 
comments  due  by  1-25- 
02;  published  12-26-01 
[FR  01-31485) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 
District  of  Columbia; 
comments  due  tjy  1-25- 
02;  published  12-26-01 
[FR  01-31486] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatk>n 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Louisiana;  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31483] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  VAVapprovat  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Louisiana;  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31484] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Georgia;  comments  due  by 
1-25-02;  published  12-11- 
01  [FR  01-30587] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

Kentucky;  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31487] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

Kentucky;  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31488] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizatkMis: 
Tennessee;  comments  due 
by  1-25-02;  published  12- 
26-01  [FR  01-31489] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations: 
Tenr)essee;  comments  due 
by  1-25-02;  published  12- 
26-01  [FR  01-31490] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Common  carrier  services: 
Interconnection — 
Unbundled  network 
elements  and 
interconnection; 
performance 
measurements  and 
standards;  comments 
due  by  1-22-02; 
published  12-17-01  [FR 
01-30984] 
Practice  and  procedure: 
Quiet  zones;  application 
procedures  review; 
comments  due  by  \-22' 
02;  published  12-21-01 
[FR  01-31411] 
Television  stations;  table  of 
assignments: 

Wisconsin;  comments  due 
by  1-21-02;  published  12- 
5-01  [FR  01-30036) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Foster  care  maintenance 
payments,  adoptk>n 
assistance,  and  child  and 
family  services: 
Title  IV-E  foster  care 
eligibility  reviews  and  child 
and  family  sennces  State 
plan  reviews;  technrcal 
corrections;  comments 
due  by  1-22-02;  published 
11-23-01  [FR  01-29174] 
INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Servios 
Migratory  bird  hunting: 
Light  goose  populations; 
harvest  management; 
comments  due  by  1-25- 
02;  published  12-10-01 
[FR  01-30411] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  larxJ 


IV 
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reclamation  plan 
submissions: 

Oidahoma;  comments  due 
by  1-22-02;  published  12- 
21-01  [FR  01-3t536] 
LEGAL  SERVICES 
CORPORATION 
Welfare  refomi;  comments  due 
by  1-25-02;  published  U- 
26-01  [FR  01-29301]  I 

NATIONAL  CREDIT  UNION ' 
AOMNiSTRATION 
Credit  unions: 
Investment  and  deposit 
activities — 
Revisions  and 
clarifications;  comments 
due  by  1-24-02; 
published  10-26-01  [FR 
01-26934] 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Bedloaded  bundles  of 
periodicals;  comments  due 
by  1-22-02;  published  12- 
20-01  [FR  01-31386] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Aifministralion 
Airports,  on-airport  parking 
lots,  and  vendors  of  on- 
airfield  direct  services  to  ai' 
carriers  for  security  I 

mandates;  reimbursement  ' 
procedures;  comments  due 
by  1-22-02;  published  12- 
21-01  [FR  01-31435] 
TRANSPORTATION 
DEPARTMENT 
Ftalarai  Aviatiofi 
Administnrtion 
Airwoflhiness  directives: 
Boeing;  comments  due  by 
1-25-02;  published  11-26- 
01  [FR  01-29183] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 


Airworthiness  directives: 


Cirrus  Design  Corp.; 

comments  due  by  1-24- 

02;  published  12-11-01 

[FR  01-30423] 
TRANSPORTATION 
DEPARTMENT 
FMeral  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France; 

comments  due  t>y  1-22- 

02;  published  11-23-01 

[FR  01-29189) 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France; 

comments  due  by  1-25- 

02;  published  11-26-01 

[FR  01-29188] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
l-lartzell  Propeller,  Inc.; 

comments  due  by  1-22- 

02;  published  11-20-01 

[FR  01-28792] 
Pratt  &  Whitney;  comments 

due  by  1-22-02;  published 

11-23-01  [FR  01-29191] 
Raytheon;  comments  due  by 

1-22-02;  published  11-26- 

01  [FR  01-29222] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  1-22-02;  published 
12-21-01  [FR  01-31518) 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  canier  safety  standards: 


Interstate  school  bus  safety; 
comments  due  by  1-22- 
02;  published  10-22-01 
[FR  01-26562] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Small  business  entities; 

economic  impact; 

comments  due  by  1-25- 

02;  published  1-7-02  [FR 

02-00154] 

TREASURY  DEPARTMENT 
-  Internal  Revenue  Service 
Excise  taxes: 
Gasoline  tax  claims; 
comments  due  by  1-22- 
02;  published  10-23-01 
[FR  01-26571] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulations  and 
rules  of  practice- 
Death  benefits  daim  by 
survivor,  comments  due 
by  1-22-02;  put>lished 
12-21-01  [FR  01-31479) 

LIST  OF  PUBLIC  IJ^WS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  ht^J/ 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  ttie  Federal 
Register  but  may  be  ordered 


in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  tfie  Internet  from 
GPO  Access  at  http:// 
www.access.SffXi.gov/nara/ 
nara005.html.  Sonw  laws  may 
not  yet  t>e  available. 

H.R.  2869/PX.  107-118 

Small  Business  liability  Relief 
and  Brownfields  Revitalization 
Act  (Jan.  11,  2002;  115  Stat. 
2356) 

Last  List  January  14,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  sen/ice  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
avaHat)le  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


^>:vV*:L^*^>^ 


y^r^U/^.     ^W 


V^9U 


Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 


William  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) .$72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n)  $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  II)  $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.50 


Published  by  the  Office  of  ihe  Federal  Register, 
National  Archives  and  Records  Adminitintion 

Mail  order  to: 

Superintendent  of  Documents 
P.O.  Box  371954.  Pittsburgh.  PA 

(Rev  12«l) 


Order  Now! 

I 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 
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Circular  welded  carbon-quality  steel  pipe  firom — 

China,  2189 
Large  newspaper  printing  presses  and  components, 
assembled  or  unassembled,  £rom — 
Germany,  2192-2194 
Japan,  2190-2192 
Stainless  steel  sheet  and  strip  in  coils  from — 
Korea,  2194-2196 
Applications,  hearings,  determinations,  etc.: 
Scripps  Research  Institute,  2196 

intsmationai  Trads  Commission 

NOTICES 

Import  investigations: 
Ferrovanadium  from' — 

China  and  South  Africa,  2236-2237 
Tools,  dies,  and  industrial  molds;  competitive  conditions 
in  U.S.  and  selected  foreign  markets;  hearing,  2237 

Justice  Department 

NOTICES 

Aliens;  provision  of  aviation  training  to  certain  alien 

trainees,  2238-2239 
Pollution  control;  consent  judgments: 
American  Allied  Additives.  Inc.,  et  al..  2239 
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American  Scrap  Co.;  republication,  2239-2240 

ATOFINA  Chemicals,  Inc.,  2240 

Chevron  Enviromnental  Management  Co.  et  al.,  2240- 

2241 
Greenwich,  CT,  2241 
Jacksonville.  FL,  et  al..  2241-2242 
Knauf  Fiber  Glass  GmbH;  republication,  2242 
New  Albany,  IN;  republication,  2242-2243 
Pemaco,  Inc.,  et  al.,  2243 
S.W.  Chemical  Co.,  Inc.,  2243-2244 
Superfund  program: 
Bankruptcy  settlement  agreements — 
American  Allied  Additives  Site,  OH,  2244 

Lat>or  Department 

S(?e  Employment  and  Training  Administration 
See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 

Land  Management  Bureau 

NOTICES 
Meetings: 
Resource  Advisory  Coimcils —  ' 

Oregon,  2235 

Minerals  Management  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2235-2236 

Mine  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2246-2247 

National  Aeronautics  and  Space  Administration 

NOTICES 

Meetings: 
Advisory  Council 
Minority  Business  Resoiuce  Advisory  Committee,  2247 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Boundary  Layer  Research  Inc.,  2247 
Maecker  &  Co..  2247 

Phoenix  Systems  Intemational,  Inc.,  2247-2248 
Williams  Electrical  Systems  Co..  2248 

Itotional  Oceanic  and  Atmospheric  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  2196-2197 
Meetings: 

North  Pacific  Fishery  Management  Coimcil,  2198 
Permits: 

Marine  mammals,  2198-2199 

National  Science  Foundation 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2248-2249 
Submission  for  OMB  review;  comment  request,  2249- 
2250 

Meetings;  Simshine  Act,  2250 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 
Alaron  Corp.,  2250-2251 


BWX  Technologies,  hic.,  2251-2254 
Applications,  hearings,  determinations,  etc.: 
Exelon  Generation  Co.,  LLC,  2250 

Office  of  United  States  Trads  Representathre 

See  Trade  Representative,  Office  of  United  States 

Postal  Service 

RULES 

Board  of  Governors  bylaws: 
Semipostal  stamps;  price  establishment,  2135 

Pul)llc  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Railroad  Retirement  Board 

PROPOSED  RULES 

Railroad  Unemployment  Insurance  Act: 
Employers'  contributions  and  contribution  reports;  filing 
via  Internet,  2157-2159 

Research  and  Special  Programs  Administration 

RULES 

Pipeline  safety: 
Hazardous  liquid  transportation — 
Pipeline  integrity  management  in  high  consequence 
areas,  2136-2144 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2254-2255 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC.  2255-2256 
National  Association  of  Securities  Dealers,  Inc..  2256- 

2263 
New  York  Stock  Exchange,  Inc..  2263-2266 
Pacific  Exchange,  hic,  2266-2267 
Stock  Clearing  Corp.  of  Philadelphia.  2267-2269 

Small  Business  Administration 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  2269 
Meetings: 

Regulatory  Fairness  Boards — 
Region  IV;  Public  Roundtable,  2269 
Meetings;  district  and  regional  advisory  councils: 

Minnesota.  2269-2270 

I 
Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 

Burlington  Northern  &  Santa  Fe  Railway  Co..  2281 

Norfolk  Southern  Railway  Co..  2281 

Trade  Reprraentatlve,  Office  of  United  Statee 

NOTICES 

Meetings: 
Industry  Sector  Advisory  Committees — 
Small  and  Minority  Business,  2270 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 
See  Federal  Highway  Administration 
See  Federal  Railroad  Administration 
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See  Federal  Transit  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

See  Transportation  Statistics  Bureau 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  2270 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  pennits;  weekly  applications, 
227Q-2271 


Transportation  Statistics  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2281-2283 


United  States  IMint 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  2284 


Separate  Parts  In  This  Issue 

Part  II 

Environmental  Protection  Agency,  2285-2315 


Treasury  Department 

See  Internal  Revenue  Service 
See  United  States  Mint 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  pumbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  {or  change 
settings);  then  follow  the  instructions. 


Federal  Register/Vol.  67,  No.  117 Wednesday,  January  16,  2002 / Contents 


vn 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 


A  cumulative  list  of  ttie  parts  affected  this  montti  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 


7  CFR 

1410 2131 

14  CFR 

39 2132 

71 2134 

Proposed  Rules: 

39  (2  documents)  ...2145,  2146 

71  (8  documents)  ...2148,  2149, 

2150,2151,2152,2154, 

2155,  2156 

15  CFR 

4a 2135 

20  CFR 
Proposed  Rules: 

345 ■■ 2157 

39  CFR 

3 2135 

40  CFR 
Proposed  Rules: 

63 2286 

86 2159 

180 2175 

49  CFR 

195 2136 

Proposed  Rules: 

241 2179 


2131 


Rules  and  Regulations 


VOL 


(17 


Federal  Register 

Vol.  67,  No.  11 

Wednesday,  January  16,  2002 


ISiS 


11 


JA 


16 


2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicat)ility  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1410 

RIN0560-AG37 

Conservation  Reserve  Program— Good 
Faith  Reliance  and  Excessive  Rainfall 

AGENCY:  Farm  Service  Agency  and 
Commodity  Credit  Corporation,  USDA. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  amends  the 
Conservation  Reserve  Program  (CRP) 
regulations  to  provide,  iinder  certain 
conditions,  for  equitable  relief  to 
producers  who  violated  their  contract 
based  on  a  good  faith  reliance  on  the 
action  or  advice  of  certain  USDA 
representatives.  It  also  provides  that 
CRP  contracts  will  not  be  terminated  for 
failure  to  plant  cover  when  that  failure 
was  due  to  excess  rainfall  or  flooding. 

DATES:  This  regulation  is  effective 
January  16,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

James  Michaels,  (202)  720-6774,  or  via 
e-mail  at:  crprule@wdc.usda.gov  or  on 
the  FSA  web  page  at  http://www.fsa/ 
usda/gov/. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  and,  therefore,  was 
not  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 


Environmental  Evaluation 

In  accordance  with  7  CFR  part  799,  an 
environmental  assessment  was 
conducted  to  determine  whether  the 
actions  included  in  this  final  rule  would 
significantly  affect  the  quality  of  the 
human  environment.  A  determination 
was  made  that  the  actions  of  this  final 
rule  would  have  no  significant  impact 
on  the  human  environment  and  the 
preparation  of  an  Environmental  Impact 
Statement  is  not  necessary. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
This  final  rule  is  not  retroactive  and 
does  not  pre-empt  State  laws.  Before 
any  judicial  action  may  be  taken  with 
respect  to  the  provisions  of  the  final 
rule,  administrative  remedies  at  7  CFR 
parts  11  and  780  must  be  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Unfunded  Mandates 

Title  n  of  the  Unfunded  Mandate 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  proposed  and  final  rules  with 
"Federal  Mandates"  that  may  result  in 
expenditures  to  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  This  rule  contains  no 
Federal  mandates  imder  the  regulatory 
provisions  of  Title  II  of  the  UMRA  for 
State,  local,  and  tribal  government  or 
the  private  sector.  Therefore,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Federal  Domestic  Assistance  Program 

The  title  and  number  of  the  Federal 
Domestic  Assistance  Program,  as  found 
in  the  Catalog  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies,  is 
the  Conservation  Reserve  Program — 
10.069. 

Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
approved  the  information  collection 
requirements  contained  in  the  current 
regulations  at  7  CFR  part  1410  under 


provisions  of  44  U.S.C.  chapter  33  and 
OMB  control  number  0560-0125  was 
assigned.  This  rule  will  have  no  impact 
on  the  burden  approved  under  that 
control  number. 

Discussion  of  Final  Rule 

The  purpose  of  the  Conservation 
Reserve  Program  (CRP)  is  to  cost- 
effectively  assist  owners  and  operators 
in  conserving  and  improving  soil,  water, 
and  wildlife  resources  by  converting 
highly  erodible  and  other 
environmentally  sensitive  acreage 
normally  devoted  to  the  production  of 
agricultural  commodities  to  a  long-term 
vegetative  cover.  CRP  participants  enter 
into  contracts  for  10  to  15  years  in 
exchange  for  annual  rental  payments 
and  cost-share  assistance  for  installing 
certain  conservation  practices.  In 
determining  the  amount  of  annual  rental 
pajmients  to  be  paid,  CCC  considers, 
among  other  things,  the  amount 
necessary  to  encourage  owners  or 
operators  of  eligible  cropland  to 
participate  in  the  CRP.  Offers  are 
submitted  in  such  a  manner  as  the 
Secretary  prescribes.  Acreage  is 
accepted  into  the  CRP  based  on  the 
eligibility  requirements  contained  in  7 
CFR  part  1410. 

On  March  15,  2001,  the  Agency 
published  a  proposed  rule,  at  66  FR 
15048.  First,  the  rule  proposed  to 
implement  section  755  of  the 
Agriculture,  Rural  Development,  Food 
and  Drug  Administration,  and  Related 
Agencies  Appropriations  Act,  2001  (the 
2001  Act)  (Pub.  L.  106-387).  The 
comment  period  ended  on  May  14, 
2001.  This  law  requires  the  Secretary  to 
provide  equitable  relief  to  someone  who 
violates  a  CRP  contract  if  they  took 
actions  in  good  faith  reliance  on  the 
action  or  advice  of  an  authorized 
representative  of  the  Secretary.  If  the 
Secretary  determines  that  a  CRP 
participant  has  been  injured  by  such 
good  faith  reliance,  the  Secretary  may 
allow  that  person  some  relief  ft-om  the 
contract  breach,  as  long  as  action  is 
taken  to  correct  the  violation,  and 
subject  to  other  limitations  promulgated 
in  this  rule. 

The  second  change  that  CCC  proposed 
allows  the  Secretary  to  not  terminate  a 
CRP  contract  for  failiire  to  establish 
approved  vegetative  cover  or  water 
cover  if  the  failiu«  to  establish  that 
cover  was  due  to  excessive  rainfall  or 
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flooding.  Ck>nditions  for  this  waiver 
were  discussed  in  the  proposed  rule. 

This  rule  implements  these  two  new 
statutory  amendments  by  revisiogthe 
CRP  regulations  contained  in  7  CFR  part 
1410.  "Hiese  changes  will  help  ensiire 
that  the  CRP  is  implemented  in  a  fair 
and  reasonable  manner,  and  that 
participants  are  not  penalized  unjustly. 

SamnMry  of  Conunents 

CCC  did  not  receive  any  comments 
from  the  public  concerning  the 
proposed  rule.  Three  comments  came 
from  one  individual  who  is  an  FSA 
employee  in  Kansas.  These  comments 
were  of  an  administrative  nature  and 
can  be  addressed  in  internal  agency 
procediue. 

SubstantiTe  Changes  From  the 
Proposed  Rule  { 

There  were  no  substantive  changes 
compared  to  the  proposed  rule. 

List  of  Subjects  in  7  CFR  Part  1410 

Conservation  Reserve  Program: 
administrative  practices  and 
procedures,  agriculture,  conservation 
plan,  grazing  lands,  and  natiiral 
resources.  j 

For  reasons  set  out  in  the  preamble, 
7  CFR  part  1410  is  amended  as  follows: 

PART  1410-CONSERVAT1ON 
RESERVE  PROGRAM 

1.  The  authority  citation  for  7  CFR 
part  1410  continues  to  reads  as  follows: 

Aathoritr- 15  U.S.C.  714b  and  714c;  16 
U.S.C.  3801-3847. 

2.  In  §  1410.2,  the  definition  of 
"violation"  is  added  to  read  as  follows: 

f  1410.2    Dannltions. 

*  »        *        *     "  * 

Violation  means  an  act  by  the 
participant,  either  intentional  or 
unintentional,  which  would  cause  the 
participant  to  no  longer  be  eligible  for 
cost-share  or  annual  contract  payments. 

•  •        •        *        * 

3.  Setition  1410.20(a)  is  revised  to 
read  as  follows:  I 

§1410^    OI>Nga«*ons  of  pwticipanL 

***** 

(a)  *  *  * 

(a)(2)  Implement  the  conservation 
plan,  which  is  part  of  such  contract,  in 
accordance  with  the  schedule  of  dates 
included  in  such  conservation  plan 
unless  the  Deputy  Administrator 
determines  that  die  participant  caimot 
fully  implement  the  conservation  plan 
for  reasons  beyond  the  participant's 
control  and  CCC  agrees  to  a  modified 
plan.  However,  a  contract  will  not  be 


terminated  for  failure  to  establish  an 
approved  vegetative  or  water  cover  on 
the  land  if  as  determined  by  the  Deputy 
Administrator: 

(i)  The  failiu«  to  plant  or  establish 
such  cover  was  due  to  excessive  rainfall 
or  flooding;  • 

(ii)  The  land  subject  to  the  contract  on 
which  the  participant  could  practicably 
plant  or  establish  to  such  cover  is 
planted  or  established  to  such  cover; 
and 

(iii)  The  land  on  which  the 
participant  was  unable  to  plant  or 
establish  such  cover  is  planted  or 
established  to  such  cover  after  the  wet 
conditions  that  prevented  the  planting 
or  establishment  subside. 
***** 

4.  Section  1410.54  is  revised  to  read 
as  follows: 

f1410^    Perfonnance  based  upon  advice 
or  action  of  tlw  Department 

(a)  The  provisions  of  §  718.8  of  this 
title  relating  to  performance  based  upon 
the  action  or  advice  of  a  representative 
of  the  Department  shall  be  applicable  to 
this  part,  and  may  be  considered  as  a 
basis  to  provide  relief  to  persons  subject 
to  sanctions. imder  this  part  to  the  extent 
that  relief  is  not  mandated  by  the  other 
provisions  of  this  section. 

(b)  Further,  except  as  provided  in 
paragraph  (b)  (3)  of  this  section,  and 
notwithstanding  any  other  provision  of 
this  chapter,  the  Deputy  Administrator 
may  provide  equitable  relief  to  a 
participant  who  has  entered  into  a 
contract  imder  this  chapter,  and  who  is 
subsequently  determined  to  be  in 
violation  of  the  contract,  if  the 
participant,  in  attempting  to  comply 
with  the  terms  of  the  contract  and 
enrollment  requirements,  took  actions 
in  good  faith  reliance  upon  the  action  or 
advice  of  an  authorized  USDA 
representative,  as  determined  by  the 
Deputy  Administrator,  provided: 

(1)  The  Deputy  Administrator 
determines  that  a  participemt  has  been 
injured  by  such  good  faith  reliance,  in 
which  case,  the  participant  may  be 
authorized,  as  determined  appropriate 
by  the  Deputy  Administrator,  to  do  any 
one  or  more  of  the  following; 

(i)  Retain  payments  received  under 
the  contract; 

(ii)  Continue  to  receive  payments 
under  the  contract; 

(iii)  Keep  all  or  part  of  the  land 
covered  by  the  contract  enrolled  in  the 
applicable  program  under  this  chapter; 

(iv)  Re-enroll  all  or  part  of  the  land 
covered  by  the  contract  in  the 
applicable  program  tmder  this  chapter, 
or 


(v)  Any  other  equitable  relief  the 
Deputy  Administrator  deems 
appropriate. 

(2)  If  relief  imder  this  section  is 
authorized  by  the  Deputy 
Administrator,  the  participant  must  take 
such  actions  as  are  determined  by  the 
Deputy  Administrator  to  remedy  any 
failine  to  comply  with  the  contract. 

(3)  This  section  shall  not  apply  to  a 
pattern  of  conduct,  as  determined  by  the 
Deputy  Administrator,  in  which  an 
audiorized  USDA  representative  takes 
actions  or  provides  advice  with  respect 
to  a  participant  that  the  representative 
and  the  participant  both  know,  or 
should  have  known,  are  inconsistent 
with  applicable  law  (including 
regulations). 

(4)  Relief  under  this  paragraph  shall 
be  available  only  for  contracts  in  effect 
on  January  1,  2000,  or  thereafter. 

Signed  at  Washington,  DC,  on  January  9, 
2002. 

James  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

IFR  Doc.  02-1052  Filed  1-15-02;  8:45  am] 
BMJJNG  CODE  3410-06-l> 


DEPARTMENT  OF  TRANSPORTATION 
FMenri  Aviation  Administration 

14  CFR  Part  39 

[Dockst  No.  2001-SW-11-AD;  Amendment 
39-1 2597;  AO  2002-01-06] 

mN2120-^kA64 

AirwortMnass  Diractivat;  Eurocoptar 
Franca  Modal  AS332L2  Halteoplers 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Eurocopter  France  Model  AS332L2 
helicopters.  This  action  requires 
inspecting  the  main  frame  for  a  crack 
and  repairing  any  unairworthy  frame 
before  further  flight.  This  amendment  is 
prompted  by  a  report  of  cracks  on  the 
right-hand  (RH)  side  of  a  main  frame. 
This  condition,  if  not  corrected,  could 
result  in  failure  of  the  main  fr^me  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  January  31,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  18,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  Ofiice  of  the 
Regional  Coimsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
11-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-Qsw-adcomments@faa.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Regiilations 
Group,  Fort  Worth,  Texas  76193-0110, 
telephone  (817)  222-5490,  fax  (817) 
222-5961. 

SUPPLEMENTARY  INFORMATION:  The 
Direction  Generale  De  L' Aviation  Civile 
(DGAC),  the  airworthiness  authority  for 
France,  notified  us  that  an  unsafe 
condition  may  exist  on  Eurocopter 
France  Model  AS332L2  helicopters.  The 
DGAC  advises  of  cracks  on  the  right- 
hand  (RH)  side  of  main  frame  5295. 

Eurocopter  France  has  issued  Alert 
Telex  No.  53.01.28  R4,  dated  July  11, 
2001  (Telex).  This  Telex  specifies 
checking  main  frame  5295  and  repairing 
any  unairworthy  main  frame.  The  DGAC 
classified  this  Telex  as  mandatory  and 
issued  AD  No.  200Q-463-016(A),  R4, 
dated  September  5,  2001,  to  ensiue  the 
continued  airworthiness  of  these 
helicopters  in  France. 

We  have  identified  an  unsafe 
condition  that  is  likely  to  exist  or 
develop  on  other  helicopters  of  the  same 
type  design  should  they  become 
registered  in  the  United  States.  This  AD 
is  being  issued  to  prevent  failure  of  the 
main  frame  and  subsequent  loss  of 
control  of  the  helicopter.  This  AD 
requires  inspecting  maia  baiae  5295 
within  specified  intervals  and,  before 
further  flight,  repairing  any  imairworthy 
main  frame. 

None  of  the  helicopters  affected  by 
this  action  are  on  the  U.S.  Register.  Non- 
U.S.  operators  under  foreign  registry 
currently  operate  all  helicopters 
included  in  the  applicability  of  this  rule 
and,  therefore,  are  not  directly  affected 
by  this  AD  action.  However,  the  FAA 
considers  that  this  rule  is  necessary  to 
ensiue  that  the  unsafe  condition  is 
addressed  in  the  event  that  any  of  these 
subject  helicopters  are  imported  and 
placed  on  the  U.S.  Register  in  the  future. 

Should  an  affected  helicopter  be 
imported  and  placed  on  the  U.S. 
Register  in  the  futiue,  it  would  require 
approximately  8  work  hours  to  inspect 
main  frame  5295  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  AD 
would  be  $480  to  inspect  each 
helicopter,  assiuning  no  crack  was 
found. 

Since  this  AD  action  does  not  affect 
any  helicopter  that  is  currently  on  the 


U.S.  register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  public  procedures  hereon  are 
unnecessary  and  the  amendment  may  be 
made  effective  in  less  than  30  days  after 
publication  in  the  Federal  Register. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
RiUes  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  siunmarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  notice 
and  prior  public  comment  are 
unnecessary  in  promulgating  this 
regulation;  therefore,  it  can  be  issued 
immediately  to  correct  an  imsafe 
condition  in  aircraft  since  none  of  these 
model  helicopters  are  registered  in  the 
United  States.  The  FAA  has  also 
determined  that  this  regulation  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866.  It  has  been 
determined  further  that  this  action 
involves  an  emergency  regulation  under 
DOT  RegiUatory  Policies  and  Procediues 
(44  FR  11034,  February  26, 1979).  If  it 


is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rides  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-01-06    Eurocopter  France: 

Amendment  39-12597.  Docket  No. 
2001-SW-ll-AD. 
Applicability:  Model  AS332L2  helicopters, 
certificated  in  any  category- 
Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applitability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  59  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously.  To  prevent  failure 
of  main  frame  5295  and  subsequent  loss  of 
control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  the  next  50  hours  time-in- 
service  (TIS)  for  helicopters  with  5000  or 
more  hours  TIS  and  before  accumulating 
5050  hours  TIS  for  helicopters  with  less  than 
5000  hours  TIS, 

(1)  At  main  frame  5295.  remove  the  trim 
from  the  horizontal  members  at  Z1350  on 
both  sides  of  the  helicopter. 

(2)  Visually  inspect  for  a  crack: 

(i)  Above  the  horizontal  members  at  Z1350. 
(ii)  At  the  blending  radii  of  the  attachment 
ribs  of  the  horizontal  members  below  Z1350. 
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(b)  After  accomplishing  paragraph  (a)  of 
this  AD,  thereafter,  at  intervals  not  to  exceed 
200  hours  TIS,  repeat  the  visual  inspection 
required  by  paragraph  (a)  of  this  AD. 

(c)  Repair  any  unairworthy  main  frame 
5295  before  further  flight. 

Note  2:  Eurocopter  France  Alert  Telex  No. 
53.01.28  R4,  dated  July  11.  2001,  pertains  to 
the  subject  of  this  AD. 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(f)  This  amendment  becomes  effective  on 
January  31,2002. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L' Aviation  Civile 
(France)  AD  No.  2000-463-016(A),  R4.  dated 
September  5, 2001.  i 

Issued  in  Fort  Worth,  Texas,  on  January  4, 
2002. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-1056  Filed  1-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

FMtorai  Aviation  Admlnistratkm 

14CFRPart71  .  | 

[AirapM*  DocM  No.  01-AEA-23FR] 

EslabUalHnent  of  Ctaws  E  Airspace; 
Peninsula  Regional  Medical  Center 
Heliport,  FniMand,  MD 


AGENCY:  Federal  Aviation  I 
AdministTation  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
E  airspace  at  Peninsula  Regional 
Medical  Center  Heliport,  Fruitland,  MD. 
Development  of  an  Area  Navigation 
(RNAV),  Helicopter  RNAV331 
approach,  for  the  PeninsiUa  Regional 
Medical  Center  Heliport,  has  made  this 
action  necessary.  Controlled  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  is  needed  to 
contain  aircraft  executing  the  approach 
to  the  Peninsula  Regional  Medical 
Center  Heliport. 


EFFECTIVE  DATE:  0901  UTC  December  27, 
2001. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  August  28,  2001  a  notice 
proposing  to  amend  part  71  of  the 
Federal  Aviation  Regulation  (14  CFR 
part  71)  by  establishing  Class  E  airspace 
extending  upward  from  700  feet  Above 
Ground  Level  (AGL)  for  an  RNAV, 
Helicopter  RNAV331  approach  to  the 
Peninsula  Regional  Medical  Center 
Heliport,  MD,  Was  published  in  the 
Federal  Register  (66  FR  45199-45200). 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA 
on  or  before  September  27,  2001.  No 
comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed.  The  coordinates  for  this 
airspace  docket  are  based  on  North 
American  Datiun  83.  Class  E  airspace 
areas  designations  for  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9H,  dated  September  1,  2000 
and  effective  September  16,  2000,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  in  the  Order. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700 
feet  above  the  siuface  for  aircraft 
conducting  Instrument  Flight  Rules 
(IFR)  operations  at  the  Peninsula 
Regional  Medical  Center  Heliport, 
Fruitland,  MD. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 


traffic  procediues  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1     [AMENDED] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  September  1,  2001  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  ftvm  700  feet  or  more 
above  the  surface  of  the  earth. 


AEA  MD  E5,  Peninsula  Regtonal  Medical 
Center,  Fruitland,  MD  [NEW] 

Peninsula  Regional  Medical  Center  Heliport 
(Lat  38''21'26''  N.,  long.  75°35'34''  W.) 

Point  in  Space  Coordinates 
(Ut  38°19'22''  N.,  long.  75''33'24''  W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6  miles  radius 
of  the  point  in  space  for  the  SIAP  to  the 
Peninsula  Regional  Medical  Center  Heliport. 
Fruitland.  MD. 
***** 

Issued  in  Jamaica,  New  York  oh  November 
7,  2001. 

Richard  J.  Ducharme, 
Assistant  Manager,  Air  Traffic  Division, 
Eastern  Region. 
[FR  Doc.  02-1159  Filed  1-15-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Office  Of  ttw  Secretary 

15  CFR  Part  4a 

[Docket  No.  990723201-1208-02] 

RIN:  0605-AA14 

Public  Information,  Freedom  of 
Information  and  Privacy;  Correction 

AGENCY:  Department  of  Commerce. 
ACTION:  Final  rule;  correction. 

summary:  The  Department  of  Commerce 
("Department")  published  in  the 
Federal  Register  of  December  20,  2001, 
a  final  rule  concerning  revisions  of  the 
Department's  regulations  regarding  the 
Freedom  of  Information  Act,  Privacy 
Act,  and  declassification  and  public 
availability  of  national  security 
information.  A  tjrpographical  error 
misidentified  Part  4a  of  the  regulations. 
This  document  corrects  that  error. 
DATES:  Effective  December  20,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  W.  McCready,  202-482-8044 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce 
("Department")  published  in  the 
Federal  Register  of  December  20,  2001 
(66  FR  65631),  a  final  rule  concerning 
revisions  of  the  Department's 
regulations  regarding  the  Freedom  of 
Information  Act,  Privacy  Act,  and 
declassification  and  public  availability 
of  national  security  information.  The 
revisions  implemented  the  Electronic 
Freedom  of  Information  Act 
Amendments  of  1996  and  Executive 
Order  12958,  included  an  updated 
duplication  fee,  and  streamlined, 
clarified  and  updated  the  regulations.  At 
the  top  of  the  first  column  of  page  65650 
of  that  Federal  Register  dociunent,  it 
mistakenly  reads  "Part  2  is  revised  to 
read  as  follows:"  That  language  is  a 
typographical  error.  The  revisions  of  the 
regulations  referred  to  in  that  line  are  to 
Part  4a.  Accordingly,  change  that 
language  to  read  "2.  Part  4a  is  revised 
to  read  as  follows:" 

Dated:  January  10,  2002. 
Robert  F.  Kugelman, 

Director,  Office  of  Executive  Budgeting  and 
Assistance  Management. 
(FR  Doc.  02-1074  Filed  1-15-02;  8:45  am] 
BILLING  CODE  3510-eW-P 


POSTAL  SERVICE 

39  CFR  Part  3 

Amendments  to  Bylaws  of  ttie  Board  of 
Governors  Concerning  Establishment 
of  ttie  Price  of  Semipostal  Stamps 

agency:  Postal  Service. 
ACTION:  Final  rule. 

SUMMARY:  The  Board  of  Governors  of  the 
United  States  Postal  Service  has 
approved  an  amendment  to  its  bylaws. 
The  amendment  reserves  to  the 
Governors  responsibility  to  set  prices  for 
semipostal  stamps.  A  conforming 
amendment  in  wording  has  also  been 
made  to  the  bylaws. 
DATES:  Effective  January  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Hunter,  (202)  268-4800. 
SUPPLEMENTARY  INFORMATION:  The  Board 
of  Governors  of  the  Postal  Service 
consists  of  nine  Presidentially 
appointed  Governors,  the  Postmaster 
General,  and  the  Deputy  Postmaster 
General.  39  U.S.C.  202.  The  bylaws  of 
the  Board  list  certain  matters  reserved 
for  action  by  the  Governors  alone.  39 
CFR  3.4.  At  its  meeting  on  January  8, 
2002,  the  Board  approved  an 
amendment  to  this  bylaw. 

The  amendment  gives  effect  to  39 
U.S.C.  416,  as  enacted  by  the  Semipostal 
Authorization  Act,  Pub.  L.  106-253. 114 
Stat.  634  (2000).  The  amendment  also 
applies  to  the  9/11  Heroes  Stamp  Act  of 
2001.  Pub.  L.  107-67,  section  652. 115 
Stat.  514  (2001)  and  the  Stamp  Out 
Domestic  Violence  Act  of  2001.  Pub.  L. 
107-67,  section  653, 115  Stat.  514 
(2001).  Section  416  authorizes  the  Postal 
Service  to  sell  semipostal  stamps.  The 
differential  between  the  price  of  a 
semipostal  stamp  and  the  First-Class 
Mail  single-piece  first-ounce  rate,  less 
an  offset  for  the  Postal  Service's  costs, 
consists  of  an  amoimt  to  fund  causes 
that  the  "Postal  Service  determines  to  be 
in  the  national  public  interest  and 
appropriate."  Fimds  are  to  be 
transferred  to  executive  agencies  as 
defined  in  5  U.S.C.  105.  Section  416 
vests  the  Governors  of  the  Postal  Service 
with  authority  to  establish  the  price  for 
semipostal  stamps  "in  accordance  with 
such  procedures  as  (the  Governors)  shall 
by  regulation  prescribe."  The  Act 
prescribes  that  the  price  of  a  semipostal 
stamp  is  the  "rate  of  postage  that  would 


otherwise  regularly  apply,"  presumably, 
the  First-Class  single-piece  first  ounce 
rate,  plus  a  differential.  The  differential 
associated  with  each  semipostal  stamp 
must  exceed  the  postage  value  by  at 
least  15  percent,  and  the  price  of  each 
semipostal  must  be  a  multiple  of  5.  This 
is  modeled  on  the  formula  prescribed  by 
the  Stamp  Out  Breast  Cancer  Act.  Pub. 
L.  No.  105-41.  Ill  Stat.  1119  (1997).  as 
amended  by  Pub.  L.  107-67,  section 
650.  115  Stat.  514  (2001).' 

In  accordance  with  section  416.  the 
Board  amended  §  3.4  of  the^ylaws  to 
insert  a  new  paragraph  (j),  reserving  to 
the  Governors  authority  to  establish  the 
price  of  semipostal  stamps.  Paragraph  (i) 
of  §  3.4,  which  authorizes  the  Governors 
to  set  the  price  of  the  breast  cancer 
research  stamp  under  39  U.S.C.  414, 
was  also  amended  to  conform  to  the 
wording  of  new  paragraph  (j). 

List  of  Subjects  in  39  CFR  Part  3' 

Administrative  practice  and  ' 
procedure,  Organization  and  functions 
(Government  agencies).  Postal  service. 

Accordingly.  39  CFR  Part  3  is 
amended  as  follows: 

PART  3— [AMENDED] 

1.  The  authority  citation  for  part  3  is 
revised  to  read  as  follows: 

Authority:  39  U.S.C.  202,  203,  205,  401  (2), 
(10),  402,  414,  416,  1003.  2802-2804,  3013: 
5  U.S.C.  552b  (g),  (j);  Inspector  General  Act, 
5  U.S.C.  app.;  Pub.  L.  107-67, 115  Stat.  514 
(2001). 

2.  Section  3.4  is  amended  by 
republishing  the  introductory  text, 
revising  paragraph  (i),  and  adding  new 
paragraph  (j)  to  read  as  follows: 

§3.4    Matter*  reserved  for  decision  by  the 
Governors. 

The  following  matters  are  reserved  for 
decision  by  the  Governors: 

***** 

(i)  Establishment  of  the  price  of  the 
breast  cancer  research  semipostal  stamp 
under  39  U.S.C.  414. 

(j)  Establishment  of  the  price  of 
semipostal  stamps  under  39  U.S.C.  416. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[FR  Doc.  02-1017  Filed  1-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

ResMTCh  and  Special  Programa 
Adminlatration 

48  CFR  Part  195  i 

[Dockat  No.  RSPA-00-7408;  Amdt.  No.  19&- 

""  -    I 

RIN  2137-AD49 

Pipalina  Safaty:  Pipalina  Integrity 
Managamant  In  High  Conaequanca 
Araaa  (Hazardoua  Liquid  Oparatora 
WItti  Laaa  Tlian  500  Milaa  of  Pipallnaa) 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  U.S. 
Department  of  Transportation  (DOT). 
action:  Final  rule. 

summary:  Our  regulations  for  the 
transportation  of  hazardous  liquids  by 
pipeline  require  operators  with  500  or 
more  miles  of  regulated  pipelines  to 
establish  a  program  for  managing  the 
integrity  of  pipelines  that  affect  high 
consequence  areas.  The  regulations 
require  continual  assessment  and 
evaluation  of  pipeline  integrity  through 
inspection  or  testing,  data  integration 
and  analysis,  and  follow-up  remedial, 
preventive,  and  mitigative  actions.  This 
Final  Rule  extends  those  regidations  to 
operators  with  less  than  500  miles  of 
regulated  pipelines.  We  are  taking  this 
action  because  safety  reconunendations, 
statutory  mandates,  and  accident 
analyses  indicate  that  coordinated  risk 
control  measiues  are  needed  for  public 
safety  and  environmental  protection  in 
addition  to  compliance  with  traditional 
safety  standards.  Broadening  the 
coverage  of  the  existing  regulations  will 
further  enhance  the  protection  of  high 
consequence  areas  against  the  risk  of 
pipeline  failures. 

DATES:  This  Final  Rule  takes  effect 
February  15,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
M.  Furrow  by  phone  at  202-366-4559, 
by  fax  at  202-366^566.  by  mail  at  U.S. 
Ciepartment  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  or  by  e-mail  at 
buck.fuiTOw@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATDN: 

Background 

Last  year  we  amended  tne  regidations 
in  49  (^R  part  195  to  require  each 
operator  who  owns  or  operates  500  or 
more  miles  of  pipelines  subject  to  part 
195  to  establish  a  program  for  managing 
the  integrity  of  pipelines  that  could 
affect  a  high  consequence  area  if  a  leak 
or  rupture  occurs  (Docket  No.  RSPA- 
99-6355;  65  FR  75377;  Dec.  1,  2000). 
High  consequence  areas  include  highly 


popidated  areas,  areas  unusually 
sensitive  to  environmental  damage,  and 
commercially  navigable  waterways 
(§  195.450).  Program  standards  require 
continual  assessment,  evaluation, 
correction,  and  validation  of  pipeline 
integrity  (§  195.452  and  appendix  C  to 
part  195).  The  new  standards  took  effect 
May  29,  2001  (66  FR  9532;  Feb.  8,  2001). 
In  addition,  in  a  further  rulemaking 
action  (Docket  No.  RSPA-99-6355),  we 
are  revising  the  repair  provisions  of 
§  195.452(h)  and  clarifying  that 
§  195.452  appliesto  carbon  dioxide 
pipelines  as  well  as  hazardous  liquid 
pipelines. 

We  did  not  apply  the  new  program 
standards  to  pipelines  of  operators  with 
less  than  500  miles  of  regulated 
pipelines  primarily  because  we  needed 
more  information  about  the  potential 
impact  of  the  standards  on  these 
operators.  We  subsequentiy  learned  that 
these  operators  include,  to  a  large 
extent,  companies  with  ample  resources 
and  capabilities  to  carry  out  the 
standards. 

A  wide  range  of  persons  who 
submitted  comments  to  Docket  No. 
RSPA-99-6355  supported  the  need  to 
apply  the  new  program  standards  to  all 
operators  of  regulated  pipelines  that 
could  affect  high  consequence  areas. 
Based  on  these  comments  and  the 
impact  information  we  had  collected, 
we  published  a  Notice  of  Proposed 
Rulemaking  (NPRM)  to  extend  the 
program  standards  to  pipelines  of 
operators  with  less  than  500  miles  of 
regulated  pipelines  (66  FR  15821;  March 
21,  2001). 

The  NPRM  did  not  propose  any 
substantive  change  to  the  existing 
program  standards.  It  merely  proposed 
to  establish  later  deadlines  for 
developing  programs  under 
§  195.452(b)(1).  identifying  pipelines 
under  §  195.452{b)(l)(i),  completing 
baseline  assessments  under 
§  195.452(d)(1),  accepting  prior 
assessments  imder  §  195.452(b)(2),  and 
applying  certain  time  limits  on 
reviewing  assessment  results  imder 
§  195.452(h)(3).  We  invited  interested 
persons  to  submit  written  comments  on 
the  proposed  rules  imtil  May  21,  2001. 

Although  the  NPRM  proposed  no 
substantive  change  to  the  program 
standards,  in  the  earlier  proceeding 
(Docket  No.  RSPA-99-6355),  we  invited 
comments  imtil  March  31,  2001,  on  the 
substance  of  the  standard  for  remedial 
action  (§  195.452(h)).  As  indicated  in 
the  NPRM,  if  §  195.452(h)  is  changed  in 
that  proceeding,  the  changes  will  apply 
to  all  operators  of  pipelines  to  which  the 
program  standards  apply,  including 
operators  covered  by  Uie  present  Final 
Rule. 


Disposition  of  Comments 

This  section  of  the  preamble 
siunmarizes  written  comments  we 
received  in  response  to  the  NPRM.  It 
also  describes  how  we  treated  those 
comments  in  developing  the  final  rules. 
However,  comments  related  to  costs  and 
benefits  and  the  impact  of  the  proposed 
rules  on  small  entities  are  addressed  in 
the  "Regulatory  Analyses  and  Notices" 
section  of  this  preamble.  If  a  proposed 
rule  is  not  mentioned,  no  significant 
comments  were  received  on  the 
proposal,  and  we  are  adopting  the 
proposed  rule  as  final. 

Eight  persons  submitted  comments:  a 
professional  organization,  the  American 
Society  of  Safety  Engineers  (ASSE);  a 
state  pipeline  safety  agency,  the 
Washington  Utilities  and  Transportation 
Commission  (WUTC);  a  Washii^on 
State  advisory  committee,  the  Citizens 
Advisory  Committee  on  Pipeline  Safety    ' 
(CAC);  the  Small  Business 
Administration  (SBA);  the  Department 
of  Energy  (DOE);  an  engineering  firm. 
Wink,  Incorporated  (Wink);  and  two 
pipeline  operators,  the  Laclede  Pipeline 
Company  (Laclede)  and  the  Tosco 
Corporation  (Tosco).  ASSE  did  not 
comment  on  specific  proposals  in  the 
NPRM,  but  strongly  supported  oin  goal 
of  assuring  the  integrity  of  pipeline 
systems.  ASSE  also  said  improving 
pipeline  safety  would  improve  the 
United  States'  competitive  position  in 
the  world  economy.  WUTC,  CAC, 
Tosco,  and  DOE  expressed  general 
support  for  the  NPRM  but,  along  with 
Wink,  suggested  changes.  DOE  also 
commented  on  the  costs  of  the  proposed 
ndes  in  their  impact  on  small  entities. 
Laclede  opposed  the  integrity 
assessment  proposal  and  took  issue  with 
our  estimate  of  compliance  costs.  SBA's 
comments  were  limited  to  the  impact  of 
the  proposed  rules  on  small  entities. 

Under  proposed  §§  195.452(b)(1)  and 
(b)(l)(i),  operators  with  less  than  500 
miles  of  pipelines  would  have  9  months 
after  the  effective  date  of  the  final  rules 
to  identify  all  pipeline  segments  that 
could  affect  high  consequence  areas. 
They  would  have  1  year  after  the 
effective  date  to  develop  a  written 
integrity  management  program  that 
addresses  the  risks  of  those  segments. 
Tosco  said  the  identification  of  pipeline 
segments  should  occin  after,  not  before, 
integrity  management  programs  are 
completed,  and  suggested  we  allow 
operators  1  year  to  complete  the 
identifications.  In  considering  this 
comment,  we  noted  that  operators  with 
500  or  more  miles  of  pipelines  have  not 
indicated  they  expect  any  significant 
difficulties  in  meeting  the  9-month 
identification  rule.  Tosco's  comment 
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does  not  give  us  reason  to  believe  the  9- 
month  rule  might  be  too  burdensome  for 
operators  with  less  than  500  miles  of 
pipelines.  While  Tosco  is  correct  that 
operators  will  need  to  have  relevant 
program  elements  in  place  to  guide 
them  in  identifying  pipeline  segments, 
we  believe  9  months  is  enough  time  to 
complete  those  elements  and  to  carry 
out  the  identifications.  The  additional  3 
months  the  existing  rule  provides  for 
program  development  gives  operators 
enough  time  to  complete  program 
elements  other  than  those  concerning 
identification.  We  do  not  think  this 
additional  time  is  also  needed  to 
identify  pipeline  segments. 

CAC  suggested  we  require  operators 
to  seek  input  fi-om  potentially  affected 
communities  in  identifying  high 
consequence  areas.  CAC  believed  the 
input  would  help  operators  identify 
areas  of  population  at  risk  and  areas  of 
economic  importance.  Although  we 
recognize  community  input  is  valuable 
in  many  situations  involving  pipelines, 
particularly  in  site  selection  and 
emergency  response,  we  do  not  feel  it  is 
necessary  to  mandate  that  operators 
seek  the  input  CAC  envisioned  for  two 
reasons.  First,  the  definition  of  "high 
consequence  area"  in  §  195.450  covers 
CAC's  concern  about  the  population-at- 
risk.  That  definition  refers  to  areas  of 
high  or  concentrated  population  that  the 
U.S.  Census  Bureau  has  defined  and 
delineated.  Operators  should  be  able  to 
identify  these  areas  quite  easily  using 
Census  Bureau  data.  U  additional 
information  is  needed  fiom  commiuiity 
records  to  complete  the  identifications, 
the  proposed  rule  would  impIiciUy 
obligate  operators  to  seek  this 
information,  making  an  explicit 
requirement  imnecessary.  Secondly,  the 
NPRM  did  not  propose  to  require 
integrity  management  of  pipelines  that 
coidd  affect  areas  of  economic 
significance  other  than  commercially 
navigable  waterways.  These  waterways, 
which  operators  also  can  readily 
identify  without  commimity  input, 
arguably  are  the  nation's  foremost 
economic  resources  potentially  at  risk 
from  pipeline  spills.  Other  significant 
economic  resources  that  may  be  affected 
by  pipelines  are  less  certain,  and  we  feel 
the  present  regulations  in  Part  195 
provide  those  resources  adequate 
protection  against  the  risk  of  pipeline 
spills.  Similarly,  in  directing  DOT  to 
require  additional  inspection  of  certain 
pipelines.  Congress  did  not  include 
pipelines  that  affect  economic  resources 
other  than  commercially  navigable 
waterways  (49  U.S.C.  60102(f)(2)  and 
60109).  If  in  the  future  there  is  a  need 
to  apply  the  integrity  management  rules 


to  pipelines  affecting  other  significant 
economic  resources,  we  will  consider 
whether  operators  should  seek 
commiuiity  input  in  identifying  those 
resoinces. 

Although  we  did  not  adopt  CAC's 
recommendations,  it  is  important  to 
note  that  in  a  separate  proceeding  we 
are  considering  the  need  for  regulations 
on  better  communication  of  pipeline 
information  by  operators  to  local 
officials  and  the  public.  We  have  formed 
a  conununications  work  team, 
consisting  of  representatives  from 
environmental  and  public  safety 
organizations,  pipeline  companies,  and 
government  to  aid  our  own  hazardous 
liquid  pipeline  safety  advisory 
committee  in  examining 
commimications  issues.  Notices  of 
meetings  of  the  work  group  are 
published  in  the  Federal  Register,  and 
minutes  of  the  meetings  are  posted  on 
this  Web  site:  http://ops.dot.gov. 

WUTC  suggested  we  require- baseline 
integrity  assessments  of  new  pipelines 
as  soon  after  they  are  constructed  as 
possible,  and  for  existing  pipelines  as 
soon  as  practicable  after  the  final  rules 
take  effect.  WUTC  stated  that  early 
baseline  assessment  would  provide  the 
best  basis  for  comparing  subsequent 
.  assessment  results.  The  NPRM 
proposed,  in  §  195.452(d).  that  operators 
with  less  than  500  miles  of  pipeline 
complete  baseline  assessments  within  7 
years  after  the  effective  date  of  the  final 
rule,  with  half  the  line  pipe,  selected  by 
risk,  assessed  within  42  months  after  the 
effective  date.  Alternatively,  operators 
could  use  as  a  baseline  assessment  any 
qualified  integrity  assessment 
completed  within  the  5  years  prior  to 
the  effective  date.  For  newly 
constructed  pipelines,  hydrostatic 
testing  completed  as  required  by  other 
regulations  in  Part  195  will  fulfill  the 
baseline  assessment  requirement.  Since 
this  testing  is  normally  part  of  the 
construction  process,  it  should  meet 
WUTC's  objective  of  early  assessment. 
For  existing  pipelines,  we  proposed  7 
years  to  complete  baseline  assessments 
because  of  the  volume  of  assessments, 
the  limited  availability  of  in-line 
inspection  tools,  and  the  time  needed  to 
schedule  pressine  testing  to  minimize 
service  disruptions.  Although  we  agree 
with  WUTC  diat  earlier  baseline 
assessment  would  be  beneficial,  we  do 
not  think  requiring  earlier  baseline 
assessments  would  be  reasonable  under 
present  circumstances. 

To  assiue  tl)^t  oidy  qualified  persons 
develop  integrity  management  programs 
and  make  program  decisions.  Wink 
suggested  we  require  operators  to  use 
registered  professional  engineers  with 
demonstrated  technical  pipeline 


expertise  and  experience.  Wink  further 
suggested  we  require  operators  to 
submit  their  integrity  management 
programs  for  review  by  RSPA  certified 
entities.  We  did  not  adopt  either 
suggestion  because  to  do  so  would  go 
beyond  the  scope  of  the  NPRM.  While 
§  195.452(f)(8)  requires  operators  to  use 
persons  qualified  to  evaluate  assessment 
results  and  analyze  information,  the 
NPRM  did  not  address  specific 
qualifications  or  program  review  by 
certified  entities.  Based  on  our 
experience  in  other  areas  of  pipeline 
regulation,  we  believe  operators  will  use 
qualified  engineers  with  pipeline 
experience  to  assist  in  developing 
integrity  management  programs  arid 
recommend  critical  decisions  imder  the 
programs.  Moreover,  persons  carrying 
out  regxdated  assessment  and  mitigation 
activities  on  pipelines  are  subject  to  the 
existing  qualification  requirements  in 
Subpart  G  of  Part  195.  To  assure  that 
operators  carry  out  their  programs  in 
accordance  with  the  rules,  we  will  use 
our  own  engineers  and  technical 
specialists  to  evaluate  operators' 
programs  and  require  changes  that  may 
be  needed  for  safety.  This  type  of 
evaluative  process  has  been  satisfactory 
for  other  programs  and  plans  required 
by  Part  195.  We  prefer  to  continue  this 
approach  to  assure  the  quality  of 
integrity  management  programs  rather 
than  establish  additional  personnel 
qualifications  or  a  new  federal 
certification  program. 

Wink  asked  to  what  extent  operators 
would  have  to  consider  potential 
terrorist  activities  in  their  ongoing 
assessments  of  pipeline  integrity.  Under 
one  of  the  integrity  management 
program  requirements  (§  195.452(e)(1)), 
operators  must  schedule  integrity 
assessments  based  on  "all  risk  factors 
that  reflect  the  risk  conditions  on  the 
pipeline."  Therefore,  if  an  operator 
knows  or  it  is  reasonable  to  anticipate 
that  there  is  a  threat  to  the  integrity  of 
the  pipeline  from  terrorist  activity,  the 
operator  must  consider  that  risk  in 
developing  its  integrity  program.  Since 
the  events  of  September  1 1 ,  2001 ,  we 
are  working  with  DOT,  the  Department 
of  Energy,  the  Federal  Energy 
Regulatory  Commission,  and  State 
agencies,  to  consider  the  need  for 
minimum  security  standards  for  critical 
facilities. 

Wink  postulated  that  construction 
permit  timing  could  interfere  with  an 
operator's  ability  to  meet  remediation 
deadlines.  Section  195.452(h)  deals  with 
this  potential  problem.  Under  this  rule, 
if  justifiable  circumstances  preclude  an 
operator  from  meeting  specified  repair 
deadlines,  the  operator  may  reasonably 
extend  the  repair  schedule  if  it 
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temporariiy  reduces  operating  pressure 
to  a  safe  level  or  notifies  us  of  the  delay 
in  making  a  permanent  repair. 

Finally,  Wink  suggested  we  establish 
a  program  review  process  in  which 
operators  would  meet  with  our 
technical  specialists  to  examine  whether 
the  program  meets  applicable 
requirements.  In  response  to  Wink's  first 
comment,  we  mentioned  we  will  use 
our  own  engineers  and  technical 
specialists  to  evaluate  operators' 
programs  and  require  changes  that  may 
be  needed  for  safety.' We  expect  this 
review  process  will  involve  meeting 
with  operators'  representatives. 

Laclede,  who  operates  a  28-mile 
propane  pipeline  serving  a  gas   ' 
distribution  system,  believed  it  would 
be  unreasonable  to  apply  the  proposed 
integrity  assessment  requirement 
(§  195.452(c))  to  its  pipeline.  Laclede 
said  the  design  of  70  percent  of  its 
pipeline  cannot  accommodate  internal 
inspection  tools,  and  difficulties  in  de- 
watering  the  line  after  hydrostatic 
testing  would  cause  control  valve  and 
instrument  freeze-ups  dvuing  critical 
cold  weather  periods.  Laclede  suggested 
we  exempt  from  internal  inspection  or 
hydrostatic  testing  requirements  all 
pipelines  directly  serving  gas 
distribution  systems  if  the  pipeline  is 
cathodically  protected  and  inspected 
according  to  our  standards  or  is 
eqmpped  with  emergency  flow 
restricting  or  shutdown  devices.  We  did 
not  adopt  this  comment  because 
providing  adequate  cathodic  protection 
and  meeting  ciurent  inspection 
requirements  cannot  assure  a  pipeline  is 
free  from  all  potentially  harmful  defects 
that  internal  inspection  or  hydrostatic 
testing  can  disclose,  such  as  mechanical 
damage  or  fatigue  cracks.  Also,  while 
emergency  flow  restricting  or  shutdown 
devices  are  useful  in  mitigating  the 
consequences  of  a  pipeline  ruptiue, 
these  devices  do  nothing  to  prevent 
ruptures,  which  is  the  purpose  of 
periodic  internal  inspection  or 
hydrostatic  testing.  Laclede's  comment 
did  not  fully  explain  the  particular 
difficulties  in  de-watering,  or  drying,  its 
pipeline  after  hydrostatic  testing.  Drying 
pipelines  is  not  an  uncommon  problem 
in  the  industry  and  not  one  we  believe 
makes  the  proposed  testing  rule 
unreasonable.  Many  companies  are 
available  to  provide  expert  drying 
services,  using  techniques  that  depend 
on  operating  conditions.  However,  if  an 
operator's  circiunstances  are  so  imusual 
that  hydrostatic  testing  would  result  in 
unavoidable  damage  to  pipeline 
facilities  and  internal  inspection  is  not 
a  viable  alternative,  the  operator  may 
apply  for  a  waiver  of  the  testing 


requirement  as  permitted  by  49  U.S.C. 

60118. 

DOE  was  concerned  that  construction 
of  new  pipelines  within  the  next  few 
years  to  meet  the  growing  demand  for 
fossil  fuels  could  tax  available  technical 
expertise  and  equipment  needed  to  meet 
various  assessment  deadlines  in  the 
existing  and  proposed  rules.  DOE  said 
available  resources  could  be  stretched  to 
a  point  where  meeting  the  deadlines 
would  not  be  possible,  or  at  least  not 
possible  without  significantly  increased 
costs.  Therefore,  DOE  suggested  we 
expand  the  present  provisions  for 
extending  deadlines  (e.g., 
§  195.452(j)(4))  to  include  situations  in 
which  meeting  a  deadline  would  result 
in  supply  disruptions.  We  agree  that  by 
shifting  resoinces  away  frdm  new 
construction  or  shutting  down  vital 
pipelines  for  hydrostatic  testing  or 
repair,  supply  disruptions  could  occur. 
However,  at  this  stage  we  believe  the 
impact  of  such  an  eventuality  is  too 
speculative  to  warrant  changing  the 
rules  to  add  supply  disruption  as  an 
acceptable  reason  for  extending 
deadlines.  Also,  over  the  next  few  years 
new  technologies  might  become 
available  that  would  enable  acceptable 
integrity  assessments  with  no  effect  on 
supply.  If  in  the  future  a  supply 
problem  appears  more  likely,  the 
operator  involved  may  petition  us  for 
necessary  relief  or  latitude  imder  the 
rules. 

DOE  also  commented  on  our  plan  to 
identify  high  consequence  areas  on  it's 
National  Pipeline  Mapping  System 
(NPMS)  and  to  make  the  information 
available  to  the  public  via  the  Internet. 
DOE  recommended  that  before 
implementing  this  plan,  we  fully 
evaluate  issues  of  critical  infrastructme 
protection.  Indeed,  we  designed  the 
NPMS  with  infrastructure  protection 
issues  in  mind.  For  example,  to  avoid 
creating  a  tool  for  intentional  misuse  of 
information  with  tragic  results,  critical 
pipeline  components  and  operating  data 
would  not  be  shown  on  the  NPMS. 
However,  the  events  of  September  11, 
2001,  have  caused  even  greater  concern 
about  the  security  of  critical 
infrastructine  systems.  As  a  result,  the 
NPMS  no  longer  provides  open  access 
to  pipeline-related  data.  These  data  are- 
only  available  to  pipeline  operators  and 
local,  state,  and  federal  government 
officials.  More  information  on  the 
availability  of  data  and  how  operators 
and  officials  can  access  it  is  on  the 
NPMS  home  page:  http://  , 
www.npms.rspa.dot.gov. 

Editing  Changes 

In  a  further  rulemaking  action  (Docket 
No.  RSPA-99-6355),  we  are  revising 


§  195.452(h)(3)  to  eliminate  the 
possibility  that  periods  specified  for 
reviewing  integrity  assessment  results 
could  cause  confusion.  This  change  to 
§  195.452(h)(3)  eliminates  the  need  to 
revise  that  section  to  cover  operators 
with  less  than  500  miles  of  regulated 
pipelines.  Therefore,  this  Final  Rule 
does  not  include  the  NPRM's  proposed 
change  to  §  195.452(h)(3). 

Because  this  Final  Rule  extends  the 
coverage  of  existing  §  195.452  to  all 
operators  subject  to  part  195,  there  is  no 
need  to  state  in  final  §  195.452  which 
operators  are  subject  to  §  195.452. 
Therefore,  we  edited  §  195.452(a)  to 
describe  which  pipelines  are  covered  by 
§  195.452  by  moving  relevant  provisions 
in  §  195.452(b)(1)  to  §  195.452(a). 
Section  195.452(a)  now  provides  that 
§  195.452  applies  to  hazardous  liquid 
and  carbon  dioxide  pipelines  that  could 
affect  a  high  consequence  area, 
including  pipelines  located  in  a  high 
consequence  area  imless  a  risk 
assessment  effectively  shows  the 
pipeline  could  not  affect  the  area. 

The  NPRM  proposed  certain 
compliance  dates  for  covered  pipelines 
that  depend  on  whether  the  operator  of 
the  pipeline  owns  or  operates  500  or 
more  miles  of  regxdated  pipelines. 
Althou^  no  one  conunented  on  this 
approadi  to  determining  compliance 
dates,  we  now  recognize  the  approach 
could  have  unintended  results.  Under 
the  proposed  approach,  if  the  miles  of 
regulated  pipelines  an  operator  owns  or 
operates  changes  during  the  compliance 
period  (throu^  transfer,  construction, 
or  abandonment  of  pipelines),  the 
.  compliance  dates  applicable  to  that 
operator's  covered  pipelines  could  also 
change.  For  example,  if  an  operator 
currently  subject  to  §  195.452  were  to 
reduce  its  miles  of  regulated  pipelines 
below  500  during  a  compliance  period 
for  covered  pipelines,  the  operator's 
covered  pipelines  would  then  fall  under 
the  later  compliance  date  applicable  to 
operators  vnth  less  than  500  miles  of 
regulated  pipelines.  Likewise,  covered 
'  pipelines  of  operators  who  increase 
their  miles  of  regulated  pipelines  to  500 
or  more  during  a  compliance  period 
would  become  subject  to  earlier 
compliance  dates.  The  purpose  of  the 
proposed  approach  to  determining 
compliance  dates  was  merely  to 
establish  compliance  dates  for  pipelines 
covered  by  the  NPRM  that  are  later  than 
the  existing  compliance  dates  in 
§  195.452.  We  did  not  intend  that  the 
existing  or  proposed  compliance  dates 
change  with  changes  in  an  operator's 
regulated  pipeline  mileage.  Rather,  we 
intended  to  apply  the  existing  and 
proposed  compliance  dates  to  covered 
pipelines  existing  on  May  29,  2001  (the 
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effective  date  of  existing  §  195.452), 
depending  on  whether,  on  that  date,  the 
operator  owned  or  operated  500  or  more 
miles  of  regulated  pipelines. 

To  clarify  the  application  of 
compliance  dates  and  to  eliminate 
repetitive  wording,  final  §  195.452(a) 
divides  covered  pipelines  into  three 
categories.  The  furst  category  includes 
pipelines  existing  on  May  29,  2001,  that 
were  owned  or  operated  by  an  operator 
who  owned  or  operated  a  total  of  500  or 
more  miles  of  pipeline  subject  to  part 
195.  This  category  of  pipelines  is  subject 
to  the  existing  compliance  dates  in 
§  195.452,  and  will  remain  subject  to 
those  dates  regardless  of  how  many 
miles  of  regulated  pipelines  the  present 
or  futiue  operator  of  the  pipelines  owns 
or  operates  after  May  29,  2001.  The 
second  category  includes  pipelines 
existing  on  May  29,  2001,  that  were 
owned  or  operated  on  that  date  by  an 
operator  who  owned  or  operated  less 
than  500  miles  of  pipeline  subject  to 
part  195.  This  category  of  pipelines  is 
subject  to  the  later  compliance  dates 
proposed  in  the  NPRM  for  operators 
with  less  than  500  miles  of  regulated 
pipelines.  Like  the  first  category,  the 
compliance  dates  applicable  to  the 
second  category  of  pipelines  do  not 
depend  on  how  many  miles  of  regulated 
pipelines  the  present  or  future  operator 
of  the  pipelines  owns  or  operates  after 
May  29,  2001.  The  third  category  of 
covered  pipelines  includes  pipelines 
constructed  or  converted  after  May  29, 
2001.  Because  these  pipelines  are  not 
subject  to  the  existing  or  proposed 
compliance  dates,  we  have  added 
appropriate  dates  to  §§  195.452(b)(1), 
(b)(2)(i).  (d)(1),  and  (h)(3).  The  dates  in 
paragraphs  (b)(1)  and  (h)(3)  provide 
compliance  periods  equivalent  to 
periods  allowed  for  Category  1  or  2 
pipelines,  hi  paragraph  (b)(2)(i),  we  set 
the  date  as  the  date  the  pipeline  begins 
operation,  because  operators  should  not 
need  any  longer  time  to  identify  a  new 
or  converted  pipeline  as  a  covered 
pipeline.  The  date  the  pipeline  begins 
operation  is  also  the  compliance  date  in 
paragraph  (d)(1),  because  the 
hydrostatic  test  part  195  requires  on 
new  and  converted  pipelines  before 
operation  will  serve  as  the  baseline 
assessment. 

Advisory  Committee  Consideration 

We  presented  the  NPRM  for 
consideration  by  the  Technical         - 
Hazardous  Liquid  Pipeline  Safety 
Standards  Committee  (THLPSSC)  at  a 
meeting  in  Washington,  DC  on  August 
13,  2001  (66  FR  35505;  July  5,  2001). 
The  THLPSSC  is  RSPA's  statutory 
advisory  committee  for  hazardous  liquid 
pipeline  safety.  The  committee  has  15 


members,  representing  industry, 
government,  and  the  public.  Each 
member  is  qualified  to  consider  the 
technical  feasibility,  reasonableness, 
cost-effectiveness,  and  practicability  of 
proposed  pipeline  safety  standards.  The 
committee  voted  unanimously  to 
approve  the  rules  proposed  in  the 
NPRM  and  the  associated  evaluation  of 
costs  and  benefits.  A  transcript  of  the 
August  13  meeting  is  available  in 
Docket  No.  RSPA-98-4470. 

Regulatory  Analyses  and  Notices 

Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

We  consider  this  Final  Rule  to  be  a 
non-significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866 
(58  FR  51735;  October  4,1993). 
Therefore,  the  Office  of  Management 
and  Budget  (OMB)  has  not  received  a 
copy  of  &is  rulemaking  to  review.  We 
do  not  consider  this  rulemaking  to  be 
significant  under  DOT  regulatory 
policies  and  procediues  (44  FR  11034; 
Feb.  26, 1979). 

This  section  of  the  preamble 
summarizes  the  findings  oithe 
Regulatory  Evaluation  we  prepared  for 
this  Final  Rule.  A  copy  of  the 
Regulatory  Evaluation  is  in  the  docket. 

Pipeline  spills  can  adversely  ^ect 
human  health  and  the  enviromnent. 
However,  the  magnitude  of  this  impact 
differs  from  area  to  area.  There  are  some 
areas  in  which  the  impact  of  a  spill  will 
be  more  significant  than  it  would  be  in 
others  due  to  concentrations  of  people 
who  could  be  affected  or  to  the  presence 
of  environmental  resources  that  are 
unusually  sensitive  to  damage.  Because 
of  the  potential  for  dire  consequences  of 
pipeline  failures  in  certain  areas,  these 
areas  merit  a  higher  level  of  protection. 
We  are  promulgating  this  Final  Rule  to 
afford  the  necessary  additional 
protection  to  these  high  consequence 

areas. 

Last  year  we  established  49  CFR 
195.450  and  195.452,  which  are  new 
requirements  for  additional  protection 
of  populated  areas,  commercially 
navigable  waterways,  and  areas 
unusually  sensitive  to  environmental 
damage  from  pipeline  spills  (65  FR 
75377;  Dec.l,  2000).  The  new 
requirements  apply  to  pipeline 
operators  who  own  or  operate  500  or 
more  miles  of  pipeline.  This  Final  Rule 
extends  the  same  requirements,  with 
modified  compliance  deadlines,  to  the 
remaining  operators  of  regulated 
pipelines^those  that  own  or  operate 
less  than  500  miles  of  regulated 
pipeline. 

RSPA  and  the  National 
Transportation  Safety  Board  (NTSB) 
have  conducted  many  investigations 


that  have  highlighted  the  importance  of  . 
protecting  the  public  and 
environmentally  sensitive  areas  from 
pipeline  failures.  NTSB  has  made 
several  recommendations  to  ensure  the 
integrity  of  pipelines  near  populated 
and  enviromnentally  sensitive  areas. 
These  recommendations  include 
requiring  periodic  testing  and 
inspection  to  identify  corrosion  and 
other  damage,  establishing  criteria  to 
determine  appropriate  intervals  for 
inspections  and  tests,  determining 
hazards  to  public  safety  from  electric 
resistance  welded  pipe,  and  requiring 
installation  of  automatic  or  remotely- 
operated  mainline  valves  on  high- 
pressure  lines  to  provide  for  rapid 
shutdown  of  failed  pipelines. 

Congress  also  directed  DOT  to 
undertake  additional  pipeline  safety 
measures  in  areas  of  potentially  high 
consequence.  These  statutory 
requirements  call  for  new  regulations  on 
identifying  pipelines  in  high  density 
population  areas,  unusually  sensitive 
environmental  areas,  and  conunercially 
navigable  waters.  They  also  call  for  new 
regulations  on  periodic  inspections  of 
pipelines  in  these  areas  with  internal 
inspection  devices,  and  on  emergency 
flow  restricting  devices. 

This  Final  Rule  requires  operators  to 
systematically  manage  pipeline  integrity 
to  reduce  the  potential  for  failures  that 
could  affect  high  consequence  areas 
(populated  areas,  unusually  sensitive 
areas,  and  commercially  navigable 
waterways).  Operators  must  develop 
and  follow  an  integrity  management 
program  to  identify  pipeline  segments 
that  could  affect  high  consequence 
areas,  and  continually  assess,  through 
internal  inspection,  pressure  testing,  or 
equivalent  alternative  technology,  the 
integrity  of  those  segments.  The 
program  must  also  evaluate  the 
segments  through  comprehensive 
information  analysis,  remediate 
integrity  problems,  and  provide 
additional  protection  through 
preventive  and  mitigative  measures, 
including  the  use  of  emergency  flow 
restricting  devices. 

Existing  §§  195.450  and  195.452  cover 
an  estimated  86.7  percent  of  the  157,000 
miles  of  regulated  hazardous  liquid 
pipelme  in  the  U.S.  This  Final  Rule 
covers  the  remaining  13.3  percent.  Of 
this  percentage,  we  estimate  this  Final 
Rule  will  impact  approximately  5.440 
miles  of  pipeline.  We  estimate  the  cost 
to  operators  to  develop  the  necessary 
programs  at  approximately  $9.94 
miUion,  with  an  additional  annual  cost 
for  program  upkeep  and  reporting  of 
$1.32  million.  An  operator's  program 
begins  with  a  baseline  assessment  plan 
and  a  framework  that  addresses  each 
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required  program  element.  The 
framework  indicates  how  decisions  will 
be  made  to  implement  each  element.  As 
decisions  are  made  and  operators 
evaluate  the  effectiveness  of  the 
program  in  protecting  high  consequence 
areas,  the  program  will  be  updated  and 
improved,  as  needed. 

This  Final  Rule  requires  a  baseline 
assessment  of  covered  pipeline 
segments  through  internal  inspection, 
pressure  test,  or  use  of  other  technology 
capable  of  equivalent  perfonnance.  The 
baseline  assessment  must  be  completed 
within  7  years  after  this  Final  Rule  goes 
into  effect.  After  this  baseUne 
assessment,  the  rule  further  requires 
that  operators  periodically  reassess  and 
evaluate  pipeline  segments  to  ensure 
their  integrity  within  a  5-year  interval. 
We  estimate  the  cost  of  periodic 
reassessment  vidll  generally  not  occur 
until  the  sixth  year,  unless  the  baseline 
assessment  indicates  significant  defects 
that  would  require  earlier  reassessment. 
Integrating  information  related  to  the 
pipeline's  integrity  is  a  key  element  of 
the  integrity  management  program. 
Costs  will  be  incurred  in  realigning 
existing  data  systems  to  permit 
integration  and  in  analysis  of  the 
integrated  data  by  knowledgeable 
pipeline  safety  professionals.  The  total 
costs  for  the  information  integration 
requirements  in  this  Final  Rule  are  $6.6 
million  in  the  first  year  and  $3.3  million 
annually  thereafter. 

This  Final  Rule  requires  operators  to 
identify  and  take  preventive  or  • 
mitigative  actions  that  would  enhance 
public  safety  or  environmental 
protection,  based  on  a  risk  analysis  of 
the  pipeline  segment.  One  preventive  or 
mitigative  action  involves  installing  an 
emergency  flow  restricting  device  on  the 
pipeline  segment,  if  determined 
necessary.  We  coidd  not  estimate  the 
total  cost  of  installing  emergency  flow 
restricting  devices  because  we  do  not 
know  how  many  operators  will  install 
them.  Another  action  involves 
evaluating  leak  detection  capability  and 
modifying  that  capability,  if  necessary. 
We  do  not  know  how  many  operators 
currently  have  leak  detection  systems  or 
how  many  systems  will  be  installed  or 
upgraded  as  a  result  of  this  Final  Rule. 
Therefore,  we  are  unable  to  estimate  the 
total  costs  of  the  leak  detection 
requirements. 

As  a  result  of  this  Final  Rule,  we 
expect  operators  will  assess  more  line 
pipe  than  they  otherwise  would  assess. 
Integrity  assessment  consists  of  a 
baseline  assessment,  to  be  conducted 
within  7  years  after  the  effective  date  of 
the  final  nde,  and  subsequent 
reassessment  at  intervals  not  to  exceed 
every  5  years.  We  estimate  the  cost  of 


additional  baseline  assessments  at 
approximately  $377,000  a  year,  and  the 
cost  of  additional  reassessments  at 
approximately  $531,000  a  year.  Cost . 
impact  will  be  greater  in  the  sixth  and 
seventh  years  idler  the  effective  date  of  • 
the  final  rule  due  to  an  overlap  between 
baseline  inspection  and  the  initial 
subsequent  inspection.  The  additional 
costs  in  these  two  years  are  estimated  at 
$5.26  million. 

We  cannot  easily  quantify  the  benefits 
of  this  Final  Rule,  but  we  can  describe 
them  qualitatively.  Issuance  of  this 
Final  Rule  ensures  that  all  operators 
will  perform  at  least  to  a  baseline  safety 
level  and  will  contribute  to  an  overall 
higher  level  of  safety  and  environmental 
perfonnance  nationwide. 

The  Final  Rule  will  lead  to  greater 
uniformity  in  how  risk  is  evaluated  and 
addressed.  It  will  also  provide  more 
clarity  in  discussions  by  govermnent, 
industry  and  the  public  about  safety  and 
environmental  issues,  and  how  the 
issues  can  be  resolved. 

Section  195.452  is  written  usinjg  a 
performance-based  approach.  This 
approach  has^several  advantages.  First, 
it  encourages  development  and  use  of 
new  technologies.  Secondly,  it  supports 
operators'  development  of  more  formal, 
structured  risk-based  programs.  Thirdly, 
it  supports  continual  evaluation  of  the 
programs  by  RSPA  and  state  inspectors. 
And  lastly,  it  provides  greater 
opportunity  for  operators  to  customize 
their  long-term  maintenance  programs. 

Section  195.452  has  stimulated  the 
pipeline  industry  to  develop  its  own 
consensus  standard  using  a  risk-based 
approach  to  integrity  management.  The 
rule  has  further  fostered  development  of 
industry-wide  technical  standards,  such 
as  repair  criteria  to  use  following  an 
internal  inspection. 

The  Final  Rule  encourages  a  balanced 
program,  addressing  the  range  of 
prevention  and  mitigation  needs  and 
avoiding  reliance  on  any  single  tool  or 
overemphasis  on  any  single  cause  of 
failiue.  A  balanced  program  will  lead  to 
addressing  the  most  significant  risks  in 
populated  areas,  unusually  sensitive 
environmental  areas,  and  commercially 
navigable  waterways,  thus  improving 
industry  performance  in  these  areas. 

The  Final  Rule  requires  a  verification 
process  that  gives  RSPA  and  state 
inspectors  an  opportxmity  to  influence 
the  methods  of  assessment  and  the 
interpretation  of  results.  Government 
monitoring  of  the  adequacy  and 
implementation  of  this  process  shoidd 
expedite  the  operators'  rates  of  remedial 
action  and  reduce  the  public's  exposure 
to  risk. 

A  particularly  significant  benefit  of 
this  Final  Ride  involves  the  information 


that  operators  will  gather  to  support 
decisions.  Two  essential  elements  of  the 
integrity  management  program  are  the 
continual  assessment  and  evaluation  of 
pipeline  integrity  using  inspection  and 
testing  technology,  and  the  integration 
and  analysis  of  all  available  information 
about  the  pipeline.  The  processes  of 
planning,  assessment,  and  evaluation 
will  provide  operators  with  better  data 
to  use  in  determining  a  pipeline's 
condition  and  the  location  of  potential 
problems  that  must  be  addressed.  Also, 
government  inspectors  will  be  able  to 
focus  on  potential  risks  and 
consequences  that  require  greater 
scrutiny  and  the  need  for  more  intensive 
preventive  and  mitigation  measures. 
The  public  has  expressed  concern 
about  the  danger  pipelines  may  pose  to 
their  neighborhoods.  The  integrity 
management  process  leads  to  greater 
accountability  to  the  public  for  both 
operators  and  DOT.  This  accoimtability 
is  enhanced  through  oiu  choice  of  a 
map-based  approach  to  defining  the . 
areas  most  in  need  of  additional 
protection — a  visual  depiction  of 
pipelines  in  relation  to  popiUated  areas, 
imusually  sensitive  environmental 
areas,  and  conunercially  navigable 
waterways.  The  system  integrity 
requirements  will  assine  the  public  that 
operators  are  continually  inspecting  and 
evaluating  the  threats  to  pipelines  that 
pass  through  or  close  to  populated 
areas. 

We  have  not  estimated  quantitative 
benefits  for  the  continual  integrity 
management  evaluation  required  by  this 
Final  Rule.  We  do  not  believe,  however, 
that  requiring  this  comprehensive 
process,  including  the  reassessment  of 
pipelines  every  5  years,  will  be  an 
undue  biurden  on  operators.  We  believe 
the  added  secmity  this  assessment  will 
provide  and  the  generally  expedited  rate 
of  strengthening  the  pipeline  system  in 
high  consequence  areas  are  benefit 
enough  to  promulgate  these 
requirements. 

Laclede  commented  that  we  grossly 
underestimated  implementation  costs. 
Laclede  notes  that  our  estimate  of  the ' 
cost  for  all  affected  operators  is  $9.64 
million,  whereas  Laclede  expects  itself 
to  incur  costs  in  excess  of  $1  million  to 
modify  its  pipeline.  Laclede's  estimated 
costs  are  to  replace  piping  that  can  not 
now  be  inspected  with  internal 
inspection  devices.  The  rule  does  not 
require  such  pipe  replacement,  and 
costs  for  such  replacement  theiefore 
were  not  included  in  the 
implementation  cost  estimate.  The  rule 
allows  use  of  hydrostatic  testing  as  an 
alternative  to  internal  inspection. 
Laclede's  replacement  of  piping  to  allow 
passage  of  internal  inspection  devices,  if 
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undertaken,  woiUd  be  an  operational 
choice  based  on  the  company's 
conclusion  that  internal  inspection 
would  be  a  better  method  of  assessment 
than  hydrostatic  testing.  Operators  are 
fi-ee  to  make  such  operational  choices, 
but  they  are  not  required  by  the  rule, 
and  costs  associated  with  pipe 
replacement  are  not,  therefore,  a  cost  of 
implementing  the  rule.  We  fully 
considered  the  costs  of  hydrostatic 
testing  in  the  Regulatory  Evaluation. 
E>OE  expressed  concern  that  costs 
associated  with  shutdown  time  during 
assessment  or  with  obtaining  permits  to 
conduct  repair  activities  may  not  have 
been  included  in  the  Regulatory 
Evaluation.  DOE  also  thought  per-mile 
cost  estimates  may  not  be  appropriate 
for  operators  with  only  a  few  miles  of 
pipe.  With  respect  to  die  impact  on 
small  entities,  DOE  thought  the 
requirements  could  have  an 
imreasonable  impact  in  some  cases. 

The  values  we  used  to  estimate  costs 
for  internal  inspection  and  hydrostatic 
testing  were  based  on  detailed  studies  of 
both  methods  that  considered  all 
relevant  costs.  The  outcome  of  those 
studies  are  per-mile  estimates  for 
conducting  assessments.  We  recognize 
that  costs  may  be  higher  for  operators 
that  have  only  a  few  miles  of  pipeline, 
and  for  whom  "fixed"  costs  of 
assessment  would  be  amortized  over 
just  a  few  miles.  However,  we  are 
imable  to  estimate  how  many  operators 
may  be  so  affected.  Many  of  the 
operators  subject  to  this  Final  Rule  are 
parts  of  larger  companies,  as  described 
further  in  response  to  Small  Business 
Administration  comments,  and  should 
not  be  so  affected.  We  will  work  with 
operators  who  may  be  unusually 
impacted,  each  of  whom  may  request  a 
waiver  from  partiaUar  requirements. 

While  costs  for  permitting  associated 
with  conducting  assessments  were 
included,  permitting  costs  associated 
with  repairs  were  not  estimated.  No 
repair  costs  were  included  in  the 
Regulatory  Evaluation.  This  rule  does 
impose  time  limits  on  the  repair  of 
certain  types  of  defects.  Generally, 
.  however,  repair  of  conditions  that  could 
adversely  affect  the  safe  operation  of  a 
pipeline  is  already  required  by  49  CFR 
195.401  and  so  is  not  a  new  requirement 
in  this  rule. 

Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.),  we  must  consider 
whether  a  ndemaking  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  This  Final 
*  Rule  covers  only  those  operators  that 
ov«m  or  operate  less  than  500  miles  of 
regxdated  pipeline.  Because  of  this 


limitation,  only  132  hazardous  liquid 
pipeline  operators,  covering  13.3 
percent  of  regulated  hazardous  liquid 
pipelines,  are  covered  by  the  Final  Rule. 

The  risks  of  operating  pipelines  are 
similar  regardless  of  the  size  of  the 
operating  company.  Accordingly,  the 
need  to  protect  against  those  risks  is 
also  similar,  regardless  of  operator  size. 
We  agree  with  WUTC's  comment  that 
"(t]he  integrity  of  the  hazardous  liquid 
infrastructure  that  runs  beneath  our 
nation's  cities,  and  crosses  our  public 
and  private  lands,  should  not  be  treated 
differently  depending  on  the  amount  of 
pipeline  owned  or  operated  by  pipeline 
companies." 

We  established  an  artificial  cutoff 
criterion  of  500  miles  specifically  so 
that  we  could  review  further  the 
potential  impact  and  safety  needs  of 
smaller  operators  to  see  if  different 
treatment  was  needed.  We  completed 
our  review  and  concluded  that  different 
treatment  was  not  needed.  By  this  Final 
Rule,  we  are  establishing  the  same 
integrity  management  requirements  for 
operators  with  less  than  500  miles  of 
pipelines  as  we  established  previously 
for  operators  with  more  pipeline 
mileage.  Extending  the  existing 
requirements  to  the  remaining  operators 
of  regulated  pipelines  is  necessary  to 
ensure  the  integrity  of  pipelines  which 
could,  if  damaged  or  ruptured,  cause 
significant  injury  to  public  safety  and 
the  environment. 

We  preliminarily  concluded  that  there 
is  no  disproportionate  impact  on  small 
businesses,  principally  because  the  risks 
are  the  same.  We  examined  the 
companies  that  operate  less  than  500 
miles  of  pipelines.  A  few  of  these 
operators  are  "small  businesses"  (less 
than  1500  employees,  the  Small 
Business  Adnainistration's  criterion  for 
defining  a  small  business  in  the 
hazardous  liquid  pipeline  industry.) 
The  majority,  however,  is  not.  The 
majority  includes  larger  companies  or 
divisions  or  subsidiaries  of  very  large 
national  and  multi-national  companies. 

We  estimate  that  132  operators  are 
potentially  subject  to  the  requirements 
of  this  Final  Rule,  because  that  is  the 
number  of  operators  who  paid  user  fees 
on  less  than  500  miles  of  pipeline  in  the 
last  fiscal  year.  This  number  is  a 
conservative  upper  bound.  Some  of 
these  operators  are  not,  in  fact,  affected 
by  this  rulemaking.  As  noted  above, 
many  are  divisions  or  subsidiaries  of 
larger  companies.  In  many  cases,  the 
parent  companies  have  other  divisions 
or  subsidiaries  that  operate  pipelines 
and,  when  all  are  considered,  own  or 
operate  more  than  500  miles  of  such 
pipeline.  Those  companies,  including 
all  their  divisions  and  subsidiaries 


which  may,  themselves,  operate  less 
than  500  miles  of  pipeline,  are  covered 
by  existing  §  195.452  and  not  by  this 
Final  Rule.  In  addition,  this  Final  Rule 
only  covers  pipeline  segments  that 
could  affect  a  high  consequence  area.  It 
is  possible  that  some  operators, 
particularly  those  with  only  a  few  miles 
of  pipe,  may  not  operate  any  segments 
that  could  affect  such  areas.  If  so,  those 
operators  would  not  be  covered  by  this 
Final  Rule.  Nevertheless,  we  continue  to 
estimate  costs  on  the  basis  of  132 
covered  companies,  in  order  to  provide 
a  conservative  estimate. 

SBA  thought  the  NPRM's  discussion 
of  the  Regulatory  Flexibility  Act  was 
inadequate.  The  discussion  did  not 
include  background  and  basis 
information  that  was  in  the  previous 
rulemaking  applicable  to  operators  with 
500  or  more  miles  of  regulated  pipeline. 
However,  in  the  present  document  we 
have  improved  our  discussion  of 
Regulatory  Flexibility  Act  issues  to 
describe  more  clearly  the  basis  for 
concluding  that  this  Final  Rule  does  not 
disproportionately  affect  small 
businesses.  SBA's  comments  are  also    . 
discussed  in  detail  in  the  final 
Regulatory  Evaluation,  included  in  the 
docket. 

Therefore,  based  on  the  facts  available 
about  the  anticipated  impacts  of  this 
rulemaking.  I  certify,  pursuant  to 
section  605  of  the  Regulatory  Flexibility 
Act  {5  U.S.C.  605),  that  this  Final  Rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 

Paperwork  Reduction  Act 

This  Final  Rule  contains  information 
collection  requirements.  As  required  by 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d)).  we  have  submitted 
a  copy  of  the  Paperwork  Reduction  Act 
Analysis  to  the  0MB  for  review.  The 
name  of  the  information  collection  is 
"Pipeline  Integrity  Management  in  High 
Consequence  Areas  for  Operators  with 
less  than  500  miles  of  pipeline."  The 
purpose  of  this  information  collection  is 
designed  to  require  operators  of 
pipelines  to  develop  a  program  to 
provide  direct  integrity  testing  and 
evaluation  of  pipelines  in  high 
consequence  areas. 

No  comment  submitted  in  response  to 
the  NPRM  addressed  the  information 
collection  requirements. 

One  hundred  and  thirty-two  operators 
of  hazardous  liquid  pipelines  will  be 
potentially  subject  to  this  Final  Rule. 
We  estimate  that  those  operators  will 
have  to  develop  integrity  management 
programs  taking  approximately  2,800 
hours  per  program.  Each  Of  the 
operators  will  also  have  to  devote  1 .000 
hours  in  the  first  year  to  integrate  data 


C>.<l..a1     0< 


iatAi-/Vn1    R7    Mn    1 1  /  WoHnocrlav    Taniinrv  1R    7.nn7.  / RiiIp.c  and   Rflanlations 


2143 


2142  Federal  Register /Vol.  67,  No.  11 /Wednesday,  January  16,  2002 /Rules  and  Regulations 


into  current  management  information 
systems. 

Additionally,  under  this  Final  Rule, 
operators  will  have  to  update  their 
integrity  management  programs  on  a 
continual  basis.  We  estimate  updates 
will  take  approximately  330  hours  per 
program,  annually.  An  additional  500 
hours  per  operator  is  estimated  for  the 
requirement  to  annually  integrate  data 
into  the  operator's  current  management 
information  systems. 

Under  the  Final  Rule,  operators  may 
use  either  hydrostatic  testing  or  an 
internal  inspection  tool  as  a  method  to 
assess  their  pipelines.  However, 
operators  may  use  another  technology  if 
they  can  demonstrate  it  provides  an 
equivalent  understanding  of  the 
condition  of  the  line  pipe  as  the  other 
two  assessment  methods.  Operators 
have  to  provide  RSPA-QO-days  notice 
(by  mail  or  facsimile)  before  using  the 
other  technology.  We  believe  that  few 
operators  will  choose  this  option.  If  they 
do  choose  an  alternative  tecimology, 
notice  preparation  should  take 
approximately  1  hour.  Because  we 
believe  few  if  any  operators  will  elect  to 
use  other  technologies,  the  burden  was 
considered  minimaJ  and  therefore  not 
calculated. 

Additionally,  the  Final  Rule  allows 
operators  in  particular  situations  to  vary 
from  the  5-year  continual  reassessment 
interval  or  repair  schedule  if  they  can 
provide  the  necessary  justification  and 
supporting  documentation.  Advance 
notice  would  have  to  be  provided  to 
RSPA  if  an  operator  does  so.  The 
advance  notification  can  be  in  the  form 
of  letter  or  fax.  We  believe  the  burden 
of  a  letter  or  fax  is  minimal  and 
therefore  did  not  add  it  to  the  overall 
burden  hours  discussed  above. 

Organizations  and  individuals 
desiring  to  submit  comments  on  the 
information  collection  shouTd  direct 
them  to:  The  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  ATTN:  RSPA  Desk 
Officer,  727  Jackson  Place,  NW, 
Washington,  DC 20503.  Please  provide 
the  docket  nimiber  of  this  action. 
Comments  must  be  sent  within  30  days 
of  the  publication  of  this  Final  Rule. 

OMB  is  specifically  interested  in  the 
following  issues  concerning  the 
information  collection: 

1.  Evaluating  whethn  the  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  DOT,  induding 
whether  the  information  would  have  a 
practical  use; 

2.  Evaluating  the  acciiracy  of  DOT's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
assumptions  used; 


3.  Enhancing  the  quahty,  usefulness 
and  clarity  of  the  information  to  be 
collected;  and  minimizing  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

According  to  the  Paperwork 
Reduction  Act  of  1995,  no  persons  are 
required  to  respond  to  a  collection  of 
information  unless  a  valid  OMB  control 
number  is  displayed.  The  OMB  control 
niunber  for  this  information  collection 
is  2137-0605. 

Executive  Order  13084 

This  Final  Rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13084  ("Consultation  and  Coordination 
with  Indian  Tribal  Governments"). 
Because  this  proposed  rule  does  not 
significantly  or  uniquely  affect  the 
commimities  of  the  Indian  tribal 
governments  and  does  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13084  do  not  apply. 

Executive  Order  13132 

This  Final  Rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  This  Final  Rule 
does  not  adopt  any  regulation  that:  (1 ) 
Has  substantial  direct  effects  on  the 
States,  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government;  (2)  imposes 
substantial  direct  compliance  costs  on 
state  and  local  governments;  or  (3) 
preempts  state  law.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  (64  FR  43255, 
Aug.  10, 1999)  do  not  apply.  In  a  public 
meeting  we  held  on  November  18-19, 
1999,  we  invited  the  National 
Association  of  Pipeline  Safety 
Representatives  (NAPSR),  which 
includes  State  pipeline  safety  regulators, 
to  participate  in  a  general  discussion  on 
pipeline  integrity.  Again  in  January,  and 
February  2000,  we  held  conference  calls 
with  NAPSR,  to  receive  its  input  before 
proposing  an  integrity  management  rule. 

Impact  on  Business  Processes  and 
Computer  Systems 

We  do  not  want  to  impose  new 
requirements  that  would  mandate 
business  process  changes  when  the 
resources  necessary  to  implement  those 
requirements  would  otherwise  be 
applied  to  "Y2K"  or  related  computer 


problems.  This  Final  Rule  does  not 
mandate  business  process  changes  or 
require  modifications  to  computer 
systems.  Because  the  final  rules  will  not 
affect  the  ability  of  organizations  to 
respond  to  those  problems,  we  are  not 
delaying  the  effectiveness  of  the 
requirements. 

Unfunded  Mandates  Reform  Act  of  1995 

This  Final  Rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more  to  either  state,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  and  is  the  least 
burdensome  alternative  that  achieves 
the  objective  of  thfe  NPRM. 

National  Environmental  Policy  Act 

We  have  analyzed  the  Final  Rule  in 
accordance  with  section  102(2)(c)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332),  the  Coimcil  on 
Environmental  Quality  regulations  (40 
CFR  parts  1500-1508),  and  DOT  Order 
5610.  ID.  We  have  determined  that  this 
''action  will  not  significantly  affect  the 
quality  of  the  human  environment. 

The  Environmental  Assessment 
(available  in  the  Docket)  determined 
that  the  combined  impacts  of  the  initial 
baseline  assessment  (pressure  testing  or 
internal  inspection),  the  subsequent 
periodic  assessments,  and  additional 
preventive  and  mitigative  measures  that 
may  be  implemented  to  protect  high 
consequence  areas  will  result  in  positive 
environmental  impacts.  The  number  of 
incidents  and  the  environmental 
damage  bom  failiues  in  and  near  high 
consequence  areas  are  likely  to  be 
reduced.  However,  from  a  national 
perspective,  the  impact  is  not  expected 
to  be  significant  for  the  pipeline 
operators  covered  by  the  Final  Rule.  The 
following  discussion  summarizes  the 
analysis  provided  in  the  Environmental 
Assessment. 

Many  operators  covered  by  the  Final 
Rule  (those  operating  less  than  500 
miles  of  regulated  pipeline)  already 
have  internal  inspection  and  pressure 
testing  programs  that  cover  most,  if  not 
aU,  of  their  pipeline  systems.  These 
operators  typically  place  a  high  priority 
on  the  pipeline's  proximity  to  populated 
areas,  commercially  navigable 
waterways,  and  environmental 
resources  when  making  decisions  about 
where  and  when  to  inspect  and  test 
pipelines.  As  a  result,  some  high 
consequence  areas  have  already  been 
recently  assessed,  and  a  large  fraction  of 
remaining  locations  would  probably 
have  been  assessed  in  the  next  sevraal 
years  without  the  Final  Rule.  The  most 
tangible  impact  v^l  be  to  ensiue 
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assessments  are  performed  for  those  line 
segments  that  could  affect  a  high 
consequence  area  that  are  not  currently 
being  internally  inspected  or  pressure 
tested,  and  ensuring  that  integrity  is 
maintained  through  an  integrity 
management  program  that  requires 
periodic  assessments  in  these  locations. 
Because  hazardous  liquid  pipeline 
failure  rates  are  low,  and  because  the 
total  pipeline  mileage  operated  by 
operators  with  less  than  500  miles  of 
pipeline  that  could  affect  high 
consequence  areas  is  small,  the  Final 
Rule  has  only  a  small  effect  on  the 
likelihood  of  pipeline  failure  in  these 
locations. 

The  Final  Rule  will  result  in  more 
fr^uent  integrity  assessments  of  line 
segments  that  could  affect  high 
consequence  are^  than  most  operators 
are  currently  conducting  (due  to  the  5- 
year  interval  required  for  periodic 
assessment).  However,  if  die  operator 
identifies  and  repairs  significant 
problems  discovered  during  the  baseline 
inspection,  and  has  in  place  solid  risk 
controls  to  prevent  corrosion  and  other 
threats,  as  they  must,  the  benefits  of 
assessing  every  5  years  versus  the  longer 
intervals  operators  more  typically 
employ  are  not  expected  to  be 
significant. 

The  Final  Rule  requires  operators  to 
conduct  an  integrated  evaluation  of  all 
potential  threats  to  pipeline  integrity, 
and  to  consider  and  take  preventive  or 
mitigative  risk  control  measures  to 
provide  enhanced  protection.  U  there  is 
a  vulnerability  to  a  particular  failiu* 
cause,  like  third-party  damage,  these 
evaluations  should  identify  additional 
risk  controls  to  address  these  threats. 
Some  operators  covered  by  the  Final 
Rule  already  perform  integrity 
evaluations  or  formal  risk  assessments 
that  consider  the  environmental 
sensitivity  and  impacts  on  population. 
These  evaluations  have  already  led  to 
additional  risk  controls  beyond  existing 
requirements  to  improve  protection  for 
these  locations.  For  these  operators,  it  is 
expected  that  additional  risk  controls 
will  be  limited  and  customized  to  site- 
specific  conditions  that  the  operator 
m^  not  have  previously  recognized. 
Finally,  an  important,  although  less 
tangible,  benefit  of  the  Final  Rule  will 
be  to  establish  requirements  for  operator 
integrity  management  programs  that 
assure  a  more  comprehensive  and 
integrated  evaluation  of  pipeline  system 
integrity  in  high  consequence  areas.  In 
effect,  this  will  codify  and  bring  an 
appropriate  level  of  ujiiformity  to  the 
integrity  management  programs  some 
operators  are  currently  implementing.  It 
vrill  also  require  operators  who  have 
limited,  or  no,  integrity  management 


programs  to  raise  their  level  of 
performance.  ^ 

We  expect  this  Final  Rule  to  provide 
a  more  consistent,  and  overall,  a  higher 
level  of  protection  for  high  consequence 
areas  across  the  nation.  Even  though 
there  is  a  benefit,  we  have  concluded 
that  it  is  not  significant,  and,  therefore, 
have  issued  a  finding  of  no  significant 
impact. 

Executive  Order  13211 

This  rulemaking  is  not  a  "Significant 
energy  action"  under  Executive  Order 
13211.  It  is  not  a  significant  regulatory 
action  imder  Executive  Order  12866  and 
is  not  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Further, 
this  rulemaking  has  not  been  designated 
by  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action. 

List  of  Subiects  in  49  CFR  Part  195 

Carbon  dioxide,  Petrolemn,  Pipeline 
safety,  Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  we 
are  amending  49  CFR  part  195  as 
follows: 

PART  195— TRANSPORTATION  OF 
HAZARDOUS  LIQUIDS  BY  PIPEUNE 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103,  60102.  60104, 
60108,  60109,  60118;  and  49  CFR  1.53. 

Subpart  F— Operation  and 
Maintenance 

2.  In  §  195.452,  paragraphs  (a),  (b),  (d) 
heading,  (d)(1),  and  (d)(2)  are  revised 
and  paragraph  (d)  introductory  text  is 
added  to  read  as  follows: 

§  1 95.452    Pipeline  Integrity  management  in 
high  consequence  areas. 

(a)  Which  pipelines  are  covered  by 
this  section?  This  section  applies  to 
each  hazardous  liquid  pipeline  and 
carbon  dioxide  pipeline  that  could 
affect  a  high  consequence  area, 
including  any  pipeline  located  in  a  high 
consequence  area  unless  the  operator 
effectively  demonstrates  by  risk 
assessment  that  the  pipeline  could  not 
affect  the  area.  (Appendix  C  of  this  part 
provides  guidance  on  determining  if  a 
pipeline  could  affect  a  high 
consequence  area.)  Covered  pipelines 
are  categorized  as  follows: 

(1)  Category  1  includes  pipelines 
existing  on  May  29,  2001,  that  were 
owned  or  operated  by  an  operator  who 
owned  or  operated  a  total  of  500  or  more 
miles  of  pipeline  subject  to  this  part. 


(2)  Category  2  includes  pipelines 
existing  on  May  29,  2001,  that  were 
owned  or  operated  by  an  operator  who 
owned  or  operated  less  than  500  miles 
of  pipeline  subject  to  this  part. 

(3)  Category  3  includes  pipelines 
constructed  or  converted  after  May  29, 
2001. 

(b)  What  program  and  practices  must 
operators  use  to  manage  pipeline 
integrity?  Each  operator  of  a  pipeline 
covered  by  this  section  must: 

(1)  Develop  a  written  integrity 
management  program  that  addresses  the 
risks  on  each  segment  of  pipeline  in  the 
first  column  of  the  following  table  not 
later  than  the  date  in  the  second 
coliunn: 


Pipeline 

Date 

Category  1  

Category  2  

Category  3  

March  31,  2002. 
February  18.  2003. 
1  year  after  the  date 

the  pipelirte  begins 

operation. 

(2)  Include  in  the  program  an 
identification  of  each  pipeline  or 
pipeline  segment  in  the  first  column  df 
the  following  table  not  later  than  the 
date  in  the  second  column: 


Pipeline 

Date 

Cateoorv  t  

December  31,  2001. 

Category  2  ^ 

Category  3  

November  18.  2002. 
Date  the  pipeline  be-  - 
gins  operation 

(3)  Include  in  the  program  a  plan  to 
carry  out  baseline  assessments  of  line 
pipe  as  required  by  paragraph  (c)  of  this 
section. 

(4)  Include  in  the  program  a 
framework  that — 

(i)  Addresses  each  element  of  the 
integrity  management  program  imder 
paragraph  (f)  of  this  section,  including 
continual  integrity  assessment  and 
evaluation  under  paragraph  (j)  of  this 
section;  and 

(ii)  Initially  indicates  how  decisions 
will  be  made  to  implement  each 
element. 

(5)  Implement  and  follow  the 
program. 

(6)  Follow  recognized  industry 
practices  in  carrying  out  this  section, 
unless — 

(i)  This  section  specifies  otherwise;  or 
(ii)  The  operator  demonstrates  that  an 
alternative  practice  is  supported  by  a 
reliable  engineering  evaluation  and 
provides  an  equivalent  level  of  public 
safety  and  environmental  protection. 
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(d)  When  must  operators  complete 
baseline  assessments?  Operators  must 


complete  baseline  assessments  as 
follows: 


(1)  Time  periods.  Complete  \, 
assessments  before  the  following' 
deadlines: 


If  the  pipeline  is: 


Category  1 
Category  2 . 
Category  3 . 


Then  complete  t)aseline  assessments  not  later  than 

the  following  date  according  to  a  schedule  that 

prioritizes  assessments: 

March  31,  2008  

February  17,  2009 

Date  the  pipeline  begins  operation 


And  assess  at  least  50  percent  of  the  line  pipe  on 

an  expedited  t)asls,  beginning  with  the  highest  risk 

pipe,  not  later  than: 


September  30,  2004. 
August  16,  2005. 
Not  applicable. 


{2}  Prior  assessment.  To  satisfy  the 
requirements  of  paragraph  (c)(l)(i)  of 
this  section  for  pipelines  in  the  first 
column  of  the  following  table,  operators 
may  use  integrity  assessments 
conducted  after  the  date  in  the  second 
column,  if  the  integrity  assessment 
method  complies  with  this  section. 
However,  if  an  operator  uses  this  prior 


assessment  as  its  baseline  assessment, 
the  operator  must  reassess  the  line  pipe 
according  to  paragraph  (j)(3)  of  this 
section.  The  table  follows: 


Pipeline 

Date 

Category  1 

Category  2  

January  1,  1996. 
December  18,  2006. 

Issued  in  Washington,  DC,  on  January  8, 
2002. 

Ellen  G.  Engleman, 
Administrator. 

[FR  Doc.  02-858  Filed  1-15-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doctot  No.  2001-SW-25-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  MD 
Helicopters,  Inc.,  Model  MD900 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTKW:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  certain  serial  ntimbered  MD 
Helicopters,  Inc.  (MDHI)  Mbdel  MD900 
helicopters.  The  AD  would  require,  for 
the  lateral-mixer  bellcrank  assembly 
(bellcrank),  establishing  a  life  limit, 
creating  a  component  history  card  or 
equivalent  record,  determining  the 
hoius  time-in-service  (TIS),  and 
appljring  a  serial  number  (S/N).  This 
proposal  is  prompted  by  additional 
testing,  which  revealed  that  the  original 
load  test  to  establish  the  life  limits  of 
the  bellcrank  did  not  accurately 
represent  the  actual  loading.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  fatigue  failure  of  the 
bellcrank  and  subsequent  loss  of  lateral 
control  of  the  helicopter. 
DATES:  Comments  must  be  received  on 
or  before  March  18,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
25-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Tracas  76137.  You  may 
■  also,  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments^faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Coimsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 


FOR  FURTHER  INFORMATION  CONTACT:  Jon 

Mowery,  Aviation  Safety  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  Airfi-ame  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5322.  fax 
(562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
commimications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  docimient  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
'  the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
conunents  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
25-AD."  The  postcard  will  be  date 
stamped  and  retiuned  to  the 
commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2001-SW-25-AD,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas  76137. 

Discussion 

This  amendment  proposes  adopting  a 
new  AD  for  certain  serial  numbered 
MDHI  Model  MD900  helicopters  with  a 
bellcrank,  F/N  900C2010203-105, 
installed  that  currently  has  an  imlimited 
life.  Additional  testing  has  revealed  that 


the  original  load  test  to  establish  the  life 
limits  of  the  part  did  not  accurately 
represent  the  actual  loading.  Thus,  we 
have  determined  that  the  bellcrank 
should  have  a  serviceable  life  of  13,300 
hours  TIS.  This  creates  an  unsafe 
condition.  This  condition,  if  not 
corrected,  could  result  in  fetigue  failure 
of  tb«  bellcrank  and  subsequent  loss  of 
lateral  control  of  the  helicopter. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  certain  other  helicopters 
of  the  same  type  design.  Therefore,  the 
proposed  AD  would  require,  before 
further  flight,  the  following  for  the 
bellcrank  on  an  affected  helicopter: 

•  Create  a  component  history  card  or 
equivalent  record. 

•  Determine  the  hours  TIS  of  the 
bellcrank. 

•  Apply  a  S/N. 

•  Remove  any  affected  bellcrank  that 
exceeds  the  life  limit. 

This  AD  would  revise  the  Limitations 
section  of  the  maintenance  manual  by 
establishing  a  life  limit  of  13,300  hours 
TIS  for  the  bellcrank,  P/N 
900C2010203-105. 

The  FAA  estimates  that  30  helicopters 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  V2  work  hour  per 
helicopter  to  accomplish  the  required 
actions  for  the  bellcrank.  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $10,120  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $304,500 
assuming  replacement  of  the  bellcranks 
in  all  30  helicopters. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Aat  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  IXTT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
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under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety.  , 

The  Proposed  Amendment 

Accordingly,  piusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
MRECnVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

S39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows:  j 

MD  Helicopters.  Inc.:  Docket  No.  2001-SW- 
25-AD. 

Applicability:  Model  MD900  helicopters, 
Serial  Number  (S/N)  900-00008,  900-00010 
through  900-00098,  and  90CM)0100,  with  a 
lateral-mixer  bellcrank  assemUy  (bellcrank), 
part  number  (P/N)  900C2010203-105, 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  efiect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  ehminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Before  further  flight,  unless 
accomplished  previously. 

To  prevent  fatigue  failure  of  the  bellcrank 
and  subsequent  loss  of  lateral  control  of  the 
helicopter,  accomplish  the  folktwing: 

(a)  Create  a  component  history  card  or 
equivalent  record  for  each  bellcrank  and 
record  the  hours  time-in-service  (TIS)  of  the 
bellcrank;^  If  the  hours  TIS  of  the  bellcrank 
cannot  be  determined,  use  the  helicopter's 
total  hours  TIS  as  the  hours  TIS  for  the 
bellcrank. 

(b)  Apply  a  S/N  to  the  bellcrank  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  (l)(a)  and  (l)(b),  of 


MD  Helicopters,  Inc.  Service  Bulletin  SB 
900-084,  dated  December  3.  2001. 

(c)  Remove  any  bellcrank  that  has 
exceeded  13,300  hours  TIS. 

(d)  This  AD  revises  the  Limitations  section 
of  the  maintenance  manual  by  establishing  a 
life  limit  of  13,300  hours  TIS  for  bellcrank, 
P/N  900C2010203-105. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office 
(LAACO),  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  LAACO. 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Fort  Worth,  Texas,  on  January  4, 
2002. 

David  A.  Downey. 

Manager,  RotoTcmft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-1058  Filed  1-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-54-AD] 

RIN2120-AA64 

Airworthiness  Directives;  Bell 
Helicopter  Textron  Canada  Modal  407 
Helicopters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Bell  Helicopter  Textron  Canada 
(BHTC)  Model  407  helicopters.  This 
proposal  would  require  visually 
inspecting  the  forward  hanger  bearing 
bracket  (bracket).  This  proposal  is 
prompted  by  reports  of  cracks  in  the 
bracket.  The  actions  specified  by  this 
proposed  AD  are  intended  to  detect  a 
crack  in  the  bracket,  to  prevent  loss  of 
tail  rotor  drive  or  tail  rofor  control  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  March  18. 2002. 


ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Coimsel,  Southwest  Region. 
Attention:  Rules  Docket  No.  2001-SW- 
54-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m..  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Miles.  Aviation  Safety  Engineer. 
FAA.  Rotorcraft  Directorate.  Regulations 
(Group,  Fort  Worth.  Texas  76193-0111. 
telephone  (817)  222-5122.  fax  (817) 
222-5961. 
SUPPLEMENTARY  INFORMATION: 

Comnients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  under  the  caption 
ADDRESSES.  All  commimications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  ))efore 
taking  action  on  the  proposed  rule.  The 
proposals  contained  in  this  document 
may  be  changed  in  light  of  the 
comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be-available.  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
siunmarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
54-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

AvailabiUty  of  NFRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Office  of  the  Regional  Coimsel, 
Southwest  Region,  Attention:  Rules 
Docket  No.  2001-SW-54-AD.  2601 
Meacham  Blvd.,  Room  663.  Fort  Worth, 
Texas  76137. 
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Discussion 

Transport  Canada,  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
BHTC  Model  407  helicopters.  Transport 
Canada  advises  of  reports  of  cracks  in 
certain  brackets. 

BHTC  has  issued  Alert  Service 
Bulletin  No.  407-01-39.  Revision  A. 
dated  May  30,  2001  (ASB).  That  ASB 
specifies  initial  and  repetitive 
inspections  for  a  crack  in  bracket,  part 
number  (P/N)  407-040-321-101  and 
-103,  for  helicopters,  serial  niunber 
53000  through  53442  with  flywheel.  P/ 
N  407-040-316-101,  installed. 
Transport  Canada  classified  this  ASB  as 
mandatory  and  issued  AD  No.  CF- 
2001-32,  dated  August  13,  2001,  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  Canada. 

This  helicopter  model  is 
manufactvued  in  Canada  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral    . 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement.  Transport  Canada 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 
type  design  that  are  certificated  for  • 
operation  in  the  United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopter  models 
of  the  same  type  design  registered  in  the 
United  States.  Therefore,  the  proposed 
AD  would  require  initial  and  repetitive 
visual  inspections  for  a  crack  in  certain 
brackets  and  if  a  crack  is  found, 
removing  the  bracket  before  further 
flight. 

The  FAA  estimates  that  442 
helicopters  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  that  it 


would  take  approximately  1/4  work 
horn  per  helicopter  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  Based 
on  these  figures,  the  total  cost  impact  of 
the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $6630  assuming  no 
crack  is  detected  in  a  bracket. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Aat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amemled] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Bell  Helicopter  Textron  Canada:  Docket  No. 
2001-SW-54-AD. 
Applicability:  Model  407  helicopters,  serial 
number  53000  through  53442,  with  flywheel, 
part  number  (P/N)  407-040-316-101. 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the  . 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  akeration.  or 
repair  on  the  unsafe  condition  addressed  by     . 
this  AD:  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  a  crack  in  the  forward  bearing 
hanger  bracket  (bracket)  and  to  prevent  loss 
of  tail  rotor  drive  or  tail  rotor  control  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Within  25  hours  time-in-service  (TIS) 
and  thereafter  at  intervals  not  to  exceed  25 
hours  TIS,  visually  inspect  each  bracket,  P/ 
N  407-040-321-101  or  -103,  for  a  crack  in 
the  shaded  area  shown  in  Figure  1  of  this  AD. 
Remove  any  cracked  bracket  from  service. 

Note  2:  Dismantling  of  the  bearing  hanger 
and  the  support  is  not  required  to  accomplish 
the  requirements  of  this  AD. 
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Bracket  P/N  407-040-321-101/-103 

Figure  1 


Note  3:  Bell  Helicopter  Textron  Canada 
Alert  Service  Bulletin  No.  407-01-39, 
Revision  A,  dated  May  30,  2001.  pertains  to 
the  subject  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcrait  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Croup. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Croup. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
2001-32,  dated  August  13.  2001. 

Issued  in  Fort  Worth,  Texast  on  January  4, 
2002.  I 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate.  Aircraft 
Certification  Service. 

IFR  Doc.  02-1057  Filed  1-15-02;  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[AirsfMce  Docket  No.  01-AGL-03] 

Proposed  Modification  of  Class  E 
Airspace;  Lake  Geneva,  Wl 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  Class  E  airspace  at  Lake  Geneva, 
WI.  An  Area  Navigation  (RNAV) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Runway  23  has 
been  developed  for  Grand  Geneva 
Resort  Airport.  Controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  is  needed 
to  contain  aircraft  executing  these 
approaches.  This  action  would  increase 
the  radius  of  the  existing  controlled 
airspace  for  Grand  Geneva  Resort 
Airport. 

DATES:  Comments  must  be  received  on 
or  before  February  1 7,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  AGL-7,  Rides  Do€:ket 
No.  Ol-AGL-03,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 


East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
exanuned  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Biuke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comment  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  agruments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulator 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
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"Comments  to  Airspace  Docket  No.  Ol- 
AGL-03."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rtdes  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  stunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

AvailabiUty  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-2  30.  800  hidependence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Commimications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procediue. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Lake  Geneva,  WI,  by 
increasing  the  radius  of  the  controlled 
airspace  for  Grand  Geneva  Resort 
Airport.  Controlled  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  is  needed  to  contain 
aircraft  executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9]  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  doCTunent  woiUd  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


a  "signficant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediues  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace.  Incorporation  by  reference, 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me.  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS, 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administratiaon  Order  7400.9J. 
Airspace  Designations  and  Reporting 
Points,  dated  August  31.  2001.  and 
effective  September  16,  2001,  is 
amended  as  follows: 
***** 

Paragraph  6005    Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 
***** 

AGLWIES    Lake  Geneva.  WI  [REVISEDl 

Grand  Geneva  Resort  Airport,  WI 

(Ut.  42°36'53"  N.,  long,  88°23'22"  W.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  8.4-mile 

radius  of  the  Grand  Geneva  Resort  Airport. 

excluding  that  airspace  within  the  Chicago. 

IL,  Burlington,  WI,  Delevan,  WI,  and  East 

Troy,  Wl,  Class  E  airspace  area. 

***** 

Issued  in  Des  Plaines,  Illinois,  on 
December  5,  2001. 
Nancy  B.  Shelton. 

Manager,  Air  Traffic  Division.  Great  Lakes 
Region. 

[FR  Doc.  02-1014  Filed  1-15-02;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AQL-04] 

Proposed  Modification  Of  Class  E 
Airspace;  Winona,  MN 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  action  proposes  to 
modify  Class  E  airspace  at  Winona,  MN. 
An  Area  Navigation  (RNAV)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Runway  29  has  been  developed  for 
Winona  Municipal-Max  Conrad  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  these  approaches.  This  action 
would  increase  the  radius  of  the  existing 
controlled  airspace  for  Winona 
Municipal-Max  Airport. 
DATES:  Comments  must  be  received  on 
or  before  February  17,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  AGL-7,  Rules  Docket 
No.  Ol-AGL-04,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel. 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division.  Airspace 
Branch,  Federal  Aviation 
Administration.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke.  Air  Traffic  Division. 
Airspace  Branch.  AGL-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines.  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 

Presented  are  particularly  helpful  in 
eveloping  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
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airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  sel^addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AGL-04."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
conmienter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue.  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
ndemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  S.W.,  Washington,  DC  20591, 
or  by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 

ThePropoMl 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Winona,  MN,  for 
Winona  Municipal-Max  Conrad  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  ccmtain  aircraft 
executing  instnunent  approach 
proced'ires.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9)  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  Usted  in 
this  document  would  be  published 
subsequendy  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 


establishment  body  of  technical 
regulations  for  which  frequent  and  route 
amendments  are  necessary  to  keep  them 
operationally  current.  Therefore  this 
proposed  regulation — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal,  since  this  is  a 
routing  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  MN  E5    Winona,  MN  (REVISED] 

Winona  Municipal-Max  Conrad  Field,  MN 
(Lat.  44°04'38'  N..  long.  91°42'30' W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  7-mile  radius 
of  the  Winona  Mimicipal-Max  Conrad  Field, 
and  within  2  miles  each  side  of  the  108° 
bearing  extending  from  the  7  mile  radius  to 
9.5  miles  southeast  of  the  airport  excluding 
that  airspace  within  the  LaCrosse  WI,  class  E 
airspace  area. 


Issued  in  Des  Plaines,  Illinois,  on 
Decembers.  2001. 
Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 
[FR  Doc.  02-1013  Filed  1-15-02;  8:45  am) 

BILUNG  CODE  4»10-13-« 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspaca  Doclcet  No.  01-AGL-07] 

Proposed  Modification  of  Class  E  - 
Airspace;  Bralnerd,  MN 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  action  proposes  to 
modify  Class  E  airspace  at  Brainerd, 
MN.  An  Area  Navigation  (RNAV) 
Standard  Instrument  Approach 
Procedure  (SIAP)  to  Rimway  (Rwy)  05 
has  been  developed  for  Brainerd-Crow 
Wing  County  Regional  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
would  increase  the  radius  of  the  existing 
controlled  airspace  for  Brainerd-Crow 
Wing  County  Region  Airport. 
DATES:  Comments  must  be  received  on 
or  before  February  17,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Coimsel,  AGL-7,  Rules  Docket 
No.  Ol-AGL-07,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
lUinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520.  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018.  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comiiieiits  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  sulnnitting  such  written  data,  views, 
or  aigiunents  as  they  may  desire. 
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Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regidatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  Ol- 
AGL-07."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  Will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
coDunents.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by-submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs.  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591.  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A.  which  describes  the  application 
procediue. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  Brainerd.  MN,  by 
increasing  tie  radius  of  the  controlled 
airspace  for  Brainerd-Crow  Wing 
County  Regional  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  instnunent  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 


Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9J  dated 
August  31,  2001.  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Februaiy  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
nofhave  a  significant  economic  impact 
on  a  substantial  nxunber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (an). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71-4>ESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.0. 10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amandad] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 
***** 

Pamgraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  E5    Brainerd,  MN  (Reviaedl 

Brainerd-Crow  Wing  County  Regional 
Airport.  MN 
(Lat.  46°  23'  52'N.,  long.  94°  08'  14"^.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  7.9-mile  radius 

of  the  Brainerd-Crow  Wing  County  Regional 

Airport,  Brainerd.  MN. 

*         «  •  •         * 

Issued  in  Des  Plaines.  Illinois,  on 
Decembers.  2001. 
Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 

[FR  Doc.  02-1010  Filed  1-15-02;  8:45  am) 
BlUmG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  AvUrtlon  Administration 

14  CFR  Part  71 

[Airspace  Doclwt  No.  01-AGL-09] 

Proposed  Modification  of  Class  E 
Airspace;  Green  Bay,  WI 

agency:  Federal  Aviation 

Administration  (FAA).  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  action  proposes  to 
modify  Class  E  airspace  at  Green  Bay, 
WI.  An  Area  Navigation  (RNAV) 
Standard  Instnunent  Approach 
procedure  (SIAP)  to  Runway  (Rwy)  06, 
an  RNAV  SIAP  Rv^ry  18,  an  RNAV  SIAP 
Rwy  24,  and  an  RNAV  SIAP  Rwy  36  has 
been  developed  for  Austin-Straubel 
International  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
would  add  an  extension  for  Austin- 
Straubel  International  Airport. 
DATES:  Comments  must  be  received  on 
or  before  February  17,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:-  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  AGL-7,  Rules  Docket 
No.  Ol-AG-09,  2300  East  Devon 
Avenue.  Des  Plaines.  Illinois  60018.  The 
official  docket  may  be  examined  in  the 
Office  of  the  Regional  Counsel,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois.  An 
informal  docket  may  also  be  examined 
during  normal  business  hours  at  the  Air 
Traffic  Division,  Airspace  Branch, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Binke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
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Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATKM: 

Comments  Invited  | 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy>related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AGL-09."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  east  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  siunmarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Commimications  must  identify  the 
docket  niimber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedme. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 


Class  E  airspace  at  Green  Bay,  WI,  by 
adding  an  extension  of  the  controlled 
airspace  for  Austin-Straubel 
International  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
fi'om  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9J  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  docimient  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  ciurent. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regidatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71-4>ESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120,  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [AmetMled] 

2.  The  incorporation  by  reference  in 
14  CFR  71 J  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 


dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLWIE5    Green  Bay,  WI  (REVISED] 

Green  Bay,  Austin-Straubel  International 
Airport,  WI 
(Lat.  44°29'06'TSI.,  long.  88"'97'47'W.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  6.9  mile  radius 
of  the  Austin-Straubel  International  Airport 
and  within  2  miles  each  side  of  the  180° 
bearing  from  the  Airport  extending  from  the 
6.9  mile  radius  to. 12  miles  south  of  the 
Airport. 


Issued  in  Des  Plaines,  Illinois,  on 
December  5,  2001. 
Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 

(FR  Doc.  02-1009  Filed  1-15-02;  8:45  am] 
BUJUNQ  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspece  Docket  No.  01-AGL-10] 

Proposed  Modification  of  Class  D 
Airspace;  Moslnee,  WI;  and 
Modification  of  Class  E  Airspace; 
Moslnee,  WI 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  Class  D  airspace  at  Mosinee,  WI, 
and  modify  Class  E  airspace  at  Mosinee, 
WI.  An  Area  Navigation  (RNAV) 
Standard  Instnmient  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  08, 
an  RNAV  SIAP  to  Rwy  17,  an  RNAV 
SLAP  to  Rwy  26,  and  an  RNAV  SIAP  to 
Rwy  35  have  been  developed  for  Central 
Wisconsin  Airport.  Controlled  airspace 
extending  upward  fi-om  the  surfoce  of 
the  earth  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
would  increase  the  radius  of  the  existing 
Class  D  and  Class  E  airspace  for  Central 
Wisconsin  Airport. 

DATES:  Comments  must  be  received  on 
or  before  February  17,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Coimsel,  AGL-7,  Rules  Docket 


•ttKA 
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No.  01-AGL-lO,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  exan^ned 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hoiu« 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATKM  CONTACT: 
Denis  C.  Burke.  Air  Traffic  Division. 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  die  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  niunber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AGL-10."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 


Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington.  DC  20591;  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circidar  No. 
11-2 A,  which  describes  the  application 
procedine. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  D  airspace  and  Class  E  airspace  at 
Mosinee,  WI,  by  increasing  the  radius  of 
the  existing  Class  D  airspace  and  Class 
E  airspace  for  Central  Wisconsin 
Airport.  Controlled  airspace  extending 
upward  firom  the  surface  of  the  earth  is 
needed  to  contain  aircraft  executing 
instnunent  approach  procedures.  The 
area  would  be  depicted  on  appropriate 
aeronautical  charts.  Class  D  airspace 
designations  are  published  in  paragraph 
5000,  Class  E  airspace  areas  extending 
upward  from  the  siuface  of  the  eai\h  are 
published  in  paragraph  6002,  and  Class 
E  airspace  areas  extending  upward  from 
700  feet  or  more  above  the  surface  of  the 
earth  are  published  in  paragraph  6005, 
of  FAA  Order  7400.91  dated  August  31, 
2001,  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  Class  E 
airspace  designations  listed  in  this 
dociunent  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regiUatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71-0ESIGNAT10N  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [AmendMf] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Paragraph  5000    Class  D  airspace. 


AGLWID    Mosinee,  WI  (REVISED) 

Central  Wisconsin  Airport.  WI 

(Lat.  44°  46'  39^..  long.  89°  40'  OO'W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  3,800  feet  MSL 
within  a  4.5-mile  radius  of  the  Central 
Wisconsin  Airport.  This  Class  D  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6002    Class  E  airspace  areas 
extending  upward  from  the  surface  of  the 
earth. 


AGLWIE2    Mosinee,  WI  [REVISED] 

Central  Wisconsin  Airport.  WI 

(Ut.  44°  46'  39'TM..  long.  89°  40'  OO'lV.y 
That  airspace  extending  upward  from  the 
surface  within  4.5-mile  radius  of  the  Central 
Wisconsin  Airport.  This  Class  E  airspace  area 
is  effective  during  the  specific  dates  and 
times  established  in  advance  by  Notice  to 
Airmen.  The  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 
*         *         *         *         • 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth: 

***** 

AGLWIES    Mosinee,  WI  (REVISED] 

Central  Wisconsin  Airport.  WI 

(Ut.  44°  46'  391^.,  long.  89°  40'  OO*^.) 

Wausau  VORTAC 
(Lat.  44°  50'  48"^..  long.  89°  35'  12'^.) 
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That  airspace  extending  upvward  from  700 
feet  above  the  surface  within  7.0-inile  radius 
of  the  Central  Wisconsin  Airport,  and  within 
4  miles  each  side  of  the  Wausau  VORTAC 
039°  radial  extending  from  the  6.9-miie 
radius  to  10.9  miles  northeast  of  the  airport, 
excluding  the  airspace  within  the  Wausau, 
WI  Class  E  airspace  area. 

Issued  in  Des  Plaines,  Illinois,  on 
Decembers,  2001. 

Nancy  B.  Shdton, 

Manager,  Air  Traffic  Division,  Great  Lakes 

Region. 

(FR  Doc.  02-1008  Filed  1-15-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 


Fedsfsl  AvMion  Adnini 


MraHon 


14CFRPart71 

[Akapac*  Doetat  No.  01-AGL-12) 

Pimmeeil  CimUoii  of  Claee  E 
Airspace;  BoycevIHa,  WI 


agency:  Federal  Aviation 

AdministEation  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to  create 
Class  E  airspace  at  Boyceville,  WI.  An 
Area  Navigation  (RNAV)  Standard 
Instrument  Approach  Procedure  (SLAP) 
to  Runway  (Rwy)  08,  and  an  RNAV 
SIAP  Rvry  26  have  been  developed  for 
BoyceviUe  Municipal  Airport. 
Controlled  airspace  extending  upward 
firom  700  feet  or  more  above  Uie  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
would  create  Class  E  airspace  for 
Boyceville  Municipal  Airport . 
DATES:  Comments  must  be  received  on 
or  before  February  17,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  AGL-7,  Rules  Docket 
No.  Ol-AGL-12,  2300  East  Devon 
Avenue,  Dm  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avmue,  Des  Plaines,  Illincns. 
FOR  FURTHER  ■TOHMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Brandi.  AGL-520j'ederal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  MFORMATKM: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  Ol- 
AGL-12."  The  postcard  will  be  date/ 
time  stamped  and  retvimed  to  the 
commenter.  All  communications 
received  on  or  before  the  specffied 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Cotmsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  simunarizing  each 
substantive  public  contact  Mrith  FAA 
personnel  concerned  with  this 
rulemaking  wiU  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry' 
Center,  APA-230,  800  Independence 
Avenue,  SW,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  futiue  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Boyceville, 
WI,  by  creating  controlled  airspace  for 
Boyceville  Municipal  Airport. 
Controlled  airspace  extending  upward 


from  700  feet  or  more  above  the  surface 
of  the  earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  stirface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9J  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small  entities 
under  the  criteria  of  the  Regidatory 
Flexibility  Act. 

List  of  Sulqects  in  14  CFR  Fait  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Propoaed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  AdmLustration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  0,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g},  40103, 40113. 
40120;  E.0. 10854,  24  FR  9565,  3  CFR,  1959- 
1963  COmp.,  p.  389. 

171.1     [AlMiMM] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Desi^iations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
SeptembOT  16,  2001,  is  amended  as 
follows: 
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Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGL  WI  E5  BoyceviUe,  WI  [NEW] 

Boyceville  Municipal  Airport,  WI 
Lat.  45°02'39'T^.,  long.  92°01'13'W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  6.4-mile 
radius  of  the  Boyceville  Municipal  Airport, 
excluding  that  airspace  within  the 
Menomonie,  WI,  class  E-5  airspace  area. 


Issued  in.Des  Plaines,  Illinois,  on 
December  5,  2001. 
Nancy  B.  Sheiton, 

Manager.  Air  Traffic  Division,  Great  Lakes 
Region. 
[FR  Doc.  02-1015  Filed  1-15-02;  8:45  am] 

HLUNG  COOE  4rO-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AGL-13] 

Proposed  Creation  of  Class  E 
Airspace;  Waihaiia,  ND 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

summary:  This  action  proposes  to  create 
Class  E  airspace  at  Walhalla,  ND.  An 
Area  Navigation  (RNAV)  Standard 
Instrument  Approach  Procedure  (SIAP) 
to  Rimway  (Rwy)  33  has  been  developed 
for  Walhalla  Municipal  Airport. 
Controlled  airspace  extending  upward 
from  700  feet  or  more  above  the  stirface 
of  the  earth  is  needed  to  contain  aircraft 
executing  this  approach.  This  action 
would  create  Class  E  airspace  for 
Walhalla  Mtmicipal  Airport. 
DATES:  Comments  must  be  received  on 
or  before  February  17,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Counsel,  AGL-7,  Rules  Docket 
No.  Ol-AGL-13,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60016. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  infonpal  docket  may  also  be 
examined  during  normal  biisiness  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  RJRTWR  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division. 


Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  aigiunents  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regidatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AGL-13."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Coimsel,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRNTs 

Any  persons  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  malign 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circidar  No. 
11-2A,  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to 
establish  Class  E  airspace  at  Walhalla, 
ND,  by  creating  controlled  airspace  for 
Walhalla  Mimicipal  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9J  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  E  designations 
listed  in  this  document  would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
.  a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedxues  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sub|ects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 

Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g}.  40103,  40113. 
40120:  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 
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§71.1    [AmMidsd] 

2.  The  incorporation  by  references  in 
14  CaTl  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31, 2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Pamgraph  6005  Class  E  ainpace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AGLNDE5    Walhalla,  ND  [NEW] 

Walhalla  Municipal  Airport,  ND 

(Lat.  48°56'26'N..  long.  97°54'l(rW.) 
DevUs  Lake  VOR/DME 

(Lat.  48''06'55'N.,  long.  98"'54'45'W.) 
That  airspace  extending  upward  from  700 
feet  above  the  surface  within  an  6.3-mile 
radius  of  the  Walhalla  Municipal  Airport, 
excluding  that  airspace  north  of  lat.  49°00 
'00^.,  and  that  airspace  extending  upward 
from  1200  feet  above  the  surface  bounded  by 
a  line  beginning  at  lat.  49°OOl30^.,  long. 
9r'3ffO0rVi.,  to  lat..  48°48'00T>J..  long. 
9T'3aroorV/.,  to  lat.  48<'22'00^.,  long. 
WSl'iXjrW..  via  the  Devils  Lake  VOR/DME 
22  mile  radius  counter  clockwise  to  long. 
99°0C00'^.,  to  lat.  49''00'00'T^.,  long. 
99°00'00'^.,  to  point  of  beginning. 


Issued  in  Des  Plaines,  Illinois,  on 
December  5,  2001. 
Nancy  B.  Shelton, 

Manager,  Air  Traffic  Division,  Great  Lake 
Region. 
(FR  Doc.  02-1011  Filed  1-15-02;  8:45  am) 

I  CODE  4910-13-M 
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14CFRPwt71 
[AlripeoeDoctalNo.OI-AaL-14]      . 

iColumbue,OH 


Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


r:  This  action  proposes  to 
modify  Clas»D  airspace  at  Coliunbus, 
OH.  A  cutout  in  the  Bolton  Field  Class 
D  airspace  is  cuixently  in  place  between 
060  degrees  and  105  degrees,  from  a  1.3- 
mile  radius  of  the  airport  This  cutout 
exists  to  protect  Sou^  Ck>lumbus  airport 
whiiJi  has  since  been  closed.  This 
action  would  revert  the  airspacx 
contained  in  the  cutout  back  to  Bolton 
Field  Class  D  airspace. 
0ATE8:  Comments  must  be  received  on 
or  before  Fdmiary  17,  2002. 


ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Coimsel,  AGL-7,  Rules  Docket 
No.  Ol-AGL-14,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  Air  Traffic  Division,  Airspace 
Branch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 

FOR  FURTHER  INFORMATION  CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  diis  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  Actual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  01- 
AGLf-14."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel.  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 


Availability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Centra,  APA-230,  800  Independence 
Avenue,  SW..  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Comm\mications  must  identifythe 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  D  airspace  at  Columbus,  OH,  by 
changing  the  Bolton  Field  Class  D 
Airspace  legal  description.  The  new 
description  would  include  a  former 
cutout  established  to  protect  the  South 
Columbus  Airport  wUch  has  since  been 
closed.  Controlled  airspace  extending 
upward  from  the  surface  is  needed  to 
contain  aircraft  executing  instrument 
approach  procediues.  The  area  would 
be  depicted  on  appropriate  aeronautical 
charts.  Class  D  airspace  areas  are 
published  in  paragraph  500  of  FAA 
Order  7400.9J  dated  August  31,  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
part  71.1.  The  Class  D  designations 
listed  in  this  docimient  .would  be 
published  subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regidatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3)  • 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Sulqects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  piirsuant  to  the 
authority  delegated  to  me,  the  Federal 
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Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES,  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16.  2001.  is  amended  as 
follows: 


Paragraph  5000    Class  D  airspace  areas 
extending  upward  from  the  surface  of  the 
earth. 


AFGLOHD    Columbus,  OH  [REVISED] 

Columbus,  Bolton  Filed  Airport,  OH 
(Lat.  39°54'03"N..  long.  83°08'14'TV.) 
That  airspace  extending  upward  firom  the 
surface  to  and  including  3,400  feet  MSL 
within  a  3.9-mile  radius  of  Bolton  Field 
Airport,  extending  that  portion  beyond  a  1.9- 
mlle  radius  of  the  Bolton  Field  Airport 
bearing  290°  to  325°,  excluding  that  airspace 
within  the  Port  Columbus  International 
Airport,  OH  Class  C  airspace  area.  This  Class 
D  airspace  area  is  effective  during  the 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airman.  The  effective 
dates  and  time  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 


Nancy  B.  Sheltim, 

Acting  Manager,  Air  Traffic  Division,  Great 
Lakes  Region. 

[FR  Doc.  02-1007  Filed  1-15-02;  8:45  am) 
BMJJNG  COOE  4t10-1»-M 


RAILROAD  RETIREMENT  BOARD 

20CFRPart345 
RIN3220-AB52 

Employers'  Contributions  end 
ContrllMition  Reports 

agency:  Railroad  Retirement  Board. 
ACTION:  Proposed  rule. 

summary:  The  Railroad  Retirement 
Board  (Board)  proposes  to  amend  its 
regulations  to  permit  the  filing  of 
contribution  reports  via  the  Internet. 
The  Government  Paperwork  Elimination 


Act  provides  that  Federal  agencies  are 
required  by  October  21,  2003,  to  provide 
"for  the  option  of  the  electronic 
maintenance,  submission,  or  disclosure 
of  information,.when  practicable  as  a 
substitute  for  paper".  The  proposed 
changes  to  part  345  will  permit  the 
filing  of  Form  DC-1,  "Employer's 
Quarterly  Report  of  Contributions  Under 
the  Railroad  Unemployment  Insurance 
Act"  electronically. 
DATES:  Submit  comments  on  or  before 
March  18,  2002. 

ADDRESSES:  Address  any  comments 
concerning  this  proposed  rule  to 
Beatrice  Ezerski,  Secretary  to  the  Board, 
Railroad  Retirement  Board,  844  North 
Rush  Street,  Chicago,  Illinois  60611- 
2092. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marguerite  P.  Dadabo,  Assistant  General 
Counsel,  (312)  751-4945,  TTD  (312) 
751-^701. 

SUPPLEMENTARY  INFORMATION:  The 
amendments  would  revise  sections  of 
part  345  of  the  Board's  regulations  (20 
CFR  part  345)  to  permit  the  filing  of 
employer  contribution  reports  via  the 
Internet.  The  Government  Paperwork 
Elimination  Act,  Pub.  L.  105-277 
§§  1701-1710  (codified  as  44  U.S.C. 
3504n)  provides  that  Federal  agencies 
are  required  by  October  21,  2003,  to 
provide  "for  the  option  of  the  electronic 
maintenance,  submission,  or  disclosure 
of  information,  when  practicable  as  a 
substitute  for  paper".  The  proposed 
amendments  to  part  345  will  permit  the 
filing  of  Form  DC-1,  "Employer's 
Quarterly  Report  of  Contributions  Under 
the  Railroad  Unemployment  Insurance 
Act"  electronically. 

The  revision  of  §  345.111  provides 
that  if  the  DC-1  is  filed  electronically, 
no  duplicate  filing  is  required.  The 
revision  to  §  345.113  provides  that  the 
DC-1  may  be  filed  electronically 
through  the  Board's  agent.  That  section 
is  further  amended  to  provide  that  if  the 
DC-1  is  filed  electronically,  no  further 
authentication  is  required.  The  paper 
'    Form  DC-1  must  be  signed.  However, 
with  submission  of  the  DC-1 
electronically,  the  Board  intends  to  use 
a  user-ED/PIN/Password  system  for  the 
submission  of  the  form  as  a  substitute 
for  a  required  signature. 

Employers  currently  use  a  user-ID/ 
PIN/password  system  to  access 
RRBLINK  and  make  electronic  tax 
deposits.  Form  DC-1  is  being  added  to 
the  existing  system.  The  user-ID/PIN/ 
-    password  system  was  established  imder 
a  Memorandiun  of  Understanding 
between  Firstar  Bank  and  the  U.S. 
Department  of  the  Treasury.  A  PIN/ 
password  system  is  used  to  access  the 
pay.gov  site  to  which  the  RRBLINK 


system  will  eventually  migrate.  The 
pay.gov  site  is  operated  by  U.S. 
Department  of  the  Treasui^  Such  a 
system  also  is  consistent  with  the 
guidance  provided  by  the  Department  of 
Justice  regarding  the  use  of  electronic 
processes. 

The  revision  to  §  345.114  permits  the 
use  of  an  electronic  version  of  the  DC- 
1  that  can  be  accessed  from  the  Board's 
financial  agent.  Section  345.115  has 
been  revised  to  provide  that  the  DC-1 , 
if  filed  electronically,  may  be  filed  with 
the  Board's  designee. 

Section  345.124  has  been  revised  to 
clarify  that  if  an  employer  wishes  to 
appeal  the  amount  of  the  contribution,' 
interest,  or  penalty,  the  procedure  in 
that  section  is  to  be  followed.  Section 
345.307  has  been  revised  to  clarify  that 
if  the  employer  wishes  to  protest  the 
contribution  rate,  the  procedure  in  that 
section  is  to  be  followed.  In  addition, 
the  title  of  the  person  who  hears  such 
a  protest  has  been  revised  due  to  an 
agency  reorganization  from  the 
"Director  of  Unemployment  and 
Sickness  Insurance"  to  the  "Director  of 
Assessment  and  Training'. 

The  Board,  with  the  concurrence  of 
the  Office  of  Management  and  Budget, 
has  determined  that  this  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866.  Therefore,  no 
regulatory  analysis  is  required.  The 
Office  of  Management  and  Budget  has 
approved  information  collections 
associated  with  this  rule  under  control 
number  3220-0012. 

List  of  Subjects  in  20  CFR  Part  345 

Electronic  filing.  Paperwork 
elimination,  Railroad  unemployment 
insurance,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  out  in  the 
preamble,  the  Railroad  Retirement 
Board  proposes  to  amend  title  20, 
chapter  II,  Part  345  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  345— EMPLOYERS' 
CONTRIBUTIONS  AND 
CONTRIBUTION  REPORTS 

1.  The  authority  citation  for  part  345 
continues  to  read  as  follows: 

Authority:  45  U.S.C.  362(1). 

2.  Section  345.111  of  Subpart  B  is 
revised  to  read  as  follows: 

S345.111    Contribution  reports. 

(a)  General.  (1)  Except  as  provided  in 
paragraph  {a)(2)  of  this  section,  every 
employer  shall,  for  each  calendar 
quarter  of  each  year,  prepare  a 
contribution  report,  in  duplicate,  on 
Form  DC-1.  If  the  Form  DC-1  is  filed 
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electronically,  no  duplicate  submission 
is  required. 

(2)  ContrilAition  reports  of  employers 
who  are  required  by  State  law  to  pay 
compensation  on  a  weekly  basis  shall 
include  with  respect  to  such 
compensation  all  payroll  weeks  in 
which  all  or  the  major  part  of  the 
compensation  falls  within  the  period  for 
which  the  reports  are  required. 

(b)  Compensation  to  be  reported  on 
Fonn  DC-1.  Employers  shall  enter  on 
the  employer's  quarterly  contribution 
report,  prior  to  any  additions  or 
subtractions,  the  amount  of  creditable 
compensation  appearing  an  pajrrolls  or 
other  disbursement  documents  for  the 
corresponding  quarter  as  the  amount  of 
creditable  compensation  from  which  the 
contribution  payable  for  that  quarter  is 
to  be  computed. 

(Approved  by  the  Office  of  Management 
and  Budget  under  control  niunber  3220- 
0012) 

3.  Section  345.113  of  Subpart  B  is 
revised  to  read  as  follows: 

f  345.113    EMeudon  of  contribution 


(a)  Each  contribution  report  on  Form 
DC-1  shall  be  signed  by  hand  by: 

(1)  The  individual,  if  the  employer  is 
an  individual; 

(2)  The  president,  vice  president,  or 
other  duly  authorized  officer,  if  the 
employer  is  a  corporation;  or 

(3)  A  responsible  and  duly  authorized 
member  pr  officer  having  knowledge  of 
its  affairs  if  the  employer  is  a 
paitnnship  or  other  unincorporated 
organization. 

(b)  The  Form  DC-1  may  be  filed 
electronically  through  the  Board's 
authorized  agent.  If  filed  electronically, 
no  further  authentication  is  required. 

4.  Section  345.114  of  Subpart  B  is 
revised  to  read  as  follows: 

9349.114    Prawnood  tanns fof 


Each  employer's  contribution  report, 
together  with  any  prescribed  copies  and 
supporting  data,  shall  be  filled  out  in 
accordance  with  the  instructions  and 
regulations  applicable  thereto.  The 
prescribed  forms  may  be  obtained  from 
or  accessed  by  contacting  the  Board.  An 
employer  will  not  be  excused  from 
making  a  contribution  report  for  the 
reason  that  no  form  has  been  furnished 
to  such  employw.  Application  shoidd 
be  made  to  the  Board  for  the  prescribed 
forms  in  ample  time  to  have  die 
contribution  report  prepared,  verified, 
and  filed  with  die  Board  en  or  before 
the  due  date.  Contribution  reports  that 
have  not  been  so  prepared  wUl  not  be 
accepted  and  shall  not  be  considered 
filed  iat  purposes  of  §  345.115  of  this 


part.  In  case  the  prescribed  form  has  not 
been  obtained,  a  statement  made  by  the 
employer  disclosing  the  period  covered 
and  the  amoimt  of  compensation  with 
respect  to  which  the  contribution  is 
required  may  be  accepted  as  a  tentative 
contribution  report  if  accompanied  by 
the  amoimt  of  contribution  due.  If  filed 
within  the  prescribed  time,  the 
statements  so  made  will  relieve  the 
employer  from  liability  for  any  penalty 
imposed  under  this  part  for  the 
delinquent  filing  of  the  contribution 
report  provided  that  the  failure  to  file  a 
contribution  report  on  the  prescribed 
form  was  due  to  reasonable  cause  and 
not  due  to  willful  neglect,  and  provided 
further,  that  within  30  days  after  receipt 
of  the  tentative  report,  such  tentative 
report  is  supplemented  by  a 
contribution  report  made  on  the  proper 
form.  (Approved  by  the  Office  of 
Management  and  Budget  imder  control 
number  3220-0012) 

5.  Section  345.115  of  Subpart  B  is 
revised  to  read  as  follows: 

1345.115    Place  and  time  for  filing 
contribution  reports. 

Each  employer  shall  file  its 
contribution  report  with  the  Chief 
Financial  Officer,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois,  60611-2092,  or  the  Chief 
Financial  Officer's  designee.  The 
employer's  contribution  report  for  each 
quarterly  period  shall  be  filed  on  or 
before  the  last  day  of  the  calendar 
month  following  the  period  for  which  it 
is  made.  If  such  last  day  falls  on 
Saturday,  Simday,  or  a  national  legal 
holiday,  the  report  may  be  filed  on  the 
next  following  business  day.  If  mailed, 
reports  must  be  postmarked  on  or  before 
the  date  on  which  the  report  is  required 
to  be  filed. 

6.  Section  345.124  of  Subpart  B  is 
revised  to  read  as  follows: 

{345.124    RigM  to  appeal  tlw  amount  of  a 
contribution,  interest,  or  penalty. 

(a)  Except  as  otherwise  provided,  an 
employer  may  seek  administrative 
review  of  any  determination  with 
respect  to  any  contribution,  interest,  or 
penalty  made  under  this  part  by  filing 
a  request  for  reconsideration  with  the 
Chief  Financial  Officer  within  30  days 
after  the  mailing  of  notice  of  such 
determination.  An  employer  shall  have 
a  right  to  appeal  to  the  Board  from  any 
reconsideration  decision  under  this 
section  by  filing  notice  of  appeal  to  the 
Secretary  to  the  Board  within  14  days 
after  the  mailing  of  the  decision  on 
reconsideration.  Upon  receipt  of  a 
notice  of  an  appeal,  the  Board  may 
designate  one  of  its  officers  or 
employees  to  receive  evidence  and 


report  to  the  Board  under  the 
procedures  set  forth  in  part  319  of  this 
chapter.  An  appeal  of  the  contribution 
rate  is  made  imder  §  345.307  of  this 
part. 

(b)  Any  appeal  filed  under  this  part 
shall  not  relieve  the  employer  from 
filing  any  reports  or  paying  any 
contribution  required  under  this  part 
nor  stay  the  collection  thereof.  Upon  the 
request  of  an  employer,  the  Board  may 
relieve  the  employer  of  any  obligation 
required  under  this  part  pending  an 
appeal.  Unless  specifically  provided  by 
the  Board,  such  relief  shall  not  stay  the 
accrual  of  interest  on  any  disputed 
amount  as  provided  for  in  §  345.122  of 
this  part. 

7.  Section  345.307  of  Subpart  D  is 
revised  to  read  as  follows: 

§345.307    Rate  protest 

(a)  Request  for  reconsideration.  An 
employer  may  appeal  a  determination  of 
a  contribution  rate  computed  imder  this 
part  by  filing  a  request  for 
reconsideration  with  the  Director  of 
Assessment  and  Training  within  90 
days  after  the  date  on  which  the  Board 
notified  the  employer  of  its  rate  of 
contribution  for  the  next  ensuing 
calendar  year.  Within  45  days  of  the 
receipt  of  a  request  for  reconsideration, 
the  Director  shaU  issue  a  decision  on  the 
protest. 

(b)  Appeal  to  the  Board.  An  employer 
aggrieved  by  the  decision  of  the  Director 
of  Assessment  and  Training  under 
paragraph  (a)  of  this  section  may  appeal 
to  the  Board.  Such  appeal  shall  be  fUed 
with  the  Secretary  to  the  Board  within 
30  days  after  the  date  on  which  the 
Director  notified  the  employer  of  the 
decision  on  reconsideration.  The  Board 
may  decide  such  appeal  without  a 
hearing  or,  in  its  discretion,  may  refer 
the  matter  to  a  hearings  officer  pursuant 
to  part  319  of  this  chapter. 

(c)  Decision  of  the  Board  final.  Subject 
to  judicial  review  provided  for  in 
section  5(f)  of  the  RUIA,  the  decision  of 
the  Board  under  paragraph  (b)  of  this 
section  is  final  with  respect  to  all  issues 
determined  therein. 

(d)  Waiver  of  time  limits.  A  request  for 
reconsideration  or  appeal  imder  this 
section  shall  be  forfeited  if  the  request 
or  appeal  is  not  filed  within  the  time 
prescribed,  unless  reasonable  cause,  as 
defined  in  this  part,  for  failure  to  file 
timely  is  shown. 

(e)  Rate  pending  review.  Pending 
review  of  the  protested  rate,  the 
employer  shall  continue  to  pay 
contributions  at  such  rate.  Any 
adjustment  in  the  contributions  paid  at 
such  rate  as  the  result  of  an  app^  shall 
be  in  accordance  with  §  345.118  of  this 
part. 
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(f)  The  amount  of  a  contribution, 
interest,  or  penalty  may  be  protested  in 
accord  with  §  345.124  of  this  part. 

By  Authority  of  the  Board. 

Dated:  Januan,'  10.  2002. 
Beatrice  Ezerski, 
Secretary  to  the  Board. 
[FR  Doc.  02-1095  Filed  1-15-02;  8:45  ami 
BILUNG  CODE  790S-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 

[AMS-FRL-7129-2] 
RIN  2060-AJ73 

Control  of  Air  Pollution  From  New 
Motor  Vehicles  and  New  Motor  Vehicle 
Engines;  Proposed  Non-Confonnance 
Penalties  for  2004  and  Lirtsr  Model 
Year  Emission  Standards  for  Heavy- 
Duty  Diesel  Engines  and  Heavy-Outy 
Diesel  Vehicles 

AGEMCY:  Environmental  Protection 

Agency  (EPA). 

action:  Notice  of  proposed  rulemaking. 

summary:  EPA  is  proposing  that 
nonconformance  penalties  (NCPs)  be 
made  available  for  the  2004  and  later 
model  year  non-methane  hydrocarbons 
and  nitrogen  oxides  (NMHC+NOx) 
standard  for  heavy-duty  diesel  engines 
and  vehicles.  In  general  the  availability 
of  NCPs  allows  a  manufacturer  of  heavy- 
duty  engines  (HDEs)  or  heavy-duty 


vehicles  (HDVs)  (which  include  heavy 
light-duty  trucks)  whose  engines  or 
vehicles  fail  to  conform  with  certain 
applicable  emission  standards,  but  do 
not  exceed  a  designated  upper  limit,  to 
be  issued  a  certificate  of  conformity 
upon  payment  of  a  monetary  penalty. 
The  proposed  upper  limit  associated 
with  the  2004  emission  standard  for 
NMHC+NOx  is  4.5  grams  per  brake- 
horsepower-hour  for  light  and  medium 
heavy-duty  engines  and  urban  buses, 
and  6.0  grams  per  brake-horsepower- 
hour  for  heavy  heavy-duty  engines. 
DATES:  Public  comment:  We  must 
receive  your  comments  by  March  18, 

2002. 

Public  hearing:  We  will  hold  a  public 
hearing  regarding  this  proposed  rule  on 
February  15,  2002.  beginning  at  10:00 
a.m. 

ADDRESSES:  Comments:  We  must  receive 
your  comments  by  the  date  indicated 
under  DATES  above.  Send  paper  copies 
of  written  comments  (in  duplicate  if 
possible)  to  the  contact  person  listed 
below.  In  your  correspondence,  refer  to 
Docket  A-2000-30.  See  Section  VI.B  for 
more  information  on  comment 
procedures. 

PuWjc  hearing:  We  will  hold  a  public 
hearing  on  February  15,  2002  at  the 
Washington  Dulles  Airport  Marriott, 
45020  Aviation  Drive.  Dulles,  Virginia 
20166.  Phone:  (703-471-9500).  If  you 
want  tu  testify  at  the  hearing,  notify  the 
contact  person  listed  below  at  least  ten 
days  before  the  date  of  the  hearing.  See 
Section  VI.B  for  more  information  on 
the  public-hearing  procedures. 


Category 


Public  docket:  EPA's  Air  Docket 
makes  materials  related  to  this 
rulemaking  available  for  review  in 
Docket  No.  A-2001-30  located  at  U.S. 
Environmental  Protection  Agency 
(EPA),  Air  Docket  (6102),  Room  M- 
1500,  401  M.  Street,  SW,  Washington, 
DC  20460  (on  the  ground  floor  in 
Waterside  Mall)  from  8  a.m.  to  5:30 
p.m.,  Monday  through  Friday,  except  on 
government  holidays.  You  can  reach  the 
Air  Docket  by  telephone  at  (202)  260- 
4400.  We  may  charge  a  reasonable  fee 
for  copying  docket  materials,  as 
provided  in  40  CFR  part  2. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Borushko,  U.S.  EPA,  National 
Vehicle  and  Fuels  Emission  Laboratory, 
2000  Traverwood.  Ann  Arbor,  MI 
48105;  Telephone  (734)  214-4334;  Fax: 
(734)  214-^816;  E-mail: 
borushko.margaret@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

This  proposed  action  would  affect 
you  if  you  produce  or  import  new 
heavy-duty  diesel  engines  which  are 
intended  for  use  in  highway  vehicles 
such  as  trucks  and  buses  or  heavy-duty 
highway  vehicles.  The  table  below  gives 
some  examples  of  entities  that  may  have 
to  follow  the  proposed  regulations.  But 
because  these  are  only  examples,  you 
should  carefully  examine  the  proposed 
and  existing  regulations  in  40  CFR  part 
86.  If  you  have  questions,  call  the 
person  listed  in  the  FOR  FURTHER 
INFORMATION  CONTACT  section  above. 


Industry 


...^. 


NAICS- 
Codes 


336112 
336120 


SIC  Codes" 


3711 


Examples  of  potentially  regulated  entities 


Engine  and  truck  manufacturers 


"North  American  Industry  Classification  System  (NAICS). 
"Standard  Industrial  Classification  (SIC)  system  code. 


Access  to  Rulemaking  Documents 
Through  the  Internet 

Today's  proposal  is  available 
electronicsdly  on  the  day  of  publication 
bom  the  Environmental  Protection 
Agency  Internet  Web  site  listed  below. 
Electronic  copies  of  the  preamble, 
regulatory  language.  Draft  Technical 
Support  Document,  and  other 
documents  associated  with  today's 
proposal  are  available  from  the  EPA 
Office  of  Transportation  and  Air  Quality 
(formerly  the  Office  of  Mobile  Sources) 
Web  site  listed  below  shordy  after  the 
rule  is  signed  by  the  Administrator.  This 
service  is  bee  of  charge,  except  any  cost 
that  you  incur  for  connecting  to  the 
Internet. 


Environmental  Protection  Agency 
Web  Site:  http://www.epa.gov/fedrgstr/ 

(Either  select  a  desired  date  or  use  the 
Search  feature.) 

Office  of  Transportation  and  Air 
Quality  (OTAQ)  Web  Site:  http:// 
www.epa.gov/otaq/ 

(Look  in  "What's  New"  or  under  the 
"Heavy  Trucks/Buses"  topic.) 

Please  note  that  due  to  differences 
between  the  software  used  to  develop 
the  document  and  the  software  into 
which  document  may  be  downloaded, 
changes  in  format,  page  length,  etc.  may 
occur. 

Table  of  Contents 

I.  Background  and  Statutory  Authority 


A.  Background  to  Nonconformance  Penalty 
Rules 

B.  Statutory  Authority 

C.  Heavy-duty  Diesel  Consent  Decrees 

II.  Nonconformance  Penalties  for  2004  and 

Later  Heavy-Duty  Engines  and  Heavy- 
Duty  Vehicles 

A.  NCP  Eligibility:  Emission  Standards  for 
Which  NCPs  are  Proposed 

1.  Heavy-Duty  Diesel  NMHC-t-NOx 
Standard 

B.  NCP  Eligibility:  Emission  Standards  for 
Which  NCPs  are  Not  Proposed 

1.  Heavy-Duty  Gasoline  Standards 

2.  2004  Tier  2  Medium-duty  Passenger 
Vehicles  &  Heav>'  Light-duty  Trucks 

III.  Penalty  Rates 
A.  Parameters 

1.  Upper  Limit 

2.  Parameter  Values 

3.  Penalty  Curves 
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B.  Issues  and  Alternatives 

1.  Adjustment  to  Reflect  DiHerences  in 
Performance  (other  than  fuel  economy) 

2.  Projected  Fuel  Price 

3.  Discount  Rates 

IV.  Economic  Impact 

V.  Environmental  Impact 

VI.  Public  Participation 

A.  How  Do  I  Submit  Comments? 

B.  Will  There  Be  a  Public  Hearing? 
Vn.  Administrative  Requirements 

A.  Regulatory  Planning  and  Review: 
Executive  Order  12866 

B.  Regulatory  Flexibility  Act.  as  amended 
by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA).  5  use  601  et.  seq. 

C  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

F.  National  Technology  Transfer  and 
Advancement  Act 

G.  Executive  Order  13045:  Children's 
Health  Protection 

H.  Executive  Order  13132:  Federalism 
I.  Executive  Order  13211:  Energy  Effects 
J.  Plain  Language 

L  Background  and  Statutory  Authority 

A.  Background  to  Nonconformance 
Penalty  Rules 

Since  the  promulgation  of  the  first 
NCP  rule  in  1985,  NCP  rules  have 
generally  been  described  as  continuing 
"phases"  of  the  NCP  program.  The  first 
NCP  rule  (Phase  I),  sometimes  referred 
to  as  the  "generic"  NCP  rule, 
established  three  basic  criteria  for 
determining  the  eligibility  of  emission 
standards  for  nonconformance  penalties 
in  any  given  model  year  (50  FR  35374, 
August  30, 1985).  For  regulatory 
language,  see  40  CFR  86.1103-87.  First, 
the  emission  standard  in  question  must 
become  more  difficult  to  meet.  This  can 
ocau:  in  two  wajrs,  either  by  the 
emission  standard  itself  becoming  more 
stringent,  or  due  to  its  interaction  with 
another  emission  standard  that  has 
become  more  stringent.  Second, 
substantial  work  must  be  required  in 
order  to  meet  the  emission  standard. 
EPA  considers  "substantial  work"  to 
mean  the  application  of  technology  not 
previously  used  in  that  vehicle  or 
engine  class/subclass,  or  a  significant 
modification  of  existing  technology,  in 
order  to  bring  that  vehicle/engine  into 
compliance.  EPA  does  not  consider 
minor  modifications  or  calibration 
changes  to  be  classified  as  substantial 
work.  Third,  a  technological  laggard 
must  be  likely  to  develop.  Prior  NCP 
rules  have  considered  a  technological 
laggard  to  be  a  manufactvuer  who 
cannot  meet  a  particular  emission 
standard  due  to  technological  (not 
economic)  difficulties  and  who,  in  the 
absence  of  NCPs.  might  be  forced  firom 


the  marketplace.  EPA  will  make  the 
determination  that  a  technological 
laggard  is  likely  to  develop,  based  in 
large  part  on  the  above  two  criteria. 
However,  these  criteria  are  not  always 
sufficient  to  determine  the  likelihood  of 
the  development  of  a  technological 
laggard.  An  emission  standard  may 
become  more  difficult  to  meet  and 
substantial  work  may  be  required  for 
compliance,  but  if  that  work  merely 
involves  transfer  of  well-developed 
technology  from  another  vehicle  class,  it 
is  unlikely  that  a  technological  laggard 
would  develop. 

The  criteria  and  methodologies 
established  in  the  1985  rule  have  since 
been  used  to  determine  eligibility  and  to 
establish  NCPs  for  a  number  of  heavy- 
duty  emission  standards.  Phases  II,  III, 
rV,  and  V,  published  in  the  period  from 
1985  to  1996,  established  NCPs  that,  in 
combination,  cover  the  full  range  of 
heavy-duty — from  heavy  light-duty 
trucks  (6,000-8,500  pounds  gross 
vehicle  weight)  to  the  largest  diesel 
truck  and  urban  bus  engines.  NCPs  have 
been  established  for  hydrocarbons  (HC), 
carbon  monoxide  (CO),  nitrogen  oxides 
(NOx).  and  particulate  matter  (PM).  The 
most  recent  NCP  rule  (61  FR  6949, 
February  23, 1996)  established  NCPs  for 
the  1998  and  later  model  year  NOx 
standard  for  heavy-duty  diesel  engines 
(HDDEs),  the  1996  and  later  model  year 
for  Ught-Duty  Truck  3  (LDT3)  NOx 
standard,  and  the  1996  and  later  urban 
bus  PM  standard.  A  concurrent  but 
separate  final  rule  (61  FR  6944, 
February  23, 1996)  established  NCPs  for 
the  1996  LDT3  PM  standard.  The  NCP 
rulemaking  phases  are  summarized  in 
greater  detail  in  the  Draft  Technical 
Support  Document  for  this  proposal. 

B.  Statutory  Authority 

Section  206(g)  of  the  Clean  Air  Act 
(the  Act),  42  U.S.C.  7525(g),  requires 
EPA  to  issue  a  certificate  of  conformity 
for  HDEs  or  HDVs  which  exceed  a 
federal  emissions  standard,  but  do  not 
exceed  an  upper  limit  associated  with 
that  standard,  if  the  manufactiuer  pays 
an  NCP  established  by  rulemaking. 
Congress  adopted  section  206(g)  in  the 
Clean  Air  Act  Amendments  of  1977  as 
a  response  to  perceived  problems  with 
technology-forcing  heavy-duty 
emissions  standards.  Following 
International  Harvester  v.  Ruckelshaus, 
478  F.2d  615  (D.C.  Cir.  1973),  Congress 
realized  the  dilemma  that  technology- 
forcing  standards  were  likely  to  cause. 
If  strict  standards  were  maintained,  then 
some  manufacturers,  "technological 
laggards,"  might  be  unable  to  comply 
initially  and  would  be  forced  out  of  the 
marketplace.  NCPs  were  intended  to 
remedy  this  potential  problem.  The 


laggards  would  have  a  temporary 
alternative  that  would  permit  them  to 
sell  their  engines  or  vehicles  by 
payment  of  a  penalty.  At  the  same  time, 
conforming  manufactiuers  would  not 
suffer  an  economic  disadvantage 
compared  to  nonconforming 
manufacturers,  because  the  NCP  would 
be  based,  in  part,  on  money  saved  by  the 
technological  laggard  and  its  customer 
from  the  nonconforming  engine  or 
vehicle. 

Under  section  206(g)(1),  NCPs  may  be 
offered  for  HDVs  or  HDEs.  The  penalty 
may  vary  by  pollutant  and  by  class  or 
category  of  vehicle  or  engine.  HDVs  are 
defined  in  section  202(b)(3)(C)  of  the 
CAA  as  vehicles  in  excess  of  6,000 
pounds  gross  vehicle  weight  rating 
(GVWR).  The  light-duty  truck  (LDT) 
classification  includes  trucks  that  have 
a  GVWR  of  8500  lbs  or  less.  Therefore, 
certain  LDTs  may  be  classified  as  HDVs. 
Historically,  LDTs  up  through  6000  lbs 
GVWR  have  been  considered  "light 
light-duty  trucks"  (LLDTs)  and  LDTs 
between  6,001  and  8,500  poimds  GVWR 
have  been  considered  "heavy  light-duty 
trucks"  (HLDTs).  Based  on  various  new 
requirements  established  by  the  Clean 
Air  Act  Amendments  of  1990,  each  of 
these  two  light  truck  categories  has  been 
further  subdivided  into  groups  by 
weight.  The  LLDTs  are  classified  by 
weight  based  on  "loaded  vehicle 
weight,"  or  LVW,  which  maintains  its 
ciurent  definition:  curb  weight  plus  300 
lbs.  The  trucks  up  through  3750  lbs 
LVW  make  up  a  subclass  called  light- 
duty-trucks-1 ,  or  LDTl.  Those  greater 
than  3750  lbs  LVW  but  less  than  or 
equal  to  6000  lbs  GVWR  are  the  subclass 
light-duty-trucks-2,  or  LDT2.  The 
HLDTs  are  divided  at  5750  lbs  "adjusted 
loaded  vehicle  weight,"  or  ALVW. 
Adjusted  loaded  vehicle  weight  is  the 
average  of  the  curb  weight  and  the 
GVWR.  The  HLDTs  that  are  up  through 
5750  lbs  ALVW  are  called  light-duty 
trucks-3,  or  LDT3.  Those  above  5750  lbs 
ALVW  but  less  than  or  equal  to  8500  lbs 
GVWR  are  light-duty-trucks-4.  or  LDT4. 
The  LDT3  and  LDT4  subclasses  make 
up  the  HLDT  vehicle  class.  Since  NCPs 
can  only  be  established  for  heavy  duty 
vehicles  or  engines,  emission  standards 
for  light-duty  trucks  of  the  LDT3  and 
LDT4  categories  are  the  only  light-duty 
truck  categories  eligible  for  NQ*s. 

Section  206(g)(3)  requires  that  NCPs: 

•  Account  for  the  degree  of  emission 
nonconformity; 

•  Increase  periodically  to  provide 
incentive  for  nonconforming 
manufacturers  to  achieve  the  emission 
standards;  and 

•  Remove  the  competitive 
disadvantage  to  conforming 
manufacturers. 
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Section  206(g)  authorizes  EPA  to 
require  testing  of  production  vehicles  or 
engines  in  order  to  determine  the 
emission  level  on  which  the  penalty  is 
based.  If  the  emission  level  of  a  vehicle 
or  engine  exceeds  an  upper  limit  of 
nonconformity  established  by  EPA 
through  regulation,  the  vehicle  or 
engine  would  not  qualify  for  an  NCP 
imder  section  206(g)  and  no  certificate 
of  conformity  could  be  issued  to  the 
manufacturer.  If  the  emission  level  is 
below  the  upper  limit  but  above  the 
standard,  that  emission  level  becomes 
the  "compliance  level,"  which  is  also 
the  benchmark  for  warranty  and  recall 
liability;  the  manufacturer  who  elects  to 
pay  the  NCP  is  liable  for  vehicles  or 
engines  that  exceed  the  compliance 
level  in-use,  unless,  for  the  case  of 
HLDTs,  the  compliance  level  is  below 
the  in-use  standard.  The  manufacturer 
does  not  have  in-use  warranty  or  recall 
liability  for  emissions  levels  above  the 
standard  but  below  the  compliance 
level. 


C.  Heavy-duty  Diesel  Consent  Decrees 

On  October  22, 1998,  the  Department 
of  Justice  and  the  Environmental 
Protection  Agency  announced 
settlements  with  seven  major 
manufacturers  of  diesel  engines  that 
represent  a  majority  of  the  diesel  engine 
market.  The  settlements  resolved  claims 
that  they  installed  comptUer  software  on 
heavy  duty  diesel  engines  that  turned 
off  the  engine  emission  control  system 
diuing  highway  driving  in  violation  of 
the  CAA's  prohibition  on  defeat  devices 
(42  use  7522(a)(3)).  The  settlements 
were  entered  by  the  Court  on  July  1, 
1999.  These  consent  decrees  writh  the 
Federal  Government  contained  a 
number  of  provisions  applying  to  heavy- 
duty  on-road,  and  in  some  cases, 
nonroad,  engines.  Specific  to  the 
engines  that  would  be  addressed  by  the 
proposed  2004  NCPs,  the  decrees  permit 
the  continued  use  of  non-complying 
engines  for  a  period  of  time  (although 
emissions  are  capped  by  limits 
associated  with  new  supplemental  test 
procedtues).  Other  elements  of  these 
consent  decrees  include  a  program 
under  which  the  consent  decree 
manufacturers  are  required  to  invest 
considerable  resources  to  evaluate 
instrumentation  and  methodologies  for 
on-road  testing.  Because  the  Consent 
Decrees  refer  to  NCPs  for  the  2004 
model  year,  if  published,  promulgation 
of  this  rule  would  have  an  impact  on  the 
penalties  determined  under  the  Consent 
Decrees. 


n.  Nonconformance  Penalties  for  2004 
and  Later  Heavy-Duty  Engines  and 
Heavy-Duty  Vehicles 

A.  NCP  Eligibility:  Emission  Standards 
for  Which  NCPs  are  Proposed 

1.  Heavy-Duty  Diesel  NMHC+NOx 
Standard 

As  discussed  in  section  III. A.,  EPA 
must  determine  that  three  criteria  are 
met  in  order  to  determine  an  NCP 
should  be  established  in  any  given 
model  year.  For  the  model  year  2004 
heavy-duty  diesel  NMHC+NOx 
standard,  we  believe  these  criteria  have 
been  met  and  it  is  therefore  appropriate 
to  establish  NCPs  for  the  2004  model 
year  NMHC+NOx  standard. 

The  first  criteria  requires  that  the 
emission  standard  in  question  must 
become  more  difficult  to  meet.  This  is 
the  case  with  the  2004  NMHC+NOx 
standard.  The  previous  emission 
standards  for  this  category  are  4.0  g/ 
bhp-hr  NOx  and  1.3  g/bhp-hr  HC.  The 
2004  standards  is  a  combined 
NMHC+NOx  standard  of  2.4  g/bhp-hr, 
or  optionally  a  2.5  g/bhp-hr 
NMHC+NOx  with  a  limit  of  0.5  g/bhp- 
hr  NMHC.i  When  promulgated,  the 
Agency  concluded  that  the  2004 
standard  was  a  technology  forcing 
standard,  and  therefore  it  is  logical  to 
conclude  the  standard  is  more  difficult 
to  meet. 

The  second  criteria  which  must  be 
met  in  order  for  EPA  to  determine  that 
an  NCP  should  be  established  is 
substantial  work  must  be  required  to 
meet  the  emission  standard.  This 
criteria  has  also  been  met.  As  discussed 
in  both  the  1997  final  rule  (See  62  FR 
54694 ,  October  2 1 , 1 99  7 )  which 
established  the  2004  standards,  as  well 
as  the  2000  final  rule  (See  65  FR  59896, 
October  6,  2000)  which  reaffirmed  those 
standards,  EPA  projected  that  new 
emission  control  technologies  would  be 
needed  to  achieve  the  2004  standards. 
In  these  previous  rulemakings  EPA 
pointed  to  technologies  such  as  cooled 
exhaust  gas  recirculation  (EGR)  and 
variable  geometry  turbochargers  (VGT) 
as  some  of  the  technologies 
manufactiuers  could  use  to  meet  the 
2004  standards.  Such  technologies  have 
not  previously  been  used  in  the  on- 
highway  heavy-duty  diesel  market,  and 
EPA  estimated  substantial  research  and 
development  efforts  by  the  engine 
manufactiuers  would  be  imdertaken  to 
meet  the  2004  standards.  We  continue 


'  NMHC  stands  for  non-methane  hydrocarbons, 
which  is  a  measure  of  total  hydrocarbons  with  the 
methane  emissions  subtracted  out.  For  typical  on- 
highway  diesel  fueled  heavy-duty  engines,  methane 
emissions  are  on  the  order  of  10  percent  of  the  total 
hydrocarbon  emissions. 


to  believe  such  nevv  technologies  will  be 
used  by  a  number  of  engine 
manufacturers,  and  in  fact  several 
manufacturers  have  indicated  in  recent 
statements  they  will  use  new  emission 
control  technologies  in  order  to  achieve 
the  2004  standards. 2 

The  final  criteria  for  EPA  to  determine 
that  an  NCP  should  be  established  is 
that  a  technological  laggard  is  likely  to 
develop.  EPA  has  several  reasons  to 
believe  a  technological  laggard  is  likely. 
First,  during  our  recent  discussions  with 
a  number  of  engine  manufacturers, 
several  manufacturers  have  indicated 
they  may  not  be  able  to  make  the 
necessary  technological  changes  to  meet 
the  2004  emission  standards  for  some  of 
their  high  horsepower  ratings  by  model 
year  2004.  Manufactiuers  have 
indicated  that  while  they  are  continuing 
to  develop  cooled  EGR  systems  and 
associated  technologies  (such  as 
advanced  ttirbocharger  technologies) 
and  have  reached  no  definitive 
conclusion,  they  are  concerned 
regarding  their  ability  to  comply  in  2004 
with  these  higher  horsepower  engines. 
Engines.with  higher  horsepower  ratings 
typically  operate  at  higher  boost  levels 
(higher  intake  manifold  pressures),  as 
well  as  higher  fueling  rates.  This  is  the 
case  on  today's  engines.  With  the 
addition  of  cooled  EGR,  boost  levels 
must  be  increased  even  fiuther  in  order 
to  accommodate  EGR  while  maintaining 
the  same  power  ratings.  This  can  push 
both  peak  cylinder  presstues  and 
tmbocharger  designs  to  their  physical 
limitations.  While  manufacturers  are    > 
exploring  a  number  of  technologies  to 
extend  the  current  limitations,  they  are 
concerned  with  their  ability  to  do  so 
with  all  of  the  currently  available  power 
ratings  between  now  and  2004. 

Second,  diuing  recent  discussions 
with  engine  manufacturers,  one 
manufactiuer  has  indicated  that  some 
low  volume  engine  families  currently 
available  may  not  be  ready  by  2004.  A 
low  volume  engine  family  may  require 
specific  and  targeted  research  and 
development  efforts  in  order  to  comply 
with  the  2004  standards,  and  it  is 
reasonable  to  expect  that  manufacturers 
may  focus  their  efforts  on  these  low 
volume  products  later  in  the 
development  process,  and  time  may  be 
too  short  to  bring  the  product  into 
compliance  for  Ae  2004  model  year. 

Finally,  in  the  final  rule  completed  in 
2000  which  reaffirmed  the  2004 
NMHC+NOx  standard,  three  engine 
manufactures  as  well  as  the  Engine 
Manu&cturers  Association  (EMA), 


2  See  press  releases  from  Caterpillar  Inc.. 
Cummins.  Detroit  Diesel  Corp.  and  Mack,  available 
in  EPA  Air  Docket  A-2001-30. 
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commented  that  EPA  should  establish 
NCPs  for  the  2004  standards.  ^  EMA 
commented  the  standards  "will  be 
technology-forcing  and  likely  will  result 
in  the  inability  of  some  engine 
manufacturers  and/ or  engme  families  to 
comply  with  the  standards."  Detroit 
Diesel  Corp.  commented  "Meeting  the 
2004  standards  will  require  the  use  of 
sophisticated  new  emission  control 
technology  and  will  require  emission 
durability  evaluation  over  a  greatly 
extended  useful  life  period.  *  *  *  Any 
development  setbacks  or  misjudgement 
regarding  the  capability  or  durability  of 
the  new  emission  control  technology 
could,  at  the  last  minute,  put  an  engine 
manufactiuer  into  a  laggard  position 
and  prevent  certification  of  an  engine 
family.  The  likelihood  of  a  technological 
laggard  for  2004  is  at  least  as  great  and 
probably  much  greater  than  for  other 
standards  for  which  NCPs  have  been 
provided."  When  we  finalized  the 
reaffirmation  of  the  2004  NOx+NMHC 
standard  in  2000  we  agreed  that  the 
standards  were  technology-forcing  and 
that  sophisticated  technologies  would 
be  required,  and  thus,  that  the  first  two 
eligibility  criteria  were  likely  met. 
However,  we  concluded  at  the  time  that 
it  was  too  early  to  determine  the 
likelihood  of  a  technological  laggard, 
and  further,  that  it  was  not  necessary  to 
attempt  to  make  such  a  judgement  at 
that  tiiaie.  Now  we  are  a  year  closer  to 
implementation  of  the  2004  standards, 
and  manufacturers  have  not  revoked 
their  claims  that  the  likelihood  of  a 
technological  laggard  is  high.  The  fact 
that  sevoral  engine  manufacturers  as 
well  as  a  major  trade  organization  have 
indicated  they  believe  a  technological 
laggard  is  likely  to  develop  is  an 
important  indicator  for  the  Agency 
regarding  the  technological  laggard 
criteria. 

Based  on  this  information,  the  Agency 
believes  it  is  reasonable  to  conclude  that 
a  technological  laggard  is  likely  to 
develop  for  the  2004  NMHC+NOx 
standards.  | 

B.  NCP  Eligibility:  Emission  Standards 
for  Which  NCPs  are  Not  Proposed 

1.  Heavy-Duty  Gasoline  Standards 

In  a  final  rule  published  on  October 
6,  2000  (65  PR  59896),  EPA  established 
more  stringent  emission  standards  for 
all  heavy-duty  gasoline  (or  "Otto-cycle") 
vehicles  and  engines.  These  standards 
took  two  forms:  A  chassis-based  set  for 
complete  vehicles  under  14,000  pounds 
GVWR  (the  chassis-based  program),  and 


'  See  EPA  Air  Docket  A-98-32.  comments  from 
Navistar  (item  IV-D-29).  Mack  Truck  (IV-D-06). 
Detroit  Diesel  Corp.  (IV-D-28).  and  EMA  (IV-D- 
05). 


an  engine-based  set  for  all  other  Otto- 
cycle  heavy-duty  engines  (the  engine- 
based  program).  Each  of  the  two 
programs  has  an  associated  averaging, 
banuidng,  and  trading  (ABT)  program. 
The  new  standards  generally  take  effect 
starting  with  the  2005  model  year,  but 
manufactiu-ers  are  provided  with  two 
additional  options  for  early  compliance, 
each  of  which  provides  additional 
flexibility  relative  to  the  2005  model 
year  complicmce  option. 

We  have  considered  the  potential 
need  for  NCPs  to  be  provided  for  the 
new  standards  applicable  to  Otto-cycle 
heavy-duty  engines  and  vehicles,  and 
have  concluded  at  this  time  that  NCPs 
are  not  required  for  any  of  these 
standards.  We  recognize  that  in  general 
these  new  standards  represent  an 
increase  in  stringency  over  the  prior 
federal  standards,  and  thus,  that  the  first 
criterion  for  NCP  eligibility  is  satisfied. 
While  some  additional  work  is  likely 
required  to  meet  these  new  standards, 
the  second  and  third  eligibility  criteria 
are  not  satisfied. 

With  respect  to  the  chassis-based 
standards,  manufacturers  will  largely  be 
using  vehicles  already  certified  to 
California  standards  to  meet  the  federal 
requirements.  The  new  federal  chassis- 
based  standards  effectively  extend  the 
ciurent  California  medium-duty  vehicle 
standards  to  a  nationwide  basis. 
California  began  requiring  some 
vehicles  to  meet  these  standards  in 
1998,  and  the  phase-in  reached 
completion  in  the  2001  model  year. 
Thus,  manufacturers  will  be  producing 
a  fleet  of  vehicles  for  California  that 
meets  the  new  federal  chassis-based 
requirements  several  years  prior  to 
having  to  introduce  the  vehicles  on  a 
nationwide  basis.  The  technology 
required  to  meet  the  new  federal 
standards  has  therefore  already  been 
successfully  demonstrated  on  this  class 
of  vehicles,  and  manufacturers  have  up 
to  several  additional  years  to  further 
develop  and  improve  these  systems 
prior  to  introducing  them  nationwide. 
Therefore,  for  vehicles  required  to  meet 
the  chassis-based  standards,  we  do  not 
believe  that  substantial  work,  as 
described  above,  will  be  necessary  to 
meet  the  new  standards.  For  similar 
reasons,  as  well  as  the  fact  that 
manufactiuers  have  not  raised  the 
possibility  of  requiring  NCPs,  we  do  not 
believe  that  a  technological  laggard  is 
likely  to  develop  for  this  class  of 
vehicles. 

Vehicles  meeting  the  new  engine- 
based  standards  will  generally  be 
employing  more  advanced  versions  of 
technologies  that  are  currently  in  use. 
such  as  advanced  catalytic  converters 
and  closed  loop  electronic  control  of  the 


air-fuel  ratio.  All  heavy-duty  Otto-cycle 
engines  are  already  equipped  with 
three-way  catalysts,  and  some  recently 
introduced  engines  featuring  precise  air/ 
fuel  control  and  superior  catalyst 
designs  have  been  certified  at  levels 
below  the  most  stringent  standards 
included  under  the  three  optional 
compliance  programs.  In  fact,  the  level 
of  the  engine-based  standard  under  the 
optional  programs  that  manufactiuers 
are  likely  to  select  (1.5  grams  per  brake- 
horsepower-hoiu)  is  consistent  with  the 
recommendations  of  two  manufacturers 
providing  comment  on  the  rule.  Given 
these  factors,  we  do  not  believe  that  a 
technological  laggard  is  likely  to 
emerge.  Thus,  for  vehicles  required  to 
meet  the  engine-based  standards,  we  do 
not  believe  that  substantial  work,  as 
described  above,  will  be  necessary  to 
meet  the  new  standards. 

In  addition,  the  three  compliance 
options  that  we  included  in  the  rule 
were  developed  through  discussions 
with  manufactiuers,  and  based  on  those 
discussions  we  believe  that  these 
options  are  viable  options  that  provide 
a  range  of  choices  and  offer 
manufacturers  flexibility  to  fit  the 
program  with  their  product  planning. 
Due  to  the  availability  of  these  options 
and  the  discussions  with  manufacturers, 
we  do  not  believe  that  a  technological 
laggard  is  likely  to  develop  with  respect 
to  any  of  the  new  Otto-cycle  heavy-duty 
vehicle  or  engine  standees.  The  ABT 
programs  also  offer  considerable 
additional  flexibility  to  meet  the  new 
standards. 

In  conclusion,  based  on  the  factors 
described  above,  we  do  not  believe  that 
there  is.  sufficient  evidence  at  this  time 
that  either  substantial  work  is  required 
to  meet  the  new  standards  or  that  a 
technological  laggard  is  likely  to 
develop.  Therefore,  we  are  not 
proposing  NCPs  for  any  of  the  Otto- 
cycle  heavy-duty  emission  standards. 

2.  2004  Tier  2  Medium-duty  Passenger 
Vehicles  &  Heavy  Light-duty  Trucks 

In  December  1999.  EPA  promulgated 
a  new  set  of  emission  control 
requirements  for  heavy-duty  vehicles 
with  a  GVWR  between  6,001  and  10,000 
lbs.  (See  65  FR  6698,  February  10. 
2000).  These  requirements  were 
implemented  as  part  of  EPA's  Tier  2 
vehicle  emission  control  program. 
Begiiming  in  2004,  heavy  light-duty 
trucks  ( HLDTs)  and  mediiun-duty 
passenger  vehicles  (MDPVs)  are 
combined  in  an  averaging  set  which 
must  meet  a  fleet  average  NOx  emission 
standard  of  0.20  g/mi.  The  program 
phases  in  at  25/50/75/100%  of  each 
years  sales  over  the  period  2004-2007. 
Those  not  included  in  this  fleet  average 
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must  meet  the  ciurent  standards.  This  is 
referred  to  as  the  interim  program. 
Beginning  in  2008,  the  fleet  must 
average  50%  at  0.20  g/mi  NOx  and  the 
remaining  50%  at  0.07  g/mi  NOx  on 
average.  And,  by  2009  the  fleet  must 
average  0.07  g./mi  NOx.  This  is  referred 
to  as  the  Tier  2  program.  This  fleet 
average  includes  all  covered  vehicles 
without  regard  to  fuel-tjrp>e  or 
combustion  cycle.  To  be  considered  as 
part  of  the  average,  vehicle  families 
must  certify  to  NOx.  NMOG.  CO,  HCHO. 
and  PM  standards  in  one  of  a  number 
of  the  emission  "bins."  There  are  11 
bins  available  for  the  interim  program 
and  eight  for  the  Tier  2  program.  In 
order  for  a  family  to  qualify  for  the 
program  it  need  only  be  able  to  certify 
in  ue  top  bin  of  each  program. 

EPA  believes  that  NCPs  are  not 
necessary  for  either  the  interim  or  Tier 
2  programs  applicable  to  HLDTs  and 
MDPVs.  While  the  standard  will  be 
more  difficult  to  meet,  it  does  not 
involve  "substantial  work"  as  defined  in 
the  regulation  and  discussed  above,  nor 
does  EPA  expect  there  to  be  a 
"technological  laggard."  The  technology 
needed  to  meet  these  standards  is  well 
understood  now,  and,  as  discussed  in 
the  rulemaking,  there  are  already  a    • 
niunber  of  vehicle  families  capable  of 
meeting  the  requirements.  To  enable 
this  technology  further,  EPA  has 
promulgated  fuel  quality  requirements 
for  gasoline  and  diesel  fuel  aimed  at 
substantially  reducing  sulfur  content 
and  thus  enabling  hi^y  efficient 
aftertreatment  technology. 

Beyond  that,  these  programs  are 
constructed  with  a  phase-in,  which 
means  that  there  is  ample  opportunity 
for  technological  development  with  the 
potentially  more  difficidt  vehicle 
configiuations  deferrable  until  the  final 
year  of  each  program's  phase-in. 
Flulhermore,  the  programs  are  based  on 
fleet  average  standards  independent  of 
fuel  or  combustion  cycle  and  do  not 
limit  emission  standards  to  the  fleet 
average.  In  order  to  be  certified,  a 
vehicle  family  need  only  qualify  in  one 
of  the  emission  bins.  For  the  interim 
and  Tier  2  programs  there  are  three  bins 
above  the  average.  Generally,  the  top  bin 
in  the  interim  program  was  constructed 
such  that  current  technology  vehicles 
could  qualify.  The  top  bin  of  the  Tier  2 
program  was  set  at  the  fleet  average 
value  of  the  interim  program. 

The  program  also  includes  a  number 
of  flexibilities  designed  to  enhance 
compliance.  These  include  a  provision 
to  allow  the  generation  of  credits 
through  early  banking,  manufacturer- 
developed  alternative  phase-in 
schedides,  deficit  carryforward  for  the 
fleet  average,  and  a  number  of 


technology  phase-in  flexibilities  such  as 
in-use  standards  and  alternative 
certification  test-cycles. 

In  conclusion,  given  the  significant 
flexibilities  and  options  contained  in 
the  Tier  2  rule,  we  are  not  proposing 
NCPs  for  2004  and  later  model  year 
HLDTs  or  MDPVs. 

m.  Penalty  Rates 

This  proposed  rule  is  the  most  recent 
in  a  series  of  NCP  rulemakings.  The 
discussion  of  penalty  rates  in  the  Phase 
IV  rulemaking  (58  FR  68532,  December 
28, 1993),  Phase  III  rulemaking  (55  FR 
46622,  November  5. 1990),  the  Phase  II 
rulemaking  (50  FR  53454,  December  31, 
1985)  as  well  as  the  Phase  I  rulemaking 
(50  FR  35374,  August  30, 1985)  are 
incorporated  by  reference.  This  section 
briefly  reviews  the  penalty  rate  formula 
and  discusses  how  EPA  arrived  at  the 
penalty  rates  in  this  proposed  rule. 

A.  Parameters 

As  in  the  previous  NCP  rules,  we  are 
specifying  the  NCP  formula  for  each 
standard  using  the  following 
parameters:  COCso.  COC90.  MC50,  F,  and 
UL.  The  NCP  formula  is  the  same  as  that 
promulgated  in  the  Phase  I  rule.  As  was 
done  in  previous  NCP  rules,  costs 
include  additional  manufacturer  costs 
and  additional  owner  costs,  but  do  not 
include  certification  costs  because  both 
complying  and  noncomplying 
manufacturers  must  inciu  certification 
costs.  COC50  is  an  estimate  of  the 
industry-wide  average  incremental  cost 
per  engine  (references  to  engines  are 
intended  to  include  vehicles  as  well) 
associated  with  meeting  the  standard  for 
which  an  NCP  is  offered,  compared  with 
meeting  the  upper  limit.  More  precisely, 
the  values  of  COC50  presented  here  are 
estimates  of  the  sales  weighted  mean 
incremental  cost.  We  request  comment 
regarding  whether  it  would  be  more 
appropriate  to  set  COC50  equal  to  the 
50th  percentile  costs  of  compliance  (i.e., 
median)  instead  of  the  mean  costs. 
Commenters  supporting  the  use  of  the 
median  costs  should  address  whether 
such  an  approach  would  reveal 
confidential  business  information. 

COC90  is  EPA's  best  estimate  of  the 
90th  percentile  incremental  cost  per- 
engine  associated  with  meeting  the 
standard  for  which  an  NCP  is  offered, 
compared  with  meeting  the  associated 
upper  limit.  MC50  is  an  estimate  of  the 
industry-wide  average  marginal  cost  of 
compliance  per  unit  of  reduced 
pollutant  associated  with  the  least  cost 
effective  emission  control  technology 
installed  to  meet  the  new  standard. 
MCjo  is  measured  in  dollars  per  g/bhp- 
hr  for  HDEs.  F  is  a  factor  used  to  derive 
MC90.  the  90th  percentile  marginal  cost 


of  compliance  with  the  NCP  standard 
for  engines  in  the  NCP  category.  MC^o 
defines  the  slope  of  the  penalty  rate 
curve  near  the  standard  and  is  equ&l  to 
MCso  multiplied  by  F.  UL  is  the  upper 
limit  above  which  no  engine  may  be 
certified.  UL  is  specified  for  each  of  the 
four  service  classes  for  which  NCPs  are 
being  proposed. 

The  derivation  of  the  proposed  cost 
parameters  is  described  in  a  support 
document  entitled  "Draft  Technical 
Support  Document:  Nonconformance 
Penalties  for  2004  Highway  Heavy-Duty 
Diesel  Engines,"  which  is  available  in 
the  public  docket  for  this  rulemaking. 
All  costs  are  presented  in  2001  dollars. 
Because  we  are  trying  to  account  for 
cost  differences  at  the  point  of  sale,  all 
costs  were  converted  to  net  present 
value  (NPV)  for  calendar  year  2004    . 
using  a  discount  rate  of  7.0  percent.  The 
upper  limits  applicable  to  a  pollutant 
emission  standard  are  described  in  the 
following  section. 

We  requested  cost  information  from 
several  of  the  engine  manufacturers  for 
each  engine  model  that  they  plan  to 
produce  for  model  year  2004.  We  used 
these  estimates  along  with  all  other 
available  information  to  estimate  the 
average  and  90th  percentile  compliance 
costs.  However,  as  we  have  in  previous 
NCP  rules,  we  relied  heavily  on  the 
manufacturers'  projections  of  their  own 
costs,  especially  for  fixed,  hardware, 
and  warranty  costs.  We  request 
comment  on  the  availability  of  other 
data  to  estimate  these  costs  on  a 
manufactiuer-specific  basis. 

It  is  important  to  note  that  this 
analysis  differs  from  the  analyses  for  the 
model  year  2004  standard-setting 
rulemakings  in  three  basic  ways: 

(1)  The  goal  of  this  analysis  is  to 
estimate  manufacturer  and  operator 
costs  diuing  the  first  year  of  the  new 
standards  rather  than  to  project  the 
long-term  costs. 

(2)  The  baselines  for  calculation  of 
compliance  costs  differ  significantly  due 
to  issues  associated  with  the  Consent 
Decrees. 

(3)  We  now  have  more  detailed 
information  about  costs  identified  in  the 
earlier  analysis,  as  well  as  cost 
categories  not  previously  included. 

Thus,  the  costs  estimated'here  are  not 
comparable  to  the  estimates  described 
in  the  standard-setting  rulemakings. 
These  differences  arediscussed  in  detail 
in  Chapter  3  of  the  Draft  Technical 
Support  Document  for  this  rulemaking, 
and  only  a  summary  will  be  presented 
here. 

First,  it  is  necessary  for  this  NCP 
analysis  to  focus  solely  on  the 
compliance  costs  associated  with  the 
first  year  of  production,  while  standard- 
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setting  analyses  require  a  longer  term 
view.  This  is  most  significant  with 
respect  to  the  costs  associated  with 
hardware,  reliability  (warranty,  repairs, 
and  associated  costs),  and  fuel 
consumption.  Manufacturers  often  make 
significant  progress  in  reducing  these 
costs  with  additional  time. 

Second,  as  is  discussed  in  Section 
111(A)(1)  of  this  preamble,  the  engine 
designs  currently  produced  and  sold 
under  the  Consent  Decrees  lead  us  to 
propose  an  Upper  Limit  value  of  6.0  g/ 
bhp-hr  NMHC+NOx.  for  the  heavy- 
heavy  duty  service  class,  which 
fundamentally  changes  the  cost 
analysis.  The  penalty  rate  {actors  are 
based  on  the  compliance  costs 
associated  with  lowering  the  emissions 
from  model  year  2001  engines  to  the 
2004  standard.  For  heavy-heavy  duty 
engines  the  NCPs  are  therefore  based  on 
the  compliance  costs  associated  with 
lowering  the  emissions  from  6.0  g/bhp- 
hr  NMHC+NOx  to  the  2004  standard  of 
2.5g/bhp-hr  NMHC+NOx-  This  analysis 
was  not  performed  in  the  standards- 
setting  rules,  and  therefore  the  costs 
estimates  in  the  standard-setting  rule 
and  this  NCP  proposal  are  not 
comparable.  For  the  standard-setting 
ndes,  we  estimated  the  compliance 
costs  associated  with  bringing  an  engine 
which  meets  the  current  NOx  standard 
of  4.0  g/bhp-hr  into  compliance  with  the 
2.5g/bhp-hr  NMHC+NOx.  Even  for  the 
other  service  classes,  where  we  have 
proposed  an  Upper  Limit  based  directly 
on  die  4.0  g/bhp-hr  NOx  standard,  the 
Impact  on  engine  designs  of  the  alleged 
defeat  device  strategies  used  by  a 
number  of  engine  memufacturers  over 
the  past  decade  makes  comparison 
between  the  standard-setting  rule  cost 
analysis  and  this  analysis  difficidt. 

Finally,  for  this  NCP  proposal  we 
have  received  new  information  since  the 
standard-setting  FRMs.  This  included 
more  detailed  estimates  of  actual 
manufacturer  costs,  plus  data  on  a  few 
additional  cost  items  which  were  not 
part  of  the  standards-settiqg  rulemaking 
analysis.  Specifically,  we  have  included 
new  cost  items  for  vehicle  manufecturer 
costs,  post-warranty  repairs,  and 
revenue  impacts  (lost  revenue  due  to  the 
increased  weight  of  the  engine  and  the 
loss  in  freight  capacity).  We  did  not 
have  this  information  during  the 
standard-setting  rule.  As  a  residt  of  the 
three  factors  summarized  above,  the 
costs  estimated  in  this  NCP  proposal  are 
not  directly  comparable  to  the  estimates 
described  in  the  standard-setting 
rulemakings. 

The  significance  of  the  various  cost 
categories  varied  with  service  class.  For 
example,  the  largest  costs  for  light- 
heavy  duty  were  hardware  costs,  while 


fuel  costs  were  relatively  low.  However, 
for  heavy-heavy  duty,  the  fuel  costs 
represent  about  half  of  the  total  cost  of 
compliance. 

1.  Upper  Limit 

The  upper  limit  is  the  emission  level 
established  by  regulation  above  which 
NCPs  are  not  available  and  a  heavy  duty 
engine  cannot  be  certified  or  introduced 
into  commerce.  CAA  section  206(g)(2) 
refers  to  the  upper  limit  as  a  percentage 
above  the  emission  standard,  set  by 
regulation,  that  corresponds  to  an 
emission  level  EPA  determines  to  be 
"practicable."  The  upper  limit  is  an 
important  aspect  of  the  NCP  regulations 
not  only  because  it  establishes  an 
emission  level  above  which  no  engine 
can  be  certified,  but  it  is  also  a  critical 
component  of  the  cost  analysis  used  to 
develop  the  NCP  factors.  The 
regulations  specify  that  the  relevant 
NCP  costs  for  determining  the  COC50 
and  the  COC90  factors  aie  the  difference 
between  an  engine  at  the  upper  limit 
and  one  that  meets  the  new  standards 
(see  40  CFR  86.1113-87). 

The  regulatory  approach  adopted 
under  the  NCP  rules  sets  the  Upper 
Limit  (UL)  at  the  prior  emission 
standard  when  a  prior  emission 
standard  exists  and  that  standard  is 
changed  and  becomes  more  stringent. 
EPA  concluded  that  the  UL  shoidd  be 
reasonably  achievable  by  all 
manufacturers  with  vehicles  in  the 
releveuit  class.  It  should  be  within  reach 
of  all  manufacturers  of  HDEs  or  HDVs 
that  are  currently  allowed  so  that  they 
can.  if  they  choose,  pay  NOPs  and 
continue  to  sell  their  engines  and 
vehicles  while  finishing  their 
development  of  complying  engines.  A 
manufacturer  of  a  previously  certified 
engine  or  vehicle  should  not  be  forced 
to  immediately  remove  an  HDE  or  HDV 
from  the  market  when  an  emission 
standard  becomes  more  stringent.  The 
prior  emissions  standard  meets  these 
goals,  because  manufacturers  have 
already  certified  their  vehicles  to  that 
standard. 

EPA  also  concluded  that  the  prior 
emission  standard  is  the  appropriate 
upper  limit  when  an  emission  standard 
is  tightened  by  operation  of  another 
standard.  EPA  recognized  that  the 
previous  standard  would  not  necessarily 
represent  the  level  that  is  reasonably 
achievable  by  all  manufacturers  mth 
engines  in  the  relevant  class,  but  in 
practice  the  prior  standard  should  be 
achievable  in  almost  all  cases.  EPA 
rejected  a  suggestion  that  the  upper 
limit,  in  such  cases,  should  be  more 
stringent  than  the  prior  emission 
standard,  because  it  woidd  be  very 
difficult  to  identify  a  limit  that  would  be 


within  reach  of,  and  could  be  met  by, 
all  manufacturers. 

In  this  case,  the  new  standard  is  a 
limit  on  the  combination  of 
NOx+NMHC,  while  the  prior  regulatory 
standards  are  separate  limits,  one  for 
NOx  and  one  for  total  HC.  For  a  large 
portion  of  the  industry,  there  are  also 
emissions  limits  set  imder  judicial 
Consent  Decrees,  many  of  which  vary 
from  the  regulatory  standards,  in 
particular  for  the  heavy-heavy  service 
class  as  discussed  latter  in  this  section. 
In  this  situation,  there  is  no  simple  way 
to  determine  the  appropriate  prior 
emission  standard  to  use  as  an  Upper 
Limit.  One  option  would  be  to  add  the 
current  NOx  and  HC  standards  together, 
resulting  in  a  5.3  NOx+NMHC  standard. 
Another  option  would  recognize  that 
the  HC  standard  has  resulted  in 
emissions  of  NMHC  that  are  generally  at 
0.5  or  below,  producing  NOx+NMHC 
levels  consistent  with  a  standard  of  4.5 
for  engines  meeting  a  4.0  g/bhp-hr  NOx 
standard.  If  there  were  no  Consent 
Decree  emissions  limits,  and  the  entire 
industry  was  already  operating  at  these 
levels,  a  4.5  standard  would  be  more 
consistent  with  the  policy  and  purposes 
of  40  CFR  86.1104-91,  the  general 
regidatory  provision  addressing  Upper 
Limits.  A  NOx+NMHC  standard  of  5.3 
would  in  effect  allow  for  increases  in 
NOx  above  the  current  regulatory 
emissions  standards,  because  there  is  no 
reason  to  expect  NMHC  levels  would 
increase  above  0.5.  The  UL  is  designed 
to  allow  continued  production  of 
current  engines,  but  not  to  allow 
backsliding. 

EPA  also  considered  the  CD  emissions 
limits  in  this  analysis,  as  they  establish 
leg^y  binding  requirements  on  the 
manuifecturers  that  directly  affect  the 
way  engine  manufacturers  design  their 
engines.  In  many  cases  it  is  the  CD 
limits,  and  not  the  regulatory  standards, 
that  are  the  controlling  factor  and 
dictate  the  level  of  emissions  control 
required  on  engines  produced  during 
the  term  of  the  Decrees.  Since  the  role 
of  an  NCP  is  to  address  the  real  world 
problems  associated  with  a  transition 
fit>m  a  prior  emissions  requirement  to  a 
new  more  stringent  requirement,  it  is 
appropriate  to  take  the  CD  requirements 
into  accoimt  where  the  levels  required 
under  the  CD  are  in  fact  the  controlling 
factor  in  establishing  the  prior  level  of 
control. 

For  light  heavy-duty,  medium  heavy- 
duty,  and  urban  bus  engines,  the  CD 
requirements  are  consistent  with  the 
regulatory  requirements  for  FTP 
standards  and  the  defeat  device 
prohibition.  Manufacturers  are  currently 
certifying  to  the  emissions  levels 
provided  under  the  CD.  An  examinatibn 
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of  model  year  2001  certification  data 
shows  that  for  both  CD  and  non-CD 
engine  manufacturers,  engines  are 
generally  being  certified  with  HC 
emissions  below  0.3  g/bhp-hr,  and  no 
engines  in  these  service  classes  certified 
to  the  4.0  g/bhp-hr  NOx  standard  have 
a  combined  NOx  plus  HC  emission  level 
greater  than  4.5  g/bhp-hr.^  Hence,  an  UL 
of  4.5  NOx+NMHC  on  the  FTP  would  be 
most  consistent  with  the  policy 
approach  embodied  in  40  CFR  86.1104- 
91. 

For  heavy  heavy-duty  engines, 
however,  the  CD  provides  a  significantly 
different  approach.  For  these  engines, 
limits  are  set  for  Euro  III  and  NTE  levels 
that  allow  for  significantly  higher 
emissions  off  the  FTP  than  EPA  would 
expect  to  allow  under  the  defeat  device 
prohibition.  While  the  FTP  standard 
under  the  CD  is  the  same  as  in  the 
regulations,  it  is  the  level  of  off-cycle 
control  that  drives  the  design 
requirements  for  the  engine 
manufacturers.  They  are  the  legal 
requirements  that  drive  the  level  of 
control  embodied  in  the  engine  design. 
Model  year  2001  certification  data 
shows  that  combined  HC  and  NOx 
emissions  for  these  engines  are  at  or 
below  6.0  g/bhp-hr  when  measured 
using  the  Euro  HI  test.^ 

This  NCP  rulemaking  focuses  on 
technological  laggards,  which  woiddl)e 
those  heavy-duty  engines  that  need 
more  lead  time  to  comply  with  the  2004 
NOx+NMHC  standard.  For  heavy  heavy- 
duty  engines,  the  prior  actual  level  of 
control  that  they  are  now  achieving  and 


*EPA  Memorandum  "Summary  of  Model  Year 
2001  Heavy-duty  Diesel  Engine  HC  and  NOx 
Certification  Data",  copy  available  in  the  docket  for 
this  rulemaking. 

*  EPA  Memorandum  "Simmiary  of  Model  Year 
2001  Heavy-duty  Diesel  Engine  HC  and  NOx 
Certification  Data",  copy  available  in  the  docket  for 
this  rulemaking. 


certifying  to  is  driven  by  the  CD  levels. 
As  such,  an  UL  at  the  level  of  control 
required  under  the  CD  would  set  a  level 
that  is  within  the  reach  of  all  such 
manufacturers,  including  the 
technological  laggards.  It  would  be 
reasonably  achievable  by  all 
manufacturers  in  this  class,  and  would 
avoid  forcing  the  technical  laggards  to 
remove  an  engine  from  the  market  when 
the  2004  emissions  standards  go  into 
effect.  This  UL  would  be  consistent  with 
the  policy  embodied  in  the  NCP 
regulations. 

EPA  recognizes  that  under  the  d)  this 
group  of  heavy-duty  engines  is  also 
required  to  achieve  the  2004  emissions 
levels  by  October  2002.  However,  as 
discussed  before,  EPA  has  determined 
that  there  is  likely  to  be  a  technological 
laggard  for  purposes  of  meeting  this 
standard  in  2004.  The  prior  deadline  in 
the  CD  does  not  change  this 
determination,  and  means  only  that 
such  manufacturers  would  also  be 
subject  to  the  constraints  in  the  CD, 
including  its  compliance  and 
enforcement  provisions.  EPA  also 
recognizes  that  the  CD  calls  for 
compliance  with  a  4.0  NOx  standard  on 
the  FTP  with  a  6.0  NOx  standard  for  the 
Euro  ni,  and  the  UL  we  are  proposing 
is  for  the  FTP.  Setting  the  UL  at  6.0 
NOx+NMHC  for  the  FTP  would  be 
expected  to  allow  continued  production 
of  engines  with  NOx  at  their  CD  levels, 
as  the  Euro  III  levels  would  not  be 
expected  to  raise  serious  concerns  about 
compliance  with  the  defeat  device 
prohibition. 

EPA  also  considered  an  UL  or  4.5  or 
5.3  for  the  heavy  heavy-duty  engines  An 
UL  of  4.5  NOx+NMHC  would 
significantly  reduce  the  level  of  off- 
cycle  emissions  for  these  engines,  but 
would  do  it  by  requiring  significant 
design  changes  at  the  same  time  design 


work  is  underway  to  meet  the  2.5 
standard.  It  is  questionable  whether 
there  is  adequate  lead  time  to 
accomplish  this  in  time  for  2004  model 
year,  and  it  is  not  consistent  with  the 
policy  underlying  the  NCP  regulation 
concerning  ULs.  In  addition,  the 
majority  of  the  heavy-heavy  cost 
numbers  obtained  by  EPA  htim  industry 
involved  bringing  an  engine  to 
compliance  frx>m  the  CD  levels  to  the 
2004  levels,  and  not  for  reducing  frt>m 
some  third  level  to  the  2004  levels.  EPA 
does  not  believe  it  could  readily 
develop  the  cost  figures  for  such  a 
development  phase.  An  UL  of  5.3 
NOx+NMHC  would  involve  a  hybrid  of 
these  two  options — it  would  involve 
some  change  from  the  CD  levels,  but 
less  of  a  change  than  going  to  the  4.5 
level. 

Of  the  three  possible  ULs  for  heavy 
heavy-duty  engines,  EPA  believes  that 
6.0  NOx+NMHC  is  most  consistent  with 
the  policy  approach  embodied  in  40 
CFR  86.1104-91.  The  cost  calculation  in 
this  proposal  are  based  on  this  as  the 
UL.  However,  EPA  invites  comment  on 
using  an  UL  of  either  5.3  or  4.5 
NOx+NMHC,  including  information  on 
the  technology  such  an  engine  would 
use  to  comply  with  either  5.3  or  4.5,  as 
well  as  the  costs  associated  with  these 
options. 

2.  Parameter  Values 

We  propose  that  the  values  in  Table 
1  (in  2001  dollars)  be  used  in  the  NCP 
formula  for  thje  2004  and  later  model 
year  NMHC+NOx  standard  of  2.5  g/bhp- 
hr  for  diesel  heavy-duty  engines  and 
diesel  urban  bus  engines  at  full  useful 
life.  The  derivation  of  these  parameters 
is  described  in  the  Draft  Technical 
Support  Document  for  this  rulemaking. 
We  request  comment  on  our  estimates  of 
these  parameters. 
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Table  1  .—Proposed  NCP  Calculation  Parameters 


Parameter 


COCso 
COC90 
MCso  •• 

F 

UL  


Light  heavy- 
duty  diesel  en- 
gines 


$1,080 

$2,610 

^$2,000 

1.3 

M.5 


Medium 

heavy-duty 

diesel  engines 


$3,360 

$6,870 

'$1,800 

1.3 

M.5 


Heavy-duty 
diesel  engines 


$8,940 

$14,790 

1  $7,200 

1.3 

'6.0 


Urt>an  bus  en- 
gines 


$4,400. 

$7,120. 

'  $4,900 

1.3 

M.5 


'  Per  gram  per  brake-horsepower-hour. 

3.  Penalty  Curves  '  ' 

The  calculation  parameters  listed  in 
Table  1  are  used  to  calculate  the  penalty 
rates  for  each  heavy-duty  service  class. 
These  parameters  are  used  in  the 
penalty  rate  formulas  which  are  defined 


in  the  existing  NCP  regulations  (See  40 
CFR  86.1113(a)(1)  and  (2)).  Using  the 
parameters  in  Table  1,  and  the  equations 
in  the  regulations,  we  have  plotted 
penalty  rates  versus  compliance  levels 
for  each  service  class  in  Figures  1-4 


below.  These  penalty  curves  are  for  the 
first  year  of  use  of  the  NCPs.  that  is.,  the 
annual  adjustment  factors  specified  in 
the  regulations  have  been  set  equal  to 
one. 
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Figure  1 :  Light-heavy  Penalty  Curve 
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Figure  2:  Medium-heavy  Penalty  Curve 


2004  Medium-heavy  Duty  Diesel  Engine  NCPs 
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Figure  3:  Heavy-heavy  Penalty  Curve 


2004  Heavy-heavy  Duty  Diesel  Engine  NCPs 
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Figure  4:  Urban  Bus  Penalty  Curve 


2004  Urban  Bus  Heavy-duty  Engine  NCPs 
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B.  Issues  and  Alternatives 

The  Clean  Air  Act  requires  EPA  to  set 
the  NCPs  "to  remove  any  competitive 
disadvantage  to  manufacturers  whose 
engines  or  vehicles  achieve  the  required 
degree  of  emission  reduction".  The 
analysis  presented  in  detail  in  the  Draft 
Technical  Support  Dociunent  deals  with 
an  assessment  of  the  cost  of  compliance, 
using  essentially  the  same  methodology 
that  has  historically  been  used  to 
establish  NCPs.  We  believe  that  our 
estimates  of  the  costs  are  appropriate 
and  that  the  methodology  is  soimd.  In 
establishing  prior  NCP  rules,  we  have 
frequently  made  it  clear  that  satisfying 
the  statutory  objective  of  protecting  the 
complying  manufacturer  was 
paramount. 

The  NCP  generic  rule  establishes  an 
approach  which  attempts  to  remove  any 
competitive  disadvantage  to  compljdng 
manufactiuers  by  assessing  a  cost  to  the 
manufacturer  of  a  non-complying 
engine  in  the  form  of  an  NCP,  with  the 
expectation  that  this  cost  is  at  least 
equivalent  to  or  exceeds  the  value  of  the 
competitive  benefit  gained  by  building  a 
noncomplying  engine.  Imposing  such  a 
cost  is  a  way  to  level  the  playing  field 
without  interfering  in  the  actual 
marketing  or  pricing  of  the  engines.  The 
problem  here  is  that  for  some  factors  it 
is  hard  to  quantify  with  certainty  the 
value  of  this  competitive  benefit,  and 
EPA  is  concerned  that  the  calculation 
may  not  remove  all  competitive 
disadvantages. 

1.  Purchaser  Perception  Effects  on 
Competition 

A  manufacturer  of  a  non-complying 
engine  generally  gains  a  competitive 
advantage  or  benefit  of  two  types.  The 
first  typically  involves  production 
expenses  saved  by  not  producing  a 
complying  engine,  such  as  fixed  costs, 
hardware  costs,  and  the  like.  The 
second  category  involves,  in  some  cases, 
the  competitive  benefits  gained  by 
producing  an  engine  that  has  better 
performance  characteristics  compared  to 
a  complying  engine,  including  reduced 
operating  expenses  for  the  purchasers  of 
noncomplying  engines.  In  addition, 
manufacturers  may  realize  a  reduced 
niunber  of  warranty  claims  by 
producing  current  technology 
noncomplying  engines. 

The  first  category  is  easier  to  quantify, 
as  it  involves  considering  costs  directly 
incurred  by  the  industry,  and  it  is 
generally  easier  to  get  a  fuller 
quantification  of  amounts  in  categories 
such  as  hardware  costs.  The  second 
category  is  much  harder  to  quantify 
with  certainty.  For  example,  as 
discussed  below  with  respect  to  fuel 


economy,  the  actual  amoimt  of  savings 
to  the  operator  will  vary  based  on 
several  factors.  An  even  harder  to 
quantify  competitive  advantage  is  the 
benefit  in  the  marketplace  from 
producing  an  engine  that  is,  or  may  be 
perceived  to  perform  better,  such  as 
being  more  durable  or  reliable,  and  thus 
less  prone  to  malfunction  or  breeikdown. 
Including  the  cost  of  warranty  claims 
and  related  expenses  for  the  new 
technology  engines  in  the  NCP  is  one 
way  to  take  into  consideration  the 
expected  durability  of  complying 
engines.  Including  this  cost  helps  to 
level  the  playing  field  with  respect  to 
this  increased  cost  experienced  by 
manufactiuers  of  complying  engines. 
This  cost  component  of  the  NCP  is 
therefore  like  the  costs  in  the  first 
category — out  of  pocket  expenses 
experienced  by  complying 
manufacturers  that  a  non-complying 
manufactiirer  might  otherwise  avoid. 

There  is  significant  imcertainty  as  to 
whether  warranty  and  related  costs  in 
the  NCP  calculation  fully  reflect  the 
competitive  benefit  gained  in  the 
marketplace  by  a  non-complying  engine. 
This  competitive  benefit  could  readily 
be  greater  than  the  out-of-pocket 
warranty  expenses  paid  by  the 
manufacturer  of  a  complying  engine. 
For  example,  non-complying  engines 
may  be  either  perceived  or  may  in  fact 
be  more  reliable  during  the  early  years 
of  the  transition  to  the  new  technology 
engines.  This  difference  in  performance 
gives  a  competitive  advantage  to 
producers  of  noncomplying  engines.  In 
order  to  remove  this  advantage,  the  cost 
of  an  NCP  needs  to  account  for  the 
marketplace  value  of  this  difference  in 
performance. 

However,  it  is  hard  to  quantify  this 
value  with  certainty.  For  example  it  is 
hard  to  quaiitify  in  dollar  terms  thie 
value  purchasers  will  attribute  to  a  real 
or  perceived  difference  in  dinability  or 
reliability.  There  is  little  real  world 
experience  with  the  new  technology 
engines;  hence  it  will  be  hard  for  a 
purchaser  to  judge  with  certainty  the 
actual  difference  in  reliability  and  the 
increased  costs  associated  with  it.  It  is 
also  unlikely  that  the  dollar  amount  of 
a  warranty  claim  would  fully  reflect  the 
loss  in  value  expected  from  a 
malfunction  or  breakdown.  The 
purchaser  experiences  both  the  repair 
expenses  as  well  as  down  time  for  their 
equipment,  disruption  of  their  business, 
and  other  potential  adverse  impacts, 
which  may  not  be  fully  covered  by 
payment  of  a  warranty  claim.  Especially 
where  there  is  little  historical  evidence 
to  rely  on  regarding  a  new  technology, 
there  may  be  significant  uncertainty 
concerning  the  reliability  of  new 


technology  engines  when  they  are  first 
introduced,  and  the  value  a  pinchaser 
places  on  the  proven  reliability  of  an 
older  technology  engine  may  therefore 
be  magnified.  While  this  proposal 
includes  costs  related  to  downtime  and 
demurrage  expenses  during  warranty 
repairs  in  the  NCP,  it  is  not  clear  how, 
as  part  of  a  business  decision,  the 
engine  purchasers  will  trade-off  higher 
pinchase  costs  for  the  noncomplying 
engine  versus  the  imcertainty  of  the 
reliability  and  durability  of  die  new 
technology. 

This  is  potentially  a  significant  issue 
in  this  action  because  there  is  reason  to 
believe  that  manufacturers  may  choose 
to  make  extensive  use  of  NCPs  and 
continue  to  produce  pre-2004 
technology  engines.  As  has  been  the 
case  in  past  NCP  rules,  where  a 
noncomplying  manufactiner  does 
essentially  nothing  in  terms  of  new 
technology  (i.e.,  produces" an  upper 
limit  engine),  it  must  pay  an  NCP  based 
on  COGw-  The  noncomplying 
manufacturer  would  then  raise  prices  on 
its  engines  to  levels  comparable  to  those 
for  complying  engines  in  order  to  be 
able  to  capture  back  at  least  part  of  that 
NCP  (the  portion  related  to  first  price 
increase).  The  noncomplying 
manufacturer  may  even  be  able  to 
cltarge  a  premium  (relative  to  the  first 
price  increase  of  the  complying 
manufacturer)  if  the  engine  purchaser 
perceives  its  "old  technology"  engine  to 
be  more  desirable  than  the  relatively 
improven  new  technology  engine. 

Thus,  in  siunmary.  we  have  three 
related  factors  affecting  the  issue  of 
whether  the  proposed  NCP  would 
remove  competitive  disadvantage 
(purchase  price,  operating  cost, 
purchaser  perception).  Even  with  an 
NCP  set  at  a  level  which  addresses 
quantifiable  cost  differences  between 
complying  and  non-complying  engines, 
in  the  eyes  of  the  purchaser  there  still 
may  be  an  advantage  to  paying  the 
hi^er  first  cost  for  an  engine  (including 
the  NCP)  with  known  performance. 

It  is  difficult  to  establish  the  degree  to 
which  the  NCP  calculation  discussed 
above  will  fully  remove  any  competitive 
advantage  for  non-compliers  attributable 
to  purchaser  perception.  Therefore,  EPA 
is  requesting  comment  on  whether  there 
is  an  additional  factor  that  should  be 
included  in  the  NCP  calculation  and  on 
methods  to  value  these  potential 
performance  advantages.  If  engine 
purchaser  perception  favors 
noncomplying  engines,  this  affects 
market  share  and  thus  business 
viability,  per  engine  amortized  fixed 
costs,  and  overall  profitability. 
Therefore,  we  are  considering  adding  a 
factor  to  the  NCP  formula  to  address 
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such  an  advantage  if  it  exists,  and  there 
is  an  appropriate  way  to  quantify  it. 
Conceptually,  such  a  factor  would  need 
to  be  equal  to  the  purchase  price 
difference  at  which  a  potential 
purchaser  would  be  indifferent  between 
purchasing  a  complying  and  non- 
complying  engine,  after  accounting  for 
all  of  the  factors  that  are  currently 
included  in  the  proposed  hX3P 
calculation  (e.g.,  fuel  costs, 
maintenance,  warranty,  demurrage,  and 
the  revenue  impact  of  additional  engine 
weight.  These  factors  are  discussed  in 
more  detail  in  the  draft  Technical 
Support  Document  for  this  proposal. 
EPA  requests  comment  on  whether  such 
an  additional  factor  is  needed  here  and 
if  so  what  is  the  appropriate  means  to 
implement  this  adjustment. 
Ck>nunenters  who  believe  that  such  a 
factor  is  appropriately  included  in  the 
NCP  calculation  should  provide  an 
empirical  and  quantitative  basis  for 
calculating  the  appropriate  level  at 
which  to  set  it  j 

2.  Projected  Fuel  Price 

One  of  the  most  significant  categories 
of  cost  is  the  impact  of  the  standards  on 
fuel  consumption  rates.  However,  this 
cost  element  is  difficult  to  estimate 
because  actual  fuel  costs  will  vary  based 
on  the  price  of  the  fuel  and  on  the 
vehicle  operation.  We,  therefore,  are 
requesting  comment  on  our  estimates  of 
the  economic  impact  of  increased  fuel 
consymption. 

Fuel  price  varies  with  time  and  with 
location.  According  to  the  Energy 
Information  Administration  (EIA),  the 


national  average  highway  diesel  fuel 
price  in  February  of  1999  was  95  cents 
per  gallon  (with  taxes)  ,_but  in  October 
of  2000  it  was  $1.67  per  gallon  (with 
taxes).  That  represents  a  76  percent 
increase  in  the  fuel  price  within  a  two 
year  period.  The  average  price  for  diesel 
fuel  over  the  past  five  years  was  $1.25 
per  gallon.  This  kind  of  variation  makes 
it  difficult  to  project  future  prices.  For 
our  analysis,  we  estimated  the  fuel  price 
to  be  $1.50  for  2004  and  2005.  This  is 
equal  to  the  national  average  highway 
diesel  fuel  price  for  last  year.  We  are 
requesting  comment  on  the  use  of  the 
five-year  average  price  of  $1.25  per 
gallon.  Our  analysis  projects  that  fuel 
costs  will  be  five  cents  per  gallon  higher 
after  2005  to  account  for  the  additional 
cost  of  the  very  low  sulfur  fuel  that  will 
be  required  beginning  in  2006.  This 
would  also  be  true  if  we  started  with  the 
five-year  average  price  instead  of  the 
2000  price.  Given  the  difficulty  in 
projecting  future  fuel  prices,  we  are  also 
requesting  comments  on  the  concept  of 
adjusting  the  NCP  based  on  price  of 
diesel  fuel.  This  could  be  done  in  two 
ways.  First,  we  could  adjust  the  NCP  by 
regulation  before  thp  beginning  of  the 
2004  model  year  if  we  determine  that 
the  fuel  price  used  to  determine  the 
NCP  inputs  is  no  longer  appropriate. 
Second,  we  could  finalize  in  this 
rulemaking  a  regulatory  provision  that 
makes  COCjo,  COC90  and  MC50 
functions  of  the  national  average 
highway  diesel  fuel  price  in  the 
preceding  year  (or  preceding  five  years). 
This  would  be  similar  to  the  use  of  the 
Consumer  Price  Index  to  adjust  the 


penalties  for  inflation  (see  40  CFR 
86.113-87(a)(4).  The  NCP  could  be 
adjusted  "automatically"  using  the 
latest  EIA  estimate  of  national  average 
highway  diesel  fuel  price,  or  some  other 
independent  estimate. 

In  addition,  at  any  given  time,  fuel 
prices  before  taxes  can  vary  regionally 
by  as  much  as  ±10  percent  from  the 
national  average.  This  is  compounded 
by  differences  in  state  taxes,  which  vary 
£rom  8  to  29  cents  per  gallon.  This 
regional  variability  is  potentially 
significant  for  our  90th  percentile 
analysis.  Some  trucks  may  operate 
locally  in  an  area  that  has  fuel  prices 
significantly  higher  than  the  national 
average.  However,  we  believe  that  the 
number  of  these  trucks  will  be  relatively 
small,  and  thus  did  not  include  a 
regional  fuel  price  component  in  our 
90th  percentile  analysis.  Nevertheless, 
we  request  comment  on  this  issue. 

Another  important  factor  in 
estimating  fuel  cost  is  how  much  fuel  a 
model  year  2004  vehicle  will  use  over 
its  lifetime.  This  is  most  important  for 
heavy-heavy  duty  engines.  Some 
vehicles  may  be  scrapped  after  their 
useful  life  (435,000  miles)  while  others 
may  be  rebuilt  more  than  once  and  not 
be  scrapped  imtil  after  2  million  miles. 
Thus,  the  fuel  cost  could  vary  by  a 
factor  of  four  ft'om  one  vehicle  to 
another.  The  mileage  estimates  that  we 
used  in  our  analysis  are  shown  in  the 
table  below.  You  shoi4d  read  the  Draft 
Technical  Support  Document  for  more 
information  about  how  we  used  these 
mileage  estimates. 


Estimates  of  Lifetime  Vehicle  Miles  Traveled  (VMT)  Used  in  Cost  Analysis 


VMT  for  average 
vehicle 


VMT  used  for 
COC90  analysis 


Light  Heavy 

Medium  Heavy 
Heavy  Heavy  .. 


209,000 
262,000 
767,000 


280,000 

343,000 

1,000,000 


Finally,  our  methodology  for 
calculating  the  cost  of  changes  in  fuel 
consumption  uses  estimates  of  average 
miles  driven  per  gallon  of  fuel  used. 
These  estimates  are  14.0,  8.0  and  6.0 
miles  per  gallon  (MPG)  for  light-, 
medium,  and  heavy-heavy  duty, 
respectively.  We  used  these  same 
estimates  for  both  the  COCso  and  COC90 
analyses.  Using  different  estimates 
could  significantly  change  the  projected 
costs.  For  a  typical  light-heavy  duty 
vehicle,  where  we  are  projecting  a 
decrease  in  the  brake-specific  fuel 
consumption  rate,  using  a  higher  MPG 
rate  would  increase  net  costs  for  a  given 
number  of  miles  traveled  because  the 


fuel  savings  would  be  reduced.  The 
opposite  is  true  for  medium-  and  heavy- 
heavy  duty,  where  we  project  increases 
in  brake-specific  fuel  consumption 
rates.  For  these  larger  engines,  using  a 
higher  MPG  rate  woidd  decrease  net 
costs  for  a  given  number  of  miles 
traveled.  We  request  conunent  on  these 
MPG  estimates. 

3.  Discoimt  Rates 

All  of  the  compliance  costs  in  this 
analysis  are  presented  in  terms  of  net 
present  value  (NPV)  for  calendar  year 
2004.  This  means  that  costs  that  occur 
before  2004  are  adjusted  upward,  and 
costs  that  occur  after  2004  are  adjusted 


downward  to  reflect  the  time  or 
opportunity  value  of  the  money 
involved,  (i.e.,  discoimted). 

In  our  analysis,  each  manufactiuer's 
pre-production  investment  costs  were 
adjusted  upward  to  reflect  the  lost 
opportunity  cost  or  the  cost  of 
borrowing  the  capital  for  the 
investment.  A  manufacturer  would 
typically  seek  to  set  its  prices  to  recover 
this  adjusted  investment  from  sales 
within  the  first  several  years  of 
production.  We  used  a  seven  percent 
annual  discoimt  rate  for  these  costs,  as 
we  have  done  in  previous  analyses  for 
pre-production  costs.  EPA  also  used  a 
seven  percent  discount  rate  in 
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Regulatory  Impact  Analyses  for  the  1997. 
and  2000  FRMs  that  established  the 
2004  standards.  This  rate  is  based  on 
studies  which  indicate  that  this  has 
been  a  reasonable  opportunity  cost  of 
diverting  private  capital  to  support 
Federal  regulatory  objectives  (See  OMB 
Circular  At94;  available  at 
www.whitehouse.gov/omb/circulars/ 
a094/a094.html).  We  request  comment 
in  whether  this  rate  is  appropriate  for 
the  opportimity  costs  for  the  period  of 
1998  through  2003,  the  time  period 
when  the  2004  model  year  investment  is 
being  made  by  the  manufactiirers. 

The  NPV  analysis  also  requires  that 
all  in-use  operating  costs  be  adjusted 
downward  to  reflect  the  time  value  of 
money  for  future  costs.  More 
specifically,  the  stream  of  operating 
costs  must  be  discounted  to  make  them 
equivalent  to  costs  incurred  at  the  time 
of  purchase.  Truck  purchasers  would 
use  this  approach  before  purchase  when 
comparing  future  operating  costs  of  two 
or  more  engines  before  purchase.  We 
used  a  seven  percent  discount  rate  for 
these  costs  as  well.  However,  there  is 
evidence  in  other  contexts  that  users 
might  apply  a  different  discount  rate 
than  seven  percent  when  considering 
future  operating  costs  during  a  purchase 
decision.  We  request  comment  on 
whether  there  is  evidence  to  support  the 
application  of  such  an  alternative 
discoimt  rate  to  operating  costs  in  the 
various  segments  of  the  heavy  duty 
engine  market.  Your  comments  in 
support  of  an  alternative  discount  rate  (a 
higher  or  lower  value)  should  include  a 
discussion  of  the  supporting  economic 
and  business  rationale  for  the 
alternative  rate.  We  have  included  an 
example  of  the  impact  on  the  NCP 
parameters  fi'om  using  a  smaller 
discount  rate  (three  percent)  in  the  draff 
Technical  Support  Dociunent  for  this 
proposal. 

IV.  Economic  Impact 

Because  the  use  of  NCPs  is  optional, 
manufacturers  have  the  flexibility  and 
will  likely  choose  whether  or  not  to  use 
NCPs  based  on  their  ability  to  comply 
with  emissions  standards.  If  no  HDE 
manufacturer  elects  to  use  NCPs,  these 
manufacturers  and  the  users  of  their 
products  will  not  incur  any  additional 
costs  related  to  NCPs.  NCPs  remedy  the 
potential  problem  of  having  a 
manufacturer  forced  out  of  the 
marketplace  due  to  that  manufacturer's 
inability  to  conform  to  new,  strict 
emission  standards  in  a  timely  manner. 
Without  NCPs,  a  manufacturer  which 
has  difficulty  certifying  HDEs  in 
conformance  with  emission  standards  or 
whose  engines  fail  a  SEA  has  only  two 
alternatives:  fix  the  nonconforming. 


engines,  perhaps  at  a  prohibitive  cost,  or 
prevent  their  introduction  into 
commerce.  The  availability  of  NCPs 
provides  manufacturers  with  a  third 
alternative:  continue  production  and 
introduce  into  commerce  upon  payment 
of  a  penalty  an  engine  that  exceeds  the 
standard  until  an  emission  conformance 
technique  is  developed.  Therefore, 
NCPs  represent  a  regulatory  mechanism 
that  allows  affected  manufacturers  to 
have  increased  flexibility.  A  decision  to 
use  NCPs  may  be  a  manufacturer's  only 
way  to  continue  to  introduce  HDEs  into 
conunerce. 

V.  Environmental  Impact 

When  evaluating  the  environmental 
impact  of  this  proposed  rule,  one  must 
keep  in  mind  that,  under  the  Act,  NCPs 
are  a  consequence  of  enacting  new, 
more  stringent  emissions  requirements 
for  heavy  duty  engines.  Emission 
standards  are  set  at  a  level  that  most,  but 
not  necessarily  all,  manufacturers  can 
achieve  by  the  model  year  in  which  the 
standard  becomes  effective.  Following 
International  Harvester  v.  Ruckelsbaus, 
478  F.  2d  615  (D.C.  Cir.  1973),  Congress 
realized  the  dilemma  that  technology- 
forcing  standards  were  likely  to  cause, 
and  allowed  manufacturers  of  heavy- 
duty  engines  to  certify  nonconforming 
vehicles/engines  upon  the  payment  of 
an  NCP,  under  certain  conditions.  This 
mechanism  would  allow 
manufacturers)  who  cannot  meet 
technology-forcing  standards 
immediately  to  continue  to  manufacture 
these  nonconforming  engines  while  they 
tackle  the  technological  problems 
associated  with  meeting  new  emission 
standard(s).  Thus,  as  part  of  the 
statutory  structure  to  force  technological 
improvements  without  driving 
manufacturers  out  of  the  market,  NCPs 
provide  flexibility  that  fosters  long-term 
emissions  improvement  through  the 
setting  of  lower  emission  standards  at 
an  earlier  date  than  could  otherwise  be 
possible.  By  design,  NCPs  encourage  the 
technological  laggard  that  is  using  NCPs 
to  reduce  emission  levels  to  the  more 
stringent  standard  as  quickly  as  < 
possible. 

However,  we  believe  that  the 
potential  exists  for  there  to  be  more 
widespread  use  of  the  NCPs  proposed  in 
this  rule  in  comparison  to  prior  NCPs, 
thus  indicating  the  possibility  for  an 
environmental  impact  somewhat  greater 
in  magnitude  than  we  have  suggested  in 
prior  NCP  rules.  Nevertheless,  we 
believe  that  any  such  impacts  would  be 
short-term  in  nature.  By  including  an 
annual  adjustment  factor  that  increases 
the  levels  of  the  penalties,  the  NCP 
program  is  structured  such  that  the 
incentives  to  produce  engines  that  meet 


the  standards  increase  year-by-year.  The 
practical  impact  of  this  adjustment 
factor  is  that  the  NCPs  will  rapidly 
become  an  obsolete  option  for  non- 
complying  manufacturers.  However,  we 
have  no  way  of  predicting  at  this  time 
how  many  manufacturers  wiU  make  use 
of  the  proposed  NCPs,  or  how  many 
engine  families  would  be  subject  to  the 
NCP  program.  Because  of  these 
uncertainties  we  are  unable  to 
accurately  quantify  the  potential  impact 
the  proposed  NCPs  might  have  on 
emission  inventories,  although,  as  stated 
above,  any  impacts  are  expected  to  be 
short-term  in  nature. 

VI.  Public  Participation 

We  request  comment  on  all  aspects  of 
this  proposal.  This  section  describes 
how  you  can  participate  in  this  process. 

A.  How  Do  I  Submit  Comments? 

We  are  opening  a  formal  comment 
period  by  publishing  this  document.  We 
will  accept  comments  for  the  period 
indicated  under  DATES  above.  If  you 
have  an  interest  in  the  program 
described  in  this  document,  we 
encourage  you  to  comment  on  any 
aspect  of  this  rulemaking.  We  request 
comment  on  various  topics  throughout 
this  proposal. 

Your  comments  will  be  most  useful  if 
you  include  appropriate  and  detailed 
supporting  rationale,  data,  and  analysis. 
If  you  disagree  with  parts  of  the 
proposed  program,  we  encourage  you  to 
suggest  and  analyze  alternate 
approaches  to  meeting  the  air  quality 
goals  described  in  this  proposal.  You 
should  send  all  comments,  except  those 
containing  proprietary  information,  to 
our  Air  Docket  (see  ADDRESSES)  before 
the  end  of  the  comment  period. 

If  you  submit  proprietary  information 
for  our  consideration,  yoti  should 
clearly  separate  it  from  other  comments 
by  labeling  it  "Confidential  Business 
Information."  You  should  also  send  it 
directly  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  instead  of  the  public  docket. 
This  will  help  ensure  that  no  one 
inadvertently  places  proprietary 
information  in  the  docket.  If  you  want 
us  to  use  your  confidential  information 
as  part  of  the  basis  for  the  final  rule,  you 
should  send  a  non-confidential  version 
of  the  document  summarizing  the  key 
data  or  information.  We  will  disclose 
information  covered  by  a  claim  of 
confidentiality  only  through  the 
application  of  procedures  described  in 
40  CFR  part  2.  If  you  don't  identify 
information  as  confidential  when  we 
receive  it,  we  may  make  it  available  to 
the  public  without  notifying  you. 
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B.  Will  There  Be  a  Public  Hearing? 

We  will  hold  a  public  hearing  in  the 
Washington,  DC  area  on  February  15, 
2002.  The  hearings  will  start  at  10:00  am 
and  continue  until  everyone  has  had  a 
chance  to  speak. 

If  you  would  like  to  present  testimony 
at  a  public  hearing,  we  ask  that  you 
notify  the  contact  person  listed  above  at 
least  ten  days  before  the  hearing.  You 
should  estimate  the  time  you  will  need 
for  your  presentation  and  identify  any 
needed  audio/visual  equipment.  We 
suggest  that  you  bring  copies  of  your 
statement  or  other  material  for  the  EPA 
panel  and  the  audience.  It  would  also  be 
helpful  if  you  send  us  a  copy  of  your 
statement  or  other  materials  before  the 
hearing. 

We  will  make  a  tentative  schedule  for 
the  order  of  testimony  based  on  the 
notifications  we  receive.  This  schedule 
will  be  available  on  the  morning  of  each 
hearing.  In  addition,  we  will  reserve  a 
block  of  time  for  anyone  else  in  the 
audience  who  wants  to  give  testimony. 
We  will  conduct  the  hearing  informally, 
and  technical  rules  of  evidence  won't 
apply.  We  will  arrange  for  a  written 
transcript  of  the  hearing  and  keep  the 
official  record  of  the  hearing  open  for  30 
days  to  allow  you  to  submit 
supplementary  information.  You  may 
make  arrangements  for  copies  of  the 
transcript  directly  with  the  court 
reporter. 

Vn.  AdministratiTe  Requirements 

A.  Regulatory  Planning  and  Review: 
Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735.  Oct.  4. 1993).  the  Agency  is 
required  to  determine  whether  this 
regulatory  action  would  be  "significant" 
and  therefore  subject  to  review  by  the 
Office  of  Management  and  Budget 
(OMB)  and  the  requirements  of  the 
Executive  Order.  The  order  defines  a 
"significant  regulatory  action"  as  any 
regulatory  action  that  is  likely  to  result 
in  a  rule  that  may: 

•  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  die 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

•  Create  a  serioiis  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

•  Materially  alter  the  Dudgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or, 

•  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 


President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866.  OMB  has  notified  EPA 
that  it  considers  this  a  "sign^icant 
regulatory  action"  within  the  meaning 
of  the  Executive  Order.  EPA  has 
submitted  this  action  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record.  This  regulation  is  intended  to 
assist  manufacturers  that  are  having 
difficidty  developing  and  marketing 
vehicles  which  comply  with  the  2004 
NMHC+NOx  standard  for  diesel  heavy- 
duty  engines  and  heavy-duty  vehicles. 
Without  this  proposed  rule,  a 
manufacturer  experiencing  difficulty  in 
complying  with  this  new  emission 
standard  (after  the  use  of  credits)  has 
only  two  alternatives:  fix  the  non- 
conforming engines  for  the  associated 
model  years  or  not  sell  them  at  all.  NCPs 
provide  manufactiuers  with  additional 
time  to  bring  their  engines  into 
conformity.  In  addition,  NCPs  are 
calculated  to  deprive  non-conforming 
manufacturers  of  any  cost  savings  and 
competitive  advantages  stemming  from 
marketing  a  non-conforming  engine. 
Thus.  NOPs  will  not  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  export  markets. 

B.  Regulatory  Flexibility  Act.  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et.  seq. 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  luiless  the  agency  certifies 
that  the  rule  will  not  have  a  sigmficant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jiuisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  has  no  more  than  1,000  employees; 
(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50,000; 
and  (3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 


After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities,  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  not 
impose  any  requirements  on  small 
entities.  The  non-conformance  penalties 
that  would  be  established  by  this 
proposed  nde  are  for  emission 
standards  that  pertain  to  heavy-duty 
diesel  engines.  When  these  emission 
standards  were  established,  the  final 
rulemaking  (65  FR  59895,  October  6, 
2000)  noted  that  only  two  small  entities 
were  known  to  be  affected.  Those 
entities  were  small  businesses  that 
certify  alternative  fuel  engines  or 
vehicles,  either  newly  manufactured  or 
modified  from  previously  certified 
gasoline  engines.  The  emission 
standards  for  heavy-duty  diesel  engines, 
for  which  NCPs  are  proposed,  do  not 
pertain  to  the  engines  manufactured  by 
these  businesses. 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  proposed  rule  will 
be  submitted  for  approval  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501  et  seq.  An  Information 
Collection  Request  (ICR)  document  will 
be  prepared  and  its  availability  for 
comment  will  be  annoimced  in  a 
separate  Federal  Register  dociunent 
when  the  ICR  is  sent  to  OMB. 

The  existing  regulations  in  40  CFR 
part  86,  subpart  L  require  that 
manufacturers  seeking  NCPs  annually 
conduct  a  Production  Compliance  Audit 
(PCA)  for  each  engine  configuration. 
This  means  that  they  must  perform 
additional  emission  testing.  This  testing 
is  necessary  to  determine  more  precisely 
the  emission  levels  for  engine 
configurations  that  exceed  an  applicable 
emission  standard.  While  the  use  of 
NCPs  is  volimtary,  manufacturers 
choosing  to  use  them  must  submit  the 
additional  testing  information  (40  CFR 
86.1106-87).  Manufacturers  may  assert 
that  some  or  all  of  the  information 
provided  is  entitled  to  confidential 
treatment  as  provided  by  40  CFR  part  2, 
subpart  B. 

EPA  has  previously  estimated  the 
annual  burden  associated  with  NCPs  to 
906  hours  and  $51,786.  based  on  a 
projection  of  six  respondents  per  year. 
We  estimated  the  average  burden  hours 
per  response  to  144  hours  for  reporting, 
and  7  hours  for  recordkeeping.  Burden 
means  the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 
provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
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to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of  - 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  cturently  valid  OMB 
control  nmnber.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

D.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federd  mandates"  that  may 
result  in  expenditines  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
nmnber  of  regulatory  alternative's  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  }he  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 


and  informing,  educating,  and  advising 
small  governments*  on  compliance  with 
the  regulatory  requirements. 

This  proposed  rule  contains  no 
Federal  mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  or  tribal  governments  or  the 
private  sector.  The  proposed  rule  would 
impose  no  enforceable  duty  on  any 
State,  local  or  tribal  governments  or  the 
private  sector. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Because  the  use  of  NCPs  is  optional, 
manufacturers  have  the  flexibility  and 
will  likely  choose  whether  or  not  to  use 
NCPs  based  on  their  ability  to  comply 
with  emissions  standards.  The 
availability  of  NCPs  provides 
manufacturers  with  a  third  alternative: 
continue  production  and  introduce  into 
commerce  upon  payment  of  a  penalty 
an  engine  that  exceeds  the  standard 
until  an  emission  conformance 
technique  is  developed.  Therefore, 
NCPs  represent  a  regulatory  mechanism 
that  allows  affected  manufacturers  to 
have  increased  flexibility.  Thus,  today's 
rule  is  not  subject  to  the  requirements 
of  sections  202  and  205  of  the  UMRA. 

E.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Govenunents"  (65  FR 
67249.  November  6,  2000).  requires  EPA 
to  develop  an  accoimtable  process  to 
ensiue  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
govenunent  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
The  proposed  non-conformance 
penalties  and  associated  requirements 
for  heavy-duty  diesel  engine 
manufacturers  in  this  proposal  woiUd 


have  national  applicability,  and  thus 
would  not  uniquely  affect  the 
communities  of  Indian  Tribal 
Governments.  Thus.  Executive  Order 
13175  does  not  appfy  to  this  nde. 

In  the  spirit  of  Executive  Order  13175. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  from  tribal 
officials. 

F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Section  12(d)  of 
Public  Law  104-113.  directs  EPA  to  use 
voluntary  consensus  standards  in  its 
regulatory  activities  unless  it  woidd  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  [e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and. 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

G.  Executive  Order  13045:  Children's 
Health  Protection 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safefy  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safefy  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  13045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
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under  section  5-501  of  the  Order  has 
the  potential  to  influence  the  regulation. 
This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  does 
not  establish  an  environmental  standard 
intended  to  mitigate  health  or  safety 
risks. 
H.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

TTiis  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  varioiis 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  proposed 
rule  proposes  to  adopt  non-conformance 
penalties  for  national  emission 
standards  for  certain  categories  of  motor 
vehicles.  The  requirements  of  the 
proposed  rule  would  be  enforced  by  the 
federal  government  at  the  national  level. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule. 

to  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

/.  Executive  Order  13211:  Energy  Effects 

This  proposed  rule  is  not  a 
"significant  energy  action"  as  defined  in 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
As  described  in  the  2000  final  rule  in 
which  we  affirmed  the  2004  standard 
(65  FR  59896,  Oct.  6. 2000),  we  have 
concluded  that  there  would  be  no  net 
long-term  change  in  the  fuel 
consiunption  performance  of  heavy- 
duty  diesel  engines  as  a  result  of  the 
2004  model  year  emission  standards. 
However,  there  may  be  the  potential  for 


higher  fuel  consumption  rates  in  the 
short  term  as  diesel  engine 
manufacturers  work  to  balance  the 
inherent  tradeoff  between  control  of 
NOx  emissions  and  fuel  consumption. 
The  availability  of  NCPs  for  the  2004 
and  later  model  years  provides 
manufacturers  with  another  option  for 
balancing  this  tradeoff  and  working 
towards  optimizing  fuel  consumption 
and  emissions — they  would  be  able  to 
use  NCPs  to  emit  somewhat  higher  NOx 
levels  than  they  would  otherwise  be 
allowed,  while  at  the  same  time 
avoiding  undesirable  fuel  consumption 
impacts.  Thus,  we  have  concluded  that 
this  proposed  rule  is  not  likely  to  have 
any  significant  adverse  energy  effects. 

/.  Plain  Language 

This  document  follows  the  guidelines 
of  the  June  1, 1998  Executive 
Memorandum  on  Plain  Language  in 
Government  Writing.  To  read  the  text  of 
the  regulations,  it  is  also  important  to 
understand  the  organization  of  the  Code 
of  Federal  Regulations  (CFR).  The  CFR 
uses  the  following  organizational  names 
and  conventions. 

Title  40 — Protection  of  the  Environment 
Chapter  I — ^Environmental  Protection 

Agency 

Subchapter  C— Air  Programs.  This 
contains  parts  50  to  99,  where  the  Office 
of  Air  and  Radiation  has  usually  placed 
emission  standards  for  motor  vehicle 
and  nonroad  engines. 

Subchapter  U — ^Air  Programs 
Supplement.  This  contains  parts  1000  to 
1299,  where  we  intend  to  place 
regulations  for  air  programs  in  future 
rulemakings. 

Part  86--Control  of  Emissions  from 
New  and  hi-use  Highway  Vehicles  and 
Engines.  Provisions  of  this  part  apply 
generally  to  highway  vehicles  and 
engines  used  in  highway  vehicles. 

Each  part  in  the  CFR  has  several 
subparts,  sections,  and  paragraphs.  The 
following  illustration  shows  how  these 
fit  together. 

Part  86 

Subpart  A 

Section  86.1 

(a) 

(b) 

(1) 

(2) 

(i) 

(ii)  . 

(A) 

A  cross  reference  to  Sec.  1048.001(b) 
in  this  illustration  would  refer  to  the 
parent  paragraph  (b)  and  all  its 
subordinate  paragraphs.  A  reference  to 
"Sec.  1048.001(b)  introductory  text" 


would  refer  only  to  the  single,  parent 
paragraph  (b). 

List  of  Subjects  in  40  CFR  Part  86 

Administrative  practice  and 
procedure.  Confidential  Business 
Information,  Incorporation  by  reference, 
Labeling,  Motor  vehicle  pollution. 
Reporting  and  recordkeeping 
requirements. 

Dated:  January  10,  20O2. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  86-CONTROL  OF  EMISSIONS 
FROM  NEW  AND  IN-USE  HIGHWAY 
VEHICLES  AND  ENGINES 

1.  The  authority  citation  for  part  86 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  86.1105-87  is  proposed  to 
be  amended  by  revising  paragraph  (e) 
and  by  adding  paragraph  (i),  to  read  as 
follows: 

§  86.1 1(B-87    Emission  standards  for 
wtiich  nonconformance  penalties  are 
available. 

(e)  The  values  of  COCo.  COC90,  and 
MC50  in  paragraphs  (a)  and  (b)  of  this 
section  are  expressed  in  December  1984 
dollars.  The  values  of  COC50.  COC90.  and 
MCso  in  paragraphs  (c)  and  (d)  of  this 
section  are  expressed  in  December  1989 
dollars.  The  values  of  COC50.  COC90.  and 
MCso  in  paragraph  (f)  of  this  section  are 
expressed  in  December  1991  dollars. 
The  values  of  COC50,  COC90.  and  MC50 
in  paragraphs  (g)  and  (h)  of  this  section 
are  expressed  in  December  1994  dollars. 
The  values  of  COC50.  COC90.  and  MC50 
in  paragraph  (i)  of  this  section  are 
expressed  in  December  2001  dollars. 
These  values  shall  be  adjusted  for 
inflation  to  dollars  as  of  January  of  the 
calendar  year  preceding  the  model  year 
in  which  the  NCP  is  first  available  by 
using  the  change  in  the  overall 
Consumer  Price  Index,  and  rounded  to 
the  nearest  whole  dollar  in  accordance 
with  ASTM  E29-67  (reapproved  1980), 
Standard  Recommended  Practice  for 
Indicating  Which  Places  of  Figiu«s  are 
to  be  Considered  Significant  in 
Specified  Limiting  Values.  The  method 
was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  This 
docnunent  is  available  from  ASTM,  1916 
Race  Street,  Philadelphia,  PA  19103, 
and  is  also  available  for  inspection  as 
part  of  Docket  A-91-06,  located  at  the 
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Central  Docket  Section,  EPA,  401  M 
Street,  SW,  Washington,  DC  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW,  suite  700, 
Washington,  DC.  This  incorporation  by 
reference  was  approved  by  the  Director 
of  the  Federal  Register  on  January  13, 
1992.  These  materials  are  incorporated 
as  they  exist  on  the  date  of  the  approval 
and  a  notice  of  any  change  in  these 
materials  will  be  published  in  the 
Federal  Register. 
***** 

(i)  Effective  in  the  2004  model  year, 
NCPs  will  be  available  for  the  following 
emission  standard: 

(1)  Diesel  heavy-duty  engine  non- 
methane  hydrocarbon  plus  oxides  of 
nitrogen  standard  of  2.4  grams  per  brake 
horsepower-horn  (or  alternatively,  2.5 
grams  per  brake  horsepower-hour  with 
a  limit  on  non-methane  hydrocarbon 
emissions  of  0.5  grams  per  brake 
horsepower-hour),  in  §  86.004- 
ll(a)(l)(i). 

(i)  For  light  heavy-duty  diesel 
engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§86.1113-87(a): 

(1)  COC50:  $1080. 

(2)  COC90:  $2610. 

(3)  MCso:  $2000  per  gram  per  brake 
horsepower-hour. 

(4)  F:  1.3. 

(5)  UL:  4.5  grams  per  brake 
horsepower-horn;  notwithstanding 
§86.1104-91. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  for 
the  standard  set  forth  in  §  86.004- 
ll(a)(l)(i)  in  accordance  with 
§86.1113-87(h):  0.333. 

(ii)  For  mediiun  heavy-duty  diesel 
engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§86.1113-87(a): 

[1)  COCso:  $3360. 

(2)  COC90;  $6870. 

(J)  MCso:  $1800  per  gram  per  brake 
horsepower-hour. 

(4)  F:  1.3. 

(5)  UL:  4.5  grams  per  brake 
horsepower-hour;  notwithstanding 
§86.1104-91. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  for 
the  standard  set  forth  in  §  86.004- 
ll(a)(l)(i)  in  accordance  with 
§86.1113-«7(h):  0.167. 

(iii)  For  heavy  heavy-duty  diesel 
engines: 

(A)  The  following  values  shall  be  used 
to  calcidate  an  NCP  in  accordance  with 
§86.1113-«7(a): 


(2)  COCso:  $8940. 
(2)  COC90:  $14790. 
(J)  MCso:  $7200  per  gram  per  brake 
horsepower-hour. 

(4)  F:  1.3. 

(5)  UL:  6.0  grams  per  brake 
horsepower-hour;  notwithstanding 
§86.1104-91. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  for 
the  standard  set  forth  in  §  86.004- 
ll(a)(l)(i)  in  accordance  w^th 
§86.1113-87(h):  0.067. 

(iv)  For  diesel  urban  bus  engines: 

(A)  The  following  values  shall  be  used 
to  calculate  an  NCP  in  accordance  with 
§86.1113-87(a): 

(i)  COCso:  $4400. 

(2)  COC90:  $7120. 

(3)  MCso:  $4895  per  gram  per  brake 
horsepower-hour. 

(4)  F:  1.3. 

(5)  UL:  4.5  grams  per  brake 
horsepower-hour;  notwithstanding 
§86.1104-91. 

(B)  The  following  factor  shall  be  used 
to  calculate  the  engineering  and 
development  component  of  the  NCP  for 
the  standard  set  forth  in  §  86.004- 
ll(a)(l)(i)  in  accordance  with 
§86.1113-87(h):  0.136. 

(2)  [Reserved] 

(FR  Doc.  02-1109  Filed  1-15-02;  8:45  am) 
BILLING  COOe  6660-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Part  180 
[OPf>-301 1 92;  FRL-681 0-31 
RIN  2070-AB78 

Nicotine;  PropoMd  Revocation  of 
Tolerancas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
revoke  specific  tolerances  forresidues  of 
nicotine-containing  compoimds  used  as 
insecticides  and  for  the  insecticide 
nicotine  because  nicotine  is  no  longer 
registered  for  those  uses  in  the  United 
States.  The  regulatory  actions  proposed 
in  this  document  are  part  of  the 
Agency's  reregistration  program  under 
the  Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  and  the 
tolerance  reassessment  requirements  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA)  section  408(q),  as  amended 
by  the  Food  Quality  Protection  Act 
(FQPA)  of  1996.  By  law,  EPA  is  required 
by  August  2002  to  reassess  66%  of  the 


tolerances  in  existence  on  August  2, 
1996,  or  about  6,400  tolerances.  The 
regulatory  actions  in  this  dociunent 
pertain  to  the  proposed  revocation  of  66 
nicotine  tolerances  which  would  be 
coimted  among  tolerance/exemption 
reassessments  made  toward  the  August, 
2002  review  deadline. 

DATES:  Comments,  identified  by  docket 
control  numbeiOPP-301192,  must  be 
received  on  or  before  March  18,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-301192  in  the  subject  line  on  the 
first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joseph  Nevola,  Special  Review 
and  Reregistration  Division  (7508C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-8037;  e-mail  address: 
nevola.  joseph@epa.gov . 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiual  producer,  food 
manufactiirer,  or  pesticide 
manufactiu'er.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 

Examples  of  Poten- 
tially Affected  Enti- 
ties 

Industry 

111 
112 
311 
3253? 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 
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B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically  Mom  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/  • 
cfrhtml_180/Title_40/40cfrl80_00.h 
tml,  a  beta  site  ciurently  under 
development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-301192.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  dociunents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall#  2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments?  i 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  niunber  OPP-301192  in  the 
subject  line  on  the  first  page  of  yoiu 
response. 

1.  By  mail.  Submit  your  conjments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 


Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described  in 
this  unit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  use 
of  special  characters  and  any  form  of 
encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-301192.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
aU  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  mFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assimiptions  that  you 
used. 


3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  yoiu- 
comments  by  the  deadline  in  this 
docimient. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

F.  What  Can  I  do  if  I  Wish  the  Agency 
to  Maintain  a  Tolerance  that  the  Agency 
Proposes  to  Revoke? 

This  proposed  rule  provides  a 
comment  period  of  60  days  for  toy 
person  to  state  an  interest  in  retaining 
a  tolerance  proposed  for  revocatidn.  If 
EPA  receives  a  commeftt  within  the  60- 
day  period  to  that  effect,  EPA  will  not 
proceed  to  revoke  the  tolerance 
immediately.  However,  EPA  will  take 
steps  to  ensure  the  submission  of  any 
needed  supporting  data  and  will  issue 
an  order  in  the  Federal  Register  under 
FFDCA  section  408(f)  if  needed.  The 
order  would  specify  data  needed  and 
the  time  frames  for  its  submission,  and 
would  require  that  within  90  days  some 
person  or  persons  notify  EPA  that  they 
will  submit  the  data.  If  the  data  are  not 
submitted  as  required  in  the  order,  EPA 
will  take  ^propriate  action  under 
FFDCA. 

EPA  issues  a  final  rule  after 
considering  comments  that  are 
submitted  in  response  to  this  proposed 
rule.  In  addition  to  submitting 
comments  in  response  to  this  proposal, 
you  may  also  submit  an  objection  at  the 
time  of  the  final  rule.  If  you  fail  to  file 
an  objection  to  the  final  rule  within  the 
time  period  specified,  you  will  have 
waived  the  right  to  raise  any  issues 
resolved  in  the  final  rule.  Aiter  the 
specified  time,  issues  resolved  in  the 
fLaal  rule  cannot  be  raised  again  in  any 
subsequent  proceedings. 

n.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  proposing  to  revoke  specific 
tolerances  for  residues  of  nicotine- 
containing  compoimds  used  as 
insecticides  and  for  the  insecticide 
nicotine  in  or  on  commodities  listed  in 
the  regidatory  text  because  nicotine  is 
no  longer  registered  under  FIFRA  for 
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use  on  those  commodities.  It  is  EPA's 
general  practice  to  propose  revocation  of 
those  tolerances  for  residues  of  pesticide 
active  ingredients  on  crop  uses  for 
which  there  are  no  active  registrations 
imder  FIFRA,  unless  any  person  in 
comments  on  the  proposal  indicates  a 
need  for  the  tolerance  to  cover  residues 
in  or  on  imported  commodities  or        - 
domestic  commodities  legally  treated. 

Many  food  uses  were  removed  from 
nicotine  labels  in  1992  and  in  1994.  On 
April  29,  1992  a  FIFRA  6(f)(1)  notice  of 
receipt  of  a  request  to  voluntarily  cancel 
certain  nicotine  registrations  was 
published  in  the  Federal  Register  (57 
FR  18146)  (FRL-4056-6),  with  a  use 
deletion  date  of  July  28, 1992.  On 
October  20, 1993  another  6(f)(1)  notice 
of  a  receipt  of  request  to  volimtarily 
cancel  certain  nicotine  registrations  was 
published  in  the  Federal  Register  (58 
FR  54148)  (FRL-4647-1),  with  a 
cancellation  date  of  January  28, 1994. 
No  residue  data  exist  to  support  the 
tolerances  being  proposed  for 
revocation.  With  the  exception  of 
cucumber,  lettuce,  and  tomato,  there  are 
no  other  active  food  use  registrations 
existing  for  nicotine-containing 
compounds  oe  nicotine.  Therefore,  EPA 
is  proposing  to  revoke  a  total  of  66 
tolerances,  of  which  62  tolerances  are 
found  in  40  CFR  180.167  and  4 
tolerances  are  found  in  §  180.167a. 

Specifically,  in  40  CFR  180.167  EPA 
is  proposing  to  revoke  tolerances  for  the 
following:  Apples;  apricots;  artichokes; 
asparagus;  avocados;  beans;  beets  (with 
or  Without  tops)  or  beet  greens  alone; 
blackberries;  boysenberries;  broccoli; 
Brussels  sprouts;  cabbage;  cauliflower; 
celery;  cherries;  citrus  fruits;  collards; 
com;  cranberries;  currants;  dewberries; 
eggplants;  gooseberries;  grapes;  kale; 
koUrabi;  loganberries;  melons; 
mushrooms;  mustard  greens;  nectarines; 
okra;  onions;  parsley;  parsnips  (with  or 
without  tops)  or  parsnip  greens  alone; 
peaches;  pears;  peas;  peppers;  plums 
(fresh  prunes);  piunpkins;  quinces; 
radishes  (with  or  without  tops)  or  radish 
tops;  raspberries;  rutabagas  (with  or 
without  tops)  or  rutabaga  tops;  spinach; 
squash;  strawberries;  summer  squash; 
Swiss  chard;  turnips  (with  or  without 
tops)  or  turnip  greens;  and  youngberries. 
In  40  CFR  180.167a  EPA  is  proposing  to 
revoke  tolerances  for  eggs;  poultry,  fat; 
poultry,  meat;  and  poultry,  meat 
byproducts  by  removing  §  180.167a  in 
its  entirety.  For  counting  purposes,  the 
tolerances  depicted  above  as  with  or 
without  tops  are  each  counted  as  two 
tolerances. 

In  order  to  conform  to  current  Agency 
practice,  EPA  is  also  proposing  to  revise 
the  remaining  tolerance  commodity 


names  in  40  CFR  180.167  for  cucumbers 
to  cuciunber  and  tomatoes  to  tomato. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

A  tolerance  represents  the  maximum 
level  for  residues  of  pesticide  chemicals 
legally  allowed  in  or  on  raw  agricultiual 
commodities  and  processed  foods. 
Section  408  of  FFDCA,  21  U.S.C.  301  et 
seq.,  as  amended  by  the  FQPA  of  1996, 
Public  Law  104-170.  authorizes  the 
establishment  of  tolerances,  exemptions 
from  tolerance  requirements, 
modifications  in  tolerances,  and 
revocation  of  tolerances  for  residues  of 
pesticide -chemicals  in  or  on  raw 
agricultmal  commodities  and  processed 
foods  (21  U.S.C.  346(a)).  Without  a 
tolerance  or  exemption,  food  containing 
pesticide  residues  is  considered  to  be 
unsafe  and  therefore  adulterated  under 
section  402(a)  of  the  FFDCA.  If  food 
containing  pesticide  residues  is 
considered  to  be  adulterated,  you  may 
not  distribute  the  product  in  interstate 
commerce  (21  U.S.C.  331(a)  and  342(a)). 
For  a  fooduse  pesticide  to  be  sold  and 
distributed,  the  pesticide  must  not  only 
have  appropriate  tolerances  under  the 
FFDCA,  but  also  must  be  registered 
under  FIFRA  (7  U.S.C.  et  seq.).  Fooduse 
pesticides  not  registered  in  the  United 
States  have  tolerances  for  residues  of 
pesticides  in  or  on  commodities 
imported  into  the  United  States. 

It  is  EPA's  general  practice  to  propose 
revocation  of  tolerances  for  residues  of 
pesticide  active  ingredients  on  crops  for 
which  FIFRA  registrations  no  longer 
exist  and  on  which  the  pesticide  may 
therefore  no  longer  be  used  in  the 
United  States.  EPA  has  historically  been 
concerned  that  retention  of  tolerances 
that  are  not  necessary  to  cover  residues 
in  or  on  legally  treated  foods  may 
encourage  misuse  of  pesticides  within 
the  United  States.  Nonetheless,  EPA 
will  establish  and  maintain  tolerances 
even  when  corresponding  domestic  uses 
are  canceled  if  the  tolerances,  which 
EPA  refers  to  as  import  tolerances,  are 
necessary  to  allow  importation  into  the 
United  States  of  food  containing  such 
pesticide  residues.  However,  where 
there  are  no  imported  commodities  that 
require  these  import  tolerances,  the 
Agency  believes  it  is  appropriate  to 
revoke  tolerances  for  unregistered 
pesticides  in  order  to  prevent  potential 
misuse. 

Furthermore,  as  a  general  matter,  the 
Agency  believes  that  retention  of  import 
tolerances  not  needed  to  cover  any 
imported  food  may  result  in 
unnecessary  restriction  on  trade  of 
pesticides  and  foods.  Under  section  408 
of  the  FFDGA,  a  tolerance  may  only  be 
established  or  maintained  if  EPA 


determines  that  the  tolerance  is  safe 
based  on  a  number  of  factors,  including 
an  assessment  of  the  aggregate  exposure 
to  the  pesticide  and  of  the  cimiulative 
effects  of  such  pesticide  and  other 
substances  that  have  a  common 
mechanism  of  toxicity.  In  doing  so,  EPA 
must  consider  potential  contributions  to 
such  exposure  from  all  tolerances.  If  the 
cumulative  risk  is  such  that  the 
tolerances  in  aggregate  are  not  safe,  then 
every  one  of  these  tolerances  is 
potentially  vulnerable  to  revocation. 
Furthermore,  if  unneeded  tolerances  are 
included  in  the  aggregate  and 
cumulative  risk  assessments,  the 
estimated  exposure  to  the  pesticide 
would  be  inflated.  Consequently,  it  may 
be  more  difficult  for  others  to  obtain 
needed  tolerances  or  to  register  needed 
new  uses.  To  avoid  potential  trade 
restrictions,  the  Agency  is  proposing  to 
revoke  tolerances  for  residues  on  crops 
uses  for  which  FIFRA  registrations  no 
longer  exist,  unless  someone  expresses 
a  need  for  such  tolerances  and  commits 
to  the  data  needed  to  support  them. 
Through  this  proposed  rule,  the  Agency 
is  inviting  individuals  who  need  these 
import  tolerances  to  identify  themselves 
and  the  tolerances  that  are  needed  to 
cover  imported  commodities. 

Parties  interested  in  retention  of  the 
tolerances  should  be  aware  that 
additional  data  may  be  needed  to 
support  retention.  These  parties  should 
be  aware  that,  under  FFDCA  section 
408(f).  if  the  Agency  determines  that 
additional  information  is  reasonably 
required  to  support  the  continuation  of 
a  tolerance,  EPA  may  require  that 
parties  interested  in  maintaining  the 
tolerances  provide  the  necessary 
information.  If  the  requisite  information 
is  not  submitted,  EPA  may  issue  an 
order  revoking  the  tolerance  at  issue. 

C.  When  do  These  Actions  Become 
Effective? 

For  this  rule,  the  proposed  actions 
will  affect  uses  which  have  been  • 

canceled  for  many  years.  EPA  is 
proposing  that  these  actions  become 
effective  90  days  following  publication 
of  a  final  rule  in  the  Federal  Register. 
EPA  is  proposing  to  delay  the 
effectiveness  of  tiiese  revocations  for  90 
days  following  publication  of  a  final 
rule  to  ensure  that  all  affected  parties 
receive  notice  of  EPA's  actions.  EPA 
believes  that  existing  stocks  of  pesticide 
products  labeled  for  the  uses' associated 
with  the  tolerances  proposed  for 
revocation  have  been  exhausted. 
However,  if  EPA  is  presented  with 
information  that  existing  stocks  would 
still  be  available  and  that  information  is 
verified.  EPA  will  consider  extending 
the  expiration  date  of  the  tolerance.  U 


I7A<la«.«l     D<un>,*»»  /X/nl        C?       Kin        11    /  Wlr^At 


Tamiai^r     1C       OHflO  /  Prnn/icarl     dilae 


91  70 


2178 


Federal  Register /Vol.  67,  No.  11 /Wednesday.  January  16,  2002  /  Proposed  Rules 


you  have  comments  regarding  existing 
stocks  and  whether  the  effective  date 
accounts  for  these  stocks,  please  submit 
comments  as  described  under 
SUPPLEMENTARY  INFORMATION. 

Any  commodities  listed  in  this 
proposal  treated  with  the  pesticides 
subject  to  this  proposal,  and  in  the 
channels  of  trade  following  the 
tolerance  revocations,  shall  be  subject  to 
FFDCA  section  408(1)(5),  as  established 
by  FQPA.  Under  this  section,  any 
residues  of  these  pesticides  in  or  on 
such  food  shall  not  render  the  food 
adulterated  so  long  as  it  is  showm  to  the 
satisfaction  of  FDA  that,  (Is)  the  residue 
is  present  as  the  result  of  an  application 
or  use  of  the  pesticide  at  a  time  and  in 
a  maimer  that  was  lawful  under  FIFRA, 
and  (2)  the  residue  does  not  exceed  the 
level  that  was  authorized  at  the  time  of 
the  application  or  use  to  be  present  on 
the  food  imder  a  tolerance  or  exemption 
from  tolerance.  Evidence  to  show  that 
food  was  lawfully  treated  may  include 
records  that  verify  the  dates  that  the 
pesticide  was  applied  to  such  food. 

D.  What  Is  the  Contribution  to  Tolemnce 
Reassessment? 

By  law,  EPA  is  required  by  August 
2002  to  reassess  66%  or  about  6,400  of 
the  tolerances  in  existence  on  August  2, 
1996.  EPA  is  also  required  to  assess  the 
remaining  tolerances  by  August,  2006. 
As  of  January  3,  2002,  EPA  has 
reassessed  over  3,830  tolerances.  This 
document  proposes  to  revoke  a  total  of 
66  tolerances  of  which  62  are  in  40  CFR 
180.167  and  4  are  in  40  CFR  180.167a. 
Therefore,  66  tolerance  reassessments 
would  be  coimted  when  the  final  rule  is 
published  toward  the  August,  2002 
review  deadline  of  FFDCA  section 
408{q),  as  amended  by  FQPA  in  1996. 

m.  Are  the  Proposed  Actions 
Consislent  with  International 
Obligations? 

The  tolerance  revocations  in  this 
proposal  are  not  discriminatory  and  are 
designed  to  ensure  that  both 
domesticallyproduced  and  imported 
foods  meet  the  food  safety  standards 
established  by  the  FFDCA.  The  same 
food  safety  standards  apply  to 
domestically  produced  and  imported 
foods. 

EPA  is  working  to  ensure  that  the  U.S. 
tolerance  reassessment  program  imder 
FQPA  does  not  disrupt  international 
trade.  EPA  considers  Codex  Maximum 
Residue  Limits  (MRLs)  in  setting  U.S. 
tolerances  and  in  reassessing  them. 
MRLs  are  established  by  the  Codex 
Committee  on  Pesticide  Residues,  a 
committee  within  the  Codex 
Alimentarius  Commission,  an 
international  organization  formed  to 


promote  the  coordination  of 
international  food  standards.  It  is  EPA's 
policy  to  harmonize  U.S.  tolerances 
with  Codex  MRLs  to  the  extent  possible, 
provided  that  the  MRLs  achieve  the 
level  of  protection  required  under 
FFDCA.  EPA's  effort  to  harmonize  with 
Codex  MRLs  is  summarized  in  the  •■ 
tolerance  reassessment  section  of 
individual  Reregistration  Eligibility 
Decision  documents.  EPA  has 
developed  guidance  concerning 
submissions  for  import  tolerance 
support  (65  FR  35069.  June  1,  2000) 
(FRL-6559-3).  This  guidance  will  be 
made  available  to  interested  persons. 
Electronic  copies  are  available  on  the 
internet  at  http.V/www.epa.gov/.  On  the 
Home  Page  select  "Laws  and 
Regulations,"  then  select  "Regulations 
and  Proposed  Rules"  and  then  look  up 
the  entry  for  this  document  under 
Federal  Register  Environmental 
Documents.  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

IV.  Regulatory  Assessment 
Requirements 

In  this  proposed  rule,  EPA  is 
proposing  to  revoke  specific  tolerances 
established  under  FFDCA  section  408. 
The  Office  of  Management  and  Budget 
(OMB)  has  exempted  this  type  of  action 
(i.e.,  a  tolerance  revocation  for  which 
extraordinary  circumstances  do  not 
exist)  from  review  under  Executive 
Order  12866.  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4. 1993).  Because  this  proposed 
rule  has  been  exempted  from  review 
under  Executive  Order  12866  due  to  its' 
lack  of  significance,  this  proposed  rule 
is  not  subject  to  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  proposed  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  imder  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  as  required  by 
Executive  Order  12898,  entitled  Federal 
Actions  to  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations  (59  FR  7629. 
February  16, 1994);  or  OMB  review  or 
any  other  Agency  action  under 
Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23, 1997). 
This  action  does  not  involve  any 


technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Pursuant  to 
the  Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.),  the  Agency 
previously  assessed  whether  revocations 
of  tolerances  might  significantly  impact 
a  substantial  number  of  small  entities 
and  concluded  that,  as  a  general  matter, 
these  actions  do  not  impose  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  analysis 
was  published  on  December  17, 1997 
(62  FR  66020).  and  was  provided  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration.  Taking  into 
account  this  analysis,  and  available 
information  concerning  the  pesticides 
listed  in  this  rule,  I  certify  that  this 
action  will  not  have  a  sig^iificant 
economic  impact  on  a  substantial 
number  of  small  entities.  Specifically,  as 
per  the  1997  notice,  EPA  has  reviewed 
its  available  data  on  imports  and  foreign 
pesticide  usage  and  concludes  that  there 
is  a  reasonable  international  supply  of 
food  not  treated  with  canceled 
pesticides.  Furthermore,  for  the 
pesticides  named  in  this  proposed  rule, . 
the  Agency  knows  of  no  extraordinary 
circumstances  that  exist  as  to  the 
present  proposed  revocations  that 
would  change  EPA's  previous  analysis. 
Any  comments  about  the  Agency's 
determination  should  be  submitted  to 
EPA  along  with  comments  on  the 
proposal,  and  will  be  addressed  prior  to 
issuing  a  final  rule. 

In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
govenmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensiu«  "meaningful  and  timely  input 
by  State  aud  local  officials  in  the 
development  of  regulatory  policies  that 
have  fMlendism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government"  This  proposed 
rule  directly  regulates  growers,  food 
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processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  tribal  implications  as  described,  in 
Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175  requires  EPA  to  develop  an 
accountable  process  to  ensure 
meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regiUatory  policies  that  have  tribal 
implications.  Policies  that  have  tribal 
implications  is  defined  in  the  Executive 
Order  to  include  regulations  that  have 
substantial  direct  effects  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
the  Indian  tribes,  or  on  the  distribution 
of  power  and  responsibilities  between 
the  Federal  government  and  Indian 
tribes.  This  rule  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  govenunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  govenunent  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities,Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  December  20.  2001. 
Marcia  E.  Mulkey, 
Director,  Office  of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
part  180  be  amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

2.  Section  180.167  is  amended  by 
removing  entries  from  the  existing 
paragraph  and  designating  the  existing 
paragraph  as  paragraph  (a),  and  by 
adding  and  reserving  paragraphs  (b),  (c), 
and  (d),  to  read  as  follows: 


§  1 80.1 67    Nicotine-containing  compounds; 
tolefance*  for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  ofnicotine- 
containing  compounds  used  as 
insecticides  in  or  on  the  following  raw 
agricultural  commodities: 


Commodity 

Parts  per  million 

Cucumber 

2.0 

Lettuce 

2.0 

Tomato 

2.0 

(b)  Section  18  emergency  exemptions. 

[Reserved] 

(c)  Tolerances  with  regional 

registrations.  [Reserved] 

(d)  Indirect  or  inadvertent  residues. 

[Reserved] 

§  180.167a    [Removed] 

3.  Section  180.167a  is  removed. 
[FR  Doc.  02-628  Filed  1-15-02;  8:45  am] 

BILUNG  CODE  65aO-«»-S 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

49  CFR  Part  241 

[FRA  Docket  No.  FRA-2001-6728,  Notice 
No.  2] 

RIN2130-AB38 

U.S.  Locational  Requirement  for 
Dispatching  of  U.S.  Rail  Operations 

AGENCY:  Federal  Raifroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  public  hearing. 

SUMMARY:  On  December  11,  2001  (66  FR 
63942).  FRA  published  an  Interim  Final 
Rule  (IFR)  requiring  all  dispatching  of 
railroad  operations  that  occur  in  the 
United  States  to  be  performed  in  the 
United  States  vtrith  three  minor 
exceptions.  FRA  is  interested  in 
receiving  public  comments  on  possible 
benefits  and  costs  of  this  IFR  and 
comments  on  whether  FRA  should 
adopt  an  alternative  regulatory  scheme 
under  which  extratenitorial  dispatching 
of  United  States  railroad  operations 
would  be  permitted  and,  if  so,  under 
what  conditions.  In  the  IFR,  FRA 
announced  that  it  would  schediUe  a 
public  hearing  to  allow  interested 
parties  the  opportiuiity  to  comment  on 


these  issues.  This  notice  announces  the 
scheduling  of  the  public  bearing. 

DATES:  Public  Hearing:  The  date  of  the 
public  hearing  is  Tuesday,  February  12. 
2002.  at  10  a.m.  in  Washington,  DC.  Any 
person  wishing  to  participate  in  the 
public  hearing  should  notify  the  Docket 
Clerk  by  telephone  (202-493-6030)  or 
by  mail  at  the  address  provided  below 
at  least  five  working  days  prior  to  the 
date  of  the  hearing  aind  submit  to  the 
Docket  Clerk  three  copies  of  the  oral 
statement  that  he  or  she  intends  to  make 
at  the  hearing.  The  notification  should 
identify  the  party  the  person  represents, 
and  the  particular  subject(s)  the  person 
plans  to  address.  The  notification 
should  also  provide  the  Docket  Clerk 
with  the  participant's  mailing  address. 

ADDRESSES:  (1)  Docket  Clerk:  Written 
notification  should  identify  the  docket 
number  and  must  be  submitted  in 
triplicate  to  Ms.  Ivomette  Lynch,  Docket 
Clerk.  Office  of  Chief  Counsel,  Federal 
Raifroad  Administration.  RCC-10.  1120 
Vermont  Ave..  NW..  Stop  10, 
Washington.  DC  20590. 

(2)  Public  Hearing:  The  public  hearing 
will  be  held  in  the  Department  of 
Transportation  Headquarters  Building, 
400  7th  Street,  SW.,  Rooms  3200-3204. 
Washington.  DC  20590.  Attendees 
should  bring  an  identification  card  with 
photograph  (such  as  a  current  driver's 
license),  report  to  the  security  coimter 
in  the  southwest  quadrant  of  the  DOT 
building  for  admission,  and  follow 
security  procedures  as  provided  at  that 
location. 

FOR  FURTHER  INFORMATION  CONTACT: 
Douglas  Taylor,  Staff  Director  for 
Operating  Practices.  FRA  Office  of 
Safety,  RRS-11,  1120  Vermont  Avenue. 
NW.,  Stop  25,  Washington,  DC  20590 
(telephone  202-493-6255);  )ohn 
Winkle,  Trial  Attorney,  FRA  Office  of 
the  Chief  Counsel.  RCC-12, 1120 
Vermont  Avenue,  NW.,  Stop  10, 
Washington,  DC  20590  (telephone  202- 
493-6067);  or  Billie  Stultz.  Deputy 
Assistant  Chief  Coimsel,  FRA  Office  of 
Chief  Counsel,  RCC-12, 1120  Vermont 
Avenue,  NW.,  Stop  10,  Washington.  DC 
20590  (telephone  202-493-6053  or  202- 
493-6029). 

Issued  in  Washington,  DC,  on  January  9, 
2002. 

Allan  Rutter, 

FedemI  Railroad  Administrator. 
(PR  Doc.  02-1027  Filed  1-15-02;  8:45  am) 
BttXINQCOOC  4«10-06-P 
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TWs  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


AFRICAN  DEVELOPMENT 
FOUNDATION  j 

Sunshine  Act  Meeting;  Board  of 
Directors 

TME:  11:00  am-2:30  pm. 
PLACE:  ADF  Headquarters. 
DATE:  Tuesday,  January  29,  2002. 
iSTATUS:  Open. 

Agenda 

11:00  am-ll:30  am — Chairman's  Report 
11:30  am-12:30  pm — President's  Report 
12:30  pm-l:00  pm — Lunch 
1:00  pm-2:30  pm — Executive  Session 

(Closed) 
2:30  pm — ^Adjournment 

If  you  have  any  questions  or 
comments,  please  direct  them  to  Doris 
Martin,  General  Counsel,  who  can  be 
reached  at  (202)  673-3916. 

Nathaniel  Fields, 

President. 

(FR  Doc.  02-1281  Filed  1-14-02;  3:50  pm] 

■LUNG  COOE  6117-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Revlovr, 
Comment  Re<|uest 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Agency:  National 
Telecommunications  and  Information 
Administration  (NTIA). 

Titie:  Performance  Reporting  System 
(PRS)  for  the  Technology  Opportunities 
Program  (TOP). 

Form  Number(s):  None. 

OMB  Approval  Number:  0660-0015. 

Type  of  Request:  Regular  Submission. 

Burden  Hours:  1492. 

Number  of  Respondents:  50. 


Average  Hours  Per  Response:  Start-Up 
Documentation — 20  hours;  Progress 
Reports — 16  hours;  Annual  Report — 0.5 
hours;  Final  Closeout  Report— 20  hours. 

Needs  and  Uses:  The  purpose  of  the 
Technology  Opportunities  Program 
(TOP),  formerly  the 
Telecommiinications  and  Information 
Infrastructure  Assistance  Program 
(TIIAP),  is  to  promote  the  widespread 
and  efficient  use  of  advanced 
telecommunications  services  in  the 
public  and  fion-profit  sectors  to  serve 
America's  communities  through  the 
award  of  matching  grants. 

Affected  Public:  State,  local,  or  tribal 
government,  and  not-for-profit 
institutions. 

Frequency:  Quarterly,  annually,  and 
final  report. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  January  10,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  02-1032  Filed  1-15-02;  8:45  am] 

enXING  CODE  3S10-6O-P 


DEPARTMENT  OF  COMMERCE 

Sulxnission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  2002  Vehicle  Inventory  and  Use 
Survey  (VIUS). 

Fonn  Number(s):  TC-9501,  TC-^502. 


Agency  Approval  Number:  None. 

Type  of  Request:  New  collection. 

Burden:  85,170. 

Number  of  Respondents:  135,300. 

Avg  Hours  Per  Response:  38  minutes. 

Needs  and  Uses:  The  Census  Bureau 
requests  clearance  of  the  forms  it  will 
use  to  conduct  the  2002  Vehicle 
Inventory  and  Use  Siuvey  (VIUS)  as  part 
of  the  2002  Economic  Census.  The  2002 
VIUS  will  collect  data  to  measure  the 
physical  and  operational  characteristics 
of  trucks  from  a  sample  of 
approximately  135,300  trucks.  These 
trucks  are  selected  from  more  than  76 
million  private  and  commercial  trucks 
registered  on  file  with  motor  vehicle 
departments  in  the  50  states  and  the 
District  of  Colimibia.  The  Census 
Bureau  will  collect  the  data  for  the 
sampled  trucks  from  a  questionnaire 
mailed  to  truck  owners.  We  will  publish 
physical  and  operational  vehicular 
characteristics  estimates  for  each  state, 
the  District  of  Columbia,  and  the  United 
States. 

The  VIUS  is  the  only  comprehensive 
source  of  information  on  the  physical 
and  operational  characteristics  of  the 
Nation's  truck  population.  The  need  for 
truck  industry  data  continues  to  be 
increasingly  important  with  the  passage 
of  the  Motor  Carrier  Act  of  1980,  the 
Clean  Air  Act  amendments  of  1990,  and 
the  Hours-of-Service  Regulations 
proposal  of  2000.  The  VIUS  provides 
unique,  essential  information  for 
government,  business,  and  academia. 
The  U.S.  Department  of  Transportation, 
State  Departments  of  Transportation, 
and  transportation  consultants 
compliment  VIUS  microdata  as 
extremely  useful  and  flexible  to  meet 
constantly  changing  requests  that 
cannot  be  met  with  predetermined 
tabular  publications.  The  microdata  file 
enables  them  to  cross-tabulate  data  to 
meet  their  needs.  Federal,  state,  and 
local  transportation  agencies  use 
information  from  the  VIUS  for  the 
analysis  of  safety  issues,  proposed 
investments  in  new  roads  and 
technology,  truck  size  and  weight 
issues,  user  fees,  cost  allocation,  energy 
and  environmental  constraints, 
hazardous  materials  transport,  and  other 
aspects  of  the  Federal-aid  highway 
program.  The  Federal  government  uses 
information  from  the  VIUS  as  an 
important  part  of  the  framework  for:  (1) 
The  national  investment  and  personal 
consimiption  expenditures  component 
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of  the  gross  domestic  product  (GDP),  (2) 
input-output  tables,  (3)  economic 
development  evaluation,  (4) 
maintenance  of  vital  statistics  for 
prediction  of  future  economic  and 
transportation  trends,  (5)  logistical 
reqiiirements,  (6)  Metropolitan  Planning 
Organization  (MPO)  transportation 
development  requirements,  and  (7) 
regulatory  impact  analysis.  Business 
and  academia  use  information  from  the 
VIUS  to  assess  intermodal  use,  conduct 
market  studies  and  evaluate  market 
strategies,  assess  the  utility  and  cost  of 
certain  types  of  equipment,  and 
calculate  the  longevity  of  products. 
VIUS  information  also  is  used  to 
determine  fuel  demands  and  needs  for 
fuel  efficiency,  to  produce  trade 
publication  articles  and  special  data 
arrays,  and  to  assess  the  effects  of 
deregulation  on  the  restructuring  of  the 
transportation  industries. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for 
profit;  Not-for-profit  institutions;  Farms. 

Frequeiwy:  One  time. 

Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Title  13  U.S.C, 
section  131. 

OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  room  6086, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  10,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1035  Filed  1-15-02;  8:45  am] 

BHJUNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

SulMnission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 


Title:  2002  Survey  of  Program 
Dynamics. 

Form  Numbeiis):  SPD-22005,  SPD- 
222105(L),  SPD-22107(L),  SPD- 
22103(L),  SPD-22113(L). 

Agency  Approval  Number:  0607- 
0838. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  25,138  hours. 

Number  of  Respondents:  41 ,990. 

Avg  Hours  Per  Response:  36  minutes. 

Needs  and  Uses:  The  Census  Bureau 
seeks  OMB  approval  to  conduct  the 
2002  Survey  of  Program  Dynamics 
(SPD),  the  final  data  collection  for  this 
annual  survey  which  began  in  1997.  The 
SPD  provides  the  basis  for  an  overall 
evaluation  of  how  well  welfare  reforms 
are  achieving  the  aims  of  the 
Administration  and  the  Congress  and 
meeting  the  needs  of  the  American 
people.  This  survey  simultaneously 
measures  the  important  features  of  the 
full  range  of  welfare  programs, 
including  programs  that  are  being 
reformed  and  those  that  are  imchanged, 
and  the  full  range  of  other  important 
social,  economic,  demographic,  and 
family  changes  that  will  facilitate  or 
limit  the  effectiveness  of  the  reforms. 

The  SPD  is  a  longitudinal  study  that 
follows  a  subset  of  the  respondents  from 
the  1992  and  1993  panels  of  the  Survey 
of  Income  and  Program  Participation 
(SIPP).  The  SPD  was  first  implemented 
in  the  spring  of  1997  with  a  bridge 
survey  that  provided  a  link  to  baseline 
data  for  the  period  prior  to  the 
implementation  of  welfare  reforms.  The 
first  full-scale  SPD  was  conducted  in 
1998.  The  data  gathered  for  the  10-year 
period  (1992-2002)  will  aid  in  assessing 
short-  to  medium-term  consequences  of 
outcomes  of  the  welfare  legislation. 

The  2002  SPD  will  exclude  the  self- 
administered  questionnaire  (SAQ) 
which  we  administered  to  12-  to  17- 
year-olds  during  the  2001  SPD,  and  will 
include  questions  on  the  extended 
measures  of  child  well-being,  last  asked 
during  the  1999  data  collection.  Due  to 
cost  constraints,  the  sample  for  the  2002 
SPD  will  be  reduced  by  approximately 
30  percent  to  20,000  households. 

The  2002  SPD  will  be  conducted  by 
our  interviewing  staff  using  a  computer- 
assisted  interviewing  instrument  on 
laptops  during  personal  and  telephone 
interviews.  As  in  previous  years,  we 
will  offer  monetary  incentives  to  select 
groups  of  respondents  in  order  to 
maintain  and  improve  response  rates. 

Affected  Public:  Individuals  or 
households. 

Frequency:  Annually. 

Respondent's  Obligation:  Volimtary. 

Legal  Authority:  Title  42  U.S.C, 
section  614. 


OMB  Desk  Officer:  Susan  Schechter, 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter.  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building.  Washington.  DC  20503. 

Dated:  January  10,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1036  Filed  1-15-02;  8:45  am) 

BILUNG  CODE  3S1(MI7-P 


DEPARTMENT  OF  COMMERCE 

SutMnlssion  for  OMB  Review; 
Comment  Request 

EKXl  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  Survey  of  Building  and  Zoning 
Permit  Systems. 

Form  Number(s):  C-411. 

Agency  Approval  Number:  0607- 
0350. 

Type  of  Request;  Reinstatement,  with 
change,  of  an  expired  collection. 

Burden:  500  hours. 

Number  of  Respondents:  2,000. 

Avg  Hours  Per  Response:  15  minutes. 

Needs  and  Uses:  Tne  Census  Bureau 
produces  statistics  used  to  monitor 
activity  in  the  large  and  dynamic 
construction  industry.  These  statistics 
help  state  and  local  governments  and 
the  Federal  Government,  as  well  as 
private  industry,  to  analyze  this 
important  sector  of  the  economy.  The 
accuracy  of  the  Census  Bureau  statistics 
regarding  the  amount  of  construction 
authorized  depends  on  data  supplied  by 
building  and  zoning  officials  throughout 
the  country.  The  Census  Bureau  uses 
Form  C-411,  "Survey  of  Building  and 
Zoning  Permits,"  to  obtain  information 
from  state  and  local  building  permit 
officials  needed  for  updating  the 
imiverse  of  permit-issuing  places  from 
which  samples  for  the  Report  of 
Privately-Owned  Residential  Building 
or  Zoning  Permits  Issued  (also  known  as 
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the  Biiilding  Permits  Survey  (BPS)).  and 
the  Survey  of  Housing  Starts,  Sales,  and 
Completions  (also  known  as  Survey  of 
Construction  (SOC))  are  selected.  The 
questions  pertain  to  the  legal 
requirements  for  issuing  building  or 
zoning  pennits  in  the  local  jiuisdictions. 
Information  is  obtained  on  such  items  as 
geographic  coverage  and  types  of 
construction  for  which  pennits  are 
issued.  The  form  is  sent  to  jurisdictions 
when  the  Census  Bureau  has  reason  to 
believe  that  a  new  permit  system  has 
been  established  or  an  existing  one  has 
changed. 

We  are  requesting  a  reinstatement  of 
the  Form  C-411  which  has  remained 
unused  since  its  expiration  earlier  this 
year.  We  are  requesting  revisions  to  the 
form  to  streamline  the  collection  and 
because  of  changing  data  needs. 

Affected  Public:  State,  local,  or  Tribal 
government.  | 

Frequency:  On  occasion; 
Respondent's  Obligation:  Voluntary. 
Legcd  Authority:  Title  13  U.S.C, 
sections  8(b),  9{b).  161,  and  182;  Title  15 
U.S.C,  section  1525. 

OMB  Desk  Officer:  Susan  Schechter, 
(202) 395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov).  j 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  tw  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  January  10,  2002.    | 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1037  Filed  1-15-02;  8:45  am] 

BILLING  COOe  3610-07-^ 


DEPARTMEKT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request         | 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for   • 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  Overseas  Business  Interest 
Questionnaire. 


Agency  Form  Number:  471P. 
OMB  Number:  0625-0039. 
Type  of  Request:  Regular  Submission. 
Burden:  490  hours. 
Number  of  Respondents:  1,000. 
Avg.  Hours  Per  Response:  30  minutes. 
Needs  and  Uses:  This  collection 
allows  U.S.  firms  participating  in 
overseas  trade  events  sponsored  by  the 
U.S.  Department  of  Commerce's 
International  Trade  Administration 
(IT A)  an  opportimity  to  specifically 
identify  their  marketing  objective  for  a 
specific  event  as  well  as  current 
marketing  activities  and  status  in  the 
specific  foreign  markets  where  the  event 
will  take  place.  The  U.S.  and  Foreign 
Commercial  Service/ITA  overseas  posts 
use  the  information  to  schedule 
business  appointments  during  the  trade 
event,  arrange  "blue  ribbon"  calls  on 
key  agents  or  distributors  identified  by 
participants  prior  to  an  event,  and  to 
issue  specific  show  invitations 
appropriate  prospective  overseas 
business  partners.  It  is  critical  to 
prearrange  business  appointments  thus 
providing  U.S.  participants  with  a 
program  of  high  caliber  business 
appointments. 

Affected  Public:  Businesses  or  other 
for-profits. 
Frequency:  Once. 

Respondent's  Obligation:  Voluntary. 
OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution,  N:W.,  Washington,  DC 
20230  or  via  internet  at 
MClayton@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  January  10,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1038  Filed  1-15-02;  8:45  am) 

BILUNG  COOE  3S1(Mm-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 


collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13. 

Bureau:  International  Trade 
Administration. 
Title:  Advocacy  Questionnaire. 
Agency  Form  Number:  ITA-4133P. 
OMB  Number:  0625-0220. 
Type  of  Request:  Regular  Submission. 
Burden: 205. 

Number  of  Respondents:  200. 
Avg.  Hours  Per  Response:  30  minutes. 
Needs  and  Uses:  The  U.S.  Department 
of  Commerce  invites  the  general  public 
and  other  Federal  agencies  to  comment 
on  the  proposed  extension  of  the  use  of 
the  advocacy  questionnaire  by  the  Trade 
Promotion  Coordination  Committee's 
(TPCC)  Advocacy  Network.  The 
questionnaire  is  used  to  evaluate 
requests  for  United  States'  Government 
(USG)  commercial  advocacy  in 
connection  with  overseas  bids  and 
proposals.  The  International  Trade 
Administration's  Advocacy  Center 
marshals  federal  resources  to  assist  U.S. 
business  interests  competing  for  foreign 
government  procurements  worldwide. 
The  mission  of  the  Advocacy  Center  is 
to  coordinate  USG  commercial  advocacy 
in  order  to  promote  U.S.  exports  and 
create  U.S.  jobs.  The  Advocacy  Center  is 
imder  the  umbrella  of  the  TPCC,  which 
is  chaired  by  the  Secretary  of  Commerce 
and  includes  19  federal  agencies 
involved  in  export  promotion.  The 
purpose  of  the  advocacy  questionnaire 
is  to  collect  the  information  necessary  to 
make  an  evaluation  about  a  company's 
eligibility  for  USG  advocacy  assistance. 
There  are  clear,  well  established  USG 
advocacy  guidelines  that  describe  the 
various  situations  in  which  the  USG  can 
provide  advocacy  support  for  a  firm. 
The  questionnaire  was  developed  to 
collect  only  the  information  necessary 
to  determine  if  the  firm  meets  the 
eligibility  requirements  set  forth  in 
these  guidelines.  The  Advocacy  Center, 
appropriate  ITA  officials,  our  U.S. 
Embassies  worldwide,  and  other  federal 
govermnent  agencies  (the  Advocacy 
Network)  that  provide  advocacy 
support,  will  require  firms  seeking  USG 
advocacy  support  to  complete  the 
questioimaire.  Without  this  information, 
the  USG  woiild  be  unable  to  make 
eligibility  determinations. 

Affected  Public:  Businesses  or  other 
for-profits. 
Frequency:  Occasionally. 
Respondent's  Obligation:  Volimtary. 
OMB  Desk  Officer:  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
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Commerce,  Room  6086, 14th  and 
Constitution,  NW,  Washington,  DC 
20230  or  via  internet  at 
MClayton@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer,  Room 
10202,  New  Executive  Office  Building, 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  January  10,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1039  Filed  1-15-02;  8:45  am] 

BILUNG  COOE  3S10-DR-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Conunerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  National  Defense  Authorization 
Act  (NDAA). 

Agency  Form  Number:  BXA-742R, 
BXA-742S. 

OMB  Approval  Number  0694-0107. 

Type  of  Request:  Extension  of  a 
currently  approved  coUeiction  of 
information. 

Burden:  35  hours. 

Average  Time  Per  Response:  15 
minutes  per  response. 

Number  of  Respondents:  140 
respondents. 

Needs  and  Uses:  This  collection  of 
information  is  required  as  the  result  of 
the  amending  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  (EAR)  by  revising  the 
(EAR)  requirements  for  experts  and 
reexports  contained  in  sections  1211- 
1215  of  the  National  Defense 
Authorization  Act  (NDAA)  for  fiscal 
year  1998  (Pub.  L.  105-85,  111  Stat. 
1629),  signed  by  the  President  on 
November  18. 1997.  The  Bureau  of 
Export  Administration  (BXA)  needs  the 
information  in  this  collection  to  fuffill 
two  requirements  of  the  Natioval 
Defense  Authorization  Act  for  Fiscal 
Year  1998  (NDAA).  Those  requirements 
are:  (1)  Proposed  exports  and  reexports 
of  high  performance  computers  to 
specific  coimtries  must  be  reviewed  by 
eniunerated  government  agencies  prior 
to  the  export  and  (2)  that  the 


government  conduct  a  "post  shipment 
verification"  of  each  high  performance 
computer  exported  to  those  countries 
after  November  17.  1997.  Both  of  these 
requirements  are  new  and  were  imposed 
by  the  Congress  with  the  passage  of  the 
NDAA.  To  simplify  the  latter.  BXA  has 
developed  a  new  form  that  will 
incorporate  the  relevant  data  elements 
and  replace  the  written  report,  thereby 
standardizing  the  data  format  for  the 
applicant,  and  enabling  the  use  of 
information  technology  in  the 
processing  of  the  data. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer:  David  Rostker. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
DOC  Paperwork  Clearance  Officer,  (202) 
482-3129,  Department  of  Commerce, 
Room  6086, 14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20230. 

Dated:  January  10,  2002. 
Madeleine  Gayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1040  Filed  1-15-02;  8:45  am) 
BILUNG  COOE  3510-OT-# 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Buseaa.  of  Export 
Administration  (BXA). 

Title:  Prior  Notffication  of  Exports 
Under  License  Exception  AGR. 

Agency  Form  Number:  BXA-748P. 

OMB  Approval  Number:  0694-0123. 

Type  of  Request:  Emergency  approval 
requested. 

Burden:  93  hours. 

Average  Time  Per  Response:  52-57 
minutes  per  response. 

Number  of  Respondents:  25 
respondents. 

Needs  and  Uses:  Section  906  of  the 
TSRA  requires  that  exports  of 
agricultural  commodities,  medicine  or 


medical  devices  to  Cuba  or  to  the 
government  of  a  country  that  has  been 
determined  by  the  Secretary  of  State  to 
have  repeatedly  provide  support  for  acts 
of  international  terrorism,  or  to  any 
other  entity  in  such  a  country,  are  made 
pursuant  to  one-year  licenses  issued  by 
the  U.S.  Government,  while  further 
providing  that  the  requirements  of  one- 
year  licenses  shall  be  no  more  restrictive 
than  license  exceptions  administered  by 
the  Department  of  Commerce,  except 
that  procedures  shall  be  in  place  to  deny 
licenses  for  exports  to  any  entity  within 
such  country  promoting  international 
terrorism. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondera's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  David  Rostker. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
DOC  Paperwork  Clearance  Officer,  (202) 
482-3129,  Department  of  Commerce, 
^  Room  6086, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230. 

Dated:  January  10,  2002. 

Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  02-1042  Filed  1-15-02;  8:45  am] 

BHJJNGCOOE  3S10-33-P 


DEPARTMENT  OF  COMMERCE 

SirtNnission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Technology  Letter  of 
Explanation. 

Agency  Form  Number:  N/A. 

OMB  Approval  Number:  0694-0047. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information.  ' 

Burden:  3,602  hours. 

Average  Time  Per  Response:  V2  to  2 
hours. 

Number  of  Respondents:  2,896 
respondents. 
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Needs  and  Uses:  The  information 
contained  in  these  letters  will  assure 
BXA  that  no  unauthorized  technical 
data  will  be  exported  for  unauthorized 
end-uses  or  to  unauthorized 
destinations  and  thus  provide  assurance 
that  U.S.  national  security  and  foreign 
policy  prtwrams  are  followed. 

AffectedPublic:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker. 

Copies  of  the  above  information 
coUection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
DOC  Paperwork  Clearance  Officer.  (202) 
482-3129,  Department  of  Commerce, 
Room  6066, 14th  and  Constitution 
Avenue,  NW,  Washington.  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Dave  Ro^er,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230. 

Dated:  January  10,  2002.     I 
Madeleiiie  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1043  Filed  1-15-02;  8:45  am] 
■LUNG  COOe  3610-3»-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Cominsnt  Rs(|usst 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Export 
Administration  (BXA). 

Title:  Computers  and  Related 
Equipment.  I 

Agency  Form  Number:  N/ A. 

OhW  Approval  Number:  0694-0013. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  43. 

Average  Hours  Per  Response:  32 
minutes. 
*      Number  of  Respondents:  80. 

Needs  and  Uses:  The  advances  in  U.S. 
-    computer  technology  have  created 
products  that  have  a  broad  range  of  end- 
uses  that  include  military  applications 
and  other  uses  that  may  be  contrary  to 
our  national  security,  foreign  policy, 
and  proliferation  concerns.  In  order  to 
continue  our  profitable  international 


trade  position  and  at  the  same  time 
protect  our  national  security,  it  has 
become  necessary  to  establish  a  system 
for  precise  and  detailed  evaluations  of 
computer  systems. 

Affected  Public:  Businesses  or  other 
for-profit  institutions. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clajrton, 
DOC  Paperwork  Clearance  Officer,  (202) 
482-3129.  Department  of  Commerce, 
Room  6066, 14th  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230. 

Dated:  January  10,  2001. 
Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-1044  Filed  1-15-02;  8:45  am) 

BILLING  COM  3510-33-P 


DEPARTMENT  OF  COMMERCE 
P.D.011102A] 

Sutmission  for  OMB  Review; 
Comment  Request 

The  Department  of'Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Permits  for  Incidental  Taking  of 
Endangered  or  Threatened  Species. 
.  Form  Number(s):  None. 

OMB  Approval  Number.  0648-0230. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  1.048. 

Number  of  Respondents:  13. 

Average  Hours  Per  Response:  80 
hours  for  a  permit  application;  30 
minutes  for  an  application  for  a 
Certificate  of  Inclusion;  8  hours  for  a 
permit  report;  10  hours  for  a  watershed 
plan;  and  40  hours  for  a  transfer  of  an 
Incidental  Take  permit. 

Needs  and  Uses:  The  Endangered 
Species  Act  (ESA)  prohibits  the  taking 
of  endangered  species.  Section  10  of  Uie 
ESA  allows  for  certain  exceptions  to  the 
prohibitions,  such  as  a  taking  that 
would  be  incidental  to  an  otherwise 
lawful  activity.  The  corresponding 


regulations  provide  application  and 
reporting  requirements  for  such 
exceptions.  The  required  information  is 
used  to  evaluate  the  proposed  activity 
(application)  and  ongoing  activities 
(reports)  and  is  necessary  for  National 
Marine  Fisheries  Service  to  ensure  the 
conservation  of  the  species  under  the 
ESA. 

Affected  Public:  Individuals  or 
households,  business  or  other  for-profit 
organizations,  not-for-profit  institutions, 
and  state,  local,  or  tribal  government. 

Frequency.  On  occasion;  annually. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  DesJk  0/55cer  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  WasMngton. 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov).  > 

Written  comments  and 
recommendations  for  the  proposed 
infomiatidii'collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  10,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  02-1138  Filed  1-15-02;  8:45  am) 
aauNG  cooE  ssio-a-s 


DEPARTMENT  OF  COMMERCE 
[i.D.011102B] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  tmder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  BUlfish  Tagging  Report. 

Fonn  Number(s):  NOAA  Form  88- 
162. 

OMB  Approval  Number  0648-0009. 

Type  of  Request  Regular  submission. 

Burden  Hours:  62. 

Number  of  Respondents:  750. 

Average  Hours  Per  Response:  5 
minutes. 

Needs  and  Uses:  The  National 
Oceanic  and  Atmospheric 
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Administration's  Southwest  Fishery 
Science  Center  operates  an  angler-based 
billfish  tagging  program.  Tagging 
supplies  are  provided  to  volunteers. 
When  they  catch  and  tag  fish,  they 
submit  a  brief  report  on  the  fish  tagged 
and  the  location  of  tagging.  The 
information  obtained  is  used  in 
conjunction  with  tag  rettims  to 
determine  billfish  migration  patterns, 
mortality  rates,  and  similar  information 
useful  in  the  management  of  the  fishery. 

Affected  Public:  Individuals  or 
households. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  10,  2002. 
Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1139  Filed  1-15-02;  8:45  ami 
BHJJNG  COOE  3510-22-5 


DEPARTMENT  OF  COMMERCE 
P.D.011102C] 

Sulnnission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Statement  of  Financial  Interests, 
R^ional  Fishery  Management  Councils. 

Form  Numbeiis):  NOAA  Form  88- 
195. 

OMB  Approva7  Numter  0648-0192. 

Type  of  Request  Regular  submission. 

Burden  Hours:  110. 

Number  of  Respondents:  ,188. 

Average  Hours  Per  Response:  35 
minutes. 

Needs  and  Uses:  The  Magnuson- 
Stevens  Fishery  Conswvation  and 


Management  Act  authorizes  the 
establishment  of  Regioned  Fishery 
Management  Councils  to  exercise  sound 
judgement  in  the  stewardship  of  fishery 
resources  through  the  preparation, 
monitoring,  and  revision  of  such  plans 
under  circumstances  (a)  which  will 
enable  the  States,  the  fishing  industry, 
consumer  and  enviroiunental 
oi^ganizations,  and  other  interested 
persons  to  participate  in,  and  advise  on, 
the  establishment  and  administration  of 
such  plans,  and  (b)  which  take  into 
accouint  the  social  and  economic  needs 
of  the  States.  Section  302  (j)  of  the  Act, 
requires  that  Council  members  and 
Executive  Directors  disclose  their 
financial  interests  in  any  harvesting, 
processing,  or  marketing  activity  that  is 
being,  or  will  be,  undertaken  within  any 
fishery  over  which  the  Council 
concerned  has  jurisdiction. 

The  Act  further  provides  that  a 
member  shall  not  vote  on  a  Council 
decision  which  would  have  a  significant 
and  predictable  effect  on  such  financial 
interest.  A  Council  decision  shall  be 
considered  to  have  a  significant  and 
predictable  effect  on  a  financial  interest 
if  there  is  a  close,  causal  link  between 
the  Council  decision  and  an  expected 
and  substantially  disproportionate 
benefit  to  the  financial  interest  of  the 
affected  individual  relative  to  the 
financial  interest  of  other  participants  in 
the  same  gear  t)rpe  or  sector  of  the 
fishery.  However,  an  affected  individual 
who  is  declared  ineligible  to  vote  on  a 
Cotmcil  action  may  participate  in 
Coimcil  deliberations  relating  to  the 
decision  after  notifying  the  Council  of 
his/her  recusal  and  identifying  the 
financial  interest  that  would  be  affected. 

Affected  Public:  Individuals  or 
households. 

Frequency.  On  occasion;  annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker. 
(202)  395-38^7. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington.  DC  20503. 


Dated:  January  10,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 

[FR  Doc.  02-1140  Filed  1-15-02;  8:45  am] 
WUJNO  COOe  3S10-22-8 

DEPARTMENT  OF  COMMERCE 

p.D.  0111020] 

SulNnission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Southeast  Region  Bycatch 
Reduction  Device  Certification  Family 
of  Forms. 

Form  Number(s):  None. 

OMB  Approval  Number.  0648-0345. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  7,500. 

Number  of  Respondents:  31. 

Average  Hours  Per  Response: 
Submissions  for  certification  in  the  Gulf 
of  Mexico,  140  minutes  for  pre- 
certification;  180  minutes  for  pre- 
certification  data;  140  minutes  for  a 
certificaticm  application;  20  minutes 
each  for  a  vessel  identification  form,  a 
gear  specification  form,  a  station  sheet 
form,  a  turtle  excluder  device/bycatch 
reduction  device  specification  form,  a 
length  frequency  form,  and  a  condition 
and  fate  form;  5  hours  for  a  species 
characterization  form;  4  hours  for  a  final 
report;  1  hour  for  an  observer 
certification  or  observer  reference;  4 
hours  for  testing;  and  30  minutes  for  a 
submission  of  independent  tests. 
Submissions  for  certification  in  the 
South  Atlantic,  30  minutes  each  for  a 
vessel  identification  form  or  a  gear  form; 
2  hours  for  a  station  sheet  bycatch  . 
reduction  device  evaluation  form;  50 
minutes  for  a  length  frequency  form; 
100  hours  for  testing;  and  30  minutes  for 
a  submission  of  independent  tests. 

Needs  and  Uses:  Persons  seeking  to 
obtain  certification  for  bycatch 
reduction  devices  to  be  used  on  shrimp 
vessels  in  the  Gulf  of  Mexico  or  South 
Atlantic  must  apply  for  authorization  to 
conduct  tests  and  submit  the  test 
results.  Persons  seeking  certification  to 
be  observers  for  such  tests  in  the  Gulf 
of  Mexico  must  file  an  application  and 
provide  two  references.  The  information 
is  needed  for  NOAA  to  determine  if 
equipment  meets  the  standards  that 
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would  allow  its  use  in  commercial 
fisheries. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households. 

Frequency.  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer.  David  Rostker. 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clajrton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129.  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230  (or  via  the  Internet  at 
MClayton®doc.gov).  . 

Written  comments  and  ' 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Ofiicer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  )anuary  10,  2002. 
Madeleine  Gayton. 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer 
(FR  Doc.  02-1141  Filed  1-15-02;  8:45  am) 
BHJUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 


fishery  regulations  affect  that  value.  The 
respondents  will  be  drawn  from  a 
random  sample  of  U.S.  residents  who 
purchased  an  Alaska  State  sport  fishing 
license  in  2001.  Follow-up  calls  will  be 
made  to  people  not  responding  to  a  mail 
survey. 

Affected  Public  Individuals  or 
households. 

Frequency.  One-time. 

Respondent's  Obligation:  Volimtary. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129.  Department  of 
Commerce.  Room  6086. 14th  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  January  10,  2002. 
Madeleine  Clajrton. 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[PR  Doc.  02-1142  Filed  1-15-02;  8:45  am] 
BNXING  CODE  3S10-22-S 


p.D.  011102E]  I 

Submission  tor  OMB  Revtswr, 

ConNIMtlt  RS<|tJ6St 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Alaska  Marine  Sport  Fishing 
Economics  Survey. 

Form  Numbers):  None. 

OMB  Approval  Number.  None. 

Type  of  Request  Regular  submission. 

Bmden  Hours:  1.048. 

Number  of  Respondents:  3.740. 

Average  Hours  Per  Response:  20 
minutes  to  respond  to  a  mail  survey;  5 
minutes  to  respond  to  a  follow-up 
phone  survey. 

Needs  and  Uses:  The  survey  data  is 
necessary  to  conduct  required  economic 
analyses  of  marine  sport  fisheries  off 
AlaAa.  This  data  is  currently  not 
available  for  many  areas  and  fisheries  in 
Alaska.  The  survey  data  will  be  used  to 
estimate  the  economic  value  of  fishing 
to  anglers,  and  how  catch  rates  and 


DEPARTMENT  OF  COMMERCE 

Census  Bureau 

The  American  Community  Survey; 
Proposed  Collection;  Comment 
Request 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paper  work  and 
respondent  burden,  invites  the  general 
public  and  other  federal  agencies  to  take 
this  opportimity  to  comment  on 
proposed  or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  18,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce.  Room  6086, 
14Ui  and  Constitution  Avenue,  NW, 
Washington,  DC  20230  (or  via  the 
Internet  at  mclayton@doc.gov]. 


FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Lawrence  McGinn.  U.S. 
Census  Bureau.  Demographic  Surveys 
Division.  Washington,  DC  20233.  Phone: 
(301) 457-8050. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Given  the  rapid  demographic  changes 
experienced  in  recent  years  and  the 
strong  expectation  that  sucfh  changes 
will  continue  and  accelerate,  the  once- 
a-decade  data  collection  approach  of  a 
decennial  census  is  no  longer 
acceptable.  To  meet  the  needs  and 
expectations  of  the  country,  the  Census 
Bureau  developed  the  American 
Community  Survey.  This  survey  will 
collect  long-form  data  every  month  and 
provide  tabulations  of  these  data  on  a 
yearly  basis.  In  the  past,  the  long-form 
data  were  collected  only  at  the  time  of 
each  decennial  census.  The  American 
Community  Survey  will  allow  the 
Census  Bureau  to  remove  the  long  form 
from  the  2010  Census,  thus  reducing 
operational  risks,  improving  accuracy, 
and  providing  more  relevant  data.  After 
years  of  development  and  testing,  the 
American  Commxmity  Survey  is  ready 
for  full  implementation  in  FY  2003. 

The  American  Community  Siu^ey 
will  provide  more  timely  information 
for  critical  economic  planning  by 
governments  and  the  private  sector.  In 
the  cxirrent  information-based  economy, 
federal,  state,  tribal,  and  local 
decisionmakers,  as  well  as  private 
business  and  nongovernmental 
organizations,  neeid  current,  reliable, 
and  comparable  socioeconomic  data  to 
chart  the  future.  The  American 
Community  Survey  will  provide  up-to- 
date  profiles  of  American  communities 
every  year  beginning  in  2004.  providing 
policymakers,  planners,  and  service 
providers  in  the  public  and  private 
sectors  with  information  every  year — 
notiust  every  ten  years. 

Tne  American  Community  Survey 
must  begin  full  implementation  in  2003 
to  provide  comparable  data  at  the 
censiis  tract  level  by  July  2008.  These 
data  are  needed  by  federal  agencies  and 
others  to  provide  assurance  of  long-form 
type  data  availability  before  eliminating 
the  long  form  bom  ^e  2010  Census. 

The  American  Community  Smvey 
demonstration  period  began  in  1996  in 
four  sites.  In  1999,  the  number  of  sites 
was  increased  to  31  comparison  sites. 
The  comparison  with  Census  2000  was 
designed  to  collect  several  kinds  of 
information  necessary  to  understand  the 
differences  between  data  bom  the  1999- 
2002  American  Conununity  Survey  and 
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data  from  the  2000  long  form.  The 
purpose  of  the  comparison  sites  was  to 
give  a  good  tract-by-tract  comparison 
between  the  1999-2002  American 
Community  Siuvey  cumulated^estimates 
and  the  Census  2000  long-form 
estimates  and  to  use  these  comparisons 
to  identify  both  the  causes  of  differences 
and  diagnostic  variables  that  tend  to 
predict  a  certain  kind  of  difference. 

In  2000-2002,  the  Census  Bureau 
conducted  the  Census  2000 
Supplementary  Siuvey,  the  2001 
Supplementary  Siuvey,  and  the  2002 
Supplementary  Survey  using  the 
American  Community  Survey 
methodology.  Each  of  these  surveys  had 
a  sample  of  approximately  700,000 
residential  addresses  per  year.  These 
surveys  were  conducted  to  study  the 
operational  feasibility  of  collecting  long- 
form  type  data  in  a  different 
methodology  from  the  decennial  census, 
demonstrate  the  reliability  and  stability 
of  state  and  large  area  estimates  over 
time,  and  demonstrate  the  usability  of 
multiyear  estimates. 

For  2003-2005,  the  Census  Bureau 
plans  to  conduct  the  American 
Community  Survey  in  every  part  of  the 
United  States  and  also  in  Puerto  Rico. 
In  November  2002,  the  Census  Bureau 
will  begin  full  implementation  of  the 
American  Community  Survey  by 
increasing  the  sample  to  a  total  of 
250.000  residential  addresses  per  month 
in  the  50  states  and  the  District  of 
Columbia  and  3.000  residential 
addresses  per  month  in  Puerto  Rico. 
Data  will  be  collected  by  mail  and 
Census  Bureau  staff  will  follow  up  with 
households  that  do  not  respond  using 
computer-assisted  telephone 
interviewing  (CATI)  and  Qomputer- 
assisted  personal  intervievnng  (CAPI). 

In  addition  to  selecting  a  sample  of 
residential  addresses,  the  Census 
Bureau  plans  to  select  a  sample  of  group 
quarters  (GQs)  and  conduct  Uie 
American  Community  Survey  with  a 
sample  of  persons  within  the  GQs 
starting  in  January  2004.  The  Census 
Bureau  will  also  conduct  a  reinterview 
operation  with  a  small  sample  of 
households  to  monitor  the  quality  of 
data  collected  during  the  CAPI. 

n.  Method  of  CoUectioii 

The  Census  Bureau  will  mail 
questionnaires  to  households  selected 
for  the  American  Community  Survey. 
For  households  that  do  not  return  a 
questionnaire.  Census  Bureau  staff  will 
attempt  to  conduct  interviews  via  CATI. 
We  will  also  conduct  CAPI  interviews 
for  a  subsample  of  nonrespondents. 

For  most  types  of  GQs.  Census  Bureau 
field  representatives  (FRs)  will  either 
help  respondents  complete 


questionnaires  or  leave  questionnaires 
and  ask  respondents  to  return  them  by 
mail.  For  a  few  GQs,  the  FRs  will 
attempt  to  conduct  interviews  by 
telephone. 

Tne  Census  Bureau  staff  will  provide 
Telephone  Questionnaire  Assistance 
(TQA). 

The  Census  Bureau  staff  will  conduct 
reinterviews  using  CAPI. 

m.  Data 

OMB  Number:  0607-0810. 

Form  Numberis):  ACS-1,  ACS-1 
(GQ).  ACS-3  (GQ).  ACS-4(GQ)..ACS- 
290. 

Type  o/fleview;  Regular. 

Affected  Public:  Individuals  and 
households. 

Estimated  Number  of  Respondents: . 
During  the  period  of  November  2002 
through  October  2005,  we  plan  to 
contact  9,105.000  households,  40,000 
persons  in  group  quarters,  and  81,000 
households  for  reinterview. 

Estimated  Time  Per  Response: 
Estimates  are  38  minutes  per  household, 
15  minutes  per  person  in  group 
quarters,  and  10  minutes  per  household 
in  the  reinterview  sample. 

Estimated  Total  Annual  Burden 
Hours:  1,930,000  hours. 

Estimated  Total  Annual  Cost:  Except 
for  their  time,  there  is  no  cost  to 
respondents. 

Respondent  Obligation:  Mandatory. 

Authority:  Title  13.  United  States  Code, 
Section  182.' 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collections  techniques 
or  other  forms  of  informatiou 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  the  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  10,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer 
[FR  Doc.  02-1033  Filed  1-15-02;  8:45  am] 
BILIJNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Census  Buresu 

2002  Economic  Census  Covering  the 
Manufacturing  Sector;  Proposed 
Collection;  Comment  Request 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  18,  2002. 
ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086. 
14 A  and  Constitution  Avenue,  NW., 
Washington.  DC  20230  (or  via  the 
Internet  aiMClayton@doc.gov). 
roR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Mendel  D.  Gayle,  U.S. 
Census  Bureau,  Manufacturing  and 
Construction  Division<Jloom  2108. 
Building  4,  Washington.  DC  20233, 
(301)  457-4769,  (or  via  the  Internet  at 
mendel.d.gayle@census.gov). 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  Census  Bureau  is  the  preeminent 
collector  and  provider  of  timely, 
relevant  and  quality  data  about  the 
people  and  economy  of  the  United 
States.  Economic  data  are  the  Census 
Bureau's  primary  program  commitment 
during  nondecennial  census  years.  The 
economic  census,  conducted  under 
authority  of  Title  13,  United  States 
Code,  is  the  primary  source  of  facts 
about  the  structure  and  functioning  of 
the  Nation's  economy  and  features 
unique  industry  and  geographic  detail. 
Economic  census  statistics  serve  as  part 
of  the  framework  for  the  national 
accounts  and  provide  essential 
information  for  government,  business 
and  the  general  public.  The  2002 
Economic  Census  Covering  the 
Manufacturing  Sector  will  measure  the 
economic  activity  for  more  than  400.000 
manufacturing  establishments. 

The  information  collected  from 
companies  in  the  manufacturing  sector 
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of  the  economic  census  will  produce 
basic  statistics  by  industry  for  number 
of  establishments,  payroll,  employment, 
value  of  shipments,  value  added,  capital 
expenditures,  depreciation,  materials 
consximed,  selected  purchased  services, 
electric  energy  used  and  inventories 
held.  Primary  strategies  for  reducing 
burden  in  the  Census  Biireau  economic 
data  collections  are  to  increase 
electronic  reporting  through  broader  use 
of  computerized  self-administered 
census  questionnaires,  electronic  data 
interchange,  and  other  electronic  data 
collection  methods. 

n.  Method  of  Collection 

Establishments  included  in  this 
collection  will  be  selected  from  a  frame 
provided  by  the  Census  Bureau's 
Business  Register.  To  be  eligible  for 
selection,  an  establishment  will  be 
required  to  satisfy  the  following 
conditions:  (i)  It  must  be  classified  in 
the  manufacturing  sector;  (ii)  it  must  be 
an  active  operating  establishment  of  a 
multi-establishment  company,  or  it 
must  be  an  operating  single- 
establishment  company  with  payroll; 
and  (iii)  it  must  be  located  in  one  of  the 
50  states  or  the  District  of  Columbia. 
Most  establishments  will  be  included  in 
the  mail  portion  of  the  collection.  Forms 
tailored  for  the  particular  kind  of 
business  will  be  mailed  to  the 
establishment  to  be  filled  out  and 
retumed.'Establishments  not  meeting 
certain  cutoffs  for 'payroll  will  be 
included  in  the  non-mail  portion  of  the 
collection.  We  will  use  administrative 
data  in  lieu  of  collecting  data  directly 
from  these  establishments. 

Mail  selection  procediues  will 
distinguish  several  groups  of 
establishments.  Establishment  selection 
to  a  particular  group  is  based  on  a 
niunber  of  factors.  The  mote  important 
considerations  are  the  size  of  the 
company  and  whether  it  is  included  in 
the  intercensal  Annual  Survey  of 
Manufactures  (ASM)  sample  panel.  The 
ASM  panel  is  representative  of  both 
large  and  small  establishments  from  the 
mail  component  of  the  manufactiuing 
census.  The  ASM  sample  panel  includes 
approximately  55.000  establishments. 
The  various  groups  of  establishments 
that  will  constitute  the  2002  Economic 
Census  are  outlined  below. 

A.  Establishments  of  Multi- 
Establishment  Companies 

Selection  procedures  will  assign 
eligible  establishments  of  multi- 
establishment  companies  to  the  mail 
components  of  the  potential  respondent 
universe. 


We  estimate  that  the  census  mail 
canvass  for  2002  will  include  the 
following: 

1 .  ASM  sample  establishments: 
32.000. 

2.  Non-ASM:  50,000. 

B.  Single-Establishment  Companies 
Engaged  in  Manufacturing  Activity  With 
Payroll 

As  an  initial  step  in  the  selection 
process,  we  will  conduct  a  study  of  the 
potential  respondent  universe  for 
manufacturing.  The  study  of  potential 
respondents  will  produce  a  set  of 
industry-specific  payroll  cutoffs  that  we 
will  use  to  distinguish  large  versus 
small-establishment  companies  within 
each  industry.  This  payroll  size 
distinction  will  affect  selection  as 
follows: 

1.  Large  Single-Establishment 
Companies 

Single-establishment  companies 
having  annualized  payroll  (from  Federal 
administrative  records)  that  equals  or 
exceeds  the  cutoff  for  their  industry  will 
be  assigned  to  the  mail  component  of 
the  potential  respondent  imiverse. 

We  estimate  that  the  census  mail 
canvass  for  2002  will  include  the 
following: 

a.  ASM  sample  establishments: 
23.000. 

h.  Non-ASM:  101.000. 

2.  Small  Single-Establishment 
Companies 

In  selected  industries,  small  single- 
establishment  companies  that  satisfy  a 
particular  criteria  (administrative  record 
payroll  cutoff)  will  receive  a 
manufacturing  short  form,  which  will 
collect  a  reduced  amount  of  basic 
statistics  and  other  essential  information 
that  is  not  available  bom  administrative 
records. 

We  estimate  that  the  census  mail 
canvass  for  2002  will  include 
approximately  54,000  companies  in  this 
category.  This  category  does  not  contain 
ASM  establishments. 

3.  All  remaining  single-establishment 
companies  with  payroll  will  be 
represented  in  the  census  by  data 
estimated  from  Federal  administrative 
records.  Generally,  we  do  not  include 
these  small  employers  in  the  census 
mail  canvass. 

We  estimate  that  this  category  for 
2002  will  include  approximately 
140,000  manufactining  companies. 

m.  DaU 

OMB  Number:  Not  available. 

Form  Number:  The  forms  used  to 
collect  information  from  businesses  in 
these  sectors  of  the  economic  census  are 


tailored  to  specific  business  practices 
and  are  too  numerous  to  list  separately 
in  this  notice.  You  can  obtain 
information  on  the  proposed  content  of 
the  forms  by  calling  Mendel  D.  Gayle  on 
(301)  457-4769  (or  via  the  hitemet  at 
mendel.d.gayle@census.gov). 

Type  of  Review:  Regular  review. 

Affected  Public:  Business  or  Other  for 
Profit,  Non-profit  Institutions,  Small 
Businesses  or  Organizations,  and  State 
or  Local  Governments. 

Estimated  Number  of  Respondents: 

ASM— 55,000 

Non-ASM  (Long  Form)— 151,000 
Non-ASM  (Short  Form)— 54,000 
Total— 260,000 
Estimated  Time  Per  Response: 

ASM— 5.6  hrs. 

Non-ASM  (Long  Form)— 3.4  hrs. 

Non-ASM  (Short  Form)— 2.2  hrs. 

Estimated  Total  Armual  Burden 
Hours: 

ASM— 308,000 

Non-ASM  (Long  Form)— 513,400 
Non-ASM  (Short  Form)— 118,800 
Total— 940,200 

Estimated  Total  Armual  Cost:     _, 
$14,403,864. 

Respondent's  Obligation:  Mandatory. 

legal  Authority:  T\i\e  13,  United 
States  Code,  Sections  131  and  224. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  binden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  10,  2002. 
Madeleine  Qayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(PR  Doc.  02-1034  Filed  1-15-02;  8:45  am] 
BHJJNG  COOC  3S10-07-P 
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DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Petition  by  a  Finn  for  Certification  of 
Eligibility  To  Apply  for  Trade 
Adjustment  Assistance 

action:  Extension  of  a  ciurently 
approved  collection,  comment  request. 

The  Department  of  Commerce  (DoC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  5). 

Agency:  Economic  Development 
Administration  (EDA). 

Title:  Petition  by  a  Firm  for 
Certification  of  Eligibility  to  Apply  for 
Trade  Adjustment  Assistance. 

Agency  Form  Number:  ED-840. 

OMB  Approval  Number:  0610-0091 . 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

Burden:  1,544  hours. 

Average  Hours  Per  Response:  8  hours. 

Number  of  Respondents:  193 
respondents. 

Needs  and  Uses:  The  information 
collection  is  needed  to  determine 
whether  a  firm  is  eligible  to  apply  for 
trade  adjustment  assistance.  This 
assistance  helps  U.S.  manufacturing 
firms  injured  by  imports  to  develop 
strategies  for  competing  in  the  global 
market  place.  The  information 
submitted  is  a  major  phase  in  obtaining 
a  firm's  history,  including  sales, 
production  and  employment  data  (the 
firm  provides  quarterly  imemployment 
security  forms  submitted  to  the  state,  a 
description  of  the  products  produced  by 
such  firm,  tax  returns  and/or  financial 
statements,  a  firm's  decline  in  sales 
accounts,  and  brochures  of  such  firm's 
production).  The  information  collection 
provides  an  essential  tool  for  firms  to 
use  in  submitting  the  information 
required  to  demonstrate  that  they 
qualify  for  certification  of  eligibility. 
The  information  is  required  under 
section  251  of  the  Trade  Act  of  1974,  as 
amended. 

Affected  Public:  Businesses,  farms  or 
other  for-profit  organizations. 

Frequency:  One  time. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-7340. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  G.  Clayton, 
DoC  Forms  Clearance  Officer,  (202) 
482-3129,  U.S.  Department  of 
Conunerce,  Room  6086, 14th  and 


Constitution  Avenue,  NW.,  Washington, 
DC  20230.  Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  lanuary  10,  2002. 
Madeleine  G.  Clayton, 

Departmental  Forms  Clearance  Officer.  Office 
of  the  Chief  Information  Officer. 
[FR  Doc.  02-1041  Tiled  1-15-02;  8:45  am) 
BILLING  CODE  3S10-34-4> 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-57a-«70] 

Notice  of  Postponement  of  Final 
Determination  of  Antidumping  Duty 
investigation:  Certain  Circular  Welded 
Cart>onM3uaiity  Steel  Pipe  From  ttie 
People's  Republic  of  China 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  postponement  of  final 

determination  of  antidumping  duty 

investigation. 

EFFECnVjE  DATE:  January  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Villanueva  or  Bob  Boiling,  Office  DC, 
DAS  Group  III,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue  NW.. 
Washington,  DC  20230;  telephone  (202) 
482-6412  and  (202)  482-3434, 
respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (the  Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (2001). 

Background 

This  investigation  was  initiated  on 
June  13,  2001.  See  Notice  of  Initiation  of 
Antidumping  Duty  Investigation: 
Certain  Circular  Welded  Carbon-Quality 
Steel  Pipe  from  the  People's  Republic  of 
China,  66  FR  33227  (June  21,  2001).  The 
period  of  investigation  (POI)  is  October 
1,  2000  through  March  31,  2001.  On 
December  31,  2001,  the  Department 


published  the  notice  of  preliminary 
determination.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Circular 
Welded  Carbon-Quality  Steel  Pipe  from    . 
the  People's  Republic  of  China.  66  FR 
67500  (December  31.  2001). 

Postponement  of  Final  Determination 
and  Extension  of  Provisional  Measures 

Section  735(a)(2)  of  the  Act  provides 
that  a  final  determination  may  be 
postponed  until  not  later  than  135  days  . 
after  the  date  of  the  publication  of  the 
preliminary  determination  if,  in  the 
event  of  an  affirmative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  exporters  who 
account  for  a  significant  proportion  of 
exports  of  the  subject  merchandise,  or  in 
the  event  of  a  negative  preliminary 
determination,  a  request  for  such 
postponement  is  made  by  petitioner. 
The  Department's  regulations,  at  19  CFR 
351.210(e)(2).  require  that  requests  by 
respondents  for  postponement  of  a  final 
determination  be  accompanied  by  a 
request  for  extension  of  provisional 
measures  hom  a  four-month  period  to 
not  more  than  six  months. 

On  December  17.  2001  Tianjin 
Shuang  Jie  Steel  Pipe  Co..  Ltd  (Shuang 
Jie)  requested  that  the  Department 
postpone  its  final  determination  until 
no  later  than  135  days  after  the  date  of 
•  the  publication  of  the  preliminary 
determination  in  the  Federal  Register 
and  requested  an  extension  of  the 
provisional  measures  pursuant  to  19 
CFR  351.210(e)(2).  In  accordance  with 
section  735(a)(2)  of  the  Act  and  19  CFR 
351.210(b).  because  (1)  our  preliminary 
determination  was  affirmative.  (2) 
Shuang  Jie  accounts  for  a  significant 
proportion  of  exports  of  the  subject 
merchandise,  and  (3)  no  compelling 
reasons  for  denial  exist,  we  are  granting 
Shuang  Jie's  request  and  are  postponing 
the  final  determination  until  no  later 
than  135  days  after  the  publication  of 
preliminary  determination  in  the 
Federal  Register.  We  are  also  extending 
the  provisional  measures,  from  four 
months  to  six  months,  in  accordance 
with  19  CFR  351.210(e)(2).  Suspension 
of  liquidation  will  be  extended 
accordingly. 

Therefore,  the  final  results  are  now 
due  on  May  15.  2002.  This  notice  is 
published  in  accordance  with  section 
735(a)(2)  of  the  Act. 

Dated:  January  9.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-1129  Filed  1-15-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-588-637] 

Large  NewsfMper  Printing  Presses  and 
Componente  Thereof,  Whether 
Assembled  or  Unassembled,  From 
Japan:  Final  Resutts  of  Antidumping 
Duly  Administrative  Review  and 
Revocation  in  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
antidumping  duty  administrative  review 
and  revocation  in  part. 

summary:  On  October  9,  2001 ,  the 
Department  of  Commerce  published  the 
preliminary  determination  to  rescind 
the  administrative  review,  in  part,  and 
to  revoke  the  order,  in  part,  and  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  large  newspaper  printing  presses  and 
components  thereof,  whether  assembled 
or  imassembled,  from  Japan.  The  review 
covers  Tokyo  Kikai  Seiscikusho,  Ltd.,  a 
manufacturer/exporter  of  the  subject 
merchandise  to  the  United  States.  The 
period  of  review  is  September  1, 1999, 
through  August  31 ,  2000. 

No  interested  party  submitted 
comments  on  our  preliminary  results. 
We  have  made  no  changes  to  the  margin 
calculation.  Therefore,  the  final  results 
do  not  differ  from  the  preliminary 
results.  The  final  weighted-average 
diunping  margin  for  Tokyo  Kikai 
Seisakusho,  Ltd.  is  listed  below  in  the 
"Final  Results  of  Review"  section  of  this 
notice. 

In  addition,  we  have  made  a  final 
determination  to  rescind  the 
administrative  review  with  respect  to 
Mitsubishi  Heavy  Industries,  Ltd.,  and 
to  revoke  the  antidumping  duty  order 
with  respect  to  Tokyo  Kikai  Seisakusho, 
Ltd.  ; 

EFFECTIVE  DATE:  January  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger,  or  Kate  Johnson, 
Office  2,  AD/CVD  Enforcement  Group  I, 
Import  Administration — Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4136,  or  482-4929,  respectively. 
SUPPLEMENTARY  INFORMATION: 


The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 


effective  date  of  the  amendments  made . 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (April  2000). 

Background 

This  review  covers  one  manufacturer/ 
exporter,  Tokyo  Kikai  Seisakusho,  Ltd. 
(TKS). 

On  October  9,  2001,  the  Department 
of  Commerce  published  in  the  Federal 
Register  the  preliminary  results  of 
administrative  review  of  the 
antidumping  duty  order  on  large 
newspaper  printing  presses  (LNPP)  and 
components  thereof,  whether  assembled 
or  unassembled,  from  Japan  (66  FR 
51379)  (Preliminary  Results). 

We  invited  parties  to  comment  on  the 
preliminary  results  of  the  review.  TKS 
submitted  a  case  brief  on  November  8, 
2001.  On  December  4,  2001,  TKS 
withdrew  its  case  brief  from  the  record 
of  this  review.  No  other  interested  party 
submitted  comments.  The  Department 
has  conducted  this  administrative 
review  in  accordance  with  section  751 
of  the  Act. 

Scope  of  the  Order 

The  products  covered  by  the  order  are 
large  newspaper  printing  presses, 
including  press  systems,  press  additions 
and  press  components,  whether 
assembled  or  unassembled,  whether 
complete  or  incomplete,  that  are  capable 
of  printing  or  otherwise  manipulating  a 
roll  of  paper  more  than  two  pages 
across.  A  page  is  defined  as  a  newspaper 
broadsheet  page  in  which  the  lines  of 
type  are  printed  perpendicular  to  the 
running  of  the  direction  of  the  paper  or 
a  newspaper  tabloid  page  with  lines  of 
type  parallel  to  the  miming  of  the 
direction  of  the  paper. 

In  addition  to  press  systems,  the 
scope  of  the  order  includes  the  five 
press  system  components.  They  are:  (1) 
A  printing  unit,  which  is  any 
component  that  prints  in  monocolor, 
spot  color  and/or  process  (full)  color;  (2) 
a  reel  tension  paster  (RTP),  which  is  any 
component  that  feeds  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  in  width  into  a  subject  printing 
unit;  (3)  a  folder,  which  is  a  module  or 
combination  of  modules  capable  of 
cutting,  folding,  and/or  delivering  the  . 
paper  ftom  a  roll  or  rolls  of  newspaper 
broadsheet  paper  more  than  two  pages 
in  width  into  a  newspaper  format;  (4) 
conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  across  through  the  production 
process  and  which  provides  structural 


support  and  access;  and  (5)  a 
computerized  control  system,  which  is 
any  computer  equipment  and/or 
software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
components. 

A  press  addition  is  comprised  of  a 
union  of  one  or  more  of  the  press 
components  defined  above  and  the 
equipment  necessary  to  integrate  such 
components  into  an  existing  press 
system. 

Because  of  their  size,  large  newspaper 
printing  press  systems,  press  additions, 
and  press  components  are  typically 
shipped  either  partially  assembled  or 
unassembled,  complete  or  incomplete, 
and  are  assembled  and/or  completed 
prior  to  and/or  dimng  the  installation 
process  in  the  United  States.  Any  of  the 
five  components,  or  collection  of 
components,  the  use  of  which  is  to 
fulfill  a  contract  for  large  newspaper 
printing  press  systems,  press  additions, 
or  press  components,  regardless  of 
degree  of  assembly  and/or  degree  of 
combination  with  non-subject  elements 
before  or  after  importation,  is  included 
in  the  scope  of  this  order.  Also  included 
in  the  scope  are  elements  of  a  LNPP 
system,  addition  or  component,  which 
taken  altogether,  constitute  at  least  50 
percent  of  the  cost  of  manufacture  of 
any  of  the  five  major  LNPP  components 
of  which  they  are  a  part. 

For  purposes  of  the  order,  the 
following  definitions  apply  irrespective 
of  any  different  definition  that  may  be 
found  in  Customs  rulings,  U.S.  Customs 
law  or  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS):  (1)  The 
term  "unassembled"  means  fully  or 
partially  unassembled  or  disassembled; 
and  (2)  the  term  "incomplete"  means 
lacking  one  or  more  elements  with 
which  the  LNPP  is  intended  to  be 
equipped  in  order  to  fulfill  a  contract  for 
a  LNPP  system,  addition  or  component. 

This  scope  does  not  cover  spare  or 
replacement  parts.  Spare  or  replacement 
parts  imported  pursuant  to  a  IJ4PP 
contract,  which  are  not  integral  to  the 
original  start-up  and  operation  of  the 
LNPP,  and  are  separately  identified  and 
valued  in  a  LNPP  contract,  whether  or 
not  shipped  in  combination  with 
covered  merchandise,  are  excluded  bora. 
the  scope  of  this  order.  Used  presses  are 
also  not  subject  to  this  scope.  Used 
presses  are  those  that  have  been 
previously  sold  in  an  arm's-length 
transaction  to  a  piuchaser  that  used 
them  to  produce  newspapers  in  the 
ordinary  course  of  business. 

Also  excluded  from  the  .scope,  in 
accordance  with  the  Department's 
determination  in  a  changed- 
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circumstances  antidumping  duty 
administrative  review  of  the  order 
which  resulted  in  the  partial  revocation 
of  the  order  with  respect  to  certain 
merchandise,  are  elements  and 
components  of  LNPP  systems,  and 
additions  thereto,  which  featiue  a  22 
inch  cut-off,  50  inch  web  width  and  a 
rated  speed  no  greater  than  75,000 
copies  per  hour.  See  Large  Newspaper 
Printing  Presses  Components  Thereof, 
Whether  Assembled  or  Unassembled, 
from  Japan:  Final  Results  of  Changed 
Circumstances  Antidumping  Duty 
Administrative  Review  and  Intent  to 
Revoke  Antidumping  Duty  Order,  In 
Part,  64  FR  72315  (Dec.  27, 1999).  In 
addition  to  the  specifications  set  out  in 
this  paragraph,  all  of  which  must  be  met 
in  order  for  the  product  to  be  excluded 
from  the  scope  of  the  order,  the  product 
must  also  meet  all  of  the  specifications 
detailed  in  the  five  numbered  sections 
following  this  paragraph.  If  one  or  more 
of  these  criteria  is  not  fulfilled,  the 
product  is  not  excluded  from  the  scope 
of  the  order. 

1.  Printing  Unit:  A  printing  unit 
which"  is  a  color  keyless  blanket- to- 
blanket  tower  unit  with  a  fixed  gain 
infeed  and  fixed  gain  outfeed,  with  a 
rated  speed  no  greater  than  75,000 
copies  per  hour,  which  includes  the 
following  features: 

•  Each  tower  consisting  of  foiu  levels, 
one  or  more  of  which  must  be 
populated. 

•  Plate  cylinders  which  contain  slot 
lock-ups  and  blanket  cylinders  which 
contain  reel  rod  lock-ups  both  of  which 
are  of  solid  carbon  steel  with  nickel 
plating  and  with  bearers  at  both  ends 
which  are  configiued  in-line  with 
bearers  of  other  cylinders. 

•  Keyless  inking  system  which 
consists  of  a  passive  feed  ink  delivery 
system,  an  eight  roller  ink  train,  and  a 
non-anilox  and  non-porous  metering 
roller. 

•  The  dampener  system  which 
consists  of  a  two  nozzle  per  page 
spraybar  and  two  roller  dampener  with 
one  chrome  drum  and  one  form  roller. 

•  The  equipment  contained  in  the 
color  keyless  ink  delivery  system  is 
designed  to  achieve  a  constant,  uniform 
feed  of  ink  film  across  the  cylinder 
without  ink  keys.  This  system  requires 
use  of  keyless  ink  which  accepts  greater 
water  content. 

2.  Folder:  A  module  which  is  a  double 
3:2  rotary  folder  with  160  pages  collect 
capability  and  double  (over  and  imder) 
delivery,  with  a  cut-off  length  of  22 
inches.  The  upper  section  consists  of 
three-high  double  formers  (total  of  6) 
with  six  sets  of  nipping  rollers. 

3.  RTP:  A  component  which  is  of  the 
two-arm  design  with  core  drives  and 


core  brakes,  designed  for  50  inch 
diameter  rolls;  and  arranged  in  the  press 
line  in  the  back-to-back  configuration 
(left  and  right  hand  load  pairs). 

4.  Conveyance  and  Access  Apparatus: 
Conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadsheets 
across  through  the  production  process, 
and  a  drive  system  which  is  of 
conventional  shafted  design. 

5.  Computerized  Control  System:  A 
computerized  control  system,  which  is 
any  computer  equipment  and/or 
software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
components. 

Fiulher,  this  order  covers  all  current 
and  future  printing  technologies  capable 
of  printing  newspapers,  including,  but 
not  limited  to,  lithographic  (offset  or 
direct),  flexographic,  and  letterpress 
systems.  The  products  covered  by  this 
order  are  imported  into  the  United 
States  under  subheadings  8443.11.10, 
8443.11.50,  8443.30.00,  8443.59.50, 
8443.60.00,  and  8443.90.50  of  the 
HTSUS.  Large  newspaper  printing 
presses  may  also  enter  under  HTSUS 
subheadings  8443.21.00  and  8443.40.00. 
Large  newspaper  printing  press 
computerized  control  systems  may  enter 
under  HTSUS  subheadings  8471.49.10, 
8471.49.21,  8471.49.26.  8471.50.40, 
8471.50.80,  and  8537.10.90.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
our  written  description  of  the  scope  of 
the  order  is  dispositive. 

Duty  Absorption 

On  September  29,  2000,  the  petitioner 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  during  the  period  of 
review  (POR).  Section  751(a)(4)  of  the 
Act  provides  for  the  Department,  if 
requested,  to  determine  during  an 
administrative  review  initiated  two  or 
four  years  after  the  publication  of  the 
order,  whether  antidumping  duties  have 
been  absorbed  by  a  foreign  producer  or 
exporter,  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
affiliated  importer.  In  this  case,  TKS 
sold  to  the  United  States  through  an 
importer  that  is  affiliated  within  the 
meaning  of  section  771(33)  of  the  Act. 

Because  this  review  was  initiated  four 
years  after  the  publication  of  the 
antidiunping  duty  order,  we  will  make 
a  duty  absorption  determination  in  this 
segment  of  the  proceeding.  As  we  have 
found  that  there  is  no  dumping  mai;gin 
for  TKS  with  respect  to  its  U.S.  sales,  we 
have  also  found  that  there  is  no  duty 


absorption  for  purposes  of  the  final 
results. 

Rescission  of  Administrative  Review 

Mitsubishi  Heavy  Industries,  Ltd. 
(MHI)  notified  the  Department  that  it 
had  not  made  any  U.S.  sales  or  entries 
of  subject  merchandise  during  the  POR. 
Accordingly,  in  the  preliminary  results, 
we  made  a  preliminary  detmnination  to 
rescind  this  review  with  respect  to  MHI. 
As  we  have  not  received  any  conunents 
on  this  determination,  we  are  rescinding 
this  review  with  respect  to  MHI. 

Determination  To  Revoke  Order  in  Part 

The  Department  "may  revoke,  in 
whole  or  in  part,"  an  antidumping  duty 
order  upon  completion  of  a  review 
under  section  751  of  the  Act.  While 
Congress  has  not  specified  the 
procedures  that  the  Department  must 
follow  in  revoking  an  order,  the 
Department  has  developed  a  procedure 
for  revocation  that  is  described  in  19 
CFR  351.222.  This  regulation  requires, 
inter  alia,  that  a  company  requesting 
revocation  must  submit  the  following: 
(1)  A  certification  that  the  company  has 
sold  the  subject  merchandise  at  not  less 
than  normal  value  (NV)  in  the  current 
review  period  and  that  the  company 
will  not  sell  at  less  than  NV  in  the 
future;  (2)  a  certification  that  the 
company  sold  the  subject  merchandise 
in  each  of  the  three  years  forming  the 
basis  of  the  request  in  commercial 
quantities;  and  (3)  an  agreement  to 
reinstatement  of  the  order  if  the 
Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
NV.  See  19  CFR  351.222(e)(1).  Upon 
receipt  of  such  a  request,  the 
Department  will  revoke  an  order,  in 
part,  if  it  concludes  that:  (1)  The 
company  in  question  has  sold  subject 
merchandise  at  not  less  than  NV  for  a 
period  of  at  least  three  consecutive 
years;  (2)  the  continued  application  of 
the  antidumping  order  is  not  otherwise 
necessary  to  offset  dumping;  and  (3)  the 
company  has  agreed  in  writing  to 
immediate  reinstatement  of  the  order  if 
the  Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
NV.  See  19  CFR  part  351.222(b)(2). 

In  the  preliminary  results,  we  found 
that  TKS  met  the  requirements  for 
revocation  (see  Preliminary  Results).  We 
received  no  comments  on  this 
determination.  Accordingly,  we  have 
determined  that  the  Department's 
requirements  for  revocation  have  been 
met.  Based  on  the  final  results  in  this 
review  and  the  final  results  of  the  two 
preceding  reviews,  TKS  has 
demonstrated  three  consecutive  vears  of 
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sales  at  not  less  than  NV.  Furthermore, 
we  find  that  TKS's  aggregate  sales  to  the 
United  States  have  been  made  in 
commercial  quantities  during  each  of 
those  years.  In  the  particular  situation  of 
LNPPs,  one  sale,  which  may  be  worth 
millions  of  dollars,  constitutes  a 
commercial  quantity.  TKS  had  at  least 
one  sale  in  each  of  the  three  reviews. 
Finally,  based  on  our  review  of  the 
record,  there  is  no  basis  to  find 
continued  application  of  the  order  is 
necessary  to  offsfet  dumping. 

Therefore,  for  the  reasons  discussed 
above,  we  find  that  TKS  qualifies  for 
revocation  of  the  order  on  LNPPs  which 
it  produces  and  exports  to  the  United 
States  under  19  CFR  351.222(b)(2)(ii). 

Final  Results  of  the  Review 

Our  final  results  remain  unchanged 
from  the  preliminary  results.  The 
following  weighted-average  margin 
percentage  applies  to  TKS  for  the  period 
September  1. 1999,  through  August  31, 
2000:  i 


Manufacturer/exporter 


Tokyo  Kikai  Seisakusho,  Ltd 


Per- 
cent 
mar- 
gin 


0.00 


Effective  Date  of  Revocation 

This  revocation  applies  to  all  entries 
of  subject  merchandise  that  are 
produced  by  TKS  and  that  are  also 
exported  by  TKS,  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  September  1,  2000.  The 
Department  will  order  the  suspension  of 
liquidation  ended  for  all  such  entries 
and  will  instruct  the  Customs  Service  to 
release  any  cash  deposits  or  bonds.  The 
Department  will  further  instruct  the 
Customs  Service  to  refund  with  interest 
any  cash  deposits  on  entries  made  after 
August  31,  2000. 

Assessment  Rates 

-  The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service.  In  accordance  with 
19  CFR  part  351.106(c)(2),  we  will 
instruct  the  Customs  Service  to 
liquidate  without  regard  to  antidumping 
duties  all  entries  of  the  subject 
merchandise  for  which  the  importer- 
specific  assessment  rate  is  zero  or  de 
minimis  (i.e.,  less  than  0.50  percent). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(0(2)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidimiping  duties  prior  to 


liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presmnption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
shall  be  effective  for  all  shipments  of  the 
subject  merchandise  frnm  Japan  that  are 
entered,  or  withdrawn  from  weu^house, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
this  administrative  review,  as  provided 
for  by  section  751(a)(1)  of  the  Act:  (1) 
Cash  deposits  for  TKS  will  no  longer  be 
required  and  the  suspension  of 
liquidation  will  cease  for  entries  made 
on  or  after  September  1,  2000;  (2)  for 
previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period;  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  or  the  original  investigation, 
but  the  manufacturer  is,  the  cash 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 
(4)  the  cash  deposit  rate  for  all  other 
manufacturers  or  exporters  of  this 
merchandise  will  continue  to  be  58.69 
percent,  the  all  others  rate  made 
effective  by  the  less-than-fair-value 
investigation.  These  requirements,  when 
imposed,  shall  remain  in  effect  imtil 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  part  351.3Q5(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulation  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act  and  19  CFR  part  351.221. 

Dated:  January  9.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-1130  Filed  1-15-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-821] 

Large  Newspaper  Printing  Presses  and 
Components  TTiereof ,  Whettier 
Assembled  or  Unassembled,  From 
Germany:  Final  Results  of 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 

action:  Notice  of  final  results  of 
antidumping  duty  administrative 
review. 

SUMMARY:  On  October  9,  2001,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
review  of  the  antidumping  duty  order 
on  large  newspaper  printing  presses  and 
components  thereof,  whether  assembled 
or  unassembled,  from  Germany.  The 
review  covers  MAN  Roland 
Druckmaschinen  AG,  a  manufacturer/ 
exporter  of  the  subject  merchandise  to 
the  United  States.  The  period  of  review 
is  September  1, 1999,  through  August 
31,2000. 

No  interested  party  submitted 
comments  on  our  preliminary  results. 
We  have  made  no  changes  to  the  margin 
calculation.  Therefore,  the'  final  results 
do  not  differ  from  the  preliminary 
results.  The  final  weighted-average 
dumping  margin  for  MAN  Rolemd 
Druckmaschinen  AG  is  listed  below  in 
the  "Final  Results  of  Review"  section  of 
this  notice. 

EFFECTIVE  DATE:  January  16,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  J.  Goldberger,  or  Kate  Johnson, 
Office  2,  AD/CVD  Enforcement  Group  I, 
Import  Administration-Room  B099, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-4136,  or  482-4929,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendment's  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regvdations  are  to  19  CFR 
part  351  (April  2000). 
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Background 

This  review  covers  one  manufactxwer/ 
exporter,  MAN  Roland  Druckmaschinen 
AG  (MAN  Roland). 

On  October  9,  2001,  the  Department 
of  Commerce  published  in  the  Federal 
Register  the  preliminary  results  of 
administrative  review  of  the 
antidimiping  duty  order  on  large 
newspaper  printing  presses  (LNPP)  and 
components  thereof,  whether  assembled 
or  imassembled,  from  Germany  (66  FR 
51375)  (Preliminary  Results). 

We  invited  parties  to  comment  on  the 
preliminary  results  of  the  review.  MAN 
Roland  submitted  a  case  brief  on 
November  8,  2001.  On  November  29, 
2001,  MAN  Roland  withdrew  its  case 
brief  fitjm  the  record  of  this  review.  No 
other  interested  party  submitted 
comments.  The  Department  has 
conducted  this  administrative  review  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Order 

.    The  products  covered  by  the  order  are 
large  newspaper  printing  presses, 
including  press  systems,  press  additions 
and  press  components,  whether 
assembled  or  imassembled,  whether 
complete  or  incomplete,  that  are  capable 
of  printing  or  otherwise  manipulating  a 
roll  of  paper  more  than  two  pages 
across.  A  page  is  defined  as  a  newspaper 
broadsheet  page  in  which  the  lines  of 
type  are  printed  perpendicular  to  the 
running  of  the  direction  of  the  paper  or 
a  newspaper  tabloid  page  with  lines  of 
type  parallel  to  the  running  of  the 
direction  of  the  paper. 

In  addition  to  press  systems,  the 
scope  of  the  order  includes  the  five 
press  system  components.  They  are:  (1) 
A  printing  unit,  which  is  any 
component  that  prints  in  monocolor, 
spot  color  and/or  process  (full)  color;  (2) 
a  reel  tension  paster  (RTF),  which  is  any 
component  that  feeds  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  in  width  into  a  subject  printing 
unit;  (3)  a  folder,  which  is  a  module  or 
combination  of  modules  capable  of 
cutting,  folding,  and/ or  delivering  the 
paper  from  a  roll  or  rolls  of  newspaper 
broadsheet  paper  more  than  two  pages 
in  width  into  a  newspaper  format;  (4) 
conveyance  and  access  apparatus 
capable  of  manipulating  a  roll  of  paper 
more  than  two  newspaper  broadsheet 
pages  across  through  the  production 
process  and  which  provides  structural 
support  and  access;  and  (5)  a 
computerized  control  system,  which  is 


any  computer  equipment  and/or 
software  designed  specifically  to 
control,  monitor,  adjust,  and  coordinate 
the  functions  and  operations  of  large 
newspaper  printing  presses  or  press 
components. 

A  press  addition  is  comprised  of  a 
union  of  one  or  more  of  the  press 
components  defined  above  and  the 
equipment  necessary  to  integrate  such 
components  into  an  existing  press 
system. 

Because  of  their  size,  large  newspaper 
printing  press  systems,  press  additions, 
and  press  components  are  typically 
shipped  either  partially  assembled  or 
unassembled,  complete  or  incomplete, 
and  are  assembled  and/or  completed 
prior  to  and/or  during  the  installation 
process  in  the  United  States.  Any  of  the 
five  components,  or  collection  of 
components,  the  use  of  which  is  to 
fulfill  a  contract  for  large  newspaper 
printing  press  systems,  press  additions, 
or  press  components,  regardless  of 
degree  of  assembly  and/or  degree  of 
combination  with  non-subject  elements 
before  or  after  importation,  is  included 
in  the  scope  of  this  order.  Also  included 
in  the  scope  are  elements  of  a  LNPP 
system,  addition  or  component,  which 
taken  altogether,  constitute  at  least  50 
percent  of  the  cost  of  manufacture  of 
any  of  the  five  major  LNPP  components 
of  which  they  are  a  part. 

For  purposes  of  the  order,  the 
following  definitions  apply  irrespective 
of  any  different  definition  that  may  be 
found  in  Customs  rulings,  U.S.  Customs 
law  or  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS):  (1)  The 
term  "unassembled"  means  fully  or 
partially  unassembled  or  disassembled; 
and  (2)  the  term  "incomplete"  means 
lacking  one  or  more  elements  with 
-  which  the  LNPP  is  intended  to  be 
equipped  in  order  to  fulfill  a  contract  for 
a  LNPP  system,  addition  or  component. 

This  scope  does  not  cover  spare  or 
replacement  parts.  Spare  or  replacement 
parts  imported  pursuant  to  a  LNPP 
contract,  which  are  not  integral  to  the 
original  start-up  and  operation  of  the 
LNPP,  and  are  separately  identified  and 
valued  in  a  LNPP  contract,  whether  or 
not  shipped  in  combination  with 
covered  merchandise,  are  excluded  from 
the  scope  of  this  order.  Used  presses  are 
also  not  subject  to  this  scope.  Used 
presses  are  those  that  have  been 
previously  sold  in  an  arm's-length 
transaction  to  a  purchaser  that  used 


them  to  produce  newspapers  in  the 
ordinary  course  of  business. 

Further,  this  order  covers  all  current 
and  future  printing  technologies  capable 
of  printing  newspapers,  including,  but 
not  limited  to,  lithographic  (offset  or 
direct),  flexographic,  and  letterpress 
systems.  The  products  covered  by  this 
order  are  imported  into  the  United 
States  under  subheadings  8443.11.10, 
8443.11.50,  8443.30.00,  8443.59.50, 
8443.60.00,  and  8443.90.50  of  the 
HTSUS.  Large  newspaper  printing 
presses  may  also  enter  under  HTSUS 
subheadings  8443.21.00  and  8443.40.00. 
Large  newspaper  printing  press 
computerized  control  systems  may  enter 
under  HTSUS  subheadings  8471.49.10, 
8471.49.21,  8471.49.26,  8471.50.40, 
8471.50.80.  and  8537.10.90.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes,  - 
our  written  description  of  the  scope  of 
the  order  is  dispositive. 

Duty  Absorption 

On  September  29,  2000,  the  petitioner 
requested  that  the  Department 
determine  whether  antidumping  duties 
had  been  absorbed  during  the  period  of 
review.  Section  751(a)(4)  of  the  Act 
provides  for  the  Department,  if 
requested,  to  determine  during  an 
administrative  review  initiated  two  or 
four  years  after  the  publication  of  the 
order,  whether  antidumping  duties  have 
been  absorbed  by  a  foreign  producer  or 
exporter,  if  the  subject  merchandise  is 
sold  in  the  United  States  through  an 
affiliated  importer.  In  this -case,  MAN 
Roland  sold  to  the  United  States 
through  an  importer  that  is  affiliated 
within  the  meaning  of  section  771(33)  of 
the  Act. 

Because  this  review  was  initiated  four 
years  after  the  publication  of  the 
antidumping  duty  order,  we  will  make 
a  duty  absorption  determination  in  this 
segment  of  the  proceeding.  As  we  have 
found  that  there  is  no  dumping  margin 
for  MAN  Roland  with  respect  to  its  U.S. 
sales,  we  have  also  found  that  there  is 
no  duty  absorption  for  purposes  of  the 
final  results. 

Final  Results  of  the  Review 

Our  final  results  remain  unchanged 
from  the  preliminary  results.  The 
following  weighted-average  margin 
percentage  applies  to  MAN  Roland  for 
the  period  September  1, 1999.  through 
August  31,2000: 


Manufacturer/Exporter 


MAN  Roland  Druckmasctilnen  AG. 


Period 


9/1/99-8/31/00 


Margin 
(percent) 


0.00 
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Assessment  Rates 

The  Department  shall  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  The  Department  will  issue 
appraisement  instructions  directly  to 
the  Customs  Service,  hi  accordance  with 
19  CFR  351.106(c)(2),  we  will  instruct 
the  Customs  Service  to  liquidate 
'without  regard  to  antidumping  duties 
all  entsies  of  the  subject  merchandise  for 
which  the  importer-specific  assessment 
rate  is  zero  or  de  minimis  {i.e.,  less  than 
0.50  percent). 

This  notice  serves  as  a  final  reminder 
to  importers  of  their  responsibility 
under  19  CFR  351.402(f)(2)  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  Mrith  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties.  . 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
shall  be  effective  for  all  shipments  of  the 
subject  merchandise  fi'om  Germany  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  this  administrative  review,  as 
provided  for  by  section  751(a)(1)  of  the 
Act:  (1)  The  cash  deposit  rate  for  MAN 
Roland  will  be  the  rate  established 
above  in  the  "Final  Results  of  the 
Review"  section;  (2)  for  previously 
investigated  companies  not  listed  above, 
the  cash  deposit  rate  will  continue  to  be 
the  company-specific  rate  pubUshed  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  or  the  original  investigation,  but 
the  manufocturer  is,  the  cash  deposit 
rate  will  be  the  rate  established  for  the 
most  recent  period  for  the  manufacturer 
of  the  merchandise;  and  (4)  the  cash 
deposit  rate  for  all  other  manufactiuers 
or  exporters  of  this  merchandise  will 
continue  to  be  30.72  percent,  the  all 
others  rate  made  effective  by  the  less- 
than-fair-value  investigation.  These 
requirements,  when  imposed,  shall 
remain  in  effect  imtil  publication  of  the 
final  results  of  the  next  administrative 
review. 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 


destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulation  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
with  sections  751(a)(1)  and  777(i)(l)  of 
the  Act  and  19  CFR  351.221. 

Dated:  January  9,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

A  dm  inistration . 

[FR  Doc.  02-1131  Filed  1-15-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-834] 

Notice  of  Amended  Final  Antidumping 
Duty  Administrative  Review:  Stainless 
Steel  Sheet  and  Strip  in  Coils  From  the 
Republic  of  Korea 

AGENCY:  Import  Administration, 
bitemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  amended  final  results 
of  antidumping  duty  administrative 
review  of  stainless  steel  sheet  and  strip 
in  coils  from  the  Republic  of  Korea. 

EFFECTIVE  DATE:  January  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  Farlander  and  Laurel  LaCivita, 
AD/CVD  Enforcement  Group  HI,  Office 
9,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0182 
and  (202)  482-4243,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amenchnents 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  part 
351  (2001). 

Scope  of  the  Review 

For  purposes  of  this  administrative 
review,  the  products  covered  are  certain 
stainless  steel  sheet  and  strip  in  coils. 
Stainless  steel  is  an  alloy  steel 
containing,  by  weight,  1.2  percent  or 
less  of  carbon  and  10.5  percent  or  more 
of  chromiimi,  with  or  without  other 
elements.  The  subject  sheet  and  strip  is 


a  flat-rolled  product  in  coils  that  is 
greater  than  9.5  mm  in  width  and  less 
than  4,75  mm  in  thickness,  and  that  is 
annealed  or  otherwise  heat  treated  and 
pickled  or  otherwise  descaled.  The 
subject  sheet  and  strip  may  sdso  be 
further  processed  [e.g.,  cold-rolled, 
polished,  aliuninized,  coated,  etc.) 
provided  that  it  maintains  the  specific 
dimensions  of  sheet  and  strip  following 
such  processing. 

The  merchandise  subject  to  this 
review  is  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  at  subheadings:  7219.13.0031, 
7219.13.0051,  7219.13.0071, 
7219.1300.81,1  7219.14.0030, 
7219.14.0065,  7219.14.0090, 
7219.32.0005,  7219.32.0020, 
7219.32.0025,  7219.32.0035, 
7219.32.0036,  7219.32.0038, 
7219.32.0042,  7219.32.0044, 
7219.33.0005,  7219.33.0020, 
7219.33.0025,  7219.33.0035, 
7219.33.0036,  7219.33.0038, 
7219.33.0042,  7219.33.0044, 
7219.34.0005,  7219.34.0020, 
7219.34.0025,  7219.34.0030, 
7219.34.0035,  7219.35.0005, 
7219.35.0015,  7219.35.0030, 
7219.35.0035,  7219.90.0010, 
7219.90.0020,  7219.90.0025, 
7219.90.0060,  7219.90.0080, 
7220.12.1000,  7220.12.5000, 
7220.20.1010,  7220,20.1015, 
7220.20.1060,  7220.20.1080, 
7220.20.6005,  7220.20.6010, 
7220.20.6015,  7220.20.6060, 
7220.20.6080,  7220.20.7005, 
7220.20.7010,7220.20.7015, 
7220.20.7060,  7220.20.7080, 
7220.20.8000,  7220.20.9030, 
7220.20.9060,  7220.90.0010, 
7220.90.0015,  7220.90.0060,  and 
7220.90.0080.  Although  the  HTS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
Department's  written  description  of  the 
merchandise  under  review  is 
dispositive. 

&(cluded  from  the  scope  of  this 
review  are  the  following:  (1)  Sheet  and 
strip  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length,  (3)  plate  (i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat- 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 


>  Due  to  changes  to  the  HTS  numbers  in  2001, 
7219.13.0030.  7219.13.0050,  7219.13.0070,  and 
7219.13.0080  are  now  7219.13.0031,  7219.13.0051, 
7219.13.0071,  and  7219.13.0081,  respectively. 
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reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTS,  "Additional  U.S. 
Note"  1(d). 

In  response  to  comments  by  interested 
parties,  the  Department  has  determined 
that  certain  specialty  stainless  steel 
products  are  also  excluded  from  the 
scope  of  this  review.  These  excluded 
products  are  described  below. 

Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  commonly  used  to 
produce  specialty  flapper  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with  ^ 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  fi-om  the  scope  of  this  review. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  silicon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aliuninum 
of  no  less  than  5.0  percent,  phosphorus 


of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  less  than  0.002  or  greater  than  0.05 
percent,  and  total  rare  earth  elements  of 
more  than  0.06  percent,  with  the 
balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  review. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 
magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  imder  proprietary  trade  nam^s 
such  as  "Amokrome  III."^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
review.  This  product  is  defined  as  a 
non-magnetic  stainless  steel 
manufactured  to  American  Society  of 
Testing  and  Materials  ("ASTM") 
specification  B344  and  containing,  by 
weight,  36  percent  nickel,  18  percent 
chromium,  and  46  percent  iron,  and  is 
most  notable  for  its  resistance  to  high 
temperature  corrosion.  It  has  a  melting 
'  point  of  1390  degrees  Celsius  and 
displays  a  creep  rupture  limit  of  4 
kilograms  per  square  millimeter  at  1000 
degrees  Celsius.  This  steel  is  most 
commonly  used  in  the  production  of 
heating  ribbons  for  circuit  breakers  and 
industrial  furnaces,  and  in  rheostats  for 
railway  locomotives.  The  product  is 
currently  available  under  proprietary 
trade  naines  such  as  "Gilphy  36. "^ 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  review. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Niunbering  System  ("UNS")  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  hi^  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 


mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currejitly  available  under 
proprietary  trade  names  such  as 
"Durphynox  17."  ■♦ 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  review.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g.. 
carpet  knives).'^  This  steel  is  similar  to 
AISI  grade  420  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1.0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  Mo.  "  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-12  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  100 
carbide  particles  per  100  square 
microns.  An  example  of  this  product  is 
"GIN5"  steel.  The  third  specialty  steel 
has  a  chemical  composition  similar  to 
AISI  420  F,  with  carbon  of  between  0.37 
and  0.43  percent,  molybdenum  of 
between  1.15  and  1.35  percent,  bpt 
lower  manganese  of  between  0.20  and 
0.80  percent,  phosphorus  of  no  more 
than  0.025  percent,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of  no 
more  than  0.020  percent.  This  product 
is  supplied  with  a  hardness  of  more 
than  Hv  500  guaranteed  after  customer 
processing,  and  is  supplied  as,  for 
example,  "GIN6".^ 

Amendment  of  Final  Results    . 

On  December  6,  2001 .  the  Department 
of  Commerce  ("the  Department")  issued 
its  final  results  and  partial  rescission  for 
stainless  steel  sheet  and  strip  in  coils 
frt)m  the  Republic  of  Korea  for  the 
January  4, 1999  through  June  30,  2000 
period  of  review.  See  Stainless  Steel 
Sheet  and  Strip  From  the  Republic  of 
Korea;  Final  Results  and  Partial 
Rescission  of  Antidumping  Duty 
Administrative  Review  ("Final 
Results"),  66 FR  64950  (December  17, 
2001). 


2  "Amokrome  III"  is  a  trademark  of  the  Arnold 
Engineering  Company. 

3  "Gilphy  36"  is  a  trademark  of  Imphy.  S.A. 


*"Durphynox  17"  is  a  trademark  oflmphy.  S.A. 

^This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  only. 

6  •G1N4  Mo."  "GINS"  and  "GlNe"  are  the 
proprietary  grades  of  Hitachi  Metals  America,  Ltd. 
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On  December  13,  2001,  respondent 
Sammi  Steel  Co.,  Ltd.  ('•Sammi")  timely 
filed  an  allegation  that.the  Department 
made  a  ministerial  error  in  the  final 
results.  Petitioners  did  not  submit  any 
comments  in  reply  to  this  ministerial 
error  allegation. 

The  Department  is  revising  the  all 
others  rate  applied  to  Sammi  in  the  final 
results  in  this  administrative  review  of 
stainless  steel  sheet  and  strip  in  coils 
from  the  Republic  of  Korea.  Because 
Sammi  did  not  participate  in  the 
original  investigation  and  because 
Sammi  had  no  shipments  during  the 
period  of  review,  its  cash  deposit  rate  is 
the  all  others  rate  assigned  to  this  case. 

Sammi's  Allegation  of  a  Ministerial 
Error  by  the  Department 

Sammi  contends  that  the  Department, 
in  its  Final  Results,  erroneously  applied 
the  all  others  rate  determined  in  the 
original  investigation  to  Sammi,  a  no 
shipper  diuing  the  period  of  review. 
Sammi  notes  that  the  Department 
amended  its  final  determination  on 
August  28,  2001,  revising  the  all  others 
rate  from  12.12  percent  to  2.49  percent. 
See  Notice  of  Amendment  of  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Plate  in  Coils 
From  the  Republic  of  Korea;  and 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  the  Republic  of  Korea  ("Amended 
Final  Detennination"),  66  FR  45279 
(August  28,  2001).  Sammi  contends  that 
the  Department  should  amend  its  Final 
Results  to  apply  the  all  others  rate  of 
2.49  percent  determined  in  the 
Amended  Final  Determination  to 
Sammi. 

Sammi  notes  that  the  Department's 
regulations  defines  a  ministerial  error  as 
an  "error  in  addition,  subtraction,  or 
other  arithmetic  function,  clerical  error 
resulting  from  inaccinate  copying, 
duplication,  or  the  like,  and  any  other 
similar  type  of  unintentional  error 
which  the  Secretary  considers 
ministerial,"  citing  19  CFR  351.224(f). 
Therefore,  Sammi  requests  that  the 
Department  correct  this  ministerial  error 
by  revising  Sammi's  cash  deposit  rate 
and  the  all  others  rate  to  2.49  percent  in 
this  administrative  review,  in 
accordance  with  the  Amended  Final 
Determination. 

Department's  Position:  We  agree  with 
Sammi.  Our  Final  Results  erroneously 
stated  that  the  "all  others  rate" 
applicable  to  exporters  or  manufacturers 
who  have  not  been  covered  in  this  or 
any  previous  review  conducted  by  the 
Department  is  12.12  percent  rather  than 
the  2.49  percent  established  in  the 
Amended  Final  Determination.  The 
correct  all  pthers  rate  applicable  to 
Satuni  is  the  all  others  rate  established 


in  the  Amended  Final  Determination. 
Since  Sammi  did  not  participate  in  the 
original  investigation  and  because 
Sammi  had  no  shipments  in  the  current 
period  of  review,  its  cash  deposit  rate  is 
the  all  others  rate  determined  in  the 
Amended  Final  Determination. 

Therefore,  we  are  amending  the  final 
results  of  the  antidumping  duty 
administrative  review  of  stainless  steel 
sheet  and  strip  in  coils  from  the 
Republic  of  Korea  to  reflect  the 
correction  of  the  above-cited  ministerial 
error. 

We  are  issuing  and  publishing  this 
determination  and  notice  in  accordance 
with  sections  751(a)(1)  and  777(i)  of  the 
Act. 

Dated:  (anuary  9.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  02-1128  Filed  1-15-02;  8:45  am] 
BILUNG  CODE  SSIO-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Application  for  Duty-Free  Entry  of 
Scientific  Instrument 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  an  instrument  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instrument 
shown  below  is  intended  to  be  used,  is 
being  manufactured  in  the  UnitSd 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  hnport  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5  P.M. 
in  Suite  4100W,  U.S.  Department  of 
Commerce,  Franklin  Court  Building, 
1099  14th  Street,  NW.,  Washington,  DC. 

Docket  Number:  01-022.  Applicant: 
The  Scripps  Research  Institute,  10550 
North  Torrey  Pines  Road,  La  JoUa,  CA 
92037.  Instrument:  Electron  Microscope, 
Model  Tecnai  F20T.  Manufacturer:  FEI 
Company,  The  Netherlands.  Intended 
Use:  The  instnunent  is  intended  to  be 
used  in  the  study  of  the  following: 

(1)  Cowpea  Mosaic  Virus  isolated 
from  infected  plants. 

(2)  NwV  Mosaic  Virus  isolated  itom 
insect  cells. 

(3)  Muscle  Proteins  isolated  fit)m 
vertebrate  striated  and  smooth  muscle 
fibers. 


(4)  Microtubules  and  associated 
proteins  isolated  from  bovine  brain  or 
from  bacterial  expression  systems. 

(5)  CHIP28  Water  Channels  isolated 
from  hiunan  erjrthrocytes. 

(6)  Aqua  Porins  isolated  from  plants. 

(7)  Acetylcholine  Receptors  isolated 
from  the  electric  organ  of  Torpedo 
califomica  and  T.marmorata. 

(8)  Gap  Junctions  isolated  frx)m  rat 
hearts  and  liver  as  well  as  from  tissue 
culture  expression  systems. 

(9)  Rotavirus  and  Reovirus  isolated 
finm  infected  tissue  culture  cells. 

(10)  Transcription  Complexes  from 
bacterial  and  yeast  expression  systems. 

(11)  A  number  of  enzyme  complexes: 
fatty  acid  synthane,  gylceraldehyde-3- 
phosphate  dehydrogenase,  hemocyanin, 
GroEL,  isolated  from  various  tissues  of 
animal  and  plant  origin. 

(12)  Tobacco  Mosaic  Virus  isolated 
from  infected  plants. 

The  goals  of  the  investigations  are  in 
general  to  understand  the  structural 
basis  for  how  the  subcellular  organelles 
function  and  to  elucidate  the  role  that 
they  play  in  the  life  of  the  cell. 

Application  accepted  by 
Commissioner  of  Customs:  October  14, 
2001. 

Gerald  A.  Zerdy, 

Progmm  Manager,  Statutory  Import  Programs 

Staff 

IFR  Doc.  02-1132  Filed  l-15-02;.8:45  am] 

BILUNG  CODE  351IM)S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.011102G] 

Proposed  Information  Collection; 
Comment  Request;  Economic 
Performance  Data  for  tlie  West  Coast 
(California-Alaska)  Commercial 
Fisheries 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  biu-den,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  March  18,  2002. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
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Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14th  and  Constitution  Avenue  NW, 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov) . 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dave  Colpo,  Pacific  States 
Marine  Fisheries  Commission,  7600 
Sand  Point  Way  N.E.,  Seattle,  WA 
98115,  phone  206-526-4251,  dave— 
colpo@psmfc.org;  Steve  Freese,  Alaska 
Fisheries  Science  Center,  7600  Sand 
Point  Way  N.E.,  Seattle,  WA  98115, 
phone  206-526-6113, 
Steve.Freese@noaa.gov;  or  Joe  Terry, 
Alaska  Fisheries  Science  Center,  7600 
Sand  Point  Way  N.E.,  Seattle.  WA 
98115,  phone  206-526-4253, 
Ioe.Terry@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

Economic  performance  data  for 
selected  West  Coast  (California-Alaska) 
commercial  fisheries  will  be  collected 
for  each  of  the  following  groups  of 
operations:  (1)  processors,  including  on- 
shore plants,  mothership  vessels  and  at- 
sea  catcher/ processor  vessels;  (2) 
catcher  vessels;  and  (3)  charter  vessels. 
Companies  associated  with  these  groups 
will  be  surveyed  for  expenditine, 
earnings  and  employment  data.  In 
general,  questions  will  be  asked 
concerning  ex-vessel  and  wholesale 
prices  and  revenue,  variable  and  fixed 
costs,  expenditures,  dependence  on  the 
fisheries,  and  fishery  employment.  The 
data  collection  efforts  will  be 
coordinated  to  reduce  the  additional 
burden  for  those  who  participate  in 
multiple  fisheries.  Each  year  the 
principal  focus  of  this  data  collection 
program  will  be  on  a  different  set  of 
fisheries  or  on  a  different  set  of 
participants  in  these  fisheries.  The  data 
will  be  used  for  the  following  three 
purposes:  (1)  to  monitor  the  economic 
performance  of  these  fisheries  and 
various  components  of  these  fisheries 
through  primary  processing;  (2)  to 
analyze  ihe  economic  performance 
effects  of  current  management  measures; 
and  (3)  to  analyze  the  economic 
performance  effects  of  alternative 
management  measures.  The  measures  of 
economic  performance  to  be  supported 
by  this  data  collection  program  include 
the  following:  (1)  contribution  to  net 
National  benefit;  (2)  contribution  to 
income  of  groups  of  participants  in  the 
fisheries  (i.e.,  fishermen,  vessel  owners, 
processing  plant  employees,  and 
processing  plant  owners)  (3) 
employment;  (4)  regional  economic 


impacts  (income  and  employment);  and 
(5)  factor  utilization  rates.  As  required 
by  law,  the  confidentiality  of  the  data 
will  be  protected. 

In  each  year,  the  data  collection  effort 
will  focus  on  different  components  of 
the  West  Coast  fisheries  and  more 
limited  data  will  be  collected  for  the 
previously  surveyed  components  of 
these  fisheries.  The  latter  will  be  done 
to  update  the  models  that  will  be  used 
to  track  economic  performance  and  to 
evaluate  the  economic  effects  of 
alternative  management  actions.  This 
cycle  of  data  collection  will  result  in 
economic  performance  data  being 
available  and  updated  for  all  the 
components  of  the  West  Coast  fisheries 
identified  above. 

The  large  scale  of  most  of  the 
processing  operations  involved  in  these 
fisheries  and  of  many  of  the  harvesting 
operations  and  the  concentration  of 
ownership  in  many  of  these  fisheries, 
particularly  off  Alaska,  means  that 
improved  economic  data  for  the  , 
management  of  these  fisheries  is  a  high 
priority  for  the  individuals  who  will 
provide  data  for  these  fisheries.  This  is 
demonstrated  by  the  fact  that 
associations  representing  many  of  the 
Alaskan  participants  in  these  fisheries 
support  this  data  collection  effort  and 
have  volunteered  to  assist  in  verifying 
the  data. 

II.  Method  of  Collection 

Data  will  be  collected  from  a  sample 
of  the  owners  and  operators  of  catcher 
vessels,  catcher/processors,  on-shore 
processing  plants,  motherships  and 
charter  vessels  that  participate  in  these 
fisheries.  The  data  are  expected  to  be 
collected  principally  by  NMFS  and 
Pacific  States  Marine  Fisheries 
Commission  economists.  Questionnaires 
will  be  mailed  to  the  selected  members 
of  each  of  the  different  survey  groups 
and  in  many  cases  those  individuals 
will  be  interviewed  to  ensure  the  clarity 
of  their  responses.  To  the  extent 
practicable,  the  data  collected  will 
consist  of  data  that  the  respondents 
maintain  for  their  own  business 
piuposes.  Therefore,  the  collection 
burden  will  consist  principally  of 
transcribing  data  from  their  internal 
records  to  the  survey  instrument  and 
participating  in  personal  interviews.  In 
addition,  current  data  reporting 
requirements  will  be  evaluated  to 
determine  if  they  can  be  modified  to 
provide  improved  economic  data  at  a 
lower  cost  to  respondents  and  the 
Agency.  Similarly,  it  will  be  determined 
if  some  of  these  data  can  be  collected 
more  effectively  and  efficiently  from  the 
firms  that  provide  bookkeeping  and 
accounting  services  to  participants  in 


West  Cost  commercial  marine  fisheries. 
This  data  collection  method  would  be 
used  only  after  obtaining  permission  to 
do  so  from  participants  in  the  fisheries. 

The  surveys  described  in  this  Federal 
Register  Notice  will  be  voluntary.  The 
North  Pacific  Fishery  Management 
Coimcil  is  considering  the  development 
of  additional  mandatory  reporting 
requirements  for  economic  data.  If  such 
requirements  are  implemented,  the  data 
collected  with  voluntary  surveys  in 
Alaska  would  be  decreased. 

III.  Data 

OMB  Number.  0648-0369. 

Form  Number.  None. 

Tvpe  of  Review.  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
2,278. 

Estimated  Time  Per  Response:  2  hours 
for  a  response  from  a  catcher  vessel:  1 
hour  for  a  response  from  a  charter  boat 
operator;  and  8  hours  for  a  response 
from  a  processor. 

Estimated  Total  Annual  Burden 
Hours:  7,074. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 


IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  January  10.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  02-1143  Filed  1-15-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration  i 

P.0.011102F1  '' 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  Committee  Meeting. 

summary:  The  North  Pacific  Fishery 
Management  Council's  (Council) 
Essential  Fish  Habitat  (EFH)  Committee 
will  meet  in  Jimeau,  AK. 
.  DATES:  The  meeting  will  be  held  on 
January  29-30.  2002. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Alaska  Fisheries  Science  Center, 
7600  Sand  Point  Way  NE,  Seattle,  WA. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306.  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Coon,  North  Pacific  Fishery 
Management  Council;  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  begin  at  10:30  a.m.  on 
Tuesday,  January  29,  continue  through 
Wednesday,  January  30.  The 
committee's  agenda  includes  the 
following  issues: 

1.  Review  of  alternatives  for  EFH  and 
habitat  areas  of  particular  concern 
(HAPC). 

2.  Discussion  of  HAPC  site 
designation/proposal  process. 

3.  Develop  final  recommendation  on 
EFH  and  HAPC  alternatives. 

4.  Review  draft  Groundfish 
Programmatic  Groxmdfish 
Supplementary  Environmental  Impact 
Statement  schedule,  table  of  contents, 
and  purpose  and  need  statements. 

5.  Presentation  and  discussion  of 
white  paper  on  mitigation  alternatives 
and  gear  impact  analysis. 

6.  Discussion  of  format  for  NMFS 
workshop  on  gear  effects. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 


Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen,  907- 
271-2809,  at  least  5  working  days  prior 
to  the  meeting  date. 

Dated:  January  11,  2002. 
Richard  W.  Surdi. 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
(FR  Doc.  02-1134  Filed  1-15-02;  8:45  am) 
BHXmC  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  010902B] 

Marine  Mammals;  File  No.  775-1600-01 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Receipt  of  application  for 

amendment. 

SUMMARY:  Notice  is  hereby  given  that 
Michael  Sissenwine,  Northeast  Fisheries 
Science  Center,  National  Marine 
Fisheries  Service,  Room  312. 166  Water 
Street,  Woods  Hole,  MA  02543.  has 
requested  an  amendment  to  scientific 
research  Permit  No.  775-1600-01. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  February 
15, 2002. 

ADDRESSES:  The  amendment  request 
and  related  documents  are  available  for 
review  upon  written  request  or  by 
appointment  in  the  following  office{s): 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS.  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)  713-2289;  fax  (301)  713-0376;  and 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester.  MA 
01930-2298;  phone  (508) 281-9250;  fax 
(508) 281-9371. 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief.  Permits. 
Conservation  and  Education  Division, 
F/PRl .  Office  of  Protected  Resources. 
NMFS.  1315  East-West  Highway,  Room 
13705.  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  amendment 
request  would  be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)  713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 


submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  other  electronic  media. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amy  Sloan  or  Ruth  Johnson,  (301)  713- 
2289. 

SUPPLEMENTARY  INFORMATION:  The 
subject  amendment  to  Permit  No.  775- 
1600-01,  issued  on  March  6.  2001  (66 
FR  32793)  is  requested  under  the 
authority  of  the  Marine  Mcunmal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.),  and  the  Regulations 
Governing  the  Taking  and  Importing  of 
Marine  Mammals  (50  CFR  part  216). 

Permit  No.  775-1600-01  authorizes 
the  permit  holder  to  conduct  research 
on  28  species  of  cetacean  in  the  North 
Atlantic  Ocean,  and  on  harbor  seals 
[Phoca  vitulina),  gray  seals  (Halichoerus 
grypus),  harp  seals  [Phoca 
groenlandica),  and  hooded  seals 
[Cystopbom  cristata)  in  coastal  Maine, 
Massachusetts,  New  Hampshire,  and 
Delaware.  The  principal  purpose  of  the 
research,  for  all  species,  relates  to  stock 
assessment,  an  activity  for  which  NMFS 
has  primary  responsibility  under  the 
MMPA.  Tj^es  of  take  for  cetaceans 
include  potential  harassment  by 
shipboard  and  aerial  approach,  photo- 
ID,  biopsy  sampling,  acoustic  sampling, 
and  tagging.  Types  of  take  for  the  4 
species  of  piimipeds  include  potential 
harassment  by  shipboard  and  aerial 
approach;  type  of  takes  for  harbor  and 
gray  seals  include  photo-ID  and 
incidental  harassment  during  scat  and 
carcass  collections;  harbor  seals  may 
also  be  captured,  biopsy  and  blood 
sampled.  VHF  tagged,  "hat  tagged",  and 
flipper  tagged.  The  Permit  also 
authorizes  import  and  export  of  marine 
mammal  parts  (including  soft  and  hard 
tissue,  blood,  extracted  DNA,  and  whole 
dead  animals  or  parts  thereof)  to  and 
fi-om  any  coimtry. 

The  permit  holder  requests 
authorization  to  capture,  examine, 
measure,  flipper  tag  (retain  tissue  ft'om 
tagging),  apply  a  "seal  hat",  and 
photograph  up  to  200  gray  seal  pups; 
blood  sample  50  of  the  200  pups 
captured;  and  VHF  tag  30  of  the  200 
pups  captured.  These  activities  would 
occiu-  in  coastal  Maine  and 
Massachusetts  for  purposes  of  stock 
assessment. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 
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Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 

NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  January  9,  2002. 
Ann  D.  Terbush, 

Chief  Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[FR  Doc.  02-1135  Filed  1-15-02;  8:45  am] 

BILUNG  CODE  3510-22-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Consumer  Product  Safety 
Commission.  Washington.  DC  20207. 
TIME  AND  DATE:  Thursday,  January  24, 
2002,  2  p.m. 

LOCATION:  Room  410,  East  West  Towers. 
4330  East  West  Highway,  Bethesda, 
Maryland. 

STATUS:  Closed  to  the  Public— Pursuant 
to  5  U.S.C.  552b(f)(l)  and  16  CFR 
1013.4(b)(3).  (7).  (9)  and  (10)  and 
submitted  to"the  Federal  Register 
pursuant  to  5  U.S.C.  552b(e)(3). 
MATTER  TO  BE  CONSIDERED: 

Compliance  Status  Report 

The  staff  will  brief  the  Commission  on 
the  status  of  various  compliance 
matters. 

For  a  recorded  message  containing  the 
latest  agenda  information,  call  (301) 
504-0709.- 

CONTACT  PERSON  FOR  ADDITIONAL 
INFORMATION:  Todd  A.  Stevenson.  Office 
of  the  Secretar>',  4330  East  West 
Highway,  Bethesda,  MD  20207,  (301) 
504-0800. 

Dated:  January  14.  2002. 
Todd  A.  Stevenson, 

Secretary. 

|FR  Doc.  02-1277  Filed  1-14-02;  2:15  pml 

BILUNG  CODE  635&-01-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 
Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Missile  Defense 
will  meet  in  closed  session  on  January 
23,  2002,  at  the  Institute  for  Defense 
Analyses,  1801  N.  Beauregard  Street, 


Alexandria.  VA.  This  Task  Force  will 
develop  recommendations  that  help 
guide  the  ballistic  missile  defense 
system  (BMDS)  toward  a  fully 
integrated,  layered  defense  capable  of 
defeating  ballistic  missiles  in  any  phase 
of  their  flight. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  examine  five  areas; 
counter-countermeasures;  boost  phase 
technology;  battle  management  and 
command,  control,  and 
communications;  intematitfnal 
cooperation;  and  the  evolution  of 
ballistic  missile  threats. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463.  as  amended  (5  U.S.C. 
App.  II).  it  has  been  determined  that  this 
Defense  Science  Board  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c)(l)  and  that,  accordingly, 
the  meeting  will  be  closed  to  the  public. 

Due  to  critical  mission  requirements 
and  the  short  timeframe  to  accomplish 
this  review,  there  is  insufficient  time  to 
provide  timely  notice  required  by 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  and  Subsection  101- 
6.1015(b)  of  the  GSA  Final  Rule  on 
Federal  Advisory  Committee 
Management,  41  CFR  part  101-6,  which 
further  requires  publication  at  least  15 
calendar  days  prior  to  the  first  meeting 
of  the  Task  Force  on  Missile  Defense. 

Dated:  January  9.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-1051  Filed  1-15-02;  8:45  am] 
BILUNG  CODE  S001-0e-W 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Availability  of  the  Record  of  Decision 
on  Arthur  Kill  Channel— Howland  Hook 
Marine  Terminal,  New  York  and  New 
Jersey 

AGENCY:  U.S.  Armv  Corps  of  Engineers. 

DoD. 

ACTION:  Notice  of  availability. 

SUMMARY:  The  Record  of  Decision  (ROD) 
on  the  Arthur  Kill  Channel— Howland 
Hook  Marine  Terminal,  New  York  and 
New  Jersey,  was  signed  by  Robert  H*. 
Griffin,  Brigadier  General,  U.S.  Army, 


Director  of  Civil  Works  and  transmitted 
to  the  New  York  District  of  the  U.S. 
Army  Corps  of  Engineers  by  memo 
dated  4  September,  2001 .  The  ROD 
closes  the  administrative  record  for  the 
Final  Supplemental  Enviroimiental 
Impact  Statement  on  the  above 
referenced  project. 

DATES:  There  is  no  closing  date  for  the 
availability  of  the  ROD. 
ADDRESSES:  The  ROD  may  be  obtained 
from  the  Army  Corps  of  Engineers 
Planning  Division,  26  Federal  Plaza, 
New  York,  NY  10278-0090. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Therese  Fretwell,  Environmental 
Technical  Coordinator,  CENAN-PL-EA. 
Corps  of  Engineers,  New  York  District. 
26  Plaza.  NY,  NY  10278-0090,  Tel.  212- 
264-5736. 

Luz  D.  Ortiz. 

.-\n7i  V  Federal  Register  Liaison  Officer. 
|FR  Doc.  02-1148  Filed  1-15-02:  8:45  am] 
BILUNG  CODE  3710-06-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Proposed  Hurricane  and 
Storm  Damage  Reduction  Project  at 
the  Village  of  Asharoken,  Suffolk 
County,  NY 

AGENCY:  U.S.  Armv  Corps  of  Engineers, 
DoD. 

NOTICE:  Notice  of  intent. 
SUMMARY:  U.S.  Army  Corps  of  Engineers 
(USAGE),  New  York  District,  announces 
its  intent  to  prepare  a  DEIS  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA),  in  accordance  with  the  Council 
on  Environmental  Quality  (CEQ) 
Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  and  the 
Department  of  the  Army.  USAGE 
Procedures  for  Implementing  NEPA.  to 
assess  the  environmental  impacts  of  a 
proposed  hurricane  and  storm  damage 
reduction  project  for  the  north  shore  of 
Long  Island  in  the  Village  of  Asharoken, 
NY.  In  accordance  with  USAGE 
policies,  the  USAGE  will  conduct  a 
feasibility  study  to  evaluate  a  range  of 
structural  and  non-structural  project 
alternatives.  The  following 
improvement  measures  would  be 
considered:  beach  fill  only,  beach  fill  in 
combination  with  structures  such  as 
floodwalls,  buried  rubble-mound 
seawalls,  dunes,  stone  revetments, 
interior  drainage  features,  modifications 
to  existing  shore  structures,  sand  by- 
passing; and  non-structural  measures 
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such  as  relocations,  buyouts,  and  flood 
proofing  of  threatened  properties. 
Offshore  sand  borrow  areas,  as  well  as 
upland  areas,  will  be  investigated  as 
potential  sources  of  beach  fill  material. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  the  DEIS  can  be  answered  by:  Ms. 
Megan  B.  Grubb,  (212)  264-5759,  U.S. 
Army  Engineer  District,  New  York 
Planning  Division,  ATTN:  CENA-PL- 
EA.  26  Federal  Plaza.  New  York,  NY 
10278-0090. 
SUPPLEMENTARY  INFORMATION: 

Project  Location:  This  notice 
announces  the  initiation  of  the 
feasibility  phase  study  for  beach  erosion 
control,  storm  damage  reduction  and 
related  purposes  along  the  north  shore 
of  Long  Island  at  Asharoken,  NY.  The 
study  area  extends  from  Long  Island 
Sound  on  the  north.  Duck  Island  Harbor 
and  Northport  Bay  on  the  south,  the 
North  Power  Station  on  the  East  and 
Eatons  Neck  on  the  west. 

Project  Authorization  and  History: 
The  North  Shore  of  Long  Island,  village 
of  Asharoken,  New  York,  Hurricane  and 
Storm  Damage  Reduction  Study  was 
authorized  by  a  resolution  of  the  U.S. 
House  of  Representatives  Committee  on 
Public  Works  and  Transportation, 
adopted  May  13, 1993.  In  response  to 
the  study  resolution  and  a  State  request, 
following  the  devastating  coastal  storm 
of  December  1992,  the  USAGE 
performed  a  Reconnaissance  Study  and 
issued  a  Reconnaissance  Report  in 
September  1995  that  demonstrated  a 
potential  Federal  interest  knd  the  need 
for  a  more  detailed  feasibility  study. 

Project  Need;  The  Long  Island 
northern  shoreline  has  historically 
experienced  coastal  erosion  and  related 
storm  damage,  most  recently  from  the 
two  storms  of  September  1996  and 
October  1996,  and  from  previous  storms 
including  the  Christmas  Eve  1994  storm, 
and  March  1993  Blizzard  of  the  Century, 
the  December  1992  northeaster, 
Hiirricane  Danielle  of  September  1992 
and  Halloween  Storm  of  1991.  These 
Storms  caused  evacuations  in  several 
north  shore  communities  as  well  as 
damage  from  flooding  and  loss  of 
structures  from  erosion.  The  December 
1992  storm  alone  inimdated  himdreds 
of  residential  and  business  properties 
and  caused  damages  estimated  at 
$12,000,000.  The  loss  of  beachfront  in 
some  areas  now.leaves  the  site 
increasingly  vulnerable  to  severe 
damages  even  from  moderate  storms. 
The  length  of  Asharoken  Beach  is 
approximately  2.5  miles,  while  the 
vridth  varies  frt>m  100  feert  at  the 
northwestern  end  to  1 ,000  feet  at  the 
southeastern  end.  Asharoken  Avenue, 


which  generally  runs  parallel  to  the 
Long  Island  Sound  shoreline,  provides 
only  vehicidar  access  to  the  Village  and 
the  Eatons  Neck  community.  While  the 
most  critically  threatened  location  of 
Asharoken  Avenue  is  protected  by  a 
small  temporary  shore  protection 
project,  the  feasibility  study  will 
consider  long-term  protection 
throughout  the  Village. 

DEIS  Scope:  The  intended  DEIS  will 
evaluate  the  potential  environmental 
and  cultural  impacts  associated  with  the 
proposed  hurricane  and  storm  damage 
reduction  alternatives  for  the  Village  of 
Asharoken,  NY. 

Public  Involvement:  The  USAGE 
intends  to  schedule  an  interagency 
meeting  and  public  scoping  meeting  in 
the  spring/summer  2002  to  discuss  the 
scope  of  the  DEIS  and  data  gaps.  The 
public  scoping  meeting  place,  date,  and 
time  will  be  advertised  in  advance  in 
local  newspapers,  and  meeting 
annoimcement  letters  will  be  sent  to 
interested  parties.  A  scoping  document 
will  be  made  available  at  least  one 
month  before  scheduled  public  scoping 
meeting  date  at  the  following  locations: 

(1)  Northport  Public  Library,  151 
Laurel  Avenue,  Northport,  NY  11768. 

(2)  East  Northport  Public  Library,  185 
Larkfield  Road,  East  Northport,  NY 
11731. 

(3)  Huntington  Main  Library,  338 
Main  Street,  Huntington,  NY  11743. 

The  public  will  have  an  opportunity 
to  provide  written  and  oral  comments  at 
the  public  scoping  meeting.  Written 
comments  may  also  be  submitted  via 
mail  and  should  be  directed  to  Ms. 
Megan  B.  Grubb  at  the  address  listed 
above  under  FOR  FURTHER  INFORMATION 
CONTACT  heading.  The  USAGE  plans  to 
issue  the  DEIS  in  Spring  2003.  The 
USAGE  will  announce  availability  of  the 
draft  in  the  Federal  Register  and  other 
media,  and  will  provide  the  public, 
organizations,  and  agencies  with  the 
opportunity  to  submit  conunents,  which 
will  be  addressed  in  the  final 
Enviroiunental  Impact  Statement. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-1147  Filed  1-15-02;  8:45  am] 

BILLING  CODE  3710-06-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army,  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  a  Proposed  Hurricane  and 
Storm  Damage  Reduction  Project  at 
the  Village  of  Bayvllie,  Nassau  County, 
New  York 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  U.S.  Army  Corps  of 
Engineers  (USAGE),  New  York  District, 
announces  its  intent  to  prepare  a  DEIS 
pursuant  to  the  National  Environment 
Policy  Act  (NEPA),  in  accordance  with 
the  Council  on  Environmental  Quality 
(GEO)  Regulations  for  Implementing  the 
Procedural  Provisions  of  NEPA  and  the 
Department  of  the  Army.  USAGE 
Procedures  for  Implementing  NEPA.  to 
assess  the  environmental  impacts  of  a 
proposed  hurricane  and  storm  damage 
reduction  project  for  the  north  shore  of 
Long  Island  in  the  Village  of  Bayville, 
NY.  In  accordance  with  USAGE 
policies,  the  USAGE  will  conduct  a 
feasibility  study  to  evaluate  a  range  of 
structural  and  non-structural  project 
alternatives.  The  following 
improvement  measures  would  be 
considered:  beach  fill  only,  beach  fill  in 
combination  with  structures  such  as 
floodwalls,  buried  rubble-mound 
seawalls,  dunes,  stone  revetments, 
interior  drainage  features,  piunp 
stations;  and  nonstructural  measures 
such  as  relocations,  buyouts,  and  flood 
proofing  of  threatened  properties. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  the  DEIS  can  be  answered  by  Ms. 
Megan  B.  Grubb,  (212)  264-5759,  U.S. 
Army  Engineer  District,  New  York 
Planning  Division,  ATTN:  GENAN-PL- 
EA,  26  Federal  Plaza,  New  York,  NY 
10278-0090. 
SUPPLEMENTARY  INFORMATION: 

Project  Location:  This  notice 
announces  of  the  feasibility  phase  study 
for  beach  erosion  control,  storm  damage 
reduction  and  related  purposes  along 
the  north  shore  of  Long  Island  at 
Bayville,  NY.  The  study  area  extends 
fit)m  Long  Island  Soimd  on  the  north. 
Mill  Neck  Creek  and  Oyster  Bay  on  the 
South,  Centre  Island  on  the  east  and  the 
western  boundary  of  the  Village  of 
Bayville  on  the  west. 

Project  Authorization  and  History: 
The  North  Shore  of  Long  Island,  Village 
of  Bayville,  New  York,  Hurricane  and 
Storm  Damage  Reduction  Study  was 
authorized  by  a  resolution  of  the  U.S. 
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House  of  Representatives  Committee  on 
Public  Works  and  Transportation, 
adopted  May  13, 1993.  In  response  to 
the  study  resolution  and  a  State  request 
following  the  devastating  coastal  storm 
of  December  1992,  the  USAGE 
performed  a  Reconnaissance  Study  and 
issued  a  Reconnaissance  Report  in 
September  1995  that  demonstrated 
potential  Federal  interest  and  the  need 
for  a  more  detailed  feasibility  study. 

Project  Need:  The  Long  Island 
northern  shoreline  has  historically 
experienced  coastal  erosion  and  related 
storm  damage,  most  recently  from  the 
two  storms  of  September  1996  and 
October  1996,  and  also  from  previous 
storms  including  the  Christmas  Eve 
1994  storm,  the  March  1993  Blizzard  of 
the  Century,  the  December  1992 
northeaster.  Hurricane  Danielle  of 
September  1992  and  the  Halloween 
Storm  of  1991.  These  storms  caused 
evacuations  in  several  north  shore 
commimities  as  well  as  damage  from 
flooding  and  loss  of  structures  from 
erosion.  The  December  1992  storm 
alone  inimdated  hundreds  of  residential 
and  business  properties  and  caused 
damages  estimated  at  $12,000,000. 
Approximately  300  families  were 
evacuated  and  several  sections  of 
Bayville  Avenue  were  impassable  for 
days.  The  loss  of  beachfront  in  some 
areas  now  leaves  the  site  increasingly 
vulnerable  to  severe  damages  even  from 
moderate  storms. 

DEIS  Scope:  The  intended  DEIS  will 
evaluate  the  potential  environmental 
and  cultural  impacts  associated  with  the 
purposed  hurricane  and  storm  damage 
reduction  alternatives  for  the  Village  of 
Bayville,  NY. 

Public  Involvement:  The  USAGE 
intends  to  schedule  an  interagency 
meeting  and  public  scoping  meeting  in 
spring/summer  2002  to  discuss  the 
scope  of  the  DEIS  and  data  gaps.  The 
public  scoping  meeting  place,  date,  and 
time  will  be  advertised  in  advanced  in 
local  newspapers,  and  meeting 
aimouncement  letters  will  be  sent  to 
interested  parties.  A  scoping  document 
vtrill  be  made  available  at  least  one 
month  before  scheduled  public  scoping 
meeting  date  at  the  following  locations: 

(1)  Bayville  Free  Library,  34  School 
Street,  Nayville,  NY  11709. 

(2)  Oyster  Bay-East  Norwich  Public 
Library,  89  E.  Main  St.,  Oyster  Bay,  NY 
11771. 

The  public  will  have  an  opportunity 
to  provide  vmtten  and  oral  comments  at 
the  public  scoping  meeting.  Written 
comments  may  also  be  submitted  via 
mail  and  should  be  directed  to  Ms. 
Megan  B.  Grubb  at  the  address  listed 
above  under  FOR  FURTHER  INFORMATION 
CONTACT  heading.  The  USAGE  plans  to 


issue  the  DEIS  in  Spring  2003.  The 
USAGE  will  announce  availability  of  the 
draft  in  the  Federal  Register  and  other 
media,  and  will  provide  the  public, 
organization,  and  agencies  with  the 
opportunity  to  submit  comments,  which 
will  be  addressed  in  the  Final 
Environmental  Impact  Statement. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-1146  Filed  1-15-02;  8:45  ami 
BILUNG  CODE  3710-0&^ 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Public  Scoping  Meeting  for  Va  Shiy'ay 
Akimel  Salt  River  Restoration  Project, 
Maricopa  County,  Arizona  (Revised 
Date) 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Los  Angeles  District 
intends  to  prepare  an  Environmental 
Impact  Statement  (EIS)  to  support  the 
proposed  study  for  the  Salt  River  Pima- 
Maricopa  Indian  Community  and  the 
City  of  Mesa.  A  notice  of  "Intent  to 
Prepare  a  Draft  Environmental  Impact 
Statement  for  Va  Shiy'ay  Akimel  Salt 
River  Restoration  Project,  Maricopa 
County,  Arizona"  was  previously 
published  in  the  Federal  Register  (66 
FR  55644,  November  2,  2001).  In  that 
notice  the  Corps  indicated  that  a  public 
scoping  meeting  would  be  held  some 
time  in  November  2001.  Because  of 
logistical  considerations,  the  meeting 
was  not  held  at  that  time.  This  notice 
provides  information  on  the 
rescheduled  meeting. 
ADDRESSES:  Commander,  U.S.  Army 
Corps  of  Engineers,  Attn:  Stephen 
Dibble,  GESPI^PD-RN,  Los  Angeles 
District,  Ecosystem  Planning  Section, 
P.O.  Box  532711,  Los  Angeles,  GA 
90053-2325. 

DATES:  January  24.  2002,  6:00  PM, 
Scottsdale,  AZ  85256. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Dibble,  Environmental 
Manager,  at  (213)  452-3849.  He  can  also 
be  reached  by  e-mail  at 
ddibble@spl.usace.army.mil. 

SUPPLEMENTARY  INFORMATION: 

1.  Scoping  Process:  The  Corps  will 
conduct  a  scoping  meeting  prior  to 
preparing  the  Environmental  Impact 
Statement  to  aid  in  determining  the 
significant  environmental  issues 
associated  with  the  proposed  action. 
The  public,  as  well  as  Federal,  State, 


and  local  agencies  are  encouraged  to 
participate  in  the  scoping  process  by 
submitting  data,  information,  and 
comments  identifying  relevant 
enviroimiental  and  socioeconomic 
issues  to  be  addressed  in  the 
environmental  analysis.  Useful 
information  includes  other 
environmental  studies,  published  and 
unpublished  data,  alternatives  that 
should  be  addressed  in  the  analysis,  and 
potential  mitigation  measures  associated 
with  the  proposed  action. 

A  public  scoping  meeting  will  be  held 
in  conjunction  with  the  local  sponsor  to 
discuss  the  project  scope  and  invite 
public  participation  in  developing 
alternatives  for  the  project.  Individuals 
and  agencies  may  offer  information  or 
data  relevant  to  the  environmental  or 
socioeconomic  impacts  by  attending  the 
public  scoping  meeting,  or  by  mailing 
the  information  to  the  above  address. 

2.  Public  Scoping  Meeting:  A  public 
scoping  meeting  will  be  held  on  January 
24,  2002  at  6:00  PM. 
.  Location:  Salt  River  Pima  Maricopa 
Indian  Community,  Multi-purpose 
Building,  1880  N  Longmore,  Scottsdale, 
AZ  85256. 

Luz  D.  Ortiz. 

Army  Federal  Register  Liaison  Officer. 
IFR  Doc.  02-1149  Filed  1-1.5-02:  8:45  ami 

BILLING  CODE  3710-KF-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
15.  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget.  725  17th 
Street.  NW..  Room  10202.  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
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Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
woidd  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Iniormation  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  biu-den.  OMB  invites 
public  comment. 

Dated:  |anuary  10.  2002. 
John  Trrasler, 

Leader,- Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  Revision. 

Title:  Safe  and  Drug-Free  Schools  and 
Communities  Act  of  the  Governor's 
Report  Forms. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  56. 

Burden  Hours:  2,240. 
'  Abstract:  Section  4117  of  the  Safe  and 
Drug-Free  Schools  and  Communities 
Act  (SDFSCA)  requires  state  chief 
executive  officers  to  submit  to  the 
Secretary  on  a  triennial  basis  a  report  on 
the  implementation  and  outcomes  of 
Governor's  SDFSCA  programs.  ED  must 
report  to  the  President  and  Congress 
regarding  the  national  impact  of 
SDFSCA  programs. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIOJUMGQed.gov  or  faxed  to 
202-70»-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 


Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kathy  Axt  at  her 
internet  address  Kathy.Axt@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(FR  Doc.  02-1061  Filed  1-15-02;  8:45  am) 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 
[CFDA  Nos.  84.038, 84.033,  and  84.007] 

Student  Financial  Assistance;  Federal 
Perkins  Loan,  Federal  Work-Study,  and 
Federal  Supplemental  Educational 
Opportunity  Grant  Programs 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  the  closing  date  for 
institutions  t(f  file  an  Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs  {ED 
Form  E40-34P,  OMB  #1845-0012)  to 
participate  in  the  Federal  Perkins  Loan, 
Federal  Work-Study,  and  Federal 
Supplemental  Educational  Opportunity 
Grant  programs  (known  collectively  as 
the  campus-based  programs)  for  the 
2002-2003  award  year. 

SUMMARY:  We  invite  currently  non- 
participating  institutions  of  higher 
education  who  filed  a  Fiscal  Operations 
Report  and  Application  to  Participate 
(FISAP)  (ED  Form  646-1),  to  submit  to 
the  U.S.  Department  of  Education 
(Department)  an  Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs.  In 
order  to  participate  in  one  or  more  of 
the  campus-based  programs  for  the 
2002-2003  award  year,  non- 
participating  institutions  must  submit 
an  Application  for  Approval  to 
Participate  in  Federal  Student  Financial 
Aid  Programs  and  all  required 
supporting  documents  for  an  eligibility 
and  certification  determination  by  the 
Department. 

The  campus-based  programs  are 
authorized  by  title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended 
(HEA).  The  2002-2003  award  year  is 
July  1,  2002,  through  June  30,  2003. 
CLOSING  DATE:  To  participate  in  the 
campus-based  programs  in  the  2002— 
2003  award  year,  a  currently  non- 
participating  institution  must 
electronically  submit  its  Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs  on  or 
before  February  15,  2002.  The 
application,  along  with  all  required 
supporting  documents  for  an  eligibility 


and  certification  determination,  must  be 
submitted  to  Case  Management  and 
Oversight  at  one  of  the  addresses 
indicated  below. 
ADDRESSES:  Applications.  Paper 
applications  are  no  longer  being 
accepted.  Electronic  applications  must 
be  submitted  through  the  ED  website 
www.eligcert.ed.gov.  Required 
supporting  documents  delivered  by  mail 
must  be  addressed  to  the  U.S. 
Department  of  Education,  Case 
Management  and  Oversight,  Data 
Management  and  Analysis,  Document 
Receipt  and  Control  Center,  P.O.  Box 
44805,  L'Enfant  Plaza  Station. 
Washington  DC  20026-4805. 

Required  Supporting  Documents 
Delivered  by  Mail.  An  applicant  must 
show  proof  of  mailing  consisting  of  one 
of  the  following:  (1)  A  legibly  dated  U.S. 
Postal  Service  postmark;  (2)  a  legible 
mail  receipt  with  the  date  of  mailing 
stamped  by  the  U.S.  Postal  service;  (3) 
a  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier;  or  (4) 
any  other  proof  of  mailing  acceptable  to 
us. 

If  documents  are  sent  through  the  U.S. 
Postal  Service,  we  do  not  accept  either 
of  the  following  as  proof  of  mailing:  (1) 
A  private  metered  postmark,  or  (2)  a 
mail  receipt  that  is  not  dated  by  the  U.S. 
Postal  Service. 

An  applicant  should  note  that  the 
U.S.  Postal  Service  does  not  uniformly 
provide  a  dated  postmark.  Before 
relying  on  this  method,  an  applicant 
should  check  with  its  local  post  office. 

An  applicant  is  encouraged  to  use 
certified  or  at  least  first  class  mail. 
Institutions  that  submit  an  Application 
for  Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs  and 
required  supporting  documents  after  the 
closing  date  of  February  15,  2002,  will 
not  be  considered  for  funding  under  the 
campus-based  programs  for  award  year 
2002-2003. 

Required  Supporting  Documents 
Delivered  by  Hand.  An  Application  for 
Approval  to  Participate  in  Federal- 
Student  Financial  Aid  Programs  must  be 
submitted  electronically  through  the  ED 
website  www.eligcert.ed.gov.  Supporting 
documents  delivered  by  hand  must  be 
taken  to  the  U.S.  Department  of 
Education,  Case  Management  and 
Oversight,  Data  Management  and 
Analysis,  Document  Receipt  and 
Control  Center,  7th  and  D  Streets,  SW, 
Regional  Office  Building  3,  (GSA 
Building),  Room  5643,  Washington,  DC 
20407.  We  will  accept  hand-delivered 
documents  between  8:00  a.m.  and  4:30 
p.m.  (Eastern  time)  daily,  except 
Saturdays,  Simdays.  and  Federal 
holidays.  An  Application  for  Approval 
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to  Participate  in  Federal  Student 
Financial  Aid  Programs  for  the  2002- 
2003  award  year  will  not  be  accepted 
after  4:30  p.m.  on  February  15,  2002. 
SUPPLEMENTARY  INFORMATION:  We 
allocate  funds  to  eligible  higher 
education  institutions  in  each  of  the 
campus-based  programs.  We  will  not 
allocate  funds  under  the  campus-based 
programs  for  award  year  2002-2003  to 
any  ciurently  non-participating 
institution  unless  the  institution  files  its 
Application  for  Approval  to  Participate 
in  Federal  Student  Financial  Aid 
Programs  and  required  supporting 
dociunents  by  the  closing  date.  If  the 
institution  submits  its  Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs  or  other 
required  supporting  documents  after  the 
February  15,  2002  closing  date,  we  will 
use  this  application  in  determining  the 
institution's  eligibility  to  participate  in 
the  campus-based  programs  beginning 
with  the  2003-2004  award  year. 

For  purposes  of  this  notice,  ineligible 
institutions  include  only: 

(1)  An  institution  that  has  not  been 
designated  as  an  eligible  institution  by 
the  Department,  but  has  previously  filed 
a  FISAP;  or 

(2)  An  additional  location  of  an 
eligible  institution  that  is  currently  not 
included  in  the  Department's  eligibility 
certification  for  that  eligible  institution, 
but  has  been  included  in  the 
institution's  2002-2003  FISAP. 

Applicable  Regulations 

The  following  regulations  apply  to  the 
campus-based  programs: 

(1)  Student  Assistance  General 
Provisions,  34  CFR  part  668. 

(2)  General  Provisions  for  the  Federal 
Perkins  Loan  Program,  Federal  Work- 
Study  Program,  and  Federal 
Supplemental  Educational  Opportimity 
Grant  Program,  34  CFR  part  673. 

(3)  Federal  Perkins  Loan  Program.  34 
CFR  part  674. 

(4)  Federal  Work-Study  Program,  34 
CFR  part  675. 

(5)  Federal  Supplemental  Opportunity 
Grant  Program,  34  CFR  part  676. 

(6)  Institutional  Eligibility  Under  the 
Higher  Education  Act  of  1965,  as 
amended,  34  CFR  part  600. 

(7)  New  Restrictions  on  Lobbying.  34 
CFR  part  82. 

(8)  Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requfrements  for 
Drug-Free  Workplace  (Grants),  34  CFR 
part  85. 

(9)  Drug-Free  Schools  and  Campuses, 
34  CFR  part  86. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  designation  of 


eligibility,  contact  the  appropriate  ED 
Case  Management  and  Oversight  (CMO) 
case  management  team  by  telephone, 
fax,  or  the  Internet.  The  case 
management  teams  are  listed  with 
telephone  and  fax  numbers  and  Internet 
addresses  in  the  Application  for 
Approval  to  Participate  in  Federal 
Student  Financial  Aid  Programs  on 
pages  5..  6,  and  7  of  the  Introduction.  For 
technical  assistance  concerning  the 
FISAP  or  other  operational  procedures 
of  the  campus-based  programs,  contact: 
Sandra  K.  Donelson,  Campus-Based 
Operations,  telephone:  (202)  377-3183, 
fax:  (202)  275-3476  or  via  Internet: 
Sandra.Donelson@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD)  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  [e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  by 
contacting  the  Alternate  Format  Center 
at  (202)  260-9895  between  8:30  a.m. 
and  4:30  p.m..  Eastern  time,  Monday 
through  Friday. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  the  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free  at  1-888- 
293-6498;  or  in  the  Washington,  DC, 
area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://wwW.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1087aa  ef 
seq.\  42  U.S.C.  2751  et  seq.;  and  20  U.S.C. 
1070b  et  seq. 

Dated:  January  10,  2002. 
Greg  Woods, 

Chief  Operating  Officer.  Office  of  Student 
Financial  Assistance. 
[FR  Doc.  02-1096  Filed  1-15-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 41 -000]   * 

Algonquin  Gas  Transmission 
Comfiany;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

lanuary  10.  2002. 

Take  notice  that  on  January  8,  2002, 
Algonquin  Gas  Transmission  Company 
(Algonquin)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Fourth  Revised 
Volume  No.  1 ,  the  following  tariff  sheets 
proposed  to  be  effective  on  February  7, 
2002: 

Second  Revised  Sheet  No.  930 
First  Revised  Sheet  Nq,  931 
First  Revised  Sheet  No.  932 
First  Revised  Sheet  No.  933 
First  Revised  Sheet  No.  934 
Second  Revised  Sheet  No.  935 

Algonquin  states  that  the  purpose  of 
this  filing  is  to  modify  the  LINKr  System 
Agreement  contained  in  its  tariff  to:  (1) 
Remove  certain  outdated  provisions 
related  to  software  needed  to  access 
Algonquin's  LINKr  Customer  Interface 
System;  (2)  remove  Algonquin  LNG,  Inc. 
as  a  party  to  the  agreement;  (3)  add  Egan 
Hub  Partners,  L.P.  and  Moss  Bluff  Hub 
ParViers,  L.P.  as  parties  to  the 
agreement;  (4)  add  language  that  was 
inadvertently  omitted  from  the 
agreement  originally  submitted  for 
inclusion  in  the  tariff;  (5)  provide  that 
notices  can  be  sent  to  any  specified 
address  instead  of  only  to  a  post  office 
address;  and  (6)  reflect  certain  non- 
substantive changes. 

Algonquin  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210ofthe 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  fillhg  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link. 
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select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.200T(a){l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-1083  Filed  1-15-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-602-001] 

Dominion  Transmission,  Inc.;  Notice  of 
Compliance  Rling  and  Cancellation  of 
Part  157  Service  Agreements 

lanuary  10,  2002. 

'   Take  notice  that  on  January  4,  2002, 
Dominion  Transmission,  Inc.  (DTI) 
tendered  for  filing  to  be  part  of  its  FERC 
Gas  Tariff,  the  revised  tariff  sheets  listed 
below,  with  an  effective  date  of  January 
1.  2002: 

Third  Revised  Votume  No. 

Second  Revised  Sheet  No.  8 
Seventh  Revised  Sheet  No.  1300 

First  Revised  Volume  No.  2  j 

First  Revised  Sheet  No.  7     ! 
First  Revised  Sheet  No.  414-427 
First  Revised  Sheet  No.  469-483 

DTI  states  that  the  filing  is  being  filed 
in  compliance  with  the  letter  order 
issued  in  the  captioned  proceedings  on 
October  30,  2001. 

In  the  letter  order,  the  Commission 
approved  the  conversion  of  the 
individually  certificated  services  that 
DTI  has  historically  provided  to  Doswell 
Limited  Partnership  (Doswell)  and 
Virginia  Power  Services  Energy 
Corporation,  Inc.  (Virginia  Power)  to 
open  access  services  under  part  284  of 
the  Commission's  regulations.  DTI 
explains  that  the  Commission  required 
DTI  to  advise  the  Commission  of  the 
effective  date  of  the  conversion  and  to 
file  a  tariff  sheet  listing  the  non- 
conforming agreements  and  notice  of 
the  cancellation  of  the  individually 
certificated  service  agreements  at  diat 
time. 

DTI  explains  in  its  filing  that  the 
conversion  of  its  services  to  Doswell 
and  Virginia  Power  to  part  284  service 
became  effective  on  January  1,^002. 

DTI  states  that  copies  of  its  letter  of 
transmittal  and  enclosiu«s  have  been 
served  upon  DTI's  customers  and 
interested  state  commissions. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC. 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-1077  Filed  1-15-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-8(M)02] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

January  10.  2002. 

Take  notice  that  on  January  4,  2002, 
East  Tennessee  Natural  Gas  Company 
(East  Tennessee)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets  proposed  to  be  effective 
February  1,  2002: 

Twenty-third  Revised  Sheet  No.  4 
Second  Revised  Sheet  No.  4A 

East  Tennessee  states  that  the  piupose 
of  this  filing  is  to  comply  with  the 
Commission's  October  11,  2001  Order 
that  authorized  East  Tennessee  to 
construct,  own,  operate  and  maintain 
certain  pipeline  facilities  to  provide 
firm  transportation  service  to  the 
Murray  Project  shippers  at  the  proposed 
initial  incremental  FT-A  recourse  rate 
of  $7,646  or,  on  a  daily  demand  basis, 
$0.2514. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rides  and 


Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer,     . 

Acting  Secretary. 

(FR  Doc.  02-1076  Filed  1-15-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 38-000] 

East  Tennessee  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  10,  2002. 

Take  notice  that  on  January  8,  2002, 
East  Tennessee  Natiu-al  Gas  Company 
(East  Tennessee)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets,  proposed  to  be  effective  on 
February  7,  2002: 

Fourth  Revised  Sheet  No.  266 
Fourth  Revised  Sheet  No.  267 
Third  Revised  Sheet  No.  269 
Fourth  Revised  Sheet  No.  270 

East  Tennessee  states  that  the  purpose 
of  this  filing  is  to  modify  the  LINKr 
System  Agreement  contained  in  its  tariff 
to:  (1)  Remove  certain  outdated 
provisions  related  to  software  needed  to 
access  East  Tennessee's  LINKr  Customer 
Interface  System;  (2)  add  Egan  Hub 
Partners,  L.P.  and  Moss  Bluff  Hub 
Partners,  L.P.  as  parties  to  the 
agreement;  (3)  provide  that  notices  can 
be  sent  to  any  specified  address  instead 
of  only  to  a  post  office  address;  and  (4) 
reflect  certain  non-substantive  changes. 

East  Tennessee  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
HTvw./eir.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-1080  Filed  1-15-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 42-000] 

Eastern  Sliore  Natural  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  10.  2002. 

Take  notice  that  on  January  8,  2002, 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1,  certain  revised  tariff 
sheets  in  the  above  captioned  docket, 
bear  a  proposed  effective  date  of 
February  1,  2002. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  services 
purchased  from  Columbia  Gas 
Transmission  Corporation  (Columbia) 
under  its  Rate  Schedules  FSS  and  SST. 
The  costs  of  the  above  referenced 
storage  services  comprise  the  rates  and 
charges  payable  under  ESNG's 
respective  Rate  Schedule  CFSS.  This 
tracking  filing  is  being  made  pursuant  to 
Section  3  of  ESNG's  Rate  Schedule 
CFSS. 

ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 


customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

|FR  Doc.  02-1084  Filed  1-15-02;  8:45  ami 
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(2)  Fuel  use  associated  with  the 
transportation  of  gas  by  others  on  behalf 
of  Iroquois  (Account  858  Fuel  Use 
Factor);  and 

(3)  Fuel  use  associated  with  the 
transportation  of  gas  on  Iroquois' 
pipeline  system  (Account  854  Fuel  Use 
Factor). 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
January  17,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party    . 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection  in  the  Public  Reference 
Room.  This  filing  may  also  be  viewed 
on  the  web  at  http://wwH:ferc.gov  using 
the  "RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  for  assistance).  Comments,  protests 
and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 35-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Fuel  Calculations 

January  10,  2002. 

Take  notice  that  on  December  31, 
2001,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  its  schedules  which  reflect 
calculations  supporting  the 
Measurement  Variance/Fuel  Use  Factors 
utilized  by  Iroquois  during  the  period 
July  1,  2001  through  December  31.  2001. 

Iroquois  states  that  data  from  the  data 
base  during  this  period  had  to  be 
verified  to  ensure  accurate  and  complete 
information.  Iroquois  states  that  the 
schedules  attached  to  the  filing  include 
calculations  supporting  each  of  the 
following  three  components  of  Iroquois' 
composite  Measurement  Variance/Fuel 
Use  Factor: 

(1)  Lost  and  unaccounted — for  gas 
(Measurement  Variance  Factor); 


C.B.  Spencer, 

Acting  Secretary. 

|FR  Doc.  02-1079  Filed  1-15-02;  «:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 40-000] 

Maritimes  &  Nortlieast  Pipeline,  L.L.C.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  10.  2002. 

Take  notice  that  on  Januar\'  8.  2002. 
Maritimes  &  Northeast  Pipeline.  L.L.C. 
(Maritimes)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
proposed  to  be  effective  on  February  7. 
2002: 

First  Revised  Sheet  No.  480 
First  Revised  Sheet  No.  481 
First  Revised  Sheet  No.  482 
First  Revised  Sheet  No.  483 
First  Revised  Sheet  No.  484 
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Maritimes  states  that  the  purpose  of 
this  filing  is  to  modify  the  LINKr  System 
Agreement  contained  in  its  tariff  to:  (1) 
Remove  certain  outdated  provisions 
related  to  software  needed  to  access 
Maritimes'  LINKr  Customer  Interface 
System;  (2)  add  language  that  was 
inadvertently  omitted  from  the 
agreement  originally  submitted  for 
inclusion  in  the  tariff;  (3)  provide  that 
notices  can  be  sent  to  any  specified 
address  instead  of  only  to  a  post  office 
address;  and  (4)  reflect  certain  minor 
editorial  changes. 

Maritimes  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  dr  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations;.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a](l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

C.B.  SpeHcer.  1 

Acting  Secretary.  | 

(FR  Doc.  02-1082  Filed  1-15-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2016] 

CKy  of  Tacoma;  Notice  of 
Authorization  for  Continued  Project 
Operation 

January  10,  2002. 

On  December  27, 1999,  the  City  of 
Tacoma,  licensee  for  the  Cowlitz  River 
Proiect  No.  2016,  filed  an  application  for 


a  new  or  subsequent  license  pursuant  to 
the  Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  2016  is  located  on  the 
Cowlitz  River  in  Lewis  County, 
Washington. 

The  license  for  Project  No.  2016  was 
issued  for  a  period  ending  December  31, 
2001.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  section  15  of  the  FPA, 
then,  based  on  section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  -of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2016 
is  issued  to  the  City  of  Tacoma  for  a 
period  effective  January  1,  2002, 
through  December  31,  2002,  or  imtil  the 
issuance  of  a  new  license  for  the  project 
or  other  disposition  under  the  FPA, 
whichever  comes  first.  If  issuance  of  a 
new  license  (or  other  disposition)  does 
not  take  place  on  or  before  January  1, 
2003,  notice  is  hereby  given  that, 
pursuant  to  18  CFR  16.18(c),  an  annual 
license  imder  section  15(a)(1)  of  the 
FPA  is  renewed  automatically  without 
further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  section 
15  of  the  FPA,  notice  is  hereby  given 
that  the  City  of  Tacoma  is  authorized  to 
continue  operation  of  the  Cowlitz  River 
Project  No.  2016  until  such  time  as  the 
Commission  acts  on  its  application  for 
subsequent  license. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-1086  Filed  1-15-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP02-1 39-000] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

January  10,  2002. 

Take  notice  that  on  January  8,  2002, 
Texas  Eastern  Transmission,  LP  (Texas 
Eastern)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Seventh  Revised 
Volume  No.  1,  the  following  tariff  sheets 
proposed  to  be  effective  on  February  7, 
2002: 

First  Revised  Sheet  No.  1071 
First  Revised  Sheet  No.  1072 
First  Revised  Sheet  No.  1074 
First  Revised  Sheet  No.  1075 

Texas  Eastern  states  that  the  purpose 
of  this  filing  is  to  modify  the  LINKr 
System  Agreement  contained  in  its  tariff 
to:  (1)  Remove  certain  outdated 
provisions  related  to  software  needed  to 
access  Texas  Eastern's  LINKr  Customer 
Interface  System;  (2)  add  Egan  Hub 
Partners,  L.P.  and  Moss  Bluff  Hub 
Partners,  L.P.  as  parties  to  the 
agreement;  and  (3)  provide  that  notices 
can  be  sent  to  any  specified  address 
instead  of  only  to  a  post  office  address. 

Texas  Eastern  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shotdd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link,' 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  theCommission's  Web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-1081  Filed  1-15-02:  8:45  am] 
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DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-33-001] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Compliance  Filing 

January  10,  2002. 

Take  notice  that  on  January  4,  2002, 
Wyoming  Interstate  Company,  Ltd. 
(WIC),  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Second  Revised 
Volume  No.  2,  Ninth  Revised  Sheet  No. 
4B,  to  become  effective  February  1, 
2002. 

WIC  states  that  the  tendered  tariff 
sheet  revises  the  fuel  charges  applicable 
to  transportation  service  on  WIC's 
system.  The  tariff  sheet  is  proposed  to 
become  effective  February  1,  2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-1078  Filed  1-15-02;  8:45  am] 
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DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER91 -569-01 9,  et  al.] 

Entergy  Services,  Inc.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

januan,'  9.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Entergy  Services,  Inc. 

[Docket  No.  ER91-569-01 9] 

Take  notice  that  on  January  4,  2002, 
Entergy  Services,  Inc.,  on  behalf  of  the 
■  five  Entergy  Operating  Companies: 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana.  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.  (together  Entergy), 
submits  this  compliance  filing  in 
response  to  the  Commission's  November 
20,  2001  Order  in  the  above-captioned 
docket.  A  copy  of  this  filing  has  been 
served  upon  the  state  regulators  of  the 
Entergy  operating  companies. 
Comment  Date:  January  25,  2002. 

2.  Southern  Company  Energy 
Marketing  L.P. 

[Docket  No.  ER97-4166-011I 

Take  notice  that  on  January  4,  2002, 
Southern  Company  Services,  Inc.  acting 
as  agent  for  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savaimah  Electric  and  Power 
Company,  submitted  a  compliance  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  in  response 
to  the  Commission's  directions  in  the 
above  referenced  docket. 

Comment  Date:  January  25,  2002. 

3.  AEP  Power  Marketing,  Inc.,  AEP 
Service  Corporation,  CSW  Power 
Marketing,  Inc.,  CSW  Energy  Services, 
Inc.,  Central  and  South  West  Services, 
Inc. 

[Docket  Nos.  ER96-2495-017;  ER97-4143- 
005:  ER97-1238-012:  ER98-2075-011: 
ER98-542-007J 

Take  notice  that  on  January  4,  2002, 
American  Electric  Power  Service 
Corporation  (AEPSC),  on  behalf  of  itseff 
and  its  affiliated  power  marketers, 
submits  a  report  of  its  compliance  in 
connection  with  the  Commission's 
November  20,  2001  Order  and  December 
20,  2001  Notice  Delaying  Effective  Date 
of  Mitigation  and  Announcing 
Technical  Conference  issued  in  the 
above-referenced  dockets. 

Comment  Date:  January  25,  2002. 


4.  Frederickson  Power  L.P. 

[Docket  No.  ER01-2262-O0l| 

Take  notice  that  on  January  4,  2002, 
Frederickson  Power  L.P.  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  amendment  to  the 
application  for  authority  to  sell  electric 
energy  and  capacity  at  market-based 
rates  filed  by  it  on  June  8,  2001. 

Comment  Date:  January  25,  2002. 

5.  Select  Energy  New  York,  Inc.  . 
[Docket  No.  ER02-5.-i6-000j 

Take  notice  that  on  December  13, 
2001 ,  Niagara  Mohawk  Energy 
•Marketing.  Inc.,  changed  it  naine  to 
Select  Energy  New  York,  Inc. 
Accordingly,  Select  Energy  New  York, 
Inc.  is  filing  a  Notice  of  Succession, 
with  the  Federal  Energy  Regulatory 
Commission's  regulations  18  CFR  parts 
35.16  and  131.51. 

Comment  Date:  Januarj'  22,  2002. 

6.  Florida  Power  &  Light  Company 

(Docket  No.  ER02-696-000I 

Take  notice  that  on  January  4,  2002 
Florida  Power  &  Light  Company  (FPL) 
tendered  for  filing  a  proposed  service 
agreement  with  Georgia  Transmission 
Corporation  for  Long-Term  Firm 
transmission  service  under  FPL's  Open 
Access  Transmission  Tariff. 

FPL  requests  that  the  proposed 
service  agreement  become  effective  on 
January  1,2002. 

Comment  Date:  January  25,  2002. 

7.  Ameren  Energy,  Inc.  on  l>ehalf  of 
Union  Electric  Company  dA>/a 
AmerenUE  and  Ameren  Energy 
Generating  Company 

[Docket  No.  ER02-697-000| 

Take  notice  that  on  January  4,  2002, 
Ameren  Energy,  Inc.  (Ameren  Energy), 
on  behalf  of  Union  Electric  Company  d/ 
b/a  AmerenUE  and  Ameren  Energy 
Generating  Company  (collectively,  the 
Ameren  Parties),  pursuant  to  section 
205  of  the  Federal  Power  Act,  16  U.S.C. 
824d,  and  the  market  rate  authority 
granted  to  the  Ameren  Parties, 
submitted  for  filing  umbrella  power 
sales  service  agreements  under  the 
Ameren  Parties'  market  rate 
authorizations  entered  into  with  Duke 
Energy  Trading  and  Marketing,  LLC. 
Ameren  Energy  seeks  Commission 
acceptance  of  these  service  agreements 
effective  November  20,  2001. 

Copies  of  this  filing  were  served  on 
the  public  utilities  commissions  of 
Illinois  and  Missouri  and  the  respective 
counterparty. 

Comment  Date:  January  25 ,  2002 . 
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8.  Pleasants  Energy,  LLC 

IDocket  No.  ER02-698-000| 

Take  notice  that  on  January  4,  2002, 
Pleasants  Energy.  LLC  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Power  Purchase  Agreement  between 
Pleasants  Energy,  LLC  and  Dominion 
Nuclear  Marketing  I,  Inc.  and  Dominion 
Nuclear  Marketing  II,  Inc.  The 
agreement  is  filed  pursuant  to  Pleasants 
Energy's  market  based  rate  tariff,  FERC 
Electric  Tariff,  Original  Volume  No.  1 
(the  Tariff)  granted  by  the  Commission 
by  letter  order  dated  December  6,  2001. 
Pleasants  Energy,  LLC  requests  an 
effective  date  for  the  agreement  of 
Decembers,  2001. 

Copies  of  the  filing  were  served  upon 
the  the  Public  Service  Commission  of 
West  Virginia,  the  Virginia  State 
Corporation  Commission,  and  the  North 
Carolina  Utilities  Commission. 

Comment  Date:  January  25,  2002. 

9.  Constellation  Power  Soarce  Maine, 
LLC 

(EJocket  No.  ER02-699-0001 

Take  notice  that  on  January  4,  2002. 
Constellation  Power  Source  Maine,  LLC 
submitted  for  filing,  pursuant  to  section 
205  of  the  Federal  Power  Act,  and  part 
35  of  the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regidations,  a  Petition  for  authorization 
to  make  sales  of  capacity,  energy,  and 
certain  Ancillary  Services  at  market- 
based  rates,  to  reassign  transmission 
capacity,  to  resell  Firm  Transmission 
Rights,  and  for  certain  waivers  and 
blanket  authorizations  of  the 
Commission's  regulations  typically 
granted  to  entities  with  market-based 
rate  authorizations. 

Comment  Date:  January  25.  2002. 

10.  Florida  Power  &  Light  Company 

(Docket  Nos.  ER02-700-0001 

Take  notice  that  on  January  4.  2002, 
Florida  Power  &  Light  Company  (FPL) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
imexecuted  Interconnection  and 
Operation  Agreement  between  FPL  and 
PG&E  Okeechobee  Generating  Company, 
LLC  (PG&E  Okeechobee)  that  sets  forth 
the  terms  and  conditions  governing  the 
interconnection  between  PG&E 
Okeechobee's  generating  project  and 
FPL's  transmission  system.  A  copy  of 
this  filing  has  been  served  on  PG&E 
Okeechobee  and  the  Florida  PubUc 
Service  Commission. 

Comment  Date:  January  25,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  parts 
385.211  and  385.214).  All  such  motions 
or  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  part  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-1062  Filed  1-15-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Profect  Nos.  11516-000, 11120-002, 
1 1300-000— Michigan] 

Comnnonwealth  Power  Company; 
Notice  of  Availability  of  Final 
Environmental  Assessment 


lanuary  10.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Irving,  Middleville 
and  LaBarge  Hydroelectric  Projects, 
located  on  the  Thomapple  River  in 
Barry  and  Kent  Coimties,  Michigan,  and 
has  prepared  a  Final  Environmental 
Assessment  (FEA)  for  the  projects.  No 
federal  lands  are  occupied  by  the 
projects. 

On  March  29,  2001,  the  Commission 
staff  issued  a  draft  Environmental 
Assessment  (EA)  for  the  Irving. 
Middleville  and  LaBarge  Hydroelectric 
Projects  and  requested  that  any 
comments  be  filed  within  45  days. 


Comments  were  filed  by  three  entities 
and  are  addressed  in  the  final  EA. 

The  FEA  contains  the  staffs  analysis 
of  the  potential  environmental  effects  of 
the  project  and  concludes  that  licensing 
the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

A  copy  of  the  FEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  FEA  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

For  further  information,  contact  Mark 
Pawlowski  at  (202)  219-2795. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-1085  Filed  1-15-02;  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Tendered  for 
Filing  With  the  Commission,  Soliciting 
Additional  Study  Requests,  and 
Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
SutMmission  of  Final  Amendments 

January  10, 2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Major 
License. 

b.  Pro/ertJVo.:5334. 

c.  Date  Filed:  October  2,  2001. 

d.  Applicant:  Charter  Township  of 
Ypsilanti. 

e.  Name  of  Project:  Ford  Lake 
Hydroelectric  Station. 

f.  Location:  On  the  Huron  River, 
Washtenaw  County,  within  the 
township  of  Ypsilanti,  MI.  The  project 
does  not  affect  Federal  lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  {a)-825(r). 

h.  Applicant  Contact:  Ms.  Joann 
Brinker,  Administrative  Services/ 
Human  Resources  Director,  Charter 
Township  of  Ypsilanti,  7200  South 
Huron  River  Drive.  Ypsilanti,  MI  48197, 
(734) 484-0065. 

i.  FERC  Contact:  Monte  TerHaar,  (202) 
219-2768  or  monte.terhaar@ferc.fed.us. 

j.  Deadline  for  filing  additional  study 
requests:  60  days  from  issuance  date  of 
this  notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with:  Secretary, 


ootn 


BnoT 
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Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time.  We 
are  not  requesting  intervenors  to  this 
project  at  this  time. 

1.  The  existing  Ford  Lake 
Hydroelectric  Project  consists  of:  (1)  A 
1.050  acre  reservoir;  (2)  a  110-foot-long 
earth  embankment  dam;  (3)  a  46.5-foot 
powerhouse  with  2  hydroelectric 
turbines';  (4)  a  172-f6ot-long  spillway 
with  six  bays,  each  with  a  6-foot  by  8- 
fo.ot  sluice  gate;  (5)  a  380-foot-long  earth 
embankment;  (6)  a  175-foot-long 
emergency  spillway;  (7)  two  vertical 
shaft  turbine/generator  units  with  an 
installed  capacity  of  1,920  kilowatts  at 
normal  pool  elevation;  and  (8) 
appurtenant  facilities.  The  project 
operates  run-of-river  with  a  normal 
reservoir  elevation  maintained  between 
684.4  and  684.9  feet  M.S.L.  Average 
annual  generation  between  1995  and 
2000  has  been  8,664  megawatthours. 
Generated  power  is  sold  to  Detroit 
Power.  No  new  facilities  are  proposed. 

m.  A  copy  of  the  srpplication  is 
available  for  inspection  and 
reproduction  at  the  Commission's 
Public  Reference  Room,  located  at  888 
First  Street,  NE,  Room  2-A, 
Washington,  DC  20426,  or  by  calling 
(202)  208-1371.  The  application  may  be 
viewed  on  http://www.ferc.fed.us/ 
online/rims.htm  (call  (202)  208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  With  this  notice,  we  are  initiating 
consultation  with  the  Michigan  State 
Historic  Preservation  Officer  (SHPO),  as 
required  by  §  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36,  CFR,  at  §  800.4. 

o.  Procediu'al  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing: 
Notice  of  application  has  been  accepted 

for  filing 
Notice  of  NEPA  Scoping 
Notice  of  application  is  ready  for 

environmental  analysis 


Notice  soliciting  final  terms  and 

conditions 
Notice  of  the  availability  of  the  draft 

NEPA  document  (draft  EA) 
Notice  of  the  avadlability  of  the  final 

NEPA  document  (final  EA) 
Order  issuing  the  Commission's 

decision  on  the  application 

Final  amendments  to  the  application 
must  be  filed  with  the  Commission  no 
later  than  30  days  ftom  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-1087  Filed  1-15-02;  8:45  am] 

BILUNG  CO06  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Technical  Conference 

January  9,  2002. 

In  the  matter  of:  Docket  Nos.  RMOl-12- 
000.  RTOl-2-001,  RTOl-10-000,  RTOl-15- 
000,  RT01-34-O00,  RTOl-35-OOO,  RTOl-67- 
000,  RT01-74-OO0,  RTOl-75-OOO,  RTOl-77- 
000,  RT01-85-000,  RT01-8&-O00.  RTOl-87- 
000.  RTOl-88-000,  RTOl-94-000,  RTOl-95- 
000,  RT01-98-O00,  RT01-99-000,  RTOl- 
100-000.  RT02-1-000,  EL02-9-O00; 
Electricity  Market  Design  and  Structure,  PJM 
Interconnection,  L.L.C..  Allegheny  Electric 
Cooperative,  Inc.,  Atlantic  City  Electric 
Company,  Baltimore  Gas  &  Electric 
Company,  Delmarva  Power  &  Light 
Company,  Jersey  Central  Power  &  Light 
Company.  Metropolitan  Edison  Company, 
PECO  Energy  Company,  Pennsylvania 
Electric  Company,  PPL  Electric  Utilities 
Corporation,  Potomac  Electric  Power 
Company,  Public  Service  Electric  &  Gas 
Company,  UGI  Utilities  Inc.,  Allegheny 
Power,  Avista  Corporation,  Montana  Power 
Company,  Nevada  Power  Company,  Portland 
General  Electric  Company,  Puget  Sound 
Energy,  Inc.,  Sierra  Pacific  Power  Company, 
Southwest  Power  Pool,  Inc.,  Avista 
Corporation,  Bonneville  Power 
Administration.  Idaho  Power  Company, 
Montana  Power  Company,  Nevada  Power 
Company,  PacifiCorp,  Portland  General 
Electric  Company,  Puget  Sound  Energy,  Inc., 
Sierra  Pacific  Power  Company,  GridFlorida 
LLC,.  Florida  Power  &  Light  Company, 
Florida  Power  Corporation,  Tampa  Electric 
Company,  Carolina  Power  &  Light  Company, 
Duke  Energy  Corporation,  South  Carolina 
Electric  &  Gas  Company,  GridSouth  Transco, 
LLC,  Entergy  Services,  Inc.,  Southern 
Company  Services,  Inc.,  California 
Independent  System  Operator  Corporation, 
Bangor  Hydro-Electric  Company,  Central 
Maine  Power  Company.  National  Grid  USA, 
Northeast  Utilities  Service  Company,  The 
United  Illuminating  Company,  Vermont 
Electric  Power  Company,  ISO  New  England 
Inc.,  Midwest  Independent  System  Operator, 
Alliance  Companies,  NSTAR  Services 


Company,  New  York  Independent  System 
Operator,  Inc.,  Central  Hudson  Gas  &  Electric 
Corporation,  Consolidated  Edison  Company 
of  New  York,  Inc.  Niagara  Mohawk  Power 
Corporation,  New  York  State  Electric  &  Gas 
Corporation.  Orange  &  Rockland  Utilities, 
Inc.,  Rochester  Gas  &  Electric  Corporation, 
PfM  Interconnection,  L.L.C.,  Regional 
Transmission  Organizations.  Regional 
Transmission  Organizations,  Arizona  Public 
Service  Company,  El  Paso  Electric  Company, 
Public  Service  Company  of  New  Mexico, 
Tucson  Electric  Power  Company, 
WestConnect  RTO.  LLC. 

Take  notice  that  a  technical 
conference  will  be  held  on  January  22- 
23,  2002,  ft-om  approximately  9:30  a.m. 
to  4:30  p.m..  in  a  room  to  be  designated 
at  the  offices  of  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC.  The  goals 
of  the  conference  will  be  to  gain  a 
mutual  understanding  of  similarities 
and  differences  between  various  market 
designs  and  to  allow  participants  to 
provide  further  detail  on  market 
operations.  Members  of  the  Commission 
will  attend  the  conference  and 
participate  in  the  discussions.  All 
interested  persons  may  attend. 

The  Commission  is  inviting  selected 
panelists  on  these  topics  to  participate 
in  these  workshops;  it  is  not  at  this  time 
entertaining  requests  to  make 
presentations.  "There  will  be  ample 
opportunity  for  non-panelists  to  submit 
comments  in  the  above  dockets. 
Additional  details  about  the  workshops 
will  be  provided  in  a  subsequent  notice, 
and  will  be  posted  on  the  Commission's 
web  site  under  RTO  Activities.  For 
additional  information  about  the 
conference,  please  contact  Saida 
Shaalan  at  (202)  208-0278. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-1075  Filed  1-15-02:  8:45  am) 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-341399D;  FRL-6814-7] 

Organophosphate  Pesticides; 
Availability  of  Tertnifos  Interim  Risk 
Management  Decision  Documents 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notices  aimounces  the 
availability  of  the  interim  risk 
management  decision  document  for 
terbufos.  In  addition,  this  notice  starts  a 
60-day  public  participation  period 
during  which  the  public  is  encouraged 
to  submit  comments  on  the  terbufos 
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interim  risk  management  decision 
document.  This  decision  docimient  has 
been  developed  as  part  of  the  public 
participation  process  that  EPA  and  the 
U.S.  Department  of  Agriculture  (USDA) 
are  now  using  for  involving  the  public 
in  the  reassessment  of  pesticide 
tolerances  under  the  Food  Quality 
Protection  Act  (FQPA),  and  the 
reregistration  of  individual 
organophosphate  pesticides  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FTFRA). 

DATES:  The  interim  risk  management 
decision  documents  are  available  under 
docket  control  number  OPP-341399D. 
FOR  FURTHER  INFORMATION  CONTACT:  Eric 
Olson,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave..  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8067;  e- 
mail  address:  olson.eric@gov. 

SUPPLEMENTARY  INFORMATION: 
L  General  Infbnnatioii 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general,  nevertheless,  a  wide  range  of 
stakeholders  will  be  interested  in 
obtaining  the  interim  risk  management 
decision  dociunents  for  terbufo's, 
including  environmental,  human  health, 
and  agricultural  advocates;  the  chemical 
industry;  pesticide  users;  and  members 
of  the  public  interested  in  the  use  of 
pesticides  on  food.  Since  other  entities 
also  may  be  interested,  the  Agency  has 
not  attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  \dditional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  pesticide  interim  risk 
management  decision  docimients 
released  to  the  public  may  also  be 


accessed  at  http://www.epa.gov/ 
pesticides/reregistration/status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  control  number 
OPP-341399D.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  assessed  the  risks  of  terbufos 
and  reached  an  Interim  Reregistration 
Eligibility  Decision  (IRED)  for  this 
organophosphate  pesticide.  Provided 
that  risk  mitigation  measures  are 
adopted,  terbufos  fits  into  its  own  risk 
cup  its  individual,  aggregate  risks  are 
within  acceptable  levels.  Used  on  com, 
sorghum,  and  sugar  beets,  terbufos 
residues  in  food  and  drinking  water  do 
not  pose  risk  concerns  with  the 
implementation  of  certain  risk 
mitigation  measures.  Terbufos  has  no 
residential  uses.  With  other  risk 
reduction  measvu^s,  worker  and 
ecological  risks  also  will  be 
substantially  reduced. 

The  interim  risk  management 
decision  documents  for  terbufos  were 
made  through  the  organophosphate 
pesticide  pilot  public  participation 
process,  which  increases  transparency 
and  maximizes  stakeholder  involvement 
in  EPA's  development  of  risk 
assessments  and  risk  management 
decisions.  The  pilot  public  participation 
process  was  developed  as  part  of  the 
EPA-USDA  Tolerance  Reassessment 
Advisory  Committee  (TRAC),  which 
was  established  in  April  1998,  as  a 
subcommittee  under  the  auspices  of 
EPA's  National  Advisory  Coimcil  for 
Environmental  Policy  and  Technology. 
A  goal  of  the  pilot  public  participation 
process  is  to  find  a  more  effective  way 
for  the  public  to  participate  at  critical 
junctures  in  the  Agency's  development 
of  organophosphate  pesticide  risk 


assessments  and  risk  management 
decisions.  EPA  and  USDA  began 
implementing  this  pilot  process  in 
August  1998,  to  increase  transparency 
and  opportunities  for  stakeholder 
consultation. 

EPA  worked  extensively  with  affected' 
parties  to  reach  the  decisions  presented 
in  the  interim  risk  management  decision 
documents,  which  conclude  the  pilot 
public  participation  process  for 
terbufos.  As  part  of  the  pilot  public 
participation  process,  numerous 
opportunities  for  public  comment  were 
offered  as  these  interim  risk 
management  decision  documents  were 
being  developed.  There  will  also  be  a 
60-day  comment  period  on  the  interim 
reregistration  eligibility  decision  and 
the  docket  will  remain  open  after  this 
period  for  any  comments  submitted  to 
the  Agency. 

The  risk  assessments  for  terbufos  were 
released  to  the  public  through  a  notice 
published  in  the  Federal  Register  of 
August  12, 1998  (63  FR  43175)  (FRL- 
6024-5),  and  September  1, 1999  (64  FR 
34195)  (FRL-6099-9). 

EPA's  next  step  under  FQPA  is  to 
complete  a  cumulative  risk  assessment 
and  risk  management  decision  for  the 
organophosphate  pesticides,  which 
share  a  common  mechanism  of  toxicity. 
The  interim  risk  management  decision 
documents  on  terbufos  cannot  be 
considered  final  imtil  this  cumulative 
assessment  is  complete.  When  the 
cumulative  risk  assessment  for  the 
organophosphate  pesticides  has  been 
completed,  EPA  will  issue  its  final 
tolerance  reassessment  decision(s)  for 
-  terbufos  and  further  risk  mitigation 
measures  may  be  needed. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Elated:  January  4,  2002. 

Lois  A.  Rossi, 
Director,  Special  Review  and  Reregistration 
Division,  Office  of  Pesticide  Programs. 
[FR  Doc.  02-1121  Filed  1-15-02;  8:45  am] 
BIUJNO  CODE  6560-60-8 
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summary:  EPA  announces  the 
availability  of  the  revised  version  of  the 
pesticide  science  policy  document 
entitled  "Guidance  on  Cumulative  Risk 
Assessment  of  Pesticide  Chemicals  That 
Have  a  Common  Mechanism  of 
Toxicity."  This  notice  is  one  in  a  series 
of  science  policy  documents  related  to 
the  implementation  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA). 

FOR  FURTHER  INFORMATION  CONTACT:  Beth 
Doyle,  Environmental  Protection 
Agency  (7503C).  1200  Pennsylvania 
Ave.,  ^4W.,  Washington,  DC  20460; 
telephone  number:  (703)  305-2722;  fax 
number:  (703)  305-0871;  e-mail  address: 
doyle.elizabeth@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  manufacture  or 
formulate  pesticides.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 

Examples  of  po- 
tentially affected 
entities 

Pesticide 
Producers 

32532 

Pesticide  manu- 
facturers 

Pesticide  formu- 
lators 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  could  also  be  affected. 
The  North  American  Industrial     . 
Classification  System  (NAICS)  codes 
have  been  provided  to  assist  you  and 
others  in  determining  whether  or  not 
this  notice  affects  certain  entities.  If  you 
have  any  questions  regarding  the 
applicabifity  of  this  action  to  a 
particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

'B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this  ~ 
Document  or  Other  Related  Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  the 
science  policy  documents,  and  certain 
other  related  documents  that  might  be 
available  from  the  Office  of  Pesticide 
Programs'  Home  Page  at  http:// 
www.epa.gov/pesticides.  On  the  Office 
of  Pesticide  Programs'  Home  Page  select 
"FQPA"  and  then  look  up  the  entry  for 
this  document  imder  "Science 
Policies."  You  can  also  go  directly  to  the 
listings  at  the  EPA  Home  page  at  http:/ 


/www.epa.gov.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  to  this  document  under 
"Federal  Register— Environmental 
Documents."  You  can  go  directly  to  the 
Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control' number 
OPP-00658B.  In  addition,  the 
documents  referenced  in  the  framework 
notice,  which  published  in  the  Federal 
Register  on  October  29,  1998  (63  FR 
58038)  (FRL-6041-5)  under  docket 
control  number  OPP-00557,  are 
considered  as  part  of  the  official  record 
for  this  action  under  docket  control 
number  OPP-00658B  even  though  not 
placed  in  the  official  record.  The  official 
record  consists  of  the  documents 
specifically  referenced  in  this  action, 
and  other  information  related  to  this 
action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociftnents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB).  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 


n.  Background  Information 

On  August  3,  1996,  FQPA  was  signed 
into  law.  The  FQPA  significantly 
amended  the  Federal  Insecticide. 
Fimgicide,  and  Rodenticide  Act  (FIFRA) 
and  FFDCA.  Among  other  changes, 
FQPA  established  a  stringent  health- 
based  standard  ("a  reasonable  certainty 
of  no  harm")  for  pesticide  residues  in 
foods  to  assure  protection  from 
unacceptable  pesticide  exposure  and 
strengthened  health  protections  for 
infants  and  children  from  pesticide 

risks* 

Thereafter,  the  Agency  established  the 
Food  Safety  Advisory  Committee 
(FSAC)  as  a  subcommittee  of  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT)  to  assist  in  soliciting  input 
from  stakeholders  and  to  provide  input 
to  EPA  on  the  broad  policy  choices 
facing  the  Agency  and  on  strategic 


direction  for  the  Office  of  Pesticide 
Programs  (OPP).  The  Agency  has  used 
the  interim  approaches  developed 
through  discussions  with  FSAC  to  make 
regulatory  decisions  that  meet  the  new 
FFDCA  standard,  but  that  could  be 
revisited  if  additional  information 
became  available  or  as  the  science 
evolved.  In  addition,  the  Agency  seeks 
independent  review  and  public 
participation,  generally  through 
presentation  of  the  science  policy  issues 
to  the  FIFRA  Scientific  Advisory  Panel 
(SAP),  a  group'of  independent,  outside 
experts  who  provide  peer  review  and 
scientific  advice  to  OPP. 

During  1998  and  1999.  EPA  and  the 
U.S".  Department  of  Agriculture  (USDA) 
established  a  second  subcommittee  of 
NACEPT,  the  Tolerance  Reassessment 
Advisory  Committee  (TRAC)  to  address 
FFDCA  issues  and  implementation.  . 
TRAC  comprised  more  than  50 
representatives  of  affected  user, 
producer,  consumer,  public  health, 
environmental,  states,  and  other 
interested  groups.  The  TRAC  met  from 
May  27,  1998,  through  April  29.  1999. 
In  order  to  continue  the  constructive 
discussions  about  FFDCA,  EPA  and 
USDA  have  established,  under  the 
auspices  of  NACEPT.  the  Committee  to 
Advise  on  Reassessment  and  Transition 
(CARAT).  The  CARAT  provides  a  forum 
for  a  broad  spectrum  of  stakeholders  to 
consult  with  and  advise  the  Agency  and 
the  Secretary  of  Agriculture  on  pest  and 
pesticide  management  transition  issues 
related  to  the  tolerance  reassessment 
process.  The  CARAT  is  intended  to 
further  the  valuable  work  initiated  by 
the  FSAC  and  TRAC  toward  the  use  of 
sound  science  and  greater  transparency 
in  regulatory  decisionmaking,  increased 
stakeholder  participation,  and 
reasonable  transition  strategies  that 
reduce  risks  without  jeopardizing 
American  agriculture  and  farm 
communities. 

As  a  result  of  the  1998  and  1999 
TRAC  process,  EPA  decided  that  the 
implementation  process  and  related 
policies  would  benefit  from  providing 
notice  and  comment  on  major  science 
policy  issues.  The  TRAC  identified  nine 
science  policy  areas  it  believed  were  key 
to  implementation  of  tolerance 
reassessment.  EPA  agreed  to  provide 
one  or  more  documents  for  comment  on 
each  of  the  nine  issues  by  announcing 
their  availability  in  the  Federal 
Register.  In  a  notice  published  in  the 
Federal  Register  of  October  29, 1998  (63 
FR  58038)  (FRL-6041-5).  EPA  described 
its  intended  approach.. Since  then,  EPA 
has  been  issuing  a  series  of  draft 
documents  concerning  the  nine  science 
policy  issues.  This  notice  announces  the 
availability  of  the  revised  science  policy 
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document  concerning  cumulative  risk 
assessment. 

m.  Summary  of  "Guidance  on 
Cumulative  Risk  Assessment  of 
Pesticide  Chemicals  That  Have  a 
Common  Mechanism  of  Toxicity" 

In  assessing  the  potential  health  risks 
associated  with  exposing  to  pesticides, 
attention  has  historically  focused  on 
single  pathways  of  exposure  (e.g.,  from 
pesticide  residues  in  food,  water,  or 
residential/nonoccupational  uses)  for 
individual  chemicals,  and  not  on  the 
potential  for  individuals  to  be  exposed 
to  multiple  pesticides  by  all  pathways 
concurrently.  In  1996,  FQPA  modified 
FFDCA  to  require  OPP  to  consider 
potential  human  health  risks  from  all 
pathways  of  dietary  and  nondietary 
exposures  to  more  than  one  pesticide 
acting  through  a  common  mechanism  of 
toxicity.  This  dociiment  provides 
gmdance  to  OPP  scientists  for 
evaluating  and  estimating  the  potential 
human  risks  associated  with  such 
multichemical  and  multipathway 
exposures  to  pesticides.  This  process  is 
referred  to  as  cumulative  risk 
assessment. 

The  current  guidance  has  been 
revised  in  light  of  review  and  comment 
offered  by  the  public  on  an  earlier  draft 
version  during  the  public  comment 
period  of  Jime  through  September  2000 
(USEPA.  2000a)  (65  FR  40644,  June  30, 
2000  (FRL-6556-4)  and  65  FR  50526, 
August  18,  2000  (FRL-6739-3)),  by  the 
SAP  in  September  and  December  1999, 
and  by  comments  offered  by  other 
external  parties  at  the  SAP  meetings. 
Furthermore,  OPP  has  gained 
experience  in  applying  the  principles  of 
the  draft  guidance  itself  with  acti^ 
datasets  on  pesticides  that  share  a 
common  mechanism  of  toxicity.  A  pilot 
analysis  was  presented  to  the  SAP  on  24 
organophosphorus  pesticides 
.illustrating  the  hazard  and  dose- 
response  guidance  in  September  2000, 
and  on  the  exposure  assessment  and 
risk  characterization  process  in 
December  2000.  The  SAP  comments  on 
this  pilot  analysis  have  also  led  to 
refinements  in  the  process  of 
conducting  cumulative  risk 
assessments. 

Cumulative  risk  assessments  will  play 
a  significant  role  in  the  evaluation  of 
risks  posed  by  pesticides,  and  will 
enable  OPP  to  make  regulatory 
decisions  that  more  fully  protect  public 
health  and  sensitive  subpopulations, 
including  infants  and  chil(ben.  The 
cumulative  assessment  of  risks  posed  by 
exposure  to  multiple  chemicals  by 
multiple  pathways  (including  food, 
drinking  water,  and  residential/ 
nonoccupational  exposure  to  air.  soil. 


grass,  and  indoor  surfaces)  presents  a 
formidable  challenge  for  OPP.  This 
guidance  takes  into  account  the 
knowledge  and  methods  available  now 
for  assessing  cumulative  risk,  and 
provides  flexibility  for  addressing  a 
variety  of  data  situations.  Because 
methods  and  knowledge  are  expected  to 
continue  to  evolve  in  this  area,  OPP  will 
update  specific  procedures  with  peer- 
reviewed  supplementary  technical 
documentation  as  needed.  Further 
revision  of  the  guidance  itself  will  take 
place  when  extensive  changes  are 
necessary. 

Before  undertaking  a  cumiUative  risk 
assessment  on  pesticides  sharing  a 
common  mechanism  of  toxicity,  OPP 
will  typically  perform  an  aggregate  risk 
assessment  for  each  chemical  in  the 
common-mechanism  group.  When 
conducting  aggregate  assessments,  OPP 
will  follow  the  guidance  described  in 
the  document  entitled  "Guidance  for 
Performing  Aggregate  Exposure  and 
Risk  Assessments"  (USEPA,  1999b), 
dated  November  16,  2001  (66  FR  59428, 
November  28,  2001)  (FRL-6 792-8). 
Using  this  guidance,  OPP  will 
simultaneously  consider  the  exposures 
from  food,  drinking  water,  and 
residential/non-occupational  uses  of 
each  pesticide.  When  the  aggregate  risk 
assessments  are  completed  for 
individual  chemicals  that  share  a 
common  mechanism  of  toxicity,  OPP 
will  perform  the  cumulative  risk 
assessment  in  the  steps  summarized 
below. 

A  cumulative  risk  assessment  begins 
with  the  identification  of  a  group  of 
chemicals,  a  common  mechanism  group 
(CMC),  that  induce  a  common  toxic 
effect  by  a  common  mechanism  of 
toxicity.  OPP  will  follow  the  fiamework 
for  identifying  the  chemicals  that  belong 
in  that  group  (see  "Guidance  for 
Identifying  Pesticide  Chemicals  and 
Other  Substances  That  Have  a  Common 
Mechanism  of  Toxicity,"  USEPA,  1999a 
(64  FR  5796.  February  5, 1999)  {FKL- 
6060-7)).  Once  a  CMG  has  been 
established,  the  next  step  is  to  evaliiate 
registered  and  proposed  uses  for  each 
CMG  member  in  order  to  identify 
potential  exposure  pathways  (i.e.,  food, 
drinking  water,  residential)  and  routes 
(i.e.,  oral,  inhalation,  dermal).  During 
the  hazard  characterization  phase,  the 
various  endpoints  associated  with  the 
common  mechanism  of  toxicity  are 
identified,  as  well  as  the  test  species/sex 
that  might  serve  as  a  uniform  basis  for 
determining  relative  potencies  among 
the  chemicals  of  interest  The  common 
effect  is  also  evaluated  to  determine  if 
it  is  expressed  across  all  exposxure  routes 
and  durations  of  interest  for  each  CMG 
member.  The  temporal  aspects  (e.g.. 


time  to  peak  effects,  time  to  recovery)  of 
the  common  mechanism  toxicity  are 
characterized  to  determine  the  critical 
window  of  its  expression. 

Not  all  cumulative  assessments  need 
to  be  of  the  same  depth  and  scope. 
Thus,  early  in  the  cumulative 
assessment  process,  it  is  important  to 
determine  the  need  for,  or  the  capability 
to  perform,  a  comprehensive  risk 
assessment.  This  is  done  by  considering 
the  niunber  and  types  of  possible 
exposure  scenarios  in  conjunction  with 
the  associated  residue  values  available. 
Initial  toxicblogical  and  exposure 
information  is  collected.  A  screening- 
level  assessment  may  be  conducted  that 
applies  more  conservative  approaches 
than  would  a  comprehensive  and 
refined  cumulative  risk  assessment.  For 
example,  margins  of  exposure  may  be 
based  on  no-observed  adverse-effect- 
levels  (NOAELs)  for  the  common  toxic 
effect  rather  than  modeling  dose- 
response  curves  of  each  chemical 
member  to  derive  more  refined  relative 
potencies  and  points  of  departures.  For 
dietary  food  risk,  treatment  of  100%  of 
crops  is  assiuned  for  each  CMG 
chemical  registered  for  use  on  a  crop. 
Tolerance-level  residues  for  the 
exposure  component  of  the  assessment 
may  be  assumed,  rather  than  producing 
a  refined  estimate  of  actual  residue 
levels  from  monitoring.  If  a  screening- 
level  analysis  including  such 
overestimates  of  exposure  indicates  that 
there  is  no  risk  concern,  then  no  further 
detailed  assessment  may  be  necessary. 
But  if  this  conservative  approach 
indicates  a  potential  for  imacceptable 
risk,  then  a  refined  assessment  should 
be  conducted.  This  may  engender  the 
need  for  additional  data. 

As  the  risk  assessor  proceeds  with  the 
ciuniilative  assessment,  it  is  important 
to  determine  candidate  chemicals  and 
uses,  routes,  and  pathways  from  the 
CMG  that  may  cause  cumulative  effects. 
Cumulative  assessments  should  not 
attempt  to  quantify  risk  resulting  from 
those  common-mechanism  chemicals 
that  will  have  a  minimal  toxic 
contribution  to  the  cumulative  hazard, 
or  bom.  minor  exposure  pathways, 
routes,  or  uses. 

Exposures  bom  minor  pathways 
should  be  considered  qualitatively. 
Thus,  a  subset  of  common-mechanism 
chemicals  to  be  included  in  the 
quantification  of  cumulative  risk  needs 
to  be  identified  from  the  CMG.  This 
subgroup  is  called  the  cumulative 
assessment  group  (GAG).  The 
identification  of  the  GAG  is  done 
throiighout  the  process  as  a  detailed 
imderstanding  of  each  group  member's 
hazard  and  exposure  potential  emerges 
bom  the  analysis.  AlUiough  a 
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chemical(s)  may  be  removed  bom  the 
quantification  of  risk,  the  rationale  for 
such  decisions  will  be  explained.  Thus, 
all  chemicals  that  were  grouped  by  a 
common  mechanism  of  toxicity  will  be 
accoimted  for  (qualitatively  or 
quantitatively)  in  the  final  assessment. 

OPP  will  use  dose  addition  for 
determining  the  combined  risk  of  the 
GAG.  This  approach  is  consistent  with 
the  Agency's  approach  to  multichemical 
assessments  that  involve  chemicals  that 
are  toxicologically  similar  and  share  a 
common  toxic  effect.  OPP  will  depart 
from  the  dose-addition  approach  if  there 
are  data  available  to  support  an 
alternative  method.  A  dose-response 
analysis  is  performed  on  each  GAG 
member  to  determine  its  toxic  potency 
for  the  common  toxic  effect.  The 
determination  of  toxic  potency  should, 
to  the  extent  feasible  with  available 
data,  be  conducted  on  a  uniform  basis 
(i.e.,  same  measure  of  potency^  for  the 
same  effect,  from  the  same  test  species/ 
sex  using  studies  of  comparable 
methodology). 

Once  the  toxic  potency  of  each 
common-mechanism  chemical  is 
determined,  the  relative  potencies  of  the 
CAG  members  are  established.  To 
determine  relative  potency,  a  chemical 
from  the  CAG  is  selected  to  serve  as  the 
index  chemical.  The  index  chemical  is 
used  as  the  point  of  reference  for 
standardizing  the  common  toxicity  of 
the  other  chemical  members  of  the  CAG. 
Once  the  index  chemical  is  selected, 
relative  potency  factors  (RPFs)  are 
calculated  (i.e.,  the  ratio  of  the  toxic 
potency  of  a  given  chemical  relative  to 
that  of  the  index  chemical).  RPFs  are 
used  to  convert  exposures  of  all 
chemicals  in  the  CAG  into  exposure 
equivalents  of  the  index  chemical.     - 
Given  that  the  RPF  method  portrays  risk 
as  exposure  equivalents  to  one  chemical 
(the  index  compound),  it  is  preferred 
that  index  chemical  (1)  have  high- 
quality  dose-response  data,  (2)  have  a 
toxicological/biological  profile  for  the 
common  toxicity  that  is  representative 
of  the  common  toxic  effect(s),  and  (3)  be 
well  characterized  for  the  common 
mechanism  of  toxicity.  The  last  step  in 
the  dose-response  assessment  is  to 
calculate  a  point  of  departure(s)  for  the 
index  chemical  so  that  the  risk  of  the 
CAG  can  be  extrapolated  to  anticipated 
human  exposures. 

Detailed  exposure  scenarios  for  all  of 
the  uses  remaining  for  each  pesticide  in 
the  CAG  must  be  developed.  This 
includes  determination  of  potential 
htunan  exposvues  by  all  relevant 
pathways,  durations,  and  routes  that 
may  allow  amultaneous  exposines,  or 
any  sequential  exposures  among  the 
CAG  members  that  could  contribute  to 


the  same  joint  risk  of  the  common  toxic 
effect  (i.e.,  either  by  overlapping 
internal  doses  or  by  overlapping  toxic 
effects).  The  framework  for  estimating 
combined  exposiu-es  is  based  on 
exposure  to  individuals,  representing 
differing  attributes  of  the  population 
(e.g..  hiunan  activity  patterns,  place  of 
residence,  age)  that  link  pathways/route 
of  exposure  through  scenario  building. 
Cumulative  risk  values  for  a  given 
common  toxic  effect  are  calculated 
separately  for  each  exposure  route  and 
duration  and  then  combined.  To  the 
extent  data  permit,  the  temporal  and 
spatial  linkages  should  be  maintained 
for  the  many  factors  defining  a  possible 
individual  exposure.  A  decision  must  be 
made  on  the  relative  importance  of 
scenarios  and  the  need  for  their 
inclusion  in  a  quantitative  assessment, 
as  well  as  on  the  populations  of  interest 
and  locations  for  evaluation  in  the 
assessment.  The  potential  for  co- 
occurrence of  possible  exposure 
scenarios  is  evaluated.  Spatial, 
temporal,  and  demographic 
considerations  are  major  factors  in  • 
determining  whether  a  concurrent 
exposure  is  likely  to  occur.  In  other 
words,  all  exposure  events  need  to 
occur  over  a  specific  interval  of  time; 
events  need  to  agree  in  time,  place,  and 
demographic  characteristics;  and  an 
individual's  dose  needs  to  be  matched 
with  relevant  toxicological  values  in 
terms  of  route  and  duration. 

Exposure  input  parameters  must  be 
established.  The  magnitude,  frequency, 
and  duration  for  all  pertinent  exposure 
pathway/route  combinations  are 
determined,  and  appropriate  sources  of 
use/usage  information,  residues  in  all 
appropriate  media,  and  any  modifying 
factors  necessary  for  inclusion  in  the 
assessment  are  identified.  Where 
necessary,  any  appropriate  surrogate 
datasets  from  other  chemical-specific 
data,  published  literature,  or  generic 
datasets  are  identified.  A  trial  run  of  a 
quantitative  cumulative  risk  is 
conducted  by  assigning  route-specific 
and  diu^tion-specific  risk  metrics.  The 
outputs  of  this  trial  run  are  evaluated 
and  a  sensitivity  analysis  is  conducted. 
Subpopulations  o^concem  are  assessed. 

Tne  last  step  of  the  assessment 
process  is  to  characterize  the  risk.  The 
results  and  conclusions  of  the 
cumulative  risk  analysis  are  clearly 
described,  including  the  relative 
confidence  in  toxicity  and  exposine 
data  sources  and  model  inputs.  The  risk 
characterization  also  includes  a 
description  of  the  variability.  Major 
areas  of  uncertainty  are  described  both 
qualitatively  and  quantitatively.  The 
magnitude  and  direction  of  likely  bias 
and  the  impact  on  the  final  assessment 


are  discussed.  Risk  contributors  are 
identified  with  regard  to  pesticide(s). 
pathway,  source,  time  of  year,  and 
impacted  subpopulation  (with 
particular  attention  to  children).  The 
basis  for  group  uncertainty  and  FQPA 
safety  factors  is  explained. 

In  the  event  that  a  cumulative  risk 
assessment  indicates  that  there  may  be 
risks  of  concern,  OPP  would  need  to 
develop  risk  mitigation  measures  and 
take  appropriate  regulatory  actions.  OPP 
notes  that  the  Cumulative  Risk 
Assessment  Guidance  document  does 
not  address  the  process  used  to  decide 
on  the  need  for  or  the  choice  of  risk 
mitigation  measures.  It  may  be  possible 
to  address  risk  concerns  through 
mitigation  measures  that  do  not 
significantly  change  the  use  of  a 
pesticide  (e.g.  reducing  application  rates 
or  changing  the  timing  or  manner  of 
application).  In  other  cases,  however, 
OPP  acknowledges  that  regulatory 
measures,  that  reduce  or  eliminate 
pesticide  uses,  may  be  necessary  and 
may  result  in  the  use  of  other  pesticides 
or  alternative  pest  control  practices, 
which  may  have  their  own  risks  and 
benefits.  While  beyond  the  scope  of  this 
science  policy  document,  OPP  also 
recognizes  that  it  is  important  to 
consider  potential  risks  and  benefits  of 
such  substitutes  and  alternatives  to 
ensure  that  decisions  do  not  increase 
net  risk,  transfer  risk  unreasonably,  and 
fail  to  preserve  important  benefits 
wherever  possible.  Such  consideration 
would  be  an  important  part  in  designing 
mitigation  options  for  aggregate  risk 
assessments  for  individual  chemicals 
and  for  cumulative  risk  assessments  for 
chemicals  sharing  a  common 
mechanism  of  toxicity.  The 
consideration  of  the  risks  and  benefits  of 
alternatives  would  contribute  to  an 
understanding  of  whether  adoption  of  a 
possible  risk  mitigation  measure  might 
actually  result  in  increased  risks.  When 
alternative  means  of  reducing  risk  exist, 
OPP  intends  that  the  risk  management 
decisions  appropriately  take  into 
account  which  of  the  mitigation 
measures  achieves  the  necessary 
reduction  in  risk  in  the  most  efficient 
manner,  i.e.,  the  manner  that  has  the 
highest  societal  benefits.  Accordingly. 
OPP  will  produce  an  analysis  of 
alternatives  when  developing  risk 
reduction  options  so  that  the  net 
societal  risk  and  net  societal  benefits  for 
the  options  can  be  estimated.  This 
analysis  will  enable  risk  managers  to 
assure  that  there  are  not  significant  risk 
transfers  and  uses  with  important 
benefits  are  maintained,  to  the  extent 

possible. 

OPP  is  interested  in  understanding 
the  views  of  the  public  on  these  issues — 
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both  in  the  context  of  making  regulatory 
decisions  on  specific  pesticides  and 
more  broadly.  OPP's  ongoing  process  of 
public  participation  in  individual 
pesticide  tolerance  reassessment 
decisions  affords  ample  opportunity  for 
interested  stakeholders  to  comment  on 
these  issues  as  they  may  affect 
individual  chemicals,  classes  of 
chemicals,  and  the  transfer  of  risks  and 
benefits.  In  addition,  OPP  intends  to 
seek  public  input  on  broader    > 
methodological  aspects  of  these  issues 
through  its  existing  federal  advisory 
committee,  the  Committee  to  Advise  on 
Reassessment  and  Transition,  and/or 
through  other  avenues  that  give  the 
public  an  opportunity  to  comment.  OPP 
intends  to  make  publicly  available  the 
comments  received,  and  to  use  an  open 
and  participatory  process  to  discuss  the 
analysis,  methods,  and  scientific 
considerations  the  Agency  may  use 
when  characterizing  changes  in  net  risk, 
and  effects  of  any  transfer  of  risk  and 
benefits  associated  with  mitigation 
options. 

IV.  Policies  Not  Rules 

The  policy  docimient  discussed  in 
this  notice  is  intended  to  provide 
guidance  to  EPA  personnel  and 
decision-makers,  and  to  the  public.  As 
a  guidance  document  and  not  a  rule,  the 
policy  in  this  guidance  is  not  binding  on 
either  EPA  or  any  outside  parties. 
Although  this  guidance  provides  a 
starting  point  for  EPA  risk  assessments, 
EPA  will  depart  from  its  policy  where 
the  facts  or  circumstances  warrant.  In 
such  cases,  EPA  will  explain  why  a 
different  course  was  taken.  Similarly, 
outside  parties  remain  free  to  assert  that 
a  policy  is  not  appropriate  for  a  specific 
pesticide  or  that  the  circumstances 
surrounding  a  specific  risk  assessment 
demonstrate  that  a  policy  should  not  be 
applied. 

list  of  Subfects 

Environmental  protection. 
Administrative  practice  and  procediire. 
Agricultural  commodities,  Pesticides 
and  pests. 

Dated:  lanuary  8,  2002. 

Stephen  Johnson, 

Assistant  Administrator  for  Ptevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  02-959  Filed  1-15H)2;  8:45  ami 
BRXMQ  CODE  6S80-60-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  11  a.m.,  Tuesday, 

January  22,  2002. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW..  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  « 

1. Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments.and  salary  actions) 
involving  individual  Federal  Reserve , 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Michelle  A.  Smith,  Senior  Advisor  to 
the  Board;  202-452-3204. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for 'an 
electronic  announcement  that  not  only 
lists  applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  fanuary  14,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-1279  Filed  1-14-02;  2:54  pm] 
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GENERAL  SERVICES 
ADMINISTRATION 

[0MB  Control  No.  3090-0086] 

Submission  for  0MB  Review  and 
Extension  GSA  Form  1364,  Proposal 
To  Lease  Space  (Not  Required  by 
Regulation) 

AGENCY:  General  Servfces 
Administration  (GSA). 
ACTION:  Notice  of  a  request  for  an 
extension  to  an  existing  OMB  clearance. 

SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  General  Services 
Administration  (GSA)  Regulatory 
Secretariat  requested  in  August  2001 
that  the  Office  of  Management  and 
Budget  (OMB)  reinstate  an  information 
collection  that  pertains  to  GSA  Form 
1364,  Proposal  to  Lease  Space  (not  . 


Required  by  Regulation).  OMB 
reinstated  the  collection  on  August  24, 
2001.  Information  collected  under  this 
authority  is  not  otherwise  required  by 
regulation. 

Public  comments  are  particularly 
invited  on:  Whether  the  GSA  Form 
1364,  Proposal  to  Lease  space,  is 
necessary  to  conduct  a  proper  analysis 
of  leasing  proposals  prior  to  awarding 
leasing  contracts,  and  whether  it  will 
have  practical  utility;  whether  our 
estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  in 
which  we  can  minimize  the  burden  of 
the  collection  of  information  on  those- 
who  are  to  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology.  A  request  for  public 
comments  was  published  at  66  FR 
52769,  October  17,  2001.  No  comments 
were  received. 

DATES:  Submit  comments  on  or  before 
February  15,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  JuUa 
Wise,  Acquisition  Policy  Division,  GSA 
(202)208-1168. 

ADDRESSES:  Comments  regarding  this 
burden  estimate  or  any  other  aspect  of 
this  collection  of  information,  including 
suggestions  for  reducing  this  burden, 
should  be  submitted  to:  Ed  springer, 
GSA  Desk  Officer,  OMB,  Room  10236, 
NEOB,  Washington.  DC  20503,  and  a 
copy  to  Stephanie  Morris  General 
services  Administration,  Regulatory 
Secretariat.  1800  F  Street.  NW.,  Room 
4035.  Washington,  DC  20405. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  General  Services  Administration 
(GSA)  has  various  mission 
responsibilities  related  to  the 
acquisition  and  provision  of  real 
property  management,  and  disposal  of 
real  and  personal  property.  These 
mission  responsibilities  generate 
requirements  that  are  realized  through 
the  solicitation  and  award  of  leasing 
contracts.  Individual  solicitations  and 
resulting  contracts  may  impose  unique 
information  collection/reporting 
requirements  on  contractors,  not 
required  by  regulation,  but  necessary  to 
evaluate  particular  program 
accomplishments  and  measure  success 
in  meeting  program  objectives. 

B.  Annual  Reporting  Burden 

Respondents:  5016. 
Responses  Per  Respondent:  1. 
Total  Responses:  5,016. 


OOtR 
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Total  Burden  Hours:  25,183. 
Obtaining  Copies  of  Proposals 

Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  Regulatory  Secretariat 
(MVP),  1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4744.  Please  cite  OMB  Control  No. 
3090-0086,  GSA  Form  1364,  Proposal  to 
Lease  Space  (Not  Required  by  . 
Regulation),  in  all  correspondence. 

Dated:  January  10,  2002. 
Michael  W.  Carleton, 

Chief  Information  Officer  f  I). 

[FR  Doc.  02-1107  Filed  1-15-02;  8:45  am) 
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OFFICE  OF  GOVERNMENT  ETHICS 

Submission  for  OMB  Review; 
Comment  Request:  Updated  Qualified 
Trust  Model  Certificates  and  Model 
Trust  Documents 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

action:  Notice. 


SUMMARY:  The  Office  of  Government 
Ethics  has  submitted  the  proposed 
updated  executive  branch  qualified  trust 
model  certificates  and  draft  documents 
to  the  Office  of  Management  and  Budget 
(OMB)  for  for  review  and  three-year 
extension  of  approval  imder  the 
Paperwork  Reduction  Act.  A  total  of 
twelve  OGE  model  certificates  and 
documents  are  involved. 
DATES:  Comments  by  die  public  and 
agencies  on  this  information  collection 
as  proposed  for  revision  should  be 
received  by  February  15,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
Joseph  F.  Lackey,  Jr.,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503;  Telephone: 
202-395-7316. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  T.  Donovan  at  the  U.S.  Office  of 
Government  Ethics;  Telephone:  202- 
208-8000,  ext.  1185;  TDD  202-208- 
8025;  FAX  202-208-8038.  Copies  of  the 
executive  branch  qualified  trust  model 
certificates  and  documents  may  be 
obtained,  without  charge,  by  contacting 
Ms.  Donovan. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Government  Ethics  is  the  supervising 
ethics  office  for  the  executive  branch  of 
the  Federal  Presidential  nominees  to 
executive  branch  positions  subject  to 
Senate  confirmation  and  any  other 
executive  branch  officials  may  seek  OGE 
approval  for  Ethics  Act  qualified  blind 


or  diversified  trusts  to  be  used  to  avoid 
conflicts  of  interest. 

The  Office  of  Government  Ethics  is 
the  sponsoring  agency  for  the  model 
certificates  and  model  trust  documents 
for  qualified  blind  and  diversified  trusts 
of  executive  branch  officials  set  up 
under  section  102(f)  of  the  Ethics  Act, 
5  U.S.C.  app.  §  102(f),  and  OGE's 
implementing  financial  disclosure 
regulations  at  subpart  D  of  5  CFR  part 
2634.  The  various  model  certificates  and 
model  trust  documents  are  utilized  by 
OGE  and  settlors,  trustees  and  other 
fiduciaries  in  establishing  and 
administering  these  qualified  trusts. 

On  July  3,  2001,  OGE  issued  its  first 
roimd  Federal  Register  notice  to 
aimounce  its  forthcoming  request  to 
OMB  for  paperwork  renewal  of  the 
updated  qualified  trust  model 
certificates  and  model  trust  documents. 
See  66  FR  35243-35244,  with  comments 
due  by  September  17,  2001.  (OGE  did 
not  receive  any  comments  or  requests 
for  copies  of  the  updated  qualified  trust 
model  certificates  and  model  trust 
documents.)  In  that  notice,  and  this  one. 
OGE  has  proposed  a  minor  change  to 
the  qualified  trust  model  documents. 
The  Office  of  Government  Ethics  has 
proposed  to  substitute  the  words 
"mailing  address!'  for  the  words  "home 
address"  where  they  appear  within  the 
model  trust  documents.  The  proposed 
change  is  a  minor  improvement  that 
will  enhance  privacy  with  respect  to 
trust  instruments  once  executed.  No 
change  is  needed  for  the  model 
certfficates  of  independence  and 
compliance  as  codified  at  appendices 
A-C  to  5  CFR  part  2634. 

The  Office  ot  Government  Ethics  has 
submitted  updated  versions  of  all 
twelve  qualified  trust  certificates  and 
model  documents  described  below  (all 
of  which  are  included  imder  OMB 
paperwork  control  number  3209-0007, 
currently  cleared  through  the  end  of 
January  2002)  for  a  three-year  extension 
of  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

Tnere  are  two  categories  of 
information  collection  requirements, 
each  with  its  own  related  ref)orting 
model  certificates  or  model  trust 
dociunents  which  are  subject  to 
paperwork  review  and  approval  by 
OMB.  The  OGE  regulatory  citations  for 
these  two  categories,  together  with 
identification  of  the  forms  used  for  their 
implementation,  are  as  follows: 

i.  Qualified  trust  certifications — 5  CFR 
2634.401(d)(2),  2634.403(b)(ll), 
2634.404(c){ll),  2634.406(a)(3)  &  (b), 
2634.408,  2634.409  and  appendixes  A  & 
B  to  part  2634  (the  two  implementing 
forms,  the  Certificate  of  Independence 


and  Certificate  of  Compliance,  are 
codified  respectively  in  the  cited 
appendixes;  see  also  the  Privacy  Act 
and  Paperwork  Reduction  Act  notices 
thereto  in  appendix  C);  and 

ii.  Qualified  trust  communications 
and  model  provisions  and  agreements — 
5  CFR  2634.40l(c)(l)(i)  &  (d)(2). 
2634.403(b),  2634.404(c),  2634.408  and 
2634.409  (the  ten  implementing  forms 
are  the:  (A)  Blind  .Trust 
Communications  (Expedited  Procedure 
for  Securing  Approval  of  Proposed 
Communications);  (B)  Model  Qualified 
Blind  Trust  Provisions:  (C)  Model 
Qualified  Diversified  Trust  Provisions; 
(D)  Model  Qualified  Blind  Trust 
Provisions  (For  Use  in  the  Case  of 
Multiple  Fiduciaries);  (E)  Model 
Qualified  Blind  Trust  Provisions  (For 
Use  in  the  Case  of  an  Irrevocable  Pre- 
Existing  Trust);  (F)  Model  Qualified 
Diversified  Trust  Provisions  (Hybrid 
Version);  (G)  Model  Qualified 
Diversified  Trust  Provisions  (For  Use  in 
the  Case  of  Multiple  Fiduciaries);  (H) 
Model  Qualified  Diversified  Trust 
Provisions  (For  Use  in  the  Case  of  an 
Irrevocable  Pre-Existing  Trust);  (I) 
Model  Confidentiality  Agreement 
Provisions  (For  Use  in  the  Case  of  a 
Privately  Ovraed  Business);  and  (J) 
Model  Confidentiality  Agreement 
Provisions  (For  Use  in  the  Case  of 
Investment  Management  Activities)). 
The  various  model  trust  certificates 
and  model  trust  documents  as  proposed 
to  be  modified  are  available  without 
charge  to  the  public  upon  request  as 
indicated  in  the  "For  Further 
Information  Contact"  section  above. 

The  communications  formats  and  the 
confidentiality  agreements  (items  ii  (A), 
(I)  and  (J)  above)  would  not  be  available 
to  the  public  because  they  contain 
sensitive,  confidential  information.  All 
the  other  completed  model  trust 
certificates  and  model  trust  documents 
(except  for  any  trust  provisions  that 
relate  to  the  testamentary  disposition  of 
trust  assets)  are  publicly  available  based 
upon  a  proper  Ethics  Act  request  (by 
filling  out  an  OGE  Form  201  access 

form). 

The  total  annual  public  reporting 
bimien  represents  the  time  involved  for 
completing  qualified  trust  certificates  .     * 
and  model  trust  documents  which  are  < 
processed  by  OGE.  The  burden  is  based 
on  the  amount  of  time  imposed  on 
private  citizens.  Virtually  all  filers/ 
document  users  are  private  trust 
administrators  and  other  private 
representatives  who  help  to  set  up  and 
maintain  the  qualified  blind  and 
diversified  trusts.  The  detailed 
paperwork  estimates  below  for  the 
various  trust  certificates  and  model  trust 
documents,  which  remain  the  same  as 
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for  the  last  paperwork  clearance  three 
years  ago,  are  based  primarily  on  OGE's 
experience  with  administration  of  the 
qualified  trust  program. 

i.  Trust  Certificates  -.        | 

A.  Certificate  of  Independence:  Total 
filers  (executive  branch):  10;  Private 
citizen  filers  (100%):  10;  OGE-processed 
certificates  (private  citizens):  10;  OGE 
burden  horns  (20  minutes/certificate):  3. 

B.  Certificate  of  Compliance:  Total 
filers  (executive  branch):  35;  Private 
citizen  filers  (100%):  35;  OGE-processed 
certificates  (private  citizens):  35;  OGE 
burden  hours  (20  minutes/certificate): 
12;  and  { 

ii.  Model  Qualified  Trust  Documents 

A.  Blind  Trust  Communications:  Total 
Users  (executive  branch):  35;  Private 
citizen  users  (100%):  35;  CiGE-processed 
.documents  (private  citizens):  210  (based 
on  an  average  of  six  communications 
per  user,  per  year);  OGE  burden  horns 
(20  minutes/communication):  70. 

B.  Model  Qualified  Blind  Trust:  Total 
Users  (executive  branch):  10;  Private 
citizen  users  (100%);  10;  OGE-processed 
models  (private  citizens):  10;  C)GE 
burden  hours  (100  hours/model):  1,000. 

C.  Model  Qualified  Diversified  Trust: 
Total  users  (executive  branch):  15; 
Private  citizen  users  (100%):  15;  OGE- 
processed  models  (private  citizens):  15; 
OGE  burden  hours  (100  hours/model): 
1,500. 

■  D.-H.  Each  of  the  five  remaining 
model  qualified  trust  documents:  Total 
users  (executive  branch):  2;  Private 
citizen  users  (100%):  2;  OGE-processed 
models  (private  citizens):  2,  multiplied 
by  5  (five  different  models)  =  10;  OGE 
burden  hours  (100  hours/model):  200, 
multiplied  by  5  (five  different  models) 
- 1,000.  I 

I.-J.  Each  of  the  two  model 
confidentiality  agreements:  Total  users 
(executive  branch):  2;  Private  citizens 
users  (100%):  2;  OGE-processed 
agreements  (private  citizens):  2, 
multiplied  by  2  (two  different  models) 
=  4;  OGE  burden  hours  (50  hours/ 
agreement):  100,  multiplied  by  2  (two 
different  models)  =  200. 

Based  on  these  estimates,  the  total 
niunber  of  forms  expected  annually  at 
OGE  remains  unchanged  at  294  with  a 
ciunulative  total  of  3.785  burden  hours. 

In  this  second  round  notice,  public 
comment  is  again  invited  on  all  aspects 
of  OGE's  qualified  trust  model 
certificates  and  model  trust  docimients 
as  proposed  for  renewal  with  minor 
revision,  including  specifically  views 
on:  the  accuracy  of  OGE's  public  burden 
estimate;  the  potential  for  enhancement 
of  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  the 


minimization  of  burden  (including  the 
possibility  of  use  of  information 
technology).  The  Office  of  Government 
Ethics,  in  consultation  with  OMB,  will 
consider  all  comments  received,  which 
will  become  a  matter  of  public  record. 

Approved:  January  10,  2002. 
Amy  L.  Comstock, 

Director,  Office  of  Government  Etliics. 
[FR  Doc.  02-1144  Filed  1-15-02;  8:45  am) 

BILUNG  CODE  6345-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30OAY-13-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (OMB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC.  Desk  Officer,  Hiunan 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

Evaluation  of  Effectiveness  of  NIOSH 
Publications — NEW — ^National  Institute 
for  Occupational  Safety  and  Health 
(NIOSH),  Centers  for  Disease  Control 
and  Prevention  (CDC).  Through  the 
development,  organization,  and 
dissemination  of  information,  NIOSH 
promotes  awareness  about  occupational 
hazards  and  their  control,  and  improves 
the  quality  of  American  working  life. 
Although  NIOSH  uses  a  variety  of  media 
and  delivery  mechanisms  to 
communicate  with  its  constituents,  one 
of  the  primary  vehicles  is  through  the 
distribution  of  NIOSH-numbfered 
publications.  The  extent  to  which  these 
publications  successfully  meet  the 
information  needs  of  their  intended 
audience  is  not  currently  known.  In  a 
period  of  diminishing  resources  and 
increasing  accountability,  it  is  important 
that  NIOSH  be  able  to  demonstrate  that 
conununications  about  its  research  and 
service  programs  are  both  effective  and 
efficient  in  influencing  workplace 
change.  This  requires  a  social  marketing 
evaluation  of  NIOSH  products  to 
measine  the  degree  of  customer 


satisfaction  and  their  adoption  of 
recommended  actions. 

The  present  project  proposes  to  do  c 
this  by  conducting  a  mail  survey  of  a 
primary  segment  of  NIOSH's  customer 
base,  the  community  of  occupational 
safety  and  health  professionals.  In 
collaboration  with  the  American 
Association  of  Occupational  Health 
Nurses  (13,000  members),  the  American 
Industrial  Hygiene  Association  (12,400 
members),  the  American  College  of 
Occupational  and  Environmental 
Medicine  (  6,500  members),  and  the 
American  Society  of  Safety  Engineers 
(33,000  members),  NIOSH  will  siuvey  a 
sample  of  their  memberships  to 
ascertain,  among  other  things:  (1)  Their 
perceptions  and  attitudes  toward 
NIOSH  as  a  general  information 
resource;  (2)  their  perceptions  and 
attitudes  about  specific  types  of  NIOSH 
publications  (e.g.,  criteria  dociunents, 
technical  reports,  alerts);  (3)  the 
fiequency  and  nature  of  referral  to 
NIOSH  in  affecting  occupational  safety 
and  health  practices  and  policies;  (4)  the 
extent  to  which  they  have  implemented 
NIOSH  recommendations;  and  (5)  their 
recommendations  for  improving  NIOSH 
products  and  delivery  systems.  The 
results  of  this  survey  will  provide  an 
empirical  assessment  of  the  impact  of 
NIOSH  publications  on  occupational 
safety  and  health  practice  and  policy  in 
the  United  States  as  well  as  provide 
direction  for  shaping  future  NIOSH 
commimication  efforts.  The  annual 
bwden  for  this  data  collection  is  400 
hours. 


Respondents 

No.  of 
responses/ 
respondents 

Average 

burden  per 

response 

1,200 

1 

20/60 

Dated:  January  8,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-1053  Filed  1-15-02;  8:45  ami 
MLUNQ  CODE  418»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  New 
System 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Centers  for 
Medicare  &  Medicaid  Services  (CMS) 
(formerly  the  Health  Care  Financing 
Administration). 
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ACTION:  Notice  of  new  system  of  records 
(SOR).  

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records  (SOR),  called  the 
"Evaluations  of  The  Medicaid  Reform 
Demonstrations  (EMRD)."  HHS/CMS/ 
OSP  No.  09-70-0068.  The  primary 
purpose  of  this  SOR  is  to  collect  and 
provide  data  necessary  to  evaluate  a 
series  of  Medicaid  Reform 
Demonstrations  that  rely  on  waivers  of 
section  1115  of  the  Social  Security  Act. 
This  system  will  allow  measurement  of 
the  effects  of  the  demonstration  on 
beneficiaries  eligibility,  access  to  care, 
utilization,  health  care  costs, 
satisfaction  with  care,  quality  of  care 
and  health  status.  The  information 
retrieved  from  this  SOR  will  be  used:  (1) 
To  support  program  administration, 
reporting,  and  regulatory, 
reimbursement,  and  policy  functions 
performed  within  the  CMS  or  by  a 
contractor  or  consultant;  (2)  to  enable 
another  Federal  or  State  Agency  to 
contribute  to  the  accuracy  of  the  CMS's 
proper  payment  of  Medicaid,  State 
Children's  Health  Insul-ance  Program 
and  Medicare  benefits;  (3)  to  enable 
CMS  to  administer  a  Federal  health 
benefits  program  or  to  enable  CMS  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds;  (4)  to  support 
constituent  requests  made  by  a 
Congressional  representative;  (5)  to 
support  litigation  involving  the  Agency; 
(6)  to  support  program  administration, 
reporting,  resejuch,  evaluation,  and 
related  issues;  (7)  and  to  disclose 
individual-specific  information  for  the 
purpose  of  combating  fraud  and  abuse 
in  health  benefits  programs 
administered  by  CMS.  We  have 
provided  background  information  about 
the  proposed  system  in  the 
SUPPLEMENTARY  INFORMATION  section 
below.  Although  the  Privacy  Act 
requires  only  that  the  "routine  use" 
portion  of  the  system  be  published  for 
comment,  CMS  invites  comments  on  all 
portions  of  this  notice.  See  EFFECTIVE 
DATES  section  for  comment  period. 
EFFECTIVE  DATES:  CMS  filed  a  new 
system  report  with  the  Chair  of  the 
House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  January  4.  2002.  In  any  event, 
we  will  not  disclose  any  information 
under  a  routine  use  until  40  days  after 
publication.  We  may  defer 


implementation  of  this  system  of 
records  or  one  or  more  of  the  routine 
use  statements  listed  below  if  we 
receive  comments  that  persuade  us  to 
defer  implementation. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution  (DDLD),  CMS, 
Room  N2-04-27.  7500  Security 
Boulevard,  BaUimore,  Maryland  21244- 
1850.  Comments  received  will  be 
available  for  review  at  this  location,  by 
appointment,  during  regular  business 
hours,  Monday  through  Friday  ftxjm  9 
a.m.-3  p.m..  eastern  time  zone. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sydney  Galloway,  Office  of  Strategic 
Planning.  Centers  for  Medicare  & 
Medicaid  Services.  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  The  telephone  number  is  410- 
786-6645. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  New  System  of 
Records 

A.  Statutory  and  Regulatory  Basis  for 
System  of  Records 

CMS  proposes  to  initiate  a  new  SORs 
collecting  data  under  the  authority  of 
section  1875(a)  (42  U.S.C.  139511)  and 
section  1115  (42  U.S.C.  1315)  of  the 
Social  Security  Act.  The  EMRD  SOR 
will  provide  data  necessary  to  evaluate 
CMS's  Evaluations  of  the  Medicaid 
Reform  Demonstrations.  As  part  of  this 
effort,  individually  identifiable  data  will 
be  used  to  analyze  the  effects  of  the 
demonstration  on  beneficiary  eligibility, 
access  to  care,  utilization,  health  care 
costs,  satisfaction  with  care,  quality  of 
care,  and  health  status.  The  information 
retrieved  from  this  SOR  will  be  used:  (1) 
To  support  program  administration, 
reporting,  and  regulatory, 
reimbursement,  and  policy  functions 
performed  within  the. Centers  for 
Medicare  &  Medicaid  Services  (CMS)  or 
by  a  contractor  or  consultant;  (2)  to 
enable  another  Federal  or  State  agency 
to  contribute  to  the  accuracy  of  the 
CMS's  proper  payment  of  Medicaid,, 
State  Children's  Health  Insurance 
Program  and  Medicare  benefits;  (3)  to 
enable  CMS  to  administer  a  Federal 
health  benefits  program  or  to  enable 
CMS  to  fulfill  a  requirement  of  a  Federal 
statute  or  regulation  that  implements  a 
health  benefits  program  funded  in 
whole  or  in  part  with  Federal  funds;'  (4) 
to  support  constituent  requests  made  by 
a  Congressional  representative;  (5)  to 
support  litigation  involving  the  Agency; 
(6)  to  support  program  administration, 
reporting,  research,  evaluation,  and 
related  issues;  (7)  and  to  disclose 
individual-specific  information  for  the 
purpose  of  combating  fraud  and  abuse 


in  health  benefits  programs 
administered  by  CMS. 

B.  Background 

As  of  September  1. 1999.  21  section 
1115  waivers  for  demonstrations  in  the 
following  States  have  been  approved 
and  implemented:  Alabama  (Mobile 
County  only),  Arizona,  Arkansas, 
California  (Los  Angeles  County  only). 
Delaware.  District  of  Columbia,  Florida, 
Hawaii,  Kentucky.  Maryland. 
Massachusetts,  Minnesota,  New  Jersey, 
New  York,  Ohio,  Oklahoma,  Oregon,' 
Rhode  Island.  Tennessee.  Vermont  and 
Wisconsin. 

CMS  has  awarded  a  number  of 
contracts  to  independent  evaluators  to 
assess  the  demonstrations  thus  far. 
These  evaluations  include: 

Evaluation  of  the  State  Health  Reform 
Demonstrations  (Contract  Number  500-' 
94-0047) — Awarded  to  prime  contractor 
Mathematica  Policy  Research.  Inc.  and 
subcontractors. 

Examines  the  impact  of  five  State 
Medicaid  reform  demonstrations 
(Hawaii,  Maryland,  Oklahoma,  Rhode 
Island,  and  Tennessee). 

Evaluation  of  the  Medicaid  Health 
Reform  Demonstrations  (Contract 
Number  500-95-0040)  Awarded  to 
Urban  Institute  and  its  subcontractors.- 

Examines  five  health  reform 
demonstrations  (California  (Los  Angeles 
County. only),  Kentucky,  Minnesota, 
New  York,  and  Vermont). 

Evaluation  of  the  Oregon  Medicaid 
Reform  Demonstration  (Contract 
Number  500-94-0056)— Awarded  to 
Health  Economics  Research,  Inc.  and 
subcontractors. 

Examines  the  impacts  of  the  Oregon 
Medicaid  Reform  Demonstration. 

Evaluation  of  Delaware's  Diamond 
State  Health  Plan  (500-92-0033 
Delivery  Order  Nos.  1  and  4) — Awarded 
to  Research  Triangle  Institute  arid 
subcontractors. 

Examines  the  impacts  of  the  Delaware 
demonstration,  with  particular 
emphasis  on  children,  including 
children  with  special  health  care  needs. 

Evaluation  of  Mass  Health  Quality 
Improvement  Plan  and  Insurance 
Reimbursement  Program  (Contract 
Number  500-95-0058/T.O.  #9)— 
Awarded  to  Health  Economics  Research, 
Inc.  and  subcontractors. 

The  evaluation  will  consist  of  two 
parts:  (1)  A  case  study  of  the  quality 
improvement  process  in  Medicaid 
MCOs  and  PCCs:  (2)  A  case  study  of  the 
implementation  of  the  Insurance 
Reimbursement  Program  for  low-income 
families. 

Evaluation  of  the  District  of 
Columbia's  Demonstration  Project, 
"Managed  Care  System  for  Disabled  and 
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Special  Needs  Childrrai"  (Contract 
Niunber  500-96-0003) — ^Awarded  to 
Abt  Associates,  Inc.  and  subcontractors. 

The  goal  of  this  project  is  to  document 
and  analyze  the  experiences  of  the 
District  of  Columbia's  managed  care 
system  for  children  and  adolescents 
under  the  age  of  22  who  are  eligible  for 
Medicaid  and  who  are  considered 
disabled  according  to  Supplemental 
Security  Income  (SSI)  Program 
guidelines. 

Focused  Evaluation  of  Ohio  Section 
1115  State  Health  Reform 
Demonstration:  Behavioral  Health 
(Contract  Number  500-97-0022}— 
Awarded  to  Heath  Economics  Research, 
Inc.  and  subcontractors. 

This  evaluation  will  consist  of  the 
following  two  components:  (1)  A 
focused  evaluation  of  the  behavioral 
health  component  of  OhioCare,  Ohio's 
section  1115  State  health  reform 
demonstration;  and  (2)  A  case  study  of 
the  implementation  of  OhioCare. 

Additional  contracts  will  be  awarded 
to  evaluate  other  demonstrations  as  they 
are  approved. 

1.  Each  evaluation  conducts  analyses 
to  answer  the  following  broad  questions 
for  participants,  individuals,  employers 
or  other  relevant  parties;  or 
nonparticipant  comparison  populations 
from  the  pre-demonstration  period, 
during  the  demonstration,  and  post- 
demonstration  period. 

2.  How  were  the  demonstrations 
implemented,  and  what  processes  were 
put  in  place  to  administer  them.  Are 
these  processes  effective? 

3.  What  are  the  impacts  of  the 
demonstrations  on  eligibility  and  access 
to  care? 

4.  What  are  the  demonstrations' 
im(>acts  on  quality,  including  health 
status  impacts,  the  process  of  care 
delivered,  and  satisfaction  with  care 
received? 

5.  What  are  the  impacts  of  the 
demonstrations  on  the  utilization  of 
services? 

6.  What  are  the  impacts  of  the 
demonstrations  on  cost,  from  Federal, 
State,  provider,  employer,  and 
beneficiary,perspectives?    | 

As  part  of  these  efforts,  toe 
contractors  will  use  individually 
identifiable  data  from  state 
administrative  data  bases  (including, 
but  not,  limited  to,  Medicaid  eligibility, 
claims  and  encounter  data),  CMS  data 
bases,  data  from  other  Federal  and  State 
agencies  (including,  but  not  limited  to, 
the  Social  Security  Administration),  and 
other  relevant  data  bases,  surveys  and 
vital  records  to  analyze  the  effects  of  the 
demonstration  on  beneficiary  eligibility, 
access  to  care,  health  care  costs, 
satisfaction  with  care,  and  health  status. 


CMS  and  the  contractor  will  collect  only 
that  information  necessary  to  perform 
the  system's  function. 

n.  Collection  and  Maintenance  of  Data 
in  the  System 

A.  Scope  of  the  Data  Collected  . 

The  SOR  is  expected  to  include  data 
on  the  number  and  type  of  services  used 
by  demonstration  participants  and 
comparison  group  members  and  their 
experiences  in  accessing  health  care 
before,  during,  and  after  the 
demonstration  period.  Soiut:es  of 
information  contained  in  this  records 
system  are  expected  to  include:  State 
Medicaid  Management  Information 
Systems,  managed  care  organizations 
(i.e.,  encounter  data),  fee-for-service 
providers,  surveys  of  demonstration 
participants  or  providers  and 
comparison  group  members,  medical 
records.  Social  Security  Administration 
data  bases,  vital  statistics,  and  other 
relevant  data  systems. 

B.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used, 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  disclosiu^  of 
data  is  known  as  a  "routine  use."  The 
government  will  only  release  EMRD 
information  that  can  be  associated  with 
an  individual  patient  as  provided  for 
under  "Section  III.  Entities  Who  May 
Receive  Disclosures  Under  Routine 
Use."  Both  identifiable  and  non- 
identifiable  data  may  be  disclosed  under 
a  routine  use.  Identifiable  data  includes 
individual  records  with  EMRD 
information  and  identifiers.  Non- 
identifiable  data  includes  individual 
records  with  EMRD  information  and 
masked  identifiers  or  EMRD  information 
with  identifiers  stripped  out  of  the  file. 

We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  the  EMRD.  CMS  has  the 
following  policies  and  procedures 
concerning  disclosiues  of  information 
that  will  be  maintained  in  the  system. 
In  general,  disclosiue  of  information 
from  the  SOR  will  be  approved  only  for 
the  minimum  information  necessary  to 
accomplish  the  purpose  of  the 
disclosure  after  CMS: 

1.  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  is  being  collected;  e.g..  to 
evaluate  the  effects  of  the  demonstration 
on  beneficiaries  eligibility,  access  to 
care,  utilization,  health  care  costs, 
satisfaction  with  care;  quality  of  care, 
and  health  status. 


1 .  Determines  that: 

a.  The  piupose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  forin; 

b.  The  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  'There  is  a  strong  probability  that 
the  proposed  use  of  the  data  would  in 
fact  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 

b.  Unauthorized  use  of  disclosure  of 
the  record; 

c.  Remove  or  destroy  at  the  earliest 
time  all  patient-identifiable  information; 
and 

d.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed. 

4.  Determines  that  the  data  are  valid 
and  reliable. 

m.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  EMRD  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosvue  of  information  imder  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  piupose  of  the 
disclosiue  is  compatible  vdth  the 
purpose  for  which  the  information  was 
collected. 

We  are  proposing  to  establish  the 
following  routine  use  disclosures  of 
information  maintained  in  the  system: 

1.  To  agency  contractors  or 
consultants  who  have  been  contracted 
by  the  agency  to  assist  in  the 
performance  of  a  service  related  to  this 
system  of  recordis  and  who  need  to  have 
access  to  the  records  in  order  to  perform 
the  activity. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
wnth  a  third  party  to  assist  in 
accomplishing  agency  business 
functions  relating  to  purposes  for  this 
system  of  records. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
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would  contribute  to  effective  and 
efGcient  operations.  CMS  must  be  able 
to  give  a  contractor  whatever 
information  is  necessary  for  the 
contractor  to  fulfill  its  duties.  In  these 
situations,  safeguards  are  provided  in 
the  contract  prohibiting  the  contractor 
from  using  or  disclosing  the  information 
for  any  purpose  other  than  that 
described  in  the  contract  and  requires 
the  contractor  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  the  Agency  of  a  state  or  local 
government,  or  established  by  state  law, 
for  purposes  of  ensuring  that  no 
payments  are  made  with  respect  to  any 
item  or  service  furnished  by  an 
individual  or  entity  diuing  the  period 
when  such  individual  or  entity  is 
excluded  frtjm  participation  in 
Medicaid,  SCHIP,  Medicare  or  other 
Federal  and  State  health  care  programs. 
Data  will  be  released  to  the  State  only 
on  those  individuals  who  are  either 
individuals  or  entities  excluded  from 
participation  in  Medicaid,  SCHIP,  - 
Medicare,  or  other  Federal  and  State 
health  care  programs,  or  employers  of 
excluded  individuals  or  entities,  or  are 
legal  residents  of  the  State,  irrespective 
of  the  location  of  a  provider  or  supplier 
furnishing  items  or  services. 

Program  evaluation  relies,  in  large 
part,  on  program  integrity  and  the 
integrity  of  collected  data,  the  routine 
use  proposed  in  this  paragraph  is  a 
necessary  requirement  for  this  database, 
and  is  therefore,  compatible  with  the 
purpose  for  which  the  information  is 
being  collected. 

3.  To  another  Federal  or  state  agency: 

a.  "To  contribute  to  the  accuracy  of 
CMS's  proper  payment  of  Medicaid, 
SCHIP,  or  Medicare  benefits, 

b.  To  enable  such  agency  to 
administer  a  Federal  health  benefits 
program,  or  as  necessary  to  enable  such 
agency  to  fulfill  a  requirement  of  a 
Federal  statute  or  regulation  that 
implements  a  health  benefits  program 
funded  in  whole  or  in  part  with  Federal 
funds,  or 

c.  To  folfiU  reporting  requirements, 
research,  evaluation,  or  other  policy  or 
epidemiological  considerations. 

CMS.  and  other  Federal  or  state  and 
local  agencies,  all  contribute  data  to  the 
databases  included  in  this  SOR,  and 
(both  separately  and  jointly)  have  an 
interest  in  performing  program 
evaluation,  conducting  research  and 
maintaining  program  integrity. 
Therefore.  Uie  routine  uses  described 
herein  are  compatible  with  the  piupose 
for  which  the  data  are  being  collected. 

4.  To  an  individual  or  other  private  or 
public  entity  for  research,  evaluation  or 
epidemiological  projects  related  to  the 


prevention  of  disease  or  disability,  the 
restoration  or  maintenance  of  health,  or 
for  projects  designed  to  increase  the 
efficiency  and  economy  of  care 
provision. 

The  EMRD  data  will  provide  an 
opportunity  for  comprehensive 
research,  evaluation  and 
epidemiological  projects  regarding 
EMRD  patients.  CMS  anticipates  Uiat 
many  researchers  will  have  legitimate 
requests  to  use  these  data  in  projects 
that  could  ultimately  improve  the  care 
provided  to  Medicaid,  SCHIP  and 
Medicare  beneficiaries  and  the  policy 
that  governs  the  care. 

5.  To  a  Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  Office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Beneficiaries  sometimes  request  the 
help  of  a  Member  of  Congress  in 
resolving  some  issue  relating  to  a  matter 
before  CMS.  The  Member  of  Congress 
then  writes  CMS,  and  CMS  must  be  able 
to  give  sufficient  information  to  be 
responsive  to  the  inquiry. 

6.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 

a.  The  agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

c.  Any  employee  of  the  agency -in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Govermnent; 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  by  careful  review, 
.CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DOJ,  court  or  adjudicatory  body 
involved.  A  determination  would  be 
made  in  each  instance  that,  under  the 
circumstances  involved,  the  purposes 
served  by  the  use  of  the  information  in 
the  particular  litigation  is  compatible 
with  a  purpose  for  which  CMS  collects 
the  information. 

7.  To  CMS  or  State  contractors,  to 
administer  some  aspect  of  the  health 
benefits  programs,  or  to  a  CMS  grantee 
or  program  which  is  or  could  be  affected 
by  fraud  and  abuse,  for  the  purpose  of 
preventing,  deterring,  discovering, 
detecting,  investigating,  examining, 
prosecuting,  suing  with  respect  to, 
defending  against,  correcting. 


remedying,  or  otherwise  combating  such 
fraud  and  abuse  in  such  programs. 

CMS  contemplates  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  CMS  functions  relating 
to  purposes  for  this  SORs. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  this  would 
contribute  to  effective  and  efficient 
operations.  CMS  must  be  able  to  give  a 
contractor  whatever  information  is 
necessary  for  the  contractor  to  fulfill  its 
duties.  In  these  situations,  safeguards 
(like  ensuring  that  the  purpose  for 
which  the  disclosure  is  to  be  made  is  of 
sufficient  importance  to  warrant  the 
effect  and/or  risk  on  the  privacy  of  the 
individual  that  additional  exposure  of 
the  record  might  bring  and  those  stated 
in  II. B  above),  are  provided  in  the 
contract  prohibiting  the  contractor  from 
using  or  disclosing  the  information  for 
any  purpose  other  than  that  described  in 
the  contract  and  to  return  or  destroy  all 
information. 

Program  evaluation  relies,  in  large 
part,  on  program  integrity  and  the 
integrity  of  collected  data,  the  routine 
use  proposed  in  this  paragraph  is  a 
necessary  requirement  for  this  database, 
and  is  therefore,  compatible  with  the 
purpose  for  which  the  information  is 
being  collected. 

8.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States,  including  any  State 
or  Local  government  agency,  for  the 
purpose  of  preventing,  deterring, 
discovering,  detecting,  investigating, 
examining,  prosecuting,  suing  with 
respect  to,  defending  against,  correcting, 
remedying,  or  otherwise  combating  such 
fraud  and  abuse  in  health  benefits 
program  funded  in  whole  or  in  part  by 
Federal  funds. 

Other  State  or  local  agencies  in  their 
administration  of  a  Federal  health 
program  may  require  EMRD  information 
for  the  purpose  of  preventing,  deterring, 
discovering,  detecting,  investigating, 
examining,  prosecuting,  suing  with 
respect  to,  defending  against,  correcting, 
remedying,  or  otherwise  combating  such 
fraud  and  abuse  in  such  programs. 
Releases  of  information  would  be 
allowed  if  the  proposed  use(s)  for  the 
information  proved  compatible  with  the 
purpose  for  which  CMS  collects  the 
information. 

Program  evaluation  relies,  in  large 
part,  on  program  integrity  and  the 
integrity  of  collected  data,  the  routine 
use  proposed  in  this  paragraph  is  a 
necessary  requirement  for  this  database, 
and  is  therefore,  compatible  with  the 
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purpose  for  which  the  information  is 
being  collected.  i 

B.  Additional  Provisions  Affecting 
Routine  Use  Disclosures 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enroUees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary). 

This  System  of  Records  contains 
Protected  Health  Information  as  defined 
by  the  Department  of  Health  and  Himian 
Services'  regulation  "Standard»for 
Privacy  of  Individually  Identifiable 
Health  hiformation"  {45  CFR  parts  160 
and  164, 65  FR  82462  as  amended  by  66 
FR  12434).  Disclosures  of  Protected 
Health  Information  authorized  by  these 
routine  uses  may  only  be  made  if,  and 
as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information." 

IV.  Safeguards  j 

The  HHS  EMRD  system  will  conform 
to  applicable  law  and  policy  governing 
the  privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  the 
Privacy  Act  of  1984,  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995,  the  Clinger-Cohen  Act  of 
199e,  and  OMB  Circular  A-130, 
Appendix  ID,  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by 
OMB  Circidar  A-130,  Appendix  m. 
This  plan  conforms  fully  to  guidance 
issued  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
NIST  Special  Publication  800-18, 
"Guide  for  Developing  Security  Plans 
for  Information  Technology  Systems." 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 

A.  Authorized  Users 

Personnel  having  access  to  the  system 
have  been  trained  in  Privacy  Act 
requirements.  Employees  who  maintain 
records  in  the  system  are  instructed  not 
to  release  any  data  until  the  intended 
recipient  agrees  to  implement 
appropriate  administrative,  technical, 
procedural,  and  physical  safeguards 
siifficient  to  protect  the  confidentiality 
of  the  data  and  to  prevent  unauthorized 
access  to  the  data.  Records  are  used  in 


a  designated  work  area  and  system 
location  is  attended  at  all  times  during 
working  hours. 

To  ensure  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  level.  This 
prevents  unauthorized  users  fi'om 
accessing  and  modifying  critical  data. 
The  system  database  configuration 
includes  five  classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects  (e.g.,  tables, 
triggers,  indexes,  stored  procedures, 
packages)  and  has  database 
administration  privileges  to  these 
objects. 

•  Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 

•  Quality  Index  Report  Generator 
class  has  read-only  access  to  all  fields 
and  tables; 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  patient 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges. 

A.  Physical  Safeguards 

All  server  sites  will  implement  the 
following  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 
an  optimum  level  of  protection  and 
security  for  the  CMS  system: 

Access  to  all  servers  is  to  be 
controlled,  with  access  limited  to  only 
those  support  personnel  with  a 
demonstrated  need  for  access.  Servers 
are  to  be  kept  in  a  locked  room 
accessible  only  by  specified 
management  and  system  support 
personnel.  Each  server  is  to  require  a 
specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card,  key  add/or  combination, 
which  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  Systems  (AIS) 
resom-ces  caused  by  fire,  electricity, 
water  and  inadeouate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log-on — Authentication  is  to 
be  performed  by  the  Primary  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 

•  Workstation  Names — ^Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  agency  level. 


•  Hours  of  Operation — May  be 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resiune 
until  the  predetermined  time.  The 
appropriate  hours  of  operation  are  to  be 
determined  and  implemented  at  the 
agency  level. 

•  Inactivity  Lockout — Access  to  the 
NT  workstation  is  to  be  automatically 
locked  after  a  specified  period  of 
inactivity. 

•  Warnings — Legal  notices  and 
security  warnings  are  to  be  displayed  on 
all  servers  and  workstations. 

•  Remote  Access  Security — Windows 
NT  Remote  Access  Service  (RAS) 
security  handles  resource  access 
control.  Access  to  NT  resources  is  to  be 
controlled  for  remote  users  in  the  same 
manner  as  local  users,  by  utilizing 
Windows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

A.  Procedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
security.  These  include,  but  are  not 
limited  to:  the  Privacy  Act  of  1974;  the 
Computer  Security  Act  of  1987;  OMB 
Circular  A-130,  revised;  Information 
Resource  Management  (IRM)  Circular 
#10;  HHS  Automated  Information 
systems  Security  Program;  the  CMS 
Information  Systems  Security  Policy, 
Standards,  and  Guidelines  Handbook; 
and  other  CMS  systems  security 
policies.  Each  automated  information 
system  should  ensure  a  level  of  secmity 
commensurate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
from  the  loss,  misuse,  disclosure',  or 
modification  of  the  information 
contained  in  the  system. 

n.  Efifects  of  the  New  System  On 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accoridance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use,  and  disseminate 
information  only  as  prescribed  therein. 
Data  in  this  system  will  be  subject  to  the 
authorized  releases  in  accordance  with 
the  routine  uses  identified  in  this 
system  of  records. 

CMS  will  monitor  the  collection  and 
reporting  of  EMRD  data.  EMRD 
information  on  patients  is  submitted  to 
CMS  through  standard  systems. 
Accuracy  of  the  data  is  important  since 
incorrect  information  could  result  in  the 
wrong  payment  for  services  and  a  less 
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effective  process  for  assuring  quality  of 
services.  CMS  will  utilize  a  variety  of 
onsite  and  offsite  edits  and  audits  to 
increase  the  accuracy  of  EMRD  data. 

CMS  will  take  precautionary 
measures  (see  item  IV.  above)  to 
minimize  the  risks  of  unauthorized 
access  to  the  records  and  the  potential 
harm  to  individual  privacy  or  other 
personal  or  property  rights  of  patients 
whose  data  is  maintained  in  the  system. 
CMS  will  collect  only  that  information 
necessary  to  perform  the  system's 
functions.  In  addition,  CMS  will  make 
disclosure  from  the  proposed  system 
only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacy  Act. 

CMS,  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  result  of  maintaining  this  system  of 
records. 

Dated:  January  4,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 


09-7(M)068 

SYSTEM  name: 

"Evaluations  of  the  Medicaid  Reform 
Demonstrations,"  (EMRD). 

SECURITY  classification: 

Level  3,  Privacy  Act  Sensitive. 

system  location: 

CMS  Data  Center,  7500  Security 
Boulevard,  North  Building,  First  Floor, 
Baltimore,  Maryland  21244-1850  and 
CMS  contractors  and  agents  at  various 
locations. 

categories  Of  MDIVIDUALS  COVERED  BY  THE 

system: 

Individuals  eligible  for  Medicaid 
under  the  demonstrations  (eligibility 
requirements  vary  by  State)  and 
individuals  selected  as  comparison 
group  members  for  the  evaluations. 

CATEGORIES  OF  RECORDS  IN  TME  SYSTEM: 

The  system  will  contain  information 
concerning  individual  identifiers, 
demographics,  employment,  health  care 
coverage,  diagnostic  and  health  status 
information,  utilization  and  cost  of 
health  care  services,  and  responses  to 
survey  or,  other  types  of  data  collection 
methods. 

AUTHORITY  FOR  MAMfTENANCE  OF  THE  system: 

Section  1875(a)  (42  U.S.C.  139511)  and 
section  1115  (42  U.S.C.  1315)  of  the 
Social  Security  Act. 

purpose(s)  of  the  systbi: 

The  primary  piupose  of  this  system  of 
records  (SOR)  is  to  collect  and  provide 


data  necessary  to  evaluate  a  series  of 
Medicaid  Reform  Demonstrations  that 
rely  on  .waivers  of  section  1115  of  the 
Social  Security  Act.  This  system  will 
allow  measurement  of  the  effects  of  the 
demonstration  on  beneficiaries 
eligibility,  access  to  care,  utilization, 
•health  care  costs,  satisfaction  with  care, 
quality  of  care  and  health  status.  The 
information  retrieved  from  this  SOR 
wdl  be  used:  (1)  To  support  program 
administration,  reporting,  and 
regulatory,  reimbursement,  and  policy 
functions  performed  within  the  Health 
Care  Financing  Administration  (CMS)  or 
by  a  contractor  or  consultant;  (2)  to 
enable  another  Federal  or  State  agency 
to  contribute  to  the  accuracy  of  the 
CMS's  proper  payment  of  Medicaid, 
State  Children's  Health  Insurance 
Program  and  Medicare  benefits;  (3)  to 
enable  CMS  to  administer  a  Federal 
health  benefits  program  or  to  enable 
CMS  to  fulfill  a  requirement  of  a  Federal 
statute  or  regulation  that  implements  a 
health  benefits  program  funded  in 
whole  or  in  part  with  Federal  funds;  (4) 
to  support  constituent  requests  made  by 
a  Congressioiial  representative;  (5)  to 
support  litigation  involving  the  agency; 
(6)  to  support  program  administration, 
reporting,  research,  evaluation,  and 
related  issues;  (7)  and  to  disclose 
individual-specific  information  for  the 
purpose  of  combating  ft^ud  and  abuse 
in  health  benefits  programs 
administered  by  CMS. 

routine  uses  of  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  fi-om  the  EMRD  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally  • 

permissible,  including  but  not  limited  to 
ensuring  that  the  pxirpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  In  addition,  our  policy  will  be 
to  prohibit  release  even  of  non- 
identifiable  data,  except  pursuant  to  one 
of  the  routine  uses,  if  there  is  a 
possibility  that  an  individual  can  be 
identified  through  implicit  deduction 
based  on  small  cell  sizes  (instances 
where  the  patient  population  is  so  small 
that  individuals  who  are  familiar  with 
the  enrollees  could,  because  of  the  small 
size,  use  this  information  to  deduce  the 
identity  of  the  beneficiary).  Be  advised, 
this  System  of  Records  contains 
Protected  Health  Information  as  defined 


by  the  Department  of  Health  and  Human 
Services'  regulation  "Standards  for 
Privacy  of  Individually  Identifiable 
HealUi  Information"  (45  CFR  parts  160 
and  164.  65  FR  8462  as  amended  by  66 
FR  12434).  Disclosures  of  Protected 
Health  Information  authorized  by  these 
routine  uses  may  only  be  made  if.  and 
as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information." 

1.  To  agency  contractors  or 
consultants  who  have  been  contracted 
by  the  agency  to  assist  in  the 
performance  of  a  service  related  to  this 
system  of  records  and  who  need  to  have 
access  to  the  records  in  order  to  perform 
the  activity. 

2.  To  the  Agency  of  a  state  or  local 
government,  or  established  by  state  law, 
for  purposes  of  ensuring  that  no 
payments  are  made  with  respect  to  any 
item  or  service  furnished  by  an 
individual  or  entity  diuing  the  period 
when  such  individual  or  entity  is 
excluded  from  participation  in 
Medicaid,  SCHIP,  Medicare  or  other 
Federal  and  state  health  care  programs. 
Data  will  be  released  to  the  State  only 
on  those  individuals  who  are  either 
individuals  or  entities  excluded  from 
participation  in  Medicaid,  SCHIP. 
Medicare,  or  other  Federal  and  state 
health  care  programs,  or  employers  of 
excluded.individuals  or  entities,  or  are 
legal  residents  of  the  State,  irrespective 
of  the  location  of  a  provider  or  supplier 
furnishing  items  or  services. 

3.  To  another  Federal  or  state  agency: 

a.  To  contribute  to  the  accuracy  of 
CMS's  proper  payment  of  Medicaid, 
SCHIP,  or  Medicare  benefits, 

b.  To  enable  such  agency  to 
administer  a  Federal  health  benefits 
program,  or  as  necessary  to  enable  such 
agency  to  fulfill  a  requirement  of  a 
Federal  statute  or  regulation  that 
implements  a  health  benefits  program 
funded  in  whole  or  in  part  with  Federal 
funds,  or 

c.  To  fulfill  reporting  requirements, 
research,  evaluation,  or  other  policy  or 
epidemiological  considerations. 

4.  To  an  individual  or  other  private  or 
public  entity  for  research,  evaluation  or 
epidemiological  projects  related  to  the 
prevention  of  disease  or  disability,  the 
restoration  or  maintenance  of  health,  or 
for  projects  designed  to  increase  the 
efficiency  and  economy  of  care 
provision. 

5.  To  a  member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  Office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

6.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 
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a.  The  agency  or  any  component 
thereof;  or 

b.  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

c.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee;  or 

d.  The  United  States  Govenunent;  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation  and  the  use  of  such  records  by 
the  DOJ,  court  or  adjudicatory  body  is 
compatible  with  the  purpose  for  which 
the  agency  collected  the  records. 

7.  To  CMS  or  state  contractors,  to 
administer  some  aspect  of  the  health 
benefits  programs,  or  to  a  CMS  grantee 
or  program  which  is  or  could  be  affected 
by  fraud  and  abuse,  for  the  purpose  of 
preventing,  deterring,  discovering, 
detecting,  investigating,  examining, 
prosecuting,  suing  with  respect  to, 
defending  against,  correcting, 
remedying,  or  otherwise  combating  such 
fraud  and  abuse  in  such  programs. 

8.  To  another  Federal  agency  or  to  an 
instnmientality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States,  including  any  State 
or  Local  government  agency,  for  the 
purpose  of  preventing,  deterring, 
discovering,  detecting,  investigating, 
examining,  prosecuting,  suing  with 
respect  to,  defending  against,  correcting, 
remed)dng,  or  otherwise  combating  such 
fraud  and  abuse  in  health  benefits 
program  funded  in  whole  or  in  part  by 
Federal  funds. 

POUOES  ANO  PRACTICES  FOR  STORMG, 
RETRCVMG,  ACCESSMG,  RETAMMG,  ANO 
nSPOSMG  OF  RECORDS  M  THE  SYSTEM: 

STORAGE:  I 

All  records  are  stored  on  pa[>er  or 
electronic  media. 


RETREVAHLrTY: 

Beneficiary's  name,  Medicaid 
identification  number.  Health  Insuirance 
Claim  Number,  Social  Security  Number 
or  other  identifying  variables  retrieve 
the  records.  >  | 

SAFEGUAROiS: 

CMS  has  safeguards  for  anthorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 


protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 

In  addition,  CMS  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  CMS 
system.  For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  HHS  standards  and 
National  Institute  of  Standards  and 
Technology  guidelines;  e.g.,  security 
codes  will  be  used,  limiting  access  to 
authorized  personnel.  System  securities 
are  established  in  accordance  with  HHS, 
Information  Resource  Management 
(IRM)  Circular  #10,  Automated 
Information  Systems  Seciuity  Program; 
CMS  Information  Systems  Secxirity, 
Standards  Guidelines  Handbook  and 
0MB  Circular  No.  A-130  (revised) 
Appendix  III. 

RETENTION  AND  DISPOSAL: 

CMS  and  the  repository  of  the 
National  Archive  and  Records 
Administration  (NARA)  will  retain 
identifiable  EMRD  data  permanently,  or 
as  an  indefinite  retention. 

SYSTEM  MANAGER  AND  ADDRESS: 

CMS,  Director,  Office  of  Strategic 
Planning,  Health  Care  Financing 
Administration,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

NOTIFICATION  PROCEDURE: 

For  purpose  of  access,  the  subject 
individual  should  write  to  the  system 
manager  who  will  require  the  system 
name,  health  insurance  claim  niunber, 
and  for  verification  purposes,  the 
subject  individual's  name  (woman's 
maiden  name,  if  applicable),  address, 
age,  and  sex,  and  social  security  number 
(SSN)  (furnishing  the  SSN  is  voluntary, 
but  it  may  make  searching  for  a  record 
easier  and  prevent  delay). 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures,  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procediires  are  in  accordance  with 
Department  regiUation  45  CFR  part 
5b.5(a)(2).) 

CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  system  manager  named  above,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
procedures  are  in  accordance  with 


Department  regulation  45  CFR  part 
5b.7.) 

RECORD  SOURCE  CATEGORIES: 

Sources  of  information  contained  in 
this  records  system  are  expected  to 
include:  State  Medicaid  Management 
Information  Systems,  managed  care 
organizations  (i.e.,  encoimter  data),  fee- 
for-service  providers,  surveys  of 
demonstration  participants  or  providers 
and  comparison  group  members, 
medical  records,  Social  Security 
Administration  data  bases,  vital 
statistics  and  other  relevant  data 
systems. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

(PR  Doc.  02-1063  Filed  1-15-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Fbod  and  Drug  Administration 

Estabiiahment  of  Prescription  Drug 
User  Fee  Rates  for  Fiscal  Year  2002 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
rates  for  prescription  drug  user  fees  for 
fiscal  year  (FY)  2002.  The  Prescription 
Drug  User  Fee  Act  of  1992  (PDUFA),  as 
amended  by  the  Food  and  Drug 
Administration  Modernization  Act  of 
1997  (FDAMA),  authorizes  FDA  to 
collect  user  fees  for  certain  applications 
for  approval  of  drug  and  biological 
products,  on  establishments  where  the 
products  are  made,  and  on  such 
products.  Fees  for  applications  for  FY 
2002  were  set  by  PDUFA,  as  amended, 
subject  to  adjustment  for  inflation.  Total 
application  fee  revenues  fluctuate  with 
the  number  of  fee-paying  applications 
FDA  receives.  Fees  for  establishments 
and  products  are  calculated  so  that  total 
revenues  from  each  category  will 
approximate  FDA's  estimate  of  the 
revenues  to  be  derived  from 
applications. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  Claunts,  Office  of  Management 
and  Systems  (HFA-300),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4427. 
SUPPLEMENTARY  INFORMATION: 

L  Bacicground 

PDUFA  (Public  Law  102-571),  as 
amended  by  FDAMA  (Pubhc  Law  105- 
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115),  referred  to  as  PDUFA  II  in  this 
document,  establishes  three  different 
kinds  of  user  fees.  Fees  are  assessed  on: 
(1)  Certain  types-of  applications  and 
supplements  for  approval  of  drug  and 
biological  products,  (2)  certain 
establishments  where  such  products  are 
made,  and  (3)  certain  products  (21 
U.S.C.  379h(a)).  When  certain 
conditions  are  met,  FDA  may  waive  or 
reduce  fees  (21  U.S.C.  379h(d)). 

For  FY  1998  through  2002,  under 
PDUFA  II,  the  application  fee  rates  are 
set  in  the  statute,  but  are  to  be  adjusted 
annually  for  cumulative  inflation  since 
FY  1997.  Total  application  fee  revenues 
are  structured  to  increase  or  decrease 
each  year  as  the  number  of  fee-paying 
applications  submitted  to  FDA  increases 
or  decreases. 

Each  year  fit)m  FY  1998  through  2002, 
FDA  is  required  to  set  establishment 
fees  and  product  fees  so  that  the 
estimated  total  fee  revenue  from  each  of 
these  two  categories  will  equal  the  total 
revenue  FDA  expects  to  collect  frtim 
application  fees  that  year.  This 
procedure  continues  the  arrangement 
under  which  one-third  of  the  total  user 
fee  revenue  is  projected  to  come  from 
each  of  the  three  fypes  of  fees: 
Application  fees,  establishment  fees, 
and  product  fees. 

Tnis  notice  establishes  fee  rates  for  FY 
2002  for  application,  establishment,  and 
product  fees.  These  fees  are  retroactive 
to  October  1,  2001,  and  will  remain  in 
effect  through  September  30,  2002.  For 
fees  already  paid  on  applications  and 
supplements  submitted  on  or  after 
October  1,  2001,  FDA  will  bill 
applicants  for  the  difference  between 
fees  paid  and  fees  due  under  the  new  fee 
schedide.  For  applications  and 
supplements  submitted  after  January  16, 
2002,  the  new  fee  schediUe  must  be 
used.  Invoices  for  establishment  and 
product  fees  for  FY  2002  will  be  issued 
in  January  2002,  using  the  new  fee 
schedule. 

n.  Inflation  and  Workload  Adjustment 
Process 

PDUFA  n  provides  that  fee  rates  for 
each  FY  shall  be  adjusted  by  notice  in 
the  Federal  Register.  The  adjustment 
must  reflect  the  greater  of :  (1)  The  total 
percentage  change  that  occurred  during 
the  preceding  FY  in  the  Consumer  Price 
Index  (CPI)  (all  items;  U.S.  city  average), 
or  (2)  the  total  percentage  pay  change 
for  that  FY  for  Federal  employees 
stationed  in  the  Washington,  DC 
metropolitan  area.  PDUFA  Q  provides 
for  this  annual  adjustment  to  be 
cumulative  and  compounded  annually 
after  1997  (see  21  U.S.C.  379h(c)(l)). 

PDUFA  II  also  structures  the  total 
application  fee  revenue  to  increase  or 


decrease  each  year  as  the  number  of  fee- 
paying  applications  submitted  to  FDA 
increases  or  decreases.  This  provision 
allows  revenues  to  rise  or  fall  as  this 
portion  of  FDA's  workload  rises  or  falls. 
To  implement  this  provision,  each  year 
FDA  will  estimate  the  number  of  fee- 
paying  applications  it  anticipates 
receiving.  The  number  of  applications 
estimated  will  then  be  multiplied  by  the 
inflation-adjusted  statutory  application 
fee.  This  calculation  wiU  produce  the 
FDA  estimate  of  total  application  fee 
revenues  to  be  received. 

PDUFA  II  also  provides  that  FDA 
shall  adjust  the  rates  for  establishment 
and  product  fees  so  that  the  total 
revenues  from  each  of  these  categories 
is  projected  to  equal  the  revenues  FDA 
expects  to  collect  &t)m  application  fees 
that  year.  PDUFA  11  provides  that  the 
new  fee  rates  based  on  these 
calculations  be  adjusted  within  60  days 
after  the  end  of  each  FY  (21  U.S.C. 
379h(c)(2)). 

m.  Inflation  Adjustment  and  Estimate 
of  Total  Application  Fee  Revenue 

PDUFA  n  provides  that  the 
application  fee  rates  set  out  in  the 
statute  be  adjusted  each  year  for 
cumulative  inflation  since  1997.  It  also 
provides  for  total  application  fee 
revenues  to  increase  or  decrease  based 
on  increases  or  decreases  in  the  number 
of  fee-paying  applications  submitted. 

A.  Inflation  Adjustment  to  Application 
Fees 

Application  fees  are  assessed  at 
different  rates  for  qualifying 
applications  depending  on  whether  the 
applications  require  clinical  data  for 
safety  or  effectiveness  (other  than 
bioavailability  or  bioequivalence 
studies)  (21  U.S.C.  379h(a)(l)(A)  and 
379h(b)).  Applications  that  require 
clinical  data  are  subject  to  the  full 
application  fee.  Applications  that  do  not 
require  clinical  data  and  supplements 
that  require  clinical  data  are  assessed 
one-half  the  fee  of  applications  that 
require  clinical  data.  If  FDA  refuses  to 
file  an  application  or  supplement,  75 
percent  of  the  application  fee  is 
refunded  to  the  applicant  (21  U.S.C. 
379h(a)(l)(D)). 

The  application  fees  described  above 
are  set  out  in  PDUFA  II  for  FY  2002 
($258,451  for  applications  requiring 
clinical  data,  and  $129,226  for 
applications  not  requiring  clinical  data 
or  supplements  requiring  clinical  data) 
(21  U.S.C.  379h(b)(l)),  but  must  be 
adjusted  for  cumulative  inflation  since 
1997.  That  adjustment  each  year  is  to  be 
the  greater  of:  (1)  The  total  percentage 
change  that  occurred  during  the 
preceding  FY  in  the  CPI,  or  (2)  the  total 


percentage  pay  change  for  that  FY  for 
Federal  employees  stationed  in  the 
Washington,  ENG  metropolitan  area,  as 
adjusted  for  any  locality-based  payment. 
PDUFA  II  provides  for  this  annual 
adjustment  to  be  cumulative  and 
compounded  annually  after  1997  (see  21 
U.S.C.  379h(c)). 

The  adjustment  for  FY  1998  was  2.45 
percent  (62  FR  64849,  December  9. 
1997).  This  was  the  greater  of  the  CPI 
increase  for  FY  1997  (2.15  percent)  or 
the  increase  in  applicable  Federal 
salaries  (2.45  percent). 

The  adjustment  for  FY  1999  was  3.68 
percent.  (63  FR  70777  at  70778, 
December  22, 1998).  This  was  the 
greater  of  the  CPI  increase  for  FY  1998 
(1.49  percent)  or  the  increase  in 
applicable  Federal  salaries  (3.68 
percent). 

The  adjustment  for  FY  2000  was  4.94 
percent  (64  FR  72669  at  72670, 
December  28, 1999).  This  was  the 
greater  of  the  CPI  increase  for  FY  1999 
(2.62  percent)  or  the  increase  in 
applicable  Federal  salaries  (4.94 
percent). 

The  adjustment  for  FY  2001  was  3.81 
percent  (65  FR  79107  at  79108. 
December  18,  2000).  This  was  the 
greater  of  the  CPI  increase  for  FY  2000 
(2.62  percent)  or  the  increase  in 
applicable  Federal  salaries  (3.81 
percent). 

The  adjustment  for  FY  2002  is  4.77 
percent.  This  is  the  greater  of  the  CPI 
increase  for  FY  2001  (2.65  percent)  or 
the  increase  in  applicable  Federal 
salaries  (4.77  percent). 

Compounding  these  amounts  (1.0245 
times  1.0368  times  1.0494  times  1.0381 
times  1.0477)  yields  a  total  compounded 
inflation  increase  of  21.23  percent  for 
FY  2002.  The  adjusted  application  fee 
rates  are  computed  by  adding  one  to  the 
decimal  equivalent  of  this  percent 
(0.2123)  and  multiplying  this  amount 
(1.2123)  by  the  FY  2002  statutory 
application  fee  rates  stated  above 
($258,451  for  applications  requiring 
clinical  data,  and  $129,226  for 
applications  not  requiring  clinical  data 
or  supplements  requiring  clinical  data). 
For  FY  2002  the  adjusted  application  fee 
rates  are  $313,320  for  applications 
requiring  clinical  data,  and  $156,660  for 
applications  not  requiring  clinical  data 
or  supplements  requiring  clinical  data. 
These  amounts  must  be  submitted  with 
all  applications  during  FY  2002. 

B.  Estimate  of  Total  Application  Fee 
Revenue 

Total  application  fee  revenues  for  FY 
2002  will  be  estimated  by  multiplying 
the  number  of  fee-paying  applications 
FDA  expects  to  receive  in  FY  2002  (from 
October  1,  2001,  through  September  30, 
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2002)  by  the  fee  rates  calculated  in  the 
preceding  paragraph.  Before  fees  can  be 
set  for  establishment  and  product  fee 
categories,  each  of  which  are  projected 
to  be  equal  to  total  revenues  FDA 
collects  from  application  fees,  FDA 
must  first  estimate  its  total  FY  2002 
application  fee  revenues.  To  do  this 
FDA  first  determines  its  FY  2001  fee- 
paying  full  application  equivalents,  and 
uses  that  number  in  a  linear  regression 
analysis  to  predict  the  number  of  fee- 
paying  full  application  equivalents 
expected  in  FY  2002.  This  is  the  same 
technique  applied  in  each  of  the 
previous  3  fiscal  years. 

In  FY  2001,  FDA  received  and  filed  95 
human  drug  applications  that  require 
clinical  data  for  approval,  16  that  did 
not  require  clinical  data  for  approval, 
and  126  supplements  to  human  drug 
applications  that  required  clinical  data 
for  approval.  Because  applications  that 
do  not  require  clinical  data  and 
supplements  that  require  clinical  data 
are  assessed  only  one-half  the  full  fee, 
the  equivalent  nimiber  of  these 
applications  subject  to  the  full  fee  is 
determined  by  summing  these 
categories  and  dividing  by  2.  This 
amoiut  is  then  added  to  the  number  of 
applications  that  require  clinical  data  to 
arrive  at  the  equivalent  number  of 
applications  that  may  be  subject  to  full 
application  fees. 

m  addition,  as  of  September  30,  2000, 
FDA  refused  to  file,  or  firms  withdrew 
before  filing,  2  applications  that 
required  clinical  data,  and  5 
'applications  that  either  did  not  require 
clinical  data  or  that  were  supplements 


requiring  clinical  data.  The  full 
applications  refused  for  filing  or 
withdrawn  before  filing  pay  one-fourth 
the  full  application  fee  arid  are  counted 
as  one-fourth  of  an  application;  the 
applications  that  do  not  require  clinical 
data  and  the  supplements  refused  for 
filing  or  withdrawn  before  filing  pay 
one-eighth  of  the  full  application  fee 
and  are  each  counted  as  one-eighth  of 
an  application. 

Using  this  methodology,  the  number 
of  full  application  equivalent  (FAE) 
submissions  that  were  received  for 
review  in  FY  2001  was  167.125,  before 
any  exemptions,  waivers  or  reductions. 
Under  PDUFA  II,  FDA  waives 
application  fees  for  certain  small 
businesses  submitting  their  first 
application  and  for  certain  orphan 
products.  Certain  application 
supplements  for  pediatric  indications 
are  also  exempt  from  fees.  In  addition, 
PDUFA  II  provides  a  number  of  other 
grounds  for  waivers  (public  heedth 
necessity,  preventing  significant  barriers 
to  innovation,  and  fees  exceed  the  cost). 
In  FY  2001  waivers  or  exemptions  were 
applied  to  59  FAE  submissions  (14.5  for 
orphan  products,  12  for  small 
businesses,  19  for  pediatric 
supplements,  and  13.5  miscellaneous 
exemptions/ waivers).  Therefore,  for  FY 
2001,  FDA  estimates  that  it  received 
108.125  (167.125  minus  59)  FAE 
submissions  that  will  pay  fees,  after 
allowing  for  exemptions,  waivers  and 
reductions. 

Next  a  linear  regression  line  based  on 
the  adjusted  number  of  fee-paying  FAE 
submissions  since  1993,  and  including 

Table  1. 


our  FY  2001  total  of  FAEs,  must  be 
drawn  to  project  the  number  of  FAEs  in 
FY  2002. 

In  5Y  2002,  however,  additional 
applications  will  have  to  pay  fees.  All 
pediatric  supplements  will  be  required 
to  pay  fees  effective  January  4,  2002  (for 
three-fourths  of  FY  2002).  This  is  the 
result  of  section  5  of  the  Best 
Pharmaceuticals  for  Children  Act.  It 
repealed  the  fee  exemption  for  pediatric 
supplements  effective  January  4,  2002. 
Thus,  the  regression  line  projecting  FY 
2002  fee-paying  receipts  must  be  drawn 
to  reflect  this  change.  In  FY  1998,  8  full 
fees  were  exempted  for  pediatric 
supplements;  the  niunbers  for  FY  1999, 
FY  2000,  and  FY  2001  respectively  werie 
5.25, 12.5,  and  19.  Since  fees  on  these 
supplements  will  only  be  paid  for  three- 
fourths  of  FY  2002  (January  1  through 
September  30,  2002),  three-fourths  of 
the  number  of  pediatric  supplements 
waived  each  year  from  FY  1998  through 
FY  2001  (the  only  years  when  fees  were 
waived)  will  be  added  to  the  total  of  fee- 
paying  FAEs  received  each  year. 

A  linear  regression  line  based  on  this 
adjusted  numbw  of  fee-paying  FAE 
submissions  since  1993,  and  including 
our  adjusted  FY  2001  total  of  122.375 
FAEs  (108.125  fee-paying  FAEs  and 
three-foiirths  of  the  19  pediatric 
supplements  that  were  exempted  in  FY 
2001),  projects  the  receipt  of  158.3  fee- 
paying  FAEs  in  FY  2002,  as  reflected  in 
table  1  of  this  document  and  the  graph 
below. 


Fiscal  Year 

1993 

1994 

1995 

1996 

1997 

1998 

1999 

2000 

2001 

2002 

Fee-paying  FAEs 

101.0 

108.9 

112.5 

136.3 

161.5 

124.5 

154.6 

162.9 

122.4 

• 

Regression  Line 

110.3 

115.6 

121.0 

126.3 

131.6 

137.0 

142.3 

147.6 

152.9 

158.3 

4  0 
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The  total  FY  2002  application  fee 
revenue  is  estimated  by  multiplying  the 
adjusted  application  fee  rate  ($313,320) 
by  the  number  of  applications  projected 
to  qualify  for  fees  in  FY  2002  (158.3),  for 
a  total  estimated  application  fee  revenue 
in  FY  2001  of  $49,598,556.  This  is  the 
amount  of  revenue  that  FDA  is  also 
expected  to  derive  both  from 


establishment  fees  and  from  product 
fees.  * 

IV.  Adjustment  for  Excess  Collections  in 
Previous  Years 

Under  the  provisions  of  PDUFA  II,  if 
the  agency  collects  more  fees  than  were 
provided  for  in  appropriations  in  any 
year  after  1997,  FT) A  is  required  to 
reduce  its  anticipated  fee  collections  in 


a  subsequent  year  by  that  amount  (21 
U.S.C.  379h(g)(4)). 

In  FY  1998,  Congress  appropriated  a 
total  of  $117,122,000  to  FDA  in  PDUFA 
II  fee  revenue.  To  date,  collections  for 
FY  1998  total  $117,737,470— a  total  of 
$615,470  in  excess  of  the  appropriation 
limit.  This  is  the  only  fiscal  year  since 
1997  in  which  FDA  has  collected  more 
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in  PDUFA II  fees  than  Congress 
appropriated.  j 

FDA  also  has  requests  for  waivers  or 
reductions  of  FY  1998  fees  pending.  For 
this  reason  FDA  is  not  reducing  its  FY 
2002  fees  to  offset  excess  collections  at 
this  time.  An  offset  will  be  considered 
in  a  future  year,  if  FDA  still  has 
collections  in  excess  of  appropriations 
for  FY  1998  after  the  pending  requests 
for  FY  1998  waivers  and  reductions 
have  been  resolved. 

V.  Fee  Calculations  for  Establishment 
and  Product  Fees 

A.  Establishment  Fees 

At  the  beginning  of  FY  2001,  the 
establishment  fee  was  based  on  an 
estimate  of  347  establishments  subject 
to  fees.  For  FY  2001,  379  establishments 
qualified  for  and  were  billed  for 


establishment  fees,  before  all  decisions 
on  requests  for  waivers  or  reductions 
were  made.  FDA  estimates  that  a  total 
of  25  establishment  fee  waivers  or 
reductions  will  be  made  for  FY  2001,  for 
a  net  of  354  fee-paying  establishments, 
and  will  use  this  nimiber  for  its  FY  2002 
estimate  of  establishments  paying  fees, 
after  taking  waivers  and  reductions  into 
account.  The  fee  per  establishment  is 
determined  by  dividing  the  adjusted 
total  fee  revenue  to  be  derived  from 
establishments  ($49,598,556).  by  the 
estimated  354  establishments,  for  an 
establishment  fee  rate  for  FY  2002  of 
$140,109  (rounded  to  the  nearest 
dollar). 

B.  Product  Fees 

At  the  beginning  of  FY  2001.  the 
product  fee  was  based  on  an  estimate 
that  2,314  products  would  be  subject  to 

Table  2. 

Fee  Category 


product  fees.  By  the  end  of  FY  2001, 
2,348  products  qualified  and  were  billed 
for  product  fees  before  all  decisions  on 
requests  for  waivers  or  reductions  were 
made.  Assuming  that  there  will  be  about 
55  waivers  and  reductions  made,  FDA 
estimates  that  2,293  products  will 
qualify  for  product  fees  in  FY  2002,  after 
adlowing  for  waivers  and  reductions, 
and  will  use  this  number  for  its  FY  2002 
estimate.  Accordingly,  the  FY  2002 
product  fee  rate  is  determined  by 
dividing  the  adjusted  total  fee  revenue 
to  be  derived  from  product  fees 
($49,598,556)  by  the  estimated  2,293 
products  for  a  product  fee  rate  of 
$21,630  (rounded  to  the  nearest  dollar). 

VI.  Adjusted  Fee  Schedule  for  FY  2002 

The  fee  rates  for  FY  2002  are  set  out 
in  table  2  of  this  document: 


Appications - 

Requiring  clinical  data - 

Not  requiring  clinical  data  

Suppiements  requiring  clinical  data 

Establishments ^ 

Products 


Fee  Rates  for  FY  2002 


$313,320 
$156,660 
$156,660 
$140,109 
$21,630 


Vn.  implementation  of  Adjusted  Fee 
Schedule 

A.  Application  Fees 

Any  application  or  supplement 
subject  to  fees  under  PDUFA  II  that  is 
submitted  after  January  16,  2002,  must 
be  accompanied  by  the  appropriate 
application  fee  established  in  the  new 
fee  schedule.  Payment  must  be  made  in 
U.S.  currency  by  check,  bank  draft,  or 
U.S.  postal  money  order  payable  to  the 
ordw  of  the  Food  and  Drug 
Administration.  Please  include  the  user 
fee  ID  number  on  your  check.  Your 
check  can  be  mailed  to:  Food  and  Drug 
Administration,  P.O.  Box  360909, 
Pittsburgh,  PA  15251-6909. 

If  checks  are  to  be  sent  by  a  courier 
that  requests  a  street  address,  the 
courier  can  deliver  the  checks  to:  Food 
and  Drug  Administration  (360909), 
Mellon  Client  Service  Center,  rm.  670. 
500  Ross  St..  Pittsburgh.  PA  15262- 
0001.  (Note:  This  Mellon  Bank  Address 
is  for  courier  delivery  only.) 

Please  make  sure  that  the  FDA  P.O. 
Box  number  (P.O.  Box  360909)  is  on  the 
enclosed  check. 

FDA  will  bill  applicants  who 
submitted  lower  application  fees  from 
October  1  to  January  16,  2002,  for  the 
difference  between  the  amount  they 
submitted  and  the  amount  specified  in 
the  Adjusted  Fee  Schedule  for  FY  2002. 


B.  Establishment  and  Ptoduct  Fees 

By  [insert  date  of  publication  in  the 
Federal  Register],  FDA  will  issue 
invoices  for  establishment  and  product 
fees  for  FY  2002  under  the  new 
Adjusted  Fee  Schedule.  Payment  will  be 
due  by  January  31,  2002.  FDA  will  issue 
invoices  for  any  products  and 
establishments  subject  to  fees  for  FY 
2002  that  qualify  for  fees  after  the 
January  2002  billing. 

Dated:  January  10.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-1068  Filed  1-11-02;  2:57  pm] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DocketNo.97[>-03181 

"Guidance  for  Industry:  Revised 
Preventive  Measures  to  Reduce  the 
Possible  Risk  of  Transmission  of 
Creutzfeldt-Jakob  Disease  (CJD)  and 
Variant  Creutzfeklt-Jakob  Disease 
(vCJD)  liy  Bkxxi  and  Blood  Products;" 
Availability 

agency:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing  the 
availability  of  a  docimient  entitled 
"Guidance  for  Industry:  Revised 
Preventive  Measures  to  Reduce  the 
Possible  Risk  of  Transmission  of 
Creutzfeldt-Jakob  Disease  (CJD)  and 
Variant  Creutzfeldt-Jakob  Disease  (vCJD) 
by  Blood  and  Blood  Products"  dated 
January  2002.  The  new 
recommendations  are  intended  to 
minimize  the  possible  risk  of  CJD  and 
vCJD  transmission  from  blood  and  blood 
products.  The  guidance  document 
provides  comprehensive  current 
recommendations  to  all  registered  blood 
and  plasma  establishments  for  deferral 
of  donors  with  possible  exposiue  to  the 
agent  of  vCJD.  The  guidance  document 
announced  in  this  notice  finalizes  the 
draft  guidance  of  the  same  title,  dated 
August  2001.  and  supersedes  the 
guidance  document  entitled  "Revised 
Preventive  Measures  to  Reduce  the 
Possible  Risk  of  Transmission  of 
Creutzfeldt-Jakob  Disease  (CJD)  and 
New  Variant  Creutzfeldt-Jakob  Disease 
(nvCJD)  by  Blood  and  Blood  Products" 
dated  November  1999. 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidance 
documents  at  any  time. 
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ADDRESSES:  Submit  written  requests  for 
single  copies  of  this  guidance  to  the 
Office  of  Communication,  Training,  and 
Manufacturers  Assistance  (HFM-40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville.  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  may  also  be  obtained  by 
mail  by  calling  the  CBER  Voice 
Information  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  guidance 
document. 

Submit  written  comments  on  the 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration.  5630  Fishers  . 
Lane.Trm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  A.  Butler,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448, 301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  announcing  the  availability  of 
a  document  entitled  "Guidance  for 
Industry:  Revised  Preventive  Measures 
to  Reduce  the  Possible  Risk  of 
Transmission  of  Creutzfeldt-Jakob 
Disease  (CJD)  and  Variant  Creutzfeldt- 
Jakob  Disease  (vCJD)  by  Blood  and 
Blood  Products"  dated  January  2002. 
This  guidance  dociunent  contains 
comprehensive  revised 
recommendations  based  upon  advisory 
committee  discussions,  internal  Public 
Health  Service  and  FDA  deliberations, 
and  public  comments.  FDA  has 
developed  recommendations  for  donor 
deferral,  and  product  retrieval, 
quarantine,  and  disposition  based  upon 
consideration  of  risk  in  the  donor  and 
product,  and  the  effect  that  withdrawals 
and  deferrals  might  have  on  the  supply 
of  life-  and  health-sustaining  blood 
components  and  plasma  derivatives. 
The  new  recommendations  are  intended 
to  minimize  the  possible  risk  of  CJD  and 
vCJD  transmission  from  blood  products 
while  maintaining  their  availability.  The 
guidance  document  annoimced  in  this 
notice  finalizes  the  draft  guidance  of  the 
same  title,  dated  August  2001. 
announced  in  the  Federal  Register  of 
August  29,  2001  (66  FR  45683).  The 
guidance  document  also  supersedes  the 
guidance  document  entitled  "Revised 


Preventive  Measures  to  Reduce  the 
Possible  Risk  of  Transmission  of 
Creutzfeldt-Jakob  Disease  (CJD)  and 
New  Variant  Creutzfeldt-Jakob  Disease 
(nvCJD)  by  Blood  and  Blood  Products" 
dated  November  1999  (64  FR  65715, 
November  23, 1999). 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  guidance  dociunent  represents  the 
agency's  current  thinking  on  this  topic. 
It  does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  die  requirement 
of  the  applicable  statutes  and 
regulations. 

II.  Comments 

Interested  persons  may,  at  any  time, 
submit  written  comments  to  the  Dockets 
Management  Branch  (address  above) 
regarding  this  guidance  document.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 
found  in  the  brackets  in  the  heading  of 
this  document.  A  copy  of  the  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cber/guidelines.htm  or 
http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  January  7,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-1026  Filed  1-15-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4739-N-01] 

Notice  of  Proposed  Information 
Collection:  Comment  Request;  Land 
Sales  ReglstratkNi,  Purciiaser's 
Revocation  RIglits,  Sales  Practices 
and  Standards,  and  Formal  Procedures 
and  Rules  of  Practice 

agency:  OfGce  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner.  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 


Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  March  18. 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  L'Enfant  Plaza  Building.  Room 
8001,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT:  Ivy 
Jackson,  Acting  Director,  Interstate  Land 
Sales/RESPA  Division,  Office  of 
Consumer  and  Regulatory  Affairs, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW, 
Washington,  DC  20410,  telephone  (202) 
708-0502  (this  is  not  a  toll  free  number) 
for  copies  of  the  proposed  forms  and 
other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35,  as  amended). 

This  notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quaUty. 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
the  use  of  appropriate  automated 
collection  techniques  or  other  forms  of 
information  technology,  e.g..  permitting 
electronic  submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Land  Registration, 
Purchaser's  Revocation  Rights,  Sales 
Practices  and  Standards,  and  Formal 
Procedures  and  Rules  of  Practice. 

OMB  Control  Number,  if  applicable: 
2502-0243. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
Interstate  Land  Sales  Full  Ehsclosure 
Act  protects  consumers  ftx)m  fraud  in 
the  sale  of  land  by  requiring  developers 
of  non-exempt  subdivisions  to  register 
with  HUD  and  give  purchasers  a 
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property  report.  The  property  report 
discloses  facts  about  the  land  so  the 
purchaser  can  make  an  informed  lot 
purchase  and  tells  them  of  their 
revocation  rights.  Developers  are 
required  to  register  subdivisions  of  100 
or  more  non-exempt  lots  with  HUD. 

Agency  form  numbers,  if  applicable: 
None. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  There  is  a  total  of 
19,579  annual  burden  hours  estimated 
for  a  total  of  approximately  5.270 
respondents.  The  frequency  of  response 
is  on  occasion,  annually,  and  third-party 
disclosure  totaling  117.958  total  annual 
responses. 

Status  of  the  proposed  information 
collection:  Extension  of  a  currently 
approved  information  collection. 

Authority:  The  Paperwork  Reduction  Act 
of  1995.  44  U.S.C.  Chapter  35.  as  amended. 

Dated:  lanuary  6.  2002.     '  | 
John  C  Weicher, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
■  (FR  Doc.  02-1031  Filed  1-15-02;  8:45  ami 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DoclWt  No.  FR-4630-FA-31] 

Housing  Counseling  Program 
Announcement  of  Funding  Awards  for 
Fiscal  Year  2001 

agency:  OfBce  of  the  Assistant 

Secretary  for  Housing-Federal  Housing 

Commissioner.  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  With  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  announcement 
notifies  the  public  of  funding  decisions 
made  by  the  Department  in  a 
SuperNOFA  competition  for  funding  of 
HUD-approved  counseling  agencies  to 
provide  counseling  services.  This 
annoimcement  contains  the  names  and 
addresses  of  the  agencies  selected  for 
funding  and  the  amount.  Additionally, 
this  announcement  outlines  various 
noncompetitive  housing  coimseling 
awards  made  by  the  Department. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Bums.  Director,  Program 
Support  Division.  Room  9166.  Office  of 
Sin^e  Family  Housing.  Department  of 
Housing  and  Urban  Development,  451 
Seventh  Street,  SW.,  Washington,  DC 


20410,  telephone  (202)  708-2121. 
Hearing-  or  speech-impaired  individuals 
may  access  this  number  by  calling  the 
Federal  Information  Relay  Service  on  1- 
*800-877-8339  or  (202)  708-9300.  (With 
the  exception  of  the  "800"  number, 
these  are  not  toll  firee  numbers.) 
SUPPLEMENTARY  INFORMATION:  The 
Housing  Counseling  Program  is 
authorized  by  section  106  of  the 
Housing  and  Urban  Development  Act  of 
1968  (12  U.S.C.  1701x).  HUD  enters  into 
agreement  with  qualified  public  or 
private  nonprofit  organizations  to 
provide  housing  counseling  services  to 
low-  and  moderate-income  individuals 
and  families  nationwide.  The  services 
include  providing  information,  advice 
and  assistance  to  renters,  first-time 
homebuyers.  homeowners,  and  senior 
citizens  in  areas  such  as  pre-purchase 
counseling,  financial  management, 
property  maintenance  and  other  forms 
of  housing  assistance  to  improve  the 
clients'  housing  conditions  and  meet  the 
responsibilities  of  tenancy  and 
homeownership. 

The  purpose  of  the  grant  is  to  assist 
HUD-approved  housing  counseling 
agencies  in  providing  housing 
counseling  services  to  HUD-related  and 
other  clients.  HUD  funding  of  approved 
housing  counseling  agencies  is  not 
guaranteed  and  when  funds  are 
awarded,  a  HUD  grant  does  not  cover  all 
expenses  incurred  by  an  agency  to 
deliver  housing  counseling  services. 
Counseling  agencies  must  actively  seek 
additional  funds  from  other  sources 
such  as  city,  county,  state  and  federal 
agencies  and  from  private  entities  to 
ensure  that  they  have  sufficient 
operating  funds.  The  availability  of 
housing  counseling  program  grants 
depends  upon  whether  the  U.S. 
Congress  appropriates  funds  for  this 
purpose,  the  amount  of  those  funds,  and 
the  outcome  of  the  competitions  for 
award. 

The  2001  grantees  announced  in 
Appendix  A  of  this  Notice  were  selected 
for  funding  through  a  competition 
announced  in  a  Federal  Register  notice 
published  on  February  26.  2001  (66  FR 
11841)  for  the  housing  coimseling 
program.  Applications  submitted  for 
each  competition  were  scored  and 
selected  for  funding  on  the  basis  of 
selection  criteria  contained  in  the 
Notice.  HUD  awarded  $17,548  million 
in  housing  counseling  grants  to  369 
housing  counseling  agencies 
nationwide:  340  local  agencies,  11 
intermediaries,  and  18  State  housing 
finance  agencies. 

Additionally,  HUD  distributed 
$734,500  in  noncompetitive  housing 
counseling  grants.  Specifically. 


$584,500  was  awarded  to  the  American 
Association  of  Retired  Persons  (AARP) 
to  provide  housing  counseling  services 
related  to  the  Home  Equity  Conversion 
Program  (HECM).  HUD  also  awarded  7 
housing  coimseling  grants,  totaling 
$150,000,  to  provide  Native  Americans 
with  quality  homeownership  education 
and  counseling  services,  and  to  build 
the  capacity  of  organizations  in  Indian 
Country  to  provide  housing  counseling. 
Noncompetitive  awards  are  announced 
in  Appendix  B  of  this  notice.. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development    . 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545),  the  Department  is 
publishing  the  names,  addresses,  and 
award  amounts  as  provided  in 
Appendix  A. 

The  Catalog  of  Federal  Domestic 
Assistance  number  for  this  program  is 
14.169. 

Dated:  December  27,  2001. 

lohn  C.  Weicher, 

Assistant  Secretary  for  Housing-Federal 
Housing  Commissioner. 

Appendix  A 
Competitive/SuperNOFA  Grants 

Intermediary  Organizations  (1 1) 

ACORN  HOUSING  CORPORATION,  846  N. 

Broad  Street.  Philadelphia,  PA  19130,     * 

Amount  Awarded:  Sl.032,192.00. 
Catholic  Charities  USA.  1731  King  Street. 

Suite  200,  Alexandria,  VA  22314.  Amount 

Awarded:  S97\.2S0.00. 
Citizens'  Housing  and  Planning  Association, 

18  Tremont  Street,  Suite  401,  Boston,  MA 

02108,  Amount  Awarded:  $250,000.00. 
Housing  Opportunities,  Inc..  133  Seventh 

Avenue,  P.O.  Box  9.  McKeesport.  PA 

15132,  Amount  Awarded:  SI .056,768.00. 
National  Council  of  La  Raza,  1111  19th 

Street,  NW.  Suite  1000,  Washington.  DC 

20036,  Amount  Awarded:  SI .081. 344.00. 
National  Foundation  for  Credit  Counseling. 

801  Roeder  Road,  Suite  900,  Silver  Spring, 

MD  20910.  Amount  Awarded: 

Sl.155.072.00. 
National  Urban  League,  120  Wall  Street.  New 

York,  NY  10005,  Amount  Awarded: 

Amount  Awarded:  Sl.155.072.00. 
Neighborhood  Reinvestment  Corporation, 

1325  G  Street,  NW,  Suite  800,  Washington, 

DC  20005-3100.  Amount  Awarded: 

$1,155,072.00. 
The  Congress  of  National  Black  Churches, 

Inc.,  1225  Eye  Street,  NW,  Suite  750, 

Washington,  DC  20005-3914,  Amount 

Awarded:  $712,704.00. 
The  Housing  Partnership  Network,  Inc.,  160 

State  Street.  5th  Floor.  Boston,  MA  02109. 

Amount  Awarded:  $1,130,496.00. 
West  Tennessee  Legal  Services,  Inc.,  210 

West  Main  Street,  P.O.  Box  2066,  Jackson. 

TN  38302-2066.  Amount  Awarded: 

$250,000.00. 
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State  Housing  Finance  Agencies  (18) 
Atlanta  (SHFA) 

Georgia  Housing  &  Finance  Authority,  60 
Executive  Park  South,  Atlanta,  GA  30329- 
2231.  Amount  Awarded:  $64,672.00. 

Kentucky  Housing  Corporation.  1231 
Louisville  Road.  Frankfort,  KY  40601. 
Amount  Awarded:  $49,420.00. 

Mississippi  Home  Corporation,  735  Riverside 
Drive,  P.O.  Box  23369,  Jackson,  MS  39225- 
3369,  Amount  Awarded:  $61,621.00. 

South  Carolina  State  Housing  Finance  & 
Development  Auth.,  919  Bluff  Road, 
Columbia,  SC  29201,  Amount  Awarded: 
$58,572.00. 

Virgin  Islands  Housing  Finance  Authority, 
210-3A  Altona  (Frostco  Building,  Ste  101, 
St.  Thomas.  VQ  00802.  Amount  Awarded: 
$20,000.00. 

Denver  (SHFA) 

New  Mexico  Mortgage  Finande  Authority. 
344  4th  Street  SW,  Albuquerque,  NM 
87102,  Amount  Awarded:  $115,000.00. 

North  Dakota  Housing  Finance  Agency,  P.O. 
Box  1535,  Bismarck,  ND  58502-1535, 
Amount  Awarded:  $50,000.00. 

South  Dakota  Housing  Development 
Authority.  PO  Box  1237,  Pierre.  SD  57501- 
1237.  Amount  Awarded:  $65,000.00. 

Philadelphia  (SHFA) 

Delaware  State  Housing  Authority,  Carvel 

State  Building.  801  North  French  Street— 

10th  Floor,  Wilmington,  DE  19801, 

Amount  Awarded:  $25,722.00. 
Maine  State  Housing  Authority,  353  Water 

Street,  Augusta,  ME  04330-4633.  Amount 

Awarded:  $43,967.00. 
Maryland  £)epartment  of  Housing  and 

Community  Development,  100  Conunimity 

Place,  Crownsville,  MD  21032.  Amount 

Awarded:  $24,063.00. 
New  Hampshire  Housing  Finance  Authority, 

P.O.  Box  5087,  Manchester,  NH  03108, 

Amount  Awarded:  $26,551.00. 
Pennsylvania  Housing  Finance  Agency,  2101 

North  Front  St.,  Harrisburg,  PA  17105, 

Amou/iMwarded;  $41,479.00. 
Rhode  Island  Housing  &  Mortgage  Finance 

Corporation.  44  Washington  St.. 

Providence,  RI 02903.  Amount  Awarded: 

$43,967.00. 
State  of  Michigan,  401  S.  Washington  Square. 

P.O.  Box  30044— MSHDA.  Lansing.  MI 

48909.  Amount  Awarded:  $32,357.00. 
Virginia  Housing  Development  Authority, 

601  S.  Belvidere  St.,  Richmond.  VA  23220, 

Amount  Awarded:  $29,039.00. 

Santa  Ana  (SHFA) 

Idaho  Housing  and  Finance  Association,  P.O. 
BOX  7899,  565  Myrtle.  Boise,  ID  83707- 
1899.  Amount  Awarded:  $94,191.00. 

Washington  State  Housing  Finance 
Commission,  1000  Second  Avenue.  Suite 
2700,  Seattle,  WA  98104-1046,  Amount 
Awarded:  $130,094.00.  ^ 

Local  Organizations  (340) 
Atlanta  (HOC) 

Access  Living  of  Metropolitan  Chicago.  614 

West  Roosevelt  Road,  Chicago,  IL  60607, 

Amount  Awarded:  $26,757.00. 
Affordable  Housing  Coalition,  34  Wall  Street, 

Suite  607,  Asheville,  NC  28801,  Amount 

Awarded:  $20,000.00. 


Agency  Metropolitan  Program  Services.  3210 

W.  Arthington  Street,  Chicago,  IL  60624,  _ 

Amount  Awarded:  $4,146.00. 
Alabama  Council  on  Human  Relations,  P.O. 

Drawer  1632,  319  West  Glenn  Avenue, 

Auburn,  AL  36831-1632,  Amount 

Awarded:  $15,146.00. 
Anderson  Housing  Authority,  528  West  11th 

Street,  Anderson,  IN  46016,  Amount 

Awarded:  $24,312.00. 
Appalachian  Housing  &  Redevelopment 

(Rome  Housing  Authority,  800  North  Fifth 

Avenue,  Rome,  GA  30162,  Amount 

Awarded:  S\9, 423. 00. 
Birmingham  Urban  League,  Inc.,  1717  4th 

Avenue  North,  P.O.  Box  11269, 

Birmingham,  AL  35202-1269,  Amount 

Awarded:  $29,812.00. 
C.C.CS.  of  Middle  Tennessee,  Inc..  P.O.  Box 

160328.  Nashville,  TN  37216-0328, 

Amount  Awarded:  $4,146.00. 
Campbellsville  Housing  and  Redevelopment 

Authority.  P.O.  Box  597,  400  Ingram  Ave., 

Campbellsville.  KY  42719,  Amount 

Awarded:  $10,870.00. 
Carolina  Regional  Legal  Services,  Inc.,  P.O. 

Box  479,  279  West  Evans  Street,  Florence, 

SC  29503-0479.  Amount  Awarded: 

$32,868.00. 
CEFS  Economic  Opportunity  Corporation. 

1805  S.  Banker  Street.  P.O.  Box  928. 

Effingham.  IL  62401.  Amount  Awarded: 

$16,979.00. 
CEIBA  Housing  &  Economic  Development 

Corporation,  Ave.  Lauro  Pinero  #252.  P.O. 

Box  203.  Ceiba,  PR  00735,  Amount 

Awarded:  $16,201.00. 
Central  Florida  Community  Development 

Corp..  P.O.  Box  15065,  Daytona  Beach,  FL 

32115,  Amount  Awarded:  $12,090.00. 
Chicago  Commons,  3645  West  Chicago 

Avenue,  Chicago,  IL  60651,  Amount 

Aivardec/;  $19,145.00. 
Citizens  for  Affordable  Housing,  Inc.,  1719 

West  End  Avenue,  Suite  607W.  Nashville. 

TN  37203,  Amount  Awarded:  $15,757.00. 
City  of  Albany.  Georgia,  230  S.  Jackson  St., 

Suite  315,  Albany,  GA  31701,  Amount 

Awarded:  $5,368.00. 
City  of  Bloomington.  P.O.  Box  100,  401  North 

Morton,  Bloomington,  IN  47402,  Amount 

Awarded:  $24,925.00. 
Cobb  Housing,  Inc.,  700  Sandy  Plains  Road. 

Suite  B-8,  Marietta,  GA  30066,  Amount 

Awarded:  $23,701.00. 
Community  Action  &  Community 

Development  Agency.  P.O.  Box  1788.  207 

Commerce  Circle,  SW.  Decatur.  AL  35602. 

Amount  Awarded:  $31,034.00. 
Community  Action  Agency  Huntsville/ 

Madison  &  Limestone,  3516  Stringfield 

Road,  P.O.  Box  3975.  Huntsville.  AL 

35810-0975.  Amount  Awarded; 

$27,979.00. 
Community  Action  Agency  of  Northwest  Al, 

745  Thompson  Street,  Florence,  AL  35630, 

Amount  Awarded:  $9,000.00. 
Community  Action  of  Greater  Indianapolis, 

Inc..  2445  North  Meridian  Street, 

Indianapolis.  IN  46208,  Amount  Awarded: 

$12,701.00. 
Community  and  Economic  Development 

Assoc,  of  Cook  County.  208  South  LaSalle, 

Suite  1900,  Chicago.  IL  60604-1001, 

Amount  Awarded:  $22,479.00. 


Community  Equity  Investments,  Inc.  (CEII), 

302  North  Barcelona  Street,  Pensacola,  FL 

32501,  Amount  Awarded:  $19,000.00. 
Consumer  Credit  Counseling  Service  of 

Western  NC,  50  South  French  Broad  Ave.. 

Suite  227.  Ashville,  NC  28801,  Amount 

Awarded:  $33,479.00. 
Consumer  Credit  Counseling  of  NWI,  Inc., 

3637  Grant  SU^t,  Gary,  IN  46408-1439. 

Amount  Awarded:  $20,500.00. 
Consumer  Credit  Counseling  Service  of 

Family  Counseling  CEM,  220  Coral  Sands 

Drive,  Rockledge.  FL  32055,  Atnount 

Awarded:  $16,812.00. 
Consumer  Credit  Counseling  Service  of  FL. 

Gulf  Coast,  Inc.,  5201  W.  Kennedy  Blvd., 

Suite  110,  Tampa,  FL  33609,  Amount 

Aworded.  $26,146.00. 
Consumer  Credit  Counseling  Service  of 

Forsyth  County,  Inc.,  8064  North  Point 

Boulevard,  Suite  204,  Winston-Salem,  NC 

27106,  .Amount  Awarded:  $31,034.00. 
Consumer  Credit  Counseling  Service  of 

South  FL.  11645  Biscayne  Blvd.  #205,  No. 

Miami,  FL  33181,  Amount  Awarded: 

$18,812.00. 
Consumer  Credit  Counseling  Service  of  West 

Florida,  14  Palafox  Place,  Pensacola,  FL 

32501.  Amount  Awarded:  $24,312.00. 
Cumberland  Community  Action  Program, 

Inc..  P.O.  Box  2009,  316  Green  Street. 

Fayetteville,  NC  28302,  Amount  Awarded: 

$30,000.00. 
Davidson  County  Community  Action,  Inc., 

P.O.  Box  389.  701  South  Salisbury  Street. 

Lexington,  NC  27293-0389,  Amount 

Aivan/ed.  $4,146.00. 
Dekalb  Fulton  Housing  Counseling  Center, 

Inc.,  4151  Memorial  Drive,  Suite  107-E. 

Decatur,  GA  30032,  Amount  Awarded: 

$27,979.00. 
Dupage  Homeownership  Center.  Inc..  1333 

North  Main  SU«et,  Wheaton,  IL  60187, 

Amount  Awarded:  $28,000.00. 
Economic  Opportunity  for  Savannah- 
Chatham  County  Area,  Inc.,  618  West 

Anderson  Street,  Savannah,  GA  31401. 

Amount  Awarded:  $22,479.00. 
Elizabeth  City  State  University.  1704 

Weeksville  Road,  Campus  Box  761, 

Elizabeth  City,  NC  27909.  Amount 

Awarded:  $26,145.00. 
Family  and  Children's  Services  of 

Chattanooga,  Inc.,  Osborne  Office  Park. 

6000  Building,  Suite  2300.  Chattanooga, 

TN  37411,  /Amount  Awarded.  $10,868.0a 
Family  Service  Center,  1800  Main  Street', 

Columbia,  SC  29201,  Amount  Awarded: 

$33,479.00. 
Fulton-Atlanta  Community  Action  Authority, 

Inc..  1690  Chantilly  Drive,  Atlanta.  GA 

30324,  Amount  Awarded:  $18,812.00. 
Gainesville/Hall  County  Neighborhood 

Revitalization,  P.O.  Box  642,  Gainesville. 

GA  30503.  Amount  Awarded:  $18,812.00. 
Gulf  Coast  Community  Action  Agency,  Inc., 

443  Security  Square,  P.O.  Box  519, 

Gulfport,  MS  39502-0519,  Amount 

Awarded:  $10,668.00. 
Gwiimett  Housing  Resource  Partnership,  Inc., 

3453  Holcomb  Bridge  Road.  Suite  140, 

Norcross,  GA  30092,  Amount  Awarded: 

$25,534.00. 
Hammond  Housing  Authority,  7329 

Columbia  Circle — West,  Hammond.  IN 

46324.  Amount  Awarded:  $27,979.00. 
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Homes  in  Partnership,  Inc.,  235  E.  Fifth 
Street.  P.  O.  Box  761.  Apopka,  FL  32704- 
0761,  Amount  Awarded:  $23,701.00. 
Hoosier  Uplands  Economic  Development 
Corporation,, 521  West  Main  Street, 
Mitchell,  IN  47446,  Amount  Awarded: 
515,000.00. 
Hope  of  Evansville,  Inc..  608  Cherry  Street. 
Evansville.  IN  47713.  Amount  Awarded: 
$25,534.00. 
Housing  and  Economic  Leadership  Partners, 
Inc.,  485  Huntington  Road.  Suite  200. 
Athens.  GA  30606.  Amount  Awarded: 
$21,868.00. 
Housing  and  Neighborhood  Dev.  Serv  of 
Central  Florida,  990  North  Bennett 
Avenue,  Winter  Park,  FL  32789,  Amount 
Awarded:  $20,034.00. 
Housing  Authority  of  the  Birmingham 
District,  1826  3rd  Avenue  South, 
Birmingham,  AL  35233,  Amount  Awarded: 
$24,312.00. 
Housing  Authority  of  the  City  of  Fort  Wayne, 
P.O.  Box  13489,  2013  South  Anthony 
Blvd.,  Fort  Wayne.  IN  46869-3489. 
Amount  Awarded:  $27,979.00. 
Housing  Authority  of  the  City  of  High  Point, 
500  East  Russell  Avenue,  Post  Office  Box 
1779.  High  Point,  NC  27260,  Amount 
Awarded:  $24,923.00. 
Housing  Authority  of  the  County  of  Lake,  IL, 
33928  North  Route  45,  Grayslake.  IL  60030, 
Amount  Awarded:  $5,979.00. 
Housing  Development  Corporation  of  St. 
Joseph  County,  1200  County  City  Building. 
South  Bend,  IN  46601,  Amount  Awarded: 
$20,672.00. 
Housing  Education  and  Economic 
Development.  3405  Medgar  Evers  Blvd., 
Jackson,  MS  39213.  Amount  Awarded: 
$10,868.00. 
Johnston-Lee  Community  Action,  Inc.,  P.O. 
Drawer  711, 1102  Massey  Street. 
Smithfield.  NC  27577,  Amount  Awarded: 
$20,000.00. 
Knoxville  Legal  Aid  Society,  Inc.,  502  S.  Gay 
Street.  Suite  404.  Knoxville,  TN  37902, 
Amount  Awarded:  $16,979.00. 
Lake  County,  2293  North  Main  Street,  Crown 
Point.  IN  46307,  Amount  Awarded: 
$18,201.00. 
Latin  American  Association,  2665  Buford 
Highway,  Atlanta,  GA  30324,  Amount 
Awarded:  $22,479.00. 
Latin  United  Community  Housing 
Association.  3541  W.  North  Avenue. 
Chicago,  IL  60647,  Amount  Awarded: 
$31,646.00. 
Legal  Assistance  Foundation  of  Chicago.  Ill 
West  Jackson  Blvd.,  Chicago.  IL  60604. 
Amount  Awarded:  $27,368.00. 
Legal  Services  of  Upper  East  TN,  Inc.,  311 
West  Walnut  Street,  P.O.  Drawer  360, 
Johnson  City,  TN  37605-0360,  Amount 
Awarded:  $24,312.00. 
Lincoln  Hills  Development  Corporation,  302 
Main  Street,  P.O.  Box  336.  Tell  City,  IN 
47586.  Amount  Awarded:  $10,000.00. 
Louisville  Urban  League,  1535  West 
Broadway,  Louisville,  KY  40203,  Amount 
Awarded:  $25,534.00. 
Manatee  Coalition  for  Affordable  Housing, 
Inc.,  319  6th  Avenue  West.  Bradenton.  FL 
34205.  Amount  Awarded:  $17,590.00. 
Manatee  Opportunity  Council,  Inc.,  369  6th 
Avenue  West,  Bradenton,  FL  34205, 
Amount  Awarded:  $13,312.00. 


Memphis  Area  Legal  Services,  109  N.  Main, 
2  Floor.  Memphis,  TN  38103-5013, 
Amount  Awarded:  $20,034.00. 
Miami  Beach  Community  Development 
Corporation,  1205  Drexel  Avenue.  Miami 

Beach,  FL  33139,  Amount  Awarded: 
$18,812.00. 
Mid-Florida  Housing  Partnership,  Inc.,  P.O. 

Box  1345,  330  North  Street,  Daytona 

Beach,  FL  32115,  Amount  Awarded: 

$18,812.00. 
Mobile  Housing  Board.  151  South  Claiborne 

Street,  P.  O.  Box  1345,  Mobile,  AL  36633- 

1345,  Amount  Awarded:  $31,646.00. 
Muncie  Homeownership  and  Development 

Center.  407  South  Walnut  Street,  Muncie, 

IN  47305,  Amount  Awarded:  $14,750.00. 
Northeastern  Community  Development 

Corp..  P.O.  Box  367,  Camden,  NC  27921, 

Amount  Awarded:  $14,534.00. 
Northwestern  Regional  Housing  Authority. 

P.O.  Box  2510.  Hwy.  105  Ext.,  Boone,  NC 

28607.  Amount  Awarded:  $31,646.00. 
Ocala  Housing  Authority.  233  S.W.  3RD 

Street,  Ocala.  FL  34474,  Amount  Awarded: 

$25,000.00. 
Palmetto  Legal  Services,  2109  Bull  Street, 

P.O.  Box  2267,  Columbia,  SC  29202, 

Amount  Awarded:  $5,368.00. 
Purchase  Area  Housing  Corporation.  P.O. 

Box  588,  Mayfield,  KY  42066,  Amount 

Awarded:  $15,000.00. 
Realtor-Community  Housing  Foundation, 

2250  Regency  Road,  Lexington.  KY  40503. 

Amount  Awarded:  $8,423.00. 
Residential  Resources,  Inc.,  602  Gallatin 

Road,  Suite  102,  Nashville.  TN  37206. 

Amount  Awarded:  $18,201.00. 
Rogers  Park  Community  Council,  1530  W. 

Morse  Avenue,  Chicago,  IL  60626.  Amount 

Awarded:  $14,534.00. 
Sacred  Heart  Southern  Missions  Housing 

Corp.,  6144  Highway  161  North,  P.O.  Box 

365,  Walls,  MS  38680,  Amount  Awarded: 

$21,257.00. 
Sandhills  Community  Action  Program,  Inc., 

P.O.  Box  937, 103  Saunders  Street, 

Carthage,  NC  28327-0000,  Amount 

Awarded:  $20,646.00. 
South  Suburban  Housing  Center.  18220 

Harwood  Avenue.  Suite  1.  Homewood,  IL 

60430,  Amount  Awarded:  $19,423.00. 
Spanish  Coalition  for  Housing,  4035  West 

North  Avenue,  Chicago.  IL  60639.  Amount 

Awarded.  $31,646.00. 
Tallahassee  Urban  League,  Inc..  923  Old 

Bainbridge  Road.  Tallahassee,  FL  32303. 

Amount  Awarded:  $7,812.00. 
Tenant  Services  &  Housing  Counseling.  Inc.. 

136  North  Martin  Luther  King  Blvd.. 

Lexington,  KY  40507,  Amount  Awarded: 

$30,000.00. 
The  Agricultural  &  Labor  Program,  Inc..  P.O. 

Box  3126,  Winter  Haven,  FL  33885, 

Amount  Awarded:  $3,535.00. 
The  Housing  Authority  of  the  City  of 

Montgomery,  1020  Bell  Street. 

Montgomery.  AL  36104,  Amount  Awarded: 

$33,479.00. 
Trident  United  Way,  6296  Rivers  Avenue.  P. 

O.  Box  63305,  North  Charleston,  SC  29419, 

Amount  Awarded:  $18,812.00. 
Twin  Rivers  Opportunities.  Inc.,  P.O.  Box 
1482.  New  Bern.  NC  28563. 'Ainount 

Awarded:  $9,600.00. 
Unified  Government  of  Athens-Clarke 

County,  155  E.  Washington  St.,  P.O.  Box 


1868,  Athens,  GA  30603,  Amount 

/^M'an^ec/.  $18,812.00. 
Urban  League  of  Greater  Columbus,  802  First 

Avenue,  Columbus,  GA  31901,  Amount 

Awarded:  $27,979.00. 
Wateree  Community  Action,  Inc..  Post  Office 

Box  1838, 13  South  Main  Street,  Sumter, 

SC  29150,  Amount  Awarded:  $10,000.00. 
West  Perrine  Community  Development 

Corporation,  17623  Homestead  Avenue, 

Miami,  FL  33157,  Amount  Awarded: 

$19,423.00. 
Willow  Nonprofit  Housing,  Inc.,  P.  O.  Box 

383,  200  A  Commerce  Street,  Hayneville, 

AL  36040,  Amount  Awarded:  $30,000.00. 
Wilson  Community  Improvement 

Association,  Inc.,  504  E.  Green  Street, 

Wilson,  NC  27893,  Amount  Awarded: 

$15,146.00. 
Woodbine  Community  Organization,  222 

Oriel  Avenue,  Nashville,  TN  37210, 

Amount  Awarded:  $16,368.00. 

Denver  (HOC) 

Adams  County  Housing  Authority,  7190 
Colorado  Blvd.,  Commerce  City,  CO  80022, 
Amount  Awarded:  $29,692.00. 
Anoka  County  Community  Action  Programs, 

Inc.,  1201  89th  Avenue  NE,  Suite  345, 

Anoka  County,  Blaine,  MN  55343,  Amount 

Awarded:  $4,203.00. 
Avenida  Guadalupe  Association,  1327 

Guadalupe  Street,  San  Antonio,  TX  78207. 

Amount  Awarded:  $18,579.00. 
Better  Family  Life,  Inc.,  724  North  Union, 

Suite  301,  St.  Louis,  MO  63108,  Amount 

Awarded:  $20,061.00. 
Black  Hills  Legal  Services,  Inc.,  P.O.  Box     , 

1500,  Rapid  City,  SD  57709-1500,  Amount 

Awarded:  $20,000.00. 
Boulder  County  Housing  Aufhority,  P.O.  Box 

471,  Boulder,  CO  80306,  Amount  Awarded: 

$28,950.00. 
Brothers  Redevelopment,  Inc.,  2250  Eaton 

St.,  Garden  Level.  Suite  B,  Denver,  CO 

80214,  Amount  Awarded:  $19,541.00. 
Carver  County  Housing  &  Redevelopment 

Authority,  705  Walnut  Street,  Chaska,  MN 

55318,  Amount  Awarded:  $7,687.00. 
CCCS  of  Central  Oklahoma,  Inc..  3230  N. 

Rockwell  Avenue.  Bethany,  OK  73008, 

Amount  Awarded:  $32,359.00. 
CCCS  of  Greater  Dallas,  Inc..  8737  King 

George  Dr.,  Suite  200,  Dallas,  TX  75235. 

Amount  Awarded: $38,805.00. 
CCCS  of  Greater  San  Antonio,  6851  Citizens 

Parkway,  Suite  100,  San  Antonio,  TX 

78229,  Amount  Awarded:  $7,687.00. 
CCCS  of  Salina,  1201  West  Walnut,  Salina, 

KS  67401,  Amount  Awarded:  $19,541.00. 
Cedar  City  Housing  Authority,  364  South  100 

East,  Cedar  City,  UT  84720,  Amount 

Awarded:  $3,172.00. 
Center  for  A.I.D./CCCS  of  Greater  Siouxland, 

715  Douglas  Street,  Sioux  City,  lA  51101, 

Amount  Awarded:  $16,578.00. 
Central  City  Housing  Development  Corp., 

2020  Jackson  Avenue.  New  Orleans.  LA 

70113,  Amount  Awarded:  $7,687.00. 
Chickasaw  Nation,  Division  of  Housing,  P.O. 

Box  788.  Ada.  OK  74821-0788.  Amount 

Awarded:  $12,873.00. 
City  of  Aurora — ^Home  Ownership  Assistance 

Program.  9801  E.  Colfax  Ave.,  Aurora,  CO 

80010,  Amount  Awarded:  $19,205.00. 
City  of  Des  Moines  (Services  for 

Homeowner's  Pribram  (Shop)), 
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Department  of  Community  Development, 

602  East  1st  Street,  Des  Moines,  lA  50309- 

1881,  Amount  Awarded:  $4,723.00. 
City  of  Fort  Worth,  Housing  Department, 

1000  Throckmorton  Street.  Fort  Worth,  TX 

76102.  Amount  Awarded:  $30,655.00. 
City  of  San  Antonio,  115  Plaza  de  Armas. 

Suite  230,  San  Antonio.  TX  78205.  Amount 

Awarded:  $30,433.00. 
City  Vision  Ministries,  Inc.,  1321  N.  7th 

Street,  Kansas  City,  KS  66101,  Amount 

A  warded:  $3 ,24 1 .00. 
Colorado  Housing  Enterprises/Colorado 

Rural  Housing  Dev  Corp,  3621  West  73rd 

Avenue,  Suite  C,  Westminster,  CO  80030, 

Amount  Aworded;  $3,241.00. 
Community  Action  Agency  of  Oklahoma  City 

and  OK/CN  Counties,  1900  NW  10th 

Street,  Oklahoma  City,  OK  73106,  Amount 

Awarded:  $18,466.00. 
Community  Aaction  for  Suburban  Hennepin, 

33  10th  Avenue  South,  Suite  150,  Hopkins, 

MN  55343,  Amount  Awarded:  $27,691.00. 
Community  Action  Project  of  Tulsa  County, 

717  S.  Houston  Ave,  Suite  200.  Tulsa,  OK 

74127,  Amount  Awarded:  $22,283.00. 
Community  Action  Services,  257  East  Center 

Street,  Provo,  UT  84606,  Amount  Awarded: 

$26,500.00. 
Community  Action,  Inc.  of  Rock  and 

Walworth  Counties,  2300  Kellog  Avenue, 

Janesville,  WI  53546,  Amount  Awarded: 

$12,000.00. 
Community  Development  Authority  of  the 

City  of  Madison,  215  Martin  Luther  King 

Jr  Blvd^  Ste  318,  P.O.  Box  1785,  Madison, 

WI  53701-1785,  Amount  Awarded: 

$31,618.00. 
Community  Development  Corporation  of 

Brownsville,  1150  E.  Adams  St.,  Second 

Floor,  Brownsville,  TX  78520,  Amount 

Aworded;  $33,841.00. 
Cqmmunity  Development  Support 

Association  (CDSA),  2615  E.  Randolph, 

Enid,  OK  73701,  Amount  Awarded: 

$17,540.00. 
Community  Services  League,  300  W.  Maple, 

P.O.  Box  4178,  Independence,  MO  64051, 

Amount  Awarded:  $25,690.00. 
Crawford-Sebastian  Community 

Development  Council,  Inc.,  4831  Armour, 

P.O.  Box  4069,  Fort  Smith,  AR  72914, 

Amount  Awarded:  $16,876.00. 
Crowley's  Ridge  Development  Council,  Inc., 

249  S.  Main,  P.O.  Box  1497,  Jonesboro,  AR 

72401,  Amount  Awarded:  $13,836.00. 
Dallas  Urban  League,  4315  South  Lancaster 

Road,  Dallas,  TX  75216,  Amount  Awarded: 

$9,688.00. 
District  7  Human  Resources  Development 

Council  7  North  31st  Street,  P.O.  Box  2016, 

Billings,  MT  59103  Amount  Awarded: 

$16,800.00. 
ETRAD  (Education,  Training,  Research  and 

Development)  608  E.  Cherry  Street,  Suite 

101,  P.O.  Box  10298,  Columbia,  MO  65201 

Amount  Awarded:  $14,874.00. 
East  Arkansas  Legal  Services,  2126  E. 

Broadway,  P.O.  Box  1149,  West  Memphis, 

AR  72303,  Amount  Awarded:  $17,540.00. 
Family  Housing  Advisory  Services,  Inc.;  2416 

Lake  Street,  Omaha,  NE  68111,  Amount 

Awarded:  $38,805.00. 
Family  Life  Center/Utah  State  University, 

493  North  700  East,  Logan,  UT  84321, 

Amount  Awarded:  $11,391.00. 


Family  Management  Credit  Counselors.  Inc. 

(FMCCI),  1409  W.  4th  Street,  Waterloo.  lA 

50702,  Amount  Awarded:  $10,000.00. 
Family  Service  Agency,  4504  Burrow  Drive, 

P.O.  Box  16615,  North  Little  Rock,  AR 

72231-6615,  Amount  Awarded: 

$26,951.00. 
Greater  Kansas  City  Housing  Information 

Center,  3810  Paseo,  Kansas  City,  MO 

65109-2721,  Amount  Awarded: 

$38,583.00. 
Gulf  Coast  Community  Services  Association, 

5000  Gulf  Freeway  Building  #1,  Houston, 

TX  77023,  Amount  Awarded:  $3,760.00. 
Hawkeye  Area  Community  Action  Program, 

Inc..  1515  Hawkeye  Drive,  P.O:  Box  490, 

Hiawatha,  lA  52233-0490.  Amount 

Awarded:  $23,987.00. 
High  Plains  Community  Development  Corp. 

Inc..  130  East  Second  Street,  Chadron,  NE 

69337,  Amount /^warded;  $27,1 73.00. 
Housing  and  Credit  Counseling,  Inc.,  1195 

SW  Buchanan,  Suite  101.  Topeka.  KS 

66604-1183,  Amount  Awarded: 

$24,209.00. 
Housing  Authority  of  the  City  of  Lawton,  OK. 

609  Southwest  F  Avenue,  Lawton,  OK 

73501,  Amount  Awarded:  $3,241,00. 
Housing  Authority  of  the  City  of  Muskogee 

220  North  40th  Street,  Muskogee.  OK 

74401,  Amount  Awarded:  $30,655.00. 
Housing  Authority  of  the  City  of  Stillwater, 

807  S.  Lowry,  Stillwater,  OK  74074, 

Amount  Awarded:  $2,500.00. 
Housing  Options  Provided  for  the  Elderly, 

4265  Shaw  Avenue,  St.  Louis,  MO  63110, 

Amount  Awarded:  $10,000.00. 
Housing  Partners  of  Tulsa,  Inc.,  P.O.  Box 

6369,  Tulsa,  OK  74148,  Amount  Awarded: 

$32,137.00. 
In  Affordable  Housing,  Inc.,  1200  John 

Barrow  Rd.,  Ste  109,  Little  Rock,  AR  72205, 

Amount  Awarded:  $13,836.00. 
Interfaith  of  Natrona  County,  Inc.,  1514  East 

#12th  Street,  #303,  Casper,  WY  82601, 

Amount  Awarded:  $10,000.00. 
Justine  Petersen  Housing  &  Reinvestment 

Corp.,  5031  Northrup,  St.  Louis,  MO 

63110,  Amount  Awarded:  $24,950.00. 
Lafayette  Consolidated  Government,  P.O.  Box 

401 7-C,  Lafayette,  LA  70502-4017, 

Amount  Awarded:  $15,837.00 
Legal  Aid  of  Central  Texas,  2201  Post  Road, 

Suite  104,  Austin,  TX  78704,  Amount 

Awarded:  $37,102.00. 
Legal  Aid  Society  of  Albuquerque.  Inc.,  121 

Tijeras  NE,  Suite  3100.  Albuquerque,  NM 

87125-5486,  Amount  Awarded: 

$27,173.00. 
Legal  Services  of  Eastern  Missouri,  Inc.,  4232 

Forest  Park  Avenue,  St.  Louis,  MO  63108, 

Amount  Atvarded;  $17,540.00. 
Lincoln  Action  Program,  Inc.,  210  O  Street, 

Lincoln,  NE  68508.  Amount  Awarded: 

$29,174.00. 
Marshall  Housing  Authority,  1401  Poplar 

Street.  P.O.  Box  609,  Marshall,  TX  75671, 

Amount /^warded:  $3,463.00. 
Neighbor  to  Neighbor,  Inc.,  424  Pine  Street, 

Suite  203,  Fort  Collins,  CO  80524,  Amount 

Awarded:  $22,505.00. 
Norman  Housing  Authority.  700  N.  Berry 

Rd.,  Norman,  OK  73069,  Amount  Awarded: 

$20,282.00. 
North  Louisiana  Legal  Assistance 

Corporation,  200  Washington  Street,  P.O. 


Box  3325.  Monroe,  LA  71201,  Amount 

Awarded:  $26,210.00. 
Northeast  Denver  Housing  Center.  1735 

Gaylord  St.,  Denver,  CO  80206,  Amount 

Awarded:  S5.242.0O. 
Northeast  Kansas  Community  Action 

Program  (NEK-CAP.  Inc.),  Community 

Services  Department.  P.O.  Box  380, 

Hiawatha.  KS  66434,  Amount  Awarded: 

$9,168.00. 
Northwest  Montana  Human  Resources.  Inc., 

214  Main,  P.O.  Box  8300.  Kalispell.  MT 

59904-1300,  Amount  Awarded:  $3,241.00. 
Oglala  Sioux  Tribe  Partnership  for  Housing. 

Inc..  P.O.  Box  3001.  Pine  Ridge,  SD  57770. 

Amount  Aivarded;  $11,613.00. 
OurCasas  Resident  Council.  Inc.,  3006 

Guadalupe  Street,  San  Antonio.  TX  78207, 

Amount  Awarded:  $3,463.00. 
Parish  of  Jefferson,  Community  Action 

Programs  (JEFFCAP),  1221  Elmwood  Park 

Blvd.,  Suite  402,  Jefferson.  LA  70123. 

Amount  Awarded:  $19,541.00. 
Senior  Housing,  Inc..  2021  East  Hennipin. 

Minneapolis,  MN  55413.  Amount 

Awarded:  $24,950.00. 
Southeastern  North  Dakota  Community 

Action  Agency.  3233  South  University 

Drive.  P.O.  Box  2683.  Fargo.  ND  58104, 

Amount  Awarded:  $14,000.00. 
Southern  Minnesota  Regional  Legal  Service, 

700  Minnesota  Building.  46  East  Fourth 

Street.  St.  Paul.  MN  55101,  Amount 

Awarded:  $19,319.00. 
Southwest  Community  Resources,  295  Cirard 

Street,  Durango,  CO  81301,  Amount 

Awarded:  $5,686.00. 
St.  Martin,  Iberia,  Lafayette  Community 

Action  Agency.  Inc..  501  St.  John  Street, 

P.O.  Box  3343,  Lafayette.  LA  70502. 

Amount  Awarded:  $20,802.00. 
St.  Mary  Community  Action  Committee 

Assoc.,  Inc.,  P.O.  Box  271,  Franklin.  LA 

70538,  Amount  Awarded:  $5,983.00. 
St.  Paul  Housing  Information  Office.  25  West 

Fourth  Street,  Room  150,  St.  Paul.  MN 

55102,  Amount  Awarded:  $21,764.00. 
St.  Paul  Urban  League,  401  Selby  Avenue.  St. 

Paul,  MN  55102,  Amount  Awarded: 

$26,431.00. 
Summit  Housing  Authority.  106  N.  Ridge 

Street,  P.O.  Box  188,  Breckenridge.  CO 

80424,  Amount  Awarded:  $3,241.00. 
Tarrant  County  Housing  Partnership,  Inc.. 

603  West  Magnolia  Ave,  Suite  207.  Ft. 

Worth,  TX  76104,  Amount  Awarded: 

$3,241.00. 
Universal  Housing  Development  Corp.,  P.O. 

Box  846.  Russellville,  AR  72811,  Amount 

Awarded:  $24,728.00. 
Urban  League  of  Wichita,  Inc..  1802  East  13th 

Street  N.,  Wichita.  KS  67214,  Amount 

Awarded:  $4,501.00. 
Walker's  Point  Development  Corp,  9J4  S.  5th 

Street,  Milwaukee,  WI  53204.  Amount 

Awarded:  $8,947.00. 
West  Central  Missouri  Community  Action 

Agency,  106  W.  4th,  P.O.  Box  125. 

Appleton  City.  MO  64724,  Amount 

Awarded;  $35,620.00. 
Women's  Opportunity  &  Resource 

Development,  127  N.  Higgins.  Missoula, 

MT  59802,  Amount  Awarded:  $6,426.00. 
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Philadelphia  (HOC) 

Affordable  Homes  of  Millville  Ecumenical 
(AHOME),  Inc..  P.O.  Box  241,  Millville.  NJ 
08332.  Amount  Awarded:  $17,340.00. 
Albany  County  Rural  Housing  Alliance,  Inc.. 
P.O.  Box  407,  24  Martin  Road, 
Voorheesville,  NY  12186.  Amount 
AwQrded:  $18,376.00. 
Anne  Arundel  Co.  Economic  Opportimity 
Committee.  Inc..  251  West  Street. 
Annapolis.  Anne  Arundel,  MD  21401, 
Amount  Awarded:  $10,779.00. 
Arundel  Community  Development  Services. 
Inc..  2660  Riva  Road.  Suite  210.  Annapolis. 
MD  21401.  Amount  Awarded:  $19,800.00. 
Asian  Americans  for  Equality.  Inc..  Ill 
Division  Street,  New  York.  NY  10002, 
Amount  Awarded:  $18,721.00. 
Bayfront  Nato,  Inc.,  312  Chestnut  Street.  Erie. 

PA  16507.  Amount  Awarded:  $3,078.00. 
Belmont  Shelter  Corporation.  1195  Main 
Street,  Buffalo.  NY  14209-2196,  Amount 
A*varc/ed.  $19,425.00. 
Berks  Community  Action  Program/Budget 
Counceling  Center,  Post  Office  Box  22, 
Berks  County.  Reading.  PA  19603-0022. 
Amount  Awarded:  $19,425.00. 
Better  Housing  League  of  Greater  Cinti.  2400 
Reading  Road.  Cincinnati,  OH  45202. 
Amount  Awarded:  $18.3761)0. 
Better  Neighborhoods  Incojporated,  986 
Albany  Street.  Schenectady,  NY  12307, 
Amount  Awarded:  $20,500.00. 
Bishop  Sheen  Ecumenical  Housing 
Foundation,  Inc..  935  East  Avenue.  Suite 
.300,  Rochester,  NY  14607,  Amount 
Awarded:  $15,268.00. 
Burlington  County  Community  Action 
Pro-am.  718  Route  130  South.  Burlington. 
NJ  08016,  Amount  Awarded:  $14,578.00. 
Catholic  Charities,  Diocese  of  Metuchen. 
540-550  Route  22  East,  Brigewater. 
Somerset,  NJ  08807,  Amount  Awarded: 
$14,923.00. 
Center  City  Neighborhood  Development 
Corporation,  1824  Main  Street,  Niagara 
Falls.  NY  14305,  Amount  Awarded: 
$20,500.00.  ' 
Chautauqua  Opportunities.  Inc..  17  West 
-Courtney  Street.  Dunkirk.  NY  14048. 
Amount  Awarded:  $20,500.00. 
Chester  Community  Improvement  Project, 
412  Avenue  of  the  States,  Chester.  PA 
19016,  Amount  Awarded:  $20,150.00. 
Citizen  Action  of  New  Jersey.  400  Main 
Street.  Hackensack.  NJ  07601,  Amount 
Awprded:  S\9A25. 00. 
City  of  Frederick.  100  South  Market  Street, 
Frederick  County.  Frederick,  MD  21701, 
Amount  A  warded:  $8,000.00. 
Coastal  Enterprises.  Inc..  36  Water  Street. 
P.O.  Box .268.  Wiscasset.  ME  04578. 
Amount  Awarded:  $20.15aOO. 
Commission  on  Economic  Opportunity,  165 
Amber  Lane.  Wilkes-Barre.  PA  18703. 
Amount  Awarded:  519.067.00. 
Communities  Organized  to  Improve  Life: 
CEDC.  11  South  CarroUton  Avenue, 
Baltimore,  MD  21223.  Amount  Awarded: 
$4,909.00. 
Community  Access  Unlimited.  Inc..  80  West 
Grand  Street,  Elizabeth,  NJ  07202.  Amount 
Awarded:  $8,016.00. 
Community  Action  Commission  of  Belmont 
CTY.  410  Fox-Shannon  Place.  St. 
Clairsville.  OH  43950.  Amount  Awarded: 
$4,563.00. 


Community  Action  Commission  of  Fayette 
County,  Inc.,  324  East  Court  Street.  Fayette 
County,  OH  43160,  Amount  Awarded: 
$12,851.00. 
Community  Action  Committee  of  the  Lehigh 
Valley.  Inc..  651  East  Broad  Street. 
Bethlehem.  PA  18018,  Amount  Awarded: 
$16,649.00. 
Community  Action  Program  Madison 
County.  3  East  Main  Street.  P.O.  Box  249, 
Morrisville,  NY  13408,  Amount  Awarded: 
$18,721.00. 
Community  Action  Southwest,  315  East 
Hallam  Avenue.  Washington,  PA  15301, 
Amount  Awarded:  $17,000.00. 
Community  Assistance  Network,  Inc.,  7701 
Dunmanway,  Baltimore,  MD  21222. 
Amount  Awarded:  $18,721.00. 
Community  Development  Corporation  of 
Long  Island.  2100  Middle  Country  Road, 
Centereach.  NY  11720.  Amount  Awarded: 
$19,067.00. 
Community  Housing.  Inc.,  613  Washington 
Street.  Wilmington,  DE  19801.  Amount 
Awarded:  $14,578.00. 
Consumer  Credit  Counseling  Service  of 
Greater  Washington,  15847  Crabbs  Branch 
Way,  Rockville,  MD  20855.  Amount 
Awarded:  $12,506.00. 
Cortland  Housing  Assistance  Council,  Inc., 
159  Main  Street,  Cortland,  NY  13045, 
Amount  Awarded:  $12,000.00. 
County  Commissioners  of  Carroll  County.  10 
Distillery  Drive.  Suite  101.  Westminster, 
MD  21157-5194,  Amount  Awarded: 
$18,721.00. 
Credit  Counseling  Centers,  Inc.,  Ill  Westcott 
Road.  South  Portland.  ME  04106,  Amount 
Awarded:  $19,800.00. 
Cypress  Hills  Local  Development  Corp.,  625 
Jamaica  Avenue,  Kings  County,  Brooklyn, 
NY  11208,  Amount  Awarded:  $19,425.00. 
Detroit  Non-Profit  Housing  Corporation,  1200 
Sixth  Street  Suite  404,  Detroit.  MI  48226, 
Amount  Awarded:  $15,268.00. 
Druid  Heights  Community  Development 
Corporation,  1821  Mc  Culloh  Street, 
Baltimore,  MD  21217,  Amount  Awarded: 
$10,434.00. 
Fair  Housing  Contact  Service,  333  South 
Main  Street— Suite  300.  Akron.  OH  44308. 
Amount  Awarded:  $6,290.00. 
Family  Service — Upper  Ohio  Valley.  51 
Eleventh  Street.  Wheeling.  WV  26003. 
Amount  Awarded:  $12,160.00. 
Fayette  County  Community  Action  Agency, 
Inc..  137  N.  Beeson  Avenue.  Uniontown, 
PA  15401.  Amount  Awarded:  $15,000.00. 
First  State  Community  Action  Agency.  Inc.. 
308  North  Railroad  Avenue,  P.O.  Box  877, 
Georgetown,  DE  19947,  Amount  Awarded: 
$15,268.00. 
Garfield  Jubilee  Association,  Inc.,  5138  Penn 
Avenue,  Pittsburgh,  PA  15224,  Amount 
Awarded:  $15,000.00. 
Greater  Boston  Leagal  Services.  Inc..  197 
Friend  Street,  Boston,  MA  02114,  Amount 
Awarded:  $20,150.00. 
Greater  Erie  Community  Action  Committee. 
18  West  9th  Street.  Erie.  PA  16501, 
Amount  Awarded:  $2,500.00. 
Hampton  Redevelopment  &  Housing 
Authority,  P.O.  Box  280,  22  Lincoln  Street, 
Hampton,  VA  23669,  Amount  Awarded: 
$8,016.00. 


Harford  County,  15  South  Main  Street— Suite 
106,  Harford  County,  Bel  Air,  MD  21014, 
Amount  Awarded:  $15,959.00. 
Harlem  Park  RevitaHzation  Corporation,  1017 
Edmondson  Avenue,  Baltimore,  MD  21223. 
Amount  Awarded:  $12,160.00. 
Hispanic  American  Organization,  136  S.  4th 
Street,  Allentown,  PA  18102,  Amount 
Awarded:  $14,232.00. 
Home  Partnership,  Inc.,  1221  B  Brass  Mill 
Road,  Belcamp,  MD  21017,  Amount 
Awarded:  S1\A70.00. 
Housing  Association  of  Delaware  Valley, 
1500  Walnut  Street,  Suite  601 , 
Philadelphia,  PA  19102,  Amount  Awarded: 
$10,434.00. 
Housing  Authority  of  the  County  of  Butler, 
114  Woody  Drive.  Butler.  PA  16001, 
Amount  Awarded:  $16,649.00. 
Housing  Coalition  of  Central  Jersey,  78  New 
Street,  New  Brunswick,  NJ  08901,  Amount 
Awarded:  $14,923.00. 
Housing  Consortium  for  Disabled 
Individuals,  4040  Market  Street, 
Philadelphia,  PA  19104,  Amount  Awarded: 
$16,995.00. 
HousingCouncil  Of  York,  Inc.,  116  North 
George  Street,  York  County,  York,  PA 
17401,  Amount  Awarded:  $19,425.00. 
Housing  Counseling  Services,  Inc.,  2430 
Ontario  Road  N.W.,  Washington,  DC 
20009,  Amount  Awarded:  $14,232.00. 
Housing  Initiative  Partnership,  Inc.,  4310 
Gallatin  Street,  3rd  Floor,  Hyattsville,  MD 
20781.  Amount  Awarded:  $17,685.00. 
Housing  Opportunity  Made  Equal,  2201  West 
Broad  St— Suite  200,  Richmond,  VA  23220, 
Amount  Awarded:  $20,500.00. 
Housing  Partnership  for  Morris  County,  Inc., 
22  East  Blackwell  Street,  Dover,  NJ  07801, 
Amount  Awarded:  $20,150.00. 
Isles  Inc.,  10  Wood  Street,  Trenton,  NJ  08618, 

Amount  Awarded:  $16,304.00. 
Jamaica  Housing  Improvement,  Inc  161-10 
Jamaica  Avenue,  Suite  601,  Jamaica.  NY 
11432,  Amount  Awarded:  $19,067.00. 
Jersey  Counseling  and  Housing  Development, 
Inc..  1840  South  Broadway,  Camden  City, 
NJ  08104.  Amount  Awarded:  $8,362.00. 
Kanawha  Institute  for  Social  Research  and 
Action,  124  Marshall  Avenue,  Dunbar,  WV 
25064,  Amount  Awarded:  $20,500.00. 
Long  Island  Housing  Services,  Inc.,  3900 
Veterans  Memorial  Highway-Suite  251, 
Bohemia,  NY  11716,  Amount  Awarded: 
$20,500.00. 
Lutheran  Housing  Corporation,  13944  Euclid 
Avenue,  Suite  208,  East  Cleveland,  OH 
44112,  Amount  Awarded:  $10,779.00. 
Lynchburg  Community  Action  Group,  Inc, 
926  Commerce  Street,  Lynchburg,  VA 
24504,  Amount  Awarded:  $16,649.00. 
Margert  Community  Corporation,  1931  Mott 
Avenue,  Room  412.  Far  Rockaway.  NY 
11691.  Amount  Awarded:  $19,067.00. 
Marshall  Heights  Community  Dev.,  Org,  3939 
Benning  Road  NE.  Washington.  DC  20019. 
Amount  Awarded:  $19,067.00. 
Maryland  Rural  Development  Corporation. 
P.O.-Box  4848.  Annapolis,  MD  21403, 
Amount  Awarded:  $15,613.00. 
Metro  Interfaith  Services,  Inc.  21  New  Street. 
Binghamton.  NY  13903.  Amount  Awarded: 
$10,000.00. 
Michigan  Housing  Counselors,  Inc.,  237  S.B. 
Gratiot  Avenue,  Mt.  Clemens,  MI  48043, 
Amount  Awarded:  $15,959.00. 
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Middle  East  Community  Development  Corp., 

730  North  CoUington  Avenue,  Baltimore, 

MD  21205,  Amount  Awarded:  $13,196.00. 
Monmouth  County  Board  of  Chosen 

Freeholders,  P.O.  Box  1255,  Freehold,  NJ 

07728,  Amount  Awarded:  $14,578.00. 
NCALL  Research,  Inc.,  20  East  Division 

Street,  P.O.  Box  1092,  Dover,  DE  19903- 

1092,  Amount  Awarded:  $19,425.00. 
Near  Northeast  Community  Improvement 

Corporation,  1326  Florida  Avenue — N.E.. 

Washington.  DC  20002.  Amount  Awarded: 

$17,685.00  . 
Neighborhood  House,  Inc.,  1218  B  Street, 

New  Castle  County,  Wilmington,  DE 

19801,  Amount  Awarded:  $14,578.00. 
Neighbortiood  Housing  Services  of  New 

Britain.  Inc.  223  Broad  Street.  New  Britian. 

CT  06053,  Amount  Awarded:  $17,340.00. 
Neighborhood  Housing  Services  of  NYC,  121 

W.  27th  Street,  4th  Floor,  New  York,  NY 

10001,  Amount  Awarded:  $19,067.00. 
Neighbors  Helping  Neighbors,  Inc.,  443  39th 

Street,  Brooklyn,  NY  11232.  Amount 

Awarded:  $19,425.00. 
Northfield  Community  LDC  of  SI,  Inc.,  160 

Heberton  Avenue,  Staten  Island,  NY  10302, 

Amount  Awarded:  $19,425.00. 
Northwest  Counseling  Service,  Inc..  5001 

North  Broad  Street,  Philadelphia,  PA 

19141,  Amount  Awarded:  $17,685.00. 
Oakland  County  Michigan,  1200  North 

Telegraph  Road  Oakland  County,  Pontiac, 

MI  48341-9901,  Amount  Awarded: 

$13,542.00. 
Office  of  Human  Affairs,  6060  Jefferson 

Avenue,  Suite  12C,  P.O.  Box  37,  Newport 

News,  VA  23607,  Amount  Awarded: 

$11,470.00. 
Open  Housing  Center,  Inc.,  45  John  Street, 

Suite  #308,  New  York,  NY  10038,  Amount 

Awarded:  $17,340.00. 
Opportunities  for  Chenango,  Inc.,  P.O.  Box 

470, 44  West  Main  Street,  Norwich,  NY 

13815-0470,  Amount  Awarded: 

$11,280.00. 
People  Incorporated  of  Southwest  Virginia, 

1173  West  Main  Street,  Abington,  VA 

24210,i4mount  Awarded:  $10,000.00. 
Philadelphia  Council  for  Community 

Advancement,  100  North  17th  Street,  Suite 

700,  Philadelphia,  PA  19107,  Amount 

Awarded:  $19,425.00. 
Phoenix  Non-Profit  Housing  Corp.,  1640 

Porter  Street,  Detroit,  MI  48216.  Amount 

Awarded:  $5,599.00. 
Piedmont  Housing  Alliance,  515  Park  Street, 

Charlottesville,  VA  22902,  Amount 

Awarded:  $14,578.00. 
Plymouth  Redevelopment  Authority,  11 

Lincoln  Street,  Plymouth,  MA  02360, 

Amount  Awarded:  $20,500.00. 
Prince  William  County,  8033  Ashton 

Avenue,  Suite  105,  Manassas,  VA  20109, 

Amount  Awarded:  $18,721.00. 
Putnam  County  Housing  Corporation,  11 

Seminary  Hill  Road,  Carmel,  NY  10512. 

Amount  Awarded:  $20,500.00. 
Quincy  Community  Action  Programs,  Inc., 

1509  Hancock  Street,  Norfolk  County, 

Quincy,  MA  02169,  Amount  Awarded: 

$10,500.00. 
Rockland  Housing  Action  Coalition,  Inc.  747 

Chestnut  Street,  Chestnut  Ridge,  NY  10977, 

Amount  Awarded:  $19,425.00. 


Rural  Sullivan  County  Housing  Opp.,  Inc. 

P.O.  Box  1497,  Moiiticello,  NY  12701. 

Amount  Awarded:  $15,000.00. 
Rural  Ulster  Preservation  Company,  Inc.,  289 

Fair  Street.  Ulster  County,  Kingston,  NY 

12401.  Amount  Awarded:  $18,000.00. 
Schuylkill  Community  Action,  225  North 

Centre  Street.  Pottsville.  PA  17901, 

Amount  Awarded:  $18,000.00. 
Senior  Citizens  United  Community  Services 

of  CC,  bic.  146  Black  Horse  Pike,  Mt. 

Ephraim,  NJ  08059,  Amount  Awarded: 

$15,268.00. 
Shore  Up!,  Inc..  520  Snow  Hill  Road.  P.O. 

Box  430,  Salisbury,  MD  21803,  Amount 

Awarded:  $15,613.00. 
Skyline  Cap,  Inc.  P.O.  Box  588.  Madison.  VA 

22727.  Amount  Awarded:  $8,362.00. 
Somerset  County  Coalition  on  Affordable 

Housing,  One  West  Main  Street.  2nd  Floor. 

Somerville,  NJ  08876.  Amount  Awarded: 

$18,376.00. 
Southern  Maryland  Tri-County  Community 

Action  Committee,  Inc.  P.O.  Box  280. 

Hughesville,  MD  20637,  Amount  Awarded: 

$11,124.00. 
Southside  Community  Development  & 

Housing  Corp..  1624  Hull  Street, 

Richmond.  VA  23224.  Amount  Awarded: 

$10,088.00. 
St.  Ambrose  Housing  Aid  Center,  321  East 

25th  Street.  Baltimore.  MD  21218.  Amount 

Awarded:  $20,500.00. 
St.  James  Community  Development 

Corporation,  260  Broadway,  Suite  300, 

Newark,  NJ  07104,  Amount  Awarded: 

$10,088.00. 
Tabor  Community  Services  Inc,  439  East 

King  St.,  Lancaster,  PA  17602,  i4mounf 

Awarded:  $19,425.00. 
Telamon  Corporation.  4913  Fithzhugh 

Avenue,  Suite  202,  Richmond,  VA  23230, 

Amount  Awarded:  $13,887.00. 
The  Housing  Council  in  the  Monroe  County 

Area.,  183  East  Main  Street,  Suite  1100, 

Rochester,  NY  14604,  Amount  Awarded: 

$20,150.00. 
The  Southeastern  Tidewater  Opportunity 

Project,  Inc.,  2551  Almeda  Avenue, 

Norfolk,  VA  23513,  Amount  Awarded: 

$8,016.00. 
The  Trehab  Center,  10  Public  Avenue,  P.O. 

Box  366,  Montrose,  PA  18801,  Amount 

Awarded:  $19,425.00. 
Total  Action  Against  Poverty  (TAP),  145 

Campbell  Avenue,  S.W.,  Roanoke,  VA 

24001-2868,  Amount  Awarded: 

$17,340.00. 
Trcil  Services,  Inc.,  900  Rebecca  Avenue, 

Wilkinsburg,  PA  15221,  Amount  Awarded: 

$8,362.00. 
Tri-Churches  Housing,  Inc.,  815  Scott  Street, 

Baltimore,  MD  21230,  Amount  Awarded: 

$15,000.00. 
Tri-County  Community  Action  Agency,  Inc., 

110  Cohansey  Street.  Bridgeton,  NJ  08302. 

Amount  y^worded;  $8,707.00. 
United  Neighborhood  Centers  of  Lackawanna 

County,  Inc.,  410  Olive  Street,  Scranton, 

PA  18509.  Amount  Awarded:  $14,Sf23.00. 
Universal  Credit  Consulting  Services.  Inc.. 

531  Market  Street.  Zanesville,  OH  43701- 

3610.  Amount  Awarded:  $8,016.00. 
University  Legal  Services,  300  I  Street,  NE, 

Suite  202,  Washington,  IX:  20002,  Amount 

Awarded:  $18,376.00. 


Urban  League  of  Rhode  Island,  Inc.,  246 

Prairie  Avenue,  Providence  County, 

Providence,  RI  02905,  Amount  Awarded: 

$19,425.00. 
Urban  League  of  Union  County,  Inc.,  272 

North  Broad  St.,  Elizabeth.  NJ  07207. 

Amount  Awarded:  $12,506.00. 
Washington  County  Community  Action 

Council,  Inc.,  101  Summit  Avenue, 

Hagerstown,  MD  21740,  Amount  Awarded: 

$15,954.00. 
Washtenaw  Homebuyers  Program,  2301  Piatt 

Road.  Ann  Arbor.  Ml  48014,  Amount 

Awarded:  $3,873.00. 
Westchester  Residential  Opportunities,  Inc, 

470  Mamaroneck  Avenue,  Suite  410,  White 

Plains,  NY  10605,  Amount  Awarded: 

$20,500.00. 
YWCA  of  New  Castle  County,  233  King 

Street,  Wilmington.  DE  19801.  Amount 

Awarded:  $19,425.00. 

Santa  Ana  (HOC) 

Administration  of  Resources  and  Choices. 

209  South  Tucson  Blvd.,  P.O.  Box  86802. 

Tucson.  AZ  85754.  Amount  Awarded: 

$22,655.00. 
CCCS  of  Alaska.  208  East  4th  Avenue. 

Anchorage,  AK  99501,  Amount  Awarded: 

$46,422.00. 
CCCS  of  Central  Valley  Inc..  4969  E. 

McKinley.  Suite  #107.  Fresno.  CA  93727, 

Amount  Awarded:  $41,260.00. 
CCCS  of  East  Bay.  333  Hegenberger  Rd.  Suite 

710,  Oakland.  CA  94621,  Amount 

Awarded:  $62,965.00. 
CCCS  of  Los  Angeles,  500  Citadel  Drive, 

Suite  300,  Los  Angeles,  CA  90040,  Amount 

Awarded:  $18,004.00. 
CCCS  of  Mid  Counties,  2575  Grand  Canal 

Blvd.,  Suite  100,  Stockton,  CA  95207, 

Amount  Awarded:  $19,043.00. 
CCCS  of  Orange  County,  P.O.  Box  11330,    - 

1920  Old  Tustin  Avenue.  Santa  Ana.  CA 

92711-1330.  Amount  Awarded: 

$55,725.00. 
CCCS  of  San  Diego  and  Imperial  Counties. 

1550  Hotel  Circle  N.  Suite  110,  San  Diego, 

CA  92108-2907,  Amount  Awarded: 

$20,593.00. 
CCCS  of  South  Nevada.  3650  S.  Decatur. 

Suite  30,  Las  Vegas,  NV  89103,  Amount 

Awarded:  $42,810.00. 
Central  Oregon  Comm  Action  Agency 

Network,  2303  SW  First  Street,  Redmond. 

OR  97756.  Amount  Awarded:  $35,000.00. 
Chicanos  Por  La  Causa,  Inc.,  1112  East 

Buckeye  Road,  Phoenix,  AZ  85034, 

Amount  Awarded:  $43,849.00. 
City  of  Anaheim  Housing  Authority.  201  S. 

Anaheim  Blvd.,  Ste.  203,  Anaheim.  CA 

92805.  Amount  Awarded:  $13,864.00. 
City  of  Vacaville,  Office  of  Housing  and 

Redevelopment,  40  Eldridge  Avenue,  Suite  ' 

2,  Vacaville.  CA  95688.  Amount  Awarded: 

$39,198.00. 
Conununity  Action  Agency.  124  New  6th 

Street.  Lewiston.  ID  83501 ,  Amount 

Awarded:  $19,554.00. 
Community  Housing  &  Credit  Counseling 

Center  (CHCCC).  1001  Willow  St.,  Chico, 

CA  95928,  Amount  Awarded.  $35,058.00. 
Community  Housing  &  Shelter  Services,  PO 

Box  881.  Modesto.  CA  95353,  Amount 

Awarded:  $33,507.00. 
Community  Housing  Resource  Center,  5212 

NE  St.  John  Road,  Suite  B,  Vancouver,  WA 
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98668-6248.  Amount  Awarded: 
S58.826.00. 
County  of  Santa  Cruz  Housing  Authority. 
2160  41st  Avenue,  Capitola.  CA  95010- 
2060.  Amount  Awarded:  $16,965.00. 
Eden  Council  for  Hope  and  Opportunity.  770 
A  Street.  Hayward,  CA  94541.  Amount 
/4itanfed.  S25.500.00. 
Fair  Housing  Council  of  Orange  County.  201 
•   SoBroadway.  Santa  Ana.  CA  92701. 

Amount  Awarded:  544,872.00. 
Family  Housing  Resources,  Inc.,  3777  East 
Broadwav.  Suite  100,  Tucson,  AZ  85716, 
Amount  Awarded:  S25,000.00. 
Fremont  Public  Association.  P.O.  Box  31151. 
Seattle,  WA  98103.  Amount  Awarded: 
550,000.00. 
Inland  Fair  Housing  and  Mediation  Board, 
1005  Begonia  Avenue,  Ontario,  CA  91762. 
Amount  Awarded:  S61.41S.00. 
Legal  Aid  Society  of  Hawaii.  924  Bethel 
Street.  Honolulu.  HI  96813,  Amount 
Awarded:  SU, 802.00. 
Neighborhood  House  Association,  5660 
Coplev  Drive.  San  Diego.  CA  92111. 
Amount  Awarded:  547.973.00. 
Open  Door  Counseling  Social  Service,  34420 
SVV  Tualatin  Valley  Highw»ay.  Hillsboro, 
OR  97123,  Amount  Awarded:  $44,872.00. 
Pacific  Community  Services.  Inc.."  329 
Railroad  Avenue.  Pittsburg.  CA  94566. 
Amount  Awarded:  567,105.00. 
Pierce  County  Department  of  Community 
Services,  8811  South  Tacoma.  Lakewood, 
WA  98499,  Amount  Awarded:  $30,000.00. 
Project  Sentinel.  430  Sherman  Avenue,  Ste 
308,  Palo  Alto.  CA  94306,  Amount 
Awarded:  S41J7-[. 00. 
Sacramento  Neighborhood  Housing  Services, 
Inc..  3453  5th  Avenue,  Sacramento.  CA 
95817.  Amount  Awarded:  543,849.00. 
San  Diego  Home  Loan  Counseling  Service. 
3180  University  Avenue.  Ste  430,  San     . 
Diego.  CA  92104.  Amount  Awarded: 
$44,872.00. 
Southeastern  Arizona  Govemnaent 
Organization.  118  Arizona  Strftet.  Bisbee, 
AZ  85603.  Amount  Awarded:  $5,601.00. 
Spokane  Neighborhood  Action  Program, 
■    2116  East  First  Avenue,  Spokane.  WA 
99202.  Amount  Awarded:  564.004.00. 
Springboard,  Non-Profit  Con.sumer  Credit 
Mgmt.,  6370  Magnolia  Avenue,  Suite  200. 
Riverside.  CA  92506.  Amount  Awarded: 
53.539.00. 
Umpqua  Community  Action  Network,  2448 
West  Harvard.  Roseburg,  OR  97470. 
Amount  Awarded:  520,000.00. 
Washoe  County  Department  of  Senior 
Services.  1155  East  Ninth  Street,  Reno,  NV 
89512.  Amount  Aivarded:  518.515.00. 
Washoe  Legal  Services,  650  Tahoe  Street, 
Reno,  NV  89509.  i4moun/  Awarded: 
$34,546.00. 
Women's  Development  Center,  953  E.  Sahara 
Suite  #201,  Las  Vegas,  NV  89104,  i4moun/ 
i4uordet/.  534,019.00. 

Appendix  B 
Noncompetitive  Awards 

Home  Equity  Conversion  (HECM)  Counseling 

American  Association  of  Retirfed  Persons 
(AARP).  601  E  Street,  NW,  Washington.  DC 
20049.  Amount  Awarded:  5584,500. 


Native  American  Grants 

Navajo  Partnership  for  Housing.  Inc.,  P.O. 

Box  1370,  St.  Michaels.  AZ  86511.  i4mounf 

Awarded:  S20.800. 
Native  American  Housing  Services,  Inc.,  132 

E.  Broadway.  Suite  1,  Anadarko,  OK  73005, 

Amount  Awarded:  520,800. 
Nez  Perce  Tribal  Housing  Authority,  P.O. 

Box  188,  Lapwai.  ID  83540,  Amount 

Awarded:  520,800. 
Sault  Tribe  Housing  Authority. 

Homeownership  Opportunities  Program, 

2218  Shunk  Road,  Sault  Ste.  Marie,  MI 

49783,  Amount  Awarded:  520.800. 
Sicangu  Enterprise  Center,  P.O.  Box  205, 

Sicangu  Lakota  Nation,  Mission.  SD  57555. 

Amount  Awarded:  $20,800. 
Neighborhood  Reinvestment  Corporation, 

1325  G  Street,  NW.  Suite  800,  Washington, 

DC  20005,  Amount  Awarded:  $25,000. 

[FR  Doc.  02-1029  Filed  1-15-02;  8:45  ami 

BILLING  CODE  4210-27-P 


DEPARTMENT  OF  THE  INTERIOR 

U.S.  Geological  Survey 

Request  for  Public  Comments  on 
Information  Collection  Sutunitted  to 
0MB  for  Review  Under  ttie  Paperwork 
Reduction  Act 

The  proposal  for  the  information 
collection  described  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  approval  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35).  Copies  of  the 
proposed  collection  of  information  may 
be  obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  number 
listed  below.  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collection,  but  may  respond  after  30 
days:  therefore  comments  on  the 
.  proposal  should  be  made  directly  to  the 
Desk  Officer  for  the  Interior  Department, 
Office  of  Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503;  and  to  the  Bureau  Clearance 
Officer,  U.S.  Geological  Survey,  807 
National  Center.  12201  Sunrise  Valley 
Drive.  Reston,  Virginia  20192,  telephone 
(703) 648-7313. 

As  required  by  OMB  regulations  at  5 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  The  accuracy  of  the  bureau's 
estimate  of  the  bufden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

3.  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 


4.  How  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Visitor  knowledge  and 
economic  impact  at  Arapaho, 
Arrowwood  and  Sand  Lake  National 
Wildlife  Rehiges. 

OMB  Approval  No.:  New  collection. 

Abstract:  The  National  Wildlife 
Refuge  System  Improvement  Act  of 
1997  requires  that  all  refuges  will  be 
managed  in  accordance  with  an 
approved  Comprehensive  Conservation 
Plan  (CCP)  which,  when  implemented, 
will  achieve  refuge  purposes:  help  fulfill 
the  Refuge  System  mission:  maintain 
and,  where  appropriate,  restore  the 
ecological  integrity  of  each  refuge  and 
the  Refuge  System:  help  achieve  the 
goals  of  the  Wilderness  Preservation 
System:  and  meet  other  mandates.  An 
underlying  component  of  these  plans  is 
a  strong  scientific  foundation  for 
establishment  for  refuge  objectives, 
implementation  of  management  actions, 
and  quantitative  monitoring  of  progress 
towards  these  objectives.  Few  studies 
have  been  conducted  that  evaluate 
public  knowledge,  perception,  or 
economic  value  associated  with 
National  Wildlife  Refuges.  Information 
about  the  existing  community, 
economic,  and  public  relations  status  is 
a  precursor  to  many  of  the  habitat  and 
visitor  management  decisions.  The 
primary  objective  of  this  study  is  to  gain 
sufficient  luiowledge  about  refuge 
visitors.  Our  second  objective  is  to 
develop  and  test  a  set  of  tools  that  can 
be  used/repeated  at  other  refuges 
around  the  country.  Uftderstanding 
public  knowledge,  perception,  and 
values  is  a  vital  component  of  natural 
resource  management.  Improved 
understanding  will  guide  future 
management  practices. 

Bureau  Form  No.:  None. 


Frequency:  One  time. 

Description  of  Respondents:  A  sample 
of  visitors  to-Arapaho.  Arrowwood,  and 
Sand  Lake  National  Wildlife  Refuges. 

Estimated  Completion  Time:  15 
minutes  per  respondent  (approximate). 

Number  of  Respondents:  600  (200  per 
refuge). 

Burden  Hours:  150  hours  (The  burden 
estimates  are  based  on  15  minutes  to 
complete  each  questionnaire  and  an 
70%  return  rate.) 

For  Further  Information  Contact: 
Phadrea  Ponds  (970)  226-9445,  phadrea 
ponds@usgs.gov.  ,  -- - 


l?_J_...1    D. 
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Dated:  September  24.  2001. 
Dennis  B.  Fenn, 
Associate  Director  for  Biolo^. 
[FR  Doc.  02-1071  Filed  1-15-02;  8:45  am] 

BILUNG  CODE  4310-V7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-912-6320-AA;  GP2-00621 

Meeting  for  the  Five  Western  Oregon 
BLM  Resource  Advisory  Commlttae 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTKM4:  Meeting  notice  for  the  five 
western  Oregon  Bureau  of  Land 
Management  (BLM)  Resource  Advisory 
Committees  under  Section  205  of  the 
Seciure  Riu^  Schools  and  Community 
Self  Determination  Act  of  2000  (Pub.  L. 
106-393). 


SUMMARY:  This  notice  is  published  in 
accordance  with  Section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act. 
Meeting  notice  is  hereby  given  for  the 
five  western  Oregon  BLM  Resource 
Advisory  Committees  including  the 
Coos  Bay,  Eugene,  Medford,  Rosebui^ 
and  Salem  Districts  pursuant  to  Section 
205  of  the  Secure  Rural  Schools  and 
Community  Self  Determination  Act  of 
2000,  Public  Law  106-393  (the  Act). 
Topics  to  be  discussed  by  the  BLM 
Resource  Advisory  Committees  include 
operating  procedures,  establishing  roles 
and  responsibilities,  selection  of  a 
chairperson.  Federal  travel  regulations, 
facilitation  needs,  as  well  as  fixture 
meeting  dates.  Follow-up  meetings  will 
address  projects  to  proposed  for  funding 
under  Title  11  of  the  Act. 
DATES:  The  BLM  Resource  Advisory 
Committees  will  meet  on  the  following 
dates:  The  Coos  Bay  Resource  Advisory 
Committee  will  meet  at  the  BLM  Coos 
Bay  District  Office,  1300  Airport  Lane, 
North  Bend,  Oregon  97459.  9  a.m.  to  3 
p.m..  on  February  22,  2002  and  9  a.m. 
to  3  p.m.,  on  March  7.  2002. 

The  Eugene  Resource  Advisory 
Committee  will  meet  at  the  BLM  Eugene 
District  Office,  2890  Chad  Drive, 
Eugene.  Oregon  97440. 9  a.m.  to  3  p.m., 
on  February  28.  2002  and  9  a.m.  to  3 
p.m..  on  March  14.  2002. 

The  Medford  Resource  Advisory 
Committee  will  meet  at  the  BLM 
Medford  District  Office,  3040  Biddle 
Road,  Medford.  Oregon  97504. 10  a.m. 
to  4  p.m..  on  February  14.  2002  and  10 
a.m.  to  4  p.m.  March  27.  2002. 

The  Salem  Resource  Advisory 
Committee  will  meet  at  the  BLM  Salem 
District  Office.  1717  Fabry  Road.  Salem. 
Oregon  97306, 9  a.m.  to  3  p.m.,  on 


February  1,  2002  and  9  a.m.  to  3  p.m., 
on  March  1,2002 

The  Roseburg  Resource  Advisory 
Committee  will  meet  at  the  BLM 
Roseburg  District  Office,  777  N.W. 
Garden  Valley  Boulevard,  Roseburg. 
Oregon  97470,  9  a.m.  to  4  pim.,  on 
February  11,  2002  and  9  a.m.  to  4  p.m.. 
on  February  25,  2002. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Act.  five  Resource  Advisory 
Committees  have  been  formed  for 
western  Oregon  BLM  districts  that 
contain  Oregon  &  California  (O&C) 
Grant  Lands  and  Coos  Bay  Wagon  Road 
lands.  The  Act  establishes  a  six-year 
pa)rment  schedule  to  local  counties  in 
lieu  of  funds  derived  fi"om  the  harvest 
of  timber  on  federal  lands,  which  have 
dropped  dramatically  over  the  past  10 
years. 

The  Act  creates  a  new  mechanism  for 
local  community  collaboration  with 
federal  land  management  activities  in 
the  selection  of  projects  to  be  conducted 
on  federal  lands  or  that  will  benefit 
resoiuties  on  federal  lands  using  funds 
under  Title  II  of  the  Act.  The  BLM 
Resource  Advisory  Committees  consist 
of  15  local  citizens  (pliis  6  alternates) 
representing  a  wide  array  of  interests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
BLM  Resource  Advisory  Committees 
may  be  obtained  from  Maya  Fuller, 
Public  Affairs.  Oregon  State  Office.  P.O. 
Box  2965.  Portland.  Oregon  97208.  (503) 
952-6437,  or  mayaJullei%or. blm.gov, 
or  on  the  Web  at  www.OT.blm.gov. 

Dated:  December  21,  2001. 
Chucic  Wassinger, 
Associate  State  Director. 
[FR  Doc.  02-984  Filed  1-15-02;  8:45  am] 

BtLLMQ  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection, 
Comment  Request 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  &  revision  of  a 

currently  approved  information 

collection  (OMB  Control  Number  1010- 

0107). 


SUMMARY:  To  comply  with  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  we  are  inviting  comments  on  a 
collection  of  information  that  we  will 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  approval. 
The  information  collection  request  (ICR) 


is  titled  "Designation  of  Royalty 
Payment  Responsibility." 
DATES:  Submit  written  comments  on  or 
before  March  18,  2002. 
ADDRESSES:  Submit  written  comments 
to  Carol  P.  Shelby,  Regulatory 
Specialist.  Minerals  Management 
Service,  Minerals  Revenue  Management, 
P.O.  Box  25165.  MS  320B2.  Denver. 
Colorado  80225.  If  you  use  an  overnight 
courier  service,  our  cornier  address  is 
Building  85,  Room  A-614.  Denver 
Federal  Center.  Denver.  Colorado  80225. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Carol  P.  Shelby,  telephone  (303)  231- 
3151,  FAX  (303)  231-3385.  email 
Carol  Shelby®mms.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  Designation  of  Royalty  Payment 
Responsibility. 

OMB  Control  Number  1010-0107. 
Bureau  Form  Number:  MMS-4425. 
Abstract:  The  Department  of  the 
Interior  (DOI)  is  responsible  for  matters 
relevant  to  mineral  resource 
development  on  Federal  and  Indian 
lands  and  the  Outer  Continental  Shelf 
(OCS).  The  Secretary  of  the  Interior 
(Secretary)  is  responsible  for  managing 
the  production  of  minerals  from  Federal 
and  Indian  lands  and  the  OCS, 
collecting  royalties  from  lessees  who 
produce  minerals,  and  distributing  the 
funds  collected  in  accordance  with 
applicable  laws.  The  Secretary  also  has 
an  Indian  trust  responsibility  to  manage 
Indian  lands  and  seek  advice  and 
information  from  Indian  beneficiaries. 
MMS  performs  the  royalty  management 
functions  and  assists  the  Secretary  in 
carrying  out  DOI's  Indian  trust 
responsibility. 

The  Federal  Oil  and  Gas  Royalty 
Simplification  and  Fairness  Act  of  1996 
(RSFA).  Public  Law  104-185,  as 
corrected  by  Public  Law  104-200, 
established  that  owners  of  operating 
rights  or  lease  record  title  (referred  to  as 
"lessees")  are  responsible  for  making 
royalty  and  related  payments  on  Federal 
oil  and  gas  leases.  It  is  common, 
however,  for  a  payor  rather  than  a  lessee 
to  make  these  payments.  When  a  payor 
makes  payments  on  behalf  of  a  lessee. 
RSFA  requires  that  the  lessee  designate 
the  payor  as  its  designee  and  notify 
MMS  of  this  arrangement  in  writing. 
These  RSFA  requirements  are  codifed  in 
30  CFR  218.52. 

MMS  designed  Form  MMS-4425, 
Designation  Form,  to  contain  all  the 
information  necessary  for  lessees  to 
comply  with  these  RSFA  requirements. 
We  are  proposing  a  minor  revision  to 
Form  MMS-4425  to  remove  the  field  for 
revenue  source  code.  This  revision  is 
necessary  to  make  Form  MMS— 4425 
compatible  with  other  recently  revised 
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forms  such  as  the  Fonn  MMS-2014, 
Report  of  Sales  and  Royalty  Remittance. 
These  revisions  are  the  result  of  a  major 
reengineering  of  MMS's  financial  and 
compliance  processes  and  the 
procurement  of  a  new  computer  system. 

Submission  of  the  information  in  this 
collection  is  necessary  to  comply  with 
RSFA  requirements  to  notify  MMS  in 
writing  when  a  lessee  wishes  to 
designate  a  designee.  Proprietary 
information  that  is  submitted  is 
protected,  and  there  are  no  questions  of 
a  sensitive  nature  included  in  this 
information  collection. 

Frequency:  On  occasion.  — 

Estimated  Number  and  Description  of 
Respondents:  1,600  oil  and  gas  lessees. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Hour"  Burden:  1,200 
hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  "Non-hour  Cost" 
Burden:  We  have  identified  no  "non- 
hour  cost"  burdens. 

Comments:  The  PRA  (44  U.S.C.  3501, 
et  seq.)  provides  that  an  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Before  submitting  an  ICR  to  OMB,  PRA 
section  3506(c)(2)(A)  requires  each 
agency  "*  *  *  to  provide  notice  *  *  * 
and  otherwise  consult  with  members  of 
the  public  and  affected  agencies 
concerning  each  proposed  collection  of 
information  *  *  *."  Agencies  must 
specifically  solicit  comments  to:  (a) 
Eva}uate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  agency  to  perform  its  duties, 
including  whether  the  information  is 
useful;  (b)  evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
enhance  the  quality,  usefulness,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
on  the  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

The  PRA  also  requires  agencies  to 
estimate  the  total  annual  reporting 
"non-hour  cost"  burden  to  respondents 
or  recordkeepers  resulting  firom  the 
collection  of  information.  We  have  not 
identified  non-hour  cost  burdens  for 
this  information  collection.  If  you  have 
costs  to  generate,  maintain,  and  disclose 
this  information,  you  should  comment 
and  provide  your  total  capital  and 
startup  cost  components  or  annual 
operation,  maintenance,  and  purchase 
of  service  components.  You  should 
describe  the  methods  you  use  to 
estimate  major  cost  factors,  including 
system  and  technology  acquisition, 
expected  useful  life  of  capital 


equipment,  discoimt  rate(s),  and  the 
period  over  which  you  incur  costs. 
Capital  and  startup  costs  include, 
among  other  items,  computers  and 
software  you  purchase  to  prepare  for 
collecting  information;  monitoring, 
sampling,  testing  equipment;  and  record 
storage  facilities.  Generally,  your 
estimates  should  not  include  equipment 
or  services  purchased:  (i)  Before  October 
1, 1995;  (ii)  to  comply  with 
requirements  not  associated  with  the 
information  collection;  (iii)  for  reasons 
other  than  to  provide  information  or 
keep  records  for  the  Government;  or  (iv) 
as  part  of  customary  and  usual  business 
or  private  practices. 

We  will  summarize  written  responses 
to  this  notice  and  address  them  in  our 
ICR  submission  for  OMB  approval, 
including  appropriate  adjustments  to 
the  estimated  bmden.  We  will  provide 
a  copy  of  the  ICR  to  you  without  charge 
upon  request. 

Public  Comment  Policy.  We  will  also 
make  copies  of  the  comments  available 
for  public  review,  including  names  and 
addresses  of  respondents,  during  regular 
business  hours  at  our  offices  in 
Lakewood,  Colorado.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
public  record,  which  we  wiU  honor  to 
the  extent  allowable  by  law.  There  also 
may  be  circumstances  in  which  we 
would  withhold  from  the  rulemaking 
record  a  respondent's  identity,  as 
allowable  by  law.  If  you  request  that  we 
withhold  your  name  and/ or  address, 
state  this  prominently  at  the  beginning 
of  your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  fit>m 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

MMS  Information  Collection 
Clearance  Officer:  Jo  Ann  Lauterbach, 
(202) 208-7744. 

Dated:  November  16.  2001. 
Lucy  Querques  Denett, 

Associate  Director  for  Minerals  Reven  ue 

Management. 

[FR  Doc.  02-1060  Filed  1-15-02;  8:45  am) 

BILUNG  CODE  4310-MR-W 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigations  Nos.  731-TA-986  and  987 
(Preliminary)] 

Ferrovanadlum  From  China  and  South 
Africa 

Determinations 

On  the  basis  of  the  record '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  (the  Act),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  by  reason  of  imports  horn  China 
and  South  Africa  of  ferrovanadlum, 
provided  for  in  subheading  7202.92.00 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States,  that  are  alleged  to  be 
sold  In  the  United  States  at  less  than  fair 
value  (LTFV). 

Commencement  of  Final  Phase 
Investigations 

Pursuant  to  §  207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigations. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  §  207.21  of  the 
Commission's  rules,  upon  notice  from 
the  Department  of  Commerce  of  an 
affirmative  preliminary  determination 
in  these  investigations  imder  section 
733(b)  of  the  Act,  or,  if  the  preliminary 
determinations  are  negative,  upon 
notice  of  affirmative  final 
determinations  in  those  Investigations 
under  section  735(a)  of  the  Act.  Parties 
that  filed  entries  of  appearance  in  the 
preliminary  phase  of  the  investigations 
need  not  enter  a  separate  appearance  for 
the.final  phase  of  the  investigations. 
Industrial  users,  and,  if  the  merchandise 
imder  investigation  is  sold  at  the  retail 
level,  representative  consumer 
organizations  have  the  right  to  appear  as 
parties  in  Commission  antldvunping  and 
countervailing  duty  investigations.  The 
^Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigations. 

Background 

These  Investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  November  26,  2001,  by  the 
Ferroalloys  Association  Vanadium 
'Conunittee  and  its  members  Bear 


>  The  record  is  defined  in  §  207.2(f)  of  the 
Commission's  rules  of  practice  and  procedure  (19 
CFR  207.2(f)). 
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Metallurgical  Co.,  Butler,  PA, 
Shieldalloy  Metallurgical  Corp., 
Cambridge,  OH,  Gulf  Chemical  & 
Metallurgical  Corp.,  Freeport,  TX,  U.S. 
Vanadiimi  Corp.,  Danbury,  CT,  and  CS 
Metals  of  Louisiana  LLC,  Convent,  LA. 

Notice  of  the  institution  of  the 
Commission's  investigations  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary,  U.S.  International 
Trade  Commission,  Washington,  DC. 
and  by  publishing  the  notice  in  the 
Federal  Register  of  November  30,  2001 
(66  FR  59815).  The  conference  was  held 
in  Washington,  DC,  on  December  17, 
2001,  and  all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on  January 
10,  2002.  The  views  of  the  Commission 
are  contained  in  USITC  I*ublication 
3484  (January  2002),  entitled 
Ferrovanadlum  from  China  and  South 
Africa:  Investigations  Nos.  731-TA-989 
and  987  (Preliminary). 

Issued:  January  10,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Acting  Secretary. 

(PR  Doc.  02-1124  Filed  1-15-02;  8:45  am] 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  332-435] 

Tools,  Dies,  and  Industrial  Molds: 
Compstlthw  Conditions  In  the  United 
States  and  Selected  Foreign  Markets 

agency:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  January  10,  2002. 
summary:  Following  receipt  of  a  request 
on  December  21,  2001,  from  the 
Committee  on  Ways  and  Means  of  the 
U.S.  House  of  Representatives,  the 
Commission  instituted  investigation  No. 
332-435,  Tools,  Dies,  and  Industrial 
Molds:  Competitive  Conditions  in  the 
United  States  and  Selected  Foreign 
Markets,  imder  section  332(g)  of  the 
Tariff  Act  of  1930  (19  U.S.C-  1332(g)). 
FOR  FURTHER  INFORMATION  CONTACT: 
Information  specific  to  this  investigation 
may  be  obtained  from  Dennis  Fravel, 
Project  Leader  (202-205-3404; 
fravel@usitc.gov)  or  Harry  Lenchitz, 
Deputy  Project  Leader  (202-205-2737; 
lenchitz@usitc.gov].  Office  of  Industries, 


U.S.  International  Trade  Commission, 
Washington,  DC,  20436.  For  information 
on  the  legal  aspects  of  this  investigation, 
contact  William  Gearhart  of  the  Office  of 
the  General  Counsel  (202-205-3091; 
wgearhart@usitc.gov).  Hearing  impaired 
'  individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202) 
205-1810. 

Background 

As  requested  by  the  Committee,  the 
Commission  will  provide  information, 
to  the  extent  possible,  for  the  most 
recent  five-year  period  regarding  the 
following: 

1.  A  profile  of  the  U.S.  tool,  die,  and 
industrial  mold  industries. 

2.  Changes  in  marketing  and 
manufacturing  processes,  and  trends  in 
U.S.  production,  consumption,  and 
trade. 

3.  A  global  market  overview  and 
assessment  of  foreign  markets  and 
significant  foreign  industries,  including 
those  in  China,  Taiwan,  Japan,  Canada, 
Mexico,  and  European  Union  member 
countries. 

4.  A  comparison  of  the  strengths  and 
weaknesses  of  U.S.  and  foreign 
producers  regarding  factors  of 
competition  such  as  production  costs, 
labor  costs,  availability  of  skilled/ 
experienced  labor  force,  level  of 
technology  in  the  design  and 
manufacturing  process,  availability  of 
capital,  transportation  costs,  pricing, 
product  quality  and  after-sales  service, 
and  government  programs  assisting 
these  industries. 

5.  Tlie  principal  challenges  and 
potential  implications  for  the  industries 
over  the  near  term.  As  requested  by  the 
Committee,  the  Commission  plans  to 
submit  its  report  to  the  Committee  by 
October  21,  2002. 

Public  Hearing 

A  public  hearing  in  connection  with 
the  investigation  will  be  held  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC,  beginning  at  9:30  a.m.  on  May  21, 
2002.  All  persons  shall  have  the  right  to 
appear,  by  counsel  or  in  person,  to 
present  information,  and  to  be  heard. 
Requests  to  appear  at  the  public  hearing 
should  be  filed  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436,  no  later  than 
5:15  p.m..  May  7,  2002.  Any  prehearing 
briefs  (original  and  14  copies)  should  be 
filed  not  later  than  5:15  p.m.,  May  9, 
2002;  the  deadline  for  filing  post- 
hearing  briefs  or  statements  is  5:15  p.m., 
May  30,  2002.  In  the  event  that,  as  of  the 
close  of  business  on  May  7,  2002,  no 


witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  Interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  to  the 
Commission  (202-205-1806)  after  May 
7,  2002,  to  determine  whether  the 
bearing  will  be  held. 

Written  Submissions 

In  lieu  of  or  in  addition  to 
participating  in  the  hearing,  interested 
parties  are  invited  to  submit  written 
statements  (original  and  14  copies) 
concerning  the  matters  to  be  addressed 
by  the  Commission  in  its  report  on  this 
investigation.  Commercial  or  financial 
information  that  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Information"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  §  201 .6  of  the 
Commission's  rules  of  practice  and 
procedure  (19  CFR  201.6).  All  written 
submissions,  except  for  confidential 
business  information,  will  be  made 
available  in  the  Office  of  the  Secretary 
to  the  Commission  for  inspection  by 
interested  parties.  To  be  assured  of 
consideration  by  the  Commission, 
written  statements  relating  to  the 
Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  May  30,  2002.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW., 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 

List  of  Subjects 

Tools,  dies,  industrial  molds, 
competitiveness,  and  imports. 

Issued:  January  11.  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Acting  Secretary. 
[FR  Doc.  02-1123  Filed  1-15-02;  8:45  am) 
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DEPAIITMENT  OF  JUSTICE 

Provision  of  Aviation.  Training  to 
Cartain  Alien  Trainees        , 

AGENCY:  Department  of  Justice. 
ACnON;  Notice  of  advance  consent  for 
providing  aviation  training  to  certain 
alien  trainees. 

StAmARY:  Under  section  113  of  the 
Aviation  and  Transportation  Security 
Act  (ATSA),  training  providers  subject 
to  regulation  by  the  Federal  Aviation 
Administration  (FAA)  are  prohibited 
firom  providing  training.to  aliens  in  the 
operation  of  aircraft  with  a  maximum 
certificated  takeoff  weight  of  12.500 
poimds  or  more,  unless  they  provide 
prior  notification  to  the  Attorney 
General.  This  notice  temporarily  grants 
advance  consent  for  the  training  of 
certain  categories  of  aliens,  without 
requiring  that  they  provide  identifying 
information  to  the  Attorney  General, 
based  on  a  provisional  finding  that  they 
do  not  constitute  a  risk  to  aviation  or 
national  security  at  this  time. 
DATES:  This  notice  is  effective  January 
15.  2002  and  remains  in  effect  until 
further  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  C.  McCraw.  Director,  Foreign 
Terrorist  Tracking  Task  Force,  U.S. 
Department  of  Justice,  950  Pennsylvania 
Avenue,  NW.  Washington,  DC  20530, 
Telephone  (703)  414-9535. 
SUPPLEMENTARY  INFORMATION:  On 
November  19,  2001,  Congress  enacted 
the  Aviation  and  Transportation 
Security  Act  (ATSA).  Pub.  L.  107-71. 
Upon  enactment,  section  113  of  the 
ATSA  imposed  new  constrictions  on 
persons  subject  to  regulation  under  Title 
49  subtitle  VII  part  A,  United  States 
Code,  with  respect  to  providing  aviation 
training  to  aliens.  Persons  subject  to 
regulation  under  Title  49  subtitle  VII 
Part  A,  United  States  Code,  include 
individual  training  providers, 
certificated  carriers,  and  flight  schools 
(hereinafter  collectively  referred  to  as 
"training  providers").  Pursuant  to 
section  113.  training  providers  must 
provide  the  Attorney  General  with  the 
alien's  identification  in  such  form  as  the 
Attorney  General  may  require  in  order 
to  initiate  a  security  risk  assessment  by 
the  Department  of  Justice.  After 
notification,  the  Attorney  General  then 
has  45  days  to  inform  the  training 
provider  that  the  alien  should  not  be 
given  the  requested  training  because  he 
or  she  presents  a  risk  to  aviation  or 
national  seciuity.  If  the  Attorney 
General  does  not  indicate  that  the 
person  is  a  risk  within  this  45-day 
review  period,  then  the  training 
providn  may  proceed  with  training. 


The  ATSA.  however,  permits  the 
Attorney  General  to  interrupt  training  if 
he  later  determines  that  the  alien  poses 
a  risk  to  aviation  or  national  security. 
The  Attorney  General  has  delegated  his 
authority  under  Section  113  to  the 
Director  of  the  Foreign  Terrorist 
Tracking  Task  Force. 

The  Department  recognizes  that 
section  113  of  the  ATSA  became 
immediately  effective,  and  that  training 
providers  have  been  forced  to  suspend 
the  training  of  aliens  covered  by  the 
ATSA  pending  the  implementation  of 
the  process  for  notification  to  the 
Attorney  General.  The  Department  plans 
to  issue  any  necessary  implementing 
regulations  as  soon  as  possible. 
However,  because  the  suspension  of 
training  imposes  a  substantial  economic 
burden  on  regulated  training  providers, 
the  Department  is  granting  provisional 
advance  consent,  effective  immediately, 
for  training  providers  to  resume  aviation 
training  for  certain  categories  of  aliens 
who  appear  to  pose  a  risk  to  aviation 
and  national  seciuity  which  is 
sufficiently  minimal  that  the 
Department  would  not  deny  them 
training.  In  addition,  section  113  also 
permits  the  Under  Secretary  of 
Transportation  for  Security  to  specify 
other  individuals  for  whom  the 
Department  should  conduct  security 
risk  assessments.  At  this  time,  however, 
no  other  individuals  have  been 
specified.  The  Department  plans  to 
publish  implementation  procediu'es 
shortly  to  provide  a  means  by  which 
training  providers  may  notify  the 
Attorney  General  with  respect  to 
covered  individuals  seeking  aviation 
instruction  who  are  not  eligible  for 
advance  consent  in  order  to  initiate  the 
Department  of  Justice's  45-day  review 
period. 

Provisional  Advance  Consent  fiar  the 
Training  of  Certain  Aliens 

The  Department  believes  that  the 
primary  intent  of  Congress  regarding  the 
enactment  of  this  statute  was  to  prevent 
potentially  dangerous  aliens  from  being 
taught  how  to  pilot  aircraft  with  a 
maximiun  certificated  takeoff  weight  of 
12,500  pounds  or  more.  Based  on  that 
standard,  it  appears  that  certain 
categories  of  ahens  pose  litUe  such  risk. 
For  example,  currently  licensed  pilots 
who  seek  recurrent  training  already 
know  how  to  fly  the  aircraft  for  which 
they  wish  to  maintain  proficiency. 
Denying  such  retraining  would  appear 
to  offer  no  benefit  to  aviation  or  national 
security.  Indeed,  the  purpose  behind 
recurrent  training  is  to  make  flying  safer 
for  the  public.  The  Department  has 
identified  several  similar  classes  of 
aliens  who  appear  not  to  pose  the  risk 


to  aviation  or  national  security 
contemplated  by  Congress  in  section 
113  of  the  ATSA.  The  Department  will 
revisit  this  provisional  advance  consent 
when  it  promulgates  any  necessary 
implementing  regulations  to  determine 
whether  these  pilots  should  continue  to 
be  granted  advance  consent. 

Accordingly,  effective  immediately 
and  until  fi^ther  notice,  the  Department 
is  granting  a  provisional  advance 
consent  for  the  training  of  the  following 
three  categories  of  aliens,  based  on  an 
initial  determination. that  they  do  not 
appear  to  pose  a  risk  to  aviation  or 
national  seciurity: 

(1)  Foreign  nationals  who  are 
currently  employed  by  U.S.^air  carriers 
as  pilots  on  aircraft  with  a  maximum 
certificated  takeoff  weight  of  12,500 
pounds  or  more; 

(2)  Foreign  nationals  employed  by 
foreign  air  carriers  as  pilots  on  aircraft 
with  a  maximum  certificated  takeoff 
weight  of  12,500  pounds  or  more  who 
are  current  and  qualified  as  pilot  in 
command,  second  in  command,  or  flight 
engineer  with  respective  certificates  and 
ratings  recognized  by  the  United  States; 
and 

(3)  Conunercial,  corporate,  or  military 
pilots  of  aircraft  with  a  maximum 
certificated  takeoff  weight  of  12,500 
poimds  or  more  who  must  receive 
familiarization  training  on  a  particular 
aircraft  in  order  to  transport  it  to  the 
piuchaser. 

Determination  of  Status  as  a  U.S. 
Citizen  or  National  or  as  an  Alien 

Section  113  of  the  ATSA  applies  to  all 
aliens  as  defined  in  section  101(a)(3)  of 
the  Immigration  and  Nationality  Act, 
but  does  not  currently  apply  to  citizens 
or  nationals  of  the  United  States. 
Accordingly,  training  providers  must 
make  a  determination  as  to  whether  or 
not  a  prospective  trainee  is  an  alien.  If 
the  prospective  trainee  establishes  that 
he  or  she  is  a  citizen  or  national  of  the 
United  States,  the  restrictions  of  section 
113  do  not  apply. 

Training  providers  should  require 
appropriate  proof  of  citizenship  or 
nationality  from  all  trainees  who  claim 
to  be  citizens  or  nationals  of  the  United 
States,  before  conunencing  aviation 
training  on  aircraft  with  a  maximum 
certificated  takeoff  weight  of  12,500 
pounds  or  more.  This  requirement  is 
necessary  to  prevent  aliens  from  falsely 
claiming  to  be  United  States  citizens  or 
nationals  in  order  to  evade  the 
Department's  security  risk  assessment. 

"The  Department  believes  that  the 
following  documents  are  sufficient  to 
establish  proof  of  citizenship  or 
nationality: 
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(1)  A  valid,  unexpired  United  States 
passport; 

(2)  An  original  birth  certificate  with 
raised  sea  documenting  birth  in  the 
United  States  or  one  of  its  territories; 

(3)  An  original  U.S.  naturalization 
certificate  with  raised  seal.  Form  N-550 
or  Form  N-570; 

(4)  An  original  certification  of  birth 
abroad.  Form  FS-545  or  Form  DS-1350; 
or 

(5)  An  original  certificate  of  U.S. 
citizenship.  Form  N-560  or  Form  N- 
561. 

If  a  training  provider  has  questions 
about  the  dociunents  above  or  any  other 
documentation  presented  by  a  person 
who  claims  to  be  a  citizen  or  national 
of  the  United  States,  the  training 
provider  may  seek  further  guidance 
from  the  Department  or  the  Immigration 
and  Naturalization  Service. 

Commencement  of  Aviation  Training 
for  Aliens  Granted  Advance  Consent 

After  a  training  provider  reasonably 
determines  that  a  prospective  alien 
trainee  falls  within  one  of  the  three 
advance  consent  categories,  the  training 
provider  may  proceed  with  training  the 
alien  immediately  and  does  not  have  to 
submit  any  identifying  information  to 
the  Department.  The  training  provider, 
however,  should  retain  records  to 
document  how  the  training  provider 
made  the  determination  that  the  alien 
was  eligible  for  advance  consent. 
Appropriate  measures  will  be  taken  by 
the  Department  with  respect  to  any 
alien  who  is  determined  to  pose  a  risk 
to  aviation  or  national  security. 
Available  civil  and/or  criminal  penalties 
will  be  pm^ued  with  respect  to  any 
training  provider  who  knowingly  or 
negligently  provides  training  to  aliens 
not  covered  by  this  notice. 

Dated:  lanuary  14,  2002. 
Steven  C.  McCraw, 

Director,  Foreign  Terrorist  Tracking  Task 
Force. 

[PR  Doc.  02-1250  Filed  1-14-02;  2:51  pml 
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DEPARTMENT  OF  JUSTICE 

Notica  of  Ljodglng  of  Conaent  Decree 
Pursuant  to  the  Comprahenaiva 
Environmental  Raaponaa, 
Compensation  and  Liability  Act 

In  accordance  with  Department  of 
Justice  policy  codified  at  2«  CFR  50.7 
and  Section  122  of  the  Comprehensive 
Enviromnental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA"),  42  U.S.C.  9622,  notice  is 
hereby  given  that  on  January  3,  2002,  a 
proposed  consent  decree  in  United 


States  v.  American  Allied  Additives, 
Inc..  et  ai,  No.  00-01014,  was  lodged 
with  the  United  States  District  Court  for 
the  Northern  District  of  Ohio.  The 
proposed  consent  decree  would  resolve 
the  United  States'  claims  against 
defendant  Advanced  Chemical  Design, 
Inc.  under  CERCLA  Sections  106  and 
107,  42  U.S.C.  9606  and  9607,  in 
connection  with  the  American  Allied 
Additives  Superfund  Site  ("Site")  in 
Cleveland,  Ohio.  The  proposed  consent 
decree  would  also  resolve  Advanced 
Chemical  Design's  counterclaim  against 
the  United  States  alleging  a  taking  of 
private  property  in  violation  of  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

The  U.S.  Environmental  Protection 
Agency  ("EPA")  incurred  unreimbursed 
costs  of  approximately  $148,000  in 
responding  to  the  release  or  threatened 
release  of  hazardous  substances  at  the 
Site.  Advanced  Chemical  Design  is 
liable  for  response  costs  at  the  Site  as  a 
generator  of  waste  disposed  there  and  is 
subject  to  civil  penalties  as  a  result  of 
noncompliance  with  a  Unilateral 
Administrative  Order  issued  by  EPA  for 
the  performance  of  an  emergency 
removal  at  the  Site. 

Under  the  proposed  consent  decree. 
Advanced  Chemical  Design  agrees  to 
pay  a  total  of  $1,000  ($300  for  the  claim 
under  CERCLA  Section  106,  and  $700 
for  the  claim  under  CERCLA  Section 
107)  within  thirty  (30)  days  of  entry  of 
the  consent  decree.  Advanced  Chemical 
Design  also  agrees  to  dismiss  with 
prejudice  its  counterclaim  against  the 
United  States.  In  exchange,  Advanced 
Chemical  Design  will  receive  a  covenant 
not  to  sue  for  Site  response  costs,  and 
for  civil  penalties  for  the  violations 
alleged  in  the  complaint.  Advanced 
Chemical  Design  will  also  receive 
contribution  protection  for  Site  response 
costs. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 
comments  related  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resoiut:es  Division.  U.S.  Department  of 
Justice,  950  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530,  and  should  refer 
to  United  Stales  v.  American  Allied 
Additives,  Inc.,  et  al..  Civil  Action  No. 
00-01014;  D.J.  Ref.  No.  90-11-2-1318. 

The  consent  decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  1800  Bank  One  Center,  600 
Superior  Avenue,  Cleveland,  Ohio 
44114,  and  at  the  U.S.  Environmental 
Protection  Agency,  Region  V,  77  West 
Jackson  Boulevard,  Chicago.  Illinois 
60604.  A  copy  of  the  consent  decree 


may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amount  of  $5.75 
(23  pages  at  25  cents  per  page 
reproduction  cost),  and  please  refer  to 
United  States  v.  American  Allied 
Additives,  Inc.,  et  al..  Civil  Action  No. 
00-01014;,D.I.  Ref.  No.  90-11-2-1318. 

William  Brighton, 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-1150  Filed  1-15-02:  8:45  am) 

BILLING  CODE  4410-1 S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  l-odging  of  Consent  Decree 
Under  Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act 

Notice  is  hereby  given  that  a  partial 
consent  decree  in  United  States  v. 
American  Scrap  Company,  Civil  Action 
No.  l:99-CV-2047.  was  lodged  with  the 
United  States  District  Court  for  the 
Middle  District  of  Pennsylvania  on 
October  1,  2001.  This  notice  was 
previously  published  in  the  Federal 
Register  on  October  15,  2001  and  the 
public  was  given  30  days  to  comment. 
No  comments  were  received.  However, 
because  of  severe  disruption  in  mail 
service  to  the  Department  of  Justice,  the 
United  States  is  unable  to  conclude  with 
certainty  that  any  comments  mailed  in 
response  to  that  notice  would  have  been 
delivered  to  the  Department  of  Justice. 
As  a  result,  the  United  States  is 
providing  this  opportunity  for  any 
persons  who  previously  submitted 
conunents  to  resubmit  their  comments 
as  directed  below. 

The  Partial  Consent  Decree  resolves 
the  United  States'  claims  against 
Chemimg  Supply  Corporation  ("Settling 
Defendant")  under  section  107(a)  of  the 
Comprehensive  Enviromnental 
Response,  Compensation  and  Liability 
Act  ("CERCLA"),  42  U.S.C.  9607(a),  for 
response  costs  incurred  at  the  Jack's 
Creek/Sitkin  Smelting  Superfund  Site  in 
Mifflin  County,  Pennsylvania.  The 
Partial  Consent  Decree  requires  the 
Settling  Defendant  to  pay  $210,000.00 
in  past  response  costs. 

The  Department  of  Justice  will 
receive,  for  a  period  of  twenty  (20)  days 
bom  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree  that  were  previously 
submitted  during  the  original  comment 
period.  Any  persons  who  previously 
submitted  comments  should  resubmit 
those  comments  bv  facsimile  (at  202- 
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616-6583)  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  Department 
of  Justice,  Washington,  DC  20530.  The 
comments  should  refer  to  United  States 
V.  American  Scrap  Company,  DOJ  #90- 
11-2-911/1.      - 

Alternatively,  the  comments  may  be 
mailed  to  the  Office  of  the  United  States 
Attorney,  ATTN:  Anne  Fiorenza,  228 
Wabiut  Street,  Harrisburg.  PA  1 7108. 

Copies  of  the  proposed  Partial 
Consent  Decree  may  be  examined  at  the 
Office  of  the  United  States  Attorney, 
Middle  District  of  Pennsylvania,  228 
Walnut  Street,  Harrisburg,  PA  17108, 
and  at  EPA  Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103-2029.  A  copy  of 
the  proposed  Partial  Consent  Decree 
may  be  obtained  by  mail  from  the  U.S. 
Department  of  Justice,  Consent  Decree 
Library,  P.O.  Box  7611,  Washington,  DC 
20044-7611.  When  requesting  a  copy  of 
the  proposed  Partial  Consent  Decree, 
please  enclose  a  check  to  cover  the 
twenty-five  cents  per  page  reproduction 
costs  payable  to  the  "Consent  Decree 
Library"  in  the  amount  of  $6.00,  and 
reference  United  States  v.  American 
Scmp  Company.  DOJ  #  90-1 1-2-91 1/1. 

Robert  D.  Brook, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-1152  Filed  1-15-02;  8:45  am) 

BHJJN6  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act,  Clean  Water 
Act,  RCRA,  CERCLA  and  EPCRA 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  28,  2001,  a 
Consent  Decree  in  United  States  of 
America  v.  ATOFINA  Chemicals,  Inc., 
Civil  Action  No.  01-7807,  was  lodged 
with  the  United  States  District  Coiul  for 
the  Eastern  District  of  Pennsylvania. 
'     In  the  Complaint,  the  United  States 
seeks  injunctive  relief  and  civil 
penalties  against  ATOFINA  Chemicals, 
fac.  (hereinafter,  "ATOFINA"), 
pursuant  to  section  113(b]  of  the  Clean 
Air  Act  ("CAA"),  42  U.S.C.  7413(b) 
(1983).  amended  by,  42  U.S.C.  7413(b) 
(Supp.  1991),  section  309  of  the  Clean 
Water  Act,  33  U.S.C.  1319,  and  the 
Resource  Conservation  and  Recovery 
Act,  ("RCRA"),  42  U.S.C.  6901  et  seq. 
for  alleged  violations  at  ATOFINA's 
chemical  product  manufacturing 
facilities  in  Axis,  Alabama,  Calvert  City 
and  Carrollton,  Kentucky,  Beaiunont 
and  Houston,  Texas,  and  Piffard,  New 
York. 


Under  the  settlement,  ATOFINA  will 
install  pollution  control  technologies  to 
reduce  emissions  of  volatile  organic 
compounds  ("VOCs")  from  process 
units  at  its  Calvert  City  and  Carrollton 
Kentucky  facilities.  In  addition, 
ATOFINA  will  undertake  various    • 
remedial  measiues  to  ensiue 
compliance  with  the  Clean  Water  Act. 
The  settlement  requires  ATOFINA  to 
pay  a  civil  penalty  of  $1.9  million,  and 
perform  supplemental  environmental 
projects  totaling  approximately 
$300,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  Consent 
Decree  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division.  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States,  et  al.,  v.  ATOFINA  Chemicals. 
Inc.,  D.J.  Ref.  90-7-1-06426. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  Eastern  District  of 
Pennsylvania,  615  Chestnut  Street,  Suite 
1250,  Philadelphia,  PA  19106.  A  copy  of 
the  Consent  Decree  may  also  be 
obtained  by  mail  from  the  Consent 
Decree  Library,  PO  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amoiuit  of 
$12.50  (25  cents  per  page  reproduction 
cost)  payable  to  the  Consent  Library. 

Robert  D.  Brook, 

Assistant  Section  Chief,  Environmental 
Enforcement  Section,  Envimnment  and 
Natural  Resources  Division. 
|FR  Doc.  02-1113  Filed  1-15-02;  8:45  am] 

BILUNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  ttie  Compretwnsive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Pursuant  to  Section  122(d)(2)  of  the 
Comprehensive  Environental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"),  42  U.S.C.  9622(d)(2),  and 
28  CFR  50.7,  notice  is  hereby  given  that 
a  proposed  consent  decree  embodying  a 
settlement  in  United  States  v.  Chevron 
Environmental  Management  Co.,  et  al., 
No.  CV  01-11162  MMM  (JWJx).  was 
lodged  on  December  28,  2001,  with  the 
United  States  District  Court  for  the 
Central  District  of  California,  Western 
Division. 

In  a  complaint  filed  conciurently  with 
the  lodging  of  the  consent  decree,  the 


United  States,  the  State  of  California, 
and  the  California  Hazardous  Substance 
Account,  seek  injunctive  relief  for 
performance  of  response  actions  and 
reimbursement  of  response  costs 
incurred  by  the  United  States 
Environmental  Protection  Agency 
("EPA")  and  by  the  California 
Department  of  Toxic  Substances  Control 
("DTSC"),  pursuant  to  sections  106  and 
107  of  CERCLA,  42  U.S.C.  96060,  9607. 
in  response  to  releases  of  hazardous 
substances  at  the  Operating  Industries. 
Inc.  ("On")  Superfund  site  in  Monterey 
Park.  California.  Under  the  proposed 
consent  decree,  the  settling  defendants 
have  agreed  to  pay  response  costs  and 
fund  and  perform  future  response 
actions  at  the  Oil  Site. 

Overall  this  consent  decree  has  a 
combined  value  of  approximately  $340 
miUion,  contributed  by  the  respective 
parties  in  cash,  or  work  commitments 
and  reimbursement  of  past  response 
costs.  The  settlement  addresses  the  full 
implementation  of  the  final  remedy  at 
the  Site.  Under  this  settlement.  Work 
Defendants  will  perform  the  Work 
required  by  the  consent  decree,  valued 
at  approximately  $297  million  ($262 
million  in  work  plus  $25  million  in 
futiu«  oversight  costs),  which  will  be 
funded  through  Work  Defendant 
contributions,  payments  by  Cash 
Defendants  and  escrow  accounts 
established  under  prior  settlements  or  to 
be  established  imder  this  settlement. 
EPA  will  receive  approximately  ^10 
million  to  be  placed  in  a  Special 
Account,  which  is  available  to  pay  for 
Excluded  Work.  The  settlement  also 
includes  an  agreement  by  the  United 
States  Navy  to  pay  approximately  $1 
million  to  resolve  the  Navy's  potential 
liability  at  the  Oil  site. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General  for  the  Environment  and 
Natural  Resources  Division,  U.S. 
Department  of  Justice,  Box  7611  Ben 
Franklin  Station,  Washington,  D.C. 
20044-7611,  and  should  refer  to  United 
States  V.  Chevron  Environmental 
Management  Co.  et  al.  DOJ  Ref.#90-ll- 
2-156/4.  Commenters  may  request  a 
public  hearing  in  the  affected  area, 
pursuant  to  Section  7003(d)  of  RCRA,  42 
U.S.C.  6973(d). 

The  proposed  consent  decree  may  be 
examined  at  the  EPA  Region  9 
Superfund  Records  Center,  75 
Hawthorne  Street,  Fourth  Floor,  San 
Francisco.  California  94015.  and  at  the 
Office  of  the  United  States  Attorney  for 
the  Central  District  of  California, 
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Federal  Building,  Room  7516.  300  North 
Los  Angeles  Street,  Los  Angeles, 
California  90012.  A  copy  of  the 
proposed  consent  decree  may  be  also  be 
obtained  by  mail  from  the  Department 
of  Justice  Consent  Decree  Library,  Box 
7611,  Ben  Franklin  Station,  Washington, 
DC  20044-7611.  Li  requesting  a  copy, 
please  refer  to  the  referenced  case  and 
enclose  a  check  in  the  amoimt  of 
$250.50  (25  cents  per  page  reproduction 
costs),  payable  to  die  Consent  Decree 
Library.  A  copy  of  the  decree,  exclusive 
of  the  defendants'  signature  pages  and 
the  attachments,  may  be  obtained  for 
$54.50. 

Catherine  McCabe. 

Deputy  Section  Chief,  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-1114  Filed  1-15-02;  8:45  am) 
WUINO  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  LxNiging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  28  CFR  50.7,  the 
Department  of  Justice  gives  notice  that 
a  proposed  consent  decree  in  United 
States  V.  Town  of  Greenwich,  No.  01- 
CV-2424  (D.  Conn.),  was  lodged  with 
the  United  States  District  Court  for  the 
District  of  Connecticut  on  December  27. 
2001.  pertaining  to  the  payment  of  a 
civil  penalty  and  injunctive  relief,  in 
connection  with  the  Town  of 
Greenwich's  (Town)  violations  of  the 
Clean  Water  Act  (CWA),  33  U.S.C.  1251 
et  seq.,  and  National  Pollution 
Discharge  Elimination  System  (NPDES) 
permit,  issued  to  the  Town  imder  the 
CWA. 

Under  the  proposed  consent  decree, 
the  Town  will  pay  a  civil  penalty  of 
$285,000,  to  be  shared  equally  between 
the  United  States  and  the  State  of 
Connecticut,  a  co-plaintiff  in  the  case, 
and  vfill  perform  injunctive  relief  to 
evaluate  and  rehabilitate  its  wastewater 
collection,  storage,  and  transmission 
system.  The  Consent  Decree  includes  a 
release  of  claims  alleged  in  the 
complaint. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General.  Environment  and  Natural 
Resource  Division,  United  States 
Department  of  Justice,  Washington,  DC 
20530,  and  should  refer  to  United  States 
V.  Town  of  Greenwich.  No.  Ol-CV-2424 
(D.  Conn.),  and  DOJ  Reference  No.  90- 
5-1-1-06717. 


The  proposed  consent  decree  may  be 
examined  at:  (1)  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Connecticut.  157  Church  St..  23rd  floor. 
New  Haven,  Connecticut  06510,  (203) 
821-3700;  and  (2)  the  "United  States 
Environmental  Protection  Agency 
(Region  1),  One  Congress  Street,  Boston, 
MA  02114  (contact  Karen  McGuire  in 
the  Office  of  Regional  Counsel).  A  copy 
of  the  proposed  consent  decree  may  be 
obtained  by  mail  from  the  Consent 
Decree  Library.  PO  Box  7611, 
Washington,  DC  20044.  In  requesting  a 
copy,  please  refer  to  the  referenced  case 
and  DOJ  Reference  Number  and  enclose 
a  check  in  the  amount  of  $20.75  (with 
attachments)  Or  $8.50  (without 
attachments)  (83  pages  with  attachments 
or  34  pages  without  attachments  at  25 
cents  per  page  reproduction  costs), 
made  payable  to  the  Consent  Decree 
Library. 

Ronald  G.  Gluck, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  02-1115  Filed  1-15-02;  8:45  am) 

BILUNG  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  a  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act  of 
1980,  as  Amended 

Under  42  U.S.C.  9622,  notice  is 
hereby  given  that  on  December  17,  2001, 
a  proposed  Consent  Decree  in  United 
States  V.  City  of  facksonville,  et  al..  Civil 
Action  No.  3:01cvl424j  21TEM  was 
lodged  with  the  United  States  District 
Court  for  the  Middle  District  of  Florida, 
Jacksonville  Division. 

In  this  action,  the  United  States  seeks 
reimbiu^ement  of  response  costs, 
performance  of  injunctive  relief,  and 
payment  of  natural  resource  damages 
pertaining  to  the  Whitehouse  Oil  Pits 
Site  in  Whitehouse,  Florida.  The  United 
States  alleges  that  the  defendants  are 
liable  tmder  section  107(a)  of  the 
Comprehensive  Environmental 
Responses  Compensation  and  Liability 
Act  of  1980  (CERCLA),  as  amended, 
because  they  operated  the  site  at  the 
time  of  a  disposal  of  hazardous 
substances,  or  they  sent  hazardous 
substances  to  the  site  for  disposal.  The 
defendants  in  this  action  are:  City  of 
Jacksonville.  Florida.  Anchor  Glass 
Container  Corp.,  BP  America,  Inc., 
Chevron  Environmental  Management 
Co.,  Chevron  USA,  Inc.,  City  of  Starke, 
Florida.  CSX  Transportation.  Inc..  David 
J.  Joseph  Company,  Exxon  Mobil 


Corporation,  Florida  East  Coast  Railway, 
Norfolk  Southern  Railway.  Ryder  Truck 
Rental,  Inc..  USA  Petroleum 
Corporation,  Viacom,  Inc.,  Western 
Auto  Supply  Company. 

In  settlement  of  the  claims  raised  in 
the  Complaint,  a  group  of  defendants 
will  perform  remedial  work  at  the  site. 
This  work  generally  requires  the 
installation  of  a  vertical  barrier  to  isolate 
contaminated  soil,  sludge,  and 
groundwater;  installation  of  a  lime 
"curtain"  inside  the  barrier  to  adjust 
groundwater  pH;  a  cap  over  portions  of 
the  site;  and  realignment  of  McGirts 
Creek  so  that  it  runs  farther  away  from 
the  site.  The  work  is  expected  to  cost 
approximately  $14,067,054,  including 
operation,  maintenance,  and  oversight 
by  the  United  States  Environmental 
Protection  Agency.  Other  defendants 
will  contribute  to  the  cost  of  the 
remedy,  as  will  the  United  States 
government  and  parties  who  are  settling 
their  liability  under  a  separate 
administrative  settlement.  The 
defendants  are  also  paying  $77,000  to 
settle  the  claim  for  natural  resource 
damages. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  As  a  result  of  the  discovery 
of  anthrax  contamination  at  the  District 
of  Columbia  mail  processing  center  in 
mid-October,  2001,  the  delivery  of 
regular  first-class  mail  sent  through  the 
U.S.  Postal  Service  has  been  disrupted. 
Consequendy,  public  comments  which 
are  addressed  to  the  Department  of 
Justice  in  Washington,  DC  and  sent  by 
regular,  first-class  mail  through  the  U.S. 
Postal  Service  are  not  expected  to  be 
received  in  timely  maimer.  Therefore, 
comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  and 
sent:  (1)  c/o  Michael  Stephenson,  U.S. 
EPA  Region  4,  Atianta  Federal  Center, 
61  Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303;  and/or  (2)  by  facsimile  to  (202) 
353-0296;  and/or  (3)  by  overnight 
delivery,  other  than  through  the  U.S. 
Postal  Service,  to  Chief,  Environmental 
Enforcement  Section,  1425  New  York 
Avenue,  NW.,  13th  Floor,  Washington, 
DC  20005.  Each  commimication  should 
refer  on  its  face  to  United  States  v.  City 
of  facksonville.  et  al.,  DOJ  No.  90-11- 
3-1588.  Commenters  may  request  an 
opportiinity  for  a  public  meeting  in  the 
affected  area,  in  accordance  with 
Section  7003(d)  of  RCRA.  42  U.S.C. 
6973(d). 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Middle  District 
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of  Florida.  200  West  ForsyA  Street, 
Suite  700,  Jacksonville,  Florida,  and  at 
the  Region  4  office  of  the  Environmental 
Protection  Agency,  61  Forsyth  Street, 
SW.,  Atlanta,  Georgia.  A  copy  of  the 
proposed  Consent  Decree  may  also  be 
obtained  by  faxing  a  request  to  Tonia 
Fleetwood,  Department  of  Justice 
Consent  Decree  Library,  fax  no.  (202) 
61&-6584:  phone  confirmation  no.  (202) 
514-»1547.  There  is  a  charge  for  the  copy 
(25  cent  per  page  reproduction  cost). 
Upon  requesting  a  copy,  please  mail  a 
check,  payable  to  the  "U.S.  Treasury",  in 
the  amount  of  $55.00  to:  Consent  Decree 
Library,  U.S.  Department  of  Justice,  PO 
Box  7611,  Washington.  DC  20044-7611. 
The  check  should  refer  to  United  States 
V.  Gty  of  Jacksonville,  et  al.,  DOJ  No. 
90-11-3-1588.  In  requesting  a  copy 
exclusive  of  exhibits  and  defendants' 
signatures,  please  enclose  a  check  in  the 
amount  of  $13.75  (25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 


Ellen  Mahan, 

Assistant  Chief,  Environmental  Enforcement 

Section.  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-1116  Filed  i-15-02:  8:45  am) 

MJJNG  code  4410-IS-M 


DEPARTMENT  OF  JUSTICE 

RefMiblication  of  Notice  of  Lodging  of 
Propoeed  Consent  Decree  Under  the 
Clean  Air  Act 

Under  28  CFR  50.7  notics  is  hereby 
given  that  on  September  27,  2001,  a 
proposed  Consent  Decree  ("Consent 
Decree")  in  United  States  of  America  v. 
Knauf  Fiber  Glass  GmbH,  Civil  Cause 
No.:  IP-Ol-1445-CV-B/S  was  lodged 
with  the  United  States  District  Court  for 
the  Southern  District  of  Indiana,- 
Indianapolis  Division. 

Notice  of  the  lodging  of  this  Amended 
Consent  Decree  was  first  published  by 
the  Department  of  lustice  in  the  Federal 
Register  of  October  15,  2001  (66  FR 
52449-52450).  The  Department  of 
Justice  is  republishing  the  Notice  of 
Lodging  because  mail  delivery  problems 
associated  with  anthrax  mailings  to 
government  offices  have  precluded  the 
Department  of  Justice's  receipt  of  public 
comments.  To  avoid  additional  delays 
related  to  such  problems,  the 
Department  of  Justice  is  requesting  that 
any  comments  that  were  submitted 
under  the  original  Notice  of  Lodging  be 
resubmitted,  this  time  to  the  U.S. 
Environmental  Protection  Agency, 
which  will  forward  the  comments  to  the 
Department  of  Justice.  In  this  action  the 
United  States  sought  enforcement  of  the 
Clean  Air  Act  and  the  State 


Implementation  Plan  ("Indiana  SIP"), 
duly  promulgated  by  the  State  of 
Indiana,  for  emission  violations  at  the 
Knauf  fiber  glass  manufacturing 
facilities  located  in  Shelbyville,  Indiana. 
The  proposed  Consent  Decree  resolves 
claims  of  the  United  States  concerning 
Knaufs  past  violations  of -the  emission 
standards,  as  established  in  the  Indiana 
SIP,  and  the  Clean  Air  Act.  42  U.S.C. 
7413(b),  including,  inter  alia,  emissions 
of  particiUate  matter  from  the  Line  205 
furnace  stack  at  the  Shelbyville  facility. 
Piusuant  to  the  proposed  Consent 
Decree,  Knauf  Fiber  Glass  GmbH  will, 
among  other  requirements,  develop  and 
implement  a  Supplemental 
Environmental  Project  ("SEP") 
providing  for  the  installation  and 
operation  of  equipment  (approximately 
one  year  earlier  than  would  otherwise 
be  required  by  EPA  regulations)  that 
will  decrease  particidate  matter,  carbon 
monoxide,  and  NOx  emissions.  Also, 
imder  the  proposed  Consent  Decree, 
Knauf  Fiber  Glass  GmbH  will  pay 
$70,000  in  civil  penalties  for  violations 
of  the  Indiana  SEP  and  the  Clean  Air 
Act. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  proposed  Consent  Decree. 
Comments  should  be  addressed  to  the 
U.S.  Environmental  Protection  Agency, 
Region  5, 14th  Floor,  77  West  Jackson 
Boulevard,  Chicago.  Illinois  60604-3590 
(Attn:  Assistant  Regional  Counsel 
Padmavati  Klejwa).  and  should  refer  to 
United  States  v.  Knauf  Fiber  Glass 
GmbH,  Civil  Cause  No.  IP-01-1445- 
CV-B/S,  D.J.  Ref.  90-5-2-1-06368. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  10  West  Market  Street, 
Suite  2100,  Indianapolis,  Indiana 
46204-3048  (contact  Assistant  United 
States  Attorney  Thomas  Kieper  at  (317) 
229-2400).  and  at  U.S.  EPA  Region  5. 
14th  Floor.  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590  (contact 
Assistant  Regional  Counsel  Padmavati 
Klejwa  at  (312)  353-8917). 

A  copy  of  the  proposed  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611.  hi 
requesting  a  copy,  please  enclose  a 
check  in  die  amoimt  of  $5.75  ($.25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 

William  D.  Brighton. 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  02-1153  Filed  1-15-02;  8:45  am] 

BILUNG  CODE  4410-IS-M 


DEPARTMENT  OF  JUSTICE 

Republication  of  Notice  of  l.odging  of 
First  Amended  Consent  Decree  Under 
the  Clean  Water  Act 

Under  28  CFR  50.7  notice  is  hereby 
given  that  on  September  27.  2001.  a 
proposed  First  Amended  Consent 
Decree  ("Amended  Consent  Decree")  in 
Uxiited  States  of  America  and  State  of 
Indiana  v.  City  of  New  Albany,  Civil  No. 
NA-90-46-C-B/G  was  lodged  with  the 
United  States  District  Court  for  the 
Southern  District  of  Indiana,  New 
Albany  Division. 

Notice  of  the  lodging  of  the  Amended 
Consent  Decree  was  first  published  by 
the  Department  of  Justice  in  the  Federal 
Register  of  October  15,  2001  (66  FR 
52451).  The  Department  of  Justice  is 
republishing  the  Notice  of  Lodging 
because  mail  delivery  problems 
associated  with  anthrax  mailings  to 
government  offices  have  precluded  the 
Department  of  Justice's  receipt  of  public 
comments.  To  avoid  additional  delays 
related  to  such  problems,  the 
Department  of  Justice  is  requesting  that 
any  comments  that  were  submitted 
under  the  original  Notice  of  Lodging  be 
resubmitted,  this  time  to  the  U.S. 
Environmental  Protection  Agency, 
which  will  forward  the  comments  to  the 
Department  of  Justice. 

In  this  action,  the  United  States 
sought  enforcement  of  a  Consent  Decree 
entered  into  in  1993  for  Clean  Water  Act 
violations  at  New  Albany's  wastewater 
treatment  plant.  The  First  Amended 
Consent  Decree  resolves  claims  of  the 
United  States  concerning  New  Albany's 
wastewater  treatment  facility  and  sewer 
collection  system  for  violations  of  the 
1993  Consent  Decree  and  the  Clean 
Water  Act,  33  U.S.C.  1251,  et  seq., 
including,  inter  alia,  bypasses  and 
sanitary  sewer  overflow  events. 
Pursuant  to  the  Amended  Consent 
Decree,  New  Albany  will,  among  other 
requirements,  develop  and  implement  a 
capacity  assurance  plan  to  address  the 
bypasses  and  sanitary  sewer  overflows 
at  its  wastewater  treatment  plant  and  in 
the  sewer  collection  system.  Also,  imder 
the  Amended  Consent  Decree,  New 
Albany  will  pay  $180,000  in  civil 
penalties  for  violations  of  the  1993 
Consent  Decree. 

The  United  States  will  receive  for  a 
period  of  thirty  (30)  days  from  the  date 
of  this  publication  comments  relating  to 
the  Amended  Consent  Decree. 
Comments  should  be  addressed  to  the 
U.S.  Environmental  Protection  Agency, 
14th  Floor,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590  (Att.:  Asst. 
Regional  Counsel  Deborah  A.  Carlson) 
and  should  refer  to  United  States  and 
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State  of  Indiana  v.  City  of  New  Albany, 
Civil  Cause  No.  NA-90-46-C-B/G,  D.J. 
Ref.  90-5-1-1-3448/A. 

The  Amended  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  10  West  Market  Street, 
Suite  2100,  Indianapolis,  Indiana 
46204-3048  (contact  Assistant  United 
States  Attorney  Thomas  Kieper  at  (317) 
226-6333),  and  at  U.S.  EPA  Region  5. 
14th  Floor,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604-3590  (contact 
Asst.  Regional  Counsel  Deborah  A. 
Carlson  at  (312)  353-6121).  A  copy  of 
the  Amended  Consent  Decree  may  also 
be  obtained  by  mail  from  the  Consent 
Decree  Library,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$15.00  ($.25  cents  per  page 
reproduction  cost)  payable  to  the 
Consent  Decree  Library. 

William  D.  Brighton, 

Assistant  Chief  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-1154  Filed  1-15-02;  8:45  am] 

BILUNQ  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  ttw  Comprehensive 
Environipental  Response, 
Compensation,  and  Liability  Act 

hi  accordance  with  42  U.S.C.  9622, 
notice  is  hereby  given  that  on  January  3, 
2002  a  proposed  consent  decree  in 
United  States  v.  Pemaco,  Inc.  and 
Lawrence  Sze,  Civil  No.  00- 
6199DDDP(CTx),  was  lodged  with  the 
United  States  District  Court  for  the 
Central  District  of  California. 

This  consent  decree  represents  a 
settlement  of  claims  brought  against 
Lawrence  Sze,  under  section  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  ("CERCLA")  ("the  Act"),  42  U.S.C. 
9607(a),  for  recovery  of  past  and  futine 
response  costs  inciured  by  the  United 
States  in  connection  with  the  release  or 
threat  of  release  of  hazardous  substances 
at  the  Pemaco  Superfund  Site  located  in 
the  City  of  Maywood,  Los  Angeles 
County,  California  ("the  Site").  The  Site 
is  located  at  5050  Slauson  Avenue,  in 
the  City  of  Maywood,  Los  Angeles 
County.  California,  and  consists  of 
approximately  4  acres  of  land  adjacent 
to  the  Los  Angeles  River.  Lawrence  Sze 
operated  the  facility  from  1986  through 
1991.  Pemaco,  Inc's  operation  included 
the  purchase  of  chlorinated  solvents, 
aromatic  solvents,  flammable  liquids, 
and  industrial  oils.  These  chemicals 


were  brought  to  the  facility  by  rail  and 
tanker  truck,  where  they  were 
repackaged  for  resale  to  industrial 
compemies. 

The  Department  of  Justice  has 
determined  that  Mr.  Sze  has  a  limited 
ability  to  pay  and  therefore  entered  into 
this  proposed  settlement,  whereby 
Lawrence  Sze  will  pay  $50,000  in 
settlement  of  the  government's  claims. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  care  of  Angels  O'Connell,  U.S. 
Department  of  Justice,  Environment  and 
Natiu-al  Resources  Division, 
Environmental  Enforcement  Section, 
301  Howard  Street,  Suite  1050,  San 
Francisco,  CA  94105  and  should  refer  to 
United  States  v.  Pemaco,  Inc.  and 
Lawrence  Sze.  DOJ  Ref.  90-11-3-06958. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  Central  District  of 
California,  312  North  Spring  Street, 
G-8  U.S.  Coiuthouse,  Los  Angeles, 
California  90012,  and  at  the  Region  9 
office  of  the  U.S.  EPA,  75  Hawthorne 
Street.  San  Francisco,  California.  A  copy 
of  the  Consent  Decree  may  also  be 
obtained  by  faxing  a  request  to  Tonia 
Fleetwood,  Department  of  Justice 
Consent  Decree  Library,  fax  number 
(202)  616-6584;  phone  confirmation 
number  (202)  514-1547.  There  is  a 
charge  for  the  copy  (25  cent  per  page 
reproduction  cost).  Upon  requesting  a 
copy,  please  mail  a  check  payable  to  the 
"U.S.  Treasury",  in  the  amoimt  of  $4.25, 
to:  Consent  Decree  Library,  U,S. 
Department  of  Justice,  PO  Box  7611, 
Washington,  DC  20044-7611.  The  check 
should  refer  to  United  States  v.  Pemaco, 
Inc.,  and  Lawrence  Sze,  Civil  No.  00- 
6199-DDDP(CTx),  DOJ  Ref.  90-11-3- 
06958. 

Ellen  M.  Mahan. 

Assistant  Section  Chief  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-1117  Filed  1-15-02;  8:45  am] 

MLUNG  CODE  4410-1S-H 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on 
December  12,  2001  a  proposed  Consent 
Decree  ("Decree")  in  United  States  et  al. 
V.  The  S.W.  Chemical  Company,  Inc. 


Civil  Action  No.  01-2404,  was  lodged 
with  the  United  States  District  Coiut  for 
the  District  of  Colorado.  The  action  was 
filed  pursuant  to  section  107(a)(1)  and 
(4)  of  the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9607(a)(1) 
and  (4).  The  action  concerns  EPA's  costs 
of  responding  to  the  release  or 
threatened  release  of  hazardous 
substances  at  or  frt)m  the  Denver 
Radium  Superfund  Site,  Operable  Unit 
VIII,  in  the  City  and  County  of  Denver. 
Colorado,  also  known  as  the  Shattuck 
Superfund  Site  (the  "Site"),  and 
possible  damages  for  injury  to  or 
destruction  of,  or  loss  of  natural 
resources  resulting  from  the  release  of 
hazardous  substances  from  the  Site. 
Under  the  terms  of  the  Decree  The 
S.W.  Shattuck  Chemical  Company,  Inc. 
(the  "Defendant"),  will:  (a)  Pay  the 
United  States  $5.45  million  to  be. 
deposited  into  an  EPA  special  account 
to  offset  EPA's  response  costs  at  the 
Site;  (b)  pay  $250,000  to  the  United 
States  Department  of  the  Interior  to 
settle  a  potential  natural  resource 
damages  claim;  and  (c)  establish  a  trust 
and  convey  the  5.9  acre  parcel  which  is 
the  subject  of  the  environmental  clean- 
up to  the  trust  for  sale  and  distribution 
of  net  sale  proceeds  to  EPA's  special 
account  for  the  Site.  The  decree  also 
includes  proposed  settlement  terms 
between  the  State  of  Colorado  and  the 
Defendant. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  forty-five 
(45)  days  from  the  date  of  this 
publication.  As  a  result  of  the  discovery 
of  anthrax  contamination  at  the  District 
of  Columbia  mail  processing  center  in 
mid-October,  2001,  the  delivery  of 
regular  first-class  mail  sent  through  the 
U.S.  Postal  Service  has  been  disrupted. 
Consequently,  public  comments  which 
are  addressed  to  the  Department  of 
Justice  in  Washington,  DC  and  sent  by 
regular,  first-class  mail  through  the  U.S. 
Postal  Service  are  not  expected  to  be 
received  in  a  timely  manner. 'Therefore^ 
comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natinal  Resources 
Division,  Department  of  Justice,  and 
sent  to  (1)  Denver  Field  Office.  999  18th 
Street,  Suite  945NT,  Denver.  CO  80202; 
and/or  (2)  by  facsimile  to  (202)  353- 
0296;  and/or  (3)  by  overnight  delivery, 
other  than  through  the  U.S.  Postal 
Service,  to  Chief.  Environmental 
Enforcement  Section,  1425  New  York 
Avenue  NW„  13th  Floor.  Washington, 
DC  20005.  Each  communication  should 
refer  to  United  States  et  al.  v.  The  S.W. 
Shattuck  Chemical  Company,  Inc..  D.J. 
Ref.  90-11-2-741/1. 
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The  proposed  Consent  Decree  may  be 
examined  at  tlie  offices  of  the  EPA 
Superfund  Records  Center,  EPA  Region 
Vni.  located  at  999  18th  Street  (check  in 
at  Suite  300),  Denver,  Colorado  80202. 
A  copy  of  the  proposed  Consent  Decree 
may  also  be  obtained  by  faxing  a  request 
to  Tonia  Fleetwood,  Department  of 
Justice  Consent  Decree  Library,  fax  no. 
(202)  616-6584;  telephone  confirmation 
no  (202)  514-1547.  There  is  a  charge  for 
the  copy  (25  cents  per  page 
reproduction  cost).  Upon  requesting  a 
copy,  please  mail  a  check  payable  to  the 
"U.S.  Treasury",  in  the  amount  of 
$17.75,  to:  Consent  Decree  Library,  U.S. 
Department  of  Justice.  PO  Box  7611, 
Washington.  DC  20044-7611.  The  check 
should  refer  to  United  States  et  al.  v. 
The  S.W.  Shattuck  Chemical  Company, 
Inc.,  D.J.  Ref.  90-11-2-741/1. 

Robert  Brook, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division.       j 
(FR  Doc.  02-1118  Filed  1-15-02:  8:45  am] 

BNJJNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Settlement 
Agreement  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  and  Chapter  11  of  THIe  11  of  the 
United  States  Banlvuptcy  Code 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  notice  is  hereby 
given  that  on  December  10,  2001,  a 
proposed  settlement  agreement  in 
United  States  v.  American  Allied 
Additives,  Inc.,  et  al..  Civil  Action  No. 
00-01014,  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Ohio.  The  proposed 
settlement  agreement  would  resolve  the 
United  States'  claim  against  defendant 
Gibson-Homans  Company  pursuant  to 
section  107  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  of  1980,  as  amended 
("CERCLA").  42  U.S.C.  9607,  in 
connection  with  the  American  Allied 
Additives  Superfund  Site  in  Cleveland, 
Ohio.  Under  the  proposed  settlement 
agreement,  the  United  States'  claim 
would  be  allowed  as  a  pre-petition 
general  unsecured  claim  for  $24,050  in 
Gibson-Homans'  bankruptcy 
proceeding.  In  Re:  The  Gibson-Homans 
Company,  No.  00-50369  (Bankr.  N.D. 
Ohio),  pursuant  to  Chapter  11  of  Title 
11  of  the  United  States  Code,  11  U.S.C. 
101,et  seq. 

For  a  period  of  thirty  (30)  days  from 
the  date  of  this  publication,  the 
Department  of  Justice  will  receive 


comments  related  to  the  proposed 
settlement  agreement.  Comments  should 
be  addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natiual 
Resources  Division,  U.S.  Department  of 
Justice,  950  Pennsylvania  Avenue,  NW., 
Washington,  DC  20530,  and  should  refer 
to  United  States  v.  American  Allied 
Additives,  Inc.,  et  al.,  Civil  Action  No. 
1:00CV1014;  D.J.  Ref.  No.  90-11-2- 
1318. 

The  settlement  agreement  may  be 
examined  at  the  Office  of  the  United 
States  Attorney.  1800  Bank  One  Center, 
600  Superior  Avenue,  Cleveland,  Ohio 
44114,  and  at  the  U.S.  Environmental 
Protection  Agency,  Region  V,  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604.  A  copy  of  the  settlement 
agreement  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044.  In  requesting  a 
copy,  please  enclose  a  check  in  the 
amount  of  $2.00  (8  pages  at  25  cents  per 
page  reproduction  cost),  and  please  refer 
to  United  States  v.  American  Allied 
Additives,  Inc.,  et  al..  Civil  Action  No. 
00-01014;  D.J.  Ref.  No.  90-11-2-1318. 

William  Brighton, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-1151  Filed  1-15-02;  8:45  am) 

BILUNG  CODE  4410-1&-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection;  Comment 
Request 


ACTION:  Notice. 


summary:  The  Departinent  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biu-den 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Currentiy,  the 
Employment  and  Training 
Administration  is  soliciting  comments 
concerning  the  proposed  new  collection 


of  data  on  the  costs  and  usage  of 
Workforce  Investment  Act  (WIA)  and 
Wagner  Peyser  services  that  do  not 
require  registration. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee's  section  below  on  or  before 
March  18,  2002. 
ADDRESSES:  James  Aaron,  Chief, 
Division  of  Performance  and  Results, 
Office  of  Financial  and  Administrative 
Management.  Employment  and  Training 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Room  N-4702,  Washington,  DC  20210, 
Telephone:  (202)  693-2814  this  is  not  a 
toll-free  number).  E-mail: 
jaaron@doleta.gov. 

SUPPLEMENTARY  INFORMATION: 
1.  Background 

The  Department  of  Labor  seeks  to 
collect  data  regarding  the  costs  and 
usage  of  Workforce  Investment  Act  " 
(WIA)  and  Wagner  Peyser  services  that 
do  not  require  participant  registration. 
Current  reporting  systems  do  not 
capture  this  information  because  self 
and  informational  services  do  not 
require  registration  and  are  not  part  of 
the  performance  accountability 
provisions  of  the  respective  statutes. 
This  fact  has  complicated  the  budget 
process  by  limiting  DOL's  capacity  to 
develop  unit  cost  projections.  In 
addition,  DOL  does  not  have  complete 
information  on  WIA  service  design.  The 
information  that  is  developed  will  be 
used  to  inform  budget  decisions  and  the 
WIA  reauthorization  process. 

The  data  will  consist  of  information 
already  collected  by  state  and  local 
workforce  development  staff  for  their 
own  management  purposes  and  data 
collected  from  a  probability  sample  of 
persons  using  self-service  facilities.  The 
principal  goal  of  the  data  collection  is 
to  develop  a  national  estimate  of  the 
number  of  job  seekers  who  use 
informational,  self,  or  staff  facilitated 
services  that  do  not  require  registration 
in  primary  One-Stop  programs  and 
related  costs. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 
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•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarify  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 


m.  Current  Actions 

DOL  is  seeking  Office  of  Management 
and  Budget  (OMB)  approval  to  collect 
data  on  the  costs  and  usage  of 
Workforce  Investment  Act  (WIA)  and 
Wagner  Peyser  services  that  do  not 
require  registration.  The  data  are 
necessar}'  to  inform  budget  decisions 
and  for  the  WIA  reauthorization 
process.  The  data  will  consist  of 
information  already  collected  by  state 
and  local  workforce  development  staff 
for  their  own  management  purposes  and 
data  collected  I'rom  a  probability  sample 
of  persons  using  self-service  facilities. 
The  principal  goal  of  the  data  collection 
is  to  develop  a  national  estimate  of  the 
number  of  job  seekers  who  use 
informational,  self,  or  staff  facilitated 


services  that  do  not  require  registration 
in  primary  One-Stop  programs. 

Type  of  Review:  New. 

Agency:  Employment  and  Training 
Administration. 

Title:  Estimation  of  ETA  Non- 
Registrant  Service  Usage  and  Costs. 

OMB  Number:  1 205-ONEW. 

Affected  Public:  Individuals  or 
households;  State,  Local  or  Tribal 
Government. 

Total  Respondents:  1 2 ,554. 

Frequency:  On  occasion. 

Total  Responses:  12,554. 

Average  Time  per  Response:  12.37 
hours  for  state  survey;  2  minutes  fqr 
participant  survey. 

Estimated  Total  Burden  Hours:  1.085 
for  state  and  participant  surveys;  2,760 
local  staff  burden  for  participant  survey. 


Table  1.- 

-Respondent  Burden  for  State  and  Participant  Surveys 

Data  form 

Total  respondents 

Frequency 

Total  responses 

Average  time  per          Total  burden 
response         ,            hours 

^ — ! 

QtatA  <iir\/pv                         

54 
12.500 

1 
1 

54 
12,500 

12.37  !                          668 
2  minutes  i                         417 

Participant  survey  

Totals  

12,554 

1 

12.554 

NA                         1.085 

1 

TABLE  2.— LOCAL  STAFF  BURDEN  FOR  PARTICIPANT  SURVEY 


Tasks  conducted  by  local  staff 


«»  a  w  ;   Staff  flours 

Staff  flours   i      j^^  .,20 

per  sampled     sampled  of- 

I        fices 


office 


Orientation  and  Training 

Data  Collection  

Maintenance  and  Delivery  of  Data  Collection  Forms 

Total  Burden  Hours  


2 
20 

1 


23 


240 

2.400 

120 


2,760 


Total  Burden  Hours  for  all  surveys: 
3,845. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintaining):  SO. 

Conunents  submitted  in  response  to 
this  comment  request  will  be 
siunmarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval  of  the  information 
collection  request;  they  will  also 
become  a  matter  of  public  record. 

Bryan  T.  Keiity, 

Administrator.  Office  of  Financial  and 
Administrative  Management,  Employment 
and  Training  Administration. 
[FR  Doc.  02-1111  Filed  1-15-02;  8:45  am] 
BIUJNG  CODE  4S10-aO-M 


DEPARTMENT  OF  LABOR 
Employment  Standards  Administration 

Proposed  Collection;  Comment 
Request 

action:  Notice. 


summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)(2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  biu-den  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 


requirements  on  respondeflts  can  be 
properly  assessed.  Currently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
following  information  collection: 
Housing  Occupancy  Certificate — 
Migrant  and  Seasonal  Agricultural 
Worker  Protection  Act. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  within  March 
18,  2002. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0339 
(this  is  not  a  toll-free  number),  fax  (202) 
693-1451,  EMail  pforkel@fenix2.dol- 
esa.gov. 
SUPPt-EMENTARY  INFORMATKW: 

Background 

Section  203(b)(1)  of  the  Migrant  and 
Seasonal  Agricultural  Worker  Protection 
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Act  (MSPA).  and  §  500.135(b)  of 
Regulations,  29  CFR  part  500,  provide 
that  any  person  who  owns  or  controls  a 
facility  or  real  property  to  be  used  for 
housing  migrant  agricultural  workers 
must  obtain  and  post  on  site,  a 
certificate  of  occupancy  from  the  State, 
local,  or  Federal  agency  which 
conducted  the  housing  safety  and  health 
inspection.  The  WH-520  is  a  form  used 
to  gather  information  to  determine 
whether  or  not  the  facility  meets  the 
applicable  safety  and  heedth  standards, 
and  also  serves  as  the  certificate  of 
occupancy.  i 

n.  Review  Focus  ' 

The  Department  of  Labor  is 
particularly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  of  Labdr  seeks 
approval  for  the  extension  of  this 
information  collection  in  order  to 
inspect  and  certify  a  migrant  housing 
facility  as  meeting  applicable  safety  and 
health  standards  under  the  law. 

Type  of  Review:  Extension. 

Agency:  Employment  Standards 
Administration. 

Title:  Housing  Occupancy 
Certificate — Migrant  and  Seasonal 
Agricultural  Worker  Protection  Act. 

OMB  Number:  1215-0158. 

Agency  Number:  WH-520. 

Affected  Public:  Individuals  or 
households;  Businesses  or  other  for- 
profit;  Farms. 

Frequency:  On  occasion. 

Tofa7  Respondents/Responses:  60. 

Time  per  Response  3  minutes 
(Reporting):  1  minute  (Recordkeeping 
and  Posting). 

Estimated  Total  Burden  Hours:  4. 

Total  Burden  Cost  (capital/startup): 
SO. 


Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  January  10,  2002. 
Margaret  (.  Sherrill, 

Chief.  Branch  of  Management.  Review,  and 
Internal  Control,  Chief,  Division  of  Financial 
Management,  Office  of  Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
(FR  Doc.  02-1110  Filed  1-15-02;  8:45  am] 

BILUNG  CODE  4S10-27-P 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Health  Administration 

Proposed  information  Collection 
Request  Submitted  for  Public 
Comment  and  Recommendations; 
Applications  for  Approval  of  Sanitary 
Toilet  Facilities 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed. 

DATES:  Submit  comments  on  or  before 
March  18,  2002. 

ADDRESSES:  Send  comments  to  David  L. 
Meyer,  Director,  Office  of 
Administration  and  Management,  4015 
Wilson  Boulevard,  Room  615, 4015, 
Arlington,  VA  22203-1984.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  Internet  E- 
mail  to  Meyer-David@msha.gov,  along 
with  an  original  printed  copy.  Mr. 
Meyer  can  be  reached  at  (703)  235-1383 
(voice),  or  (703)  235-1563  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT: 
Charlene  N.  Barnard,  Regulatory 
Specialist,  Records  Management 
Division,  U.S.  Department  of  Labor, 
Mine  Safety  and  Health  Administration, 
Room  725,  4015  Wilson  Boulevard, 


Arlington,  VA  22203-1984.  Ms.  Barnard 
can  be  reached  at  barnard- 
charlene@msha.gov  (Internet  E-mail), 
(703)  235-1470  (voice),  or  (703)  235- 
1563  (facsimile). 

I.  Background 

The  piupose  of  the  collection  of  this 
information  is  to  evaluate  the  sanitary 
features  of  manufactured  toilets  for  use 
at  coal  mines.  Protecting  the  health  of 
miners  is  a  vital  function  of  the  agency. 
Proper  environmental  sanitation  is 
necessary  to  protect  coal  miners  fi-om 
illnesses  that  can  be  transported  by 
human  waste  and  also  needed  to 
maintain  equalization  of  working 
conditions  with  other  occupational 
groups. 

n.  Desired  Focus  of  Comments 

CiuTently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
reinstatement  of  the  information 
collection  related  to  the  Approval  of 
Sanitary  Facilities  at  Coal  Mines.  MSHA 
is  particidarly  interested  in  comments 
which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  proposed  information 
collection  request  may  be  viewed  on  the 
Internet  by  accessing  the  MSHA  Home 
Page  [http://www.msha.gov)  and 
selecting  "Statutory  and  Regulatory 
Information"  then  "Paperwork 
Reduction  Act  submission  [http:// 
www.msha.gov/regspwork.htm)" ,  or  by 
contacting  the  employee  listed  above  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section  of  this  notice  of  a  hard  copy. 

in.  Current  Action 

The  agency  feels  that  the  information 
is  necessary  for  the  continuing 
evaluation  of  applications  under  the 
standards.  No  revisions  or  new 
proposals  are  included. 

Type  of  Review:  Reinstatement. 
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Agency:  Mine  Safety  and  Health 
Adininistration. 


Title:  Applications  for  Approval  of 
Sanitary  Toilet  Facilities. 
OMB  Number:  1219-0101. 


Affected  Public:  Business  or  other  for 
profit. 


Cite/RefereDce 

Total  respond- 
ents 

Frequency 

Total  re- 
sponses 

-      -     ! 

Average  lime 
per  response 

Burden 
(in  hours) 

71  500                          

1 
1 

1 
1 

1 
1 

8 
8 

8 

75.1712-6  ■ 

8 

Totals • ■•■ 

2 

2 

2 

16 

16 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Operating  and  Maintenance 
Costs:  $0. 

Comments  submitted  in  response  to 
this  notice  will  be  simmiarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

David  L.  Meyer, 

Director,  Office  of  Administration  and 

Management. 

(FR  Doc.  02-1112  Filed  1-15-02;  8:45  am] 

BILUNG  CODE  ^SKMS-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-007] 

NASA  Advisory  Council,  Minority 
Business  Resource  Advisory 
Committee  Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announce  a  forthcoming  meeting  of  the 
NASA  Advisory  Council,  Minority 
Business  Resource  Advisory  Committee. 
DATES:  Wednesday,  January  30,  2002,  9 
a.m.  to  4  p.m.,  and  Thursday,  January 
31,  2002,  9  a.m.  to  12  noon. 
ADDRESSES:  NASA  Ames  Research 
Center,  Center  Directors  Conference 
Room,  Moffett  Field,  CA  94035-1000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ralph  C.  Thomas  III,  Code  K,  National 
Aeronautics  and  Space  Administration, 
(202)  358-2088. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

•  Review  of  Previous  Meeting 

•  OSDBU  Update  of  Activities 

•  NAC  Meeting  Report 

•  Overview  of  NASA  Ames 

•  Overview  of  Small  Business 
Program 


•  Public  Comment 

•  Panel  Discussion  and  Review 

•  Committee  Panel  Reports 

•  Status  of  Open  Committee 
Recommendations 

•  New  Business 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  02-1024  Filed  1-14-02;  8:45  am| 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-004] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 
Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 
License. 

summary:  NASA  hereby  gives  notice 
that  Boundary  Layer  Research  Inc.,  of 
Everett,  Washington  has  applied  for  an 
exclusive  license  to  practice  the 
invention  disclosed  in  US  Patent  No. 
5,738,298.  entitled  "Tip  Fence  for 
Reduction  of  Lift-Generated  Airframe 
Noise,"  which  is  assigned  to  the  United 
States  of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Ames  Research  Center. 

DATES:  Responses  to  this  notice  must  be 
received  by  March  18.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  Padilla.  Patent  Coimsel.  NASA 
Ames  Research  Center,  M/S  202A-3. 
Moffett  Field.  CA  94035-1000,  (650) 
604-5104. 


Dated:  January  5.  2002. 
Robert  M.  Stephens. 

Deputy  General  Counsel. 

(FR  Doc.  02-1021  Filed  1-15-02;  8:45  am) 

BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-003] 

Notice  of  Prospective  Copyright 
License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  Prospective  Patent 

License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Maecker  and  Company.  MakerToys 
Division  of  Silver  Creek,  New  York,  has 
applied  for  an  exclusive  copyright 
license  to  ARC-14263,  "Exploring 
Aeronautics  Multimedia  CD-ROM." 
which  is  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Ames  Research  Center. 
DATES:  Responses  to  this  notice  must  be 
received  by  March  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Padilla.  Patent  Counsel.  NASA 
Ames  Research  Center.  Mail  Stop  202A- 
3.  Moffett  Field.  CA  94035-1000.  (650) 
605-5104. 

Dated:  January.  4,  2002. 
Roliert  M .  Stephens, 
Deputv  General  Counsel. 
[FR  Doc.  02-1020  Filed  1-15-02:  8:45  ami 
BILUNG  CODE  7510-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-006] 

Notice  Of  Prospective  Patent  License 

agency:  National  Aeronautics  and 
Space  Administration. 
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action:  Notice  of  Prospective  Patent 
License. 

SUMMARY:  NASA  hereby  gives  notice 
that  Phoenix  Systems  International,  Inc., 
of  Pinebrook,  New  Jersey,  has  applied 
for  an  exclusive  patent  license  to 
practice  the  inventions  described  and 
claimed  in  the  following:  U.S.  Patent 
No.  6,039,783,  "Process  and  Equipment 
for  Nitrogen  Oxide  Waste  Conversion  to 
Fertilizer,"  KSC-11 884-2,  "Process  and 
Equipment  for  Nitrogen  Oxide  Waste 
Conversion  to  Fertilizer,"  and  KSC- 
12235-1,  "High  Temperature 
Decomposition  of  Hydrogen  Peroxide," 
which  are  assigned  to  the  United  States 
of  America  as  represented  by  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration. 
Written  objections  to  the  prospective 
grant  of  a  license  should  be  sent  to 
Randy  Heald,  Patent  Counsel,  John  F. 
Kennedy  Space  Center,  Kennedy  Space 
Center,  FL  32899.  ; 

DATES:  Responses  to  this  Notice  must  be 
received  by  January  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randall  M.  Heald,  Assistant  Chief 
Counsel/Patent  Counsel,  John  F. 
Kennedy  Space  Center,  Mail  Code:  CC- 
A,  Kennedy  Space  Center,  FL  32899, 
telephone  (321)  867-7214. 

Dated:  January  8.  2002. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

(PR  Doc.  02-1023  Filed  1-15-02;  8:45  am] 

BNJJNG  CODE  7S1(M)1-P  I 


NATIOHAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[NoIlM  02-005] 

Notica  of  Prospective  Pateiit  and 
Copyright  License 

AGENCY:  National  Aeronautics  and 
Space  Administration.         [ 
ACTION:  Notice  of  Prospective  Patent  and 
Copyright  License. 

summary:  NASA  hereby  gives  notice 
that  Williams  Electrical  Systems 
Company  of  Greensboro,  North  Carolina 
has  applied  for  an  exclusive  patent 
license  for  the  "Remote  Monitor  Alarm 
System,"  U.S.  Patent  No.  5,485,142,  and 
an  exclusive  copyright  license  for  KSC- 
12314,  "Remote  Monitoring  and  Alarm 
System,"  both  technologies  are  assigned 
to  the  United  States  of  America  as 
represented  by  the  Administrator  of  the 
National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Randall  M.  Healc^  Assistant 


Chief  Counsel/Patent  Coimsel,  and  John 

F.  Kennedy  Space  Center. 

DATES:  Responses  to  this  Notice  must  be 

received  by  January  31,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randall  M.  Heald,  Assistant  Chief 

Counsel/Patent  Counsel,  John  F. 

Kennedy  Space  Center,  Mail  Code:  CC- 

A,  Kennedy  Space  Center,  FL  32899. 

telephone  (321)  867-7214. 

Dated:  January  4.  2002. 
Robert  M.  Stephens, 

Deputy  General  Counsel. 

|FR  Doc.  02-1022  Filed  1-15-02;  8:45  am] 

BILUNG  CODE  7510-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  we  are  providing 
opportunity  for  public  comment  on  this 
action.  After  obtaining  and  considering 
public  comment,  NSF  will  prepare  the    , 
submission  requesting  OMB  clearance 
of  this  collection  for  no  longer  than  3 
years.  - 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (d)  ways  to  minimize  the  burden  of 
the  collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Written  comments  should  be 
received  by  March  18,  2002  to  be 
assured  of  consideration.  Comments 
received  after  that  date  would  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton.  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 


295,  Arlington,  VA  22230,  or  by  e-mail 
to  splimpto@nsf.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  email  to  splimpto@nsf.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (HRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  The  Cross  Site 
Analysis  of  the  Integrative  Graduate 
Education  and  Research  Traineeship 
(IGERT)  Program. 

OMB  Control  No.:  3145-0182. 

EXPIRATION  DATE  OF  APPROVAL: 
May  31,  2002. 

Abstract:  This  document  has  been 
prepared  to  support  the  clearance  of . 
data  collection  instruments  to  be  used 
in  the  evaluation  of  the  Integrative 
Graduate  Education  and  Research 
Traineeship  (IGERT)  Program.  This  site- 
based  interview  component  is  a  part  of 
a  mixed  method  implementation  and 
impact  study  emd  is  comprised  of  on- 
site  interviews  of  Pis,  trainees,  key 
faculty,  and  administrative  personnel 
for  all  IGERT  projects  in  their  third  year 
of  funding  (approximately  20  sites  per 
year).  It  complements  and  verifies  data 
from  the  previously  cleared  IGERT 
Distance  Monitoring  System  (a  Web- 
based  siuvey  completed  aimually  by  the 
project  Principal  Investigators,  funded 
trainees,  and  non-funded  associate 
students).  While  the  Web-based  survey 
provides  prescribed  and  consistent  data 
across  all  IGERT  sites,  site  visits  allow 
the  collection  of  site-specific,  in-depth 
information  that  answers  questions 
raised  by  the  Web-based  collection  and 
extends  its  scope.  The  two  approaches 
inform  and  enrich  each  other  to  provide 
the  clearest  and  most  complete  portrait 
possible  of  the  evaluated  program.  Data 
are  needed  by  NSF  for  program 
monitoring  and  to  support  program 
analysis,  impact  assessment,  and 
evaluation  activities. 

Expected  Respondents:  Interview 
respondents  at  each  IGERT  project  will 
include:  the  Principal  Investigator.  Co-  ■ 
Principal  Investigators.  Faculty 
associated  with  the  project  or  advisors 
to  trainees,  Fimded  Trainees.  Non- 
Funded  Associates,  and  University 
Administrators. 

Burden  on  the  Public:  Biirden  for 
respondents  varies  according  to  role, 
from  30  minutes  to  three  hours.  A  total 
of  34  hours  and  30  minutes  interview 
time  is  projected  for  the  estimated  44 
respondents  at  each  site.  Over  the 
average  of  20  sites  each  year,  this 
amounts  to  880  respondents  and  a  total 
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of  690  horn's.  Burden  to  the  public  is 
limited  because  all  respondents  are 
limited  to  those  associated  with  IGERT 
projects  in  their  third  year  of 
implementation. 

Dated:  January  11,  2002. 
Suzanne  H.  Plimpton, 
NSF  Reports  Clearance  Officer. 
[PR  Doc.  02-1145  Filed  1-15-02;  8:45  am) 
BILLING  CODE  7S55-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request 

AGENCY:  National  Science  Foundation. 
action:  Submission  for  OMB  Review; 
Comment  Request. 

summary:  The  National  Science 
Foundation  (NSF)  has  submitted  the 
following  information  collection 
requirement  to  OMB  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13. 
Comments  regarding  (a)  whether  the 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  shoiUd  be 
addressed  to:  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  National  Science 
Foundation  725 — 17th  Street,  NW  Room 
10235,  Washington,  DC  20503,  and  to 
Suzanne  H.  Plimpton,  Reports  Clearance 
Officer,  National  Science  Foundation. 
4201  Wilson  Boulevard,  Suite  295, 
Arlington,  Virginia  22230  or  send  email 
to  splimpto@nsf.gov.  Comments 
regarding  these  information  collections 
are  best  assured  of  having  their  full 
effect  if  received  within  30  days  of  this 
notification.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  703-292- 
7556. 

NSF  may  not  conduct  or  sponsor  a 
collection  of  information  unless  the 
collection  of  information  displays  a 
aurently  valid  OMB  control  number 
and  the  agency  informs  potential 
persons  who  are  to  respond  to  the 
collection  of  information  that  such 
persons  are  not  required  to  respond  to 


the  collection  of  information  unless  it 

displays  a  currently  valid  OMB  control 

number. 

SUPPLEMENTARY  INFORMATION: 

Title:  National  Science  Foundation 
Proposal  Evaluation  Process. 

OMB  Control  Number:  3145-0060.  ' 

Proposed  Project  Proposal  Evaluation 
Process 

The  National  Science  Foundation 
(NSF)  is  an  independent  Federal  agency 
created  by  the  National  Science 
Foundation  Act  of  1950,  as  amended  (42 
U.S.C.  1861-75).  The  Act  states  the 
pvupose  of  the  NSF  is  "to  promote  the 
progress  of  science;  (and)  to  advance  the 
national  health,  prosperity,  and 
welfare"  by  supporting  research  and 
education  in  all  fields  of  science  and 
engineering." 

From  those  first  days,  NSF  has  had  a 
unique  place  in  the  Federal 
Government:  It  is  responsible  for  the 
overall  health  of  science  and 
engineering  across  all  disciplines.  In 
contrast,  other  Federal  agencies  support 
research  focused  on  specific  missions 
such  as  health  or  defense.  The 
Foundation  also  is  committed  to 
ensuring  the  nation's  supply  of 
scientists,  engineers,  and  science  and 
engineering  educators. 

The  Foundation  fulfills  this 
responsibility  by  initiating  and 
supporting  merit-selected  research  and  • 
education  projects  in  all  'the  scientific 
and  engineering  disciplines.  It  does  this 
through  grants  and  cooperative 
agreements  to  more  than  2,000  colleges, 
universities,  K-12  school  systems, 
businesses,  informal  science 
organizations  and  other  research 
institutions  throughout  the  U.S.  The 
Foimdation  accounts  for  about  one- 
fourth  of  Federal  support  to  academic 
institutions  for  basic  research. 

The  Foundation  relies  heavily  on  the 
advice  and  assistance  of  external 
advisory  committees,  ad-hoc  proposal 
reviewers,  and  to  other  experts  to  ensure 
that  the  Foundation  is  able  to  reach  fair 
and  knowledgeable  judgments.  These 
scientists  and  educators  come  from 
colleges  and  universities,  nonprofit 
research  and  education  organizations, 
industry,  and  other  Government 
agencies. 

In  making  its  decisions  on  proposals 
the  counsel  of  these  merit  reviewers  has 
proven  invaluable  to  the  Foundation 
both  in  the  identification  of  meritorious 
projects  and  in  providing  sound  basis 
for  project  restructuring. 

Review  of  proposals  may  involve 
large  panel  sessions,  small  groups,  or 
use  of  a  mail-review  system.  Proposals 
are  reviewed  carefully  by  scientists  or 
engineers  who  are  expert  in  the 


particular  field  represented  by  the 
proposal.  About  50%  are  reviewed 
exclusively  by  panels  of  reviewers  who 
gather,  usually  in  Arlington,  VA,  to 
discuss  their  advice  as  well  as  to  deliver 
it.  About  35%  are  reviewed  first  by  mail 
reviewers  expert  in  the  particular  field, 
then  by  panels,  usually  of  persons  with 
more  diverse  expertise,  who  help  the 
NSF  decide  among  proposals  from 
multiple  fields  or  sub-fields.  Finally, 
about  15%  are  reviewed  exclusively  by 
mail. 

Use  of  the  Information 

The  information  collected  is  used  to 
support  grant  programs  of  the 
Foundation.  'The  information  collected 
on  the  proposal  evaluation  forms  is  used 
by  the  Foundation  to  determine  the 
following  criteria  when  awarding  or 
declining  proposals  submitted  to  the 
Agency:  (1)  What  is  the  intellectual 
merit  of  the  proposed  activity?  (2)  What 
are  the  broader  impacts  of  the  proposed 
activity? 

The  information  collected  on  reviewer 
background  questionnaires  is  used  by 
managers  to  maintain  an  automated 
database  of  reviewers  for  the  many 
disciplines  represented  by  the  proposals 
submitted  to  the  Foundation. 
Information  collected  on  gender,  race, 
ethnicity  is  used  in  meeting  NSF  needs 
for  data  to  permit  response  to 
Congressional  and  other  queries  into 
equity  issues.  These  data  are  also  used 
in  the  design,  implementation,  and 
monitoring  of  NSF  efforts  to  increase  the 
participation  of  various  groups  in 
science,  engineering,  and  education. 

Confidentiality 

When  a.  decision  has  been  made 
(whether  an  award  or  a  declination), 
verbatim  copies  of  reviews,  excluding 
the  names  of  the  reviewers,  and 
siunmaries  of  review  panel 
deliberations,  if  any,  are  provided  to  the 
PI.  Proposers  also  may  request  and 
obtain  any  other  releasable  material  in 
NSF's  file  on  their  proposal.  Everything 
in  the  file  except  information  that 
directly  identifies  either  reviewers  or 
other  pending  or  declined  proposals  is 
usually  releasable  to  the  proposer. 

While  listings  of  panelists'  names  are 
released,  the  names  of  individual 
reviewers,  associated  with  individual 
proposals,  are  not  released  to  anyone. 

Because  the  Foundation  is  committed 
to  monitoring  and  identifying  any  real 
or  apparent  inequities  based  on  gender, 
race,  ethnicity,  or  disability  of  the 
proposed  principal  investigator(s)/ 
project  director(s)  or  the  co-principal 
investigator(s)/co-project  director(s),  the 
Foimdation  also  collects  information 
regarding  race,  ethnicity,  disability,  and 
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gender.  This  information  is  also 
protected  by  the  Privacy  Act. 

Burden  on  the  Public 

The  Foundation  estimates  that 
anywhere  from  one  hour  to  twenty 
hours  may  be  required  to  review  a 
proposal.  It  is  estimated  that 
approximately  five  hours  are  required  to 
review  an  average  proposal.  Each 
proposal  receives  an  average  of  8.5 
reviews. 

Dated:  (anuary  10.  2002. 
Suzanne  H.  Plimpton, 
Reports  Clearance  Officer.  National  Science 
Foundation. 

[FR  Doc.  02-1025  Filed  1-15-02;  8:45  am] 
8ILLJN6  CODE  75S5-«1-M 


NATIONAL  SCIENCE  FOUNDATION 

Sunshine  Act  Meeting     | 

AGfiNCY  HOLDING  MEETING:  National 
Science  Foimdation,  National  Science 
Board.  Executive  Committee. 
DATE  AMD  TIME:  January  24.  2002. 1  p.m.- 
1:30  p.m..  Closed  Session;  January  24, 
2002, 1:30  p.m.-2  p.m..  Open  Session. 
PLACE:  The  National  Science 
Foundation.  4201  Wilson  Boulevard, 
Room  1295,  Arlington,  VA  22230. 
STATUS:  Part  of  this  meeting  will  be 
open  to  the  public,  part  of  this  meeting 
will  be  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

Thunday,  January  24, 2002 

Closed  Session  (1  p.m.  to  1:30  p.m) 

— ^Awards  and  Agreements 

Open  Session  (1 :30  p.m.  to  2  p.m.) 

— ^Director's  Items 
— Chairman's  Items 

— ^Program  Approval:  Math  and  Science 
Partnerships 

Malta  Ceiwisky, 

Executive  Officer. 

[FR  Doc.  02-1185  Filed  1-11-02;  4:48  pm] 

BIUJNG  CODE  79S5-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Dockat  Nos.  50-277  AND  50-278] 

Exelon  Genenrtion  Company,  LLC; 
NoUm  of  Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Uceniei 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Exelon 
Generation  Company,  LLC  (the 
licensee),  to  withdraw  its  February  8, 


2001,  application  for  proposed 
amendments  to  Facility  Operating 
License  Nos.  DPR-44  and  DPR-56  for 
the  Peach  Bottom  Atomic  Power 
Station,  Units  2  and  3.  located  in  York 
County,  Pennsylvania. 

The  proposed  amendments  would 
have  modified  the  facility  and  the 
facility  Technical  Specifications  by 
replacing  the  interim  corrective  actions 
for  thermal-hydraulic  power  oscillations 
with  an  automatic  reactor  scram  from 
the  output  of  the  oscillation  power 
range  monitor. 

The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 
Issuance  of  Amendment  published  in 
the  Federal  Register  on  May  30,  2001 
(66  FR  29354).  However,  by  letter  dat^d 
December  13,  2001 ,  the  licensee 
withdrew  the  proposed  change. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  February  8,  2001,  and 
the  licensee's  letter  dated  December  13, 
2001,  which  withdrew  the  application 
for  license  amendment.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Doc\iments  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  Public  Document  Room  (PDR) 
Reference  staff  by  telephone  at  1-800- 
397-4209.  301-415-4737  or  by  email  to 
pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  P.  Boska, 

Project  Manager,  Project  Directorate,  Division 
of  Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation. 
(FR  Doc.  02-1088  Filed  1-15-02;  8:45  am) 

BIUJNG  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Hnding  of  No  Significant 
Impact 

summary:  Notice  is  hereby  given  that 
the  Nuclear  Regulatory  Commission  has 
made  a  Finding  of  No  Significant  Impact 
(FONSI)  with  respect  to  the  potential 
environmental  impact  related  to  the 
request  by  Alaron  Corporation  to  utilize 
a  wet  waste  processing  system  to  dry 


high-solids  wet  wastes  and  aqueous 
liquid  wastes  in  their  Wampum,  " 
Pennsylvania  facility. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
R.  McGrath,  Senior  Health  Physicist, 
Division  of  Nuclear  Materials  Safety, 
U.S.  Nuclear  Regulatory  Commission, 
Region  I,  475  Allendale  Road,  King  of 
Prussia,  Pennsylvania  19406.  Telephone 
610-337-5069. 

SUPPLEMENTARY  INFORMATION:  The 
Alaron  Corporation  of  Wampum, 
Pennsylvania  holds  a  license  issued  by 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  for  performing 
decontamination  of  equipment 
contaminated  with  radioactive  material. 
Alaron  has  requested  authority  to  add  a 
system  for  the  treatment  of  wet  wastes 
by  installing  a  system  which  includes  a 
concentrate  dryer,  ultra-filtration, 
reverse-osmosis,  demineralizers  and 
steam  generator  on  its  site  in  Wampum. 

Alaron  estimates  that  approximately 
214  curies  of  radioactive  materials 
would  be  processed  per  year. 
Environmental  radiation  safety  concerns 
include  exposure  due  to  airborne 
releases.  To  evaluate  airborne  releases, 
the  licensee  utilized  a  computer  code 
(COMPLY,  an  EPA  computer  code  for 
calculating  the  dose  to  individuals  due 
to  airborne  releases)  to  assess  dose  from 
radionuclide  emissions.  The  code 
assumed  that  an  activity  of  740 
millicuries  would  be  released  in 
effluents  to  the  air  and  projected  a 
effective  dose  equivalent  of  0.03 
millirem/year  to  an  individual  at  the 
nearest  site  boundary. 

NRC  has  reviewed  the  assumptions 
used  in  the  above  described  codes  and 
ccHicurs  with  the  reported  results.  The 
maximum  annual  dose  of  0.03  millirem 
is  well  below  the  regulatory  limit  of  100 
millirem  per  year. 

Copies  of  the  EA  and  FONSI  as  well 
as  supporting  documentation  are 
available  for  review  at  the  NRC  offices 
located  at  475  Allendale  Road,  King  of 
Prussia,  Pennsylvania  19406,  telephone 
number  (610)  337-5000,  during  normal 
business  hours. 

John  D.  Kkmeman, 

Chief,  Nuclear  Materials  Safety  Branch  2, 
Division  of  Nuclear  Material  Safety,  U.S. 
Nuclear  Regulatory  Commission,  Region  I. 

Environmental  Assessment  of  Proposal 
by  Alaron  Corporation  To  Perform 
Ftooessing  of  Wet  Wastes  Utilizing  a 
Multi-Mediodology  Treatment  Sjrstem 

1.  The  Need  for  the  Proposed  Action 

The  Alaron  Corporation  of  Wampum, 
Pennsylvania  holds  a  license  issued  by 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  for  performing 
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decontamination  of  equipment 
contaminated  with  radioactive  material. 
Alaron  uses  a  variety  of  techniques  to 
perform  the  decontamination.  In  a  letter 
dated  May  31,  2001,  Alaron  requested 
an  amendment  to  their  license  to 
authorize  a  wet  waste  processing  system 
to  dry  high-solids  wet  wastes  and 
aqueous  liquid  wastes  in  their  Wampum 
facility.  The  system  will  be  supplied  by 
NUKEM  Nuclear  Technologies  and 
includes  a  concentrate  dryer,  ultra- 
filtration units,  reverse-osmosis  imits, 
demineralizers,  steam  generator  and 
holding  tanks,  The  pmpose  of  this 
Environment^  Assessment  is  to 
determine  whether  or  not  the  proposed 
action  could  contribute  to  significant 
impacts  on  the  human  environment. 

2.  Alternatives  to  the  Proposed  Action 

The  only  credible  alternative  is  to  not 
allow  Alaron  to  install  and  use  the 
treatment  system.  Relocation  of  the  imit 
to  another  part  of  the  site  would  not 
alter  the  environmental  impact  of  the 
operation  of  the  unit.  To  allow  the  use 
of  some  components  of  the  system  and 
not  others  could  actually  result  in  an 
increase  in  the  amdunt  of  activity 
released  to  the  environment. 

3.  The  Environmentcd  Impacts  of  the 
Proposed  Action 

Alaron  is  located  on  a  24  acre  site  in 
the  Point  Industrial  Park,  Wampum, 
Pennsylvania.  Building  Fl  is  a  67,800  ft^ 
steel  frame  and  steel  wall  building  with 
a  flat  sjmthetic  membrane  type  roof.  The 
proposed  wet  waste  processing  system 
would  be  located  inside  a  curbed  area 
at  the  east  end  of  the  Fl  Annex.  The  Fl 
Annex  is  located  on  the  east  side  (rf  the 
Fl  Building  and  is  a  steel  frame,  steel 
walled  building  32  feet  wide  and  88  feet 
long.  The  curbed  area  in  the  Fl  Annex 
is  capable  of  holding  all  of  the 
contaminated  liquid  in  the  wet  waste 
system.  The  NUKEM  system  consists  of 
a  number  of  water  treatment 
components,  including  a  concentrate 
dryer  (CD),  an  ultra-filtration  (UF)  unit, 
a  reverse  osmosis  (RO)  unit,  two 
demineralizers,  and  a  steam  generator. 
Wet  waste  will  arrive  by  truck  and  will 
be  transferred  to  one  of  two  1400  gallon 
sludge  tanks  inside  the  curbed  area  of 
the  Fl  Annex  using  a  pneumatic  pump 
through  a  double  containment  transfer 
hose. 

Alaron's  License  No.  37-20826-01 
was  last  renewed  in  its  entirety  on 
December  3. 1998.  As  part  of  that 
renewal,  NRC  issued  an  Environmental 
Assessment  (NUREG/CR-5549)  and 
published  a  Finding  of  No  Significant 
Impact  in  the  Federal  Register  on 
December  2, 1998.  The  Environmental 
Assessment  found  that  no  atmospheric 


emissions  containing  radioactive 
contaminants  were  expected  to  be 
released  from  the  operation  as  then 
licensed.  This  was  based  on  the  fact  that 
potentially  contaminated  air  within 
work  areas  is  cycled  through  HEPA 
filters  and  exhausted  back  into  the 
building.  Alaron  recognized,  though, 
that  fugitive  emissions,  through  doors, 
vents,  etc.  exist  and  a  conservative 
estimate  of  an  annual  dose  to  the  nearest 
residence  was  calculated  to  be  0.26 
millirem.  10  CFR  20.1301  requires  that 
each  licensee  conduct  operations  so  that 
the  total  effective  dose  equivalent  to 
individual  members  of  the  public  fi^m 
the  licensed  operation  does  not  exceed 
0.1  rem  (100  millirem)  in  a  year. 

The  installation  of  this  waste 
treatment  system  would  add  an  airborne 
release  point  at  the  Alaron  facility. 
Steam  from  the  steam  generator  will  be 
vented  through  an  exhaust  stack  on  the 
roof  of  the  Fl  Building.  Most  of  the 
radioactivity  in  the  wet  waste  to  be 
processed  will  be  removed  by  the 
various  treatment  methods  in  the  system 
and  will  be  disposed  of  as  solid  waste. 
After  being  cleaned  by  passing  through 
the  system,  the  cleaned  or  polished 
water  feeds  the  steam  generator.  Steam 
from  the  steam  generator  is  exhausted 
through  the  stack. 

Alaron  estimates  that  the  wet  waste 
processing  system  will  process  liquid, 
sludge  and/or  resin  waste  whose 
isotopic  distribution  is  typical  of  waste 
currently  being  disposed  from  nuclear 
power  facilities.  Based  on  the  estimated 
waste  throughput,  approximately  214 
curies  of  radioactive  material  will  be 
processed  per  year.  Assuming  that  all  of 
the  H-3  activity  will  become  airborne, 
that  the  polished  water  feed  to  the  steam 
generator  contains  other  isotopes  at  10 
CFR  Part  20  effluent  limits,  and  that  all 
of  the  radioactivity  in  the  feed  is 
released,  the  total  activity  emitted  per 
year  would  be  about  740  millicuries. 
The  licensee  performed  dose- 
calculations  using  the  computer  code 
COMPLY  (an  EPA  computer  code  for 
calculating  the  dose  to  individuals  due 
to  airborne  releases)  which  projects  an 
effective  dose  equivalent  of  0.03 
millirem/year  to  an  individual  at  the 
nearest  site  boundary  as  a  result  of  the 
estimated  release.  NRC  has  performed  a 
dose  assessment  of  the  proposal  and 
agrees  with  the  basic  assumptions  and 
results  of  the  licensee's  analysis. 

With  regard  to  direct  radiation 
exposure,  the  licensee  plans  to  conduct 
cleaning  and  back  flush  evolutions  that 
will  assure  that  accumulation  of 
radioactive  material  on  filter  media  will 
not  result  in  high  radiation  levels 
around  the  unit.  In  addition,  there  will 
be  shielding  in  place  to  avoid  creation 


of  high  radiation  levels.  The  maximum 
radiation  levels  is  expected  to  be  50 
millirem  per  hour  one  foot  from  the 
Concentrate  Dryer,  i.e.  within  the 
restricted  area.  Radiation  levels  at  the 
closest  unrestricted  area,  including  the 
contribution  from  existing  operations, 
will  be  about  10  microrem  per  hour. 

4.  Conclusion 

In  view  of  the  fact  that  the  additional 
dose  of  0.03  millirem/year  to  an 
individual  at  the  nearest  site  boundary 
as  a  result  of  the  proposed  amendment 
is  a  small  fraction  of  the  dose  attributed 
to  fugitive  emissions  to  an  individual  at 
the  nearest  residence  as  a  result  of 
existing  operations,  the  staff  concludes 
that  the  proposed  action  will  have  a 
negligible  impact  on  the  environment. 

(FR  Doc.i)2-1090  Filed  1-15-02;  8:45  am] 

BILUNG  COOC  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-27] 

Environmental  Assessment  and 
Finding  of  No  Significant  Impact  of 
License  Amendment  for  BWX 
Technologies,  Inc.,  and  Notice  of 
Opportunity  To  Request  a  Hearing 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Amendment  of  BWX 

Technologies.  Inc..  Materials  License 

SNM-42  to  authorize  the  installation 

and  use  of  the  Metal  Dissolution 

Facility. 

The  U.S.  Nuclear  Regulatory 
Commission  is  considering  the 
amendment  of  Special  Nuclear  Material 
License  SNM-42  to  authorize  the 
installation  and  use  of  the  Metal 
Dissolution  Facility  at  the  BWX 
Technologies,  Inc.,  facility  located  in 
Lynchburg,  VA,  and  has  prepared  an 
Environmental  Assessment  in  support 
of  this  action. 

Environmental  Assessment 

1.0  Introduction 

1.1  Background 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  has  received  a  license 
request,  dated  August  7.  2001.  and  a 
revision  to  that  submittal  dated 
December  18,  2001.  The  request  is  to 
amend  SNM-42  to  authorize  the 
installation  and  use  of  the  Metal 
Dissolution  Facility  (MDF)  for  the 
dissolution  of  high  enriched  uranium 
(HEU)  metal  to  support  BWXT's 
downblending  operations.  The  purpose 
of  this  document  is  to  assess  the 
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environmental  consequences  of  the 
proposed  license  amendment. 

The  BWXT  facility  in  Lynchburg,  VA, 
is  authorized  under  SNM-42  to  possess 
nuclear  materials  for  the  fabrication  and 
assembly  of  nuclear  fuel  components. 
The  facility  supports  the  U.S.  naval 
reactor  program,  fabricates  research  and 
university  reactor  components,  and 
manufactures  compact  reactor  fuel 
elements.  The  facility  also  performs 
recovery  of  scrap  uranium.  Research 
and  development  activities  related  to 
the  fabrication  of  nuclear  fuel 
components  are  also  conducted. 

1.2  Review  Scope  I 

This  environmental  assessment  (EA) 
serves  to  present  information  and 
analysis  for  determining  whether  to 
issue  a  Finding  of  No  Significant  Impact 
(FONSI)  or  to  prepare  an  Environmental 
Impact  Statement  (EIS).  Should  the  NRC 
issue  a  FONSI,  no  EIS  would  be 
prepared  and  the  license  amendment 
would  be  granted. 

1.3  Proposed  Action 

The  proposed  action  is  to  amend  NRC 
Materials  License  SNM-42  to  authorize 
the  installation  and  use  of  the  MDF  for 
the  dissolution  of  H£U  metal  to  support 
BWXT's  downblending  operations.  The 
MDF  will  be  used  to  receive,  store, 
dissolve  HEU  metal  ranging  from  20  to 
97  percent  uranium-235  (U-235).  The 
MDF  will  support  other  processing  areas 
and  will  be  located  within  the  Bay  15A 
Material  Access  Area  (MAA).  The 
building  is  already  in  place,  so  there 
will  be  no  new  construction  on  the 
BWXT  site.  The  building  is 
approximately  37  feet  long,  20  feet 
wide,  and  18  feet  high. 

The  purpose  of  the  MDF  is  to  produce 
a  homogeneous  uranyl  nitrate  solution 
with  a  uranium  concentration  of 
^proximately  400  grams/liter  (g/1).  The 
first  step  in  the  MDF  is  the  weighing  out 
of  an  appropriate  amount  of  HEU  in  a 
charging  basket  in  a  ventilated  glove 
box.  The  charging  basket  is  then 
transfierred  via  a  lift  to  a  dissolver 
digester.  Measured  quantities  of  nitric 
acid  and  deionized  water  are  added  in 
the  dissolver  to  dissolve  the  HEU.  The 
resiilting  mixture  is  then  heated  to 
approximately  180  degrees  Fahrenheit 
and  diculated  imtil  a  homogeneous 
uranyl  nitrate  solution  is  made.  This 
homogeneous  uranyl  nitrate  solution  is 
then  pumped  throi^  filters  into  a 
process  monitoring  column  where  the 
solution  is  circulated,  weighed,  and 
sampled  for  U-235  concentration.  The 
solution  is  then  transferred  via  a 
manually  activated  pump  to  one  of  five 
storage  columns  where  it  is  retained 


until  required  for  blending  with 
depleted  or  low  enriched  uraniiun. 

1.4  Purpose  and  Need  for  Proposed 
Action 

The  proposed  action  would  allow  the 
licensee  to  install  and  operate  the  MDF. 
The  operation  of  the  MDF  is  needed  to 
downblend  HEU  in  support  of  HEU 
disposition  for -the  Department  of 
Energy.  The  MDF  is  expected  to  operate 
for  many  years. 

1.5  Alternatives 

The  alternatives  available  to  the  NRC 
are: 

1.  Approve  the  license  amendment 
request  as  submitted; 

2.  Approve  the  license  amendment 
with  restrictions;  or 

3.  Deny  the  amendment  request. 

2.0    Affected  Environment 

The  affected  environment  for 
Alternatives  1  and  2  is  the  BWXT  site. 
A  full  description  of  the  site  and  its 
characteristics  is  given  in  the  1995 
Environmental  Assessment  (EA)  for  the 
Renewal  of  the  NRC  license  for  BWXT. 
The  BWXT  facility  is  located  on  a  525 
acre  (2  km^)  site  in  the  northeastern 
comer  of  Campbell  Coimty, 
approximately  5  miles  (8  km)  east  of 
Lynchburg,  Virginia.  This  site  is  located 
in  a  generally  rural  area,  consisting 
primarily  of  rolling  hills  with  gentle 
slopes,  farm  land,  and  woodlands. 

3.0    Effluent  Releases  and  Monitoring 

A  full  description  of  the  effluent 
monitoring  program  at  the  site  is 
provided  in  the  1995  Environmental 
Assessment  for  the  Renewal  of  the  NRC 
license  for  BWXT.  Monitoring  programs 
at  the  BWXT  facility  comprise  effluent 
monitoring  of  air  and  water  and 
environmental  monitoring  of  various 
media  (air,  soil,  vegetation,  and 
groundwater).  This  program  provides  a 
basis  for  evaluation  of  public  health  and 
safety  impacts,  for  establishing 
compliance  with  environmental 
regulations,  and  for  development  of 
mitigation  measures  if  necessary.  The 
monitoring  program  is  not  expected  to 
change  as  a  result  of  the  proposed 
action.  The  NRC  has  reviewed  the 
location  of  the  environmental 
monitoring  program  sampling  points, 
the  frequency  of  sample  collection,  and 
the  trends  of  the  sampling  program 
results  in  conjimction  with  the 
environmental  pathway  and  exposure  . 
analysis  and  concluded  that  the 
monitoring  program  provides  adequate 
protection  of  public  health  and  safety. 

Gaseous,  liquid,  and  solid  wastes  are 
produced  at  the  BWXT  site.  These 
wastes  are  categorized  as  low-level 


radioactive,  nonradioactive,  hazardous, 
or  mixed  wastes.  A  description  of  each 
of  these  waste  categories,  control 
strategies,  and  an  estimate  of  release 
quantities  is  provided  in  the  1995 
Environmental  Assessment  for  the 
Renewal  of  the  NRC  license  for  BWXT. 

The  amendment  request  is  expected 
to  have  no  impact  on  the  liquid  and 
solid  wastes  released  from  the  site. 
Routine  liquid  radiological  and 
chemical  releases  from  the  MDF  are  not 
plaimed.  . 

A  new  exhaust  scrubber  will  be  used 
to  maintain  airborne  releases  from  the 
MDF  within  NRC  limits.  The  dissolvers 
will  be  vented  to  a  scrubber  that  will 
provide  removal  of  luanium  and  NOx 
from  the  exhaust  gases  using  a  two-stage 
oxidation/absorption  system.  Local 
warning  indicators  and  controls  will  be 
provided  in  the  U-Metal  Dissolution 
area  for  monitoring  and  control  of  the 
scrubber  operation.  BWXT  has 
conservatively  estimated  that  the  offsite 
exposure  from  operation  of  the  new 
exhaust  scrubber  will  be  less  than  0.005 
millirem  per  year.  The  NRC  staff  has 
reviewed  the  exposure  estimate  and  has 
determined  that  it  is  acceptable. 

4.0  Environmental  Impacts  of 
Proposed  Action  and  Alternatives 

4.1  Occupational  and  Public  Health 

Use  of  the  MDF  will  not  include  any 
change  in  the  type  or  form  of  special 
nuclear  material  (SNM)  or  emy  new  or 
different  operations  from  those 
currently  authorized  imder  BWXT's 
license.  However,  the  amoimts  of  HEU 
metal  that  will  be  processed  will  be 
higher  but  within  BWXT's  license 
limits.  A  new  exhaust  scrubber  will  be 
used  to  maintain  airborne  releases 
within  NRC  limits.  The  impacts  of 
normal  operation  of  the  site  were 
evaluated  in  1995  Enviroiunental 
Assessment  (EA)  for  the  Renewal  of  the 
NRC  license  for  BWXT.  The  total 
effective  dose  equivalent  (TEDE)  for 
members  of  the  public  from  the  normal 
operations  at  the  BWXT  site  was 
calculated  to  be  0.024  mrem  per  year. 
BWXT  has  conservatively  estimated  that 
the  offsite  exposure  frt>m  operation  of 
the  new  exhaust  scrubber  will  be  less 
than  0.005  millirem  per  year.. The 
increase  in  offsite  exposure  due  to 
operation  of  the  MDF  is  considered 
insignificant  because  the  new  predicted 
TEDE  (0.029  mrem/yr)  remains  well 
below  the  10  CFR  20  limit  of  100  mrem 
for  a  member  of  the  public. 

Three  employees  will  be  working  in 
the  MDF.  BWXT  has  conservatively 
estimated  that  the  three  employees  will  . 
increase  the  sites  cumulative  exposure 
by  about  6.0  person-rem  based  on  the 
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highest  individual  exposure  in  2000  of 
2.0  person-rem.  Comparing  this  to  the 
sites  2000  cumulative  exposine  of  204.9 
person-rem,  results  in  an  insignificant 
increase  of  only  2.9  percent. 

Water  Resovu-ces  and  Biota 


4.2 

No  liquid  process  effluents  will  be 
released  by  operatioriof  the  facility  and 
there  will  be  no  withdrawals  from 
waterways  to  operate  this  process.  Thus 
there  will  be  no  impacts  to  water 
resources  (including  groundwater)  or 
biota  from  the  operation  of  the  MDF, 
under  normal  conditions. 

4.3  Geology  and  Seismology 

The  operation  of  the  MDF  will  have 
no  impact  on  geology  or  seismology. 
The  process  will  be  performed  in  an 
existing  facility  on  the  site,  therefore 
there  will  be  no  new  construction  as 
part  of  this  amendment  application.  For 
example,  no  deep  well  injection  of 
wastewater  would  occur  that  could 
modify  seismic  activity  or  alter  geology. 

4.4  Soils 

Soils  will  not  be  impacted  as  a  result 
of  the  operation  of  the  MDF.  There  will 
be  no  physical  distinbance  of  soils,  and 
there  will  not  be  any  releases  of  process 
materials  to  soils  as  a  result  of  normal 
operations. 

4.5  Air  Quality 

The  NRC  staff  has  determined  that  the 
proposed  amendment  will  have 
minimal  impact  on  air  quality.  As 
discussed  above,  a  scrubber  system  will 
be  used  to  maintain  radiological 
airborne  releases  within  NRC  limits. 
The  scrubber  system  will  also  be 
permitted  by  the  State  of  Virginia  to 
control  non-radiological  releases. 

4.6  Demography,  Cultural  and  Historic 
Resources 

The  NRC  staff  has  determined  that  the 
proposed  amendment  will  not  impact 
demography,  or  cultural  or  historic 
resources.  A  full  description  of  these 
parameters  is  given  in  the  1995 
Environmental  Assessment  for  Renewal. 

4.7  Impacts  Due  to  Accident 
Conditions 

In  accordance  with  10  CFR  70.61, 
BWXT  is  required  to  limit  the  risk  of 
each  credible  high  or  intermediate 
consequence  event  through  the 
application  of  engineered  and/ or 
administrative  controls.  Also  nuclear 
criticality  events  must  be  limited 
through  assurance  that  all  processes  are 
maintained  at  subcritical  levels.  The 
analyses  for  these  events  were  provided 
by  BWXT  in  the  amendment  request 


submittals  dated  August  7,  and 
December  18,  2001. 

The  impacts  due  to  accident 
conditions  will  be  evaluated  and 
discussed  in  the  Safety  Evaluation 
Report  which  will  be  prepared  by  the 
NRC  in  conjunction  with  this  dociunent. 
Therefore,  impacts  due  to  accident 
conditions  were  not  evaluated  in  this 
document. 

4.8    Alternatives  -" 

The  action  that  the  NRC  is 
considering  is  approval  of  an 
amendment  request  to  Materials  license 
SNM-42  issued  pursuant  to  10  CFR  Part 
70.  The  proposed  action  is  to  amend 
NRC  Materials  License  SNM-42  to 
authorize  the  use  of  the  MDF.  The 
alternatives  available  to  the  NRC  are: 

1.  Approve  the  license  amendment 
request  as  submitted; 

2.  Approve  the  license  amendment 
request  with  restrictions;  or 

3.  Deny  the  amendment  request. 
Based  on  its  review,  the  NRC  staff  has 

concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  are  insignificant.  Thus,  the  staff 
considers  that  Alternative  1  is  the 
appropriate  alternative  for  selection. 

5.0    Agencies  and  Persons  Contacted 

The  NRC  contacted  the  Director  of 
Radiological  Health  at  the  Virginia 
Department  of  Health  (VDH)  January  2, 
2002  concerning  this  request.  The 
Director  reviewed  the  draft  document 
and  concluded  that  the  Environmental 
Assessment  does  not  contain  any  issues 
that  may  be  objectionable  to  VDH- 

Because  the  proposed  action  is 
entirely  within  existing  facilities,  the 
NRC  has  concluded  that  there  is  no 
potential  to  affect  endangered  species  or 
historic  resources,  and  therefore 
consultation  with  the  State  Historic 
Preservation  Society  and  the  U.S.  Fish 
and  Wildlife  Service  was  not  necessary. 

6.0    References 

U.S.  Nuclear  Regulatory  Commission 
(NRC),  August  1995,  "Environmental 
Assessment  for  Renewal  of  Special 
Nuclear  Material  License  SNM-42." 

BWX  Technologies.  August  7,  2001. 
Letter  from  Arne  Olson  to  Director  of 
Office  of  Nuclear  Materials  Safety  and 
Safeguards,  Amendment  of  License 
SNM-42. 

7.0    Conclusions 

Based  on  an  evaluation  of  the 
environmental  impacts  of  the 
amendment  request,  the  NRC  has 
determined  that  the  proper  action  is  to 
issue  a  FONSI  in  the  Federal  Register. 
The  NRC  staff  considered  the 
environmental  consequences  of 


amending  NRC  Materials  License  SNM- 
42  to  authorize  the  operation  of  the 
MDF  and  have  determined  that  the 
approval  of  the  request  will  have  no 
significant  effect  on  public  health  and 
safety  or  the  environment. 

Finding  of  No  Significant  Impact 

The  Commission  has  prepared  the 
above  Environmental  Assessment 
related  to  the  amendment  of  Special 
Nuclear  Material  License  SNM-42.  On 
the  basis  of  the  assessment,  the 
Commission  has  concluded  that 
environmental  impacts  associated  with 
the  proposed  action  would  not  be 
significant  and  do  not  warrant  the 
preparation  of  an  Environmental  Impact 
Statement.  Accordingly,  it  has  been 
determined  that  a  Finding  of  No 
Significant  Impact  is  appropriate. 

In  accordance  with  10  CFR  2.790  of 
the  NRC's  "Rules  of  Practice."  the 
Environmental  Assessment  and  the 
documents  related  to  this  proposed 
action  will  be  available  electronically 
for  public  inspection  from  the  Publicly 
Available  Records  (PARS)  component  of 
NRC's  document  system  (ADAMS). 
ADAMS  is  accessible  from  the  NRC  Web 
site  at  http://wH'w.nrc.gov/NRC/ 
ADAMS/index.html  (the  Public 
Electronic  Reading  Room). 

Opportunity  for  a  Hearing 

Based  on  the  EA  and  accompanying 
safety  evaluation,  NRC  is  preparing  to 
amend  License  SNM-42.  The  NRC 
hereby  provides  that  this  is  a  proceeding 
on  an  application  for  amendment  of  a 
license  falling  within  the  scope  of 
Subpart  L,  "Informal  Hearing 
Procedures  for  Adjudication  in 
Materials  Licensing  Proceedings,"  of 
NRC's  rules  and  practice  for  domestic 
licensing  proceedings  in  10  CFR  part  2. 
Pursuant  to  Section  2.1205(a),  any 
person  whose  interest  may  be  affected 
by  this  proceeding  may  file  a  request  .for 
a  hearing  in  accordance  with  Section 
2.1205(d).  A  request  for  a  hearing  must 
be  filed  within  thirty  (30)  days  of  the 
date  of  publication  of  this  Federal 
Register  notice. 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission  either: 

1.  By  delivery  to  the  Rulemakings  and 
Adjudications  Staff  of  the  Secretary  at 
One  White  Flint  North.  11555  Rockville 
Pike,  Rockville.  MD  20852-2738:  or 

2.  By  mail  or  telegram  addressed  to 
the  Secretary,  U.S.  Nuclear  Regulatory. 
Commission.  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

In  addition  to  meeting  other 
applicable  requirements  of  10  CFR  part 
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2  of  the  NRC's  regulations,  a  request  for 
a  hearing  filed  by  a  person  other  than 
an  applicant  must  describe  in  detail: 

1.  The  interest  of  the  requester  in  the 
proceeding; 

2.  How  Uiat  interest  may  be  affected 
by  the  results  of  the  proceeding, 
including  the  reasons  why  the  requestor 
should  be  permitted  a  hearing,  with 
particular  reference  to  the  factors  set  out 
in  Section  2.1205(h). 

3.  The  requester's  areas  of  concern 
about  the  licensing  activity  that  is  the 
subject  matter  of  the  proceeding;  and 

4.  The  circumstances  establishing  that 
the  request  for  a  hearing  is  timely  in 
accordance  with  Section  2.1205(d). 

In  accordance  with  10  CFR  Section 
2.1205(f)..  each  request  for  a  hearing 
must  also  be  served,  by  delivering  it 
personally  or  by  mail  to: 

1.  The  applicant,  BWX  Technologies, 
Inc.,  P.O.  Box  785,  Lynchburg,  VA 
24505-0785;  and 

2.  The  NRC  staff,  by  delivering  to  the 
Executive  Director  for  Operations,  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  MD  20852,  or  by  mail, 
addressed  to  the  Executive  Director  for 
Operations,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555. 

The  NRC  contact  for  this  licensing 
action  is  Edwin  Flack,  who  may  be 
contacted  at  (301)  415-8115  or  by  e-mail 
at  edf@nrc.gov  for  more  information 
about  the  licensing  action. 


Dated  at  Rockville.  Maryland,  this  9th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Gonunission. 
Lidia  Roche, 

.Acting  Chief.  Fuel  Cycle  Licensing  Branch. 
Division  of  Fuel  Cycle  Safety  and  Safeguards. 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 
(PR  Doc.  02-1089  Filed  1-15-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Collection;  Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 


Extension: 
Rule  7d-l,  OMB  Control  No.  3235-0311, 
SEC  File  No.  270-176 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collections  of  information 
summarized  below.  The  Commission 


plans  to  submit  these  existing 
collections  of  information  to  the  Office 
of  Management  and  Budget  for 
extension  and  approval. 

Section  7(d)  of  the  Investment 
Company  Act  of  1940  [15  U.S.C.  80a- 
7(d)I  (the  "Act"  or  "Investment 
Company  Act")  requires  an  investment 
company  ("fund")  organized  outside  the 
United  States  ("foreign  fund")  to  obtain 
an  order  from  the  Commission  allowing 
the  fund  to  register  under  the  Act  before 
making  a  public  offering  of  its  securities 
through  the  United  States  mail  or  any 
means  of  interstate  commerce.  The 
Commission  may  issue  an  order  only  if 
it  finds  that  it  is  both  legally  and 
practically  feasible  effectively  to  enforce 
the  provisions  of  the  Act  against  the 
foreign  fund,  and  that  the  registration  of 
the  fund  is  consistent  with  the  public 
interest  and  protection  of  investors. 

Rule  7d-l  [17  CFR  270.7d-l]  under 
the  Act,  which  was  adopted  in  1954, 
specifies  the  conditions  under  which  a 
Canadian  management  investment 
company  ("Canadian  fund")  may 
request  an  order  from  the  Commission 
permitting  it  to  register  under  the  Act. 
Although  rule  7d-l  by  its  terms  applies 
only  to  Canadian  funds,  other  foreign 
funds  generally  have  agreed  to  comply 
with  the  requirements  of  rule  7d-l  as  a 
prerequisite  to  receiving  an  order 
permitting  those  foreign  funds' 
registration  imder  the  Act. 

The  rule  requires  a  Canadian  fund 
that  wishes  to  register  to  file  an 
application  with  the  Commission  that 
contains  various  undertakings  and 
agreements  by  the  fund.  Certain  of  these 
undertakings  and  agreements,  in  turn, 
impose  the  following  additional 
information  collection  requirements: 

(1)  The  fund  must  file  agreements 
between  the  fund  and  its  directors, 
officers,  and  service  providers  requiring 
them  to  comply  with  the  fund's  charter 
and  bylaws,  the  Act,  and  certain  other 
obligations  relating  to  the  imdertakings 
and  agreements  in  the  application; 

(2)  The  fund  and  each  of  its  directors, 
officers,  and  investment  advisers  that  is 
not  a  U.S.  resident,  must  file  an 
irrevocable  designation  of  the  fund's 
custodian  in  the  United  States  as  agent 
for  service  of  process; 

(3)  The  fund's  charter  and  bylaws 
must  provide  that  (a)  the  fund  will 
comply  with  certain  provisions  of  the 
Act  applicable  to  all  funds,  (b)  the  fund 
will  maintain  originals  and  copies  of  its 
books  and  records  in  the  United  States, 
and  (c)  the  fund's  contracts  with  its 
custodian,  investment  adviser,  and 
principal  imderwriter,  will  contain 
certain  terms,  including  a  requirement 
that  the  adviser  maintain  originals  or 


copies  of  pertinent  records  in  the  United 
States; 

(4)  The  funds  contracts  with  service 
providers  will  require  that  the  provider 
perform  the  contract  in  accordance  with 
the  Act,  the  Seciuities  Act  of  1933  [15 
U.S.C.  77a-77z-3],  and  the  Seciu-ities 
Exchange  Act  of  1934  [15  U.S.C.  78a- 
78mm],  as  applicable;  and 

(5)  The  fund  must  file,  and 
periodically  revise,  a  list  of  persons 
affiliated  with  the  fund  or  its  adviser  or 
imderwriter. 

Under  section  7(d)  of  the  Act  the 
Commission  may  issue  an  order 
permitting  a  foreign  fund's  registration 
only  if  the  Commission  finds  that  "by 
reason  of  special  circumstances  or 
arrangements,  it  is  both  legally  and 
practically  feasible  effectively  to  enforce 
the  provisions  of  the  [Act]."  The 
information  collection  requirements  are 
necessary  to  assure  that  the  substantive 
provisions  of  the  Act  may  be  enforced 
as  a  matter  of  contract  right  in  the 
United  States  or  Canada  by  the  fund's 
shareholders  or  by  the  Commission. 

Certain  information  collection 
requirements  in  rule  7d-l  are  associated 
with  complying  with  the  Act's 
provisions.  These  requirements  are 
reflected  in  the  information  collection 
requirements  applicable  to  those 
provisions  for  all  registered  funds. 

The  Commission  believes  that  one 
fund  is  registered  under  rule  7d-l  and 
currently  active.  Apart  from 
requirements  imder  the  Act  applicable 
to  all  registered  funds,  rule  7d-l 
imposes  ongoing  burdens  to  maintain 
records  in  the  United  States,  and  to 
update,  as  necessary,  the  fund's  list  of 
affiliated  persons.  "The  Commission  staff 
.  estimates  that  the  rule  requires  a  total  of 
three  responses  each  year.  The  staff 
estimates  that  a  respondent  would  make 
two  responses  each  year  under  the  rule, 
one  response  to  maintain  records  in  the 
United  States  and  one  response  to 
update  its  list  of  affiliated  persons.  The 
Commission  staff  further  estimates  that 
a  respondent's  investment  adviser 
would  make  one  response  each  year 
under  the  rule  to  maintain  records  in 
the  United  States.  Conunission  staff 
estimates  that  each  recordkeeping 
response  would  require  6.25  hours  each 
of  secretarial  and  compliance  clerk  time 
at  a  cost  of  $13.48  and  $12.77  per  hour, 
respectively,  and  the  response  to  update 
the  list  of  aJfiliated  persolis  would 
require  0.25  hours  of  secretarial  time, 
for  a  total  annual  burden  of  25.25  hours 
at  a  cost  of  $331.49.  The  estimated 
number  of  25.25  burden  hours  is 
identical  to  the  current  allocation. 

If  a  fund  were  to  file  an  application 
under  this  rule,  the  Commission 
estimates  that  the  rule  would  impose 
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initial  information  collection  burdens 
(for  filing  an  application,  preparing  the 
specified  charter^  bylaw,  and  contract 
provisions,  designations  of  agents  for 
service  of  proce^,  and  an  initial  list  of 
affiliated  persons,  and  establishing  a 
means  of  keeping  records  in  the  United 
States)  of  approximately  90  hours  for 
the  fund  and  its  associated  persons.  The 
Commission  is  not  including  these 
hours  in  its  calculation  of  the  annual 
burden  because  no  foreign  fund  has 
applied  under  rule  7d-l  to  register 
under  the  Act  in  the  last  three  years. 

After  registration,  a  foreign  fund  may 
file  a  supplemental  application  seeking 
special  relief  designed  for  the  fund's 
particular  circumstances.  Because  rule 
7d-l  does  not  mandate  these 
applications  and  the  fund  determines 
whether  to  submit  an  application,  the 
Commission  has  not  allocated  any 
burden  hours  for  the  applications. 

The  estimates  of  burden  hours  are 
made  solely  for  the  purposes  of  the 
,  Paperwork  Reduction  Act.  The 
estimates  are  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  Commission  rules 
and  forms. 

The  Commission  believes  that  the 
active  registrant  and  its  associated 
persons  may  spend  (excluding  the  cost 
of  burden  hours)  approximately  $540 
per  year  in  maintaining  records  in  the 
United  States.  These  estimated  costs 
include  fees  for  a  custodian  or  other 
agent  to  retain  records,  storage  costs, 
and  the  costs  of  transmitting  records. 

If  a  Canadian  or  other  foreign  fund  in 
the  future  applied  to  register  under  the 
Act  under  rule  7d-l,  the  fund  initially 
might  have  capital  and  start-up  costs 
(not  including  hourly  burdens)  of  an 
estimated  $17,280  to  comply  with  the 
rule's  initial  information  collection 
requirements.  These  costs  include  legal 
and  processing-related  fees  for 
preparing  the  required  documentation 
(such  as  the  application,  charter,  bylaw, 
and  contract  provisions),  designations 
for  service  of  process,  and  the  list  of 
affiliated  persons.  Other  related  costs 
would  include  fees  for  establishing 
arrangements  with  a  custodian  or  other 
agent  for  maintaining  records  in  the 
United  States,  copying  and 
transportation  costs  for  recorxis,  and  the 
costs  of  purchasing  or.  leasing  computer 
equipment,  software,  or  other  record 
storage  equipment  for  records 
maintained  in  electronic  or 
photographic  form. 

The  Commission  expects  that  a  fund 
and  its  sponsors  would  incur  these  costs 
immediately,  and  that  the  annualized 
cost  of  the  expenditiires  would  be 
$17,280  in  the  first  year.  Some 
expenditures  might  involve  capital 


improvements,  such  as  computer 
equipment,  having  expected  useful  lives 
for  which  annualized  figures  beyond  the 
first  year  would  be  meaningful.  These 
annualized  figures  are  not  provided, 
however,  because,  in  most  cases,  the 
expenses  would  be  incurred 
immediately  rather  than  on  an  annual 
basis.  The  Commission  is  not  including 
these  costs  in  its  calculation  of  the 
annualized  capital/start-up  costs 
because  no  foreign  fund  has  applied 
under  rule  7d-l  to  register  under  the 
Act  pursuant  to  rule  7d-l  in  the  last 
three  years. 

We  request  written  comment  on:  (a) 
Whether  the  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility;  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  biu-den  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  We  will  consider  comments 
and  suggestions  submitted  in  writing 
within  60  days  of  this  publication. 

Direct  your  written  comments  to 
Michael  E.  Bartell,  Associate  Executive 
Director,  Officer  of  Information 
Technology,  Securities  and  Exchange 
Commission,  Mail  Stop  0-4,  450  5th 
Street,  NW.,  Washington,  DC  20549. 

Dated:  January  9,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-1098  Filed  1-15-02:  8:45  am) 
BILLING  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34--45260;  File  No.  SR-Amex- 
2001-19] 

Self-Regulatory  Organizations;  Order 
Approving  a  Proposed  Rule  Change 
and  Amendment  Nos.  1, 2, 3  and  4 
Thereto  by  the  American  Stock 
Exchange  LLC  Relating  to  Its 
Performance  Evaluation  and 
Allocations  Procedures 

January  9.  2002. 

On  March  19,  2001,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 


of  1934  ("Act")'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
codify  the  Exchange's  performance 
evaluation  and  allocations  procedures. 
On  May  31,  2001,  the  Exchange 
submitted  Amendment  No.  1  to  the 
proposed  rule  change.  *  On  August  13, 
2001 ,  the  Exchange  submitted 
Amendment  No.  2  to  the  proposed  rule 
change.^  On  August  27,  2001,  the 
Exchange  submitted  Amendment  No.  3 
to  the  proposed  rule  change."'  The 
proposed  rule  change,  as  amended,  was 
published  in  the  Federal  Register  on 
October  31,  2001.''  On  December  18, 
2001,  the  Exchange  submitted 
Amendment  No.  4  to  the  proposed  rule 
change."  The  Commission  received  no 
comments  on  the  proposed  rule  change. 
This  order  approves  the  proposed  rule 
change,  as  amended,  and  approves 
Amendment  No.  4  on  an  accelerated 
basis. 

L  Description  of  the  Proposed  Rule 
Change 

The  Exchange  proposes  to  adopt 
Amex  Rules  26  and  27  to  codify  the 


'  15  U.S.C.  78s(bK1). 

n7CFR240.19b-4. 

'See  Letter  from  Bill  Floyd-)ones.  Ir..  Assistant 
General  Counsel.  Legal  and  Regulatory.  Amex.  to 
Kalherine  A.  England,  Assistant  Director.  Division 
of  Market  Regulation  ("Division").  Commission 
(May  31.  2001).  Amendment  No.  1  adds  discussion 
to  the  purpose  section  of  the  proposal  regarding  the 
ability  of  the  Performance  Committee  to  take 
appropriate  action  should  a  member  or  member 
organization  fail  without  a  reasonable  excuse  to 
meet  with  the  committee  after  receiving  notice.  In 
addition.  Amendment  No.  1  corrects  structural  and 
typographical  errors  that  appeared  in  the  proposed 
rule  language. 

*  See  Letter  from  Bill  Floyd-|ones,  Jr..  Assistant 
General  Counsel,  Legal  and  Regulatory,  Amex,  to 
Katherine  A.  England,  Assistant  Director.  Dinsion, 
Commission  (August  10.  2001).  Amendment  No.  2 
adds  a  reference  to  the  Special  Allocations 
Committee  in  the  proposal  and  proposed  rule  text: 
adds  allocations  procedures  for  structured  products 
and  Exchange  Traded  Funds:  and  makes  technical 
changes  to  the  proposed  rule  test. 

5  See  Letter  from  Bill  Floyd-|ones.  |r..  Assistant 
General  Counsel,  Legal  and  Regulatory,  Amex,  to 
Katherine  A.  England,  Assistant  Director.  Division, 
Commission  (August  24,  2001).  Amendment  No.  3 
clarifies  the  Performance  and  Allocations 
Committee  review  procedures. 

6  See  Securities  Exchange  Act  Release  No.  44972, 
(October  23,  2001).  66  FR  55031  (SR-Amex-2001- 
19). 

'  See  Letter  from  Geraldine  Brindisi.  Vice 
President  and  Corporate  Secretar)'.  Amex.  to 
Katherine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation  ("Division").  Commission 
(December  14.  2001).  Amendment  No.  4  (1)  clarifies 
that  the  Adjudicatory  Council  shall  review  the 
vvritten  statements  and  supporting  documents 
submitted  by  the  appellant  and  Committee  in 
connection  with  the  appeal:  (2)  specifies  in  the 
proposed  rule  text  that  the  specialist  will  receive 
written  notice  or  notice  will  be  |K)sted  on  one  of 
the  Exchange's  websites  of  allocation  decisions  by 
the  Allocations  Committee;  (3)  decreases  the 
number  of  days  an  appellant  would  have  to  submit 
a  timely  application  for  review:  and  (4)  makes 
technical  changes  to  the  proposed  rule  text. 
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Exchange's  performance  evaluation  and 
allocations  procedures  in  order  to  make 
them  readily  available  in  one  accessible 
location.  Performance  evaluation  is  the 
process  by  which  the  Exchange  reviews 
Floor  member  conduct  and  takes 
remedial  action  where  necessary  to 
improve  performance.  The  registration 
of  specialists  ("allocations")  is  the 
process  by  which  the  Exchange  matches 
appropriate  specialists  to  particular 
securities. 

Proposed  Rule  26  describes  the 
composition  of  the  Performance 
Committee,  and  allows  the  Performance 
Committee  to  delegate  some  or  all  its 
responsibilities  to  one  or  more 
subcommittees  consisting  of  six 
persons.  Proposed  Rule  26  also 
describes  the  responsibilities  of  the 
Performance  Committee  with  respect  to 
specialists,  registered  traders,  and 
brokers,  including  remedial  actions 
available  to  the  Performance  Committee 
with  respect  to  each  group  of  Floor 
members. 

Proposed  Rule  27  describes  the 
composition  and  responsibilities  of  the 
Options  and  Equities  Allocations 
Committees.  In  addition,  the  Exchange 
represents  that  the  Special  Allocations 
Committee  allocates  securities  that  are 
not  allocated  by  the  Opticms  or  Equities 
Allocations  Committees  and  securities 
with  special  characteristics  as  may  be 
determined  by  the  Chief  Executive 
Officer  of  the  Exchange  or  his  or  her 
designee.  j 

n.  Discussion 

The  Conmiission  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  In  particular,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  section 
6(b)(5)  of  the  Act,'  which  requires, 
among  other  things,  that  the  Exchange's 
procedures  are  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 

The  Commission  believes  that 
codifying  the  Exchange's  performance 
evaluation  and  allocations  procedures 
should  help  the  Exchange  to  ensure 
quality  markets  by  monitoring  and 
encouraging  the  performance  and 
competition  among  specialists  and  other 
Floor  members,  thereby  protecting 
investors  and  the  public  interest. 


*  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  its  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C  78c(f). 

»15U.S.C78«(bK5). 


m.  Amendment  No.  4 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  4  prior  to 
the  thirtieth  day  after  notice  of 
publication  in  the  Federal  Register.  In 
addition  to  making  minor  technical 
changes  to  the  proposed  rule  language, 
Amendment  No.  4  (1)  clarifies  that  the 
Adjudicatory  Council  shall  review  the 
written  statements  and  supporting 
documents  submitted  by  the  appellant 
and  Committee  in  connection  with  the 
appeal;  (2)  specifies  in  the  proposed 
rule  text  that  the  specidist  will  receive 
written  notice  or  notice  will  be  posted 
on  one  of  the  Exchange's  Web  sites  of 
allocation  decisions  by  the  Allocations 
Committee;  and  (3)  decreases  the 
nimiber  of  days  an  appellant  would 
have  to  submit  a  timely  application  for 
review. '°  The  Commission  finds  that 
Amendment  No.  4  to  the  proposed  rule 
enhances  the  fairness  of  Amex 
procedures  for  the  evaluation  of 
specialists'  performance  and  allocation 
measures.  The  Commission  believes  that 
it  is  not  necessary  to  separately  solicit 
comment  on  Amendment  No.  4  before 
approving  this  proposal  because  it 
received  no  comments  in  response  to 
the  initial  publication  of  the  proposed 
rule  change  and  Amendment  No.  4 
makes  changes  that  improve  the  rule. 
The  Commission  therefore  finds  that  the 
approval  of  Amendment  No.  4  on  an 
accelerated  basis  is  appropriate. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  Amendment  No. 
4,  including  whether  the  amendment  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fit>m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


'"The  Amex,  however,  determined  that  it  would 
not  further  amend  the  proposed  rule  to  require  that 
the  Performance  Committee  maintain  a  verbatim 
record  of  its  meetings,  although  the  rule  as 
proposed  requires  that  a  verbatim  record  of 
Adjudicatory  Council  proceedings  be  kept. 


the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-19  and  should  be 
submitted  by  February  6,  2002. 

V.  Conclusion  * 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  ACt,"  that  the 
proposed  rule  change  (SR-AMEX- 
2001-19),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  02-1099  Filed  1-15-02;  8:45  am] 
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2002-03] 

Self-Regulatory  Organizations;  Notice 
of  HIIng  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  To  Relieve  Registered 
Representathfes  Serving  In  the  Armed 
Forces  From  Continuing  Education 
Requirements  ' 

January  9,  2002. 

Piirsuadt  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.2 
notice  is  hereby  given  that  on  January  7, 
2002,  the  National  Association  of 
Securities  Dealers,  hic.  ("NASD"), 
through  its  wholly  owned  subsidiary, 
NASD  Regulation,  Inc.  ("NASD 
Regidation"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n, 
and  m  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  NASD 
Regulation  filed  the  proposal  pursuant 
to  section  19(b)(3)(A)  of  the  Act.3  and 
Rule  19b-4(f)(l)  -•  thereunder,  in  that  the 
proposed  rule  change  constitutes  a 
stated  policy,  practice,  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  an 
existing  rule,  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.  The  Conunission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
fit)m  interested  persons. 


"  15  U.S.C.  78s(b)(2). 
"  17  CFR  200.3(>-2(a)(12). 
» 15  U.S.C.  788(b)(1). 
2 17  CFR  240.19b-*. 
3  15U.S.C.  78s(b)(3)(A). 
« 17  CFR  240.19b-4(f)(l). 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  proposes  to  amend 
NASD  IM-1000-2  to  codify  the  staff's 
interpretive  position  regarding  the  relief 
from  NASD  Rule  1120,  Continuing 
Education  Requirements,  for  securities 
industry  professionals  who  volunteer  or 
are  called  into  active  military  duty.  The 
text  of  the  proposed  rule  change  is 
below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

IM-1000-2.  Status  of  Sole  Proprietors 
and  Registered  Representatives  Serving 
in  the  Armed  Forces 

Any  Registered  (registered) 
Representative  of  a  member  who 
volunteers  or  is  called  into  the  Armed 
Forces  of  the  United  States  shall  be 
placed,  after  proper  notification  to  the 
Executive  Office,  upon  inactive  status 
and  need  not  be  re-registered  by  such 
member  upon  his  or  her  return  to  active 
employment  with  the  member. 

Any  member  (Sole  Proprietor)  who 
temporarily  closes  his  or  her  business 
by  reason  of  volimteering  or  being 
called  into  the  Armed  Forces  of  the 
United  States,  shall  be  placed,  after 
proper  notification  to  the  Executive 
Office,  on  inactive  status  until  his  or  her 
return  to  active  participation  in  the 
investment  banking  and  seciuities 
business. 

A  Registered  Representative  who  is 
placed  on  inactive  status  as  set  forth 
above  shall  not  be  included  within  the 
definition  of  "Personnel"  for  purposes 
of  the  dues  or  assessments  as  provided 
in  Article  VI  of  the  By-Laws. 

Any  member  placed  on  inactive  status 
as  set  forth  above  shall  not  be  required 
to  pay  dues  or  assessments  during  the 
pendency  of  such  inactive  status  and 
shall  not  be  required  to  pay  an 
admission  fee  upon  return  to  active 
participation  in  the  investment  banking 
and  securities  business. 

A  Registered  Representative  who  is 
placed  on  inactive  status  as  set  forth 
above  shall  not  be  required  to  complete 
either  of  the  Regulatory  or  Firm 
Elements  of  the  continuing  education 
requirements  set  forth  in  Rule  1120 
during  the  pendency  of  such  inactive 
status. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  fiir,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 


its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  Regulation  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD  IM-1000-2  ("the 
Interpretation")  addresses  the 
registration  status  of  sole  proprietors 
and  registered  representatives  serving  in 
the  armed  forces.  The  Interpretation 
states  that  securities  industry 
professionals  who  volunteer  or  are 
called  into  active  military  duty  ("Active 
Duty  Professionals")  will  be  placed  in  a 
specially  designated  "inactive"  status 
once  the  NASD  is  notified  of  their 
military  service,  but  will  remain 
registered  for  NASD  purposes.  While 
the  Interpretation  does  not  address 
continuing  education  obligations  with 
respect  to  Active  Duty  Professionals, 
NASD  Regulation  staff  has  interpreted 
Rule  1120  to  relieve  Active  Duty 
Professionals  fi'om  continuing  education 
obligations  for  the  period  of  time  that 
they  are  on  active  duty.  The  proposed 
rule  change  codifies  the  staffs  position 
through  amendments  to  the 
•  Interpretation.  The  Securities  Industry/ 
Regulatory  Council  on  Continuing 
Education  ("CE  Council")  supports  the 
staffs  views.'' 

NASD  Regulation  has,  for  the  reasons 
set  forth  below,  relieved  Active  Duty 
Professionals  fi'om  continuing  education 
requirements.  Rule  1120(a)(2)  provides 
that  "Unless  otherwise  determined  by 
the  Association,  any  registered  persons 
who  have  not  completed  the  Regulatory 
Element  within  the  prescribed  time 
fi-ames  will  have  their  registrations 
deemed  inactive  until  such  time  as  the 
requirements  of  the  program  have  been 
satisfied."  A  registered  person  may 
satisfy  his  or  her  Regulatory  Element 
requirement  at  a  Prometric  Center  in  the 
United  States  and  Canada,  or  at  a  VUE 
Center  in  Europe  and  the  Pacific  RimT 
Because  it  is  generally  not  practical  for 
Active  Duty  fttifessionals  to  be  at  a 
faciUty  that  delivers  the  Regulatory 
Element,  NASD  Regulation  believes  that 
Active  Duty  Professionals  should  be 


=  The  CE  Council,  of  which  all  of  the  self- 
regulatory  organizations  and  14  industry 
representatives  are  members,  is  responsible  for  the 
oversight  of  the  continuing  education  program  as  a 
whole.  The  SEC  and  North  American  Securities 
Administrators  Association  also  send  liaisons  to 
attend  CE  Council  meetings. 


relieved  from  fulfilling  the  Regulatory 
Element  requirements  that  arise  during 
the  period  of  time  that  they  are  on  active 
duty. 

With  respect  to  the  Firm  Element 
requirements  of  continuing  education. 
Rule  1120(b)(1)  provides  that  only 
persons  who  have  "direct  contact  with 
customers"  in  the  conduct  of  securities 
activities  are  subject  to  the  Firm 
Element  requirements.  Active  Duty 
Professionals  are  excluded  from  the 
Firm  Element  requirements  because 
they  do  not  have  contact  with 
customers.  Accordingly,  the  proposed 
amendment  to  the  Interpretation 
expressly  states  that  Active  Duty 
Professionals  are  not  required  to 
complete  either  of  the  Regulatory  or 
Firm  Elements  of  the  continuing 
education  requirements  set  forth  in  Rule 
1120  during  the  pendency  of  such 
inactive  status. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b}(6)  of 
the  Act,^  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  codifying  the 
staff's  interpretative  position  to  relieve 
Active  Duty  Professionals  from  the 
NASD's  continuing  education 
requirements  during  the  time  they  are 
on  active  duty  is  consistent  with  the 
protection  of  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  fiulherance 
of  the  purposes  of  the  Act.  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposal  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  tiie  Act,7  and  Rule  19b-4(f)(l) « 


6  15  U.S.C.  78o-3(b)(6). 
- 15  U.S.C.  78s(b)(3)(A). 
<>J7CFR240.19b-4(n(l). 
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thereunder,  in  that  it  constitutes  a  stated 
policy,  practice,  or  interpretation  with 
respect  to  the  meeting,  administration, 
or  enforcement  of  an  existing  rule. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
aigiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom.  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  niunber 
SR-NASD-2002-03  and  should  be 
submitted  by  February  6,  2002.^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 

Maigarat  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-1103  Filed  1-15-02;  8:45  am] 
■LUNQ  CODE  aOIO-OI-M 
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Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Amending  the  NASD 
Code  of  Arbitration  Procedure  Rules 
10335  and  10205(h)  Relating  to 
Injuncth^e  Relief 

January  9,  2002. 
I.  Introduction 

On  January  13,  2000,  the  National 
Association  of  Seciuities  Dealers,  Inc. 
("NASD"),  through  its  wholly-owned 
subsidiary  NASD  Regidation  Inc. 
("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission"),  pinsuant  to  section 
19(b)(1)  of  the  Seciuities  Exchange  Act 
("Exchange  Act")  ^  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change 
amending  the  NASD  Code  of  Arbitration 
Procedure  ("Code")  Rules  10335  and 
10205(h)  relating  to  injunctive  relief. 

NASD  Regulation  submitted  to  the 
Commission  Amendment  No.  1  to  its 
proposed  rule  change  on  March  9, 
2000  3  and  Amendment  No.  2  on  March 
25,  2000.^*  On  April  27,  2000,  the 
proposed  rule  change,  as  amended,  was 
published  for  comment  in  the  Federal 
Register.^  The  Commission  received  13 
comment  letters  on  the  proposed  rule 
change,  as  amended  by  Amendments 
No.  1  and  2.e  On  December  19,  2000, 


>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'  See  letter  from  Patrice  Gliniecki.  Vice  President 
and  Deputy  General  Counsel,  NASD  Regulation,  to 
Katherine  A.  England,  Assistant  Director,  Division 
of  Market  Regulation  ("Division"),  Commission, 
dated  March  7,  2000  ("Amendment  No.  1"). 

*  See  letter  from  Patrice  Gliniecki,  Vice  President 
and  Deputy  General  Counsel,  NASD  Regulation,  to 
Katherine  A.  England,  Assistant  Director,  Division, 
Commission,  dated  March  24,  2000  ("Amendment 
No.  2"). 

^  See  Securities  Exchange  Act  Release  No.  42606 
(April  3,  2000).  65  FR  18405  (April  7,  2000). 

"Letter  from  Alan  Foxman,  Esq.  Chairman, 
National  Association  of  Investment  Professionals, 
Government  and  Regulatory  Committee,  and  T. 
Sheridan  O'Keefe,  President,  National  Association 
of  Investment  Professionals,  to  Jonathan  G.  Katz, 
Secretary,  Commission,  dated  April  26,  2000 
("Foxman  Letter");  letter  from  Thomas  M. 
Campbell,  Smith  Campbell  &  Paduano,  to  Katherine 
A.  England,  Assistant  Director,  Division, 
Comjnission,  dated  April  27,  2000  ("Campbell 
Letter");  letter  bom  John  W.  Shaw  and  Jeffrey  A. 
Ziesman.  Berkowitz,  Feldmiller,  Stanton.  Brandt, 
Williams  &  Stueve,  LLP,  counsel  to  Sutro  &  Co. 
Incorporated,  to  Secretary,  Commission,  dated  April 
28,  2000  ("Sutro  Letter ');  letter  from  Dana  N. 
Pescosolido,  Law  Offices  of  Saul,  Ewing,  Weinberg 
ft  Green,  counsel  to  Ferris,  Baker  Watts, 
Incorporated,  Janney  Montgomery  Scott  LLC,  Legg 
Mason  Wood  Walker,  Incorporated,  Morgan  Keegan 
ft  Company,  Inc.  and  Raymond  James  ft  Associates, 


NASD,  through  NASD  Dispute 
Resolution  Inc.  ("NASD  Dispute 
Resolution"),  filed  Amendment  No.  3- 
and  a  response  to  comments  ^  and  on 
December  21,  2000,  filed  a 
supplemental  response  to  comments.^ 
In  response  to  Amendment  No.  3  and 
NASD  Supplemental  Response,  the 
Commission  received  two  additional 
comment  letters  on  the  proposal.^ 
NASD,  through  NASD  Dispute 
Resolution,  filed  Amendment  No.  4  and 
Amendment  No.  5  on  May  17,  2001  and 
August  10,  2001,  respectively.  1°  On 
October  25,  2001,  the  proposed  rule 
change,  as  amended  by  Amendment 
Nos.  3, 4,  and  5,  was  published  for 
comment  in  the  Federal  Register.  ^^  The 
Commission  received  one  additional 
comment  letter  on  the  amended 
proposal.  12  As  discussed  below,  this 


Inc.  to  Jonathan  G.  Katz,  Secretary,  Commission, 
dated  April  28,  2000  ("Pescosolido  Letter");  letter 
from  Dan  Jamieson,  Public  Investor,  to  Jonathan 
Katz,  Secretary,  Commission,  dated  May  1,  2000 
("Jamieson  Letter");  e-mail  frt)m  Joseph  G.  Kathrein 
Jr.  to  Commission,  dated  May  23,  2000  ("Kathrein 
E-mail");  letter  from  Gary  R.  Irwin,  Vice  President 
and  Group  Counsel,  American  Express  Financial 
Corporation,  American  Express  Financial  Advisors, 
to  Jonathan  G.  Katz,  Secretary,  Commission,  dated 
May  25.  2000  ("frwin  Letter");  e-mail  from  Kosta. 
to  Commission,  dated  July  10,  2000  ("Kosta  E- 
mail");  e-mail  from  Michael  A.  Yoakum,  to 
Commission,  dated  July  10,  2000  ("Yoakum  E- 
mail"):  e-maif  from  Frank  Louis  Blair  Koucky  III  to 
Commission,  dated  July  11,  2000  ("Koucky  E- 
mail");  e-mail  from  Gilbert  A.  Armour,  Financial 
Consultant,  Kirlin  Seciuities,  to  Commission,  dated 
July  11,  2000  ("Armour  E-mail");  letter  from  Bob 
'  Chemow,  to  J.  Katz,  Secretary,  Commission,  dated 
July  10,  2000  ("Chemow  Letter");  and  letter  fit>m 
Dan  Jamieson,  to  Jonathan  Katz,  Secretary, 
Commission,  dated  January  3,  2001  ("Jamieson 
Letter  2"). 

'  See  letter  frtim  Laura  Leedy  Gansler,  Counsel, 
NASD  Dispute  Resolution,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
December  18,  2000  ("Amendment  No.  3"). 

<*  See  letter  froip  Laura  Leedy  Gansler,  Counsel, 
NASD  Dispute-Resoludon,  to  Katherine  A.  England, 
Assistant  Director,  Division,  Commission,  dated 
December  21,  2000  ("NASD  Supplemental 
Response") 

°  LeUer  fittm  Dan  Jamieson,  to  Jonathan  Katz, 
Secretary,  Conunission,  dated  January  4,  2001 
("Jamieson  Letter  3");  and  letter  &t>m  Dana  N. 
Pescosolido,  Saul  Ewing  LLP,  to  Katherine  A. 
England,  Assistant  Director,  Division,  Conunission, 
dated  January  20,  2001  ("Pescosolido  Letter  2,"  and 
together  with  Pescosolido  Letter,  "Pescosolido 
Letters"). 

^°See  letter  from  Laura  Leedy  Gansler,  Counsel, 
NASD  Dispute  Resolution,  to  Florence  Hahnon, 
Senior  Special  Counsel,  Division,  Commission, 
dated  May  17,  2001  ("Amendment  No  4"),  and 
letter  &t>m  Laura  Leedy  Gansler,  Counsel,  NASD 
Dispute  Resolution,  to  Florence  Harmon,  Senior 
Special  Counsel,  Division,  Commission,  dated 
August  10,  2001  ("Amendment  No.  5"). 

"  See  Securities  Exchange  Act  Release  No.  44950 
(October  18,  2001),  66  FR  54041  (October  25,  2001) 
("Second  Release"). 

"  See  letter  from  Dan  Jamieson,  to  Jonathan  Katz, 
Secretary,  Conunission,  dated  November  1,  2001 
("Jamieson  Letter  4,"  and  together  with  Jamieson 
Letter,  Jamieson  Letter  2  and  Jamieson  Letter  3, 
"Jamieson  Letters"). 


order  approves  the  proposed  rule 
change,  as  amended. 

n.  De^ription 

Background 

NASD  proposes  to  amend  Rules 
10335  and  10205(h)  of  the  Code  to 
simplify  and  clarify  the  procedures  for 
obtaining  injunctive  relief  in  certain 
disputes  subject  to  arbitration.  Rule 
10335,  the  NASD's  pilot  injunctive 
relief  rule,  provides  procedures  for 
obtaining  interim  injunctive  relief  in 
controversies  involving  member  firms 
and  associated  persons  in  arbitration. 
NASD  Rule  10335  currently  provides 
4hat  parties  to  arbitration  may  seek 
temporary  injunctive  relief  within  the 
arbitration  process  or  from  a  coiul  of 
competent  jiuisdiction.  NASD 
represents  that  this  rule  has  primarily 
been  used  in  "raiding  cases,"  or  cases 
involving  the  transfer  of  an  employee  to 
another  firm.  NASD  Rule  10335  took 
effect  on  January  3, 1996  for  a  one-year 
pilot  period.  The  Commission  has 
periodically  extended  the  initial  pilot 
period  in  order  to  permit  NASD  Dispute 
Resolution  to  assess  the  effectiveness  of 
the  rule.  The  pilot  rule  is  currently  due 
to  expire  on  July  1,  2002.13 

NASD  represents  that  the  principal 
objectives  of  the  amended  proposal  are 
to  simplify  and  expedite  the  procedures 
for  seeking  immediate  injimctive  relief 
in  intra-industry  disputes  and  to  fairly 
and  effectively  integrate  court-ordered 
initial  injimctive  relief  with  the 
arbitration  of  the  underljring  claims  in 
the  same  disputes.'*  The  amended 
proposal  would  (i)  eliminate  the  option 
of  seeking  temporary  injunctive  relief 
within  the  aH)itration  process  by 
requiring  parties  to  seek  temporary 
injunctive  relief  in  a  court  of  competent 
jurisdiction;  (ii)  require  simultaneous 
filing  of  an  arbitration  claim  for 
permanent  injunctive  and  all  other 
relief;  (iii)  require  arbitration  to  be 
expedited  once  interim  relief  has  been 
granted;  (iv)  set  forth  the  procedures  for 
establishing  the  composition  of  the 
arbitration  panel;  (v)  specify  the 
applicable  legal  standard  for  granting  or 
denying  a  request  for  permanent 
injimctive  relief;  (vi)  address  the  effect 
of  court-ordered  temporary  injunctive 
relief  during  and  after  arbitration;  and 
(vii)  address  the  allocation  of  arbitration 
fees,  costs  and  expenses,  and  arbitrator 
honoraria. 
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Temporary  Injunctive  Relief 

The  proposed  rule  change  would 
eliminate  arbitration  as  a  forum  for 
seeking  temporary  injunctive  relief. 
Parties  would  stiU  be  able  to  seek 
temporary  injunctive  relief,  but  only  in 
a  court  of  competent  jurisdiction.  Under 
the  proposal,  a  party  may  seek 
temporary  injunctive  relief  in  court  if 
another  party  has  already  filed  a  claim 
arising  from  the  same  dispute  in 
arbitration,  provided  that  an  arbitration 
hearing  on  a  request  for  permanent 
injunctive  relief  has  not  yet  begun. 
NASD  Dispute  Resolution  clarified  that 
an  arbitration  hearing  on  permanent 
injunctive  relief  would  not  include 
preparations  for  the  arbitration  hearing, 
such  as  pre-hearing  conferences  or 
assembling  an  arbitration  panel  or 
resolving  discovery  or  other  pre-hearing 
matters. 's  The  proposal  would  require 
any  party  seeking  a  temporary 
injunctive  order  from  a  court  to 
simultaneously  file  a  Statement  of  Claim 
in  arbitration  requesting  permanent 
injunctive  and  all  other  relief. 

Several  commenters  criticized  the 
elimination  of  arbitration  as  a  forum  for 
the  issue  of  temporary  injunctive 
relief.'^  Two  commenters  argued  that 
NASD  did  not  offer  any  statistical  data 
or  evidence  justifying  the  elimination  of 
this  option.'''  Three  commenters  believe 
that  requiring  parties  to  seek  interim 
relief  from  courts  and  having  the 
ultimate  conflict  resolved  by  arbitrators 
is  inefficient  and  will  increase  the 
expense  to  the  parties. '«  Another 
commenter  argued  that  the  experience 
and  training  of  NASD  arbitrators  made 
them  more  qualified  that  judges  to  make 
decisions  relating  to  temporary 
injunctive  relief.'^  In  response,  NASD 
explained  that  its  experience  has  shown 
that  it  is  not  possible  to  obtain 
temporary  injunctive  relief  in  arbitration 
as  quickly  as  in  court,  due  largely  to  the 
need  to  appoint  and  convene  arbitrators 
specifically  for  each  case.^o  One 
commenter  responded  by  arguing  that 
arbitration  is  the  preferred  option  for 
some  parties  in  spite  of  time  delays.^' 

Commenters  concerned  about  tne 
interests  of  associated  persons  stated 
that  eliminating  arbitration  as  a  forum 


<^  See  Securities  Exchange  Act  Release  Act  No. 
45162  (December  18,  2001).  66  FR  66489  (December 
26,  2001).  The  rules  approved  pursuant  to  this  order 
supersede  and  replace  the  pilot  program. 

X  See  Second  Release,  supra  note  11. 


"Telephone  call  between  Florence  Harmon, 
Senior  Special  Counsel,  Division,  Commission,  and 
Laura  Le«dy  Gansler,  Cotmsel,  NASD  Dispute 
Resolution,  on  January  3,  2002. 

>"  See  Foxman  Letter,  Jamieson  Letter  and  Sutro 
Letter,  supra  note  6. 

"  See  Foxman  Letter  and  Jamieson  Letters,  supra 
notes  6,  9  and  12. 

<■  See  Foxman  Letter,  Sutro  Letter,  and  Jamieson 
Letter,  supra  note  6. 

"See  Sutro  Letter,  sopro  note  6. 

2"  See  Amendment  No.  3,  supra  note  7. 

"  See  Pescosolido  Letter  2,  supra  note  9. 


for  temporary  injunctive  relief  fovors  the 
party  requesting  injunctive  relief 
because  these  commenters  believe  that 
courts  are  more  likely  to  grant 
injunctive  relief  than  arbitrators.^^ 
NASD  believes  that  this  premise  is 
flawed  because  the  proposed  NASD 
Rule  10335  does  not  govern  when  such 
relief  is- appropriate,  either  in  court  or 
in  arbitration.  NASD  notes  that  the  same 
substantive  legal  standards  for  granting 
injunctive  relief  apply  in  both  forums. 
NASD  contends  that  the  elimination  of 
the  option  of  seeking  temporary 
injunctive  relief  in  arbitration  would 
only  discriminate  against  associated 
persons  and  investors  if  courts  applied 
the  applicable  legal  standards  in  a 
discriminatory  manner.  NASD  believes 
that  because  there  is  no  evidence  that 
courts  apply  the  applicable  legal 
standard  in  a  discriminatory  manner,     < 
the  elimination  of  the  option  of  seeking 
temporary  injunctive  relief  in  arbitration 
is  a  procedural  change  designed  to 
expedite  this  process  and  should  not 
affect  the  likelihood  of  whether  such 
relief  is  granted  or  denied. 2'  One 
commenter  responded  by  arguing  that 
Rule  10335  is  more  than  a  procedural 
rule.2* 

The  same  commenters  argued  that 
injunctions  are  anticompetitive,  as 
highly  profitable  for  firms,  are 
prejudicial  to  the  investing  public,  and 
conflict  with  other  NASD  rules  that 
protect  customers'  rights.^^  In  response, 
NASD  stated  that  while  these  questions 
may  warrant  attention,  NASD  Rule 
10335  is  not  the  appropriate  vehicle  for 
addressing  them  because  it  is  a 
procedural  rule.^"  In  addition,  NASD 
notes  that  temporary  restraining  orders 
were  always  an  option  imder  the  pilot 
rule,  which  the  Commission  approved 
as  consistent  with  the  Exchange  Act.=*' 


22  See  Foxman  Letter.  Pescosolido  Letter. 
Jamieson  Letter,  Kosta  E-mail.  Yoakum  E-mail, 
Koucky  E-mail.  Armour  E-mail,  and  Chemow 
Letter,  supra  note  6. 

"  See  Amendment  No.  3,  supra  note  7. 

2<  See  Pescosolido  Letter  2.  supra  note  9. 

25  See  Foxman  Letter.  Pescosolido  Letter. 
Jamieson  Letter,  Kosta  E-mail.  Yoakum  E-mail, 
Koucky  E-mail,  Armour  E-mail,  and  Chemow 
Letter,  supra  note  6. 

26  See  Amendment  No.  3,  supra  note  7.  We  note 
that  on  December  21,  2001,  NASD  Dispute 
Resolution  submitted  a  proposed  mil  change, 
which  was  effective  upon  filing,  that  expressly 
interprets  NASD  Rule  2110  to  prohibit  members 
from  interfering  with  a  customer's  request  to 
transfer  his  or  her  account  in  connection  with  the 
change  in  employment  of  the  customer's  registered 
representative,  provided  that  the  account  is  not 
subject  to  any  lien  for  monies  owed  by  the  customer 
or  other  bona  6de  claim.  See  Securities  Exchange 
Act  Release  No.  45239  (January  4.  2001)  (pertaining 
to  NASD  IM-2110-7  Interfering  With  the  Transfer 
of  Customer  Accounts  in  the  Context  of 
Employment  Disputes). 

2'  See  Amendment  No.  3.  supra  note  7. 
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Two  comments  made  suggestions  for 
improving  the  provision  requiring 
simultaneous  filing  of  the  court  and 
arbitration  claims.^"  In  response,  NASD 
amended  the  proposal  to  require  the 
party  seeking  temporary  injunctive 
relief  to  simultaneously  file  with  the 
Director  of  Arbitration  a  Statement  of 
Claim  requesting  permanent  injimctive 
and  all  other  relief  and  to  serve  such 
Statement  of  Claim  on  all  other  parties 
in  the  same  manner  and  at  the  same 
time  as  it  is  filed  with  the  Director.^s 
The  proposal  provides  that  the  filing 
and  service  of  both  the  court  filed 
complaint  seeking  temporary  injimctive 
relief  and  the  simultaneous  arbitration 
filed  complaint  seeking  permanent 
injunctive  and  all  other  r^ef  shall  be 
made  by  facsimile,  overnight  delivery  or 
messenger.  3o  [ 

Hearing  or  Request  for  Permanent 
Relief;  Selection  of  Arbitrators; 
Appointment  of  Chairperson 

The  proposal  initially  provided  that  if 
a  court  issues  a  temporary  injimctive 
order,  the  hearing  on  the  request  for 
permanent  relief  must  begin  within  15 
calendar  days  of  the  date  the  court 
issued  its  temporary  injimctive  order. 
One  commenter  stated  that  parties' 
lawyers  would  be  able  to  stall  the 
arbitration  hearing  by  claiming  to  be 
unavailable  within  15  days.^'  Another 
commenter  found  the  language  unclear 
as  to  whether  the  hearing  itself  was 
required  to  begin  or  whether 
preparations  for  the  hearing,  such  as 
assembling  an  arbitration  panel,  were 
required  to  have  begim  within  15 
days.  32  In  response,  NASD  amended  the 
proposal  by  adding  language  to 
paragraph  (aHl)  of  proposed  Rule  10335 
to  clarify  that  the  hearing  itself  would 
be  required  to  begin  within  15  days  of 
the  date  a  court  issues  a  temporary 
injimctive  order.  ^3  NASD  Dispute 
Resolution  clarified  that  the  arbitration 
hearing  on  the  merits  must  begin  within 
15  calendar  days  of  the  date  that  the 
court  issues  the  order,  and  that  this  does 
not  include  preparations  for  the 
arbitration  hearing,  such  as  pre-hearing 
conferences  or  assembliiig  a  panel  or 
resolving  discovery  disputes  or  other 
pre-hearing  matters.^'*      i 


2»  See  Sutro  Letter  and  Campbell  Letter,  supra 
note  6. 

29  See  Amendment  No.  5,  supra  note  10. 

30  See  Amendment  No.  4.  supra  note  10. 
>'  See  Pescosolido  Letter  2,  supra  note  9. 
3'  See  Sutro  Letter,  supra  note  9. 

'3  See  Amendment  No.  4,  supia  note  10. 

"Telephone  call  between  Florence  Harmon. 
Senior  Special  Counsel.  Division.  Commission,  and 
Laura  Leedy  Gansler,  Counsel,  NASD  Dispute 
Resolution,  on  January  3,  2002.  See  supra  note  15. 


Under  the  proposed  rule  change,  the 
hearing  on  the  request  for  permanent 
injunctive  relief  would  be  heard  by  a 
panel  of  three  arbitrators.  In  cases  in 
which  the  underlying  dispute  would  be 
heard  by  a  panel  of  non-public 
arbitrators  as  defined  in  NASD  Rule 
10308(a)(4),  the  three  arbitrators  would 
be  non-public.  In  cases  in  which  the 
imderlying  dispute  would  be  heard  by 
a  public  arbitrator  or  panel  consisting  of 
a  majority  of  public  arbitrators  imder 
NASD  Rule  10202,  the  three  arbitrator 
panel  hearing  the  request  for  permanent 
relief  would  consist  of  a  majority  of 
public  arbitrators  as  defined  in  NASD 
Rule  10308(a)(5). 

In  cases  in  which  all  of  the  members 
of  the  arbitration  panel  are  non-public, 
the  Director  of  Arbitration  would 
generate  and  provide  to  the  parties  a  list 
of  seven  arbiti'ators  from  a  national 
roster  of  arbitrators.  NASD  originally 
proposed  that  at  least  a  majority  of  the 
arbitrators  on  the  list  would  be  lawyers 
specializing  in  injunctive  relief.  Each 
party  would  be  able  to  exercise  one 
strike  to  the  arbitrators  on  the  list. 

In  cases  in  which  the  panel  of 
arbitrators  consists  of  a  majority  of 
public  arbitrators,  the  Director  of 
Arbitration  would  generate  and  provide 
to  the  parties  a  list  of  nine  arbitrators 
from  a  national  roster  of  arbitrators. 
NASD  originally  proposed  that  at  least 
a  majority  of  the  arbitrators  in  those 
cases  would  be  (1)  public  arbitrators  and 
(2)  lawyers  specializing  in  injimctive 
relief.  In  those  cases,  the  parties  would 
be  able  to  exercise  two  strikes  to  the 
arbitrators  on  the  list. 

Regardless  of  the  number  of  strikes 
given  to  the  parties,  the  rule  would 
incorporate  by  reference  other  NASD 
Code  of  Arbitration  rules  providing 
unlimited  strikes  for  cause,  so  that 
parties  would  always  be  able  to  strike 
arbitrators  who  were  unqualified  due  to 
conflicts  of  interest  or  for  other  reasons 
constituting  cause. 

Under  the  proposed  rule  change,  the 
parties  would  be  required  to  inform  the 
Director  of  their  preference  of 
chairperson  of  the  arbitration  panel  by 
the  close  of  business  on  the  next 
business  day  after  receiving  notice  of 
the  panel  members.  If  the  parties  did  not 
agree  on  a  chairperson  within  that  time, 
the  Director  would  select  the 
chairperson.  The  proposal  initially 
provided  that,  in  cases  in  which  the 
panel  consists  of  a  majority  of  public 
arbitrators,  the  chairperson  would  be 
one  of  the  public  arbitrators  who  is  a 
lawyer  specializing  in  injunctive  relief; 
and  in  cases  in  which  the  panel  consists 
of  non-public  arbitrators,  the 
chairperson  would  be  a  lawyer 
specializing  in  injunctive  relief.  The 


proposal  initially  provided  that, 
whenever  possible,  the  Director  would 
select  as  chairperson  the  lawyer 
specializing  in  injunctive  relief  whom 
the  parties  have  ranked  the  highest.  The 
proposed  rule  change  also  provides  that 
the  Director  of  Arbitration  may  exercise 
discretionary  authority  and  make  any 
decision  that  is  consistent  with  the 
purposes  of  the  rule  and  the  arbitrator 
selection  rule  (NASD  Rule  10308)  to 
facilitate  the  appointment  of  arbitration 
pemels  and  the  selection  of  the 
chairperson. 

Several  commenters  concerned  with 
the  interests  of  associated  persons 
expressed  dissatisfaction  with  a  list  of 
potential  arbitrators  (and  a  chairman)      , 
composed  of  a  majority  of  "lawyers 
specializing  in  Injunctive  relief."  ^s 
They  found  this  requirement  unclear, 
too  limiting  and  fraught  with  the 
potential  for  bias.^^  In  response,  NASD 
amended  the  proposal  to  provide  that 
one  less  than  a  majority  of  the  list  of 
arbitrators  be  lawyers  "with  experience 
litigating  cases  involving  injunctive 
relief  and -that  the  chairman  of  the 
panel,  if  possible,  also  be  a  lawyer  with 
"experinece  litigating  cases  involving 
injunctive  relief. "  ^^ 

NASD  also  made  the  following 
changes  to  the  procedure  for  selecting 
an  arbitration  panel:  the  Director  shall 
send  to  the  parties  the  employment 
history  for  the  past  10  years  and  other 
background  information  for  each  listed 
arbitrator;  the  Director  shall  consolidate 
the  parties'  rankings;  and  shall  appoint 
arbitrators  based  on  the  order  of 
rankings  on  the  consolidated  list, 
subject  to  the  arbitrators'  availability 
and  disqualification;  and,  in  cases  in 
which  the  panel  consists  of  a  majority 
of  public  arbitrators,  the  DirA:tor  shall 
select  a  public  arbitrator  as 
chairperson.38 

Applicable  Legal  Standard 

The  proposed  rule  change  provides 
that  the  decision  to  grant  or  deny  a 
request  for  permanent  injunctive  relief 
would  be  governed  by  an  enforceable 
choice  of  law  agreement  between  the 
parties,  or,  if  there  were  no  such 
agreement,  then  by  the  law  of  the  state 
where  the  events  upon  which  the 
request  is  based  occurred.  Some 
commenters  argued  that  permitting  an 
enforceable  choice  of  law  agreement 
between  the  parties  to  establish  the 


3*  See  Sutro  Letter,  Campbell  Letter,  Pescosolido 
Letters,  Jamieson  Letter  3  and  Jamieson  Letter  4, 
supra  notes  6, 9  and  12. 

3'  See  Amendment  No.  3,  supra  note  7  and 
Amendment  No.  5,  supra  note  10. 

3*  See  Amendment  No.  4  and  Amendment  No.  5, 
supru  note  10. 
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governing  law  would  be  unfair  to 
associated  persons  since  firms  draft 
these  agreements  in  their  own  favor  and 
force  associated  persons  to  sign  them.^^ 
One  commenter  was  also  concerned  that 
the  absence  of  a  uniform  legal  standard 
would  yield  wildly  inconsistent 
results.'"'  In  response,  NASD  stated  that 
this  provision  codifies  the  status  quo, 
which  is  that  enforceable  choice  of  law 
agreements  are  applicable  to  requests  for 
injunctive  relief  in  arbitration  and  that 
this  provision  would  not  render  any 
otherwise  unenforceable  choice-of-law 
provision  or  employment  contract 
enforceable.''^ 

Temporary  Injunctive  Order  in  Effect 
During  Hearing 

The  proposed  rule  change  provides 
that,  in  the  event  that  a  court-issued 
temporary  injunctive  order  is  still  in 
effect,  after  a  full  and  fair  presentation 
of  evidence  from  all  relevant  parties,  an 
arbitration  peinel  may  prohibit  the 
parties  from  seeking  an  extension  of  the 
pending  court  order,  and,  if  appropriate, 
may  order  the  parties  to  jointly  move 
the  court  to  modify  or  dissolve  the 
pending  order.  In  the  event  that  a 
panel's  order  conflicts  with  a  pending 
court  order,  the  panel's  order  will 
become  effective  upon  expiration  of  the 
pending  court  order. 

Some  commenters  expressed  concern 
that  this  process  would  keep  the ' 
injunctive  order  in  place  longer  than 
was  fair  and  appropriate  because 
arbitrators  could  not  make  decisions  on 
injimctive  issues  until  a  full  and  fair 
hearing  had  occurred.  Commenters 
ai^ued  that  this  could  be  an  extended 
period  of  time  because  of  the  potential 
for  a  fifteen  day  delay  before  an 
arbitration  hearing  would  be  required  to 
begin;  the  hearing  would  not  be 
required  to  be  expedited;  the  hearing 
would  not  be  required  to  be  held  on 
consecutive  days;  and  the  temporary 
injunctive  order  could  not  be  terminated 
until  the  parties  petitioned  the  court 
after  arbitration  was  complete.''^ 

NASD  responded  that  it  does  not 
believe  that  arbitration  panels  have  the 
authority  to  dissolve,  modify  or 
supersede  a  court  order;  rather, 
arbitrators  have  the  authority  to  order 
parties  not  to  seek  extensions  of 
pending  orders,  or  to  jointly  ask  the 
court  to  modify  or  dissolve  a  pending 
order,  if  necessary.  NASD  does  not 


believe  arbitrators  should  exercise  this 
authority  until  they  have  heard  a  full 
and  fair  presentation  of  the  evidence 
regarding  a  request  for  permanent  relief 
to  ensure  that  arbitrators  will  be  in  a 
position  to  make  an  informed  decision. 
In  response  to  commenters'  concerns 
about  how  long  it  would  take  cirbitrators 
to  reach  a  decision  after  a  full  and  fair 
hearing,  NASD  stated  that  statistics  on 
the  average  length  of  evidentiary 
hearings  on  requests  for  permanent 
injunctive  relief  suggest  that,  in  most 
cases,  arbitrators  will  be  in  a  position  to 
make  that  decision  in  a  short  period  of 
time  because  the  average  duration  of 
such  hearings  is  1.36  days,  and  almost 
80%  of  all  cases  that  go  to  a  hearing  are 
resolved  after  one  day  of  hearings.-'^ 
NASD  also  revised  the  proposal  to 
expedite  a  hearing  on  permanent- 
injunctive  relief.  Under  the  amended 
proposal,  unless  the  parties  agreement 
otherwise,  a  hearing  lasting  more  than 
one  day  would  be  held  on  consecutive 
days  when  reasonably  possible.''^  NASD 
also  added  language  to  make  clear  that 
arbitrators  may  make  decisions  on  the 
issue  of  permanent  injunctive  relief  and 
hold  subsequent  hearing  sessions  to 
decide  other  issues  between  the  parties, 
including  damages  or  other  relief,  to 
allow  the  parties  time  to  gather  or 
present  additional  evidence  without 
delaying  the  termination  of  a  temporary 
injunctive  order.*"^ 

In  response  to  a  comment  that  judges 
often  include  language  in  their  orders 
that  transfer  authority  to  arbitrators,'*** 
NASD  fiuther  stated  that  the  provision 
requiring  arbitrators  to  have  a  full  and 
fair  hearing  before  ordering  parties  to 
petition  the  court  for  dismissal  of  a 
temporary  injunctive  order  does  not 
apply  to  court  orders  that  expire  by  their 
own  terms  or  otherwise  contain 
provisions  that  confer  authority  on 
arbitrators  to  modify,  amend,  or  dissolve 
the  order. "^ 

Fees 

NASD  originally  proposed  that  the 
parties  would  jointly  bear  the  travel- 
related  costs  and  expenses  of  the 
arbitrators  appointed  to  hear  the  request 
for  permanent  injunctive  relief  and 
prohibited  arbitrators  from  reallocating 
arbitrator  travel  costs  and  expenses 


3*  See  Foxman  Letter,  Sutro  Letter,  }amieson 
Letter  2  and  Jamieson  Letter  3,  supra  notes  6,  9  and 
12. 

*°  See  Sutro  Letter,  supra  note  6. 

*'  See  Amendment  No.  3,  supra  note  7. 

"  See  Foxman  Letter,  Sutro  Letter,  Pescosolido 
Letters,  Jamieson  Letters,  and  Campbell  Letter, 
supra  notes  6,  9  and  12. 


"  See  Amendment  No.  3.  supra  note  7.  One 
commenter  responded  that  these  statistics  were 
inaccurate.  This  commenter,  however,  conceded 
that  if  hearings  took  place  within  IS  days  following 
an  injunction  on  consecutive  days  his  concerns 
would  not  be  as  critical.  See  Pescosolido  Letter  2, 
supra  note  9. 

**  See  Amendment  No.  4  supra  note  10. 

••5  See  Amendment  No.  4,  supra  note  10. 

■•"See  Pescosolido  Letter  2,  supra  note  9. 

*'  See  Amendment  No.  4.  supra  note  10. 


among  the  parties.  Under  the  proposed 
rule  change,  notwithstanding  any  other 
provision  of  the  Code,  the  chairperson 
of  the  panel  hearing  a  request  for 
permanent  injunctive  relief  pursuant  to 
this  rule  shall  receive  an  honorarium  of 
$375  for  each  single  session,  and  $700 
for  each  double  session,  of  the  hearing. 
Each  other  member  of  the  panel  shall 
receive  an  honorarium  of  $300  for  each 
single  session,  and  $600  for  each  double 
session,  of  the  hearing.  The  proposal 
initially  provided  for  the  parties  to  share 
the  difference  between  these  amoimts 
and  the  amounts  panel  members  and  the 
chairperson  would  otherwise  receive 
imder  the  Code  and  prohibited 
arbitrators  from  reallocating  these 
amounts  among  the  parties.*" 

The  proposed  rule  change  also 
provides  that  the  party  seeking 
injimctive  relief  shall  pay  the  expedited 
hearing  fees  pursuant  to  Rule  10205(h), 
or,  where  both  sides  seek  such  relief, 
both  parties  shall  pay  such  fees.  In 
either  event,  the  proposed  rule 
specifically  provides  that  the  arbitrators 
shall  have  the  authority  to  allocate  such 
fees  among  the  parties.  The  proposed 
rule  would  have  no  effect  on  the 
obligations  of  parties  to  pay,  or  on  the 
authority  of  arbitrators  to  allocate,  any 
other  hearing  fees  required  under  the 
Code. 

Several  commenters  argued  that  the 
provision  prohibiting  arbitrators  irom 
reallocating  the  travel-related  costs  and 
expenses  of  the  arbitrators  among  the 
parties  was  unfair  to  associated 
persons.*^  In  response,  NASD  amended 
the  text  of  the  proposed  rule  change  to 
expressly  permit  arbitrators  to  reallocate 
the  travel-related  costs  and  expenses  of 
arbitrators  and  the  arbitrators'  fees 
among  the  parties."'"  NASD  also  clarified 
that  the  parties  were  responsible  for  the 
"reasonable"  travel-related  costs  and 
expenses  incurred  by  arbitrators  who 
are  required  to  travel  to  a  hearing 
location  other  than  their  primary 
hearing  location  or  locations.^! 

Development  of  Proposal 

Several  commenters  stated  that  the 
subcommittee  that  worked  on  the' 
proposal  consisted  only  of 
representatives  from  retail  firms,  and 
did  not  include  representatives  from 
associated  persons  and  the  investing 


*■  NASD  proposes  that  the  payment  of  ordinary 
honoraria,  as  provided  in  NASD  IM-10104  of  the 
Code,  shall  not  be  affected  by  this  provision. 

■»"  See  James  Letters.  Sutro  Letter,  Pescosolido 
Letter,  and  Campbell  Letter,  supra  notes  6.  9  and 
12. 

*"  See  Amendment  No.  3  and  Amendment  No.  4. 
supra  note  7  and  note  10. 

^>  See  Amendment  No.  4.  supra  note  10. 
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public. 52  In  response,  NASD  stated  that 
it  believed  that  interests  of  all  relevant 
parties,  including  member  firms, 
associated  persons  and  the  investing 
public  were  represented  during  the 
process.  The  committee  included 
member  firms  with  interests  on  both 
sides  of  raiding  cases.  NASD  belijeves 
that  views  of  associated  persons  and  the 
investing  public  were  represented  by 
these  firms,  hi  addition,  the  proposal 
was  reviewed  and  approved  by  the  full 
National  Arbitration  and  Mediation 
Committee,  which  consists  of  a  majority 
of  public  membras,  as  well  as  the  Board 
of  Directors  of  NASD  Dispute 
Resolution.  NASD  believes  that 
"advocates  of  the  interests  of  associated 
persons,  as  well  as  investors,  have  had 
ample  opportunity  to  express  opinions 
about  the  proposed  rule  change  at  all 
levels  of  review,  and  changes  have  been 
made  throughout  the  pro^ss  to  address 
the  interests  of  both  con^tuencies".^^ 

m.  Discusrion  \     ^ 

Ahet  careful  review,  the  Commission 
finds,  for  the  reasons  discussed  below, 
that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
Exchange  Act  and  the  rules  and 
regulations  thereunder  applicable  to  the 
NASD.  Specifically,  the  Commission 
finds  the  proposed  rule  change,  as 
amended,  is  consistent  with  sections 
15A(b)(5).  15A(b)(6)  and  15A(b)(9)  of 
the  Exchange  Act.^ 

NASD  Rule  10335  was  initially 
adopted  as  a  pilot  program  in  order  to 
give  NASD  the  opportunity  to  assess  the 
rule's  efiiBctiveness.^^  NASD  represents, 
based  on  its  experience  with  Rule 
10335,  that  the  mrrent  rule  is  confusing 
and  unnecessarily  complex.  NASD 
represents  that  the  proposed  rule  change 
is  the  result  of  lengthy  deliberation  and 
careful  compromise  by  the  Injunctive 
Relief  Rule  Subcommittee  of  the 
National  Arbitration  and  Mediation 
Committee  ("NAMC").  Before  the 


"  See  Foxman  Letter,  Campbell  Letter, 
Pescosolido  Letter,  and  lamieson  Letters,  supia  note 
6. 

"  See  Amendment  No.  3,  supia  note  7. 

"15  U.S.C.  78o-3(b)(5).  15  U.S.C.  78o-3(b)(6) 
and  15  U.S.C  78o-3(b)(9)- 

^  See  Securities  Exchange  Act  Release  No.  36145 
(August  23. 199S>.  60  FR  45200  (August  30,  1995); 
Securities  Exchange  Act  Release  No.  38069 
(December  20, 1996),  61  FR  68806  (December  30 
1996):  Securities  Exchange  Act  Release  No.  39458 
(December  17, 1997),  62  FR  67423  (December  24, 
1997),  Securities  Exchange  Act  Release  No.  40124 
(June  24,  1998),  63  FR  36282  ()uly  2,  1998); 
Securities  Exchange  Act  Release  No.  40846 
(December  28. 1998),  64  FR  548  ((aiiuary  5, 1999); 
Securities  Exchange  Act  Release  No.  41532  (June 
16. 1999).  64  FR  33335  (June  22, 1999):  Securities 
Exchange  Act  Release  No.  42280  (December  28. 
1909).  65  FR  1211  (January  7,  2000)  and  Securities 
Exduinge  Act  Release  No.  43813  (January  5,  2001), 
GfrFR  2629  (January  16. 2001). 


proposal  was  filed  with  the 
Commission,  it  was  approved  by  the 
National  Arbitration  and  Mediation 
Committee,  which  consisted  of  a 
majority  of  public  members,  as  well  as 
the  board  of  NASD  Regulation.  The 
proposal  was  published  for  comment  on 
two  separate  occasions,  after 
Amendment  No,  2  and  Amendment  No. 
5  were  filed,  respectively.  The 
Commission  received  16  comment 
letters.  The  NASD  incorporated  many  of 
the  commenters'  suggestions  in  the  . 
proposal,  as  amended. 

In  approving  this  proposal,  the 
Commission  does  not  address  the  merit 
of  injunctive  relief  in  the  context  of 
NASD  Rule  10335.  In  large  part,  NASD 
Rule  10335  is  a  procedural  rule  that 
establishes  the  process  for  seeking 
temporary  injimctive  relief.  The 
Commission  notes  that  NASD  Dispute 
Resolution  has  recently  provided 
interpretive  guidance  to  NASD  Rule 
2110  designed  to  protect  investors  by 
prohibiting  members  from  interfering 
with  a  customer's  request  to  transfer  his 
or  her  accoimt  in  connection  with  the 
change  in  employment  of  the  customer's 
registered  representative.se 

Further,  the  Commission  notes  that 
the  proposal,  as  amended,  contains 
provisions  that  address  the  commenters' 
concerns  pertaining  to  associated 
persons  and  public  investors.  A  party 
seeking  temporary  injimctive  relief  is 
required  to  file  its  permanent  claim  at 
the  same  time  it  files  its  temporary 
claim  and  must  simultaneously  serve 
such  claim  on  all  parties  by  facsimile, 
overnight  delivery  or  messenger.  To 
keep  the  arbitration  process  as  short  as 
possible,  once  temporary  injimctive 
relief  has  been  granted,  an  ajbitration 
hearing  on  permanent  injunctive  and  all 
other  relief  must  begin  within  15 
calendar  days,  must  be  held  on 
consecutive  days  when  reasonably 
possible,  and  arbitrators  may  hold 
separate  subsequent  hearings  to  decide 
other  issues  in  order  to  expedite  the 
"full  and  fair"  hearing  on  permanent 
injunctive  relief. 

To  address  commenters'-  concerns 
regarding  the  composition  of  the 
arbitration  panel,  NASD  made  a  number 
of  changes  to  the  proposal.  In  particiUar, 
a  portion,  but  not  a  majority,  of  the  list 
of  potential  arbitrators  will  be  required 
to  be  lawyers  writh  experience  litigating 
cases  involving  injimctive  relief. 
Further,  the  parties  will  be  provided 
with  a  10-year  employment  history  for 
each  potential  arbitrator  and  the 
arbitrators  will  be  selected  based  on  the 
consolidated  rankings  of  the  parties.  In 
addition,  NASD  modified  the  proposal 


to  address  certain  commenters'  concerns 
about  fees.  Specifically,  the  arbitrators 
now  have  the  discretion  to  reallocate  the 
reasonable  travel-related  costs  and 
expenses  incurred  by  the  arbitrators  and 
the  arbitrators'  fees  among  the  parties.57 

IV.  Commission  Findings  and  Order 
Granting  Approval  of  the  Proposed 
Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  provisions  of  section  15A  of 
the  Exchange  Act  and  the  rules  and 
regulations  thereunder  that  govern 
NASD.5^  In  particular,  the  Commission 
finds  that  the  proposal  is  consistent 
with  section  15A0))(6)  of  the  Exchange 
Act  ^^  because  the  proposal  establishes 
procedures  that  allow  for  the  quick 
resolution  of  disputes  involving 
injunctive  relief,  provides  a  process  for 
selecting  a  balanced  arbitration  panel, 
and  improves  procedural  notice  and 
service  of  injunctive  relief  claims.  The 
Commission  also  finds  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  the  provisions  of 
sections  15 A(b)(5)  of  the  Exchange 
Act  60  because  the  rule  change  provides 
that  the  parties  are  responsible  for  the 
"reasonable"  travel-related  costs  and 
expenses  of  the  arbitrators,  and  permits 
the  arbitrators  to  use  their  discretion  to 
reallocate  costs  and  fees  among  the 
parties. 

In  reviewing  this  proposal,  the 
Commission  is  required  to  consider 
whether  the  proposal  will  promote 
competition,  efficiency  and  capital 
formation.^^  In  this  regard,  the  proposal 
provides  a  process  that  should  help 
expedite  and  streamline  the  process  for 
obtaining  injunctive  relief  and  deciding 
cases  on  the  merits  where  injunctive 
relief  is  ordered.  Further,  the 
(Commission  does  not  believe  that  this 
procedural  process,  which  does  not 
address  employment  contracts,  should 


"See  note  26,  supra. 


s7  Jamieson  Letter  4  argued  that  in  the  context  of 
arbitration,  cost-splitting  is  illegal  even  if  the 
arbitrators  are  permitted  to  reallocate  costs  based  on 
a  recent  California  Supreme  court  decision. 
Armendariz  v.  Foundation  Health  Psychcare 
Services,  Inc.,  6  P.3d  669  (2000).  This  court 
decision  is  not  relevant  to  NASD  00-02  because  the 
court's  decision  was  directed  to  the  validity  of  a 
predispute  arbitration  agreement  involving  certain 
employment  matters,  not  the  validity  of  the 
arbitration  forum's  fees  (or  the  arbitration  forum's 
procedural  rules).  In  California,  NASD-DR  has 
limited  the  arbitration  fees  for  employees  in 
applicable  cases  involving  employment  disputes 
pursuant  to  this  court  decision,  including  those 
filed  under  the  procedural  injimctive  relief  rule.  See 
note  12,  supra. 

s"15U.S.C78o-3. 

5»15U.S.C.  78o-3(b)(6). 

•oi5U.S.C78o-3(b)(5). 

»>  15  U.S.C  78c(f). 
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result  in  any  burden  on  competition  not 
necessary  or  appropriate  in  fiutherance 
of  the  Exchange  Act.  Therefore,  the 
Commission  finds  that  the  proposal  is 
consistent  with  section  15A{b)(9)  of  the 
Exchange  Act.®^ 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act^s  that  the 
proposed  rule  change  (SR-NASD-00- 
02),  as  amended,  be,  and  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority," 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-1105  Filed  1-15-02;  8:45  am] 
BIUJNG  CODE  aOIO-OI-M 


SECURITIES  AND  EXCHANGE      ' 
COMMISSION 

[Release  No.  34-45258;  nie  No.  SR-NYSE- 
2002-02] 

Self-Regulatory  Organizations;  Notice 
of  niing  and  Immediate  Effectiveness 
of  ProfMsed  Rule  Ctiange  t>y  the  New 
York  Stocic  Exchange,  Inc.  Regarding 
Fees  for  Mandatory  Participation  in  tt>e 
Floor  Memtwr  Continuing  Education 
Program 

Januarj'  9,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  4, 
2002,  the  New  York  Stock  Exchange, 
toe.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  fiom  mterested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  establish 
fees  as  of  January  14,  2002  to  be  charged 
to  members  that  are  active  on  the  floor 
of  the  Exchange  who  are  required  imder 
NYSE  Rule  103A  (Specialist  Stock 
Reallocation  and  Member  Education 
and  PerJfbrmance)  to  participate  in  the 
Exchange's  Floor  Member  Continiung 
Education  Program  on  a  semi-annual 
basis.  The  text  of  the  proposed  rule 


BM5  U.S.C.  79o-3(b)(9). 
6315U.S.C.  78s(b)(2). 
6*  17  CFR  200.30-3(a)(12). 
« 15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-*. 


change  is  available  at  the  NYSE  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

to  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NYSE  Rule  103 A  requires  members 
active  on  the  floor  of  the  Exchange  to 
participate  m  the  Exchange's  Floor 
Member  Continuing  Education  Program 
on  a  semi-annual  basis  and  at  such  other 
times  as  may  be  necessary  in  connection 
with  any  particular  matter  or  matters. 
Any  floor  member  who  fails  to  complete 
an  educational  program  as  scheduled 
must  attend  a  make-up  program  no  later 
than  120  days  fi'om  the  date  of  the 
origmally  scheduled  program.  Failure  to 
do  so  will  result  to  the  member  being 
precluded  from  entering  on  the  floor 
until  such  time  as  the  member  satisfies 
the  requirement  to  participate  to  the 
program. 

A  new  toteractive  computer-based 
education  program  has  been  developed 
that  will  be  implemented  during 
January  2002.  Participants  will  be 
required  to  be  tratoed  on  market 
activities  such  as  Opening,  totra-Day 
and  the  Closing,  Specific  categories 
include,  but  are  not  limited  to:  foreign 
stocks  and  parity,  the  opening  of  a 
volatile  stock,  NYSE  Rule  127  (Block 
Positiontog)  and  NYSE  Rule  726 
(Delivery  of  Options  Disclosure 
Document  and  Prospectus)  trades,  CAP 
orders,  error  accounts,  crossing  sessions, 
MOC/LOC  orders  and  informational . 
imbalances.  An  todustry  committee  has 
also  been  formed  to  guide  the 
development  of  the  content. 
Participation  will  conttoue  to  be 
required  on  a  semi-annual  basis,  and  a 
$100  registration  fee  will  be  charged  for 
each  session. 

If  a  registrant  fails  to  keep  the 
scheduled  appointment  or  does  not 
complete  the  session,  the  registrant  will 
be  charged  an  additional  $100  to  re- 
remster  for  another  session. 

The  proposed  fees  are  intended  to 
help  ofibet  the  costs  of  developing  the 


program  and  tofi^structure, 
administration,  and  ongoing 
development  and  matotenance. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  is  consistent  with  the 
provisions  of  section  6(b)(4)  of  the  Act,^  . 
in  that  it  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members,  issuers 
and  other  persons  using  its  services. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Oigapization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Comments  were  neither  solicited  nor 
received. 

m.  Date  of  Eflectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act  *  and 
subparagraph  (f)(2)  of  Rule  19b-^ 
thereunder.^  because  it  involves  a  due, 
fee.  or  other  charge.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  (Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  h-om  the 
public  to  accordance  with  the 


3  15  U.S.C.  78f(b)(4). 

'15  U.S.C.  78s(b)(3)(A)(ii). 

» 17  CFR  24O.19b-4(0(2). 
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provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 
SR-NYSE-2002-02  and  should  be 
submitted  by  February  6,  2002. 

For  the  Commission,  by  fhe  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-1100  Filed  1-15-02;  8:45  ami 
mXMG  COOC  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

PMmm  No.  34-45263;  RIe  No.  SR-NYSE- 
2001-53]  i 

S«tf-Regulalory  Organiz«Hon«;  Notice 
of  FWng  off  Proipo— d  Rule  Change  and 
Amendment  No.  1  Thereto  by  the  New 
Stock  Exchange,  Inc.  Amending  Ita 
Riilea  Regarding  the  Tranamiaaion  of 
Pnaxy  and  Ottier  Shaieholder 
Communication  Material  and  the  Proxy 
Relmbiiraament  Guideilnee  Set  Forth 
In  Thoea  Rulea,  and  Requeating 
Permanent  Approval  of  the  Amended 
Proxy  Reimbiiraement  Guidelines 

January  9,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act' •) '  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
21,  2001,  the  New  York  Stock  Exchange. 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Seciirities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  January  9,  2002,  the  NYSE  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Setf-SegnUtory  Organization's 
Stalenient  of  the  Terms  of  Substance  of 
die  Propoaed  Rule  Change 

Subject  to  the  guideline  amendments 
noted  below,  the  Exchange  seeks 


•  17  CFR  20O.3O-3(aMl2). 
'  15  U.S.C.  78s(b)(l). 
'17CFR240.19b-». 

*  See  letter  from  Darla  C.  Stuckey,  Corporate. 
NYSE,  to  Sharon  Lawson.  Senior  Special  Counsel, 
Division  of  Market  Regulation,  Conunission,  dated 
lanuary  7,  2002  ("Amendment  No.  1").  In 
Amendment  No.  1.  the  Exchange  made  some 
technical  and  clarifying  corrections  to  the  proposed 
rule  change. 


permanent  approval  of  the  pilot 
program  setting  forth  guidelines  for  the 
amounts  that  NYSE  issuers  should 
reimburse  member  organizations  for  the 
distribution  of  proxy  materials  and 
other  issuer  communications  to  security 
holders  whose  securities  are  held  in 
street  name.  In  addition,  the  Exchange 
proposes  to  amend  the  guidelines  under 
the  current  pilot  program  by  decreasing 
the  basic  mailing  fee  paid  by  "Large 
Issuers"  (as  defined  below)  by  5C  (from 
50c  to  45c)  and  by  cutting  in  half  the 
incentive  fee  payable  by  Large  Issuers 
(from  50c  to  25C). 

The  text  of  the  proposed  rule  change, 
as  amended,  is  available  upon  request 
from  the  Office  of  the  Secretary,  the 
NYSE  or  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  nde  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Exchange  Rule  451  ("Transmission  of 
Proxy  Material")  and  Exchange  Rule  465 
("Transmission  of  Interim  Reports  and 
Other  Material")  (collectively,  the 
"Rules")  currently  provide  for  a  pilot 
program  pursuant  to  which  the  NYSE- 
has  established  fee  reimbursement 
guidelines  (the  "Pilot  Program").  Under 
the  Pilot  Program,  the  NYSE  has 
established  guidelines  for  the  amoimts 
that  NYSE  issuers  should  reimburse 
member  organizations  for  the 
distribution  of  proxy  materials  and 
other  issuer  communications  to  security 
holders  whose  securities  are  held  in 
street  name  (the  "Guidelines").  In  this 
proposed  rule  change,  as  amended,  the 
Exchange  seeks  permanent  approval  of 
'  the  Pilot  Program  Guidelines.  In 
addition,  the  Exchange  proposes  to 
amend  certain  reimbursement  fees  that 
the  Guidelines  establish.  Those 
amendments  seek  to  decrease  the  basic 
mailing  fees  paid  by  large  issuers  by  5C 
(from  50c  to  45c)  and  to  cut  in  half     . 
(from  50c  to  25c)  the  incentive 


"suppression"  fee  that  large  issuers  pay 
to  member  organizations  that  succeed  in 
reducing  the  number  of  sets  of  materials 
that  necHd  to  be  distributed  (such  as  by 
sending  one  set  of  materials  to  a 
household  holding  multiple  positions  in 
the  issuer's  securities). 

A.  Permanent  Approval 

Supplementary  Material  .90 
("Schedule  of  approved  charges  by 
member  organizations  in  connection 
with  proxy  solicitations")  to  Exchange 
Rule  451  applies  the  Guidelines  to  the 
transmission  of  proxy  materials  to 
shareholders.  Supplementary  material 
.20  ("Mailing  charges  by  member 
organizations")  to  Exchange  Rule  465 
applies  them  to  the  k-ansmission  of 
other  materials  to  shareholders.  In 
addition.  Paragraph  402.10(A)' of  the 
NYSE's  Listed  Company  Manual 
("Charges  for  Initial  Proxy  and/or 
Annual  Report  Mailings")  includes  the 
text  of  Supplementary  Material  .90  to 
Exchange  Rule  451  and  the  Exchange 
proposes  to  conform  Paragraph 
402.10(A)  to  conform  to  the  changes 
described  below  to  Exchange  Rule  451. 
The  Commission  initially  approved  the 
Pilot  Program  on  March  14, 1997.* 
Piu-suant  to  Commission  extensions  of 
its  initial  approval,  the  Pilot  Program 
has  remained  in  effect  since  then. 
Pursuant  to  the  Commission's  most 
recent  extension,  the  Pilot  Program  is 
currently  scheduled  to  expire  on  April 
1.  2002.5 

■  During  this  period,  the  NYSE  has 
participated  on  the  Proxy  Voting  Review 
Committee  (the  "Committee").  "The 
Committee  is  a  private  initiative  that  is 
designed  to  review  the  proxy  process.  It 
includes  self-regulatory  organizations 
and  representatives  of  the  securities 
ihdus^,  corporate  issuers  and 
institutional  investors,  as  well  as  the 
largest  provider  of  proxy  intermediary 
services.  The  Committee  has  monitored 
the  effects  of  the  Guidelines  on  the 
market  and  has  maintained  an  on-going 
dialogue  among  Committee 
representatives.  In  addition,  the 
Exchange  has  had  an  independent 
accounting  firm  audit  the  Pilot 
Program.^ 

TTbe  Committee's  experience  with  the 
Pilot  Program  has  convinced  it  that  the 
Guidelines  have  been  instnunental  in 
setting  at  fair  and  reasonable  levels  the 
costs  that  issuers  incur  in  having 
member  organizations  and 


*  See  Securities  Exchange  Act  Release  No.  38406 
(March  14, 1997),  62  FR  13922  (March  24, 1997) 
(File  No.  SR-NYSE-96-36). 

5  See  Securities  Exchange  Act  Release  No.  44750 
(August  29,  2001),  66  FR  46488  (September  5,  2001) 
(FUe  No.  SR-NYSE-2001-22). 

*  See  Amendment  No.  1,  supra  note  3. 
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intermediaries  transmit  proxy  and  other 
materials  to  security  holders.  For  that 
reason,  the  Committee  unanimously 
voted  (with  one  abstention)  to 
recommend  that  the  NYSE  seek     ■ 
permanent  approval  of  the  Guidelines, 
as  modified  by  this  proposed  rule 
change,  as  amended,  and  the  Exchange 
has  determined  that  it  is  appropriate  to 
do  so. 

B.  Guideline  Changes 

In  addition  to  seeking  permanent 
approval  of  the  Guidelines,  the 
Committee  has  recommended  certain 
amendments  to  the  Guidelines.  The 
Exchange  supports  those  amendments, 
proposes  to  adopt  them  into  its  Rules 
and  supports  the  Committee's  rationale 
for  the  amendments,  as  set  forth  below. 
The  proposed  amendments  are  as 
follows: 

(i)  Reduce  the  suggested  rate  of 
reimbursement  for  initial  mailings  of 
each  set  of  material  (i.e.,  proxy 
statement,  form  of  proxy  and  annual 
report  when  mailed  as  a  unit)  from  50c 
4o  40c. 

(ii)  Increase  the  suggested  per- 
nominee  fee  for  intermediaries  that 
coordinate  the  proxy  and  mailing 
activities  of  multiple  nominees.  That 
suggested  fee  is  currently  $20  per 
nominee.  The  increase  would  raise  it 
(A)  10c  per  set  of  material  required  for 
"Small  Issuers"  (defined  as  issuers 
whose  shares  are  held  in  fewer  than 
200,000  nominee  accoimts),  or  (B)  5c 
per  set  of  material  required  for  "Large 
Issuers"  (defined  as  issuers  whose 
shares  are  held  in  at  least  200,000 
nominee  accounts). 

(iii)  Reduce  frt)m  50c  to  25C  the 
incentive  fee  for  initial  mailings  of  the 
materials  of  Large  Issuers  (again,  issuers 
whose  shares  are  held  in  at  least 
200,000  nominee  accounts).  As  a  result, 
the  incentive  fee  for  Large  Issuers  will 
decrease  by  25c  and  the  incentive  fee 
for  Small  Issuers  will  remain  at^Oc. 

The  Committee  and  the  Exchange 
represent  that  the  net  effect  of  clauses  (i) 
and  (ii)  is  to  decrease  the  effective 
mailing  fee  by  5C  for  Large  Issuers,  but 
not  for  Small  Issuers.  One  intermediary 
projects  that  the  combination  of  that 
decrease  and  the  decrease  in  the 
incentive  fee  for  Large  Issuers  will 
decrease  the  total  fees  that  issuers  pay 
to  have  materials  distributed  to 
shareholders  by  almost  $11  million.' 

The  Guidelines  currently  subject 
Small  Issuers  and  Large  Issuers  to  the 


same  rates.  The  Committee  has  designed 
the  proposed  revamped  fee  schedule  to 
allocate  more  fairly  the  costs  of 
distributing  proxy  and  other  material 
between  Large  Issuers  and  Small 
Issuers.  The  Committee  recognizes  that 
economies  of  scale  create  overall  per- 
account  cost  savings  for  Large  Issuers 
and  that  those  savings  justify  lower  fees 
for  Large  Issuers.  The  Committee 
determined  that  reducing  the  rates 
applicable  to  Large  Issuers  relative  to 
the  rates  applicable  to  Small  Issuers  is 
fair,  reasonable  and  appropriate." 

The  Conunittee  recognizes  that  a 
member  organization  typically  spends 
less  in  transmitting  material  to  the 
nominee  account  of  a  Large  Issuer  than 
in  transmitting  material  to  the  nominee 
account  of  a  Small  Issuer.  That  is 
because  economies  of  scale  apply  to 
many  of  the  tasks  of  processing  material 
for  distribution  and  of  collecting  voting 
instructions.  For  instance,  processing 
search  dates  and  record  dates,  logging 
receipt  of  materials,  coding  proxies, 
reporting  voting  results  and  invoicing 
fees  payable  involve  costs  that  are 
essentially  fixed.  As  a  result,  the  per- 
account  cost  for  these  tasks  decreases  in 
relation  to  the  number  of  accounts  in 
which  the  issuer's  shares  are  held.  That 
per-account  cost  is  therefore  lower  with 
respect  to  a  Large  Issuer  than  with 
respect  to  a  Small  Issuer. 

In  addition,  modem  data  processing 
and  mailing  techniques  reduce  the 
amount  of  human  intervention  involved 
in  the  process,  driving  down  the  actual 
per-account  cost  of  handling  mailings  in 
large  volume.  The  Committee  believes 
that  the  actual  cost  incurred  with 
respect  to  Large  Issuers  in  handling 
mailings  is  lower  than  the  reimbursable 
amount  that  results  from  adherence  to 
the  current  Guidelines.  On  the  other 
hand,  the  actual  cost  of  handling 
mailings  for  Small  Issuers  far  exceeds 
the  fees  set  forth  in  the  current 
^idelines.^  The  Committee  believes 
that  these  factors  justify  reducing  the 
incentive  fee  from  50g  to  25c  for  Large 
Issuers,  but  not  reducing  the  50c  fee  for 


'  See  letter  to  Richard  A.  Grasso.  Chairman  and 
Chief  Executive  Officer.  NYSE,  from  Stephen  P. 
Norman,  Chairman,  Committee,  dated  November 
28,  2001  (the  "Committee  Letter").  A  copy  of  the 
Committee  Letter  is  attached  as  Exhibit  C  to  the 
Exchange's  proposed  rule  change. 


"  The  Committee  voiced  its  support  for  the 
proposed  fee  changes  in  the  Committee  I-etter.  See 
Exhibit  C  to  the  Exchange's  proposed  rule  change. 

^Even  taking  into  consideration  increased  costs 
associated  with  institutional  shareholder 
requirements  and  peak  season  processing,  both  of 
which  are  associated  more  with  Large  Issuers  than 
Small  Issuers,  the  Committee  nonetheless  found 
that  handling  costs  for  Large  Issuers  are  lower  than 
for  Small  Issuers,  due  primarily  to  economies  of 
scale. 

The  largest  provider  of  proxy  intermedian,' 
services  presented  information  to  the  Committee 
that  detailed  the  costs  that  issuers  pay  for  registered 
proxy  processing.  That  information  indicated  that 
the  per-unit  costs  that  Small  Issuers  pay  are.  on 
average,  more  than  10  times  greater  than  the  per- 
unit  costs  that  Large  Issuers  pay. 


Small  Issuers.  They  also  justify  the  5c 
difference  in  the  per-set-of-material  per- 
nominee  fee  for  Large  Issuers  and  Small 
Issuers. 

In  applying  the  proposed  revamped 
fee  schedules  to  the  Guidelines,  the 
Committee  has  had  to  establish  a  line  of 
demarcation  that  separates  Large  Issuers 
from  Small  Issuers.  It  settled  on 
requiring  an  issuer  to  have  200,000 
nominee  accounts  in  order  to  qualify  as 
a  Large  Issuer.  As  a  result,  only  the 
largest  issuers,  fewer  than  200  overall, 
fall  within  that  definition.  However, 
beneficial  owners'  positions  in  shares  of 
those  Large  Issuers  account  for 
approximately  50  percent  of  the  number 
of  positions  that  all  beneficial  owners 
maintain  in  the  shares  of  all  issuers.  The 
Exchange  has  adopted  the  Committee's 
recommendations  discussed  above, 
including  the  recommendation  that  the 
50  percent  mark  is  an  appropriate  place 
at  which  to  draw  the  line.  The 
Exchange,  in  this  proposed  rule  change, 
as  amended,  proposes  to  incorporate  the 
Committee's  recommendations  into  its 
Guidelines  and  Rules. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change,  as  amended,  is  consistent 
with  section  6(b)  of  the  Act,'"  in 
general,  and  furthers  the  objectives  of 
sections  6(b)(4)  "  and  6(b)(5)  '^  of  the 
Act,  in  particular.  Section  6(b)(4)  of  the 
Act '  '*  provides  that  an  exchange  have 
rules  that  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  its  members  and 
other  persons  using  its  facilities.  Section 
6(h)(5)  of  the  Act "»  provides  that  an 
exchange  have  rules  to -prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to, 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposed  rule  change  does  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  the 
furtherance  of  the  purposes  of  the  Act. 


•"  15  U.S.C.  78f(b). 
"  15  U.S.C.  78f[b)(4). 
>M5  U.S.C.  78f(b)(5). 
"  15  U.S.C.  78f(b)(4). 
'<  15  U.S.C  78Rb)(5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  participants  or  Others 

The  NYSE  has  engaged  in  on-going 
dialogue  regarding  the  proposed  rule 
change  and  other  aspects  of  the  Pilot 
Program  with  Commission  staff,  as  well 
as  with  the  Committee.  The  proposed 
fee  changes  were  developed  and 
approved  by  the  Committee.  In  the 
Committee  Letter,  the  Committee  asserts 
that  the  proposed  fees  appear  reasonable 
in  light  of  the  service  levels  required 
and  the  overall  costs  associated  with  the 
elimination  of  duplicate  mailings,  that 
the  proposed  fees  reflect  the  economies 
of  scale  of  the  Large  Issuers  and  that  the 
Guidelines  should  be  made  permanent. 

In  addition,  the  NYSE  has  received 
other  comment  letters  on  the  proposed 
fee  changes  from  the  Securities  Industry 
Association  ("SIA").  the  American 
Society  of  Corporate  Secretaries 
("ASCS")  and  the  Association  of 
Publicly  Traded  Companies 
{"APTC").'5  SL\,  ASCS  and  APTC  all 
endorse  the  proposed  fee  changes. 
APTC  notes  in  its  letter  that  the  Pilot 
Program  provided  a  $235  million 
reduction  in  costs  in  2001  from  mail 
suppressions  and  is  projected  to  provide 
savings  of  more  than  twice  that  amount 
by  2005.  APTC  also  posits  that  the  large 
volumes  and  low  incremental  cost  of 
transmitting  proxy  materials  for  Large 
Issuers  justify  their  payment  of  lower 
rates  than  Small  Issuers. 

Several  of  the  Commission  releases 
approving  changes  to  the  Pilot  Program 
included  language  encouraging 
interested  parties  to  consider 
approaches  that  woiUd  foster 
competition  in  the  proxy  distribution 
service  industry.  The  releases  also 
suggested  that  market  forces,  rather  than 
regulators,  should  determine  reasonable 
rates  for  proxy  distribution  services. 

The  Exchange  views  the  Guideline- 
setting  process  as  an  on-going  matter. 
Even  if  the  Commission  grants 
permanent  status  to  the  Guidelines,  the 
Exchange  intends  to  continue  to  meet 
with  the  Committee  to  evaluate  and 
tune  the  Guidelines  and  to  consider 
possible  approaches  to  broader  reform 
of  the  proxy  distribution  system. 


m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2001-53  and  should  be   "* 
submitted  by  February  6,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '8 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-1104  Filed  1-15-02;  8:45  am) 
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"  See  letter  to  Richard  A.  Grasso.  Chairman  and 
C3iief  Executive  Officer.  NYSE,  from  Donald  D. 
Kittell,  Executive  Vice  President.  SIA.  dated 
November  29.  2001  (the  "SIA  Letter"):  letter  to 
James  E.  Buck,  Senior  Vice  President  and  Secretary, 
NYSE,  from  Brian  T.  Borders.  President,  APTC. 
dated  November  29,  2001  (the  "APTC  Letter"). 
Thoae  letters  are  included  in  Exhibit  O  to  the 
Exchange's  proposed  rule  change. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-45262;  File  No.  SR-PCX- 
2001-47] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change,  Amendment 
No.  1,  and  Amendment  No.  2  Thereto 
by  ttw  Pacific  Exchange,  Inc. 
Establishing  a  New  Exchange  Fee 
Based  on  the  Number  of  Order 
Cancellatlon  Routed  Through  the 
Exchange's  Member  Firm  Interface 

January  9,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  ^  and  Rule  19b-4  ^  thereimder, 
notice  is  hereby  given  that  on  November 
27,  2001,  the  Pacific  Exchange,  Inc. 
("PCX"  or  "Exchange")  filed  with  \he 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  the  Exchange.  On  December 
13,  2001,  the  PCX  submitted 
Amendment  No.  1  to  the  proposed  rule 
change.3  On  December  26,  2001,  the 
PCX  submitted  Amendment  No.  2  to  the 
proposed  rule  change.*  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  PropfMed  Rule  Change 

The  PCX  proposes  to  establish  a  new 
fee  based  upon  the  number  of  order 
cancellations  that  are  routed  through  the 
MFI. 

The  text  of  the  proposed  rule  change, 
as  amended,  is  available  at  the  Office  of 


'•  17  CFR  200.30-2(a)(12). 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  letter  from  Cindy  L.  Sink,  Senior  Attorney, 
PCX,  to  Nancy  J.  Sanow,  Assistant  Director, 
Division  of  Market  Regulation  ("Division"), 
Commission,  dated  December  12,  2001 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
PCX  amended  note  2  to  the  PCX  Fee  Schedule 
entitled  "Options:  Trade-Related  Charges."  to  clarify 
that  the  fee  will  be  assessed  when  the  total  number 
of  orders  an  executing  clearing  member  cancels 
through  the  PCX  Member  Firm  Interface  ("MFI")  in 
a  particular  month  exceeds  the  total  number  of 
oiders  that  member  executes  through  the  MFI  in 
that  same  month. 

*  See  letter  from  Cindy  L.  Sink,  Senior  Attorney, 
PCX,  to  Nancy ).  Sanow,  Assistant  Director, 
Division,  Commission,  dated  December  21, 2001 
("Amendment  No.  2").  In  Amendment  No.  2,  the 
PCX  clarified  the  purpose  of  the  proposed  rule 
change.  For  purposes  of  calculating  the  60-day 
period,  within  which  the  Commission  may 
summarily  abrogate  the  proposed  rule  change  under 
section  19(b)(3)(C)  of  the  Act,  the  Commission 
considers  that  period  to  commence  on  December 
26.  2001,  the  date  the  PCX  filed  Amendment  No. 
2.  See  15  U.S.C  78s(b)(3)(C). 


^M  AA«««^     l«.T_A* 


Federal  Register / Vol.  67,  No.  11 /Wednesday.  January  16.  2002 /Notices 


2267 


the  Secretary,  PCX  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change,  as  amended,  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to 
establish  a  fee  to  deal  with  various 
operational  problems  and  costs  resulting 
fiim  the  practice  of  immediately 
following  orders  routed  through  the 
Exchange's  automated  MFI  with  a 
cancel  request.  Since  these  orders 
frequently  come  in  large  numbers, 
components,  of  the  MFI,  such  as  the 
Floor  Broker  Hand  Held  Terminals 
("HHTs"),  can  very  quickly  become 
backlogged,  which  increases  Exchange 
costs  and  adversely  impacts  public 
customers,  their  clearing  firms,  and 
Lead  Market  Makers  by  making  the 
execution  of  other  customer  orders  less 
timely.  A  high  volume  of  cancellations 
sent  through  the  MFI  to  HHTs  or  to  the 
Exchange's  Limit  Order  Book  also 
increases  Exchange  costs  by  requiring 
the  Exchange  to  spend  increased 
amounts  on  systems  and  other  hardware 
to  process  increased  order  traffic  flow.^ 

Under  the  proposed  fee,  the  executing 
Clearing  Member  woidd  be  charged 
$1.00  for  every  order  that  it  cancels 
through  the  MFI  in  any  month  where 
the  total  number  of  cancellations  sent  by 
the  executing  Clearing  Member  exceeds 
the  total  number  of  orders  that  same 
firm  executed  through  the  MFI  in  that 
same  month.  This  fee  will  not  apply  to 
executing  Clearing  Members  that  cancel 
fewer  than  500  orders  through  the  MFI 
in  a  given  month.  The  Exchange 
believes  that  the  fee  will  help  ease 
backlogs  on  the  MFI  and  particularly 
HHTs. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act,^  in  general,  and  section 
6(b)(4)  of  the  Act.'  in  particular,  in  that 
it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  burden  on  competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
nor  received. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change, 
as  amended,  has  become  effective 
pursuant  to  section  19(b)(3)(A)(ii)  of  the 
Act  8  and  subparagraph  (f)(2)  of  Rule 
19b— 4  ^  thereunder,  because  it 
establishes  or  changes  a  due,  fee,  or 
other  charge.^"  At  any  time  within  60 
days  of  December  26,  2001,  the 
Commission  may  summarily  abrogate 
such  proposed  rule  change,  as  amended, 
if  it  appears  to  the  Commission  that 
such  action  is  necessary  or  appropriate 
in  the  public  interest,  for  the  protection 
of  investors,  or  otherwise  in  furtherance 
of  the  purposes  of  the  Act." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission.  450  Fifth 


3  This  sentence  was  clarified  to  reflect  a 
telephone  converation  between  Cindy  L.  Sink, 
Senior  Attorney,  PCX,  and  Gordon  FuUer,  Counsel 
to  the  Assistant  Director  and  Frank  N.  Genco, 
Attorney,  Division,  Commission,  (January  3,  2002). 


8  15U.S.C.  78f(b). 

'  15  U.S.C.  78f(b)(4). 

•15  U.S.C.  78s(b)(3)(A)(ii). 

917CFR240.19b-4(f)(2). 

'"The  Exchange's  proposed  rule  change  is 
substantially  similar  to  a  fee  instituted  by  the 
Chicago  Board  Options  Exchange,  Inc.,  which 
became  immediately  effective  on  July  27.  2001,  and 
a  fee  instituted  by  the  American  Stock  Exchange 
LLC,  which  became  immediately  effective  on 
November  27, 2001.  See  Securities  Exchange  Act 
Release  Nos.  44607  ()uly  27,  2001),  66  FR  40757 
(August  3.  2001),  (Notice  of  Filing  and  Immediate 
Effectiveness,  SR-CBOE-2001-40);  and  45110 
(November  27,  2001).  66  FR  63080  (December  4. 
2001),  (Notice  of  Filing  and  Immediate 
Effectiveness,  SR-Amex-2001-90). 

n  See  15  U.S.C.  78(b)(3)(C). 


Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change,  as  amended, 
between  the  Commission  and  any 
person,  other  than  those  that  riiay  be 
withheld  from  the  public  in  accordance 
with  the  provisions  of  5  U.S.C.  552,  will 
be  available  for  inspection  and  copying 
in  the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX. 

All  submissions  should  refer  to  File 
No.  SR-PCX-2001-47  and  should  be 
submitted  by  February  6,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-1101  Filed  1-15-02;  8:45  am] 
BILL1N0  COOC  W10-01-«l 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-452S5;  File  No.  SR-SCCP- 
00-01] 

Self-Regulatory  Organizatlone;  Stock 
Clearing  Corporation  of  Philadelphia; 
Order  Approving  a  Propoeed  Rule 
Ctiange  Relating  to  the  EliglbUity  of 
HoMera  of  Equtty  Trading  Permita 
laaued  by  the  Philadelphia  Stock 
Exchange,  Inc.  To  Be  Participanto  of 
the  Stock  Clearing  Corporatton  of 
Philadelphia 

January  9.  2002. 

On  January  12,  2000,  the  Stock 
Clearing  Corporation  of  Philadelphia 
("SCCP")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
and  on  May  31,  2000,  amended  a 
proposed  rule  change  (File  No.  SR- 
SCCP-00-01)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  September  1,  2000. ^  No  comment 
letters  were  received-  For  the  reasons 
discussed  below,  the  Commission  is 
approving  the  proposed  rule  change. 

I.  Description 

The  rtde  change  amends  SCCP's  rules 
to  permit  holders  of  Equity  Trading 
Permits  ("ETPs")  issued  by  the 


"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 

2 Securities  Exchange  Act  Release  No.  43210 
(August  25,  2000).  64  FR  53259. 
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Philadelphia  Stock  Exchange,  Inc. 
("PHLX")  to  be  eligible  to  become  SCCP 
participants.  SCCP  Rule  3  provides  that, 
subject  to  certain  conditions, ^  any 
person  who  is  a  broker-dealer  registered 
under  the  Act  and  a  member  in  good 
standing  of  PHLX  is  eligible  to  be  a 
SCCP  participant.*  The  rule  change 
amends  SCCP  Rule  3  to  pennit  holders 
of  PHLX  ETPs  to  be  considered 
"members"  of  PHLX  for  purposes  of 
SCCP's  participant  qualification 
requirements.^  ETP  holders  would  thus 
be  eligible  to  apply  to  be  participants  in 
SCCP. 

The  rule  change  also  makes  a 
corresponding  amendment  to  Article  2 
of  SCCP's  Articles  of  Incorporation. 
Article  2  cxurently  includes  as  one  of 
SCCP's  corporate  purpose  the  carrying 
of  securities  "for  members,  member 
firms  and/or  member  corporation  of  the 
Philadelphia  Stock  Exchange.  *  *  *" 
The  rule  change  amends  Article  2  to  add 
a  statement  that  SCCP's  Board  of 
Directors  may  determine  by  nile  the 
identity  of  PHLX  "members,  member 
firms  and/or  member  corporations." 


n.  Discussion 

PHLX  has  proposed  the  creation  of 
ETPs  in  order  to  reduce  the  cost  of 


»  SCCP  approves  applicants  for  participant  status 
only  upon  a  determination  that  the  applicant  meets 
certain  standards  of  financial  condition,  operational 
capability,  and  character  set  forth  in  SCCP's  rules. 
Each  participant  is  required  to  make  a  contribution 
to  the  SCCP  Participants  Fund  and  to  comply  with 
SCCP's  By-laws  and  Rules  as  well  as  with  a 
particifnnt's  agreement.  ETP  holders  must  apply  for 
SCCP  membership  and  will  be  subject  to  the  same 
admission  criteria  as  PHLX  members. 

*The  Commission  has  approved  two  rule  changes 
proposed  by  PHLX.  PHLX  00-02  adds  new  Article 
Twenty-First  to  PHLX's  Certificate  of  Incorporation 
which  enables  PHLX  to  issue  ETPs.  PHLX  00-03 
implements  PHLX  Rule  23  which  sets  forth  the 
terms  and  conditions  of  the  ETPs.  Under  PHLX 
Rule  23.  holders  of  ETPs  generally  have  the  same 
rights  under  PHLX  rules  as  PHLX  members  without 
options  privileges  except  that  ETP  holders  do  not 
have  the  right  to  vote.  ETPs  are  not  transferable  and 
their  holders  are  not  entitled  to  any  residual  interest 
in  PHLX  assets  upon  a  liquidation  of  PHLX. 
Holders  of  ETPs  are  generally  subject  to  the  same 
obligations  as  PHLX  members,  except  with  respect 
to  certain  fees.  Securities  Exchange  Act  Release  No. 
45254  (lanuary  9.  2002). 

'The  amendment  to  SCCP  Rule  3  states.  "For 
purposes  of  this  Rule  3  as  well  as  all  provisions  of 
the  Corporation's  Certificate  of  Incorporation,  By- 
laws, rules,  regulations,  requirements,  orders, 
directions  and  decisions  adopted  or  made  in 
'accordance  therewith,  holders  of  Equity  Trading 
Permits  CETPs")  issued  pursuant  to  PHLX  Rule  23 
shall  be  deemed  to  be  members  of  PHLX,  and 
holders  of  Regular  ETPs  issued  pursuant  to  PHLX 
Rule  23  who  transact  business  from  a  location  on 
the  PHLX's  equity  floor  shall  be  deemed  to  be  PHLX 
floor  members."  Off-Floor  ETPs,  the  other  class  of 
ETPs.  allows  holders  electronic  and  telephone 
access,  but  not  phvsical  access,  to  the  Exchange 
floor.  Accordingly,  SCCP  would  treat  ETP  holders, 
regardless  of  class,  just  like  PHLX  members  both  in 
terms  of  SCCP  participant  qualification 
requirements  and  privileges  of  SCCP  participant 
status. 


access  to  the  exchange's  equity  trading 
floor  as  well  as  to  provide  an 
opportunity  to  attract  additional  order 
flow  and  new  business  and  services.  All 
trades  on  the  PHLX  in  equity  securities 
are  processed  through  SCCP  and  require 
a  SCCP  participant  to  be  involved.  ETP 
holders  will  not  be  required  to  be  SCCP 
participants  themselves.  Like  PHLX 
members,  ETP  holders  may  elect  instead 
to  enter  into  a  correspondent 
arrangement  with  another  SCCP 
participant  whereby  the  SCCP 
participant  assiunes  responsibility  for 
the  clearance  and  settlement  of  the  ETP 
holder's  trades.  The  herein  approved 
amendments  to  SCCP  Rule  3  and  SCCP's 
Articles  of  Incorporation  simply  assure 
that  those  ETP  holders  wishing  to 
become  SCCP  participants  themselves 
will  be  treated  by  SCCP  in  he  same 
fashion  as  SCCP  participants  who  are 
PHLX  members.  In  doing  so,  the 
amendments  also  provide  a  clear  basis 
upon  which  the  SCCP  board  of  directors 
can  determine  by  rule,  as  and  when 
future  circumstances  may  warrant,  the 
identity  of  such  "members,  member 
firms  and/or  member  corporations."  _ 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  seciuities  transactions.^ 
The  Commission  believes  that  the 
approval  of  SCCP's  Rule  3  change  and 
Article  2  amendment  is  consistent  with 
this  section  because  these  changes  allow 
holders  of  ETPs  issued  by  the  PHLX  to 
be  eligible  to  become  SCCP  participants 
just  as  PHLX  members  are.  As  a  result, 
more  broker-dealers  will  have  access  to 
and  be  able  to  utilize  SCCP. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  section  17A  of  the  Act 
and  the  rules  and  regulations 
thereimder. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
SCCP-OQ-01)  be  and  hereby  is 
approved.^ 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-1102  Filed  1-15-02;  8:45  am] 

BILUNG  CODE  8010-01-M 


8  15U.S.C.  8q-l(b)(3)(F). 
'  17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RetosM  No.  34-45265;  Hie  No.  SR-SCCP- 
2001-06] 

S«lf-ltogulatory  Organizations;  Stock 
Clearing  Corporation  of  Philadelphia; 
Order  Approving  a  Proposed  Rule 
Change  to  Increaee  the  Margin 
Threshold  for  Margin  Members  In 
Certain  Nasdaq  National  Market 
Socuritiee 

January  10,  2002. 

On  April  30,  2001,  the  Stock  Clearing 
Corporation  of  Philadelphia  ("SCCP") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  a . 
proposed  rule  change  (File  No.  SR- 
SCCP-00-06)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").^  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  July  26, 2001.^  On  July  26,  2001, 
SCCP  amended  the  proposed  rule 
change.^  No  comment  letters  were 
received.  For  the  reasons  discussed 
below,  the  Commission  is  approving  the 
proposed  rule  change. 

L  Description 

SCCP  Rule  9  provides  in  part  that 
SCCP  will  provide  margin  accoimts  for 
margin  members  that  clear  and  settle 
their  transactions  through  SCCP's 
omnibus  clearance  and  settiement 
accoimt.  SCCP  provides  margin  for  such 
accoimts  based  on  SCCP's  Rule  9  and 
other  relevant  SCCP  rules,  by-laws,  and 
procedtires  and  Regulation  T  of  the 
Board  of  Governors  of  the  Federal 
Reserve  System.  Currentiy,  margin 
members  who  are  designated  as 
specialists  or  alternate  specialists  in  an 
exchange  listed  sectirity  have  a  margin 
financing  threshold  rate  of  15  percent 
for  positions  in  those  securities  held  in 
their  specialist  accounts.  Members 
holding  positions  for  which  they  are  not 
designated  as  specialist  or  alternative 
specialist  have  a  non-specialist  margin 
rate  of  50  percent.  Pursuant  to  Rule  9, 
SCCP  may  issue  margin  calls  to  any 
tpargin  member  when  the  margin 
requirement  exceeds  the  accoimt  equity. 

"The  rule  change  amends  SCCP's 
providers  to  specify  a  margin  financing 
threshold  rate  of  25  percent  for  members 
registered  as  specialists  and  alternate 
specialists  in  Nasdaq  NM  securities.  It 
should  be  noted  that  the  Philadelphia 
Stock  Exchange,  hic.  ("Phlx")  has 
recentiy  reinstated  its  over  the  counter/ 


>  15  U.S.C.  78s(b)(l)- 

2  Securities  Exchange  Act  Release  No.  44582  (July 
20,  2001).  66  FR  39071. 

3  The  amendment  was  technical  in  nature  and  did 
not  require  republication  of  the  notice. 
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unlisted  trading  privileges  ("OTC/ 
UTP")  pilot  program  for  trading  activity 
during  regular  trading  hours."*  SCCP 
expects  that  some  of  its  margin  members 
will  be  registered  in  certain  of  the 
eligible  Nasdaq  NM  securities  once  the 
Phlx  begins  trading  Nasdaq  NM 
securities  again. 

It  also  should  be  noted  that  no  other 
aspects  of  the  SCCP  procedures 
respecting  Rule  9  are  being  modified. 
The  rule  change  establishes  a  margin 
financing  threshold  rate  of  25  percent 
for  margin  members  registered  as 
specialists  or  alternative  specialists  in 
certain  Nasdaq  NM  securities. 

II.  Discussion 

Section  17A(b)(3)(F)  ^  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  assure  the 
safeguarding  of  securities  and  funds 
which  are  in  the  custody  or  control  of 
the  clearing  agency  or  for  which  the 
clearing  agency  is  responsible.  Once  the 
Phbc  begins  trading  Nasdaq  NM 
securities  again,  it  will  be  prudent  for 
SCCP  to  require  a  higher  margin 
financing  threshold  rate  (25  percent )  for 
Nasdaq  NM  securities  than  for  exchange 
listed  securities  (15  percent)." 
Accordingly,  the  Commission  finds  that 
the  higher  margin  financing  threshold 
rate  for  Nasdaq  NM  securities  should 
help  SCCP  meet  its  statutory 
safeguarding  obligations. 

in.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  in  particular  with  the 
requirements  of  section  17A(b){3)(F)  of 
the  Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
SCCP-2001-06)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-1106  Filed  1-15-02;  8:45  am) 
BILUNG  CODE  8010-01-41 


-*  Securities  Exchange  Act  Release  No.  45182 
(December  20.  2001),  66  FR  67609  (December  31. 
2001)  [File  No.  SR-Phlx-00-20l 

5  15U.S.C.  78q-l(b)(3)(F). 

6  SCCP  recently  reviewed  volatility  levels  for  the 
Nasdaq  100  index  and  Nasdaq  Composite  index  as 
compared  to  the  Dow  Jones  Industrial  average  and 
the  NYSE  Composite  index  indicated  significantly 
higher  volatility  levels  over  10  day,  20  day.  50  day. 
and  90  day  time  periods. 

7 17  CFR  200.3O-3(a)(12). 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

action:  Notice  and  request  for 
comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new,  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
March  18,  2002. 
ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Carol  Walker,  Chief,  Office  of  Civil 
Rights  Compliance  Small  Business 
Administration,  409  3rd  Street,  SW., 
Suite  6400,  Washington  DC  20416 
FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Walker,  Chief,  Civil  Rights 
Compliance  (202)  205-7149  or  Curtis  B. 
Rich,  Management  Analyst,  (202)  205- 
7030. 

SUPPLEMENTARY  INFORMATION: 

Title:  Notice  to  New  Borrowers. 
■     Form  No:  793. 

Description  of  Respondents: 
Companies  are  requested  to  keep 
records  in  order  for  SBA  to  determine 
the  compliance  status  of  recipient. 

Annual  Responses:  24,985. 

Annual  Burden:  5,767. 
ADDRESSES:  Send  all  comments 
regarding  whether  these  information 
collections  are  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimates 
are  accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collections,  to 
Sandra  Johnston,  Program  Analyst, 
Office  of  Financial  Assistance  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Suite  8300,  Washington  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Johnston,  Program  Analyst  (202) 
205-7528  or  Curtis  B.  Rich, 
Management  Analyst,  (202)  205-7030. 

Title:  Statement  of  Personal  History. 

Form  No:  1081. 

Description  of  Respondents:  Certified 
Development  Companies. 

Annual  Responses:  300. 

Annual  Burden:  75. 

Title:  Servicing  Agent  Agreement. 

Form  No:  1506. 

Description  of  Respondents:  Certified 
Development  Companies. 


Annual  Responses:  4,200. 
Annual  Burden:  4,200. 

(acqueline  White, 

Chief.  Administrative  Information  Branch. 
|FR  Doc.  02-1133  Filed  1-15-02:  8:45  am] 
BUJJN6  COOC  W2S-41-P 


SMALL  BUSINESS  ADMINISTRATION 

Pui>llc  Federal  Regulatory 
Enforcement  Faimees  Roundtabie; 
Region  IV  Regulatory  Fairness  Boerd 

The  Small  Business  Administration 
Region  fV  Regulatory  Fairness  Board 
and  the  SBA  Office  of  the  National 
Ombudsman,  will  hold  a  Public 
Roundtabie  on  Thursday,  January  17, 
2002  at  1  p.m.  at  Capital  Plaza  Holiday 
inn,  405  Wilkinson  Blvd.,  Frankfort. 
Kentucky  40601,  to  provide  small 
business  owners  and  representatives  of 
trade  associations  with  an  opportunity 
to  share  information  concerning  the 
federal  regulatory  enforcement  and 
compliance  environment. 

Anyone  wishing  to  attend  or  to  make 
an  oral  presentation  must  contact  Jeri 
Grant  in  writing  or  by  fax,  in  order  to 
be  put  on  the  agenda.  Jeri  Grant, 
Kentucky  District  Office,  U.S.  Small 
Business  Administration,  Room  188. 
600  Dr.  Martin  Luther  King,  Jr.  Place, 
Louisville,  KY  40202,  Phone  (502)  582- 
5971  ext.  224.  fax  (502)  582-5009, 
e-mail  jeri.grant@sba.gov. 

For  more  information  see  our  web  site 
at  http://www.sba.gov/ombudsman/ 
events/ dsp_roundtable.html. 

Steve  Tapper, 

Committee  Management  Officer. 

[FR  Doc.  02-1045  Filed  1-15-02:  8:45  am] 

BILUNG  CODE  8025-01-^ 


SMALL  BUSINESS  ADMINISTRATION 

Region  V— Minnesota  District  Advisory 
Council  Public  Meeting 

The  Small  Business  Administration 
Region  V  Minnesota  District  Advisory 
Council,  located  in  the  geographical 
area  of  Minneapolis,  Minnesota,  will 
hold  a  public  meeting  at  11:30  a.m. 
central  time  on  Friday,  February  8, 
2002,  at  Maria's  Cafe,  1113  FrankUn 
Avenue  East,  Minneapolis,  MN  55404, 
to  discuss  such  matters  as  may  be 
presented  by  members,  staff  of  the  Small 
Business  Administration,  or  others 
present. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Board  must  contact 
Edward  A.  Daum,  District  Director,  in 
writing  by  letter  or  fax  no  later  than 
February  7,  2002,  in  order  to  be  put  on 
the  agenda.  Edward  A.  Daum,  District 
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Director,  U.S.  Small  Business 
Administration,  100  N.  6th  Street,  Suite 
210-C,  Minneapolis,  MN  55403,  (612) 
370-2306  phone  (612)  370-2303  fax. 


Steve  Tupper, 

Committee  Management  Officer. 

[FR  Doc.  02-1046  Filed  1-15-02;  8:45  am) 

BHJJNG  CODE  S02S-01t^ 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Notice  of  Meeting  Of  the  Industry    . 
Sector  Advisory  Committee  on  Small 
and  Minority  Business  (ISAC-14) 

AGENCY:  0£Gce  of  the  United  States 

Trade  Representative. 

action:  Notice  of  an  opendd  meeting. 

SUMMARY:  The  hidustry  Sector  Advisory 
Committee  on  Small  and  Minority 
Busihess  (ISAC-14)  will  hold  a  meeting 
on  January  28,  2002,  from  9  a.m.  to  3 
p.m.  The  meeting  will  be  opened  to  the 
public  from  9  a.m.  to  3  p.m. 
DATES:  The  meeting  is  scheduled  for 
January  28,  2002,  unless  otherwise 
notified. 

ADDRESSES:  The  meeting  will  be  held  in 
Conference  Room  C,  of  the  Minority 
Business  Development  Agency  (MBDA), 
located  at  26  Federal  Plaza,  New  York, 
New  York  10278. 

FOR  FURTHER  INFORMATION  CONTACT: 
Millie  Sjoberg.  Pam  Wilbur  or  Kelly 
Parsons  (principal  contacts),  at  (202) 
482-4792,  Department  of  Commerce, 
14th  Street  and  Constitution  Avenue, 
NW.,  Washii^on.  DC  20230  or  myself 
on  (202) 395-6120. 

SUPPLEMENTARY  INFORMATION:  Dtiring  the 
opened  portion  of  the  meeting  the 
agenda  topics  to  be  addressed  will  be: 

•  Discussion  on  the  impact  of  the 
September  11th  attacks  on  Small 
Business  exporters,  including 
presentations  by  officials  from  the 
Small  Business  Administration  (SB A), 
MBDA,  U.S.  Customs,  Federal 
Emergency  Management  Agency 
(FEMA).  the  New  York  Qty  Mayor's 
office,  the  New  York  City 
Comptroller,  the  New  York  City 
public  advocate,  the  New  York  City 
Fire  Department,  the  New  York  City 
USFCS;  and, 

•  Discussion  on  the  upcoming  APEC 
SME  Ministerial. 

Elizabedi  A.  Gianni, 

Acting  Assistant  U.S.  Trade  Representative 

for  Intergovernmental  Affairs  and  Public 

Liaison. 

(PR  Doc.  02-1097  Filed  1-15-02;  8:45  am] 

■UMQ  COW  31«»4>1-ll 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  the  Week  Ending 
December  21, 200t 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
imder  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

DocJtet  Number:  OST-2001-1 11 82. 
Date  Filed:  December  17.  2001. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 
PTC23  EUR-SEA  0129  dated  14 
December  2001,  Mail  Vote  186— 
Resolution  01  Or. 
TC23/TC123  Europe-South  East  Asia 
Special  Passenger,  Amending 
Resolution  0 1  Or  rl. 
PTC23  EUR-SEA  0130  dated  14 
December  2001,  Mail  Vote  187— 
Resolution  002  r2-r26. 
TC23/TC123  Eiuope-South  East  Asia 
Standard,  Revalidation  Resolution. 
Report— PTC23  EUR-SEA  0128  dated 
7  December  2001,  TC23/TC123 
Europe-South  East  Asia  Policy 
Group  Report. 
Tables— PTC23  EUR-SEA  Fares  0035, 
dated  14  December  2001,  Intended 
effective  date:  15  March  2002  and  1 
April  2002. 
Docket  Number:  OST-2001-11183. 
Date  Filed:  December  17,  2001. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 
PTC23  ME-TC3  0133  dated  18 
December  2001,  Mail  Vote  189— 
Resolution  OlOt. 
TC23/TC123  Middle  East-TC3 
Special  Passenger,  Amending 
Resolution,  Intended  effective  date: 
1  April  2002. 
Docket  Number:  OST-2001-11186. 
Date  Filed:  December  17,  2001. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 
lATA  telexes  TE537/TE542/TE549. 
dated  7/10/14  December  2001,  Mail 
Vote  188— Resolution  010. 
TC23/TC123  Eiuope- Japan/Korea, 
Middle  East-TC3,  Africa-TC3  and 
TC123  North/Mid/South  Atlantic, 
Special  Passenger  Amending 
Resolution  from  Japan,  Intended 
effective  date:  1  April  2002. 
Docket  Number:  OST-2001-11203. 
Date  Filed:  December  19,  2001. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 


TC31  North  and  Central  Pacific  and 
TC31  Circle  Pacific,  PTC31  N&C/ 
CIRC  0184  dated  16  November  2001 
rl-r2,  PTC31  N&C/CIRC  0185  dated 
16  November  2001  rl-r2,  PTC31 
N&C/CIRC  0186  dated  16  November 
2001  rlO-r31,  PTC31  N&C/CIRC 
0187  dated  16  November  2001  r32- 
r46,  PTC31  N&C/CIRC  0192  dated  7 
December  2001. 
(Technical  Correction),  Minutes — 
PTC31  N&C/CIRC  0193,  dated  21 
December  2001. 
Tables— PTC31  N&C/CIRC  Fares  0088. 

dated  7  December  2001. 
PTC31  N&C/CIRC  Fares  0089  dated  7 
December  2001,  PTC31  N&C/CIRC 
Fares  0090  dated  7  December  2001, 
Intended  effective  date:  1  April 
2002. 
Docket  Number:  OST-2001-11221. 
Date  Filed:  December  20,  2001. 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 
TC31  North  and  Central  Pacific, 

between  Malaysia  and  USA. 
PTC31  N&C/CIRC  0189,  dated  16 
November  2001,  between  Malaysia 
and  USA  rl-rl3. 
Minutes— PTC31  N&C/CIRC  0194, 

dated  21  December  2001. 
Tables— PTC12  N&C/CIRC  Fares  0092, 

dated  7  December  2001. 
Intended  effective  date:  1  April  2002. 
Docket  Number:  OST-2001-11222. 
Date  Filed:  December  20,  2001 . 
Parties:  Members  of  the  International 

Air  Transport  Association. 
Subject: 
TC31  North  and  Central  Pacific— 
TC3-Central  America,  South 
America. 
PTC31  N&C/CIRC  0188  dated  16 

November  2001. 
TC3-Central  America,  South  America 
Resolution  rl-rl8.  Tables— PTC31 
N&C/CIRC  Fares  0091,  dated  7 
December  2001. 
Intended  effective  date:  1  April  2002. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  02-1155  Filed  1-15-02;  8:45  am] 

BHJJNQ  CODE  4910-6S-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  Of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Fdraign  Air  Carrier  Permits  nied 
Under  Subpart  B  (formerly  Subpart  Q) 
During  the  Week  Ending  December  21, 
2001 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
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Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2001-11198. 

Date  Filed:  December  18,  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  8,  2002. 

Description:  Application  of  Caribbean 
Star  Airlines,  Inc.,  pvu^uant  to  49  U.S.C. 
section  41102  and  subpart  B.  requesting 
issuance  of  a  certificate  of  public 
convenience  and  necessity  to  engage  in 
scheduled  interstate  air  transportation. 

Docket  Number:  OST-2001-1 1 206. 

Date  Filed:  December  19.  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  9,  2002. 

Description:  Application  of  Freedom 
Airlines,  Inc.,  pursuant  to  49  U.S.C. 
section  41102  and  subpart  B,  requesting 
a  certificate  of  public  convenience  and 
necessity  to  engage  in  scheduled 
interstate  air  transportation  of  persons, 
property  and  mail. 

Docket  Number:  OST-2001-1 1230. 

Date  Filed:  December  21,  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  11,  2002. 

Description:  Application  of 
Transcarga  Intl.  Airways,  C.A.,  pursuant 
to  49  U.S.C.  section  41302, 14  CFR^arts 
211  and  212  and  subpart  B,  requesting 
issuance  of  a  foreign  air  carrier  permit 
to  engage  in  charter  (non-scheduled) 
foreign  air  transportation  of  property 
and  mail  between  a  point  or  points  in 
Venezuela,  on  the  one  hand,  and  a  point 
or  points  in  the  United  States,  to 
include:  Miami,  Florida;  New  York, 
New  York;  Houston,  Texas;  Aguadilla, ' 
Puerto  Rico;  and,  San  Juan,  Puerto  Rico. 

Docket  Number:  OST-2001-11235. 

Date  Filed:  December  21,  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope;  January  11,  2002. 

Description:  Application  of  Ogden 
Flight  Services  Group,  Inc.,  pursuant  to 
49  U.S.C.  section  41102  and  subpart  B, 
requesting  a  certificate  of  public 
convenience  and  necessity  to  engage  in 


foreign  charter  air  transportation  of 
persons,  property  and  mail. 

Dorothy  Y.  Beard. 

Federal  Register  Liaison. 

[FR  Doc.  02-1156  Filed  1-15-02;  8:45  am] 

BILUNG  CODE  4910-<2-^ 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG-2001-11137] 

Maritime  Security 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  availability;  request 

for  comment. 

summary:  .The  Coast  Guard  announces 
the  availability  of  the  maritime  seciuity 
public  workshop  agenda  and  a  new 
comment  period  closing  date.  The 
public  workshop  is  to  discuss  security 
procedures,  programs,  and  capabilities 
within  marine  transportation  systems. 
The  focus  of  the  workshop  will  be  on 
identifying  possible  security  measures, 
standards,  and  responses  to  threats  and 
acts  of  crime  and  terrorism. 
DATES:  The  public  workshop  will  be 
held  on  January  28  through  30,  2002, 
from  9  a.m.  to  5  p.m.  We  may  end  the 
workshop  early,  if  we. have  covered  all 
of  the  agenda  topics  and  if  the  people 
attending  have  no  further  comments.  In 
order  to  allow  comments  on  the  results 
of  this  workshop,  comments  and  related 
material  must  reach  the  Docket 
Management  Facility  on  or  before  March 
15,  2002,  rather  than  the  February  14, 
2002,  date  originally  requested  in  the 
Federal  Register  on  December  17,  2001 
(66  FR  65020). 

ADDRESSES:  The  workshop  will  be  held 
at  the  following  location:  Grand  Hyatt 
Washington  at  Washington  Center,  1000 
H  Street,  NW,  Washington  DC,  20001. 
Phone  202-582-1234. 

You  may  submit  your  comments 
directly  to  the  Docket  Management 
Facility.  To  make  sure  that  yoiu 
comments  and  related  material  do  not 
enter  the  docket  [USCG-2001-11137J 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov/. 

(2)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(3)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 


(4)  By  mail  to  the  Docket  Management 
Facility,  (USCG-2001-11137),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington.  DC  20590-0001. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  documents 
mentioned  in  this  notice  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copying  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW..  Washington. 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  notice  in  the 
docket  on  the  Internet  at  http:// 
dms.dot.gov/.  Comments  in  the  docket 
are  available  to  the  public  for  inspection 
and  further  comment,  including 
proprietary  information  if  submitted. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  this  notice  or 
the  public  workshop,  write  or  call  CDR 
Sue  Englebert,  at  the  Administrative  and 
Coordination  Division  (G-M-1). 
senglebert@comdt.uscg.mil,  or  at  202- 
267-2388.  If  you  contacted  CDR  Rand 
prior  to  January  7.  2002  to  request  a 
presentation  time  during  the  workshop, 
you  will  be  contacted  by  January  23, 
2002  with  your  scheduled  presentation 
time  and  location.  All  presentation 
times  have  been  filled  therefore; 
additional  requests  are  no  longer 
accepted.  If  you  have  questions  on 
viewing  or  submitting  material  to  the 
docket,  call  Dorothy  Beard,  Chief, 
Dockets,  Department  of  Transportation, 
at  202-366-5149. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  workshop  by  submitting  comments 
and  related  material.  If  you  do  so,  please 
include  your  name  and  address,  identify 
the  docket  number  |USCG-2001-11137'l 
and  give  the  reason  for  each  comment. 
You  may  submit  youi  comments  and 
material  electronically,  by  fax.  by 
delivery,  or  by  mail  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES;  but  please  submit 
your  comments  and  material  by  only 
one  means.  If  you  submit  them  by  mail 
or  delivery,  submit  them  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying  and  electronic 
filing.  If  you  submit  them  by  mail  and 
would  like  to  know  that  they  reached 
the  Facility,  please  enclose  a  stamped, 
self-addressed  postcard  or  envelope.  We 
will  consider  all  comments  and  material 
received  during  the  comment  period. 
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Background  and  Purpose 

For  the  reasons  discussed  in  a  notice 
of  workshop,  published  in  the  Federal 
Register  on  December  17.  2001  (66  FR 
65020),  the  Coast  Guard  will  conduct  a 
public  workshop  to  assess  existing 
marine  transportation  systems  (MTS) 
security  standards  and  measures  and  to 
gather  ideas  on  possible  improvements. 
We  request  workshop  attendees  to 
provide  information  about  all  Federal, 
State,  and  local  government  laws, 
procedures,  regulations,  and  standards 
that  are  either  functioning  or  that  are 
planned.  We  will  provide  copies  of 
international  standards  and  Coast  Guard 
regulations  concerning  the  security  of 
MTS.  We  also  request  industry  to 
provide  any  current  and  planned 
standards  and  procedures  covering  the 
security  of  vessels  and  facilities. 

The  prior  notice  outlined  general 
topics  that  will  be  focused  on  during  the 
workshop,  though  it  did  not  contain  a 
specific  agenda.  Workshop  attendees 
will  be  asked  to  divide  into  four 
workgroups  to  discuss  the  physical 
security  and  operational  measures  for 
fecilities,  vessels,  and  ports,  as  well  as 
identification  or  credentialing  measures 
that  could  be  used  to  control  access  to 
facilities,  vessels,  or  sensitive  areas. 
Each  workgroup's  goal  will  be  to 
develop  criteria,  measures  to  meet  such 
criteria,  and  possible  security 
performance  standards  for  the  criteria 
within  their  area  of  concentration.  On 
Tuesday  afternoon,  January  29,  2002  the 
workgroups  will  summarize  the  results 
of  their  discussions  in  a  brief 
presentation.  Attendees  will  be 
provided  an  opportunity  to  comment  on 
the  impact,  cost,  and  estimated  value  of 
the  criteria,  measures,  and  standards 
developed  during  this  workshop.  The 
workshop  presentations  will  be 
included  in  the  docket  by  February  4, 
2002.  The  final  workshop -report  will  be 
placed  in  the  docket  by  February  28, 
2002.  Comments  on  the  workshop 
presentations  will  be  accepted  until 
March  15,  2002  as  opposed  to  February 
14,  2002,  and  should  be  sent  to  the 
Docket  Management  Facility  at  the 
address  imder  ADDRESSES. 

The  following  is  the  agenda  for  the 
public  workshop,  and  is  subject  to 
change: 

Agenda 

Monday:  January  28,  2002 

8:30  a.m.:  Sien-in. 

9  a.m.:  Introduction  and  overview. 

10:15-11:30  a.m.:  Morning  discussion 
with  breakout  sessions  to  review  current 
criteria,  introduce  criteria  attendees 
bring,  and  develop  criteria  for  the 
following: 


(1)  Physical  security  and  operational 
measures — Facilities 

(2)  Physical  security  and  operational 
measures — Vessels 

(3)  Physical  security  and  operational 
measures — Ports 

(4)  Access  Control — Credentials 
11:30  a.m.-l  p.m.:  Lunch  break. 
1-3:30  p.m.:  Afternoon  discussion 

with  breakout  sessions  in  the  same 
workgroups  as  above  to  develop  a  list  of 
possible  measures  to  meet  the  criteria. 

4-5  p.m.:  Public  presentations.  (A 
program  for  these  presentations  will  be 
available  at  the  workshop.) 

Tuesday:  Jan  uary  29,  2002 

8:30  a.m.:  Sign-in. 

9-11:30  a.m.:  Morning  discussion 
with  breakout  sessions  in  the  same 
workgroups  as  above  to  develop 
performance  standards  that  could  be 
used  to  evaluate  the  physical  security 
and  operational  measure  criteria. 

11:30-1  p.m.:  Limch  break. 

1-3  p.m.:  Workgroups  present 
summations  of  their  breakout  sessions. 

3-4  p.m.:  Open  discussion  of  the 
information  presented  by  each 
workgroup. 

4-5  p.m.:  Public  presentations.  (A 
program  for  these  presentations  will  be 
available  at  the  workshop.) 

Wednesday:  January  30,  2002 

9-11  a.m.:  Opportunity  for  comment 
and  further  discussion  for  workshop 
attendees. 

Dated:  January  11.  2002. 
Joseph  ).  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.  02-1184  Filed  1-11-02;  4:07  pm] 
BHJJNG  CODE  4910-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-95] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  petitions  for 
exemption  received. 

summary:  Pursuant  to  FAA's  rulemaking 
provisions  governing  tbe  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  siunmary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  pubUc's 
awareness  of,  and  participation  in,  this 


aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  svunmary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  February  5,  2002. 
ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation.  Room  Plaza  401 ,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  niunber  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets  - 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Adixdnistration,  800 
Independence  Avenue,  SW.; 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington.  DC.  on  January  11, 
2002. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2001-10442. 

Petitioner:  Era  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
119.71. 

Description  of  Relief  Sought:  To  allow 
Era  to  employ  a  captain  as  a  chief  pilot 
while  he  is  pursuing  medical 
requalification  for  the  position. 

Docket  No.:  FAA-2001-10622. 

Petitioner:  Papillon  Grand  Canyon 
Helicopters.  

Section  of  14  CFR  Affected:  14  CFR 
135.265(d). 

Description  of  Relief  Sought:  To  allow 
PGCH  to  engage  flight  crewmembers  on 
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a  seven  days  on,  seven  days  off  work 
rotation  schedule. 

Docket  No.:  FAA-2001-11150. 

Petitioner:  F.S.  Air  Service,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
25.857(b)(3). 

Description  of  Relief  Sought:  To  allow 
FSAS  to  configure  the  CAS  A  C-212  CC 
and  CD  series  airplane  in  a  passenger/ 
cargo  configuration  3nd  be  exempt  from 
the  requirements  of  14  CFR  25.857(b)(3) 
for  a  "separate  approved  smoke  detector 
or  fire  detector  system  to  give  warning 
at  the  pilot  or  flight  engineer  station." 

(FR  Doc.  02-1160  Filed  1-15-02;  8:45  am] 
BILUNG  CODE  4»10-1»4I 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2001-96] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in.  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271,  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Washington,  DC.,  on  January  11. 
2002. 

Donald  P.  Byrne, 
Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2001-11089 
(previously  Docket  No.  28660). 

Petitioner:  Collings  Foundation. 

Section  of  14  CFR  Affected:  14  CFR 
91.315,  91.319(a),  119.5(g).  and 
119.21(a). 


Description  of  Relief  Sought/ 
Disposition:  To  permit  Collings  to 
operate  its  Boeing  B-17  aircraft,  which 
is  certificated  in  the  limited  category, 
for  the  purpose  of  carrying  passengers 
on  local  flights  for  compensation  or 
hire.  Gmnt,  12/13/2001,  Exemption  No. 
6540D 

Docket  No.:  FAA-2001-10831. 

Petitioner:  Pomona  Valley  Pilots 
Association. 

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  135.353.  and 
appendixes  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  PVPA  to  conduct 
local  sightseeing  flights  at  Cable  Airport, 
Upland,  California,  during  January 
2002,  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135.  Grant,  12/11/2001, 
Exemption  No.  7682 

Docket  No. :¥AA-2001-U08\. 

Petitioner:  Merlin  Airways. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Merlin  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-Cl  1 2  (Mode  S)  transponder 
installed  in  the  aircraft.  Grant.  12/11/ 
2001,  Exemption  No.  7681 

Docket  No.  30155. 

Petitioner:  University  of  Oklahoma 
Department  of  Aviation. 

Section  of  1 4  CFR  Affected:  14  CFR 
141.36(b)(2)(i),  (c)(3)(i).  (d)(1).  and 
(d)(2)(i). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ODA  to  use  an 
assistant  chief  flight  instructor  (1)  who 
has  not  had  at  least  1  year  of  flight 
instructor  training  experience  for  a 
course  of  training  leading  to  the 
issuance  of  a  recreational  or  private 
pilot  certificate  or  rating.  (2)  who  has 
not  had  at  least  1  yesir  of  instrument 
flight  instructor  training  experience  for 
a  course  of  training  leading  to  the 
issuance  of  an  instrument  rating  or  a 
certification  with  instrument  privileges, 
and  (3)  who  has  not  had  at  least  1.000 
hours  as  pilot  in  command  and  1  Vi. 
years  of  flight  instructor  training 
experience  for  a  course  of  training 
leading  to  the  issuance  of  other  than  a 
recreational  or  private  pilot  certificate  or 
rating,  or  an  instrument  rating  or  a 
certificate  with  instrument  privileges. 
Denial,  12/07/2001.  Exemption  No. 
7683. 

Docket  No.:  FAA-2001-11129. 

Petitioner:  Heartland  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143^)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Heartland  to 


operate  certain  aircraft  imder  part  135 
without  a  TSO-Cl  12  (Mode  S) 
transponder  installed  in  the  aircraft. 
Grant,  12/14/2001.  Exemption  No.  7684 
.  Docket  No.:  FAA-2001-1 1050. 

Petitioner:  Big  Sky  Transportation  dba 
Big  Sky  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  BSA  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-Cl  12  (Mode  S)  transponder 
installed  in  the  aircraft.  Grant.  12/19/ 
2001,  Exemption  No.  7685 

(FR  Doc.  02-1161  Filed  1-15-02:  8:45  am] 

BILLING  COOE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2001-07] 

Petitions  for  Exemption;  Summary  of 
Dispositions  of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  Dispositions  of  prior 
petitions. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR).  this 
notice  contains  a  summary'  of 
dispositions  of  certain  partitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271.  or 
Vanessa  Wilkins  (202)  267-8029,  Office 
of  Rulemaking  (ARM-1),  Federal 
Aviation  Administration.  800 
Independence  Avenue,  SW, 
Washington.  DC  20591. 

This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Dated:  Issued  in  Washington.  DC.  on 
January  11.2002. 
Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2001-1 0004. 
Petitioner:  America  West  Airlines, 
Inc. 
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Section  ofUCFR  Affected:  14  CFR 
93.123. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  America  West  to 
operate  thre^  flights  at  Ronald  Reagan 
Washington  National  Airport,  Gmnt,  12/ 
10/2001,  Exemption  No.  5133/. 

Docket  No.:  FAA-2001-11054. 

Petitioner:  SC  Aviation.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  SCA  to  operate 
certain  aircraft  under  part  135  without 
TSD-C112  (Mode  S)  transponder 
installed  in  the  aircraft.  Grant,  12/05/ 
2001,  Exemption  No.  7673. 

Docket  No. :  FAA-2001-11059. 

Petitioner:  Mulchatna  Air  Service. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  MAS  to  operate 
certain  aircraft  imder  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  in  the  aircraft.  Grant,  12/05/ 
2001,  Exemption  No.  7674. 

Docket  No.:  FAA-2000-8091. 

Petitioner:  Mr.  Larry  G.  Munro. 

Section  of  14  CFR  Affected:  14  CFR 
61.3(j)(l). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mr.  Mimro  to  act 
as  a  pilot  in  certain  international 
operations  after  reaching  his  60th 
birthday.  Denial,  11/27/2001, 
Exemption  No.  7669. 

(PR  Doc.  02-1162  Filed  1-13-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Federal  Transit  Administration 

Model  Deployment  of  a  Regional,  Multi- 
Modal  511  Traveler  Infonnatlon 
System;  Request  for  Participation 

agency:  Federal  Highway 
Administration  (FHWA).  Federal 
Transit  Administration  (FTA).  DOT. 
ACTION:  Notice:  request  for  participation. 

SUMMARY:  The  Federal  Highway 
Administration  (FHWA)  and  the  Federal 
Transit  Administration  (FTA)  are 
seeking  applications  from  public 
agencies  that  are  currently  deploying,  or 
operating,  a  telephone  system  that 
delivers  traveler  information  services  so 
that  those  agencies  may  enhance  their 
.  system  to  provide  a  high  quality  511 
service.  This  effort  will  provide  for  the 
enhancements  to  an  existing  telephone 
traveler  information  service,  which  has 


converted  to  the  nationally  available 
three-digit  telephone  niunber,  511,  or 
will  soon  convert  to  511.  The  purpose 
of  this  model  deployment  is  to  establish 
and  docimient  an  innovative  example  of 
a  511  system  that  advances  content 
quality  and  user  interfaces.  Applicants 
in  response  to  this  notice  are 
encouraged  to  demonstrate  their 
readiness  to  develop  and  implement  a 
state-of-the-art  511  traveler  information 
service  and  to  articulate  the  adequacy  of 
their  proposed  approach  related  to 
geographic  areas,  institutional 
coordination,  and  information  to  be 
provided. 

DATES:  Applications  must  be  received  at 
the  office  designated  below  on  or  before 
4  p.m.  on  March  18,  2002. 

ADDRESSES:  Applications  should  be 
submitted  to  the  U.S.  Department  of 
Transportation,  Intelligent 
Transportation  Systems  (ITS)  Joint 
Program  Office  (JPO),  511  Model 
Deployment.  400  Seventh  St..  SW., 
Room  3416.  HOIT-1.  Washington,  DC 
20590-0001. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
technical  questions  or  concerns,  please 
contact  Mr.  Robert  Rupert,  FHWA  Office 
of  Travel  Management  (HOTM-1),  (202) 
366-2194;  Mr.  Ron  Boenau.  FTA 
Advanced  Public  Transportation 
Systems  Division  (TRI-11).  (202)  366- 
4995;  or  Mr.  James  Pol.  FHWA 
Intelligent  Transportation  Systems  (ITS) 
Joint  Program  Office  (HOIT-1),  (202) 
366-4374.  For  legal  questions  or 
concerns  please  contact  Ms.  Gloria 
Hardiman-Tobin,  FHWA  Office  of  Chief 
Counsel  (HCC-40).  (202)  366-0780;  or 
Ms.  Linda  Sorkin.  FTA  Office  of  Chief 
Counsel  (HCC-20).  (202)  366-1936; 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  D.C. 
20590-0001.  Office  hours  are  from  8 
a.m.  to  4:30  p.m.,  e.t..  Monday  through 
Friday,  except  Federal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  commimications  software  frtim 
the  Government  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at  http://www.nara.gov/ 
fedreg  and  the  Government  Printing 
Office's  web  page  at  http:// 
www.access.gpo.gov/nara. 

The  document  may  also  be  viewed  at 
the  U.S.  DOT'S  ITS  home  page  at  http:/ 
/www.its.dot.gov.  m 


Background   ' 

On  July  21.  2000.  the  Federal 
Communications  Commission  assigned 
511  as  the  nationwide  traveler 
information  telephone  nimiber  and 
granted  responsibility  for  it  to 
government  transportation  agencies. 
The  nationwide  three-digit  number 
utilizes  and  significantly  advances  the 
intelligent  transportation  infrastructure 
already  in  place  to  assist  some  States 
and  cities  in  providing  traveler 
information.  Data  obtained  fi^m  511 
traveler  information  services  will 
provide  current  information  about  bad 
weather,  construction,  or  traffic  jams 
that  cause  delays  for  businesses  and  the 
general  public,  as  well  as  information 
about  the  status  of  transit  buses,  ferries, 
light  rail,  and  other  public 
transportation  in  local  communities.  In 
addition,  by  providing  information  that 
will  direct  drivers  away  from  congestion 
and  hazardous  conditions,  better  access 
will  be  available  for  emergency  vehicles 
responding  to  incidents. 

This  model  deployment  seeks  to 
demonstrate  the  potential  of  511 
services  to  bring  together  various  and 
disparate  data,  and  provide  useful 
information  to  travelers  and  potential 
travelers  through  a  state-of-the-art 
telephone  interface.  The  selected 
application  (or  applications)  will 
demonstrate  an  understanding  of  the 
project  objectives  and  will  describe  an 
approach  that  can  be  realistically 
accomplished  within  the  schedule  and 
funding  constraints.  The  selected 
application  will  represent  a  location 
that  presents  a  rich  environment  for 
generating  a  demand  for  traveler 
information.  This  environment  will 
include  recurring  traffic  congestion,  on- 
going roadway  construction  impacting 
regional  travel,  variable  weather 
conditions  that  impact  travel,  the 
availability  of  multiple  modes  of  travel, 
and  coordination  with  public  safety 
agencies  in  a  regional  incident 
management  program. 

The  timing  of  this  model  deployment 
has  been  planned  by  the  U.S.  DOT  to 
take  advantage  of  several  on-going 
efforts  by  both  the  American 
Association  of  State  Highway 
Transportation  Officials  (AASHTO)  and 
the  U.S.  DOT.  These  efforts  are  at 
various  stages  of  completion  at  the  time 
of  the  release  of  this  request  for 
participation  (RFP).  It  is  the  goal  of  the 
U.S.  DOT  that  this  model  deployment 
illustrates  how  the  innovative 
application  of  technologies  can  create  a 
highly  effective  511  service  that  sets  a 
standard  for  high  quality  telephone 
traveler  information.  Some  on-going 
research  activities  are  likely  to  yield 
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products  that  will  aid  in  the 
advancement  of  the  selected  ^ency's 
511  system.  These  on-going  research 
efforts  include  the  following  activities: 
(a)  511  Early  Adopters  Evaluations — 
Six  areas  of  the  country  have  been 
identified  as  early  adopters  of  511. 
These  six  areas  are  working  with  an 
independent  evaluation  team  contracted 
by  the  FHWA  to  glean  institutional  and 
technical  issues  surrounding  the 
redirection  of  existing  traveler 
information  phone  numbers  to  511.  This 
is  an  on-going  activity  with  reports 
available  on  the  U.S.  DOT  511  web  page 
{http://www.its.dot.gov/51 1/511  .htm). 
The  six  early  adopters  of  511  include 
metropolitan  Cincinnati,  Ohio 
(including  Covington,  Kentucky);  San 
Francisco,  California;  Arizona 
(Statewide);  Minnesota  (Statewide); 
Utah  (Statewide);  and  Detroit,  Michigan. 

(b)  511  Deployment  Assistance  and 
Coordination  Program— The  AASHTO  is 
leading  the  511  Deployment  Coalition  to 
develop  policy  and  technical  materials 
that  will  provide  guidance  to  States  and 
locations  as  they  implement  511. 
Guidelines  for  the  information  content, 
service  consistency,  and  quality  of 
service  will  be  available  in  the  spring  of 
2002.  More  information  on  the 
guidelines  can  be  obtained  through 
http://www.itsa.org/51 1  .html. 

(c)  Testing  of  XML  conversion  of  the 
Society  of  Automotive  Engineers  (SAE) 
Advanced  Traveler  Information  Systems 
(ATIS)  Message  Sets— the  FHWA  is 
currently  testing  the  extensible  Mark-up 
Language  (XML)  conversion  of  the  SAE 
ATIS  Message  Sets  through  the 
implementation  of  a  multi-jurisdictional 
traveler  information  service.  The  draft 
results  of  this  test  will  be  available  by 
the  end  of  2001.1 

(d)  ATIS  Data  Fusion— The  FHWA  is 
beginning  to  develop  guidelines  for 
combining,  or  fusing,  data  from  a  variety 
of  sources  to  produce  traveler 
information.  This  effort  focuses  on 
examining  the  different  levels  of  quality 
that  can  be  achieved  according  to  a  set 
of  operating  scenarios.  Draft  data  fusion 
guidelines  will  be  available  in  early 
2002,  and  will  be  retrievable  through 
the  U.S.  DOT  Web  site  at  http:// 
www.its.dot.gov. 

Objectives  and  Scope  of  the  511  Model 
Deployment 

The  objective  of  the  511  model 
deployment  is  to  "push  the  envelope" 
of  traveler  information  quality 
production  and  dissemination,  along 
with  an  innovative  user  interface  that 
promotes  ease  of  use  without 


compromising  the  user's  expectation  for 
personalized  information.  The  resulting 
deployment  is  expected  to  remain  in 
operation  following  the  end  of  the 
model  deployment  evaluation.  The 
period  of  performance  of  the  511  model 
deployment  is  expected  to  be  12  months 
from  the  effective  date  of  the 
partnership  agreement. 

The  scope  of  this  model  deployment 
includes  addressing  the  institutional 
coordination  that  is  necessary  to 
implement  an  effective,  sophisticated 
511  service.  The  agency  lead  for  the 
project  team  to  which  this  model 
deployment  is  awarded  (hereafter 
referred  to  as  "lead  agency")  will  assess 
the  extent  of  integration  that  is  currently 
available  among  the  key  stakeholder 
agencies  (highway  agencies,  transit 
organizations  and  public  safety 
agencies).  The  lead  agency  will  secure 
agreements  from  each  stakeholder  to 
provide  their  content  to  the  511  system, 
and  forge  agreements  that  enable  the 
transmission  of  information  with  the 
greatest  frequency  possible  to  provide 
current  information.  The  lead  agency 
will  ensure  that  all  the  information 
elements  that  will  be  received  from  the 
stakeholders,  including  frequency  of 
transmission  of  information,  are 
documented.  The  lead  agency  will 
develop  appropriate  message  sets  to 
convey  each  of  the  stakeholders' 
information  to  a  consolidation  point. 
The  message  sets  shall  take  full 
advantage  of  the  Society  of  Automotive 
Engineers  (SAE)  standard  message  sets 
for  ATIS  (standard  SAE  J2354).2  The 
lead  agency  will  also  consider  the  XML 
translation  of  the  SAE  Message  Sets  to 
simplify  transmission  via  the  Internet  to 
any  number  of  media  outlets.  Other 
viable  solutions  for  exchanging 
information  among  centers  will  be 
considered. 

The  lead  agency  will  describe  the 
operational  concept  for  the  511  service 
that  articulates  the  roles  and 
responsibilities  for  each  of  the 
stakeholders  in  providing  content  for 
the  innovative  511.  This  operational 
concept  will  fully  describe  how  the 
project  team  will  seek  innovative 
methods  to  deliver  telephone-based 
traveler  information.  The  lead  agency 
will  also  distinguish  how  the 
information  among  its  stakeholders  will 
be  conveyed  according  to  geographical 
context.  The  purpose  of  developing  an 
operational  concept  is  to  guide  the  lead 
agency,  the  stakeholder  agencies,  and 
the  project  participants  in  an 
understanding  of  what  their  levels  of 


•  For  more  information,  visit  http:// 
www.mitivtek.OTg/its/Triplnfo/atis.html 


2  More  information  on  the  SAE  ATIS  Message 
Sets  can  be  obtained  through  http://www.its- 
standards.net/Docaments/l2354.pdf 


effort  will  be  in  sustaining  the 
innovative  511  system.  In  addition,  the 
operational  concept  will  aid  in  the 
incorporation  of  new  functionalities  as 
technology  and  customer  demands 
evolve. 

Two  elements  of  the  innovative  511 
service  should  be  highlighted: 

(1)  The  project  team  to  which  this  511 
model  deployment  is  awarded  (hereafter 
referred  to  as  "project  team")  will 
perform  data  fusion  of  all  stakeholder 
content.  Effective  data  fusion  will 
enable  the  511  system  to  provide 
information  to  callers  automatically  on 
a  route  segment  or  corridor  basis,  with 
no  direct  contact  necessary  between 
callers  and  himian  operators.  At  a 
minimum,  the  content  shall  include: 
current  traffic  conditions;  major  service 
disruptions  for  public  transportation 
properties;  current  information  on 
active  construction  and  maintenance 
projects  along  route  segments  that  may 
affect  traffic  flow  or  restrict  lanes; 
unplanned  events,  major  incidents,  or 
congestion  that  shut  down  or 
significantiy  restrict  traffic  for  an 
extended  period;  transportation-related 
information  associated  with  significant 
special  events  (fairs,  sporting  events, 
etc.);  and  abnormal  weather  or  road 
surface  conditions  that  could  affect 
travel  along  the  route  segment.  The 
project  team  will  describe,  in  the 
operational  concept,  how  the  innovative 
511  system  will  affect  their  existing 
methods  of  data  fusion. 

(2)  The  design  of  the  user  interface 
must  allow  callers  to  locate  the  content 
they  desire  quickly  and  efficienUy.  User 
interfaces  must  be  consistent  in 
appearance,  but  may  vary  in  content 
according  to  the  origin  of  the  phone  call. 
i.e.,  whether  the  caller  is  mobile  or 
landline  based.  The  user  interface  must 
take  advantage  of  proven  voice- 
recognition,  voice  response,  and 
synthesized  speech  t^hnologies.  |. 

"Natural  speech"  techniques  are 
desired.  Keypad  entry  interfaces  alone 
will  not  be  considered  innovative 
technology  for  this  511  model 
deployment.  The  user  interface  should 
provide  the  most  convenient  method  of 
information  retrieval  possible.  Keypad 
entry  interfaces  rely  upon  extensive 
information,  trees  which  extends  the 
user's  retrieval  time.  The  following  top- 
level  commands  should  be  used  when  a 
system  has  the  relevant  information 
available:  "Transit  Information." 
"Highway  Information,"  "Airport 
Information."  "Rail  Station 
Information."  and  "Ferry  Information." 

Upon  the  completion  of  the 
operational  concept,  the  ITS  Joint 
Program  Office  (ITS  JPO)  shall  have  the 
opportunity  to  review  the  progress  of 
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the  project  and  determine  the  likelihood 
of  a  successful  completion  of  the  511 
model  deployment.  Upon  completion  of 
the  review,  the  ITS  JPO  will  determine 
if  funding  will  be  made  available  to  the 
selected  model  deployment  location  for 
the  completion  of  the  innovative  511 
service. 

The  project  team  will  implement  the 
511  multi-modal,  regional  system  and 
demonstrate  that  the  system  functions 
as  described  in  the  operational  concept 
and  as  designed.  The  project  team  will 
ensure  monitoring  of  the  operational 
status  of  the  511  system,  and  that 
necessary  adjustments  are  made.  The 
project  team  will  demonstrate  that  the 
511  system  has  the  stability  criteria 
developed  jointly  between  the  U.S.  DOT 
and  the  project  team  during  the 
development  of  the  operational  concept. 
The  project  team  will  operate  the  stable 
511  system  in  support  of  an  evaluation 
for  a  period  of  time  as  jointly  developed 
and  agreed  to  during  the  development  of 
the  operational  concept.  The  project 
team  will  provide  an  appropriate  level 
of  ongoing  support  to  achieve 
completion  of  all  deployment  and 
testing  tasks  as  described  in  the 
operational  concept. 

The  project  team  will  synthesize  and 
present  evaluation  findings  as  they 
relate  to  the  objectives  of  the  model 
deployment.  The  project  team  will 
document  the  511  system  design,  and 
sjmthesize  the  technical  and 
institutional  issues  docimiented  in 
previous  tasks.  The  project  team  will 
submit  a  final  report  to  the  ITS  JPO  that 
includes  the  above  information  and 
describes  the  project  and  its  findings. 

Funding 

The  total  amoimt  of  Federal  funding 
available  for  this  effort  is  estimated  at 
$1,100,000.  The  instrument  to  provide 
funding,  on  a  cost  reimbursable  basis, 
will  be  an  ITS  partnership  agreement 
between  the  FHWA  and  a  public 
organization.  Multiple  partnership 
agreements  are  anticipated.  Federal 
funding  authority  is  derived  from 
§  5001(a)(5)  of  the  Transportation  Equity 
Act  for  the  21st  Century  (TEA-21). 
Public  Law  105-178, 112  Stat.  107, 419 
(1998).  Actual  award  of  funds  will  be 
subject  to  funding  availability. 

Matching  Share 

There  is  a  statutorily  required  (refer  to 
§  5001(b)  and  §  5207(d)  of  TEA-21) 
minimum  twenty  percent  matching 
share  that  must  be  from  non-federally 
derived  funding  sources,  and  must 
consist  of  either  cash,  substantial 
equipment  contributions  that  are  wholly 
utilized  as  an  integral  part  of  the  project, 
or  (>ersonneI  services  dedicated  full- 


time  to  the  511  model  deplo3mient  for 
a  substantial  period,  as  long  as  such 
personnel  are  not  otherwise  supported 
with  Federal  funds.  The  non-federally 
derived  funding  may  come  from  State, 
local  government,  or  private  sector 
partners.  Note  that  funding  identified  to 
support  continued  operations, 
maintenance,  and  management  of  the 
system  will  not  be  considered  as  part  of 
the  partnership's  cost-share 
contribution. 

Offerors  are  encouraged  to  consider 
additional  matching  share  above  and 
beyond  the  required  minimum  match 
described  above.  Those  offerors  willing 
to  propose  additional  match  may 
include  the  value  of  federally-supported 
projects  directly  associated  with  the  511 
model  deployment.  Offerors  that  do 
propose  additional  matching  share 
above  and  beyond  the  required . 
minimum  match  may  receive  additional 
consideration  in  the  proposal 
evaluation. 

The  U.S.  DOT  and  the  Comptroller 
General  of  the  United  States  have  the 
right  to  access  all  documents  pertaining 
to  the  use  of  Federal  ITS  funds  and  non- 
Federal  contributions.  Grantees  and 
subgrantees  are  responsible  for 
obtaining  audits  in  accordance  with  the 
Single  Audit  Act  Amendments  of  1996 
(31  U.S.C.  7501-7507)  and  revised  0MB 
Circular  A-133.  "Audits  of  States,  Local 
Governments,  and  Non-Profit 
Organizations."  The  audits  shall  be 
made  by  an  independent  auditor  in 
accordance  with  generally  accepted 
government  auditing  standards  covering 
financial  audits  (refer  to  49  CFR  18.26). 

National  Evaluation 

Evaluation  is  the  reasoned 
consideration  of  how  well  project  goals 
and  objectives  are  being  achieved.  The 
primary  purpose  of  evaluation  is  to 
cause  changes  in  the  project  so  that  it 
eventually  meets  or  exceeds  its  goals 
and  objectives.  Formal,  in-depth, 
independently  conducted  evaluations 
are  funded  by  the  ITS  JPO. 

The  partnerships  selected  to 
participate  in  this  511  model 
deplojmient  are  expected  to  cooperate 
with  the  ITS  JPO  and  its  national 
evaluation  team.  The  independent 
national  evaluator  is  selected  and 
provided  by  the  ITS  JPO. 

This  cooperation  that  is  expected  by 
the  awarded  partnership  includes: 

(a)  Providing  all  relevant  project 
information  such  as  cost  data 
(deployment,  operations,  and 
maintenance),  project  goals  and 
objectives,  contractual  dociiments, 
project  docimientation,  existing  or 
archived  data,  benefits  data,  and  other 
project  related  information; 


(b)  Ensuring  that  the  relevant  project 
information  is  provided  to  the 
independent  national  evaluator  in  a 
timely  fashion; 

(c)  Identifying  an  evaluation  point(s) 
of  contact  to  represent  the  participating 
agencies  in  coordinating  with  the 
independent  national  evaluator; 

(d)  Making  accommodations  (where 
appropriate)  for  the  independent 
national  evaluator  to  be  present  at 
coordination  or  partnership  meetings; 

(e)  Ensuring  that  any  self-evaluation 
activities  being  conducted  by  the  project 
participants  are  coordinated  with  and 
reviewed  by  the  national  evaluation 
effort;  and 

(f)  Providing  review  of  relevant 
reports,  presentations,  etc.,  prepared  by 
the  independent  national  evaluator. 

Eligibility 

To  be  eligible  for  participation  in  the 
511  model  deplo3mient  program, 
applications  must: 

(a)  Demonstrate  that  they  either  have 
an  operational  511  traveler  information 
telephone  system,  or  have  a  telephone 
system  for  traveler  information  that  is 
prepared  to  convert  to  using  511; 

(b)  Demonstrate  that  the  proposed 
location  for  the  511  model  deployment 
experiences  reciuxing  congestion,  has 
roadway  construction  that  will 
significantly  impact  regional  travel  for 
the  period  of  the  model  deplojraient,  is 
likely  to  experience  weather  conditions 
that  will  impact  regional  travel  during 
the  period  of  the  model  deployment 
(snowstorms,  hiuricanes,  etc.),  offers 
multiple  mode  choices  for  regional 
travel,  and  has  some  form  of  regional 
incident  management  program  that  is 
coordinated  with  public  safety  agencies; 

(c)  Demonstrate  that  the 
transportation  data  and  information 
generated  frtim  the  federal  funds 
applied  to  this  model  deplo)rment,  as 
well  as  all  public  sector  matching  funds, 
will  be  made  available  equally  and 
fi'eely  (apart  from  the  costs  of  the 
physical  connection  to  retrieve  such 
data)  to  all  parties  who  express  interest 
in  such  data  or  information; 

(d)  Demonstrate  that  sufficient 
funding  is  available  to  successfully 
complete  all  aspects  of  implementing 
the  511  model  deplojnnent; 

(e)  Contain  a  technical  plan,  a 
management  and  staffing  plan,  and  a 
financial  plan.  Any  portion  of  the 
application  or  its  contents  that  may 
contain  proprietary  information  shall  be 
clearly  indicated;  otherwise,  the 
application  and  its  contents  shall  be 
non-proprietary;  and 

(f)  Demonstrate  a  commitment  to  a  12 
month  schedule  that  will  produce 
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results  within  the  expected  period  of 
performance. 

Instructions  to  Applicants 

An  application  to  participate  in  the 
511  mo(tel  deployment  shall  consist  of 
three  parts:  (1)  A  technical  plan 
describing  the  proposed  project  team 
and  the  approach  for  implementing  511 
services  in  accordance  with  the 
objectives  and  scope;  (2)  a  management 
and  staffing  plaii  that  provides  the 
names  of  all  key  personnel  and  the 
positions  they  will  occupy  as  related  to 
this  project;  and  (3)  a  financial  plan, 
that  describes  the  proposed  activities  to 
be  conducted  with  this  funding.  The 
complete  application  shall  not  exceed 
35  pages  in  length,  exclusive  of 
appendices,  resumes,  and  Memoranda 
of  Understanding  (MOUs)  or  other 
documents  indicating  cooperation 
among  proposing  parties.  A  page  is 
defined  as  one  side  of  an  8  Vz  by  11 -inch 
paper,  with  a  type  font  no  smaller  than 
12  point.  Applicants  must  submit  seven 
(7)  copies  plus  an  unboimd 
reproducible  copy.  The  cover  sheet  or 
front  page  of  the  application  should 
include  the  name,  address,  e-mail 
address,  fax  number  and  phone  number 
of  an  individual  to  whom 
correspondence  and  questions  about  the 
application  may  be  directed. 

The  technical,  management  and 
staffing,  and  financial  plans  together 
shall  describe  the  existing  inter-agency, 
inter-jurisdictional,  and  public/private 
cooperation  and  partnership 
arrangements,  working  relationships, 
and  information  sharing  that  will  be 
integral  to  the  511  model  deployment. 
All  inter-agency,  inter-jiuisdictional, 
and  public/private  cooperation  and 
partnerships  necessary  to  support  the 
511  model  deployment  shall  be 
documented  with  signed  MOUs,  or 
alternate  appropriate  documents,  that 
clearly  define  financial  and 
programmatic  responsibilities  and 
relationships  among  the  partners. 
Similarly,  file  application  should 
dociunent  business  relationships  with 
the  private  sector  to  support  the  511 
model  deployment,  for  example,  as 
telecommunications  providers  or  as 
providers  of  traveler  information 
services  or  products.  The  MOUs,  or 
•  alternate  appropriate  docmnents,  must 
clearly  describe  and  dociunent  the  role 
of  the  private  sector,  and  the  financial 
and  institutional  arrangement(s)  under 
which  they  are  integrated  into  the  511 
model  deployment.  Applicants  should 
include  copies  of  the  MOUs  or  other 
indications  of  cooperation.  Applicants 
are  strongly  encouraged  to  seek 
participation  from  certified 
disadvantaged  business  enterprises  (see 


49  CFR  part  26),  historically  black 
colleges  and  universities,  Hispanic 
serving  institutions,  and  other  minority 
colleges. 

Applications  shall  be  organized  in  the 
following  three  sections: 

1.  Technical  Plan 

Applications  should  describe  the 
partnership  or  project  team 
arrangements,  which  include  providing 
the  information  described  in  the 
preceding  paragraph.  Applications 
should  describe  the  methodology  for 
advancing  their  existing,  or  soon-tO:be- 
available,  511  system  to  provide  a 
sophisticated  user  interface  with  high 
quality  content.  This  technical 
approach,  at  a  minimum,  should: 

(a)  Describe  the  methodology  to 
collocate  and  ultimately  to  fuse  relevant 
data  elements  to  provide  511  users  with 
comprehensive,  current,  multi-modal 
traveler  information,  including  a 
description  of  the  current  sources  of 
information  along  with  the  sources  of 
information  that  will  be  included  for  the 
innovative  511; 

(b)  Describe  the  provision  of  any 
personalized  and/or  geographically 
specific  content  to  the  511  user 
(applicants  must  demonstrate  an 
acknowledgement  and  understanding  of 
the  ITS  Fair  Information  and  Privacy 
Principles  crafted  by  the  bitelligent 
Transportation  Society  of  America^); 

(c)  Describe  a  generalized  migration 
plan  that  describes  how  and  when  the 
existing,  or  soon-to-be-deployed,  511 
service  will  be  migrated  to  the  proposed 
innovative  services; 

(d)  Describe  how  the  enhanced  511 
service  will  differ  from  the  service 
afready  provided  to  the  user  in  terms  of 
sophistication  of  the  user  interface  and 
the  reliability  and  quality  of  the 
information  provided;  and 

(e)  Describe  how  the  511  service  may 
be  accessible  for  the  rural  and  inter-city 
travelers. 

2.  Project  Management  and  Staffing 
Plan 

The  application  should  include  a 
management  and  staffing  plan  that 
provides  a  clear  description  of  the  lines 
of  responsibility,  authority,  and 
communication  among  the  participants 
in  the  511  model  deployment.  The 
management  and  staffing  plan  shall 
include  the  names  of  all  key  personnel 
and  the  positions  they  will  occupy  as 
related  to  the  511  model  deployment. 
Provide  the  estimated  staffing  in  terms 
of  length  of  employment  for  each  staff 
meml^r  and  categorized  by  the  types  of 


staff  required.  The  management  and 
staffing  plan  should  demonstrate  that 
the  project  manager  is  capable, 
available,  and  abte  to  commit  to  a  level 
of  involvement  that  ensures  project 
success.  Also  include  brief  biographical 
summaries  of  key  technical  and  other 
personnel.  Applicants  should  provide 
the  schedule  of  all  key  activities, 
including  contingency  for  possible 
difficulties. 


3  This  document  can  be  obtained  through  http:/ 
/Mrww.itsa.org/privacy.btml 


3.  Financial  Plan 

The  application  should  provide  a 
description  of  the  cost  of  achieving  the 
objectives  of  the  model  deployment,  and 
the  partnership's  plans  for  ensuring  the 
matching  funds  required  by  this 
solicitation.  The  application  should 
provide  a  statement  of  commitment 
from  the  proposed  511  model 
deployment  partners  that  affirms  that 
the  proposed  funding  is  secure.  The 
application  should  include  all  financial 
commitments,  from  both  the  public  and 
private  sector. 

Selection  Criteria 

Applicants  must  submit  acceptable 
techjiical,  management  and  staffing,  and 
financial  plans  together  that  provide 
sound  evidence  that  the  proposed 
partnership  can  successfixlly  meet  the 
objectives  of  the  511  model  deployment. 
The  ITS  JPO  will  use  the  following 
criteria,  in  order  of  importance,  in 
selecting  locations  for  participation  in 
the  511  model  deployment. 

1.  Technical  Plan 

The  technical  plan  must  contain  an 
operational  concept  and  technical 
approach  that  demonstrates  how  the  511 
model  deployment  will  operate  when 
fully  implemented,  as  well  as  during 
any  incremental  implementation  steps 
leading  to  full  deployment.  The 
technical  plan  must  define  the" 
operational  roles  and  responsibilities  of 
the  partners  during  operations  (and  key 
operator  responsibilities).  Applicants 
must  describe  the  changes  to  existing 
systems  and  additional  elements. 

The  technical  plan  will  be  evaluated 
on  its  adequacy  and  reasonableness  to 
achieve  the  objectives  of  the  511  model 
deployment,  as  previously  described 
under  Objectives  and  Scope  of  the  511 
Model  Deployment.  In  particular,  the 
technical  plan  will  be  evaluated  for  the 
overall  concept  and  the  extent  to  which 
it  addresses  the  scope  described  for  the 
511  model  deployment,  including  the 
content  and  user  interface  of  the  511 
system.  Specifically,  the  following  sub- 
criteria  will  be  used  to  evaluate  the 
technical  proposal  (these  criteria  are 
listed  in  order  of  importance): 
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(a)  The  ability  to  provide  frequently 
updated  information  from  a  variety  of 
sources  including  traffic  management, 
transit  management,  roadway  weather 
information  services,  construction  and 
road  closure  information,  parking 
management,  and  emergency  services; 

(b)  How  well  the  applicant 
demonstrates  the  capacity  to  provide 
sophisticated,  innovative  solutions  in 
content  creation,  fusion,  and 
dissemination;  j 

(c)  How  well  the  applicant 
demonstrates  the  capacity  to  provide 
sophisticated,  innovative  solutions  in 
designing  and  implementing  the  user 
interface; 

(d)  The  design  of  an  implementation 
strategy  including  a  timeline  for  rollout 
of  the  enhanced  511  service; 

(e)  The  application  of  ITS  Standards 
for  information  exchange  and  delivery; 
and 

(f)  The  demonstrated  ability  to  bring 
together  State,  metropolitan,  and  local 
partners  to  create  a  seamless,  regional 
traveler  information  system. 

2.  Management  and  Staffing  Plan 

The  management  and  staffing  plan 
must  demonstrate  a  reasonable  estimate 
that  reflects  the  level  of  effort  and  skills 
needed  to  successfully  complete  the  511 
model  deployment,  along  with  the 
identification  of  the  organizations  that 
will  supply  the  staff  needed,  lines  of 
reporting,  and  responsibilities.  The 
management  and  staffing  plan  must 
include  the  names  and  qualifications  of 
key  staff. 

The  management  and  staffing  plan 
will  demonstrate  a  commitment  to  hire 
or  assign  a  project  manager  and  provide 
adequate  full-time  staff  to  ensure  timely 
implementation  of  the  511  model 
deployment.  Proposed  staff  should  have 
demonstrated  skills  for  effective 
operations  and  management,  or  the 
commitment  to  acquiring  the  necessary 
skills  in  relevant  technical  areas,  such 
as  systems  engineering  and  integration; 
telecommunications;  and  information 
management. 

The  selection  will  be  based  on  the 
adequacy,  thoroughness,  and 
appropriateness  of  the  management  and 
staffing  plan,  including  organization  of 
the  project  team,  staffing  allocation,  and 
the  schedule  for  completing  the 
proposed  woik.  Some  of  the  specific 
items  that  will  be  evaluated  in  the 
managsment  and  staffing  plan  are: 

(a)  The  availability  of  key  personnel 
among  the  participating  agencies  to 
attend  periodic  511  coordination 
meeti^s; . 

(b)  The  key  personnel  that  are  focused 
on  the  systems  engineering  aspects  for 
incorporating  the  enhancements  to  the 


existing,  or  soon-to-be-deployed,  511 
service;  and 

(c)  A  staffing  chart  that  demonstrates 
the  relationships  among  the 
participating  organizations,  including 
the  names  of  the  key  personnel  from 
each  of  the  organizations. 

3.  Financial  Plan 

The  ITS  JPO  will  evaluate  the 
applications  based  on  the  total  cost  of 
the  511  model  deployment,  as  well  as 
the  individual  staffing  costs.  The 
financial  plan  must  demonstrate  that 
sufficient  funding  is  available  to 
successfully  complete  all  aspects  of  the 
511  model  deployment  as  described  in 
the  technical  plan.  The  financial  plan 
must  provide  the  financial  information 
described  previously  under  Instructions 
to  Applicants.  The  financial  plan  must 
include  a  clear  identification  of  the 
proposed  funding  for  the  511  model 
deployment,  including  an  identffication 
of  the  required  minimum  20%  matching 
funds. 

The  financial  plan  must  include  a 
sound  financial  approach  to  ensure  the    - 
timely  deployment  and  the  continued, 
long-term  operations  and  management 
of  the  511  system.  The  financial  plan 
must  include  documented  evidence  of 
continuing  fiscal  capacity  and 
commitment  from  anticipated  public 
and  private  sources. 

Authority:  Sec.  5001(a)(5),  sec.  5001(b}, 
sec.  5207(d),  Pub.  L.  105-178, 112  Stat.  107, 
420;  23  U.S.C.  315;  49  CFR  1.48;  and  49  CFR 
18.26. 

Issued  on:  January  9,  2002. 
Mary  E.  Peters, 

Administrator,  Federal  Highway 
Administration. 
lennifer  L.  Dom, 
Administrator,  Federal  Transit 
Administration. 

[FR  Doc.  02-1163  Filed  1-15-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 
Federal  Transit  Administration 

[FHWA  Doclwt  No.  FHWA-2pOO-«^7] 

High  Speed  Rail  Proiects  for  the 
Congestion  MKigation  and  Air  Quality 
improvement  Program  (CMAQ) 

AGENaES:  Federal  Highway 
Administration  (FHWA),  Federal 
Transit  Administration  (FTA),  DOT. 
ACTION:  Notice;  final  decision  on  CMAQ 
eligibility  for  high  speed  rail  projects. 

SUMMARY:  This  notice  announces  a 
decision  regarding  the  eligibility  of 


Congestion  Mitigation  and  Air  Quality 
Improvement  (CMAQ)  funds  for  projects 
outside  nonattainment  or  maintenance 
area  boundaries.  A  request  for 
comments  on  this  issue  was  published 
at  65  FR  16997  on  March  30,  2000. 
Eligibility  under  the  CMAQ  program  has 
already  been  granted  for  high  speed  rail 
improvements  located  within  air  quality 
nonattainment  and  maintenance  areas. 
The  issue  raised  by  several  States  was 
if,  and  imder  what  conditions.  State 
departments  of  transportation  (DOT) 
should  be  permitted  to  use  their  CMAQ 
allocations  to  fund  high  speed  rail 
improvements  located  outside  of 
nonattainment  or  maintenance  areas. 
This  notice  summarizes  the  comments 
to  the  docket  and  addresses  the  key 
issues  and  concerns  raised  by 
respondents.  In  this  notice,  the  FHWA 
and  the  FTA  reaffirm  the  current  policy 
which  allows  CMAQ  funding  for 
projects  in  close  proximity  to 
nonattainment  and  maintenance  areas 
where  it  is  determined  that  the  air 
quality  benefits  will  be  realized 
primarily  within  such  areas.  Intercity 
rail  lines,  including  high  speed  rail 
projects,  compete  equally  with  other 
types  of  projects  under  these  criteria 
and  have  been  funded  under  CMAQ  in 
some  places. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
the  FHWA  program  office:  Mr.  Daniel 
Wheeler,  Office  of  Natural  Environment, 
(202)  366-2204.  For  the  FTA  program 
office:  Mr.  Abbe  Mamer,  Office  of 
Planning,  (202)  366-4317.  Office  hours 
are  from  8  a.m.  to  4:30  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

You  may  retrieve  comments  online 
through  the  Dociunent  Management 
System  (DMS)  at  http://dmses.dot.gov/ 
submit.  The  DMS  in  available  24  hours 
each  day,  365  days  each  year.  Electronic 
retrieval  help  and  guidelines  are 
available  under  the  help  section  of  the 
web  site. 

An  electronic  copy  of  this  docimient 
may  also  be  downloaded  by  using  a 
computer,  modem  and  suitable 
communications  software  frtim  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Service  at  (202)  512- 
1661.  Internet  users  may  also  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedteg  and 
the  Government  Printing  Office's  web 
page  at:  http://www.access.gpo.gov/ 
nara. 

Background 

The  CMAQ  program  was  established 
by  the  Intennodal  Siuface 
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Transportation  Efficiency  Act  of  1991 
(Pub.  L.  102-240, 105  Stat.  1914)  and 
reauthorized  with  some  changes  by  the 
Transportation  Equity  Act  for  the  21st 
Century  (TEA-21)  in  1998  (Pub.  L.  105- 
178, 112  Stat.  107).  The  primary 
purpose  of  the  CMAQ  program  is  to 
fund  transportation  projects  that  reduce 
air  pollution  emissions  in  areas 
designated  by  the  U.S.  Environmental 
Protection  Agency  (EPA)  as 
nonattainment  or  maintenance  with 
respect  to  a  National  Ambient  Air 
Quality  Standard  (NAAQS).^  Program 
guidance  was  issued  by  the  FHWA  and 
the  FTA  on  April  28, 1999.  This 
guidance  document  was  published  at  65 
FR  9040  on  February  23,  2000. 
The  current  CMAQ  statutory 
language,  which  is  codified  in  section 
149  of  title  23  of  the  United  States  Code, 
requires  that  projects  and  programs 
proposed  for  CMAQ  funding  be  for  a 
designated  area.^  The  FHWA  and  the 
FTA  have  generally  interpreted  the 
statute  to  ^low  CMAQ  funding  for 
projects  within  nonattainment  and 
maintenance  areas,  but  the  agencies' 
guidance  allows  funding  for  proposals 
that  are  in  close  proximity  to  designated 
areas  where  the  air  quality  benefits  are 
primarily  realized  in  those  areas.  For 
example,  a  park-and-ride  lot  located  at 
the  edge  of  a  metropolitan  area  may 
reduce  the  number  of  cars  going  into 
that  area  by  the  same  amount  whether 
it  is  located  just  inside  the  officially 
designated  boundary  or  just  outside  of 
it.  Another  example  is  a  commuter  rail 
line  with  a  segment  located  beyond  the 
nonattainment  area  boundary. 

The  purpose  of  the  current  policy  is 
to  allow  CMAQ  eligibility  for  projects 


1  Stafes  which  have  no  designated  nonattainment 
or  maintenance  areas  receive  a  minimum 
apportionment  of  one-half  of  one  percent  of  the 
national  CMAQ  funding.  This  money  may  be  spent 
anyvirhere  in  the  State  for  any  project  which  would 
be  eligible  for  funding  under  the  Surface 
Transportation  Program  (STP)  as  well  as  for  any 
CMAQ  purpose.  States  whose  apportionments 
based  on  their  nonattainment  and  maintenance  area 
populations  are  less  than  one-half  of  one  percent 
receive  additional  funds  to  make  up  to  the  one-half 
percent  minimum.  These  additional  funds  may  also 
be  spent  anywhere  in  the  State  for  any  STP  or 
CMAQ  eligible  purpose. 

2  Specifically,  23  U.S.C.  149(b)  provides: 
"ELIGIBLE  PROJECTS.— Except  as  provided  in 
subsection  (c),  a  State  may  obligate  funds 
apportioned  to  it  under  section  104(b)(2)  for  the 
congestion  mitigation  and  air  quality  improvement 
program  only  for  a  transportation  project  or 
program  if  the  project  or  program  is  for  an  area  in 
the  State  that  is  or  was  designated  as  a 
nonattainment  area  for  ozone,  carbon  monoxide,  or 
particulate  matter  under  section  107(d)  of  the  Clean 
Air  Act  (42  U.S.C.  7407(d))  and  classified  pursuant 
to  section  181(a),  186(a),  lft8(a),  or  188(b)  of  the 
Clean  Air  Act  (42  U.S.C.  7511(a),  7512(a).  7513(a). 
or  7513(b))  or  is  or  was  designated  as  a 
nonattainment  area  under  such  section  107(d)  after 
December 31, 1997, and*  *  *." 


which  serve  a  designated  area  by  being 
very  close  to  the  area  and  whose 
emission  reductions  primarily  benefit 
such  areas,  so  long  as  those  projects 
meet  all  of  the  statutory  eligibility 
criteria  of  23  U.S.C.  149.  The  primary 
eligibility  criterion  is  a  reduction  in 
transportation  related  emissions  that 
will  contribute  to  the  attainment  or 
maintenance  of  a  NAAQS. 

Eligibility  for  high  speed  rail  projects 
has  ah^ady  been  established  under  the 
above  policy.  Several  States  have 
explored  the  possibility  of  using  CMAQ 
funds  to  support  high  speed  rail  projects 
outside  of  nonattainment  or 
maintenance  areas  on  the  basis  that  they 
would  have  benefits  within  designated 
area?  only  if  an  entire  corridor  were 
funded,  including  portions  outside  of 
such  areas. 

The  issue  then  is  whether,  and  under 
what  conditions.  State  DOTs  should  be 
perinitted  to  use  their  States'  CMAQ 
allocations  to  fund  high  speed  rail 
improvements  located  outside  of 
nonattainment  or  maintenance  areas.  To 
gather  input  ftx)m  interested  parties,  the 
FHWA  and  the  FTA  published  a  request 
for  comments  at  65  FR  16997  on  March 
30,  2000. 

Discussion  of  Comments 

A  total  of  39  comments  were  received. 
Twenty-one  commenters  opposed 
expansion  of  eligibility  and  believed  the 
existing  policy  should  remain  intact. 
There  were  18  who  supported  it,  either 
conditionally  or  fully.  Those  who 
supported  changing  the  policy  stated 
that  emissions  reductions  are  the  most 
important  part  of  CMAQ  eligibility,  and 
therefore  projects  that  reduce  emissions 
shoidd  proceed.  Those  who  proposed 
conditional  support  for  the  expansion 
felt  that  such  projects  may  be  eligible, 
but  should  be  held  to  a  higher  standard, 
or  have  funding  limitations  or  a  separate 
funding  source. 

A  categorization  of  these  comments  is 
as  follows:  Seven  metropolitan  planning 
organizations  (MPOs),  five  State  DOTs, 
.one  State  air  agency,  two  cities,  one 
private  citizen  and  five  associations 
opposed  the  expansion  of  existing 
policy.  One  State  legislator,  one  MPO, 
three  State  DOTs,  two  railroads,  one 
railroad  development  commission  and  ; 
five  rail  passenger  associations 
supported  changes.  The  five  comments 
that  expressed  limited  support,  or 
support  under  certain  conditions,  were 
all  from  State  DOTs. 

The  comments  were  generally 
thoughtful,  and  many  raised  excellent 
points.  However,  no  comments  were 
received  that  persuaded  us  that  the 
current  policy  on  eligibility  was 
unsound.  Several  issues  were  raised. 


however,  that  do  merit  further 
discussion  and  thereby  provide  an 
opportunity  for  further  clarification  and 
amplification  of  our  current 
interpretation  of  the  factors  that  serve  as 
the  basis  for  our  position.  The  full  set 
of  comments  can  be  reviewed  by 
accessing:  http://dms.dot.gov.  The 
docket  number  is  FHWA-2000-6757. 

Those  who  did  not  support  the 
expanded  eligibility  argued  that  it 
conflicts  with  legislative  language  and 
intent  that  they  claim  precludes  funding 
for  projects  outside  of  nonattainment 
and  maintenance  areas.  One  group 
commented  that  'Congress  *  *  *  (in) 
*  *  *  TEA-21  specifically  directed 
CMAQ  allocations  to  be  used  by  States 
to  fund  projects  that  reduce 
transportation-related  emissions  in  air 
quality  nonattainment  areas.  •  *  • 
proposal(s)  to  fund  projects  outside  of 
these  areas  are  not  in  compliance  with 
the  law's  intent  *  *  *." 

Other  commenters  took  issue  with  the 
flexibility  that  currently  exists  in  the 
guidance.  Several  of  those  opposed  to 
expansion  expressed  concern  that  even 
allowing  eligibility  for  projects  in  close 
proximity  to  the  nonattainment  or 
maintenance  area  does  not  go  far 
enough  in  ensuring  that  air  pollution 
will  be  reduced  in  the  area.  One  stated, 
•"The  ability  to  demonstrate  air  quality 
benefits  for  high  speed  rail  projects 
outside  the  nonattainment  areas  would 
be  problematic  at  best." 

Overall,  supporters  of  expanded 
eligibility  were  of  the  opinion  that  this 
new  high  speed  rail  service  would 
benefit  air  quality  in  both 
nonattainment/maintenance  areas  as 
well  as  attainment  areas.  Nine  of  the 
respondents  commented  that  there 
would  be  positive  emissions  benefits  in 
the  nonattainment  and  maintenance 
areas  regardless  of  whether  the  high 
speed  rail  service  passed  through 
attainment  areas.  Responses  included 
statements  such  as  'all  projects  that 
contribute  to  decreased  pollution  and 
congestion  should  be  considered  *   *  *" 
and  "(Tjhe  critical  factor  should  not  be 
where  the  funds  are  spent,  but  rather 
how  much  congestion  and  pollution 
will  be  prevented  in  nonattainment 
areas  *  •  *. 

There  were  also  a  niunber  of 
respondents  whose  support  was  limited. 
These  respondents  favored  the  idea  of 
CMAQ  flexibility  for  rail  projects,  but 
through  additional  eligibility 
requirements,  new  regulations,  or  major 
changes  to  the  program  for  which 
statutory  authority  does  not  exist.  Many 
of  these  proposed  changes  are  infeasible 
imder  current  legislation.  However,  a 
number  of  these  respondents  provided 
information  that  may  help  to  address 
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the  issues  of  what  it  means  for  projects 
to  be  in  close  proximity  to  and  primarily 
benefitting  the  nonattainment  area.  For 
example,  it  was  suggested  that  "close 
proximity  should  be  defined  as  a 
government  defined  jurisdiction  that 
shares  a  common  border  with  the 
nonattainment  or  maintenance  area." 

In  relation  to  the  demonstration  of 
benefits  primarily  realized  (or 
occurring)  within  the  designated  areas, 
it  was  offered  that  "Projects  must 
demonstrate  air  quality  benefits 
primarily  within  the  nonattainment  area 
or  maintenance  area  boundary  [and]  a 
performance  standard  is  important.  To 
be  eligible  for  funding,  at  least  75 
percent  of  the  project's  emission 
reduction  should  accrue  in  the 
nonattainment  or  maintenance  area." 
Apparently  with  respect  to  defining  the 
criterion  that  the  project  primarily  serve 
the  area,  it  was  also  suggested  that  the 
*  *  *  decision  *  *  *  on  whether  a 
project  provides  enough  emission 
reduction  potential  to  warrant  receipt  of 
a  CMAQ  allocation  should  be  decided  at 
the  State  and  local  level." 

The  FHWA  and  the  FTA  believe  that 
the  commenter  is  right  that  a 
preponderance  of  the  emissions 
reduction  benefit  should  accrue  within 
such  areas  for  a  project  to  be  eligible. 
However,  no  commenter  provided  a 
legislative  or  clear  scientific  basis  to 
assign  any  specific  share  of  emission 
reduction  benefits  as  a  threshold  for 
determining  eligibility.  The  threshold 
could  just  as  easily  be  set  at  85  or  95 
percent  to  meet  the  statutory 
requirements.  Further,  the  agencies 
believe  that  while  State  and  local 
entities,  including  the  MPOs,  are  in  a 
good  position  to  weigh  the  emissions 
and  air  quality  benefits  of  an  activity 
proposed  for  CMAQ  funds,  a  final 
determination  must  rest  with  the  FHWA 
and  the  FTA. 

The  FHWA  and  the  FTA  continue  to 
believe  that  there  are  instances  where 
the  project  sponsor  can  demonstrate 
benefits  primarily  for  a  nonattainment 
or  maintenance  area  despite  the  fact  that 
the  project  or  program  may  not  be 
physically  located  entirely  within  the 
boundary  area,  but  that  this 
demonstration  becomes  increasingly 
difficult  the  farther  the  project,  program 
or  service  extends  beyond  the  area's 
boimdaries.  We  have  retained  "close 
proximity"  as  part  of  the  eligibility 
standard  because,  whatever  else  may  be 
argued  about  the  difficulty  of  accinately 
quantifying  benefits,  they  do  diminish 
with  distance. 

There  is  no  disagreement  among  the 
commenters  that  the  primary  purpose  of 
the  CMAQ  progi-am  is  to  fund 
transportation  improvements  within 


nonattainment  and  maintenance  areas 
that  reduce  emissions.  The  FHWA  and 
the  FTA  believe  that  this  will  continue 
to  be  the  general  case  for  CMAQ 
eligibility.  The  FHWA  and  the  FTA 
have  administered  the  program  under 
the  general  policy  that  CMAQ  funds 
should  be  used  for  projects  located  in 
nonattainment  and  maintenance  areas. 

The  current  policy,  set  forth  in  the 
agencies'  program  guidance  dociunent, 
also  allows  certain  circumstances  under 
which  projects  can  be  determined  to  be 
eligible  for  CMAQ  funding  even  though 
they  are  not  located  entirely  within 
designated  nonattainment  or 
maintenance  areas.  Those  exceptional 
circumstances  are  when  a  project  is 
located  in  close  proximity  to  designated 
areas  and  the  benefits  will  be  realized 
primcuily  within  the  nonattainment  or 
maintenance  area  boundaries.  For 
example,  the  rail  proposals  found 
eligible  thus  far  have  both  begun  and 
ended  in  nonattainment  or  maintenance 
areas,  have  been  for  the  most  part 
located  in  designated  areas,  and  have 
benefits  which  are  primarily  realized 
within  the  boundaries  of  the  designated 
areas. 

As  mentioned  above,  the  FHWA  and 
the  FTA  support  flexibility  and  keeping 
the  decisionmaking  as  close  to  the 
affected  area  as  possible.  Standards  to 
define  "close  proximity"  are  difficult  to 
establish  without  being  arbitrary. 
Defining  a  specific  distance  from  the 
designated  boundary  could  artificially 
establish  a  second  boundary.  This  new 
"boundary"  could  lead  to  another  roimd 
of  proximity  questions.  To  avoid  this, 
we  believe  that  maintaining  out  policy 
of  allowing  emission  reducing  projects 
to  go  forward  without  specifically 
defining  close  proximity  is  the  more 
prudent  coinse.  Of  course,  in  the 
absence  of  an  exact  limit,  the  "burden 
of  proof'  falls  on  the  project  sponsor.  It 
is  up  to  the  project  sponsor  to 
demonstrate  that  its  emission  reductions 
primarily  benefit  the  nonattainment  or 
maintenance  area,  a  task  clearly  aided 
by  showing  a  close  proximity  to  the 
area. 

We  believe  that  the  preponderance  of 
emission  reduction  benefits  must  accrue 
to  such  areas,  in  comparison  with  other 
areas  served,  to  demonstrate  that  the 
project  will  primarily  benefit  the 
nonattainment  or  maintenance  area.  To 
that  end  we  believe  that  the  project 
sponsor  must  demonstrate  the  project's 
emission  reduction  benefits  will 
primarily  be  realized  within  the 
nonattainment  and  maintenance  area 
boundaries  to  be  eligible. 


High  Speed  Rail  Projects 

High  speed  rail  service,  in  general,  is 
a  passenger  transportation  mode  that 
links  well-populated  metropolitan  areas 
that  could  be  as  much  as  100  to  500 
miles  apart.  It  usually  has  few  station 
stops  since  more  would  increase  travel 
times.  The  metropolitan  areas  that  such 
links  serve  may,  or  may  not,  be  in 
nonattainment  or  mciintenance  areas. 

A  project  to  improve  a  high  speed  rail 
service  which  is  located  within  a 
nonattainment  or  maintenance  area 
would  be  eligible  for  CMAQ  if  it  reduces 
emissions  and  meets  the  other  eligibility 
criteria  and  title  23.  U.S.  Code, 
requirements.  Similarly,  a  high  speed 
rail  service  may  link  two  or  more 
nonattainment  (or  maintenance)  areas.  If 
the  project  creates  emission  reductions 
in  the  nonattainment  or  maintenance 
areas,  it  may  be  eligible  for  CMAQ. 

Using  CMAQ  funds,  the  FHWA  has 
funded  rail  projects  that  primarily  serve 
nonattainment  or  maintenance  areas 
and  whose  benefits  occur  primarily 
within  those  areas.  CMAQ  funds  have 
already  been  used  for  a  variety  of  freight 
and  passenger  rail  services  in  New  York, 
Ohio,  Maine,  and  Illinois. 

One  such  project  is  the  Empire 
Corridor  of  New  York  State.  CMAQ 
funds  are  being  provided  to  support  rail 
improvements  necessary  for  high  speed 
rail  in  five  counties  between  New  York 
City  and  Schenectady.  Four  of  those 
counties  are  designated  as  maintenance 
areas  for  the  1-hour  ozone  standard.  One 
county,  in  the  middle  of  the  project,  is 
not  designated. 

The  portion  of  the  Empire  Corridor 
that  is  being  funded  is  approximately 
160  miles  long  and  connects  the  New 
York  City  nonattainment  area  with  the 
Albany  maintenance  area.  Various  track 
improvements,  double  track  additions, 
bridge  work  and  station  improvements 
are  needed  to  complete  a  viable  project, 
in  addition  to  new  train-sets  that  will 
nm  the  entire  length  of  the  project. 
Approximately  25  miles  of  the  track 
work  will  be  in  the  one  coimty  that  is 
not  designated.  That  track  begins  and 
ends  in  designated  areas  and  is  in  close 
proximity  to  a  designated  coimty  just  to 
the  west  of  the  county  through  which  it 
runs.  The  project  is  not  viable  without 
the  link  through  the  imdesignated 
coimty,  and  the  emissions  benefits  to  be 
obtained  within  the  designated  areas  by 
providing  a  quick  alternative  to 
automobile  travel  cannot  be  realized 
without  this  important  portion. 
Therefore,  the  entire  length  from  New 
York  City  to  Schenectady  has  been 
found  to  be  eligible  for  CMAQ  funding, 
including  the  link  within  the  one 
county  that  is  not  designated. 


Another  proposal  that  was  recently 
approved  is  to  provide  CMAQ  support 
to  a  new  rail  service  between  Los 
Angeles  and  Las  Vegas.  The  State  of 
Nevada  proposed  to  provide  a  relatively 
small  portion  of  the  total  cost  of  this 
service  using  CMAQ  funds.  The 
eligibility  determination  was  based  on 
the  particulate  emission  reductions  to 
be  obtained  within  the  Las  Vegas 
particulate  matter  nonattainment  area. 

Within  Nevada,  the  project  will  begin 
in  the  Las  Vegas  nonattaimnent  area  and 
proceed  southwesterly  toward  the 
California  State  line,  about  30  miles 
away.  Approximately  half  of  that 
distance  is  within  the  designated 
nonattainment  area;  the  remainder  of 
the  distance  within  Nevada  is  not 
designated.  Within  California,  the  entire 
remaining  distance  is  designated 
nonattainment  for  particulate  matter. 
The  western  part  of  the  route,  closer  to 
Los  Angeles  is  classified  as  a  serious 
nonattainment  area.  Thus,  only  about  15 
miles  of  the  approximately  275  mile 
long  project  is  outside  of  designated 
areas.  And,  the  emission  benefits  related 
to  moving  people  by  train  rather  than  by 
automobile  can  only  be  obtained  by  a 
continuous  project,  including  the,  area 
not  designated. 


Policy  Decision 

The  FHWA  and  the  FTA  believe  that 
the  current  .policy  can  serve  the  needs 
of  those  high  speed  rail  projects  that  are 
eligible  within  the  statutory  authority  of 
23  U.S.C.  149.  Under  the  current  policy, 
rail  projects  can  be  funded  if  they  (1)  are 
located  within,  or  in  close  proximity  to, 
nonattainment  or  maintenance  areas,  (2) 
can  demonstrate  the  projects'  emission 
reductions  are  realized  primarily  within 
the  designated  areas,  and  (3)  meet  other 
criteria  for  CMAQ  funding.  There  is  no 
compelling  need  to  modify  the  policy  at 
this  time.  The  determination  that 
proposals  for  CMAQ  funding  meet  these 
criteria  should  be  made  in  close 
collaboration  with  State  and  local 
officials  at  transportation  and  air  quality 
agencies,  including  the  MPO,  and  the 
EPA,  but  the  final  determination  of 
CMAQ  eligibility  rests  with  the  FHWA 
and  the  FTA,  as  always. 

Authority:  23  U.S.C.  149.  315;  49  CFR  1.48 
and  1.51. 

Issued  on:  January  9.  2002. 
Mary  E.  Peters. 

Administrator,  Federal  High  way 
Administration. 

Jennifer  L.  Dom, 

Federal  Transit  Administrator. 

(PR  Doc.  02-1164  Filed  1-15-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 
[STB  Finance  Docket  No.  341 49] 

Stillwater  Central  Railroad,  Inc.— 
Acquisition  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

Stillwater  Central  Railroad,  Inc. 
(SCRR),  a  Class  III  rail  carrier,  has  filed 
a  verified  notice  of  exemption  imder  49 
CFR  1150.41  to  acquire  from  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  and  operate 
approximately  119.73  miles  of  rail  line 
between  milepost  549,  at  Wheatland, 
OK,  and  milepost  668.73,  at  Long,  OK. 
"The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after 
December  28,  2001. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 
An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34149,  must  be  filed  with 
the  Siuface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl  Morell, 
Esq.,  BALL  JANIK  LLP.  1455  F  Street, 
NW.,  Suite  225,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
www.stb.  dot.gov. 
Decided:  January  4,  2002. 
By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[PR  Doc.  02-766  Filed  1-15-02:  8:45  am] 
BiUJNG  CODE  491S-00-P 


to  Craggy  Branch,  is  a  portion  of  the 
former  Southern  Railroad  located  in 
Woodfin  Township,  Buncombe  Coimty, 
NC,  and  extends  between  the  beginning 
Survey  Station  ACM,  17+63=0100  in 
Woodfin  Township  and  the  ending 
Survey  Station  123+00  "Asheville  to 
Southern"  17+97  in  Woodfin  Township. 
CMLX  certifies  that  its  projected  aimual 
revenues  as  a  result  of  this  transaction 
will  not  result  in  the  creation  of  a  Class 
I  or  Class  II  rail  carrier,  and  further 
certifies  that  its  projected  annual 
revenues  will  not  exceed  $5  million. 

The  transaction  was  scheduled  to  be 
consummated  on  or  after  December  31, 

2001. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed  * 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34121,  must  be  filed  with 
the  Surface  Transportation  Board.  Office 
of  the  Secretary,  Case  Control  Unit.  1925 
K  Street,  NW..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  David  R. 
Payne,  P.A.,  218  East  Chestnut  St.. 
Asheville,  NC  28801. 

Boards  decisions  and  notices  are 
available  on  our  Web  site  at 
' '  www.stb.  dot.gov. 

Decided:  January  9.  2002. 

By  the  Board,  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(PR  Doc.  02-968  Filed  1-15-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34121] 

Craggy  Mountain  Line,  Inc.^ 
Acquisition  and  Operation 
Exemption— Norfolk  Southern  Railway 

Co. 

Craggy  Mountain  Line,  Inc.  (CMLX).  a 
noncarrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  part  1150.31  to 
acquire  and  operate  approximately  3.45 
miles  of  rail  line  currently  owned  by 
Norfolk  Southern  Railway  Company 
(NS).  The  line,  known  as  the  Asheville 


DEPARTMENT  OF  TRANSPORTATION 

Bureau  of  Transportation  Statistics 

Agency  Information  Collection; 
Activity  Under  0MB  Review;  Report  of 
Financial  and  Operating  Statistics  for 
Small  Aircraft  Operators 

AGENCY:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13,  the  Bureau  of 
Transportation  Statistics  invites  the 
general  public,  industry  and  other 
governmental  parties  to  comment  on  the 
continuing  need  for  and  usefulness  of 
BTS  collecting  financial,  traffic  and 
operating  statistics  from  small 
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certificated  and  commuter  air  carriers. 
Small  certificated  air  carriers  (operate 
aircraft  with  60  seats  or  less  or  with 
18,000  pounds  of  payload  capacity  or 
less)  currently  must  file  the  five 
quarterly  schedules  listed  below: 

A-1     Report  of  Flight  and  Traffic 
Statistics  in  Scheduled  Passenger 
Operati^s, 

E-1     Report  of  Nonscheduled 
Passenger  Enplanements  by  Small 
Certificated  Air  Carriers, 

F-1    Report  of  Financial  Data, 

F-2    Report  of  Aircraft  Operating 
Expenses  and  Related  Statistics,  and 

T-1    Report  of  Revenue  Traffic  by 
On-line  Origin  and  Destination. 

Commuter  air  carriers  must  file  the 
three  quarterly  schedules  listed  below: 

A-1     Report  of  Flight  and  Traffic 
Statistics  in  Scheduled  Passenger 
Operations, 

F-1    Report  of  Financial  Data, 

T-1    Report  of  Revenue  Traffic  by 
On-Line  Origin  and  Destination. 

On  August  28,  2001.  BTS  published 
in  the  Federal  Register  (66  FR  45201)  a 
notice  of  proposed  rulemaking  which 
recommends  that  small  certificated  and 
commuter  air  carriers  report  their  traffic 
under  the  T-lOO  reporting  system.  If 
this  proposal  becomes  a  final  rule,  Form 
298-C,  Schedules  A-1,  E-1  and  T-1 
would  be  eliminated. 

Commenters  should  address  whether 
BTS  accurately  estimated  the  reporting 
burden  and  if  there  are  other  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected. 
DATES:  Written  comments  should  be 
submitted  by  March  18,  2002. 
ADDRESSES:  Comments  should  be 
directed  to:  Office  of  Airline 
Information,  K-25,  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street.  SW.,  Washington,  DC  20590- 
0001,  fax  No.  366-3383  or  e-mail 
bemaiTf.sfanlcus@bte.gov. 

Comments:  Comments  should  identify 
the  OMB  #  2138-0009.  Persons  wishing 
the  Department  to  acknowledge  receipt 
of  their  comments  must  submit  with 
those  comments  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made:  Comments 
on  OMB  «  2138-4)009.  The  postcard  will 
be  date/time  stamped  and  returned. 
POR  FURTMER  INFORMATION  COWTACT: 
Bemie  Stankus,  Office  of  Airline 
Information,  K-25,  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street.  SW.,  Washington,  DC  20590- 
0001,  (202)  366-4387. 
SUPPLEMENTARY  MFORMATION: 

OMB  Approval  No.:  2138-0009. 

Title:  Report  of  Financial  and 
Operating  Statistics  for  Small  Aircraft 
(^)eratc»8. 


Form  No.:  BTS  Form  298-C. 

Type  Of  Review:  Extension  of  a 
currently  approved  collection  for  the 
financial  data.  The  traffic  data  will  be 
included  under  OMB  Approval  niunber 
2138-0040. 

Respondents:  Small  certificated  and 
conunuter  air  carriers. 

Number  of  Respondents:  90. 

Estimated  Time  per  Response:  4  hours 
per  commuter  carrier;  12  hours  per 
small  certificated  carrier. 

Total  Annual  Burden:  2,880  hom«. 

Needs  and  Uses:  Program  uses  for 
Form  298-C  financial  data  are  as 
follows: 

Mail  Rates 

The  Department  of  Transportation 
sets  and  updates  the  Intra-Alaska  Bush 
mail  rates  based  on  carrier  aircraft 
operating  expense,  traffic,  and 
operational  data.  Form  298-C  cost  data, 
especially  fuel  costs,  terminal  expenses, 
and  line  haul  expenses  are  used  in 
arriving  at  rate  levels.  DOT  revises  the 
established  rates  based  on  the 
percentage  of  unit  cost  changes  in  the 
carriers'  operations.  These  updating 
procedures  have  resulted  in  the  carriers 
receiving  rates  of  compensation  that 
more  closely  parallel  their  costs  of 
providing  mail  service  and  contribute  to 
the  carriers'  economic  well-being. 

Essential  Air  Service 

DOT  often  has  to  select  a  carrier  to 
provide  a  community's  essential  air 
service.  The  selection  criteria  include 
historic  presence  in  the  community, 
reliability  of  service,  financial  stability 
and  cost  structiu^  of  the  air  carrier. 

Carrier  Fitness 

Fitness  determinations  are  made  for 
both  new  entrants  and  established  U.S. 
domestic  carriers  proposing  a 
substantial  change  in  operations.  A 
portion  of  these  applications  consists  of 
an  operating  plan  for  the  first  year  (14 
CFR  part  204)  and  an  associated 
projection  of  revenues  and  expenses. 
The  carrier's  operating  costs,  included 
in  these  projections,  are  compared 
against  the  cost  data  in  Form  298-C  for 
a  carrier  or  carriers  with  the  same 
aircraft  type  and  similar  operating 
characteristics.  Such  a  review  validates 
the  reasonableness  of  the  carrier's 
operating  plan. 

The  quarterly  financial  submissions 
by  commuter  and  small  certificated  air 
carriers  are  used  in  determining  each 
carrier's  continuing  fitness  to  operate. 
Section  41 738  of  Title  49  of  the  United 
States  Code  requires  DOT  to  find  all 
commuter  and  small  certificated  air 
carriers  fit,  willing,  and  able  to  conduct 
passenger  service  as  a  prerequisite  to 


providing  such  service  to  an  eligible 
essential  air  service  point.  In  making  a 
fitness  determination,  DOT  reviews 
three  areas  of  a  carrier's  operation:  (1) 
The  qualifications  of  its  management 
team,  (2)  its  disposition  to  comply  with 
laws  and  regulations,  and  (3)  its 
financial  posture.  DOT  must  determine 
whether  or  not  a  carrier  has  sufficient 
financial  resources  to  conduct  its 
operations  without  imposing  undue  risk 
on  the  traveling  public.  Moreover,  once 
a  carrier  begins  conducting  flight 
operations,  DOT  is  required  to  monitor 
its  continuing  fitness. 

Senior  DOT  officials  must  be  kept 
fully  informed  and  advised  of  all 
ciirrent  and  developing  economic  issues 
affecting  the  airline  industry.  In 
preparing  financial  condition  reports  or 
status  reports  on  a  particular  airline, 
financial  and  traffic  data  are  analyzed. 
Briefing  papers  prepared  for  senior  DOT 
officials  may  use  the  same  information. 

Air  Transportatipn  Safety  and  System 
Stabilization  Act 

DOT  is  using  financial  data  reported 
by  small  certificated  and  commuter  air 
carriers  to  establish  benchmarks  to 
assess  the  reasonableness  of  air  carrier 
claims  under  the  Stabilization  Act. 

Donald  W.  Bright, 

Assistant  Director,  Airline  Information, 
Bureau  of  Transportation  Statistics. 
(FR  Doc.  02-1157  Filed  1-15-02;  8:45  am] 
BILUNG  CODE  4»10-fE-P 


DEPARTMENT  OF  TRANSPORTATION 

Buraau  of  Transportation  Statistics 

Agenqf  information  Coliection; 
Activity  Under  OiMB  Review;  Report  of 
Rnancial  and  Operating  Statistics  for 
Large  Certificated  Air  Carriers 

agency:  Bureau  of  Transportation 
Statistics  (BTS),  DOT. 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  1 04-1 3 ,  the  Bureau  of 
Transportation  Statistics  invites  the 
general  public,  industry  and  other 
governmental  parties  to  comment  on  the 
continuing  need  for  and  usefulness  of 
the  BTSJ^orm  41.  Comments  are 
requested  concerning  whether  (a)  the 
continuation  of  Form  41  is  necessary  for 
DOT  to  carry  out  its  mission  of 
promoting  air  transportation;  (b)  BTS 
accurately  estimated  the  reporting 
burden;  (c)  there  are  other  ways  to 
enhance  the  quality,  use  and  clarity  of 
the  data  collected;  and  (d)  there  are 
ways  to  minimize  reporting  burden, 
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including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  by  March  18,  2002. 
ADDRESSES:  Comments  should  be 
directed  to:  Office  of  Airline 
Information,  K-25.  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001,  fax  No.  (202)  366-3383  or  e-mail 
bemard.stankus@bts.gov. 

Comments:  Comments  should  identify 
the  OMB  #  2138-0013.  Persons  wishing 
the  Department  to  acknowledge  receipt 
of  their  comments  must  submit  with 
those  comments  a  self-addressed 
stamped  postcard  on  which  the 
following  statement  is  made:  Comments 
on  OMB  #  2138-0013.  The  postcard  will 
be  date/time  stamped  and  returned. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bemie  Stankus,  Office  of  Airline 
hiformation,  K-25,  Room  4125,  Bureau 
of  Transportation  Statistics,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001,  (202)  366-4387. 
SUPPLEMENTARY  INFORMATION: 

OMB  Approval  No.:  2138-0013. 

Title:  Report  of  Financial  and 
Operating  Statistics  for  Large 
Certificated  Air  Carriers. 

Fonn  No.:  BTS  Form  41. 

Type  Of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Large  certificated  air 
carriers. 

Number  of  Respondents:  75. 

Estimated  Time  per  Response:  4  hours 
per  schedule,  an  average  carrier  may 
submit  90  schedules  in  one  year. 

Total  Annual  Burden:  27,000  hours. 

Needs  and  Uses:  Program  uses  for 
Form  41  data  are  as  follows: 

Mail  Rates 

The  Department  of  Transportation 
sets  and  updates  the  international  and 
mainline  Alaska  mail  rates  based  on 
carrier  aircraft  operating  expense,  traffic 
and  operational  data.  Form  41  cost  data, 
especially  fuel  costs,  terminal  expenses, 
and  line  haul  expenses  are  used  in 
arriving  at  rate  levels.  DOT  revises  the 
established  rates  based  on  the 
percentage  of  imit  cost  changes  in  the 
carriers'  operations.  These  updating 
procedures  have  resulted  in  the  carriers 
receiving  rates  of  compensation  that 
more  closely  parallel  their  costs  of 
providing  mail  service  and  contribute  to 
the  carriers'  economic  well-being. 

Submission  of  U.S.  Carrier  Data  to 
ICAO 

As  a  party  to  the  Convention  on 
International  Civil  Aviation,  the  United 
States  is  obligated  to  provide  the 


International  Civil  Aviation 
Organization  with  financial  and 
statistical  data  on  operations  of  U.S.  air 
carriers.  Over  99  percent  of  the  data 
filed  with  ICAD  is  extracted  from  the 
carriers'  Form  41  reports. 

Standard  Foreign  Fare  and  Rate  Levels 

E>OT  uses  Form  41  cost  data  to 
calculate  the  Standard  Foreign  Fare 
Level  (SFFL)  for  passengers  and  the 
Standard  Foreign  Rate  Level  (SFRL)  for 
freight.  Any  international  fare  or  rate  set 
below  this  fare  level  are  automatically 
approved.  Separate  passenger  fare  and 
rate  levels  are  established  for  Canadian, 
Atlantic,  Latin  America,  and  Pacific 
areas.  In  markets  where  liberal  bilateral 
or  multilateral  pricing  agreements 
provide  for  more  competitive  open 
market  pricing,  such  agreements  may 
take  precedence  over  the  SFFL  and 
SFRL. 

Carrier  Fitness 

Fitness  determinations  are  made  for 
both  new  entrants  and  established  U.S. 
domestic  carriers  proposing  a 
substantial  change  in  operations.  A 
portion  of  these  applications  consists  of 
an  operating  plan  for  the  first  year  (14 
CFR  part  204)  and  an  associated 
projection  of  revenues  and  expenses. 
The  carrier's  operating  costs,  included 
in  these  projections,  are  compared 
against  the  cost  data  in  Form  41  for  a 
carrier  or  carriers  with  the  same  aircraft 
type  and  similar  operating 
characteristics.  Such  a  review  validates 
the  reasonableness  of  the  carrier's 
operating  plan. 

Form  41  reports,  particularly  balance 
sheet  reports  and  cash  flow  statements 
play  a  major  role  in  the  identification  of 
vulnerable  carriers.  Data  comparisons 
are  made  between  current  and  past 
periods  in  order  to  assess  the  current 
financial  position  of  the  carrier. 
Financial  trend  lines  are  extended  into 
the  future  to  analyze  the  continued 
viability  of  the  carrier.  DOT  reviews 
three  areas  of  a  carrier's  operation:  (1) 
The  qualifications  of  its  management 
team,  (2)  its  disposition  to  comply  with 
laws  and  regulations,  and  (3)  its 
financial  posture.  DOT  must  determine 
whether  or  not  a  carrier  has  sufficient 
financial  resources  to  conduct  its 
operations  without  imposing  imdue  risk 
on  the  traveling  public.  Moreover,  once 
a  carrier  is  operating,  DOT  is  required 
to  monitor  its  continuing  fitness. 

Senior  DOT  officials  must  be  kept 
fully  informed  as  to  all  current  and 
developing  economic  issues  affecting 
the  airline  industry.  In  preparing 
financial  conditions  reports  or  status 
reports  on  a  particular  airline,  financial 


and  traffic  data  are  analyzed.  Briefing 
papers  may  use  the  same  information. 

War  Air  Service  Program  (Emergency 
Preparedness) 

Under  the  War  Air  Service  Program 
(WASP),  FAA  develops  an  official 
airline  guide  to  establish  air  carrier 
boarding  priorities  in  the  event  of  a 
national  emergency.  The  inventory  of 
aircraft  available  for  WASP  equals  the 
total  aircraft  fleet  operated  by 
certificated  air  carriers  less  the  number 
of  the  largest  wide-body  aircraft  that  are 
allocated  to  the  Civil  Reserve  Aircraft 
Fleet  Program.  Data  on  air  carrier 
aircraft  inventories,  plus  interim 
updates  of  acquisitions  and  retirements 
are  used  to  assess  the  air  transportation 
capabilities  of  the  U.S.  airline  industry. 
This  assessment  is  used  in  developing     , 
plans  for  emergency  utilization  of  U.S. 
airline  industry  aircraft  and  resources  in 
the  event  of  a  national  emergency  and/ 
or  mobilization. 

Air  Transportation  Safiety  and  System 
Stabilization  Act 

DOT  is  using  Form  41  financial  data 
to  establish  benchmarks  to  assess  the 
reasonableness  of  air  carrier  claims 
under  the  Stabilization  Act. 

Donald  W.  Bright, 

Assistant  Director.  Airline  Information. 

Bureau  of  Transportation  Statistics. 

IFR  Doc.  02-1158  Filed  1-15-02;  8:45  am) 

BHJJNG  CQOE  4910-fE-P 


DEPARTMENT  OF  THE  TREASURY 
Intemai  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  2553 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continiiing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
2553,  Election  by  a  Small  Business 
Corporation. 

DATES:  Written  comments  should  be 
received  on  or  before  March  18.  2002,  to 
be  assiued  of  consideration. 
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ADDRESSES:  Direct  all  written  comments 
to  George  Freeiand,  Internal  Revenue 
Service,  room  5575, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Election  by  a  Small  Business 
Corporation. 

OMB  Number:  1545-0146. 

Form  Number:  2553. 

Abstract:  Form  2553  is  filed  by  a 
qualifying  corporation  to  elect  to  be  an 
"S"  Corporation  as  defined  in  Internal 
Revenue  Code  section  1361.  The 
information  obtained  is  necessary  to 
determine  if  the  election  should  be 
accepted  by  the  IRS.  When  the  election 
is  accepted,  the  qualifying  corporation 
is  classified  as  an  "S"  Corporation  and 
the  corporation's  income  is  taxed  to  the 
shareholders  of  the  corporation. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Affected  Public:  Businesses  and 
Farms. 

Estimated  Number  of  Respondents: 
500,000. 

Estimated  Time  Per  Respondent:  15 
hrs.,  29  min. 

Estimated  Total  Annual  Burden 
Hours:  7.745,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 


information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  othfer  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piu'chase  of  services 
to  provide  information. 

Approved:  January  5,  2002. 
George  Freeiand, 
IRS  Reports  Clearance  Officer. 
IFR  Doc.  02-896  Filed  1-15-02;  8:45  am] 
BILUNG  CODE  483O-01-P 


DEPARTMENT  OF  THE  TREASURY 

United  States  Mint 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  United 
States  Mint  within  the  Department  of 
the  Treasury  is  soliciting  comments 
concerning  the  United  States  Mint 
Generic  Clearance  Package  for  OMB. 

Written  comments  should  be  received 
on  or  before  March  18,  2002,  to  be 
assured  of  consideration.  Direct  all 
written  comments  to  Philip  Neisser, 
Acting  Director,  Office  of  Business 
Alignment,  United  States  Mint,  801  9th 
Street,  NW.,  Washington,  DC  20220; 
202.772.7323; 
Pneissei@usmint.treas.gov. 

Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Melissa  Ferring, 
Conmiunications  Specialist,  Office  of 
Business  Alignment,  United  States 
Mint,  801  9th  Street,  NW.,  Washington, 
DC  20220;  202.772.7320; 
Mferring@usmint.treas.gov. 

SUPPLEMENTARY  INFORMATION: 

Title:  United  States  Mint  Generic 
Clearance  Package. 

OAfB  Number:  1525-0012. 

Abstract:  This  is  a  request  for  a 
reinstatement  of  a  three  year  Generic 
Clearance  to  conduct  customer 
satisfaction  surveys  for  the  United 
States  Mint. 


Current  Actions:  The  United  States 
Mint  conducts  customer  service  surveys 
and  focus  groups  to  determine  the  level 
of  satisfaction  from  the  Mint  customers. 
These  actions  allow  the  Mint  access  to 
the  needs  and  desires  of  customers  for 
futiu^  products  and  more  efficient, 
economical  services.  The  United  States 
Mint  currently  has  a  Generic  Clearance 
with  OMB  which  allows  expedition  of 
the  customer  satisfaction  surveys  and 
focus  groups.  The  United  States  Mint  is 
requesting  another  three  year 
reinstatement  of  this  Generic  Clearance. 

Type  of  Review:  This  is  a 
Reinstatement  submission,  with  the 
only  changes  being  that  the  necessary 
survey  requests  are  far  fewer  than  in  the 
past  three  years. 

Affected  Public:  The  affected  public 
includes  the  serious  and  casual 
numismatic  collectors,  dealers  and 
people  in  the  numismatic  business  and 
the  general  public  or  one  time  only 
customers. 

Estimated  Number  of  Respondents: 
The  estimated  number  of  respondents 
for  the  next  three  years  is  10,390.  With 
a  total  estimated  number  of  burden 
hours  of  4,659. 

Estimated  Total  Annual  Burden 
Hours:  The  estimated  number  of  annual 
burden  hours  is  1,553. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  coUectiwi  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  4,  2002. 
Philip  Neisser, 

Acting  Director,  Office  of  Business  Alignment, 
United  States  Mint. 

(FR  Doc.  02-1072  Filed  1-15-02;  8:45  am] 
BNJJNQ  COOe  4S10-37-M 
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Environmental 
Protection  Agency 


40  CFR  Part  63 

Clarifications  to  Existing  National 
Emissions  Standards  for  Hazardous  Air 
Pollutants  Delegations'  Provisions; 
Proposed  Rule 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFR  Partes 

[FRL-7122-3] 
RIN206e-AJ26 

Clarifications  to  Existing  National 
Emissions  Standards  for  Hazardous 
Air  Pollutants  Delegations'  Provisions 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  amendments. 

SUKMARY:  As  part  of  the  section  112(1), 
"Approval  of  State  Programs  and 
Delegation  of  Federal  Authorities" 
rulemaking  process,  EPA  (we)  agreed  to 
clarify  which  portions  of  the  existing 
national  emission  standards  for 
hazardous  air  pollutants  (NESHAP) 
contain  authorities  that  can  be  delegated 
to  State.  Local,  and  Tribal  (S/L/T) 
agencies  (September  14,  2000).  Today's 
rulemaking  clarifies  which  parts  of  the 
existing  NESHAP  can  be  delegated  to  S/ 
L/T  agencies  by  adding  or  modifying  a 
section  in  each  NESHAP  to  describe  the 
authorities  that  can  be  delegated  to  S/L/ 
T  agencies  and  those  that  must  be 
retained  by  us.  In  addition,  to  further 
clarify  which  portions  of  the  NESHAP 
are  delegable,  some  NESHAP  standards 
sections  were  slightly  reorganized  or 
rephrased  to  separate  delegable  bom 
non-delegable  authorities.  These 
clarifications  do  not  change  any 
substantive  NESHAP  requirements  for 
indiistrial  sources.  This  action  does  not 
reopen  any  of  the  other  requirements  in 
these  NESHAP,  nor  are  we  accepting 
comments  beyond  the  scope  of  this 
proposal.  j 

DATES:  Comments.  Submit  comments  on 
or  before  March  18,  2002. 

Public  Hearing.  Ijf  anyone  contacts 
EPA  requesting  to  speak  at  a  public 
hearing  by  February  5,  2002,  a  public 
hearing  will  be  held  on  February  15, 
2002. 

AOORESSES:  Comments.  Written 
comments  should  be  submitted  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102),  Attention:  Docket  No.  A- 
2000-57,  Room  M-1500,  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20460.  The  EPA 
requests  that  a  separate  copy  also  be 
sent  to  Ms.  Pam  Smith,  USEPA  OAQPS/ 
ITPID  (C339-03),  Research  Triangle 
Park,  North  Carolina  27711.  telephone 
number  (919)  541-0641,  facsimile  (919) 
541-5509  or  e-mail  smith.pam@epa.gov. 

Public  Hearing.  If  a  public  hearing  is 
held,  it  will  be  held  at  10  a.m.  in  the 


EPA's  Ofiice  of  Administration's 
Auditorium  in  Research  Triangle  Park, 
North  Carolina,  or  at  an  alternate  site 
nearby. 

Docket.  Docket  No.  A-2000-57 
contains  supporting  information  used  in 
developing  the  standards.  The  docket  is 
located  at  the  U.S.  Environmental 
Protection  Agency,  401  M  Street,  SW., 
Washington,  DC  20460  in  room  M-1500, 
Waterside  Mall  (ground  floor),  and  may 
be  inspected  from  8:30  a.m.  to  5:30  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  DriscoU,  USEPA  OAQPS/ITPID 
(C339-Q3),  Research  Triangle  Park, 
North  Carolina  27711,  telephone  (919) 
54 1-5 1 35 ,  or  electronic  mail  at 
driscoll.tom@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments.  Comments  and  data  may  be 
submitted  by  electronic  mail  (e-mail)  to: 
a-and-r-docket@epa.gov.  Electronic 
comments  must  be  submitted  as  an 
ASCII  file  to  avoid  the  use  of  special 
characters  and  encryption  problems  and 
will  also  be  accepted  on  disks  in 
WordPerfect®  version  5.1,  6.1,  or  Corel® 
8  file  format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number  (Docket  No.  A-2000- 
57).  No  confidential  business 
information  (CBI)  should  be  submitted 
by  e-mail.  Electronic  comments  may  be 
filed  online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  Attention:  Docket  Center, 
4930  Old  Page  Rd.,  Building  C,  Room 
530A,  Research  Triangle  Park,  NC 
27709.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  the 
EPA,  the  inframation  may  be  made 
available  to  the  public  without  further 
notice  to  the  commenter. 

Public  Hearing.  Persons  interested  in 
presenting  oral  testimony  or  inquiring 
as  to  whether  a  hearing  is  to  be  held 
should  contact,  Ms.  Pam  Smith,  USEPA 
OAQPS/ITPID  (C339-03),  Research 
Triangle  Park,  North  Carolina  27711, 
telephone  number  (919)  541-0641  at 
least  2  days  in  advance  of  the  public 
hearing.  Persons  interested  in  attending 


the  public  hearing  must  also  call  Ms. 
Smith  to  verify  the  time,  date,  and  . 
location  of  the  hearing.  The  public 
hearing  will  provide  interested  parties 
the  opportunity  to  present  data,  views, 
or  arguments  concerning  these  proposed 
emission  standards. 

Docket.  The  docket  is  an  organized 
and  complete  file  of  all  the  information 
considered  by  the  EPA  in  the 
development  of  this  rulemaking.  The 
docket  is  a  dynamic  file  because 
material  is  added  throughout  the 
rulemaking  process.  The  docketing 
system  is  intended  to  allow  members  of 
the  public  and  industries  involved  to 
readily  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process.  Along  with 
the  proposed  and  promulgated 
standards  and  their  preambles,  the 
contents  of  the  docket  will  serve  as  the 
record  in  the  case  of  judicial  review. 
(See  secUon  307(d)(7)(A)  of  the  Clean 
Air  Act  (Act).)  The  regulatory  text  and 
other  materials  related  to  this 
rulemaking  are  available  for  review  in 
the  docket  or  copies  may  be  mailed  on 
request  boia  the  Air  Docket  by  calling 
(202)  260-7548.  A  reasonable  fee  may 
be  charged  for  copying  docket  materials. 

Worldwide  Web  (WWW).  In  addition 
to  being  available  in  the  docket^  ap 
electronic  copy  of  these  proposed 
amendments  are  also  available  on  the 
WWW  through  the  Technology  Transfer 
Network  (nHN).  Following  signature,  a 
copy  of  the  amendments  will  be  posted 
on  the  TTN's  policy  and  guidance  page 
for  newly  proposed  or  promulgated 
rules  http://www.epa.gov/ttn/oarpg.  The 
TIN  provides  information  and 
technology  exchange  in  various  areas  of 
air  poUution  control.  If  more 
information  regarding  accessing  the 
TTN  is  needed,  call  the  TTN  HELP  line 
at  (919) 541-5384. 

Regulated  Entities.  Entities  potentially 
affected  by  this  rule  are  S/L/T  agencies 
that  voluntarily  request  delegation  of 
section  112  rules,  emissions  standards, 
or  requirements.  The  procedures  and 
criteria  for  requesting  and  receiving 
delegation  are  in  §  63.90  through 
§  63.97.  excluding  §  63.96,  of  40  CFR  63 
subpart  E.  Facilities  that  are  subject  to 
the  individual  subparts  proposed  for 
modification  should  not  be  affected  by 
the  proposed  dianges,  which  clarify  the 
delegation  reqtiirements  between  EPA 
and  the  S/L/T  agencies. 

Outline.  The  information  presented  in 
this  preamble  is  organized  as  follows: 

I.  Background 

A.  How  do  we  delegate  section  112 
standards  to.  you? 

B.  When  a  standard  is  delegated,  can  you 
change  any  of  the  requirements? 

C.  What  is  the  purpose  of  this  rulemaking? 
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D.  What  are  the  types  of  changes  proposed? 

E.  Do  these  clarifications  change  any 
substantive  requirements  to  sources? 

F.  Why  do  we  need  a  consistent 
"Implementation  and  Enforcement" 
section  in  each  NESHAP? 

G.  Once  NESHAP  are  delegated,  does  the 
S/L/T  agencies'  enforcement  authority 
replace  EPA's  authority? 

H.  Does  today's  rulemaking  affect  prior 
delegations  of  these  part  63  NESHAP 
(maximum  achievable  control 
technology  (MACT)  standards)? 

II.  Overview  of  Proposed  Changes 

A.  What  categories  of  changes  are  we 
proposing? 

B.  What  clarifications  have  we  made  to 
individual  subparts?  , 

III.  Administrative  Requirements 

A.  Docket 

B.  Executive  Order  12866 — Regulatory 
Planning  and  Review 

C.  Executive  Order  13132— Federalism 

D.  Executive  Order  13175 — Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

E.  Paperwork  Reduction  Act 

F.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq    * 

G.  Unfunded  Mandates  Reform  Act  of  1995 
H.  Executive  Order  1 3045— Protection  of 

Children  from  Environmental  Health 

Risks  and  Safety  Risks 
I.  National  Technology  Transfer  and 

Advancement  Act  of  1995 
J.  Executive  Order  13211— Energy  Effects 

I.  Background 

A.  How  Do  We  Delegate  Section  112 
Standards  to  You? 

The  requirements  in  40  CFR  part  63, 
subpart  E  provide  a  framework  for  you, 
the  S/L/T  agencies,  to  request  and 
receive  delegation  of  the  NESHAP  we, 
EPA,  develop  under  section  112  of  the 
Act.  Once  you  accept  delegation,  you 
are  responsible  for  implementing  and 
enforcing  the  NESHAP  for  sources  in 
yoiu  jiuisdiction. 

B.  When  a  Standard  Is  Delegated,  Can 
You  Change' Any  of  the  Requirements? 

In  addition  to  the  overall 
implementation  and  enforcement 
autiiority  conferred  by  the  delegation, 
there  are  separate  parts  of  each  section 
112  requirement  that  we  cannot  delegate 
to  you.  Each  individual  NESHAP,  for 
example,  contains  requirements  that  are 
considered  the  standards'  and  are, 
therefore,  not  delegable  in  terms  of  you 
making  changes  to  them.  Because  the 
Administrative  Procedures  Act  requires 
us  to  approve  alternative  emission 
limitations  or  control  requirements 
through  Federal  rulemaldng,  we  cannot 
delegate  our  rulemaking  authority  to 
you.  More  specifically,  any  requests  by 
sources  for  alternative  standards  must 
be  considered  by  us  and  acted  upon  in 


a  notice  and  comment  rulemaking. 
Additionally,  we  cannot  delegate 
authorities  that  may  alter  the  stringency 
of  the  standard,  that  require  Federal 
oversight  for  national  consistency  or 
that  may  require  Federal  rulemaking. 
Generally,  requests  by  you  to  revise 
standards  for  the  source  category  (or 
portions  thereof)  must  be  addressed 
through  the  subpart  E  rulemaking 
process  for  alternative  standards.  Please 
note  that  nothing  in  the  section  or  this 
rulemaking  usurps  your  authority  to 
have  more  stringent  state  program 
requirements,  such  as  more  stringent 
emission  limitations,  apply  to  sources 
subject  to  NESHAP. 

However,  the  authorities  in  other 
sections  of  the  rules  may  be  delegable, 
and  approval  of  alternatives  to  these 
requirements  may  be  exercised  by  you, 
once  you  have  been  delegated  the 
NESHAP  through  subpart  E  (straight 
delegation,  §63.91).  Similar  authorities 
may  also  be  in  the  40  CFR  part  63, 
subpart  A  General  Provisions,  which  are 
incorporated  into  the  majority  of  the 
NESHAP,  and  they  contain  provisions 
for  the  consideration  of  alternatives  to 
testing,  monitoring,  reporting,  and 
recordkeeping  requirements  on  a  case- 
by-case  basis.  Section  63.91(g)(l)(i)  of  40 
CFR  part  63,  subpart  E  further  clarifies 
that  "Category  I "  changes,  including 
minor  and  intermediate  changes  to 
testing,  monitoring,  recordkeeping,  and 
rei^rting  requirements  may  be 
considered  and  approved  by  delegated 
S/L/T  agencies.  There  are  similar 
discretionary  authorities,  to  those 
mentioned  directly  above,  in  each 
NESHAP  that  may  also  be  delegated  to 
you.  Please  note,  each  NESHAP  being 
revised  in  today's  rulemaking  will 
describe  those  authorities  that  will  be 
retained  by  EPA.  All  other  authorities  in 
those  NESHAP  are  delegable  to  S/L/Ts. 

C.  What  Is  the  Purpose  of  This 
Rulemaking? 

As  a  part  of  the  large  regulatory  and 
policy  effort  to  clarify  and  streainline 
delegation  of  part  63  requirements,  we 
agreed  to  clarify  which  portions  of  the 
existing  40  CFR  part  63  NESHAP 
contain  authorities  that  can  be  delegated 
to  you  (65  FR  55810).  In  order  to 
achieve  this  objective,  we  are  proposing 
slight  changes  to  many  of  the  existing 
NESHAP.  These  clarifications  will  allow 
you  to  approve  alternatives  to  the 
delegable  authorities,  including  category 
I  authorities  listed  in  §  63.91(g)(i), 
instead  of  requiring  a  rulemaking  by  the 
EPA  to  approve  the  site-specific 
alternatives.  Many  of  the  existing 
NESHAP  lack  a  clear  delegation  section 
which  this  proposal  would  remedy. 


This  is  also  an  opportunity  to  make 
the  format  of  the  existing  NESHAP  more 
consistent  with  the  format  used  for 
NESHAP. 

D.  What  Are  the  Types  of  Changes 
Proposed? 

The  existing  NESHAP  were 
promulgated  before  we  developed  a 
consistent  rule  format,  so  each  one  has 
a  slightly  different  format.  Due  to  these 
inconsistencies,  each  NESHAP  may 
need  one  or  more  clarifications,  listed 
below,  to  ease  delegation: 

•  Addition  or  modification  of  a 
section  (Implementation  and 
Enforcement)  in  each  NESHAP 
describing  the  authorities  that  can  be 
delegated  to  you  and  those  that  must  be 
retained  by  us. 

•  Reorganization  of  the  standards 
sections  in  NESHAP  to  separate 
compliance  assurance  measures  from 
actual  standards. 

•  Minor  rephrasing  of  work  practices 
and  other  standards  developed  under 
the  authority  of  section  1 12(h)  of  the  Act 
to  allow  approval  of  delegable  testing, 
monitoring,  reporting,  and 
recordkeeping  authorities  by  S/L/Ts  and 
without  rulemaking  by  us. 

E.  Do  These  Clarifications  Change  Any 
Substantive  Requirements  to  Sources? 

None  of  these  clarifications  change 
any  substantive  requirements  for 
sources  subject  to  these  subparts.  These 
clarifications  are  intended  only  to  allow 
you  to  clearly  identify  which  authorities 
you  may  be  delegated  through  40  CFR 
part  63,  subpart  E.  As  stated  earlier,  we 
are  not  accepting  comment  on  any  other 
provision  of  these  subparts  that  is 
outside  the  scope  of  this  proposal. 

F.  Why  Do  We  Need  a  Consistent 
"Implementation  and  Enforcement" 
Section  in  Each  NESHAP? 

We  recognized  a  need  for  more 
consistent'formats  between  the 
standards,  primarily  because  more  than 
one  NESHAP  may  apply  to  an 
individual  facility.  Consistent  NESHAP 
formats  will  help  you  write 
comprehensive  permits  for  these 
soiuces  and  allow  owners  and  operators 
to  focus  on  one  rather  than  multiple 
regulatory  formats.  Consistent  formats 
will  also  aid  in  determining  compliance 
within  soiuces;  especially  those 
facilities  that  are  subject  to  more  than 
one  NESHAP.  Therefore,  we  developed 
a  straightforward  format  which  we  are 
now  using  in  NESHAP  to  address  these 
concerns  and  enhance  the  readability  of 
the  rules.  We  recognized  that  the  format 
should  include  a  section  to  describe  the 
authorities  for  which  you  are  allowed  to 
approve  alternatives  to  a  NESHAP  once 
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you  have  received  delegation  of  the 
standard.  This  section  is  tenned 
"Implementation  and  Enforcement." 

Many  existing  NESHAP  do  not 
currently  contain  a  section  explaining 
which  authorities  must  be  retained  by 
EPA  and  which  can  be  delegated  to  S/ 
L/T  agencies,  hi  other  instances,  the 
NESHAP  contain  an  explanation  of 
these  authorities  in  a  section  tenned 
"Delegation  of  Authority"  which  vary 
widely  in  form  and  in  content.  We  are 
proposing  to  amend  both  the  existing 
subparts  that  do  contain  and  those  that 
do  not  contain  delegation  provisions  in 
today's  rulemaking.  We  have 
incorporated  an  "Implementation  and 
enforcement"  section  into  the  NESHAP 
that  do  not  already  contain  such  a 
section.  As  mentioned  above,  we 
revised  the  delegation  provisions  in 
subparts  that  currently  contain  a 
"Delegation  of  Authority"  section  to 
conform  with  the  "Implementation  and 
enforcement"  section  format. 

G.  Once  NESHAP  Are  Delegated,  Does 
the  S/L/T  Agencies'  Enforcement 
Authority  Replace  EPA 's  Authority? 

Throughout  this  preamble,  we  state 
that  once  NESHAP  are  delegated  to  you, 
then  you  will  have  the  authority  to 
implement  and  enforce  those  rules  for 
sources  in  your  jurisdiction.  However, 
nothing  in  this  language  is  intended  to 
suggest  that  yoin  enforcement  agencies 
have  replaced  our  Federal  authority  to 
enforce  and  implement  those  rules.  We 
remain  partners  with  you  in  enforcing 
the  NESHAP. 

H.  Does  Today's  Rulemaking  Affect 
Prior  Delegations  of  These  Part  63 
NESHAP  (MACT  Standards)? 

In  many  cases,  yeu  have  already 
accepted  delegation  of  these  NESHAP 
and,  consequently,  you  are  currently 
implementing  and  enforcing  them.  We 
do  not  believe  that  today's  rulemaking 
adversely  affects  existing  delegations  of 
these  NESHAP  to  you.  For  the  most 
part,  today's  rulemaking  clarifies  which 
of  the  authorities  in  each  existing 
NESHAP  can,  and  cannot,  be  delegated 
to  you,  so  that  you  can  approve  or 
disapprove  alternative  requirements. 

In  all  prior  delegations,  specific 
authorities  in  the  NESHAP  were 
generally  not  identified  as  being 
delegated.  Instead,  the  NESHAP  have 
been  generally  delegated  in  their 
entirety.  For  example,  when  our 
Regional  Offices  delegate  a  NESHAP  or 
MACT  standard  through  straight 
delegation  (see  65  FR  55810,  September 
14,  2000)  to  a  S/L/T,  they  reference  the 
whole  NESHAP.  such  as  Subpart  M— 
National  Perchloroethylene  Air 
Emission  Standards  for  Dry  Cleaning 


Facilities,  in  any  rulemaking  or 
documents.  They  usually  do  not 
reference  a  particular  authority  within 
the  NESHAP.  such  as  §  63.324(d). 
"[Ejach  owner  or  operator  of  a  dry 
cleaning  facility  shall  keep  receipts  of 
perchloroethylene  purchases  *  *  *"  in 
any  delegation.  Therefore,  today's 
rulemaking  will  not  affect  your  existing 
part  63  NESHAP  delegation. 

Potential  issues  may  occiu  where  you 
have  already  acted  on  the  authorities 
you  believed  you  had  been  delegated. 
For  example,  in  Subpart  HH.  the 
delegation  of  authority  paragraph  in 
§  63 . 7  76  does  not  withhold  the 
delegation  of  any  of  the  standards' 
sections.  Therefore,  you  may  have 
exercised  the  authority  to  approve 
alternative  emissions  controls  or 
limitations  in  this  example.  As 
mentioned  above,  you  cannot  approve 
alternatives  to  NESHAP's  emissions 
controls  or  limitations  because  they 
must  be  established  through  national 
rulemaking.  Only  we  can  approve 
alternatives  to  emissions  controls  or 
limitations  through  national 
rulemaking. 

If  you  have  inadvertently  approved 
alternatives  to  NESHAP's  emissions 
controls  or  limitations  for  a  specific 
soiuce,  then  the  appropriate  EPA 
Regional  Office  must  be  notified  of  this 
approval.  Oiu  Regional  Office  will  then 
work  with  you  and  oui  Office  of  Air 
Quality  Planning  and  Standards,  Office 
of  Enforcement  and  Compliance 
Assurance,  and  Office  of  General 
Counsel  to  reevaluate  the  alternative 
through  §  63.6  or  the  provisions  in  40 
CFR  part  63,  subpart  E.  If  you  have  any 
questions  regarding  inadvertent 
approvals,  please  contact  your 
appropriate  EPA  Regional  Office. 

n.  Overview  of  Proposed  Changes 

A.  What  Categories  of  Changes  Are  We 
Proposing? 

1.  Adding  an  "Implementation  and 
Enforcement"  Section 

The  first  category  of  changes  involves 
adding  a  section  that  describes  non- 
delegable authorities  or  changing 
current  delegation  sections  to  conform 
to  a  consistent  format.  The  new 
"Implementation  and  enforcement" 
sections  cite  the  rule  sections  or 
requirements  for  which  you  may  not 
approve  alternatives  (i.e.,  non-delegable 
authorities).  The  authority  to  make 
changes  to  those  sections  or 
requirements  is  retained  by  us  and 
includes  the  authority  to  approve  any 
alternatives  to  emissions  standards; 
including  their  applicability 
requirements.  Conversely,  any  authority 
not  expressly  reserved  for  us,  in  these 


paragraphs,  can  be  delegated  to  you  so 
that  you  can  exercise  these  authorities. 

As  part  of  the  recent  subpart  E 
rulemaking  (65  FR  55810),  we  have 
clarified  which  of  the  specific  General 
Provisions  authorities  regarding 
alternative  requirements  could  not  be 
delegated  to  you  because  they  would  be 
nationally  significant  or  would  alter  the 
stringency  of  an  underlying  standard 
and,  thus,  could  not  be  delegated  to  you. 
We  divided  the  General  Provisions 
discretionary  authorities  into  two 
groups,  based  upon  the  relative 
significance  of  each  type  of  decision. 
Category  I  contains  those  authorities 
which  can  be  delegated.  We  believe  that 
the  EPA  Regional  Office  retains  the 
ability  to  request  review  of  these 
decisions,  although  we  expect  that  this 
authority  will  be  exercised  infrequently. 
Category  II  contains  those  authorities 
which  cannot  be  delegated. 

In  general,  we  believe  that  where 
possible,  authority  to  make  decisions 
which  are  not  likely  to  be  nationally 
significant  or  to  alter  the  stringency  of 
the  underlying  standard,  such  as  minor 
changes  to  test  methods,  should  be 
delegated  to  those  with  the  most 
expertise  in  dealing  with  these  kinds  of 
decisions,  the  S/L/Ts;  resulting  in 
minimal  involvement  by  us.  Section 
63.91(g)(l)(i)  of  subpart  E  lists  the 
authorities  in  category  I,  i.e.,  those 
authorities  which  may  be  delegated. 

Section  63.91  (g)(2)(ii)  of  subpart  E 
lists  the  authorities  which  may  not  be 
delegated  in  Category  II,  which  includes 
those  decisions  which  generally  may 
result  in  a  change  to  the  stringency  of 
the  underlying  standard,  which  is  likely 
to  be  nationally  significant,  or  which 
may  require  a  Federal  Register  notice 
when  approving  an  alternative.  These 
authorities,  as  mentioned  previously, 
must  always  be  retained  by  us,  and 
cannot  be  delegated  to  you.  Consistent 
with  this  approach,  we  must  retain  the 
authority  to  approve  major  alternatives 
to  test  methods,  monitoring, 
recordkeeping,  and  reporting. 

With  this  proposal,  we  are  not 
requesting  comment  on  the 
appropriateness  of  our  decisions 
regarcfing  the  classification  of  General 
Provisions  authorities  into  Category  I  or 
n.  That  decision  was  recently  finalized 
(65  FR  55810)  based  on  public  comment 
and  internal  discussion.  However,  the 
changes  proposed  today  in  the 
individual  subparts  reference  the 
subpart  E  classifications  to  ensine  that 
they  conform  with  this  similar 
framework.  We  are  requesting  comment 
on  whether  the  individual  provisions  in 
the  existing  subparts  are  appropriately 
included  in  this  framework  or  whether 
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there  are  subpart-specific  reasons  for  an 
alternative  sdieme. 

2.  Reorganijdng  Sections  To  Separate 
Compliance  Assiuance  Measures  From 
Actual  Standards 

The  NESHAP  contain  two  n^ajor  types 
of  requirements:  standards  and 
delegable  requirements.  The  standards 
are  tite  essential  requirements  that 
implement  EPA's  authority  under  the 
Act  to  establish  hazardous  air  pollutant 
(HAP)  emission  standards.  These 
standards  may  be  emission  limitations 
(emission  limits,  operating  limits, 
opacity  limits,  and  visible  emission 
limits)  and/or  work  practice  standards 
(design,  equipment,  work  practices,  and 
operational  standards).  The  authority  to 
approve  alternatives  to  any  of  the 
promulgated  standards  must  be  retained 
by  us.  Requirements  that  are  essential  to 
ensining  that  the  standards  are  achieved 
as  EPA  intended,  such  as  applicability 
requirements  and  compliance  dates,  are 
also  retained. 

The  delegable  requirements  are  also 
essential,  but  they  offer  some  flexibility 
in  their  implementation.  For  example, 
you  can  approve  minor  and 
intermediate  changes  to  testing, 
monitoring,  reporting,  and 
recordkeeping  provisions,  as  long  as 
they  are  at  least  as  stringent  as  EPA 
requirements.  For  example,  a  source 
may  request  to  inspect  air  pollution 
control  equipment  on  a  different 
schedule  than  that  contained  in  the  nde 
for  source-specific  reasons.  An 
alternative  inspection  scheme  may  be 
accepted  if  the  proposed  schedule  meets 
the  intent  of  the  original  requirements  to 
ensure  the  equipment  is  inspected 
regularly  and  repaired  in  a  timely 
fashion. 

In  another  instance,  a  source  may 
wish  to  submit  reports  to  coincide  with 
the  schedule  of  other  required  reports. 
A  change  in  the  schedule  for  submission 
of  reports  would  be  considered  a  minor 
change  to  reporting,  and  the  authority  to 
approve  these  types  of  minor  changes  is 
one  which  can  be  delegated  to  the  S/L/ 
T  agencies. 

In  other  cases,  the  S/L/T  agency  is 
given  authority  to  make  changes  in  the 
implementation  of  a  requirement,  but 
not  to  change  the  actual  requirement 
itself.  For  example,  some  NESHAP 
require  operation  and  maintenance 
plans.  Here  the  S/L/T  agency  is  given 
the  authority  to  approve  some  changes 
in  the  content  of  the  plan,  but  does  not 
have  the  authority  to  waive  the 
requirement  that  the  plan  must  be 
created  and  followed.  Additionally, 
some  newly  named  operation  and 
maintenance  sections  contain 
provisions  which  are  similar  to  work 


practices,  in  that  they  can  potentially 
affect  emissions,  such  as  the 
requirement  to  operate  and  maintain  the 
source's  equipment  in  keeping  with 
good  air  pollution  control  practices,  or 
the  requirement  to  correct  malfunctions 
as  soon  as  practicable.  You  may  not 
approve  alternatives  that  are  less 
stringent  than  the  criteria  outlined  in 
the  subpart.  However,  you  may  require 
more  stringent  provisions,  such  as  not 
permitting  excess  emissions  dining 
malfunctions  at  all.  Where  an  operations 
and  maintenance  plan  is  required,  it 
usually  allows  the  source  considerable 
latitude  in  designing  the  plan,  so  long 
as  the  plan  meets  certain  criteria.  You 
may  approve  alternatives  to  the  plan 
that  are.  more  stringent  than  the  criteria 
listed,  but  you  may  not  approve 
elimination  of  major  criteria,  such  as 
specifying  the  process  and  control 
system  monitoring  equipment. 

As  a  second  example,  most  NESHAP 
include  requirements  to  monitor  certain 
specified  control  equipment  operating 
parameters  and  to  set  enforceable 
operating  limits  for  these  same 
parameters  based  on  data  from  the 
performance  test.  In  this  case,  the  S/L/ 
T  may  be  delegated  the  authority  to 
approve  changes  to  the  ranges  for  the 
operating  limits  based  on  new 
performance  test  data  and/or  other 
relevant  information  submitted  by  the 
source.  However,  we  retain  the 
authority  to  approve  modifications  to 
requirements  affecting  which 
parameters  are  monitored  (e.g..  EPA 
would  approve  appropriate  parameters 
to  monitor  for  a  control  device  not 
addressed  in  a  NESHAP). 

A  more  detailed  discussion  and 
additional  examples  of  changes  that 
may  be  made  to  the  delegable 
requirements  are  presented  in  the  , 
preambles  to  the  proposed  and  final 
subpart  E  rule  (64  FR  1880)  and  (65  FR 

55822). 

In  most  NESHAP,  the  non-delegable 
authorities  and  the  delegable  authorities 
are  separated  into  different  sections  of 
the  rule.  However,  in  a  few  NESHAP, 
these  authorities  are  mixed  within  a 
single  section;  in  the  standard  section  in 
some  NESHAP.  In  this  case,  we 
identified  and  separated  out  (where 
possible)  the  paragraphs  that  contain 
requirements  for  which  you  may  not 
approve  alternatives  in  the 
"Implementation  and  enforcement" 

section. 

In  other  situations,  the  delegable  and 
non-delegable  authorities  are  not  clearly 
separated  into  different  sections  or  into 
different  paragraphs  within  a  standards 
section.  In  these  cases,  we  have 
Testructined  the  standards  sections  to 
separate  the  delegable  and  non- " 


delegable  authorities.  This  restructiuing 
was  accomplished  by  moving  the 
delegable  authorities  to  more 
appropriate  sections  of  the  rule,  such  as 
"Monitoring  requirements"  or 
"Recordkeeping  requirements"  sections. 
As  a  result,  the  "Implementation  and 
enforcement"  section  more  clearly 
shows  which  authorities  you  may  not  be 
delegated  by  simply  listing  the  sections 
containing  those  authorities. 

3.  Proposing  Minor  Work  Practices' 
Amendments  To  Allow  Approval  of 
Alternatives  Without  EPA  Rulemaking 

In  some  MACTs,  provisions  for  which 
you  could  or  should  have  the  authority 
to  approve  alternatives  are  written  in  a 
way  that  precludes  you  bom  approving 
alternatives  to  these  practices.  Authority 
to  approve  alternatives  to  work  practice 
standards  or  any  other  emission 
limitation  established  under  section 
112(d)  or  (h)  of  the  Act  cannot  be 
delegated  to  you.  However,  some  work 
practice  requirements  could  be  written 
more  broadly  to  allow  alternative 
practices  to  be  implemented  or  these 
vork  practice  requirements  could  be 
written  to  expressly  state  that  you  may 
approve  alternative  practices. 

We  have  rewritten  these  work  practice 
standards,  where  possible,  to 
specifically  state  diat  you  have  the" 
authority  to  approve  equivalent  or  more 
stringent  alternative  compliance 
assurance  measures.  The  sections 
containing  these  requirements  are  not 
listed  as  authorities  retained  by  us  in 
the  implementation  and  enforcement 
section.  These  kinds  of  changes  are 
necessary  only  for  a  small  number  of 
subparts. 

An  example  of  the  need  for  broader 
flexibility  in  these  requirements  is 
presented  in  subpart  GG,  the  Aerospace 
NESHAP.  This  subpart  includes  a 
requirement  that  solvent-laden  rags  be 
stored  in  closed  containers  with  tight- 
fitting  lids.  This  requirement  prohibits 
the  use  of  other  methods  for  storing 
solvent-laden  rags  to  prevent  HAP 
emissions,  such  as  storing  them  in  a 
room  that  is  vented  to  a  control  device. 
This  practice  may  be  as  effective  as  the 
use  of  a  closed  container.  However,  as 
subpart  GG  is  currently  written,  sources 
must  apply  to  our  Office  of  Air  Quality 
Planning  and  Standards  to  have  such  an 
alternative  work  practice  approved  as 
equivalent.  In  turn,  we  must  approve 
this  alternative  work  practice  through 
rulemaking.  In  this  and  other  instances 
where  this  rulemaking  procedure  does 
not  seem  necessary,  we  have  rephrased 
the  work  practice  standard  to 
specifically  state  that  S/L/T  agencies 
may  determine  whether  alternatives  are 
equivalent. 
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B.  What  Clarifications  Have  We  Made  to 
Individual  Subparts? 

1.  Subpart  F,  National  Emission 
Standards  for  Organic  Hazardous  Air 
Pollutants  From  the  Synthetic  Organic 
Chemical  Manufactiu-ing  Industry 

Subpart  F  contains  the  primary  MACT 
standaods  of  the  Hazardous  Organic 
NESHAP  (HON).  This  regulation  is  one 
subpart  in  a  group  of  subparts  that  make 
up  the  HON  regulation,  where  each 
subpart  regulates  a  group  of  emission 
points.  These  imit-specific  subparts 
were  written  to  collectively  regulate  the 
production  of  300  defined  organic 
chemicals,  but  have  subsequently  been 
used  as  a  reference  in  other  MACT 
regulations  for  some  requirements. 
Therefore,  for  cross-referencing  and 
delegation  purposes,  it  is  important  for 
each  of  these  subparts  to  have  adequate 
separation  of  delegable  versus  non- 
delegable authorities  and  to  have 
delegation  provisions  that  are  specific  to 
each  subpart. 

In  some  instances,  this  regulation  is 
not  clear  about  separating  delegable 
authorities.  For  example,  §63.104 
contains  monitoring  requirements 
associated  with  leak  detection  and 
repair.  However,  these  types  of 
requirements  actually  constitute  an 
integral  part  of  the  standard  in  leak 
detection  and  repair  programs.  The  leak 
detection  and  repair  requirements  of 
subpart  F  fall  into  this  category,  so  we 
are  not  proposing  to  delegate  Uiese 
authorities. 

To  clarify  which  authorities  are 
delegated,  we  have  replaced  the  existing 
delegation  paragraph  with 
"Implementation  and  enforcement" 
section  language.  These  delegation 
provisions  show  that  delegation  of 
authority  to  approve  alternatives  is  not 
given  to  S/L/T  agencies  for  the 
requirements  in  §§63.100,  63.102,  and 
63.104,  which  contain  applicability 
requirements,  general  standards,  and 
standards  for  heat  exchangers.  In 
addition,  this  rule  requires  that  affected 
sources  meet  specific  requirements  that 
are  contained  in  other  subparts.  We 
have  clarified  that  delegation  of  those 
requirements  will  occur  according  to  the 
delegation  provisions  of  the  referenced 
subparts. 

2.  Subpart  G,  HON  Standards  for 
Process  Vents,  Storage  Vessels,  Transfer 
Operations,  and  Wastewater 

Subpart  G  contains  the  HON  MACT 
standards  for  process  vents,  storage 
vessels,  transfer  operations,  and 
wastewater.  As  described  above,  it  is 
important  for  cross-referencing  and 
delegation  purposes  for  each  of  the  HON 
subparts  to  have  adequate  separation  of 


compliance  assurance  measures  from 
the  standards  and  to  have  a  delegation 
paragraph  specific  to  the  requirements 
of  each  subpart. 

In  some  instances,  this  regulation 
does  not  adequately  separate  delegable 
versus  non-delegable  authorities.  For 
example,  §§63.133-63.139  contain 
inspection  requirements  and  schedules 
for  problem  detection  and  repair. 
However,  these  types  of  requirements 
actually  constitute  an  inte^^  part  of  the 
standard  in  leak  detection  and  repair 
programs.  The  leak  detection  and  repair 
requirements  of  subpart  G  fall  into  this 
category,  so  we  are  not  proposing  to 
delegate  these  authorities. 

This  subpart  does  not  ciuxently 
contain  its  own  delegation  provisions. 
However,  §63.121  describes  procedures 
that  should  be  followed  to  request  the 
use  of  alternative  means  of  emissions 
limitation  for  storage  vessels.  Also,  the 
delegation  provisions  in  subpart  F 
address  delegation  of  some  subpart  G 
requirements.  To  clarify  which 
authorities  are  delegated,  we  propose' to 
add  "Implementation  and  enforcement" 
section  for  delegation  provisions  to  this 
subpart  in  a  new  section,  §63.153.  This 
section,  as  proposed,  indicates  that 
delegation  of  authority  to  approve 
alternatives  cannot  be  given  to  S/L/T 
agencies  for  the  requirements  in 
§§63.112-63.113,  63.119,  63.126, 
63.132-63.140,  and  63.146-63.149. 
which  contain  the  emission  standards; 
for  the  requirements  in  §  63.110  which 
contains  the  applicability  requirements 
for  this  rule;  and  §  63.150{i)(lH4), 
which  contains  requirements  to  request 
permission  to  take  credit  for  use  of  a 
control  technology  that  is  different  in 
use  or  design  bom.  the  reference  control 
technology.  To  retain  the  intent  of  the 
original  language  of  §  63.121,  the  new 
delegation  paragraph  cross-references 
the  section  identifying  the  procediires  to 
follow  in  requesting  an  alternative 
means  of  emission  limitation  for  storage 
vessels.  In  addition,  this  rule  requires 
that  affected  sources  meet  specific 
requirements  that  are  contained  in  other 
subparts.  We  have  clarified  that 
delegation  of  those  requirements  will 
occur  according  to  the  delegation 
provisions  of  the  referenced  subparts. 
Where  subpart  G  requires  that  affected 
sources  meet  specific  requirements  that 
are  contained  in  other  subparts,  but 
makes  certain  changes  to  those 
provisions,  we  have  clarified  that  those 
provisions  should  be  changed 
accordingly  and  then  delegated 
according  to  the  delegation  provisions 
of  the  referenced  subpart. 


3.  Subpart  H,  HON  for  Organic 
Hazardous  Air  Pollutants  for  Equipment 
Leaks 

Subpart  H  is  the  MACT  standard  for 
equipment  leaks  at  facilities  regulated 
by  the  HON.  As  described  above,  it  is 
important  for  cross-referencing  and 
delegation  piuposes  for  each  of  the  HON 
subparts  to  have  adequate  separation  of 
compliance  assurance  measures  firom 
the  standards  and  to  have  a  delegation 
paragraph  specific  to  the  requirements 
of  each  subpart. 

In  some  instances,  this  subpart  does 
not  adequately  separate  delegable  versus 
non-delegable  authorities.  Several 
standards  sections  contain  monitoring, 
inspection,  recordkeeping,  and 
reporting  requirements  associated  with 
leak  detection  and  repair.  However,  we 
believe  that  these  types  of  requirements 
actually  constitute  an  integral  part  of  the 
standard  in  leak  detection  and  repair 
programs.  The  leak  detection  and  repair 
requirements  of  subpart  H  fall  into  that 
category,  so  we  are  not  proposing  to 
delegate  these  authorities. 

This  subpart  does  not  have  its  own 
delegation  provisions.  To  clarify  which 
authorities  are  delegated,  we  have 
added  "Implementation  and 
enforcement"  section  in  a  new  section, 
§63.183.  The  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.160,  63.162-63.176,  and  63.178- 
63.179,  which  contain  the  applicability 
provisions,  emissions  standards, 
standards  for  quality  improvement 
programs,  and  provisions  for  alternative 
emission  limitations.  The  reader  is  also 
instructed  to  follow  the  requirements  of 
§63.177  to  request  an  alternative  means 
of  emission  limitation  for  batch 
processes  and  enclosed-vented  process 
imits. 

This  subpart  also  requires  affected 
sources  to  meet  specific  requirements 
that  are  contained  in  other  subparts.  We 
have  clarified  in  the  implementation 
and  enforcement  language  that 
delegation  of  those  requirements  will 
occur  according  to  the  delegation 
provisions  of  the  referenced  subparts. 
Where  subpart  H  requires  that  affected 
sources  meet  specific  requirements  that 
are  contained  in  other  subparts,  but 
makes  certain  changes  to  those 
provisions,  we  have  clarified  that  those, 
provisions  should  be  modified 
accordingly  and  then  delegated 
according  to  the  delegation  provisions 
of  the  referenced  subpart. 
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4.  Subpart  I,  HON  for  Certain  Processes 
Subject  to  the  Negotiated  Regulation  for 
Equipment  Leaks 

Subpart  I  is  the  negotiated  MACT 
standard  for  equipment  leaks  at 
facilities  regulated  by  the  HON.  As 
described  above,  it  is  important  for 
cross-referencing  and  delegation 
purposes  for  each  of  the  HON  subparts 
to  have  adequate  separation  of 
compliance  assurance  measures  from 
the  standards  and  to  have  a  delegation 
paragraph  specific  to  the  requirements 
of  each  subpart. 

In  some  instances,  this  subpart  does 
not  adequately  separate  compliance 
assurance  measiues  from  the  standards. 
Section  63.192,  "Standard,"  contains 
performance  test,  recordkeeping, 
reporting,  and  other  provisions  that  are 
considered  delegable.  Since  the 
paragraphs  containing  these  provisions 
are  reasonably  separable  from  the  other 
standards  in  the  section,  we  have 
Indicated  that  the  requirements  in 
paragraphs  §63.192(cHd),  (f)-{g).  and 
(kHni)  are  not  part  of  the  standard  and, 
thus,  are  delegable.  Again,  we  are  not 
changing  the  substance  of  these 
requirements  and  are,  thus,  accepting 
comments  only  on  the  delegation  of 
them. 

To  clarify  which  authorities  are 
delegated,  we  have  replaced  the  existing 
delegation  provisions'  language  with 
"Implementation  and  enforcement" 
section.  The  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.190  and  63.192(aHb),  (e),  (hHj). 
which  contain  the  applicability 
provisions  and  emissions  standards  for 
this  subpart.  In  addition,  this  subpart 
requires  that  affected  sources  meet 
specific  requirements  that  are  contained 
in  other  subparts.  In  the  implementation 
and  enforcement  language,  we  have 
clarified  that  delegation  of  those 
requirements  will  occur  according  to  the 
delegation  provisions  of  the  referenced 
subparts. 

5.  Subpart  L,  National  Emission 
Standards  for  Coke  Oven  Batteries 

Subpart  L  is  the  MACT  standard  for 
coke  oven  batteries.  To  clarify  which 
authorities  are  delegated,  we  have 
replaced  the  existing  delegation 
provisions'  language  with 
"Implementation  and  enforcement" 
section.  In  the  delegation  section,  we 
retain  the  authorities  in  §§  63.300  and 
63.302-63.308.  which  contain  the 
applicability  provisions  and  emissions 
standards  for  by-product  and 
nonrecovery  coke  oven  batteries, 
compliance  date  extensions,  coke  oven 


doors  equipped  with  sheds,  work 
practice  standards,  bypass/bleeder 
stacks,  and  collecting  mains. 

The  original  delegation  provisions 
contained  language  addressing  failure  of 
delegated  agencies  to  carry  out  required 
inspections  and  tests.  We  retained  this 
language  in  the  revised  delegation 
provisions,  but  added  language  to  it  and 
to  §63.609,  "Performance  tests  and 
procedures,"  explaining  that  the 
Administrator  may  also  withdraw 
delegation  of  authority  piusuant  to  the 
provisions  of  §  63.96. 

6.  Subpart  M,  National 
Perchloroethylene  Air  Emission 
Standards  for  Dry  Cleaning  Facilities 

Subpart  M  is  the  MACT  standard  for 
perchloroethylene  dry  cleaning 
operations.  This  subpart  does  not 
separate  delegable  authorities  from  non- 
delegable ones  in  some  instances. 
Section  63.322,  "Standards,"  contains 
inspection  and  repair  requirements  for 
equipment  leaks  in  paragraphs  {k)-(n), 
which  are  considered  delegable 
monitoring  authorities  for  this  subpart. 
Since  these  paragraphs  are  reasonably 
separable  from  the  other  standards  in 
the  section,  we  have  indicated  that  the 
requirements  in  paragraphs  (kHn)  are 
not  considered  part  of  the  standard  and, 
thus,  are  delegable  authorities. 

This  subpart  also  does  not  currently 
contain  a  delegation  section.  To  clarify 
which  authorities  are  delegated,  we 
have  added  the  "Implementation  and 
enforcement"  section  for  the  delegation 
provisions  in  a  new  section,  §  63.326. 
This  section,  as  proposed,  indicates  that 
delegation  of  authority  to  approve 
alternatives  cannot  be  given  to  S/L/T 
agencies  for  the  requirements  in 
§§  63.322{a)-(j>.  which  contain  the 
emissions  and  work  practice  standards 
for  this  rule.  This  section  also  shows 
that  delegation  of  authority  to  approve 
alternatives  is  not  given  to  S/L/T 
agencies  for  the  applicability  provisions 
in  §  63.320.  Finally,  to  retain  the  intent 
of  the  original  language  of  §  63.325, 
which  identifies  procedures  to 
demonstrate  equivalence  of  an 
alternative  control  technology,  the 
delegation  provisions  cross-reference 
the  section  that  identifies  procedures  to 
follow  in  requesting  use  of  an 
alternative  control  technology. 

7.  Subpart  N,  National  Emission 
Standards  for  Chromiiun  Emissions 
from  Hard  and  Decorative  Chromium 
Electroplating  and  Chromium 
Anodizing  Tanks 

Subpart  N  is  the  MACT  standard  for 
chromium  electroplating.  This  subpart 
does  not  separate  delegable 
requirements  from  non-delegable 


standards  in  one  instance.  Section 
§  63.342(f)  contains  operation  and 
maintenance  requirements,  which  are 
inappropriately  termed  "work  practice 
standards."  We  have  replaced  the  term 
"work  practice  standards"  with  ^ 

"operation  and  maintenance  practices" 
to  clarify  that  these  authorities  are 
delegable  requirements  rather  than 
actual  standards  and  made  similar 
conforming  changes  elsewhere  in  the 
rule,  as  needed.  Since  these  paragraphs 
are  reasonably  separable  from  the  other 
standards  in  the  section,  we  have 
indicated  that  the  authorities  in 
§  63.342(f)  are  not  considered  part  of  the 
standard  and,  thus,  are  delegable. 

This  rule  does  not  currently  contain 
delegation  provisions.  To  clarify  which 
authorities  are  delegated,  we  have 
added  "Implementation  and 
enforcement"  section  for  the  delegation 
provisions  in  a  new  section,  §63.348. 
This  section,  as  proposed,  indicates  that 
delegation  of  authority  to  approve 
alternatives  caimot  be  given  to  S/L/T 
agencies  for  the  authorities  in  §§  63.340 
and  63.342(a)-(e)  and  (g),  which  contain 
the  applicability  provisions  and  the 
emission  standards  for  hard  chromium 
electroplating  tanks,  decorative 
chromiiun  electroplating  tanks  using  a 
chromic  acid  bath  and  chromium 
anodizing  tanks,  and  decorative 
chromium  electroplating  tanks  using  a 
trivalent  chromium  bath. 

8.  Subpart  O,  Ethylene  Oxide  Emissions 
Standards  for  Sterilization  Facilities 

Subpart  O  is  the  MACT  standard  for 
the  ethylene  oxide  sterilization 
industry.  This  subpart  does  not 
currently  contain  delegation  provisions. 
To  clarify  which  authorities  are 
delegated,  we  have  added 
"Implementation  and  enforcement" 
section  for  the  delegation  provisions  in 
a  new  section,  §63.368.  This  section,  as 
proposed,  indicates  that  delegation  of 
authority  to  approve  alternatives  cannot 
be  given  to  S/L/T  agencies  for  the 
requirements  in  §§63.360  and  63.362, 
which  contain  the  applicability 
provisions  and  emission  standards  for 
this  rule. 

9.  Subpart  Q,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Industrial  Process  Cooling  Towers 

Subpart  Q  is  the  MACT  standard  for 
industrial  cooling  towers.  This  subpart 
does  not  currently  contain  delegation 
provisions.  To  clarify  which  authorities 
are  delegable,  we  have  added 
"Implementation  and  enforcement" 
section  for  the  delegation  provisions  in 
a  new  section,  §  63.407.  This  section,  as 
proposed,  indicates  that  delegation  of 
authority  to  approve  alternatives  caimot 
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be  given  to  S/L/T  agencies  for  the 
authorities  in  §§  63.400  and  63.402- 
63.403.  which  contain  the  applicability 
provisions,  the  emissions  standard,  and 
the  compliance  dates  for  this  subpart. 

10.  Subpart  R,  National  Emission 
Standards  for  Gasoline  Distribution 
Facilities  (Bulk  Gasoline  Terminals  and 
Pipeline  Breakout  Stations) 

Subpart  R  is  the  MACT  standard  for 
gasoline  distribution.  To  clarify  which 
authorities  are  delegated,  we  hiave 
replaced  the  existing  delegation 
provisions'  language  with 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.420  and  63.422-63.424,  which 
contain  the  applicability  provisions  and 
emissions  standards  for  loading  racks, 
storage  vessels,  and  equipment  leaks. 

To  retain  the  intent  of  the  original 
delegation  provisions,  the  revised 
delegation  section  also  retains 
delegation  of  the  authority  to  approve 
major  alternatives  to  the  monitoring 
specified  in  §63.427(a)(lH4)  per 
§  63.427(a)(5),  which  contains 
provisions  for  monitoring  an  alternative 
operating  parameter.  To  retain  the  intent 
of  the  ori^nal  language  of  §  63.426.  the 
revised  delegation  paragraph  cross- 
references  that  section  for  procediues  to 
follow  in  requesting  an  alternative 
means  of  emission  limitation  for  storage 
vessels.  1 

li.  Subpart  S.  National  Emission 
Standanls  for  Hazardous  Air  Pollutants 
from  the  Pulp  and  Paper  Industry 

Subpart  S  is  the  MACT  standard  for 
pulp  and  paper  production.  This 
subpart  does  not  separate  delegable 
requirements  from  non-delegable 
standards  in  some  instances.  Section 
§  63.450.  "Standards  for  enclosures  and 
closed-vent  systems."  contains 
monitoring  and  recording  requirements 
fat  closed  vent  system  bypass  lines.  We 
have  removed  the  monitoring  and 
reccwding  authorities  from  §  63.450(d)(1) 
and  placed  them  in  §  63.454(e). 
"Recordkeeping  requirements." 
However,  we  added  a  reference  in 
§  63.450(d)(1)  that  the  provisions  of 
§  63.454(e)  must  be  followed. 

This  subpart  contains  delegation 
provisions  that  are  not  consistent  with 
"Implementation  and  enforcement" 
section.  To  clarify  which  authorities  are 
delegated,  we  have  replaced  the  existing 
delegation  provisions'  language  with 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
^prove  alternatives  cannot  be  given  to 


S/L/T  agencies  for  the  requirements  in 
§§63.440,  63.443-63.437  and  63.450. 
which  contain  the  applicability 
provisions  and  the  emissions  standards 
for  pulping  systems,  bleaching  systems, 
kraft  pulping  process  condensates,  clean 
condensate  alternatives,  and  enclosures 
and  closed-vent  systems.  This  subpart 
also  requires  that  provisions  of  another 
subpart  be  followed.  In  the 
implementation  and  enforcement 
language,  we  have  clarified  that 
delegation  of  those  requirements  will 
occur  according  to  the  delegation 
provisions  of  the  subpart  that  is 
referenced. 

12.  Subpart  T.  National  Emission 
Standards  for  Halogenated  Solvent 
Cleaning 

Subpart  T  is  the  MACT  standard  for 
halogenated  solvent  cleaning.  We  have 
restructtired  the  work  practices  in 
§  63.462  to  give  S/L/T  agencies  greater 
flexibility  to  approve  alternatives  that 
will  still  meet  the  intent  of  the  standard. 
To  create  this  flexibility  we  have  added 
paragraph  (e)  to  §  63.462.  In  addition. 
§  63.463,  "Batch  vapor  and  in-line 
cleaning  machine  standards."  contains 
recordkeeping  provisions  in 
§  63.463(e)(2)(ix)(B).  We  have 
restructured  this  section  to  refer  to 
§63.467  "Recordkeeping  requirements." 
for  these  provisions  in  §  63.467(a)(6). 

This  subpart  also  does  not  ciurently 
contain  delegation  provisions.  To  clarify 
which  authorities  are  delegated,  we 
added  "Implementation  and 
enforcement"  section  in  a  new  section. 
63.470.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.460,  63.462(a)-(d),  and  63.463- 
63.464,  which  contain  the  applicability 
provisions  and  the  emissions  standards 
for  batch  cold  cleaning  machines  and 
batch  vapor  and  in-line  cleaning 
machines. 

Section  63.469  describes  procedures 
that  must  be  followed  to  request  the  use 
of  alternative  equipment  or  an 
alternative  work  practice.  Section 
63.460(f)  retains  delegation  of  this 
section  to  the  Administrator  and  also 
retains  §  63.463(d)(9),  which  requires 
the  owner  or  operator  to  maintain  each 
solvent  cleaning  machine  as 
recommended  by  the  manufacturer  or  to 
use  alternative  practices  that  have  been 
approved  by  the  Administrator.  The 
delegation  provisions  added  in  §  63.470 
cross-reference  §  63.469  for  procedures 
to  follow  in  requesting  an  alternative 
means  of  emission  limitation.  We  have 
removed  §  63.460(f),  since  the 
requirements  of  that  paragraph  are  now 


listed  in  §  63.470  as  authorities  that  are 
not  delegated. 

13.  Subpart  U,  National  Emission 
Standards  for  Hazardous  Air  Pollutant 
Emissions:  Group  I  Polymers  and  Resins 

Subpart  U  is  the  MACT  standard  for 
group  I  polymers  and  resins.  This 
subpart  does  not  separate  compliance 
assurance  measures  from  the  standards 
in  some  instances.  Several  standards 
sections  contain  provisions  that  are 
considered  delegable  requirements. 
Since  the  paragraphs  containing  these 
delegable  provisions  are  reasonably 
separable  from  the  standards  in  the 
section,  we  have  indicated  in  the 
delegation  provisions  that  the 
requirements  in  paragraphs 
§§  63.483(d),  63.485(1),  (t)  and  (v). 
63.488(b)(5)(iHiii),  63.500(a)(4)-(5), 
(c)-(e),  and  63.502(g)-(i),  (j),  and  (n)  are 
not  considered  part  of  the  standard  and, 
thus,  are  authorities  that  may  be 
delegated  to  S/L/T  aeencies. 

Tms  subpart  also  does  not  ciurently 
contain  delegation  provisions.  To  clarify . 
which  authorities  are  delegable,  we 
have  added  "Implementation  and 
enforcement"  section  for  the  delegation 
provisions  in  a  new  section,  §  63.507. 
This  section,  as  proposed,  indicates  that 
delegation  of  authority  to  approve 
alternatives  cannot  be  given  to  S/L/T 
agencies  for  the  requirements  in 
§§63.480-63.481,  63.483(a)-(c),  63.484, 
63.485(a)-(k),  (m)-(s),  (u),  63.486- 
63.487,  63.488(a),  (b)(l)-(4),  (5)(iv)-(v), 
(6)-(7),  (c)-{i),  63.493-63.494, 
63.500(a)(l)--(3),  (b),  63.501,  and     ■ 
63.502(a)--(f).  (i),  (k)-(m),  and  63.503, 
which  contain  applicability  provisions, 
compliance  dates,  the  emission 
standards,  and  the  emissions  averaging 
provisions  for  this  subpart.  In  addition, 
this  subpart  requires  that  affected 
sources  meet  specific  requirements  that 
are  contained  in  other  subparts.  In  the 
implementation  and  enforcement 
language,  we  have  clarified  that 
delegation  of  those  requirements  will 
occur  according  to  the  delegation 
provisions  of  the  referenced  subparts. 
Where  subpart  U  requires  that  affected 
sources  meet  specific  requirements  that 
are  contained  in  other  subparts,  but 
makes  certain  changes  to  those 
provisions,  we  have  clarified  that  those 
provisions  should  be  changed 
accordingly  and  then  delegated 
according  to  the  delegation  provisions 
of  the  referenced  subpart.  For  example, 
subpart  U  references  subpart  G. 
§§  63.113-63.116  but  slightly  changes 
these  requirements.  We  clarify  in  this 
rulemaking  that  although  subpart  U 
changes  these  specific  subpart  G 
requirements  for  the  purposes  of  subpart 
U,  the  delegation  of  diese  referenced 
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requirements  follow  the  original 
delegation  of  subpart  G. 

14.  Subpart  W.  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Epoxy  Resins  Production  and  Non- 
Nylon  Polyamides  Production 

Subpart  W  is  the  group  II  polymers 
and  resins  MACT  for  epoxy  resins  and 
non-nylon  polyamide  production.  This 
subpart  does  not  currently  contain 
delegation  provisions.  To  clarify  which 
authorities  are  delegable,  we  have  added 
"Implementation  and  enforcement" 
section  for  the  delegation  provisions  in 
a  new  section.  §  63.529.  This  section,  as 
proposed,  indicates  that  delegation  of 
authority  to  approve  alternatives  cannot 
be  given  to  S/L/T  agencies  for  the 
requirements  in  §§63.520,  63.523  and 
63.524,  which  contain  the  applicability 
provisions  and  the  emissions  standards 
for  basic  liquid  and  wet  strength  resins. 
In  addition,  this  subpart  requires 
provisions  of  another  subpart,  subpart 
H,  to  be  followed.  We  have  clarified  that 
delegation  oi  the  requirements  from  the 
other  subpart,  subpart  H,  will  occur 
according  to  the  delegation  provision^ 
of  the  subpart  that  is  referenced. 

15.  Subpart  X,  National  Emissions 
Standards  for  Hazardous  Air  Pollutants 
From  Secondary  Lead  Smelting 

Subpart  X  is  the  MACT  standard  for 
secondary  lead  smelting.  We  have 
restructured  the  work  practices  in 
§  63.545  to  give  S/L/T  agencies  greater 
flexibility  in  approving  alternatives  that 
still  meet  the  intent  of  the  standard  by 
adding  a  paragraph  to  explain  that 
either  the  Administrator  or  delegated  S/ 
L/T  authorities  may  approve 
alternatives  to  the  fugitive  dust 
reduction  practices  in  §  63.545(c). 

This  subpart  also  does  not  ciurently 
contain  delegation  provisions.  To  clarify 
which  authorities  are  delegated,  we 
have  added  the  "Implementation  and 
enforcement"  section  for  the  delegation 
provisions  in  a  new  section,  §  63.551. 
This  section,  as  proposed,  indicates  that 
delegation  of  authority  to  approve 
alternatives  cannot  be  given  to  S/L/T 
agencies  for  the  requirements  in 
§§  63.541.  and  63.543-63.545(a)-(e), 
which  contain  the  applicability 
provisions  and  emissions  standards  for 
process  sources,  process  fugitive 
sources,  and  fugitive  dust  soiuces. 

16.  Subpart  Y.  National  Emission 
Standards  for  Marine  Tank  Vessel 
Loading  Operations 

Subpart  Y  is  the  MACT  standard  for 
marine  tank  vessel  loading  operations. 
This  subpart  does  not  separate  delegable 
requirements  from  non-delegable 
standards  in  some  instances.  Section 


63.562,  "Standards,"  contains 
requirements  for  an  operation  and 
maintenance  plan  in  §  63.562(e)  and  its 
associated  recordkeeping  and  reporting 
provisions  are  contained  in 
§  63.562(d)(3),  which  are  delegable 
authorities.  We  have  removed  the 
reporting  and  recordkeeping 
requirements  from  §63.562  by  deleting 
paragraph  §  63.562(d)(3)  and  added 
those  provisions  to  §  63.567,  "Reporting 
and  recordkeeping,'"  by  adding 
paragraph  §  63.567(1).  Since  paragraph 
(e)  is  reasonably  separable  from  the 
other  standards  in  §  63.562,  we  have 
indicated  in  the  implementation  and 
enforcement  provisions  that  the     " 
requirements  in  this  paragraph  are  not 
considered  part  of  the  standard  and, 
thus,  are  delegable. 

This  subpart  also  does  not  currently 
contain  delegation  provisions.  To  clarify 
which  authorities  are  delegated,  we 
have  added  the  "Implementation  and 
enforcement"  section  for  the  delegation 
provisions  in  a  new  section,  §  63.568. 
This  section,  as  proposed,  indicates  that 
delegation  of  authority  to  approve 
alternatives  cannot  be  given  to  S/L/T 
agencies  for  the  requirements  in 
§§63.560  and  63.562(a)-(d),  which 
contain  the  applicability  provisions  and 
emission  standards  for  this  rule. 

17.  Subpart  AA,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Phosphoric  Acid  Manufacturing 
Plants 

Subpart  AA  is  the  MACT  standard  for 
the  phosphoric  acid  manufactiuing 
industry.  This  subpart  does  not 
currently  contain  delegation  provisions. 
To  clarify  which  authorities  are 
delegated,  we  have  added  the 
"Implementation  and  enforcement" 
section  for  the  delegation  provisions  in 
a  new  section,  §  63.611.  This  section,  as 
proposed,  indicates  that  delegation  of 
authority  to  approve  alternatives  cannot 
be  given  to  S/L/T  agencies  for  the 
requirements  in  §§63.600,  63.602- 
63.604.  and  63.609-63.610,  which  are 
the  applicability  provisions,  the 
emission  standards  for  existing  and  new 
sources  and  the  operating  requirements 
for  wet  scrubbing  emission  control 
systems,  the  compliance  dates,  and 
other  requfrements  for  this  subpart. 

18.  Subpart  BB,  National  Emission 
Standards  for  Hazardous  Afr  Pollutants 
bom  Phosphate  Fertilizers  Production 
Plants 

Subpart  BB  is  the  MACT  standard  for 
phosphate  fertilizers  production.  This 
subpart  does  not  currently  contain 
delegation  provisions.  To  clarify  which 
authorities  are  delegated,  we  have 
added  the  "Implementation  and 


enforcement"  section  for  the  delegation 
provisions  in  a  new  section,  §  63.632. 
This  section,  as  proposed,  indicates  that 
delegation  oif  authority  to  approve 
alternatives  cannot  be  given  to  S/L/T 
agencies  for  the  requirements  in 
§§63.620,  63.622-63.624.  and  63.629- 
63.631,  which  contain  the  applicability 
provisions,  the  emissions  standards  for 
existing  and  new  sources,  the  operating 
requirements  for  wet  scrubbing 
emission  control  systems,  and  the 
compliance  dates  and  other 
requirements  for  this  subpart. 

19.  Subpart  CC,  National  Emission  ' 
Standards  for  Hazardous  Air  Pollutants 
fitjm  Petroleum  Refineries 

Subpart  CC  is  the  MACT  standard  for 
petroleum  refineries.  This  subpart  does 
not  separate  delegable  requirements 
from  non-delegable  standards  in  some 
instances.  Section  63.642.  "General 
standards,"  contains  recordkeeping, 
reporting,  and  other  delegable 
requirements  in  paragraphs  (a)-(f)  and 
(m).  Since  these  paragraphs  are 
reasonably  separable  from  the  standards 
in  the  section,  we  have  indicated  that 
the  requirements  in  these  paragraphs  are 
not  considered  part  of  the  standard  and, 
thus,  are  delegable. 

This  subpart  also  does  not  ciurently 
contain  delegation  provisions.  To  clarify 
which  authorities  are  delegated,  we 
have  added  the  "Implementation  and 
enforcement"  section  for  the  delegation 
provisions  in  a  new  section,  §63.655. 
This  section,  as  proposed,  indicates  that 
delegation  oi  authority  to  approve 
alternatives  cannot  be  given  to  S/L/Ts 
for  the  requirements  in  §§  63.640, 
63.642(a), 

(g)-(l),  63.643,  63.646-63.648,  and 
63.649-63.652.  which  contain 
applicability  provisions,  standards  for 
applicability  determinations,  process 
vents,  storage  vessels,  wastewater, 
equipment  leaks,  connectors  in  gas/ 
vapor  and  light  liquid  service,  gasoline 
loading  racks,  marine  vessel  tank 
loading  operations,  and  emissions 
averaging  provisions.  In  addition,  this 
subpart  requires  that  afiected  sources 
meet  specific  requirements  that  are 
contained  in  other  subparts.  In  the 
implementation  and  enforcement 
language,  we  have  clarified  that 
delegation  of  those  requirements  will 
occur  according  to  the  delegation 
provisions  of  the  referenced  subparts. 
Where  subpart  CC  requires  that  affected 
sources  meet  specific  requirements  that 
are  contained  in  other  subparts,  but 
makes  certain  changes  to  those 
provisions,  we  have  clarified  that  those 
provisions  should  be  changed 
accordingly  and  then  delegated 
according  to  the  delegation  provisions 
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of  the  referenced  subpart.  For  example, 
subpart  OC  refiorences  subpart  H, 
§  63.1182(c)  but  slightly  changes  these 
requirements.  We  clarify  in  this 
rulemaking  that  althou^  subpart  CC 
changes  these  specific  subpart  H 
requirements  for  the  purposes  of  subpart 
OC,  the  delegation  of  these  referenced 
requirements  follow  the  originaT 
delegation  of  subpart  H. 

20.  Subpart  DD,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Off-Site  Waste  and  Recovery 
Operations 

Subpart  DD  is  the  MACT  standard  for 
offsite  waste  and  recovery  operations. 
This  regulation  is  the  primary  subpart  in 
a  group  of  subparts  that  make  up  the  off- 
site  waste  and  recovery  operations 
regulation.  The  subsequent  subparts 
each  regulate  a  group  of  emission 
points,  which  were  written  so  that  new 
rules  for  other  MACT  source  categories 
can  lefetence  these  subparts  for  some 
requirements.  Since  these  subparts 
reference  subpart  DD  for  some 
authorities,  it  is  important  diat  subpart 
DD  separates  delegable  requirements 
from  die  non-dele^able  standards  and 
contains  delegation  provisions  that' 
delegate  the  appropriate  authorities. 

Subpart  DD  does  not  separate 
delegable  requirements  from  non- 
del^able  authorities  in  some  instances. 
Section  63.684,  "Standards  for  off-site 
material  treatment,"  contains 
monitoring  requirements,  and  §63.693, 
"Standards  for  closed-vent  systems  and 
control  devices,"  contains  monitoring 
and  inspection  requirements,  which  are 
delegable  authorities.  We  have 
rephrased  the  language  of  §  63.684(e)(1) 
to  remove  the  monitoring  and  reporting 
requirements  from  that  section.  Those 
requirements  were  added  to  §  63.695, 
"Inspection  and  monitoring 
reqiurranents"  in  §  63.695(e),  with  an 
introductory  paragraph  to  match  the 
format  of  the  section  in  §  63.69S(a)(4). 
The  continuous  monitoring 
requirements  and  visual  inspection 
reqmrements  in  §  63.693(bX4)(i)  and 
$  63.693(c)(2)(ii)  were  also  removed  and 
placed  in  §63.695(c)(l)(ii)(C)  and  (D). 

To  clarify  which  authorities  can  be 
delegated,  we  have  replaced  the- existing 
delegation  provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.680,  63.684-63.691,  and  63.693, 
which  contain  applicability  provisions 
and  the  standards  for  off-site  material 
treatment,  tanks,  oil-water  and  organic- 
water  separators,  sur&ce 
impqundments,  containers,  transfer 


systems,  process  vents,  equipment 
leaks,  closed-vent  systems,  and  control 
devices.  In  addition,  this  rule  requires 
that  affected  sources  meet  specific 
requirements  that  are  contained  in  other 
subparts.  In  the  implementation  and 
enforcement  language,  we  have  clarified 
that  delegation  of  those  requirements 
will  occur  according  to  the  delegation 
provisions  of  the  subpart  that  is 
referenced. 

21.  Subpart  EE,  National  Emission 
Standards  for  Magnetic  Tape 
Manufacturing  Operations 

Subpart  EE  is  the  MACT  standard  for 
the  magnetic  tape  manufacturing 
industry.  To  clarify  which  authorities 
are  delegated,  we  have  replaced  the 
existing  delegation  paragraph  Mdth  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§  63.701  and  §  63.703,  which  contain 
the  applicability  provisions  and  the 
emission  standards  for  this  rule. 

22.  Subpart  GG,  National  Emission 
Standards  for  Aerospace  Manu&cturing 
and  Rework  Facilities 

Subpart  GG  is  the  MACT  standard  for 
aerospace  manufacturing  and  rework 
facilities.  We  have  restructured  the  work 
practices  in  §  63.744  to  give  S/L/T 
agencies  greater  flexibility  in  approving 
alternatives  that  still  meet  the  intent  of 
the  standard  by  adding  a  paragraph  to 
explain  that  either  the  Administrator  or 
delegated  State,  local,  or  tribal 
authorities  may  approve  alternatives  to 
the  cleaning  operations  measures  in 
§  63.744(a). 

In  addition,  this  subpart  does  not  • 
contain  delegation  provisions.  To  clarify 
which  authorities  are  delegated,  we 
have  added  the  "Implementation  and 
enforcement"  section  for  the  delegation 
provisions  in  a  new  section,  §  63.759. 
This  section,  as  proposed,  indicates  that 
delegation  of  authority  to  approve 
alternatives  cannot  be  given  to  S/L/T 
agencies  for  the  requirements  in 
§§63.741,  63.743,  63.744(a)(l)-(3), 
63.744(b)--(e),  63.745-63.748,  and 
63.749(a),  which  contain  the 
applicability  provisions,  cleaning, 
primer  and  top-coat  application, 
depainting,  chemical  milling  maskant 
application,  and  waste  handling  and 
storage  standards,  and  the  compliance 
dates  for  this  rule. 


23.  Subpart  HH,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Oil  and  Natural  Gas  Production 
Facilities 

Subpart  HH  is  the  MACT  standard  for 
oil  and  natural  gas  production  facilities. 
This  subpart  does  not  separate  delegable 
from  non-delegable  authorities  in  some 
instances.  A  standards  section,  §63.771, 
"Control  equipment  requirements," 
contains  inspection  and  monitoring 
requirements,  which  are  considered 
delegable  requirements.  We  have 
removed  the  language  for  inspection 
and  monitoring  requirements  from 
§  63.771  and  added  it  to  §  63.773, 
"Inspection  and  monitoring 
requirements,"  in  §63.773(c)(2)(iv). 

To  clarify  which  authorities  are 
delegated,  we  have  replaced  the  existing 
delegation  provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.760,  63.765-63.766,  63.769,  and 
63'.771,  which  contain  the  applicability 
provisions  ^d  the  emission  standards 
for  glycol  dehydration  unit  process 
vents,  storage  vessels,  equipment  leaks, 
and  control  equipment  requirements. 
We  did  not  reserve  §  63.764,  "General 
Standards,"  which  does  not  contain 
actual  standards,  but  provides  a  guide  to 
the  applicable  requirements  in  other 
sections  of  the  subpart. 

This  subpart  also  contains  a  section, 
§63.777,  which  describes  procediues 
that  shoidd  be  followed  to  obtain 
approval  of  an  alternative  means  of 
emission  limitation.  To  retain  the  intent 
of  the  original  language  of  §  63.777,  the 
delegation  provisions  also  reserve  that 
section  for  procedures  to  follow  in 
requesting  an  alternative  means  of 
emission  limitation. 

24.  Subpart  II,  National  Emission 
Standards  for  Shipbuilding  and  Ship 
Repair  (Surface  Coating) 

Subpart  II  is  the  MACT  standard  for 
shipbuilding  and  ship  repair.  This 
subpart  currentfy  does  not  have  a 
delegation  section.  To  clarify  which 
authorities  are  delegated,  we  have 
added  the  "Implementation  and 
enforcement"  section  for  the  delegation 
provisions  in  a  new  section,  §  63.789. 
This  section,  as  proposed,  indicates  that 
delegation  of  authority  to  approve 
alternatives  cannot  be  given  to  S/L/T 
agencies  for  the  requirements  in 
§§63.780-63.781  and  63.783-63.784, 
which  contain  the  applicability 
provisions,  emission  standards,  and 
compliance  dates  for  this  rule. 
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25.  Subpart  JJ,  National  Emission. 
Standards  for  Wood  Furniture 
Manufactming  Operations 

Subpart  JJ  is  the  MACT  standard  for 
wood  furniture  manufacturing.  This 
subpart  does  not  separate  delegable 
requirements  from  the  standards  in 
some  instances.  Section  63.803,  "Work 
practice  standards,"  contains 
requirements  for  an  inspection  and 
maintenance  plan  in  §  63.B03(c)(l)-(4), 
which  should  be  delegable.  Because 
these  paragraphs  are  reasonably 
separable  from  the  other  standards  in 
the  section,  we  have  indicated  that  the 
requirements  of  those  paragraphs  are 
not  considered  part  of  the  standard  and, 
thus,  are  delegable.  However,  we 
reniunbered  the  paragraphs  in  that 
section  so  the  introductory  paragraph  of 
(c)  is  now  (c)(1),  and  the  subsequent 
paragraphs  were  renumbered  as  (c)(2)- 
(5)  to  accommodate  that  change. 

To  clarify  which  authorities  are 
delegated,  we  have  replaced  the  existing 
delegation  provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.802  and  63.803(a)-rb),  (c)(1),  and 
(d)-(l),  which  contain  the  standards  for 
this  rule.  This  section  also  shows  that 
delegation  of  authority  to  approve 
alternatives  caimot  be  given  to  S/L/T 
agencies  for  the  applicability  provisions 
in  §  63.800.  To  retain  the  intent  of  the 
original  delegation  provisions  in 
§  63.808,  the  revised  delegation  section 
also  reserves  the  monitoring  and 
compliance  assiu^nce  measures  and  test 
methods  in  §§  63.804(f)(4)(iv)(D)  and 
(E).  63.804(g)(4)(iii)(C).  63.804(g)(4)(vi), 
63.804(g)(6)(vi),  63.805(a), 
63.805(d)(2)(v),  and  63.805(e)(1). 

26.  Subpart  KK,  National  Emission 
Standards  for  the  Printing  and 
Publishing  Industry 

Subpart  KK  is  the  MACT  standard  for 
the  printing  and  publishing  industry.  To 
clarify  which  authorities  are  delegated, 
we  have  replaced  the  existing  delegation 
provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.820-63.821  and  63.824-63.826. 
These  sections  contain  applicability 
provisions,  compliance  dates,  standards 
for  publication  rotograviue  printing  and 
product  and  packaging  rotograviire,  and 
wide-web  flexographic  printing.  We  are 
not  reserving  §  63.823,  which  only 
indicates  which  general  provisions 


requirements  apply  to  subpart  KK.  As 
part  of  the  implementation  and 
enforcement  language,  we  clarify  that 
the  authority  to  approve  major 
alternatives  to  test  methods  is  not 
delegated.  In  addition,  to  retain  the 
intent  of  the  original  delegation 
paragraph  language  of  §  63.831,  the 
revised  delegation  provisions  also 
clarify  that  the  authority  is  not  given  to 
approve  any  alternatives  to  the  test 
methods  specified  in  §  63.827(b)  and  (c). 

27.  Subpart  LL,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Primary  Aluminum  Reduction  Plants 

Subpart  LL  is  the  MACT  standard  for 
primary  aluminum  production  pladts. 
This  subpart  does  not  separate  the 
delegable  requirements  from  non- 
delegable authorities  in  some  instances. 
Section  63.845.  "Incorporation  of  new 
soiuce  performance  standards  for 
potroom  groups,"  contains  requirements 
for  applicability  determinations, 
reporting  requirements,  and  criteria  to 
use  to  determine  emissions  quantities, 
which  are  not  considered  standards  for 
this  regulation.  Since  these  measures  are 
in  paragraphs  reasonably  separable  from 
the  standards  in  the  section,  we  have 
indicated  that  paragraphs  §  63.845(a) 
and  (fMg)  are  not  considered  part  of  the 
standard  and  are,  thus,  delegable. 
To  clarify  which  authorities  are 
delegated,  we  have  replaced  the  existing 
delegation  provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section  now  shows  that 
delegation  of  authority  to  approve 
alternatives  cannot  be  given  to  S/L/T 
agencies  for  the  requirements  in 
§§63.840,  63.843-63.844.  63.845{b)-(e), 
(h)-(i),  and  63.846  which  contain  the 
applicability  provisions,  emission 
standards  for  existing  and  new  or 
reconstructed  sources,  standards  for 
incorporation  of  new  soiut» 
performance  standards  for  potroom 
groups,  and  emissions  averaging 
provisions. 

28.,Subpart  OO,  National  Emission 
Standards  for  Tanks — Level  1 

Subpart  OO  is  the  MACT  national 
emission  standard  for  level  1  tanks.  This 
regiUation  is  one  subpart  in  a  group  of 
subparts  that  make  up  the  off-site  waste 
and  recovery  operations  regulation, 
where  each  subpart  regulates  a  specific 
group  of  emission  points.  These  unit- 
specific  subparts  were  written  so  that 
new  rules  for  other  MACT  source 
categories  can  reference  these  subparts 
for  some  requirements.  Therefore,  it  is 
important  for  each  of  these  subparts  to 
contain  delegation  provisions  specific  to 
the  requirements  of  that  subpart.  Since 
this  subpart  does  not  contain  delegation 


provisions,  we  have  added  the 
"Implementation  and  enforcement" 
section  for  the  delegation  provisions  in 
a  new  section,  §  63.908.  This  section,  as 
proposed,  indicates  that  delegation  of 
authority  to  approve  alternatives  cannot 
be  given  to  S/L/T  agencies  for  the 
requirements  in  §§63.900  and  63.902. 
which  contain  the  applicability 
provisions  and  emissions  standards  for 
tanks  with  fixed  roofs. 

29.  Subpart  PP,  National  Emission 
Standards  for  Containers 

Subpart  PP  is  the  MACT  national 
emission  standard  for  containers.  This 
regulation  is  one  subpart  in  a  group  of 
subparts  that  make  up  the  off-site  waste 
and  recovery  operations  regulation, 
where  each  subpart  regulates  a  specific 
group  of  emission  points.  As  explained 
above,  it  is  important  for  each  of  these 
subparts  to  have  delegation  provisions 
specific  to  the  requirements  of  that 
subpart.  Since  this  subpart  does  not 
contain  delegation  provisions,  we  have 
added  the  "Implementation  and 
enforcement"  section  for  the  delegation 
provisions  in  a  new  section.  §63.929. 
This  section,  as  proposed,  indicates  that 
delegation  of  authority  to  approve 
alternatives  cannot  be  given  to  S/L/T 
agencies  for  the  requirements  in 
§§63.920  and  63.922-63.924,  which 
contain  the  applicability  provisions  and 
container  level  1,2,  and  3  control 
standards. 

In  addition,  this  subpart  requires  that 
affected  sources  meet  specific 
requirements  that  are  contained  in  other 
subparts.  In  the  implementation  and 
enforcement  language,  we  have  clarified 
that  delegation  of  those  requirements 
will  occur  according  to  the  delegation 
paragraph  of  the  subpart  that  is 
referenced. 

30.  Subpart  QQ.  National  Emission 
Standards  for  Surface  Impoundments 

Subpart  QQ  is  the  MACT  national 
emission  standard  for  surface 
impoundments.  This  regulation  is  one 
subpart  in  a  group  of  subparts  that  make 
up  the  off-site  waste  and  recovery 
operations  regulation,  where  each 
subpart  regulates  a  specific  group  of 
emission  points.  As  explained  above,  it 
is  important  for  each  of  these  subparts 
to  have  delegation  provisions  specific  to 
the  requirements  of  that  subpart.  Since 
this  subpart  does  not  contain  d^egation 
provisions,  we  have  added  the 
"Implementation  and  enforcement" 
section  for  the  delegation  provisions  in 
a  new  section,  §63.949.  This  section,  as 
proposed,  indicates  that  delegation  of 
authority  to  approve  alternatives  cannot 
be  given  to  S/L/T  agencies  for  the 
requirements  in  §§  63.940,  and  63.942- 
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63.943,  which  contain  the  applicability 
provisions  and  emission  standards  for 
surhce  impoimdments  vented  to  control 
devices  and  for  those  with  floating 
membrane  covers.  In  addition,  this  rule 
requires  {Hovisions  of  subpart  DD  to  be 
followed.  In  the  implementation  and 
enforcement  language,  we  have  clarified 
that  delegation  of  those  requirements 
will  occur  according  to  the  delegation 
paragraph  of  subpart  DD.    j 

31.  Subpart  RR,  National  Eiiussion 
Standards  for  Individual  Drain  Systems 

Subpart  RR  is  the  MACT  national 
emission  standard  for  individual  drain 
systems.  This  regulation  is  one  subpart 
in  a  group  of  subparts  that  make  up  the 
o£f-site  waste  and  recovery  operations 
regulation,  where  each  subpart  regulates 
a  specific  group  of  emission  points.  As 
explained  above,  it  is  important  for  each 
of  these  subparts  to  have  delegation 
provisions  specific  to  the  requirements 
of  that  subpart.  Since  this  subpart  does 
not  have  a  delegation  section,  we  have 
added  the  "Implementation  and 
enforcement"  section  for  the  delegation 
provisions  in  a  new  section,  §  63.967. 
This  section,  as  proposed,  indicates  that 
delegation  of  authority  to  approve 
alternatives  cannot  be  given  to  S/UT 
agencies  for  the  requirements  in 
§§  63.960  and  63.962,  which  contain  the 
applicability  provisions  and  emissions 
standards  for  this  subpart.  In  addition, 
this  subpart  requires  provisions  of 
subpart  DD  to  be  followed.  In  the 
"Implementation  and  enforcement" 
section,  we  have  clarified  that 
delegation  of  those  requirements  will 
occur  according  to  the  delegation 
provisions  of  subpart  DD. 

32.  Subpart  W,  National  Emission 
Standaids  for  Oil-Water  Separators  and 
Organic- Water  Separators 

Subpart  W  is  the  MACT  national 
emission  standard  for  oil-water  and 
organic-water  separators.  This 
regulation  is  one  subpart  in  a  group  of 
subparts  that  make  up  the  o£f-site  waste 
and  recovery  operations  regulation, 
where  each  subpart  regulates  a  specific 
group  of  emission  points.  As  exjplained 
above,  it  is  important  for  each  of  these 
subparts  to  have  delegation  provisions 
specific  to  the  requirements  of  that 
subpart.  Since,  this  subpart  does  not 
have  a  delegation  section,  we  have 
added  tl^  "Implementation  and 
enforcement"  section  for  the  delegation 
provisions  in  a  new  section.  §  63.1050. 
This  section,  as  proposed,  indicates  that 
delegation  of  authority  to  approve     - 
alternatives  cannot  be  given  to  S/L/T 
agencies  for  the  requirements  in 
§§63.1040  and  63.1042-63.1044,  which 
contain  the  applicability  provisions,  the 


emissions  standards  for  separators  with 
fixed  and  floating  roofs,  and  those 
vented  to  a  control  device.  In  addition, 
this  subpart  requires  provisions  of 
subpart  DD  to  be  followed.  In  the 
implementation  and  enforcement 
language,  we  have  clarified  that 
delegation  of  those  requirements  will 
occur  according  to  the  delegation 
provisions  of  subpart  DD. 

33.  Subpart  (X)C,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Steel  Pickling — HCl  Process 
Facilities  and  Hydrochloric  Acid 
Regeneration  Plants 

Subpart  CCC  is  the  MACT  standard 
for  steel  pickling — HCl  process  facilities 
and  hydrochloric  acid  regeneration 
plants.  To  clarify  which  authorities  are 
delegated,  we  have  replaced  the  existing 
delegation  provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.1155  and  63.1157-1159,  which 
contain  the  applicability  provisions  and 
the  emissions,  operationaJ,  and 
equipment  standards  for  existing,  new, 
and  reconstructed  soiuces. 

To  retain  the  intent  of  the  original 
delegation  paragraph  language,  the 
revised  delegation  provisions  reserve 
approval  of  alternative  measurement 
methods  for  HCl  and  CI2  to  those 
specified  in  §  63.1161(d)(1),  reserve 
approval  of  alternative  monitoring 
requirements  to  those  specified  in 
§§63.1162(a)(2)-(5)  and  63.1162{b)(l>- 
(3),  reserve  the  authority  to  grant  a 
waiver  of  recordkeeping  requirements 
specified  in  §63.1165,  and  expressly 
delegate  approval  of  an  alternative 
schedule  for  conducting  performance 
tests  to  the  requirement  specified  in 
§  63.1162(a)(1). 

34.  Subpart  DDD,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Mineral  Wool  Production 

Subpart  DDD  is  the  MACT  standard 
for  mineral  wool  production.  This 
subpart  does  not  currently  contain 
delegation  provisions.  To  clarify  which 
authorities  are  delegated,  we  have 
replaced  the  existing  delegation 
provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.1177-63.1179,  which  contain  the 
applicability  provisions  and  the 
emission  standards  for  cupolas  and 
curing  ovens. 


35.  Subpart  EEE,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Hazardous  Waste  Combustors 

Subpart  EEE  is  the  MACT  standard  for 
hazardous  waste  combustors.  This 
subpart  does  not  currently  have  a 
delegation  section.  To  clarify  which 
authorities  are  delegated,  we  have 
added  the  "Implementation  and 
enforcement"  section  for  the  delegation 
provisions  in  a  new  section,  §  63.1214. 
The  delegation  provisions  show  that 
delegation  of  authority  to  approve 
alternatives  cannot  be  given  to  S/L/T 
agencies  for  the  requirements  in 
§§63.1200  and  63.1203-63.1205,  which 
contain  the  applicability  provisions  and 
emission  standards  for  this  subpart. 

36.  Subpart  GGG,  National  Emission 
Standards  for  Pharmaceuticals 
Production 

To  clarify  which  authorities  are 
delegated,  we  have  replaced  the  existing 
delegation  provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  caimot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.1250  and  63.1252-63.1256,  which 
contain  the  applicability  provisions  and 
emission  standards  for  this  subpart.  In 
addition,  this  subpart  requires  diat 
affected  sources  meet  specific 
requirements  that  are  contained  in  other 
subparts.  In  the  implementation  and 
enforcement  language,  we  have  clarified 
that  delegation  of  those  requirements 
will  occur  according  to  the  delegation 
provisions  of  the  referenced  subparts. 

37.  Subpart  HHH,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  Natural  Gas  Transmission  and 
Storage  Facilities 

Subpart  HHH  is  the  MACT  standard 
for  natiual  gas  transmission  and  storage. 
This  subpart  does  not  separate  delegable 
fitim  non-delegable  authorities  in  some 
instances.  The  standards  section. 
§63.1281.  "Control  equipment 
requirements."  contains  inspection  and 
monitoring  requirements,  which  are 
considered  delegable  requirements.  To 
separate  these  delegable  requirements 
from  non-delegable  authorities  in  that 
section,  we  have  removed  the  language 
for  inspection  and  monitoring 
requirements  fit)m  §  63.1281  and  added 
it  to  §  63.1283.  "Inspection  and 
monitoring  requirements."  in  paragraph 
(c)(2)(iii). 

To  clarify  which  authorities  are 
delegated,  we  have  replaced  the  existing 
delegation  provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed. 
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indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.1270,  63.1275,  and  63.1281,  which 
contain  applicability  provisions,  glycol 
dehydration  imit  process  vent 
standards,  and  control  equipment 
requirements. 

In  addition,  subpart  HHH  contains  a 
section,  §  63.1287,  which  describes 
procedures  that  should  be  followed  for 
approval'of  an  alternative  means  of 
emission  limitation.  To  retain  the  intent 
of  the  original  language  of  §  63.1287,  the 
delegation  provisions  also  reserve  that 
section. 

38.  Subpart  m.  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Flexible  Polyiirethane  Foam 
Production 

Subpart  in  is  the  MACT  standard  for 
flexible  polyiuethane  foam  production. 
To  clarify  which  authorities  are 
delegated,  we  have  replaced  the  existing 
delegation  provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.1920  and  63.1293-63.1301,  and 
63.1305(d)  which  contain  the 
applicability  provisions,  emission 
standards  for  this  rule,  and  provisions 
for  approval  of  an  alternative  means  of 
emission  limitation. 

39.  Subpart  JJJ.  National  Emission 
Standards  for  Hazardous  Air  Pollutant 
Emissions:  Group  IV  Polymers  and 
Resins 

Subpart  JJJ  is  the  MACT  standard  for 
Group  IV  polymers  and  resins.  This 
subpart  currently  does  not  contain 
delegation  provisions.  To  clarify  which 
authorities  are  delegated,  we  have 
added  the  "Implementation  and 
enforcement"  section  for  the  delegation 
provisions  in  a  new  section,  §  63.1336. 
This  section,  as  proposed,  indicates  that 
delegation  of  authority  to  approve 
alternatives  cannot  be  given  to  S/L/T 
agencies  for  the  requirements  in 
§§63.1310-63.1311,  63.1313-63.1316, 
63.1321-63.1323.  and  63.1328-63.1332, 
which  contain  the  applicability 
provisions,  compliance  dates,  the 
emissions  standards,  and  the  emissions 
averaging  provisions  for  this  subpart. 

This  subpart  also  requires  that 
provisions  of  another  subpart  be 
followed,  with  slight  changes.  In  the 
implementation  and  enforcement 
delegation  provisions  language,  we  have 
clarSed  that  those  requirements  shoiild 
be  changed  as  directed,  and  then 
delegation  of  those  requirements  will 
occur  according  to  the  delegation 


provisions  of  the  subpart  that  is 
referenced.  For  example,  subpart  JJJ 
references  subpart  H,  §§  63.182(a)(2) 
and  63.182(c)  but  slightly  changes  these 
requirements.  We  clarify  in  this 
rulemaking  that  althou^  subpart  JJJ 
changes  these  specific  subpart  H 
requirements  for  the  purposes  of  subpart 
JJJ,  the  delegation  of  diese  referenced 
requirements  follow  the  original 
delegation  of  subpart  H. 

40.  Subpart  LLL,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
From  the  Portland  Cement 
Manufacturinglndustry 

Subpart  I  IT.  is  the  MACT  standard  for 
Portland  cement  production.  To  clarify 
which  authorities  are  delegated,  we 
have  replaced  the  existing  delegation 
provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.1340,  and  63.1343-63.1348,  which 
contain  the  applicability  provisions, 
emission  standards  and  operating  limits 
for  kiln  and  in-line  kiln/raw  mills,  and 
the  standards  for  clinker  coolers,  new 
and  reconstructed  raw  material  dryers, 
raw  and  finish  mills,  and  other  sources. 

41.  Subpart  MMM,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Pesticide  Active  Ingredient 
Production 

Subpart  MMM  is  the  MACT  standard 
for  pesticide  active  ingredient 
production.  This  subfiart  does  not 
separate  delegable  requirements  from 
the  non-delegable  standards  in  some 
instances.  Section  63.1362, 
"Standards,"  contains  delegable 
monitoring  requirements  for  closed  vent 
systems  in  §63.1362(j).  We  have 
restructtued  this  section  to  remove  the 
specific  monitoring  requirements  and 
placed  them  in  §63.1366,  "Monitoring 
and  inspection  requirements,"  in 
paragraphs  §63.1366(b)(l)(xiii)(B)  and 

(C). 

To  clarify  which  authorities  are 
delegated,  we  have  replaced  the  existing 
delegation  provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.1360  and  63.1362-63.1363.  which 
contain  the  applicability  provisions, 
emission  standards,  and  standards  for 
equipment  leaks.  This  rule  also  requires 
that  provisions  of  another  subpart  be 
followed,  with  slight  changes.  In  the 
"Implementation  and  enforcement" 
section,  we  have  clarified  that  those 


requirements  should  be  changed  as 
directed,  and  then  delegation  of  those 
requirements  will  occiu  according  to  the 
delegation  provisions  of  the  subpart  that 
is  referenced. 

42.  Subpart  NNN.  National  Emission 
Standaids  for  Hazardous  Air  Pollutants 
for  Wool  Fiberglass  Manufacturing 

Subpart  NNN  is  the  MACT  standard 
for  wool  fiberglass  manufacturing.  This 
subpart  does  not  have  a  delegation 
paragraph.  To  clarify  which  authorities 
are  delegated,  we  have  added  the 
"Implementation  and  enforcement" 
section  for  the  delegation  provision  in  a 
new  section,  §63.1388.  This  section,  as 
proposed,  indicates  that  delegation  of 
authority  to  approve  alternatives  cannot 
be  given  to  S/L/T  agencies  for  the 
requirements  in  §§63.1380  and  63.1382, 
which  contain  the  applicability 
provisions  and  the  emissions  standards 
for  this  subpart. 

43.  Subpart  OOO,  National  Emission 
Standaids  for  Hazardous  Air  Pollutants 
for  Amino/Phenolic  Resins  Production 

Subpart  OOO  is  the  MACT  standard 
for  Group  III  polymers  and  resins: 
amino  and  phenolic  resins.  To  clarify 
which  authorities  are  delegated,  we 
have  replaced  the  existing  delegation 
provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements- in 
§§  63.1400  and  63.1404-63.1410,  which 
contain  the  applicability  provisions  and 
the  emission  standards  for  process 
vents,  storage  vessels,  heat  exchangers, 
and  equipment  leaks.  In  addition,  this 
rule  requires  that  affected  sources  meet 
specific  requirements  that  are  contained 
in  other  subparts.  In  the  implementation 
and  enforcement  language,  we  have 
clarified  that  delegation  of  those 
requirements  will  occur  according  to  the 
delegation  provisions  of  the  referenced 
subparts.  Where  subpart  OOO  requires 
that  affected  sources  meet  specific 
requirements  that  are  contained  in  other 
subparts,  but  makes  certain  changes  to 
those  provisions,  we  have  clarified  that 
those  provisions  should  be  changed 
accordingly  and  then  delegated 
according  to  the  delegation  provisions 
of  the  referenced  subpart. 

44.  Subpart  PPP,  National  Emission 
Standards  for  Hazardous  Air  Pollutant 
Emissions  for  Polyether  Polyols 
Production 

Subpart  PPP  is  the  MACT  standard  for 
polyether  polyols  production.  To  clarify 
which  authorities  are  delegated,  we 
have  replaced  the  existing  delegation 
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provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.1420,  63.1422,  63.1424-63.1428 
and  63.1432-63.1436,  which  contain  the 
applicability  provisions,  compliance 
dates,  and  emission  standards  for  this 
subpart.  In  addition,  this  rule  reqiiires 
that  affiected  sources  meet  specific 
requirements  that  are  contained  in  other 
subparts.  In  the  implementation  and 
enforcement  language,  we  have  clarified 
that  delegation  of  those  requirements 
will  occur  according  to  the  delegation 
provisions  of  the  referenced  subparts. 
Where  subpart  PPP  requires  that 
affected  sources  meet  specific 
requirements  that  are  contained  in  other 
subparts,  but  makes  certain  changes  to 
those  provisions,  we  have  clarified  that 
those  provisions  should  be  modified 
accordingly  and  then  delegated 
according  to  the  delegation  provisions 
of  the  referenced  subpart. 

45.  Subpart  RRR.  National  Emission 
Standaids  for  Secondary  Aluminum 
Production 

Subpart  RRR  is  the  MACT  standard 
for  secondary  aluminum  production.  To 
clarify  which  authorities  are  delegated, 
we  have  replaced  the  existing  delegation 
provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§«3.1500  and  63.1505-63.1506,  which 
contain  the  applicability  provisions  and 
the  emission  standards  and  operating 
requirements  for  this  subpart. 

46.  Subpart  TTT.  National  Emission 
Standaids  for  Hazardous  Air  Pollutants 
for  Primary  Lead  Smelting 

Subpart  TTT  is  the  MACT  standard 
for  primary  lead  smelting.  This  subpart 
does  not  separate  the  delegable  from  the 
non-delegable  authorities  in  some 
instances.  Section  63.1543,  "Standards 
for  process  and  process  fugitive 
soiirces,"  contains  compliance  testing 
requirements  in  paragraphs  (d)-(e)> 
which  are  considered  delegable 
requirements.  Since  these  paragraphs 
are  reasonably  separable  &t)m  the  other 
standards  in  die  section,  we  have 
indicated  that  the  requirements  in 
paragraphs  (dHe)  are  not  considered 
part  of  ihe  standard  and,  thus,  are 
delegable. 

To  clarify  which  authorities  are 
delegated,  we  have  replaced  the  existing 
delegation  provisions'  language  with  the 
"Implementation  and  enforcement" 


section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.1541,  63.1543(aHc),  (fHg).  and 
63.1544,  which  contain  the  applicability 
provisions  and  emission  standards  for 
process  and  process  fugitive  sources, 
and  fugitive  dust  sources. 

47.  Subpart  VW,  National  Emission 
Standards  for  Hazardous  Air  Pollutants: 
Publicly  Owned  Treatment  Works 

Subpart  VW  is  the  MACT  standard 
for  pubUcly  owned  treatment  works.  To 
clarify  which  authorities  are  delegated, 
we  have  replaced  the  existing  delegation 
provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.1580,  63.1583,  and  63.1586,  which 
contain  the  applicability  provisions  and 
the  emissions  and  control  standards  for 
industrial  and  non-industrial  publicly 
owned  treatment  works. 

48.  Subpart  XXX,  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  Ferroalloys  Production: 
Ferromanganese  and  Silicomanganese 

Subpart  XXX  is  the  MACT  standard 
for  ferroalloys  production.  To  clarify 
which  authorities  are  delegated,  we 
have  replaced  the  existing  delegation 
provisions'  language  with  the 
"Implementation  and  enforcement" 
section.  This  section,  as  proposed, 
indicates  that  delegation  of  authority  to 
approve  alternatives  cannot  be  given  to 
S/L/T  agencies  for  the  requirements  in 
§§63.1650  and  63.1652-63.1654,  which 
contain  the  applicability  provisions,  the 
opacity  and  non-opacity  emission 
standards,  and  the  operational  and  work 
practice  standards  for  this  nde. 

m.  AdministratiTe  Requirements 

A.  Docket 

The  docket  for  this  regulatory  action 
is  docket  number  A-200a-57.  The 
principal  purposes  of  the  docket  are: 

(1)  To  allow  interested  parties  a 
means  to  identify  and  locate  documents 
so  that  they  can  effectively  participate 
in  the  rulemaking  process;  and  (2)  to 
serve  as  the  record  in  case  of  judicial 
review  (except  for  interagency  review 
materials)  (Section  307(d)(7)(A)  of  the 
Act).  The  docket  is  available  for  public 
inspection  at  the  EPA's  Air  and 
Radiation  Docket  and  Information 
Center,  the  location  of  which  is  given  in 
the  ADDRESSES  section  of  this  rule. 


B.  Executive  Order  12866— Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993),  the  EPA  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget  (OMB)  on  the  basis  of  the 
requirements  of  the  Executive  Order,  in 
addition  to  its  normal  review 
requirements.  The  Executive  Order 
defines  "significant  regulatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jqbs,  the 
environment,  public  health  or  safety,  or 
State,  Local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

These  proposed  rule  changes  will  not 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more,  and  therefore 
are  not  considered  economically 
significant.  In  addition,  we  have 
determined  that  this  nde  is  not  a 
"significant  regulatory  action"  because 
it  does  not  contain  novel  policy  issues. 

C.  Executive  Order  13132— Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiue 
"meaningful  and  timely  input  by  State 
and  Local  officials  in  the  development 
of  regulatory  policies  that  have 
federalism  implications."  "Policies  that 
have  federalism  implications"  is' 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
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Local  governments  or  EPA  consiilts  with 
State  and  Local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  The  EPA  also  may  not  issue 
a  regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  Local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

The  proposed  changes  in  today's 
rulemaking  do  not  have  federalism 
implications.  They  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  this 
proposed  rule  only  clarifies  which 
portions  of  the  existing  NESHAP 
contain  authorities  that  can  be  delegated 
to  State,  Local,  and  Tribal  (S/L/T) 
governments  and  does  not  create  any 
new  requirements  for  S/L/Ts.  In  other 
words,  this  nUemaking  only  makes 
insignificant  clarifications  to  existing 
NESHAP  and  is  not  expected  to  have 
any  additional  impact  on  the 
relationship  between  S/L/Ts  and  the 
Federal  government.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  today's 
rulemaking.  Nevertheless,  EPA  will 
consider  comments  from  S/L/T  agencies 
to  enable  them  to  provide  meaningful 
and  timely  input  in  the  development  of 
the  final  changes. 

D.  Executive  Order  131 75 — Consultation 
with  Tribal  Governments 

On  November  6,  2000,  the  President 
issued  Executive  Order  13175  (65  CFR 
67249)  entitled,  "Consultation  and 
Coordination  with  Indian  Tribal 
Governments."  Executive  Order  13175 
took  effect  on  January  6,  2001,  and 
revokes  Executive  Order  13084  (Tribal 
Consultation)  as  of  that  date.  However, 
the  rules  that  we  propose  to  amend  were 
developed  during  the  period  when 
Executive  Order  13084  was  in  effect; 
thus.  EPA  addressed  tribal 
considerations  under  Executive  Order 
13084.  The  EPA  will  analyze  and  fully 
comply  with  the  requirements  of 
Executive  Order  13175  before 
promidgating  the  final  nde. 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantiy  or 
uniquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 


governments,  or  EPA  consults  with 
diose  governments.  If  EPA  complies  by 
consulting.  Executive  Order  13084 
requires  EPA  to  provide  to  OMB,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  siunmary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected 
officials  and  other  representatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  commimities." 

The  proposed  changes  in  today's 
rulemaking  do  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Because  they 
implement  a  voluntary  program,  they 
impose  no  direct  compliance  costs  on 
these  communities.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply. 

E.  Paperwork  Reduction  Act 

This  action  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  The 
proposed  changes  are  being  made  to 
rules  that  already  have  approved 
information  collection  requirements  and 
valid  OMB  control  niunbers  as  required 
by  the  Paperwork  Reduction  Act.  The 
proposed  changes  in  today's  rulemaking 
are  clarifications  to  the  relationship 
between  EPA  and  the  S/L/T  agencies 
that  have  chosen  to  implement  and 
enforce  the  lules.  Therefore,  there  is  no 
change  in  the  burden  that  the  rules 
impose  on  sources  or  S/L/Ts. 

Biuden  means  the  total  time,  effort,  or 
financial  resoim:es  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology  • 
and  systems  for  the  purpose  of 
collecting,  validating,  and  verifying 
information;  process  and  maintain 
information  and  disclose  and  provide 
information;  adjust  the  existing  ways  to 
comply  with  any  previously  applicable 
instructions  and  requirements;  train 
personnel  to  respond  to  a  collection  of 
information;  search  existing  data 
sources;  complete  and  review  the 
collection  of  information;  and  transmit 
or  otherwise  disclose  the  information. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 


unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
niunbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

F.  Regulatory  Flexibility  Act  (RFAj,  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  organizations,  and 
small  governmental  jurisdictions. 

We  believe  that  there  will  be  little  or 
no  impact  on  small  entities  as  a  result 
of  these  rule  revisions.  State,  Local,  and 
Tribal  governments  are  the  only  entities 
affected  by  this  action  and  we  expect 
that  most  or  all  of  the  governments 
which  would  have  the  authority  to 
accept  delegation  under  section  112(1)  of 
the  Act  are  those  whose  populations 
exceed  50,000  persons  and  are  thus,  not 
considered  "small."  In  the  case  of  Tribal 
jurisdictions  where  population  will  not 
exceed  50,000  persons,  we  still  believe 
that  there  will  be  little  or  no  impact  as 
a  result  of  these  revisions  because  none 
currently  have  air  toxics  programs. 
Furthermore,  these  rule  revisions  add 
flexibility  and  clarity  to  the  existing 
NESHAP  that  these  governments  may 
choose  to  implement  and  enforce  and, 
therefore,  eases  rather  than  imposes 
burdens.  Accordingly,  because  few  or 
none  of  the  affected  entities  are 
expected  to  be  small  entities  and 
because  the  regulatory  impacts  will  be 
insignificant,  I  hereby  certify  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

G.  Unfunded  Mandates  Reform  Act  of 
1995 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA).  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  S/L/T  - 
governments  and  the  private  sector. 
Under  section  202  of  the  UMRA,  we 
generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  S/L/T 
governments,  in  the  aggregate,  or  to  the 
private  sector  of  $100  million  or  more 
in  any  1  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  us  to  identify  and 
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consider  a  reasonable  number  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective,  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  us  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective, 
or  least  burdensome  alternative  if  EPA 
publishes  with  the  final  rule  an 
explanation  why  that  alternative  was 
not  adopted.  Before  we  establish  any 
regulatory  requirements  that  may 
significantly  or  imiquely  affect  small 
governments,  including  Tribal    . 
governments,  we  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regiilatory  requirements. 

The  proposed  rule  changes  contain  no 
Federal  mandates  (imder  the  regulatory 
provisions  of  Title  n  of  the  UMRA)  for 
S/L/T  governments  or  the  private  sector. 
Because  the  rule  is  estimated  to  result 
in  the  expenditiu*  by  S/L/T 
governments  of  significantly  less  than 
$100  million  in  any  1  year,  we  have  not 
prepared  a  budgetary  impact  statement 
or  specifically  addressed  the  selection  of 
the  least  costly,  most  effective,  or  least 
burdensome  alternative.  Because  small 
govermnents  will  not  be  significantly  or 
uniquely  affected  by  this  rule,  we  are 
not  required  to  develop  a  plan  with 
regard  to  small  governments.  Moreover, 
this  action  clarifies  the  relationship 
between  EPA  and  the  S/L/T  agencies 
who  have  voluntarily  requested 
delegation  of  the  part  63  NESHAP,  so  it 
does  not  impose  any  mandates  on  those 
entities.  Therefore,  the  requirements  of 
the  Unfunded  Mandates  Reform  Act  do 
not  apply  to  this  action. 

H.  Executive  Order  13045— Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Ordw  13045  applies  to  any 
rule  that  EPA  determines  (1)  is 
economically  significant  as  defined 
under  Executive  Order  12866,  and  (2) 
the  environmental  health  or  safety  risk 
addressed  by  the  rule  has  a 
disproportionate  effect  on  children,  ff 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 


explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonable  alternatives  considered 
by  the  Agency. 

These  proposed  changes  are  not 
subject  to  Executive  Order  13045, 
entitled  Protection  of  Children  fitim 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997), 
because  they  are  not  an  economically 
significant  regulatory  action  as  defined 
by  Executive  Order  12866,  and  because 
the  Agency  does  not  have  reason  to 
believe  the  environmental  health  or 
safety  risks  addressed  by  this  action 
present  a  disproportionate  risk  to 
children. 

/.  National  Technology  Transfer  and 
Advancement  Act  of  1 995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Public  Law  104- 
113)  (15  U.S.C.  272  note)  directs  EPA  to 
use,  volimtary  consensus  standards  in 
their  regulatory  and  procinement 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedines, 
business  practices)  developed  or 
adopted  by  one  or  more  voluntary 
consensus  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through 
annual  reports  to  the  Office  of 
Management  and  Budget  (OMB),  with 
explanations  when  an  agency  does  not 
use  available  and  applicable  volimtary 
consensus  standards. 

The  proposed  changes  do  not  affect 
selection  of  technical  standards  that  are 
contained  in  the  existing  subparts. 
Therefore,  we  are  not  considering  the 
use  of  any  volimtary  consensus 
standards. 

/.  Executive  Order  13211— Energy 
Effects 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  imder 
Executive  Order  12866. 

List  of  Subjects  in  40  C7R  Part  63 

Environmental  protection. 
Administrative  practices  and 
procedures.  Air  pollution  control, 
Hazardous  substances. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 


Dated:  December  19,  2001. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  title  40,  chapter  1  of  the  Code 
of  Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  63— {AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401 ,  et  seq. 

Siil)part  F— [Amended] 

2.  Section  63.106  is  revised  to  read  as 
follows: 

§  63.1 06    Imptomentation  and  enf orcament. 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enJPorcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to 
requirements  in  §§  63.100,  63.102,  and 
63.104.  Where  these  standards  reference 
another  subpart,  the  cited  provisions 
will  be  delegated  according  to  the 
delegation  provisions  of  the  referenced 
subpart. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

SubfMft  6— {Amended] 

3.  Section  63.153  is  added  to  Subpart 
G  to  read  as  follows: 
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§  63.1 53    Imptomentation  and  •nforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through.  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.110,  63.112  and 
63.113,  63.119,  63.126,  63.132  through 
63.140,  63.148-63.149.  and  63.150(i)(l) 
through  (4).  Follow  the  requirements  in 
§  63.121  to  request  permission  to  use  an 
alternative  means  of  emission  limitatidn 
for  storage  vessels.  Where  these 
standards  reference  another  subpart,  the 
cited  provisions  will  be  delegated 
according  to  the  delegation  provisions 
of  the  referenced  subpart.  Where  these 
standards  reference  another  subpart  and 
modify  the  requirements,  the 
requirements  shall  be  modified  as 
described  in  this  subpart.  Delegation  of 
the  modified  requirements  will  also 
occur  according  to  the  delegation 
provisions  of  the  referenced  subpart. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  H— {Amended] — 

4.  Section  63.183  is  added  to  Subpart 
H  to  read  as  follows: 

§  63.1 83    Implefnentation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 


If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA.  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  imder 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.160,  63.162- 
63.176,  63.178-63.179.  Follow  the 
applicable  procedures  of  §  63.177  to 
request  an  alternative  means  of  emission 
limitation  for  batch  processes  and 
enclosed-vented  process  units.  Where 
these  standards  reference  another 
subpart,  the  cited  provisions  will  be 
delegated  according  to  the  delegation 
provisions  of  the  referenced  subpart. 
Where  these  standards  reference  another 
subpart  and  modify  the  requirements, 
the  requirements  shall  be  modified  as 
described  in  this  subpart.  Delegation  of 
the  modified  requirements  will  also 
occur  according  to  the  delegation 
provisions  of  the  referenced  subpart. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90.  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§  63.10(f).  as  defined  in  §  63.90.  and  as 
required  in  this  subpart. 

Subpart  I— {Amended] 

5.  Section  63.193  is  revised  to  read  as 
follows: 

}  63il  93    Imptomentation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA.  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA.  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 


EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  e  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.190  and  63.192(a) 
and  (b).  (e).  and  (h)  through  (j).  Where 
these  standards  reference  another 
subpart,  the  cited  provisions  will  be 
delegated  according  to  the  delegation 
provisions  of  the  referenced  subpart. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §63.90.  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to  . 
monitoring  under  §  63.8(f).  as  defined  in 
§  63.90.  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§  63.10(f),  as  defined  in  §63.90.  and  as 
required  in  this  subpart. 

Subpart  L— [Amended] 

6.  Section  63.309  is  amended  by 
revising  (a)(5)(i)  to  read  as  follows: 

§63.309    Pafformance  tests  and 
procedures. 


(a)*   *  * 

(5)(i)  The  EPA  shall  be  the 
enJforcement  agency  during  any  period 
of  time  that  a  delegation  of  enforcement 
authority  is  not  in  effect  or  a  withdrawal 
of  enforcement  authority  under  §63.313 
is  in  effect,  and  the  Administrator  is 
responsible  for  performing  the 
inspections  required  by  this  section, 
pursuant  to  §  63.313(c). 
*        *     •  «        *         • 

7.  Section  63.313  is  revised  to  read  as 
follows: 

§  63.31 3    Imptenwntation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
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subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  e  of  this  part,  the  authorities 
contained  in  paragraph  (d)  of  this 
section  are  retained  by  the 
Administrator  and  cannot  be  transferred 
to  the  State,  local,  or  tribal  agency. 

(c)  Withdmwal  of  authority.  (1) 
Whenever  the  Administrator  learns  that 
a  delegated  agency  has  not  fully  carried 
out  the  inspections  and  performance 
tests  required  imder  §  63.309  for  each 
applicable  emission  point  of  each 
tMttery  each  day,  the  Administrator 
shall  immediately  notify  the  agency. 
Unless  the  delegated  agency 
demonstrates  to  the  Administrator's 
satisfaction  within  15  days  of 
notification  that  the  agency  is 
consistently  carrying  out  the  inspections 
and  performance  tests  required  under 

§  63.309  in  the  manner  specified  in  the 
preceding  sentence,  the  Administrator 
shall  notDy  the  coke  oven  battery  owner 
or  operator  that  inspections  and 
performance  tests  shall  be  carried  out 
according  to  §  63.309(a)(5).  When  the 
Administrator  determines  that  the 
delegated  agency  is  prepared  to 
consistenUy  perform  aU  the  required 
inspections  and  performance  tests  each 
day,  the  Administrator  shall  give  the 
coke  oven  battery  owner  or  operator  at 
least  15  days  notice  that  implementation 
wiU  revert  to  the  previously  delegated 
agency. 

(2)  In  addition  to  the  provisions  in 
paragraph  (c)(1)  of  this  section,  the 
Administrator  may  also  withdraw 
delegation  of  authority  pursuant  to  the 
provisions  of  §  63.96  of  subpart  E  of  this 
part. 

(d)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(d)(1)  through  (5)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.300  and  63.302 
through  63.308.  j 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(eK2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  any  changes  to  section 
2  of  Method  303  in  appendix  A  of  this 
part. 

(4)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(5)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90.  and  as 
required  in  this  subpart 


SubfMrt  l»-[Ainendecq 

8.  Section  63.326  is  added  to  Subpart 
M  to  read  as  follows: 

§63.326    Imptomentation  and  anfbroamwiL 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  e  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.320  and  63.322(a) 
through  (j).  Follow  the  requirements  in 
§  63.325  to  demonstrate  that  alternative 
equipment  or  procedures  are  equivalent 
to  the  requirements  of  §  63.322. 

(2)  Approval  of  major  alternatives  to 
test  methods  imder  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  repenting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  N— (Amended] 

9.  Section  63.342  is  amended: 

a.  By  revising  paragraph  (f) 
introductory  text. 

b.  Revising  paragraph  (f)(3)(i) 
introductory  text. 

c.  Revising  paragraphs  (f)(3)(i)(B)  and 
(C). 

d.  Revising  the  headings  for  Table  1 
and  its  columns. 

The  revisions  read  as  follows: 

§63.342    Standards. 

*        *        «        •        * 

(f)  Operation  and  maintenance     - 
practices.  All  owners  or  operators 
subject  to  the  standards  in  paragraphs 
(c)  and  (d)  of  this  section  are  subject  to 


these  operation  and  maintenance 
practices. 

*        *        *        *        * 

(3)  Operation  and  maintenance  plan. 
(i)  Tlie  owner  or  operator  of  an  affected 
source  subject  to  paragraph  (f)  of  this 
section  shall  prepare  an  operation  and 
maintenance  plan  to  be  implemented  no 
later  than  the  compliance  date,  except 
for  hard  chromium  electroplaters  and 
the  chromiiun  anodizing  operations  in 
California  which  have  until  January  25, 
1998.  The  plan  shall  be  incorporated  by 
reference  into  the  soiuce's  title  V 
permit,  if  and  when  a  title  V  permit  is 
required.  The  plan  shall  include  the 
following  elements: 
***** 

(B)  For  sources  using  an  add-on 
control  device  or  monitoring  equipment 
to  comply  with  this  subpart,  the  plan 
shall  incorporate  the  operation  and 
maintenance  practices  for  that  device  or 
monitoring  equipment,  as  identified  in 
Table  1  of  this  section,  if  the  specific 
equipment  used  is  identified  in  Table  1 
of  this  section; 

(C)  If  the  specific  equipment  used  is 
not  identified  in  Table  1  of  this  section, 
the  plan  shall  incorporate  proposed 
operation  and  maintenance  practices. 
These  jMtiposed  operation  and 
maintenance  practices  shall  be 
submitted  for  approval  as  part  of  the 
submittal  required  under  §  63.343(d); 


Table  1  to  §63.342.— Summary  of 
Operation  and  Maintenance 
Practices 


Control  tech- 
nique 


Operation 
and  mainte- 
nance prac- 
tices 


Frequency 


10.  Section  63.343  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§63.343    Complianca  provisions. 

***** 

(d)  An  owner  or  operator  who  uses  an 
air  pollution  control  device  not  listed  in 
this  section  shall  submit  a  description  of 
the  device,  test  results  collected  in 
accordance  with  §  63.344(c)  verifying 
the  performance  of  the  device  for 
reducing  chromium  emissions  to  the 
atmosphere  to  the  level  required  by  this 
subpart,  a  copy  of  the  operation  and 
maintenance  plan  referenced  in 
§  63.342(f)  including  operation  and 
maintenance  practices,  and  appropriate 
operating  parameters  that  will  be 
monitored  to  establish  continuous 
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compliance  with  the  standards.  The 
monitoring  plan  submitted  identifying 
the  continuous  compliance  monitoring 
is  subject  to  the  Administrator's 
approval. 

11.  Section  63.348  is  added  to  Subpart 
N  to  read  as  follows: 

§  63.348    Implementation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  imder 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.340  and  63.342(a) 
through  (e)  and  (g). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  inajor  alternatives  to 
recordkeeping  and  reporting  imder 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 


Sutipart  O— {Amended] 

12.  Section  63.368  is  added  to  Subpart 
O  to  read  as  follows: 

§63.368    Implemsntation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 


subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enJForcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  imder 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  loceil,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.360  and  63.362. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90.  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  Q— [Amended] 

13.  Section  63.407  is  added  to  Subpart 
Q  to  read  as  follows: 

§  63.407    Implementation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribsd  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requuements  in  §§  63.400  and  63.402- 
63.403. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 


(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f).  as  defined  in  §63.90',  and  as 
required  in  this  subpart. 

Subpart  R— [Amended] 

14.  Section  63.429  is  revised  to  read 
as  follows: 

§  63.429    Implementation  and  enforcsment 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  Tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
Tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.420  and  63.422 
through  63.424.  Any  owner  or  operator 
requesting  to  use  an  alternative  means 
of  emission  limitation  for  storage  vessels 
covered  by  §63.423  must  follow  the 
procedures  in  §  63.426. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart, 
and  any  alternatives  to  §  63.427(a)(1) 
through  (4)  per  §  63.427(a)(5). 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  sis 
required  in  this  subpart. 

Subpart  S— [Amended] 

15.  Section  63.450  is  amended  by 
revising  paragraph  (d)(1)  to  read  as 
follows: 

§63.450    Standards  for  endosuTM  and 
clossd-vwit  systems. 
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(1)  On  each  bypass  line,  the  owner  or 
operator  shall  install,  calibrate, 
maintain,  and  operate  according  to  the 
manufacturer's  specifications  a  flow 
indicator  that  is  capable  of  taking 
periodic  readings  as  frequently  as 
specified  in  §  63.454(e).  The  flow 
indicator  shall  be  installed  in  the  bypass 
line  in  such  a  way  as  to  indicate  flow 
in  the  bypass  line:  or 
*        •        *        *        • 

16.  Section  63.454  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

{63.454    nscoi'dkeepiiiQ  re^uiiwmnts. 

***** 

(e)  The  owner  or  operator  shall  set  the 
flow  indicator  on  each  bypass  line 
specified  in  §  63.450(d)(1)  to  provide  a 
record  of  the  presence  of  gas  stream 
flow  in  the  bypass  line  at  least  once 
every  15  minutes. 
***** 

17.  Section  63.458  is  revised  to  read 
as  follows: 

•  163.458    ImpMmentation  and  entofctnent 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  R^onal  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  iare  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 

,  be  transferred  to  the  State,  local,  or 
tribalagency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.440, 63.443 
through  63.447  and  63.450.  Where  these 
standards  reference  another  subpart,  the 
cited  provisions  will  be  delegated 
according  to  the  delegation  provisions 
of  the  refnenced  subpart. 

(Z)  Approval  of  alternatives  to  using 
SS  63.457(b)(5)(iii),  63.457(c)(3)(u)  and 
(iii),  and  63.257(c)(5)(ii),  and  any  major 
altwnatives  to  test  methods  under 
§63.7(e)(2)(u)  and  (f),  as  defined  in 
§63.90,  and  as  required  in  this  subpart. 

(3)  Approval  of  alternatives  using 
§64.453(m)  and  any  major  alternatives 


[  as 


to  monitoring  under  §  63.8(f),  as  defined 
in  §  63.90,  and  as  required  in  this 
subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  imder 
§  63.10(f),  as  defined  in  §  63.90,  and  i 
required  in  this  subpart. 

Subpart  T— [Amended] 

18.  Section  63.460  is  amended  by 
removing  and  reserving  paragraph  (f). 

19.  Section  63.462  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§  63.462    Batch  coM  cleaning  machine 
standards. 

***** 

(e)  Each  owner  or  operator  subject  to 
the  requirements  of  paragraph  (c)(1) 
through  (8)  of  this  section  may  request 
to  use  measures  other  than  those 
described  in  these  paragraphs.  The 
owner  or  operator  must  demonstrate  to 
the  Administrator  (or  delegated  State, 
local,  or  Tribal  authority)  that  the 
alternative  measiues  will  result  in 
equivalent  or  better  emissions  control 
compared  to  the  measures  described  in 
paragraphs  (c)(1)  through  (8)  of  this 
section.  For  example,  storing  solvent 
and  solvent-laden  materials  in  an 
enclosed  area  that  is  ventilated  to  a 
solvent  recovery  or  destruction  device 
may  be  considered  an  acceptable 
alternative. 

20.  Section  63.463  is  amended  by 
revising  paragraph  (e)(2)(ix)(B)  to  read  . 
as  follows: 

§  63.463    Batch  vapor  and  in-line  cleaning 
machine  standards. 

***** 

(e)*  *  * 

(2)*  *  * 

(ix)*  *  * 

(B)  Conduct  the  weekly  monitoring 
required  by  §  63.466(a)(3).  Record  the 
results  required  by  §  63.467(a)(6). 
***** 

21.  Section  63.467  is  amended  by 
revising  paragraph  (a)(6)  to  read  as 
follows: 

§63.467    Recordiweping  requirements. 

(a)  *  *   * 

(6)  If  a  squeegee  system  is  used  to 
comply  with  these  standards,  records  of 
the  test  required  by  §  63.466(f)  to 
determine  the  maximum  product 
throughput  for  the  squeegees  and 
records  of  both  the  weekly  monitoring 
required  by  §  63.466(a)(3)  for  visual 
inspection  and  the  length  of  continuous 
web  product  cleaned  during  the 
previous  week. 
***** 

22.  Section  63.470  is  added  to  Subpart 
T  to  read  as  follows: 


163.470    Implementetlon  and  enforcemenL 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  imder 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.460,  63.462(a) 
through  (d),  and  63.463  and  63.464.  Use 
the  procedures  in  §  63.469  to  request  the 
use  of  alternative  equipment  or 
procediues,  and  use  the  procediues  in 

§  63.463(d)(9)  to  request  alternative 
maintenance  practices. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpwt  U— (Amended] 

23.  Section  63.507  is  added  to  Subpart 
U  to  read  as  follows: 

{63.507    Implementation  and  enforcement 

(a)  This  subpart  can  be  implemented- 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  fiiid  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribalagency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
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a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.480  and  63.481, 
63  483(a)  through  (c),  63.484,  63.485(a) 
through  (k),  (m)  through  (s).(u).  63.486 
and  63.487,  63.488(a),  (b)(1)  through  (4), 
(b)(5)(iv)  and  (v),  (b)(6)  and  (7),  (c) 
throu^  (i),  63.493  and  63.494, 
63.500(a)(1)  through  (3).  (b),  63.501, 
63.502(a)  through  (f),  (i).  (k)  throu^ 
(m),  and  63.503.  Where  these  standards 
reference  another  subpart,  the  cited 
provisions  will  be  delegated  according 
to  the  delegation  provisions  of  the 
referenced  subpart.  Where  tiiese 
standards  reference  another  subpart  and 
modify  the  requirements,  the 
requirements  shall  be  modified  as 
described  in  this  subpart.  Delegation  of 
the  modified  requirements  will  also 
occur  according  to  the  delegation 
provisions  of  the  referenced  subpart. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  W— [Amended] 

24.  Section  63.529  is  added  to  Subpart 
W  to  read  as  follows: 
§  63.529    Imptomentirton  and  enfofcemeot 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 


section  are  retained  by  the 
Administiator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 

tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.520, 63.523,  and 
63.524.  Where  these  standards  reference 
another  rule,  the  cited  provisions  in  that 
rule  will  be  delegated  according  to  the 
delegation  provisions  of  that  rule. 

(2)  Approval  of  major  alternatives  to 
test  methods  for  under  §  63.7(e)(2)(u) 
and  (f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

(3)  Approval  of-major  alternatives  to 
monitoring  under  §  63.8(f).  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§  63.10(f).  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 


Subpart  X— [Amended] 

25.  Section  63.545  is  amended  by 
revising  paragraph  (c)  introductory  text 
and  adding  paragraph  (f)  to  read  as 
follows: 

§  63.545    Standards  for  fugitive  dust 
sources. 

***** 

(c)  The  controls  specified  in  the 
standard  operating  procedures  manual 
shall  at  a  minimum  include  the 
requirements  of  paragraphs  (c)(1) 
tiirough  (c)(5)  of  this  section,  unless  the 
owner  or  operator  satisfies  the 
requirements  in  paragraph  (f)  of  this 
section. 


If  w  "  - 

(f)  Demonstrate  to  the  Administrator 
(or  delegated  State,  local,  or  Tribal 
authority)  that  an  alternative  measure(s) 
is  equivalent  or  better  tiian  a  practice(s) 
described  in  paragraphs  (c)(1)  through 
(c)(5)  of  this  section. 

26.  Section  63.551  is  added  to  Subpart 
X  to  read  as  follows: 
§  63.551    Imptementstion  and  snforesmsnL 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tiibal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 

tribal  agency.  , 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 


a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administratoi-of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 

tribal  agency. 

(c)  The  authorities  that  caimot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.541  and  63.543 
through  63.545(a)  tiuough  (e). 

(2)  Approval  of  major  alternatives  to 
test  methods  for  under  §63.7(e)(2)(u) 
and  (f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f).  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  Y— [Amended] 

27.  Section  63.562  is  amended  by 
removing  paragraph  {d)(3). 

28.  Section  63.567  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

f 63.567    Recordlceeping andrepoiUng 

raquirsmsnts. 

*        *        •        *        * 

(1)  The  owner  or  operator  of  the  VMT 
source  required  by  §63.562(d)(2)(iv)  to 
develop  a  program,  shall  submit  anniial 
reports  on  or  before  January  31  of  each 
year  to  the  Administrator  certifying  die 
annual  average  daily  loading  rate  for  the 
previous  calendar  year.  Beginning  on 
January  31, 1996,  for  the  reported  year 
1995.  the  aimual  report  shall  specify  Uie 
annual  average  daily  loading  rate  over 
all  loading  berths.  Beginning  on  JanuMy 
31, 1999,  for  Uie  reported  year  1998.  the 
annual  report  shall  specify  the  annual 
average  daily  loading  rate  over  all 
loading  berths,  over  each  loading  berth 
equipi^  with  a  vapor  collection  system 
and  control  device,  and  over  each 
loading  berth  not  equipped  with  a  vapor 
collection  system  and  contixil  device. 
The  annual  average  daily  loading  rate 
under  this  section  is  calculated  as  the 
total  amount  of  crude  oil  loaded  dunng 
the  calendar  year  divided  by  365  days 
or  366  days,  as  appropriate.         _  .    ,  . 
29.  Section  63.568  is  added  to  Subpart 
Y  to  read  as  follows: 


{63.568    hnplsmentstlon  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency, 
If  the  U.S.  EPA  Administi^tor  has 
delegated  authority  to  a  State,  local,  or 
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tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.560  and  63.562(a) 
through  (d). 

(2)  Approval  of  major  alternatives  to 
test  methods  for  under  §  63.7(e)(2)(ii) 
and  (f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  imder 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  AA—[AiiMndacq 

30.  Section  63.611  is  added  to  Subpart 
AA  to  read  as  follows: 

{63^11    hnplwiMntstkMi  and  MiforoMiMfiL 

ja)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  detegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
mforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  imder 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agraicy. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  secdon. 


(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.600,  63.602 
through  63.604,  and  63.609  and  63.610. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Sut)|>art  BB— [Amended] 

31.  Section  63.632  is  added  to  Subpart 
BB  to  read  as  follows: 

§  63.632    Imptementation  and  anforoenwnL 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  imder 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
del^ated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.620,  63.622 
through  63.624,  and  63.629  through 
63.631. 

.(2)  Approval  of  major  alternatives  to 
test  methods  imder  §63. 7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reportii^  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  CC— {Amended] 

32.  Section  63.655  is  added  to  Subpart 
CC  to  read  as  follows: 


§63.655    Implementation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S.     ^ 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  toState,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the  . 
requirements  in  §§  63.640,  63.642(g) 
through  (1),  63.643,  63.646  through 
63.648.  and  63.649  through  63.652. 
Where  these  standards  reference  another 
subpart,  the  cited  provisions  will  be 
delegated  according  to  the  delegation 
provisions  of  the  referenced  subpart. 
Where  these  standards  reference  another 
subpart  and  modify  the  requirements, 
the  requirements  shall  be  modified  as 
described  in  this  subpart.  Delegation  of 
the  modified  requirements  will  also 
occur  according  to  the  delegation 
provisions  of  the  referenced  subpart. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  DD— {Amended] 

33.  Section  63.684  is  amended  by 
revising  paragraph  (e)(1)  to  read  as 
follows: 

f63M4    Standards:  Off>Sits  material 


(e)  *  •  * 

(1)  A  continuous  monitoring  system 
shall  be  installed  and  operated  for  each 
treatment  that  measures  operating 
parameters  appropriate  for  the  treatment 


t   « V         1  ^m 


^  ^    I var _ 
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process  technology.  This  system  shall 
include  a  continuous  recorder  that 
records  the  measured  values  of  the 
selected  operating  parameters.  The 
monitoring  equipment  shall  be 
installed,  calibrated,  and  maintained  in 
accordance  with  the  equipment 
manufacturer's  specifications.  The 
continuous  recorder  shall  be  a  data 
recording  device  that  is  capable  of 
recording  either  an  instantaneous  data 
value  at  least  once  every  15  minutes  or 
an  average  value  for  intervals  of  15 
minutes  or  less. 
***** 

34.  Section  63.693  is  amended  by 
revising  paragraphs  (b)(4)(i)  and 
(c)(2)(ii)  to  read  as  follows: 


§63.693    Standards:  closad-vant 
and  control  ttsvioes. 


(b)*  *  * 
f^S  *  *  * 

(i)  A  continuous  monitoring  system 
shall  be  installed  and  operated  for  each 
control  device  that  measures  operating 
parameters  appropriate  for  the  control 
device  technology  as  specified  in 
paragraphs  (d)  through  (h)  of  this 
section.  This  system  shall  include  a 
continuous  recorder  that  records  the 
measured  values  of  the  selected 
operating  parameters.  The  monitoring 
equipment  shall  be  installed,  calibrated, 
and  maintained  in  accordance  with  the 
equipment  manufacturer's 
specifications.  The  continuous  recorder 
shall  be  a  data  recording  device  that  is 
capable  of  recording  either  an 
instantaneous  data  value  at  least  once 
every  15  minutes  or  an  average  value  for 
intervals  of  15  minutes  or  less. 
***** 

(c)  *  *  * 
(2)  *  *  * 

(ii)  If  a  seal  or  locking  device  is  used 
to  comply  with  paragraph  (c)(2)  of  this 
section,  the  device  shall  be  placed  on 
the  mechanism  by  which  the  bypass 
device  position  is  controlled  (e.g.,  valve 
handle,  damper  lever)  when  the  bypass 
device  is  in  the  closed  position  such 
that  the  bypass  device  cannot  be  opened 
without  breaking  the  seal  or  removing 
the  lock.  Examples  of  such  devices 
include,  but  are  not  limited  to,  a  car-seal 
or  a  lock-and-key  configuration  valve.. 
***** 

35.  Section  63.695  is  amended  by 
revising  paragraphs  (a)(4),  adding 
paragraphs  (c)(l)(ii)(C)  and  (D),  and 
revising  paragraph  (e)  introductory  text 
to  read  as  follows: 

§63.695    bispaction  and  monitoring 
requirements. 

***** 

(a)  •  •  * 


(4)  To  monitor  and  record  off-site 
material  treatment  processes  for 
compliance  with  the  standards  specified 
in  63.684(e),  the  monitoring  procediues 
are  specified  in  paragraph  (e)  of  this 
section. 

*  *     ■   *        *        * 

(c)  *  *  * 
(D*  *  * 
(ii)'  *  * 

(C)  The  continuous  monitoring  system 
required  by  §  63.693(b)(4)(i)  shall 
monitor  and  record  either  an 
instantaneous  data  value  at  least  once 
very  15  minutes  or  an  average  value  for 
intervals  of  15  minutes  or  less. 

(D)  The  owner  or  operator  shall 
visually  inspect  the  seal  or  closure 
mechanism  required  by  §63.693(c)(2)(ii) 
at  least  once  every  month  to  verify  that 
the  bypass  m^hanism  is  maintained  in 
the  closed  position. 

*  *        *        *     .  * 

(e)  The  continuous  monitoring  system 
required  by  §  63.684(e)(1)  shall  monitor 
and  record  either  an  instantaneous  data 
value  at  least  once  very  15  minutes  or 
an  average  value  for  intervals  of  15 
minutes  or  less. 
***** 

36.  Section  63.698  is  revised  to  read 
as  follows: 

§  63.698    Implamantation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribd  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State^,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribalagency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.680, 63.684 
through  63.691,  and  63.693.  Where 
these  standards  reference  another 
subpart,  the  cited  provisions  will  be 
delegated  according  to  the  delegation 
provisions  of  the  referenced  subparf. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 


(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f).  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  EE— [Amended] 

37.  Section  63.708  is  revised  to  read 
as  follows: 

§  63.706    Implamantation  and  anforcamant 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  imder 
subpart  E  of  this  part,  the  authorities 
ccntained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.701  and  63.703. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §63.90,  and  as 
required  in  this  subpart. 

Subpart  GG— [Amended] 

38.  Section  63.744  is  amended: 

a.  By  revising  the  first  sentence  of 
paragraph  (a)(1). 

b.  By  revising  paraeraph  (a)(2). 

c.  Adding  parsigrapn  (a)(4). 

The  revisions  and  addition  read  as 
follows: 

§63.744    Standards:  Cleaning  operations. 

(a)*  *  ' 

(1)  Unless  the  owner  or  operator 
satisfies  the  requirements  in  paragraph 
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(a)(4)  of  this  section,  place  used  solvent- 
laden  cloth,  paper,  or  any  other 
absorbent  applicators  used  for  cleaning 

in  bags  or  other  closed  containers. 

•  *  • 

(2)  Unless  the  owner  or  operator 
satisfies  the  requirements  in  paragraph 
(a)(4)  of  this  section,  store  fresh  and 
spent  cleaning  solvents,  except  semi- 
aqueous  solvent  cleaners,  used  in 
aerospace  cleaning  operations  in  closed 
containers. 

•  •        *        •        * 

(4)  Demonstrate  to  the  Administrator 
(or  delegated  State,  local,  or  tribal 
authority)  that  equivalent  or  better 
alternative  measures  are  in  place 
compared  to  the  use  of  closed 
containers  for  the  solvent-laden 
materials  described  in  paragraph  (a)(1) 
of  this  section,  or  the  storage  of  solvents 
described  in  paragraph  (a)(2)  of  this 
section. 

•  »        *        *        * 

39.  Section  63.759  is  added  .to  Subpart 
GG  to  read  as  follows: 

163.759    ImplwnwHaUon  and  enlofcinent 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.741,  63.743, 
63.744(a)(3),  (b)  through  (e),  63.745 
through  63.748.  and  63.649(a). 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkie«ping  and  reporting  under 


§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Sut)part  HH— [AmendecQ 

40.  Section  63.771  is  amended  by 
revising  paragraphs  (c)(3)(i)(A)  and  (B). 

§  63.771    Control  equipment  requiraments. 

***** 

(c)  *  *  * 

(3)*   *   * 
(J).   *   * 

(A)  At  the  inlet  to  the  bypass  device 
that  could  divert  the  stream  away  from 
the  control  device  to  the  atmosphere, 
properly  install,  calibrate,  maintain,  and 
operate  a  flow  indicator  that  is  capable 
of  taking  periodic  readings  and 
soimding  an  alarm  when  the  bypass 
device  is  open  such  that  the  stream  is 
being,  or  could  be.. diverted  away  from 
the  control  device  to  the  atmosphere;  or 

(B)  Secvue  the  bypass  device  valve 
installed  at  the  inlet  to  the  bypass 
device  in  the  non-diverting  position 
using  a  car-seal  or  a  lock-and-key  type 
configuration. 
***** 

41.  Section  63.773  is  amended  by 
revising  paragraph  (c)(2)  introductory 
text  and  adding  paragraph  (c)(2)(iv)  to 
read  as  follows: 

§63.773    Inspection  and  monitoring 
raquirenwnts. 

***** 

(c)  *  *  * 

(2)  Except  as  provided  in  paragraphs 
(c)(5)  and  (6)  of  this  section,  each 
closed-vent  system  shall  be  inspected 
according  to  the  procedures  and 
schedule  specified  in  paragraphs 
(c)(2)(i)  and  (ii)  of  this  section,  each 
cover  shall  be  inspected  according  to 
the  procedures  and  schedule  specified 
in  paragraph  (c)(2)(iii)  of  this  section, 
and  each  bypass  device  shall  be 
inspected  according  to  the  procediues  of 
(c)(2)(iv)  of  this  section. 
***** 

(iv)  For  each  bypass  device,  except  as 
provided  for  in  §  63.771(c)(3)(ii),  the 
owner  or  operator  shall  either 

(A)  At  the  inlet  to  the  bypass  device 
that  could  divert  the  steam  away  from 
the  control  device  to  the  atmosphere,  set 
the  flow  indicator  to  take  a  reading  at 
least  once  every  15  minutes;  or 

(B)  If  the  bypass  device  valve  installed 
at  the  inlet  to  the  bypass  device  is 
secured  in  the  non-diverting  position 
using  a  car-seal  or  a  lock-and-key  type 
configuration,  visually  inspect  the  seal 
or  closure  mechanism  at  least  once 
every  month  to  verify  that  the  valve  is 
maintained  in  the  non-diverting 
position  and  the  vent  stream  is  not 
diverted  through  the  bj^pass  device. 


42.  Section  63.776  is  revised  to  read 
as  follows: 

§63.776    Implementation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
trib^  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  imder 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.760,  63.765, 
63.766,  63.769,  63.771,  and  63.777. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
reqiiired  in  this  subpart. 

Subpart  II— {Amended] 

43.  Section  63.789  is  added  to  Subpart 
n  to  read  as  follows: 

§63.789    Implementation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA.  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicdile  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to  - 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
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section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  caimot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.780  and  63.781, 
and  63.783  and  63.784. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f).  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  imder 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

SultpartJJ— [Amended] 

44.  Section  63.803  is  amended  by 
revising  paragraph  (c)  introductory  text, 
paragraphs  (c)(1)  through  (3),  and 
paragraphs  (c)(4)  introductory  text  to 
read  as  follows: 

§63.803    Work  practice  standards. 

***** 

(c)  Each  owner  or  operator  of  an 
affected  source  shall  prepare  and 
maintain  with  the  work  practice 
implementation  plan  a  written  leak 
inspection  and  maintenance  plan  that 
specifies: 

(1)  A  minimum  visual  inspection 
fi«quency  of  once  per  month  for  all 
equipment  used  to  transfer  or  apply 
coating,  adhesives,  or  organic  solvents; 

(2)  An  inspection  schedule; 

(3)  Methods  for  documenting  the  data 
and  results  of  each  inspection  and  any 
repairs  that  were  made; 

(4)  The  time  frame  between 
identifying  the  leak  and  making  the 
repair,  which  adheres,  at  a  minimum,  to 
the  following  schedule: 
***** 

45.  Section  63.808  is  revised  to  read 
as  follows: 

§  63 JOe    Implementation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  tathe  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 


(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribalagency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  caimot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (5)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.800,  63.802,  and 
63.803  (a)  and  (b),  (c)(1),  and  (d)  through 

(1). 

(2)  Approval  of  alternatives  to  the 
monitoring  and  compliance 
requirements  in  §§  63.804(f)(4)(iv)(D) 
and  (E),  63.804(g)(4)(iii)(C). 
63.804(g)(4)(vi),  and  63.804(g)(6)(vi). 

(3)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2](ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart,  as  well  as  approval  of 
any  alternatives  to  the  specific  test 
methods  under  §§  63.805(a), 
63.805(d)(2)(v),  and  63.805(e)(1). 

(4)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(5)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f).  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  KK— [Amended] 

46.  Section  63.831  is  revised  to  read 
as  follows: 

§  63  J31    Implementation  and  enforcement. 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA.  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  caimot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 


(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.820  and  63.621 
and  63.824  through  63.826. 

(2)  Approval  ofaltematives  to  the  test 
method  for  organic  HAP  content 
determination  in  §63.827(b]  and 
alternatives  to  the  test  method  for 
volatile  matter  in  §  63.827(c),  and  major 
alternatives  to  other  test  methods  under 
§63.7(e}(2)(ii)  and  (f),  as  defined  in 

§  63.90,  and  as  required  in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  LL— [Amended] 

47.  Section  63.853  is  revised  to  read 
as  follows: 

§  63.853    Implementation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administi^tor  has 
delegated  authority  to  a  State,  local,  or 
tribed  agency,  then  that  agency,  in 
addition  to  die  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
regulation.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.840,  63.843  and 
63.844,  63.845(b)  through  (e).  (h)  and  (i), 
and  63.846. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90.  and  as 
required  in  this  subpart. 

Subpart  00— [Amended] 

48.  Section  63.908  is  added  to  Subpart 
OO  to  read  as  follows: 
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§63.908    hnpleinentation  and  enfofcwnent. 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
jenforcement  authority  of  this  subpart  to 

a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.900  and  63.902. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(31  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  PP-{AnMncled] 

49;  Section  63.929  is  added  to  Subpart 
PP  to  read  as  follows:       j 

163.929    hnptamMitatfon  and  enforcanient 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subfiart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  {ransferred  to  the  State,  local,  or 
tribal  agency. 


(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.920  and  63.922 
through  63.924.  Where  these  standards 
reference  another  subpart,  the  cited 
provisions  will  be  delegated  according 
to  the  delegation  provisions  of  the 
referenced  subpart. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  \mder 

§  63.10(f).  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  QQ— {Amended] 

50.  Section  63.949  is  added  to  Subpart 
QQ  to  read  as  follows: 

§  63.949    Impleinentation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
trib^  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA.  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.940,  63.942.  and 
63.943.  Where  these  standards  reference 
subpart  DD,  the  cited  provisions  will  be 
delegated  according  to  the  delegation 
provisions  of  subpart  DD. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90.  and  as  reqiiired  in  this  subpart. 

(4)  Approved  of  major  alternatives  to 
recordkeeping  and  reporting  under 


§  63.10(f).  as  defined  in  §63.90.  and  as 
required  in  this  subpart. 

Subpart  RR— {Amended] 

51.  Section  63.967  is  added  to  Subpart 
RR  to  read  as  follows: 

§63.967    Implementation  and  enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribd  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency.. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S,  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency: 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.960  and  63.962. 
Where  these  standards  reference  subpart 
DD,  the  cited  provisions  will  be 
delegated  according  to  the  delegation 
provisions  subpart  DD  of  this  part. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f).  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90.  and  as 
required  in  this  subpart. 

Subpart  W— [Amended] 

52.  Section  63.1050  is  added  to 
Subpart  W  to  read  as  follows: 

§63.1050    Implementation  and 


(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA.  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  appUcable  U.S. 
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EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.1040  and  63.1042 
through  63.1044.  Where  these  standards 
reference  subpart  DD,  the  dted 
provisions  will  be  delegated  according 
to  the  delegation  provisions  of  subpart 
DD  of  this  part. 

(2)  Approval  of  major  alternatives  to 
test  methods  imder  §  63.7(e)(2)(ii)  and 
(f).  as  defined  in  §  63.90.  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90.  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart 

Subpart  CCC— [Amended] 

53.  Section  63.1166  is  revised  to  read 
as  foUows: 

§63.1166    imptomentation  and 


(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  appUcable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (8)  of  this  section. 


(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.1155  and  63.1157 
through  63.1159. 

(2)  Approval  of  major  alternatives  to 
test  methods  imder  §63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  any  alternative 
measurement  methods  for  HCl  and  CL2 
to  those  specified  in  §  63.1161(d)(1). 

(4)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f).  as  defined  in 
§63.90.  and  as  required  in  this  subpart. 

(5)  Approval  of  any  alternative 
monitoring  requirements  to  those 
specified  in  §§63. 1162(a)(2)  tiirough  (5) 
and  63.1162(b)(1)  tiirough  (3). 

(6)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  imder 

§  63.10(f).  as  defined  in  §  63.90.  and  as 
required  in  this  subpart. 

(7)  Waiver  of  recordkeeping 
requirements  specified  in  §63.1165. 

(8)  Approval  of  an  alternative 
schedule  for  conducting  performance 
tests  to  the  requirement  specified  in 
§  63.1162(a)(1). 

Subpart  DDD^Amended] 

54.  Section  63.1195  is  revised  to  read 
as  follows: 

§63.1195    WlK>  implements  and  enforces 
tills  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA.  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.1177  through 
63.1179. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(u)  and 
(f).  as  defined  in  §  63.90.  and  as  required 
in  this  subpart. 


(3)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f).  as  defined  in 
§  63.90.  and  as  required  in  this  subpart 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f).  as  defined  in  §63.90.  and  as 
required  in  this  subpart. 

Subpart  EEE— [Amended] 

55.  Section  63.1214  is  added  to 
Subpart  EEE  to  read  as  follows: 

§63.1214    Imptomentation  and 


(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA.  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribd  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA.  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to 
requirements  in  §§63.1200  and  63.1203 
through  63.1205. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63. 7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90.  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f).  as  defined  in 
§  63.90.  and  as  required  in  this  subpart. 

(4)  Approval  of  major  aJtematives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §63.90.  and  as 
required  in  this  subpart. 

Subpart  GGG— [Amended] 

56.  Section  63.1261  is  revised  to  read 
as  follows: 

§63.1261    Implemsntation  and 
enforcemant 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA.  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
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addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.1250  and  63.1252 
through  63.1256.  Where  these  standards 
reference  another  subpart,  the  cited 
provisions  will  be  delegated  according 
to  the  delegation  provisions  of  the 
referenced  subpart. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
reccndkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  HHH— [Amended] 

57.  Section  63.1281  is  amended  by 
revising  paragraphs  (c)(3)(i)(A)  and  (B) 
to  read:  [ 

163.1281    Control  •quipmant 
iequifwiMnts> 

•        *        »        *        * 

(c)*  *  * 
(3)*  *  • 

(i)*  •  * 

(A)  At  the  inlet  to  the  bypass  device 
that  could  divert  the  stream  away  from 
the  control  device  to  the  atmosphere, 
properly  install,  calibrate,  maintain,  and 
operate  a  flow  indicator  that  is  capable 
of  taking  periodic  readings  and 
sounding  an  alarm  when  the  bypass 
device  is  open  such  that  the  stream  is 
being,  or  could  be,  diverted  away  from 
the  control  device  to  the  atmosphere;  or 

(B)  Secure  the  bypass  device  valve 
installed  at  the  inlet  to  the  bjrpass 
device  in  the  non-diverting  position 
using  a  car-seal  or  a  lock-^and-key  type 
confi^;uration. 


58.  Section  13.1283  is  amended  by 
revising  paragraph  (c)(2)  introductory 


text  and  adding  paragraph  (c)(2)(iii)  to 
read  as  follows: 

§  83.1283    Inspection  and  monKoring 
requirements. 

***** 

(c)*  *   * 

(2)  Except  as  provided  in  paragraphs 
(c)(5)  and  (6)  of  this  section,  each 
closed-vent  system  shall  be  inspected 
according  to  the  procedures  and 
schedule  specified  in  paragraphs 
(c)(2)(i)  and  (ii)  of  this  section  and  each 
bypass  device  shall  be  inspected 
according  to  the  procedures  of  (c)(2)(iii) 
of  this  section. 
***** 

(iii)  For  each  bypass  device,  except  as 
provided  for  in  §63.1281(c)(3)(ii),  the 
owner  or  operator  shall  either 

(A)  At  the  inlet  to  the  bypass  device 
that  could  divert  the  stream  away  bom 
the  control  device  to  the  atmosphere,  set 
the  flow  indicator  to  take  a  reading  at 
least  once  every  15  minutes;  or 

(B)  If  the  bypass  device  valve  installed 
at  the  inlet  to  the  bypass  device  is 
secured  in  the  non-diverting  position 
using  a  car-seal  or  a  lock-and-key  type 
configuration,  visually  inspect  the  seal 
or  closure  mechanism  at  least  once 
every  month  to  verify  that  the  valve  is 
maintained  in  the  non-diverting 
position  and  the  vent  stream  is  not 
diverted  through  the  bypass  device. 
***** 

59.  Section  63.1286  is  revised  to  read 
as  follows: 

§63.1286    Imptementation  and 
enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  imder 
subpart  E  of  this  part,  the  authorities  . 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 


(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.1270,  63.1275, 
63.1281,  and  63.1287. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Sut)paft  IIMAmefNled] 

60.  Section  63.1309  is  revised  to  read 
as  follows: 

S63.1309    Imptontentation  and 
anforcamanL 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  .to  a  State,  local,  or 
tribd  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (5)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.1290,  63.1293 
through  63.1301,  and  63.1305. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  alternatives  to  the 
specific  monitoring  requirements  of 
§  63.1303(b)(5). 

(5)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

SubfMrt  JJJ— [Amended] 

61.  Section  63.1336  is  added  to 
Subpart  j]J  to  read  as  follows: 
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§63.1336    Implementation  and 
enforcement. 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribalagency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.1310  and  63.1311, 
63.1313  through  63.1315(a)(1)  through 
(9),  (a)(ll)  through  (18),  (b)  through  (e), 
63.1316,  63.1321  and  63.1322, 
63.1323(a),  (b)(1)  through  (4),  (b)(5)(iv) 
and  (v),  (b)(6)  and  (7).  (c)  through  (j), 
and  63.1328  through  63.1331.  Where 
these  standards  reference  another 
subpart,  the  cited  provisions  will  be 
delegated  according  to  the  delegation 
provisions  of  the  referenced  subpart. 
Where  these  standards  reference  another 
subpart  and  modify  the  requirements, 
the  requirements  shall  be  modified  as 
described  in  this  subpart.  Delegation  of 
the  modified  requirements  will  also 
occur  according  to  the  delegation 
provisions  of  the  referenced  subpart. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f).  as  defimed  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  LLL— [Amended] 

62.  Section  63.1358  is  revised  to  read 
as  follows: 

§63.1358    imptementation  and 


(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 


If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or   , 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.1340  and  63.1343 
through  63.1348. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90.  and  as 
required  in  this  subpart. 

Subpart  MMM— [Amended] 

63.  Section  63.1362  is  amended  by 
revising  paragraphs  (j)(l)  and  (j)(2)  to 
read  as  follows: 

§63.1362    Standards. 

***** 
(j)*  *   * 

(1)  Install,  calibrate,  maintain,  and 
operate  a  flow  indicator  that  is  capable 
of  determining  whether  vent  stream 
flow  is  present  and  taking  frequent, 
periodic  readings.  Records  shall  be 
maintained  as  specified  in 

§  63.1367(f)(1).  The  flow  indicator  shall 
be  installed  at  the  entrance  to  any 
bypass  line  that  could  divert  the  vent 
stream  away  from  the  control  device  to 
the  atmosphere;  or 

(2)  Secure  the  bypass  line  valve  in  the 
closed  position  with  a  car-seal  or  lock- 
and-key  type  configuration.  Records 
shall  be  maintained  as  specified  in 

§  63.1367(f)(2). 

*        *        •     ■  *        * 

64.  Section  63.1366  is  amended  by 
revising  paragraph  (b)(l)(xiii)  to  read  as 
follows: 

963.1368    Monitoring  and  Inspection 
lequitwnenls. 


(b)*  *  • 

(D*  •  * 

(xiii)  Closed-vent  system  visual 
inspections.  The  owner  or  operator  shall 
comply  with  thq  requirements  in  either 
paragraph  (b)(l)(xiii)(A)  or  (B)  of  this 
section: 

(A)  Set  the  flow  indicator  at  the 
entrance  to  any  bypass  line  that  could 
divert  the  stream  away  from  the  control 
device  to  the  atmosphere  to  take  a 
reading  at  least  once  every  15  minutes; 
or 

(B)  If  the  bypass  device  valve  installed 
at  the  inlet  to  the  bypass  device  is 
secured  in  the  closed  position  with  a 
car-seal  or  lock-and-key  t)rpe 
configuration,  visually  inspect  the  seal 
or  closure  mechanism  at  least  once 
every  month  to  verify  that  the  valve  is 
maintained  in  the  closed  position  and 
the  vent  stream  is  not  diverted  through 
the  bypass  line. 

*        *        *        *       ,  • 

65.  Section  63.1369  is  revised  to  read 
as  follows: 

§63.1369    Implementation  and 
enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.1360  and  63.1362 
and  63.1363.  Where  these  standards 
reference  another  subpart,  the  cited 
provisions  will  be  delegated  according 
to  the  delegation  provisions  of  the 
referenced  subpart.  Where  these 
standards  reference  another  subpart  and 
modify  the  requirements,  the 
requirements  shall  be  modified  as 
described  in  this  subpart.  Delegation  of 
the  modified  requirements  will  also 
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occur  according  to  the  delegation 
provisions  of  the  referenced  subpart. 

(2)  Approval  of  major  alternatives  to 
test  methods  for  under  §  63.7(e)(2)(ii) 
and  (f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

fa)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§  63.10(f),  as  defined  in  §63.90,  and  as 
required  in  this  subpart. 

SubfMrt  NNN— {Amended] 

66.  Section  63.1388  is  added  to 
Subpart  NNN  to  read  as  follows: 

§63.1388    hnptementation  and 


(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribd  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  caimot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
reauirements  in  §§63.1380  and  63.1382. 

(2)  Approval  of  major  alternatives  to 
test  methods  imder  §63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f),  as  defined  in 
§63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §|63.90,  and  as 
required  in  this  subpart. 

SubfMrt  00O-{Amended] 

67.  Section  63.1419  is  revised  to  read 
as  follows:  j 

$63.1419    linplaiiMnlaDon  and 


(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 


delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  caimot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§  63.1400  and  63.1401 
and  63.1404  through  63.1410.  Where 
these  standards  reference  another 
subpart,  the  cited  provisions  will  be 
delegated  according  to  the  delegation 
provisions  of  the  referenced  subpart. 
Where  these  standards  reference  another 
subpart  and  modify  the  requirements, 
the  requirements  shall  be  modified  as 
described  in  this  subpart.  Delegation  of 
the  modified  requirements  will  also 
occur  according  to  the  delegation 
provisions  of  the  referenced  subpart. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f).  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  imder  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  imder 

§  63.10(f),  as  defined  in  §  63.90.  and  as 
required  in  this  subpart. 

Subpart  PPP— {Amended] 

.  68.  Section  63.1421  is  revised  to  read 
as  follows: 

§63.1421    Implementation  and 
enforcemant. 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 


subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agwicy  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.1420.  63.1422, 
63.1424  through  63.1428,  and  63.1432 
through  63.1436.  Where  these  standards 
reference  another  subpart,  the  cited 
provisions  will  be  delegated  according 
to  the  delegation  provisions  of  the 
referenced  subpart.  Where  these 
standards  reference  another  subpart  and 
modify  the  requirements,  the 
requirements  shall  be  modified  as 
described  in  this  subpart.  Delegation  of 
the  modified  requirements  will  also 
occur  according  to  the  delegation 
provisions  of  the  referenced  subpart. 

(2)  Approval  of  major  alternatives  to 
test  meUiods  under  §  63  J(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  RRR— {Amended] 

69.  Section  63.1519  is  revised  to  read 
as  follows: 

§63.1519    Imptomantation  and 
enforcement 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
appUcable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribd  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
regulation.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  regulation 
to  a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
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(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§  63.10(f),  as  defined  in  §  63.90.  and  as 
required  in  this  subpart. 

Subpart  XXX— {Amended] 

72.  Section  63.1661  is  revised  to  read 
as  follows: 

§63.1661    Imptwnentation  and 


be  transferred  to  the  State,  local,  or  - 
tribalagency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.1500,  63.1505, 
and  63.1506. 

(2)  Approval  of  major  alternatives  to 
test  methods  for  under  §  63.7(e)(2)(ii) 
and  (f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  TIT— (Amended] 

70.  Section  63.1550  is  revised  to  read 
as  follows: 

§63.1550    Implamantation  and 
anforcamenL 

(a)  This  subpart  be  implemented  and 
enforced  by  the  U.S.  EPA.  or  a  delegated 
authority  such  as  the  applicable  State, 
local,  or  tribal  agency.  If  the  U.S.  EPA 
Administrator  has  delegated  authority  to 
a  State,  local,  or  tribal  agency,  then  that 
agency,  in  addition  to  the  U.S.  EPA,  has 
the  authority  to  implement  and  enforce 
this  subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.1541,  63.1543(a) 
through  (c),  (f)  and  (g),  and  63.1544. 


(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 
§  63.10(f),  as  defined  in  §  63.90,  and  as 
required  in  this  subpart. 

Subpart  VW— {Amended] 

71.  Section  63.1594  is  revised  to  read 
as  follows: 

§63.1594    Who  anforcas  this  subpart? 

(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if 
implementation  and  enforcement  of  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enforcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  caimot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  of  this  section. 

(1)  Approval  of  alternatives  to  the 
requirements  in  §§63.1580,  63.1583, 
and  §63.1586. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f),  as  defined  in 
§  63.90,  and  as  required  in  this  subpart. 


(a)  This  subpart  can  be  implemented 
and  enforced  by  the  U.S.  EPA,  or  a 
delegated  authority  such  as  the 
applicable  State,  local,  or  tribal  agency. 
If  the  U.S.  EPA  Administrator  has 
delegated  authority  to  a  State,  local,  or 
tribal  agency,  then  that  agency,  in 
addition  to  the  U.S.  EPA,  has  the 
authority  to  implement  and  enforce  this 
subpart.  Contact  the  applicable  U.S. 
EPA  Regional  Office  to  find  out  if  this 
subpart  is  delegated  to  a  State,  local,  or 
tribal  agency. 

(b)  In  delegating  implementation  and 
enJPorcement  authority  of  this  subpart  to 
a  State,  local,  or  tribal  agency  under 
subpart  E  of  this  part,  the  authorities 
contained  in  paragraph  (c)  of  this 
section  are  retained  by  the 
Administrator  of  U.S.  EPA  and  cannot 
be  transferred  to  the  State,  local,  or 
tribal  agency. 

(c)  The  authorities  that  cannot  be 
delegated  to  State,  local,  or  tribal 
agencies  are  as  specified  in  paragraphs 
(c)(1)  through  (4)  ofthis  section. 

(1)  Approval  of  alternatives  to 
requirements  in  §§  63.1650  and  63.1652 
through  63.1654. 

(2)  Approval  of  major  alternatives  to 
test  methods  under  §  63.7(e)(2)(ii)  and 
(f),  as  defined  in  §  63.90,  and  as  required 
in  this  subpart. 

(3)  Approval  of  major  alternatives  to 
monitoring  under  §  63.8(f).  as  defined  in 
§  63.90.  and  as  required  in  this  subpart. 

(4)  Approval  of  major  alternatives  to 
recordkeeping  and  reporting  under 

§  63.10(f).  as  defined  in  §  63.90.  and  as 
required  in  this  subpart. 

[FR  Doc.  02-188  Filed  1-15-02;  8:45  am) 
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71 510,511,512,513 

515,  516.  517,  816, 

97 267,269,  1288, 

107 

108 

121 2112, 

330 _..: 

Proposed  Rules: 

25 1846 

39. .29,  31,  33,  35.  38,  40,  530, 

534,  537,  538,541,542, 

544,  547,  550,  697,  700, 

1165,  1167,1169,  1419, 

1670,  1913  2145,  2146 

71 552,  702,  703,  704,  705, 

706,  1322,  2148,  2149, 

2150,2151,2152,2154, 

2155,2156 

93 123 

330 263 


IS  CFR 

4a 

743 

752 

772..* 

774 


..2135 

458 

...458 
...458 
458 


16  CFR 

4 :.. 

KTopovoa  iiifm> 

432 


...123 
.1915 


17  CFR 

228 

229 

230 

240 

241 

249 


.232 
.232 
.22B 
.232 

6 

..232 


18  CFR 

Proposed  Rules: 

101 

201 

284 

352 


.1026 
.1026 


.1026 


.274 


19  CFR 

12 


.953,  1809 
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20CFR 

PropOMO  Rutes! 

345 


.2167 


21CFR 

173 

864 


..2(71 
1696 


22CFR 

41 1413 

42 1414,  1415 

126 1074 


.1420 


196 

2SCFR 

170 


513 

542 '.. 


.1290 
.1274 

.1917 


26CFR 

1 8.  817,  1075 

301 1416 

602 8.817,  1075 


1 48,  1672 

46 707 

301 1421 

602 , 1421 

29CFR 

102 656,657 

1912 668 

1912a 668 

2520 „„ 772,777 

2560.. 772.777 

2570 7p 

4022 1861 

4044 1861 

PrapoMQ  Rutosz 

2700 1673 


30CFR 

203 


1673 


.1862 


250 275,1171 

931 1173 


32CFR 

PrepoMd  Riilw: 

326 

505 

806B 


.1673 
.1421 
.1423 


33CFR 

110 


17 


117 17,  1095,  1416,  1417, 

1607 

165 517,  1097,  1099,  1101, 

1607 

Proposed  Rules: 

IOC 1177 

34CFR 

Proposed  Rules: 

303 1410 

36CFR 

Proposed  Rules: 

2 1424 

7 1424 

37CFR 

1 520 

38CFR 

52 660 

Propos6d  Rulos: 

3 200 

17 200 

21 200 

39CFR 

3 2135 

Proposed  Rutes: 

111 275 

40CFR 

9 1812 

50 1430 

52 18,  19,822 

60 1295 

61 1295 

62 271 

63 825.  1295 

70 1431 

72 1295 

75 1295 

141 1812 

142 1812 

180 1102,  1880 

261 1888,  1896 

Proposed  Rules: 

3 278 

51 278 

52 50,849 

60 278,  1676 

61 1676 

62 279 

63 278.  850,  2286 

70 278 

86 2159 

123 „ 278 


142 278 

145 278 

162 - 278 

180 1917.1925.2175 

233 278 

257 278 

258 278 

271 278,  1931 

281 278 

403 278 

501 278 

721 1937 

725 ....1179 

745 278 

763 278 

41  CFR 

Ch.  301 .....1899 

301-10 1902 

44  CFR 

65 1610,  1611 

67 675,  1614 

Proposed  Rules: 

67 709 

47  CFR 

1 1615 

6 V 676 

7 678 

15 1623 

20 1626,  1643,  1903 

22 1626 

64 1643 

73 828,829,830 

76 678,  1649 

Propossd  Dules: 

51 1945,  1947 

73 851,  1704 

76 1704 

95 1710 

48  CFR 

19 .1858 

52 1858 

Proposed  Ruiss: 

23 631 

52 ...631 

49  CFR 

1 ..; 629 

192 1108 

195 831.1650,2136 

214 1903 

219 21,  1116 

240 22 

Proposed  Rules: 

173 852 


192 1537 

241 2179 

529 710 

531 710 

533 710 

535 :.710 

537 710 

538 710,713 

541 ;..: 710 

542 ....710 

543 710 

544 710 

551 710 

552 710 

553 710 

554 710 

555 710 

556 710 

557 710 

564 710 

565 710 

566 710 

567 710 

568 710 

569 710 

570 710 

572 710 

573 710 

574 710 

575. 710 

576 710 

577 ; 710 

578 710 

579 .....710 

50  CFR 

17 680,  1662 

223 1116 

229 _ 1133,  1142 

600 1540 

635 1668 

648 1908 

660 1540 

679 956,  1160,  1163, 

Propossd  Rules: 

17 280,  1712 

229 1300 

600 1555 

622 1323 

635 629 

648 ..1324 

660 1186,1555 

679 .-. 1325 

697 282 


■•^-'*-r  .-ifc**^ 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTX) 
EFFECT  JANUARY  16, 
2002 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Conservation  Reserve 
Program: 
Good  faith  reliance  and 

excessive  rainfall; 

published  1-16-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  published  12-12-01 
Boeing;  published  12-12-01 
McDonnell  Douglas; 
published  12-12-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
1-23-02;  published  1-8-02 
[FR  02-00450] 

AGRICULTURE 
DEPARTMENT 
Agricultunil  Mariwting 
Service 

Walnuts  grown  in — 
California;  comments  due  by 
1-22-02;  published  11-21- 
01  [FR  01-29114]      • 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Tot)acco;  comments  due  by 
1-22-02;  published  1-4-02 
[FR  02-00185] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Tobacco;  convnents  due  by 
1-22-02;  published  1-4-02 
[FR  02-00186] 


AGRICULTURE 
DEPARTMENT 
Rural  Utilitie*  Sarvica 

Electric  loans: 
Insured  and  guaranteed 
loans;  general  and  pre- 
loan  policies  and 
procedures — 
Tresisury  rate  direct  loan 
program;  comments  due 
by  1-25-02;  published 
12-26-01  [FR  01-31574] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 
Insured  and  guaranteed 
loans;  general  and  pre- 
loan  policies  and 
procedures- 
Treasury  rate  direct  loan 
program;  comments  due 
by  f-25-02;  published 
12-26-01  [FR  01-31575] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen^ation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
Bering  Sea  and  Aleutian 
Islands  groundfish,  king 
and  tanner  crab,  and 
scallop  and  salmon; 
comments  due  by  1-22- 
02;  published  1-10-02 
[FR  02-00644] 

COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

Federal  Tort  Claims  Act 
procedures;  comments  due 
by  1-22-02;  published  11- 
20-01  [FR  01-28944] 

DEFENSE  DEPARTMENT 

Prototype  projects; 
transactions  other  than 
contracts,  grants,  or 
cooperative  agreements; 
comments  due  by  1-22-02; 
published  11-21-01  [FR  01- 
29008] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Asphalt  processing  and 

asphalt  roofing 

manufacturing  facilities; 

comments  due  by  1-22- 

02;  published  11-21-01 

[FR  01-28192] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegations: 
District  of  Columt)ia; 
comments  due  by  1-25- 


02;  published  12-26-01 

[FR  01-31485] 
ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  authority 
delegatk>ns: 
District  of  Columbia; 
comments  due  by  1-25- 
02;  published  12-26-01 
[FR  01-31486] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Louisiana;  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31483] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatkm 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Louisiana;  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31484] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Georgia;  comments  due  t>y 
1-25-02;  published  12-11- 
01  [FR  01-30587] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Kentucky;  comments  due  by 

1-25-02;  published  12-26- 

01  [FR  01-31487] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

Kentucky;  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31488] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
'        auttiorizations: 

Tennessee;  comments  due 
by  1-25-02;  published  12- 
26-01  [FR  01-31489] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

autfwrizations: 

Tennessee;  comments  due 
by  1-25-02;  published  12- 
26-01  FR  01-31490] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 


lnterconnectk)n — 

Unbufxlled  network 
elements  and 
interconnectkxi; 
perkxmance 
n>easurements  and 
standards:  comments 
due  by  1-22-02; 
published  12-17-01  (FR 
01-30984] 

Practice  and  procedure:  • 

Quiet  zones;  applk:alion 
procedures  review; 
comments  due  by  1-22- 
02;  published  12-21-01 
[FR  01-31411] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Foster  care  maintenance 
payments,  adoplk>n 
assistance,  and  chikj  and 
family  services: 
Title  IV-E  foster  care 
eligilMlity  reviews  and  chHd 
and  family  servk^es  State 
plan  reviews;  technk:al 
corrections;  comments 
due  by  1-22-02;  published 
11-23-01  [FR  01-29174] 

INTERIOR  DEPARTMENT 
Fish  and  WildIHe  Swvice 

Migratory  l>ird  hunting: 
Light  goose  populations; 
harvest  management; 
comments  due  by  1-25- 
02;  published  12-10-01 
[FR  01-30411] 

INTERK>R  DEPARTMENT 
Surface  Mining  Rectairation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamatkjn  plan 
8ut>missk)ns: 

Oklahoma;  comments  due 
by  1-22-02;  published  12- 
21-01  [FR  01-31536] 

LEGAL  SERVICES 
CORPORATION 

Welfare  reform;  comments  due 
by  1-25-02;  published  11- 
26-01  [FR  01-29301] 

NATIONAL  CREDIT  UNK>N 
ADMINISTRATION 

Credit  unions: 
Investment  and  deposit 
activities — 
Revisions  and 
clarifk:atk>ns;  comments 
due  by  1-24-02; 
published  10-26-01  [FR 
01-26934] 

POSTAL  SERVICE 

Domestk:  Mail  Manual: 
Bedloaded  bundles  of 
periodnals;  comments  due 
by  1-22-02;  published  12- 
20-01  [FR  01-31386] 


IV 
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TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airports,  on-airport  parking 
lots,  and  vendors  of  on- 
airfiekj  direct  services  to  air 
carriers  for  security 
mandates;  reimbursement 
procedures;  comments  due 
by  1-22-02;  published  12- 
21-01  [FR  01-31435] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  directives: 
Boeing;  comments  due  by 
1-25-02;  published  11-26- 
01  [FR  01-29183] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Cirrus  Design  Corp.; 
comments  due  by  1-24- 
02;  published  12-11-01 
[FR  01-30423] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  1-22- 
02;  published  11-23-01 
[FR  01-29189] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiriess  directives: 


Eurocopter  France; 
comments  due  by  1-25- 
02;  published  11-26-01 
[FR  01-29188] 

TRANSPORTAtlON 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Hartzell  Propeller,  Inc.; 
comments  due  by  1-22- 
02;  pubfished  11-20-01 
[FR  01-28792] 

Pratt  &  Whitney;  comments 
due  by  1-22-02;  published 
11-23-01  [FR  01-29191] 

Raytheon;  comments  due  by 
1-22-02;  published  11-26- 
01  [FR  01-29222] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  1-22-02;  published 
12-21-01  [FR  01-31518] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Interstate  school  bus  safety; 
comments  due  by  1-22- 
02;  published  10-22-01 
[FR  01-26562] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 


Small  business  entities; 

economic  impact; 

comments  due  by  1-25- 

02;  published  1-7-02  [FR 

02-00154] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Excise  taxes: 
Gasoline  tax  claims; 

comments  due  by  1-22- 

02;  published  10-23-01 

[FR  01-26571] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulations  and 
rules  of  practice — 
Death  benefits  claim  by 
survivor;  comrnents  due 
by  1-22-02;  published 
12-21-01  [FR  01-31479] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  hOpM 
vvww.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
pubHsfied  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 


Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  286g/P.L.  107-118 

Srnall  Business  Liability  Relief 
and  Brownfields  Revitalization 
Act  (Jan.  11,  2002;  115  Stat. 
2356) 

Last  List  January  14,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iist8erv9listserv.gsa.gov 
with  ttie'folldwing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  sendee  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


mFOmiATION  about  the  SUPCRINTENPENT  of  DOCUMENTS'  SUMCRIPTION  SERVICE 

Know  when  to  expect  yoor  renewal  notke  and  keep  a  good  thing  coming.  To  keep  our  subscription 
inices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
ieam  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bdbre  the  slwwn  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
l)elMT  tiic  siMwn  date. 


:  AEB  SMITH212J 

•  JOHN  SMITH 

•  212  MAIN  STREET 


DEC97R1 


:  frFRDO    SMITH212J 

'   JOHN  SMITH 

:  212  MAIN  STREET 


DEC97RI 


:  FORESTVILLE  MD  20704  i        '.   FORESTVILLE  MD  20704 


To  be  sure  that  your  service?  continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintendent  of  Documents,  WashingtOT,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

lb  chan^  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM.  Washington, 
DC  20402-9373. 

To  inquire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Brknch,  Mail 
Stop:  SSOM.  Washington,  DC  20402-9373. 

To  onter  a  new  subscription:  Please  use  the  order  form  provided  below. 

Superintendent  of  Documents  Subscription  Order  Form 

CMwPrecanlngCoar  Cttmg*  yOUT  Ofdef. 

*  5468  r«  Batyl 

□  VirC  u.      ^„/\     t.11  To  ta  your  orders  (202)  512-2250 

YtA,cntermysubscnptKm(s)asfbUows:  PlK«e  yoor  o«lm  (202)  512-1800 

subscriptidns  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CTR  Sections  Affected  (LSA),  at  $764  each  per  year. 
subscriptions  to  Federal  Register,  <tei;yon/y<FRDO),  at  $699  eacii  per  year. 


The  total  cost  of  my  order  is  $ 

International  custojners  please  add  25%, 


_.  Price  indadcs  regular  domestic  postage  and  handling,  and  i.s  subject  to  change. 


Company  or  penonal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I    I  Oieck  Payable  to  the  Superintendent  of  Doctunents 
□  GPO  Deposit  Account        I    I    I    I    I    I    I    1-171 
CH  VISA      Q  MasterCard  Account 


n 


aty.  State,  ZIP  code 


(Credit  card  expiratioii  dale) 


Thankyoufor 
yomr  order ! 


paytime  phone  inclndiBg  area  code 


nnchase  aider  nundKT  (optional) 


YES     NO 


Authocizing  signamfe 

Mail  To:  Superintendent  of  Doctunents 

PC.  Box  371954.  Pittsbureh.  PA  15250-7qS4 


MMH 


Public  Laws 


107th  Congress,  Ist  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress,  1st  Session,  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Prinling  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  Yllid.  enter  my  subscription(s)  as  follows: 


Ord«f  Processing  Code 

*6216 


Charge  your  order. 
It'sEasylt 

To  fax  your  orders  (202)  512-2250 

Phone  yonr  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress.  Ist  Session,  2001  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  includes  regular  domestic  posti^  and  IwindBng  and  is  subject  to  change. 


Company  or  personal  name  (Please  type  or  print) 


Aiiditional  address/atteation  line 


Street  address 


City.  Stale.  ZIP  code 


nease  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account        I    I    I 


-D 


Daytime  phone  includiag  area  code 


O  VISA       L  MasteiCard  Account 

1    1    1-        1    1         1         1    1    1                          II 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7  CFRPart  353 

[Docket  No.  99-100-4] 

Export  Certification;  Canadian  Solid 
Wood  Packing  Materials  Exported 
From  the  United  States  to  China 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affinnation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations  for  the 
certification  of  softwood  (coniferous) 
packing  materials  used  with  goods 
exported  from  the  United  States  to 
China.  Prior  to  the  interim  rule,  the 
packing  materials  had  to  be  certified  as 
havii^  been  heat  treated  in  the  United 
States.  The  interim  rule  allowed 
certification  of  packing  materials  that 
were  heat  treated  in  Qmada  if  that 
treatment  was  certified  by  the  Canadian 
Food  Inspection  Agency  to  meet 
requirements  established  by  the 
Government  of  the  People's  Republic  of 
China.  The  interim  rule  was  necessary 
to  facilitate  the  exportation  of  the  large 
volume  of  U.S.  goods  shipped  to  China 
using  Canadian-origin  coniferous  solid 
wood  packing  materials. 
EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  July  11,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Frederick  Thomas,  Export  Specialist, 
Phytosanitary  Issues  Management,  PPQ, 
APHIS,  4700  Rivdr  Road  Unit  140, 
Riverdale,  MD  20737-1236;  (301)  734- 
8367. 
SUPPLEMENTARY  INFORMATK)N: 

Background 

In  an  interim  rule  effective  July  11, 
2001,  and  published  in  the  Federal 


Register  on  July  1 7,  2001 166  FR  37114- 
37117,  Docket  No.  99-100-3),  we 
amended  the  export  certification 
regulations  in  7  GFR  part  353  regarding 
the  certification  of  softwood 
(coniferous)  packing  materials  used 
with  goods  exported  from  the  United 
States  to  China.  The  interim  rule 
allowed  certification  of  packing 
materials  that  were  heat  treated  in 
Canada  if  that  treatment  was  certified  by 
the  Canadian  Food  Inspection  Agency  to 
meet  requirements  established  by  the 
Government  of  the  People's  Republic  of 
China.  These  changes  were  necessary  to 
facilitate  the  exportation  of  the  large 
volume  of  U.S.  goods  shipped  to  China 
using  Canadian-origin  coniferous  solid 
wood  packing  materials. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
September  17,  2001.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

List  of  Subiects  in  7  CFR  Part  353 

Exports,  Plant  diseases  and  pests, 
Reporting  and  recordkeeping 
requirements. 

PART  35»-EXPORT  CERTIHCAT10N 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  part  353  and 
that  was  pubfished  at  66  FR  37114- 
37117onJuly  17,  2001. 

Authority:  7  U.S.C.  7711,  7712.  7718;  7751. 
and  7754;  21  U.S.C.  136  and  136a;  7  CFR 
2.22,  2.80,  and  371.3. 

Done  in  Washington,  DC,  this  11th  day  of 
January,  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 

Health  Inspection  Service. 

(FR  Doc.  02-1240  Filed  1-16-02;  8:45  am) 

BILLING  CODE  3410-34-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-21-AD;  Amendment 
39-12598;  AD  2002-01-07] 

RIN  2120-AA64 

Airworthiness  DlrectWes;  Bell 
Helicopter  Textron  Canada  Model  430 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Bell  Helicopter  Textron  Canada  (BHTC) 
Model  430  helicopters  that  requires 
changes  to  the  electrical  power 
distribution  system.  This  amendment  is 
prompted  by  design  deficiencies  in  the 
electrical  systems.  The  actions  specified 
by  this  AD  are  intended  to  prevent 
failure  of  both  generators,  loss  of 
primary  electrical  power,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  February  21,  2002. 
The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February 
21,2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Bell  Helicopter  Textron  Canada, 
12,800  Rue  de  I'Avenir,  Mirabel,  Quebec 
J7J1R4,  telephone  (450)  437-2862  or 
(800)  363-8023,  fax  (450)  433-0272. 
This  information  may  be  examined  at 
the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth.  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McCallister,  Aviation  Safety 
Engineer,  FAA,  Rotorcraft  Directorate, 
Rotorcraft  Standards  Staff,  Fort  Worth, 
Texas  76193-0110,  telephone  (817) 
222-5121,  fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  BHTC  Model  430 
helicopters  was  published  in  the 
Federal  Register  on  October  12.  2001 
(66  FR  52072).  That  action  proposed  to 
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require,  before  further  flight  after  March 
31,  2002,  accomplishing  the  electrical 
power  distribution  system  changes  in 
accordance  with  BHTC  Alert  Service 
Bulletin  No.  430-01-19.  dated  February 
22.  2001  (ASB). 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  33  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  48 
work  hours  per  helicopter  to  accomplish 
the  changes  to  the  electrical  system,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  The  manxifactuier  states  in 
its  ASB  that  the  parts  will  be  provided 
at  no  cost  before  March  31,  2002.  Based 
on  these  figiues,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $95,040. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States. 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediwes  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administratibn  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-01-07  Bell  Helicopter  Textron  Canada: 

Amendment  39-12598.  Docket  No. 
2001-SW-21-AD. 

Applicability:  Model  430  helicopters,  serial 
numbers  49002  through  49071,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  both  generators,  loss 
of  primary  electrical  power,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Before  hirther  flight  after  March  31, 
2002,  perform  the  Accomplishment 
Instructions,  paragraphs  1  through  124,  of 
Bell  Helicopter  Textron  Canada  Alert  Service 
Bulletin  No  430-01-19,  dated  February  22, 
2001,  which  is  terminating  action  for  the 
requirements  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  The  modification  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions,  paragraphs  1  through  124,  of 
Bell  Helicopter  Textron  Canada  Alert  Service 
Bulletin  No  430-01-19,  dated  February  22, 
2001.  This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 


and  1  CFR  part  51.  Copies  may  be  obtained 
from  Bell  Helicopter  Textron  Canada,  12,800 
Rue  de  I'Avenir,  Mirabel,  Quebec  J7J1R4, 
telephone  (450)  437-2862  or  (800)  363-8023, 
fax  (450)  433-0272.  Copies  may  be  inspected 
at  the  FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham  Blvd., 
Room  663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
February  21. 2002. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
2000-32R1,  dated  May  28,  2001. 

Issued  in  Fort  Worth,  Texas,  on  January  4, 
2002. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-1055  Filed  1-16-02;  8:45  am] 
nUING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  2001-SW-56-AD;  Amendment 
39-12601;  AD  2001-25-51] 

RIN2120-AA64 

Airworthiness  Directives;  MD 
Helicopters,  Inc.  Model  MD900 
Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule;  request  for 
comments. 

summary:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2001-25-51,  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  MD  Helicopters,  hic.  (MDHI)  Model 
MD900  helicopters  by  individual  letters. 
This  AD  requires  performing  a  dual 
power  confirmation  test  on  the 
Integrated  Instrument  Display  System 
(IIDS)  and  inserting  a  revision  to  the 
Rotorcraft  Flight  Manual  (RFM).  as 
applicable.  If  the  IIDS  fails  the  power 
test,  replacing  it  is  required  before 
further  flight.  Removing  the  temporary 
revision  when  the  IIDS  is  replaced  and 
inserting  the  applicable  revision  into  the 
RFM  is  also  required.  This  AD  is 
promjpted  by  the  failiue  of  the  IIDS 
during  a  helicopter  hover  operation.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  total  power  failure 
of  the  IIDS  and  the  subsequent  inability 
to  monitor  information  and  warning 
indications  essential  for  the  operation  of 
the  helicopter. 
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dates:  Effective  February  1.  2002.  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emei;gency  AD  2001-25-51,  issued  on 
December  7.  2001.  which  contained  the 
requirements  of  this  amendment.' 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  February  1, 
2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  18.  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Office  of  the 
Regional  Counsel.  Southwest  Region. 
Attention:  Rules  Docket  No.  2001-SW- 
56-AD,  2601  Meacham  Blvd.,  Room 
663.  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  applicable  service  information 
may  be  obtained  from  MD  Helicopters 
Inc.,  Attn:  Customer  Support  Division. 
4555  E.  McDowell  Rd.,  Mail  Stop 
M615-G048.  Mesa.  Arizona  85215- 
9734.  telephone  1-800-388-3378.  fax 
480-891-6782,  or  on  the  web  at 
www.mdhelicopters.com.  This 
information  may  be  examined  at  the 
FAA,  Office  of  die  Regional  Coimsel, 
Southwest  Region.  2601  Meacham 
Blvd..  Room  663,  Fort  Worth.  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Guy 
Dalla  Riva,  Aviation  Safety  Engineer, 
FAA,  Los  Angeles  Aircraft  Certification 
Office.  Propulsion  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5248,  fax 
(562) 627-5210. 

SUPPLEMENTARY  INFORMATION:  On 
December  7,  2001,  the  FAA  issued 
Emergency  AD  2001-25-51  for  MDHI 
Model  MD900  helicopters,  which 
requires  performing  a  dual  power 
confirmation  test  on  the  IIDS  and 
inserting  a  revision  to  the  RFM,  as 
applicable.  If  the  IIDS  fails  the  power 
test,  replacing  it  is  required  before 
further  flight.  Removing  the  temporary 
revision  when  the  IIDS  is  replaced  and 
inserting  the  applicable  revision  into  the 
RFM  is  also  required.  That  action  was 
prompted  by  the  failure  of  the  IIDS 
during  a  heUcopter  hover  operation.  The 
failure  was  attributed  to  an  error  in  the 
manufacturing  process  and  a  design 
deficiency.  Failiue  of  the  IIDS,  if  not 
corrected,  could  result  in  the  inability  to 
monitor  information  and  warning 
indications  essential  for  the  operation  of 
the  helicopter. 


The  FAA  has  reviewed  MDHI  Service 
Bulletin  SB900-081R1.  dated  November 
8.  2001  (SB),  which  describes 
procedures  for  inspecting  and  replacing 
the  IIDS  and  inserting  revisions  into  the 
RFM. 

Since  the  imsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
MDHI  MD900  helicopters  of  the  same 
type  design,  the  FAA  issued  Emergency 
AD  2001-25-51  to  prevent  total  power 
failine  of  the  IIDS  and  the  subsequent 
inability  to  monitor  information  and 
warning  indications  essential  for  the 
operation  of  the  helicopter.  The  AD 
requires  the  following  within  10  days: 

•  Perform  an  IIDS  dual  power 
confirmation  test. 

•  If  the  HDS  continues  to  operate  after 
the  dual  power  confirmation  test,  insert 
into  the  RFM  the  applicable 
TEMPORARY  RFM  revisions  that  state 
the  pilot  must  "land  as  soon  as 
possible"  after  an  IIDS  failure. 

•  If  the  IIDS  does  not  continue  to 
operate,  replace  it  with  a  specified  IIDS 
before  further  flight.  Insert  into  the  RFM 
the  applicable  RFM  revision  that  states 
the  pilot  must  "land  as  soon  as 
practical"  after  total  power  failure  of  the 
IIDS. 

•  Remove  die  TEMPORARY  RFM 
revisions  when  the  IIDS  is  replaced  in 
accordance  with  this  AD.  and  insert  the 
applicable  RFM  revision  into  the  RFM. 

The  actions  must  be  accomplished  in 
accordance  with  the  SB  described 
previously.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
controllability  of  the  helicopter. 
Therefore,  the  actions  previously 
described  are  required  as  indicated,  and 
this  AD  must  be  issued  immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
letters  issued  on  December  7,  2001  to  all 
known  U.S.  owners  and  operators  of 
MDHI  Model  MD900  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  14  CFR 
39.13  to  make  it  effective  to  all  persons. 

The  FAA  estimates  that  53  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  It  wrill  take  approximately  1  work 
hour  per  helicopter  to  perform  the  dual 
power  confirmation  test  and  1  work 
hour  to  replace  the  IIDS,  if  necessary. 
The  maniifacturer  has  stated  in  the  SB 
that  they  vdll  provide  replacement  IIDS 
at  no  cost.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 


operators  is  estimated  to  be  $6360, 
assuming  that  the  IIDS  is  replaced  on 
each  helicopter. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  /^ 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
envirorunental.  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
56-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows:  I 

PART  39-AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Autiwrity:  49  U.S.C.  106(g).  40113,  44701. 

139.13    [Anwnded]  | 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-25-51    MD  Helicopters,  Inc.: 

Amendment  39-12601.  Docket  No. 
2001-SW-56-AD. 

Applicability:  Model  MD900  helicopters, 
serial  numbers  (S/N)  900-00008  through 
900-00107.  with  integrated  instrument 
display  system  (IIDS).  part  number  (P/N) 
9O0A3720002-107.  -109,  -111,  or  -113. 
installed,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
■  this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  within  10  days, 
unless  accomplished  previously. 

To  prevent  failure  of  the  IIDS  and  the 
subsequent  inability  to  monitor  information 
and  warning  indications  essential  for  the 
operation  of  the  helicopter,  accomplish  the 
following: 

(a)  Conduct  a  dual  power  confirmation  test 
(power  test)  with  external  power  ON  or  both 


generators  on  line  in  accordance  with  Section 
2,  Accomplishment  Instructions,  paragraphs 
2.B.(1).  2.B.(2),  and  2.B.(3).  of  MD 
Helicopters  Service  Bulletin  SB900-081R1. 
dated  November  8.  2001. 

(1)  If  the  nDS  continues  to  operate  after  the 
power  test,  insert  into  the  Rotorcrafl  Flight 
Manual  (RFM)  the  applicable  TEMPORARY 
RFM  revision  stating  that  the  pilot  must 
"land  as  soon  as  possible"  after  an  HDS 
failure: 

(i)  TROl-001.  dated  November  2,  2001, 
into  RFM  CSP-900RFM-1  (Reissue  1),  CSP- 
900ERFM-1.  CSP-902RFM-1  (Reissue  1),  or 
CSP-902RFM207E-1;  and 

(ii)  TROl-002,  dated  November  28,  2001, 
into  RFM  CSP-902RFM-1  (Reissue  1),  or 
CSP-902RFM207E-1 . 

(2)  If  the  IIDS  does  not  continue  to  operate 
after  the  power  test,  before  further  flight: 

(i)  Replace  IIDS,  P/N  900A3720002-107 
with  900A3720002-115;  900A3720002-111 
with  900A3720002-117;  900A3720002-109 
with  9O0A37200O2-119;  or  900A3720002-. 
113  with  900A3720002-121. 

(ii)  Insert  into  the  RFM  the  applicable  RFM 
revision,  dated  November  2,  2001,  stating 
that  the  pilot  must  "land  as  soon  as 
practical"  after  an  IIDS  failure: 

(A)  Revision  4  into  RFM  CSP-900RFM-1 
(Reissue  1); 

(B)  Revision  1  into  CSP-900ERFM-1; 

(C)  Revision  5  into  CSP-902RFM-1 
(Reissue  1);  or 

(D)  Revision  2  into  CSP-902RFM207E-1. 

(b)  After  replacing  the  IIDS  in  accordance 
with  this  AD,  before  further  flight,  remove 
the  TEMPORARY  RFM  revisions  specified  in 
paragraph  (a)(1)  of  this  AD  if  inserted  into  the 
RFM,  and  insert  into  the  RFM  the  applicable 
RFM  revision  specified  in  paragraph  (a)(2)(ii) 
of  this  AD. 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office 
(LAACO),  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  LAACO. 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  (this  AD  can  be 
accomplished. 

(e)  The  power  test  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions,  paragraphs  2.B.(1),  2.B.(2),  and 
2.B.(3),  of  MD  Helicopters  Service  Bulletin 
SB900-081R1,  dated  November  8,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  &t»m  MD 
Helicopters  Inc.,  Attn:  Customer  Support 
Division.  4555  E.  McDowell  Rd.,  Mail  Stop 
M615-G048.  Mesa,  Arizona  85215-9734. 
telephone  1-800-388-3378,  fax  480-a91- 
6782,  or  on  the  web  at 
www.mdhelicopters.com.  Copies  may  be 


inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register.  800  North 
Capitol  Street,  NW.,  suite  700,  Washington. 
DC. 

(f)  This  amendment  becomes  effective  on 
February  1,  2002,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2001-25-51, 
issued  December  7,  2001,  which  contained 
the  requirements  of  this  amendment. 

Issued  in  Fort  Worth.  Texas,  on  January  9, 
2002. 

David  A.  Downey. 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 
[FR  Doc.  02-1054  Filed  1-16-02;  8:45  am] 

BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-CE-34-AD;  Amendment 
39-12596;  AD  2002-01-05] 

RIN  2120-AA64 

Airworthiness  Directives;  British 
Aerospace  Model  HP.137  Jetstream 
MIcI,  Jetstream  Series  200,  Jetstream 
Series  3101,  and  Jetstream  Model  3201 
Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 


summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  British  Aerospace  Model 
HP.137  Jetstream  Mk.l.  Jetstream  Series 
200,  Jetstream  Series  3101,  and 
Jetstream  Model  3201  airplanes  that  are 
equipped  with  certain  main  landing 
gear  (MLG)  radius  rods.  This  AD 
requires  you  to  inspect  the  MLG  radius 
rod  cylinders  for  the  required 
conductivity  or  hardness  standard.  This 
AD  also  requires  you  to  replace  any 
MLG  radius  rod  cylinder  that  does  not 
meet  this  standard.  This  AD  is  the  result 
of  mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  this  • 
AD  are  intended  to  prevent  failure  of  the 
MLG  due  to  incorrectly  heat  treated 
MLG  racUus  rod  cylinders.  Such  failure 
during  takeoff,  landing,  or  taxi 
operations,  could  lead  to  loss  of  airplane 
control. 

DATES:  This  AD  becomes  effective  on 
February  11.  2002. 

Tlie  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 


t! I ..I    D. 
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of  certain  publications  listed  in  the 
regulations  as  of  February  11,  2002. 

ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport, 
Ayrshire,  KA9  2RW,  Scotland; 
telephone:  (01292)  479888;  facsimile: 
(01292)  479703.  You  may  view  this 
information  at  the  Federal  Aviation 
Administration  (FAA),  Central  Region. 
Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2001-CE- 
34-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Civil  Aviation  Authority  (CAA)( 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
FAA  that  an  unsafe  condition  may  exist 
on  all  British  Aerospace  Model  HP.137 
Jetstreain  Mk.l.  Jetstream  Series  200. 
Jetstream  Series  3101,  and  Jetstream 
Model  3201  airplanes  equipped  with 
certain  main  landing  gear  (MLG)  radius 
rods. 


The  CAA  reports,  that  the 
manufacturer  of  the  MLG  radius  rods, 
APPH  Ltd.,  incorrectly  heat  treated  a 
batch  of  radius  rod  cylinders,  part 
number  (P/N)  184811.  Incorrect  heat 
treatment  of  the  MLG  radius  rod 
cylinder  causes  the  part  to  be  below 
required  design  strength.  This  results  in 
reduced  structural  integrity  of  the  part. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

This  condition,  if  not  corrected,  could 
result  in  failure  of  the  MLG.  Such 
failine  during  takeoff,  landing,  or  taxi 
operations  could  lead  to  loss  of  airplane 
control. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  British  Aerospace 
Model  HP.137  Jetstream  Mk.l.  Jetstream 
Series  200,  Jetstream  Series  3101,  and 
Jetstream  Model  3201  airplanes  that  are 
equipped  with  certain  MLG  radius  rods. 
This  proposal  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  October  5,  2001 
(66  FR  50894).  The  NPRM  proposed  to 
require  you  to  inspect  the  MLG  radius 
rods  for  the  required  conductivity  or 
hardness  standard,  and  replace  any  rod 
that  does  not  meet  this  standard. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encomaged  interested 
persons  to  participate  in  the  making  of 


this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— Provide  the  intent  that  was  proposed 
in  the  NPRM  for  correcting  the  unsafe 
condition;  and 

— do  not  add  any  additional  burden 
upon  the  public  than  was  already 
proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  250 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection  using  the 
eddy  current  conductivity  test: 


Labor  cost 

•     Parts  cost 

Total  cost  per  air- 
plane 

Total  cost  on  U.S. 
operators 

1  workhour  per  radius  rod  (2  per  airplane)  x  $60  = 
$120. 

No  parts  required  

$120 

$30,000 

We  estimate  the  following  costs  to 
accomplish  the  inspection  using  the 
Rockwell  hardness  test: 


Labor  cost 

Parts  cost 

Total  cost  per  air- 
plane 

Total  cost  on  U.S. 
operators 

5  workhours  per  radius  rod  (2  per  airplane)  x  $60 
=  $600. 

No  Darts  reauired  

$600 

$150,000 

We  estimate  the  following  "costs  to  results  of  the  inspection.  We  have  no 

accomplish  any  necessary  replacements     way  of  determining  the  number  of 
that  will  be  required  based  on  the 


airplanes  that  may  need  such 
replacement: 


Labor  cost  for  replacement  of  each  main  landing  gear  radius  rod 

Parts  cost 

Total  cost  per  air- 
plane 

5  workhours  x  $60  =  $300  

$9,000 

$9,300 
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Are  There  Differences  Between  This  AD 
and  the  Service  Information? 

British  Aerospace  Alert  Service 
Bulletin  32-A-IA010740,  Revision  2, 
Issued:  July  23,  2001,  specifies  reporting 
the  results  of  the  inspections  to  British 
Aerospace  Regional  Aircraft.  This  AD 
does  not  require  this  action.  The  FAA 
reconunends  that  each  owner/operator 
submit  this  information.  We  are 
including  a  note  in  this  AD  to  reflect 
this.  British  Aerospace  and  the  British 
CAA  will  use  this  information  to 
determine  whether  further  action  is 
necessary. 

The  FAA  will  evaluate  the 
information  from  the  British  CAA  and 
may  initiate  further  rulemaking  action. 

Compliance  Hme  of  This  AD 

What  Is  the  Compliance  Time  of  This 
AD? 

"Aie  compliance  time  of  this  AD  is 
"within  the  next  30  calendar  days  after 
the  effective  date  of  this  AD". 

Why  is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-in-Service  (TIS)? 


Failure  of  the  MLG  is  an  imsafe 
condition;  however,  it  is  not  a  direct 
result  of  airplane  operation.  The  chance 
of  this  situation  occurring  is  the  same 
for  an  airplane  with  10  hours  TIS  as  it 
is  for  an  airplane  with  500  hours  TIS.  A 
calendar  time  for  compliance  will 
ensure  that  the  unsafe  condition  is 
addressed  on  all  airplanes  in  a 
reasonable  time  period. 


Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  govemment'and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
ExecutiveOrderl3132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  imder  the  authority 
delegated  to  me  by  the  Administrator, 


the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 
§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-01-05  British  Aerospace:  Amendment 
39-12596;  Docket  No.  2001-CE-34-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Model  HP.137  Jetstream 
Mk.l,  Jetstream  Series  200,  Jetstream  Series 
3101,  and  Jetstream  Model  3201  airplanes,  all 
serial  numbers,  that  are: 

(1)  certificated  in  any  category;  and 

(2)  equipped  with  a  main  landing  gear 
(MLG)  radius  rod,  APPH  Ltd.  part  number 
1847-A  through  1847-L,  1848-A  through 
1848-F,  or  1862-A  through  1862-L. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failure  of  the  MLG  due  to 
incorrectly  heat  treated  MLG  radius  rod 
cylinders.  Such  failiu«  during  takeoff, 
landing,  or  taxi  operations  could  lead  to  loss 
of  airplane  control. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(1)  Inspect,  using  an  eddy  current  conductivity 
tester,  or  the  Rockwell  hardness  test,  the  left 
and  right  main  landing  gear  (MLG)  radius 
rods,  part  numbers  (P/N)  1847-A  through 
1847-L,  1848-A  through  1848-F,  and  1862- 
A  through  1862-L,  for  conect  conductivity  or 
hardness  standard  specified  in  the  ref- 
erenced service  information. 


(2)  It  the  results  of  the  inspection  are  greater 
than  46%  International  Aluminum  &  Copper 
Standards  (lACS)  using  the  eddy  current 
conductivity  test,  or  less  than  79  using  the 
RockweH  hardness  test,  replace  the  MLG  ra- 
dkis  rod  with  an  FAA-approved  MLG  radius 
rod  that  meets  the  conductivity  or  hardness 
standard  specified  in  the  referenced  service 
information. 


Compliance 


Within  the  next  30  calendar  days  after  Feb- 
ruary 11,  2002  (the  eftective  date  of  this 
AD). 


Within  the  next  90  calendar  days  after  the  in- 
spection required  in  paragraph  (d)(1)  of  this 
AD. 


Procedures 


In  accordance  with  the  Accomplishment  In- 
structions section  of  British  Aerospace  Alert 
Service  Bulletin  32-A-JA010740,  Revlsiori. 
2,  Issued:  July  23,  2001,  APPH  Ltd.  Service 
Bulletin  1847-32-08,  dated  July  2001, 
APPH  Ltd.  Service  Bulletin  1862-32-08, 
dated  July  2001,  and  the  applicable  mainte- 
nance manual. 


In  accordance  with  the  Accomplishment  In- 
structions section  of  British  Aerospace  Alert 
Sen/ice  Bulletin  32-A-JA010740,  Revision 
2,  Issued:  July  23.  2001,  APPH  Ltd.  Senrice 
Bulletin  1847-32-08.  dated  July  2001, 
APPH  Ltd.  Seoflce  Bulletin  1862-32-08, 
dated  July  2001,  and  the  applicabie  mainte- 
nance manual. 
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Actions 

Compliance                                                         Procedures 

(3)  If  the  results  of  the  inspection  are  equal  to 
or  greater  than  41 .5%  lACS  but  less  than  or 
equal  to  46%  lACS  using  the  eddy  current 
conductivity  test,  or  equal  to  or  greater  than 
79  but  less  than  or  equal  to  87  using  the 
Rockwell  hardness  test,  replace  the  MLG  ra- 
dius rod  with  an  FAA-approved  MLG  radius 
rod  that  meets  the  conductivity  or  hardness 
requirements  specified  in  the  referenced 
service  information. 

Within  the  next  180  calendar  days  after  the  In- 
spection required  in  paragraph  (d)(1)  of  this 
AD. 

-• 

In  accordance  with  the  Accomplishment  In- 
structions section  of  British  Aerospace  Alert 
Service  Bulletin  32-A-JA010740.  Revision 
2,  Issued:  July  23.  2001 .  APPH  Ltd.  Service 
Bulletin  1847-32-08.  dated  July  2001. 
APPH  Ltd  Service  Bulletin  1862-32-08. 
dated  July  2001.  and  the  applicable  mainte- 
nance manual. 

(4)  If  the  results  of  the  inspection  are  greater 
than  36.5%  lACS  and  less  than  41 .5%  lACS 
using  the  eddy  current  conductivity  test,  or 
greater  than  87  and  less  than  90  using  the 
Rockwell  hardness  test,  no  replacement  of 
the  MLG  radius  rod  is  required. 

Not  aDDllcable  

In  accordance  with  the  Accomplishment  In- 
structions section  of  British  Aerospace  Alert 
Service  Bulletin  32-A-JA010740,  Revision 
2.  Issued;  July  23.  2001,  AlPPH  Ltd.  Service 
Bulletin  1847-32-08,  dated  July  2001, 
APPH  Ltd.  Service  Bulletin  1862-32-08. 
dated  July  2001. 

• 

(5)  Do  not  install,  on  any  affected  airplane,  a  P/ 
N  1847-A  through  1847-L,  1848-A  through 
1848-F,  or  1862-A  through  1862-L  MLG  ra- 
dius rod,  unless  it  has  been  Inspected  and  is 
found  to  meet  the  conductivity  or  hardness 
standard  specified  in  the  referenced  sen^ice 
information; 

As  of  February  1 1 ,  2002  (the  effective  date  of 
this  AD). 

- 

In  accordance  with  British  Aerospace  Alert 
Service  Bulletin  32-A-JA0 10740.  Revision 
2.  Issued;  July  23.  2001. 

Note  1:  The  compliance  time  of  this  AD 
differs  from  that  specified  in  British 
Aerospace  Alert  Service  Bulletin  32-A-JA- 
010740.  Revision  2,  Issued  July  23.  2001. 
This  AD  takes  precedence  over  any  other 
information. 

Note  2:  British  Aerospace  Alert  Service 
Bulletin  32-IA010740,  Revi.sion  2,  Issued: 
July  23.  2001,  specifies  reporting  the  results 
of  the  inspections  to  British  Aerospace 
Regional  Aircraft.  The  FAA  highly 
recommends  that  each  owner/operator 
submit  this  information.  British  Aerospace 
and  the  British  Civil  Airworthiness  Authority 
(CAA)  will  use  this  information  to  determine 
whether  further  action  is  necessan,'.  The  FAA 
will  evaluate  the  information  from  the  British 
CAA  and  may  initiate  further  rulemaking 
action. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  corhpliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager.  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  3:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  bv  this  AD;  and,  if  vou  have  not 


eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance? Contact  Doug  Rudolph. 
Aerospace  Engineer,  FAA.  Small  Airplane 
Directorate,  901  Locust.  Room  301.  Kansas 
City.  Missouri  64106:  telephone:  (816)  329- 
4059:  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  Py  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  Hight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  sen'ice  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  •A.D  must  be  done  in  accordance  with 
British  Aerospace  Alert  Service  Bulletin  32- 
A-IA010740,  Revision  2,  Issued:  July  23, 
2001.  APPH  Ltd.  Ser\'ice  Bulletin  1847-32- 
08.  dated  July  2001,  and  APPH  Ltd.  Service 
Bulletin  1862-32-08.  dated  July  2001.  The 
Director  of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  can  get  copies 
from  British  Aerospace  Regional  Aircraft, 
Prestwick  International  Airport.  Ayrsliire. 
KA9  2R\V.  Scotland.  You  can  look  at  copies 
at  the  FAA.  Central  Region,  Office  of  the 
Regional  Counsel.  901  Locust.  Room  506, 
Kansas  Citv.  Missouri,  or  at  the  Office  of  the 
Federal  Register.  800  North  Capitol  Street. 
NVV.  suite  700,  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  British  AD  Number  005-07-2001.  not 
dated. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
onFebruarvll.2002. 


Issued  in  Kansas  City.  Missouri,  on  January 
4.  2002. 

Dorenda  D.  Baker, 

Acting  Manager.  Small  Airplane  Directorate, 
Aircraft  Certification  Ser\-ice. 
|FR  Doc.  02-797  Filed  1-16-02;  8:45  am) 
BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-CE-33-AO;  Amendment 
39-12600;  AD  2002-01-09] 

RIN  2120-AA64 

Airworthiness  Directives;  Pilatus 
Aircraft  Ltd.  Models  PC-7,  PC-12,  and 
PC-12/45  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Pilatus  Aircraft  Ltd. 
Models  PC-7.  PC-12.  and  PC-12/45 
airplanes  that  incorporate  a  certain 
engine-driven  pump.  This  AD  requires 
you  to  inspect  the  joints  between  the 
engine-driven  pump  housing,  relief 
valve  housing,  and  the  relief-valve  cover 
for  signs  of  fuel  leakage  or  extruding 
gasket  material;  replace  any  engine- 
driven  pump  with  signs  of  fuel  leakage 
or  extruding  gasket  material;  and 
inspect  to  ensure  that  the  relief  valve 
attachment  screws  are  adequately 


1  T     inno  /D..1< 
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torqued  and  re-torque  as  necessary.  This 
AD  is  the  result  of  mandatary 
continuing  airworthiness  information 
(MCAI)  issued  by  the  airworthiness 
authority  for  Switzerland.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  gasket  material 
extruding  from  the  engine-driven  pump 
housing  and  detect  and  correct  relief 
valve  attachment  screws  with 
inadequate  torque.  Such  conditions 
could  lead  to  fuel  leakage  and  result  in 
a  fire  in  the  engine  compartment. 
DATES:  This  AD  becomes  effective  oti 
February  28,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  id  the 
regulations  as  of  February  28,  2002. 
AOORESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager.  CH-6371  Stans,  Switzerland; 
telephone:  +41  41  619  63  19;  facsimile: 
+41  41  619  6224;  or  from  Pilatus 
Business  Aircraft  Ltd.,  Product  Support 
Department.  11755  Airport  Way, 
Broomfield,  Colorado  80021;  telephone: 
(303)  465-9099;  facsimile:  (303)  465- 
6040.  You  may  view  this  information  at 
the  Federal  Aviation  Administration 
(FAA),  Central  Region.  Office  of  the 
Regional  Counsel.  Attention:  Rules 
Docket  No.  2001-CE-33-AD.  901 
Locust.  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the.  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph.  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate.  901 
Locust.  Room  301.  Kansas  City. 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
SUPPI.EMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Federal  Office  for  Civil  Aviation 
(FOCA),  which  is  the  airworthiness 
authority  for  Switzerland,  recently 
notified  FAA  of  an  unsafe  condition  that 
may  exist  on  Pilatus  Models  PC-7,  PC- 


12.  and  PC-12/45  airplanes.  The  FOCA 
reports  instances  of  fuel  leaking  from 
the  engine-driven  piunp  on  the 
referenced  airplanes.  The  compression 
set  of  the  gasket  and  diaphragm  after 
thermal  cycling  could  cause  the  gasket 
of  the  engine-driven  pump  to  extrude 
between  the  relief  valve  housing  and  the 
engine-driven  pump  housing.  This  in 
tiun  relieves  the  torque  of  the  relief- 
valve  cover  screws  of  the  engine-driven 
pump,  which  could  result  in  fuel 
leakage. 

Information  on  the  affected  pumps 
follows: 

— The  affected  engine-driven  pumps  are 
Lear  Romec  part  niunber  RG9570R1 
(Pilatus  part  number  968.84.51.106)  as 
installed  on  Models  PC-12  and  PC- 
12/45  airplanes  or  Lear  Romec  part 
number  RG9570M1  (Pilatus  part 
number  968.84.51.105)  as  installed  on 
Model  PC-7  airplanes; 
—Pilatus  installed  these  engine-driven 
pumps  on  manufacturer  serial  number 
(MSN)  101  through  MSN  400  of  the 
Models  PC-12  and  PC-12/45 
airplanes  and  MSN  101  through  MSN 
618  of  the  Model  PC-7  airplanes;  and 
— These  engine-driven  pumps  could  be 
installed  through  field  approval  on 
any  MSN  of  the  Models  PC-7,  PC-12, 
and  PC-12/45  airplanes. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

Gasket  material  extruding  from  the 
engine-driven  pump  housing  and  relief 
valve  attachment  screws  with 
inadequate  torque,  if  not  detected  and 
corrected,  could  lead  to  fuel  leakage  and 
result  in  a  fire  in  the  engine 
compartment. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  Pilatus  Aircraft  Ltd. 
Models  PC-7,  PC-12,  and  PG-12/45 
airplanes  that  incorporate  a  certain 
engine-driven  pump.  This  proposal  was 
published  in  the  Federal  Register  as  a 


notice  of  proposed  rulemaking  (NPRM) 
on  October  24,  2001  (66  FR  53738).  The 
NPRM  proposed  to  require  you  to 
inspect  the  joints  between  the  engine- 
driven  pump  housing,  relief  valve 
housing,  and  the  relief-valve  cover  for 
signs  of  fuel  leakage  or  extruding  gasket 
material;  replace  any  engine-driven 
piunp  with  signs  of  fuel  leakage  or 
extruding  gasket  material;  and  inspect  to 
ensure  that  the  relief  valve  attachment 
screws  are  adequately  torqued  and  re- 
torque  as  necessary. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
oitt  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— ^Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact     - 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  278 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspections  and  re- 
torque: 


Labor  cost 


2  wofKtwurs  X  $60  per  hour  =  $120 


Parts  cost 


Not  Applicable 


Total  cost  per  air- 
plane 


$120 


Total  cost  on  U.S.  opera- 
tors 


$120  X  278  =  $33,360. 


We  estimate  the  following  costs  to 
accomplish  any  necessary  replacements 
that  will  be  required  based  on  the 


results  of  the  inspection.  We  have  no 
way  of  determining  the  number  of 


Latxxcost 


1  worKhour  X  $60  per  hour  =  $60 


airplanes  that  may  need  such 
replacement: 


Parts  cost 


$3,900  per  new  pump 


Total  cost  per  airplane 


$3,960  per  airplane. 


.  ..._«    «  1 


I i-j.: - 


Federal  Register / Vol.  67,  No.  12 /Thursday,  January  17,  2002 /Rules  and  Regulations 2325 


Compliance  Time  of  This  AD 

What  Is  the  Compliance  Time  of  This 
AD? 

The  compliance  time  of  the 
inspections  that  will  be  required  by  this 
AD  is  "within  20  hours  time-in-service 
(TIS)  after  the  effective  date  of  this  AD 
or  within  the  next  30  days  after  the 
effective  date  of  this  AD,  whichever 
occurs  first." 

Why  Is  the  Compliance  Time  of  This  AD 
Presented  in  Both  Hours  TIS  and 
Calendar  Time? 

The  deterioration  and  potential 
extrusion  of  the  gasket  occiu?  over  time 
and  is  not  a  condition  of  repetitive 
airplane  operation.  However,  the  relief 
valve  attachment  screws  becoming 
inadequately  torqued  occurs  as  a  result 
of  airplane  usage  if  the  compression  set 
of  the  gasket  and  diaphragm  after 
thermal  cycling  causes  the  gasket  of  the 
engine-driven  pump  to  extrude  between 
the  relief  valve  housing  and  the  engine- 
driven  pump  housing. 

Therefore,  to  ensure  that  the  imsafe 
condition  defined  in  this  dociunent  is 
detected  and  corrected  in  a  timely 
manner,  we  are  stating  the  compliance 
in  both  calendar  time  and  hours  TIS. 


Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
.  contained  in  the  Rides  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 


Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  3»-AIRW0RTHINeSS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-01-09  Pilatus  Aircraft  Ltd.: 

Amendment  39-12600:  Docket  No. 

2001-CE-33-AD. 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  category: 


Model 


PC-7  

PC-12  and  PC-12/45 


Serial  numt)ers 


All  manufacturer  serial  numbers  (MSN)  with  a  Lear  Romec  part  numl)er  RG9570M1  (Pilatus  pari  nunritjer 

968.84.51.105)  engine-driven  pump. 
All  MSN  with  a  Lear  Romec  part  number  RG9570R1  (Pilatus  part  number  968.84.51.106)  engine-dnven  pump. 


Note  1:  Pilatus  installed  these  engine- 
driven  pumps  on  manufacturer  serial  number 
(MSN)  101  through  MSN  400  of  the  Models 
PC-12  and  PC-12/45  airplanes  and  MSN  101 
through  MSN  618  of  the  Model  PC-7 
airplanes.  These  engine-driven  pumps  could 
be  installed  through  field  approval  on  any 
MSN  of  the  Models  PC-7.  PC-12.  and  PC-12/ 
45  airplanes. 


(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  gasket  material 
extruding  from  the  engine-driven  pump 
housing  and  detect  and  correct  relief  valve 


attachment  screws  with  inadequate  torque. 
Such  conditions  could  lead  to  fuel  leakage 
and  result  in  a  fire  in  the  engine 
compartment. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


(.1)  For  all  airplanes:  inspect  the  joints  between 
the  engine-driven  pump  housing,  relief  valve 
housing,  and  the  relief-valve  cover  for  signs 
of  fuel  leakage  or  extruding  gasket  material. 


(2)  For  the  Model  PC-7  airplanes:  if  you  find 
signs  of  fuel  leakage  or  extruding  gasket  ma- 
terial during  the  inspectk>n  required  by  para- 
graph (d)(t)  of  this  AD.  replace  the  engine- 
driven  pump  with  a  Lear  Romec  part  numt>er 
RG9570M1/M  engine-driven  pump. 


Compliance 


Initially  inspect  within  the  next  20  hours  time- 
in-servrce  (TIS)  after  February  28,  2002  (the 
effective  date  the  of  this  AD)  or  within  the 
next  30  days  after  Febmary  28,  2002  (the 
effective  date  of  this  AD),  whk^ver  occurs 
first. 


Replace  prior  to  further  flight  after  the  inspec- 
tion required  by  paragraph  (d)(1)  of  this  AD. 


Procedures 


In  accordance  with  the  Accompiishment  In- 
structkxis  section  of  either  Pilatus  PC-7 
Service  Bulletin  No.  28-006  or  Pilatus  PC- 
12  Service  BuHetin  No  28-009,  both  dated 
August  10.  2001.  as  applicable. 


In  accordance  with  the  AccomplistMnent  In- 
structions section  of  Pilatus  PC-7  Servk* 
Bulletin  No.  28-006,  dated  August  10. 
2001;  and  the  appropriate  maintenance 
nrtanual. 
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Actions 


(3)  For  the  Models  PC-12  and  PC-12/45  air- 
ptenes:  if  you  find  signs  of  fuel  leakage  or 
extruding  gasket  material  during  the  inspec- 
tion required  b^  paragraph  (d)(1)  of  this  AD, 
replace  the  engine-driven  pump  with  one  of 
the  following  and  accomplish  any  specified 
follow-on  action:. 

(i)  a  Lear  Romec  part  number  RG95701R1/M 
(Pilatus  part  number  968.84.51. 106/M)  en- 
girw-driven  pump;  or. 

(ii)  a  Lear  Romec  part  number  RG9570R1 
(Pilatus  part  number  968.84.51.106)  engine- 
driven  pump.  Installation  of  this  part  requires 
you  to  accomplish  the  inspection  and  re- 
placement, if  necessary,  specified  in  para- 
graphs (d)(1)  and  (d)(3)  of  this  AD,  respec- 
tively. This  inspectkw  is  to  ensure  that  the 
compression  set  of  the  gasket  and  dia- 
phragm after  thennal  cycling  does  not  cause 
the  gasket  of  the  engine-driven  pump  to  ex- 
trude between  the  relief  valve  housing  and 
the  pump  housing. 


Compliance 


Replace  prior  to  further  flight  after  the  inspec- 
tion required  by  paragraph  (d)(1)  of  this  AD. 
Accomplish  the  inspection  at  least  20  hours 
TIS  after  the  installation,  but  not  to  exceed 
30  hours  TIS  after  the  installation. 


Procedures 


In  accordance  with  the  Accomplishment  In- 
structions section  of  Pilatus  PC-12  $en/ice 
Bulletin  No.  28-009,  dated  August  10, 
2001;  and  the  appropriate  maintenance 
manual. 


(4)  For  all  affected  airplanes:  inspect  to  ensure 
that  the  relief  valve  attachment  screws  are 
adequately  torqued  and  re-torque  as  nec- 
essary. 


(5)  Do  not  install,  on  any  affected  Model  PC-7 
airplane,  a  replacement  Lear  Romec  part 
number  RG9570M1  (Pilatus  part  number 
968.84.51.105)  engine-driven  pump. 


(6)  H  you  install,  on  any  Model  PC-12  or  PC- 
12/45  airplane,  a  part  number  RG9570R1 
(Pilatus  pan  number  968.84.51.106)  engine- 
driven  pump,  you  must  accomplish  the  in- 
spection and  replacement,  if  necessary,  as 
specified  in  paragraphs  (d)(1)  and  (d)(3)  of 
this  AD,  respectively.  This  inspection  is  to 
ensure  that  ttie  compression  set  of  the  gas- 
ket and  diaphragm  after  thennal  cycling  does 
not  cat^e  the  gasket  of  the  engine-driven 
pump  to  extrude  between  the  relief  valve 
housing  and  the  pump  housing. 


Prior  to  further  flight  after  the  inspection  re- 
quired by  paragraph  (d)(1)  of  this  AD. 


As  of  Febmary  28.  2002  (the  effective  date  of 
this  AD). 


Accomplish  the  inspection  at  least  20  hours 
TIS  after  the  installation,  but  not  to  exceed 
30  hours  TIS  after  the  Iristallation. 


In  accordance  with  the  Accomplishment  In- 
structions section  of  either  Pilatus  PC-7 
Senrice  Bulletin  No.  28-006  or  Pilatus  PC- 
12  Servtee  Bulletin  No.  28-009,  both  dated 
August  10,  2001 .  as  applicable. 


Not  Applicable. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  2:  This  AD  applies  to  each  airplane 
identiBed  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 


eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816j  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  vn\h 
Pilatus  PC-7  Service  Bulletin  No.  28-006  or 
Pilatus  PC-12  Service  Bulletin  No.  28-009, 
both  dated  August  10,  2001.  The  Director  of 
the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 


In  accordance  with  the  Accomplishment  In- 
structions section  of  Pilatus  PC-12  Service 
Bulletin  No.  28-009,  dated  August  10, 
2001. 


552(a)  and  1  CFR  part  51.  You  can  get  copies 
from  Pilatus  Aircraft  Ltd.,  Customer  Liaison 
Manager,  CH-6371  Stans,  Switzerland;  or 
from  Pilatus  Business  Aircraft  Ltd.,  Product 
Support  Department,  11755  Airport  Way, 
Broomfield.  Colorado  80021.  You  can  look  at 
copies  at  the  FAA,  Central  Region,  Office  of 
the  Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW,  suite  700,  Washington,  DC. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  28,  2002. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Swriss  AD  HB  2001-500  (PC-12  and  PC- 
12/45)  and  Swiss  AD  HB-505  (PC-7),  both 
dated  August  24.  2001. 
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Issued  in  Kansas  City,  Missouri,  on  January 
8,  2002. 

Dorenda  0.  Baker, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-899  Filed  1-16-02:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  301 

[TD  89771 

RIN  1545-BA39 

Taxpayer  Identification  Number  Rule 
Where  Taxpayer  Claims  Treaty  Rate 
and  is  Entitled  to  an  Unexpected 
Payment 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

action:  Final  and  temporary 

regulations. 

summary:  This  document  contains 
temporary  regulations  that  provide 
additional  guidance  needed  to  comply 
with  the  withholding  rules  under 
section  1441  «ind  conforming  changes  to 
the  regulations  under  section  6109. 
Specifically,  these  temporary 
regulations  provide  rules  that  facilitate 
compUance  by  withholding  agents 
where  foreign  individuals  who  are 
claiming  reduced  rates  of  withholding 
under  an  income  tax  treaty  receive  an 
unexpected  payment  from  the 
withholding  agent,  yet  do  not  possess 
the  required  individual  taxpayer 
identification  number.  The  text  of  the 
temporary  regulations  also  serves  as  the 
text  of  the  proposed  regulations  set  forth 
in  the  cross-referenced  notice  of 
proposed  rulemaking  on  this  subject  in 
the  Proposed  Rules  section  in  this  issue 
of  the  Federal  Register. 
DATES:  Effective  Date:  These  temporary 
regulations  are  effective  January  17, 
2002. 

Applicability  Date:  For  dates  of 
applicabUity,  see  §  1 .  1441-6T(h)(6). 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  A.  Sambur  (202)  622-3840  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

Payments  of  U.S.  source  income  to 
foreign  persons  create  a  number  of 
withholding  and  information  reporting 
obligations  for  both  the  payor  and  the 
recipient  of  these  payments  imder  the 
Internal  Revenue  Ckide  and  associated 
Treasury  regulations.  Specifically, 
under  section  871(a),  nonresident  alien 


individuals  are  subject  to  a  30  percent 
tax  on  certain  items  of  income  they 
receive  from  sources  within  the  United 
States  that  are  not  effectively  cormected 
with  the  conduct  of  a  trade  or  business 
in  the  United  States.  Those  items  of 
income  include  interest,  dividends, 
royalties,  compensation,  and  other  fixed 
or  determinable  annual  or  periodical 
income.  The  tax  liability  imposed  imder 
section  871(a)  on  the  payment  of  such 
items  of  income  is  generally  collected 
by  way  of  withholding  at  the  source 
pursuant  to  section  1441(a). 
Withholding  agents  are  generally 
required  to  report  payments  of  such 
ipcome  to  the  IRS  on  Form  1042-S. 
The  30  percent  rate  of  tax  can  be 
reduced  imder  an  income  tax  treaty. 
Under  current  Treasury  regulations,  a 
withholding  agent  may  generally  rely  on 
a  Form  W-8BEN.  "Certificate  of  Foreign 
Status  of  Beneficial  Owner  for  United 
States  Tax  Withholding,"  or  Form  8233. 
"Exemption  From  Withholding  on 
Compensation  for  Independent  (and 
Certain  Dependent)  Personal  Services  of 
a  Nonresident  Alien  Individual." 
provided  by.  or  for.  the  foreign 
individual  certifying  eligibility  for  a 
reduced  rate  of  tax  under  an  income  tax 
treaty. 

Section  1.1441-l(e)(4)(vii)  generally 
provides  that  a  taxpayer  identifying 
number  (TIN)  must  be  furnished  on  a 
Form  W-8BEN  or  Form  8233  in  order 
for  a  foreign  individual  to  obtain  the 
benefit  of  reduced  withholding  under  an 
income  tax  treaty.  See  §  1.1441- 
6(b)(2)(ii).  Treasury  and  the  IRS  have 
recently  become  aware,  however,  of 
certain  unusual  cases  where  an 
unexpected  payment  to  a  nonresident 
alien  individual  claiming  treaty  benefits 
arises  on  short  notice.  In  general,  a 
foreign  individual  receiving  such  an 
unexpected  payment  currently  may  be 
imable  to  obtain  a  TIN  prior  to  payment. 
In  such  a  case,  imless  the  foreign 
individual  aheady  has  a  TIN,  the 
withholding  agent  would  be  required  to 
withhold  tax  at  the  30  percent  rate, 
rather  than  the  treaty  rate,  and  the 
foreign  individual  would  be  required  to 
file  for  a  refund  in  order  to  obtain  the 
benefits  of  the  income  tax  treaty. 

To  alleviate  this  filing  burden  on 
foreign  individuals,  IRS  is  putting  in 
place  administrative  procedures  that 
will  allow  certain  withholding  agents, 
who  also  are  acceptance  agents  (as 
defined  in  §  301.6109-l{d)(3)(iv))  and 
who  make  unexpected  payments  to 
foreign  individuals,  to  apply  for  and 
obtain  an  individual  taxpayer 
identification  number  (ITIN)  for  such 
individuals  on  an  expedited  basis. 
However.  Treasury  and  IRS  recognize 
that,  in  certain  circumstances,  these 


expedited  ITIN  procedures  will  not  be 
sufficient  to  ensure  that  foreign 
individuals  receiving  an  unexpected 
payment  can  obtain  the  benefits  of  a 
reduced  rate  of  withholding  under  an 
income  tax  treaty  at  the  time  of 
payment.  Accordingly,  these  temporary 
regulations  will  allow,  in  limited 
circumstances,  withholding  agents  to 
rely  on  a  Form  W-8BEN  or  Form  8233 
that  does  not  include  a  TIN  for  purposes 
of  withholding  at  the  reduced  treaty 

rate. 

The  proposed  rules  are  published 
elsewhere  in  this  issue  of  the  Federal 
Register. 

Explanation  of  Provisions 

These  temporary  regulations  amend 
§  1.1441-l(b)(7)  and  §  1.1441-6(b)(l) 
and  add  new  §  1.1441-6T(h)  to  provide 
a  limited  exception  to  the  requirement 
that  a  foreign  individual  provide  a  TIN 
to  its  withholding  agent  before  obtaining 
a  reduced  rate  of  withholding  tax  under 
an  income  tax  treaty.  As  noted  above, 
under  the  current  regulatory  framework, 
a  foreign  individual  generally  is 
required  to  put  the  individual's  TIN  on 
the  Form  W-8BEN  or  Form  8233  in 
order  to  claim  a  reduced  rate  of 
withholding  based  upon  a  tax  treaty.  If 
a  foreign  individual  does  not  have  a 
TIN,  a  withholding  agent  who  is  an 
acceptance  agent,  as  defined  in 
§  301.6109-l(d){3)(iv),  can  aid  the 
foreign  individual  in  obtaining  an  ITIN. 
In  order  to  lessen  the  administrative 
burden  on  foreign  individuals  receiving 
unexpected  payments,  the  IRS  has 
decided  to  permit  certain  withholding 
agents  to  enter  into  special  acceptance 
agent  agreements  with  the  IRS  that  will 
allow  those  withholding  agents,  in  their 
capacity  as  acceptance  agents,  to  seek 
rriNs  through  an  expedited  process  for 
these  foreign  individuals  claiming  treaty 
benefits.  It  is  anticipated  that  any 
withholding  agent  who  qualifies  as  an 
acceptance  agent  under  §  301.6109- 
l(d)(3)(iv)  and  who  anticipates  making 
unexpected  payments  will  be  allowed  to 
enter  into  such  an  agreement.  However, 
the  IRS  intends  to  allow  the  use  of  the 
expedited  process  only  when  an 
application  for  an  ITIN  using  the 
standard  process  will  not  generate  an 
ITIN  in  time  for  the  payment. 

These  temporary  regulations  provide 
that,  in  limited  circumstances,  a 
withholding  agent  who  has  entered  into 
such  a  special  acceptance  agent 
agreement  may  rely  on  a  beneficial 
owner  withholding  certificate  without 
regard  to  the  requirement  that  it  include 
a  TIN.  Generally,  these  temporary 
regulations  provide  that,  in  order  for  a 
withholding  agent  to  rely  on  a  beneficial 
owner  withholding  certificate  that  does 
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not  contain  a  TIN,  the  withholding 
agent  must  be  imable  to  obtain  an  ITIN 
for  the  foreign  individual  because  the 
IRS  is  not  issuing  ITINs  at  the  time  of 
an  unexpected  payment  to  the 
individual  or  any  time  prior  to  the  time 
of  payment  when  the  withholding  agent 
had  knowledge  of  the  unexpected 
payment  and  the  nature  of  the 
unexpected  payment  must  be  such  that 
it  cannot  reasonably  be  delayed  imtil  . 
the  withholding  agent  could  obtain  an 
ITIN  for  the  foreign  individual  through 
the  use  of  the  expedited  process.  The 
temporary  regiilations  further  provide 
that  the  IRS  must  receive  the  foreign 
individual's  application  for  an  ITIN  on 
the  first  business  day  following 
payment.  At  this  time,  the  IRS  intends 
to  issue  ITINs  through  the  expedited 
process  from  6  a.m.  until  11:30  p.m. 
E.S.T.,  except  for  weekends  and 
hoUdays.  The  IRS  intends  to  increase 
the  availability  of  this  expedited  process 
in  the  futme. 

Except  as  provided  in  these 
regulations  or  in  §  1.1441-6(c),  a  foreign 
individual  will  continue  to  be  required 
to  provide  a  TIN  on  a  beneficial  owner 
withholding  certificate  (Form  W-8BEN 
or  Form  8233)  in  order  to  obtain  the 
benefit  of  a  reduced  rate  of  withholding 
under  an  income  tax  treaty. 

Special  Analyses  i 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  These  regulations 
impose  no  new  collection  of 
inft»mation  on  small  entities,  thraefore, 
a  Regulatory  FlexibiUty  Analysis  under 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Code,  these 
temporary  regulations  will  be  submitted 
to  the  Chief  Coimsel  for  Advocacy  of  the 
Small  Business  Administration  for 
comment  on  their  impact  an  small 
business. 

Drafting  InibrmatitHi 

The  principal  author  of  diese 
regulations  is  Jonathan  A.  Sambur, 
Office  of  the  Associate  Chief  Counsel 
(International).  However,  other 
personnel  bom  the  IRS  and  Treasury 
Department  participated  in  their 
development. 


List  of  Subjects 

26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Administrative  practice  and 
procediure.  Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  parts  1  and  301 
are  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *  *  *. 

Par.  2.  Section  1.1441-lT  is  added  to 
read  as  follows: 

§1.1441-1T    Requirement  for  the 
deduction  and  withholding  of  tax  on 
payments  to  foreign  persons  (temporary). 

(a)  Through  (b)(7)(i)(C)  [Reserved].  For 
further  guidance,  see  §  1.1441-l(a) 
through  (b)(7)(i)(C). 

(b)(7)(i)p).  The  withholding  agent  has 
complied  with  the  provisions  of 
§  1.1441-6(d). 

(b)(7)(ii)  through  {f)(2)(ii)  [Reserved]. 
For  further  guidance,  see  §  1.1441- 
l(b)(7)(ii)  through  (f)(2){ii). 

§1.1441-6    [Amended] 

Par.  3.  hi  §  1 .1441-6.  the  fifth 
sentence  of  paragraph  (b)(1)  is  amended 
by  adding  4he  language  "and  §  1.1441- 
6T(h)"  immediately  following  the 
language  "(c)(1)  of  this  section." 

Par.  4.  Section  1.1441-6T  is  added  to 
read  as  follows: 

f1.1441-6T    Claim  of  reduced  withholding 
under  an  income  tax  treaty  (temporary). 

(a)  through  (g)  [Resraved].  For  further 
guidance,  see  §  1.1441-6(a)  through  (g). 

(h)  Special  taxpayer  identifying 
number  rule  for  certain  foreign 
individuals  claiming  treaty  benefits — (1) 
General  rule.  Except  as  provided  in 
§  1.1441-6(c)  or  paragraph  (h)(2)  of  this 
section,  for  purposes  of  §  1.1441-6(b)(l), 
a  withholding  agent  may  not  rely  on  a 
beneficial  owner  withholding 
certificate,  described  in  §  1.1441-6(b)(l). 
that  does  not  include  the  beneficial 
owner's  taxpayer  identifying  number 
(TIN). 

(2)  Special  rule.  For  purposes  of 
satisfying  the  TIN  requirement  of 
§  1.1441-6(b)(l),  a  withholdmg  agent 
may  rely  on  a  beneficial  owner 
withholding  certificate,  described  in 
such  paragraph,  without  regard  to  the 
requirement  that  the  withholding 


certificate  include  the  beneficial 
owner's  TIN.  if— 

(i)  A  withholding  agent,  who  is  also 
an  acceptance  agent,  as  defined  in 
§301.6109-l(d)(3)(iv)  of  this  chapter 
(hereafter  the  payor),  has  entered  into  an 
acceptance  agreement  that  permits  the 
acceptance  agent  to  request  an 
individual  taxpayer  identification 
number  (ITIN)  on  an  expedited  basis 
because  of  the  circumstances  of 
payment  or  unexpected  natiue  of 
pa)rments  required  to  be  made  by  the 
payor; 

(ii)  The  payor  was  required  to  make 
an  imexpected  payment  to  the  beneficial 
owner  who  is  a  foreign  individual; 

(iii)  An  ITIN  for  the  beneficial  owner 
cannot  be  received  by  the  payor  from 
the  Internal  Revenue  Service  (IRS), 
Philadelphia  Service  Center,  because 
the  IRS,  Philadelphia  Service  Center  is 
not  issuing  ITINs  at  the  time  of  payment 
or  any  time  prior  to  the  time  of  payment 
when  the  payor  has  knowledge  of  the 
unexpected  payment; 

(iv)  The  imexpected  payment  to  the 
beneficial  owner  could  not  be 
reasonably  delayed  to  permit  the  payor 
to  obtain  an  ITIN  for  the  beneficial 
owner  on  an  expedited  basis;  and 

(v)  The  payor  satisfies  the  provisions  ' 
of  paragraph  (h)(3)  of  this  section. 

(3)  Requirement  that  an  ITJN  be 
requested  during  the  first  business  day 
following  payment.  "The  payor  must 
submit  a  beneficial  owner  payee 
application  for  an  ITIN  (Form  W-7)  that 
complies  with  the  requirements  of 
§301.6109-l(d)(3)(ii)  of  this  chapter, 
and  also  the  certification  described  in 
§301.6109-l(d)(3)(iv)(A)(4)  of  this 
chapter,  to  the  IRS.  Philadelphia  Ser/ice 
Center,  during  the  first  business  day 
after  payment  is  made. 

(4)  Definition  of  unexpected  payment. 
For  purposes  of  this  section,  an 
unexpected  payment  is  a  payment  that, 
because  of  the  nature  of  the  payment  or 
the  circumstances  in  which  it  is  made, 
could  not  reasonably  have  been 
anticipated  by  the  payor  or  beneficial 
owner  during  a  time  when  the  payor  or 
beneficial  owner  could  obtain  an  ITIN 
from  the  IRS.  For  purposes  of  this 
paragraph  (h)(4).  a  payor  or  beneficial 
owner  will  not  lack  the  requisite 
knowledge  of  the  forthcoming  payment 
solely  because  the  amount  of  the 
payment  is  not  fixed. 

(5)  Examples.  The  rules  of  this 
paragraph  (h)  are  illustrated  by  the 
following  examples: 

Example  I.  G,  a  citizen  and  resident  of 
Country  Y,  a  country  with  wtiich  the  U,S.  has 
an  income  tax  treaty  that  exempts  U.S.  source 
gambling  winnings  from  U.S.  tax,  is  visiting 
the  U.S.  for  the  first  time.  During  his  visit, 
G  visits  Casino  B,  a  casino  that  has  entered 
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into  a  sfjecial  acceptance  agent  agreement 
with  the  IRS  that  permits  Casino  B  to  request 
an  ITIN  on  an  expedited  basis.  During  that 
visit,  on  a  Sunday,  G  wins  $5000  in  slot 
machine  play  at  Casino  B  and  requests 
immediate  payment  from  Casino  B.  ITINs  are 
not  available  from  the  IRS  on  Sunday  and 
would  not  again  be  available  until  Monday. 
G,  who  does  not  have  an  individual  taxpayer 
identification  number,  furnishes  a  beneficial 
owner  withholding  certificate,  described  in 
§  1.1441-l(e)(2),  to  the  Casino  upon  winning 
at  the  slot  machine.  The  beneficial  owner 
withholding  certificate  represents  that  G  is  a 
resident  of  Country  Y  (within  the  meaning  of 
the  U.S. — Y  tax  treaty)  and  meets  all 
applicable  requirements  for  claiming  benefits 
under  the  U.S. — Y  tax  treaty.  The  beneficial 
owner  withholding  certificate  does  not, 
however,  contain  an  ITIN  for  G.  On  the 
following  Monday,  Casino  B  faxes  a 
completed  Form  W-7,  including  the  required 
certification,  for  G,  to  the  IRS.  Philadelphia 
Service  Center  for  an  expedited  ITIN. 
Pursuant  to  §  1.1441-6(b)  and  paragraph 
(h)(2)  of  this  section,  absent  actual 
knowledge  or  reason  to  know  otherwise. 
Casino  B,  may  rely  on  the  documentation 
furnished  by  G  at  the  time  of  payment  and 
pay  the  $5000  to  G  without  withholding  U.S. 
tax  based  on  the  treaty  exemption. 

Example  2.  The  facts  are  the  same  as 
Example  1,  except  G  visits  Casino  B  on 
Monday.  G  requests  payment  Monday 
afternoon.  In  order  to  pay  the  winnings  to  G 
without  withholding  the  30  percent  tax, 
Casino  B  must  apply  for  and  obtain  an  ITIN 
for  G  because  an  expedited  ITIN  is  available 
from  the  IRS  at  the  time  of  the  $5000 
payment  to  G. 

Example  3.  The  facts  are  the  same  as 
Example  1,  except  G  requests  payment  fifteen 
minutes  before  the  time  when  the  IRS  begins 
issuing  ITINs.  Under  these  facts,  it  would  be 
reasonable  for  Casino  B  to  delay  payment  to 
G.  Therefore,  Casino  B  must  apply  for  and 
obtain  an  ITIN  for  G  if  G  wishes  to  claim  an 
exemption  from  U.S.  withholding  tax  under 
the  U.S.— Y  tax  treaty  at  the  time  of  payment. 

Example  4.  P,  a  citizen  and  resident  of 
Country  Z,  is  a  lawyer  and  a  well-known 
expert  on  real  estate  transactions.  P  is 
scheduled  to  attend  a  three-day  seminar  on 
complex  real  estate  transactions,  as  a 
participant,  at  University  U.  a  U.S. 
university,  beginning  on  a  Saturday  and 
ending  on  the  following  Monday,  which  is  a 
holiday.  University  U  has  entered  into  a 
special  acceptance  agent  agreement  with  the 
IRS  that  permits  University  U  to  request  an 
ITIN  on  an  expedited  basis.  Country  Z  is  a 
country  with  which  the  U.S.  has  an  income 
tax  treaty  that  exempts  certain  income  earned 
from  the  performance  of  independent 
personal  services  from  U.S.  tax.  It  is  P's  first 
visit  to  the  U.S.  On  Saturday,  prior  to  the 
start  of  the  seminar.  Professor  Q,  one  of  the 
lecturers  at  the  seminar,  cancels  his  lecture. 
That  same  day  the  Dean  of  University  U 
offers  P  $5000,  to  replace  Professor  Q  at  the 
seminar,  payable  at  the  conclusion  of  the 
seminar  on  Monday.  P  agrees.  P  gives  her 
lecture  Sunday  afternoon.  ITINs  are  not 
available  from  the  IRS  on  that  Saturday, 
Sunday,  or  Monday.  After  the  seminar  ends 
on  Monday,  P,  who  does  not  have  an  ITIN, 


requests  payment  for  her  teaching.  P 
furnishes  a  beneficial  owner  withholding 
certificate,  described  in  §  1.1441-l(e)(2),  to 
University  U  that  represents  that  P  is  a 
resident  of  Counti^  Z  (within  the  meaning  of 
the  U.S. — Z  tax  treaty)  and  mfeets  all 
applicable  requirements  for  claiming  benefits 
under  the  U.S. — Z  tax  treaty.  The  beneficial 
owner  withholding  certificate  does  not, 
however,  contain  an  ITIN  for  P.  On  Tuesday. 
University  U  faxes  a  completed  Form  W-7, 
including  the  required  certification,  for  P,  to 
the  IRS,  Philadelphia  Service  Center,  for  an 
expedited  ITIN.  Pursuant  to  §  1.1441-6(b) 
and  paragraph  (h)(2)  of  this  section,  absent 
actual  knowledge  or  reason  to  know 
otherwise,  University  U  may  rely  on  the 
documentation  furnished  by  P  and  pay  $5000 
to  P  without  withholding  U.S.  tax  based  on 
the  treaty  exemption. 

(6)  Effective  date.  This  paragraph  (h) 
applies  to  payments  made  after 
December  31,  2001. 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

Par.  5.  The  authority  for  part  301 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   *. 

Par.  6,  In  §  301.6109-1,  paragraph 
(g)(3)  is  revised  to  read  as  follows: 

§  301 .61 09-1    Identifying  numbers. 

***** 

(g)*   *   * 

(3)  [Reserved].  For  further  guidance, 
see§301.6109-lT(g)(3). 
***** 

Par.  7.  Section  301.6109-lT  is  added 
to  read  as  follows: 

§301.6109-11    Identifying  numbers 
(temporary). 

(a)  Through  (g)(2)  [Reserved].  For 
fijrther  guidance,  see  §  301.6109-l(a) 
through  (g)(2). 

(g)(3)  Waiver  of  prohibition  to  disclose 
taxpayer  information  when  acceptance 
agent  acts.  As  part  of  its  request  for  an 
IRS  individual  taxpayCT  identification 
niunber  or  submission  of  proof  of 
foreign  status  with  respect  to  any 
taxpayer  identifying  number,  where  the 
foreign  person  acts  through  an 
acceptance  agent,  the  foreign  person 
will  agree  to  waive  the  limitations  in 
section  6103  regarding  the  disclosure  of 
certain  taxpayer  information.  However, 
the  waiver  will  apply  only  for  purposes 
of  permitting  the  Internal  Revenue 
Service  and  the  acceptance  agent  to 
communicate  with  each  other  regarding 
matters  related  to  the  assignment  of  a 
taxpayer  identifying  number,  including 
disclosure  of  any  taxpayer  identifying 
number  previously  issued  to  the  foreign 
person,  and  change  of  foreign  status. 
This  paragraph  (g)(3)  applies  to 


payments  made  after  December  31 , 
2001. 

(h)  through  (j)(2)(iii).  For  further 
guidance,  see  §  301.6109(h)  through 
(j)(2)(iii). 

Approved:  December  21.  2001. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
Mark  Weinberger, 
Assistant  Secretary  of  the  Treasury. 
(FR  Doc.  02-1125  Filed  1-16-02;  8:45  am) 
BILLING  COOE  4«3O-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  84  and  183 

46  CFR  Part  25 

[USCG-1 999-6580] 

RIN2115-AF70 

Certification  of  Navigation  Lights  for 
Uninspected  Commercial  Vessels  and 
Recreational  Vessels 

agency:  Coast  Guard,  DOT. 
ACTION:  Final  rule;  delay  of  effective 
date. 

summary:  The  Coast  Guard  is  delaying 
the  effective  date  of  the  final  rule  on 
Certification  of  Navigation  Lights  for 
Uninspected  Commercial  Vessels  and 
Recreational  Vessels  published  in  the 
Federal  Register  on  November  1,  2001. 
The  final  rule  requires  domestic 
manufacturers  of  vessels  to  install  only 
certified  navigation  lights  on  all  newly 
manufactured  uninspected  commercial 
vessels  and  recreational  vessels.  This 
rule  aligns  the  requirements  for  these 
lights  with  those  for  inspected 
commercial  vessels  and  with 
requirements  for  all  other  mandatory 
safety  equipment  carried  on  board  all 
vessels.  The  Coast  Guard  expects  the 
resulting  reduction  in  the  use  of 
noncompliant  lights  to  improve  safety 
on  the  water. 

EFFECTIVE  DATE:  The  final  rule  is 
effective  on  November  1,  2003. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-1 999-6580  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street,  SW.. 
Washington,  DC.  between  9  a.m.  and 
5p.ra.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 


Federal  Register /Vol.  67,  No.  12 /Thursday,  January  17.  2002 /Rules  and  Regulations 


2330  Federal  Register /Vol.  67,  No.  12 /Thursday,  January  17,  2002/Riiles  and  Regulations 


docket  on  the  Internet  at  http:// 
dms.dot.gov.  \ 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  contact 
Randolph  J.  Doubt,  Project  Manager. 
Office  of  Boating  Safety.  Coast  Guard,  by 
telephone  at  202-267-6810  or  by  e-mail 
at  rdoubt@comdt.uscg.mil.  If  you  have 
questions  on  viewing  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation,  by 
telephone  at  202-366-5149. 
SUPPLEMENTARY  INFORMATION:  On 
November  1.  2001,  the  Coast  Guard 
published  a  final  rule  entitled 
"Certification  of  Navigation  Lights  for 
Uninspected  Commercial  Vessels  and 
Recreational  Vessels"  in  the  Federal 
Register  {66  FR  55086).  The  final  rule, 
which  was  to  become  effective  on 
November  1,  2002,  directs 
manufacturers  of  iminspected 
commercial  vessels  and  recreational 
vessels  to  install  only  navigation  lights 
certified  and  labeled  by  a  laboratory 
listed  by  the  Coast  Guard  as  meeting  the 
technical  requirements  of  the 
Navigation  Rules. 

Upon  publication  of  the  final  rule,  the 
Coast  Guard  noted  that  the 
implementation  date  may  not  provide 
enough  time  to  complete  the  testing  of 
navigation  lights  by  laboratories  listed 
by  the  "Coast  Guard  to  allow  the 
recreational  boat  manufacturers  to 
comply  with  the  regulation.  July  2002  is 
the  date  most  of  next  year  boat  models 
will  appear  on  show  room  floors.  Photo 
boats  for  sales  brochures  will  be  built  in 
March  and  April  2002  so  that  these 
brochures  can  be  printed  in  time  for  the 
introductions.  Actual  new  model  year 
production  will  start  in  April  and  May 
2002.  Thus,  boat  builders  must  make 
their  navigation  light  selections  for  the 
upcoming  model  year  as  early  as 
February  2002.  Each  navigation  light 
manufacturer  will  have  to  make  tooling 
changes  to"  meet  the  new  marking 
requirements,  and  many  will  have  to 
retest  their  applicable  product  line. 
Sufficient  time  is  not  available  to  do  this 
by  February  2002.  The  alternative 
would  be  to  pull  all  unsold  boats  off  the 
market  on  November  1,  2002.  replacing 
them  either  with  new  boat  models 
equipped  with  compliant  navigation 
lights  or  modifying  their  navigation 
lights  to  meet  the  new  maridng  and 
certification  requirements.  Most,  if  not 
all,  agree  that  this  latter  alternative  is 
not  a  reasonable  course  to  take. 

Based  upon  this  concern,  the  Coast 
4  Guard  is  delaying  the  effective  date  of 
the  final  rule  to  November  1,  2003. 

Accordingly,  in  FR  Doc.  01-27320 
published  in  the  Federal  Register  on 
November  1.  2001,  at  66  FR  55086,  the 


effective  date  for  the  referenced  final 
rule  is  changed  from  November  1,  2002, 
to  November  1,2003. 

Dated:  January  9.  2002.    * 
Terry  M.  Cross, 

Rear  Admiral.  U.  S.  Coast  Guard,  Assistant 
Commandant  for  Operations. 
[FR  Doc.  02-1252  Filed  1-16-02:  8:45  am] 
BILUNG  CODE  4910-1S-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD07-01-112]      , 
RIN2115-AA97 

Security  Zond;  San  Juan,  PR 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  moving 
security  zone  50  yards  around  all  cruise 
ships  while  entering  or  departing  the 
Port  of  San  Juan.  Temporary  fixed 
security  zones  are  also  established  50 
yards  around  all  cruise  ships  when 
these  vessels  are  moored  in  the  Port  of 
San  Juan.  These  security  zones  are 
needed  for  national  security  reasons  to 
protect  the  public  and  ports  from 
potential  subversive  acts.  Entry  into 
these  zones  is  prohibited,  unless 
specifically  authorized  by  the  Captain  of 
the  Port,  San  Juan,  Puerto  Rico  or  his 
designated  representative. 

DATES:  This  regulation  is  effective  from 
12:01  a.m.  on  November  30,  2001  until 
11:59  p.m.  on  February  28,  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[COTP  San  Juan  CGD  07-01-112]  and 
are  available  for  inspection  or  copjang 
at  Marine  Safety  Office  San  Juan, 
RODVAL  Bldg,  San  Martin  St.  #90  Ste 
400,  Guaynabo.  PR  00969  between  7 
a.m.  and  3:30  p.m.  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Robert  Lefevers, 
Marine  Safety  Office  San  Juan,  Puerto 
Rico  at  (787)  706-2440. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553fb){B},  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM  and  delaying  the  rule's 


effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  public,  ports  and 
waterways  of  the  United  States.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  and  written 
information  via  facsimile  and  electronic 
mail  to  inform  mariners  of  this 
regulation. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(-3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
'effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Based  on  the  September  1 1 ,  2001 , 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the  Port  of 
San  Juan,  Puerto  Rico,  against  cruise 
ships  entering,  departing  and  moored 
within  this  port.  There  may  be  Coast 
Guard,  local  police  department  or  other 
patrol  vessels  on  scene  to  monitor  traffic 
through  these  areas.  Entry  into  these 
security  zones  is  prohibited,  unless 
specifically  authorized  by  the  Captain  of 
the  Port,  San  Juan,  Puerto  Rico. 

The  security  zone  for  a  vessel  entering 
the  Port  of  San  Juan  is  activated  when 
the  vessel  is  one  mile  north  of  the  #1 
buoy,  at  approximate  position  18°28.3' 
N,  66°07.6'  W,  virhen  entering  the  Port  of 
San  Juan.  The  zone  for  a  vessel  is 
deactivated  when  the  vessel  passes  this 
buoy  on  its  departure  from  the  port.  The 
Captain  of  the  Port  will  also  notify  the 
public  of  these  security  zones  via 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio,  Channel  22  (157.1 
MHz)  and  Marine  Safety  Information 
Bulletins  via  facsimile  and  the  Marine 
Safety  Office  San  Juan  website  at  http:/ 
/ www.msocanbbean.com. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(0  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  imder  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979) 
because  vessels  should  be  able  to  seifely 
transit  around  the  zone  and  may  be 
allowed  to  enter  the  zone  with  the 
authorization  of  the  Captain  of  the  Port 
of  San  Juan. 


2332  Federal  Register /Vol.  67,  No.  12/Thursday;  January  17.  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  12 /Thursday,  January  17.  2002 /Rules  and  Regulations  2331 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  nimiber  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
because  small  entities  may  be  allowed 
to  enter  on  a  case  by  case  basis  with  the 
authorization  of  the  Captain  of  the  Port. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  die  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agricidture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
88a-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
FederaUsm,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
=  compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 


their  discretionary  regulatory  actions.  In 
particidar,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutiondly 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  under  Figure  2-1,  paragraph 
34(g)  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  imder  ADDRESSES. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
writh  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 


12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  16S-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1 .  The  authority  citation  for  part  165    . 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-Ug),  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T07-112  is 
added  to  read  as  follows: 

§  1 65.T07-1 1 2    Security  Zone;  Port  of  San 
Juan,  Puerto  Rico. 

(a)  Regulated  area.  Temporary  moving 
security  zones  are  established  50  yards 
around  all  cruise  ships  while  entering  or 
departing  the  Port  of  San  Juan.  These 
moving  security  zones  are  activated 
when  the  subject  vessel  is  one  mile 
north  of  the  #1  buoy  at  approximate 
position  18°28.3'  N,  66°07.6'  W  when 
entering  the  Port  of  San  Juan  and 
deactivated  when  the  vessel  passes  this 
buoy  on  its  departure  from  the  Port  of 
San  Juan.  Temporary  fixed  security 
zones  are  also  established  50  yards 
around  all  cruise  ships  when  these 
vessels  are  mOored  in  the  Port  of  San 
Juan. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  this  zone  is 
probibited  except  as  authorized  by  the 
Captain  of  the  Port,  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him.  The  Captain  of  the 
Port  will  notify  the  public  of  any 
changes  in  the  status  of  this  zone  by 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio,  Channel  22  (157.1 
MHz). 

(c)  Effective  dates.  This  section 
becomes  effective  at  12:01  a.m.  on 
November  30,  2001  until  11:59  p.m.  on 
February  28,  2002. 
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Dated:  November  30,  2001. 
|.  A.  Servidio, 

Commander.  U.  S.  Coast  Guard,  Captain  of 
the  Port. 

[FR  Doc.  02-1187  Filed  1-16-02;  8:45  am) 
anjjNG  cow  401O-1S-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD  07-01-135] 
RIN  2115-AA97 

Sacurity  Zone;  SL  Croix,  USVI 

agency:  Coast  Guard.  DOT.  | 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
in  the  vicinity  of  the  HOVENSA  refinery 
facility  on  St.  Croix,  U.S.  Vii^gin  Islands. 
This  security  zone  extends  3  miles 
seaward  from  the  HOVENSA  facility 
waterfrt)nt  area  along  the  south  coast  of 
the  island  of  St.  Croix.  U.S.  Virgin 
Islands.  All  vessels  must  receive 
permission  boja  the  U.S.  Coast  Guard 
Captain  of  the  Port  San  Juan  or  the 
HOVENSA  Facility  Port  Captain  prior  to 
entering  this  temporary  security  zone. 
This  security  zone  is  needed  for 
national  security  reasons  to  protect  the 
public  and  the  port  of  HOVENSA  from 
potential  subversive  acts. 
ADDRESSES:  Comments  and  material 
received  bora  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
(CGD  07-01-135]  and  are  available  for 
inspection  or  copying  at  Marine  Safety 
Office  San  Juan,  RODVAL  Bldg,  San 
Martin  St  #90  Ste  400,  Guaynabo,  PR 
00968,  between  7  a.m.  and  3:30  p.m. 
Monday  through  Friday,  except  Federal 
holidays. 

DATES:  This  regulation  is  effective  at  6 
p.m.  on  December  19,  2001  until  11:59 
p.m.  on  June  15, 2002. 
FOR  FURTHER  MFORMATKHi  CONTACT: 
LCDRJlobert  Lefevers,  Marine  Safety 
Office  San  Juan,  Puerto  Rico  at  (787) 
706-2440. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Infbnnation 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM  and  delaying  the  rule's 
efiiective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  public  ports  and 


waterways  of  the  United  States.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  to  advise  mariners  of 
the  restriction. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  rule 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

Background  and  Purpose 

Based  on  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  that  subversive 
activity  could  be  laimched  by  vessels  or 
persons  in  close  proximity  to  the 
HOVENSA  refinery  on  St.  Croix,  USVI 
against  tank  vessels  and  the  waterfront 
facility.  Given  the  highly  volatile  natiue 
of  the  substances  stored  at  the 
HOVENSA  facility,  this  security  zone  is 
necessary  to  decrease  the  risk  that 
subversive  activity  could  be  launched 
against  the  HOVENSA  facility.  The 
Captain  of  the  Port  San  Juan  is  reducing 
this  risk  by  prohibiting  all  vessels  from 
coming  within  3  miles  of  the  HOVENSA 
facility  unless  specifically  permitted  by 
the  Captain  of  the  Port  San  Juan  or  the 
HOVENSA  Facility  Port  Captain.  The 
Captain  of  the  Port  San  Juan  can  be 
reached  on  VHF  Marine  Band  Radio, 
Channel  16  (156.8  Mhz)  or  by  calling 
(787)  289-2040.  24  hours  a  day,  seven 
days  a  week.  The  HOVENSA  Facility 
Port  Captain  can  be  reached  on  VHF 
Marine  Band  Radio  channel  11  (156.6 
Mhz)  or  by  calling  (340)  692-3488,  24 
horns  a  day,  seven  days  a  week.  The 
temporary  security  zone  aroimd  the 
HOVENSA  facility  is  outlined  by  the 
following  coordinates:  64°45'09''  West. 
17°41'32''  North,  64°43'36''  West, 
17°38'30"  North.  64°43'36''  West, 
17°38'30''  North  and  64°43'06''  West, 
17°38'42'' North. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866,  RegiUatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
order.  It  is  not  significant  imder  the 
regulatory  policies  and  procediures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979) 
because  this  zone  covers  an  area  that  is 
not  typically  used  by  commercial 
fishermen  and  vessels  may  be  allowed 
to  enter  the  zone  on  a  case  by  case  basis 
with  the  permission  of  the  Captain  of 
the  Port  San  Juan  or  the  HOVENSA  Port 
Captain. 


Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  th6  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jiuisdictions 
with  populations  of  less  than  50,000. 

This  nde  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  owners  of  small  charter  fishing 
or  diving  operations  that  operate  near 
die  HOVENSA  facility.  The  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  because  this 
zone  covers  an  area  that  is  not  typically 
used  by  commercial  fishermen  and 
vessels  may  be  allowed  to  enter  the  zone 
on  a  case  by  case  basis  with  the 
permission  of  the  Captain  of  the  Port 
San  Juan  or  the  HOVENSA  Port  Captain. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jiuisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  the  person  listed  imder 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism 

A  rule  has  implication  for  federalism 
imder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
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this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reforn^  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particxdar,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  tins  rule  will  not  residt  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)  (2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  imder  figure  2-1  r 
paragraph  34(g).  of  Commandant 
Instruction  M14475.1D  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Protection  of  Children 

We  have  analyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  itom.  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Conceriiing  Regidations  That 
Significantiy  Affect  Energy  Supply. 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
signifidant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  160.5;  49 
CFR  1.46. 

2.  A  new  temporary  §  165.T07-135  is 
added  to  read  as  follows: 

§  165.T07-135    Security  Zone;  HOVENSA 
Reflneiy.  SL  Croix,  U.S.  Virgin  Islands. 

(a)  Regulated  area.  All  waters  3  miles 
seaward  of  the  HOVENSA  facility 
waterfront  outiined  by  the  following 
coordinates:  64''45'09'' West,  17°41'32' 
North,  64°43'36''  West,  17°38'30''  North, 
64°43'36''  West,  17''38'30''  North  and 
64°43'06''  West,  17°38'42''  North. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  no  vessel  may  enter  the 
regulated  area  unless  specifically 
authorized  by  the  Captain  of  the  Port 
San  Juan  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him  or  unless  authorized 
by  the  HOVENSA  Port  Captain  who  can 
be  reached  on  VHF  Marine  Band  Radio 
Channel  11(156.6  Mhz).  The  Captain  of 
the  Port  will  notify  the  public  of  any 
changes  in  the  status  of  this  zone  by 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio.  Channel  16  (156.8 
Mhz). 

(c)  Effective  dates.  This  section  is 
effective  from  6  p.m.  on  December  19, 
2001  until  11:59  p.m.  on  June  15,  2002. 


Dated:  December  19.  2001. 
I.A.  Servidio, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port. 

(FR  Doc.  02-1253  Filed  1-16-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-^1208;  FRL-6818-61 

RIN  207&-AB78 

Ethalfluralin;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  residues  of  ethalfluralin 
in  or  on  canola  seed  and  safflo\ver  seed. 
IR-4  requested  these  tolerances  under 
the  Federal  Food.  Drug,  and  Cosmetic 
Act  (FFDCA).  as  amended  by  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 

DATES:  This  regulation  is  effective 
January  17,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301208. 
must  be  received  by  EPA  on  or  before 
March  18.  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  yoiu"  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301208  in 
die  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Hoyt  Jamerson.  Registration 
Division  (7505C) .  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington.  DC  20460;  telephone 
number:  (703)  308-9368;  and  e-mail 
address:  Jamerson.Hoyt@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Infbnnation 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 
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Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT.  I 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  mdy  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedTgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_OO.html,  a 
beta  site  currently  under  development. 
To  access  the  OFPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  in  person.  The  Agency  has 
established  an  ofBdal  record  for  this 
action  undor  docket  control  ntunber 
OPP-301208.  The  official  record 
consists  of  the  documents  specifically 


referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents    . 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  November 
14,  2001  (66  FR  57082)  (FRL-6808-9), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  FFDCA.  21  U.S.C.  346a  as 
amended  by  the  FQPA  (Public  Law  104- 
1 70)  announcing  the  filing  of  pesticide 
petitions  (PP  9E5037, 1E6326,  and 
1E6345)  for  tolerances  by  Interregional 
Research  Project  Number  4  (IR-4),  681 
U.S.  Highway  Number  1,  South,  North 
Brunswick,  New  Jersey  08902-3390. 
This  notice  included  a  summary  of  the 
petitions  prepared  by  Dow 
AgroSciences,  the  registrant.  There  were 
no  comments  received  in  response  to 
the  notice  of  filing.  

The  petitions  requested  that  40  CFR 
180.416  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
ethalfluralin,  [N-ethyl-N-(2-methyl-2- 
propenyl)-2 ,6-dinitro-4- 
(trifluoromethyl)benzenamine,  in  or  on 
canola  seed  and  safflower  seed  at  0.05 
part  per  million  (ppm).  

Section  408(b)(2)(A){i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  bom. 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 


other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiire  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposiuB  to  the  pesticide  chemical 
residue. . . ." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposvure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances, 
November  26, 1997)  (62  FR  62961) 
(FRL-5754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
residues  of  ethalfluralin  on  canola  seed 
and  safflower  seed  at  0.05  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with-establishing  the 
tolerances  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  efiiects  caused  by  ethalfluralin  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 

Study  Type 

Results 

870.3100 

90-Oay  oral  toxicity  rodents 

NOAEL  =  68  mg/kg/day 

LOAEL  -  136  mg/kg/day  based  on  ton  tilbnAnn  and  kMv 
Kidney  weights  in  males. 
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TABLE  1  .—Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.3150 


870.3200 


870.3700 


Study  Type 


90-Day  oral  toxicity  in  nonrodents 


Results 


21 -Day  dermal  toxicity  in  rabbits 


Prenatal  developmental  in  rodents 


870.3700 


870.3800 


870.4100 


Prenatal  developmental  in  nonrodents 


NOAEL  =  27.5  mg/ltg/day 

LOAEL  =  80  mg/kg/day  based  on  elevated  alkaline  phos- 
phatase, slight  fatty  metamorphosis  of  the  liver,  increase 
cholesterol,  and  increased  blood  urea  nitrogen  (BUN). 


NOAEL  =  1 ,000  mg/kg/day  -  highest  dose  tested  (HOT) 
LOAEL  =>1 ,000  mg/kg/day  no  systemic  effects  were  seen 
at  the  HOT. 


Maternal  NOAEL  =  50  mg/kg/day 

LOAEL  =  250  mg/kg/day  based  on  decreased  body  »>eight 
gain  and  dark  urine 

Developmental  NOAEL  =  1 ,000  mg/kg/day  no  systemic  ef- 
fects were  seen  at  the  HOT. 

LOAEL  =  >1 ,000  mg/kg/day  no  systemic  effects  were  seen 
at  the  HOT. 


Reproduction  and  fertility  effects  in  rats 


Maternal  NOAEL  =  75  mg/kg/day 

LOAEL  =  150  mg/kg/day  based  on  abortions  and  de- 
creased food  consumption. 

Developmental  NOAEL  =  75  mg/kg/dayLOAEL  =  150  mg/ 
kg/day  based  on  slightly  increased  resorptions,  abnor- 
mal cranial  development,  and  increase  sternal  variants.   . 


Chronic  toxkjity  dogs 


870.4300 


870.4300 


870.5100 


Combined      chronic 
genicity  in  rats 


toxk:ity/carcino- 


Parental/Systemic  NOAEL  =  12.5  mg/kg/day 

LOAEL  =  37.5  mg/kg/day  based  on  decreased  mean  body 

weight  gains  in  males  in  all  generations. 
Reproductive  NOAEL  =  37.5  mg/kg/day  HDT 
LOAEL  =  >37.5  mg/kg/day  no  systemic  effects  were  seen 

at  the  HDT. 


NOAEL  =  4  mg/kg/day 

LOAEL  =  20  mg/kg/day  based  on  increased  urinary  b*li- 
njbin,  variations  in  erythrocyte  morphology,  increased 
thrombocyte  count,  and  increased  erythroid  senes  of  the 
bone  marrow. 


Combined      chronic 
genicity  in  mice 


toxicity/cardno- 


Bacterial  reverse  mutation  test 


870.5300 


870.5550 


870.5375 


In  vitro  mammalian  cell  mutation  test 


NOAEL  =  32.3  mg/kg/day  HDT 

LOAEL  =  >  32.3  mg/kg/day  no  systemic  effects  were  seen 
at  the  HDT. 

Mammary  gland  fibroadenomas  were  found  in  dosed  fe- 
male rats  at  statistically  significant  incidences  in  mid  and 
high  doses. 


NOAEL  =  10.3  mg/kg/day 

LOAEL  =  41.9  mg/kg/day  based  on  focal  hepatocellular 
hyperplasia  in  both  sexes  and  increased  liver,  kidney, 
and  heart  weights  in  females 

No  increase  in  of  neoplasms  was  attributed  to  the  treat- 
ment. 


Ethalfluralin  was  weakly  mutagenic  in  activated  strains 
TA1535  and  TA100  of  Salmonella  typhimurium.  but  not 
in  strains  TA1537,  TA1538,  and  TA98  in  an  Ames 
assay.  In  a  modified  Ames  assay  with  Salmonella 
typhimurium  and  Escherichia  coll.  ethalfluralin  was 
weakly  mutagenic  in  strains  TA1535  and  TAlOO,  with 
and  without  activation,  and  in  strain  TA  98  without  acti- 
vation, at  the  highest  dose. 


Unscheduled  DNA  synthesis  in  mam- 
malian cells  in  culture 


In  vitro  mammalian  chromosome  aber- 
ration test 


No  mutagenicity  was  found  in  ttie  mouse  lymphoma  assay 
for  forward  mutation. 


Ethalfluralin  did  not  induce  unscheduled  DNA  synthesis  in 
rat  hepatocytes. 


In  Chinese  hamster  ovary  cells,  ethalfluralin  was  negative 
without  89  activation,  but  it  was  clastogenic  with  activa- 
tion. 
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Table  1.— Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 

Study  Type 

Results 

870.7485 

Metabolism  and  phamiacokinetics 

Rats  were  treated  orally  witti  a  single  low  dose,  a  single 
high  dose,  or  repeated  low  doses  of  radiolat>eled 
ethalfuralin.  Absorption  of  ethaifluralin  was  estimated  at 
79-87%  of  the  dose  for  all  dose  levels.  Ethaifluralin  was 
rapidly  and  extensively  metabolized,  and  95%  of  the 
chemical  was  excreted  in  urine  and  feces  by  seven 
days.  The  major  route  of  elimination  for  the  radiolabel 
was  in  the  feces,  50.9-63.2%.  and  the  levels  remaining 
in  the  tissues  after  72  hours  were  negligible. 

870.7600 

Dermal  penetration 

A  Dermal  penetration  study  with  rhesus  monkeys  indicated 
that  2.8%  of  a  demial  dose  was  absorbed  through  the 
skin. 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL]  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  imcertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  hiunans  and  in  the 
variations  in  sensitivity  among  members 
of  the  hiunan  popidation  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
inters)}ecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
caladate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  imique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  Rfl)  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  iised  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
accoimt  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposiue)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assiunes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*:  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10-*  or  one 
in  a  million).  Under  certain  specific 
circiunstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departiu«"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departing  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer^  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  ethaifluralin  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 


Table  2.— Summaf 

Y  OF  TOXICOLOGICAL  DOSE  AND  ENDPOINTS  FOR  ETHALFLURALIN  FOR  USE  IN  HUMAN  RISK 

ASSESSMENT 

Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF'  and  Level  of 
Concem  for  Risk  Assess- 
ment 

Study  and  Toxkx)iogical  Effects 

Acute  dietary  females  13-50 
yearsof  age 

NOAEL  =  75  mg/kg/day 
UF=100 

Acute  RfD  =  0.75  mg/kg/ 
day 

FQPA  SF  =  10 
aPAD  =  acute  RfD 
FQPA  SF  =  0.075  mgfl<g/ 
day 

Oral  devetopmentai  toxnity  study  in  rabbits 
LOAEL  =  150  mg/kg/day  based  on  an  in- 
creased   number   of    resocplions   and    in- 
creased sternal  and  cranial  vtuiatmns. 

Acute  dietary  general  population 
including  infants  and  chHdien 

None 

None 

None 

Chronic  dietary  all  populatnns 

NOAEL=  4.0  mg/kg/day 
UF  =  100 

Chronw  RfD  =  0.04  mg/kg/ 
day 

FQPA  SF  =  10 
cPAD  =  chronk:  RfD 
FQPA  SF  =  0.004  mg/kg/ 
day 

1-year  oral  toxk:ity  study  in  dogs 
LOAEL  =  20  mg/kg/day  based  on  altered  red 
cell  morphok)gy  and  urinary  bilirubin. 
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TABLE  2  —SUMMARY  OF  TOXICOLOGICAL  DOSE  AND  ENDPOINTS  FOR  ETHALFLURALIN  FOR  USE  IN  HUMAN  RiSK 

Assessment— Continued 


Exposure  Scenario 


Dose  Used  in  Risk  Assess- 
ment. UF 


Short-term  dermal  (1  to  7  days) 
Intemiediate-term  dermal  (1 
week  to  several  months) 


None 


FQPA  SF-  and  Level  of 

Concem  for  Risk  Assess-. 

ment 


None 


Short-term  inhalation  (1  to  7 

days) 
Intennediate-term  Inhalation  (1 

week  to  several  months) 
Long-term  inhalation  (several 

months  to  lifetime) 
(Residential) 


Study  and  Toxicological  Effects 


None 


None 


Cancer  (oral,  dermal,  inhalation) 


A  dermal  penetration  study  with  rtiesus  mon- 
keys indicated  that  2.8%  of  a  dermal  dose 
was  absort)ed  through  the  skin.  Although  ttte 
developmental  and  fetotoxic  effects  (refer  to 
toxicological  effects  for  acute  dietary  tor  fe- 
males above)  would  normally  be  used  for 
this  assessment,  the  demrial  absorption  rate 
of  2.8%  precludes  the  need.  Demal  atjsorp- 
tion  is  too  tow  to  cause  concem. 


Ethaifluralin  has  been  clas- 
sified as  a  possible 
human  carcinogen 
(Group  C). 

Q,'  =  8.9  x  10-=  (mg/kg/ 
day)' 


Negligible  risk 


Ethaifluralin  has  a  low  inhalation  toxkaty  cat- 
egory (III).  The  maximum  attainable  con- 
centration (gravimetric)  was  tested  in  an 
acute  inhalation  toxicity  study,  and  no  deaths 
occun-ed  to  exposed  rats.  Clinical  signs  in- 
cluded hypoactivity,  dyspnea,  ataxia, 
chromodacryorrtiea,  poor  grooming,  and  yel- 
low urine;  these  were  reversible  after  4  days 
(LC  y)  0.94  mg/L).  This  maximum  attainable 
concentration  is  considered  to  be  non -lethal. 
An  inhalation  risk  assessment  is  not  needed. 


2-year  chronic  carcinogenicity  study  in  rats, 
showing  an  increased  incidence  of  mammary 
gland  fibroadenomas  and  combined  adeno- 
mas/fibroadenomas  in  female  rats. 


when  ethaifluralin  is  assessed  in  an  upcoming  Tolerance  Reassessment  Eligibility  Decision  (TREO). 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.416)  for  the 
residues  of  ethaifluralin,  in  or  on  a 
variety  of  raw  agricultural  commodities. 
Tolerances  for  residues  of  ethaifluralin 
are  established  for  dry  beans  and  peas, 
the  Cucurbits  vegetable  subgroup, 
peanuts,  soybeans,  sunflower  seeds,  and 
fat,  meat,  and  meat  by-products  of  goats. 
The  tolerance  level  for  all  these 
commodities  is  0.05  ppm.  Time  limited 
tolerances  associated  with  section  18 
requests  have  also  been  established  for 
canola  and  safflower.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  ethaifluralin  in 
food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occurring  as  a  result  of  a  1  day 
or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEKf^H) 
analysis  evaluated  the  individual  food 
consiunption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Siuveys  of  Food 


Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  Tolerance-level 
residues  were  used  for  cucurbit 
vegetables,  canola  oil,  safflower  oil.  and 
goat  commodities.  All  other  plant 
commodities  for  which  there  are 
ethaifluralin  tolerances  are  considered 
to  be  blended.  For  these  commodities 
anticipated  residues  were  used.  The 
ARs  used  for  this  analysis  are  the  same 
as  those  used  for  the  1995  reregistration 
eligibility  decision  (RED,  3/95) 
document  prepared  for  ethaifluralin.  No 
percent  crop-treated  adjustment  was 
made  therefore,  100%  crop  treated  was 
assumed.  Fiuther  refinements  (such  as 
percent  crop-treated  adjustments  and/or 
Monte  Carlo  analysis)  would  yield  even 
lower  estimates  of  acute  dietary 
exposiue. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM'"'^  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  CSFII  and 
accumulated  exposure  to  the  chemical 


for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure-assessments:  Tolerance-level 
residues  were  used  for  cucurbit 
vegetables,  canola  oil,  safflovver  oil,  and 
goat  commodities.  All  other  plant 
commodities  for  which  there  are 
ethaifluralin  tolerances  are  considered 
to  be  blended.  For  these  commodities 
anticipated  residues  were  used.  The 
ARs  used  for  this  analysis  are  the  same 
as  those  used  for  the  1995  reregisU-ation 
eligibility  decision  (RED,  3/95) 
document.  In  addition,  weighted 
average  percent  crop  treated  data  were 
vised  for  dry  beans  and  peas,  melons, 
cantaloupe,  cucumbers,  watermelons 
and  soybeans. 

iii.  Cancer.  In  conducting  this  cancer 
dietary  risk  assessment  the  DEEM^^^ 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  CSFII.  The  following 
assumptions  were  made  for  the  cancer 
exposure  assessments:  Tolerance-level 
residues  were  used  for  cucurbit 
vegetables,  canola  oil,  safflower  oil,  and 
goat  commodities.  All  other  plant 
commodities  for  which  there  are 
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ethalfluralin  tolerances  are  considered 
to  be  blended.  For  these  commodities 
anticipated  residues  were  used.  The 
ARs  used  for  this  analysis  are  the  same 
as  those  used  for  the  1995  reregistration 
eligibility  decision  (RED.  3/95) 
document.  In  addition,  weighted 
average  percent  crop  treated  data  were 
used  for  dry  beans  and  peas,  melons, 
cantaloupe,  cucumbers,  watermelons 
and  soybeans. 

iv.  Anticipated  residue  and  percent 
crop  treated  information.  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measured  in  food.  If  EPA  relies  on  such 
information,  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission, 
EPA  is  authorized  to  require  similar 
data  on  a  time  frame  it  deems 
appropriate.  As  required  by  section 
408(b)(2)(E),  EPA  will  issue  a  data  call- 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  later  than  5 
years  from  the  date  of  issuance  of  this 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  ekctual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  fq^d 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue: 
Condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
Condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  percent  crop-treated 
(PCT)  as  required  by  section 
408(b)(2)(F).  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  information  as 
follows:  34%  of  dry  beans  and  dry  peas 
treated;  4%  melons  and  cantaloups 
treated:  16%  cucumbers  treated:  15% 
watermelons  treated  and  1%  soybeans 
treated. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1,  PCT 
estimates  are  derived  ft'om  Federal  and 
private  market  survey  data,  which  are 


reliable  and  have  a  valid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 
over  a  lifetime.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
underestimation.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consumption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  imderstate 
exposine  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
ethalfluralin  may  be  applied  in  a 
particular  area. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposine  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
ethalfluralin  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
ethalfluralin. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and 
Screening  Concentrations  in  Groimd 
Water  (SCI-GROW),  which  predicts 
pesticide  concentrations  in  ground 
water,  hi  general,  EPA  will  use  GENEEC 
(a  tier  1  model)  before  using  PRZM/ 
EXAMS  (a  tier  2  model)  for  a  screening- 
level  assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 


EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly-unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  ft'om  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %Rff)  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposine 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposine  to  ethalfluralin 
they  are  further  discussed  in  the 
aggregate  risk  sections  below. 

Based  on  the  PRZM/EXAMS  and  SCI- 
GROW  models  the  EECs  of  ethalfluralin 
for  acute  exposmes  are  estimated  to  be 
2.3  parts  per  billion  (ppb)  for  surface 
water  and  0.02  ppb  for  ground  water. 
The  EECs  for  chronic  exposines  are 
estimated  to  be  0.05  ppb  for  surface 
water  and  0.02  ppb  for  groimd  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 
Ethalfluralin  is  not  registered  for  use  on 
any  sites  that  woiUd  result  in  residential 
exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2}(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
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effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
ethalfluralin  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
ethalfluralin  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assiuned  that  ethalfltnalin  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cmnulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  xmless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Developmental  toxicity  studies.  In 
the  developmental  toxicity  study  in  rats, 
the  maternal  (systemic)  NOAEL  was  50 
milligram/kilogram/day  (mg/kg/day), 
based  on  decreased  body  weight  gain 
and  dark  urine  at  the  LOAEL  of  250  mg/ 
kg/day.  The  developmental  (fetal) 
NOAEL  was  1,000  mg/kg/day  (the 
highest,  dose  tested,  HDT). 

m  the  developmental  toxicity  study  in 
rabbits,  the  maternal  (systemic)  NOA£L 
was  75  mg/kg/day,  based  on  abortions 
and  decreased  food  consiunption  at  the 
LOAEL  of  150  mg/kg/day.  The 
developmental  (fetal)  NOAEL  was  also 
75  mg/kg/day,  based  on  a  slightly 
increased  number  of  resorptions, 
abnormal  cranial  development,  and 
increased  sternal  variants  at  the  LOAEL 
of  150  mg/kg/day. 

3.  Reproductive  toxicity  study,  hi  a  3- 
generation  reproductive  toxicity  study 
in  rats,  the  parental  (systemic)  NOAEL 


was  12.5  mg/kg/day,  based  on  decreased 
mean  body  weight  gains  in  males  in  all 
generations  at  the  LOAEL  of  37.5  mg/kg/ 
day.  The  reproductive  (pup)  NOAEL 
was  37.5  mg/kg/day  (the  HDT). 

In  a  7-month  multi-generation 
bridging  study  in  rats,  the  parental 
NOAEL  of  20  mg/kg/day  was  based  on 
increased  liver  weights  at  the  LOAEL  of 
61  mg/kg/day.  The  reproductive  (pup) 
NOAEL  was  61  mg/kg/day  (the  HDT). 

4.  Prenatal  and  postnatal  sensitivity. 
There  is  qualitative  evidence  of 
increased  susceptibility  following  in 
utero  exposure  to  ethalfluralin  in  the 
developmental  toxicity  study  in  rabbits 
demonstrated  by  abortions  and  a 
slightly  increased  number  of 
resorptions,  abnormal  cranial 
development,  and  increased  sternal 
variants  in  the  pups.  There  was  no 
indication  of  increased  susceptibility 
following  in  utero  exposure  to 
ethalfluralin  in  the  prenatal 
developmental  toxicity  study  in  rats. 

5.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  ethalfluralin  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures. 

To  date,  ethalfluralin  has  not  been 
assessed  by  the  Agency's  FQPA  Safety 
Factor  Committee.  The  Agency  is  in  the 
preliminary  stages  of  evaluating 
ethalfluralin  for  an  upcoming  Tolerance 
Reassessment  Eligibility  Decision 
(TRED)  (Reports  on  FQPA  Tolerance 
Reassessment  Progress  and  Interim  Risk 
Management  Decisions).  During  this 
reassessment,  the  Agency's  FQPA  Safety 
Factor  Committee  will  evaluate  this 
chemical. 

EPA's  preliminary  review  of  the 
studies  bearing  on  risks  to  infants  and 
children  indicates  that  an  additional 
safety  factor  of  greater  than  lOX  will  not 
be  needed  to  protect  the  safety  of  infants 
and  children.  Previously,  when  time- 
limited  tolerances  were  established  for 
residues  of  ethalfluralin  in  or  on  canola 
seed  and  safilower  seed  to  support 
specific  emergency  exemptions  the 
Agency  concluded  that  an  additional 
FQPA  safety  factor  of  3X  for  assessing 
acute  dietary  risk  and  an  additional 
FQPA  safety  factor  of  IX  for  assessing 
chronic  dietary  risk  would  be  adequate 
for  protecting  the  safety  of  infants  and 
children.  This  was  based  on  a 
determination  made  by  ad  hoc  FQPA 
Safety  Factor  Committee  which  based 
its  decision  on  the  results  of  the  oral 
developmental  toxicity  study  in  rabbits. 

Accordingly,  for  the  purpose  of  acting 
on  the  petition  for  tolerances  for 
residues  of  ethalfluralin  in  or  on  canola 
seed  and  safflower  seed  prior  to 
completion  of  the  ethalfliualin  TRED, 


the  FQPA  safety  factor  of  lOX  was 
retained. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  chronic  non-dietary,  non- 
occupational exposure).  This  allowable 
exposure  through  drinking  water  is  used 
to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint.  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (aduh  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
interinediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  ethalfluralin  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  whith  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  &t)m  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  U  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  ethalfluralin  on  drinking 
water  as  a  part  of  the  aggregate  risk 
assessment  process.^ 

1.  Acute  risk.  An  acute  dietary 
endpoint  was  only  identified  for 
females.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
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acute  exposure,  the  acute  dietary 
exposure  from  food  to  etlialfluralin  will 
occupy  less  than  1%  of  the  aPAD  for 
females  13  years  and  older.  In  addition, 
despite  the  potential  for  acute  dietary 


exposure  to  ethalflinalin  in  drinking 
water,  after  calculating  DWLOCs  and 
comparing  them  to  conservative  model 
estimated  environmental  concentrations 
of  ethalfluralin  in  surface  and  groimd 


water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Ethalfluralin 


Population  Sut)group 

aPAD  (mg/kg) 

%  aPAD  (Food) 

Surface  Water 
EEC  (ppb) 

Ground  Water 
EEC  (ppb) 

Acute  DWLOC 
(ppb) 

Females  (13-50  years  old) 

0.075 

<1 

2.3 

0.02 

2,200 

2.  Chronic  risk.  Using  the  exposure 
assiimptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  ethalfluralin  from  food 
will  utilize  less  than  1%  of  the  cPAD  for 
the  U.S.  population  and  all  other 
population  subgroups  included  in 


DEEVF^*.  There  are  no  residential  uses 
for  ethalfluralin  that  result  in  chronic 
residential  exposure  to  ethalfluralin.  In 
addition,  despite  the  potential  for 
chronic  dietary  exposine  to  ethalfluralin 
in  drinking  water,  after  calcidating 
DWLOCs  and  comparing  them  to 


conservative  model  estimated 
environmental  concentrations  of 
ethalfluralin  in  siuface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  4: 


TABLE  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Ethalfluralin 


Population  Subgroup 

cPAD  mg/kg/day 

%  cPAD  (Food) 

Surface  Water 
EEC  (ppb) 

Ground  Water 
EEC  (ppb) 

Chronic  DWLOC 
(ppb) 

U.S.  population                        | 

0.004 

<1 

0.05 

0.02 

140 

Females  13-50 

0.004 

<1 

0.05 

0.02 

120 

Children 

0.004 

<1 

0.05 

0.02 

40 

Infants 

0.004 

<1 

3.05 

0.02 

40 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposine  to  food  and  water  (considered 
to  be  a  backgroimd  exposure  level). 
Ethalfluralin  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  were  previously 
addressed. 

4.  Intermediate-term  risk! 
Intermediate-term  aggregate  exposure 
takes  into  accoimt  non-dietary,  non- 
occupational exposure  plus  chronic 


exposing  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Ethalfluralin  is  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  were  previously 
addressed. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Using  the  exposure 
assiunptions  described  in  this  unit  for 
cancer  exposure,  EPA  has  concluded 
that  exposure  to  ethalflinalin  frtim  food 
will  result  in  an  estimated  lifetime 
cancer  risk  to  the  U.S.  population  of  5.8 


x  10-^.  Currently  there  are  no  uses 
registered  for  etiialfluralin  that  will 
result  in  residential  exposures.  In 
addition,  despite  the  potential  for 
chronic  (cancer)  dietary  exposure  to 
ethalfluralin  in  drinking  water,  after 
calculating  DWLOCs  and  comparing 
them  to  conservative  model  estimated 
environmental  concentrations  of 
ethalfluralin  in  siirface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposiire  to  pose  greater  than 
a  negligible  risk  (the  range  of  10-^),  as 
shown  in  the  following  Table  5: 


TABLE  5.— Aggregate  Risk  assessment  for  Chronic  (Cancer)  Exposure  to  Ethalfluralin 


Population  Subgroup 

or 

Cancer  Risk  Esti- 
mate (Food) 

Surface  Water 
EEC  (ppb) 

Ground  Water 
EEC  (ppb) 

Chronic  DWLOC 
(ppb) 

U.S.  Population 

8.9  X  10-2  (mg/kg/ 
day)' 

5.8  X  10-^ 

0.05 

0.02 

0.18 

i 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 


&t>m  aggregate  exposure  to  ethalfluralin 
residues. 


IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(GLC-ECD)  is  available  in  PAM  n  to 
enforce  the  tolerance  expression.  The 
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limit  of  detection  in  plant  commodities 
is  0.01  ppm. 

B.  International  Residue  Limits 

There  are  no  Codex  maximiun  residue 
limits  (KfilLs)  established  for 
ethalfluralin.  Mexico  has  established 
MRLs  of  0.05  ppm  in/on  squash, 
cucumber,  and  melon.  Canada  has 
labels  for  uses  on  oilseed  and  pulse 
crops,  wheat,  field  crop  vegetables, 
barley,  rapeseed,  flax,  canola,  and 
mustard  however,  there  are  no 
published  tolerances. 

V.  Conclusion 

Therefore,  tolerances  are  established 
for  residues  of  ethalfluralin,[A^ethyl-N- 
(2-methy  l-2-propenyl)-2 ,6-dinitro-4- 
(trifluoromediyl)benzenamine],  in  or  on 
canola  seed  and  safflower  seed  at  0.05 
ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regxdations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedines  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedmes,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301208  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  18,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 


is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBL  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  yoiu-  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall.  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim®epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,. Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 


described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
nmnber  OPP-301208,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington.  DC  20460.  In 
person  or  by  coxmer,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
LB. 2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCn 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.;  You  may    , 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  ander  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
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Law  104—4).  Nor  does  it  require  any 
special  considerations  imder  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  woxild  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are  . 
estabhshed  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  *'ie  States,  or  on  the 


distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  (Drder  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
impUcations"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal  . 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  wiU  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
liius.  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  finals 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediue. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

.Dated:  January  3,  2002. 
Peter  Caulldns, 

Acting  Director,  Registratibn  Division,  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.416  is  amended  as 
follows: 

i.  By  alphabetically  adding  entries  for 
the  commodities  "canola,  seed"  and 
"safflower,  seed"  to  the  table  in 
paragraph  (a)  as  set  forth  below. 

ii.  The  text  of  paragraph  (b)  is 
removed  and  reserved. 

§180.416    EttwIfliiraHn;  tolerances  for 


(a) 


Commodity 


Parts  per  million 


Canola,  seed .... 
Safllower,  seed 


0.05 
0.05 
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(b)  Section  18  emergency  exemptions. 
[Reserved] 

***** 

[FR  Dpc.  02-701  Filed  1-16-02;  8:45  am] 

BILUNG  CODE  6S60-S0-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  82 
RIN092O-ZA0O 

Methods  for  Radiation  Dose 
Reconstruction  Under  the  Energy 
Employees  Occupational  illness 
Compensation  Act  of  2000 

AGENCY:  Department  of  Health  and 
Hiunan  Services. 

action:  Interim  Final  Rule;  Reopening 
of  Comment  Period.  ,. 


SUMMARY:  The  Department  of  Health  and 
Hiunan  Services(DHHS),  is  reopening 
the  comment  period  for  the  interim  final 
rule  for  dose  reconstruction  for  certain 
claims  for  cancer  under  the  Energy 
Employees  Occupational  Illness 
Program  Act  (EEOICPA)  that  was 
published  in  the  Federal  Register  of 
Friday,  October  5,  2001.  After 
considering  these  comments,  comments 
previously  received,  and  comments 
fi-om  the  Advisory  Board  on  Radiation 
and  Worker  Health  (ABRWH)  DHHS 
will  pubUsh  a  final  nUe. 
DATES:  Any  public  written  comments 
not  submitted  at  the  meeting  of  the 
ABRWH  must  be  received  on  or  before 
Wednesday,  January  23,  2002. 

ABRWH  must  submit  any  comments 
and  recommendations  on  the  interim 
final  rule  to  DHHS  by  Wednesday, 
February  6,  2002. 

ADDRESSES:  Submit  written  comments 
to:  Attention — DoseReconstruction 
Comments,  Department  of  Health  and 
HumanServices,  National  Institute  for 
Occupational  Safety  andHealth 
(NIOSH),  Robert  A.  Taft  Laboratories, 
MS-C34,  4676Columbia  ParTtway, 
Cincinnati,  OH  45226,  Telephone:  (513) 
533-8450,  Fax:  (513)  533-8285,  e-mail: 
NIOCINDOCKET®CDC.  GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Elliott,  Director  .Office  of 
Compensation  Analysis  and  Support, 
Nationallnstitute  for  Occupational 
Safety  and  Health,  4676 
ColumbiaParkway,  Cincinnati,  Ohio 
45226,  Telephone  513-641-4498(this  is 
not  a  toll  free  number).  Information 
requests  may  also  be  submitted  by  e- 
mail  to  OCAS@CDC.GOV. 
SUPPLEMENTARY  INFORMATION:  On 
October  5,  2001.  HHS  published  an 


interim  final  rule  establishing  methods 
for  radiation  dose  reconstruction  to  be 
conducted  for  certain  cancer  claims 
filed  under  EEOICPA,  Public  Law  106- 
398  [See  FR  VoL  66,  No.  194,  50978]. 
The  notice  included  a  public  comment 
period  that  ended  on  November  5,  2001. 
However,  DHHS  is  requesting  the 
ABRWH  to  conduct  a  review  of  its  dose 
reconstruction  methods.  ABRWH  will 
be  conducting  its  review  during  a 
meeting  of  the  ABRWH  scheduled  for 
Tuesday,  January  22,  2002  and 
Wednesday,  January  23,  2002. 

To  permit  HHS  to  consider  the 
ABRWH  review  and  any  comments  and 
recommendations  of  ABRWH  in  the 
rulemaking,  DHHS  will  reopen  the 
public  comment  period.  This  will  also 
provide  the  public  with  the  opportunity 
to  participate  in  this  review.  The  public 
comment  period  will  be  reopened  to 
include  the  ABRWH  meeting  transcript 
and  any  statements  submitted  for  the 
record  of  that  meeting  in  the  docket  for 
this  rule.  DHHS  will  also  accept 
additional  public  written  comments 
submitted  to  its  docket  office  on  or 
beforeWednesday,  January  23,  2002. 
The  record  for  this  rulemaking  will 
close  on  Wednesday,  February  6,  2002, 
by  which  time  ABRWH  must  submit 
any  comments  and  recommendations  on 
the  interim  final  rule  to  DHHS. 

Dated:  January  14,  2002. 
Tommy  G.  Thompson, 
Secretary. 
[FR  Doc.  02-1318  Filed  1-16-02;  8:45  am] 

nUJNG  CODE  4160-17-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


certification  without  compromising 
existing  safety  standards.  We  have  not 
received  an  adverse  comment,  or  notice 
of  intent  to  submit  an  adverse  comment, 
on  this  rule.  Therefore,  this  rule  will  go 
into  effect  as  scheduled. 
DATES:  The  effective  date  of  the  direct 
final  rule  is  confirmed  as  January  22. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  contact 
Lieutenant  Benjamin  Nicholson.  United 
States  Coast  Guard  Office  of  Design  and 
Engineering  Standards  (G-MSE),  at  202- 
267-0143,  or  e-mail  him  at 
BNicholson@comdt.uscg.mil. 

Dated:  January  10,  2002. 
Joseph  J.  Angelo, 

Acting  Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection. 
(FR  Doc.  02-1251  filed  1-16-02:  8:45  am) 
BILLING  CODE  4910-15-U 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  600 

[Docket  No.  961030300-1007-^)5;  I.D. 
120996A] 

RIN  064S-AJ30 

Magnuson-Stevens  Act  Provisions; 
Essential  Fish  Habitat  (EFH) 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 


46  CFR  Part  126 

[USCG-2001-10164] 

RIN2115-AG17 

Alternate  Compliance  Program; 
Incorporation  of  Offshore  Supply 
Vessels 

agency:  Coast  Guard,  DOT. 

action:  Direct  final  rule;  confirmation  of 

effective  date. 

summary:  On  October  23,  2001.  we. 
published  a  direct  final  rule  (66  FR 
53542).  The  direct  final  rule  notified  the 
public  of  our  intent  to  incorporate 
Offshore  Supply  Vessels  (OSVs)  into  the 
Alternate  Compliance  Program  (AGP). 
This  action  will  improve  the  flexibility 
of  regulations  governing  OSVs  by 
providing  an  alternative  method  for 
vessel  design,  inspection,  and 


SUMMARY:  NMFS  issues  this  final  rule  to 
revise  the  regulations  implementing  the 
essential  fish  habitat  (EFH)  provisions  of 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act).  This  rule 
establishes  guidelines  to  assist  the 
Regional  Fishery  Management  Councils 
(Councils)  and  die  Secretary  of 
Commerce  (Secretary)  in  the  description 
and  identification  of  EFH  in  fishery 
management  plans  (FMPs),  the 
identification  of  adverse  effects  to  EFH. 
and  the  identification  of  actions 
required  to  conserve  and  enhance  EFH. 
The  regulations  also  detail  procedures 
the  Secretary  (acting  through  NMFS), 
other  Federal  agencies,  and  the  Councils 
will  use  to  coordinate,  consult,  or 
provide  recommendations  on  Federal 
and  state  actions  that  may  adversely 
affect  EFH.  The  intended  effect  of  the 
rule  is  to  promote  the  protection, 
conservation,  and  enhancement  of  EFH. 
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If  further  changes  to  the  EFH  regulations 
are  warranted  in  the  future,  NMFS  will 
propose  changes  through  an  appropriate 
public  process. 

DATES:  Effective  on  February  19,  2002. 
ADDRESSES:  Requests  for  copies  of  the 
Environmental  Assessment  (EA]  or 
related  doounents  should  be  sent  to 
EFH  Coordinator,  OfBce  of  Habitat 
Conservation.  NMFS,  1315  East-West 
Highway,  Silver  Spring,  MD  20910- 
3282.  The  EA  and  related  dociunents  are 
also  available  via  the  internet  at:  http:/ 
/www. nmfs.noaa.gov/habitat. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  Kurland,  NNfFS  EFH 
Coordinator,  301/713-2325;  fax  301/ 
713-1043;  e-mail  jon.kiu-land@noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Background  | 

This  rulemaking  is  required  by  the 
Magnuson-Stevens  Act  (16  U.S.C.  1801 
et  seq.)  as  reauthorized  by  the 
Sustainable  Fisheries  Act,  signed  into 
law  on  October  11, 1996.  NMFS 
published  an  advance  notice  of 
proposed  rulemaking  (ANPR)  in  the 
Federal  Register  on  November  8, 1996 
(61  FR  57843)  to  solicit  comments  to 
assist  NMFS  in  developing  an  approach 
for  the  proposed  regidations.  NMFS 
published  a  second  ANPR  on  January  9, 
1997  (62  FR  1306)  to  announce  the 
availahility  of  the  "Framework  for  the 
Description,  Identification. 
Conservation,  and  Enhancement  of 
Essential  Fish  Habitat"  (Framework) 
and  to  solicit  additional  public 
comment.  The  Frameworic  provided  a 
detailed  outline  for  the  proposed 
regulations.  NMFS  held  15  pubUc 
meetings,  briefings,  and  workshops 
across  die  nation  during  the  public 
comment  pmiod  on  the  Framework  and 
issued  a  proposed  rule  on  April  23, 
1997  (62  FR  19723).  NMFS  held  an 
additional  6  public  meetings  and 
numerous  briefings  nationwide  diuing 
the  comment  period  on  the  proposed 
rule  and  issued  an  interim  final  rule  on 
December  19, 1997  (62  FR  66531).  The 
interim  final  rule  took  effect  on  January 
20,1998. 

NMFS  decided  to  issue  the 
regulations  as  an  interim  final  rule  in 
1997  ba  two  reasons.  First.  NMFS 
decided  to  provide  an  additional 
commoit  period  to  allow  another 
opp<Htunity  fat  afiiected  parties  to 
provide  input  prior  to  the  development 
of  a  final  rule.  Second.  NMFS 
determined  that  it  would  be 
advantageous  to  implement  the  EFH 
provisions  of  the  Magnuson-Stevens  Act 
for  a  period  of  time  via  interim  final 
regulations,  which  would  afford  an 
opportunity  to  gain  experience  adding 


EFH  information  to  fishery  management 
plans  and  carrying  out  consultations 
and  coordination  with  Federal  and  state 
agencies  whose  actions  may  adversely 
affect  EFH.  NMFS  planned  to  use  the 
additional  comments  and  its  experience 
implementing  the  interim  final  rule  to 
make  any  necessary  changes  in  the  final 
rule. 

The  comment  period  on  the  interim 
final  rule  closed  on  March  19, 1998  (63 
FR  8607,  February  20, 1998).  On 
November  8, 1999,  NMFS  reopened  the 
comment  period  (64  FR  60731)  to 
announce  its  intention  to  proceed  with 
development  of  a  final  rule  and  to 
request  additional  public  comments  on 
foiu-  specific  issues:  how  to  improve  the 
regulatory  guidance  on  the 
identification  of  EFH;  how  to  improve 
the  regulatory  guidance  on  minimizing 
the  effects  of  fishing  on  EFH;  whether 
the  final  rule  should  provide  additional 
guidance  on  using  existing 
environmental  reviews  to  satisfy  EFH 
consultation  requirements;  and  whether 
to  revise  in  the  final  rule  the 
requirement  for  Federal  agencies  to 
prepare  EFH  Assessments  as  part  of  the 
EFH  consultation  process. 

In  total,  NMFS  provided  five  separate 
public  comment  periods  for  this 
rulemaking  totaling  270  days.  NMFS 
also  held  numerous  public  meetings  and 
briefings  to  explain  the  EFH 
requirements  for  interested  parties  and 
to  solicit  their  input.  Based  on  the 
comments  received,  as  well  as  NMFS' 
experience  implementing  the  interim 
final  rule,  NMFS  identified  a  number  of 
improvements  that  would  clarify  and 
simplify  the  regidations.  NMFS 
incorporated  those  changes  in  the  final 
rule. 

Although  NMFS  is  finalizing  this  rule, 
NMFS  recognizes  that  there  remains  a 
great  deal  of  interest  in  the  EFH 
regulations  fit)m  various  stakeholders. 
There  is  a  diversity  of  opinions  on  the 
best  way  to  integrate  habitat  and 
ecosystem  considerations  into  fishery 
management.  NMFS  is  actively 
evaluating  these  issues,  and  vdll 
continue  to  work  with  stakeholders  to 
use  the  best  available  scientific 
information  regarding  habitat  and 
ecosystem  principles  in  fishery 
management  decisions.  For  example, 
NMFS  will  hold  a  workshop  in  the 
coming  months  to  examine  the  concepts 
underlying  ecosystem-based  approaches 
to  marine  resource  management, 
followed  by  a  second  workshop  to 
develop  technical  guidelines  for 
implementing  an  ecosystem-based 
approach  to  fishery  management.  NMFS 
is  also  developing  new  environmental 
impact  statements  that  will  reexamine 
the  EFH  sections  of  many  FMPs.  NMFS 


will  evaluate  the  efficacy  of  the  EFH 
final  rule  in  light  of  these  activities  and 
will  apply  the  lessons  leeimed  as 
appropriate.  If  further  changes  to  the 
EFH  regulations  are  warranted,  NMFS 
will  propose  changes  through  an 
appropriate  public  process. 

Overview  of  the  EFH  Regulations 

The  final  rule  retains  the  same  overall 
structiue  as  the  interim  final  rule,  with 
minor  organizational  and  editorial 
changes  to  improve  clarity.  These 
clarifications  do  not  constitute 
substantial  changes  to  the  rule.  Subpart 
J  of  50  CFR  part  600  contains  guidelines 
to  assist  Coimcils  in  developing  the  EFH 
components  of  FMPs.  Subpart  K  of  50 
CFR  part  600  contains  procedures  for 
coordination,  consultations,  and 
recommendations  for  Federal  and  state 
agency  actions  that  may  adversely  affect 
EFH.  NMFS  is  finalizing  both  subparts 
together  so  that  all  interested  parties 
will  understand  the  implications  of 
areas  being  identified  as  EFH.  The  final 
rule  contains  no  major  substantive 
changes  from  the  interim  final  rule, 
although  the  final  rule  includes 
numerous  clarifications,  simplifications, 
and  editorial  improvements  intended  to 
make  the  regulations  easier  to  use. 

Under  subpart  J,  Councils  must 
identify  in  FMPs  EFH  for  each  Ufe  stage 
of  each  managed  si>ecies  in  the  fishery 
management  imit.  Coimcils  should  . 
organize  information  on  the  habitat 
requirements  of  managed  species  using 
a  four-tier  approach  based  on  the  type 
of  information  available.  Councils  must 
identify  as  EFH  those  habitats  that  are 
necessary  to  the  species  for  spawning, 
breeding,  feeding,  or  growth  to  matiuity. 
Councils  must  describe  EFH  in  text  and 
must  provide  maps  of  the  geographic 
locations  of  EFH  or  the  geographic 
boundaries  within  which  ETFH  for  each 
species  and  life  stage  is  found.  Councils 
should  identify  EFH  that  is  especially 
important  ecologically  or  particularly 
vulnerable  to  degradation  as  "habitat 
areas  of  particular  concern"  (HAPC)  to 
help  provide  additional  focus  for 
conservation  efforts.  Councils  must 
evaluate  the  potential  adverse  effects  of 
fishing  activities  on  EFH  and  must 
include  in  FMPs  management  measures 
that  minimize  adverse  effects  to  the 
extent  practicable.  Coimcils  must 
identify  other  activities  that  may 
adversely  affect  EFH  and  recommend 
actions  to  reduce  or  eliminate  these 
effects. 

Subpart  K  contains  procedures  for 
implementing  the  EFH  coordination, 
consultation,  and  recommendation 
requirements  of  the  Magnuson-Stevens 
Act.  NMFS  will  make  available 
descriptions  and  maps  of  EFH  to 
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promote  EFH  conservation  and 
enhancement.  The  regulations 
encourage  Federal  agencies  to  use 
existing  environmental  review 
procedures  to  fulfill  the  requirement  to 
consult  with  NMFS  on  actions  that  may 
adversely  affect  EFH,  and  they  contain 
procedures  for  abbreviated  or  expanded 
consultation  in  cases  where  no  other 
environmental  review  process  is 
available.  Consultations  may  be 
conducted  at  a  programmatic  and/or 
project-specific  level.  In  cases  where 
adverse  effects  from  a  type  of  actions 
will  be  minimal,  both  individually  and 
cumulatively,  a  General  Concurrence 
procediue  further  simplifies  the 
consultation  requirements.  The 
regulations  encourage  coordination 
between  NMFS  and  the  Coimcils  in  the 
development  of  recommendations  to 
Federal  or  state  agencies  for  actions  that 
would  adversely  affect  EFH.  Federal 
agencies  must  respond  in  writing  within 
30  days  of  receiving  EFH  Conservation 
Recommendations  from  NMFS.  If  the 
action  agency's  decision  is  inconsistent 
with  NMFS'  EFH  Conservation 
Recommendations,  the  agency  must 
explain  its  reasoning  and  NMFS  may 
request  further  review  of  the  decision. 
EFH  Conservation  Recommendations 
are  non-binding.' 

Efifect  on  Approved  FMP  EFH 
Provisions 

The  final  rule  modifies  portions  of  the 
guideUnes  to  Councils''  for  developing 
the  EFH  components  of  FMPs  (Subpart 
J  of  the  rule).  Although  the  changes  do 
not  constitute  substantial  revisions  to 
the  guidelines  contained  in  the  interim 
final  rule,  some  of  the  clarifications  and 
explanations  in  the  final  rule  result  in 
minor  changes  to  the  Secretary's 
interpretation  of  the  mandatory  contents 
of  FMPs.  Existing  FMP  EFH  provisions 
were  approved  (or  in  some  cases 
partially  approved)  by  the  Secretary 
pursuant  to  the  interim  final  rule. 
Councils  are  not  required  to  develop 
immediate  amendments  to  those  FMPs 
to  address  any  changes  in  regulatory 
guidelines  pursuant  to  this  final  rule.  To 
the  extent  diat  changes  to  approved 
FMPs  are  necessary  to  meet  the 
standards  of  the  final  rule.  Councils 
should  incorporate  those  changes 
during  the  next  regular  review  and 
revision- of  FMP  EFH  provisions. 
Section  600.815(a)(9)  of  the  final  rule 
(renumbered  from  §  600.815(a)(ll)  of 
the  interim  final  rule)  states  that 
Councils  should  conduct  such  reviews 
as  recommended  by  the  Secretary,  but  at 
least  once  every  five  years. 


Related  Documents 

NMFS  prepared  a  draft  internal 
technical  guidance  manual  for  EFH  in 
conjunction  with  the  interim  final  rule. 
That  guidance  will  be  superseded  with 
guidance  for  the  final  rule.  The  draft 
technical  guidance,  the  Framework,  the 
EA,  and  other  related  documents  that 
led  to  this  final  rule  are  available  via  the 
internet  or  by  mail  upon  request  (see 
ADDRESSES). 

Comments  and  Responses 

NMFS  received  approximately  3,300 
written  comments  during  the  two 
comment  periods  on  the  interim  final 
rule.  Commenters  included  Fishery 
Management  Councils,  Federal  agencies, 
state  agencies,  fishery  groups, 
environmental  groups,  non-fishing 
industry  groups,  other  non- 
governmental organizations, 
academicians,  citizens  groups,  and 
numerous  individuals.  The  comments 
and  responses  discussed  below  are 
arranged  by  topic  to  parallel  the 
organizational  structure  of  the  interim 
final  rule. 

1.  Comments  Asking  for  Additional 
Opportunity  to  Comment  on  the  Rule  or 
to  be  Involved  in  the  Designation  of  EFH 

Comment  A:  Several  commenters 
requested  that  the  public  comment 
period  be  extended  and  development  of 
the  final  rule  be  delayed  to  allow  the 
public  to  better  assess  EFH 
implementation. 

Response  A:  NMFS  disagrees  that 
additional  time  is  needed  for  public 
comment.  NMFS  provided  five  separate 
public  comment  periods  on  the  EFH 
regulations,  for  a  total  of  270  days, 
which  generated  more  than  3,600 
separate  written  public  comments. 
NMFS  published  the  regulations  as  an 
interim  final  rule  for  the  express 
purpose  of  allowing  additional 
comments  and  gaining  experience 
implementing  the  EFH  provisions  of  the 
Magnuson-Stevens  Act  before  issuing  a 
final  rule.  Since  the  public  comments 
received  during  each  comment  p>eriod 
raised  similar  issues  and  concerns  with 
the  EFH  regulations,  NMFS  has  had 
ample  opportunity  to  gain 
understanding  of  the  range  of  topics  and 
opinions  raised  by  the  public  and  has 
made  many  revisions  to  the  EFH 
regulations  to  address  public  comments. 

Comment  B:  Several  commenters 
criticized  NMFS  for  failing  to  engage 
non-fishing  stakeholders  in  the 
development  of  the  EFH  regulations  and 
for  failing  to  develop  mechanisms  to 
consider  non-fishing  interests  in  the 
EFH  regulations. 

Response  B:  NMFS  disagrees  that 
non-fishing  groups  were  not  given  the 


opportunity  to  be  included  in  this 
rulemaking.  NMFS  held  numerous 
public  meetings,  briefings,  and 
workshops  to  engage  all  interested 
parties  in  the  development  of  the  EFH 
regulations  and  held  five  separate 
public  comment  periods.  In  addition, 
NMFS  met  with  every  stakeholder  group 
that  asked  to  discuss  how  the 
regulations  might  affect  them,  including 
many  prominent  non-fishing 
organizations.  Many  of  the  changes  to 
the  regulations,  from  the  proposed  rule 
to  the  interim  final  rule  and  from  the 
interim  final  rule  to  the  final  rule, 
responded  directly  to  non-fishing 
stakeholder  concerns. 

Comment  C:  Two  commenters 
requested  that  NMFS  suspend  the 
designation  of  EFH  for  Pacific  salmon 
until  after  final  revisions  to  the  EFH 
regulations  are  made,  since  the  EFH 
provisions  of  the  Pacific  salmon  FMP 
had  not  been  completed  at  the  time 
NMFS  reopened  the  comment  period  on 
the  interim  final  rule.  These 
commenters  also  asked  NMFS  to  reopen 
the  comment  period  on  the  rule  again 
after  the  Pacific  salmon  EFH 
designations  are  in  effect  for  a  period  of 
time. 

Response  C:  NMFS  approved  the 
designation  of  EFH  for  Pacific  salmon 
on  September  27,  2000  (65  FR  63047). 
The  Magnuson-Stevens  Act  prescribes  a 
strict  time  frame  for  Secretarial  action 
on  an  FMP  amendment  following 
submission  by  a  Council,  including  an 
opportunity  for  public  comment  on 
what  action  the  Secretary  should  take. 
NMFS  cannot  delay  Secretarial  review, 
and  sees  no  need  for  another  formal 
comment  period  on  the  EFH  regulations 
to  gauge  implementatign  of  Pacific 
salmon  EFH.  Nevertheless,  if  problems 
arise  related  to  Pacific  salmon  EFH, 
NMFS  will  address  them  as  appropriate. 

Comment  D:  Several  non-fishing 
industry  groups  commented  that  NMFS 
did  not  make  necessary  information  on 
the  consultation  process  available  to 
commenters  when  the  comment  period 
for  the  interim  final  rule  was  reopened 
in  November  1999.  Some  of  these 
commenters  referred  specifically  to  their 
pending  Freedom  of  Information  Act 
(FOIA)  request  for  copies  of  documents 
related  to  the  EFH  consultation  process 
and  every  individual  consultation  that 
had  occurred  to  date. 

Response  D:  NMFS*  intent  in 
reopening  the  public  comment  period 
on  the  interim  final  rule,in  November 
1999  was  to  solicit  comments  from 
interested  parties  on  four  specific 
issues:  the  sCope  of  EFH  designations, 
documentation  of  measures  to  minimize 
adverse  fishing  impacts  to  EFH.  the  use 
of  existing  environmental  review 
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procedures  for  EFH  consultations,  and 
the  preparation  of  EFH  Assessments  (64 
FR  60731).  NMFS  asked  commenters  to 
answer  based  on  their  individual 
experience  under  the  interim  final  rule. 
NMFS.  did  not  request  that  commenters 
conduct  a  program  review  of  the  EFH 
consultation  process,  nor  did  NMFS  ask 
for  comments  on  the  totality  of 
experience  gained  through  all  of  the 
consultations  completed  thus  far.  The 
information  requested  by  the 
commenters  under  FOIA  was  not 
necessary  to  enable  the  commenters  to 
provide  answers  to  NMFS'  questions  . 
regarding  their  experience  under  the 
interim  final  rule,  and  analysis  of  that 
information  was  not  a  prerequisite  to 
providing  informed  comments. 

Comment  E:  One  conunenter  noted 
that  the  absence  of  lists  of  species 
managed  under  FMPs  and  prey  species 
in  the  proposed  and  interim  final  rules 
made  it  more  difficult  to  provide 
meaningful  comment  on  the  EFH 
regulations. 

Response  E:  NMFS  determined  that 
providing  lists  of  managed  and  prey 
species  in  the  EFH  regulations  was 
unnecessary.  NMFS'  intent  in  soliciting 
public  comment  on  the  regulations  was 
to  seek  input  on  the  process  of 
identifying  EFH  and  implementing  the 
other  EPH  provisions  of  the  Magnuson- 
Stevens  Act.  and  not  on  how  to  identify 
EFH  for  specific  managed  species. 
Furthermore,  the  list  of  managed  species 
changes  whenever  Councils  develop 
.  management  plans  for  new  species. 
Nonetheless,  the  EA  that  accompanied 
publication  of  the  interim  final  rule 
contained  a  list  of  managed  species,  and 
this  list  has  been  updated  in  the  revised 
EA.  Since  the  list  will  continue  to 
change  over  time,  interested  parties 
should  contact  the  Councils  to  obtain 
the  most  updated  information  on 
managed  species.  EFH  cannot  be 
designated  for  non-managed  prey 
species,  so  a  list  of  such  species  is  not 
directly  relisvant  to  the  rule. 

Comment  F:  Several  non-fishing 
groups  commented  that  Fishery 
Management  Councils  should  include 
reraesentation  of  non-fishing  interests. 
Response  F:  The  Secretary  appoints 
members  of  each  Council  bom  lists  of 
individuals  recommended  by  the 
Governors  of  applicable  states.  Section 
302(b)(2)(A)  of  the  Magnuson-Stevens 
Act  states  that  the  appointed  members 
of  each  Council  "must  be  individuals 
who,  by  reason  of  their  occupational  or 
other  experience,  scientific  expertise,  or 
training,  are  knowledgeable  regarding 
the  conservation  and  management,  or 
the  commercial  or  recreational  harvest, 
of  the  fishery  resoiures  of  the 
geographical  area  concerned."  There  is 


ample  flexibility  in  this  requirement  to 
allow  for  a  broad  range  of  representation 
on  Councils.  For  example,  a  rancher 
from  Idaho  formerly  served  as  a  member 
of  the  Pacific  Fishery  Management 
Council. 

Comment  G:  One  commenter  noted 
that  the  rule  contains  no  provisions  to 
ensure  that  non-fishing  interests  receive 
timely  notification  of  Coimcil  meetings. 

Response  G:  There  are  ample 
mechanisfhs  through  which  interested 
parties  can  obtain  information  regarding 
Coimcil  meetings,  and  it  is  imnecessary 
to  ensure  such  notification  in  the  EFH 
regulations.  Section  302(i)  of  the 
Magnuson-Stevens  Act  requires  timely 
public  notice  of  Council  meetings  in 
local  newspapers  and  the  Federal 
Register.  All  Councils  have  internet 
sites,  most  of  which  post  the  schedule 
and  agendas  for  upcoming  meetings. 
Additionally,  interested  parties  can  call 
Councils  directly  to  receive  information 
on  upcoming  meetings,  and  many 
Councils  maintain  mailing  lists  and 
send  agendas  to  interested  parties. 
NMFS  encoiuages  all  interested  parties 
to  participate  in  the  Council  process. 

Comment  H:  Both  fishing  and  non- 
fishing  groups  commented  that  NMFS 
should  engage  local  stakeholders  in  the 
process  of  EFH  identification. 

Response  H:  NMFS  agrees  and 
continues  to  encourage  public 
involvement  in  EFH  identification  via 
the  Council  process.  Section 
305(b)(1)(B)  of  the  Magnuson-Stevens 
Act  requires  NMFS,  in  consultation 
with  participants  in  the  fishery,  to 
provide  recommendations  and 
information  to  assist  Councils  in  EFH 
identification.  NMFS  typically  solicits 
this  input  bom.  the  public  via  the 
Council  process.  Each  Council  holds 
numerous  meetings  throughout  the  year 
that  focus  on  habitat  and  other  issues 
related  to  fishery  management.  These 
meetings  include  public  scoping 
meetings  and  public  hearings  and  are 
specifically  designed  to  engage 
interested  parties  in  fishery 
management  decisions,  including 
decisions  related  to  EFH  identification. 
Furthermore,  many  Councils  have 
habitat  advisory  panels.  NMFS 
encourages  interested  parties  to  seek 
membership  on  Council  advisory 
panels. 

2.  General  Concerns  with  the  Rule 

Comment  A:  Several  non-fishing 
groups  conunented  that  the  EFH 
regidations  are  too  complex,  ambiguous, 
and  burdensome. 

Response  A:  NMFS  has  attempted  to 
improve  the  clarity  of  the  EFH 
regulations  by  eliminating  wordiness, 
increasing  specificity  of  the  language. 


improving  the  efficiency  of  certain 
procediues.  and  reorganizing  several 
sections.  These  changes  should  make 
the  regulations  easier  to  use  and  should 
promote  better  understanding  of  how  to 
implement  the  EFH  provisions  of  the  • 
Magnuson-Stevens  Act.  Coimcils, 
Federal  agencies,  and  other  interested 
parties  should  benefit  h-om  the 
modifications  that  were  made  to  the 
EFH  regulations. 

Comment  B:  Two  non-fishing 
industry  groups  expressed  concern  that 
their  comments  on  the  proposed  rule 
were  not  addressed  and  asked  NMFS  to 
revisit  their  initial  concerns.  The 
comments  questioned  NMFS'  authority 
to  address  non-fishing  activities  and 
said  that  the  EFH  coordination, 
consultation,  and  recommendation 
requirements  of  the  regulations  are 
burdensome  and  duplicative. 

Response  B:  NMFS  considered  all 
comments  received  on  the  proposed 
rule,  but  did  not  accept  all  of  the 
recommendations  for  changes  to  the 
rule.  NMFS  responded  to  the  cited 
comments  in  the  preamble  to  the 
interim  final  rule  at  62  FR  66539-66540 
and  66543.  NMFS  revisited  these 
concerns  while  developing  the  final  rule 
and  concluded  that,  with  Uie  exception 
of  changes  described  herein  to  clarify 
and  streamline  portions  of  the  rule,  no 
additional  changes  are  warranted. 

Comment  C:  One  commenter 
questioned  NMFS'  approach  to 
implementing  the  EFH  provisions  in 
light  of  the  commenter's  concerns  about 
the  U.S.  Fish  and  Wildlife  Service's 
efforts  to  protect  bull  trout  under  the 
Endangered  Species  Act. 

Response  C:  Bull  trout  are  not 
managed  imder  the  Magnuson-Stevens 
Act  and  the  conunenter's  concerns  are 
unrelated  to  the  EFH  regulations. 

3.  Conmients  in  Favor  of  Implementing 
the  Rule  Without  Substantial  Changes 

Comment  A:  Numerous  commenters, 
primarily  from  conservation  groups, 
expressed  concern  about  the  extended 
conunent  period  and  delay  in 
promulgating  the  final  rule,  and 
questioned  NMFS'  commitment  to 
implementing  the  EFH  regulations. 
Many  conunenters  urged  NMFS  to 
finalize  the  EFH  regulations 
immediately  without  weakening  them. 

Response  A:  NMFS  has  been 
implementing  the  EFH  regulations  since 
January  1998,  30  days  following 
publication  of  the  interim  final  rule.  The 
final  rule  benefitted  from  public 
comments  on  ways  to  improve  the  EFH 
regulations,  and  it  incorporates  many  of 
the  suggestions  NMFS  received. 

Comment  B:  Several  conunenters 
supported  the  rule  but  expressed 
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concern  that  the  EFH  regulations 
impose  an  additional  burden  on  the 
already  heavy  workload  of  NMFS 
personnel  without  offering  new 
budgetary  or  staff  resources.  These 
commenters  were  concerned  that 
resoiuces  may  be  diverted  from  other 
priorities  to  EFH,  or  that  insufficient 
NMFS  staff  levels  may  slow  the  EFH 
consultation  process. 

Response  B:  NMFS  agrees  that  the 
EFH  mandate  will  impose  additional 
work  on  NMFS  staff  and  has  taken  this 
into  consideration  in  crafting  the  final 
rule  to  minimize  duplication  and 
maximize  efficiency.  For  example, 
NMFS  encourages  agencies  to  use 
existing  environmental  review 
procediues  to  complete  EFH 
consultations.  Additionally,  NMFS  has 
created  options  such  as  the  General 
Concurrence  and  programmatic 
consultations  that  will  help  streamline 
the  EFH  consultation  process.  NMFS 
has  redirected  staff  from  other  tasks  as 
necessary  to  fulfill  the  new 
requirements  of  the  Magnuson-Stevens 

Act. 

Comment  C:  Several  individuals  and 
organizations  from  Alaska  remarked  that 
the  future  of  fishing  in  Alaska  depends 
on  marine  habitat,  and  thus  the  rule  is 
important  for  Alaska  fisheries. 

Response  C:  NMFS  agrees.  The  final 
rule  is  intended  to  benefit  marine, 
estuarine,  and  riverine  habitats  of 
federally  managed  species  and  help 
promote  sustainable  fisheries  in  Alaska 
and  nationwide. 

4.  Comments  Regarding  Definition  of 
Terms  in  the  Rule 

Conmient  A:  Several  commenters 
questioned  NMFS*  interpretation  of  the 
statutory  definition  of  EFH,  wherein 
NMFS  interpreted  the  meaning  of 
several  key  terms:  "waters,"  "substrate," 
necessary,"  and  "spawning,  breeding, 
feeding,  and  growth  to  matiuity."  Some 
conunenters  asked  whether,  for 
purposes  of  identifying  EFH,  the  term 
"waters"  may  include  wetlands  or 
riparian  areas  in  proximity  to  waters 
occupied  by  a  managed  species.  Other 
commenters  suggested  that  NMFS 
remove  the  interpretation  that  "waters" 
and  "substrate"  can  include  biological 
properties,  stating  that  the  references  to 
biological  features  inappropriately 
expand  the  definition  of  EFH.  Two 
commenters  thought  that  the 
interpretation  of  "substrate"  should 
explicitly  include  historically  important 
substrate  areas  that  may  have  been 
modified  by  hiunan  activity.  One 
commenter  said  that  the  word 
"rtructures,"  which  is  part  of  the 
interim  final  rule  interpretation  of  the 
word  "substrate,"  should  not  refer  to 


human-made  structures  such  as  oil 
platforms,  but  only  to  natural  structures 
that  support  fish.  Several  commenters 
took  the  opposite  view  and  wanted  the 
rule  to  encourage  identifying  artificial 
reefs,  jetties,  and  shipwrecks  as  EFH. 
Other  commenters  objected  tathe 
narrowed  interpretation  of  "necessary" 
in  the  interim  final  rule  and 
recommended  that  NMFS  return  to  the 
approach  in  the  proposed  rule  where 
"necessary"  meant  the  habitat  required 
to  support  a  sustainable  fishery  and  a 
health  ecosystem. 

Response  A:  NMFS  is  not  modifying 
its  interpretation  of  the  statutory 
definition  of  EFH  in  the  final  rule.  The 
final  rule  retains  the  language  in 
§  600.805(b)(2)  of  the  interim  final  rule 
stating  that  EFH  may  be  identified  in 
waters  of  the  United  States,  as  defined 
in  33  CFR  328.3,  which  includes 
wetlands.  EFH  is  limited  to  aquatic 
areas,  so  it  may  not  include  riparian 
habitats.  As  explained  in  the  preamble 
to  the  interim  final  rule  at  62  FR  66533. 
NMFS  disagrees  that  interpreting 
"waters"  and  "substrate"  to  include 
"biological  properties"  and  "biological 
conunimities"  respectively  is  an 
impermissible  expansion  of  the 
statutory  definition  of  EFH.  Certain 
biological  properties  of  water  and 
substrate  are  fundamental  components 
of  habitat  and  are  necessary  to  maintain 
the  function  of  habitat  for  fish.  NMFS  is 
not  modifying  the  interpretation  of 
"substrate"  to  discuss  historically 
important  substrate  areas  because  the 
potential  identification  of  historic 
habitats  as  EFH  is  addressed  adequately 
in  §  600.815(a)  of  the  rule.  NMFS  is  not 
modifying  the  interpretation  of 
"substrate"  to  exclude  human-made 
structures,  because  in  some  cases  such 
structures  can  provide  valuable  habitat 
for  managed  species.  As  discussed  in 
the  preamble  to  the  interim  final  rule  at 
62  FR  66534,  structures  such  as  artificial 
reefs,  jetties,  and  shipwrecks  may  be 
identified  as  EFH  in  an  FMP  if  they 
meet  the  criteria  for  EFH  identification 
in  the  rule.  The  interpretation  of 
"necessary"  in  the  final  rule  continues 
to  include  the  clarifying  phrase  "and  the 
managed  species'  contribution  to"  a 
healthy  ecosystem  because  it  would  be 
inappropriate  for  the  rule  to  suggest  that 
EFH  must  include  habitats  for  species 
other  than  managed  fish. 

Comment  B:  Many  commenters 
objected  to  or  asked  for  clarification  of 
the  definition  of  "adverse  effect"  in 
§§  600.810(a)  and  600.910(a).  Most  of 
these  commenters  said  the  definition  is 
vague  and  can  be  interpreted  too 
broadly  to  include  even  effects  that  are 
of  no  consequence  or  significance  to 
EFH.  One  commenter  asked  to  what 


extent  an  activity  must  reduce  the 
quality  and/ or  quantity  of  EFH  to  trigger 
action.  Some  commenters  thought  that 
the  example  of  a  loss  of  prey  being  an 
adverse  effect  to  EFH  exceeds  the  proper 
interpretation  of  what  constitutes  EFH. 
These  commenters  felt  that  prey  is  not 
part  of  EFH  so  should  not  be  referenced 
in  a  definition  of  "adverse  effect."  One 
commenter  recommended  that  the 
definition  of  "adverse  effect"  in  the  rule 
address  only  statistically  significant 
adverse  effects  and  provide  for 
documentation  of  probabilUies  of  error 
when  predicting  adverse  effects. 
Another  commenter  focused  on  the 
statutory  requirement  for  Federal 
agencies  to  consult  with  NMFS 
regarding  actions  that  mav  adversely 
affect  EFH  and  said  NMFS'  definition  of 
"adverse  effect"  illegally  negates  the 
statutory  duty  of  other  agencies  to 
decide  what  effects  are  adverse. 

Response  B:  NMFS  is  modifying  the 
definition  of  "adverse  effect"  in 
response  to  comments.  The  revised 
definition  retains  the  original  standard 
that  an  adverse  effect  is  any  impact  that    , 
reduces  the  quality  and/or  quantit>'  of 
EFH.  The  definition  clarifies  the  types 
of  alterations  that  may  be  included  and 
explains  that  such  modifications  to 
habitat  are  only  considered  adverse 
effects  if  they  reduce  the  quality  and/or 
quantify  of  EFH.  The  definition  also 
clarifies  that  adverse  effects  to  EFH  may 
result  from  actions  occurring  within 
EFH  or  outside  of  EFH.  NMFS  disagrees 
with  the  conunents  that  loss  of  prey  is 
beyond  the  appropriate  scope  of  adverse 
effects  to  EFH.  The  revised  definition 
specifically  mentions  the  loss  of  or 
injury  to  prey  species  and  their  habitats 
as  potential  adverse  effects  to  EFH 
because,  as  mentioned  above,  prey  can 
be  a  vital  component  of  habitat  for 
managed  species.  NMFS  disagrees  that     . 
only  statistically  significant  adverse 
effects  should  be  considered  because  the 
Magnuson-Stevens  Act  contains  no  such 
limitations.  A  much  more  inclusive 
definition  of  "adverse  effect"  is 
necessary  in  the  regulations  to  clarify 
what  kinds  of  potential  effects  should  be 
addressed  in  FMPs  and  in  the 
coordination,  consultation,  and 
recommendation  process  for  Federal 
and  state  agency  actions.  Federal 
agencies  retain  the  discretion  to  make 
their  own  determinations  as  to  what 
actions  may  fall  within  NMFS' 
definition  of  "adverse  effect." 

Comment  C.  One  commenter  said  that 
the  definition  of  "healthy.ecosystem  ' 
should  not  say  that  such  areas  should  be 
similar  to  undisturbed  ecosystems, 
because  hardly  any  ecosystem  could  be 
characterized  as  pristine  or  entirely 
undisturbed.  Another  commenter  asked 
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for  an  explanation  of  the  tenns  "species 
richness"  and  "resilience"  within  the 
definition  of  "healthy  ecosystem." 

Response  C:  NMFS  does  not  agree  that 
the  regulations  should  omit  the 
reference  to  imdistvirbed  ecosystems. 
The  definition  of  "healthy  ecosystem" 
in  the  rule  refers  to  comparing 
ecological  featiues  of  ecosystems. 
Saying  that  healthy  ecosystems  should 
be  similar  to  comparable  undisturbed 
ecosystems  is  intended  to  convey  that 
the  basic  functions  of  such  ecosystems 
have  not  been  altered  by  anthropogenic 
events,  and  not  that  such  ecosystems  are 
entirely  pristine.  The  term  "species 
richness"  refers  to  biodiversity.  The 
term  "resilience"  refers  to  the  ability  of 
a  healthy  ecosystem  to  withstand  a 
certain  level  of  environmental  stress  yet 
maintain  its  ecological  functions. 

Comment  D:  One  commenter  inferred 
that  best  professional  judgment  will  be 
necessary  to  evaluate  available  data  and 
identify  EFH,  and  asked  for  a  definition 
of  "best  professional  judgment"  in  the 
final  rule.  The  commenter  asked  what 
process  NMFS  envisions  for  gathering  a 
range  of  scientific  opinions  and  how 
NNff'S  will  overcome  the  disadvantages 
of  expert  panels. 

Response  D:  NMFS  decided  not  to 
add  a  definition  of  "best  professional 
judgment."  The  regulations  do  not 
specifically  call  for  using  such 
judgments,  so  a  definition  is 
imnecessary.  NMFS  recognizes  that 
professional  opinion  must  be  factored 
into  EFH-related  decisions  by  Councils, 
Federal  agencies,  and  NMFS,  but  NMFS 
sees  no  need  to  define  a  separate 
process  for  considering  professional 
opinions  related  to  EFH  as  opposed  to 
professional  opinions  on  other  matters. 

Comment  E:  One  commenter  said  that 
NMFS  had  overstepped  its  authority  by 
referring  to  EFH  "protection"  when  the 
Magnuson-Stevens  Act  uses  the  words 
"conservation  and  enhancement"  of 
EFH. 

Response  E:  NMFS  reviewed  the  EFH 
regulations  carefully  to  ensure  that  word 
usage  reflected  the  intent  of  the 
Ma^uson-Stevens  Act.  For  instance, 
language  in  §  600.815(a)(2)(ii)(A)  of  the 
interim  final  rule  was  revised  in  the 
final  rule  (now  in  §  600.815(a)(l)(iv)(A)) 
to  replace  "protected"  with  "identified" 
as  follows:  "Councils  should  interpret 
this  information  in  a  risk-averse  fashion, 
to  ensure  adequate  areas  are  identified 
as  EFH  for  managed  species."  In  other 
cases,  use  of  the  term  "protection"  was 
appropriate.  For  example,  §  600.905(a), 
which  reads,  "The  purpose  of  these 
procedures  is  to  promote  the  protection 
of  EFH  in  the  review  of  Federal  and 
state  actions  that  may  adversely  affect 
EFH"  is  consistent  with  section  (2)(b)(7) 


of  the  Magnuson-Stevens  Act,  which 
states  that  one  of  the  Act's  purposes  is 
to  "promote  the  protection  of  EFH  in  the 
review  of  projects  conducted  under 
Federal  permits,  licenses,  or  other 
authorities  that  affect  such  habitat." 

5.  Comments  on  the  Purpose  and  Scope 
of  the  Rule 

Comment  A:  Numerous  commenters 
endorsed  the  use  of  the  precautionary 
principle  in  identifying  EFH.  Several 
said  that  EFH  should  be  identified  for 
all  marine  fish  species,  and  not  just 
those  managed  under  an  FMP.  Other 
commenters  said  that  EFH  designations 
should  consider  all  relevant  ecosystem 
components,  including  prey  for 
managed  species.  A  few  commenters 
thought  the  regulations  should  call  for 
identifying  all  areas  as  EFH  until  proven 
otherwise. 

Response  A:  NMFS  addressed  similar 
comments  from  the  proposed  rule  in  the 
preamble  to  the  interim  final  rule  at  62 
FR  66534.  The  Magnuson-Stevens  Act 
requires  that  each  FMP  describe  and 
identify  EFH,  and  it  is  not  appropriate 
to  extend  this  requirement  to  species 
not  managed  imder  an  FMP.  NMFS 
agrees  that  EFH  designations  should 
accoimt  for  pertinent  featiu«s  of  the 
ecosystem  such  as  prey,  as  noted  in  the 
interpretation  of  EFH  in  §600.10. 
However,  only  the  habitat  necessary  to 
managed  species  may  be  considered 
EFH.  The  final  rule  retains  language  in 
§  600.815(a)  stating  that  Coimcils  should 
interpret  habitat  information  in  a  risk- 
averse  fashion  when  identifying  EFH. 
NMFS  does  not  agree  that  all  areas 
should  be  identified  as  EFH  until 
proven  otherwise,  because  EFH 
designations  must  be  based  on  available 
scientific  information  indicating  that  the 
specified  habitat  is  necessary  for  the 
managed  species. 

Comment  B:  Some  commenters 
objected  to  the  interim  final  rule 
restricting  EFH  designations  to  the  outer 
limits  of  the  U.S.  Exclusive  Economic 
Zone  (EEZ),  and  thought  that  Coimcils 
should  be  required  to  address  adverse 
effects  to  EFH  in  waters  beyond  the 
EEZ. 

Response  B:  As  explained  in  the 
preamble  to  the  interim  final  rule  at  62 
FR  66535,  areas  beyond  the  EEZ  cannot 
be  identified  as  EFH,  and  Federal 
agencies  need  not  consult  with  NMFS 
regarding  the  effects  of  actions  on 
habitats  beyond  the  EEZ.  However, 
Coimcils  may  promote  the  protection  of 
managed  species'  habitats  outside  the 
EEZ,  and  NMFS  will  use  that 
information  as  appropriate  in 
discussions  regarding  international 
actions. 


Conunent  C:  One  commenter  said  that 
NMFS  should  delete  fi-om  §  60d.805(b) 
the  language  saying  that  a  Council  may 
describe,  identify,  and  protect  the 
habitat  of  species  not  in  a  fishery 
management  unit,  but  such  habitat  may 
not  be  considered  EFH.  The  commenter 
said  that  under  the  Magnuson-Stevens 
Act,  Councils  may  only  develop  FMPs 
for  identified  species  and  may  not  act  to 
describe,  identify,  or  protect  the  habitat 
of  other  species.  The  commenter  also 
said  that  Councils  have  no  authority 
under  the  Magnuson-Stevens  Act  to 
protect  the  habitat  of  any  fish. 

Response  C:  The  preamble  to  the 
interim  final  rule  at  62  FR  66534  notes 
that  the  Magnuson-Stevens  Act  does  not 
preclude  Councils  from  identifying 
habitat  (other  than  EFH)  of  a  fishery 
resource  under  its  authority  even  if  the 
species  is  not  managed  under  an  FMP. 
Council  action  to  protect  the  habitats  of 
managed  or  non-managed  species  is 
limited  to  protecting  habitats  firom 
fishing  activities.  Councils  have  no 
authority  to  protect  habitats  fitim  other 
activities,  although  they  may  comment 
to  state  and  Federal  agencies  on  non- 
fishing  activities  imder  section  305(b)(3) 
of  the  Act. 

Comment  D:  One  organization 
commented  that  the  regulations  should 
consider  recreationally  important 
species,  including  the  economic  value 
of  recreatioiial  fisheries,  in  any  actions 
taken  pursuant  to  the  rule. 

Response  Eh  NMFS  agrees.  EFH  must 
be  identified  for  all  species  in  the 
fishery  management  unit  of  an  FMP, 
including  recreationally  important 
species.  Actions  taken  by  a  Council, 
NMFS,  or  a  Federal  or  state  action 
agency  to  address  threats  to  EFH  should 
account  for  the  recreational  as  well  as 
commercial  value  of  fishery  resources 
dependent  on  EFH.  However,  no 
specific  changes  to  the  rule  are 
necessary  to  provide  for  consideration 
of  recreational  fisheries. 

Comment  E:  A  few  commenters  urged 
regional  flexibility  in  the  regulations  so 
Councils  can  develop  their  own  EFH 
designations  and  procedures  for 
tracking  actions  that  may  adversely 
affect  EFH. 

Response  E:  NMFS  agrees.  The  final 
rule  contains  national  guidelines  for 
Councils  but  provides  sufficient 
flexibility  to  account  for  the  variety  of 
managed  species  and  to  address  regional 
variations  in  the  availability  of  scientific 
information  and  differences  in  Council 
operating  procedures  nationwide. 
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6.  Comments  on  Using  an  Ecosystem  or 
Watershed  Approach  to  Resource 
Management 

Comment  A:  A  number  of 
commenters  representing  non-fishing 
interests  stated  that  the  Magnuson- 
Stevens  Act  does  not  authorize  a  risk- 
averse  or  ecosystem  approach  to  EFH. 
These  commenters  thought  that  the 
focus  should  be  limited  to  fish  species 
smd  not  ecosystem  principles. 

Response  A:  NMFS  provided  a 
detailed  response  to  this  comment  in 
the  preamble  to  the  interim  final  rule  at 
62  FR  66532-66533,  and  the  response 
remains  the  same.  In  summary,  the 
Magnuson-Stevens  Act  provides 
authority  for  the  link  between  EFH  and 
the  managed  species'  contribution  to  a 
hecilthy  ecosystem  in  a  number  of 
places.  Ecosystem  concepts  are  common 
in  the  statutory  definitions  of  "fishery 
resources,"  "conservation  and 
management,"  and  "optimum."  The  fact 
that  the  Magnuson-Stevens  Act  directs 
the  Councils  to  address  the  degradation 
and  loss  of  EFH  from  both  fishing  and 
non-fishing  activities  through 
conservation  and  enhancement 
measures  further  reflects  support  for  the 
ecosystem-based  management  of  marine 
and  anadromous  fisheries.  Ecosystem 
management  encourages  sustainable 
resource  use  and  recognizes  the 
uncertainties  inherent  in  management 
and  the  need  to  make  risk-averse 
decisions.  This  regulation  embraces 
those  concepts  and  urges  Councils  to 
seek  environmental  sustainability  in 
fishery  management,  within  the  current 
statutorily  prescribed  fishery 
management  framework  (i.e., 
management  by  FMPs). 

Comment  B:  A  number  of  commenters 
from  Louisiana  stated  that  the  rule 
places  too  much  emphasis  on  species 
managed  under  FMPs,  to  the  detriment 
of  activities  that  are  designed  to  protect 
and  restore  the  coastal  ecosystem.  The 
commenters  expressed  concern  that  the 
focus  on  habitat  for  federally  managed 
species  would  undermine  the 
importance  of  ecosystem  components 
besides  federally  managed  fish  species 
and  potentially  hinder  Louisiana's 
extensive  efforts  to  restore  coastal 
wetlands  as  authorized  under  the 
Coastal  Wetlands  Planning,  Protection, 
and  Restoration  Act  (also  known  as  the 
Breaux  Act). 

Response  B:  The  rule  is  intended  to 
promote  the  conservation  and       .:' 
enhancement  of  EFH  for  federally 
managed  species  through  means  other 
than  traditional  harvest  management. 
The  EFH  provisions  are  designed  to 
encourage  a  broader,  ecosystem 
approach  to  meet  the  requirements  of 


the  Magnuson-Stevens  Act.  NMFS 
recognizes  the  importance  of 
Louisiana's  coastal  restoration  efforts 
and  is  an  active  partner  in 
implementing  the  Breaux  Act.  Although 
the  final  rule  requires  Federal  agencies 
to  consult  with  NMFS  on  any  activity 
"that  may  adversely  affect  EFH," 
including  habitat  restoration  projects, 
EFH  and  ecosystem  restoration  can  be 
compatible.  NMFS  works  closely  with 
other  agencies  and  the  private  sector  to 
ensure  that  restoration  projects  proceed 
expeditiously  while  considering  and 
minimizing  any  temporary  or 
permanent  adverse  effects  to  EFH.  The 
rule  recognizes  the  importance  of 
ecosystem  restoration  and  states  that 
EFH  may  be  designated  for  certain 
historic  habitats  for  which  restoration  is 
technologically  and  economically 
feasible. 

Comment  C:  Commenters  from 
Louisiana  wanted  NMFS  to  examine  the 
state's  coastal  management  program  and 
its  relationship  to  the  rule.  These 
commenters  asked  NMFS  to  exempt 
from  the  final  rule  Louisiana's  state 
programs  and  Federal  activities  in 
Louisiana  with  existing  review 
procedures,  and/or  place  an  emphasis 
on  programmatic  consultations  and 
General  Concurrences  for  these  actions. 

Response  C:  NMFS  highlighted  its 
interaction  and  coordination  with  the 
states  and  state  coastal  zone 
management  programs  in  the  preamble 
to  the  interim  final  rule  at  62  FR  66536. 
NMFS  has  no  authority  to  exempt 
Federal  and  state  actions  in  Louisiana 
bom  the  EFH  consultation  and 
recommendation  requirements  of  the 
Magnuson-Stevens  Act.  As  outlined  in 
Subpart  K,  NMFS  encourages  Federal 
action  agencies  to  combine  EFH 
consultations  with  other  environmental 
review  processes  and  to  complete 
programmatic  consultations  and  General 
Concurrences  where  appropriate. 

7.  Comments  on  the  Guidance  for 
Description  and  Identification  of  EFH  in 
Fishery  Management  Plans 

Comment  A:  Where  the  rule  states 
that  "EFH  can  be  inferred"  based  on  a 
species'  distribution  among  habitats  and 
on  information  about  the  species' 
habitat  requirements  and  behavior,  one 
commenter  wanted  the  rule  to  require 
that  the  Councils  clearly  identify 
instances  when  EFH  is  designated  based 
on  these  inferences. 

Response  A:  The  rule  provides 
guidance  to  the  Councils  to  evaluate  all 
available  information  and  use  specified 
criteria  to  identify  EFH.  In  some  cases, 
Coimcils  may  need  to  use  their  best 
scientific  judgement.  To  help  explain 
how  Councils  identify  EFH  in  FMPs, 


including  cases  where  EFH  is  based  on 
inferences,  the  final  rule  includes  new 
language  advising  Councils  to  explain 
the  analyses  conducted  to  distinguish 
EFH  from  all  habitats  potentially  used 
by  a  species.  Councils  must  also 
demonstrate  that  the  identification  of 
EFH  is  based  on  the  best  scientific 
information  available. 

Comment  B:  Several  groups  of 
commenters  expressed  concern  about 
the  guidance  in  §600.81 5(a)(2)(ii)(B)  of 
the  interim  final  rule  that  states  all 
habitats,  including  historic  habitats, 
"should  be  considered  essential"  if  a 
species  is  overfished  and  habitat  loss  or 
degradation  may  be  contributing  to  the 
species  being  overfished.  One  of  these 
commenters  stated  that  this  was 
uru-easonable  because  not  all  habitat 
used  by  an  overfished  species  is 
essential.  Another  commenter  wanted 
NMFS  to  require  that  the  Councils 
establish  a  stronger  link  between  the 
loss  of  habitat  and  its  contribution  to 
overfishing  before  it  is  considered 
essential.  Several  commenters  wanted 
this  provision  deleted  from  the  rule 
entirely,  while  others  wanted  to  see  all 
habitat  for  overfished  species  identified 
as  EFH.  One  commenter  evaluated  the 
provisions  for  designating  EFH  for 
overfished  species  in  the  context  of  the 
Endangered  Spiecies  Act  (ESA).  This 
commenter  stated  that  the  EFH 
provisions  appear  inconsistent  with  the 
way  in  which  NMFS  evaluates  habitat 
in  the  ESA.  The  commgpter  noted  that 
in  NMFS'  implementation  of  the  ESA, 
the  agency  recognizes  that  currently 
available  habitat  is  sufficient  for 
conservation  for  some  species.  These 
commenters  stated  that  identifying  EFH 
in  areas  historically  used  by  fish  may 
not  be  the  best  means  to  ensure  the 
conservation  and  enhancement  of  EFH. 

Response  B:  NMFS  agrees  that  it 
might  not  always  be  appropriate  to 
identify  as  EFH  all  current  habitats  as 
well  as  certain  historic  habitats.  NMFS 
has  changed  the  guidance  related  to 
determining  EFH  for  overfished  species, 
now  in  §  600.815(a)(l)(iv)(C).  to  state 
that  all  habitats  currently  used  by  the 
species  "may  be  considered  essential" 
(versus  "should  be  considered 
essential")  if  a  species  is  overfished  and 
habitat  loss  or  degradation  may  be 
contributing  to  the  species  being 
overfished.  Councils  should  make  this 
determination  on  a  case-by-case  basis. 

All  FMP  conservation  and 
management  measures,  including 
identifying  the  limits  of  EFH  for 
overfished  species,  must  be  based  on  the 
best  scientific  information  available.  As 
addressed  in  the  preamble  to  the  interim 
final  rule  at  62  FR  66537,  the  rule 
advocates  a  risk-averse  approach  to 
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identifying  EFH  because  of  the 
uncertainty  in  our  knowlec^ge  of  habitat 
and  its  relation  to  fisheries  production. 
Councils  should  take  particular  care 
when  inadequate  information  exists  on 
overfished  stocks  to  ensure  that  habitat 
losses  do  not  hinder  the  stock 
rebuilding. 

EFH  and  the  habitat  components  of 
the  ESA  are  authorized  under  different 
legislative  mandates  and  have  unique 
objectives.  EFH  must  be  designated  for 
all  federally  managed  species. 
Conservation  and  enhancement 
measures  for  EFH,  if  implemented  by 
the  agencies  with  relevant  jurisdiction, 
should  help  prevent  the  need  to  list 
species  under  the  ESA. 

Comment  C:  One  commenter  wanted 
the  guidance  in  §600.815(a)(2)(ii)(F)  of 
the  interim  final  rule  to  be  deleted  from 
the  regulations.  This  commenter  stated 
that  the  Magnuson-Stevens  Act  only 
authorizes  designation  of  existing 
habitat  as  EFH  and  does  not  provide  the 
authority  to  identify  EFH  far  degraded 
or  inaccessible  habitat. 

Response  C:  NMFS  responded  to 
similar  comments  in  the  preamble  to  the 
interim  final  rule  at  62  FR  66534.  and 
upon  further  consideration  takes  the 
same  position.  The  provision  of  the  rule 
that  allows  the  designation  of 
inaccessible  or  degraded  habitat  as  EFH 
is  consistent  with  the  EFH  provisions  of 
the  Magnuson-Stevens  Act.  Section  2  of 
the  Magnuson-Stevens  Act  recognizes 
that  habitat  losses  have  resulted  in  a 
diminished  capacity  to  support 
sustainable  fisheries  and  that  the 
protection  of  habitat  is  necessary  to 
prevent  overfishing  and  rebuild 
overfished  stocks.  The  restoration  of 
degraded  or  inaccessible  habitats  may 
therefore  be  necessary  to  maintain  or 
rebuild  sustainable  fisheries. 

Comment  D:  Several  commenters 
wanted  the  final  rule  ti3  restrict  EFH 
designation  to  the  habitat  required  to 
maintain  commercial  fisheries  at 
optimal  yield  or  another  quantitative 
measiu^  of  the  status  of  a  stock. 

Response  D:  NMFS  provided  a 
detailed  response  to  this  comment  in 
the  preamble  to  the  interim  final  rule  at 
62  FR  66533,  and,  upon  further 
consideration,  still  takes  the  same 
position.  The  Magnuson-Stevens  Act 
states  that  one  of  its  purposes  is  to 
provide  for  the  preparation  and 
implementation  of  FMPs  that  will 
achieve  and  maintain  the  optimal  yield 
from  each  fishery.  Therefore,  NMFS  has 
linked  the  guidelines  for  identifying 
EFH  to  sustainable  fisheries  as  is 
appropriate  imder  the  Magnuson- 
Stevens  Act.  The  rule  states  that  FMPs 
should  identify  sufficient  EFH  to 
support  a  population  adequate  to 


maintain  a  sustainable  fishery  and  the 
managed  species'  contributions  to  a 
healthy  ecosystem.  When  considering 
the  EFH  requirements  of  a  managed 
species,  the  rule  advises  Councils  to 
describe  and  identify  enough  habitat  to 
support  the  total  population,  of  which 
optimal  yield  is  a  subset,  not  just  the 
individual  fish  that  are  removed  by 
fishing. 

Comment  E:  Several  commenters 
wanted  the  final  rule  to  establish 
incentives  for  improving  the  data 
available  for  identifying  EFH.  These 
commenters  thought  a  research  agenda 
should  be  developed  to  collect  the 
information  needed  to  identify  EFH 
with  Level  2,  3,  and  4  data. 

Response  E:  NMFS  agrees  that  a 
prioritized  EFH  research  agenda  would 
be  beneficial.  The  final  rule  asks  the 
Councils  to  set  priority  research  needs 
to  improve  upon  the  description  and 
identification  of  EFH,  the  identification 
of  threats  to  EFH  from  fishing  and  non- 
fishing  activities,  and  the  development 
of  conservation  and  enhancement 
recommendations.  The  rule  also 
encourages  the  Councils  to  strive  to 
describe  habitat  based  on  the  highest 
level  of  detail  {i.e.,  Level  4). 
Additionally,  the  final  rule  says  that 
Councils  and  NMFS  should  periodically 
review  and  revise  the  EFH  components 
of  FMPs  based  on  available  pertinent 
information.  NMFS  is  working  within 
the  constraints  of  available  funding  to 
conduct  additional  research  to  improve 
the  designations  of  EFH. 

Comment  F:  One  port  authority  stated 
that  the  EFH  designations  should 
undergo  a  formal  rulemaking  process. 

Response  F:  NMFS  disagrees. 
Councils  identify  EFH  within  the 
existing  statutory  and  regulatory  process 
for  FMP  development  and  amendment, 
which  provides  numerous  opportunities 
for  public  involvement.  All  Council 
deliberations  on  fishery  management 
measures  are  open  to  the  public,  and  all 
Council  meeting  agendas  are  published 
in  the  Federal  Register.  Additionally, 
NMFS  publishes  notices  of  availability 
and  solicits  public  comments  for  FMPs 
and  amendments  received  for 
Secretarial  review.  NMFS  also  publishes 
a  public  notice  of  decision  in  the 
Federal  Register. 

Comment  G:  A  member  of  the 
recreational  fishing  community 
commented  that  the  rule  should  be 
revised  to  require  the  identification  of 
EFH  for  species  assemblages,  not 
individual  species.  Another  commenter 
asked  that  Councils  describe  EFH- 
separately  within  each  FMP  rather  than 
making  broad  regional  designations. 

Response  G:  The  final  rule  clarifies 
that  every  FMP  must  describe  and 


identify  EFH  for  each  life  stage  of  each 
managed  species,  but  if  appropriate, 
EFH  may  be  designated  for  assemblages 
of  species  or  life  stages  that  have  similar 
habitat  requirements.  If  an  FMP 
designates  EFH  for  species  assemblages, 
it  must  include  a  justification  and 
scientific  rationale. 

Comment  H:  One  Council  stated  that 
the  specification  that  tables  must  be 
used  to  describe  EFH  may  constrain  the 
development  of  useful  EFH 
descriptions.  The  Council  stated  that 
textual  EFH  descriptions  would  be  more 
helpful. 

Response  H:  NMFS  agrees,  and  the 
final  rule  does  not  require  that  EFH  be 
described  in  tables.  The  final  rule 
clarifies  that  FMPs  must  describe  and 
identify  EFH  in  text  and  should  use  text 
and  tables  as  appropriate  to  summarize 
information  on  variables  that  control  or 
limit  distribution,  abundance, 
reproduction,  growth,  survival,  and 
productivity. 

Comment  I:  Many  commenters  stated 
that  the  final  rule  should  allow  the 
Councils  to  identify  EFH  within  state 
and  Federal  waters.  One  commenter 
wanted  to  see  EFH  designations  based 
on  the  biological  needs  of  each  species, 
not  geographic  or  political  boundaries. 

Response  I:  NMFS  agrees,  and 
addressed  these  comments  in  the 
preamble  to  the  interim  final  rule  at  62 
FR  66535.  The  Magnuson-Stevens  Act 
requires  Councils  to  describe  and' 
identify  EFH  based  on  thebiological 
requirements  of  all  life  stages  of  the 
managed  species,  with  no  limitations 
placed  on  the  geographic  location  of 
EFH.  EFH  may  be  designated  in  state  or 
Federal  waters,  but  may  not  be 
designated  beyond  the  United  States 
exclusive  economic  zone. 

Comment  J:  One  commenter  from  a 
non-fishing  industry  group  expressed 
concern  that  EFH  might  be  designated 
in  upland  areas  where  fish  habitat  does 
not  exist.  One  commenter  from  a 
conservation  group  and  a  commenter 
from  a  fishing  group  recommended  that 
Councils  be  allowed  to  designate  EFlj  in 
riparian  corridors  and  on  other  dry 
lands  that  influence  the  productivity  of 
aquatic  areas. 

Response  /:  EFH  is  defined  in  the 
Magnuson-Stevens  Act  as  those  waters 
and  substrate  necessary  to  fish  for 
spawning,  breeding,  feeding,  or  growth 
to  matiuity.  The  EFH  regulations 
interpret  this  definition  by  defining 
"waters"  and  "substrate."  "Waters" 
include  aquatic  areas  and  their 
associated  physical,  chemical,  and 
biological  properties  that  are  used  by 
fish  and  may  include  aquatic  areas 
historically  used  by  fish  where 
appropriate.  "Substrate"  includes 
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sediment,  hard  bottom,  structures 
imderlying  the  waters,  and  associated 
biological  conununities.  EFH  can  only 
be  designated  in  aquatic  areas.  EFH 
cannot  be  designated  in  riparian  habitat 
or  on  dry  land,  although  actions  in  these 
areas  that  may  adversely  affect  EFH  do 
require  considtation  with  NMFS.  The 
definition  of  "adverse  effect"  in  the 
final  rule  clarifies  that  adverse  effects  to 
EFH  may  result  from  actions  occurring 
within  EFH  or  outside  of  EFH. 

Comment  K:  Several  commenters, 
including  fishing  and  non-fishing 
groups  and  some  government  agencies, 
expressed  concern  that  the  EFH 
designations  made  imder  the  interim 
final  rule  are  extremely  broad.  Non- 
fishing  groups  commented  that  NMFS 
arbitrarily  designated  all  habitat  as  EFH 
rather  than  designating  "necessary"  or 
"essential"  habitats,  as  the  statute 
requires.  In  contrast,  one  commenter 
thought  that  the  guidance  in 
§  600.815(a)(2){ii)  of  the  interim  final 
rule  that  asks  the  Councils  to  identify 
EFH  as  the  habitats  areas  "valued  most 
hi^y"  and  "most  commonly  used" 
was  not  sufficiently  inclusive  to  captixre 
all  the  areas  that  should  be  identified  as 

EFH. 

Response  K:  Councils  were  justified  in 
designating  broad  areas  as  EFH  based  on 
the  guidance  in  the  interim  final  rule. 
For  many  species  there  is  little  available 
scientific  information  linking  the 
biological  requirements  of  managed 
species  to  specific  habitats.  In  such 
cases  the  rule  encourages  Councils  to 
interpret  available  information  in  a  risk- 
averse  fashion.  Moreover,  NMFS  is 
imdertaking  research  in  several  regions 
to  obtain  additional  scientific 
information.  As  further  information 
becomes  available,  EFH  designations 
will  be  refined. 

NMFS  has  also  taken  steps  to  clarify 
in  the  final  rule  that  EFH  identification 
should  emphasize  necessary  habitats  for 
fish,  based  on  available  information.  To 
reduce  confusion  about  what  habitats 
generally  should  be  considered 
essential,  the  final  rule  omits  language 
from  the  interim  final  rule  saying  that 
"habitats  of  intermediate  or  low  value 
may  also  be  essential,  depending  on  the 
health  of  the  fish  population"  because 
this  concept  is  covered  elsewhere  in  the 
rule.  The  final  rule  also  clarifies  that  if 
sufficient  information  is  available,  EFH 
should  be  identified  as  the  habitats 
supporting  the  highest  relative 
abundance;  growth,  reproduction,  or 
siuvival  rates;  and/or  production  rates 
within  the  geographic  range  of  a  species. 
Furthermore,  Ae  final  rule  encourages 
Councils  to  identify  EFH  based  on  the 
highest  level  of  information  available, 
and  states  that  ElFH  should  not  be 


designated  if  there  is  no  information 
available  and  if  habitat  usage  cannot  be 
inferred  from  other  means,  such  as 
information  on  a  similar  species. 

Comment  L  Two  conservation  groups 
expressed  concern  about  specific 
elements  of  Amendment  14  to  the 
Pacific  Coast  Salmon  FMP. 

Response  L:  These  conunents  were 
not  relevant  to  the  EFH  regulations. 

8.  Comments  on  the  Sources  and 
Quality  of  Information  Used  to  Identify 
EFH 

Comment  A:  Commenters 
representing  fishing  and  non-fishing 
interests  and  environmental  groups 
wanted  to  see  NMFS  use  all  good 
quality  information  to  identify  EFH. 
Some  of  these  commenters  wanted  the 
standard  of  "best  scientific  information" 
to  be  replaced  with  a  standard  of  "best 
available  information  from  all  sources," 
including  fishing  interests.  Some 
commenters  also  wanted  this  standard 
of  information  to  extend  to  NMFS'  EFH 
Conservation  Recommendations. 

Response  A:  Section 
600.815(a)(l)(ii)(B)  of  the  final  rule 
reflects  that  Coimcils  should  use 
information  from  the  best  available 
sources  to  identify  EFH,  including  peer- 
reviewed  literatiuB,  unpublished 
scientific  reports,  data  files  of 
government  resource  agencies,  fisheries 
landing  reports,  and  other  sources  of 
information.  As  stated  in  the  preamble 
to  the  interim  final  rule  at  62  FR  66536, 
NMFS  intended  to  have  the  Councils 
use  the  best  available  information  from 
a  variety  of  sources,  and  the  Magnuson- 
Stevens  Act  requires  NMFS  to  consult 
with  participants  in  the  fishery  before 
submitting  its  recommendations  to  the 
Councils  to  assist  in  developing  the  EFH 
components  of  FMPs.  However,  all 
information  should  be  evaluated  with 
regard  to  reliability,  so  the  final  rule 
clarifies  that  Councils  should  consider 
different  types  of  information  according 
to  its^scientific  rigor.  NMFS  intends  to 
continue  using  the  best  available 
sources  of  information  to  develop  EFH 
Conservation  Recommendations  to 
Federal  and  state  agencies. 

Comment  B:  One  marine  conservation 
group  thought  the  requirement  that 
Councils  must  demonstrate  their  use  of 
best  available  science  in  the 
identification  of  EFH  may  place  an 
inappropriate  burden  of  proof  on  the 
Councils. 

Response  B:  The  finaf  rule  maintains 
the  requirement  that  Councils 
demonstrate  that  the  best  scientific 
information  available  was  used  in  the 
description  and  identification  of  EFH, 
consistent  with  national  standard  2. 
Section  301(a)  of  the  Magnuson-Stevens 


Act  requires  all  fishery  management 
plans,  and  any  regulation  promulgated 
to  implement  such  plans,  to  be 
consistent  with  the  national  standards. 
National  standard  2  requires  that  fishery 
conservation  and  management  measures 
be  based  on  the  best  scientific 
information  available.  Applying  this 
standard  to  the  identification  of  EFH  is 
appropriate  and  necessary  to  comply 
with  the  Magnuson-Stevens  Act. 

Comment  C:  A  commenter 
representing  non-fishing  industry 
interests  wanted  the  final  rule  to  require 
the  Councils  to  record,  and  make 
available  for  public  review  and 
comment,  the  scientific  basis  for  all 
Council  decisions.  Another  commenter 
wanted  to  require  a  list  of  all  judgments 
for  which  data  were  not  available  and 
recommended  that  this  list  of  data  gaps 
be  used  to  set  a  research  agenda. 

Response  C:  All  Council  deliberations 
on  fishery  management  measures  are 
open  to  the  public,  and  adopted 
measures  must  be  based  on  the  best 
scientific  information  available.  The 
final  rule  clarifies  that  FMPs  should 
identify  species-specific  habitat  data 
gaps.  The  final  rule  also  clarifies  that 
FMPs  should  contain  recommendations 
for  research  needed  to  improve  upon  the 
description  and  identification  of  EFH, 
the  identification  of  threats  to  EFH  from 
fishing  and  non-fishing  activities,  and 
the  development  of  conservation  and 
enhancement  measures  for  EFH. 

9.  Comments  on  the  Four-Level 
Approach  for  Organizing  EFH  Data 

Comment  A:  As  discussed  separately 
above,  NMFS  received  numerous 
general  comments  in  favor  of 
implementing  the  regulations  without 
substantial  changes,  many  of  which 
mentioned  specific  support  for  the 
approach  used  in  the  interim  final  rule 
for  organizing  information  used  to 
designate  EFH. 

Response  A:  The  final  rule  retains  the 
foin-level  approach  for  organizing 
information  used  to  designate  EFH. 
However,  the  final  rule  clarifies  that 
Level  1  information  encompasses  a 
variety  of  types  of  distribution  data, 
which  may  be  derived  from  systematic 
presence/absence  sampling  and/or  may 
include  information  collected 
opportunistically.  Since  distribution 
data  are  lacking  for  a  number  of 
managed  species,  especially  in  Alaska, 
the  final  rule  clarifies  that  habitat  use 
for  a  given  species  or  life  stage  may  be 
inferred,  if  appropriate,  based  on 
information  on  a  similar  species  or 
another  life  stage.  The  final  rule  also 
clarifies  that  if  there  is  no  information 
on  a  given  species  or  life  stage,  and 
habitat  usage  cannot  be  inferred  from 
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other  means,  EFH  should  not  be 
designated. 

Comment  B:  One  conunenter 
recommended  that  NMFS  develop  an 
incentives  program  or  funding 
mechanism  to  encourage  data  collection 
to  support  identifying  EFH  with  Level  3 
or  4  data,  as  described  in  the  interim 
final  rule.  Another  conunenter  said  that 
EFH  should  be  categorized  and 
prioritized  according  to  its  availability, 
vulnerability,  and  utilization. 

Response  B:  For  most  species 
managed  under  the  Magnuson-Stevens 
Act,  available  information  on  habitat 
requirements  falls  into  Levels  1  or  2 
(distribution  or  relative  abimdance 
data).  NMFS  agrees  that  having  Level  3 
or  4  data  (rates  of  habitat-related  growth, 
reproduction,  or  survival,  or  production 
rate  data)  would  enable  the  Councils  to 
refine  the  designations  of  EFH.  NMFS  is 
pursuing  budget  initiatives  and 
partnerships  with  others  to  encourage 
the  development  of  this  type  of 
information.  Regarding  the 
characterization  and  prioritization  of 
EFH,  NMFS  agrees  that  the  categories 
mentioned  by  the  conunenter  are  valid 
considerations  for  evaluating  habitats. 
However,  NMFS  does  not  agree  that  the 
regulations  should  require  EFH  to  be 
categorized,  because  requisite 
information  to  categorize  EFH  in  this 
fashion  is  not  available  in  many  cases. 
Where  Councils  have  more  information 
on  the  ecological  importance  or 
vidnerability  .of  portions  of  EFH,  they 
may  identify  those  areas  as  Habitat 
Areas  of  Particular  Concern. 

Ck)mment  C:  One  conimenter  said  that 
further  mechanisms  are  necessary  to 
delineate  important  habitats  based  on 
habitat  characteristics  rather  than  the 
distribution  of  fish  species.  The 
conunenter  recommended  adding  to  the 
regulations  guidance  that  is 
complementary  to  the  four-level 
approach  but  is  based  on  an  assessment 
of  ecological  significance  and  function 
of  habitat. 

Response  C:  NMFS  agrees  that  where 
sufficient  information  is  available.  EFH 
designations  should  specify  those 
habitat  features  that  contribute  most  to 
the  growth,  reproduction,  and  siirvival 
of  managed  species  (Level  3)  or,  ideally, 
those  habitats  with  the  highest 
production  rates  (Level  4)  for  each 
species.  The  final  rule  clarifies  that  this 
type  of  information,  if  available,  should 
be  used  to  identify  EFH  as  the  habitats 
supporting  the  highest  growth, 
reproduction,  survival,  and/or 
production  rates  within  the  geographic 
range  of  a  species.  Currently,  however, 
in  most  cases  the  best  available 
scientific  information  is  fish 
distribution  (Level  1)  or  relative 


abundance  (Level  2)  data.  Additional 
guidance  linking  EFH  to  habitat 
function,  beyond  the  clarification 
mentioned  above,  is  not  necessary  at 
this  time  because  the  rule  already 
explains  how  to  use  Level  3  and  4 
information  to  identify  habitats  with  the 
highest  ecological  function  for  managed 
species. 

10.  Comments  on  the  Guidelines  for 
Determining  the  Limits  of  EFH 

Comment  A:  One  conunenter 
representing  waterfowl  management 
e^orts  said  that  the  importance  of  long- 
term  sustainability  of  coastal  wetlands 
habitat  is  overshadowed  by  the  narrow 
focus  of  the  EFH  regulations  on 
achieving  optimal  yield  from  a  fishery. 

Response  A:  As  explained  in  the 
preamble  to  the  interim  final  rule  at  62 
FR  66533,  the  Magnuson-Stevens  Act 
states  that  FMPs  must  achieve  the 
optimum  yield  from  each  fishery  on  a 
continuing  basis,  and  determinations  of 
optimal  yield  shoidd  take  into  accoimt 
the  protection  of  marine  ecosystems. 
There  is  no  inherent  inconsistency 
between  the  overall  objectives  of 
promoting  the  conservation  of  coastal 
wetlands  for  waterfowl  and  promoting 
the  conservation  of  EFH  that  is 
necessary  to  support  a  sustainable 
fishery  and  die  managed  species' 
contribution  to  a  healthy  ecosystem 
(including  avian  predators  of  managed 
species).  However,  specific  wetlands 
management  activities  may  not  always 
advance  both  these  objectives,  and 
should  be  evaluated  on  a  case-by-case 
basis. 

Comment  B:  An  alliance  of  Pacific 
northwest  conservation  groups 
commented  that  habitats  that  were 
historically  iised  by  salmon  but  are 
ciurently  degraded  or  inaccessible 
should  be  included  in  EFH. 

Response  B:  NMFS  agrees  that  EFH 
should  include  historic  habitats  in 
certain  circiunstances.  The  final  rule 
retains  language  in  §  600.815(a) 
allowing  the  inclusion  of  such  habitats 
as  EFH,  provided  that  the  habitats  are 
necessary  to  support  rebuilding  the 
fishery  and  that  restoration  is 
technologically  and  economically 
feasible. 

Comment  C:  One  organization 
commented  that  the  Magnuson-Stevens 
Act  defines  EFH  in  terms  of  life  history 
characteristics  for  managed  species, 
whereas  the  interim  final  rule  interprets 
EFH  in  terms  ofproductivity. 

Response  C:  Tne  guidelines  for 
determining  the  limits  of  EFH 
emphasize  the  habitat  functions  that 
have  the  most  benefits  to  fish  during  the 
life  stages  contained  in  the  statutory 
definition  of  EFH:  spawning,  breeding. 


feeding,  and  growth  to  maturity.  Thus, 
the  guidelines  refer  to  habitats  that 
support  the  highest  productivity  of 
managed  species  at  each  life  stage.  The 
regulations  must  make  this  coimection 
between  species  and  productivity  to 
offer  guidance  on  how  to  identify  EFH 
based  on  the  habitat  needs  of  managed 
species  at  each  life  stage. 

Comment  D:  One  conunenter  asked 
who  will  determine  whether  it  is 
economically  feasible  to  restore 
degraded  or  inaccessible  habitat  in 
connection  with  the  provision  of  the 
interim  final  rule  that  allows  Councils 
to  identify  such  areas  as  EFH. 

Response  D:  The  final  rule  retains 
language  from  the  interim  final  rule 
saying  that  the  Secretary  and  the 
appropriate  Coimcil(s)  determine 
whether,  for  purposes  of  potentially 
identifying  degraded  or  inaccessible 
aquatic  habitat  as  EFH,  restoration  of 
such  habitats  is  technologically  and 
economically  feasible.  Through  the 
Magnuson-Stevens  Act  process  for 
developing  FMPs  and  amendments, 
there  are  niunerous  opportimities  for 
public  conunent  on  any  proposal  to 
designate  degraded  or  inaccessible 
habitat  as  EFH,  including  the  economic 
feasibility  or  infeasibility  of  restoration. 

11.  Comments  on  the  Relationship 
Between  EFH  and  Critical  Habitat 

Comment  A:  Several  commenters  said 
that  EFH  should  be  restricted  to  waters 
and  substrate  oiUy  and  must  always  be 
greater  than  or  equal  to  "critical  habitat" 
identified  for  managed  species  that  are 
listed  as  threatened  or  endangered 
tmder  the  ESA.  Several  other 
commenters  thought  it  was 
inappropriate  for  the  interim  final  rule 
to  state  a  relationship  between  EFH  and 
"critical  habitat"  that  will  always  apply 
for  ESA  listed  species.  These 
commenters  thought  that  the  extent  of 
EFH  for  listed  species  shoidd  be  left  to 
the  Councils  to  decide  on  a  case-by-case 
basis. 

Response  A:  In  the  preamble  to  the 
interim  final  rule  at  62  FR  66537,  NMFS 
responded  to  similar  comments  that 
were  critical  of  the  corresponding 
provision  in  the  proposed  rule,  and 
noted  that  the  interim  final  rule 
contained  modifications  to  help 
distinguish  between  EFH  and  critical 
habitat  NMFS  maintained  that  it  is 
appropriate  for  the  rule  to  state  that  EFH 
will  always  be  greater  than  or  equal  to 
the  aquatic  portions  of  critical  habitat 
because,  for  example,  important  adult 
marine  habitats  for  endangered 
salmonids  have  not  been  identified  as 
critical  habitat.  Upon  further 
consideration  of  this  issue,  NMFS  agrees 
that  there  could  conceivably  be  some 


Federal  Register /Vol.  67,  No.  12 /Thursday.  January  17.  2002 /Rules  and  Regulations 


2353 


circiunstances  where  this  relationship 
between  EFH  and  critical  habitat  mi^t 
not  be  appropriate,  so  the  word 
"always"  is  not  appropriate  in  this 
provision  of  the  regulations.  The  term 
"will"  in  the  EFH  regulations  is  used 
descriptively  and  does  not  denote  an 
obligation  to  act,  but  apparently  the  use 
of  "will"  in  combination  with  "always" 
implied  to  some  readers  a  mandatory 
requirement.  Therefore,  the  final  rule 
states  that  areas  described  as  EFH  "will 
normally"  (rather  than  "will  always") 
be  greater  than  or  equal  to  aquatic  areas 
that  have  been  identified  as  critical 
habitat.  NMFS  agrees  with  the 
commenters  who  stated  that  EFH  must 
be  limited  to  aquatic  areas. 

Comment  B:  One  conunenter 
addressed  the  explanation  in  the 
preamble  to  the  interim  final  rule  at  62 
FR  66537  stating  that  directed  fishing  of 
listed  species  is  not  permitted.  This 
conunenter  said  that  rather  than  focus 
on  non-fishing  related  threats  to 
managed  species  that  are  listed  under 
the  ESA,  NMFS  should  control  indirect 
fishing  effects  on  listed  runs  (which 
NMFS  assumes  to  mean  bycatch). 

Response  B:  Salmon  managed  under 
the  Pacific  Coast  Salmon  FMP  and  the 
Atlantic  Salmon  FMP  are  the  only 
species  that  currently  are  both  listed 
under  the  ESA  and  managed  under  the 
Magnuson-Stevens  Act.  The  1996 
amendments  to  the  Magnuson-Stevens 
Act  included  a  new  requirement  that 
fishery  management  measures  minimize 
bycatch  and,  to  the  extent  bycatch 
cannot  be  avoided,  minimize  the 
mortality  of  bycatch.  Amendment  14  to 
the  Pacific  Coast  Salmon  FMP  addresses 
this  requirement  by  providing  guidance 
for  minimizing  salmon  bycatch  and 
bycatch  mortality,  and  by  establishing 
salmon  bycatch  reporting  specifications. 
The  Atlantic  Salmon  FMP  minimizes 
bycatch  by  prohibiting  the  possession  of 
Atlantic  salmon  in  the  EEZ.  The 
Magnuson-Stevens  Act  also  requires 
evaluation  of  threats  to  EFH  from  non- 
fishing  activities,  so  NMFS  cannot 
divert  all  efforts  to  bycatch  reduction  at 
the  expense  of  addressing  threats  from 
activities  other  than  fishing. 

12.  Comments  on  the  Effects  of  Fishing 
on  EFH 

Comment  A:  Some  commenters 
expressed  concern  that  the  EFH 
regulations  imply  that  fishing  is  the 
major,  if  not  only,  cause  of  habitat 
degradation. 

Response  A:  NMFS  disagrees  with  the 
commenters'  perception  of  the  interim 
final  rule.  Fishing  and  non-fishing 
activities  have  potential  adverse  effects 
on  habitat  and  the  regulations  adcLress 
both.  The  regulations  provide  guidance 


to  Councils  and  procedures  for  Federal 
agencies  on  how  to  address  adverse 
effects  from  non-fishing  activities  on 
EFH.  The  Magnuson-Stevens  Act 
specifically  requires  that  FMPs 
minimize  to  the  extent  practicable 
adverse  fishing  effects  on  EFH,  so  the 
regulations  also  include  sections  that 
focus  on  habitat  impacts  from  fishing. 

Comment  B:  One  conunenter 
expressed  concern  that  the  EFH 
provisions  are  being  used  arbitrarily  to 
prevent  the  use  of  certain  fishing  gears, 
rather  than  to  protect  EFH  based  on 
scientific  information. 

Response  B:  NMFS  disagrees  with  the 
commenter's  opinion.  The  EFH 
provisions  require  Councils  to  minimize 
to  the  extent  practicable  the  adverse 
effects  on  EFH  caused  by  fishing.  The 
Magnuson-Stevens  Act  and  the  EFH 
regulations  address  impacts  caused  by 
fishing  activities  in  general  and  do  not 
target  specific'gear  types.  Councils  must 
evaluate  the  effects  of  all  fishing 
activities  (e.g.,  each  gear  type)  on  EFH, 
and  fishery  management  measures  must 
be  based  on  the  best  scientific 
information  available. 

Comment  C:  One  commenter  from  the 
commercial  fishing  community 
remarked  that  the  size  and  duration  of 
time/area  closures,  mentioned  in  the 
EFH  regulations  as  an  option  for 
memaging  adverse  effects  from  fishing, 
must  be  considered  carefully  since  these 
management  measures  can  impact  the 
socioeconomic  status  of  fishermen  and 
their  families. 

Response  C:  NMFS  agrees.  By 
including  the  language  "to  the  extent 
practicable"  in  the  requirement  to 
minimize  adverse  fishing  impacts. 
Congress  intended  for  fishery  managers 
to  t^e  both  ecological  and 
socioeconomic  effects  of  measures  into 
consideration  in  determining  whether  it 
is  appropriate  to  adopt  particular 
management  measures.  The  final  rule 
clarifies  the  guidance  to  Councils  for 
determining  whether  it  is  practicable  to 
minimize  an  adverse  effect  from  fishing, 
and  states  that  Councils  should  consider 
the  nature  and  extent  of  the  adverse 
effect  on  EFH  and  the  long  and  short- 
term  costs  and  benefits  of  potential 
management  measures  to  EFH, 
associated  fisheries,  and  the  nation. 

13.  Comments  on  the  Evaluation  of  the 
Effects  of  Fishing 

Comment  A:  One  commenter 
expressed  concern  about  the  quality  of 
information  that  Councils  were  usiiig  to 
conduct  assessments  of  the  effects  of 
fishing  on  EFH  as  required  by  the 
interim  final  rule,  and  recommended 
that  NMFS  provide  Councils  with  a 
standard  of  review  for  non-scientific 


information  such  as  "gray"  literature, 
videos,  and  anecdotal  information. 
Other  commenters  suggested  that  NMFS 
provide  guidance  to  Councils  for  how  to 
fulfill  their  obligation  to  minimize 
adverse  fishing  effects  on  EFH  to  the 
extent  practicable  when  information  is 

lacking. 

Response  A:  NMFS  agrees  that  further 
guidance  is  warranted  to  explain  how 
Councils  should  consider  available 
information.  The  final  rule  clarifies  the 
requirement  for  Councils  to  examine  the 
effects  of  fishing  on  EFH,  and  refers  to 
this  analysis  as  an  "evaluation"  rather 
than  an  "assessment"  to  avoid 
confusion  with  the  requirement  to 
perform  an  EFH  Assessment  during 
consultations  as  described  in  Subpart  K. 
The  final  rule  retains  language  from  the 
interim  final  rule  advising  Councils  to 
complete  the  evaluation  using  the  best 
scientific  information  available,  as  well 
as  other  appropriate  information 
sources,  as  available.  When  information 
is  lacking,  or  when  Councils  use  non- 
peer-reviewed  or  non-scientific 
information  to  augment  the  evaluation, 
the  final  rule  states  that  Councils  should 
consider  the  different  types  of  available 
information  according  to  its  scientific 

tigor. 

Conunent  B:  Several  commenters  said 
that  Councils  did  not  adequately 
evaluate  adverse  effects  from  fishing  in 
their  EFH  FMP  amendments  and  urged 
NMFS  to  establish  specific 
requirements,  such  as  requiring 
Councils  to  classify  the  level  of  impacts 
according  to  gear  type,  to  guide 
Councils  in  completing  fishing  impact 
evaluations. 

Response  B:  The  EFH  regulations 
require  Councils  to  evaluate  the 
potential  adverse  effects  of  fishing 
activities  on  EFH  so  that  Councils  will 
be  informed  when  making  decisions 
regarding  minimization  of  adverse 
effects  to  EFH  from  fishing.  NMFS  did 
not  fully  approve  those  EFH  pMP 
amendments  that  did  not  meet  this 
requirement. 

Based  upon  experience  implementing 
the  interim  final  rule,  NMFS  agrees  that 
the  regulations  should  clarify  the 
requirements  for  conducting  fishing 
impact  evaluations,  and  NMFS  has 
modified  the  rule  accordingly. 
Specifically,  the  final  rule  requires 
Councils  to  describe  each  fishing 
activity,  review  and  discuss  all  available 
relevant  information  (such  as 
information  regarding  the  intensity, 
extent,  and  frequency  of  any  adverse 
effect  on  EFH:  the  type  of  habitat  within 
EFH  that  may  be  affected  adversely;  and 
the  habitat  functions  that  may  be 
disturbed),  and  provide  conclusions 
regarding  whether  and  how  each  fishing 
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activity  adversely  affects  EFH.  The  final 
nile  also  clarifies  that  Councils  should 
consider  the  cmnulative  impacts  of 
multiple  fishing  activities  on  EFH  in  the 
fishing  impact  evaluation. 

Comment  C:  Two  commenters 
recommended  that  the  EFH  regulations 
be  revised  to  advise  Councils  to 
dociunent  and  assess  in  FMPs  all 
management  actions  taken  prior  to  the 
enactment  of  the  EFH  provisions  that 
benefit  habitat  before  recommending  - 
new  measures  to  conserve  and  enhance 
EFH. 

Response  C:  NMFS  agrees  that  it  is 
useful  for  Councils  to  document  and 
consider  any  past  management  actions 
that  provide  habitat  protection.  The 
fiLnal  rule  recommends  that  Councils  list 
past  management  actions  that  minimize 
potential  adverse  effects  on  EFH  and 
describe  the  benefits  of  those  actions  to 
EFH  in  the  evaluation  of  fishing  impacts 
on  EFH. 

14.  Comments  on  the  Threshold  That 
Requires  Councils  to  Minimize  Adverse 
Effects  of  Fishing  on  EFH 

Comment  A:  One  commenter 
questioned  use  of  the  words  "prevent" 
and  "mitigate"  in  the  portion  of  the  EFH 
regulations  that  states,  "Coimcils  must 
act  to  prevent,  mitigate,  or  minimize  any 
adverse  effects  from  fishing,  to  the 
extent  practicable..."  The  commenter 
indicated  that  use  of  these  words  is 
inappropriate  since  the  Magnuson- 
Stevens  Act  only  authorizes  Councils  to 
"minimize"  adverse  fishing  effects  on 
EFH. 

Response  A:  NMFS  disagrees.  By 
using  the  words  "prevent"  and 
"mitigate"  in  this  provision  of  the  EFH 
regulations.  NMFS'  intent  is  to  give 
Councils  the  flexibility  to  adopt  the 
approach  that  is  most  suitable  to  meet 
the  statutory  obligation  to  minimize 
adverse  fishing  efiiects  on  EFH.  For 
instance,  it  might  be  more  effective  for 
Councils  to  act  to  prevent  particiilarly 
damaging  adverse  effects  rather  than 
allowing  all  types  of  effects  to  occur 
with  some  degree  of  minimization. 

Comment  B:  The  interim  final  rule 
stated  that  Councils  must  minimize  to 
the  extent  practicable  adverse  effects  on 
EFH  from  fishing  if  there  is  evidence 
that  a  fishing  practice  is  having  an 
identifiable  adverse  effect  on  EFH.  Some 
commenters  from  conservation  groups 
were  pleased  that  NMFS  replaced  the 
word  "substantial"  (from  the  proposed 
rule)  with  "identifiable,"  stating  that 
"identifiable"  is  closer  to  the  intent  of 
the  statute  in  terms  of  indicating  the 
threshold  at  which  Coimcils  must  take 
action  to  minimize  adverse  fishing 
efiiscts  to  EFH.  Others  expressed 
concern  that  the  word  "identifiable"  is 


inappropriate  since  this  language  does 
not  appear  in  the  Magnuson-Stevens  Act 
and  may  still  raise  the  threshold  for 
action  above  that  set  by  the  Act. 
Commenters  also  expressed  concern 
that  the  need  to  demonstrate  an 
"identifiable"  adverse  effect  might  lead 
the  Councils  to  inaction.  Furthermore, 
commenters  questioned  the  meaning  of 
the  descriptors  for  the  term 
"identifiable,"  offered  in  both  the 
preamble  to  the  interim  final  nUe  and 
the  draft  technical  guidance  manual, 
that  "identifiable  means  both  more  than 
minimal  and  not  temporary  in  natiue." 
Some  commenters  recommended  that 
the  EFH  regulations  require  Councils  to 
demonstrate  adverse  impacts 
scientifically  and  make  the  specific 
connection  between  adverse  impacts 
and  reduced  stock  productivity  before 
taking  action  to  minimize  these  impacts. 

Response  B:  As  discussed  in  the 
preamble  to  the  interim  final  rule  at  62 
FR  66538,  NMFS'  intent  was  to  provide 
guidance  to  Councils  for  determining 
when  to  act  to  minimize  adverse  fishing 
effects  to  EFH.  Such  action  is  warranted 
to  regulate  fishing  activities  that  reduce 
the  capacity  of  EFH  to  support  managed 
species,  not  fishing  activities  that  result 
in  inconsequential  changes  to  the 
habitat,  hi  response  to  commenters' 
concern  over  the  word  "identifiable"  in 
the  interim  final  rule,  NMFS  modified 
this  section  to  read,  "Councils  must  act 
to  prevent,  mitigate,  or  minimize  any 
adverse  effects  from  fishing,  to  the 
extent  practicable,  if  there  is  evidence 
that  a  fishing  activity  adversely  affects 
EFH  in  a  manner  that  is  more  than 
minimal  and  not  temporary  in  nature"  , 
based  on  the  Councils'  evaluation  of  the 
potential  adverse  effects  of  fishing. 
Temporary  impacts  are  those  that  are 
limited  in  diu-ation  and  that  allow  the 
particular  environment  to  recover 
without  measurable  impact.  Minimal 
impacts  are  those  that  may  result  in 
relatively  small  changes  in  the  affected 
environment  and  insignificant  changes 
in  ecological  functions. 

It  is  not  appropriate  to  require 
definitive  proof  of  a  link  between 
fishing  impacts  to  EFH  and  reduced 
stock  productivity  before  Councils  can 
take  action  to  minimize  adverse  fishing 
impacts  to  EFH  to  the  extent  practicable. 
Such  a  requirement  would  raise  the 
threshold  for  action  above  that  set  by 
the  Magnuson-Stevens  Act.  The  find 
rule  encourages  Councils  to  use  the  best 
available  science  as  well  as  other 
appropriate  information  soiut:es  when 
evaluating  the  impacts  of  fishing 
activities  on  EFH,  and  to  consider 
different  types  of  information  according 
to  its  scientific  rigor. 


Comment  C:  Several  conservation 
groups  criticized  Councils  for  not 
adopting  any  new  measures  to  minimize 
adverse  effects  from  fishing  activities 
and  requested  that  NMFS  require  in  the 
EFH  regulations  that  new  measiu«s  be 
taken  to  comply  with  the  Magnuson- 
Stevens  Act.  Many  of  the  same  groups 
commented  that  NMFS  should  develop 
documentation  requirements  for 
Councils  to  demonstrate  compliance 
with  the  requirement  to  minimize 
adverse  fishing  impacts  to  EFH  to  the 
extent  practicable. 

Response  C:  The  final  rule  clarifies 
that  Councils  should  document 
compliance  with  the  requirement  to 
minimize  to  the  extent  practicable 
adverse  effects  on  EFH  caused  by 
fishing.  When  there  is  evidence  that  a 
fishing  activity  adversely  affects  EFH  in 
a  manner  that  is  more  than  minimal  and 
not  temporary  in  nature.  Councils 
shoiild  identify  in  FMPs  a  range  of 
potential  new  actions  that  coiild  be 
taken  to  address  adverse  effects  on  EFH; 
include  an  analysis  of  the  practicability 
of  potential  new  actions;  and  adopt  any 
new  measures  that  are  necessary  and 
practicable.  However,  new  measures 
may  not  be  necessary  in  all  cases.  The 
final  rule  requires  that  FMPs  explain  the 
reasons  for  Coimcils'  conclusions 
regarding  the  past  and/or  new  actions 
that  minimize  to  the  extent  practicable 
the  adverse  effects  of  fishing  on  EFH. 

Comment  D:  One  commenter 
suggested  that  NMFS  revise  the  EFH 
regulations  to  require  Councils  to  adopt 
framework  measures  to  address  fishing 
impacts. 

Response  Eh  NMFS  disagrees  with 
this  suggestion.  It  is  not  necessary  or 
appropriate  to  add  a  requirement  to  the 
EIFH  regulations  that  Councils  use 
framework  measures  as  the  mechanism 
to  address  fishing  impacts.  Rather, 
Councils  should  decide  which 
administrative  approach  is  most 
appropriate  to  use  to  meet  the 
requirements  of  the  EFH  provisions. 

Comment  E:  Several  conservation 
groups  recommended  that  each  fishing 
activity  be  prohibited  until  it  can  be 
demonstrated  that  the  activity  does  not 
adversely  affect  EFH. 

Response  E:  NMFS  disagrees.  The 
approach  suggested  by  the  commenters 
would  not  be  consistent  with  the 
statutory  requirement  to  minimize 
adverse  effects  on  EFH  "to  the  extent 
practicable"  and  would  have  significant 
adverse  socioeconomic  impacts.  The 
EFH  provisions  of  the  Ma^uson- 
Stevens  Act  and  the  EFH  regulations 
provide  adequate  mechanisms  to 
evaluate  the  effects  of  fishing  activities 
on  EFH  and  ensure  the  minimization  of 
adverse  impacts  on  such  habitat. 
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Comment  F:  Two  conunenters 
recommended  that  NMFS  provide 
clearer  guidance  on  how  to  interpret  the 
term  "practicable"  and  how  Councils 
should  carry  out  practicabilit>'  analyses 
to  comply  with  the  statutory 
requirement  to  minimize  to  the  extent 
practicable  adverse  effects  on  EFH 
caused  by  fishings  Another  commenter 
noted  that  the  phrase  "consistent  with 
national  standard  7"  in  the  section  on 
conducting  practicability  analyses  is 
unnecessary  since  all  actions  must  be 
consistent  with  national  standard  7 
under  the  Magnuson-Stevens  Act. 

Response  F:  The  final  rule  clarifies  the 
guidance  for  considering  practicability. 
The  revised  language  eliminates 
redundancy  and  advises  Councils  to 
consider  long-  and  short-term  costs  and 
benefits  of  potential  management 
measures  to  EFH,  associated  fisheries, 
and  the  nation.  The  final  rule  retains  a 
reference  to  national  standard  7  to 
provide  context  for  the  consideration  of 
the  costs  and  benefits  of  potential 
management  measures. 

Comment  G:  One  commenter 
requested  that  NMFS  reinsert  the  words 
"the  marine  ecosystem"  in  place  of 
"EFH"  in  the  following  passage  from 
§  600.815(a)(3)(iv)  of  the  interim  final 
rule:  "Councils  should  consider 
whether,  and  to  what  extent,  the  fishing 
activity  is  adversely  impacting  EFH..." 
The  commenter  stated  that  the  language 
used  in  the  proposed  rule  was  a  more 
accurate  reflection  of  the  spirit  of  the 
Magnuson-Stevens  Act. 

Response  G:  NMFS  disagrees.  The 
Magnuson-Stevens  Act  requires 
Councils  to  address  the  effects  of  fishing 
on  EFH,  not  on  the  entire  marine 
ecosystem.  The  final  rule  incorporates 
editorial  changes  to  eliminate 
redundancy,  and  therefore  omits 
language  cited  by  the  commenter.  The 
cited  paragraph  appears  at 
§  600.815(a)(2)(iii)  of  the  final  rule. 

Comment  H:  One  commenter 
suggested  that  the  EFH  regulations 
clarify  that  Councils  must  address  the 
effects  of  fishing  covered  under  one 
FMP  on  EFH  covered  under  another 

FMP.  ^     , 

Response  H:  NMFS  agrees.  The  final 
rule  clarifies  that  each  FMP  must 
minimize  to  the  extent  practicable 
adverse  effects  frt>m  fishing  on  EFH, 
•    including  EFH  designated  under  other 
Federal  FMPs.  The  final  rule  also 
clarifies  that  each  FMP  must  contain  an 
evaluation  of  the  potential  adverse 
effects  of  fishing  on  EFH  designated 
under  the  FMP,  including  effects  of  each 
fishing  activity  regulated  under  the  FMP 
or  other  Federal  FMPs. 

Comment  I:  Several  commenters 
recommended  that  NMFS  revise  the 


EFH  regulations  to  indicate  what 
constitutes  grdlinds  for  disapproval  of 
the  portion  of  FMPs  pertaining  to 
minimization  of  fishing  impacts. 

Response  I:  Disapproval  is  warranted 
if  an  FMP  or  amendment  is  not 
consistent  with  the  national  standards, 
other  provisions  of  the  Magnuson- 
Stevens  Act,  or  other  applicable  law. 
The  EFH  regulations  provide  guidance 
on  meeting  the  EFH  requirements  of  the 
Act,  and  failure  to  follow  the  guidance 
may  lead  to  disapproval  or  partial 
approval  of  an  FMP  or  amendment.  It  is 
unnecessary  to  state  the  grounds  for 
disapproval  in  the  regulations. 
Comment  /:  One  commenter 
recommended  that  NMFS  require 
Councils  to  coordinate  with  states  and 
other  authorities  to  provide 
conservation  recommendations  when 
Council-managed  fisheries  adversely 
affect  EFH  outside  Federal  jurisdiction. 

Response  J:  The  Magnuson-Stevens 
Act  does  not  authorize  NMFS  to  require 
Councils  to  coordinate  with  or  provide 
recommendations  to  states  or  other 
authorities,  although  Councils  have 
authority  under  the  Act  to  provide 
recommendations  to  states  regarding 
actions  that  may  affect  the  habitat  of 
species  under  Council  jurisdiction. 
When  Council-managed  fisheries 
adversely  affect  EFH  in  state  waters,  the 
Council  should  coordinate  with  the 
affected  state(s)  when  developing 
management  strategies. 

15.  Comments  on  the  Identification  of 
Specific  Industries  with  Potential 
Adverse  Effects  on  EFH 

Comment  A:  Two  commenters 
thought  that  the  final  rule  should 
identify  specific  industries  that 
adversely  impact  EFH. 

Response  A:  During  the  comment 
period  for  the  proposed  rule,  many 
commenters  objected  to  their  particular 
industries  or  activities  being  highlighted 
as  having  potential  adverse  effects  on 
EFH.  Many  pointed  out  that  non-fishing 
activities  do  not  always  adversely 
impact  fish  habitat.  Some  industries 
pointed  out  that  they  are  involved  in 
restoration  efforts  and  that  some  of  their 
activities  have  been  documented  as 
producing  positive  effects  on  fisheries, 
not  adverse  effects.  In  the  preamble  to 
the  interim  final  rule  at  62  FR  66540, 
NMFS  acknowledged  that  many 
industries  take  certain  actions 
specifically  to  improve  fish  habitat  even 
if  other  activities  conducted  by  the 
industry  may  adversely  affect  fish 
habitat.  Therefore,  the  final  rule  avoids 
singling  out  specific  industries  or 
activities  that  have  the  potential  to 
adversely  affect  EFH. 


Comment  B:  One  port  authority  asked 
NMFS  to  clarif\'  that  "non-water 
dependent  activities,"  as  used  in  the 
interim  final  rule,  excludes  port 
development  and  maintenance 
activities.  The  commenter's  request 
extended  to  other  location-dependent 
activities  such  as  bridge  and  utility/ 
cable-line  installation  and  maintenance. 

Response  B:  Although  NMFS  has 
removed  from  the  regulations  the 
reference  to  specific  non-water 
dependent  activities,  any  Federal  action 
that  may  adversely  affect  EFH  is  subject 
to  consultation  regardless  of  water 
dependency. 

.     Comment  C:  Several  non-fishing 
industry  commenters  asked  NMFS  to 
explain  its  authority  for  asking  the 
Councils  to  identify  non-fishing 
activities,  and  stated  that  the  Magnuson- 
Stevens  Act  appears  only  to  provide 
authority  to  identify  fishing  activities. 

Response  C:  NMFS  addressed  this 
concern  in  the  preamble  to  the  interim 
final  rule  at  62  FR  66539-66540  and 
continues  to  disagree  that  its  authority 
is  limited  to  addressing  fishing 
activities.  One  of  the  stated  purposes  of 
the  Magnuson-Stevens  Act  is  to  promote 
the  protection  of  EFH  through  the 
review  of  projects  conducted  under 
Federal  permits,  licenses,  or  other 
authorities  that  affect,  or  have  the 
potential  to  affect,  such  habitat.  These 
projects  include  non-fishing  activities. 
Section  303(a)(7)  of  the  Magnuson- 
Stevens  Act  requires  FMPs  to  address 
the  effects  of  fishing  on  EFH  and 
identify  other  actions  to  encourage  the 
conservation  and  enhancement  of  EFH. 
The  statute  does  not  limit  these 
measures  to  pertain  only  to  fishing 
activities.  A  necessary  first  step  to 
identifying  conservation  and 
enhancement  measures  is  to  identify 
adverse  effects. 

Comment  D:  One  commenter 
representing  non-fishing  industry 
interests  wanted  the  final  rule  to  require 
that  FMPs  document  actual  adverse 
effects  to  EFH,  rather  than  potential 
adverse  effects. 

Response  [>.  NMFS  disagrees. 
Documentation  of  actual  adverse  effects 
in  most  cases  depends  on  site-specific 
factors,  whereas  the  intent  of  this 
portion  of  the  rule  is  to  identify  the 
types  of  activities  that  can  commonly 
cause  adverse  effects.  The  final  ryle 
omits  language  stating  that  FMPs  must 
identify  activities  that  "have  the 
potential  to  adversely  affect  EFH"  and 
instead  says  that  FMPs  must  identify 
activities  "that  may  adversely  affect 
EFH."  This  change  will  make  the 
standard  for  identifying  threats  to  EFH 
consistent  with  the  standard  for  actions 
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that  require  consultation  under  section 
305(b)(2)of  the  Magnuson-Stevens  Act. 

16.  Comments  on  Cumulative  Impacts 
Analysis 

Comment  A:  Many  conunenters, 
primarily  environmental  oiganizations 
and  some  individual  commenters, 
wanted  the  final  rule  to  mandate  that 
the  FMPs  contain  a  cumulative  impacts 
analysis  of  fishing  and  non-fishing 
activities  on  EFH. 

Response  A:  NNfFS  agrees  that  FMPs 
should  provide  an  analysis  of 
cumulative  impacts,  but  does  not  agree 
that  such  an  analysis  should  be 
mandatory.  The  final  rule  clarifies  that, 
to  the  extent  feasible  and  practicable, 
FMPs  should  analyze  how  the 
cumiilative  impact  of  fishing  and  non- 
fishing  activities  influence  the  function 
of  EFH  on  an  ecosystem  or  watershed 
scale. 

Comment  B:  Conunenters 
representing  non-fishing  interests  asked 
that  ciunulative  impact  analysis 
concentrate  on  a  more  clearly  defined 
and  focused  group  of  watershed 
activities.  The  commenters  also  wanted 
to  know  what  time  period  the 
cumulative  impact  analysis  should 
address  and  why  cumulative  risk 
assessments  would  be  conducted  at  all, 
since  they  are  likely  to  be  time 
consuming  and  expensive. 

Response  B:  NNQ^S  has  clarified  the 
cumulative  impacts  analysis  language  in 
the  final  rule.  A  cumulative  impacts 
analysis  is  intended  to  evaluate  the 
effect  on  EFH  of  impacts  occurring 
within  a  watershed  or  marine  ecosystem 
that  may  result  from  individually  minor 
but  collectively  significant  actions.  It 
should  consider  the  effects  of  all  actions 
that  affect  the  quantity  and/or  quality  of 
EFH  spanning  a  time  frame  deemed 
appropriate  by  the  Councils.  The 
resulting  analysis  will  improve  NMFS' 
and  the  Councils'  ability  to  examine 
actions  within  a  watershed  or  marine 
ecosystem  that  adversely  affect  EFH  and 
will  highlight  the  potential  for  future 
concerns.  The  fined  rule  retains  language 
stating  that  the  FMPs  should  contain 
such  an  analysis  to  the  extent  feasible 
and  practicable. 

Comment  C:  One  commenter 
requested  that  the  word  "minor"  be 
removed  from  the  description  of  what 
can  cause  cumiilative  impacts  from 
§  600.815(a)(6)  of  the  interim  final  rule. 

Response  C:  NMFS  disagrees.  The 
intent  of  a  cumulative  impacts  analysis 
is  to  address  potential  effects  of  actions 
that  may  appear  minor  individually,  yet 
have  more  serious  consequences  when 
viewed  in  the  aggregate.  Thus,  the  final 
rule  retains  language  stating  that 
cumidative  impacts  can  result  from 


individually  minor,  but  collectively 
significant  actions  taking^lace  over  a 
period  of  time. 

Comment  D:  One  commenter  stated 
that  the  final  rule  should  require  the 
Councils  to  gather  data  to  analyze 
ciunulative  impacts  and  that  the 
quantity  and  quality  of  data  shotdd 
guide  the  conclusions  on  cumulative 
impacts.  The  commenter  also  wanted 
the  FMPs  to  indicate  which  impacts  are 
supported  by  data. 

Response  D:  National  standard  2 
requires  that  all  conservation  and 
management  measures,  including  those 
that  arise  from  a  cumulative  impacts 
analysis,  be  based  upon  the  best 
scientific  information  available.  NMFS 
agrees  that  the  quantity  and  quality  of 
available  data  should  guide  Coimcils' 
conclusions  on  cumulative  impacts, 
although  Councils  should  also  consider 
that  ciunulative  impacts  may  not  be 
easily  discemable  from  available  data. 

17.  Comments  on  the  Guidance  for 
Identifying  Actions  to  Encourage  the 
Conservation  and  Enhancement  of  EFH 

Comment  A:  Two  commenters 
addressed  the  guidance  for  general 
conservation  and  enhancement 
recommendations  found  in 
§  600.815(a)(7)(ii)  of  the  interim  final 
role.  One  of  the  commenters  focused  on 
the  statement  that  "Activities  that  may 
result  in  significant  adverse  effect  on 
EFH  should  be  avoided  where  less 
environmentally  harmful  alternatives 
are  available."  The  commenter 
questioned  the  use  of  the  term 
"significant"  here  as  opposed  to 
"identifiable"  in  §  600.815(a)(3)  of  the 
interim  final  rule  and  said  that  NMFS 
appears  to  be  condoning  an  increased 
level  of  habitat  distuirbance  for  non- 
fishing  activities.  The  commenter  also 
suggested  replacing  "should  be 
avoided"  with  "will  be  avoided"  in  this 
sentence.  Another  commenter, 
representing  non-fishing  interests, 
wanted  NMFS  to  delete  the  reference  to 
"protecting"  EFH  in  this  portion  of  the 
regulations. 

Response  A:  In  the  final  rule  NMFS 
deleted  a  large  portion  of  the  section 
entitled  "Conservation  and 
enhancement"  that  appeared  in  the 
interim  final  rule  at  §  600.815(a)(7), 
including  the  language  referenced  by 
the  conunenters.  The  deleted  paragraphs 
contained  general  recommendations  and 
options  for  EFH  conservation  and 
enhancement  to  assist  Councils  in 
developing  the  required  provision  of 
FMPs  discussing  measures  to  conserve 
and  enhance  EFH.  However,  NMFS 
determined  that  such  general 
recommendations  do  not  need  to  be 
codified  in  regulations  and  that 


including  this  information  in  the  final 
rule  could  lead  to  confusion  since  the 
general  recommendation  might  not 
apply  equally  in  all  areas.  The 
shortened  section  dealing  with 
conservation  and  enhancement 
recommendations  appears  in  the  final 
rule  at  §  600.815(a)(6). 

Comment  B:  One  conunenter  wanted 
NMFS  to  clarify  that  habitat  creation 
should  be  reserved  for  mitigating  habitat 
losses  or  restoring  native  fish 
populations  and  should  not  alter  natvual 
habitats. 

Response  B:  As  discussed  above,  the 
rule  no  longer  contains  any  general 
recommendations  for  habitat  creation  or 
other  methods  to  conserve  and  enhance 
EFH.  Conservation  and  enhancement 
recommendations  in  FMPs  must  include 
options  to  avoid,  minimize,  or 
compensate  for  adverse  effects  to  EFH. 
If  appropriate,  habitat  creation  may  be  a 
means  of  compensating  for  lost  or 
degraded  habitat.  However,  converting 
naturally  functioning  systems  to  another 
type  of  habitat  warrants  justification 
within  an  ecosystem  context. 

Comment  C:  One  state  commenter 
asked  for  clarification  on  how  the 
Councils  will  evaluate  the  effectiveness 
of  each  recommended  mitigation 
measure  (i.e.,  conservation  and 
enhancement  option).  The  commenter 
asked  that  the  FMPs  include  feedback 
mechanisms  to  assess  the  effectiveness 
of,  and  establish  a  monitoring  program 
for,  recommended  mitigation  measures. 

Response  C:  The  final  rule  does  not 
require  Councils  to  evaluate  the 
effectiveness  of  each  recommendation 
in  FMPs  for  EFH  conservation  and 
enhancement.  Coimcil 
recommendations,  however,  should  be 
based  on  the  best  scientific  information 
available.  NMFS  and  Councils  may 
suggest  monitoring  requirements  or 
other  appropriate  measiu-es  in  their 
recommendations  on  state  and  Federal 
agency  actions  imder  sections  305(b)(3) 
and  (4)  of  the  Magnuson-Stevens  Act. 

Comment  D:  One  commenter 
representing  non-fishing  interests 
wanted  NMFS  to  delete  the 
requirements  of  §  600.815(a)(5)  of  the 
interim  final  rule  that  require  Councils 
to  identify  non-fishing  activities  that 
may  adversely  affect  EFH.  Several 
commenters  representing  non-fishing 
interests  wanted  NMFS  to  delete  the 
language  in  §  600.815(a)(7)(i)  of  the 
interim  final  rule  that  refers  to 
conservation  and  enhancement 
measures  for  non-fishing  activities.  The 
commenters  thought  that  the  language 
addressing  non-fishing  activities 
exceeded  the  statutory  authority  of  the 
Magnuson-Stevens  Act  and  should  be 
limited  to  fishing  activities.  The 
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commenters  also  stated  that  since  the 
rule  does  not  require  listing 
conservation  and  enhancement 
recommendations  for  fishing  activities, 
then  it  cannot  do  so  for  non-fishing 
activities. 

Response  !>.  NMFS  disagrees  and 
maintains  that  it  has  statutory  authority 
to  address  non-fishing  activities.  NMFS 
has  clarified  the  language  in  the  final 
rule  that  discusses  the  identification  of 
non-fishing  activities  that  may  adversely 
affect  EFH  in  §  600.815(a)(4)  and 
conservation  and  enhancement 
recommendations  in  §  600.815(a)(6),  but 
these  modifications  did  not  change  the 
substantive  requirements  of  the  rule. 
One  stated  piupose  of  the  Magnuson- 
Stevens  Act  is  to  promote  the  protection 
of  EFH  through  the  review  of  projects 
conducted  under  Federal  permits, 
licenses,  or  other  authorities  that  affect, 
or  have  the  potential  to  affect,  such 
habitat.  These  projects  include  non- 
fishing  activities.  Section  303(a)(7)  of 
the  Magnuson-Stevens  Act  requires 
FMPs  to  address  the  effects  of  fishing  on 
EFH  and  identify  other  actions  to 
encourage  the  conservation  and 
enhancement  of  EFH.  The  statute  does 
not  limit  these  measiues  to  fishing 
activities  only.  Likewise,  section 
305(b)(2)  of  the  Magnuson-Stevens  Act 
requires  consultation  for  any  federal 
action  that  may  adversely  affect  EFH 
regardless  of  whether  it  is  a  fishing  or 
non-fishing  activity. 

Comment  E:  Several  non-fishing 
interests  wanted  the  final  rule  to  require 
the  Councils  to  report  on  current 
conservation  and  enhancement 
practices  and  use  data  to  identify  how 
further  conservation  and  enhancement 
of  EFH  is  possible  with  additional 
measures.  One  commenter  said  that 
FMPs  should  document  existing 
conservation  measures  before 
recommending  new  measures. 

Response  E:  Coimcils  must 
recommend  appropriate  measures  for 
conservation  and  enhancement  of  EFH. 
These  measures  may  include  new 
recommendations  or  existing,  routine 
practices  of  industry  or  other 
organizations  that  minimize  potential 
harm  to  fish  habitat.  All  Council 
recommendations  should  be  based  on 
the  best  scientific  information  available. 

Comment  F:  A  port  authority  asked 
that  the  Councils  be  required  to 
consider  the  economic  impacts  to  non- 
fishing  maritime  interests  of  making 
recommendations  for  minimizing 
adverse  effects  to  EFH.  The  conunenter 
pointed  out  that  the  rule  requires  the 
Coimcils  to  consider  whether  it  is 
practicable  to  recommend  conditions  to 
minimize  adverse  effects  from  fishing. 
Given  the  economic  importance  of 


ports,  the  commenter  thought  that  the 
Coimcils  should  apply  the  same 
standard  of  practicability  to  other 
recommendations  for  minimizing 
adverse  effects  to  EFH  from  port 
maintenance  and  development 
activities. 

Response  F:  As  explained  in  the 
preamble  to  the  interim  final  rule  at  62 
FR  66540,  non-fishing  and  fishing 
impacts  are  held  to  different  standards 
in  the  EFH  regulations  because  of 
differences  in  the  applicable  provisions 
of  the  Magnuson-Stevens  Act.  Section 
303(a)(7)  of  the  Magnuson-Stevens  Act 
requires  that  FMPs  minimize  effects  of 
fishing  on  EFH  to  the  extent  practicable, 
and  NMFS  and  the  Councils  manage 
fishing  activities  through  regulations 
that  must  consider  costs  and  benefits  of 
required  management  measures.  The 
requirement  in  Section  303(a)(7)  of  the 
Magnuson-Stevens  Act  for  Councils  to 
recommend  conservation  and 
enhancement  measures  for  non-fishing 
activities  does  not  mention 
practicability,  and  it  is  the 
responsibility  of  the  agencies  with 
relevant  jmisdiction  to  determine 
whether  it  is  practicable  to  implement 
Council  recommendations. 
Nevertheless,  Council  recommendations 
should  be  reasonable. 

18.  Comments  on  Habitat  Areas  of 
Particular  Concern 

Comment  A:  Some  commenters 
requested  that  NMFS  delete  all 
references  to  Habitat  Areas  of  Particular 
Concern  (HAPCs),  saying  that  in 
encouraging  Councils  to  designate 
HAPCs,  NMFS  is  going  beyond  the 
scope  of  the  EFH  provisions  since  the 
Magnuson-Stevens  Act  does  not 
specifically  authorize  the  development 
of  a  subset  of  habitat  within  EFH.  One 
commenter  asked  NMFS  to  clarify  how 
the  designation  of  HAPCs  will  be  used 
to  protect  EFH,  and  specifically,  how  it 
will  affect  implementation  of  the 
consultation  process.  Other  commenters 
urged  NMFS  to  require  Councils  to 
designate  HAPCs  for  all  sptcies  and  to 
hold  HAPCs  to  a  higher  standard  of 
protection. 

Response  A:  NMFS  disagrees  that 
development  of  HAPCs  as  a  subset  of 
EFH  goes  beyond  the  scope  of  the 
Magnuson-Stevens  Act.  The  statutory 
definition  of  EFH  is  broad, 
encompassing  all  habitat  necessary  for 
fish  to  carry  out  their  basic  life 
functions.  HAPCs  provide  a  mechanism 
ta  acknowledge  areas  where  more  is 
known  about  the  ecological  function 
and/or  vulnerability  of  portions  of  EFH. 

The  designation  of  HAPCs  is  a 
valuable  way  to  highlight  priority  areas 
within  EFH  for  conservation  and 


management.  For  example,  a  General 
Concurrence  that  is  proposed  for  actions 
affecting  HAPCs  should  be  subject  to  a 
higher  level  of  scrutiny  than  a  General 
Concurrence  not  affecting  HAPCs. 
Proposed  fishing  activities  that  might 
threaten  HAPCs  may  likewise  receive  a 
higher  level  of  scrutiny.  NMFS  has  no 
authority  to  regulate  activities  other 
than  fishing  that  may  adversely  affect 
EFH  or  HAPCs.  so  NMFS  cannot  impose 
protective  measures  for  HAPCs  through 
the  consultation  process.  However, 
NMFS  may  recommend  such  measures 
to  the  applicable  Federal  or  state  action 
agency. 

NMFS  cannot  require  Councils  to 
designate  HAPCs.  Any  higher  degree  of 
protection  for  areas  designated  as 
HAPCs  would  result  from  having  more 
available  information  about  the  function 
or  sensitivity  of  the  habitat,  or  the 
human-induced  threats  to  the  habitat, 
which  may  justify  more  stringent  or 
precautionary  management  approaches. 

Comment  B:  Some  commenters 
recommended  that  the  EFH  regulations 
be  revised  to  direct  Councils  to  use 
HAPCs  as  the  principal  means  to  meet 
the  requirements  of  the  EFH  provisions. 

Response  B:  While  HAPCs  help  to 
focus  EFH  conservation  priorities, 
HAPCs  are  localized  areas  that  are 
especially  vulnerable  or  ecologically 
important.  Healthy  populations  of  fish 
require  not  only  these  relatively  small 
habitats,  but  also  other  suitable  areas 
that  provide  necessary  habitat  functions 
to  support  larger  numbers  of  fish. 
HAPCs  can  highlight  valuable  and/or 
vulnerable  habitats,  but  alone  are  not 
intended  to  comprise  the  areas 
necessary  to  support  healthy  stocks  of 
fish  throughout  all  of  their  life  stages. 

Comment  C:  One  commenter 
requested  that  NMFS  add  a  provision  to 
the  EFH  regulations  to  allow 
stakeholders  to  petition  NMFS  to 
designate  HAPCs. 

Response  C:  It  is  not  appropriate  to 
add  an  HAPC  petitioning  provision  to 
the  rule,  because  HAPCs  should  be 
proposed  through  the  Council  process. 
NMFS  encourages  interested  parties  to 
participate  in  the  identification  of 
HAPCs  through  the  Council  process. 
Council  meetings  occur  regularly 
throughout  the  year  and  are  open  to  the 

public. 

Comment  !>.  The  interim  final  rule 
listed  four  criteria  for  identifying 
HAPCs.  One  commenter  requested  that 
NMFS  change  the  term  "criteria"  to 
more  accurately  reflect  that  the  four 
items  are  "considerations." 

Response  D:  NMFS  agrees  and  has 
changed  "criteria"  to  "considerations." 

Comment  E:  One  commenter 
requested  that  NMFS  revise  the  first 
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consideration  for  HAPCs  to  distinguish 
between  current  and  historical 
importance  of  ecological  function 
provided  by  a  particular  habitat.  The 
commenter  also  noted  that  this 
consideration  should  be  expanded  to 
include  a  determination  as  to  whether 
the  area  in  question  serves  more  than 
one  ecological  function. 

Response  E:  NMFS  disagrees  that  a 
revision  to  this  portion  of  the  rule  is 
necessary.  The  HAPC  consideration 
regarding  ecological  importance  may 
include  both  currently  and  historically 
important  areas,  provided  that 
restoration  of  historic  habitat  functions 
is  technologically  and  economically 
feasible.  Additionally,  Councils  have 
flexibility  to  identify  areas  as  HAPC  that 
provide  one  or  more  important 
ecological  functions. 

Comment  F:  One  commenter 
requested  that  NMFS  define  the  word 
"rarity"  in  the  fourth  consideration  for 
HAPC  designation. 

Response  F:  The  fourth  consideration 
for  HAPC  designation  is  the  rarity  of  the 
habitat  type.  NMFS  disagrees  that  a 
definition  of  "rarity"  in  the  rule  is 
needed,  but  suggests  that  Councils 
consider  as  rare  those  habitats  that  are 
less  common  than  other  habitats  in  a 
particular  geographic  area.   ' 

Comment  G:  One  commenter 
recommended  that  the  EFH  regiUations 
be  revised  to  require  Councils  to  address 
all  four  HAPC  considerations  to 
designate  an  area  as  an  HAPC. 

Response  G:  NMFS  disagrees. 
Coimcils  may  designate  HAPCs  based 
on  one  or  more  of  the  four  specified 
considerations,  because  any  one  of  the 
considerations  may  provide  sufficient 
basis  for  distinguishing  a  subset  of  EFH 
from  the  remainder  of  EFH. 

Comment  H:  One  commenter 
recommended  that  the  EFH  regidations 
be  revised  to  require  Councils  to  use 
information  sources  that  meet  a  high 
scientific  standard  to  designate  HAPCs. 

Response  H:  National  standard  2 
states  that  conservation  and 
management  measures  shall  be  based 
upon  the  best  scientific  information 
available.  This  standard  applies  to  all 
fishery  management  actions,  including 
HAPC  designation,  and  the  final  rule 
reemphasizes  this  point.  Section 
600.815(a)(l)(ii)(B)  states,  "Councils 
should  obtain  information  to  describe 
and  identify  EFH  from  the  best  available 
sources,  including  peer-reviewed 
literature,  unpublished  scientific 
reports,  data  files  of  goverrunent 
resource  agencies,  fisheries  landing 
reports,  and  other  sources  of 
information."  The  final  rule  further 
clarifies  that  Councils  should  consider 
different  types  of  information  according 


to  its  scientific  rigor.  Since  HAPCs  are 
a  subset  of  EFH,  the  same  standard 
applies  to  HAPC  designation. 

Comment  I:  One  Council  requested 
that  NMFS  rename  HAPCs  "EFH- 
HAPCs"  to  distinguish  them  from 
HAPCs  identified  by  the  Council  prior 
to  enactment  of  the  EFH  provisions  of 
the  Magnuson-Stevens  Act. 

Response  I:  The  final  rule  does  not 
change  the  terminology  for  HAPCs 
because  doing  so  would  likely  resiUt  in 
unnecessary  confusion.  Coimcils  had 
the  ability  to  identify  particularly 
important  habitat  areas  prior  to  the 
development  of  the  EFH  regulations, 
and  may  now  identify  such  areas  in  the 
context  of  EFH.  If  a  Council  chooses  to 
refer  to  HAPCs  identified  under  the  EFH 
regulations  as  "EFH-HAPCs,"  it  may  do 
so.  NMFS  encourages  the  Councils  to 
determine  whether  their  previous 
identification  of  important  habitats 
should  be  designated  as  HAPCs  under 
the  final  rule. 

Comment  /:  One  commenter 
questioned  why  the  draft  technical 
guidance  manual  would  not  be 
reopened  for  public  review  and 
comment  given  that  it  elaborates  on  the 
considerations  on  which  to  base  HAPC 
designations. 

Response  J:  The  rationale  for  not 
soliciting  additional  public  comment  on 
the  guidance  is  discussed  in  the 
preamble  to  the  interim  final  nde  at  62 
FR  66532.  The  draft  technical  guidance 
will  be  superseded  with  appropriate 
guidance  for  the  final  rule. 

Comment  K:  One  Council  stated  that 
all  mid-Atlantic  estuaries  should  be 
considered  as  HAPCs  because  they 
function  as  spawning  grounds  and/or 
niusery  areas  for  many  memaged 
species. 

Response  K:  The  rule  allows  Councils 
to  designate  HAPCs  in  FMPs  based  on 
the  ecological  importance  of  an  area  of 
EFH,  its  sensitivity  to  anthropogenic 
degradation,  whether  it  is  or  will  be 
subject  to  stress  from  development,  or 
its  rarity.  The  commenting  Council  may 
designate  HAPCs  as  appropriate  using 
these  guidelines. 

19.  Comments  on  New  FMPs,  FMP 
Amendments,  and  Updates 

Comment:  A  Council  suggested  that 
the  final  rule  encourage  updating  the 
EFH  information  in  FMPs  whenever 
better  information  becomes  available, 
rather  than  just  once  every  five  years. 
Several  conservation  groups  commented 
that  the  regidations  should  require  that 
new  FMPs  and  modifications  to  existing 
FMPs  continue  to  comply  with  the  EFH 
requirements  of  section  303(a)(7)  of  the 
Magnuson-Stevens  Act.  Another 
commenter  asked  for  clarification  of 


what  constitutes  new  information 
worthy  of  updating  the  EFH  portions  of 
an  FNff.  The  same  commenter 
recommended  that  NMFS  amend  the 
regulations  regarding  Stock  Assessment 
and  Fishery  Evaluation  (SAFE)  reports 
at  50  CFR  600.315(e)  to  require  the 
inclusion  of  EFH  information,  rather 
than  keeping  such  information  optional 
as  in  the  current  regulations. 

Response:  NMFS  agrees  that  the  EFH 
components  of  FMPs  should  be  revised 
as  warranted  based  on  available 
pertinent  information.  The  final  rule 
clarifies  this  point  and  encourages 
Councils  to  outline  the  procedure!?  that 
will  be  used  to  review  and  update  EFH 
information.  The  final  rule  also  explains 
some  of  the  types  of  information  that 
Councils  should  review.  The  final  rule 
does  not  establish  a  threshold  level  of 
information  that  should  prompt 
revisions  to  an  FMP  because  such 
decisions  are  best  made  on  a  case-by- 
case  basis.  Regarding  SAFE  reports,  the 
regulations  describing  these  reports  do 
not  list  mandatory  contents,  but  list 
information  that  "should"  or  "may"  be 
included.  NMFS  does  not  intend  to 
make  EFH  information  a  required  part  of 
SAFE  reports  since  Councils  should  be 
able  to  report  on  their  review  of  EFH 
information  using  other  means  if 
appropriate. 

20.  Comments  on  Development  and 
Review  of  NMFS  EFH  Recommendations 
to  Councils 

Comment:  One  commenter  said  that 
in  NMFS'  recommendations  to  Councils 
regarding  the  EFH  components  of  FMPs, 
NMFS  should  include  a  description  of 
the  extent  and  quality  of  the  best 
available  scientific  information. 

Response:  NMFS'  recommendations 
to  Councils  imder  §  600.815(c)  may  take 
one  of  two  forms:  suggestions  for  the 
EFH  components  of  an  FMP  that 
precede  a  Coimcil's  development  of  a 
draft  EFH  document,  or  a  technical  and  - 
policy  review  of  a  draft  EFH  dociunent 
prepared  by  a  Council.  In  cases  where 
N\ffS'  recommendations  precede  a 
Council's  development  of  a  draft  EFH 
document,  the  recommendations 
typically  will  include  a  review  of  the 
best  available  science.  In  cases  where 
the  recommendations  constitute  a 
review  of  a  draft  Council  document,  it 
may  not  be  necessary  for  the 
recommendations  to  describe  the 
available  science  if  that  information  is 
summarized  adequately  in  the  Council's 
dociunent.  Therefore,  die  final  rule  does 
not  contain  language  specifying  that 
NMFS'  recommendations  should 
address  the  extent  and  quality  of  the 
best  available  scientific  information. 
Nevertheless,  national  standard  2 
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requires  fishery  management  measures 
to  be  based  upon  the  best  scientific 
information  available. 

21.  Comments  on  the  Effect  of  EFH 
Designations  on  other  Agencies  and 
Other  Uses  of  Aquatic  Areas 

Comment  A:  One  commenter 
requested  that  NMFS  delete  reference  to 
the  word  "state"  in  the  sentence  in 
§  600.905(a)  of  the  EFH  regulations  that 
reads,  "The  purpose  of  these  procedures 
is  to  promote  the  protection  of  EFH  in 
the  review  of  Federal  and  state  actions 
that  may  adversely  affect  EFH."  The 
commenter  said  that  use  of  the  word 
"state"  is  inappropriate  since  the 
Magnuson-Stevens  Act  only  applies  to 
the  review  of  Federal  actions. 

Response  A:  NMFS  disagrees. 
References  to  state  actions  is 
appropriate  in  this  case  since  sections 
305(b)(3)  and  (4)  of  the  Magnuson- 
Stevens  Act  include  provisions  for 
NMFS  and  Councils  to  provide 
recommendations  to  state  agencies  on 
actions  that  could  harm  EFH. 

Comment  B:  One  commenter 
suggested  that  NMFS  defer  to  the  U.S. 
Army  Corps  of  Engineers  on  matters 
related  to  dredging  and  contaminated 
dredged  material. 

Response  B:  NMFS  has  coordinated 
extensively  with  the  Corps  of  Engineers 
on  matters  related  to  dredging  and 
dredged  material  disposal  and  will 
continue  to  do  so  in  the  future. 
However,  the  Corps  must  consult  with 
NMFS  regarding  its  actions  that  may 
adversely  affect  EFH,  and  NMFS  must 
provide  EFH  Conservation 
Recommendations  on  actions  that 
would  adversely  affect  EFH.  NMFS  and 
the  Corps  may  in  some  cases  disagree 
about  potential  impacts  to  EFH  or 
appropriate  measures  to  avoid, 
minimize,  or  offset  such  impacts. 

Comment  C:  One  commenter 
requested  that  NMFS  clarify  that  owners 
of  structures  designated  as  EFH  are  not 
required  to  maintain  them  for  the  sole 
purpose  of  providing  EFH. 

Response  C:  NMFS  does  not  have  the 
authority  to  require  owners  of  structures 
designated  as  EFH  to  maintain  them  as 
EFH. 

Comment  D:  One  commenter  opposed 
designation  of  heavily  industrialized 
areas,  such  as  active  ports,  as  EFH, 
•  stating  that  EFH  designation  would  be 
in  direct  conflict  with  the  purpose  of 
such  areas. 

Response  D:  The  Magnuson-Stevens 
Act  requires  Councils  to  identify  as  EFH 
those  waters  and  substrate  necessary  to 
fish  for  spawning,  breeding,  feeding,  or 
growrth  to  maturity,  regardless  of 
whether  those  habitats  occur  in  an 
industrialized  area.  NMFS  disagrees  that 


EFH  designation  is  necessarily  in 
conflict  with  heavily  industrialized 
areas,  since  many  active  ports  and  other 
industrial  areas  continue  to  provide 
useful  habitat  for  managed  species. 

Comment  E:  Several  commenters 
expressed  concern  that  EFH 
designations  would  affect  the  rights  of 
■private  landowners. 

Response  E:  NMFS  addressed  this 
concern  in  the  preamble  to  the  interim 
final  rule  at  62  FR  66535.  and  the 
response  remains  the  same.  EFH 
designation  has  no  effect  on  the  rights 
of  private  landowners. 

Comment  F:  One  commenter 
recommended  that  the  EFH 
identification  process  should  recognize 
existing  treaties,  statutes,  compacts, 
decrees,  and  other  laws  and  regulations 
that  apply  to  areas  under  consideration 
for  EFH  designation  so  that  the  public 
is  aware  that  EFH  identification  does 
not  supersede  other  existing  laws, 
interests,  rights,  or  jurisdictions 

Response  F:  NMFS  agrees  that  the 
identification  of  EFH  in  an  area  and  any 
applicable  regulations  do  not  supersede 
the  regulations,  rights,  interests,  or 
jurisdictions  .that  pertain  to  such  an  area 
under  treaties,  compacts,  decrees,  and 
other  laws. 

Comment  G:  One  commenter 
requested  that  NMFS  add  language  to 
the  rule  to  recognize  that  non-fishing 
activities  provide  important  economic 
and  security  benefits  to  the  nation.  The 
commenter  suggested  that  NMFS  direct 
the  Councils  to  seek  ways  to  provide  for 
these  activities  while  conserving  EFH. 

Response  G:  NMFS  recognizes  the 
value  and  contributions  of  non-fishing 
activities  to  the  general  public,  but 
disagrees  with  the  suggestion.  NMFS 
and  Councils  have  authority  under  the 
Magnuson-Stevens  Act  to  provide 
recommendations  to  Federal  and  state 
agencies  to  minimize  the  adverse  effects 
of  non-fishing  activities  on  EFH.  It 
would  be  inappropriate  to  include  in 
the  EFH  regulations  a  requirement  for 
Council  or  NMFS  positions  on  non- 
fishing  activities  to  balance  competing 
public  interest  factors.  Council  and 
NMFS  recommendations  on  non-fishing 
activities  under  the  Magnuson-Stevens 
Act  are  non-binding  and  are  intended  to 
address  effects  on  EFH  and  fishery 
resources.  Action  agencies  must 
consider  the  overall  public  interest, 
including  the  public  benefits  of  the 
proposed  action,  when  deciding 
whether  to  adopt  these 
recommendations. 


22.  Comtnents  on  the  Authority  to  Issue 
Regulations  Regarding  EFH 
Coordination,  Consultation,  and 
Recommendations 

Comment  A:  A  number  of  non-fishing 
industry  groups  questioned  NMFS' 
authority  to  establish  procedures  by 
regulation  for  the  EFH  coordination, 
consultation,  and  recommendation 
process.  These  commenters  questioned 
the  need  for  such  procedures  and 
asserted  that  the  Magnuson-Stevens  Act 
does  not  authorize  NMFS  to  establish 
requirements  for  other  agencies  as  part 
of  the  EFH  consultation  process. 

Response  A:  NMFS  addressed  similar 
comments  in  the  preamble  to  the 
interim  final  rule  at  62  FR  66542,  and 
continues  to  maintain  that  it  has  the 
authority  to  issue  regulations  to 
implement  the  EFH  coordination, 
consultation,  and  recommendation 
requirements  of  the  Magnuson-Stevens 
Act.  Section  305(d)  of  the  Magnuson- 
Stevens  Act  confers  upon  the  Secretary 
the  authority  to  promulgate  such 
regulations  as  may  be  necessary  to  carry 
out  any  provision  of  the  Act. 
Regulations  are  necessary  to  implement 
Sections  305(b)(1)(D)  and  305(b)(2)-(4) 
of  the  Magnuson-Stevens  Act  so  that  all 
affected  parties  will  understand  the 
Secretary's  interpretation  of  these 
sections  of  the  Act  and  the  processes 
and  information  needs  associated  with 
carrying  out  the  specific  statutory' 
requirements.  Without  such  regulations, 
there  likely  would  be  considerable 
confusion,  inconsistency,  and 
inefficiency  amongst  Federal  agencies, 
state  agencies.  Councils,  and  NMFS 
regarding  the  implementation  of  these 
sections  of  the  Act. 

Comment  B:  Several  non-fishing 
industrv'  groups  identified  specific 
provisions  of  the  interim  final  rule  that 
they  believed  illustrate  that  NMFS  has 
exceeded  its  authority.  With  regard  to 
the  preparation  of  EFH  Assessments, 
some  commenters  said  that  the 
Magnuson-Stevens  Act  gives  NMFS  no 
authority  to  require  other  agencies  to 
provide  specific  information  or 
otherwise  prescribe  how  they  should 
consult  with  NMFS  regarding  EFH. 
Some  commenters  felt  that  EFH 
consultations  can  be  addressed  through 
existing  environmental  review  processes 
under  other  laws  (such  as  the  National 
Environmental  Policy  Act)  with  no 
additional  EFH-specific  information. 
Some  commenters  said  that  the 
requirement  for  a  finding  by  NMFS  is 
not  authorized  by  the  Magnuson- 
Stevens  Act  and  should  not  be 
necessary  before  an  existing 
environmental  review  process  can  be 
used  for  EFH  consultations.  Others  said 
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that  it  is  inappropriate  for  NMFS  to 
suggest  time  frames  that  Federal 
agencies  should  follow  as  part  of  the 
EFH  consultation  process.  A  few 
commenters  said  NMFS  has  no 
authority  to  require  other  agencies  to 
use  the  best  scientific  information 
available  regarding  potential  adverse 
effects  of  an  action  on  EFH,  suggesting 
that  action  agencies  rday  simply  notify 
NMFS  of  proposed  actions  and  leave  the 
evaluation  to  NMFS. 

Response  B:  Subpart  K  of  the 
regulations  details  the  procedures  and 
information  determined  by  the  Secretary 
to  be  necessary  to  carry  out  the  specific 
requirements  of  Sections  305(b)(1)(D) 
and  305(b)(2)-(4)  of  the  Magnuson- 
Stevens  Act  in  an  efficient  and  effective 
manner.  As  noted  in  the  preamble  to  the 
interim  final  rule  at  62  FR  66542. 
information  in  an  EFH  Assessment  is 
necessary  to  enable  NMFS  to  fulfill  its 
statutory  requirement  to  jMrovide  EFH 
Conservation  Recommendations  to 
Federal  agencies.  This  cooperative 
exchange  of  information  and 
recommendations  between  NMFS  and 
Federal  agencies  is  vital  for  effective 
consultation  regarding  actions  that  may 
adversely  affect  EFH,  and  is  inherent  in 
the  requirement  for  Federal  agencies  to 
consult  with  NMFS. 

The  Magnuson-Stevens  Act  does  not 
provide  for  an  exemption  from  EFH 
consultations  if  another  environmental 
review  is  required  for  an  action,  and 
other  environmental  reviews  generally 
do  not  address  specific  habitat 
considerations  for  managed  species  of 
fish  and  shellfish.  However,  NMFS 
encourages  Federal  agencies  to  combine 
EFH  consultations  with  other 
environmental  reviews.  When  Federal 
agencies  choose  this  approach  to  EFH 
consxiltation,  the  regulations  require  a 
finding  by  NMFS  that  the  selected 
process  provides  specific  EFH-related 
information  in  a  timely  way.  A  finding 
is  necessary  to  ensiwe  that  consultations 
are  implemented  effectively  and 
efficiently.  It  is  appropriate  for  NMFS  to 
require  the  EFH  Assessment  information 
and  a  finding  because  otherwise 
consultations  using  different 
environmental  review  processes  might 
not  fulfill  the  requirements  of  Section 
305(b)(2)  of  the  Magnuson-Stevens  Act. 

The  final  rule  continues  to  provide 
time  frames  for  abbreviated  and 
expanded  consultation,  and  continues 
to  include  language  allowing  NMFS  and 
a  Federal  action  agency  to  agree  to  use 
a  compressed  schedule  in  cases  where 
shorter  time  frames  are  appropriate.  The 
inclusion  of  time  frames  in  the 
regulations  helps  to  make  consultations 
efficient,  and  NMFS  recognizes  the  need 
to  be  flexible  when  consultation  using 


those  time  frames  is  not  practicable  for 
other  agencies. 

Regarding  the  requirement  for  Federal 
agencies  and  NMFS  to  use  the  best 
available  scientific  information,  NMFS' 
intent  is  to  promote  an  open  exchange 
of  information  regarding  the  effects  of 
actions  on  EFH.  Federal  agencies  may 
have  scientific  information  about  their 
actions  that  is  not  readily  available  to 
NMFS,  so  providing  this  information 
will  help  to  make  consultations 
efficient. 

Comment  C:  A  national  association 
involved  in  the  construction  trades 
requested  that  NMFS  rescind  or 
suspend  the  consultation  and 
coordination  provisions  of  the  interim 
final  rule  until  an  open,  constructive 
dialog  has  occurred  with  aU  interested 
parties. 

Response  C:  NMFS  has  provided 
nvunerous  opportunities  for  constructive 
dialog  as  part  of  this  rulemaking.  NMFS 
held  five  public  comment  periods,  21 
public  meetings,  and  numerous 
briefings  and  meetings  with  individual 
groups,  including  representatives  of  the 
construction  trades  and  other  non- 
fishing  industries.  NMFS  received  many 
written  comments  as  well  as  extensive 
verbal  feedback  from  these  groups  and 
others  interested  in  the  EFH  regulations, 
and  NMFS  has  carefully  considered 
these  comments.  Based  in  part  on  this 
productive  exchange  of  information, 
NMFS  decided  to  proceed  with  the  final 
rule. 

23.  Comments  on  Coordination  for  the 
Conservation  and  Enhancement  of  EFH 

Comment  One  commenter  criticized 
the  section  of  the  interim  final  rule  that 
says  NMFS  will  compile  and  make 
available  to  other  agencies  information 
on  the  locations  of  EFH,  and  that  NMFS 
will  provide  information  on  ways  to 
improve  ongoing  Federal  operations  to 
promote  the  conservation  and 
enhancement  of  EFH.  The  commenter 
said  there  is  no  authority  for  what  the 
commenter  characterized  as  NMFS' 
aggressive  provision  of  information  to 
other  agencies,  and  implied  that  NMFS 
is  seeking  to  reopen  approved  Fed«al 
programs.  The  same  commenter  said 
that  the  final  rule  should  allow  for 
public  access  to  the  information  NMFS 
provides  to  Federal  agencies  under  this 
section  of  the  regulations. 

Response:  Section  305(b)(1)(D)  of  the 
Magnuson-Stevens  Act  requires  the 
Secretary  to  coordinate  with  and 
provide  information  to  other  Federal 
agencies  to  further  the  conservation  and 
enhancement  of  EFH.  The  interim  final 
rule  addressed  this  requirement  by 
stating  that  NMFS  would  provide 
pertinent  information  to  Federal  and 


state  agencies.  NMFS  does  not  consider 
this  to  be  improper;  rather,  it  is  an 
attempt  to  promote  awareness  of  EFH 
and  opportunities  for  conservation  of 
EFH.  as  required  by  the  Act.  The  final 
rule  clarifies  that  EFH  consultation  is 
not  required  for  Federal  actions  that 
were  completed  prior  to  the  approval  of 
EFH  designations  by  the  Secretary.  The 
final  rule  also  states  that  NMFS  will 
make  available  to  Federal  and  state 
agencies,  and  the  general  public, 
information  on  the  locations  of  EFH. 
including  maps  and/or  narrative 
descriptions. 

24.  Comments  on  Federal  Actions 
Subject  to  EFH  Consultation 

Comment  A:  One  commenter, 
concerned  about  potentially  large 
workload  requirements  on  Councils, 
NMFS,  and  action  agencies, 
recommended  that  NMFS  restrict  the 
consultation  requirements  to  those 
actions  that  will  adversely  affect  EFH, 
rather  than  those  that  may.  The 
commenter  also  recommended  that 
NMFS  establish  realistic  procedures  and 
requirements  for  EFH  consultation. 

Response  A:  The  Magnuson-Stevens 
Act  requires  Federal  agencies  to  consult 
on  any  action  that  may  adversely  affect 
EFH,  and  NMFS  cannot  change  this 
requirement  by  regulation.  The  final 
rule  clarifies  the  approaches  for 
conducting  EFH  consultation  and 
simplifies  the  development  of  General 
Concurrences  to  improve  the  efficiency 
of  the  consultation  process. 

Comment  B:  One  commenter 
recommended  that  the  taking  of  species 
under  special  permits,  such  as  for 
research  and  monitoring,  not  be  subject 
to  consultation.  Another  commenter 
recommended  that  projects  designed  to 
restore,  improve,  or  protect  fish  habitat 
be  excluded  from  consultation. 

Response  B:  Any  Federal  action  that 
may  adversely  affect  EFH  reqiiires 
consultation,  and  NMFS  cannot  grant 
waivers  for  specific  types  of  actions. 
The  action  agency  must  determine 
whether  the  approved  action  may 
adversely  affect  EFH  and,  if  so,  consult 
with  NMFS.  Not  all  activities  result  in 
adverse  effects  on  EFH.  Research  or 
monitoring  activities  may  cause  no 
adverse  effects  at  all,  or  may  result  in 
minimal  impacts  that  could  be 
addressed  through  a  General 
Connurence.  Restoration  or  similar 
projects  for  beneficial  purposes  may  still 
result  in  habitat  disruption  or  alteration, 
both  short-  and  long-term,  and  are 
subject  to  considtation  if  they  may  ' 
adversely  affect  EFH.  In  such  cases, 
consultation  provides  an  opportimity 
for  NMFS  to  make  EFH  Conservation 
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Recommendations  to  reduce  or 
eliminate  any  adverse  effects. 

Comment  C:  One  commenter 
requested  clarification  on  how  NMFS 
intended  to  handle  consultations 
regarding  Federal  programs  delegated  to 
states. 

Response  C:  The  rule  requires 
consultation  on  Federal  programs 
delegated  to  non-Federal  entities  at  the 
time  of  delegation  for  those  programs 
that  result  in  activities  that  may 
adversely  affect  EFH.  For  programs  that 
were  delegated  prior  to  the  approval  of 
EFH  designations  by  the  Secretary,  EFH 
consultation  is  required  when  the 
delegation  is  reviewed,  renewed,  or 
revised.  The  delegation  itself,  and  any 
review,  renewal,  or  revision  of  the 
delegation,  are  Federal  actions,' and  the 
Federal  agency  may  consult  with  NMFS 
using  any  of  the  approaches  for 
conducting  consultation 
(§600.g20(a)(2))  applicable  for  a 
particular  delegation.  Such 
consultations  can  be  performed  on  a 
national  or  regional  basis,  as  . 
appropriate. 

Comment  !>.  Three  commenters 
questioned  the  guidance  on  actions 
requiring  EFH  consultation,  and 
specifically  the  guidance  regarding 
consultation  for  existing  or  completed 
actions.  One  specifically  requested 
clarification  regarding  the  need  for 
consultation  on  Federal  reviews  of 
actions. 

Response  D:  The  final  rule  clarifies 
that  EFH  consultation  is  not  required  for 
actions  that  were  completed  prior  to  the 
approval  of  EFH  designations  by  the 
Secretary.  In  addition,  the  rule  clarifies 
that  consultation  is  required  on 
renewals,  reviews,  or  substantial 
revisions  of  actions  only  if  the  renewal, 
review,  or  revision  may  adversely  affect 
EFH. 

Comment  E:  One  non-fishing  industry 
trade  association  commented  that  in 
many  cases  there  are  statutory 
constraints  on  Federal  delegations  of 
authority  to  states  that  may  prevent  the 
delegating  agency  from  addressing  other 
concerns,  such  as  EFH.  The  commenter 
said  that  such  actions  therefore  should 
not  be  subject  to  EFH  consultation. 

Response  E:  Federal  agency 
delegations  are  subject  to  consultation  if 
they  may  adversely  affect  EFH, 
regardless  of  whether  the  agency  has  the 
discretion  to  condition  the  delegation. 
Many  agencies  provide  for  interagency 
review  of  these  actions  specifically  to 
incorporate  other  concerns,  and 
condition  the  delegations  accordingly.  U 
a  particular  agency  is  incapable  of 
addressing  such  concerns  because  of 
statutory  constraints,  such  information 
should  be  provided  as  part  of  the  EFH 


Assessment  during  consultation. 
Additionally,  the  final  rule  retains  a 
provision  that  NMFS  will  not 
recommend  that  state  or  Federal 
agencies  take  actions  beyond  their 
statutory  authority. 

Comment  F:  One  commenter 
representing  agricultural  interests  said 
that  NMFS  should  establish  a  causal 
link  between  agricultural  practices  and 
effects  to  EFH  before  requesting 
consultation  or  providing  EFH 
Conservation  Recommendations.  The 
commenter  expressed  concern  that  there 
is  no  clear  threshold  of  significance  or 
likelihood  of  adverse  effect  on  EFH  to 
trigger  consultation  or  recommendations 
from  NMFS  or  a  Council. 

Response  F:  The  Magnuson-Stevens 
Act  contains  no  requirement  for 
definitive  proof  of  an  adverse  effect  to 
EFH  before  triggering  the  requirements 
for  consultation  and  recommendations. 
Section  305(b)(2)  of  the  Act  requires 
Federal  agencies  to  consult  with  the 
Secretary  regarding  any  action  or 
proposed  action  that  may  adversely 
affect  EFH.  Section  305(b)(3)  of  the  Act 
authorizes  Councils  to  comment  on  any 
Federal  or  state  agency  action  that  may 
affect  the  habitat,  including  EFH,  of  a 
fishery  resource  under  Council 
jurisdiction,  and  requires  such 
conunents  when  a  Council  believes  the 
action  would  substantially  affect  the 
habitat  of  an  anadromous  fishery 
resource.  Section  305(b)(4)(A)  of  the  Act 
requires  NMFS  to  provide  conservation 
recommendations  for  any  Federal  or 
state  agency  action  that  would  adversely 
affect  EFH. 

Comment  G:  One  sport  diving 
association  expressed  concern  about  the 
loss  of  artificial  reefs,  jetties, 
shipwrecks,  and  other  shoreline  fish 
habitat  as  a  result  of  large-scale  sand 
replenishment  projects  and 
recommended  a  number  of  measures  to 
address  these  concerns  through  the  EFH 
consultation  process. 

Response  G:  If  artificial  structures  are 
identified  as  EFH  in  a  fishery 
management  plan,  NMFS  will  address 
potential  adverse  effects  through  the 
consultation  process. 

25.  General  Comments  on  the 
Coordination,  Consultation,  and 
Recommendation  Procedures 

Comment  A:  A  number  of  non-fishing 
industry  commenters  said  that  the 
interim  final  rule  creates  a  duplicative 
regulatory  review  process  and 
recommended  that  NMFS  exempt  all 
activities  currently  subject  to  habitat 
review  imder  other  statutes  from  EFH 
consultations. 

Response  A:  The  Magnuson-Stevens 
Act  requires  consultation  on  all  Federal 


actions  that  may  adversely  affect  EFH. 
While  other  laws  also  have 
environmental  review  requirements,  no 
other  mandate  specifically  evaluates 
potential  adverse  effects  on  habitats  for 
commercially  and  recreationally 
important  species  of  fish.  Section  2(b)  of 
the  Act  states  that  one  of  Congress' 
purposes  was  "to  promote  the 
protection  of  essential  fish  habitat  in  the 
review  of  projects  conducted  under 
Federal  permits,  licenses,  or  other 
authorities  that  affect  or  have  the 
potential  to  affect  such  habitat." 
Therefore,  an  important  purpose  of  EFH 
consultations  is  to  provide  information 
to  action  agencies  to  ensure 
consideration  of  potential  impacts  to 
EFH.  NMFS  has  no  authority  to  exempt 
any  Federal  actions  from  the 
consultation  requirements,  but  has 
provided  flexibility  in  the  rule  to 
combine  EFH  consultations  with  other 
environmental  reviews  to  avoid 
duplication. 

Comment  B:  Two  non-fishing 
interests  suggested  that  EFH 
consultation  provides  little  benefit  given 
the  comprehensive  protections  already 
in  place  through  other  environmental 
review  processes. 

Response  B:  Congress  indicated 
through  the  EFH  provisions  of  the 
Magnuson-Stevens  Act  that  existing 
environmental  reviews  are  not  adequate 
for  the  conservation  and  management  of 
fishery  resources  of  the  United  States. 
Direct  and  indirect  habitat  losses  have 
been  and  continue  to  be  serious  threats 
to  the  long-term  sustainability  of  many 
fisheries.  Fish  habitat  has  received 
limited  consideration  in  the  assessment 
of  environmental  impacts  for  activities 
authorized  or  supported  by  Federal 
agencies.  The  EFH  provisions  enable 
NMFS  to  work  cooperatively  with  other 
agencies  to  promote  the  conservation  of 
EFH. 

Comment  C:  Four  non-fishing 
industry  organizations  recommended 
that  the  final  rule  make  clear  that  EFH 
consultations  are  an  information 
exchange  process,  not  a  separate 
regulatory  review,  and  may  be 
dociunented  in  an  informal  manner.  A 
separate  forestry  association  commenter 
recommended  that  EFH  consultations  be 
verbal  since  they  are  not  binding. 

Response  C:  NMFS  disagrees  with 
these  suggestions.  The  EFH  provisions 
of  the  Magnuson-Stevens  Act  require 
more  than  a  simple  information 
exchange.  Federal  agencies  must  consult 
with  NMFS  regarding  actions  that  may 
adversely  affect  EFH  and  must  provide 
detailed  written  responses  to  NMFS' 
EFH  Conservation  Recommendations. 
An  informal  process  without 
documentation  would  not  fulfill  these 
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statutory  requirements.  Moreover, 
doounenting  EFH  consultations  in 
writing  reduces  the  chances  for  errors 
and  misunderstandings. 

Comment  !>.  One  commenter 
suggested  that  NMFS  write  a  clear 
explanation  about  the  minimum  steps 
an  action  agency  must  take  to  comply 
with  this  rule. 

Response  D:  The  final  rule  simplifies 
and  more  clearly  explains  the 
approaches  for  conducting  EFH 
consultations,  the  level  of  detail  and 
mandatory  contents  of  an  EFH 
Assessment,  the  preparation  of  General 
Concurrences,  and  the  process  for 
programmatic  consultations.  Because 
the  rule  provides  flexibility  for  Federal 
acticm  agencies  to  choose  a  particular 
consultation  approach  depending  on  the 
nature  and  scope  of  the  actions  that  may 
adversely  affect  EFH  and  the 
opportunities  for  combining  EFH 
consultation  with  other  environmental 
review  procedures,  there  is  no  single  set 
of  minimum  st^s. 

Comment  E:  One  Federal  agency 
recommended  that  the  final  rule  contain 
a  provision  allowing  more  flexibility 
regarding  the  timing  for  notification  and 
consultation  through  the  use  of 
memoranda  of  agreement  at  the  field 

level. 

Response  E:  NMFS  disagrees  that 
memoranda  of  agreement  are  necessary. 
However,  the  final  rule  retains  language 
allowing  Federal  agencies  to  combine 
EFH  consultations  with  other 
environmental  reviews,  and  specific 
time  frames  may  be  developed  in 
findings  signed  by  NMFS  at  the  regional 
level.  In  cases  where  EFH  consultation 
is  handled  separately  through 
abbreviated  or  expanded  consultation, 
the  rule  also  allows  NMFS  and  action 
agencies  to  use  a  compressed  schedule, 
which  may  be  agreed  upon  at  the  field 

level. 

Comment  F:  One  commenter 
expressed  a  need  for  greater  clarification 
regarding  the  EFH  and  ESA  consultation 
requirements  and  recommended  a  single 
point  of  contact  for  both  programs. 

Response  F:  NOAA  is  implementing  a 
one-stop-shopping  approach  to 
coordinate  EFH,  ESA,  and  other 
consultative  requirements  in  an  efficient 
and  effective  manner.  As  part  of  this 
approach  NOAA  staff  will  assist  other 
agencies  and  the  public  in  meeting  all 
applicable  NOAA  consultative 
requirements,  which  in  many  cases  (but 
not  all)  will  mean  that  there  is  one 
principal  NOAA  point  of  contact.  In 
addition,  the  interim  final  rule 
encouraged  consolidating  EFH 
consultations  with  other  environmental 
reviews  and  incorporating  EFH 
Assessments  into  documents  prepared 


for  other  purposes,  such  as  ESA 
biological  assessments.  This  language 
has  been  retained  in  the  final 
regulations. 

Comment  G:  Several  states  and  non- 
fishing  interests  asked  for  clarification 
on  how  to  meet  the  EFH  requirements, 
including  meshing  multiple  state  and 
Federal  environmental  reviews  when 
undertaking  activities  with  Federal 
permits  or  hinding.  These  commenters 
wanted  the  EFH  requirements  combined 
with  existing  Federal  and  state 
environmental  programs. 

Response  G:  The  final  rule  retains 
provisions  from  the  interim  final  rule 
that  encourage  Federal  agencies  to 
consolidate  EFH  consultations  with 
other  environmental  reviews.  Fxuther 
details  on  the  operational  procedures  for 
combining  EFH  consultations  with  other 
environmental  reviews  should  be 
provided  in  findings  developed  by 
NMFS  pursuant  to  §  600.920(f)(3) 
(renumbered  from  §  600.920(e)(3)  in  the 
interim  final  rule).  NMFS  has  developed 
over  40  such  findings  with  Federal 
agencies  to  date.  Regarding  NMFS'  EFH 
Conservation  Recommendations  to  state 
agencies,  the  rule  continues  to  state  that 
NMFS  will  use  existing  coordination 
procedures  or  establish  new  procediUBS 
to  identify  state  actions  that  may 
adversely  affect  EFH  and  to  determine 
the  most  appropriate  method  for 
providing  EFH  Conservation 
Recommendations  to  state  agencies. 

Comment  H:  Two  commenters 
recommended  that  the  final  rule  provide 
clarification  on  how  NMFS  and  the 
Coimcils  will  coordinate  in  developing 
recommendations  on  Federal  and  state 
actions  to  ensure  that  agencies  are  not 
forced  to  choose  between  NMFS  and 
Council  recommendations. 

Response  H:  The  final  rule  includes  a 
new  subsection  (§  600.925(d))  stating 
that  NMFS  will  coordinate  with  each 
Council  to  identify  the  types  of  actions 
on  which  Councils  intend  to  comment 
and  that  NMFS  will  share  pertinent 
information  with  the  Coimcil  on  such 
actions.  However,  Coimcils  have 
independent  authority  under  section 
305(b)(3)  of  the  Magnuson-Stevens  Act 
to  comment  on  Federal  and  state 
actions. 

Comment  I:  One  commenter 
recommended  that  the  rule  be 
strengthened  to  prevent  the 
segmentation  of  approvals  for  a  single 
overall  project  in  a  specific  geographic 
area  that  includes  EFH. 

Response  I:  NMFS  has  no  authority  to 
prevent  or  restrict  project  approvals  by 
other  agencies.  Under  most 
circumstances,  approaching  project 
approvals  in  a  piecemeal  fashion  is 
contrary  to  the  environmental 


assessment  requirements  of  statutes 
such  as  the  National  Environmental 
Policy  Act  and  Clean  Water  Act,  which 
call  for  the  review  of  single  and 
complete  projects  versus  the  sequential 
review  of  smaller  phases  of  a  larger 
project. 

Comment  J:  Several  environmental 
organizations  expressed  concern  that 
there  will  be  instances  where  an  action 
should  not  go  forward  because  its 
adverse  impacts  are  so  significant. 
These  commenters  expressed  particular 
concern  for  actions  that  have  no 
available  alternatives  and  for  which 
mitigation  will  not  eliminate  significant 
adverse  impacts. 

Response}:  Section  305(b)(4)(A)  of  the 
Magnuson-Stevens  Act  directs  NMFS  to 
provide  EFH  Conservation 
Reconunendations  to  Federal  or  state 
agencies  on  actions  that  would 
adversely  affect  EFH.  The  EFH 
Conservation  Recommendations  may 
include  measiues  to  avoid,  minimize, 
mitigate,  or  otherwise  offset  adverse 
effects  on  EFH.  NMFS  could 
recommend  that  a  particular  Federal 
action  should  not  be  allowed.  However, 
NMFS  will  not  ask  state  or  Federal 
agencies  to  take  actions  beyond  their 
statutory  authority  and  EFH 
Conservation  Recommendations  are  not 
binding. 

26.  Comments  Regarding  Participation 
in  the  Consultation  Process 

Conmient  A:  One  Federal  agency 
commenter  advocated  its  participation 
as  an  active  technical  team  member  in 
the  process  of  developing  EFH 
consultative  procedures. 

Response  A:  NMFS  will  continue  to 
work  closely  with  Federal  agencies 
when  developing  agency-specific 
procedures  for  EFH  consultation,  such 
as  findings  regarding  the  use  of  existing 
environmental  review  processes  to 
handle  EFH  consultations. 

Comment  B:  One  conimenter 
requested  clarification  regarding  the 
types  of  entities  that  a  Federal  agency 
may  designate  as  a  non-Federal 
representative  for  EFH  consultation 
purposes,  and  expressed  concern  about 
the  potential  resource  expenditures  for 
non-Federal  representatives  to  perform 
these  duties. 

Response  B:  The  rule  places  no 
restrictions  on  which  entities  a  Federal 
agency  may  designate  as  non-Federal 
representatives  for  EFH  consultation 
purposes.  However,  the  Federal  agency 
remains  ultimately  responsible  for 
compliance  with  the  EFH  consultation 
provisions  of  the  Magnuson-Stevens 
Act,  including  any  costs  associated  with 
consultation.  Federal  agencies  can 
reduce  costs  and  maximize  the 
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efficiency  of  required  environmental 
analyses  by  combining  EFH 
consultations  with  other  environmental 
reviews. 

Comment  C:  Two  non-fishing 
industry  associations  recommended  that 
the  rule  provide  an  opportunity  for 
Federal  permit  applicants  to  be  involved 
in  EFH  consultations,  beyond  the 
possibility  of  designation  as  a  non- 
Federal  representative.  One  of  these 
commenters  said  that  NMFS  should 
provide  public  notices  of  consultations, 
individual  notices  to  stakeholders  that 
are  likely  to  be  affected,  and 
opportunities  for  affected  stakeholders 
to  request  a  hearing  following  the 
issuance  of  any  recommendations. 

Response  C:  The  Magnuson-Stevens 
Act  requires  that  Federal  agencies 
consult  on  actions  that  may  adversely 
affect  EFH.  Permit  applicants  and  other 
parties  are  under  no  such  obligation  and 
should  confer  with  the  applicable  action 
agency  to  identify  any  opportunities  for 
their  involvement.  It  is  not  appropriate 
to  provide  public  or  personalized 
notices  of  consultations  or  opportimities 
for  hearings  regarding  EFH  Conservation 
Recommendations  because  the 
recommendations  from  NMFS  are 
advisory  in  nature  and  because  these 
additional  steps  would  be  inefficient, 
time  consiuning,  and  beyond  the 
statutory  requirements  for  EFH 
consultation. 

27.  Comments  on  EFH  Assessments 

Comment  A:  A  large  number  of 
environmental  groups  and  individual 
commenters  wanted  NMFS  to  retain  in 
the  regulations  the  requirement  to 
prepare  an  EFH  Assessment.  Similarly, 
these  commenters  wanted  the  final  rule' 
to  ensure  that  EFH  Assessments  are 
required  for  Federal  land-based  actions 
that  may  adversely  affect  EFH.  These 
commenters  argued  that  the  EFH 
Assessment  is  a  necessary  and 
appropriate  mechanism  to  evaluate 
e^cts  to  EFH  diuing  the  consultation 
process. 

Response  A:  The  final  rule  maintains 
the  requirement  to  prepare  an  EFH 
Assessment  for  any  Federal  action  that 
may  adversely  affect  EFH,  regardless  of 
whether  the  action  is  land-based  or 
directly  within  waters  designated  as 
EFH.  For  actions  covered  by  a  General 
Concurrence,  an  EFH  Assessment 
shoidd  be  completed  diuing  the 
development  of  the  General 
Concurrence  and  is  not  required  for  the 
individual  actions.  For  actions 
addressed  by  a  programmatic 
consultation,  an  EFH  Assessment 
should  be  completed  during  the 
programmatic  consultation  and  is  not 
required  for  iifdividual  actions 


implemented  under  the  program,  except 
in  those  instances  identified  by  NMFS 
in  the  programmatic  consultation  as 
requiring  separate  EFH  consultation. 

Comment  B:  Many  commenters 
addressed  the  required  contents  of  an 
EFH  Assessment.  Many  environmental 
groups  and  individual  commenters 
asked  that  NMFS  expand  the  required 
contents  of  an  EFH  Assessment  to 
include  mitigation  measures,  but  some 
cautioned  that  the  effectiveness  of  many 
mitigation  measures  is  unproven.  Many 
of  the  conunenters  thought  the  EFH 
Assessment  should  include  the 
additional  information  requirements  in 
§  600.920(g)(3)  of  the  interim  final  rule 
if  available  rather  than  just  "if 
appropriate."  Several  commenters 
wanted  to  know  when  the  inclusion  of 
additional  information  is  needed  and 
whether  it  related  to  the  need  for 
expanded  consultation.  One  Fishery 
Management  Council  believed  that  a 
literature  review  should  be  included  in 
the  mandatory  contents  of  an  EFH 
Assessment. 

Response  B:  The  final  rule  clarifies 
that  the  level  of  detail  in  an  EFH 
Assessment  should  be  commensurate 
with  the  complexity  and  magnitude  of 
the  potential  adverse  effects  of  the 
Federal  action.  Relatively  simple  actions 
involving  minor  adverse  effects  on  EFH 
may  have  very  brief  EFH  Assessments. 
Actions  that  pose  a  more  serious  threat 
to  EFH,  or  involve  more  complex 
potential  adverse  effects,  warrant  a  more 
detailed  EFH  Assessment.  Since  an 
expanded  consultation  is  meant  to 
address  actions  with  substantial  adverse 
effects,  in  many  cases  it  woidd  be 
appropriate  for  expanded  consultations 
to  include  the  additional  information  in 
an  EFH  Assessment.  However,  there 
also  may  be  cases  where  some  of  the 
additional  information  (e.g.,  an 
alternatives  analysis)  is  warranted  for  an 
abbreviated  consultation.  The  level  of 
information  in  an  EFH  Assessment 
depends  on  the  action,  and  it  is  not 
appropriate  to  require  additional 
information  such  as  literature  reviews 
and  the  results  of  on-site  inspections  for 
every  EFH  Assessment. 

Comment  C:  An  industry  association 
representing  non-fishing  interests 
wanted  clarification  on  whether  project 
applicants  would  be  required  to  support 
a  more  detailed  evaluation  and  incur  the 
costs  of  developing  Level  3  or  4  data 
when  EFH  had  been  identified  by  Level 
1  or  2  data. 

Response  C:  The  description  of  data 
levels  in  the  rule  notes  the  type  of 
information  that  the  Councils  will  use  to 
describe  and  identify  EFH,  whereas  EFH 
Assessments  do  not  require  data 
collection  for  the  purposes  of 


identifying  and  describing  EFH.  The 
consultation  requirements  of  the 
regulations  apply  to  the  Federal  action 
agency  and  neither  the  action  agency 
nor  project  applicant  will  be  asked  to 
collect  Level  3  or  4  data  as  a 
consultation  requirement.  The  Federal 
agency,  however,  might  in  some  cases 
request  information  from  the  applicant 
for  a  Federal  permit,  license,  or  grant 
when  the  agency  is  completing  an  EFH 
Assessment. 

Comment  D:  One  commenter  thought 
a  written  EFH  Assessment  should  be 
required  only  when  an  existing 
environmental  review  procedure  could 
not  be  used  and  indicated  that 
otherwise  the  EFH  Assessment 
reRniirement  would  be  too  burdensome. 

Response  D:  The  final  rule  maintains 
the  requirement  to  prepare  a  written 
EFH  Assessment  for  every  Federal 
action  that  may  adversely  affect  EFH.  As 
described  in  the  preamble  to  the  interim 
final  rule  at  62  FR  66543,  to  promote 
efficiency,  when  existing  environmental 
review  processes  are  available  the  EFH 
Assessment  should  be  integrated  into 
the  same  processes  and  documents  that 
are  used  to  satisfy  other  review 
requirements.  NMFS  encourages  the  use 
of  existing  environmental  review 
procedures,  but  such  procedures  must 
intlude  the  information  that  comprises 
an  EFH  Assessment  to  support  the 
consultation  requirement  set  forth  in 
section  305(b)(2)  of  the  Magnuson- 
Stevens  Act. 

Comment  E:  Some  commenters 
wanted  the  final  rule  to  reflect  that  a 
prior  EFH  Assessment  could  only  be 
incorporated  by  reference  into  a  new 
EFH  Assessment  if  the  Council(s)  and 
NMFS  determine  it  is  adequate. 

Response  E:  Prior  approval  from 
NMFS  or  a  Council  is  not  necessary 
before  a  Federal  agency  incorporates  by 
reference  a  completed  EFH  Assessment 
bora  another  action.  However,  to  make 
consultations  efficient  and  to  avoid 
requests  for  additional  information, 
NMFS  encourages  action  agencies  to 
ensure  that  EFH  Assessments  include 
all  necessary  information. 

Comment  F:  One  commenter  cited  the 
provision  of  the  interim  final  rule 
regarding  additional  information  that 
should  be  included  in  EFH 
Assessments,  and  recommended 
deleting  the  language  that  encouraged 
providing  an  alternatives  analysis 
"particularly  when  an  action  is  non- 
water  dependent."  Furthermore,  this 
commenter  thought  nothing  in  the 
Magnuson-Stevens  Act  suggests  that 
non-fishing,  non-water  dependent 
activities  should  be  covered  by  the  rule. 

Response  F:  NMFS  has  deleted  the 
reference  to  non-water  dependent 
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activities  from  this  section  of  the 
regulations  because  water  dependency 
is  not  necessarily  a  more  important 
consideration  than  others  in 
determining  the  need  for  an  alternatives 
analysis.  NMFS  disagrees,  however, 
with  the  commenter's  assertion  that 
non-water  dependent  activities  should 
not  be  covered  by  the  rule.  Section 
305(b)(2)  of  the  Magnuson-Stevens  Act 
requires  consultation  for  any  federal 
action  that  may  adversely  affect  EFH 
and  does  not  distinguish  between  water 
and  non-water  dependent  activities. 
Comment  G:  A  commenter  asked 
NMFS  to  explain  a  statement  in  the 
response  to  comments  on  EFH 
Assessments  in  the  preamble  to  the 
interim  final  rule  at  62  FR  66545,  which 
said  that  an  action  agency's  conclusions 
regarding  a  potential  adverse  impact 
should  be  "well  supported  by  relevant 
research."  The  commenter  asked  that 
NMFS  use  the  same  standard  when 
making  EFH  Conservation  , 
Recommendations.  | 

Response  G:  The  final  rule  contains 
additional  language  to  clarify  that  the 
level  of  detail  in  an  EFH  Assessment 
should  be  commensurate  with  the 
complexity  and  magnitude  of  the 
potential  adverse  effects  of  the  federal 
action.  Simple  actions  involving  minor 
adverse  effects  on  EFH  would  not 
necessitate  that  an  action  agency's 
conclusions  be  documented  by  citations 
to  relevant  research,  wherets  more 
complex  actions  and  more  detailed  EFH 
Assessments  could  benefit  from  a 
review  of  pertinent  literature.  NMFS 
agrees  that  its  EFH  (Conservation 
Recommendations  must  be  based  on  the 
best  scientific  information  available, 
and  has  modified  §  600.920(d) 
accordingly. 

28.  Comments  on  the  Use  of  Existing 
Consultation  or  Environmaital  Review 
Procedures 

Comment  A:  One  commenter  stated 
that  it  was  not  NMFS'  responsibility  to 
make  the  implementation  of  all  Federal 
laws>more  efficient. 

Response  A:  In  emphasizing  the  use  of 
existing  environmental  review  processes 
for  EFH  consultation,  NMFS  seeks  to 
make  more  efficient  the  implementation 
of  the  EFH  coordination,  consultation, 
and  recommendation  requirements  of 
the  Magnuson-Stevens  Act,  not  all 
Federal  laws. 

Comment  B:  Many  commenters 
expressed  concern  about  significant 
project  delays  due  to  the  requirements 
for  EFH  consultation,  and  argued  that 
EFH  consultation  should  occur  within 
the  normal  approval  times  established 
by  Federal  agencies  for  their 
authorizations.  Some  of  these 


commenters  said  that  NMFS  does  not 
have  the  authority  to  set  or  influence 
time  frames  for  EFH  consultations. 
Response  B:  The  EFH  regulations 
include  numerous  provisions  to  make 
EFH  consultations  efficient  and  . 
effective,  such  as  the  use  of  existing 
environmental  review  procedures, 
General  Concxurences,  programmatic 
consultations,  and  options  for  using 
compressed  schedules  for  abbreviated  or 
expanded  consultation.  Regardless  of 
the  approach  used  for  EFH  consultation, 
NMFS  will  strive  to  provide  its  EFH 
Conservation  Recommendations  to 
action  agencies  within  the  normal 
public  or  agency  comment  periods  for 
proposed  actions. 

Federal  agencies  are  required  by 
section  305(b)(2)  of  the  Magnuson- 
Stevens  Act  to  consult  with  the 
Secretary  regarding  actions  that  may 
adversely  affect  EFH.  Section  305(d)  of 
the  Act  authorizes  the  Secretary  to 
promulgate  such  regulations  as  may  be 
necessary  to  implement  any  provision  of 
the  Act.  Accordingly,  NMFS  may 
establish  time  lines  it  considers 
appropriate  to  provide  adequate 
notification  and  coordination  regarding 
proposed  actions  and  to  allow  sufficient 
time  to  prepare  EFH  Conservation 
Recommendations  for  actions  that 
would  adversely  affect  EFH.  The  rule 
allows  NMFS  and  Federal  agencies  to 
agree  to  compressed  consultation 
schedules  in  certain  situations.  In 
addition,  existing  environmental  review 
processes  may  be  used  that  allow 
shorter  time  frames  for  EFH 
consultation. 

Conmient  C:  Numerous  individuals 
and  ten  conservation  and  fishery 
organizations  stated  that  the  regulatory 
language  in  the  interim  final  rule  for  the 
use  of  existing  environmental  review 
procedures  was  adequate  and  should 
not  be  changed.  Another  two 
commenters  requested  that  procedures 
for  use  of  existing  environmental  review 
processes  not  be  changed  until 
additional  experience  has  been  gained 
with  the  use  of  these  processes  to 
determine  whether  they  meet  the 
requirements  of  the  law. 

Response  C:  The  final  rule  includes 
only  minor  changes  to  the  regidations 
regarding  use  of  existing  processes  for 
EFH  consultations.  The  changes  are  not 
substantive  and  are  intended  to  clarify 
this  portion  of  the  rule. 

Comment  D:  Numerous  individuals 
and  ten  conservation  and  fishery 
organizations  expressed  concern  that  a 
specific  review  of  potential  impacts  of 
activities  that  may  adversely  affect  EFH 
was  critical,  and  that  NMFS  should  not 
rely  wholly  on  other  environmental 
review  processes. 


Response  D:  NMFS  agrees,  and  the 
final  rule  clarifies  that  Federal  agencies 
must  provide  NMFS  with  a  written 
assessment  of  the  effects  of  any  action 
that  may  adversely  affect  EFH.  While 
agencies  may  incorporate  an  EFH 
Assessment  into  documents  prepared 
under  another  environmental  review 
process,  the  assessment  must  still 
include  all  of  the  required  information 
specified  in  the  rule,  which  will  ensure 
specific  consideration  of  potential 
impacts  to  EFH.  The  final  rule  also 
explains  that  the  level  of  detail  in  the 
EFH  Assessment  should  be 
commensurate  with  the  complexity  and 
magnitude  of  the  potential  adverse 
impacts  on  EFH. 

Comment  E:  Three  commenters 
recommended  that  the  final  rule  require 
(rather  than  encourage)  the  use  of 
existing  enviroiraiental  review  processes 
for  EFH  consultations. 

Response  E:  While  NMFS  strongly 
encourages  the  use  of  existing  processes 
and  has  signed  more  than  40  findings  to 
date  with  various  Federal  agencies  at 
both  the  national  and  regional  levels, 
the  use  of  existing  processes  is  not 
appropriate  in  all  situatitms.  An  action 
may  be  so  unique  or  infrequent  that  a 
stand-alone  ERI  consultation  is  the 
most  efficient  approach  to' meet  the 
statutory  requirements,  or  a  Federal 
agency  may  prefer  to  complete  EFH 
consultation  prior  to  initiating  another 
required  consultation  (e.g.,  imder  ESA). . 
In  addition,  other  approaches  to  EFH 
consultation,  such  as  programmatic 
consultations  and  General 
Conciirrences,  may  be  more  efficient  for 
certain  categories  of  actions. 

Comment  F:  Three  fishery  or 
conservation  organizations 
recommended  that  the  rule  be  modified 
such  that  when  using  an  existing 
process  to  complete  EFH  consultation. 
Federal  agencies  are  required  to  notify 
NMFS  of  a  proposed  action  according  to 
the  same  time  frames  as  in  the  existing 
process  or  60-90  days  prior  to  final 
agency  action,  whichever  provides 
greater  notice. 

Response  F:  The  final  rule  specifies 
that  existing  processes  must  provide 
NMFS  with  timely  notification  and 
states  that  whenever  possible  NMFS 
should  have  at  least  60  days  notice  prior 
to  a  final  decision,  or  at  least  90  days 
if  the  actions  wotild  result  in  substantial 
adverse  impacts.  NMFS  and  the  action 
agency  may  agree  to  use  shorter  time 
frames  provided  they  allow  sufficient 
time  for  NMFS  to  develop  EFH 
Conservation  Recommendations.  Any 
use  of  an  existing  environmental  review 
process  for  EFH  consultation  requires 
that  NMFS  determine  that  the  existing 
or  modified  process  satisfies  the 
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requirements  of  the  Magnuson-Stevens 
Act,  and  if  so,  make  a  finding  before  the 
process  may  be  used  for  EFH 
consultation.  NMFS  will  not  make 
findings  for  existing  processes  that  do 
not  provide  adequate  time  to  conduct 
EFH  consultations. 

Comment  G:  One  commenter 
remarked  that  the  rule  sets  forth 
extremely  stringent  criteria  for  the  use 
of  existing  environmental  review 
processes  for  EFH  consultations,  such 
that  no  existing  processes  are  likely  to 
meet  these  criteria  and  all  will  have  to 
be  modified  significanUy  to  satisfy  the 
requirements. 

Response  G:  Based  on  NMFS' 
experience  implementing  the  interim 
final  rule,  this  has  proven  not  to  be  the 
case.  To  date  NMFS  has  signed  more 
than  40  findings  with  Federal  agencies 
at  both  the  regional  and  national  level 
to  use  existing  processes  for  EFH 
consultation.  Nimierous  EFH 
consultations  have  been  completed 
using  a  veuiety  of  other  review  processes 
pursuant  to  the  National  Environmental 
Policy  Act;  Clean  Water  Act;  Rivers  and 
Harbors  Act;  Marine  Protection, 
Research,  and  Sanctuaries  Act;  Fish  and 
Wildlife  Coordination  Act;  and 
Endangered  Species  Act. 

Comment  H:  One  conmienter 
supported  the  use  of  existing  procedures 
but  noted  that  their  use  does  not  mean 
that  no  additional  resources  or  time 
would  be  needed  to  comply  with  the 
EFH  consultation  requirements,  because 
existing  procediues  may  not  have 
considered  the  specific  fectors  involved 
in  addressing  adverse  afiiects  to  EFH. 

Response  H:  NMFS  agrees.  Congress 
declared  in  section  2  of  the  Magnuson- 
Stevens  Act  that  habitat  considerations 
should  receive  increased  attention  for 
the  conservation  and  management  of 
fishery  resources  of  the  United  States 
and  noted  that  a  piupose  of  the  Act  is 
to  promote  the  protection  of  EFH  in  the 
review  of  projects  conducted  under 
Federal  permits,  licenses,  or  other 
authorities  that  affect  or  have  the 
potential  to  affect  such  habitat.  The 
statutory  mandates  for  Federal  agencies 
to  consult  on  activities  that  may 
adversely  afiiect  EFH  and  to  respond  to 
NMFS'  EFH  Conservation 
Recommendations  were  intended  as 
new  requirements.  NMFS  designed  the 
approaches  to  EFH  consultation  detailed 
in  the  final  rule  to  implement  the  EFH 
provisions  in  an  efficient  manner,  using 
existing  processes  and  other 
mechanisms  to  minimize  additional 
workload. 


29.  Comments  on  the  Use  or 
Development  of  General  Concurrences 
and/or  Programmatic  Consultations 

Comment  A:  Two  commenters  asked 
NMFS  to  provide  an  update  in  the 
preamble  to  the  final  rule  on  the  number 
of  General  Concurrences  and 
programmatic  consultations  completed 
under  the  interim  final  rule  and  the 
overall  status  of  NMFS'  efforts  to 
encourage  the  use  of  these  two 
approaches  to  EFH  consultations. 

Response  A:  NMFS  has  completed 
one  General  Concurrence  and  five 
programmatic  consultations  to  date.  The 
General  Conciurence  applies  to  actions 
authorized  by  the  Army  Corps  of 
Engineers  New  England  District  via 
progranmiatic  general  permits  under 
Section  404  of  the  Clean  Water  Act, 
Section  10  of  the  Rivers  and  Harbors 
Act,  and  Section  103  of  the  Marine 
Protection,  Research,  and  Sanctuaries 
Act.  The  programmatic  consultations 
cover  certain  Minerals  Management 
Service  petroleimi  development 
activities  in  the  central  and  western 
Gulf  of  Mexico;  certain  Corps  of 
Engineers  nationwide  permits;  actions 
authorized  by  the  Corps  of  Engineers 
Alaska  District  under  general  permits 
associated  with  the  Anchorage  Wetlands 
Management  Plan;  actions  authorized  by 
the  Corps  of  Engineers  Alaska  District 
under  general  permits  for  water, 
wastewater,  and  sanitation  facilities  in 
Alaskan  villages;  and  land  management 
activities  undertaken  by  the  Bureau  of 
Land  Management  and  the  Forest 
Service  with  the  Oregon  Coast,  Lower 
Columbia  River,  and  Willamette  River 
Provinces  of  Oregon.  NMFS  is 
discussing  several  more  General 
Concurrences  and  programmatic 
consultations  with  Federal  agencies, 
and  continues  to  advocate  the  use  of 
these  approaches  to  help  reduce  the 
number  of  actions  that  require 
individual  consultations. 

In  the  course  of  working  with  Federal 
agencies  to  identify  opportunities  for 
developing  General  Concurrences  and 
programmatic  consultations,  it  became 
apparent  to  NMFS  that  some  parties 
were  confused  about  the  distinction 
between  these  two  approaches  to  EFH 
consultation.  Genersd  Conaurences  may 
be  developed  for  categories  of  similar 
actions  that  would  cause  no  more  than 
minimal  adverse  effects  on  EFH 
individually  or  cumulatively.  No  further 
consultation  is  generally  required  for 
actions  that  fell  within  a  General 
Concurrence.  Programmatic 
consultations  also  cover  categories  of 
actions,  but  are  not  limited  to  actions 
Mrith  minimal  effects  on  EFH  and  may 
result  in  identifying  effects  that  need  to 


be  addressed  separately  through  project- 
specific  consultation.  "To  help  clarify  the 
difference  between  General 
Concurrences  and  programmatic 
consultations,  and  to  provide  clearer 
guidance  on  how  to  conduct 
programmatic  consultations,  the  final 
rule  discusses  programmatic 
consultations  in  a  distinct  section. 

NMFS  also  discovered  through 
implementing  the  interim  final  rule  that 
although  General  Concurrences  are 
meant  to  be  an  efficient  way  of 
dispensing  with  consultations  on 
actions  that  have  minimal  adverse 
effects,  the  process  for  issuing  General 
Concurrences  has  actually  hindered 
their  development.  The  interim  final 
rule  required  NMFS  to  consult  with  the 
appropriate  Coimcil(s)  and  provide  an 
opportimity  for  public  review  prior  to 
issuing  a  General  Concurrence.  These 
requirements  stemmed  from  comments 
NMFS  received  on  the  Framework  and 
proposed  rule  expressing  concern  that 
General  Concurrences  might  allow  more 
than  minimal  adverse  effects  to  EFH 
without  some  degree  of  oversight. 

For  the  General  Concurrence  that 
NMFS  completed,  NMFS  coordinated 
with  the  affected  Councils.  However, 
NMFS  found  the  process  to  be 
cumbersome  and  not  very  beneficial. 
Council  meeting  agendas  are  often  very 
full,  and  because  General  Concurrences 
are  intended  to  address  minor  threats  to 
EFH,  the  Councils  did  not  view  the 
proposed  General  Concurrence  as  a  high 
priority  and  were  not  able  to 
accommodate  it  immediately  on  their 
meeting  agendas.  Also,  a  discussion  of 
the  proposed  General  Concurrence 
could  not  be  added  to  Council  agendas 
at  the  last  minute  if  time  permitted 
because  the  Magnuson-Stevens  Act  does 
not  allow  additions  to  Council  meeting 
agendas  without  public  notice  or  within 
14  days  before  a  meeting.  Since 
Councils  meet  relatively  infrequenUy, 
this  led  to  delays.  After  NMFS  briefed 
the  Councils,  NMFS  sought  public 
comment  through  Council  meetings  and 
a  Federal  Register  notice,  but  received 
no  comments.  In  other  cases 
nationwide,  NMFS  considered 
developing  General  Concurrences  but 
deferred  action  because  the  time- 
consuming  process  of  soliciting  Council 
and  public  input  led  to  potential 
General  Conciirrences  being  eclipsed  by 
other  EFH  priorities.  In  summary,  while 
the  intent  behind  General  Concurrences 
was  to  improve  efficiency  and  allow 
NMFS  and  other  agencies  to  focus  more 
effort  on  actions  posing  a  greater  threat 
to  EFH,  the  ciunbersome  process  of 
issuing  General  Concurrences  has 
discouraged  their  use,  with  littie 
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apparent  benefit  in  terms  of  public  and 
ODuncil  review. 

NMFS  modified  the  regulations  to 
address  these  procedural  inefficiencies 
while  still  keeping  the  public  and 
Councils  infonned  regarding  General 
Concurrences.  The  final  rule  omits  the 
reqiiirements  for  public  review  and 
consultation  with  the  appropriate 
Council(s).  but  contains  a  new  provision 
stating  that  after  completing  a  General 
Concurrence  NMFS  will  provide  a  copy 
to  the  appropriate  Council(s)  and  will 
make  the  General  Concurrence  available 
to  the  public  by  posting  the  docxunent 
on  the  internet  or  through  other 
appropriate  means.  The  final  rule 
retains  language  allowing  NMFS  to 
review  and  revise  GenersJ  Concurrences 
as  needed,  so  NMFS  can  make 
adjustments  if  necessary  to  ensine  that 
General  Conciurences  only  cover 
actions  with  minimal  adverse  effects  to 

EFH. 

Comment  B:  One  conservation  group 
commented  that  programmatic 
consultations  do  not  ensure  that 
individual  projects  or  actions  will  be 
designed  to  minimize  adverse  effects, 
and  thus  consultation  should  occur  at 
both  the  programmatic  and  project- 
specific  level.  Another  organization 
commented  that  General  Concurrences 
should  not  be  used  as  an  excuse  to 
avoid  project-specific  consultations. 
Response  B:  Neither  programmatic 
consultations  nor  General  Concurrences 
may  be  used  to  avoid  abbreviated  or 
expanded  consultation  if  an  action 
warrants  individual  review  to  evaluate 
potential  adverse  effects  to  EFH.  The 
final  rule  clarifies  that  for  a 
programmatic  consultation,  NMFS  will 
respond  to  the  Federal  agency  with 
programmatic  EFH  Conservation 
Recommendations  and  will  identify  any 
potential  adverse  effects  that  require 
project-specific  consultation  because 
they  could  not  be  addressed 
programmatically.  In  some  cases, 
however,  it  may  be  possible  to  address 
all  reasonably  foreseeable  adverse 
effects  to  EFH  with  programmatic 
recommendations,  so  there  would  be  no 
need  for  consultation  on  individual 
actions  taken  as  part  of  the  program. 
Likewise,  General  Conciurences  can 
only  be  used  for  specified  actions  that 
have  no  more  than  minimal  adverse 
effects  on  EFH,  and  any  action  that  does 
not  meet  that  standard  would  require 
separate  consultation. 

Comment  C:  One  commenter  asked 
for  clarification  of  the  programmatic 
consultation  process. 

Response  C:  NMFS  agrees  that  clearer 
guidance  is  warranted  for  the 
programmatic  consultation  process.  The 
final  rule  discusses  programmatic 


consultation  in  a  distinct  subsection  of 
§  600.920  to  allow  easier  comparison  to 
the  other  approaches  to  conducting  EFH 
consultations,  and  provides  more  detail 
on  the  pvupose  of  and  process  for 
programmatic  consultations. 

Comment  !>.  One  commenter  said  the 
process  for  developing  General 
Concurrences  is  vague  and  may  be 
burdensome. 

Response  D:  As  discussed  above, 
NMFS  discovered  through 
implementation  that  the  process  in  the 
interim  final  rule  for  developing  General 
Concurrences  was  more  complicated 
and  time-consiuning  than  NMFS 
intended.  The  final  rule  simplifies  and 
clarifies  this  process  by  removing  the 
requirements  fw  public  review  and 
consultation  with  the  appropriate 
Council(s). 

Comment  E:  Many  commenters  said 
that  NMFS  should  develop  General 
Conciurences  or  programmatic 
consultations  to  cover  actions  related  to 
the  specific  industries  or  activities  in 
which  the  commenters  are  engaged, 
such  as  port  development  and 
operations,  forest  products,  and 
petroleum  development  Some  of  these 
commenters  asked  for  clarification  of 
proponents'  responsibilities  when 
advancing  such  a  request. 

Response  E:  The  development  of  a 
General  Conourence  or  programmatic 
consultation  is  initiated  by  NMFS  or  a 
Federal  agency,  although  other 
Interested  parties  may  bring  to  the 
attention  of  NMFS  or  a  Federal  agency 
specific  types  of  actions  that  might  be 
appropriate  for  one  of  these  categorical 
approaches  to  EFH  consultation. 
Affected  industries  or  other  groups  are 
not  required  to  provide  specific 
information  in  support  of  such  a 
request,  although  specificity  regarding 
the  actions  to  be  covered  and  their 
potential  effects  to  EFH  would  help 
NMFS  and  the  action  agency  evaluate 
such  proposals. 

Comment  F:  A  few  commenters 
addressed  the  standards  for  determining 
whether  a  General  Conciurence  is 
appropriate  for  a  given  suite  of  actions. 
Two  of  these  commenters  asked  for 
clarification  of  the  standard  that  General 
Concurrences  may  be  used  for  actions 
that  would  not  cause  greater  than 
minimal  adverse  effects  on  EFH 
individually  and  aunulatively.  A 
Federal  agency  recommended  that 
NMFS  should  determine  before  issuing 
a  General  Concurrence  not  only  that  the 
actions  would  cause  no  more  than 
minimal  adverse  effects,  but  also  that 
coastal  ecosystem  health,  includii^ 
EFH,  will  generally  benefit  as  a  resiilt  of 
the  Federal  actions. 


Response  F:  Given  the  wide  variety  of 
Federal  actions  that  could  adversely 
affect  EFH,  NMFS  decided  that  rather 
than  defining  "minimal  adverse  effects" 
in  the  rule,  it  is  best  to  determine 
separately  for  each  contemplated 
Genial  Concurrence  whether  the 
actions  would  cause  greater  than 
minimal  adverse  effects  on  EFH 
individually  and  cumulatively.  In 
general  terms,  however,  minimal  effects 
are  those  that  can  be  considered 
negligible  in  terms  of  their  impact  on 
the  quality  or  quantity  of  EFH  due  to 
their  limited  scope  and/or  diu-ation. 
Since  EFH  consultation  covers  effects  to 
EFH  specifically  rather  than  effects  to 
coastal  ecosystems  in  general,  it  is  not 
appropriate  to  state  in  the  rule  that 
General  Concurrences  must  benefit 
coastal  ecosystem  health. 

Comment  G:  One  commenter  said  that 
it  should  be  up  to  the  Federal  action 
agency  to  determine  whether 
programmatic  consultation  is 
appropriate  for  a  given  circumstance, 
and  suggested  that  it  is  improper  for 
NMFS  to  tell  Federal  agencies  how  to 
consult. 

Response  G:  NMFS  disagrees.  NMFS 
must  determine  what  type  of  EFH 
consultation  is  appropriate  for  any  given 
Federal  action  or  group  of  actions  so 
that  NMFS  can  ensure  the  consultation 
is  consistent  with  the  Secretary's 
interpretation  of  the  requirements  of 
section  305(b)(2)  of  the  Magnuson- 
Stevens  Act.  It  is  important  to  select  the 
appropriate  approach  to  EFH 
consultation  so  that'the  exchange  of 
information  between  NMFS  and  the 
Federal  agency  considers  potential 
effects  to  EFH  at  a  suitable  level  of 
detail,  resulting  in  NMFS  having  the 
information  necessary  to  provide  EFH 
Conservation  Recommendations  as 
required  by  section  305(b)(4)(A)  of  the 
Magnuson-Stevens  Act.  If  a  Federal 
agency  attempts  to  use  a  method  of 
considtation  that  NMFS  determines  is 
inappropriate  for  a  given  action  or 
actions,  NMFS  will  advise  the  agency  as 
to  which  approach  is  best  suited  to 
handle  the  action(s).  If  a  Federal  agency 
nevertheless  fails  to  consult  properly  for 
actions  that  would  adversely  affect  EFH, 
NMFS  will  provide  EFH  Conservation 
Recommendations  based  on  the 
information  available. 

Comment  H:  One  commenter 
suggested  that  NMFS  provide  an 
example  to  illustrate  how  a  Federal 
agency  would  track  actions  taken  under 
a  General  Concurrence,  as  called  for  in 
the  interim  final  rule.  The  commenter 
also  recommended  that  the  final  nile 
require,  rather  than  just  suggest,  annual 
reporting  from  each  action  agency. 
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Response  H:  Tracking  actions  covered 
by  a  General  Concurrence  is  necessary 
to  ensure  that  the  cumulative  effects  of 
the  actions  are  no  more  than  minimal. 
The  final  rule  retains  language  from  the 
interim  final  rule  stating  that  tracking 
should  include  the  number  of  actions 
taken  under  a  General  Concurrence,  the 
amount  and  type  of  habitat  adversely 
affected,  and  the  baseline  against  which 
the  actions  will  be  tracked.  For  example, 
for  a  particular  General  Concurrence 
tracking  could  entail  a  Federal  agency 
providing  NMFS  with  periodic  reports 
specifying  this  information,  comparing 
the  condition  of  the  EFH  prior  to  the 
actions  with  its  condition  after  the 
actions,  and  providing  any  revised 
estimates  of  \he  number  or  location  of 
actions  expected  during  the  next 
reporting  period.  The  final  rule  does  not 
require  such  reporting  on  an  annual 
basis  because  there  may  be 
circumstances  where  reporting  on 
another  time  cycle  would  be  equally 
effective. 

Comment  I:  One  commenter  said  that 
General  Concurrences  should  also  apply 
to  Councils,  so  that  Councils  would  not 
comment  on  individual  Federal  actions 
for  which  a  General  Concurrence  has 
been  issued. 

Response  I:  General  Concurrences  are 
a  means  of  obviating  the  need  for 
Federal  agencies  to  consult  with  NMFS 
individually  on  specified  types  of 
actions  that  would  cause  no  more  than 
minimal  adverse  effects  on  EFH.  The 
Magnuson-Stevens  Act  does  not  require 
Federal  agencies  to  consult  with 
Councils  regarding  EFH,  and  General 
Concurrences  do  not  apply  to  comments 
from  Councils  on  Federal  actions.  As 
discussed  above,  the  final  rule  modifies 
the  process  for  NMFS  to  coordinate  with 
Councils  regarding  the  development  of 
General  Concurrences.  NMFS  will 
provide  a  copy  of  all  General 
Concurrences  to  the  appropriate 
Council(s).  If  the  Councils  agree  that  the 
actions  covered  by  a  General 
Concurrence  would  have  no  more  than 
minimal  adverse  effects  on  EFH,  it  is 
unlikely  that  the  Coimcils  would 
conunent  on  those  actions.  However, 
Councils  have  independent  authority 
imder  section  305(b)(3)  of  the 
Magnuson-Stevens  Act  to  comment  on 
federal  and  state  agency  actions  that 
may  affect  the  habitat  of  fishery 
resoiut:es  under  Council  jmisdiction. 

30.  Conmients  on  the  Expanded 
Consultation  Process 

Comment  Several  commenters 
representing  non-fishing  interests 
wanted  NMFS  to  clarify  the  thresholds 
for  conducting  EFH  consultations  and 
EFH  expanded  considtations.  The 


commenters  wanted  NMFS  to  define  the 
"substantial  adverse  effects"  standard 
for  actions  requiring  expanded 
consultation,  and  wanted  examples  of 
federal  actions  that  would  result  in 
expanded  consultation.  Also,  one 
commenter  wanted  to  know  who  would 
be  responsible  for  the  costs  of 
completing  an  EFH  Assessment  if  an 
expanded  consultation  was  required. 
Response:  Section  305(b)(2)  of  the 
Magnuson-Stevens  Act  requires  federal 
agencies  to  consult  with  NMFS  when 
any  Federal  action  may  adversely  affect 
EFH.  The  EFH  regulations  require 
expanded  consultation  for  Federal 
actions  that  would  result  in  substantial 
adverse  effects  to  EFH.  Generally,  the 
action  agency  determines  the 
appropriate  level  of  consultation, 
although  if  NMFS  believes  that  a 
proposed  action  will  have  substantial 
adverse  effects  on  EFH,  NMFS  may 
request  expanded  consultation.  The 
determination  of  substantial  adverse 
effects  should  be  based  on  project- 
specific  considerations,  such  as  the 
ecological  importance  or  sensitivity  of 
an  area,  the  type  and  extent  of  EFH 
affected,  and  the  type  of  activity. 
Substantial  adverse  effects  are  effects 
that  may  pose  a  relatively  serious  threat 
to  EFH  and  typically  could  not  be 
alleviated  through  minor  modifications 
to  a  proposed  action.  For  example,  a 
harbor  development  project  that 
requires  significant  dredging  and  filling, 
channel  realignments,  or  shoreline 
stabilization  near  EFH  would  likely  be 
considered  to  have  substantial  adverse 
effects  to  EFH.  Regardless  of  the  type  of 
consultation,  the  action  agency  is 
responsible  for  preparing  an  EFH 
Assessment. 

31.  Comments  on  Supplemental 
Consultation 

Comment  Two  commenters 
reconunended  that  NMFS  delete  the 
section  of  the  rule  concerning 
supplemental  consultation.  One  of  these 
commenters  said  there  is  no  provision 
in  the  Magnuson-Stevens  Act  to  reopen 
a  consultation.  The  other  commenter 
-thought  this  section  was  ambiguous  and 
said  that  because  of  this  provision 
action  agencies  and  affected  parties  will 
not  know  whether  consultations  are 
final. 

Response:  The  provision  on 
supplemental  consultation  is  a 
necessary  and  appropriate  part  of  the 
regulations  because  it  informs  Federal 
agencies  that  changes  to  the  factual 
basis  behind  a  completed  EFH 
consultation  may  warrant  reinitiating 
the  consultation.  Supplemental 
consultation  is  not  necessary  unless  a 
Federal  agency  substantially  revises  its 


plans  for  an  action  in  a  manner  that  may 
adversely  affect  EFH,  or  if  new 
information  becomes  available  that 
affects  the  basis  for  NMFS'  EFH 
Conser\'ation  Recommendations.  It  is 
reasonable  to  expect  that  a  substantial 
change  in  circumstances  may  warrant 
review  and  potentially  a  change  in  EFH 
Conservation  Recommendations. 

32.  Comments  on  NMFS'  EFH 
Conservation  Recommendations 

Comment  A:  Several  commenters 
asked  for  more  information  to  clarify  the 
role  of  EFH  Conservation 
Recommendations.  One  commenter 
asked  whether  the  recommendations 
NMFS  will  make  on  Federal  or  state 
actions  that  wouW  adversely  affect  EFH 
are  limited  to  the  recommendations 
contained  in  FMPs  for  EFH  conservation 
and  enhancement.  Another  expressed 
confusion  about  the  difference  between 
EFH  Conservation  Recommendations 
and  EFH  Assessments. 

Response  A:  The  term  "EFH 
Conservation  Recommendations"  in  the 
final  rule  "refers  to  recommendations 
provided  by  NMFS  to  a  Federal  or  state 
agency  pursuant  to  section  305(b)(4)(A) 
of  the  Magnuson-Stevens  Act.  NMFS  is 
required  to  provide  these 
recommendations  regarding  any  Federal 
or  state  agency  action  that  would 
adversely  affect  EFH.  and  Federal 
agencies  are  required  to  provide  a 
detailed  written  response  to  such 
recommendations  under  section 
305(b)(4)(B)  of  the  Act.  Thus.  EFH 
Conservation  Recommendations  have 
different  legal  connotations  than  other 
EFH-related  recommendations  called  for 
under  the  Magnuson-Stevens  Act,  such 
as  Council  recommendations  to  Federal 
or  state  agencies  under  section 
305(b)(3),  or  recommendations  for  EFH 
conservation  and  enhancement  in  FMPs 
pursuant  to  section  303(a)(7).  The  final 
rule  capitalizes  the  term  "EFH 
Conservation  Recommendations"  to 
help  emphasize  that  these 
recommendations  differ  from  other 
EFH-related  recommendations 
discussed  in  the  regulations. 

EFH  Conservation  Recommendations 
are  not  limited  to  the  recommendations 
contained  in  FMPs  for  EFH  conservation 
and  enhancement  under  section 
303(a)(7)  of  the  Act.  For  EFH 
consultations.  NMFS'  EFH  Conservation 
Recommendations  are  based  in  part  on 
EFH  Assessments  prepared  by  Federal 
agencies  to  describe  the  effects  of 
agency  actions  on  EFH. 

Comment  B:  One  commenter  said  that 
NMFS  should  release  its  EFH 
Conservation  Reconunendations  in  draft 
form  and  make  them  available  for  public 
comment  before  conveying  the 
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recommendations  to  a  Federal  or  state 

agency. 

Response  B:  NMFS  disagrees. 
Providing  a  comment  period  on  EFH 
Gonservation  Recommendations  could 
result  in  delays  for  Federal  and  state 
agencies  that  may  be  relying  on  NMFS' 
input  to  decide  on  appropriate  measures 
to  avoid  or  minimize  adverse  effects  to 
EFH.  Moreover,  since  EFH  Conservation 
Recommendations  are  non-binding,  they 
do  not  impose  restrictions  on  proposed 
actions.  If  an  action  agency  agrees  with 
NMFS'  EFH  Conservation 
Recommendations  but  determines  that 
adopting  the  recommendations  may 
result  in  substantial  changes  to  a 
proposed  action,  the  agency  may  be 
required  to  seek  additional  public  input 
under  other  laws  before  taking  a  final 
action  that  incorporates  NMFS' 
recommendations. 

Comment  C:  Several  commenters 
asked  NMFS  to  clarify  the  process  for 
providing  EFH  Conservation 
Recommendations  to  state  agencies. 
Three  of  these  commenters  suggested 
that  the  final  rule  say  specifically  that 
state  agencies  are  not  required  to 
consult  with  NMFS.  A  state  regulatory 
agency  asked  for  clarification  as  to  when 
NMFS  will  provide  EFH  Conservation 
Recommendations  to  state  agencies.  The 
same  agency  asked  whether  NMFS  and 
the  Councils  will  provide 
reconunendations  by  category  of  activity 
or  adverse  impact  (e.g.,  dredgiujg  or 
filling)  or  on  a  case-by-case  basis. 

Response  C:  The  final  rule  includes  a 
clarification  that  the  Magnuson-Stevens 
Act  does  not  require  state  agencies  to 
consult  with  the  Secretary  regarding 
EFH.  The  final  rule  retains  language 
stating  that  NMFS  will  use  existing 
coordLiation  procediu«s  or  establish 
new  procediues  to  identify  state  agency 
actions  that  may  adversely  affect  EFH 
and  to  determine  the  most  appropriate 
method  for  providing  EFH  Conservation 
Recommendations  to  state  agencies.  In 
general,  NMFS  will  strive  to  provide 
EFH  Conservation  Recommendations  as 
appropriate  on  individual  actions 
during  the  agency  or  public  comment 
period.  Coimcils  may  provide  general 
recommendations  in  FMPs  by  category 
of  activity  or  adverse  impact  luider 
section  303(a)(7)  of  the  Magnuson- 
Stevens  Act,  and  may  comment  on 
individual  actions  under  section 
305(b)(3)  of  the  Act. 

Comment  D:  A  niunber  of  non-fishing 
industries  commented  that  NMFS  has 
little  or  no  experience  or  expertise  to 
evaluate  non-fishing  activities  and 
provide  recommendations. 

Response  D:  NMFS  has  commented 
on  a  variety  of  non-fishing  threats  to  fish 
habitat  under  the  Fish  and  Wildlife 


Coordination  Act,  National 
Environmental  Policy  Act,  and  other 
statutes  since  the  agency  was 
established  in  1970.  NMFS  comments 
on  thousands  of  such  activities  every 
year.  Under  section  305(b)(4)(A)  of  the 
amended  Magnuson-Stevens  Act,  NMFS 
now  is  required  to  provide  conservation 
reconunendations  for  any  Federal  or 
state  agency  action  that  would  adversely 
affect  EFH.  While  NMFS  may  not  have 
extensive  expertise  on  all  such  threats  to 
EFH,  the  information  provided  by 
Federal  agencies  through  the 
consultation  process  in  EFH 
Assessments  will  help  NMFS  to 
imderstand  potential  adverse  effects  and 
develop  appropriate  EFH  Conservation 
Recommendations. 

Comment  E:  One  commenter 
referenced  the  section  of  the  interim 
final  rule  that  said  Federal  agencies  and 
NMFS  must  use  the  best  scientific 
information  available  regarding  the 
effects  of  proposed  actions  on  EFH.  The 
commenter  said  that  NMFS  should  also 
use  the  best  scientific  information 
available  to  support  its  mitigation 
recommendations. 

Response  E:  NMFS  agrees  and  has 
modified  the  regulations  to  add  that 
Federal  agencies  and  NMFS  also  must 
use  the  best  scientific  information 
available  regarding  the  measures  that 
can  be  taken  to  avoid,  minimize,  or 
offset  adverse  effects  on  EFH; 

33. Comments  on  Federal  Action  Agency 
Responsibilities  After  Receiving  NMFS' 
EFH  Conservation  Recommendations 

Comment  A:  Three  commenters 
recommended  that  NMFS  delete  the 
provision  requiring  that  Federal  agency 
responses  that  are  inconsistent  with 
EFH  Conservation  Recommendations 
must  include  the  scientific  justification 
for  any  disagreements  with  NMFS  over 
the  anticipated  effects  of  the  proposed 
action  and  the  measiu^s  needed  to 
avoid,  minimize,  mitigate,  or  o^et  such 
effiects.  The  commenters  stated  that 
NMFS  has  no  authority  to  require  a 
scientific  justification,  and  pointed  out 
that  agencies  may  reject  NMFS' 
recommendations  on  non-scientific 
grounds. 

Response  A:  As  noted  in  the  preamble 
to  the  interim  final  rule  at  62  FR  66546. 
section  305(d)  of  the  Magnuson-Stevens 
Act  gives  the  Secretary  authority  to 
issue  regulations  necessary  to  carry  out 
any  provision  of  the  Act,  including  the 
provision  that  calls  for  a  detailed 
written  response  to  NMFS'  EFH 
Conservation  Recommendations  and  an 
explanation  for  not  following  the 
recommendations.  In  the  regulations, 
NMFS  interprets  this  statutory 
requirement  to  include  explaining  the 


basis  for  any  disagreement  over 
technical  matters  that  are  within  NMFS' 
area  of  expertise.  NMFS  acknowledges 
that  Federal  agencies  may  disagree  with 
EFH  Conservation  Recommendations  for 
reasons  that  involve  economic  costs, 
public  safety  considerations,  or  other 
factors  unrelated  to  the  scientific  merit 
of  the  recommendations,  and  the  rule 
does  not  require  a  scientific  justification 
in  such  cases. 

Comment  B:  Several  commenters  said 
that  NMFS  does  not  have  the  authority 
to  request  further  review  of  Federal 
agency  decisions  that  are  inconsistent 
with  EFH  Conservation 
Recommendations. 

Response  B:  NMFS  disagrees.  The 
process  for  further  review  of  Federal 
agency  decisions  that  are  inconsistent 
with  NMFS'  EFH  Conservation 
Recommendations  is  integral  to 
completing  interagency  consultation 
effectively  under  section  305(b)(2)  of  the 
Magnuson-Stevens  Act.  Interagency 
consultations  by  nature  involve  an 
exchange  of  information  between 
agencies,  and  the  process  for  further 
review  provides  a  mechanism  for 
resolving  disagreements.  NMFS  has  no 
authority  to  compel  another  Federal 
agency  to  hold  final  actions  in  abeyance 
pending  the  resolution  of  disputes  about 
EFH.  However,  since  NMFS  does  not 
anticipate  requesting  further  review 
very  frequently,  NMFS  hopes  that 
Federal  agencies  will  agree  to  defer  final 
decisions  temporarily  if  NMFS  requests 
further  review. 

Comment  C:  One  commenter  said  that 
the  process  for  further  review  must 
preserve  the  autonomy  of  the  action 
agency  to  decide  whether  to  implement 
NMFS'  recommendations. 

Response  C:  NMFS  agrees.  NMFS' 
recommendations  are  non-binding.  If  a 
Federal  agency  ultimately  decides  not  to 
accept  one  or  more  recommendations, 
the  final  rule  and  section  305(b)(4)(B)  of 
the  Magnuson-Stevens  Act  merely 
require  the  agency  to  explain  in  writing 
the  reasons  for  not  following  the 
recommendations. 

Comment  !>.  Several  commenters 
requested  more  information  about  the 
process  for  further  review  of  Federal 
action  agency  decisions  that  are 
inconsistent  with  NMFS'  EFH 
Conservation  Recommendations.  One  of 
these  commenters  said  the  final  rule 
should  specify  a  time  period  within 
which  disagreements  must  be  resolved. 
Another  asked  for  the  final  rule  to 
specify  sequential  levels  of  review  in 
each  agency  and  procediires  for 
suspending  action  agency  decisions 
during  higher  level  review.  Two  of  the    ■ 
commenters  asked  for  more  detailed 
procedures  for  involving  the  Councils  in 
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higher  level  review  of  action  agency 
decisions. 

Response  D:  The  final  rule  does  not 
include  a  time  frame  for  resolving 
disagreements,  nor  does  it  specify 
sequential  levels  of  review.  Likewise, 
the  final  rule  does  not  call  for 
suspending  action  agency  decisions 
pending  higher  level  review.  NMFS 
relies  on  other  agencies  to  agree  to 
further  review  of  decisions  that  are 
inconsistent  with  NMFS'  EFH 
Conservation  Recommendations, 
including  the  procedures  and  time 
frames  for  such  review.  Procedures  for 
Coiuicil  involvement  in  higher  level 
review  are  already  discussed  in  the 
regulations,  and  may  be  elaborated  upon 
if  appropriate  in  any  written  procediues 
NMFS  might  develop  to  refine  the 
process  in  the  future. 

34.Comments  on  Compliance  with 
Applicable  Laws  and  Executive  Ordefs 

Conunent  A:  One  commenter  asked 
for  clarification  on  the  relationship 
between  the  interim  final  rule  and 
Executive  Order  12962  on  Recreational 
Fisheries. 

Response  A:  Although  the  EFH 
regulations  and  Executive  Order  12962 
both  promote  the  themes  of 
sustainability  aad  interagency 
cooperation,  there  is  no  dfrect 
relationship  between  Executive  Order 
12962  and  the  Magnuson-Stevens  Act 
EFH  provisions.  Executive  Order  12962 
was  specifically  designed  to  restore  and 
enhance  aquatic  systems  to  provide  for 
increased  recreational  fishing 
opportunities  nationwide.  Executive 
Order  12962  established  the  National 
Recreational  Fisheries  Coordination 
Council  (the  Coordination  Council)  to 
develop  and  encourage  partnerships 
between  government  and  private  sports 
fishing  and  boating  groups  to  foster 
aquatic  conservation  that  benefits 
recreational  fisheries.  The  Coordination 
Council  was  to  promote  conservation 
awareness  of  aquatic  restoration 
programs  and  evaluate  the  effects  of 
Federal  activities  on  recreational 
fishing.  The  EFH  regulations  pertain  to 
all  federally  managed  species  without 
distinguishing  between  conunercial  and 
recreational  fisheries.  The  EFH 
regulations  establish  procediues  to 
identify  important  habitats  and  evaluate 
the  effects  of  various  actions  on  EFH, 
rather  than  on  recreational  or 
commercial  fishing. 

Comment  B:  Several  commenters 
questioned  whether  NMFS  had  met  its 
responsibilities  under  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA).  Title  II  of  the 
Unfunded  Mandates  Reform  Act,  and 
Executive  Order  12866. 


Response  B:  The  Regulatory 
Flexibility  Act  (RFA),  as  amended  by 
SBREFA,  requires  federal  agencies  to 
prepare  an  initial  and  final  regulatory 
flexibility  analysis  for  a  rule  unless  the 
agency  can  certify  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  Assistant  General  Coimsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  made  such  a 
certification  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  as  required  by  5  U.S.C. 
605(b).  Therefore,  NMFS  was  not 
required  to  complete  an  initial  or  final 
regulatory  flexibility  analysis  under 
RFA. 

Under  the  Unfunded  Mandates 
Reform  Act,  Federal  agencies  are 
required  to  enter  a  consultation  process 
for  any  rulemaking  that  places 
responsibilities  on  another  level  of 
government  (e.g.,  states)  without  paying 
the  costs  for  carrying  out  these  duties. 
Title  II  describes  analyses  and 
consultations  that  agencies  must 
imdertake  for  rules  that  may  result  in 
expenditures  over  $100  million  in  any 
year  by  state,  local,  and  tribal 
govenunents,  or  the  private  sector.  This 
rule  will  not  require  any  expenditiu«s 
by,  nor  place  any  responsibilities  or 
duties  on,  state,  local,  or  tribal 
governments,  or  the  private  sector.  EFH 
consultations  regarding  Federal  permits, 
licenses,  or  funding  could  lead  the 
responsible  Federal  agency  to  restrict  or 
limit  the  proposed  action,  which  may 
result  in  indirect  costs  on  the  entity 
seeking  the  authorization  or  funding. 
However,  any  such  requirements  would 
be  imposed  at  the  discretion  of  the 
responsible  Federal  agency,  and  it 
would  be  speculative  to  evaluate  such 
costs  in  conjunction  with  this 
rulemaking.  Therefore,  NMFS  was  not 
required  to  develop  an  assessment  of  the 
effects  of  this  rule  on  other  levels  of 
government  or  the  private  sector. 

The  final  rule  has  been  determined  to 
be  significant  for  the  piu-poses  of 
Executive  Order  12866.  As  such,  NMFS 
submitted  this  rule  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approtral. 

Comment  C:  One  commenter  thought 
the  finding  of  no  significant  impact 
under  the  National  Environmental 
Policy  Act  ignores  the  substantial 
amounts  of  staff  time  and  other 
resources  that  Federal  agencies  will 
divert  frt>m  other  priorities  to  meet  the 
EFH  requirements. 

Response  C:  NMFS  completed  a 
revised  EA  that  addresses  how  the  final 
rule  could  affect  various  parties, 
including  Federal  agencies.  The 
provisions  of  the  final  rule  related  to 


Federal  agency  consultation  with  NMFS 
could  result  in  an  expenditure  of  time 
and  resources  that  detracts  from  other 
activities.  However,  the  rule  implements 
a  clear  requirement  in  the  Magnuson- 
Stevens  Act  for  Federal  agencies  to 
consult  with  NMFS  on  any  action  that 
may  adversely  affect  EFH.  The  rule 
provides  guidance  on  required 
information  for  consultations  and 
encoiuages  agencies  to  combine  the 
consultation  process  with  existing 
environmental  review  procedures,  so 
that  consultations  will  be  completed  in 
an  efficient  and  effective  manner. 

Changes  from  the  Interim  Final  Rule 

NMFS  restructured  parts  of  the 
section  detailing  the  EFH  contents  of 
FMPs  by  providing  a  separate  overview 
of  the  mandatory  requirements  and 
separating  into  distinct  sections  the 
guidelines  for  addressing  general  habitat 
information,  information  necessary  to 
describe  and  identify  EFH,  and 
considerations  for  determining  the 
limits  of  EFH.  NMFS  also  restructured 
the  section  addressing  fishing  activities 
that  may  adversely  affect  EFH  by 
separating  into  distinct  sections  the 
guidelines  for  evaluation  of  fishing 
activities  and  minimization  of  adverse 
effects.  NMFS  made  these  changes  in 
response  to  commenters'  concerns  about 
a  lack  of  clarity  in  the  interim  final  rule, 
and  based  on  NMFS'  experience 
working  with  the  Councils  to  add  EFH 
information  to  existing  FMPs. 

NMFS  reorganized  parts  of  the 
coordination,  consultation,  and 
reconunendation  procedures  by 
providing  a  separate  summary  of  the 
five  approaches  for  conducting  EFH 
consultation;  addressing  the 
requirements  for  EFH  Assessments 
before  providing  the  procedures  for  each 
approach  for  EFH  consultation;  and 
placing  the  requirements  for 
programmatic  consultations  in  a  distinct 
section.  NMFS  made  these  revisions  in 
response  to  commenters'  concerns  that 
the  consultation  requirements  were 
confusing  and  difficult  to  follow. 

The  changes  to  the  rule  are 
predominantly  technical  or 
administrative  in  nature  and  clarify 
intent  or  otherwise  ease  implementation 
of  the  EFH  provisions  of  the  Magnuson- 
Stevens  Act.  The  following  changes  are 
listed  in  the  order  that  they  appear  in 
the  regulations.  Grammatical  or'other 
minor  changes  are  not  detailed.  Unless 
otherwise  discussed  below,  the  rationale 
for  why  changes  were  made  irom  the 
interim  final  rule  is  contained  in  the 
Comments  and  Responses  section. 

In  many  cases  throughout  the  final 
rule  "effiect"  or  "affect"  replaces 
"impact"  because  the  Magnuson- 
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Stevens  Act  uses  "affect"  in  the 
applicable  provision  of  the  statute,  and/ 
or  to  reflect  common  usage  of  the  terms 
in  the  fields  of  ecology  and 
environmental  assessment.  Also, 
"Federal  agency"  or  "ageiacy"  replaces 
"Federal  action  agency"  or  "action 
agency"  in  many  places  throughout  the 
rule'.  This  change  eliminates 
redimdancy  and  simplifies  the  text, 
particularly  given  that  many  sections  of 
the  rule  only  apply  to  Federal  agencies 
with  actions  that  may  adversely  affect 
EFH  (i.e..  Federal  action  ggencies). 

Throughout  the  final  rule  the  phrase 
"fishery  management  unit"  replaces  the 
acronym  "FMU"  to  improve 
understanding.  "Action"  replaces 
"proposed  action"  in  many  places  to  be 
inclusive  of  all  types  of  agency  actions. 
In  several  instances  throi^out  Subpart 
I  of  the  final  rule  "life  stage"  replaces 
"life  history  stage"  to  use  the  more 
common  scientific  term.  In  several 
places  throughout  Subpart  K,  "existing 
environmental  review  process"  replaces 
"existing  consultation  process"  to 
encompass  environmental  reviews  that 
are  not  consultations  per  se. 

In  a  nimiber  of  places  throughout  the 
final  rule,  paragraphs  have  been 
renumbered  and  references  to 
paragraphs  and  sections  have  been 
changed  to  reflect  the  renumbering. 
In  §  600.805,  paragraph  (a),  "EFH 
provisions"  replaces  "provision  on 
EFH"  to  improve  clarity. 

In  §  600.805,  paragraph  (b),  "An  FMP 
may"  replaces  "A  Council  may"  to 
clarify  that  FMPs  are  the  appropriate 
vehide  to  discuss  habitat  for  species  not 
includedUn  the  fishery  management 
unit,  if  a  Coimcil  chooses  to  do  so. 

In  §  600.810,  paragraph  (a),  NMFS 
modified  the  definition  of  "adverse 
effect"  by  deleting  the  parenthetical 
examples  of  direct  and  indirect  effects 
and  instead  explaining  that  "Adverse 
effects  may  include  direct  or  indirect 
physical,  chemical,  or  biological 
alterations  of  the  waters  or  substrate  and 
loss  of,  or  injury  to,  benthic  organisms, 
prey  species  and  their  habitat,  and  other 
ecosystem  components,  if  such 
modifications  reduce  the  quality  and/or 
quantity  of  EFH."  The  definition  also 
includes  new  language  to  clarify  that 
"Adverse  effects  to  EFH  may  result  from 
actions  occurring  within  EFH  or  outside 
(^EFH  and  may  include  site-specific  or 
habitat-wide  impacts,  including 
individual,  cumulative,  or  synergistic 
consequences  of  actions," 

In  §600.810,  paragraph  (a),  the 
definition  of  "Council"  omits  the  word 
"Secretarial"  to  be  consistent  with  the 
definition  of  this  term  in  §  600.305(c) 
and  600.910(a). 


In  §  600.810.  paragraph  (a),  the 
definition  of  "habitat  area  of  particular 
concern"  refers  to  areas  identified 
pursuant  to  §  600.815(a)(8)  rather  than 
§  600.815(a)(9)  because  the  final  rule 
includes  renumbered  paragraphs. 

In  §  600.815,  paragraph  (a),  a  new 
paragraph  (1)  entitled  "Description  and 
identification  of  EFH"  replaces  the 
former  paragraphs  (1)  "Habitat 
requirements  by  life  history  stage"  and 
(2)  "Description  and  identification  of 
EFH."  As  discussed  above,  the  new 
organization  clarifies  the  mandatory 
contents  of  FMPs  by  providing  a 
separate  overview  and  separating  into 
distinct  sections  the  guidelines  for 
addressing  general  habitat  information, 
information  necessary  to  describe  and 
identify  EFH,  and  considerations  for 
determining  the  limits  of  EFH.  The 
language  within  this  paragraph  includes 
much  of  the  language  from 
corresponding  sections  of  the  interim 
final  rule.  Substantive  changes  are 
described  below. 

In  §  600.815,  paragraph  (a),  the 
description  of  Level  1  information 
(formerly  §600.815(a)(2)(i)(C)(l);  now 
§600.815(a)(l)(iii)(A)(l))  clarifies  that 
distribution  data  need  not  necessarily  be 
limited  to  systematic  presence/absence 
sampling  data.  The  word  "distribution" 
replaces  "presence/absence"  and 
"geographic  range"  replaces 
"distribution."  The  paragraph  also 
includes  a  new  sentence:  "Habitat  use 
may  also  be  inferred,  if  appropriate, 
based  on  information  on  a  similar 
species  or  another  life  stage." 

In  §  600.815,  paragraph  (a),  a  new 
paragraph  (l)(iii)(B)  says  that  in  the 
absence  of  information  to  identify 
habitat  usage  by  a  given  species  or  life 
stage,  EFH  should  not  be  designated. 

In  §  600.815,  paragraph  (a),  the  former 
paragraph  (2)(ii)(A)  (now  nimibered 
(l)(iv)(A))  includes  a  new  introductory 
sentence.  The  word  "described" 
replaces  "obtained  through  the 
analysis"  and  "identified  as  EFH  of 
managed  species"  replaces  "protected 
as  EFH  for  managed  species."  The 
words  "at  each  life  stage"  now  appear 
at  the  end  of  the  sentence  regarding 
Level  1  information.  TJie  sentence 
regarding  Level  2  through  4  information 
appears  in  a  different  place  in  the 
paragraph  to  improve  organization,  and 
instead  of  saying  the  information  should 
be  used  "to  identify  the  habitats  valued 
most  highly  within  the  geographic  range 
of  the  species"  the  sentence  includes 
new  language  to  identify  "habitats 
supporting  the  highest  relative 
abimdance;  growth,  reproduction,  or 
survival  rates;  and/or  production  rates 
within  the  geographic  range  of  a 
species."  In  the  same  paragraph 


"distribution"  replaces  "presence/ 
absence"  and  the  former  "identify  those 
habitat  areas  most  conunonly  used" 
reads  "identify  EFH  as  those  habitat 
areas  most  commonly  used"  because  the 
purpose  of  the  analysis  is  to  identify 
EFH,  if  sufficient  information  is 
available.  A  new  sentence  advises 
Councils  to  explain  the  analyses 
conducted  to  distinguish  EFH  from  all 
habitats  potentially  used  by  a  species, 
which  will  improve  understanding  of 
the  basis  for  the  designations.  The 
paragraph  omits  three  sentences:  "Areas 
so  identified  should  be  considered 
essential  for  the  species.  However, 
habitats  of  intermediate  and  low  value 
may  also  be  essential,  depending  on  the 
health  of  the  fish  population  and  the 
ecosystem.  Councils  must  demonstrate 
that  the  best  scientific  information 
available  was  used  in  the  identification 
of  EFH,  consistent  with  national 
standard  2,  but  other  data  may  also  be 
used  for  the  identification."  The  first  of 
these  sentences  is  unnecessary  since 
references  to  identifying  EFH  now 
appear  earlier  in  the  paragraph.  The 
second  sentence  is  lumecessary  asid 
confusing  since  other  provisions  of  the 
rule  allow  Councils  to  identify  EFH 
broadly  if  warranted,  and  in  such  cases 
the  habitats  would  not  be  regarded  as  • 
intermediate  or  low  value.  The  third 
sentence  is  imnecessary  and  redundant 
with  the  requirements  of  the  Magnuson- 
Stevens  Act. 

In  §  600.815,  paragraph  (a),  a  new 
paragraph  (l)(iv)(B)  includes  more 
specific  gmdance  for  the  text 
descriptions  of  EFH. 

In  §  600.815,  paragraph  (a),  in  the 
former  paragraph  (2)(ii)(B)  (now 
numbered  (l)(iv)(C)),  "may"  replaces 
"should"  so  that  the  rule  permits,  but 
no  longer  strongly  recommends, 
considering  all  habitats  ciurently  used 
by  a  species  to  be  essential,  as  well  as 
certain  historic  habitats,  if  a  species  is 
overfished  and  habitat  factors  may  be 
contributing  to  the  species  being 
identified  as  overfished.  Councils 
should  make  this  determination  on  a 
case-by-case  basis.  In  the  same 
paragraph,  "should  be  reviewed  and 
amended"  replaces  "should  be 
reviewed,  and  the  FMP  amended" 
because  in  many  cases  the  identification 
of  EFH  can  be  amended  via  a  framework 
adjustment  rather  than  a  full  FMP 
amendment. 

In  §  600.815,  paragraph  (a),  in  the 
former  paragraph  (2)(ii)(C)  (now 
numbered  (l){iv)(D)).  "Areas  described 
as  EFH  will  normally"  replaces  "EFH 
will  always." 

The  final  rule  omits  the  language  that  , 
appeared  as  §600.815  (a)(2)(ii)(D)  of  the 
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interim  final  rule  to  eliminate 
redundancy. 

In  §  600.815,  paragraph  (a),  the  former 
paragraph  (2){ii)(E)  (now  numbered 
(l)(v)(E))  omits  "or  species  assemblage" 
and  includes  two  new  sentences  to 
explain  the  conditions  for  designating 
EFH  for  species  assemblages. 

In  §600.815,  paragraph  (a),  in  the 
former  paragraph  (2)(ii)(F)  (now 
numbered  (l)(iv)(F)),  "stream  or  river 
blockages"  replaces  "fish  blockages"  to 
be  more  accurate  about  the  problem  to 
be  address  by  improved  fish  passage 
techniques.  The  text  omits  the  words 
"or  quantity"  before  "measures"  to 
eliminate  jargon  and  redimdancy.  The 
word  "necessary"  replaces  "essential" 
to  improve  consistency  with  the 
Magnuson-Stevens  Act. 

In  §  600.815,  paragraph  (a),  in  the 
former  paragraph  (2)(iii)  (now  numbered 
(l)(v)),  the  final  rule  contains  new 
language  to  clarify  the  guidance  for 
mapping  EFH.  The  changes  are  intended 
to  encourage  more  explicit  and 
informative  EFH  maps  in  FMPs,  based 
on  NMFS'  experience  with  maps 
produced  using  the  guidance  in  the 
interim  final  rule.  The  new  language 
requires  that  FMPs  include  maps  that 
display,  within  the  constrains  of 
available  information,  the  geographic 
locations  of  EFH  or  the  geographic 
boundaries  within  which  EFH  for  each 
species  and  life  stage  is  found.  The  new 
language  also  encourages  Councils  to 
map  different  types  of  habitat 
designated  as  EFH  to  the  extent 
possible;  to  use  maps  to  distinguish  EFH 
bom  non-EFH  areas;  to  confer  with 
NMFS  regarding  national  mapping 
standards;  and  to  include  maps  of 
HAPCs. 

Section  600.815,  paragraph  (a)(2) 
includes  reorganized  and  expanded 
guidance  regarding  fishing  activities 
that  may  adversely  affect  EFH  (formerly 
addressed  in  paragraph  (a)(3)).  The  final 
rule  includes  separate  subsections  on 
the  evaluation  of  fishing  activities  and 
minimization  of  adverse  effects,  and 
explains  in  more  detail  the  information 
that  Councils  should  address  in  these 
portions  of  FMPs. 

In  §  600.815,  paragraph  (a),  the  former 
paragraph  (3)(iv)  (now  numbered 
(2)(iii))  includes  a  new  title, 
"Practicability,"  and  omits  the  phrase 
"whether,  and  to  what  extent,  the 
fishing  activity  is  adversely  impacting 
EFH,  including  the  fishery"  to  eliminate 
redundancy,  llie  language  also  omits 
the  phrase  "and  whether  the 
management  measiires  are  practicable, 
taking  into  consideration"  to  eliminate 
redundancy.  To  clarify  the  intent  of 
considering  costs  and  benefits,  the 
words  "the  long  and  short-term  costs 


and  benefits  of  potential  management 
measures  to  EFH.  associated  fisheries, 
and  the  nation"  replace  "the  long  and 
short-term  costs  as  well  as  benefits  to 
the  fishery  and  its  EFH,  along  with  other 
appropriate  factors."  A  new  sentence 
clarifies  that  Councils  are  not  required 
to  perform  a  formal  cost/benefit 
analysis. 

In  §600.815,  paragraph  (a),  in  the 
former  paragraph  (4)(i)  (now  numbered 
(2)(iv)(A)),  "damage  to  EFH"  replaces 
"physical  damage  in  EFH"  because 
adverse  effects  are  not  limited  to 
physical  effects. 

Section  600.815,  paragraph  (3)  is  new.. 
The  paragraph  clarifies  that  FMPs  must 
identify  threats  to  EFH  from  fishing 
activities  that  are  managed  under  laws 
other  than  the  Magnuson-Stevens  Act, 
such  as  state  managed  fisheries  or  those 
fisheries  managed  by  other  agencies. 
The  language  addresses  non-Magnuson- 
Stevens  Act  fishing  directly,  whereas 
the  interim  final  rule  more  indirectly 
stated  in  §  600.81 5(a)(3)(ii)  that  FMPs 
must  assess  all  fishing  equipment  types 
used  in  EFH. 

In  §  600.815,  paragraph  (a),  the  former 
paragraph  (5)  is  now  numbered  (4).  The 
title  of  the  paragraph  omits 
"Identification  of  to  reduce  wordiness. 
The  sentence  "FMPs  must  identify 
activities  other  than  fishing  that  may 
adversely  affect  EFH"  replaces  "FNffs 
must  identify  activities  that  have  the 
potential  to  adversely  affect  EFH 
quantity  or  quality,  or  both."  This 
change  clarifies  that  the  requirement  is 
to  identify  all  adverse  effects  to  EFH 
from  non-fishing  activities.  The  same 
paragraph  omits  language  saying  that 
FMPs  shoidd  describe  the  EFH  most 
likely  to  be  adversely  affected  and 
should  explain  the  mechanisms  that 
may  cause  the  effects,  because  this 
language  is  redundant  with  the  sentence 
saying  that  FMPs  should  describe 
known  and  potential  adverse  effects  to 
EFH.  The  paragraph  also  omits  two 
sentences  regarding  geographical 
analysis  of  non-fishing  impacts,  because 
Councils  shoiild  have  the  flexibility  to 
analyze  potential  impacts  using  any 
suitable  approach. 

In  §  600.815,  the  former  paragraph 
(a)(6)  is  now  nimibered  (a)(5).  To 
provide  context,  the  explanation  of 
cumulative  impacts  appears  at  the 
beginning  of  the  paragraph  rather  than 
later.  The  words  "the  cumulative 
impacts  of  appear  before  "fishing  and 
non-fishing  activities"  to  emphasize  that 
the  focus  is  cumulative  effects.  To 
emphasize  EFH  over  other  fish  habitat, 
the  term  "the  function  of  EFH"  replaces 
"habitat  function"  and  "EFH"  replaces 
"the  managed  species'  habitat."  The 
paragraph  omits  the  discussion  of 


cumulative  impacts  bom  fishing  that 
appeared  in  the  interim  final  rule, 
because  the  final  rule  addresses 
cimiulative  impacts  from  fishing  as  part 
of  the  evaluation  of  fishing  activities 
that  may  adversely  affect  EFH 
(§600.815{a)(2)(i)).  The  paragraph  omits 
other  language  from  the  interim  final 
rule  that  described  suggested  contents  of 
cumulative  impacts  analyses  and 
mapping  for  cumulative  impacts, 
because  Councils  should  have  flexibility 
to  evaluate  cumulative  impacts  using 
any  appropriate  methods.  The 
paragraph  omits  discussion  of  research 
needs  pertaining  to  cumulative  impacts 
because  research  needs  are  covered 
adequately  in  §  600.815(a)(9).  The 
paragraph  also  omits  language  regarding 
schedules  for  research  because  Councils 
have  no  control  over  such  schedules. 

In  §  600.815,  the  former  paragraph 
(a)(7)  is  now  numbered  (a)(6).  To  more 
accurately  reflect  the  statutory  language, 
the  text  states  that  "FMPs  must  identify 
actions  to  encourage  the  conservation 
and  enhancement  of  EFH.  including 
recommended  options  to  avoid, 
minimize,  or  compensate  for"  adverse 
effects.  The  paragraph  omits  "and 
promote  the  conservation  and 
enhancement  of  EFH"  to  better  reflect 
the  Councils'  role  as  outlined  in  the 
EFH  provisions  of  the  Magnuson- 
Stevens  Act.  The  paragraph  also  omits 
the  general  recommendations  and 
options  for  conservation  and 
enhancement  that  appeared  in  the 
interim  final  rule. 

In  §  600.815,  the  former  paragraph 
(a)(8)  is  now  nimibered  (a)(7).  The 
words  "may  be"  replace  "is"  because 
loss  of  prey  does  not  always  constitute 
an  adverse  effect  on  EFH  and  managed 
species.  The  first  sentence  omits  the 
word  "a"  before  "managed  species" 
because  adverse  effects  may  apply  to 
more  than  one  species.  To  clarify  that 
the  consideration  of  effects  to  prey  is 
consistent  with  the  Magnuson-Stevens 
Act,  the  phrase  "because  the  presence  of 
prey  makes  waters  and  substrate 
function  as  feeding  habitat,  and  the 
definition  of  EFH  includes  waters  and 
substrate  necessary  to  fish  for  feeding" 
replaces  "because  one  component  of 
EFH  is  that  it  be  necessary  for  feeding." 
To  clarify  the  conditions  under  which 
effects  to  prey  should  be  considered,  the 
phrase  "may  be  considered  adverse 
effects  on  EFH  if  such  actions  reduce 
the  quality  and/or  quantity  of  EFH" 
replaces  "may  be  considered  adverse 
effects  on  a  managed  species  and  its 
EFH."  The  word  "list"  replaces 
"identify"  and  "discuss"  replaces 
"generally  describe"  to  be  clearer  about 
how  FMPs  should  address  prey  species 
and  their  habitat.  The  final  rule  omits 
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the  sentence  from  the  mterim  final  rule 
saying  that  actions  that  cause  a 
reduction  of  the  prey  species  population 
should  be  described  and  identified.  This 
language  caused  conftision  about  the 
scope  of  the  required  analysis,  and  was 
substantially  redundant  with  other  text 
in  the  paragraph. 

hi  §  600.815,  the  former  paragraph 
(a)(9)  is  now  numbered  (a)(8).  The  final 
rule  combines  the  two  introductory 
sentences  from  the  interim  final  rule  to 
be  more  concise,  and  the  word 
"considerations"  replaces  "criteria." 
hi  §  600.815.  the  former  paragraph 
(a)(10)  is  now  numbered  (a)(9).  The  final 
rule  includes  much  more  concise  text  to 
explain  that  FMPs  should  identify  the 
research  and  information  needed  to 
improve  upon  the  description  and 
identification  of  EFH,  the  identification 
of  threats  to  EFH  from  fishing  and  other 
activities,  and  the  development  of 
conservation  and  enhancement 
measures  for  EFH. 

hi  §  600.815,  the  former  paragraph 
(a)(ll)  is  now  niunbered  (a)(10).  The 
final  rule  omits  the  words  "including  an- 
update  of  the  equipment  assessment 
originally  conducted  pursiiant  to 
paragraph  (a)(3)(ii)  of  this  section"  to 
eliminate  redundancy.  The  final  rule 
clarifies  that  Councils  and  NMFS 
should  "revise  or  amend  EFH 
provisions  as  warranted  based  on 
available  information."  The  final  rule 
omits  the  language  stating  that  "each 
FMP  amendment  should  include  a 
provision  requiring  review  and  update 
of  EFH  information  and  preparation  of 
a  revised  FMP  amendment  if  new 
information  becomes  available"  and 
instead  says  that  "FMPs  should  outline 
the  procedures  the  Coimcil  will  follow 
to  review  and  update  EFH  information." 
The  final  rule  adds  a  sentence  to 
provide  guidance  on  the  type  of 
information  the  Councils  and  NMFS 
should  examine  when  updating  the  EFH 
provisions  of  FMPs.  These  changes 
better  reflect  the  process  for  revising 
FMPs  based  on  a  review  of  current 
information.  The  language  in  this 
section  also  clarifies  that  the  Councils 
should  report  on  their  review  of  EFH 
information  as  part  of  the  annual  Stock 
Assessment  and  Fishery  Evaluation 
report.  The  new  words  "aD  EFH"  clarify 
the  type  of  information  that  needs  to  be 
reviewed  at  least  once  every  five  years. 

In  §600.815,  the  final  rule  omits 
paragraph  (b)  of  the  interim  final  rule  to 
elimhiate  redundancy  with 
§  600.805(b)(1). 

hi  §  600.815.  the  former  paragraph  (c) 
is  now  (b)  and  the  heading  includes  the 
words  "for  Councils"  to  clarify  that  the 
EFH  recommendations  referred  to  in 
this  paragraph  are  recommendations 


fit)m  NMFS  to  the  Councils.  The  final 
rule  adds  new  text  explaining  the  intent 
and  timing  of  NMFS'  written 
recommendations  to  assist  the  Councils 
in  identifying  EFH  and  adverse  affects 
to  EFH.  and  incorporating  EFH 
information  into  FMPs.  The  paragraph 
omits  several  sentences  from  the  interim 
final  rule  that  provided  for  public 
review  of  NMFS"  written  EFH 
recommendations. 

In  §600.905.  paragraph  (c),  "NMFS" 
replaces  "the  Secretary"  to  clarify  that 
the  NMFS  is  the  agency  responsible  for 
working  with  the  Councils.  Additional 
language  changes  in  this  paragraph 
serve  to  simplify  the  language  and 
reduce  wordiness. 

In  §  600.910,  paragraph  (a),  the  final 
rule  modifies  die  definition  of  "adverse 
effect"  in  the  same  manner  as  in 
§  600.810(a).  The  final  rule  omits  the 
definition  of  "Council"  provided  in  the 
interim  final  rule  because  the  definition 
was  originally  meant  to  provide  for 
NMFS'  comments  imder  section 
305(b)(3)  of  the  Magnuson-Stevens  Act, 
allowing  NMFS  to  comment  as  a 
Council  for  FMPs  developed  by  the 
Secretary.  This  provision  is  unnecessary 
since  NMFS  comments  will  be  provided 
under  section  305(b)(4)(A). 

In  §600.910.  paragraph  (a)  also 
includes  a  new  definition  for 
"anadromous  fishery  resource  vmder 
Coimcil  authority"  to  clarify  that  the 
term  means  an  anadromous  species 
managed  under  an  FMP.  The  interim 
final  rule  discussed  anadromous  fishery 
resources  in  §  600.930(c).  and  NMFS 
explained  that  provision  in  the 
preamble  to  the  interim  final  rule  at  62 
FR  66546.  Upon  further  consideration. 
NMFS  determined  that  §  600.930(c)  and 
the  preamble  were  not  sufficiently  clear 
as  to  what  species  should  be  considered 
anadromous  fishery  resources  under 
Council  authority  for  purposes  of 
section  305(b)(3)(B)  of  the  Magnuson- 
Stevens  Act.  Since  Councils  may  not 
have  sufficient  expertise  regarding  non- 
managed  anadromous  species  to  provide 
the  comments  and  recommendations 
that  are  required  by  section  305(b)(3)(B) 
of  the  Act,  NMFS  determined  that  the 
most  appropriate  interpretation  of  that 
section  is  for  "anadromous  fishery 
resource  under  Council  authority"  to 
mean  those  anadromous  species 
managed  under  FMPs. 

In  §  600.915  the  final  rule  adds  the 
phrase  "and  the  general  public"  and 
"EFH"  replaces  "such  habitat." 

In  §600.920.  paragraph  (a)(1).  the 
phrase  "actions  that  were  completed 
prior  to  the  approval  of  EFH 
designations  by  the  Secretary"  replaces 
the  phrase  "completed  actions."  The 
second  sentence  of  the  paragraph  adds 


the  phrase  "if  the  renewal,  review,  or 
revision  may  adversely  affect  EFH"  to 
the  end  of  the  sentence.  The  final  rule 
adds  a  reference  to  paragraph  (j)  of  this 
section  to  refer  to  the  procedures  for 
programmatic  consxdtation.  The  final 
rule  includes  new  text  that  describes  the 
requirement  to  complete  EFH 
consultations  for  emergency  Federal 
actions  that  may  adversely  affect  EFH. 
This  addition  clarifies  the  requirement 
and  timing  for  EFH  consultations  for 
Federal  actions  that  must  be  carried  out 
in  an  expedited  manner  due  to 
emergency  circumstances.  If 
consultation  is  not  practicable  before 
taking  an  emergency  action.  Federal 
agencies  may  consiUt  after-the-fact  and 
NMFS  may  provide  EFH  Conservation 
Recommendations  for  measures  to  offset 
any  imavoidable  adverse  effects  to  EFH. 
The  final  rule  omits  §  600.920(a)(2)  of 
the  interim  final  rule  and  instead 
describes  the  five  approaches  for 
conducting  consultation,  and  discusses 
procedures  for  programmatic 
consultation  in  a  separate  section. 
Section  600.920.  new  paragraph  (a)(3), 
titled  "Early  notification  and 
coordination."  encourages  discussions 
of  measures  to  conserve  EFH  for  actions 
that  may  adversely  affect  EFH  as  early 
as  practicable  during  project  planning. 
In  the  interim  final  rule  this  language 
appeared  in  the  procedures  for 
abbreviated  consultation  but  it  applies 
equally  to  other  types  of  consultation. 

In  §  600.920,  paragraph  (b),  "should" 
replaces  "must"  to  encourage,  but  not 
require,  the  lead  agency  to  notify  NMFS 
in  writing  that  is  representing  another 
agency  or  agencies.  New  text  provides 
additional  darification  of  when  one 
Federal  agency's  EFH  consultation  may 
suffice  for  one  of  another  Federal 
agency. 

In  §600.920,  paragraph  (c).  the  final 
rule  allows  a  non-Federal  representative 
to  conduct  any  type  of  EFH 
consultation.. 

In  §  600.920.  paragraph  (d)  adds  a 
phrase  clarifying  that  the  best  scientific 
information  is  needed  regarding  the 
effects  of  actions  on  EFH  "and  the 
measures  that  can  be  taken  to  avoid, 
minimize,  or  offset  such  effects.2: 

In  §  600.920,  paragraph  (e)  discusses 
EFH  Assessments.  This  discussion  was 
moved  bom  §  600.920,  para^aph  (g)  of 
th§  interim  final  rule  to  provide  better 
organization  and  understanding  of  the  < 
provision. 

In  §  600.920,  paragraph  (e)(1)  omits 
the  language  that  suggested  that  EFH 
Assessments  are  unnecessary  for  some 
activities,  and  clarifies  the  preparation 
requirements  for  EFH  Assessments 
associated  with  the  development  of 
General  Concurrences  and 
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programmatic  consultations.  Additional 
text  clarifies  that  "Federal  agencies  are 
not  required  to  provide  NMFS  with 
assessments  regarding  actions  that  they 
have  determined  would*  not  adversely 
affect  EFH  because  EFH  consultation  is 
not  required  for  such  actions."  The  final 
sentence  omits  that  words  "consultation 
of  to  eliminate  confusing  language. 

Section  600.920  adds  a  new  paragraph 
(e)(2),  titled  "Level  of  detail,"  to  explain 
that  the  extent  of  information  in  an  EFH 
Assessment  should  be  based  on  the 
complexity  and  magnitude  of  the 
adverse  affects  of  the  action. 

In  §600.920,  paragraph  (e)(3)(u)  adds 
"potential  adverse"  before  "effects"  and 
omits  "cumulative  effects"  and 
"associated  species  such  as  ma^or  prey 
species,  including  affected  life  history 
stages."  This  simplifies  the  rule  and 
provides  consistency  with  the  definition 
of  "adverse  effects"  provided  in  the 
final  rule. 

In  §  600.920,  paragraph  (e)(3)(ui) 
"conclusions"  replaces  "views"  to 
clarify  that  Federal  agencies  must 
indicate  their  opinions  regarding  the 
results  or  implications  of  the  EFH 
Assessment. 

In  §  600.920.  paragraph  (e)(4)(iv) 
omits  "particularly  when  an  action  is 
non-water  dependent." 

In  §  600.920,  former  paragraph  (e)  is 
now  paragraph  (f)  and  the  heading  as 
been  changed  from  "Use  of  existing 
CQnsultation/environmental  review 
procedures"  to  "Use  of  existing 
envfronmental  review  procedures." 

In  §600.920,  paragraph  (f)(1)  is  newly 
tided  "Criteria"  rather  than  "Purpose 
and  criteria"  to  betier  reflect  the  content 
of  the  paragraph.  The  paragraph  now 
uses  acronyms  for  "National 
Environmental  Policy  Act"  and 
"Endangered  Species  Act."  The  final 
rule  addis  reference  to  section  305(b)(4) 
of  the  Magnuson-Stevens  Act  and 
additional  text  to  reflect  that 
consultation  under  sections  305(b)(2) 
and  305(b)(4)  of  the  Act,  including 
abbreviated  or  expanded  consultations, 
can  be  combined  with  existing 
environmental  review  procedures  if  the 
procedures  meet  or  are  modified  to  meet 
stated  criteria. 

In  §600.920,  paragraph  (f)(l)(i).  to 
improve  clarity  "Whenever  possible" 
replaces  "However"  and  "provided 
tiiat"  replaces  "if." 

hi  §  600.920,  paragraph  (f)(l)(u),  the 
phrase  "the  action  agency  must  identify 
that  section  of  the  document  as  the  EFH 
Assessment"  replaces  the  phrase  "that 
section  of  the  document  must  be  clearly 
identified  as  the  EFH  Assessment"  to 
clarify  that  it  is  the  action  agency's 
responsibility  to  identify  an  EFH 


Assessment  when  submitted  as  part  of 
another  document. 

In  §  600.920,  paragraph  (f)(l)(iii).  "can 
be  used  to  satisfy"  replaces  "satisfies" 
because  even  when  using  another 
environmental  review  process,  specified 
procedures jnust  be  followed  to  fulfill 
the  requirements  of  the  Magnuson- 
Stevens  Act.  Also,  the  final  rule  adds 
reference  to  section  305(b)(4)  of  the 
Magnuson-Stevens  Act  to  clarify  that 
when  consulting  under  section 
305(b)(2),  NMFS  will  use  the  process 
specified  in  a  finding  to  provide  EFH 
Conservation  Recommendations. 
However,  in  the  absence  of  a  finding,  if 
a  Federal  agency  fails  to  consult  under 
section  305(b)(2)  of  the  Act,  NMFS  may 
provide  EFH  Conservation 
Recommendations  imder  section 
305(b)(4)  either  through  another 
environmental  review  process  or 
separately. 

In  §  600.920,  paragraph  (f)(2)  is  newly 
titied  as  "NMFS  response  to  Federal 
agency"  rather  than  "EFH  conservation 
recommendation  requirements"  to 
better  reflect  the  process  described  in 
this  paragraph.  The  final  rule  replaces 
"consiUtation"  with  "environmental 
review"  to  clarify  that  the  use  of 
existing  review  processes  is  not  limited 
to  consultation  processes.  To  eliminate 
redundancy,  the  final  rule  omits 
language  reiterating  the  requirements  of 
section  305(b)(4)(B)  of  the  Magnuson- 
Stevens  Act  and  the  procedures  for 
further  review  of  Federal  agency 
decisions.  "Will"  iieplaces  "shall"  since 
"shall"  is  used  in  the  regulations  only 
when  quoting  statutory  language 
directiy,  to  avoid  confiision  with  the 
future  tense,  and  "will"  is  used 
descriptively,  as  distinguished  itom 
denoting  an  obligation  to  act  or  the 
future  tense.  "Action  agency"  has  been 
added  to  clarify  from  whom  a  response 
is  needed  pursuant  to  section 
305(b)(4)(B)  of  the  Magnuson-Stevens 
Act. 

In  §  600.920,  paragraph  (f)(3)  includes 
a  new  phrase  "to  combine  the  EFH 
consultation  requirements  with"  and 
removes  the  phrase  "can  be  used  to 
satisfy  the  EFH  consultation 
requirements."  These  and  other  minor 
changes  to  the  paragraph  clarify  that 
existing  or  modified  environmental 
reviews  cannot  substitute  for  an  EFH 
consultation  but  can  provide  the  format 
and  process  for  an  EFH  consultation. 

In  §600.920,  paragraph  (f)  is  now 
paragraph  (g).  Paragraph  (g)(1)  omits  the 
word  "process"  to  emphasize  the  end 
product  rather  than  the  process. 

In  §600.920.  paragraph  (g)(2)(i)  onuts 
"after  consultation  with  the  appropriate 
CounciUs)."  The  rule  no  longer  requires 


NMFS  to  consult  with  the  Councils 
before  issuing  a  General  Concurrence. 

In  §600.920,  paragraph  (g)(2)(ii) 
includes  the  new  phrase  "actions 
covered  by  a  General  Concurrence"  to 
clarify  what  activities  need  to  be         * 
tracked.  The  final  rule  splits  the  second 
sentence  into  two  sentences  and 
restructures  the  language  to  improve 
clarity  and  remove  redundancy.  The 
final  rule  omits  "of  habitat  adversely 
affected"  and  includes  other  minor  edits 
to  increase  clarity  and^reduce 
wordiness.  The  addition  of  "applicable" 
clarifies  that  tracking  information 
related  to  actions  covered  by  a  General 
Concurrence  does  not  need  to  be  made 
available  to  all  Coimcils. 

In  §600.920.  paragraph  (g)(2)(iv), 
"proposed  for  actions  that  may 
adversely  affect"  replaces  "developed 
for  actions  affecting"  to  convey  that  the 
review  for  potential  effect  to  HAPCs 
should  occur  while  a  proposed  General 
Concurrence  is  being  evaluated. 

In  §  600.920,  paragraph  (g)(3),  "an 
EFH  Assessment  containing  a 
description"  replaces  "a  written 
description"  to  clarify  that  a  Federal 
agency's  request  for  a  General 
Concurrence  must  include  an  EFH 
Assessment  that  evaluates  the 
anticipated  effects  of  the  actions  to  be 
covered  under  the  General  Concurrence. 
The  final  rule  omits  the  phrase  "and 
associated  species  and  their  Ufe  history 
stages,"  since  this  is  implicit  in  an 
evaluation  of  effects  to  EFH.  The  final 
rule  omits  the  phrase  "after  considtation 
with  the  appropriate  Council(s)."  The 
final  rule  also  removes  the  phrase  "and 
that  preparation  of  EFH  Assessments  for 
individual  actions  subject  to  the  General 
Concurrence  is  not  necessary"  to 
eliminate  redimdancy.  "Another  type 
of  replaces  "abbreviated  or  expanded" 
to  better  describe  the  options  available 
for  consultation  if  a  General 
Concurrence  is  not  issued. 

In  §  600.920,  paragraph  (g)(4)  is  newly 
titied  as  "Further  consultation"  rather 
than  "Notification  and  further 
consultation."  "Request"  replaces 
"require"  to  more  accurately  reflect 
NMFS'  role  in  asking  for  further 
consultation  for  actions  covered  under  a 
General  Concurrence. 

In  §600.920,  paragraph  (g)(5)  is  newly 
titied  as  "Notification"  rather  than 
"Public  review."  The  rule  no  longer 
requires  an  opportunity  for  public  or 
Council  review  before  NMFS  provides  a 
Federal  agency  with  a  written  statement 
of  General  Concurrence.  The  new 
paragraph  states  that  NMFS  will  notify 
the  appropriate  Council(s)  and  make  the 
General  Concurrence  available  to  the 
public. 
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In  §600.920,  paragraph  (g)(6)  omits 
"findings  of  to  avoid  confusion 
between  establishing  a  finding  pursuant 
to  §  600.920(f)(3)  of  the  final  rule  and 
issuing  a  General  Conciirrence  under 

§  600.920(g).  ,  ,  .     «.     , 

Section  600.920(g)  of  the  intenm  final 
rule  addressed  EFH  Assessments.  The 
final  rule  discusses  EFH  Assessments  in 
§  600.920(e). 

In  §  600.920.  paragraph  (h)(2)  is  newly 
titled  as  "Notification  by  agency  and 
submittal  of  EFH  Assessment"  rather 
then  "Notification  by  agency." 
Paragraph  (h)(2)  is  combined  with 
former  paragraph  (h)(3)  and  condensed 
to  provide  clearer  guidance  on 
notification  and  submittal  of  an  EFH 
assessment. 

In  §  600.920.  the  former  paragraph 
(h)(4)is  now  numbered  (h)(3).  The  final 
rule  provides  new  language  regarding 
NMFS'  response  to  an  EFH  Assessment 
to  clarify  that  the  type  of  response 
depends  upon  NMFS'  determination  of 
potential  adverse  effects  to  EFH.  The 
final  rule  removes  "accurately"  to 
eliminate  any  suggestion  that  a  Federal 
agency's  EFH  Assessment  for 
abbreviated  consultation  might  include 
inaccuracies.  The  paragraph  adds  the 
words  "in  writing"  to  clarify  how  NMFS 
will  request  that  a  Federal  ^ency 
initiate  expanded  consultation  for 
actions  that  may  result  in  substantial 
adverse  effects  to  EFH.  The  term 
"additional"  replaces  "expanded"  to 
more  accurately  describe  the  type  of 
consultation  being  discussed.  The 
paragraph  is  restructured  to  state  more 
succinctly  that  NMFS  will  provide  EFH 
Conservation  Recommendations,  if 
appropriate.  Also,  the  final  rule  deletes 
the  sentence  stating  that  "NMFS  will 
send  a  copy  of  its  response  to  the 
appropriate  Council." 

hi  §  600.920,  the  former  paragraph 
(h)(5).  which  is  now  numbered  (h)(4), 
omits  "complete"  and  "NMFS  must 
receive  it"  to  reduce  wordiness. 

Section  600.920,  paragraph  (i)(2),  is 
newly  titled  "Notification  by  agency 
and  submittal  of  EFH  Assessment" 
rather  than  "Initiation."  This  para^ph 
omits  "completed"  to  reduce  wordiness. 
The  paragraph  includes  the  new  phrase 
"to  facilitate  review  of  the  effects  of  the 
action  on  EFH"  to  clarify  why 
additional  information  identified  under 
§  600.920(e)(4)  should  be  submitted.  To 
eliminate  potential  confusion  with 
programmatic  consultations,  the 
paragraph  omits  the  language  that 
allowed  a  request  for  expanded 
consultation  to  encompass  several 
similar  individual  actions  within  a 
given  geographic  area. 

In  §600.920,  paragraph  (i)(3)(iv),  the 
final  rule  omits  the  sentence  stating  that 


"NMFS  will  also  provide  a  copy  of  the 
recommendations  to  the  appropriate 
Council(s)." 

In  §  600.920,  paragraph  (i)(4)  omits 
"complete"  to  reduce  wordiness,  and 
contains  new  language  clarifying  that 
NMFS  and  Federal  agencies  may  agree 
to  conduct  consultation  early  in  the 
planning  cycle  for  actions  with  lengthy 
approval  processes. 

In  §  600.920,  paragraph  (j)  is  a  new 
section  on  programmatic  consultation. 
In  §  600.920,  former  paragraph  (j)  is 
now  paragraph  (k). 

Section  600.920  paragraph  (k)(l) 
replaces  "the  appropriate  Council"  with 
"to  any  Council  commenting  on  the 
action  under  section  305(b)(3)  of  the 
Magnuson-Stevens  Act"  to  clarify  which 
Councils  must  receive  the  Federal 
agency's  written  response  to  EFH 
Conservation  Recommendations.  The 
final  rule  adds  "from  NMFS"  to  more 
accurately  parallel  the  statutory 
language  requiring  the  Federal  agency  to 
provide  its  detailed  written  response 
within  30  days  of  receiving 
recommendations  under  section 
305(b)(4)(A)  of  the  Act.  The  final  rule 
restructiu^s  the  language  from  the 
interim  final  rule  that  required  a 
response  be  provided  at  least  10  days 
prior  to  final  approval  of  an  action,  if  a 
decision  by  the  Federal  agency  is 
required  in  fewer  than  30  days.  The  new 
language  requires  a  response  at  least  10 
days  prior  to  final  approval  only  if  the 
Federal  agency's  response  is 
inconsistent  with  any  of  NMFS*  EFH 
Conservation  Recommendations, 
because  there  is  no  need  for  a  10-day 
review  period  if  the  Federal  agency 
accepts  NMFS'  recommendations. 

In  §600.920,  paragraph  (k)(2),  "NMFS 
may  develop  written  procedures" 
replaces  "Memoranda  of  agreement  or 
other  written  procediues  will  be 
developed"  to  reflect  that  any  form  of 
written  procedures  may  be  developed  as 
necessary  to  further  define  review 
processes.  The  word  "may"  replaces 
"will"  because  written  procedures  may 
not  be  necessary  in  all  cases.  Also,  the 
paragraph  omits  "with  Federal  action 
agencies"  to  reduce  wordiness. 

In  §  600.925,  paragraph  (a)  omits 
"EFH  conservation  recommendations" 
and  "suggest"  and  adds  "recommend" 
to  be  clearer  and  more  concise. 

In  §  600.925,  paragraph  (b)  omits  the 
redundant  statement  that  the 
recommendations  fulfill  the 
requirements  of  section  305(b)(4)(A)  of 
the  Magnuson-Stevens  Act.  The 
paragraph  also  omits  the  statement  that 
"NMFS  will  provide  a  copy  of  such 
recommendation  to  the  appropriate 
Coimcils." 


In  §  600.925,  paragraph  (c)(1)  clarifies 
with  new  text  that  "the  Magnuson- 
Stevens  Act  does  not  require  state 
agencies  to  consult  with  the  Secretary 
regarding  EFH."  "NMFS  will"  replaces 
"each  NMFS  region  should"  to  convey 
more  clearly  that  NMFS  intends  to  use 
existing  coordination  procediues  when 
making  recommendations  to  state 
agencies.  The  final  rule  omits  the 
imnecessary  reference  to  other  statutes 
in  describing  the  use  of  existing 
coordination  procedures.  "To 
determine"  replaces  "for  determining." 
The  final  rule  omits  the  sentence  stating 
the  "NMFS  will  provide  a  copy  of  such 
recommendation  to  the  appropriate 
Council(s)." 

In  §  600.925,  paragraph  (c)(2),  the 
phrase  "is  authorized,  funded,  or 
undertaken"  replaces  "requires 
authorization  or  funding"  to  better 
reflect  the  requirements  of  the 
Magnuson-Stevens  Act. 

In  §  600.925,  paragraph  (d)  is  a  new 
paragraph,  titled  "Coordination  with 
Councils,"  that  describes  how  NMFS 
will  coordinate  with  each  Council  to 
identify  actions  on  which  the  Councils 
intend  to  comment  pursuant  to  section 
305(b)(3)  of  the  Magnuson-Stevens  Act. 

Section  600.930  includes  new 
language  describing  the  statutory 
authority  for  Council  conunents  and 
recommendations  to  Federal  and  state 
agencies. 

In  §  600.930,  paragraph  (a),  the  words 
"habitat,  including  EFH,  of  a  species 
under  its  audiority"  replace  "EFH  of  a 
species  managed  under  its  authority"  to 
better  reflect  the  statutory  authority  for 
Councils  to  comment  on  Federal  or  state 
actions.  The  phrase  "actions  of  concern 
that  would  adversely  affect  EFH" 
replaces  "actions  that  may  adversely 
impact  EFH"  to  convey  more  clearly 
that  the  Regional  Adicdnistrator  would 
screen  the  actions. 

In  §  600.930,  paragraph  (b),  a  change 
from  passive  to  active  voice  clarifies 
that  "Each  Coimcil  should  provide 
NMFS  with  copies  of  its  comments  and 
recommendations  to  state  and  Federal 
agencies." 

The  final  rule  omits  §  600.930, 
paragraph  (c)  of  the  interim  final  rule 
because  that  paragraph  is  redimdant 
with  the  new  defkution  of  "anadromous 
fishery  resoxuce  imder  Council 
authority"  in  §  600.910(a). 

Classification 

The  NOAA  Assistant  Administrator 
for  Fisheries  (AA)  has  determined  that 
this  final  rule  is  consistent  with  the 
Magnuson-Stevens  Act  and  other 
applicable  laws.  j 

Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA) 
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NMFS  prepared  a  new  EA  for  the  final 
rule,  and  the  AA  concluded  that  there 
will  be  no  significant  impact  on  the 
human  environment  as  a  result  of  this 
rule.  The  regulations  contain  guidelines 
to  the  Coimcils  for  incorporating  EFH 
information  into  FMPs  in  accordance 
with  the  Magnuson-Stevens  Act,  and 
procedures  to  be  used  by  NMFS,  the 
Councils,  and  Federal  action  agencies  to 
satisfy  the  coordination,  consultation, 
and  recommendation  requirements  of 
the  Magnuson-Stevens  Act.  Any  specific 
effects  of  the  EFH  provisions  of 
individual  FMPs  will  be  addressed  in 
NEPA  documents  prepared  for  the 
approval  of  those  FMP  provisions.  A 
copy  of  the  EA  is  available  from  NMFS 
(see  ADDRESSES). 

This  final  rule  has  been  determined  to 
be  significant  for  the  purposes  of 
Executive  Order  12866. 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  discussed 
in  the  response  to  comments  above, 
NMFS  received  comments  on  the 
interim  final  rule  questioning  whether, 
the  agency  had  met  its  responsibilities 
under  applicable  laws  requiring 
economic  analyses.  These  comments 
did  not  cause  any  change  in  the 
certification  regarding  effects  on  small 
entities.  As  a  result,  NMFS  was  not 
required  to  prepare  a  regulatory 
flexibility  analysis  under  the  Regulatory 
Flexibility  Act/Small  Business 
Regulatory  Enforcement  Fairness  Act  (5 
U.S.C.  601  et  seq.).  The  nUe  provides 
guidelines  to  the  Councils  for 
developing  the  EFH  components  of 
FMPs  in  compliance  with  the 
Magnuson-Stevens  Act,  and  the 
guidelines  do  not  have  the  force  of  law. 
Should  Council^  establish  fishing 
regulations  as  a  result  of  the  guidelines, 
those  actions  may  affect  small  entities 
and  could  be  subject  to  the  requirement 
to  prepare  regulatory  flexibility  analyses 
at  the  time  the  Councils  propose  them. 
The  rule  also  establishes  consultation 
procedures  and  a  process  for  NMFS  to 
provide  EFH  Conservation 
Recommendations  to  Federal  and  state 
action  agencies.  However,  because 
compliance  with  NMFS 
recommendations  is  not  mandatory,  any 
effects  on  small  businesses  would  be 
speculative. 

This  final  rule  does  not  include 
policies  that  have  federalism 
implications  as  that  term  is  defined  in 
Executive  Order  13132.  This  rule 
establishes  procedures  for  consultation 


between  Federal  agencies  and  NMFS 
when  Federal  actions  may  adversely 
affect  EFH.  States  are  not  required  to 
consult  regarding  EFH.  The  rule 
requires  NMFS  to  provide  conservation 
recommendations  for  any  Federal  or 
state  actions  that  would  adversely  affect 
EFH.  The  Councils  may  comment  and 
make  recommendations  on  Federal  and 
state  actions  that  may  affect  EFH  and 
must  comment  and  make  conservation 
recommendations  concerning  any 
Federal  or  state  activity  that  is  likely  to 
substantially  affect  the  habitat  of  an 
anadromous  fishery  resource  under 
Council  authority.  Neither  NMFS'  nor. 
the  Council's  recommendations  are 
mandatory,  and  states  are  not  required 
to  respond  to  the  recommendations. 
Similarly,  the  rule  does  not  require  any 
expenditures  by,  nor  place  any 
responsibilities  or  duties  on,  state,  local, 
or  tribal  governments.  Therefore,  in 
accordance  with  the  provisions  of  the 
Unfunded  Mandates  Reform  Act,  NMFS 
was  not  required  to  develop  an 
assessment  of  the  effects  of  this  rule  on 
other  levels  of  government  or  the  private 
sector. 

NMFS  determined  that  this  rule  does 
not  have  reasonably  foreseeable  coastal 
effects  and  that  this  action  is  consistent 
to  the  maximiun  extent  practicable  with 
the  approved  coastal  management 
programs  for  the  coastal  states. 
Therefore,  a  Coastal  Zone  Management 
Act  consistency  determination  is  not 
needed.  EFH  provisions  of  FMPs  should 
be  provided  to  state  coastal  zone 
consistency  coordinators  for  review 
prior  to  approval  by  the  Secretary. 

This  action  does  not  contain  a 
collection  of  information  requirement 
for  purposes  of  the  Paperwork 
Reduction  Act  (PRA).  The  PRA  requires 
OMB  clearance  for  most  planned 
information  collections.  The  only 
information  collection  that  derives  frtim 
the  rule  is  the  requirement  for  Federal 
agencies  to  prepare  EFH  Assessments 
for  actions  that  may  adversely  affect 
EFH.  OMB  clearance  is  not  required  for 
a  collection  of  information  &t>m  Federal 
agencies. 

The  rule  provides  guidance  to  the 
Councils  on  how  to  designate  EFH  and 
establishes  a  consultation  process  for 
Federal  actions  that  may  adversely 
affect  EFH.  This  action  will  not  result  in 
a  taking  of  private  property  and  does  not 
have  takings  implications.  Accordingly, 
NMFS  was  not  required  to  complete  a 
Federal  takings  assessment. 

This  rule  does  not  contain  policies 
that  have  tribal  implications  as  that  term 
is  defined  in  Executive  Order  13175. 

This  rule  will  not  have  a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy,  and 


preparation  of  a  Statement  of  Energy 
Effects  under  Executive  Order  13211  is 
not  required.  EFH  consultations  result 
in  non-binding  conservation 
recommendations.  EFH  consultations 
regarding  Federal  permits,  licenses,  or 
funding  could  lead  the  responsible 
Federal  agency  to  restrict  or  limit 
proposed  actions,  which  potentially 
may  affect  entities  seelang  authorization 
or  funding  for  projects  involving  energy 
supply,  distribution,  or  use.  However, 
any  such  requirements  would  be 
imposed  at  the  discretion  oi  the 
responsible  Federal  agency,  and  it 
would  be  speculative  to  evaluate  the 
effects  of  such  requirements  in 
conjunction  with  this  rulemaking. 

List  of  Subiects  in  50  CFR  Part  600 

Administrative  practice  and 
procedures.  Confidential  business 
information.  Fisheries,  Fishing,  Fishing 
vessels.  Foreign  relations. 
Intergovernmental  relations. 

Dated:  January  7.  2002: 
Wiiliam  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  stated  in  the 
preamble,  NMFS  amends  50  CFR  part 
600  as  follows: 

PART  60&-MAGNUSON-STEVENS 
ACT  PROVISIONS 

l.The  authority  citation  for  part  600 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.1n  §  600.10,  the  definition  for 
"Essential  fish  habitat"  is  revised  to 
read  as  follows: 

§600.10    Definitions. 

•        *        •        •        • 

Essential  fish  habitat  (EFH)  means 
those  waters  and  substrate  necessary  to 
fish  for  spawning,  breeding,  feeding,  or 
growth  to  maturity.  For  the  purpose  of 
interpreting  the  definition  of  essential 
fish  habitat:  "Waters"  include  aquatic 
areas  and  their  associated  physical, 
chemical,  and  biological  properties  that 
are  used  by  fish  and  may  include 
aquatic  areas  historically  used  by  fish 
where  appropriate;  "substrate"  includes 
sediment,  hard  bottom,  structures 
underlying  the  waters,  and  associated 
biological  communities:  "necessary" 
means  the  habitat  required  to  support  a 
sustainable  fishery  and  the  managed 
species'  contribution  to  a  healthy 
ecosystem;  and  "spawning,  breeding, 
feeding,  or  growth  to  maturity"  covers  a 
species'  full  life  cycle. 
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3.  Subparts  J  and  K  of  part  600  are 
revised  to  read  as  follows: 


SubfMrt  J-Essantial  Fish  Habitat 
(EFH)  I 

Sec. 

600.805    Purpose  and  scopa 
600.810    Definitions  and  word  usage. 
600.815    Contents  of  Fishery  Management 
Plans.  I 

SulifMrt  K— £FH  Coordination, 
Consultation,  and  RocomnMndatlons 

600.905    Purpose,  scope,  and  NMFS/Council 

cooperation. 
600.910    Definitions  and  word  usage. 
600.915    Coordination  for  the  conservation 

and  enhancement  of  EFH. 
600.920    Federal  agency  consultation  with 

the  Secretary. 
600.925    NMFS  EFH  Conservation 

Recommendations  to  Federal  and  state 

agencies. 
600.930    Council  comments  and 

recommendations  to  Federal  and  state 

agencies. 

Subpart  J-Essential  Flah  Habitat 
(EFH) 

1600.805    Purpose  and  scope. 

(a)  Purpose.  This  subpart  provides 
guidelines  for  Councils  and  the 
Secretary  to  use  in  adding  the  required 
EFH  provisions  to  an  FMP,  i.e., 
description  and  identification  of  EFH, 
adverse  effects  on  EFH  (including 
minimizing,  to  the  extent  practicable, 
adverse  effects  from  fishing),  and 
actions  to  conserve  and  enhance  EFH. 

(b)  Scope — (1)  Species  covered.  An 
EFH  provision  in  an  FMP  must  include 
all  fish  species  in  the  fishery 
management  unit  (FMU).  An  FMP  may 
describe,  identify,  and  protect  the 
habitat  of  species  not  in  an  FMU; 
however,  such  habitat  may  not  be     . 
considered  EFH  for  the  purposes  of 
sections  303(a)(7)  and  305(b)  of  the 
Magnuson-Stevens  Act. 

(2)  Geographic.  EFH  may  be  described 
and  identified  in  waters  of  the  United 
States,  as  defined  in  33  CFR  328.3,  and 
in  the  exclusive  economic  zone,  as 
defined  in  §600.10.  Coimcils  may 
describe,  identify,  and  protect  habitats 
of  managed  species  beyond  the 
occlusive  economic  zone;  however, 
such  habitat  may  not  be  considered  EFH 
for  the  purposes  of  sections  303(a)(7) 
and  305(b)  of  the  Magnuson-Stevens 
Act.  Activities  that  may  adversely  affect 
such  habitat  can  be  addressed  through 
any  process  conducted  in  accordance 
with  international  agreements  between 
the  United  States  and  the  foreign 
nation(s)  undertaking  or  authorizing  the 
action. 


§600.810    Oeflnitions  and  word  usage. 

(a)  Definitions.  In  addition  to  the 
definitions  in  the  Magnuson-Stevens 
Act  and  §  600.10,  the  terms  in  this 
subpart  have  the  following  meanings: 

Adverse  effect  means  any  impact  that 
reduces  quality  and/or  quantity  of  EFH. 
Adverse  effects  may  include  direct  or 
indirect  physical,  chemical,  or 
biological  alterations  of  the  waters  or 
substrate  and  loss  of,  or  injiuy  to, 
benthic  organisms,  prey  species  and 
their  habitat,  and  other  ecosystem 
components,  if  such  modifications 
reduce  the  quality  and/or  quantity  of 
EFH.  Adverse  effects  to  EFH  may  result 
£rom  actions  occurring  within  EFH  or 
outside  of  EFH  and  may  include  site- 
specific  or  habitat-wide  impacts, 
including  individual,  cumulative,  or 
synergistic  consequences  of  actions. 

Councj7includes  the  Secretary,  as 
applicable,  when  preparing  FMPs  or 
amendments  under  sections  304(c)  and 
(g)  of  the  Magnuson-Stevens  Act. 

Ecosystem  means  communities  of 
organisms  interacting  with  one  another 
and  with  the  chemical  and  physical 
factors  making  up  their  environment. 

Habitat  areas  of  particular  concern 
means  those  areas  of  EFH  identified 
pursuant  to  §  600.815(a)(8). 

Healthy  ecosystem  means  an 
ecosystem  where  ecological  productive 
capacity  is  maintained,  diversity  of  the 
flora  and  faima  is  preserved,  and  the 
ecosystem  retains  the  ability  to  regulate 
itself.  Such  an  ecosystem  should  be 
similar  to  comparable,  undistiirbed 
ecosystems  with  regard  to  standing 
crop,  productivity,  nutrient  dynamics, 
trophic  structure,  species  richness, 
stability,  resilience,  contamination 
levels,  and  the  frequency  of  diseased 
organisms. 

Overfished  means  any  stock  or  stock 
complex,  the  status  of  which  is  reported 
as  overfished  by  the  Secretary  pursuant 
to  section  304(e)(1)  of  the  Magnuson- 
Stevens  Act. 

(b)  Word  usage.  The  terms  "must", 
"shall",  "should",  "may",  "may  not", 
"will",  "could",  and  "can"  are  used  in 
the  same  manner  as  in  §  600.305(c). 

§  600.81 5    Contents  of  Rshery 
Management  Plans. 

(a)  Mandatory  contents — (1) 
Description  and  identification  of  EFH— 
(i)  Overview.  FMPs  must  describe  and 
identify  EFH  in  text  that  clearly  states 
the  habitats  or  habitat  types  determined 
to  be  EFH  for  each  life  stage  of  the 
managed  species.  FMPs  should  explain 
the  physical,  biological,  and  chemical 
characteristics  of  EFH  and,  if  known, 
how  these  characteristics  influence  the 
use  of  EFH  by  the  species/life  stage. 
FMPs  must  identify  the  specific 


geographic  location  or  extent  of  habitats 
described  as  EFH.  FMPs  must  include 
maps  of  the  geographic  locations  of  EFH 
or  the  geographic  boimdaries  within 
which  EFH  for  each  species  and  life 
stage  is  found. 

(ii)  Habitat  information  by  life  stage. 
(A)  Councils  need  basic  information  to 
understand  the  usage  of  various  habitats 
by  each  managed  species.  Pertinent 
information  includes  the  geographic 
range  and  habitat  requirements  by  life 
stage,  the  distribution  and 
characteristics  of  those  habitats,  and 
current  and  historic  stock  size  as  it 
affects  occurrence  in  available  habitats. 
FMPs  should  summarize  the  life  history 
information  necessary  to  imderstand 
each  species'  relationship  to,  or 
dependence  on,  its  various  habitats, 
using  text,  tables,  and  figures,  as 
appropriate.  FMPs  should  doaunent 
patterns  of  temporal  and  spatial 
variation  in  the  distribution  of  each 
major  life  stage  (defined  by 
developmental  and  fimctional  shifts)  to 
aid  in  understanding  habitat  needs. 
FMPs  should  simimarize  (e.g.,  in  tables) 
all  available  information  on 
environmental  and  habitat  variables  that 
control  or  limit  distribution,  abundance, 
reproduction,  growth,  survival,  and . 
productivity  of  the  managed  species. 
The  information  should  be  supported 
with  citations. 

(B)  Coimcils  should  obtain 
information  to  describe  and  identify 
EFH  from  the  best  available  soiu-ces, 
including  peer-reviewed  literature, 
unpublished  scientific  reports,  data  files 
of  government  resoince  agencies, 
fisheries  landing  reports,  and  other 
soinces  of  information.  Councils  should 
consider  different  types  of  information 
according  to  its  scientific  rigor.  FMPs 
should  identify  species-specific  habitat 
data  gaps  and  deficits  in  data  quality 
(including  considerations  of  scale  and 
resolution;  relevance;  and  potential 
biases  in  collection  and  interpretation). 
FMPs  must  demonstrate  that  the  best 
scientific  information  available  was 
used  in  the  description  and 
identification  of  EFH,  consistent  with 
national  standard  2. 

(iii)  Analysis  of  habitat  information. 
(A)  The  following  approach  should  be 
used  to  organize  the  information 
necessary  to  describe  and  identify  EFH. 

(1)  Level  1:  Distribution  data  are 
available  for  some  or  all  portions  of  the 
geographic  range  of  the  species.  At  this 
level,  only  distribution  data  are 
available  to  describe  the  geographic 
range  of  a  species  (or  life  stage). 
Distribution  data  may  be  derived  from 
systematic  presence/absence  sampling 
and/ or  may  include  information  on 
species  and  life  stages  collected  - 
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opportimistically.  In  the  event  that 
distribution  data  are  available  only  for  , 
portions  of  the  geographic  area  occupied 
by  a  particular  life  stage  of  a  species, 
habitat  use  can  be  inferred  on  the  basis 
of  distributions  among  habitats  where 
the  species  has  been  found  and  on 
information  about  its  habitat 
'requirements  and  behavior.  Habitat  use 
may  also  be  inferred,  if  appropriate, 
based  on  information  on  a  similar 
species  or  another  life  stage. 

(2)  Level  2:  Habitat-related  densities 
of  the  species  are  available.  At  this 
level,  quantitative  data  (i.e.,  density  or 
relative  abundance!  are  available  for  the 
habitats  occupied  by  a  species  or  life 
stage.  Because  the  efficiency  of 
sampling  methods  is  often  affected  by 
habitat  characteristics,  strict  quality 
assurance  criteria  should  be  used  to 
ensine  that  density  estimates  are 
comparable  among  methods  and 
habitats.  Density  data  should  reflect 
habitat  utilizatron,  and  the  degree  that  a 
habitat  is  utilized  is  assumed  to  be 
indicative  of  habitat  value.  When 
assessing  habitat  value  on  the  basis  of 
fish  densities  in  this  manner,  temporal 
changes  in  habitat  availability  and 
utilization  should  be  considered. 

(3)  Level  3:  Growth,  reproduction,  or 
survival  rates  within  habitats  are 
available.  At  this  level,  data  are 
available  on  habitat-related  growth, 
reproduction,  and/or  survival  by  life 
stage.  The  habitats  contributing  the  most 
to  productivity  should  be  those  that 
support  the  highest  growth, 
reproduction,  and  survival  of  the 
species  (or  life  stage). 

[4]  Level  4:  Production  rates  by 
habitat  are  available.  At  this  level,  data 
are  available  that  directly  relate  the 
production  rates  of  a  species  or  life  stage 
to  habitat  t)rpe,  quantity,  quality,  and 
location.  Essential  habitats  are  those 
necessary  to  maintain  fish  production 
consistent  with  a  sustainable  fishery 
and  the  managed  species'  contribution 
to  a  healthy  ecosystem. 

(B)  Councils  should  strive  to  describe 
habitat  based  on  the  highest  level  of 
detail  (i.e..  Level  4).  If  there  is  no 
information  on  a  given  species  or  life 
stage,  and  habitat  usage  cannot  be 
inferred  from  other  means,  such  as 
information  on  a  similar  species  or 
another  life  stage,  EFH  should  not  be 
designated. 

(iv)  EFH  determination.  (A)  Councils 
should  analyze  available  ecological, 
environmental,  and  fisheries 
information  and  data  relevant  to  the 
managed  species,  the  habitat 
requirements  by  life  stage,  and  the 
species'  distribution  and  habitat  usage 
to  describe  and  identify  EFH.  The 
information  described  in  paragraphs 


(a)(l)(ii)  and  (iii)  of  this  section  will 
allow  Councils  to  assess  the  relative 
value  of  habitats.  Councils  should 
interpret  this  information  in  a  risk- 
averse  fashion  to  ensure  adequate  areas 
are  identified  as  EFH  for  managed 
species.  Level  1  information,  if 
available,  should  be  used  to  identify  the 
geographic  range  of  the  species  at  each 
life  stage.  If  only  Level  1  information  is 
available,  distribution  data  should  be 
evaluated  (e.g.,  using  a  frequency  of 
occurrence  or  other  appropriate 
analysis)  to  identify  EFH  as  those 
habitat  areas  most  commonly  used  by 
the  species.  Level  2  through  4 
information,  if  available,  should  be  used 
to  identify  EFH  as  the  habitats 
supporting  the  highest  relative 
abundance;  growth,  reproduction,  or 
survival  rates;  and/or  production  rates 
within  the  geographic  range  of  a  species. 
FMPs  should  explain  the  analyses 
conducted  to  distinguish  EFH  from  all 
habitats  potentially  used  by  a  species. 

(B)  FMPs  must  describe  EFH  in  text, 
including  reference  to  the  geographic 
location  or  extent  of  EFH  using 
boimdaries  such  as  longitude  and 
latitude,  isotherms,  isobaths,  political 
boimdaries,  and  major  landmarks.  If 
there  are  differences  between  the 
descriptions  of  EFH  in  text,  maps,  and 
tables,  the  textual  description  is 
ultimately  determinative  of  the  limits  of 
EFH.  Text  and  tables  should  explain 
pertinent  physical,  chemical,  and 
biological  characteristics  of  EFH  for  the 
managed  species  and  explain  any 
variability  in  habitat  usage  patterns,  but 
the  boundaries  of  EFH  should  be  static. 

(C)  If  a  species  is  overfished  and 
habitat  loss  or  degradation  may  be 
contributing  to  the  species  being 
identified  as  overfished,  all  habitats 
currently  used  by  the  species  may  be 
considered  essential  in  addition  to 
certain  historic  habitats  that  are 
necessary  to  support  rebuilding  the 
fishery  and  for  which  restoration  is 
technologically  and  economically 
feasible.  Once  the  fishery  is  no  longer 
considered  overfished,  the  EFH 
identification  should  be  reviewed  and 
amended,  if  appropriate. 

(D)  Areas  described  as  EFH  will 
normally  be  greater  than  or  equal  to 
aquatic  areas  that  have  been  identified 
as  "critical  habitat"  for  any  managed 
species  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act. 

(E)  Ecological  relationships  among 
species  and  between  the  species  and 
their  habitat  require,  where  possible, 
that  an  ecosystem  approach  be  used  in 
determining  the  EFH  of  a  managed 
species.  EFH  must  be  designated  for 
each  managed  species,  but,  where 


appropriate,  may  be  designated  for 
assemblages  of  species  or  life  stages  that 
have  similar  habitat  needs  and 
requirements.  If  grouping  species  or 
using  species  assemblages  for  the 
purpose  of  designating  EFH,  FMPs  must 
include  a  justification  and  scientific 
rationale.  The  extent  of  the  EFH  should 
be  based  on  the  judgment  of  the 
Secretary  and  the  appropriate  Coimcil(s) 
regarding  the  quantity  and  quality  of 
habitat  that  are  necessary  to  maintain  a 
sustainable  fishery  and  the  managed 
species'  contribution  to  a  healthy 
ecosystem. 

(F)  If  degraded  or  inaccessible  aquatic 
habitat  has  contributed  to  reduced 
yields  of  a  species  or  assemblage  and  if, 
in  the  judgment  of  the  Secretary  and  the 
appropriate  Council(s),  the  degraded 
conditions  can  be  reversed  through  such 
actions  as  improved  fish  passage 
techniques  (for  stream  or  river 
blockages),  improved  water  quality 
measures  (removal  of  contaminants  or 
increasing  flows),  and  similar  measures 
that  are  technologically  and 
economically  feasible,  EFH  should 
include  those  habitats  that  would  be 
necessary  to  the  species  to  obtain 
increased  yields. 

(v)  EFH  mapping  requirements.  (A) 
FMPs  must  include  maps  that  display, 
within  the  constraints  of  available 
information,  the  geographic  locations  of 
EFH  or  the  geographic  boundaries 
within  which  EFH  for  each  species  and 
life  stage  is  found.  Maps  should  identify 
the  different  types  of  habitat  designated 
as  EFH  to  the  extent  possible.  Maps 
should  explicitly  distinguish  EFH  from 
non-EFH  areas.  Councils  should  confer 
with  NMFS  regarding  mapping 
standards  to  ensure  that  maps  from 
different  Councils  can  be  combined  and 
shared  efficiently  and  effectively. 
Ultimately,  data  used  for  mapping 
should  be  incorporated  into  a 
geographic  information  system  (CIS)  to 
facilitate  analysis  and  presentation. 

(B)  Where  the  present  distribution  or 
stock  size  of  a  species  or  life  stage  is 
different  irova  the  historical  distribution 
or  stock  size,  then  maps  of  historical 
habitat  boundaries  should  be  included 
in  the  FMP,  if  known. 

(C)  FMPs  should  include  maps  of  any 
habitat  areas  of  particular  concern 
identified  under  paragraph  (a)(8)  of  this 
section. 

(2)  Fishing  activities  that  may 
adversely  affect  EFH—(i)Evaluation. 
Each  FMP  must  contain  an  evaluation  of 
the  potential  adverse  effects  of  fishing 
on  EFH  designated  under  the  FMP, 
including  effects  of  each  fishing  activity 
regulated  under  the  FMP  or  other 
Federal  FMPs.  This  evaluation  should 
consider  the  effects  of  each  fishing 
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activity  on  each  type  of  habitat  found 
within  EFH.  FMPs  must  describe  each 
fishing  activity,  review  and  discuss  all 
available  relevant  information  (such  as 
information  regarding  the  intensity, 
extent,  and  frequency  of  any  adverse 
effect  on  EFH;  the  type  of  habitat  within 
EFH  that  may  be  affected  adversely;  and 
the  habitat  functions  that  may  be 
disturbed),  and  provide  conclusions 
regarding  whether  and  how  each  fishing 
activity  adversely  affects  EFH.  The 
evaluation  should  also  consider  the 
cumulative  effects  of  multiple  fishing 
activities  on  EFH.  The  evaluation 
should  list  any  past  management  actions 
that  minimize  potential  adverse  effects 
on  EFH  and  describe  the  benefits  of 
those  actions  to  EFH.  The  evaluation 
should  give  special  attention  to  adverse 
effects  on  habitat  areas  of  particular 
concern  and  should  identify  for  possible 
designation  as  habitat  areas  of  particular 
concern  any  EFH  that  is  particularly 
vulnerable  to  fishing  activities. 
Additionally,  the  evaluation  should 
considCT  the  establishment  of  research 
closure  areas  or  other  measures  to 
evaluate  the  impacts  of  fishing  activities 
on  EFH.  In  completing  this  evaluation. 
Councils  should  use  the  best  scientific 
information  available,  as  well  as  other 
appropriate  information  sources. 
Councils  should  consider  different  types 
of  information  according.to  its  scientific 
rigor.  I 

(ii)  Minimizing  adverse  effects.  Each 
FMP  must  minimize  to  the  extent 
practicable  adverse  effects  fiom  fishing 
on  EFH,  including  EFH  designated 
under  other  Federal  FMPs.  Coimcils 
must  act  to  prevent,  mitigate,  or 
minimize  any  adverse  efibcts  from 
fishing,  to  the  extent  practicable,  if  there 
is  evidence  that  a  fishing  activity 
adversely  affects  EFH  in  a  manner  that 
is  more  than  mininial  and  not  temporary 
in  natiue,  based  on  the  evaluation 
conducted  pursuant  to  paragraph 
(a)(2)(i)  of  this  section  and/ or  the 
cumulative  impacts  analysis  conducted 
pursuant  to  paragraph  (a)(5)  of  this 
section.  In  such  cases,  FMPs  should 
identify  a  range  of  potential  new  actions 
that  could  be  taken  to  address  adverse 
efiiects  on  EFH,  include  dn  analysis  of 
the  practicability  of  potential  new 
actions,  and  adopt  any  new  measures 
that  are  necessary  and  practicable. 
Amendments  to  the  FMP  or  to  its 
implementing  regulations  must  ensiu« 
that  the  FMP  continues  to  minimize  to 
the  extent  practicable  adverse  effects  on 
EFH  caused  by  fishing.  FMPs  must 
explain  the  reasons  for  the  Coimdl's 
conclusions  regarding  the  past  and/or 
new  actions  that  minimiy.e  to  the  extent 


practicable  the  adverse  effects  of  fishing 
on  EFH. 

(iii)  Practicability.  In  detemuning 
whether  it  is  practicable  to  minimize  an 
adverse  effect  from  fishing;  Councils 
should  consider  the  nature  and  extent  of 
the  adverse  effect  on  EFH  and  the  long 
and  short-term  costs  and  benefits  of 
potential  management  measures  to  EFH, 
associated  fisheries,  and  the  nation, 
consistent  with  national  standard  7.  In 
determining  whether  management 
measiues  are  practicable,  Coimcils  are 
not  required  to  perform  a  formal  cost/ 
benefit  analysis.(iv)  Options  for 
managing  adverse  effects  frora  fishing. 
Fishery  management  options  may 
include,  but  are  not  limited  to: 

(A)  Fishing  equipment  restrictions. 
These  options  may  include,  but  are  not 
limited  to:  seasonal  and  areal 
restrictions  on  the  use  of  specified 
equipment,  equipment  modifications  to 
allow  escapement  of  particular  species 
or  particular  life  stages  (e.g.,  juveniles), 
prohibitions  on  the  use  of  explosives 
and  chemicals,  prohibitions  on 
anchoring  or  setting  equipment  in 
sensitive  areas,  and  prohibitions  on 
fishing  activities  that  cause  significant 
damage  to  EFH. 

(B)  Time/area  closures.  These  actions 
may  include,  but  are  not  limited  to: 
closing  areas  to  all  fishing  or  specific 
equipment  types  during  spawning, 
migration,  foraging,  and  nursery 
activities  and  designating  zones  for  use 
as  marine  protected  areas  to  limit 
adverse  effects  of  fishing  practices  on 
certain  vulnerable  or  rare  areas/species/ 
life  stages,  such  as  those  areas 
designated  as  habitat  areas  of  particular 
concern. 

(C)  Harvest  limits.  These  actions  may 
include,  but  are  not  limited  to,  limits  on 
the  take  of  species  that  provide 
structural  habitat  for  other  species 
assemblages  or  communities  and  limits 
on  the  take  of  prey  species. 

(3)  Non-Magnuson-Stevens  Act  fishing 
activities  that  may  adversely  affect  EFH. 
FMPs  must  identify  any  fishing 
activities  that  are  not  managed  under 
the  Magnuson-Stevens  Act  that  may 
adversely  affect  EFH.  Such  activities 
may  include  fishing  managed  by  state 
agencies  or  other  authorities. 

(4)  Non-fishing  related  activities  that 
may  adversely  affect  EFH.  FMPs  must 
identify  activities  other  than  fishing  that 
may  adversely  affect  EFH.  Broad 
categories  of  such  activities  include,  but 
are  not  limited  to:  dredging,  filling, 
excavation,  mining,  impoundment, 
discharge,  water  diversions,  thermal 
additions,  actions  that  contribute  to 
non-point  source  pollution  and 
sedimentation,  introduction  of 
potentially  hazardous  materials, 


introduction  6f  exotic  species,  and  the 
conversion  of  aquatic  habitat  that  may 
eliminate,  diminish,  or  disrupt  the 
functions  of  EFH.  For  each  activity,  the 
FMP  should  describe  known  and 
potential  adverse  effects  to  EFH. 

(5)  Cumulative  impacts  analysis. 
Cumulative  impacts  are  impacts  on  the 
environment  that  result  from  the 
incfemental  impact  of  an  action  when 
added  to  other  past,  present,  and 
reasonably  foreseeable  future  actions, 
regardless  of  who  imdertakes  such 
actions.  Cumulative  impacts  can  result 
from  individually  miiior,  but   • 
collectively  significant  actions  taking 
place  over  a  period  of  time.  To  the 
extent  feasible  and  practicable,  FMPs 
should  analyze  how  the  cumulative 
impacts  of  fishing  and  non-fishing 
activities  influence  the  function  of  EFH 
on  an  ecosystem  or  watershed  scale.  An 
assessment  of  the  cumulative  and 
synergistic  effects  of  multiple  threats, 
including  the  effects  of  natiual  stresses 
(such  as  storm  damage  or  climate-based 
environmental  shifts)  and  an  assessment 
of  the  ecological  risks  resulting  from  the 
impact  of  those  threats  on  EFH,  also 
should  be  included. 

(6)  Conservation  and  enhancement. 
FMPs  must  identify  actions  to 
encourage  the  conservation  and 
enhancement  of  EFH,  including 
recommended  options  to  avoid, 
minimize,  or  compensate  for  the  adverse 
effects  identified  pursuant  to  paragraphs 
(a)(3)  through  (5)  of  this  section, 
especially  in  habitat  areas  of  particular 
concern. 

(7)  Prey  species.  Loss  of  prey  may  be 
an  adverse  effect  on  EFH  and  managed 
species  because  the  presence  of  prey 
makes  waters  and  substrate  function  as 
feeding  habitat,  and  the  definition  of 
EFH  includes  Waters  and  substrate 
necessary  to  fish  for  feeding.  Therefore, 
actions  that  reduce  the  availability  of  a 
major  prey  species,  either  through  direct 
harm  or  capture,  or  through  adverse 
impacts  to  the  prey  species'  habitat  that 
are  known  to  cause  a  reduction  in  the 
population  of  the  prey  species,  may  be 
considered  adverse  effects  on  EFH  if 
such  actions  reduce  the  quality  of  EFH. 
FMPs  should  list  the  major  prey  species 
for  the  species  in  the  fishery 
management  unit  and  discuss  the 
location  of  prey  species'  habitat. 
Adverse  effects  on  prey  species  and 
their  habitats  may  result  from  fishing 
and  non-fishing  activities. 

(8)  Identification  of  habitat  areas  of 
particular  concern.  FMPs  should 
identify  specific  types  or  areas  of  habitat 
within  EFH  as  habitat  areas  of  particular 
concern  based  on  one  or  more  of  the 
following  considerations: 
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(i)  The  importance  of  the  ecological, 
function  provided  by  the  habitat. 

(ii)  The  extent  to  which  the  habitat  is 
sensitive  to  human-induced 
environmental  degradation. 

(iii)  Whether,  and  to  what  extent, 
.development  activities  are,  or  will  be, 
stressing  the  habitat  type. 

(iv)  The  rarity  of  the  habitat  type. 

(9)  Research  and  information  needs. 
Each  FMP  should  contain 
recommendations,  preferably  in  priority 
order,  for  research  efforts  that  the 
Councils  and  NMFS  view  as  necessary 
to  improve  upon  the  description  and 
identification  of  EFH,  the  identification 
of  threats  to  EFH  from  fishing  and  other 
activities,  and  the  development  of 
conservation  and  enhancement 
measures  for  EFH. 

(10)  Review  and  revision  of  EFH 
components  of  FMPs.  Councils  and 
NMFS  should  periodically  review  the 
EFH  provisions  of  FMPs  and  revise  or 
amend  EFH  provisions  as  warranted 
based  on  available  information.  FMPs 
should  outline  the  procedures  the 
Coimcil  will  follow  to  review  and 
update  EFH  information.  The  review  of 
information  should  include,  but  not  be 
limited  to,  evaluating  published 
scientific  literature  and  unpublished 
scientific  reports;  soliciting  information 
bom  interested  parties;  and  searching 
for  previously  unavailable  or 
inaccessible  data.  Councils  should 
report  on  their  review  of  EFH 
information  as  part  of  the  annual  Stock 
Assessment  and  Fishery  Evaluation 
(SAFE)  report  prepared  pursuant  to 

§  600.315(e).  A  complete  review  of  all 
EFH  information  should  be  conducted 
as  recommended  by  the  Secretary,  but  at 
least  once  every  5  years. 

(b)  Development  of  EFH 
recommendations  for  Councils.  After 
reviewing  the  best  available  scientific 
information,  as  well  as  other 
appropriate  information,  and  in 
consultation  with  the  Coimcils, 
participants  in  the  fishery,  interstate 
commissions,  Federal  agencies,  state 
agencies,  and  other  interested  parties. 
NMFS  will  develop  written 
recommendations  to  assist  each  Council 
in  the  identification  of  EFH,  adverse 
impacts  to  EFH,  and  actions  that  should 
be  considered  to  ensiu'e  the 
conservation  and  enhancement  of  EFH 
for  each  FMP.  NMFS  will  provide  such 
recommendations  for  the  initial 
incorporation  of  EFH  information  into 
an  FMP  and  for  any  subsequent 
modification  of  the  EFH  components  of 
an  FMP.  The  NMFS  EFH 
recommendations  may  be  provided 
either  before  the  Council's  development 
of  a  draft  EFH  document  or  later  as  a 


review  of  a  draft  EFH  document 
developed  by  a  Council,  as  appropriate. 

(c)  Relationship  to  other  fishery 
management  authorities:  Councils  are 
encouraged  to  coordinate  with  state  and 
interstate  fishery  management  agencies 
where  Federal  fisheries  affect  state  and 
interstate  managed  fisheries  or  where 
state  or  interstate  fishery  regulations 
affect  the  management  of  Federal 
fisheries.  Where  a  state  or  interstate 
fishing  activity  adversely  affects  EFH, 
NMFS  will  consider  that  action  to  be  an 
adverse  effect  on  EFH  pursuant  to 
paragraph  (a)(3)  of  this  section  and  will 
provide  EFH  Conservation 
Recommendations  to  the  appropriate 
state  or  interstate  fishery  management 
agency  on  that  activity. 

Subpart  K— €FH  Coordination, 
Consultation,  and  Recommendations 

§600.905    PurpoM,  scope,  and  NMFS/ 
Council  cooperation. 

(a)  Purpose.  These  procediues  address 
the  coordination,  consultation,  and 
recommendation  requirements  of . 
sections  305(b)(1)(D)  and  305(b)(2-4)  of 
the  Magnuson-Stevens  Act.  The  purpose 
of  these  procediues  is  to  promote  the 
protection  of  EFH  in  the  review  of 
Federal  and  state  actions  that  may 
adversely  affect  EFH. 

(b)  Scope.  Section  305(b)(1)(D)  of  Uie 
Magnuson-Stevens  Act  requires  the 
Secretary  to  coordinate  with,  and 
provide  information  to,  other  Federal 
agencies  regarding  the  conservation  and 
enhancement  of  EFH.  Section  305(b)(2) 
requires  all  Federal  agencies  to  consiUt 
with  the  Secretary  on  all  actions  or 
proposed  actions  authorized,  funded,  or 
undertaken  by  the  agency  that  may 
adversely  affect  EFH.  Sections  305(b)(3) 
and  (4)  direct  the  Secretary  and  the 
Coimcils  to  provide  comments  and  EFH 
Conservation  Recommendations  to 
Federal  or  state  agencies  on  actions  that 
affect  EFH.  Such  reconunendations  may 
include  measures  to  avoid,  minimize, 
mitigate,  or  otherwise  offset  adverse 
effects  on  EFH  resulting  from  actions  or 
proposed  actions  authorized,  funded,  or 
undertaken  by  that  agency.  Section 
305(b)(4)(B)  requires  Federal  agencies  to 
respond  in  writing  to  such  comments. 
The  following  procedures  for 
coordination,  consultation,  and 
recommendations  allow  all  parties 
involved  to  understand  and  implement 
the  requirements  of  the  Magnuson- 
Stevens  Act. 

(c)  Cooperation  between  Councils  and 
NMFS.  The  Coimcils  and  NMFS  should 
cooperate  closely  to  identify  actions  that 
may  adversely  affect  EFH,  to  develop 
comments  and  EFH  Conservation 
Recommendations  to  Federal  and  state 


agencies,  and  to  provide  EFH 
information  to  Federal  and  state 
agencies.  NMFS  will  work  with  each 
Council  to  share  information  and  to 
coordinate  Council  and  NMFS 
comments  and  recommendations  on 
actions  that  may  adversely  affect  EFH. 
However,  NMFS  and  the  Councils  also 
have  the  authority  to  act  independently. 

§  600.91 0    Definition*  and  woid  usag*. 

(a)  Definitions.  In  addition  to  the 
definitions  in  the  Magnuson-Stevens 
Act  and  §  600.10,  the  terras  in  this 
subpart  have  the  following  meanings: 

Adverse  effect  means  any  impact  that 
reduces  quality  and/or  quantity  of  EFH. 
Adverse  effects  may  include  direct  or 
indirect  physical,  chemical,  or 
biological  sdterations  of  the  waters  or 
substrate  and  loss  of,  or  injury  to. 
benthic  organisms,  prey  species  and 
their  habitat,  and  other  ecosystem 
components,  if  such  modifications 
reduce  the  quality  and/or  quantity  of 
EFH.  Adverse  effects  to  EFH  may  result 
from  actions  occurring  within  EFH  or 
outside  of  EFH  and  may  include  site- 
specific  or  habitat-wide  impacts, 
including  individual,  cumulative.,  or 
synergistic  consequences  of  actions. 

Anadromous  fishery  resource  under 
Council  authority  means  an  anadromous 
species  managed  under  an  FMP. 

Federal  action  means  any  action 
authorized,  funded,  or  undertaken,  or 
proposed  to  be  authorized,  funded,  or 
undertaken  by  a  Federal  agency. 

Habitat  areas  of  particular  concern 
means  those  areas  of  EFH  identified 
pursuant  to  §  600.815(a)(8). 

State  action  means  any  action 
authorized,  funded,  or  undertaken,  or 
proposed  to  be  auLliorized.  funded,  or 
undertaken  by  a  state  agency. 

(b)  Word  usage.  The  terms  "must", 
"shall",  "should",  "may",  "may  not", 
"will",  "could",  and  "can"  are  used  in 
the  same  manner  as  in  §  600.305(c). 

§600.915    Coordination  for  the 
conservation  and  enhancement  of  EFH. 

To  further  the  conservation  and 
enhancement  of  EFH  in  accordance  with 
section  305(b)(1)(D)  of  the  Magnuson- 
Stevens  Act,  NMFS  will  compile  and 
make  available  to  other  Federal  and 
state  agencies,  and  the  general  public, ' 
information  on  the  locations  of  EFH, 
including  maps  and/or  narrative 
descriptions.  NMFS  will  also  provide 
information  on  ways  to  improve 
ongoing  Federal  operations  to  promote 
the  conservation  and  enhancement  of 
EFH.  Federal  and  state  agencies 
empowered  to  authorize,  fund,  or 
undertake  actions  that  may  adversely 
affect  EFH  are  encouraged  to  contact 
NMFS  and  the  Councils  to  become 
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familiar  with  areas  designated  as  EFH, 
potential  threats  to  EFH,  and 
opportunities  to  promote  the 
conservation  and  enhancement  of  EFH. 

§600.920    Fedaral  agency  consultation 
with  ttie  Sacratary. 

(a)  Consultation  generally— [1] 
Actions  requiring  consultation.  Pursuant 
to  section  305(b)(2)  of  the  Magnuson- 
Stevens  Act.  Federal  agencies  must 
consult  with  NMFS  regarding  any  of 
their  actions  authorized,  funded,  or 
undertaken,  or  proposed  to  be 
authorized,  funded,  or  undertaken  that 
may  adversely  affect  EFH.  EFH 
consultation  is  not  required  for  actions 
that  were  completed  prior  to  the 
approval  of  EFH  designations  by  the 
Secretary,  e.g.,  issued  permits. 
Consultation  is  required  for  renewals, 
reviews,  or  substantial  revisions  of 
actions  if  the  renewal,  review,  or 
revision  may  adversely  affect  EFH. 
Consultation  on  Federal  programs 
delegated  to  non-Federal  entities  is 
required  at  the  time  of  delegation, 
review,  and  renewal  of  the  delegation. 
EFH  consultation  is  required  for  any 
Federal  funding  of  actions  that  may 
adversely  affect  EFH.  NMFS  and  Federal 
agencies  responsible  for  funding  actions 
that  may  adversely  affect  EFH  should 
consult  on  a  programmatic  level  under 
paragraph  (j)  of  this  section,  if 
appropriate,  with  respect  to  these 
actions.  Consultation  is  required  for 
emergency  Federal  actions  that  may 
adversely  affect  EFH,  such  as  hazardous 
material  clean-up,  response  to  natural 
disasters,  or  actions  to  protect  public 
safety.  Federal  agencies  should  contact 
NMFS  early  in  emergency  response 
planning,  but  may  consult  after-the-fact 
if  consultation  on  an  expedited  basis  is 
not  practicable  before  taking  the  action. 

(2)  Approaches  for  conducting 
consultation.  Federal  agencies  may  use 
one  of  the  five  approaches  described  in 
paragraphs  (f)  through  (j)  of  this  section 
to  fulfill  the  EFH  consultation 
requirements.  The  selection  of  a 
particular  approach  for  handling  EFH 
consultation  depends  on  the  nature  and 
scope  of  the  actions  that  may  adversely 
affect  EFH.  Federal  agencies  should  use 
the  most  efficient  approach  for  EFH 
consiUtation  that  is  appropriate  for  a 
given  action  or  actions.  The  five 
approaches  are:  use  of  existing 
envirorunental  review  procedures. 
General  Concurrence,  abbreviated 
consultation,  expanded  consultation, 
and  programmatic  consultation. 

[3]  Early  notification  and 
coordination.  The  Federal  agency 
should  notify  NMFS  in  writing  as  early 
as  practicable  regarding  actions  that 
may  adversely  affect  EFH.  Notification 


will  facilitate  discussion  of  measures  to 
conserve  EFH.  Such  early  coordination 
should  occur  during  pre-application 
planning  for  projects  subject  to  a 
Federal  permit  or  license  and  during 
preliminary  planning  for  projects  to  be 
funded  or  undertaken  directly  by  a 
Federal  agency. 

(b)  Designation  of  lead  agency.  If  more 
than  one  Federal  agency  is  responsible 
for  a  Federal  action,  the  consultation 
requirements  of  sections  305(b)(2) 
through  (4)  of  the  Magnuson-Stevens 
Act  may  be  fulfilled  through  a  lead 
agency.  The  lead  agency  should  notify 
NMFS  in  writing  that  it  is  representing 
one  or  more  additional  agencies. 
Alternatively,  if  one  Federal  agency  has 
completed  an  EFH  consultation  for  an 
action  and  another  Federal  agency  acts 
separately  to  authorize,  fund,  or 
undertake  the  same  activity  (such  as 
issuing  a  permit  for  an  activity  that  was 
funded  via  a  separate  Federal  action), 
the  completed  EFH  consultation  may 
suffice  for  both  Federal  actions  if  it 
adequately  addresses  the  adverse  effects 
of  the  actions  on  EFH.  Federal  agencies 
may  need  to  consult  with  NMFS 
separately  if,  for  example,  only  one  of 
the  agencies  has  the  authority  to 
implement  measures  necessary  to 
minimize  adverse  effects  on  EFH  and 
that  agency  does  not  act  as  the  lead 
agency. 

(c)  Designation  of  non-Federal 
representative.  A  Federal  agency  may 
designate  a  non-Federal  representative 
to  conduct  an  EFH  consultation  by 
giving  written  notice  of  such 
designation  to  NMFS.  If  a  non-Federal 
representative  is  used,  the  Federal 
action  agency  remains  ultimately 
responsible  for  compliance  with 
sections  305(b)(2)  and  305(b)(4)(B)  of 
the  Magnuson-Stevens  Act. 

(d)  Best  available  information.  The 
Federal  agency  and  NMFS  must  use  the 
best  scientific  information  available 
regarding  the  effects  of  the  action  on 
EFH  and  the  measures  that  can  be  taken 

Ao  avoid,  minimize,  or  offset  such 
effects.  Other  appropriate  sources  of 
information  may  also  be  considered. 

(e)  EFH  Assessments— {!)  Preparation 
requirement.  For  any  Federal  action  that 
may  adversely  affect  EFH,  Federal 
agencies  must  provide  NMFS  with  a 
written  assessment  of  the  effects  of  that 
action  on  EFH.  For  actions  covered  by 

a  General  Concurrence  under  paragraph 
(g)  of  this  section,  an  EFH  Assessment 
should  be  completed  during  the 
development  of  the  General 
Concurrence  and  is  not  required  for  the 
individual  actions.  For  actions 
addressed  by  a  programmatic 
consultation  under  paragraph  (j)  of  this 
section,  an  EFH  Assessment  shoiild  be 


completed  during  the  programmatic 
consultation  and  is  not  required  for 
individual  actions  implemented  under 
the  program,  except  in  those  instances 
identified  by  NMFS  in  the 
programmatic  consultation  as  requiring 
s^arate  EFH  consultation.  Federal 
agencies  are  not  required  to  provide 
NMFS  with  assessments  regarding 
actions  that  they  have  determined 
would  not  adversely  affect  EFH.  Federal 
agencies  may  incorporate  an  EFH 
Assessment  into  documents  prepared 
for  other  purposes  such  as  Endangered 
Species  Act  (ESA)  Biological 
Assessments  pursuant  to  50  CFR  part 
402  or  National  Environmental  Policy 
Act  (NEPA)  documents  and  public 
notices  pursuant  to  40  CFR  part  1500.  If 
an  EFH  Assessment  is  contained  in 
another  document,  it  must  include  all  of 
the  information  required  in  paragraph 
(e)(3)  of  this  section  and  be  clearly 
identified  as  an  EFH  Assessment.  The 
procedure  for  combining  an  EFH 
consultation  with  other  environmental 
reviews  is  set  forth  in  paragraph  (f)  of 
this  section. 

(2)  Leve7  of  detail.  The  level  of  detail 
in  an  EFH  Assessment  should  be 
commensurate  with  the  complexity  and 
magnitude  of  the  potential  adverse 
effects  of  the  action.  For  example,  for 
relatively  simple  actions  involving 
minor  adverse  effects  on  EFH.  the 
assessment  may  l)e  very  brief.  Actions 
that  may  pose  a  more  serious  threat  to 
EFH  warrant  a  correspondingly  more 
detailed  EFH  Assessment. 

(3)  Mandatory  contents.  The 
assessment  must  contain: 

(i)  A  description  of  the  action.- 

(ii)  An  analysis  of  the  potential 
adverse  effects  of  the  action  on  EFH  and 
the  managed  species. 

(iii)  The  Federal  agency's  conclusions 
regarding  the  effects  of  the  action  on 
EFH. 

(iv)  Proposed  mitigation,  if  applicable. 

(4)  Additional  information.  It 
appropriate,  the  assessment  should  also 
include: 

(i)  The  results  of  an  on-site  inspection 
to  evaluate  the  habitat  and  the  site- 
specific  effects  of  the  project. 

(ii)  The  views  of  recognized  experts 
on  the  habitat  or  species  that  may  be 
affected. 

(iii)  A  review  of  pertinent  literature 
and  related  information. 

(iv)  An  analysis  of  alternatives  to  the 
action.  Such  analysis  should  include 
alternatives  that  could  avoid  or 
minimize  adverse  effects  on  EFH. 

(v)  Other  relevant  information. 

(5)  Incorporation  by  reference.  The 
assessment  may  incorporate  by 
reference  a  completed  EFH  Assessment 
prepared  for  a  similar  action. 
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supplemented  with  any  relevant  new 
project  specific  information,  provided 
the  proposed  action  involves  similar 
impacts  to  EFH  in  the  same  geographic 
area  or  a  similar  ecological  setting.  It 
may  also  incorporate  by  reference  other 
relevant  environmental  assessment 
documents.  These  documents  must  be 
provided  to  NMFS  with  the  EFH 
Assessment. 

(f)  Use  of  existing  environmental 
review  procedures— (1)  Purpose  and 
criteria.  Consultation  and  commenting 
under  sections  305(b)(2)  and  305(b)(4)  of 
the  Magnuson-Stevens  Act  should  be 
consolidated,  where  appropriate,  wjth 
interagency  consultation,  coordination, 
and  environmental  review  procedures 
required  by  other  statutes,  such  as 
NEPA.  the  Fish  and  Wildlife 
Coordination  Act,  Clean  Water  Act. 
ESA,  and  Federal  Power  Act.  The 
requirements  of  sections  305(b)(2)  and 
305(b)(4)  of  the  Magnuson-Stevens  Act. 
including  consultations  that  would  be 
considered  to  be  abbreviated  or 
expanded  consultations  under 
paragraphs  (h)  and  (i)  of  this  section, 
can  be  combined  with  existing 
procedures  required  by  other  statutes  if 
such  processes  meet,  or  are  modified  to 
meet,  the  following  criteria: 

(i)  The  existing  process  must  provide 
NMFS  with  timely  notification  of 
actions  that  may  adversely  affect  EFH. 
The  Federal  agency  should  notify  NMFS 
according  to  the  same  timeframes  for 
notification  (or  for  public  comment)  as 
in  the  existing  process.  Whenever 
possible.  NMFS  should  have  at  least  60 
days  notice  prior  to  a  final  decision  on 
an  action,  or  at  least  90  days  if  the 
action  would  result  in  substantial 
adverse  impacts.  NMFS  and  the  action 
agency  may  agree  to  use  shorter 
time£nunes  provided  that  they  allow 
sufficient  time  for  NMFS  to  develop 
EFH  Conservation  Recommendations. 

(ii)  Notification  must  include  an 
assessment  of  the  impacts  of  the  action 
on  EFH  that  meets  the  requirements  for 
EFH  Assessments  contained  in 
paragraph  (e)  of  this  section.  If  the  EFH 
Assessment  is  contained  in  another 
document,  the  Federal  agency  must 
identify  that  section  of  the  document  as 
the  EFH  Assessment. 

(iii)  NMFS  must  have  made  a  finding 
pursuant  to  paragraph  (f)(3)  of  this 
section  that  the  existing  process  can  be 
used  to  satisfy  the  requirements  of 
sections  305(b)(2)  and  305(b)(4)  of  the 
Magnuson-Stevens  Act. 

(2)  NMFS  response  to  Federal  agency. 
If  an  existing  environmental  review 
process  is  used  to  fidfill  the  EFH 
consultation  requirements,  the  comment 
deadline  for  that  process  should  apply 
to  the  submittal  of  NMFS  EFH 


Conservation  Reconunendations  under 
section  305(b)(4)(A)  of  the  Magnuson- 
Stevens  Act,  unless  NMFS  and  the 
Federal  agency  agree  to  a  different 
deadline.  If  NMFS  EFH  Conservation 
Recommendations  are  combined  with 
other  NMFS  or  NOAA  comments  on  a 
Federal  action,  such  as  NOAA 
comments  on  a  draft  Environmental 
Impact  Statement,  the  EFH  Conservation 
Recommendations  will  be  clearly 
identified  as  such  (e.g.,  a  section  in  the 
comment  letter  entitled  "EFH 
Conservation  Recommendations")  and  a 
Federal  agency  response  pursuant  to 
section  305(b)(4)(B)  of  the  Magnuson- 
Stevens  Act  is  required  for  only  the 
identified  portion  of  the  comments. 

(3)  NMFS  finding.  A  Federal  agency 
with  an  existing  environmental  review 
process  should  contact  NMFS  at  the 
appropriate  level  (regional  offices  for 
regional  processes,  headquarters  office 
for  national  processes)  to  discuss  how  to 
combine  the  EFH  consultation 
requirements  with  the  existing  process, 
with  or  without  modifications.  If,  at  the 
conclusion  of  these  discussions,  NMFS 
determines  that  the  existing  or  modified 
process  meets  the  criteria  of  paragraph 
(f)(1)  of  this  section,  NMFS  will  make  a 
finding  that  the  process  can  be  used  to 
satisfy  the  EFH  consultation 
requirements  of  the  Magnuson-Stevens 
Act.  If  NMFS  does  not  make  such  a 
finding,  or  if  there  are  no  existing 
consultation  processes  relevant  to  the 
Federal  agency's  actions,  the  agency  and 
NMFS  should  follow  one  of  the 
approaches  for  consultation  discussed 
in  the  following  sections. 

(g)  General  Concurrence — (1)  Purpose. 
A  General  Concurrence  identifies 
specific  types  of  Federal  actions  that 
may  adversely  affect  EFH,  but  for  which 
no  further  consultation  is  generally 
required  because  NMFS  has  determined, 
through  an  analysis  of  that  type  of 
action,  that  it  will  likely  result  in  no 
more  than  minimal  adverse  effects 
individually  and  cumulatively.  General 
Concurrences  may  be  national  or 
regional  in  scope. 

(2)  Criteria,  (i)  For  Federal  actions  to 
qualify  for  General  Conciurence,  NMFS 
must  determine  that  the  actions  meet  all 
of  the  following  criteria: 

(A)  The  actions  must  be  similar  in 
nature  and  similar  in  their  impact  on 
EFH. 

(B)  The  actions  must  not  cause  greater 
than  minimal  adverse  effects  on  EFH 
when  implemented  individually. 

(C)  The  actions  must  not  cause  greater 
than  minimal  cumulative  adverse  effects 
on  EFH. 

(ii)  Actions  qualifying  for  General 
Conciurence  must  be  tracked  to  ensiu^ 
that  their  ciunulative  effects  are  no  more 


than  minimal.  In  most  cases,  tracking 
actions  covered  by  a  General 
Concurrence  will  be  the  responsibility 
of  the  Federal  agency.  However,  NMFS 
may  agree  to  track  such  actions. 
Tracking  should  include  numbers  of 
actions  and  the  amount  and  type  of 
habitat  adversely  affected,  and  should 
specify  the  baseline  against  which  the 
actions  will  be  tracked.  The  agency 
responsible  for  tracking  such  actions 
should  make  the  information  available 
to  NMFS,  the  applicable  Council(s),  and 
to  the  public  on  an  annual  basis. 

(iii)  Categories  of  Federal  actions  may 
also  qualify  for  General  Concurrence  if 
they  are  modified  by  appropriate 
conditions  that  ensure  the  actions  will 
meet  the  criteria  in  paragraph  (g)(2)(i)  of 
this  section.  For  example.  NMFS  may 
provide  General  Concurrence  for 
additional  actions  contingent  upon 
project  size  limitations,  seasonal 
restrictions,  or  other  conditions. 

(iv)  If  a  General  t^oncurrence  is 
proposed  for  actions  that  may  adversely 
affect  habitat  areas  of  particular 
concern,  the  General  Concurrence 
should  be  subject  to  a  higher  level  of 
scrutiny  than  a  General  Concurrence  not 
involving  a  habitat  area  of  particular 
concern. 

(3)  General  Concurrence 
development.  A  Federal  agency  may 
request  a  General  Concurrence  for  a 
category  of  its  actions  by  providing 
NMFS  with  an  EFH  Assessment 
containing  a  description  of  the  nature 
and  approximate  number  of  the  actions, 
an  analysis  of  the  effects  of  the  actions 
on  EFH,  including  cumulative  effects, 
and  the  Federal  agency's  conclusions 
regarding  the  magnitude  of  such  effects. 
If  NMFS  agrees  that  the  actions  fit  the 
criteria  in  paragraph  (g)(2)(i)  of  this 
section,  NMFS  will  provide  the  Federal 
agency  with  a  written  statement  of 
General  Concurrence  that  further 
consultation  is  not  required.  If  NMFS 
does  not  agree  that  the  actions  fit  the 
criteria  in  paragraph  (g)(2)(i)  of  this 
section,  NMFS  will  notify  the  Federal     . 
agency  that  a  General  Concurrence  will 
not  be  issued  and  that  another  type  of 
consultation  will  be  required.  If  NMFS 
identifies  specific  types  of  Federal 
actions  that  may  meet  the  requirements 
for  a  General  Concurrence,  NMFS  may 
initiate  and  complete  a  General 
Concurrence. 

(4)  Further  consultation.  NMFS  may 
request  notification  for  actions  covered 
under  a  General  Concurrence  if  NMFS 
concludes  there  are  circumstances 
under  which  such  actions  could  result 
in  more  than  a  minimal  impact  on  EFH, 
or  if  it  determines  that  there  is  no 
process  in  place  to  adequately  assess  the 
cumulative  impacts  of  actions  covered 
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under  the  General  Concurrence.  NMFS 
may  request  ftuther  consultation  for 
these  actions  on  a  case-by-case  basis. 
Each  General  Concurrence  should 
establish  specific  procedures  for  further 
consultation,  if  appropriate. 

(5)  Notification.  After  completing  a 
General  Concurrence,  NMFS  will 
provide  a  copy  to  the  appropriate 
Council(s)  and  will  make  the  General 
Concurrence  available  to  the  public  by 
posting  the  docxunent  on  the  internet  or 
throu^  other  appropriate  means. 

(6)  Revisions.  NMFS  will  periodically 
review  and  revise  its  General 
Conciirrences,  as  appropriate. 

(h)  Abbreviated  consultation 
procedures — (1)  Purpose  and  criteria. 
Abbreviated  consultation  allows  NMFS 
to  determine  quickly  whether,  and  to 
what  degree,  a  Federal  action  may 
adversely  affect  EFH.  Federal  actions 
that  may  adversely  affect  EFH  should  be 
addressed  through  the  abbreviated 
consultation  procedures  when  those 
actions  do  not  qualify  for  a  General 
Conciuxence,  but  do  not  have  the 
potential  to  cause  substantial  adverse 
effects  on  EFH.  For  example,  the 
abbreviated  consultation  procedures 
should  be  used  when  the  adverse 
effect(s)  of  an  action  could  be  alleviated 
through  minor  modifications. 

(2)  Notification  by  agency  and 
submittal  of  EFH  Assessment. 
Abbreviated  consultation  begins  when 
NMFS  receives  from  the  Federal  agency 
an  EFH  Assessment  in  accordance  with 
paragraph  (e]  of  this  section  and  a 
written  request  for  consultation. 

(3)  NMFS  response  to  Federal  agency. 
If  NMFS  determines,  contrary  to  the 
Federal  agency's  assessment,  that  an 
action  would  not  adversely  affect  EFH, 
or  if  NMFS  determines  that  no  EFH 
Conservation  Recommendations  are 
needed,  NMFS  will  notify  the  Federal 
agency  either  informally  or  in  writing  of 
its  determination.  If  NMFS  believes  that 
the  action  may  result  in  substantial 
adverse  effects  on  EFH,  or  that 
additional  analysis  is  needed  to  assess 
the  effects  of  the  action,  NMFS  will 
request  in  writing  that  the  Federal 
agency  initiate  expanded  consultation. 
Such  request  will  explain  why  NMFS 
believes  expanded  consultation  is 
needed  and  will  specify  any  new 
information  needed.  If  expanded 
consultation  is  not  necessary,  NMFS 
will  provide  EFH  Conservation 
Recommendations,  if  appropriate, 
pursuant  to  section  305(b)(4)(A)  of  the 
M&gnuson-Stevens  Act. 

(4)  Timing.  The  Federal  agency  must 
submit  its  ^Ti  Assessment  to  NMFS  as 
soon  as  practicable,  but  at  least  60  days 
prior  to  a  final  decision  on  the  action. 
NMFS  must  respond  in  writing  within 


30  days.  NMFS  and  the  Federal  agency 
may  agree  to  use  a  compressed  schedule 
4n  cases  where  regulatory  approvals  or 
emergency  situations  cannot 
accommodate  30  days  for  consultation, 
or  to  conduct  consultation  earlier  in  the 
planning  cycle  for  actions  with  lengthy 
approval  processes. 

(i)  Expanded  consultation 
procedures — (1)  Purpose  and  criteria. 
Expanded  consultation  allows 
maximum  opportunity  for  NMFS  and 
the  Federal  agency  to  work  together  to 
review  the  action's  impacts  on  EFH  and 
to  develop  EFH  Conservation 
Recommendations.  Expanded 
consultation  procedures  must  be  used 
for  Federal  actions  that  would  result  in 
substantial  adverse  effects  to  EFH. 
Federal  agencies  are  encomaged  to 
contact  NMFS  at  the  earliest 
opportimity  to  discuss  whether  the 
adverse  effects  of  an  action  make 
expanded  consultation  appropriate. 

(2)  Notification  by  agency  and 
submittal  of  EFH  Assessment.  Expanded 
consultation  begins  when  NMFS 
receives  from  the  Federal  agency  an 
EFH  Assessment  in  accordance  with 
paragraph  (e)  of  this  section  and  a 
written  request  for  expanded 
consultation.  Federal  agencies  are 
encomaged  to  provide  in  the  EFH 
Assessment  the  additional  information 
identified  imder  paragraph  (e)(4)  of  this 
section  to  facilitate  review  of  the  effects 
of  the  action  on  EFH. 

(3)  NMFS  response  to  Federal  agency. 
NMFS  will: 

(i)  Review  the  EFH  Assessment,  any 
additional  information  furnished  by  the 
Federal  agency,  and  other  relevant 
information. 

(ii)  Conduct  a  site  visit,  if  appropriate, 
to  assess  the  quality  of  the  habitat  and 
to  clarify  the  impacts  of  the  Federal 
agency  action.  Such  a  site  visit  should 
be  coordinated  with  the  Federal  agency 
and  appropriate  Coimcil(s),  if  feasible. 

(iii)  Coordinate  its  review  of  the 
action  with  the  appropriate  Co\mcil(s). 

(iv)  Discuss  EFH  Conservation 
Recommendations  with  the  Federal 
agency  and  provide  such 
recommendations  to  the  Federal  agency, 
pursuant  to  section  305(b)(4)(A)  of  the 
Magnuson-Stevens  Act. 

(4)  Timing.  The  Federal  agency  must 
submit  its  EFH  Assessment  to  NMFS  as 
soon  as  practicable,  but  at  least  90  days 
prior  to  a  final  decision  on  the  action. 
NMFS  must  respond  within  60  days  of 
submittal  of  a  complete  EFH 
Assessment  unless  consultation  is 
extended  by  agreement  between  NMFS 
and  the  Federal  agency.  NMFS  and 
Federal  agencies  may  ag^ee  to  use  a 
compressed  schedule  in  cases  where 
regulatory  approvals  or  emergency 


situations  cannot  accommodate  60  days 
for  consultation,  or  to  conduct 
consultation  earlier  in  the  planning 
cycle  for  actions  with  lengthy  approval 
processes. 

(5)  Extension  of  consultation.  If  NMFS 
determines  that  additional  data  or 
analysis  would  provide  better 
information  for  development  of  EFH 
Conservation  Recommendations,  NMFS 
may  request  additional  time  for 
expanded  consultation.  If  NMFS  and  the 
Federal  agency  agree  to  an  extension, 
the  Federal  agency  should  provide  the 
additional  information  to  NMFS,  to  the 
extent  practicable.  If  NMFS  and  the 
Federal  agency  do  not  agree  to  extend 
consultation,  NMFS  must  provide  EFH 
Conservation  Recommendations  to  the 
Federal  agency  using  the  best  scientific 
information  available  to  NMFS. 

(j)  Programmatic  consultation — (1) 
Purpose.  Programmatic  consultation 
provides  a  means  for  NMFS  and  a 
Federal  agency  to  consult  regarding  a 
potentially  large  number  of  individual 
actions  that  may  adversely  affect  EFH. 
Programmatic  consultation  will 
generally  be  the  most  appropriate  option 
to  address  funding  programs,  large-scale 
planning  efforts,  and  other  instances 
where  sufficient  information  is  available 
to  address  all  reasonably  foreseeable 
adverse  effects  on  EFH  of  an  entire 
program,  parts  of  a  program,  or  a 
nmnber  of  similar  individual  actions 
occiirring  within  a  given  geographic 
area. 

(2)  Process.  A  Federal  agency  may 
request  programmatic  consultation  by 
providing  NMFS  with  an  EFH 
Assessment  in  accordance  with 
paragraph  (e)  of  this  section.  The 
description  of  the  proposed  action  in 
the  EFH  Assessment  should  describe  the 
program  and  the  natine  and 
approximate  number  (annually  or  by 
some  other  appropriate  time  frame)  of 
the  actions.  NMFS  may  also  initiate 
programmatic  consultation  by 
requesting  pertinent  information  from  a 
Federal  agency. 

[3)  NMFS  response  to  Federal  agency. 

NMFS  will  respond  to  the  Federal 
agency  with  programmatic  EFH 
Conservation  Recommendations  and,  if 
applicable,  will  identify  any  potential 
adverse  effects  that  could  not  be 
addressed  programmatically  and  require 
project-specific  considtation.  NMFS 
may  also  determine  that  programmatic 
consultation  is  not  appropriate,  in 
which  case  all  EFH  Conservation 
Recommendations  will  be  deferred  to 
projeijt-specific  consultations.  U 
appropriate,  NMFS'  response  may 
include  a  General  Concurrence  for 
activities  that  qualify  under  paragraph 
(g)  of  this  section. 
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(k)  Responsibilities  of  Federal  agency 
following  receipt  of  EFH  Conservation 
Recommendations — (1)  Federal  agency 
response.  As  required  by  section 
305(b)(4)(B)  of  the  Magnuson-Stevens 
Act,  the  Federal  agency  must  provide  a 
detailed  response  in  writing  to  NMFS 
and  to  any  Council  commenting  on  the 
action  imder  section  305(b)(3)  of  the 
Magnuson-Stevens  Act  within  30  days 
after  receiving  an  EFH  Conservation 
Recommendation  from  NMFS.  Such  a 
response  must  be  provided  at  least  10 
days  prior  to  final  approval  of  the  action 
if  the  response  is  inconsistent  with  any 
of  NMFS'  EFH  Conservation 
Recommendations,  unless  NMFS  and 
the  Federal  agency  have  agreed  to  use 
alternative  time  firames  for  the  Federal 
agency  response.  The  response  must 
include  a  description  of  measiu«s 
proposed  by  the  agency  for  avoiding, 
mitigating,  or  offsetting  the  impact  of 
the  activity  on  EFH.  In  the  case  of  a 
response  that  is  inconsistent  with  NMFS 
Conservation  Recommendations,  the 
Federal  agency  must  explain  its  reasons 
for  not  following  the  recommendations, 
including  the  scientific  justification  for 
any  disagreements  with  NMFS  over  the 
anticipated  effects  of  the  action  and  the 
measiu^s  needed  to  avoid,  minimize, 
mitigate,  or  offset  such  effects. 

(2)  Further  review  of  decisions 
inconsistent  with  NMFS  or  Council 
reconunendations.  U  a  Federal  agency 
decision  is  inconsistent  with  a  NMFS 
EFH  Conservation  Recommendation,  the 
Assistant  Administrator  for  Fisheries 
may  request  a  meeting  with  the  head  of 
the  Federal  agency,  as  well  as  with  any 
other  agencies  involved,  to  discuss  the 
action  and  opportunities  for  resolving 
any  disagreeq^ents.  If  a  Federal  agency 
decision  is  also  inconsistent  with  a 
Coimcil  recommendation  made 
piusuant  to  section  305(b)(3)  of  the 
Magnuson-Stevens  Act,  the  Council  may 
request  that  the  Assistant  Administrator 
initiate  further  review  of  the  Federal 
agency's  decision  and  involve  the 
Coimcil  in  any  interagency  discussion 
to  resolve  disagreements  with  the 
Federal  agency.  The  Assistant 
Administrator  will  make  every  effort  to 
accommodate  such  a  request.  NMFS 
may  develop  vtrritten  procedures  to 
further  define  such  review  processes. 

(1)  Supplemental  consultation.  A 
Federal  agency  must  reiiutiate 
consultation  with  NMFS  if  the  agency 
substantially  revises  its  plans  for  an 
action  in  a  maimer  that  may  adversely 
affect  EFH  or  if  new  information 


becomes  available  that  affects  the  basis 
for  NMFS  EFH  Conservation 
Reconunendations. 

§600.925    NMFS  EFH  Conservation 
Racommendations  to  Federal  and  state 
agencies. 

(a)  General.  Under  section 
305(b)(4)(A)  of  the  Magnuson-Stevens 
Act,  NMFS  is  required  to  provide  EFH 
Conservation  Recommendations  to 
Federal  and  state  agencies  for  actions 
that  would  adversely  affect  EFH.  NMFS 
will  not  recommend  that  state  or 
Federal  agencies  take  actions  beyond 
their  statutory  authority. 

(b)  Recommendations  to  Federal 
agencies.  For  Federal  actions,  EFH 
Conservation  Recommendations  will  be 
provided  to  Federal  agencies  as  part  of 
EFH  consultations  conducted  pursuant 
to  §  600.920.  If  NMFS  becomes  aware  of 
a  Federal  action  that  would  adversely 
affect  EFH,  but  for  which  a  Federal 
agency  has  not  initiated  an  EFH 
consultation,  NMFS  may  request  that 
the  Federal  agency  initiate  EFH 
consultation,  or  NMFS  will  provide  EFH 
Conservation  Recommendations  based 
on  the  information  available. 

(c)  Recommendations  to  state 
agencies — (1)  Establishment  of 
procedures.  The  Magnuson-Stevens  Act 
does  not  require  state  agencies  to 
consult  with  the  Secretary  regarding 
EFH.  NMFS  will  use  existing 
coordination  procedures  or  establish 
new  procediu^s  to  identify  state  actions 
that  may  adversely  affect  EFH,  and  to 
determine  the  most  appropriate  method 
for  providing  EFH  Conservation 
Recommendations  to  state  agencies. 

(2)  Coordination  with  states  on 
recommendations  to  Federal  agencies. 
When  an  action  that  would  adversely 
affect  EFH  is  authorized,  funded,  or 
undertaken  by  both  Federal  and  state 
agencies,  NMFS  will  provide  the 
appropriate  state  agencies  with  copies  of 
EFH  Conservation  Recommendations 
developed  as  part  of  the  Federal 
consultation  procedures  in  §  600.920. 
NMFS  will  also  seek  agreements  on 
sharing  information  and  copies  of 
recommendations  with  Federal  or  state 
agencies  conducting  similar 
consultation  and  recommendation 
processes  to  ensure  coordination  of  such 
efforts. 

(d)  Coordination  with  Councils. 
NMFS  will  coordinate  with  each 
Coimcil  to  identify  the  types  of  actions 
on  which  Councils  intend  to  comment 
pursuant  to  section  305(b)(3)  of  the 


Magnuson-Stevens  Act.  For  such  actions 
NMFS  will  share  pertinent  information 
with  the  Council,  including  copies  of 
NMFS'  EFH  Conservation 
Recommendations. 

§  600.930    Council  comntents  and 
recommendations  to  Federal  and  state 
agencies. 

Under  section  305(b)(3)  of  the 
Magnuson-Stevens  Act.  Councils  may 
comment  on  and  make 
recommendations  to  the  Secretary  and 
any  Federal  or  state  agency  concerning 
any  activity  or  proposed  activity 
'authorized,  funded,  or  undertaken  by 
the  agency  that,  in  the  view  of  the 
Coimcil,  may  affect  the  habitat, 
including  EFH,  of  a  fishery  resource 
under  its  authority.  Councils  must 
provide  such  comments  and 
recommendations  concerning  any 
activity  that,  in  the  view  of  the  Council, 
is  likely  to  substantially  affect  the 
habitat,  including  EFH,  of  an 
anadromous  fishery  resource  under 
Council  authority. 

(a)  Establishment  of  procedures.  Each 
Council  should  establish  procedures  for 
reviewing  Federal  or  state  actions  that 
may  adversely  affect  the  habitat, 
including  EFH,  of  a  species  under  its 
authority.  Each  Coimcil  may  receive 
information  on  actions  of  concern  by 
methods  such  as  directing  Council  staff 
to  track  proposed  actions, 
recommending  that  the  Council's 
habitat  committee  identify  actions  of 
concern,  or  entering  into  an  agreement 
with  NMFS  to  have  the  appropriate 
Regional 'Administrator  notify  the 
Council  of  actions  of  concern  that 
would  adversely  affect  EFH.  Federal  and 
state  actions  often  follow  specific 
timetables  which  may  not  coincide  with 
Council  meetings.  Therefore,  Councils 
should  consider  establishing 
abbreviated  procedures  for  the 
development  of  Council 
recommendations . 

(b)  Early  involvement.  Councils 
should  provide  comments  and 
recommendations  on  proposed  state  and 
Federal  actions  of  concern  as  early  as 
practicable  in  project  planning  to  ensure 
thorough  consideration  of  Council 
concerns  by  the  action  agency.  Each 
Council  should  provide  NMFS  with 
copies  of  its  comments  and 
recommendations  to  state  and  Federal 
agencies. 

[PR  Doc.  02-885  Filed  1-15-02;  8:45  am) 
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purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  500 
[DoclwtNo.OIN-0401] 

Revision  of  the  Definition  of  the  Term 
"No  Residue" 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  proposing  to 
amend  its  regulations  regarding 
carcinogenic  compounds  used  in  food- 
producing  animals.  Specifically,  FDA  is 
deleting  tihe  operational  definition  of  the 
term  "no  residue"  and  is  making 
conforming  amendments  to  other  parts 
of  these  regulations.  FDA  is  proposing 
these  amendments  in  response  to  a  legal 
opinion  issued  by  the  Department  of 
Justice  (DOJ),  Office  of  Legal  Coimsel, 
which  concluded  that  the  operational 
definition  of  "no  residue"  is  not  legally 
supportable. 

DATES:  Submit  written  or  electronic 
comments  on  the  proposed  rule  by  April 
17, 2002. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD  20852.  Submit 
electronic  comments  to  bttp:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  D.  Brynes,  Center  for  Veterinary 
Medicine  (HFV-151),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-6975. 
SUPPt.EMENTARY  INFORMATION: 

L  Background  \ 

In  the  Federal  Register  of  October  31, 
1985  (50  FR  45530),  FDA  issued  a 
proposed  mle  implementing  the 
diethylstilbestrol  (DES)  proviso  of  the 
Delaney  clause  in  sections  409,  512,  and 
721  of  the  Federal  Food,  Drug,  and 


Cosmetic  Act  (the  act)  (21  U.S.C.  348, 
360b,  and  379e).  The  DES  proviso 
provides  that  we  (FDA)  can  approve  an 
animal  feed  or  color  additive  or  a  new 
animal  drug  that  induces  cancer  if  we 
find  that  "no  residue"  of  such  additive 
or  drug  "will  be  found  (by  methods  of 
examination  prescribed  or  approved  by 
the  Secretary  by  regulations  *  *  *),  in 
any  edible  portion  of  such  animals  after 
slaughter."  See  e.g..  21  U.S.C. 
360b(d)(l)(I).  We  issued  final 
regulations  based  on  the  1985  proposal 
in  the  Federal  Register  of  December  31, 
1987  (52  FR  49572). 

The  final  rule,  which  was  codified  in 
part  500  (21  CFR  part  500)  in  §§  500.80 
to  500.92,  included  an  operational 
definition  of  "no  residue"  in  §  500.84. 
That  definition  provides  that  FDA  will 
consider  that  "no  residue"  of  a 
carcinogenic  compound  remains  in  the 
edible  tissue  of  treated  animals  when 
the  "concentration  of  the  residue  of 
carcinogenic  concern  in  the  total  diet  of 
people  will  not  exceed  So."  Section 
500.82  defines  So  as  "the  concentration 
of  the  test  compoimd  in  the  total  diet  of 
test  animals  that  corresponds  to  a 
maximum  lifetime  risk  of  cancer  in  the 
test  animals  of  1  in  1  million."  Section 
500.82  further  provides  that  FDA  will 
assume  that  the  "So  will  correspond  to 
the  concentration  of  residue  of 
carcinogenic  concern  in  the  total  human 
diet  that  represents  no  significant 
increase  in  the  risk  of  cancer  to  people." 
Therefore,  under  these  regulations,  it  is 
possible  for  a  residue  detected  by  the 
method  approved  by  FDA  to  be 
considered  "no  residue"  if  the 
detectable  residue  is  below  the  level 
that  corresponds  to  a  m^dmum  lifetime 
risk  of  cancer  in  the  test  animals  of  1  in 
1  million  ("insignificant  risk"  or  "no 
significant  risk"  level). 

In  the  final  rule  of  December  31, 1987, 
we  explained  the  rationale  for  this 
operational  definition  of  "no  residue." 
The  preamble  to  the  final  rule  stated: 

Application  of  *  *  *  the  "DES  Proviso," 
hinges  therefore  on  the  finding  of  "no 
residue"  of  the  substance  in  edible  products. 

As  a  practical  matter,  however,  FDA  has 
been  unable  to  conclude  that  no  trace  of  any 
given  substance  will  remain  in  edible 
products.  The  new  procedures,  therefore, 
provide  an  operational  definition  of  "no 
residue."  That  is,  the  procedures  are 
designed  to  permit  the  determination  of  the 
concentration  of  residue  of  a  carcinogenic 
compound  that  presents  an  insignificant  risk 
of  cancer  to  the  consuming  public.  That 
concentration  corresponds  to  a  maximum 


lifetime  risk  of  cancer  to  the  test  animal  on 
the  order  of  1  in  1  million.  Thus,  the 
procedures  provide  for  a  quantitative 
estimation  of  the  risk  of  cancer  presented  by 
the  residues  of  a  carcinogenic  compound 
proposed  for  use  in  food-producing  animals. 
"No  residue"  remains  in  food  products  when 
conditions  of  use,  including  any  required 
preslaughter  withdrawal  period  or  milk 
discard  time,  ensure  that  the  concentration  of 
the  residue  of  carcinogenic  concern  in  the 
total  diet  of  people  will  not  exceed  the 
concentration  that  has  been  determined  to 
present  an  insignificant  risk. 

On  October  13, 1995,  the  DOJ.  Office 
of  Legal  Coimsel,  responding  to 
questions  posed  by  the  Environmental 
Protection  Agency  and  FDA.  issued  a 
legal  opinion  entitled  "The  Food  and 
Drug  Administration's  Discretion  to 
Approve  Methods  of  Detection  and  to 
Define  the  Term  'No  Residue'  Pursuant 
to  the  Federal  Food.  Drug,  and  Cosmetic 
Act"  (DOJ  Opinion  on  FDA 
Implementation  of  the  DES  Proviso) 
(Ref.  1).  Specifically,  the  opinion    . 
addressed  the  following  questions:  (1) 
Whether  the  FDA  has  the  discretion  to 
refuse  to  permit  the  use  of  an  additive 
in  animal  feed  if  the  agency  finds  that 
there  is  no  method  that  can  "reliably 
measiue  and  confirm"  the  presence  of 
residues  of  carcinogenic  concern  at  and 
above  the  "no  residue"  level  for  such 
residues,  (2)  whether  the  FDA  must 
revise  its  regulations  to  adopt  more 
sensitive  methods  when  they  become 
available  once  the  agency  has  approved 
a  method  of  detection,  and  (3)  whether 
the  FDA  has  the  discretion  to  determine 
that  an  edible  tissue  contains  "no 
residue"  when  a  method  of  detection 
reveals  the  presence  of  residues  of 
carcinogenic  concern  that  is  below  the 
"no  significant  risk"  level. 

With  respect  to  the  first  question,  the 
opinion  determined  that  FDA  is  under 
no  obligation  to  approve  at  least  one 
method  for  the  detection  of  a  residue  of 
a  carcinogenic  animal  food  additive  and 
that  it  has  the  discretion  to  refuse  to 
permit  the  use  of  imsatisfactory 
detection  methods.  In  so  concluding, 
the  DOJ  further  stated  that  FDA  may  use 
the  "no  significant  risk"  level  (defined 
in  §  500.84)  as  a  benchmark  for  rejecting 
analytical  methods.  These  conclusions 
are  consistent  with  FDA's  current 
interpretations  of  the  DES  proviso 
regarding  analytical  methods. 

The  second  question  asks  whether 
FDA  must  revise  its  regulations  to  adopt 
the  "best  available"  methods  for  the 
detection  of  carcinogenic  residues  or 
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whether  it  has  discretion  to  continue  to 
accept  results  from  less  sensitive 
methods.  The  DOJ  asserted  that, 
although  one  interpretation  of  the 
proviso  could  allow  the  best  available 
method  approach,  the  statute  does  not 
compel  that  course  of  action.  Thus,  the 
opinion  concluded  that  the  statute  does 
not  require  FDA  to  replace  currently 
approved  methods  with  more  sensitive 
methods  as  they  become  available.  Once 
again,  this  conclusion  agrees  with  the 
position  taken  by  FDA. 

In  considering  the  third  question,  the 
DOJ  reasoned  that  "[gjiving  'no  residue' 
its  ordinary  meaning,  the  detected 
presence  of  any  residue  by  an  approved 
method  would  be  incompatible  with  a 
finding  of  'no  residue.'  and  thus  would 
preclude  a  finding  that  the  [DES] 
proviso  applies."  Furthermore,  the 
opinion  stated  that  "[tlhere  is  nothing 
*  *  *    to  suggest  that  a  finding  of  'no 
residue  '  could  be  based  upon  the 
detected  presence  of  residue,  however 
insignificant  *  *  *." 

DOJ's  conclusion  that  "FDA  may  not 
accept  a  finding  that  residue  is  present, 
but  below  the  'no  significant  risk'  level, 
as  satisfying  the  statutory  requirement 
of  'no  residue.'"  contradicts  FDA's 
present  operational  definition  of  "no 
residue"  issued  in  §  500.84.  Therefore, 
we  are  proposing  amendments  to  the 
regulations  to  make  them  consistent 
with  the  DOJ  legal  opinion. 

n.  Description  of  the  Proposed  Rule 

The  agency  is  proposing  to  revise  the 
regulations  to  delete  the  operational 
definition  of  "no  residue."  Therefore, 
for  a  substance  to  be  approved  under  the 
DES  proviso,  no  residue  can  be 
detectable  by  the  approved  regulatory 
method;  that  is,  any  residue  in  the  target 
tissue  must  be  nondetectable  or  below 
the  limit  of  detection  (LOD)  of  the 
approved  regulatory  method.  Inasmuch 
as:  (1)  The  regulatory  method  ciurently 
is  defined  in  §  500.82  as  the  aggregate  of 
all  experimental  procediues  for 
measuring  and  [emphasis  added] 
confirming  the  presence  of  the  marker 
residue  in  the  target  tissue,  and  (2)  FDA 
must,  for  regulatory  and  scientific 
reasons,  be  capable  of  identifying  the 
detected  residue  vdth  a  high  degree  of 
certainty,  FDA  is  proposing  to  define 
the  LOD.  for  the  purposes  of  this  rule, 
as  the  lowest  concentration  of  analyte 
that  can  be  confirmed  by  the  approved 
regulatory  method. 

The  agency  is  proposing  the  follov\ring 
conditions  that  a  sponsor  of  a 
carcinogenic  compound  must  satisfy 
with  respect  to  the  sponsor's  proposed 
regulatory  method.  First,  the  sponsor 
must  provide  a  method  that  is  at  least 
capable  of  reliably  quantitating  residues 


at  and  above  the  Rm  (the  concentration 
of  marker  residue  that  the  regulatory 
method  must  be  Capable  of  measuring  in 
the  target  tissue),  which  we  will 
continue  to  calculate  in  the  manner 
provided  in  the  current  regulations  in 
§§  500.80  to  500.92.  Therefore.  FDA  will 
use  the  "no  significant  risk"  level 
determined  through  appropriate 
toxicological  testing  as  a  benchmark  for 
assessing  the  acceptability  of  a 
regulatory  method.  Second,  under  the 
proposed  regulations,  a  sponsor  must 
provide  sufficient  data  to  permit  us  to 
estimate  the  LOD  of  the  method  as 
defined  above  and  in  proposed  §  500.82. 
Given  the  first  requirement,  the  LOD 
will  likely  be  below  the  Rn,,  aiid 
consequently,  the  LOD  will  replace  the 
Rm  as  the  "no  residue"  determinant. 

Under  the  proposed  regulations,  we 
have  defined  the  LOD  as  the  lowest 
concentration  of  analyte  that  can  be 
confirmed  by  the  approved  regulatory 
method.  Believing  that  there  are  several 
valid  procedures  to  estimate  the  LOD, 
we  have  chosen  not  to  specify  in  this 
proposed  rule  any  one  specific 
procedure  or  protocol  as  a  standard 
requirement  for  establishing  the  LOD. 
Therefore,  under  the  proposed  rule,  we 
would  consider  and  evaluate  any 
reasonable,  generally  recognized 
procedure  that  is  consistent  with  the 
aims  and  requirements  of  regulatory 
exposure  estimation  and  risk  assessment 
practices  of  FDA. 

m.  Environmental  Impact 

The  agency  has  carefully  considered 
the  potential  environmental  impacts  of 
this  proposed  rule.  The  agency  has. 
determined  under  21  CFR  25.30(h)  that 
this  action  is  of  a  type  that  does  not 
individually  or  cumulatively  have  a 
significant  effect  on  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
environmental  impact  statement  is 
required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
proposed  rule  imder  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Public 
Law  104-121)).  and  tlie  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and    ■ 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety. 


and  other  advantages;  distributive 
impacts;  and  equity). 

The  Regulatory  Flexibility  Act 
requires  agencies  to  examine  regulatory 
alternatives  for  small  entities,  if  the  rule 
may  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104—4)  requires  that  agencies 
prepare  a  written  statement  qf 
anticipated  costs  and  benefits  before 
proposing  any  rule  that  may  result  in  an 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  in  any 
one-year  (adjusted  annually  for 
inflation). 

The  agency  concludes  that  this 
proposed  rule  is  consistent  with  the 
principles  set  forth  in  the  Executive 
order  and  in  these  two  statutes.  The 
agency  expects  only  very  slight,  if  any, 
compliance  costs  to  result  from  the 
proposed  rule.  Companies  have 
requested  approvals  for  carcinogenic 
compounds  under  the  current  regulation 
in  only  a  few  cases  since  it  was 
published  as  a  final  rule  in  1987, 
probably  at  least  in  part  because  of 
concerns  over  public  acceptance  of  such 
products.  We  anticipate  that,  for  the 
same  reasons,  companies  will  rarely 
request  approvals  for  carcinogenic 
compounds  under  a  final  version  of  the 
proposed  rule.  As  a  result,  the  proposed 
rule  is  not  a  significant  regulatory  action 
as  defined  by  the  Executive  order  and  so 
is  not  subject  to  review  under  the 
Executive  order.  Further,  we  certify  that 
the  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Unfunded  Mandates  Reform  Act 
does  not  require  FDA  to  prepare  a 
statement  of  costs  and  benefits  for  the 
proposed  rule,  because  the  proposed 
rule  is  not  expected  to  result  in  any  1- 
year  expenditure  that  would  exceed 
$100  million  adjusted  for  inflation.  The 
current  inflation-adjusted  statutory 
threshold  is  about  $110  million. 

We  are  proposing  to  amend  the 
regulations  regarding  the  carcinogenic 
compounds  used  in  food-producing 
animals  by  deleting  the  operational 
definition  of  "no  residue."  Under  the 
proposed  rule,  for  a  carcinogenic 
compound  to  be  approved,  no  residue  of 
the  compound  can  be  detectable  using 
an  approved  regulatory  method.  Any 
residue  in  the  target  tissue  would  have 
to  be  nondetectable  or  below  the  LOD. 

As  stated  previously,  we  are  making 
this  change  in  response  to  a  DOJ 
opinion  that  the  ciurent  operational 
definition  of  "no  residue"  is  not  legally 
supportable.  The  benefit  of  this  change 
would  be  an  increase  in  the  clarity  of 
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the  current  regulations  concerning 
carcinogenic  compounds  used  in  food- 
producing  animals. 

The  deletion  of  the  definition  is  not 
expected  to  impose  any  measurable 
compliance  costs  on  the  sponsors  of 
compounds  that  are  submitted  to  us  for 
approval  as  new  animal  drugs  or  feed  or 
color  additives.  The  submission  of  data 
to  meet  the  requirements  of  the 
proposed  rule  will  be  in  place  of,  and 
nearly  identical  to,  data  that  were 
submitted  to  meet  the  operational 
definition  of  "no  residue."  We  do  not 
expect  a  noticeable  increase  in  the  level 
of  effort  expended  in  preparing  a 
submission.  To  the  extent  that 
incremental  compliance  costs  exist,  we 
believe  them  to  be  inconsequential.  In 
theory,  another  resxdt  of  this  proposal 
might  be  the  possible  increase  in  the 
withdrawal  period  for  some  number  of 
compounds  submitted  for  approval, 
which  would  represent  some  loss  of 
value  to  the  sponsor.  However,  because 
we  anticipate  very  few  requests  for 
approval  of  new  animal  drug 
applications  or  feed  additives  under  the 
provisions  of  the  proposed  rule,  we 
believe  any  loss  of  value  would  be 
insignificant. 

As  stated  above,  the  Regulatory 
Flexibility  Act  requires  agencies  to 
examine  regulatory  alternatives  for 
small  entities,  if  the  rule  may  have  a 
significant  economic  impact  on  a 
si^stantial  number  of  small  entities. 
Since  we  have  determined  that  the 
possible  compliance  costs  to  any 
sponsor  would  be  extremely  small,  if 
they  occur  at  all,  we  are  certifying  that 
the  proposal  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  No 
further  small  business  analysis  is 
required.  i 

V.  Federalism  ' 

FDA  has  analyzed  this  proposed  rule 
in  accordance  with  the  principles  set 
forth  in  Executive  Order  13132.  FDA 
has  determined  that  the  proposed  rule 
does  not  contain  policies  that  have 
substantial  direct  effects  an  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibiUties  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

VL  Paperwork  Reduction  Act  of  1995 

The  information  collected  in  §  500.88 
has  been  approved  by  the  Office  of 


Management  and  Budget  (0MB)  under 
OMB  control  number  0910-0032.  This 
proposed  rule  amends  §  500.88,  but ' 
does  not  substantively  modify  the 
information  collection.  Therefore, 
clearance  by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  is  not  required. 

Vn.  Ckimments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
regarding  this  proposal  by  April  17, 
2002.  Two  copies  of  any  comments  are 
to  be  submitted,  except  that  individuals 
may  submit  one  copy.  Comments  are  to 
be  identified  with  the  docket  nvunber 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
-  through  Friday. 

Vm.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (address  above) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  U.S.  Department  of  Justice,  "The  Food 
and  Drug  Administration's  Discretion  to 
Approve  Methods  of  Detection  and  to  Define 
the  Term  'No  Residue'  Pursuant  to  the 
Federal  Food,  Drug,  and  Cosmetic  Act: 
Memorandum  Opinion  for  the  Assistant 
Administrator  and  General  Counsel 
Environmental  Protection  Agency  and  the 
General  Counsel  Department  of  Health  and 
Human  Services,"  October  13, 1995. 

List  of  Subjects  in  21  CFR  Part  500 

Animal  drugs.  Animal  feeds,  Cancer, 
Labeling,  Pacl^ging  and  containers, 
Polychlorinated  biphenyls  (PCB's). 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  it  is  proposed  that 
21  CFR  part  500  be  amended  as  follows: 

PART  500— GENERAL 

1.  The  authority  citation  for  21  CFR 
part  500  is  revised  to  read  as  follows: 

Authority:  21  U.S.C.  321,  331,  342,  343, 
348,  351,  352,  353,  360b,  371,  379e. 

§500.80    [Amended] 

2.  Section  500.80  Scope  of  this 
subpart  is  amended  in  paragraph  (a)  by 
removing  the  phrase  "provides  an 
operational  definition  of  no  residue 
and". 

§500.82    [Amended] 

3.  Section  500.82  Definitions  is 
amended  in  paragraph  (b)  by 
alphabetically  adding  "Limit  of 
Detection  (LOD)  means  the  lowest 


concentration  of  analyte  that  can  be 
confirmed  by  the  approved  regulatory 
method.";  by  removing  from  the 
definition  of  "Marker  residue"  the 
phrase  "permitted  concentration"  and 
by  adding  in  its  place  "Sm";  by 
removing  from  the  definition  for 
"Preslaugbter  withdrawal  period  or  milk 
discard  time  "  the  phrase  "for  the 
residue  of  carcinogenic  concern  in  the 
edible  product  to  deplete  to  the 
concentration  that  will  satisfy  the 
operational  definition  of  no  residue" 
and  by  adding  in  its  place  "at  which  no 
residue  is  detectable  in  the  edible  ' 
product  using  the  approved  regulatory 
method  (i.e.,  the  marker  residue  is 
below  the  LOD)";  by  removing  from  the 
definition  of  "Rm"  the  phrase  "in  the 
last  tissue  to  deplete  to  its  permitted 
concentration";  and  by  revising  the 
definition  of  "Sm"  to  read  "S„  means  the 
concentration  of  residue  in  a  specific 
edible  tissue  corresponding  to  a 
maximiui  lifetime  risk  of  cancer  in  the 
test  animals  of  1  in  1  million.". 

4.  Section  500.84  is  amended  by 
revising  the  section  heading,  by  adding 
two  sentences  at  the  end  of  paragraph 
(c)(1),  by  revising  paragraph  (c)(2),  and 
by  adding  paragraph  (c)(3)  to  read  as 
follows: 

§  500.84    Conditions  for  approval  of  ttte 
sponsored  compound. 

ik  »  »  *  *  , 

(c)  *   *   * 

(1)  *  *  *    Because  the  total  diet  is 
not  derived  from  food-producing 
animals,  FDA  will  make  corrections  for 
food  intake.  FDA  will  deisignate  as  Sm 
the  concentration  of  residue  in  a 
specific  edible  tissue  corresponding  to  a 
maximimi  lifetime  risk  of  cancer  in  test 
animals  of  1  in  1  million. 

(2)  From  the  appropriate  residue 
chemistry  data  FDA  will  calculate  the 
Rm  as  described  in  §  500.86(c).  The 
sponsor  must  provide  a  regulatory 
method  in  accordance  with  §  500.88(b). 
FDA  will  calculate  the  LOD  of  the 
method  from  data  submitted  by  the 
sponsor  under  §  500.88.  The  LOD  must 
be  less  than  or  equal  to  Rm. 

(3)  FDA  will  conclude  that  the 
provisions  of  this  subpart  are  satisfied 
when  nO  residue  of  the  compound  is 
detectable  (that  is,  the  marker  residue  is 
below  the  LOD)  using  the  approved 
regulatory  method  under  the  conditions 
of  use  of  the  sponsored  compound, 
including  any  required  preslaughter 
withdrawal  period  or  milk  discard  time. 

5.  Section  500.88  is  revised  to  read  as 
follows: 

§500.88    Regulatory  mettiod. 

(a)  The  sponsor  shall  submit  for   . 
evaluation  and  validation  a  regulatory 
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method  developed  to  monitor 
compliance  with  this  subpart. 

(b)  The  regulatory  method  must  be 
able  to  confirm  the  identity  of  the 
marker  residue  in  the  target  tissue  at  a 
minimum  concentration  corresponding 
to  the  Rm.  FDA  will  determine  die  LOD 
from  the  submitted  analjrtical  method 
validation  data. 

(c)  FDA  will  publish  in  the  Federal 
Register  the  complete  regulatory 
method  for  ascertaining  the  marker 
residue  in  the  target  tissue  in 
accordance  with  the  provisions  of 
sections  409(c)(3)(A),  512(d)(l)(I),  and 
721(b)(5)(B)  of  the  act. 

Dated:  January  3.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-1170  Filed  1-16-02;  8:45  am] 

BILUNG  CODE  4160-01-5 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Parts  1  and  301 
[REG-159079-01] 
RIN  1545-BA38 

Taxpayer  Identification  Number  Rule 
Where  Taxpayer  Claims  Treaty  Rate 
and  Is  Entitled  to  an  Immediate 
Payment 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice.of  proposed  rulemaking 

by  cross-reference  to  temporary 

regulations. 

SUMMARY:  This  document  contains 
proposed  regulations  that  provide 
additional  guidance  needed  to  comply 
with  the  withholding  rules  under 
section  1441  and  conforming  changes  to 
the  regulations  imder  section  6109. 
Specifically,  these  proposed  regulations 
provide  rules  that  facilitate  compliance 
by  withholding  agents  where  foreign 
individuals  who  are  claiming  reduced 
rates  of  withholding  under  an  income 
tax  treaty  receive  an  unexpected 
payment  from  the  withholding  agent, 
yet  do  not  possess  the  required 
indiyidual  taxpayer  identification 
number.  The  text  of  the  temporary 
regulations  on  this  subject  in  this  issue 
of  the  Federal  Register,  also  serves  as 
the  text  of  these  proposed  regulations 
set  forth  in  this  cross-referenced  notice 
of  proposed  rulemaking. 
DATES:  Written  or  electronic  comments 
and  requests  for  a  public  hearing  must 
be  received  by  April  17,  2002.  i 

ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-159079-01),  room 


5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  between  the  hours  of  8  a.m. 
and  5  p.m.  to:  CC:ITA:RU  (REG- 
159079-01),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW,  Washington,  DC. 
Alternatively,  taxpayers  may  submit 
comments  electronically  via  the  Internet 
by  selecting  the  "Tax  Regs"  option  of 
the  IRS  Home  Page  or  by  submitting 
comments  directly  to  the  IRS  internet 
site  at  http://irs.gov/tax_regs/ 
reglist.html. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Jonathan  A.  Sambur  at  (202)  622-3840; 
concerning  submissions.  Donna 
Poindexter,  (202)  622-7180  (not  a  toll- 
free  number). 

SUPPLEMENTARY  INFORMATION: 

Background  and  Explanation  of 
Provisions 

Temporary  regulations  in  the  Rules 
and  Regulations  section  of  this  issue  of 
the  Federal  Register  amend  26  CFR 
parts  1  and  301.  The  temporary 
regulations  provide  rules  that  facilitate 
compliance  by  withholding  agents 
where  foreign  individuals  who  are 
claiming  reduced  rates  of  withholding 
under  an  income  tax  treaty  receive  an 
unexpected  payment  from  the 
withholding  agent,  yet  do  not  possess 
the  required  individual  taxpayer 
identification  niunber.  The  text  of  the 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  the  temporary  regulations  and 
these  proposed  regulations. 

Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  Because  these 
regulations  impose  no  new  collection  of 
information  on  small  entities,  a 
Regulatory  Flexibility  Analysis  imder 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  is  not  required.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Coimsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment    - 
on  its  impact  on  small  business. 


Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (preferably  a  signed  original  and 
eight  (8)  copies)  or  electronically 
generated  comments  that  are  submitted 
timely  to  the  IRS.  The  IRS  and  Treasury 
Department  request  comments  on  the 
clarity  of  the  proposed  rules  and  how 
they  can  be  made  easier  to  understand. 
All  comments  will  be  available  for 
public  inspection  and  copying.  A  public 
hearing  will  be  scheduled  ifrequested 
in  writing  by  any  person  that  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  public  hearing 
will  be  published  in  the  Federal 
Register. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Jonathan  A.  Sambur, 
Office  of  the  Associate  Chief  Counsel 
(International).  However,  other 
persormel  from  the  IRS  and  Treasury 
Department  participated  in  their 
development. 

Listof  Subiects 

26  CFR  Parti  - 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

26  CFR  Part  301 

Administrative  practice  and 
procedure.  Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  parts  1  and  301 
are  proposed  to  be  amended  as  follows: 

PART  1— INCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  continues  to  read  in  part  as 
follows: 

Authority:  26  U.S.C.  7805  *    *   * 

Par.  2.  Section  1.1441-1  is  amended 
as  follows: 

§  1.1441-1    Requirement  for  the  deduction 
and  wittiholding  of  tax  on  peymenti  to 
foreign  persons. 

[The  text  of  the  proposed 
amendments  to  this  section  is  the  same 
as  the  text  of  §  1.1441-lT  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 

Par.  3.  Section  1.1441-6  is  amended 
as  follows: 
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§1.1441-6    Claim  of  reduced  withholding 
under  an  income  tax  treaty. 

[The  text  of  the  proposed 
amendments  to  this  section  is  the  same 
as  the  text  of  §  1.1441-6T  published 
elsewhere  in  this  issue  of  the  Federal 
Register]. 

PART  301—  ADMINISTRATIVE 
PRACTICES  AND  PROCEDURE, 
INCOME  TAXES,  REPORTING  AND 
RECORDKEEPING  REQUIREMENTS 

Par.  4.  The  authority  citation  for  part 
301  continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  I*  * 

Par.  5.  Section  301.6109-1  is 
amended  as  follows: 

§  301 .61 09-1    identifying  numbers. 

[The  text  of  the  proposed 
amendments  to  this  section  is  the  same 
as  the  text  of  §  301.6109-lT  published 
elsewhere  in  this  issue  of  the  Federal 
Register].  ; 

Robert  E.  Wenzel,  ' 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  02-1126  Filed  1-16-02:  8:45  am) 

BRXMG  COOE  M30-01-P 


POSTAL  SERVICE 
39  CFR  Part  111 


Realignment  of  Buffalo  and  Pittsburgh 
Postal  Facilities  for  Depoatt  of  DBMC 
Rate  Standard  Mail  and  Package 
Services  Machinable  Parcels 

AGENCY:  Postal  Service. 
ACnOM:  Proposed  rule. 

SUNMARY:  This  proposed  rule  amends 
the  Domestic  Mail  Manual  (DMM)  to 
realign  permissible  points  for  mailer 
deposit  of  Standard  Mail  machinable 
parcels  and  Package  Services 
machinable  parcels  currently  taken  to 
the  Buffalo,  New  York,  Auxiliary 
Service  Facility  (ASF),  and  claimed  at 
destination  bulk  mail  center  (DBMC) 
rates.  The  proposed  rule  would  require 
such  mail  to  be  taken  to  and  postage 
calculated  from  the  Pittsbmgh  Bulk 
Mail  Center  (BMC)  to  qualify  for  the 
DBMC  rates. 

DATES:  Comments  must  be  received  on 
or  before  February  19,  2002. 
ADDRESSES:  Written  comments  should 
be  mailed  or  delivered  to  Manager,  Mail 
Preparation  and  Standards,  USPS,  1735 
N  Lynn  Street,  Arlington,  VA  22209- 
6038.  Copies  of  all  written  comments 
will  be  available  for  inspection  and 
photocopying  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  in  the 
Library,  Postal  Service  Headquarters, 


475  L'Enfant  Plaza  SW.,  Washington. 
DC  20260-1540. 

FOR  FURTHER  INFORMATION  CONTACT:  OB 
Akinwole,  (703)  292-3643;  or  Cheryl 
Beller  (202)  268-5166. 
SUPPLEMENTARY  INFORMATION: 

Background 

Currently  machinable  and 
nonmachinable  parcels  deposited  at  the 
Buffalo  ASF  are  eligible  for  destination 
bulk  mail  center  (DBMC)  rates  if  the 
applicable  preparation  standards  are 
met  (e.g.,  pieces  are  prepared  in  5-digit 
containers  or  Buffalo  ASF  containers) 
and  the  pieces  deposited  are  addressed 
for  delivery  within  the  ZIP  Code  range 
of  the  Buffalo  ASF  service  area  as 
defmed  in  DMM  E650,  Exhibit  5.1  and 
E751,  Exhibit  1.3.  For  the  DBMC  rates, 
that  service  area  currently  comprises 
destination  3-digit  ZIP  Code  prefixes 
130  through  136  and  140  through  149. 
All  machinable  parcels  and 
nonmachinable  parcels  entered  at  the 
Buffalo  ASF  are  sorted  manually  by  the 
Postal  Service  to  the  first  three  digits  of 
the  delivery  address  ZIP  Codes.  They 
are  then  transported  to  sectional  center 
facilities  (SCFs)  in  Rochester,  Syracuse. 
Elmira.  and  Utica.  At  the  SCFs  the 
parcels  are  sorted  by  5-digit  ZIP  Code  to 
the  associated  delivery  offices  and 
subsequently  transported  to  those 
delivery  offices. 

In  contrast  to  this  manual  operation  in 
Buffalo,  machinable  parcels  entered  at 
the  Pittsburgh  BMC  are  sorted  on  parcel 
sorting  machines  (PSMs)  and  finalized 
to  5-digit  ZIP  Codes  in  the  130-136  and 
140-149  range  in  one  or  two  passes. 
Sorted  parcels  destined  for  the  Buffalo 
ASF  service  area  are  then  transported 
directly  from  the  Pittsburgh  BMC  to  the 
appropriate  SCFs  for  cross  docking  to 
the  delivery  offices  without  further 
sortation  at  the  SCFs.  Approximately  31 
percent  of  the  parcel  volume  now 
handled  by  the  Pittsburgh  BMC  is 
destined  for  the  Buffalo  ASF  service 
area  ZIP  Codes  and,  of  that  volume, 
nearly  90  percent  is  sorted  to  5-digit  ZIP 
Codes  on  the  PSMs. 

The  diversion  of  machinable  parcels 
from  the  Buffalo  ASF  to  the  Pittsburgh 
BMC  is  generally  not  the  result  of 
redirection  of  that  volume  by  the 
Buffalo  ASF.  Almost  since  the  inceptioii 
of  the  DBMC  entry  rate,  most  drop 
shippers  have  deposited  machinable 
parcels  and  some  nonmachinable 
parcels  destined  for  the  Buffalo  ASF 
service  area  at  the  Pittsburgh  BMC, 
either  under  a  1995  Postal  Service 
exception  letter  or  at  the  direction  of  the 
Buffalo  ASF. 

In  order  to  calculate  postage  for  these 
diverted  parcels,  some  mailers 


depositing  machinable  parcels  at  the 
Pittsburgh  BMC  zone  their  mail  itom  the 
Buffalo  ASF,  and  others  zone  their  mail 
from  the  Pittsburgh  BMC.  Since  1993. 
the  Buffalo  ASF  has  received  extremely 
few  drop  shipments  of  machinable 
parcels.  In  fact,  current  records  indicate 
that  more  than  three  years  have  passed 
since  the  Buffalo  ASF  has  received  any 
droo  shipments. 

Officials  at  the  Pittsburgh  BMC 
confirm  that  mailers  are  making 
appointments  and  dropping  machinable 
parcels  destined  for  the  Buffalo  ASF 
service  area  at  the  Pittsburgh  BMC 
rather  than  the  Buffalo  ASF.  This 
arrangement  coincides  with  the  fact  that 
western  New  York  is  not  an  originating 
site  for  parcel  shippers,  and  the  volume 
that  is  destined  for  Buffalo  generally 
originates  outside  the  local  area  by 
mailers  who  are  also  likely  to  have 
parcels  destined  for  the  Pittsburgh  BMC 
service  area. 

Facility  restrictions  at  the  Buffalo  ASF 
also  make  it  desirable  that  the  Postal 
Service  redirect  machinable  parcels 
bom  Buffalo  to  Pittsburgh.  The  Buffalo 
ASF  lacks  sufficient  space  to  handle  a 
large  volume  of  parcels.  Additionally, 
since  it  does  not  have  PSMs  even 
machinable  parcels  must  be  handled  in 
manual  operations. 

Moreover,  if  the  current  parcel 
diversion  were  stopped,  the  cost  to 
process  the  21.5  million  parcels 
annually  that  would  shift  from  the 
Pittsburg  BMC  to  the  Buffalo  ASF 
would  greatly  increase  because 
additional  work  hours  would  be 
required  at  the  downstream  SCFs  within 
the  Buffalo  ASF  to  sort  the  parcels  to  the 
five-digit  delivery  offices.  As  previously 
noted,  these  parcels  are  currently 
finalized  to  5-digits  at  the  Pittsburgh 
BMC.  At  the  same  time,  there  would  be 
no  reduced  transportation  costs  for  the 
Postal  Service  between  Pittsburgh  and 
Buffalo  because  the  volxmie  of  Standard 
Mail,  not  Package  Services  mail, 
primarily  determines  the  number  of 
daily  trips  between  the  two  facilities.  - 

Effective  Date 

The  Postal  Service  is  proposing  that 
the  following  revisions  become  effective 
March  31,  2002.  Mailers  are  permitted 
to  enter  mail  under  the  revised 
standards  immediately  upon 
publication  of  the  final  rule  with 
required  compliance  by  June  1,  2002. 

Proposed  Changes 

Under  the  proposed  realignment,  all 
machinable  parcels  claiming  DBMC 
rates  for  Standard  Mail.  Parcel  Select, 
and  Bound  Printed  Matter  for  ZIP  Codes 
currently  Usted  under  the  Buffalo  ASF 
service  area  in  DMM  L602  would  be 
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entered,  by  mailers,  at  the  Pittsburgh 
BMC.  Machinable  parcels  for  those  ZIP 
Codes  claimed  at  DBMC  rates,  would  be 
sorted  to  the  Pittsburgh  BMC,  rather 
than  the  Buffalo  ASF,  using  DMM 
Labeling  list  L601.  This  processing  is 
currently  done  by  the  Pittsburgh  BMC. 

In  addition,  mailers  would  be 
permitted,  as  an  option,  to  deposit 
nonmachinable  parcels,  at  non  DBMC 
rates,  for  the  Buffalo  ASF  service  area 
ZIP  Codes  listed  in  DMM  labeling  list 
L602  at  the  Pittsburgh  BMC  if  the 
parcels  were  commingled  in  bedloads 
with  the  DBMC  rate  machinable  parcels 
deposited  at  the  Pittsburgh  BMC. 
Mailers  would  continue  to  claim  DBMC 
rates  for  the  following  types  of  mail 
deposited  at  the  Buffalo  ASF  for 
delivery  to  Buffalo  ASF  service  eirea  ZIP 
Codes  as  prescribed  in  DMM  E650. 
Exhibit  5.1  and  E751,  Exhibit  1.3: 

•  Parcel  Post  noimiachinable  parcels 
not  commingled  in  DBMC  bedloads 
with  machinable  parcels. 

•  Parcel  Select  perishables. 

•  Bound  Printed  Matter  flats  and 
irregular  parcels. 

•  Standard  Mail  flats,  irregular 
parcels,  and  letters. 

Under  this  proposal,  Standard  Mail, 
Parcel  Select,  and  Bound  Printed  Matter 
machinable  parcels  sorted  to  5-digit  ZIP 
Codes  within  the  Buffalo  SCF  service 


area,  as  defined  in  DMM  LOOS,  would 
still  be  required  to  be  entered  at  Buffalo 
to  qualify  for  the  DSCF  rate.  Standard 
Mail  machinable  parcels  claimed  at 
DSCF  rates  and  entered  at  Buffalo     • 
would  continue  to  be  eligible  for  a 
parcel  barcode  discount. 

As  part  of  this  proposal,  machinable 
and  nonmachinable  parcels — both 
Parcel  Post  and  Bound  Printed  Matter — 
would  be  zoned  from  the  Pittsburgh 
BMC  using  Postal  Service  zone  chart 
150.  Barcoded  machinable  parcels  for 
the  Buffalo  ASF  service  area  would  also 
be  eligible  for  the  parcel  barcode 
discount  when  entered  at  the  Pittsburgh 
BMC.  The  Postal  Service  believes  that 
this  realignment  of  ZIP  Codes  for  DBMC 
rate  eligibility  between  the  Pittsburgh 
BMC  and  the  Buffalo  ASF  will  provide 
consistent  customer  service  and 
promote  the  most  efficient  and  cost- 
effective  method  for  processing 
machinable  parcels  for  mailers  and  for 
the  Postal  Service. 

The  Postal  Service  also  believes  that 
this  proposal  will  eliminate  any 
confusion  concerning  the  applicable 
standards  for  the  deposit  of  DBMC 
machinable  parcels  in  the  affected 
service  areas. 


List  of  Subiects  in  39  CFR  Fart  111 

Administrative  Practice  and 
Procedure,  Postal  Service. 

PART  111— [AMENDED] 

.    1.  The  authority  citation  for  39  CFR 
part  111  continues  to  read  as  follows: 

Authority:  5  U.S.C.  552(a);  39  U.S.C.  101. 
401,  403.  404,  3001-3011,  3201-3219,  3403- 
3406.3621.3626.5001. 

2.  Amend  Domestic  Mail  Manual 
(DMM)  modules  E  and  L  as  follows: 

Domestic  Mail  Manual  (DMM) 


E    EUGIBIUTY 

***** 

E600    Standard  Mail 

***** 

E650    Destination  Entry 

***** 

5.0  DBMC  DISCOUNT 

5.1  Definition 

(Amend  Exhibit  5.1  by  showing 
realignment  of  eligible  destination  ZIP 
Codes  for  machinable  parcels  for  the 
Buffalo  ASF  and  Pittsburgh  BMC  entry 
facilities  to  read  as  follows:] 


Eligible  destination  ZIP  Codes 


Entry  facility 


130-136,  140-149  [Except  nriachinable  parcels] ASF  BUFFALO  NY  140. 

150-168,  260-266,  439-447  [Except  machinable  parcels]  BMCPITTSBURGH  PA  15195 

130-136,   140-168,  260-266,  439-447  [l\^achinat)le  parcels  only  or  machinable  parcels  combined  with  BMC  PITTSBURGH  PA  15195. 
t>edloaded  nonmachinable  parcels].                                                                                    • 


5.5    Additional  Standards  for 
Machinable  Parcek 

[Amend  5.5a  by  adding  the  phrase 
"except  as  shown  in  Exhibit  5.1"  to  the 
second  sentence  to  explain  when 
sortation  of  parcels  to  ASFs  is  optional 
to  read  as  follows:] 
***** 

a.  Destination  BMC/ ASF  Containers. 
Machinable  parcels  palletized  under 
M045  or  sacked  under  M610  may  be 
sorted  to  destination  BMCs  under  L601 
or  to  destination  BMCs  and  ASFs  imder 
L601  and  L602.  When  machinable 


parcels  are  sorted  to  both  destination 
BMCs  and  ASFs  under  L601  and  L602, 
they  qualify  for  DBMC  rates  under  5.2. 
Except  as  provided  in  Exhibit  5.1, 
sortation  of  machinable  parcels  to  ASFs 
is  optional  but  is  required  for  the  ASF 
mail  to  be  eligible  for  DBMC  rates. 


E700    Package  Services 

*        *        *        *        * 

E750    Destination  Entry 
E751    Parcel  Select 


1.0    BASIC  STANDARDS 


1.3    Definition 

[Amend  Item  and  Exhibit  1.3  by 
showing  realignment  of  eligible 
destination  ZW  Codes  for  machinable 
parcels  for  the  Buffalo  ASF  and 
Pittsburgh  BMC  entry  facilities  to  read 
as  follows:] 
***** 

b.  Except  as  provided  in  Exhibit  1.3, 
pieces  deposited  at  each  BMC  or  ASF 
must  be  addressed  for  delivery  within 
the  ZIP  Code  range  of  that  facility. 
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Eligible  destination  ZIP  Codes 


Entry 


130-136.  140-149  [Except  machinable  parcels] SScPITTSBURGH  PA°15195 

150-168.  260-266,  439-M7  [Except  machinable  parcels] ^.-^ ::::,    ;«„V«„^ "  wit*;  rKp  F^JSburGH  PA  15^^^^^ 

130-136,  140-168,  260-266,  439-^*47  [Machinable  parcels  only  or  machinable  parcels  combined  with  bmc  Pli  ibUUMUM  ka  laiao. 

bedloaded  nonmachinable  parcels]. 


E752    Bound  Printed  Matter 


2.0    Destination  Bulk  Mail  Center 
(DBMC)  Rates 

***** 

2.3    Presorted  Machinable  Parcels 

(Amend  2.3  by  adding  the  phrase 
"except  as  shown  in  Exhibit  E751.1.3" 
to  the  third  sentence  to  read  as  follows:] 

Presorted  machinable  parcels  in  sacks 
or  on  pallets  at  all  sort  levels  may  claim 
DBMC  rates.  Machinable  parcels 
palletized  under  M045  or  sacked  under 
M722  may  be  sorted  to  destination 
BMCs  under  L601  or  to  destination 
BMCs  and  ASFs  under  L601  and  L602. 
Except  as  provided  in  Exhibit  E751.1.3, 
sortation  of  machinable  parcels  to  ASFs 
is  optional  but  is  required  for  the  ASF 
mail  to  be  eligible  for  DBMC  rates.  *  * 


L    Labeling  Lists 


L600    Standard  Mail  and  Package 
Services  i 

L601    BMCs 

[Amend  L601  by  revising  items  to 
read  as  follows:] 

*  •      *        *        *        * 

a.  Standard  Mail  machinable  parcels 
except  ASF  mail  (other  than  mail  for  the 
Buffalo  ASF  service  area)  prepared  and 
claimed  at  DBMC  rates.  Machinable 
parcels  for  the  Buffalo  ASF  service  area 
prepared'and  claimed  at  DBMC  rates 
must  be  sorted  to  the  Pittsbxugh  BMC. 

*  *        •        *  .      ♦ 

c.  Bound  Printed  Matter  machinable 
parcels  except  ASF  mail  (other  than 
mail  for  the  Buffalo  ASF  service  area) 
prepared  and  claimed  at  DBMC  rates. 
Machinable  parcels  for  the  Buffalo  ASF 
service  area  prepared  and  claimed  at 
DBMC  rates  must  be  sorted  to  the 
Pittsburgh  BMC. 

*  ****■ 

e.  Parcel  Post  except  for  ASF  mail 
(oth»  than  mail  for  the  Buffdo  ASF 


service  area)  prepared  and  claimed  at 
DBMC  rates  and  nonmachinable  BMC 
Presort  or  OBMC  Presort  rate  mail. 
Machinable  parcels  for  the  Buffalo  ASF 
service  area  prepared  and  claimed  at 
DBMC  rates  must  be  sorted  to  the 
Pittsburgh  BMC.  Noiunachinable  parcels 
for  the  Buffalo  ASF  service  area  claimed 
at  DBMC  rates  may  be  sorted  to  the 
Pittsburgh  BMC  if  bedloaded  and 
presented  with  machinable  parcels. 
***** 

L602    ASFs 

[Amend  L602  by  revising  L602a, 
L602C.  and  L602e  to  read  as  follows:) 

L602  defines  the  service  area  by 
individual  3-digit  ZIP  Code  prefix  for 
Standard  Mail  and  Package  Services 
mail  that  must  be  sorted  to  ASFs. 

Use  this  list  for: 

a.  Standard  Mail  machinable  parcels 
if  ASF  mail  (other  than  mail  for  the 
Buffalo  ASF  service  area)  is  prepared 
and  claimed  at  DBMC  rates.  Machinable 
parcels  for  the  Buffalo  ASF  service  area 
prepared  and  claimed  at  DBMC  rates 
must  be  sorted  to  the  Pittsburgh  BMC 
imderLaol. 
***** 

c.  Bound  Printed  Matter  machinable 
parcels  if  ASF  mail  (other  than  mail  for 
the  Buffalo  ASF  service  area)  is 
prepared  and  claimed  at  DBMC  rates. 
Machinable  parcels  for  the  Buf^o  ASF 
service  area  prepared  and  claimed  at 
DBMC  rates  must  be  sorted  to  the 
Pittsburgh  BMC  imder  L601. 
***** 

e.  Parcel  Post  machinable  parcels  if 
ASF  mail  (other  than  mail  for  the 
Buffalo  ASF  service  area)  is  prepared 
and  claimed  at  DBMC  rates.  Machinable 
parcels  for  the  Buffalo  ASF  service  area 
prepared  and  claimed  at  DBMC  rates 
must  be  sorted  to  the  Pittsburgh  BMC 
under  L601.  Nonmachinable  parcels  for 
the  Buffalo  ASF  service  area  claimed  at 
DBMC  rates  may  be  sorted  to  the 
Pittsbiugh  BMC  under  L601  if 
bedloaded  and  presented  with 
machinable  parcels. 


An  appropriate  amendment  to  39  CFR 
part  111.3  to  reflect  these  changes  will 
be  published  if  the  proposal  is  adopted. 

Stanley  F.  Mires, 

Chief  Counsel,  Legislative. 

[PR  Doc.  02-1272  Filed  1-16-02;  8:45  am] 

BILUNC  CODE  7710-12-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 

[FRL-7129-6] 

Approval  of  Section  112(1)  Authority  for 
Hazardous  Air  Pollutants;  Equivalency 
liy  Permit  Provisions;  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  From  the  Pulp  and  Paper 
Industry;  State  of  Maine 

AGENCY:  Environmental  Protection 
Agency  (EPA).  • 

ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  a  delegation  request  submitted 
by  the  State  of  Maine.  Pm^uant  to 
section  112(1)  of  the  Clean  Air  Act 
(CAA),  Maine  Department  of 
Environmental  Protection  (ME  DEP) 
requested  approval  to  implement  and 
enforce  State  permit  terms  and 
conditions  that  substitute  for  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  from  the  Pulp 
and  Paper  Industry.  EPA  is  proposing  to 
grant  ME  DEP  the  authority  to 
implement  and  enforce  alternative 
requirements  in  the  form  of  title  V 
permit  terms  and  conditions  after  EPA 
has  approved  the  state's  alternative 
requirements.  This  action  is  being  taken 
under  the  Clean  Air  Act. 
DATES:  Written  comments  must  be 
received  by  February  7,  2002. 
ADDRESSES:  Comments  should  be 
addressed  to:  Steven  Rapp,  Manager,  Air 
Permits  Program  Unit,  Office  of 
Ecosystem  Protection  (mail  code  CAP), 
U.S.  Environmental  Protection  Agency, 
EPA-New  England,  One  Congress  Street, 
Suite  1100,  Boston,  MA  02114-2023. 
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Copies  of  the  submitted  request  are 
available  for  public  inspection  at  EPA's 
Region  I  office  during  normal  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT:  Ian 
D.  Cohen,  Office  of  Ecosystem 
Protection,  U.S.  Environmental 
Protection  Agency,  EPA-New  England, 
One  Congress  Street,  Suite  1100,  Boston, 
MA  02114-2023,  Telephone:  (617)  918- 
1655. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  15, 1998,  the  Enviromnental 
Protection  Agency  (EPA)  promulgated 
the  National  Emission  Standards  for 
Hazardous  Air  Pollutants  from  the  Pulp 
and  Paper  Industry  (see  63  FR  18617), 
which  has  been  codified  in  40  CFR  part 
63,  subpart  S,  "National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  the  Pulp  and  Paper  Industry" 
(Pulp  and  Paper  MACT  I).  On  July  16, 
1999,  EPA  delegated  its  authority  to 
implement  and  enforce  40  CFR  part  63, 
subpart  S,  the  Pulp  and  Paper  MACT 
Standard,  to  ME  DEP.  Lincoln  Pulp  and 
Paper  Company  of  Lincoln,  NJaine 
(Lincoln  Pulp  and  Paper),  is  one  of 
several  soiuces  in  Maine  currently 
subject  to  subpart  S. 

On  September  25,  2001 ,  ME  DEP 
requested  delegation  of  subpart  S  under 
§  63.94  for  Lincoln  Pulp  and  Paper.  EPA 
received  the  request  on  October  5,  2001. 
ME  DEP  requested  to  implement  and 
enforce  approved  alternative  title  V 
permit  terms  and  conditions  in  place  of 
the  otherwise  applicable  requirements 
of  subpart  S  for  Lincoln  Pulp  and  Paper 
under  the  process  outlined  in  40  CFR 
63.94.  ME  DEP  will  continue  to 
implement  and  enforce  subpart  S 
without  changes  for  the  remainder  of 
sources  in  Maine  subject  to  subpart  S. 
As  part  of  its  request  to  implement  and 
enforce  approved  alternative  title  V 
permit  terms  and  conditions  in  place  of 
the  otherwise  applicable  federal  section 
112  standards,  ME  DEP  also  requested 
approval  of  its  demonstration  that  ME 
DEP  has  adequate  authorities  and 
resources  to  implement  and  enforce  all 
Clean  Air  Act  (CAA)  section  112 
programs  and  rules.  The  purpose  of  this 
demonstration  is  to  streamline  the 
approval  process  for  future  CAA  section 
112(1)  applications. 

Under  CAA  section  112(1),  EPA  may 
approve  state  or  local  rules  or  programs 
to  be  implemented  and  enforced  in 
place  of  certain  otherwise  applicable 
CAA  section  112  federal  rules,  emission 
standards,  or  requirements.  The  federal 
regulations  governing  EPA's  approval  of 
state  and  local  rules  or  programs  und«' 
section  112(1)  are  located  at  40  CFR  part 


63.  subpart  E  (see  65  FR  55810,  dated 
September  14,  2000).  Under  these 
regulations,  a  local  air  pollution  control 
agency  has  the  option  to  request  EPA's 
approval  to  substitute  alternative 
requirements  and  authorities  that  take 
the  form  of  permit  terms  and  conditions 
instead  of  source  category-specific 
regulations.  This  option  is  referred  to  as 
the  equivalency  by  permit  (EBP)  option. 
To  receive  EPA  approval  using  this 
option,  the  requirements  of  40  CFR 
63.91  and  63.94  must  be  met. 

The  EBP  process  comprises  three 
steps.  The  first  step  (see  40  CFR  63.94(a) 
and  (b))  is  the  "up-front  approval"  of 
the  state  EBP  program.  The  second  step 
(see  40  CFR  63.94(c)  and  (d))  is  EPA 
review  and  approval  of  the  state 
alternative  section  112  requirements  in 
the  form  of  pre-draft  permit  terms  and 
conditions.  The  third  step  (see  40  CFR 
63.94(e))  is  incorporation  of  the 
approved  pre-draft  permit  terms  and 
conditions  into  specific  title  V  permit 
and  the  title  V  permit  issuance  process 
itself.  The  final  approval  of  the  state 
alternative  requirements  that  substitute 
for  the  federal  standard  does  not  occur 
for  purposes  of  the  Act,  section 
112(1)(5),  until  the  completion  of  step 
three. 

The  purpose  of  step  one,  the  "up-front 
approval"  of  the  EBP  program,  is  three 
fold:  (1)  It  ensures  that  ME  DEP  meets 
the  §  63.91(b)  criteria  for  up-front 
approval  conunon  to  all  approval 
options;  (2)  it  provides  a  legal 
foundation  for  ME  DEP  to  replace  the 
otherwise  applicable  federal  section  112 
requirements  with  alternative,  federally 
enforceable  requirements  that  will  be 
reflected  in  final  title  V  permit  terms 
and  conditions;  and  (3)  it  delineates  the 
specific  sources  and  federal  emission 
standards  for  which  ME  DEP  will  be 
accepting  delegation  under  the  EBP   ~ 
option. 

Under  §§  63.91  and  63.94(b),  ME's 
request  for  approval  is  required  to 
include  the  identification  of  the  sources 
and  the  source  categories  for  which  the 
state  is  seeking  authority  to  implement 
and  enforce  alternative  requirements,  as 
well  as  a  one  time  demonstration  that 
the  State  has  an  approved  title  V 
operating  permit  program  that  permits 
the  affected  sources.  EPA's  review  of  the 
request  for  approval  of  ME  DEP's  EBP 
program  for  subpart  S  indicates  that  this 
request  meets  all  the  requirements 
necessary  to  qualify  for  approval  under 
CAA  section  112(1)  and  40  CFR  63.91 
and  63.94.  EPA  is  proposing  to  approve 
ME  DEP's  request  to  implement  and 
enforce  alternative  requirements  in  the 
form  of  tide  V  permit  terms  and 
conditions  for  Lincoln  Pulp  and  Paper 
for  subpart  S.  The  requirement 


applicable  to  the  source  and  the 
"applicable  requirement"  for  title  V 
purposes  remains  the  federal  section 
112  requirement  until  EPA  has 
approved  the  alternative  permit  terms 
and  conditions  and  the  final  tide  V 
permit  is  issued. 

n.  Proposed  Action 

EPA  is  proposing  to  approve  ME 
DEP's  request  to  implement  and  enforce 
alternative  requirements  in  the  form  of 
title  V  permit  terms  and  conditions  for 
Lincoln  Pulp  and  Paper  for  subpart  S. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  proposal  or 
on  other  relevant  matters.  These 
comments  will  be  considered  before 
EPA  takes  final  action.  Interested  parties 
may  participate  in  the  federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  New 
England  Regional  Office  listed  in  the 
ADDRESSES  section  of  this  action. 

m.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866.  entitled 
"Regulatory  Planning  and  Review." 
This  rule  is  not  subject  to  Executive 
Order  13045.  entitled.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks."  because  it  is 
not  an  "economically  significant"  action 
under  Executive  Order  12866. 

B.  Executive  Order  13175 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  Novemlier  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  federal 
govenunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes." 

EPA  has  concluded  that  this  proposed 
rule  may  have  tribal  implications. 
Lincoln  Pulp  and  Paper  is  located  near 
the  Penobscot  Nation.  However,  it  will 
neither  impose  substantial  direct 
compliance  costs  on  tribal  governments, 
nor  preempt  tribal  law.  Thus,  the 
requirements  of  sections  5(b)  and  5(c)  of 
the  Executive  Order  do  not  apply  to  this 
rule. 

Consistent  with  EPA  policy.  EPA 
nonetheless  consulted  with 
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representatives  early  in  the  process  of 
developing  this  regulation  to  permit 
them  to  have  meaningful  and  timely 
input  into  its  development.  EPA  has 
discussed  this  with  representatives  of 
the  Penobscot  hidian  Tribe.  EPA  has 
agreed  to  work  with  the  State,  the  Tribe, 
and  the  company  to  ensure  that 
whatever  alternative  EPA  approves  will 
have  no  discernible  environmental 
effect  on  the  Tribe.  We  are  conducting 
ongoing  consultation  with  the 
Penobscot  Nation  on  this  request  by  the 
State  of  Maine  and  have  explained  that 
while  this  action  gives  Maine  flexibility, 
it  does  not  increase  its  authority.  This 
federal  action  will  allow  the  State  of 
Maine  to  implement  equivalent 
alternative  permit  requirements  to 
replace  pre-existing  requirements  under 
federal  law. 

In  the  spirit  of  Executive  Order  13175, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  from  tribal 
officials. 

C.  Executive  Order  13132    | 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensiue 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132.  This  action  will 
simply  allow  Maine  to  implement 
equivalent  alternative  requirements  to 
replace  a  federal  standard,  and  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  proposed  rule. 

D.  Executive  Order  13211    I 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 


Fit  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  conunent 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  entities  with  jiuisdiction 
over  populations  of  less  than  50,000. 
This  proposed  nile  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
approvals  under  40  CFR  63.94  do  not 
create  any  new  requirements  but  will 
simply  allow  the  state  to  implement  and 
enforce  permit  terms  in  place  of  federal 
requirements  that  the  EPA  is  already 
imposing.  Therefore,  because  this 
proposed  approval  does  not  create  any 
new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed' 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  govenunents  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  proposed  does  not  include  a 
federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  federal  action  will 
allow  Maine  to  implement  equivalent 
alternative  requirements  to  replace  pre- 
existing requirements  imder  federal  law, 
and  will  impose  no  new  requirements. 


Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  does  not  apply 
because  this  action  is  not  a  rule,  for 
purposes  of  5  U.S.C.  804(3). 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methofls,  sampling  procediues,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
action  does  not  involved  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  volimtary 
consensus  standards. 

List  of  Sitbiects  in  40  CFR  Part  63 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Hazardous 
substances.  Intergovernmental  relations, . 
Reporting  and  recordkeeping 
requirements. 

Authority:  Ttiis  action  is  issued  under  the 
9uthority  of  section  112  of  the  Clean  Air  Act, 
as  amended.  42  U.S.C.  7412. 

Dated:  January  10,  2002. 
Robert  W.  Varney, 

Regional  Administrator,  EPA-New England. 

EPA  is  proposing  to  amend  Title  40, 
chapter  I,  part  63  of  the  Code  of  Federal 
Regulations  as  follows: 

PART63-1AMENDED] 

1.  The  authority  citation  for  part  63 
continues  ta  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 
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Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

2.  Section  63.99  is  amended  by 
adding  paragraph  {a)(20)  to  read  as 
follows: 

§  63.99    Delegated  Federal  authorities. 

(a)*  *  * 

(20)  Maine. 

(i)  (Reserved]. 

(ii)  Maine  Department  of 
Environmental  Services  (ME  DEP)  may 
implement  and  enforce  alternative 
requirements  in  the  form  of  title  V 
permit  terms  and  conditions  for  Lincoln 
Pulp  and  Paper,  located  in  Lincoln. 
Maine,  for  subpart  S-National  Emission 
Standards  for  Hazardous  Air  Pollutants 
from  the  Pulp  and  Paper  Industry.  This 
action  is  contingent  upon  ME  DEP 
including,  in  title  V  permits,  terms  and 
conditions  that  are  no  less  stringent 
than  the  Federal  standard  and  have  been 
approved  by  EPA.  In  addition,  the 
requirement  applicable  to  the  source 
remains  the  Federal  section  112 
requirement  until  EPA  has  approved  the 
alternative  permit  terms  and  conditions 
and  the  final  title  V  permit  is  issued. 
***** 

|FR  Doc.  02-1244  Filed  1-16-02;  8:45  am] 

BILUNG  CODE  6S60-S0-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301210;  FRL-6818-21 
RIN  207&-AC18 

Sodium  Starch  Glycolate;  Proposed 
Exemption  From  the  Requirement  of.  a 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  This  document  proposes  to 
establish. an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  sodium  starch  glycolate  when  used  as 
an  inert  ingredient  (disintegrant)  in 
granular  or  tableted  pesticide  products, 
in  or  on  growing  crops,  when  applied  to 
raw  agricultural  conunodities  after 
harvest,  or  to  animals  imder  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996. 

DATES:  Comments,  identified  by  docket 
control  niunber  OPP-301210,  must  be 
received  on  or  before  March  18,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 


person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-301210  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kathryn  Boyle,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460;  telephone 
number:  703-305-6304;  e-mail  address: 
boyle.kathryn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiual  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS  Codes 

Examples  of  Po- 
tentially Affected 
Entities 

Industry 

« 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manu- 
facturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  thi»  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  1  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — ^Environmental 


Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access  the 
OPPTS  Harmonized  Guidelines 
referenced  in  this  document,  go  directly 
to  the  guidelines  at  http://www.epa.gov/ 
opptsfrs/home/guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this' 
action  under  docket  control  number 
OPP-301210.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.ll9.  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy..  Arlington.  VA,  from  8:30 
a.m.  to  4  p.m..  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  bPP-301 210  in  the 
subject  line  on  the  first  page  of  your 
response. 

1.  Bvmail.  Submit  your  comments  to: 
Public  Information  and  Records 
IntegritA'  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP).  Environmental 
Protection  Agency.  Rm.  119.  Crystal 
Mall  #2.  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  The  PIRiB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
yoiu  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described  in 
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this  unit.  Do  not  submit  any  information 
,  electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  use 
of  special  characters  and  any  form  of 
..encryption.  Comments  and  data  will 
also  be  accepted  on  standard  disks  in 
WordPerfect  6.1/8.0  or  ASQI  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-301210.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
docimient  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediu«s  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  pubhc 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  MFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  fijid  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  bow  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
dociunent. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 


n.  Background  and  Statutory  Findings 

In  a  letter  to  the  Agency  dated  June 
28, 1994,  Generichem  Corp,  now  located 
at  755  Union  Boulevard  in  Totowa,  NJ 
07511-0457  requested  that  40  CFR 
1 80. 1 001  (c)  and  (e) ,  be  amended  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  sodium  starch  glycolate.  The  action 
was  assigned  pesticide  petition  (PP) 
niunber  5E4433.  Neither  a  Proposed 
Rule  nor  a  Notice  of  Filing  has  been 
previously  published  for  PP  5E4433. 
After  consideration  of  the  petition,  EPA 
is  proposing  to  establish  an  exemption 
from  the  requirement  of  a  tolerance  for 
residues  of  sodium  starch  glycolate. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  estabhsh  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A){ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiu«  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposing  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  resiilt  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  frtim  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposiire  to  the  pesticide  through  food, 
drinking  water,  and  through  other 
exposiu-es  that  occur  as  a  residt  of 
pesticide  use  in  residential  settings. 

m.  Inert  Ingredient  Definition 

Inert  ingredients  are  all  ingredients 
that  are  not  active  ingredients  as  defined 
in  40  CFR  153.125  and  include,  but  are 
not  limited  to,  the  following  types  of 
ingredients  (except  when  they  have  a 
pesticidal  efficacy  of  their  own): 
Solvents  such  as  alcohols  and 
hydrocarbons;  surfactants  such  as 
polyoxyethylene  polymers  and  fatty 
acids;  carriers  such  as  clay  and 
diatomaceous  earth;  thickeners  such  as 
carrageenan  and  modified  cellulose; 
wetting,  spreading,  and  dispersing 
agents;  propellants  in  aerosol 
dispensers;  microencapsulating  agents; 


and  emulsifiers.  The  term  "inert"  is  not 
intended  to  imply  nontoxicity;  the 
ingredient  may  or  may  not  be 
chemically  active.  Generally,  EPA  has 
exempted  inert  ingredients  from  the 
requirement  of  a  tolerance  based  on  the 
low  toxicity  of  the  individual  inert 
ingredients. 

IV.  Toxicoiogical  Profile 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The 
nature  of  the  toxic  effects  caused  by 
sodiiun  starch  glycolate  (CAS  Reg-  No. 
9063-38-1)  are  discussed  in  this 
unit.Sodium  starch  glycolate  is 
manufactured  from  potato  starch.  It  is 
produced  by  crossing-linking  and 
carboxymethylation  of  the  potato  starch. 
Sodium  starch  glycolate  is  a  poljrmer 
which  has  a  molecular  weight  of 
approximately  2  million  daJtons. 

A.  Medical  Uses 

Sodium  starch  glycolate  has  been- 
approved  for  use  by  the  Food  and  Drug 
Administration  (FDA)  as  a  disintegrant 
in  both  prescription  and  over-the- 
counter  drug  products.  In  addition  to 
these  uses,  sodium  starch  glycolate  is 
also  often  used  as  a  disintegrant  in  a 
mmiber  of  dietary  supplements. 
Typically,  sodium  starch  glycolate  is 
incorporated  into  oral  dosage  forms  of 
drugs  {e.g.,  tablets)  at  levels  up  to  8%  by 
weight.  When  the  tablet  is  ingested,  the 
sodium  starch  glycolate  readily  absorbs 
many  times  its  weight  in  water, 
resulting  in  swelling  which  leads  to  the 
disintegration  and  enhanced  dissolution 
of  the  tablet. 

B.  SAR  (Structure  Activity  Relationship) 
Assessment 

Sodium  starch  glycolate  is  an  inert 
ingredient.  To  the  best  of  the  Agency's 
knowledge  sodiiun  starch  glycolate  has 
no  active  ingredient  properties.  Toxicity 
was  assessed  by  a  process  called 
structure  activity  relationship  (SAR).  In 
this  process,  the  chemical's  structural 
similarity  to  other  chemicals  (for  which 
data  are  available)  is  used  to  determine 
toxicity.  For  human  health,  this  process, 
can  be  used  to  assess  absorption  and 
metabolism,  mutagenicity, 
carcinogenicity,  developmental  and 
reproductive  effects,  neurotoxicity, 
systemic  effects,  immunotoxicity,  and 
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sensitization  and  irritation.  This  is  a 
qualitative  assessment  using  terms  such 
as  good,  not  likely,  poor,  moderate,  or 
hi^. 

For  sodium  starch  glycolate  the  SAR 
assessment  determined  that  the 
chemical  was  not  structurally  related  to 
any  known  carcinogens  or 
developmental/reproductive  toxicants. 
The  following  hiunan  exposures  were 
examined  as  part  of  the  analysis: 
Inhalation,  dermal,  exposures  to  the 
eyes,  and  drinking  water.  Absorption 
was  expected  to  be  nil  for  all  routes  of 
exposure  based  on  the  high  molecular 
weight.  Digestion  in  the  gastrointestinal 
tract  is  possible,  but  the  amounts  that 
coiUd  be  absorbed  would  be  extremely 
small.  The  only  health  concern  was  for 
inhalation  of  respirable  particles  (less 
than  10  microns).  Since  sodium  starch 
glycolate  will  absorb  many  times  its 
own  weight  in  water  and  swell  (in 
volume),  inhalation  of  respirable 
particles  can  lead  to  lung  effects.  Thus, 
there  is  a  moderate  concern  for 
inhalation  of  respirable  particles  only. 
For  all  other  routes  of  exposure,  concern 
is  low. 

C.  Rat  Feeding  Study 

This  21-day  rat  feeding  study  was 
conducted  using  a  modified  starch 
compound  that  is  very  similar  to 
sodiimi  starch  glycolate.  It  was 
performed  by  the  Central  Institute  for 
Nutrition  and  Food  Research  (referred  to 
as  TNO)  in  1963.  The  Agency  has  not 
reviewed  this  study.  Rats  were  fed  diets 
that  contained  60%  wheat  starch 
(conti-ol),  20%,  40%,  or  60%  of  the 
modified  starch.  The  institute 
summarized  the  study  as  follows:  It 
"appears  that  good  growth  occurred  on 
rations  with  20%  modified  starch, 
although  slight  loss  of  hair  was 
observed;  40%  modified  starch 
supported  good  growth,  but  caused  loss 
of  hair  and  slight  diarrhea;  60% 
modified  stani  caused  slight  growth 
retardation,  moderate  diarrhea  and  loss 
of  hair  and  distinctiy  increased  water 

intake." 

In  1993,  in  correspondence  dated  Jvdy 
29,  TNO  discussed  the  1963  21-day  rat 
feeding  study.  The  reviewer  indicated 
sodiiun  starch  glycolate  would  be  well- 
tolerated  at  a  level  of  5%  which  would 
correspond  to  a  daily  intake  of  about  5 
g/kg  body  weight. 

D.  Information  from  the  Internet 

To  ascertain  whether  additional 
information  on  sodium  starch  glycolate 
were  available,  the  Agency  also 
searched  the  Tox  Net  website  at  the 
National  Library  of  Medicine  {http:// 
www.toxnet.nlm.nih.gov).  The  internet 
site  did  not  contain  any  information  on 


sodiimi  starch  glycolate  by  name  or  CAS 
Reg.  No. 

V.  Exposure  Assessment 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  EPA  to 
consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  ground  water  or 
surface  water  and  exposiue  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

EPA  establishes  exemptions  from  the 
requirement  of  a  tolerance  only  in  those 
cases  where  it  can  be  clearly 
demonstrated  that  the  risks  from 
aggregate  exposure  to  pesticide 
chemical  residues  under  reasonably 
foreseeable  circumstances  will  pose  no 
appreciable  risks  to  human  health.  In 
order  to  determine  the  risks  from 
aggregate  exposure  to  pesticide  inert 
ingredients,  the  Agency  considers  the 
toxicity  of  the  inert  in  conjunction  with 
possible  exposure  to  residues  of  the 
inert  ingredient  through  food,  drinking 
water,  and  through  other  exposures  that 
occiu  as  a  result  of  pesticide  use  in 
residential  settings.  If  EPA  is  able  to 
determine  that  a  finite  tolerance  is  not 
necessary  to  ensure  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
inert  ingredient,  an  exemption  from  the 
requirement  of  a  tolerance  may  be 
established. 

For  the  purposes  of  assessing 
potential  exposure  under  this 
exemption,  EPA  considered  that  sodium 
starch  glycolate  could  be  present  in  all 
raw  and  processed  agricultural 
commodities  and  drinking  water,  and 
that  non-occupational  non-dietary 
exposure  was  possible. 

1.  Dietary  exposure — i.  Food.  As 
previously  stated,  sodium  starch 
glycolate  is  a  high  molecular  weight 
material  that  is  derived  from  potato 
starch.  It  is  widely  used  in 
pharmaceuticals  and  dietary 
supplements  as  a  disintegrant.  In  its 
1993  correspondence  TNO  estimated 
the  maximum  amount  of  sodium  starch 
glycolate  that  would  be  consumed  by 
humans  as  a  result  of  these  FDA- 
approved  uses  as  13  mg/kg/day  for 
adults  and  80  mg/kg/day  for  children. 
EPA  will  regulate  only  the  use  of 
sodiiun  starch  glycolate  as  an  inert 
ingredient  in  pesticide  formulations. 
Based  on  its  high  molecular  weight  any 
sodiiim  starch  glycolate  that  may  be 
ingested  would  not  be  expected  to 
undergo  any  significant  amount  of 
absorption  into  the  body  from  the 
gastrointestinal  (GI)  tract.  From  its 


proposed  use  as  a  disintegrant  in 
granular  and  tableted  pesticide  products 
(which  should  be  soil-directed),  any 
food  exposure  to  sodium  starch 
glycolate  as  a  result  of  its  use  in  a 
pesticide  product  as  an  inert  ingredient 
would  be  expected  to  be  significantly 
lower  than  the  exposure  that  currently 
occurs  from  those  uses  permitted  by 
FDA. 

ii.  Drinking  water.  Sodium  starch 
glycolate  is  water-absorbing  and 
therefore  does  not  readily  dissolve  in 
water.  The  hydrated  form  of  sodium 
starch  glycolate  would  be  practically 
insoluble  in  water.  Given  this 
insolubility,  the  Agency  has  determined 
that  exposure  for  all  human  population 
groups  through  drinking  water  would  be 
extremely  low. 

2.  Other  non-occupational  exposure. 
The  term  "residential  exposing"  is  used 
in  this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides.  and 
flea  and  tick  control  on  pets).  The 
Agency  believes  that  the  potential  for 
the  use  of  sodium  starch  glycolate  in 
and  around  the  home  exists.  However, 
given  its  high  molecular  weight 
absorption  is  expected  to  be  nil  for 
dermal  exposure.  The  concern  would 
be,  as  previously  stated,  for  inhalation 
of  respirable  particles.  This  concern  will 
be  addressed  by  end-product  acute 
inhalation  toxicity  testing  at  the  time  of 
product  registration. 

VI.  Cumulative  Efifects 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

Given  the  low  toxicity  of  sodium 
starch  glycolate,  by  all  routes  of 
exposure  except  inhalation,  the  Agency 
does  not  believe  it  likely  that  sodiiun 
starch  glycolate  in  combination  with 
other  substances  could  result  in 
cumulative  adverse  effects. 

Vn.  Determination  of  Safety  for  U.S. 
Population 

EPA's  analysis  shows  that  this 
derivative  of  potato  starch  is  unlikely  to 
pose  any  significant  toxic  potential 
through  dietary  exposiue.  Not  only  can  . 
a  compound  similar  to  sodium  starch 
glycolate  serve  as  a  significant  portion 
of  the  animal  diet,  but  sodiiun  starch 
glycolate  cannot  be  absorbed  in  the 
intestinal  tract  in  significant  amounts. 
The  moderate  inhalation  toxicity 
concern  with  sodium  starch  glycolate 


2396 


Federal  Register /Vol.  67,  No.  12 /Thursday,  January  17,  2002  /  Proposed  Rules 


will  be  addressed  by  end-product  acute 
inhalation  toxicity  testing  and 
appropriate  label  restrictions  at  the  time 
of  product  registration.  Accordingly,  the 
Agency  concludes  that  there  is  a 
reasonabl^  certainty  of  no  harm  to  the 
U.S.  population,  including  infants  and 
children,  from  aggregate  exposure  to 
residues  of  sodium  starch  glycolate.  A 
tolerance  is  not  necessary  because 
sodiiun  starch  glycolate  residues  will 
pose  no  appreciable  risks  to  human 
health  imder  reasonably  forseeable 
circiunstances. 

Vm.  Additional  Safety  Factor  for 
Infants  and  Children 

FFDCA  section  408  provides  that  EPA 
shall  apply  an  additional  tenfold  margin 
of  safety  for  infants  and  children  in  the 
case  of  threshold  effects  to  accoimt  for 
prenatal  and  postnatal  toxicity  and  the 
completeness  of  the  data  ba$e  unless 
EPA  concludes  that  a  different  margin 
safety  will  be  safe  for  infants  and 
children.  Due  to  the  expected  low 
toxicity  of  sodium  starch  glycolate  by 
the  oral  and  dermal  pathways  of 
exposure,  EPA  has  not  used  a  safety 
factor  analysis  to  assess  the  risk.  For  the 
same  reasons  the  additional  tenfold 
safety  factor  is  unnecessary. 

JX.  Other  Considerations     I 

A.  Endocrine  Disruptors 

FQPA  requires  EPA  to  develop  a 
screening  program  to  determine  whether 
certain  substances,  including  all 
pesticide  chemicals  (both  inert  and 
active  ingredients),  "may  have  an  effect 
in  humans  that  is  similar  to  an  effect 
produced  by  a  natiually  occurring 
estrogen,  or  such  other  endocrine  effect. 
..."  EPA  has  been  working  with 
interested  stakeholders  to  develop  a 
screening  and  testing  program  as  well  as 
a  priority  setting  scheme.  As  the  Agency 
proceeds  with  implementation  of  this 
program,  further  testing  of  products 
containing  sodium  starch  glycolate  for 
endocrine  effects  may  be  required. 

B.  Analytical  Enforcement  Methodology 

An  analytical  method  is  not  required 
for  enforcement  purposes  since  the 
Agency  is  establishing  an  exemption 
firom  the  requirement  of  a  tolerance 
without  any  niunerical  limitation. 

C.  Existing  Exemptions 

There  are  no  existing  exemptions  for 
sodium  starch  glycolate. 

D.  International  Tolerances 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for  sodium 
starch  glycolate  nor  have  any  CODEX 
Maximum  Residue  Levels  (MKLs)  been 


established  for  any  food  crops  at  this 
time. 

E.  Conditions 

Given  the  moderate  concern  for 
sodium  starch  glycolate  inhalation 
toxicity,  the  Agency  would  normally 
require  testing  of  formulated  end  use 
pesticide  products  incorporating 
sodium  starch  glycolate  to  ascertain 
theLCso  in  the  acute  inhalation  toxicity 
test  (OPPTS  870.1300).  Since  the  use  of 
sodium  starch  glycolate  will  be 
restricted  to  granular  and  tableted 
products  only,  it  is  likely  that  a  waiver 
for  the  acute  inhalation  toxicity  study 
would  be  granted.  In  order  to  determine 
the  amount  of  hne  particulate  materials 
that  could  form  during  product 
transportation  and  storage,  an  attrition 
study  will  be  required  as  part  of  the 
registration  process  for  any  end  use 
product  that  contains  sodium  starch 
glycolate. 

X.  Conclusions 

Based  on  the  information  in  this 
preamble  and  considering  the  restriction 
to  granular  and  tableted  formulations, 
EPA  concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  aggregate 
exposiu'e  to  sodium  starch  glycolate 
(CAS  Reg.  No.  9063-38-1).  Accordingly, 
EPA  finds  that  exempting  sodium  starch 
glycolate  from  the  requirement  of  a 
tolerance  will  be  safe. 

XI.  Regulatory  Assessment 
Requirements 

This  proposed  rule  establishes  a 
tolerance  under  FFDCA  section  408(d) 
in  response  to  a  petition  submitted  to 
the  Agency.  The  Office  of  Management 
and  Budget  (OMB)  has  exempted  these 
types  of  actions  from  review  under 
Executive  Order  12866,  entitled 
Regulatory  Planning  and  Review  (58  FR 
51735,  October  4, 1993).  Because  this 
proposed  rule  has  been  exempted  from 
review  under  Executive  Order  12866 
due  to  its  lack  of  significance,  this 
proposed  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001). 

This  proposed  rule  does  not  contain 
any  information  collections  subject  to 
OMB  approval  imder  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501ef 
seq.,  or  impose  any  enforceable  duty  or 
contain  any  unfunded  mandate  as 
described  imder  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
(Public  Law  104-4). 

Nor  does  it  require  any  special 
considerations  imder  Executive  Order 
12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 


Minority  Populations  and  Low-Income 
Populations  [59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since  this 
tolerance  exemption  would  be 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  ef 
seq.)  do  not  apply. 

In  addition,  the  Agency  has 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
FederalismlM  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  proposed 
rule  directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  proposed  rule  does 
not  have  any  "tribal  implications"  as 
described  in  Executive  Order  1 31 75, 
entitledCo/isu7to<ion  and  Coordination 
with  Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
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that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
proposed  rule  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 


Inert  ingredients 


Thus,  Executive  Order  13175  does  not 
apply  to  this  proposed  rule. 

List  of  Subiects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  7,  2002. 
Peter  Caulkins, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  it  is  proposed  that  40  CFR 
chapter  I  be  amended  as  follows: 


Sodium  starch  glycolate  (CAS  Reg.  No.  9063-38-1) 


Limits 


PART  180-[AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  In  §  180.1001,  the  tables  in 
paragraphs  (c)  and  (e)  are  amended  by 
adding  alphabetically  the  following 
inert  ingredient  to  read  as  follows: 

§  1 80.1 001    Exemptions  from  the 
requirement  of  a  tolerance. 


(c) 


Granular  and  tableted  products  only; 
not  to  exceed  8%  of  the  formulated 
product 


Uses 


Disintegrant 


(e) 


*     *     * 


Inert  ingredients 

Limits 

Uses 

'*                     • 

Spdium  starch  glycolate  (CAS  Reg.  No.  9063-38-1) 

*           • 

*          '•           •           *           • 

Granular  and  tableted  products  only; 
not  to  exceed  8%  of  the  formulated 
product 

Disintegrant 

IFR  Doc.  02-1247  Filed  1-16-02;  8:45  am] 
BILUNG  CODE  6560-50-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

42  CFR  Part  81 
RIN:  0920-ZAOO 

Guidelines  for  Determining  the 
Probability  of  Causation  Under  the 
Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000 

AGENCY:  Department  of  Heedth  and 
Human  Services. 

ACTION:  Notice  of  proposed  rulemaking; 
reopening  of  comment  period. 

summary:  The  Department  of  Health  and 
Human  Services(DHHS)  is  reopening 
the  comment  period  for  the  proposed 
rule  on  the  guidelines  for  determining 
probability  of  causation  for  certain 
claims  for  cancer  under  the  Energy 
Employees  Occupational  Illness 
Program  Act  (EEOICPA)  that  was 
published  in  the  Federal  Register  of 
Friday,  October  5,  2001.  After 


considering  these  comments,  comments 
previously  received,  and  the  technical 
review  and  comments  from  the 
Advisory  Board  on  Radiation  and 
Worker  Health  (ABRWH),  DHHS  will 
publish  a  final  rule. 
DATES:  Any  public  written  comments 
not  submitted  at  the  meeting  of  the 
ABRWH  must  be  received  on  or  before 
Wednesday,  January  23,  2002. 

ABRWH  must  submit  any  comments 
and  recommendations  on  the 
probability  of  causation  to  DHHS  by 
Wednesday,  February  6,  2002. 
ADDRESSES:  Submit  written  comments 
to:  Attention — Dose  Reconstruction 
Comments,  Department  of  Health  and 
Human  Services,  National  Institute  for 
Occupational  Safety  and  Health 
(NIOSH),  Robert  A.  Taft  Laboratories, 
MS-C34,  4676  Columbia  Parkway. 
Cincinnati,  OH  45226,  Telephone:  (513) 
533-8450,  Fax:  (513)  533-8285.  e-mail: 
N10CIND0CKET@CDC.  GOV. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Elliott,  Director,  Office  of 
Compensation  Analysis  and  Support, 
National  Institute  for  Occupational 
Safety  and  Health,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226, 


Telephone  513-841-4498  (this  is  not  a 
toll  free  number).  Information  requests 
may  also  be  submitted  bv  e-mail  to 
OCAS@CDC.GOV. 

SUPPLEMENTARY  INFORMATION:  On 

October  5,  2001,  HHS  published  a 
notice  of  proposed  rulemaking 
proposing  guidelines  for  determining 
the  probability  of  causation'  for  certain 
cancer  claims  filed  under  EEOICPA, 
Public  Law  106-398  [See  FR  Vol.  66. 
No.  194.50967).  The  notice  included  a 
public  comment  period  that  ended  on 
December  4,  2001.  However.  EEOICPA 
requires  ABRWH  to  complete  a 
technical  review  of  the  proposed 
guidelines  before  they  are  promulgated 
as  an  effective  regulation.  ABRWH  will 
be  conducting  its  technical  review 
during  a  meeting  of  the  ABRWH 
scheduled  for  Tuesday,  January  22.  2002 
and  Wednesday.  January  23,  2002. 

To  provide  the  public  with  the 
opportunity  to  participate  in  this 
review,  HHS  will  reopen  the  public 
cotnment  period  to  include  the  ABRWH 
Meeting  transcript  and  any  statements 
submitted  for  the  record  of  that  meeting 
in  the  docket  of  this  rule.  DHHS  will 
also  accept  additional  public  written 
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comments  submitted  to  its  docket  office  2002,  by  which  time  ABRWH  must  Dated:  January  14.  2002. 

on  or  before  Wednesday,  January  23,  submit  its  final  recommendations  on  the  Tommy  G.  Thompson, 

2002.  The  record  for  this  rulemaJcing  probability  of  causation  to  DHHS.  Secretary. 

will  close  on  Wednesday,  February  6,  (FR  Doc.  02-1319  Filed  1-16-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  01-027N] 

Bovine  Spongiform  Encephalopathy 
(BSE)  Current  Thinking  Paper;  Notice 
of  Availability 

agency:  Food  Safety  and  Inspection 

Service.  USDA. 

ACTION:  Notice  of  availability. 

summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
the  availability  of  the  Agency's  current 
thinking  paper  on  possible  actions  to 
minimize  human  exposure  to  meat  food 
products  from  cattle  that  could  contain 
the  infective  agent  that  causes  Bovine 
Spongiform  Encephalopathy  (BSE).  BSE. 
commonly  referred  to  as  "Mad  Cow 
Disease,"  is  a  chronic  degenerative 
disease  affecting  the  nervous  system  of 
cattle.  Worldwide,  there  have  been  more 
than  178,000  cases  since  the  disease  was 
first  diagnosed  in  1986  in  Great  Britain, 
although  no  cases  of  BSE  have  been 
confirmed  in  the  United  States.  Recent 
laboratory  and  epidemiological  research 
indicate  that  there  is  a  causal 
association  between  BSE  and  a  variant 
of  Creutzfeldt-Jakob  Disease,  a  slow 
degenerative  disease  that  affects  the 
central  nervous  system  of  humans. 

The  Agency  current  thinking  paper 
follows  Ae  recent  publication  of  a  risk 
assessment  conducted  by  the  Harvard 
University  School  of  Public  Health  to 
analyze  and  evaluate  the  U.S. 
Department  of  Agriculture's  ciurent 
measures  to  prevent  BSE.  FSIS  requests 
comments  on  both  the  current  thinking 
paper  and  the  Harvard  risk  assessment. 
ADDRESSES:  Copies  of  the  current 
thinking  paper  and  the  Harvard  risk 
assessment  are  available  from  the  FSIS 
Docket  Clerk,  FSIS  Docket  Room,  Room 
102,  300  12th  Street,  SW.,  Washington. 
DC  20250-3700.  Copies  of  both 
dociunents  also  are  available  on  the 
Internet  at:  http://www.fsis.usda.gov/ 


OPPDE/rdad/default.htm.  Send  all 
written  comments  on  the  current 
thinking  paper  and  the  risk  assessment 
to  the  FSIS  Docket  Room.  All  comments 
received  will  be  considered  part  of  the 
public  record  and  will  be  available  for 
viewing  in  the  Docket  Room  between 
8:30  a.m.  and  4:30  p.m.  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Daniel  Engeljohn,  Director,  Regulations 
and  Directives  Development  Staff. 
Office  of  Policy,  Program  Development 
and  Evaluation,  Food  Safety  and 
Inspection  Service,  U.S.  Department  of 
Agriculture,  (202)  720-5627. 

Done  in  Washington,  DC  on:  January  15. 
2002. 

Ronald  F.  Hicks, 
Acting  Associate  Administrator. 
[FR  Doc.  02-1342  Filed  1-15-02:  2:09  pm] 
BILUNG  COOE  3410-OM-P 


DEPARTIMENT  OF  AGRICULTURE 

Forest  Service 

Greendaie  Project,  Green  Mountain 
National  Forest,  IManchester  Ranger 
District,  Town  of  Weston,  Windsor 
County,  Vermont 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement. 

SUMMARY:  The  Greendaie  Project 
(Project  Area)  is  located  on  the  Green 
Mountain  National  Forest  (GMNF)  in 
the  Town  of  Weston  on  lands  north  of 
the  Landgrove-Weston  Road  and  west  of 
Route  155,  and  affects  National  Forest 
Service  System  Lands  adjacent  to  the 
Trout  Club  Rd.,  Moses  Pond  Rd..  Jenny 
"Coolidge  Rd..  and  the  Greendaie  Rd. 
The  Project  Area  covers  approximately 
5.404  acres  and  includes  portions  of 
Forest  Plan  designated  Management 
Areas  2.1A,  3.1,  4.1.  and  6.2A 
encompassing  Compartments  27.  29,  30. 
31,  32,  and  45.  The  1986  Green 
Mountain  National  Forest  Land  and 
Resource  Management  Plan  (Forest 
Plan)  determined  that  these  lands  are 
administratively  available  for  recreation, 
wildlife,  fisheries  and  vegetation 
management  to  meet  a  range  of  resource 
management  objectives. 

The  Proposea  Action  would  treat 
approximately  895  acres  through 
evenage  and  unevenage  tree  harvest 
using  three  or  more  commercial  timber 


sales;  harvesting  approximately  4 
million  board  feet  of  timber. 

Evenage  management  would  include 
26  acres  of  overstory  removal,  267  acres 
of  thinning.  62  acres  of  clear-cutting 
scattered  throughout  the  project  area, 
and  154  acres  of  delayed  shelter-wood 
harvest.  Unevenage  management  would 
consist  of  282  acres  of  individual  and 
104  acres  of  group  tree  selection  harvest. 
The  objective  is  to  promote  both  aspen 
and  softwood  tree  regeneration, 
maintain  and  restore  the  diversity  of 
tree  species  &  age  classes,  promote 
forest  health,  improve  winter  deer 
habitat,  and  maintain  a  diversity  of 
wildlife  habitats  within  the  Project 
Area.  The  project  would  also  restore  and 
maintain  approximately  32  acres  of 
historic  apple  orchards  and  improve 
stream  and  fish  habitat  on 
approximately  1.5  miles  of  Jenny 
Coolidge  Brook.  There  would  be  no  new 
road  construction  or  reconstruction  of 
existing  roads. 

DATES:  Written  comments  concerning 
the  scope  of  the  analysis  should  be 
received  by  February  20.  2002  to  ensure 
timely  consideration.  The  Forest  Service 
will  also  conduct  one  or  more  public 
scoping  meetings  regarding  this 
vegetation  management  proposal.  The 
public  will  be  notified  as  to  the  date, 
time  and  location  of  these  meeting  as 
they  are  scheduled. 
ADDRESSES:  Please  send  written 
comments  to:  Dennis  Roy.  District 
Ranger.  Manchester  Ranger  District. 
2538  Depot  Street.  Manchester  Center, 
Vermont  05255. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Toth.  project  leader  either  by 
writing  to  him  at  the  Manchester  Ranger 
District,  2538  Depot  Street,  Manchester 
Center.  Vermont  05255  or  by  telephone 
at  (802)  362-2307  Ext:  212  if  you  have 
questions  about  the  project  and  the 
preparation  of  the  EIS  or  if  you  would 
like  to  be  on  the  mailing  list  for  this 
project. 

SUPPLEMENTARY  INFORMATION:  The 

Project  Area  is  located  within  the  Town 
Of  Weston.  Windsor  County,  Vermont. 
It  encompasses  approximately  5,404 
acres  of  National  Forest  System  Lands 
on  the  GMNF.  The  1986  Forest  Plan 
determined  these  public  lands  to  be 
administratively  available  for  recreation, 
wildlife  and  fisheries  habitat 
improvement  and  vegetation 
management  provided:  (1)  The  proposed 
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activities  are  consistent  with  the 
management  prescription  for  each 
Management  Area  (MA),  and  (2)  that 
site-specific  restrictions,  in  the  form  of 
standards  and  guidelines,  are 
implemented  to  protect  the  Project 
Area's  natural  and  cultural  resource 
values.  MAs  foimd  in  the  Project  Area 
are: 

Management  Area  2.1  (38%  of  the 
Project  Area) — Uneven  age  management 
is  the  preferred  forest  management 
method  to  maintain  continuous  forest 
cover  and  both  roaded  natural  and 
dispersed  recreation  opportunities. 

Management  Area  3.1  (16%  of  the 
Project  Area) — Even  age  management  is 
the  preferred  forest  management  method 
to  maintain  a  mosaic  of  vegetative 
conditions  in  a  roaded,  intensively 
managed  but  natiual  appearing 
environment. 

Management  Area  4.1  (13%  of  the 
Project  Area) — Both  evenage  and 
uneven  age  management  would  be  used 
to  provide  long-term  suitable,  stable 
deer  winter  habitat  with  a  mix  of  forest 
age. 

Management  Area  6.2a  (32%  of  the 
Project  Area) — Even  age  management, 
using  extended  rotation  lengths,  is  the 
preferred  silvicultural  method  to 
maintain  a  physical  setting  that 
provides  opportunities  for  solitude  and 
a  feeling  of  closeness  to  nature. 

General  standards  and  guidelines 
found  in  the  Forest  Plan  as  well  as  site- 
specific  measures  resulting  horn  the  EIS 
analysis  would  be  applied  to  protection 
Forest  resources  including,  bul  not 
limited  to:  Open  water,  wetlands, 
streams  and  riparian  areas;  wet,  steep, 
and  shallow  soils;  designated  trails; 
developed  recreational  areas;  and 
habitat  for  endangered,  threatened,  and 
sensitive  plant  and  animals. 

Public  participation  has  been,  and 
will  be,  an  inte^al  component  of  the 
study  process,  and  will  be  especially 
important  at  several  points  during  the 
analysis.  The  first  is  during  the  scoping 
process.  The  Forest  Service  will  be 
seeking  information,  comments  and 
assistance  from  federal,  state  coimty  and 
local  agencies,  individuals  and 
organizations  that  may  be  interested  in 
or  affected  by  the  proposed  activities. 
Initial  public  scoping  was  held  on  April 
6, 1998,  and  an  open  house  was  held 
during  the  same  month.  PreUminary 
issues  identified  for  analysis  in  the  EIS 
include  the  potential  effects  by,  or  on: 

(1)  Recreational  use  of  the  Project  Area, 

(2)  the  solitude  and  a  feeliqg  of 
closeness  to  nature  in  MA  6.2a,  (3) 
wildlife  and  wildlife  habitat,  (4)  deer 
habitat  management,  (5)  project  size  and 
intensity  of  vegetation  management,  (6) 
economics.  (7)  opportimities  for 


ecosystem  restoration,  (8)  the  spiritual 
setting  of  the  Weston  Priory,  (9)  fish  and 
aquatic  habitat  and  (10)  threatened, 
endangered  and  sensitive  species; 
including  the  federally-listed  Indiana 
bat. 

We  expect  these  preliminary  issues  to 
be  carried  through  this  analysis. 
Additional  scoping  will  be  completed  to 
coincide  with  this  notice,  giving  the 
public  an  opportunity  to  identify  any 
new  issues  or  concerns. 

Based  on  the  results  of  scoping  and 
the  resource  conditions  within  the 
Project  Area,  alternatives  (including  a 
no-action  alternative)  will  be  developed 
for  the  Draft  EIS. 

The  Draft  EIS  is  expected  to  be  filed 
with  the  U.S.  Environmental  Protection 
Agency  (EPA)  and  be  available  for 
review  in  Jime,  2002.  At  that  time,  EPA 
will  publish  a  Notice  of  Availability  of 
the  Draft  EIS  in  the  Federal  Register. 
The  comment  period  on  the  Draft  EIS 
will  be  45  days  from  the  date  EPA's 
Notice  of  Availability  appears  in  the 
Federal  Register.  The  final  EIS  is 
anticipated  in  October,  2002. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  notify 
reviewers  of.several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
stage,  but  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement,  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Model.  803  F.2d  1016,  1022  (9th  Or. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  publics 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  on  the  draft  EIS,  so  that 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  the  agency  can 
meaningfully  consider  and  respond  to 
them  in  the  final  EIS. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  should  be  as  specific  as 
possible.  It  is  also  helpful  if  comments 
refer  to  specific  pages  or  chapters  of  the 
draft  statement.  Comments  may  also 
address  the  adequacy  of  the  draft 
environmental  impact  statement  or  the 


merits  of  the  alternatives  formulated 
and  discussed  in  the  statement. 

Interested  parties  may  wish  to  refer  to 
the  Coimcil  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3. 

Lead  and  Cooperating  Agencies:  The 
USDA  Forest  Service,  Green  Mountain 
National  Forest  is  the  lead  agency  for 
preparation  of  this  dociunent. 

Responsible  Official:  Dennis  P.  Roy, 
District  Ranger,  Manchester  Ranger 
District  is  the  responsible  Forest  Service 
official.  In  making  the  decisions,  the 
responsible  official  will  consider  the 
comments;  responses;  disclosure  of 
enviromnental  consequences;  and 
applicable  laws,  regulations  and 
policies.  The  responsible  officials  will 
state  the  rationale  for  the  chosen 
alternative  in  the  Records  of  Decision. 

Dated:  January  7.  2002. 
Paul  K.  Brewster, 
Forest  Supervisor. 

[PR  Doc.  02-1217  Filed  1-16-02;  8:45  am] 
BILUNG  CODE  3401-1 1-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Plumas  County  Resource  Advisory 
Committee;  Meetings 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Plumas  County  Resource 
Advisory  Committee  (RAC)  will  hold 
meetings  on  January  25  and  February  8, 
2002,  in  Quincy,  California.  The 
purpose  of  the  meetings  is  to  review  the 
Resource  Advisory  Committee's  role  in 
implementing  the  Title  2  provisions  of 
the  Secure  Riu-al  Schools  and 
Commimity  Self-Determination  Act  of 
2000  (the  Act)  and  to  determine  how  to 
proceed  with  project  solicitation  and 
selection. 

DATES:  The  January  25,  2002,  meeting 
will  be  held  from  9-4  p.m.  The  February 
8,  2002,  meeting  time  will  be 
determined  at  the  meeting  on  the  25th. 

ADDRESSES:  Both  meetings  will  be  held 
at  the  Mineral  Building  at  the  Plumas- 
Sierra  County  Fairgrounds,  204 
Faiigroimds  Road,  Quincy,  California, 
95971. 

FOR  RiRTHER  INFORMATION  CONTACT:  Lee 
Anne  Schramel  Taylor,  Forest 
Coordinator,  USDA,  Plumas  National 
Forest,  P.O.  Box  11500/159  Lawrence 
Street,  Quincy,  CA,  95971;  (530)  283- 
7850;  or  by  e-mail  eataylor®fs.fed.us. 
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SUPPLEMENTARY  INFORMATION:  Agenda 
items  for  the  January  25  meeting 
include:  (1)  Review  applicable  laws 
including:  Federal  Advisory  Committee 
Act  (FACA),  the  Secure  Rural  Schools 
and  Community  Self-Determination  Act 
of  2000,  the  National  Environmental 
Policy  Act  (NEPA)  and  the  California 
Environmental  Quality  Act  (CEQA);  (2) 
Discuss  Collaboration  and  Interest- 
Based  Bargaining;  (3)  Continue  project 
solicitation/design  and  selection 
process;  (4)  Review  ongoing  public  and 
private  programs  of  work  that  fit  Title  2 
parameters;  (5)  Public  Comment;  and, 
(6)  Future  meeting  schedule/logistics/ 
agenda.  The  meeting  is  open  to  the 
public  and  individuals  may  address  the 
Committee  at  the  time  provided  on  the 
agenda.  Agenda  items  for  the  February 
8  meeting  will  be  determined  at  the 
meeting  on  the  25th. 

Dated:  January  10,  2002. 
Mark  J.  Madrid, 
Forest  Supervisor. 

[PR  Doc.  02-1216  Filed  1-16-02;  8:45  am) 
BILUNG  CODE  3410-1 1-«i 


DEPARTMENT  OF  COMMERCE 

[I.D.011402B] 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
AtmosiDheric  Administration  (NOAA). 

Title:  Survey  of  Intent  and  Capacity  to 
Harvest  and  Process  Fish  and  Shellfish 
(Northwest  Region). 

Form  Number(s):  None. 

OMB  Approval  Number.  0648-0243. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  3. 

Number  of  Respondents:  40. 

Average  Hours  Per  Response:  5 
minutes. 

Needs  and  Uses:  A  telephone  survey 
is  conducted  of  fishery  processors,  joint 
ventitfe  companies,  and  fishermen's 
trade  associations  in  the  Pacific 
Northwest  to  determine  the  tonnage  of 
fishjprocessed  or  harvested,  and  their 
estimated  tonnage  for  the  next  year.  The 
information  is  used  to  help  form 
allocations  of  groundfish  quotas. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Frequency.  Annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 


Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington. 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). Written  comments 
and  recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  January  10,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Office. 
[FR  Doc.  02-1273  Filed  1-16-02:  8:45  am] 

BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

[I.D.011402A] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Data  Collection  on  Marine 
Protected  and  Managed  Areas. 

Form  Number(s):  None. 

OMB  Approval  Number.  None. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  5,000. 

Number  of  Respondents:  1,000. 

Average  Hours  Per  Response:  5. 

Needs  and  Uses:  Executive  Order 
13158  directs  the  Department  of 
Commerce  and  the  Department  of  the 
Interior  to  work  with  partners  to 
inventory  the  protection  of  U.S.  ocean 
and  coastal  resources  by  developing  a 
national  system  of  marine  protected 
areas.  The  Departments  of  Commerce 
and  the  Interior  plan  to  work  closely 
with  state,  territorial,  local,  and  tribal 
governments,  as  well  as  other 
stakeholders,  to  identify  and  inventory 
the  nation's  existing  marine  protected 
and  managed  areas.  Toward  this  end, 
the  National  Oceanic  and  Atmospheric 
Administration  (NOAA)  and  the 
Department  of  the  Interior  (DOI)  have 
created  a  dataform  to  be  used  as  a 
survey  tool  to  collect  and  analyze 
information  on  these  existing  sites.  This 
survey  will  allow  NOAA  and  DOI  to 


better  understand  and  evaluate  the 
existing  protections  for  marine 
resources  within  marine  protected  and 
managed  areas  in  the  United  States. 

Affected  Public:  State,  local,  or  tribal 
Government. 

Frequency.  One-time. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce.  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  |anuar\  10.  2002. 
Madeleine  Clayton, 

Departmental  Paperviork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
|FR  Doc.  02-1274  Filed  l-lB-02:  8:45  am) 
BILUNG  CODE  3510-06-8 


DEPARTMENT  OF  COMMERCE 
Forelgn-Trsde  Zones  Board 

[Docket  4-2002] 

Foreign-Trade  Zone  7— Mayaguez, 
Puerto  Rico;  Application  for  Subzone, 
Schering-Plough  Products,  L.LC., 
(Pharmaceutical  Products),  Las 
Piedras,  Puerto  Rico 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the  . 
Board)  by  the  Puerto  Rico  Industrial 
Development  Corporation,  grantee  of 
FTZ  7,  requesting  special-purpose 
subzone  status  for  the  pharmaceutical 
manufacturing  plant  of  Schering-Plough 
Products,  L.L.C.  in  Las  Piedras,  Puerto 
Rico.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act.  as  amended 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  January  10,  2002. 

Schei-ing-Plough's  Las  Piedras  plant  (3 
bldgs./401,814  sq.  ft.  (including  84.814 
square  feet  proposed)  on  40  acres)  is 
located  at  State  Road  No.  183,  Km  2.6, 
Las  Piedras,  Puerto  Rico.  The  facility 
(500  employees)  produces  finished 
pharmaceutical  products  and  their 
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intennediates,  including  Theo-Dur®,  K- 
Dur*.  Uni-Dur*.  Nonnoda3aie/ 
Labetalol®,  Eulexin®.  Claritin®,  and 
Rebetol*.  Foreign-sourced  materials  will 
account  for  some  40-50  percent  of 
finished  product  value,  and  include 
items  firom  the  following  general 
categories:  chemically  pure  sugars, 
empty  capsules  for  pharmaceutical  use, 
protein  concentrates,  natural 
magnesium  phosphates  and  c'arbonates, 
gypsum,  anhydrite  and  plasters, 
petroleum  jelly,  paraffin  and  waxes, 
sulfuric  acid,  other  inorganic  acids  or 
compounds  of  nonmetals,  ammonia, 
zinc  oxide,  titanium  oxides,  fluorides, 
chlorates,  sulfates,  salts  of  oxometallic 
acids,  radioactive  chemical  elements, 
compounds  of  rare  earth  metals,  acyclic 
hydrocarbons,  derivatives  of  phenols  or 
peroxides,  acetals  and  hemiacetals, 
phosphoric  esters  and  their  salts,  diazo- 
compounds,  glands  for  therapeutic  uses, 
wadding,  gauze  and  bandages, 
pharmaceutical  glaze,  hair  preparations, 
lubricating  preparations,  albumins, 
prepared  glues  and  adhesives,  catalytic 
preparations,  diagnostic  or  laboratory 
reagents,  prepared  binders,  acrylic 
polymers,  self-adhesive  plates  and 
sheets,  other  articles  of  vulcanized 
rubber,  plastic  cases,  cartons,  boxes, 
printed  books,  brochures  and  similar 
printed  matter,  carboys,  bottles,  and 
flasks,  stoppers,  caps,  and  bds, 
aliuniniun  foil,  tin  plates  and  sheets, 
taps,  cocks  and  valves,  and  medical 
instruments  and  appliances. 

Zone  procedures  would  exempt 
Schering-Plough  from  Customs  duty 
payments  on  foreign  materials  used  in 
production  for  export.  Some  30-35 
percent  of  the  plant's  shipments  are 
exported.  On  domestic  sales,  the 
company  would  be  able  to  choose  the 
duty  rates  that  apply  to  the  finished 
products  and  intermediates  (primarily 
duty-free)  rather  than  the  duty  rates  that 
would  otherwise  apply  to  the  foreign- 
sourced  materials  noted  above  (duty- 
free to  20.0  percent).  At  the  outset,  zone 
savings  would  primarily  involve 
choosing  the  finished  product  duty  rate 
on  a  cholesterol  absorption  inhibitor, 
(HTSUS  3004.90.9060-duty-free).  rather 
than  the  rate  for  a  foreign-sourced  active 
ingredient  (bulk  ezetimibe.  HTSUS 
2933.79.0800-7.9%).  The  application 
indicates  that  the  savings  from  zone 
procedures  will  help  improve  the 
plant's  intemational  competitiveness. 

hi  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 


Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW,  Washington.  DC 
20005;  or 

2.  Submissions  Via  the  U.S,  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB- 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
March  18,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
during  the  subsequent  15-day  period  (to 
April  2.  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
525  F.D.  Roosevelt  Ave.,  Suite  905,  San 
Juan,  PR  00918. 

Dated:  January  10,  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 
(FR  Doc.  02-1271  Filed  1-16-02;  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-427-801.  A-428-801.  A-47S-801.  A-588- 
804,  A-412-801] 

Antifriction  Bearings  (Otiier  Than 
Tapered  Roller  Bearings)  and  Parts 
Thereof  From  France,  Germany,  Italy, 
Japan,  and  the  United-Kingdom;  Notice 
of  Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Duty  AdministraUve  Reviews 

agency:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
ACnON:  Notice  of  extension  of  time 
limits  for  preliminary  results  of 
antidumping  duty  administrative 
reviews. 

summary:  The  Department  of  Commerce 
is  extending  the  time  limits  for  the 
preliminary  results  of  the  antidmnping 
administrative  review. 
EFFECTIVE  DATE:  January  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Ross,  AD/CVD  Enforcement  3, 
Import  Administration,  Intemational 
Trade  Administration,  U.S.  Department 
of  Commerce,  Washington,  DC  20230;^ 
telephone:  (202)  482-4794. 


The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  made  to  the  Tariff  Act  of  1930, 
as  amended(the  Act),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments  by 
the  Uruguay  Round  Agreements  Act. 

Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Doty  Administrative  Revievirs 

The  Etepartment  has  received  requests 
to  conduct  administrative  reviews  of  the 
antidumping  duty  orders  on  antifriction 
bearings  (other  than  tapered  roller 
bearings)  and  parts  thereof  bom  France, 
Germany,  Italy,  Japan,  and  the  United 
Kingdom.  On  June  19,  2001,  the 
Department  initiated  these 
administrative  reviews  covering  the 
period  May  1,  2000,  through  April  30, 
2001.  See  Initiation  of  Antidumping  and 
Countervailing  Quty  Administrative 
Reviews  and  Requests  for  Revocations  in 
Part,  66  FR  32934,  June  19,  2001. 

Because  of  the  complexity  of  certain 
issues  in  each  review  and  the  large 
niunber  of  respondents  in  each  review, 
it  is  not  practicable  to  complete  these 
reviews  within  the  time  limits 
mandated  by  section  751(a)(3)(A)  of  the 
Act.  Therefore,  in  accordance  with  that 
section,  the  Department  is  extending  the 
time  limit  for  the  preliminary  results  of 
these  administrative  reviews  imtil  April 
1,2002. 

E)ated:  January  10,  2002. 
Susan  H.  Kuhbach, 

Depu  ty  Assistant  Secretary,  Acting,  for  AD/ 
CVD  Enforcemen  1 1. 

|FR  Doc.  02-1270  Filed  1-16-02;  8:45  am] 
BIUJNQ  CODE  3S10-OS-^ 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 
[A-570-B27] 

Certain  Caaed  Pencils  From  ttie 
People's  Republic  of  China; 
Preliminary  Results  and  Rescission  in 
Part  of  Antidumping  Duty 
Administrattve  Review 

agency:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  result^ 
and  rescission  in  part  of  antidumping 
duty  administrative  review  of  certain 
cased  pencils  from  the  People's 
Republic  of  China. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  has  preliminarily 
determined  that  sales  by  the 
respondents  in  this  review,  covering  the 
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period  December  1, 1999,  through 
November  30,  2000,  have  been  made 
below  normal  value  (NV).  In  addition, 
we  are  preliminarily  rescinding  this 
review  with  respect  to  Three  Star 
Stationery  Industry  Co.,  Ltd.  (Three 
Star)  and  Guangdong  Provincial 
Stationary  &  Sporting  Goods  Import  and 
Export  Corporation  (GSSG).  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  this  review,  we  will 
instmct  the  U.S.  Customs  Service 
(Customs)  to  assess  antidumping  duties 
on  all  appropriate  entries.  The 
Department  invites  interested  parties  to 
comment  on  these  preliminary  results. 
EFFECTIVE  DATE:  January  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michele  Mire,  Crystal  Crittenden,  or 
Paul  Stolz,  AD/CVD  Enforcement,  Office 
4,  Group  II,  Import  Administration, 
Intemational  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-4711,  (202)  482-0989,  and  (202) 
482-4474,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended,  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Umguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  at  19  CFR  part  351 
(2000). 

Period  of  Review 

The  period  of  review  (POR)  is 
December  1, 1999  through  November 
30,  2000. 

Background 

On  December  20,  2000,  the 
Department  published  in  the  Federal 
Register  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  of 
the  antidiunping  duty  order  on  certain 
cased  pencils  bom  the  People's 
Republic  of  China  (PRC),  covering  the 
period  December  1, 1999  through 
November  30,  2000.  See  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation; 
Opportunity  to  Request  Administrative 
Review,  65  FR  79802-02  (December  20, 
2000). 

On  December  21,  2000,  in  accordance 
with  19  CFR  351.213(b),  the  respondent, 
Kaiyuan  Group  Corporation  (Kaiyuan), 
requested  an  administrative  review  of 
its  exports  of  subject  merchandise  to  the 
United  States  diuing  the  POR.  On 


December  29,  2000,  China  First  Pencil 
Co.,  Ltd.  (CFP)  requested  an 
administrative  review  of  its  exports  of 
subject  merchandise  to  the  United 
States.  In  addition,  on  January  2,  2001, 
in  accordance  with  19  CFR  351.213(b), 
the  Writing  Instrument  Manufacturers 
Association,  Inc.,  Pencil  Section; 
Sanford  Corp.;  Berol  Corp.;  General 
Pencil  Co.,  Inc;  J.R.  Moon  Pencil  Co.; 
Tennessee  Pencil  Co.;  and  Musgrave 
Pencil  Co.  (collectively,  the  petitioners), 
requested  th.at  we  conduct  an 
administrative  review  of  exports  of  the 
subject  merchandise  made  by  an 
additional  37  producers/exporters.  The 
Department  published  a  notice  of 
initiation  of  this  review  on  January  31, 
2001.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  21  (January  31,  2001). 

On  Febmary  12,  2001,  we  issued 
antidumping  duty  questionnaires  to  all 
parties  named  in  the  notice  of  initiation 
for  whom  we  were  able  to  obtain 
addresses.'  In  addition,  on  March  6, 
2001,  we  issued  a  questionnaire  to  the 
PRC  embassy  in  order  to  collect 
information  relevant  to  the  calculation 
of  the  PRC-wide  rate.  CFP,  Orient 
International  Holding  Shanghai  Foreign 
Trade  Corporation  (OIHSFTC),  Kaiyuan, 
GSSG,  and  Three  Star  responded  to  oiu 
Febmary  12,  2001,  questionnaire.  In 
their  March  21,  2001,  response  to  the 
Department's  questionnaire.  Three  Star 
and  GSSG  stated  that  they  did  not 
export  subject  merchandise  to  the 
United  States  during  the  POR. 
Specifically,  Three  Star  stated  that  it 
had  no  exports  of  subject  merchandise 
to  the  United  States.  GSSG  stated  that  it 
shipped  pencils  to  the  United  States 
diuing  the  POR  which  were  produced 


'  On  February  9.  2001 ,  we  sent  a  letter  to  the  PRC 
Ministry  of  Foreign  Trade  and  Economic 
Cooperation  (MOFTEC)  requesting  that  it  deliver 
questionnaires  to  twelve  parties  for  whom  we  could 
not  find  addresses.  On  August  7,  2001 ,  we  sent  a 
letter  to  MOFTEC  repeating  our  request  that 
MOFTEC  deliver  the  questionnaires  to  the  twelve 
parties.  We  also  requested  that  it  deliver 
questionnaires  to  5  parties  for  whom  questionnaires 
were  returned  to  us  as  undeliverable  due  to 
incorrect  addresses  or  contact  information.  We 
requested  that  MOFTEC  contact  us  by  August  24. 
2001,  if  it  could  not  deliver  any  of  these 
questionnaires  and  advised  MOFTEC  that  if  we  did 
not  receive  its  response  within  the  time  provided, 
we  would  be  required  to  base  our  findings  with 
respect  to  these  firms  on  facts  available  which 
could  be  adverse  to  the  firms*  interests.  The  China 
Chamber  of  Commerce  For  Import  &  Export  of  Light 
Industrial  Products  and  Arts— Crafts  (CCCLA)  faxed 
us  on  August  21,  2001,  informing  us  that  MOFTEC 
had  asked  it  to  transmit  questionnaires  to  listed 
parties  but  could  contact  only  two  companies: 
China  National  Light  Industrial  Products  Import/ 
Export  Corp.  (CNLIP)  and  lianngsu  Light  Industrial 
Products  Import  and  Export  Group  Corp.  IJP)- 
However,  we  did  not  receive  questionnaire 
responses  from  these  firms. 


by  Three  Star.  GSSG  noted  that  this  wis 
not  subject  merchandise  because  GSSG 
was  excluded  from  the  antidumping 
duty  order  with  respect  to  merchandise 
it  exported  which  was  produced  by 
Three  Star. 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  the  Department  may  extend  the 
deadline  for  completion  of  the 
preliminary  results  of  an  administrative 
review  if  it  determines  that  it  is  not 
practicable  to  complete  the  preliminary 
results  of  a  review  within  the  statutory 
time  limit  of  245  (feys.  On  August  6. 
2001,  in  accordance  with  the  Act,  the 
Department  extended  the  time  limit  for 
the  preliminary  results  of  this  review 
until  December  1,  2001  (see  Certain 
Cased  Pencils  from  the  People 's 
Republic  of  China:  Extension  of  Time 
Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  65  FR  53701).  On  November  28, 
2001,  the  deadline  was  extended  a 
second  time  until  December  31,  2001 
(see  Certain  Cased  Pencils  from  the 
People's  Republic  of  China:  Extension  of 
Time  Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review.  66  FR  63018). 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

Imports  covered  by  this  review  are 
shipments  of  certain  cased  pencils  of 
any  shape  or  dimension  which  are 
writing  and/or  drawing  instruments  that 
feature  cores  of  graphite  or  other 
materials,  encased  in  wood  and/or  man- 
made  materials,  whether  or  not 
decorated  and  whether  or  not  tipped 
[e.g.,  with  erasers,  etc.)  in  any  fashion, 
and  either  sharpened  or  unsharpened. 
The  pencils  subject  to  this  investigation 
are  classified  imder  subheading 
9609.10.00  of  the  Harmonized  Tariff 
Schedules  of  the  United  States 
(HTSUS).  Specifically  excluded  from 
the  scope  of  this  investigation  are 
mechanical  pencils,  cosmetic  pencils, 
pens,  non-cased  crayons  (wax),  pastels, 
charcoals,  and  chalks. 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes  our  written  description  of  the 
scope  of  the  order  is  dispositive. 

Preliminary  Partial  Rescission 

We  are  preliminarily  rescinding  this 
review  with  respect  to  Three  Star  and 
GSSG  because  they  made  no  shipments 
of  subject  merchandise  to  the  United 
States  during  the  POR.  The  Department 
reviewed  Customs  data  which  indicates 
that  Three  Star  and  GSSG  did  not  export 
subject  merchandise  to  the  United 
States  during  the  POR. 
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Verificatioii 

As  provided  in  section  782(i)  of  the 
Act,  during  October  2001,  the 
Department  conducted  verifications  of 
OmSFTC  and  its  suppliers.  The 
Department  intends  to  conduct 
verifications  of  CFP,  GSSG.  Three  Star 
and  Kaijruan  subsequent  to  the 
publication  of  these  preliminary  results. 
During  the  verification  of  OIHSFTC  and 
its  suppliers,  we  followed  standard 
procediuBs  in  order  to  test  information 
submitted  by  the  respondents.  These 
procedures  included  on-site  inspection 
of  the  manufacturers'  facilities, 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
relevant  source  documentation  as 
exhibits.  Chu  verification  findings  are 
detailed  in  the  report:  Verification  of  the 
Sales  Responses  of  OIHSFTC  in  the 
1999-2000  Administrative  Review  of 
Certain  Cased  Pencils  from  the  People's 
Republic  of  China  (Verification  Report), 
the  public  version  of  which  is  on  file  in 
the  Department's  Central  Records  Unit, 
Room  B099,  of  the  Main  Commerce 
building  (CRU-Public  File). 

Separate  Rates  Determination 

In  proceedings  involving  nonmarket 
economy  (NME)  countries,  the 
Department  begins  with  a  rebuttable 
presiunption  that  all  companies  within 
the  country  are  subject  to  government 
control  and  thus  should  be  assessed  a 
single  antidiunping  duty  deposit  rate.  It 
is  the  Department's  policy  to  assign  all 
exporters  of  merchandise  subject  to 
investigation  in  a  NME  country  this 
single  rate,  imless  an  exporter  can 
demonstrate  that  it  is  sufficiently 
independent  so  as  to  be  entitled  to  a 
separate  rate.  OIHSFTC,  CFP  and 
Kaiyuan  provided  the  separate  rates 
information  requested  by  the 
Department  and  reported  that  their 
export  activities  are  not  subject  to 
government  control. 

We  examined  the  separate  rates 
information  provided  by  OIHSFTC,  CFP 
and  Kaijruan  in  order  to  determine 
whether  the  companies  are  eligible  for 
a  separate  rate.  The  E)epartment's 
separate  rates  test  which  is  used  to 
determine  whether  an  exporter  is 
independent  from  government  control 
does  not  consider,  in  general, 
macroeconomic/border-type  controls, 
e.g.,  export  licenses,  quotas,  and 
minimum  export  prices,  particularly  if 
these  controls  are  imposed  to  prevent 
dumping.  The  test  focuses,  rather,  on 
controls  over  the  investment,  pricing, 
and  output  decision-making  process  at 
the  individual  firm  level.  See  Certain 
Cut-to-Length  Carbon  Steel  Plate  from 
Ukraine:  Final  Determination  of  Sales  at 


Less  than  Fair  Value,  62  FR  61754, 
61757  (November  19. 1997);  Tapered 
Roller  Bearings  and  Parts  Thereof, 
Finished  and  Unfinished,  from  the 
People's  Republic  of  China:  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  62  FR  61276. 
61279  (November  17,  1997). 

To  establish  whether  a  firm  is 
sufficiently  independent  from 
government  control  of  its  export 
activities  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
entity  exporting  the  subject 
merchandise  under  a  test  arising  out  of 
the  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  from  the 
People's  Republic  of  China.  56  FR  20588 
(May  6, 1991)  (Sparklers),  as  amplified 
by  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2, 1994)  (Silicon  Carbide): 
In  accordance  with  the  separate  rates 
criteria,  the  Department  assigns  separate 
rates  in  NME  cases  only  if  respondents 
can  demonstrate  the  absence  of  both  de 
jure  and  de  facto  governmental  control 
over  export  activities.. 

1 .  Absence  of  De  Jure  Control 

The  Department  considers  the 
following  de  jure  criteria  in  determining 
whether  an  individual  company  may  be 
granted  a  separate  rate:  (1)  An  absence 
of  restrictive  stipulations  associated 
with  an  individual  exporter's  business 
and  export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers,  56  FR  at  20508  (May  6, 1991). 
.  OIHSFTC,  CFP  and  Kaiyuan  reported 
that  the  subject  merchandise  was  not 
restricted  to  any  government  list 
regarding  export  provisions  or  export 
licensing,  and  was  not  subject  to  export 
quotas  during  the  POR.  OIHSFTC,  CFP 
and  Kaiyuan  submitted  copies  of  their 
business  licenses  in  their  questionnaire 
responses.  We  inspected  OIHSFTC's 
original  business  license  at  verification. 
We  found  no  inconsistencies  with  their 
statements  regarding  the  absence  of 
restrictive  stipulations  associated  with 
their  business  licenses.  Furthermore, 
OIHSFTC,  CFP  and  Kaiyuan  submitted 
copies  of  PRC  legislation  demonstrating 
the  statutory  authority  for  establishing 
the  de  jure  absence  of  government 
control  over  the  companies.  Thus,  we 
believe  that  the  evidence  on  the  record 
supports  a  preliminary  finding  of 
absence  of  de  jure  governmental  control 
based  on:  (1)  An  absence  of  restrictive 
stipulations  associated  with  the 
business  licenses  of  OIHSFTC,  CFP  and 
Kaiyuan;  and  (2)  the  applicable 


legislative  enactments  decentralizing 
control  of  PRC  companies. 

2.  Absence  ofDe  Facto  Control 

The  Department  typically  considers 
four  factors  in  evaluating  whether  a 
respondent  is  subject  to  de  facto 
governmental  control  of  its  export 
functions:  (1)  Whether  the  export  prices 
are  set  by  or  cire  subject  to  the  approval 
of  a  governmental  agency;  (2)  whether 
the  respondent  has  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  whether  the  respondent 
has  autonomy  from  the  government  in 
making  decisions  regarding  the 
selection  of  management;  and  (4) 
whether  the  respondent  retains  the 
proceeds  of  its  export  sales  and  makes 
independent  decisions  regarding  the 
disposition  of  profits  or  financing  of 
losses.  See  Silicon  Carbide,  59  FR  at 
22586-87  (May  2, 1994);  see  also  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Furfuryl  Alcohol  From 
the  People's  Republic  of  China,  60  FR 
22544,  22545  (May  8, 1995). 

As  stated  in  previous  cases,  there  is 
some  evidence  that  certain  enactments 
of  the  PRC  central  government  have  not 
been  implemented  uniformly  among 
different  sectors  and/or  jurisdictions  in 
the  PRC.  See  Silicon  Carbide,  56  FR  at 
22587  (May  2, 1994).  Therefore,  the 
Department  has  determined  that  an 
analysis  of  de  facto  control  is  critical  in 
determining  whether  respondents  are, 
in  fact,  subject  to  a  degree  of 
govenunental  control  which  would 
preclude  the  Department  from  assigning 
separate  rates. 

OIHSFTC,  CFP  and  Kaiyuan  reported 
that  they  determine  prices  for  sales  of 
the  subject  merchandise  based  on  the 
cost  of  the  merchandise,  movement 
expenses,  overhead,  profit,  and  the 
market  situation  in  the  United  States. 
Moreover,  OIHSFTC,  CFP  and  Kaiyuan 
stated  that  they  negotiated  the  price 
directly  with  their  custotners.  Also, 
OIHSFTC,  CFP  and  Kaiyuan  claimed 
that  their  prices  are  not  subject  to 
review  or  guidance  from  any 
governmental  organization.  In  addition, 
the  record  indicates  that  OIHSFTC,  CFP 
and  Kaiyuan  have  the  authority  to 
negotiate  and  sign  contracts  and  other 
agreements.  Further,  OIHSFTC,  CFP  and 
Kaiyuan  claimed  that  their  negotiations 
are  not  subject  to  review  or  guidance 
from  any  governmental  organization. 
Finally,  there  is  no  evidence  on  the 
record  to  suggest  that  there  is  any 
governmental  involvement  in  the 
negotiation  of  their  contracts. 

Fiulhermore,  CFP  and  Kaiyuan 
reported  that  they  have  autonomy  in 
making  decisions  regarding  the 
selection  of  management.  CFP  and 
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Kaijruan  claimed  that  its  selection  of 
management  is  not-subject  to  review  or 
guidance  fi-om  any  governmental 
organization  and  there  is  no  evidence  on 
the  record  to  suggest  that  there  is  any 
govenunental  involvement  in  the 
selection  of  the  management  of  CFP  and 
Kaiyuan.  Although  there  is  evidence  on 
the  record  indicating  that  the  Shanghai 
State  Assets  Administration  plays  an 
indirect  role  in  the  appointment  of 
OIHSFTC  management,  we  do  not  find 
that  this  constitutes  de  facto  government 
control  of  the  business  operations  of  the 
company  relating  to  its  export  activity. 

Finally,  OIHSFTC,  CFP  and  Kaiyuan 
reported  that  they  retain  the  proceeds  of 
their  export  sales,  they  use  profits 
according  to  their  business  needs,  and 
their  management  determines  how  to 
allocate  profits.  There  is  no  evidence  on 
the  record  to  suggest  that  there  is  any 
governmental  involvement  in  decisions 
regarding  disposition  of  profits  or 
financing  of  losses. 

Therefore,  we  find  that  the  evidence 
on  the  record  supports  a  preliminary 
finding  of  absence  of  de  facto 
governmental  control  based  on  record 
statements  and  supporting 
documentation  showing  that:  (1) 
OIHSFTC,  CFP  and  Kaiyuan  set  their 
own  export  prices  independent  of  the 
govenunent  and  without  the  approval  of 
a  government  authority;  (2)  OIHSFTC, 
CFP  and  Kaiyuan  have  the  authority  to 
negotiate  and  sign  contracts  and  other 
agreements;  (3)  OIHSFTC,  CFP  and 
Kaiyuan  have  adequate  autonomy  fi-om 
the  government  regarding  the  selection 
of  management;  and  (4)  OIHSFTC,  CFP 
and  Kaiyuan  retain  the  proceeds  fi-om 
their  sales  and  make  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses. 

The  evidence  placed  on  the  record  of 
this  investigation  by  OIHSFTC,  CFP  and 
Kaiyuan  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  their  exports  of  the 
merchandise  under  investigation,  in 
accordance  with  the  criteria  identified 
in  Sparklers  and  Silicon  Carbide. 
Therefore,  for  the  purposes  of  this 
preliminary  determination,  we  are 
granting  a  separate  rate  to  OIHSFTC, 
CFP  and  Kaiyuan.^ 


2  In  the  Notice  of  Final  Determination  of  Sales  at 
Less  Than  Fair  Value:  Certain  Cased  Pencils  From 
the  Peoples  Republic  of  China.  59  FR  55625 
(November  8,  1994)  (LTFV).  the  Department  granted 
separate  rates  to  CFP  and  Shanghai  Foreign  Trade 
Corporation  (SFTC).  In  December  of  1999.  SFTC 
was  merged  into  Orient  International  (Holding)  Co., 
Ltd.  (OIH)  and  was  renamed  Orient  International 
Holding  Shanghai  Foreign  Trade  Co.,  Ltd. 
(OIHSFTC).  While  CFP  and  OIHSFTC:  received 
separate  rates  in  a  previous  segment  of  this 
proceeding,  it  is  the  Department's  policy  to  evaluate 
separate  rates  questionnaire  responses  each  time  a 


Country-Wide  Rate 

As  noted  below,  Anhui,  CNLIP  and  JP 
failed  to  respond  to  the  Department's 
questionnaire.  As  these  exporters  do  not 
qualify  for  separate  rates,  they  will 
continue  to  be  subject  to  the  PRC 
country-wide  rate  of  53.65  percent. 

Normal  Value  Comparisons 

To  determine  whether  the 
respondents'  sales  of  subject 
merchandise  were  made  at  less  than 
normal  value  (NV),  we  compared  for  all 
responding  entities,  the  export  price 
(EP)  to  NV,  as  described  in  the  Export 
Price  and  Normal  Value  sections  of  this 
notice,  below. 

Export  Price 

In  accordance  with  section  772(a)  of 
the  Act,  the  Department  calculated  an 
EP  for  sales  to  the  United  States  because 
the  subject  merchandise  was  sold 
directly  to  an  unaffiliated  customer  in 
the  United  States  prior  to  importation 
and  constructed  export  price 
methodology  was  not  otherwise 
indicated.  We  made  deductions  from 
the  sales  price  for  foreign  inland  freight, 
foreign  brokerage  and  handling,  and 
domestic  inland  insurance.  Each  of 
these  services  was  provided  by  a  NME 
vendor,  and  thus,  we  based  the 
deductions  for  these  movement  charges 
on  surrogate  values. 

We  valued  foreign  brokerage  and 
handling  using  Indian  values  that  were 
reported  in  the  public  version  of  the 
questionnaire  response  placed  on  the 
record  in  Certain  Stainless  Steel  Wire 
Rod  from  India;  Preliminary  Results  of 
Antidumping  Duty  Administrative  and 
New  Shipper  Review,  63  FR  48184 
(September  9, 1998)  [India  Wire  Rod). 
We  valued  domestic  inland  insurance 
using  the  Department's  recently  revised 
Index  of  Factor  Values  for  Use  in 
Antidumping  Duty  Investigations 
Involving  Products  from  the  PRC 
(available  on  the  Department's  website). 
We  identify  the  source  used  to  value 
foreign  inland  freight  in  the  Normal 
Value  section  of  this  notice,  below.  We 
adjusted  these  values,  as  appropriate,  to 
account  for  inflation  or  deflation 
between  the  effective  period  and  the 
POR.  We  calculated  the  inflation  or 
deflation  adjustments  for  all  factor 
values,  except  labor,  using  the 
wholesale  price  indices  (WPI)  for  India 
as  published  in  the  International 
Monetary  Fund's  (IMF's)  publication, 
.  International  Financial  Statistics. 


respondent  makes  a  separate  rates  claim,  regardless 
of  any  separate  rate  the  respondent  received  in  the 
past.  See  Manganese  Metal  From  the  People's 
Republic  of  China.  Final  Results  and  Partial 
Rescission  of  Antidumping  Dutv  Administnilive 
Review.  63  FR  12441  (March  13.  1998). 


Normal  Value  . 

For  exports  from  NME  countries, 
section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  NV 
using  a  factors  of  production  (FOP) 
methodology  if:  (1)  The  subject 
merchandise  is  exported  from  a  NME 
country,  and  (2)  available  information 
does  not  permit  the  calculation  of  NV 
using  home-market  prices,  third-country 
prices,  or  constructed  value  under 
section  773(a)  of  the  Act.  Section 
351.408  of  the  Department's  regulations 
sets  forth  the  methodology  used  by  the 
Department  to  calculate  the  NV  of 
merchandise  exported  from  NME 
countries.  In  every  case  conducted  by 
the  Department  involving  the  PRC,  the 
PRC  has  been  treated  as  a  NME.  Since 
none  of  the  parties  to  this  proceeding 
contested  such  treatment,  we  calculated 
NV  in  accordance  with  section  773(c)(3) 
and  (4)  of  the  Act  and  section  351.408(c) 
of  the  Department's  regulations. 

In  accordance  with  section  773(c)(3) 
of  the  Act,  the  FOPs  utilized  in 
producing  pencils  include,  but  are  not 
limited  to:  (1)  Hoius  of  labor  required; 
(2)  quantities  of  raw  materials 
employed;  (3)  amounts  of  energy  and 
other  utilities  consumed;  and  (4) 
representative  capital  costs,  including 
depreciation.  In  accordance  with  section 
773(c)(4)  of  the  Act,  the  Department 
valued  the  FOPs,  to  the  extent  possible, 
using  the  costs  of  the  FOP  in  a  market 
economy  that  is  (1)  at  a  level  of 
economic  development  comparable  to 
the  PRC,  and  (2)  a  significant  producer 
of  comparable  merchandise.  We 
determined  that  India  is  comparable  to 
the  PRC  in  terms  of  per  capita  gross 
national  product  and  the  national 
distribution  of  labor.  Furthermore,  India 
is  a  significant  producer  of  comparable 
merchandise.  See  Memorandum  From 
Jeff  May,  Director,  Office  of  Policy,  to 
Holly  Kuga.  Senior  Office  Director,  AD/ 
CVD  Enforcement,  dated  July  30,  2001, 
which  is  on  file  in  the  CRU-Public  File. 
In  instances  where  Indian  surrogate 
value  information  was  not  available,  we 
relied  on  Indonesian  values  and,  as 
noted  below,  U.S.  values.  Indonesia  is 
also  comparable  to  the  PRC  in  terms  of 
per  capita  gross  national  product  and 
the  national  distribution  of  labor,  and  it 
is  a  significant  producer  of  comparable 
merchandise.  We  valued  Chinese 
Lindenwood,  the  wood  product  used  to 
produce  pencils  in  the  PRC,  using  U.S. 
publicly  available,  published  prices  for 
American  Basswood  because  price 
information  for  Chinese  Lindenwood 
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and  for  American  Basswood  is  not 
available  elsewhere.^ 

In  accordance  with  section  773(c)(1) 
of  the  Act,  for  purposes  of  calculating 
NV,  we  attempted  to  value  the  FOPs 
using  siUTOgate  values  that  were  in 
effect  during  the  POR.  However,  when 
we  were  imable  to  obtain  the  surrogate 
values  in  effect  during  the  ROR.  we 
adjusted  the  values,  as  appropriate,  to 
account  for  inflation  or  deflation 
between  the  effective  period  and  the 
POR.  We  calculated  the  inflation  or 
deflation  adjustments  for  all  factor 
values,  except  labor,  using  the 
wholesale  price  indices  (WPI)  for  India 
as  published  in  the  International 
Monetary  Fund's  (IMF's)  publication, 
International  Financial  Statistics.  We 
valued  the  FOP  as  follows: 

(1)  We  calculated  a  surrogate  value  for 
Chinese  Lindenwood  Pencil  Slats  based 
on  the  publicly  available  U.S.  lumber 
prices  for  Basswood  published  in  the 
©§  2001  Hardwood  Market  Report  for 
the  period  December  1999  to  November 
2000. 

(2)  We  valued  Chinese  Lindenwood 
Logs  using  prices  for  grade  2  U.S. 
basswood,  kiln  dried,  9/4  liunber  prices 
set  forth  in  the  Sawlog  Bulletin  for  the 
period  January  2000  to  November  2000. 

(3)  We  valued  the  following  material 
inputs  based  on  Indian  import  data  from 
the  Monthly  Statistics  of  the  Foreign 
Trade  of  India  (MSFTI)  for  April- 
August  2000*:  graphite,  kaolin  clay, 
bees  wax,  mixed  wax,  wax,  clear  wax, 
lacquer,  paint,  dipping  lacquer,  glue, 
clear  glue,  foil,  sealing  paper,  stearic 
acid,  printing  ink,  key  chain,  plastic, 
foam  grip,  glitter,  taloun  powder,  heat 
transfer  film,  pigment,  dye,  dyestuff, 
diluent,  hardening  oil,  and  cellulose. 

(4)  We  valued  the  following  material 
inputs  based  on  Indian  import  data  from 
the  MSFTI  for  January-December  2000: 
black  cores,  color  cores,  raw  pencils, 
erasers,  and  ferrules. 

(5)  We  valued  the  following  material 
inputs  based  on  Indonesian  import  data 
from  the  Foreign  Trade  Statistical 
Bulletin  of  Indonesia  (FTSBI)  for 
January-December,  2000:  petrol  wax. 


^Chinese  Lindenwood  and  American  Basswood 
are  virtually  the  same  type  of  wood.  U.S.  prices  for 
American  Basswood  were  used  to  value  Qiinese 
Lindenwood  in  the  Less  Than  Fair  Value 
Investigation.  See  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value;  Certain  Cased 
Pencils  from  the  People's  Bepublic  of  China.  59  FR 
55625,  55632  (1994).  This  methodology  was  upheld 
by  the'Court  of  International  Trade  on  remand.  See 
Writing  Instrument  Manufacturers  Association. 
Pencil  Section,  et  al.  v.  United  States.  Slip  Op.  97- 
151  (Q.  Int'l.  Trade,  Nov.  13.  1997)  at  16. 

*  We  note  that  we  were  unable  to  collect  surrogate 
value  data  for  certain  months  of  the  POR.  We  intend 
to  continue  to  research  and  gather  this  data  for  the 
final  results  of  this  review. 


tallow,  paraffin  wax,  emulsified  paraffin 
wax. 

(6)  In  accordance  with  section 
351.408(c)(1)  of  the  Department's 
regulations,  we  valued  solid  glue  at  the 
actual  purchase  price  because  it  was 
piutihased  from  a  market  economy  in 
U.S.  Dollars. 

(7)  We  valued  the  following  packing 
materials  based  on  Indian  import  data 
from  MSFTI  for  April-August,  2000: 
paperboard  blister  cards  (sleeves),  inner 
paperboard  boxes,  master  paperboard 
cartons,  pencil  paperboard  packaging, 
non-corrugated  paper  cartons,  cardboard 
boxes,  inner  paper  boxes,  cards,  sticker 
paper,  corrugated  cardboard,  PVC 
covers  for  blister  cards,  plastic  shrink 
wrap,  plastic  film,  plastic  strips,  poly 
bags,  plastic  twisty,  plastic  canisters, 
plastic  boxes,  pacldng  tape  and  paper 
labels. 

(8)  We  valued  energy  inputs  as 
follows.  We  valued  coal  based  on  Indian 
import  data  from  MSFTI  for  April- 
August  2000.  We  valued  steam  based  on 
Asian  Development  Bank  data 
published  in  October,  1997.  We  valued 
electricity  based  on  the  1998/1999 
consumer  category-wise  average  tariff  of 
electricity  (paise/kWh)  for  industrial 
enterprises  from  the  publicly  available 
1999-2000  "Energy  Data  Directory  & 
Yearbook"  published  by  Tata  Energy 
Research  Institute. 

(9)  In  accordance  with  19  CFR 
351.408(c)(3)  we  valued  labor  using  a 
regression-based  wage  rate  for  the  PRC 
listed  in  the  Import  Administration  Web 
site  under  "Expected  Wages  of  Selected 
NME  Countries."  See  http:// 
ia.ita.doc.gov/wages. 

(10)  We  derivea  ratios  for  factory 
overhead,  selling,  general  and 
administrative  (SG&A)  expenses,  and 
profit  using  information  reported  for 
1999-2000  in  the  Reserve  Bank  of  India 
Bulletin  of  March  31,  2001.  From  this 
information,  we  were  able  to  calculate 
factory  overhead  as  a  percentage  of 
direct  materials,  labor,  and  energy 
expenses;  SG&A  expenses  as  a 
percentage  of  the  total  cost  of 
manufacturing;  and  profit  as  a 
percentage  of  the  sum  of  the  total  cost 
of  manufacturing  and  SG&A  expenses. 

(11)  We  used  the  following  sources  to 
value  truck  and  rail  freight  services 
incurred  to  transport  the  finished 
product  to  the  port  and  direct  materials, 
packing  materials,  and  coal  from  the 
suppfiers  of  the  inputs  to  the  producers. 
We  valued  truck  freight  services  using 
the  1999  rate  quotes  reported  by  Indian 
freight  companies.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Bulk  Aspirin  From  the 
People's  Republic  of  China.  65  FR  33805 
(May  25,  2000).  We  valued  rail  freight 


services  using  the  April  1995  rates 
published  by  the  Indian  Railway 
Conference  Association. 

For  further  discussion  of  the  surrogate 
values  used  in  this  review,  see 
Memorandum  From  The  Team 
Regarding  Selection  of  Surrogate  Values 
for  Factors  of  Production  for  the 
Preliminary  Results  of  the 
Administrative  Review  of  Certain  Cased 
Pencils  from  the  People's  Republic  of 
China.  (December  31,  2001).  which  is  on 
file  in  the  CRU-Public  File. 

Facts  Available 

On  August  7,  2001,  in  letters  to  all 
non-responding  parties  to  whom  we 
issued  antidumping  duty 
questionnaires,  we  noted  that  the 
questionnaire  deadline  had  passed 
without  the  Department  having  received 
either  the  party's  response  or  a  request 
to  extend  the  deadline  for  responding. 
Also,  we  advised  these  parties  that, 
pursuant  to  19  CFR  351.302(d)(i),  we 
would  consider  any  information 
submitted  after  the  deadline  as  untimely 
filed  and  would  return  it  to  the 
submitting  party.  Finally,  we  advised 
these  parties  that  since  we  had  not 
received  their  responses,  we  were 
required  by  section  776(a)(2)(B)  of  the 
Act  to  rely  on  facts  available  in  our 
determination! 

Anhui  Light  Industrial  Products 
Import/Export  Corporation  (Anhui) 
submitted  a  letter  dated  August  20, 
2001,  indicating  that  it  would  not 
respond  to  the  Department's 
questionnaire. 

On  August  21,  2001  the  Department 
received  a  facsimile  from  the  CCCLA 
stating  that  MOFTEC  entrusted  CCCLA 
to  transmit  the  Department's 
questionnaires  to  listed  respondents. 
CCCLA  stated  that  it  could  contact  only 
two  firms:  CNLIP  and  JP.  CNLIP  and  JP, 
however,  failed  to  respond  to  the 
Department's  questionnaire. 

For  non-responding  parties  that 
received  the  Department's  questionnaire 
but  failed  to  respond,  including  Anhui, 
CNLIP  and  JP,  the  Department  is 
applying  adverse  facts  available. 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  adverse  facts 
available  whenever  it  finds  that  an 
interested  party  has  failed  to  cooperate 
by  not  acting  to  the  best  of  its  ability  to 
comply  with  the  E>epartment's  requests 
for  information.  Because  these  firms  to 
whom  we  sent  questionnaires  did  not 
respond,  we  preliminarily  determine 
that  these  entities  did  not  act  to  the  best 
of  their  abilities  to  comply  with  our 
requests.  Moreover,  we  have  determined 
that  these  firms  are  not  eligible  for 
separate  rate  status.  Therefore,  they  are 
all  being  treated  as  part  of  the  PRC-wide 
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entity.  Pursuant  to  section  776(b)  of  the 
Act,  we  are  relying  on  adverse  facts 
available  to  determine  the  margins  for 
the  PRC-wide  entity.  Specifically,  for 
adverse  facts  available  for  the  PRC-wide 
entity,  we  have  applied  the  highest  rate 
from  any  prior  segment  of  this 
proceeding,  53.65  percent,  which  is  the 
current  PRC-wide  rate.  This  rate  was  the 
"recalculated"  petition  rate  fiwrn  the 
LTFV  investigation. 

Corroboration 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  resorts  to  facts 
otherwise  available  and  relies  on 
"secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
bom  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
(H.R.  Doc.  103-316  (1994))  (SAA)  states 
that  "corroborate"  means  to  determine 
that  the  information  used  has  probative 
value.  See  SAA  at  870.  To  corroborate 
secondary  information,  the  Department 
will,  to  the  extent  practicable,  examine 
the  reliability  and  relevance  of  the 
information  to  be  used. 

In  this  review,  we  are  using,  as 
adverse  facts  available,  the  highest 
margin  from  this  or  any  prior  segment 
of  the  proceeding.  Specifically,  we  are 
using  53.65  percent,  the  current  PRC- 
wide  rate.  This  rate  was  the  petition  rate 
which  was  "recalculated"  for  the  final 
determination  in  the  investigation.  See 
Certain  Cased  Pencils  From  the  People's 
Republic  of  China;  Notice  of  Amended 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value  and  Amended 
Antidumping  Order  in  Accordance  With 
Final  Court  Decision,  64  FR  25275  (May 
11, 1999). 

The  "recalculated"  petition  rate 
constitutes  secondary  information 
within  the  meaning  of  the  SAA.  See 
SAA  at  870.  This  rate  is  currently 
•  applicable  to  all  exporters  that  do  not 
have  separate  rates  and  was 
corroborated  by  the  Department  in  a 
prior  segment  of  this  proceeding. 
Further,  nothing  on  the  record  of  the 
instant  review  calls  into  question  the 
reliability  of  the  "recalculated"  rate.  See 
Certain  Cased  Pencils  From  the  People's 
Republic  of  China;  Final  Results  of 
Antidurflping  Administrative  Review.  63 
FR  779  (January  7, 1998).  With  respect 
to  the  relevance  aspect  of  corroboration, 
the  Department  will  consider 
information  reasonably  at  its  disposal  to 
determine  whether  a  margin  continues 
to  have  relevance.  Nothing  in  the  record 
of  this  review  calls  into  question  the 
relevancy  of  the  selected  margin. 
Furthermore,  the  rate  has  not  been 
judicially  invalidated.  Moreover,  the 


rate  used  is  the  rate  currently  applicable 
to  the  uncooperative  exporters. 
Assigning  a  lower  rate  to  these  firms 
would  reward  them  for  their  failure  to 
cooperate.  Thus  it  is  appropriate  to  use 
the  selected  rate  as  adverse  facts 
available  in  the  instant  review. 

PreUminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  that  the 
following  margins  exist  for  the  period 
December  1, 1999  through  November 
30, 2000: 


Manufacturer/exporter 

Margin 
(percent) 

China  First  Pencil  Co.,  Ltd 

Orient  International  Holding 
Shanghai  Foreign  Trade  Co., 
Ltd     

59.81 
76.46 

Kaiyuan  Group  Corporation 

PRC-wide  Rate 

223.60 
53.65 

The  Department  will  disclose  to 
parties  to  this  proceeding  the 
calculations  performed  in  reaching  the 
preliminary  results  within  ten  days  of 
the  date  of  announcement  of  these 
preliminary  results.  An  interested  party 
may  request  a  hearing  within  30  days  of 
publication  of  these  preliminary  results. 
See  19  CFR  351.310(c).  We  will  issue  a 
memorandum  detailing  the  dates  of  a 
hearing,  if  any,  and  deadlines  for 
submission  of  case  briefs/written 
comments  and  rebuttal  briefs  or 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  such  briefs  or 
comments,  after  verification  of  CFP, 
GSSG,  Three  Star  and  Kaiyuan.  Parties 
who  submit  arguments  are  requested  to 
submit  with  the  argument  (1)  a 
statement  of  the  issue,  (2)  a  brief 
summary  of  the  argument  and  (3)  a  table 
of  authorities.  Further,  the  Department 
requests  that  parties  submitting  written 
comments  provide  the  Department  with 
a  diskette  containing  the  public  version 
of  those  comments.  The  Department 
will  issue  the  final  results  of  these 
administrative  reviews,  which  will 
include  the  results  of  its  analysis  of 
issues  raised  in  interested  party 
comments,  within  120  days  of 
publication  of  these  preliminary  results. 

The  final  results  of  this  review  shall 
be  the  basis  for  the  assessment  of 
antidumping  duties  on  entries  of 
merchandise  covered  by  this  review  and 
for  future  deposits  of  estimated  duties. 

Duty  Assessment  Rates 

Upon  completion  of  this  review,  the 
Department  shall  determine,  and  the 
U.S.  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  "The  Department  will  issue 
appraisement  instructions  directly  to 


Customs  upon  completion  of  this 
review.  For  assessment  purposes,  for 
CFP,  OIHSFTC  and  Kaiyuan  we 
calculated  importer-specific  assessment 
rates  for  pencils  from  the  PRC.  We 
divided  die  total  dumping  margin 
(calculated  as  the  difference  between 
NV  and  CEP)  for  the  importer  by  the 
entered  value  of  the  reviewed  sale. 
Where  the  importer-specific  assessment 
rate  is  above  de  minimis,  we  will  direct 
U.S.  Customs  to  assess  the  resulting  ad 
valorem  rate  against  the  entered  value  of 
the  entry  of  the  subject  merchandise  by 
that  importer  during  the  POR.  For 
exporters  subject  to  the  PRC-wide  rate,     • 
we  will  instruct  Customs  to  assess  the 
PRC-wide  rate  against  the  entered  value 
of  the  subject  merchandise. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  pencils  from 
the  PRC  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  publication  date  of  the  final  results 
of  this  administrative  review,  as 
provided  by  section  751(a)(1)  of  the  Act: 
(1)  The  cash  deposit  rates  for  the 
reviewed  companies  named  above  will 
be  the  rates  for  those  firms  established 
in  the  final  results  of  this  administrative 
review;  (2)  for  any  previously  reviewed 
PRC  or  non-PRC  exporter  with  a 
separate  rate  not  covered  in  this  review, 
the  cash  deposit  rate  will  be  the 
company-specific  rates  established  for 
the  most  recent  period;  (3)  for  all  other 
PRC  exporters,  the  cash  deposit  rates 
will  be  the  PRC-wide  rates  established 
in  the  final  results  of  this  review;  and 
(4)  the  cash  deposit  rates  for  non-PRC 
exporters  of  subject  merchandise  from 
the  PRC  will  be  the  rates  applicable  to 
the  PRC  supplier  of  that  exporter.  These 
deposit  requirements,  when  imposed, 
shall  remain  in  effect  imtil  publication 
of  the  final  results  of  the  next 
administrative  review. 

Notification  to  Interested  Parties 

This  notice  serves  as  a  preliminary 
reminder  to  importers  of  their 
responsibility  imder  section 
351.402(f)(2)  of  the  Department's 
regulations  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
'  period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
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sections  section  751(a)(1)  and  777(i)(l) 
of  the  Act. 

Dated:  December  31, 2001. 
Sua«n Kuhbach,  -'  '  - 

Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-1269  Filed  1-16-02;  8:45  am) 
I  COM  3S1»-OS-P 


DEPARTMENT  OF  COMMERCE 
bitemational  Trade  Administration 
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Hol^lollad  nal-Rolled  Carbon-Quality 
Slaal  Products  from  Japan:  Final 
Raaults  of  Antidumping  Duty 
waiNnisiraiiw  nwisw 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMKURY:  On  July  10,  2001,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  its  administrative  review  of 
the  antidumping  duty  order  on  Hot- 
Rolled  Flat-Rolled  Carbon-Quality  Steel 
Products  from  Japan.  See  Hot-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  from  Japan:  Preliminary 
Results  of  Antidumping  Administrative 
Review,  66  FR  35928  [Preliminary 
Results).  The  period  of  review  (POR)  is 
February  19, 1999  through  May  31, 
2000.  We  gave  interested  parties  an 
opportimity  to  comment  an  the 
preliminary  results.  Based  on  our 
analysis  of  the  comments  received,  we 
have  made  changes  in  the  margin 
calculations.  We  have  determined  that 
Kawasaki  did  not  make  sales  to  the  U.S. 
below  normal  value  during  the  POR.  See 
Final  Results  of  the  Review  secition, 
below. 

EFFECTIVE  DATE:  January  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Campau  or  Maureen  Flannery, 
AD/CVD  &iforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-1395  or  (202)  482- 
3020,  respectively. 


^^Ucable  Statote 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  the  provisions 
codified  at  19  CFR  part  351  (2000). 


Case  History 

On  Jime  29, 1999,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  certain  hot- 
rolled,  flat-rolled,  carbon-quality  steel 
products  (hot-rolled  steel)  from  Japan. 
See  Antidumping  Duty  Order;  Certain 
Hot-Rolled  Flat-Rolled  Carbon-Quality 
Steel  Products  From  Japan.  64  FR 
34778.  On  June  30,  2000,  the 
Department  received  a  timely  request 
from  Kawasaki  Steel  Corporation 
(Kawasaki)  to  conducrt  an  administrative 
review  pursuant  to  section  351.213(b)(2) 
of  the  Department's  regulations.  On  July 
31,  2000,  the  Department  published  its 
notice  of  initiation  of  this  antidumping 
duty  administrative  review.  See 
Initiation  of  Antidumping  and 
Couiitervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  64  FR  46687.  As  noted  above,  on 
July  10,  2001,  the  Department  published 
the  preliminary  results  of  this 
antidumping  administrative  review.  See 
Preliminary  Results.  The  Department 
determined  that  it  was  impracticable  to 
complete  this  antidumping 
administrative  review  within  the 
standard  time  frame,  and  extended  the 
due  date  for  the  final  results  from 
November  7,  2001  to  January  7,  2002. 
See  Hot-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Japan: 
Extension  of  Time  Limit  for  Final 
Results  of  Antidumping  Administrative 
Review.  66  FR  57423  (November  15, 
2001). 

Scope  of  the  Antidumping  Duty  Order 

The  products  covered  by  this 
antidumping  duty  order  are  certain  hot- 
rolled  flat-rolled  carbon-quality  steel 
products  of  a  rectangular  shape,  of  a 
width  of  0.5  inch  or  greater,  neither 
clad,  plated,  nor  coated  with  metal  and 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other  non- 
metallic  substances,  in  coils  (whether  or 
not  in  successively  superimposed 
layers)  regardless  of  thickness,  and  in 
straight  lengths,  of  a  thickness  less  than 
4.75  mm  and  of  a  width  measuring  at 
least  10  times  the  thicJcness.  Universal 
mill  plate  (i.e.,  flat-rolled  products 
rolled  on  four  foces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150  mm  but 
not  exceeding  1250  mm  and  of  a 
thickness  of  not  less  than  4  mm,  not  in 
coils  and  without  patterns  in  relief)  of 
a  thickness  not  less  than  4.0  mm  is  not 
included  within  the  scope  of  this  order. 

Specifically  included  in  this  scope  are 
vacnium  degassed,  fuUy  stabilized 
(commonly  referred  to  as  interstitial-free 
(IF))  steels,  high  strength  low  alloy 
(HSLA)  steels,  and  the  substrate  for 
motor  lamination  steels.  IF  steels  are 


reccignized  as  low  carbon  steels  with 
mic:ro-alloying  levels  of  elements  such 
as  titanium  and/or  niobium  added  to 
stabilize  carbon  and  nitrogen  elements. 
HSLA  steels  are  recognized  as  steels 
with  micro-alloying  levels  of  elements 
such  as  chromiiun,  copper,  niobium, 
titaniimi,  vanacfium,  and  molybdenum. 
The  substrate  for  motor  lamination 
steels  contains  micro-alloying  levels  of 
elements  such  as  silicon  and  aluminum. 

Steel  products  to  be  included  in  the 
scope  of  this  investigation,  regardless  of 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions,  are 
products  in  which:  (1)  Iron 
predominates,  by  weight,  over  each  of 
the  other  contained  elements;  (2)  the 
carbon  content  is  2  percent  or  less,  by 
weight;  and  (3)  none  of  the  elements 
listed  below  exceeds  the  quantity,  by 
weight,  respectively  indicated: 

1.80  percent  of  manganese,  or 
1.50  percent  of  silicon,  or 
1.00  percent  of  copper,  or 
0.50  percent  of  aluminum,  or 
1.25  percent  of  chromium,  or 
0.30  percent  of  cobalt,  or 
0.40  percent  of  lead,  or 
1.25  percent  of  nickel,  or 
0.30  percent  of  tungsten,  or 
0.012  percent  of  boron,  or 
0.10  percent  of  molybdenum,  or 
0.10  percent  of  niobium,  or 
0.41  percent  of  titanium,  or 
0.15  percent  of  vanadium,  or 
0.15  percent  of  zirconium. 

All  products  that  meet  the  physical 
and  chemical  description  provided 
above  are  within  the  scope  of  this  order 
unless  otherwise  excluded.  The 
following  produc:ts,  by  way  of  example, 
are  outside  and/ or  specificially  excluded 
from  the  scope  of  this  order: 

•  Alloy  hot-rolled  steel  products  in 
which  at  least  one  of  the  c:hemical 
elements  exceeds  those  listed  above 
(including  e.g.,  ASTM  specifications 
A543,  A387,  A514,  A517,  and  A506). 

•  SAE/AISI  grades  of  series  2300  and 
higher. 

•  Ball  bearing  steels,  as  defined  in  the 
HTSUS. 

•  Tool  steels,  as  defined  in  the 
HTSUS.  , 

•  Silico-manganese  (as  defined  in  the 
HTSUS)  or  silicon  electrical  steel  with 
a  silicon  level  exceeding  1.50  percent. 

•  ASTM  specific:ations  A710  and 
A736. 

•  USS  abrasion-resistant  steels  (USS 
AR  400,  USS  AR  500). 

•  Hot-rolled  steel  coil  which  meets 
the  following  chemical,  physical  and 
mechanical  specifications: 
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c 

Mn 

P 

1 1 

S 

-    Si 

Cr 

Cu 

Ni 

0.10-0.14%  

0.90%  Max 

0.025%  Max 

0.005%  Max 

0.30-0.50% 

0.50-0.70% 

0.20-0.40% 

0.20%  Max 

Width  =  44.80  inches  maximum;  'Strength  =  50,000  ksi  minimum;  Tensile         •  Hot-rolled  steel  coil  which  meets 

Thickness  =  0.063-0.198  inches;  Yield        Strength  =  70,000-88,000  psi.  the  following  chemical,  physical  and 

mechanical  specifications: 


• 

s 

c 

Mn 

P 

S 

Si                    Cr 

Cu 

N, 

Mo 

0.10-0.16%  

0.70-0.90% 

0.025%  Max 

0.006%  Max 

0.30-0.50%     0.50-0.70% 

1 1 

0.25%  Max 

0.20%  Max 

0.21%  Max 

Width  =  44.80  inches  maximum;  Yield  Strength  =  80,000  ksi  minimum;  •  Hot-rolled  steel  coil  which  meets 

Thickness  =  0.350  inches  maximum;  Tensile  Strength  =  105,000  psi  Aim.  the  following  chemical,  physical  and 

mechanical  specifications: 


c 

Mn 

P 

S 

Si 

Cr 

Cu 

Ni 

V  (wt.) . 

Cb 

0.10- 

0.14%  ... 

1.30-1.80% 

0.025%  Max 

0.005%  Max 

0.30-0.50% 

0.50-0.70% 

0.20-0.40% 

0.20%  Max 

0.10  Max 

0.08%  Max 

Width  =  44.80  inches  maximum;  Yield  Strength  =  80.000  ksi  minimum;  •  Hot-rolled  steel  coil  which  meets 

Thickness  =  0.350  inches  maximum;  Tensile  Strength  =  105,000  psi  Aim.  the  following  chemical,  physical  and 

mechanical  specifications: 


c 

Mn 

P 

S 

Si 

i 

Cr 

Cu 

Ni 

Nb 

Ca 

Al 

0.15%  Max  

1.40% 
Max 

0.025% 
Max 

0.010% 
Max 

0.50% 
Max 

1.00% 
Max 

0.50% 
Max 

0.20% 
Max 

0.005% 
Min 

Treated 

0.01- 
0.07% 

Width  =  39.37  inches;  Thickness  = 
0.181  inches  maximum;  Yield  Strength 
=  70.000  psi  minimum  for  thicknesses  < 
0.148  inches  and  65.000  psi  minimum 
for  thicknesses  >0.148  inches;  Tensile 
Strength  =  80,000  psi  minimmn. 

•  Hot-rolled  dual  phase  steel,  phase- 
hardened,  primarily  with  a  ferritic- 
martensitic  micaDStnicture,  contains  0.9 
percent  up  to  and  including  1.5  percent 
silicon  by  weight,  further  characterized 
by  either  (i)  tensile  strength  between  . 
540  N/mm2  and  640  N/mm^  and  an 
elongation  percentage  >  26  percent  for 
thicknesses  of  2  mm  and  above,  or  (ii) 

a  tensile  strength  between  590  N/mm^ 
and  690  N/mm^  and  an  elongation 
percentage  >  25  percent  for  thicknesses 
of  2mm  and  above. 

•  Hot-rolled  bearing  quaUty  steel, 
SAE  grade  1050,  in  coils,  with  an 
inclusion  rating  of  1.0  maximum  per 
ASTM  E  45.  Method  A.  with  excellent 
surface  quality  and  chemistry 
restrictions  as  follows:  0.012  percent 
maximum  phosphorus.  0.015  percent 
maximum  sulfur,  and  0.20  percent 
maximum  residuals  including  0.15 
percent  maximum  chromiiun. 

•  Grade  ASTM  A570-50  hot-rolled 
steel  sheet  in  coils  or  cut  lengths,  width 
of  74  inches  (nominal,  within  ASTM 
tolerances),  thickness  of  11  gauge  (0.119 
inch  nominal),  mill  edge  and  skin 


passed,  with  a  minimum  copper  content 
of  0.20%. 

The  merchandise  subject  to  this  order 
is  classified  in  the  HTSUS  at 
subheadings:  7208.10.15.00, 
7208.10.30.00.  7208.10.60.00. 
7208.25.30.00.  7208.25.60.00, 
7208.26.00.30,  7208.26.00.60, 
7208.27.00.30,  7208.27.00.60, 
7208.36.00.30,  7208.36.00.60.- 
7208.37.00.30,  7208.37.00.60, 
7208.38.00.15,  7208.38.00.30, 
7208.38.00.90,  7208.39.00.15, 
7208.39.00.30,  7208.39.00.90, 
7208.40.60.30,  7208.40.60.60, 
7208.53.00.00,  7208.54.00.00, 
7208.90.00.00,  7210.70.30.00. 
7210.90.90.00.  7211.14.00.30. 
7211.14.00.90.  7211.19.15.00. 
7211.19.20.00.  7211.19.30.00, 
7211.19.45.00,  7211.19.60.00. 
7211.19.75.30.  7211.19.75.60. 
7211.19.75.90.  7212.40.10.00, 
7212.40.50.00,  and  7212.50.00.00. 
Certain  hot-rolled  flat-rolled  carbon- 
quality  steel  covered  by  this  order, 
including:  vacuum  degassed,  fully 
stabilized;  high  strengUi  low  alloy;  and 
the  substrate  for  motor  lamination  steel 
may  also  enter  under  the  following  tariff 
numbers:  7225.11.00.00,  7225.19.00.00, 
7225.30.30.50,  7225.30.70.00, 
7225.40.70.00,  7225.99.00.90, 
7226.11.10.00,  7226.11.90.30, 


7226.11.90.60,  7226.19.10.00, 
7226.19.90.00,  7226.91.50.00. 
7226.91.70.00,  7226.91.80.00.  and 
7226.99.00.00.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  Customs  purposes,  the 
written  description  of  the  merchandise    . 
is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  c:ase  and 
rebuttal  briefs  by  parties  to  this 
proceeding  are  addressed  in  the  Issues 
and  Decision  Memorandum  from  Joseph 
A.  Spetrini,  Deputy  Assistant  Secretary, 
Import  Administration,  Group  III,  to 
Faryar  Shirzad,  Assistant  Secretary  for 
Import  Administration,  dated  January  7, 
2002  {Decision  Memorandum),  which  is 
hereby  adopted  by  this  notice.  A  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded,  all  of 
which  are  addressed  in  the  Decision 
Memorandum,  is  attached  to  this  notice 
as  an  Appendix.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  review  and  the  corresponding 
recommendations  in  this  public 
memorandiun,  which  is  on  file  in  B-099 
in  the  main  Department  of  Conunerce 
Building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  direcrtly  on  the  World 
Wide  Web  at  www.ia.ita.doc.gov/fm. 
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The  paper  copy  and  electronic  version 
of  the  Decision  Memorandum  are 
identical  in  content. 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  the 
comments  received,  we  have  changed 
our  approach  to  the  margin  calculation 
for  Kawasaki.  Below  is  a  list  of  the 
changes  for  the  final  results.  See  the 
Decision  Memorandum  for  further 
details. 

•  The  Department  treated  home 
market  sales  made  through  Channel  1  as 
having  been  made  at  one  home  market 
level  of  trade,  and  treated  home  market 
sales  made  through  Channels  2  and  3  as 
having  been  made  at  a  second,  more 
advanced  hon\e  market  level  of  trade. 
All  U.S.  sales  were  matched  at  the  same 
LOT,  I.e.,  to  home  market  Channel  1 
sales.  (See  Comment  1  in  the  Decision 
Memorandum.) 

•  The  Department  matched  Home 
Market  sales  to  U.S.  sales  using 
CONNUMH  rather  than  CONNUM2H. 
(See' Comment  4  in  the  Decision 
Memorandum.) 

•  The  Department  included  lease 
income  and  associated  lease  expenses  in 
the  G&A  rate  calculation.  [See  Comment 
9  in  the  Decision  Memorandum.) 

•  The  Department  included  only  the 
ciurent  portion  of  the  gains  and  losses 
from  cancellation  of  interest  rate  swap 
agreements  for  the  final  results.  (See 
Comment  10  in  the  Decision 
Memorandum.) 

•  The  Department  included  the  profit 
on  sale  of  scrap  in  the  G&A  rate 
calculation.  (See  Comment  11  in  the 
Decision  Memorandum.)  , 

Currency  Conversion       ' 

We  made  currency  conversions  based 
on  the  exchange  rates  in  effect  on  the 
dates  of  the  U.S.  sales,  as  certified  by 
the  Federal  Reserve  Bank,  in  accordance 
with  section  773 A(a)  of  the  Act. 

Final  Results  of  the  Review 

We  determine  that  the  following 
percentage  weighted-average  margin 
exists  for  Kawasaki  for  the  period 
Februarv  19, 1999  through  May  31, 
2000: 


Manufacturer/ex- 
pofter 

Time  period 

Margin 

Kawasaki  Steel 
Cofporation  ... 

i 
02/19/1999- 
05/31 /20iD0 

0.00% 

Because  the  weighted-average 
dumping  margin  is  zero,  we  will 
instruct  the  U.S.  Customs  Service  to 
liquidate  entries  made  during  this 
review  period  without  regard  to 


antidumping  duties  for  the  subject 
merchandise  that  Kawasaki  exported. 

In  addition,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this.notice  for  all 
shipments  of  hot-rolled  steel  from 
Japan,  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  publication,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  For 
Kawasaki,  the  cash  deposit  rate  will  be 
the  rate  listed  above;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  a  previous  segment  of 
this  proceeding,  the  caslvdeposit  rate 
will  continue  to  be  the  company- 
specific  rate  published  in  the  most 
recent  final  determination  in  which  that 
manufacturer  or  exporter  was  covered; 
(3)  if  the  exporter  is  not  a  firm  covered 
in  this  review  or  in  any  previous 
segment  of  this  proceeding,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  subject  merchandise;  and  (4)  if 
neither  the  exporter  nor  the 
manufacturer  is  a  firm  covered  in  this 
review  or  in  any  previous  segment  of 
this  proceeding,  the  cash  deposit  rate 
will  be  29.30  percent,  the  all  others  rate 
established  in  the  less-than-fair-value 
investigation.  These  deposit 
requirements  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred,  and  in  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  r^ulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

We  are  issuing  and  publishing  this 
determination  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act,  and  19  CFR  351.213. 


Dated:  [anuary  7.  2002. 

Faryar  Shirzad, 

Assistant  Secretan"  for  Import 
Administration. 

Appendix — Issues  in  Decision 
Memorandum 

1.  Level  of  Trade  in  the  Home  Maricet 

2.  Level  of  Trade  Adjustment 

3.  Billing  Adjustments 

4.  Matching  Home  Market  Sales  to  U.S.  Sales 
Using  CONNUMH  Rather  than 
CONNUM2H 

5.  Zeroing  Negative  Margins 

6.  Application  of  the  Department's.  Arm's 
Length  Test 

7.  Exclusion  of  Inter-company  Profit  and  Loss 
from  Production  Variances 

8.  Adjustment  of  Electricity  Cost  for 
Affiliated  Party  Transactions 

9.  Exclusion  of  Lease  Income  and  Expenses 
from  G&A  Rate  Calculation 

10.  Exclusion  of  Gain  on  Cancellation  of 
Interest  Rate  Swaps  from  Net  Financing 
Expense 

11.  Inclusion  of  Gain  on  Sale  of  Steel  Scrap 
in  the  G&A  Expense  Rate  Calculation 

li2.  Allowing  Kawasaki  to  Report  Sales  by 
Kawasho  Instead  of  Downstream  Sales 

[FR  Doc.  02-1268  Filed  1-16-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  083000B] 

RIN  0648-AN92 

Notice  of  the  Continuing  Effect  of  the 
List  of  Fisheries 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  the  list  of  fisheries  for 

2002. 

SUMMARY:  The  National  Marine 
Fisheries  Service  is  providing 
notification  that  the  2001  List  of 
Fisheries  (LOF)  remains  in  effect  for 
2002.  Under  the  Marine  Mammal 
Protection  Act  (MMPA),  NMFS  must 
place  a  commercial  fishery  on  the  LOF 
under  one  of  three  categories,  based 
upon  the  level  of  serious  injury  and 
mortality  of  marine  mammals  that  occur 
incidental  to  that  fishery.  The 
categorization  of  a  fishery  in  the  LOF 
determines  whether  participants  in  that 
fishery  are  subject  to  certain  provisions 
of  the  MMPA,  such  as  registration, 
observer  coverage,  and  take  reduction 
plan  requirements. 
ADDRESSES:  Registration  information, 
materials,  and  marine  mammal 
reporting  forms  may  be  obtained  from 
the  following  regional  offices: 
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NMFS,  Northeast  Region,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298,  Attn:  Sandra  Arvilla. 

NMFS,  Southeast  Region,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702,  Attn:  Teletha 
Griffin. 

NMFS,  Southwest  Region,  Protected 
Species  Management  Division,  501  W. 
Ocean  Blvd.,  Suite  4200,  Long  Beach, 
CA  90802-4213,  Attn:  Don  Peterson. 

NMFS,  Northwest  Region,  7600  Sand 
Point  Way  NE,  Seattle.  WA  98115,  Attn: 
Permits  Office. 

NMFS,  Alaska  Region.  Protefcted 
Resomces,  P.O.  Box  22668,  709  West 
9th  Street,  Juneau,  AK  99802. 

FOR  FURTHER  INFORMATXW  CONTACT:   - 

Emily  Menashes,  Office  of  Protected 
Resources,  301-713-2322  ext.  101;  Kim 
Thounhurst.  Northeast  Region,  978- 
281-9138;  Katie  Moore,  Southeast 
Region,  727-570-5312;  Tim  Price. 
Southwest  Region,  562-980-4029;  Brent 
Norberg.  Northwest  Region.  206-526- 
6733;  Amy  Van  Atten.  Alaska  Region. 
907-586-7642.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
may  call  the  federal  Information  Relay 
Service  at  1-800-877-8339  between  8 
a.m.  and  4  p.m.  Eastern  time.  Monday 
through  Friday,  excluding  Federal 
holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

The  2001  List  of  Fisheries  is 
accessible  by  the  Internet  at  http:// 
www.nmfs.noaa.gov/prot — ^res/PR2/ 
Fisheries — Interactions/list — of — 
fisheries.html. 

Background 

This  notice  provides  that  the  2001 
LOF  published  in  August  15.  2001  (66 
FR  42788)  remains  in  effect  for  2002 
with  no  changes.  NMFS  intends  to 
propose  changes  to  the  LOF  for  2003. 
which  is  scheduled  to  publish  as  a 
proposed  rule  and  be  available  for 
public  comment  in  the  svunmer  of  2002. 

What  Is  the  List  of  Fisheries? 

Under  section  118  of  the  MMPA. 
NMFS  must  publish,  at  least  annually, 
a  LOF  that  places  all  U.S.  commercial 
fisheries  into  one  of  three  categories 
based  on  the  level  of  incidental  serious 
injiuy  and  mortality  of  marine  mammals 
that  occurs  in  each  fishery.  The 
categorization  of  a  fishery  in  the  LOF 
determines  whether  participants  in  that 
fishery  may  be  required  to  comply  with 
certain  provisions  of  the  MMPA.  such  as 
registration,  observer  coverage,  and  take 
reduction  plan  requirements. 


How  Does  NMFS  Determine  In  Which 
Catifgory  a  Fishery  is  Placed? 

The  definitions  for  the  fishery 
classification  criteria  can  be  found  in 
the  implementing  regulations  for  section 
118  of  the  MMPA  (50  CFR  part  229).  In 
addition,  these  definitions  are 
summarized  in  the  preambles  to  the 
final  rule  implementing  section  118  (60 
FR  45086.  August  30,  1995),  the  final 
LOF  for  1996  (60  FR  67063,  December 
28, 1995),  and  the  proposed  LOF  for 
2001  (66  FR  6545,  January  22.  2001). 

How  Do  I  Find  Out  if  a  Specific  Fishery 
is  in  Category  I,  II,  or  m? 

This  document  includes  two  tables 
that  list  all  U.S.  commercial  fisheries  by 
LOF  Category.  Table  1  lists  all  of  the 
fisheries  in  the  Pacific  Ocean  (including 
Alaska).  Table  2  lists  all  of  the  fisheries 
in  the  Atlantic  Ocean.  Gulf  of  Mexico, 
and  Caribbean. 

Am  I  Required  to  Register  Under  the 
MMPA? 

Owners  of  vessels  or  gear  engaging  in 
a  Category  I  or  II  fishery  are  required 
under  50  CFR  229.4  to  register  with 
NMFS  and  obtain  a  marine  mammal 
authorization  fi'om  NMFS  in  order  to 
lawfully  incidentally  take  a  marine 
mammal  in  a  commercial  fishery. 
Owners  of  vessels  or  gear  engaged  in  a 
Category  III  fishery  are  not  required  to 
register  with  NMFS  or  obtain  a  marine 
mammal  authorization. 

How  Do  I  Register? 

You  must  register  through  NMFS' 
Regional  Offices  (see  ADDRESSES)  unless 
you  participate  in  a  fishery  that  has  an 
integrated  registration  program.  Upon 
receipt  of  a  completed  registration. 
NMFS  will  issue  vessel  or  gear  ovimers 
a  decal  or  other  physical  evidence  of  a 
current  and  valid  registration  that  must 
be  displayed  or  that  must  be  in  the 
possession  of  the  master  of  each  vessel 
while  fishing  (MMPA  Section 
118(c)(3)(A)). 

For  some  fisheries.  NMFS  has 
integrated  the  MMPA  registration 
process  with  existing  state  and  Federal 
fishery  license,  registration,  or  permit 
systems  and  related  programs. 
Participants  in  these  fisheries  are 
automatically  registered  under  the 
MMPA  and  are  not  required  to  pay  the 
$25  registration  fee. 

Which  Fisheries  Have  Integrated 
Registration  Programs? 

The  following  fisheries  have 
integrated  registration  programs  imder 
the  MMPA:  all  Alaska  Category  II 
fisheries;  all  Washington  and  Oregon 
Category  II  fisheries;  the  Gulf  of  Maine/ 
U.S.  Mid-Atlantic  lobster  trap/pot 


fishery;  the  Federal  portion  of  the 
Northeast  sink  gillnet  fishery;  and,  the 
Federal  portion  of  the  Atlantic  squid, 
mackerel,  butterfish  trawl  fishery. 
Special  procedures  and  instructions  for 
registration  in  these  integrated  fisheries 
are  described  in  the  preamble  to  the 
final  LOF  for  1998  (63  FR  5748, 
February  4,  1998). 

How  Do  I  Renew  My  Registration 
Under  the  MMPA? 

The  Regional  Offices  aimually  send 
renewal  packets  to  participants  in 
Category  I  or  II  fisheries  that  have 
previously  registered;  however,  it  is 
your  responsibility  to  ensure  that 
registration  or  renewal  forms  are 
submitted  to  NMFS  at  least  30  days  in 
advance  of  fishing.  If  you  have  not 
received  a  renewal  packet  by  January  1 
or  are  registering  for  the  first  time, 
request  a  registration  form  fi'om  the 
appropriate  Regional  Office  (see 
ADDRESSES). 

Am  I  Required  to  Submit  Reports  When 

I  Injure  or  Kill  a  Marine  Mammal 
During  the  Course  of  Commercial 
Fishing  Operations? 

Any  vessel  owner  or  operator,  or 
fisher  (in  the  case  of  non-vessel 
fisheries),  participating  in  a  Category  1, 
II,  or  III  fishery  must  comply  with  50 
CFR  229.6  and  report  all  incidental 
injuries  or  mortalities  of  marine 
mammals  that  occur  during  commercial 
fishing  operations  to  NMFS.  "Injury"  is 
defined  in  50  CFR  229.2  as  a  wound  or 
other  physical  harm.  In  addition,  any 
animal  that  ingests  fishing  gear  or  any 
animal  that  is  released  with  fishing  gear 
entangling,  trailing,  or  perforating  any 
part  of  the  body  is  considered  injured 
and  must  be  reported.  Instr"rtions  on     » 
how  to  submit  reports  can  be  found  in 
50  CFR  229.6. 

Am  I  Required  to  Take  an  Observer 
Aboard  My  Vessel? 

Fishers  participating  in  a  Category  I  or 

II  fishery  are  required  to  accommodate 
an  observer  aboard  your  vessel(s)  upon 
request.  Observer  requirements  can  be 
found  in  50  CFR  229.7.   " 

Am  I  Required  to  Comply  With  Any 
Take  Reduction  Plan  Regulations? 

Fishers  participating  in  a  Category  I  or 
n  fishery  are  required  to  comply  with 
any  applicable  take  reduction  plans. 
NMFS  may  develop  and  implement  take 
reduction  plans  for  any  Category  I  or  II 
fishery  that  interacts  with  a  strategic 
stock.  50  CFR  part  229,  subpart  C 
provides  take  reduction  plan 
regulations. 
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Lut  of  Fisheries 

The  following  two  tables  list  U.S. 
commercial  fisheries  according  to  their 
assigned  categories  under  section  118  of 
the  MMPA.  "rtie  estimated  number  of 
vessels/participants  is  expressed  in 
terms  of  the  number  of  active 
participants  in  the  fishery,  when 
possible.  If  this  information  is  not 
available,  the  estimated  niunber  of 
vessels  or  persons  licensed  for  a 
particular  fishery  is  provided.  If  no 
recent  information  is  available  on  the 
number  of  participants  in  a  fishery,  the 
number  from  the  1996  LOF  is  used. 


The  tables  also  list  the  marine 
mammal  species  and  stocks  that  are 
incidentally  killed  or  injured  in  each 
fishery  based  on  observer  data,  logbook 
data,  stranding  reports,  and  fishers' 
reports.  This  list  includes  all  species  or 
stocks  known  to  incur  injury  or 
mortality  in  a  given  fishery.  However, 
not  all  species  or  stocks  identified  are 
necessarily  independently  responsible 
for  a  fishery's  categorization.  There  are 
a  few  fisheries  that  are  in  Category  II 
that  have  no  recently  documented 
interactions  with  marine  mammals. 
Justifications  for  placement  of  these 


fisheries  are  by  analogy  to  other  gear 
types  that  are  known  to  injure  or  kill 
marine  mammals,  as  discussed  in  the 
final  LOF  for  1996. 

Commercial  fisheries  in  the  Pacific 
Ocean  (including  Alaska)  are  included 
in  Table  1;  commercial  fisheries  in  the 
Atlantic  Ocean,  Gulf  of  Mexico,  and 
Caribbean  are  included  in  Table  2.  An 
asterisk  (*)  indicates  that  the  stock  is  a 
strategic  stock;  a  plus  (+)  indicates  that 
the  stock  is  listed  as  threatened  or 
endangered  under  the  Endangered 
Species  Act. 


Table  1— List  of  Fisheries  Commercial  Fisheries  in  the  Pacific  Ocean 


Fishery  Description 


Estimated  no.  of 
vessels/  persons 


Marine  mammal  species  and  stocks  incidentally  killed/ 
injured 


Category  I 


GILLNET  RSHERIES: 

CA  angel  shark/halibut  and  other  species  large  mesh  (>3.5in)  set 

58 

Hartxtf  porpoise,  central  CA 

gillnet 

Common  dolphin,  short-beaked,  CA/OR/WA 
Common  dolphin,  long-beaked  CA 
California  sea  lion,  U.S.  Harbor  seal,  CA 
Northern  elephant  seal,  CA  breeding 
Sea  otter,  CA 

CA/OR  thresher  shark/swordfis 

1  rlrift  nillnet      

130 

Steller  sea  lion,  Eastem  U.S.'-f 

Spemrj  whale,  CA/OR/WA*+ 

Dall's  porpoise,  CA/OR/WA 

Pacific  white  sided  dolphin.  CA/OR/WA 

Risso's  dolphin,  CA/OR/WA 

Bottlenose  dolphin,  CA/OR/WA  offshore 

Short-beaked  common  dolphin  CA/OR/WA 

Long-beaked  common  dolphin  CA/OR/WA 

t 

Northern  right  whale  dolphin,  CA/ORA/VA 
Short-finned  pilot  whale,  CA/OR/WA* 
Baird's  beaked  whale,  CA/OR/WA 
Mesoplodont  beaked  whale,  CA/OR/WA 
Cuvier's  beaked  whale,  CA/OR/WA 
Pygmy  sperm  whale,  CA/OR/WA 
California  sea  \ion,  U.S. 
Northern  elephant  seal,  CA  breeding 
Humpback  whale,  CA/OR/WA-Mexico* 
Minke  whale,  CA/ORAWA 
Striped  dolphin,  CA/OR/WA 
Killer  whale,  CA/OR/WA  Pacific  coast 

• 

Northern  fur  seal,  San  Miguel  Island 

Category  II 


GILLNET  FISHERIES: 

AK  Bristol  Bay  salmon  drift  gillnet 


AK  Bristol  Bay  salmon  set  gillnet 


AK  Cook  Inlet  salmon  drift  gillnet 


1,903 


1,014 


576 


Steller  sea  lion,  Western  U.S.*+    ' 

Northem  fur  seal,  Eastem  Pacifk:* 

Harbor  seal,  Bering  Sea 

Beluga  wtiale,  Bristol  Bay 

Gray  whale,  Eastem  north  Pacifk: 

Spotted  seal,  AK 

Pacifk:  white-sided  dolphin,  North  Pacific 

HaitxK  seal,  Bering  Sea 

Beluga  whale,  Bristol  Bay 

Gray  whale,  Eastem  North  Pacifk: 

Northem  fur  seal,  Eastem  Padfk:* 

Spotted  seal,  AK 

Steller  sea  Ikxi,  Westem  U.S.'-t- 

Hartxv  seal.  GOA 

Hart>or  porpoise,  GOA 

Dall's  porpoise,  AK 

Beluga  whale.  Cook  lntet*-i- 
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TABLE  1— List  of  Fisheries  Commercial  Fisheries  in  the  Pacific  Ocean— Continued 


Fishery  Description 


AK  Cook  Inlet  salmon  set  gillnet 


AK  Kodiak  salmon  set  gillnet 


AK  Metlakatla/Annette  Island  salmon  drift  gillnet .. 
AK  Peninsula/Aleutian  Islands  salmon  drift  gillnet 


AK  Peninsula/Aleutian  Islands  salmon  set  gillnet 
AK  Prince  William  Soyhd  salmon  drift  gillnet 


Estimated  no.  of 
vessels/  persons 


AK  Southeast  salmon  drift  gillnet 


AK  Yakutat  salmon  set  gillnet 


WA  Puget  Sound  RegkHi  salmon  drift  gillnet  (includes  all  inland 
waters  south  of  US-Canada  border  and  eastward  of  the  Bonilla- 
Tatoosh  line  treaty  Indian  fishing  is  excluded). 

PURSE  SEINE  FISHERIES: 

AK  Southeast  salmon  purse  seine 

CA  anchovy,  mackerel,  tuna  purse  seine* 


745 


188 


60 
164 


116 
541 


481 


CA  squid  purse  seine 

TRAWL  FISHERIES: 

AK  miscellaneous  finfish  pair  trawl 

LONGLINE  FISHERIES: 

California  longline 

OR  swordfish  fk>ating  longline 

OR  blue  shari(  ftoafing  tongline 


170 
725 


416 
150 


65 

2 

45 
2 

1 


Category  III 


GILLNET  FISHERIES: 

AK  Kuskokwim.  Yukon,  Norton  Sound,  Kotzebue  salmon  gillnet 

AK  miscellaneous  finfish  set  gillnet 

AK  Prince  William  Sound  salmon  set  gillnet 


AK  roe  herring  and  food/bait  herring  gillnet 

CA  set  and  drift  gillnet  fisheries  that  use  a  stretched  mesh  size  of 

3.5  in  or  less. 
Hawaii  gillnet 

WA  Grays  Harbor  salmon  drift  gillnet  (excluding  treaty  Tribal  fish- 
ing). 

WA,  OR  herring,  smelt,  shad,  sturgeon,  bottom  fish,  mullet,  perch, 
rockfish  gillnet. 

WA.  OR  tower  Columbia  River  (includes  tributaries)  drift  gillnet 


WA  Willapa  Bay  drift  gillnet 


PURSE  SEINE.  BEACH  SEINE,  ROUND  HAUL  AND  THROW 
NET  FISHERIES: 

AK  Metlakatia  salmon  purse  seine 

AK  miscellaneous  finfish  beach  seine 

AK  miscellaneous  finfish  purse  seine  „ 


Marine  mammal  species  and  stocks  incidentally  killed/ 
injured 


Steller  sea  lion,  Westem  U.S.*+ 

Hartx)r  seal,  GOA 

Hartxjr  porpoise,  GOA 

Dall's  porpoise,  AK 

Beluga  whale,  Cook  Inlet'-f 

Harbor  seal,  GOA 

Hartxjr  porpoise,  GOA 

Sea  otter,  AK 

None  documented 

Northem  fur  seal,  Eastem  Pacifk:* 

Hartx)r  seal.  GOA 

Hart)or  porpoise,  Bering  Sea 

Dall's  porpoise,  AK 

Steller  sea  lion,  Westem  U.S.*+ 

Hartxjr  porpoise,  Bering  Sea 

Steller  sea  lion,  Westem  U.S.*+ 

Northem  fur  seal,  Eastem  Pacifk:* 

Hartxjr  seal,  GOA 

Pacific  white-sided  dolphin.  North  Pacifk: 

Hartxjr  porpoise,  GOA 

Dall's  porpoise,  AK 

Sea  Otter,  AK 

Steller  sea  lion.  Eastem  U.S.*+ 

Hartx>r  seal.  Southeast  AK 

Pacifk:  white-sided  dolphin.  North  Pacifk: 

Harbor  porpoise.  Southeast  AK 

Dall's  porpoise,  AK 

Humpback  whale,  central  North  Pacjfk:*+ 

Hartxjr  seal.  Southeast  AK 

Gray  whale,  Eastem  North  Pacific 

Harbor  porpoise.  Inland  WA 

Dall's  porpoise,  CA/OR/WA     ^ 

Hart>or  seal,  WA  inland 

Humpback  whale,  central  North  Pacifk:** 

Bottlenose  dolphin,  C/VOR/WA  offshore 

California  sea  lion,  U.S. 

Hartx>r  seal,  CA 

Short-finned  pitot  whale,  CA/ORAVA* 

None  documented 

California  sea  lion 
None  documented 
None  documented 


1.922 

Hartx)r  porpoise,  Bering  Sea 

.3 

Steller  sea  lion,  Westem  U.S.*+ 

30 

Steller  sea  lion,  Westem  U.S.*+ 

Hartxjr  seal,  GOA 

2.034 

None  documented 

341 

None  documented 

115 

Bottlenose  dolphin,  HI 

Spinner  dolphin,  HI 

24 

Harbor  seal.  OR/WA  coast 

913 

None  documented 

110 

California  sea  lk>n,  U.S. 

Harbor  seal,  OR/WA  coast 

82 

Hartxw  seal,  OR/WA  coast 

Northem  elephant  seal.  CA  breeding 

10 

None  documented 

1 

None  documented 

3 

None  documented 

2414 


Federal  Register /Vol.  67,  No.  12 /Thursday,  January  17,  2002 /Notices 


Table  1— List  of  Fisheries  Commercial  Fisheries  in  the  Pacific  Ocean— Continued 


Fishery  Description 


AK  octopus/squid  purse  seine '. 

AK  roe  herring  and  food/bait  herring  beach  seine 

AK  roe  herring  and  food/bait  hemng  purse  seine 

AK  salmon  beach  seine  ." 

AK  salmon  purse  seine  (except  Southeast  Alaska,  which  is  in  Cat- 
egory II). 
CA  herring  purse  seine  


CA  sardine  purse  seine 

HI  opelu/akule  net  , 

HI  purse  seine  ..i 

HI  throw  net,  cast  net 1...- 

WA  (all  species)  beach  seine  or  drag  seine 

WA,  OR  herring,  smelt,  squid  purse  seine  or  lampara 

WA  salmon  purse  seine  ; 

WA  salmon  reef  net 
DIP  NET  FISHERIES: 

CA  squid  dip  net 

WA,  OR  smelt,  herring  dip  net 

MARINE  AQUACULTURE  FISHERIES: 
CA  salmon  enhancement  rearing  pen  ... 

OR  salmon  ranch  

WA,  OR  salmon  net  pens  


TROLL  FISHERIES:  I 

AK  north  Pacific  halibut,  AK  bottom  fish,  WA,  OR,  CA  albacore, 

groundfish,  bottom  fish,  CA  halibut  non-salmonid  troll  fisheries. 
AK  salmon  troll  i 


An>erican  Samoa  tuna  troll 

CA/OR/WA  salmon  troll 

Commonwealth  of  the  Nortfiem  Mariana  Islands  tuna  troll 

Guam  tuna  troll 

HI  net  unclassified 

HI  trolling,  rod  and  reel 

LOf«aLINE/SET  LINE  FISHERIES: 

AK  Bering  Sea,  Aleutian  Islands  groundfish  longline/set  line  (feder- 
ally regulated  waters,  including  miscellaneous  finfish  and 'sable- 
fish). 


AK  Gulf  of  Alaska  groundfish  kxigline/set  line  (federally  regulated 
waters,  including  miscellaneous  finfish  and  sablefish). 

AK  halibut  longline/set  line  (State  and  Federal  waters) 

AK  octopus/squid  longline 

AK  state-managed  waters  groundfish  longline/setline  (including  sa- 
blefish, rockfish,  and  miscellaneous  finfish). 

CA  shark/bonito  k>ngline/set  line 

Hf  swordfish,  tuna,  billfish,  mahi  mahi,  wahoo,  oceanic  sharits 
k)ngline/set  line. 


Estimated  no.  of 
vessels/  persons 


2 

8 

624 

34 
953 

100 


120 
16 
18 
47 
235 
130 
440 
53 

115 
119 

>1 
1 
14 


1,530  (330  AK) 
2,335 

<50 
4,300 

50 

50 

106 
1,795 

115 


WA,  OR,  CA  groundfish,  tx>ttomfish  k)ngline/set  line 

WA,  OR  North  Pacifk;  halibut  kxigline/set  line 

TRAWL  FISHERIES: 


876 


3,079 

7 
731 

10 
140 


367 
350 


Marine  mammal  species  and  stocks  incidentally  killed/ 
injured 


None  documented 
None  documented 
None  documented 
None  documented 
Harbor  seal,  GOA 

Bottlenose  dolphin,  CA  coastal 

Ceilifomia  sea  lk>n,  U.S. 

Hart>or  seal,  CA 

None  documented 

None  documented 

None  documented 

None  documented 

None  documented 

None  documented 

None  documented 

None  documented 

None  documented 
None  documented 

None  documented 
None  documented 
California  sea  lion,  U.S. 
Harisor  seal,  WA  Inland  waters 

None  documented 

Steller  sea  lion,  Westem  U.S.*-*- 

Steller  sea  lion,  Eastem  U.S.'-f 

None  documented 

None  documented 

None  documented 

None  documented 

None  documented 

None  documented 

HI  trolling,  rod  and  reel 

Northern  elephant  seal,  CA  breeding 

Killer  whale,  Eastem  North  Pacifk:  resident 

Killer  whale,  transient 

Steller  sea  lion,  Westem  U.S.'-t- 

Pacific  white-sided  dolphin.  North  Pacifk: 

Dall's  porpoise,  AK 

Hartxx  seal,  Bering  Sea 

Steller  sea  lion,  Westem  U.S.'-t- 

Haibor  seal.  Southeast  AK 

Northem  elephant  seal,  CA  breeding 

Steller  sea  lion,  Westem  U.S.'-i- 

None  documented 

None  documented 

None  documented 

Humpback  whale.  Central  North  Pacifk:*-*- 

False  killer  wtiales,  HI 

Risso's  dolphin,  HI 

Bottlenose  dolphin,  HI 

Spinner  dolphin,  HI 

Short-finned  pitot  whale,  HI 

Sperm  whale,  HI 

None  documented 

None  documented 
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Table  1— List  of  Fisheries  Commercial  Rsheries  in  the  Pacific  Ocean— Continued 


Fishery  Description 


AK  Bering  Sea  and  Aleutian  Islands  Groundfish  Trawl 


Estimated  no.  of 
vessels/  persons 


166 


AK  food/bait  herring  trawl 

AK  Gulf  of  Alaska  groundfish  trawl 


AK  miscellaneous  finfish  otter  or  beam  trawl 

AK  shrimp  otter  trawl  and  beam  trawl  (statewide  and  Cook  Inlet)  ... 
AK  state-managed  waters  of  Cook  Inlet,  Kachemak  Bay,  Prince 

William  Sound,  Southeast  AK  groundfish  trawl 
WA,  OR,  CA  groundfish  trawl 


WA,  OR,  CA  shrimp  trawl  .., 

POT,  RING  NET,  AND  TRAP  FISHERIES: 

AK  Bering  Sea,  Gulf  of  Alaska  finfish  pot 

AK  crustacean  pot 

AK  octopus/squkj  pot 

AK  snaH  pot 

CA  tobster,  prawn,  shrimp,  rock  crab,  fish  pot 

OR,  CA  hagfish  pot  or  trap 

WA,  OR,  CAcrab  pot 

WA,  OR,  CA  sablefish  pot 

WA,  OR  shrimp  pot  &  trap 

HI  crab  trap 

HI  fish  trap , 

HI  lobster  trap 

HI  shrimp  trap 

HANDLINE  AND  JIG  FISHERIES: 

AK  miscellaneous  finfish  handline  and  mechankal  jig  

AK  North  Pacifk:  halibut  handline  and  mechank»l  jig  

AK  octopus/squkl  handline 

American  SanKM  bottomfish  

Commonwealth  of  the  Northem  Mariana  Islands  bottomfish 

Guam  bottomfish  

HI  aku  boat,  pole  and  line « 

HI  deep  sea  bottomfish  .' 

Hi  inshore  handline 

HI  tuna 

WA  groundfish,  bottomfish  jig  

HARPOON  FISHERIES: 

CA  swordfish  harpoon 

POUND  NETAWEIR  FISHERIES: 

AK  herririg  spawn  on  kelp  pound  net 

AK  Southeast  herring  roe/food/bait  pound  net 

WA  herring  brush  weir 


3 
198 


6 
58 
2 

585 


Marine  mammal  species  and  stocks  inckjentally  killed/ 
injured 


Steller  sea  lk>n,  Westem  U.S.'-f 

Northem  fur  seal,  Eastem  pacific* 

Killer  whale,  Eastem  North  Pacifk;  resident 

Killer  whale,  Eastem  North  Pacifk;  transient 

Pacific  white  sided  dolphin,  North  Pacifk: 

Hartmr  porpoise,  Bering  Sea 

Hart>or  seal,  Bering  Sea 

Hartxir  seal,  GOA 

Bearded  seal,  AK 

Ringed  seal,  AK 

Spotted  seal,  AK 

Dall's  porpoise,  AK 

Rit)tx)n  seal,  AK 

Northem  elephant  seal,  CA  breeding 

Sea  otter,  AK 

Pacific  walrus,  AK 

Humpback  whale.  Central  North  Pacifk:*-f 

Humpback  whale,  Westem  North  Pacifk;* -f 

None  documented 

Steller  sea  ton.  Westem  U.S.'-f 

Northem  fur  seal,  Eastem  Pacifk:' 

Hartxjf  seal,  GOA  Dall's  porpoise,  AK 

Northern  elephant  seal,  CA  breeding 

Fin  whale.  Northeast  Pacifk: 

None  documented 

None  documented 

None  documented 

Steller  sea  Ikjn.  Westem  U.S.'-t- 

Northem  fur  seal,  Eastem  Pacific' 

Pacific  white-sided  dolphin,  central  North  Padfk: 

Dall's  porpoise,  CA/OR/WA 

California  sea  lk>n,  U.S. 

Hariaor  seal,  OR/WA  coast 


300 

None  documented 

257 

Hartjor  seal,  GOA 

Hartx>r  seal.  Bering  Sea 

Sea  otter,  AK 

1.852 

Hartrar  porpoise,  Southeast  AK 

72 

None  documented 

2 

None  documented 

608 

Sea  otter,  CA 

25 

None  documented 

1,478 

None  documented 

176 

None  documented 

254 

None  documented                    ' 

22 

None  documented 

19 

None  documented 

15 

Hawaiian  monk  seal'-t- 

5 

None  documented 

100 

None  documented 

93 

None  documented 

2 

None  documented 

<50 

J^or>e  documented 

<S0 

None  documented 

<50 

None  documented 

54 

None  documented 

434 

Hawaiian  monk  seal'-f 

650 

Bottlenose  dolphin.  HI 

144 

Rough-toothed  dolphin,  HI 

Bottlenose  dolphin,  HI 

Hawaiian  monk  seal*-f 

679 

None  documented 

228 

TMone  documented 

452 

None  documented 

3 

None  documented 

1 

None  documented 
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Table  1— List  of  Fisheries  Commercial  Fisheries  in  the  Pacific  Ocean— Continued 


Fishery  Description 


BAIT  PENS: 

WA/OR/CA  bait  pens 

DREDGE  FISHERIES: 

Coastwide  scallop  dredge  ....: 

DIVE,  HAND/MECHANICAL  COLLECTION  FISHERIES: 

AKabalone + 

AK  clam  '^ 

WA  hening  spawn  on  kelp 

AK  dungeness  crab 

AK  hening  spawn  on  kelp  ....„ 

AK  urchin  and  other  fish/shellfish 

CAabalone _ :. : 

CA  sea  urchin 

HI  coral  diving + 

HI  fish  pond  | 

HI  handprck | 

HI  k>bster  diving 4. 

HI  squiding,  spear - 

WA,  CAkelp ~ 

WAADR  sea  urchin,  ottier  clam,  octopus,  oyster,  sea  cucumber, 

scalk)p,  ghost  shrimp  hand,  dive,  or  mechanical  collection. 

WA  shellfish  aquaculture 

COMMERCIAL    PASSENGER    FISHING    VESSEL    (CHARTER 

BOAT)  FISHERIES: 

AK,  WA,  OR,  CA  commercial  passenger  fishing  vessel 

HI  "other" _ 

LIVE  FINRSH/SHELLFISH  FISHERIES: 

CA  finfish  and  shellfish  live  trap/hook-and-llne  


Estimated  no.  of 
vessels/  persons 


13 

108(12AK) 

1 
156 

4 

3 
363 
471 
111 
583 

2 

10 
135 

6 
267 

4 
637 

684 


>7,000  (1,107  AK) 
114 

93 


Marine  mammal  species  and  stocks  incidentally  killed/ 
injured 


None  documented 


None  documented 


None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 
None 


documented 
documented 
documented 
documented 
documented 
documented 
documented 
documented 
documented 
documented 
documented 
documented 
documented 
documented 
documented 


None  documented 


None  documented 
None  documented 

None  documented 


'  Marine  mammal  stock  is  strategic. 

*  stock  is  listed  as  threatened  or  endangered  under  the  Endangered  Species  Act  (ESA)  or  as  depleted  under  the  MMPA.  List  of  Abbreviations 
Used  in  Table  1:  AK,  Alaska;  CA  ,  California;  HI,  Hawaii;  GOA,  Gulf  of  Alaska;  OR,  Oregon,  and  WA,  Washington 


TABLE  2— List  of  Fisheries  Commercial  Fisheries  in  the  Atlantic  Ocean,  Gulf  of  Mexico,  and  Caribbean 


Fishery  Description 


Estimated  #  of 
vessels/persons 


Marine  mammal  species  and  stocks  incidentaHy  in- 
jured and  killed 


Category  I 


GILLNET  FISHERIES: 

' 

Norttieast  sink  gillnet ^ 

341 

North  Atlantic  right  whale,  WNA'-f 

Humpback  whale,  WNA'-t- 

Minke  whale,  Canadian  east  coast 

Killer  whale.  WNA 
White-sided  dolphin,  WNA* 

Bottlenose  dolphin,  WNA  offshore 

fc                                         , 

■ 

Hartx)r  porpoise,  GME/BF* 
Harbor  seal,  WNA 
Gray  seal,  WNA 
Common  dolphin,  WNA  * 
Fin  whale,  WNA  *+ 
Spotted  dolphin,  WNA 

False  killer  whale.  WNA 
Harp  seal.  WNA 

LONGLINE  FISHERIES: 
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Table  2— List  of  Fisheries  Commercial  Fisheries  in  the  Atlantic  Ocean,  Gulf  of  Mexico,  and  Caribbean— 

Continued 


Fishery  Description 


Atlantic  Ocean,  Caribbean,  Gulf  of  Mexico  large  pelagics  longline  .. 


Estinutted  #  of 
vessels/persons 


<200 


TRAP/POT  FISHERIES: 
Northeast/Mid-Atlantic  American  lobster  trap/pot 


TRAWL  FISHERIES: 

Atlantic  squid,  mackerel,  butterfish  trawl 


13,000 


620 


Category  II 


GILLNET  FISHERIES: 

North  Carolina  inshore  gillnet 

Northeast  anchored  float  gillnet 

Northeast  drift  gillnet  

Southeast  Atlantic  gillnet 

Southeastern  U.S.  Atlantic  shark  gillnet 

U.S.  Mid-Atlantic  coastal  gillnet 


94 
133 


unknown 

779 

12 


>655 


TRAWL  FISHERIES: 

Atlantic  herring  midwater  trawl  (including  pair  trawl) 

TRAP/POT  FISHERIES: 

Atlantic  blue  crab  trap/pot 

Northeast  trap/pot 

PURSE  SEINE  FISHERIES: 

Gulf  of  Mexico  menhaden  purse  seine  

HAUL/BEACH  SEINE  FISHERIES: 

Mkl-Atlantic  haul/beach  seine  

North  Carolina  kjng  haul  seine 

STOP  NET  FISHERIES: 

North  Carolina  roe  mullet  stop  net 

POUND  NET  FISHERIES: 


17 
>1 6,000 

unknown 
50 

25 
33 
13 


Marine  mammal  species  and  stocks  incidentally  in- 
jured and  killed 


Humpback  whale,  WNA*+ 

Minke  whale,  Canadian  east  coast 

Risso's  dolphin,  WNA 

Long-finned  pitot  wtiale.  WNA* 

Short-finned  pitot  whale,  WNA* 

Common  dolphin,  WNA* 

Atlantic  spotted  dolphin,  WNA* 

Pantropical  spotted  dolphin,  WNA* 

Striped  dolphin,  WNA 

Bottlenose  dolphin,  WNA  offshore 

Bottlenose  dolphin,  GMX  Outer  Continental  Shelf 

Bottlenose  dolphin,  GMX  Continental  Shelf  Edge  and 

Slope 
Atlantic  spotted  dolphin.  Northern  GMX 
Pantropical  spotted  dolphin,  Northern  GMX 
Risso's  dolphin,  Northern  GMX 
Hartxjr  porpoise,  GME/BF* 

North  Atlantic  right  whale,  WNA*+ 

Humpback  whale,  WNA*+ 

Fin  whale,  WNA*+ 

Minke  whale.  Canadian  east  coast 

Hartwr  seal,  WNA 

Common  dolphin,  WNA* 
Risso's  dolphin,  WNA 
Long-finned  pilot  whale,  WNA* 
Short-finned  pilot  whale,  WNA* 
White-sided  dolphin,  WNA* 


Bottlenose  dolphin,  WNA  coastar+ 
Humpback  whale,  WNA*+ 
White-sided  dolphin,  WNA* 
Hartjor  seal,  WNA 
None  documented 
Bottlenose  dolphin,  WNA  coastal 
Bottlenose  dolphin,  WNA  coastal* 
North  Atlantic  right  whale,  WNA*+ 
Atlantic  spotted  dolphin,  WNA 
Humpback  whale.  WNA*+ 
Minke  whale,  Canadian  east  coast 
Bottlenose  dolphin,  WNA  offshore 
Bottlenose  dolphin,  WNA  coastal*+ 
Hartwr  porpoise,  GME/BF* 
Harbor  seal,  WNA 
Harp  seal,  WNA 
Long-finned  pilot  whale,  WNA* 
Short-finned  pilot  whale,  WNA* 
White  sided  dolphin,  WNA 
Common  dolphin,  WNA 

Harbor  seal,  WNA 

Bottlenose  dolphin.  WNA  coastal* 
West  Indian  manatee,  FL 
Fin  whale,  WNA 

Bottlenose  dolphin.  Western  GMX  coastal 
Bottlenose  dolphin,  Northem  GMX  coastal 

Bottlenose  dolphin.  WNA  coastal* 
Hartx)r  porpoise,  GME/BF* 
Bottlenose  dolphin,  WNA  coastal* 

Bottlenose  dolphin,  WNA  coastal* 
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Table  2— List  of  Fisheries  Commercial  Fisheries  in  the  Atlantic  Ocean,  Gulf  of  Mexico,  and  Caribbean- 

Continued 


Fishery  Description 

Estimated  #  of 
vessels/persons 

Marine  mammal  species  and  stocks  incidentally  in- 
jured and  killed 

\/imintA  nound  net                     _                          

187 

Bottlenose  dolphin,  WNA  coastal* 

Category  III 


GILLNET  FISHERIES: 
Caribbean  gillnet 


Chesapeake  Bay  inshore  gillnet 
Delaware  Bay  inshore  gillnet 


Gulf  of  Mexico  gillnet 


Long  Island  Sound  inshore  gilnet 


RhcKJe  Island,  southern  Massachusetts  (to  Monomoy  Island),  and 
New  York  Bight  (Raritan  and  Lower  New  York  Bays)  inshore 
gillnet. 

TRAWL  FISHERIES: 

Calico  scallops  trawl 

Crab  trawl  i 

Georgia.  South  Carolina.  Maryland  whelk  trawl 

Gulf  of  Maine.  Mid-Atlantic  sea  scallop  trawl  ... 

Gulf  of  Maine  northem  shrimp  trawl 

Gulf  of  Mexico  butterfish  trawl 


Gulf  of  Mexico  mixed  species  trawl 
Mid-Atlantic  mixed  species  trawl  .... 
North  Atlantic  bottom  trawl 


Southeastem  U.S.  Atlantic,  Gulf  of  Mexico  shrimp  trawl 

U.S.  Atlantic  monkfish  trawl  

MARINE  AQUACULTURE  FISHERIES: 

Finfish  aquaculture 

Shellfish  aquaculture  j 

PURSE  SEINE  FISHERIES: 

Gulf  of  Maine  Atlantic  herring  purse  seine 

Gulf  of  Maine  menhaden  purse  seine ... 

Florida  west  coast  sardine  purse  seine  

Mkl-Atiantk:  menhaden  purse  seine 

U.S.  Atlantic  tuna  purse  seine 

U.S.  Mid-Atlantic  hand  seine 

LONGLINE/HOOK-AND-LINE  FISHERIES: 

Gulf  of  Maine  tub  trawl  groundfish  bottom  longline/  hook-and-lirie 


Gulf  of  Maine,  U.S.  Mid-Atlantic  tuna,  shark  swordfish  hook-and- 
line/harpoon. 

Southeastem  U.S.  Atlantk:,  Gulf  of  Mexico,  and  Caribbean  snap- 
per-grouper and  other  reef  fish  bottom  longline/hook-and-line. 

Southeastem  U.S.  Atlantk:,  Gulf  of  Mexico  shart<  bottom  longline/ 
hook-and-line. 

Southeastem  U.S.  Atlantic,  Gulf  of  Mexico,-  U.S.  Mid-Atlantic  pe- 
lagk:  hook-and-line/harpoon. 

TRAP/POT  FISHERIES 

Caribbean  mixed  species  trap/pot 

Caribtwan  spiny  k)bster  trap/pot  

Ftorida  spiny  lobster  trap/pot 


>991 

45 
60 

724 


20 


32 


12 
400 
25 
215 
320 

2 

20 
>1,000 
1,052 


>1 8,000 
unknown 

48 
unknown 

30 


50 
10 
22 

unknown 
>250 

46 


26,223 
>5,000 

124 
1,446 


>501 
>197 
2.145 


Dwarf  sperm  whale,  WNA 

West  Indian  manatee,  Antillean 

Hartjor  porpoise,  GME/BF 

Humpback  whale,  WNA*+  Bottlenose  dolphin,  WNA 

coastar+  Harbor  porpoise,  GME/BF* 
Bottlenose  dolphin.  Westem  GMX  coastal 
Bottlenose  dolphin,  Northern  GMX  coastal 
Bottlenose  dolphin,  Eastern  GMX  coastal 
Bottlenose  dolphin,  GMX  Bay,  Sound,  and  Estuarine* 
Humpback  whale,  WNA*+ 
Bottlenose  dolphin,  WNA  coastar+ 
Harbor  porpoise,  GME/BF* 
Humpback  whale,  WNA*+ 
Bottlenose  dolphin,  WNA  coastar+ 
Harbor  porpoise,  GME/BF* 

None  documented 
None  documented 
None  documented 
None  documented 
None  documented 

Atlantic  spotted  dolphin,  Eastern  GMX 
Pantropical  spotted  dolphin.  Eastern  GMX 
None  documented 
None  documented 
Long-finned  pilot  whale,  WNA* 
Short-finned  pilot  whale,  WNA* 
Common  dolphin,  WNA* 
White-sided  dolphin,  WNA* 

Striped  dolphin,  WNA  Bottlenose  dolphin,  WNA  off- 
shore 
Bottlenose  dolphin,  WNA  coastal*-*- 
Common  dolphin,  WNA* 

Harbor  seal,  WNA 
None  documented 

Hartwr  porpoise,  GME/BF* 

Harbor  seal,  WNA 

Gray  seal,  WNA 

None  documented 

Bottlenose  dolphin.  Eastern  GMX  coastal  . 

Bottlenose  dolphin,  WNA  coastal'-i- 

Humpback  whale,  WNA*-*- 

None  documented 

None  documented 

Hartxw  seal,  WNA 
Gray  seal,  Northwest  North  Atlantic 
Humpt)ack  whale.  WNA 
Humpback  whale,  WNA 

None  documented 

None  documented 

None  documented 


None  documented 
None  documented 
Bottlenose  dolphin.  Eastem  Gulf  of  Mexico  coastal 
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TABLE  2— List  of  Fisheries  Commercial  Fisheries  in  the  Atlantic  Ocean,  Gulf  of  Mexico,  and  Caribbean— 

Continued 


Fishery  Description 


Estimated  #  of 
vessels/persons 


Gulf  of  Mexkx)  blue  crab  trap/pot 


Gulf  of  Mexico  mixed  species  trap/pot 
Mid-Atlantic  mixed  species  trap/pot  .... 


Southeastem  U.S.  Atlantic,  Gulf  of  Mexico  golden  crab  trap/pot 

Southeastem  U.S.  Atlantic,  Gulf  of  Mexico  stone  crab  trap/pot 

U.S.  Mid-Atlantic  eel  trap/pot  

U.S.  Mkl-Atlantk:  and  Southeast  U.S.  Atlantk:  black  sea  bass  trap/ 

pot. 
STOP  SEINE/WEIR/POUND  NET  FISHERIES: 
Gulf  of  Maine  hening  and  Atlantic  mackerel  stop  seine/weir  


U.S.  Mkl-Atlantk:  crab  stop  seine/weir 

U.S.  Mid-Atlantk:  mixed  species  stop  seine/weir/  pound  net  (except 
the  North  Carolina  roe  mullet  stop  net). 

DREDGE  FISHERIES: 

Gulf  of  Maine  mussel 

Gulf  of  Maine,  U.S.  Mid-Atlantk:  sea  scallop  dredge 

U.S.  Mid-Atlantic/Gulf  of  Mexico  oyster  

U.S.  Mid-Atlantic  offshore  surt  clam  and  quahog  dredge 

HAUIJBEACH  SEINE  FISHERIES: 

Caribt)ean  haul/beach  seine 

Gulf  of  Mexkx)  haul/beach  seine 

Southeastem  U.S.  Atlantk:,  haul/beach  seine 

DIVE,  HAND/MECHANICAL  COLLECTION  FISHERIES: 

Atlantic  Ocean,  Gulf  of  Mexkx),  Caribbean  shellfish  dive,  hand/me- 
chanical collection. 

Gulf  of  Maine  urchin  dive,  hand/mechanical  collection 

Gulf  of  Mexico,  Southeast  Atlantk:.  Mid-Atlantic,  and  Caribbean 
cast  net. 

COMMERCIAL  PASSENGER  FISHING  VESSEL  (CHARTER 
BOAT)  FISHERIES: 

Atlantk:  Ocean.  Gulf  of  Mexkx),  Caribbean  commercial  passenger 
fishing  vessel.  - 


4.113 


unknown 
unknown 


10 
4,453 
>700 

30 


50 


2,600 
751 


>50 

233 

7.000 

100 

15 

unknown 

25 

20,000 

>50 
unknown 


4,000 


Marine  mammal  species  and  stocks  incidentally  in- 
jured and  killed 


Bottlenose  dolphin,  Westem  GMX  coastal 

Bottlenose  dolphin,  Norttiem  GMX  coastal 

Bottlenose  dolphin,  Eastem  GMX  coastal 

Bottlenose  dolphin,  GMX  Bay,  Sound,  &  Estuarine* 

West  Indian  manatee,  FL*+ 

None  documented  ^ 

Humptjack  whale.  Gulf  of  Maine 

Minke  whale.  Canadian  east  coast 

Hartwr  porpoise,  GM/BF 

None  documented 

None  documented 

None  documented 

None  documented 


North  Atlantk;  right  whale,  WNA* 

Humpt>ack  whale,  WNA*+ 

Minke  whale.  Canadian  east  coast 

Hartxjr  porpoise,  GME/BF* 

Harbor  seal,  WNA 

Gray  seal.  Northwest  North  Atlantic 

None  documented 

None  documented 


None  documented 
None  documented 
None  documented 
None  documented 

West  Indian  manatee,  Antillean 
None  documented 
None  documented 

None  documented 

None  documented 
None  documented 


None  documented 


+  sfoI*iriTsted1is^threatened'OT  endangered  under  the  ESA  or  as  depleted  under  ttie  MMPA.  List  of  /Abbreviations  Used  'Q. JaWe  2  FL  -  Flor- 
ida;GA- Georgia;  GME/BF  -  Gulf  of  Main^ay  of  Fundy;  GMX  -  GuH  of  Mexico;  NC  -  North  Carolina;  SC  -  South  Carolina;  TX  -  Texas,  WNA  - 
Westem  North  Atlantic 


Dated:  January  10.  2002. 
Samuel  W.Afckeen, 

Acting  Assistant  Administrator,  national 
Marine  Fisheries  Service. 
[FR  Doc.  02-1275  Filed  1-16-02;  8:45  am] 
BOJJNG  CODE  3510-22-S 


COMMODfTY  FUTURES  TRADING 
COMMISSION 

Recognition  of  Multilateral  Clearing 
Organizations 

agency:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice  and  order. 


SUMMARY:  The  Commodity  Futures 
Trading  Commission  ("Commission")  is 
issuing  an  Order  pinsuant  to  section 
409(b)(3)  of  the  Federal  Deposit 
Insurance  Corporation  Improvement  Act 
("FDICIA").  Section  409  provides  that 
the  Commission  (or  one  of  several  other 
authorized  U.S.  financial  regulators) 
may  determine  that  the  supervision  by 
a  foreign  financial  regulator  of  a 
multilateral  clearing  organization  for 
over-the-counter  derivative  instruments 
satisfies  appropriate  standards.  The 
Commission  is  issuing  this  Order 
pursuant  to  section  409(b)(3)  of  FDICIA 
with  respect  to  the  Norwegian  Banking, 
Insurance  and  Securities  Commission 


and  its  supervision  of  NOS  Clearing 
ASA.  a  Norwegian  clearing  house. 

EFFECTIVE  DATE:  January  11,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  V.  Chapin,  Staff  Attorney. 
Division  of  Trading  and  Markets. 
Commodity  Futiues  Trading 
Commission.  1155  21st  Street,  NW., 
Washington.  DC  20581.  Telephone: 
(202)  418-5430. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  has  issued  the  following 
Order: 
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Order  bsned  Pursuant  to  Section  409  of 
die  Federal  Deposit  Insurance 
Corporation  Improvement  Act 
Regarding  the  Multilateral  Qearing 
Activities  of  NOS  Clearing  ASA  in 
Connection  With  Transactions  Entered 
Into  on  the  International  Maritime 
Exchange 

On  December  21,  2000,  the  President 
signed  into  law  the  Commodity  Futm^s 
Modernization  Act  ("CFMA"),  which 
substantially  revised  the  Commodity 
Exchange  Act  ("CEA")  and  other  federal 
statutes,  including  FDICIA.^  In 
particular,  new  section  409  of  FDIOA 
provides  that  a  clearing  organization 
may  operate  a  multilateral  clearing 
organization  ("MCO")  ^  for  over-the- 
counter  derivatives  instruments  ("OTC 
derivatives")  ^  if,  among  other 
alternatives,  it  is  supervised  by  a  foreign 
financial  regulator  that  the  Comptroller 
of  the  Currency,  the  Board  of  Governors 
of  the  Federal  Reserve  System,  the 
Federal  Deposit  Insurance  Corporation, 
the  Securities  and  Exchange 
Commission.^r  the  Commission,  as 
applicable,  has  determined  satisfies 
appropriate  standards. 

NOS  Clearing  ASA  ("NOS")  has 
requested  that  the  Commission 
determine  that  the  oversight  of  its 
activities  by  the  Norwegian  Banking, 
Insurance  and  Securities  Commission 
("BISC")  satisfies  the  criteria  for 
operating  as  an  MCO  set  forth  in  section 
409(b)(3)  of  FDICIA."  NOS  intends  to 
operate  as  an  MCO  with  respect  to  OTC 
derivatives  transactions  to  be  executed 
on  the  International  Maritime  Exchange 
("IMAREX").5  IMAREX  operates  an 
electronic  trading  facility  for  cash- 


'  See  Appendix  E  of  Pub.  L.  106-554, 114  Stat. 
2763  (2000). 

2  Section  408(1)  of  FDIC3A  defines  MCO  to  mean 
"a  system  utilized  by  more  than  (t-wol  participants 
in  which  the  bilateral  credit  exposures  of 
participants  arising  from  the  transactions  cleared 
are  effectively  eliminated  and  replaced  by  a  system 
of  guarantees,  insurance,  or  mutualized  risk  of 
loss." 

^  Section  408(2)  of  FDICIA  defines  over-the- 
counter  derivative  instrument  to  include  any 
agreement,  contract,  or  transaction  exempt  under 
section  2(h)  of  the  CEA. 

'*  Letter  from  )oshua  M.  Cohn,  Esq..  Allen  & 
Overy.  counsel  to  NOS,  to  Jean  W«bb,  Secretary, 
Commodity  Futures  Trading  Commission,  dated 
December  21,  2001,  with  exhibits. 

^  IMAREX  filed  a  notification  with  the 
Commission  indicating  its  intent  to  operate  an 
electronic  trading  facility  in  reliance  on  the 
exemption  set  forth  in  section  2(h)(3)  of  the  CEA. 
In  accordance  with  the  notificatioa  requirement 
applicable  to  section  2(h)(3)  electronic  trading 
facilities,  IMAREX  identified  NOS  as  the  MCO  to 
which  IMAREX  will  transmit  transaction  data  for 
the  purpose  of  facilitating  clearance  and  settlement 
of  transactions.  IMAREX  commenced  trading  on 
November  2,  20O1. 


settled  futures  contracts  for  the 
transportation  of  maritime  freight. 

In  its  request,  NOS  provided  the 
Commission  with  a  detailed  description 
of  the  Norwegian  regulatory  program 
applicable  to  clearing  organizations 
along  with  English  translations  of  the 
relevant  Norwegian  statutes  and 
regulations.  NOS  also  provided  the 
Commission  with  information 
comparing  the  regulatory  requirements 
applicable  to  NOS  and  the  regulatory 
requirements  applicable  to  derivatives 
clearing  organizations  ("DCOs")  in  the 
U.S. ,  as  set  forth  in  Fart  39  of  the 
Conunission's  rules.^  The  Commission 
also  evaluated  the  oversight  activities 
imdertaken  by  BISC  in  the  context  of  the 
Principles  and  Objectives  of  Securities 
Regulation  issued  by  the  International 
Organization  of  Seciuities  Commissions. 

In  support  of  NOS's  request  for  relief, 
BISC  confirmed  that: 

•  BISC  is  authorized  under  the 
Norwegian  Securities  Trading  Act  and 
the  Financial  Supervision  Act  to 
supervise  the  clearing  of  financial 
instruments  by  persons  located  in 
Norway  and  has  the  ability  to  enforce 
compliance  with  the  applicable  laws, 
rules  and  regtilations;'' 

•  Clearing  in  Norway  of  financial 
derivatives,  including  commodity 
derivatives,  as  defined  in  the  Seciuities 
Trading  Act,^  as  well  as  financial 
forward  contracts,  options  or  swaps, 
may  be  conducted  only  by  a  clearing 
house  with  authorization  from  the 
Norwegian  Ministry  of  Finance,  and 
NOS  Clearing  ASA  has  received  such 
authorization; 

•  Trading  on  IMAREX  that  is  cleared 
by  NOS  is  subject  to  regulatory 
oversight  by  BISC; 

•  BISC  is  a  member  of  IOSCO,  has 
adopted  lOSCO's  Principles  and 
Objectives  of  Securities  Regulation,  and 
has  established  systems  consistent  with 
those  Principles  and  Objectives;  and 

•  BISC  has  the  ability  and  undertakes 
to  share  with  the  Commodity  Futures 
Trading  Commission,  upon  request, 
information  in  its  possession  regarding 
U.S.  persons  using  NOS  as  a  clearing 


e  See  66  FR  45604  (August  29,  2001).  Part  39  of 
the  Commission's  rules  stipulates  the  form  and 
provides  guidance  for  what  should  be  included  in 
applications  for  DCO  registration.  Part  39  also 
addresses  ongoing  compliance  by  DCOs  with  the 
core  principles  and  other  provisions  of  the  CEA  and 
rules  thereunder.  The  guidance  set  forth  in  Part  39 
merely  illustrates  the  manner  in  which  a  clearing 
organization  may  meet  a  core  principle  and  is  not 
intended  to  be  a  mandatory  checklist. 

'  See  Act  on  Securities  Trading,  No.  79  of  19  Jime 
1997  ("Securities  Trading  Act");  Act  on  the 
Supervision  of  Credit  Institutions,  Insurance   • 
Companies  and  Seciuities  Trading  of  1956 
("Financial  Supervision  Act"),  paragraph  1  No.  13. 

"  See  Securities  Trading  Act,  section  1-2 
paragraph  2  No.  8. 


facility  in  connection  with  contracts 
listed  for  trading  on  IMAREX  and  to 
otherwise  cooperate  with  the  CFTC, 
subject  to  Norwegian  law,^ 

Based  upon  the  information  and 
materials  submitted  by  NOS,  and  the 
representations  made  by  BISC,  the 
Commission  has  determined  that  the 
supervision  by  BISC  of  an  MCO  for  OTC 
derivatives  operated  by  NOS  satisfies 
the  criteria  set  forth  in  section  409(b)(3) 
of  FDICIA.  The  Commission  has  not, 
however,  made  any  independent 
investigation  or  assessment  of  the . 
Norwegian  regulatory  program 
applicable  to  NOS  and  its  clearing 
activities.  Any  material  changes  or 
omissions  in  the  facts  and 
circumstances  pursuant  to  which  this 
Order  is  issued  might  require  the 
Commission  to  reconsider  this  matter. 

Issued  in  Washington,  DC  on  January  11, 
2002. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 
[FR  Doc.  02-1205  Filed  1-16-02;  8:45  ami 
BILUNG  CODE  63S1-01-M 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Petition  Requesting  That  ASTM  F400- 
00,  Safety  Standard  for  Lighters,  Be 
Adopted  as  a  Consumer  Product 
Safety  Standard 

AGENCY:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

SUMMARY:  The  Commission  has  received 
a  petition  (CP  02-1)  requesting  that  the 
Commission  adopt  a  voluntary  standard 
for  cigarette  lighters,  ASTM  F400-00,  as 
a  consumer  product  safety  standard. 
The  Commission  solicits  written 
comments  concerning  the  petition. 
DATES:  The  Office  of  the  Secretary  must 
receive  comments  on  the  petition  by 
March  18,  2002. 

ADDRESSES:  Comments,  preferably  in 
five  copies,  on  the  petition  should  be 
mailed  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Washington,  DC  20207,  telephone  (301) 
504-0800,  or  delivered  to  the  Office  of 
the  Secretary,  Room  501,  4330  East- 
West  Highway,  Bethesda,  Maryland 
20814.  Comments  may  also  be  filed  by 
telefacsimile  to  (301)  504-0127  or  by  e- 
mail  to  cpsc-os@cpsc.gov.  Ck)mments 
should  be  captioned  "Petition  CP  02-1, 


B  See  Act  of  10  February  1967  Relating  to 
Procedure  in  Cases  Concerning  the  Public 
Administration;  Act  of  19  June  1970  no.  69  on 
Public  Access  to  Documents  in  the  Public 
Administration:  Financial  Supervision  Act. 
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Petition  on  Lighters."  A  copy  of  the 
petition  is  available  for  inspection  at  the 
Commission's  Public  Reading  Room, 
Room  419,  4330  East-West  Highway, 
Bethesda,  Maryland. 
FOR  FURTHER  INFORMATION  CONTACT:. 
Rockelle  Hammond,  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
telephone  (301)  504-0800,  ext.  1232. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  has  received 
correspondence  from  the  Lighter 
Association,  Inc.,  the  national  trade 
association  of  the  lighter  industry, 
requesting  that -the  Commission  issue  a 
rule  adopting  an  ASTM  voluntary 
standard  as  a  consumer  product  safety 
standard.  The  Commission  is  docketing 
this  request  as  a  petition  imder  the 
Consumer  Product  Safety  Act.  15  U.S.C. 
2056  and  2058.  The  petitioner  states 
that  the  ASTM  standard  has  the  force 
and  effect  of  law  in  Canada  and  Mexico. 
The  petitioner  asserts  that  unreasonable 
risks  of  injury  are  being  created  by 
failure  to  enforce  the  existing  volimtary 
standard  in  the  U.S.  The  petitioner 
states  that  although  most  disposable 
lighters  imported  to  the  U.S.  are  child- 
resistant,  they  do  not  meet  minimiun 
safety  standards  followed  by  the  U.S. 
lighter  industry  in  accordance  with  the 
ASTM  standard. 

Interested  parties  may  obtain  a  copy 
of  the  petition  by  writing  or  calling  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0800.  Copies  of  the  petition  are  also 
available  for  inspection  from  8:30  a.m. 
to  5  p.m.,  Monday  through  Friday,  in 
the  Commission's  Public  Reading  Room, 
Room  419,  4330  East-West  Highway, 
Bethesda,  Maryland. 

Dated:  January  14,  2002. 
Todd  A.  Stevenson, 
Secretary,  Consumer  Product  Safety 
Commission. 

(FR  Doc.  02-1278  Filed  1-16-02:  8:45  am) 
BILUNG  CODE  63SS-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  ffeqtjeets 

AGBICY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Groujp,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  March 
18,  2002. 


SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
tide;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  reporting  and/or 
recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate:  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  )anuary  11.  2002. 
John  Tressler, 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Office  for  Civil  Rights 

Type  of  Review:  Reinstatement. 

Title:  2002  Elementary  and  Secondary 
School  Civil  Rights  Compliance  Report. 

Frequency:  Biennially. 

Affected  Public:  State,  local,  or  tribal 
gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  48,110;  Burden 
Hours:  360,825. 

Abstract:  The  Elementary  and 
Secondary  School  Civil  Rights 
Compliance  Report  is  a  biennial  survey 
which  collects  data  from  schools  and 
school  districts  on  issues  of  interest  to 


the  Office  for  Civil  Rights  (OCR),  U.S. 
Department  of  Education.  The 
Compliance  Report  may  be  used  by  OCR 
in  tracking  civil  rights  issues  and  trends 
and  may  be  used  by  OCR  to  aid  in 
identifying  sites  for  compliance  reviews. 
The  Compliance  Report  provides  a 
database  that  can  provide  information 
about  critical  civil  rights  issues.  It  is 
also  used  to  provide  contextual 
information  on  the  state  of  civil  rights 
in  the  nation.  The  Compliance  Report 
collects  data  related  to  Tide  VI  of  the 
Civil  Rights  Act  of  1964  (which 
psohibits  discrimination  on  the  basis  of 
race,  color,  or  national  origin),  Title  IX 
of  the  Education  Amendments  of  1972 
(which  prohibits  discrimination  on  the 
basis  of  sex)  and  Section  504  of  the 
Rehabilitation  Act  of  1973  (which 
prohibits  discrimination  on  the  basis  of 
handicap). 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651  or  to  the  e-mail  address 
VTVjan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO    RlMG@ed.gov  or  faxed 
to  202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regardingburden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  her  Internet 
address  loe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

|FR  Doc.  02-1204  Filed  1-16-02:  8:45  ami 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  02-16:  Early  Career 
Principal  Investigotor  Program  in 
Applied  Mattiematics,  Computer 
Science  and  High-Performance 
Networks 

agency:  U.S.  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Office  of  Advanced 
Scientific  Computing  Research  (ASCR) 
of  the  Office  of  Science  (SC),  U.S. 
Department  of  Energy  (DOE),  hereby 
announces  its  interest  in  receiving 
applications  for  grants  in  support  of  its 
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Early  Career  Principal  Investigator 
Program.  The  purpose  of  this  program  is 
to  support  research  in  applied 
mathematics,  computer  science  and 
networks  performed  by  exceptionally 
talented  scientists  and  engineers  early 
in  their  careers.  The  full  text  of  Program 
Notice  02-16  is  available  via  the 
Internet  using  the  following  web  site 
address:  http://www.science.doe.gov/ 
production/grants/grQnts.htmI. 

DATES:  To  permit  timely  consideration 
for  award  in  Fiscal  Year  2002, 
completed  applications  in  response  to 
this  notice  should  be  received  by  April 
17,  2002,  to  be  accepted  for  merit  review 
and  funding  in  Fiscal  Year  2002. . 

ADDRESSES:  Completed  applications 
referencing  Program  Notice  02-16, 
should  be  forwarded  to:  U.S. 
Department  of  Energy,  Office  of  Science, 
Grants  and  Contracts  Division,  SC-64, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  ATTN:  Program  Notice 
02-16.  This  address  must  be  used  when 
submitting  applications  by  U.S.  Postal 
Service  Express  Mail  or  any  commercial 
mail  deUvery  service,  or  when  hand- 
carried  by  the  applicant.  An  original     . 
and  seven  copies  of  the  appUcation 
must  be  submitted.  I 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Walter  M.  Polansky,  Office  of  Advanced 
Scientific  Computing  Research,  SC-31, 
Office  of  Science,  U.S.  Department  of 
Energy,  19901  Germantown  Road, 
Germantown,  MD  20874-1290, 
telephone:  (301)  903-5800,  e-mail: 
walt.poIansky®science.  doe.gov. 

SUPPLBIENTARY  INFORMATION: 

Program  Mission 

The  primary  mission  of  the  Office  of 
Advanced  Scientific  Computing 
Research,  which  is  carried  out  by  the 
Mathematical,  Information  and 
Computational  Sciences  (MICS) 
Division,  is  to  discover,  develop  and 
deploy  the  computational  and 
networking  tools  that  enable  researchers 
in  the  scientific  disciplines  to  analyze, 
model,  simulate  and  predict  complex 
physical,  chemical,  and  biological 
phenomena  important  to  DOE.  To 
accomplish  this  mission,  the  MICS 
Division  fosters  and  supports 
fundamental  research  in  advanced 
scientific  computing — applied 
mathematics,  computer  science  and 
netwoiidng — and  operates 
supercomputers,  a  high  performance 
network  and  related  facilities.  Further 
des(aiptions  of  the  base  research  portion 
of  the  MICS  portfolio,  which  is  the 
scope  of  this  Notice  is  provided  below: 


Applied  Mathematical  Sciences 
Research 

The  objective  of  the  applied 
mathematics  component  of  the  MICS 
research  portfolio  is  to  support  research 
on  the  underlying  mathematical 
understanding  as  well  as  the  numerical 
algorithms  needed  to  enable  effective 
description  and  prediction  of  physical, 
chemical  and  biological  systems  such  as 
fluids,  materials,  magnetized  plasmas, 
or  protein  molecules.  This  includes,  but 
is  not  limited  to,  methods  for  solving 
large  systems  of  partial  differential 
equations  on  parallel  computers, 
techniques  for  choosing  optimal  values 
for  parameters  in  large  systems  with 
hundreds  to  hundreds  of  thousands  of 
parameters,  improving  our 
understanding  of  fluid  turbiUence,  and 
developing  techniques  for  reliably 
estimating  the  errors  in  simulations  of 
complex  physical  phenomena. 

In  addition  to  the  existing  research 
topics  described,  MICS  plans  to  invest 
in  new  areas  of  appUed  mathematics 
research  to  support  DOE's  mission. 
Such  investments  may  include  research 
in  multiscale  algorithms,  the 
mathematics  of  feature  identification  in 
large  datasets,  asymptotically  optimal 
algorithms  for  solving  PDEs,  £aist 
multipole  and  related  hybrid  methods, 
and  algorithms  for  handling  complex 
systems  with  constraints.  The  MICS 
research  portfolio  in  Applied 
Mathematics  emphasizes  investment  in 
long-term  research  that  will  result  in  the 
next  generation  of  computational  tools 
for  scientific  discovery. 

Computer  Science  Research 

The  objective  of  the  computer  science 
component  of  the  MICS  research 
portfolio  is  to  support  research  that 
results  in  a  comprehensive,  scalable, 
and  robust  high  performance  software 
infiastructure  that  translates  the 
promise  and  potential  of  high  peak 
performance  to  real  performance 
improvements  in  DOE  scientific 
applications.  This  software 
infiastructiue  must  address  needs  for: 
portability  and  interoperability  of 
complex  high  performance  scientific 
software  packages;  operating  systems 
tools  and  support  for  the  effective 
management  of  terascale  and  beyond 
systems;  and  effective  tools  for  feature 
identification,  data  management  and 
visualization  of  petabyte-scale  scientific 
data  sets.  The  Computer  Science 
component  encompasses  a  multi- 
discipline  approach  with  activities  in: 

•  Program  development 
environments  and  tools — Component- 
based,  fully  integrated,  terascale 
program  development  and  runtime 


tools,  which  scale  effectively  and 
provide  maximum  performance, 
functionality  and  ease-of-use  to 
developers  and  scientific  end  users. 

•  Operating  system  software  and 
tools— -Systems  software  that  scales  to 
tens  of  thousands  of  processors, 
supports  high  performance  application- 
level  communication  and  provides  the 
highest  levels  of  performance,  fault 
tolerance,  reliability,  manageability,  and 
ease  of  use  for  system  admhiistrators, 
tool  developers  and  end  users. 

•  Visualization  and  data  management 
systems — Scalable,  intuitive  systems 
fully  supportive  of  DOE  application 
requirements  for  moving,  storing, 
analjrzing,  querying,  manipulating  and 
visualizing  midti-petabytes  of  scientific 
data  and  objects. 

•  Problem  Solving  Environments — 
Unified  systems  focused  on  the  needs  of 
specific  scientific  applications,  which 
enable  radically  improved  ease-of-use  of 
complex  systems  software  and  tools  by 
domain  application  scientists. 

The  MICS  research  portfolio  in 
Computer  Science  emphasizes 
investment  in  long-term  research  that 
will  result  in  the  next  generation  of  high 
performance  tools  for  scientific 
discovery. 

High-Performance  Networks  Research 

Scientists  working  in  teams  on 
emerging  complex  energy  problems 
involving  the  fundamental  building 
blocks  of  life  and  matter  are  increasingly 
dependent  on  advanced  networking  to 
harness  the  capabilities  of 
geographically  distributed  science 
facilities  and  data  resources.  Networks 
enable  access  to  distributed  terascale 
computing  facilities  and  remote 
instrumentation,  provide  a  medium  for 
large-scale  scientific  collaboration 
between  distributed  teams,  and  make 
remote  visualization  possible.  Unlike 
today's  commodity  Internet,  optimized 
for  low-speed  commercial  applications, 
networks  used  to  support  science 
infrastructures  are  high-speed  and  high- 
performance  networks  capable  of 
deUvering  and  sustaining  multi- 
Gigabits/sec  to  high-end  data  intensive 
applications  and  of  providing 
transparent  seciuity  tg  end  users. 

These  networks  should  be  amenable 
to  dynamically  controllable  end-to-end 
performance  and  differentiated  services. 
Designers  developing  networks  with 
these  capabilities  are  faced  with  the 
challenge  of: 

•  Developing  high-performance 
transport  protocols  that  deliver  and 
sustain  multi-gigabits/sec  to  scientific 
applications. 

•  Understanding  and  characterizing 
large  traffic  flows  generated  by  single 
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soiuces  and  their  impact  on  aggregate 
traffic  in  the  core  networks. 

•  Developing  innovative  formal 
techniques  for  estimating  the  robustness 
of  proactive  secure  systems. 

•  Developing  network-aware , 
middleware  services  and  toolkits  that 
couple  scientific  applications  to 
networks. 

This  announcement  caUs  for 
proposals  to  address  the  fundamental 
issues  of  high-performance  networks 
that  support  DOE's  science  mission.  It 
focuses  on  fom  major  topics:  (1)  High- 
throughput  transport  protocols,  (2) 
traffic  engineering  and  characterization, 
(3)  cyber-security  science  and 
engineering,  and  (4)  modeling  of 
network-aware  middleware  and 
middleboxes  (firewalls,  NAT,  proxies, 
etc.)  deployed  in  networks  to  perform 
functions  other  than  standard  routing 
functions.  Responses  to  this 
announcement  must  go  beyond  the 
development  of  tools  and  software  to  an 
emphasis  on  rigorous  techniques  and 
proofs  for  analyzing  and  validating  the 
performance  of  the  proposed 
approaches. 

The  focus  of  this  announcement  is  on 
the  fundamental  issues  of  networking 
technologies  that  address  these 
challenges. 

Background:  Early  Career  Principal 
Investigator  Program 

This  is  the  first  year  of  the  Early 
Career  Principal  Investigator  Program.  A 
principal  goal  of  this  program  is  to 
identify  exceptionally  talented  applied 
mathematicians,  computer  scientists 
and  high-performance  networks 
researchers  early  in  their  careers  and 
assist  and  facilitate  the  development  of 
their  research  programs.  Eligibility  for 
awards  under  this  notice  is  restricted  to 
tenure-track  regular  academic  faculty 
investigators,  who  are  no  more  than  five 
years  beyond  completing  either  a  Ph.D., 
or  equivalent,  or  a  postdoctoral  position, 
and  are  conducting  research  in  applied 
mathematics,  computer  science,  or  high- 
performance  networks.  Applications 
should  be  submitted  through  a  U.S. 
academic  institution.  Applicants  should 
request  support  under  this  notice  for 
normal  research  project  costs  as 
required  to  conduct  their  proposed 
research  activities.  However,  no  salary 
support  will  be  provided  for  other 
faculty  members  or  senior  personnel. 

It  is  anticipated  that  up  to  $4  million 
will  be  available  for  grant  awards  diuing 
Fiscal  Year  2002,  contingent  upon  the 
availability  of  appropriated  funds.  EKDE 
expects  to  make  up  to  forty  (40)  awards 
for  exceptional  applications  in  Fiscal 
Year  2002,  to  meet  the  needs  of  the 
program.  Multiple-year  funding  of  grant 


awards  is  expected,  with  funding 
provided  on  an  annual  basis  subject  to 
the  availability  of  funds.  The  typical 
duration  of  these  grants  is  three  years, 
and  they  will  not  normally  be  renewed 
after  the  project  period  has  been 
completed.  It  is  anticipated  that  at  the 
end  of  the  grant  period,  grantees  will 
submit  new  grant  applications  to 
continue  their  research  to  DOE  or  other 
Federal  funding  agencies. 

Merit  Review 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
evaluation  criteria,  which  are  listed  in 
descending  order  of  importance  as 
codified  at  10  CFR  605.10(d): 

(1)  Scientific  and/or  Technical  Merit 
of  the  Project; 

(2)  Appropriateness  of  the  Proposed 
Method  or  Approach; 

(3)  Competency  of  Applicant's 
Personnel  and  Adequacy  of  Proposed 
Resoiuces; 

(4)  Reasonableness  and 
Appropriateness  of  the  Proposed 

Budget. 

The  evaluation  of  applications  under 
item  1,  Scientific  and  Technical  Merit, 
will  pay  attention  to  the  responsiveness 
of  the  proposed  research  to  the  research 
challenges  of  the  MICS  base  research 
programs  in  Applied  Mathematics, 
Computer  Science,  and  Network 
Research. 

It  is  expected  that  the  application  will 
include  involvement  of  graduate  and/or 
undergraduate  students  in  the  proposed 
work. 

Applicants  are  encouraged  to 
collaborate  with  DOE  National 
Laboratory  researchers.  The 
collaborations  may  include  one,  or 
more,  extended  visits  to  the  laboratory 
by  the  applicant  each  year.  Such  an 
arrangement,  if  proposed,  must  be 
clearly  explained  in  the  grant 
application.  Furthermore,  a  letter  of 
support  from  the  DOE  National 
Laboratory  collaborator(s)  should  be 
included  with  the  application.  A  Ust  of 
the  DOE  National  Laboratories  can  be 
found  at:  http://www.sc.doe.gov/sub/ 
lab map/index.htm. 

Grantees  under  the  Early  Career 
Principal  Investigator  Program  may 
apply  for  access  to  high-performance 
computing  and  network  resources  at 
several  National  Laboratories.  Such 
resources  include,  but  are  not  limited  to, 
the  National  Energy  Research  Scientific 
Computing  (NERSC)  Center:  http:// 
www.sc.doe.gov/production/octr/mics/ 
nersc/index.html:  the  Advanced 
Computing  Research  Testbeds  http:// 
www.sc.doe.gov/production/octr/mics/ 
acrt/index.html;  the  Energy  Sciences 


Network  http://www.sc.doe.gov/ 
production/octr/mics/esnet/index.html; 
and  the  High-Performance  Networking 
Research  effort  at  the  Oak  Ridge 
National  Laboratory;  http:// 
www.csm.oml.gov/net. 

The  evaluation  under  item  2, 
Appropriateness  of  the  Proposed 
Method  or  Approach,  will  consider  the 
quality  of  the  proposed  plan,  if  any.  for 
interacting  with  aT>OE  National 
Laboratory. 

Please  note  that  exteqial  peer 
reviewers  are  selected  with  regard  to 
both  their  scientific  expertise  and  the 
absence  of  conflict-of-interest  issues. 
Non-federal  reviewers  will  often  be 
used,  and  submission  of  an  application 
constitutes  agreement  that  this  is 
acceptable  to  the  investigator  and  the 
submitting  institution. 

Submission  Information 

The  Project  Description  should  be  20 
pages  or  less,  exclusive  of  attachments. 
It  must  contain  an  abstract  or  project 
summary  on  a  separate  page  with  the 
name  of  the  applicant,  mailing  address, 
phone,  FAX  and  E-mail  listed,  and  a 
short  ciuriculum  vita  for  the  applicant. 

To  provide  a  consistent  format  for  the 
submission,  review,  and  solicitation  of 
grant  applications  under  this  notice,  the 
preparation  and  submission  of  grant 
applications  must  follow  the  guidelines 
given  in  the  Application  Guide  for  the 
Office  of  Science  Financial  Assistance 
Program,  10  CFR  part  605.  Access  to 
SC's  Financial  Assistance  Application 
Guide  is  possible  via  the  World  Wide 
Web  at:  http://www.science.doe.gov/ 
production/grants/grants.html.  EKDE  is 
under  no  obligation  to  pay  for  any  costs 
associated  with  the  preparation  or 
submission  of  applications  if  an  award 
is  not  made. 

The  Catalog  of  Federal  Domestic  Assistance 
number  for  this  program  is  81.049,  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
part  605. 

Issued  in  Washington.  DC  on  January  11. 
2002. 

John  Rodney  Clark, 

Associate  Director  of  Science  for  Resource 
Management. 
[FR  Doc.  02-1227  Filed  1-16-02;  8:45  am) 

BIUJNG  CODE  «450-(n-U 


DEPARTMENT  OF  ENERGY 

North  American  Energy  Working 
Group 

agency:  Department  of  Energy. 
ACTION:  Notice  of  public  workshop. 


summary:  This  notice  aimoimces  a 
public  workshop  sponsored  by  the  US 
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delegation  (Department  of  Energy, 
Department  of  Commerce  and 
Department  of  State)  of  the  North 
American  Energy  Working  Group 
(NAEWG)  Electricity  Regulatory  Issues 
Group  of  Experts,  and  a  request  for 
comments. 

dates:  The  Department  of  Energy  will 
host  a  public  workshop  to  hear  the 
views  of  U.S.  stakeholders  at  the 
following  date,  time  and  location.  Those 
planning  to  attend  the  workshop  should 
register  by  calling  202  586-5125. 
—February  13,  2002/9  a.m. — 4  p.m./ 

Washington,  DCDepartment  of 

Energy.  1000  Independence  Ave.,  SW. 

RoomlE-245 

Public  Participation:  The  workshops 
are  open  to  the  public.  Written 
comments  can  be  submitted  at  the 
workshop  or  to  the  address  below  on  or 
before  February  13,  2002.  E-mailed 
comments  are  preferable. 

ADDRESSES:  Send  comments  to: 
Debra.Smith@hq.doe.gov  or  Debra 
Smith.  US  DOE.  Office  of  Policy  and 
International  Affairs,  PI-32. 1000 
Independence  Avenue,  SW  Washington. 
DC  20585. 

SUPPI^MENTARY  INFORMATION:  President 
Bush  and  Mexican  President  Fox. 
during  President  Bush's  visit  to  Mexico 
on  February  16.  2001.  and  President 
Bush  and  Canadian  Premier  Chretien, 
during  a  subsequent  visit  to 
Washington.  DC,  agreed  to  the 
development  of  a  North  American 
Energy  Initiative.  The  Initiative  is  being 
developed  by  the  NAEWG.  In  March 
2001,  Secretary  Abraham.  Minister  of 
Natural  Resources  Canada  Goodale,  and 
Mexican  Secretary  of  Energy  Martens, 
met  in  Mexico  City  and  agreed  to  the 
overarching  principles  and  approach 
that  would  govern  the  NAEWG. 
President  Bush's  National  Energy 
Policy,  released  in  May  2001.  directed 
the  Secretaries  of  Energy,  State. 
Commerce,  to  engage  in  a  dialogue  with 
Canada  and  Mexico  through  tlje 
NAEWG. 

The  broad  goals  of  the  NAEWG  are  to 
foster  communication  and  cooperation 
among  the  governments  and  energy 
sectors  of  the  three  countries;  enhance 
North  American  energy  trade, 
development  and  interconnections;  and 
promote  regional  integration  and 
increased  energy  seciirity  for  the  people 
of  North  America.  The  NAEWG  agreed 
to  three  areas  of  work  to  be  carried  out 
by  three  Groups  of  Experts.  One  such 
group,  the  Electricity  Regulatory  Issues 
Group  of  Experts,  was  formed  to 
examine  key  regulatory  issues 
associated  with  North  American 
electricity  markets,  such  as  reliability. 


regional  transmission  organizations,  and 
transmission  access.  Canada  led  the 
Electricity  Experts  Group  which  drafted 
a  discussion  paper  and  made 
recommendations  to  the  NAEWG  as  to 
further  actions.  One  recommendation 
accepted  by  the  NAEWG  suggested 
soliciting  stakeholder  input  regarding 
the  Experts  Group  discussion  paper  and 
other  issues  identified  in  this 
Supplementary  Information  section. 

The  purpose  of  the  workshop  is  to 
solicit  public  comments  on  the  issues 
raised  in  the  Draft  Discussion  Paper 
with  a  view  to  better  enable  the  Group 
of  Experts  to  further  its  work  and,  in 
particular,  to  solicit  public  comments 
on  the  following  question,  drafted  by 
the  Group  of  Experts,  to  facilitate 
discussion: 

What  issues  present  challenges  to 
Regional  Transmission  Organizations 
with  international  members?  Issues  that 
should  be  explored  by  stakeholders 
include,  but  are  not  limited  to. 
organization,  governance,  rates, 
reliability  standards,  enforcement,  and 
dispute  resolution  and  transmission 
access. 

Issued  in  Washington,  DC,  on  January  11. 
2002. 

Vicky  Bailey, 

Assistant  Secretary,  Office  of  Policy  and 
International  Affairs. 
IFR  Doc.  02-1226  Filed  1-16-02;  8:45  am] 

BILLING  COOE  6450-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Information  Collection  Submitted  for 
Review  and  Request  for  Comments 
(IC01^21-001  FERC-521) 

January  11,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  submission  for  review 

by  the  Office  of  Management  and 

Budget  (OMB)  and  request  for 

comments. 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
has  submitted  the  energy  information 
collection  listed  in  this  notice  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  provisions  of 
Section  3507  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
Any  interested  person  may  file 
conmients  on  the  collectioa  of 
information  directly  with  OMB  and 
should  address  a  copy  of  those 
conunents  to  the  Commission  as 
explained  below.  The  Conkmission 


received  no  comments  in  response  to  an 
earlier  Federal  Register  notice  of 
October  9.  2001  (66  FR  51416).  The 
Commission  has  noted  this  fact  in  its 
submission  to  OMB. 
DATES:  Comments  regarding  this 
collection  of  information  are  best 
assured  of  having  their  full  effect  if 
received  on  or  before  February  19.  2002. 
ADDRESSES:  Address  comments  to  Office 
of  Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Federal  Energy  Regulatory 
Commission,  Desk  Officer,  725  17th 
Street,  NW..  Washington,  D.C.  20503.  A 
copy  of  the  comments  should  also  be 
sent  to  Federal  Energy  Regulatory 
Commission,  Office  of  the  Chief 
Information  Officer,  Attention:  Mr. 
Michael  Miller,  888  First  Street  NE, 
Washington,  D.C.  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Miller  may  be  reached  by 
telephone  at  (202)208-1415,  by  fax  at 
(202)208-2425.  and  by  e-mail: 
mike.miUer®ferc.fed.us. 

SUPPLEMENTARY  INFORMATION: 

Description 

The  energy  information  collection 
submitted  to  OMB  for  review  contains: 

1.  Collection  of  Information  :FERCr^ 
521  "Headwaters  Benefits" 

2.  Sponsor:  Federal  Energy  Regulatory 
Commission 

3.  Control  No. :  OMB  No.  1902-0087. 
The  Commission  is  now  requesting  that 
OMB  approve  a  three-year  extension  of 
the  current  expiration  date,  with  no 
changes  to  the  existing  collection.  This 
is  a  mandatory  information  collection 
requirement. 

4.  Necessity  of  Collection  of 
Information:  Submission  of  the 
inibrmation  is  necessary  to  fulfill  the 
requirements  of  Section  10(f)  of  the 
Federal  Power  Act  (FPA).  The  reporting 
requirements  associated  with  FERC-521 
are  codified  at  18  CFR  Part  11  of  the 
Commission's  regulations. 

FERC-521  implements  the 
Commission's  regulations  for  the 
determination  of  headwater  benefits 
derived  by  downstream  parties.  The 
regulations  set  forth  a  formula  for 
determining  an  equitable  apportionment 
of  the  annual  charges  for  interest, 
maintenance,  and  depreciation  for  a 
storage  reservoir  or  other  headwater 
improvement  owned  by  the  United 
States,  a  licensee,  or  pre-1920  permittee. 
Headwater  benefits  are  the  additional 
energy  production  possible  at  a 
downstream  hydropower  project.  Under 
Section  10(f)  of  the  Federal  Power  Act, 
an  owner  of  a  hydropower  project  is 
required  to  reimburse  upstream 
headwater  project  owners  for  an 


Federal  Register /Vol.  67,  No.  12/Thursday,  January  17,  2002/Notices 


2425 


equitable  part  of  the  benefits  it  receives. 
This  includes  paying  equitable  portions 
of  annual  charges  for  interest, 
maintenance,  and  depreciation  of  the 
headwater  project  to  the  U.S.  Treasury. 

The  Commissions  regulations  provide 
for  apportionment  of  the  costs  between 
the  headwater  project  and  down-stream 
projects  based  on  downstream  energy 
gains  and  propose  equitable 
apportionment  methodology  that  can  be 
applied  to  all  river  basins  in  which 
headwater  improvements  are  built.  In 
determining  energy  gains,  the  size  and 
efficiency  of  the  turbines  and  their 
generators,  and  the  load  to  be  served 
will  remain  constant,  while  streamflow, 
reservoir  storage,  and  head  will  vary 
depending  on  the  operating  conditions 
of  the  upstream  reservoirs.  Because 
head  and  streamflow  determine  the 
amount  of  energy  produced  at  the 
hydropower  project,  a  relationship  that 
the  generation  is  a  function  of  the  head 
and  streamflow  can  be  developed. 
Commission  experience  has  shown  that 
the  relationship  between  generation  and 
streamflow  is  an  adequate  tool  for 
estimating  generation  in  calculating 
energy  gains.  The  information  submitted 
enables  the  Commission  to  carry  out  its 
responsibilities  in  implementing  the 
statutory  provisions  of  the  FPA. 

Respondent  Description:  The 
respondent  universe  currently 
comprises  on  average,  five  entities 
subject  to  the  Commission's 
jurisdiction. 

6.  Estimated  Burden:  200  total  burden 
hours,  five  respondents,  one  response 
annually,  40  hours  per  response 
(average). 

7.  Estimated  Cost  Burden  to 
Respondents:  200  hours  -s-  2,080  hours 
per  year  x  $117,041  per  year  =  $11,254, 
average  cost  per  respondent  =  $2,250. 

Statutory  Authority:  Section  10(f)  of  the 
Federal  Power  Act  (16  U.S.C.  803). 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-1229  Filed  1-16-02;  8:45  am] 

BILIJNG  COOE  S717-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Docket  No.  RP02-143-000] 

Kansas  Gas  Service,  A  Division  of 
ONEOK,  Inc.,  Complainant,  v.  Enbridge 
Pipelines  (KPC),  Respondent;  Notice  of 
Complaint 

January  11.2002. 

Take  notice  that,  on  January  10.  2002, 
pursuant  to  Rule  206  of  the 


Commission's  Rules  of  Practice  and 
Procedure,  18  CFR.385.206  (2001), 
Kansas  Gas  Service,  a  Division  of 
ONEOK,  Inc.  (Kansas  Gas  Service) 
tendered  for  filing  a  Complaint  against 
Enbridge  Pipelines  (KPC). 

Kansas  Gas  Service  alleges  that:  (1) 
KPC  is  violating  the  terms  of  certain 
service  agreements  with  Kansas  Gas 
Service,  which  are  part  of  KPC's 
approved  FERC  Gas  tarifl,  by  failing  to 
charge  lower  rates  under  those  service 
agreements,  and  (2)  KPC's  obligation  to 
charge  the  lower  rates  was  triggered  by 
a  separate  written  ^reement.  a  July  9. 
1997  Settlement  Agreement,  in  which 
KPC.  in  coqsideration  for  Kansas  Gas 
Service's  payment  of:  (1)  $7.5  million  in 
August  1997,  and  (2)  rates  based  on  an 
annual  cost  of  service  of  $31  million 
fix)m  August  1997  through  July  2001. 
agreed  to  charge  Kansas  Gas  Service, 
under  the  service  agreements,  a  lower 
Zone  3  rate,  effective  August  1, 1998. 
and  lower  rates  based  on  Williams  Gas 
Pipelines  Central's  rates  for  comparable 
service,  effective  August  1,  2001. 

Kansas  Gas  Service  requests  that  the 
Commission  determine  that:  (1)  KPC's 
actions  and  inaction  described  in  the 
Complaint  constitute  imjust  and 
unreasonable  rates  and  rate  practices  in 
violation  of  its  FERC  Gas  tariff  and 
Section  4  of  the  Natural  Gas  Act;  and  (2) 
KPC  should  take  steps  necessary  to 
implement  the  Settlement  Agreement 
rates  as  discoimted  or  negotiated  rates 
(and  bill  Kansas  Gas  Service 
accordingly)  in  order  to  comply  with  its 
tariff  and  give  full  effect  to  the  "motion 
rates."  which  KPC  urged  the 
Conmiission  to  approve  in  February 
1998.  Kansas  Gas  Service  further 
requests  that  the  Commission  affirm 
that:  (1)  The  Commission,  in  its  April  2. 
1999  Order  in  Docket  No.  CP96-152.  87 
FERC  II  61.020.  did  not  intend  to 
interpret  its  various  provisions,  nor  did 
it  intend  to  void,  or  otherwise  disturb 
the  Agreement,  or  adjudicate  the  issue 
of  whether  the  Settlement  Agreement 
amended  the  then  existing  contracts 
between  KI*C  and  Kansas  Gas  Service; 
(2)  Kansas  Gas  Service's  claims  for 
common  law  relief  based  on  KPC's 
breach  of  contract,  repudiation,  fraud 
and  breach  of  the  duty  of  good  faith  and 
fair  dealing,  as  pleaded  in  Kansas  Gas 
Service's  Petition  in  Kansas  state  court, 
belong  properly  in  state  court  in 
accordance  with  Commission  and  court 
precedent;  and  (3)  if  the  relief  sought  by 
Kansas  Gas  Service  in  its  state  court 
Petition  were  granted,  such  relief  would 
neither  violate  the  filed  rate  doctrine 
nor  impinge  upon  the  Commission's 
jurisdiction  under  the  NGA. 

Kansas  Gas  Service  requests  that  the 
Commission  complete  action  on  the 


Complaint  within  110  days,  in 
accordance  with  the  time  standards 
established  in  Order  No.  602  for  a 
decision  on  the  pleadings,  III  FERC 
Stats,  and  Regs.  1 31,071.  on  reh'g  and 
clarification.  88  FERC  H  61.114  (1999). 
In  accordance  with  subsection  (f)  of 
Rule  206.  answers,  interventions  and 
comments  must  be  filed  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  on  or  before  January  30,  2002. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket  #"  and  follow  the 
instructions  ((202)208-2222  for 
assistance). 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-1232  Filed  1-16-02;  8:45  am) 

BIUJNG  COOE  6717-41-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-141-OOOI 

PG&E  Gas  Transmission,  Northwest 
Corporatkm;  Notice  of  Technical 
Conference 

January  11,  2002. 

On  August  6,  2001.  the  Commission 
issued  an  order  granting  PG&E  Gas 
Transmission.  Northwest  Corporation 
(PG&E  Transmission)  a  certificate  of 
public  convenience  and  necessity 
authorizing  a  proposed  pipeline 
expansion  project.  96  FERC  f  61.194 
(2001).  The  PG&E  Transmission 
certificate  was  conditioned  upon  PG&E 
Transmission  developing  a  fuel 
surcharge  mechanism  to  ensure  that 
expansion  shippers,  rather  than  existing 
shippers,  be  responsible  for  all  fuel 
costs  above  those  attributable  to  fuel 
absent  the  proposed  expansion's 
additional  97.500  horsepower  of 
compression.  On  October  26.  2001,  on 
rehearing,  the  Commission  reiterated  its 
rationale  for  and  affirmed  the 
imposition  of  this  fuel  surcharge.  97 
FERC  161. 101  (2001). 

On  November  26.  2001,  PG&E 
Transmission  filed  a  motion  requesting 
the  Commission  reconsider  the  fuel 
surcharge  for  expansion  shippers. 
Alternatively.  PG&E  Transmission 
requests  the  Commission  initiate  a' 
technical  conference  to  discuss  aspects 
of  the  fuel  charge.  PG&E  Transmission 
states  that  without  further  guidance  it  is 
unable  to  develop  an  incremental 
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surcharge  that  both  insulates  existing 
shippers  firom  hiel  costs  attributable  to 
expansion  compression,  and  at  the  same 
time,  protects  expansion  shippers  from 
ftiel  costs  which  do  not  reflect  their 
actual  share  of  such  costs. 

Take  notice  that  a  technical 
conference  to  discuss  issues  associated 
with  the  PG&E  Transmission  expansion 
project's  ftiel  surcharge  will  be  held  on 
Tuesday.  February  5.  2002,  at  10:00  a.m. 
in  a  room  to  be  designated  at  the  offices 
of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington.  DC  20426.  The  Conference 
will  continue  through  Wednesday. 
February  6,  2002,  if  necessary.  Parties 
objecting  to  aspects  of  PG&E 
Transmission's  filings  should  be 
prepared  to  discuss  alternatives. 

All  interested  parties  and  staff  are 
permitted  to  attend. 

C.B.  Spencer, 

Acting  Secretary. 

IFR  Doc.  02-1228  Filed  1-16-02:  8:45  ami 

MUMG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

FMIeral  Energy  Regulatory 
Commission 

[ProfKl  No.  2030] 

Portland  General  Electric  Company 
Confederated  Trtties  of  the  Warm 
Springs  Reeervatlon  of  Oregon;  Notice 
of  Affttwrlzatlon  for  6ontinued  Project 
Operation 

lanuary  11,2002.  i 

On  December  16, 1999,  Portland 
General  Electric  Company  and  on 
December  17, 1999,  the  Confederated 
Tribes  of  the  Warm  Springs  Reservation 
of  Oregon,  joint  licensees  for  the  Pelton 
Round  Butte  Project  No.  2030.  filed 
competing  applications  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereimder. 
On  Jime  29.  2001,  they  filed  a  joint 
application  for  a  new  or  subsequent 
license.  Project  No.  2030  is  located  on 
the  Deschutes  River  in  Jefferson,  Wasco, 
and  Marion  Coimties,  Oregon. 

The  license  for  Project  No.  2030  was 
issued  for  a  period  ending  December  31, 
2001.  Section  15(a)(1)  of  the  FPA,  16 
U.S.C.  8q8(a)(l),  requires  Ae 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  aimual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 


If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administrative  Procediue  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.2i(a).  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  Ucense  for  Project  No.  2030 
is  issued  to  Portland  General  Electric 
Company  and  the  Confederated  Tribes 
of  the  Warm  Springs  Reservation  of 
Oregon  for  a  period  effective  January  1, 
2002,  through  December  31,  2002,  or 
until  the  issuance  of  a  new  license  for 
the  project  or  other  disposition  under 
the  FPA,  whichever  comes  first.  If 
issuance  of  a  new  license  (or  other 
disposition)  does  not  take  place  on  or 
before  January  1,  2003,  notice  is  hereby 
given  that,  pursuant  to  18  CFR  16.18(c), 
an  annual  license  under  Section  15(a)(1) 
of  the  FPA  is  renewed  automatically 
without  further  order  or  notice  by  the 
Commission,  unless  the  Commission 
orders  otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  Portland  General  Electric  Company 
and  the  Confederated  Tribes  of  the 
Warm  Springs  Reservation  of  Oregon  are 
authorized  to  continue  operation  of  the 
Pelton  Round  Butte  Project  No.  2030 
until  such  time  as  the  Commission  acts 
on  their  application  for  subsequent 
license. 

C.B.  Spencer. 

Acting  Secretary. 

[FR  Doc.  02-1231  Filed  1-16-02;  8:45  am] 

nUMG  COOE  8717-01-U 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-2887-000,  ER01-2887- 
001] 

South  Point  Energy  Center,  LLC;Notice 
of  Issuance  of  Order 

January  11,2002. 

South  Point  Energy  Center,  LLC 
(South  Point),  an  affiliate  of  Calpine 
Energy  Services.  L.P.,  submitted  for 
filing  a  proposed  tariff  under  which 
Sou&  Point  will  make  sales  of  various 
electric  services  at  market-based  rates, 
as  well  as,  reassign  transmission 
capacity  and  resell  Firm  Transmission 
Rights.  South  Point  also  requested 
waiver  of  various  Conunission 
regulations.  In  particular.  South  Point 
requested  that  Uie  Conunission  grant 
blanket  approval  under  18  CFR  part  34 
of  all  futiire  issuances  of  seciu'ities  and 
assumptions  of  liability  by  South  Point. 

On  December  3.  2001.  pursuant  to 
delegated  authority,  the  Director, 
OMTR/Tariffs  and  Rates-West,  granted 
requests  for  blanket  approval  under  part 
34,  subject  to  the  following: 

Any  person  desiring  to  be  heard  or  to 
protest  the  blanket  approval  of 
issuances  of  securities  or  assiunptions  of 
liability  by  South  Point  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214). 

Absent  a  request  to  be  heard  in 
opposition  within  this  period,  South 
Point  is  authorized  to  issue  securities 
and  assume  obligations  or  liabilities  as 
a  guarantor,  indorser,  surety,  or 
oAerwise  in  respect  of  any  security  of 
another  person;  provided  that  such 
issuance  or  assiunption  is  for  some 
lawful  object  within  the  corporate 
purposes  of  South  Point,  and 
compatible  with  the  public  interest,  and 
is  reasonably  necessary  or  appropriate 
for  such  purposes. 

The  Commission  reserves  the  right  to 
require  a  further  showing  that  neither 
public  nor  private  interests  will  be 
adversely  affected  by  continued 
approval  of  South  Point's  issuances  of 
securities  or  assumptions  of  liability. 

Notice  is  hereby  given  that  the 
deadline  for  filing  motions  to  intervene 
or  protests,  as  set  forth  above,  is  January 
18,  2002. 

Copies  of  the  full  text  of  the  Order  are 
available  bom  the  Commission's  Public 
Reference  Branch.  888  First  Street,  NE., 
Washington.  DC  20426.  The  Order  may 
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also  be  viewed  on  the  Internet  at  http:/ 
/www.ferc.fed.us/online/rims.htm  (call 
202-208-2222  for  assistance). 
Comments,  protests,  and  interventions 
may  be  filed  elQ^ronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  at 
http://ivww.ferc.fed.us/efi/doorbell.htm. 

C.B.  Spencer, 

Acting  Secretary. 

IFR  Doc.  02-1233  Filed  1-16-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02^54-002,  et  al.] 

West  Penn  Power  Company,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

lanuary  10.  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  West  Penn  Power  Company, 
Monongahela  Power  Company,  The 
Potomac  Edison  Company,  West  Penn 
Power  Company,  dba  Allegheny  Power 

(Docket  No. ER02-4 .54-002 ] • 

Take  notice  that  on  December  31, 
2001,  West  Penn  Power  Company, 
Monongahela  Power  Company,  and  The 
Potomac  Edison  Company,  all  doing 
business  as  Allegheny  Power,  filed  an 
unexecuted  Network  Integrated 
Transmission  Service  Agreement  and  an 
unexecuted  Network  Operating 
Agreement  for  service  to  Allegheny 
Electric  Cooperative,  Inc.  Allegheny 
Power  requests  an  effective  date  of 
January  1,2002. 

Comment  Date:  January  22,  2002. 

2.  Oildale  Energy  LLC 

[Docket  No.  EG02-44-O00] 

Take  notice  that  on  December  6,  2001, 
Oildale  Energy  LLC  (Applicant)  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Application  for  Determination  of 
Exempt  Wholesale  Generators  Status 
piu-suant  to  part  365  of  the 
Commission's  regulations  and  section 
32  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended. 

Comment  Date:  January  17,  2002.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 


3.  TXU  Tradinghouse  Company  LP 

[Docket  No.  EG02-49-0001 

Take  notice  that  on  January  7.  2002, 
TXU  Tradinghouse  Company  LP 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  amendment  of 
application  for  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Comment  Date:  January  31,  2002.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  TXU  DeCordova  Company  LP 

(Docket  No.  EG02-3O-<)00| 

Take  notice  that  on  January  7. 2002. 
TXU  DeCordova  Company  LP  tendered 
for  filing  with  the  Federal  Energy 
Regulator}'  Commission  (Commission) 
an  amendment  of  application  for 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Comment  Date:  January'  31.  2002.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  TXU  Mountain  Creek  Company  LP 

[Docket  No.  EG02-5 1-000] 

Take  notice  that  on  January  7,  2002. 
TXU  Mountain  Creek  Company  LP 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  amendment  of 
application  for  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Comment  Date:  January  31.  2002.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  TXU  Big  Brown  Company  LP 

[Docket  No.  EG02-52-000| 

Take  notice  that  on  January  7,  2002. 
TXU  Big  Brown  Company  LP  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  amendment  of  application  for 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Comment  Date:  January  31.  2002.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  TXU  Handley  Company  LP 

[Docket  No.  EG02-53-0001 

Take  notice  that  on  January  7,  2002, 
TXU  Handley  Company  LP  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Conntmission  (Commission) 
an  amendment  of  application  for 
exempt  wholesale  generator  status 


pursuant  to  part  365  of  the 
Commission's  regulations. 

Comment  Date:  January  31.  2002.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

8.  TXU  Generation  LP 

(Docket  No.  EG02-34-000] 

Take  notice  that  on  January  7,  2002, 
TXU  Generation  Company  LP  tendered 
for  filing  with  the  Federal  Energy  . 
Regulatory  Commission  (Commission) 
an  amendment  of  application  for 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Comment  Date:  January  31,  2002.  The 
commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

9.  Prairie  Gen  L.P. 

I  Docket  No.  EG02-64-0001 

Take  notice  that  on  January  7,  2002. 
Prairie  Gen  L.P..  80  South  8th  Street. 
Suite  4040,  Minneapolis.  Minnesota 
55402,  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  for  determination  of 
exempt  wholesale  generator  status 
pursuant  to  part  365  of  the 
Commission's  regulations. 

The  applicant  is  a  limited  partnership 
organized  under  the  laws  of  the  state  of 
Minnesota. 

The  Facility  consists  of  a  gas-fired, 
simple-cycle  turbine  project  located  in 
St.  Paul,  Ramsey  County.  Minnesota 
(the  Facility).  The  Facility  will  have  a 
maximum  net  electrical  capacity  of 
49MVV.  The  point  of  delivery  is  the 
point  at  which  the  Facility 
interconnects  with  Xcel  Energy's 
Highbridge  substation. 

The  applicant  will  be  engaged  directly 
and  exclusively  in  the  business  of 
owning  an  eligible  facility  and  selling 
the  electric  energy  from  the  Facility  at 
wholesale. 

Copies  of  the  application  have  been 
served  upon  the  Minnesota  Public 
Utilities  Commission,  the  "Affected 
State  Commission,"  and  the  Secilrities 
and  Exchange  Commission. 

Comment  Date:  January  31.  2002.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

10.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-141-001] 

Take  notice  that  on  January  7,  2002, 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
an  Amendment  to  Filing  in  Docket 
ER02-141-000  to  comply  with  FERC 
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Order  614.  AEPSC  respectfully  requests 
waiver  of  notice  to  permit  ER02-141- 
000  to  be  made  effective  on  or  prior  to 
September  20,  2001,  as  initially 
requested  on  October  15,  2001.  AEPSC 
also  respectively  requests  that  the 
Commission  accepts  its  request  to 
terminate  those  Service  Agreements 
identified  in  Attachment  B  and  the 
assignments  identified  in  Attachment  C 
to  be  effective  on,  or  prior  to  September 
20,  2001,  as  initially  requested  in  its 
filing  on  October  15,  2001. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  State  Utility 
Regulatory  Commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  Date:  January  28,  2002. 

11.  West  Pran  Powrer  Company  (dba 
Allegheny  Power) 

(Docket  No.  ER02-28»-001) 

Take  notice  that  on  January  7,  2002, 
West  Penn  Power  Company,  dba 
Allegheny  Power,  filed  wiA  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  Addendiun  to  its 
Electric  Service  Agreement  with 
Allegheny  Electric  Cooperative.  An 
effective  date  for  the  Addendiun  is 
December  19.  2001  in  accordance  with 
the  Commission's  Order  issued  in 
Docket  No.  ER02-123-0O0,  97  FERC 
61,274. 

Copies  of  the  filing  have  been 
provided  to  all  parties  of  record. 

Comment  Date:  January  28,  2002. 

12.  San  Diego  Gas  &  Electric  Company 

[Docket  No.  ER02-613-O0O1 

Take  notice  that  on  December  26, 
2001,  San  Diego  Gas  &  Electric 
Company  (SDG&E)  tendered  for  fifing  its 
forecast  of  the  changes  it  will  pay  imder 
its  Reliability  Must  Run  (RMR)  contracts 
with  the  California  Independent  System 
operator  (ISO)  for  the  year  2002,  and 
proposed  allocation  for  recovering  those 
costs  in  rates. 

SDG&E  states  that,  under  Section 
5.2.8  of  the  ISO  tariff,  it  is  the 
Responsible  Utility  (RU)  for  payments  to 
operators  of  RMR  units  within  its 
service  territory.  SDG&E  recovers  its 
costs  for  those  payments  through  a 
dedicated  rate  component,  and  requests 
an  effective  date  of  January  1,  2002  for 
the  proposed  rate.  | 

SDG&E  states  that  copies  of  the  filing 
have  been  served  on  the  California 
Independent  System  Operator  and  on 
the  California  Public  Utilities 
Commission. 

Comment  Date:  January  22,  2002. 


13.  Consolidated  Water  Power 
Company 

[Docket  No.  ER02-695-OO0J 

Take  notice  that  Consolidated  Water 
Power  Company  (CWP)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  umbrella  service  agreement  with 
Wisconsin  Public  Service  Corporation 
(WPSC)  imder  CWP's  market-based  rates 
tariff,  FERC  Electric  Rate  Schedide  No. 
1.  CWP  states  that  it  has  served  the 
Customer  with  a  copy  of  this  filing. 

CWP  requests  that  the  umbrella 
service  agreement  be  made  effective  on 
June  11,  2001. 

Comment  Date:  January  24,  2002. 

14.  American  Transmission  Company 
LLC 

[Docket  No.  ERO2-702-OOO] 

Take  notice  that  on  January  7,  2002, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  a  Revised 
Service  Agreement  No.  90  with 
additions  to  the  Generation- 
Transmission  Interconnection 
Agreement  between  Wisconsin  Power 
and  Light  Company  and  ATCLLC. 

ATCLLC  requests  an  effective  date  of 
January  1,  2002. 

Commenf  Z>ate.- January  28,  2002. 

15.  Puget  Sound  Energy,  Inc. 

[Docket  No.  ER02-703-OOOI 

Take  notice  that  on  January  7,  2002, 
Puget  Sound  Energy,  Inc.,  as 
Transmission  Provider,  tendered  for 
filing  a  service  agreement  for  Long-Term 
Firm  Point-To-Point  Transmission 
Service  with  TransAlta  Energy 
Marketing  (US)  hic.  (TransAlta),  as 
Transmission  Customer.  A  copy  of  the 
filing  was  served  upon  TransAlta. 

Comment  Date:  January  28,  2002. 

16.  Entergy  Services,  Inc. 

[Docket  No.  ER02-704-000J 

Take  notice  that  on  January  7,  2002, 
Entergy  Services,  Inc.,  on  behalf  of 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.,  (collectively,  the 
Entergy  Operating  Companies)  tendered 
for  filing  a  Long-Term  Firm  Point-To- 
Point  Transmission  Service  Agreement 
between  Entergy  Services,  Inc.,  as  agent 
for  the  Entergy  Operating  Companies, 
and  City  Water  and  Light  Plant  of  the 
City  of  Jonesboro,  Arkansas. 

Comment  Date:  January  28,  2002. 

17.  Michigan  Electric  Transmission 
Company 

[Docket  No.  ER02-705-000] 

Take  notice  that  on  January  7,  2002, 
Michigan  Electric  Transmission 


Company  (Michigan  Transco)  tendered 
for  filing  executed  Service  Agreements 
for  Firm  and  Non-Firm  Point-to-Point 
Transmission  Service  with  each  of  the 
following:  Detroit  Edison  Merchant 
Operation;  Exelon  Generation  Company, 
LLC;  FirstEnergy  Solutions  Corp.;  and 
Virginia  Electric  &  Power  Company 
(jointly.  Customers)  pursuant  to  the 
Joint  Open  Access  Transmission  Service 
Tariff  filed  on  February  22,  2001  by 
Michigan  Transco  and  International   . 
Transmission  Company  (ITC).  The 
Service  Agreements  being  filed  are  Nos. 
127  through  1 34  under  that  tariff. 

Michigan  Transco  is  requesting  an 
effective  date  of  January  1,  2002  for  the 
Agreements.  Copies  of  all  filed 
agreements  were  served  upon  the 
Michigan  Public  Service  Commission 
and  ITC.  And  each  Customer  was  served 
with  its  own  Service  Agreements. 

Comment  Date:  January  28,  2002. 

18.  Alliant  Energy  Corporate  Services, 
Inc. 

(Docket  No.  ER02-706-000J  ,^. 

Take  notice  that  on  January  7,  2002, 
Alliant  Energy  Corporate  Services,  Inc., 
tendered  for  filing  executed  Service 
Agreements  with  NRG  Power  Marketing 
Inc.,  establishing  NRG  Power  Marketing 
Inc.,  as  a  Short-Term  Firm  and  Non- 
Firm  Point-to-Point  Transmission 
Customer  under  the  terms  of  the  Alliant 
Energy  Corporate  Services,  Inc.,  Open 
Access  Transmission  Tariff. 

Alliant  Energy  Corporate  Services, 
Inc.,  requests  an  effective- date  of 
November  30,  2001,  and  accordingly, 
seeks  waiver  of  the  Commission's  notice 
requirements.  A  copy  of  this  filing  has 
been  served  upon  the  Illinois  Commerce 
Commission,  the  Minnesota  Public 
Utilities  Commission,  the  Iowa 
Department  of  Commerce,  and  the 
PubUc  Service  Commission  of 
Wisconsin. 

Comment  Date:  January  28.  2002. 

19.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-707-000J 

Take  notice  that  on  January  7,  2002, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Network  Service 
Agreement,  Network  Operating 
Agreement,  and  Specifications  for 
Network  Integration  Service  imder 
Cinergy's  Open  Access  Transmission 
Tariff  (OATT)  entered  into  between 
Cinergy  and  Union  Light,  Heat  and 
Power  Company  (Union).  An 
application  for  Network  Integration 
Service  for  Union  has  been  included  as 
an  Exhibit  to  the  Service  Agreement 
under  OATT.  Copies  of  the  filing  were 
served  upon  Union. 

Cinergy  and  Union  are  requesting  an 
effective  date  of  January  1,  2002. 
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Comment  Date:  January  28,  2002. 

20.  Central  Illinois  Light  Company 

[Docket  No.  ER02-7O8-OO01 

Take  notice  that  on  January  7,  2002, 
Central  Illinois  Light  Company  (CILCO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  new  tariff,  the  Ancillary 
Service  Tariff,  and  revised  transmission 
rates  to  be  effective  through  Attachment 
O  of  the  Midwest  Independent  System' 
Operator's  Open  Access  Transmission 
Tariff.  Copies  of  the  filing  were  served 
on  all  affected  customers  and  the 
Illinois  Commerce  Commission. 

CILCO  requested  an  effective  date  of 
February  1,  2002. 

Comment.Date:  January  28,  2002. 

21.  Generator  Coalition,  consisting  of: 
Calcasieu  Power,  LLC;  Calpine  Central, 
L.P.;  Exelon  Generation  Company,  LLC; 
Mirant  Americas  Energy,  Marketing, 
LP,  Perryville  Energy  Partners,  LLC, 
and  Wrightsvilie  Power  Facility,  LLC; 
Mississippi  Delta  Energy  Agency,  Ihe 
aarksdale  Public  Utilities, 
Commission,  and  the  Public  Service 
Commission  of  Yazoo  City;  Occidental 
Chemical  Corporation,  PLC  II,  LLC; 
Reliant  Energy  Power  Generation,  Inc.; 
TECO  Power  Services  Corp.;  Tenaska 
Frontier  Partners,  Ltd.;  Williams 
Energy  Marketing  &  Trading  Company, 
Complainants,  v.  Entergy  Services,  Inc., 
Respondent 

[Docket  No.  EL02-46-0001 

Take  notice  that  on  January  8,  2002, 
The  Generator  Coalition,  comprised  of 
Calcasieu  Power,  LLC,  Calpine  Central, 
L.P.,  Exelon  Generation  Company,  LLC, 
Mirant  Americas  Energy  Marketing  LP, 
Penyville  Energy  Partners,  LLC, 
Wrightsvilie  Power  Facility,  LLC, 
Mississippi  Delta  Energy  Agency,  the 
Clarksdale  Public  Utilities  Commission, 
the  Public  Service  Commission  of  Yazoo 
City,  Occidental  Chemical  Corporation, 
PLC  n,  LLC,  Reliant  Energy  Power 
Generation,  Inc.,  TECO  Power  Services 
Corp.,  Tenaska  Frontier  Partners,  Ltd., 
and  Williams  Energy  Marketing  & 
Trading  Company,  submitted  a 
complaint  against  Entergy  Services,  Inc. 
("Entergy")  requesting  fast  track 
processing  by  the  Commission. 

The  Generator  Coalition  alleges  that 
Entergy  is  charging  independent 
generating  facility  customers  unjust, 
unreasonable,  and  unduly 
discriminatory  rates  for  energy 
imbalances  resulting  horn  generation 
under  deliveries  by  overstating  its 
incremental  cost  for  supplying  such 
balancing  energy  in  rates  imder  its 
Generator  Imbalance  Agreement 
("GLA").  The  Generator  CoaUtion  also 


alleges  that  Entergy  refuses  to  credit 
non-offending  generators  with  the 
penalties  it  collects  under  the  GIA. 
Entergy  is  also  preventing  unaffiliated 
generators  from  self-supplying 
imbalance  service  or  obtaining 
imbalance  service  from  third  parties, 
and  thus  forces  generators  into  paying 
these  inflated  "incremental  costs." 
Further,  The  Generator  Coalition 
contends  that  Entergy  is  violating  the 
Standards  of  Conduct  by  allowing  its 
.  wholesale  merchant  arm,  the  entity  that 
competes  with  independent  generators 
in  the  Entergy  control  area,  to  control 
numerous  transmission-related 
functions  imder  the  guise  of 
implementing  Entergy's  generator 
imbalance  agreements.  Entergy  has  also 
refused  to  include  an  appropriate  RTO 
clause  in  its  GLA,  making  clear  that 
generators  may,  at  their  discretion, 
properly  obtain  generator  imbalance 
services  from  an  RTO-wide  generator 
imbalance  market  that  may  be 
implemented  by  the  Commission  in  the 
future.  LasUy,  the  Generator  Coalition 
contends  that  Entergy  has  failed  to 
explain  or  justify  the  criteria  it  utilizes 
when  it  declares  a  "Low-Load  Event" 
under  the  GIA. 

Comment  Date:  January  28,  2002. 
Answers  to  the  complaint  shall  also  be 
filed  on  or  before  January  28,  2002. 

22.  Allegheny  Power  Service 
Corporation,  on  Behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (Allegheny  Power) 

[Docket  No.  ER02-71 3-0001 

Take  notice  that  on  January  7,  2002, 
Allegheny  Power  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Service  Agreement  Nos.  369  and  370  to 
add  Service  Agreements  with  Old 
Dominion  Electric  Cooperative  to 
Allegheny  Power's  Open  Access 
Transmission  Service  Tariff  which  has 
been  accepted  for  filing  by  the  Federal 
Energy  Regulatory  Commission.  The 
proposed  effective  date  under  the 
Service  Agreements  is  January  1,  2002. 

Copies  of  the  filing  have  been 
provided  to  the  Virginia  State 
Corporation  Commission  and  the  West 
Virginia  Public  Service  Commission. 

Comment  Date:  January  28,  2002. 

23.  Wisconsin  Public  Service 
Corporation 

[Docket  No.  ER02-7 14-000] 

Take  notice  that  on  January  7,  2002, 
Wisconsin  Public  Service  Corporation 
(WPSC)  tendered  for  filing  an 


amendment  to  its  February  22, 1993 
Agreement  with  the  City  of  Marshfield 
'concerning  the  ownership  and  operation 
of  combustion  turbine  generation.  The 
amendment  implements  a  revision  to 
the  capacity  rating  of  the  West  Marinette 
Unit.  * 

Wisconsin  Public  Service  Requests 
waiver  of  the  Commission's  regulations 
to  permit  the  amendment  to  become 
effective  on  Januarv  1.  2002. 

Comment  Date:  January  28.  2002. 

24.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER02-715-000] 

Take  notice  that  on  January  7,  2002, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana)  filed  a 
Service  Agreement  pursuant  to  its 
Wholesale  Market-Based  Rate  Tariff 
with  American  Electric  Power  Service 
Corporation  (AEP).  Northern  Indiana 
has  requested  an  effective  date  of 
January  7.  2002. 

Copies  of  this  filing  have  been  sent  to 
AEP,  the  Indiana  Utility  Regulatory 
Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  Date:  January  28,  2002. 

25.  Ameren  Energy,  Inc.  on  Behalf  of 
Union  Electric  Company,  D/b/»  Ameren 
UE  and  Ameren  Energy  Generating 
Company 

(Docket  No.  ER02-716-O001 

Take  notice  that  on  January  7,  2002, 
Ameren  Energy.  Inc.  (Ameren  Energy), 
on  behalf  of  Union  Electric  Company  d/ 
b/a  Ameren  UE  and  Ameren  Energy 
Generating  Company  (collectively,  the 
Ameren  Parties),  pursuant  to  section 
205  of  the  FPA  and  the  market  rate- 
authority  granted  to  the  Ameren  Parties, 
submitted  for  filing  to  the  Federal 
Energy  Regulatory  Commission 
(Commission)  umbrealla  power  sales 
service  agreements  under  the  Ameren 
parties'  market  rate  authorizations 
entered  into  with  Mirant  Americas 
Energy  Marketing,  LP. 

Ameren  Energy  seeks  Commission 
acceptance  of  these  service  agreements 
effective  November  30,  2001. 

Comment  Date:  January  28,  2002. 

26.  Southwest  Power  Pool,  Inc. 

[Docket  No.  ER02-709-OO0I 

Take  notice  that  on  January  7,  2002, 
Southwest  Power  Pool,  Inc.  (SPP) 
tendered  for  filing  an  unexecuted 
service  agreement  with  Power  Resources 
Group,  Inc.  (PRG)  for  long-term  firm 
point-to-point  transmission  service 
under  the  SPP  Open  Access 
Transmission  Tariff.  This  agreement 
was  filed  at  the  direction  of  PRG. 

SPP  request  an  effective  date  of 
October  1,  2004  for  this  service 
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agreement.  A  copy  of  this  filing  was 
served  on  representatives  of  PRG  and 
other  affected  parties. 
Comment  Date:  January  28.  2002. 

27.  Duke  Energy  Corporation 

[Docket  No.  ER02-710-0O01  , 

Take  notice  that  on  January  7,  2002, 
Ehike  Energy  Corporation,  on  behalf  of 
Duke  Electric  Transmission,  filed  a 
revised  service  agreement  (First  Revised 
Service  Agreement  No.  170)  with 
Rockingham  Power  L.L.C.  in  this 
proceeding. 

Comment  Date:  January  28,  2002. 

28.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-711-000)     | 

Take  notice  that  on  January  7,  2002, 
American  Electric  Power  Service 
Corporation  submitted  for  filing  an 
imexecuted  interconnection  and  Parallel 
Operation  Agreement  between 
Southwestern  Electric  Power  Company 
(SWEPCO),  Entergy  Power  Ventures. 
L.P..  Northeast  Texas  Electric 
Cooperative,  Inc.  and  EN  Services,  L.P. 
The  agreement  is  pursuant  to  the  AEP 
Companies'  Open  Access  TIransmission 
Service  Tariff  (OATT)  that  has  been 
designated  as  the  Operating  Companies 
of  the  American  Electric  Power  System 
FERC  Electric  Tariff  Revised  Voliune 
No.  6.  effective  June  15,  2000. 

SWEPCO  requests  an  effective  date  of 
March  5,  2002.  Copies  trf  SWEPCO's 
filing  have  been  served  upon  Entergy 
Power  Ventures,  LP,  Northeast  Texas 
Electric  Cooperative,  Inc.,  NE  Services, 
U*.  and  the  Public  Utility  Conunission 
of  Texas. 
Comment  Date:  January  28.  2002. 

29.  PJM  Interconnection,  I.L.C. 

(Docket  No.  ER02-712-000]     I 

Take  notice  that  on  January  7,  2002, 
PJM  Interconnection,  L.L.C.  (PJM) 
submitted  for  filing  amendments  to  the 
ciurently  effective  PJM  Open  Access 
Transmission  Tariff  (PJM  Tariff)  and  the 
PJM  Tariff  that  wiU  implement  PJM 
West  as  well  as  the  currently  effective 
Amended  and  Restated  Operating 
Agreement  of  PJM  Intercoimection, 
L.L.C.  (Operating  Agreement)  and  the 
Operating  Agreement  that  will 
implement  PJM  West  to  accommodate 
providers  of  last  resort  under  the  New 
Jersey  Basic  Genraation  Service  (BGS) 
program  and  other  similar  state 
programs  for  the  provision  of  provider 
of  last  resort  services. 

Copies  of  this  filing  were  served  upon 
all  PJM  members.  Allegheny  Power,  and 
each  state  electric  utility  regulatory 
commission  in  the  PJM  control  area  and 
PJM  West  region. 


Comment  Date:  January  28,  2002. 
Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  web 
site  under  the  "e-Filing"  link. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-1207  Filed  1-1&-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[FERC  Docket  Nos.  CP01-22-002  and 
CP01-23-000;  CA  Clearinghouae  No. 
2001011020;  BLM  Reference  No.  CACA- 
42662] 

North  Bafa  Pipeline,  LLC;  NoUoe  of 
Availabillty/Compietion  of  Hie  Final 
Environmental  Impact  Statement/ 
Report  and  Proposed  Land  Use  Plwi 
Amendment  for  the  Nortti  Bafa  Pipeline 
Project 

January  3,  2002.  ' 

The  staffs  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission),  the  California  State  Lands 
Commission  (CSLC),  and  the  Bureau  of 
Land  Management  (BLM)  have  prepared 
a  final  environmental  impact  statement/ 
report  (EIS/EIR)  and  proposed.land  use 
plan  amendment  (plan  amendment)  to 
address  natiiral  gas  pipeline  facilities 
proposed  by  North  Baja  Pipeline.  LLC 
(NBP). 

The  final  EIS/EIR  and  proposed  plan 
amendment  was  prepared  as  required  by 


the  National  Environmental  Policy  Act 
(NEPA),  the  California  Environmental 
Quality  Act,  and  the  Federal  Land 
Management  and  Policy  Act.  Its  purpose 
is  to  inform  the  public  and  the 
permitting  agencies  about  the  potential 
adverse  and  beneficial  environmental 
impacts  of  the  proposed  project  and  its 
alternatives,  and  recommend  mitigation 
measures  that  would  reduce  any 
significant  adverse  impacts  to  the 
maximiun  extent  possible  and,  where 
feasible,  to  a  less  than  significant  level. 
The  FERC,  the  CSLC,  and  the  BLM  staffs 
conclude  that  if  the  project  is 
constructed  as  modified  and  in 
accordance  with  NBP's  proposed 
mitigation  and  our  recommendations  it 
would  be  an  enviromnentally  acceptable 
action. 

The  BLM  is  participating  as  a 
cooperating  agency  in  the  preparation  of 
the  final  EIS/EIR  and  proposed  plan 
amendment  because  the  project  would 
cross  Federal  land  under  the 
jurisdiction  of  the  Palm  Springs.  El 
Centro.  and  Yxmia  Field  Offices.  The 
Bureau  of  Reclamation  (BOR)  is  also  a 
cooperating  agency  in  the  preparation  of 
the  docxunent  because  lands 
administered  by  the  BOR  would  be 
crossed  by  the  project.  The  final  EIS/EIR 
and  proposed  plan  amendment  will  be 
used  by  the  BLM  to  consider  issuance 
of  a  right-of-way  grant  for  the  portion  of 
the  project  on  lands  managed  by  the 
BLM  and  the  BOR.  The  document  will 
also  be  used  by  the  BLM  to  consider 
amending  the  California  Desert 
Conservation  Area  (CDCA)  Plan  (as 
amended),  which  would  be  necessary 
for  pipeline  construction  outside  of 
designated  utility  corridors,  as  well  as 
amending  the  Yuma  District  Resource 
Management  Plan  (Yuma  District  Plan), 
which  would  be  necessary  for  pipeline 
construction  across  the  Milpitas  Wash 
Special  Management  Area.  The  BLM 
proposes  to  adopt  the  final  EIS/EIR  and 
proposed  plan  amendment  per  Title  40 
Code  of  Federal  Regulations  (CFR)  part 
1506.3  to  meet  its  responsibilities  imder 
NEPA  and  its  planning  regulations  per 
Title  43  CFR  part  1610.  The  BLM 
Arizona  and  California  State  Directors 
have  approved  the  proposed  plan 
amendments  for  their  respective 
planning  areas.  The  BLM  will  present 
separate  Records  of  Decision  for  the 
right-of-way  grant  and  the  plan 
amendment  for  the  North  Baja  Pipeline 
Project  after  the  issuance  of  ihe  final 
EIS/EIR  and  proposed  plan  amendment. 
The  final  EIS/EIR  and  proposed  plan 
amendment  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
foUowing  facilities  in  Arizona  and 
California: 
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•  About  79.9  miles  of  36-inch- 
diameter  (11.8  miles)  and  30-inch- 
diameter  (68.1  miles)  natural  gas 
pipeline  (North  Baja  pipeline)  extending 
from  an  interconnection  with  El  Paso 
Natural  Gas  Company  (El  Paso)  in  La 
Paz  County.  Arizona,  through  Riverside 
and  Imperial  Counties,  California  to  the 
international  border  between  the  United 
States  and  Mexico; 

•  A  new  compressor  station 
(Ehrenberg  Compressor  Station) 
consisting  of  three  7,200-horsepower 
(hp)  gas-fired  centrifugal  compressor 
units  for  a  total  of  21,600  hp  (with  one 
additional  7,200-hp  spare  tmit)  at  the  El 
Paso  intercoimect  in  La  Paz  Cotmty, 
Arizona; 

•  Two  meter  stations,  one  at  the 
interconnect  with  El  Paso  at  the 
Ehrenberg  Compressor  Station  site 
(Ehrenberg  Meter  Station)  and  one  in 
Imperial  County,  California  near  the 
interconnect  at  the  international  border 
(Ogilby  Meter  Station); 

•  A  pig  launcher  at  the  Ehrenberg 
Compressor  Station  site;  a  pig  laundier 
and  receiver  at  the  Ogilby  Meter  Station 
site;  and  a  separate  pig  latmcher  and 
receiver  facility  (Rannells  Trap)  in 
Riverside  County,  California;  and 

•  Seven  mainline  valves,  one  each  at 
the  Ehrenberg  Compressor  Station  site, 
Rannells  Trap,  and  Ogilby  Meter  Station 
site,  and  another  four  spaced  as  required 
along  the  proposed  pipeline  route. 

The  final  EIS/EIR  and  proposed  plan 
amendment  has  been  placed  in  the 
public  files  of  the  FERC  and  the  CSLC 
and  is  available  for  public  inspection  at: 
Federal  Regulatory  Energy  Commission 
Public  Reference  and  Files  Maintenance 

Branch 
888  First  Street,  NE.,  Room  2 A 
Washington,  DC  20426 
(202) 208-1371 
and 

California  State  Lands  Commission 
100  Howe  Avenue.  Suite  100  South 
Sacramento.  CA  95825-8202 
(916)574-1889 

The  final  EIS/EIR  and  proposed  plan 
amendment  has  been  mailed  to 
appropriate  Federal,  state,  and  local 
agencies;  elected  officials;  Native 
American  groups;  newspapers;  public 
libraries;  intervenors  to  the  FERC's 
proceeding;  and  other  interested  parties 
who  provided  scoping  conunents. 
commented  on  the  draft  EIS/EIR  and 
draft  plan  amendment,  or  wrote  to  the 
FERC.  the  CSLC.  or  the  BLM  asking  to 
receive  a  copy  of  the  document.  A 
formal  notice  indicating  that  the  fiinal 
EIS/EIR  and  proposed  plan  amendment 
is  available  was  sent  to  the  remaining 
parties  on  the  environmental  mailing 
list. 


A  limited  niunber  of  copies  of  the 
final  EIS/EIR  and  proposed  plan 
amendment  are  available  fi'om  the 
FERC's  Public  Reference  and  Files 
Maintenance  Branch  identified  above. 
Copies  may  also  be  obtained  bom 
Goodyear  K.  Walker,  CSLC.  at  the 
address  above.  The  final  EIS/EIR  and 
proposed  plan  amendment  is  also 
available  for  viewing  on  the  CSLC  Web 
site  at  the  Internet  address  below. 

Additional  information  about  the 
proposed  project  is  available  from 
Goodyear  K.  Walker  at  the  CSLC  at  (916) 
574-1893.  or  on  the  CSLC  Web  site  at 
http://www.slc.ca.gov,  or  &t)m  the 
FERC's  Office  of  External  Affairs  at 
(202)  208-1088,  or  on  the  FERC  Web 
site  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket#"  and 
follow  the  instructions  (call  (202)  208- 
2222  for  assistance).  Access  to  the  text 
of  formal  documents  issued  by  the 
Commission  with  regard  to  these 
dockets,  such  as  orders  and  notices,  is 
also  available  on  the  FERC  Web  site 
using  the  "CIPS"  link.  For  assistance 
with  access  to  CIPS,  the  CIPS  helpline 
can  be  reached  at  (202)  208-2474. 

Information  concerning  the  proposed 
CDCA  and  Yuma  District  Plan 
amendments  and  the  involvement  of  the 
BLM  in  the  EIS/EIR  and  plan 
amendment  process  is  available  from 
Lynda  Kastoll,  BLM  Project  Manager,  at 
(760) 337-4421. 

The  CSLC  is  expected  to  certify  the 
final  EIS/EIR  and  act  on  NBP's 
application  at  a  regularly  scheduled 
meeting  in  early  2002.  Interested  parties 
will  be  notified  of  the  date,  time,  and 
place  of  the  meeting.  If  you  have  any 
questions  regarding  the  CSLC  hearing, 
or  wish  to  testify,  please  contact 
Goodyear  K.  Walker  at  the  niunber 
above. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  02-462  Filed  1-16-02;  8:45  am) 
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Commission 

Notice  of  Amended  Application  for  the 
SL  Anthony  Falls  Project  and 
Extension  of  Time  for  Comments, 
Rscommendations,  Terms  and 
Conditions,  and  Prescriptions 

January  11.2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been 
amended  by  the  applicant  as  identified 
in  the  project  description  below.  By 
notice  dated  November  11.  2001.  the 


Commission  requested  Comments, 
Recommendations,  Terms  and 
Conditions,  and  Prescriptions,  due 
within  60  days  of  the  notice.  In  order  to 
give  parties  time  to  comment  on  the 
revised  Application,  the  due  date  for 
Comments,  Recommendations,  Terms 
and  Conditions,  and  Prescriptions  has 
been  extended  to  60  days  from  the  date 
of  this  notice.  Changes  proposed  by  the 
Applicant  include  removal  of  the  Lower 
Development  from  the  Project,  revision 
of  proposal  for  facilities  for  public 
access  and  usage  at  the  new  Main  Street 
and  Hennepin  Island  Dams,  a  new  park 
on  Upper  Hennepin  Island,  and  a 
combination  of  canoe  access  site, 
shoreline  fishing  structtu'e,  and 
observation  deck  at  the  Lower 
Development.  The  Applicant  no  longer 
proposes  moving  the  Pillsbury 
Substation,  diverting  flows  for  a 
waterfall  in  the  east  Bluff  area,  donation 
of  Hennepin  Islands  or  direct  funding  to 
the  Minnesota  Park  and  Recreation 
Board. 

a.  Type  of  Application:  New  Major 
License 

b.  Project  No. :  P-2056-016 

c.  Date  filed:  Application  filed 
December  21, 1998;  Application 
amended  October  11,  2001,  and 
November  2,  2001. 

d.  Applicant:  Northern  States  Power 
Company  (NSP) 

e.  Name  of  Project:  St.  Anthony  Falls 
Project 

f.  Location:  On  the  Mississippi  River, 
near  Minneapolis  and  St.  Paul, 
Hennepin  County,  Minnesota.  There  are 
no  federal  lands  within  the  project 
boundary. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  use  791(a)-825(r). 

h.  Applicant  Contact:  Mark  H. 
Holmberg,  P.E.,  Northern  States  Power 
Company,  414  Nicollet  Mall, 
Minneapolis,  MN  55401;  (612)  330- 
6568 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Monte  TerHaar,  E-mail: 
monte.terhaar@ferc.fed.us,  or  telephone 
(202)  219-2768. 

j.  Deadline  Date:  March  18,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Linwood 
A.  Watson,  Jr.,  Acting  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 

Comments,  protests  and  interventions 
may  also  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  hnk. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
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to  serve  a  copy  of  that  document  on 
each  person  whose  name  appears  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  docimient  on 
that  resource  agency. 

k.  Status  of  environmental  analysis: 
This  application  has  been  accepted  for 
filing  and  is  ready  for  environmental 
analysis  at  this  time.  The  Commission 
-will  prepare  a  draft  and  a  final 
Environmental  Assessment. 

1.  Description  of  the  Project:  The  St. 
Anthony  Falls  Project  currently  consists 
of  two  developments  on  the  Mississippi 
River,  the  Upper  Development  and  the 
Lower  Development. 

Upper  Main  Dam  Development 

The  Upper  Main  Dam  development  of 
the  project  consists  of  the  Horseshoe 
dam  spillway,  main  spillway,  roll  dams, 
Hennepin  Island  earthen  dam,  two 
abandoned  wasteways,  the  Hennepin 
Island  hydro  entrance  canal  and 
powerhouse,  the  Main  Street/Hennepin 
Island  dam,  and  the  Main  Street  plant. 
The  U.S.  Army  Corps  of  Engineers 
(COE)  Upper  St.  Anthony  Lock  is  on  the 
right  (south)  bank  of  the  river  adjacent 
to  the  Upper  Dam  development.  The 
headrace  canal  for  the  Crown  Mill 
Hydroelectric  Project  {FERC  No.  11175) 
is  being  developed  just  upstream  of  the 
lock. 

NSP  has  completed  construction  of  a 
replacement,  multiple-circular-cell 
sheetpile  dam  to  replace  the  existing 
Main  Street/GE  Dam  and  adjacent  intake 
structiue.  A  similar  cellular  dam 
structure  has  been  constructed  at  the 
Wasteway  No.  2  Intake  Gates. 

Lower  Development 

The  Lower  Development  consists  of 
an  upstream  closure  dam,  a  downstream 
closure  dam,  and  left  retaining  wall 
which  encompass  approximately  3.53 
acres  of  land  owned  by  NSP.  There  are 
currently  no  hydropower  facilities  at  the 
Lower  Development.  In  November  of 

1987,  the  St.  Anthony  Falls  Lower  Dam 
Hydro  Plant  experienced  an 
undermining  failure.  On  August  19, 

1988,  the  Commission  issued  an  order 
authorizing  complete  demoUtion  and 
removal  of  the  lower  fecility. 
Demolition  of  the  powerhouse  was 
completed  by  the  end  of  1988.  As  of 
August  2001.  all  necessary  remedial 
work  necessary  to  ensure  dam  safety  at 
the  Lower  Development  has  been 
completed  to  the  Commission's 
satisfaction,  hi  their  application,  and  by 

■  a  letter  dated  November  2,  2001,  NSP 


has  proposed  to  remove  the  lower 
development  from  the  project. 

NSP  had  proposed  a  number  of 
recreational  enhancements  in  its 
original  application  for  license  in  1998. 
These  enhancement  measures  were 
developed  in  consultation  with  the 
Minnesota  Department  of  Natural 
Resources,  Minnesota  Parks  and 
Recreation  Board,  the  City  of 
Mirmeapolis,  and  the  Mississippi 
Whitewater  Development  Corporation. 
However,  NSP  states  that  the 
consultative  process  has  broken  down 
without  an  agreement  and  hence,  the 
NSP  has  revised  its  recreational/ 
aesthetic  mitigation  and  enhancement 
proposal  as  described  below: 

(1)  Mitigation  Measures  at  the  Upper 
Development 

•  A  straight-line  cantilever  along  the 
face  of  the  new  dams  providing  an 
overhang  to  partially  shade  or  cover  the 
facade  of  the  dam; 

•  Smooth,  broom-swept  concrete 
surface  covering  for  the  upstream  edge 
(bridged  sections)  of  the  dam  excluding 
the  bicycle  path; 

•  Surface  covering  of  dam  (excluding 
concrete  slabs  and  bicycle  path)  with 
finely  crushed  limestone  aggregate  of 
compatible  color  with  the  concrete 
slabs; 

•  Earth  fill  between  the  steel  sheet 
pile  cells  and  the  old  (Main  Street) 
powerhouse  limited  to  reach  but  not 
cover  the  brick  of  the  historic 
powerhouse;  and 

•  Surface  covering  for  the  swale 
upstream,  of  the  powerhouse  with  finely 
crushed  limestone  aggregate  of 
compatible  color  with  the  concrete 
slabs;  planting  swale  areas  upstream  of 
the  old  GE  Dam  and  between  the  new 
Hennepin  Island  Dam  and  the  old 
wasteway  headworks  with  native - 
vegetation. 

NSP  has  completed  the  last  two  items 
and  expects  to  complete  the  others 
shortly. 

(2)  Other  Measures  at  the  Upper 
Development 

•  An  eight-foot  bicycle  path  of 
bitiuninous  composition  on  the 
powerhouse  side  of  the  concrete  slabs 
along  the  upstream  face  of  the  dam; 

•  A  switchback  ramp  between  the  old 
powerhouse  and  the  Main  Street  to 
provide  bicycle/barrier-free  access  to  the 
new  dam;  steps  leading  straight  down 
the  river  bank  on  to  the  new  dam  from 
Main  Street; 

•  Observation  areas  and  benches  at 
four  locations  on  the  dams; 

•  An  overlook  area  on  the  Qew  dam 
for  interpretive  displays; 


•  An  interpretive  sign  for  the  Main 
Street  Substation  at  the  trashrack 
observation  area; 

•  Railings,  lights,  and  interpretive 
signs  to  generally  match  those  on  the 
Stone  Arch  Bridge. 

•  A  pedestrian  bridge  linking  the 
Main  Street  Dam  to  Hennepin  Island; 
and 

•  New  walkways,  interpretive  nodes, 
visual  overlooks,  information  shelter, 
natural  areas,  landscaping,  and  other 
improvements  on  upper  Hennepin 
Island. 

(3)  Mitigation  Measures  at  the  Lower 
Development 

NSP  proposes  to  provide  new 
facilities  for  canoe  access,  shoreline 
fishing,  and  public  observation  at  the 
restored  Lower  Dam  site. 

(4)  Changes  in  NSP's  Proposed 
Mitigation  Measiu^s 

NSP  does  not  propose  to  move  the 
Pillsbury  Substation  or  diverting  water 
to  re-create  a  waterfall  in  the  East  Bluff, 
area  from  its  ourent  location.  NSP's 
revised  recreation  mitigation  plan  does 
not  include  any  funding  to  the 
Minnesota  Park  and  Recreation  Board 
for  operation  and  maintenance  of  the 
East  Bank  Park  Development,  nor 
donation  of  Hennepin  Island  lands  to 
the  Minnesota  Park  and  Recreation 
Board.  Instead,  NSP  proposes  to 
independently  develop,  operate,  and 
maintain  park  facilities  on  the  upper 
part  of  Hennepin  Island  and  the  former 
Lower  Dam  site. 

Details  of  the  enhancement  and 
mitigation  measures  were  filed  with  the 
Commission  on  October  11,  2001  and 
are  available  electronically  for  review  at 
the  Commission's  website 
(www.ferc.gov).  Copies  may  also  be 
requested  directly  from  NSP.  The 
Commission  will  discuss  this  alternative 
in  its  Environmental  Assessment. 

m.  Locations  of  the  application: 
Copies -of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  "h"  above. 

Filing  and  Service  of  Responsive 
.  Documents — ^The  application  is  ready 
'for  environmental  analysis  at  this  time, 
and  the  Commission  is  requesting 
comments,  reply  comments, 
recommendations,  terms  and 
conditions,  and  prescriptions. 

The  Commission  directs,  pursuant  to 
Section  4.34(b)  of  the  Regulations  (see 
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Order  No.  533  issued  May  8, 1991,  56 
FR  23108,  May  20, 1991)  that  all 
comments,  recommendations,  terms  and 
conditions  and  prescriptions  concerning 
the  application  be  filed  with  the 
Commission  within  60  days  bom  the 
issuance  date  of  this  notice.  All  reply 
comments  must  be  filed  with  the 
Commission  within  105  days  from  the 
date  of  this  notice. 

Anyone  may  obtain  an  extension  of 
time  for  these  deadlines  from  the 
Commission  only  upon  a  showing  of 
good  cause  or  extraordinary 
circumstances  in  accordance  with  18 
CFR  385.2008. 

All  filings  must  (1)  bear  in  all  capital 
letters  tiie  tide  "COMMENTS,"  "REPLY 
COMMENTS," 

"RECOMMENDATIONS,"  "TERMS 
AND  CONDITIONS,"  or 
"PRESCRIPTIONS;"  (2)  set  fortii  in  tiie 
heading  the  name  of  the  applicant  and 
the  project  number  of  the  application  to 
which  the  filing  responds;  (3)  furnish 
the  name,  address,  and  telephone 
number  of  the  person  submitting  the 
filing;  and  (4)  otherwise  comply  with 
the  requireinents  of  18  CFR  385.2001 
throu^  385*2005.  All  comments, 
recommendations,  terms  and  conditions 
or  prescriptions  must  set  forth  their 
evidentiary  basis  and  otherwise  comply 
with  the  requirements  of  18  CFR  4.34(b). 
Agencies  may  obtain  copies  of  the 
application  directly  frt)m  the  applicant. 
Any  of  these  docimients  must  be  filed 
by  providing  the  original  and  the 
number  of  copies  required  by  the 
Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Environmental  and  Engineering 
Review,  Office  of  Energy  Projects, 
Federal  Energy  Regulatory  Commission, 
at  the  above  address.  Each  filing  must  be 
accompanied  by  proof  of  service  on  all 
persons  listed  on  the  service  list 
prepared  by  the  Commission  in  this 
proceeding,  in  accordance  with  18  CFR 
4.34(b)  and  385.2010. 

C.B.  Spencer, 

Acting  Secretary. 

[FR  Doc.  02-1230  Filed  1-16-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  Not.  RiN01-12-4X)0  EX01-3-000] 

Electricity  Market  Design  &  Structure; 
Notice  of  Meetings  and  Conferences 
on  Electric  Market  Matters 

January  11,  2002. 

As  announced  in  a  recent 
Commission  Meeting,  the  Federal 
Energy  Regulatory  Commission  (FERC) 
is  planning  a  series  of  discussions  on 
various  electric  market  design  issues. 

Oiu-  Commissioners  are  especially 
interested  in  the  views  of  state 
Commissioners  and  in  discussing  some 
of  these  issues  with  them.  The  National 
Association  of  Regulatory  Utility 
Commissioners  (NARUC)  has  scheduled 
its  winter  meetings  for  February  10th — 
13th,  2002.  NARUC  is  allowing  FERC  to 
have  time  diuing  its  winter  meetings  to 
hold  two  sessions  on  issues  of  mutual 
concern.  NARUC  is  holding  its  meetings 
at  the  Hyatt  Regency  Washington  Hotel, 
400  New  Jersey  Avenue,  NW., 
Washington  DC  20001.  ^ 

The  following  two  sessions  on  FERC- 
related  issues  are  in  the  Hyatt's  Regency 
A  Room: 

Date:  Sunday,  February  10,  2002. 

Time:  10  a.m. — 12  p.m. 

Topic:  Whether  all  wholesale  and 
retail  transmission  services  should  be 
imder  the  same  rates,  terms  and 
conditions. 

Date:  Monday,  February  1 1 ,  2002. 

Time:  4  p.m. — 5:45  p.m. 

Topic:  Whether  the  Federal  Energy 
Regulatory  Commission  should  require 
R'TOs  to  administer  a  regional,  long- 
term  generation  capacity  obligation,  and 
if  so,  the  form  and  mechanism  for  that 
obligation. 

These  two  sessions  are  open  to 
everyone.  There  will  be  no  charge  for 
those  attending  these  two  sessions  only. 
-The  Commission  is  also  co-sponsoring 
a  conference  with  the  U.S.  Department 
of  Energy  (DOE)  to  raise  awareness' 
about  the  potential  role  of  demand 
response  programs  in  the  evolution  of 
efficient  electric  market  operations.  A 
series  of  panel  discussions  will  address 
related  topics.  Some  conference  details 
are  as  follows: 

Date:  Thursday,  February  14,  2002. 

Time:  7:30  a.m.  to  8:30  a.m.— 
Registration;  Adjournment  at  5:00  p.m. 

Location:  Washington  IX]  Convention 
Center,  900  Ninth  Sti«et  NW., 
Washington,  DC  20001. 

This  conference  is  open  to  everyone, 
but  registration  and  a  fee  ($75  imtil 
January  31st,  and  $125  thereafter)  are 
required. 


More  information  on  the  topics  and 
presenters  may  be  issued  in  a  later 
notice. 

The  three  sessions  will  be  transcribed. 
The  transcripts  will  be  included  as  part 
of  the  record  for  the  referenced 
proceedings  and  will  be  posted  in  the 
Commission's  Records  and  Information 
Management  System  (RIMS)  within  10 
days  of  the  events.  More  prompt  copies 
of  transcripts  can  be  obtained  sooner  for 
a  fee  from  the  court  reporter  designated 
to  handle  the  three  sessions. 

More  information  on  the  first  two 
events,  and  procedures  to  register  for 
the  entire  NARUC  winter  meetings 
(including  information  on  registration, 
fees,  and  lodging)  is  at  the  following 
Web  site:  www.naruc.org/Meetings/ 
winter/2002 /naruc    winter.pdf. 

Registration  and  lodging  information 
on  the  Demand  Response  Conference  is 
at  the  following  Web  site:  www.ferc.gov/ 
Electric/RTO/Mrkt-Strct-comments/ 
rm01-12-comments.htm. 

Additional  questions  about  the 
program,  not  answered  by  information 
at  these  Web  sites,  should  be  directed 
to:  Norma  McOmber,  Federal  Energy 
Regulatory  Commission,  888  First 
Sb«et,  NE.,  Washington,  DC  20426, 
202-208-1015, 
norma. mcomber@ferc. fed.  us. 

C.B.  Spencer, 

Acting  Secretary. 

(PR  Doc.  02-1234  Filed  1-16-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CommisskNi 

Request  for  Comments  on  Potential 
Changes  to  the  UplarMl  EroskNi 
Control,  Revegetatton  and 
Maintenance  Plan  and  ttie  Wetland  arMi 
Watertwdy  Constructton  and 
MItigatkNi  Procedures 

January  11.2002. 

The  Office  of  Energy  Projects  (OEP) 
staff  is  in  the  process  of  reviewing  the 
Upland  Erosion  Control,  Revegetation 
and  Maintenance  Plan  and  the  Wetland 
and  Waterbody  Construction  and 
Mitigation  Procedures  referred  to  at  18 
CFR  157.206(b)(3)(iv)  of  the 
Commission's  regulations  to  see  if  there 
are  appropriate  modifications  to  be 
made  at  this  time.  As  promised  in  Order 
609,  the  staff  is  asking  for  public  input 
on  potential  modifications. 

Tnis  process  of  obtaining  public  input 
began  at  the  Post-Certificate 
Environmental  Compliance  Seminar 
conducted  in  Houston  on  December  12 
and  13,  2001.  Additional  input  will  be 
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solicited  at  the  subsequent  sessions  of 
this  training  course  identified  in  oiu 
November  15,  2001  notica  However,  in 
order  to  obtain  the  broadest  public 
participation  in  this  process,  we  are 
asking  for  comment  outside  of  these 
training  sessions  as  well. 

We  have  posted  a  table  on  our  Web 
site  showing  the  changes  that  were 
identified  for  discussion  at  the 
December  12th  session  and  we  request 
your  comments  on  whether  each  of  the 
changes  are  appropriate,  with 
discussion  of  youi  rationale.  In 
addition,  please  describe  any  additional 
changes  you  believe  might  be 
appropriate.  The  table  is  at 
http://www.ferc.gov/gas/pptable.pdf. 

To  provide  comments  you  may  log  on 
to  the  FERC  Web  site  at  www.ferc.gov, 
and  follow  the  links  to  "Gas  Industry 
Seminars,"  "Online  Registration,"  and 
"Participant  Recommendations"  or  go 
directly  to  www.ferc-envtmiiung.com 
and  select  "Participant 
Recommendations. " 

C.B.  Spencer, 

Acting  Secretary. 

IFR  Doc.  02-1235  Filed  1-16-02;  8:45  am] 

BNJJNO  CODE  STIT-OI-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7129-4] 

RaquMt  for  Propo«als  for  an  Improved 
Atmoapherte  NitFogan  Dapoaition  Data 
Sat  for  the  Chaaapaafce  Bay  Program 

The  Environmental  Protection  Agency 
(EPA)  is  issuing  a  request  for  proposals 
(RFP)  for  organizations  interested  in 
providing  the  Chesapeake  Bay  Program 
(CBP)  with  improved  estimates  of  daily 
wet  nitrogen  deposition  loadings  to  the 
Chesapeake  Bay  and  its  watershed. 
Proposals  must  be  postmarked  no  later 
than  March  1,  2002.  Fimding  will  be 
provided  to  an  organization  imder  the 
authority  of  the  Clean  Water  Act, 
Section  117. 

The  RFP  is  available  at  the  following 
Web  site:  http://www.gov/r3chespk/. 
You  may  also  request  b  copy  by  calling 
Julie  Thomas  at  410-267-9848  or  by  e- 
mail  at  thomas.julie@epa.gov.  Proposals 
must  be  postmarked  no  later  than  March 
1.  2002.  Any  late,  incomplete  or  hx 
proposals  wrill  not  be  considered. 

Diana  Esher, 

Acting  Director,  Chesapealce  Bay  Program 

Office. 

(FR  Doc.  02-1242  Filed  l-lf-02: 8:45  am] 

■UMO  COOE  8S60-S0-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-712»-S1 

Clear  Air  Act  Adviaory  Commlttaa 
Notice  of  Meeting 

summary:  The  Environmental  Protection 
Agency  (EPA)  established  the  Clean  Air 
Act  Advisory  Committee  (CAAAC)  on 
November  19, 1990,  to  provide 
independent  advice  and  counsel  to  EPA 
on  policy  issues  associated  with 
implementation  of  the  Clean  Air  Act  of 
1990.  The  Committee  advises  on 
economic,  environmental,  technical 
scientific,  and  enforcement  policy 
issues. 

Open  Meeting  Notice:  Pursuant  to  5 
U.S.C.  App.  2  section  10(a)(2),  notice  is 
hereby  given  that  the  Clean  Air  Act 
Advisory  Conunittee  will  hold  its  next 
open  meeting  on  Wednesday,  March  6, 
2002,  from  approximately  8:30  a.m.  to  4 
p.m.  at  the  Renaissance  Mayflower 
Hotel,  1127  Connecticut  Avenue,  NW., 
Washington,  DC.  Seating  will  be 
available  on  a  first  come,  first  served 
basis.  Three  of  the  CAAAC's  four 
Subcommittees  (the  Linking  Energy, 
Land  Use,  Transportation,  and  Air 
Quality  Concerns  Subcommittee;  the 
Permits/NRS/Toxics  Integration 
Subconunittee;  and  the  Economics 
Incentives  and  Regulatory  Innovations 
Subcommittee)  will  hold  meetings  on 
Tuesday,  Mardi  5,  2002  from 
approximately  10  a.m.  to  5  p.m.  at  the 
Renaissance  Mayflower  Hotel,  the  same 
location  as  the  full  Committee.  The 
Energy,  Clean  Air  and  Climate  Change 
Subcommittee  will  not  meet  at  this 
time.  The  Linking  Energy,  Land  Use, 
and  Transportation,  and  Air  Quality 
Concerns  Subcommittee  is  scheduled  to 
meet  from  10  a.m.  to  12  noon;  the 
Economic  Incentives  and  Regulatory 
Innovations  Subcommittee  is  scheduled 
to  meet  from  12:30  p.m.  to  3  p.m.;  and 
the  Permits/NSR/Toxics  Subconunittee 
is  scheduled  to  meet  from  3  p.m.  to  4 
p.m. 

Inspection  of  Committee  Documents: 
The  Committee  agenda  and  any 
dociunents  prepared  for  the  meeting 
will  be  publicly  available  at  the 
meeting.  Thereafter,  these  docmnents, 
together  with  CAAAC  meeting  minutes, 
will  be  available  by  contacting  the 
Office  of  Air  and  Radiation  Docket  and 
requesting  information  imder  docket 
item  A-94-34  (CAAAC).  The  Docket 
office  can  be  reached  by  telephoning 
202-260-7548;  FAX  202-260-4400. 
FOR  FURTHER  INFORMATION  Concerning 
this  meeting  of  the  full  CAAAC,  please 
contact  Paul  Rasmussen,  Office  of  Air 
and  Radiation,  US  EPA  (202)  564-1306, 


FAX  (202)  564-1352  or  by  mail  at  US 
EPA.  Office  of  Air  and  Radiation  (Mail 
code  6102  A),  1200  Pennsylvania 
Avenue.  NW.,  Washington,  DC  20004. 
For  information  on  the  Subcommittee 
meetings,  please  contact  the  following 
individuals:  (1)  Permits/NSR/Toxics 
Integration — Debbie  Stackhouse,  919- 
541-5354;  and  (2)  Linking 
Transportation,  Land  Use  and  Air 
Quality  Concerns — ^Robert  Larson,  734- 
214-4277;  and  (3)  Economic  Incentives 
and  Regulatory  Innovations — Carey 
Fitzmaxmce,  202-564-1667.  Additional 
information  on  these  meetings  and  the 
CAAAC  and  its  Subcommittees  can  be 
found  on  the  CAAAC  Web  Site: 
www.epa.gov/oar/caaac/. 

Dated:  January  9,  2002. 
Robert  D.  Brenner. 

Principal  Deputy  Assistant  Administrator  for 
Air  and  Radiation. 

[FR  Doc.  02-1241  Filed  1-16-02;  8:45  am] 
BILUNG  COOE  6SeO-50-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FHL-7129-71 

EPA  Sdance  Adviaory  Board; 
Notification  of  Public  Adviaory 
Comfflittae  Maetinga 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  two 
committees  of  the  US  EPA  Science 
Advisory  Board  (SAB)  will  meet  on  the 
dates  and  times  noted  below.  All  times 
noted  are  Eastern  Time.  All  meetings  are 
open  to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  Important  Notice:  Documents  that 
are  the  subject  of  SAB  reviews  are 
normally  available  from  the  originating 
EPA  office  and  are  not  available  from 
the  SAB  Office — information  concerning 
availability  of  documents  from  the 
relevant  Program  Office  is  included 
below. 

1.  The  PM  Centers  Interim  Review 
Panel  of  the  Executive  Committee  (PM 
Centers  Panel)— February  11-12,  2002 

The  PM  Centers  Interim  Review  Panel 
of  the  Executive  Committee  of  the  US 
EPA  Science  Advisory  Board  (SAB), 
will  meet  on  Monday  and  Tuesday. 
February  11-12.  2002  in  the  EPA 
Science  Advisory  Board  Conference 
Room  (room  6013).  USEPA.  Ariel  Rios 
Building  North.  1200  Pennsylvania 
Avenue.  NW,  Washington,  DC  20004. 
The  meeting  will  begin  by  8:30  am  on 
February  11  and  adjourn  no  later  than 
5  pm  on  February  12.  2002. 
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Purpose  of  the  Meeting— In  1995  EPA 
introduced  a  research  grants  program 
(Science  To  Achieve  Results  (STAR)) 
focused  on  targeted,  investigator- 
initiated,  peer-review-competed  grants. 
Subsequent  experience  suggested  that 
there  could  be  substantial  benefits 
gained  by  investing  some  resources  in 
larger,  more  coordinated  grants  to 
"research  centers"  that  would  focus  the 
combined  efforts  of  a  group  of 
researchers  on  closely  related  problems. 
The  Particulate  Matter  (PM)  Centers 
were  funded  in  1999  for  a  five-year 
period  and  thus,  are  in  the  middle  of 
their  grants.  Although  two  and  a  half 
years  of  the  PM  Centers  program  is  not 
sufficient  time  to  evaluate  fully  its 
merits,  the  Agency  is  seeking  an  interim 
assessment  of  the  PM  centers  concept 
that  will  help  the  Agency  as  it 
formulates  its  future  research  funding 
plans.  It  is  for  this  purpose  of  providing 
interim  advice  on  the  effectiveness  of 
the  PM  centers  concept  as  a  research 
mechanism  that  the  SAB  Panel  is  being 
convened. 

Charge  to  the  Subcommittee: — The 
Panel  has  been  asked  to  address  the 
following  Charge  questions: 

Overall  Objective 

To  assess  the  value-added  nature  of  a 
PM  Centers  research  program. 

Overall  Charge  Question 

Based  on  progress  to  date,  should  a 
PM  Centers  research  program  be 
undertaken  beyond  2004?  In  which 
areas,  to  what  extent,  and  for  what 
reasons  is  a  PM  Centers  program 
beneficial?  Identify  specific  areas  in 
which  the  program  could  be  improved. 

Specific  Charge  Questions 

(a)  Recognizing  the  PM  Centers 
program  is  barely  at  its  halfway  point, 
what  important  research  findings  (or 
promising  investigations)  have  been 
made  that  would  not  have  occurred 
otherwise?  What  unique  aspect(s)  of  a 
Centers  program  enabled  such  actions  to 
be  taken? 

(b)  To  what  extent  has  the  direction 
or  focus  of  research  shifted  as  a  result 
of  the  multi-disciplinary  interactions 
within  the  Center  (i.e.,  findings  in  one 
department  influence  researchers  in 
another  to  change  direction  or 
emphasis)?  To  what  extent  have  changes 
in  researdi  direction  or  emphasis  been 
influenced  by  Science  Advisory 
Committee  reviews,  interactions  with 
other  PM  Centers,  or  interactions  with 
the  broader  PM  research  community? 
Which  factors  have  been  most 
influential? 

(c)  How  successful  are  Centers  in 
commimicating  their  findings  to  the 


public  and  specifically,  to  those  who 
directly  use  their  research?  Is  it  clear 
that  the  work  has  been  supported  by  the 
PM  Centers  program? 

(d)  How,  if  at  all,  does  a  PM  research 
centers  program  facilitate  agreement  or 
consensus  on  protocols  or  procedures  to 
enable  more  direct  comparison  of 
results  among  research  institutions  or 
centers? 

(e)  How,  if  at  all,  does  a  PM  research 
centers  program  leverage  or  maximize 
use  of  resources  through  sharing 
expensive  equipment,  samples,  data, 
etc.? 

(f)  How  is  the  program  perceived 
within  and  outside  the  research 
commimity?  Does  a  research  center  have 
greater  visibility,  and  if  so,  what  is  the 
impact? 

Availability  of  Review  Materials:  The 
Agency  is  coordinating  the  preparation 
of  background  materials  that  will  help 
to  inform  the  review.  To  access  these 
materials,  please  contact  Ms.  Stacey 
Katz  (Phone:  202-564-8201,  or  e-mail 
katz.stacey@epa.gov)  or  Ms.  Gail 
Robarge  (Phone:  202-564-8301,  or  e- 
mail  robarge.gail@epa.gov}  in  the  EPA 
Office  of  Research  and  Development 
(ORD). 

For  Further  Information — Members  of 
the  public  wishing  an  Agenda  or  a  roster 
of  the  Committee  should  contact  Ms. 
Diana  Pozun,  Program  Specialist, 
Research  Strategies  Advisory 
Committee,  EPA  Science  Advisory 
Board  (1400A),  Suite  6450,  U.S.  EPA, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-4544;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
pozun.diana@epa.gov.  Any  member  of 
the  public  wishing  further  information 
concerning  this  meeting  or  wishing  to 
submit  brief  oral  comments  (10  minutes 
or  less)  must  contact  Dr.  Donald  Barnes, 
Designated  Federal  Officer,  EPA  Science 
Advisory  Board  (1400A),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460;  telephone  (202)  564-4533; 
FAX  (202)  501-0323;  or  via  e-mail  at 
bames.don@epa.gov.  Requests  for  oral 
comments  must  be  in  writing  (e-mail, 
fax  or  mail)  and  received  by  Dr.  Barnes 
no  later  than  noon  Eastern  Standard 
Time  on  February  4,  2002  (five  business 
days  before  the  meeting]. 

2.  Research  Strategies  Advisory 
Committee  (RSAC)— February  20-21, 
2002 

The  Research  Strategies  Advisory 
Committee  (RSAC)  of  the  US  EPA 
Science  Advisory  Board  (SAB)  .will  meet 
on  Wednesday,  February  20,  2002  and 
Thm^day,  February  21,  2002  from  8:30 
am  to  5:00  pm  (Eastern  Time).  The 


meeting  will  be  held  in  the  S'A  Science 
Advisory  Board  Conference  Room  (room 
6013),  USEPA,  Ariel  Rios  Building 
North,  1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20004. 

Purpose  of  the  Meeting — In  this 
meeting,  the  Research  Strategies 
Advisory  Committee  plans  to  review  the 
Science  and  Technology  component  of 
the  President's  Budget  Request  for  the 
Fiscal  Year  2003  EPA  budget.  The 
tentative  charge  questions  are: 

(a)  Does  the  budget  request  provide 
adequate  balance  and  attention  to  the 
core  and  problem  driven  research 
needed  to  provide  satisfactory 
knowledge  for  current  and  future 
decisions  EPA  will  be  required  to  make? 

(b)  How  can  EPA  better  use  measures 
of  performance  to  identify  the  impact  of 
its  research  and  development  progrjun 
and  the  funds  that  Congress  provides  for 
that  Program?  (the  intent  of  this 
question  is  to  go  beyond  GPRA 
requirements  and  help  address  issues 
surrounding  using  the  findings  from 
GPRA  evaluations,  OIG  audits.  GAO 
reports,  etc.) 

(c)  Is  the  EPA  research  and 
development  program  addressing  the 
important  issues  needed  to  adequately  ' 
protect  human  health  and  the 
environment  in  the  US  and  globally? 
What  important  issues  are  not  receiving 
adequate  attention  at  the  current  level  of 
resources  provided  for  the  R&D  program 
and  the  S&T  budget? 

(d)  Does  the  budget  request  reflect  the 
priorities  identified  in  the  EPA  and  ORD 
Strategic  Plans? 

Availability  of  Review  Materials: 
Materials  that  are  the  subject  of  this 
review  are  available  from  Mr.  Mike 
Feldman  of  the  Office  of  the  Chief 
Financial  Officer  or  from  Ms.  Amy 
Battaglia  Office  of  Research  and 
Development.  Mr.  Feldman  can  be 
reached  on  (202)  564-6951  or  by  e-mail 
at  feldman.mike@epa.gov  and  Ms. 
Battaglia  can  be  reached  on  (202)  564- 
6685  or  via  e-mail  on 
battaglia. amy@epa  .gov. 

For  Further  Information — Members  of 
the  public  wishing  an  Agenda  or  a  roster 
of  the  Committee  should  contact  Ms. 
Betty  Fortune,  Office  Assistant, 
Research  Strategies  Advisory 
Committee,  EPA  Science  Advison' 
Board  (1400A),  Suite  6450,  U.S.  EPA, 
1200  Pennsylvania  Avenue,  NW, 
Washington,  DC  20460:  telephone/voice 
mail  at  (202)  564-4534;  fax  at  (202)  501- 
0323;  or  via  e-mail  at 
fortune.betty@epa.gov.  Any  member  of 
the  public  wishing  further  information 
concerning  this  meeting  or  wishing  to 
submit  brief  oral  comments  (10  minutes 
or  less)  must  contact  Dr.  John  "Jack"  R. 
Fowle  m.  Designated  Federal  Officer. 
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EPA  Science  Advisory  Board  (1400A). 
U.S.  Environmental  Protection  Agency, 
1200  Pennsylvania  Avenue,  NW, 
Washington.  DC  20460;  telephone  (202) 
564-^547;  FAX  (202)  501-0582;  or  via 
e-mail  at  fowIe.jack@epa.gov.  Requests 
for  oral  comments  must  be  in  writing  (e- 
mail,  fax  or  mail)  and  received  by  Dr. 
Fowle  no  later  than  noon  Eastern 
Standard  Time  on  February  13,  2002. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings  | 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  ?ace-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signatiire.  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect.  Word,  or  Rich  Text  files 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
pubUc  jSistribution. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  [http://www.epa.gov/sqb) 
and  in  The  FY2000  Annual  Report  of 
the  Staff  Director  wiuch  is  available 
&x>m  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256, 
Committee  rosters,  draft  Agendas  and 


meeting  calendars  are  also  located  on 
our  website. 

Meeting  /Iccess— Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  the 
appropriate  DFO  at  least  five  business 
days  prior  to  the  meeting  so  that 
appropriate  arrangements  can  be  made. 

Dated:  January  11,  2002. 
Donald  G.  Barnes, 

Staff  Director.  EPA  Science  Advisory  Board. 
|FR  Doc.  02-1245  Filed  1-16-02;  8:45  am) 
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recommendations  document  and  futxu« 
updates  will  be  posted  on  the  Agency's 
Web  site  at  http://www.epa.gov/ 
stakeholders. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7129-^] 

Draft  Recommendations  for 
Implementing  EPA's  Public 
Involvement  Policy 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice. 

summary:  EPA  seeks  public  comment  on 
the  12-page  dociunent  "Draft 
Recommendations  for  Implementing 
EPA's  Public  Involvement  Policy."  The 
document  recommends  specific  EPA 
actions  to  enhance  adoption  of  the 
Agency's  Public  Involvement  Policy  by 
EPA  staff  and  managers.  EPA  published 
its  Draft  2000  Public  Involvement  Policy 
in  the  Federal  Register  in  December, 
2000  (65  FR  82335,  Dec.  28,  2000)  and 
is  currently  writing  the  final  policy  and 
response  to  comments,  both  of  which 
will  be  released  in  the  Spring  of  2002. 
The  recommended  implementation 
actions  include:  creating  a 
communication  network  and 
mechanisms  that  allow  EPA  staff  to 
exchange  public  involvement 
information;  creating  an  electronic 
database  that  includes  public 
involvement  training  opportunities,  case 
studies  and  other  helpful  resoiuces; 
providing  pubUc  involvement  training 
to  EPA  staff  and  managers;  developing 
evaluation  measures  and  tools  to 
measure  the  effectiveness  of  EPA's 
public  involvement  activities;  and 
evaluating  the  Agency's  adoption  of  the 
Public  Involvement  Policy  over  time. 
EPA  seeks  public  comment  on  this 
document  for  60  days  following 
publication  on  EPA's  web  page  and 
notice  in  the  Federal  Register.  After 
reviewing  public  comments,  EPA  will 
begin  implementing  many  of  these 
recommended  activities.  The  revised 
document  will  be  issued  along  with  the 
Final  Public  Involvement  Policy  in  the 
Spring  of  2002.  The  draft 


DATES:  Comments  will  be  accepted  until 
March  18,  2002. 

ADDRESSES:  Submit  comments  to 
Patricia  A.  Bormer,  United  States 
Environmental  Protection  Agency, 
Office  of  Policy,  Economics  and 
Innovation  (MC  1807),  1200 
Pennsylvania  Ave,  NW.,  Washington, 
DC  20460,  by  facsimile  at  202-260-4903 
or  by  electronic  mail  to 
bonner.patricia@epa.gov  or  tb 
stakehoIders@epa  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Bonner  at  202-260-0599.  To 
request  a  mailed  copy,  call  Loretta 
Schumacher  at  202-260-3096  or  e-mail 
a  request  to  stakehoIders@epa.'gov.  The 
draft  recommendations  document  and 
the  Draft  Public  Involvement  Policy  may 
be  viewed  or  downloaded  from  [http:// 
www.epa.gov/stakeholders]. 

Thomas ).  Gibson, 

Associate  Administrator,  Office  of  Policy. 

Economics  and  Innovation. 

[PR  Doc.  02-1243  Filed  1-16-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

IOPPTS-51981;  FRL-6819-9] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufactiue 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e..  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME).  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufactiu'e  those 
chemicals.  This  status  report,  which 
covers  the  period  from  December  1 , 
2001  to  December  22,  2001,  consists  of 
the  PMNs  and  TMEs.  both  pending  or 
expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
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under  TSCA  section  5  during  this  time 
period.  The  "S"  and  "G"  that  precede 
the  chemical  names  denote  whether  the 
chemical  idenity  is  specific  or  generic. 
DATES:  Comments  identified  by  the 
docket  control  number  OPPTS-51981 
and  the  specific  PMN  number,  must  be 
received  on  or  before  February  19.  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPPTS-51981  and  the  specific  PMN 
number  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cunningham,  Director,  Office  of 
Program  Management  and  Evaluation, 
Office  of  Pollution  Prevention  and 
Toxics  (7401),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hothne@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  not 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufactiu^  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicabiUty  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
copies  of  this  document  and  certain 
other  available  dociunents  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  C^  the  Home  Page  select 
"Laws  and  Regulations","  Regulations 
and  Proposed  Rules,  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Enviroiunental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedigstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPPTS-51981.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 


comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
an  applicable  comment  period,  any  test 
data  submitted  by  the  Manufacturer/ 
Importer  is  available  for  inspection  in 
the  TSCA  Nonconfidential  Information 
Center,  North  East  Mall  Rm.  B-  607, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC.  The  Center  is  open 
from  noon  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  of  the  Center  is  (202) 
260-7099. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

.  You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPPTS-51981  and  the 
specific  PMN  number  in  the  subject  line 
on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Document  Control  Office  (7407),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428, 1201  Constitution 
Ave.,  NW.,  Washington,  DC.  The  DCO  is 
open  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  "oppt.ncic@epa.gov,"  or  mail  your 
computer  disk  to  the  address  identified 
in  this  unit.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Electronic  comments 
must  be  submitted  as  an  ASCII  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Comments 
and  data  will  also  be  accepted  on 
standard  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  All  comments  in 
electronic  form  must  be  identified  by 
docket  control  number  OPPTS-51981 
dnd  the  specific  PMN  number. 
Electronic  comments  may  also  be  filed 
online  at  many  Federal  Depository 
Libraries. 


D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  officiEil  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediues  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  siu«  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  this  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufactiu« 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
Chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
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periodic  status  reports  on  the  Chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
Chemicals.  This  status  report,  which 
covers  the  period  from  December  1. 
2001  to  December  22,  2001,  consists  of 
the  PMNs  and  TMEs.  both  pending  or 
expired,  and  the  notices  of 
commencement  to  manufacture  a  new 
chemical  that  the  Agency  has  received 
under  TSCA  section  5  during  this  time 
period. 


m.  Receipt  and  Status  Report  for  PMNs 
and  TMEs 

This  status  report  identifies  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 
are  interested  in  information  that  is  not 
included  in  the  following  tables,  you 
may  contact  EPA  as  described  in  Unit  U. 
to  access  additional  non-CBI 
information  that  may  be  available.  The 


"S"  and  "G"  that  precede  the  chemical 
names  denote  whether  the  chemical 
idenity  is  specific  or  generic. 

hi  table  I,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI)  on 
the  PMNs  received  by  EPA  during  this 
period:  the  EPA  case  number  assigned 
to  the  PMN;  the  date  the  PMN  was 
received  by  EPA;  the  projected  end  date 
for  EPA's  review  of  the  PMN;  the 
submitting  manufacturer;  the  potential 
uses  identified  by  the  manufacturer  in 
the  PMN;  and  the  chemical  identity. 


1. 73  Premanufacture  Notices  Received  From:  12/01/01  to  12/22/01 


Case  No. 


P-02-0111 
P-02-0112 

P-02-0113 

P-02-0114 

P-02-0115 

P-02-0116 

P-02-0117 
P-02-0118 
P-02-0119 

P-02-0120 
P-02-0121 


P-Oa-0122 


P-02-0123 


Regeived 
Date 


P-02-0124 

P-02-0125 
P-02-0126 
P-02-0127 


P-02-0128 
P-02-0129 

P-02-0130 


P-02-0131 

P-02-0132 
P-02-0133 


12/04/01 
12/04/01 

12/03«)1 

12/04/01 

12/04/01 

12/03/01 
12/D4A)1 
12/04/01 

12/04/01 
12/04/01 


12/05/01 


12/06/01 


12/05/01 

12/05/01 
12/05/01 
12/06/01 


12/06/01 
12/06/01 

12/07/01 


12/06«1 

12/07/01 
12/07/01 


Projected 

Notice 
End  Date 


03/04/02 
03/04/02 

03/03/02 

03/03/02 

00/04/02 

00/04/02 

00/03/02 
00/04/02 
00/04/02 

OQ/04A)2 
00/04/02 


03/05/02 
03/06/02 

03/05/02 

03A)5/02 
03/05/02 
03/06/02 


03/06/02 
03/06/02 

03/07/02 


03/06/02 

03/07/02 
03/07/02 


Manufacturer/Importer 


CBI 

Dow  Coming  Corpora- 
tion 
CBI 

CBI 


Dow  Coming  Corpora- 
tion 

Dow  Coming  Corpora- 
tion 

CBI 

CBI 

Shin-ETSU  Microsi, 
Inc. 

CBI 

Hanse  Chemie  USA, 
Inc. 


CBI 


CIBA  Specialty 
Chem.Corp.,  Colors 
Division 


Hercules  Incorporated 


Hercules  Incorporated 

Gateway  Additive 

Company 
International  Flavors 

and  Fragrances,  inc. 


CBI 
CBI 

CBI 


CBI 

CBI 
CBI 


(G)  Open,  non-dispersive  use 
(S)  Powder  coating  additive 

(G)  Ingredients  for  use  in  consumer 
products:  highly  dispersive  use 

(S)  /Vqueous  dispersion  of  polymer  for 
leatf)er  finishing 

(S)  Chemical  intermediate 

(S)  Chemical  intermediate 

(G)  Open,  noivdispersive  use 
(S)  Pressure  sensitive  adhesive 
(S)  Flame-ratardant  for  plastics,  ther- 
moplastics and  resins 
(G)  Emulsifier 
(S)  Flexibilisation  of  epoxy  resins 


(S)  Reactive  dyestuff  for  coloring  cel- 
lulosic  fibers 

(G)  Textile  dye 


Chemical 


(G)  A  performance  additive  in  sizing 
emulsions  (i.e.  promoter  resins) 
used  in  papermaking  process 

(G)  Destructive  use  (chemical  inter- 
mediate) 

(S)  Cutting  oils;  industrial  lutKicants; 
metalworking  fluids,  soluble  oil 

(S)  Raw  material  for  use  in  fra- 
grances for  soaps,  detergents, 
deaners  and  other  household  prod- 
ucts 

(G)  Resin  (open,  non-dispersive  use) 

(G)  Resin  (open,  nonrdispersive  use) 

(G)  Component  in  industrial  product 
used  in  consumer  products,  disper- 
siveuse 

(G)  Resin  (open,  norHfispersive  use) 

(G)  Chemical  intermediale 
(G)  Chemical  intermediate 


(G)  Aromatic  acid  diesters 
(G)  Amidosiloxane 

(G)  /Mkoxy  alkyl  ester  - 

(G)  Polymer  of  alkyl  substituted  pro- 
penok:  acid  and  propenamide  with 
alkyl  acrylate 

(G)  N,n'-alkylenebis(alkenamide) 

(G)  N,n'-alkylenebis(alkenamide) 

(G)  Aromatk:  alkanoate 
(G)  Acr/HC  copolymer 
(G)  Phosphazene 

(G)  Polyalkyleneamine 

(S)  Sitoxanes  and  silkx>nes,  di-me, 
hydrogen-terminated,  reactkm  prod- 
ucts with  bisphenol  a  diglycklyl 
ether  and  10-undecenok:  ackj 

(G)  Sodium  salt  of  a  disubstituted 
diazo-amino-hydroxy- 
naphthalenedisulfonk:  ackl 

(G)  /Vnthracenesulfonk:  ackl, 
aminoHQn(alkenylsulfonyl)alkyl]  sub- 
stituted phenyl  ]amino]-substituted 
1 ,3,5-triazin]amino]-alkyl-substituted 
phenyl]amino]-9, 10-dihydro-9, 1 0- 
dk>xo-,  disodium  salt 

(G)  AminoacryKc  polymer 


(G)  Dialkytamine  hydrochtoride  salt 

(G)  Polymer  ester  of  mono  and  dit>a- 

SKackls 
(S)  3-mercaptohexyl  acetate 


(G)  Polyester  type  polyurethane  resin 
(G)    Organopotysik>xane    containing 

caft)oxylk:  ackJ 
(S)  4-formylphenylboronk:  ackl* 


(G)  Methaoylate  and  maleimkle  co- 
polymer 
(G)  Benzenediacetk:  ackJ  derivative 
(G)  Benzofuranone  derivative 
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1.  73  PREMANUFACTURE  NOTICES  RECEIVED  FROM:  12/01/01  TO  12/22/01— Continued 

Case  No. 

Received 
Date 

Projected 
Notk» 

Manufacturer/Importer 

Use 

Chemcal 

End  Date 

P-02-^134 

12/07/01 

03/07/02 

CBI 

(G)  This  substance  in  comt>inatkxi 
with  other  proprietary  additives  re- 
sult in  a  mixture  of  components 
whk:h  collectivety  have  unk)ue 
antistatk:  properties 

(G)  Trineoalkoxy  amino  ziroonate 

P-02-0135 

12/07/01 

03/07/02 

BASF  Corporation 

(S)  Aprotic  solvent 

(S)  2(1h)-pyrimklinone,  tetrahydro- 
1,3-dimethyl- 

P-02-0136 

12/07/01 

03/07/02 

CBI 

(S)  Film  coating 

(G)  Polyester  polyurethane 

P-02-0137 

12/10/01 

03/10/02 

CBI 

(G)  Open,  non-dispersive  (plastk:) 

(G)  Modified  abs 

P-02-0138 

12/07/01 

03/07/02 

CBI 

(G)  This  substance  in  combination 
with  otfier  proprietary  additives  re- 
sult in  a  mixture  of  components 
whk^h  collectively  have  unk)ue 
antistatk:  properties. 

(G)  Trineoalkoxy  sulfonyl  zirconate 

< 

P-H02-0139 

12/10/01 

03/10/02 

CBI 

(S)  Aqueous  dispersk)n  of  polymer  for 
leather  finishing 

(G)  Polymer  of  substituted  propenoic 
ackl,  propenamkle  ar>d  propenoc 
esters 

P-02-0140 

12/10/01 

03/10/02 

CBI 

(G)  Resin  coating 

(G)  Acrylk;  copolymer  polyurethane 
disperskm 

P-O2-0141 

12/10/01 

03/10/02 

CBI 

(G)  Petroleum  lubricant  additive 

(G)  Potyalkenylbenzene  sulfonate 

P-02-0142 

12/10/01 

03/10/02 

CBI 

(G)  Resin  coating 

(G)  Urethane  acrylate 

P-02-0143 

12/10«)1 

03/10/02 

UBE  America  Inc. 

(S)  Raw  material  of  polyurethane 

(S)  1 ,3-dk)xolan-2-one,  polymer  with 

m 

1 ,4-cyck>hexanedimethanol  and 
1 ,6-hexanedk)l 

P-02-0144 

12/11/01 

03/11/02 

CBI 

(G)  Plastks  additive 

(G)  Chromophore  substituted 
polyoxyalkytene 

P-02-0145 

12/11/01 

03/11/02 

CBI 

(Q)  Plastk:s  additive 

(G)  Chromophore  sut>stituted 
polyoxyalkytene 

P-02-0146 

12/11/01 

03/11/02 

Arteva  Specialties 
S.A.R.L  d/b/a  Kosa 

(S)  Structural  material  for  production 
of  textile  fibers 

(G)  Modified  polyester 

P-02-0147 

12/11/01 

03/11/02 

CBI 

(G)  Open,  non-dispersive  use. 

(G)  Acrylk:  resin 

P-^2-^148 

12/11/01 

03/11/02 

CBI 

(G)  Open,  non-dispersive  use. 

(G)  Polyester  resin 

P-02-0149 

12/11/01 

03/11/02 

CBI 

(S)  Raw  material  for  use  in  fra- 
grances for  soaps,  detergents, 
deaners  and  other  househohj  prod- 
ucts 

(G)  Fkx«ulant 

(G)  Alkyl  notanal 

P-02-0150 

12/12/01 

03/12/02 

CBI 

(G)                N-siihstituted-2-methyl-2- 

propenamkle,  polymer  with  2-pro- 

penoK  ackl,  sodium  salt 

P-02-0151 

12/12/01 

03/12/02 

CBI 

(G)  Fkxx^iilant 

(G)  N-substituted-2-methyl-2- 
propenamkJe,  polymer  with  2-meth- 
yl-2-propenok:  add  and  2-proRenoK 
ackl,  sodium  salt 

P-02-0152 

12/12/01 

03/12/02 

CBI 

(G)  FkxxMilant 

(G)  N-substituted-2-methyl-2- 
propenamkJe,  polymer  with  2- 
propenamkle  and  2-propenok:  add, 
sodium  sal) 

P-02-^153 

12/12/01 

03/12/02 

CBI 

(G)  Fkxxulant 

(G)  N-substituted-2-methyt-2- 
propenamkle,  polymer  with  2-metf>- 
yl-2-pFopenok:  add,2-propenam«de 
and  2-propenok:  add,  sodKjm  salt 

P-02-^154 

12/11/01 

03/11/02 

Arch  Chemk:als,  Inc. 

(S)  Component  in  a  photoresist  for- 

(G)   Derivatized    ethoxylated    poly- 

mulation  to  be  used  In  the  manu- 
facture of  semkx}ndtx:tor  and  re- 
lated devices. 

styrefw  resin 

P-02-^155 

12/11/01 

03/11/02 

CBI 

(G)  Acrylk:  polymer  for  use  in  a  coat- 

(G) Copolymer  of  alkyl  acrylates  and 

» 

ing  applKatkx) 

alkyl  nwthacrytates 

P-02-4)156 

12/12/01 

03/12/02 

CBI 

(G)  Additive  in  composites 

(G)  Metailk:  dimethacrylate 

P-02-0157 

12/13A)1 

03/13/02 

CBI 

(G)  Machine  seals 

(G)  Polyurettianei>oly  cart>onate  pd^'- 

mer 
(G)  Polyacrylk:  resin,  t>ased  on  methyl 

P-4)2-0158 

12/13/01 

03/1 3«)2 

CBI 

(G)  Open  non-dispersive  use 

^ 

methacrylate 

P-02-0159 

12/13/01 

03/13/02 

GE  SilKones 

(G)  Release  additive 

(G)  Silane  hydrolyzate 

P-02-^160 

12/13/01 

03/1 3«)2 

CBI 

(S)  /VgricuKural  dispersant 

(G)  Akiyiated  naphthalenesuKonate- 
formaklehyde  condensate,  sodium 
salt 

(G)  Copolyn>er 

P-02-^)161 

12/14/01 

03/14/02 

CBI 

(G)  Rame-retardant 
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I.  73  Premanufacture  Notices  Received  From:  12/01/01  to  12/22/01— Continued 


No. 


P-02-0162 


P-02-^163 
P-02-0164 


P-02-0166 

p-oe-oiee 

P-02-0167 

P-02-0168 
P-Oe-0169 

p-oe-0170 

P-02-0171 

P-Oe-0172 
P-Oe-0173 

P-Oe-0174 

P-02-0175 

P-OB-0176 

P-<K-0177 


P-02-0178 

P-Oe-0180 

P-0^-0181 

P-02-0185 
P-4B-0186 
P-Oe-0190 


Received 
Date 


12/13/01 


12/13/01 
12/14/01 


12/13/01 

12/14/01 
12/14/01 

12/18/01 
12/17/01 
12/17A)1 
12/18/01 

12/18/01 
12/19/01 

12/19/01 

12/2(y01 

12/21/01 

12/21/01 


12/21/01 

12/21/01 

12/21/01 

12/21/01 
12/21/01 
12/21/01 


Projected 

Uottce 
End  Date 


03/13/02 

i. 

03/1 3A)2 
03/14/02 


03/13/02 

03/14/02 
03/14A)2 

03/18/02 
03/17/02 
03/17/02 
03/18/02 

03/18/02 
03/19/02 

03/19/02 

03/20/02 

03/21/02 

03/21/02 


03/21/02 

03/21/02 

03/21/02 

03/21/02 
Oa/21/02 
08/21/02 


Manufacturer/Importer 


CBI 


CMP  Coatings,  Inc. 
Amfine  chemical  Cor- 
poration 

Image  Polymers  Com- 
pany 

CBI 

Valence  Technology, 
Inc. 

CBI 

CBI 

CBI 

CBI 

CBI 

Quest  International 
Fragrances  Co. 
CBI 

CBI 

Lithchem,  International 

CIBA  Specialty  Chemi- 
cals Corporation 


Xerox  Corporation 

CBI 

CBI 

CBI 

CBI 

Prc-desoto  inter- 
national, a  ppg  in- 
dustries Company 


Use 


(G)  Paper  sizing  agent 


(S)  Binder  polymer  in  paints 
(G)  Thickening  agent 


(S)  Toner  binder 

(G)  Open  non-dispersive(resin) 
(G)  Electrode  material 

(G)  Binder  resin 

(G)  Energy  curable  compounds 

(G)  Energy  curable  compounds 

(8)  Flame  retardant  in  polyamides, 

epoxy,  or  polyester 
(G)  Adhesive  component 
(S)  Fragrance  ingredient 

(G)  Mold  release  agent 

(G)  Open,  non-dispersive  (resin) 

(G)  Contained  use  in  sealed  battery 

components 
(G)  Textile  dye 


(G)  Destmctive  use  (site  limited  inter- 
mediate) 
(S)  Surfactant  for  use  in  lubricants 

(G)  Component  of  coating  with  open 

USG 

(G)  Ink  additive 
(G)  Ink  additive 
(S)     Polymer    for    adhesives    and 

sealants;  intermediate  for  produc- 

tkxi  of  blend  polymer 


Chemtoal 


(G)  Cyclohexene-cartwxylic  acid,  [(di-  , 
propenylaminojcarbonyl]-,    reaction 
products  with 

pentafluoroiodoethane-tetrafluoro- 
ethylene  telomer 

(G)  Acrylate  copolymer 

(G)  Polyalkylene  glycol,  alkyl  ether, 
reaction  products  with 

diisocyanatoalkahe  and 

polyalkylene  glycol 

(G)  Urethane-modified  polyester  resin 

(G)  Amino  polyester 

(G)  Lithium  metal  phosphate 

(G)  /Vcrylk:  polyol 
(G)  Polyester  acrylate  oligomer 
(Q)  Polyester  acrylate  oligomer 
(G)  Organophosphorous  salt 

(G)  Aromatk:  polyester  polyol 

(S)  N-ethyl-n-(3-methylphenyl) 

propionamkie* 
(G)  1,2,3-f)ropanetriol,  homopolymer, 

derivative 
(G)   /^ine-accelerated,    unsaturated 

polyester  resin 
(G)     Dialkyt    carbonate;     cait)onate 

diester 
(G)    Naphthalene    disulfonicacid,azo 

sut>stituted   phenyl   disodium   salt, 

reaction  products  with  halo  triazin 

amino  substituted  phenyl  suKonyl 

-compound 
(G)  Alkyl  aryl  phthatonitrile  ether 

(S)  Akx)hols.  C9-11,  ethers  with  poly- 
ethylene glycol  mono-me  ether 
(G)  Epoxy  functkmal  styrenated  nrreth- 

acrytate 
(G)  /Muminum  chelate  compound 
(G)  /Uuminum  chelate  comijound 
(G)  Mercaptan  terminated  polyether 
polymer 


In  table  U.  EPA  provides  the  following    information  is  not  claimed  as  CBI)  on 
infonnation  (to  the  extent  that  such  the  TMEs  received: 


II.  3  TEST  MARKETING  EXEMPTION  NOTICES  RECEIVED  FROM:  12/01/01  TO  12/22/01 

Case  No. 

Received 
Dale 

rrotectea 

Notice 
End  Date 

Manufacturer/Importer 

Use 

Chemnal 

T-Oe-0004' 
T-Oa-0006 
T-Oe-0006 

^^n6fo^ 

12/06/01 
12A)6A)1 

01/20^ 
01/2002 
01/20/02 

CBI 
CBt 
CBI 

(G)  Intermediate 
(G)  Intermediate 
(G)  Coating  component 

(G)  Disubstituted  heteropolycydk:  car- 

boxytic  ackl,  alkyl  ester 
(G)  Hak>genated  alkanesulfonk:  ackl 

ester 
(Q)      Ester     of     a     disubstituted 

heteropolycycik:  cartwxyKc  ackl 

In  table  m,  EPA  provides  the  on  the  Notices  of  Commencement  to 

following  infonnation  (to  the  extent  that     manufacture  received: 
such  information  is  not  claimed  as  CBI) 
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III.  23  Notices  of  Commencement  From:  12/01/01  to  12/22/01 

Case  No. 

Received  Date 

Commencement/ 
Import  Date 

Chemreal 

P-00-0428 

12/03/01 

10/16/01 

(G)  Hydfolyzed  alkoxysilane 

P-01-0069 

12/18/01 

11/19/01 

(G)  Substitute  naphtalene  derivatives 

P-01-0160 

12/04/01 

10/24/01 

(G)  Polymer  dispersk>n  of  aromatk:  isocyanate,  aliphatk:  polyols.  and  aliphatk; 

P-01-0190 

12/11/01 

10/19/01 

(G)  Polyester  acrylate 

P-01-0339 

12/06/01 

08/25/01 

(S)  1,3-benzenedk:art)Oxylk:  acid,  polymer  with  1 ,3-diisocyanatomethylbeTuer>e, 
2-ethyl-2-(hydroxymethyl)-1 ,3-propanediol,  hexanedioic  acid  and  alpha,alpha'- 
l(1-methylethylidene)di-4,1-ph»iylene]bis[omega-hydroxypoly(oxy(methyl-1,2- 
ethanediyl)]],  benzoate 

P-01-0425 

12/04/01 

11/19/01 

(G)  Substituted  zirconate  ester 

P-^1-0460 

12/20/01 

11/12/01 

(G)  Chromate.  bisl[[substituted  [[[hydroxynaphthalenyl)azo)phenyflsulfonyl] 
amino]heterocyc|e]azo]-(hydroxynitrobenzene  sulfonate)],  -  mixed  salts 

P-01-0537 

12/20/01 

11/25/01 

(G)  Epoxy  novolac  acrylate  carboxylate 

P-01-0538 

12/11/01 

10/31/01 

(G)  Epoxy  novolac  acrylate 

P-^1-0539 

12/14/01 

11/18/01 

(G)  Epoxy  novolac  acrylate  cartx)xylate 

P-01-0575 

12/18/01 

12/14/01 

(G)  Arylazo  substituted  sulfonated  naphthalene  compound 

P-01-0632 

12/10/01 

12/04/01 

(G)  Epoxy  isocyanate  copolymer 

P-01-0650 

12/18/01 

12/04/01 

(G)  Epoxy  acrylate 

P-01-0662 

12/05/01 

11/05/01 

(G)  Acrylate  polymer 

P-01-0684 

12/18/01 

12/07/01 

(G)  Phenolic  sutfone  reaction  products 

P-01-0716 

12/06/01 

11/09/01 

(G)  Polyurea 

P-01-0717 

12/19/01 

11/08/01 

(S)   Poly(oxy-1,2-ethanediyl),   alpha-sulfo-omega-(2-propenytoxy)-,   ammonium 

salt 
(G)  Fluoroalkyl  substituted  siloxanes 

P-01-0726 

12A)7/01 

10/29/01 

P-01-0734 

12/06/01 

11/15/01 

(G)  Polyamide 

P-01-0775 

12/05/01 

11/21/01 

(G)  Organk:  zirconium  compound 

P-01-0876 

12/17/01 

12/07/01 

(G)  Imidazole  phosphate  salt 

P-01-0886 

12/18/01 

12/13/01 

(G)  Polyester  acrylate 

P-96-0662 

12/11/01 

10/23/01 

(G)  Hydroxy  acrylic  resin 

List  of  Subjects 

Environmental  protection.  Chemicals, 
I*remanufacturer  notices. 

Dated:  January  4,  2002. 
Deborah  A.  Williams, 

Acting  Director,  Information  Management 

Division,  Office  of  Pollution  Prevention  and 

Toxics. 

[FR  Doc.  02-1248  Filed  1-16-02;  8:45  am) 

BILUNG  CODE  6560-50-S 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2524] 

Petition  for  Reconsideration  of  Action 
In  Rulemaking  Proceeding 

January  9,  2002. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  dociunent 
is  available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  or  may  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  this  petition  must  be 
filed  by  February  1,  2002.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 


must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  Amendment  of  FM  Table  of 
Allotment  (MM  Docket  No.  00-226). 

Number  of  Petitions  Filed:  1. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  02-1214  Filed  1-16-02;  8:45  am] 

BILUNG  CODE  6712-01-41 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2525] 

Petition  for  Reconsideration  of  Action 
in  Ruiemalclng  Proceeding 

January  10.  2002. 

Petition'  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
1.429(e).  The  full  text  of  this  document 
is  available  for  viewing  and  copying  in 
Room  CY-A257,  445  12th  Street,  SW.. 
Washington,  DC  or  may  be  purdhased 
from  the  Commission's  copy  contractor, 
Qualex  International  (202)  863-2893. 
Oppositions  to  this  petition  must  be 
filed  by  February  1,  2002.  See  Section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 


Subject:  Amendment  of  FM  Table  of 
Allotment  (MM  Docket  No.00-87). 
Number  of  Petitions  Filed:  1. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  02-1215  Filed  1-16-02:  8:45  am] 

BILUNG  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  011785. 

Title:  COSCON/KL/YMUK  Asia/U.S. 
East  and  Gulf  Coast/Mediterranean 
Vessel  Sharing  Agreement. 

Parties:  COSCO  Container  Lines 
Company,  Ltd.,  Yangming  (U.K.),  Ltd., 
Kawasaki  Kisen  Kaisha,  Ltd. 

Synopsis:  The  proposed  agreement 
would  authorize  the  parties  to  charter 
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container  space  to  each  other  and 
rationalize  port  calls  and  sailings  in  the 
trade  to  and  from  ports  in  Japan,  China, 
the  U.S.  East  and  Gulf  Coasts,  and 
Mediterranean  ports  in  the  Gibraltar/ 
Port  Said  range.  This  agreement 
combines  and  replaces  two  existing 
vessel  sharing  agreements  among  the 
parties  into  a  single  east-west  pendulum 
service. 

i^ereement  No.  011786. 

Trt/e:  Zim/Great  Western  Agreement.   * 

Parties:  Zim  Israel  Navigation  Co.  Ltd, 
Great  Western  Agreement. 

Synopsis:  The  proposed  agreement 
authorizes  the  parties  to  cross-charter 
and  exchange  space  on  their  vessels  that 
operate  in  the  trade  between  Long 
Beach.  California,  on  the  one  hand,  and 
Hong  Kong.  South  Korea,  and  the 
People's  Republic  of  China,  on  the  other 
hand.  It  also  authorizes  Zim  to  time 
charter  one  vessel  to  Great  Western.  The 
parties  request  expedited  review. 

AgFeement  No.:  011787. 

mie:  NSCSA/NYK  Kiiddle  East  Space 
Charter  Agreement 

Parties:  National  Shipping  Company 
of  Saudi  Arabia,  Nippon  Yusen  Kaisha. 

Synopsis:  The  proposed  agreement 
would  permit  the  parties  to  charter 
space  to  one  another  on  their  respective 
ro-ro  vessels  on  an  "as  needed,  as 
available  basis"  in  the  trade  between 
U.S.  Atlantic  and  Gulf  Coasts  and  ports 
in  the  Arabian  Gulf.  Red  Sea.  Gulf  of 
Aden,  and  Gulf  of  Oman;  I 

Dated:  January  11,  2002. 

By  Order  of  the  Federal  Maritime  . 
Commission. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  02-1168  Filed  1-16-02;  8:45  am) 
■UMQ  CODE  6730-01-^ 


FEDERAL  MARITIME  COMMISSION 


Transportation  Intermediary. 
Applicant: 
Sea-Bridge  International,  Inc.,  13  John 
Paul  Drive,  Hamilton  Square,  h^ 
08690.  Oncers;  Donald  Michael 
Guerraggi,  President  (Qualifying 
Individual),  Shari  A.  Guerrazzi, 
Vice  President. 

Dated:  January  11,  2002. 
Bryant  L.  VanBrakle, 

'  Secretary. 
(FR  Doc.  02-1167  Filed  1-16-02;  8:45  am] 

nUJNG  C006  6730-01-P 


Board  of  Governors  of  the  Federal  Reserve 
System,  January  11,  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-1174  Filed  1-16-02;  8:45  am] 
BHJJNG  CODE  eiO-02-S 


ry 


UoMwe  AppRcwit 

Notice  is  hereby  given  that  the 
following  applicant  has  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder— Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  515). 

Persons  knoMring  of  any  reason  why 
the  following  applicant  ^wuld  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Conunission.  Washington,  DC  20573. 
Non-Vessel  Operating  Common  Carrier 
and  Ocean  Freight  Forwarder 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  Control  Notices; 
Acquisition  of  Shares  of  Banit  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  January 
31, 2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 

(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63165-2034: 

1 .  First  National  Bank  of  Wynne 
ESOP,  Wjmne,  Arkansas;  to  retain 
voting  shares  of  First  National 
Corporation  of  W5mne,  Wynne, 
Arkansas,  and  thereby  indirectly  retain 
voting  shares  of  First  National  Bank  of 
Wynne,  Wynne,  Arkansas. 

B.  Federal  Reserve  Bank  of 
Minneapoiis  (JoAnne  F.  Lewellen, 
Assistant  Vice  President)  90  Hennepin 
Avenue,  ^linneapolis.  Minnesota 
55480-0291: 

1.  Catherine  E.  and  Kim  A.  Jackson, 
both  of  Waverly,  Minnesota;  to  acquire 
voting  shares  of  Graham  Shares  of 
Waverly,  Inc.,  Waverly,  Minnesota,  and 
thereby  indirectly  acquire  voting  shares 
of  Citizens  State  Bank  of  Waverly, 
Waverly,  Minnesota. 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banii  Holding  Companies; 
Correction 

This  notice  corrects  a  notice  (FR  Doc. 
02-567)  published  on  pages  1357  and 
1358  of  Sie  issue  for  Thursday,  January 
10,  2002. 

Under  the  Federal  Reserve  Bank  of 
Chicago  heading,  the  entry  for  Marshall 
&  Ilsley  Corporation,  Milwaukee, 
Wisconsin,  is  revised  to  read  as  follows: 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1 .  Marshall  &■  Ilsley  Corporation. 
Milwaukee,  Wisconsin;  to  merge  with 
Century  Bancshares,  Inc.,  Eden  Prairie, 
Minnesota,  and  thereby  indirectly 
acquire  100  percent  of  the  voting  shares 
of  Century  Bank,  National  Association, 
Eden  Prairie,  Minnesota. 

Comments  on  this  application  must 
be  received  by  February  4,  2002. 

Board  of  Governors  of  the  Federal  Reserve 
System ,  January  1 1 ,  2002 . 
Roliert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-1172  Filed  1-16-02;  8:45  am] 
BHXING  COOE  S21O-02-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.] 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
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persons  may  express  their  views  in 
writing  on  Uie  standards  eniunerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  11, 
2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officw) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  First  Merchants  Corporation, 
Muncie,  Indiana;  to  merge  with 
Lafayette  Bancorporation,  Lafayette, 
Indiana,  and  thereby  indirectly  acquire 
voting  shares  of  Lafayette  Bank  and 
Trust  Company,  Lafayette,  Indiana. 

B.  Federal  Rraenre  Bank  of  Kansas 
Gty  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Riverdale  Bancshares,  Inc., 
Riverdale,  Nebraska;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  State 
Bank  of  Riverdale,  Riverdale,  Nebraska. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  11,  2002. 
Roliert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-1173  Filed  1-16-02;  8:45  am] 
BUJNG  COOE  ene-OB-s 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permisstole  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 


Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  secmities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  bai^dng  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  .the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  January  31.  2002. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Bayerische  Hypo-  und  Veteinsbank 
AG,  Munich,  Germany,  to  directly  and 
indirectly  engage  through  its  subsittiary, 
Identrus,  LLC,  New  York,  New  York,  in 
certain  data  processing  activities, 
pursuant  to  §  225.28(b)(14),  of 
Regulation  Y.  See  also  The  Royal  Bank 
of  Canada,  82  Fed.  Res.  Bull.  363  (1996) 
(the  "First  Integrion  Order")  and  the 
Royal  Bank  of  Canada,  83  Fed.  Res.  Bull. 
135  (1997)  (the  "Second  hitgrion  Order: 
and  together  with  the  First  Integrion 
Order,  the  "Integrion  Orders").  See  also. 
Cardinal  Bancshares,  Inc.,  82  Fed.  Res. 
Bull.  674  (1996)  (permitting  bank 
holding  company  to  provide  data 
processing  and  transmission  services  to 
unaffiliated  institutions  to  assist  those 
institutions  in  offering  banking  and 
financial  services  to  their  customers 
over  the  internet);  Toronto-Dominion 


Bank,  83  Fed.  Res.  Bull.  335  (1997) 
(permitting  bank  holding  company  to 
provide  computer  software  to  broker- 
dealers  and  other  financial  institutions 
to  permit  those  institutions  to  execute 
purchases  and  sales  of  securities  for 
their  customers). 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  11,  2002. 
Robert  deV.  Frierson, 
Depu  ty  Secretary  of  thi  Board. 
[FR  Doc.02-1171  Filed  1-16-02;  8:45  am] 

BHJJNa  C006  «210-<»-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  InfOrmatkxi  CollectkNi 
Activities:  Submisston  for  0MB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

Proposed  Project  1 .  Evaluation  of  the 
Cash  and  Counseling  Demonstration — 
0990-0223 — ^Extension — Cash  and 
Coimseling  is  a  consumer  directed  care 
model  for  individuals  in  need  of 
personal  assistance  services.  A 
demonstration  project  utilizing  this 
model  is  being  undertaken.  The  Office 
of  the  Assistant  Secretary  for  Planning    • 
and  Evaluation  (ASPE),  in  partnership 
with  the  Robert  Wood  Johnson 
Foundation,  is  engaging  in  information 
collection  for  the  purpose  of  evaluating 
this  demonstration  project.  Controlled 
experimental  design  methodology  is 
being  used  to  test  the  effects  of  the 
experimental  intervention:  cash 
payments  in  lieu  of  arranged  services  for 
Medicaid  covered  beneficiaries: 
Respondents:  Individuals  or 
Households. 


• 

Burden  Information  for  Client  Interviews  (0990-0223) 

Instrument 

Annual  number 
of  respondents 

Hours  pec 
response 

Burden  hours 

Basaiine  Survev                   > 

1,020 
1,049 
3,629 
1,292 

.38 
.33 
.70 
.08 

388 

4/6  Month  Survev 

465 

Q  Month  Survov                

2,540 

Participation  Survey 

103 

Total '. 

3.496 
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OMB  Desk  Officer:  Allision  Herron 

Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  infonpation  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address: 

Human  Resources  and  Housing 
Branch.Office  of  Management  and 
Budget,New  Executive  Office  Building, 
Room  10235,725  17th  Street 
NW.,Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Baurer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Hxmjphrey  Building,  200  Independence 
Avenue  SW..  Washmgton,  DC  20201. 
Written  comments  shduld  be  received 
within  30  days  of  this  notice. 

Dated:  |anuary  3,  2002. 
Kerry  Weraos, 

Acting  Deputy  Assistant  Secretary,  Budget. 
[FR  Doc.  02-1266  Filed  1-16-02;  8:45  am] 

BILIJNG  CODE  41S4-0S-« 


minutes;  Total  Annual  Burden:  1,000 
hoiu-s;  and  OMB  Desk  Officer:  Allison 
Herron  Eydt. 

Copies  of  the  information  collection 
packages  listed  above  can  be  obtained 
by  calling  the  OS  Reports  Clearance 
Officer  on  (202)  690-6207.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  OMB  desk  officer 
designated  above  at  the  following 
address:  Human  Resoim:es  and  Housing 
Branch,  Office  of  Management  and 
Budget,  New  Executive  Office  Building, 
Room  10235,  725  17th  Street,  NW., 
Washington,  DC  20503. 

Comments  may  also  be  sent  to 
Cynthia  Agens  Bauer,  OS  Reports 
Clearance  Officer,  Room  503H, 
Hvunphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
Written  comments  shouJd  be  received 
within  30  days  of  this  notice. 

Dated:  January  2,  2002. 
Kerry  Weems, 

Acting  Deputy  Assistant  Secretary,  Budget. 
[FR  Doq.  02-1267  Filed  1-16-02;  8:45  am) 

BILUNG  CODE  4150-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secfetary 

Agency  Infomurtion  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary 
publishes  a  list  of  information 
collections  it  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
clearance  in  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35)  and  5  CFR  1320.5. 
The  following  are  those  information 
collections  recently  submitted  to  OMB. 

1.  Applicant  Backgroimd  Survey — 
0990-0208 — This  form  will  be  used  to 
ask  applicants  for  employment  how 
they  Jeamed  about  a  vacancy  to  ensure 
that  recruitment  sources  yield  qualified 
women  and  minority  applicants,  as  well 
as  applicants  with  disabilities  in 
compliance  with  EEOC  management 
directives.  Respondents:  Individuals. 
Annual  Number  of  Respondents:  30,000; 
Average  Burden  per  Response:  2 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Meeting  of  the  President's  Council  on 
Bioethics 

agency:  Department  of  Health  and 
Human  Services. 

action:  Notice  of  meeting  location  and 
time  change. 

summary:  The  President's  Coimcil  on 
Bioethics  will  hold  its  first  meeting  to 
discuss  its  agenda  and  futiue  activities. 
This  notice  is  to  provide  the  exact 
location  of  the  meeting  and  notice  of  a 
time  change. 

DATES:  Meetings  will  be  held  on 
Thursday,  January  17,  2002,  from  8:30 
a.m.  to  6  p.m.,  and  Friday,  January  18, 
2002,  from  8:30  a.m.  to  1  p.m. 
ADDRESSES:  The  meeting  will  take  place 
in  Washington,  DC  at  the  L'Enfant  Plaza 
Loews  Hotel  in  Balhooms  C  &  D,  480 
L'Enfant  Plaza,  SW,  Washington,  DC 
20024.  The  phone  number  is  (202)  484- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Deborah  McMahon,  President's  Council 

/^NUAL  Burden  Estimates 


on  Bioethics,  Sixth  Floor,  1801 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20036,  (202)  296-4694. 

SUPPL£MENTARY  INFORMATION:  The 
agenda  of  the  meeting  will  include 
discussion  of  the  futiu-e  activities  of  the 
President's  Coimcil  on  Bioethics,  a 
Presidential  advisory  committee 
established  by  executive  order  to,  ■ 
among  other  things,  conduct 
fimdamental  inquiry  into  the  moral  and 
human  meaning  of  developments  in 
biomedical  science  and  technology.  The 
meeting  will  include  a  period  for 
comments  from  the  public  and  any 
required  administrative  discussions  and 
executive  sessions.  Due  to  unforeseen 
circumstances,  this  notice  is  published 
less  than  15  calendar  days  prior  to  the 
Council's  meeting  date  (see  41  CFR  102- 
3.150). 

Dated:  lanuary  12.  2002. 
Dean  Clancy, 

Executive  Director,  President's  Council  on 
Bioethics. 
(FR  Doc.  02-1169  Filed  1-16-02;  8:45  am] 

BIUING  CODE  41S1-0S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  Information  Collection 
Activity;  CiMnment  Request  Proposed 
Project 

Title:  Temporary  Assistance  for  Needy 
Families  (TANF)  State  Plan  Guidance. 

OMB  No.:  0970-0145. 

Description:  The  State  plan  is  a 
mandatory  statement  submitted  to  the 
Secretary  of  the  Department  of  Health 
and  Human  Services  by  the  State.  It 
consists  of  an  outline  of  how  the  State's 
TANF  program  will  be  administered 
and  operated  and  certain  required 
certifications  by  the  State's  Chief 
Administrative  Officer.  Its  submittal 
triggers  the  State's  family  assistance 
grant  funding  and  it  is  used  to  provide 
the  public  with  information  about  the 
program.  If  a  State  makes  changes  in  its 
program,  it  must  submit  a  State  plan 
amendment. 

flespondents;  States. 


Instnjment 


State  TANF  plan  .. 
Title  Amendments 


Number  of 
respondents 


54 
54 


Number  of  re- 
sponses 
per  respond- 
ent 


Average  bur- 
den hours 
per  response 


30 
3 


Total  burden 
hours 


1,620 
162 
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■ 

instrument 

Numt)er  of 
respondents 

Number  of  re- 
sponses 
per  respond- 
ent 

Average  bur- 
den hours 
per  response 

Total  burden 
hours 

Estimated  total  annual  burden  hours 

, 

1782 

In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  the  Paperwork 
Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 

Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
families.  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447.  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
shoidd  be  identified  by  the  tide  of  the 
information  collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimatte  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 


other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  January  10,  2002. 
Bob  Sargis, 

Reports  Clearance  Officer. 
(FR  Doc.  02-1237  Filed  1-16-02;  8:45  am) 
BHXMG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Proposed  information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Trafficking  Victims  Certification 
and  Reporting.  System. 

OMB  No.  New. 
.  Description:  HHS  has  three  specific 
areas  of  responsibility  under  the  Victims 
of  Trafficking  and  Violence  Protection 
Act  of  2000  (Pub.  L.  106-386)  Uiat 
require  new  information.  These  are:  (1) 
Issuing  a  letter  certifying  victims  as 
eligible  to  apply  for  public  benefits,  (2) 
Expanding  benefits,  and  (3)  reporting  to 

Annual  Burden  Estimates 


Congress  on  the  number  of  people  who 
receive  benefits  and  services.  Other 
requirements  may  result  from  the 
activities  of  an  Interagency  Task  Force 
of  which  HHS  is  a  member. 

Information  concerning  victims  of  a 
severe  form  of  trafficking  is  needed  to 
certify  those  individuals  as  eligible  to 
apply  for  public  benefits  and  to  help 
them  secure  subsistence  while  they  wait 
to  assist  the  Attorney  General  in  the 
prosecution  of  a  case  against  the 
trafficker.  Updated  inforfnation  on 
cUent  location  is.  critical  to  statutory 
intent  to  ensure  the  victim's  ability  to 
meet  basic  needs  while  in  the  U.S.  to 
cooperate  in  the  prosecution  of  a 
trafficker.  Current  information  on  the 
number  of  victims  receiving  benefits  is 
required  to  be  annually  reported  to  the 
U.S.  Congress  by  the  Secretary.  Such 
information  is  also  essential  to  program 
management  and  budget  planning. 

Respondents:  Respondents  are 
primarily  state  and  county  public 
assistance  eligibility  workers  and  the 
DO).  DOL,  DOS,  other  federal  agencies, 
other  law  enforcement  agencies,  victims 
of  trafficking  and  voluntary  agency  staff 
could  contribute  infonnation  as  well. 


Number  of  re- 

Instrument 

Number  of  re- 

sponses 

Average  burden 

Total  burden 

spondents 

per  respond- 
ent 

hours  per  response 

hours 

DOJ  Request  for 

One  per  request; 

1 

Thirty  minutes  

100  hours. 

Victim  letter  of 

estimated  200 

Certification. 

requests  annu- 
ally. 

Database  and  tele- 

52 (-1-/-)  state  ref- 

Tvwo for  each 

6000  minutes  (4 

100  hours  (6000  minutes  divkJed  by  60). 

phone  script. 

ugee  coordina- 

client. Initial 

minutes  x  750 

tors  or  district  eli- 

call at  intake, 

clients  x  2  calls). 

gibility  workers. 

plus  second 
call  for  update 

on  benefits 
being  received 

Trafficking  Certifi- 

One ORR  staffer 

One  for  every 

Thirty  seconds  per 

6.2  hours. 

cation  Statistics. 

compiles. 

client 

client. 

Estimated  total 

206.2 

annula  bur- 

den hours. 

-  In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 


Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 


information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
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comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families.  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection.        ; 

The  Department  specific^ly  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utihty;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biuden  of  the 
proposed  collection  of  infoitaation;  (c) 
the  quality,  utiUty,  and  clarity  of  the 
information  to  be  collected,  and  (d) 
ways  to  minimize  the  biirden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 


Instrument 


Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  January  7,  2002. 
BobSaigis, 

Reports  Clearance  Officer. 
[FR  Doc.  02-1239  Filed  1-16-02;  8:45  am] 

BILUNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Submission  for  0MB  Review; 
Comment  Request 

Title:  Child  Care  and  Development 
Fund  Annual  Financial  Report  for 
Tribes  {ACF-696T). 

OA<B  No.  .0970-0195. 

Annual  Burden  Estimates 


ACF-eMT 


Number  of 
respondents 


Description :  The  Child  Care  and 
Development  Fimd  (CCDF)  annual 
financial  reporting  form  (ACF-696T) 
provides  a  mechanism  for  Indian  Tribes 
to  report  expenditiues  under  the  CCDF 
program.  The  CCDF  program  provides 
funds  to  Tribes,  as  well  as  States  and 
Territories,  to  assist  low-income 
families  in  obtaining  child  care  so  that 
they  can  work  or  attend  training/ 
education,  and  to  improve  the  quality  of 
care.  Information  collected  via  the  ACF- 
696T  allows  the  Administration  for 
Children  and  Families  (ACF)  to  monitor 
expenditures  and  to  estimate  outlays 
and  may  be  used  to  prepare  ACF  budget 
submissions  tn  Congress.  This 
information  collection  is  a  revised 
version  of  the  currently-used  ACF-696T 
for  which  Office  of  Management  and 
Budget  (OMB)  approval  expires  on 
February  28,  2002. 

Respondents:  Indian  Tribes  and  Tribal 
Organizations  that  are  CCDF  grantees. 


232 


Numtwr  of  re- 
sponses 
per  respond- 
ent 


Average 
burden  hours 
per  response 


8 


Total  burden 
hours 


1856 


Estimated  Total  Annual  Burden 
Hours:  1856. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  The  Administration  for 
Children  and  Families,  Office  of 
hiformation  Services,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447.  Attn:  ACF  Reports  Clearance 
Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register, 
llierefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  pubUcation.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project,  725  17th  Street,  NW., 
Washington.  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  January  7,  2002. 
BobSargis,  j 

Reports  Clearance  Officer.       ' 
[FR  Doc.  02-1238  Filed  1-16-02;  8:45  am] 
I  OOOC  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdmlnistraMon 

FDA  Food  Labeling  and  Allergen 
Declaration;  Public  Workshop; 
Correction 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice;  correction. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  correcting  a 
notice  that  appeared  in  the  Federal 
Register  of  December  21,  2001  (66  FR 
65976).  The  notice  aimoimced  a  public 
workshop  entitled  "FDA  Food  Labeling 
and  Allergen  Declaration;  PubUc 
Workshop"  intended  to  provide 
information  about  FDA  food  regulations, 
food  labeling  allergen  declaration,  good 
maniifacturing  practices,  and  other 
related  matters  to  the  regulated 
industry,  particularly  small  businesses 
and  start-ups.  The  notice  was  pubUshed 
with  an  inadvertent  error.  This 
document  corrects  that  error. 

FOR  RiRTHER  INFORMATION  CONTACT: 
David  Arvelo,  Food  and  Drug 
Administration,  7920  Ehnbrook  Dr.. 
Suite  102,  Dallas.  TX  75247.  214-655- 
8100.  ext.  133. 


SUPPLEMENTARY  INFORMATION:  In  FR  Doc. 
01-31572,  appearing  on  pages  65976  at 
65977  in  the  Federal  Register  of  Friday, 
December  21,  2001,  the  following 
correction  is  made: 

1.  On  page  65977,  in  the  first  coliunn, 
the  "Transcripts"  portion  of  the  notice 
is  removed. 

Dated:  January  11,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-1280  Filed  1-14-02;  3:50  pm] 

BNXINO  COOE  4160-01-8 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Clossd  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose   . 
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confidential  trade  secrets  or  commercial 
property  such  as  patentable  material; 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  uiiwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Cancer 
Prevention  Research  Small  Grant  Program  : 
and  Small  Grant  Program  for  Cancer, 
Epidemiology. 

Date:  February  21-22,  2002. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott  Suites,  6711 
Democracy  Boulevard,  Bethesda,  MD  20817. 

Contact  Person:  Lalita  D.  Palekar,  PhD, 
Scientific  Review  Administrator,  Special 
Review  and  Resources  Branch,  Division  of 
Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8105,  Bethesda, 
MD  20892-7405,  (3011  49fr-7575. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  10,  2002. 
Anna  Snoufifer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-1194  Filed  1-16-02;  8:45  amj 
BILUNG  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix '2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
apphcations,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Human 


Factors  in  Breast  Cancer  Detection  and 
Diagnosis. 

Date:  January  30,  2002. 

Time:  12  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Cancer  Institute,  6116 
Executive  Blvd.,  Room  8129,  Bethesda,  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  William  D.  Merritt,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  National  Cancer  Institute, 
National  Institutes  of  Health,  6116  Executive 
Boulevard,  Room  8034.  MSC  8328,  Bethesda, 
MD  20892-8328,  301-496-9767. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 
Dated:  January  10,  2002. 

Anna  Snoufiier, 

Deputy  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-1195  Filed  1-16-02;  8:45  am] 

BILUNG  COOE  4140-01-11 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
"Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  apphcations  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel;  Spores  in 
Prostate  Cancer. 

Date:  January  21-23,  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Riverwalk,  217  N.  St. 
Mary's,  San  Antonio,  TX  78205. 


Contact  Person:  Brian  E.  Wojcik,  Phd., 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  6116 
Executive  Boulevard,  Room  8019,  Bethesda, 
MD  20892,  301/402-2785. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Any  interested  persons  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research:  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support: 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  11.  2002. 
Anna  P.  Snoufier, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-1199  Filed  1-16-02;  8:45  am) 

BILUNO  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Meeting 

Ptusuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Environmental 
Health  Sciences  Coimcil. 

The  meeting  will  be  of>en  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  or  other  reasonable 
accommodations,  should  notify  the 
Contact  Person  listed  below  in  advance 
of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiue  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 
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Name  of  Committee:  National  Advisory 
Environmental  Health  Sciences  Coxmcil. 
Date:  February  11-12,  2002. 
Open:  February  11.  2002,  8:30  AM  to  5:00 

PM. 

Agenda:  Discussion  of  program  policies 
and  issues. 

Place:  NIEHS,  Rodbell  Auditorium, 
Building  101,  111  Alexander  Drive,  Research 
Triangle  Park,  NC  27709. 

Closed:  February  12,  2002,  9:00  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS,  Rodbell  Auditorium, 
Building  101,  111  Alexandria  Drive,  Research 
Triangle  Park,  NC  27709. 

Contact  Person:  Anne  P.  Sasaaman,  PhD, 
Director,  Division  of  Extramural  Research 
and  Training,  National  Institute  of 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  P.O.  Box  12233, 
Research  Triangle  Park,  NC  27709. 919/541- 
7723. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.niehs.nih.gov/dert/c-agenda.htm,  YfheTB 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Enviroiunental  Health  Hazards;  93.114, 
Applied  toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation- 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education:  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 
Dated:  January  10,  2002. 
Anna  SooufliBr, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-1188  Filed  1-16-02;  8:45  am] 
■LUNO  COOC  414e-«t-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

NatkNWi  NwlttulM  Of  HMHh 

National  institiila  on  Drug  Abuaa; 
Noooa  Of  aMaong  | 

Pursuant  to  section  10(d]  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Ck>uncil  on  Drug 
Abuse. 

The  meeting  will  be  open  to  the 
pubUc  as  indicated  below,  with 
attmidance  limited  to  space  available, 
bidividuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contract  Person  listed  below 
in  advance  of  the  meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  TiUe  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advispry 
Council  on  Drug  Abuse. 

Date:  February  20-21,  2002. 

Open:  February  20,  2002,  9:00  AM  to  4:00 
PM. 

Agenda:  This  portion  ofthe  meeting  will 
be  open  to  the  public  for  announcements  and 
reports  of  administrative,  legislative  and 
program  developments  in  the  drug  abuse 
field. 

Place:  NeiutDscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville.  MD  20852. 

Closed:  February  21,  2002,  9:00  AM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Rockville.  MD  20852. 

Contact  Person:  Teresa  Levitin,  PhD., 
Director,  Office  of  Extramural  Affairs, 
National  Institute  on  Drug  Abuse,  National 
Institutes  of  Health,  DHHS,  Bethesda,  MD 
20892-9547,  (301)  443-2755. 

Information  is  also  available  on  the 
histitute's/Center's  home  page; 
www.drugabuse.gov/NACXtA/ 
NACDAHome.html,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 

(Catalogue  of  Federal  E)omestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians,  Scientist 
Development  Awards,  and  Research  Scientist 
Awards:  93.278,  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  January  10,  2002. 
Anna  Snouflier, 

Acting  Director.  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-1191  Filed  1-16-02;  8:45  am) 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatttutas  of  Health 

National  Inatitule  on  Drag  Abuaa; 
NotIca  of  Cloaad  Maallnga 

Pursuant  to  section  10(d)  ofthe 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 


The  meetings  will  be  closed  to  tbe 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussion  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material.    . 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
iiivasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel,  Centers 
Review  Committee. 
Date:  February  25-27,  2002. 
Time:  8:30  AM  to  1:  00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  The  Ritz  Carlton,  Pentagon  City, 
1250  S.  Hayes  Street,  Ariington.  VA  22202. 

Contact  Person:  Rita  Liu,  PHD,  Health 
Scientist  Administrator,  Office  of  Extramiu'al 
A^irs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda.  MD  20892-9547,  (301)  443-2620. 
Name  of  Committee:  National  Institute  of 
Drug  Abuse  Initial  Review  Group, 
Medication  Development  Research 
Subcommittee. 
Date:  February  25-26,  2002. 
Time:  9:00  AM  to  5:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Grand  Hotel.  2350  M  Street 
NW.,  Washington,  DC  20037-1417. 

Contact  Person:  Khursheed  Asghar,  PHD, 
Chief,  Basic  Sciences  Review  Branch,  Office 
of  Extramural  A^irs,  National  Institutes  on 
Drug  Abuse.  National  Institutes  of  Health, 
6001  Executive  Boulevard,  Room  3158,  MSC 
9547,  Bethesda,  MD  20892-9547,  (301)  443- 
2620. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Treatment 
Research  Subcommittee. 
Date:  February  26-27,  2002. 
Time:  9:00  AMto  5:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Swissotel  Washington,  The 
Watergate,  2650  Virginia  Ave..  NW., 
Washington,  DC  20037. 

Contact  Person:  Kesinee  Nimit,  MD.  Health 
Scientist  Administrator,  Office  of  Extramural 
A%drs,  National  Institute  on  Drug  Abuse. 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda.  MD  20892-9547,  (301)  435-1432. 
Name  of  Committee:  National  Institute  on 
Drug  Abuse  Initial  Review  Group,  Health 
Sciences  Research  Subcommittee. 
Date:  February  26-27,  2002. 
Time:  9:00  AM  to  5:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Swissotel  Washington,  The 
Watergate,  2650  Virginia  Avenue,  NW.. 
Washington,  DC  20037.. 

Contact  Person:  Marina  L.  Volkov,  PHD. 
Health  Sdentist  Administrator,  Office  of 
Extramural  ASaiis.  National  Institute  on 


Federal  Register /Vol.  67.  No.  12 /Thursday,  January  17,  2002 /Notices 


2449 


Drug  Abuse,  National  Institutes  of  Health, 
DHHS,  6001  Executive  Boulevard,  Room 
3158,  MSC  9547,  Bethesda,  MD  20892-9547, 
(301)435-1433. 

Name  of  Committee:  National  Institutes  on 
Drug  Abuse  Initial  Review  Group,  Training 
and  Career  Development  Subcommittee. 

Date:  March  12-14,  2002. 

Time:  9  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crystal  City  Courtyard  by  Marriott, 
2899  Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Contact  Person:  Mark  Swieter,  PHD,  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS.  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1389. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Training  and  Career  Development. 

Date:  March  13,  2002. 

Time:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crystal  City  Courtyard  by  Marriott, 
2899  Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Contact  Person:  Mark  Swieter,  PHD.  Health 
Scientist  Administrator,  Office  of  Extramural 
Affairs,  National  Institute  on  Drug  Abuse, 
National  Institutes  of  Health,  DHHS,  6001 
Executive  Boulevard,  Room  3158,  MSC  9547, 
Bethesda,  MD  20892-9547,  (301)  435-1389. 

Name  of  Committee:  National  Institute  on 
Drug  Abuse  Special  Emphasis  Panel, 
Training  and  Career  Development. 

Date:  March  13,  2002. 

Time:  4  p.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Crystal  City  Courtyard  by  Marriott, 
2899  Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

Contact  Person:  Khursheed  Asghar,  PHD, 
Chief,  Basic  Sciences  Review  Branch,  Office 
of  Extramural  Affairs,  National  Institute  on 
Drug  Abuse,  National  Institutes  of  Health, 
6001  Executive  Boulevard,  Room  3158,  MSC 
9547,  Bethesda,  MD  20892-9547,  (301)  443- 
2620. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.277,  Drug  Abuse  Scientist 
Development  Award  for  Clinicians.  Scientist 
Development  Awards,  and  Research  Scientist 
Awards;  93.278.  Drug  Abuse  National 
Research  Service  Awards  for  Research 
Training;  93.279,  Drug  Abuse  Research 
Programs,  National  Institutes  of  Health,  HHS) 

Dated:  January  10,  2002. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-1192  Filed  1-16-02;  8:45  am) 
BILUNQ  COOE  4140-01-W 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutes  of  Health 

National  Inatttute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Ptusuant  to  section  10(d)  ofthe 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4}  and  552b(c}(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  02-34  Review  of  T32 
Grants. 

Date:  February  20,  2002. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Pooks  Hill,  5151  Pooks  Hill 
Road.  Bethesda,  MD  20814. 

Contact  Person:  Yujing  Liu,  MD,  Phd, 
Scientific  Review  Administrator.  National 
Institute  of  Dental  &  Craniofacial  Res..  45 
Center  Drive,  Natcher  Building.  Rm.  4AN44F. 
Bethesda.  MD  20892,  (301)  594-2372. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  January  10,  2002. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-1193  Filed  1-16-02;  8:45  am] 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND    .. 
HUMAN  SERVICES 

National  Institutes  of  hiaalth 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  ofthe 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  5-6,  2002. 

Time:  9  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel.  2033  M  Street, 
N.W.,  Washington,  DC  20036-3305. 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health,  NIH,  Neuroscience  Center. 
6001  Executive  Blvd..  Room  6144.  MSC  9606. 
Bethesda.  MD  20892-9606.  301-443-6470. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  14,  2002. 

Time:  3:30  PM  to  4:30  PM. 

Agendq:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center. 
6001  Executive  Blvd..  Room  6144,  MSC  9606. 
Bethesda,  MD  20892-9606,  301-443-6470, 
dsommers@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  .Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants:  93.281.  Scientist  Development 
Award,  Scientist  Development  Aw^rd  for 
Clinicians,  and  Research  Scientist  Award: 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  January  10.  2002. 
Anna  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-1 196  Filed  1-16-02;  8:45  am) 
BILUNG  COOE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
HaaNh  Sciences;  Notice  of  Closed 
IMsetings  '  i  • 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  RFP  02-01— High 
Throughput  Genotyping  for  Locating  Human 
Disease  Genes. 

Date:  January  29,  2002.  , 

Time.  12:30  PM  to  2  PM.        j 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  NIEHS— East  Campus.  79  T  W 
Alexander  Dr.,  Bldg.  4401,  Rm  EC-122, 
Research  Triangle  Park,  NC  27709. 
(Telephone  Conference  Call).  - 

Contact  Person:  RoseAnne  M.  McGee,  BS, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations.  Division  of  Extramural  Research 
and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  Research  Triangle  Park,  NC 
27709,  919/541-0752. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Mime  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel,  RFP  01-14— National  Center 
for  Toxicogenomics  (NCT)  Proteomics 
Resource. 

Date:  January  31-February  1,  2002. 

Time:  8:30  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Hawthorn  Suites  Hotel,  300 
Meredith  Drive,  Durham,  NC  27713. 

Contact  Person:  RoseAnne  M.  McGee,  BS, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations,  Division  of  Extramural  Research 


and  Training,  Nat.  Inst,  of  Environmental 
Health  Sciences,  Research  Triangle  Park,  NC 
27709,  919/541-0752. 

This  notice  is  being  published  less  than  15 
days  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicological  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS). 

Dated:  January  11,  2002.. 
Anna  SnouCfer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-1197  Filed  1-16-02;  8:45  am) 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Diatietes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council. 

Date:  February  13-14,  2002. 

Open:  February  13,  2002,  8:30  AM  to  12 
PM. 

Agenda:  To  present  the  Director's  Report 
and  other  scientific  presentations. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  Conf 
Rm.  6,  Bethesda,  MD  20892. 

Closed:  February  14,  2002,  9:45  AM  to 
10:15  AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  Conf 
Rm.  6,  Bethesda,  MD  20892. 

Open:  February  14,  2002, 10:15  AM  to  12 
PM. 

Agenda:  Continuation  of  the  Director's 
Report  and  other  scientific  presentations. 

pyoce;  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  Conf 
Rm.  6,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond,  PhD, 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  Blvd.  Room  631, 
MSC  5452,  Bethesda,  MD  20892-5452,  301- 
594-S83A,  hammond@extra.niddk.nih.gov. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  Diabetes,  Endocrinology,  and 
Metabolic  Diseases  Subcommittee. 

Date:  February  13-14,  2002. 

Open;  February  13,  2002, 1:30  PM  to  3:15 
PM. 

Agenda:  To  review  the  Division's  scientific 
and  planning  activities. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  Conf. 
Rm.  6,  Bethesda,  MD  20892. 

Closed:  February  13,  2002,  3:15  PM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  Conf. 
Rm.  6,  Bethesda,  MD  20892. 

Open:  February  14,  2002,  8  AM  to  8:30 
AM. 

Agenda:  Continuation  of  the  review  of  the 
Division's  scientific  and  planning  activities. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  31,  C  Wing,  Conf. 
Rm.  6,  Bethesda,  MD  20892. 

Closed:  February  14,  2002,  8:30  AM  to  9:30 
AM. 

Agenda:  To  revievv  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  Conf 
Rm.  6,  Bethesda,  MD  20892. 

Contact  Person  .-.Robert  D.  Hammond,. PhD., 
Director  for  Extramural  Activities, 
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National  Institute  of  Diabetes  and  Digestive 
and  Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  Blvd,  Room  631, 
MSC  5452.  Bethesda,  MD  20892-5452,  301- 
504-8834,  hammondi@extra.niddk.nih.gov. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  Kidn«y,  Urologic  and  Hematologic 
Diseases  Subcommittee. 

Date:  February  13-14,  2002. 

Open;  February  13,  2002, 1:30  PM  to 
adjournment. 

Agenda:  To  review  the  Division's  scientific 
and  planning  activities. 

P7oce;  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  7,  Bethesda,  MD  20892. 

Closed:  February  14,  2002, 8  AM  to  9:30 
AM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  7,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond,  PhD.', 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  Blvd,  Room  631, 
MSC  5452,  Bethesda,  MD  20892-5452,  301- 
504-8834,  hammondi%extra.niddk.nih.gpv. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  Digestive  Diseases  asnd  Nutrition 
Subcommittee. 

Date:  February  13-14,  2002. 

Open:  February  13,  2002, 1:30  PM  to  2:30 
PM. 

Agenda:  To  review  the  Division's  scientific 
and  planning  activities. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  9A51,  Bethesda,  MD  20892. 

Closed:  February  13,  2002,  2:30  PM  to 
adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  9A51,  Bethesda,  MD  20892. 

Open:  February  14,  2002.  8  AM  to  9:30 
AM. 

Agenda:  Grant  applications. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  Conference 
Room  9A51,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond.  PhD., 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  Blvd,  Room  631, 
MSC  5452,  Bethesda,  MD  20892-5452,  301- 
504-8834,  hammondi@extra.niddk.nih.gov. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-govenunent 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 


Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.  niddk.nih  .gov/fund/divisions/DEA  I 
Councillcoundesc.htm.  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  11,  2002. 
Anna  Snouffisr, 

Acting  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-1198  Filed  1-16-02;  8:45  am] 

BILLJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  HeaWi 

National  Institute  of  Mental  Heat^; 
Notice  of  Closed  Meetings 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date;  January  17,  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Richard  E.  Weise,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Mental  Health,  DEA,  National 
Institutes  of  Health,  6001  Executive 
Boulevard,  Room  6140,  MSC9606,  Bethesda, 
MD  20892-9606,  301-443-1340, 
rweise@mail.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 


limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  January  18,  2002. 

Time:  9  a.m.  to  10  a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center.  National 
Institutes  of  Health,  6001  Executive  Blvd.. 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Henry  J.  Haigler.  PhD, 
Associate  Director  for  Staff  Development, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH  Neuroscience 
Center,  6001  Executive  Blvd.,  Rm.  6150.  MSC 
9608,  Bethesda,  MD  20892-9608,  301-443- 
7216,  hhaigfei@mail.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281.  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award;  ' 
93.282.  Mental  Health  National  Research 
Service  Awards  for  Research  Training, 
National  Institutes  of  Health,  HHS) 

Dated:  January  9,  2002. 
Anna  Snouffer, 

Deputy  Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-1200  Filed  1-16-02;  8:45  am) 

BILUNG  COOe  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Health 

(totional  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
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552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  proj)erty 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 

Date:  February  6-7.  2002. 

Closed:  February  6,  2002,  7  p.m.  to  9  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Marriott  Hotol.  5151  Fooks 
Hill  Road,  Bethesda,  MD  20814. 

Open:  February  7.  2002,  8:30  a.m.  to  3:30 
p.m. 

Agenda:  Program  documents. 

Place:  45  Center  Drive,  Natcher  Building, 
Conference  Room  El/2,  Bethesda,  MD  20892. 

Contact  Person:  Kenneth  R.  Warren, 
Director,  Office  of  Scientific  Affairs.  National 
Institute  on  Alcohol  Abuse  and  Alcoholism. 
National  Institutes  of  Health,  Willco 
Building,  Suite  409,  6000  Executive 
Boulevard.  Bethesda,  MD  20892-7003.  301- 
443-4375,  kwarren@niaaa.nih.gov. 

Information  is  also  available  on  the 
Institute's/Center's  homepage:  silk.nih.gov/ 
silk/niaaal/about/roster.htm,  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271.  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273.  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health.  HHS) 

Dated:  January  10,  2002.         | 
Anna  Snoufiier, 

Deputy  Director.  Office  ofFedetal  Advisory 
Committee  Policy. 

[FR  Doc.  02-1202  Filed  1-16-02;  8:45  am) 
BUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  j 

I 
National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Clbaed  Meeting  ; 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the  provision 
set  forth  in  sections  552b(c)(4)  and 
552b{c){6),  Title  5  U.S.C,  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential 


trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiffe  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel 
{Telephone  Conference  MMR  J  S). 

Date:  January  29,  2002. 

Time:  3  PM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Library  of  Medicine 
Division  of  Extramural  Programs  6705 
Rockledge  Drive  Suite  301  Bethesda.  MD 
20892  (Telephone  Conference  Call) 

Contact  Person:  Merlyn  M.  Rodrigues 
Medical  Officer/SRA. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  January  ID,  2002. 
Anna  SnoufTer, 

Deputy  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-1203  Filed  1-16-02;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b{c){6).  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property ^uch  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  17,  2002. 

Time:  3  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 


Contract  Person:  Philip  Perkins,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1718. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  18,  2002. 

Time:  3  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda.  MD 
20892.  (Telephone  Conference  Call). 

Contact  Person:  Philip  Perkins,  Phd, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  4148.  - 
MSC  7804,  Bethesda,  MD  20892.  (301)  435- 
1718. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93.837-93.844, 
93,846-93.878,  93,892,  93.893,  National      * 
Inslitutues  of  Health,  HHS) 
Dated:  January  10.  2002. 
Anna  Snoufiier, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-1189  Filed  1-16-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C,  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U,S,C., 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Da/e:  January  14,  2002. 
Time:  3:00  PM  to  4:00  PM. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Marcia  Litwack,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4150, 
MSC  7804,  Bethesda,  MD  20892,  (301)  435- 
1719. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  14,  2002. 

Time:  3:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2.  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Phillip  Perkins,  PHD. 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4148, 
MSC  7804.  Bethesda.  MD  20892.  (301)  435- 
1718, 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  14.  2002. 

Time:  4:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Marcia  Litwack,  PHD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review.  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4150. 
MSC  7804.  Bethesda,  MD  20892,  (301)  435- 
1719. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333,  Clinical  Research,  93.333. 
93.337,  93.393-93.396,  93.837-93.844. 
93.846-93.878.  93.892.  93.893.  National 
Institutes  of  Health.  HHS) 
Dated:  January  10,  2002. 
Anna  Snouffer, 

Acting  Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-1190  Filed  1-16-02;  8:45  am) 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  Of  Health 

Center  Scientific  Review;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Date:  January  14.  2002. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

.    Place:  NIH.  Rockledge  2,  Bethesda.  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  Micklin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  3178, 
MSC  7848,  Bethesda,  MD  20892.  (301)  435- 
1258,  micklinm@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel 

Date:  January  18,  2002. 

Time:  3  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Daniel  McPherson,  PhD, 
Scientific  Review  Administrator.  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5112, 
MSC  7854.  Bethesda,  MD  20892.  (301)  435- 
1175  mcphersod@csr.nih.gov 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333.  Clinical  Research.  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878.  93.892,  93.893,  NaUonal 
Institutes  of  Health,  HHS) 
Dated:  January  9,  2002. 
Anna  Snouffer, 

Deputy  Director,  Office  of  the  Federal 
Advisory  Committee  Policy. 
[FR  Doc.  02-1201  Filed  1-16-02;  8:45  am) 
BHJJNO  CODE  4140-01-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Meeting  of  ttte  Yakima  River  Basin 
Conservation  Advisory  Group,  Yakima 
River  Basin  Water  Enhancement 
Project,  Yakima,  Washington 

agency:  Bureau  of  Reclamation, 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 

summary:  As  required  by  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Yakima  River 
Basin  Conservation  Advisory  Group 
(CAG),  Yakima  River  Basia  Water 
Enhancement  Project,  Yakima, 
Washington,  established  by  the 
Secretary  of  the  Interior  (Secretary),  will 
hold  a  public  meeting.  The  purpose  of 
the  CAG  is  to  provide  technical  advice 
and  counsel  to  the  Secretary  and  the 
State  of  Washington  on  the  structure, 
implementation,  and  oversight  of  the 
Yakima  River  Basin  Water  Conservation 
Program. 

DATES:  Wednesday,  January  23,  2002,  9 
a.m.-4  p.m. 

ADDRESSES:  Bureau  of  Reclamation 
Office,  1917  Marsh  Road.  Yakima. 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

)ames  Esget,  Manager.  Yakima  River 
Basin  Water  Enhancement  Project,  1917 
Marsh  Road.  Yakima,  Washington, 
98901;  (509)  575-5848,  extension  267. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to  review 
water  marketing  opportunities  in  the 
Yakima  River  Basin  and  develop 
recommendations. 

Dated:  December  19,  2001. 
James  A.  Esget, 

Program  Manager. 

[FR  Doc.  02^85  Filed  1-16-02:  8:45  am)       . 

BILLING  COM  4310-MN-M 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtigation  No.  701-TA-427 
(Praliminary)] 

Film  and  Television  Productkms  From 
Canada 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Notice  of  withdrawal  of  petition 
in  countervailing  duty  investigation. 

SUMMARY:  On  January  11,  2002,  die 
Department  of  Commerce  and  the 
Commission  received  a  letter  from 
petitioners  in  the  subject  investigation 
(Film  and  Television  Action  Committee, 
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Studio  City,  CA;  the  Screen  Actors 
Guild,  Los  Angeles,  CA;  Studio  Utihty 
Employees  Local  724  of  the  Laborers 
International  Union,  Hollywood,  CA; 
Local  355  of  the  International 
Brotherhood  of  Teamsters  (Teamsters), 
Baltimore,  MD;  Teamsters  Local  3dl, 
Greensboro,  NC;  Teamsters  Local  399, 
North  Hollywood,  CA;  Teamsters  Local 
509,  Cayce  SC;  Teamsters  Local  592, 
Richmond,  VA;  and  the  Maryland 
Production  Alliance,  Baltimore,  MD) 
withdrawing  the  petition.  Commerce 
has  not  initiated  an  investigation  as 
provided  for  in  section  702(c)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1671a(c)). 
Accordingly,  the  Commission  gives 
notice  that  itsToimtervailing  duty 
investigation  concerning  film  and 
television  productions  from  Canada 
(investigation  No.  701-TA-427 
(Preliminary))  is  discontinued. 
EFFECTIVE  DATE:  January  11,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Diane  J.  Mazur  (202-205-3184),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

Issued:  January  11,  2002. 
By  order  of  the  Commission. 

Marilyn  R.  Abbott, 

Acting  Secretary. 

|FR  Doc.  02-1224  Filed  1-1&-02;  8:45  am) 

■LUHQ  CODE  7H»-«>-P 


INTERNATIONAL  TRADE 
COyiMSSION 

{InvMtigation  No.  731-TA-740  (Review)] 

Sodium  Azide  From  Japan 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Termination  of  five-year  review. 

summary:  The  subject  five-year  review 
was  initiated  in  December  2001  to 
determine  whether  termination  of  the 
suspended  antidumping  duty 
investigation  on  sodiimi  azide  from 
Ja[>an  would  be  likely  to  lead  to 


continuation  or  recurrence  of  dumping 
and  of  material  injury  to  a  domestic 
industry.  On  January  11,  2002,  the 
Department  of  Commerce  published 
notice  that  it  was  terminating  the 
suspended  investigation  effective 
January  7,  2002  "[bjecause  no  domestic 
interested  party  responded  to  the  notice 
of  initiation  by  the  applicable  deadline" 
(67  FR  1438-39).  Accordingly,  pursuant 
to  section  751(c)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  §  1675(c)),  the  subject 
review  is  terminated. 
EFFECTIVE  DATE:  January  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  speci^^ 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  [http:// 
www.usitc.gov).  The  pubUc  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

Authority:  This  review  is  being  terminated 
under  authority  of  title  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.69  of  the  Commission's  rules  (19 
CFR  207.69). 

Issued:  January  14,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Acting  Secretary. 
[FR  Doc.  02-1225  Filed  1-16-02;  8:45  am) 

BILUNG  C006  7020-(»-l> 


DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Consent  Decree 
Under  the  Clean  Air  Act  and  tlie 
Emergency  Planning  and  Community 
Right-to-Know  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  28,  2001,  a 
proposed  consent  decree  in  United 
States  V.  Texaco  Exploration  and 
Production  Inc.  and  Envirotech  Inc., 
Case  No.  2:01  CV-1050  ST,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Utah. 

This  consent  decree  represents  a 
settlement  of  claims  brought  against 
Texaco  Exploration  and  Production  Inc. 
("Texaco")  and  Envirotech  Inc.  tmder 


section  113(b)  of  the  Clean  Air  Act  ("the 
CAA"),  42  U.S.C.  7413(b),  and  section 
325(b)(3)  of  the  Emergency  Plaiming 
and  Community  Right-to-know  Act 
("EPCRA"),  42  U.S.C.  11045(b)(3),  in  a 
civil  complaint  filed  concurrently  with 
the  lodging  of  the  consent  decree.  The 
complaint  alleges  that  Texaco  violated 
the  CAA  and  the  New  Source 
Performance  Standards,  40  CFR  part  60, 
subparts  A  and  KKK,  at  its  Aneth  gas 
plant  by  filing  to  monitor  its  equipment 
for  VOC  leaks,  maintain  records,  submit 
reports,  test  its  flare,  and  use  a 
thermocouple  to  monitor  its  flare's  pilot 
flame.  The  complaint  also  alleges  that 
Texaco  and  Envirotech  violated  the 
CAA  and  the  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
for  asbestos,  40  CFR  part  61,  subpart  M, 
during  the  reinoval  and  disposal  of 
asbestos-containing  material  at  the 
Aneth  gas  plant.  Finally,  the  complaint 
alleges  that  Texaco  violated  section  304 
of  EPCRA,  42  U.S.C.  11004,  by  twice 
failing  to  report  the  release  of  more  than 
500  pounds  of  sulfur  dioxide  from  its  oil 
and  gas  production  field  in  Aneth,  Utah. 

Under  the  proposed  settlement, 
Texaco  will  submit  a  certification  that 
its  affected  fecility  is  not  in  compliance 
with  the  monitoring,  recordkeeping,  and 
reporting  requirements  of  40  CFR  part 
60,  subpart  KKK.  In  addition,  Texaco 
will  pay  a  civil  penalty  of  $243,725  and 
provide  up  to  $51,275  in  emergency 
response  equipment  and  hazardous 
materials  training  to  a  local  fire 
department  in  Montezuma  Creek,  Utah, 
as  a  supplemental  environmental 
project.  Envirotech  will  pay  a  civil 
penalty  of  $10,000. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree. 
Comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  PO  Box  7611,  U.S.  Department 
of  Justice,  Washington,  DC  20044-7611, 
and  should  refer  to  United  States  v. 
Texaco  Exploration  and  Production  Inc. 
and  Envirotech  Inc.,  DOJ  Ref.  90-5-2- 
1-06466.  A  copy  of  all  comments 
should  also  be  sent  to  Robert  D. 
MuUaney,  U.S.  Department  of  Justice, 
Environment  and  Natural  Resources 
Division,  Environmental  Enforcement 
Section,  301  Howard  Street,  Suite  1050, 
San  Francisco.  CA  94105. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  185  South  State  Street,  Suite 
400,  Salt  Lake  City',  Utah,  and  at  U.S. 
EPA  Region  9.  75  Hawthorne  Street.  San 
Francisco,  California.  A  copy  of  the 
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Consent  Decree  may  also  be  obtained  by 
mail  from  the  Consent  Decree  Library, 
PO  Box  7611,  U.S.  Department  of 
Justice,  Washington,  DC  20044-7611.  In 
requesting  a  copy,  please  refer  to  United 
States  V.  Texaco  Exploration  and 
Production  Inc.  and  Envirotech  Inc., 
Case  No.  2:01  CV-1050  ST  (D.  Utah), 
.  DOJ  Ref.  90-5-2-1-06466,  and  enclose 
a  check  in  the  amount  of  $6.75  (25  cents 
per  page  reproduction  cost)  payable  to 
the  Consent  Decree  Library. 

Ellen  M.  Mahan, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-01176  Filed  1-16-02;  8:45  am] 
BNJJNO  COOE  4410-1S-« 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Conaent  Decree 
Under  ttte  Clean  Air  Act  and  ttie 
Emergency  Planning  and  Community 
Right-To-Know  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  28,  2001,  a 
proposed  consent  decree  in  United 
States  V.  Texaco  Exploration  and 
Production  Inc.  and  Envirotech  Inc., 
Case  No.  2:01  CV-1050  ST,  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  Utah. 

This  consent  decree  represents  a 
settlement  of  claims  brought  against 
Texaco  Exploration  and  Production  Inc. 
("Texaco")  and  Envirotech  Inc.  tmder 
section  113(b)  of  the  Clean  Air  Act  ("the 
CAA"),  42  U.S.C.  7413(b),  and  section 
325(b)(3)  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act 
("EPCRA"),  42  U.S.C.  11045(b)(3).  in  a 
civil  complaint  filed  concurrently  with 
the  lodging  of  the  consent  decree.  The 
complaint  alleges  that  Texaco  violated 
the  CAA  and  the  New  Source 
Performance  Standards,  40  CFR  part  60, 
subparts  A  and  KKK,  at  its  Aneth  gas 
plant  by  failing  to  monitor  its 
equipment  for  VOC  leaks,  maintain 
records,  submit  reports,  test  its  flare, 
and  use  a  thermocouple  to  monitor  its 
flare's  pilot  flame.  The  complaint  also 
alleges  that  Texaco  and  Envirotect 
violated  the  CAA  and  the  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  for  asbestos,  40  CFR  part  61, 
subpart  M,  during  the  removal  and 
disposal  of  asbestos-containing  material 
at  the  Aneth  gas  plant.  Finally,  the 
complaint  alleges  that  Texaco  violated 
section  304  of  EPCRA,  42  U.S.C.  11004, 
by  twice  failing  to  report  the  release  of 
more  than  500  poimds  of  sulfur  dioxide 
from  its  oil  and  gas  production  field  in 
Aneth,  Utah. 


Under  the  proposed  settlement, 
Texaco  will  submit  a  certification  that 
its  affected  facility  is  now  in  compliance 
with  the  monitoring,  recordkeeping,  and 
reporting  requirements  of  40  CFR  part 
60,  subpart  KKK.  In  addition,  Texaco 
will  pay  a  civil  penalty  of  $243,725  and 
provide  up  to  $51,275  in  emergency 
response  equipment  and  hazardous 
materials  training  to  a  local  fire 
department  in  Montezuma  Creek,  Utah, 
as  a  supplemental  environmental 
project.  Envirotech  will  pay  a  civil 
penalty  of  $10,000. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
As  a  result  of  the  discovery  of  anthrax 
contamination  at  the  District  of 
Coliunbia  mail  processing  center  in 
mid-October,  2001.  the  delivery  of 
regular  first-class  mail  sent  through  the 
U.S.  Postal  Service  has  been  disrupted. 
Consequently,  public  comments  that  are 
addressed  to  the  Department  of  Justice 
in  Washington,  DC  and  sent  by  regular, 
first-class  mail  through  the  U.S.  Postal 
Service  are  not  expected  to  be  received 
in  a  timely  maimer.  Therefore, 
comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice, 
and  sent:  (1)  C/o  Robert  D.  MuUaney, 
U.S.  Department  of  Justice,  301  Howard 
St.,  Suite  1050,  San  Francisco,  CA 
94105;  and/or  (2)  by  facsimile  to  (202) 
353-0296;  and/or  (3)  by  overnight 
delivery,  other  than  through  the  U.S. 
Postal  Service,  to  Chief,  Environmental 
'  Enforcement  Section.  1425  New  York 
Avenue,  NW.,  I3th  Floor,  Washington, 
DC  20005.  Each  communication  should 
refer  on  its  face  to  United  States  v. 
Texaco  Exploration  and  Production  Inc. 
and  Envirotech  Inc.,  DOJ  Ref.  90-5-2- 
1-06466. 

The  proposed  consent  decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney,  185  South  State  Street, 
Suite  400.  Salt  Lake  City.  Utah  84111. 
and  at  the  Region  IX  Office  of  the 
Environmental  Protection  Agency.  75 
Hawthorne  Street.  San  Francisco.  CA 
94105.  A  copy  of  the  proposed  Consent 
Decree  may  also  be  obtained  by  faxing 
a  request  to  Tonia  Fleetwood. 
Department  of  Justice  Consent  Decree 
Library,  fax  no.  (202)  616-6584;  phone 
confirmation  no.  (202)  514-1547.  There 
is  a  charge  for  the  copy  (25  cent  per 
page  reproduction  cost).  Upon 
requesting  a  copy,  please  mail  a  check 
payable  to  the  "U.S.  Treasury,"  in  the 
amount  of  $6.75  to:  Consent  Decree 
Library,  U.S.  Department  of  Justice,  P.O. 
Box  7611,  Washington,  DC  20044-7611. 
The  check  should  refer  to  United  States 


V.  Texaco  Exploration  and  Production 
Inc.  and  Envirotech  Inc..  DOJ  Ref.  90- 
5-2-1-06466. 

Ellen  M.  Mahan, 

Assistant  Section  Chief,  Envimnmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
|FR  Doc.  02-1177  Filed  1-16-02;  8:45  ami 
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NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  Nos.  50-275  and  50-323] 

Pacific  Gaa  and  Electric  Company, 
Diablo  Canyon  Nuclear  Power  Plant, 
UnH  Nos.  1  and  2;  Notice  of 
Consideration  of  Approval  of  Transfer 
of  Facility  Operating  Licenses  and 
Conforming  Amendments  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  the  issuance  of  an  order 
under  10  CFR  50.80  approving  the 
transfer  of  Facility  Operating  Licenses 
Nos.  DPR-80  and  DPR-82,  for  the 
Diablo  Canyon  Nuclear  Power  Plant. 
Unit  Nos.  1  and  2  (Diablo  Canyon) 
currently  held  by  Pacific  Gas  and 
Electric  Company  (PG&E),  as  owner  and 
licensed  operator  of  Diablo  Canyon.  The 
Commission  is  also  considering 
amending  the  licenses  for 
administrative  purposes  to  reflect  the 
proposed  transfer,  and  amending  the 
antitrust  conditions  in  licenses  as 
discussed  below. 

According  to  an  application  for 
approval  filed  by  PG&E,  the  transfer  of 
the  licenses  would  be  to  a  new 
generating  company  named  Electric 
Generation  LLC  (Gen),  which  would 
operate  the  facility,  and  to  a  new 
wholly-owned  subsidiary  of  Gen  named 
Diablo  Canyon  LLC  (Nuclear),  which 
would  hold  title  to  Diablo  Canyon  and 
lease  it  to  Gen.  PG&E  is  requesting 
approval  of  these  transfers  in 
connection  with  a  comprehensive  Plan 
of  Reorganization  (Plan)  for  PG&E  filed 
under  Chapter  11  of  the  United  States 
Bankruptcy  Code. 

No  physical  changes  to  Diablo  Canyon 
or  operational  changes  are  being 
proposed  in  the  application. 

Tne  proposed  conforming 
administrative  amendments  generally 
would  replace  references  to  PG&E  in  the 
licenses  with  references  to  Gen  and 
Nuclear,  as  appropriate,  to  reflect  the 
proposed  transfer.  With  specific  regard 
to  the  antitrust  conditions  in  the 
licenses,  the  application  proposes 
changes  such  that  Gen  will  be  inserted 
in  the  conditions  and  thus  become 
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subject  to  complying  with  them,  and  E 
Trans  LLC,  a  new  company  that  will  be 
affiliated  with  Gen  upon, 
implementation  of  the  Plan  and  that 
will  acquire  the  electric  transmission 
assets  of  PG&E  but  not  have  any  interest 
in  Diablo  Canyon,  will  be  also  be 
inserted  in  the  conditions  and  thus 
become  subject  to  complying  with  them. 
In  addition,  the  application  proposes 
that  PG&E  will  remain  designated  in  the 
conditions  for  the  limited  purpose  of 
compliance  with  the  conditions, 
notwithstanding  the  divesting  of  its 
interest  in  Diablo  Canyon,  while 
Nuclear  will  not  be  named  in  the 
conditions. 

Notwithstanding  the  proposed 
changes  to  the  antitrust  conditions 
proffered  as  part  of  the  amendments  to 
conform  the  licenses  to  reflect  their 
transfer  from  PG&E  to  Gen  and  Nuclear, 
the  Commission  is  considering 
specifically  whether  to  approve  either 
all  of  the  proposed  changes  to  the 
conditions,  or  only  some,  but  not  all.  of 
the  proposed  changes,  as  may  be 
appropriate  and  consistent  with  the 
Commission's  decision  in  Kansas  Gas 
and  Electric  Co.,  et  al.  (Wolf  Creek 
Generating  Station.  Unit  1),  CLI-99-19, 
49  NRC  441,  466  (1999).  In  particular, 
the  Commission  is  considering 
approving  only  those  changes  that 
would  accurately  reflect  Gen  and 
Nuclear  as  the  only  proposed  entities  to 
operate  and  own  Diablo  Canyon. 

Pursuant  to  10  CFR  50.80.  no  license, 
or  any  right  thereunder,  shall  be 
transferred,  directiy  or  indirecUy, 
through  transfer  of  control  of  the 
license,  unless  the  Commission  shall 
give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  transfer  of  a  license 
if  the  Commission  determines  that  the 
proposed  transferee  is  qualified  to  hold 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

Before  issuance  of  conforming  license 
amendments,  the  Commission  will  have 
made  findings  required  by  the  Atomic 
Energy  Act  of  1954,  as  amended  (the 
Act),  and  the  Commission's  regulations. 

As  provided  in  10  CFR  2.1315,  imless 
otherwise  determined  by  the 
CoDunission  with  regard  to  a  specific 
application,  the  Commission  has 
determined  that  any  amendment  to  the 
license  of  a  utilization  facility  which 
does  no  more  than  conform  the  license 
to  reflect  the  transfer  action  involves  no 
significant  hazards  consideration.  No 
contrary  determination  has  been  made 
with  respect  to  this  specific  license 
amendment  application.  In  light  of  the 


generic  determination  reflected  in  10 
CFR  2.1315,  no  public  comments  with 
respect  to  significant  hazards 
considerations  are  being  solicited, 
notwithstanding  the  general  comment 
procedures  contained  in  10  CFR  50.91. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  February  6,  2002,  any  person 
Whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing  and,  if  not  the 
applicant,  may  petition  for  leave  to 
intnvene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
with  the  Commission's  rules  of  practice 
set  forth  in  Subpart  M,  "Public 
Notification,  Availability  of  Documents 
and  Records,  Hearing  Requests  and 
Procedures  for  Hearings  on  License 
Transfer  Applications,"  of  10  CFR  Part 
2.  In  particular,  such  requests  and 
petitions  must  comply  with  the 
requirements  set  forth  in  10  CFR  2.1306, 
and  should  address  the  considerations 
contained  in  10  CFR  2.1308(a). 
Untimely  requests  and  petitions  may  be 
denied,  as  provided  in  10  CFR 
2.1308(b),  unless  good  cause  for  failure 
to  file  on  time  is  established.  In 
addition,  an  imtimely  request  or 
petition  should  address  the  factors  that 
the  Commission  will  also  consider,  in 
reviewing  untimely  requests  or 
petitions,  set  forth  in  10  CFR 
2.1308(b)(l)-(2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Richard  F.  Locke,  Esq.,  Pacific  Gas 
and  Electric  Company,  77  Beale  Street, 
B30A,  San  Francisco,  California  94105 
(e-mail  address  rfl6@pge.coin),  and  to 
David  A.  Repka,  Esq.,  Winston  & 
Strawn,  1400  L  Street,  NW., 
Washington,  DC  20005  (e-mail  address 
drepka@winston.com);  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555  (e- 
mail  address  for  filings  regarding  license 
transfer  cases  only:  ogclt@nTC.gov);  and 
the  Secretary  of  the  Commission.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  in 
accordance  with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 
hearing. 


As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
February  19,  2002,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary,  U.S.  Niiclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

Further  details  with  respect  to  this 
action,  see  the  application  dated 
November  30,  2001,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor).  Rockville.  Maryland.  Publicly 
available  records  will  be  accessible 
electronically  frt>m  the  Agencywide 
Dociunents  Access  and  Management 
.Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
ADAMS/index.html.  Persons  who  do 
not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  Public  Document  Room 
(PDR)  Reference  staff  by  telephone  at  1- 
800-397-4209,  301-415^737  or  by 
email  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland  this  10th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Commission. 
Girija  S.  Shukia, 

Project  Manager,  Section  2,  Project 
Directorate  IV,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-1211  Filed  1-16-02;  8:45  am) 
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SENTENaNG  COMMISSION 

Sentencing  Guidellnet  for  United 
StaleeCourte 

AGENCY:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  proposed  amendments 

to  sentencing  guidelines,  policy 

statements,  and  commentary.  Request 

for  public  comment.  Notice  of  public 

hearing. 

SUMMARY:  Pursuant  t9  section  994(a), 
(o).  and  (p)  of  title  28*.  United  States 
Code,  the  Commission  is  considering 
promulgating  certain  amendments  to  the 
sentencing  guidelines,  policy 
statements,  and  commentary.  This 
notice  sets  forth  the  proposed 


amendments  and.  for  each  proposed 
amendment,  a  synopsis  of  the  issues 
addressed  by  that  amendment.  This 
notice  additionally  sets  forth  a  number 
of  issues  for  comment,  including  a 
request  for  comment  set  forth  in  the 
SUPPLEMENTARY  INFORMATION  portion  of 
this  notice  regarding  retroactive 
application  of  proposed  amendments. 

"The  proposed  amendments  and  issues 
for  comment  contained  in  this  notice  are 
as  follows:  (1)  Proposed  amendment  and 
issues  for  comment  in  response  to  the 
Uniting  and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism 
(USA  PATRIOT  Act)  Act  of  2001,  Pub. 
L.  107-56,  and  the  Commission's 
assessment  of  the  guidelines'  treatment 
of  offenses  involving  terrorism;  (2) 
proposed  amendments  to  a  number  of 
guidelines  covering  controlled 
substances  offenses,  including 
enhancements  and  downward 
adjustments  to  account  more  adequately 
for  aggravating  and  mitigating  conduct 
sometimes  associated  with  drug 
trafficking  offenses,  and  issues  for 
comment,  including  issues  pertaining  to 
offenses  involving  cocaine  base  ("crack 
cocaine");  (3)  proposed  amendment  to 
provide  increased  sentencing 
alternatives  in  Zone  B  of  the  Sentencing 
Table;  and  (4)  proposed  amendment  that 
corrects  a  technical  error  made  in  the 
November  27,  2001,  Federal  Register 
notice  (66  F.R.  59295)  pertaining  to  the 
proposed  amendment  to  §  3E1.1 
(Acceptance  of  Responsibility).  In 
addition  to  the  issues  for  comment  that 
are  contained  within  these  proposed 
amendments,  this  notice  sets  forth  a 
separate  issue  for  comment  regarding 
whether  to  expand  §  5G1.3  (Imposition 
of  a  Sentence  on  a  Defendant  Subject  to 
an  Undischarged  Term  of 
Imprisonment)  to  include  discharged 
terms  of  imprisonment. 
DATES:  Written  Public  Comment— 
Written  public  comment  regarding  the 
amendments  set  forth  in  this  notice, 
including  public  conunent  regarding 
retroactive  application  of  any  of  these 
proposed  amendments,  should  be 
received  by  the  Conunission  not  later 
than  March  19,  2002.  Written  public 
comment  regarding  retroactivity  of 
proposed  amendments  set  forth  in  the 
November  27,  2001,  Federal  Register 
notice  (See  66  F.R.  59295)  should  be 
received  by  the  Conunission  not  later 
than  March  4,  2002. 

Public  Hearings. — ^The  Commission 
plans  to  hold  three  public  hearings  on 
its  proposed  amendments,  one  on  each 
of  the  following  days:  February  25, 
2002;  February  26.  2002;  and  March  19, 
2002.  The  tentative  times  for  the 
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hearings  are  as  follows:  3:00  to  5:00  p.m. 
on  February  25,  2002;  9:30  to  11:30  a.m. 
on  February  26,  2002;  and  3:00  to  5:00 
p.m.  on  March  19,  2002.  Witnesses  at 
the  first  two  hearings  will  be  invited  to 
testify  by  the  Commission  on  issues 
specified  by  the  Commission  prior  to 
the  hearings.  A  person  who  wishes  to 
testify  at  the  third  hearing,  the  subject 
of  which  may  include  any  of  the 
proposed  amendments,  should  notify 
Michael  Courlander,  at  (202)  502-4500, 
not  later  than  March  9,  2002.  Written 
testimony  must  be  received  by  the 
Commission  not  later  than  March  9, 
2002.  Timely  submission  of  written 
testimony  is  required  for  testifying  at 
the  public  hearing.  The  Commission 
requests  that,  to  the  extent  practicable, 
commentators  submit  an  electronic 
version  of  the  conunent  and  of  the 
testimony  for  the  relevant  public 
hearing.  The  Commission  also  reserves 
the  right  to  select  persons  to  testify  at 
any  of  the  hearings  and  to  structiu*  the 
hearings  as  the  Commission  considers 
appropriate  and  the  schedule  permits. 

Further  information  regarding  the 
public  hearings,  including  the  location, 
time,  and  scope  of  the  hearings,  will  be 
provided  by  the  Commission  on  its 
website  at  www.ussc.gov. 
ADDRESSES:  Public  comment  should  be 
sent  to:  United  States  Sentencing 
Commission,  One  Columbus  Circle,  NE., 
Suite  2-500,  Washington,  DC  20002- 
8002,  Attention:  Public  Information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer,  Telephone:  (202)  502-4500. 
SUPPLEMENTARY  INFORMATION:  The 
United  States  Sentencing  Commission  is 
an  independent  agency  in  the  judicial 
branch  of  the  United  States 
Government.  The  Commission 
promulgates  sentencing  guidelines  and 
policy  statements  for  federal  sentencing 
courts  pursuant  to  28  U.S.C.  994(a).  The 
Commission  also  periodically  reviews 
and  revises  previously  promulgated 
guidelines  pursuant  to  28  U.S.C.  994(o) 
and  submits  guideline  amendments  to 
the  Congress  not  later  than  the  first  day 
of  May  each  year  pursuant  to  28  U.S.C. 
994(p). 

The  proposed  amendments  are 
presented  in  this  notice  in  one  of  two 
formats.  First,  some  of  the  amendments 
are  proposed  as  specific  revisions  to  a 
guideline  or  commentary.  Bracketed  text 
within  a  proposed  amendment  indicates 
a  heightened  interest  on  the 
Conunission's  part  for  comment  and 
suggestions  for  alternative  policy 
choices;  for  example,  a  proposed 
enhancement  of  [2]  levels  indicates  that 
the  Commission  is  considering,  and 
invites  comment  on,  alternative  policy 


choices  regarding  the  appropriate  level 
of  enhancement.  Similarly,  bracketed 
text  within  a  specific  offense 
characteristic  or  application  note  means 
that  the  Commission  specifically  invites 
comment  on  whether  the  proposed 
provision  is  appropriate.  Second,  the 
Commission  has  highlighted  certain 
issues  for  comment  and  invites 
suggestions  for  how  the  Commission 
should  respond  to  those  issues. 

The  Commission  also  requests  public 
comment  regarding  whether  any  of  the 
proposed  amendments  contained  in  this 
notice,  and  the  Federal  Register  notice 
of  November  27.  2001,  (66  FR  59295), 
that  may  result  in  a  lower  guideline 
range  should  be  made  retroactive  to 
previously  sentenced  defendants 
pursuant  to  §  IBI.IO  (Reduction  in 
Term  of  Imprisonment  as  a  Result  of 
Amended  Guideline  Range). 

Additional  information  pertaining  to 
the  proposed  amendments  described  in 
this  notice  may  be  accessed  through  the 
Commission's  website  at  wTviv.ussc.gov. 

Authority:  28  U.S.C  994(a).  (o).  (p).  (x); 
VSSC  Rules  of  Practire  and  Procedure  .3.4. 
4.3.4.4. 

Diana  E.  Murphy, 

Chair. 

1.  Terrorism 

Synopsis  of  Proposed  Amendment 

Overview:  On  October  26,  2001 .  the 
President  signed  into  law  the  Uniting 
and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism 
(USA  PATRIOT  Act)  Act  of  2001,  Pub. 
L.  107-56.  Among  other  things,  the  Act 
created  a  number  of  new  terrorism, 
money  laundering,  and  currency 
offenses,  and  increased  the  statutorx' 
maximum  penalties  for  certain  pre- 
existing offenses.  In  light  of  this 
legislation,  the  Commission  is  assessing 
the  Guidelines'  treatment  of  terrorism 
offenses,  and  certain  money  laundering 
and  currency  offenses  as  they  may  be 
related  to  terrorism. 

This  amendment  cycle,  the 
Commission  is  interested  in  considering 
amending  the  guidelines  as  they  pertain 
to  these  newly  created  offenses  and 
those  offenses  modified  by  the  Act. 
Additionally,  the  Commission  is 
requesting  conunent  regarding  the 
efficacy  of  guideline  3A1.4,  the 
sentencing  enhancement  for  terrorism. 
The  proposed  amendment  provides  a 
definition  for  terrorism  for  certain 
money  laundering  and  immigration 
offenses.  In  addition,  the  proposed 
amendment  contains  a  number  of 
modifications  to  existing  guidelines,  the 
statutory  index,  the  terrorism 


«»-j 1  -a !_* /tr«1    GT    Kin    io/TKiircHav    Tamiflrv  17.   2002/NoticeS 


2459 


2458 


Federal  Register/ Vol.  67,  No.  12 /Thursday,  January  17,  2002 /Notices 


adjustment,  and  provides  issues  for 
comment. 

Synopsis  of  Proposed  Amendment: 
This  is  a  multi-part  amendment 
proposed  in  response  to  the  USA 
PATRIOT  Act  of  2001  (the  Act)  and  the 
Commission's  assessment  of  the 
guidelines'  treatment  of  offenses 
involving  terrorism.  Parts  (A)  through 
(E)  addr^  offenses  that  involve,  or 
potentially  involve,  terrorism.  Providing 
guideline  treatment  for  these  offenses  in 
Chapter  Two  (Offense  Conduct)  is 
important,  in  part,  to  ensure 
applicability  of  the  Chapter  Three 
adjustment  for  terrorism,  §  3A1.4. 
Specifically,  Parts  (A)  through  (E)  of  this 
amendment  provide  guideline  treatment 
(or  issues  for  comment)  for  the 
following:  (A)  New  predicate  offenses  to 
federal  crimes  of  terrorism;  (B)  other 
predicate  offenses  to  federal  crimes  of 
terrorism  that  are  not  currently 
referenced  in  the  Statutory  Index;  (C) 
increases  in  statutory  maximiun 
penalties  for  predicate  offenses  to 
federal  crimes  of  terrorism  that 
currently  are  referenced  in  the  Statutory 
Index;  (D)  penalties  for  terrorism 
conspiracies;  and  (£)  issues  related  to 
the  terrorism  adjustment  in  §  3A1.4. 

Part  (F)  of  this  amendment  addresses 
money  laimdering  provisions  of  the  Act. 
Part  (G)  addresses  currency  and 
counterfeiting  provisions  of  the  Act. 
Part  (H)  addresses  miscellaneous  issues. 

Part  (A):  New  Predicate  Offenses  to 
Federal  Crimes  of  Terrorism 

Synopsis  of  Proposed  Amendment: 
This  amendment  amends  Chapter  Two, 
Part  A,  Subpart  5  (Air  Piracy)  to  include 
offenses  against  mass  transportation 
systems  under  18  U.S.C.  1993  within 
the  scope  of  that  Subpart  and  provides 
references  in  the  Statutory  Index  to  a 
number  of  guidelines.  Section  1993, 
added  by  section  801  of  the  Act, 
prohibits  (1)  willfully  wrecking, 
derailing,  setting  fire  to,  or  disabling  a 
mass  transportation  system;  (2)  willfully 
or  recklessly  placing  any  biological 
agent  or  toxin  for  use  as  a  weapon  or 
destructive  device  on  or  near  a  mass 
transportation  system  vehicle  or  ferry; 
(3)  willfully  or  recklessly  setting  fire  to, 
or  placing  any  biological  agent  or  toxin 
for  use  as  a  weapon  or  destructive 
device  in  or  near  a  mass  transportation 
system  garage,  terminal,  structure, 
supply,  or  focility;  (4)  willfully 
removing  appurtenances  from. 
Hamagfng,  or  Otherwise  impairing  the 
operation  of  a  mass  transportation  signal 
system  without  authorization;  (5) 
willfully  or  recklessly  interfering  with, 
disablii^  or  incapacitating  any 
dispatcher,  driver,  captain,  or  person 
employed  in  dispatching,  operating,  or 


maintaining  a  mass  transportation 
system;  (6)  conunitting  an  act,  including 
the  use  of  a  dangerous  weapon,  with 
intent  to  cause  death  or  serious  bodily 
injiuy  to  an  employee  or  passenger  of  a 
mass  transportation  system;  (7) 
conveying  or  causing  to  be  conveyed 
false  information,  knowing  the 
information  to  be  false,  concerning  an 
attempt  to  do  any  act  prohibited  by  this 
section;  and  (8)  attempting,  threatening, 
or  coqspiring  to  do  any  of  the  above 
acts.  The  maximum  term  of 
imprisonment  is  20  years,  or  life 
imprisonment  if  the  offense  residts  in 
death. 

The  amendment  also  includes  several 
issues  for  comment,  including  an  issue 
regarding  how  hoaxes  should  be  treated 
and  an  issue  regarding  how  the 
guidelines  should  treat  offenses 
involving  the  conveying  of  false 
infomiation  and  threats  under  18  U.S.C. 
1993(a)(7)  and  (8)  and  under  49  U.S.C. 
46507.  Section  46507  prohibits  (i) 
conveying  or  causing  to  be  conveyed 
false  information,  knowing  the 
information  to  be  false,  concerning  an 
air  piracy  and  similar  offenses  under 
title  49,  United  States  Code,  and  (ii) 
threatening  to  commit  air  piracy  or 
similar  offenses  under  title  49,  United 
States  Code,  having  the  apparent 
determination  and  will  to  carry  out  the 
threat.  The  maximum  term  of 
imprisonment  is  5  years.  Currently, 
section  46507  offenses  are  not  listed  in 
the  Statutory  Index. 

This  amendment  also  references  the 
new  offense  at  49  U.S.C.  46503  to 
§  2A5.2  (Interference  with  Flight  Crew 
Member  or  Flight  Attendant).  That 
offense,  created  by  section  114  of  the 
Aviation  and  Transportation  Security 
Act,  prohibits  an  individual  in  an  area 
within  a  commercial  service  airport  in 
the  United  States  from  assaulting  a 
Federal,  airport,  or  air  carrier  employee 
who  has  security  duties  within  the 
airport,  thereby  interfering  with  the 
performance  of  the  employee's  duties  or 
lessening  the  ability  of  that  employee 
from  performing  those  duties.  The 
maximiun  term  of  imprisonment  is  10 
years,  or,  if  the  individual  used  a 
dangerous  weapon  in  committing  the 
assault  or  interference,  any  term  of  years 
or  life. 

The  amendment  expands  the 
guideline  covering  nuclear,  biological, 
and  chemical  weapons,  §  2M6.1,  to 
cover  new  offenses  created  by  section 
817  of  the  Act  involving  possession  of 
biological  agents,  toxins,  and  delivery 
systems.  Specifically,  section  817  added 
a  new  offense  at  18  U.S.C.  175(b),  which 
prohibits  a  person  from  knowingly 
possessing  any  biological  agent,  toxin, 
or  delivery  system  of  a  type  or  in  a 


quantity  that,  under  the  circimistances, 
is  not  reasonably  justified  by  a 
prophylactic,  protective,  bona  fide 
research,  or  other  peaceful  purpose.  The 
maximum  term  of  imprisonment  is  10 
years.  Section  817  also  added  a  new 
offense  at  18  U.S.C.  175b.  which 
prohibits  certain  classes  of  individuals 
from  shipping  or  transporting  in 
interstate  or  foreign  commerce,  or 
possessing  in  or  Meeting  commerce, 
any  biological  agent  or  toxin,  or 
receiving  any  biological  agent  or  toxin 
that  has  been  shipped  or  transported  in 
interstate  or  foreign  commerce,  if  the 
biological  agent  or  toxin  is  listed  as  a 
select  agent  in  applicable  federal 
regulations.  The  maximiun  term  of 
imprisonment  is  10  years. 

The  amendment  also  proposes  to 
amend  the  Statutory  Index  to  reference 
18  U.S.C.  2339  to  §§  2X2.1  (Aiding  and 
Abetting)  and  2X3.1  (Accessory  Alter 
the  Fact).  This  offense  prohibits 
harboring  or  concealing  any  person  who 
the  defendant  knows,  or  has  reasonable 
grounds  to  believe,  has  conunitted  or  is 
about  to  commit,  one  of  several 
enumerated  offenses.  The  maximum 
statutory  term  of  imprisonment  is  10 
years. 

Proposed  Amendment  (Part  (A)): 

The  title  to  Chapter  Two,  Part  A, 
Subpart  5  is  amended  by  adding  ", 
Offenses  Against  Mass  'Transportation 
Systems"  after  "Air  Piracy". 

Section  2A5.2  is  amended  in  the  title 
by  adding  ";  Interference  with  Dispatch, 
Operation,  or  Maintenance  of  Mass 
Transportation  Vehicle  or  Ferry"  after 
"Attendant". 

Section  3A5.2  is  amended  by  striking 
subsections  (a)(1)  and  (a)(2)  and 
inserting  the  following: 

"(1)  30,  if  the  offense  involved 
intentionally  endangering  the  safety  of: 
(A)  An  aircraft:  (B)  a  mass  transportation 
vehicle  or  a  ferry;  or  (C)  any  person  in, 
upon,  or  near  an  aircraft,  a  mass 
transportation  vehicle,  or  a  ferry,  with 
the  intent  to  endanger  the  safety  of  an 
aircraft,  a  mass  transportation  vehicle, 
or  a  ferry,  during  the  course  of  its 
operation; 

(2)  18,  if  the  offense  involved 
recklessly  endangering  the  safety  of:  (A) 
an  aircraft;  (B)  a  mass  transportation 
vehicle  or  a  ferry;  or  (C)  any  person  in, 
upon,  or  near  an  aircraft,  a  mass 
transportation  vehicle,  or  a  ferry,  with 
the  intent  to  endanger  the  safety  of  an 
aircraft,  a  mass  transportation  vehicle, 
or  a  ferry,  during  the  course  of  its 
operation;". 

The  Commentary  to  §  2A5.2  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "18  U.S.C.  1993(a)(4),  (5).  (6);" 
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before  "49  U.S.C.  46308";  and  by 
inserting  "46503,"  before  "46504". 

The  Commentary  to  §  2A5.2  is 
amended  by  inserting  before 
"Background"  the  following: 

"Application  Note 

1.  Definition. — For  purposes  of  this 
guideline,  'mass  transportation'  has  the 
meaning  given  that  term  in  49  U.S.C. 
5302(a)(7).". 

The  Commentary  to  §  2A5.2  captioned 
"Background"  is  amended  in  the  first 
sentence  by  striking  "the  aircraft  and 
passengers"  and  inserting  "an  aircraft,  a 
mass  transportation  vehicle,  or  a  ferry, 
or  any  person  in,  upon,  or  near  an 
aircraft,  a  mass  transportation  system,  or 

a  ferry". 

Issues  for  Comment:  The  Commission 
requests  comment  regarding  whether 
§  2A5.2  should  be  amended  to  provide 
an  enhancement  or  a  cross-reference  to 
the  homicide  guidelines  if  death  results, 
and  also  whether  a  specific  offense 
characteristic  should  be  added  if  the 
offense  endangered  or  harmed  multiple 
victims.  In  order  to  take  into  account 
aggravating  conduct  imder  49  U.S.C. 
46503,  should  §  2A5.2  provide  an 
enhancement  for  assaulting  airport 
security  personnel?  Alternatively, 
should  there  be  a  more  general 
enhancement  in  that  guideline  for 
jeopardizing  the  security  of  an  airport 
facility,  mass  transportation  vehicle,  or 
ferry?  Should  the  Commission  limit 
application  of  such  an  enhancement  so 
that  it  does  not  apply  to  assaults  that  do 
not  jeopardize  the  overall  safety  or 
security  of  an  airplane,  mass 
transportation  vehicle,  or  ferry? 
The  Commission  also  requests 
comment  regarding  how  the  guidelines 
should  treat  offenses  involving  the 
conveying  of  false  information  and 
threats  under  18  U.S.C.  1993(a)(7)  and 
(8)  and  under  49  U.S.C.  46507.  Section 
1993(a)(7)  and  (8)  prohibit  conveying  or 
causing  to  be  conveyed  false 
information,  knowing  the  information  to 
be  false,  concerning  an  attempt  to  do 
any  act  prohibited  by  this  section,  and 
attempting,  threatening,  or  conspiring  to 
do  any  of  the  above  acts.  Section  46507 
prohibits  (i)  conveying  or  causing  to  be 
conveyed  false  information,  knowing 
the  information  to  be  false,  concerning 
an  air  piracy  and  similar  offenses  under 
title  49,  United  States  Code,  and  (ii) 
threatening  to  commit  air  piracy  or 
similar  offenses  imder  title  49,  United 
States  Code,  having  the  apparent 
determination  and  will  to  carry  out  the 
threat.  Currently,  section  46507  offenses 
are  not  listed  in  the  Statutory  Index. 
Should  the  offense  levels  for  such  cases 
be  the  same  as  the  offense  levels  that 
would  pertain  if  the  threatened  offense 


(or  the  tjffense  about  which  false 
information  had  been  conveyed)  had 
actually  been  committed,  or  should  the 
guidelines  provide  a  reduction  in 
offense  level  for  such  cases? 

The  Commission  also  requests 
comment  regarding  whether  any  of  the 
base  offense  levels  in  §  2A5.2  should  be 
increased  to  cover  offenses  under  18 
U.S.C.  1993  and  49  U.S.C.  46503. 

The  Commission  generally  requests 
comment  on  how  the  guidelines  should 
treat  hoaxes  concerning  attempts  to 
commit  any  act  of  terrorism.  Should  a 
hoax  be  treated  the  same  as  the 
imderlying  offense  which  was  the  object 
of  the  noax? 

Subsection  2M6.1(a)(2)  is  amended  by 

striking  "or". 

Subsection  2M6. 1(a)(3)  is  amended  by 
striking  the  period  at  the  end  and 
inserting  ";  or". 

Subsection  2M6.1(a)  is  amended  by 
adding  at  the  end  the  following: 

"(4)  [14-22],  if  the  defendant  (A)  was 
a  restricted  person  at  the  time  the 
defendant  committed  the  instant 
offense;  or  (B)  is  convicted  under  18 
U.S.C.  175(b)  or  175b.". 

The  Commentary  to  §  2M6.1 
captioned  "Statutory  Provisions"  is 
amended  by  inserting  "175b,"  after 
"175,". 

The  Commentary  to  §  2M6.1 
captioned  "Application  Notes"  is 
amended  in  Note  1  by  inserting  after 
"18  U.S.C.  831(f)(1)."  the  following: 

"Restricted  person"  has  the  meaning 
given  that  term  in  18  U.S.C. 
175b{b)(2).". 

Issue  for  Comment:  The  Commission 
requests  comment  regarding  whether 
the  specific  offense  characteristics  in 
§  2M6.l(b)(l)  and  (b)(3)  should  be 
applicable  to  offenses  under  18  U.S.C. 
175b  and  175(b). 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "18  U.S.C.  175"  the 
following  new  line: 

"18  U.S.C.  §  175b     2M6.1". 
Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "18  U.S.C.  §  1992"  the 
following  new  lines: 
"18  U.S.C.  1993(a)(1)    2K1.4 
18  U.S.C.  1993(a)(2)     2K1.4,  2M6.1 
18  U.S.C.  1993(a)(3)     2K1.4,  2M6.1 
18  U.S.C.  1993(a)(4)     2A5.2,  2B1.1 
18  U.S.C.  1993(a)(5)     2A5.2 
18  U.S.C.  1993(a)(6)     2A2.1,2A2.2, 

2A5.2". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "18  U.S.C.  2332a"  the 
following  new  line: 

"18  U.S.C.  2339     2X2.1,  2X3.1". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 


referenced  to  "49  U.S.C.  46502(a),  (b)" 
the  following  new  line: 

"49  U.S.C.  46503     §2A5.2". 

Part  (B):  Pre-existing  Predicate  Offenses 
to  Federal  Crimes  of  Terrorism  Not 
Covered  by  the  Guidelines 

Synopsis  of  Proposed  Amendment:  A 
nimiber  of  offenses  that  currently  are 
enumerated  in  18  U.S.C.  2332b(g)(5)  as 
federal  crimes  of  terrorism  are  not  listed 
in  the  Statutory  Index  (Appendix  A). 
"This  means  that  the  court  needs  to  l6ok 
for  an  analogous  Chapter  Two  guideline 
for  these  offenses.  The  amendment 
proposes  a  number  of  Statutory  Index 
references,  as  well  as  modifications  to 
various  Chapter  Two  guidelines,  for 
these  offenses. 

Specifically,  18  U.S.C.  2332b(a)(l), 
prohibits,  as  part  of  conduct 
transcending  national  boundaries  and  in 
certain  enumerated  circumstances, 
killing,  maiming,  committing  an 
aggravated  assault,  or  creating  a 
substantial  risk  of  serious  bodily  injury, 
by  destroying  or  damaging  real  or 
personal  property.  The  maximiun 
statutory  penalty  for  such  offenses  is  life 
imprisonment.  Th&  amendment 
proposes  to  reference  these  offenses  to 
§§  2A1.1.  2A1.2,  2A1.3,  2A1.4,  and 
2A2.2,  as  §  2332b  offenses  are  by 
definition  offenses  against  the  person 
and  therefore  are  analogous  to  offenses 
currently  referenced  to  those  guidelines. 

"The  amendment  also  provides  an 
issue  for  comment  on  how  the 
Commission  should  treat  threat  cases 
under  18  U.S.C.  2332b(a)(2),  which 
prohibits  threats  to  commit  an  offense 
under  18  U.S.C.  2332b(a)(l).  Those 
offenses  prohibit,  as  part  of  conduct 
transcending  national  boundaries  and  in 
certain  enumerated  circumstances, 
killing,  maiming,  committing  an 
aggravated  assault,  or  creating  a 
substantial  risk  of  serious  bodily  injury 
by  destroying  or  damaging  real  or 
personal  property.  (The  amendment  also 
proposes  to  reference  18  U.S.C. 
2332b(a)(2)  to  §§  2A1.5  and  2A2.1,  to 
the  extent  attempt  or  conspiracy  to 
commit  murder  is  involved.).  The 
maximum  term  of  imprisonment  for 
threats  to  commit  an  offense  under  18 
U.S.C.  2332b(a)(l)  is  ten  years. 

This  amendment  also  creates  a  new 
guideline,  at  2M6.3  (Providing  Material 
Support  to  Terrorists  and  Foreign 
Terrorist  Organizations),  for  the 
following  two  offenses: 

(1)  18  U.S.C.  2339A.  which  prohibits 
the  provision  of  material  support  or 
resources  to  terrorists,  knowing  or 
intending  that  they  will  be  used  in  the 
preparation  for,  or  in  carrying  out, 
specified  crimes  (i.e.,  those  designated 
as  predicate  offenses  for  "federal  crimes 
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of  terrorism")  or  in  preparation  for,  or 
in  carrying  out,  the  concealment  or  an 
escape  from  the  commission  of  any  such 
violation.  The  maximum  term  of 
imprisonment  is  15  years. 

(2)  18  U.S.C.  2339B,  which  prohibits 
the  provision  of  material  support  or 
resources  to  a  foreign  terrorist 
organization.  The  maximum  term  of 
imprisonment  is  15  years. 

An  issue  for  comment  is  included  on 
how  the  new  guideline  proposed  to  be 
added  at  §  2M6.3  should  oover  the  wide 
variety  of  conduct  encompassed  by  the 
offenses  at  18  U.S.C.  2339A  and  2339B. 
and  whether  there  exists  sufficiently 
analogous  guidelines  forlhese  offenses. 
Further,  the  Commission  requests 
comment  on  whether  18  U.S.C.  2339A 
and  2339B  offenses  should  be 
referenced  to  the  same  or  different 
guidelines.  For  example,  should 
§  2339A  be  referenced  to  §  2X2.1 
(Aiding  and  Abetting]  in  a  case  in  which 
the  offense  occiured  prior  to  the 
imderlying  terrorism  offense,  and  be 
referenced  to  §  2X3.1  (Accessory  After 
the  Fact)  in  a  case  in  which  the  offense 
occurred  after  the  underlying  terrorism 
offense.  Should  §  2339B  be  referenced  to 
§2M5.1? 

The  amendment  also  proposes  to 
reference  torture  offenses  tmder  18 
U.S.C.  2340A  to  §§  2A1.1  (First  Degree 
Murder),  2A1.2  (Second  Degree 
Murder),  2A2.2  (Aggravated  Assault), 
and  2A4.1  (Kidnapping,  Abduction, 
Unlawful  Restraint).  The  statutory 
maximum  penalty  for  this  offense  is  20 
years  imprisonment,  or  life 
imprisonment  if  death  results. 
"Torture"  is  defined  in  18  U.S.C. 
2340(1)  as  "an  act  committed  by  a 
person  imder  the  color  of  law 
specifically  intended  to  inflict  severe 
physical  or  mental  pain  or  suffering 
(other  than  pain  or  suffering  incidental 
to  lawful  sanctions)  upon  another 
person  within  his  custody  or  physical 
control".  Although  this  offense  has  not 
bee)»' listed  in  the  Statutory  Index  for 
some  time,  reference  in  the  Statutory 
Index  is  recommended  at  this  time 
because  the  offense  is  now  a  predicate 
offense  that  may  qualify  as  a  "federal 
crime  of  terrorism". 

The  amendment  also  proposes  to 
reference  49  U.S.C.  60123(b)  (damaging 
or  destroying  an  interstate  gas  or 
hazardous  liquid  pipeline  facility)  to 
§§  2B1.1  (Theft,  Property  Destruction, 
and  Fraud),  2K1.4  (Arson;  Property 
Damage  by  Use  of  Explosives),  2M2.1 
Destruction  of,  or  Production  of 
Defective,  War  Material,  Premises,  or 
Utilities),  and  2M2.3  (Destruction  of.  or 
Production  of  Defective,  National 
Defense  Material,  Premises,  or  Utilities). 
The  maximum  penalty  is  20  years,  or 


life  imprisonment  if  the  offense  resulted 
in  the  death  of  any  person.  Although 
this  offense  has  not  been  listed  in  the 
Statutory  Index  for  some  time,  reference 
in  the  Statutory  Index  is  recommended 
at  this  time  because  the  offense  is  now 
a  predicate  offense  that  may  qualify  as 
a  "federal  crime  of  terrorism".  An  issue 
for  comment  is  included  regarding 
which,  if  any,  of  the  guidelines  listed 
above  are  appropriate  for  these  offenses. 

Proposed  Amendment  (Part  B): 

Chapter  Two,  Part  M,  Subpart  6  is 
amended  in  the  heading  by  adding  at 
the  end  ";  Providing  Material  Support  to 
Terrorists". 

Chapter  Two,  Part  M,  Subpart  6,  is 
amended  by  adding  at  the  end  the 
following: 

"§  2M6.3.  Providing  Material  Support 
or  Resources  to  Terrorists  or  Designated 
Foreign  Terrorist  Organizations 

(a)  Base  Offense  Level:  l26][32l 

Commentary 

Statutory  Provisions:  18  U.S.C. 
2339A,  2339B. 

Application  Note: 

1.  Application  of  Terrorism 
Adjustment. — An  offense  covered  by 
this  guideline  is  not  precluded  £rom  (A) 
application  of  the  adjustment  in  §3A1.4 
(Terrorism),  or  (B)  if  the  adjustment 
does  not  apply,  an  upward  departure 
under  Application  Note  3  of  §  3A1.4.". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "18  U.S.C.  2332a"  the 
following  new  lines: 

"18  U.S.C.  2332b(a)(l)    2A1.1,  2A1.2, 
2A1.3,  2A1.4,  2A2.2 

18  U.S.C.  2332b(a)(2) 

2A1.5,  2A2.1,  2M6.3 

18  U.S.C.  2339A    2M6.3 

18  U.S.C.  2339B     2M6.3 

18  U.S.C.  2340A    2A1.1,  2A1.2, 
2A2.2,  2A4.1". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "49  U.S.C.  46506"  the 
following  new  line: 

"49  U.S.C.  60123(b)    2B1.1,  2K1.4. 
2M2.1,  2M2.3". 

Issues  for  Comment:  The  Commission 
requests  comment  on  the  appropriate 
treatment  in  the  guidelines  for  threat 
cases  under  18  U.S.C.  2332b(a)(2), 
which  prohibits  threats  to  commit  an 
offense  under  18  U.S.C.  2332b(a)(l). 
Those  offenses  prohibit,  as  part  of 
conduct  transcending  national 
boundaries  and  in  certain  enumerated 
circumstances,  killing,  maiming, 
committing  an  aggravated  assault,  or 
creating  a  substantial  risk  of  serious 
bodily  injury  by  destrojdng  or  damaging 
real  or  personal  property.  (The 
amendment  also  proposes  to  reference 


18  U.S.C.  2332b(a)(2)  to  §§  2A1.5  and 
2A2.1,  to  the  extent  attempt  or 
conspiracy  to  commit  murder  is 
involved.)  The  maximum  term  of 
imprisonment  for  threats  to  commit  an 
offense  under  18  U.S.C.  2332b(a)(l)  is 
ten  years.  Should  the  offense  levels  for 
such  threat  cases  be  the  same  as  the 
offense  levels  that  would  pertain  if  the 
threatened  offense  had  actually  been 
committed,  or  should  the  guidelines 
provide  a  reduction  in  offense  levels  for 
such  cases?  Would  a  reference  to 
§2A6.1  (Threatening  or  Harassing 
Communications)  be  appropriate?  If  so, 
how  should  that  guideline  be  amended 
in  order  to  accoimt  for  the  seriousness 
of  threats  under  18  U.S.C.  2332b  (e.g.. 
should  the  base  offense  level  be 
increased  for  such  offenses)? 

The  maximiun  term  of  imprisonment 
for  providing  material  support  to 
terrorists  imder  18  U.S.C.  2339A(a)  was 
increased  from  10  years  to  15  years,  or 
for  any  term  of  years  or  life  if  the  offense 
resulted  in  the  death  of  any  person.  This 
amendment  proposes  a  new  guideline, 
§  2M6.3,  to  cover  such  offenses. 
Accordingly,  the  Commission  requests 
comment  regarding  whether  the  offense 
levels  provided  for  that  offense  in  the 
proposed  new  guideline  are  appropriate. 
Should  there  be  alternative  base  offense 
levels  and/or  specific  offense 
characteristics  in  the  new  guideline  to 
provide  enhanced  punishment  for  the 
most  serious  cases  covered  by  the 
guideline  (e.g.,  should  there  be  a  cross 
reference  to  Chapter  Two,  Part  A 
guidelines  if  death  resulted)?  What  are 
the  most  serious  cases?  For  example, 
should  there  be  an  enhancement  for 
providing  material  support  to  a 
designated  foreign  terrorist 
organization?  Is,  for  example,  providing 
lodging  to  a  defendant  after  the 
conunission  of  a  terrorist  offense  in 
order  to  allow  that  defendant  to  escape 
prosecution  less  serious  than  providing 
weapons  to  a  defendant  to  enable  the 
defendant  to  carry  out  a  terrorist 
offense,  or  should  those  two  cases  be 
treated  the  same  under  the  guidelines? 

Part  (C):  Increases  to  Statutory 
Maximiun  Penalties  For  Predicate 
Offenses  Covered  by  the  Guidelines 

Synopsis  of  Proposed  Amendment: 
Section  810  of  the  Act  increased 
statutory  maximum  terms  of 
imprisonment  for  several  offenses.  An 
issue  for  comment  follows  regarding 
whether  guideline  penalties  should  be 
increased  in  response. 

Issue  for  Comment:  The  Commission 
requests  comment  regarding  whether 
guideline  penalties  should  be  increased 
for  any  of  the  following  offenses  for 
which  statutory  maximum  terms  of 
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imprisonment  were  increased  by  section 
810  of  the  Act.  Specifically: 

(1)  The  maximum  statutory  term  of 
imprisonment  for  arson  of  a  dwelling 
under  18  U.S.C.  81  was  increased  from 
20  years  to  any  term  of  years  or  life. 
That  offense  is  covered  by  §  2K1.4 
(Arson;  Property  Damage  by  Use  of 
Explosives). 

(2)  The  maximum  statutory  term  of 
imprisonment  for  destruction  of  an 
energy  facility  under  18  U.S.C.  1366  was 
increased  from  10  years  to  20  years,  or 
for  any  term  of  years  or  life  if  the  offense 
resulted  in  the  death  of  any  person.  That 
offense  is  covered  by  §  2B1.1  (Theft, 
Property  Destruction,  and  Fraud). 

(3)  The  maximum  term  of 
imprisonment  for  providing  material 
support  to  terrorists  under  18  U.S.C. 
2339A(a)  was  increased  from  10  years  to 
15  years,  or  for  any  term  of  years  or  life 
if  the  offense  resulted  in  the  death  of 
any  person.  This  amendment  proposes  a 
new  guideline,  §  2M6.3,  to  cover  such 
offenses.  Accordingly,  the  Commission 
requests  comment  regarding  whether 
the  offense  levels  provided  for  that 
offense  in  the  proposed  new  guideline 
are  appropriate. 

(4)  The  maximum  term  of 
imprisoiunent  for  providing  material 
support  to  designated  foreign  terrorist 
organizations  imder  18  U.S.C. 
2339B(a)(a)  was  increased  from  10  years 
to  15  years,  or  for  any  term  of  years  or 
life  if  the  offense  resulted  in  the  death 
of  any  person.  This  amendment 
proposes  a  new  guideline.  §  2M6.3,  to 
Cover  such  offenses.  Accordingly,  the 
Commission  requests  comment 
regarding  whether  the  offense  levels 
provided  for  that  offense  in  the 
proposed  new  guideline  are  appropriate. 

(5)  The  maximum  statutory  term  of 
imprisonment  for  destruction  of 
national  defense  materiab  under  18 
U.S.C.  2155(a)  was  increased  from  10 
years  to  20  years,  or  for  any  term  of 
years  or  life  if  the  offense  resulted  in  the 
death  of  any  person.  That  offense  is 
covered  by  §  2M2.3  (Destruction  of.  or 
Production  of  Defective.  National 
Defense  Material,  Premises,  or  Utilities). 

(6)  The  maximimi  statutory  term  of 
imprisonment  for  sabotage  of  nuclear  : 
facilities  or  fuel  under  42  U.S.C.  2284 
was  increased  from  10  years  to  20  years, 
or  for  any  term  of  years  or  life  if  the 
offense  resulted  in  the  death  of  any 
person.  That  offense  is  covered  by 

§§  2M2.1  (Destruction  of,  or  Production 
of  Defective.  War  Material.  Premises,  or 
Utilities)  and  2M2.3. 

(7)  The  maximum  statutory  term  of 
imprisonment  for  willfully  or  recklessly 
carrying  a  weapon  or  explosive  on  an 
aircraft  under  49  U.S.C.  46505  was 
increased  from  15  years  to  20  years,  or 


for  any  term  of  years  or  life  if  the  offense 
resulted  in  the  death  of  any  perspn.  That 
offense  is  covered  by  §  2K1.5 
(Possessing  Dangerous  Weapons  or 
Materials  While  Boarding  or  Aboard  an 
Aircraft). 

(8)  The  maximum  statutory  term  of 
imprisonment  for  damaging  or 
destroying  an  interstate  gas  or 
hazardous  liquid  pipeline  facility  under 
49  U.S.C.  60123  was  increased  from  15 
years  to  20  years,  or  for  any  term  of 
years  or  life  if  the  offense  resulted  in  the 
death  of  any  person. 

Part  (D):  Penalties  for  Terrorist 
Conspiracies 

Synopsis  of  Proposed  Amendment: 
Section  811  of  the  Act  amended  the 
following  offenses  to  provide  that  a 
conspiracy  to  commit  any  of  those 
offenses  shall  subject  the  offender  to  the 
same  penalties  prescribed  for  the 
offense,  commission  of  which  was  the 
object  of  the  conspiracy:  (1)  Arson 
under  18  U.S.C.  81;  (2)  killings  in 
federal  facilities  under  18  U.S.C.  930(c); 
(3)  willful  or  malicious  injury  to  or 
destruction  of  communications  lines, 
stations,  or  systems  under  18  U.S.C. 
1362;  (4)  destruction  of  buildings  or 
property  within  the  maritime  of 
territorial  jurisdiction  of  the  United 
States  under  18  U.S.C.  1363;  (5) 
wrecking  trains  under  18  U.S.C.  1992; 
(6)  providing  material  support  to 
terrorists  under  18  U.S.C.  2339A;  (7) 
torture  under  18  U.S.C.  2340A;  (8) 
sabotage  of  nuclear  facilities  or  fuel 
under  42  U.S.C.  2284;  (9)  interference 
with  flight  crew  members  and 
attendants  under  49  U.S.C.  46504;  (10) 
willfully  or  recklessly  carrying  a 
weapon  or  explosive  on  an  aircraft 
under  49  U.S.C.  46505;  and  (11) 
damaging  or  destroying  an  interstate  gas 
or  hazardous  liquid  pipeline  facility 
under  49  U.S.C.  60123(b). 

An  issue  for  comment  follows 
regarding  whether  the  Commission 
should  amend  §  2X1.1  (Attempt. 
Solicitation,  or  Conspiracy)  to  provide 
that  conspiracies  to  commit  any  of  these 
offenses  are  expressly  covered  by  the 
applicable  Chapter  Two  offense 
guidelines. 

Issue  for  Comment:  The  Conmiission 
requests  comment  regarding  the 
appropriate  treatment  imder  the 
guidelines  for  conspiracies  to  commit 
certain  terrorist  offenses.  Specifically, 
section  811  of  the  Act  amended  the 
following  offenses  to  provide  that  a 
conspiracy  to  commit  any  of  those 
offenses  shall  subject  the  offender  to  the 
same  penalties  prescribed  for  the 
offense,  commission  of  which  was  the 
object  of  the  conspiracy:  (1)  arson  under 
18  U.S.C.  81;  (2)  killings  in  federal 


facilities  under  18  U.S.C.  930(c);  (3) 
willful  or  malicious  injury  to  or 
destruction  of  communications  lines, 
stations,  or  systems  under  18  U.S.C. 
1362;  (4)  destruction  of  buildings  or 
property  within  the  maritime  of 
territorial  jurisdiction  of  the  United 
States  under  18  U.S.C.  1363;  (5) 
wrecking  trains  under  18  U.S.C.  1992; 
(6)  providing  material  support  to 
terrorists  under  18  U.S.C.  2339A;  (7) 
torture  under  18  U.S.C.  2340A;  (8) 
sabotage  of  nuclear  facilities  or  fuel 
under  42  U.S.C.  2284;  (9)  interference 
with  flight  crew  members  and 
attendants  under  49  U.S.C.  46504;  (10) 
willfully  or  recklessly  carrying  a    . 
weapon  or  explosive  on  an  aircraft 
under  49  U.S.C.  46505;  and  (11) 
damaging  or  destroying  an  interstate  gas 
or  hazardous  liquid  pipeline  facility 
under  49  U.S.C.  60123(b). 

Should  the  Commission  amend 
§2X1.1  (Attempt,  Solicitation,  or 
Conspiracy)  and  the  heading  of  each 
applicable  Chapter  Two  Offense 
guideline  to  provide  that  conspiracies  to 
commit  any  of  these  offenses  are 
expressly  covered  by  the  applicable 
Chapter  Two  offense  guideline?  Should 
there  be  a  special  instruction  in  §  2X1.1 
(Attempt,  Solicitation,  or  Conspiracy)  to 
treat  these  offenses  the  same  as  the 
substantive  offense  which  was  the 
object  of  the  conspiracy  if  the  offense 
involved  terrorism? 


Part  (E):  Terrorism  Adjustment  in 
§3A1.4 

Synopsis  of  Proposed  Amendment: 
This  amendment  adds  an  invited 
structured  upward  departure  in  §  3A1.4 
(Terrorism)  for  offenses  that  involve 
domestic  terrorism  or  international 
terrorism  but  do  not  otherwise  qualify 
as  offenses  that  involved  or  were 
intended  promote  "federal  crimes  of 
terrorism"  for  purposes  of  the  terrorism 
adjustment  in  §  3A1.4.  An  issue  for 
comment  also  follows  regarding 
whether  terrorist  offenses  should  be 
sentenced  at  or  near  the  statutory 
maximum  for  the  offense  of  conviction. 

Proposed  Amendment  (Part  (E): 

The  Commentary  to  §  3A1.4  is 
amended  by  striking  Application  Note  1 
in  its  entirety  and  inserting  the 
following: 

"1.  Federal  Crime  of  Terrorism 
Defined — For  purposes  of  this  guideline, 
'federal  crime  of  terrorism'  has  the 
meaning  given  that  term  in  18  U.S.C. 
2332b(g)(5).  Accordingly,  in  order  for 
the  adjustment  under  this  guideline  to 
apply,  the  offense  (A)  must  be  a  felony 
that  involved,  or  was  intended  to 
promote,  one  of  the  offenses  specifically 
enumerated  in  18  U.S.C.  2332b(g)(5)(B); 
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and  (B)  pursuant  to  18  U.S.C. 
2332b(g)(5)(A),  must  have  been 
calculated  to  influence  or  affect  the 
conduct  of  government  by  intimidation 
or  coercion,  or  to  retaliate  against 
government  conduct.". 

The  Commentary  to  §  3A1.4  is 
amended  in  Note  2  by  inserting 
"Computation  of  Criminal  History 
Category. — "  before  "Under". 

The  Commentary  to  §  3A1.4  is 
amended  by  adding  at  the  end  the 
following: 

"3.  Upward  Departure  Provision. — By 
the  terms  of  the  directive  to  the 
Commission  in  section  730  of  Pub.  L. 
104-132,  the  adjustment  provided  by 
this  guideline  applies  only  to  Federal 
crimes  of  terrorism.  However,  there  may 
be  cases  that  involve  international 
terrorism  (as  defined  in  18  U.S.C. 
2331(1))  or  domestic  terrorism  (as 
defined  in  18  U.S.C.  2331(5))  but  to 
which  the  adjustment  under  this 
guideline  technically  does  not  apply. 
For  example,  there  may  be  cases  in 
which  (A)  the  offense  was  calculated  to 
influence  or  affect  the  conduct  of 
government  by  intimidation  or  coercion, 
or  to  retaliate  against,  government 
conduct  but  the  offense  involved,  or  was 
intended  to  promote,  an  offense  other 
than  one  of  Uie  offenses  specifically 
enumerated  in  18  U.S.C.  2332b(g)(5)(B); 
or  (B)  the  offense  involved,  or  was 
intended  to  promote,  one  of  the  offenses 
specifically  enumerated  in  18  U.S.C. 
2332b(g)(5)(B)  but  the  terrorist  motive 
was  to  intimidate  or  coerce  a  civilian 
population,  rather  than  to  influence  or 
affect  the  conduct  of  government  by 
intimidation  or  coercion,  or  to  retaliate 
against  government  conduct.  In  such 
cases  an  upward  departure  would  be 
warranted,  except  that  the  resulting 
sentence  may  not  exceed  the  top  of  the 
guideline  range  that  would  resiilt  if  the 
adjustment  imder  this  guideline  had 
been  appUed.". 

Issues  for  Comment:  The  Commission 
generally  requests  comment  on  whether 
the  current  teirorism  enhancement  at 
§  3A1.4  addresses  the  sentencing  of 
terrorists  appropriately.  Should  the 
Commission  amend  §  3A1.4  to  clarify 
that  the  adjustment  may  apply  in  the 
case  of  offenses  that  occuned  after  the 
commission  of  the  federal  crime  of 
terrorism,  e.g.,  a  case  in  which  the 
defendant,  in  violation  of  18  U.S.C. 
2339A,  concealed  an  individual  who 
had  committed  a  federal  crime  of 
terrorism. 

As  an  alternative  to  the  upward 
departiue  provision  in  proposed 
Application  Note  3  of  §  3A1.4,  should 
the  Commission  provide  an  additional 
enhancement  for  tenorism  offenses  to 
which  the  current  adjustment  does  not 


apply?  If  so,  should  this  additional 
enhancement  be  the  same  as,  or  less 
severe  than  the  current  adjustment  at 
§3A1.4? 

Part  (F):  Money  Laimdering  Offenses 

Synopsis  of  Proposed  Amendment: 
This  amendment  amends  §  2S1.3 
(Structuring  Transactions  to  Evade 
Reporting  Requirements;  Failure  to 
Report  Cash  or  Monetary  Transactions; 
Failiue  to  File  Currency  and  Monetary 
Instrument  Report;  Knowingly  Filing 
False  Reports)  to  incorporate  the 
following  new  money  laimdering 
provisions  created  by  the  Act.  The 
amendment  proposes  to  reference  these 
provisions  to  the  structuring  guideline 
and  proposes  a  number  of  changes  to 
that  guideline  in  order  to  more  fully 
incorporate  the  new  offenses. 
Specifically: 

(1)  31  U.S.C.  5318A(b),  created  by 
section  311  of  the  Act,  authorizes  the 
Secretary  of  the  Treasury  to  (i)  require 
domestic  financial  institutions  to 
maintain  records,  file  reports,  or  both, 
concerning  transactions  with  financial 
institutions  or  jurisdictions  outside  the 
United  States  if  the  Secretary  finds  that 
such  transactions  are  of  "primary 
money  laimdering  concern";  (ii)  require 
domestic  financial  institutions  to 
provide  identifying  information  about 
payable-throu^  accounts  on  such 
transactions  that  are  of  "primary  money 
laimdering  concern";  and  (iii)  prohibit 
domestic  financial  institutions  from 
opening  or  maintaining  a  payable- 
through  account  on  behalf  of  a  foreign 
banking  institution,  if  any  such 
transactions  could  be  conducted.  The 
applicable  penalty  provision,  31  U.S.C. 
5322,  provides  for  a  maximum  term  of 
imprisonment  of  5  years,  or  ten  years  if 
the  defendant  engaged  in  a  pattern  of 
unlawful  activity. 

(2)  31  U.S.C.  5318(i),  added  by  section 
312  of  the  Act,  requires  financial 
institutions  that  established  or 
maintains  a  private  banking  account  or 
correspondent  account  in  ti^e  United 
States  for  a  non-United  States  person,  to 
establish  due  diligence  policies, 
procedures,  and  controls  that  are 
reasonably  designed  to  detect  and  report 
money  laundering  through  those 
accounts,  and  a  new  subsection  (h), 
which  prohibits  financial  institutions 
from  establishing  or  maintaining  a 
correspondent  account  for  a  foreign 
bank  that  does  not  have  a  physical 
presence  in  any  country.  The  applicable 
penalty  provision,  31  U.S.C.  5322, 
provides  for  a  maximum  term  of 
imprisonment  of  5  years,  or  ten  years  if 
the  defendant  engaged  in  a  pattern  of 
unlawful  activity. 


The  amendment  revises  the  definition 
of  "value  of  the  funds"  for  purposes  of 
calculating  the  base  offense  level  in 
§  2Sl.3(a)  in  order  to  incorporate  these 
offenses  into  the  guideline. 

The  amendment  also  adds  an 
enhancement  if  the  defendant 
committed  the  offense  as  part  of  a 
pattern  of  unlawful  activity.  This 
enhancement  takes  into  account  the 
enhanced  penalty  provisions 
(imprisonment  of  not  more  than  ten 
years)  under  31  U.S.C.  5322(b)  for  such 
conduct  if  the  pattern  of  unlawful 
activity  involved  more  than  $100,000  in 
a  12-month  period. 

An  issue  for  comment  follows 
regarding  how  the  Commission  should 
treat  these  offenses. 

(3)  31  U.S.C.  5331,  added  by  section 
365  of  the  Act,  which  requires 
nonfinancial  trades  or  businesses  to 
report  the  receipt  of  more  than  $10,000 
in  coins  and  currency  in  one  transaction 
or  two  or  more  related  transactions.  The 
maximum  term  of  imprisonment  is  five 
years,  or  ten  years  if  Uie  defendant 
engaged  in  a  pattern  of  unlawful 
activity. 

(4)  31  U.S.C.  5332,  added  by  section 
371  of  the  Act,  prohibits  concealing  on 
one's  person  or  any  conveyance  more 
than  $10,000  in  currency  or  other 
monetary  instruments  in  order  to  evade 
currency  reporting  requirements  (i.e., 
bulk  cash  smuggling).  The  maximum 
term  of  imprisonment  is  not  more  than 
five  years.  An  issue  for  comment 
follows  regarding  whether  an 
enhancement  for  bulk  cash  smuggling 
should  be  added  to  the  guidelines. 

In  addition,  section  315  of  the  Act 
expanded  the  predicate  offenses  under 
18  U.S.C.  1956  to  include  public 
corruption.  An  issue  for  comment 
follows  regarding  whether  the  money 
laundering  guideline,  §  2S1.1,  should  be 
amended  to  add  public  corruption 
offenses  to  the  list  of  offenses  that 
qualify  for  the  6-level  enhancement  in 
subsection  (b)(l )  because-  of  the 
seriousness  of  these  offenses. 

The  amendment  also  proposes  to  add 
a  definition  of  "terrorism"  for  purposes 
of  the  6-level  enhancement  in 
§  2Sl.l(b)(l).  The  definition  of  terrorism 
is  added  for  consistency  of  application 
within  the  guidelines. 

Proposed  Amendment  (Part  (F)) 

The  Commentary  to  §  2S1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  adding  at  the  end  the 
fbUowing  new  paragraph: 

"'Terrorism"  means  domestic 
terrorism  (as  defined  in  18  U.S.C. 
2331(5)),  a  federal  crime  of  terrorism  (as 
defined  in  18  U.S.C.  2332b(g)(5)).  or 
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international  terrorism  (as  defined  in  18 
U.S.C.  2331(1)).". 

Section  2S1.3  is  amended  in  the  title 
by  adding  at  the  end  ";  Bulk  Cash 
Smuggling;  Establishing  or  Maintaining 
Prohibited  Accounts". 

Section  2Sl  .3(b)  is  amended  by 
redesignating  subdivision  (2)  as 
subdivision  (3);  and  by  inserting  after 
subdivision  (1)  the  following: 

"(2)  If  the  defendant  committed  the 
offense  as  part  of  a  pattern  of  unlawful 
activity  [involving  more  than  $100,000 
in  a  12-month  period],  increase  by  2 

levels.". 

The  Commentary  to  §  2S1.3  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "5318,  5318A(b),"  after 
"5316,";  and  by  inserting  ",  5331,  5332" 
after  "5326". 

The  Commentary  to  §  2S1.3  captioned 
"Application  Note"  is  amended  by 
striking  the  text  of  Note  1  and  inserting 
the  following: 

"Definition  of  'Value  of  the  Funds'.— 

(A)  In  General.— Except  as  provided 
in  subdivision  (B),  the  'value  of  the 
funds'  for  purposes  of  subsection  (a) 
means  the  amount  of  the  funds  involved 
in  the  structuring  or  reporting  conduct. 

(B)  Exceptions.— If  the  offense 
involved  a  correspondent  account  or 
payable-through  account  prohibited  or 
restricted  under  31  U.S.C.  5318A(b){5), 
the  'value  of  the  funds'  means  the  total 
amount  of  funds  routed  through  that 
account  on  behalf  of  a  foreign 
jurisdiction,  foreign  financial 
institution,  or  class  of  transaction  that 
the  Secretary  of  the  Treasury  found  to 
be  of  primary  money  laundering 
concern. 

If  the  offense  involved  a 
correspondent  account  for  or  on  behalf 
of  a  foreign  bank  that  does  not  have  a 
physical  presence  in  any  country,  in 
violation  of  31  U.S.C.  5318,  the  'value 
of  the  funds'  means  the  total  amount  of 
funds  routed  through  that  account  on 
behalf  of  that  foreign  bank. 

The  terms  "correspondent  account" 
and  "payable-throu^  account"  have  the 
meaning  given  those  terms  in  31  U.S.C. 
5318A(e)(l).". 

The  Commentary  to  §  2S1.3  captioned 
"Application  Note"  is  amended  in  the 
heading  by  striking  "Note"  and 
inserting  "Notes";  and  by  adding  at  the 
end  the  following  new  note: 

"2.  Enhancement  for  Pattern  of 
Unlawful  Activity.— For  purposes  of 
subsection  (b)(2).  a  pattern  of  unlawful 
activity  means  [at  least  two  separate  and 
unrelated  occasions  of  unlawful 
activity]  [unlawful  activity  involving  a 
total  amount  of  more  than  $100,000  in 
a  1 2-month  ^>eriodl,  without  regard  to 
whether  any  such  occasion  occurred 
during  the  course  of  the  offense  or 


resulted  in  a  convictiotf  for  the  conduct 
that  occurred  on  that  occasion.". 

The  Commentary  to  §  2S1.3  captioned 
"Background"  is  amended  in  the  first 
sentence  by  striking  "The"  and  inserting 
"Some  of  the"  and  by  adding  at  the  end 
the  following  new  paragraph: 

"Other  offenses  covered  by  this 
guideline,  under  31  U.S.C.  5318  and 
5318A,  relate  to  records,  reporting  and 
identification  requirements,  and 
prohibited  accounts  involving  certain 
foreign  jurisdictions,  foreign 
institutions,  foreign  banks,  and  other 
account  holders.". 

Appendix  A  (Statutory  Index)  is 
amended  by  inserting  after  the  line 
referenced  to  "31  U.S.C.  5316"  the 
following  new  lines: 
"31  U.S.C.  5318    2S1.3 
31  U.S.C.  5318A(b)    2S1.3". 

Appendix  A  (Statutory  hidex)  is 
amended  by  inserting  after  the  line 
referenced  to  "31  U.S.C.  5326"  the 
following  new  lines: 
"31  U.S.C.  5331     2S1.3 
31  U.S.C.  5332     2S1.3". 

Issues  for  Comment:  Offenses  under 
31  U.S.C.  5318A(b)(5)  prohibit  domestic 
financial  institutions  from  opening  or 
maintaining  a  payable-through  account 
on  or  behalf  of  a  foreign  banking 
institution,  if  any  such  transactions 
could  be  conducted.  Offenses  under  31 
U.S.C.  5318(j)  prohibit  financial 
institutions  from  establishing  or 
maintaining  a  correspondent  account  for 
a  foreign  bank  that  does  not  have  a 
physical  presence  in  any  country.  How 
should  the  guidelines  treat  such 
offenses?  Specifically,  should  such 
offenses  be  referenced  to  §  2S1.3?  If  so, 
does  §  2S1.3  adequately  account  for  all 
the  conduct  prohibited  by  these 
offenses?  For  example,  for  purposes  of 
computing  the  base  offense  level  under 
subsection  (a),  should  the  definition  of 
the  "value  of  the  funds"  be  revised  to 
include  the  total  amount  of  the  funds 
maintained  in  a  payable-through 
account  or  in  a  prohibited 
correspondent  account  for  a  foreign 
bank,  or  would  such  a  calculation 
overestimate  the  seriousness  of  the 
offense?  Is  there  a  more  appropriate 
method  to  determine  the  value  of  the 
funds  in  such  cases? 

Offenses  under  31  U.S.C.  5332,  added 
by  section  371  of  the  Act,  prohibit 
concealing  on  one's  person  or  any 
conveyance  more  than  $10,000  in 
currency  or  other  monetary  instruments 
in  order  to  evade  currency  reporting 
requirements  (i.e.,  bulk  cash  smuggling) 
Congress  has  indicated  that  these 
offenses  are  more  serious  than  failing  to 
file  a  customs  report,  even  though  the 
statutory  maximum  terms  of 


imprisonment  are  the  same  for  both  of 
these  offenses.  See  H.  Rept.  107-250. 
The  Commission  requests  comment  on 
whether  an  enhancement  should  be 
added  to  §2S1.3  (Structuring 
Transactions  to  Evade  Reporting 
Requirements)  if  the  offense  involved 
bulk  cash  smuggling. 

In  addition,  section  315  of  the  Act 
expanded  the  predicate  offenses  imder 
18  U.S.C.  1956  to  include  foreign  public 
corruption.  The  Commission  requests 
comment  regarding  whether  the  money 
laundering  guideline,  §  2S1.1,  should  be 
amended  to  add  all  forms  of  public 
corruption  offenses  to  the  list  of  offenses 
that  qualify  for  the  6-level  enhancement 
in  subsection  (b)(1)  because  of  the 
seriousness  of  these  offenses. 

Part  (G):  Currency  and  Counterfeiting 
Offenses 

Synopsis  of  Proposed  Amendment: 
Sections  374  and -375  of  the  Act  increase 
the  statutory  maximum  terms  of 
imprisonment  for  a  number  of  offenses 
involving  counterfeiting  domestic  and 
foreign  currency  and  obligations.  The 
Act  increased  the  statutory  maximum 
terms  of  imprisonment  to  20  years  or  25 
years  for  all  counterfeiting  offenses  that 
had  a  statutory  maximum  term  of 
imprisonment  of  10  years  or  15  years. 
Penalties  for  counterfeiting  forei^ 
bearer  obligations  that  had  a  maximum 
term  of  imprisonment  of  one,  three,  and 
five  years  were  increased  to  ten  years  or, 
in  some  cases,  20  or  25  years.  In 
response,  an  issue  for  comment  is 
provided  regarding  whether  guideline 
penalties  should  be  increased  in  light  of 
the  increased  statutory  maximum 
penalties. 

Issue  for  Comment:  Section  374  of  the 
Act  changed  or  otherwise  increased  the 
statutory  maximum  penalties  for 
counterfeiting  domestic  currency 
obligations  as  follows:  the  statutory 
maximum  penalty  for  violations  of  18 
U.S.C.  470  (counterfeit  acts  committed 
outside  the  United  States)  was  changed 
from  20  years  to  the  punishment 
"provided  for  the  like  offense  within  the 
United  States;"  the  statutory  maximum 
penalty  for  violations  of  18  U.S.C.  471 
(obligations  or  securities  of  the  United 
States)  was  increased  from  15  years  to 
20  years;  the  statutory  maximum 
penalty  for  violations  of  18  U.S.C.  472 
(uttering  counterfeit  obligations  or 
securities)  was  increased  from  15  years 
to  20  years;  the  statutory  maximum 
penalty  for  violations  of  18  U.S.C.  473 
(dealing  in  counterfeit  obligations  or 
.    securities)  was  increased  from  10  years 
to  20  years;  the  statutory  maximum 
penalty  for  violations  of  18  U.S.C.  476 
(taking  impressions  of  tools  used  for 
obligations  or  securities)  was  increased 
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from  10  years  to  25  years;  the  statutory 
maximum  penalty  for  violations  of  18 
U.S.C.  477  (possessing  or  selling 
impressions  of  tools  used  for  obligations 
or  securities)  was  increased  from  10 
years  to  25  years;  the  statutory 
maximum  penalty  for  violations  of  18 
U.S.C.  484  (connecting  different  parts  of 
different  notes)  was  increased  from  5 
years  to  10  years;  and  the  statutory 
maximum  penalty  for  violations  of  18 
U.S.C.  493  (bonds  and  obligations  of 
certain  lending  agencies)  was  increased 
from  5  years  to  10  years.  The 
Commission  requests  comment 
regarding  whether  the  guideline 
penalties  for  these  offenses  should  be 
increased  in  light  of  the  increased 
statutory  maximum  penalties. 

Section  375  of  the  Act  increased  the 
statutory  maximum  penalties  for 
counterfeiting  foreign  currency 
obligations  as  follows:  the  statutory 
maximum  penalty  for  violations  of  18 
U.S.C.  478  (foreign  obligations  or 
securities)  was  increased  from  5  years  to 
10  years;  the  statutory  maximum 
penalty  for  violations  of  18  U.S.C.  479 
(uttering  foreign  obligations)  was 
increased  from  3  years  to  20  years;  the 
statutory  maximum  penalty  for 
violations  of  18  U.S.C.  480  (possessing 
foreign  counterfeit  obUgations)  was 
increased  from  1  year  to  20  years;  the 
statutory  maximum  penalty  for 
violations  of  18  U.S.C.  481  (plates, 
stones,  or  analog,  digital,  or  electronic 
images  for  counterfeiting  foreign 
obligations  or  securities)  was  increased 
from  5  years  to  25  years;  the  statutory 
maximiun  penalty  for  violations  of  18 
U.S.C.  482  (foreign  bank  notes)  was 
increased  from  2  years  to  20  years;  and 
finally,  the  statutory  maximum  penalty 
for  violations  of  18  U.S.C.  483  (uttering 
foreign  counterfeit  bank  notes)  was 
increased  from  1  year  to  20  years.  The 
Commission  requests  comment 
regarding  whether  the  guideline 
penalties  for  these  offenses  should  be 
increased  in  light  of  the  increased 
statutory  maximimi  penalties. 

Currently,  offenses  under  18  U.S.C. 
478,  479,  480,  481, 482,  and  483  are 
referenced  to  §  2B1.1.  Should  these 
offenses  also  be  referenced  to  §  2B5.1, 
and  should  that  guideline  be  reworked 
in  order  to  cover  the  coimterfeiting  of 
foreign  obligations? 

Additionally,  the  guidelines  provide 
in  §§  2Bl.l(b)(8)(B)  a  two*level 
enhancement,  with  a  minimiun  offense 
level  of  level  12,  if  a  substantial  portion 
of  a  fraudulent  scheme  was  conunitted 
from  outside  the  United  States.  Should 
this  enhancement  be  amended  to 
provide  an  alternative  prong  if  the 
ofiiense  was  intended  to  i^mote 
terrorism? 


Finally,  the  guidelines  provide  in 
§  2B5. 1(b)(5)  a  two-level  enhancement  if 
any  part  of  the  offense  was  committed 
outside  the  United  States.  Should  this 
enhancement  be  amended  to  provide  an 
alternative  prong  if  the  offense  was 
intended  to  promote  terrorism?  Should 
an  additioned  enhancement  be  provided 
if  the  offense  was  intended  to  promote 
terrorism,  and  if  so,  what  should  be  the 
extent  of  the  enhancement? 

Part  (H):  Miscellaneous  Amendments 

Synopsis  of  Proposed  Amendment: 
This  part  of  the  amendment  proposes  to 
address  eight  miscellaneous  issues 
related  to  terrorism: 

(1)  It  provides  a  definition  of 
terrorism  for  purposes  of  the  prior 
conviction  enhancement  in  the  illegal 
reentry  guideline.  §  2L1.2.  For 
consistency,  the  definition  is  the  same 
definition  proposed  to  be  added  to  the 
money  laundering  guideline  and  to  the 
Chapter  Three  terrorism  adjustment. 

(2)  It  provides  two  options  for 
amending  the  obstruction  of  justice 
guideline,  §  3C1.1,  in  response  to 
section  319(d)  of  the  Act.  Section  319(d) 
amends  the  Controlled  Substances  Act 
at  21  U.S.C.  853(e)  to  require  a 
defendant  to  repatriate  any  property  that 
may  be  seized  and  forfeited  and  to 
deposit  that  property  in  the  registry  of 
the  Court  or  with  the  U.S.  Marshal.  That 
section  also  states  that  the  failure  to 
comply  with  a  protective  order  and  an 
order  to  repatriate  property  "may  also 
result  in  an  enhancement  of  the 
sentence  of  the  defendant  under  the 
obstruction  of  justice  provision  of  the 
Federal  Sentencing  Guidelines." 

(3)  It  amends  the  guideline  on  terms 
of  supervised  release,  §  5D1.2,  in 
response  to  section  812  of  the  Act, 
which  authorizes  a  term  of  supervised 
release  of  any  term  of  years  or  life  for 

a  defendant  convicted  of  a  federal  crime 
of  terrorism  the  conmiission  of  which 
resulted  in,  or  created  a  substantial  risk 
of,  death  or  serious  bodily  injury  to 
another  person. 

(4)  It  amends  the  theft,  property 
destruction  and  fraud  guideline, 

§  2B1.1,  to  delete  the  special  instruction 
pertaining  to  the  imposition  of  not  less 
than  six  months  imprisomnent  for  a 
defendant  convicted  under  section  1030 
of  title  18,  United  States  Code.  Section 
814(f)  of  the  Act  directed  the 
Commission  to  amend  the  guidelines  ' 
"to  ensure  that  any  individual  convicted 
of  a  violation  of  section  1030  of  title  18, 
United  States  Code,  can  be  subjected  to 
appropriate  penalties,  without  regard  to 
any  mandatory  minimum  term  of 
imprisonment." 

(5)  It  adds  a  reference  in  the  Statutory 
Index  to  the  bribery  guideline,  §  2C1.1, 


for  the  new  offense  created  by  section 
329  of  the  Act.  Section  329  prohibits  a 
Federal  official  or  employee,  in 
connection  with  administration,  of  the 
money  laundering  provisions  of  the  Act, 
to  corruptly  demand,  seek,  receive, 
accept,  or  agree  to  receive  or  accept 
anything  of  value  in  return  for  being 
influenced  in  the  performance  of  an 
official  act.  being  influenced  to  commit 
or  aid  in  committing  any  fraud  on  the 
United  States,  or  being  induced  to  do  or 
omit  to  do  any  act  in  violation  of  official 
duties.  The  term  of  imprisonment  is  not 
more  than  15  years. 

(6)  It  amends  §  2M5.1  (Evasion  of 
Export  Controls)  to  incorporate  18 
U.S.C.  2332d,  which  prohibits  a  person, 
knowing  or  having  reasonable  cause  to 
know  that  a  country  is  designated  under 
the  Export  Administration  Act  as  a 
country  supporting  international 
terrorism,  to  engage  in  a  financial 
transaction  with  the  government  of  that 
country.  The  amendment  also  proposes 
to  provide  for  application  of  the  base 
offense  level  of  level  26,  for  18  U.S.C. 
2332d  offenses. 

(7)  It  proposes  an  issue  for  comment 
regarding  how  the  Commission  should 
treat  an  offense  under  18  U.S.C.  1036. 
That  offense,  added  by  section  2  of  the 
Enhanced  Federal  Seciuity  Act  of  2000, 
Pub.  L.  106-547.  prohibits,  by  fraud  or 
pretense,  the  entering  or  attempting  to 
enter  any  real  property,  vessel,  or 
aircraft  of  the  United  States,  or  secure 
area  of  an  airport.  The  maximum 
penalty  is  five  years  imprisonment. 

(8)  It  provides  an  issue  for  comment 
on  how  the  guidelines  should  treat 
offenses  involving  fraudulent  statements 
under  18  U.S.C.  1001,  particularly  such 
offenses  committed  in  connection  with 
acts  of  terrorism. 

Proposed  Amendment  (Part  (H)): 

Section  2B1.1  is  amended  by  striking 
subsection  (d)  in  its  entirety. 

The  Commentary  to  2B1.1  captioned 
"Backgroimd"  is  amended  by  striking 
the  last  paragraph  in  its  entirety. 

The  Conunentary  to  §  2L1.2  captioned 
"Application  Notes"  is  amended  in 
Note  1,  paragraph  (B).  by  adding  at  the 
end  the  following  new  paragraph: 

"(vi)  'Terrorism  offense'  means  any 
offiense  involving  domestic  terrorism  (as 
defined  in  18  U.S.C.  2331(5)).  a  federal 
crime  of  terrorism  (as  defined  in  18 
U.S.C.  2332b(g)(5)).  or  international 
terrorism  (as  defined  in  18  U.S.C. 
2331(1)).". 

Section  2M5.1  is  amended  in  the  title 
by  adding  at  the  end  ";  Financial 
Transactions  with  Coiuitries  Supporting 
International  Terrorism". 

Section  2M5.1(a)(l)  is  amended  by 
inserting  "(A)"  after  "if  and  by 


Federal  Register/Vol.  67,  No.  12/Thursday,  January  17.  2002/Notices 


2465 


inserting  ".  or  (B)  the  offense  involved 
a  financial  transaction  with  a  country 
supporting  international  terrorism;" 
after  "evaded". 

The  Commentary  to  §  2M5.1 
captioned  "Statutory  Provisions"  is 
amended  by  inserting  "18  U.S.C. 
5332d;"  before  "50  U.S.C.  App.  sees. 
2401-2420". 

The  Commentary  to  §  2M5.1 
captioned  "Application  Notes"  is 
amended  by  adding  at  the  end  the 
following: 

"4.  For  purposes  of  subsection 
(a)(1)(B).  "a  country  supporting 
international  terrorism"  means  a 
country  designated  under  section  6(j)  of 
the  Export  Administration  Act  (50 
U.S.C.  App.  2405).". 

[Option  1  , 

The  Commentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  4  by  striking  the  period  at  the  end 
of  paragraph  (i)  and  inserting  a 
semicolon;  and  by  inserting  after 
paragraph  (i)  the  following: 

"(jjfailing  to  comply  with  a 
restraining  order  or  injunction  issued 
pursuant  to  21  U.S.C.  853(e)  or  with  an 
order  to  repatriate  property  issued 
pursuant  to  21  U.S.C.  853(p).".l 
[Option  2 

The  Conunentary  to  §  3C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  4  by  adding  at  the  end  the 
following  new  paragraph: 

"This  adjustment  may  also  apply  if 
the  defendant  failed  to  comply  with  a 
restraining  order  or  injunction  issued 
pursuant  to  21  U.S.C.  853(e)  or  with  an 
order  to  repatriate  property  issued 
pursuant  to  21  U.S.C.  853(p).".l 

Section  5D1 .2(a)  is  amended  by 
adding  at  the  end  the  following  new 
paragraph: 

"Notwithstanding  subdivisions  (1) 
through  (3).  the  length  of  the  term  of 
supervised  release  shall  be  [not  less 
than  three  yearsl[life]  for  any  offense 
listed  in  18  U.S.C.  2332b(g)(5)(B),  the 
commission  of  which  resulted  in,  or 
created  a  foreseeable  risk  of,  death  or 
serious  bodily  injury  to  another 

person.".  . 

Appendix  A  (Statutory  hadex)  is 
amended  by  inserting  after  the  line 
referenced  to  "18  U.S.C.  2332a  '  tHb 
following  new  line: 

"18  U.S.C.  2332d  2M5.1". 

Appendix  A  (Statutory  hidex)  is 
amended  by  inserting  after  the  line 
referenced  to  "50  U.S.C.  App.  §  2410" 
the  following  new  line: 

"Section  329  of  the  USA    2C1.1". 

Patriot  Act  of  2001, 

Pub.  L.  107-56.". 

Issues  for  Comment:  The  Commission 
requests  comment  regarding  how  the 
Commission  should  treat  an  offense 


under  18  U.S.C.  1036.  That  offense, 
added  by  section  2  of  the  Enhanced 
Federal  Security  Act  of  2000,  Pub.  L. 
106-547.  prohibits,  by  fraud  or  pretense, 
the  entering  or  attempting  to  enter  any 
real  property,  vessel,  or  aircraft  of  the 
United  States,  or  secure  area  of  an 
airport.  The  maximum  penalty  is  five 
years  imprisonment.  Should  such 
offenses  be  referenced  to  §  2B2.3 
(Trespass)?  If  so,  how  should  that 
guideline  be  amended  to  take  into 
account  the  seriousness  of  these 
offenses  (e.g..  should  the  enhancement 
at  §  2B2.3(b)(l)  be  amended  to  cover 
trespasses  occurring  with  respect  to  a 
vessel  or  aircraft  of  the  United  States,  a 
secure  area  of  an  airport,  and/or  a  secure 
area  of  a  mass  transportation  system)? 

The  Commission  also  requests 
comment  on  how  the  guidelines  might 
more  appropriately  treat  offenses  under 
18  U.S.C.  1001,  particularly  such 
offenses  that  are  committed  in 
connection  with  acts  of  terrorism. 
Currently,  offenses  under  18  U.S.C. 
1001  (making  false  statements)  are 
referenced  in  the  Statutory  Index  to 
§  2B1.1  (Theft,  Property  Destruction, 
and  Fraud),  and  a  cross  reference  at 
§  2B1. 1(c)(3)  calls  for  application  of 
another  Chapter  Two  guideline  if  the 
conduct  set  forth  in  the  count  of 
conviction  under  section  1001 
establishes  an  offense  specifically 
covered  by  that  other  Chapter  Two 
guideline. 

2.  Drugs 

Synopsis  of  Proposed  Amendment 

In  General 

The  Commission  has  begun  a  long 
term  assessment  of  the  guidelines 
pertaining  to  drug  offenses  and  is 
studying  how  it  might  amend  the 
guidelines  to  (A)  decrease  somewhat  the 
contribution  of  drug  quantity  on  penalty 
levels  for  drug  trafficking  offenses 
generally;  (B)  more  adequately  accoimt 
for  aggravating  and  mitigating  conduct 
that  may  be  unrelated  to  drug  quantity; 
(C)  address  various  circuit  conflicts  that 
pertain  to  the  drug  guidelines;  and  (D) 
improve  generally  the  overall  operation 
of  the  drug  guidelines. 

This  amendment  cycle,  the 
Commission  is  particularly  interested  in 
considering  amending  the  guidelines  as 
they  pertain  to  offenses  involving 
cocaine  base  ("crack  cocaine").  In 
deciding  how  best  to  address  various 
concerns  that  have  been  expressed 
regarding  the  penalties  for  crack  cocaine 
offenses,  the  Commission  is  considering 
adding  a  number  of  enhancements  to 
the  primary  drug  trafficking  guideline, 
§  2D1.1,  to  account  more  adequately  for 
aggravating  conduct  sometimes 


associated  not  only  with  crack  cocaine 
offenses,  but  also  with  drug  trafficking 
offenses  generally.  The  Commission  is 
paying  particular  attention  to  the 
considerations  stated  in  Pub.  L.  104-38, 
the  legislation  enacted  in  1995 
disapproving  the  prior  Commission's 
amendment  which,  among  other  things, 
would  have  equalized  the  penalties 
based  on  drug  quantity  for  crack  cocaine 
and  powder  cocaine.  The  proposed 
amendment  contains  a  number  of 
enhancements  that  directly  address 
many  of  those  considerations,  especially 
those  that  focus  on  violence,  and  apply 
across  drug  type. 

As  part  of  its  assessment,  and  in  ught 
of  the  proposed  enhancements  which,  if 
adopted,  would  apply  across  drug  type, 
the  Commission  also  is  exploring  how  it 
might  amend  the  guidelines  to  decrease 
penalties  in  appropriate  cases  in  which 
the  current  penalty  structure  may 
overstate  the  culpability  of  the 
defendant.  Accordingly,  the 
Commission  is  studying  a  number  of 
options,  including  a  maximum  base 
offense  level  for  offenders  who  qualify 
for  a  mitigating  role  adjustment  and  a 
two  level  reduction  for  offenders  who 
meet  the  "safety  valve"  criteria  set  forth 
.    in  §  5C1 .2  and  have  no  prior 
convictions. 


Base  Offense  Level 
Mitigating  Role  Adjustment 

The  proposed  amendment  provides  a 
maximum  base  offense  level  of  [24-32] 
if  the  defendant  qualifies  for  an 
adjustment  under  §  3B1.2  (Mitigating 
Role).  This  base  offense  level  cap  is 
designed  to  limit  somewhat  the 
exposure  of  low  level  drug  offenders  to 
increased  penalties  based  on  drug 
quantity  alone.  The  impact  of  the 
proposed  base  offense  level  cap  will 
vary  depending  on  the  level  at  which 
the  cap  is  set.  If  level  32  is  adopted  as 
the  maximum  base  offense  level  for 
these  defendants,  805  cases  wopld  be 
affected,  and  their  average  sentence 
would  decrease  from  82  months  to  60 
months.  If  the  Commission  adopted 
level  26,  2,062  cases  would  be  affected, 
and  their  average  sentence  would 
decrease  from  60  months  to  37  months. 
Two  issues  for  comment  pertaining  to 
mitigating  role  follow  the  proposed 
amendment.  The  first  issue  invites 
comment  regarding  whether  application 
of  the  maximum  base  offense  level 
should  be  limited  in  some  manner,  for 
example  to  defendants  who  receive  a 
minimal  role  adjustment  under  §  3B1.2 
or  who  do  not  receive  enhancements  for 
aggravating  conduct  such  as  weapon 
involvement  or  bodily  injury.  The 
second  issue  invites  comment  regarding 
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whether  the  Commission  also  should 
address  three  circuit  conflicts  that 
remain  pertaining  to  mitigating  role,  and 
if  so,  how  should  those  conflicts  be 
resolved.  The  issue  then  requests 
comment  regarding  whether  the 
Commission  should  provide  guidance 
on  whether  particular  drug  offenders 
who  perform  certain  drug  trafficking 
functions  (e.g.,  courier  or  mule)  should 
or  should  not  receive  a  mitigating  role 
adjustment. 

Enhancements 

Violence 

I 

The  proposed  amendment  also 
contains  a  number  of  enhancements. 
First,  the  proposed  amendment  contains 
a  niunber  of  modifications  to  §  2D1.1  to 
more  adequately  accoimt  for  violence 
sometimes  associated  with  drug 
trafficking  offenses.  Subsection  (b)(1) 
curssntly  provides  a  two  level 
enhancement  for  offenses  involving 
possession  of  a  dangerous  weapon,  but 
it  does  not  differentiate  penalties  to 
account  for  the  defendant's  weapon  use. 
the  seriousness  of  the  weapon  use,  or 
the  type  and  number  of  firearms 
involved. 

Acc(Nrdingly,  the  proposed 
amendment  modifies  subsection  (b)(1) 
to  provide  a  giaduated  enhancement  of 
[2]  to  [6]  levels  for  weapon  involvement 
to  accoimt  more  adequately  for  these 
factors.  Si>ecifically,  proposed 
subsection  (b)(1)(A)  provides  a  [6]  level 
enhancement  if  the  defendant 
discharged  a  firearm.  Proposed 
subsection  (b)(1)(B)  provides  a  [4]  level 
enhancement  if  the  defendant  (i) 
brandished  or  otherwise  iised  a 
dangerous  weapon  (including  a  firearm); 
or  (ii)  possessed  a  firearm  described  in 
18  U.S.C.  921(a)(30)  or  26  U.S.C. 
5845(a).  Proposed  subsection  (b)(1)(C) 
provides  (i)  a  [2]  level  enhancement  if 
a  dangerous  weapon  (including  a 
firearm)  was  possessed;  or  (ii)  a  (4)  level 
enhancement  if  eight  or  more  firearms 
were  possessed.  An  option  for  an 
upward  departure  provision  if  the 
numb«  of  firearms  involved  in  the 
offense  substantially  exceeded  eight 
firearms  is  provided  in  proposed 
Application  Note  3. 

The  enhanced  penalties  provided  by 
this  part  of  the  amendment  are  likely  to 
apply  in  a  minority  of  cases,  hi  fiscal 
year  2000,  21.3  percent  of  crack  cocaine 
cases  received  either  the  enhancement 
for  possession  of  a  dangerous  weapon  in 
§  2D1. 1(b)(1)  or  a  penalty  for  a  violation 
of  18  U.S.C.  924(c).  18.7  percent  of 
methamphetamine  cases.  10.6  percent  of 
powder  cocaine  cases,  6.6  percent  of 
heroin  cases,  and  5.9  percent  of 
marijuana  cases.  The  proposed 


heightened  penalties  in  subsection  (b)(1) 
would  apply  in  a  subset  of  those  cases. 

Proposed  subsection  (b)(2]  provides  a 
graduated  enhancement  of  [2]  to  [8] 
levels  for  [death]  or  bodily  injiuy, 
depending  on  the  degree  of  injury.  The 
enhancement  does  not  apply  to  injury 
resulting  from  the  use  of  tiie  controlled 
substance  because  subsection  (a)  already 
provides  heightened  base  offense  levels 
that  account  for  death  or  serious  bodily 
injiuy  resulting  from  such  use.  Proposed 
subsection  (b)(2)  provides  an  option  for 
an  eight  level  enhancement  for  death. 
The  option  is  provided  because  the 
cross  reference  to  §  2A1.1  (First  Degree 
Murder)  provided  by  subsection  (d) 
does  not  apply  if  a  victim  was  killed 
under  circumstances  that  Would  not 
constitute  murder  under  18  U.S.C.  1111 
(e.g..  manslaughter).  Proposed 
subsection  (b)(2)  also  provides  a 
bracketed  option  that  limits  the 
cumulative  adjustments  bom 
subsections  {b)(l)  and  (b)(2)  to  [10][12] 
levels  because  weapon  use  and  bodily 
injury  are  so  interrelated. 

Two  issues  for  comment  follow  the 
proposed  amendment  pertaining  to 
these  proposed  enhancements.  The  first 
issue  invites  comment  regarding 
whether  subsections  (b)(1)  and  (b)(2) 
also  should  provide  minimum  offense 
levels,  particularly  in  light  of  the 
minimum  offense  level  currently 
provided  in  subsection  (b)(5)  for 
methamphetamine  and  amphetamine 
manufacturing  offenses  that  create  a 
substantial  risk  of  harm  to  human  life. 
The  second  issue  invites  comment 
regarding  whether  the  Commission  also 
should  provide  an  enhancement  that 
would  apply  if  the  offense  involved  an 
express  or  implied  threat  of  death  or 
bodily  injury,  and  if  so.  what  would  be 
an  appropriate  increase  and  should  the 
enhancement  be  applied  cumulatively 
to  the  proposed  enhancements  in 
subsections  (b)(1)  and  (b)(2). 

Protected  Locations.  Underage  or 
Pregnant  Individuals 

The  primary  drug  trafficking 
guideline.  §  2D1.1.  currently  does  not 
provide  an  enhancement  for  drug 
distribution  near  protected  locations  or 
distribution  involving  underage  or 
pregnant  individuals.  Section  §  3B1.4 
(Using  a  Minor  to  Commit  a  Crime) 
provides  a  two  level  enhancement  if  the 
defendant  used  or  attempted  to  use  a 
person  less  than  eighteen  years  of  age  to 
ccHnmit  the  offense.  Enhanced  penalties 
also  are  provided  in  §  2D1.2  (Drug 
Offenses  Occurring  Near  Protected 
Locations  or  Involving  Underage  or 
Pregnant  Individuals),  but  a  conviction 
for  a  statutory  violation  of  drug 
trafficking  in  a  protected  location  (21 


U.S.C.  860)  or  to  underage  or  pregnant 
individuals  (21  U.S.C.  859  and  861)  is 
necessary  in  order  for  §  2D1.2  to  be 
applied. 

The  proposed  amendment 
consolidates  §  2D1.2  (Drug  Offenses 
Occurring  Near  Protected  Locations  or 
Involving  Underage  or  Pregnant 
Individuals;  Attempt  or  Conspiracy) 
into  §  2D1.1,  and  makes  conforming 
changes  to  the  Statutory  Index  for 
offenses  currently  referenced  to  §  2D1.2 
(21  U.S.C.  849.  859.  860,  861,  and  963). 
Proposed  subsection  (b)(3)  provides  a 
two  level  enhancement  if  the  defendant 
(A)  was  convicted  of  an  offense  under 
21  U.S.C.  849[.  859)  860[,  or  861];  (B) 
distributed  to  a  pregnant  individual 
Tknowing,  or  having  a  reasonable  cause 
to  believe,  that  the  individual  was 
pregnant  at  that  time];  (C)  distributed  to 
a  minor  individual  [knowing,  or  having 
a  reasonable  cause  to  believe,  that  the 
individual  was  a  minor  at  that  time);  or 
(D)  used  a  minor  individual  to  commit 
the  offense  or  to  assist  in  avoiding 
detection  or  apprehension  for  the 
offense.  The  requirement  that  the 
defendant  be  convicted  of  a  statutory 
violation  of  drug  trafficking  in  a 
protected  location  is  retained  because 
otherwise  the  enhancement  could  apply 
in  an  overly  broad  manner,  particularly 
for  trafficking  offenses  occurring  in 
dense  urban  areas. 

A  minimum  offense  level  of  [26]  is 
provided  if  subdivision  (C)  or  (D) 
applies.  This  minimum  offense  level  is 
required  by  the  directive  to  the 
Commission  contained  in  section  6454 
of  the  Anti-Drug  Abuse  Act  of  1988.  An 
issue  for  comment  follows  the  proposed 
amendment  that  invites  comment 
regarding  whether  the  minimum  offense 
level  should  be  extended  to  apply  to  any 
of  the  other  subdivisions  of  proposed 
subsection  (b)(3). 

The  impact  of  this  enhancement 
should  be  limited  but  it  will  allow 
increased  sentences  in  appropriate 
cases.  Compared  to  the  22,639 
defendants  sentenced  imder  §  2D1.1  in 
fiscal  year  2000,  only  196  were 
conWcted  under  any  of  the  statutes 
referenced  to  §  2D1.2.  The  majority  of 
those  cases  (89.3%)  were  for  violations 
of  21  IftS.a  860  for  trafficking  m  a 
protected  location.  There  likely  would 
be  no  net  penalty  increase  firom  this  part 
of  the  proposed  amendment  because  the 
proposed  amendment  still  would 
require  a  conviction  under  that  statute.' 
Also,  in  fiscal  year  2000,  only  131 
defendants  received  the  adjustment  in 
§  3B1.4  (Use  of  a  Minor)  and,  iat  those 
cases,  no  net  increase  results  bom  this 
part  of  the  proposed  amendment 
because  proposed  Application  Note  22 
expressly  provides  that  if  proposed 
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subsection  (b)(3)(D)  applies,  §  3B1.4 
does  not  apply.  This  proposed 
application  note  corresponds  to 
AppUcation  Note  2  in  §  3B1.4,  which 
instructs  that  if  the  Chapter  Two  offense 
guideline  incorporates  use  of  a  minor  to 
commit  a  crime,  §  3B1.4  should  not  be 
applied. 

Prior  Criminal  Conduct 

Proposed  subsection  (b)(8)  provides  a 
[2][4]  level  increase  if  the  defendant 
committed  any  part  of  the  instant 
offense  after  sustaining  one  felony 
conviction  of  [either  a  crime  of  violence 
or]  a  controlled  substance  offense. 
Chapter  Four  operates  generally  to 
provide  increased  punishment  for  past 
criminal  conduct  and  includes  a 
number  of  particular  provisions  often 
applicable  in  drug  trafficking  cases, 
such  ais  the  career  offender  provision. 
The  proposed  enhancement,  however, 
may  more  adequately  account  for 
certain  prior  criminal  conduct, 
particularly  drug  trafficking  offenses. 
Proposed  subsection  (b)(8)  also  presents 
an  option  that  extends  application  of  the 
enhancement  to  convictions  for  prior 
crimes  of  violence. 

Proposed  Application  Note  23  defines 
"controlled  substance  offense"  and 
"crime  of  violence"  as  those  terms  are 
defined  in  §4B1.2  (Definitions  of  Terms 
Used  in  Section  4B1.1)  and  defines 
"felony  conviction"  as  a  prior  adult 
federal  or  state  conviction  for  an  offense 
punishable  by  death  or  imprisonment 
for  a  term  exceeding  one  year,  regardless 
of  whether  such  offense  is  specifically 
designated  as  a  felony  and  regardless  of 
the  actual  sentence  imposed.  (The 
definitions  also  are  consistent  with  the 
approach  taken  in  §  2K2.1.)  Proposed 
Application  Note  23  also  presents  an 
option  that  limits  appUcation  of 
proposed  subsection  {b)(8)  to  felony 
convictions  that  receive  criminal  history 
points  under  §  4Al.l(a).  (b),  or  (c). 
Additionally,  proposed  Application 
Note  23  expressly  provides  that  prior 
felony  convictions  that  trigger 
application  of  proposed  subsection 
(b)(8)  also  are  counted  for  purposes  of 
determining  criminal  history  points 
pursuant  to  Chapter  Four,  Part  A 
(Criminal  History). 

An  issue  for  comment  follows  the 
proposed  amendment  that  invites 
comment  regarding  whether  a  minimum 
■'  offense  level  should  be  provided  in 
proposed  subsection  (b)(8),  similar  to 
the  piiniTniim  offense  level  provided  in 
§2K2.1(a)(4). 

Reduction  for  No  Prior  Convictions 

The  proposed  amendment  provides, 
in  proposed  subsection  (b)(9)(B).  an 
additional  reduction  of  two  levels  for 


defendants  who  previously  have  not 
been  convicted  of  any  offense  and  who 
currenUy  qualify  for  a  two  level 
reduction  for  meeting  the  criteria  set 
forth  in  subdivisions  (1)  through  (5)  of 
§  5Cl.2(a).  This  additional  reduction  is 
available  only  to  defendants  who  meet 
that  criteria  and  who  previously  have 
not  been  convicted  of  any  offense.  For 
purposes  of  applying  the  reduction, 
"convicted"  means  that  the  guilt  of  the 
defendant  has  been  established,  whether 
by  guilty  plea,  trial,  or  plea  of  nolo 
contendere,  without  regard  to  the 
applicable  time  periods  set  forth  in 
§4Al.2(e).  [The  definition  also  includes 
juvenile  adjudications.]  Although  tribal, 
foreign,  and  military  convictions  are 
excluded  for  criminal  history  purposes 
under  Chapter  Four,  such  convictions 
are  considered  "convictions"  for 
purposes  of  applying  the  proposed 
reduction,  and  any  such  conviction 
would  disqualify  the  defendant  from 
receiving  the  additional  two  level 
reduction.  Expunged  convictions  and 
convictions  for  certain  petty  offenses  set 
forth  in  §  4A1. 2(c)(2)  are  specifically 
excluded  from  the  definition.  By 
permitting  the  court  to  consider  tribal, 
foreign,  and  military  convictions,  as 
well  as  permitting  the  court  to  consider 
convictions  outside  of  the  applicable 
time  periods  from  Chapter  Four,  the 
proposed  amendment  differentiates 
penalties  for  defendants  with  zero  or 
one  criminal  history  point  and 
defendants  who  do  not  have  any  prior 
convictions. 

This  portion  of  the  proposed 
amendment  also  clarifies  the 
application  of  the  current  two  level 
reduction  in  §  2D1. 1(b)(6)  (redesignated 
as  subsection  (b)(9)  by  this  proposed 
amendment)  by  stating  more  clearly  that 
the  reduction  applies  regardless  of 
whether  the  defendant  was  subject  to  a 
mandatory  minimum  term  of 
imprisonment.  Additionally,  the 
proposed  amendment  makes  clear  that 
§  5Cl.2(b),  which  provides  a  minimum 
offense  level  of  17  for  certain 
defendants,  is  not  pertinent  tothe 
application  of  the  current  two  level 
reduction. 

Maintaining  Drug-Involved  Premises 
and  Ecstasy  Offenses 

Concerns  have  been  raised  that 
§  2D1.8  (Renting  or  Managing  a  Drug 
Establishment;  Attempt  or  Conspiracy) 
does  not  adequately  punish  certain 
defendants  convicted  imder  21  U.S.C. 
856  (Establishment  of  manufactiiring 
operations).  That  statute  originally  was 
enacted  to  target  so-called  "crack 
houses"  and  more  recently  has  been 
applied  to  defendants  who  promote 


drug  use  at  commercial  dance  parties 
frequentiy  called  "raves." 

Currently.  §  2D1.8  provides  two 
alternative  base  offense  level 
computations.  For  defendants  who 
participate  in  the  underlying  controlled 
substance  offense,  the  offense  level  from 
§  2D1.1  applies  pursuant  to 
§  2Dl.8(aKl).  For  defendants  who  had 
no  participation  in  the  underlying 
controlled  substance  offense  other  than 
allowing  use  of  the  premises,  subsection 
(a)(2)  provides  a  four  level  reduction 
from  the  offense  level  from  §  2D1.1  and 
a  maximum  offense  level  of  16.  Because 
many  club  owners  and  rave  promoters 
who  do  not  participate  in  the 
underlying  offense  nonetheless 
facilitate,  promote  and  profit,  at  least 
indirectiy,  fitjm  the  use  of  illegal  drugs 
(primarily  3.4- 

methylenedioxymethamphetamine, 
more  commonly  known  as  MDMA  or 
ecstasy),  the  maximum  offense  level  of 
16  may  not  adequately  account  for  the 
seriousness  of  these  offenses. 

The  proposed  amendment  addresses 
this  concern  by  consolidating  §  2D1.8 
into  §  2D1.1  and  making  a  conforming 
change  to  the  Statutory  Index.  The 
proposed  consolidation  will  have  no 
impact  on  the  offense  level  for  cases  in 
which  §  2D1 .8(a)(l )  previously  applied. 
Proposed  Application  Note  24 
effectively  retains  the  four  level 
reduction  currenUy  provided  in 
§  2D1. 8(a)(2)  by  providing  that  a 
minimal  role  adjustment  under  §  3B1.2 
shall  apply  if  the  defendant  (a)  was 
convicted  under  21  U.S.C.  856;  and  (b) 
had  no  participation  in  the  underlying 
controlled  substance  offense  other  than 
allowing  use  of  the  premises. 

The  maximum  offense  level  for  those 
defendants  for  which  §  2D1. 8(a)(2) 
applied,  however,  will  be  increased 
because  the  level  16  base  offense  level 
cap  ciurently  provided  in  §  2D1. 8(a)(2) 
effectively  will  be  increased  to  [24-32], 
the  proposed  maximum  base  offense 
level  for  defendants  who  qualify  for  a 
mitigating  role  adjustment.  In  addition, 
under  the  proposed  consolidation,  the 
enhancements  contained  in  §  2D1.1  can 
apply  to  those  defendants.  Although  the 
overall  impact  of  the  proposed 
consolidation  on  drug  trafficking 
sentences  will  be  minimal  (only  69 
defendants  were  sentenced  under 
§  2D1.8  in  fiscal  year  2000),  95.6  percent 
of  defendants  sentenced  under  §  2D1 .8 
received  a  base  offense  level  of  16  and 
likely  will  be  affected  by  the  proposed 
consolidation. 

The  proposed  amendment  also 
amends  the  Typical  Weight  Per  Unit 
(Dose,  Pill,  or  Capsule)  Table  in 
Application  Note  11  of  §  2D1.1  to  more 
accurately  reflect  the  type  and  quantity 
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of  ecstasy  typically  trafficked  and 
consumed.  Specifically,  the  proposed 
amendment  adds  a  reference  in  the 
Typical  Weight  Per  Unit  Table  for 
MDMA  and  sets  the  typical  weight  at 
250  milligrams  per  pill.  Ecstasy  usually 
is  trafficked  and  used  as  MDMA,  not 
MDA,  the  drug  ciurently  listed  in  the 
table.  In  addition,  the  proposed 
amendment  revises  upward  the  typical 
weight  for  MDA  from  100  milligrams  to 
250  milligrams  and  deletes  the  asterisk 
that  previously  indicated  that  the 
weight  per  unit  shown  is  the  weight  of 
the  actual  controlled  substance,  and  not 
the  weight  of  the  mixture  or  substance 
containing  the  controlled  substance. 
The  absence  of  MDMA  from  the  table 
and  the  use  of  an  estimate  of  the  actual 
weight  of  the  controlled  substance 
(MDA)  rather  than  an  estimate  of  the 
weight  of  the  mixtine  or  substance 
containing  the  controlled  substance  may 
create  an  incentive  to  improperly  apply 
the  MDA  estimate  in  cases  in  which  the 
drug  involved  is  MDMA,  resulting  in 
imderpunishment  in  some  cases,  and 
generally  resulting  in  imwarranted 
disparity.  , 

Simple  Possession  of  Crack  Cocaine 

Defendants  convicted  of  possession  of 
five  or  more  grams  of  a  mixture  or 
substance  containing  cocaine  base 
receive  a  mandatory  minimum  sentence 
of  five  years  under  21  U.S.C.  844(a).  The 
mandatory  minimum  for  simple 
possession  is  unique  to  crack  cocaine. 
The  guidelines  incorporate  the 
mandatory  minimum  in  §  2D2.1 
(Unlawful  Possession;  Attempt  or 
Conspiracy)  by  providing  a  cross 
reference  at  subsection  (b)(1)  to  §  2D1.1 
if  the  defendant  is  convicted  of 
possession  of  more  than  five  grams  of 
crack.  The  proposed  amendment  deletes 
the  cross  reference  to  the  drug 
trafficking  guideline,  but  retains  the 
heightened  base  offense  level  of  8. 

Tne  cross  reference  to  the  drug 
trafficking  guideline  is  deleted  to  more 
adequately  differentiate  between  the 
seriousness  of  an  offense  involving  the 
distribution  of  crack  cocaine  and  an 
offense  merely  involving  simple 
possession  of  crack  cocaine,  with  no 
intent  to  distribute.  The  impact  of  the 
proposed  deletion  of  the  cross  reference 
will  have  minimal  impact  on  drug 
penalties  overall  because  a  total  of  only 
67  defendants  have  been  cross 
referenced  from  §  2D2.1  to  §  2D1.1  in 
the  past  three  fiscal  years. 

Proposed  Amendment 

Section  2D1.1  is  amended  in  the  title 
by  inserting  "Drug  Offenses  Occurring 
Near  Protected  Locations  or  Involving 
Underage  or  Pregnant  Individuals; 


Renting  or  Managing  a  Drug 
Establishment;"  after  "Offenses);". 

Subsection  2D1. 1(a)(3)  is  amended  by 
striking  "below"  and  inserting  ",  except 
that  if  the  defendant  qualifies  for  an 
adjustment  under  §  3B1.2  (Mitigating 
Role),  the  base  offense  level  under  this 
subsection  shall  not  racceed  level  [24- 
32]". 

Subsection  2D1. 1(b)(1)  is  amended  to 
read  as  follows: 

"(1)  (Apply  the  greatest): 

(A)  If  the  defendant  discharged  a 
firearm,  increase  by  [6]  levels. 

(B)  If  the  defendant  (i)  brandished  or 
otherwise  used  a  dangerous  weapon 
(including  a  firearm);  or  (ii)  possessed  a 
firearm  described  in  18  U.S.C. 
921(a)(30)  or  26  U.S.C.  §  5845(a), 
increase  by  [4]  levels. 

(C)  If  (i)  a  dangerous  weapon 
(including  a  firearm)  was  possessed, 
increase  by  [2]  levels;  or  (ii)  eight  or ' 
more  firearms  were  possessed,  increase 
by  [4]  levels.". 

Subsection  2Dl. 1(b)(5)  is  amended  by 
striking  "greater"  and  inserting 
"greatest". 

Subsection  2Dl.lCb)  is  amended  by  -  , 
redesignating  subdivision  (6)  as 
subdivision  (9);  by  redesignating 
subdivisions  (2)  through  (5)  as 
subdivisions  (4)  through  (7), 
respectively;  by  inserting  the  following 
after  subsection  (b)(1): 

"(2)  ff  the  offense  involved  [death  or] 
bodily  injury  other  than  [death  or] 
bodily  injiuy  that  resulted  from  the  use 
of  the  controlled  substance,  increase  the 
offense  level  according  to  the 
seriousness  of  the  injury: 


Degree  of  injury 

Increase  in  level 

(A)  Bodily  Injury  

(B)  Serious  Bodily  In- 
jury. 

(C)  Permanent  or 
Life-Threatening 
Bodily  Injury. 

[(D)  Deatfi  

add  [2]  levels, 
add  [4]  levels. 

add  [6]  levels, 
add  [8]  levels.]. 

[The  cumulative  adjustments  from  sub- 
sections (b)(1)  and  (b)(2)  stiall  not  exceed 
[10][12]  levels.] 

(3)  U  the  defendant  (A)  was  convicted 
of  an  offense  under  21  U.S.C.  849,  [859,] 
860  [,  or  861];  (B)  distributed  a 
controlled  substance  to  a  pregnant 
individual  [knowing,  or  having  a 
reasonable  cause  to  believe,  that  the 
individual  was  pregnant  at  that  time]; 

(C)  distributed  a  controlled  substance  to 
a  minor  individual  [knowing,  or  having 
a  reasonable  cause  to  believe,  that  the 
individual  was  a  minor  at  that  time];  or 

(D)  used  a  minor  individual  to  commit 
the  offense  or  to  assist  in  avoiding 
detection  or  apprehension  for  the 
offense,  increase  by  [2]  levels.  If 


subdivision  (C)  or  (D)  applies  and  the 
offense  level  is  less  than  [26],  increase 
to  level  [26]."; 

and  by  inserting  after  redesignated 
subdivision  (7)  (formerly  subdivision 
(5))  the  following: 

"(8)  If  the  defendant  committed  any 
part  of  the  instant  offense  after 
sustaining  one  felony  conviction  of 
[either  a  crime  of  violence  or]  a 
controlled  substance  offense,  increase 
by  [2][4]  levels.". 

Subsection  2Dl.  1(b)(9)  (formally 
subdivision  (6))  is  amended  by  inserting 
"(A)"  before  "ff  the"  and  by  adding  at 
the  end  the  following: 

"(B)  If  (i)  subsection  (A)  applies;  and 
(ii)  the  defendant  previously  has  not 
been  convicted  of  any  offense,  decrease 
by  2  levels.". 

The  Commentary  to  §  2D1.1  captioned 
"Statutory  Provisions"  is  amended  by 
inserting  "849,  856,  859,  860,  861," 
before  "960(a)". 

The  Commentary  to  §  2D1.1  captioned 
"Application Notes"  is amendedby 
striking  Note  3  in  its  entirety  and 
inserting  the  following: 

"3.  Application  of  Subsection  (b)(1). — 

(A)  Definitions. — For  purposes  of  this 
subsection: 

'Brandished',  'dangerous  weapon', 
'firearm',  and  'othervidse  used'  have  the 
meaning  given  those  terms  in 
Application  Note  1  of  the  Commentary 
to  §  iBl.l  (Application  Instructions). 

'A  firearm  described  in  18  U.S.C. 
921(a)(30)'  does  not  include  a  weapon 
described  in  18  U.S.C.  922(v)(3). 

(B)  Possession  of  Dangerous  Weapon 
or  Firearm. — Subsections  (b)(l)(B)(ii) 
and  (b)(1)(C)  apply  if  a  dangerous 
weapon  or  firearm  was  present,  imless 
it  is  clearly  improbable  that  the 
dangerous  weapon  or  firearm  was 
connected  with  the  offense.  For 
example,  the  enhancement  would  not 
apply  if  the  defendant,  arrested  at  his 
residence,  had  an  unloaded  hunting 
rifle  in  the  closet. 

[(C)  Upward  Departing  Based  on 
Number  of  Firearms. — ff  the  number  of 
firearms  involved  in  the  offense 
substantially  exceeded  eight  firearms, 
an  upward  departure  may  be 
warranted.]". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in  the 
second  paragraph  of  Note  8  by  striking 
"(b)(2)(B)"  and  inserting  "(b)(4)(B)". 

llie  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  11  in  the  table  captioned  "Typical 
Weight  Per  Unit  (Dose,  Pill,  or  Capsule) 
Table"  in  the  line  referenced  to  "MDA" 
by  striking  the  asterisk  after  "MDA"; 
and  by  striking  "100  mg"  and  inserting 
"250  mg". 
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The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  11  in  the  table  captioned  "Typical 
Weight  Per  Unit  (Dose,  Pill,  or  Capsule) 
Table"  by  inserting  after  the  line 
referenced  to  "MDA"  the  following: 

"MDMA    250  mg". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  19  by  striking  "(b)(5)(A)"  both 
places  it  appears  and  inserting 
"(b)(7)(A)".  . 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  in 
Note  20  by  striking  "(b)(5)(B)"  and 
inserting  "(b)(7)(B)";  and  by  striking 
"subsection  (b)(5)(C)"  and  inserting 
"subsection  (b)(7)(C)". 

The  Commentary  to  §  2D1.1  captioned 
"Application  Notes"  is  amended  by 
adding  at  the  end  the  following: 

"21.  Subsection  (b)(2) 
Definitions.  "For  purposes  of  subsection 
(b)(2),  "bodily  injury",  "permanent  or 
life-threatening  bodily  injury",  and 
"serious  bodily  injury"  have  the 
meaning  given  those  terms  in 
Application  Note  1  of  §  IB  1 . 1 
(Application  Instructions). 

22.  Non-applicability  of  §  3B1.4.— If 
subsection  (b)(3)(D)  applies,  do  not 
apply  §  3B1.4  (Using  a  Minor  to  Commit 
a  Crime). 

23.  Application  of  Subsection  (b)(8).— 
(A)  Definitions. — For  purposes  of  this 

subsection: 

'Controlled  substance  offense'  has  the 
meaning  given  that  term  in  §  4Bl.2(b) 
and  AppUcation  Note  1  of  the 
Commentary  to  §4B1.2  (Definitions  of 
Terms  Used  in  Section  4B1.1). 

['Crime  of  violence'  has  the  meaning 
given  that  term  in  §  4Bl.2(a)  and 
Application  Note  1  of  the  Commentary 
to§4Bl.2.1 

'Felony  conviction'  means  a  prior 
adult  federal  or  state  conviction  for  an 
offense  punishable  by  death  or 
imprisonment  for  a  term  exceeding  one 
yea^,  regardless  of  whether  such  offense 
is  specifically  designated  as  a  felony 
and  regardless  of  the  actual  sentence 
•  imposed.  A  conviction  for  an  offense 
committed  at  age  eighteen  years  or  older 
is  an  adult  conviction.  A  conviction  for 
an  offense  committed  prior  to  age 
eighteen  years  is  an  adidt  conviction  if 
it  is  classified  as  an  adult  conviction 
under  the  laws  of  the  jurisdiction  in 
which  the  defendant  was  convicted 
(e.g.,  a  federal  conviction  for  an  offense 
committed  prior  to  the  defendant's 
eighteenth  birthday  is  an  adult 
conviction  if  the  defendant  was 
expressly  proceeded  against  as  an 
adult). 

(B)  [Qualifying  Prior  Felony 
Conviction  and]  Computation  of 
Criminal  History  Points. — [For  purposes 


of  applying  subsection  (b)(8),  use  only  a 
prior  felony  conviction  that  receives 
criminal  history  points  under 
§4Al.l(a),  (b),  or  (c).]  A  prior  felony 
conviction  that  results  in  application  of 
subsection  (b)(8)  also  is  counted  for 
purposes  of  determining  criminal 
history  points  under  Chapter  4,  Part  A 
(Criminal  History). 

24.  Application  of  §  3B1.2  for 
Defendant  Convicted  Under  21  U.S.C. 
856.— If  the  defendant  (A)  was 
convicted  under  21  U.S.C.  856;  and  (B) 
had  no  participation  in  the  imderlying 
controlled  substance  offense  other  than 
allowing  use  of  the  premises,  an 
adjustment  under  §  3Bl.2(a)  for  minimal 
role  in  the  offense  shall  apply. 

25.  Application  of  Subsection  (b)(9).— 

(A)  In  General.— Subsection  (b)(9)(A) 
applies  regardless  of  whether  the 
defendant  was  convicted  of  an  offense 
that  subjects  the  defendant  to  a 
mandatory  minimum  term  of 
imprisomnent.  Section  §5Cl.2(b), 
which  provides  a  minimum  offense 
level  of  level  17,  is  not  pertinent  to  the 
application  of  subsection  (b)(9)(A>. 

(B)  Subsection  (b)(9)(B).— For 
purposes  of  this  subdivision, 
'convicted' — 

(i)  means  that  the  guilt  of  the 
defendant  has  been  established,  whether 
by  guilty  plea,  trial,  or  plea  of  nolo 
contendere,  without  regard  to  the 
applicable  time  periods  set  forth  in 
§4Al.2(e); 

[(ii)includes  a  juvenile  adjudication 
other  than  an  adjudication  for  a  juvenile 
status  offense  or  truancy;]  and 

(iii)does  not  include  an  expunged 
conviction  or  a  conviction  for  any 
offense  set  forth  in  S4A1. 2(c)(2).". 

The  Commentary  to  §  2D1.1  captioned 
"Background"  is  amended  in  the  fifth 
paragraph  by  striking  "Specific  Offense 
Characteristic  (b)(2)"  and  inserting 
"Subsection  (b)(4)". 

The  Commentary  to  §  2D  1.1  captioned 
"Backgroimd"  is  amended  in  the  ninth 
paragraph  by  striking  "(b)(5)(A)"  and 
inserting  "(b)(7)(A)". 

The  Commentary  captioned 
"Background"  is  amended  in  the  tenth 
paragraph  by  striking  "(b)(5)(B)"  and 
inserting  "(b)(7)(B)". 

The  Commentary  to  §  2D1.1  captioned 
"Background"  is  amended  by  inserting 
after  the  fourth  paragraph  the  following: 

"The  itiinimnni  offense  level 
applicable  to  subsection  (b)(3)(C)  and 
(D)  implements  the  direction  to  the 
Commission  in  Section  6454  of  the 
Anti-Drug  Abuse  Act  of  1988.". 

Chapter  Two,  Part  D,  is  amended  by 
striking  §  2D1.2  and  its  accompanying 
commentary  in  its  entirety. 


Chapter  Two,  Part  D,  is  amended  by 
Sbiking  §  2D1.8  and  its  accompanying 
commentary  in  its  entirety. 

Section  2D2.1  is  amended  by  striking 
subsection  (b)(1)  in  its  entirety  and  by 
redesignating  subsection  (b)(2)  as 
subsection  (b)(1). 

The  Conunentary  to  §  2D2.1  captioned 
"Background"  is  amended  by  striking 
the  second  paragraph  in  its  entirety. 

Appendix  A  (Statutory  Index)  is 
amended  by  striking  the  following: 
"21  U.S.C.  845     2D1.2 
21  U.S.C.  845a    2D1.2 
21  U.S.C.  845b    2D1.2". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  "21 
use.  846"  by  striking  "2D1.2,";  and  by 
striking  "2D1.8,". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  "21 
U.S.C.  849"  by  striking  "2D1.2"  and 
inserting  "2D1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  "21 
U.S.C.  856"  by  striking  "2D1.8";  and 
inserting  "2D1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  "21 
U.S.C.  859"  by  striking  "2D1.2"  and 
inserting  "2D1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  "21 
U.S.C.  860"  by  striking  "2D1.2"  and 
inserting  "2D1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  "21 
U.S.C.  861"  by  striking  "2D1.2"  and 
inserting  "2D1.1". 

Appendix  A  (Statutory  Index)  is 
amended  in  the  line  referenced  to  "21 
U.S.C.  963"  by  striking  "2D1.2,";  and  by 
striking  "2D1.8,". 


Issues  for  Comment 

(1)  The  Commission  requests 
comment  concerning  the  sentencing  of 
defendants  convicted  of  cocaine  base 
("crack  cocaine")  offenses  under  the 
sentencing  guidelines.  Currently,  five 
grams  of  crack  cocaine  triggers  a  five 
year  mandatory  minimum  sentence  and 
is  assigned  a  base  offense  level  of  26 
tmder  the  guidelines,  and  50  grams  of 
crack  cocaine  triggers  a  ten  year 
mandatory  minimum  sentence  and  is 
assigned  a  base  offense  level  of  32.  This 
penalty  structure  has  raised  several 
concerns.  First,  concern  has  been 
expressed  that  the  penalty  structure 
does  not  adequately  differentiate 
between  crack  cocaine  offenders  who 
engage  in  aggravating  conduct  and  those 
crack  cocaine  offienders  who  do  not. 
This  lack  of  differentiation  is  caused  by 
the  fact  that,  for  crack  cocaine  offenses, 
the  Drug  Quantity  Table  accounts  for 
aggravating  conduct  that  is  sometimes 
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associated  with  crack  cocaine  (e.g., 
violence).  Building  these  aggravating 
factors  into  the  Drug  Quantity  Table 
essentially  penalizes  all  crack  cocaine 
oifendm^  to  some  degree  for  aggravating 
conduct,  even  though  a  minority  of 
crack  cocaine  offenses  may  involve  such 
aggravating  conduct.  As  a  result,  the 
penalty  structiire  does  not  provide 
adequate  differentiation  in  penalties 
among  crack  cocaine  offenders  and 
often  results  in  penalties  too  severe  for 
those  offenders  who  do  not  engage  in 
aggravating  conduct,  h  has  been 
suggested  by  some  that  proportionality 
could  be  better  served  (i)  by  providing 
sentencing  enhancements  that  target 
offenders  who  engage  in  aggravating 
conduct  such  as  violence  or  distribution 
in  protected  locations  or  to  minors  or 
pregnant  individuals;  and  (ii)  by 
reducing  the  penalties  based  solely  on 
the  quantity  of  crack  cocaine  to  the 
extent  that  the  Drug  Quantity  Table 
takes  into  account  aggravating  conduct. 
Such  an  approach  may  better  provide 
proportionate  sentencing  because  it  will 
enable  the  court  to  punish  more 
severely  the  defendant  who  actually 
engages  in  aggravating  conduct. 

Second,  concerns  have  been 
expressed  that  the  current  penalty 
structure  for  crack  cocaine  offenses 
overstates  the  drug  trafficking  function 
of  crack  cocaine  offenders.  In  general, 
the  statutory  penalty  structure  for  most, 
but  not  all,  drug  offenses  was  designed 
to  provide  a  five  year  sentence  for  a 
serious  drug  trafficker  (often  a  manager 
and  supervisor  of  retail  level  trafficking) 
and  a  ten  year  sentence  for  a  major  drug 
trafficker  (often  the  head  of  the 
organization  that  is  responsible  for 
creating  and  delivering  very  large 
quantities).  The  guidelines  have 
incorporated  this  structure  in  §  2D1.1  by 
linking  the  Drug  Quantity  Table  to 
statutory  mandatory  minimimis.  The 
drug  quantities  that  trigger  the  five  year 
and  ten  year  penalties  for  crack  cocaine 
offenses,  however,  are  thought  by  many 
to  be  too  small  to  be  associated  with  a 
serious  or  major  trafficker,  respectively. 
As  a  result,  many  low  level  retail  crack 
traffickers  are  subject  to  penalties  that 
may  be  more  appropriate  for  higher 
level  traffickers. 

Third,  concerns  have  been  expressed 
that  these  problems  may  result  in  an 
imwarranted  disparate  impact  on 
minority  populations,  particularly 
African-Americans,  as  they  comprise 
the  majority  of  offenders  sentenced  for 
crack  cocaine  offenses. 

The  Commission  requests  comment 
regarding  whether  the  current  penalty 
structure  for  crack  cocaine  offenses  is 
appropriate,  or  whether  some  other 
penalty  structure  is  more  appropriate  for 


guideline  piuposes.  In  deciding  how 
these  various  concerns  might  be 
addressed,  the  Commission  is  reviewing. 
Pub.  L.  104-38,  the  legislation  enacted 
in  1995  disapproving  the  prior 
Commission's  submitted  amendment, 
which  among  other  things  equalized  the 
penalties  based  on  drug  quantity  for 
crack  cocaine  and  powder  cocaine.  Any 
proposed  change  might  contain 
enhancements  that  address  a  niunber  of 
the  considerations  contained  in  that 
legislation,  especially  violence 
associated  with  drug  trafficking.  Other 
considerations  set  forth  in  Pub.  L.  104- 
38  already  may  be  adequately  accoimted 
for  in  the  guidelines  (e.g.,  obstruction  of 
justice). 

The  Commission  also  requests 
comment  regarding  the  100:1  drug 
quantity  ratio  for  crack  cocaine  and 
powder  cocaine  offenses.  Under  the 
current  penalty  structure  of  the 
sentencing  guidelines  and  21  U.S.C. 
841, 100  times  as  much  powder  cocaine 
as  crack  cocaine  is  required  to  trigger 
the  same  five  and  ten  year  penalties 
based  on  drug  quantity.  The 
Commission  requests  comment 
regarding  whether  the  100:1  drug 
quantity  ratio  is  appropriate,  or  whether 
some  alternative  ratio  is  more 
appropriate  for  guideline  piuposes.  ff 
so,  how  should  the  alternative  ratio  be 
achieved  (i.e.,  by  decreasing  the 
penalties  for  crack  cocaine,  increasing 
the  penalties  for  powder  cocaine,  or  a 
combination  of  both)  and  why?  How 
would  any  such  change  to  the  penalty 
structure  for  crack  cocaine  effect  crime 
rates  and  deterrence?  How  would  such 
change  impact  minority  popidations? 
Additionally,  the  Commission  requests 
comment  regarding  whether  the 
penalties  for  crack  cocaine  offenses 
should  be  more  severe,  less  severe,  or 
equal  to  the  penalties  for  heroin  or 
methamphetamine  offenses.  In 
particular,  how  do  the  addictiveness  of 
crack  cocaine,  short  term  and  long  term 
physiological  and  psychological  effects 
on  the  user,  the  violence  associated  with 
its  use  or  distribution,  its  distribution 
trafficking  pattern,  and  any  secondary 
health  consequences  of  its  use  (e.g.,  its 
effect  on  an  infant  who  has  been 
exposed  prenatally  to  crack  cocaine) 
compare  to  those  associated  with  heroin 
or  methamphetamine? 

(2)  The  proposed  amendment 
provides  enhancements  that  address 
harms  caused  by  violence  often 
associated  with  drug  trafficking 
offenses.  Specifically,  the  proposed 
weapon  enhancement  in  subsection 
(b)(1)  provides  graduated  penalties  for 
weapon  involvement,  depending  on  the 
use,  type,  and  number  of  weapons 
involved.  Similarly,  the  proposed  bodily 


injury  enhancement  in  subsection  (b)(2) 
proAades  graduated  penalties  depending 
on  the  degree  of  injury  involved  in  the 
offense.  "Hie  Commission  requests 
comment  regarding  whether  either  or 
both  of  these  two  enhancements  also 
should  provide  minimum  offense  levels. 
If  so,  what  is  the  appropriate  minimum 
offense  level  for  the  conduct  described 
in  each  subdivision?  For  example, 
should  the  Commission  provide  a 
minimum  offense  level  of  27  in  the  case 
of  a  defendant  who  discharges  a  firearm 
(subdivision  (b)(1)(A)),  on  the  basis  that 
the  discharge  of  a  firearm  creates  a  risk 
of  harm  similar  to  that  which  is 
accoimted  for  by  the  minimum  offense 
level  currently  provided  in  subsection 
(b)(5)?  Should  the  Commission  provide 
a  minimum  offense  level  of  27  for 
offenses  involving  permanent  or  life 
threatening  injury  for  similar  reasons? 

The  Commission  also  requests 
comment  regarding  whether,  in  addition 
to  the  proposed  enhancements 
pertaining  to  violence,  it  also  should 
provide  an  enhancement  that  would 
apply  if  the  offense  involved  an  express 
or  implied  threat  of  death  or  bodily 
injury.  (Note  that  18  U.S.C.  3553  and 
§  5C1.2  (Limitation  on  Applicability  of 
Statutory  Mandatory  Minimum 
Sentences  in  Certain  Cases)  preclude  a 
"safety  valve"  reduction  for  any 
defendant  who  uses  violence  or  credible 
threats  of  violence  in  connection  with 
the  offense.)  If  so,  what  would  be  an 
appropriate  increase  and  should  the 
enhancement  be  applied  cumulatively 
to  the  proposed  enhancements  in 
subsections  (b)(1)  and  (b)(2)? 

(3)  The  proposed  amendment 
consolidates  §§  2D1.2  (Drug  Offense 
Occurring  Near  Protected  Locations  or 
Involving  Underage  or  Pregnant 
Individuals;  Attempt  or  Conspiracy)  and 
2D  1.1  and  also  provides  a  new 
enhancement  in  §  2D1. 1(b)(3)  to  cover 
the  conduct  previously  covered  by 

§  2D1.2.  That  enhancement  provides  a 
minimum  offense  level  of  26  for 
offenses  in  which  the  defendant 
distributed  a  controlled  substance  to  a 
minor  or  used  a  minor  to  commit  the 
offense  or  to  assist  in  avoiding  detection 
or  apprehension  for  the  offense.  This 
minimum  offense  level  complies  with 
the  directive  to  the  Commission  in 
section  6454  of  the  Anti-Drug  Abuse  Act 
of  1988  and  maintains  the  penalties  that 
currently  exist  for  such  offenses  under 
§  2D1.2.  The  Commission  requests 
comment  regarding  whether  it  should 
extend  this  minimum  offense  level  to 
the  other  conduct  contained  in 
proposed  §2Dl.l(b)(3). 

(4)  Subsection  (b)(8)  of  the  proposed 
amendment  provides  a  [two]  [four]  level 
enhancement  if  the  defendant 
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committed  any  part  of  the  instant 
offense  after  sustaining  one  felony 
conviction  for  either  a  crime  of  violence 
or  a  controlled  substance  offense.  The 
Commission  requests  comment 
regarding  whether  proposed  subsection 
(b)(8)  also  should  provide  a  minimum 
offense  level.  If  so,  what  offense  level 
would  be  appropriate? 

(5)  Subsection  (a)(3)  of  the  proposed 
amendment  provides  a  maximum  base 
offense  level  of  [24-32]  for  a  defendant 
who  qualifies  for  an  adjustment  under 
§  3B1.2  (Mitigating  Role).  The 
Commission  requests  comment 
regarding  whether  application  of  this 
maximum  base  offense  level  should  be 
limited  to  only  defendants  who  receive 
an  adjustment  for  minimal  role  in  the 
offense  (as  opposed  to  an  adjustment  for 
either  minimal  role  or  minor  role  in  the 
offense).  Additionally,  should 
application  of  the  maximum  base 
offense  level  be  predicated  on  the 
absence  of  certain  aggravating  factors, 
such  as  bodily  injury  or  dangerous 
weapon  possession?  Should  any  other 
limitation  apply? 

(6)  The  Commission  recently 
amended  §  3B1.2  (Mitigating  Role)  to 
resolve  a  circuit  conflict  regarding 
whether  a  defendant  who  is  accoimtable 
under  §  lBl.3  (Relevant  Conduct)  only 
for  conduct  in  which  the  defendant  was 
personally  involved,  and  who  performs 
a  limited  function  in  concerted  criminal 
activity,  is  precluded  from 
consideration  of  a  mitigating  role 
adjustment  under  §  3B1.2.  See  USSG 
Appendix  C  (Amendment  635,  effective 
November  1,  2001).  Under  the  approach 
adopted  by  the  Coinmission,  even  in  a 
case  in  which  a  defendant  is  liable 
under  §  lBl.3  only  for  conduct  in  which 
the  defendant  was  personally  involved 
(e.g.,  drug  quantities  personally  handled 
by  the  defendant),  the  court  can  apply 
the  traditional  §  3B1.2  analysis  to 
determine  whether  the  defendant 
should  receive  a  reduction  for 
mitigating  role. 

The  amendment,  however,  did  not 
address  three  additional  circuit  conflicts 
pertaining  to  mitigating  role: 

(A)  Whether,  in  determining  if  the 
defendant  is  substantially  less  culpable 
than  the  "average  participant",  the  court 
should  assess  the  defendant's  conduct 
in  relation  not  only  to  the  conduct  of  co- 
conspirators, but  also  to  the  conduct  of 
a  hypothetical  defendant  who  performs 
similar  functions  in  similar  offenses 
involving  multiple  participants. 
Compare  United  States  v.  Ajmal,  67 
F.3d  12, 18  (2d  Cir.  1995]  (holding  that 
defendant  only  played  a  minor  role  in 
the  offense  if  he  was  less^  culpable  than 
his  co-conspirators  as  well  as  the 
average  participant  in  such  a  crime); 


United  States  v.  Thomas.  932  F.2d  1085, 
1092  (5th  Cir.  1991)  (holding  that 
defendant  was  not  entitled  to  minor  role 
adjustment  because  his  role  "as  ^ater 
than  the  minimal  participation 
exercised  by  the  defendant  to  whom  we 
have  previously  allowed  a  downward 
adjustment");  United  States  v.  Canith, 
930  F.2d  811,  815  (10th  Cir.  1991)  ("The 
Guidelines  permit  courts  not  only  to 
compare  a  defendant's  conduct  with 
that  of  others  in  the  same  enterprise,  but 
also  with  the  conduct  of  an  average 
participant  in  that  type  of  crime."); 
United  States  v.  Daaghtrey,  874  F.2d 
213,  216  (4th  Cir.  1989)  (holding  that 
the  court  should  measure  both  the 
relative  culpability  of  each  participant 
in  relation  to  the  relevant  conduct  and 
the  defendant's  acts  and  relative 
culpability  against  an  objective 
standard):  United  States  v.  Rotolo,  950 
F.2d  70,  71  (1st  Cir.  1991) 
(distinguishing  between  aggravating  and 
mitigating  roles  and  suggesting  that 
"substantially  less  culpable  than  the 
average  participant"  means  an  objective 
comparison  between  the  defendant  and 
average  person  engaged  in  such 
conduct);  United  States  v.  Owusu,  199 
F.3d  329,  337  (6th  Cir.  2000)  (to  qualify 
for  a  minor  role  reduction,  "a  defendant 
must  be  less  culpable  than  most  other 
participants  and  substantially  less 
culpable  than  the  average  participant"); 
United  States  v.  Westerman,  973  F.2d 
1422  (8th  Cir.  1992)  (whether  role  in  the 
offense  adjustments  are  warranted  is  to 
be  determined  not  only  by  comparing 
the  acts  of  each  participant  in  relation 
to  the  relevant  conduct  for  which  the 
participant  is  held  accoimtable,  §  lBl.3, 
but  also  by  measuring  each  participant's 
individual  acts  and  relative  culpability 
against  the  elements  of  the  offense  of 
conviction)  with  United  States  v.  Rojas- 
Millan,  234  F.3d  464,  473  (9th  Cir.  2000) 
(rejected  the  consideration  of 
comparisons  against  the  hypothetical 
"average  participant"  in  the  tjrpe  of 
crime  involved);  United  States  v. 
Scroggins,  939  F.2d  416  (7th  Cir.  1991) 
(ruled  that  a  mitigating  role  assessment 
must  include  a  comparison  of  the  acts 
of  each  participant  in  relation  to  the 
relevant  conduct  for  which  the 
participant  is  held  accountable  under 
§  1B1.3);  United  States  v.  Valencia,  907 
F.2d  671  (7th  Cir.  1990)  (the  §  3B1.2 
adjustment  requires  us  to  focus  on  the 
defendant's  "role  in  the  offense,"  rather 
than  unspecified  criminal  conduct  that 
is  not  part  of  the  offense). 

(B)  Whether,  in  determining  if  a 
mitigating  role  adjustment  is  warranted, 
the  court  may  consider  only  the  relevant 
conduct  for  which  the  defendant  is  held 
accountable  at  sentencing,  or  whether  it 


may  also  consider  "expanded"  relevant 
conduct  (additional  conduct  that  would 
appear  to  be  properly  includable  under 
§  lBl.3  but  was  not  considered  in 
determining  the  defendant's  offense 
level).  Compare  United  States  v.  James, 
157  F.3d  1218.  1220  (10th  Cir.  1998) 
(holding  that  defendant's  role  in  the 
offense  is  determined  on  the  basis  of  the 
relevant  conduct  attributed  to  him  in 
calculating  his  base  offense  level); 
United  States  v.  Burnett,  66  F.3d  137. 
140  (7th  Cir.  1995)  (same);  United  States 
v.  Atanda,  60  F.3d  196, 199  {5th  Cir. 
1995)  (per  curiam)  (same);  United  States 
v.  Lampkins,  47  F.3d  175,  180  (7th  Cir. 
1935)  (same);  United  States  v.  Gomez, 
31  F.3d  28,  31  (2d  Cir.  1994)  (per 
curiam)  (same);  United  States  v.  Lucht, 
18  F.3d  541,  555-56  (8th  Cir.  1994) 
(same);  United  States  v.  Olibrices,  979 
F.2d  1557,  1560  (D.C.  Cir.  1992)  ("To 
take  the  larger  conspiracy  into  account 
only  for  purposes  of  making  a 
downward  adjustment  in  the  base  level 
would  produce  the  absurd  result  that  a 
defendant  involved  both  as  a  minor 
participant  in  a  larger  distribution 
scheme  for  which  she  was  not 
convicted,  and  as  a  major  participant  in 
a  smaller  scheme  for  which  she  was 
convicted,  would  receive  a  shorter 
sentence  than  a  defendant  involved 
solely  in  the  smaller  scheme.")  with 
United  States  v.  Assisi-Zapata,  148  F.3d 
236,  240-41  (3d  Cir.  1998)  (relying  on 
this  Court's  panel  opinion  in  De  Vamn 
and  holding  that  a  court  must  examine 
all  relevant  conduct  even  if  defendant  is 
sentenced  only  for  own  acts);  United 
States  v.  Rails,  106  F.3d  1416.  1419  {9th 
Cir.)  (recognizing  that  "[the  defendant's 
role  in  relevant  conduct  may  provide  a 
basis  for  an  adjustment  even  ff  that 
conduct  is  not  used  to  calculate  the 
defendant's  base  offense  level"  but 
holding  that  defendant  was  "not 
entitled  to  a  reduction  in  his  sentence 
simply  because  he  was  tied  to  a  larger 
drug  trafficking  scheme"),  cert,  denied, 
520  U.S.  1282  (1997);  United  States  v. 
Demers,  13  F.3d  1381, 1383  {9th  Cir. 
1994)  (declining  "to  restrict  the  scope  of 
relevant  conduct  on  which  a  downward 
adjustment  may  be  based  to  the  relevant 
conduct  that  is  included  in  the 
defendant's  base  offense  level."). 

(C)  Whether  the  court  may  depart 
downward  from  the  applicable 
guideline  offense  level  for  defendants 
who,  but  for  the  law  enforcement  status 
of  other  participants,  would  have 
received  a  mitigating  role  adjustment 
under  §  3B1.2.  Compare  United  States  v. 
Speenburgh,  990  F.2d  72,  75  (2d  Cir. 
1993)  (if  a  district  court  would  have 
decreased  the  defendant's  offense  level 
under  section  3B1.2  had  the  other 
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person  involved  in  the  offiMise  been 
criminally  responsible,  it  should 
likewise  have  the  discretion  to  depart 
downward  between  two  and  four  levels, 
based  on  the  defendant's  culpability 
relative  to  that  of  the  Government 
agent):  United  States  v.  Bierley.  922  F.2d 
1061  (3d  Cir.  1990)  ("when  an 
adjustment  for  Role  in  the  Offense  is  not 
available  by  strict  application  of  the 
Guideline  language,  the  court  has  power 
to  use  analogic  reasoning  to  depart  from 
the  guidelines  when  the  basis  for 
departuire  is  conduct  similar  to  that 
encompassed  in  the  Role  in  the  Offense 
Guideline."):  United  States  v.  Valdez- 
Gonzalez,  957  F.2d  643,  648  (9th  Cir. 
1992),  ("II]n  view  of  the  limited 
application  of  §  3B  1.2  minimal 
participant  adjustment,  the  Sentencing 
Commission  had  failed  to  consider 
adequately  the  role  of  the  defendants  in 
conduct  surroimding  the  offense  of 
conviction")  with  United  States  v. 
Costales,  5  F.3d  480  (11th  Cir.  1993) 
(held  that  a  defendant  was  not  entitled 
to  an  adjustment  or  "analogous" 
downward  departure  from  the 
applicable  guideline  range  where  the 
defendant  was  the  only  "criminally 
responsible"  participant  in  a  crime). 

The  proposed  amendment's  inclusion 
of  a  maxjmmn  base  offense  level  in 
§  2D1.1  for  a  defendant  who  qualifies  for 
an  adjustment  imder  ^3B1.2  raises  the 
issue  of  whether  the  Commission  also 
should  address  some  or  all  of  these 
remaining  circuit  conflicts.  The 
Commission  therefore  requests 
comment  regarding  whether,  in 
conjunction  with  the  proposed 
maximum  base  offense  level  for 
mitigating  role  defiendants,  it  should 
resolve  any  of  these  circuit  conflicts 
and.  if  so,  how  should  the  Commission 
resolve  them.  If  the  Commission  does 
address  these  issues  of  circuit  conflict, 
should  the  Commission  also  amend 
§  3B1.2  to  provide  guidance  on  whether 
particular  drug  offenders  who  perform 
certain  drug  trafficking  functions  (e.g., 
courier  or  mule)  shoiild  or  should  not 
receive  a  mitigating  role  adjustment? 

3.  Ahematives  to  Imprisonment 

Synopsis  of  Amendment:  This 
amendment  provides  three  options  to 
increase  sentencing  alternatives  in  Zone 
C  of  the  Sentencing  Table  (Chapter  Five, 
Part  A). 

Currently,  under  §§5B1.1  and  5C1.1, 
the  court  has  three  options  when 
sentencing  a  defendant  whose  offense 
level  is  in  2k)ne  B.  The  court  may 
impose  (A)  a  sentence  of  imprisonment; 
(B)  a  sentence  of  probation  with  a 
condition  of  confinement  sufficient  to 
satisfy  the  m'"'""""  of  the  applicable 
guideline  range;  or  (C)  a  "split- 


sentence"  in  which  the  defendant  must 
serve  at  least  one  month  of 
imprisonment  followed  by  a  term  of 
supervised  release  with  a  condition  of 
confinement  sufficient  to  satisfy  the 
remainder  of  the  minimum  of  the 
applicable  guideline  range. 

When  the  defendant's  offense  level  is 
in  Zone  C,  the  court  may  impose  either 
(A)  a  sentence  of  imprisonment;  or  (B) 
a  "split-sentence"  in  which  the 
defendant  must  serve  at  least  one-half  of 
the  minimimi  of  the  applicable 
guideline  range  followed  by  a  term  of 
supervised  release  with  a  condition  of 
confinement  sufficient  to  satisfy  the 
remainder  of  the  minimum  of  Ae 
applicable  guideline  range. 

Option  One  amends  the  Sentencing 
Table  by  combining  Zones  B  and  C, 
thereby  providing  offenders  at  offense 
levels  11  and  12  with  the  sentencing 
options  ciuxently  available  in  Zone  B: 
(A)  a  probation  sentence  with  a 
condition  of  confinement  sufficient  to 
satisfy  the  minimum  of  the  applicable 
guideline  range;  and  (B)  one  month 
imprisonment  followed  by  a  term  of 
supervised  release  with  a  condition  of 
confinement  sufficient  to  satisfy  the 
remainder  of  the  minimum  of  the 
applicable  guideline  range  (a  "split- 
sentence").  This  option  reduces  the 
amount  of  imprisonment  required  for 
the  "split-sentence"  from  four  or  five  (at 
offense  levels  11  and  12,  respectively) 
months  to  one  month. 

Option  Two  also  increases  sentencing 
alternatives  in  Zone  C  of  the  Sentencing 
Table  by  combining  Zones  B  and  C, 
thereby  providing  offenders  at  offense 
levels  11  and  12  with  additional 
sentencing  options  similar  to  Option 
One.  This  option  differs  fi^m  Option 
One  in  that  it  limits  the  use  of  home 
detention  for  defendants  in  which  the 
minimum  of  the  guideline  range  is  at 
least  eight  months  (i.e.,  current  Zone  C). 
In  such  cases,  the  defendant  must 
satisfy  the  minimum  of  the  applicable 
guideline  range  by  some  form  of 
confinement,  but,  unlike  Option  I,  the 
defendant  must  serve  at  least  half  of  that 
minimum  in  a  form  of  confibaement 
other  than  home  detention.  This  ensures 
that  these  more  serious  offenders  will 
serve  at  least  eight  or  ten  (at  offense 
levels  11  and  12,  respectively)  months 
in  some  form  of  confinement,  of  which 
at  least  fovu-  or  five  (at  offense  levels  11 
and  12,  respectively)  months  shall  be 
served  in  some  form  of  confinement 
other  than  home  detention. 

Option  Three  also  increases 
sentencing  alternatives  in  Zone  C  of  the 
Sentencing  Table.  However,  it  differs 
from  Option  One  and  Option  Two  in 
that  it  limits  the  expansion  of  the 
sentencing  options  available  in  Zone  B 


to  offenders  in  criminal  history  Category 
I  of  Zone  C  of  the  Sentencing  "Table. 
This  option  provides  these  less  serious 
offenders  with  the  same  sentencing 
options  available  to  offenders  in  Zone  B. 
Under  this  option,  offenders  in 
Categories  II  through  VI  will  not  benefit 
from  additional  sentencing  alternatives. 

Proposed  Amendment 

Option  1 

The  Sentencing  Table  in  Chapter  Five, 
Part  A,  is  amended  by  striking  die  lines 
between  Zones  B  and  C;  by 
redesignating  Zones  B  and  C  as  Zone  B; 
and  by  redesignating  Zone  D  as  Zone  C. 

The  Commentary  to  §  5B  1.1  is 
amended  in  subdivision  (a)  of  Note  1  by 
striking  "(i.e.,  the  minimimi  term  of 
imprisonment  specified  in  the  . 
applicable  guideline  range  is  zero 
months)". 

The  Commentary  to  §  5B1.1  is 
amended  in  subdivision  (b)  of  Note  1  by 
striking  "(i.e.,  the  minimum  term  of 
imprisonment  specffied  in  the 
applicable  guideline  range  is  at  least  one 
but  not  more  than  six  months)";  and  by 
striking  "where"  and  inserting  "in  a  . 
case  in  which". 

The  Commentary  to  §  5B  1.1  is 
amended  in  Note  1  by  redesignating 
subdivisions  (a)  and  (b)  as  subdivisions 
(A)  and  (B),  respectively. 

The  Commentary  to  §  5B  1.1  is 
amended  in  Note  2  by  striking  "Where" 
and  inserting  "In  a  case  in  which":  by 
striking  "or  D";  and  by  striking  "(i.e., 
the  minimum  term  of  imprisonment 
specified  in  the  applicable  guideline 
range  is  eight  months  or  more)". 

Section  5Cl.l(c)(l)  is  amended  by 
striking  "or". 

Section  5Cl.l(f)  is  amended  by 
striking  "Zone  D"  and  inserting  "Zone 
C". 

Section  5C1.1  is  amended  by  striking 
subsection  (d)  in  its  entirety;  and  by 
redesignating  subsections  (e)  and  (f)  as 
subsections  (d)  and  (e),  respectively. 

The  Commentary  to  §  5C1.1  captioned 
"Application  Notes"  is  amended  in  the 
first  paragraph  of  Note  2  by  striking 
"(i.e.,  the  minimum  term  of 
imprisonment  specified  in  the 
applicable  guideline  range  is  zero 
months)";  and  by  striking  "Where"  and 
inserting  "In  a  case  in  which". 

The  Commentary  to  §  5C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  striking  "where"  each  place 
it  appears  and  inserting  "in  a  case  in 
which";  in  the  first  paragraph  by 
striking  "(i.e.,  the  minimum  term  of 
imprisonment  specified  in  the 
applicable  guideline  range  is  at  least  one 
but  not  more  than  six  months)";  in 
paragraph  (C)  by  strikinig  "must"  and 
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inserting  "shall";  and  in  the  last 
paragraph  by  inserting  "of  "  after  "two 
months". 

The  Commentary  to  §  5C1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  4  in  its  entirety;  and  by 
redesignating  Notes  5  through  8  as 
Notes  4  through  7,  respectively. 

The  Commentary  to  §  5C1.1  captioned 
"Application  Notes"  is  amended  in 
redesignated  Note  4  (formerly  Note  5)  by 
striking  "(e)"  and  inserting  "(d)". 

The  Commentary  to  §  5C1.1  captioned 
"Application  Notes"  is  amended  in 
redesignated  Note  6  (formerly  Note  7)  by 
striking  "subsections  (c)  and  (d)"  and 
inserting  "subsection  (d)". 

The  Commentary  to  §  5C  1.1  captioned 
"Application  Notes"  is  amended  in 
redesignated  Note  7  (formerly  Note  8)  by 
striking  "(f)"  and  inserting  "(e)";  by 
striking  "where"  and  inserting  "in  a 
case  in  which";  by  striking  "Zone  D" 
and  inserting  "Zone  C";  by  striking 
"(i.e.,  the  minimum  term  of 
imprisonment  specified  in  the 
applicable  guideline  range  is  twelve 
months  or  more]";  and  by  striking 
"subsection  (e)"  and  inserting 
"subsection  (d)". 

Option  Two 

The  Sentencing  Table  in  Chapter  Five, 
Part  A,  is  amendment  by  striking  the 
lines  between  Zones  B  and  C;  by 
redesignating  Zones  B  and  C  as  Zone  B; 
and  by  redesignating  Zone  D  as  Zone  C. 

The  Commentary  to  §  5B  1.1  captioned 
"Application  Notes"  is  amended  in 
subdivision  (a)  of  Note  1  by  striking 
"Where"  and  inserting  "In  a  case  in 
which";  and  by  striking  "(i.e.,  the 
minimum  term  of  imprisonment 
specified  in  the  applicable  guideline 
range  is  zero  months)". 

Ine  Commentary  to  §  5B  1.1  captioned 
"Application  Notes"  is  amehded  in 
subdivision  (b)  of  Note  1  by  striking 
"Where"  and  inserting  "In  a  case  in 
which";  and  by  striking  "(i.e.,  the 
minimum  term  of  imprisonment 
specified  in  the  applicable  guideline 
range  is  at  least  one  but  not  more  than 
six  months)";  by  striking  "In  such 
cases"  and  inserting  "(i)  Except  as 
provided  in  subdivision  (ii)";  by  striking 
"where"  and  inserting  "in  a  case  in 
which";  and  by  inserting  after  "at  least 
two  months."  the  following: 

"The  court,  of  course,  may  impose  a 
sentence  at  a  point  within  that  2-7 
month  range  that  is  higher  than  the 
minimum  sentence.  For  example,  a 
sentence  of  probation  with  a  condition 
requiring  six  months  of  community 
confinement  or  home  detention  (under 
subsection  (c)(3))  would  be  sufficient  to 
satisfy  the  requirements  of  this 
subdivision. 


(ii)  The  court  may  impose  probation 
in  a  case  in  which  die  minimum  term 
of  the  applicable  guideline  range  is  at 
least  eight  months,  but  only  if  the  court 
imposes  a  condition  (I)  that  the 
defendant  shall  serve  a  period  of 
confinement  sufficient  to  satisfy  the 
minimum  term  of  imprisonment 
specified  in  the  applicable  guideline 
range;  except  that  at  least  one-half  of 
that  minimum  term  shall  be  served  in  a 
form  of  confinement  other  than  home 
detention.  For  example,  in  a  case  in 
which  the  offense  level  is  11  and  the 
criminal  history  category  is  I,  the 
guideline  range  from  the  Sentencing 
Table  is  8-14  months.  In  such  a  case, 
the  court  may  impose  a  sentence  of 
probation  onJy  if  it  imposes  a  condition 
or  conditions  requiring  at  least  eight 
months  of  confinement,  at  least  four 
months  of  which  shall  be  in  a  form 
other  than  home  detention  (e.g., 
community  confinement  or  intermittent 
confinement  (or  a  combination  of 
community  confinement  and 
intermittent  confinement  totaling  at 
least  four  months)).  The  court,  of  course, 
may  impose  a  sentence  at  a  point  within 
that  8-14  month  range  that  is  higher 
than  the  minimum  sentence.  For 
example,  in  a  case  in  which  the  court 
imposes  a  sentence  of  14  months,  the 
court  may  impose  a  sentence  of 
-probation  with  any  combination  of 
community  confinement,  intermittent 
confinement,  or  home  detention,  as  long 
as  at  least  four  of  those  months  are 
served  in  a  form  of  confinement  other 
than  home  detention.". 

The  Commentary  to  §  5B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  redesignating  subdivisions  (a) 
and  (b)  as  subdivisions  (A)  and  (B), 
respectively. 

The  Commentary  to  §  5B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "Where"  and 
inserting  "In  a  case  in  which";  by 
striking  "or  D";  and  by  striking  "(i.e., 
the  minimimi  term  of  imprisonment 
specified  in  the  applicable  guideline 
range  is  eight  months  or  more)". 

Section  5C1. 1(c)(1)  is  amended  by 
striking  "or". 

Section  §  5Cl.l(c)  is  amended  by 
striking  subsection  (2)  in  its  entirety  and 
by  inserting  the  following: 

"(2)  a  sentence  of  imprisonment  that 
includes  a  term  of  supervised  release 
with  a  condition  that  substitutes 
community  confinement  or  home 
detention  according  to  the  schedule  in 
subsection  (d),  except  that  (A)  at  least 
one  month  shall  be  satisfied  by  actual 
imprisonment:  and  (B)  the  remainder  of 
the  minimum  term  specified  in  the 
guideline  range  must  be  satisfied  by 
community  confinement  or  home 


detention,  except  that  if  the  minimum 
term  of  the  applicable  guideline  range  is 
at  least  eight  months,  at  least  one-half  of 
that  minimum  term  shall  be  served  in  a 
form  of  confinement  other  than  home 
detention;  or". 

Section  §5Cl. 1(c)(3)  is  amended  by 
striking  "(e)"  and  inserting  "(d) 
sufficient  to  satisfy  the  minimum  term 
of  imprisonment  specified  in  the 
guideline  range,  except  that  if  the 
minimum  term  of  the  applicable 
guideline  range  is  at  least  eight  months, 
at  least  one-half  of  that  minimum  term 
shall  be  served  in  a  form  of  confinement 
other  than  home  detention.". 

Section  §  5C1.1  is  amended  by 
striking  subsection  (d)  in  its  entirety; 
and  by  redesignating  subsections  (e)  and 
(0  and  subsections  (d)  and  (e), 
respectively. 

Redesignated  section  §5Cl.l(e) 
(formerly  §  5Cl.l(f))  is  amended  by 
striking  "Zone  D"  and  inserting  "Zone 
C". 

The  Commentary  to  §  5C1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "(i.e.,  the  minimum 
term  of  imprisonment  specified  in  the 
applicable  guideline  range  is  zero 
months)";  and  by  striking  "Where"  and 
inserting  "In  a  case  in  which". 

The  Commentary  to  §  5C1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  3  in  its  entirety;  and  by 
inserting  the  following: 

"3.  Subsection  (c)  provides  that  in  a 
case  in  which  the  applicable  guideline 
range  is  in  Zone  B  of  the  Sentencing 
Table  ,  the  court  has  three  options: 

(A)  It  may  impose  a  sentence  of 
imprisonment. 

(B)  (i)  Except  as  provided  in 
subdivision  (ii),  the  court  may  impose 
probation  only  if  it  imposes  a  condition 
or  combination  of  conditions  requiring 
a  period  of  community  confinement, 
home  detention,  or  intermittent 
confinement  sufficient  to  satisfy  the 
minimum  term  of  imprisonment 
specified  in  the  guideline  range.  For 
example,  in  a  case  in  which  the  offense 
level  is  7  and  the  criminal  history 
category  is  II,  the  guideline  range  from 
the  Sentencing  Table  is  2-8  months.  In 
such  a  case,  the  court  may  impose  a 
sentence  of  probation  only  if  it  imposes 
a  condition  or  conditions  requiring  at 
least  two  months  of  community 
confinement,  home  detention,  or 
intermittent  confinement,  or  a 
combination  of  community 
confinement,  home  detention,  and 
intermittent  confinement  totaling  at 
least  two  months.  The  court,  of  course, 
may  impose  a  sentence  at  a  point  within 
that  2-7  month  range  that  is  higher  than 
the  minimum  sentence.  For  example,  a 
sentence  of  probation  with  a  condition 
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requiring  six  months  of  community 
confinement  or  home  detention  (imder 
subsection  (c)(3))  would  be  sufficient  to 
satisfy  the  requirements  of  this 
subdivision. 

(ii)  The  court  may  impose  probation 
in  a  case  in  which  the  minimum  term 
of  the  appUcable  guideline  range  is  at 
least  eight  months,  but  only  if  the  coiut 
imposes  a  condition  (I)  that  the 
defendant  shall  serve  a  period  of 
confinement  sufficient  to  satisfy  the 
minimum  term  of  imprisonment 
specified  in  the  applicable  guideline 
range:  except  that  at  least  one-half  of 
that  minimum  term  shall  be  served  in  a 
form  of  confinement  other  than  home 
detention.  For  example,  in  a  case  in 
which  the  offense  level  is  11  and  the 
criminal  history  category  is  I,  the 
guideline  range  from  the  Sentencing 
Table  is  8-14  months.  In  such  a  case, 
the  court  may  impose  a  sentence  of 
probation  only  if  it  imposes  a  condition 
or  conditions  requiring  at  least  eight 
months  of  confinement,  at  least  four 
months  of  which  shall  be  in  a  form 
other  than  home  detention  (e.g., 
community  confinement  or  intermittent 
confinement  (or  a  combination  of 
community  confinement  and 
intermittent  confinement  totaling  at 
least  four  months)).  The  court,  of  course, 
may  impose  a  sentence  at  a  point  within 
that  8-14  month  range  that  is  higher 
than  the  minimum  sentence.  For 
example,  in  a  case  in  which  the  court 
imposes  a  sentence  of  14  months,  the 
court  may  impose  a  sentence  of 
probation  with  any  combination  of 
community  confinement,  intermittent 
confinement,  or  home  detention,  as  long 
as  at  least  four  of  those  months  are 
served  in  a  form  of  confinement  other 
than  home  detention. 

(C)  (i)  Except  as  provided  in 
subdivision  (ii).  it  may  impose  a 
sentence  of  imprisonment  that  includes 
a  term  of  supervised  release  with  a 
condition  that  requires  community 
confinement  or  home  detention.  In  such 
case,  at  least  one  month  shall  be 
satisfied  by  actual  imprisonment  and 
the  remainder  of  the  minimum  term 
specified  in  the  guideline  range  must  be 
satisfied  by  community  confinement  or 
home  detention.  For  example,  in  a  case 
in  which  the  gmdeline  range  is  4-10 
months,  a  sentence  of  imprisonment  of 
one  month  followed  by  a  term  of 
supwvised  release  with  a  condition 
lequiring  three  months  of  community 
confinemmt  or  home  detention  would 
satisfy  the  minimum  term  of 
imprisonment  specified  in  the  guideline 
range.  The  court,  of  cotirse,  may  impose 
a  sentence  at  a  point  within  that  4—10 
month  range  that  is  higher  than  the 
minimum  sentence.  For  example,  a 


sentence  of  two  months  of 
imprisonment  followed  by  a  term  of 
supervised  release  with  a  condition 
requiring  four  months  of  community 
confinement  or  home  detention  (imder 
subsection  (c)(2))  would  be  within  the 
guideline  range. 

(ii)  If  the  minimum  term  of  the 
applicable  guideline  range  is  at  least 
eight  months,  it  may  impose  a  sentence 
of  imprisonment  that  includes  a  term  of 
supervised  release  with  a  condition  that 
requires  community  confinement  or 
home  detention.  In  such  case,  (I)  at  least 
one  month  shall  be  satisfied  by  actual 
imprisonment,  (II)  the  remainder  of  the 
minimum  term  specified  in  the 
guideline  range  must  be  satisfied  by 
commimity  confinement  or  home 
detention,  except  that  at  least  one-half 
of  that  minimum  term  shall  be  served  in 
a  form  of  confinement  other  than  home 
detention.  For  example,  in  a  case  in 
which  the  applicable  guideline  range  is 
8-14  months,  the  court  must  impose  a 
sentence  of  actual  imprisorunent  of  one 
month  followed  by  a  term  of  supervised 
release  requiring  a  condition  or 
conditions  of  at  least  seven  months  of 
confinement,  at  least  four  months  of 
which  shall  be  in  a  form  other  than 
home  detention  (e.g.,  community 
confinement).  The  court,  of  course,  may 
impose  a  sentence  at  a  point  within  that 
8-14  month  range  that  is  higher  than  the 
minimum  sentence.  For  example,  in  a 
case  in  which  the  coiut  imposes  a 
sentence  of  14  months,  the  court  must 
impose  a  sentence  of  actual 
imprisorunent  of  at  least  one  month 
followed  by  a  term  of  supervised  release 
requiring  a  condition  or  conditions  of  at 
least  thirteen  months  of  confinement,  at 
least  four  months  of  which  shall  be  in 
a  form  other  than  home  detention  (e.g., 
commimity  confinement).". 

The  Commentary  to  §  5C1.1  captioned 
"Application  Notes"  is  amended  by 
striking  Note  4  in  its  entirety. 

The  Commentary  to  §  5C1.1  captioned 
'  'Application  Notes ' '  is  amended  by 
redesignating  Notes  5  through  8  as 
Notes  4  through  7,  respectively. 

The  Commentary  to  §  5C1.1  captioned 
"Application  Notes"  is  amended  in 
redesignated  Note  4  (formerly  Note  5)  by 
striking  "(e)"  and  inserting  "(d)". 

The  Commentary  to  §  SCl.l  captioned 
•'Application  Notes"  is  amended  in 
redesignated  Note  6  (formerly  Note  7)  by 
striking  "subsections  (c)  and  (d)"  and 
inserting  "subsection  (d)". 

The  Conunentary  to  §  SCl.l  captioned 
"Application  Notes"  is  amended  in 
redesignated  Note  7  (formerly  Note  8)  by 
striking  "(f)"  and  inserting  "(e)";  by 
striking  "where"  and  inserting  "in  a 
case  in  which";  by  striking  "Zone  D"  - 
and  inserting  "Zone  C";  and  by  striking 


"subsection  (e)"  and  inserting 
"subsection  (d)". 

Option  Three 

Section  §  5B1. 1(a)(2)  is  amended  by 
inserting  ",  or  in  criminal  history 
Category  I  of  Zone  C,"  after  "Zone  B". 

The  Commentary  to  §  5B  1.1  captioned 
"Appfication  Notes"  is  amended  in 
subdivision  (a)  of  Note  1  by  striking 
"Where"  and  inserting  "In  a  case  in 
which";  and  by  striking  "(i.e.,  the 
minimum  term  of  imprisonment 
specified  in  the  applicable  guideline 
range  is  zero  months)". 

The  Conunentary  to  §  5B  1.1  captioned 
"Application  Notes"  is  amended  in 
subdivision  (b)  of  Note  1  by  striking 
"Where"  and  inserting  "In  a  case  in 
which";  by  inserting  ",  or  in  criminal 
history  Category  I  of  Zone  C"  after 
"Zone  B";  and  by  striking  "(i.e.,  the 
minimiun  term  of  imprisorunent 
specified  in  the  applicable  guideline 
range  is  at  least  one  but  not  more  than 
six  months)";  and  by  striking  "where" 
and  inserting  "in  a  case  in  which". 

The  Commentary  to  §  5B1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  redesignating  paragraphs  (a) 
and  (b)  as  paragraphs  (A)  and  (B). 
respectively. 

The  Commentary  to  §  5B  1.1  captioned 
"Application  Notes"  is  amended  in 
Note  2  by  striking  "Where"  and  by 
inserting  "In  a  case  in  which";  by 
striking  "Zone  C  or"  and  inserting 
"criminal  history  Category  II,  IE.  IV,  V,  ' 
or  VI  of  Zone  C.  or  any  criminal  history 
category  of  Zone";  and  by  striking  "(i.e., 
the  minimum  term  of  imprisonment 
specified  in  the  applicable  guideline 
range  is  eight  months  or  more)". 

Section  §  5Cl.l(c)  is  amended  by 
inserting  " ,  or  in  criminal  history 
Category  I  of  Zone  C."  after  "Zone  B"; 
and  in  subdivision  (c)(1)  by  striking 
"or". 

Section  §  5Cl.l(d)  is  amended  by 
inserting  "criminal  history  Category  D. 
Ill,  IV,  V,  or  VI  of  after  "is  in". 

The  Commentary  to  §  SCl.l  captioned 
"Application  Notes"  is  amended  by 
striking  "where"  each  place  it  appears 
and  inserting  "in  a  case  in  which". 

The  Commentary  to  §  SCl.l  is 
amended  in  Note  2  by  striking  "Where" 
and  inserting  "In  a  case  in  which";  and 
by  striking  "(i.e.,  the  minimum  term  of 
imprisonment  specified  in  the 
applicable  guideline  range  is  zero 
months)". 

The  Commentary  to  §  SCl.l  is 
amended  in  Note  3  by  inserting  ".  or  in 
criminal  history  Category  I  of  Zone  C," 
after  "Zone  B";  and  by  striking  "(i.e., 
the  ininimiim  teim  of  imprisonment 
specified  in  the  applicable  guideline 
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range  is  at  least  one  but  not  more  than 
six  months)". 

The  Commentary  to  §  SCl.l  is 
amended  in  Note  4  by  inserting 
"criminal  history  Category  n,  ffl,  IV,  V, 
or  VI  of  after  "is  in";  and  by  striking 
"(i.e.,  the  minimiun  term  specified  in 
the  applicable  guideline  range  is  eight, 
nine,  or  ten  months)". 

The  Commentary  to  §  SCl.l  is 
amended  in  Note  8  by  striking  "(i.e.,  the 
minimum  term  of  imprisorunent 
specified  in  the  applicable  guideline 
range  is  twelve  months  or  more)". 

4.  Discharged  Term  of  Imprisonment 

Issue  for  Comment:  The  Commission 
requests  comment  regarding  whether 
subsections  (b)  and  (c)  of  §  5G1.3 
(Imposition  of  a  Sentence  on  a 
Defendant  Subject  to  an  Undischarged 
Term  of  Imprisorunent)  should  be 
expanded  to  apply  to  discharged  terms 
of  imprisorunent.  If  so,  how  should  this 
be  accomplished?  Alternatively,  should 
the  Commission  provide  a  structured 
downward  departure  in  cases  in  which 
the  discharged  term  of  imprisorunent 
resulted  fix>m  offense  conduct  that  has 
been  taken  into  account  in  the 
determination  of  the  offense  level  for 
the  instant  offense  of  conviction?  If  so. 
how  should  such  a  departure  be 
structured?  For  example,  should  the 
extent  of  the  departure  be  linked  to  the 
length  of  the  discharged  term  of 
iinprisormient? 

'The  Commission  further  requests 
comment  regarding  any  other  issue  that 
should  be  resolved  p«taining  to  the 
overall  application  of  §  SGl.3 

S.  Acceptance  of  Responsibility 

Synopsis  of  Amendment:  This 
proposed  amendment  corrects  a 
technical  error  made  in  the 
Commission's  notice  of  {woposed 
amendments  to  sentencing  guidelines, 
policy  statements,  and  commentary  in 
the  Federal  Register,  November  27. 
2001(66  FR.  59330-59340).  Specifically, 
proposed  amendment  5.  regarding 
§  3E1.1  (Acceptance  of -Responsibility), 
inadvertently  deletes  "timely"  from 
subsection  (b)(2)  of  §  3E1.1.  The 
following  proposed  amendment  corrects 
that  inadvertent  deletion. 

Section  3El.l(b)  is  amended  by 
striking  "has  assisted  authorities"  and 
aU  that  follows  through  "notifying"  and 
ins«ting  "timely  netted". 

The  Commentary  to  §  3E1.1  captioned 
"Application  Notes"  is  amended  in 
Note  1  by  inserting  "Appropriate 
Considerations  in  Determining 
Applicability  of  Acceptance  of 
Responsibility." — before  "In 
determining". 

"Hie  Commentary  to  §  3E1.1  captioned 
"Application  Notes"  is  amended  in 


Note  2  by  inserting  "Convictions  by 
Trial.—"  before  "This  adjustment". 

The  Commentary  to  §  3E1.1  captioned 
"Application  Notes"  is  amended  in 
Note  3  by  inserting  "Application  of 
Subsection  (a). — "before  "Entry  of  a 
plea". 

The  Conunentary  to  §  3E1.1  captioned 
"Application  Notes"  is  amended  by 
striking  the  text  of  Note  4  in  its  entirety 
and  inserting  the  following: 

"Inapplicability  of  Adjustment. — A 
defendant  who  (A)  receives  an 
enhancement  under  §  3C1.1 
(Obstructing  or  Impeding  the 
Administration  of  Justice);  or  (B) 
commits  another  offense  while  pending 
trial  or  sentencing  on  the  instant 
offense,  ordinarily  is  not  entitied  to  a 
reduction  under  this  guideline.  [There 
may,  however,  be  extraordinary  cases  in 
which  an  adjustment  under  this 
guideline  is  warranted  even  though  the 
defendant  received  an  enhancement 
under  §  SCl.l,  or  committed  another 
such  offense,  or  both.]". 

The  Commentary  to  §  3E1.1  captioned 
"Application  Notes"  is  amended  in 
Note  5  by  inserting  "Deference  on 
Review. — "  before  "The  sentencing 
judge". 

The  Commentary  to  §  SFl.l  captioned 
"Application  Notes"  is  amended  by 
striking  the  first  sentence  of  Note  6  and 
inserting  "Application  of  Subsection 
(b). — ";  and  by  striking  "has  assisted 
authorities  in  the  investigation  or 
prosecution  of  his  own  misconduct  by 
taking  one  or  both  of  the  steps  set  forUi 
in  subsection  (b)"  and  inserting  "timely 
notified  authorities  of  the  defendant's 
intention  to  enter  a  guilty  plea". 

The  Commentary  to  §  3E1.1  captioned 
"Background"  is  amended  in  the  second 
sentence  of  the  first  paragraph  by 
striking  "by  taking,  in  a  timely  foshion, 
one  or  more  of  the  actions  Usted  above 
(or  some  equivalent  action)";  and  in  the 
second  paragraph  by  striking  "has 
assisted  authorities  in  the  investigation 
or  prosecution  of  his  own  misconduct 
by  taking  one  or  more  of  the  steps 
specified  in  subsection  (b)"  and 
inserting  "timely  notified  authorities  of 
the  defendant's  intention  to  enter  a 
guilty  plea". 

[PR  Doc.  02-1264  Filed  1-16-02;  8:45  am] 
BNOJNO  CODE  2211-ei-P 


SMALL  BUSINESS  ADMINISTRATION 
NottM  Of  Sal*  of  BushMM  and 


agency:  Small  Business  Administration. 
ACTION:  Notice  of  sale  of  business  and 
disaster  assistance  loans — Loan  Sale  #S. 


SUMMARY:  This  notice  announces  the 
Small  Business  Administration's 
("SBA")  intention  to  sell  approximately 
30,000  secured  and  unsecured  business 
and  disaster  assistance  loans, 
(collectively  referred  to  as  the  "Loans"). 
The  total  unpaid  principal  balance  of 
the  Loans  is  approximately  $620 
million.  This  is  the  fifth  sale  of  loans 
originated  under  the  SBA's  Business 
Loan  Programs  and  the  fourth  sale  of 
Disaster  Assistance  Loans  (both 
business  and  consumer  loans).  SBA 
previously  guaranteed  some  of  the 
Loans  under  various  sections  of  the 
Small  Business  Investment  Act,  as 
amended,  IS  U.S.C.  695  et  seq.  Any 
SBA  guarantees  that  might  have  existed 
at  one  time  have  been  paid  and  no  SBA 
guaranty  is  available  to  the  successful 
bidders  in  this  sale.  The  majority  of  the 
loans  were  originated  by  and  are 
serviced  by  SBA.  The  collateral  for  the 
secured  Loans  includes  commercial  and 
residential  real  estate  and  other  business 
and  personal  property  located 
nationwide.  This  notice  also 
sununarizes  the  bidding  process  for  the 
Loans. 

DATES:  The  Bidder  Information  Package 
became  available  to  qualified  bidders  on 
October  25,  2001.  The  Bid  Date  is 
scheduled  for  January  15,  2002,  and 
closings  are  scheduled  to  occur  between 
January  22,  2002  and  February  15,  2002. 
These  dates  are  subject  to  change  at 
SBA's  discretion. 
ADDRESSES:  Bidder  Information 
Packages  will  be  available  fittm  the 
SBA's  Transaction  Financial  Advisor, 
KPMG  Consulting,  Inc.  ("KPMG ')  and 
its  subcontractor,  Hanover  Capital 
Partners.  Ltd.  ("Hanover").  Bidder 
Information  Packages  will  only  be  made 
available  to  parties  that  have  submitted 
a  completed  Confidentiality  Agreement 
and  Bidder  Qualification  Statement  and 
have  demonstrated  that  they  are 
qualified  bidders.  The  Confidentiality 
Agreement  and  Bidders  Qualification 
Statement  are  available  on  the  SBA  Web 
site  at  http://www.sba.gov/assets/ 

current sale/saleS.htm]  or  by  calling 

the  SBA  Loan  Sale  *5  Center  toll-free  at 
Hanover  at  (888)  737-3840.  The 
completed  Confidentiality  and  Bidder 
Qualification  Statement  can  be  sent  to 
the  attention  of  Kathryn  Merk,  SBA 
Loan  Sale  #5,  by  either  fax,  at  (732)  572- 
5959  or  by  mail,  to  Hanover  Capital 
Partners,  Ltd.,  100  Metroplex  IMve, 
Suite  301,  Edison,  NJ  08817. 

The  Due  Diligence  Facility  opened 
October  29,  2001  and  will  close  January 
14,  2002.  These  dates  are  subject  to 
change  at  SBA's  discretion. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  L.  Hawley,  Program  Managw, 
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Small  Business  Administration,  409 
Third  Street,  SW.,  Washington,  DC 
20416:  202-401-8234.  This  is  not  a  toll 
free  number.  Hearing  or  speech- 
impaired  individuals  may  access  this 
number  via  TDD/TTY  by  calling  the 
Federal  Information  Relay  Service's  toll- 
free  number  at  1-800-877-8339. 
SUPPt-EMENTARY  INFCRMATION:  SBA 
intends  to  sell  approximately  30,000 
secured  and  imsecured  business  and 
disaster  assistance  loans,  collectively 
referred  to  as  the  "Loans".  The  Loans 
include  performing,  sub-performing  and 
non-performing  loans.  The  Loans  will 
be  offered  to  qualified  bidders  in  pools 
that  will  be  based  on  such  factors  as 
performance  status,  collateral  status, 
collateral  type  and  geographic  location 
of  the  collateral.  A  Ust  of  tiie  Loans,  loan 
pools  and  pool  descriptions  is  contained 
in  the  Bidder  Information  Package.  SBA 
will  offer  interested  persons  an 
opportunity  to  bid  competitively  on 
loan  pools,  subject  to  conditions  set 
forth  in  the  Bidder  Information  Package. 
SBA  shall  use  its  sole  discretion  to 
evaluate  and  determine  winning  bids. 
No  loans  will  be  sold  individually.  The 
Loans  to  be  sold  are  located  throughout 
the  United  States  as  well  as  Puerto  Rico. 
U.S.  Virgin  Islands,  Guam  and  other 
Pacific  Islands. 

The  Bidding  Process:  To  ensure  a 
uniform  and  fair  competitive  bidding 
process,  the  terms  of  sale  are  not  subject 
to  negotiation.  SBA  will  describe  in 
detail  the  procedure  for  bidding  on  the 
Loans  in  the  Bidder  Information 
Package,  which  will  include  bid  forms, 
a  non-negotiable  loan  sale  agreement 
prepared  by  SBA  ("Loan  Sale 
Agreement"),  specific  bid  instructions, 
as  well  as  pertinent  loan  information 
such  as  total  outstanding  unpaid 
principal  balance,  interest  rate,  matiuity 
term,  aggregate  payment  history  and 
collateral  information  including 
geographic  location  and  type.  The 
Bidder  Information  Package  also 
includes  CD-ROMs  that  contain 
information  pertaining  to  the  Loans. 

The  Bidder  Information  Package 
became  available  approximately  10 
weeks  prior  to  the  Bid  Date.  It  contains 
procedures  for  obtaining  supplemental 
information  about  the  Loans.  Any 
interested  party  may  request  a  copy  of 
the  Bidder  Information  Package  by 
sending  a  written  request  together  with 
a  duly  executed  copy  of  the 
.Confidentiality  Agreement  and  a  Bidder 
Qualification  Statement  to  the  address 
specified  in  the  ADDRESSES  section  of 
this  notice. 

Prior  to  the  Bid  Date,  a  Bidder 
Information  Package  Supplement  will 
be  mailed  to  all  recipients  of  the  original 


Bidder  Information  Package.  It  will 
contain  the  final  list  of  loans  included 
in  Sale  #5  and  any  final  instructions  for 
the  sale. 

Deposit  and  Liquidated  Damages: 
Each  Bidder  must  include  with  its  bid 
a  deposit  equal  to  10  percent  of  the 
amount  of  the  bidder's  highest  bid.  If  a 
successful  bidder  fails  to  abide  by  the 
terms  of  the  Loan  Sale  Agreement, 
including  paying  SBA  any  remaining 
siuns  due  pursuant  to  the  Loan  Sale 
Agreement  and  closing  within  the  time 
period  specified  in  the  Loan  Sale 
Agreement,  SBA  shall  retain  the  deposit 
as  liquidated  damages. 

Due  Diligence  Facility:  The  bidder 
due  diligence  period  began  October  29, 
2001.  During  the  bidder  due  diligence 
period,  qualified  bidders  may,  for  a  non- 
refundable assessment  of  $500  US 
dollars,  review  all  asset  file  documents 
that  have  been  imaged  onto  a  database 
by  visiting  the  due  diligence  faciUty 
located  at  1050  Connecticut  Avenue, 
NW.,  8th  Floor,  Washington,  DC  20036 
and/or  via  remote  access.  Bidders  that 
have  paid  the  due  diligence  assessment 
of  $500  US  dollars  may  also  request  CD- 
ROMs  that  contain  substantial  due 
diligence  materials  such  as  loan 
payment  history  and  updated  third 
party  reports. 

Specific  instructions  for  ordering 
information  in  electronic  format  or 
making  an  appointment  to  visit  the  due 
diligence  facihty  are  included  in  the 
SBA  Loan  SaleS  Web  site  [http:// 
www.sba.gov/assets/cuTTent_sale/ 
sale5.html)  and  the  Bidder  Information 
Package. 

SBA  Reservation  of  Rights:  SBA 
reserves  the  right  to  remove  loans  bom 
the  sale  at  any  time  prior  to  the  Closing 
Date,  and  add  loans  prior  to  the  Cut-Off 
Date  for  any  reason  and  without 
prejudice  to  its  right  to  include  any 
loans  in  a  later  sale.  After  the  Cut-Off 
Date,  SBA  will  retain  any  loan  that 
meets  the  following  criteria:  (1)  The 
obligor  makes  a  payment  that  fully 
satisfies  his/her  obligation;  (2)  Seller 
carmot  provide  any  Evidence  of 
Indebtedness;  (3)  Seller  does  not  own, 
control  or  have  the  right  to  transfer  the 
Loan;  (4)  A  pending  or  threatened  suit, 
action,  arbitration,  investigation  or 
proceeding  which  could  affect  the  Seller 
in  an  luiacceptable  manner;  and  (5) 
Loan  is  inextricably  related  to  another 
asset,  claim,  right  of  action  that  is 
retained  by  the  Seller. 

SBA  also  reserves  the  right  to 
terminate  this  sale  at  any  time  prior  to 
the  Bid  Date. 

SBA  reserves  the  right  to  use  its  sole 
discretion  to  evaluate  and  determine 
winning  bids.  SBA  also  reserves  the 
right  in  its  sole  discretion  and  for  any 


reason  whatsoever  to  reject  any  and  all 
bids. 

SBA  reserves  the  right  to  conduct  a 
"best  and  final"  round  of  bidding 
wherein  bidders  will  be  given  the 
opportunity  to  increase  their  bids.  A 
best  and  final  round  shall  not  be 
construed  as  a  rejection  of  any  bid  or 
preclude  SBA  from  accepting  any  bid 
made  by  a  bidder. 

SBA  reserves  the  right  to  sell  less  than 
100  percent  of  the  Loans  offered  for  sale 
and  "re-offer"  the  remaining  loans 
subsequent  to  the  initial  bid. 

Ineligible  Bidders:  The  following 
individuals  and  entities  (either  alone  or 
in  combination  with  others)  are 
ineligible  to  bid  on  the  Loans  included 
in  the  sale: 

(1)  Any  employee  of  SBA,  any 
member  of  any  such  employee's 
household  and  any  entity  controlled  by 
a  SBA  employee  or  by  a  member  of  such 
employee's  household. 

(2)  Any  individual  or  entity  that  is 
debarred  or  suspended  from  doing 
business  with  SBA  or  any  other  agency 
of  the  United  States  Government. 

(3)  Any  contractor,  subcontractor, 
consultant,  and/or  advisor  (including 
any  agent,  employee,  partner,  director, 
principal,  or  affiliate  of  any  of  the 
foregoing)  who  will  perform  or  has 
performed  services  for,  or  on-behalf  of 
SBA,  either  in  connection  with  this  sale 
or  the  development  of  SBA's  loan  sale 
pronam. 

(4)  Any  individual  that  was  an    • 
employee,  partner,  director,  agent  or 
principal  of  any  entity,  or  individual 
described  in  paragraph  (3)  above  at  any 
time  during  which  the  entity  or 
individual  performed  services  for,  or  on 
behalf  of  SBA,  either  in  connection  with 
this  sale  or  the  development  of  SBA's 
loan  sale  program. 

(5)  Any  individual  or  entity  that  has 
used  or  will  use  the  services,  directly  or 
indirectly,  of  any  person  or  entity 
ineligible  under  any  of  paragraphs  (1) 
through  (4)  above  to  assist  in  the 
preparation  of  any  bid  in  connection 
with  this  sale. 

Loan  Sale  Procedure:  SBA  plans  to 
use  a  competitive  online  closed  bid 
auction  process  as  the  method  to  sell  the 
majority  of  the  Loans.  SBA  also  plans  to 
offer  eight  designated  pools  of  loans  in 
an  open  E-cry  on  line  auction  format. 
SBA  beUeves  an  auction  sale  optimizes 
the  return  on  the  sale  of  Loans  and 
attracts  the  largest  field  of  interested 
parties.  A  competitive  bid  auction  also 
provides  the  quickest  and  most  efficient 
vehicle  for  the  SBA  to  dispose  of  the 
Loans. 

Post  Sale  Servicing'Requirements:  The 
Loans  will  be  sold  servicing  released. 
Purchasers  of  the  Loans^and  their 
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successors  and  assigns  will  be  required 
to  service  the  Loans  in  atcordance  with 
the  applicable  provisions  of  the  Loan 
Sale  Agreement  for  the  life- of  the  Loans. 
In  addition,  the  Loan  Sale  Agreement 
establishes  certain  requirements  that  a 
servicer  must  satisfy  in  order  to  service 
the  Loans. 

Scope  of  Notice:  This  notice  appUes 
to  Loan  Sale  Number  #5  and  does  not 
establish  agency  procedures  and 
policies  for  other  loan  sales.  If  there  are 
any  conflicts  between  this  Notice  and 
the  Bidder  Information  Package,  the 
Bidder  Information  Package  shall 
prevail. 

LeAnn  M.  Oliver, 

Deputy  Associate  Administrator  for  Financial 

Assistance. 

[FRDoc.  02-1265  Filed  1-16-02;  8:45  am) 

BMJJNG  CODE  802S-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Maximum  Dollar  Limit  in  the  Fee 
Agreement  Process 

AGENCY:  Social  Security  Administration. 
action:  Notice. 

SUMMARY:  The  Social  Security 
Administration  (SSA)  is  announcing 
that  the  maximum  dollar  Umit  for  fee 
agreements  approved  under  sections 
206(a)(2)(A)  and  1631(d)(2KA)  of  the 
Social  Seciuity  Act  will  be  increased  to 
$5,300  effective  February  1,  2002.  On  or 
after  February  1,  2002,  decision-niakers 
may  approve  fee  agreements  up  to  the 
new  limit  provided  that  the  fee 
agreement  otherwise  meets  the  statutory 
conditions  and  is  not  excepted  from  the 
fee  agreement  process. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
B.  Watson,  Office  of  the  General 
Counsel,  phoQe  (410)  965-3137,  e-mail: 
john.watson@ssa.gov. 
SUPPLEMENTARY  INFORMATKNH:  Section 
5106  of  Public  Law  No.  101-508.  the 
Omnibus  Budget  ReconciUation  Act  of 
1990,  amended  sections  206(a)(2)(A) 
and  1631(d)(2)(A)  of  the  Social  Security. 
Act  to  provide  for  a  streamlined  process 
for  obtaining  approval  of  the  fee  a 
representative  wishes  to  charge  for  ' 
representing  a  claimant  before  the 
Social  Security  Administration.  To  use 
that  process,  the  representative  and  the 
claimant  must  agree,  in  writing,  to  a  fee 
that  does  not  exceed  the  lesser  of  25% 
of  past  due  benefits  or  a  prescribed 
dollar  amount.  Public  Law  101-508 
established  the  initial  amount  at  $4,000 
and  gave  the  Commissioner  of  Social 
Seciuity  the  authority  to  increase  it, 
from  time  to  time,  provided  that  the 
cumulative  rate  of  increase  does  not  at 


any  time  exceed  the  rate  of  increase  in 
primary  insurance  amoimts  since 
January  1, 1991.  The  law  further 
provided  that  notice  of  any  increased 
amount  shall  be  published  in  the 
Federal  Register. 

By  this  notice,  we  announce  that  the 
maximum  dollar  amount  for  fee 
agreements  will  increase  to  $5,300;  fee 
agreements  with  the  increased  amoimt 
may  be  approved  by  a  decision-maker 
on  or  after  February  1,  2002.  The  limit 
of  $5,300  was  determined  by  applying 
the  guideline  described  above:  a 
hypothetical  primary  insurance  amount 
of  $4,000  on  January  1, 1991  would 
increase  by  calendar  year  2002  to 
$5,350.  We  rounded  this  amount  down 
to  the  nearest  $100  to  simplify  the  figure 
for  use  by  claimants,  representatives, 
and  SSA. 

Dated:  January  8.  2002. 
Jo  Anne  B.  Bamhart, 

Commissioner  of  Social  Security. 

[PR  Doc.  02-1223  Filed  1-16-02:  8:45  am] 

BILUNQ  CODE  4191-02-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3876] 

New  Conservstion  Measures  for 
Antarctic  Fishing  Under  the  Auspices 
ofCCAMLR 

AGENCY:  State  Department. 
ACTION:  Notice. 

SUMMARY:  At  its  Twentieth  Meeting  in 
Hobart,  Tasmania,  October  2  2 -to 
November  2,  2001,  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resoiuces  (CCAMLR),  of  which 
the  United  States  is  a  member,  adopted 
conservation  measiu-es,  pending 
coimtries'  approval,  pertaining  to 
fishing  in  the  CCAMLR  Convention 
Area.  All  the  measures  were  agreed 
upon  in  accordance  with  Article  DC  of 
the  Convention  for  the  Conservation  of 
Antarctic  Marine  Living  Resources. 
Measures  adopted  restrict  overall 
catches  of  certain  species  of  fish  and 
crabs,  restrict  fishing  in  certain  areas, 
specify  implementation  and  inspection 
obligations  supporting  the  Catch 
Documentation  Scheme  of  Contracting 
Parties,  and  promote  compliance  with 
CCAMLR  measures  by  non-Contracting 
Party  vessels.  This  notice  includes  the 
full  text  of  the  conservation  measines 
adopted  at  the  Twentieth  meeting  of 
CCAMLR.  For  all  of  the  conservation 
measures  in  force,  see  the  CCAMLR  web 
site  at  www.ccamlr.org.  This  notice, 
therefore,  together  with  the  U.S. 
regulations  referenced  under  the 
Supplementary  Information  provides  a 


comprehensive  register  of  all  current 
U.S.  obligations  under  CCAMLR. 

DATES:  Persons  wishing  to  comment  on 
the  measiues  or  desiring  more 
information  should  submit  written 
conunents  within  30  days  of  this 
annoimcement. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roberta  L.  Chew,  Office  of  Oceans 
Affairs  (OES/OA),  Room  5805. 
Department  of  State,  Washington,  DC 
20520:  tel:  202-647-3947;  fax:  202-647- 
9099;  e-mail:  chewTl@state.gov. 

SUPPLEMENTARY  INFORMATION: 

Individuals  interested  in  CCAMLR 
should  also  see  15  CFR  Chapter  III — 
International  Fishing  and  Related 
Activities,  Part  300 — International 
Fishing  Regulations,  Subpart  A — 
General;  Subpart  B — High  Seas 
Fisheries;  and  Subpart  G —  Antarctic 
Marine  Living  Resources,  for  other 
regulatory  measures  related  to 
conservation  and  management  in  the 
CCAMLR  Convention  area.  Subpart  B 
notes  the  requirements  for  high  seas 
fishing  vessel  licensing.  Subparts  A  and 
G  describe  the  process  for  regulating 
U.S.  fishing  in  the  CCAMLR  Convention 
area  and  contain  the  text  of  CCAMLR 
Conservation  Measures  that  are  not 
expected  to  change  from  year  to  year. 
The  regulations  in  Subparts  A  and  G 
include  sections  on;  Purpose  and  scope; 
Definitions;  Relationship  to  other 
treaties,  conventions,  laws,  and 
regulations;  Procedure  for  according 
protection  to  CCAMLR  Ecosystem 
Monitoring  Program  Sites;  Scientific 
Research;  Initiating  a  new  fishery; 
Exploratory  fisheries;  Reporting  and 
recordkeeping  requirements;  Vessel  and 
gear  identification;  Gear  disposal;  Mesh 
Size;  Harvesting  permits;  Import 
permits;  Appointment  of  a  designated 
representative;  Prohibitions;  Facilitation 
of  enforcement  and  inspection;  and 
Penalties. 

Conservation  Measures  Remaining  in 
Force:  The  Commission  agreed  that  the 
Conservation  Measures  2/III,  3/IV.  4/V, 
5/V.  6/V,  7/V,  18/XD(.  19/DC,  29/XK, 
31/X,  32/XIX,  40/X,  51/XIX,  61/XII.  62/ 
XIX.  63/XV,  64/XK,  65/XII,  72/XVn. 
73/XVn,  82/XD(,  95/XIV.  106/XIX,  121/ 
XIX,  122/XIX.  129/XVI,  146/XVII,  147/ 
XIX,  160/XVII,  171/XVm,  173/XVffl. 
and  180/XVm,  and  Resolutions  7/IX. 
10/Xn.  13/XIX,  14/XIX.  15/XIX.  and  16/ 
XIX  remain  in  force.  For  the  text  of 
CCAMLR  Conservation  Measures 
remaining  in  force,  see  61  FR  66723, 
dated  December  18,  1996;  63  FR  5587, 
dated  February  3,  1998;  63  FR  300  dated 
December  22, 1998;  64  FR  71165,  dated 
December  20, 1999;  and  66  FR  7527, 
dated  January  23.  2001. 
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New  and  Revised  Conservation 
Measures:  At  its  Twentieth  Meeting  in 
Hobart.  Tasmania,  October  22  to 
November  2,  2001,  the  Commission  for 
the  Conservation  of  Antarctic  Marine 
Living  Resources  (CCAMLR)  revised  the 
foUovtring  Conservation  Measures  45/ 
XIV,  118/XVn,  119/XVn,  148/XVn  and 
170/XIX.  hi  addition.  23  new  measures 
and  one  new  resolution  were  adopted. 
The  conservation  measures  and 
resolution  adopted  at  the  Twentieth 
Meeting  follow: 

Conservation  Measure  45/XX 

Precautionary  Catch  Limitation  on 
Euphausia  superba  in  Statistical 
Division  58.4.2 


Catch  Limit  1. 

The  total  catch  of  Euphausia  superba 
in  Statistical  Division  58.4.2  shall  be 
limited  to  450,000  tonnes  in  any  fishing 
season.  This  limit  shall  be  kept  under 
review  by  the  Commission,  taking  into 
account  the  advice  of  the  Scientific 
Committee. 

Season  2.  I 

A  fishing  season  begins  on  1 
December  and  finishes  on  30  November 
of  the  following  year. 

Data  3.  I 

For  the  purposes  of  implementing  this 
conservation  measure,  the  catches  shall 
be  reported  to  the  Commission  on  a 
monthly  basis. 

Conservation  Measure  118/XX 

Scheme  To  Promote  Compliance  by 
Non-Contracting  Party  Vessels  Witii 
CCAMLR  Conservation  Measures 

The  Commission, 

Requesting  non-Contracting  Parties  to 
cooperate  fidly  with  the  Commission 
with  a  view  to  ensuring  that  the 
effectiveness  of  CCAMLR  conservation 
measures  is  not  imdermined,  hereby 
adopts  the  following  conservation 
measure  in  accordance  with  Article 
D(.2(i)  of  the  Convention: 

1.  A  non-Contracting  Party  vessel 
which  has  been  sighted  engaging  in 
fishing  activities  in  the  Convention  Area 
or  has  been  denied  landing  or 
transhipment  in  accordance  with 
Conservation  Measure  147/XDC  is 
presumed  to  be  undermining  the 
efiiectiveness  of  CCAMLR  conservation 
measures,  hi  the  case  of  any 
transhipment  activities  involving  a 
sighted  non-Contracting  Party  vessel 
inside  or  outside  the  Convention  Area, 
the  presumption  of  undermining  the 
effectiveness  of  CCAMLR  conservation 
measures  appUes  to  any  other  non- 
Contracting  Party  vessel  which  has 
engaged  in  such  activities  with  that 
vessel. 


2.  Information  regarding  such 
sightings  or  denial  of  landings  or 
transhipments  shall  be  transmitted 
immediately  to  the  Commission  in 
accordance  with  Article  XXII  of  the 
Convention.  The  Secretariat  shall 
transmit  this  information  to  all 
Contracting  Parties,  within  one  business 
day  of  receiving  this  information,  and  to 
the  Flag  State  of  the  sighted  vessel  as 

soon  as  possible. 

3.  The  Contracting  Party  which  sights 

the  non-Contracting  Party  vessel  or 
denies  it  landing  or  transhipment  under 
paragraph  1  shall  attempt  to  inform  the 
vessel  it  is  presumed  to  be  undermining 
the  objective  of  the  Convention  and  that 
this  information  will  be  distributed  to 
all  Contracting  Parties  and  to  the 
Secretariat,  and  to  the  Flag  State  of  the 

vsssbI. 

4.  When  the  non-Contracting  Party 
vessel  referred  to  in  paragraph  1  enters 
a  port  of  any  Contracting  Party,  it  shall 
be  inspected  by  authorised  Contracting 
Party  officials  in  accordance  with 
Conservation  Measure  147/XIX  and 
shall  not  be  allowed  to  land  or  tranship 
any  fish  until  this  inspection  has  taken 
place.  Such  inspections  shall  include 
the  vessel's  documents,  logbooks, 
fishing  gear,  catch  on  board  and  any 
other  matter,  which  may  include 
information  from  a  VMS,  relating  to  the 
vessel's  activities  in  the  Convention 

Area. 

5.  Landing  and  transhipments  of  all 
fish  from  a  non-Contracting  Party  vessel 
which  has  been  inspected  pursuant  to 
paragraph  4,  shall  be  prohibited  in  all 
Contracting  Party  ports  if  such 
inspection  reveals  that  the  vessel  has  on 
board  species  subject  to  CCAMLR 
conservation  measures,  unless  the 
vessel  establishes  that  the  fish  were 
caught  outside  the  Convention  Area,  or 
in  compliance  with  all  relevant 
CCAMLR  conservation  measures  and 
requirements  imder  the  Convention. 

6.  Contracting  Parties  shall  ensure 
that  their  vessels  do  not  receive 
transhipments  of  fish  bom  a  non- 
Contracting  Party  vessel  which  has  been 
sighted  and  reported  as  having  engaged 
in  fishing  activities  in  the  Convention 
Area  and  therefore  presumed  as  having 
undermined  the  effectiveness  of . 
CCAMLR  conservation  measures. 

7.  Information  on  the  results  of  all 
inspections  of  non-Contracting  Party 
vessels  conducted  in  the  ports  of 
Contracting  Parties,  and  on  any 
subsequent  action,  shall  be  transmitted 
immediately  to  the  Commission.  The 
Secretariat  shall  transmit  this 
information  immediately  to  all 
Contracting  Parties,  and  to  the  relevant 
Flag  State(s). 

8.  At  each  annual  meeting  the 
Commission  will  identify  those  non- 


Contracting  Parties  whose  vessels  have 
been  sighted  engaging  in  fishing 
activities  in  the  Convention  Area  or 
have  been  denied  landing  or 
transhipment  imder  paragraph  1,  or  who 
are  otherwise  engaged  in  activities  that 
threaten  to  imdermine  the  effectiveness 
of  CCAMLR  conservation  measures. 

9.  The  Secretariat,  in  consultation 
with  the  Chair  of  the  Commission  shall 
request  those  non-Contracting  Parties 
identified  pursuant  to  paragraph  8,  to 
immediately  take  steps  to  desist  bora 
activities  undermining  the  effectiveness 
of  CCAMLR  conservation  measures,  and 
advise  the  Secretariat  of  the  actions 
taken  in  this  regard. 

10.  Contracting  Parties  shall  jointly 
and/or  individually  request  non- 
Contracting  Parties  identified  pursuant 
to  paragraph  8,  to  cooperate  fully  with 
the  Commission  in  order  to  avoid 
imdermining  the  effectiveness  of 
conservation  measiires  adopted  by  the 
Commission. 

11.  The  Commission  shall  review,  at 
subsequent  annual  meetings  as 
appropriate,  actions  taken  by  those  non- 
Contracting  Parties  identified  pursuant 
to  paragraph  8  to  which  requests  have 
been  made  pursuant  to  paragraphs  9  and 
10. 

12.  The  Commission  shall  annually 
review  information  accrued  under 
paragraphs  8  to  11  to  decide  the 
appropriate  measures  to  be  taken  so  as 
to  address  these  issues  with  those 
identified  non-Contracting  Party  States. . 
Such  measures  could  include,  but  are 
not  limited  to,  those  measures  set  out  in 
paragraph  68^  of  the  FAO  International 
Plan  of  Action  to  Prevent,  Deter  and 
Eliminate  Illegal,  Unreported  and 
Unregulated  Fishing. 

Conservation  Measure  IIS/XX^,  ^ 

Licensing  and  Inspection  Obligations  of 
Contracting  Parties  With  Regard  to 
Their  Flag  Vessels  Operating  in  the 
Convention  Area 

1.  Each  Contracting  Party  shall 
prohibit  fishing  by  its  flag  vessels  in  the 
Convention  Area  except  pursuant  to  a 
licence^  that  the  Contracting  Party  has 
issued  setting  forth  the  specific  areas, 
species  and  time  periods  for  which  such 


>  '** 'multilateral  trade-related  measures 
envisaged  in  regional  fisheries  management 

"  organizations  may  be  used  to  support  cooperative 
efforts  to  ensure  that  trade  in  specific  Rsh  and  Bsh 
products  does  not  in  any  way  encourage  lUU 
fishing  or  otherwise  undermine  the  effectiveness  of 
conservation  and  management  measures  which  are 
consistent  with  the  1982  UN  Convention.' 

>  Except  for  waters  adjacent  to  the  Ketguelen  and 
Crozet  blands. 

2  Except  for  waters  adjcent  to  the  Prince  Edward 
Islands. 

3  Includes  permit 
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fishing  is  authorised  and  all  other 
specific  conditions  to  which  the  fishing 
is  subject  to  give  effect  to  CCAMLR 
conservation  measures  and 
requirements  under  the  Convention. 

2.  A  Contracting  Party  may  only  issue 
such  a  licence  to  fish  in  the  Convention 
Area  to  vessels  flying  its  flag,  if  it  is 
satisfied  of  its  ability  to  exercise  its 
responsibilities  under  the  Convention 
and  its  conservation  measures,  by 
requiring  from  each  vessel,  infer  alia, 
the  following: 

(i)  Timely  notification  by  the  vessel  to 
its  Flag  State  of  exit  from  and  entry  into 
any  port; 

(lij  Notification  by  the  vessel  to  its 
Flag  State  of  entry  into  the  Convention 
Area  and  movement  between  areas, 
subareas/divisions; 

(iii)  Reporting  by  the  vessel  of  catch 
data  in  accordance  with  CCAMLR 
requirements;  and 

(iv)  Operation  of  a  VMS  system  on 
board  the  vessel  in  accordance  with 
Conservation  Measure  148/XX. 

3.  Each  Contracting  Party  shall 
provide  to  the  Secretariat  within  seven 
days  of  the  issuance  of  each  licence  the 
following  infonnation  about  licences 
issued: 

•  Name  of  the  vessel; 

•  Time  periods  authorised  for  fishing 
(start  and  end  dates); 

•  Area(s)  of  fishing; 

•  Species  targeted;  and 

•  Gear  used. 

4.  The  licence  or  an  authorised  copy 
of  the  licence  must  be  carried  by  the 
fishing  vessel  and  must  be  available  for 
inspection  at  any  time  by  a  designated 
CCAMLR  inspector  in  the  Convention 
Area. 

5.  Each  Contracting  Party  shall  verify, 
through  inspections  of  all  of  its  fishing 
vessels  at  the  Party's  departure  and 
arrival  ports,  and  where  appropriate,  in 
its  ExclusiveEconomic  Zone,  their 
compUance  with  the  conditions  of  the 
licence  as  described  in  paragraph  1  and 
with  the  CCAMLR  conservation 
measures.  In  the  event  that  there  is 
evidence  that  the  vessel  has  not  fished 
in  accordance  with  the  conditions  of  its 
licence,  the  Contracting  Party  shall 
investigate  the  infringement  and,  if 
necessary,  apply  appropriate  sanctions 
in  accordance  with  its  national 
legislation. 

6.  Each  Contracting  Party  shall 
include  in  its  annual  report  pursuant  to 
paragraph  12  of  the  CCAMLR  System  of 
Inspection,  steps  it  has  taken  to 
implement  and  apply  this  conservation 
measure;  and  may  include  additional 
measures  it  may  have  taken  in  relation 
to  its  flag  vessels  to  promote  the 
effectiveness  of  CCAMLI^  conservation 
measures. 


Conservation  Measure  148^CX 

Automated  Satellite-Linked  Vessel 
Monitoring  Systems  (VMS) 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Article  K  of  the 
Convention: 

1.  Each  Contracting  Party  shall,  no 
later  than  March  1, 1999,  establish  an 
automated  VesselMonitoring  System 
(VMS)  to  monitor  the  position  of  its 
fishing  vessels,  which  are  licensed  >  in 
accordance  with  Conservation  Measure 
119/XX,  to  harvest  marine  living 
resources  in  the  Convention  Area,  and 
for  which  catch  limits,  fishing  seasons 
or  area  restrictions  have  been  set  by 
conservation  measures  adopted  by  the 
Commission. 

2.  Any  Contracting  Party  unable  to 
estabhsh  VMS  in  accordance  with 
paragraph  1  shall  inform  the  CCAMLR 
Secretariat  within  90  days  following  the 
notification  of  this  conservation 
measure,  and  communicate  its  intended 
timetable  for  implementation  of  VMS. 
However,  the  Contracting  Party  shall 
estabUsh  VMS  at  the  earliest  possible 
date,  and  in  any  event,  no  later  than 
December  31,  2000. 

3.  The  implementation  of  VMS  on 
vessels  while  participating  only  in  a 
krill  fishery  is  not  currently  required. 

4.  Each  Contracting  Party,  within  two 
working  days  of  receiving  the  required 
VMS  information,  shall  provide  to  the 
Secretariat  dates  and  the  statistical  area, 
subarea  or  division  for  each  of  the 
following  movements  of  its  flag  fishing 
vessels: 

(i)  Entering  and  leaving  the  -    ■ 
Convention  Area;  and 

(ii)  Crossing  boundaries  between 
CCAMLR  statistical  areas,  subareas  and 
divisions. 

5.  For  the  purpose  of  this  measure, 
VMS  mpans  a  system  where,  inter  alia: 

(i)  Through  the  installation  of 
satellite-tracking  devices  on  board  its 
fishing  vessels,  the  Flag  State  receives 
automatic  transmission  of  certain 
information.  This  information  includes 
the  fishing  vessel  identification, 
location,  date  and  time,  and  is  collected 
by  the  Flag  State  at  least  every  four 
hours  to  enable  it  to  monitor  effectively 
its  flag  vessels; 

(ii)  Performance  standards  provide,  as 
a  minimum,  that  the  VMS: 

(a)  Is  tamper  proof; 

(b)  Is  fully  automatic  and  operational 
at  all  times  regardless  of  environmental 
conditions; 

(c)  Provides  real  time  data; 

(d)  Provides  the  geographical  position 
of  the  vessel,  with  a  position  error  of 


1  Includes  permit. 


less  than  500  m  with  a  confidence 
interval  of  99%,  the  format  being 
determined  by  the  Flag  State;  and 

(e)  In  addition  to  regular  messages, 
provides  special  messages  when  the 
vessel  enters  or  leaves  the  Convention 
Area  and  when  it  moves  between 
oneCCAMLR  area,  subarea  or  division 
within  the  Convention  Area. 

6.  In  the  event  of  technical  failure  or 
other  non- function  of  the  VMS,  the 
master  or  the  owner  of  the  fishing 
vessel,  as  a  minimiun: 

(i)  Shall  communicate  at  least  once 
every  24  hours,  starting  from  the  time 
that  this  event  was  detected,  the  data 
referred  in  paragraph  4(i)  by  telex,  by 
fax,  by  telephone  message  or  by  radio  to 
the  Flag  State;  and 

(ii)  Shall  take  immediate  steps  to  have 
the  device  repaired  or  replaced  as  soon 
as  possible,  and,  in  any  event,  within 
two  months.  If  during  that  period  the 
vessel  returns  to  port  it  shall  not  be 
allowed  to  commence  a  further  fishing 
trip  without  having  the  defective  device 
repaired  or  replaced. 

7.  In  the  event  that  the  VMS  ceases  to 
operate,  the  Contracting  Party  as  soon  as 
possible  shall  advise  the  Executive 
Secretary  of  the  name  of  the  vessel,  the 
date,  time  and  the  location  of  the  vessel 
when  the  VMS  failed.  The  Party  shall 
also  inform  the  ExecutiveSecretary 
when  the  VMS  becomes  operational 
again.  The  Executive  Secretary  shall 
make  such  information  available  to 
Contracting  Parties  upon  request. 

8.  Contracting  Parties  shall  report  to 
the  Secretariat  before  the  start  ef  the 
annual  meeting  of  the  Commission  in 
1999,  on  the  VMS  which  has  been 
introduced  in  accordance  with 
paragraphs  1  and  2,  including  its 
technical  details,  and  each  year 
thereafter,  on: 

(i)  Any  change  in  the  VMS;  and 
(ii)  In  accordance  with  paragraph  XI 
of  the  CCAMLR  System  of  Inspection, 
all  cases  where  they  have  determined, 
with  the  assistance  of  the  VMS  that 
vessels  of  their  flag  had  fished  in  the 
Convention  Area  in  possible 
contravention  of  CCAMLR  conservation 
measures. 

Conservation  Measure  170^CX 

Catch  Documentation  Scheme  for 
Dissostichus  spp. 

The  Commission, 

Concerned  that  illegal,  unregulated 
and  unreported  (lUU)  fishing  for 
Dissostichus  spp.  in  the  Convention 
Area  threatens  serious  depletion  of 
populations  of  Dissostichus  spp.. 

Aware  that  lUU  fishing  involves 
significant  by-catch  of  some  Antarctic 
species,  including  endangered  albatross. 
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Noting  that  lUU  fishing  is 
inconsistent  with  the  objective  of  the 
Convention  and  undermines  the 
effectiveness  of  CX^AMLR  conservation 
measures, 

Underlining  the  responsibilities  of 
Flag  States  to  ensure  that  their  vessels 
conduct  their  fishing  activities  in  a 
responsible  manner, 

Mindful  of  the  rights  and  obligations 
of  Port  States  to  promote  the 
effectiveness  of  regional  fishery 
conservation  measures, 

Aware  that  lUU  fishing  reflects  the 
high  value  of,  and  resulting  expansion 
in  markets  for  and  international  trade 
in,  Dissostichus  spp.. 

Recalling  that  Contracting  Parties 
have  agreed  to  introduce  classification 
codes  for  Dissostichus  spp.  at  a  national 
level, 

Recognising  that  the  implementation 
of  a  Catch  Documentation  Scheme  for 
Dissostichus  spp.  will  provide  the 
Commission  with  essential  information 
necessary  to  provide  the  precautionary 
management  objectives  of  the 
Convention, 

Committed  to  take  steps,  consistent 
with  international  law,  to  identify  the 
origins  of  Dissostichus  spp.  entering  the 
markets  of  Contracting  Parties  and  to 
determine  whether  Dissostichus  spp. 
harvested  in  the  Convention  Area  that  is 
imported  into  their  territories  was 
caught  in  a  manner  consistent  with 
CCAMLR  conservation  measures. 

Wishing  to  reinforce  the  conservation 
measures  already  adopted  by  the 
Commission  with  respect  to 
Dissostichus  spp., 

Inviting  non-Contracting  Parties 
whose  vessels  fish  for  Dissostichus  spp. 
to  participate  in  the  Catch 
Docimientation  Scheme  for  Dissostichus 
spp..  hereby  adopts  the  following 
conservation  measure  in  accordance 
with  Article  DC  of  the  Convention: 

1.  Each  Contracting  Party  shall  take 
steps  to  identify  the  origin  of 
Dissostichus  spp.  imported  into  or 
exported  from  its  territories  and  to 
determine  whether  Dissostichus  spp. 
harvested  in  the  Convention  Area  that  is 
imported  into  or  exported  from  its 
territories  was  cau^t  in  a  manner 
consistent  with  CCAMLR  conservation 
measures. 

2.  Each  Contracting  Party  shall  require 
that  each  master  or  authorised 
representative  of  its  flag  vessels 
authorised  to  engage  in  harvesting  of 
Dissostichus  eleginoides  and/or 
Dissostichus  mawsoni  complete  a 
Dissostichus  catch  docimient  for  the 
catch  landed  or  transhipped  on  each 
occasion  that  it  lands  or  tranships 
Dissostichus  spp. 


3.  Each  Contracting  Party  shall  require 
that  each  landing  of  Dissostichus  spp.  at 
its  ports  and  each  transhipment  of 
Dissostichus  spp.  to  its  vessels  be 
accompanied  by  a  completed 
Dissostichus  catch  document. 

4.  Each  Contracting  Party  shall,  in 
accordance  with  their  laws  and 
regulations,  require  that  their  flag 
vessels  which  intend  to  harvest 
Dissostichus  spp.,  including  on  the  high 
seas  outside  the  Convention  Area,  are 
provided  with  specific  authorisation  to 
do  so.  EachContracting  Party  shall 
provide  Dissostichus  catch  document 
forms  to  each  of  its  flag  vessels 
authorised  to  harvest  Dissostichus  spp. 
and  only  to  those  vessels. 

5.  A  non-Contracting  Party  seeking  to 
cooperate  with  CCAMLR  by 
participating  in  this  scheme  may  issue 
Dissostichus  catch  document  forms,  in 
accordance  with  the  procedures 
specified  in  paragraphs  6  and  7,  to  any 
of  its  flag  vessels  that  intend  to  harvest 
Dissostichus  spp. 

6.  The  Dissostichus  catch  document 
shall  include  the  following  information: 

(i)  The  name,  address,  telephone  and 
fax  nimibers  of  the  issuing  authority; 

(ii)  The  name,  home  port,  national 
registry  nimiber,  and  call  sign  of  the 
vessel  and,  if  issued,  its  IMO/Lloyd's 
registration  number; 

(iii)  The  reference  number  of  the 
licence  or  permit,  whichever  is 
applicable,  that  is  issued  to  the  vessel; 

(iv)  The  weight  of  each  Dissostichus 
species  landed  or  transhipped  by 
product  type,  and 

(a)  By  CCAMLR  statistical  subarea  or 
division  if  caught  in  the  Convention 

Area;  and/or 

(b)  By  FAO  statistical  area,  subarea  or 
division  if  caught  outside  the 
ConventionArea; 

(v)  The  dates  within  which  the  catch 
was  taken; 

(vi)  The  date  and  the  port  at  which 
the  catch  was  landed  or  the  date  arid  the 
vessel,  its  flag  and  national  registry 
number,  to  which  the  catch  was 
transhipped;  and 

(vii)  The  name,  address,  telephone 
and  fax  numbers  of  the  recipient(s)  of 
the  catch  and  the  amount  of  each 
species  and  product  tj^e  received. 

7.  Procedures  for  completing 
Dissostichus  catch  documents  in  respect 
of  vessels  are  set  forth  in  paragraphs  Al 
to  AlO  of  Annex  170/ A  to  this  measure. 
The  standard  catch  document  is 
available  at  the  CCAMLR  website. 
www.ccamlr.org,  or  contact  the  Office  of 
Sustainable  Fisheries  at  the  National 
Marine  Fisheries  Service  (phone 
DeanSwanson:  301-713-2276). 

8.  Each  Contracting  Party  shall  require 
that  each  shipment  of  Dissostichus  spp. 


imported  into  or  exported  from  its 
territory  be  accompanied  by  the  export- 
validated  Dissostichus  catch 
docimient(s]  and,  where  Appropriate, 
validated  re-export  docimient(s)  that 
account  for  all  the  Dissostichus  spp. 
contained  in  the  shipment. 

9.  An  export-validated  Dissostichus 
catch  document  issued  in  respect  of  a 
vessel  is  one  that: 

(i)  Includes  all  relevant  information 
and  signatures  provided  in  accordance 
with  paragraphs  Al  to  Al  1  of  Annex 
170/A  to  this  measure;  and 

(ii)  Includes  a  signed  and  stamped 
certification  by  a  responsible  official  of 
the  exporting  State  of  the  accuracy  of 
the  information  contained  in  the  . 
docimient. 

10.  Each  Contracting  Party  shall 
ensure  that  its  customs  authorities  or 
other  appropriate  officials  request  and 
examine  the  documentation  of  each 
shipment  ot  Dissostichus  spp.  imported 
into  or  exported  from  its  territory  to 
verify  that  it  includes  the  export- 
validated  Dissostichus  catch 
document(s)  and.  where  appropriate, 
validated  re-export  document(s)  that 
account  for  all  the  Dissostichus  spp. 
contained  in  the  shipment.  These 
officials  may  also  examine  the  content 
of  any  shipment  to  verify  the 
information  contained  in  the  catch 
document  or  docimients. 

11.  If.  as  a  result  of  an  examination 
referred  to  in  paragraph  10  above,  a 
question  arises  regarding  the 
information  contained  in  a  Dissostichus 
catch  document  or  a  re-export  document 
the  exporting  State  whose  national 
authority  validated  the  document(s) 
and,  as  appropriate,  the  Flag  State 
whose  vessel  completed  the  dociunent 
are  called  on  to  cooperate  with  the 
importing  State  with  a  view  to  resolving 
such  question. 

12.  Each  Contracting  Party  shall 
promptly  provide  by  the  most  rapid 
electronic  means  copies  to  the  CCAMLR 
Secretariat  of  all  export-validated 
Dissostichus  catch  docimients  and, 
where  relevant,  validated  re-export 
documents  that  it  issued  bom  and 
received  into  its  territory  and  shall 
report  annually  to  the  Secretariat  data, 
drawn  from  such  documents,  on  the 
origin  and  amoiint  of  Dissostichus  spp. 
exported  bom  and  imported  into  its 
territory. 

13.  Each  Contracting  Party,  and  any 
non-Contracting  Party  that  issues 
Dissostichus  catch  docimients  in  respect 
of  its  flag  vessels  in  accordance  with 
paragraph  5,  shall  inform  the  CCAMLR 
Secretariat  of  the  national  authority  or 
authorities  (including  names,  addresses, 
phone  and  fax  numbers  and  email 
addresses)  responsible  for  issuing  and 
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validating  Dissostichus  catch 
documents. 

14.  Notwithstanding  the  above,  any 
Contracting  Party,  or  any  non- 
Contracting  Party  participating  in  the 
Catch  Documentation  Scheme,  may 
require  additional  verification  of  catch 
documents  by  Flag  States  by  using,  inter 
alia,  VMS,  in  respect  of  catches  ^  taken 
on  the  high  seas  outside  the  Convention 
Area,  when  landed  at,  imported  into  or 
exported  from  its  territory. 

15.  If  a  Contracting  Party  participating 
in  the  CDS  has  cause  to  sell  or  dispose 
of  seized  or  confiscated  Dissostichus 
spp.,  it  may  issue  a  Specially  Validated 
Dissostichus  Catch  Document  (SVDCD) 
specifying  the  reasons  for  that 
validation.  Hie  SVDCD  shall  include  a 
statement  describing  the  circumstances 
under  which  confiscated  fish  are 
moving  in  trade.  To  the  extent 
practicable,  Parties  shall  ensure  that  no 
financial  benefit  arising  boxa  the  sale  of 
seized  or  confiscated  catch  accrue  to  the 
perpetrators  of  lUU  fishing.  If  a 
Contracting  Party  issues  a  SVDCD,  it 
shall  immediately  report  all  such 
validations  to  the  Secretariat  for 
conveying  to  all  Parties  and.  as 
appropriate,  recording  in  trade  statistics. 

16.  A  Contracting  Party  may  transfer 
all  or  part  of  the  proceeds  from  the  sale 
of  seized  or  confiscated  Dissostichus 
spp.  into  the  CDS  Fimd  created  by  the 
Commission  or  into  a  national  fund 
which  promotes  achievement  of  the 
objectives  of  the  Convention.  A 
Contracting  Party  may,  consistent  with 
its  domestic  legislation,  decline  to 
provide  a  market  for  toothfish  offered 
for  sale  with  a  SVDCD  by  another  State. 
Provisions  concerning  the  uses  of  the 
CDS  Fimd  are  foimd  in  Annex  B. 

Annex  170/A 

Al.  Each  Flag  State  shall  ensure  that 
each  Dissostichus  catch  document  (prm 
that  it  issues  includes  a  specific 
identification  number  consisting  of: 

(1)  A  four-digit  number,  consisting  of 
the  two-digit  International  Standards 
Organization  (ISO)  coimtry  code  plus 
the  last  two  digits  of  the  year  for  which 
the  form  is  issued;  and 

(ii)  A  three-digit  sequence  number 
(beginning  with  001)  to  denote  the  order 
in  which  catch  document  forms  are 
issued. 

It  shall  also  enter  on  each 
Dissostichus  catch  document  form  the 
number  as  appropriate  of  the  licence  or 
permit  issued  to  the  vessel. 


A2.  The  master  of  a  vessel  which  has 
been  issued  a  Dissostichus  catch 
document  form  or  forms  shall  adhere  to 
the  following  procedures  prior  to  each 
landing  or  transhipment  of  Dissostichus 
spp.: 

(i)  The  master  shall  ensure  that  the 
information  specified  in  paragraph  6  of 
this  conservation  measure  is  accurately 
recorded  on  the  Dissostichus  catch 
document  form; 

(ii)  If  a  landing  or  transhipment 
includes  catch  of  both  Dissostichus  spp., 
the  master  shall  record  on  the 
Dissostichus  catch  document  form  the 
total  amoimt  of  the  catch  landed  or 
transhipped  by  weight  of  each  species; 

(iii)  It  a  landing  or  transhipment 
includes  catch  of  Dissostichus  spp. 
taken  from  different  statistical  subareas 
and/or  divisions,  the  master  shall  record 
on  the  Dissostichus  catch  document 
form  the  amount  of  the  catch  by  weight 
of  each  species  taken  from  each 
statistical  subarea  and/or  division;  and 

(iv)  The  master  shall  convey  to  the 
Flag  State  of  the  vessel  by  the  most 
rapid  electronic  means  available,  the 
Dissostichus  catch  document  number, 
the  dates  within  which  the  catch  was 
taken,  the  species,  processing  type  or 
t)rpes,  the  estimated  weight  to  be  landed 
and  the  area  or  areas  of  the  catch,  the 
date  of  landing  or  transhipment  and  the 
port  and  country  of  landing  or  vessel  of 
transhipment  and  shall  request  from  the 
Flag  State,  a  Flag  State  confirmation 
number. 

A3.  If.  for  catches  <  taken  in  the 
Convention  Area  or  on  the  high  seas 
outside  the  Convention  Area,  the  Flag 
State  verifies,  by  the  use  of  a  VMS  (as 
described  in  paragraphs  5  and  6  of 
Conservation  Measure  148/XX),  the  area 
fished  and  that  the  catch  to  be  landed 
or  transhipped  as  reported  by  its  vessel 
is  accurately  recorded  and  taken  in  a 
manner  consistent  with  its  authorisation 
to  fish,  it  shall  convey  a  imique  Flag 
State  confirmation  number  to  the 
vessel's  master  by  the  most  rapid 
electronic  means  available. 

A4.  The  master  shall  enter  the  Flag 
State  confirmation  number  on  the 
Dissostichus  catch  document  form. 

A5.  The  master  of  a  vessel  that  has 
been  issued  a  Dissostichus  catch 
document  form  or  forms  shall  adhere  to 
the  following  procedures  immediately 
after  each  landing  or  transhipment  of 
Dissostichus  spp.: 

(i)  In  the  case  of  a  transhipment,  the 
master  shall  confirm  the  transhipment 


>  Excluding  by-catches  of  Dissostichus  spp.  by 
trawlers  fishing  on  the  high  seas  outside  the 
Convention  Area.  A  by-catch  shall  be  defined  as  no 
more  than  5%  of  total  catch  of  all  species  and  no 
more  than  SO  tonnes  for  an  entire  fishing  trip  by  a 
vessel. 


'  Excluding  by-catches  of  Dissostichus  spp.  by 
trawlers  fishing  on  the  high  seas  outside  the 
Convention  Area.  A  by-catch  shall  be  defined  as  no 
more  than  5%  of  total  catch  of  all  species  and  no 
more  than  50  tonnes  for  an  entire  fishing  trip  by  a 
vessel. 


by  obtaining  the  signature  on  the 
Dissostichus  catch  document  of  the 
master  of  the  vessel  to  which  the  catch 
is  transferred; 

(ii)  In  the  case  of  a  landing,  the  master 
or  authorised  representative  shall 
confirm  the  landing  by  obtaining  a 
signed  and  stamped  certification  on  the 
Dissostichus  catch  document  by  a 
responsible  official  at  the  port  of 
landing  or  free  trade  zone; 

(iii)  In  the  case  of  a  landing,  the 
master  or  authorised  representative 
shall  also  obtain  the  signature  on  the 
Dissostichus  catch  document  of  the 
individual  that  receives  the  catch  at  the 
port  of  landing  or  bee  trade  zone;  and 

(iv)  In  the  event  that  the  catch  is 
divided  upon  landing,  the  master  or 
authorised  representative  shall  present  a 
copy  of  the  Dissostichus  catch 
document  to  each  individual  that 
receives  a  part  of  the  catch  at  the  port 
of  landing  or  free  trade  zone,  record  on 
that  copy  of  the  catch  document  the 
amount  and  origin  of  the  catch  received 
by  that  individual  and  obtain  the 
signature  of  that  individual. 

A6.  In  respect  of  each  landing  or 
transhipment,  the  master  or  authorised 
representative  shall  immediately  sign 
and  convey  by  the  most  rapid  electronic 
means  available  a  copy,  or,  if  the  catch 
landed  was  divided,  copies,  of  the 
signed  Dissostichus  catch  document  to 
the  Flag  State  of  the  vessel  and  shall 
provide  a  copy  of  the  relevant  document 
to  each  recipient  of  the  catch. 

A7.  The  Flag  State  of  the  vessel  shall 
immediately  convey  by  the  most  rapid 
electronic  means  available  a  copy  or,  if 
the  catch  was  divided,  copies,  of  the 
signed  Dissostichus  catch  document  to 
the  CCAMLR  Secretariat  to  be  made 
available  by  the  next  working  day  to  all 
Contracting  Parties. 

A8.  The  master  or  authorised 
representative  shall  retain  the  original 
copies  of  the  signed  Dissostichus  catch 
document(s)  and  return  them  to  the  Flag 
State  no  later  than  one  month  after  the 
end  of  the  fishing  season. 

A9.  The  master  of  a  vessel  to  which 
catch  has  been  transhipped  (receiving 
vessel)  shall  adhere  to  the  following 
procedures  immediately  after  landing  of 
such  catch  in  order  to  complete  each 
Dissostichus  catch  document  received 
from  transhipping  vessels: 

(i)  The  master  of  the  receiving  vessel 
shall  confirm  the  landing  by  obtaining 
a  signed  and  stamped  certification  on 
the  Dissostichus  catch  document  by  a 
responsible  official  at  the  port  of 
landing  or  free  trade  zone; 

(ii)  The  master  of  the  receiving  vessel 
shall  also  obtain  the  signature  on  the 
Dissostichus  catch  document  of  the 
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individual  that  receives  the  catch  at  the 
port  of  landing  or  free  trade  zone;  and 

(iii)  In  the  event  that  the  catch  is 
divided  upon  landing,  the  master  of  the 
receiving  vessel  shall  present  a  copy  of 
the  Dissostichus  catch  document  to  each 
individual  that  receives  a  part  of  the 
catch  at  the  port  of  landing  or  free  trade 
zdne,  record  on  that  copy  of  the  catch 
document  the  amoimt  and  origin  of  the 
catch  received  by  that  individual  and 
obtain  the  signature  of  that  individual. 

AlO.  In  respect  of  each  landing  of 
transhipped  catch,  the  master  or 
authorised  representative  of  the 
receiving  vessel  shall  immediately  sign 
and  convey  by  the  most  rapid  electronic 
means  available  a  copy  of  all  the 
Dissostichus  catch  documents,  or  if  the 
catch  was  divided,  copies,  of  all  the 
Dissostichus  catch  doaunents,  to  the 
Flag  State(s)  that  issued  the  Dissostichus 
catdi  document,  and  shall  provide  a 
copy  of  the  relevant  document  to  each 
recipient  of  the  catch.  The  Flag  State  of 
the  receiving  vessel  shall  immediately 
convey  by  the  most  rapid  electronic 
means  available  a  copy  of  the  dociunent 
to  the  CCAMLR  Secretariat  to  be  made 
available  by  the  next  working  day  to  all 
Contracting  Parties. 

All.  For  each  shipment  of 
Dissostichus  spp.  to  be  exported  from 
the  coimtry  of  landing,  the  exporter 
shall  adhere  to  the  following  procedxnes 
to  obtain  the  necessary  export  validation 
of  the  Dissostichus  catch  dociunent(s) 
that  accoimt  for  all  the  Dissostichus  spp. 
contained  in  the  shipment: 

(i)  The  exporter  shall  enter  on  each 
Dissostichus  catch  dociunent  the 
amoimt  of  each  Dissostichus  spp. 
reported  on  the  document  that  is 
contained  in  the  shipment; 

(ii)  The  exporter  shall  enter  on  each 
Dissostichus  catch  document  the  name 
and  address  of  the  importer  of  the 
shipment  and  the  point  of  import; 

(iii)  The  exporter  shall  enter  on  each 
Dissostichus  catch  document  the 
exporter's  name  and  address,  and  shall 
sign  the  dociunent;  and 

(iv)  The  exporter  shall  obtain  a  signed 
and  stamped  validation  of  the 
Dissostichus  catch  document  by  a 
responsible  official  of  the  exporting 
State. 

A12.  In  the  case  of  re-export,  the  re- 
exporter  shall  adhere  to  the  following 
procedures  to  obtain  the  liecessary  re- 
export validation  of  the  Dissostichus 
catch  document(s)  that  account  for  all 
the  Dissostichus  spp.  contained  in  the 
shipment: 

(i)  The  re-exporter  shall  supply  details 
of  the  net  wei^t  of  product  of  all 
species  to  be  re-exported,  together  with 
the  Dissostichus  catch  document 


niunber  to  which  each  species  and 
product  relates; 

(ii)  The  re-exporter  shall  supply  the 
name  and  address  of  the  importer  of  the 
shipment,  the  point  of  import  and  the 
name  and  address  of  the  exporter; 

(iii)  The  re-exporter  shall  obtain  a 
signed  and  stamped  validation  of  the 
above  details  by  the  responsible  official 
of  the  exporting  State  on  the  accuracy  of 
information  contained  in  the 
document(s);  and 

(iv)  The  responsible  official  of  the 
exporting  state  shall  immediately 
transmit  by  the  most  rapid  electronic 
means  a  copy  of  the  re-export  document 
to  the  Secretariat  to  be  made  available 
next  working  day  to  all  Contracting 
Parties. 

The  standard  form  for  re-export  is 
available  at  the  CCAMLR  website, 
www.ccamlr.org,  or  contact  the  Office  of 
Sustainable  Fisheries  at  the  National 
Marine  Fisheries  Service  (phone  Dean 
Swanson:  301-713-2276). 

Annex  170/B 

The  Use  of  the  CDS  Fund 

Bl.  The  purpose  of  the  CDS  Fund 
('the  Fimd')  is  to  enhance  the  capacity 
of  the  Commission  in  improving  the 
effectiveness  of  the  CDS  and  by  this, 
and  other  means,  to  prevent,  deter  and 
eliminate  lUU  fishing  in  the  Convention 
Area. 

B2.  The  Fund  will  be  operated 
according  to  the  following  provisions: 

(i)  The  Fund  shall  be  used  for  special 
projects,  or  special  needs  of  the 
Secretariat  if  the  Commission  so 
decides,  aimed  at  assisting  the 
development  and  improving  the 
effectiveness  of  the  CDS.  The  Fund  may 
also  be  used  for  special  projects  and 
other  activities  contributing  to  the 
prevention,  deterrence  and  elimination 
of  lUU  fishing  in  the  Convention  Area, 
and  for  other  such  purposes  as  the 
Commission  may  decide. 

(ii)  The  Fimd  shall  be  used  primarily 
for  projects  conducted  by  the 
Secretariat,  although  the  participation  of 
Members  in  these  projects  is  not 
precluded.  While  individual  Member 
projects  may  be  considered,  this  shall 
not  replace  the  normal  responsibilities 
of  Members  of  the  Commission.  The 
Fund  shall  not  be  used  for  routine 
Secretariat  activities. 

(iii)  Proposals  for  special  projects  may 
be  made  by  Members,  by  the 
Commission  or  the  Scientific  Committee 
and  their  subsidiary  bodies,  or  by  the 
Secretariat.  Proposals  shall  be  made  to 
the  Commission  in  writing  and  be 
accompanied  by  an  explanation  of  the 
proposal  and  an  itemised  statement  of 
estimated  expenditure. 


(iv)  The  Commission  will,  at  each    ; 
annual  meeting,  designate  six  Members 
to  serve  on  a  Review  Panel  to  review 
proposals  made  intersessionally  and  to 
make  recommendations  to  the 
Commission  on  whether  to  fund  special 
projects  or  special  needs.  The  Review. 
Panel  will  operate  by  email 
intersessionally  and  meet  during  the 
first  week  of  the  Commission's  annual 
meeting. 

(v)  The  Commission  shall  review  all 
proposals  and  decide  on  appropriate 
projects  and  funding  as  a  standing 
agenda  item  at  its  annual  meeting. 

(vi)  The  Fimd  may  be  used  to  assist 
Acceding  States  and  non-Contracting 
Parties  that  wish  to  cooperate  with 
CCAMLR  and  participate  in  the  CDS,  so 
long  as  this  use  is  consistent  with 
provisions  (i)  and  (ii)  above.  Acceding 
States  and  non-Contracting  Parties  may 
submit  proposals  if  the  proposals  are 
sponsored  by,  or  in  cooperation  with,  a 
Member. 

(vii)  The  Financial  Regulations  of  the 
Commission  shall  apply  to  the  Fund, 
except  in  so  far  as  these  provisions 
provide  or  the  Commission  decides 
otherwise. 

(viii)  The  Secretariat  shall  report  to 
the  annual  meeting  of  the  Commission 
on  the  activities  of  the  Fund,  including 
its  income  and  expenditure.  Annexed  to 
the  report  shall  be  reports  on  the 
progress  of  each  project  being  funded  by 
the  Fund,  including  details  of  the 
expenditure  on  each  project.  The  report 
will  be  cfrculated  to  Members  in 
advance  of  the  annual  meeting. 

(ix)  Wliere  an  individual  Member 
project  is  being  funded  according  to 
provision  (ii),  that  Member  shall 
provide  an  annual  report  on  the 
progress  of  the  project,  including  details 
of  the  expenditure  on  the  project.  The 
report  shall  be  submitted  to  the 
Secretariat  in  sufficient  time  to  be 
circulated  to  Members  in  advance  of  the 
annual  meeting.  When  the  project  is 
completed,  that  Member  shall  provide  a 
final  statement  of  account  certified  by 
an  auditor  acceptable  to  the 
Commission. 

(x)  The  Commission  shall  review  all 
ongoing  projects  at  its  annual  meeting  as 
a  standing  agenda  item  and  reserves  the 
right,  after  notice,  to  cancel  a  project  at 
any  time  should  it  decide  that  it  is 
necessary.  Such  a  decision  shall  be 
exceptional,  and  shall  take  into  account 
progress  made  to  date  and  likely 
progress  in  the  future,  and  shall  in  any 
case  be  preceded  by  an  invitation  from 
the  Commission  to  the  project 
coordinator  to  present  a  case  for 
continuation  of  funding. 

(xi)  The  Commission  may  modify 
these  provisions  at  any  time. 
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Conservation  Measure  216^K 

Experimental  Line-Weighting  Trials 

In  respect  of  fisheries  in  Statistical 
Subareas  48.6  south  of  60°S,  88.1  and 
88.2,  paragraph  3  of  Conservation 
Measure  29/XIX  shall  not  apply  only 
where  a  vessel  can  demonstrate  prior  to 
licensing  for  this  fishery  its  ability  to 
fully  comply  with  either  of  the 
following  experimental  protocols. 

Protocol  A: 

Al.  The  vessel  shall,  under 
observation  by  a  scientific  observer: 

(i)  Set  a  minimum  of  five  longlines 
with  a  minimum  of  four  Time  Depth 
Recorders  (TDR)  on  each  line; 

(ii)  Randomise  TDR  placement  on  the 
longline  within  and  between  sets; 

(iii)  Calculate  an  individual  sink  rate 
for  each  TDR  when  returned  to  the 
vessel,  where: 

(a)  The  sink  rate  shall  be  measured  as 
an  average  of  the  time  taken  to  sink  fitim 
the  surface  (0  m)  to  15  m;  and 

(b)  This  sink  rate  shall  be  at  a 
minimum  rate  of  0.3  m/s; 

(iv)  U  the  minimum  sink  rate  is  not 
achieved  at  all  20  sample  points,  repeat 
the  test  until  such  time  as  a  total  of  20 
tests  with  a  minimum  sink  rate  of  0.3 
m/s  are  recorded;  and 

(v)  All  equipment  and  fishing  gear 
used  in  the  tests  is  to  be  the  same  as  that 
to  be  used  in  the  Convention  Area. 

A2.  During  fishing,  for  a  vessel  to 
maintain  the  exemption  to  night-time 
setting  requirements,  continuous  line 
sink  monitoring  shall  be  undertaken  by 
the  CCAMLR  scientific  observer.  The 
vessel  shall  cooperate  with  the 
CCAMLR  observer  who  shall: 

(i)  Aim  to  place  a  TDR  on  every 
longline  set  during  the  observer's  shift; 

(ii)  Every  seven  days  place  all 
available  TDRs  on  a  single  longline  to 
determine  any  sink  rate  variation  along 
the  line; 

(iii)  Randomise  TDR  placement  on  the 
longline  within  and  between  sets; 

(iv)  Calculate  an  individual  rate  for 
each  TDR  when  returned  to  the  vessel; 
and 

(v)  Measure  the  sink  rate  as  an  average 
of  the  time  takoa  to  sink  from  the 
surface  (0  m)  to  15  m. 

A3 .  The  vessel  shall: 

(i)  Ensure  the  average  sink  rate  is  at 

a  minimnTn  of  0.3  m/s; 

(ii)  Report  daily  to  the  fishery 
manager;  and 

(iii)  Ensure  that  data  collected  from 
line  sink  trials  is  recorded  in  the 
approved  format  and  submitted  to  the 
fishery  manager  at  the  conclusion  of  the 
season. 


Protocol  B: 

Bl.  The  vessel  shall,  under 
observation  by  a  scientific  observer: 

(i)  Set  a  minimum  of  five  longlines  of 
the  maximum  length  to  be  used  in  the 
Convention  Area  with  a  minimum  of 
four  bottle  tests  (see  paragraphs  B5  to 
B9)  on  the  middle  one-third  of  the 
longline; 

(ii)  Randomise  bottle  test  placement 
on  the  longline  within  and  between  sets, 
noting  that  all  tests  should  be  applied 
halfway  between  weights; 

(iii)  Calculate  an  individual  sink  rate 
for  each  bottle  iest,  where  the  sink  rate 
shall  be  measured  as  the  time  taken  for 
the  longline  to  sink  from  the  surface  (0 
m)  to  15  m; 

(iv)  This  sink  rate  shall  be  at  a 
minimum  rate  of  0.3  m/s; 

(v)  If  the  minimum  sink  rate  is  not 
achieved  at  all  20  sample  points  (four 
tests  on  five  lines),  continue  testing 
until  such  time  as  a  total  of  20  tests  with 
a  minimum  sink  rate  of  0.3  m/s  are 
recorded;  and 

(vi)  All  equipment  and  fishing  gear 
used  in  the  tests  is  to  be  to  the  same 
specifications  as  that  to  be  used  in  the 
Convention  Area. 

B2.  During  fishing,  for  a  vessel  to 
maintain  the  exemption  to  paragraph  3 
of  ConservationMeasure  29/XIX,  regular 
line  sink  rate  monitoring  shall  be 
undertaken  by  the  CCAMLR  scientific 
observer.  The  vessel  shall  cooperate 
with  the  CCAMLR  observer  who  shall: 

(i)  Aim  to  conduct  a  bottle  test  on 
every  longline  set  during  the  observer's 
shift,  noting  that  the  test  should  be 
undertaken  on  the  middle  one-third  of 
the  line; 

(ii)  Every  seven  days  place  at  least 
four  bottle  tests  on  a  single  longline  to 
determine  any  sink  rate  variation  along 
the  line: 

(iii)  Randomise  bottle  test  placement 
on  the  longline  within  and  between  sets, 
noting  that  all  tests  should  be  applied 
halfway  between  weights; 

(iv)  Calculate  an  individual  sink  rate 
for  each  bottle  test;  and 

(v)  Measure  the  line  sink  rate  as  the 
time  taken  for  the  line  to  sink  frt)m  the 
surface  (0  m)  to  15  m. 

B3.  The  vessel  shall  whilst  operating 
under  this  exemption: 

(i)  Ensure  that  all  longlines  are 
weighted  to  achieve  a  minimum  line 
sink  rate  of  0.3  m/s  at  all  times; 

(ii)  Report  daily  to  its  national  agency 
on  the  achievement  of  this  target;  and 

(iii)  Ensure  that  data  collected  from 
line  sink  rate  monitoring  are  recorded  in 
the  approved  format  and  submitted  to 
the  relevant  national  agency  at  the 
conclusion  of  the  season. 


B4.  A  bottle  test  is  to  be  conducted  as 
described  below. 

Bottle  Set  Up 

B5.  15  m  of  2  mm  multifilament  nylon 
snood  twine,  or  equivalent,  is  securely 
attached  to  the  neck  of  a  750  ml  plastic 
bottle '  (buoyancy  about  0.7  kg)  with  a 
longline  clip  attached  to  the  other  end. 
The  length  measurement  is  taken  from 
the  attachment  point(terminal  end  of  the 
clip)  to  the  neck  of  the  bottle,  and 
should  be  checked  by  the  observer  every 
few  days. 

B6.  Reflective  tape  should  be  wrapped 
around  the  bottle  to  allow  it  to  be 
observed  at  night.  A  piece  of  waterproof 
paper  with  a  unique  identifying  number 
large  enough  to  be  read  from  a  few 
metres  away  should  be  placed  inside  the 
bottle. 

Test 

B7.  The  bottle  is  emptied  of  water,  the 
stopper  is  left  open  and  the  twine  is 
wrapped  around  the  body  of  the  bottle 
for  setting.  The  bottle  with  the  encircled 
twine  is  attached  to  the  longline  2, 
midway  between  weights  (the 
attachment  point). 

B8.  The  observer  records  the  time  at 
which  the  attachment  point  enters  the 
water  as  tl  in  seconds.  The  time  at 
which  the  bottle  is  observed  to  be 
pulled  completely  imder  is  recorded  as 
tz  in  seconds^.  The  result  of  the  test  is 
calculated  as  follows: 

Line  sink  rate  =  15  /  (t2 — ti) 

B9.  The  result  should  be  equal  to  or 
greater  than  0.3  m/s.  These  data  are  to 
be  recorded  in  the  space  provided  in  the 
electronic  observer  logbook. 

Conservation  Measure  217fXX 

Fishing  Seasons 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordamce  with  Article  DC  of  the 
Convention: 

The  fishing  season  for  all  Convention 
Area  species  is  1  December  to  30 
Novraaber  of  the  following  year,  unless 
otherwise  set  in  specific  conservation 
measures. 


>  A  plastic  water  bottle  that  has  a  hard  plastic 
screwH>n  'stopper'  is  needed.  The  stopper  of  the 
bottle  is  left  open  so  that  the  bottle  will  fill  with 
water  after  being  pulled  under  water.  This  allows 
the  plastic  bottle  to  be  re-used  rather  than  being 
crushed  by  water  pressure. 

2  On  autolines  attach  to  the  backbone:  on  the 
Spanish  longline  system  attach  to  the  hookline. 

)  Binoculars  will  make  this  process  easier  to  view, 
especially  in  foul  weather. 
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Conservation  Measure  21t^K  ^ 

Prohibition  of  Directed  Fishing  for 
Dissostichusspp.  Except  in  Accordance 
With  Specific  Conservation  Measures  in 
the  2001/02  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Article  IX  of  the 
Convention: 

Directed  fishing  for  Dissostichus  spp. 
in  Statistical  Subareas  48.5,  88.2  north 
of  65°S  and  88.3,  and  Divisions  58.4.1 
and  58.5.1  is  prohibited  from  1 
December  2001  to  30  November  2002. 

Conservation  Measure  219/XX 

Limits  on  the  Fishery  for 
Champsocephalus  gunnari  in  Statistical 
Subarea  48.3  in  the  2001/02  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 

7/V:  i 

Access  I 

1.  The  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  shall 
be  conducted  by  vessels  using  trawls 
only.  The  use  of  bottom  trawls  in  the 
directed  fishery  for  Champsocephalus 
gunnari  in  Statistical  Subarea  48.3  is 
prohibited. 

2.  Fishing  for  Champsocephalus 
gunnari  shall  be  prohibited  within  12  n 
miles  of  the  coast  of  South  Georgia 
during  the  period  March  1  to  May  31, 
2002  (spawning  period). 

Catch  Limit  j 

3.  The  total  catch  of      I 
Champsocephalus  gunnari  in  Statistical 
Subarea  48.3  in  the  2001/02  season  shall 
be  limited  to  5  557  tonnes.  The  total 
catch  of  Champsocephalus  gunnari 
taken  in  the  period  March  1  to  May  31, 
2002.  shall  be  limited  to  1  389  tonnes. 

4.  Where  any  haul  contains  more  than 
100  kg  of  Champsocephalus  gunnari, 
and  more  than  10%  of  the 
Champsocephalus  gunnari  by  niunber 
are  smaller  than  240  mm  total  length, 
the  fishing  vessel  shall  move  to  another 
fishing  location  at  least  5  n  miles 
distant.^  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%,  for  a  period  of  at  least  five  days^. 


The  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  is  defined  as  the  path  followed  by 
the  fishing  vessel  from  the  point  at 
which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

Season 

5.  For  the  purpose  of  the  trawl  fishery 
for  Champsocephalus  gunnari  in 
Statistical  Subarea  48.3,  the  2001/02 
season  is  defined  as  the  period  irom 
December  1,  2001  to  November  30, 
2002,  or  imtil  the  catch  limit  is  reached, 
whichever  is  sooner. 


>  Except  for  waters  adjacent  to  the  Kerguelen 
Islands. 

'  This  provision  concerning  the  minimum 
distance  separating  fishing  locations  is  adopted 
pending  the  adoption  of  a  more  appropriate 
definition  of  a  fishing  location  by  the  Commission. 

2  The  specified  period  is  adopted  in  accordance 
with  the  reporting  period  specified  in  Conservation 
Measure  Sl/XIX.  pending  the  adoption  of  a  more 
appropriate  period  by  the  Commission. 


By-Catch 

6.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  95/XIV.  If,  in  the  course  of  the 
directed  fishery  for  Champsocephalus 
gunnari,  the  by-catch  in  any  one  haul  of 
any  of  the  species  named  in 
Conservation  Measure  95/XIV 

•  Is  greater  than  100  kg  and  exceeds 
5%  of  the  total  catch  of  all  fish  by    , 
weight,  or 

•  Is  equal  to  or  greater  than  2  tonnes, 
then  the  fishing  vessel  shall  move  to 
another  location  at  least  5  n  miles 
distant.'  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  by-catch  of 
species  named  in  Conservation  Measure 
95/XIV  exceeded  5%  for  a  period  of  at 
least  five  days.^  The  location  where  the 
by-catch  exceeded  5%  is  defined  as  the 
path  followed  by  the  fishing  vessel  from 
the  point  at  which  the  fishing  gear  was 
first  deployed  from  the  fishing  vessel  to 
the  point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

Mitigation 

7.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measvu*  173/XVIII  so  as  to 
minimise  the  incidental  mortality  of  . 
seabirds  in  the  course  of  the  fishery. 

8.  When  any  vessel  has  caught  a  total 
of  20  seabirds,  it  shall  cease  fishing  and 
shall  be  excluded  from  further 
participation  in  the  fishery  in  the  2001/ 
02  season. 

Observers 

9.  Each  vessel  participating  in  this  . 
fishery  shdl  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 


Data:  Catch/Effort 

10.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2001/ 
02  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XIX;  and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measiu*  122/XIX.  Fine- 
scale  data  shall  be  submitted  on  a  haul- 
by-haul  basis. 

11.  For  the  purpose  of  Conservation 
Measures  51/XDC  and  122/XIX,  the     . 
target  species  is  Champsocephalus 
gunnari  and  by-catch  species  are 
defined  as  any  species  other  than 
Champsocephalus  gunnari.       . 

Data:  Biological 

12.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
121/XIX,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  ScientificObservation. 

Research 

13.  Each  vessel  operating  in  this 
fishery  during  the  period  March  1  to 
May  31,  2002  shall  conduct  twenty  (20) 
research  trawls  in  the  maimer  described 
in  Annex  2 19/ A. 

Annex  219/A 

Research  Travyls  During  Spawning 
Season 

1.  All  fishing  vessels  taking  part  in  the 
fishery  for  Champsocephalus  gunnari  in 
Statistical  Subarea  48.3  between  March 
1  and  May  31,  2002  shall  be  required  to 
conduct  a  minimiun  of  20  research 
hauls,  to  be  completed  during  that 
period.  Twelve  research  hauls  shall  be 
carried  out  in  the  Shag  Rocks-Black 
Rocks  area:  Four  each  in  the  NW  and  SE 
sectors,  and  two  each  in  the  NE  and  SW 
sectors.  A  further  eight  research  hauls 
shall  be  conducted  on  the  northwestern 
shelf  of  South  Georgia  over  water  less 
than  300  m  deep. 

2.  Each  research  haul  must  be  at  least 
5  n  miles  distant  from  all  others.  The 
spacing  of  stations  is  intended  to  be 
such  that  both  areas  are  adequately 
covered  in  order  to  provide  information 
on  the  length,  sex,  maturity  and  weight 
composition  of  Champsocephalus 
gunnari. 

3.  If  concentrations  of  fish  are  located 
en  route  to  South  Georgia,  they  should 
be  fished  in  addition  to  the  research 
hauls. 

4.  The  duration  of  research  hauls 
must  be  of  a  piiniTniim  of  30  minutes 
with  the  net  at  fishing  depth.  Dviring  the 
day,  the  net  must  be  fished  close  to  the 
bottom. 


Federal  Register /Vol.  67,  No.  12 /Thursday,  January  17,  2002 /Notices 


2485 


5.  The  catch  of  all  research  hauls  shall 
be  sampled  by  the  international 
scientific  observer  on  board.  Samples 
should  aim  to  comprise  at  least  100  fish, 
sampled  using  standard  random 
sampling  techniques:  All  fish  in  the 
sample  should  be  at  least  examined  for 
length,  sex  and  matiu-ity  determination, 
and  where  possible  weight.  More  fish 
should  be  examined  if  the  catch  is  large 
and  time  permits. 

Conservation  Measure  220/XX 

Limits  on  tHe  Fishery  for 
Champsocephalus  guimari  in  Statistical 
Division  58.5.2  in  the  2001/02  Season 

Access 

1.  The  fishery  for  Champsocephalus 
gunnari  in  Statistical  Division  58.5.2 
shall  be  conducted  by  vessels  using 
trawls  only. 

2.  For  the  purpose  of  this  fishery  for 
Champsocephalus  gunnari,  the  area 
open  to  the  fishery  is  defined  as  that 
portion  of  Statistical  Division  58.5.2  that 
lies  within  the  area  enclosed  by  a  line: 

(i)  Starting  at  the  point  where  the 
meridian  of  longitude  72''15'E  intersecfe 
the  Australia-France  Maritime 
Delimitation  AgreementBoimdary  then 
south  along  the  meridian  to  its 
intersection  vsrith  the  parallel  of  latitude 
53°25'S; 

(ii)  Then  east  along  that  parallel  to  its 
intersection  with  the  meridian  of 
longitude  74°E; 

(iii)  Then  northeasterly  along  the 
geodesic  to  the  intersection  of  the 
parallel  of  latitude  52°40'S  and  the 
meridian  of  longitude  76°E; 

(iv)  Then  north  along  the  meridian  to 
its  intersection  with  the  parallel  of 
latitude  52°S; 

(v)  Then  northwesterly  along  the 
geodesic  to  the  intersection  of  the 
parallel  of  latitude  51°S  with  the 
meridian  of  longitude  74''30'E;  and 

(vi)  Then  southwesterly  along  the 
geodesic  to  the  point  of  commencement. 

3.  Areas  in  Statistical  Division  58.5.2 
outside  that  defined  above  shall  be 
closed  to  directed  fishing  for 
Champsocephalus  guimari. 

Catch  Limit 

4.  The  total  catch  of 
Champsocephalus  gunnari  in  Statistical 
Division  58.5.2  in  the  2001/02  season 
shall  be  Umited  to  885  tonnes. 

5.  Where  any  haul  contains  more  than 
100  kg  of  Champsocephalus  gunnari, 
and  more  than  10%  of  the 
Champsocephalus  gunnari  by  nimiber 
are  smaller  than  240  mm  total  length, 
the  fishing  vessel  shall  move  to  another 
fishing  location  at  least  5  n  miles 


distant. '  The  fishing  vessel  shall  not 
return  to  any  point  within  5  n  miles  of 
the  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  for  a  period  of  at  least  five  days.  ^ 
The  location  where  the  catch  of  small 
Champsocephalus  gunnari  exceeded 
10%  is  defined  as  the  path  followed  by 
the  fishing  vessel  from  the  point  at 
which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

Season 

6.  For  the  piu-pose  of  the  trawl  fishery 
for  Champsocephalus  gunnari  in 
Statistical  Division  58.5.2,  the  2001/02 
season  is  defined  as  the  period  from 
December  1,  2001  to  November  30, 
2002,  or  until  the  catch  limit  is  reached, 
whichever  is  sooner. 

By-catch 

7.  Fishing  shall  cease  if  the  by-catch 
of  any  species  reaches  its  by-catch  limit 
as  set  out  in  Conservation  Measure  224/ 
XX. 

Mitigation 

8.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measure  173/XVIII  so  as  to 
minimise  the  incidental  mortality  of 
seabirds  in  the  course  of  fishing. 

Observers 

9.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer,  and  may  include  one 
appointed  in  accordance  vtrith  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

Data:  Catch/Effort 

10.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2001/ 
02  season,  the  following  shall  apply: 

11.  For  the  purpose  of  Annex  220B, 
the  target  species  is  Champsocephalus 
gunnari  and  by-catch  species  are 
defined  as  any  species  other  than 
Champsocephalus  gunnari. 

Data:  Biological 

12.  Fine-scale  biological  data,  as 
required  under  Annex  220/B,  shall  be 
collected  and  recorded.  Such  data  shall 
be  reported  in  accordance  vdth  the 


'  This  provision  concerning  the  minimum 
distance  separating  fishing  locations  is  adopted 
pending  the  adoption  of  a  more  appropriate 
definition  of  a  fishing  location  by  the  Commission. 

2  The  specified  period  is  adopted  in  accordance 
with  the  reporting  period  specified  in  Conservation 
Measure  51/XIX,  pending  the  adoption  of  a  more 
appropriate  period  by  the  Commission. 


Scheme  of  International  Scientific 
Observation. 

Annex  220/A 

Data  Reporting  System 

A  ten-day  catch  and  effort  reporting 
system  shall  be  implemented: 

(i)  For  the  purpose  of  implementing 
this  system,  the  calendar  month  shall  be 
divided  into  three  reporting  periods, 
viz:  Day  1  to  day  10,  day  11  to  day  20 
and  day  21  to  the  last  day  of  the  month. 
The  reporting  periods  are  hereafter 
referred  to  as  periods  A,  B  and  C; 

(ii)  At  the  end  of  each  reporting 
period,  each  Contracting  Party 
participating  in  the  fishery  shall  obtain 
from  each  of  its  vessels  information  on 
total  catch  and  total  days  and  hours 
fished  for  that  period  and  shall,  by 
cable,  telex,  facsimile  or  electronic 
transmission,  transmit  the  aggregated 
catch  and  days  and  hours  fished  for  its 
vessels  so  as  to  reach  the  Executive 
Secretary  no  later  than  the  end  of  the 
next  reporting  period; 

(iii)  A  report  must  be  submitted  by 
every  Contracting  Party  taking  part  in    . 
the  fishery  for  each  reporting  period  for 
the  duration  of  the  fishery,  even  if  no 
catches  are  taken; 

(iv)  The  catch  of  Champsocephalus 
gunnari  and  of  all  by-catch  species  must 
be  reported; 

(v)  Such  reports  shall  specify  the 
month  and  reporting  period  (A,  B  and 
C)  to  which  each  report  refers; 

Cvi)  Immediately  after ^e  deadline 
has  passed  for  receipt  of  the  reports  for 
each  period,  the  Executive  Secretary 
shall  notify  all  Contracting  Parties 
engaged  in  fishing  activities  in  the 
division  of  the  total  catch  taken  during 
the  reporting  period  and  the  total 
aggregate  catch  for  the  season  to  date; 
and 

(vii)  At  the  end  of  every  three 
reporting  periods,  the  Executive 
Secretary  shall  inform  all  Contracting 
Parties  of  the  total  catch  taken  during 
the  three  most  recent  reporting  periods 
and  the  total  aggregate  catch  for  the 
season  to  date. 

A  fine-scale  catch,  effort  and 
biological  data  reporting  system  shall  be 
implemented: 

(i)  The  scientific  observer(s)  aboard 
each  vessel  shall  collect  the  data 
required  to  complete  the  CCAMLR  fine- 
scale  catch  and  effort  data  form  Cl , 
latest  version. 

These  data  shall  be  submitted  to  the 
CCAMLR  Secretariat  not  later  than  one 
month  after  the  vessel  returns  to  port; 

(ii)  The  catch  of  Champsocephalus 
gunnari  and  of  all  by-catch  species  must 
be  reported; 
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(iii)  The  niunbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed  must  be  reported; 

(iv)  The  scientific  observer(s)  aboard 
each  vessel  shall  collect  data  on  the 
length  composition  from  representative 
samples  of  Champsocephalus  gunnari 
and  by-catch  species: 

(a)  Length  measurements  shall  be  to 
the  nearest  centimetre  below;  and 

(b)  Representative  samples  of  length 
composition  shall  be  taken  from  each 
fine-scale  grid  rectangle  (0.5°  latitude  by 
1°  longitude)  fished  in  each  calendar 
month;  and 

(v)  The  above  data  shall  be  submitted 
to  the  CCAMLR  Secretariat  not  later 
than  one  month  after  the  vessel  returns 
to  port. 

Conservation  Measure  221/XX 

Limits  on  the  Fishery  for  Dissostichus 
eleginoides  in  Statistical  Subarea  48.3 
in  the  2001/02  Season 


The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  vdth  Conservation  Measure 

7/V:  I 

Access 

1.  The  fishery  for  Dissostichus 
eleginoides  in  Statistical  Subarea  48.3 
shall  be  conducted  by  vessels  using 
longlines  and  pots  only.     , 

Catch  Limit  ' 

2.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  48.3  in 
the  2001/02  season  shall  be  limited  to 

5  820  tonnes. 

Season 

3.  For  the  purpose  of  the  longline 
fishery  for  Dissostichus  eleginoides  in 
Statistical  Subarea  48.3.  the  2001/02 
season  is  defined  as  the  period  from  1 
May  to  31  August  2002.  or  until  the 
catch  limit  is  reached,  whichever  is 
sooner.  For  the  purpose  of  the  pot 
fishery  for  Dissostichus  eleginoides  in 
Statistical  Subarea  48.3,  the  2001/02 
season  is  defined  as  the  period  from  1 
£)ecember  2001  to  30  November  2002,  or 
imtil  the  catch  limit  is  reached, 
whichever  is  sooner. 


By-Catch 

4.  The  by-catch  of  crab  shall  be 
counted  against  the  catch  limit  in  the 
crab  fishery  in  Subarea  48.3. 

5.  The  by-catch  of  finfish  in  the 
fishery  for  Dissostichus  eleginoides  in 
Statistical  Subarea  48.3  in  the  2001/02 
season  shall  not  exceed  291  tonnes  for 
skates  and  rays  and  291  tonnes  for 
MacTourus  spp.  For  the  purpose  of  these 
by-catch  limits,  skates  and  rays  shall  be 
counted  as  a  single  species. 


6.  If  the  by-catch  of  any  one  species 

is  equal  to  or  greater  than  1  tonne  in  any 
one  haul  or  set,  then  the  fishing  vessel 
shall  move  to  another  location  at  least 
5  n-miles  ^  distant.  The  fishing  vessel 
shall  not  return  to  any  point  within  5  n 
miles  of  the  location  where  the  by-catch 
exceeded  1  tonne  for  a  period  of  at  least 
five  days. 2  The  location  where  the  by- 
catch  exceeded  1  tonne  is  defined  as  the 
path  followed  by  the  fishing  vessel  from 
the  point  at  which  the  fishing  gear  was 
first  deployed  from  the  fishing  vessel  to 
the  point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

Mitigation 

7.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measure  29/XIX  so  as  to 
minimise  the  incidental  mortality  of 
seabirds  in  the  course  of  fishing. 

Observers 

8.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 

Data:  Catch/Effort 

9.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2001/ 
02  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XIX;  and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  122/XIX.  Fine- 
scale  data  shall  be  submitted  on  a  haul- 
by-haul  basis. 

10.  For  the  purpose  of  Conservation 
Measures  51/XIX  and  122/XIX,  the 
target  species  is  Dissostichus  eleginoides 
and  by-catch  species  are  defined  as  any 
species  other  than  Dissostichus 
eleginoides. 

11.  The  total  nimiber  and  weight  of 
Dissostichus  eleginoides  discarded, 
including  those  with  the  'jellymeat' 
condition,  shall  be  reported.  These  fish 
will  coimt  towards  the  total  allowable 
catch. 

Data:  Biological 

12.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 


>  This  provision  concerning  the  minimum 
distance  separating  fishing  locations  is  adopted 
pending  the  adoption  of  a  more  appropriate 
definition  of  a  fishing  location  by  the  Commission. 

2  The  specified  period  is  adopted  in  accordance 
with  the  reporting  period  specified  in  Conservation 
Measure  51/XIX,  pending  the  adoption  of  a  more 
appropriate  period  by  the  Commission. 


121/XIX,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  ScientificObservation. 

Conservation  Measure  222/XX 

Limits  on  the  Fishery  for  Dissostichus 
eleginoides  in  Statistical  Division  58.5.2 
in  the  2001/02  Season 

Access 

1.  The  fishery  for  Dissostichus 
eleginoides  in  Statistical  Division  58.5.2 
sh^  be  conducted  by  vessels  using 
trawls  only. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Division  58.5.2 
in  the  2001/02  season  shall  be  limited 
to  2  815  tonnes. 

Season 

3.  For  the  purpose  of  the  trawl  fishery 
for  Dissostichus  eleginoides  in 
Statistical  Division  58.5.2,  the  2001/02 
season  is  defined  as  the  period  from  1 
December  2001  to  30  November  2002,  or 
until  the  catch  limit  is  reached, 
whichever  is  sooner. 

By-Catch 

4.  Fishing  shall  cease  if  the  by-catch 
of  any  species  reaches  its  by-catch  limit 
as  set  out  in  Conservation  Measure  224/ 
XX. 

Mitigation 

5.  The  operation  t>f  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measiue  173/XVIII  so  as  to 
minimise  the  incidental  mortality  of 
seabirds  in  the  course  of  fishing. 

Observers 

6.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer,  and  may  include  one 
appointed  in  accordance  vnth  the 
CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

Data:  Catch/Effort 

7.  For  the  purpose  of  implementing 
this  conservation  measiue  in  the  2001/ 
02  season,  the  following  shall  apply: 

(i)  The  Ten-day  Catch  and  Effort 
Reporting  System  set  out  in  Aimex  222/ 
A;  and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Annex  222/A.. Fine-scale  data  shall  be 
submitted  on  a  haul-by-haul  basis. 

8.  For  the  purpose  of  Annex  222/A. 
the  target  species  is  Dissostichus 
eleginoides  and  by-catch  species  are 
defined  as  any  species  other  than 
Dissostichus  eleginoides. 
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9.  The  total  number  and  weight  of 
Dissostichus  eleginoides  discarded," 
including  those  with  the  'jellymeat' 
condition,  shall  be  reported.  These  fish 
will  count  towards  the  total  allowable 
catch. 

Data:  Biological 

10.  Fine-scale  biological  data,  as  ' 
required  under  Annex  222/A.  shall  be 
collected  and  recorded.  Such  data  shall 
be  reported  in  accordance  with  the 
Scheme  of  International  Scientific 
Observation. 

Annex  222/A 

Data  Reporting  System 

A  ten-day  catch  and  effort  reporting 
system  shall  be  implemented: 

(i)  For  the  purpose  of  implementing 
this  system,  the  calendau'  month  shall  be 
divided  into  three  reporting  periods, 
viz:  day  1  to  day  10,  day  11  to  day  20 
and  day  21  to  the  last  day  of  the  month. 
The  reporting  periods  are  hereafter 
referred  to  as  periods  A,  B  and  C; 

(ii)  At  the  end  of  each  reporting 
period,  each  Contracting  Party 
participating  in  the  fishery  shall  obtain 
from  each  of  its  vessels  information  on 
total  catch  and  total  days  and  hoiu-s 
■  fished  for  that  period  and  shall,  by 
cable,  telex,  facsimile  or  electronic 
transmission,  transmit  the  aggregated 
catch  and  days  and  hours  fished  for  its 
vessels  so  as  to  reach  the  Executive 
Secretary  no  later  than  the  end  of  the 
next  reporting  period; 

(iii)  A  report  must  be  submitted  by 
every  Contracting  Party  taking  part  in 
the  fishery  for  each  reporting  period  for 
the  duration^  of  the  fishery,  even  if  no 
catches  are  taken; 

(iv)  The  catch  of  Dissostichus 
eleginoides  and  of  all  by-catch  species 
must  be  reported; 

(v)  Such  reports  shall  specify  the 
month  and  reporting  period  (A.  B  and 
C)  to  which  each  report  refers; 

(vi)  Immediately  after  the  deadline 
has  passed  for  receipt  of  the  reports  for 
each  period,  the  Executive  Secretary 
shall  notify  all  Contracting  Parties 
engaged  in  fishing  activities  in  the 
division  of  the  total  catch  taken  during 
the  reporting  period  and  the  total 
aggregate  catch  for  the  season  to  date; 
and 

(vii)  At  the  end  of  every  three 
reporting  periods,  the  Executive 
Secretary  shall  inform  all  Contracting 
Parties  of  the  total  catch  taken  during 
the  three  most  recent  reporting  periods 
and  the  total  aggregate  catch  for  the 
season  to  date. 

A  fine-scale  catch,  effort  and 
biological  data  reporting  system  shall  be 
implemented: 


(i)  The  scientific  observer(s)  aboard 
each  vessel  shall  collect  the  data 
required  to  complete  the  CCAMLR  fine- 
scale  catch  and  effort  data  form  Cl, 
latest  version.  These  data  shall  be 
submitted  to  the  CCAMLR  Secretariat 
not  later  than  one  month  after  the  vessel 
returns  to  port; 

(ii)  The  catch  of  Dissostichus 
eleginoides  and  of  all  by-catch  species 
must  be  reported; 

(iii)  The  numbers  of  seabirds  and 
marine  mammals  of  each  species  caught 
and  released  or  killed  must  be  reported; 

(iv)  The  scientific  observer(s)  aboard 
each  vessel  shall  collect  data  on  the 
length  composition  from  representative 
samples  of  Dissostichus  eleginoides  and 
by-catch  species: 

(a)  Length  measurements  shjill  be  to 
the  nearest  centimetre  below;  and 

(b)  Representative  samples  of  length 
composition  shall  be  taken  from  each 
fine-scale  grid  rectangle  (0.5°  latitude  by 
1°  longitude)  fished  in  each  calendar 
month;  and 

(v)  The  above  data  shall  be  submitted 
1o  the  CCAMLR  Secretariat  not  later 
than  one  month  after  the  vessel  returns 
to  port. 

Conservation  Measure  223/XX 

Precautionary  (Jatch  Limit  for  Electrona 
carlsbergi  in  Statistical  Subarea  48.3  in 
the  2001/02  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
7/V: 

1.  For  the  purposes  of  this 
conservation  measure  the  fishing  season 
for  Electrona  carlsbergi  is  defined  as  the 
period  frt>m  December  1,  2001  to 
November  30,  2002. 

2.  The  total  catch  of  Electrona 
carlsbergi  in  the  2001/02  season  shall  be 
limited  to  109,000  tormes  in  Statistical 
Subarea  48.3. 

3.  In  addition,  the  total  catch  of 
Electrona  carlsbergi  in  the  2001/02 
season  shall  be  limited  to  14,500  tonnes 
in  the  Shag  Rocks  region,  defined  as  the 
area  bounded  by  52°30'S,  40°W; 
52°30'S,  44°W;  54°30'S,  40°W  and 
54°30',  44°W. 

4.  In  the  event  that  the  catch  of 
Electrona  carlsbergi  is  expected  to 
exceed  20,000  tonnes  in  the  2001/02 
season,  a  survey  of  stock  biomass  and 
age  structure  shall  be  conducted  during 
that  season  by  the  principal  fishing 
nations  involved.  A  full  report  of  this 
siurey  including  data  on  stock  biomass 
(specifically  including  area  surveyed, 
survey  design  and  density  estimates), 
age  structiue  and  the  biological 
characteristics  of  the  by-catch  shall  be 
made  available  in  advance  for 


discussion  at  the  meeting  of  the 
Working  Group  on  Fish  Stock 
Assessment  in  2002. 

5.  The  directed  fishery  for  Electrona 
carlsbergi  in  Statistical  Subarea  48.3 
shall  close  if  the  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
95/XIV  reaches  its  by-catch  limit  or  if 
the  total  catch  of  Electrona  carlsbergi 
reaches  109.000  tonnes,  whichever  is 
sooner. 

6.  The  directed  fishery  for  Electrona 
carlsbergi  in  the  Shag  Rocks  region  shall 
close  if  the  by-catch  of  any  of  the 
species  named  in  Conservation  Measure 
95/XIV  reaches  its  by-catch  limit  or  if 
the  total  catch  of  Electrona  carlsbergi 
reaches  14.500  tonnes,  whichever  is 
sooner. 

7.  If,  in  the  course  of  the  directed 
fishery  for  Electrona  carlsbergi,  the  by- 
catch  in  any  one  haul  of  any  species 
other  than  the  target  species — 

•  Is  greater  than  100  kg  and  exceeds 
5%  of  the  total  catch  of  all  fish  by 
weight,  or 

•  Is  equal  to  or  greater  than  2  tonnes, 
then  the  fishing  vessel  shall  move  to 
another  fishing  location  at  least  5  n 
miles  distant.'  The  fishing  vessel  shall 
not  return  to  any  point- within  5  n  miles 
of  the  location  where  the  by-catch  of 
species,  other  than  the  target  species, 
exceeded  5%.  for  a  period  of  at  least  five 
days.  2  The  location  where  the  by-catch 
exceeded  5%  is  defined  as  the  path 
followed  by  the  fishing  vessel  from  the 
point  at  which  the  fishing  gear  was  first 
deployed  from  the  fishing  vessel  to  the 
point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

8.  For  the  purpose  of  implementing 
this  conservation  measure: 

(i)  The  Catch  Reporting  System  set  out 
in  Conservation  Measure  40/X  shall 
apply  in  the  2001/02  season; 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Data  Reporting  System  set  out  in 
Conservation  Measure  122/XIX  shall 
also  apply  in  the  2001/02  season.  For 
the  purposes  of  Conservation  Measure 
122/XIX,  the  target  species  is  Electrona 
carlsbergi,  and  'by-catch  species'  are 
defined  as  any  cephalopod.  crustacean 
or  fish  species  other  than  Electrona 
carlsbergi;  and 

(iii)  The  Monthly  Fine-scale 
Biological  Data  Reporting  System  set  out 
in  Conservation  Measure  121/XIX  shall 
also  apply  in  the  2001/02  season.  For 
the  purposes  of  Conservation  Measure 


1  This  provision  concerning  the  minimum 
distance  separating  fishing  locatiofts  is  adopted 
pending  the  adoption  of  a  more  appropriate 
definition  of  a  fishing  location  by  the  Commission. 

*The  specified  period  is  adopted  in  accordance 
with  the  reporting  period  specified  in  Conservation 
Measure  51/XIX,  pending  the  adopUon  of  a  more 
appropriate  period  by  the  Commission. 
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121/XIX,  the  target  species  is  Electrona 
carlsbergi,  and  'by-catch  species'  are 
defined  as  any  cephalopod,  crustacean 
or  fish  species  other  than  Electrona 
carlsbergi.  For  the  purposes  of 
paragraph  3(ii)  of  Conservation  Measure 
121/XIX  a  representative  sample  shall 
be  a  minimum  of  500  fish. 

Cktnservation  Measure  224/XX 

limitation  of  By-Catch  in  Statistical 
Division  58.5.2  in  the  2001/02  Season 

1.  There  shall  be  no  directed  fishing 
for  any  species  other  than  Dissostichus 
eleginoides  and  Champsocephalus 
gunnari  in  Statistical  Division  58.5.2  in 
the  2001/02  fishing  season. 

2.  Ib  directed  fisheries  in  Statistical 
DiAHsion  58.5.2  in  the  2001/02  season, 
the  by-catch  of  Channichthys 
rhinoceratus  shall  not  exceed  150 
tonnes,  and  the  by-catch  of 
Lepidonotothen  squamifrons  shall  not 
exceed  80  tonnes.  | 

3.  The  by-catch  of  any  fiih  species  not 
mentioned  in  paragraph  2,, and  for 
which  there  is  no  other  catch  limit  in 
force,  shall  not  exceed  50  tonnes  in 
Statistical  Division  58.5.2.  For  the 
purposes  of  this  measiire,  'Macrourus 
spp.'  and  'skates  and  rays'  should  each 
he  coimted  as  a  single  species. 

4.  If,  in  the  course  of  a  directed 
fishery,  the  by-catch  in  any  one  haul  of 
Channichthys  rhinoceratus  or 
Lepidonotothen  squamifrons  is  equal  to, 
or  greater  than  2  tonnes,  then  the  fishing 
vessel  shall  not  fish  using  that  method 
of  fishing  at  any  point  within  5  n  miles  ^ 
of  the  location  where  the  by-catch 
exceeded  2  tonnes  for  a  period  of  at 
least  five  days.^  The  location  where  the 
by-catch  exceeded  2  tonnes  is  defined  as 
the  path  followed  by  the  fishing  vessel 
from  the  point  at  which  the  fishing  gear 
was  first  deployed  bom  the  fishing 
vessel  to  the  point  at  which  the  fishing 
gear  was  retrieved  by  the  fishing  vessel. 

5.  If,  in  the  course  of  a  directed 
fishery,  the  by-catch  in  any  one  haul  of 
any  other  by-catch  species  for  which  by- 
catch  limitations  apply  under  this 
conservation  measure  is  equal  to,  or 
greater  than  1  tonne,  then  the  fishing 
vessel  shall  not  fish  using  that  method 
of  fishing  at  any  point  within  5  n  miles  ^ 
of  the  location  where  the  by-catch 
exceeded  1  tonne  for  a  period  of  at  least 


'  This  provision  concerning  the  minimum 
distance  separating  fishing  locations  is  adopted 
pending  the  adoption  of  a  more  appropriate 
definition  of  a  fishing  location  by  the  Commission. 

2  The  specified  period  is  adopted  in  accordance 
with  the  reporting  period  specified  in  Conservation 
Measure  SI/XDC.  pending  the  adoption  of  a  more 
appropriate  period  by  the  Commission. 

'  Except  for  waters  adjacent  to  the  Keiguelen  and 
Crozet  Islands. 


five  days.2  The  location  where  the  by- 
catch  exceeded  1  tonne  is  defined  as  the 
path  followed  by  the  fishing  vessel  from 
the  point  at  which  the  fishing  gear  was 
first  deployed  from  the  fishing  vessel  to 
the  point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

Conservation  Measure  225/XX 

Limits  on  the  Fishery  for  Crab  in 
Statistical  Subarea  48.3  in  the  2001/02 
Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
7/V: 

Access 

1.  The  fishery  for  crab  in  Statistical 
Subarea  48.3  shall  be  conducted  by 
vessels  using  pots  only.  The  crab  fishery 
is  defined  as  any  commercial  harvest 
activity  in  which  the  target  species  is 
any  member  of  the  crab  group  (Order 
Decapoda,  Suborder  Reptantia). 

2.  The  crab  fishery  shall  be  limited  to 
one  vessel  per  Member. 

3.  Each  Member  intending  to 
participate  in  the  crab  fishery  shaU 
notify  the  CCAMLR  Secretariat  at  least 
three  months  in  advance  of  starting 
fishing  of  the  name,  type,  size, 
registration  number,  radio  call  sign,  and 
research  and  fishing  operations  plan  of 
the  vessel  that  the  Member  has 
authorized  to  participate  in  the  crab 
fishery. 

Catch  Limit 

4.  The  total  catch  of  crab  in  Statistical 
Subarea  48.3  in  the  2001/02  season  shall 
not  exceed  a  precautionary  catch  limit 
of  1.600  tonnes. 

5.  The  crab  fishery  shall  be  limited  to 
sexually  mature  male  crabs — aU  female 
and  imdersized  male  crabs  caught  shall 
be  released  unharmed.  In  the  case  of 
Paralomis  spinosissima  and  Paialomis 
formosa,  males  with  a  minimum 
carapace  vtridth  of  94  mm  and  90  mm, 
respectively,  may  be  retained  in  the 
catch. 

6.  Crab  processed  at  sea  shall  be 
frozen  as  crab  sections  (size  of  crabs  can 
be  determined  using  crab  sections). 

Season 

7.  For  the  piupose  of  the  pot  fishery 
for  crab  in  Statistical  Subarea  48.3,  the 
2001/02  season  is  defined  as  the  period 
from  December  1,  2001  to  November  30, 
2002,  or  imtil  the  catch  limit  is  reached, 
whichever  is  sooner. 


2  Except  for  waters  adjacent  to  the  Prince  Edward 
Islands. 


By-Catch 

8.  The  by-catch  of  Dissostichus 
eleginoides  shall  be  counted  against  the 
catch  limit  in  the  fishery  for 
Dissostichus  eleginoides  in  Statistical 
Subarea  48.3. 

Observers 

9.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International  . 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughotit  all 
fishing  activities  within  the  fishing 
period. 

Data:  Catch/Effort 

10.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2001/ 
02  season,  the  following  shall  apply: 

(i)  The  Ten-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  61/Xn;  and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  122/XIX.  Fine- 
scale  data  shall  be  submitted  on  a  haul- 
by-haul  basis. 

11.  For  the  purpose  of  Conservation 
Measures  61/Xn  and  122/XIX  the  target 
species  is  crab  and  by-catch  species  are 
defined  as  any  species  other  than  crab. 

Data:  Biological 

12.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
121/XIX,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Research 

13.  Each  vessel  participating  in  this 
exploratory  fishery  shall  conduct 
fishery-based  research  in  accordance 
with  the  data  requirements  described  in 
Annex  225/A  and  the  experimental 
harvest  regime  described  in 
Conservation  Measure  226/XX.  Data 
collected  for  the  period  up  to  August  31, 
2002  shall  be  reported  to  CCAMLR  by 
September  30,  2002  so  that  the  data  will 
be  available  to  the  meeting  of  the 
Working  Group  on  Fish  Stock 
Assessment  in  2002.  Such  data  collected 
after  August  31  shall  be  reported  to 
CCAMLR  not  later  than  three  months 
after  the  closure  of  the  fishery. 

Annex  225/A 

Data  Requirements  on  the  Crab  Fishery 
in  Statistical  Subarea  48.3 

Catch  and  Effort  Data: 
Cruise  Descriptions 
Cruise  code,  vessel  code,  permit 
number,  year. 
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Pot  Descriptions 
Diagrams  and  other  information, 
including  pot  shape,  dimensions, 
mesh  size,  funnel  .position,  aperture 
and  orientation,  number  of 
chambers,  presence  of  an  escape 
port. 

Effort  Descriptions 
Date,  time,  latitude  and  longitude  of 
the  start  of  the  set,  compass  bearing 
of  the  set,  total  nmnber  of  pots  set, 
spacing  of  pots  on  the  line,  number 
of  pots  lost,  depth,  soak  time,  bait 
type. 

Catch  Descriptions 
Retained  catch  in  numbers  and 
weight,  by-catch  of  all  species  (see 
Table  1),  incremental  record 
number  for  linking  with  sample 
information. 

TABLE  1  .—Data  Requirements  for 
By-Catch  Species  in  the  Crab 
Fishery  in  Statistical  Subarea 
48.3 


Species 

Data  Requirements 

Dissostichus 

eleginoides. 
Notothenia  rossii  

Other  soecies 

Numbers  and  esti- 
mated total  weight. 

Numbers  and  esti- 
mated total  weight. 

Estimated  total 

weight. 

Biological  Data: 
For  these  data,  crabs  are  to  be 
sampled  from  the  line  hauled  just 
prior  to  noon,  by  collecting  the 
entire  contents  of  a  number  of  pots 
spaced  at  intervals  along  the  line  so 
that  between  35  and  50  specimens 
are  represented  in  the  subsample. 
Cruise  Descriptions 
Cruise  code,  vessel  code,  permit 
number. 
Sample  Descriptions 
Date,  position  at  start  of  the  set, 
compass  bearing  of  the  set,  line 
nimiber. 
Data 
Species,  sex,  length  of  at  least  35 
individuals,  presence/absence  of 
rhizocephalan  parasites,  record  of 
the  destination  of  the  crab  (kept, 
discarded,  destroyed),  record  of  the 
pot  number  bom.  which  the  crab 
*       comes. 

Conservation  Measure  226/XX 

Experimental  Harvest  Regime  for  the 
Crab  Fishery  in  Statistical  Subarea  48.3 
in  the  2001/02  Season 

The  following  measures  apply  to  all 
crab  fishing  within  Statistical  Subarea 
48.3  in  the  2001/02  fishing  season. 
.  Every  vessel  participating  in  the  crab 
fishery  in  Statistical  Subarea  48.3  shall 
conduct  fishing  operations  in 


accordance  with  an  experimental 
harvest  regime  as  outlined  below: 

1.  Vessels  shall  conduct  the 
experimental  harvest  regime  in  the 
2001/02  season  at  the  start  of  their  first 
season  of  participation  in  the  crab 
fishery  and  the  following  conditions 
shall  apply: 

(i)  Every  vessel  when  imdertaking  an 
experimental  harvesting  regime  shall 
expend  its  first  200,000  pot  hours  of 
effort  within  a  total  area  delineated  by 
twelve  blocks  of  0.5°  latitude  by  1.0° 
longitude.  For  the  purposes  of  this 
conservation  measure,  these  blocks  shall 
be  numbered  A  to  L.  In  Annex  226/A, 
the  blocks  are  illustrated(Figure  1),  and 
the  geographic  position  is  denoted  by 
the  coordinates  of  the  northeast  comer 
of  the  block.  For  each  string,  pot  hours 
shall  be  calculated  by  taking  the  total 
number  of  pots  on  the  string  and 
multiplying  that  number  by  the  soak 
time  (in  hours)  for  that  string.  Soak  time 
shall  be  defined  for  each  string  as  the 
time  between  start  of  setting  and  start  of 
hauling; 

(ii)  Vessels  shall  not  fish  outside  the 
area  delineated  by  the  0.5°  latitude  by 
1.0°  longitude  blocks  prior  to 
completing  the  experimental  harvesting 
regime; 

(iii)  Vessels  shall  not  expend  more 
than  30,000  pot  hours  in  any  single 
block  of  0.5°  latitude  by  1.0°  longitude; 

(iv)  If  a  vessel  returns  to  port  before 
it  has  expended  200,000  pot  hours  in 
the  experimental  harvesting  regime  the 
remaining  pot  hours  shall  be  expended 
before  it  can  be  considered  that  the 
.  vessel  has  completed  the  experimental 
harvesting  regime;  and 

(v)  After  completing  200,000  pot 
hours  of  experimental  fishing,  it  shall  be 
considered  that  vessels  have  completed 
the  experimental  harvesting  regime  and 
they  shall  be  permitted  to  commence 
fishing  in  a  normal  fashion. 

2.  Data  collected  during  the 
experimental  harvest  regime  up  to  June 
30,  2002  shall  be  submitted  to  CCAMLR 
by  August  31,  2002. 

3.  Normal  fishing  operations  shall  be 
conducted  in  accordance  with  the 
regulations  set  out  in  Conservation 
Measure  225/XX. 

4.  For  the  purposes  of  implementing 
normal  fishing  operations  after 
completion  of  the  experimental  harvest 
regime,  the  Ten-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  61/XII  shall 

5.  Vessels  that  complete  experimental 
harvest  regime  shall  not  be  required  to 
conduct  experimental  fishing  in  future 
seasons.  However,  these  vessels  shall 
abide  by  the  guidelines  set  forth  in 
Conservation  Measure  225/XX. ' 


6.  Fishing  vessels  shall  participate  in 
the  experimental  harvest  regime 
independently(i.e.  vessels  may  not 
cooperate  to  complete  phases  of  the 
experiment). 

7.  Crabs  taken  by  any  vessel  for 
research  purposes  will  be  considered  as 
part  of  any  catch  limits  in  force  for  each 
species  taken,  and  shall  be  reported  to 
CCAMLR  as  part  of  the  annusil 
STATLANT  returns. 

8.  All  vessels  participating  in  the 
experimental  harvest  regime  shall  carry 
at  least  one  scientific  observer  on  board 
during  all  fishing  activities. 

Conservation  Measure  227/XX*'^ 

General  Measures  for  Exploratory 
Fisheries  for  Dissostichus  spp.  in  the 
Convention  Area  in  the  2001/02  Season 

The  Commission, 

Noting  the  need  for  the  distribution  of 
fishing  effort  and  catch  in  fine-scale 
rectangles  ^  in  these  exploratory 
fisheries, 

hereby  adopts  the  following 
conservation  measure: 

1.  This  conservation  measure  applies 
to  exploratory  fisheries  using  the  trawl 
or  longline  methods  except  for  such 
fisheries  where  the  Commission  has 
given  specific  exemptions  to  the  extent 
of  those  exemptions.  In  trawl  fisheries, 

a  haul  comprises  a  single  deployment  of 
the  trawl  net.  In  longline  fisheries,  a 
haul  comprises  the  setting  of  one  or 
more  lines  in  a  single  location. 

2.  Fishing  should  take  place  over  as 
large  a  geographical  and  bathyraetric 
range  as  possible  to  obtain  the 
information  necessar>'  to  determine 
fishery  potential  and  to  avoid  over- 
concentration  of  catch  and  effort.  To 
this  end,  fishing  in  any  fine-scale 
rectangle  shall  cease  when  the  reported 
catch  reaches  100  tonnes  and  that 
rectangle  shall  be  closed  to  fishing  for 
the  remainder  of  the  season.  Fishing  in 
anv  fine-scale  rectangle  shall  be 
restricted  to  one  vessel  at  any  one  time. 

3.  In  order  to  give  effect  to  paragraph 
2  above: 

(i)  The  precise  geographic  position  of 
a  haul  in  trawl  fisheries  will  be 
determined  by  the  mid-point  of  the  path 
between  the  start-point  and  end-point  of 
the  haul; 

(ii)  The  precise  geographic  position  of 
a  haul  in  longline  fisheries  will  be 
determined  by  the  centre-point  of  the 
line  or  lines  deployed; 

(iii)  Catch  and  effort  information  for 
each  species  by  fine-scale  rectangle 


'  A  fine-scale  rectangle  is  defined  as  an  area  of 
0.5°  latitude  by  1'  longitude  with  respect  to  the 
northwest  comer  of  the  statistical  subarea  or 
division.  The  identification  of  each  rectangle  is  by 
the  latitude  of  its  northemmosl  boundary  and  the . 
longitude  of  the  boundary  closest  to  0°. 
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shall  be  reported  to  the  Executive 
Secretary  every  five  days  using  the  Five- 
Day  Catch  anc^ffort  Reporting  System 
set  out  in  Conservation  Measure  51/XIX; 
and 

(iv)  The  Secretariat  shall  notify 
Contracting  Parties  (>articipating  in 
these  fisheries  when  the  total  catch  for 
Dissostichus  eleginoides  and 
Dissosticbus  mawsoni  combined  in  any 
fine-scale  rectangle  is  likely  to  reach  100 
tonnes,  and  fishhig  in  that  fine-scale 
rectangle  shall  be  closed  when  that  limit 
is  readbed. 

4.  The  by-catch  in  each  exploratory 
fishery  shall  be  regulated  as  in 
Conservation  Measure  228/XX. 

5.  The  total  number  and  weight  of 
Dissostichus  eleginoides  and 
Dissostichus  mawsoni  discarded, 
including  those  with  the  'jell3rmeat' 
condition,  shall  be  reported. 

6.  Each  vessel  participating  in  the 
exploratory  fisheries  for  Dissostichus 
spp.  during  the  2001/02  season  shall 
have  one  scientific  observer  appointed 
in  accordance  with  the  CCAMLR 
Scheme  of  International  Scientific 
Observation,  and  where  possible  one 
additional  scientific  c^snver,  on  board 
throughout  all  fishing  aRivities  within 
the  fishing  season. 

7.  The  I3ata  Collection  Plan  (Annex 
227/ A)  and  Research  Plan  (Annex  227/ 
B)  shall  be  implemented.  Eiata  collected 
pursuant  to  the  Data  Collection  and 
Research  Plans  for  the  period  up  to 
August  31.  2002  shall  be  reported  to 
CCAMLR  by  September  30,  2002  so  that 
the  data  moII  be  available  to  the  meeting 
of  the  Working  Group  on  Fish  Stock 
Assessment  (WG-FSA)  in  2002.  Such 
data  taken  after  August  31  shall  be 
reported  to  CCAMLR  not  later  than 
three  months  after  the  closure  of  the 
Bshny,  but,  where  possible,  submitted 
in  time  for  the  consideration  of  WG- 
FSA. 

8.  Members  who  choose  not  to 
participate  in  the  fishery  prior  to  the 
commencement  of  the  fishery  shall 
inform  the  Secretariat  of  changes  in 
their  plans  no  later  than  one  month 
before  the  start  of  the  fishery.  If.  for 
whatever  reason.  Members  are  imable  to 
participate  in  the  fishery,  they  shall 
inform  the  Secretariat  no'  later  than  one 
week  after  finding  that  they  cannot 
participate.  The  Secretariat  will  inform 
all  Contracting  Parties  immediately  after 
such  notification  is  received. 


Annex  227/A 

Data  Collection  Plan  fof  Exploratory 
Fisheries 

1.  All  vessels  will  comply  with  the 
Five-day  Catch  and  Effort  Reporting 
System  (Conservation  Measure  51/XIX) 
and  Monthly  Fine-scale  Catch,  Effort 
and  Biological  Data  Reporting  Systems 
(Conservation  Measures  121/XIX  and 
122/XD(). 

2.  All  data  required  by  the  CCAMLR 
Scientific  Observers  Manual  for  finfish 
fisheries  will  be  collected.  These 
include: 

(i)  Position,  date  and  depth  at  the  start 
and  end  of  every  haul; 

(ii)  Haul-by-haul  catch  and  catch  per 
effort  by  species; 

(iii)  Haul-by-haul  length  frequency  of 
common  species; 

(iv)  Sex  and  gonad  state  of^common 
species; 

(v)  Diet  and  stomach  fullness; 

(vi)  Scales  and/or  otoliths  for  age 
determination; 

(vii)  Number  and  mass  by  species  of 
by-catch  of  fish  and  other  organisms; 
and 

(viii)  Observation  on  occiurence  and 
incidental  mortality  of  seabirds  and 
mammals  in  relation  to  fishing 
operations. 

3.  Data  specific  to  longline  fisheries 
will  be  collected.  These  include: 

(i)  Position  and  sea  depth  at  each  end 
of  every  line  in  a  haul; 

(ii)  Setting,  soak,  and  hauling  times;  < 

(iii)  Number  and  species  of  fish  lost 
at  surface; 

(iv)  Number  of  hooks  set; 

(v)  Bait  type; 

(vi)  Baiting  success  (%); 

(vii)  Hook  type;  and 

(viii)  Sea  and  cloud  conditions  and 
phase  of  the  moon  at  the  time  of  setting 
the  lines. 

Annex  227/B 

Research  Plan  for  Exploratory  Fisheries 

1.  Activities  imder  this  research  plan 
shall  not  be  exempted  from  any 
conservation  measure  in  force. 

2.  This  plan  appUes  to  aU  small-scale 
research  units  (SSRUs)  as  defined  in 
Table  1  andFigure  1. 

3.  Any  vessel  imdertaking  prospecting 
or  commercial  fishing  in  any  SSRU 
must  undertake  the  foUowring  research 
activities: 

(i)  On  first  entry  into  a  SSRU,  the  first 
10  haiils,  designated  'first  series', 
whether  by  trawl  or  longline,  should  be 


designated  'research  hauls'  and  must 
satisfy  the  criteria  set  out  in  paragraph 
4. 

(ii)  The  next  10  hauls,  or  10  tonnes  of 
catch  for  longlining,  whichever  trigger 
level  is  achieved  first,  or  10  tonnes  of 
catch  for  trawling,  are  designated  the 
'second  series'.  Hauls  in  the  second 
series  can,  at  the  discretion  of  the 
master,  be  fished  as  part  of  normal 
exploratory  fishing.  However,  provided 
they  satisfy  the  requirements  of 
paragraph  4,  these  hauls  can  also  be 
designated  ^s  research  hauls. 

(iii)  On  completion  of  the  first  and 
second  series  of  hauls,  if  the  master 
wishes  to  continue  to  fish  within  the 
SSRU,  the  vessel  must  imdertake  a. 
'third  series'  which  will  result  in  a  total 
of  20  research  hauls  being  made  in  all 
three  series.  The  third  series  of  hauls 
shall  be  completed  during  the  same  visit 
as  the  first  and  second  series  in  a  SSRU. 

(iv)  On  completion  of  20  research 
hauls  the  vessel  may  continue  to  fish 
within  the  SSRU. 

(v)  When  either  the  catch  limit  or  the 
end  of  the  fishing  season  is  reached,  all 
fishing  within  the  designated  area 
should  cease. 

4.  To  be  designated  as  a  research  haul: 
(i)  Each  research  haul  must  be 

separated  by  not  less  than  5  n  miles 
from  any  other  research  haul,  distance 
to  be  measured  from  the  geographical 
mid-point  of  each  research  haul; 

(ii)  Each  haul  shall  comprise:  for 
longlines,  at  least  3  500  hooks  and  no 
more  than  10  000  hooks;  this  may 
comprise  a  niunber  of  separate  lines  set 
in  the  same  location;  for  trawls,  at  least 
30  minutes  effective  fishing  time  as 
defined  in  the  Draft  Manual  for  Bottom 
Trawl  Surveys  in  the  Convention  Area 
(SC-CAMLR-XI,Annex  5,  Appendix  H. 
Attachment  E,  paragraph  4);  and 

(iii)  Each  haul  of  a  longline  shall  have 
a  soak  time  of  not  less  than  six  hours, 
measured  from  the  time  of  completion 
of  the  setting  process  to  the  beginning 
of  the  haiding  process. 

5.  All  data  specified  in  the  Data 
Collection  Plan  (Annex  227/A)  of  this 
conservation  measure  shall  be  collected 
for  every  research  haid;  in  particular,  all 
fish  in  a  research  haul  up  to  100  fish  are 
to  be  measured  and  at  least  30  fish 
sampled  for  biological 
stu(Ues(paragraphs  2(iv)  to  2(vi)  of 
Annex  227/A).  Where  more  than  lOO 
fish  are  caught,  a  method  for  randomly 
subsampling  the  fish  should  be  applied. 
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Table  1.— The  Ccxjrdinates  of  the  Small-Scale  Research  Units  (SSRUs) 

[Figure  1] 


Subarea/division 


SSRU 


A 
A 
B 
A 
B 
C 
D 
A 
A 
B 
C 
D 
A 
B 
C 
0 
E 


Top  left 
latutude 


55  S 
55  S 
55  S 
51  S 
51  S 
51  S 


Grid  coordinates 


Top  left  lon- 
gitude 


80E 

60E 

73.5  E 

40E 

42E 

46E 


Bottom  rigfit 
latitude 


64S 
62S 
628 
54S 
54S 
54S 


Bottom  right 
longitu(te 


89E 

73.5  E 

80E 

42E 

46E 

SOE 


Areas  outside  SSRUs  A.  6,  C 


45  S 

37  E 

48S 

40E 

45  S 

40E 

48S 

44E 

45  S 

44E 

48S 

48E 

45  S 

48E 

4es 

51  E 

45  S 

51  E 

48S 

54E 

60S 

150E 

65  S 

170  W 

65  S 

150  E 

72  S 

180 

65  S 

180 

72  S 

170  W 

72  S 

160  E 

84S 

180 

72  S 

180 

84.5  S 

170  W 

Note— Subarea  88  2  is  divided  into  six  10°  longitudinal  sections  and  one  5°  longitudinal  section;  designated  A-G  from  west  to  east. 
48.6  is  divided  into  one  section  north  of  60°  (A)  and  five  10°  longitudinal  sections  south  of  60°;  designated  B-F  from  west  to  east. 


Subarea 


Conservation  Measure  228/XX* 

Limitation  of  By-Catch  in  New  and 
Exploratory  Fisheries  in  the  2001/02 
Season 

1.  This  conservation  measure  applies 
to  new  and  exploratory  fisheries  in  all 
areas  containing  small-scale  research 
imits  (SSRUs)  in  the  2001/02  season 
except  where  specific  by-catch 
conservation  measures  apply. 

2.  The  by-catch  of  any  species  other 
than  Macrourus  spp.  shall  be  limited  to 
the  following: 

•  In  each  SSRU  in  Statistical  Subarea 
48.6,  Statistical  Division  56.4.2  and 
Statistical  Subarea  88.1  south  of  65°S, 
and  in  Statistical  Division  58.4.3b,  the 
by-catch  of  any  species  shall  be  limited 
to  50  tonnes;  and 

•  In  other  SSRUs,  the  by-catch  of  any 
species  shall  be  limited  to  20  tonnes. 

3.  The  by-catch  of  Macrourus  spp. 
shall  be  limited  to  the  following: 

•  In  each  SSRU  in  Statistical  Subarea 
48.6,  Statistical  Division  58.4.2  and 
Statistical  Subarea  88.1  south  of  65°S, 
and  in  Statistical  Division  58.4.3b,  the 
by-catch  of  Macrourus  spp.  shall  be 
limited  to  100  toimes;  and 

•  In  other  SSRUs,  the  by-catch  of 
Macrourus  spp.  shall  be  liiiiited  to  40 
tonnes. 

4.  For  the  puiposes  of  this  measure, 
"Macrourus  spp."  and  "skates  and  rays" 
should  each  be  coiuited  as  a  single 
species. 

5.  If  the  by-catch  of  any  one  species 

is  equal  to  or  greater  than  1  tonne  in  any 


one  haul  or  set,  then  the  fishing  vessel 
shall  move  to  another  location  at  least 
5  n  mile  ^  distant.  The  fishing  vessel 
shall  not  retirni  to  any  point  within  5  n 
miles  of  the  location  where  the  by-catch 
exceeded  1  toime  for  a  period  of  at  least 
five  days  ^.  The  location  where  the  by- 
catch  exceeded  1  tonne  is  defined  as  the 
path  followed  by  the  fishing  vessel  from 
the  point  at  which  the  fishing  gear  was 
first  deployed  frt)m  the  fishing  vessel  to 
the  point  at  which  the  fishing  gear  was 
retrieved  by  the  fishing  vessel. 

Conservation  Measure  229/XX 

Limits  on  the  Exploratory  Fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
48.6  in  the  2001/02  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
65/XII: 

Access 

1.  Fishing  for  Dissostichus  spp.  in 
Statistical  Subarea  48.6  shall  be  limited 
to  the  exploratory  longline  fishery  by 
Japan,  New  Zealand,  South  Africa  and 
Uruguay.  The  fishery  shall  be  conducted 
by  Japanese,  New  Zealand,  South 
African  and  Uruguayan-flagged  vessels 
using  longlines  only.  No  more  than  one 
vessel  per  country  shall  fish  at  any  one 
time. 


'  Except  for  %ratei8  adiacent  to  the  Kerguelen  and 
Crozet  Islands. 


'  This  provision  concerning  the  minimum 
distance  separating  fishing  locations  is  adopted 
pending  the  adoption  of  a  more  appropriate 
definition  of  a  fishing  location  by  the  Commission. 

'The  specified  period  is  adopted  in  accordance 
with  the  reporting  period  specified  in 
ConservationMeasure  51/XIX,  pending  the  adoption 
of  a  more  appropiiate  period  by  the  Commission. 


Catch  Limit 

2.  The  total  catch  of  Dissostichus  spp. 
in  Statistical  Subarea  48.6  in  the  2001/ 
02  season  shall  not  exceed  a 
precautionary  catch  limit  of  455  tonnes 
north  of  60°S  and  455  tonnes  south  of 
60°S. 

Season 

3.  For  the  purpose  of  the  exploratory 
longline  fishery  for  Dissostichus  spp.  in 
Statistical  Subarea  48.6.  the  2001/02 
season  is  defined  as  the  period  from 
March  1  to  August  31,  2002  north  of 
60°S  and  the  period  from  February  15  to 
October  15  2002  south  of  eO'S.  In  the 
event  that  either  limit  is  reached,  the 
relevant  fishery  shall  be  closed. 

By-Catch 

4.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  228/XX. 

Mitigation 

5.  The  exploratory  longline  fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
48.6  shall  be  carried  out  in  accordance 
with  the  provisions  of  Conservation 
Measure  29/XIX,  except  paragraph  3 
(night  setting)  shall  not  apply  south  of 
60°S.  South  of  eo^S,  prior  to  licensing, 
each  vessel  shall  demonstrate  its 
capacity  to  comply  with  experimental 
line-weighting  trials  as  approved  by  the 
Scientific  Committee  and  described  in 
Conservation  Measure  216/XX  and  such 
data  shall  be  reported  to  the  Secretariat 
immediately. 

6.  South  of  60°S.  longlines  may  be  set 
during  daylight  hoiu^  only  if  the  vessels 
are  demonstrating  a  consistent 
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-  minimum  line  sink  rate  of  0.3  m/s.  Any 
vessel  catching  a  total  of  three  (3) 
seabirds  shall  immediately  revert  to 
night  setting  in  accordance  with 
ConservationMeasure  2g/XIX. 

7.  There  shall  be  no  offal  discharge  in 
this  fishery.  1 

Observers 

8.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CXIAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  witliin  the  fishing 
period. 

Data:  Catch/Effort 

9.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2001/ 
02  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XIX;  and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  122/XIX.  Fine- 
scale  data  shall  be  submitted  on  a  haul- 
by-haul  basis.  . 

10.  For  the  purpose  of  Conservation 
Measures  51/XIX  and  122/XIX,  the 
target  species  is  Dissostichus  spp.  and 
by-catch  species  are  defined  as  any 
species  other  than  Dissostichus  spp. 

Data:  Biological 

11.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
121/XIX,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Research 

12.  Each  vessel  participating  in  this 
exploratory  fishery  shall  conduct 
fishery-based  research  in  accordance 
with  the  Research  Plan  described  in 
Conservation  Measure  227/XX,  Annex 
B. 

CoBiervation  Nfeasure  23A/XX 

Limits  on  the  Demersal  Trawl  Fisheries 
in  Statistical  Division  58.4.2  in  the 
2001/02  Season 

The  Commission  hereby  adopts  the 
following  conservation  measiue  for  the 
exploratory  fishery  for  Dissostichus  spp. 
in  accordance  with  Conservation 
Measure  65/Xn  and  the  new  fish^y  for 
Macrourus  spp.  in  accordance  with 
Conservation  Measure  31/ 


l/X: 


Access 

1.  Fishing  for  Dissostichus  spp.  in 
Statistical  Division  58.4.2  shall  be 
limited  to  the  exploratory  trawl  fishery 


by  Australia.  Fishing  for  Macrourus  spp. 
in  Statistical  Division  58.4.2  shall  be 
limited  to  the  new  trawl  fishery  by 
Australia.  The  fisheries  shall  be 
conducted  by  Australian-flagged  vessels 
using  trawls  only. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus  spp. 
in  Statistical  Division  58.4.2  in  the 
2001/02  season  shall  not  exceed  a 
precautionary  catch  limit  of  500  tonnes, 
of  which  no  more  than  200  tonnes  shall 
be  taken  in  any  one  of  the  three  zones 
bounded  by  longitudes  40°E  to  SO^E, 
50°E  to  57°E  and  57°E  to  70°E. 

3.  The  total  catch  of  Macrourus  spp. 
in  Statistical  Division  58.4.2  in  the 
2001/02  season  shall  not  exceed  a 
precautionary  catch  limit  of  150  tonnes, 
of  which  no  more  than  100  tonnes  shall 
be  taken  in  any  one  of  the  three  zones 
bounded  by  longitudes  40''E  to  50°E, 
50°E  to  57°E  and  57°E  to  70°E. 

Season 

4.  For  the  purpose  of  the  exploratory 
trawl  fishery  for  Dissostichus  spp.  and 
the  new  fishery  for  Macrourus  spp.  in 
Statistical  Division  58.4.2,  the  2001/02 
season  is  defined  as  the  period  from 
December  1,  2001  to  November  30, 
2002,  or  until  the  catch  limit  of  either 
species  is  reached,  whichever  is  sooner. 

By-Catch 

5.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  228/XX.  The  provisions 
governing  by-catch  of  Macrourus  spp. 
contained  in  Conservation  Measure  228/ 
XX  do  not  apply  to  this  fishery. 

Mitigation 

6.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measure  173/XVIII  so  as  to 
minimise  the  incidental  mortality  of 
seabirds  in  the  course  of  fishing. 

Observers 

7.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 

Data:  Catch/Effort 

8.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2001/ 
02  season,  the  following  shall  apply: 

(i)  the  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XIX;  and 

(ii)  the  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 


Conservation  Measiu>es  122/XIX.  Fine- 
scale  data  shall  be  submitted  on  a  haul- 
by-haul  basis. 

9.  For  the  purpose  of  Conservation 
Measures  51/XIX  and  122/XIX,  the 
target  species  is  Dissostichus  spp.  and 
by-catch  species  are  defined  as  any 
species  other  than  Dissostichus  spp. 

10.  The  total  number  and  weight  of 
Dissostichus  spp.  discarded,  including 
those  with  the  "jellymeat"  condition, 
shall  be  reported.  These  fish  will  count 
towards  the  total  allowable  catch. 

Data:  Biological 

11.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
121/XIX  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  ScientificObservation. 

Research 

12.  Each  vessel  participating  in  this 
exploratory  fishery  shall  conduct  . 
fishery-based  research  in  accordance 
with  tiie  data  collection  and  research 
plans  described  in  Annex  230/A.  The 
results  shall  be  reported  to  CCAMLR  not 
later  than  three  months  after  the  closiue 
of  the  fishery. 

Annex  230/A 

Data  Collection  and  Research  Plans 

1.  Demersal  trawling  for  Dissostichus 
spp.  and  Macrourus  spp.  in  water 
shallower  than  550  m  shall  be 
prohibited  except  for  the  research 
activities  described  below: 

(i)  Demersal  trawling  shall  be  allowed 
only  in  designated  "open"  areas  on  the 
upper  and  mid-slope  in  depths  greater 
than  550  m; 

(ii)  The  manner  in  which  areas  are 
designated  "open"  and  "closed"  fpr 
demersal  trawling  will  be  determined 
according  to  the  following  procedure: 

(a)  Open  and  closed  areas  will  consist 
of  a  series  of  north-south  strips 
extending  from  the  coast  to  beyond  the 
foot  of  the  continental  slope.  Each  strip 
will  be  one  degree  of  longitude  wide; 

(b)  In  the  first  instance,  when  the 
vessel  has  found  an  appropriate  area  for 
prospecting  or  fishing,  it  will  designate 
the  strip  as  open,  with  the  area  to  be 
fished  to  be  approximately  centred  in 
that  strip; 

(c)  A  single  prospecting  haul  will  be 
permitted  in  that  strip  before  it  is 
designated  as  open  or  closed,  to 
establish  if  an  aggregation  of  interest  is 
present.  There  must  be  a  minimum  of  30 
minutes  of  longitude  between 
prospecting  hauls  where  no  strip  is 
designated  open; 

(d)  Whenever  a  strip  is  designated 
open,  at  least  one  strip  adjacent  to  that 
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strip  must  be  designated  as  ^losed.  Any 
renmant  strips  less  than  one  degree 
wide  resulting  from  the  previous 
selection  of  open  and  closed  strips,  will 
be  designated  as  closed; 

(e)  Once  a  strip  is  designated  closed 
it  cannot  be  subsequenUy  fished  in  that 
season  by  any  method  that  allows 
fishing  gear  to  contact  the  bottom; 

(f)  Prior  to  commercial  fishing  in  an 
open  strip,  the  vessel  must  undertake 
the  survey  trawls  in  the  open  strip  as 
described  below.  The  siuvey  trawls  in 
the  adjacent  closed  strip  must  be 
undertaken  prior  to  the  vessel  fishing  a 
new  strip.  If  the  adjacent  closed  strip 
has  already  been  surveyed,  a  new 
survey  is  not  necessary;  and 

(g)  When  the  vessel  wishes  to  fish  in 
a  new  strip,  it  must  not  choose  a  strip 
already  closed.  Once  a  new  strip  is 
designated,  conditions  as  described  in 
paragraphs  (b)  to  (f)  will  apply  to  that 
strip. 

2.  Siuvey  trawls  in  each  open  strip 
and  its  adjacent  closed  strip  will  be 
conducted  according  to  the  following 
scheme: 

(i)  Each  pair  of  strips  will  be  divided 
between  the  shelf  area  above  550  m  and 
the  slope  area  below  550  m.  In  each 
open  and  closed  strip  the  following 
research  shall  be  undertaken: 

(a)  In  the  section  deeper  than  550  m, 
two  stations  (whose  locations  have  been 
randomly  pre-selected  according  to 
depth  and  longitude)  shall  be  sampled. 
At  each  of  these  stations  a  beam  trawl 
sample  of  benthos  and  a  bottom-trawl 
sample  of  finfish  using  a  commercial 
trawl  with  a  small  mesh  liner  shall  be 
taken; 

(b)  In  the  section  shallower  than  550 
m,  two  stations  shall  be  sampled  at 
randomly  pre-selected  sites  according  to 
depth  and  longitude  for  benthos  using  a 
beam  trawl  once  at  each  station  only; 
and 

(c)  This  will  be  undertaken  in  each 
pair  of  the  open  and  closed  strips  using 
the  process  described  above. 

3.  The  following  data  and  material 
will  be  collected  from  research  and 
commercial  hauls,  as  required  by  the 
CCAMLR  Scientific  Observers  Manual: 

(i)  Position,  date  and  depth  at  the  start 
and  end  of  every  haul; 

(ii)  Haul-by  haiil  catch  and  catch  per 
effort  by  species; 

(iii)  HaiU-by  haul  length  frequency  of 
common  species; 

(iv)  Sex  and  gonad  state  of  common 
species; 

(v)  Diet  and  stomach  fullness; 

(vi)  Scales  and/or  otoUths  for  age 
determination; 

(vii)  By-catch  of  fish  and  other 
organisms;  and 

(viii)  Observations  on  the  occurrence 
of  seabirds  and  mammals  in  relation  to 


fishing  operations,  and  details  of  any 
incidental  mortality  of  these  animals. 

Conservation  Measure  231/XX 

Limits  on  the  Exploratory  Fishery  for 
Dissostichus  spp.  on  Elan  Bank 
(Statistical  Division  58.4.3a)  Outside 
Areas  of  National  Jurisdiction  in  the 
2001/02  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measiue 
65/Xn: 

Access 

1.  Fishing  for  Dissostichus  spp.  on 
Elan  Bank  (Statistical  Division  58.4.3a) 
outside  areas  of  national  jurisdiction 
shall  be  limited  to  the  exploratory 
longline  fishery  by  France  and  Japan. 
The  fishery  shall  be  conducted  by 
French  and  Japanese-flagged  vessels 
using  longlines  only.  No  more  than  one 
vessel  per  country  shall  fish  at  any  one 
time. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus  spp. 
on  Elan  Bank  (Statistical  Division 
58.4.3a)  outside  areas  of  national 
jurisdiction  in  the  2001/02  season  shall 
not  exceed  a  precautionary  catch  limit 
of  250  tonnes. 

Season 

3.  For  the  purpose  of  the  exploratory 
longline  fishery  for  Dissostichus  spp.  on 
Elan  Bank  (Statistical  Division  58.4.3a) 
outside  areas  of  national  jurisdiction, 
the  2001/02  season  is  defined  as  the 
period  from  May  1  to  August  31.  2002, 
or  until  the  catch  limit  is  reached, 
whichever  is  sooner. 

By-Catch 

4.  The  by -catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  228/XX. 

Mitigation 

5.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measure  29/XIX  so  as  to 
minimise  the  incidental  mortality  of 
seabirds  in  the  course  of  fishing. 

Observers 

6.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  mthin  the  fishing 
period. 


Data:  Catch/Effort 

7.  For  the  piupose  of  implementing 
this  conservation  measiu*  in  the  2001/ 
02  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XIX;  and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measures  122/XIX.  Fine- 
scale  data  shall  be  submitted  on  a  haul- 
by-haul  basis. 

8.  For  the  purpose  of  Conservation 
Measures  51/XIX  and  122/XIX,  Uie 
target  species  is  Dissostichus  spp.  and 
by-catch  species  are  defined  as  any 
species  other  than  Dissostichus  spp. 

Data:  Biological 

9.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
121/XIX,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Research 

10.  Each  vessel  participating  in  this 
exploratory  fishery  shall  conduct 
fishery-based  research  in  accordance 
with  the  research  plan  described  in 
Conservation  Measure  227/XX,  Annex 
B. 

Conservation  Measure  232/XX 

Limits  on  the  Exploratory  Fishery  for 
Dissostichus  spp.  on  BANZARE  Bank 
(Statistical  Division  58.4.3b)  Outside 
Areas  of  National  Jurisdiction  in  the 
2001/02  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
65/XU: 

Access 

1.  Fishing  for  Dissostichus  spp.  on 
BANZARE  Bank  (Statistical 

Division  58.4.3b)  outside  areas  of 
national  jurisdiction  shall  be  limited  to 
the  exploratory  longline  fishery  by 
France  and  Japan.  TTie  fishery  shall  be 
conducted  by  French  and  Japanese- 
flagged  vessels  using  longlines  only.  No 
more  than  one  vessel  per  country  shall 
fish  at  any  one  time. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus  spp. 
on  BANZARE  Bank(Statistical  Division 
58.4.3b)  outside  areas  of  national 
jurisdiction  in  the  2001/02  season  shall 
not  exceed  a  precautionary  catch  limit 
of  300  tonnes. 

Season 

3.  For  the  purpose  of  the  exploratory 
longline  fishery  for  Dissostichus  spp.  on 
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BANZARE  Bank  (Statistical  Division 
58.4.3b)  outside  areas  of  national 
jurisdiction,  the  2001/02  season  is 
defined  as  the  period  from  May  1  to 
August  31,  2002,  or  until  the  catch  limit 

is  reached,  whichever  is  sooner. 

1 

By-Catch  i 

4.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  228/XX. 

Mitigation 

5.  Hie  operation  of  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measure  29/XIX  so  as  to 
minimise  the  incidental  mortality  of 
seabirds  in  the  coiuse  of  fishing. 

Observers 

6.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 

Data:  Catch/Effort 

7.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2001/ 
02  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measiue  51/XD(:  and 

(ii)  The  K4onthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  122/XD(.  Fine- 
scale  data  shall  be  submitted  on  a  haul- 
by-haul  basis.  I 

8.  For  the  purpose  of  Conservation 
Measures  51/XK  and  122/XIX,  the 
target  species  is  Dissostichus  spp.  and 
by-catch  species  are  defined  as  any 
species  other  than  Dissostichus  spp. 

Data:  Biological  | 

9.  Fine-scale  biological  data,  as 
required  under  Conservation  Measiue 
121/XDC,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Research  i 

10.  Each  vessel  participanng  in  this 
explorat<Hy  fishery  shall  conduct 
fishery-based  res^rch  in  accordance 
with  the  research  plan  described  in 
Conservation  Measure  227yxX,  Annex 
B. 


Conservation  Measure  233^DC 

Limits  on  the  Exploratory  Fishery  for 
Dissostichus  eleginoides  in  Statistical 
Division  58.4.4  Outside  Areas  of 
National  Jurisdiction  in  the  2001/02 
Season 

The  Commission  hereby  adopts  the 
following  conservation  measiue  in 
accordance  with  Conservation  Measure 
65/XII: 

Access 

1.  Fishing  for  Dissostichus  eleginoides 
in  Statistical  Division  58.4.4  outside 
areas  of  national  jurisdiction  shall  be 
limited  to  the  exploratory  longline 
fishery  by  France,  Japan,  South  Africa 
and  Uruguay.  The  fishery  shall  be 
conducted  by  French,  Japanese,  South 
African  andUruguayan-flagged  vessels 
using  longlines  only.  No  more  than  one 
vessel  shall  fish  at  any  one  time. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Division  58.4.4 
outside  areas  of  national  jurisdiction  in 
the  2001/02  season  shall  not  exceed  a 
precautionary  catch  limit  of  103  tonnes. 

Season 

3.  For  the  purpose  of  the  exploratory  . 
longUne  fishery  for  Dissostichus 
eleginoides  in  Statistical  Division  58.4.4 
outside  areas  of  national  jurisdiction, 
the  2001/02  season  is  defined  as  the 
period  bom  May  1  to  August  31,  2002, 
or  until  the  catch  limit  is  reached, 
whichever  is  sooner. 

By-Catch 

4.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  228/XX. 

Mitigation 

5.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  witii 
Conservation  Measiue  29/XIX  so  as  to 
minimise  the  incidental  mortality  of 
seabirds  in  the  course  of  fishing. 

Observers 

6.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 

Data:  Catch/Effort 

7.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2001/ 
02  season,  the  following  shall  apply: 


(i)  The  Fi^^day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measiue  51/XIX;  and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  122/XIX.  Fine- 
scale  data  shall  be  submitted  on  a  haul- 
by-haul  basis. 

8.  For  the  purpose  of  Conservation 
Measures  51/XIX  and  122/XIX,  the 
target  species  is  Dissostichus  spp.  and 
by-catch  species  are  defined  as  any 
species  other  than  Dissostichus  spp. 

Data:  Biological 

9.  Fine-scale  biological  data,  as 
required  under  Conservation  Measure 
121/XIX,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  System  of 
International  Scientific  Observation. 

Research 

10.  Every  haul  in  this  exploratory 
fishery  shall  meet  the  requirements  of 
research  hauls  in  Conservation  Measure 
227/XX  Annex  B,  paragraph  4. 

11.  This  fishery  is  exempted  from 
paragraph  7  of  Conservation  Measure 
227/XX  except: 

(i)  On  entry  into  an  SSRU  as 
described  in  Conservation  Measure  227/ 
XX,  Annex  B,  Table  1,  each  vessel  shall 
imdertake  10  hauls  prior  to  moving  to 
another  SSRU  provided  that  the  fishery 
has  not  been  closed; 

(ii)  Provisions  for  data  collection  in 
Conservation  Measure  227/XX,  Annex 
B,  para^aph  5  shall  apply; 

Uii)  The  Data  CoUection  Plan  in 
Conservation  Measure  227/XX,  Annex  A 
will  apply;  and 

(iv)  Data  collected  pursuant  to  the 
Data  Collection  and  Research  Plans  for 
the  period  up  to  August  31,  2002  shall 
be  reported  to  CCAMLR  by  September 
30,  2002  so  that  the  data  will  be 
available  to  the  meeting  of  the  Working 
Group  on  Fish  Stock  Assessment  (WG- 
FSA)  in  2002.  Such  data  taken  after 
August  31  shall  be  reported  to  CCAMLR 
not  later  than  three  months  after  the 
closure  of  the  fishery,  but,  where 
possible,  submitted  in  time  for  the 
consideration  of  WG-FSA. 

Conservation  Measure  234^a  . 

limits  on  the  Exploratory  Fishery  for 
Dissostichus  eleginoides  in  Statistical 
Sub€uea  58.6  Outside  Arefis  of  National 
Jurisdiction  in  the  2001/02  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
65/Xn: 

Access 

1.  Fishing  for  Dissostichus  eleginoides 
in  Statisticad  Subarea  58.6  outside  areas 
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of  national  jurisdiction  shall  be  limited 
to  the  exploratory  longline  fishery  by 
Chile,  France,  Japan  and  South  Africa. 
The  fishery  shall  be  conducted  by 
Chilean,  French,  Japanese  and  South 
African-flagged  vessels  using  longlines 
only.  No  more  than  one  vessel  per 
country  shall  fish  at  any  one  time. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus 
eleginoides  in  Statistical  Subarea  58.6 
outside  areas  of  national  jurisdiction  in 
the  2001/02  season  shall  not  exceed  a 
precautionary  catch  limit  of  450  tonnes. 

Season 

3.  For  the  purpose  of  the  exploratory 
longline  fishery  for  Dissostichus 
eleginoides  in  Statistical  Subarea  58.6 
outside  areas  of  national  jurisdiction, 
the  2001/02  season  is  defined  as  the 
period  from  1  May  to  August  31,  2002, 
or  until  the  catch  limit  is  reached, 
whichever  is  sooner. 

By-Catch 

4.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  228/XX. 

Mitigation 

5.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  witii 
Conservation  Measure  29/XIX  so  as  to 
minimise  the  incidental  mortality  of 
seabirds  in  the  course  of  fishing. 

Observers 

6.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 

Data:  Catch/Effort 

7.  For  the  purpose  of  implementing 
this  conservation  measiu'e  in  the  2001/ 
02  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XIX;  and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measure  122/XIX.  Fme- 
scale  data  shall  be  submitted  on  a  haul- 
by-haul  basis. 

8.  For  the  purpose  of  Conservation 
Measures  51/XIX  and  122/XIX,  the 
target  species  is  Dissostichus  spp.  and 
by-catch  species  are  defined  as  any 
species  other  than  Dissostichus  spp. 

Data:  Biological 

9.  Fine-scale  biological  data,  as 
required  imder  Conservation  Measure 


121/XIX,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Research 

10.  Each  vessel  participating  in  this 
exploratory  fishery  shall  conduct 
fishery-based  research  in  accordance 
with  tiie  Research  Plan  described  in 
Conservation  Measure  227/XX,  Annex 
B. 

Conservation  Measure  23S/XX 

Limits  on  the  Exploratory  Fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88.1  in  the  2001/02  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
65/XII: 

Access 

.  1.  Fishing  for  Dissostichus  spp.  in 
Statistical  Subarea  88.1  shall  be  limited 
to  the  exploratory  longUne  fishery  by 
Japan,  New  Zealand,  Russia  and  South 
Afiica.  The  fishery  shall  be  conducted 
by  a  maximum  in  the  season  of  one  (1) 
Japanese,  four  (4)  New  Zealand,  three 
(3)  Russian  and  two  (2)  South  African- 
flagged  vessels'  using  longlines  only. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus  spp. 
in  Statistical  Subarea  88.1  in  the  2001/ 
02  season  shall  not  exceed  a 
precautionary  catch  limit  of  1 71  tonnes 
north  of  65''S  and  2  337  tonnes  south  of 
65°S. 

3.  In  order  to  ensure  an  adequate 
spread  of  fishing  effort  south  of  65°S, 
the  total  catch  of  Dissostichus  spp.  shall 
not  exceed  a  precautionary  catch  limit 
of  584  tonnes  in  each  of  the  four  small- 
scale  research  units  (SSRUs)  identified 
for  Statistical  Subarea  88.1  south  of 
65°S,  as  defined  in  Conservation 
Measure  227/XX,  Annex  B. 

Season 

4.  For  the  piupose  of  the  exploratory 
longline  fishery  for  Dissostichus  spp.  in 
Statistical  Subarea  88.1,  the  2001/02 
season  is  defined  as  the  period  from 
December  1,  2001  to  August  31.  2002. 


Fishing  Operations 

5.  The  exploratory  longline  fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88.1  shall  be  carried  out  in  accordance 
with  the  provisions  of  Conservation 
Measiue  227/XX,  except  paragraph  6. 


'  As  notified  to  the  Secretariat  in  accordance  with 
Conservation  Measure  65/Xn  paragraph  2(iv). 


By-Catch 

6.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  228/XX. 

Mitigation 

7.  The  exploratory  longline  fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88.1  shall  be  carried  out  in  accordance 
with  the  provisions  of  Conservation 
Measure  29/XIX,  except  paragraph  3 
(night  setting)  shall  not  apply.  Prior  to 
licensing,  each  vessel  shall  demonstrate 
its  capacity  to  comply  with 
experimental  line-weighting  trials  as 
approved  by  the  Scientific  Committee 
and  described  in  Conservation  Measure 
216/XX  and  such  data  shall  be  reported 
to  the  Secretariat  immediately. 

8.  In  Statistical  Subarea  88.1, 
longlines  may  be  set  during  daylight 
hours  only  if  the  vessels  are 
demonstrating  a  consistent  minimum 
line  sink  rate  of  0.3  m/s  in  accordance 
with  Conservation  Measure  216/XX. 
Any  vessel  catching  a  total  of  three  (3) 
seabirds  shall  immediately  revert  to 
night  setting  in  accordance  with 
Conservation  Measure  29/}yiX. 

9.  There  shall  be  no  offal  discharge  in 
this  fishery. 

Observers 

10.  Each  vessel  participating  in  the 
fishery  shall  have  at  least  two  scientific 
observers,  one  of  whom  shall  be  an 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within    • 
the  fishing  period. 

VMS 

11.  Each  vessel  participating  in  this 
exploratory  longline  fishery  shall  be 
required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XX. 

CDS 

12.  Each  vessel  participating  in  this 
exploratory  longline  fishery  shall  be 
required  to  participate  in  the  Catch 
Documentation  Scheme  for  Dissostichus 
spp.,  in  accordance  with  Conservation 
Measure  170/XX. 

Research 

13.  Each  vessel  participating  in  this 
exploratory  fishery  shall  conduct 
fishery-based  research  in  accordance 
with  the  research  plan  described  in 
Conservation  Measure  227/XX,  Annex 
B. 

Data:  Catch/Effort 

14.  For  the  purpose  of  implementing 
this  conservation  measiue  in  the  2001/ 
02  season,  the  following  shall  apply: 
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(i)  The  Five-day  Catch  and  Effort 
Reporting  System^  set  out  in 
Conservation  Measiu'e  51/XIX;  and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measures  122/XIX.  Fine- 
scale  data  shall  be  submitted  on  a  haul- 
by-haul  basis. 

15.  For  the  piupose  of  Conservation 
Measures  51/XIX  and  122/XIX.  the 
target  species  is  Dissostichus  spp.  and 
by-catch  species  are  defined  as  any 
species  other  than  Dissostichus  spp. 

Data:  Biological  | ' 

.   16.  Fine-scale  biological  data,  as 
required  under  Conservation  Measiue 
121/XIX,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Discharge  I 

17.  All  vessels  participating  in  this 
exploratory  fishery  shall  be  prohibited 
from  discharging: 

(i)  Oil  or  fuel  products  or  oily 
residues  into  the  sea,  except  as 
permitted  in  Annex  I  of  MARPOL  73/78; 

(ii)  Garbage; 

(iii)  Food  wastes  not  capable  of 
passing  through  a  screen  Mrith  openings 
no  greater  than  25  mm; 

(iv)  Poultry  or  parts  (including  egg 
shells);  or 

(v)  Sewage  within  12  n  miles  of  land 
or  ice  shelves,  or  sewage  while  the  ship 
is  travelling  at  a  speed  of  less  than  4 
knots. 

Additional  Elements 

18.  No  live  poultry  or  other  Uving 
birds  shall  be  brought  into  Statistical 
Subarea  88.1  and  any  dressed  poultry 
not  consumed  shall  be  removed  from 
Statistical  Subarea  88.1. 

19.  Fishing  for  Dissostichus  spp.  in 
Statistical  Subarea  88.1  shall  be 
prohibited  within  10  n  miles  of  the 
coast  of  the  Balleny  Islands. 

Qmservation  Measure  23S/XX' 

Umits  on  the  Exploratory  Fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88.2  in  the  2001/02  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measure 
65/Xn: 

Access  I 

1.  Fishing  for  Dissostichus  spp.  in 
Statistical  Subarea  88.2  shall  be  limited 
to  the  exploratory  longline  fishery  by 
Japan,  New  Zealand,  Russia  and  Soiith 
Africa.  The  fishery  shall  be  conducted 
by  a  maximum  in  the  season  of  one  (1) 
Japanese,  three  (3)  New  Zealand,  one  (1) 


Russian  and  two  (2)  South  African- 
flagged  vessels  ^  using  longlines  only. 

Catch  Limit 

2.  The  total  catch  of  Dissostichus  spp. 
in  Statistical  Subarea  88.2  south  of  65°S 
in  the  2001/02  season  shall  not  exceed 
a  precautionary  catch  limit  of  250 
tonnes. 

Season 

3.  For  the  piupose  of  the  exploratory 
longline  fishery  for  Dissostichus  spp.  in 
Statistical  Subarea  88.2,  the  2001/02 
season  is  defined  as  the  period  from 
December  1,  2001  to  August  31,  2002. 

4.  The  exploratory  longline  fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88.2  shall  be  carried  out  in  accordance 
with  the  provisions  of  Conservation 
Measure  227/XX,  except  paragraph  6. 

By-Catch 

5.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measiu«  228/XX. 

Mitigation 

6.  The  exploratory  longline  fishery  for 
Dissostichus  spp.  in  Statistical  Subarea 
88.2  shall  be  carried  out  in  accordance 
with  the  provisions  of  Conservation 
Measure  2g/XIX.  except  paragraph  3 
(night  setting)  shall  not  apply.  Prior  to 
licensing,  each  vessel  shall  demonstrate 
its  capacity  to  comply  with 
experimental  line-weighting  trials  as 
approved  by  the  Scientific  Committee 
and  described  in  Conservation  Measure 
216/XX,  and  such  data  shall  be  reported 
to  the  Secretariat  immediately. 

7.  In  Statistical  Subarea  88.2, 
longhnes'  may  be  set  during  daylight 
hours  only  if  the  vessels  are 
demonstrating  a  consistent  minimum 
line  sink  rate  of  0.3  m/s  in  accordance 
with  Conservation  Measure  216/XX. 
Any  vessel  catching  a  total,  of  three  (3) 
seabirds  shall  immediately  revert  to 
night  setting  in  accordance  with 
Conservation  Measure  29/XIX. 

8.  There  shall  be  no  offal  discharge  in 
this  fishery. 

Observers    . 

9.  Each  vessel  participating  in  the 
fishery  shall  have  at  least  two  scientific 
observers,  one  of  whom  shall  be  an 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  on  board 
throughout  all  fishing  activities  within 
the  fishing  period. 

VMS 

.    10.  Each  vessel  participating  in  this 
exploratory  longline  fishery  shall  be 


'  As  notified  to  the  Secretariat  in  accordance  with 
Conservation  Measure  65/XII  paragraph  2(iv). 


required  to  operate  a  VMS  at  all  times, 
in  accordance  with  Conservation 
Measure  148/XX. 

CDS 

11.  Each  vessel  participating  in  this 
exploratory  longline  fishery  shaU  be 
required  to  participate  in  the  Catch 
Dociunentation  Scheme  for  Dissostichus 
spp.,  in  accordance  with  Conservation 
Measure  170/XX. 

Research       , 

12.  Each  vessel  participating  in  this 
exploratory  fishery  shall  conduct 
fishery-based  research  in  accordance 
with  tiie  research  plan  described  in 
Conservation  Measure  227/XX,  Annex 
B. 

Data:  Catch/Effort 

13.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2001/ 
02  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Eftort 
Reporting  System  set  out  in 
Conservation  Measure  51/XIX;  and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measures  122/XIX.  Fine-    • 
scale  data  shall  be  submitted  on  a  haui- 
by-haul  basis. 

14.  For  the  piirpose  of  Conservation 
Measiues  51/XIX  and  122/XIX,  the 
target  species  is  Dissostichus  spp.  and   ' 
by-catch  species  are  defined  as  any 
species  other  than  Dissostichus  spp. 

Data:  Biological 

15.  Fine-scale  biological  data,  as 
required  under  Conservation  Measmes 
121/XIX,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  Scientific  Observation. 

Discharge 

16.  All  vessels  participating  in  this 
exploratory  fishery  shall  be  prohibited 
from  discharging: 

(i)  Oil  or  fuel  products  or  oily 
residues  into  the  sea,  except  as 
permitted  in  Annex  I  of  MARPOL  73/78; 

(ii)  Garbage; 

(iii)  Food  wastes  not  capable  of 
passing  through  a  screen  with  openings 
no  greater  than  25  mm; 

(iv)  Poultry  or  parts  (including  egg 
shells);  or 

(v)  Sewage  within  12  n  miles  of  land 
or  ice  shelves,  or  sewage  while  the  ship 
is  travelling  at  a  speed  of  less  than  4 
knots. 

Additional  Elements 

17.  No  live  poultry  or  other  living 
birds  shall  be  brought  into  Statistical 
Subarea  88.2  and  any  dressed  poultry 
not  consiuned  shall  be  removed  from 
Statistical  Subarea  88.2. 
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Conservation  Measure  237/XX 

Umits  on  the  Exploratory  Fishery  for 
Chaenodraco  wilsoni,  Lepidonotothen 
kempi,  Trematomus  eulepidotus  and 
Pleuragramma  antarcticum  in 
Statistical  Division  58.4.2  in  the  2001/02 
Season 

The  Conunission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measine 
65/XII: 

Access 

1.  Fishing  for  Chaenodraco  wilsoni, 
Lepidonotothen  kempi,  Trematomus 
eulepidotus  and  Pleuragramma 
antarcticum  in  Statistical  Division 
58.4.2  shall  be  limited  to  the  exploratory 
trawl  fishery  by  Australia.  The  fishery 
shall  be  conducted  by  Australian- 
flagged  vessels  using  trawls  only. 

Catch  Limit 

2.  The  total  catch  of  all  species  in  the 
2001/02  season  shall  not  exceed  a 
precautionary  catch  limit  of  1  500 
toimes. 

3.  The  catch  of  Chaenodraco  wilsoni 
in  the  2001/02  season  shall  be  taken  by 
the  midwater  trawl  method  only,  except 
for  the  research  program  on  shallow- 
water  bottom  trawling  specified  in 
paragraph  4  of  Annex  2  3  7/ A  of  this 
conservation  measine,  and  shall  not 
exceed  500  toimes. 

4.  The  catches  of  Lepidonotothen 
kempi,  Trematomus  eulepidotus  and 
Pleuragramma  antarcticum  in  the  2001/ 
02  season  shall  be  taken  by  the 
midwater  trawl  method  only,  except  for 
the  research  program  on  shallow-water 
bottom  trawling  specified  in  paragraph 
4  of  Annex  2  3  7/ A  of  this  conservation 
measure,  and  shall  not  exceed  300 
tonnes  for  any  one  species. 

5.  Any  Dissostichus  spp.  or 
Macrourus  spp.  caught  dining  the 
directed  fishery  for  the  above  species 
shall  be  deducted  from  the  catdies  of 
these  species  authorised  in 
Conservation  Measure  230/XX. 

Season 

6.  For  the  pinpose  of  the  exploratory 
trawl  fishery  for  Chaenodraco  wilsoni, 
Lepidonotothen  kempi,  Trematomus 
eulepidotus  and  Pleuragramma 
antarcticum  in  Statistical  Division 
58.4.2,  the  2001/02  season  is  defined  as 
the  period  from  December  1,  2001  to 
November  30,  2002,  or  until  the  catch 
limit  is  reached,  whichever  is  sooner. 

By-Catch 

7.  The  by-catch  in  this  fishery  shall  be 
regulated  as  set  out  in  Conservation 
Measure  228/XX. 


Mitigation 

8.  The  operation  of  this  fishery  shall 
be  carried  out  in  accordance  with 
Conservation  Measure  173/XVlII  so  as  to 
minimise  the  incidental  mortality  of 
seabirds  in  the  course  of  fishing. 

Observers 

9.  Each  vessel  participating  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  within  the  fishing 
period. 

Data:  Catch/Effort 

10.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2001/ 
02  season,  the  following  shall  apply: 

(i)  The  Five-day  Catch  and  Effort 
Reporting  System  set  out  in 
Conservation  Measure  51/XIX;  and 

(ii)  The  Monthly  Fine-scale  Catch  and 
Effort  Reporting  System  set  out  in 
Conservation  Measures  122/XIX.  Fine- 
scale  data  shall  be  submitted  on  a  haul- 
by-haul  basis. 

11.  For  the  purpose  of  Conservation 
Measures  51/XIX  and  122/XIX,  the 
target  species  are  Chaenodraco  wilsoni, 
Lepidonotothen  kempi, Trematomus 
eulepidotus  and  Pleuragramma 
antarcticum  and  by-catch  species  are 
defined  as  any  species  other  than  these 
species.  •    • 

Data:  Biological 

12.  Fine-scale  biological  data,  as 
required  under  Conservation  Measiue 
121/XIX  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  System  of 
International  Scientific  Observation. 

Research 

13.  Each  vessel  participating  in  this 
exploratory  fishery  shall  conduct 
fishery-based  research  in  accordance 
with  (tie  Research  and  DataCoUection 
Plans  described  in  Annex  2  3  7/ A.  The 
results  shall  be  reported  to  CCAMLR  not 
later  than  three  months  after  the  closure 
of  the  fishery. 

Annex  237/A 

Research  and  Data  Collection  Plans 

1.  There  shall  be  three  small-scale 
research  units  (SSRUs),  boimded  by  the 
longitudes  40°E  to  50°E,  50°E  to  57°E, 
and  57°E  to  70°E. 

2.  Any  vessel  undertaking  prospecting 
or  conunercial  fishing  in  any  SSRU 
must  undertake  the  following  research 
activities  once  10  tonnes  of  any  one 
species  have  been  caught,  irrespective  of 
the  number  of  hauls  required: 


(i)  A  minimum  of  20  hauls  must  be 
made  within  the  SSRU  and  must 
collectively  satisfy  the  criteria  specified 
in  subparagraphs  (ii)  to  (iv); 

(ii)  Each  haul  must  be  separated  by 
not  less  than  5  n  miles  from  any  other 
haul,  distance  to  be  measured  from  the 
geographical  mid-point  of  each  haul; 

(iii)  Each  haul  shall  comprise  at  least 
30  minutes  effective  fishing  time  as 
defined  in  the  Draft  Manual  for  Bottom 
Trawl  Surveys  in  the  Convention  Area 
(SC-CAMLR-XI,  Annex  5,  Appendix  H, 
Attachment  E,  paragraph  4);  and 

(iv)  All  data  specified  in  the 
paragraph  5  of  this  annex  shall  be 
collected  for  every  research  haul;  in 
particular,  all  fish  in  a  research  haul  up 
to  100  fish  are  to  be  measured  and 
biological  characteristics  obtained  from 
30  fish,  where  more  than  100  fish  are 
caught,  a  method  for  randomly 
subsampling  the  fish  should  be  applied. 

3.  The  requirement  to  undertake  the 
above  research  activities  applies 
irrespective  of  the  period  over  which 
the  trigger  levels  of  10  tonnes  of  catch 
in  any  SSRU  are  achieved  during  the 
2001/02  fishing  season.  The  research 
activities  must  commence  immediately 
the  trigger  levels  have  been  reached  and 
must  be  completed  before  the  vessel- 
leaves  the  SSRU. 

4.  In  the  SSRU  between  40°E  and  50°E 
and  in  locations  where  the  bottom  depth 
is  280  m  or  less: 

(i)  A  maximum  total  of  10  commercial 
bottom  trawls  may  be  conducted  in  no 
more  than  seven  locations,  but  with  no 
more  than  two  bottom  trawls  in  any  one 
location; 

(ii)  Each  location  must  be  at  least  5  n 
miles  distant  from  any  other  location; 
^iii)  At  each  location  trawled,  three 
separate  samples  will  be  taken  with  a 
beam  trawl  in  the  vicinity  of  the 
commercial  trawl  track  to  assess  the 
benthos  present  and  compare  with  the 
benthos  brought  up  in  the  commercial 
trawl;  and 

(iv)  Catches  from  this  program  will 
not  count  towards  the  value  that  triggers 
the  20  research  shots  in  an  SSRU  as 
defined  in  paragraph  2  above. 

5.  The  following  data  and  material 
will  be  collected  from  research  and 
commercial  hauls,  as  required  by  the 
CCAMLR  Scientific  Observers  Manual: 

(i)  Position,  date  and  depth  at  the  start 
and  end  of  every  haul; 

(ii)  Haul-by  haul  catch  and  catch  per 
effort  by  species; 

(iii)  Haul-by  haul  length  frequency  of 
common  species; 

(iv)  Sex  and  gonad  state  of  common 
species; 

(v)  Diet  and  stomach  fullness; 

(vi)  Scales  and/or  otoliths  for  age 
determination; 
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(vii)  By-catch  offish  and  other 
organisms;  and 

(viii)  Observations  on  the  occurrence 
of  seabirds  and  mammals  in  relation  to 
fishing  operations,  and  details  of  any 
incidental  mortality  of  these  animals. 

CiMiaenration  Measure  23S/XX 

Limits  on  the  Exploratory  Fishery  for 
Martialia  hyadesi  in  Statistical  Subarea 
48.3  in  the  2001/02  Season 

The  Commission  hereby  adopts  the 
following  conservation  measure  in 
accordance  with  Conservation  Measures 
7/V  and  65/XII: 

Access  ' 

1.  Fishing  for  MiuHalia  hyadesi  in 
Statistical  Subarea  48.3  shdl  be  limited 
to  the  exploratory  jig  fishery  by 
notifying  coimtries.  The  fishery  shall  be 
conchicted  by  vessels  iising  jigs  only.  ] 

Catch  Limit 

2.  The  total  catch  of  Martialia  hyadesi 
in  Statistical  Subarea  48.3  in  the  2001/ 
02  season  shall  not  exceed  a 
precautionary  catch  limit  of  2  500 
tonnes. 

Season 

3.  For  the  purpose  of  the  exploratory 
|ig  fishery  for  Martialia  hyadesi  in 
Statistical  Subarea  48.3,  the  2001/02 
season  is  defined  as  the  period  from 
December  1,  2001  to  November  30. 
2002.  or  imtil  the  catch  limit  is  reached, 
whichever  is  sooner. 

Observers 

4.  Each  vessel  partidpatiiig  in  this 
fishery  shall  have  at  least  one  scientific 
observer  appointed  in  accordance  with 
the  CCAMLR  Scheme  of  International 
Scientific  Observation,  and  where 
possible  one  additional  scientific 
observer,  on  board  throughout  all 
fishing  activities  Mdthin  the  fishing 
period. 

Data:  Catch/Effort 

5.  For  the  purpose  of  implementing 
this  conservation  measure  in  the  2001/ 
02  season,  the  foUowing  shall  q)ply: 

(i)  The  Ten-day  Catch  and  Effort 
Reporting  System  set  out  in 
Coiiservation  Measure  61/Xn:  and 
.   (ii)  The  Monthly  Fine-scale  Catch  and 
EffcKt  Reporting  System  set  out  in 
Conservation  Measure  122/XK.  Fine- 
scale  data  shall  be  submitted  on  a  haul- 
by-havd  basis. 

6.  For  the  purpose  of  Conservation 
Measures  61/XB  and  122/XIX.  the  target 
species  is  Martialia  hyadesi  and  by- 
catch  species  are  defined  as  any  species 
other  than  Martialia  hyadesi. 


Data:  Biological  ' 

7.  Fine-scale  biological  data,  as 
required  imder  Conservation  Measure 
121/XIX,  shall  be  collected  and 
recorded.  Such  data  shall  be  reported  in 
accordance  with  the  Scheme  of 
International  ScientificObservation. 

Research 

8.  Each  vessel  participating  in  this 
exploratory  fishery  shall  collect  data  in 
accordance  with  the  Data  Collection 
Plan  described  in  Annex  238/A.  Data 
collected  pursuant  to  the  plan  for  the 
period  up  to  August  31,  2002  shall  be 
reported  to  CCAMLR  by  September  30, 
2002  so  that  the  data  will  be  available 
to  the  meeting  of  the  Working  Group  on 
Fish  Stock  Assessment  in  2002. 

Annex  238/A 

Data  Collection  Plan  for  Exploratory 
Squid  (Martialia  hyadesi)  Fisheries  in 
Statistical  Subarea  48.3 

1.  All  vessels  will  comply  with 
conditions  set  by  CCAMLR.  These 
include  data  required  to  complete  the 
data  form  (Form  TAC)  for  the  Ten-day 
Catch  and  Effort  Reporting  System,  as 
specified  by  Conservation  Meastu«  61/ 
XII;  and  data  required  to  complete  the 
CCAMLR  standard  fine-scale  catch  and 
effort  data  form  for  a  squid  jig  fishery 
(Form  C3).  This  includes  numbers  of 
seabirds  and  marine  mammals  of  each 
species  caught  and  released  or  killed. 

2.  All  data  required  by  the  CCAMLR 
Scientific  Observers  Manual  for  squid 
fisheries  will  be  collected.  These 
include: 

(i)  Vessel  and  observer  program 
details  (Form  Si); 
(ii)  Catch  information  (Form  S2);  and 
(v)  Biological  data  (Form  S3). 

Reaohition  17/XX 

Use  of  VMS  and  Other  Measures  for  the 
Verification  of  CDS  Catch  Data  for 
Areas  Outside  the  Convention  Area,  in 
Particultu:  in  FAO  Statistical  Area  51 

The  Commission, 

Recognising  the  need  to  continue  to 
take  action,  using  a  precautionary 
approach,  based  on  the  best  scientific 
information  avail^le,  in  order  to  ensure 
the  long  term  sustainability  of 
Dissostichus  spp.  stocks  in  the 
Convention  Area. 

Concerned  that  the  Catch 
Documentation  Scheme  for  Dissostichus 
spp.  (CDS)  could  be  used  to  di^uise 
iUegal.  unregulated  and  unrqxjrted 
(lUU)  catches  of  Dissostichus  spp.  in 
otdm  to  gain  legal  access  to  nuiiiets. 

Concerned  that  any  misreporting  and 
misuse  of  the  CDS  seriously  undOTuines 
the  effsctiveness  of  CCAMLR 
conservation  measures. 


1.  Urges  States  participating  in  the 
CDS  to  ensiue  that  Dissostichus  Catch 
Documents  (DCDs)  relating  to  landings 
or  imports  of  Dissostichus  spp.,  when 
necessary,  are  checked  by  contact  with 
Flag  States  to  verily  that  the  information 
in  the  DCD  is  consistent  with  the  data 
reports  derived  from  an  automated 
satellite-linked  VesselMonitoring 
System  (VMS)i. 

2.  Urges  States  participating  in  the 
CDS.  if  necessary  to  that  end.  to 
consider  reviewing  their  domestic  laws 
and  regulations,  with  a  view  to 
prohibiting,  in  a  manner  consistent  with 
international  law,  landings/ 
transhipments/imports  of  Dissostichus 
spp.  declared  in  a  DCD  as  having  been 
caught  in  FAO  Statistical  Area  51  if  the 
Flag  State  fails  to  demonstrate  that  it 
verified  the  DCD  using  automated 
satellite-linked  VMS  derived  data 
reports. 

3.  Requests  the  Scientific  Committee 
to  review  the  data  concerning  the  areas 
where  Dissostichus  spp.  occur  outside 
the  Convention  Area  and  the  potential 
biomass  of  Dissostichus  spp.  in  such 
areas,  in  order  to  assist  the  Commission 
in  the  conservation  and  management  of 
Dissostichus  stocks  and  in  defining  the 
areas  and  potential  biomasses  of 
Dissostichus  spp.  which  could  be 
landed/imported/exported  under  the 
CDS. 

See  the  CCAMLR  website, 
www.ccairdr.org  imder  Publications  for 
the  Schedule  of  Conservation  Measures 
in  Force  (2000/2001),  or  contact 
CCAMLR  at:  CCAMLR  Secretariat  P.O. 
Box  213.  North  Hobart.  Tasmania  7002. 
Tel:  [61]  3  6231  0366.  Fax:  [61]  3  6234 
9965. 

Dated:  January  8, 2002. 
Margaret  F.  Hayes 

JXrectOT,  Office  of  Oceans  Affairs,  Bureau 
of  Oceans,  International  Environmental  &■ 
Scientific  Affairs,  U.S.  Department  of  State. 
[FR  Doc.  02-1127  Filed  1-16-02: 8:45  am] 
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■  In  this  regard,  verification  of  the  infarmation  in 
the  relevant  DCD  shall  not  be  requested  for  the 
trawlers  as  described  in  Conservation  Measure  170/ 
XX,  pangraph  14. 
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ACnON:  Notice. 


summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to  : 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition: 
"After  the  Scream:  The  Late  Paintings  of 
Edvard  Munch,"  imported  from  abroad 
for  temporary  exhibition  within  the 
United  States,  are  of  cultural 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  owner.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  High  Museiun  of  Art, 
Atlanta,  GA  from  on  or  about  February 
9,  2002  to  on  or  about  May  5,  2002,  and 
at  possible  additional  venues  yet  to  be 
determined,  is  in  the  national  interest. 
Public  Notice  of  these  Determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  David  S. 
Newman,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  January  7,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 

Cultural  Affairs.  United  States  Department 

ofState. 

[FR  Doc.  02-1262  Filed  1-16-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Pul>llcNolioe3877] 

Bureau  of  EducatkNMl  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Secondary  ScfMol  Pai1nershi|3 
Program  In  Armenia,  AimrtMlJan  and 
Bstarus 

summary:  The  Office  of  Citizen 
Exchanges,  Youth  Programs  Division,  of 
the  Bureau  of  Educational  and  Cultural 
Affairs  announces  an  open  competition 
for  the  Secondary  School  Partnership 
Program  in  Armenia,  Azerbaijan  and 
Belarus.  Public  and  private  non-profit 
organizations  meeting  the  provisions 
described  in  Internal  Revenue  Code 
section  26  U.S.C.  501(c)(3)  may  submit 


proposals  to  either  enhance  or  expand 
existing  partnerships  or  develop  new 
school  partnership  programs  with 
Armenia,  Azerbaijan  or  Belarus.  All 
proposals  must  have  a  thematic  focus 
and  feature  on-going  joint  project 
activity  between  the  schools,  a  student 
exchange  component,  and  an  educator 
(teacher/administrator)  exchange 
component. 

Program  Infiirmation 

The  Secondary  School  Partnership 
Program  is  funded  under  the  FREEDOM 
Support  Act  to  assist  yoimg  people  in 
building  an  open  society  and 
developing  democratic  processes  and 
institutions  in  Armenia,  Azerbaijan,  and 
Belarus.  This  program  provides  grants  to 
link  schools  in  the  three  countries  noted 
above  with  schools  in  the  United  States. 
The  U.S.  recipient  of  the  grant  is 
responsible  for  recruiting,  selecting,  and 
organizing  a  U.S.  network  of  a  minimum 
of  two  secondary  schools;  strengthening 
an  existing  working  relationship  with  an 
organization  or  agency  of  government  in 
Annenia,  Azerbaijan,  or  Belarus 
responsible  for  a  network  of  at  least  two 
schools  there;  and  linking  the  two 
networks  in  one-to-one  school 
partnerships  through  thematic  projects 
and  substantive  exchange  activities. 

Overview* 

The  short-term  goal  of  the  school 
partnership  program  is  to  provide 
partial  funding  for  linkages  between 
U.S.  and  Armenian,  Azerbaijani,  and 
Belarussian  schools  featuring 
collaborative  substantive  projects  and 
reciprocal  student  and  educator 
exchanges  with  strong  academic 
content.  The  long-term  goals  are  to:  (1) 
Develop  lasting,  sustainable 
institutional  ties  between  U.S.  and 
Armenian,  Azerbaijani  and  Belarussian 
schools  and  communities;  (2)  support 
democracy  and  educational  reform  in 
the  above  countries;  (3)  advance  mutual 
understanding  between  youth  and 
teachers;  and  (4)  promote  partnerships 
developed  throu^  governmental, 
educational,  and  not-for-profit  sector 
cooperation  that  serve  the  needs  and 
interests  of  the  schools. 

The  program  has  several  defining 
features  to  help  the  participating 
schools  develop  their  partnership: 
— ^Each  partnership  has  a  project  theme 
and  the  students  and  teachers  in  the 
paired  schools  work  on  a  joint  project 
throughout  the  school  year  related  to 
this  theme; 
— ^The  two  schools  develop  a 
relationship  over  the  course  of  an 
academic  year,  through  the  planning 
process  and  the  work  on  their  joint 
project,  which  is  highlighted  by 


exchanges  from  three  weeks  to  ten 
months  in  duration.  Exchanges  take 
place  while  the  host  school  is  in 
session. 

— The  student  and  teacher  exchanges 
must  be  reciprocal. 

— ^The  program  includes  educators 
(teachers  and/or  administrators)  in 
order  to  involve  them  in  all  aspects  of 
the  partnership  and  to  provide  them 
access  to  resources  for  curriculum 
development  and  educational 
training. 

— ^During  the  exchange,  participants 
attend  class,  are  involved  in  school- 
based  activities,  work  on  their  joint 
project,  perform  community  service, 
visit  educational  and  cultural  sites, 
and  reside  with  host  families. 
Dates:  Grants  may  begin  on  or  about 

July  2002  and  cover  the  2002-2003 

academic  year.  The  exact  starting  date  of 

the  grant  will  be  dependent  on 

availability  of  fimds. 

Guidelines 

A  competitive  proposal  will  present  a 
project  that  builds  upon  previous 
contacts  and  interaction  between  the 
proposed  schools  to  help  ensure  a  solid 
foundation  for  the  partnership. 
Partnerships  should  have  an  existence 
beyond  the  scope  of  this  initiative;  that 
is,  there  should  be  an  inherent  reason 
for  the  linkage  apart  from  the 
availability  of  grant  funds. 

Organizers  and  school  networks  in  the 
U.S.  and  Armenia,  Azerbaijan  and 
Belarus  should  collaborate  in  planning 
and  preparation.  Applicants  must  have 
an  organizational  partner  that  has  its 
base  of  operation  in  the  partner  country. 
Proposals  should  support  a  working 
relationship  that  will  produce 
something  tangible  and  lasting  in 
addressing  the  interests  of  both  sides, 
beyond  the  confines  of  the  funded 
project,  such  as  the  development  of 
educational  materials.  The  proposal 
should  specify  measurable  goals  and 
objectives  of  the  program. 

Proposals  must  clearly  describe  and 
define  substantive  thematically-based 
projects  for  each  school  partnership  that 
are  the  focus  of  the  exchange  for  both 
students  and  educators  and  on-going 
joint  project  activity  between  the  two 
schools.  Specific  activities,  products, 
curriculum  materials,  and  pre-planning 
are  areas  that  can  be  addressed.  For 
example,  what  will  the  participants  be 
doing  and  how  is  it  relevant  to  the 
thematic  focus  of  the  program? 
Applicants  should  present  a  program 
that  involves  the  greater  school 
community.  All  participating  schools 
must  be  identified.  Proposals  should 
describe  the  selected  theme,  its 
importance  to  the  schools  and 
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communities,  the  specific  academic 
activities,  and  the  expected  outcome  or 
product  of  the  project.  Possible  tliemes 
include  civic  education,  such  as  citizen 
activism,  volunteerism  or  commimity 
service,  youth  leadership  training, 
multicultural  education,  rule  of  law, 
and  free  and  independent  media. 

Proposals  must  clearly  present 
independent  educator  programs  for 
teachers/administrators.  These  programs 
could  include  curriculum  development 
seminars,  shadowing  of  host  peers  in 
the  classroom,  imiversity-level  courses, 
or  other  substantive  activities,  with  an 
emphasis  on  such  themes  as  parent- 
teacher  cooperation,  model  schools, 
teacher  training,  and  collaboration  with 
local  businesses.  A  program  that  relies 
on  the  educator  to  act  as  just  an  escort 
will  not  be  competitive. 

Competitive  proposals  will 
demonstrate  a  solid  and  comprehensive 
follow-on  plan  to  sustain  the 
partnerships  ahet  the  grant  has  expired. 

Responsibilities 

The  U.S.  organization  receiving  the 
grant  will  (1)  design  the  overall  plan 
that  integrates  the  joint  project  activity 
and  the  exchange  components  of  the 
partnership;  (2)  ensure  quality  control 
for  all  program  elements;  (3)  keep  the 
Bureau  informed  of  its  progress;  (4) 
manage  all  travel  arrangements, 
logistics,  travel  documents,  etc.;  (5) 
provide  competent  and  inlormed  escorts 
for  student  groups;  and  (6)  disburse  and 
account  for  grant  funds.  Recipients  of  a 
grant  are  responsible  for  ensiuing  the 
selection  of  exchange  participants  who 
are  most  suited  for  the  program  and  for 
providing  them  with  a  meaningful  pre- . 
departxue  orientation.  Selection  of 
individual  participants  in  the  exchange 
components  of  the  program  must  be 
open,  competitive,  and  merit-based;  the 
proposal  should  describe  the 
mechanisms  used  for  participant 
selection.  AH  participants  from  the  U.S. 
and  Armenia,  Azerbaijan,  and  Belarus 
should  represent  the  full  diversity  of 
their  communities  (racial,  ethnic, 
economic  status,  religious,  etc.)  to  give 
greater  imderstanding  to  the  culture  and 
society  as  a  whole. 

Preference  will  be  given  to  proposals 
that  include  schools  that  have  not 
already  received  funding  under  the  NIS 
Secondary  School  Initiative  for  a  total  of 
three  years  or  more. 

Significant  cost-sharing  is  mandatory 
in  all  proposals,  and  those  that  show 
more  generous  and  creative  cost-sharing 
will  be  more  favorably  viewed.  The 
Bureau  encourages  proposals  that 
include  non-Bureau  funded  components 
such  as  additional  students  and/or 
educators  on  the  exchange,  U.S. 


participants  pajring  for  some  of  their 
own  costs,  computer  software 
purchases,  cultural  excursions,  or 
capital  city  civics  programs.  However, 
participants  from  Armenia,Azerbaijan 
and  Belarus  may  not  be  charged  to 
participate  in  the  program,  aside  from 
paying  for  home  country  costs,  (such  as 
transportation  to  the  point  of  departure 
the  costs  of  hosting  the  U.S.  students 
and  educators,  and  miscellaneous 
expenses  such  as  pocket  money. 

Please  be  sure  to  refer  to  the  Project 
Objectives,  Goals,  and  Implementation 
(POGI)  section  of  the  Solicitation 
Package  for  greater  detail  regarding  the 
design  of  the  component  parts  as  well 
as  other  program  information.  Also 
consult  the  Proposal  Submission 
Instructions  (PSI)  for  information  on 
budget  presentation  and  required  forms. 

Budget  Guidelines 

Applicants  must  submit  a 
comprehensive  budget  for  the  entire 
program.  Only  partnerships  between 
secondary  schools  in  the  United  States 
and  these  three  coimtries  are  eligible  for 
this  competition.  Organizations  may 
apply  to  work  in  more  than  one  country. 
Funding  for  each  country  is  expected  to 
be  as  follows:  Armenia,  $100,000, 
Azerbaijan;  $150,000;  and 
Belarus,$50,000.  The  Bureau  aeserves 
the  right  to  reduce,  revise,  or  increase 
proposal  budgets  in  accordance  with  the 
needs  of  the  program  and  the 
availabiUty  of  funds. 

Grants  awarded  to  eligible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000. 

There  must  be  a  summary  budget  as 
well  as  breakdowns  reflecting  both 
administrative  and  program  budgets. 
Applicants  may  provide  separate  sub- 
budgets  for  each  program  component, 
phase,  location,  or  activity  to  provide 
clarification.  All  program  costs  should 
clearly  indicate  whether  they  cover 
U.S.,  Armenian,  Azerbaijani,  or 
Belarussian  participants.  Be  sure  to  note 
the  statement  on  cost-sharing  in  the 
Guidelines  section.  Please  refer  to  the 
Solicitation  Package  for  complete 
budget  guidelines  and  formatting 
instructions. 

Announcement  Title  and  Number 

AU  correspondence  with  the  Bureau 
concerning  tiiis  RFGP  should  reference 
the  above  title  and  number  ECA/PE/C/ 
PY-02-50. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Youth  Programs  Division,  Office  of 
Citizen  Exchanges,  ECA/PE/C/PY,  Room 
568.  U.S.  Department  of  State,  301  4th 
Street.  SW..  Washington.  DC  20547, 


telephone  (202)  619-4788;  fax  (202) 
619-5311;  E-mail:  lbeach@pd.state.gov 
to  request  a  Solicitation  Package. 
TheSolicitation  Package  contains 
detailed  award  criteria,  required 
application  forms,  specific  budget 
instructions,  and  standard  guidelines  for 
proposal  preparation.  Please  specify 
Biu«au  ProgramOfficer  Randall  Biggers 
on  all  other  inquiries  and 
correspondence,  email: 
rbiggers@pd.state.gov,  tel:  (202)  401- 
7356. 

Please  read  the  complete  Federal 
Register  announcement  before  sending 
inquiries  or  submitting  proposals.  Once 
the  RFGP  deadline  has  passed,  Biueau 
staff  may  not  discuss  this  competition 
with  applicants  until  the  proposal 
review  process  has  been  completed. 

To  Download  a  Solicitation  Package  Via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's 
website  at  http://exchanges.state.gov/ 
education/rfgps.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultimd  Affairs  by  5  p.m.  Washington, 
DC  time  on  Friday,  March  1,  2002. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Dociunents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  applicant 
must  ensiu«  that  the  proposals  are 
received  by  the  above  deadline. 

Applicants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  proposal,  one  fully-tabbed 
copy,  and  six  copies  including  tabs  A- 
E  and  appendices  should  be  sent  to: 
U.S.  Department  of  State,  Bureau  of 
Educational  and  Cultiual  Affairs,  Ref.: 
ECA/PE/C/PY-02-50,  Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street.  SW..  Washington.  DC 
20547. 

Applicants  must  also  submit  the 
"Executive  Summary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximum  line 
length  of  65  characters.  Applicants  are 
also  encouraged  to  submit  proposals  as 
Microsoft  Word  or  Excel  dociiments  as 
well.  The  Bureau  will  transmit  these 
files  electronically  to  the  Public  Affairs 
section  at  the  U.S.  Embassy  for  its 
review,  with  the  goal  of  reducing  the 
time  it  takes  to  get  embassy  comments 
for  the  Bureau's  grants  review  process. 
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Diversity,  Freedom  and  Demetracy 
Guidelines 

Piusuant  to  the  Biueau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
religion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  Applicants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  "Support  for 
Diversity"  section  for  specific 
suggestions  on  incorporating  diversity 
into  the  total  proposal.  Public  Law  104- 
319  provides  that  "in  carrying  out 
programs  of  educational  and  cultiual 
exchange  in  countries  whose  people  do 
not  fully  enjoy  freedom  and 
democracy,"  the  Biueau  "shall  take 
appropriate  steps  to  provide 
opportunities  for  participation  in  such 
programs  to  human  rights  and 
democracy  leaders  of  such  coxmtries." 
Public  Law  106-113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  full  extent  deemed  feasible. 

Review  Process 

The  Bureau  will  acknowledge  receipt 
of  all  proposals  and  will  review  them 
for  technical  eligibility.  Proposals  will 
be  deemed  ineligible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package.  All 
eligible  proposals  will  be  reviewed  by 
the  program  office,  as  well  as  the  Public 
Diplomacy  section  overseas,  where 
appropriate.  Eligible  proposals  will  be 
subject  to  compliance  with  Federal  and 
Bureau  regulations  and  guidelines  and 
forwarded  to  Biureau  grant  panels  for 
advisory  review.  Proposals  may  also  be 
reviewed  by  the  Office  of  the  Legal 
Adviser  or  by  other  Department 
elements.  Final  funding  decisions  are  at 
the  discretion  of  the  Department  of 
State's  Assistant  Secretary  for 
Educational  and  Cultxual  A^irs.  Final 
technical  authority  for  assistance 
awards  (grants  or  cooperative 
agreements)  resides  with  the  Bureau's 
Grants  Officer. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 


Educational  and  Cultural  Exchange  Act 
of  1961,  Public  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  understanding 
between  the  people  of  the  United  States 
and  the  people  of  other  countries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
the  FREEDOM  Support  Act  of  1992. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Bureau 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Biu«au 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availability  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  until 
funds  have  been  appropriated  by 
Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  January  7.  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary  for  Educational  and 
CultumI  Affairs,  U.S.  Department  of  State. 
[FR  Doc.  02-1261  Filed  1-16-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  3875] 

Bureau  of  Educational  and  Cultural 
Affairs  Request  for  Grant  Proposals: 
Development  of  a  Professional  Journal 
and  Research  Service  for  Overseas 
U.S.  Educational  Advising  Centers 

SUMMARY:  The  Educational  Information 
and  Resovuces  Branch,Office  of  Global 
Educational  Programs,  Bureau  of 
Educational  and  Cultural  Affairs  (the 
Bureau)  announces  an  open  competition 
for  a  professional  journal  and  research 
service  for  overseas  educational 
advising  centers.  Public  or  private  non- 


profit organizations  meeting  the 
provisions  described  in  IRS  regulation 
26  use  501(c)(3)  are  invited  to  submit 
proposals  to  produce  a  professional 
joiunal  to  provide  timely  and  in-depth 
information  on  trends  and 
developments  in  U.S.  higher  education 
and  other  issues  and  topics  relevant  to 
the  Department  of  State-affiliated 
overseas  educational  advising  and 
information  centers.  The  selected 
organi2»tion  will  also  answer  reference 
inquiries  from  Department  of  State- 
designated  educational  advising  offices 
overseas.  The  Bureau  anticipates 
awarding  up  to  $97,000  to  one 
organization  for  these  activities. 

Program  Information 

Overview 

This  grant  funds  a  professional 
journal  for  overseas  advisers  to  assist 
them  in  providing  comprehensive 
information  about  the  strengths  and 
diversity  of  the  U.S.  higher  educational 
.system  to  foreign  audiences.  Proposals 
should  illustrate  how  the  organization 
will  produce  a  professional  journal, 
including  an  internet  web  site  and 
publication,  to  provide  timely  and  in- 
depth  information  for  the  staff  of 
Department  of  State-affiliated  overseas 
educational  advising  and  information 
centers  that  advise  foreign  nationals 
about  educational  opportunities  in  the 
United  States.  The  information  provided 
to  advisers  should  focus  on  the  field  of 
U.S.  education  and  offer  skill-building 
content  for  practitioners  of  advising(for 
example,  the  resource  coidd  train 
advisers  in  the  ethics  of  the  profession 
and  teach  them  how  to  enhance  their 
communication  and  Ustening  skills). 
The  information  should  also  feature 
current  information  on  university 
programs,  new  advising  resources, 
short-term  training  programs,  current 
testing  announcements,  news  briefs, 
reference  questions  of  world-wide 
interest,  and  scholarship  and  financial 
information  useful  to  overseas 
educational  advisers  in  the  conduct  of 
their  duties.  E-mail  updates  on  timely 
topics  relating  to  U.S.  education  must  be 
distributed  regularly  to  advisers 
between  issues  of  the  electronic  and 
print  journals. 

Guidelines 

The  organization  should  produce  four 
issues  of  the  publication  (Summer  2002, 
Fall  2002,  Winter  2002  and  Spring 
2003),  and  describe  what  publishing 
capacity  will  be  used  to  assure  that  each 
issue  of  the  publication  is  produced 
quickly  and  efficiently.  Five  hundred 
copies  of  the  publication  must  be 
shipped  to  the  Department  of  State's 
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shipping  faciUty  for  distribution  to 
overseas  educational  advising  centers. 
The  web  site  must  be  designed  in  a  user- 
friendly  fashion,  with  an  index  of 
topics,  and  in  a  format  that  can  be 
shared  directly  with  students  with 
minimal  repackaging  by  the  adviser. 
The  web  site  should  include  additional 
features  such  as  updates,  reference 
links,  and  a  possible  bulletin  board  or 
chat  room  that  increases  contacts 
between  advisers  and  U.S.  university 
representatives.  The  web  site  may  be 
password  protected.  The  first  posting  to 
the  web  site  and  the  first  print  issue 
should  be  available  within  90  days  of 
grant  receipt. 

The  research  service  will  provide 
information  regarding  specific  degree  or 
postgraduate  programs,  particular  types 
of  resources,  short-term  training 
programs,  and  determining  institutional 
accreditation  or  legitimacy.  Most 
inquiries  are  for'information  which  is 
not  readily  available  in  other  print  or 
internet  resources.  The  proposal  should 
describe  how  this  service  will  operate, 
and  how  it  would  respond  directly  to 
specific  inquiries  frt)m  Department  of 
State-affiliated  educational  advisers 
overseas.  An  explanation  of  the  staffs 
expertise  in  answering  individual 
questions  that  are  detailed  or 
geographically  specific  should  be 
included.  The  web  site  and  publication 
must  acknowledge  that  its  contents  were 
developed,  in  part,  imder  a  grant  from 
the  Bureau  of  Educational  and  Cultural 
Afiiairs  of  the  Department  of  State.  The 
Bureau  reserves  the  right  to  use  all 
materials  produced  for  its  own 
purposes. 

Budget  Guidelines 

Grants  awarded  to  eUgible 
organizations  with  less  than  four  years 
of  experience  in  conducting 
international  exchange  programs  will  be 
limited  to  $60,000.  l^e  budget  should 
not  exceed  $97,0o0  for  the  development 
of  the  wehsite,  publication,  and 
research  service.  The  $97,000  should 
also  cover  all  printing  costs  for 
producing  the  publication.  For  both  the 
electronic  and  print  versions,  applicants 
are  encouraged  to  sell  subscriptions  and 
use  advertising  to  ofiiset  production 
costs  in  excess  of  the  grant.  The 
Applicants  must  submit  a 
comprehensive  line  item  budget  based 
on  the  specific  guidance  in  the 
Solicitation  Package.  There  must  be  a 
summary  budget  as  well  as  a  break- 
doMm  of  the  administrative  budget.  The. 
Bureau's  grant  assistance  will  not 
exceed  $97,000.  The  $97,000  is 
expected  to  constitute  only  a  portion  of 
the  total  project  funding.  Ck>st  sharing  is 
required  and  the  propo^  shoxild  list 


other  anticipated  sources  of  support. 
Grant  applications  should  demonstrate 
financial  and  in-kind  support. 

Allowable  costs  for  the  program 
include  the  following: 

(1)  Salaries  and  fringe  benefits 

(2)  Web  site  design  costs,  printing, 
utilities,  and  other  direct  costs 

(3)  Indirect  expenses,  auditing  costs 

AppUcants  should  refer  to  the  Grant 
package  for  complete  budget  guidelines 
and  formatting  instructions. 

Announcement  Title  and  Number 

All  correspondence  with  the  Bureau 
concerning  Uiis  RFGP  should  reference   , 
the  above  title  and  number  ECA/A/S/A- 
2002-09. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
Office  of  Global  Educational  Programs, 
Educational  Information  and  Resources 
Branch,  Department  of  State,  301  4th 
Street,  SW..  (SA-44),  Washington,  DC 
20547,  Tel:  (202)  619-5549.  Fax:  (202) 
401-1433,  E-mail:  aprince@pd.state.gov. 
Potential  applicants  are  encouraged  to 
contact  the  program  office  to  request  an 
ApplicationPackage,  which  includes 
more  detailed  award  criteria;  all 
appUcation  forms,  and  guidelines  for 
preparing  proposals,  including  specffic 
criteria  for  preparation  of  the  proposal 
budget.  Please  specify  the  Bureau 
Program  Officer ,Ann  Prince,  on  all 
inquiries  and  correspondences.  Please 
read  the  complete  Federal  Register 
announcement  before  sending  inquiries 
or  submitting  proposals.  Once  the  RFGP 
deadline  has  passed,  Bureau  staff  may 
not  discuss  this  competition  with 
appUcants  until  the  proposal  review 
process  has  been  completed. 

To  Download  a  Solicitation  Package  Via 
Internet 

The  entire  Solicitation  Package  may 
be  downloaded  from  the  Bureau's  web 
site  at:  http://excbanges.state.gov/ 
education/RFGPs.  Please  read  all 
information  before  downloading. 

Deadline  for  Proposals 

All  proposal  copies  must  be  received 
at  the  Bureau  of  Educational  and 
Cultural  Affairs  by  5  p.m.  Washington, 
DC  time  on  Thursday.  March  7,  2002. 
Faxed  documents  will  not  be  accepted 
at  any  time.  Documents  postmarked  the 
due  date  but  received  on  a  later  date 
will  not  be  accepted.  Each  appficant 
must  ensure  that  the  proposals  are 
received  by  the  above  deadline. 

AppUcants  must  follow  all 
instructions  in  the  Solicitation  Package. 
The  original  and  eleven  copies  of  the 
application  should  be  sent  to:  U.S. 
Department  of  State,  Bureau  of 
Educational  and  Cidtural  Affairs,  Ref.: 


ECA/A/S/>-2002-09,Program 
Management,  ECA/EX/PM,  Room  534, 
301  4th  Street,  SW.— SA-44, 
Washington,  DC  20547. 

Applicants  must  also  submit  the 
"Executive  Siunmary"  and  "Proposal 
Narrative"  sections  of  the  proposal  on  a 
3.5"  diskette,  formatted  for  DOS.  These 
documents  must  be  provided  in  ASCII 
text  (DOS)  format  with  a  maximiun  line 
length  of  65  characters.  The  Bureau  will 
transmit  these  files  electronically  to 
other  Department  of  State  Buireaus  for 
their  review,  with  the  goal  of  reducing 
the  time  it  takes  to  get  embassy 
comments  for  the  Bureau's  grants 
review  process. 

Diversity,  Freedom  and  Democracy 
Guidelines 

Pursuant  to  the  Bureau's  authorizing 
legislation,  programs  must  maintain  a 
non-political  character  and  should  be 
balanced  and  representative  of  the 
diversity  of  American  political,  social, 
and  cultural  life.  "Diversity"  should  be 
interpreted  in  the  broadest  sense  and 
encompass  differences  including,  but 
not  limited  to  ethnicity,  race,  gender, 
reUgion,  geographic  location,  socio- 
economic status,  and  physical 
challenges.  AppUcants  are  strongly 
encouraged  to  adhere  to  the 
advancement  of  this  principle  both  in 
program  administration  and  in  program 
content.  Please  refer  to  the  review 
criteria  under  the  'Support  for  Diversity' 
section  for  specffic  suggestions  on 
incorporating  diversity  into  the  total 
proposal.  PubUc  Law  104-319  provides 
that  "in  carrying  out  programs  of 
educational  and  ciiltural  exchange  in 
countries  whose  people  do  not  fuUy 
enjoy  freedom  and  democracy,"  the 
Biueau  "shall  take  appropriate  steps  to 
provide  opportunities  for  participation 
in  such  programs  to  human  rights  and 
democracy  leaders  of  such  coimtries." 
PubUc  Law  106 — 113  requires  that  the 
governments  of  the  countries  described 
above  do  not  have  inappropriate 
influence  in  the  selection  process. 
Proposals  should  reflect  advancement  of 
these  goals  in  their  program  contents,  to 
the  fuU  extent  deemed  feasible. 

Review  Process 

The  Bureau  wiU  acknowledge  receipt 
of  aU  proposals  and  will  review  them 
for  technical  eligibiUty.  Proposals  wiU 
be  deemed  ineUgible  if  they  do  not  fully 
adhere  to  the  guidelines  stated  herein 
and  in  the  Solicitation  Package. 

All  eUgible  proposals  will  be 
reviewed  by  the  program  office,  as  well 
as  the  PubUc  Diplomacy  section 
overseas,  where  appropriate.  EUgible 
proposals  will  be  subject  to  compUance 
with  Federal  and  Bureau  regulations 
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and  guidelines  and  forwarded  to  Bureau 
grant  panels  for  advisory  review. 
Proposals  may  also  be  reviewed  by  the 
Office  of  the  Legal  Adviser  or  by  other 
Department  elements.  Final  funding 
decisions  are  at  the  discretion  of  the 
Department  of  State's  Assistant 
Secretary  for  Educational  and 
CultiualAffairs.  Final  technical 
authority  for  assistance  awards  resides 
with  the  Biueau's  grants  contracting 
officer. 

Review  Criteria 

Technically  eligible  applications  will 
be  competitively  reviewed  according  to 
the  criteria  stated  below.  These  criteria 
are  not  rank  ordered  and  all  carry  equal 
weight  in  the  proposal  evaluation: 

1.  Progmm  Planning.  Proposals 
should  exhibit  originality,  substance, 
precision,  and  relevance  to  design  a  web 
site,  produce  a  publication,  and  provide 
e-mail  updates  on  timely  topics  that  will 
address  the  need  for  in-depth  and 
balanced  exploration  of  issues  and 
topics  important  to  overseas  educational 
advisers.  In  addition,  the  proposal 
should  demonstrate  the  resoiuces  and 
professional  contacts  necessary  to 
respond  in  a  timely  manner  to  inquiries 
by  overseas  educational  advisers. 

2.  Institution's  Track  Record/Ability. 
Proposals  should  demonstrate  an 
institutional  record  of  successful 
programs,  including  responsible  fiscal 
management  and  full  compliance  with 
all  reporting  requirements  for  past 
grants  as  determined  by  the  Bureau's 
Office  of  Contracts.  Proposed  personnel 
and  institutional  resources  should  be 
adequate  and  appropriate  to  achieve  the 
program  goals. 

3.  Demonstrated  Ability.  Proposals 
should  clearly  demonstrate  how  the 
institution  will  meet  the  program's 
objectives  and  plan.  The  proposal 
should  describe  technological  and 
editorial  capability. 

4.  Project  Evaluation:  Proposal  shoidd 
provide  a  plan  for  evaluation  by  the 
grantee  institution  that  includes 
measiues  of  success.  Evaluation  plan 
should  include  periodic  progress  reports 
at  the  end  of  the  grant  cycle,  as  well  as 
intermediate  reports  describing  results 
of  the  project. 

5.  Cost-Effectiveness:  The  overhead 
and  administrative  components  of  the 
proposal,  including  salaries,  should  be 
kept  as  low  as  possible.  All  other  items 
should  be  necessary  and  appropriate. 

6.  Cost-Sharing.  Proposals  shoidd 
maximize  cost-sharing  through  other 
private  sector  support  as  well  as 
institutional  direct  funding 
contributions.  For  both  electronic  and 
print  versions.  appUcants  may  seU 
subscriptions  and  use  advertising  to 


offset  production  costs  in  excess  of  the 
grant. 

7.  Support  of  Diversity:  Proposals 
should  demonstrate  the  recipient's 
commitment  to  promoting  the 
awareness  and  understanding  of 
diversity,  and  to  exposing  readers  to  the 
widest  possible  range  of  views  and 
approaches  to  U.S.  higher  education. 
Attention  should  be  given  to  printing 
articles  relating  to  different  kinds  of 
schools  and  universities  from  various 
regions  of  the  U.S.  The  Department  of 
State  strives  to  ensure  that  all  programs 
conducted  under  its  mandate  reflect  the 
diversity  of  the  intended  audiences. 

The  Bureau  aggressively  seeks  and 
actively  encoiuages  the  involvement  of 
American  and  international  participants 
from  traditionally  underrepresented 
groups  in  all  its  grants,  programs  and 
other  activities.  These  include  women, 
racial  and  ethnic  minorities  and  people 
with  disabiUties. 

Authority 

Overall  grant  making  authority  for 
this  program  is  contained  in  the  Mutual 
Educational  and  Cultural  Exchange  Act 
of  1961.PubUc  Law  87-256,  as 
amended,  also  known  as  the  Fulbright- 
Hays  Act.  The  purpose  of  the  Act  is  "to 
enable  the  Government  of  the  United 
States  to  increase  mutual  imderstanding 
between  the  people  of  the  United  States 
and  the  people  of  other  coimtries  *  *  *; 
to  strengthen  the  ties  which  unite  us 
with  other  nations  by  demonstrating  the 
educational  and  cultural  interests, 
developments,  and  achievements  of  the 
people  of  the  United  States  and  other 
nations  *  *  *  and  thus  to  assist  in  the 
development  of  friendly,  sympathetic 
and  peaceful  relations  between  the 
United  States  and  the  other  countries  of 
the  world."  The  funding  authority  for 
the  program  above  is  provided  through 
legislation. 

Notice 

The  terms  and  conditions  published 
in  this  RFGP  are  binding  and  may  not 
be  modified  by  any  Biu^au 
representative.  Explanatory  information 
provided  by  the  Bureau  that  contradicts 
published  language  will  not  be  binding. 
Issuance  of  the  RFGP  does  not 
constitute  an  award  commitment  on  the 
part  of  the  Government.  The  Bureau 
reserves  the  right  to  reduce,  revise,  or 
increase  proposal  budgets  in  accordance 
with  the  needs  of  the  program  and  the 
availabiUty  of  funds.  Awards  made  will 
be  subject  to  periodic  reporting  and 
evaluation  requirements. 

Notification 

Final  awards  cannot  be  made  imtil 
funds  have  been  appropriated  by 


Congress,  allocated  and  committed 
through  internal  Bureau  procedures. 

Dated:  January  3,  2002. 
Patricia  S.  Harrison. 
Assistant  Secretary  for  Educational  and 
Cultural  Affairs.  U.S.  Department  of  State. 
[FR  Doc.  02-1260  Filed  1-1&-02;  8:45  ami 
BILUNO  CODE  4710-OS-P 


DEPARTMENT  OF  STATE 

[Public  Notice  3835] 

Advisory  Committee  on  Intemalional 
Law;  Notice  of  Committee  Meeting 

A  meeting  of  the  Advisory  Committee 
on  International  Law  will  take  place  on 
Friday.  February  1.  2002,  from  10  a.m. 
to  approximately  5  p.m..  as  necessary, 
in  Room  1207  of  the  United  States 
Department  of  State,  2201  C  Street.  NW.. 
Washington.  DC.  The  meeting  will  be 
chaired  by  the  Legal  Adviser  of  the 
Department  of  State,  William  H.  Taft^ 
rV.  and  will  be  open  to  the  public  up  to 
the  capacity  of  the  meeting  room.  The   . 
meeting  will  discuss  the  Draft 
Convention  on  Jiuisdiction  and 
Enforcement  of  Judgments,  the  Draft 
United  Nations  Convention  on 
Terrorism,  the  International  Law 
Commission's  Articles  on  State 
Responsibility,  recent  legal 
developments  related  to  International 
Court  of  Justice,  and  other  current  legal 
topics. 

Entry  to  the  building  is  controlled  and 
will  be  facilitated  by  advance 
arrangements.  Members  of  the  public 
desiring  access  to  the  session  should,  by 
Wednesday.  January  30,  2002,  notify  the 
Office  of  the  Assistant  Legal  Adviser  for 
United  Nations  Affairs  (telephone  (202) 
647-2767)  of  their  name.  Social  Security 
number,  date  of  birth,  professional 
affiUation.  address  and  telephone 
number  in  order  to  arrange  admittance. 
This  includes  both  government  and 
non-govemment  admittance.  All 
attendees  must  use  the  "C"  Street 
entrance.  One  of  the  following  valid  IDs 
will  be  required  for  admittance:  any 
U.S.  driver's  license  with  photo,  a 
passport,  or  a  U.S.  Government  agency 
ID.  Because  an  escort  is  required  at  all 
times,  attendees  should  expect  to 
remain  in  the  meeting  for  the  entire 
morning  or  afternoon  session. 

Dated:  January  4.  2002. 
Mary  Catherine  Malin, 

Attorney-Adviser.  Office  of  United  Nations 
Affairs,  Executive  Secretary.  Advisory 
Committee  on  International  Law. 
[FR  Doc.  02-1259  Filed  1-1&-02;  8:45  am] 
MLLMQ  CODE  47ie-0*-l> 
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DEPARTMENT  OF  TRANSPORTATION 
Offlueof  the  Secretwy 


Asveeinefite 
Week  Ending  January 


Aviation 

FHed  During  the 

4.2002  j 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Dociet  Number:  OST-2002-11268. 

Date  Filed:  January  3,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  Mail  Vote  191 — Resolution 
011a. 

Mileage  Manual  Non-TC  Member/ 
Non-IATA  Carrier  Sectors  (Amending). 

Intended  effective  date:  1  February 
2002  for  implementation  1  April  2002. 

Doratiiy  Y.  Beard, 

Federal  Register  Liaison. 

(FR  Doc.  02-1258  Filed  l-l&-«2:  8:45  am) 

■UMG  CODE  4»10-«-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  ol  Applicatione  for  Ceittflcates 
of  Public  Convenience  and  Neceealty 
and  Foreign  Air  Carrier  Peiinila  Filed 
Under  Subpart  B  (Ibrmerly  Subpart  Q) 
During  Jhe  Week  Ending  DecenilMr  28, 
2001 

The  following  Applications  for 
Certificates  of  PubUc  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filckl  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et. 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  ^plication.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number  OST-2001-11251. 

Date  Filed:  December  28,  2001. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  January  18,  2002. 

Description:  Application  of  Amerijet 
International,  Inc.,  pursuant  to  49  U.S.C. 
section  4110S,  requesting  a  disclaimer 
of  jurisdiction  and  reissuance  of 
certificate  or,  alternatively,  approval  of 
the  transfer  of  Amerijet's  certificates  of 
public  convenience  and  necessity  and 


other  operating  authority  to  Amerijet 
Acquisition  Corporation. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  02-1257  Filed  1-16-02;  8:45  am) 

BUJNGCOOE  4910-62-P 

DEPARTMENT  OF  TRANSPORTATION 
Coaet  Guard 

[USCG-2002-11313] 

Great  L^kee  Pilotage  Adviaory 
Committee 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Great  Lakes  Pilotage 
Advisory  Conunittee  (GLPAC)  will  meet 
to  discuss  various  organizational  and 
administrative  issues ^«Iating  to  the 
operation  of  the  Committee  and  to 
develop  a  business  plan  for  2002.  The 
meetings  are  open  to  the  public. 
DATES:  GLPAC  will  meet  on  Friday, 
February  1,  2002,  from  9:00  a.m.  to 
12:00  p.m.  The  meeting  may  close  early 
if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  January  25,  2002. 
Requests  to  have  material  distributed  to 
each  member  of  the  Council  prior  to  the 
meeting  should  reach  the  Executive 
Director  of  GLPAC  along  with  25  copies 
of  the  material  on  or  before  January  22, 
2002. 

ADDRESSES:  GLPAC  will  meet  at  in 
Room  Bl  of  the  Federal  Building,  1240 
East  9th  Street.  Cleveland,  OH  44199. 
Send  written  material  and  requests  to 
make  oral  presentations  to  Ms.  Margie 
G.  Hegy,  Commandant  (G-MW).  U.S. 
Coast  Guard  Headquarters,  2100  Second 
Street  SW..  Washington.  DC  20593- 
0001.  This  notice  is  available  on  the 
Internet  at  http://dms.dot.gov. 

FOR  RIRniER  INFORMATION  CONTACT:  Ms. 
Margie  G.  Hegy,  Executive  Director  of 
GLPAC,  telephone  202-267-0415,  fax 
202-267-4700. 

SUPPtfMENTARY  INFORMATION:  Notice  of 
this  meeting  is  given  under  the  Federal 
Advisory  Committee  Act,  5  U.S.C. 
App.  2. 

Agenda  of  Meeting 

The  agenda  includes  the  following: 

(1)  Review  of  GLPAC's  Charter. 

(2)  Overview  of  the  Federal  Advisory 
Committee  Act  (FACA). 

(3)  Committee  Operating  Procedures. 

(4)  Committee  Planning  Session  for 
2002  and  Business  Plan  Development 


Procedural 

'    All  meetings  are  open  to  the  public. 
Please  note  that  the  meeting  may  close 
early  if  all  business  is  finished.  At  the 
Executive  Director's  discretion, 
members  of  the  public  may  make  oral 
presentations  dining  the  meetings.  If 
you  would  like  to  make  an  oral 
presentation,  please  notify  the  Executive 
Director  no  later  than  January  25,  2002. 
Written  material  for  distribution  at  a 
meeting  should  reach  the  Coast  Guard 
no  later  than  January  25,  2002.  If  you 
would  like  a  copy  of  your  material 
distributed  to  each  member  of  the 
Council  in  advance  of  the  meeting, 
please  submit  25  copies  to  the  Executive 
Director  no  later  than  January  22,  2002. 

Information  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Executive  Director 
as  soon  as  possible. 

Dated:  January  11,  2002. 
Jeffrey  P.  High, 

Director  of  Waterways  Management. 
[FR  Doc.  02-1186  Filed  1-16-02;  8:45  am) 
BHXMG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Dock0t  No.  FRA-200O-7257;  Notice  No.  27] 

Railroad  Safety  Advisory  Committee; 
Notice  of  Meeting 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
action:  Notice  of  Raiboad  Safety 
Advisory  Committee  ("RSAC")  meeting. 

summary:  FRA  announces  the  next 
meeting  of  the  RSAC,  a  Federal 
Advisory  Committee  that  develops 
railroad  safety  regidations  through  a 
consensus  process.  The  meeting  will 
address  a  wide  range  of  topics, 
including  possible  adoption  of  specific 
recommendations  for  regulatory  action. 
DATES:  The  meeting  of  the  RSAC  is 
scheduled  to  commence  at  9:30  a.m.  and 
conclude  at  4  p.m.  on  Wednesday, 
February  13,  2002. 

ADDRESSES:  The  meeting  of  the  RSAC 
will  be  held  at  the  Almas  Temple  Club 
in  the  Grand  Ballroom,  1315  K  Street, 
NW..  Washington,  DC  20005,  (202)  898- 
1688.  The  meeting  is  open  to  the  public 
on  a  first-come,  first-served  basis  and  is 
accessible  to  individuals  with 
disabilities.  Sign  and  oral  interpretation 
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can  be  made  available  if  requested  10 
calendar  days  before  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Trish  Butera,  or  Lydia  Leeds,  RSAC 
Coordinators,  FRA,  1120  Vermont 
Avenue,  NW,  Stop  25,  Washington,  DC 
20590,  (202)  493-6212/6213  or  Grady 
Cothen,  Deputy  Associate  Administrator 
for  Safety  Standards  and  Program 
Development,  FRA,  1120  Vermont 
Avenue,  NW,  Mailstop  25,  Washington, 
DC  20590,  (202)  493-6302. 
SUPPLfMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  FRA  is  giving  notice  of  a  meeting 
of  the  Railroad  Safety  Advisory 
Committee  ("RSAC").  The  meeting  is 
scheduled  to  begin  at  9:30  a.m.  and 
conclude  at  4  p.m.  on  Wednesday. 
February  13,  2002.  The  meeting  of  the 
RSAC  will  be  held  at  the  Almas  Temple 
Club,  1315  K  Street,  NW,  Washington. 
DC,  20005,  (202)  898-1688.  All  times 
noted  are  Eastern  Standard  Time. 

RSAC  was  established  to  provide 
advice  and  recommendations  to  the 
FRA  on  railroad  safety  matters.  The 
Committee  consists  of  48  individual 
voting  representatives  and  five  associate 
representatives  drawn  bom  among  32 
organizations  representing  various  rail 
industry  perspectives,  two  associate 
representatives  from  the  agencies  with 
railroad  safety  regulatory  responsibility 
in  Canada  and  Mexico  and  other  diverse 
groups.  Staffs  of  the  National 
Transportation  Safety  Board  and  Federal 
Transit  Administration  also  participate 
in  an  advisory  capacity. 

The  RSAC  will  receive  greetings  and 
a  charge  from  the  new  FRA 
Administrator.  The  morning  session 
will  be  dedicated  to  a  discussion  of 
security  of  railroad  passenger  and 
freight  operations.  Status  briefings  will 
be  held  on  Locomotive  Cab  Working 
Conditions  (full  RSAC  ballot  votes  on 
the  NPRM  completed  by  December  10th, 
2001),  Accident/Incident  Reporting, 
Crashworthiness,  Event  Recorders  and 
other  Working  Group  activities.  The 
Committee  may  be  requested  to'  act 
upon  recommendations  of  the  Accident 
Reports  Working  Group  regarding 
estimation  of  railroad  property  damages 
(RSAC  Task  97-7)  and 
reconmiendations  of  the  Positive  Train 
Control  Working  Group  for  resolution  of 
comments  on  the  proposed  rule  for 
Processor-Based  Signal  and  Train 
Conti-ol  Systems  (RSAC  Task  97-6).  The 
RSAC  will  also  discuss  implications  of 
the  use  of  prescription  and  over-the- 
coimter  medications  by  safety-sensitive 
employees,  and  a  briefing  on  safety 
initiatives  directed  a  highway-rail  grade 
crossings  will  be  held  in  the  afternoon. 


See  the  RSAC  Web  site  for  details  on 
pending  tasks  at:  http:  //rsac.fra. dot.gov/ 
.  Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  11. 1996 
(61  FR  9740)  for  more  information  about 
the  RSAC. 

Issued  in  Washington,  DC  on  January  11, 
2002. 

George  A.  Gavalla, 
Associate  Administrator  for  Safety. 
[FR  Doc.  02-1255  Filed  1-16-02;  8:45  am] 
BHJJNQ  CODE  4»10r06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Iteilroad  Administration 
[DockM  No.  FRA-2001-1 1109] 

Temporary  Cessation  of  Sounding  of 
Locomotive  Horn— Yaldma, 
Washington 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  Interim  Final  Order 
and  Request  for  Conunents. 


summary:  FRA  is  issuing  an  Interim 
Final  Order  in  which  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF)  is  ordered  to 
temporarily  cease  the  soimding  of 
locomotive  horns  at  specific  crossings 
within  the  City  of  Yakima.  Washington. 
As  provided  by  statute,  the  Secretary  of 
Transportation,  and  by  delegation,  the 
Federal  Railroad  Administrator,  in  order 
to  promote  the  quiet  of  communities 
afiected  by  rail  operations  and  the 
development  of  innovative  safety 
measures  at  highway-rail  crossings, 
may,  in  connection  with  demonstration 
of  proposed  new  supplementary  safety 
measures,  order  a  railroad  to 
temporarily  cease  the  sounding  of 
locomotive  horns  at  such  crossings. 
DATES:  Written  comments  must  be 
received  by  February  19,  2002. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  possible 
without  incurring  additional  delay. 
ADDRESSES:  Written  comments 
concerning  these  proceedings  should 
identify  the  appropriate  docket  number 
{e.g.  Docket  No.  FRA-2001-1 1109)  and 
must  be  submitted  to  the  Docket  Clerk, 
DOT  Docket  Management  System 
(DMS),  Room  PI^^Ol,  400  Seventh 
Street,  SW.,  Washington.  DC  20590- 
0001.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9am — 5  pm)  at  DOT 
Central  Docket  Management  Facility. 
Room  PL-401  (Plaza  Level),  400 
Seventh  Street.  SW.,  Washington,  DC 


20590.  You  may  submit  comments 
online  through  the  DMS  Web  site  at 
http://dmses.dot.gov/submit.  All 
dociunents  in  the  public  docket  are  also 
available  for  inspection  and 
downloading  at  the  DMS  Web  site  at 
http://dtns.dot.gov.  Internet  users  may 
also  reach  the  Office  of  the  Federal 
Register's  home  page  at  http:// 
www.nara.gov.fedreg  and  the 
Government  Printing  Office's  Web  page 
at  http://www.access.gpo.gov/nara. 
FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Ries,  Staff  Director.  Highway  Rail 
Crossing  and  Trespasser  Programs. 
Office  of  Safety.  FRA.  1 120  Vermont 
Avenue,  NW,,  Washington,  DC  20590 
(telephone:  202-493-6285);  or  Mark 
Tessler,  Office  of  Chief  Counsel,  FRA, 
1120  Vermont  Avenue,  NW., 
Washington.  DC  20590  (telephone  202- 
493-6061  (e-mail  address: 
mark,  tessler@fra.dot.gov). 

SUPPLEMENTARY  information: 

Baclcground 

Section  20153  of  Titie  49  of  the 
United  States  Code  authorizes  the 
Secretary  of  Transportation  (and  by 
delegation  of  the  Secretary  of 
Transportation,  the  Federal  Railroad 
Administrator)  to  prescribe  regulations 
requiring  that  locomotive  horns  be 
sounded  while  each  train  is 
approaching  and  entering  upon  each 
public  highway-rail  grade  crossing.  The 
statute  also  permits  the  Secretary  to 
exempt  from  the  requirement  to  sound 
the  locomotive  horn  any  category  of  rail 
operations  or  categories  of  highway-rail 
grade  crossings  for  which 
supplementary  safety  measures  fully 
compensate  for  the  absence  of  the 
warning  provided  by  the  horn.  Section 
20153(e)(1)  states  that: 

In  jorder  to  promote  the  quiet  of 
communities  affected  by  rail  operations  and 
the  development  of  innovative  safety 
measures  at  highway-rail  grade  crossings,  the 
Secretary  may,  in  connection  with 
demonstration  of  proposed  new 
supplementary  safety  measures,  order 
railroad  carriers  operating  over  one  or  more 
crossings  to  cease  temporarily  the  sounding 
of  locomotive  horns  at  such  crossings.  Any 
such  measures  shall  have  been  subject  to 
testing  and  evaluation  and  deemed  necessary 
by  the  Secretary  prior  to  actual  use  in  lieu 
of  the  locomotive  horn. 

FRA  has  been  requested  by 
representatives  of  the  City  of  Yakima. 
Washington,  to  order  the  BNSF  to 
temporarily  cease  the  sounding  of 
locomotive  horns  at  five  highway-rail 
grade  crossings  in  the  city  in  order  to 
demonstrate  new  and  innovative 
engineering  solutions  to  prevent 
motorists  from  entering  onto  highway- 
rail  grade  crossings  equipped  with  fully 
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functioning  gated  grade  crossing 
warning  devices.  The  crossings  which 
are  the  subject  of  this  Order  are  located 
at  I  Street  (DOT  Inventory  No.  098492F), 
D  Street  (DOT  Inventory  No.  099162D), 
Lincoln  Avenue  (DOT  inventory  No. 
099163K),  B  Street  (DOT  Inventory  No. 
099164S),  and  Yakima  Avenue  (DOT 
Inventory  No.  099165Y).  PRA  is 
prepared  to  order  cessation  of  routine 
soxmding  of  locomotive  horns  at  the 
specified  public  highway  grade 
crossings.  j 

In  order  to  institute  this 
demonstration  project  as  soon  as 
possible,  FRA  is  issuing  this  order  on  an 
interim  basis.  Upon  compliance  with 
the  provisions  contained  in  the  Interim 
Final  Order  published  today,  BNSF  will 
be  required  to  cease  sounding  of  the 
locomotive  horn  at  the  crossings  under 
the  terms  of  the  order.  FRA  will  revise 
the  order,  rescind  it,  or  issue  a  final 
order  without  change,  depending  on 
information  contained  in  any  comments 
received. 

FRA  has  evaluated  the  proposed 
actions  in  accordance  with  its 
procedures  for  ensiuing  full 
consideration  of  the  environmental 
impact  of  FRA  action,  as  required  by  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4321  et  seq.),  other 
environmental  statutes.  Executive 
Orders,  and  the  DOT  Order  5610.1c 
(Procedures  for  Considering 
Environmental  Impacts).  It  has  been 
determined  that  the  proposed  actions 
will  have  a  beneficial  impact  on  the 
environment  by  the  cessation  of  the 
soimding  of  locomotive  horns. 

This  action  has  been  evaluated  in 
accordance  with  existing  regulatory 
policies  and  procediues  and  is 
considered  to  be  non-significant  under 
DOT  policies  and  procedures  (44  FR 
11304).  This  action  will  not  have  an 
impact  on  a  substantial  nmnber  of  small 
entities. 

Federalisni  Implicatioiis  ' 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132.  Inasmuch  as  implementation  of 
this  order  is,  by  its  own  terms, 
dependent  on  the  request  of  the  City  of 
Yakima  that  such  order  be  issued,  and 
the  purpose  of  the  order  is  to  enable 
effectuation  of  a  qiuet  zone 
demonstration  project  proposed  by  the 
community  and  supported  by  the 
Washington  Utilities  and  Transportation 
Commission,  all  appropriate  prior 
consultation  with  state  and  local 
officials  has  taken  place. 


Public  Participation 

Interested  parties  are  invited  to 
participate  in  this  proceeding  by 
submitting  to  the  Docket  Clerk  at  the 
address  listed  above  written  data,  views, 
or  comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  the  Docket  Clerk,  in 
writing,  before  the  end  of  the  comment 
period  and  specify  the  basis  for  their 
request. 

Interim  Final  Order 

Based  on  the  above,  FRA  issues  the 
following  order: 

U.S.  Department  of  Transportation, 
Federal  Railroad  Administration, 
Interim  Final  Order  To  Temporarily 
Cease  Sounding  of  Locomotive  Horns 

I  find  that: 

1.  The  City  of  Yakima,  Washington, 
(City)  in  conjunction  with  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF),  and  in 
considtation  with  the  Federal  Railroad 
Administration  (FRA),  has  instituted  a 
demonstration  of  new  and  innovative 
engineering  solutions  to  prevent 
motorists  from  entering  the  public 
highway-rail  grade  crossings  at  I  Street 
(DOT  Inventory  No.  098492F),  D  Street 
(DOT  Inventory  No.  099162D),  Lincohi 
Avenue  (DOT  Inventory  No.  099163K), 
B  Street  (DOT  Inventory  No.  099164S), 
and  Yakima  Avenue  (DOT  Inventory 
No.  099165Y)  (collectively  "crossings"). 

2.  As  part  of  the  demonstration,  and 
prelimineiry  to  the  temporary  cessation 
of  the  sounding  of  locomotive  horns  at 
the  crossing,  the  City  has  tested  median 
barriers  to  prevent  motorists  fi'om 
entering  public  highway-rail  grade 
crossings  when  warning  gates  and  lights 
are  activated.  The  tested  median  barrier 
consists  of  an  18-inch  wide,  one-foot 
high,  raised  concrete  barrier  placed 
along  the  centerline  of  the  roadway  and 
consisting  of  various  lengths.  Reflective, 
flexible,  three-inch  diameter  tubular 
shaped  cones  are  mounted  on  top  of  the 
barrier,  spaced  five  feet  apart.  This 
study  will  provide  information  on  the 
effectiveness  of  medians  in  relationship 
to  both  heavy  commercial  motor 
vehicles  and  heavy  motor  vehicle  traffic 
and  the  maintenance  issues  that  may 
arise  fix>m  these  types  of  traffic. 

3.  The  demonstration  project  has  been 
designed  with  three  distinct  phases. 
"Phase  1"  entails  studying  driver 
behavior  at  three  of  the  crossings 
without  medians  for  foiir  months. 
"Phase  2"  of  the  project,  lasting  four 


months,  includes  stud)dng  driver 
behavior  at  those  crossings  with 
medians  installed  but  with  locomotive 
horns  routinely  sounded.  Driver 
behavior  was  compared  with  the  results 
of  the  first  phase  in  order  to  determine 
the  effectiveness  of  the  supplementary 
safety  devices.  "Phase  3"  of  the  project 
includes  stud)ring  driver  behavior  at  the 
crossings  with  medians  installed  and 
routine  sounding  of  locomotive  horns 
prohibited.  As  an  integral  part  of  this 
demonstration  data  has  been  gathered 
diuing  Phases  1  and  2  concerning  base 
line  safety  risk  and  the  impact  on  risk 
of  installing  these  proposed  new 
supplementary  safety  measures.  Data 
concerning  responses  to  the  automated 
warning  system  by  motor  vehicle 
drivers  was  gathered  by  means  of  video 
monitoring  of  driver  behavior.  FRA  will 
gather  further  data  to  determine  the 
long-term  effect  on  motorist  behavior  of 
the  new  engineering  improvements  at 
these  crossings  combined  with  cessation 
of  routine  use  of  locomotive  horns. 

4.  All  engineering  improvements 
comprising  the  demonstration  have 
been  tested  and  evaluated  and  are 
deemed  necessary  in  lieu  of  the 
locomotive  horn. 

5.  City  officials  have  expressed  a 
strong  interest  in  establishing  quiet 
zones  at  these  crossings,  which  are 
placed  within  a  segment  of  railroad 
exceeding  one-half  niile  in  length, 
making  establishment  of  a  quiet  zone 
clearly  practicable. 

6.  Issuance  of  this  order  will  assist  the 
FRA  in  gathering  information  and  data 
useful  to  development  of  innovative 
supplementary  safety  devices. 

7.  At  the  request  of  the  City  and  the 
FRA.  the  BNSF  has  fully  cooperated  in 
the  exploration  of  options  for  safety 
improvements  at  the  crossings  but 
considers  that  the  company  is  not  able 
to  unilaterally  cease  use  of  the  train 
horn  at  the  crossings,  absent  issuance  of 
this  order. 

Accordingly,  piusuant  to  49  U.S.C. 
20153(e)(1),  and  in  order  to  promote  the 
quiet  of  the  City,  and  to  promote  the 
development  of  innovative  safety 
measures  at  highway-rail  crossings,  / 
hereby  order  the  BNSF,  to  cease  the 
routine  soimding  of  locomotive  horns 
on  approaches  to  and  at  the  above 
crossings  beginning  on  such  date  as  the 
City  may  determine,  subject  to  the 
following  conditions: 

(a)  Once  every  crossing  configuration, 
including  all  signage,  median  design, 
and  delineator  design  and  spacing,  is 
approved  by  necessary  state  and  local 
governmental  entities,  and  every 
crossing  is  so  configured,  the  City, 
through  an  authorized  officer,  shall 
inform  BNSF  in  writing  that  the  routine 
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sounding  of  the  locomotive  horn  shall 
cease  pursuant  to  the  terms  of  this  order 
and  shall  serve  such  notice  on  the  BNSF 
with  a  copy  sent  to  the  Associate 
Administrator  for  Safety,  FRA,  at  least 
14  days  prior  to  the  date  on  which 
cessation  is  plaimed; 

(b)  All  hignway-rail  grade  crossing 
warning  devices  installed  at  the  crossing 
shall  operate  properly  and  in 
accordance  with  the  provisions  of  49 
CFR  part  234.  In  the  event  of  a  warning 
system  malfunction  as  defined  in  49 
CFR  234.5,  an  engineer  operating  a  train 
through  the  crossing  is  not  responsible 
for  sounding  the  locomotive  horn  until 
he  or  she  has  been  informed  of  the 
warning  system  malfunction;  and 

(c)  Advance  warning  signs,  as 
approved  by  the  Washington  Utilities 
and  Transportation  Commissioner  and 
in  conformance  with  the  Manual  on 
Uniform  Traffic  Control  Devices  issued 
by  the  Federal  Highway  Administration, 
shall  be  posted  and  maintained  by  the 
City  advising  motorists  that  locomotive 
boms  will  not  be  sounded. 

Unless  rescinded  by  the  FRA 
Associate  Administrator  for  Safety  at  an 
earlier  date,  this  order  is  in  effect  imtil 
the  effective  date  of  a  final  rule  issued 
pursuant  to  49  U.S.C.  20153,  provided 
that  the  Associate  Administrator  for 
Safety  determines  that  data  developed 
during  the  initial  demonstration  period 
confinns  the  effectiveness  of  the  subject 
engineerii^  improvements  and  periodic 
monitoring  continues  to  confirm  this 
effectiveness. 

Nothing  in  this  order  is  intended  to 
prohibit  an  engineer  firom  soimding  the 
locomotive  horn  to  provide  a  warning  to 
vehicle  operators,  pedestrians, 
trespassers  or  crews  on  other  trains  in 
an  emergency  situation  if,  in  the 
engineer's  sole  judgment,  such  action  is 
appropriate  in  order  to  prevent 
imminent  injury,  death  or  property 
damage.  This  order  does  not  require  that 
such  warnings  be  provided  nor  does  it 
impose  a  legal  duty  to  sound  the 
locomotive  horn  in  such  situations. 

Nothing  in  this  order  excuses 
compliance  with  sections  214.339, 
234.105,  234.106,  and  234.107  of  title 
49,  Code  of  Federal  Regulations, 
concerning  use  of  the  locomotive  horn 
under  circumstances  therein  described. 
Nothing  in  this  order  is  intended  to 
prohibit  an  engineer  from  soimding  the 
locomotive  horn  or  whistle  to  provide 
necessary  communication  with  other 
trains  and  train  crew  members  if  other 
means  of  conununication  are 
unavailable. 

Any  violation  of  this  order  shall 
subject  the  person  committing  the 
violation  to  a  civil  penalty  of  up  to 
$22,000.  49  U.S.C.  21301.  FRA,  may 


through  the  Attorney  General,  also  seek 
injunctive  relief  to  enforce  this  order.  49 
U.S.C.  20112. 

Issued  in  Washington,  DC  on  January  10, 
2002. 

Allan  Rutter, 

Federal  Railroad  Administrator. 
[FR  Doc.  02-1254  Filed  1-16-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[DoclMt  No.  FRA-2000-72S7;  Notice  No.  26] 

Railroad  Safety  Advisory  Committee 
("RSAC");  Worldng  Group  Activity 
Update 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Announceinent  of  Railroad 
Safety  Advisory  Committee  (RSAC) 
working  group  activities. 

SUMMARY:  FRA  is  updating  its 
announcement  of  RSAC's  working 
group  activities  to  reflect  their  current 
status. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Trish  Butera  orLydia  Leeds,  RSAC 
Coordinators,  FRA,  1120  Vermont 
Avenue,  NW.,  Mailstop  25,  Washington, 
DC  20590,  (202)  493-6213  or  Grady 
Cothen,  Deputy  Associate  Administrator 
for  Safety  Standards  and  Program 
Development,  FRA,  111^0  Vermont 
Avenue,  NW.,  Mailstop  25,  Washington, 
DC  20590,  (202)  493-6302. 
SUPPt^MENTARY  INFORMATK)N:  This 
notice  serves  to  update  FRA's  last 
announcement  of  working  group 
activities  and  status  reports  on  April  6, 
2001,  (66  FR  18352).  The  seventeenth 
full  Committee  meeting  was  held  April 
23,  2001,  at  the  Mayflower  Hotel  in  the 
Colonial  Ballroom  in  Washington,  DC. 
The  eighteenth  meeting  is  scheduled  for 
February  13,  2002. 

Since  its  first  meeting  in  April  of 
1996,  the  RSAC  has  accepted  seventeen 
tasks.  Status  for  each  of  the  tasks  is 
provided  below: 

Task  96-1 — Revising  the  Freight 
Power  Brake  Regulations.  This  Task  was 
formally  withdrawn  from  the  RSAC  on 
June  24, 1997.  FRA  published  an  NPRM 
on  September  9, 1998,  reflective  of  what 
FRA  had  learned  through  the 
collaborative  process.  Two  public 
hearings  were  conducted  and  a 
technical  conference  was  held.  The  date 
for  submission  of  written  comments  was 
extended  to  March  1, 1999.  The  final 
rule  was  published  on  January  17,  2001 
(66  FR  4104).  An  amendment  extending 


the  effective  date  of  the  final  rule  until 
May  31,  2001  was  published  on 
February  12,  2001.  (66  FR  9905).  In 
addition,  the  FRA  is  reviewing  petitions 
for  reconsideration  of  the  final  rule  and 
has  published  amendments  to  Subpart  D 
of  the  final  rule  (66  FR  36983;  8/1/01). 
Contact:  Thomas  Hermann  (202)  493- 
6036. 

Task  96-2 — (Completed)  Reviewing 
and  recommending  revisions  to  the 
Track  Safety  Standards  (49  CFR  Part 
213).  This  task  was  accepted  April  2, 
1996,  and  a  Working  Group  was 
established.  Consensus  was  reached  on 
recommended  revisions  and  an  NPRM 
incorporating  these  recommendations 
was  published  in  the  Federal  Register 
on  July  3, 1997,  (62  FR  36138).  The  final 
rule  was  published  in  the  Federal 
Register  on  June  22,  1998  (63  FR  33991). 
The  effective  date  of  the  rule  was 
September  21, 1998.  A  task  force  was 
established  to  address  Gage  Restraint 
Measurement  System  (GRMS) 
technology  applicability  to  the  Track    • 
Safety  Standards.  A  GRMS  amendment 
to  the  Track  Safety  Standards  was 
approved  by  the  full  RSAC  in  a  mail 
ballot  during  August  2000.  The  GRMS 
final  rule  amendment  was  published 
January  10,  2001  (66  FR  1894)  and  the 
Roadway  Maintenance  Machines  NPRM 
was  published  January  10,  2001  (66  FR 
1930).  On  January  31,  2001.  FRA 
published  a  notice  extending  the 
effective  date  of  the  GRMS  amendment 
to  April  10.  2001  (66  FR  8372).  On 
February  8,  2001,  FRA  published  a 
notice  delaying  the  effective  date  until 
June  9.  2001  in  accordance  with  the 
Regulatory  Review  Plan  (66  FR  9676). 
Contact:  Al  MacDowell  (202)  493-6236. 

Task  96-3— {Completed)  Reviewing 
and  recommending  revisions  to  the 
Radio  Standards  and  Procedures  (49 
CFR  Part  220).  This  Task  was  accepted 
on  April  2. 1996.  and  a  Working  Group 
was  established.  Consensus  was  reached 
on  recommended  revisions  and  an 
NPRM  incorporating  these 
recommendations  was  published  in  the 
Federal  Register  on  )une  26. 1997  (  62 
FR  34544).  The  final  rule  was  published 
on  September  4. 1998  (63  FR  47182). 
and  was  effective  on  January  2, 1999. 
Contact:  Gene  Cox  (202)  493-6319. 

Task  96-4 — Reviewing  the 
appropriateness  of  the  agency's  current 
policy  regarding  the  applicability  of 
existing  and  proposed  regulations  to 
tourist,  excursion,  scenic,  and  historic 
railroads.  This  Task  was  accepted  on 
April  2, 1996,  and  a  Working  Group  was 
estabUshed.  The  Working  Group 
monitored  the  steam  locomotive 
regulations  task.  Planned  future 
activities  involve  the  review  of  other 
regulations  for  possible  adaptation  to 
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the  safety  needs  of  tourist  and  historic 
railroads.  Contact:  Grady  Cothen  (202) 
493-6302. 

Task  96-5 — (Completed)  Reviewing 
and  recommending  revisions  to  Steam 
Locomotive  Inspection  Standards  (49 
CFR  Part  230).  This  Task  was  assigned 
to  the  Tourist  and  Historic  Working 
Group  on  July  24, 1996.  Consensus  was 
reached  and  an  NPRM  was  published  on 
September  25, 1998  (63  FR  51404).  A 
public  hearing  was  held  on  February  4, 

1999.  and  recommendations  were 
developed  in  response  to  comments 
received.  The  final  rule  was  published 
on  November  17, 1999  (64  FR  62828). 
The  final  rule  became  effective  January 
18.  2000.  Contact:  George  Scerbo  (202) 
493-6349. 

Task  96-6 — (Completed)  Reviewing 
and  recommending  revisions  to 
miscellaneous  aspects  of  the  regulations 
addressing  Locomotive  Engineer 
Certification  (49  CFR  Part  240).  This 
Task  was  accepted  on  October  31, 1996, 
and  a  Working  Group  was  established. 
Consensus  was  reached  and  an  NPRM 
was  published  on  September  22, 1998. 
The  Working  Group  met  to  resolve 
issues  presented  in  public  comments. 
The  RSAC  recommended  issuance  of  a 
final  rule  with  the  Working  Group 
modifications.  The  final  nile  was 
published  November  8, 1999  (64  FR 
60966).  Contact:  John  Conklin  (202) 
493-6318. 

Task  96-7— Developing  Roadway 
Maintenance  Machine  (On-Track 
Equipment)  Safety  Standards.  This  task 
was  assigned  to  the  existii^  Track 
Standards  Working  Group  on  October 
31. 1996.  and  a  Task  Force  was 
established.  The  Task  Force  finalized  a 
proposed  rule  which  was  approved  by 
the  full  RSAC  in  a  mail  ballot  in  August 

2000.  The  NPRM  was  published  January 
10,  2001  (66  FR  1930).  The  Task  Force 
is  to  meet  to  review  comments  on 
February  27— March  1,  2002.  Contact: 
Al  MacDowell  (202)  493-6236. 

Task  96-8— This  Planning  Task 
evaluated  the  need  for  action  responsive 
to  recommendations  contained  in  a 
report  to  Congress  entitled.  Locomotive 
Crashworthiness  6-  Working  Conditions. 
This  Planning  Task  was  accepted  on 
October  31, 1996.  A  Planning  Group 
was  formed  and  reviewed  the  report, 
grouping  issues  into  categories,  and 
prepared  drafts  of  the  task  statements 
for  Tasks  97-1  and  97-2. 

TasJt  97-1— Developing 
crashworthiness  specifications  to 
promote  the  integrity  of  the  locomotive 
cab  in  accidents  resulting  from 
collisions.  This  Task  was  accepted  on 
June  24, 1997.  A  Task  Force  on 
engineering  issues  was  established  by 
the  Working  Group  on  Locomotive 


Crashworthiness  to  review  collision 
history  and  design  options  and 
additional  research  was  commissioned. 
The  Working  Group  reviewed  results  of 
the  research  and  is  drafting 
performance-based  standards  for  freight 
and  passenger  locomotives  to  present  to 
the  RSAC  for  consideration.  An  accident 
review  task  force  has  evaluated  the 
potential  effectiveness  of  suggested 
improvements.  An  NPRM  has  been 
prepared  and  circulated,  and  the 
Working  Group  met  to  review  the  draft 
on  October  9-10,  2001.  The  next 
meeting  is  scheduled  for  January  17-18, 
2002  to  go  over  proposed  drafts.  The  full 
RSAC  will  review  aiter  approval  of  the 
Working  Group.  Contact:  Sean  Mehrvazi 
(202)  493-6237. 

Task  97-2^Evaluating  the  extent  to 
which  environmental,  sanitary,  and 
other  working  conditions  in  locomotive 
cabs  affect  the  crew's  health  and  the 
safe  operation  of  locomotives,  proposing 
standards  where  appropriate.  This  Task 
was  accepted  Jime  24, 1997. 

(Sanitation).  A  draft  sanitation  NPRM 
was  circulated  to  the  Working  Group  on 
Cab  Working  Conditions  with  ballot 
requested  by  November  3,  2000.  The 
NPRM  on  sanitation  .was  discussed 
diuing  the  full  RSAC  meeting  on 
September  14,  2000  and  published 
January  2,  2001  (66  FR  136).  A  public 
hearing  was  held  April  2,  2001. 
Refinement  and  substantive  changes 
were  incorporated  into  the  rule 
language.  A  meeting  was  held  on 
August  21,  2001,  to  discuss  comments 
in  response  to  the  NPRM  on  sanitation. 
Agreement  was  reached  on  resolution  of 
the  comments  to  the  NPRM.  The 
Working  Group  gave  conciurence  to 
send  the  recommendations  to  the  full 
RSAC  for  mail  ballot  vote.  The 
recommendations  were  approved  by  the 
full  Committee  in  December  2001,  and 
FRA  is  preparing  the  final  rule  for  early 
issuance. 

(Noise  exposure.)  A  Task  Force  has 
assisted  in  identifying  options  for 
strengthening  the  occupational  noise 
exposure  standard,  and  the  Cab  Working 
Group  met  in  October  and  November, 
2000,  and  April,  2001,  and  reached 
tentative  agreement  on  most  of  the 
significant  issues  related  to  the  noise*  : 
NPRM.  The  Cab  Working  Group  held  a 
meeting  April  3  to  5,  2001,  to  discuss 
Noise  exposure  Standards.  Refinement 
and  substantive  changes  were 
incorporated  into  the  rule  language.  A 
full  draft  NPRM  will  be  circulated  to  the 
working  group  for  consideration.  The 
Cab  Working  Group  has  also  considered 
issues  related  to  cab  temperature,  and  is 
expected  to  consider  additional  issues 
(such  as  vibration)  in  the  future. 
Contact:  Je&ey  Horn  (202)  493-6283. 


TasJt  97-3 — Developing  event  recorder 
data  survivability  standards.  This  Task 
was  accepted  on  June  24, 1997.  The 
Event  Recorder  Working  Group  is 
completing  preparation  of  an  NPRM. 
The  NPRM  went  to  the  Working  Group 
on  May  21,  2001,  for  comments,  and 
FRA  has  reviewed  the  comments.  A  new 
draft  is  under  review  within  FRA.  It  will 
be  circulated  to  the  Working  Group, 
which  will  be  asked  to  consider  it. 
Contact:  Edward  Pritchard  (202)  493- 
6247. 

Task  97-4  and  Task  97-5—Defirung 
Positive  Train  Control  (PTC) 
functionalities,  describing  available 
technologies,  evaluating  costs  and 
benefits  of  potential  systems,  and 
considering  implementation 
opportunities  and  challenges,  including 
demonstration  and  deployment.  Task 
97-6 — Revising  various  regulations  to 
address  the  safety  implications  of 
processor-based  signal  and  train  control 
technologies,  including 
communications-based  operating 
systems.  These  three  tasks  were 
accepted  on  September  30, 1997,  and 
assigned  to  a  single  Working  Group.  A 
Data  and  Implementation  Task  Force, 
formed  to  address  issues  such  as 
assessment  of  costs  and  benefits  and 
technical  readiness,  completed  a  report 
on  the  future  of  PTC  systems.  The  report 
was  accepted  as  RSAC's  Report  to  the 
Administrator  at  the  September  8, 1999, 
meeting.  The  Standards  Task  Force, 
formed  to  develop  PTC  standards,  is 
developing  draft  reconunendations  for 
performance-based  standards  for 
processor-based  signal  and  train  control 
standards.  The  NPRM  was  approved  by 
consensus  at  the  full  RSAC  meeting 
held  on  September  14,  2000.  The  NPRM 
was  published  in  the  Federal  Register 
on  August  10,  2001 .  A  meeting  of  the 
Working  Groxip  was  held  December  4- 
6,  2001 ,  in  San  Antonio,  Texas  to 
formulate  recommendations  for 
resolution  of  issues  raised  in  the  public 
comments.  Consultations  continue  to 
complete  that  activity,  after  which 
recommendations  will  be  submitted  to 
the  full  committee  for  consideration. 
Monitoring  of  implementation 
continues.  Task  forces  on  Human 
Factors  and  the  Axiomatic  Safety- 
Critical  Assessment  Process  (risk 
assessment)  continue  to  work,  and  the 
Working  Group  wUl  continue  to  meet  to 
monitor  project  implementation. 
Contact:  Grady  Cothen  (202)  493-6302. 

Task  97-7— Determining  damages 
qualifying  an  event  as  a  reportable  train 
accident.  This  Task  was  accepted  on 
September  30, 1997.  A  working  group 
was  formed  to  address  this  task  and 
conducted  their  initial  meeting  on 
February  8, 1999.  The  working  group 
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designed  a  survey  form  to  collect 
specific  data  about  damages  to  railroad 
equipment.  The  survey  started  on 
August  1  and  ended  January  31,  2001. 
A  statistical  analysis,  using  the  survey 
data,  was  done  to  see  if  the  method 
could  be  used  to  calculate  property 
damages.  The  report  was  complete  by 
the  last  week  of  April,  2001.  A  meeting 
was  held  May  21-23,  2001  to  review  the 
report.  The  Working  Group  has  agreed 
to  terminate  action  on  this  task  after 
reviewing  the  options.  The  Working 
Group  is  reviewing  a  draft  close-out 
report  for  approval  by  the  full  RSAC. 
Contact:  Robert  Finkelstein  (202)  493- 
6280. 

TasJt  00-1 — Determining  the  need  to 
amend  regulations  protecting  persons 
who  work  on,  under,  or  between  rolling 
equipment  and  persons  applying, 
removing  or  inspecting  rear  end 
marking  devices  (Blue  Signal 
Protection).  A  working  group  has  been 
formed  and  held  its  first  meeting  on 
October  16-18,  2000.  Meetings  have 
been  held:  February  27-March  1.  2001, 
March  19-21,  2001.  May  1-3,  2001,  June 
19-21,  2001  and  October  23-25,  2001. 
The  next  meeting  is  tentatively 
scheduled  for  January  2002.  The 
Working  Group  has  reached  tentative 
consensus  on  several  issues.  Contact: 
Doug  Taylor  (202)  493-6255. 

TasJt  01-1 — Developing  conformity  of 
FRA's  regulations  for  accident/incident 
reporting  (49  CFR  Part  225)  to  revised 
regulations  of  the  Occupational  Safety 
and  Health  Administration  (OSHA), 
U.S.  Department  of  Labor,  and  to  make 
appropriate  revisions  to  the  FRA  Guide 
for  Preparing  Accident/Incident  Reports 
(Reporting  Guide).  This  task  was 
accepted  April  23,  2001,  by  the  full 
RSAC  and  assigned  to  the  Accident/ 
Incident  Working  Group.  At  a  meeting 
of  the  Working  Group,  held  May  21-23, 
2001,  the  task  was  discussed,  and  four 
task  forces  were  set  up  to  review 
changes  and/or  modifications.  To  date, 
these  task  forces  have  identified  a  series 
of  minor  modifications  to  the  Reporting 
Guide/regulations  for  consideration.  A 
target  of  September  15,  2001,  was  set  for 
reporting  the  recommended  changes. 
The  Working  Group  met  September  11, 
2001;  meeting  was  dismissed  due  to 
national  emergency.  A  meeting  was  held 
November  14-15,  2001  in  St.  Louis, 
Missouri.  A  Task  Force  on  Remote 
Control  met  on  December  11,  2001.  The 
next  meeting  is  schedided  for  January 
23-24,  2002,  in  Baltimore,  Maryland. 
Contact:  Contact:  Robert  Finkelstein 
(202) 493-6280. 

Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  11, 1996 
(61  FR  9740)  for  more  information  about 
the  RSAC 


Issued  in  Washington,  DC  on  January  11, 
2002. 

George  A.  Gavalla, 
Associate  Administrator  for  Safety. 
[FR  Doc.  02-1256  Filed  1-16-02;  8:45  am] 

BILUNG  CODE  491(M)6-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Docket  No.  42052] 

Union  Pacific  Railroad  Company- 
Petition  for  Declaratory  Order— 
Unilaterally  Imposed  Interchange 
Charges 

agency:  Surface  Transportation  Board 
Department  of  Transportation. 
action:  Request  for  Notices  of  Intent  to 
Participate. 

summary:  The  Surface  Transportation 
Board  (Board)  requests  that  those 
intending  to  participate  in  this  phase  of 
this  proceeding,  in  which  interested 
parties  will  meet  to  discuss  ways  to 
facilitate  the  interchange  of  railroad 
cars,  notify  the  agency  and  the 
Association  of  American  Railroads 
(AAR)  of  their  intent.  The  Board  is  also 
suspending  the  procedural  schedule 
established  in  the  prior  order  (served  on 
December  10,  2001). 
DATES:  We  request  that  those  intending 
to  participate  notify  the  Board  and  AAR 
by  January  28,  2002.  We  will  issue  a 
further  order  after  the  notices  of  intent 
to  participate  have  been  filed, 
establishing  dates  by  which  the  first 
meeting  should  be  conducted  and  by 
which  AAR  should  file  a  progress 
report.' 

ADDRESSES:  An  original  and  one  copy  of 
each  party's  notice  of  intent,  referring  to 
STB  Docket  No.  42052,  should  be  sent 
to:  Svuface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001,  ATTN:  STB  Docket  No.  42052. 
Two  copies  should  also  be  sent  to 
Association  of  American  Railroads,  50  F 
Street,  NW.,  Washington,  DC  20001. 
FOR  FURTHER  INFORMATION  CONTACT:  At 
the  Board,  Beryl  Gordon,  (202)  565- 
1600.  (TDD  for  the  hearing  impaired:  1- 
800-877-8339.]  At  AAR,  John  Carroll, 
(202)  639-2373. 

SUPPt£MENTARY  INFORMATION:  This 
proceeding  was  instituted  by  the  Board 
in  response  to  a  request  for  a  declaratory 
order  concerning  ways  in  which  rail 
carriers  deal  wiA  interchange  delays. 
However,  because  is^es  regarding 
interchange  delays  are  often  addressed 
imder  the  homework  of  the  industry- 
wide Car  Service  and  Car  Hire 


Agreement  (CS/CH  Agreement)  and 
Code  of  Car  Service  Rules/Code  of  Car 
Hire  Rules  (CS/CH  Rules)  administered 
by  the  AAR,  by  notice  served  and 
published  December  10.  2001  (66  FR 
63741),  the  Board  concluded  that  the 
issues  raised  could  be  better  addressed 
in  private  sector  discussions  and  that 
the  CS/CH  Rules  must  be  considered  as 
part  of  any  private  sector  resolution  of 
the  matter  that  had  been  brought  before 
the  Board.  The  agency  therefore 
requested  that,  before  a  proceeding  is 
moved  forward  administratively,  AAR 
convene  a  meeting  or  series  of  meetings 
with  railroads,  shippers,  and  other 
involved  parties  to  discuss  ways  to 
address  issues  concerning  delays  in  the 
interchange  of  railroad  cars  between 
railroads,  and  to  develop  proposals  for 
addressing  incidences  of  traffic  delays 
associated  with  such  interchange.  The 
Board  further  requested  that  AAR  file  a 
report  describing  the  progress  made  at 
the  meeting(s)  and  recommending  how 
best  to  proceed  to  resolve  these  issues. 

On  December  21,  2001.  we  received  a 
letter  from  AAR's  General  Counsel 
requesting  that  we  take  certain  actions 
to  facilitate  moving  the  process  forward 
in  the  private  sector.  First,  noting  that 
AAR  has  not  been  a  party  to  the  agency 
proceeding  and  that  it  has  not  yet  been 
informed  of  all  who  may  be  interested 
in  the  matter  or  what  any  party's 
position  may  be,  the  letter  suggests  that 
we  issue  a  Federal  Register  notice 
asking  interested  parties  to  file  notices 
of  intent  to  participate.  To  facilitate  the 
conduct  of  the  meeting(s),  all  parties 
should  file  notices  of  intent  to 
participate,  which  should  provide  the 
name,  address,  official  title,  and 
operational  experience  of  the  person 
who  will  participate  on  behalf  of  the 
party,  along  with  a  brief  (not  more  than 
one  page)  summary  of  the  party's 
position  and  preliminary 
recommendations. 

Given  the  interest  that  we  expressed 
in  our  prior  order  for  a  practical 
solution  based  on  good  faith 
cooperation  among  all  railroads,  AAR's 
letter  further  suggests  that  we  encourage 
participation  by  persons  with  expertise 
in  rail  operations/interchange  issues, 
rather  than  by  the  party's  counsel.  We 
agree  that  the  discussions  we 
envisioned  in  our  prior  order  would 
focus  on  operational  cooperation  rather 
than  legal  issues,  and  that  the  meeting(s) 
can  be  most  fruitful  if  operational 
solutions  are  pursued.  Thus,  we 
strongly  encourage  participation  by 
individuals  with  operational 
backgroimds. 

AAR's  letter  also  suggests  that,  given 
the  current  uncertainty  as  to  the  scope 
of  the  problem  or  the  number  of  parties 
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wishing  to  participate,  the  Board 
consider  extending  the  time  for  holding 
the  meeting  beyond  February  8,  2002. 
We  agree.  We  will  suspend  the  current 
procedural  schedule,  and  adopt  a  new 
schedule  after  notices  of  intent  to 
participate  are  filed. 

Finally,  AAR's  letter  expresses 
concern  over  potential  antitrust 
exposure  in  the  event  that  any  proposals 
relating  to  the  interchange  issues  under 
consideration  could  involve  collective 
discussion  of  prices,  rates,  or  tariffs.  We 
do  not  want  to  prejudge  or  limit  the  type 
of  permissible  dialogue  in  a  way  that 
could  undercut  resolution  of  the  matters 
at  issue,  but  our  purpose  in  asking  the 
parties  to  attempt  to  resolve  this  matter 
in  the  private  sector  has  been  to  make 
the  interchange  process  work  better,  not 
to  provide  a  fonmi  for  parties  to 
collectively  discuss  specific  rates  for 
specific  situations.  Thus,  in  our  view,  if 
(fiscussion  of  rate  matters  takes  place,  it 
should  be  of  a  general  nature.  Such 
general  conversations — particularly 
given  that  they  would  be  undertaken 
pursuant  to  our  request — would  not  in 
our  view  subject  the  participants  to 
antitrust  exposure.  And  as  long  as  any 
such  conversations  that  may  implicate 
rates  are  kept  to  a  general  nature,  they 
should  not  imdercut  what  we  hope 
could  be  a  favorable  outcome  here, 
which  is  the  development  of  a 
framework  in  which  parties  can  conduct 
bilateral  negotiations  to  work  out 
interchange  issues  of  the  sort  that 
precipitated  this  proceeding.  If  at  any 
point  it  becomes  evident  that  antitrust 
issues  are  a  concern,  we  will  be 
available  to  address  the  situation. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

It  is  ordered:  \ 

1.  Interested  parties  shall  file  notices 
of  intent  to  participate,  as  described 
above,  by  January  28,  2002. 

2.  The  procedural  schedule 
established  in  our  prior  order  is  held  in 
abeyance  pending  further  order. 

3.  This  decision  is  effective  on 
January  17,  2002. 

Decided:  January  9, 2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 

Veniini  A.  Williams, 

Secretary. 

(FR  Doc.  02-1122  Filed  1-16-02;  8:45  am] 

HUJNG  CODE  419S-00-P 


DEPARTMENT  OF  THE  TREASURY 

SubmisskMi  for  0MB  Review; 
Comment  Request 

January  9,  2002. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s]  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  February  19,  2002 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1423. 

Regulation  Project  Number:  PS-106- 
91  Final. 

Type  of  Review:  Extension. 

Title:  State  Housing  Credit  Ceiling 
and  other  Rules  Relating  to  the  Low- 
Income  Housing  Credit. 

Description:  The  regulations  provide 
the  order  in  which  credits  are  allocated 
fi'om  each  State's  credit  ceiling  under 
section  42(h)(3)(C)  and  the 
determination  of  which  states  qualify 
for  credits  from  a  National  Pool  and  of 
credits  under  section  42(h)(3)(D). 
Allocating  agencies  need  this 
information  to  correctly  allocate  credits 
and  determine  National  Poole 
eligibility. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions.  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
110. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours,  30  minutes. 

Frequency  of  Response:  Other  (One 
time  per  event). 

Estimated  Total  Reporting  Burden: 
275  hours. 

OMB  Number:  1 545-1624. 

Notice  Number:  Notice  98-52. 

Type  of  Review:  Extension. 

Title:  Cash  or  Deferred  Arrangements; 
Nondiscrimination. 

Description:  Section  1433(a)  of  the 
Small  Business  Job  Protection  Act  of 
1966  requires  that  the  Service  provide 
nondiscriminatory  safe  harbors  with 
respect  to  section  401(k)(12)  and  section 
401(m)(ll)  for  plan  years  beginning 
after  December  31, 1998.  This  notice 
implements  that  statutory  requirement. 


Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
60,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour,  20  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
80,000  hours. 

Clearance  Officer:  George  Freeland, 
Internal  Revenue  Service,  Room  5577, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Hunt  (202) 
395-7860,  Office  of  Management  and 
Budget,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC 
20503. 

Lois  K.  Holland, 

Department  Reports  Management  Officer. 
(FR  Doc.  02-1208  Fijed  1-16-02;  8:45  ami 
BILLING  CODE  4830-01-H 

DEPARTMENT  OF  T>1E  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

January  9.  2002. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the ; 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  February  19,  2002 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1632. 

Regulation  Project  Number:  REG- 
118662-98  Final. 

Type  of  Review:  Extension. 

Title:  New  Technologies  in 
Retirement  Plans. 

Description:  These  regulations 
provide  that  certain  notices  and 
consents  required  in  connection  with 
distributions  bom  retirement  plans  may 
be  transmitted  through  electronic 
media.  The  regulations  also  modify  the 
timing  requirements  for  provision  of 
certain  distribution-related  notices. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households,  Not- 
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for-profit  institutions.  State,  Local  or 
Tribal  Government. 

Estimated  Number  of  Respondents: 
375,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hovu",  16  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burderi: 
477,563  hours. 

Clearance  Officer:  George 
Freeland,Intemal  Revenue 
Service,Room  5577,1111  Constitution 
Avenue,  NW,Washington,  DC  20224. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,Office  of  Management 
and  Budget,Room  10202,  New  Executive 
Office  Building,Washington,  DC  20503. 

Mary  A.  Able, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  02-1263  Filed  1-16-02;  8:45  am) 

BILIJN6  CODE  4«3I»-01-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Distribution  of  Continued  Dumping 
and  Subsidy  Offset  to  Affected 
Domestic  Producers 

AGENCY:  Customs  Service,  Department 
of  the  Treasiuy. 

ACTION:  Notice  of  intent  to  distribute 
offset  forf  iscal  Year  2001. 

SUMMARY:  Pursuant  to  the  Continued 
Dumping  and  Subsidy  Offset  Act  of 
2000,  this  document  is  Customs  notice 
of  intention  to  distribute  assessed 
antidumping  or  countervailing  duties 
(known  as  the  continued  dumping  and 
subsidy  offset)  for  Fiscal  Year  2001  in 
connection  with  certain  antidumping 
duty  orders  or  findings  or 
countervailing  duty  orders  that  were  not 
previously  listed  in  the  notice  of  intent 
to  distribute  the  offset  for  Fiscal  Year 
2001  that  was  published  in  the  Federal 
Register  on  August  3,  2001.  This 
document  sets  forth  those  additional 
antidumping  duty  orders  or  findings 
and  coimtervailing  duty  orders  that 
were  not  previously  listed,  together  with 
the  affected  domestic  producers 
associated  with  each  order  or  finding 
who  are  potentially  eligible  to  receive  a 
distribution.  This  document  also 
provides  the  instructions  for  affected 
domestic  producers  to  file  written 
certifications  to  claim  a  distribution  in 
relation  to  the  listed  orders  or  findings 
and  the  dollar  amount  of  the  offset  for 
each  order  or  finding  that  is  available 
for  distribution. 

DATES:  Written  certifications  to  obtain  a 
continued  dumping  and  subsidy  offset 
imder  a  particular  order  or  finding  must 
be  received  by  March  18,  2002. 


ADDRESSES:  Written  certifications 
should  be  addressed  to:  Assistant 
Commissioner,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Service,  1300 
Pennsylvania  Avenue,  NW.,  3rd  Floor, 
Washington,  DC  20229  (ATTN:  Jeffrey  J. 
Laxague). 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffi«y  J.  Laxague,  Office  of  Regulations 
and  Rulings,  (202-927-0505). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Continued  Dumping  and  Subsidy 
Offset  Act  of  2000  ("CDSOA")  was 
enacted  on  October  28,  2000,  as  part  of 
the  Agriculture,  Rural  Development, 
Food  and  Drug  Administration,  and 
Related  Agencies  Appropriations  Act. 
2001  ("Act").  The  provisions  of  the 
CDSOA  are  contained  in  Title  X 
(sections  1001—1003)  of  the  Act. 

The  CDSOA,  in  section  1003  of  the 
Act.  amended  Title  VII  of  the  Tariff  Act 
of  1930,  by  adding  a  new  section  754 
(codified  at  19  U.S.C.  1675c)  in  order  to 
provide  that  assessed  duties  received 
pursuant  to  a  countervailing  duty  order, 
an  antidvimping  duty  order,  or  an 
antidumping  duty  finding  under  the 
Antidumping  Act  of  1921,  must  be 
distributed  to  affected  domestic 
producers  for  certain  qualifying 
expenditures  that  these  producers  incur 
after  the  issuance  of  such  an  order  or 
finding.  The  term  "affected  domestic 
producer"  means  any  manufacturer, 
producer,  fanner,  rancher  or  worker 
representative  (including  associations  of 
such  persons)  that — 

(A)  Was  a  petitioner  or  interested 
party  in  support  of  a  petition  with 
respect  to  which  an  antidumping  order, 
a  finding  xmder  the  Antidumping  Act  of 
1921,  or  a  countervailing  duty  order  has 
been  entered,  and 

(B)  Remains  in  operation. 

The  distribution  that  these  parties 
may  receive  is  known  as  the  continued 
dumping  and  subsidy  offset. 

List  of  Orders  or  Findings  and  AfiEected 
Domestic  Producers 

It  is  the  responsibility  of  the  U.S. 
International  Trade  Commission 
(USrrC)  to  ascertain  and  timely  forward 
to  Customs  a  list  of  the  affected 
domestic  producers  that  are  potentially 
eligible  to  receive  an  offset  in 
coimection  with  an  order  or  finding. 

To  this  end,  it  is  noted  that  the  USITC 
previously  supplied  Customs  with  the 
list  of  individual  antidiunping  and 
countervailing  duty  cases  for  Fiscal  Year 
2001,  and  the  affected  domestic 
producers  associated  with  each  case  that 
wetp  potentially  eligible  to  receive  an 
offset.  These  cases  were  the  subject  of  a 


notice  of  intent  to  distribute  the 
continued  dumping  and  subsidy  offset 
for  Fiscal  Year  2001  that  was  published 
in  the  Federal  Register  (66  FR  40782)  on 
August  3,  2001. 

However,  a  number  of  antidumping 
and  countervailing  duty  cases  were  not 
included  on  the  previously-supplied  list 
of  cases  that  were  subject  to  a 
distribution  of  the  continued  dumping 
and  subsidy  offset  for  Fiscal  Year  2001. 
Accordingly,  this  notice  essentially 
constitutes  a  supplement  to  the  August 
3,  2001,  Federal  Register  notice  for  the 
purpose  of  listing  the  additional 
antidumping  duty  orders  or  findings  or 
countervailing  duty  orders  that  are 
subject  to  a  distribution  of  the  offset  for 
Fiscal  Year  2001. 

Customs  Regulations  Implementing  the 
CDSOA 

It  is  noted  that  Customs  published  a 
final  rule  in  the  Federal  Register  (66  FR 
48546)  on  September  21,  2001.  as  T.D. 
01-68,  which  was  effective  as  of  that 
date,  in  order  to  implement  the  CDSOA. 
The  final  rule  added  a  new  subpart  F  to 
part  159  of  the  Customs  Regulations  (19 
CFR  part  159.  subpart  F  (§§  159.61- 
159.64)). 

Notice  of  Intent  to  Distribute  Ofbet 

This  document  announces  Customs 
intention  to  distribute  to  affected 
domestic  producers  the  assessed 
antidumping  or  countervailing  duties 
that  were  available  for  distribution  in 
Fiscal  Year  2001  in  connection  with 
those  antidumping  duty  orders  or 
findings  or  countervailing  duty  orders 
that  are  listed  in  this  document.  While 
§  159.62(a),  Customs  Regulations  (19 
CFR  159.62(a)),  provides  that  Customs 
will  publish  a  notice  of  intention  to 
distribute  assessed  duties  at  least  90 
days  before  the  end  of  a  fiscal  year,  this 
notice  is  being  published  at  this  time 
because  it  came  to  Customs  attention 
that  not  all  parties  were  listed  in  the 
original  notice.  In  the  future,  it  is  not 
expected  that  supplemental  notices  of 
intent  will  be  published. 

Certifications;  Submission  and  Content 

To  obtain  a  distribution  of  the  offset 
under  a  given  order  or  finding,  an 
affected  domestic  producer  must  submit 
a  certification  to  Customs,  indicating 
that  the  producer  desires  to  receive  a 
distribution. 

As  required  by  §  159.62(b).  Customs 
Regulations  (19'CFR  159.62(b)).  this 
notice  provides  the  specific  instructions 
for  filing  a  certification  under  §  159.63 
to  claim  a  distribution.  Also,  as  required 
by  §  159.62(b),  for  purposes  of 
determining  whether  it  is  worthwhile  to 
file  a  certification  in  a  given  case,  this 
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notice  includes  the  dollar  amount  for 
each  hsted  order  or  finding  that  is 
available  for  distribution. 

A  successor  to  a  company  appearing 
on  the  list  of  affected  domestic 
producers  in  this  notice,  or  a  member 
company  of  an  association  that  appears 
on  the  list  of  affected  domestic 
producers  in  this  notice,  where  the 
member  company  does  not  appear  on 
the  list,  should  also  consult 
§  159.61(b)(l)(i)  or  159.61(b){l){ii), 
Customs  Regulations,  respectively  (19 
CFR  159.61{b)(l){i)  or  159.61(b)(l)(ii)). 
concerning  whether  and,  if  so,  the 
additional  procedures  under  which 
such  party  may  file  a  certification  to 
claim  an  offset. 

Specifically,  to  obtain  a  distribution 
of  the  offset  under  a  given  order  or 
finding,  each  affected  domestic 
producer  must  timely  submit  a 
certification,  in  triplicate,  to  the 
Assistant  Commissioner,  Office  of 
Regulations  and  Rulings,  Headquarters, 
containing  the  required  information 
detailed  below  as  to  the  eligibility  of  the 
producer  to  receive  the  requested 
distribution  and  the  total  ambunt  of  the 
distribution  that  the  producer  is 
claiming.  The  certification  must 
enumerate  the  qualifying  expenditiu^s 
inciuxed  by  the  domestic  producer  since 
the  issuance  of  an  order  or  finding  and 
it  must  demonstrate  that  the  domestic 
producer  is  eligible  to  receive  a 
distribution  as  an  affected  domestic 
producer. 

As  provided  in  §  159.63(b),  Customs 
Regulations  (19  CFR  159.63(b)), 
certifications  to  obtain  a  distribution  of 
an  offset  must  be  received  by  Customs 
60  days  after  the  date  of  publication  of 
the  notice  of  intent  in  the  Federal 
Register. 

While  there  is  no  established  format 
for  a  certification,  the  certification  must 
contain  the  following  information: 

1 .  The  date  of  this  Federal  Register 
notice; 

2.  The  Commerce  case  number; 

3.  The  case  name  (Product/coimtry); 

4.  The  name  of  the  domestic  producer 
and  any  name  qualifier,  if  applicable 
(for  example,  any  other  name  under 
which  the  domestic  producer  does 
business  or  is  also  known); 

5.  The  address  of  the  domestic 
producer  (if  a  post  office  box,  the 
secondary  street  address  must  also  be 
included); 

6.  The  Internal  Revenue  Service  (IRS) 
nimiber  (with  suffix)  of  the  domestic 
producer,  employer  identification 
number,  or  social  security  nimiber,  as 
applicable; 

7.  The  specific  business  organization 
of  the  domestic  producer  (corporation, 
partnership,  sole  proprietorship); 


8.  The  name(s)  of  any  individual(s) 
designated  by  the  domestic  producer  as 
the  contact  person(s)  concerning  the 
certification,  together  with  the  phone 
number{s)  and/or  facsimile  transmission 
niunber(s)  and  electronic  mail  (email) 
address(es)  for  the  person(s); 

9.  The  total  dollar  amount  claimed; 

10.  The  dollar  amount  claimed  by 
category,  as  described  in  the  section 
below  entitled  "Amount  Claimed  for 
Distribution'; 

11.  A  statement  of  eligibility,  as 
described  in  the  section  below  entitled 
"Eligibility  to  Receive  Distribution';  and 

12.  A  signatiu-e  by  a  corporate  officer 
legally  authorized  to  bind  the  producer. 

Amount  Claimed  for  Distribution 

In  calculating  the  amount  of  the 
distribution  being  claimed  as  an  offset, 
the  certification  must  enumerate  the 
total  amount  of  qualifying  expenditures 
certified  by  the  domestic  producer,  and 
the  amount  certified  by  category. 

Qualifying  expenditures  which  may 
be  offset  by  a  distribution  of  assessed 
antidumping  and  countervailing  duties 
encompass  those  expenditures  that  are 
incurred  after  the  issuance  of  an 
antidumping  duty  order  or  finding  or  a 
countervailing  duty  order,  and  prior  to 
its  termination,  provided  that  such 
expenditures  fall  within  any  of  the 
following  categories:  (1)  Manufacturing 
facilities;  (2)  Equipment;  (3)  Research 
and  development;  (4)  Personnel 
training;  (5)  Acquisition  of  technology; 
(6)  Health  care  benefits  for  employees 
paid  for  by  the  employer;  (7)  Pension 
benefits  for  employees  paid  for  by  the 
employer;  (8)  Environmental 
equipment,  training,  or  technology;  (9) 
Acquisition  of  raw  materials  and  other 
inputs;  and  (10)  Working  capital  or 
other  funds  needed  to  maintain 
production. 

Additionally,  these  expenditiues  must 
be  related  to  the  production  of  the  same 
product  that  is  the  subject  of  the  order 
or  finding,  with  the  exception  of 
expenses  incurred  by  associations 
which  must  relate  to  a  specffic  case 
(§  159.61(c),  Customs  Regulations  (19 
CFR  159.61(c))). 

Eligibility  to  Receive  Distribution 

As  noted,  the  certification  must 
contain  a  statement  that  the  domestic 
producer  desires  to  receive  a 
distribution  and  is  eligible  to  receive  the 
distribution  as  an  affected  domestic 
producer. 

Where  a  party  is  listed  as  an  affected 
domestic  producer  on  more  than  one 
order  or  finding  covering  the  same 
product  and  files  a  separate  certification 
for  each  order  or  finding  using  the  same 
qualifying  expendituires  as  the  basis  for 


distribution  in  each  case,  each 
certification  must  list  all  the  other 
-orders  or  findings  where  the  producer  is 
claiming  the  same  qualifying 
expenditiu-es  (§  159.63(b)(3){ii),  Customs 
Regulations  (19  CFR  159.63(b)(3)(ii))). 

Moreover,  as  required  by  19  U.S.C. 
1675c(b)(l)  and  §  159.63(b)(3)(iii),  the 
statement  must  include  information  as 
to  whether  the  domestic  producer 
remains  in  operation  and  continues  to 
produce  the  product  covered  by  the 
particular  order  or  finding  under  which 
the  distribution  is  sought.  If  a  domestic 
producer  is  no  longer  in  operation,  or  no 
longer  produces  the  product  covered  by 
the  order  or  finding,  the  producer  would 
not  be  considered  an  affected  domestic 
producer  entitled  to  receive  a 
distribution. 

In  addition,  as  required  by  19  U.S.C. 
1675c(b)(5)  and  §  159.63(b)(3)(iii).  the 
domestic  producer  must  state  whether  it 
has  been  acquired  by  a  company  or 
business  that  is  related  to  a  company 
that  opposed  the  antidumping  or 
coimtervailing  duty  investigation  that 
resulted  in  the  order  or  finding  under 
which  the  distribution  is  sought.  If  a 
domestic  producer  has  been  so 
acquired,  the  producer  would  again  not 
be  considered  an  affected  domestic 
producer  entitled  to  receive  a 
distribution. 

The  certification  must  be  executed 
and  dated  by  a  party  legally  authorized 
to  bind  the  domestic  producer  and  it 
must  state  that  the  information 
contained  in  the  certification  is  true  and 
accurate  to  the  best  of  the  certifier's 
knowledge  and  belief  under  penalty  of 
law.  and  that  the  domestic  producer  has 
records  to  support  the  qualifying 
expenditures  being  claimed  (see  section 
below  entitled  "Verification  of 
Certification"). 

Review  and  Correction  of  Certification 

A  certification  that  is  submitted  in 
response  to  this  notice  of  distribution 
may  be  reviewed  before  acceptance  to 
ensure  that  all  informational 
requirements  are  complied  with  and 
that  any  amounts  set  forth  in  the 
certification  for  qualifying  expenditures, 
including  the  amount  claimed  for 
distribution,  appear  to  be  correct.  A 
certification  that  is  found  to  be 
materially  incorrect  or  incomplete  will 
be  retiimed  to  the  domestic  producer,  as 
provided  in  §  159.63(c).  Customs 
Regulations  (19  CFR  159.63(c)).  It  is  the 
sole  responsibility  of  the  domestic 
producer  to  ensure  that  the  certification 
is  correct,  complete  and  satisfactory  ^o 
as  to  demonstrate  the  entitlement  of  the 
domestic  producer  to  the  distribution 
requested.  Failiue  to  ensure  that  the 
certification  is  correct,  complete  and 
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satisfactory  will  resiUt  in  the  domestic 
producer  not  receiving  a  distribution. 

Verification  of  Certification 

Certifications  are  subject  to  Customs 
verification.  Because  of  this,  parties  are 
required  to  maintain  records  supporting 
their  claims  for  a  period  of  three  years 
after  the  filing  of  die  certification  (see 
§  159.63(d),  Customs  Regulations  (19 
CFR  159.63(d))).  The  records  must  be 
those  that  are  normally  kept  in  the 
ordinary  coiu^e  of  business;  these 
records  must  support  each  qualifying 
expenditure  enimierated  in  the 
certification;  and  they  must  support 
how  the  qualifying  expenditures  are 
determined  to  be  related  to  the 
production  of  the  product  covered  by 
the  order  or  finding. 


Disclosure  of  Information  in 
Certifications;  Acceptance  by  Producer 

The  name  of  the  affected  domestic 
producer,  the  total  dollar  amount 
claimed  by  that  party  on  the 
certification,  as  well  as  the  total  dollar 
amount  that  Customs  actually  disburses 
to  that  company  as  an  offset,  will  be 
availaiale  for  disclosure  to  the  public,  as 
specified  in  §  159.63(e),  Customs 
Regulations  (19  CFR  159.63(e)).  To  this 
extent,  the  submission  of  the 
certification  is  construed  as  an 
understanding  and  acceptance  on  the 
part  of  the  domestic  producer  that  this 
information  will  be  disclosed  to  the 
public.  Alternatively,  a  statement  in  a 
certification  that  this  information  is 
proprietary  and  exempt  from  disclosure 


will  result  in  Customs  rejection  of  the 
certification. 

List  of  Orders  or  Findings  and  Related 
Domestic  Producers 

The  list  of  individual  antidumping 
duty  orders  or  findings  and 
countervailing  duty  orders  is  set  forth 
below,  together  with  the  affected 
domestic  producers  associated  with 
each  order  or  finding  that  are  potentially 
eligible  to  receive  an  offset.  Also,  the 
amount  of  the  offset  available  for 
distribution  with  respect  to  each  listed 
order  or  finding  appears  in  parentheses 
immediately  below  the  Commerce  case 
number  for  the  order  or  finding. 


Commerce  case 
number 


A-588-015, 
($24,311,452.01). 


A-58(>-008, 
($45,669.05). 


A-683-O09, 
($1,025.82). 


A-1 22-006, 

($13,533.77). 
A-58a-029, 

($65,301.74). 
A-588-038, 

($168,261.66). 
A-588-055, 

($53.99). 
C-351-037. 

($2,471.93). 
A-588-005, 

($572.91). 

A-1 22-401, 
($256.98). 

A-588-405, 
($49,294.92). 

C-421-601, 
($407.22). 

A-301-602, 
($32,909.01). 

A-331-602, 
($385.01). 


Commission 
case  number 


AA  1921-66 


731-TA-134 


731-TA-135 


AA1921-49  .. 
AA1921-85  .. 
AA1921-98  .. 
AA1921-154 
104-TAA-21 
731-TA-48  .. 

731-TA-196 

731-TA-207 
701-TA-278 

731-TA-329 

731-TA-331 


Product/country 


Television  receiv- 
ers/Japan. 


Color  television  re- 
ceivers/Korea. 


Petitioners/supporters 


Color  television  re- 
ceivers/Taiwan. 


Steel  jacks/Canada 

Fish. netting  of  man- 
made  fiber/Japan. 

Bicycle  speedom- 
eters/Japan. 

Acrylic  sheet/Japan 

Cotton  yam/Brazil  .. 

High  power  micro- 
wave amplifiers/ 
Japan. 

Red  rasptwrries/ 
Canada. 

Cellular  mot>ile  tele- 
phones/Japan. 

Fresh  cut  flowers/ 
Netherlands. 

Fresh  cut  flowers/ 
Colombta. 

Fresh  cut  ftowers/ 
Equador. 


AGIV  (U.S.A.);  Casio  Computer,  CBM  America;  Citizen  Watch:  Funai  Electric; 
Hitachi;  Industrial  Union;  Department,  AFL-CIO;  Matsushita;  Mitsuteshi  Electric; 
NEC;  Orion  Electric;  J.C.  Penney;  Philips  Electronics;  Philips  H^agnavox;  P.T. 
Imports;  Sanyo;  Sharp;  Toshiba;  Toshiba  America  Consumer:  Products;  Victor 
Company  of  Japan;  Montgomery  Ward;  Zenith  Electronics. 

Independent  Radionic  Woriters  of  America:  International  Brotherhood  of  Electrical 
Wortcers;  International  Union  of  Electrical  Radio  and  Machine  Wort<ers;  Indus- 
trial Union  Department,  AFL-CIO;  Committee  to  Presen/e  American  Color  Tele- 
vision (members  were  the  4  labor  organizations  identified  above  and  Allied  In- 
dustrial Wort<ers  of  America,  Intemational  Union;  American  Flint  Glass  Workers 
Union  of  North  America;  Communtcations  Woriters  of  America;  Coming  Glass 
Wortts;  Glass  Bottle  Blowers"  /^sociation  of  the  United  States  and  Canada; 
Intemational  Association  of  Machinists:  Owens-Illinois;  United  Fumiture  Wort^ers 
of  America;  United  Steelworiters  of  America;  and  WeHs-Gardner  Electronics). 

Independent  Radionic  Woriters  of  America;  Intemational  Brotherhood  of  Electrical 
Wort<ers;  Intemational  Union  of  Electrical,  Radio  and  Machine  Wortcers;  Indus- 
trial Union  Department,  AFL-CIO;  Committee  to  Preserve  American  Cotor  Tele- 
vision (members  were  the  4  labor  organizations  identified  above  and  Allied  In- 
dustrial Wort<ers  of  America,  Intemational  Union;  American  Flint  Glass  Workers 
Union  of  North  America;  Communications  Wortcers  of  America;  Coming  Glass 
Works;  Glass  Bottle  Btowers"  Association  of  the  United  States  and  Canada; 
Intematkxial  Association  of  Machinists;  Owens-Illinois;  United  Fumiture  Wort<ers 
of  America;  United  Steelwortcers  of  America;  and  WeHs-Gardner  Electronics) 

No  petition  at  the  Commission;  Commerce  service  list  identifies:  Bloomfiekl  Manu- 
facturing (fomierty  Harrah  Manufacturing);  Seabum  Metal  Products. 

No  petitkxi  at  the  Commission;  Commerce  service  list  identifies:  Jovanovk:h  Sup- 
ply; LFSI;  Trans-Pacific  Trading. 

No  petitkxi  at  the  Commission;  Commerce  service  list  kJentifies:  Avocet;  Cat  Eye; 
Diversified  Products;  N.S.  Intemational;  Sanyo  Electric;  Stewart-Warner. 

Polycas  Technotogy. 

Harriet  &  Henderson  Yams;  UFar  Industries;  American  Yam  Spinners  Assoaa- 

tton. 
Aydin;  MCL.  . 

Rader  Farms;  Ron  Roberts;  Shuksan  Frozen  Food;  Northwest  Food  Producers' 
Association;  Oregon  Caneberry  Commissk>n;  Red  Raspberry  Member  Group; 
Washington  Red  Raspberry  Commisskm. 

E.F.  Johnson;  Motorola. 


Burdette  Coward;  Gold 
atee  Fruit;  Monterey 
Fk>ral  Trade  Council; 

Burdette  Coward;  Gold 
atee  Fruit;  Monterey 
Ftoral  Trade  Council; 

Burdette  Coward;  GoM 
atee  Emit;  Monterey 
Ftoral  Trade  Council; 


Coast  Uanko  Nursery;  Hollandia  Wholesale  Ftorist:  Man- 
Flower  Farms;  Topstar  Nursery;  California  Floral  Coundl; 
Ftorida  Ftower  Assodatkxi. 

Coast  Uanko  Nursery;  Hollandia  Wholesale  Ftorist;  Man- 
Ftower  Famis;  Topstar  Nursery;  California  Ftoral  Council; 
Florida  Rower  Assodatton. 

Coast  Uanko  Nursery;  Hollandia  Wholesale  Florist;  Man- 
Flower  Farms;  Topstar  Nursery;  California  Ftoral  Council; 
Ftorida  Ftower  Association. 
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Commerce  case 
number 


Commission 
case  number 


Product/country 


Petitioners/supporters 


A-201-601, 
($24,291.74). 

A-401-603, 
($412.84). 

A-508-604, 
($376.92). 

A-588-802, 
($8,407.02). 

A-588-809. 
($70,396.66). 

A-583-806, 
($10,079.58). 

A-580-803, 
($12,773.12). 

A-570-811, 
($957.34). 

A-427-804, 
($59,480.21). 


C-427-805, 
($11,868.38). 


^1-TA-333  .. 

731-TA-354  .. 

731-TA-366  .. 
731-TA389  .... 
731-TA-426  .. 

731-TA-428  .. 

i 

I 

731-TA-427  .. 

731-TA-497  .. 
731-TA-553  .. 

701-TA-315  .. 


Fresh  cut  flowers/ 
Mexico. 

Stainless  steel  hol- 
low products/ 
Sweden. 

Industrial  phos- 
phoric acid/Israel. 

3.5'  microdisks/ 
Japan. 

Small  business  tele- 
phone systems/ 
Japan. 

Small  business  tele- 
phone systems/ 
Taiwan. 

Small  business  tele- 
phone systems/ 
Korea. 

Tungsten  ore  con- 
centrates/China. 

Hot-rolled  lead  & 
bismuth  cartxm 
steel  products/ 
France. 

Hot-rolled  lead  & 
bismuth  carbon 
steel  products/ 
France. 


Burdette  Coward;  Gold  Coast  Uanko  Nursery;  Hollandia  Wholesale  Florist;  Man- 
atee Fruit;  Monterey  Flower  Farms;  Topstar  Nursery;  California  Floral  Council; 
Floral  Trade  Council;  Florida  Flower  Association. 

AL  Tech  Specially  Steel;  Allegheny  Ludlum  Steel;  ARMCO;  Carpenter  Tech- 
nology; Crucible  Materials;  Damacus  Tubular  Products;  Specialty  Tubing  Group. 

Albright  &  Wilson;  FMC;  Hydrite  Chemical;  Monsanto;  Stauffer  Chemical. 

Verbatim. 

American  Telephone  &  Telegraph;  Comdial;  Eagle  Telephonk:. 

American  Telephone  &  Telegraph;  Comdial;  Eagle  Telephonk:. 

American  Telephone  &  Telegraph;  Comdial;  Eagle  Telephonic. 

Curtis  Tungsten;  U.S.  Tungsten. 

Bethlehem  Steel;  Inland  Steel  Industries;  USS/Kobe  Steel. 


Bethlehem  Steel;  Inland  Steel  Industries;  USS/Kobe  Steel. 


Dated:  January  11,  2002. 
Douglas  M .  Browning,  ' 

Acting  Assistant  Commissioner,  Office  of 

Regulations  and  Rulings. 

[FR  Doc.  02-1175  Filed  1-16-02;  8:45  am] 

BNJJNG  COOE  4«2IH»-P 


UNTTED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act  Meeting      . 

DATE/nME:  Thursday.  January  24,  2002. 
9:15  a.m. — 5  p.m. 

location:  1200  17th  Street,  NW.,  Suite 
200,  Washington,  DC  20036. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  Subsection  (c)  of 
Section  552(b)  of  Title  5.  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Pubhc  Law  98-525. 

AGENDA:  January  2002  Board  Meeting; 
Approval  of  Minutes  of  the  One 
Himdred  Second  Meeting  (November 
15,  2001)  of  the  Board  of  Ehrectors; 
Chairman's  Report;  President's  Report; 
Committee  Reports;  Program  Reports; 
Review  of  Individual  Grant 
Applications;  Other  (General  Issues. 

CONTACT:  Dr.  Sheryl  Brown.  Director, 
Office  of  Communications,  Telephone: 
(202)457-1700. 


Dated:  January  11,  2002. 
Harriet  Hentges, 

Executive  Vice  President,  United  States 
Institute  of  Peace. 

[FR  Doc.  02-1327  Filed  1-15-02;  11:48  am] 
BHJJNG  COOE  Ga20-AR-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Allowance  for  Private  Purchase  of  an 
Outer  Burial  Receptacle  in  Lieu  of  a 
Giovemment-Fumished  Graveiiner  for 
a  Grave  in  a  VA  National  Cemetery 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice. 

summary:  Public  Law  104-275  was 
enacted  on  October  9, 1996.  It  allowed 
the  Department  of  Veterans  Affairs  (VA) 
to  provide  a  monetary  allowance 
towards  the  private  piu-chase  of  an  outer 
burial  receptacle  for  use  in  a  VA 
national  cemetery.  Under  VA  regulation 
(38  CFR  1.629).  the  allowance  is  equal 
to  the  average  cost  of  Government- 
furnished  graveliners  minus  any 
administrative  costs  to  VA.  The  law 
continues  to  provide  a  veteran's 
survivors  with  the  option  of  selecting  a 
Government-furnished  graveiiner  for 
use  in  a  VA  national  cemetery  where 
such  use  is  authorized. 

The  purpose  of  this  Notice  is  to  notify 
interested  parties  of  the  average  cost  of 
Government-furnished  graveliners. 


administrative  costs  that  relate  to 
processing  a  claim,  and  the  amoimt  of 
the  allowance  payable  for  qualifying 
interments,  which  occxa  during 
calendar  year  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Barber,  Program  Analyst, 
Communications  and  Regulatory . 
Division  (402B1),  National  Cemetery 
Administration.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW, 
Washington,  DC  20420.  Telephone: 
(202)  273-5183  (this  is  not  a  toll-free 
niunber). 

SUPPLEMENTARY  INFORMATION:  Under  38 
U.S.C.  501(a)  and  Public  Law  104-275. 
'section  213,  VA  may  provide  a 
monetary  allowance  for  the  private 
purchase  of  an  outer  burial  receptacle 
for  use  in  a  VA  national  cemetery  where 
its  use  is  authorized.  The  allowance  for 
qualified  interments,  which  occur 
diuing  calendar  year  2002,  is  the 
average  cost  of  Government-furnished 
graveliners  in  fiscal  year  2001,  less  the 
administrative  costs  incurred  by  VA  in 
processing  and  pajdng  the  allowance  in 
lieu  of  the  Government-furnished 
graveiiner. 

The  average  cost  of  Government- 
furnished  graveliners  is  determined  by 
taking  VA's  total  cost  during  a  fiscal 
year  for  single-depth  graveliners  which 
were  procured  for  placement  at  the  time 
of  interment  and  dividing  it  by  the  total 
number  of  such  graveliners  procured  by 


Federal  Register / Vol.  67,  No.  12 /Thursday,  January  17.  2002 /Notices 


2515 


VA  during  that  fiscal  year.  The 
calculation  excludes  both  graveliners 
procured  and  pre-placed  in  gravesites  as 
part  of  cemetery  gravesite  development 
projects  and  all  double-depth 
graveliners.  Using  this  method  of 
computation,  the  average  cost  was 
determined  to  be  $153.79  for  fiscal  year 
2001. 


The  administrative  costs  incurred  by 
VA  consist  of  those  costs  that  relate  to 
processing  and  paying  an  allowance  in 
lieu  of  the  Government-furnished 
graveiiner.  These  costs  have  been 
determined  to  be  $9.50  for  calendar  year 
2002. 

The  net  allowance  payable  for 
qualifying  interments  occurring  diuing 


calendar  year  2002.  therefore,  is 
$144.29. 

Approved:  January  9.  2002. 
Anthony ).  Principi. 

Secretary  of  Veterans  Affairs. 

IFR  Doc.  02-1249  Filed  1-16-02;  8:45  am] 

BILUNG  COOE  S320-01-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260, 261, 264^  265, 266. 
268, 270,  and  271 

[Fm.-712S-9]  j 

RIN2060-AE50 

RMOurca  Conservation  and  Racovery 
Act  Burden  Reduction  initiative 

AGENCY:  Environmental  Protection 

Agency. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  proposes  to  reduce  the 
recordkeeping  and  reporting  burden  the 
Resource  Ck)nservation  and  Recovery 
Act  (RCRA)  imposes  on  the  states,  the 
public,  and  the  regulated  community. 
The  burden  reduction  ideas  proposed 
today  will  have  no  anticipated  impact 
on  the  protections  for  human  health  and 
the  environment  we  have  established. 
At  the  same  time,  our  proposals  will 
eliminate  non-essential  paperwork. 

In  a  Federal  Register  "Notice  of  Data 
Availability"  published  June  18. 1999, 
we  asked  for  comment  on  an  initial  set 
of  burden  reduction  ideas.  In  today's 
action,  we  are  proposing  for  rulemaking 
many  of  these  ideas. 
DATES:  Written  comments  must  be 
received  by  April  17,  2002. 
ADDRESSES:  If  you  wish  to  comment  on 
this  proposed  rule,  you  must  send  an 
original  and  two  copies  of  the  comments 
referencing  Docket  Number  F-1999- 
IBRA-FFFFF  to:  RCRA  Information 
Center  (RIC),  Office  of  Solid  Waste 
(5305G),  U.S.  Environmental  Protection 
Agency  Headquarters  (EPA  HQ).  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0002;  or,  (2)  if  using  special  delivery, 
such  as  overnight  express  service:  RIC, 
Crystal  Gateway  One.  1235  Jefferson 
Davis  Highway,  First  Floor,  Arlington, 
VA  22202.  You  may  also  submit 
comments  electronically  following  the 
directions  in  the  SUPPLEMENTARY 
INFORMATION  section  below. 

You  may  view  public  comments  and 
supporting  materials  in  the  RIC.  The  RIC 
is  open  hom  9  am  to  4  pm  Monday 
through  Friday,  excluding  Federal 
holidays.  To  review  docket  materials, 
we  recommend  that  you  make  an 
appointment  by  calling  703-603-9230. 
You  may  copy  up  to  100  pages  from  any 
regulatory  document  at  no  charge. 
Additional  copies  cost  $  0.15  per  page. 
For  information  on  accessing  an 
electronic  copy  of  the  data  base,  see  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  call  the  RCRA 


Hodine  at  1-800-424-9346  or  TDD  1- 
800-553-7672  (hewing  impaired). 
Callers  within  the  Washington 
Metropohtan  Area  must  dial  703-412- 
9810  or  TDD  703-412-3323  (hearing 
impaired).  The  RCRA  Hotline  is  open 
Monday-Friday.  9  am  to  6  pm.  Eastern 
Standard  Time.  For  more  information 
on  specific  aspects  of  this  proposed 
rule,  contact  Mr.  Robert  Burchard  at 
703-308-8450, 

burchard. robert@epa. gov,  write  him  at 
the  Office  of  Solid  Waste,  5302W,  U.S. 
EPA,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION: 

Submittal  of  Comments 

You  may  submit  comments 
electronically  by  sending  electronic 
mail  through  the  Internet  to:  rcra- 
docket@epamaiI.epa.gov.  You  should 
identify  comments  in  electronic  format 
with  the  docket  number  F-1999-IBRA- 
FFFFF.  You  must  submit  all  electronic 
comments  as  an  ASCII  (text)  file, 
avoiding  the  use  of  special  characters  or 
any  tjrpe  of  encryption.  The  official 
record  for  this  action  will  be  kept  in  the 
paper  form.  Accordingly,  we  will 
transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  at  the  RIC 
as  described  above.  We  may  seek 
clarffication  of  electronic  comments  that 
are  garbled  in  transmission  or  during 
conversion  to  paper  form. 

You  should  not  electronically  submit 
any  confidential  business  information 
(CBI).  You  must  submit  an  original  and 
two  copies  of  CBI  under  separate  cover 
to:  RCRA  CBI  Document  Control  Officer, 
Office  of  Solid  Waste  (5305W),  U.S. 
EPA,  Ariel  Rios  Building.  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460. 

If  you  do  not  submit  comments 
electronically,  we  are  asking  prospective 
commenters  to  voluntarily  submit  one 
additional  copy  of  their  comments  on 
labeled  personal  computer  diskettes  in 
ASCII  (text)  format  or  a  word  processing 
format  that  can  be  converted  to  ASCII 
(text).  It  is  essential  that  you  specify  on 
the  disk  label  the  word  processing 
software  and  version/edition  as  well  as 
the  commenter's  name.  This  will  allow 
us  to  convert  the  comments  into  one  of 
the  word  processing  formats  used  by  the 
Agency.  Please  use  mailing  envelopes 
designed  to  protect  the  diskettes.  We 
emphasize  that  submission  of  diskettes 
is  not  mandatory,  nor  will  it  result  in 
any  advantage  or  disadvantage  to  any 
commenter. 


Accessing  Electronic  Data 

Background  information  materials  for 
this  Notice  are  available  on  the  Internet. 
Follow  the  instructions  below  to  access 
these  materials  electronically: 

WWW:  http://www.epa.gov/epaoswer/ 
bazwaste/data/burdenreduction. 

FTP:  ftp.epa.gov. 

Login:  anonymous. 

Password:  Your  Internet  address.Files 
are  located  in  /pub/epaoswer. 
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Regulatory  Language 

I.  Background  and  Purpose  of  Today's 
Proposed  Rulemaking 

A.  Why  Are  We  Reducing  Burden? 

To  meet  the  federal  government-wide 
goal  established  by  the  Paperwork 
Reduction  Act  (PRA).  we  plan  to  reduce 
the  burden  imposed  by  oiu-  reporting 
and  recordkeeping  requirements. 
Biuden  is  the  time  that  a  state 
employee,  member  of  the  regulated 
community,  or  private  citizen  spends 
generating  and  reporting  information  to 
us  and  keeping  records.  The  PRA 
establishes  a  federal  government-wide 
goal  of  reducing  burden  40  percent  from 
the  total  biuden  imposed  annually  on 
September  30. 1995. 

B.  How  Is  Burden  Estimated? 

We  estimate  burden  by  first  listing  the 
activities  imdertaken  to  collect  and 
organize  information  in  response  to  our 
regulations,  report  the  information,  or 
keep  it  as  records.  For  each  activity,  we 
then  estimate  the  time  in  hours  it  takes 
an  average  respondent  to  complete  the 
information  request,  taking  into  account 
differences  such  as  facility  size  and 
amount  of  information  required.  Next, 
we  verify  these  estimates  through 
consultations  with  affected  parties. 
These  hour  estimates  are  then 
multiplied  by  the  number  of  people  or 
entities  expected  to  complete  the 
information  collection.  The  results  of 
these  analyses  are  the  basis  for  our 
Information  Collection  Requests,  which 
are  published  in  the  Federal  Register. 

C.  What  Is  the  Baseline  for  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
Paperwork  Requirements? 

On  September  30. 1995,  the  baseline 
for  the  PRA.  the  burden  imposed  by 
RCRA  regulation  was  12.600.000  hoiu-s 
per  year.  Forty  per  cent  reduction  from 
the  baseline  is  7.560,000  hoius  per  year. 
This  proposed  rule  will  eliminate 
929,000  hours.  Coupled  with  reductions 
that  have  occurred,  and  reductions  that 
are  planned,  we  expect  to  reduce  our 
burden  by  47%  from  1995. 

D.  What  Is  the  Resource  Conservation 
and  Recovery  Act  (RCRA)  Burden 
Reduction  Initiative  and  What  Have  We 
Done  to  Date? 

There  have  already  been  substantial 
burden  reduction  efforts  in 
implementing  the  Resource 
Conservation  and  Recovery  Act  (RCRA), 
such  as  for  the  Land  Disposal 
Restrictions  and  Used  Oil  programs.  We 
have  already  achieved  reductions  of 
close  to  five  million  burden  hours. 

And  there  are  other  ongoing, 
proactive  biuden  reduction  efforts  such 


as  revisions  to  the  Hazardous  Waste 
Manifest  system,  including  allowing 
manifests  to  be  sent  electronically, 
development  of  a  standardized  permit 
for  selected  RCRA  facilities,  and  a  major 
information  system  overhaul  through 
the  Waste  Information  Needs  (WIN) 
Initiative. 

The  WIN  Initiative  is  a  multi-year 
project  which  is  reinventing  RCRA 
information  management.  It  operates  as 
a  partnership  among  EPA  Headquarters, 
EPA  Regions,  and  the  states.  Both 
information  management  experts  and 
impiementers  of  hazardous  waste 
programs  participate  in  the  Initiative. 

Tne  WIN  Initiative  began  by 
identifying  the  information  needed  to 
carry  out  the  activities  of  the  RCRA 
program,  assessing  the  reliability  and 
accessibility  of  current  information 
systems  that  support  these  activities, 
projecting  future  information  needs,  and 
analyzing  what  the  needed  information 
technologies  will  be.  It  is  now 
implementing  information  change, 
starting  with  the  Biennial  Report. 
Notification,  and  part  A  permit 
application  requirements. 

'The  standardized  permit,  which  was 
proposed  on  October  12,  2001  (66  FK" 
52191),  would  be  available  to  facilities 
that  generate  hazardous  waste  and  then 
manage  the  waste  in  on-site  units  such 
as  tanks,  containers,  and  containment 
buildings.  The  standardized  permit 
would  streamline  the  entire  permitting 
process. 

Revisions  to  the  Hazardous  Waste 
Manifest  include  standardizing  the 
content  and  appearance  of  manifest 
forms  and  allowing  waste  handlers  to 
complete,  send,  and  store  manifest 
information  electronically. 

Additionally,  we  have  combined  our 
two  main  databases  of  hazardous  waste 
information  (the  Biennial  Report  and 
the  Resource  Conservation  and 
Recovery  Information  System — RCRIS) 
into  a  new  database,  named 
"RCRAlnfo",  which  will  provide  easier 
and  faster  access  to  the  information  we 
collect. 

These  are  part  of  the  Agency's  efforts 
to  comprehensively  reform  and  improve 
RCRA  information  management.  This 
process  has  asked  the  questions:  Who 
uses  hazardous  waste  information,  why 
do  they  need  it,  is  the  information 
useful  as  it  is  currently  collected,  and 
how  can  the  quality  and  timeliness  of 
the  information  be  improved? 

Over  the  past  three  years,  the  RCRA 
Burden  Reduction  Initiative  has 
reviewed  and  analyzed  all  RCRA 
reporting  and  recordkeeping 
requirements.  We  have  developed  ideas 
for  eliminating  or  streamlining  many  of 
them.  We  obtained  input  from  program 


offices  at  EPA  Headquarters,  the  EPA 
Regions,  and  state  experts  on  the 
validity  of  the  ideas,  and  whether  the 
ideas  would  detract  from  our  mission  to 
protect  human  health  and  the 
environment.  This  input  was  obtained 
through  almost  tvventy  intensive 
information  gathering  sessions  and 
workgroup  meetings.  We  also  had  the 
assistance  of  EPA's  Office  of  Inspector 
General,  which  made  field  visits  to  see 
whether  certain  records  required  by 
regulation  are  kept  and  used  by 
regulatory  authorities.  The  ideas  for  the 
Land  Disposal  Restrictions  changes  we 
are  proposing  today  came  from  a  series 
of  information  gathering  roundtables  on 
the  Land  Disposal  Restrictions  program 
sponsored  by  the  Agency  that  brought 
together  EPA,  state  implementors,  the 
regulated  community,  and 
environmental  groups. 

Our  ideas  were  first  announced  for 
comment  in  a  June  18, 1999  Federal 
Register  "Notice  of  Data  Availability" 
(64  FR  32859).  In  the  "Notice"  and 
background  documents  (which  are 
available  on  the  Internet),  we  included 
every  burden  reduction  idea  we 
considered.  We  received  36  comments, 
all  of  which  were  taken  into 
consideration  when  developing  today's 
proposal.  Based  on  comments  we ' 
received  on  the  "Notice",  we  dropped  a 
number  of  burden  reduction  ideas.  Ideas 
were  dropped  when  a  commenter 
demonstrated  a  practical  use  for  the 
information,  or  where  they  presented  a 
specific  example  of  how  an  idea  would 
negatively  impact  human  health  and  the 
environment.  Based  on  these  comments, 
we  also  added  some  additional  ideas 
which  appear  in  today's  proposal. 

We  discussed  our  burden  reduction 
plans  in  public  forums,  including  a 
national  public  meeting  in  April  2000, 
sponsored  by  the  Office  of  Management 
and  Budget  on  reinventing  government, 
a  national  meeting  of  states  sponsored 
by  the  Association  of  Territorial  and 
Solid  Waste  Management  Officials, 
several  industry-outreach  roundtables, 
and  a  meeting  with  a  coalition  of 
environmental  groups.  At  these  fonuns, 
we  invited  discussion  of  the  same 
questions  we  had  posed  in  the  "Notice 
of  Data  Availability".  We  received  no 
specific  information  from  meeting 
participants  indicating  that  human 
health  and  the  environment  would  be 
impaired  if  our  burden  reduction  ideas 
were  implemented. 

E.  How  Can  I  Influence  EPA 's  Thinking 
on  This  Rule? 

We  invite  comment  on  all  aspects  of 
this  proposal.  We  specifically  want 
comment  on:  How  will  this  proposal 
affect  users  of  environmental 
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information,  particularly  the  public? 
Are  any  of  the  regulations  we  are 
proposing  to  eliminate  crucial  to 
protecting  human  health  and  the 
environment?  What  kinds  of 
information  do  people  need  to  protect 
public  health  and  the  environment,  and 
how  can  they  get  it  most  efficiently? 
Most  importantly,  what  information  is 
actually  used?  Although  a  very  broad 
range  of  information  might  be 
theoretically  useful  to  regulators  and  the 
public,  it  is  our  understanding  that 
much  of  the  information  we  have 
required  to  be  collected  and  reported  is 
not  accessed  or  used  on  a  regular  basis 
for  protecting  hiunan  health  and  the 
environment.  At  this  point,  twenty  years 
into  the  RCRA  program,  we  would  like 
OMi  information  requirements  to  reflect 
demonstrated  needs. 

We  plan  to  implement  the  ideas  in 
today's  proposal  in  a  final  rulemaking, 
and  your  comments  will  play  an 
important  part  in  our  decision-making 
process. 

If  you  have  any  comments  on  this 
proposal,  you  must  submit  them  even  if 
you  already  submitted  comments  on  the 
"Notice  of  Data  Availability."  Today's 
proposed  rule  responds  to  the 
comments  we  received  on  the  NODA, 
and  we  will  assume  that  any  concerns 
identified  in  the  comments  on  the 
NODA  have  been  addressed  imless  we 
hear  otherwise. 

In  developing  this  proposal,  we  tried 
to  address  the  concerns  of  our 
stakeholders.  Your  comments  will  help 
us  improve  this  rule.  We  invite  you  to 
provide  different  views  on  options  we 
propose,  new  approaches  we  haven't 
considered,  new  data,  how  this  rule  may 
effect  you,  or  other  relevant  information. 
Your  comments  will  be  most  effective  if 
you  follow  the  suggestions  below: 

•  Explain  your  views  clearly,  and 
why  you  feel  that  way. 

•  Provide  technical  and  cost  data*  to 
support  your  views. 

•  If  you  estimate  potential  costs, 
explain  how  you  arrived  at  the  estimate. 

•  Tell  us  which  parts  you  support,  as 
well  as  those  that  you  disagree  with. 

•  Provide  specific  examples  to 
illustrate  yoiu  concerns. 

•  Ofiier  specific  alternatives. 

•  Refer  your  comments  to  specific 
sections  of  the  proposal,  such  as  the 
units  or  page  numbers  of  the  preamble, 
or  the  regulatory  sections. 

•  Submit  your  comments  by  the 
deadline  in  this  Notice. 

•  Include  your  name,  date,  and 
docket  number  with  your  comments. 


U.  Our  Main  Burden  Reduction ' 
Proposals 

A.  We  Propose  To  Reduce  the  Reporting 
Requirements  for  Generators  and 
Treatment,  Storage  and  Disposal 
Facilities  (TSDFs) 

We  require  the  submittal  of  334 
different  types  of  notifications,  reports, 
certifications,  demonstrations,  and 
plans  from  generators  and  TSDFs  to 
show  compliance  with  the  RCRA 
regulations.  We  also  ask  for  this 
information  as  part  of  applications  for 
extensions,  permits,  variances,  and 
exemptions.  A  study  done  by  the 
Chemical  Manufacturers  Association 
showed  that  as  with  the  other  major 
environmental  statutes  implemented  by 
EPA — such  as  The  Clean  Air  Act  and 
The  Clean  Water  Act— RCRA  imposes  a 
large  number  of  reporting  requirements. 

When  we  craftea  our  regulations,  we 
decided  to  collect  as  much  information 
as  possible  about  facility  operations. 
Without  prior  experience  as  a  guide,  om 
philosophy  was  that  it  was  better  to 
collect  information  in  all  cases,  knowing 
that  we  could  eliminate  information 
requirements  later  if  they  timied  out  to 
nofbe  useful. 

Given  that  we  now  have  20  years  of 
operating  history  in  RCRA.  we  have 
decided  to  use  this  proposed 
rulemaking  to  step  back  and  reevaluate 
based  on  actual  experience  whether  this 
level  of  information  collection  is 
necessary.  And  if  not,  whether  we  can 
reduce  paperwork  while  ensuring  that 
public  health  and  environmental 
protection  continues.  Doing  so  will  ease 
some  of  the  unnecessary  biueaucratic 
controls  we  have  established. 

Based  on  comments  we  received  on 
the  "Notice  of  Data  Availability,"  our 
own  analysis  (which  consisted  of 
interviews  with  Agency  experts, 
consulting  with  stakeholders,  and 
professional  judgement  in  weighing  the 
qualitative  costs  and  benefits  of  the 
ideas],  and  an  analysis  conducted  by 
EPA's  Office  of  Inspector  General 
(discussed  above),  we  identified 
approximately  one  third  of  the  334 
reporting  requirements  for  elimination 
or  modification. 

We  developed  two  criteria  for 
determining  which  reports  to  keep,  cut, 
or  modify,  to  the  extent  there  was  no 
indication  from  our  outreach  activities 
and  analysis  that  protection  of  htunan 
health  and  the  environment  would  be 
affected  in  any  way:  (1)  Reporting 
should  occiu-  for  information  about  the 
opening  and  closing  of  a  facility,  along 
with  informational  updates  such  as 
financial  assurance  updates  and  the 
Biennial  Report  submission,  and,  (2) 
reporting  on  the  majority  of  the  day-to- 


day functions  of  a  facility  is 
unnecessary.  Although  oversight  of 
hazardous  waste  facilities  on  a  day-to- 
day basis  is  important,  many  of  the 
various  notices  now  required  are  not 
used  in  assessing  the  protectiveness  of 
facility  operations,  and  some  are  simply 
redimdant.  One  of  the  measures  we 
used  to  determine  this  was  whether  the 
information  was  put  into  a  database  by 
regulatory  authorities. 

The  bulk  of  the  reports  we  propose 
cutting  or  modifying  are  reports 
notifying  the  regulatory  agency  that 
some  other  regulatory  requirement  (such 
as  complying  with  a  technical  standard 
for  the  operation  of  a  treatment  unit) 
was  performed.  Other  reports  we 
propose  to  cut  are  instances  when  a 
facility  has  to  notify  the  regulatory 
authorities  twice  about  something  that 
happened  at  the  facility.  Requiring  a 
double  notification  is  overly 
burdensome  and  does  not  appreciably 
improve  protection  of  hiunan  health  and 
the  environment. 

Our  proposal  maintains  facility 
accountability  and  responsibility.  It  still 
has  a  facility  undertaking  the  basic 
environmentally  protective  activities 
that  are  in  the  regulations — it  just  won't 
have  to  submit  a  report  to  the  regulatory 
authority  that  each  activity  was 
completed.  And,  it  will  still  have  to 
record  what  happens  at  the  facility  in 
the  operating  record. 

Through  this  proposal,  we  hope  to 
focus  attention  on  those  critical  reports 
regulators  really  need  to  have  to  ensure 
protection  of  human  health  and  the 
enviroiunent. 

We  are  not  ciutailing  the  right  of 
regulatory  agencies  to  request  and 
receive  any  information.  We  are  simply 
saying  that  facilities  no  longer  have  to 
send  in  many  of  the  reports  they 
currently  have  to  submit  on  a  regular 
basis. 

We  are  not  cutting  back  the 
government's  or  the  public's  ability  to 
know  what  is  happening  at  a  facility, 
and  whether  environmentally  protective 
activities  are  still  occurring,  because  a 
basic  set  of  compliance  information  will 
still  be  at  the  facility  (in  the  facility's 
operating  record).  This  information  can 
be  examined  by  regulatory  authorities 
and  then  shared  with  the  public.  And, 
another  set  of  information  about  a 
facility  (how  much  waste  they  generate 
and  what  is  done  with  it)  will  still  be 
readily  accessible  to  the  public  via 
Agency  Web  sites  and  Web  sites  run  by 
non-Agency  organizations  such  as  the 
Right-to-Know  Network 
[wwwjtknet.orgi. 

Many  of  the  notices  and  reports  we 
propose  eliminatiiig  are  obscure  and 
only  rarely  needed  to  be  sent  to 


FedM-al  Register /Vol.  67,  No.  12 /Thursday,  January  17,  2002 /Proposed  Rules 


2521 


regulatory  authorities.  They  are  the  kind 
of  notices  and  reports  that,  based  on  ova 
outreach  and  information  gathering,  are 
little,  if  at  all,  used  by  the  public. 

Please  review  the  regulatory  language 
that  is  part  of  today's  rulemaking  for  the 
specific  changes.we  are  proposing  to 
existing  regulatory  requirements.  If 
commenters  believe  that  any  of  the 
notices  or  reports  we  are  proposing  to 
eliminate  are  necessary,  they  shoidd 
provide  specific  examples  of  how  the 


information  has  been  used  to  address  a 
human  health  or  environmental 
problem.  And,  if  commenters  have  a 
different  way  to  identify  which  reports 
to  eliminate  or  modify,  they  should  let 
us  know. 

The  following  chart  contains  all  of  the 
reporting  and  recordkeeping 
requirements  we  propose  to  eliminate  or 
modify.  The  first  coliunn  shows  the 
requirement  and  what  we  propose  to  do 
with  it.  The  second  column  provides  the 


regulatory  citation  that  implements  the 
requirement.  The  Code  of  Federal 
Regulations  (CFR)  is  a  publication 
containing  all  federal  regulations.  EPA's 
regulations  are  in  40  CF^. 

We  are  interested  in  whether  or  not 
any  of  these  items  have  an  existing, 
specific,  and  demonstrable  use  to  the 
public  or  regulators.  In  your  comments, 
please  provide  specific  examples  of  how 
this  information  is  used,  and  whether  it 
is  stored  in  an  accessible  database. 


RCRA  Reporting  and  Recordkeeping  Requirements  Proposed  for  Elimination  or  Modification 


Requirement 


40  CFR  (Code  of  Federal 
Regulations)  citation 


Submit  report  on  industry-wide  prevalence  of  ttie  material  production  process:  Eliminate— Regulatory  authorities 
can  decide  whether  to  give  a  variance  from  classcfication  as  a  solid  waste  without  this  infomiation. 

Exclusion— Submit  6ne-time  notification  for  recycled  wood-preserving  wastewaters  and  spent  wood-preserving 
solutions:  Eliminate— an  unnecessary  requirement.  According  to  an  EPA  expert,  this  requirement  now  has 
limited  use  for  regulators.  Also,  this  proposed  change  does  not  affect  the  other,  existing,  protective  regulatory 
requirements. 

Submit  report  estimating  the  number  of  studies  and  amount  of  waste  to  be  used  in  treatability  studies:  Elimi- 
nate—an unnecessary  requirement,  since  this  infomiation  is  provided  to  the  regulatory  agency  at  a  later 
date,  meaning  that  the  infonnation  has  to  be  supplied  by  the  facility  twice  (an  unnecessary  duplication).  Plus, 
according  to  EPA  staff  experts,  these  estimates  are  not  usually  accurate. 

Exclusion— Generator  submit  a  one-time  comparaWe/syngas  fuel  notice  to  the  permitting  agency:  Eliminate— an 
unnecessary  requirement  given  the  subsequent  public  notice  regulatory  requirements  (where  this  infonnation 
is  also  submitted).  Plus,  we  are  not  eliminating  the  overall  regulatory  requirements  for  burning,  blending,  gen- 
eration, sampling,  etc. 

Personnel  training  requirements— training  program:  Eliminate  the  RCRA  requirements,  and  have  facilities  follow 
Occupational  Safety  and  Health  Administration  standards,  which  are  more  comprehensive.  This  is  an  area  of 
overlap  that  has  been  identified^in  a  comprehensive  study  of  federal  personnel  training  requirements  by  the 
General  Accounting  Office. 

Personnel  training  requirements— record  job  title:  Eliminate— t)ased  on  comments  from  a  state  expert,  we  are 
recommending  that  these  requirements  be  deleted.  The  rationale  is  that  the  job  title  doesn't  necessarily  cor- 
respond to  the  work  the  employee  does,  and  has  little  bearing  on  whether  the  employee  is  capable  of  doing 
the  job  safely. 

Personnel  training  requirements— record  job  description:  Eliminate— based  on  comnrients  from  a  state  expert, 
we  are  recommending  that  these  requirements  be  deleted.  The  rationale  is  that  this  requirement  has  little 
bearing  on  whether  the  employee  is  capable  of  doing  the  job  safely. 

Personnel  training  requirenr>ents— record  type  and  amount  of  training  that  will  be  provided:  Eliminate— based  on 
comments  from  a  state  expert,  we  are  recommending  that  these  requirements  be  deleted.  The  rationale  ts 
that  this  requirement  isn't  necessarily  a  good  indicator  of  whether  an  employee  is  capable  of  doing  the  job 
safely. 

Contingency  Plan— Coordination  with  other  plans:  Modify— Plan  should  be  based  on  the  One  Plan  guidance, 
which  will  eliminate  the  need  to  prepare  multiple  contingency  plans  for  Agency  requirements. 

Emergency  Procedures— Notify  Regional  Administrator  that  facility  is  in  compliance  with  264.56(h)  before  re- 
suming operations:  Eliminate— an  unnecessary  requirement.  This  is  a  notification  to  the  regulatory  Agency 
that  the  emergency  coordinator  has  ensured  that  no  incompatible  waste  is  being  treated  at  the  site  and  that 
the  emergency  equipment  is  ready  to  use  again.  This  emergency  coordinator  does  not  need  to  have  this  no- 
tification to  ensure  that  these  tasks  are  done.  The  environmentally  protective  activities  are  still  in  place,  and 
are  documented  in  the  facility  operating  record,  as  well  as  documented  by  the  emergency  coordinator. 

Operating  record:  Maintain  operating  record  for  facility  Modify  amount  of  time  most  of  the  infomiation  in  oper- 
ating records  have  to  be  kept— three  years  instead  of  for  the  life  of  the  facility.  We  are  proposing  this  to 
standardize  our  record  retention  requirements. 

Standards  for  Solid  Waste  Management  Units  Remove  obsolete  language  

Detection  Monitoring  (Pennitted  Facilities)— Conduct  and  maintain  ground-water  monitoring:  Modify— We  plan 
to  introduce  flexibility  by  allowing  sampling  for  a  smaller  subset  of  constituents  from  the  Appendix  IX  list  of 
constituents.  This  idea  originated  from  state  staff  with  field  experience. 
Detection  Monitoring  (Pennitted  Facilities)— Prepare  and  submit  the  notification  of  contamination:  We  are  taking 
comment  on  eliminating  this  requirement  (but  we  are  not  proposing  this  in  todays  mie)— this  has  been  identi- 
fied through  our  review  of  the  regulations  as  a  duplrcative  requirement.  The  owner/operator  must  still  sample 
groundwater  wells  for  hazardous  constituents  (this  is  required  by  regulation)  and  also  submit  a  pemiit  modi- 
fication to  the  Regional  Administrator  that  establishes  a  compliance  monitoring  program  for  the  constituents. 
This  should  be  suffkaent  to  protect  human  health  and  tt>e  environment. 
Detection  Monitoring  (Permitted  Facilities)— Prepare  and  submit  an  engineering  feasibility  plan  for  conective  ac- 
tion if  required:  Modify-<>ur  review  of  the  regulattons  klentified  this  requirement  as  one  that  couW  be 
switched  from  having  to  send  it  to  the  regulatory  authority  to  just  keeping  it  as  part  of  the  facility  operating 
record.  Our  rationale  is  that  this  information  will  be  available  at  the  facility  for  inspectors  to  see,  and  that  the 
facility  operator  still  has  to  undertake  the  environmentally  protective  actions  described  in  the  regulation. 
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261.4(a)(9)(iii)(E). 

261.4(f)(9). 

261 .38(0(1  )(i)(A). 
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264.16(d)(3). 
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RCRA  REPORTING  AND  RECORDKEEPING  REQUIREMENTS  PROPOSED  FOR  ELIMINATION  OR  MODIFICATION— Continued 


Requirement 


40  CFR  (Code  of  Federal 
Regulations)  citation 


Detection  Monitoring  (Permitted  Facilities>—  Prepare  and  submit  notification  of  intent  to  make  a  demonstration: 
Modify— fnake  part  of  operating  record  instead  of  sending  it  to  ttie  regulatory  autfiority.  This  infonnation  will 
be  available  at  tfie  facility  for  Inspectors  to  see.  Additionally,  tf)is  kind  of  infonnation  is  also  provkJed  to  the 
regulatory  authorities  in  the  permit  rnodifkation  submitted  under  264.98(g)(6)(iii). 

Corr^tence  Monitoring  (Perniitled  Facilities)— Prepare  and  submit  notifkation  of  new  constituent  concentra- 
tkjos:  Modify— number  of  wells,  samples,  and  constituents  will  be  detemiined  on  a  case-by-case  basis,  in- 
stead of  for  all  wells.  This  kJea  came  from  state  experts,  and  is  based  on  their  fiekl  experience  that  sampling 
all  wells  can  be  unnecessary. 

Compliance  Monitoring  (Pennitted  Facilities)— Prepare  and  submit  nofifrcation  of  exceeded  concentration  limits: 
Eliminate— this  has  been  identified  through  our  review  of  the  regulatrons  as  a  duplicative  requirement,  since 
this  infonnation  is  later  included  as  part  of  a  permit  modifk»tion  that  must  be  submitted  under  264.99(h)(2). 

Compliance  Monitoring  (Pemiitted  Facilities)— Prepare  and  submit  notifteation  of  intent  to  make  a  demonstra- 
tksn:  Eliminate— this  has  been  identified  through  our  review  of  the  regulations  as  a  duplkative  requirement, 
since  the  Regkxwl  Administrator  will  get  the  same  information  through  the  264.99(i)(3)  pemiit  modiftoatkMi. 

Ck}sure  (Permitted  Facilities)— Submit  semi-annual  con-ective  action  report:  Modify— report  only  needs  to  be 
submitted  annually,  instead  of  semi-annually.  According  to  staff  experts  at  the  Agency,  annual  reports  will  be 
suffcient  to  ensure  protectkm  of  human  health  and  the  environment. 

Certificatkxi  of  Closure:  We  are  taking  comment  on  (but  we  are  not  proposing  in  today's  mie)  whether  a  Cer- 
tified Hazardous  Materials  Manager  is  capable  of  perfomriing  this  certifwatron. 

Certifwatton  of  Completkw  of  Post-Ck)sure  Care:  Modify— certifkation  can  be  by  a  Certified  Hazardous  Mate- 
rials Manager,  who  will  have  suffkaent  educatkin  and  skill  to  make  this  certificatton. 

Containers— inspectkm  frequency:  Altow  self-inspection  frequencies  to  be  changed,  on  a  case-by-case  basis. 
Based  on  comments  from  states  and  the  regulated  community,  we  want  to  provide  flexibility  in  inspections  for 
well-performing  facilities. 

Assessment  of  existing  tank  system's  integrity:  Modify— assessment  can  be  made  by  a  Certified  Hazardous 
IMaterials  Manager,  who  will  have  sufficient  education  and  skill  to  do  this  certificatton. 

Assessment  of  new  tank  system  and  components:  Modify— can  be  made  by  a  Certified  Hazardous  Materials 
Manager,  who  will  have  sufficient  educatton  and  skill  to  do  this  certification.  And,  this  stssessment  may  be  re- 
tained on-site. 

Containment  and  detection  of  releases:  Remove  obsolete  language 

Leak  Detectnn  System  for  Tanks:  Eliminate  need  for  demonstrattons  to  the  regulatoiy  authorities,  and  make 
this  requirement  setf-imptementtrig.  The  owner  or  operator  is  in  the  best  position  to  make  the  determination 
as  to  wtiat  is  ttie  eariiest  practk:al  time,  based  on  the  site  characteristics. 

Variance  from  Leak  Detection  Systems  for  Tanks:  Eliminate  need  to  obtain  variance,  and  make  this  provision 
setf-implementing.  The  owner  or  operator  can  implement  altemate  design  and  operating  practices  as  long  as 
they  foltow  ttie  requirements  of  this  section. 

Tank  Systems  (Pennitted)— 4nspectk)n  frequency:  Change  frequency  to  weekly.  Based  on  comments  and  the 
existence  of  sut)stantial  safety  features  required  by  regulatk>n,  this  change  will  have  little  negative  impact  on 
human  health  and  the  environment.  Also,  Inspections  may  be  less  frequent  than  weekly,  as  determined  on  a 
case-by-case  basis  by  regulatory  auttiorities. 

Tank  Systems  (Pennitted)— Notify  EPA  of  release  and  submit  report:  Eliminate— the  existing  regulatory  require- 
ments for  cleanup  and  certification  of  the  cleanup  are  adequately  protective;  this  extra  notification  to  ttie  reg- 
ulatory auttiorities  is  unnecessary.  This  informatk>n  will  tie  retained  in  ttie  facility  records. 

Tank  Systems  (Permitted)— Submit  certification  of  completion  of  major  repairs:  Eliminate  requirement  to  submit 
certification— we  do  not  ask  for  certifications  to  be  submitted  for  other  kinds  of  repairs;  there  is  no  special 
reason  for  this  certification  to  be  submitted.  Also,  the  certrfkatkm  may  be  made  by  a  Certified  Hazardous  Ma- 
terials Manager. 

Surface  Impoundments  (Permitted)— Notify  EPA  in  writing  if  flow  rate  exceeds  action  leakage  rate  (ALR)  for 
any  sumps  within  7  days:  Biminate— an  unnecessary  requirement  as  tong  as  action  is  taken  to  stop  leaks; 
action  ttiat  is  already  required  tjy  regulatkin.  We  do  not  think  regulatory  authorities  need  to  be  notified  in 
these  cases. 

Surface  Impoundments  (Pennitted)— Submit  a  written  assessment  to  the  Regkinal  Administrator  within  14  days 
of  determination  of  leakage:  Eliminate— en  unnecessary  requirement  as  long  as  action  is  taken  to  stop  leaks, 
actkxi  Itiat  is  already  required  by  regulation.  We  do  not  think  regulatory  authorities  need  to  be  notified  in 
ttiese  cases. 

Surface  Impoundments  (Permitted)— Submit  information  to  EPA  each  month  the  Action  Leakage  Rate  is  ex- 
ceeded: EKminate— an  unnecessary  requirement  as  tong  as  action  is  taken  to  stop  leaks,  action  ttiat  is  al- 
ready required  by  regulation.  We  do  not  think  regulatory  authorities  need  to  be  notified  in  ttiese  cases. 

Waste  Piles  (Permitted)— Installation  of  liners  and  leachate  collection  systems  after  January  29,  1992:  Elimi- 
nate—obsolete language. 

Waste  Piles  (Permitted)— Notify  EPA  in  writing  of  the  exceedance  amount  of  ttie  leakage:  Eliminate— an  unnec- 
essary requirement  as  k)ng  as  action  is  taken  to  stop  leaks,  actkm  ttiat  is  already  required  by  regulation.  We 
do  not  think  regulatory  authorities  need  to  be  notified  in  ttiese  cases. 

Waste  Piles  (Permitted)— Submit  a  written  assessment  to  the  RegkmalAdministrator  wittiin  14  days  of  deter- 
mination of  leakage:  Eiminate— an  unnecessary  requirement  as  kxig  eis  action  is  taken  to  stop  leaks,  action 
ttwrt  is  already  required  by  regulation.  We  do  not  think  regulatory  authorities  need  to  be  notified  in  ttiese 


Waste  Piles  (Penmitted)— Compile  and  submit  infonnation  to  EPA  each  montti  that  ttie  Action  Leakage  Rate 
(ALR)  is  exceeded:  Eliminate— an  unnecessary  requirement  as  kxig  as  action  is  taken  to  stop  leaks,  action 
that  is  abeady  required  by  regulation.  We  do  not  think  regulatory  authorities  need  to  be  notified  in  these 
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RCRA  REPORTING  AND  RECORDKEEPING  REQUIREMENTS  PROPOSED  FOR  ELIMINATION  OR  MODIFICATION— Continued 


Requirement 


40  CFR  (Code  of  Federal 
Regulations)  citation 


Land  Treatment  (Pennitted) — Prepare  and  submit  a  notice  of  statistically  significant  Increases  in  hazardous 
constituents  t)elow  treatment  zone:  Eliminate — a  duplicative  requirement  since  this  Information  will  be  in  the 
permit  modification  that  has  to  be  submitted  If  this  event  happens.  The  regulatory  authorities  do  not  need  to 
be  notified  twice. 

Land  Treatment  (Permitted) — Prepare  and  submit  notice  of  Intent  to  make  a  demonstration  that  ottier  sources 
or  error  led  to  Increases  below  treatment  zone:  Eliminate — an  unnecessary  requirement  since  this  Information 
will  be  in  the  pemiit  modification  that  has  to  be  submitted  If  ttiis  event  happens.  The  regulatory  authorities  do 
not  need  to  be  notified  twice. 

Land  Treatment  (Permitted)— Certification  of  closure:  We  are  taking  comment  on  (but  not  proposing  in  today's 
rule)  whether  a  Certified  Hazardous  Materials  Manager  Is  capable  of  doing  this  certification. 

Land  Fills  (Permitted)— Notify  EPA  If  action  leakage  rate  Is  exceeded  within  7  days  of  detennination:  Elimi- 
nate— an  unnecessary  requirement  as  long  as  the  procedures  in  the  response  action  plan  (a  response  action 
plan  is  regulatorily  required)  are  followed. 

Land  Fills  (Pennitted)— Submit  a  written  assessment  to  ttie  Regional  Administrator  wittiin  14  days  of  determina- 
tion of  leakage:  Eliminate— an  unnecessary  requirement  as  long  as  the  procedures  in  the  response  actlpn 
plan  are  followed.  Response  action  plans  are  required  by  regulation. 

Land  Fills  (Permitted)— Submit  infonnation  to  EPA  each  month  the  Action  Leakage  Rate  (ALR)  Is  exceeded: 
Eliminate — an  unnecessary  requirement  as  long  as  the  procedures  in  the  response  action  plan  are  followed. 
Response  action  plans  are  required  by  regulation. 

Special  Requirements  for  Bulk  and  Containerized  Liquids:  Remove  obsolete  language  

Incinerators  (Pennitted)- Submit  notification  of  intent  to  bum  hazardous  wastes  F020,  F021,  F022,  F023,  F026, 
F027:  Eliminate — an  unnecessary  requirement  since  the  facility  Is  already  permitted  to  bum  this  waste,  and 
since  there  are  already  regulatory  standards  governing  how  the  waste  is  burned. 

Drip  Pads  (Permitted)- Submit  written  plan,  as-built  drawings,  and  certification  for  upgrading,  repairing  and 
modifying  the  drip  pad:  Modify — in  addition  to  an  independent,  registered  professional  engineer,  these  activi- 
ties may  also  be  done  by  a  Certified  Hazardous  Materials  Manager. 

Drip  Pads  (Permitted) — Evaluate  drip  pads:  Modify— in  addition  to  an  Independent,  registered  professional  engi- 
neer, this  evaluation  may  also  be  done  by  a  Certified  Hazardous  Materials  Manager. 

Drip  Pads  (Permitted)— Notify  EPA  of  release  and  provide  written  notice  of  procedures  and  schedule  for  clean- 
up: Eliminate — an  unnecessary  requirement  as  long  as  response  actions  described  In  (m)(1)(l)-(lii)  of  this 
part  are  taken.  Infonnation  relevant  to  the  happenings  at  the  drip  pad  will  be  retained  In  ttie  facility  record. 

Drip  Pads  (Permitted)- EPA  makes  determination  about  removal  of  pad:  Eliminate — an  unnecessary  require- 
ment as  long  as  response  actions  described  in  (m)(1)(i)-{lli)  of  this  part  are  undertaken.  Information  relevant 
to  the  drip  pad  activities  will  be  retained  In  the  facilify  record. 

Drip  Pads  (Pennitted)— Notify  EPA  and  certify  completion  of  repairs:  Eliminate— an  unnecessary  requirement 
as  long  as  cleanup  and  repairs  descritjed  In  the  regulations  of  this  part  are  made.  Information  relevant  to  the 
drip  pad  activities  will  be  retained  In  the  facility  record. 

Drip  Pads  (Pennitted)— Inspections:  Modify— in  addition  to  an  independent,  registered  professional  engineer, 
these  inspections  may  be  done  by  a  Certified  Hazardous  Materials  Manager. 

Process  Vents  (Permitted)— Submit  semi-annual  report  of  control  device  monitoring  events  to  the  Region:  Elimi- 
nate need  to  submit  report^-an  unnecessary  requirement  given  the  detailed  recordkeeping  required  by 
264.1035.  The  264.1035  Infonnation  will  be  retained  on-site  for  regulators  to  examine. 

Equipment  Leaks  (Permitted)— Submit  notification  to  Implement  the  alternative  valve  standard:  Eliminate— an 
unnecessary  requirement  since  ttie  relevant  Infonnation  will  tie  retained  In  the  facility  record. 

Equipment  Leaks  (Pennitted) — Submit  notification  to  discontinue  alternative  valve  standard:  Eliminate — an  un- 
necessary requirement  since  there  are  standards  that  must  t>e  followed  if  ttie  regular  standards  are  going  to 
be  followed.  Relevant  Information  will  be  retained  in  the  facility  record. 

Equipment  Leaks  (Permitted)— Submit  notifkation  to  Implement  alternative  wori<  practices  for  valves:  Elimi- 
nate—an unnecessary  reporting  requirement  as  long  as  standards  are  followed.  Relevant  information  will  be 
retained  in  ttie  facility  record  for  regulators  to  examine. 

Equipment  Leaks  (Pennitted)— Submit  a  semi-annual  report  witti  record  of  equipment,  shutdowns,  and  control 
device  monitoring  events:Elimlnate — an  unnecessary  requirement.  The  264.1064  recordkeeping  requirements 
will  provide  adequate  information.  The  264.1064  information  will  remain  on-site  for  regulators  to  examine. 

Containment  Buildings  (Pennitted):  Remove  obsolete  language 

Containment  Buildings  (Pennitted)— Obtain  "certification  that  building  meets  requirements:  Modify— in  addition  to 
an  independent,  registered  professional  engineer,  the  certification  may  be  made  by  a  Certified  Hazardous 
Materials  Manager. 

Containment  Buildings  (Pennitted)— Notify  EPA  of  condition  that  has  caused  a  release  and  provide  schedule 
for  cleanup:  Eliminate— an  unnecessary  requirement  since  repair  of  containment  building  must  occur  anyway. 
Infonnatton  about  ttiis  sittjation  will  be  available  in  the  facility  record  for  regulators  to  inspect. 

Containment  Buildings  (Pennitted)— Notify  EPA  and  verify  in  writing  that  the  cleanup  and  repairs  have  been 
completed  after  a  release:  Eliminate— an  unnecessary  requirement.  EPA  does  not  get  involved  In  similar  de- 
cisions about  whether  ottier  parts  of  a  facility  need  to  be  removed  from  servk».  Infonnation  about  this  situa- 
tion will  be  available  in  ttie  facility  reconjs  for  regulators  to  Inspect. 

Containment  Bulklings  (Permitted)— Inspection  frequency:  Allow  reduced  Inspection  ftequencles  on  a  case-by- 
case  basis.  This  detennination  will  be  made  by  regulatory  authorities  t>ased  on  past  performance  of  the  facil- 
ity. 

Purpose,  Scope,  and  Applteability:  Remove  obsolete  language 

Personnel  Training — Emergency  response:Eliminate  and  replace  with  OccupatkMial  Safety  and  Healtti  Adminis- 
tration requirements,  whteh  are  more  compretiensive  than  ttie  RCRA  requirements. 
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264.304(b)(1). 

264.304(b)(2). 

264.304(b)(6). 


264  314(a)(1),  (a)(2).  (b).(f). 
264.343(a)(2). 


264.571(a),  (b),  (c). 

264.573  (a)(4)(li),  (g). 
264.573(m)(1)(iv). 

264.573(m)(2). 

264.573(m)(3). 

264.574(a). 
264.1036. 

264.1061(b)(1). 
264.1061(d). 

264.1062(a)(2). 

264.1065. 


264.1100. 
264.1101(c)(2). 


264.1 101(c)(3)(i)(D). 


264.1 101  (c)(3)(ii),(iii). 


264.1101(c)(4). 


265.1(b). 
265.16(a)(3). 
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RCRA  Reporting  AND  Recordkeeping  Requirements  Proposed  for  Eumination  or  Modification— Continued 


Requirement 


40  CFR  (Code  of  Federal 
Regulations)  citation 


Personrwl  Training— Record  job  titles:  Eliminate— an  unnecessary  requirement-from  infomration  we  recewed 
from  the  fieW,  the  job  title  doesn't  necessarily  con-espond  to  the  work  the  employee  does,  and  has  little  bear- 
ing on  whether  the  employee  is  capable  of  doing  the  job  safely. 

Personnel  Training— Description  of  type  and  amount  of  training  each,  employee  will  receive:  Eliminate— from  in- 
formation we  received  from  the  field,  this  requirement  is  not  necessarily  a  good  indicator  of  whether  an  em- 
ployee is  capable  of  doing  the  job  safely.  ^    ^      ™ 

Contingency  Plans— Coordination  with  other  plans;  Modify— Facilities  should  follow  the  One  Plan  guidance, 
whidT is  designed  to  eliminate  overiap  between  different  regulatory  requirements  for  contingency  plans.  This 
proposal  has  been  endorsed  by  a  recent  General  Accounting  Office  report  on  woriter  protection. 

Emergency  Procedures— Notify  Regional  Administrator  that  facility  is  in  compliance  with  265.56(h)  before  re- 
suming operations:Eliminate-an  unnecessary  requirement.  This  is  a  notification  to  the  regulatory  Agency 
that  the  emergency  coordinator  has  ensured  that  no  incompatible  waste  is  being  treated  at  the  site  and  that 
the  emergency  equipment  Is  ready  to  use  again.  This  emergency  coordinator  does  not  need  to  have  this  no- 
tification to  ensure  that  these  tasks  are  done.  The  environmentally  protective  activities  are  still  in  place,  and 
are  documented  in  the  facility  operating  record,  as  well  as  documented  by  the  emergency  coordinator. 

Operating  Record-Keep  operating  record  for  facility:Modify  the  amount  of  time  nrwst  records  have  to  be  kept; 
three  years  instead  of  for  the  life  of  the  facility.  This  will  standardize  the  RCRA  record  retention  time  require- 
ments, eliminating  confuskjn  about  how  long  records  have  to  be  kept. 

Ground-water  Monitoring  (Interim  Status  Facilities)— Submit  altemate  ground-water  monitonng  plan:  Modify— no 
need  to  submit  plan  to  Regional  Administrator,  it  can  be  kept  onsite  where  it  will  be  available  for  regulators  to 

inspect.  ^  .    .,         ^  .    n-» 

Ground-water  Monitoring  (Interim  Status  Facilities)— Submit  report:  Modify— no  need  to  submit  report  to  He- 
gk>nal  Administrators.  It  can  be  kept  on-site,  where  it  will  be  available  for  regulators  to  inspect. 

Ground-water  Monitoring  (Interim  Status  Facilities)— Submit  notifwation  of  increased  indkator  parameter  con- 
centrattons:  Modify— no  need  to  submit  reports;  this  infomiation  will  be  noted  as  part  of  the  groundwater 
quality  assessment  program. 

Ground-water  Monrtoring  (Interim  Status  Facilities>-Submit  infonnation  for  ground-water  quality  assessment 
plan:  Modify^-no  need  to  submit  information.  It  may  be  maintained  on-site,  where  it  will  be  available  for  regu- 
lators to  inspect. 

Ground-water  Monitoring  (Interim  Status  Facilities)— Develop  and  submit  ground-water  quality  assessment  re- 
ports: Modify— no  need  to  submit  these  reports  given  other  regulatory  requirements  in  this  part,  which  give 
detailed  instructk>ns  on  assessments  and  cleanups. 

Ground-water  Monitoring  (Interim  Status  Facilities)— Prepare  and  submit  a  quarterty  report  of  concentrations  of 
vakjes  of  the  drinking  water  suitability  parameters:  Modify— report  will  be  kept  onsHe,  where  it  may  be  in- 
spected by  regulators. 

Ground-water  Monitoring  (Interim  Status  Facilities)— Prepare  and  submit  a  report  on  indicator  parameter  con- 
centratkxis  and  evaluatkws:  Modify— report  will  be  kept  onsite,  where  it  may  be  inspected  by  regulators. 

Ground-water  Monitoring  (Interim  Status  Facilities)— Prepare  and  submit  a  report  on  ground-water  surface  ele- 
vattons:  Modify— report  will  be  kept  onsite,  where  it  may  be  inspected  by  regulators. 

Ground-water  Monitoring  (Interim  Status  Facilities)— Prepare  and  submit  a  report  on  the  results  of  the  ground- 
water quality  assessment  program:  Modify— report  will  be  kept  onsite,  where  it  may  be  inspected  by  regu- 

l&tOfS. 

Ctosure  (Interim  Status  Facilities)— Submit  semi-annual  corrective  actton  report:  Modify— according  to  Agency 
staff  experts,  regulators  will  have  suffkaent  infonnation  if  these  reports  are  sent  in  annually  instead  of  semi- 
annually. 

Cert9k:atk)n  of  Ctosure:  We  are  taking  comment  on  (but  we  are  not  proposing  in  today's  mle)  whether  a  Cer- 
tified HazardousMaterials  Manager  is  capable  of  performing  this  certification. 

Certify  comptetron  of  post-closure  care:  Modify— in  addition  to  an  independent,  registered  professional  engi- 
neer, this  certification  may  be  made  by  a  Certified  Hazardous  Materials  Managers. 

Container  lnspectk>n  Frequency:  Modify— allow  regulators  to  modify  the  setf-inspectton  frequency  for  well-per- 
fonning  facilities  on  a  case-by-case  basis. 

Assessment  of  Existing  Tank  System's  Integrity:  Modify— in  addition  to  an  independent,  registered  professional 
engineer,  this  assessment  may  be  done  by  Certified  Hazardous  Materials  Managers. 

Design  and  Installation  of  New  Tank  Systems  or  Components— assessment  of  structural  integrity  and  accept- 
ability for  storing  and  treating  waste:  Modify— in  addition  to  an  independent,  registered  professtonal  engineer, 
this  assessment  may  be  done  t>y  Certified  Hazardous  Materials  Managers. 

Design  and  InstallatkMi  of  New  Tank  Systems  or  Components— assessment  of  tank  installation:  Modify— in  ad- 
dMion  to  an  independent,  registered  professkmal  engineer,  assessment  may  be  done  by  a  Certified  Haz- 
ardous Materials  Manager. 

Tank  Systems  (Interim  Status):  Renrtove  obsolete  language 

Talk  Systems  (Interim  Status)— Demonstrate  to  EPA  tbat  technotogy  and  site  condittons  do  not  allow  detectton 
of  release  within  24  hours:  Eliminate  this  demonstratwn.  Having  a  functk)nal  leak  detectton  system  capable 
of  detecting  a  release  within  24  hours  or  the  eariiest  practkabte  time,  coupled  with  the  tank  design  require- 
ments, is  adequately  protective. 

Tank  Systems  (Interim  Status)— Obtain  variance  to  use  altemate  tank  design  and  operating  practtoes:  Eliminate 
the  need  to  obtain  a  variance  and  make  this  self-implementing.  Records  are  to  be  kept  on-site  describing  the 
ctecisionfndkifX]' 

Tank  Systems  (Interim  Status):  Altow  reduced  inspectton  frequencies  on  a  case-by-case  basis.  This  detennina- 
tton  wiH  be  made  by  regulatory  auttKirities  based  on  past  performance  of  tfie  facility. 


265.16(d)(1),  (2). 
265.16(d)(3). 
265.52(b). 
265.56(i). 


265.73(b). 

265.90(d)(1). 

265.90(d)(3). 
265.93  (cK1).(dK1)- 

265.93(d)(2). 

265.93(d)(5),  (e).  (f). 

265.94(a)(2)(i). 

265.94(a)(2)(ii). 
265.94(a)(2)(iii). 
265.94(b)(2). 

265.113(e)(5). 

265.115. 
265.120. 
265.174. 

265.19t(a),  (b)(5)(ii). 
265.192(a). 

26S.  192(b). 


265.193(a). 
265.1 93(e)(3Kiii). 


265.193(g)(1),  (h). 
265.195(a). 
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RCRA  REPORTING  AND  RECORDKEEPING  REQUIREMENTS  PROPOSED  FOR  ELIMINATION  OR  MODIFICATION— Continued 


Requirement 


40  CFR  (Code  of  Federal 
Regulations)  citation 


Tank  Systems  (Interim  Status) — Notify  EPA  of  release:  Eliminate — ^the  existing  regulatory  requirements  for 
cleanup  and  certification  of  the  cleanup  are  adequately  protective;  this  extra  notification  to  the  regulatory  au- 
thorities is  unnecessary.  This  Information  will  be  retained  In  the  facility  record. 

Tank  Systems  (Interim  Status) — Submit  report  describing  releases:  Eliminate— the  cleanup  requirements  In  the 
regulations  and  ttie  need  to  certify  (required  by  265.196(f))  is  sufficient  to  protect  human  health  and  the  envi- 
ronment. 

Tank  Systems  (Interim  Status) — Submit  certiftoatton  of  completion  of  major  repairs:  Eliminate  requirement  to 

.  submit  certification — we  do  not  ask  for  certiftoattons  to  be  submitted  for  other  kinds  of  repairs;  ttiere  is  no 
special  reason  for  this  certification  to  be  submitted.  Also,  this  certification  may  be  done  by  a  Certified  Haz- 
ardous Materials  Manager. 

Surface  Impoundments  (Intierim  Status):  Remove  ot>solete  language 

Surface  Impoundments  (Interim  Status) — Submit  the  Response  Action  Plan  to  EPA:  Eliminate — Response  Ac- 
tion Plans  for  other  kinds  of  treatment  units  are  not  submitted  to  EPA.  We  are  proposing  that  it  Is  suffKlent  to 
keep  this  Plan  on-site. 

Surface  Impoundntents  (Interim  Status) — Notify  EPA  in  writing  if  flow  rate  exceeds  actton  leakage  rate  for  any 
sumps  within  7  days:  Eliminate — an  unriecessary  requirement  since  the  facility  still  has  to  address  tfie  leak- 
age and  record  its  response  to  the  leakage  In  the  facility  record,  which  Is  available  for  inspection  by  regu- 
lators. 

Surface  Impoundments  (Interim  Status) — Submit  a  written  assessment  to  the  Regional  Administrator  within  14 
days  of  determination  of  leakage:  Eliminate — an  unnecessary  requirement  since  the  facility  still  has  to  ad- 
dress' ttie  leakage  and  record  its  response  to  the  leakage  in  the  facility  record,  which  is  available  for  inspec- 
tion by  regulators. 

Surface  Impoundments  (Interim  Status) — Compile  and  submit  Information  to  EPA  each  month  tfie  Actton  Leak- 
age Rate  is  exceeded:  Eliminate — an  unneoRsary  requirement  since  information  about  ttie  leak  will  be  kept 
onsite,  where  it  Is  available  for  Inspection  by  regulators. 

Waste  Piles  (Interim  Status) — Submit  the  Response  Action  Plan  to  EPA:  Eliminate — an  unnecessary  require- 
ment since  other  treatment  units  do  not  have  to  submit  this  plan.  Removing  this  requirement  will  bring  con- 
sistency to  the  regulations. 

Waste  Piles  (Interim  Status) — NotifyEPA  in  writing  of  the  exceedance  amount  of  the  leakage:  Eliminate — an  un- 
necessary requirement  as  long  as  Response  Action  Plan  is  followed.  Information  about  tf>e  facility's  response 
to  the  leakage  will  be  available  in  the  facility's  operating  record. 

Waste  Piles  (Interim  Status) — Submit  a  written  assessment  to  the  Regional  Administrator  within  14  days  of  de- 
termination of  leakage:  Eliminate — an  unnecessary  requirement  as  long  as  the  Response  Action  Plan  is  fol- 
lowed. Information  about  the  facility's  response  to  the  leakage  will  be  available  in  the  facility's  operating 
record. 

Waste  Piles  (Interim  Status) — Submit  infonnation  to  EPA  each  month  that  the  Action  Leakage  Rate  is  exceed- 
ed: Eliminate — an  unnecessary  requirement  as  tong  as  the  Response  Action  Plan  Is  followed.  Infonnation 
about  the  facility's  response  to  tfie  leakage  will  be  available  in  the  facility's  operating  record. 

Land  Treatment  (Interim  Status) — Submit  notification  for  food-chain  crops  at  land  treatment  facility:  Eliminate — 
an  unnecessary  requirement  as  long  as  the  other  regulatory  requirements  in  265.276  are  followed.  Informa- 
tion atxxjt  compliance  with  these  other  regulatory  requirements  will  be  in  the  facility  operating  record. 

Landfills  (Interim  Status) — Remove  obsolete  language 

Land  Fills  (Interim  Status) — Submit  the  Response  Action  Plan  to  EPA:  Eliminate  requirement  to  sut>mit  plan. 
Developing  a  plan,  keeping  it  onsite,  and  implementing  It  when  necessary  Is  sufficient. 

Land  Fills  (Interim  Status)— Notify  EPA  if  action  leakage  rate  Is  exceeded  within  7  days  of  detemnination:  Elimi- 
nate— an  unnecessary  requirement  as  long  as  the  Response  Action  Plan  Is  followed  and  Information  on  ad- 
herence to  tfie  Plan  is  kept  in  the  facility  operating  record,  where  It  will  be  available  for  Inspection  by  regu- 
lators. 

Land  Fills  (Interim  Status) — Submit  a  written  assessment  to  the  Regional  Administrator  within  14  days  of  deter- 
mination of  leakage:  Eliminate — an  unnecessary  requirement  as  long  as  the  Response  Plan  is  followed  and 
information  on  adherence  to  ttie  Plan  is  kept  In  the  facility  operating  record,  where  it  will  be  availat>le  for  in- 
spectton by  regulators. 

Land  FiHs  (Interim  Status) — Submit  information  to  EPA  each  month  the  Action  Leakage  Rate  (ALR)  is  exceed- 
ed: Eliminate — an  unnecessary  requinement  as  long  as  the  remediation  required  by  regulatk)n  takes  place, 
and  information  about  the  remediation  is  kept  in  the  facility  record. 

Requirements  for  tHjIk  and  containerized  liquids:  Remove  obsolete  language  


Drip  Pads  (Interim  Status) — ^Assessment  of  Drip  Pad,  Submit  written  plan,  as-txiilt  drawings,  and  certificatk>n  for 
upgrading,  repairing  and  modifying  the  drip  pad:  Modify — in  addition  to  an  independent,  registered  profes- 
sional engineer,  certiftoation  may  be  made  by  a  Certified  Hazardous  Materials  Manager. 

Drip  Pads  (Interim  Status)— Assessment  of  Drip  Pad:  Modify— in  addition  to  an  independent,  registered  profes- 
sional engineer,  assessment  may  be  done  by  a  Certified  Hazardous  Materials  Manager. 

Drip  Pads  (Interim  Status) — Notify  EPA  of  release  and  provkle  written  notice  of  procedures  and  schedule  for 
cleanup:  Eliminate— an  unnecessary  requirement  as  long  as  cleanup  required  t>y  regulation  takes  place,  and 
is  recorded  in  tfie  facility  operating  record,  wtiere  It  will  be  available  for  inspection  by  regulators. 

Drip  Pads  (Interim  Status)— Notify  Regtonal  Administrator  and  certify  completion  of  repairs:  Eliminate— an  un- 
necessary requirement  as  tong  as  the  required  cleanup  and  repairs  are  made. 

Drip  Pads  (Interim  Status) — Inspection  of  liners:  Modify— in  addition  to  an  indeperident,  registered  professional 
.  engineer,  assessment  may  be  done  by  a  Certified  Hazardous  Materials  Manager. 

Equipment  Leaks  (Interim  ^tus)— Submit  notiftoation  to  implement  the  alternative  valve  standard:  Eliminate— 
an  unnecessary  requirement  as  tong  as  other  regulatory  requirements  in  265.1061  are  followed. 


265.196(d)(1),  (d)(2). 

265.196(d)(3). 

265.196(f). 


265.221(a). 
265.223(a). 


265.223(b)(1). 

265.223(b)(2). 

265.223(b)(6). 
265.259(a). 
265.259(b)(1). 
265.259(b)(2). 

265.259(b)(6). 
265.276(a) 


265  301(a) 
265.303(a) 

265.303(b)(1). 


265.303(b)(2). 


265.303(b)(6). 


265.314(a).  (a)(1),  (a)(2),  (b). 

(9) 
265.44T(a).  (b),  (c). 


265.443(a)(4)(il),  (g).  - 
265.443(m)(1)(iv),  (2). 

265.443(m)(3). 

265.444(a). 

265.1061(b)(1). 
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RCRA  Reporting  and  Recordkeeping  Requirements  Proposed  for  Elimination  or  Modificatioi^— Continued 


Requirement 


Equipment  Leaks  (Interim  Status)— Submit  notification  to  discontinue  altemative  valve  standard:  Eliminate— an 
unnecessary  requirement.  Owners  or  operators  can  decide  which  standard  to  meet  without  notifying  the 
Agency.  This  information  will  be  retained  in  the  facility's  operating  record,  where  it  will  be  available  for  in- 
spection by  regulatory  authorities. 

Equipment  Leaks  (Interim  Status)—  Submit  notiffcation  to  implement  altemative  work  practices  for  va^es: 
Eliminate— an  unnecessary  requirement.  Owners  or  operators  may  use  altemative  work  practice  without  noti- 
fying the  Agency.  This  informatton  will  be  kept  in  the  facility  operating  record,  which  is  available  for  regulatory 
authorities  to  inspect. 

Containment  BuiWings  (Interim  Status)— Notify  EPA  of  intent  to  be  bound  by  the  regulations  earlier  than  as 
specified  in  section  265.1100:  Eliminate— an  obsolete  requirement. 

Containment  Buiklings  (InterimStatus)— Obtain  certification  that  buiWing  meets  design  requirements;Modify— in 
additkjn  to  an  independent,  registered  professional  engineer,  this  certification  can  be  done  by  a  Certified 
Hazardous  Materials  Manager. 

Containment  Buiklings  (InterimStatus)— Notify  EPA  of  release  and  provide  written  notice  of  procedures  and 
schedule  for  cleanup:  Eliminate— an  unnecessary  requirement  to  notify  regulatory  authorities  about  a  cleanup 
that  must  be  done  by  regulatton.  Records  of  the  cleanup  will  be  in  a  facility's  operating  record,  which  is  avail- 
able for  inspection  by  regulatory  authorities. 

Containment  Buiklings  (Interim  Status)— Notify  EPA  and  verify  in  writing  that  the  cleanup  and  repairs  have 
been  completed:  Eliminate— an  unnecessary  requirement  as  long  as  cleanup  required  by  regulation  takes 
place.  This  information  will  be  maintained  in  the  operating  record,  whk:h  is  available  for  inspectton  by  regu- 
lators. . 

Containment  Buiklings— Interim  Status:  Allow  reduced  inspection  frequencies  on  a  case-by-case  basis.  This  de- 
terminatk>n  will  be  made  by  regulatory  authorities  based  on  past  performance  of  the  facility.      ». 

Boilers  and  Industrial  Fumaces  (Pemnitted)— Recordkeeping:  Modify— records  only  have  to  be  kept  for  three 
years,  making  this  record  retention  time  consistent  with  other  treatment  units.  Bringing  consistency  to  record 
retention  times  will  assist  faciities  in  complying  with  our  regulations. 

Boilers  and  Industrial  Fumaces  (Interim  Status)— Evaluation  of  data  and  making  detenDinattons:  Modify— in  ad- 
ditk)n  to  an  independent,  registered  professional  engineer,  this  evaluation  can  be  made  by  a  Certified  Haz- 
ardous Materials  Manager. 

Boilers  and  Industrial  Fumaces  (Interim  Status)— Periodic  recertifkations  of  compliance:  Modify— extend  period 
of  time  from  three  to  five  years,  which  Agency  field  staff  believe  is  sufficient  for  regulatory  purposes. 

Boilers  and  Industrial  Fumaces  (Interim  Status)— Recordkeeping:  Modify— records  only  have  to  be  kept  for 
three  years,  making  this  record  retention  time  consistent  with  other  treatment  units.  Bringing  consistency  to 
record  retention  times  will  assist  facilities  in  complying  with  our  regulatk>ns. 

Direct  Transfer  Equipnient- Assessment  of  equipment:  Modify— in  addition  to  an  independent,  registered  pro- 
fessional engineer,  this  assessment  can  be  done  by  a  Certified  Hazardous  Materials  Manager. 

Storage  of  SoM  Waste  Military  Munitions— Notifkation  of  loss  or  theft:  Simplify  notifkatk>n  process— there  is  no 
need  to  notify  ttie  regulatory  authorities  twk». 

LDR  Generator  Requirements— Generator  waste  determination:  Eliminate— a  separate  detennination  is  unnec- 
essary. See  discussk>n  in  proposed  rule  preamble. 

LDR  Generator  Requirements— Generator  waste  detennination:  Eliminate— because  we  are  eliminating 
268.7(a)(1),  this  record  retention  requirement  is  unnecessary. 

LDR  Treatment  Facility  Requirements— Submit  a  recycling  notice  and  certification  to  EPA:  Modify— keep  infor- 
matkxi  on-site.  See  discussH>n  in  proposed  njle  preamble. 

LDR  Hazardous  Debris  Requirements — Submit  notification  of  claim  that  debris  is  excluded  from  definition  of 
hazardous  waste:  Modify— notifwation  becomes  one-time  and  remains  on-site.  See  discusskm  in  proposed 
'  rule  preamble. 

LDR  Special  Rules  for  Gharacteristk:  Wastes— Submit  one-time  notifrcation:  Modify— a  separate  detennination 
is  unnecessary.  See  discussk>n  in  proposed  njle  preamble. 

LDR  Special  Rules  for  Characteristk:Wastes— Submit  certifkatron:  Modify— keep  informatkxi  on-site.See  dis- 
cusskxi  in  proposed  rule  preemtile. 

Part  B  Requirements  tor  Tank  Systems— Submit  written  assessment  of  structural  integrity:  Modify— in  additkm 
to  an  registered,  independent  professkmal  engineer,  this  assessment  may  be  done  by  a  Certified  Hazardous 
Materials  Manager. 

Part  B  Requirements  for  Surface  Impoundments— Assessment  of  structural  integrity:  Modify— in  additkxi  to  a 
registered,  indeperxlent  professkxial  engineer,  this  assessment  may  be  made  by  a  Certified  Hazardous  Ma- 
terials Manager. 


40  CFR  (Code  of  Federal 
Regulations)  citation 


265.1061(d). 

265.1062(a)(2). 

265.1100. 
265.1101(c)(2). 

265.1 101  (c)(3)(i)(D)- 

265.1 1 01  (c)(3)(ii),(iii). 

265.1101(c)(4). 
266.102(e)(10). 

266.103(b)(2)(ii)(D). 

266.103(d). 
266.103(k). 

266.111(e)(2). 

266.205(a)(1)(v). 

268.7(a)(1). 

268.7(a)(6). 

268.7(b)(6). 

268.7(d)(1). 

268.9(a). 
268.9(d). 
270.16(a). 

270.17(d). 


B.  We  Are  Proposing  Weekly  Hazardous 
Waste  Tank  Inspections     j 

We  are  proposing  to  reduce  the  self- 
inspection  frequencies  for  hazardous 
waste  tanks  from  daily  to  weekly.  Tank 
regulations  are  found  in  40  CFR  264.190 
and  265.190. 

This  proposal  is  based  on  three 
factors.  First,  other  kinds  of  tanks  are 


required  to  be  inspected  at  frequencies 
less  than  daily.  These  tanks  have  to 
meet  criteria  for  protecting  human 
health  and  the  environment  similar  to 
those  for  hazardous  waste  tanks.  For 
example,  in  the  Underground  Storage 
Tank  Program,  tanks  containing 
petroleum  or  hazardous  substances  are 
only  required  to  be  monitored  for 
releases  every  thirty  days.  Oil  tanks 


regulated  uader  the  Spill  Prevention, 
Control  and  Countermeasure  Program 
(SPCC)  are  required  to  be  frequently 
observed  by  operating  persoimel  for 
signs  of  deterioration,  leaks  which 
might  cause  a  spill,  or  accumulation  of 
oil  inside  diked  areas.  It  is  up  to  the   ' 
engineer  who  certifies  the  SPCC  Plan 
how  often  these  observations  should 
occur. 
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Comments  we  received  on  the  "Notice 
of  Data  Availability,"  as  well  as  the 
outreach  we  did,  support  going  from  a 
daily  to  weekly  inspection  frequency. 
Commenters  and  an  expert  on  tank 
systems  made  the  point  that  the 
integrity  and  safety  of  hazardous  waste 
tanks  would  not  be  compromised  by 
reducing  the  daily  inspection 
requirement  to  a  weekly  frequency. 
Several  commenters  pointed  out  that 
hazardous  waste  storage  tanks,  which 
have  secondary  contaiiunent,  are  even 
more  protectively  designed  than  process 
tanks  which  handle  the  same  chemicals. 

Additionally,  the  tanks  are  equipped 
with  leak  detection  systems,  and  are 
subject  to  routine  visual  inspection  by 
employees.  Leak  detection  systems 
provide  continuous  sxuveillance  for  the 
presence  of  a  leak  or  spill.  Technically, 
they  consist  of  wire  grids,  observation 
wells,  and  U-tubes  containing  thermal- 
conductivity  or  electrical-resistivity 
sensors,  or  vapor  detectors.  Visual 
inspection  is  effective  for  aboveground 
or  vaulted  tanks,  and  for  other  tanks 
where  access  to  potentially  leaking  parts 
is  available.  Visual  monitoring  can  also 
be  effective  for  the  inspection  of 
ancillary  equipment. 

Upon  detection  of  a  leak,  either 
through  the  leak  detection  system  or 
visual  observation,  the  owner  or 
operator  of  the  tank  system  must 
immediately  stop  the  flow  of  hazardous 
waste,  determine  and  rectify  the  cause 
of  the  leak,  remove  the  waste,  and 
contain  relesises  to  the  environment. 

Finally,  tanks  are  simpler  to  desi^, 
construct,  and  manage  than  units  such 
as  combustion  units  or  land  disposal 
units,  and  therefore  require  less 
oversight  than  these  more  compUcated 
units  for  assessing  that  they  are 
performing  protectively. 

C.  We  Propose  To  Allow  Facilities  the 
Opportunity  To  Adjust  the  Frequency  of 
Their  Self-Inspections 

For  containers,  containment 
buildings,  and  tanks  (in  addition  to 
moving  their  inspection  frequency  from 
daily  to  weekly),  we  are  proposing  to 
allow  on  a  case-by-case  basis  decreased 
inspection  frequencies  (frt)m  the 
frequency  currently  required  by 
regulation).  The  regulations  for 
containers  are  found  in  40  CFR  264.170 
and  265.170;  containment  buildings  in 
40  CFR  264.1100  and  265.1100;  and 
tanks  in  40  CFR  264.190  and  265.190.  In 
all  cases,  inspections  would  have  to 
occin  at  least  monthly.  Decreased 
inspection  frequencies  would  be 
established  on  a  site-specific  basis  by 
the  Directors  of  authorized  states' 
hazardous  waste  programs,  or  by  EPA. 


Considerations  for  decreasing 
inspection  frequencies  will  be  based  on 
frictors  such  as:  a  demonstrated 
commitment  by  facility  management  to 
soimd  environmental  practices, 
demonstrations  of  good  management 
practices  over  the  years  (having  a  record 
of  sustained  compliance  with 
environmental  laws  and  requirements), 
demonstrated  commitment  to  continued 
environmental  improvement, 
demonstrated  commitment  to  pubic 
outreach  and  performance  reporting,  the 
installation  of  automatic  monitoring 
devices  at  the  facility,  and  the  chemical 
and  physical  characteristics  of  the  waste 
being  managed  in  the  imit.  States  or 
EPA  may  also  include  a  qualification 
that  facilities  must  revert  to  the  original 
inspection  schedule  if  there  are  spills  or 
releases. 

Several  states  and  a  coalition  of 
environmental  groups  and  trade  unions 
commented  that  they  do  not  support 
any  decrease  in  inspection  frequency 
because  of  concerns  that  if  inspection 
fr^uencies  were  decreased,  the  amount 
of  time  between  a  leak  and  its  discovery 
would  increase.  If  the  factors  described 
above  are  taken  into  account  when 
extending  the  inspection  frequencies, 
there  will  be  little  or  no  increase  in  the 
likelihood  of  an  undetected  release. 
These  decreased  inspection  frequencies 
should  only  be  offered  to  the  safest  and 
best-performing  facilities.  In  addition, 
the  proposed  approach  may  reduce  the 
likeUhood  of  release  by  providing  a 
financial  incentive  for  companies  to 
avoid  releases  in  order  to  be  approved 
for  reduced  inspection  frequency. 

We  also  received  comments  from  the 
states  expressing  concern  over  the 
added  administrative  burden  in 
implementing  case-by-case  changes  to 
inspection  frequencies.  We  are  not 
mandating  that  states  offer  these 
changes.  We  are  only  providing  the 
option  to  states  that  are  interested. 

Another  group  of  commenters 
suggested  that  inspection  frequency 
changes  should  be  self-implementing. 
For  example,  an  inspection  schedule 
should  be  deemed  approved  if  EPA  does 
not  specifically  deny  the  request  in 
writing  within  30  days.  Where  we  were 
able  to  identify  an  across-the-board, 
change,  like  tanks  going  to  weekly 
inspections,  we  did  so.  We  think 
beyond  that,  a  case-by-case  evaluation 
of  facility  conditions  is  still  necessary. 
It  is  important  that  regulatory  agencies 
make  the  decisions  to  decrease 
inspection  frequencies.  Thus,  we  are  not 
proposing  the  self-implementing  option. 


D.  We  Propose  Reducing  the  Burden  of 
RCRA  Personnel  Training  Requirements 
and  Eliminating  an  Overlap  With 
Occupational  Safety  and  Health 
Administration  Training  Requirements 

We  currently  require  facilities  to  train 
their  employees  in  facility  operations 
and  emergency  response  procedxires. 
We  also  require  a  written  job 
description  for  each  employee.  And,  we 
require  training  records  for  current 
employees  to  be  kept  until  closure  of  the 
facility.  These  requirements  are  found 
in  40  CFR  264.16  and  265.16.  The  idea 
behind  these  regulations  is  that  trained 
employees  are  safe  employees,  and  will 
be  able  to  prevent  releases  of  hazardous 
waste  to  the  environment.  By  working 
with  the  Occupational  Safety  and 
Health  Administration,  we  have 
developed  an  improved  way  of  meeting 
these  goals. 

During  oin  research,  we  compared  the 
personnel  training  requirements 
imposed  by  EPA  under  RCRA  writh 
those  imposed  by  OSHA  through  their 
Hazardous  Waste  Operations  and 
Emergency  Response  regulation.  Based 
on  this  analysis  and  conunents  received 
on  the  "Notice  of  Data  Availability. "  we 
discovered  that  there  is  really  only  one    - 
area  of  overlap.  This  overlap  is 
emergency  response  training.  A  recent 
report  from  the  General  Accounting 
Office  titled:  "Worker  Protection,  Better 
Coordination  Can  Improve  Safety  and 
Hazardous  Materials  Facilities" 
independently  reached  the  same 
Conclusion  about  an  overlap  in  these 
two  sets  of  emergency  response  training 
requirements. 

We  prepose  changing  the  RCRA 
regulations  to  have  facilities  comply 
with  the  OSHA  regulations  for 
emergency  response  training.  an*to 
drop  the  current  RCRA  requirements. 
The  OSHA  requirements  are  more 
extensive  than  the  current  RCRA 
requirements,  and  should  therefore 
replace  the  RCRA  requirements. 

We  are  also  proposing  eliminating  the 
requirement  that  facilities  include  job 
titles  and  descriptions  as  part  of  their 
personnel  records.  Based  on  comments 
received  from  the  "Notice  of  Data 
Availability."  we  believe  that  requiring 
job  descriptions  provide  little  value  in 
protecting  human  health  and  the 
environment.  Often  these  job 
descriptions  bear  little  resemblance  to 
the  work  the  employees  do.  and  they 
have  little  relationship  to  whether  an 
employee  is  trained  properly. 

Finally,  we  are  proposing  to  eliminate 
the  regulatory  requirement  for  a 
description  of  the  training  employees 
will  receive.  The  facility  inspections 
ensine  adequate  training — simply 
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documenting  the  employee(s)  name(s) 
and  date(s)  of  trainmg  is  sufBcient. 

E.  We  Propose  To  Further  Eliminate  and 
Streamline  the  Land  Disposal 
Restrictions  (LDR)  Paperwork 
Requirements,  Existing  LDR  Paperwork 
Requirements 

The  Land  Disposal  Restrictions  (LDR) 
are  a  major  regulatory  component  of  the 
RCRA  program.  In  addition  to 
estabUshing  treatment  standards  for 
hazardous  waste  prior  to  land  disposal, 
they  require  generators  and  TSDFs  to 
determine  if  their  waste  needs  to  be 
treated  before  land  disposal,  submit 
demonstrations  and  petitions  to  EPA  if 
applicable,  and  send  notices  and/or 
certifications  with  shipments  to  TSDFs. 

Based  on  our  review  of  the  LDR 
paperwork  requirements,  as  well  as  our 
conversations  with  the  regulated 
community,  states,  and  the  public 
through  a  series  of  public  forums,  we 
have  determined  that  a  number  of  LDR 
requirements  for  waste  determinations, 
notifications,  and  certifications  could  be 
eliminated  without  diminishing  the 
protection  of  human  health  or  the 
environment. 

Proposed  Qianges  to  LDR  Paperwork 
Reifttimiients  j 

Change  1 :  We  Propose  To  Drop  the 
§ 268.7(a)(1)  Generator  Waste 
Determination  Requirement 

We  propose  to  eliminate  the  need  for 
generators  to  conduct  the  waste 
determination  required  by  §  268.7(a)(1). 
Section  268.7(a)(1)  requires  a  generator 
to  determine  if  their  hazardous  waste 
must  be  treated  prior  to  land  disposal. 
This  determination  can  be  made  either 
through  testing  or  knowledge  of  the 
waste'*  properties  and  constituents. 
After  consiUting  with  staff  with  field 
experience,  we  concluded  that  a 
combination  of  several  other 
requirements  provide  the  same 
saf^uards  as  the  §  268.7(a)(1) 
requirement. 

First,  a  determination  of  whether  a 
waste  is  hazardous  is  required  by 
§  262.11  (which  says  that  generators  of 
solid  waste  must  determine  whether  a 
waste  is  hazardous).  This  means  a 
generator  must  know  what  properties 
and  constituents  are  present  in  his 
waste — for  example,  does  it  contain 
toxic  constituents  that  cause  it  to  exhibit 
the  Toxicity  Characteristic  described  in 
§  261.24?  Some  of  this  same  information 
is  used  in  the  determination  as  to 
whethor  the  waste  must  be  treated  to 
con^ily  with  the  LDRs. 

Second.  §  264.13(a)(1)  requires  TSDFs 
to  perform  a  general  waste  analysis  to 
determine  "aU  of  the  information  which 


must  be  known  to  treat,  store,  or  dispose 
of  the  waste  in  accordance  with  this  part 
and  part  268  of  this  chapter"  (emphasis 
added).  Therefore,  the  owner  or  operator 
of  a  TSDF  is  already  required  to  work 
with  the  waste  generator  to  ensiue  that 
adequate  information  is  available  to 
comply  with  LDRs. 

Third,  in  §  268.40,  hazardous  waste  is 
prohibited  from  land  disposal  unless  it 
meets  the  requirements  in  the  Table  of 
Treatment  Standards  (which  requires 
knowledge  of  EPA  hazardous  waste 
code,  waste  constituents,  wastewater 
and  nonwastewater  classification,  and 
treatability  group). 

These  other  determinations  are 
sufficient  to  assure  that  a  waste  is 
properly  characterized  for  achieving 
compliance  with  the  LDRs.  Therefore, 
we  conclude  that  the  §  268.7(a)(1) 
determination  is  duplicative,  and  we 
propose  to  eliminate  it. 

Change  2:  We  Propose  To  Modify  the 
§ 268.7(b)(6)  Recycler  Notification  and 
Certification  Requirements 

Currently,  treatment  facilities  must 
test  their  waste  to  determine  whether  it 
complies  with  LDR  treatment  standards. 
A  one-time  notice  containing  this 
information  must  be  sent  to  the  disposal 
facility.  The  treatment  faciUty  must  also 
send  a  one-time  notice  to  regulatory 
authorities  that  the  treatment 
technology  was  operated  properly.  We 
originally  thought  that  the  regulating 
agency  would  review  these  reports  to 
monitor  what  happens  to  this  waste. 

Based  on  a  recent  analysis  of  actual 
state  and  Regional  facility  oversight  of 
treatment  and  recycling  facilities,  we 
have  found  that  this  information  is  not 
routinely  used  for  its  intended  purpose. 
Our  informants  suggested  that  it  would 
be  sufficient  for  this  information  to  be 
available  in  the  facility's  files  if  any 
question  arises  as  to  whether  adequate 
treatment  occurred. 

Therefore,  we  are  proposing  that 
treatment  and  recycling  facilities  no 
longer  send  these  notifications  and 
certifications  to  EPA,  as  long  as  the 
information  contained  in  them  is  kept  in 
facihty  records. 

Change  3:  We  Propose  To  Modify  the 
§  268. 7(d)  Hazardous  Debris 
Notification  Requirement 

Currently,  generators  or  treatment 
facilities  who  claim  that  their  hazardous 
debris  is  excluded  hom  the  definition  of 
hazardous  waste  must  send  a  one-time 
notice  of  this  claim  to  EPA,  and  keep  a 
copy  of  the  notice  in  their  files.  We 
established  this  requirement  on  the 
assumption  that  regulatory  agencies 
would  review  the  notices  to  make 
themselves  aware  that  this  treated 


debris  was  being  sent  to  a  non- 
hazardoUs  waste  landfill. 

We  have  been  unable  to  verify  that 
this  information  is  routinely  used  for  its 
intended  purpose.  Therefore,  we  are 
proposing  that  generators  and  treaters  of 
excluded  debris  not  send  these 
notifications  to  EPA,  as  long  as  the 
information  that  would  have  been  in  the 
notifications  is  kept  in  facility  records. 

Change  4:  We  Propose  To  Modify  the 
§  268.9(a)  Characteristic  Waste 
Determination  Requirement 

We  propose  to  eliminate  the  need  for 
a  separate  LDR  waste  determination  for 
characteristic  waste.  As  with  the 
§  268.7(a)(1)  generator  determinations 
above,  the  §  268.9(a)  determinations  are 
duplicated  elsewhere.  Generators  are 
already  required  to  determine  whether 
they  have  a  hazardous  waste  imder 
§  262.11,  and  treaters  are  required  to 
obtain  a  detailed  chemical  and  physical 
analysis  under  §  264.13.  Under  §  268.40, 
hazardous  waste  is  prohibited  from  land 
disposal  unless  it  meets  the 
requirements  in  the  Table  of  Treatment 
Standards  (which  requires  knowledge  of 
the  EPA  hazardous  characteristic  waste 
code,  imderlying  hazardous 
constituents,  wastewater/nonwastewater 
classification,  and  treatability  group). 

These  other  determinations  are 
sufficient  to  assure  a  waste  is  properly 
characterized  for  achieving  compliance 
with  the  LDRs  and,  therefore,  protecting 
human  health  and  the  environment. 

Change  5:  We  Propose  To  Modify  the 
§  268.9(d)  Notification  Requirement 

Under  §  268.9(d),  once  a  characteristic 
waste  is  treated  so  it  is  no  longer 
characteristic,  a  one-time  notification 
and  certification  about  this  must  be 
placed  in  the  generator's  or  treater's 
files,  and  also  sent  to  EPA.  We  continue 
to  see  value  in  parties  knowing  that  they 
are  receiving  wastes  that  are  still  subject 
to  land  disposal  restrictions,  even 
though  they  no  longer  exhibit  a 
characteristic. 

These  records  do  not  need  to  be  sent 
to  EPA,  however,  if  they  are  kept  on  site 
in  the  facility's  files.  We  have  not  been 
able  to  verify  that  this  information,  once 
sent  to  EPA,  is  routinely  used. 
Therefore,  we  conclude  based  on  the 
absence  of  such  information  from 
regulatory  agencies,  that  its  submission 
is  not  critical  to  overall  protection  of 
human  health  and  the  environment. 
And  in  the  event  of  a  question  of 
compliance  or  enforcement  action,  it 
will  be  available  in  a  facility's  files. 
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m.  other  Burden  Reduction  Proposals 

Boiler  and  Industrial  Furnace  Records 
To  Be  Kept  3  Years 

Owner/operators  of  Boilers  and 
Industrial  Fvimaces  must  conduct  tests, 
such  as  performance  tests  for  their 
continuous  emissions  monitors,  and 
report  the  results  to  us.  We  propose  to 
standardize  the  retention  period  for  all 
records  required  to  be  kept  by  the 
Boilers  and  Industrial  Furnaces  to  three 
years,  bringing  it  in  line  with  other 
RCRA  recordkeeping  retention  periods. 
See  40  CFR  266.102  for  the  Boiler  and 
Industrial  Furnace  regulations. 

Certified  Hazardous  Materials  Managers 
Owners/operators  of  hazardous  waste 
facilities  must  certify  that  their 
treatment,  storage,  and  disposal  units 
are  functioning  properly.  For  example, 
tank  systems  for  storing  or  treating 
hazardous  waste  must  be  certified  by  an 
independent,  qualified,  registered 
professional  engineer  that  the  tanks 
meet  thickness  and  strength 
requirements. 

We  propose  to  modify  most  of  the 
RCRA  certification  requirements  to 
allow  a  person  who  is  a  "Certified 
Hazardous  Materials  Manager"  to  make 
the  certification.  The  Certified 
Hazardous  Materials  Manager 
Certification  is  accredited  by  the 
Council  on  Engineering  and  Scientific 
Specialties  Board,  which  also  accredits 
certified  industrial  hygierusts,  and 
certified  safety  professionals.  The 
Certified  Hazardous  Materials  Manager 
must  have  a  combination  of  education 
and  hands-on  work  experience  at  a 
hazardous  waste  facility,  pass  a  closed 
book  examination,  continue  their 
professional  education,  and  follow  a  . 
code  of  ethics. 

The  Agency  was  not  aware  of  this 
discipline  when  most  of  the  regulations 
were  written  that  require  engineers  to 
do  certifications.  Most  certification 
duties  that  an  independent,  qualified, 
registered  professional  engineer  must 
perforin  can  be  carried  out  by  a  Certified 
Hazardous  Materials  Manager. 

General  Facility  Standards  Are 
Streamlined  and  Updated 

When  EPA  originally  developed  the 
operating  record  requirements,  we 
thought  that  records  should  routinely  be 
kept  for  the  life  of  the  facility.  Our 
reasoning  was  that  in  case  an  issue  or 
problem  came  up  about  an  earlier 
practice  at  a  facility,  the  records  would 
be  available  for  examination. 

After  many  years  of  experience  with 
RCRA,  we  are  better  able  to  distinguish 
records  that  must  be  kept  for  the  life  of 
the  facility  from  those  which  can  be 


discarded  after  some  period  of  time 
without  affecting  protections  of  human 
health  and  the  environment. 

As  discussed  below,  information 
about  what  wastes  are  disposed  at  a 
facility,  where  the  disposed  waste  is 
located,  and  information  relevant  for 
facility  closiwe  must  be  kept  for  the  life 
of  the  faciUty.  More  routine  information, 
such  as  whether  certain  notices  were 
filed  and  records  of  inspections,  can  be 
discarded  after  three  years.  In  the  RCRA 
regulations,  we  have  generally  settled 
on  three  years  as  a  reasonable  time 
frame  for  keeping  records.  This  is 
consistent  with  other  Agency  programs, 
such  as  the  Toxics  Substance  Control 
Act  and  the  Toxic  Chemical  Release 
Reporting  Community  Right  to  Know 
programs,  that  impose  a  three  year 
record  retention  time  in  their 
regulations. 

We  propose  to  modify  a  number  of  the 
§§  264.73  and  265.73  operating  record 
requirements  to  require  only  a  three- 
year  limit  on  keeping  information.  The 
following  are  proposed  record  retention 
times  for  each  part  of  the  operating 
record:  §  264.73: 

(b)(1)  Description  and  quantity  of 
each  hazardous  waste  received  and 
what  was  done  with  it:  Maintain  until 
closiue  of  the  facility. 
(b)(2)  The  location  of  each  hazardous 

waste:  Maintain  until  closure  of  the 

facility. 
(b)(3)  Records  and  results  of  waste 

analyses  and  waste  determinations: 

Maintain  for  three  years  after  entry  into 

the  operating  record. 
(b)(4)  Reports  of  implementation  of 

contingency  plan:  Maintain  for  three 

years  after  entry  into  the  operating 

record. 
(b)(5)  Records  of  inspections: 

Maintain  for  three  years  after  entry  into 

the  operating  record. 
(b)(6)  Monitoring,  testing,  and 

analytical  data:  Maintain  until  closure 

of  the  facility. 
(b)(7)  §  264.12(b)  notices:  Maintain  for 

three  years  after  entry  into  the  operating 

record. 
(b)(8)  Closure  estimates:  Maintain  in 

operating  record  until  closure  of  the 

facility. 
(b)(9)  Waste  minimization 

certification:  Maintain  for  three  years 

after  entry  into  the  operating  record. 
(b)(10)  Records  of  quantities  of  waste 

placed  in  land  disposal  units  imder  an 

extension  to  the  effective  date  of  any 

land  disposal  restriction:  Maintain  in 

operating  record  until  closure  of  the 

facility. 
(b)(ll)  For  off-site  treatment  facility, 

notices  and  certifications  irom 

generator:  Maintain  for  three  years  after 

entry  into  the  operating  record. 


(b)(12)  For  on-site  treatment  facility, 
notices  and  certifications:  Maintain  for 
three  years  after  entry  into  the  operating 
record. 

(b)(13)  For  off-site  land  disposal 
facility,  notices  and  certifications  from 
generator:  Maintain  for  three  years  after 
entry  into  the  operating  record. 
•(b)(14)  For  on-site  land  disposal 
facility,  notices  and  certifications: 
Maintain  for  three  years  after  entry  into 
the  operating  record. 

(b){l5)  For  off-site  storage  facility, 
notices  and  certifications  from 
generator:  Maintain  for  three  years  after 
entry  into  the  operating  record. 

(b)(16)  For  on-site  storage  facility, 
notices  and  certifications:  Maintain  for 
three  years  after  entry  into  the  operating 
record. 

(b)(17)  Records  required  imder 
§  264.1(j)(13):  Maintain  for  three  years 
after  entry  into  the  operating  record. 

We  propose  to  similarly  change  the 
§  265.73  Operating  Record 
requirements. 

Consolidation  of  Facility  Contingency 
Plans  Is  Encouraged 

Owners  and  operators  of  hazardous 
waste  facilities  must  have  contingency 
plans  in  place  to  minimize  hazards  to 
human  health  and  the  environment 
from  fires,  explosions,  or  unplanned 
releases  of  hazardous  waste.  We 
received  several  comments  on  the 
"Notice  of  Data  Availability"  asking  that 
we  streamline  or  combine  the  various 
contingency  plans  required  not  only  by 
EPA,  but  by  other  federal  agencies  too. 

EPA  already  allows  combined  plans. 
In  1996,  EPA  in  conjunction  with  the 
Department  of  Transportation,  the 
Department  of  the  Interior,  and  the 
Department  of  Labor  issued  the 
"Integrated  Contingency  Plan 
Guidance.  '  This  Guidance  provides  a 
mechanism  for  consolidating  the 
multiple  contingency  plans  that 
facilities  have  to  prepare  to  comply  with 
various  government  regulations.  Owners 
and  operators  of  hazardous  waste 
facilities  should  consider  developing 
one  contingency  plan  based  on  this 
Guidance. 

FaciUties  which  adopt  the  "Integrated 
Contingency  Plan"  will  minimize  the 
duplication  and  costs  associated  with 
the  preparation  and  use  of  multiple 
contingency  plans.  The  use  of  a  single 
plan  per  facility  will  also  eliminate 
confusion  for  "first  responders"  (for 
example,  firemen)  who  often  must 
decide  which  of  the  contingency  plans 
is  applicable  to  a  particular  emergency. 
And,  the  adoption  of  a  standard  plan 
should  ease  the  burden  of  coordination 
with  local  emergency  plarming 
committees. 
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The  "hitegrated  ContingOTcy  Plan 
Guidance"  can  be  found  in  the  June  5, 
1996  Federal  Register  (61  FR  28641- 
28664)  or  on  the  Internet  at  http:// 

Today's  proposals  clarifies  our 
regulations  (see  40  CFR  265.52)  to  say 
that  combined  plans  are  acceptable. 

We  Propose  To  Streamline  the  Variance 
From  Classification  as  a  Solid  Waste 
Procedvae  i 

We  have  established  provisions  in  oiu* 
regulations  to  allow  regulated  entities  to 
submit  applications  for  variances, 
exclusions,  petitions,  and  exceptions 
from  certain  RCRA  requirements. 

To  simplify  one  of  these  applications, 
we  propose  to  eliminate  the  requirement 
that  a  petitioner  for  a  variance  from 
classification  as  a  solid  waste  survey  the 
industry-wide  prevalence  of  the 
matefial  production  process  (the 
requirement  is  found  in  40  CFR 
260.31(b)).  In  practice,  we  have  found 
that  we  do  not  use  this  information  in 
making,  decisions  on  these  vsiriances.  A 
variance  petitioner  can  continue  to 
submit  such  information  if  they  choose, 
but  it  will  no  longer  be  an  aJppUcation 
requirement  j 

We  Propose  To  Eliminate  the 
Requirement  for  Treatability  Study 
Reports 

We  also  propose  to  eliminate  the 
requirement  that  facilities  submit  in 
their  annual  reptMrt  undn  §  261.4(f)(9) 
an  estimate  of  the  number  of  treatability 
studies  and  the  amount  of  waste 
expected  to  be  used  in  treatability 
studies  in  the  upcoming  yeer.  Based  on 
the  observations  of  recipients  (EPA  and 
state  regulatins),  we  have  determined 
that  thme  reports  do  not  contribute  to 
the  protection  of  human  health  and  the 
environment  Moreover,  these  annual 
foiecasts  are  not  necessarily  accurate, 
and  we  obtain  the  precise  information 
anyway  in  the  annual  report  that  is 
submitted. 

We  Propose  To  Streamline  Groundwater 
Monitoring  Requirements 

Hazardous  waste  treatment,  storage, 
and  disposal  facilities  must  implement 
a  groundwater  monitoring  system  to 
detect  the  presence  of  contaminants  in 
the  groundwater.  If  contamination  is 
detected,  monitoring  must  be 
performed.  If  the  level  of  contamination 
exceeds  the  groundwater  protection 
standard,  corrective  action  must  be 
undertaken. 

We  propose  to  allow  owners/ 
operators  of  facilities  to  report  on  the 
effsctiveness  of  cmrective  action  on  an 
annual  basis  instead  of  the  current  semi- 
annual basis.  In  dombinatian  with  other 


forms  of  oversight  by  regulatory 
agencies,  annual  reporting  will  provide 
adequate  information  to  ensure 
compliance. 

This  proposed  change  makes  sense 
because  monitoring  and  cleaning  up 
groundwater  is  almost  always  a  multi- 
year  or  even  multi-decade  effort.  Semi- 
annual reporting  of  data  is  not  necessary 
for  ensuring  protection  of  human  health 
and  the  environment. 

We  are  also  proposing  to  allow 
groimdwater  monitoring  plans  and 
reports  to  be  kept  at  a  facility. 

And,  we  also  propose  to  modify  the 
§  264.99(g)  requirement  that  facilities 
who  are  doing  compliance  monitoring 
conduct  an  annual  Appendix  DC 
analysis  of  all  monitoring  wells. 
'  Specifically,  we  propose  allowing,  on  a 
case-by-case  basis,  sampling  for  a  subset 
of  the  wells.  Appendix  IX  analyses  are 
costly  at  large  focilities,  and  aiialyzing 
all  wells  does  not  necessarily  contribute 
to  protection  of  human  health  and  the 
environment.  This  is  especially  the  case 
if  there  are  multiple  units  and  wells  at 
a  facility,  and  only  one  unit  shows  signs 
of  contamination. 

Also,  monitoring  for  constituents  that 
are  not  likely  to  be  found  at  a  site  is  not 
a  good  use  of  resources  and  does  not 
increase  the  protection  of  monitoring 
programs.  Therefore,  we  propose 
allowing,  on  a  case-by-case  basis, 
sampling  for  a  subset  of  the  Appendix 
DC  constituents.  These  decisions  will  be 
based  on  regulatory  agencies'  judgement 
of  what  supports  the  protection  of 
human  health  and  the  environment,  as 
well  as  on  the  contaminant  situation  at 
a  site. 

Biennial  Report  Changes  Are  Being 
Implemented  Separately 

We  are  not  making  changes  to  the 
Bieimial  Report  through  this  effort 
Reform  of  the  Biennial  Report  has 
already  been  started  in  the  2001 
Biennial  Report  cycle. 

Changes  made  to  the  2001  Biennial 
Report  include  streamlining  the 
Bieimial  Report  Source,  Origin,  Form, 
and  Management  codes;  clarifying  the 
types  of  waste  to  be  reported;  and 
removing  some  data  elements.  The  2001 
Biennial  Report  forms  and  instructions 
are  located  on  the  Internet  at: 
www.epa.gov/epaoswer/hazwaste/data/ 
brsOl/ forms. htm. 

Electronic  Reporting  and  Recordkeeping 
Changes  Are  Being  Handled  Separately 

hi  the  "Notice  of  Data  Availability," 
we  discussed  allowing  all  RCRA- 
required  dociunents  to  be  kept  and  sent 
electronically.  Since  the  publication  of 
the  "Notice,"  the  Agency  has  begun  to 
develop  a  separate  rulemaking  (the 


"Cross-Media  Electronic  Reporting  and 
Recordkeeping  Rule")  that  will  establish 
Agency-wide  standards  for  electronic 
reporting  and  recordkeeping.  We  are 
deferring  oui  efforts  in  this  area  to  the 
"Cross-Media  Electronic  Reporting  and 
Recordkeeping"  rulemaking. 

IV.  How  Would  Today's  Proposed 
Regulatory  Changes  Be-Admuiistered 
and  Enforced  in  die  States? 

A.  Applicability  of  Federal  Rules  in 
Authorized  States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  qualified  states  to 
administer  the  RCRA  hazardous  waste 
program  within  the  state.  Following 
authorization,  the  state  requirements 
authorized  by  EPA  apply  in  lieu  of 
equivalent  Federal  requirements  and 
become  Federally  enforceable  as 
requirements  of  RCRA.  EPA  maintains 
independent  authority  to  bring 
enforcement  actions  under  RQIA 
sections  3007,  3008,  3013,  and  7003. 
Authorized  states  also  have 
independent  authority  to  bring 
enforcement  actions  imder  state  law.  A 
state  may  receive  authorization  by 
following  the  approval  process 
described  in  40  CFR  part  271.  40  CFR 
part  271  also  describes  the  overall 
standards  and  requirements  for 
authorization. 

After  a  state  receives  initial 
authorization,  new  Federal  regulatory 
requirements  promulgated  under  the 
authority  in  the  RCRA  statute  which 
existed  prior  to  the  1984  Hazardous  and 
Solid  Waste  Amendments  (HSWA)  do 
not  apply  in  that  state  until  the  state 
adopts  and  receives  authorization  for 
equivalent  state  requirements.  The  state 
must  adopt  such  requirements  to 
maintain  authorization. 

In  contrast,  imder  RCRA  section 
3006(g),  (42  U.S.C.  6926(g)),  new 
Federal  requirements  and  prohibitions 
imposed  pursuant  to  HSWA  provisions 
take  effect  in  authorized  states  at  the 
same  time  that  they  take  effect  in 
unauthorized  States.  Although 
authorized  states  are  still  required  to 
update  their  hazardous  waste  programs 
to  remain  equivalent  to  the  Federal 
program.  EPA  carries  out  HSWA 
requirements  and  prohibitions  in 
authorized  states,  including  the 
issuance  of  new  permits  implementing 
those  requirements,  until  EPA 
authorizes  the  state  to  do  so. 

Authorized  states  are  required  to 
modify  their  programs  only  when  EPA 
promulgates  Federal  requirements  that 
are  more  stringent  or  broader  in  scope 
than  existing  Federal  requirements. 
RCRA  section  3009  allows  the  states  to 
impose  standards  more  stringent  than 
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those  in  the  Federal  program.  See  also 
40  CFR  271. l(i).  Therefore,  authorized 
states  are  not  required  to  adopt  Federal 
regulations,  both  HSWA  and  non- 
HSWA,  that  are  considered  less 
stringent. 

B.  Authorization  of  States  for  Today's 
Proposal 

Today's  proposal  affects  many  aspects 
of  the  RCRA  program  and  would  be 
promulgated  pursuant  to  both  HSWA 
and  non-HSWA  statutory  authority. 
Today's  proposal  would  amend 
provisions  in  the  RCRA  regulations 
which  were  promulgated  pursuant  to 
HSWA.  These  provisions  include, 
among  others,  the  land  disposal 
restrictions  and  the  regulation  of  air 
emissions  from  hazardous  waste 
facilities,  which  were  promulgated 
pursuant  to  authority  in  sections 
3004(m)  and  (o)  respectively,  of  RCRA. 
Therefore,  when  promulgated,  the 
Agency  would  add  the  rule  to  Table  1 
in  40  CFR  271.l(j),  which  identifies  the 
Federal  program  requirements  that  are 
promulgated  pursuant  to  the  statutory 
authority  that  was  added  by  HSWA. 
States  may  apply  for  final  authorization 
for  the  HSWA  provisions  in  Table  1,  as 
discussed  in  the  following  section  of 
this  preamble.  Other  sections  of  today's 
proposal  would  be  promulgated 
pursuant  to  non-HSWA  authority. 

The  requirements  in  today's  proposed 
rulemaking  are  equivalent  to  or  less 
stringent  than  the  existing  provisions  in 
the  Federal  regulations  which  they 
would  amend.  Therefore,  States  would 
not  be  required  to  adopt  and  seek 
authorization  for  this  rulemaking.  EPA 
would  implement  this  rulemaking  only 
in  those  States  which  are  not  authorized 
for  the  RCRA  program,  and  will 
implement  provisions  promulgated 
pursuant  to  HSWA  only  in  those  states 
which  have  not  received  authorization 
for  the  HSWA  provision  that  would  be 
amended. 

This  rule  will  provide  significant 
benefits  to  EPA,  states,  and  the 
regulated  community,  without 
compromising  human  health  or 
environmental  protection.  Because  this 
rulemaking  would  not  become  effective 
in  authorized  States  until  they  adopted 
and  are  authorized  for  it,  EPA  will 
strongly  encourage  states  to  amend  their 
programs  and  seek  authorization  for 
today's  proposal,  once  it  becomes  final. 

C.  Abbreviated  Authorization 
Procedures 

EPA  considers  today's  proposal  to  be 
a  minor  rulemaking  and  is  proposing  to 
add  it  to  the  list  of  minor  or  routine 
rulemakings  in  Table  1  to  40  CFR 
271.21.  Placement  in  this  table  would 


enable  states  to  use  the  abbreviated 
procedures  located  in  40  CFR  271.21(h) 
when  they  seek  authorization  for  today's 
proposed  changes  after  they  are 
promulgated.  "These  abbreviated 
procedures  were  established  in  the 
HWIR-media  rulemaking  (see  63  FR 
65927,  November  30. 1998).  EPA 
requests  comment  on  this  placement  in 
Table  1  to  40  CFR  271.21: 

V.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4, 1993)1  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  Materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  this  rule  is  a  "significant  regulatory 
action"  because  the  rule  raises  novel 
legal  or  policy  issues.  As  such,  this 
action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record. 

B.  Environmental  Justice  Executive 
Order  12898 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations"  as  well  as  through  EPA's 
April  1995,  "Enviroiunental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agency  Report"  and 
National  Environmental  Justice 
Advisory  Council,  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 


quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities. 

EPA  nas  considered  the  impacts  of 
this  proposed  rulemaking  on  low- 
income  populations  and  minority 
populations  and  concluded  that  any 
risks  resulting  from  the  rule  would  be 
very  small.  The  basic  reason  for  this 
finding  is  that  the  ciurent  features  of  the 
RCRA  program  that  protect  hiunan 
health  and  the  environment  would  be 
preserved  or  enhanced  under  the 
proposal.  As  mentioned  earlier,  the 
proposal  would  eliminate  or  modify 
paperwork  requirements  that  have  been 
deemed  unnecessary  because  they  add 
little  to  the  protectiveness  of  the 
regulations.  Most  of  the  paperwork 
requirements  entail  notices  and  reports 
that  are  obscxue,  inconsequential  or 
infrequently  submitted.  In  addition,  the 
proposal  would  give  facilities  added 
flexibility  in  how  they  can  comply  with 
the  regiilations.  For  example,  the 
proposal  would  let  facilities  choose 
between  hiring  a  certified  hazardous 
materials  manager  or  licensed 
professional  engineer  to  perform 
specified  activities  (e.g.,  certifications). 
TTie  proposal  also  would  streamline 
certain  requirements,  such  as 
contingency  planning  and  personnel 
training,  that  are  essential  to  a  facility's 
protectiveness.  Such  flexibility  and 
streamlining  will  make  it  easier  for 
facilities  to  comply  with  the  regulations. 

Despite  eliminating  a  number  of 
paperwork  requirements  based  on 
interviews  and  comments,  we  leave 
intact  the  basic  environmentally 
protective  activities  that  facilities  are 
currently  undertaking.  That  is,  we 
would  require  facilities  to  continue 
performing  their  technical  activities,  but 
require  them  to  submit  less  information 
to  us  on  their  daily  activities.  Note, 
however,  that  the  proposal  would  not 
curtail  the  right  of  regulatory  agencies  to 
request  any  of  the  information  we  are 
proposing  to  eliminate.  Facilities  must 
continue  to  keep  on-site  records  of  their 
yraste  management  activities  and  make 
them  available  to  regulators  when 
requested.  As  such,  the  rule  would  not 
limit  regulators'  or  the  public's  ability  to 
learn  what  is  happening  at  a  facility.  In 
addition,  basic  information  about  a 
facility  will  still  be  readily  accessible  to 
the  public  via  the  Agency  Web  site  and 
non-Agency  Web  sites  such  as  the 
"Right  to  Know  Network"  Web  site 
(www.rtknet.orx)  However,  we 
specifically  request  comment  on 
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whether  today's  proposals  in  any  way 
diminishes  protection  of  human  health 
and  the  environment. 

C.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agenicy  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  propcMed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  The 
proposal  would  eliminate  or  modify 
paperwork  requirements  that  have  been 
deemed  tmnecessary  because  there  is  no 
evidence  suggesting  they  contribute  in  a 
substantial  way  to  the  protectiveness  of 
the  regulations.  In  particxilar,  we 
propose  eliminating  notices  and  reports 
that  are  redundant,  inconsequential  for 
compliance  with  technical 
requirements,  or  only  rarely  required  to 
be  sent  in  to  regulatory  authorities.  Most 
of  the  reports  we  propose  cutting  or 
modifying  are  reports  notifying  the 
regulatory  agency  that  some  other 
regulatory  requirement  was  performed. 
The  proposal  would  leave  intact  the 
basic  environmentally  protective 
activities  that  facilities  are  currently 
undertaking. 

D.  National  Technology  Transfer  and 
Advancement  Act  of  1995 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  PubUc  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 


standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntajy  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore. 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards. 

EPA  welcomes  comments  on  this 
aspect  of  the  proposed  rulemaking  and. 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

E.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA) 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small 
business;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  smiall 
organization  that  is  any  not-for-profit 
enterprise  which  is  independendy 
owmed  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  I  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
In  determining  whether  a  rule  has  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities".  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  certify  that  a  nde  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  small  entities  subject  to  the  rule. 
Today's  proposal  is  specifically 


intended  to  be  deregulatory-and  to 
reduce,  not  increase,  the  paperwork  and 
related  burdens  of  the  RCRA  hazardous 
waste  program.  For  businesses  in 
general,  including  all  small  businesses, 
the  proposed  changes  would  reduce  the 
labor  time  and  other  costs  of  preparing, 
keeping  records  of,  and  submitting 
reports  to  the  Agency.  The  proposed 
rule,  for  example,  would  reduce  the 
frequency  by  which  businesses  must 
conduct  specified  recordkeeping  and 
reporting  activities.  It  also  would 
eliminate  certain  recordkeeping  and 
reporting  requirements  altogether,  i.e.. 
in  cases  where  the  documents  are  little 
used  by  the  public  or  regulators.  In 
addition,  the  rule  would  eliminate 
redundancies  between  the  RCRA 
regulations  and  other  regulatory 
programs  (e.g.,  RCRA  and  OSHA 
requirements  for  personnel  training), 
thereby  streamlining  facilities' 
compliance  activities.  Finally,  the  rule 
would  provide  increased  flexibility  in 
how  waste  handlers  may  comply  with 
the  regulations.  For  example,  we  would 
allow  waste  handlers  to  seek  relief,  on 
a  case-by-case  basis,  from  the  inspection 
frequencies  in  the  regulations.  Facilities 
successfully  demonstrating  that  the 
regulatory  frequencies  are  not  necessary 
(e.g..  because  of  site-specific  mitigating 
factors)  would  be  granted  a  reduced 
inspection  frequency  by  the  Agency.  We 
have  therefore  concluded  that  today's 
proposed  rule  will  relieve  regulatory 
burden  for  small  entities. 

F.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  impfications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govemgient  and   , 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  As  explained 
above,  today's  proposal  eliminates  or 
relaxes  many  of  the  paperwork 
requirements  in  the  regulations.  Because 
these  changes  are  equivalent  to  or  less 
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stringent  than  the  existing  Federal 
program,  States  would  not  be  required 
to  adopt  and  seek  authorization  for 
them.  Thus,  Executive  Order  13132  does 
not  apply  to  this  proposed  rule. 

In  the  spirit  of  Executive  Order  13132. 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  State  and  local  governments,  we 
specifically  solicit  comment  on  this, 
proposed  rule  from  State  and  local 
officials. 

G.  Unfunded  Mandates  Reform  Act 

Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  by  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  rules  and  final 
rules  for  which  die  Agency  published  a 
notice  of  proposed  rulemaking  if  those 
rules  contain  "Federal  mandates"  that 
may  result  in  the  expenditure  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
If  a  written  statement  is  needed,  section 
205  of  the  UMRA  generally  requires 
EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives.  Under  section  205.  EPA 
must  adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
-that  achieves  the  objectives  of  the  rule, 
unless  the  Administrator  publishes  with 
the  final  rule  an  explanation  why  that 
alternative  was  not  adopted.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law. 

EPA  has  determined  that  this  rule  will 
not  residt  in  the  expenditure  of  $100 
million  or  more  by  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year 
because  this  is  a  burden  reduction 
rulemaking  which  reduces  costs. 

H.  Executive  Order  131 75:  Consultation 
and  Coordination  With  Indian  and 
Tribal  Governments 

Executive  Order  13175.  entitled 
"Considtation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
impUcations."  "Policies  that  have  tribal 
implications"  are  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 


relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
As  explained  above,  today's  proposal 
eliminates  or  relaxes  many  of  the 
paperwork  requirements  in  the 
regulations.  Accordingly,  the 
requirements  of  section  3(b)  of 
Executive  Order  13084  do  not  apply  to 
this  proposed  rule.  Thus,  Executive 
Order  13175  does  not  apply  to  this 
proposed  rule. 

In  the  spirit  of  Executive  Order  13175, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  soUcits  additional  comment 
on  this  proposed  rule  from  tribal 
officials. 

/.  Paperwork  Reduction  Act 

We  have  prepared  a  docimient  listing 
the  information  collection  requirements 
of  this  proposed  rule,  and  have 
submitted  it  for  approval  to  the  Office 
of  Management  and  Budget  (OMB) 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 

We  calculate  the  reporting  and 
recordkeeping  burden  reduction  for  this 
rule  as  929,000  hours  and  $120,000,000. 
Burden  means  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  disclose,  or 
provide  information  to  or  for  a  Federal 
agency.  That  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utifize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
•   information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

/.  Executive  Order  13211  (Energy 
Effects) 

This  proposed  rule  is  not  a 
"significant  energy  action"  as  defined  in 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001))  because  it  is  not  likely  to 
have  a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
Further,  we  have  concluded  that  this 
proposed  rule  is  not  likely  to  have  any 
adverse  energy  effects. 

List  of  Subjects 

40  CFR  Part  260 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  261 

Comparable  fuels.  Syngas  fuels. 
Excluded  hazardous  waste.  Hazardous 
waste.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  264 

Air  pollution  control.  Hazardous 
waste,  Insurance,  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements.  Security  measures.  Surety 
bonds. 

40  CFR  Part  265 

Air  pollution  control.  Hazardous 
waste,  hisurance.  Packaging  and 
containers.  Reporting  and  recordkeeping 
requirements,  Seciu-ity  measures.  Surety 
bonds.  Water  supply. 

40  CFR  Part  266 

Energy,  Hazardous  waste.  Recycling, 
Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  268 

Hazardous  waste,  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  270 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation.  Hazardous  waste. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control, 
Water  supply. 

40  CFR  Part  271 

Administrative  practice  and 
procedure.  Confidential  business 
information.  Hazardous  materials 
transportation,  Hazardous  waste, 
Indians-lands,  Intergovernmental 
relations.  Penalties,  Reporting  and 
recordkeeping  requirements,  Water 
pollution  control.  Water  supply. 

Dated:  December  20,  2001. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  it  is  proposed  that  tide  40  of 
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the  Code  of  Federal  Regidations  be 
amended  as  follows: 


PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a).  6921- 
6927.  6930,  6934.  6935.  6937.  6938.  6939. 
and  6974. 

Subpart  C— Rulemaking  Patitions 

§260^    [Amended]  | 

2.  Section  260.31  is  amended  by 
removing  paragraph  (b)(2)  and 
redesignating  paragraphs  (b)(3)  through 
(b)(8)  as  (b)(2)  through  (b)(7). 

PART  261-4DENTIFICATION  AND 
USTING  OF  HAZARDOUS  WASTE 

3.  The  authority  citation  for  part  261 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905.  6912(a),  6921. 
6922.  6924(y),  and  6938. 

Siil)part  A— Ganaral  j 

§261.4    [Amandedl 

4.  Section  261.4  is  amended  by 
removing  paragraphs  (a)(9)(iii)(E)  and 
(f)(9):  and  redesignating  paragraphs 
(0(10)  and  (f)(ll)  as  (f)(9)  and  (f)(10). 

5.  Section  261.38  is  amended  by 
removing  the  last  sentence  of  paragraph 
(c)(1)  introductory  text  and  removing 
and  reserving  paragraph  (c)(l)(i). 

PART  264-STANOARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT, 
STORAGE.  AND  DISPOSAL 
-FACIUT1ES 

6.  The  authority  citation  for  part  264 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6924. 
and  6925. 

SubfMit  B— Ganaral  Facility  Standarda 

7.  Section  264.16  is  amended  by 
revising  paragraphs  (a)(1),  (a)(3)  and  (d) 
to  read  as  follows  (the  Comment 
following  paragraph  (a)(1)  is 
unchanged):  I 

1264.16    Personnel  training. 

(a)(1)  Facility  personnel  must 
successfully  complete  a  program  of 
classroom  instruction  or  on<the-job 
training  that  teaches  them  to  perform 
their  duties  in  a  way  that  ensures  the 
facility's  compliance  with  the 
requirements  of  this  part. 
•        *        •        •        * 

(3)  The  owner  or  operator  of  the 
facility  shall  ensure  that  all  personnel 
potentiaUy  involved  in  emergency 
response  at  the  facility: 


(i)  Have  received  training  required  by 
the  Occupational  Safety  and  Health 
Administration  at  29  CFR 
1910.120(p)(8)  or  1910.120(q)  as 
applicable;  and 

(ii)  Have  been  trained  in  all  elements 
of  the  facility's  contingency  plan 
applicable  to  their  roles  in  emergency 
response. 
***** 

(d)  The  owner  or  operator  must 
maintain  at  the  facility  records 
documenting  the  training  or  job 
experience  required  imder  paragraphs 
(a),  (b),  and  (c)  of  this  section  that  has 
been  given  to  and  completed  by  facility 
personnel. 


Subpart  D— ContingeiKy  Plan  artd 
Emargancy  Procaduraa 

8.  Section  264.52  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§264.52    Content  of  contlngenqf  plan. 

*        •        *        •        • 

(b)  If  the  owner  or  operator  has 
already  prepared  a  Spill  Prevention. 
Control,  and  Countermeasures  (SPCXO 
Plan  in  accordance  with  part  112  of  this 
chapter,  or  part  1510  of  chapter  V,  or 
some  other  emergency  or  contingency 
plan,  he  need  only  amend  that  plan  to 
incorporate  hazardous  waste 
management  provisions  that  are 
sufficient  to  comply  with  the 
requirements  of  this  part.  The  owner  or 
operator  should  consider  developing 
one  contingency  plan  based  on  the 
National  Response  Team's  Integrated 
Contingency  Plan  Guidance  ("One 
Plan")  which  meets  all  regulatory 
requirements. 


§264.56    [Amended] 

9.  Section  264.56  is  amended  by 
removing  paragraph  (i)  and 
redesignating  paragraph  (j)  as  paragraph 
(i). 

Subpart  E — Manifeat  Syatem, 
Racordkeeping,  and  Reporting 

10.  Section  264.73  is  amended  by 
revising  paragraphs  (b)  introductory 
text,  (b)(1),  (b)(2),  (b)(6),  (b)(8).  and 
(b)(10)  to  read  as  follows  (the  Comment 
following  paragraph  (b)(2)  is 
unchanged): 

§264.73    Operating  record. 

***** 

(b)  The  following  information  must  be 
recorded,  as  it  becomes  available,  and 
maintained  in  the  operating  record  for 
three  years  after  it  is  entered  into  the 
operating  record  uidess  noted  otherwise 
as  follows: 


(1)  A  description  and  the  quantity  of 
each  hazardous  waste  received,  and  the 
method(s)  and  date(s)  of  its  treatment, 
storage,  or  disposal  at  the  facility.  This 
information  must  be  maintained  in  the 
operating  record  until  closure  of  the 
facility; 

(2)  'The  location  of  each  hazardous 
'  waste  within  the  facility  and  the 

quantity  at  each  location.  For  all 
facilities,  this  information  must  include 
cross-references  to  manifest  document 
nimibers  if  the  waste  was  accompanied 
by  a  manifest.  For  disposal  facilities,  the 
location  and  quantity  of  each  hazardous  - 
waste  must  be  recorded  on  a  map  or 
diagram  that  shows  each  cell  or  disposal 
area.  All  of  this  information  must  be 
maintained  in  the  operating  record  imtil 
closure  of  the  facility. 
***** 

(6)  Monitoring,  testing,  or  analjrtical 
data,  and  corrective  action  data  where 
required  by  subpart  F  of  this  part  and 
§§  264.19,  264.191,  264.193,  264.195, 
264.222.  264.223.  264.226.  264.252 
through  264.254,  264.276.  264.278. 
264.280.  264.302  through  264.304. 
264.309.  264.347,  264.602,  264.1034(c) 
through  264.1034(f),  264.1035, 
264.1063(d)  through  264.1063(1), 
264.1064.  and  264.1082  through 
264.1090.  All  of  this  information  must 
be  maintained  in  the  operating  record 
until  closure  of  the  facility. 
***** 

(8)  All  closure  cost  estimates,  and  for 
disposal  facilities,  all  post-closure  cost 
estimates.  This  information  must  be 
maintained  in  the  operating  record  imtil 
closure  of  the  faciUty. 
***** 

(10)  Records  of  the  quantities  and  date 
of  placement  for  each  shipment  of 
hazardous  waste  placed  in  land  disposal 
units  under  an  extension  to  the  effective 
date  of  any  land  disposal  restriction 
granted  pursuant  to  §  268.5  of  this 
chapter,  a  petition  pursuant  to  §  298.6  of 
this  chapter,  or  a  certification  under 
§  268.8  of  this  chapter,  and  the 
.  applicable  notice  required  by  a 
generator  under  §  268.7(a)  of  this 
chapter.  This  information  must  be 
maintained  in  the  operating  record  until 
closure  of  the.facihty. 
***** 

11.  Section  264.90  is  amended  by 
revising  paragraph  (a)(2)  to  read  as 
follows: 

§264.90    Applteabllity. 

(a)  *  *  * 

(2)  All  solid  waste  management  units 
must  comply  with  the  requirements  in 
§  264.101.  A  surface  impoundment, 
waste  pile,  land  treatment  unit,  or 
landfill  must  comply  with  the 
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requirements  of  §§  264.91  through 
264.100  in  lieti  of  §  264.101  for  purposes 
of  detecting,  characterizing  and 
responding  to  releases  to  the  uppermost 
aquifer.  The  financial  assurance 
responsibility  requirements  of  §  264.101 
apply  to  all  regulated  units. 
***** 

12.  Section  264.98  is  amended  by 
revising  paragraphs  (c),  (g)(5)(ii). 
(g)(6)(i).  and  (g)(6)(ii)  to  read  as  follows: 

§264.98    Detection  monitoring  program. 

***** 

(c)  The  owner  or  operator  must 
conduct  and  maintain  records  for  a 
ground-water  monitoring  pro-am  for 
each  chemical  parameter  and  hazardous 
constituent  specified  in  their  permit. 
The  Regional  Administrator,  on  a 
discretionary  basis,  may  allow  sampling 
for  a  site-specific  subset  of  constituents 
from  the  Appendix  DC  list  of  this  part 
and  other  representative/related  waste 
constituents.  The  owner  or  operator 
must  maintain  a  record  of  ground-water 
analytical  data  as  measiued  and  in  a 
form  necessary  for  the  determination  of 
statistical  significance  imder 
§  264.97(h). 

(g)*  *  • 

(5)*  *  * 

(ii)  Note  in  the  operating  record 
whether  this  contamination  was  caused 
by  a  source  other  than  the  regulated  unit 
or  bom.  an  error  in  sampling,  analysis, 
or  evaluation; 
•        »        •        »        * 

(6)  *   •   * 

(i)  Note  in  the  operating  record  that 
statistically  significant  evidence  of 
contamination  was  found; 

(ii)  Enter  into  the  operating  record  a 
report  demonstrating  that  a  source  other 
than  a  regulated  unit  caused  the 
contamination,  or  that  the 
contamination  resulted  from  an  error  in 
sampling,  analysis,  or  evaluation; 
***** 

13.  Section  264.99  is  amended: 

a.  Revising  paragraph  (g): 

b.  Removing  and  reserving  paragraph 

(h)(1): 

c.  Removing  paragraphs  (i)(l)  and 
(i)(2)  and  redesignating  paragraphs  (i)(3) 
and  (i)(4)  as  (i)(l)  and  (i)(2). 

The  revision  reads  as  follows: 

§264.99    Compliance  monitoring  program. 

***** 

(g)  The  owner  or  operator  must 
analyze  samples  from  monitoring  wells 
at  the  compliance  point.  The  niunber  of 
wells  and  samples  will  be  worked  out 
on  a  case-by-case  basis  with  the 
Regional  Administrator.  The  specific 
constituents  from  Appendix  IX  of  part 
264  to  be  analyzed  wUl  also  be  worked 


out  on  a  case-by-case  basis  with  the 
Regional  Administrator.  This  analysis 
must  be  done  aimually  to  determine 
whether  additional  hazardous 
constituents  are  present  in  the 
uppermost  aquifer  and,  if  so,  at  what 
concentration,  pursuant  to  procedures 
in  §  264.98(f).  If  the  ovraer  or  operator 
finds  Appendix  DC  constituents  in  the 
groimd  water  that  are  not  already 
identified  in  the  permit  as  monitoring 
constituents,  the  owner  or  operator  may 
resample  within  one  month  and  repeat 
the  Appendix  DC  analysis.  If  the  second 
analysis  confirms  the  presence  of  new 
constituents,  the  owner  or  operator  must 
report  the  concentration  of  these 
additional  constituents  to  the  Regional 
Administrator  within  seven  days  after 
the  completion  of  the  second  analysis 
and  add  them  to  the  monitoring  list.  If 
the  owner  or  operator  chooses  not  to 
resample.  then  he  or  she  must  report  the 
concentrations  of  these  additional 
constituents  to  the  Regional 
Administrator  within  seven  days  after 
completion  of  the  initial  analysis,  and 
add  them  to  the  monitoring  list. 
*        *        *        *        * 

14.  Section  264.113  is  amended  by 
revising  paragraph  (e)(5)  to  read  as 
follows: 

§264.113    Cloaura;  time  aHowed  for 
ckMura. 


(e)  *  *  * 

(5)  During  the  period  of  corrective 

action,  the  owner  or  operator  shall 

provide  an  annual  report  to  the  Regional 

Administrator  describing  the  progress  of 

the  corrective  action.  This  report  shall 

include  all  ground-water  monitoring 

data,  and  an  evaluation  of  the  effect  of 

the  continued  receipt  of  non-hazardous 

wastes  on  the  corrective  action. 

***** 

15.  Section  264.120  is  revised  to  read 

as  follows: 

§264.120    Certtncation  of  completion  of 
post-ciosura  cara. 

No  later  than  60  days  after  completion 
of  the  established  post-closure  care 
period  for  each  hazardous  waste 
disposal  unit,  the  owner  or  operator 
must  submit  to  the  Regional 
Administrator  a  certification  that  the 
post-closure  care  period  was  done  in 
accordance  with  the  specifications  in 
the  post-closure  plan.  The  certification 
miist  be  signed  by  the  owner  or  operator 
and  an  independent  registered 
professional  engineer  or  Certified 
Hazardous  Materials  Manager. 
Docimientation  supporting  the 
certification  must  be  furnished  to  the 
Regional  Administrator  upon  request 
imtil  he  releases  the  owner  or  operator 


from  the  financial  assurance 
requirements  for  post-closure  care  under 
§264.145(1). 

Subpart  I— Uaa  and  Managamant  of 
Cohtainara 

16.  Section  264.174  is  revised  to  read 
as  follows: 

§264.174    Inspectione. 

At  least  weekly,  or  less  frequently  as 
determined  by  the  Director,  the  owner 
or  operator  must  inspect  areas  where 
containers  are  stored.  In  all  cases, 
inspections  must  occur  at  least  monthly. 
Director  decisions  about  less  frequent 
inspections  will  be  based  on  an 
evsduation  of  the  compliance  record  of 
a  facility.  The  owner  or  operator  must 
look  for  leaking  containers  and  for 
deterioration  of  containers  and  the 
containment  system  caused  by  corrosion 
or  other  factors. 

Subpart  J— Tank  Syatama 

17.  Section  264.191  is  amended  by 
revising  paragraphs  (a)  and  (b)(5)(ii)  to 
read  as  follows  (the  Note  following 
paragraph  (b)(5)(ii)  is  unchanged): 

§264.191    Asaeeamentofexiatingtank 
system's  Integrity. 

(a)  For  each  existing  tank  system  that 
does  not  have  secondary  containment, 
the  owner  or  operator  must  determine 
that  the  tank  system  is  not  leaking  or  is 
unfit  for  use.  Except  as  provided  in 
paragraph  (c)  of  this  section,  the  owner 
or  operator  must  obtain  and  keep  an 
assessment  reviewed  and  certified  by  an 
independent,  qualified  registered 
professional  engineer  or  a  Certified 
Hazardous  Materials  Manager  attesting 
to  the  tank  system's  integrity. 

(b)*  •  * 

(5)*  •  • 

(ii)  For  other  than  non-enterable 
underground  tanks  and  for  ancillary 
equipment,  this  assessment  must 
include  a  leak  test  or  other  integrity 
examination  that  is  certified  by  an 
independent,  qualified  registered 
professional  engineer  or  a  Certified 
Hazardous  Materials  Manager  that 
addresses  cracks,  leaks,  corrosion,  or 


erosion. 

*        *        *        *     -  * 

18.  Section  264.192  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (b)  introductory  text  to  read  as 
follows: 

§264.192    Design  and  installation  Of  new 
tank  systems  or  components. 

(a)  Owners  or  operators  of  new  tank 
systems  or  components  must  obtain  and 
.  submit  to  the  Regional  Administrator,  at 
the  time  of  submittal  of  part  B 
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information,  an  assessment,  reviewed 
and  certified  by  an  independent, 
qualified,  registered  professional 
engineer  or  a  Certified  Hazardous 
Materials  Manager  attesting  that  the 
tank  system  has  sufficient  structural 
integrity  and  is  acceptable  for  the 
storing  and  treating  of  hazardous  waste. 
The  assessment  must  show  that  the 
foimdation,  structural  support,  seams, 
connections,  and  pressure  controls  (if 
applicable)  are  adequately  designed  and 
that  the  tank  system  has  sufficient 
structural  strength,  compatibility  with 
the  waste(s)  to  be  stored  or  treated,  and 
corrosion  protection  to  ensure  that  it 
will  not  collapse,  rupture,  or  fail.  This 
assessment,  which  will  be  used  by  the 
Regional  Administrator  to  approve  or 
disapprove  the  acceptability  of  the  tank 
system  design,  must  include,  at  a 
minimiun,  the  following  information: 
***** 

(b)  The  owner  or  operator  of  a  new 
tank  system  must  ensure  that  proper 
handling  procedures  are  adhered  to  in 
order  to  prevent  damage  to  the  system 
during  instaiUation.  Prior  to  covering, 
enclosing,  or  placing  a  new  tank  system 
or  component  in  use,  an  independent, 
qualified  registered  professional 
engineer  or  Certified  Hazardous 
Materials  Manager  or  independent, 
qualified  installation  inspector  must 
inspect  the  system  or  component  for  the 
presence  of  any  of  the  following  items: 
•        *        *        *        * 

19.  Section  264.193  is  amended: 

a.  By  revising  paragraph  (a); 

b.  By  revising  paragraphs  (c)(3)  and 
(c)(4);  (the  Note  following  paragraph 
(c)(4)  is  unchanged); 

c.  By  revising  paragraph  (e)(3)(iii)  (the 
Note  foUowing  paragraph  (eK3)(iii)  is 
unchanged); 

d.  By  revising  paragraph  (g) 
intnx^uctory  text  and  paragraph  (g)(1); 

e.  By  removing  paragraph  (h)  and 
redesignating  paragraph  (i)  as  (h). 

The  revisions  read  as  follows: 

S264.193    Containment  and  dataction  of 


(a)  Secondary  containment  must  be 
provided  for  all  existing  and  new  tank 
systems  and  components.    , 

•        •        •        •        *        I 

(c)*  *  * 

(3)  Provided  with  a  leak-detection 
system  that  is  designed  and  operated  so 
that  it  will  detect  the  failure  of  either 
the  primary  or  secondary  containment 
structure  or  the  presence  of  any  release 
of  hazardous  waste  or  accumulated 
liquid  in  the  secondary  containment 
system  within  24  hours,  or  at  the 
earliest  practicable  time;  and 

(4)  Sloped  or  oth^wise  designed  or 
operated  to  drain  and  remove  liquids 


resulting  from  leaks,  spills,  or 
precipitation.  Spilled  or  leaked  waste 
and  accumulated  precipitation  must  be 
removed  fi-om  the  secondary 
containment  system  within  24  hours,  or 
in  as  timely  a  manner  as  is  possible  to 
prevent  harm  to  himian  health  and  the 
environment. 
***** 

(e)*   *   * 

(3)*  *   * 

(iii)  Provided  with  a  built-in, 
continuous  leak-detection  system 
capable  of  detecting  a  release  within  24 
hours,  or  at  the  earliest  practicable  time. 
***** 

(g)  The  owner  or  operator  is  not 
required  to  comply  with  the 
requirements  of  this  section  if  he  or  she 
implements  alternate  design  and 
operating  practices  and  keeps  records  at 
the  facility  describing  these  practices. 
Such  alternate  design  and  operating 
practices,  together  with  location 
characteristics,  must  prevent  the 
migration  of  any  hazardous  waste  or 
hazardous  constituents  into  the  ground 
water  or  surface  water  at  least  as 
effectively  as  secondary  containment, 
during  the  active  life  of  the  tank  system; 
or,  in  the  event  of  a  release  that  does 
migrate  to  groimd  or  surface  water,  no 
substantial  present  or  potential  hazard 
will  be  posed  to  human  health  or  the 
environment.  New  undergroimd  tank 
systems  may  not  be  exempted  from  the 
secondary  containment  requirements  of 
this  section. 

(1)  The  owner  or  operator  who  uses 
these  alternate  tank  design  and 
operating  practices  and  who  has  a 
release  must: 

(i)  Comply  with  the  reqiurements  of 
§264.196  and 

(ii)  Decontaminate  or  remove 
contaminated  soil  to  the  extent 
necessary  to: 

(A)  Enable  the  tank  system  to  resimie 
operation  with  the  capability  for  the 
detection  of  releases  at  least  equivalent 
to  the  capability  it  had  prior  to  the 
release;  and 

(B)  Prevent  the  migration  of 
hazardous  waste  or  hazardous 
constituents  to  ground  or  surface  water. 

(iii)  If  contaminated  soil  cannot  be 
removed  or  decontaminated,  the  owner 
or  operator  must  comply  with  the 
requirements  of  §  264.197(b). 
•        •        *        •        • 

20.  Section  264.195  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 
(the  Note  following  paragraph  (b)  is 
unchanged): 

}264.195    InapectkMia. 

***** 

(b)  The  owner  or  operator  must 
inspect  at  least  weekly,  or  less 


frequently  as  determined  by  the 
Director.  In  all  cases,  inspections  must 
occur  at  least  monthly.  Director 
decisions  about  less  frequent 
inspections  will  be  based  on  an 
evaluation  of  the  compliance  record  of 
a  facility. 
***** 

21.  Section  264.196  is  amended  by 
removing  paragraph  (d);  redesignating 
paragraphs  (e)  and  (f)  as  paragraphs  (d) 
and  (e),  respectively;  and  revising  newly 
designated  paragraph  (e)  to  read  as 
follows: 

§  264.1 96  Raaponae  to  leaks  or  spills  and 
disposition  of  lealdng  or  unfit-for-use  tank 
systems. 

*        *        *        *        * 

(e)  Certification  of  major  repairs.  If 
the  owner/operator  has  repaired  a  tank 
system  in  accordance  with  paragraph  (d) 
of  this  section,  and  the  repair  has  been 
extensive  (e.g.,  installation  of  an 
internal  liner;  repair  of  a  ruptured 
primary  containment  or  secondary 
containment  vessel),  the  tank  system 
must  not  be  returned  to  service  imless 
the  owner/operator  has  obtained  a 
certification  by  an  independent, 
qualified,  registered,  professional 
engineer  or  Certified  Hazardous 
Materials  Manager  that  the  repaired 
system  is  capable  of  handling  hazardous 
wastes  without  release  for  the  intended 
life  of  the  system. 

Subpart  K— Surface  Impoundments 

22.  Section  264.223  is  amended  by 
removing  paragraphs  (b)(1),  (b)(2)  and 
(b)(6);  redesignating  paragraphs  (b)(3) 
through  (b)(5)  as  paragraphs  (b)(1) 
through  (b)(3),  respectively;  and  revising 
paragraph  (c)  introductory  text  to  read 
as  follows: 

§264.223    Response  actions. 

***** 

(c)  To  make  the  leak  and/or 
remediation  determinations  in 
paragraphs  (b)(1),  (2),  and  (3)  of  this 
section,  the  owner  or  operator  must: 


Subpart  L— Waste  Piles 

23.  Section  264.251  is  amended  by 
revising  paragraph  (c)  introductory  text 
to  read  as  follows: 

§264.251    Design  and  operating 
leQuiieineiils. 

***** 

(c)  The  owner  or  operator  of  each  new 
waste  pile,  each  lateral  expansion  of  a 
waste  pile  \mit,  and  each  replacement  of 
an  existing  waste  pile  unit  must  install 
two  or  more  liners,  and  a  leachate 
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collection  and  removal  system  above 
and  between  the  liners. 

***** 

24.  Section  264.253  is  amended  by 
removing  paragraphs  (b)(1),  (b)(2)  and 
(b)(6);  redesignating  paragraphs  (b)(3) 
through  (b)(5)  as  (b)(1)  through  (b)(3), 
respectively;  and  revising  paragraph  (c) 
introductory  text  to  read  as  follows: 

§264.253    Response  actione. 

***** 

(c)  To  make  the  leak  and/or 
remediation  determinations  in 
paragraphs  (b)(1),  (2),  and  (3)  of  this 
section,  the  owner  or  operator  must: 


Subpart  M— Land  Treatment 
§264.278    [Amended] 

25.  Section  264.278  is  amended  by 
removing  and  reserving  paragraph  (g)(1); 
removing  paragraphs  (h)(1)  and  (h)(2) 
and  redesignating  paragraphs  (h)(3)  and 
(h)(4)  as  (h)(1)  and  (h)(2). 

Subpart  M-4^ndfills 

26.  Section  264.304  is  amended  by 
removing  paragraphs  (b)(1),  (b)(2)  and 
(b)(6);  redesignating  paragraphs  (b)(3) 
through  (b)(5)  as  (b)(1)  through  (b)(3); 
and  revising  paragraph  (c)  introductory 
text,  to  read  as  follows: 

§264.304    Response  actions. 

***** 

(c)  To  make  the  leak  and/or 
remediation  determinations  in 
paragraphs  (b)(1),  (2),  and  (3)  of  this 
section,  the  owner  or  operator  must: 

***** 

27.  Section  264.314  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  through  (f) 
as  paragraphs  (a)  through  (e)  and  by 
revising  newly  designated  paragraphs 
(a)  and  (e)  introductory  text  to  read  as 
follows: 

§  264.31 4    Special  requirements  tor  bulk 
and  containerized  liquids. 

(a)  The  placement  of  bulk  or  non- 
containerized  liquid  hazardous  waste  or 
hazardous  waste  or  hazardous  waste 
containing  free  liquids  (whether  or  not 
sorbents  have  been  added)  in  any 
landfill  is  prohibited. 
***** 

(e)  The  placement  of  any  liquid  that 
is  not  a  hazardous  waste  in  a  landfill  is 
prohibited  unless  the  owner  or  operator 
of  the  landfill  demonstrates  to  the 
Regional  Administrator,  or  the  Regional 
Achninistrator  determines  that: 


Sutipart  O— Incinerators 

§264.343    [Amended] 

28.  Section  264.343  is  amended  by 
removing  the  last  sentence  of  paragraph 
(a)(2). 

Subpart  W— Drip  Pads 

29.  Section  264.571  is  amended  by 
revising  paragraphs  (a),  (b),  and  (c)  to 
read  as  follows: 

§  264371    Assessment  of  existing  drip  pad 
integrity. 

(a)  For  each  existing  drip  pad,  the 
owner  or  operator  must  determine 
whether  it  meets  all  of  the  requirements 
of  this  subpart,  except  the  requirements 
for  liners  and  leak  detection  systems  of 
§  264.573(b).  The  owner  or  operator 
must  obtain  an  assessment  reviewed 
and  certified  by  an  independent, 
qualified  registered  professional 
engineer  or  Certified  Hazardous 
Materials  Manager.  The  assessment 
must  be  updated  and  recertified 
annually  xmtil  all  upgrades,  repairs,  or 
modifications  necessary  to  achieve 
compliance  with  the  standards  of 

§  264.573  are  complete. 

(b)  The  owner  or  operator  must 
develop  a  plan  for  upgrading,  repairing, 
and  modifying  the  drip  pad  to  meet  the 
requirements  of  §  264.573(b).  This  plan 
must  describe  all  changes  to  be  made  to 
the  drip  pad  in  sufficient  detail  to 
docimient  compliance  with  the 
requirements  of  §  264.573.  The  plan 
must  be  completed  no  later  than  two 
years  before  the  date  that  all  repairs, 
upgrades,  and  modifications  are 
complete.  The  plan  must  be  reviewed 
and  certified  by  an  independent    - 
qualified  registered  professional 
engineer  or  a  Certified  Hazardous 
Materials  Manager. 

(c)  Upon  completion  of  all  upgrades, 
repairs,  and  modifications,  the  owner  or 
operator  must  develop  as-built  drawings 
for  the  drip  pad  together  with  a 
certification  by  an  independent 
qualified  registered  professional 
engineer  or  a  Certified  Hazardous 
Materials  Manager  that  the  drip  pad 
conforms  to  the  drawings. 
***** 

30.  Section  264.573  is  amended  by 
revising  paragraphs  (a)(4)(ii),  (g),  and 
(m)(l)(iii)  and  removing  paragraphs 
(m)(l)(iv)  and  (m)(3)  and  removing  and 
reserving  paragraph  (m)(2)  to  read  as 
follows: 

§264.573    Design  and  operating 
requirements. 

(a)  *  *  * 

(4)  *  •  *  ^    . 

(ii)  The  owner  or  operator  must  obtain 

and  keep  on  file  an  assessment  of  the 


drip  pad  reviewed  and  certified  by  an 
independent,  qualified,  registered 
professional  engineer  or  Certified 
Hazardous  Materials  Manager  attesting 
to  the  results  of  the  evaluation.  The 
assessment  mu^  be  reviewed,  updated, 
and  recertified  annually.  The  evaluation 
must  doctunent  the  extent  to  which  the 
drip  pad  meets  the  design  and  operating 
standards  of  this  section,  except  for 
paragraph  (b)  of  this  section. 
***** 

(g)  The  owner  or  operator  must 
evaluate  the  drip  pad  to  determine  that 
it  meets  the  requirements  of  paragraphs 
(a)  through  (f)  of  this  section  and  must 
obtain  a  certification  of  this  by  an 
independent,  qualified,  registered 
professional  engineer  or  a  Certified 
Hazardous  Materials  Manager  and 
maintain  this  certification  on-^site. 


*  -• 


(m) 

(iii)  Determine  what  steps  must  be 
taken  to  repair  the  drip  pad  and  clean 
up  any  leakage  from  below  the  drip  pad, 
and  establish  a  schedule  for 
accomplishing  the  repairs.  Records  that 
repairs  were  completed  on  schedule 
must  be  kept  at  the  facility. 
***** 

31.  Section  264.574  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§264.574    Inspections. 

(a)  During  construction  or  installation, 
liners  and  cover  systems  (for  example, 
membranes,  sheets,  or  coatings)  must  be 
inspected  for  uniformity,  damage  and 
imperfections.  Immediately  after 
construction  or  installation,  liners  must 
be  inspected  and  certified  to  meet  the 
requirements  in  §  264.573  by  an 
independent,  qualified  registered 
professional  engineer  or  a  Certified 
Hazardous  Materials  Manager.  This 
certification  must  be  maintained  at  the 
facility  as  part  of  the  facility  operating 
record.  After  installation,  liners  and 
covers  must  be  inspected  to  ensure  tight 
seams  and  joints  and  the  absence  of 
tears,  punctures,  or  blisters. 


Subpart  AA— Air  Emission  Standards 
for  Process  Vents 

§264.1036    [Removed  and  Reserved] 

32.  Remove  and  reserve  §  264.1036. 

Subpart  BB— Air  Emission  Standards 
for  Equipment  I.Mks 

§264.1062    [Amended] 

33.  Section  264.1061  is  amended  by 
removing  paragraph  (b)(1);  redesignating 
paragraphs  (b)(2)  and  (b)(3)  as 
paragraphs  (b)(1)  and  {b)(2). 


I  ¥  F^l         Of 


tn  I  T^.. 


1  T       tnnO  I  XimnnBtkA     Dlllaa 


2.^?ia 


2538 


Federal  Register/ Vol.  67,  No.  12 /Thursday,  January  17,  2002 / Proposed  Rules 


respectively;  and  removing  paragraph 
(d).  I 

1264.1062    [AmendMq 

34.  Section  264.1062  is  amended  by 
removing  paragraph  (a)(2)  and 
redesignating  paragraph  (a)(1)  as 
paragraph  (a). 

1264.1065    [Removed  and  RMerved] 

35.  Remove  and  reserve  §  264.1065. 

SubfMTt  DD— Containment  Buildings 

36.  Section  264.1100  is  amended  by 
revising  the  introductory  text  to  read  as 
follows:  I 

1264.1100  ApplicabiHty. 

The  requirements  of  this  subpart 
apply  to  owners  or  operators  who  store 
or  treat  hazardous  waste  in  units 
designed  and  operated  imder  §  264.1101 
of  this  subpart.  The  owner  or  operator 
is  not  subject  to  the  definition  of  land 
disposal  in  RCRA  section  3004(k) 
provided  that  the  unit: 
•        •        •        •        • 

37.  Section  264.1101  is  amended  by 
revising  paragraphs  (c)(2),  (c)(3)(i)(C) 
and  (c)(4),  removing  paragraphs 
(c)(3)(i)P)  and  (c)(3)(iii)  and  removing 
and  reserving  paragraph  (c)(3)(ii)  to  read 
as  follows: 

1264.1101  Design  and  operating 


(c)  *  *  • 

(2)  Obtain  certification  by  an 
independent  qualified  registered 
professional  engineer  or  Certified 
Hazardous  Materials  Manager  that  the 
contaiiunent  building  design  meets  the 
requirements  of  paragraphs  (a),  (b),  and 
(c)  of  this  section.  i 

(3)  •  •  • 
(i)  •  *  • 

(C)  Determine  what  steps  must  be 
taken  to  repair  the  containment 
building,  remove  any  leakage  from  the 
secondary  containment  system,  and 
establish  a  schedule  for  accomplishing 
the  clean-up  and  repairs.  Records  that 
repairs  were  completed  on  schedule 
must  be  kept  at  the  facility.  | 

(ii)  [Reserved]  I 

(4)  Inspect  and  record  in  the  facility's 
operating  record  at  least  once  every 
seven  days,  or  les^  frequently  as 
determined  by  the  Director,  data 
gathered  from  monitoring  and  leak 
detection  equipment  as  well  as  the 
containment  building  and  the  area 
immediately  surrounding  the 
containment  building  to  detect  signs  of 
releases  of  hazardous  waste.  In  all  cases, 
inspections  must  occur  at  least  monthly. 
Director  decisions  about  less  frequent 
inspections  will  be  based  on  an 


evaluation  of  the  compliance  record  of 
a  facility. 


PART  265— INTERIIM  STATUS 
STANDARDS  FOR  OWNERS  AND 
OPERATORS  OF  HAZARDOUS  WASTE 
TREATMENT.  STORAGE,  AND 
DISPOSAL  FACIUTIES 

38.  The  authority  citation  for  part  265 
continues  to  read  as  follows: 

Autliority:  42  U.S.C.  6905.  6906,  6912, 
6922,  6923,  6924,  6925.  6935,  6936,  and 
6937,  unless  otherwise  noted. 

Sutipart  B— General  Facility  Standards 

39.  Section  265.1  is  amended  by 
revising  paragraph  (b)  to  read  as  follows 
(the  Comment  following  paragraph  (b)  is 
unchanged): 

§265.1    Purpose,  scope,  and  applicability. 

***** 

(b)  Except  as  provided  in 
§  265.1080(b),  the  standards  of  this  part, 
§§264.552,  264.553,  and  264.554  of  this 
chapter  apply  to  owners  and  operators 
of  facilities  that  treat,  store,  or  dispose 
of  hazardous  waste  and  who  have 
complied  with  the  requirements  for 
interim  status  imder  RCRA  section 

3005(e)  and  §  270.10  of  this  chapter. 

*  •  * 

40.  Section  265.16  is  amended  by 
revising  paragraphs  (a)(1)  and  (a)(3)  and 
(d)  to  read  as  follows: 

{265.16    Personnel  training. 

(a)(1)  Facility  personnel  must 
successfully  complete  a  program  of 
classroom  instruction  or  on-the-job 
training  that  teaches  them  to  perform 
their  duties  in  a  way  that  ensures  the 
facility's  compliance  with  the 
requirements  of  this  part. 
***** 

(3)  The  owner  or  operator  of  the 
facility  shall  ensiue  that  all  personnel 
potentially  involved  in  emergency 
response  at  the  facility: 

(i)  Have  received  training  required  by 
the  Occupational  Safety  and  Health 
Administration  at  29  CFR 
1910.120(p)(8)  or  1910.120(q)  as 
applicable;  and 

fii)  Have  been  trained  in  all  elements 
of  the  facility's  contingency  plan 
applicable  to  their  roles  in  emergency 
response. 
***** 

(d)  The  owner  or  operator  must 
maintain  at  the  facility  records 
documenting  the  training  or  job 
experience  required  under  paragraphs 
(a),  (b),  and  (c)  of  this  section  that  has 
been  given  to  and  completed  by  facility 
personnel. 


Subpart  D— Contingency  Plans  and 
Emergency  Procedures 

41.  Section  265.52  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§  265.52    Content  of  contingency  plan. 

*  *        •        *        * 

(b)  If  the  owner  or  operator  has 
already  prepared  a  Spill  Prevention, 
Control,  and  Countermeasiu^s  (SPCC) 
Plan  in  accordance  with  part  112  of  this 
chapter,  or  part  1510  of  chapter  V,  or 
some  other  emergency  or  contingency 
plan,  he  need  only  amend  that  plan  to 
incorporate  hazardous  waste 
management  provisions  that  are 
sufficient  to  comply  with  the 
requirements  of  this  Part.  The  owner  or 
operator  should  consider  developing 
one  contingency  plan  based  on  the 
National  Response  Team's  Integrated 
Contingency  Plan  Guidance  (One  Plan) 
which  meets  all  regulatory 
requirements.  - 
***** 

42.  Section  265.56  is  amended  by 
removing  paragraph  (i)  and 
redesignating  paragraph  (j)  as  paragraph 

(i) 

43.  Section  265.73  is  amended  by 
revising  paragraphs  (b)  introductory 
text,  (b)(1),  (b)(2),  (b)(6),  (b)(8),  and 
(b)(10)  to  read  as  follows  (the  Comment 
following  paragraph  (b)(6)  is 
imchanged): 

1265.73    Operating  record. 

'•*••* 

(b)  The  following  information  must  be 
recorded,  as  it  becomes  available,  and 
maintained  in  the  operating  record  for 
three  years  after  it  is  entered  into  the 
operating  record  tmless  noted  otherwise 
as  follows: 

(1)  A  description  and  the  quantity  of 
each  hazardous  waste  received,  and  the 
method(s)  and  date(s)  of  its  treatment, 
storage,  or  disposal  at  the  facility.  This 
information  must  be  kept  in  the 
operating  record  until  closure  of  the 
facility; 

(2)  'The  location  of  each  hazardous 
waste  within  the  facility  and  the 
quantity  at  each  location.  For  all 
fedlities,  this  information  must  include 
cross-references  to  manifest  docmnent 
numbers  if  the  waste  was  accompanied 
by  a  manifest.  Fot  disposal  facilities,  the 
location  and  quantity  of  each  hazardous 
waste  must  be  recorded  on  a  map  or 
diagram  that  shows  each  cell  or  disposal 
area.  All  of  this  information  must  be 
maintained  in  the  operating  record  until 
closiue  of  the  facility; 

•  *        •        •        • 

(6)  Monitoring,  testing  or  analytical 
data,  and  corrective  action  where 
reqpured  by  subpart  F  of  this  part  and  by 
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§§265.19,  265.90,  265.94,  265.191, 
265.193,  265.195,  265.222,  265.223, 
265.226,  265.255,  265.259.  265.260, 
265.276,  265.278,  265.280(d)(1),  265.302 
through  265.304,  265.347,  265.377, 
265.1034(c)  through  265.1034(f), 
265.1035,  265.1063(d)  through 
265.1063(i),  265.1064,  and  265.1083 
through  265.1090  of  this  part.  AH  of  this 
information  must  be  maintained  in  the 
operating  record  until  closure  of  the 
facility; 
***** 

(8)  Records  of  the  quantities  (and  date 
of  placement)  for  eadi  shipment  of 
hazardous  waste  placed  in  land  disposal 
units  under  an  extension  to  the  effective 
date  of  any  land  disposal  restriction 
granted  pursuant  to  §  268.5  of  this 
chapter,  monitoring  data  required 
pursuant  to  a  petition  under  §  268.6  of 
this  chapter,  or  a  certification  xmder 
§  268.8  of  this  chapter,  and  the 
applicable  notice  required  by  a 
generator  imder  §  268.7(a)  of  this 
chapter.  All  of  this  information  must  be 
maintained  in  the  operating  record  imtil 
closure  of  the  facility. 
***** 

(10)  For  an  on-site  treatment  facility, 
the  information  contained  in  the  notice 
(except  the  manifest  niunber),  and  the 
certification  and  demonstration  if 
applicable,  required  by  the  generator  or 
the  owner  or  operator  under  §  268.7  or 
§  268.8  of  this  chapter.  All  of  this 
information  must  be  maintained  in  the 
operating  record  imtil  closure  of  the 
facility. 


Subpart  F— Groundwater  Monitoring 

44.  Section  265.90  is  amended  by 
revising  paragraph  (d)(1)  and  (d)(3)  to 
read  as  follows: 

§265.90    Appiical}ility. 

***** 

(d)*  *  * 

(1)  Within  one  year  after  [the  effective 
date  of  the  final  rule],  develop  a  specific 
plan,  certified  by. a  qualified  geologist  or 
geotechnical  engineer,  which  satisfies 
the  requirements  of  §  265.93(d)(3),  for 
an  alternate  ground-water  monitoring 
system; 
*        *        *        *    •    • 

(3)  Prepare  a  report  in  accordance 
with  §  265.93(d)(4); 

***** 

45.  Section  265.93  is  an^ended: 

a.  By  revising  paragraph  (c)(1); 

b.  Redesignating  paragraph  (d)(1)  as 
paragraph  (d)  introductory  text,  and 
redesignating  paragraphs  (d)(2)  through 
(d)(7)  as  (d)(1)  through  (d)(6), 
respectively; 


c.  Revising  newly  designated 
paragraphs  (d)  introductory  text,  (d)(1), 
(d)(2)  introductory  text,  (d)(3) 
introductory  text,  (d)(4).  (d)(5),  (d)(6). 
and  paragraph  (e)  and  (f). 

The  revisions  read  as  follows: 

§  265.93    Preparation,  evaluation  and 
response. 

*        *        *        *        * 

(c)(1)  If  the  comparisons  for  the 
upgradient  wells  made  under  paragraph 
(b)  of  this  section  show  a  significant 
increase  (or  pH  decrease),  the  owner  or 
operator  must  note  this  in  the  operating 
record. 
***** 

(d)  If  the  analyses  performed  under 
paragraph  (c)(2)  of  this  section  confirm 
a  significant  increase  (or  pH  decrease), 
the  owner  or  operator  must: 

(1)  Develop  a  specific  plan,  based  on 
the  outline  required  under  paragraph  (a) 
of  this  section  and  certified  by  a 
qualified  geologist  or  geotechnical 
engineer,  for  a  ground-water  quality 
assessment  program  at  the  facility. 

(2)  The  plan  to  be  developed  under 

§  265.90(d)(1)  or  paragraph  (d)(1)  of  this 
section  must  specify: 
***** 

(3)  The  owner  or  operator  must 
implement  the  "groimd- water  quality 
assessment  program  which  satisfies  the 
requirements  of  paragraph  (d)(2)  of  this 
section,  and.  at  a  minimum,  determine: 
***** 

(4)  The  owner  or  operator  must  make 
his  first  determination  under  paragraph 
(d)(3)  of  this  section  as  soon  as 
technically  feasible,  and  prepare  a 
report  containing  an  assessment  of  the 
ground-water  quality.  This  report  must 
be  kept  in  the  facility  operating  record. 

(5)  If  the  owner  or  operator 
determines,  based  on  itie  results  of  the 
first  determination  imder  paragraph 
(d)(3)  of  this  section,  that  no  hazardous 
waste  or  hazardous  waste  constituents 
from  the  facility  have  entered  the 
ground  water,  then  he  may  reinstate  the 
indicator  evaluation  program  described 
in  §  265.92  and  paragraph  (b)  of  this 
section. 

(6)  If  the  owner  or  operator 
determines,  based  on  the  first 
determination  under  paragraph  (d)(3)  of 
this  section,  that  hazardous  waste  or 
hazardous  waste  constituents  from  the 
facility  have  entered  the  ground  water, 
then  he: 

(i)  Must  continue  to  make  the 
determinations  required  under 
paragraph  (d)(3)  of  this  section  on  a 
quarterly  basis  until  final  closure  of  the 
facility,  if  the  ground-water  quality 
assessment  plan  was  implemented  prior 
to  final  closure  of  the  facility;  or 


(ii)  May  cease  to  make  the 
determinations  required  under 
paragraph  (d)(3)  of  this  section,  if  the 
ground-water  quality  assessment  plan 
was  implemented  during  the  post- 
closure  care  period. 

(e)  Notwithstanding  any  other 
provision  of  this  subpart,  any  ground- 
water quality  assessment  to  satisfy  the 
requirements  of  paragraph  (d)(3)  of  this 
section  which  is  initiated  prior  to  final 
closure  of  the  facility  must  be 
completed  in  accordance  with 
paragraph  (d)(4)  of  this  section. 

(0  Umess  the  ground  water  is 
monitored  to  satisfy  the  requirements  of 
paragraph  {d){3)  of  this  section,  at  least 
annually  the  owner  or  operator  must 
evaluate  the  data  on  ground-water 
surface  elevations  obtained  under 
§  265.92(e)  to  determine  whether  the 
requirements  under  §  265.91(a)  for 
locating  the  monitoring  wells  continue 
to  be  satisfied.  If  the  evaluation  shows 
that  §  265.91(a)  is  no  longer  satisfied, 
the  owner  or  operator  must  immediately 
modify  the  number,  location,  or  depth 
of  the  monitoring  wells  to  bring  the 
groimdwater  monitoring  system  into 
compliance  with  this  requirement. 

46.  Section  265.94  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a)  introductory  text,  (a)(2), 
and  i(b),  to  read  as  follows: 

§265.94    Recordkeeping  requirements. 

(a)  Unless  the  ground  water  is 
monitored  to  satisfy  the  requirements  of 
§  265.93(d)(3),  the  owner  or  operator 
must: 

***** 

(2)  Keep  records  of  the  following: 

(i)  During  the  first  year  when  initial 
background  concentrations  are  being 
established  for  the  facility: 
concentrations  or  values  of  the 
parameters  listed  in  §  265.92(b)(1)  for 
each  ground-water  monitoring  well. 

(ii)  Concentrations  or  values  of  the 
parameters  listed  in  §  265.92(b)(3)  for 
each  ground- water  monitoring  well, 
along  with  the  required  evaluations  for 
these  parameters  under  §  265.93(b).  The 
owner  or  operator  must  separately 
identify  any  significant  differences  from 
initial  backgroimd  found  in  the 
upgradient  wells,  in  accordance  with 
§  265.93(c)(1). 

(iii)  Results  of  the  evaluations  of 
ground-water  surface  elevations  under 
§  265.93(f).  and  a  description  of  the 
response  to  that  evaluation,  where- 
applicable. 

(b)  If  the  ground  water  is  monitored 
to  satisfy  the  requirements  of 
§  265.93(d)(3),  the  owner  or  operator 
must  keep  records  of  the  following: 

(1)  Aniyses  and  evaluations  specified 
in  the  plan,  which  satisfies  the 
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requirements  of  §  265.93(d)(2), 
throughout  the  active  life  of  the  facility, 
and,  for  disposal  facilities,  throughout 
the  post-closiue  care  period  as  well;  and 
(2)  Results  of  his  or  her  ground-water 
quality  assessment  program,  which 
includes,  but  is  not  limited  to,  the 
calculated  (or  measured)  rate  of 
migration  of  hazardous  waste  or 
hazardous  waste  constituents  in  the 
ground  water. 

Subpart  G— Closure  and  Post-Closure 

47.  Section  265.113  is  amended  by 
revising  paragraph  (e)(5)  to  read  as 
follows:  I 

1265.113    CloMm;  time  alkmed  fbr 
dOMim. 

*        •        •        •        • 

(e)*  *  * 

(5)  The  owner  or  operator  must 
provide  annual  reports  to  the  Regional 
Administrator  describing  the  progress  of 
the  corrective  action  program.  These 
reports  must  include  ground-water 
monitoring  data  and  an  analysis  of  the 
efiiect  of  continued  receipt  of  non- 
hazardous  waste  on  the  effectiveness  of 
the  corrective  action. 
*****      I 

48.  Section  265.120  is  revised  as 
follows: 

1265.120   Cwtiflcationofcomptotionof 
post-ckwufB  cm. 

No  later  than  60  days  after  the 
completion  of  the  established  post- 
closure  care  period  for  each  hazardous 
waste  disposal  unit,  the  owner  or 
operator  must  submit  to  the  Regional 
Administrator  a  certification  that  the 
post-closure  care  period  for  the 
hazardous  waste  disposal  imit  was 
performed  in  accordance  with  the 
specifications  in  the  approved  post- 
closure  plan.  The  certification  must  be 
signed  by  the  owner  or  operator  and  by 
an  independent,  qualified  registered 
professional  engineer  or  Certified 
Hazardous  Materials  Manager. 
Documentation  supporting  the 
certification  must  be  furnished  to  the 
Regional  Administrator  upon  request 
imtil  he  releases  the  owner  or  operator 
from  the  financial  assurance 
requirements  for  post-closiue  care  under 
§  265.145(h). 

Subpart  I— Use  and  Management  of 
Containers  j 

49.  Section  265.174  is  revised  to  read 
as  follows: 

1265.174    inspMrtiont. 

At  least  weekly,  or  less  frequentiy  as 
determined  by  the  Director,  the  owner 
or  operator  must  inspect  areas  where 


containers  are  stored.  In  all  cases, 
inspections  must  occur  at  least  monthly. 
Director  decisions  about  less  frequent 
inspections  will  be  based  on  an 
evaluation  of  the  compliance  record  of 
a  facility.  The  owner  or  operator  must 
look  for  leaking  containers  and  for 
deterioration  of  containers  and  the 
containment  system  caused  by  corrosion 
or  other  factors. 

Subpart  J — ^Tank  Systems 

50.  Section  265.191  is  amended  by 
revising  paragraphs  (a)  and  (b)(5)(ii)  to 
read  as  follows  (the  Note  following 
paragraph  (b)(5)(ii)  is  unchanged): 

§  265.1 91    Assessment  of  existing  tanit 
system's  integrity. 

(a)  For  each  existing  tank  system  that 
does  not  have  secondary  contaimnent 
meeting  the  requirements  of  §  265.193, 
the  owner  or  operator  must  determine 
that  the  tank  system  is  not  leaking  or  is 
unfit  for  use.  Except  as  provided  in 
paragraph  (c)  of  this  section,  the  owner 
or  operator  must  obtain  and  keep  an 
assessment  reviewed  and  certified  by  an 
independent,  qualified  registered 
professional  engineer  or  Certified 
Hazardous  Materials  Manager  attesting 
to  the  tank  system's  integrity. 
*        •        *        •        • 

(b)*  *  * 

(5)*  *  * 

(ii)  For  other  than  non-enterable 
underground  tanks  and  for  ancillary 
equipment,  this  assessment  must  be 
either  a  leak  test,  as  described  in 
paragraph  (b)(5)(i)  of  this  section,  or  an 
internal  inspection  and/or  other  tank 
integrity  examination  certified  by  an 
independent,  qualified  registered 
professional  engineer  or  Certified 
Hazardous  Materials  Manager  that 
addresses  cracks,  leaks,  corrosion,  and 
erosion. 
***•*. 

51.  Section  265.192  is  amended  by 
revising  paragraphs  (a)  introductory  text 
and  (b)  introductory  text  to  read  as 
follows: 

§  265.192    Design  and  installation  of  new 
tank  systems  or  components. 

(a)  Owners  or  operators  of  new  tank 
systems  or  components  must  ensiu«  that 
the  foimdation,  structiual  support, 
seams,  connections,  and  pressure 
controls  (if  applicable)  are  adequately 
designed  and  that  the  tank  system  has 
sufficient  structural  strength, 
compatibility  with  the  waste(s)  to  be 
stored  or  treated,  and  corrosion 
protection  so  that  it  will  not  collapse, 
rupture,  or  fail.  The  owner  or  operator 
must  obtain  an  assessment  by  an 
independent,  qualified  registered 


professional  engineer  or  Certified 
Hazardous  Materials  Manager  attesting 
that  the  system  has  sufficient  structural 
integrity  and  is  acceptable  for  the 
storing  and  treating  of  hazardous  waste. 
This  assessment  must  include  the 
following  information: 
***** 

(b)  The  owner  or  operator  of  a  new 
tank  system  must  ensure  that  proper 
handling  procedures  are  adhered  to  in    , 
order  to  prevent  damage  to  the  system 
during  installation.  Prior  to  covering, 
enclosing,  or  placing  a  new  tank  system 
or  component  in  use,  an  independent, 
qualified  registered  professional 
engineer  or  Certified  Hazardous 
Materials  Manager  or  independent, 
qualified  installation  inspector  must 
inspect  the  system  or  component  for  the 
presence  of  any  of  the  following  items: 
*        *        *       '  *        * 

52.  Section  265.193  is  amended: 

a.  By  revising  paragraphs  (a); 

b.  By  revising  paragraph  (e)(3)(iii)  (the 
Note  following  paragraph  (e)(3)(iii)  is 
unchanged); 

.  c.  By  revising  paragraphs  (g) 
introductory  text  and  (g)(1); 

d.  Removing  paragraph  (h); 

e.  Redesignating  paragraph  (i)  as  (h). 
The  revisions  read  as  follows: 

§265.193    Containment  and  detection  of 


(a)  Secondary  containment  must  be 
provided  for  all  existing  and  new  tank 
systems  and  components. 

*        •        •        •        * 

(e)*  *  * 

[3)*  *  * 

(iii)  Provided  with  a  built-in, 
continuous  leak-detection  system 
capable  of  detecting  a  release  within  24 
hours,  or  at  the  earliest  practicable  time. 
***** 

(g)  The  owner  or  operator  is  not 
required  to  comply  with  the 
requirements  of  this  section  if  he  or  she 
implements  alternate  design  and 
operating  practices  and  keeps  records  at 
the  facility  describing  these  practices. 
Such  alternate  design  and  operating 
practices,  together  with  location 
characteristics,  must  prevent  the 
migration  of  any  hazardous  waste  or 
hasirdous  constituents  into  the  ground 
water  or  surface  water  at  least  as 
effectively  as  secondary  containment, 
during  the  active  life  of  the  tank  system; 
or,  in  the  event  of  a  release  that  does 
migrate  to  groimd  or  surface  water,  no 
substantial  present  or  potential  hazard 
will  be  posed  to  human  health  or  the 
environment.  New  undergroimd  tank 
systems  may  not  be  exempted  from  the 
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secondary  containment  requirements  of 
this  section. 

(1)  The  owner  or  operator  who  uses 
these  alternate  tank  design  and 
operating  practices  and  who  has  a 
release  must: 

(i)  Comply  with  the  requirements  of 
§  264.196  of  this  chapter  and 

(ii)  Decontaminate  or  remove 
contaminated  soil  to  the  extent 
necessary  to: 

(A)  Enable  the  tank  system  to  resume 
operation  with  the  cspability  for  the 
detection  of  releases  .it  least  equivalent 
to  the  capability  it  had  prior  to  the 
release;  and 

(B)  Prevent  the  migration  of 
hazardous  waste  or  hazardous 
constituents  to  ground  or  surface  water. 

(iii)  If  contaminated  soil  cannot  be 
removed  or  decontaminated,  the  owner 
or  operator  must  comply  with  the 
requirements  of  §  264.197(b)  of  this    ^ 
chapter. 
***** 

53.  Section  265.195  is  amended  by 
revising  paragraph  (a)  to  read  as  follows 
(the  Note  following  paragraph  (a)  is 
unchanged): 

§265.195    Inspections. 

(a)  The  owner  or-operator  must 
inspect  at  least  weekly,  or  less 
frequently  as  determined  by  the 
Director.  In  all  cases,  inspections  must 
occur  at  least  monthly.  Director 
decisions  about  less  frequent 
inspections  will  be  based  on  an 
evaluation  of  the  compliance  record  of 
a  facility. 
***** 

54.  Section  265.196  is  amended  by 
removing  paragraph  (d);  redesignating 
paragraphs  (e)  and  (f)  as  paragraphs  (d) 
and  (e),  respectively;  and  revising  newly 
designated  paragraph  (e),  to  read  as 
follows  (the  Note  following  newly 
designated  paragraph  (e)  is  unchanged): 

§  265.1 96  Response  to  leaks  or  spills  and 
disposition  of  leaking  or  unftt-for-use  tank 
systems. 

***** 

(e)  Certification  of  major  repairs.  If 
the  owner/operator  has  repaired  a  tank 
system  in  accordance  with  paragraph  (d) 
of  this  section,  and  the  repair  has  been 
extensive  (e.g.,  installation  of  an 
internal  liner;  repair  of  a  ruptured 
primary  containment  or  secondary 
containment  vessel),  the  tank  system 
must  not  be  returned  to  service  imless 
the  owner/operator  has  obtained  a 
certification  by  an  independent, 
qualified,  registered,  professional 
engineer  or  Certified  Hazardous 
Materials  Manager  that  the  repaired 
system  is  capable  of  handling  hazardous 


wastes  without  release  for  the  intended 
life  of  the  system. 


paragraphs  (b)(1),  (2),  and  (3)  of  this 
section,  the  owner  or  operator  must: 


Subpart  K— Surface  Impoundments  Subpart  M— Land  Treatment 


55.  Section  265.221  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§265.221    Design  and  operating 
requirements. 

(a)  The  owner  or  operator  of  each  new 
surface  impoundment  unit,  each  lateral 
expansion  of  a  surface  impoundment 
unit,  and  each  replacement  of  a  surface 
impoundment  unit  must  have  two  or 
more  liners,  and  a  leachate  collection 
and  removal  system  between  the  liners. 
The  leachate  collection  and  removal 
system  must  be  operated  in  accordance 
with  §  264.221(c)  of  this  chapter,  unless 
exempted  under  §  264.221(d),  (e),  or  (f) 
of  this  chapter. 
*****. 

56.  The  second  section  designated  as 
§  265.223  is  amended: 

a.  By  revising  the  first  sentence  of 
paragraph  (a); 

b.  Removing  paragraphs  (b)(1),  (b)(2), 
and  (b)(6)  and  redesignating  paragraphs 
(b)(3)  through  (b)(5)  as  paragraphs  (b)(1) 
through  (b)(3).  respectively; 

c.  Revising  paragraph  (c)  introductory 
text. 

The  revisions  read  as  follows: 

§265.223    Response  actions. 

(a)  The  owner  or  operator  of  siuface 
impoundment  units  subject  to 
§  265.221(a)  must  develop  a  response 
action  plan.  *  *  * 
***** 

(c)  To  make  the  leak  and/or 
remediation  determinations  in 
paragraphs  (b)(1),  (2),  and  (3)  of  this 
section,  the  owner  or  operator  must: 


Subpart  L— Waste  Piles 

57,.  Section  265.259  is  amended: 

a.  By  revising  the  first  sentence  of 
paragraph  (a); 

b.  Removing  paragraphs  (b)(1),  (b)(2), 
and  {b)(6)  and  redesignating  paragraphs 
(b)(3)  tiirough  (b)(5)  as  (b)(1)  tiuough 
(b)(3),  respectively;  and 

c.  Revising  paragraph  (c)  introductory 
text. 

The  revisions  read  as  follows: 

§265.259    Response  actions. 

(a)  The  owner  or  operator  of  waste 
pile  units  subject  to  §  265.254  must 
develop  a  response  action  plan.  *  *  • 

***** 

(c)  To  make  the  leak  and/or    • 
remediation  determinations  in 


§265.276    [Amended] 

58.  Section  265.276  is  amended  by 
removing  paragraph  (a)  and 
redesignating  paragraphs  (b)  and  (c)  as 
paragraphs  (a)  and  (b),  respectively. 

Subpart  N— Landfills 

59.  Section  265.301  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  265.301    Design  and  operating 
requirements. 

(a)  The  owner  or  operator  of  each  new 
landfill  unit,  each  lateral  expansion  of  a 
landfill  unit,  and  each  replacement  of 
an  existing  landfill  unit  must  install  two 
or  more  liners  and  a  leachate  collection 
and  removal  system  above  and  between 
the  liners.  The  leachate  collection  and 
removal  system  must  be  operated  in 
accordance  with  §  264.301(d),  (e),  or  (f) 
of  this  chapter. 
***** 

60.  Section  265.303  is  amended: 

a.  By  revising  the  first  sentence  of 
paragraph  (a); 

b.  Removing  paragraphs  (b)(1),  (b)(2), 
and  (b)(6)  and  redesignating  paragraphs 
(b)(3)  through  (b)(5)  as  (b)(1)  through 
(b)(3),  respectively;  and 

c.  Revising  paragraph  (c)  introductory 
text. 

The  revisions  read  as  follows: 

§  265.303    Response  actions. 

(a)  The  owner  or  operator  of  landfill 
units  subject  to  §  265.301(a)  must 
develop  a  response  action  plan.  *  *  • 

***** 

(c)  To  make  the  leak  and/or 
remediation  determinations  in 
paragraphs  (b)(1),  (2),  and  (3)  of  this 
section,  the  owner  or  operator  must: 
***** 

61.  Section  265:314  is  amended  by 
removing  paragraphs  (a),  redesignating 
paragraphs  (b)  through  (g)  as  paragraphs 
(a)  through  (f),  and  revising  newly 
designated  paragraphs  (a)  and  (f) 
introductory  text  to  read  as  follows: 

§  265.31 4    Special  requirements  for  bulk 
and  containerized  liquids. 

(a)  The  placement  of  bulk  or  non- 
containerized  liquid  hazardous  waste  or 
hazardous  waste  containing  free  liquids 
(whether  or  not  sorbents  have  been 
added)  in  any  landfill  is  prohibited. 
***** 

(f)  The  placement  of  any  liquid  which 
is  not  a  hazardous  waste  in  a  landfill  is 
prohibited  unless  the  owner  or  operator 
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of  the  landfill  demonstrates  to  the 
Regional  Administrator  or  the  Regional 
Administrator  determines  that: 


SubfMrtW— Drip  Pads        I 

62.  Section  265.441  is  amended  by 
revising  paragraph  (a),  (b),  and  (c)  to 
read  as  follows:  j 

§  265.441    Assessment  of  exiiiting  drip  pad 


(a)  For  each  existing  drip  pad,  the 
owner  or  operator  must  determine 
whether  it  meets  the  requir«nents  of 
this  subpart,  except  for  the  requirements 
for  liners  and  leak  detection  systems  of 
§  265.443(b).  The  owner  or  operator 
must.obtain  and  keep  an  assessment  of 
the  drip  pad,  reviewed  and  certified  by 
an  independent,  qualified  registered 
professional  engineer  or  Certified 
Hazardous  Materials  Manager  attesting 
to  the  results  of  the  evaluation.  The 
assessment  must  be  reviewed,  updated, 
and  recertified  annually  until  all 
upgrades,  repairs,  or  modifications 
necessary  to  achieve  compliance  with 
all  the  standards  of  §  265.443  are 
complete. 

(b)  The  owner  or  operator  must 
develop  a  plan  for  upgrading,  repairing, 
and  modifying  the  drip  pad  to  meet  the 
requirements  of  §  265.443(b),  and 
submit  the  plan  to  the  Regional 
Administrator  no  later  than  2  years 
before  the  date  that  all  repairs, 
upgrades,  and  modifications  are 
complete.  This  plan  must  describe  all 
changes  to  be  made  to  the  drip  pad  in 
sufficient  detail  to  document 
compliance  with  the  requirements  of 

§  265.443.  The  plan  must  be  reviewed 
and  certified  by  an  independent 
qualified  registered  professional 
engineer  or  a  Certified  Hazardous 
Materiab  Manager. 

(c)  Upon  completion  of  all  repairs  and 
modifications,  the  owner  or  operator 
must  submit  to  the  Regional 
Administrator  or  State  Director  the  as- 
built  drawings  for  the  drip  pad  together 
with  a  certification  by  an  independent 
qualified  registered  professional 
engineer  or  a  Certified  Hazardous 
Materials  Manager  attesting  that  the  drip 
pad  conforms  to  the  drawings. 

*        •        •        *        • 

63.  Section  265.443  is  amended  by 
revising  paragraphs  (a)(4)(ii)  and  (g)  and 
removing  paragraph  (m)(l)(iv), 
removing  and  reserving  paragraph 
(m)(2),  and  removing  paragraph  (m)(3) 
to  read  as  follows: 

f  265.443    Design  and  opsratiag 
leQuifsniants. 

(a)*  *  • 


(4)*  *  * 

(ii)  The  owner  or  operator  must  obtain 
and  keep  an  assessment  of  the  drip  pad, 
reviewed  and  certified  by  an 
independent,  qualified  registered 
professional  engineer  or  Certified 
Hazardous  Materials  Manager  that 
attests  to  the  results  of  the  evaluation. 
The  assessment  must  be  reviewed, 
updated  and  recertified  annually.  The 
evaluation  must  document  the  extent  to 
which  the  drip  pad  meets  the  design 
and  operating  standards  of  this  section, 
except  for  paragraph  (b)  of  this  section. 
***** 

(g)  The  drip  pad  must  be  evaluated  to 
determine  that  it  meets  the  requirements 
of  paragraphs  (a)  through  (f)  of  this 
section  and  a  certification  of  this  by  an 
independent,  qualified,  registered 
professional  engineer  or  a  Certified 
Hazardous  Materials  Manager  must  be 
obtained  and  kept  on-site. 
***** 

64.  Section  265.444  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§265.444    Inspections. 

(a)  During  construction  or  installation, 
liners  and  cover  systems  (e.g., 
membranes,  sheets,  or  coatiiigs)  must  be 
inspected  for  imiformity,  damage  and 
imperfections.  Immediately  after 
construction  or  installation,  liners  must 
be  inspected  and  certified  as  meeting 
the  requirements  of  §  265.443  by  an 
independent,  qualified  registered 
professional  engineer  or  a  Certified 
Hazardous  Materials  Manager.  This 
certification  must  be  maintained  at  the 
facility  as  part  of  the  facility  operating 
record.  After  installation,  liners  and 
covers  must  be  inspected  to  ensure  tight 
seams  and  joints  and  the  absence  of 
tears,  punctures,  or  blisters. 


SubfMrt  BB— Air  Emission  Standaftis 
for  Equipment  L^ks 

1265.1061    [Amended] 

65.  Section  265.1061  is  amended  by 
removing  paragraph  (b)(1);  redesignating 
paragraphs  (b)(2)  and  (b)(3)  as 
paragraphs  (b)(1)  and  (b)(2), 
respectively;  and  removing  paragraph 
(d). 

66.  Section  265.1062  is  amended  by 
removing  paragraph  (a)(2)  and 
redesignating  paragraph  (a)(1)  as 
paragraph  (a). 

Sulspart  DD— Containment  Buiidings 

67.  Section  265.1100  is  amended  by 
revising  the  introductory  text  to  read  as 
follows: 


§265.1100    Applicability. 

The  requirements  of  this  subpart 
apply  to  owners  or  operators  who  store 
or  treat  hazardous  waste  in  units 
designed  and  operated  imder  §  265.1101 
of  this  subpart.  The  owner  or  operator 
is  not  subject  to  the  definition  of  land 
disposal  in  RCRA  section  3004(k) 
provided  that  the  imit: 
***** 

68.  Section  265.1101  is  amended  by 
removing  paragraphs  (c)(3)(i)(D),  and 
(c)(3)(iii)  and  removing  and  reserving 
paragraph  (c)(3)(ii);  and  revising 
paragraphs  (c)(2),  (c)(3)(i)(C),  and 
(c)(4)to  read  as  follows: 


§265.1101 
standards. 


Design  and  operating 


(c)*  *  * 

(2)  Obtain  and  keep  a  certification  by 
an  independent,  qualified  registered 

Erofessional  engineer  or  Certified 
[azardous  Materials  Manager  that  the 
containment  building  design  meets  the 
requirements  of  paragraphs  (a)  through 
(c)  of  this  section. 
(3j  .  *  * 

(i)  •  *  • 

(C)  Determine  what  steps  must  be 
taken  to  repair  the  containment 
building,  remove  any  leakage  from  the 
secondary  containment  system,  and 
establish  a  schedule  for  accomplishing 
the  clean-up  and  repairs.  Records  that  ' 
repairs  were  completed  on  schedule 
must  be  kept  at  the  facility. 

(ii)  [Reserved] 

(4)  Inspect  and  record  in  the  facility's 
operating  record  at  least  once  every 
seven  days,  or  less  firequently  as 
determined  by  the  Director  data 
gathered  from  monitoring  and  leak 
detection  equipment  as  well  as  the 
containment  building  and  the  area 
immediately  surrounding  the 
containment  building  to  detect  signs  of 
releases  of  hazardous  waste.  In  all  cases, 
inspections  must  occur  at  least  monthly. 
Director  decisions  about  less  frequent 
inspections  will  be  based  on  an 
evaluation  of  the  compliance  record  of 
a  facility. 


PART  266— STANDARDS  FOR  THE 
MANAGEMENT  OF  SPEOnC 
HAZARDOUS  WASTES  AND  SPEaFIC 
TYPES  OF  HAZARDOUS  WASTE 
MANAGEMENT  FAaUTIES 

69.  The  authority  citation  for  part  266 
continues  to  read  as  follows: 

AHthority:  42  U.S.C.  1006,  2002(a).  3001- 
3009,  3014,  6905,  6906.  6912.  6921,  6922. 
6924-6927,  6934.  and  6937. 
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Subpart  H — Hazardous  Waste  Burned 
In  Boilers  and  Industrial  Furnaces 

70.  Section  266.102  is  amended  by 
revising  paragraph  (e)(10)  to  read  as 
follows: 

§  266.1 02    Permit  standard*  for  burners. 

***** 

(e)*  *  * 

(10)  Recordkeeping.  The  owner  or 
operator  must  keep  in  the  operating 
record  of  the  facility  all  information  and 
data  required  by  this  section  for  three 
years. 
***** 

71.  Section  266.103  is  amended  by 
revising  paragraphs  (b)(2)(ii)(D),  (d),  and 
(k)  to  read  as  follows: 

§  266.1 03    interim  status  itftandards  for 
burners. 

***** 

(b)  *  *  * 

(2)*  *  * 

(ii)*  *  * 

(D)  When  best  engineering  judgment 
is  used  to  develop  or  evaluate  data  and 
make  determinations,  it  must  be  done 
by  an  independent  qualified,  registered 
professional  engineer  or  Certified 
Hazardous  Materials  Manager,  and  a 
certification  of  his  or  her  determinations 
must  be  provided  in  the  certification  of 
precompliance. 
***** 

(d)  Periodic  recertifications.  The 
owner  or  operator  must  conduct 
compliance  testing  and  submit  to  the 
Director  a  recertification  of  compliance 
under  provisions  of  paragraph  (c)  of  this 
section  within  five  years  from 
submitting  the  previous  certification  or 
recertification.  If  the  owner"  or  operator 
seeks  to  recertify  compliance  under  new 
operating  conditions,  he/she  must 
comply  with  the  requirements  of 
paragraph  (c)(8)  of  this  section. 
***** 

(k)  Recordkeeping.  The  owner  or 
operator  must  keep  in  the  operating 
record  of  the  facility  all  information  and 
data  required  by  this  section  for  three 
years. 
***** 

72.  Section  266.111  is  amended  by 
revising  paragraph  (e)(2)(i)  to  read  as 
follows: 

§266.111    Standards  for  dirsct  transfer. 

*        *        *        *        * 

(e)*  *  * 

(2)  Requirements  prior  to  meeting 
secondary  containment  requirements,  (i) 
For  existing  direct  transfer  equipment 
that  does  not  have  secondary 
containment,  the  owner  or  operator 
shall  determine  whether  the  equipment 
is  leaking  or  is  unfit  for  use.  The  owner 


or  operator  shall  obtain  and  keep  on  file 
at  the  facility  a  certified  assessment 
from  a  qualified,  registered  professional 
engineer  or  Certified  Hazardous 
Materials  Manager  that  attests  to  the 
equipment's  integrity. 


Sul)part  M— Military  Munitions 

73.  Section  266.205  is  amended  by 
revising  paragraph  (a)(l)(v)  to  read  as 
follows: 

§266.205    Standards  applicable  to  the 
storage  of  solid  waste  military  munitions. 

(a)*  *  * 

(D*   *   * 

(v)  The  owner  or  operator  must 
provide  notice  to  the  Director  within  24 
hours  from  the  time  the  owner  or 
operator  becomes  aware  of  any  loss  or 
theft  of  the  waste  military  munitions,  or 
any  failure  to  meet  a  condition  of  this 
section. 


PART  268— l>ND  DISPOSAL 
RESTRICTIONS 

74.  The  authority  citation  for  part  268 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a).  6921. 
and  6924. 

75.  Section  268.7  is  amended  by 
revising  paragraphs  (b)(6)  and  (d)(1): 
removing  paragraphs  (a)(1)  and  (a)(6); 
and  redesignating  paragraphs  (a)(2) 
through  (a)(5)  as  (a)(1)  through  (a)(4) 
and  (a)(7)  through  (a)(10)  as  (a)(5) 
through  (a)(8): 

§268.7    Testing,  tracking  and 
recordtoeplng  rsquiraments  for  generators, 
treaters,  and  disposal  facilities. 

***** 

(b)  *  *  * 

(6)  Where  the  wastes  are  recyclable 
materials  used  in  a  manner  constituting 
disposal  subject  to  the  provisions  of  40 
CFR  266.20(b)  regarding  treatment 
standards  and  prohibition  levels,  the 
owner  or  operator  of  a  treatment  facility 
(i.e.,  the  recycler)  must,  for  the  initial 
shipment  of  waste,  prepare  a  one-time 
certification  described  in  paragraph 
(b)(4)  of  this  section,  and  a  one-time 
notice  which  includes  the  information 
in  paragraph  (b)(3)  of  this  section 
(except  the  manifest  number).  The 
certification  and  notification  must  be 
placed  in  the  facility's  on-site  files.  If 
the  waste  or  the  receiving  facility 
changes,  a  new  certification  and 
notification  must  be  prepared  and 
placed  in  the  on-site  files.  In  addition, 
the  recycling  facility  must  also  keep 
records  of  the  name  and  location  of  each 


entity  receiving  the  hazardous  waste- 
derived  product. 

***** 

(d)*  *  * 

(1)  A  one-time  notification,  including 
the  following  information,  must  be 
prepared  and  placed  in  the  facility's  on 
site  files. 
***** 

76.  Section  268.9  is  amended  by 
revising  paragraphs  (a)  and  (d) 
introductory  text  to  read  as  follows: 

§  268.9    Special  rules  regarding  wastes  ttial 
exiiibit  a  cliaracteristic. 

(a)  A  generator  of  hazardous  waste 
must  determine,  following  the 
requirements  of  §  262.11  of  this  chapter, 
or  if  applicable,  §  264.13  of  this  chapter, 
and  including  the  ability  to  use 
knowledge  of  the  waste,  if  the  waste  has 
to  be  treated  before  it  can  be  land 
disposed. 

(1)  This  is  done  by  determining  if  the 
hazardous  waste  meets  the  treatment 
standards  in  §§  268.40.  268.48,  and 
268.49.  In  addition,  some  hazardous 
wastes  must  be  treated  by  particular 
treatment  methods  before  they  can  be 
land  disposed.  These  methods  of 
treatment  are  specified  in  §  268.40,  and 
are  described  in  detail  in  §  268.42.  Table 
1.  Wastes  with  required  treatment 
methods  do  not  need  to  meet 
concentration  levels. 

(2)  For  purposes  of  this  part  268.  the 
waste  will  carry  the  waste  code  for  any 
applicable  listed  waste  (40  CFR  part 
261.  subpart  D).  In  addition,  where  the 
waste  exhibits  a  characteristic,  the  waste 
will  carry  one  or  more  of  the 
characteristic  waste  codes  (40  CFR  part 
261,  subpart  C),  except  when  the 
treatment  standard  for  the  listed  waste 
operates  in  lieu  of  the  treatment 
standard  for  the  characteristic  waste,  as 
specified  in  paragraph  (b)  of  this 
section. 

(3)  If  the  generator  determines  that 
their  waste  displays  a  hazardous 
characteristic  (and  is  not  DOOl 
nonwastewater  treated  by  CMBST. 
RORGS.  or  POLYM  of  §  268.42.  Table  1). 
the  generator  must  meet  treatment 
standards  for  all  underlying  hazardous 
constituents  (as  defined  at  §  268.2(i))  in 
the  characteristic  waste. 
***** 

(d)  Wastes  that  exhibit  a  characteristic 
are  also  subject  to  §  268.7  requirements, 
except  that  once  the  waste  is  no  longer 
hazardous,  a  one-time  notification  and 
certification  must  be  placed  in  the 
generators  or  treaters  files.  The 
notification  and  certification  must  be 
updated  if  the  process  or  operation 
generating  the  waste  changes  and/or  if 
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the  subtitle  D  facility  receiving  the 
waste  changes. 


PART  270— EPA  ADMINISTERED 
PERMIT  PROGRAMS:  THE 
HAZARDOUS  WASTE  PERMIT 
PROGRAM 

n.  The  authority  citation  for  part  270 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912,  6924. 
6925,  6927,  6939,  and  6974. 

78.  Section  270.16  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  270.1 6    Specific  part  B  information 
requirentents  for  tanic  systems. 

***** 

(a)  An  assessment  by  an  independent, 
registered  professional  engineer  or  a 


Certified  Hazardous  Materials  Manager 

of  the  structural  integrity  and  suitability 

for  handling  hazardous  waste  of  each 

tank  system,  as  required  under 

§§  264.191  and  264.192  of  this  chapter. 

***** 

79.  Section  270.17  is  amended  by 
revising  paragraph  (d)  to  read  as. 
follows: 

§  270.1 7    Specific  part  B  information 
requirements  for  surface  impoundments. 

***** 

(d)  A  certification  by  a  qualified 
engineer  or  Certified  Hazardous 
Materials  Manager  of  the  structural 
integrity  of  each  dike.  For  new  units,  the 
owner  or  operator  must  submit  a 
statement  by  a  qualified  engineer  or  a 
Certified  Hazardous  Materials  Manager 
that  construction  will  be  completed  in 


accordance  with  the  plans  and 
specifications. 

***** 

PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

80.  The  authority  citation  for  part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a)  and 
6926. 

81.  Section  271.1  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication  in  the  Federal  Register,  to 
read  as  follows: 

§  271 .1    Purpose  and  scope. 


(i) 


*  *  * 


Table  1 .— Reguumions  Implementing  the  Hazardous  and  Solid  Waste  Amendments  of  1984 


Promulgation  date 


Title  of  regulation 


Federal  Register 
reference 


Effective  date 


[Date  of  publication  of  final  njle  in    Office  of  Solid  Waste  Burden  Re-    [FR  page  numbers] [Date  of  X  months  from  date  of 

'  .,_.  ,..!; I  n-_:_*«.  /COM  w..^!/^o  Drnio/<t  Dublication  of  final  rule]. 


the  Federal  Register  (FR)] 


duction  Project. 


I 


82.  Section  271.21  is  amended  by  adding  the  following  entry  to  Table  1  in  chronological  order  by  date  of  publication 
in  the  Federal  Register,  to  read  as  follows: 

S  271 .21    Procedures  for  revision  of  State  programs. 


TABLE  1  TO  §271.21 


Title  of  regulation 


Promulgation  date 


Federal  Register  reference 


Resource  Conservation  and  Recovery  Act  Burden  Reduction  Initiative 


(FR  Doc.  02-191  Filed  1-16-02;  8:45  am] 
BNJJNG  COOC  66eO-00-P 


Thursday, 
January  17,  2001 


Part  m 


The  President 


Notice  of  January  15,  2002— Continuation 
of  the  National  Emergency  With  Respect 
to  Sierra  Leone  and  Liberia 
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Title  3— 

The  President 


Presidential  Documents 


Notice  of  January  15,  2002 

Continuation  of  the  National  Emergency  With  Respect  to 
Sierra  Leone  and  Liberia 


ISS 


12 


JA 


17 


20  D2 


[FR  Doc.  02-1455 

Filed  1-16-02;  10:50  am] 

Billing  code  3195-01-P 


On  January  18,  2001,  by  Executive  Order  13194,  the  President  declarfed 
a  national  emergency  with  respect  to  Sierra  Leone  pursuant  to  the  Inter- 
national Emergency  Economic  Powers  Act  (50  U.S.C.  1701-1706)  to  deal 
with  the  unusual  and  extraordinary  threat  to  the  foreign  policy  of  the  United 
States  constituted  by  the  actions  and  policies  of  the  insurgent  Revolutionary 
United  Front  (RUF)  in  Sierra  Leone  and  pursuant  to  which  the  United 
States  imposed  a  general  ban  on  the  direct  and  indirect  importation  of 
all  rough  diamonds  from  Sierra  Leone  to  the  United  States,  except  those 
imports  controlled  through  the  Certificate  of  Origin  regime  of  the  Government 
of  Sierra  Leone.  On  May  22,  2001,  I  issued  Executive  Order  13213,  which 
expanded  the  scope  of  the  national  emergency  to  include  actions  of  the 
Government  of  Liberia  in  support  of  the  RUF  and  prohibited  the  importation 
of  all  rough  diamonds  from  Liberia. 

Because  the  actions  and  policies  of  the  RUF  continue  to  pose  an  imusual 
and  extraordinary  threat  to  the  foreign  policy  of  the  United  States,  the 
national  emergency  declared  on  January  18,  2001,  as  expanded  on  May 
22,  2001,  and  the  measures  adopted  on  those  dates  to  deal  with  that  emer- 
gency must  continue  in  effect  beyond  January  18,  2002.  Therefore,  in  accord- 
ance with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)), 
I  am  continuing  for  1  year  the  national  emergency  with  respect  to  Sierra 
Leone  and  Liberia. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


(^ 


THE  WHITE  HOUSE. 
January  15,  2002. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JANUARY  17, 
2002 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 

Ethalfluralin;  published  1-17- 
02 

Water  pollution  control: 

National  Pollutant  Discharge 
Elimination  System — 

Cooling  water  intake 
structures  for  new 
facitities;  put)lished  12- 
18-01 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawt)ridge  operations: 

Flofida;  published  12-18-01 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 

Pratt  &  Whitney;  published 
1-2-02 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Occupant  crash  protection — 

Future  air  bags  designed 
to  create  less  risk  of 
serious  injuries  for  smeUI 
women  and  young 
chiklren,  etc.;  published 
12-18-01 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes  and  procedure 
and  administration: 

Foreign  individuals  claiming 
reduced  withhokiing  rates 
under  income  tax  treaty 
and  receiving  unexpected 
payment;  taxpayer 
identifnation  numt>er 
requirements;  published  1- 
17-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
1-23-02;  published  1-8-02 
[FR  02-00450] 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Walnuts  grown  in — 
Califomia;  comments  due  by 
1-22-02;  published  11-21- 
01  [FR  01-29114] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Tot)acco;  comments  due  by 

1-22-02;  published  1-4-02 

[FR  02-00185] 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Tobacco;  comments  due  t>y 

1-22-02;  published  1-4-02 

[FR  02-00186] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Service 

Electric  loans: 
Insured  and  guaranteed 
loans;  general  and  pre- 
loan  polk^ies  and 
procedures — 
Treasury  rate  direct  loan 
program;  comments  due 
by  1-25-02;  published 
12-26-01  [FR  01-31574] 

AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Servwe 

Electrk:  loans: 
Insured  and  guaranteed 
loans;  general  and  pre- 
loan  polk^ies  and 
procedures — 
Treasury  rate  direct  loan 
program;  comments  due 
by  1-25-02;  put>lished 
12-26-01  [FR  01-31575] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
m£inagement: 
Alaska;  fisheries  of 

Exclusive  Economk: 

Zone- 


Bering  Sea  and  Aleutian 
Islands  groundfish,  king 
and  tanner  crab,  and 
scallop  and  salmon; 
comments  due  by  1-22- 
02;  published  1-10-02 
[FR  02-00644] 

COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

Federal  Tort  Claims  Act 
procedures;  comments  due 
by  1-22-02;  published  11- 
20-01  [FR  01-28944] 

DEFENSE  DEPARTMENT 

Prototype  projects; 
transactions  other  than 
contracts,  grants,  or 
cooperative  agreements; 
comments  due  by  1-22-02; 
published  11-21-01  [FR  01- 
29008] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 

Asphalt  processing  and 
asphalt  roofing 
manufacturing  facilities; 
comments  due  t>y  1-22- 
02;  published  11-21-01 
[FR  01-28192] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  autfK>rity 

delegations: 

District  of  Columt)ia; 
comments  due  by  1-25- 
02;  published  12-26-01 
[FR  01-31485] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs;  State  auttiority 

delegations: 

District  of  ColumtMa; 
comments  due  by  1-25- 
02;  published  12-26-01 
[FR  01-31486] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Louisiana;  comnr>ents  due  by 

1-25-02;  published  12-26- 

01  [FR  01-31483] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
.  States;  air  quality  planning 
purposes;  designation  of 
areas: 

Louisiana;  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31484] 


Air  quality  implementatkxi 
plans;  approval  and 
promulgation;  various 
States: 
Georgia;  comments  due  by 

1-25-02;  published  12-11- 

01  [FR  01-30587] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

.  Kentucky;  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31487] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
auttx>rizations: 
Kentucky;  comments  due  by 

1-25-02;  published  12-26- 

01  [FR  01-31488] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
auttwrizations: 

Tenr>essee;  comments  due  * 
by  1-25-02;  published  12- 
26-01  [FR  01-31489] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

auttXMizations: 

Tennessee;  comments  due 
by  1-25-02;  published  12- 
26-01  [FR  01-31490] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  servrces: 
Interconnection — 
Lkibundled  network 
elements  arxl 
interconr>ection; 
perfonnance 
measurements  and 
standards;  comments 
due  by  1-22-02; 
published  12-17-01  [FR 
01-30984] 

Practice  and  procedure: 
Quiet  zones;  application 
procedures  review; 
comments  due  by  1-22- 
02;  published  12-21-01 
[FR  01-31411] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Children  and  Families 
-  Administration 

Foster  care  maintenance 
payments,  adoption 
assistance,  and  child  and 
family  services: 
Title  IV-E  foster  care 
eligibility  reviews  and  chlkl 
and  family  services  State 
plan  reviews;  technk:al 
correctk>ns;  comments 
due  by  1-22-02;  published 
11-23K)1  [FR  01-29174] 
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HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Energy  Employees 
Occupational  Illness 
Compensation  Program  Act; 
implementation: 
Probable  cause 
determination  guidelines; 
comments  due  by  1-23- 
02;  published  1-17-02  [F^ 
02-01319] 
Energy  Employees 
Occupational  Illness 
Compensation  Act; 
implementation: 
Radiation  dose 
reconstruction  methods; 
comments  due  by  1-23- 
02;  published  1-17-02  [FR 
02-01318] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Migratory  bird  hunting: 
Ught  goose  populations; 
harvest  management; 
comments  due  by  1-25- 
02;  published  12-10-01 
[FR  01-30411]  I 

INTERiOR  DEPARTMENT    ' 
Surface  Minirtg  Reclamation 
artd  Enforcemertt  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Oklahoma;  comments  due 
by  1-22-02;  published  12- 
21-01  [FR  01-31536]      j 

LEGAL  SERVICES  ' 

CORPORATION 

Welfare  reform;  comments  due 
by  1-25-02;  published  11- 
26-01  [FR  01-29301] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  urwxis: 
Investment  and  deposit 
activifies —  i 

Revisions  and  I 

clarifications;  commerte 
due  by  1-24-02; 
published  10-26-01  [FR 
01-26934] 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Bedloaded  bundles  of 
periodicals;  comments  due 
by  1-22-02;  published  12- 
20-01  [FR  01-31386] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airports,  orvairport  parking 
lots,  and  vendors  of  on- 


airfield  direct  services  to  air 
caniers  for  security 
mandates;  reimbursement 
procedures;  comments  due 
by  1-22-02;  published  12- 
21-01  [FR  01-31435] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
1-25-02;  published  11-26- 
01  [FR  01-29183] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ain«onhiness  directives: 
Cirrus  Design  Corp.; 
comments  due  by  1-24- 
02;  published  12-11-01 
[FR  01-30423] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  1-22- 
02;  published  11-23-01 
[FR  01-29189] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainivonhiness  directives: 
Eurocopter  France; 
comments  due  by  1-25- 
02;  published  11-26-01 
[FR  01-29188] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Hartzell  Propeller,  Inc.; 
comments  due  by  1-22- 
02;  published  11-20-01 
[FR  01-28792] 
Pratt  &  Whitney;  comments 
due  by  1-22-02;  publisfied 
11-23-01  [FR  01-29191] 
Rayttieon;  comments  due  by 
1-22-02;  published  11-26- 
01  [FR  01-29222] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Class  E  airspace;  comments 
due  by  1-22-02;  published 
12-21-01  [FR  01-315181 


TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Safety 

Administration 

Motor  carrier  safety  standards: 
Interstate  school  bus  safety; 
comments  due  by  1-22- 
02;  published  10-22-01 
[FR  01-26562]     , 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 
Small  business  entities; 

economic  impact; 

comments  due  by  1-25- 

02;  published  1-7-02  [FR 

02-00154] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 
Gasoline  tax  claims; 
comments  due  by  1-22- 
02;  published  10-23-01 
[FR  01-26571] 

VETERANS  AFFAIRS 
DEPARTMENT 

Board  of  Veterans  Appeals: 
Appeals  regulations  and 
rules  of  practice — 
Death  benefits  claim  by 
survivor;  comments  due 
by  1-22-02:  published 
12-21-01  [FR  01-31479] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  Kst  of 
public  bills  from  the  current 
session  of  Corigress  whnh 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (PuWfc  Lams 
Update  Sennce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http-J/ 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  tfie  Federal 
Register  but  may-be  ordered 
in  "slip  law"  (indivkJual 
pamphlet)  forni  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 


GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

S.  1202/P.L.  107-119 

Office  of  Government  Ethics 
Authorization  Act  of  2001 
(Jan.  15,  2002;  115  Stat. 
2382) 

S.  1714/P.L.  107-120 

To  provide  for  the  installation 
of  a  plaque  to  honor  Dr. 
James  Harvey  Eariy  in  the 
Williamsburg,  Kentucky  Post 
Office  Building.  (Jan.  15, 
2002;  115  Stat.  2383) 

S.  1741/P.L.  107-121 

Native  American  Breast  and 
Cervical  Cancer  Treatment 
Techntoal  Amendment  Act  of 
2001  (Jan.  15,  2002;  115 
Stat.  2384) 

S.  1793/P.L.  107-122 

Higtier  Education  Relief 
Opportunities  for  Students  Act 
of  2001  (Jan.  15,  2002;  115 
Stat.  2386) 

Last  List  January  IS,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronk:  mail 
notificatkxi  sennce  of  newly 
enacted  public  laws.  To 
subscritw,  go  to  ht^y/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  llstaerv0llstaerv.gsa.gov 
with  the  foHowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  sennce. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 


VmUam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  n) $51.00 

1994 

(Book  I) $56.00 

1994 

(Book  n) .$52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $65.00 

1996 

(Book  I) .$66.00 

1996 

(Book  n) $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  n) $75.00 

2000-2001 

(Book  I) $68.60 


Pul>lished  l>y  the  Office  of  the  FedenI  Register, 
Nuional  Archives  and  Records  Administration 

Mail  order  to:  , 

Superintendent  of  Documents 
P.O.  Box  371954,  Pittsburgh.  PA 

(Rev.  12«l) 


I   Now  Available  Online 

!  through 

I  GPO  Access 
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updated  Daily  by  6  a.m.  ET 


Easy,  Convenient, 
FREE 


Free  public  connections  to  the  online 
Federal  Register  are  available  through  the 
GPO  Access  service. 

To  tonnect  over  the  World  Wide  Web, 
go  to  the  Superintendent  of 
Documents'  homepage  at 
http://www.  access,  gpo.gov/su_docs/ 

To  connect  using  telnet, 
open  swais.access.gpo.gov 
and  login  as  guest 
(no  password  required). 


To  dial  directly*  use  com- 
munications software  and 
modem  to  call  (202) 
512-1661;  type  swais,  then 
login  as  guest  (no  password 
required) 
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Order  Now! 

The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  infonnation  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

4  The  Manual  is  published  by  the  Office  of  the  Federal 
'^giiter.  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  Publicatioiis  Order  Form 


Chmg»  your  Older. 

IVtEuyl 

To  fax  your  orders  (202)  512-2259 

Phone  your  orders  (202)  512-1800 


nauMTOs  *  PBvxOLS  •  accmoMc  nvoiCTS 

Opdof  ProoMsno  Code: 

♦7917 

Q  YES.  please  send  me copies  of  The  United  SUtes  Government  Mannal  2001/2002, 

S/N  069-000^00134-3  at  $41  ($S1.2S  foreign)  each. 

Total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


Company  or  penonal  name 


(Please  type  or  phm) 


Additional  address/attention  Kne 


n  VISA      EH  MasieiCard  Account 


-D 


Street  address 


City,  State,  aP  code 


(Ciedil  caid  expintioa  date) 


Tkamkyomfor 
your  order! 


Daytime  phone  including  area  code 


Audmrizing  signature 


9ni 


Pitrcbase  order  number  (optional) 


VfS     NO 


Mail  To:  Superintendent  of  DocumenU 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


*-MK«.,^ 


Monday,  lanuary  13.  1997 
VoluiiiH  33 — Number  2 
Page  7-40 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  anrrauncements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  t)y  the  White  House. 


The  Weei<ly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  Issue 
includes  a  Tat)le  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 


Oder  Pnicasang  Coda: 

*  5420 


Superintendent  of  Documents  Subscription  Order  Form 


Charge  your  order. 

Ifs  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


CH  YES.  please  enter . one  year  subscriptions  for  the  WeeWy  Com|Miation  of  Presidential  Documents  (PD)  so  1  can 

Iceep  up  to  date  on  Presidential  activities. 

'  EH  $15 1 .00  First  Class  Mail         [Zl  $92.00  Regular  Mail 

The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Ritemational  cu.stomers  please  add  25%. 

IMease  Choose  Method  of  Payment: 

I    I  Checlc  Payable  to  the  Superintendent  of  Documents 


Company  or  pefsonal  name 


(Please  type  or  print) 


Additional  address/attention  line 


I    I  GPO  Deposit  Account 

I    I  VISA      LJ  MasterCard  Account 


Street  address 


rm 


City.  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May  we  make  your  none^HldRSB  avaiaUc  to  ottn-maikn? 


YES    NO 


Authorizing  signature 

Mail  To:  Superintendent  of  E>ocuments 

P.O.  Box  371954,  Pittsbuiigh,  PA  15250-7954 


wo 


Would  you  like 
to  know. . . 

If  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  t>een  published  In  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscrit>e  to  tt>e  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  Sections  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  ttie  Code  of 
Federal  Regulations  to  amendatory 
actions  put>llshed  In  the  Federal  Register. 
The  LSA  Is  issued  nxxTthty  in  cumulative  form. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  conected. 
$35  per  year. 

Federal  Register  index 

The  index,  covering  Itte  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  fwm.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  subjects  are  carried 
as  cross-references. 
SSOperyear. 


A  finding  aid  is  included  in  aach  publication  which  lists 
Federal  Register  page  numtjets  with  tfie  date  of  put>lication 
in  the  Feder^  /Register 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  CodK 

*5421 


I I  YES,  enter  the  following  indicated  subscriptions  for  one  year 


.  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
■  Federal  Roister  Index  (FRUS)  $30  per  year. 


MEur 


Charge  your  order. 

Ws  Easy! 

To  fax  your  orders  (202)  512-225a 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additionaf  address/attention  line 


Street  address 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Eteposit  Account        I    I    I 
r~l  VISA       LJ  MasterCard  Account 


-D 


City,  Suie,  ZIP  code 


Daytime  i^one  including  area  code 


■ 

(Credit  card  expiration  date)                ttAur  />nf«r/ 

Purchase  order  number  (optional) 
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Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  FA  15250-7954 
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INFOmUTION  ABOUT  THK  SUPHIINTENOUIT  OF  DOCIMKIITS'  SUBSCMPTION  SERVICB 

Know  when  to  expect  yoor  raiewal  notice  and  keep  a  good  tliii«  coming.  To  keep  our  subscription 
prices  down,  tiie  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
leain  when  you  will  get  your  renewal  notice  by  checking  the  number  that  foUows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  lenewa]  notice  will  be 
sent  approxinuuely  90  days 


A  lenewal  notice  win  be 
sent  qiproximalely  90  days 
befcictlMAawadate. 


:  ££R   SMITH212J 

:  JOHN  SMITH 

:  212   MAIN  STREET 


DEC97R1 


:  AFRDO   SMITH212J 
'  JOHN    SMITH 
•212   MAIN   STREET 


DBC97RI 


:  FORESTVILLE  MD  20704  t   :  FORESTVILLE  MD  20704 


To  be  sure  that  your  service?  continues  without  intoniption,  please  return  your  renewal  notice  promptly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintaident  of  Documents.  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
wiU  be  reinstated. 

Tto  diM^e  ywu- addwsB:  Please  SEND  YOUR  MAILING  LABEL,  akmg  with  your  new  address  to  flie 
SiqMrintoKlent  of  Documents.  Attt:  Chief,  Mail  list  Branch,  Mail  St<^:  SSOM,  Washington, 
DC  20402-9373. 

lb  taipiR  diQiit  your  sabscriptiM  sorice:  Please  SEND  YOUR  MAILING  LABEL,  along  widi 
your  conespondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM.  Washington,  DC  20402-9373. 

Iberder  a  new  sabacriptioB:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  SubscriptiMi  Order  Fbnn 
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This  section  of  the  FEDERAL  REGISTER 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 

[ID  8980] 

RIN  1545-AW90 

Notice  and  Opportunity  for  Hearing 
Before  L«vy 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations  and  removal  of 

temporary  regulations. 

summary:  This  docimient  contains  final 
regulations  relating  to  the  provision  of 
notice  to  taxpayers  of  a  right  to  a 
hearing  before  levy.  The  regulations 
implement  certain  changes  made  by 
section  3401  of  the  Internal  Revenue 
Service  Restructuring  and  Reform  Act  of 
1998.  They  affect  taxpayers  against 
whose  property  or  rights  to  property  the 
Internal  Revenue  Service  (IRS)  intends 
to  levy. 

DATES:  Effective  Date:  January  18,  2002. 
Applicability  date:  These  regulations 
apply  to  any  levy  which  occurs  on  or 
after  January  19, 1999. 
FOR  FURTHER  INFORMATKm  CONTACT: 
Jerome  D.  Sekula,  (202)  622-3610  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

This  dociunent  contains  amendments 
to  the  Regulations  on  Procedure  and 
Administration  (26  CFR  part  301) 
relating  to  the  provision  of  notice  under 
section  6330  of  the  Internal  Revenue 
Code  to  taxpayers  of  a  right  to  a  hearing 
(a  collection  due  process,  or  CDP, 
hearing)  before  levy.  These  final 
regulations  implement  certain  changes 
made  by  section  3401  of  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998  (Pub.  L.  105-206; 
112  Stat.  685)  (RRA  1998).  The  final 


regulations  affect  taxpayers  against 
whose  property  or  rights  to  property  the 
IRS  intends  to  levy. 

On  January  22, 1999,  temporary 
regulations  (TD  8809)  implementing 
these  changes  made  by  section  3401  of 
RRA  1998  were  published  in  the 
Federal  Register  (64  FR  3405).  A  notice 
of  proposed  rulemaking  (REG-1 17620- 
98)  cross-referencing  the  temporary 
regulations  was  published  on  the  same 
day  in  the  Federal  Register  (64  FR 
3462).  No  written  comments  were 
received  within  the  90-day  period 
provided  for  comments,  although  two 
comments  were  received  after  this 
comment  period. 

Section  6320  also  was  added  by 
section  3401  of  RRA  1998  and  provides 
for  notice  to  taxpayers  of  a  right  to  a 
hearing  after  the  filing  of  a  notice  of 
federal  tax  lien  (NFTL).  A  number  of  the 
provisions  in  section  6330  concerning 
the  conduct  and  judicial  review  of  a 
CDP  hearing  are  incorporated  by 
reference  in  section  6320.  On  January 
22, 1999,  temporary  regulations  (TD 
8810)  under  section  6320  were 
published  in  the  Federal  Register  (64 
FR  3398).  A  notice  of  proposed 
rulemaking  (REG-1 16824-98)  cross- 
referencing  the  temporary  regulations 
was  published  on  the  same  day  in  the 
Federal  R^pster  (64  FR  3461).  Final 
regulations  imder  section  6320  are  being 
published  in  the  Federal  Register  along 
with  these  final  regulations  under 
section  6330. 

After  consideration  of  the  comments, 
the  proposed  regulations,  with  certain 
changes  to  reflect  IRS  administrative 
practice  lyider  section  6330,  are  adopted 
as  final  regulations.  The  comments  and 
changes  are  discussed  below. 

Summary  of  Comments 

Both  commentators  urged  that  final 
regulations  imder  section  6330  provide 
that  potentially  afiected  third-parties 
(i.e.,  persons  not  liable  for  the  tax  at 
issue)  are  entitled  to  notice  and  a 
hearing  before  the  IRS  Office  of  Appeals 
(Appeals)  before  the  IRS  levies  on  any 
property  or  right  to  property.  Treasury 
and  the  IRS  have  concluded  that  the 
person  liable  for  the  tax  set  out  in  the 
collection  due  process  notice  (CDP 
Notice),  whether  issued  imder  section 
6320  or  section  6330,  is  the  person 
entitled  to  a  CDP  Notice  and  a  CDP 
hearing  imder  those  sections.  Section 
6320(a)(1)  provides  that  a  CDP  Notice 
provided  under  section^6320  will  be 


sent  to  the  person  described  in  section 
6321.  The  person  described  in  section 
6321  is  the  person  liable  to  pay  the 
tax — i.e.,  the  taxpayer. 

With  respect  to  section  6330,  the 
legislative  history  to  section  6330 
indicates  that  Congress  intended  to 
supplement  the  existing  notice 
requirement  under  section  6331.  Under 
section  6331,  the  KS  generally  must 
provide  a  person  liable  for  any  tax  (and 
who  refuses  to  pay  the  tax  after  notice 
and  demand)  notice  before  levying  on 
the  property  or  rights  to  property  of  that 
person.  Section  6330,  in  addition  to  the 
notice  required  under  section  6331, 
provides  for  notice  of  the  right  to  an 
Appeals  hearing  before  levy. 

Accordingly,  the  final  regulations 
under  both  section  6320  and  section 
6330  provide  that  the  person  entitled  to 
a  CDP  Notice  under  those  sections  is  the 
person  liable  for  the  tax  set  out  in  the 
CDP  Notice,  or  the  taxpayer.  Generally, 
when  a  third  party's  rights  are  affected 
by  lien  or  levy,  those  rights  can  be 
protected  through  other  administrative 
and  judicial  remedies,  such  as  an 
administrative  hearing  before  Appeals 
imder  its  Collection  Appeals  Program  or 
a  wrongful  levy  or  quiet  title  action. 

One  commentator  requested  that  the 
final  regulations  establish  formal 
procedures  for  the  conduct  of  a  CDP 
hearing  as  well  as  procedures  for  the 
admission  and  preservation  of  evidence 
to  be  considered  by  Appeals.  Treasury 
and  the  IRS  have  declined  to  adopt  this 
comment.  Section  6320  and  section 
6330  are  intended  to  give  all  taxpayers 
a  right  to  an  impartial  Appeals  review 
of  the  filing  of  a  NFTL  or  of  an  intended 
.  levy  action,  with  an  additional  right  of 
judicial  review  of  the  Appeals 
determination.  Section  6330(c) 
(applicable  to  both  sections)  and  the 
proposed  regulations  under  section 
6320  and  section  6330  (as  modified  by 
final  regulations)  already  set  out  the 
specific  requirements,  including  the 
issues  to  be  considered,  for  a  CDP 
hearing  and  require  that  Appeals  issue 
a  written  determination  (Notice  of 
Determination)  setting  forth  Appeals' 
findings  and  decisions.  Ehie  to  the 
varied  circumstances  of  taxpayers  and 
the  varied  situations  in  which  the  filing 
of  a  NFTL  or  an  intended  levy  action 
may  arise,  the  final  regulations  provide 
flexibility  regarding  the  manner  in 
which  a  CDP  hearing  may  be  conducted. 
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One  commentator  stated  that  penons 
should  have  a  right  to  judicial  review  in 
a  retained  jurisdiction  case  under 
section  6330(d)(2).  Treasury  and  the  IRS 
decline  to  adopt  this  comment.  Under 
section  6330(b)(2),  a  taxpayer  is  entitled 
to  only  one  CDP  hearing  with  respect  to 
the  tax  set  out  on  a  CDP  Notice  issued 
under  section  6330.  Section  6320(b)(2) 
provides  a  similar  rule  for  section  6320. 
Under  section  6330(d)(1),  applicable  to 
both  section  6320  and  section  6330,  a 
taxpayer  is  entitled  to  judicial  review 
only  after  the  issuance  of  the 
determination  by  Appeals  after  a  CDP 
hearing.  Once  the  Notice  of 
Determination  has  been  issued,  any 
subsequent  consideration  of  the  case  by 
Appeals,  including  changed 
circiunstances,  based  on  Appeals' 
retained  jurisdiction  under  section 
6330(d)(2),  is  not  part  of  the  CDP 
hearing  subject  to  judicial  review. 

One  commentator  also  urged  that  a 
taxpayer  be  allowed  to  challenge  the 
existence  or  amount  of  the  tax  liability 
set  out  in  a  GDP  Notice  issued  under 
section  6330  even  if  the  taxpayer  had 
previously  failed  to  raise  such  a 
challenge  pursuant  to  a  CDP  Notice 
issued  under  section  6320.  The 
commentator  points  to  section 
6330(c)(4),  which  provides  generally 
that -a  person  who  had  meaningfully 
participated  in  a  section  6320  CDP 
hearing  in  which  an  issue  was  raised 
may  not  raise  that  same  issue  in  a 
subsequent  section  6330  CDP  hearing. 
Treasury  and  the  IRS  have  concluded 
that  section  6330(c)(2)(B),  addressing 
specifically  a  person's  right  to  challenge 
the  underljdng  tax  liability,  is  clear  that 
any  prior  opportunity  to  challenge  the 
underlying  tax  liability,  which  would 
include  a  section  6320  CDP  hearing, 
precludes  a  taxpayer  from  doing  so  at  a 
later  section  6330  CDP  hearing. 

Explanation  of  Revisions 

The  proposed  regulations  provided 
that  district  directors,  directors  of 
sovice  centers  and  the  Assistant 
Commissioner  (International)  would  be 
the  officials  required  to  give  notice  of 
the  right  to,  and  the  opportimity  for,  a 
CDP  hearing  to  a  taxpayer  prior  to  levy 
on  that  taxpayer's  property.  To  reflect 
the  recent  reorganization  of  the  IRS, 
paragraphs  (a)(1)  and  (2)  of  the  final 
regulations  eliminate  references  to  these 
specific  officers  and  substitutes  a 
general  authorization  to  the  IRS  to 
provide  such  notification. 

Examples,  similar  to  those  in  the 
corresponding  paragraphs  of  the  final 
regulations  imder  section  6320,  have 
been  added  in  paragraphs  (b)  and  (c)  of 
these  final  regulations  to  illustrate  the 
provisions  of  those  paragraphs. 


Question  and  Answer  (Q&A)  Cl  of  the 
proposed  regulations  stated  that  a 
request  for  a  CDP  hearing  must  be 
signed  by  the  taxpayer  or  the  taxpayer's 
authorized  representative.  Requests  for 
CDP  hearings  on  occasion  are  not  signed 
by  the  taxpayer  or  the  taxpayer's 
authorized  representative  but  instead 
are  filed  on  the  taxpayer's  behalf  by  the 
taxpayer's  spouse  or  other  personal 
representative  not  authorized  to  practice 
before  Appeals.  The  IRS's 
administrative  practice  has  been  to  treat 
these  requests  as  complying  with  the 
temporary  regulations  provided  that  the 
taxpayer  or  the  taxpayer's  authorized 
representative  signs  the  request  within  a 
reasonable  period  of  time.  Q&A  Cl  in 
the  final  regulations  is  revised  to  reflect 
this  administrative  practice. 

Q&A  C6  of  the  proposed  regulations 
provided  that  a  request  for  a  CDP 
hearing  shoidd  be  filed  with  the  IRS 
office  3iat  issued  the  CDP  Notice  or,  if 
the  taxpayer  did  not  know  the  address 
of  that  IRS  office,  then  with  one  of  two 
ahemative  IRS  offices.  Q&A  C6  of  the 
final  regulations  requires  that  a  request 
for  a  CDP  hearing  be  filed  with  the  IRS 
office  and  address  indicated  on  the  CDP 
Notice.  The  final  regulations  change  the 
alternative  addresses  to  reflect  the  IRS's 
recent  reorganization.  The  final 
regulations  provide  that  if  no  address  is 
provided  in  the  CDP  Notice,  then  the 
request  must  be  filed  with  the 
compliance  area  director,  or  his  or  her 
successor,  serving  the  compliance  area 
in  which  the  taxpayer  resides  or  has  its 
principal  place  of  business.  The  final 
regulations  provide  a  toU-ftee  number  to 
obtain  the  address  of  the  office  of  the 
appropriate  compliance  area  director,  or 
his  or  her  successor. 

The  proposed  regulations  did  not 
discuss  how  a  CDP  hearing  should  be 
conducted  and  where  or  how  it  may 
occur.  A  new  Q&A  D6,  relating  to  how 
CDP  hearings  are  conducted,  and  a  new 
Q&A  D7,  relating  to  where  in-person 
meetings  will  be  held,  are  added  to  the 
final  regulations  to  clarify  how  a  CDP 
hearing  may  be  conducted. 

Paragraph  (e)(2)  of  the  proposed 
regulations,  dealing  with  spousal 
defenses  under  section  6015,  has  been 
revised  in  the  final  regulations  to  also 
address  spousal  defenses  raised  imder 
section  66.  Q&A  E3  of  the  proposed 
regulations,  dealing  with  the  extent  of 
any  limitations  imposed  under  section 
6330(c)(2)(B),  has  been  revised  in  the 
final  regulations  to  also  address  the 
effect  of  a  spousal  defense  raised  under 
section  66.  The  proposed  regulations 
did  not  specifically  discuss  whether  a 
taxpayer  may  raise  a  spousal  defense  at 
a  Cn)P  hearing  when  the  taxpayer  has 
raised  that  defense  administratively,  but 


has  not  raised  it  in  a  judicial  proceeding 
that  has  become  final.  A  new  Q&A  E4 
is  added  to  the  final  regulations  to 
provide  that  a  spousal  defense  may  be     ^ 
raised  if  thelRS  has  not  made  a  final 
determination  as  to  that  spousal  defense 
in  a  final  determination  letter  or 
statutory  notice  of  deficiency.  Q&A  E4 
of  the  proposed  regulations,  dealing 
with  spousal  defenses  that  were  raised 
in  a  prior  judicial  proceeding,  has  been 
revised  to  also  discuss  the  effect  of  a 
spousal  defense  raised  under  section  66, 
and  has  been  renumbered  as  Q&A  E5  of 
the  final  regulations. 

Q&A  E8  of  the  proposed  regulations 
dealt  with  the  question  of  whether  there 
were  any  time  limits  on  when  a  Notice 
of  Determination  must  be  issued.  That 
Q&A,  now  Q&A  EQ  of  the  final 
regulations,  has  been  revised  to  clarify 
the  there  are  no  time  limitations  on 
when  a  CDP  hearing  must  be  held  or  on 
when  a  Notice  of  Determination  must  be 
issued,  except  that  both  must  be  done  as 
expeditiously  as  possible  under  the 
circiunstances. 

Under  section  6330(c)(2)(B),  a 
taxpayer  may  not  challenge  the 
existence  or  the  amount  of  the 
underl}dng  tax  liability  at  a  CDP  hearing 
if  the  taxpayer  has  had  a  prior 
opportunity  to  dispute  that  liability — 
i.e. ,  the  taxpayer  had  received  a 
statutory  notice  of  deficiency  or 
otherwise  had  an  opportunity  to  dispute 
the  underljring  tax  liability.  The  fin^ 
regulations  add  a  new  Q&A  Ell  to 
address  the  effect  of  an  Appeals  officer's 
or  employee's  consideration  of  liability 
issues  when  the  taxpayer  has  had  a 
prior  opportimity  to  dispute  the 
imderlying  tax  liability.  In  such 
circiunstances,  any  consideration  of 
liability  issues  by  the  Appeals  officer  or 
employee  is  discretionary  and  is  not 
treated  as  part  of  the  CDP  hearing. 
Accordingly,  the  Appeals  officer's  or 
employee's  determinations,  if  any,  made 
with  respect  to  liability  issues  are  not 
required  to  appear  in  the  Notice  of 
Determination.  Any  determinations 
regarding  the  underlying  tax  liability 
that  are  included  in  the  Notice  of 
Determination  are  not  reviewable  by  a 
district  court  or  the  Tax  Court. 

Q&A  F2  and  Q&A  15  of  the  proposed 
regulations,  both  relating  to  judicial 
review  of  CDP  cases  where  a  spousal 
defense  under  section  6015  is  raised, 
specffically  referred  only  to  paragraphs 
(b)  and  (c)  of  section  6015.  Q&A  F2  and 
Q&A  15  have  been  revised  in  the  final 
regulations  also  to  include  a  denial  of 
relief  under  section  6015(f). 

Section  6330(e)  generally  provides  for 
the  suspension  of  the  periods  of 
limitation  under  section  6502,  section 
6531,  and  section  6532  aftra  the  filing  of 
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a  request  for  a  CDP  hearing  under 
section  6330,  and  also  provides  that 
levy  actions  that  are  the  subject  of  the 
requested  CDP  hearing  are  suspended 
during  this  same  period.  A  new  Q&A  G3 
is  added  to  the  final  regulations  to 
clarify  what  collection  actions  the  IRS 
may  take  after  a  request  for  a  CDP 
hearing  under  section  6330  has  been 
filed. 

As  set  out  in  Q&A  G3  of  the  final 
regulations,  the  IRS  may  file  NFTLs  for 
the  tax  and  tax  period  covered  by  the 
CDP  Notice  issued  imder  section  6330, 
although  such  filings  may  give  rise  to 
issuance  of  a  CDP  Notice  under  section 
6320.  The  IRS  also  may  take 
enforcement  actions  for  tax  periods  and 
taxes  not  covered  by  a  CDP  Notice  that 
is  the  subject  of  the  CDP  hearing 
requested  under  section  6320.  For 
example,  the  IRS  may  file  NFTLs  for  tax 
periods  or  taxes  not  covered  by  the  CDP 
Notice  (although  such  filings  may  give 
rise  to  issuance  of  a  CDP  Notice  imder 
section  6320)  and  may  levy  for  .those 
taxes  and  tax  periods  if  the  CDP 
requirements  under  section  6330  as  to 
those  taxes  and  tax  periods  have  been 
satisfied  and  CDP  proceedings,  if  any, 
concluded.  The  IRS  further  is  not 
prohibited  by  section  6330(e)  from 
taking  other  non-levy  collection  actions 
such  as  initiating  judicial  proceedings  to 
collect  the  tax  shown  on  the  CDP  Notice 
issued  under  section  6330  or  from 
offsetting  overpayments  from  other 
periods,  or  of  other  taxes,  against  the  tax 
shown  on  the  CDP  Notice.  Moreover, 
the  IRS  may  levy  upon  any  state  tax 
refund  due  the  taxpayer,  and,  under 
appropriate  circiunstances,  make 
jeopardy  levies  for  the  tax  and  tax 
periods  covered  by  the  CDP  Notice  at 
issue  in  the  CDP  hearing.  Finally, 
section  6330  does  not  prohibit  the  IRS 
frxjm  accepting  any  voluntary  payments 
made  for  the  tax  and  tax  period  set  out 
in  the  CDP  Notice. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and  because  these 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  preceding  temporary 
regulation  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 


Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Jerome  D.  Sekula,  of  the  Office  of 
Associate  Chief  Counsel,  Procedure  and 
Administration  (Collection,  Bankruptcy 
and  Summonses  Division). 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

1.  The  authority  citation  for  part  301 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *  * 

2.  Section  301.6330-1  is  added  under 
the  undesignated  centerheading 
"Seizure  of  Property  for  Collection  of 
Taxes"  to  read  as  follows: 

§  301 .6330-1    Notice  and  opportunity  for 
Iwaring  prior  to  levy. 

(a)  Notification— (1]  In  general. 
Except  as  specified  in  paragraph  (a)(2) 
of  this  section,  the  Conmiissioner,  or  his 
or  her  delegate  (the  Commissioner),  will 
prescribe  procedures  to  provide  persons 
upon  whose  property  or  rights  to 
property  the  IRS  intends  to  levy 
(hereinafter  referred  to  as  the  taxpayer) 
on  or  after  January  19, 1999,  notice  of 
that  intention  and  to  give  them  the  right 
to,  and  the  opportunity  for,  a  pre-levy 
Collection  Due  Process  (CDP)  hearing 
with  the  Internal  Revenue  Service  (IRS) 
Office  of  Appeals  (Appeals).  This  pre- 
levy  Collection  Due  Process  Hearing 
Notice  (CDP  Notice)  must  be  given  in 
person,  left  at  the  dwelling  or  usual 
place  of  business  of  the  taxpayer,  or  sent 
by  certified  or  registered  mail,  return 
receipt  requested,  to  the  taxpayer's  last 
known  address.  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  §  301.6212-2. 

(2)  Exceptions — (i)  state  tax  refiinds. 
Section  6330(f)  does  not  require  the 
Commissioner  to  provide  the  taxpayer 
with  notification  of  the  taxpayer's  right 
to  a  CDP  hearing  prior  to  issuing  a  levy 
to  collect  state  tax  refunds  owing  to  the 
taxpayer.  However,  the  Commissioner 
will  prescribe  procedures  to  give  the 
taxpayer  notice  of  the  right  to,  and  the 
opportunity  for,  a  CDP  hearing  with 
Appeals  with  respect  to  any  such  levy 
issued  on  or  after  January  19, 1999, 


within  a  reasonable  time  after  the  levy 
has  occurred.  The  notification  required 
to  be  given  following  a  levy  on  a  state 
tax  refund  is  referred  to  as  a  post-levy 
CDP  Notice. 

(ii)  Jeopardy.  Section  6330(f)  does  not 
require  the  Commissioner  to  provide  the 
taxpayer  with  notification  of  the 
taxpayer's  right  to  a  CDP  hearing  prior 
to  a  levy  when  there  has  been  a 
determination  that  collection  of  the  tax 
is  in  jeopardy.  However,  the 
Commissioner  will  prescribe  procedures 
to  provide  notice  of  the  right  to,  and  the 
opportunity  for,  a  CDP  hearing  with 
Appeals  to  the  taxpayer  with  respect  to 
any  such  levy  issued  on  or  after  January 
19, 1999.  wiUiin  a  reasonable  time  after 
the  levy  has  occurred.  The  notification 
required  to  be  given  following  a 
jeopardy  levy  also  is  referred  to  as  post- 
levy  CDP  Notice. 

(3)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (a)  as 
follows: 

Q-Al.  Who  is  the  person  to  be 
notified  under  section  6330? 

A-Al.  Under  section  6330(a)(1).  a  pre- 
levy  or  post-levy  CDP  Notice  is  required 
to  be  given  only  to  the  person  whose 
property  or  right  to  property  is  intended 
to  be  levied  upon,  or,  in  the  case  of  a 
levy  made  on  a  state  tax  refund  or  a 
jeopardy  levy,  the  person  whose 
property  or  right  to  property  was  levied 
upon.  The  person  described  in  section 
6330(a)(1)  is  the  same  person  described 
in  section  6331(a) — i.e..  the  person 
liable  to  pay  the  tax  due  after  notice  and 
demand  who  refuses  or  neglects  to  pay 
(referred  to  here  as  the  taxpayer).  A  pre- 
levy  or  post-levy  CDP  Notice  therefore 
will  be  given  only  to  the  taxpayer. 

Q-A2.  Will  the  IRS  give  notification  to 
a  known  nominee  of,  a  person  holding 
property  of,  or  a  person  who  holds 
property  subject  to  a  lien  with  respect 
to,  the  taxpayer  of  the  IRS'  intention  to 
issue  a  levy? 

A-A2.  No.  Such  a  person  is  not  the 
person  described  in  section  6331(a)(1), 
but  such  persons  have  other  remedies. 
See  A-B5  of  paragraph  (b)(2)  of  this 
s6f*tion 

Q-A3.  Will  the  IRS  give  notification 
for  each  tax  and  tax  period  it  intends  to 
include  or  has  included  in  a  levy  issued 
on  or  after  January  19, 1999? 

A-A3.  Yes.  The  notification  of  an 
intent  to  levy  or  of  the  issuance  of  a 
jeopardy  or  state  tax  refund  levy  will 
specify  each  tax  and  tax  period  that  will 
be  or  was  included  in  the  levy. 

Q-A4.  Will  the  IRS  give  notification  to 
a  taxpayer  with  respect  to  levies  for  a 
tax  and  tax  period  issued  on  or  after 
January  19, 1999,  even  though  the  IRS 
had  issued  a  levy  prior  to  January  19, 
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1999,  with  respect  to  the  same  tax  and 
tax  period? 

A-A4.  Yes.  The  IRS  will  provide 
appropriate  pre-levy  or  post-levy 
notification  to  a  taxpayer  regarding  the 
first  levy  it  intends  to  issue  or  has 
issued  on  or  after  January  19. 1999,  with 
respect  to  a  tax  and  tax  period,  even 
though  it  had  issued  a  levy  with  respect 
to  that  same  tax  and  tax  period  prior  to 
January  19. 1999. 

Q-A5.  When  will  the  IRS  provide  this 
notice? 

A-A5.  Beginning  on  January  19, 1999, 
the  IRS  will  give  a  pre-levy  CDP  Notice 
to  the  taxpayer  of  the  IRS'  intent  to  levy 
on  property  or  rights  to  property,  other 
than  in  state  tax  refund  and  jeopardy 
levy  situations,  at  least  30  days  prior  to 
the  first  such  levy  with  resp^  to  a  tax 
and  tax  period.  If  the  taxpayer  has  not 
received  a  pre-levy  CDP  Notice  and  the 
IRS  levies  on  a  state  tax  refund  or  issues 
a  jeopardy  levy  on  or  after  January  19, 
1999,  the  IRS  will  provide  a  post-levy 
CDF  Notice  to  the  taxpayer  within  a 
reasonable  time  after  that  levy. 

Q-A6.  What  must  a  pre-levy  CD? 
Notice  include? 

A-A6.  Pursuant  to  section  6330(a)(3), 
a  pre-levy  CDP  Notice  must  include,  in 
simple  and  nontechnical  terms: 

(i)  The  amoxmt  of  the  unpaid  tax. 

(ii)  Notification  of  the  right  to  request 
a  CDP  hearing. 

(iii)  A  statement  that  the  IRS  intends 
to  levy. 

(iv)  The  taxpayer's  rights  with  respect 
to  the  levy  action,  including  a  brief 
statement  that  sets  forth — 

(A)  The  statutory  provisions  relating 
to  the  levy  and  sale  of  property; 

(B)  The  procedures  applicable  to  the 
levy  and  sale  of  property; 

(C)  The  administrative  appeals 
available  to  the  taxpayer  with  respect  to 
the  levy  and  sale  and  the  procedures 
relating  to  those  appeals; 

(D)  The  alternatives  available  to 
taxpayers  that  could  prevent  levy^n  the 
property  (including  installment 
agreements);  and 

(E)  The  statutory  provisions  and  the 
procedures  relating  to  the  redemption  of 
property  and  the  release  of  liens  on 
property. 

Q-A7.  What  must  a  post-levy  CDP 
Notice  include? 

A-A7.  A  post-levy  CDP  Notice  must 
include,  in  simple  and  nontechnical 
terms: 

(i)  The  amount  of  the  unpaid  tax. 

(ii)  Notification  of  the  right  to  request 
a  CDP  hearing. 

(iii)  A  statement  that  the  IRS  has 
levied  upon  the  taxpayer's  state  tax 
refund  or  has  made  a  jeopardy  levy  on 
property  or  rights  to  propoty  of  the 
taxpayer,  as  appropriate. 


(iv)  The  taxpayer's  rights  with  respect 
to  the  levy  action,  including  a  brief 
statement  that  sets  forth — 

(A)  The  statutory  provisions  relating 
to  the  levy  and  sale  of  property; 

(B)  The  procedures  applicable  to  the 
levy  and  sale  of  property; 

(C)  The  administrative  appeals 
available  to  the  taxpayer  with  respect  to 
the  levy  and  sale  and  the  procedures 
relating  to  those  appeals; 

(D)  The  alternatives  available  to 
taxpayers  that  could  prevent  any  further 
levies  on  the  taxpayer's  property 
(including  installment  agreements);  and 

(E)  The  statutory  provisions  and  the 
procedures  relating  to  the  redemption  of 
property  and  the  release  of  liens  on 
property. 

Q-A8.  How  will  this  pre-levy  or  post- 
levy  notification  under  section  6330  be 
accomplished? 

A-A8.  The  IRS  will  notify  the 
taxpayer  by  means  of  a  pre-levy  CDP 
Notice  or  a  post-levy  CDP  Notice,  as 
appropriate.  The  additional  information 
the  IRS  is  required  to  provide,  together 
with  Form  12153,  Request  for  a 
Collection  Due  Process  Hearing,  will  be 
included  with  the  CDP  Notice. 

(i)  The  IRS  may  effect  delivery  of  a 
pre-levy  CDP  Notice  (and  accompanying 
materials)  in  one  of  three  ways: 

(A)  By  delivering  the  notice 
persondly  to  the  taxpayer. 

(B)  By  leaving  the  notice  at  the 
taxpayer's  dwelling  or  usual  place  of 
business. 

(C)  By  mailing  the  notice  to  the 
taxpayer  at  the  taxpayer's  last  known 
address  by  certified  or  registered  mail, 
return  receipt  requested. 

(ii)  The  IRS  may  effect  delivery  of  a 
post-levy  CDP  Notice  (and 
accompanying  materials)  in  one  of  three 
ways: 

(A)  By  delivering  the  notice 
personally  to  the  taxpayer. 

(B)  By  leaving  the  notice  at  the 
taxpayer's  dwelling  or  usual  place  of 
business. 

(C)  By  mailing  the  notice  to  the 
taxpayer  at  the  taxpayer's  last  known 
address  by  certified  or  registered  mail. 

Q-A9.  What  are  the  consequences  if 
the  taxpayer  does  not  receive  or  accept 
the  notification  which  was  properly  left 
at  the  taxpayer's  dwelling  or  usual  place 
of  business,  or  properly  sent  by  certified 
or  registered  mail,  return  receipt 
requested,  to  the  taxpayer's  last  known 
address? 

A-A9.  Notification  properly  sentto 
the  taxpayer's  last  known  address  or  left 
at  the  taxpayer's  dwelling  or  usual  place 
of  business  is  sufficient  to  start  the  30- 
day  period  within  which  the  taxpayer 
may  request  a  CDP  hearing.  See 
paragraph  (c)  of  this  section  for  when  a 


request  for  a  CDP  hearing  must  be  filed. 
Actual  receipt  is  not  a  prerequisite  to 
the  validity  of  the  CDP  Notice. 

Q-AIO.  What  if  the  taxpayer  does  not 
receive  the  CDP  Notice  because  the  IRS 
did  not  send  that  notice  by  certified  or 
registered  mail  to  the  taxpayer's  last 
known  address,  or  failed  to  leave  it  at 
the  dwelling  or  usual  place  of  business 
of  the  taxpayer,  and  the  taxpayer  fails  to 
request  a  CDP  hearing  with  Appeals 
within  the  30-day  period  commencing 
the  day  after  the  date  of  the  CDP  Notice? 

A-AIO.  When  the  IRS  determines  that 
it  failed  properly  to  provide  a  taxpayer 
with  a  CDP  Notice,  it  will  promptly 
provide  the  teixpayer  with  a  substitute 
CDP  Notice  and  provide  the  taxpayer 
with  an  opportunity  to  request  a  CDP 
hearing.  Substitute  CDP  Notices  are 
discussed  in  Q&A-B3  of  paragraph 
(b)(2)  and  Q&A-C8  of  paragraph  (c)(2)  of 
this  section. 

(4)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (a): 

Example  1.  Prior  to  January  19, 1999,  the 
IRS  issues  a  continuous  levy  on  a  taxpayer's 
wages  and  a  levy  on  that  taxpayer's  fixed 
right  to  future  payments.  The  IRS  is  not 
required  to  release  either  levy  on  or  after 
January  19, 1999,  until  the  requirements  of 
section  6343(a)(1)  are  met.  The  taxpayer  is 
not  entitled  to  a  CDP  Notice  or  a  CDP  hearing 
under  section  6330  with  respect  to  either 
levy  because  both  levy  actions  were  initiated 
prior  to  January  19, 1999. 

Example  2.  The  same  facts  as  in  Example 
1,  except  the  IRS  intends  to  levy  upon  a 
taxpayer's  bank  account  on  or  after  January 
19, 1999.  The  taxpayer  is  entitled  to  a  pre- 
levy  CDP  Notice  with  respect  to  this 
proposed  new  levy. 

(b)  Entitlement  to  a  CDP  hearing— {1] 
In  general.  A  taxpayer  is  entitied  to  one 
CDP  hearing  with  respect  to  the  unpaid 
tax  and  tax  periods  covered  by  the  pre- 
levy  or  post-levy  CDP  Notice  provided 
to  the  taxpayer.  The  taxpayer  must 
request  the  CDP  hearing  within  the  30- 
day  period  commencing  on  the  day  after 
the  date  of  the  CDP  Notice. 

(2)  Qu^stiens  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (b)  as 
follows: 

Q-Bl.  Is  the  taxpayer  entitled  to  a 
CDP  hearing  whwe  a  levy  for  state  tax 
refunds  is  issued  on  or  after  January  19, . 
1999,  even  though  the  IRS  had 
previously  issued  other  levies  prior  to 
January  19, 1999,  seeking  to  collect  the 
taxes  owed  for  the  same  period? 

A-Bl.  Yes.  The  taxpayer  is  entitied  to 
a  CDP  hearing  under  section  6330  for 
the  type  of  tax  and  tax  periods  set  forth 
in  the  state  tax  refund  levy  issued  on  or 
after  January  19, 1999. 

Q-B2.  Is  tne  taxpayer  entitied  to  a 
CDF  hearing  when  the  IRS,  more  than 
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30  days  after  issuance  of  a  CDP  Notice 
under  section  6330  with  respect  to  the 
unpaid  tax  and  periods,  provides 
subsequent  notice  to  that  taxpayer  that  - 
the  IRS  intends  to  levy  on  property  or 
rights  to  property  of  the  taxpayer  for  the 
same  tax  and  tax  periods  shown  on  the 
CDP  Notice? 

A-B2.  No.  Under  section  6330,  only 
the  first  pre-levy  or  post-levy  CDP 
Notice  with  respect  to  the  unpaid  tax 
and  tax  periods  entities  the  taxpayer  to 
request  a  CDP  hearing.  If  the  taxpayer 
does  not  timely  request  a  CDP  hearing 
with  Appeals  following  that  first 
notification,  the  taxpayer  foregoes  the 
right  to  a  CDP  hearing  with  Appeals  and 
judicial  review  of  Appeals' 
determination  with  respect  to  levies 
relating  to  that  tax  and  tax  period.  The 
IRS  generally  provides  additional 
notices  or  reminders  (reminder 
notifications)  to  the  taxpayer  of  its 
intent  to  levy  when  no  collection  action 
has  occurred  within  180  days  of  a 
proposed  levy.  Under  such 
circumstances,  a  taxpayer  may  request 
an  equivalent  hearing  as  described  in 
paragraph  (i)  of  this  section. 

Q-B3.  When  the  IRS  provides  a 
taxpayer  with  a  substitute  CDP  Notice 
and  the  taxpayer  timely  requests  a  CDP 
hearing,  is  the  taxpayer  entitled  to  a 
CDP  Hearing  before  Appeals? 

A-B3.  Yes.  Unless  the  taxpayer 
provides  the  IRS  a  written  withdrawal 
of  the  request  that  Appeals  conduct  a 
CDP  hearing,  the  taxpayer  is  entitled  to 
a  CDP  hearing  before  Appeals. 
Following  the  hearing.  Appeals  will 
issue  a  Notice  of  Determination,  and  the 
taxp^er  is  entitled  to  seek  judicial 
review  of  that  Notice  of  Determination. 
Q-B4.  If  tile  IRS  sends  a  second  CDP 
Notice  under  section  6330  (other  than  a 
substitute  CDP  Notice)  for  a  tax  period 
and  with  respect  to  an  impaid  tax  for 
which  a  CDP  Notice  under  section  6330 
was  previously  sent,  is  the  taxpayer 
entitled  to  a  section  6330  CDP  hearing 
based  on  the  second  CDP  Notice? 

A-B4^  No.  The  taxpayer  is  entitied  to 
only  one  CDP  hearing  under  section 
6330  with  respect  to  the  tax  and  tax 
period.  The  taxpayer  must  request  the 
CDP  hearing  within  30  days  of  the  date 
of  the  first  CDP  Notice  provided  for  that 
tax  and  tax  period. 

Q-B5.  Will  the  IRS  give  pre-levy  or 
post-levy  CDP  Notices  to  known 
nominees  of,  persons  holding  property 
of,  or  persons  holding  property  subject 
to  a  lien  with  respect  to  the  taxpayer? 
A-B5.  No.  Such  person  is  not  the    . 
person  described  in  section  6331(a)  and 
is,  therefore,  not  entitied  to  a  CDP 
hearing  or  an  equivalent  hearing  (as 
discussed  in  paragraph  (i)  of  this 
section).  Such  person,  however,  may 


seek  reconsideration  by  the  IRS  office 
collecting  the  tax,  assistance  from  the 
National  Taxpayer  Advocate,  or  an 
administrative  hearing  before  Appeals 
under  its  Collection  Appeals  Program. 
However,  any  such  administrative 
hearing  would  not  be  a  CDP  hearing 
imder  section  6330  and  any 
determination  or  decision  resulting  from 
the  hearing  would  not  be  subject  to 
judicial  review. 

(3)  Example.  The  following  example 
illustrates  the  principles  of  this 
paragraph  (b): 

Example.  Federal  income  tax  liability  for 
19&7  is  assessed  against  individual  D.  D  buys 
an  asset  and  puts  it  in  individual  E's  name. 
The  IRS  gives  D  a  CDP  Notice  of  intent  to 
levy  with  respect  to  the  1997  tax  liability. 
The  IRS  will  not  notify  E  of  its  intent  to  levy. 
The  IRS  is  not  required  to  notify  E  of  its 
intent  to  levy  although  E  holds  property  of 
individual  D.  E  is  not  the  taxpayer. 

(c)  Requesting  a  CDP  hearing— {,1)  In 
general.  When  a  taxpayer  is  entitled  to 
a  CDP  hearing  under  section  6330,  the 
CDP  hearing  must  be  requested  during 
the  30-day  period  that  commences  the 
day  after  the  date  of  tiie  CDP  Notice. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (c)  as 
follows: 

Q-Cl.  What  must  a  taxpayer  do  to 
obtain  a  CDP  hearing? 

A-Cl.  (i)  The  taxpayer  must  make  a 
request  in  writing  for  a  CDP  hearing.  A 
written  request  in  any  form  which 
requests  a  CDP  hearing  will  be 
acceptable.  The  request  must  include 
the  taxpayer's  name,  address,  and 
daytime  telephone  number,  and  must  be 
signed  by  the  taxpayer  or  the  taxpayer's 
authorized  representative  and  dated. 
The  CDP  Notice  should  include,  when 
appropriate,  a  Form  12153,  Request  for 
a  Collection  Due  Process  Hearing,  that 
can  be  used  by  the  taxpayer  to  request 
a  CDP  hearing. 

(ii)  The  Form  12153  requests  the  > 
following  information: 

(A)  The  taxpayer's  name,  address, 
daytime  telephone  number,  and 
taxpayer  identification  number  (SSN  or 
TIN). 

(B)  The  type  of  tax  involved. 

(C)  The  tax  period  at  issue. 

(D)  A  statement  that  the  taxpayer 
requests  a  hearing  with  Appeals 
concerning  the  proposed  collection 
activity. 

(E)  The  reason  or  reasons  why  the 
taxpayer  disagrees  with  the  proposed 
collection  action. 

(iii)  Taxpayers  are  encouraged  to  use 
a  Form  12153  in  requesting  a  CDP 
hearing  so  that  the  request  can  be 
readily  identified  and  forwarded  to 
Appeals.  Taxpayers  may  obtain  a  copy 


of  Form  12153  by  contacting  the  IRS 
office  that  issued  the  CDP  Notice  or  by 
calling,  toll-free.  1-800-829-3676. 

(iv)  The  taxpayer  may  perfect  any 
timely  written  request  for  a  CDP 
hearing,  which  otherwise  meets  the 
requirements  set  forth  above  and  which 
is  made  or  alleged  to  have  been  made 
on  the  taxpayer's  behalf  by  the 
taxpayer's  spouse  or  any  other 
representative,  by  filing,  within  a 
reasonable  time  of  a  request  from 
Appeals,  a  signed  written  affirmation 
that  the  request  was  originally 
submitted  on  the  taxpayer's  behalf. 

Q-C2.  Must  the  request  for  the  CDP 
hearing  be  in  vtrriting? 

A-C2.  Yes.  There  are  several  reasons 
why  the  request  for  a  CDP  hearing  must 
be  in  writing.  The  filing  of  a  timely 
request  for  a  CDP  hearing  is  the  first 
step  in  what  may  result  in  a  court 
proceeding.  A  written  request  will 
provide  proof  that  the  CDP  hearing  was 
requested  and  thus  permit  the  court  to 
verify  that  it  has  jiu-isdiction  over  any 
subsequent  appeal  of  the  Notice  of 
Determination  issued  by  Appeals.  In 
addition,  the  receipt  of  the  wrritten 
request  will  establish  the  date  on  which 
the  periods  of  limitation  under  section 
6502  (relating  to  collection  after 
assessment),  section  6531  (relating  to 
criminal  prosecutions),  and  section 
6532  (relating  to  suits)  are  suspended  as 
a  result  of  the  CDP  hearing  and  any 
judicial  appeal.  Moreover,  because  the 
IRS  anticipates  that  taxpayers  will 
contact  the  IRS  office  that  issued  the 
CDP  Notice  for  further  information  or 
assistance  in  filling  out  Form  12153,  or 
to  attempt  to  resolve  their  liabilities 
prior  to  going  through  the  CDP  hearing 
process,  the  requirement  of  a  written 
request  should  help  prevent  any 
misunderstanding  as  to  whether  a  CDP 
hearing  has  been  requested.  If  the 
information  requested  on  Form  12153  is 
furnished  by  the  taxpayer,  the  written 
request  also  will  help  to  establish  the 
issues  for  which  the  taxpayer  seeks  a 
determination  by  Appeals. 

Q-C3.  When  must  a  taxpayer  request 
a  CDP  hearing  with  respect  to  a  CDP 
Notice  issued  under  section  6330? 

A-C3.  A  taxpayer  must  submit  a 
written  request  for  a  CDP  hearing  within 
the  30-day  period  commencing  the  day 
after  the  date  of  the  CDP  Notice  issued 
under  section  6330.  This  period  is 
slightiy  different  from  the  period  for 
submitting  a  written  request  for  a  CDP 
hearing  with  respect  to  a  CDP  Notice 
issued  under  section  6320.  For  a  CDP 
Notice  issued  tmder  section  6320_,  a 
taxpayer  must  submit  a  written  request 
for  a  CDP  hearing  within  the  30-day 
period  commencing  the  day  after  the 
end  of  the  five  business  day  period 
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following  the  filing  of  the  notice  of 
federal  tax  lien  (NFTL). 

Q-C4.  How  will  the  timeliness  of  a 
taxpayer's  written  request  for  a  CDP 
hearing  be  determined? 

A-C4.  The  rules  and  regulations 
under  section  7502  and  section  7503 
will  apply  to  determine  the  timeliness 
of  the  taxpayer's  request  for  a  CDP 
hearing,  if  properly  transmitted  and 
addressed  as  provided  in  A-C6  of  this 
paragraph  (c)(2). 

Q-C5.  Is  the  3D-day  period  within 
which  a  taxpayer  must  make  a  request 
for  a  CD?  hearing  extended  because  the 
taxpayer  resides  outside  the  United 
States? 

A-C5.  No.  Section  6330  does  not 
make  provision  for  such  a  circumstance. 
Accordingly,  all  taxpayers  who  want  a 
03?  hearing  under  section  6330  must 
request  such  a  hearing  within  the  30- 
day  period  commencing  the  day  after 
the  date  of  the  CDP  Notice. 

Q-C6.  Where  shovdd  the  written 
request  for  a  CDP  hearing  be  sent? 

A-C6.  The  written  request  for  a  CDP 
hearing  must  be  sent,  or  hand  delivered, 
to  the  IRS  office  that  issued  the  CDP 
Notice  at  the  address  indicated  on  the 
CDP  Notice.  If  the  address  of  that  office 
does  not  appear  on  the  CDP  notice,  the 
request  must  be  sent,  or  hand  delivered, 
to  the  compliance  area  director,  or  his 
or  her  successor,  serving  the  compliance 
area  in  which  the  taxpayer  resides  or 
has  its  principal  place  of  business.  If  the 
taxpayer  does  not  have  a  residence  or 
principal  place  of  business  in  the 
United  States,  the  request  must  be  sent, 
or  hand  delivered,  to  the  compliance 
director,-  Philadelphia  Submission 
Processing  Center,  or  his  or  her 
successor.  Taxpayers  may  obtain  the 
address  of  the  appropriate  person  to 
which  the  written  request  should  be 
sent  or  hand  delivered  by  calling,  toll- 
free,  l-800-«29-1040  and  providing 
their  taxpayer  identification  niunber 
(SSN  or  TIN). 

Q-C7.  What  will  happen  if  the 
taxpayer  does  i}ot  request  a  CDP  hearing 
in  writing  within  the  30-day  period 
commencing  on  the  day  after  the  date  of 
the  CDP  Notice  issued  under  section 
6330? 

A-C7.  If  the  taxpayer  does  not  request 
a  CDP  hearing  wiUi  Appeals  within  the 
30-day  period  commencing  the  day  after 
the  date  of  the  CDP  Notice,  the  taxpayer 
will  forego  the  right  to  a  CDP  hearing 
under  section  6330  with  respect  to  the 
unpaid  tax  and  tax  periods  shown  on 
the  CDP  Notice.  The  taxpayer  may, 
however,  request  an  equivalent  hearing. 
See  paragraph  (i)  of  this  section. 

Q-Cd.  When  must  a  taxpayer  request 
a  CDP  hearing  with  respect  to  a 
substitute  CDP  Notice? 


A-C8.  A  CDP  hearing  with  respect  to 
a  substitute  CDP  Notice  must  be 
requested  in  writing  by  the  taxpayer 
prior  to  the  end  of  the  30-day  period 
commencing  the  day  after  the  date  of 
the  substitute  CDP  Notice. 

Q-C9.  Can  taxpayers  attempt  to 
resolve  the  matter  of  the  proposed  levy 
with  an  officer  or  employee  of  the  IRS 
office  collecting  the  tax  liability  stated 
on  the  CDP  Notice  either  before  or  after 
requesting  a  CDP  hearing? 

A-C9.  Yes.  Taxpayers  are  encouraged 
to  discuss  their  concerns  with  the  IRS 
office  collecting  the  tax,  either  before  or 
after  they  request  a  CDP  hearing.  If  such 
a  discussion  occurs  before  a  request  is 
made  for  a  CDP  hearing,  the  matter  may 
be  resolved  without  the  need  for 
Appeals  consideration.  However,  these 
discussions  do  not  suspend  the  running 
of  the  30-day  period  within  which  the 
taxpayer  is  required  to  request  a  CDP 
hearing,  nor  do  they  extend  that  30-day 
period.  If  discussions  occur  after  the 
request  for  a  CDP  hearing  is  filed  and 
the  taxpayer  resolves  the  matter  with 
the  IRS  office  collecting  the  tax.  the 
taxpayer  may  withdraw  in  writing  the 
request  that  a  CDP  hearing  be  conducted 
by  Appeals.  The  taxpayer  can  also 
waive  in  writing  some  or  all  of  the 
requirements  regarding  the  contents  of 
the  Notice  of  Determination. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (c): 

Example  1 .  The  IRS  mails  a  CDP  Notice  of 
intent  to  levy  to  individual  A's  last  known   . 
address  on  June  24, 1999.  Individual  A  has 
until  July  26, 1999,  a  Monday,  to  request  a 
CDP  hearing.  The  30-day  period  within 
which  individual  A  may  request  a  CDP 
hearing  begins  on  June  25, 1999.  Because  the 
30-day  period  expires  on  July  24, 1999,  a 
Saturday,  individual  A's  written  request  for 
a  CDP  hearing  will  be  considered  timely  if  it 
is  properly  transmitted  and  addressed  to  the 
IRS  in  accordance  with  section  7502  and  the 
regulations  thereunder  no  later  than  July  26, 
1999. 

Example  2.  Same  facts  as  in  Example  1, 
except  that  individual  A  is  on  vacation, 
outside  the  United  States,  or  otherwise  does 
not  receive  or  read  the  CDP  Notice  until  July 
19.  1999.  As  in  Example  1,  individual  A  has 
until  July  26, 1999,  to  request  a  CDP  hearing. 
If  individual  A  does  not  request  a  CDP 
hearing,  individual  A  may  request  an 
equivalent  hearing  as  to  the  levy  at  a  later 
time.  The  taxpayer  should  make  a  request  for 
an  equivalent  hearing  at  the  earliest  possible 
time. 

Example  3.  Same  facts  as  in  Example  2, 
except  that  individual  A  does  not  receive  or 
read  the  CDP  Notice  until  after  July  26, 1999, 
and  does  not  request  a  hearing  by  July  26, 
1999.  Individual  A  is  not  entitled  to  a  CDP 
hearing.  Individual  A  may  request  an 
equivalent  hearing  as  to  the  levy  at  a  later 
time.  The  taxpayer  should  make  a  request  for 


an  equivalent  hearing  at  the  earliest  possible 
time. 

Example  4.  Same  facts  as  in  Example  1, 
except  the  IRS  determines  that  the  CDP 
Notice  mailed  on  June  24, 1999,  was  not 
mailed  to  individual  A's  last  known  address. 
As  soon  as  practicable  after  making  this 
determination,  the  IRS  will  mail  a  substitute 
CDP  Notice  to  individual  A  at  individual  A's 
last  known  address,  hand  deliver  the 
substitute  CDP  Notice  to  individual  A,  or 
leave  the  substitute  CDP  Notice  at  individual 
A's  dwelling  or  usual  place  of  business. 
Individual  A  will  have  30  days  commencing 
on  the  day  after  the  date  of  the  substitute 
CDP  Notice  within  which  to  request  a  CDP 
hearing. 

(d)  Conduct  of  CDP  hearing— {!)  In 
general.  If  a  taxpayer  requests  a  CDP 
hearing  imder  section  6330(a)(3)(B)  (and 
does  not  withdraw  that  request),  the 
CDP  hearing  will  be  held  with  Appeals. 
The  taxpayer  is  entitled  to  only  one  CDP 
hearing  imder  section  6330  with  respect 
to  the  unpaid  tax  and  tax  periods  shown 
on  the  CDP  Notice.  To  the  extent 
practicable,  the  CDP  hearing  requested 
imder  section  6330  will  be  held  in 
conjunction  with  any  CDP  hearing  the 
taxpayer  requests  imder  section  6320.  A 
CDP  hearing  will  be  conducted  by  an 
employee  or  officer  of  Appeals  who, 
prior  to  the  first  CDP  hearing  under 
section  6320  or  section  6330,  has  had  no 
involvement  with  respect  to  the  tax  for 
the  tax  periods  to  be  covered  by  the 
hearing,  unless  the  taxpayer  waives  this 
requirement. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (d)  as 
follows: 

Q-Dl.  Under  what  circumstances  can 
a  taxpayer  receive  more  than  one  pre- 
levy  CDP  hearing  under  section  6330 
with  respect  to  a  tax  period? 

A-Dl.  The  taxpayer  may  receive  more 
than  one  CDP  pre-levy  hearing  under 
section  6330  with  respect  to  a  tax  period 
where  the  tax  involved  is  a  different 
type  of  tax  (for  example,  an  employment 
tax  liabUity,  where  the  original  CDP 
hearing  for  the  tax  period  involved  an 
income  tax  liability),  or  where  tKe  same 
type  of  tax  for  the  same  period  is 
involved,  but  where  the  amount  of  the 
unpaid  tax  has  changed  as  a  result  of  an 
additional  assessment  of  tax  (not 
including  interest  or  penalties)  for  that 
period  or  an  additional  accuracy-related 
or  filing-delinquency  penalty  has  been 
assessed.  The  taxpayer  is  not  entitled  to 
another  CDP  hearing  under  section  6330 
if  the  additional  assessment  represents 
accruals  of  interest,  accruals  of 
penalties,  or  both. 

Q-D2.  Will  a  CDP  hearing  with 
respect  to  one  tax  period  be  combined 
with  a  CDP  hearing  with  respect  to 
another  tax  period? 
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A-D2.  To  the  extent  practicable,  a 
CDP  hearing  with  respect  to  one  tax 
period  shown  on  a  CDP  Notice  will  be 
combined  with  any  and  all  other  CDP 
hearings  which  the  taxpayer  has 
requested. 

Q-D3.  Will  a  CDP  hearing  under 
section  6330  be  combined  with  a  CDP 
hearing  under  section  6320? 

A-D3.  To  the  extent  it  is  practicable, 
a  CDP  hearing  under  section  6330  will 
be  held  in  conjunction  with  a  CDP 
hearing  under  section  6320. 

Q-D4.  What  is  considered  to  be  prior 
involvement  by  an  employee  or  officer 
of  Appeals  widi  respect  to  the  tax  and 
tax  period  or  periods  involved  in  the 
hearing? 

A-D4.  Prior  involvement  by  an 
employee  or  officer  of  Appeals  includes 
participation  or  involvement  in  an 
Appeals  hearing  (other  tlian  a  CDP 
hearing  held  under  either  section  6320 
or  section  6330)  that  the  taxpayer  may 
have  had  with  respect  to  the  tax  and  tax 
periods  shown  on  the  CDP  Notice. 

Q-D5.  How  can  a  taxpayer  waive  the 
requirement  that  the  officer  or  employee 
of  Appeals  have  no  prior  involvement 
with  respect  to  the  tax  and  tax  period 
or  periods  involved  in  the  CDP  hearing? 

A-D5.  The  taxpayer  must  sign  a 
written,  waiver. 

Q-D6.  How  are  CDP  hearings 
conducted? 

A-D6.  The  formal  hearing  procedures 
required  under  the  Administrative 
Procedure  Act,  5  U.S.C.  551  et  seq.,  do 
not  apply  to  CDP  hearings.  CDP 
hearings  are  much  like  Collection 
Appeal  Program  (CAP)  hearings  in  that 
they  are  informal  in  nature  and  do  not 
require  the  Appeals  officer  or  employee 
and  the  taxpayer,  or  the  taxpayer's 
representative,  to  hold  a  face-to-face 
meeting.  A  CDP  hearing  may.  but  is  not 
required  to,  consist  of  a  face-to-face 
meeting,  one  or  more  written  or  oral 
communications  between  an  Appeals 
officer  or  employee  and  the  taxpayer  or 
the  taxpayer's  representative,  or  some 
combination  thereof.  A  transcript  or 
recording  of  any  face-to-face  meeting  or 
conversation  between  an  Appeals  officer 
or  employee  and  the  taxpayer  or  the 
taxpayer's  representative  is  not 
required.  The  taxpayer  or  the  taxpayer's 
representative  does  not  have  the  right  to 
subpoena  and  examine  witnesses  at  a 
CDP  hearing. 

Q-D7.  If  a  taxpayer  wants  a  face-to- 
face  CDP  hearing,  where  will  it  be  held? 

A-D7.  The  taxpayer  must  be  offered 
an  opportunity  for  a  hearing  at  the 
Appeals  office  closest  to  taxpayer's 
residence  or,  in  the  case  of  a  business 
taxpayer,  the  taxpayer's  principal  place 
of  business.  If  that  is  not  satisfactory  to 
the  taxpayer,  the  taxpayer  will  be  given 


an  opportunity  for  a  hearing  by 
correspondence  or  by  telephone.  If  that 
is  not  satisfactory  to  the  taxpayer,  the 
Appeals  officer  or  employee  will  review 
the  taxpayer's  request  for  a  CDP  hearing, 
the  case  file,  any  other  written 
communications  from  the  taxpayer 
(including  written  communications,  if 
any,  submitted  in  connection  with  the 
CDP  hearing),  and  any  notes  of  any  oral 
communications  with  the  taxpayer  or 
the  taxpayer's  representative.  Under 
such  circumstances,  review  of  those 
documents  will  constitute  the  CDP 
hearing  for  the  purposes  of  section 
6330(b). 

(e)  Matters  considered  at  CDP 
hearing — (1)  In  general.  Appeals  has  the 
authority  to  determine  the  validity, 
sufficiency,  and  timeliness  of  any  CDP 
Notice  given  by  the  IRS  and  of  any 
request  for  a  CDP  hearing  that  is  made 
by  a  taxpayer.  Prior  to  issuance  of  a 
determination,  the  hearing  officer  is 
required  to  obtain  verification  from  the 
IRS  office  collecting  the  tax  that  the 
requirements  of  any  applicable  law  or 
administrative  procedure  have  been 
met.  The  taxpayer  may  raise  any 
relevant  issue  relating  to  the  unpaid  tax 
at  the  hearing,  including  appropriate 
spousal  defenses,  challenges  to  the 
appropriateness  of  the  proposed 
collection  action,  and  offers  of 
collection  alternatives.  The  taxpayer 
also  may  raise  challenges  to  the 
existence  or  amount  of  the  tax  liability 
specified  on  the  CDP  Notice  for  any  tax 
period  shown  on  the  CDP  Notice  if  the 
taxpayer  did  not  receive  a  statutory 
notice  of  deficiency  for  that  tax  liability 
or  did  not  otherwise  have  an 
opportunity  to  dispute  that  tax  liability. 
Finally,  the  taxpayer  may  not  raise  an 
issue  that  was  raised  and  considered  at 
a  previous  CDP  hearing  under  section 
6320  or  in  any  other  previous 
administrative  or  judicial  proceeding  if 
the  taxpayer  participated  meaningfully 
in  such  hearing  or  proceeding. 
Taxpayers  will  be  expected  to  provide 
all  relevant  information  requested  by 
Appeals,  including  financial  statements, 
for  its  consideration  of  the  facts  and 
issues  involved  in  the  hearing. 

(2)  Spousal  defenses.  A  taxpayer  may 
raise  any  appropriate  spousal  defenses 
at  a  CDP  hearing  unless  the 
Commissioner  has  already  made  a  final 
determination  as  to  spousal  defenses  in 
a  statutory  notice  of  deficiency  or  final 
determination  letter.  To  claim  a  spousal 
defense  under  section  66  or  section 
6015,  the  taxpayer  must  do  so  in  writing 
according  to  rules  prescribed  by  the 
Commissioner  or  the  Secretary.  Spousal 
defenses  raised  under  sections  66  and 
6015  in  a  CDP  hearing  are  governed  in 
all  respects  by  the  provisions  of  sections 


66  and  section  6015  and  the  regulations 
and  procedures  thereunder. 

(3)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (e)  as 
follows: 

Q-El.  What  factors  will  Appeals 
consider  in  making  its  determination? 

A-El :  Appeals  will  consider  the 
following  matters  in  making  its 
determination: 

(i)  Whether  the  IRS  met  the 
requirements  of  any  applicable  law  or 
administrative  procedure. 

(ii)  Any  issues  appropriately  raised  by 
the  taxpayer  relating  to  the  unpaid  tax. 

(iii)  Any  appropriate  spousal  defenses 
raised  by  the  taxpayer. 

(iv)  Any  challenges  made  by  the 
taxpayer  to  the  appropriateness  of  the 
proposed  collection  action. 

(v)  Any  offers  by  the  taxpayer  for 
collection  alternatives. 

(vi)  Whether  the  proposed  collection 
action  balances  th6  need  for  the  efficient 
collection  of  taxes  and  the  legitimate 
concern  of  the  taxpayer  that  any 
collection  action  be  no  more  intrusive 
than  necessary. 

Q-E2.  When  is  a  taxpayer  entitled  to 
challenge  the  existence  or  amount  of  the 
tax  liability  specified  in  the  CDP  Notice? 

A-E2.  A  taxpayer  is  entitled  to 
challenge  the  existence  or  amount  of  the 
tax  liability  specified  in  the  CDP  Notice 
if  the  taxpayer  did  not  receive  a 
statutory  notice  of  deficiency  for  such 
liability  or  did  not  otherwise  have  an 
opportunity  to  dispute  such  liability. 
Receipt  of  a  statutory  notice  of 
deficiency  for  this  purpose  means 
receipt  in  time  to  petition  the  Tax  Court 
for  a  redetermination  of  the  deficiency 
asserted  in  the  notice  of  deficiency.  An 
opportunity  to  dispute  a  liability 
includes  a  prior  opportunity  for  a 
conference  with  Appeals  that  was 
offered  either  before  or  after  the 
assessment  of  the  liability. 

Q-E3.  Are  spousal  defenses  subject  to 
the  limitations  imposed  under  section 
6330(c)(2)(B)  on  a  taxpayer's  right  to 
challenge  the  tax  liability  specified  in 
the  CDP  Notice  at  a  CDP  hearing? 

A-E3.  The  limitations  imposed  under 
section  6330(c)(2)(B)  do  not  apply  to 
spousal  defenses.  When  a  taxpayer 
asserts  a  spousal  defense,  the  taxpayer 
is  not  disputing  the  amount  or  existence 
of  the  liability  itself,  but  asserting  a 
defense  to  the  liability  which  may  or 
may  not  be  disputed.  A  spousal  defense 
raised  under  section  66  or  section  6015 
is  governed  by  section  66  or  section 
6015  and  the  regulations  and 
procedures  thereunder.  Any  limitation 
under  those  sections,  regulations,  and 
procedures  therefore  will  apply. 
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Q-E4.  May  a  taxpayer  raise  at  a  CDP 
hearing  a  spousal  defense  imder  section 
66  or  section  6015  if  that  defense  was 
raised  and  considered  administratively 
and  the  Commissioner  has  issued  a 
statutory  notice  of  deficiency  or  final 
determination  letter  addressing  the 
spousal  defense? 

A-E4.  No.  A  taxpayer  is  precluded 
from  raising  a  spousal  defense  at  a  CDP 
hearing  when  the  Commissioner  has 
made  a  final  determination  (imder 
section  66  or  section  6015)  as  to  spousal 
defenses  in  a  final  determination  letter 
or  statutory  notice  of  deficiency. 
However,  a  taxpayer  may  raise  spousal 
defenses  in  a  CI)P  hearing  when  the 
taxpayer  has  previously  raised  spousal 
defenses,  but  the  Commissioner  has  not 
yet  made  a  final  determination 
regarding  this  issue. 

Q-E5.  May  a  taxpayer  raise  at  a  CDP 
hearing  a  spousal  defense  under  section 
66  or  section  6015  if  that  defense  was 
raised  and  considered  in  a  prior  judicial 
proceeding  that  has  become  final? 

A-E5.  No.  A  taxpayer  is  precluded  by 
the  doctrine  of  res  judicata  and  by  the 
specific  limitations  under  section  66  or 
section  6015  from  raising  a  spousal 
defense  in  a  CDP  hearing  under  these 
circumstances. 

Q-E6.  What  collection  alternatives  are 
available  to  the  taxpayer? 

A-E6.  Collection  alternatives  woiUd 
include,  for  example,  a  proposal  to 
withkold  the  proposed  or  futiue 
collection  action  in  circmnstances  that 
Mdll  facilitate  the  collection  of  the  tax 
liability,  an  installment  agreement,  an 
ofiier-in-compromise,  the  posting  of  a 
bond,  or  the  substitution  of  other  assets. 

Q-E7.  What  issues  may  a  taxpayer 
raise  in  a  CDP  hearing  under  section 
6330  if  the  taxpayer  previously  received 
a  notice  under  section  6320  with  respect 
to  the  same  tax  and  tax  period  and  did 
not  request  a  CDP  hearing  with  respect 
to  that  notice? 

A-E7.  The  taxpayer  may  raise 
appropriate  spousal  defenses, 
challenges  to  the  appropriateness  of  the 
proposed  collection  action,  and  offers  of 
collection  alternatives.  The  existence  or 
amount  of  the  tax  liability  for  the  tax  for 
the  tax  period  specified  in  the  CDP 
Notice  may  be  diallenged  only  if  the 
taxpayer  did  not  already  have  an 
opportunity  to  dispute  that  tax  liability. 
Where  the  taxpayer  previously  received 
a  CDP  Notice  under  section  6320  with 
respect  to  the  same  tax  and  tax  period 
and  did  not  request  a  CDP  hearing  with 
respect  to  that  earlier  CDP  Notice,  the 
taxpayer  already  had  an  opportunity  to 
dispute  the  existence  or  amount  of  the 
underlying  tax  liability. 

Q-E8.  How  will  Appeals  issue  its 
determination? 


A-E8.  (i)  Taxpayers  will  be  sent  a 
dated  Notice  of  Determination  by 
certified  or  registered  mail.  The  Notice 
of  Determination  will  set  forth  Appeals' 
findings  and  decisions.  It  will  state 
whether  the  ERS  met  the  requirements  of 
any  applicable  law  or  administrative 
procedure;  it  will  resolve  any  issues 
appropriately  raised  by  the  taxpayer 
relating  to  the  unpaid  tax;  it  will 
include  a  decision  on  any  appropriate 
spousal  defenses  raised  by  the  taxpayer; 
it  will  include  a  decision  on  any 
challenges  made  by  the  taxpayer  to  the 
appropriateness  of  the  collection  action; 
it  will  respond  to  any  offers  by  the 
taxpayer  for  collection  alternatives;  and 
it  will  address  whether  the  proposed 
collection  action  represents  a  balance 
between  the  need  for  the  efficient 
collection  of  taxes  and  the  legitimate 
concern  of  the  taxpayer  that  any 
collection  action  be  no  more  intrusive 
than  necessary.  The  Notice  of 
Determination  will  also  set  forth  any 
agreements  that  Appeals  reached  with 
the  taxpayer,  any  relief  given  the 
taxpayer,  and  any  actions  the  taxpayer 
or  the  IRS  are  required  to  take.  Lastly, 
the  Notice  of  Determination  will  advise 
the  taxpayer  of  the  taxpayer's  right  to 
seek  judicial  review  within  30  days  of 
the  date  of  the  Notice  of  Determination. 

(ii)  Because  taxpayers  are  encoinaged 
to  discuss  their  concerns  with  the  IRS 
office  collecting  the  tax,  certain  matters 
that  might  have  been  raised  at  a  CDP 
hearing  may  be  resolved  without  the 
need  for  Appeals  consideration.  Unless, 
as  a  result  of  these  discussions,  the 
taxpayer  agrees  in  writing  to  withdraw 
the  request  that  Appeals  conduct  a  CDP 
hearing.  Appeals  will  still  issue  a  Notice 
of  Determination,  but  the  taxpayer  can 
waive  in  writing  Appeals'  consideration 
of  some  or  all  of  the  matters  it  would 
otherwise  consider  in  making  its 
determination. 

Q-E9.  Is  there  a  period  of  time  within 
which  Appeals  must  conduct  a  CDP 
hearing  or  issue  a  Notice  of 
Determination? 

A-E9.  No.  Appeals  will,  however, 
attempt  to  conduct  a  CDP  hearing  and 
issue  a  Notice  of  Determination  as 
expeditiously  as  possible  under  the 
circumstances. 

Q-EIO.  Why  is  the  Notice  of 
Determination  and  its  date  important? 

A-ElO.  The  Notice  of  Determination 
will  set  forth  Appeals'  findings  and 
decisions  with  respect  to  the  matters  set 
forth  in  A-El  of  this  paragraph  (e)(3). 
The  30-day  period  within  which  the 
taxpayer  is  permitted  to  seek  judicial 
review  of  Appeals'  determination 
conunences  the  day  after  the  date  of  the 
Notice  of  Determination. 


Q-Ell.  If  an  Appeals  officer  considers 
the  merits  of  a  taxpayer's  liability  in  a 
CDP  hearing  when  the  taxpayer  had 
previously  received  a  statutory  notice  of 
deficiency  or  otherwise  had  an 
opportunity  to  dispute  the  liability  prior 
to  the  issuance  of  a  notice  of  intention 
to  levy,  will  the  Appeals  officer's 
determination  regarding  those  liability 
issues  be  considered  part  of  the  Notice 
^f  Determination? 

A-Ell.  No.  An  Appeals  officer  may 
consider  the  existence  and  amount  of 
the  underlying  tax  liability  as  a  part  of 
the  CDP  hearing  only  if  the  taxpayer  did 
not  receive  a  statutory  notice  of 
deficiency  for  the  tax  liability  in 
question  or  otherwise  have  a  prior 
opportunity  to  dispute  the  tax  liability. 
Similarly,  an  Appeals  officer  may  not 
consider  any  other  issue  if  the  issue  was 
raised  and  considered  at  a  previous 
hearing  imder  section  6320  or  in  any 
other  previous  administrative  or  judicial 
proceeding  in  which  the  person  seeking 
to  raise  the  issue  meaningfully 
participated.  In  the  Appeals  officer's 
sole  discretion,  however,  the  Appeals 
officer  may  consider  the  existence  or 
amount  of  the  underlying  tax  liability, 
or  such  other  precluded  issues,  at  the 
same  time  as  the  CDP  hearing.  Any 
determination,  however,  made  by  the 
Appeals  officer  with  respect  to  such  a 
precluded  issue  shall  not  be  treated  as 
part  of  the  Notice  of  Determination 
issued  by  the  Appeals  officer  and  will 
not  be  subject  to  any  judicial  review. 
Because  any  decision  made  by  the 
Appeals  officer  on  such  precluded 
issues  is  not  properly  a  part  of  the  CDP 
hearing,  such  decisions  a^  not  required 
to  appear  in  the  Notice  of  Determination 
issued  following  the  hearing.  Even  if  a 
decision  concerning  such  precluded 
issues  is  referred  to  in  the  Notice  of 
Determination,  it  is  not  reviewable  by  a 
district  court  or  the  Tax  Court  because 
the  precluded  issue  is  not  properly  part 
of  the  CDP  hearing. 

(4)  Examples.  Ine  following  examples 
illustrate  the  principles  of  this 
paragraph  (e): 

Example  1 .  The  IRS  sends  a  statutory 
notice  of  deficiency  to  the  taxpayer  at  his  last 
known  address  asserting  a  deficiency  for  the 
tax  year  1995.  The  taxpayer  receives  the 
notice  of  deficiency  in  time  to  petition  the 
Tax  Court  for  a  redetermination  of  the 
asserted  deficiency.  The  taxpayer  does  not 
timely  file  a  petition  with  the  Tax  Court.  The 
taxpayer  is  precluded  from  challenging  the 
existence  or  amount  of  the  tax  liability  in  a 
subsequent  CDP  hearing. 

Example  2.  Same  facts  as  in  Example  1, 
except  the  taxpayer  does  not  receive  the 
notice  of  deficiency  in  time  to  petition  the 
Tax  Court  and  did  not  have  another  prior 
opportunity  to  dispute  the  lax  liability.  The 
taxpayer  is  not  precluded  from  challenging 
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the  existence  or  amount  of  the  tax  liability  in 
a  siibsequent  COP  hearing. 

Example  3.  The  IRS  properly  assesses  a 
trust  fund  recovery  penalty  against  the 
taxpayer.  The  IRS  offers  the  taxpayer  the 
opportunity  for  a  conference  with  Appeals  at 
which  the  taxpayer  would  have  the 
opportunity  to  dispute  the  assessed  liability. 
The  taxpayer  declines  the  opportunity  to 
participate  in  such  a  conference.  The 
taxpayer  is  precluded  from  challenging  the 
existence  or  amount  of  the  tax  liability  in  a 
subsequent  CDP  hearing. 

(f)  Judicial  review  of  Notice  of 
Determination — (1)  In  general.  Unless 
the  taxpayer  provides  the  ERS  a  written 
withdrawal  of  the  request  that  Appeals 
conduct  a  CDP  hearing.  Appeals  is 
required  to  issue  a  Notice  of 
Determination  in  all  cases  where  a 
taxpayer  has  timely  requested  a  CDP 
hearing.  The  taxpayer  may  appeal  such 
determinations  made  by  Appeals  within 
the  30-day  period  commencing  the  day 
after  the  date  of  the  Notice  of 
Determination  to  the  Tax  Court  or  a 
district  court  of  the  United  States,  as 
appropriate. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (f)  as 
follows: 

Q-Fl.  What  must  a  taxpayer  do  to 
obtain  judicial  review  of  a  Notice  of 
Determination? 

A-Fl.  Subject  to  the  jurisdictional 
limitations  described  in  A-F2,  the 
taxpayer  must,  within  the  30-day  period 
commencing  the  day  after  the  date  of 
the  Notice  of  Determination,  appeal  the 
determination  by  Appeals  to  the  Tax 
Coiul  or  to  a  district  court  of  the  United 
'States; 

Q-F2.  With  respect  to  the  relief 
available  to  the  taxpayer  under  section 
6015,  what  is  the  time  frame  within 
which  a  taxpayer  may  seek  Tax  Court 
review  of  Appeals'  determination 
following  a  CDP  hearing? 

A-F2.  If  the  taxpayer  seeks  Tax  Coiut 
review  not  only  of  Appeals'  denial  of 
relief  under  section  6015,  but  also  of 
relief  with  respect  to  other  issues  raised 
in  the  CDP  hearing,  the  taxpayer  should 
request  Tax  Court  review  within  the  30- 
day  period  commencing  the  day  after 
the  date  of  the  Notice  of  Determination. 
If  the  taxpayer  only  seeks  Tax  Court 
review  of  Appeals'  denial  of  relief  imder 
section  6015,  the  taxpayer  should 
request  review  by  the  Tax  Court,  as 
provided  by  section  6015(e),  within  90 
days  of  Appeals'  determination.  If  a 
request  for  Tax  Court  review  is  filed 
after  the  30-day  period  for  seeking 
judicial  review  under  section  6330,  then 
only  the  taxpayer's  section  6015  claims 
may  be  reviewable  by  the  Tax  Court. 


Q-F3.  Where  should  a  taxpayer  direct 
a  request  for  judicial  review  of  a  Notice 
of  Determination? 

A-F3.  If  the  Tax  Court  would  have 
jiuisdiction  over  the  type  of  tax 
specified  in  the  CDP  Notice  (for 
example,  income  and  estate  taxes),  then 
the  taxpayer  must  seek  judicial  review 
by  the  Tax  Court.  If  the  tax  liability 
arises  from  a  type  of  tax  over  which  the 
Tax  Court  would  not  have  jurisdiction, 
then  the  taxpayer  must  seek  judicial 
review  by  a  district  court  of  the  United 
States  in  accordance  with  Title  28  of  the 
United  States  Code. 

Q-F4.  What  happens  if  the  taxpayer 
timely  appeals  Appeals'  determination 
to  the  incorrect  court? 

A-F4.  If  the  court  to  which  the 
taxpayer  directed  a  timely  appeal  of  the 
Notice  of  Determination  determines  that 
the  appeal  was  to  the  incorrect  court 
(because  of  jurisdictional,  venue  or 
other  reasons),  the  taxpayer  will  have  30 
days  after  the  court's  determination  to 
that  effect  within  which  to  file  an 
appeal  to  the  correct  court. 

Q-F5.  What  issue  or  issues  may  the 
taxpayer  raise  before  the  Tax  Court  or 
before  a  district  court  if  the  taxpayer 
disagrees  with  the  Notice  of 
Determination? 

A-F5.  In  seeking  Tax  Court  or  district 
court  review  of  Appeals'  Notice  of 
Determination,  the  taxpayer  can  only 
ask  the  court  to  consider  an  issue  that 
was  raised  in  the  taxpayer's  CDP 
hearing. 

(g)  Effect  of  request  for  CDP  hearing 
and  judicial  review  on  periods  of 
limitation  and  collection  activity^l)  In 
general.  The  periods  of  limitation  under 
section  6502  (relating  to  collection  after 
assessment),  section  6531  (relating  to 
criminal  prosecutions),  and  section 
6532  (relating  to  suits)  are  suspended 
until  the  date  the  IRS  receives  the 
taxpayer's  written  withdrawal  of  the 
request  for  a  CDP  hearing  by  Appeals  or 
the  determination  resulting  frtim  the 
CDP  hearing  becomes  final  by 
expiration  of  the  time  for  seeking 
judicial  review  or  the  exhaustion  of  any 
rights  to  appeals  following  judicial 
review.  In  no  event  shall  any  of  these 
periods  of  limitation  expire  before  the 
90th  day  after  the  date  on  which  the  IRS 
receives  the  taxpayer's  written 
withdrawal  of  the  request  that  Appeals 
conduct  a  CDP  hearing  or  the  Notice  of 
Determination  with  respect  to  such 
hearing  becomes  final  upon  either  the 
expiration  of  the  time  for  seeking 
judicial  review  or  upon  exhaustion  of 
any  rights  to  appeals  following  judicial 
review. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 


provisions  of  this  paragraph  (g)  as 
follows: 

Q-Gl.  For  what  period  of  time  will 
the  periods  of  limitation  under  section 
6502,  section  6531.  and  section  6532 
remain  suspended  if  the  taxpayer  timely 
requests  a  CDP  hearing  concerning  a  • 
pre-levy  or  post-levy  CD?  Notice? 

A-Gl .  The  suspension  period 
commences  on  the  date  the  IRS  receives 
the  taxpayer's  written  request  for  a  CDP 
hearing.  The  suspension  period 
continues  until  the  IRS  receives  a 
written  withdrawal  by  the  taxpayer  of 
the  request  for  a  CDP  hearing  or  the 
Notice  of  Determination  resulting  from 
the  CDP  hearing  becomes  final  upon 
either  the  expiration  of  the  time  for 
seeking  judicial  review  or  upon 
exhaustion  of  any  rights  to  appeals 
following  judicial  review.  In  no  event 
shall  any  of  these  periods  of  limitation 
expire  before  the  90th  day  after  the  day 
on  which  there  is  a  final  determination 
with  respect  to  such  hearing.  The 
periods  of  limitation  that  are  suspended 
under  section  6330  are  those  which 
apply  to  the  taxes  and  the  tax  period  or 
periods  to  which  the  CDP  Notice  relates. 

Q-G2.  For  what  period  of  time  will 
the  periods  of  limitation  under  section 
6502,  section  6531,  and  section  6532  be 
suspended  if  the  taxpayer  does  not 
request  a  CDP  hearing  concerning  the 
CDP  Notice,  or  the  taxpayer  requests  a 
CDP  hearing,  but  his  request  is  not 
timely? 

A-G2.  Under  either  of  these 
circmnstances,  section  6330  does  Got 
provide  for  a  suspension  of  the  periods 
of  limitation. 

Q-G3.  What,  if  any,  enforcement 
actions  can  the  IRS  take  during  the 
suspension  period? 

A-G3.  Section  6330(e)  provides  for 
the  suspension  of  the  periods  of 
limitation  discussed  in  paragraph  (g)(1) 
of  these  regulations.  Section  6330(e) 
also  provides  that  levy  actions  that  are 
the  subject  of  the  requested  CDP  hearing 
under  that  section  shall  be  suspended 
during  the  same  period.  The  iRS, 
however,  may  levy  for  other  taxes  and 
periods  not  covered  by  the  CDP  Notice 
if  the  CDP  requirements  under  section 
6330  for  those  taxes  and  periods  have 
been  satisfied.  The  IRS  also  may  file 
NFTLs  for  tax  periods  and  taxes, 
whether  or  not  covered  by  the  CDP 
Notice  issued  under  section  6330.  and 
may  take  other  non-levy  collection 
actions  such  as  initiating  judicial 
proceedings  to  collect  the  tax  shown  on 
the  CDP  Notice  or  offsetting 
overpayments  from  other  periods,  or  of 
other  taxes,  against  the  tax  shown  on  the 
CDP  Notice.  Moreover,  the  provisions  in 
section  6330  do  not  apply  when  the  IRS 
levies  for  the  tax  and  tax  period  shown 
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on  the  CDP  Notice  to  collect  a  state  tax 
refund  due  the  taxpayer,  or  determines 
that  collection  of  the  tax  is  in  jeopardy. 
Finally,  section  6330  does  not  prohibit 
the  IRS  from  accepting  any  voluntary 
payments  made  for  the  tax  and  tax 
period  stated  on  the  CDP  Notice. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (g): 

Example  1.  The  period  of  limitation  under 
section  6502  with  respect  to  the  taxpayer's 
tax  period  listed  in  the  CDP  Notice  will 
expire  on  August  1. 1999.  The  IRS  sent  a  CDP 
Notice  to  the  taxpayer  on  April  30. 1999.  The 
taxpayer  timely  requested  a  CDP  hearing.  The 
IRS  received  this  request  on  May  15. 1999. 
Appeals  sends  the  taxpayer  its  determination 
on  June  15. 1999.  The  taxpayer  timely  seeks 
judicial  review  of  that  determination.  The 
period  of  limitation  under  section  6502 
would  be  suspended  from  May  15, 1999. 
until  the  determination  resulting  from  that 
hearing  becomes  final  by  expiration  of  the 
time  for  seeking  review  or  reconsideration 
before  the  appropriate  court,  plus  90  days. 

Example  2.  Same  facts  as  in  Example  1, 
except  the  taxpayer  does  not  seek  judicial 
review  of  Appeals'  determination.  Because 
the  taxpayer  requested  the  CDP  hearing  when 
fewer  than  90.days  remained  on  the  period 
of  limitation,  the  period  of  limitation  will  be 
extended  to  October  13. 1999  (90  days  from 
Jdy  15, 1999). 

(h)  Retained  jurisdiction  of  Appeals— 
(1)  In  general.  The  Appeals  office  that 
makes  a  determination  under  section 
6330  retains  jurisdiction  over  that 
determination,  including  any 
subsequent  administrative  hearings  that 
may  bie  requested  by  the  taxpayer 
regarding  levies  and  any  collection 
actions  taken  or  proposed  with  respect 
to  Appeals'  determination.  Once  a 
taxpayer  has  exhausted  his  other 
remedies.  Appeals'  retained  jurisdiction 
permits  it  to  consider  whether  a  change 
in  the  taxpayer's  circumstances  affects 
its  original  determination.  Where  a 
taxpayer  alleges  a  change  in 
circumstances  that  affects  Appeals' 
original  determination.  Appeals  may 
consider  whether  changed 
circumstances  warrant  a  change  in  its 
earlier  determination. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (h)  as 
follows: 

Q-Hl.  Are  the  periods  of  limitation 
suspended  during  the  course  of  any 
subsequent  Appeals  consideration  of  the 
matters  raised  by  a  taxpayer  when  the 
taxpayer  invokes  the  retained 
jurisdiction  of  Appeals  under  section 
6330(d)(2)(A)  or  (B)? 

A-Hl.  No.  Under  section  6330(b)(2),  a 
taxpayer  is  entitled  to  only  one  CDP 
hearing  under  section  6330  with  respect 
to  the  tax  and  tax  periods  specified  in 
the  CDP  Notice.  Any  subsequent 


consideration  by  Appeals  pursuant  to  its 
retained  jurisdiction  is  not  a 
continuation  of  the  original  CDP  hearing 
and  does  not  suspend  the  periods  of 
limitation. 

Q-H2.  Is  a  decision  of  Appeals 
resulting  from  a  retained  jurisdiction 
hearing  appealable  to  the  Tax  Coiul  or 
a  district  court? 

A-H2.  No.  As  discussed  in  A-Hl,  a 
taxpayer  is  entitled  to  only  one  CDP 
hearing  under  section  6330  with  respect 
to  the  tax  and  tax  period  or  periods 
specified  in  the  CDP  Notice.  Only 
determinations  resulting  from  CDP 
hearings  are  appealable  to  the  Tax  Coiut 
or  a  district  court. 

(i)  Equivalent  hearing — (1)  In  general. 
A  taxpayer  who  fails  to  make  a  timely 
request  for  a  CDP  hearing  is  not  entitled 
to  a  CDP  hearing.  Such  a  taxpayer  may 
nevertheless  request  an  administrative 
hearing  with  Appeals,  which  is  referred 
to  herein  as  an  "equivalent  hearing." 
The  equivalent  hearing  will  be  held  by 
Appesds  and  generally  will  follow 
Appeals  procedures  for  a  CDP  hearing. 
Appeals  will  not,  however,  issue  a 
Notice  of  Determination.  Under  such 
circumstances.  Appeals  v\rill  issue  a 
Decision  Letter. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (i)  as 
follows: 

Q-Il .  What  issues  will  Appeals 
consider  at  an  equivalent  hearing? 

A-Il .  In  an  equivalent  hearing, 
Appeals  will  consider  the  same  issues 
that  it  would  have  considered  at  a  CDP 
hearing  on  the  same  matter. 

Q-I2.  Are  the  periods  of  limitation 
under  sections  6502,  6531,  and  6532 
suspended  if  the  taxpayer  does  not 
timely  request  a  CDP  hearing  and  is 
subsequently  given  an  equivalent 
hearing? 

A-I2.  No.  The  suspension  period 
provided  for  in  section  6330(e)  relates 
only  to  hearings  requested  within  the 
30-day  period  that  commences  the  day^ 
.  following  the  date  of  the  pre-levy  or 
post-levy  CDP  Notice,  that  is,  CDP 
hearings. 

Q-I3.  Will  collection  action  be 
suspended  if  a  taxpayer  requests  and 
receives  an  equivalent  hearing? 

A-I3.  Collection  action  is  not  required 
to  be  suspended.  Accordingly,  the 
decision  to  take  collection  action  diuing 
the  pendency.of  an  equivalent  hearing 
will  be  determined  on  a  case-by-case 
basis.  Appeals  may  request  the  IRS 
office  with  responsibility  for  collecting 
the  taxes  to  suspend  all  or  some 
collection  action  or  to  take  other 
appropriate  action  if  it  determines  that 
such  action  is  appropriate  or  necessary 
under  the  circtunstances. 


Q-I4.  What  will  the  Decision  Letter 
state? 

A-I4.  The  Decision  Letter  will 
generally  contain  the  same  information 
as  a  Notice  of  Determination. 

Q-I5.  Will  a  taxpayer  be  able  to  obtain 
court  review  of  a  decision  made  by 
Appeals  with  respect  to  an  equivalent 
hearing? 

A-I5.  Section  6330  does  not  authorize 
a  taxpayer  to  appeal  the  decision  of 
Appeals  with  respect  to  an  equivalent 
hearing.  A  taxpayer  may  under  certain 
circumstances  be  able  to  seek  Tax  Coiut 
review  of  Appeals'  denial  of  relief  under 
section  6015.  Such  review  must  be   • 
sought  within  90  days  of  the  issuance  of 
Appeals'  determination  on  those  issues, 
as  provided  by  section  6015(e). 

(j)  Effective  date.  This  section  is 
applicable  with  respect  to  any  levy 
which  occurs  on  or  after  January  19, 
1999. 

§301.6330-17    [RemovecQ 
3.  Section  301.6330-lT  is  removed. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Approved:  January  14,  2002. 
Mark  A.  Weinberger, 
Assistant  Secretary  of  the  Treasury  (Tax 
Policy). 

[FR  Doc.  02-1305  Filed  1-17-02:  8:45  am] 
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Internal  Revenue  Service 

26  CFR  Part  301 
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RIN  1545-AVV91 

Notice  and  Opportunity  for  Hearing 
Upon  Rling  of  Notice  of  Lien 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  regulations  and  removal  of 

temporary  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  provision  of 
notice  to  taxpayers  of  the  filing  of  a 
notice  of  federal  tax  lien  (NFTL).  A 
taxpayer  receiving  notice  of  a  NFTL  may 
request  a  hearing  with  IRS  Office  of 
Appeals  and  may  subsequently  seek 
judicial  review  of.Appe^ds' 
determination.  The  regulations 
implement  certain  changes  made  by 
section  3401  of  the  Internal  Revenue 
Service  Restructiuing  and  Reform  Act  of 
1998.  They  affect  taxpayers  against 
whose  property  or  rights  to  property  the 
IRS  files  a  NFTL. 
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DATES:  Effective  Date:  These  regulations 
are  effective  on  or  after  January  18, 
2002. 

Applicability  £tote."  These  regulations 
apply  to  any  notice  of  Federal  tax  lien 
which  is  filed  on  or  after  January  19. 
1999. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jerome  D.  Sekula.  (202)  622-3610  (not  a 
toll-free  number). 
SUPPLEMENTARY  INFORMATION: 


Background 

This  document  contains  amendments 
to  the  Regulations  on  Procedure  and 
Administration  (26  CFR  part  301) 
relating  to  the  provision  of  notice  under 
section  6320  of  the  hatemal  Revenue 
Code  to  taxpayers  of  a  right  to  a  hearing 
(a  collection  due  process,  or  CDP, 
hearing)  after  the  filing  of  a  notice  of 
federal  tax  lien  (NFTL).  These  final 
regulations  implement  certain  changes 
made  by  section  3401  of  the  Internal 
Revenue  Service  Restructuring  and 
Reform  Act  of  1998  (Pub.  L.  105-206. 
112  Stat.  685)  (RRA  1998).  The  final 
regulations  affect  taxpayers  against 
whose  property  or  rights  to  property  the 
IRS  files  a  NFTL  on  or  after  January  19. 
1999. 

On  January  22. 1999.  temporary 
regulations  (TD  8810)  implementing 
these  changes  made  by  section  3401  of 
RRA  1998  were  published  in  the 
Federal  Register  (64  FR  3398).  A  notice 
of  proposed  rulemaking  (REG-1 16824- 
98)  cross-referencing  the  temporary 
regulations  was  published  on  the  same 
day  in  the  Federal  Register  (64  FR 
3461).  No  public  hearing  was  requested 
or  held.  No  written  comments  were 
received  within  the  90-day  period 
provided  for  comments,  although  two 
comments  were  received  after  this 
period. 

Section  6330  also  was  added  by 
sectidn  3401  of  RRA  1998  and  provides 
for  notice  to  taxpayers  of  a  right  to  a 
hearing  prior  to  a  levy.  A  number  of  the 
provisions  in  section  6330  concerning 
the  conduct  and  judicial  review  of  a 
CDP  hearing  are  incorporated  by 
reference  in  section  6320.  On  January 
22, 1999,  temporary  regulations  (TD 
8809)  implementing  the  changes  made 
by  section  3401  of  RRA  1998  with 
respect  to  section  6330  were  published 
in  the  Federal  Register  (64  FR  3405).  A 
notice  of  proposed  rulemaking  (REG- 
117620-98)  cross-referencing  those 
temporary  regulations  was  published  on 
the  same  day  in  the  Federal  Register  (64 
FR  3462).  Final  regulations  imder 
section  6330  are  being  published  in  the 
Federal  Register  along  with  these  final 
regulations  imder  section  6320. 


After  consideration  of  the  comments, 
the  proposed  regulations,  with  certain 
changes  to  reflect  the  IRS  administrative 
practice  under  section  6320.  are  adopted 
as  final  regulations.  These  comments 
and  changes  are  discussed  below. 

Summary  of  Comments 

Although  the  two  comments  were 
directed  generally  at  the  proposed 
regulations  under  section  6330,  the 
comments  are  discussed  here  because 
they  address  provisions  that,  in  large 
part,  apply  to  both  section  6320  and 
section  6330. 

Both  commentators  urged  that  final 
regulations  under  section  6330  provide 
that  potentially  affected  third-parties 
(i.e.,  persons  not  liable  for  the  tax  at 
issue)  are  entitled  to  notice  and  a 
hearing  before  the  IRS  Office  of  Appeals 
(Appeals)  before  the  IRS  levies  on  any 
property  or  right  to  property.  Treasiuy 
and  the  IRS  have  concluded  that  the 
person  liable  for  the  tax  set  out  in  the 
collection  due  process  notice  (CDP 
Notice),  whether  issued  under  section 

6320  or  section  6330,  is  the  person 
entitled  to  a  CDP  Notice  and  a  CDP 
hearing  under  those  sections.  Section 
6320(a)(1)  provides  that  a  CDP  Notice 
provided  under  section  6320  will  be 
sent  to  the  person  described  in  section 
6321.  The  person  described  in  section 

6321  is  the  person  liable  to  pay  the 
tax — i.e.,  the  taxpayer. 

With  respect  to  section  6330,  the 
legislative  history  to  that  section 
indicates  that  Congress  intended  to 
supplement  the  existing  notice 
requirement  under  section  6331.  Under 
section  6331,  the  IRS  generally  must 
provide  a  person  liable  for  any  tax  (and 
who  refuses  to  pay  the  tax  after  notice 
and  demand)  notice  before  levying  on 
the  property  or  rights  to  property  of  that 
person.  Section  6330,  in  addition  to  the 
notice  required  under  section  6331, 
provides  for  notice  of  the  right  to  an 
Appeals  hearing  before  levy. 

Accordingly,  the  final  regulations 
imder  both  section  6320  and  section 
6330  provide  that  the  person  entitled  to 
a  CDP  Notice  under  those  sections  is  the 
person  liable  for  the  tax  set  out  in  the 
CDP  Notice,  i.e.,  the  taxpayer. 
Generally,  when  a  third  party's  rights 
are  affected  by  lien  or  levy,  those  rights 
can  be  protected  through  other 
administrative  and  judicial  remedies, 
such  as  an  administrative  hearing  before 
Appeals  under  its  Collection  Appeals 
Program  or  a  wrongful  levy  or  quiet  title 

action. 

One  commentator  requested  that  the 
final  regulations  establish  formal 
procediues  for  the  conduct  of  a  CDP 
hearing  as  well  as  procedures  for  the 
admission  and  preservation  of  evidence 


to  be  considered  by  Appeals.  Treasury 
and  the  IRS  have  declined  to  adopt  this 
comment.  Section  6320  and  section 
6330  are  intended  to  give  all  taxpayers 
a  right  to  an  impartial  Appeals  review 
of  the  filing  of  a  NFTL  or  of  an  intended 
levy  action,  with  an  additional  right  of 
judicial  review  of  the  Appeals 
determination.  Section  6330(c)  (which 
is  applitable  to  both  section  6320  and 
section  6330)  and  the  proposed 
regulations  under  section  6320  and 
section  6330  (as  modified  by  final 
regulations)  already  set  out  the  specific 
requirements,  including  the  issues  to  be 
considered,  for  a  CDP  hearing  and 
require  that  Appeals  issue  a  written 
determination  (Notice  of  Determination) 
setting  forth  Appeals"  findings  and 
decisions.  Due  to  the  varied 
circumstances  of  taxpayers  and  the 
varied  situations  in  which  the  filing  of 
a  NFTL  or  an  intended  levy  action  may 
arise,  the  final  regulations  provide 
flexibility  regarding  the  manner  in 
which  a  CDP  hearing  may  be  conducted. 

One  commentator  stated  that 
taxpayers  should  have  a  right  to  judicial 
review  in  a  retained  jurisdiction  case 
under  section  6330(d)(2).  Treasury  and 
the  IRS  decline  to  adopt  this  comment. 
Under  section  6330(b)(2),  a  taxpayer  is 
entitled  to  only  one  CDP  hearing^with 
respect  to  the  tax  set  out  on  a  CDP 
Notice  issued  under  section  6330. 
Section  6320(b)(2)  provides  a  similar 
rule  for  section  6320.  Under  section 
6330(d)(1).  applicable  to  both  section 
6320  and  section  6330,  a  taxpayer  is 
entitled  to  judicial  review  only  after  the 
issuance  of  the  determination  by 
Appeals  after  a  CDP  hearing.  Once  the 
Notice  of  Determination  has  been 
issued,  any  subsequent  consideration  of 
the  case  by  Appeals,  including  changed 
circiunstances.  based  on  Appeals' 
retained  jurisdiction  under  section 
6330(d)(2).  is  not  part  of  the  CDP 
hearing  subject  to  judicial  review. 

One  commentator  also  urged  that  a 
taxpayer  be  allowed  to  challenge  the 
existence  or  amount  of  the  tax  liability 
set  out  in  a  CDP  Notice  issued  imder 
section  6330  even  if  the  taxpayer  had 
previously  failed  to  raise  such  a 
challenge  pursuant  to  a  CDP  Notice 
issued  under  section  6320.  The ' 
commentator  points  to  section 
6330(c)(4),  which  provides  generally 
that  a  person  who  had  meaningfully 
participated  in  a  section  6320  CDP 
hearing  in  which  an  issue  was  raised 
may  not  raise  that  same  issue  in  a 
subsequent  section  6330  CDP  hearing. 
Treasury  and  the  IRS  have  concluded 
that  section  6330(c)(2)(B),  addressing 
specifically  a  person's  right  to  challenge 
the  underlying  tax  liability,  is  clear  that 
any  prior  opportunity  to  challenge  the 
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underlying  tax  liability,  which  would 
include  a  section  6320  CDP  hearing, 
precludes  a  taxpayer  from  doing  so  at  a 
later  section  6330  CDP  hearing. 

Explanation  of  Revisions 

'  The  proposed  regulations  provided 
that  district  directors,  directors  of 
service  centers  and  the  Assistant 
Commissioner  (International)  would  be 
the  IRS  ofBcials  required  to  give  notice 
of  the  right  to,  and  the  opportimity  for, 
a  CDP  hearing  to  a  taxpayer  following 
the  filing  of  a  NFTL.  To  reflect  the 
recent  reorganization  of  the  IRS, 
paragraph  (a)(1)  of  the  final  regulations 
eliminates  reference  to  these  specific 
officers  and  substitutes  a  general 
authorization  to  the  IRS  to  provide  such 
notification. 

Question  and  Answer  (Q&A)  Cl  of  the 
proposed  regulations  stated  that  a 
request  for  a  CDP  hearing  must  be 
signed  by  the  taxpayer  or  the  taxpayer's 
authorized  representative.  Requests  for 
CDP  hearings  on  occasion  are  not  signed 
by  the  taxpayer  or  the  taxpayer's 
authorized  representative  but  instead 
are  filed  on  the  taxpayer's  behalf  by  the 
taxpayer's  spouse  or  other  personal 
representative  not  authorized  to  practice 
before  Appeals.  The  IRS's 
administrative  practice  has  been  to  treat 
these  requests  as  complying  with  the 
temporary  regulations  provided  that  the 
taxpayer  or  the  taxpayer's  authorized 
representative  signs  the  request  within  a 
reasonable  period  of  time.  Q&A  Cl  in 
the  final  regulations  is  revised  to  reflect 
this  administrative  practice. 

Q&A  C6  of  the  proposed  regiilations 
provided  that  a  request  for  a  CDP 
hearing  should  be  filed  with  the  IRS 
office  that  issued  the  CDP  Notice  or,  if 
the  taxpayer  did  not  know  the  address 
of  that  IRS  office,  then  with  one  of  two 
alternative  IRS  offices.  QftA  C6  of  the 
final  regulations  requires  that  a  request 
for  a  CDP  hearing  be  filed  with  the  IRS 
office  and  address  indicated  on  the  CDP 
Notice.  The  final  regulations  change  the 
alternative  addresses  to  reflect  the  IRS's 
recent  reorganization.  The  final 
regulations  provide  that  if  no  address  is 
provided  in  the  CDP  Notice,  then  the 
request  must  be  filed  with  the 
compliance  area  director,  or  his  or  her 
successor,  serving  the  compliance  area 
in  which  the  taxpayer  resides  or  has  its 
principal  place  of  business.  The  final 
regiUations  provide  a  toU-free  niunber  to 
obtain  the  address  of  the  office  of  the 
appropriate  compliance  area  director,  or 
his  or  her  successor. 

The  proposed  regulations  did  not 
discuss  how  a  CDP  hearing  should  be 
conducted,  or  where  or  how  it  may 
occitr.  A  new  Q&A  D6,  relating  to  how 
CDP  hearings  are  conducted,  and  a  new 


Q&A  D7,  relating  to  when  in-person 
meetings  will  be  held,  are  added  to  the 
final  regulations  to  clarify  how  a  CDP 
hearing  may  be  conducted. 

Paragrapn  {e)(2)  of  the  proposed 
regulations,  dealing  with  spousal 
defenses  imder  section  6015,  has  been 
revised  in  the  final  regulations  to  also 
address  spousal  defenses  raised  under 
section  66.  Q&A  E3  of  the  proposed 
regulations,  dealing  with  the  extent  of 
any  limitations  imposed  under  section 
6330(c)(2)(B).  has  been  revised  in  the 
final  regulations  to  also  address  the 
effect  of  a  spousal  defense  raised  under 
section  66.  The  proposed  regulations 
did  not  specifically  discuss  whether  a 
taxpayer  may  raise  a  spousal  defense  at 
a  CDP  hearing  when  the  taxpayer  has 
raised  that  defense  administratively,  but 
has  not  raised  it  in  a  judicial  proceeding 
that  has  become  final.  A  new  Q&A  E4 
is  added  to  the  final  regulations  to 
provide  that  a  spousal  defense  may  be 
raised  if  the  IRS  has  not  made  a  final 
determination  as  to  that  spousal  defense 
in  a  final  determination  letter  or 
statutory  notice  of  deficiency.  Q&A  E4 
of  the  proposed  regulations,  dealing 
with  spousal  defenses  that  were  raised 
in  a  prior  judicial  proceeding,  has  been 
revised  to  also  discuss  the  enect  of  a 
spousal  defense  raised  imder  section  66, 
and  has  been  renumbered  as  Q&A  E5  of 
the  final  regulations. 

Q&A  EB  of  the  proposed  regulations 
addressed  whether  a  Notice  of 
Determination  was  required  to  be  issued 
within  a  certain  period  of  time  after  the 
CDP  hearing.  That  Q&A,  now  Q&A  E9 
of  the  final  regulations,  has  been  revised 
to  clarify  that  there  are  no  time 
limitations  on  when  a  CDP  hearing  must 
be  held  or  on  when  a  Notice  of 
Determination  must  be  issued,  except 
that  both  must  be  done  as  expeditiously 
as  possible  under  the  circumstances. 

Under  section  6330(c)(2)(B),  a 
taxpayer  may  not  challenge  the 
existence  or  the  amount  of  the 
underlying  tax  liability  at  a  CDP  hearing 
if  the  taxpayer  has  had  a  prior 
opportimity  to  dispute  that  liability — 
i.e.,  the  taxpayer  had  received  a 
statutory  notice  of  deficiency  or 
otherwise  had  an  opportunity  to  dispute 
the  imderlying  tax  liability.  The  fin^ 
regulations  add  a  new  QftA  Ell  to 
address  the  effect  of  an  Appeals  officer's 
or  employee's  consideration  of  liability 
issues  when  the  taxpayer  has  had  a 
prior  opportunity  to  dispute  the 
underlying  tax  liability.  In  such 
circumstances,  any  consideration  of 
liability  issues  by  the  Appeals  officer  or 
employee  is  discretionary  and  is  not 
treated  as  part  of  the  CDP  hearing. 
Accordingly,  the  Appeals  officer's  or 
employee's  determinations,  if  any,  made 


with  respect  to  liability  issues  are  not 
required  to  appear  in  the  Notice  of 
Determination.  Any  determinations 
regarding  the  underlying  tax  liability 
that  are  included  in  the  Notice  of 
Determination  are  not  reviewable  by  a 
district  court  or  the  Tax  Court. 

Q&A  F2  and  Q&A  15  of  the  proposed 
regulations,  both  relating  to  judicial 
review  of  CDP  cases  where  a  spousal 
defense  under  section  6015  is  raised, 
specifically  referred  only  to  paragraphs 
(b)  and  (c)  of  section  6015.  Q&A  F2  and 
Q&A  15  have  been  revised  in  the  final 
regulations  also  to  include  a  denial  of 
relief  imder  section  6015(f). 

Section  6320(c)  incorporates  by 
reference  section  6330(e),  which 
generally  provides  for  the  suspension  of 
the  periods  of  limitation  under  section 
6502,  section  6531,  and  section  6532 
after  the  filing  of  a  request  for  a  CDP 
hearing  under  section  6330.  Section 
6330(e)  also  provides  that  levy  actions 
that  are  the  subject  of  the  requested  CDP 
hearing  are  suspended  during  this  same 
period.  Levy  actions,  however,  are  not 
the  subject  of  a  CDP  hearing  under 
section  6320.  A  new  Q&A  G3  is  added 
to  the  final  regulations  to  clarify  what 
collection  actions  the  IRS  may  take  after 
a  request  for  a  CDP  hearing  under 
section  6320  has  been  filed. 

As  set  out  in  Q&A  03  of  the  final 
regulations,  the  IRS  may  take 
enforcement  actions  for  tax  periods  and 
taxes  not  covered  by  a  CDP  Notice  that 
is  the  subject  of  the  CDP  hearing 
requested  under  section  6320.  For 
example,  the  IRS  may  file  NFTLs  for  tax 
periods  or  taxes  not  covered  by  the  CDP 
Notice  (although  such  filings  may  give 
rise  to  issuance  of  a  CDP  Notice  under 
section  6320)  and  may  levy  for  those 
taxes  and  tax  periods  and  for  the  tax  and 
tax  periods  covered  by  the  CDP  Notice 
under  section  6320.  if  the  CDP 
requirements  under  section  6330  as  to 
those  taxes  and  tax  periods  have  been 
satisfied  and  CDP  proceedings,  if  any, 
concluded.  The  IRS  also  is  not 
prohibited  by  section  6330(e)  irom 
taking  other  non-levy  collection  actions 
such  as  initiating  judicial  proceedings  to 
collect  the  tax  shown  on  the  CDP  Notice 
issued  under  section  6320  or  from 
offsetting  overpayments  from  other 
periods,  or  of  other  faxes,  against  the  tax 
shown  on  the  CDP  Notice.  Moreover, 
the  IRS  may  levy  upon  any  state  tax 
refund  due  the  taxpayer,  and,  under 
appropriate  circumstances,  make 
jeopardy  levies  for  the  tax  and  tax 
periods  covered  by  the  CDP  Notice  at 
issue  in  the  CDP  hearing.  Finally, 
section  6330  does  not  prohibit  the  IRS 
from  accepting  any  voluntary  payments 
made  for  ihe  tax  and  tax  periods  set  out 
in  the  CDP  Notice. 
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Special  Analjrses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations  and  because  these 
regulations  do  not  impose  a  collection 
of  iiiformation  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f)  of  the  Internal  Revenue 
Code,  the  preceding  temporary 
regulation  was  submitted  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  business. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Jerome  D.  Sekula,  of  the  Office  of 
Associate  Chief  Counsel,  Procedure  and 
Administration  (Collection,  Bankruptcy 
and  Summonses  Division). 

list  of  Sub|ects  in  26  CFR  Part  301 

Employment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes,  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

1.  The  authority  citation  for  part  301 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  •  *  * 

2.  Section  301.6320-1  is  added  under 
the  undesignated  centerheading  "Lien 
for  Taxes"  to  read  as  follows: 

§301J320-1    Notice  and  opportunity  for 
hearing  upon  filing  of  notiGa  of  Fadaral  tax 


(a)  Notification — (1)  In  genera/.  For  a 
notice  of  Federal  tax  lien  (NFTL)  filed 
on  or  after  January  19. 1999,  the 
Commissioner,  or  his  or  her  delegate 
(the  Commissioner),  will  prescribe 
procedures  to  notify  the  person 
described  in  section  6321  of  the  filing  of 
a  NFTL  not  more  than  five  business 
days  after  the  date  of  any  such  filing. 
The  Collection  Due  Process  Hearing 
Notice  (CDP  Notice)  and  other  notices 
given  under  section  6320  must  be  given 
in  person,  left  at  the  dwelling  or  usual 
place  of  business  of  such  person,  or  sent 
by  certified  or  registered  mail  to  such 
person's  last  known  address,  not  more 


than  five  business  days  after  the  day  the 
NFTL  was  filed.  For  further  guidance 
regarding  the  definition  of  last  known 
address,  see  Sec.  301.6212-2. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (a)  as 
follows: 

Q-Al.  Who  is  the  person  entitled  to 
notice  under  section  6320? 

A-Al.  Under  section  6320(a)(1), 
notification  of  the  filing  of  a  NFTL  on 
or  after  January  19, 1999.  is  required  to 
be  given  only  to  the  person  described  in 
section  6321  who  is  named  on  the  NFTL 
that  is  filed.  The  person  described  in 
section  6321  is  the  person  liable  to  pay 
the  tax  due  after  notice  and  demand 
who  refuses  or  neglects  to  pay  the  tax 
due  (hereinafter,  referred  to  as  the 
taxpayer). 

Q-A2.  When  will  the  Internal 
Revenue  Service  (IRS)  provide  the 
notice  required  under  section  6320? 

A-A2.  The  IRS  will  provide  this 
notice  within  five  business  days  after 
the  filing  of  the  NFTL. 

Q-A3.  Will  the  IRS  give  notification 
to  the  taxpayer  for  each  tax  period  listed 
in  a  NFTL  filed  on  or  after  January  19, 
1999? 

A-A3.  Yes.  A  NFTL  can  be  filed  for 
more  than  one  tax  period.  The 
notification  of  the  filing  of  a  NFTL  will 
specify  each  unpaid  tax  and  tax  period 
listed  in  die  NFTL. 

Q-A4.  Will  the  IRS  give  notification 
to  the  taxpayer  of  any  filing  of  a  NFTL 
for  the  same  tax  period  or  periods  at 
another  place  of  filing? 

A-A4.  Yes.  The  IRS  will  notify  a 
taxpayer  when  a  NFTL  is  filed  on  or 
after  January  19, 1999,  for  a  tax  period 
or  periods  at  any  recording  office. 

Q-A5.  Will  the  IRS  give  notification 
to  the  taxpayer  if  a  NFTL  is  filed  on  or 
after  January  19, 1999,  for  a  tax  period 
or  periods  for  which  a  NFTL  was  filed 
in  another  recording  office  prior  to  that 
date? 

A-A5.  Yes.  The  IRS  will  notify  a 
taxpayer  when  each  NFTL  is  filed  on  or 
after  January  19, 1999,  for  a  tax  period 
or  periods  at  any  recording  office. 

Q-A6.  Will  the  IRS  give  notification 
to  the  taxpayer  when  a  NFTL  is  refiled 
on  or  after  January  19, 1999? 

A-A6.  No.  Section  6320(a)(1)  does  not 
require  the  IRS  to  notify  the  taxpayer  of 
the  refiling  of  a  NFTL.  A  taxpayer  may, 
however,  seek  reconsideration  by  the 
IRS  office  that  is  collecting  the  tax  or 
refiling  the  NFTL,  an  adntinistrative 
hearing  before  the  IRS  Office  of  Appeals 
(AppesJs),  or  assistance  from  the  . 
National  Taxpayer  Advocate. 

Q-A7.  Will  the  IRS  give  notification 
to  a  known  nominee  of,  or  a  person 


holding  property  of,  the  taxpayer  of  the 
filing  of  the  NFTL? 

A-A7.  No.  Such  person  is  not  the 
person  described  in  section  6321  and, 
therefore,  is  not  entitled  to  notice,  but 
such  persons  have  other  remedies.  See 
A-B5  of  paragraph  (b)(2)  of  this  section. 

Q-A8.  Will  the  IRS  give  notification 
to  the  taxpayer  when  a  subsequent 
NFTL  is  filed  for  the  same  period  or 
periods? 

A-A8.  Yes.  If  the  IRS  files  an 
additional  NFTL  with  respect  to  the 
same  tax  period  or  periods  for  which  an 
original  NFTL  was  filed,  the  IRS  will 
notify  the  taxpayer  when  the  subsequent 
NFTL  is  filed.  Not  all  such  nptices  will, 
however,  give  rise  to  a  right  to  a  CDP 
hearing  (see  paragraph  (b)  of  this 
section).. 

Q-A9.  How  will  notification  under 
section  6320  be  accomplished? 
A-A9.  The  IRS  will  notify  the 
taxpayer  by  letter.  Included  with  this 
letter  will  be  the  additional  information 
the  IRS  is  required  to  provide  taxpayers 
as  well  as.  when  appropriate,  a  Form 
12153,  Request  for  a  Due  Process 
Hearing.  The  IRS  may  effect  delivery  of 
the  letter  (and  accompanying  materials) 
in  one  of  three  ways:  by  delivering  the 
notice  personally  to  the  taxpayer;  by 
leaving  the  notice  at  the  taxpayer's 
dwelling  or  usual  place  of  business;  or 
by  mailing  the  notice  to  the  taxpayer  at 
his  last  known  address  by  certified  or 
registered  mail. 

Q-AIO.  What  must  a  CDP  Notice 
given  under  section  6320  include? 

A-AIO.  These  notices  must  include, 
in  simple  and  nontechnical  terms: 
(i)  The  amount  of  the  unpaid  tax. 
(ii)  A  statement  concerning  the 
taxpayer's  right  to  request  a  CDP  hearing 
during  the  30-day  period  that 
commences  the  day  after  the  end  of  the 
five  business  day  period  within  which 
the  IRS  is  required  to  provide  the 
taxpayer  with  notice  of  the  filing  of  the 
NFTL. 

(iii)  The  administrative  appeals 
available  to  the  taxpayer  with  respect  to 
the  NFTL  and  the  procedures  relating  to 
such  appeals. 

(iv)  Tne  statutory  provisions  and  the 
procedures  relating  to  the  release  of 
liens  on  property. 

Q-All.  What  are  the  consequences  if 
the  taxpayer  does  not  receive  or  accept 
a  CDP  Notice  that  is  properly  left  at  the 
taxpayer's  dwelling  or  usual  place  of 
business,  or  sent  by  certified  or 
registered  mail  to  the  taxpayer's  last 
known  address? 

A-All.  A  CDP  Notice  properly  sent 
by  certified  or  registered  mail  to  the 
taxpayw's  last  known  address  or  left  at 
the  taxpayer's  dwelling  or  usual  place  of 
business  is  sufficient  to  start  the  30-day 
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period,  commencing  the  day  after  the 
end  of  the  five  business  day  notification 
period,  within  which  the  taxpayer  may 
request  a  CDP  hearing.  Actual  receipt  is 
not  a  prerequisite  to  the  validity  of  the 
CDP  Notice. 

0^12.  What  if  the  taxpayer  does  not 
receive  the  ODP  Notice  because  the  IRS 
did  not  send  that  notice  by  certified  or 
registered  mail  to  the  taxpayer's  last, 
known  address,  or  failed  to  leave  it  at 
the  dwelling  or  usual  place  of  business 
of  the  taxpayer,  and  the  taxpayer  fails  to 
request  a  CDP  hearing  with  Appeals 
within  the  30-day  period  commencing 
the  day  after  the  end  of  the  five  business 
day  notification  period? 

A-A12.  A  NFTL  becomes  effective 
upon  filing.  The  validity  and  priority  of 
a  NFTL  is  not  conditioned  on 
notification  to  the  taxpayer  pursuant  to 
section  6320.  Therefore,  the  failure  to 
notify  the  taxpayer  concerning  the  filing 
of  a  NFTL  does  not  affect  the  validity  or 
priority  of  the  NFTL.  When  the  IRS 
determines  that  it  failed  properly  to 
provide  a  taxpayer  with  a  CDP  Notice, 
it  will  promptly  provide  the  taxpayer 
with  a  substitute  CDP  Notice  and 
provide  the  taxpayer  with  an 
opportunity  to  request  a  CDP  hearing. 
Substitute  CDP  Notices  are  discussed  in 
QgtA-B3  of  paragraph  {b){2)  and  Q&A- 
C8  of  paragraph  (c)(2)  of  this  section. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (a): 

Example  1.  H  and  W  are  jointly  and 
severally  liable  with  respect  to  a  jointly  Hied 
income  tax  return  for  1996.  IRS  files  a  NFTL 
with  respect  to  H  and  W  in  County  X  on 
January  26, 1999.  This  is  the  first  NFTL  filed 
on  or  after  January  19, 1999,  for  their  1996 
liability.  H  and  W  will  each  be  notified  of  the 
filing  of  the  NFTL 

Example  2.  Employment  taxes  for  1997  are 
assessed  against  ABC  Corporation.  A  NFTL  is 
filed  against  ABC  Corporation  for  the  1997 
liability  in  County  X  on  June  5, 1998.  A 
NFTL  is  filed  against  ABC  Corporation  for 
the  1997  liability  in  County  Y  on  June  17, 
1999.  The  IRS  will  notify  the  ABC 
Corporation  with  respect  to  the  filing  of  the 
NFTL  in  County  Y. 

Example  3.  Federal  income  tax  liability  for 
1997  is  assessed  against  individual  D.  D  buys 
an  asset  and  puts  it  in  individual  E's  name. 
A  NFTL  is  filed  against  D  in  County  X  on 
June  5, 1999,  for  D's  federal  income  tax 
liability  for  1997.  On  June  17, 1999,  a  NFTL 
for  the  same  tax  liability  is  filed  in  County 
Y  against  E,  as  nominee  of  D.  The  IRS  will 
notify  D  of  the  filing  of  the  NFTL  in  both 
County  X  and  County  Y.  The  IRS  will  not 
notify  E  of  the  NFTL  filed  in  County  X.  The 
IRS  is  not  required  to  notify  E  of  the  NFTL 
filed  in  County  Y.  Ahhou^  E  is  named  on 
the  NFTL  filed  in  County  Y,  E  is  not  the 
person  described  in  section  6321  (the 
taxpayer)  who  is  named  on  the  NFTL. 

(b)  Entitlement  to  a  CDP  hearing— (1) 
In  general.  A  taxpayer  is  entitled  to  one 


CDP  hearing  with  respect  to  the  first 
filing  of  a  NFTL  (on  or  after  January  19, 
1999)  for  a  given  tax  period  or  periods 
with  respect  to  the  unpaid  tax  shown  on 
the  NFTL  if  the  taxpayer  timely  requests 
such  a  hearing.  The  taxpayer  must 
request  such  a  hearing  during  the  30- 
day  period  that  commences  the  day  after 
the  end  of  the  five  business  day  period 
within  which  the  IRS  is  required  to 
provide  the  taxpayer  with  notice  of  the 
filing  of  the  NFTL. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (b)  as 
follows: 

Q-Bl.  Is  a  taxpayer  entitled  to  a  CDP 
hearing  with  respect  to  the  filing  of  a 
NFTL  for  a  type  of  tax  and  tax  periods 
previously  subject  to  a  CDP  Notice  with 
respect  to  a  NFTL  filed  in  a  different 
location  on  or  after  January  19, 1999? 

A-Bl.  No.  Although  the  taxpayer  will 
receive  notice  of  each  filing  of  a  NFTL, 
under  section  6320(b)(2),  the  taxpayer  is 
entitled  to  only  one  CDP  hearing  under 
section  6320  for  the  type  of  tax  and  tax 
periods  with  respect  to  the  first  filing  of 
a  NFTL  that  occurs  on  or  after  January 
19, 1999,  with  respect  to  that  impaid 
tax.  Accordingly,  if  the  taxpayer  does 
not  timely  request  a  CDP  hearing  with 
respect  to  the  first  filing  of  a  NFTL  on 
or  after  January  19, 1999,  for  a  given  tax 
period  or  periods  with  respect  to  an 
unpaid  tax,  the  taxpayer  forgoes  the 
right  to  a  CDP  hearing  with  Appeals  and 
judicial  review  of  the  Appeals 
determination  with  respect  to  the  NFTL. 
Under  such  circumstances,  the  taxpayer 
may  request  an  equivalent  hearing  as 
described  in  paragraph  (i)  of  this 
section. 

Q-B2.  Is  the  taxpayer  entitled  to  a 
CDP  hearing  when  a  NFTL  for  an 
unpaid  tax  is  filed  on  or  after  January 
19, 1999,  in  one  recording  office  and  a 
NFTL  was  previously  filed  for  the  same 
unpaid  tax  in  another  recording  office 
prior  to  that  date? 

A-B2.  Yes.  Under  section  6320(b)(2), 
the  taxpayer  is  entitled  to  a  CDP  hearing 
under  section  6320  for  each  tax  period 
with  respect  to  the  first  filing  of  a  NFTL 
on  or  after  January  19, 1999,  with 
respect  to  an  unpaid  tax,  whether  or  not 
a  NFTL  was  filed  prior  to  January  19, 
1999,  for  the  same  unpaid  tax  and  tax 
period  or  periods. 

Q-B3.  When  the  IRS  provides  the 
taxpayer  with  a  substitute  CDP  Notice 
and  the  taxpayer  timely  requests  a  CDP 
hearing,  is  the  taxpayer  entitled  to  a 
CDP  hearing  before  Appeals? 

A-B3.  Yes.  Unless  tne  taxpayer 
provides  the  IRS  a  vmtten  withdrawal 
of  the  request  that  Appeals  conduct  a 
CDP  hearing,  the  taxpayer  is  entitled  to 
a  CDP  hearing  before  Appeals. 


Following  the  hearing.  Appeals  wall 
issue  a  Notice  of  Determination,  and  the 
taxpayer  is  entitled  to  seek  judicial 
review  of  that  Notice  of  Determination. 

Q-B4.  If  the  IRS  sends  a  second  CDP 
Notice  imder  section  6320  (other  than  a 
substitute  CDP  Notice)  for  a  tax  period 
and  with  respect  to  an  unpaid  tax  for 
which  a  section  6320  CDP  Notice  was 
previously  sent,  is  the  taxpayer  entitled 
to  a  section  6320  CDP  hearing  based  on 
the  second  CDP  Notice? 

A-B4.  No.  The  taxpayer  is  entitled  to 
a  CDP  hearing  under  section  6320  for 
each  tax  period  only  with  respect  to  the 
first  filing  of  a  NFTL  on  or  after  January 
19, 1999,  with  respect  to  an  unpaid  tax. 

Q-B5.  Is  a  nominee  of,  or  a  person 
holding  property  of,  the  taxpayer 
entitled  to  a  CDP  hearing  or  an 
equivalent  hearing? 

A-B5.  No.  Such  person  is  not  the 
person  described  in  section  6321  and  is, 
therefore,  not  entitled  to  a  CDP  hearing 
or  an  equivalent  hearing  (as  discussed 
in  paragraph  (i)  of  this  section).  Such 
person,  however,  may  seek 
reconsideration  by  the  IRS  office 
collecting  the  tax  or  filing  the  NFTL,  an 
administrative  hearing  before  Appeals 
under  its  Collection  Appeals  Program, 
or  assistance  from  the  National 
Taxpayer  Advocate.  However,  any  such 
administrative  hearing  woiUd  not  be  a 
CDP  hearing  under  section  6320  and 
any  determination  or  decision  resulting 
fi'om  the  hearing  would  not  be  subject 
to  judicial  review  under  section  6320. 
Such  person  also  may  avail  himself  of 
the  administrative  procedure  included 
in  section  6325(b)(4)  or  of  any  other 
procediues  to  which  he  is  entitled. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (b): 

Example  1 .  H  and  W  are  jointly  and 
severally  liable  with  respect  to  a  jointly  filed 
income  tax  return  for  1996.  The  ffiS  files  a 
NFTL  with  respect  to  H  and  W  in  County  X 
on  January  26, 1999.  This  is  the  first  NFTL 
filed  on  or  after  January  19, 1999,  for  their 

1996  liability.  H  and  W  are  each  entitled  to 

a  CDP  hearing  with  respect  to  the  NFTL  filed 
in  County  X.  On  June  17, 1999,  a  NFTL  for 
the  same  tax  liability  is  filed  against  H  and 
W  in  County  Y.  The  IRS  will  ^ve  H  and  W 
notification  of  the  NFTL  filed  in  County  Y. 
H  and  W,  however,  are  not  entitled  to  a  CDP 
hearing  or  an  equivalent  hearing  with  respect 
to  the  NFTL  filed  in  County  Y. 
Example  2.  Federal  income  tax  liability  for 

1997  is  assessed  against  individual  D.  D  buys 
an  asset  and  puts  it  in  individual  E's  name. 
A  NFTL  is  filed  against  E,  as  nominee  of  D 
in  County  X  on  June  5, 1999,  for  D's  federal 
income  tax  liability  for  1997.  The  IRS  will 
give  D  a  CDP  Notice  with  respect  to  the  NFTL 
filed  in  County  X.  The  IRS  will  not  notify  E 
of  the  NFTL  filed  in  County  X.  The  IRS  is  not 
required  to  notify  E  of  the  filing  of  the  NFTL 
in  County  X.  Although  E  is  named  on  the 
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NFTL  filed  in  County  X,  E  is  not  the  person 
described  in  section  6321  (the  taxpayer)  who 
is  named  on  the  NFTL. 

.  (c)  Requesting  a  CDP  hearing— {1)  In 
general.  When  a  taxpayer  is  entitled  to 
a  CDP  hearing  under  section  6320,  the 
CDP  hearing  must  be  requested  during 
the  30-day  period  that  commences  the 
day  after  the  end  of  the  five  business 
day  period  within  which  the  IRS  is 
required  to  provide  the  taxpayer  with  a 
CDP  Notice  with  respect  to  the  filing  of 
the  NFTL. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (c)  as 
follows: 

Q-Cl.  What  must  a  taxpayer  do  to 
obtain  a  CDP  hearing? 

A-Cl.  (i)  The  taxpayer  must  make  a 
request  in  writing  for  a  CDP  hearing.  A 
written  request  in  any  form,  which 
requests  a  CDP  hearing,  will  be 
acceptable.  The  request  must  include 
the  taxpayer's  name,  address,  and 
daytime  telephone  number,  and  must  be 
signed  by  the  taxpayer  or  the  taxpayer's 
authorized  representative  and  dated. 
The  CDP  Notice  should  include,  when 
appropriate,  a  Form  12153  (Request  for 
a  Collection  Due  Process  Hearing)  that 
can  be  used  by  the  taxpayer  to  request 
a  CDP  hearing. 

.  (ii)  The  Form  12153  requests  the 
following  information: 

(A)  The  taxpayer's  name,  address, 
dajrtime  telephone  number,  and 
taxpayer  identification  number  (SSN  or 
TIN). 

(B)  The  type  of  tax  involved. 

(C)  The  tax  period  at  issue. 

(D)  A  statement  that  the  taxpayer 
requests  a  hearing  with  Appeals 
concerning  the  filing  of  the  NFTL. 

(E)  The  reason  or  reasons  why  the 
taxpayer  disagrees  with  the  filing  of  the 
NFTL. 

(iii)  Taxpayers  are  encoiuaged  to  use 
a  Form  12153  in  requesting  a  CDP 
hearing  so  that  the  request  can  be 
readily  identified  and  forwarded  to 
Appeals.  Taxpayers  may  obtain  a  copy 
of  Form  12153  by  contacting  the  IRS 
office  that  issued  the  CDP  Notice  pr  by 
calling,  toll  firee,  1-800-829-3676. 

(iv)  The  taxpayer  may  perfect  any 
timely  written  request  for  a  CDP  hearing 
which  otherwise  meets  the  requirements 
set  forth  above  and  which  is  made  or 
alleged  to  have  been  made  on  the 
taxpayer's  behalf  by  the  taxpayer's 
spouse  or  any  other  representative  by 
filing,  within  a  reasonable  time  of  a 
request  from  Appeals,  a  signed  written 
affirmation  that  the  request  was 
originally  submitted  on  the  taxpayer's 
behalf. 

Q-C2.  Must  the  request  for  the  CDP 
hearing  be  in  writing? 


A-C2.  Yes.  There  are  several  reasons 
why  the  request  for  a  CDP  hearing  must 
be  in  writing.  The  filing  of  a  timely 
request  for  a  CDP  hearing  is  the  first 
step  in  what  may  result  in  a  coiut 
proceeding.  A  written  request  will 
provide  proof  that  the  CDP  hearing  was 
requested  and  thus  permit  the  court  to 
verify  that  it  has  jurisdiction  over  any 
subsequent  appeal  of  the  Notice  of 
Determination  issued  by  Appeals.  In 
addition,  the  receipt  of  the  written 
request  will  establish  the  date  on  which 
the  periods  of  limitation  under  section 
6502  (relating  to  collection  after 
assessment),  section  6531  (relating  to 
criminal  prosecutions),  and  section 
6532  (relating  to  suits)  are  suspended  as 
a  result  of  the  CDP  hearing  and  any 
judicial  appeal.  Moreover,  because  the 
IRS  anticipates  that  taxpayers  will 
contact  the  IRS  office  that  issued  the 
CDP  Notice  for  further  information  or 
assistance  in  filling  out  Form  12153,  or 
to  attempt  to  resolve  their  liabilities 
prior  to  going  through  the  CDP  hearing 
process,  the  requirement  of  a  written 
request  should  help  prevent  any 
misunderstanding  as  to  whether  a  CDP 
hearing  has  been  requested.  If  the 
information  requested  on  Form  12153  is 
furnished  by  the  taxpayer,  the  written 
request  also  will  help  to  establish  the 
issues  for  which  the  taxpayer  seeks  a 
determination  by  Appeals. 

Q-C3.  When  must  a  taxpayer  request 
a  CDP  hearing  with  respect  to  a  CDP 
Notice  issued  imder  section  6320? 
A-C3.  A  taxpayer  must  submit  a 
written  request  for  a  CDP  hearing  within 
the  30-day  period  that  commences  the 
day  after  the  end  of  the  five  business 
day  period  following  the  filing  of  the 
NFTL.  Any  request  filed  during  the  five 
business  day  period  (before  the 
beginning  of  the  30-day  period)  will  be 
deemed  to  be  filed  on  the  first  day  of  the 
30-day  period.  The  period  for 
submitting  a  written  request  for  a  CDP 
hearing  with  respect  to  a  CDP  Notice 
issued  under  section  6320  is  slightly 
different  from  the  period  for  submitting 
a  written  request  for  a  CDP  hearing  with 
respect  to  a  CDP  Notice  issued  imder 
section  6330.  For  a  CDP  Notice  issued 
;  imder  section  6330,  the  taxpayer  must 
submit  a  written  request  for  a  CDP 
hearing  within  the  30-day  period 
commencing  the  day  after  the  date  of 
the  CDP  Notice. 

.  Q-C4.  How  will  the  timeliness  of  a 
taxpayer's  written  request  for  a  CDP 
hearing  be  determined? 

A-C4.  The  rules  and  regulations 
under  section  7502  and  section  7503 
will  apply  to  determine  the  timeliness 
of  the  taxpayer's  request  for  a  CDP 
hearing,  if  properly  transmitted  and 


addressed  as  provided  in  A-C6  of  this 
paragraph  (c)(2). 

Q-C5.  Is  the  30-day  period  within 
which  a  taxpayer  must  make  a  request 
for  a  CDP  hearing  extended  because  the 
taxpayer  resides  outside  the  United 
States? 

A-C5,  No.  Section  6320  does  not 
make  provision  for  such  a  circumstance. 
Accordingly,  all  taxpayers  who  want  a 
CDP  hearing  under  section  6320  must 
request  such  a  hearing  within  the  30- 
day  period  that  commences  the  day  after 
the  end  of  the  five  business  day 
notification  period. 

Q-C6.  Where  should  the  written 
request  for  a  CDP  hearing  be  sent? 

A-C6.  The  written  request  for  a  CDP 
hearing  must  be  sent,  or  hand  delivered, 
to  the  IRS  office  that  issued  the  CDP 
Notice  at  the  address  indicated  on  the 
CDP  Notice.  If  the  address  of  that  office 
does  not  appear  on  the  CDP  Notice,  the 
request  must  be  sent,  or  hand  delivered, 
to  the  compliance  area  director,  or  his 
or  her  successor,  serving  the  compliance 
area  in  which  the  taxpayer  resides  or 
has  its  principal  place  of  business.  If  the 
taxpayer  does  not  have  a  residence  or 
principal  place  of  business  in  the 
United  States,  the  request  must  be  sent, 
or  hand  delivered,  to  the  compliance 
director,  Philadelphia  Submission 
Processing  Center,  or  his  or  her 
successor.  Taxpayers  may  obtain  the 
address  of  the  appropriate  person  to 
which  the  written  request  should  be 
sent  or  hand  delivered  by  calling,  toll- 
free,  1-800-829-1040  and  providing 
their  taxpayer  identification  number 
(SSN  or  TIN). 

Q-C7.  What  will  happen  if  the 
taxpayer  does  not  request  a  CDP  hearing 
in  writing  within  the  30-day  period  that 
commences  the  day  after  the  end  of  the 
five  business  day  notification  period? 

A-C7.  If  the  taxpayer  does  not  request 
a  CDP  hearing  in  writing  within  the  30- 
day  period  that  commences  on  the  day 
after  the  end  of  the  five  business  day 
notification  period,  the  taxpayer  will 
forego  the  right  to  a  CDP  hearing  under  - 
section  6320  with  respect  to  the  unpaid 
tax  and  tax  periods  shown  on  the  CDP 
Notice.  The  taxpayer  may,  however, 
request  an  equivalent  hearing.  See 
paragraph  (i)  of  this  section. 

Q-C8.  When  must  a  taxpayer  request 
a  CDP  hearing  with  respect  to  a 
substitute  CDP  Notice? 

A-C8.  A  CDP  hearing  with  respect  to 
a  substitute  CDP  Notice  must  be 
requested  in  writing  by  the  taxpayer 
prior  to  the  end  of  the  30-day  period 
commencing  the  day  after  the  date  of 
the  substitute  CDP  Notice. 
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Q-C9.  Can  taxpayers  attempt  to 
resolve  the  matter  of  the  NFTL  with  an 
officer  or  employee  of  the  IRS  office 
collecting  the  tax  or  filing  the  NFTL 
either  before  or  after  requesting  a  CDP 
hearing? 

A-C9.  Yes.  Taxpayers  are  encouraged 
to  discuss  their  concerns  with  the  IRS 
office  collecting  the  tax  or  filing  the 
NFTL,  either  before  pr  after  they  request 
a  CDP  hearing.  If  such  a  discussion 
occurs  before  a  request  is  made  for  a 
CDP  hearing,  the  matter  may  be  resolved 
without  the  need  for  Appeals 
consideration.  However,  these 
discussions  do  not  suspend  the  running 
of  the  30-day  period,  commencing  the 
day  after  the  end  of  the  five  business 
day  notification  period,  within  which 
the  taxpayer  is  required  to  request  a 
CDP  hearing,  nor  do  they  extend  that 
30-day  period.  If  discussions  occur  after 
the  request  for  a  CDP  hearing  is  filed 
and  the  taxpayer  resolves  the  matter 
with  the  IRS  office  collecting  the  tax  or 
filing  the  NFTL,  the  taxpayer  may 
withdraw  in  writing  the  request  that  a 
CDP  hearing  be  conducted  by  Appeals. 
Hie  taxpayer  can  also  waive  in  writing 
some  or  all  of  the  requirements 
regarding  the  contents  of  the  Notice  of 
Determination. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (c): 

Example  1.  A  NFTL  for  a  1997  income  tax 
liability  assessed  against  individual  A  is  Rled 
in  County  X  on  June  17, 1999.  The  IRS  mails 
a  CDP  Notice  to  individual  A's  last  known 
address  on  June  18, 1999.  Individual  A  has 
until  July  26, 1999,  a  Monday,  to  request  a 
CDP  hearing.  The  five  business  day  period 
Mrithin  which  the  IRS  is  required  to  notify 
individual  A  of  the  filing  of  the  NFTL  in 
County  X  expires  on  June  24, 1999.  The  30- 
day  period  within  which  individual  A  may 
request  a  CDP  hearing  begins  on  June  25, 
1999.  Because  the  30-day  period  expires  on 
July  24, 1999,  a  Saturday,  individual  A's 
written  request  for  a  CDP  hearing  will  be 
considered  timely  if  it  is  properly  transmitted 
and  addressed  to  the  IRS  in  accordance  with 
section  7502  and  the  regulations  thereunder 
no  later  than  July  26, 1999. 

Example  2.  Same  fects  as  ia  Example  1. 
except  that  individual  A  is  on  vacation, 
outside  the  United  States,  or  otherwise  does 
not  receivti  or  read  the  CDP  Notice  until  July 
19, 1999.  As  in  Example  1,  individual  A  has 
until  July  26. 1999,  to  request  a  CDP  hearing. 
If  individual  A  does  not  request  a  CDP 
hearing,  individual  A  may  request  an 
equivalent  hearing  as  to  the  NFTL  at  a  later 
time.  The  taxpayer  should  make  a  request  for 
an  equivalent  hearing  at  the  earliest  possible 
time. 

Example  3.  Same  facts  as  in  Example  2, 
except  that  individual  A  does  not  receive  or 
read  the  CDP  Notice  until  after  July  26, 1999, 
and  does  not  request  a  hearing  by  July  26, 
1999.  Individual  A  is  not  entitled  to  a  CDP 
hearing.  Individual  A  may  request  an 


equivalent  hearing  as  to  the  NFTL  at  a  later 
time.  The  taxpayer  should  make  a  request  for 
an  equivalent  hearing  at  the  earliest  possible 
time. 

Example  4.  Same  facts  as  in  Example  1, 
except  the  IRS  determines  that  the  CDP 
Notice  mailed  on  June  18, 1999,  was  not 
mailed  to  individual  A's  last  known  address. 
As  soon  as  practicable  after  making  this 
determination,  the  IRS  will  mail  a  substitute 
CDP  Notice  to  individual  A  at  individual  A's 
last  known  address,  hand  deliver  the 
substitute  CDP  Notice  to  individual  A,  or 
leave  the  substitute  CDP  Notice  at  individual 
A's  dwelling  or  usual  place  of  business. 
Individual  A  will  have  30  days  commencing 
on  the  day  after  the  date  of  the  substitute 
CDP  Notice  within  which  to  request  a  CDP 
hearing. 

(d)  Conduct  of  CDP  hearing— {1)  In 
general.  If  a  taxpayer  requests  a  CDP 
hearing  under  section  6320(a)(3)(B)  (and 
does  not  withdraw  that  request),  the 
CDP  hearing  will  be  held  with  Appeals. 
The  taxpayer  is  entitled  imder  section 
6320  to  a  CDP  hearing  for  the  unpaid  tax 
and  tax  periods  set  forth  in  a  NFTL  only 
with  respect  to  the  first  filing  of  a  NFTL 
on  or  after  January  19, 1999.  To  the 
extent  practicable,  the  CDP  hearing 
requested  imder  section  6320  will  be 
held  in  conjunction  with  any  CDP 
hearing  the  taxpayer  requests  under 
section  6330.  A  CDP  hearing  will  be 
conducted  by  an  employee  or  officer  of 
Appeals  who,  prior  to  the  first  CDP 
hearing  imder  section  6320  or  section 
6330,  has  had  no  involvement  with 
respect  to  the  unpaid  tax  for  the  tax 
periods  to  be  covered  by  the  hearing, 
unless  the  taxpayer  waives  this 
requirement. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (d)  as 
follows: 

Q-Dl.  Under  what  circumstances  can 
a  taxpayer  receive  more  than  one  CDP 
hearing  tmder  section  6320  with  respect 
to  a  tax  period? 

A-Dl.  The  taxpayer  may  receive  more 
than  one  CDP  hearing  under  section 
6320  with  respect  to  a  tax  period  where 
the  tax  involved  is  a  different  type  of  tax 
(for  example,  an  emplojrment  tax 
liability,  where  the  original  CDP  hearing 
for  the  tax  period  involved  an  income 
tax  liability),  or  where  the  same  type  of 
tax  for  the  same  period  is  involved,  but 
where  the  amount  of  the  unpaid  tax  has 
changed  as  a  result  of  an  additional 
assessment  of  tax  (not  including  interest 
or  penalties)  for  that  period  or  an 
additional  acciuacy-related  or  filing- 
delinquency  penalty  has  been  assessed. 
The  taxpayer  is  not  entitled  to  another 
CDP  hearing  under  section  6320  if  the 
additional  assessment  represents 
accruals  of  interest,  accruab  of 
penalties,  or  both. 


Q-D2.  Will  a  CDP  hearing  with   ' 
respect  to  one  tax  period  be  combined 
with  a  CDP  hearing  with  respect  to 
another  tax  period? 

A-D2.  To  the  extent  practicable,  a 
CDP  hearing  with  respect  to  one  tax 
period  shown  on  the  NFTL  will  be 
combined  with  any  and  all  other  CDP 
hearings  which  the  taxpayer  has 
requested. 

Q-D3.  Will  a  CDP  hearing  under 
section  6320  be  combined  with  a  CDP 
hearing  under  section  6330? 

A-D3.  To  the  extent  practicable,  a 
CDP  hearing  under  section  6320  will  be 
held  in  conjunction  with  a  CDP  hearing 
under  section  6330. 

Q-D4.  What  is  considered  to  be  prior 
involvement  by  an  employee  or  officer 
of  Appeals  widi  respect  to  the  impaid 
tax  and  tax  period  involved  in  the 
hearing? 

A-EM.  Prior  involvement  by  an 
employee  or  officer  of  Appeals  includes 
participation  or  involvement  in  an 
Appeals  hearing  (other  than  a  CDP 
hearing  held  tmder  either  section  6320 
or  section  6330)  that  the  taxpayer  may 
have  had  with  respect  to  the  impaid  tax 
and  tax  periods  shown  on  the  NFTL. 

Q-D5.  How  can  a  taxpayer  waive  the 
requirement  that  the  officer  or  employee 
of  Appeals  have  no  prior  involvement 
with  respect  to  the  tax  and  tax  periods 
involved  in  the  CDP  hearing? 

A-D5.  The  taxpayer  must  sign  a 
written  waiver. 

Q-D6.  How  are  CDP  hearings 
conducted? 

A-D6.  The  formal  hearing  procedures 
required  imder  the  Administrative 
Procedure  Act,  5  U.S.C.  551  et  seq.,  do 
not  apply  to  CDP  hearings.  CDP 
hearings  are  much  like  Collection 
Appeal  Program  (CAP)  hearings  in  that 
they  are  informal  in  nature  and  do  not 
require  the  Appeals  officer  or  employee 
and  the  taxpayer,  or  the  taxpayer's 
representative,  to  hold  a  fiace-to-fece 
meeting.  A  CDP  hearing  may,  but  is  not 
required  to,  consist  of  a  face-to-face 
meeting,  one  or  more  written  or  oral 
commiuiications  between  an  Appeals 
officer  or  employee  and  the  taxpayer  or 
the  taxpayer's  representative,  or  some 
combination  thereof.  A  transcript  or 
recording  of  any  face-to-fece  meeting  or 
conversation  between  an  Appeals  officer 
or  employee  and  the  taxpayer  or  the 
taxpayer's  representative  is  not 
required.  The  taxpayer  or  the  taxpayer's 
representative  does  not  have  the  ri^t  to 
subpoena  and  examine  witnesses  at  a 
CDP  hearing. 

Q-D7.  If  a  taxpayer  wants  a  face-to- 
facB  CDP  hearing,  where  will  it  be  held? 

A-D7.  The  taxpayer  must  be  offered 
an  opportunity  for  a  hearing  at  the 
Appeals  office  closest  to  taxpayer's 
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residence  or,  in  the  case  of  business 
taxpayers,  the  taxpayer's  principal  place 
of  business.  If  that  is  not  satisfactory  to 
the  taxpayer,  the  taxpayer  will  be  given 
an  opportunity  for  a  hearing  by 
correspondence  or  by  telephone.  If  that 
is  not  satisfactory  to  the  taxpayer,  the 
Appeals  officer  or  employee  will  review 
the  taxpayer's  request  for  a  CDP  hearing, 
the  case  file,  any  other  written 
communications  from  the  taxpayer 
(including  written  communications,  if 
any,  submitted  in  connection  with  the 
CDP  hearing),  and  any  notes  of  any  oral 
communications  with  the  taxpayer  or 
the  taxpayer's  representative.  Under 
such  circximstances,  review  of  those 
documents  will  constitute  the  CDP 
hearing  for  the  piu-poses  of  section 
6320(b). 

(e)  Matters  considered  at  CDP 
hearing — (1)  In  general.  Appeals  has  the 
authority  to  determine  the  validity, 
sufficiency,  and  timeliness  of  any  CDP 
Notice  given  by  the  IRS  and  of  any 
request  for  a  CDP  hearing  that  is  made 
by  a  taxpayer.  Prior  to  the  issuance  of 
a  determination,  the  hearing  officer  is 
required  to  obtain  verification  bom  the 
IRS  office  collecting  the  tax  or  filing  the 
NFTL  that  the  requirements  of  any 
applicable  law  or  administrative 
procedure  have  been  met.  The  taxpayer 
may  raise  any  relevant  issue  relating  to 
the  impaid  tax  at  the  hearing,  including 
appropriate  spousal  defenses, 
challenges  to  the  appropriateness  of  the 
NFTL  ffiing,  and  offers  of  collection 
alternatives.  The  taxpayer  also  may  raise 
challenges  to  the  existence  or  amount  of 
the  tax  liability  specified  on  the  CDP 
Notice  for  any  tax  period  shown  on  the 
CDP  Notice  if  the  taxpayer  did  not 
receive  a  statutory  notice  of  deficiency 
for  that  tax  liability  or  did  not  otherwise 
have  an  opportunity  to  dispute  that  tax 
liability.  Finally,  the  taxpayer  may  not 
raise  an  issue  that  was  raised  and 
considered  at  a  previous  CDP  hearing 
imder  section  6330  or  in  any  other 
previous  administrative  or  judicial 
proceeding  if  the  taxpayer  participated 
meaningfully  in  such  hearing  or 
proceeding.  Taxpayers  will  be  expected 
to  provide  all  relevant  information 
requested  by  Appeals,  including 
financial  statements,  for  its 
consideration  of  the  facts  and  issues 
involved  in  the  hearing. 

(2)  Spousal  defenses.  A  taxpayer  may 
raise  any  appropriate  spousal  defenses 
at  a  CDP  hearing  unless  the 
Commissioner  has  already  made  a  final 
determination  as  to  spousal  defenses  in 
a  statutory  notice  of  deficiency  or  final 
determination  letter.  To  claim  a  spousal 
defense  imder  section  66  or  section 
6015,  the  taxpayer  must  do  so  in  writing 
according  to  rules  prescribed  by  the 


Conunissioner  or  the  Secretary.  Spousal 
defenses  raised  imder  sections  66  and 
6015  in  a  CDP  hearing  are  governed  in 
all  respects  by  the  provisions  of  sections 
66  and  section  6015  and  the  regulations 
and  procedures  thereunder. 

[3]  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (e)  as 
follows: 

Q-El.  What  factors  will  Appeals 
consider  in  making  its  determination? 

A-El.  Appeals  will  consider  the 
following  matters  in  making  its 
determination: 

(i)  Whether  the  IRS  met  the     v 
requirements  of  any  applicable  law  or 
administrative  procedure. 

(ii)  Any  issues  appropriately  raised  by 
the  taxpayer  relating  to  the  unpaid  tax. 

(iii)  Any  appropriate  spousal  defenses 
raised  by  the  taxpayer. 

(iv)  Any  challenges  made  by  the 
taxpayer  to  the  appropriateness  of  the 
NFTL  filing. 

(v)  Any  offers  by  the  taxpayer  for 
collection  alternatives. 

(vi)  Whether  the  continued  existence 
of  the  filed  NFTL  represents  a  balance 
between  the  need  for  the  efficient 
collection  of  taxes  and  the  legitimate 
concern  of  the  taxpayer  that  any 
collection  action  be  no  more  intrusive 
than  necessary. 

Q-E2.  When  is  a  taxpayer  entitled  to 
challenge  the  existence  or  amount  of  the 
tax  liability  specified  in  the  CDP  Notice? 

A-E2.  A  taxpayer  is  entitled  to 
challenge  the  existence  or  amount  of  the 
tax  liability  specified  in  the  CDP  Notice 
if  the  taxpayer  did  not  receive  a 
statutory  notice  of  deficiency  for  such 
liability  or  did  not  otherwise  have  an 
opportunity  to  dispute  such  liability. 
Receipt  of  a  statutory  notice  of 
deficiency  for  this  purpose  means 
receipt  in  time  to  petition  the  Tax  Court 
for  a  redetermination  of  the  deficiency 
asserted  in  the  notice  of  deficiency.  An 
opportunity  to  dispute  a  liability 
includes  a  prior  opportunity  for  a 
conference  with  Appeals  that  was 
offered  either  before  or  after  the 
assessment  of  the  liability. 

Q-E3.  Are  spousal  defenses  subject  to 
the  limitations  imposed  under  section 
6330(c)(2)(B)  on  a  taxpayer's  right  to 
challenge  the  tax  liability  specified  in 
the  CDP  Notice  at  a  CDP  hearing? 

A-E3.  The  limitations  imposed  under 
section  6330(c)(2)(B)  do  not  apply  to 
spousal  defenses.  When  a  taxpayer 
asserts  a  spousal  defense,  the  taxpayer 
is  not  disputing  the  amount  or  existence 
of  the  liability  itself,  but  asserting  a 
defense  to  the  liability  which  may  or 
may  not  be  disputed.  A  spousal  defense 
raised  under  section  66  or  section  6015 
is  governed  by  section  66  or  section 


6015  and  the  regulations  and 
procedures  thereunder.  Any  limitation 
under  those  sections,  regulations,  and 
procedures  therefore  will  apply. 

Q-E4.  May  a  taxpayer  raise  at  a  CDP 
hearing  a  spousal  defense  under  section 
66  or  section  6015  if  that  defense  was 
raised  and  considered  administratively 
and  the  Commissioner  has  issued  a 
statutory  notice  of  deficiency  or  final 
determination  letter  addressing  the 
spousal  defense? 

A-E4.  No.  A  taxpayer  is  precluded 
from  raising  a  spousal  defense  at  a  CDP 
hearing  when  the  Commissioner  has 
made  a  final  determination  under 
section  66  or  section  6015  in  a  final 
determination  letter  or  statutory  notice 
'  of  deficiency.  However,  a  taxpayer  may 
raise  spousal  defenses  in  a  CDP  hearing 
when  the  taxpayer  has  previously  raised 
spousal  defenses,  but  the  Commissioner 
has  not  yet  made  a  final  determination 
regarding  this  issue. 

Q-E5.  May  a  taxpayer  raise  at  a  CDP 
hearing  a  spousal  defense  under  section 
66  or  section  6015  if  that  defense  was 
raised  and  considered  in  a  prior  judicial 
proceeding  that  has  become  final? 

A-E5.  No.  A  taxpayer  is  precluded  by 
the  doctrine  of  res  judicata  and  by  the 
specific  limitations  under  section  66  or 
section  6015  from  raising  a  spousal 
defense  in  a  CDP  hearing  under  these 
circumstances. 

Q-E6.  What  collection  alternatives  are 
available  to  the  taxpayer? 

A-E6.  Collection  alternatives  would 
include,  for  example,  a  proposal  to 
withdraw  the  NFTL  in  circumstances 
that  will  facilitate  the  collection  of  the 
tax  liability,  an  installment  agreement, 
an  offer-in-compromise,  the  posting  of  a 
bond,  or  the  substitution  of  other  assets. 

Q-E7.  What  issues  may  a  taxpayer 
raise  in  a  CDP  hearing  under  section 
6320  if  the  taxpayer  previously  received 
a  notice  under  section  6330  with  respect 
to  the  same  tax  and  tax  period  and  did 
not  request  a  CDP  hearing  with  respect 
to  that  notice? 

A-E7.  The  taxpayer  may  raise 
appropriate  spousal  defenses, 
challenges  to  the  appropriateness  of  the 
NFTL  filing,  and  offers  of  collection 
alternatives.  The  existence  or  amount  of 
the  tax  liability  for  the  tax  and  tax 
period  specified  in  the  CDP  Notice  may 
be  challenged  only  if  the  taxpayer  did 
not  already  have  an  opportunity  to 
dispute  that  tax  liability.  Where  the 
taxpayer  previously  received  a  CDP 
Notice  under  section  6330  with  respect 
to  the  same  tax  and  tax  period  and  did 
not  request  a  CDP  hearing  with  respect 
to  that  earlier  CDP  Notice,  the  taxpayer 
already  had  an  opportunity  to  dispute 
the  existence  or  amount  of  the 
underlying  tax  liability. 
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Q-E8.  How  will  Appeals  issue  its 
determination? 

A-E8.  (i)  Taxpayers  will  be  sent  a 
dated  Notice  of  Determination  by 
certified  or  registered  mail.  The  Notice 
of  Determination  will  set  forth  Appeals' 
findings  and  decisions.  It  will  state 
whether  the  IRS  met  the  requirements  of 
any  applicable  law  or  administrative 
procedure:  it  will  resolve  any  issues 
appropriately  raised  by  the  taxpayer 
relating  to  the  unpaid  tax;  it  will 
include  a  decision  on  any  appropriate 
spousal  defenses  raised  by  the  taxpayer; 
it  will  include  a  decision  on  any 
challenges  made  by  the  taxpayer  to  the 
appropriateness  of  the  NFTL  filing;  it 
will  respond  to  any  offers  by  the 
taxpayer  for  collection  alternatives;  and 
it  will  address  whether  the  continued 
existence  of  the  filed  NFTL  represents  a 
balance  between  the  need  for  the 
efficient  collection  of  taxes  and  the 
legitimate  concern  of  the  taxpayer  that 
smy  collection  action  be  no  more 
intrusive  than  necessary.  The  Notice  of 
Determination  will  also  set  forth  any 
agreements  that  Appeals  reached  with 
the  taxpayer,  any  relief  given  the 
taxpayer,  and  any  actions  the  taxpayer 
or  (he  IRS  are  required  to  take.  Lastly, 
the  Notice  of  Determination  will  advise 
the  taxpayer  of  the  taxpayer's  right  to 
seek  judicial  review  within  30  days  of 
the  date  of  the  Notice  of  Determination. 

(ii)  Because  taxpayers  are  encouraged 
to  discuss  their  concerns  with  the  IRS 
office  collecting  the  tax  or  filing  the 
NFTL,  certain  matters  that  might  have 
been  raised  at  a  CDP  hearing  may  be 
resolved  without  the  need  for  Appeals 
consideration.  Unless,  as  a  result  of 
these  discussions,  the  taxpayer  agrees  in 
writing  to  withdraw  the  request  that 
Appeids  conduct  a  CDP  hearing, 
Appeals  will  still  issue  a  Notice  of 
Determination.  The  taxpayer  can. 
however,  waive  in  writing  Appeals' 
consideration  of  some  or  all  of  the 
matters  it  would  otherwise  consider  in 
making  its  determination. 

Q-E9.  Is  there  a  period  of  time  within 
which  Appeals  must  conduct  a  CDP 
hearing  or  issue  a  Notice  of 
Determination? 

A-E9.  No.  Appeals  will,  however, 
attempt  to  conduct  a  CDP  hearing  and 
issue  a  Notice  of  Determination  as 
expeditiously  as  possible  under  the 
circumstances. 

Q-EIO.  Why  is  the  Notice  of 
Determination  and  its  date  important? 

A-^10.  The  Notice  of  Determination 
will  set  forth  Appeals'  findings  and 
decisions  with  respect  to  the  matters  set 
forth  in  A-El  of  this  paragraph  {e){3-). 
The  30-day  period  within  which  the 
taxpayer  is  permitted  to  seek  judicial 
review  of  Appeals'  determination 


commences  the  day  after  the  date  of  the 
Notice  of  Determination. 

Q-Ell.  If  an  Appeals  officer  considers 
the  merits  of  a  taxpayer's  liability  in  a 
CDP  hearing  when  the  taxpayer  had 
previously  received  a  statutory  notice  of 
deficiency  or  otherwise  had  an 
opportunity  to  dispute  the  liability  prior 
to  the  NFTL.  will  the  Appeals  officer's 
determination  regarding  those  liability 
issues  be  considered  part  of  the  Notice 
of  Determination? 

A-Ell.  No.  An  Appeals  officer  may 
consider  the  existence  and  amount  of 
the  imderlying  tax  liability  as  a  part  of 
the  CDP  hearing  only  if  the  taxpayer  did 
not  receive  a  statutory  notice  of 
deficiency  for  the  tax  liability  in 
question  or  otherwise  have  a  prior 
opportunity  to  dispute  the  tax  liability. 
Similarly,  an  Appeals  officer  may  not 
consider  any  other  issue  if  the  issue  was 
raised  and  considered  at  a  previous 
hearing  under  section  6330  or  in  any 
other  previous  administrative  or  judicial 
proceeding  in  which  the  person  seeking 
to  raise  the  issue  meaningfully 
participated.  In  the  Appeals  officer's 
sole  discretion,  however,  the  Appeals 
officer  may  consider  the  existence  or 
amoimt  of  the  underlying  tax  liability, 
or  such  other  precluded  issues,  at  the 
same  time  as  the  CDP  hearing.  Any 
determination,  however,  made  by  the 
Appeals  officer  with  respect  to  such  a 
precluded  issue  shall  not  be  treated  as 
part  of  the  Notice  of  Determination 
issued  by  the  Appeals  officer  and  will 
not  be  subject  to  any  judicial  review. 
Because  any  decisions  made  by  the 
Appeals  officer  with  respect  to  such 
precluded  issues  are  not  properly  a  part 
of  the  CDP  hearing,  such  decisions  are 
not  required  to  appear  in  the  Notice  of 
Determination  issued  following  the 
hearing.  Even  if  a  decision  concerning 
such  precluded  issues  is  referred  to  in 
the  Notice  of  Determination,  it  is  not 
reviewable  by  a  district  court  or  the  Tax 
Coiul  because  the  precluded  issue  is  not 
properly  part  of  the  CDP  hearing. 

(4)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (e): 

Example  1.  The  IRS  sends  a  statutory 
notice  of  deficiency  to  the  taxpayer  at  his  last 
known  address  asserting  a  deficiency  for  the 
tax  year  1995.  The  taxpayer  receives  the 
notice  of  deficiency  in  time  to  petition  the 
Tax  Court  for  a  redetennination  of  the 
asserted  deficiency.  The  taxpayer  does  not 
timely  file  a  petition  with  the  Tax  Court.  The 
taxpayer  is  precluded  from  challenging  the 
existence  or  amount  of  the  tax  liability  in  a 
subsequent  CDP  hearing. 

Example  2.  Same  facts  as  in  Example  1, 
except  the  taxpayer  does  not  receive  the 
notice  of  deficiency  in  time  to  petition  the 
Tax  Court  and  did  not  have  another  prior 
opportunity  to  dispute  the  tax  liability.  The 


taxpayer  is  not  precluded  from  challenging 
the  existence  or  amount  of  the  tax  liability  in 
a  subsequent  CDP  hearing. 

Example  3.  The  IRS  properly  assesses  a 
trust  fund  recovery  penalty  against  the 
taxpayer.  The  IRS  offers  the  taxpayer  the 
opportunity  for  a  conference  with  Appeals  at 
which  the  taxpayer  would  have  the 
opportunity  to  dispute  the  assessed  liability. 
The  taxpayer  declines  the  opportunity  to 
participate  in  such  a  conference.  The 
taxpayer  is  precluded  from  challenging  the 
existence  or  amount  of  the  tax  liability  in  a 
subsequent  CDP  hearing. 

(f)  Judicial  review  of  Notice  of 
Determination — (1)  In  general.  Unless 
the  taxpayer  provides  the  IRS  a  written 
withdrawal  of  the  request  that  Appeals 
conduct  a  CDP  hearing.  Appeals  is 
required  to  issue  a  Notice  of 
Determination  in  all  cases  where  a 
taxpayer  has  timely  requested  a  CDP 
hearing.  The  taxpayer  may  appeal  such 
determinations  made  by  Appeals  within 
the  30-day  period  commencing  the  day 
after  the  date  of  the  Notice  of 
Determination  to  the  Tax  Court  or  a 
district  court  of  the  United  States,  as 
appropriate. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (f)  as 
follows: 

Q-Fl.  What  must  a  taxpayer  do  to 
obtain  judicial  review  of  a  Notice  of 
Determination? 

A-Fl.  Subject  to  the  jurisdictional 
limitations  described  in  A-F2,  the 
taxpayer  must,  within  the  30-day  period 
commencing  the  day  after  the  date  of 
the  Notice  of  Determination,  appeal  the 
determination  by  Appeals  to  the  Tax 
Court  or  to  a  district  court  of  the  United 
States. 

Q-F2.  With  respect  to  the  relief 
available  to  the  taxpayer  under  section 
6015,  what  is  the  time  frame  within 
which  a  taxpayer  may  seek  Tax  Com! 
review  of  Appeals'  determination 
following  a  CDP  hearing? 

A-F2.  If  the  taxpayer  seeks  Tax  Court 
review  not  only  of  Appeals'  denial  of 
relief  under  section  6015,  but  also  of 
relief  requested  with  respect  to  other 
issues  raised  in  the  CDP  hearing,  the 
taxpayer  should  request  Tax  Court 
review  within  the  30-day  period 
commencing  the  day  after  the  date  of 
the  Notice  of  Determination.  If  the 
taxpayer  only  seeks  Tax  Court  review  of 
Appeals'  denial  of  relief  imder  section 
6015,  then  the  taxpayer  should  request 
Tax  Covai  review,  as  provided  by 
section  6015(e),  withhi  90  days  of 
Appeals'  determination.  If  a  request  for 
Tax  Court  review  is  filed  after  the  30- 
day  period  for  seeking  judicial  review 
under  section  6320,  then  only  the 
taxpayer's  section  6015  claims  may  be 
reviewable  by  the  Tax  Court. 
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Q-F3.  Where  should  a  taxpayer  direct 
a  request  for  judicial  review  of  a  Notice 
of  Determination? 

A-F3.  If  the  Tax  Coiut  would  have 
jurisdiction  over  the  type  of  tax 
specified  in  the  CDP  Notice  (for 
example,  income  and  estate  taxes),  then 
the  taxpayer  must  seek  judicial  review 
by  the  Tax  Court.  If  the  tax  liability 
arises  bxtm  a  type  of  tax  over  which  the 
Tax  Cotul  would  not  have  jurisdiction, 
then  the  taxpayer  must  seek  judicial 
review  by  "a  district  court  of  the  United 
States  in  accordance  with  Title  28  of  the 
United  States  Code. 

Q-F4.  What  happens  if  the  taxpayer 
timely  appeals  Appeals'  determination 
to  the  incorrect  court? 

A-F4.  If  the  court  to  which  the 
taxpayer  directed  a  timely  appeal  of  the 
Notice  of  Determination  determines  that 
the  appeal  was  to  the  incorrect  court 
(because  of  jurisdictional,  venue  or 
other  reasons),  the  taxpayer  will  have  30 
days  after  the  court's  determination  to 
that  effect  within  which  to  file  an 
appeal  to  the  correct  court. 

Q-F5.  What  issue  or  issues  may  the 
taxpayer  raise  before  the  Tax  Court  or 
before  a  district  court  if  the  taxpayer 
disagrees  with  the  Notice  of 
Determination? 

A-F5.  In  seeking  Tax  Court  or  district 
court  review  of  Appeals'  Notice  of 
Determination,  the  taxpayer  can  only 
request  that  the  court  consider  an  issue 
that  was  raised  in  the  taxpayer's  CDP 
hearing. 

(g)  Effect  of  request  for  CDP  hearing 
and  judicial  review  on  periods  of 
limitation  and  collection  activity— C^)  In 
general.  The  periods  of  limitation  under 
section  6502  (relating  to  collection  after 
assessment),  section  6531  (relating  to 
criminal  prosecutions),  and  section 
6532  (relating  to  suits)  are  suspended 
imtil  the  date  the  IRS  receives  the 
taxpayer's  written  withdrawal  of  the 
request  for  a  CDP  hearing  by  Appeals  or 
the  determination  resulting  from  the 
CDP  hearing  becomes  final  by 
expiration  of  the  time  for  seeking 
judicial  review  or  the  exhaustion  of  any 
rights  to  appeals  following  judicial 
review.  In  no  event  shall  any  of  these 
periods  of  limitation  expire  before  the 
90th  day  after  the  date  on  which  the  IRS 
receives  the  taxpayer's  written 
withdrawal  of  the  request  that  Appeals 
conduct  a  CDP  hearing  or  the  ^ 
determination  with  respect  to  such 
hearing  becomes  final  upon  either  the 
expiration  of  the  time  for  seeking 
judicial  review  or  upon  exhaustion  of 
any  rights  to  appeals  following  judicial 
review. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 


provisions  of  this  paragraph  (g)  as 
follows: 

Q-Gl.  For  what  period  of  time  will 
the  periods  of  limitation  under  sections 
6502,  6531,  and  6532  remain  suspended 
if  the  taxpayer  timely  requests  a  CDP 
hearing  concerning  the  filing  of  a  NFTL? 

A-Gl.  The  suspension  period 
commences  on  the  date  the  IRS  receives 
the  taxpayer's  written  request  for  a  CDP 
hearing.  "The  suspension  period 
continues  until  the  IRS  receives  a 
written  withdrawal  by  the  taxpayer  of 
the  request  for  a  CDP  hearing  or  the 
Notice  of  Determination  resulting  from 
the  CDP  hearing  becomes  final.  In  no 
event  shall  any  of  these  periods  of 
limitation  expire  before  the  90th  day 
after  the  day  on  which  the  IRS  receives 
the  taxpayer's  written  withdrawal  of  the 
request  that  Appeals  conduct  a  CDP 
hearing  or  there  is  a  final  determination 
with  respect  to  such  hearing.  The 
periods  of  limitation  that  are  suspended 
under  section  6320  eire  those  which 
apply  to  the  taxes  and  the  tax  period  or 
periods  to  which  the  CDP  Notice  relates. 

Q-G2.  For  what  period  of  time  will 
the  periods  of  limitation  under  sections 
6502,  6531,  and  6532  be  suspended  if 
the  taxpayer  does  not  request  a  CDP 
hearing  concerning  the  filing  of  a  NFTL, 
or  the  taxpayer  requests  a  CDP  hearing, 
but  his  request  is  not  timely? 

A-G2.  Under  either  of  these 
circumstances,  section  6320  does  not 
provide  for  a  suspension  of  the  periods 
of  limitation. 

Q-G3.  What,  if  any,  enforcement 
actions  can  the  IRS  take  during  the 
suspension  period? 

A-G3.  Section  6330(e).  made 
applicable  to  section  6320  CDP  hearings 
by  section  6320(c),  provides  for  the 
suspension  of  the  periods  of  limitation 
discussed  in  paragraph  (g)(1)  of  these 
regulations.  Section  6330(e)  also 
provides  that  levy  actions  that  are  the 
subject  of  the  requested  CDP  hearing 
under  that  section  shall  be  suspended 
during  the  same  period.  Levy  actions, 
however,  are  not  the  subject  of  a  CDP 
hearing  under  section  6320.  The  IRS 
may  levy  for  tax  periods  and  taxes 
covered  by  the  CDP  Notice  under 
section  6320  and  for  other  taxes  and 
periods  if  the  CDP  requirements  under 
section  6330  for  those  taxes  and  periods 
have  been  satisfied.  The  IRS  also  may 
file  NFTLs  for  tax  periods  or  taxes  not 
covered  by  the  CDP  Notice,  may  fUe  a 
NFTL  for  the  same  tax  and  tax  period 
stated  on  the  CDP  Notice  at  another 
recording  office,  and  may  take  other 
non-levy  collection  actions  such  as 
initiatiiig  judicial  proceedings  to  collect 
the  tax  shown  on  die  CDP  Notice  or 
offsetting  overpayments  from  other 
periods,  or  of  other  taxes,  against  the  tax 


shown  on  the  CDP  Notice.  Moreover, 
the  provisions  in  section  6330  do  not 
apply  when  the  IRS  levies  for  the  tax 
and  tax  period  shown  on  the  CDP 
Notice  to  collect  a  state  tax  refund  due 
the  taxpayer,  or  determines  that 
collection  of  the  tax  is  in  jeopardy. 
Finally,  section  6330  does  not  prohibit 
the  IRS  from  accepting  any  voluntary 
payments  made  for  the  tax  and  tax 
period  stated  on  the  CDP  Notice. 

(3)  Examples.  The  following  examples 
illustrate  the  principles  of  this 
paragraph  (g): 

Example  1.  The  period  of  limitation  under 
section  6502  with  respect  to  the  taxpayer's 
tax  period  listed  in  the  NFTL  will  expire  on 
August  1. 1999.  The  IRS  sent  a  CDP  Notice 
to  the  taxpayer  on  April  30.  1999.  The 
taxpayer  timely  requested  a  CDP  hearing.  The 
IRS  received  this  request  on  May  15,  1999. 
Appeals  sends  the  taxpayer  its  determination 
on  June  15.  1999.  The  taxpayer  timely  seeks 
judicial  review  of  that  determination.  The 
period  of  limitation  under  section  6502 
would  be  suspended  from  May  15.  1999, 
until  the  determination  resulting  from  that 
hearing  becomes  final  by  expiration  of  the 
time  for  seeking  review  or  reconsideration 
before  the  appropriate  court,  plus  90  days. 

Example  2.  Same  facts  as  in  Example  J. 
except  the  taxpayer  does  not  seek  judicial 
review  of  Appeals'  determination.  Because 
the  taxpayer  requested  the  CDP  hearing  when 
fewer  than  90  days  remained  on  the  period 
of  limitation,  the  period  of  limitation  will  be 
extended  to  October  13. 1999  (90  days  from 
)uly  15, 1999). 

(h)  Retained  jurisdiction  of  Appeals — 
(1)  In  general.  The  Appeals  office  that 
makes  a  determination  under  section 
6320  retains  jurisdiction  over  that 
determination,  including  any 
subsequent  administrative  hearings  that 
may  be  requested  by  the  taxpayer 
regarding  the  NFTL  and  any  collection 
actions  taken  or  proposed  with  respect 
to  Appeals'  determination.  Once  a 
taxpayer  has  exhausted  his  other 
remedies.  Appeals'  retained  jurisdiction 
permits  it  to  consider  whether  a  change 
in  the  taxpayer's  circumstances  affects 
its  original  determination.  Where  a 
taxpayer  alleges  a  change  in 
circmnstances  that  affects  Appeals' 
original  determination.  Appeals  may 
consider  whether  changed 
circumstances  warrant  a  change  in  its 
earlier  determination. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (h)  as 
follows: 

Q-Hl.  Are  the  periods  of  limitation 
suspended  during  the  course  of  any 
subsequent  Appeals  consideration  of  the 
matters  raised  by  a  taxpayer  when  the 
taxpayer  invokes  the  retained 
jurisdiction  of  Appeals  imder  section 
6330(d)(2)(A)  or  (d)(2)(B)? 
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A-Hl.  No.  Under  section  6320(b)(2),  a 
taxpayer  is  entitled  to  only  one  CDP 
hearing  under  section  6320  with  respect 
to  the  tax  and  tax  period  or  periods 
specified  in  the  CDP  Notice.  Any 
subsequent  consideration  by  Appeals 
pursuant  to  its  retained  jurisdiction  is 
not  a  continuation  of  the  original  CDP 
hearing  and  does  not  suspend  the 
periods  of  limitation. 

Q-H2.  Is  a  decision  of  Appeals 
resulting  £rom  a  retained  jurisdiction 
hearing  appealable  to  the  Tax  Court  or 
a  district  court? 

A-H2.  No.  As  discussed  in  A-Hl,  a 
taxpayer  is  entitled  to  only  one  CDP 
hearing  under  section  6320  with  respect 
to  the  tax  and  tax  period  or  periods 
specified  in  the  CDP  Notice.  Only 
determinations  resulting  from  CDP 
hearings  are  appealable  to  the  Tax  Court 
or  a  district  court. 

.  (i)  Equivalent  /learing— (1)  In  general. 
A  taxpayer  who  fails  to  make  a  timely 
request  for  a  CDP  hearing  is  not  entitled 
to  a  CDP  hearing.  Such  a  taxpayer  may 
nevertheless  request  an  administrative 
hearing  with  Appeals,  which  is  referred 
to  herein  as  an  "equivalent  hearing." 
The  equivalent  hearing  will  be  held  by 
Appeals  and  generally  will  follow 
Appeals'  procedures  for  a  CDP  hearing. 
Appeals  will  not,  however,  issue  a 
Notice  of  Determination.  Under  such 
circumstances.  Appeals  will  issue  a 
Decision  Letter. 

(2)  Questions  and  answers.  The 
questions  and  answers  illustrate  the 
provisions  of  this  paragraph  (i)  as 
follows: 

Q-Il.  What  issues  will  Appeals 
consider  at  an  equivalent  hearing? 

A-Il.  In  an  equivalent  hearing. 
Appeals  will  consider  the  same  issues 
that  it  would  have  considered  at  a  CDP 
hearing  on  the  same  matter. 

Q-I2.  Are  the  periods  of  limitation 
imder  sections  6502,  6531,  and  6532 
suspended  if  the  taxpayer  does  not 
timely  request  a  CDP  hearing  and  is 
subsequently  given  an  equivalent 
hearing? 

A-I2.  No.  The  suspension  period 
provided  for  in  section  6330(e)  relates 
only  to  hearings  requested  within  the 
30-day  period  that  commences  on  the 
day  after  the  end  of  the  five  business 
day  period  following  the  filing  of  the 
NFTL,  that  is,  CDP  hearings. 

Q-I3.  Will  collection  action, 
including  the  filing  of  additional 
NFTLs,  be  suspended  if  a  taxpayer 
requests  and  receives  an  equivalent 
hearing? 

A-I3.  Collection  action  is  not  required 
to  be  suspended.  Accordingly,  the 
decision  to  take  collection  action  diuing 
the  pendency  of  an  equivalent  hearing 
will  be  determined  on  a  case^y-case 


basis.  Appeals  may  request  the  IRS 
office  with  responsibility  for  collecting 
the  taxes  to  suspend  all  or  some 
collection  action  or  to  take  other 
appropriate  action  if  it  determines  that 
such  action  is- appropriate  or  necessary 
under  the  circiunstances. 

Q-I4.  What  will  the  Decision  Letter 
state? 

A-I4.  The  Decision  Letter  will 
generally  contain  the  same  information 
as  a  Notice  of  Determination. 

Q-I5.  Will  a  taxpayer  be  able  to  obtain 
court  review  of  a  decision  made  by 
Appeals  with  respect  to  an  equivaient 
hearing? 

A-I5.  Section  6320  does  not  authorize 
a  taxpayer  to  appeal  the  decision  of 
Appeals  with  respect  to  an  equivalent 
hearing.  A  taxpayer  may  imder  certain 
circumstances  be  able  to  seek  Tax  Covul 
review  of  Appeals'  denial  of  relief  under 
section  6015.  Such  review  must  be 
sought  within  90  days  of  the  issuance  of 
Appeals'  determination  on  those  issues, 
as  provided  by  section  6015(e). 

(j)  Effective  date.  This  section  is 
applicable  with  respect  to  any  filing  of 
a  NFTL  on  or  after  January  19, 1999. 

I301.6320-1T    [Removed] 

Par.  3.  Section  301.632a-lT  is 
removed. 

Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 

Mark  A.  Weinberger, 

Assistant  Secretary  of  the  Treasury  (Tax 

Policy). 

(FR  Doc.  02-1306  Filed  1-17-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Faderal  Prisoners: 
Prisoners  Serving  Sentences  Under 
the  District  of  Columbia  Code 

agency:  United  States  Parole 

Commission,  Justice. 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  U.S.  Parole  Commission 
is  amending  its  rules  of  procedure  that 
govern  the  revocation  process  for 
District  of  Columbia  parolees  who  are 
arrested  and  held  in  the  District  of 
Coliunbia  on  warrants  charging  them 
with  violations  of  parole.  The  amended 
rules  implement  a  decision  of  the  U.S. 
District  Court  for  the  District  of 
Columbia,  in  Long  v.  Gaines,  Civ. 


Action  No.  01-0010  (EGS),  dated 
November  21,  2001,  which  obliges  the 
Commission  to  promulgate  amendments 
to  its  regulations  so  as  to  conform  them 
to  the  requirements  of  constitutional 
due  process  as  interpreted  by  the  Court. 
The  amended  rules  impose  new 
deadlines  for  making  determinations  of 
probable  cause  (five  days  from  arrest), 
for  holding  the  final  revocation  hearing 
(sixty-five  days  from  arrest),  and  for 
issuing  final  decisions  as  to  revocation 
(eighty-six  days  after  arrest).  The 
amended  rules  also  include  other 
procedures  designed  to  comply  with' the 
court's  order. 

DATES:  This  interim  rule  will  take  effect 
on  February  19,  2002.  Comments  must 
be  received  by  March  19,  2002. 
ADDRESSES:  Send  comments  to  Office  of 
General  Coiinsel,  U.S.  Parole 
Commission,  5550  Friendship  Blvd., 
Chevy  Chase,  Maryland  20815. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pamela  A.  Posch,  Office  of  General 
Counsel,  U.S.  Parole  Commission,  5550 
Friendship  Blvd.,  Chevy  Chase, 
Maryland  20815,  telephone  (301)  492- 
5959. 

SUPPLEMENTARY  INFORMATION:  In  Long  v. 
Gaines,  167  F.  Supp.  2d  75  (D.D.C. 
2001),  the  U.S.  District  Court  for  the 
District  of  Colimibia  held  that  the  Parole 
Commission's  rules  governing  the 
revocation  process  for  District  of 
Columbia  parolees  are  unconstitutional 
with  respect  to  the  applicable  time 
deadlines  for  making  determinations  of 
probable  cause  and  completing  the 
revocation  process.  Under  the 
Commission's  current  rules,  a  parolee 
who  is  arrested  on  a  warrant  charging  a 
violation  of  parole  is  entitled  to  a 
prompt  preliminary  interview,  normally 
conducted  by  a  parole  officer  other  than 
the  officer  who  supervised  the  parolee. 
The  Commission  must  make  a 
determination  of  probable  cause  "as 
expeditiously  as  possible"  if  the 
interviewing  officer  recommends  a 
finding  of  "no  probable  cause,"  and 
within  21  days  of  the  interview  if  the 
interviewing  officer  recommends  that 
probable  cause  be  foiuid.  A  local 
revocation  hearing  must  be  held  vdthin 
60  days  of  the  probable  cause 
determination  if  the  parolee  denies 
violating  parole  and  has  not  been 
convicted  of  a  new  crime.  Thereafter, 
the  Commission  must  issue  a  final 
decision  within  21  days  of  the 
revocation  hearing,  excluding  weekends 
and  holidays.  See  28  CFR  2.101  through 
2.105  (2001).  Because  the  Commission 
customarily  holds  preliminary 
interviews  within  three  to  five  days  of 
arrest,  these  rules  provide  for  an  outside 
limit  of  86  days  from  arrest  for  the 
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revocation  hearing  to  be  held,  and  107 
days  from  arrest  for  the  final  decision  to 
be  issued.  (Parolees  who  are  convicted 
of  new  crimes  are  only  entitled  to 
revocation  hearings  vdthin  90  days  of 
arrest;  the  rules  governing  such 
offenders  are  not  changed  by  these 
amendments.) 

However,  in  Long  v.  Gaines  the  court 
has  held  that  the  due  process  clause  of 
the  U.S.  Constitution  requires  that  the 
Commission  make  determinations  of 
probable  cause  no  later  than  five  days 
from  arrest,  that  revocation  hearings  be 
held  not  later  than  65  days  from  arrest, 
and  that  final  decisions  be  issued  no 
later  than  86  days  bom  arrest.  Except  in 
the  case  of  parolees  convicted  of  new 
crimes,  the  Commission  has  now  been 
enjoined  to  operate  v\rithin  these 
deadlines.  The  court  also  held  that  the 
Commission  must  ensiue  that:  (1)  The 
parolee  is  given  notice  of  the  time  and 
purpose  of  the  probable  cause  hearing 
and  the  chained  violations;  (2)  prior  to 
the  revocation  hearing,  the  parolee  is 
provided  with  disclosure  of  the 
evidence  to  be  relied  upon  by  the 
Commission  in  determining  whether 
parole  was  violated  and,  if  so,  whether 
to  revoke  parole;  and  (3)  the  ultimate 
decisionmaker  is  informed  of  all  the 
parolee's  arguments  and  evidence  prior 
to  rendering  a  final  decision. 

The  amended  rules  implement  these 
requirements.  Although  not  all  of  the 
court's  requirements  necessitate 
departures  bom  the  Commission's 
current  practice,  the  amended  rules 
significantly  differ  from  the 
Commission's  current  practice  by 
adopting  the  court's  new  deadlines,  and 
by  requiring  that  Commission  hearing 
examiners  conduct  probable  cause 
hearings  in  the  District  of  Columbia 
within  five  days  of  the  parolee's  arrest. 
The  Commission  has  delegated  to  these 
examiners  the  authority  to  make  a 
probable  cause  decision  at  the 
conclusion  of  each  hearing.  The 
examiner  will  also  have  the  authority  to 
order  the  release  of  the  parolee  if  no 
probable  cause  is  fbimd,  and  to  set  a 
date  for  the  revocation  hearing  if 
probable  cause  is  found. 

Implementatiim 

The  Commission's  regulations  at  28 
CFR  2.98  through  2.105,  as  amended  by 
this  publication,  will  be  followed  by  the 
Conunission  in  the  case  of  all  District  of 
Columbia  Code  parolees  who  are 
arrested  and  held  in  the  District  of 
Columbia  on  warrants  charging  a 
violation  br  violations  of  parole,  until 
the  taking  effect  of  final  rules 
promulgated  by  the  Commission. 
However,  these  interim  amendments 
will  also  retain  the  status  of  proposed 


rules  for  the  purposes  of  the  public 
comment  requirement  of  5  U.S.C.  553 
(b).  The  Commission  will  withhold 
promulgation  of  final  rules  until 
completion  of  the  comment  and 
objection  process  accorded  to  the 
plaintiffs  in  Long  v.  Gaines.  These 
regulations  do  not  supersede  or  replace 
any  representation  made  by  the 
defendants  in  the  Compliance  Plan 
approved  by  the  district  court  on 
November  21,  2001. 

Regulatory  Assessment  Requirements 

The  U.S.  Parole  Commission  has 
determined  that  These  interim 
regulations  do  not  constitute  a 
significant  rule  within  the  meaning  of 
Executive  Order  12866.  The  amended 
rules  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605(b),  and  are  deemed  by 
the  Commission  to  be  rules  of  agency 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties  pursuant  to  Section  804(3)(C)  of 
the  Congressional  Review  Act. 

List  of  Sub)ects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Prisoners,  Probation  and 
parole. 

The  Amended  Rules 

Accordingly,  the  U.S.  Parole 
Commission  is  adopting  the  following 
amendments  to  28  CFR  Part  2. 

PART  2— (AMENDED] 

1.  The  authority  citation  for  28  CFR 
Part  2  continues  to  read  as  follows: 

Authority:  18  U^.C.  4203(a)(1)  and 
4204(a)(6). 

2.  Section  2.98  is  amended  as  follows: 

a.  Amend  paragraph  (a)(1)  by 
removing  "preliminary  interview"  and 
adding  in  its  place  "probable  cause 
hearing". 

b.  Revise  paragraph  (f)  to  read  as 
follows: 

12.96    Summons  tp  appear  or  warrant  for 
retaking  of  porolao. 

•        •        *        •        * 

(f)  A  siunmons  or  warrant  issued 
pursuant  to  this  section  shall  be 
accompanied  by  a  warrant  application 
(or  other  notice)  stating: 

(1)  The  charges  against  the  parolee; 

(2)  The  specific  reports  and  other 
docimients  upon  which  the  Commission 
intends  to  rely  in  determining  whether 
a  violation  ocmrred  and  whether  to 
revoke  parole; 

(3)  Notice  of  the  Commission's  intent, 
if  the  parolee  is  arrested  within  the 


District  of  Coliunbia,  to  hold  a  probable 
cause  hearing  within  five  days  of  the 
parolee's  arrest; 

(4)  A  statement  of  the  purpose  of  the 
probable  cause  hearing; 

(5)  The  days  of  the  week  on  which  the 
Commission  regularly  holds  its  dockets 
of  probable  cause  hearings  at  the  Central 
Detention  Facility; 

(6)  The  parolee's  procedural  rights  in 
the  revocation  process:  and 

(7)  The  possible  actions  that  the 
Commission  may  take. 
***** 

3.  Section  2.99  is  amended  as  follows: 

a.  Revise  paragraph  (b)  to  read  as  set 
forth  below. 

b.  Amend  paragraph  (e)  by  removing 
"preliminary  interview"  and  adding  in 
its  place  "probable  cause  hearing". 

§  2.99    Execution  of  warrant  and  service  of 
summons. 

***** 

(b)  Upon  the  arrest  of  the  parolee,  the 
officer  executing  the  warrant  shall 
deliver  to  the  parolee  a  copy  of  the 
warrant  application  (or  other  notice 
provided  by  the  Commission) 
containing  the  information  described  in 
§  2.98(f). 
***** 

4.  Section  2.101  is  revised  to  read  as 
follows: 

§  2.1 01    Probable  cause  hearing  and 
detsrmination. 

(a)  Hearing.  A  parolee  who  is  retaken 
and  held  in  custody  in  the  District  of 
Colimibia  on  a  warrant  issued  by  the 
Commission  (or  by  the  Board  of  Parole 
of  the  District  of  Coliunbia),  and  who 
has  not  been  convicted  of  a  new  crime, 
shall,  no  later  than  five  days  from  the 
date  of  such  retaking,  be  given  a 
probable  cause  hearing  by  an  examiner 
of  the  Commission.  The  purpose  of  the 
probable  cause  hearing  is  to  determine 
whether  there  is  probable  cause  to 
believe  that  the  parolee  has  violated 
parole  as  charged,  and  if  so,  whether  a 
local  or  institutional  revocation  hearing 
should  be  conducted. 

(b)  Notice  and  opportunity  to 
postpone  hearing.  Prior  to  the 
commencement  of  each  docket  of 
probable  cause  hearings,  a  list  of  the 
parolees  who  are  scheduled  for  probable 
cause  hearings,  together  with  a  copy  of 
the  warrant  application  for  each  parolee, 
shall  be  sent  to  the  DC  Public  Defender 
Service.  At  or  before  the  probable  cause 
healing,  the  parolee  (or  the  parolee's 
attorney)  may  submit  a  written  request 
that  the  hearing  be  postponed  for  any 
period  up  to  thirty  days,  and  the 
Commission  shall  ordinarily  grant  such 
requests.  Prior  to  the  conunencement  of 
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the  probable  cause  hearing,  the 
examiner  shall  advise  the  parolee  that 
the  parolee  may  accept  representation 
by  the  attorney  from  the  DC  Public 
Defender  Service  who  is  assigned  to  that 
docket,  waive  the  assistance  of  an 
attorney  at  the  probable  cause  hearing, 
or  have  the  probable  cause  hearing 
postponed  in  order  to  obtain  another 
attorney  and/or  witnesses  on  his  behalf. 
In  addition,  the  parolee  may  request  the 
Commission  to  require  the  attendance  of 
adverse'  witnesses  (i.e.,  witnesses  who 
have  given  information  upon  which 
revocation  may  be  based)  at  a  postponed 
probable  cause  hearing.  Such  adverse 
witnesses  may  be  required  to  attend 
either  a  postponed  probable  cause 
hearing,  or  a  combined  postponed 
probable  cause  and  local  revocation 
hearing,  provided  the  parolee  meets  the 
requirements  of  §  2.102(a)  for  a  local 
revocation  hearing.  The  parolee  shall 
also  be  given  notice  of  the  time  and 
place  of  any  postponed  probable  cause 
hearing. 

(c)  Review  of  the  charges.  At  the 
beginning  of  the  probable  cause  hearing, 
the  examiner  shall  ascertain  that  the 
notice  reqtiired  by  §  2.99  (b)  has  been 
given  to  the  parolee.  The  examiner  shall 
then  review  the  violation  charges  with 
the  parolee  and  shall  apprise  the  parolee 
of  the  evidence  that  has  been  submitted 
in  support  of  the  charges.  The  examiner 
shall  ascertain  whether  the  parolee 
admits  or  denies  each  charge  listed  on 
the  warrant  application  (or  other  notice 
of  charges),  and  shall  offer  the  parolee 
an  opportimity  to  rebut  or  explain  the 
allegations  contained  in  the  evidence 
giving  rise  to  each  charge.  The  examiner 
shall  also  receive  the  statements  of  any 
witnesses  and  docimientary  evidence 
that  may  be  presented  by  the  parolee.  At 
a  postponed  probable  cause  hearing,  the 
examiner  sh^  also  permit  the  parolee 
to  confront  and  cross-examine  any 
adverse  witnesses  in  attendance,  imless 
good  cause  is  found  for  not  allowing 
confrontation.  Whenever  a  probable 
cause  hearing  is  postponed  to  secure  the 
appearance  of  adverse  witnesses,  the 
Commission  will  ordinarily  order  a 
combined  probable  cause  and  local 
revocation  hearing  as  provided  in 
paragraph  (i)  of  this  section. 

(d)  Probable  cause  determination.  At 
the  conclusion  of  the  probable  cause 
hearing,  the  examiner  shall  determine 
whether  probable  cause  exists  to  believe 
that  the  parolee  has  violated  parole  as 
charged,  and  shall  so  inform  the 
parolee.  The  examiner  shall  then  take 
either  of  the  following  actions: 

(1)  If  the  examiner  determines  that  no 
probable  cause  exists  for  any  violation 
charge,  the  examiner  shall  order  that  the 
parolee  be  released  bom  the  custody  of 


the  warrant  and  either  reinstated  to 
parole,  or  discharged  from  supervision 
if  the  parolee's  sentence  has  expired. 

(2)  If  the  hearing  examiner  determines 
that  probable  cause  exists  on  any 
violation  charge,  and  the  parolee  has 
requested  (and  is  eligible  for]  a  local 
revocation  hearing  in  the  District  of 
Columbia  as  provided  by  §  2.102  (a),  the 
examiner  shall  schedule  a  local 
revocation  hearing  for  a  date  that  is 
within  65  days  of  the  parolee's  arrest. 
After  the  probable  cause  hearing,  the 
parolee  (or  the  parolee's  attorney)  may 
submit  a  written  request  for  a 
postponement.  Such  postponements 
will  normally  be  granted  if  the  request 
is  received  no  later  than  fifteen  days 
before  the  date  of  the  revocation 
hearing.  A  request  for  a  postponement 
that  is  received  by  the  Commission  less 
than  fifteen  days  before  the  schedided 
date  of  the  revocation  hearing  will  be 
granted  only  for  a  compelling  reason. 
The  parolee  (or  the  parolee's  attorney) 
may  also  request,  in  writing,  a  hearing 
date  that  is  earlier  than  the  date 
scheduled  by  the  examiner,  and  the 
Commission  will  accommodate  such 
request  if  practicable. 

(e)  Institutional  revocation  hearing.  If 
the  parolee  is  not  eligible  for  a  local 
revocation  hearing  as  provided  by 

§  2.102  (a),  or  has  requested  to  be 
transferred  to  an  institution  for  his 
revocation  hearing,  the  Commission  will 
request  the  Bureau  of  Prisons  to 
designate  the  parolee  to  an  appropriate 
institution,  and  an  institutional 
revocation  hearing  shall  be  scheduled 
for  a  date  that  is  within  ninety  days  of 
the  parolee's  retaking. 

(f)  Digest  of  the  probable  cause 
hearing.  At  the  conclusion  of  the 
probable  cause  hearing.^e  examiner 
shall  prepare  a  digest  summarizing  the 
evidence  presented  at  the  hearing,  the 
responses  of  the  parolee,  and  the 
examiner's  findings  as  to  probable 
cause. 

(g)  Release  notwithstanding  probable 
cause.  Notwithstanding  a  finding  of 
probable  cause,  the  Commission  may 
order  the  parolee's  reinstatement  to 
supervision  or  release  pending  further 
proceedings,  if  it  determines  that: 

(1)  Continuation  of  revocation 
proceedings  is  not  warranted  despite  the 
finding  of  probable  cause;  or 

(2)  Incarceration  pending  further 
revocation  proceedings  is  not  warranted 
by  the  frequency  or  seriousness  of  the 
alleged  violation(s),  and  the  parolee  is 
neither  likely  to  fail  to  appear  for  further 
proceedings,  nor  is  a  danger  to  Imnself 
or  others. 

(h)  Conviction  as  probable  cause. 
Conviction  of  any  crime  committed 
subsequent  to  release  by  a  parolee  shall 


constitute  probable  cause  for  the 
purposes  of  this  section,  and  no 
probable  cause  hearing  shall  be 
conducted  imless  a  hearing  is  needed  to 
consider  additional  violation  charges 
that  may  be  determinative  of  the 
Commission's  decision  whether  to 
revoke  parole. 

(i)  Combined  probable  cause  and  local 
revocation  hearing.  A  postponed 
probable  cause  hearing  may  be 
conducted  as  a  combined  probable 
cause  and  local  revocation  hearing, 
provided  such  hearing  is  conducted 
within  65  days  of  the  parolee's  arrest 
and  the  parolee  has  been  notified  that 
the  postponed  probable  cause  hearing 
will  constitute  his  final  revocation 
hearing.  The  Commission's  policy  is  to 
conduct  a  combined  probable  cause  and 
local  revocation  hearing  whenever 
adverse  witnesses  are  required  to  appear 
and  give  testimony  with  respect  to 
contested  charges. 

(j)  Late  received  charges.  If  the 
Commission  is  notified  of  an  additional 
charge  after  probable  cause  has  been 
found  to  proceed  with  a  revocation 
hearing,  the  Commission  may: 

(1)  Remand  the  case  for  a 
supplemental  probable  cause  hearing  if 
the  new  charge  may  be  contested  by  the  . 
parolee  and  possibly  result  in  the 
appearance  of  witness(es)  at  the 
revocation  hearing; 

(2)  Notify  the  parolee  that  the 
additional  charge  will  be  considered  at 
the  revocation  hearing  without 
conducting  a  supplemental  probable 
cause  hearing;  or 

(3)  Determine  that  the  new  charge 
shaU  not  be  considered  at  the  revocation 
hearing. 

5.  Section  2.102  (f)  is  revised  to  read 
as  follows: 

12.102    Plae*  of  ravocation  hearing. 

•  •        *        •        * 

(f)  A  local  revocation  hearing  shall  be 
held  not  later  than  sixty-five  days  from 
the  retaking  of  the  parolee  on  the  parole 
violation  warrant.  An  institutional 
revocation  hearing  shall  be  held  within 
ninety  days  of  the  retaking  of  the 
parolee  on  the  parole  violation  warrant. 
If  the  parolee  requests  and  receives  any 
postponement,  or  consents  to  any 
postponement,  or  by  his  action^ 
.  otherwise  precludes  the  prompt 
completion  of  revocation  proceedings  in 
his  case,  the  above-stated  time  limits 
shall  be  correspondingly  extended. 

6.  Section  2.103  is  amended  by 
revising  paragraph  (d)  and  adding 
paragraphs  (f)  and  (g)  to  read  as  follows: 

§2.103    Ravocation  haaring  procadura. 

•  •        *        *        * 


^  n  I  n•-^  J  . 
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(d)  All  evidence  upon  which  a  finding 
of  violation  may  be  based  shall  be 
disclosed  to  the  alleged  violator  before 
the  revocation  hearing.  Such  evidence 
shall  include  the  Community 
Supervision  Officer's  letter  sununarizing 
the  parolee's  adjustment  to  parole  and 
requesting  the  warrant,  all  other 
dociunents  describing  the  charged 
violation  or  violations  of  parole,  and 
any  additional  evidence  upon  which  the 
Commission  intends  to  rely  in 
determining  whether  the  charged 
violation  or  violations,  if  sustained, 
would  warrant  revocation  of  parole.  If 
the  parolee  is  represented  by  an 
attorney,  the  attorney  shall  be  provided, 
prior  to  the  revocation  hearing,  with  a 
copy  of  the  parolee's  presentence 
investigation  report,  if  such  report  is 
available  to  the  Commission.  If 
disclosure  of  any  information  would 
reveal  the  identity  of  a  confidential 
informant  or  result  in  harm  to  any 
person,  that  information  may  be 
withheld  fit)m  disclosure,  in  which  case 
a  summary  of  the  withheld  information 
shall  be  disclosed  to  the  parolee  prior  to 
the  revocation  hearing. 
***** 

(f)  At  a  local  revocation  hearing,  the 
Commission  shall  secure  the  presence  of 
the  parolee's  Commimity  Supervision 
Officer,  or  a  substitute  Community 
Supervision  Officer,  who  shall  bring  the 
parolee's  supervision  file,  if  the 
parolee's  Community  Supervision 
Officer  is  not  available.  At  the  request 
of  the  hearing  examiner,  such  officer 
shall  provide  testimony  at  the  hearing 
concerning  the  parolee's  adjustment  to 
parole. 

(g)  After  the  revocation  hearing,  the 
hearing  examiner  shall  prepare  a 
siunmary  of  the  hearing  that  includes  a 
description  of  the  evidence  against  the 
parolee  and  the  evidence  submitted  by 
the  parolee  in  defense  or  mitigation  of 
the  charges,  a  summary  of  the 
arguments  against  revocation  presented 
by  the  parolee,  and  the  examiner's 
recommended  decision.  The  hearing 
examiner's  summary,  together  with  the 
parolee's  file  (including  any 
dociunentary  evidence  and  letters 
subnutted  on  behalf  of  the  parolee), 
shall  be  given  to  another  examiner  for 
review.  When  two  hearing  examiners 
concur  in  a  recommended  disposition, 
that  recommendation,  together  with  the 
parolee's  file  and  the  hearing  examiner's 
summary  of  the  hearing,  shall  be 
submitted  to  the  Commission  for 
decision. 


7.  Section  2.104  (a)(1)  is  amended  by 
removing  "preliminary  interview"  and 


adding  in  its  place  "probable  cause 
hearing". 

8.  Section  2.105  (c)  is  revised  to  read 
as  follows: 

§  2.1 05    Ravocation  daciaions. 

***** 

(c)  Decisions  under  this  section  shall 
be  made  upon  the  concurrence  of  two 
Commissioner  votes,  except  that  a 
decision  to  override  an  examiner  panel 
recommendation  shall  require  the 
conciurence  of  three  Commissioner 
votes.  The  final  decision  following  a 
local  revocation  hearing  shall  be  issued 
within  86  days  of  the  retaking  of  the 
parolee  on  the  parole  violation  warrant. 
The  final  decision  following  an 
institutional  revocation  hearing  shall  be 
issued  within  21  days  of  the  hearing, 
excluding  weekends  and  holidays. 
***** 

Dated:  January  10,  2002. 
Edward  F.  Reilly,  Jr., 
Chairman,  Parole  Commission. 
[FR  Doc.  02-1308  Filed  1-17-01;  8:45  am] 
BHJJNG  CODE  4410-31-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  160 

[USCQ-^001-10689] 

RIN2115-AG24 

Temporary  Requirements  for 
Notification  of  Arrival  in  U.S.  Ports 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporaiy  final  rule;  request  for 

comments;  correction. 

summary:  This  document  corrects  the 
temporary  final  rule  with  request  for 
comments  published  in  the  Federal 
Register  on  October  4,  2001:  That  rule 
temporarily  changed  notification 
requirements  for  vessels  boimd  for  or 
departing  from  U.S.  ports.  The  rule 
tempmarily  lengthened  the  usual 
notification  period  from  24  to  96  houirs 
prior  to  port  entry,  required  submission 
of  reports  to  a  central  national 
clearinghouse,  suspended  exemptions 
for  vessels  operating  in  compliance  with 
the  Automated  Mutual  Assistance 
Vessel  Rescue  System,  for  some  vessels 
operating  on  the  Great  Lakes,  and 
required  submission  of  information 
about  persons  onboard  these  vessels. 
DATES:  The  tempcu^uy  final  rule 
published  in  the  Federal  Register  (66 
FR  50565)  was  effective  on  October  4. 
2001  to  June  15,  2002.  These  corrections 
to  that  rule  are  effective  on  January  18, 
2002. 


FOR  FURTHER  INFORMATKW  CONTACT:  If 
you  have  questions  on  this  temporary 
rule,  call  LTJG  Marcus  A.  Lines,  Coast 
Guard,  at  telephone  202-267-6854.  If 
you  have  questions  on  viewing  or 
submitting  material  to  the  dodket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation,  at 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION 

Need  for  Correction 

As  published,  the  temporary  final  rule 
contains  an  error  that  inadvertently 
delays  an  existing  effective  date  of  a 
reporting  requirement  for  certain  vessels 
to  include  International  Safety 
Management  (ISM)  Code  (Chapter  IX  of 
SOLAS)  Notice  information  in  the 
notice  of  arrival  report. 

Correction 

In  the  temporary  final  rule  FR  Doc. 
01-24984,  beginning  on  page  50565  in 
the  issue  of  October  4,  2001,  make  the 
following  corrections: 

§160.1208    [Amended] 

1.  hi  §  160.T208  in  paragraph  (f)(2)  on 
page  50573,  in  the  first  column,  remove 
the  date  "July  1,  2002,"  and  add  in  its 
place  the  date  "January  1,  2002,". 

Dated:  January  11.  2002. 
Joseph  ).  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
[FR  Doc.02-1370  Filed  l-17-02;8:45  am) 
BIUJNG  COOC  4»10-1S-U 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angalaa    Long  Baabh  01-01 1] 

RIN2115-AA97 

Security  Zones;  Port  of  l.os  Angeies 
and  Catailna  island 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  moving  and  fixed  security 
zone  100  yards  around  all  cruise  ships 
that  enter,  are  moored  in,  or  depart  from 
the  Port  of  Los  Angeles,  and  while 
anchored  at  Catalina  Island.  These 
security  zones  are  needed  for  national 
security  reasons  to  protect  the  public 
and  ports  from  potential  subversive  acts. 
Entry  into  these  zones  is  prohibited, 
imless  specifically  authorized  by  the 
Capitan  of  the  Port  Los  Angeles — Long 
Beach,  or  his  designated  representative. 
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IMTES:  The  regulation  is  effective  from 
11:59  p.m.  PST  on  November  1,  2001  to 
11:59  p.m.  PDT  on  May  1,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  COTP  Los 
Angeles — Long  Beach  01-011  and  are 
available  for  inspection  or  copying  at 
Coast  Guard  Marine  Safety  Office  Los 
Angeles — ^Long  Beach.  1001  South 
Seaside  Avenue,  Building  20,  San 
Pedro,  California.  90731,  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  Federal  holidays. 
FOR  RIRTHER  INR3RIIATI0N  CONTACT: 
Lieutenant  Jimior  Grade  Rob  Griffiths, 
Waterways  Management,  at  (310)  732- 
2020. 
SUPPLEMENTARY  information: 

Regnlatoiy  Information    { 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
r^ulation.  Under  5  U.S.C.  553(b)(B).  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Publishing 
an  NPRM.  which  woiild  incorporate  a 
comment  period  before  a  final  rule  was 
issued,  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
needed  to  protect  the  public,  ports,  and 
waterways  of  the  United  States.  For  the 
same  reasons,  under  5  U.S.C.  553(d)(3). 
the  Coast  Guard  finds  that  good  cause 
exists  for  making  this  rule  efiiective  less 
than.  30  days  after  publication  in  the 
Federal  Register.  The  Coast  Guard  will 
issue  a  broadcast  notice  to  mariners 
advising  of  these  new  regulations. 

Background  and  Purpose 

Based  on  the  Septsmbet  11,  2001, 
tOTorist  attacks  on  the  World  Trade 
Center  in  New  Yoric  and  the  Pentagon  in 
Arlington,  Virginia,  there  is  an 
increased  risk  that  subversive  activity 
could  be  launched  by  vessels  or  persons 
in  close  proximity  to  the  Port  of  Los 
Angeles  or  Cataliua  Island,  against 
cruise  ships  entwing,  departing,  or 
moored  within  the  port  of  Los  Angeles 
and  against  cruise  ships  anchored  at 
Catalina  Island.  The  terrorist  acts 
against  the  United  States  on  September 
11,  2001,  have  increased  the  need  for 
safety  and  security  measures  on  U.S. 
ports  and  waterways. 

bi  response  to  these  terrorist  acts,  and 
in  order  to  prevent  similar  occurrences, 
the  Coast  Guard  has  established  a 
security  zone  around  cruise  ships  to 
protect  persons,  transiting  vessels, 
adjacent  waterfront  facilities,  and  the 
adjacent  land  of  the  Port  of  Los  Angeles 
and  Catalina  Island.  These  security 
zones  are  necessary  to  prevent  damage 
or  injury  to  any  vessel  or  waterfit>nt 
facility,  and  to  safeguard  ports,  harbors. 


or  waters  of  the  United  States  near  Los 
Angeles  and  Catalina  Island,  California. 

"Hiese  security  zones  are  established 
pursuant  to  the  authority  of  The 
Magnuson  Act  regulations  promulgated 
by  the  President  under  50  U.S.C.  191, 
including  Subparts  6.01  and  6.04  of  Part 
6  of  Title  33  of  the  Code  of  Federal 
Regulations.  Vessels  or  person  violating 
this  section  are  subject  to  the  penalties 
set  forth  in  50  U.S.C.  192:  Seizure  and 
forfeiture  of  the  vessel,  a  monetary 
penalty  of  not  more  than  $10,000,  and 
imprisonment  for  not  more  than  10 
years. 

This  regulation  will  be  enforced  by 
the  Captain  of  the  Port  Los  Angeles — 
Long  Beach,  who  may  also  enlist  the  aid 
and  cooperation  of  any  Federal,  State, 
coimty,  municipal,  and  private  agencies 
to  assist  in  the  enforcement  of  this 
regiilation.  Initially,  Coast  Guard  and 
local  police  department  patrol  vessels 
will  be  on  scene  to  monitor  traffic 
through  these  areas. 

This  seciuity  zone  prohibits  all 
vessels  and  people  bom  approaching 
cruise  ships  that  are  underway  or 
moored  near  Los  Angeles,  California, 
and  while  anchored  at  Catalina  Island. 
Specifically,  no  vessel  or  person  may 
close  to  within  100  yards  of  a  cruise 
ship  that  is  entering,  moored,  or 
departing  the  Port  of  Los  Angeles,  or 
while  anchored  at  Catalina  Island. 

A  security  zone  is  automatically 
activated  when  a  cruise  ship  passes  the 
Los  Angeles  sea  buoy  while  entering 
port  and  remains  in  effect  while  the 
vessel  is  moored  within  in  the  Port  of 
Los  Angeles.  California.  Additionally,  a 
security  zone  is  automatically  activated 
when  a  cruise  ship  is  anchored  at 
Catalina  Island.  When  activated,  these 
security  zones  wiU  encompass  a  portion 
of  the  waterway  described  as  a  100-yard 
radius  around  a  cruise  ship  in  the  Port 
of  Los  Angeles,  and  at  Catalina  Island. 
These  security  zones  are  automatically 
deactivated  when  the  cruise  ship  passes 
the  Los  Angeles  sea  buoy  on  its 
departure  from  port,  or  weighs  anchor 
from  Catalina  Island.  Vessels  and  people 
may  be  allowed  to  enter  an  established 
security  zone  on  a  case-by-case  basis 
with  authorization  from  the  Captain  of 
the  Port. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  und«r  the 
regulatory  policies  and  procediues  of 


the  Department  of  Transportation  (DOT) 
(44  FR 11040,  February  26, 1979) 
because  these  zones  will  encompass  a 
small  portion  of  the  waterway  for 
limited  periods  of  time. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
sigmficant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
popidations  of  less  than  50,000. 

For  the  same  reasons  stated  in  the 
section  above,  the  Coast  Guard  certifies 
imder  5  U.S.C.  605(b)  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offer  to  assist  small  entities  in 
imderstanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  ndemaking 
process.  If  the  rule  will  affiect  your  small 
business,  organization,  or  government 
jiuisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  the  person 
listed  under  FOflf  FURTHER  MFORMATION 
CONTACT  for  assistance  in  imderstanding 
this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to  , 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Gbmbudsman 
and  the  Regional  Small  Business 
Regulatcny  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-88S-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Fednalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  govonments  and 
would  either  preempt  State  law  or 
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impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particiilar.  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 


likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  it  is  categorically 
excluded  from  further  environmental 
review. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reports  and  record  keeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l{g).  6.04-1,  6.04-6. 160.5;  49 
CFR  1.46. 

2.  Add  a  new  temporary  §  165.T11- 
058  to  read  as  follows: 

§  165.11 1-058    Security  Zones;  Port  of  Los 
Angeles  and  Catalina  Isiand. 

(a)  Regulated  area.  Temporary  moving 
security  zones  are  established  100  yards 
around  all  cruise  ships  while  entering  or 
departing  the  Port  of  Los  Angeles.  These 
moving  security  zones  are  activated 
when  the  cruise  ship  passes  the  Los 
Angeles  sea  buoy  while  entering  the 
Port  of  Los  Angeles.  Temporary  fixed 
security  zones  are  established  100  yards 
around  all  cruise  ships  docked  in  the 
Port  of  Los  Angeles,  California,  and 
while  anchored  at  Catalina  Island. 
These  security  zones  are  deactivated 
when  the  cruise  ship  passes  the  sea 
buoy  on  its  departure  from  the  Port  of 
Los  Angeles  or  weighs  anchor  at 
Catalina  Island. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §  165.33, 
the  following  rules  apply  to  security 
zones  established  by  this  section: 

(i)  No  person  or  vessel  may  enter  or 
remain  in  a  security  zone  without  the 
permission  of  the  Captain  of  the  Port; 

(ii)  Each  person  and  vessel  in  a 
security  zone  shall  obey  any  direction  or 
order  of  the  Captain  of  the  Port; 

(iii)  The  Captain  of  the  Port  may  take 
possession  and  control  of  any  vessel  in 
a  security  zone; 


(iv)  The  Captain  of  the  Port  may  - 
remove  any  person,  vessel,  article,  or 
thing  from  a  security  zone; 

(v)  No  person  may  board,  or  take  or 
place  any  article  or  thing  on  board,  any 
vessel  in  a  security  zone  without  the 
permission  of  the  Captain  of  the  Port; 
and 

(vi)  No  person  may  take  or  place  any 
article  or  thing  upon  any  waterfront 
facility  in  a  security  zone  without  the 
permission  of  the  Captain  of  the  Port. 

(2)  The  Captain  of  the  Port  will  notify 
the  public  via  broadcast  and  published 
notice  to  mariners. 

(3)  Nothing  in  this  section  shall  be 
construed  as  relieving  the  owner  or 
person  in  charge  of  any  vessel  from 
complying  with  the  rules  of  the  road 
and  safe  navigation  practice. 

(4)  The  regulations  of  this  section  will 
be  enforced  by  the  Captain  of  the  Port 
Los  Angeles-Long  Beach,  or  his 
authorized  representative,  and  the  Los 
Angeles  Port  Police. 

(c)  Effective  dates.  This  section 
becomes  effective  at  11:59  p.m.  PST  on 
November  1.  2001,  and  will  terminate  at 
11:59  p.m.  PDT  on  May  1.  2002. 

Dated:  November  1,  2001. 
|.  M.  Holmes, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port,  Los  Angeles-Long  Beactt. 
[FR  Doc.  02-1369  Filed  1-17-02;  8:45  am) 

8ILLJNQ  CODE  4«10-1S-U 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  053-REC;  FRL-71 22-8] 

Corrections  to  ttw  Callfomia  Stat* 
Implementation  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 


summary:  EPA  is  finalizing  the  deletion 
of  various  local  rules  from  the  California 
State  Implementation  Plan  (SIP)  that 
were  incorporated  into  the  SIP  in  error. 
These  primarily  include  rules 
concerning  local  fees,  enforcement 
authorities.  New  Source  Performance 
Standards  (NSPS)  and  National 
Emission  Standards  for  Hazardous  Air 
Pollutants  (NESHAP).  EPA  has 
determined  that  the  continued  presence 
of  these  rules  in  the  SIP  is  potentially 
confusing  and  thus  hanhful  to  affected 
sources,  local  agencies  and  to  EPA.  The 
intended  effect  of  this  final  action  is  to 
delete  these  rules  and  make  the  SIP 
consistent  with  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act).  This 
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action  also  reinserts  a  paragraph  into  the 
compilation  of  federal  regulations  that 
was  deleted  in  error  in  the  Federal 
Register  on  November  10, 1982  and 
redesignates  another  paragraph 
published  in  the  Federal  Register  on 
June  23, 1982.  j 

EFFECTIVE  DATE:  This  rule  is  effective  on 
February  19,  2002. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  ibr  this  action 
at  EPA's  Region  IX  office,  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  during 
normal  business  hours.  You  may  also 
see  copies  of  the  rules  at  the  locations 
listed  in  SUPPLEMENTARY  INFORMATK)N 
under  "Public  Inspection." 

FOR  FURTHER  INFORMATION  CONTACT:  Julie 
A.  Rose,  Rulemaking  Office  (AIR-4),  Air 
Division,  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105.  (415) 
947-4126.  Email:  rose.julie@EPA.gov 

SUPPLEMENTARY  INFORMATION: 
PoUic  Inspection  | 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

Amador  County  Air  Pollution  Control 
District,  500  Argonaut  Lane,  Jackson, 
CA  95642. 

Antelope  Valley  Air  Pollution  Control 
District,  43301  Division  Street,  Suite 
206,  Lancaster,  CA  93539-4409. 

Bay  Area  Air  Quality  Management 
District,  939  Ellis  Street,  San  Francisco, 
CA  94109. 

Butte  County  Air  Quality 
Management  District,  2525  Dominic 
Drive.  Suite  J,  Chico,  CA  95928-7184. 

Calaveras  Coimty  Air  Pollution 
Control  District,  891  Mountain  Ranch 
Road,  San  Andreas,  CA  95249-9709. 

Colusa  County  Air  Pollution  Control 
District,  100  Sunrise  Blvd.  Suite  F, 
Colusa,  CA  95932-3246. 

El  Dorado  County  Air  Pollution 
Control  District,  2850  Fairlane  Court, 
Building  C.  PlacerviUe.  CA  95667-4100. 

Feather  River  Air  Quality 
Management  District,  938-14th  Street, 
Marysville.  CA  95901-4149. 

Glenn  County  Air  Pollution  Control 
District.  720  North  Colusa  Street. 
Willows,  CA  95988-0351. 

(keat  Basin  Unified  Air  Pollution 
Control  District.  157  Short  Street,  Suite 
6,  Bishop,  CA  93514. 

Imperial  County  Air  Pollution  Control 
District.  150  South  Ninth  Street.  El 
Centre,  CA  92243-2801. 

Kem  County  (Southeast  Desert)  Air 
Pollution  Control  District.  2700  M. 
Street.  Suite  302,  Bakersfield,  CA 
93301-2370. 


Lake  County  Air  Quality  Management 
District,  883  Lakeport  Blvd.,  Lakeport, 
CA  95453-5405. 

Lassen  County  Air  Pollution  Control 
District,  175  Russell  Avenue, 
Susanville,  CA  96130-4215. 

Mariposa  County  Air  Pollution 
Control  District,  5110  Bullion  Street, 
Mariposa,  CA  95338. 

Mendocino  County  Air  Quality 
Management  District,  306  E.  Gobbi 
Street,  Ukiah,  CA  95482. 

Modoc  County  Air  Pollution  Control 
District,  202  W.  Fourth  Street,  Alturas, 
CA  96101. 

Mojave  Desert  Air  Quality 
Management  District,  14306  Park 
Avenue.  Victorville,  CA  92392-2310. 

Monterey  Bay  Unified  Air  Pollution 
Control  District,  24580  Silver  Qoud  Ct.. 
Monterey,  CA  93940-6536. 

North  Coast  Unified  Air  Quality 
Management  District,  2300  Myrtie 
Avenue,  Eureka,  CA  95501-3327. 

Northern  Sierra  Air  Quality 
Management  District,  200  Litton  Drive, 
Suite  320,  Grass  Valley,  CA  95945- 
2509. 

Northern  Sonoma  Coimty  Air 
Pollution  Control  District,  150  Matheson 
Street.  Healdsburg,  CA  95448-4908. 

Placer  County  Air  Pollution  Control 
District.  11464  B  Avenue,  Aubimi.  CA 
95603. 

San  Diego  County  Air  Pollution 
Control  District,  9150  Chesapeake  Drive. 
San  Diego,  CA  92123-1096. 

San  Joaquin  Valley  Unified  Air 
Pollution  Control  District,  1990  East 
Gettysburg,  Fresno,  CA  93726. 

San  Luis  Obispo  County  Air  Pollution 
Control  District.  3433  Roberto  Court, 
San  Luis  Obispo,  CA  93401-7126. 

Santa  Barbara  County  Air  Pollution 
Control  District,  26  Castilian  Drive,  B- 
23,  Goleta,CA  93117. 

Shasta  County  Air  Quality 
Management  District,  1855  Placer  Street. 
Suite  101,  Redding,  CA  96001-1759. 

Siskiyou  County  Air  Pollution  Control 
District,  525  South  Foothill  Drive, 
Yreka,  CA  96097-3036. 

South  Coast  Air  Quality  Management 
District,  21865  E.  Copley  Drive, 
Diamond  Bar,  CA  91765. 

Tehama  County  Air  Pollution  Control 
District,  1750  Wahiut  Street.  Red  Bluff, 
CA  96080. 

Tuolimme  County  Air  Pollution 
Control  District.  22365  Airport. 
Columbia,  CA  95310. 

Ventura  County  Air  Pollution  Control 
District,  669  County  Square  Drive, 
Ventura,  CA  93003. 

Yolo-Solano  Air  Quality  Management 
District,  1947  Galileo  Court,  Suite  103, 
Davis,  CA  95616. 

Throughout  this  document  wherever 
"we,"  "us,"  or  "ova"  are  used,  we  mean 
EPA. 


Table  of  Contents 

I.  I'roposed  action. 

U.  Public  comments  and  EPA  responses. 

in.  EPA  action. 

IV.  Administrative  Requirements. 

I.  Proposed  Action 

On  September  13,  2001  (66  FR  47603), 
EPA  proposed  to  delete  various  rules 
from  the  California  SIP,  after 
determining  that  they  had  been 
approved  into  the  SIP  in  error.  Most  of 
these  rules  fall  into  one  of  the  following 
categories: 

A.  Various  local  fee  provisions  that 
are  not  economic  incentive  programs 
and  are  not  designed  to  replace  or  relax 
a  SIP  emission  limit.  While  it  is 
appropriate  for  local  agencies  to 
implement  fee  provisions,  for  example, 
to  recover  costs  for  issuing  permits,  it  is 
generally  not  appropriate  to  make  local 
fee  collection  federally  enforceable. 

B.  Various  provisions  describing  local 
agency  investigative  or  enforcement 
authority  such  as  some  rules  titied 
enforcement,  authority  to  inspect, 
authority  to  arrest,  violation  notices, 
and  orders  for  abatement.  States  may 
need  to  adopt  such  rules  to  demonstrate 
adequate  enjforcement  authority  under 
section  110(a)(2)  of  the  Act,  but  they 
should  not  be  approved  into  the 
applicable  SIP  to  avoid  potential 
conflict  with  EPA's  independent 
authorities  provided  in  sections  113, 
114,  and  elsewhere. 

C.  Local  adoption  of  federal  NSPS 
requirements  either  by  reference  or  by 
adopting  text  identical  or  modified  irom 
the  requirements  found  in  40  CFR  Part 
60.  Since  EPA  has  independent 
authority  to  implement  40  CFR  Part  60, 
it  is  not  appropriate  to  make  parallel 
local  authorities  federally  enforceable 
by  approving  them  into  ihe  applicable 
SIP. 

D.  Local  adoption  of  NESHAP 
requirements  foimd  in  40  CFR  61  as 
similarly  discussed  regarding  NSPS. 

A  complete  listing  of  each  rule  being 
deleted  can  be  found  in  the  proposed 
rule  cited  above. 

n.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  During  this 
period,  we  received  two  public 
comment  letters:  a  letter  dated  October  . 
9,  2001  from  Lawrence  D.  Odle.  air 
pollution  control  officer  of  Butte  County 
Air  Quality  Management  District 
(BCAQMD),  and  a  letter  dated 
September  24,  2001  bom  Robert  L. 
Reynolds,  air  pollution  control  officer,  of 
Lake  County  Air  Quality  Management 
District  (LCAQMD).  The  commenter 
from  BCAQMD  expresses  support  for 
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the  proposed  action.  The  commenter 
bom  LCAQMD  requests  Uiat  LCAQMD 
rules  proposed  for  deletion  from  the 
California  SIP  be  retained  on  the 
grounds  that  administration  of 
LCAQMD's  air  pollution  control 
program  relies  on  these  rules,  which 
relate  to  investigative  and  enforcement 
authorities,  penalties,  and  fees. 

EPA  agrees  that  these  rules  are 
important  for  local  administration  of 
LCAQMD's  program.  However,  removal 
of  these  rules  from  the  SIP  does  not 
affect  the  authority  LCAQMD  has  under 
State  law  to  implement  its  program  or 
enforce  its  rules.  As  explained  above, 
provisions  describing  local  agency 
investigative  or  enforcement  authorities 
should  not  be  approved  into  the  SIP  to 
avoid  potential  conflict  with  EPA's 
independent  authorities  provided  in 
sections  113, 114,  and  elsewhere  in  the 
Act.  Also,  fee  provisions  that  are  not 
economic  incentive  programs  and  are 
not  designed  to  replace  or  relax  a  SIP 
emission  limit  should  not  be  approved 
into  the  SIP  since  doing  so  provides  the 
basis  for  federal  enforcement,  i.e.,  by 
EPA  or  a  citizen,  which  is  inappropriate 
for  local  fee  collection  provisions. 
While,  for  the  reasons  stated,  these 
types  of  provisions  should  notbe 
approved  into  the  SIP,  some  were 
erroneously  approved  into  the 
California  SIP,  and  the  purpose  of  this 
action  is  to  remove  them. 

The  commenter  also  requests  that     . 
certain  LCAQMD  rules  be  updated  in 
the  SIP  to  reflect  the  most  recent  version 
of  these  rules.  EPA  cannot  take  action 
on  revisions  to  these  rules  because  they 
have  not  been  submitted  as  official 
revisions  to  the  California  SIP  by  the 
California  Air  Resources  Board,  but 
more  importantly,  for  the  reasons 
discussed  above,  these  rules,  whether  or 
not  they  are  the  most  recent  versions, 
are  not  the  types  of  rules  that  are 
appropriate  for  approval  into  a  SIP. 

m.  EPA  Action 

No  comments  were  submitted  that 
change  our  assessment  that  the  rules 
listed  in  the  proposed  rule  are 
appropriate  for  deletion  from  the  SIP. 
Therefore,  as  authorized  in  section 
110(k)(6)  of  tiie  Act,  EPA  is  deleting  all 
these  rules  from  the  California  SIP. 

hi  this  action,  EPA  is  also  reinserting 
a  paragraph  listing  EPA-approved  rules 
of  the  California  SIP  that  were 
inadvertenUy  deleted  from  TiUe  40  of 
the  Code  of  Federal  Regulations,  part  52, 
§  52.220  in  other  actions.  On  November 
10, 1982,  at  47  FR  50864,  EPA 
published  a  final  rulemaking  action 
approving  changes  to  rules  of  sixteen  air 
pollution  districts  submitted  by  the 
California  Air  Resources  Board  as 


revisions  to  the  California  SIP.  This 
action  inadvertenUy  deleted  paragraph 
(B)  from  40  CFR  52.220(c)(89){iii).  The 
rules  listed  in  paragraph  (B)  of 
52.220(c)(89)(iii)  had  previously  been 
incorporated  into  the  California  SEP  on 
April  12, 1982,  at  47  FR  15585.  and 
were  not  among  the  rules  that  were  the 
subject  of  the  action  taken  by  EPA  on 
November  10. 1982.  This  action  corrects 
this  inadvertent  deletion  by  reinserting 
paragraph  (B)  to  40  CFR 
52.220(c)(89)(iii). 

Section  553  of  the  Adniinistrative 
Procedure  Act.  5  U.S.C  553{b){B). 
provides  that,  when  an  agency  for  good 
cause  finds  that  notice  and  public 
procedures  are  impracticable, 
unnecessary  or  contrary  to  the  public 
interest,  the  agency  may  issue  a  rule 
without  providing  notice  and  an 
opportimity  for  public  conunent.  EPA 
has  determined  that  there  is  good  cause 
for  making  (the  portion  of)  today's  rule 
(that  relates  to  technical  corrections  to 
the  CFR)  final  without  prior  proposal 
and  opportunity  for  comment  because 
EPA  is  correcting  inadvertent  deletions 
of  rules  duly  approved  into  a  state 
implementation  plan.  The  affected 
regulations  were  codified  at  40  CFR  part 
52,  subpart  F,  §52.220(c)(89){iii)(B) 
prior  to  thefr  inadvertent  deletion,  and 
were  previously  subject  to  notice  and 
comment  prior  to  EPA  approval..  Thus, 
notice  and  public  procediues  are 
unnecessary.  EPA  finds  that  this 
constitutes  good  cause  under  5  U.S.C. 
553(b)(B). 

EPA  is  also  correcting  the  letter 
designation  of  a  paragraph  in  Titie  40  of 
the  Code  of  Federal  Regulations,  part  52, 
section  52.220.  On  June  23. 1982.  at  47 
FR  27068,  EPA  added  a  second 
paragraph  (B)  to  40  CFR  52.220 
(c)(51)(xiv).  However,  a  paragraph  (B) 
citing  different  local  rules  had  already 
been  added  to  40  CFR  52.220 
(c)(51)(xiv)  on  May  27, 1982,  at  47  FR 
23159.  Today's  action  redesignates  the 
material  in  the  second  paragraph  (B) 
published  on  June  23, 1982  to  paragraph 
(C).  For  the  same  reasons  as  provided 
above  for  the  inadvertent  deletion  of  SIP 
rules,  EPA  has  determined  that  there  is 
good  cause  for  making  this  technical 
correction  to  the  CFR  final  without  prior 
proposal  and  opportunity  for  comment. 

LasUy.  our  proposed  rule  published 
on  September  13,  2001  indicated  that 
EPA  was  proposing  to  delete  Fresno 
County  Air  Pollution  Control  District 
(APCD)  rule  111  (Arrests  and  Notice  to 
Appear)  from  the  California  SIP.  The 
State  of  California  submitted  a  number 
of  local  rules,  including  Fresno  County 
APCD  rule  111,  to  EPA  on  June  4, 1986 
for  incorporation  into  the  California  SIP. 
On  April  10, 1989,  at  54  FR  14224,  EPA 


approved  Fresno  County  APCD  rule  111 
into  the  California  SIP  through  a  direct 
final  rulemaking.  This  approval  was 
subsequentiy  withdrawn  on  June  23, 
1989,  at  54  FR  26373,  in  response  to 
receipt  of  adverse  conunent  on  our 
direct  final  approval.  On  June  22, 1989, 
at  54  FR  262211,  in  anticipation  of  our 
withdrawal  notice  of  June  23. 1989,  we 
proposed  to  approve  Fresno  County 
APCD  rule  111  into  the  California  SIP. 
but  the  approval  was  never  finalized. 
Therefore,  Fresno  County  APCD  rule 
111  is  not  in  the  California  SIP  and  is 
no  longer  a  part  of  this  action. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  32111. 
"Actions  Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22.  2001).  This  action  imposes  no 
additional  requirements  beyond  those 
imposed  by  state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
luiiquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal  - 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Govenunent  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  because  it  does  not 
alter  the  relationship  or  the  distribution 
of  power  and  responsibilities 
established  in  the  Clean  Air  Act.  This 
rule  also  is  not  subject  to  Executive 
Order  13045.  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885.  April  23. 

1997).  because  it  is  not  economically 
significant. ' 
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In  this  action,  EPA  is  not  developing 
or  adopting  a  technical  standard.  Thus, 
the  requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  19,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Adn^nistrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Reporting  and 
recordkeeping  requirements. 

Dated:  December  12, 2001.    , 
Sally  Seymour,  I 

Acting  Regional  Administrator,  Region  DC. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Antliority:  42  U.S.C.  7401  et  seq. 


2.  Section  52.220  is  amended: 
a.  By  adding  paragraphs:  (b)(l)(ii). 
(b}(2)(ii).  (b)(4)(ii).  (b)(6)  through  (b)(ll). 


(c)(6)(ii)(B),  (c)(6){iii)(B).  (c)(6)(iv)(B). 
(c)(6)(v){B).  {c)(6){vi)(B),  (c)(6)(vii)(B), 
(c)(6)(x)(B),  (c)(6)(xi)(B),  (c)(6)(xii){B). 
(c)(6)(xiii)(B).  (c){6)(xiv)(B), 
(c)(6)(xvi)(B),  (c)(6)(xvii)(B), 
(c)(6)(xix)(B).  (c)(6)(xx)  to  (c)(6)(xxii), 
(c)(21)(ix)(D).  (c)(21)(xviii)(B), 
(c)(24)(vi)(D).  (c)(25)(vii)(B), 
(c)(26)(ii)(D),  (c)(26)(iv)(D)  and  (E), 
(c)(26)(xvii)(D).  (c)(27)(vii)(D), 
(c)(27)(viii)(D),(c)(28)(viii)(B), 
(c)(29){vi){C).  (c)(30)(v)(B),  (c)(30)(vi)(B), 
{c)(31)(i)(G),  (c)(31)(iii)(B),  {c)(31)(vi)(E), 
{c)(31)(xviii)(F),  (c)(32)(ii)(C), 
(c)(32)(iii)(F),  {c)(35)(iii)(D). 
(c)(35)(v)(C).  (c)(35)(xii)(H), 
(c){35)(xiii)(D).  (c)(35)(xv)(F), 
{c)(37)(iv)(E),  (c)(37)(v)(D), 
(c)(39)(iii){G),  {c)(39){iv)(G). 
(c)(39)(vii)(D),  {c)(39)(x)(D), 
(c)(41)(ix)(D),  (c)(41)(x)(D)  tiirough  (G). 
(c)(42)(i)(F).  (c)(42)(iii)(D), 
(c)(42)(viii)(B),  (c){42){x)(C), 
(c)(42){xiv)(D),  (c)(44)(iv)(D), 
(c)(51)(xi)(B),(c)(51)(xiii)(C), 
(c)(51)(xiv)(D),(c)(51)(xviii)(B). 
(c)(51)(xx)(C).  (c)(52)(ii){C), 
(c)(52){iv)(F).  (c)(52)(xi)(C), 
(c)(52)(xv)(D),  {c)(52)(xvi)(C). 
(c)(54)(vi)(B),  (c)(70)(iv)(B). 
(c)(85)(vi)(C),  (c)(85){vii)(B). 
(c){85)(x)(B),  (c)(89){iii)(B)  and  (C). 
(c)(92)(iv)(B),  (c)(93)(iii)(C), 
(c)(93)(iv)(D),  (c){96)(iu)(C).  {c)(98)(i)(E). 
(c)(101)(ii)(G),  (c)(103)(xi)(B). 
(c)(103)(xiii)(C),(c)(103)(xiv)(C), 
(c)(103)(xvii){C),  {c){119)(i)(D), 
(c)(124){ii){B).  (c)(125)(iv)(C), 
(c)(125)(v)(C),  (c)(126)(ii)(B). 
(c)(127)(v)(C),  (c)(127)(vii)(F)  and  (G), 
(c)(137)(i)(C),  (c)(l37)(u)(E). 
(c)(138)(i)(C).  {c)(138)(u)(E). 
{c)(138)(iii)(B).(c)(138)(iv)(B). 
(c)(138)(v)(E),  (c){140)(i)(D), 
(c)(140)(iii)(C),(c)(148)(ii)(C). 
(c)(153)(ii)(D),  (c)(154)(i)(D). 
(c)(155)(v)(C),  (c)(156)(ii)(B). 
(c)(158)(i)(C).(c)(159)(iii)(D), 
(c)(164)(i)(A)(2),  (c)(164)(i)(B)(3), 
(c)(168)(i)(A)(5),(c)(168)(i){C)(5), 
{c)(l73){i)(B)(2),(c)(173)(i)(D)(2). 
(c)(177)(i)(D)(3).(c)(179)(i)(B)(2), 
(c)(l79)(i)(E)(4),  {c)(246)(i)(A){3);  and 

b.  By  redesignating  the  second 
paragraph  (c)(51)(xiv)(B)  as 
(c)(51)(xiv)(q. 
.  The  additions  read  as  follows: 

§52.220    Identification  of  plan. 

***** 

(b)*  *  * 

(D*  *  * 

(ii)  Previously  approved  on  May  31, 
1972  in  paragraph  (b)  of  this  section  and 
now  deleted  without  replacement.  Past 
X,  Paragraph  3. 
.  •        •        •        *'       * 

(2)*   •   * 


(ii)  Previously  approved  on  May  31, 
1972  in  paragraph  (b)  of  this  section  and 
now  deleted  without  replacement.  Rules 
40  and  42. 

***** 

(4)  *   *   * 

(ii)  Previously  approved  on  May  31, 
1972  in  paragraph  (b)  of  this  section  and 
now  deleted  without  replacement, 
Regxilation  3,  Rules  40,  42,  43,  and  44. 
***** 

(6)  Lassen  County  APCD. 

(i)  Previously  approved  on  May  31, 
1972  in  paragraph  (b)  of  this  section  and 
now  deleted  without  replacement.  Rules 
1.4.  3.2,  3.3  (Schedules  1-6),  3.4.  and 
3.5. 

(7)  Nevada  County  APCD. 

(i)  Previously  approved  on  May  31, 
1972  in  paragraph  (b)  of  this  section  and 
now  deleted  without  replacement.  Rule 
41. 

(8)  Orange  County  APCD. 

(i)  Previously  approved  on  May  31, 
1972  in  paragraph  (b)  of  this  section  and 
now  deleted  without  replacement.  Rule 
120. 

(9)  Sierra  Coimty  APCD. 

(i)  Previously  approved  on  May  31. 
1972  in  paragraph  (b)  of  this  section  and 
now  deleted  without  replacement.  Rules 
46  and  50. 

(10)  Siskiyou  County  APCD. 

(i)  Previously  approved  on  May  31, 
1972  in  paragraph  (b)  of  this  section  and 
now  deleted  without  replacement.  Rules 
3.1,  3.2,  and  3.3. 

(11)  Yolo-Solano  AQMD. 

(i)  Previously  approved  on  May  31, 
1972  in  paragraph  (b)  of  this  section  and 
now  deleted  without  replacement.  Rules 
1.7  and  2.18. 

(c)*  *  * 

(6)*  *  * 

(ii)*  *  * 

(B)  Previously  approved  on 
September  22. 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement.  Rule  109. 

(iii)  *  •  • 

(B)  Previously  approved  on 
September  22. 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement,  Rules  1.4,  2.13, 6.11  and 
6.12. 

(iv)*  *  * 

(B)  Previously  approved  on 
September  22. 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement.  Rules  104. 105, 107, 109. 
303.  and  304. 

^yl     *         *        * 

.  (B)  Previously  approved  on 
September  22, 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement.  Rules  151  and  153. 

(vi)  *  •  • 

(B)  Previously  approved  on 
September  22, 1972  in  paragraph  (c)  of 
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this  section  and  now  deleted  without 
replacement,  Rules  107, 109,  303.  and 
304. 

(vii)*  *  *  , 

(B)  Previously  approved  on 
September  22, 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement.  Rule  109. 
*        *        *        *        *    • 

(x)  *   *   * 

(B)  Previously  approved  on 
September  22. 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement.  Rules  107,  301  (Paragraphs 
c  to  g,  i.  and  j).  303,  and  304. 

(xi)*  *  * 

(B)  Previously  approved  on 
September  22, 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement,  Rule  1.4. 

(xii)*  *  * 

(B)  Previously  approved  on 
September  22, 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement.  Rules  107  and  109. 

(xiii)*   *  * 

(B)  Previously  approved  on 
September  22, 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement.  Rule  107. 

(xiv)  *   *   * 

(B)  Previously  approved  on    > 
September  22, 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without   . 
replacement,  Rules  107  and  109. 

*  *  ;  *  *  * 

(xvi)  *  *  * 

(B)  Previously  approved  on 
September  22,  1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement.  Rules  42  and  100. 

(xvii)  *  *  * 

(B)  Previously  approved  on 
September  22, 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement.  Rules  43,  44,  and  Rule 
120. 
***** 

(xix)*  *  * 

(B)  Previously  approved  on 
September  22, 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement,  Rules  43  and  44  (Mojave 
Desert  AQMD  only). 

(xx)  Mariposa  County  APCD. 

(A)  Previously  approved  on 
September  22, 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement.  Rule  17. 

(xxi)  Plumas  County  APCD. 

(A)  Previously  approved  on 
September  22, 1972  in  paragraph  (c)  of 
this  section  and  now  deleted  without 
replacement.  Rules  3, 4,  and  40. 

(xxii)  Sutter  County  APCD. 

(A)  Previously  approved  on 
September  22, 1972  in  paragraph  (c)  of 


this  section  and  now  deleted  without 
replacement.  Rule  2.20. 

***** 

(21)*   *   * 

(ix)*  *  * 

(D)  Previously  approved  on  August 
22, 1977  in  paragraph  (c)(21){ix)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rule  107. 
***** 

(xviii)  *  *   * 

(B)  Previously  approved  on 
September  8. 1978  in  paragraph 
(c){21)(xviii)(A)  of  this  section  and  now 
deleted  without  replacement.  Rule  45. 
*        *        *        *        *        ^ 

(24)*    *    * 

(vi)*   *   * 

(D)  Previously  approved  on  August    . 
22.  1977  in  paragraph  (c)(24)(vi)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rule  3.7. 
***** 

(25)*   *   * 

(vii)*   *  * 

(B)  Previously  approved  on  October 
27,  1977  in  paragraph  (c)(25}(vii)(A)  of 
this  section  and  now  deleted  without 
replacement,  Rules  302  and  303. 
***** 

(26)*   *   * 

(ii)*  *.* 

(D)  Previously  approved  on  May  11, 
1977  in  paragraph  (c)(26)(ii)(B)  of  this 
section  and  now  deleted  without 
replacement,  Regulation  7. 
***** 

(iv)*   *  * 

(D)  Previously  approved  on  May  11, 

1977  in  paragraph  (c)(26)(iv)(A)  of  this 
section  and  now  deleted  without 
replacement.  Rule  155. 

(E)  Previously  approved  on  August 
22. 1977  in  paragraph  (c){26)(iv)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rule  3.1. 
***** 

(xvii)*  *  * 

(D)  Enviously  approved  on  June  14, 

1978  in  paragraph  (c)(26){xvii)(A)  of  this 
section  and  now  deleted  without 
replacement.  Rule  105. 

*        *        *        *        * 

(27)*    *    * 

(vii)*  *  * 

P)  Previously  approved  on  June  14, 
1978  in  paragraph  (c)(27)(vii)(A)  of  this 
section  and  now  deleted  without 
replacement.  Rules  105,  601,  and  602. 
(viii)*  *  * 

(D)  Previously  approved  on  June  14, 
1978  in  paragraph  {c)(27)(viii)(A)  of  this 
section  and  now  deleted  without 
replacement.  Rules  323,  601,  and  602. 
***** 

(28)*   *   * 
(viii)*  *  * 


(B)  Previously  approved  on  August 
22, 1977  in  paragraph  (c)(28)(viii)(A)  of 
this  section  and  now  deleted  without 
replacement,  Rules  422  and  423. 

***.** 

(29)*   *   * 
(vi)*  *  * 

(C)  Previously  approved  on  August 
15. 1977  in  paragraph  (c)(29)(vi)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rule  72  (72-72.8). 
***** 

(30)*   *   * 

(v)*   *   * 

(B)  Previously  approved  on  August 
22.  1977  in  paragraph  (c)(30)(v)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rules  422  and  423. 

(vi)*   *   * 

(B)  Previously  approved  on  August 
22,  1977  in  paragraph  (c)(30)(vi}(A)  of 
this  section  and  now  deleted  without 
replacement.  Rules  422  and  423. 
***** 

(31)*   *   * 

(i)  *   *   * 

(G)  Previously  approved  on  June  6, 
1977  in  paragraph  (c)(31){i)(B)  of  this 
section  and  now  deleted  without 
replacement.  Rules  105.  302.  and  303. 
***** 

(iii)*  *  * 

(B)  Previously  approved  on  May  1 1 . 

1977  in  paragraph  (c)(31)(iii)(A)  of.this 
section  and  now  deleted  without 
replacement.  Rule  5. 
***** 

(vi)*  *   * 

(E)  Previously  approved  on  June  14, 

1978  in  paragraph  {c)(31)(vi)(B)  of  this 
section  and  now  deleted  without 
replacement.  Rule  105. 
***** 

(xviii)  *   *   * 

(F)  Previously  approved  on  June  14, 
1978  in  paragraph  (c)(31)(xvii)(B)  of  this 
section  and  now  deleted  without 
replacement.  Rule  105. 
***** 

(32)*    *   * 

(ii)  *  '  ' 

(C)  Previously  approved  on  August 
22. 1977  in  paragraph  (c)(32)(ii)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rules  104, 105, 112,  422, 
and  423. 

(iii)*  *  * 

(F)  Previously  approved  on  June  14, 
1978  in  paragraph  (c)(32)(iii)(C)  of  this 
section  and  now  deleted  without 
replacement.  Rule  302. 
***** 

(35)*   *   * 
(iii)*  *   * 

(D)  Previously  approved  on  August 
15, 1977  in  paragraph  (c)(35Hiii)(B)  of 
this  section  and  now  deleted  without 
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replacement.  Rules  72  [72.9-72.10]  and 
73. 

•  *        •        *        * 

(v)*  *  • 

(C)  Previously  approved  on  October  4, 

1977  in  paragraph  (c){35)(v)(A)  of  this 
section  and  now  deleted  without 
replacen^ent,  Rules  104, 105,  and  112. 
***** 

(jdi)*  •  *  \     ' 

(H)  Previously  approved  on  August  4, 

1978  in  paragraph  (c)(35)(xii)(A)  of  this 
section  and  now  deleted  without 
replacement,  Rules  110  and  111. 

(xui)^  *  * 

(D)  Previously  approved  on  March  22, 
1978  in  paragraph  (c)(35)(xiii)(A)  of  this 
section  and  now  deleted  without 
replacement.  Rule  104. 
***** 

(xv)*  '  • 

(F)  Previously  approved  on  November 

7. 1978  in  paragraph  (c)(35)(xv)(C)  of 
this  section  and  now  deleted  without 
replacement,  Rules  340. 
***** 

(37)  •  •  • 
(iv)*  *  • 

(E)  Previously  approved  on  August  4, 
1978  in  paragraph  (c)(37](iv)(B)  of  this 
section  and  now  deleted  without 
replacement.  Rides  531, 901,  and  1500. 

(v)*  •  * 

(D)  Previously  approved  on  December 

6. 1979  in  paragraph  (c)(37)(v)(B)  of  this 
section  and  now  deleted  without 
replacement.  Rides  216,  323,  and  324. 
***** 

(39)*  *  *  , 

(iii)*   •  * 

(G)  Previously  approved  on 
September  8, 1978  in  paragraph 
(c)(39)(iii)(C)  of  this  section  and  now 
deleted  without  replacement.  Rules  42 
and  105. 

(iv)*  *  * 

(G)  Previously  approved  on 
September  8, 1978  in  paragraph 
(c)(39)(iv)(C)  of  this  section  and  now 
deleted  without  replacement.  Rules  42 
and  301. 

•  *        *        •        • 

(vii)*  *  * 

(D)  Previously  approved  on  August 
16, 1978  in  paragraph  (c)(39)(vii)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rules  216  and  402. 
***** 

(x)*  *  * 

(D)  Previously  approved  on 
September  14, 1978  in  paragraph 
(c)(39)(x)(A)  of  this  section  and  now 
deleted  without  replacement.  Rule  402. 
***** 

(41)*  •   •  .  I 

(ix)*  *  *  ' 

(D)  Previously  approved  on  November 
7. 1978  in  paragraph  (c)(41)(ix)(A)  of 


this  section  and  now  deleted  without 
replacement,  Rules  216,  324, 402,  602, 
603,  and  604. 
(x)*  *  * 

(D)  Previously  approved  on  November 
15, 1978  in  paragraph  {c){41)(x)(A)  of 
this  section  and  now  deleted  without 
replacement,  Ride  402. 

(E)  Previously  approved  on  November 
15,  1978  in  paragraph  (c){41)(x)(A)  of 
this  section  and  now  deleted  without 
replacement,  Rules  801  to  804  (Lake 
Tahoe  Air  Basin). 

(F)  Previously  approved  on  November 
15, 1978  in  paragraph  (c)(41)(x)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rules  801,  802,  803 
(paragraphs  B  and  C),  and  804 
(Mountain  Counties  Air  Basin). 

(G)  Previously  approved  on  November 
15, 1978  in  paragraph  (c)(41)(x)(A)  of 
this  section  and  now  deleted  without 
replacement,  Rules  603,  604,  605,  and 
801  to  804  (Sacramento  Valley  Air 
Basin). 
***** 

(42)*   *   * 

(i)*  *  * 

(F)  Previously  approved  on  August 
11,  1978  in  paragraph  (c)(42)(i)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rules  104, 106.  and  303. 
*****  • 

(iii)*  *  * 

(D)  Previously  approved  on  August  4.  ^ 
1978  in  paragraph  (c)(42)(iii)(A)  of  this 
section  and  now  deleted  without 
replacement,  Rules  104  and  110. 
***** 

(viii)*  *  * 

(B)  Previously  approved  on 
September  14, 1978  in  paragraph 
(c)(42)(viii)(A)  of  this  section  and  now 
deleted  without  replacement.  Rules  152. 
and  154. 

*        *        *        *        * 

(x)*  *  * 

(C)  Previously  approved  on  November 
6. 1978  in  paragraph  (c)(42)(x)(A)  of  this 
section  and  now  deleted  without 
replacement.  Rules  216,  324,  and  402. 
***** 

(xiv)*  *  * 

(D)  Previously  approved  on  December 

21. 1978  in  paragraph  (c)(42)(xiv)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rule  105  (Mojave  Desert 
AQMD  only). 
***** 

(44)*    *    * 

(iv)*   *   * 

(D)  Previously  approved  on  January 

29. 1979  in  paragraph  (c)(44)(iv)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rule  1.4. 
***** 

(51)*   *   * 


(xi)  *  *  * 

(B)  Previously  approved  on  January 

27. 1981  in  paragraph  (c)(51)(xi)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rule  660. 
***** 

(xiii)*  *  * 

(C)  Previously  approved  on  May  18, 
1981  in  paragraph  (c)(51)(xiii)(A)  of  this 
section  and  now  deleted  without 
replacement.  Rule  402. 

(xiv)  *  *  * 

(D)  Previously  approved  on  May  18, 

1981  in  paragraph  (c)(51)(xiv)(A)  of  this 
section  and  now  deleted  without 
replacement.  Rules  801  to  804. 
***** 

(xviii)  *  •  * 

(B)  Previously  approved  on  January 

25. 1982  in  paragraph  (c)(51)(xviii)(A)  of 
this  section  and  now  deleted  without 
replacement,  Rule  618. 
***** 

(xx)*  *  * 

(C)  Previously  approved  on  June  18, 

1982  in  paragraph  (c)(51)(xx)(A)  of  this 
section  and  now  deleted  without 
replacement,  Rule  9. 
***** 

(52)*   *   * 

(ii)*  *  * 

(C)  Previously  approved  on  January 

27. 1981  in  paragraph  (c)(52)(ii)(B)  of 
this  section  and  now  deleted  without 
replacement,  RiUes  304  and  706. 
***** 

(iv)*  *  * 

(F)  Previously  approved  on  December 
9. 1981  in  paragraph  (c)(52)(iv)(B)  of 
this  section  and  now  deleted  without 
replacement.  Ride  301. 

*  *        *        *  .      * 

(xi)*  *  * 

(C)  Previously  approved  on  May  18, 
1981  in  paragraph  (c)(52)(xi)(A)  of  this 
section  and  now  deleted  without 
replacement,  Rules  103,  402,  and  601  to 
604. 

Jk  *  *  *  * 

(xv)*   *  * 

(D)  Previously  approved  on  December 
9, 1981  in  paragraph  (c)(52)(xv)(B)  of 
this  section  and  now  deleted  without 
replacement.  Rule  302. 

(xvi)*  *  * 

(C)  Previously  approved  on  January 

26. 1982  in  paragraph  (c)(52)(xvi)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rules  7.0,  7.1,  and  8.1. 

*  *     '   *        *        * 

(54)*   *   * 

(vi)*   *   * 

(B)  Previously  approved  on  January 
26, 1982  in  paragraph  (c)(54)(vi)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rule  1.4. 
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(70)  *    *    * 
(iv)  *   *   *      . 

(B)  Previously  approved  on  May  27, 
1982  in  paragraph  (c)(70)(iv)(A)  of  this 
section  and  now  deleted  without 
replacement,  Rules  601  to  613. 

*  '=     *        *        *        * 

(85)  *   *   * 
(vi)  *   *  * 

(C)  Previously  approved  on  April  12. 
1982  in  paragraph  (c)(85)(vi)lA)  of  this 
section  and  now  deleted  without 
replacement.  Rules  1.3  and  2.9. 

(vii)*  *   * 

(B)  Previously  approved  on  June  18, 
1982  in  paragraph  (c)(85)(vii){A)  of  this 
section  and  now  deleted  without 
replacement,  Rule  210. 

*  *        »        *        * 

(x)  *   *  *  . 

(B)  Previously  approved  on  July  6. 
1982  in  paragraph  (c)(85)(x){A)  of  this 
section  and  now  deleted  without 
replacement.  Rule  110. 
***** 

(89)  *   *   *  . 
(iii)  *  *  * 

(B)  New  or  amended  rules  1.3,  3.0- 
3.7,  3.9,  3.10,  3.13,  4.0-4.5,  4.7  to  4.10, 
4.12,  5.4,  6.0,  8.0,  8.2,  9.0-9.5,  9.7,  and 
9.8. 

(C)  Previously  approved  on  April  12, 
1982  in  paragraph  (c){89)(iii)(B)  of  this 
section  and  now  deleted  without 
replacement.  Rules  8.0,  8.2  and  9.0  to 

9.4. 

***** 

(92)*   *   * 
(iv)*   *   * 

(B)  Previously  approved  on  April  13, 
1982  in  para^aph  (c)(92)(iv)(A)  of  this 
section  cmd  now  deleted  without 
replacement.  Rule  300. 
***** 

(93)  *   *   * 
(iii)*  *  * 

(C)  Previously  approved  on  June  18, 
1982  in  paragraph  (c)(93)(iii){B)  of  this 
section  and  now  deleted  without 
replacement.  Rule  509. 

(iv)*  *  *    . 

(D)  Previously  approved  on  June  18, 
1982  in  paragraph  (c)(93)(iv)(B)  of  Uiis 
section  and  now  deleted  without 
replacement.  Rule  509. 
***** 

(96)*   *   * 

(iii)*  *  * 

(C)  Previously  approved  on  January 
26. 1982  in  paragraph  (c)(96)(iii)(A)  of 
this  section  and  now  deleted  without  ^ 
replacement.  Rule  3. 
***** 

(98)*   *   * 
(i)*  *  * 

(E)  Previously  approved  on  April  12. 
1982  in  paragraph  (<:)(98)(i)(B)  of  this 


section  and  now  deleted  without 
replacement.  Rules  8.0  to  8.2  and  9.0 
and  9.4. 

*  *         *         *         * 

(101)*   *  *        • 

(ii)*  *  * 

(G)  Previously  approved  on  July  6, 
1982  in  paragraph  {c)(101)(ii)(B)  of  this 
section  and  now  deleted  without 
replacement.  Rules  301  and  302 
(including  Southeast  Desert). 
***** 

(103)*   *   * 
(xi)*   *   * 

(B)  Previously  approved  on  April  13. 
1982  in  paragraph  (c)(103)(xi)(A)  of  this 
section  and  now  deleted  without 
replacement.  Rule  301. 

*  *        *        *        *      ■        ■     ■ 

(xiii)*  *  * 

(C)  Previously  approved  on  May  27, 
1982  in  paragraph  (c)(103)(xiii)(A)  of 
this  section  and  now  deleted  without 
replacement,  Rules  318  and  319. 

(xiv)  *  *  * 

(C)  Previously  approved  on  May  27, 
1982  in  paragraph  (c)(103)(xiv)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rules  301,  302,  306,  and 

307. 

***** 

(xvii)  *   *   * 

(C)  Previously  approved  on  May  27, 
1982  in  paragraph  (c)(103)(xvii)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rule  509. 
***** 

(119)  *  *  *     ' 
(i)*   *  * 

(D)  Previously  approved  on  May  27, 
1982  in  paragraph  (c)(119)(i)(A)  of  this 
section  and  now  deleted  without 
replacement.  Rule  509. 
***** 

(124)*   *   *  - 

(ii)*  *  * 

(B)  Previously  approved  on  November 
10, 1982  in  paragraph  (c)(124)(ii)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rules  660.1,  660.2,  and 
660.3. 

***** 

(125)*   *   * 
(iv)*  *  * 

(C)  Previously  approved  on  November 
10, 1982  in  paragraph  (c)(125)(iv)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rule  2:11. 

(v)*  *  * 

(C)  Previously  approved  on  November 
10, 1982  in  paragraph  (c)(125)(v)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rule  104. 
*****, 

(126)*   *   * 
(ii)*  *  * 

(B)  Previously  approved  on  June  1, 
1983  in  paragraph  (c)(126)(ii)(A)  of  this 


section  and  now  deleted  without 
replacement.  Rule  210D. 

***** 

(127)*   *    * 

(v)  *    *   * 

(C)  Previously  approved  on  August  9. 
1985  in  paragraph  (c)(127)(v)(B)  of  this 
section  and  now  deleted  without 
replacement.  Rule  301. 
***** 

(vii)  *  *    * 

(F)  Previously  approved  on  November 

18,  1983  in  paragraph  (c){127)(vii)(A)  of 
this  section  and  now  deleted  without 
replacement  for  implementation  in  the 
Antelope  Valley  Air  Pollution  Control 
District  and  the  South  Coast  Air  Quality 
Management  District,  Rule  302. 

(G)  Previously  approved  on  October 

19,  1984  in^jaragraph  (c)(127)(vii)(C)  of 
this  section  and  now  deleted  without 
replacement  for  implementation  in  the 
Antelope  Valley  Air  Pollution  Control 
District  and  the  South  Coast  Air  Quality 
Management  District.  Rule  304. 
***** 

(137)  *  *  * 
(i)  *  *  * 

(C)  Previously  approved  on  February 
1, 1984  in  paragraph  (c)(137)(i)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rules  301.1  and  302 
(including  Southeast  Desert). 

(ii)*  *  * 

(E)  Previously  approved  on  February 
1, 1984  in  paragraph  (cKl37)(ii)(A)  o^ 
this  section  and  now  deleted  without 
repl^ment.  Rules  104, 113,  and  301 
(paragraphs  a,  b.  and  h). 
*        *        *        *        * 

(138)  *   *   * 

(i)*   *   * 

(CJ  Previously  approved  on  November 
18.  1983  in  paragraph  (c)(138)(i)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rules  4-2.  4-11.  and  5-3. 

(ii)*   *  * 

(E)  Previously  approved  on  November 
18, 1983  in  paragraph  (c)(138)(ii)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rules  609  to  612 
(Mountain  Counties  Air  Basin). 

(iii)*  *  * 

(B)  Previously  approved  on  November 
18,  1983  in  paragraph  (c){138)(iii)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rule  301. 

(iv)*  *  * 

(B)  Previously  approved  on  November 
18,  1983  in  paragraph  (c)(138)(iv)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rules  900  and  902. 

(v)  *  *  *  ■ 

(E)  Previously  approved  on  November 
18, 1983  in  paragraph  (c)(138)(v)(A)  of 
this  section  and  now  deleted  without 
replacement,  Rules  105, 108,  111,  and 
301  to  304. 
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(140)*  *  * 

(i)  *  *  * 

(D)  Previously  approved  on  May  3, 
1984  in  paragraph  (c)(140)(i)(A)  of  this 
section  and  now  deleted  without 
replacement,  Regulation  3:  Rules  3-100 
through  3-103,  3-200  through  3-211,  3- 
300,  3-302  through  3-313,  and  3^00 
through  3-409. 
***** 

(iii)  *  *  * 

(C)  Previously  approved  on  May  3, 
1984  in  paragraph  (c)(140)(iii){A)  of  this 
section  and  now  deleted  without 
replacement.  Rule  109. 
***** 

(148) *   *    * 
(ii)*  *  * 

(C)  Previously  approved  on  May  3, 
1984  in  paragraph  {c)(148)(ii){A)  of  this 
section  and  now  deleted  without 
replacement.  Rule  226. 
***** 

(153)*   *   *  ! 

(ii)*  *  * 

(D)  Previously  approved  on  December 
5, 1984  in  paragraph  (c)(153)(ii)(A)  of 
this  section  and  now  deleted  without 
replacement,  Rules  500  and  520. 
***** 

(154)*   *   * 

(i)  *   *  * 

(D)  Previously  approved  on  December 
5. 1984  in  paragraph  {c)(154)(i)(A)  of 
this  section  and  now  deleted  without 
rei5lacement.  Rules  500,  520.  and 
Regulation  2:  Rule  502.1. 

*  *        *        •        * 

(155)*  *   * 

(v)*   *   * 

(C)  Previously  approved  on  January 
29. 1985  in  paragraph  (c)(155)(v)(Atof 
this  section  and  now  deleted  without 
replacement.  Regulation  2:  Rule  502. 

*  *        •        *       '  • 

{156)*   *   * 

(ii)*  *   * 

(B)  Previously  approved  oh  January 
29, 1985  in  paragraph  (c)(156)(ii)(A)  of 
this  section  and  now  deleted  without 
replacement.  Rule  112. 


(158)*  *  * 
(i)*  *  * 

(C)  Previously  approved  on  May  9, 
1985  in  paragraph  (c)(158)(i)(A)  of  this 
section  and  now  deleted  without 
replacement,  Rule  2-502.2. 
***** 

(159)*   *   • 
(iii)*  *  * 

(D)  Previously  approved  on  July  13, 
1987  in  paragraph  (c)(159)(iii)(A)  of  this 
section  and  now  deleted  without 
replacement.  Rule  104. 


(164)* 


(i)  *  *   * 

(A)  *   *   * 

(2)  Previously  approved  on  April  1 7, 
1987  in  paragraph  (c)(164)(i)(A)(J)  of 
this  section  and  now  deleted  without 
replacement,  Rules  318,  319,  and  509. 

(B)  *   *   * 

(3)  Previously  approved  on  April  17, 
1987  in  paragraph  (c)(164)(i)(B){l)  of 
this  section  and  now  deleted  without 
replacement,  Rules  500  and  520. 
***** 

(168)  *    *    * 

(i)  *   *   * 

(A)*   *   * 

(5)  Previously  approved  on  February 
3, 1987  in  paragraph  {c)(168)(i)(A)(2)  of 
this  section  and  now  deleted  without 
replacement.  Rules  701,  702,  703,  and 
902. 

***** 

(O*  *  * 

(3)  Previously  approved  on  February 
3. 1987  in  paragraph  (c)(168)(i)(C)(2)  of  - 
this  section  and  now  deleted  without 
replacement.  Rule  803. 
***** 

(173)*    *    * 

(i)*   *   * 

(B)*   *   * 

[2)  Previously  approved  on  February 
3, 1989  in  paragraph  (c)(173){i)(B)(l)  of 
this  section  and  now  deleted  without 
replacement.  Rules  105  and  108. 
*        *        *     '    *        * 

(D)*  *  * 

(2)  Previously  approved  on  February 
3, 1989  in  paragraph  (c)(173){i)(D)(J)  of 
this  section  and  now  deleted  without 
replacement.  Rule  110. 
***** 

(177)  *    *   * 
(i)  *   *   * 
(D)  *   *   * 

(3)  Previously  approved  on  April  16, 
1991  in  paragraph  (c)(177){i)(D)(l)  of 
this  section  and  now  deleted  without 
replacement,  Rule  112. 
***** 

(179)*   *    * 

(i)  *   *   * 

(B)  *   *   * 

{2)  Previously  approved  on  November 
27, 1990  in  paragraph  (c){179)(i)(B)(I)  of 
this  section  and  now  deleted  without 
replacement.  Rule  105. 
***** 

(E)*  *  * 

(4)  Previously  approved  on  November 
4, 1996  in  paragraph  (c)(179)(i)(E)(J)  of 
this  section  and  now  deleted  without 
replacement,  Rule  1.4. 
***** 

(246)*    *    * 
(i)*   *   * 
(A)*   *   * 

[3)  Previously  approved  on  September 
16, 1997  in  paragraph  (c)(246)(i){A)(l)  of 


this  section  and  now  deleted  without 
replacement,  Rule  223. 

***** 
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BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-301204;  FRL-«817-6] 
RIN  2070-AB78 

Imidacloprid;  Reestablishment  of 
Tolerance  for  Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  reestablishes  a 
time-limited  tolerance  for  the  combined 
residues  of  the  insecticide  imidacloprid 
(l-l6-chloro-3-p3Tidinyl)methyl]-Ar- 
nitro-2-imidazoIidinimine)  and  its 
metabolites  containing  the  6- 
chloropyridinyl  moiety,  all  expressed  as 
parent  in  or  on  blueberries  at  1.0  part 
per  million  (ppm)  for  an  additional  2- 
year  period.  This  tolerance  virill  expire 
and  is  revoked  on  December  31,  2003. 
This  action  is  in  response  to  EPA's 
granting  of  an  emergency  exemption 
imder  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  authorizing  use  of  the 
pesticide  on  blueberries.  Section 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA)  requires  EPA  to 
establish  a  time-limited  tolerance  or 
exemption  from  the  requirement  for  a 
tolerance  for  pesticide  chemical 
residues  in  food  that  will  result  from  the 
use  of  a  pesticide  under  an  emergency 
exemption  granted  by  EPA  under 
section  18  of  FIFRA. 
DATES:  This  regulation  is  effective 
January  18,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301 204, 
must  be  received  by  EPA  on  or  before 
March  19,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  m.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  control  number  OPP-301204  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Andrew  Ertman,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
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Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
niunber:  (703)  308-9367;  and  e-mail 
address:  ertman.andrew€tepa.gov.     , 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactiu«r.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
'   egories 

NAICS 
Codes 

Examples  of  Po- 
tentially Affected 
Entities 

Industry 

111 
112 

311 

32532 

Crop  production 

Animal  produc- 
tion 

Food  manufac- 
turing 

Pesticide  manu- 
facturing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docxmient,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_180/Title_40/40cfrl80_00.html, 
a  beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  niunber 
OPP-301204.  The  official  record 


consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
dociunents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

EPA  issued  a  final  rule,  published  in 
the  Federal  Register  of  July  21, 1999  (64 
FR  39041)  (FRL-6088-3),  which 
announced  that  on  its  own  initiative 
under  section  408  of  FFDCA,  21  U.S.C. 
346a,  as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170)  it  established  a  time- 
limited  tolerance  for  the  combined 
residues  of  imidacloprid  (l-[6-chloro-3- 
pyridinyl)methyl]-N-nitro-2- 
imidazolidinimine)  and  its  metabolites 
containing  the  6-chloropyridinyl 
moiety,  all  expressed  as  parent  in  or  on 
blueberries  at  1.0  ppm,  with  an 
expiration  date  of  June  30,  2001.  EPA 
established  the  tolerance  because 
section  408(1)(6)  of  the  FFDCA  requires 
EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment. 

EPA  received  a  request  to  extend  the 
use  of  imidacloprid  on  blueberries  for 
this  year's  growing  season  due  to  the 
continuing  emergency  with  beetles  and 
aphids  on  blueberries  in  New  Jersey  and 
Michigan.  After  having  reviewed  the 
submission,  EPA  concurs  that 
emergency  conditions  exist.  EPA  has 
authorized  under  FIFRA  section  18  the 
use  of  imidacloprid  on  blueberries  for 
control  of  oriental  beetles  and  blueberry 
aphids  in  New  Jersey  and  Japanese 
beetle  grubs  in  Michigan. 

EPA  assessed  the  potential  risks 
presented  by  residues  of  imidacloprid  in 
or  on  blueberries.  In  doing  so,  EPA 


considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  decided 
that  the  necessary  tolerance  under 
FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  The  data  and 
other  relevant  material  have  been 
evaluated  and  discussed  in  the  final  rule 
of  July  21, 1999  (64  FR  39041).  Based  on 
that  data  and  information  considered, 
the  Agency  reaffirms  that 
reestablishment  of  the  time-limited 
tolerance  will  continue  to  meet  the 
requirements  of  section  408(1)(6). 
Therefore,  the  time-limited  tolerance  is 
reestablished  for  an  additional  2-year 
period.  EPA  will  publish  a  document  in 
the  Federal  Register  to  remove  the 
revoked  tolerance  from  the  Code  of 
Federal  Regulations  (CFR).  Although 
this  tolerance  will  expire  and  is  revoked 
on  December  31,  2003,  under  FFDCA 
section  408(1)(5),  residues  of  the 
pesticide  not  in  excesiS  of  the  amounts 
specified  in  the  tolerance  remaining  in 
or  on  blueberries  after  that  date  will  not 
be  unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA  and  the  application 
occurred  prior  to  the  revocation  of  the 
tolerance.  EPA  will  take  action  to  revoke 
this  tolerance  earlier  if  any  experience 
v«rith,  scientific  data  on,  or  other 
relevant  information  on  this  pesticide 
indicate  that  the  residues  are  not  safe. 

m.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  ft^ni  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
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you  must  identify  docket  control 
number  OPP-301204  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  19.  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  ofihe 
information  thiat  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  firom  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Qerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment  If  you  file 
an  objection  or  request  a  hearing,  you 
miist  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  piusuant  to  40  G^  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M.  Pittsbiugh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washhigton,  DC  20460. 


If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUiris,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  III. A.,  you  should  also  send  a  copy 
of  yoxu-  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  LB. 2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301204,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Enviroimiental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  com-ier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  enoyption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  yoiu  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

IV.  Regulatory  Assessment 
Requirements 

This  final  rule  reestablishes  a  time- 
limited  tolerance  imder  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 


Executive  Oder  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  imder 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  petition  under  FFDCA 
section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the    - 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensiue  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
Tetailers,  not  States.  This  action  does  not 
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alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n){4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175.  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
govenunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

V.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  January  7,  2002. 
Peter  Cauikiiis, 

Acting  Director,  Regislration  Division,  Office 
of  Pesticide  Pmgrams. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
371. 

§180.472    [AmwKled] 

2.  In  §  180.472,  amend  the  table  in 
paragraph  (b)  by  revising  the  date  "6/1/ 
01"  to  read  "12/31/03"  for  blueberries. 
[FR  Doc.  02-1246  Filed  1-17-02;  8:45  am) 

BILUNG  CODE  GS60-«»-S 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  101-44  and  102-37 
[FPMR  Amendment  H-210] 
RIN  3090-AH20 

Donation  of  Surplus  Personal  Property 

AGENCY:  Office  of  Governmentwide 
PoHcy,  GSA. 
action:  Final  rule. 


SUMMARY:  The  General  Services 
Administration  (GSA)  is  revising  the 
Federal  Property  Management 
Regulations  (FPMR)  by  moving  coverage 
on  donation  of  surplus  personal 
property  into  the  Federal  Management 
Regulation  (FMR).  A  cross-reference  is 
added  to  the  FPMR  to  direct  readers  to 
the  coverage  in  the  FMR.  The  FMR  is 
written  in  plain  language  to  provide 
agencies  with  updated  regulatory 
material  that  is  easy  to  read  and 
.  understand. 

EFFECTIVE  DATE:  January  18,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Peter  B.  Zuidema,  Acting  Director, 
Personal  Property  Management  Policy 
Division  (MTP),  202-501-3846. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  purpose  of  this  final  rule  is  to 
update,  streamline,  and  clarify  FPMR 
part  101-44  and  move  it  into  the 
Federal  Management  Regulation  (FMR) 
as  FMR  part  102-37.  This  rule  is  written 
in  a  plain  language  question  and  answer 
format.  In  this  format,  a  question  and  its 
answer  combine  to  establish  a  rule.  This 
means  the  employee  and  the  agency 
(Federal  holding  agency.  State  Agency 
for  Surplus  Property  (SASP).  public 


airport,  etc.)  must  follow  the  language 
contained  in  both  the  question  and  its 
answer. 

This  final  rule  includes  the  following 
changes: 

1.  The  establishment  of  a  uniform 
dollar  threshold  ($500)  for  recipients  to 
report  overages  or  shortages  of  donated 
property,  in  addition  to  a  shortened 
timeframe  (30  days)  for  reporting  such 
discrepancies  to  GSA. 

2.  The  removal  of  the  provision  that 
prohibits  a  SASP  from  recovering 
reimbursable  costs  from  the  sales 
proceeds  of  nondonable  property  that 
has  been  in  its  inventory  for  more  than 
2  years. 

3.  The  change  of  definition  of 
"museum"  to  provide  SASPs  with  more 
concrete  guidance  for  making  eligibility 
determinations  for  museum  applicants. 

4.  The  reinstatement  of  a  requirement 
that  SASPs  update  donee  eligibility  files 
at  3-year  intervals,  phis  the  addition  of 
a  requirement  for  such  updates  to 
include  a  review  of  donee  screener 
records. 

5.  GSA  approvaLof  all  Red  Cross 
donations  made  under  40  U.S.C.  484(1). 

6.  The  shift  in  responsibility  bom 
GSA  to  the  Federal  Aviation 
Administration  to  issue  screening 
credentials  for  public  airports. 

7.  The  consolidation  of  the  Federal 
and  donation  screening  periods. 

A  proposed  rule  was  published  in  the 
Federal  Register  on  April  13.  2000  (65 
FR  20014).  All  public  comments 
received  were  considered  in  the 
formulation  of  this  final  rule. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  rule  for  the 
purposes  of  Executive  Order  12866  of 
September  30.  1993. 

C.  Regulatory  Flexibility  Act 

A  regulatory  flexibility  analysis  is  not 
required  under  the  Regulatory 
Flexibility  Act.  5  U.S.C.  601  et  seq., 
because  there  is  no  requirement  that  this 
final  rule  be  published  in  the  Federal 
Register  for  notice  and  comment. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
(OMB). 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  rule  is  exempt  from 
Congressional  review  prescribed  under 
5  U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 
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List  of  Subjects  in  41  CFR  Parts  101-44 
and  102-37 

Government  property  management, 
Homeless,  Reporting  and  recordkeeping 
requirements,  Surplus  Government 
property. 

For  the  reasons  set  forth  in  the 
preamble,  GSA  amends  41  CFR  chapters 
101  and  102  as  follows: 

1.  Part  101-44  is  revised  to  read  as 
follows: 

PART  101-44  DONATION  OF  SURPLUS 
PERSONAL  PROPERTY 

Authority:  40  U.S.C.  486(c);  Sec.  205(c),  63 
Stat.  390.  . 

}  101-44.000    CroM-f««aranc4toth« 
Fsderal  Managamant  Regulation  (FMR)  (41 
CFR  dHfUar  102,  parts  102-1  tlirough  102- 
220)l 

For  information  on  donation  of 
surplus  personal  property  fweviously 
contained  in  this  part,  see  FMR  part 
102-37  (41  CFR  part  102-37). 

2.  Part  102-37  is  added  to  subchapter 
B  to  read  as  follows:  . 

PART  102-37— DONATION  OF 
SURPLUS  PERSONAL  PROPERTY 

Subpart  A— Ganarai  Provislona 

Sec. 

102-37.5    What  does  this  part  cover? 

102-37.10    What  is  the  primary  governing 

authority  for  this  part? 
102-37.15    Who  must  comply  with  the 

provisions  of  this  part? 
102-^7.20    How  do  we  request  a  deviation 

from  this  part  and  who  can  approve  it? 

Dilutions 

102-37.25    What  definitions  apply  to  this 
part? 

Donatkin  Overview 

102-37.30    When  does  property  become 

available  for  donation? 
102-37.35    Who  handles  the  donation  of 

surplus  property? 
102-37.40    What  type  of  surplus  property  is 

available  for  donation? 
102-37.45    How  long  is  property  available 

for  donation  screening? 
102-37.50    What  is  the  general  process  for 

requesting  surplus  property  for 

donation? 
102-37.55    Who  pays  for  tran^ortation  and 

other  costs  associated  with  a  donation? 
102-37.60    How  much  time  does  a 

transferee  have  to  pick  up  or  remove 

surplus  property  from  holding  agency 

premises? 
102-37.65    What  happens  to  surplus 

property  that  has  been  approved  for 

transfer  when  the  prospective  transferee 

decides  it  cannot  use  the  property  and 

declines  to  pick  it  up? 
102-37.70    How  should  a  transferee  account 

for  the  receipt  of  a  larger  or  smaller 

number  of  items  than  approved  by  GSA 

on  the  SF  123? 


102-37.75    What  should  be  included  in  a 

shortage  report? 
102-37.80    What  happens  to  surplus 

property  that  isn't  transferred  for 

donation? 
102-37.85    Can  surplus  property  being 

offered  for  sale  be  withdrawn  and 

approved  for  donation? 

Subpart  B — General  Services 
Administration  (GSA) 

102-37.90    What  are  GSA's  responsibilities 

in  the  donation  of  surplus  property? 
102-37.95     How  will  GSA  resolve 

competing  requests? 
102-37.100    What  factors  will  GSA  consider 

in  allocating  surplus  property  among 

SASPs? 
102-37.105    Is  GSA  required  to  compile  any 

reports  concerning  the  donation 

program? 

Subpart  C — Holding  Agency 

1 02-3  7.110    What  are  a  holding  agency's 
responsibilities  in  the  donation  of 
surplus  property? 

102-37.115    May  a  holding  agency  be 

reimbursed  for  costs  incurred  incident  to 
a  donation? 

102-37.120    May  a  holding  agency  donate 
surplus  property  directly  to  eligible  non- 
Federal  recipients  without  going  through 
GSA? 

102-37.125    What  are  some  donations  that 
do  not  require  GSA's  approval? 

Subpart  D— State  Agency  for  Surplus 
Property  (SASP) 

102-37.130    What  are  a  SASP's 

responsibilities  in  the  donation  of 

surplus  property? 
102-37.135    How  does  a  SASP  become 

eligible  to  distribute  surplus  property  to 

donees? 

State  Plan  of  Operation 

102-37.140    What  is  a  State  plan  of 

operation? 
102-37.145    Who  is  responsible  for 

developing,  certifying,  and  submitting 

the  plan? 
102-37.150    What  must  a  State  legislature 

include  in  the  plan? 
102-37.155    When  does  a  plan  take  effect? 
102-37.160    Must  GSA  approve 

amendments  or  modiHcations  to  the 

plan? 
102-37.165    Do  plans  or  major  amendments 

require  public  notice? 
102-37.170    What  happens  if  a  SASP  does 

not  operate  in  accordance  with  its  plan? 

Screening  and  Requesting  Property 

102-37.175    How  does  a  SASP  find  out  what 

property  is  potentially  available  for 

donation? 
102-37.180    Does  a  SASP  need  special 

authorization  to  screen  property  at 

Federal  facilities? 
102-37.185    How  does  a  SASP  obtain 

screening  authorization  for  itself  or  its 

donees? 
102-37.190    What  records  must  a  SASP 

maintain  on  authorized  screeners? 
102-37.195    Does  a  SASP  have  to  have  a 

donee  in  mind  to  request  surplus 

property? 


102-37.200    What  certifications  must  a 
SASP  make  when  requesting  siuplus 
property  for  donation? 

102-37.205  What  agreements  must  a  SASP 
make? 

102-37.210  Must  a  SASP  make  a  drug-free 
workplace  certification  when  requesting 
surplus  property  for  donation? 

102-37.215    When  must  a  SASP  make  a 
certification  regarding  lobbying? 

Justifying  Special  Transfier  Requests 

102-37.220    Are  there  special  types  of 

surplus  property  that  require  written 

justification  when  submitting  a  transfer 

request? 
102-37.225    What  information  or 

documentation  must  a  SASP  provide 

when  requesting  a  surplus  aircraft  or 

vessel? 
102-37.230    What  must  a  letter  of  intent  for 

obtaining  surplus  aircraft  or  vessels 

include? 
102-37.235    What  type  of  information  must 

a  SASP  provide  when  requesting  surplus 

property  for  cannibalization? 
102-37.240    How  must  a  transfer  request  for 

surplus  firearms  be  justified? 

Custody,  Care,  and  Safekeeping 

102-37.245    What  must  a  SASP  do  to 
safeguard  siuplus  property  in  its 
custody? 

102-37.2S0    What  actions  must  a  SASP  take 
when  it  learns  of  damage  to  or  loss  of 
surplus  property  in  its  custody? 

102-37.255    Must  a  SASP  insure  surplus 
property  against  loss  or  damage? 

Distribution  of  Property 

102-37.260    How  must  a  SASP  document 

the  distribution  of  surplus  property? 
102-37.265    May  a  SASP  distribute  surplus 

property  to  eligible  donees  of  another 

State? 
102-37.270    May  a  SASP  retain  surplus 

property  for  its  own  use? 

Service  and  Handling  Charges 

102-37.275    May  a  SASP  accept  personal 
checks  and  non-official  payment 
methods  in  payment  of  service  charges? 

102-37.280    How  may  a  SASP  use  service 
charge  funds? 

102-37.285    May  a  SASP  use  service  charge 
funds  to  support  non-SASP  State 
activities  aiid  programs? 

Diqrasing  of  Undistributed  Property 

102-37.290    What  must  a  SASP  do  with 

surplus  property  it  cannot  donate? 
102-37.295    Must  GSA  approve  a  transfer 

between  SASPs? 
102-37.300    What  information  must  a  SASP 

provide  GSA  when  reporting  unneeded 

usable  property  for  disposal? 
102-37.305    May  a  SASP  act  as  GSA's  agent 

in  selling  undistributed  surplus  property 

(either  as  usable  property  or  scrap)? 
102-37.310    What  must  a  proposal  to  sell 

undistributed  siuplus  property  include? 
102-37.315    What  costs  may  a  SASP  recover 

if  undistributed  surplus  property  is 

retransferred  or  sold? 
102-37.320    Under  what  conditions  may  a 

SASP  abandon  or  destroy  undistributed 

surplus  property? 
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Cooperative  Agreements 

102-37.325     With  whom  and  for  what 

purpose(s)  may  a  SASP  enter  into  a 

cooperative  agreement? 
102-37.330    Must  the  costs  of  providing 

support  under  a  cooperative  agreement 

be  reimbursed  by  the  parties  receiving 

such  support? 
102-37.335     May  a  SASP  enter  into  a 

cooperative  agreement  with  another 

SASP? 
102-37.340    When  may  a  SASP  terminate  a 

cooperative  agreement? 

Audits  and  Reviews 

102-37.345     When  must  a  SASP  be  audited? 
102-37.350    Does  coverage  under  the  single 

audit  process  in  OMB  Circular  A-133 

exempt  a  SASP  from  other  reviews  of  its 

program? 
102-37.355     What  obligations  does  a  SASP 

have  to  ensure  that  donees  meet  Circular 

A-133  requirements? 

Reports 

102-37.360     What  reports  must  a  SASP 
provide  to  GSA? 

Liquidating  a  SASP 

102-37.365     What  steps  must  a  SASP  take  if 
the  State  decides  to  liquidate  the  agency? 

102-37.370    Do  liquidation  plans  require 
public  notice? 

Subpart  E— Donations  to  Public  Agencies, 
Service  Educational  Activities  (SEAs),  and 
Eligible  Nonprofit  Organizations 

102-37.375     How  is  the  pronoun  "you"  used 

in  this  subpart? 
102-37.380    Whaf  is  the  statutory  authority 

for  donations  of  surplus  Federal  property 

made  under  this  subpart? 

Donee  Eligibility 

102-37.385     Who  determines  if  a 

prospective  donee  apjrficant  is  eligible  to 

receive  surplus  property  under  this 

subpart? 
102-37.390     What  basic  criteria  must  an 

activity  meet  before  a  SASP  can  qualify 

it  for  eligibility? 
102-37.395     How  can  a  SASP  determine 

whether  an  applicant  meets  any  required 

approval,  accreditation,  or  licensing 

requirements? 
102-37.400    What  type  of  eligibility 

information  must  a  SASP  maintain  on 

donees? 
102-37.405    How  often  must  a  SASP  update 

•  donee  eligibility  records? 
102-37.410    What  must  a  SASP  do  if  a 

donee  fails  to  maintain  its  eligibility 

status? 
102-37.415    What  should  a  SASP  do  if  an 

applicant  appeals  a  negative  eligibility 

decision? 

Conditional  Eligibility 

102-37.420    May  a  SASP  grant  conditional 
eligibility  to  applicants  who  would 
otherwise  qualify  as  eligible  donees,  but 
are  unable  to  obtain  approval, 
accreditation,  or  licensing  because  they 
are  newly  organized  or  their  facilities  are 
not  yet  constructed? 


102-37.425    May  a  SASP  grant  conditional 
eligibility  to  a  not-for-profit  organization 
whose  tax-exempt  status  is  pending? 

102-37.430    What  property  can  a  SASP 
make  available  to  a  donee  with 
conditional  eligibility? 

Terms  and  Conditions  .of  Donation 

102-37.435     For  what  purposes  may  donees 

acquire  and  use  surplus  property? 
102-37.440    May  donees  acquire  property 

for  exchange? 
102-37.445     What  certifications  must  a 

donee  make  before  receiving  property? 
102-37.450    What  agreements  must  a  donee 

make? 

Special  Handling  or  Use  Conditions 

102-37.455    On  what  categories  of  surplus 
property  has  GSA  imposed  special 
handling  conditions  or  use  limitations? 

102-37.460    What  special  terms  and 
conditions  apply  to  the  donation  of 
aircraft  and  vessels? 

Release  of  Restrictions 

102-37.465     May  a  SASP  modify  or  release     - 
anv  of  the  terms  and  conditions  of 
donation? 

102-37.470    At  what  point  may  restrictions 
be  released  on  property  that-has  been 
authorized  for  cannibalization?" 

102-37.475     What  are  the  requirements  for 
releasing  restrictions  on  property  being  ■ 
considered  for  exchange? 

Compliance  and  Utilization, 

102-37.480    What  must  a  SASP  do  to  ensure 

that  property  is  used  for  the  purpose(s) 

for  which  it  was  donated? 
102-37.485     What  actions  must  a  SASP  take 

if  a  review  or  other  information  indicates 

noncompliance  with  donation  terms  and 

conditions? 
102-37.490    When  must  a  SASP  coordinate 

with  GSA  on  compliance  actions? 
102-37.495     How  must  a  SASP  handle  funds 

derived  from  compliance  actions? 

Returns  and  Reimbursement 

102-37.500    May  a  donee  receive 

reimbursement  for  its  donation  expenses 
when  unneeded  property  is  returned  to 
the  SASP? 

102-37.505     How  does  a  donee  apply  for 
and  receive  reimbursement  for  unneeded 
property  returned  to  a  SASP? 

Special  Provisions  Pertaining  to  SEAs 

102-37.510    Are  there  special  requirements 
for  donating  property  to  SEAs? 

102-37.515     Do  SEAs  have  a  priority  over 
other  SASP  donees  for  DOD  property? 

Subpart  P— Donations  to  Public  Airports 

102-37.520    What  is  the  authority  for  public 
airport  donations? 

102-37.525    What  should  a  holding  agency 
do  if  it  wants  a  public  airport  to  receive 
priority  consideration  for  excess 
personal  property  it  has  reported  to 
GSA? 

102-37.530    What  are  FAA's  responsibilities 
in  the  donation  of  surplus  property  to 
public  airports? 

102-37.535    What  information  must  FAA 
provide  to  GSA  on  its  administration  of 
the  public  airport  donation  program? 


Subpart  G — Donations  to  ttie  American 
National  Red  Cross 

102-37.540     What  is  the  authority  for 

donations  to  the  American  National  Red 

Cross? 
102-37.545    What  type  of  property  may  the 

American  National  Red  Cro.ss  receive? 
102-37.550    What  steps  must  the  American 

National  Red  Cross  take  to  acquire 

property? 
102-37.555     What  happens  to  property  the 

American  National  Red  Cross  does  not 

request? 

Subpart  H— Donations  to  Public  Bodies  in 
Lieu  of  AlMndonment/Destruction 

102-37.560    What  is  a  public  body? 
102-37.565     What  is  the  authority  for 

donations  to  public  bodies? 
102-37.570     What  type  of  property  may  a 

holding  agency  donate  under  this 

subpart? 
102-37.575    Is  there  a  special  form  for 

holding  agencies  to  process  donations? 
102-37.580     QWho  is  responsible  for  costs 

associated  with  the  donation? 
Appendix  A — Miscellaneous  Donation 

Statutes 
Appendix  B — Elements  of  a  State  Plan  of 

Operation 
Appendix  C — Glos.sary  of  Terms-for 

Determining  Eligibility  of  Public 

Agencies  and  Nonprofit  Organizations 

Authority:  40  U.S.C.  486(c):  Sec.  205(c),  63 
Stat.  390. 

Subpart  A— General  Provisions 

§102-37.5    What  does  ttiis  part  cover? 

This  part  covers  the  donation  of 
surplus  Federal  personal  property 
located  within  a  State,  including  foreign 
excess  personal  property  retiuned  to  a 
State  for  handling  as  surplus  property. 
For  purposes  of  this  part,  the  term  State 
includes  any  of  the  50  States,  as  well  as 
.  the  District  of  Columbia,  the  U.S.  Virgin 
Islands.  Guam,  American  Samoa,  the 
Commonwealth  of  Puerto  Rico,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

§  1 02-37.1 0    What  is  the  primary  governing 
authority  for  this  part? 

Subsection  203(j)(l)  of  the  Federal    

Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  484(j){l)).  as 
amended  (the  Property  Act),  gives  the 
General  Services  Administration  (GSA) 
discretionary  authority  to  prescribe  the 
necessary  regulations  for.  and  to  execute 
the  siuplus  personal  property  donation 
program. 

S  102-37.15    Who  must  comply  with  the 
provisions  of  this  part? 

You  must  comply  with  this  part  if  you 
are  a  holding  agency  or  a  recipient  of 
Federal  surplus  personal  property 
approved  by  GSA  for  donation  (e.g.,  a 
State  agency  for  surplus  property 
(SASP)  or  a  public  airport). 


I?n<1o»al      P< 
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f  102-37.20    How  do  we  raqiMst  a 
(toviation  from  this  part  and  who  can 
lit? 


See  §§  102-2.60  through  ld2-2.110  of 
this  chapter  to  request  a  deviation  from 
the  requirements  of  this  part 

Definitioiis  i 

§102-37.25    What  dafinitions  apply  to  this 
part? 

The  following  definitions  apply  to 
this  part: 

Cannibalization  means  to  remove 
serviceable  parts  from  one  item  of 
equipment  in  order  to  install  them  on 
another  item  of  equipment. 

Donee  means  any  of  the  following 
entities  that  receive  Federal  siuplus 
personal  property  through  a  SASP: 

(1)  A  service  educational  activity 
(SEA). 

(2)  A  public  agency  (as  defined  in 
appendbc  C  of  this  part)  which  uses 
surplus  personal  property  to  carry  out  or 
promote  one  or  more  public  purposes. 
(Public  airports  are  an  exception  and  are 
only  considered  donees  when  they  elect 
to  receive  surplus  property  through  a 
SASP,  but  not  when  they  elect  to 
receive  surplus  property  through  the 
Federal  Aviation  Administration  as 
discussed  in  subpart  F  of  this  part.) 

(3)  An  eligible  nonprofit  tax-exempt 
educational  or  public  health  institution 
(including  a  provider  of  assistance  to 
homeless  or  impoverished  families  or 
individuals). 

(4)  A  State  or  local  government 
agency,  or  a  nonprofit  organization  or 
institution,  that  receives  funds 
appropriated  fqr  a  program  for  older 
individuals. 

Holding  agency  means  the  executive 
agency  having  accountability  for,  and 
generally  possession  of,  the  property 
involved. 

Period  of  restriction  means  the  period 
of  time  for  keeping  donated  property  in 
use  for  the  purpose  for  which  it  was 
donated. 

Property  Act  means  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (63  Stat.  377),  as  amended 
(codified  as  amended  in  scattered 
sections  of  titles  40  and  41  of  the  United 
States  Code),  the  law  that  centralized 
Federal  property  management  and 
disposal  functions  under  the  GSA. 

Screening  means  the  process  of 
physically  inspecting  property  or 
reviewing  lists  or  reports  of  property  to 
determine  whether  property  is  usable  or 
needed  for  donation  purposes. 

Service  educational  activity  (SEA) 
means  any  educational  activity 
designated  by  the  Secretary  of  Defense 
as  being  of  special  interest  to  the  armed 
forces;  e.g.,  maritime  academies  or 


military,  naval,  Air  Force,  or  Coast 
Guard  preparatory  schools. 

Standard  Form  (SF)  123,  Transfer 
Order  Surplus  Personal  Property  means 
the  document  used  to  request  and 
document  the  transfer  of  Federal 
surplus  personal  property  for  donation 
purposes. 

State  means  one  of  the  50  States,  the 
District  of  Columbia,  the  U.S.  Virgin 
Islands,  Guam,  American  Samoa,  the 
Commonwealth  of  Puerto  Rico,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands. 

State  agency  for  surplus  property 
(SASP)  means  the  agency  designated 
imder  State  law  to  receive  Federal 
surplus  personal  property  for 
distribution  to  eligible  donees  within 
the  State  as  provided  for  in  subsection 
203(j)  of  the  Property  Act  (40  U.S.C. 
484(j)). 

Surplus  personal  property  (surplus 
property)  means  excess  personal 
property  (as  defined  in  §  102-36.40  of 
this  chapter)  not  required  for  the  needs 
of  any  Federal  agency,  as  determined  by 
GSA. 

Surplus  release  date  means  the  date 
on  which  Federal  utilization  screening 
of  excess  personal  property  has  been 
completed,  and  the  property  is  available 
for  donation. 

Transferee  means  a  public  airport 
receiving  surplus  property  from  a 
holding  agency  through  the  Federal 
Aviation  Administration,  or  a  SASP. 

You,  when  used  in  subparts  D  and  E 
of  this  part,  means  SASP,  unless 
otherwise  specified. 

Donation  Overview 

§  102-37.30    When  does  property  iMCome 
availai>le  for  donation? 

Excess  personal  property  becomes 
available  for  donation  the  day  following 
the  siuplus  release  date.  This  is  the 
point  at  which  the  screening  period  has 
been  completed  without  transfer  to  a 
Federal  agency  or  other  eligible 
recipient,  and  the  GSA  has  determined 
the  property  to  be  surplus. 

§102-37.35    Who  handles  the  donation  of 
surplus  property? 

(a)  The  SASPs  handle  the  donation  of 
most  surplus  property  to  eligible  donees 
in  their  States  in  accordance  with  this 
part. 

(b)  The  GSA  handles  the  donation  of 
surplus  property  to  public  airports 
imder  a  program  administered  by  the 
Federal  Aviation  Administration  (FAA) 
(see  subpart  F  of  this  part).  The  GSA 
may  also  donate  to  the  American 
National  Red  Cross  surplus  property 
that  was  originally  derived  frtim  or 
through  the  Red  Cross  (see  subpart  G  of 
this  part). 


(c)  Holding  agencies  may  donate 
surplus  property  that  they  would 
otherwise  abandon  or  destroy  directly  to 
public  bodies  in  accordance  with 
subpart  H  of  this  part. 

§  1 02-37.40    What  type  of  surplus  property 
is  available  for  donation? 

All  surplus  property  (including 
property  held  by  working  capital  funds 
established  under  10  U.S.C.  2208  or  in 
similar  funds)  is  available  for  donation 
to  eligible  recipients,  except  for 
property  in  the  following  categories: 

(a)  Agricultural  commodities,  food, 
and  cotton  or  woolen  goods  determined 
from  time  to  time  by  the  Secretary  of 
Agriculture  to  be  commodities  requiring 
special  handling  with  respect  to  price 
support  or  stabilization. 

(b)  Property  acquired  with  trust  funds 
(e.g.,  Social  Secimty  Trust  Funds). 

(c)  Non-appropriated  fund  property. 

(d)  Naval  vessels  of  the  following 
categories:  Battleships,  cruisers,  aircraft 
carriers,  destroyers,  and  submarines. 

(e)  Vessels  of  1500  gross  tons  or  more 
which  the  Maritime  Administration 
determines  to  be  mwchant  vessels  or 
capable  of  conversion  to  merchant  use. 

(f)  Records  of  the  Federal 
Government. 

(g)  Property  that  requires 
reimbursement  upon  transfer  (such  as 
abandoned  or  other  unclaimed  property 
that  is  found  on  premises  owned  or 
leased  by  the  Government). 

(h)  Controlled  substances. 

(i)  Items  as  may  be  specified  fiY)m 
time  to  time  by  the  GSA  Office  of 
Govemmentwide  Policy. 

§102-37.45    How  long  Hi  property  available 
for  donation  screening? 

Entities  authorized  to  participate  in 
the  donation  program  may  screen 
property,  concurrently  with  Federal 
agencies,  as  soon  as  the  property  is 
reported  as  excess  up  until  the  siuplus 
release'  date.  The  screening  period  is 
normally  21  calendar  days,  except  as 
noted  in  §  102-36.95  of  this  chapter. 

§102-37.50    What  is  the  general  process 
for  requesting  surplus  property  for 
donation? 

The  process  for  requesting  surplus 
property  for  donation  varies,  depending 
on  who  is  making  the  request. 

(a)  Donees  should  submit  their 
requests  for  property  directly  to  the 
appropriate  SASP. 

(b)  SASPs  and  public  airports  should 
submit  their  requests  to  the  appropriate 
GSA  regional  office.  Requests  must  be 
submitted  on  a  Standard  Form  (SF)  123, 
Transfer  Order  Surplus  Personal 
Property,  or  its  electronic  equivalent.  ' 
Public  airports  must  have  FAA  certify 
their  transfer  requests  prior  to 


Federal  Register /Vol.  67,  No.  13 /Friday,  January  18.  2002 /Rules  and  Regulations  2587 


submission  to  GSA  for  approval.  GSA 
may  ask  SASPs  or  public  airports  to 
submit  any  additional  information 
required  to  support  and  justify  transfer 
of  the  property. 

(c)  The  American  National  Red  Cross 
should  submit  requests  to  GSA  as 
described  in  subpart  G  of  this  part. 

(d)  Public  bodies,  when  seeking  to 
acquire  property  that  is  being 
abandoned  or  destroyed,  should  follow 
rules  and  procedures  established  by  the 
donor  agency  (see  subpart  H  of  this 
part). 

§  1 02-37.55    Who  pays  for  transportation 
and  other  costs  associated  with  a 
donation? 

The  receiving  organization  (the 
transferee)  is  responsible  for  any 
packing,  shipping,  or  transportation 
charges  associated  with  the  transfer  of 
surplus  property  for  donation.  Those 
costs,  in  the  case  of  SASPs.  may  be 


passed  on  to  donees  that  receive  the 
property. 

§  1 02-37.60    How  much  time  does  a 
transferee  have  to  pick  up  or  remove 
surplus  property  from  holding  agency 
premises? 

The  transferee  (or  the  transferee's 
agent)  must  remove  property  from  the 
holding  agency  premises  within  15 
calendar  days  after  being  notified  that 
the  property  is  available  for  pickup, 
unless  otherwise  coordinated  with  the 
holding  agency.  If  the  transferee  decides 
prior  to  pickup  or  removal  that  it  no 
longer  needs  the.property.  it  must  notify 
the  GSA  regional  office  that  approved 
the  transfer  request. 


§  1 02-37.65    What  happens  to  surplus 
property  that  has  been  approved  for  - 
transfer  when  the  prospective  transferee 
decides  it  cannot  use  the  property  and 
declines  to  pick  it  up? 

When  a  prospective  transferee  decides 
it  cannot  use  surplus  property  that  has 
already  been  approved  for  transfer  and 
declines  to  pick  it  up,  the  GSA  regional 
office  will  advise  any  other  SASP  of 
public  airport  known  to  be  interested  in 
the  property  to  submit  a  transfer 
request.  If  there  is  no  transfer  interest, 
GSA  will  release  the  property  for  other 
disposal. 

§  1 02-37.70    How  should  a  transferee 
account  for  the  receipt  of  a  larger  or  smaller 
number  of  items  than  approved  by  GSA  on 
the  SF  123? 

When  the  quantity  of  property 
received  doesn't  agree  with  that 
approved  by  GSA  on  the  SF  123.  the 
transferee  should  handle  the  overage  or 
shortage  as  follows: 


And 


Then 


(a)  More  property  is  received  than  was 
approved  by  GSA  for  transfer. 


The  known  or  estimated  acquisition  cost 
of  the  line  item(s)  involved  is  $500  or 
more. 


Submit  a  SF  123  for  the  difference  to 
GSA  (Identify  the  property  as  an  over- 
age and  include  the  original  transfer 
order  number.)  '* 


(b)  Less  property  is  received  than  was 
approved  by  GSA  for  transfer. 

(c)  The  known  or  estimated  acquisition 
cost  of  the  property  is  less  than  $500 


The    acquisition    cost    of    the    missing 
item(s)  is  $500  or  more. 


Submit  a  shortage  report  to  GSA,  with  a 
copy  to  the  holding  agency.^ 


Annotate  on  your  receiving  and  inventory 
records,  a  description  of  the  property, 
its  known  or  estimated  acquisition 
cost,  and  the  name  of  the  holding 
agency. 


1  Submit  the  SF  123  or  shortage  report  to  the  GSA  approving  office  wrthin  30  calendar  days  of  the  date  of  transfer. 


§  1 02-37.75    What  should  be  included  in  a 
shortage  report? 

The  shortage  report  should  include: 

(a)  The  name  and  address  of  the 
holding  agency; 

(b)  All  pertinent  GSA  and  holding, 
agency  control  numbers,  in  addition  to 
the  original  transfer  order  number;  and 

(c)  A  description  of  each  line  item  of 
property,  the  condition  code,  the 
quantity  and  unit  of  issue,  and  the  unit 
and  total  acquisition  cost. 

§102-37.80    What  happens  to  surplus 
property  that  isn't  transferred  for  donation? 

Surplus  property  not  transferred  for 
donation  is  generally  offered  for  sale 
under  the  provisions  of  part  101-45  of 
this  title.  Under  the  appropriate 
circumstances  (see  §  102-36.305  of  this 
chapter),  such  property  might  be 
abandoned  or  destroyed. 


§  1 02-37.85    Can  surplus  property  being 
offered  for  sale  be  withdrawn  and  approved 
for  donation? 

Yes,  surplus  property  being  offered 
for  sale  may  be  withdrawn  for  donation 
if  approved  by  GSA.  GSA  will  not 
approve  requests  for  the  withdrawal  of 
property  that  has  been  advertised  or 
listed  on  a  sales  offering  if  that 
withdrawal  would  be  harmful  to  the 
overall  outcome  of  the  sale.  GSA  will 
only  grant  such  requests  prior  to  sales 
award,  since  an  award  is  binding. 

SubfMrt  B— General  Service* 
Administration  (GSA) 

§102-37.90    What  are  GSA's 
responsibilities  in  the  donation  of  surplus 
property? 

The  General  Services  Administration 
(GSA)  is  responsible  for  supervising  and 
directing  the  disposal  of  surplus 
personal  property.  In  addition  to  issuing 
regulatory  guidance  for  the  donation  of 
such  property,  GSA: 


(a)  Determines  when  property  is 
surplus  to  the  needs  of  the  Government; 

(b)  Allocates  and  transfers  surplus 
property  on  a  fair  and  equitable  basis  to 
State  agencies  for  surplus  property 
(SASPs)  for  further  distribution  to 
eligible  donees; 

(c)  Oversees  the  care  and  handling  of 
surplus  property  while  it  is  in  the 
custody  of  a  SASP;    . 

(d)  Approves  all  transfers  of  surplus 
property  to  public  airports,  pursuant  to 
the  appropriate  determinations  made  by 
the  Federal  Aviation  Administration 
(see  subpart  F  of  this  part); 

(e)  Donates  to  the  American  National 
Red  Cross  property  (generally  blood 
plasma  and  related  medical  materials) 
originally  provided  by  the  Red  Cross  to 
a  Federal  agency,  but  that  has 
subsequently  been  determined  surplus 
to  Federal  needs  (see  subpart  G  of  this 
part); 

(f)  Approves,  after  consultation  with 
the  holding  agency,  foreign  excess 
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personal  property  to  be  returned  to  the 
United  States  for  donation  purposes; 

(g)  Coordinates  and  controls  the  level 
of  SASP  and  donee  screening  at  Federal 
installations;  F 

(h)  Imposes  appropriate  conditions  on 
the  donation  of  surplus  property  having 
characteristics  that  require  special 
handling  or  use  limitations  | 
(see  §  102-37.455);  and         I 

(i)  Keeps  track  of  and  reports  on 
Federal  donation  programs  I 
(see  §102-37.105).  ' 

§102-37.95    How  will  GSA  resolve 
competing  transfer  requests? 

In  case  of  requests  from  two  or  more 
SASPs.  GSA  will  use  the  allocating 
criteria  in  §  102-37.100.  When 
competing  requests  are  received  from 
public  airports  and  SASPs,  GSA  will 
transfer  property  fairly  and  equitably, 
based  on  such  factors  as  need,  proposed 
use,  and  interest  of  the  holding  agency 
in  haying  the  property  donated  to  a 
specific  public  airport.  i 

§102-37.100    What  factors  wili  GSA' 
consider  in  allocating  surplus  property 
among  SASPs?  | 

GSA  allocates  property  among  the 
SASPs  on  a  fair  and  equitable  basis 
using  the  following  factors: 

(a)  Extraordinary  needs  caused  by 
disasters  or  emergency  situations. 

(b)  Requests  from  the  Department  of 
Defense  (DOD)  for  DOD-generated 
property  to  be  allocated  through  a  SASP 
for  donation  to  a  specific  service 
educational  activity.  I 

(c)  Need  and  usability  of  property,  as 
reflected  by  requests  from  SASPs.  GSA 
will  also  give  special  consideration  to 
requests  transmitted  through  the  SASPs 
by  eligible  donees  for  specific  items  of 
property.  (Requests  for  property  to  be 
used  as  is  will  be  given  preference  over 
cannibalization  requests.) 

(d)  States  in  greatest  need  of  the  type 
of  property  to  be  allocated  where  the 
need  is  evidenced  by  a  letter  of 
justification  bom  the  intended  donee. 

(e)  Whether  a  SASP  has  akeady 
received  similar  property  in  the  past, 
and  how  much.  \ 

(f)  Past  performance  of  a  SASP  in 
effecting  timely  pickup  or  removal  of 
property  approved  for  transfer  and 
making  prompt  distribution  of  property 
to  eligible  donees. 

(g)  The  property's  condition  and  its 
original  acquisition  cost. 

(h)  Relative  neediness  of  each  State 
based  on  the  State's  population  and  per 
capita  income. 


§  1 02-37.1 05    Is  GSA  required  to  compile 
any  reports  concerning  the  donation 
program? 

Yes,  biennially,  GSA  must  compile  a 
report  containing: 

(a)  A  full  and  independent  evaluation 
of  the  operation  of  programs  for  the 
donation  of  surplus  property; 

(b)  Statistical  information  on  the 
amount  of  surplus  property  approved 
for  transfer  to  the  SASPs  and  donated  to 
eligible  non-Federal  organizations 
during  the  report  period  (as  well  as  the 
amount  of  excess  personal  property 
transferred  to  Federal  agencies  and 
provided  to  grantees  and  non-Federal 
organizations);  and 

(c)  Any  recommendations  GSA 
wishes  to  make  on  the  donation 
program. 

Subpart  C — Holding  Agency 

§  1 02-37. 110    What  are  a  holding  agency's 
responsibilities  in  the  donation  of  surplus 
property? 

Your  donation  responsibilities  as  a 
holding  agency  begin  when  you 
determine  that  property  is  to  be 
declared  excess.  You  must  then: 

(a)  Let  GSA  know  if  you  have  a  donee 
in  mind  for  foreign  gift  items  or  airport 
property,  as  provided  for  in 

§  102-37.525  and  §  102-42.95(h)  of  this 
chapter; 

(b)  Cooperate  with  all  entities 
authorized  to  participate  in  the  donation 
program  and  their  authorized 
representatives  in  locating,  screening, 
and  inspecting  excess  or  siuplus 
property  for  possible  donation; 

(c)  Set  aside  surplus  property  selected 
by  a  screener  pending  GSA  approval  of 
the  transfer; 

(d)  Upon  receipt  of  a  GSA-approved 
transfer  dociunent,  promptly  sWp  or 
release  property  to  the  transferee  (or  the 
transferee's  designated  agent)  in 
accordance  with  pickup  or  shipping 
instructions  on  the  transfer  dociunent; 

(e)  Notify  the  approving  GSA  regional 
office  if  surplus  property  to  be  picked 
up  is  not  removed  within  15  calendar 
days  after  you  notify  the  transferee  (or 
its  agent)  of  its  availability.  (GSA  will 
advise  you  of  further  disposal 
instructions.);  and 

(f)  Perform  and  bear  the  cost  of  care 
and  handling  of  surplus  property 
pending  its  disposal,  except  as  provided 
in  §102-37.115. 

§102-37.115    May  a  holding  agency  be 
reimbursed  for  costs  incurred  Incident  to  a 
donation? 

Yes,  you,  as  a  holding  agency,  may 
charge  the  transferee  for  the  direct  costs 
you  incurred  incident  to  a  donation 
transfer,  such  as  your  packing,  handling, 
crating,  and  transportation  expenses. 


However,  you  may  not  include  overhead 
or  administrative  costs  in  these  charges. 

§  102-37.120    May  a  holding  agency  donate 
surplus  property  directly  to  eligible 
non-Federal  recipients  without  going 
through  GSA? 

Generally,  a  holding  agency  may  not 
donate  surplus  property  directly  to 
eligible  non-Federal  recipients  without 
going  through  GSA,  except  for  the 
situations  listed  in  §  102-37^125. 

§  1 02-37. 1 25    What  are  some  donations 
that  do  not  require  GSA's  approval? 

(a)  Some  donations  of  siu-plus 
property  that  do  not  require  GSA's 
approval  are: 

(1)  Donations  of  condemned,  obsolete, 
or  other  specified  material  by  a  military 
department  or  the  Coast  Guard  to 
recipients  eligible  under  10  U.S.C.  2572, 
10  U.S.C.  7306, 10  U.5.C.  7541, 10 
U.S.C.  7545,  and  14  U.S.C.  641a  (see 
Appendix  A  of  this  part  for  details). 
However,  such  property  must  first 
undergo  excess  Federal  and  svuplus 
donation  screening  as  required  in  this 
part  and  part  102-36  of  this  chapter; 

(2)  Donations  by  holding  agencies  to 
public  bodies  under  subpart  H  of  this 
part; 

(3)  Donations  by  the  Small  Business 
Administration  to  small  disadvantaged 
businesses  imder  13  CFR  part  124;  and 

(4)  Donations  by  holding  agencies  of 
law  enforcement  canines  to  their 
handlers  under  40  U.S.C.  484(r). 

(b)  You  may  also  donate  property 
directly  to  eligible  non-Federal 
recipients  under  other  circumstances  if 
you  have  statutory  authority  to  do  so. 
All  such  donations  must  be  included  on 
your  annual  report  to  GSA  under 

§  102-36.300  of  this  chapter. 

Subpart  D— State  Agency  for  Surplus 
Property  (SASP) 

§102-37.130    WhatareaSASP's 
responsibilities  in  the  donation  of  surplus 
property? 

As  a  SASP,  your  responsibilities  in 
the  donation  of  surplus  property  are  to: 

(a)  Determine  whether  or  not  an  entity 
seeking  to  obtain  surplus  property  is 
eligible  for  donation  as  a: 

(1)  Public  agency; 

(2)  Nonprofit  educational  or  public 
health  institution;  or 

(3)  Program  for  older  individuals. 

(b)  Distribute  svuplus  property  fairly, 
equitably,  and  promptly  to  eligible 
donees  in  your  State  based  on  their 
relative  needs  and  resoiuY:es,  and  ability 
to  use  the  property,  and  as  provided  in 
your  State  plan  of  operation. 

(c)  Enforce  compliance  with  the  terms 
and  conditions  imposed  on  donated 
property. 
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§  1 02-37.1 35    How  does  a  SASP  become 
eligible  to  distribute  surplus  property  to 
donees? 

In  order  to  receive  transfers  of  surplus 
property,  a  SASP  must: 

(a)  Have  a  GSA-approved  State  plan  of 
operation;  and 

(b)  Provide  the  certifications  and 
agreements  as  set  forth  in  §§  102-37.200 
and  102-37.205. 

State  Plan  of  Operation 

§  1 02-37.1 40    What  is  a  State  plan  of 
operation? 

A  State  plan  of  operation  is  a 
document  developed  under  State  law 
and  approved  by  GSA  in  which  the 
State  sets  forth  a  plan  for  the 
management  and  administration  of  the 
SASP  in  the  donation  of  property. 

§  1 02-37.1 45    Who  is  responsible  for 
developing,  certifying,  and  submitting  the 
plan? 

The  State  legislature  must  develop  the 
plan.  The  chief  executive  officer  of  the 
State  must  submit  the  plan  to  the 
Administrator  of  General  Services  for 
acceptance  and  certify  that  the  SASP  is 
authorized  to: 

(a)  Acquire  and  distribute  property  to 
eligible  donees  in  the  State; 

(b)  Enter  into  cooperative  agreements; 
and 

(c)  Undertake  other  actions  and 
provide  other  assurances  as  are  required 
by  subsection  203(j)(4)  of  the  Property 
Act  (40  U.S.C.  484{i))  and  set  forth  in 
the  plan. 

§  102-37.150    What  must  a  State  legislature 
include  in  ttie  plan? 

The"  State  legislative  must  ensure  the 
plan  conforms  to  the  provisions  of 
subsection  203(j)(4)  of  the  Property  Act 
(40  U.S.C.  484(j))  and  includes  the 
information  and  assurances  set  forth  in 
Appendix  B  of  this  part.  It  may  also 
include  in  the  plan  other  provisions  not 
inconsistent  with  the  purposes  of  the 
Property  Act  and  the  requirements  of 
this  part. 

§  1 02-37.1 55    When  does  a  plan  talce 
effect? 

The  plan  takes  effect  on  the  date  GSA 
notifies  the  chief  executive  officer  of  the 
State  that  the  plan  is  approved. 

§102-37.160    Must  GSA  approve 
amendments  or  modifications  to  the  plan? 

Yes,  GSA  must  approve  amendments 
or  modifications  to  the  plan. 

§  1 02-37.1 65    Do  plans  or  major 
amendments  require  public  notice? 

Yes,  proposed  plans  and  major 
amendments  to  existing  plans  require 
general  notice  to  the  public  for 
comment.  A  State  must  publish  a 


general  notice  of  the  plan  or  amendment 
at  least  60  calendar  days  in  advance  of 
filing  the  proposal  with  GSA  and 
provide  interested  parties  at  least  30 
calendar  days  to  submit  comments  ^ 
before  filing  the  proposal. 

§  1 02-37.1 70  What  happens  if  a  SASP 
does  not  operate  in  accordance  with  its 
plan? 

If  a  SASP  does  not  operate  in 
accord2mce  with  its  plan,  GSA  may 
withhold  allocation  and  transfer  of 
surplus  property  until  the 
nonconformance  is  corrected. 

Screening  and  Requesting  Property 

§  1 02-37.1 75    How  does  a  SASP  find  out 
what  property  is  potentially  available  for 
donation? 

A  SASP  may  conduct  onsite  screening 
at  various  Federal  facilities,  contact  or 
submit  want  lists  to  GSA.  or  use  GSA's 
or  other  agencies'  computerized 
inventory  system  to  electronically 
search  for  property  that  is  potentially 
available  ioi  donation  (see  §  102-36.90 
-  for  information  on  GSA's  system, 
FEDS). 

§  1 02-37.1 80    Does  a  SASP  need  special 
authorization  to  screen  property  at  Federal 
facilities? 

Yes,  SASP  personnel  or  donee 
persoimel  representing  a  SASP  must 
have  a  valid  screener-identification  card 
(GSA  Optional  Form  92,  Screener's 
Identification,  or  other  suitable 
identification  approved  by  GSA)  before 
screening  and  selecting  property  at 
holding  agencies.  However,  SASP  or 
donee  persormel  do  not  need  a  screener- 
.ID  card  to  inspect  or  remove  property 
previously  set  aside  or  approved  by 
GSA  for  transfer. 

§  102-37.185    How  does  a  SASP  obtain 
screening  authorization  for  itself  or  its 
donees? 

(a)  To  obtain  screening  authorization 
for  itself  or  donees,  a  SASP  must  submit 
an  Optional  Form  92  (with  the  signature 
and  an  affixed  passport-style 
photograph  of  the  screener  applicant) 
and  a  written  request  to  the  GSA 
regional  office  serving  the  area  in  which 
the  intended  screener  is  located.  The 
request  must: 

(1)  State  the  prospective  screener's 
name  and  the  name  and  address  of  the 
organization  he  or  she  represents; 

(2)  Specify  the  period  of  time  and 
location(s)  in  which  screening  will  be 
conducted;  and 

(3)  Certify  that  the  applicant  is 
qualified  to  screen  property. 

(b)  If  the  request  is  approved,  GSA 
will  complete  the  Optional  Form  92  and 
return  it  to  the  SASP  for  issuance  to  the 
screener. 


§102-37.190    What  records  must  a  SASP 
maintain  on  authorized  screeners? 

You  must  maintain  a  current  record  of 
all  individuals  authorized  to  screen  for 
your  SASP,  including  their  names, 
addresses,  telephone  numbers, 
qualifications  to  screen,  and  any 
additional  identifying  information  such 
as  driver's  license  or  social  security 
numbers.  In  the  case  of  donee  screeners, 
you  should  place  such  records  in  the 
donee's  eligibility  file  and  review  for 
currency  each  time  a  periodic  review  of 
the  donee's  file  is  undertaken. 

§102-37.195    Does  a  SASP  have  to  have  a 
donee  in  mind  to  request  surplus  profierty? 

Generally  yes,  you  should  have  a  firm 
requirement  or  an  anticipated  demand 
for  any  property  that  you  request. 

§102-37.200    What  certifications  must  a 
SASP  make  when  requesting  surplus 
property  for  donation? 

When  requesting  or  applying  for 
property,  you  must  certify  that: 

(a)  You  are  the  agency  of  the  State 
designated  under  State  law  that  has 
legal  authority  under  subsection  203(j) 
of  the  Property  Act  (40  U.S.C.  484(j)) 
and  GSA  regulations,  to  receive  • 
property'  for  distribution  within  the 
State  to  eligible  donees  as  defined  in 
this  part. 

(b)  No  person  with  supervisory  or 
managerial  duties  in  your  State's 
donation  program  is  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  participating  in  the 
donation  program. 

(c)  The  property  is  usable  and  needed 
within  the  State  by: 

(1)  A  public  agency  for  one  or  more 
public  purposes. 

(2)  An  eligible  nonprofit  organization 
or  institution  which  is  exempt  from 
taxation  under  section  501  of  the 
Internal  Revenue  Code  (26  U.S.C.  501), 
for  the  purpose  of  education  or  public 
health  (including  research  for  any  such 
purpose). 

(3)  An  eligible  nonprofit  activity  for 
programs  for  older  individuals. 

(4)  A  service  educational  activity 
(SEA),  for  DOD-generated  property  only. 

(d)  When  property  is  picked  up  by,  or 
shipped  to.  your  SASP,  you  have 
adequate  and  available  funds,  facilities, 
and  personnel  to  provide  accountability, 
warehousing,  proper  maintenance,  and 
distribution  of  the  property. 

(e)  When  property  is  distributed  by 
your  SASP  to  a  donee,  or  when  delivery 
is  made  directly  &t)m  a  holding  agency 
to  a  donee  pursuant  to  a  State 
distribution  document,  you  have 
determined  that  the  donee  acquiring  the 
property  is  eligible  within  the  meaning 
of  the  Property  Act  and  GSA 
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regulations,  and  that  the  property  is 
usable  and  needed  by  the  donee. 

§  1 02-37.205    What  agreements  must  a 
SASP  make? 

With  respect  to  surplus  property 
picked  up  by  or  shipped  to  your  SASP. 
you  must  agree  to  the  following: 

(a)  You  will  make  prompt  statewide 
distribution  of  such  property,  on  a  fair 
and  equitable  basis,  to  donees  eligible  to 
acquire  property  under  section  203(j)  of 
the  Property  Act  (40  U.S.C.  484(j))  and 
GSA  regulations.  You  will  distribute 
property  only  after  such  eligible  donees 
have  properly  executed  the  appropriate 
certifications  and  agreements 
established  by  your  SASP  and/or  GSA. 

(b)  Title  to  the  property  remains  in  the 
United  States  Government  although  you 
have  taken  possession  of  it.  Conditional 
title  to  the  property  will  pass  to  the 
eligible  donee  when  the  donee  executes 
the  required  certifications  and 
agreements  and  takes  possession  of  the 
property. 

(c)  You  will: 

(1)  Promptly  pay  the  cost  of  care, 
handling,  and  shipping  incident  to 
taking  possession  of  the  property. 

(2)  During  the  time  that  title  remains 
in  the  United  States  Government,  be 
responsible  as  a  bailee  for  the  property 
from  the  time  it  is  released  to  you  or  to 
the  transportation  agent  you  have 
designated. 

(3)  In  the  event  of  any  loss  of  or 
damage  to  any  or  all  of  the  property 
during  transportation  or  storage  at  a 
place  other  than  a  place  under  your 
control,  take  the  necessary  action  to 
obtain  restitution  (fair  market  value)  for 
the  Government.  In  the  event  of  loss  or 
damage  due  to  negligence  or  willful 
misconduct  on  your  part,  repair, 
repl.ace,  or  pay  to  the  GSA  the  fair 
market  value  of  any  such  property,  or 
take  such  other  action  as  the  GSA  may 
direct. 

(d)  You  may  retain  property  to 
perform  your  donation  program 
functions,  but  only  when  authorized  by 
GSA  in  accordance  with  the  provisions 
of  a  cooperative  agreement  entered  into 
with  GSA. 

.    (e)  When  acting  under  an  interstate 
cooperative  distribution  agreement  (see 
§  102-37.335)  as  an  agent  and 
authorized  representative  of  an  adjacent 
State,  you  will: 

(1)  Make  the  certifications  and 
agreements  required  in  §  102-37.200 
and  this  section  on  behalf  of  the 
adjacent  SASP. 

(2)  Require  the  donee  to  execute  the 
distribution  documents  of  the  State  in 
which  the  donee  is  located. 

(3)  Forward  copies  of  the  distribution 
dociunents  to  the  corresponding  SASP. 


(f)  You  will  not  discriminate  on  the 
basis  of  race,  color,  national  origin,  sex, 
age,  or  handicap  in  the  distribution  of 
property,  and  will  comply  with  GSA 
regulations  on  nondiscrimination  as  set 
forth  in  part  101-6.  subpart  101-6.2, 
and  part  101-8  of  this  title. 

\g)  You  will  not  seek  to  hold  the 
United  States  Government  liable  for 
consequential  or  incidental  damages  or 
the  personal  injuries,  disabilities,  or 
death  to  any  person  arising  from  the 
transfer,  donation,  use,  processing,  or 
final  disposition  of  this  property.  The 
Government's  liability  in  any  event  is 
limited  in  scope  to  that  provided  for  by 
the  Federal  Tort  Claims  Act  (28  U.S.C. 
2671,  etseq.]. 

§  1 02-37.21 0    Must  a  SASP  make  a  drug- 
free  workplace  certification  wtien 
requesting  surplus  property  for  donation? 

No.  you  must  certify  that  you  will 
provide  a  drug-free  workplace  only  as  a 
condition  for  retaining  siuplus  property 
for  SASP  use.  Drug-free  workplace 
certification  requirements  are  found  at 
part  105-68,  subpart  105-68.6.  of  this 
title. 

§  1 02-37.21 5    When  must  a  SASP  make  a 
certification  regarding  lobbying? 

You  are  subject  to  the  anti-lobbying 
certification  and  disclosure 
requirements  in  part  105-69  of  this  title 
when  all  of  the  following  conditions 
apply: 

(a)  You  have  entered  into  a 
cooperative  agreement  with  GSA  that 
provides  for  your  SASP  to  retain  surplus 
property  for  use  in  performing  donation 
functions  or  any  other  cooperative 
agreement. 

(b)  The  cooperative  agreement  was 
executed  after  December  23, 1989. 

(c)  The  fafr  market  value  of  the 
property  requested  under  the 
cooperative  agreement  is  more  than 
5100,000. 

Justifying  Special  Transfer  Requests 

§  1 02-37.220    Are  there  special  types  of 
surplus  property  that  require  written 
justification  when  submitting  a  transfer 
request? 

Yes,  a  SASP  must  obtain  written 
justification  from  the  intended  donee, 
and  submit  it  to  GSA  along  with  the 
transfer  request,  prior  to  allocation  of: 

(a)  Aircraft  and  vessels  covered  by 
§  102-37.455; 

(b)  Items  requested  specifically  for 
caimibalization; 

(c)  Foreign  gifts  and  decorations  (see 
part  ^02-42  of  this  chapter); 

(d)  Items  containing  50  parts  per 
million  or  greater  of  polychlorinated 
biphenyl  (see  part  101-42  of  this  title); 

(e)  Firearms  as  described  in  part  101- 
42  of  this  title;  and 


.  (f)  Any  item  on  which  written 
justification  will  assist  GSA  in  making 
allocation  to  States  with  the  greatest 
need. 

§  1 02-37.225    What  information  or 
documentation  must  a  SASP  provide  when 
requesting  a  surplus  aircraft  or  vessel? 

(a)  For  each  SF  123  that  you  submit 
to  GSA  for  transfer  of  a  surplus  aircraft 
or  vessel  covered  by  §  102-37.455 
include: 

(1)  A  letter  of  intent,  signed  and  dated 
by  the  authorized  representative  of  the 
proposed  donee  setting  forth  a  detailed 
plan  of  utilization  for  the  property  (see 
§  102-37.230  for  information  a  donee 
has  to  include  in  the  letter  of  intent); 
and 

(2)  A  letter,  signed  and  dated  by  you. 
confirming  and  certifying  the 
applicant's  eligibility  and  containing  an 
evaluation  of  the  applicant's  ability  to 
use  the  aircraft  or  vessel  for  the  purpose 
stated  in  its  letter  of  intent  emd  any 
other  supplemental  information 
concerning  the  needs  of  the  donee 
which  supports  making  the  allocation. 

(b)  For  each  SF  1 2  3  that  GSA 
approves,  you  must  include: 

(1)  Your  distribution  dociunent, 
signed  and  dated  by  the  authorized 
donee  representative;  and 

(2)  A  conditional  transfer  document, 
signed  by  you  and  the  intended  donee, 
and  containing  the  special  terms  and 
conditions  prescribed  by  GSA. 

§  1 02-37.230    What  must  a  letter  of  intent 
for  otjtaining  surplus  aircraft  or  vessels 
include? 

A  letter  of  intent  for  obtaining  surplus 
aircraft  or  vessels  must  provide: 

(a)  A  description  of  the  aircraft  or  ' 
vessel  requested.  If  the  item  is  an 
aircraft,  the  description  must  include 
the  manufacturer,  date  of  manufact\ire, 
model,  and  serial  number.  If  the  item  is 
a  vessel,  it  must  include  the  type,  name, 
class,  size,  displacement,  length,  beam, 
draft,  lift  capacity,  and  the  hull  or 
registry  number,  if  known; ' 

(b)  A  detailed  description  of  the 
donee's  program  and  the  number  and 
types  of  airoraft  or  vessels  it  cvurently 
owns; 

(c)  A  detailed  description  of  how  the 
aircraft  or  vessel  will  be  used,  its 
purpose,  how  often  and  for  how  long.  If 
an  aircraft  is  requested  for  flight 
purposes,  the  donee  must  specify  a 
source  of  pilot(s)  and  where  the  aircraft 
will  be  housed.  If  an  aircraft  is 
requested  for  cannibalization,  the  donee 
must  provide  details  of  the 
cannibalization  process  (time  to 
complete  the  caimibalization  process, 
how  recovered  parts  are  to  be  used, 
method  of  accounting  for  usable  parts. 
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disposition  of  unsalvageable  parts,  etc.) 
If  a  vessel  is  requested  for  waterway 
purposes,  the  donee  must  specify  a 
source  of  pilot(s)  and  where  the  vessel 
will  be  docked.  If  a  vessel  is  requested 
for  permanent  docking  on  water  or  land, 
the  donee  must  provide  details  of  the 
process,  including  the  time  to  complete 
the  process;  and 

(d)  Any  supplemental  information 
(such  as  geographical  area  and 
population  served,  number  of  students 
enrolled  in  educational  programs,  etc.) 
supporting  the  donee's  need  for  the 
aircraft  or  vessel. 

§102-37.235    What  type  of  information 
must  a  SASP  provide  wtien  requesting 
surplus  property  for  cannibaiiration? 

When  a  donee  wants  surplus  property 
to  cannibalize,  include  the  following 
statement  on  the  SF  123:  "Line  Item 

Number(s) requested  for 

cannibalization.".  In  addition  to 
including  this  statement,  provide  a 
detailed  justification  concerning  the 
need  for  the  components  or  accessories 
and  an  explanation  of  the  effect  removal 
will  have  on  the  item.  GSA  will  approve 
requests  for  cannibalization  only  when 
it  is  clear  bom  the  justification  that 
disassembly  of  the  item  for  use  of  its 
component  parts  will  provide  greater 
potential  benefit  than  use  of  the  item  in 
its  existing  form. 

§  1 02-^.240    How  must  a  transfer  request 
for  surplus  firearms  be  Justified? 

To  justify  a  transfer  request  for 
surplus  firearms,  the  requesting  SASP 
must  obtain  and  submit  to  GSA  a  letter 
of  intent  from  the  intended  donee  that 
provides: 

(a)  Identification  of  the  donee 
applicant,  including  its  legal  name  and 
complete  address  and  the  name,  title, 
and  telephone  number  of  its  authorized 
representative; 

(b)  The  niunber  of  compensated 
officers  with  the  power  to  apprehend 
and  to  arrest; 

(c)  A  description  of  the  firearm(s) 
requested; 

(d)  Details  on  the  planned  use  of  the 
firearm(s);  and 

(e)  The  number  and  types  of  donated 
firearms  received  during  the  previous  12 
months  through  any  other  Federal 
program. 

Custody,  Care,  and  Safekeeping 

§102-37.245    What  must  a  SASP  do  to 
safeguard  surplus  property  in  its  custody? 

To  safeguard  siuplus  property  in  youur 
custody,  you  must  provide  adequate 
protection  of  property  in  youi  custody, 
including  protection  against  the  hazards 
of  fire,  theft,  vandalism,- and  weather. 


§102-37.250    What  actions  must  a  SASP 
take  wlien  it  learns  of  damage  to  or  loss  of 
surplus  property  in  its  custody? 

If  you  learn  that  surplus  property  in 
your  custody  has  been  damaged  or  lost, 
you  must  always  notify  GSA  and  notify 
the  appropriate  law  enforcement 
officials  if  a  crime  has  been  committed. 

§  102-^7.255    Must  a  SASP  insure  surplus 
property  against  loss  or  damage? 

No,  you  are  not  required  to  carry 
insurance  on  Federal  surplus  property 
in  your  custody.  However,  if  you  elect 
to  carry  insurance  and  the  insured 
property  is  lost  or  damaged,  you  must 
submit  a  check  made  payable  to  GSA  for 
any  insurance  proceeds  received  in 
excess  of  your  actual  costs  of  acquiring 
and  rehabilitating  the  property  prior  to 
its  loss,  damage,  or  destruction. 

Distribution  of  Property 

§102-37.260    How  must  a  SASP  document 
the  distrilHition  of  surplus  property? 

All  SASPs  must  document  the 
distribution  of  Federal  surplus  property 
on  forms  that  are  prenumbiered,  provide 
for  donees  to  indicate  the  primary 
purposes  for  which  they  are  acquiring 
property,  and  include  the: 

(a)  Certifications  and  agreements  in 
§§  102-37.200  and  102-37.205;  and 

(b)  Period  of  restriction  during  which 
the  donee  must  use  the  property  for  the 
p\irpose  for  which  it  was  acquired. 

§  102-37.265  May  a  SASP  distribute 
surplus  property  to  eligible  donees  of 
another  State? 

Yes,  you  may  distribute  surplus 
property  to  eligible  donees  of  another 
State,  if  you  and  the  other  SASP 
determine  that  such  an  arrangement  will 
be  of  mutual  benefit  to  you  and  the 
donees  concerned.  Where  such 
determinations  are  made,  an  interstate 
distribution  cooperative  agreement  must 
be  prepared  as  prescribed  in  §  102-  ' 
37.335  and  submitted  to  the  appropriate 
GSA  regional  office  for  approval.  When 
acting  under  an  interstate  distribution 
cooperative  agreement,  you  must: 

(a)  Require  the  donee  recipient  to 
execute  Uie  distribution  documents  of 
its  home  SASP;  and 

(b)  Forward  copies  of  executed 
distribution  dociunents  to  the  donee's 
home  SASP. 

§102-37.270    May  a  SASP  retain  surplus 
°  property  for  its  own  use? 

Yes,  you  can  retain  surplus  property 
for  use  in  operating  the  donation 
program,  but  only  if  you  have  a 
coopierative  agreement  with  GSA  that 
allows  you  to  do  so.  You  must  obtain 
prior  GSA  approval  before  using  any 
surplus  property  in  the  operation  of  the 
SASP.  Make  your  needs  known  by 


submitting  a  listing  of  needed  property 
to  the  appropriate  GSA  regional  office 
for  approval.  GSA  will  review  the  list  to 
ensure  that  it  is  of  the  type  and  quantity 
of  property  that  is  reasonably  needed 
and  useful  in  performing  SASP 
operations.  GSA  will  notify  you  within 
30  calendar  days  whether  you  may 
retain  the  property  for  use  in  your 
operations.  Title  to  any  siuplus  property 
GSA  approves  for  your  retention  will 
vest  in  your  SASP.  You  must  maintain 
separate  records  for  such  property. 

Service  and  Handling  Charges 

§102-37.275    May  a  SASP  accept  personal 
dwells  and  non-official  payment  methods 
in  payment  of  service  charges? 

No.  service  charge  payments  must 
readily  identify  the  donee  institution  as 
the  payer  (or  the  name  of  the  parent 
organization  when  that  organization 
pays  the  operational  expenses  of  the 
donee).  Personal  checks,  personal 
cashier  checks,  personal  money  orders, 
and  personal  credit  cards  are  not 
acceptable. 

§102-37.280    How  may  a  SASP  uae  service 
charge  funds? 

Funds  accumulated  from  service 
charges  may  be  deposited,  invested,  or 
used  in  accordance  with  State  law  to: 

(a)  Cover  direct  and  reasonable 
indirect  costs  of  operating  the  SASP; 

(b)  Purchase  necessary  equipment  for 
the  SASP; 

(c)  Maintain  a  reasonable  working 
capital  reserve; 

(d)  Rehabilitate  surplus  property, 
including  the  purchase  of  replacement 
parts; 

(e)  Acquire  or  improve  office  or 
distribution  center  facilities;  or 

(f)  Pay  for  the  costs  of  internal  and 
external  audits. 

§102-37.285    May  a  SASP  use  service 
charge  funds  to  support  non-SASP  Stats 
activities  artd  programs? 

No,  except  as  provided  in  §  102- 
37.495,  you  must  use  funds  collected 
from  service  charges,  or  from  other 
sourcies  such  as  proceeds  from  sale  of 
undistributed  property  or  funds 
collected  from  compliance  cases,  solely 
for  the  operation  of  the  SASP  and  the 
benefit  of  participating  donees. 

Disposing  of  Undistributed  Property 

§102-37.290    What  must  a  SASP  do  wNh 
surplus  property  it  cannot  donate? 

(a)  As  soon  as  it  becomes  clear  that 
you  cannot  donate  the  siu-plus  property, 
you  should  first  determine  whether  or 
not  the  property  is  usable. 

(1)  If  you  determine  that  the 
undistributed  surplus  property  is  not 
usable,  you  should  seek  GSA  approval 
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to  abandon  or  destroy  the  property  in 
accordance  with  §  102-37.320. 

(2)  If  you  determine  that  the 
undistributed  surplus  property  is 
usable,  you  should  immediately  offer  it 
to  other  SASPs.  If  other  SASPs  cannot 
use  the  property,  you  should  promptly 
report  it  to  GSA  for  redisposal  (i.e., 
disposition  through  retransfer,  sale,  or 
other  means). 

(b)  Normally,  any  property  not 
donated  within  a  l-year'period  should 
be  processed  in  this  manner. 

§102-37,295    Must  GSA  approve  a  transfer 
between  SASPs? 

Yes.  the  requesting  SASP  must  submit 
a  SF  123,  Transfer  Order  Surplus 
Personal  Property,  to  the  GSA  regional 
office  in  which  the  releasing  SASP  is 
located.  GSA  will  approve  or 
disapprove  the  request  within  30 
calendar  days  of  receipt  of  the  transfer 
order. 

§  102-37.300    WtMt  infonnatton  must  a 
SASP  provide  GSA  wtien  reporting 
unneeded  usable  property  for  disposal? 

When  reporting  uimeeded  usable 
property  that  is  not  required  for  transfer 
to  another  SASP.  provide  GSA  with  the: 

(a)  Best  possible  description  of  each 
line  item  of  property,  its  current 
condition  code,  quantity,  imit  and  total 
acquisition  cost.  State  serial  number, 
demilitarization  code,  and  any  special 
handling  conditions; 

(b)  Date  you  received  each  line  item 
of  property  listed;  and 

(c)  Certification  of  reimbursement 
requested  imder  §  102-37.315. 

§102-37.305    May  a  SASP  act  as  GSA's 
agent  in  selling  undistributed  surplus 
property  (either  as  usable  property  or 
scrap)? 

Yes,  you  may  act  as  GSA's  agent  in 
selling  undistributed  surplus  property 
(either  as  usable  property  or  scrap)  if  an 
established  cooperative  agreement  with 
GSA  permits  such  an  action.  You  must 
notify  GSA  each  time  you  propose  to 
conduct  a  sale  under  the  cooperative 
agreement.  You  may  request  approval  to 
conduct  a  sale  when  reporting  the 
property  to  GSA  for  disposal 
instructions.  If  no  formal  agreement 
exists,  you  may  submit  such  an 
agreement  at  that  time  for  approval. 

§102-37^10    What  must  8  proposal  to  sell 
imdiatribuled  surplus  property  include? 

(a)  Y6ur  request  to  sell  imdistributed 
surplus  property  must  include: 

(1)  The  proposed  sale  date; 

(2)  A  listing  of  the  property; 

(3)  Location  of  the  sale: 

(4)  Method  of  sale;  and 

(5)  Proposed  advertising  to  be  used. 

(b)  If  the  request  is  approved,  the  GSA 
regional  sales  office  will  provide  the 


necessary  forms  and  instructions  for  you 
to  use  in  conducting  the  sale. 

§  1 02-37.31 5    What  costs  may  a  SASP 
recover  if  undistributed  surplus  property  is 
retransferred  or  sold? 

(a)  When  undistributed  surplus 
property  is  transferred  to  a  Federal 
agency  or  another  SASP,  or  disposed  of 
by  public  sale,  you  are  entitled  to 
recoup: 

(1)  Direct  costs  you  initially  paid  to 
the  Federal  holding  agency,  including 
but  not  limited  to,  packing,  preparation 
for  shipment,  jnd  loading.  You  will  not 
be  reimbursed  for  actions  following 
receipt  of  the  property,  including 
unloading,  moving,  repairing, 
preserving,  or  storage. 

(2)  Transportation  costs  you  incurred, 
but  were  not  reimbursed  by  a  donee,  for 
initially  moving  the  property  from  the 
Federal  holding  agency  to  your 
distribution  facility  or  other  point  of 
receipt.  You  must  document  and  certify 
the  amoimt  of  reimbursement  requested 
for  these  costs. 

(b)  Reimbursable  arrangements  should 
be  made  prior  to  transfer  of  the 
property.  In  the  case  of  a  Federal 
transfer,  GSA  will  secure  agreement  of 
the  Federal  agency  to  reimburse  your 
authorized  costs,  and  annotate  the 
amount  of  reimbursement  on  the 
transfer  document.  You  must  coordinate 
and  make  arrangements  for 
reimbursement  when  property  is 
transferred  to  another  SASP.  If  you  and 
the  receiving  SASP  cannot  agree  on  an 
appropriate  reimbursement  charge,  GSA 
will  determine  appropriate 
reimbursement.  The  receiving  SASP 
must  annotate  the  reimbursement 
amount  on  the  transfer  document  prior 
to  its  being  forwarded  to  GSA  for 
approval. 

(c)  When  undistributed  property  is 
disposed  of  by  public  sale,  GSA  must 
approve  the  amount  of  sales  proceeds 
you  may  receive  to  cover  your  costs. 
Generally,  this  will  not  exceed  50 
percent  of  the  total  sales  proceeds. 

§  102-37.320    Under  wtiat  conditions  may  a 
SASP  abandon  or  destroy  undistributed 
surftlus  property? 

(a)  You  may  abandon  or  destroy 
imdistributed  surplus  property  when 
you  have  made  a  written  finding  that 
the  property  has  no  commercial  value  or 
the  estimated  cost  of  its  continued  care 
and  handling  would  exceed  the 
estimated  proceeds  from  its  sale.  The 
abandonment  or  destruction  finding 
must  be  sent  to  the  appropriate  GSA 
regional  office  for  approval.  You  must 
include  in  the  finding: 

(1)  The  basis  for  the  abandonment  or 
destruction; 


(2)  A  detailed  description  of  the 
property,  its  condition,  and  total 
acquisition  cost; 

(3)  The  proposed  method  of 
destruction  (burning,  burying,  etc.)  or 
the  abandonment  location; 

(4)  A  statement  confirming  that  the 
proposed  abandonment  or  destruction 
will  not  be  detrimental  or  dangerous  to 
public  health  or  safety  and  will  not 
infringe  on  the  rights  of  other  persons; 
and 

(5)  The  signaling  of  the  SASP  director 
requesting  approval  for  the 
abandonment  or  destruction. 

(b)  GSA  will  notify  you  within  30 
calendar  days  whether  you  may 
abandon  or  destroy  the  property.  GSA 
will  provide  alternate  disposition 
instructions  if  it  disapproves  your 
request  for  abandonment  or  destruction. 
If  GSA  doesn't  reply  to  you  within  30 
calendar  days  of  notification,  the 
property  may  be  abandoned  or 
destroyed. 

Cooperative  Agreements 

§102-37.325    With  whom  and  for  what 
purpose(s)  may  a  SASP  enter  Into  a 
cooperative  agreement? 

Section  203(n)  of  the  Property  Act  (40 
U.S.C.  484(n))  allows  GSA.  or  Federal 
agencies  designated  by  GSA.  to  enter 
into  cooperative  agreements  with  SASPs 
to  carry  out  the  surplus  property 
donation  program.  Such  agreements 
allow  GSA,  or  the  designated  Federal 
agencies,  to  use  the  SASP's  property, 
facilities,  personnel,  or  services  or  to 
furnish  such  resources  to  the  SASP.  For 
example: 

(a)  Regional  GSA  personal  property 
management  offices,  or  designated 
Federal  agencies,  may  enter  into  a 
cooperative  agreement  to  assist  a  SASP 
in  (fistributing  surplus  property  for 
donation.  Assistance  may  include: 

(1)  Furnishing  the  SASP  with 
available  GSA  or  agency  office  space 
and  related  support  such  as  office 
furniture  and  information  technology 
equipment  needed  to  screen  and  process 
property  for  donation. 

(2)  Permitting  the  SASP  to  retain 
items  of  siuplus  property  transferred  to 
the  SASP  that  are  needed  by  the  SASP 
in  performing  its  donation  functions 
(3ee  §  102-37.270). 

(b)  Regional  GSA  personal  property 
management  offices  may  help  the  SASP 
to  enter  into  agreements  with  other  GSA 
or  Federal  activities  for  the  use  of 
Federal  telecommunications  service  or 
federally-owned  real  property  and 
related  personal  property. 

(c)  A  SASP  may  enter  into  a 
cooperative  agreement  with  GSA  to 
conduct  sales  of  imdistributed  property 
on  behalf  of  GSA  (see  §  102-37.305). 
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§102-37.330    Must  the  costs  of  providing 
support  under  a  cooperative  agreement  Im 
reimtMirsed  by  tlie  partiee  receiving  such 
support? 

The  parties  to  a  cooperative 
agreement  must  decide  among 
themselves  the  extent  to  which  the  costs 
of  the  services  they  provide  must  be 
reimbursed.  Their  deciision  should  be 
reflected  in  the  cooperative  agreement 
itself.  As  a  general  rule,  the  Economy 
Act  (31  U.S.C.  1535)  would  require  a 
Federal  agency  receiving  services  bom  a 
SASP  to  reimburse  the  SASP  for  those 
services.  Since  SASPs  are  not  Federal 
agencies,  the  Economy  Act  would  not 
require  them  to  reimburse  Federal 
agencies  for  services  provided  by  such 
agencies.  In  this  situation,  the  Federal 
agencies  would  have  to  determine 
whether  or  not  their  own  authorities 
would  permit  them  to  provide  services 
to  SASPs  without  reimbursement.  If  a 
Federal  agency  is  reimbursed  by  a  SASP 
for  services  provided  under  a 
cooperative  agreement,  it  must  credit 
that  payment  to  the  fund  or 
appropriation  that  incurred  the  related 
costs. 

§102-37.335    May  a  SASP  enter  Into  a 
coopantfve  agreement  with  anottwr  SASP? 

Yes,  with  GSA's  concurrence  and 
where  authorized  by  State  law,  a  SASP 
may  enter  into  an  agreement  with  an 
adjacent  State  to  act  as  its  agent  and 
authorized  representative  in  disposing 
of  surplus  Federal  property.  Interstate 
cooperative  agreements  may  be 
considered  when  donees,  because  of 
their  geographic  proximity  to  the 
property  distribution  centers  of  the 
adjoining  State,  could  be  more 
efficiently  and  economically  serviced  by 
surplus  property  fecilities  in  the 
adjacent  State.  You  and  the  other  SASP 
must  agree  to  the  payment  or 
reimbursement  of  service  charges  by  the 
donee  and  you  also  must  agree  to  the 
requirements  of  §  102-37.205(e). 

§102-37.340    Whan  may  a  SASP  terminate 

a( 


You  may  terminate  a  cooperative 
agreement  with  GSA  60-calendar  days 
after  providing  GSA  with  written  notice. 
For  other  cooperative  agreements  with 
other  authorized  parties,  you  or  the 
other  party  may  terminate  the  agreement 
as  mutually  agreed.  You  must  promptly 
notify  GSA  when  such  other  agreements 
are  terminated. 

Audits  and  Reviews 

§102-37.345    ¥VhanmustaSASPbe 
audilad? 

For  each  year  in  which  a  SASP 
receives  $300,000  or  more  a  year  in 
surplus  property  or  other  Federal 


assistance,  it  must  be  audited  in 
accordance  with  the  Single  Audit  Act 
(31  U.S.C.  7501-7507)  as  implemented 
by  Office  of  Management  and  Budget 
(OMB)  Circular  A-133,  "Audits  of 
States,  Local  Governments,  and  Non- 
profit Organizations"  (for  availability 
see  5  CFR  1310.3).  GSA's  donation 
program  should  be  identffied  by  Catalog 
of  Federal  Domestic  Assistance  number 
39.003  when  completing  the  required 
schedule  of  Federal  assistance. 

§  102-37.350    Does  coverage  under  ttie 
single  audit  process  in  OMB  Circular  A-133 
exempt  a  SASP  from  other  reviews  of  its 
program? 

No.  although  SASPs  are  covered 
under  the  single  audit  process  in  OMB 
Circular  A-133,  irom  time  to  time  the 
General  Accounting  Office  (GAO).  GSA, 
or  other  authorized  Federal  activities 
may  audit  or  review  the  operations  of  a 
SASP.  GSA  will  notify  the  chief 
executive  officer  of  the  State  of  the 
reasons  for  a  GSA  audit.  When 
requested,  you  must  make  available 
fiirancial  records  and  all  other  records  of 
the  SASP  for  inspection  by 
representatives  of  GSA,  GAO,  or  other 
authorized  Federal  activities. 

§102-37.355  What  obligations  does  a 
SASP  have  to  ensure  tttat  donees  meet 
Circular  A-133  requirements? 

SASPs.  if  they  donate  $300,000  or 
more  in  Federal  property  to  a  donee  in 
a  fiscal  year,  must  ensure  that  the  donee 
has  an  audit  performed  in  accordance 
with  Circular  A-133.  If  a  donee  receives 
less  than  $300,000  in  donated  property, 
the  SASP  is  not  expected  to  assume 
responsibility  for  ensuring  the  donee 
meets  audit  requirements,  beyond 
making  sure  the  donee  is  aware  that  the 
requirements  do  exist.  It  is  the  donee's 
responsibility  to  identify  and  determine 
the  amount  of  Federal  assistance  it  has 
received  and  to  arrange  for  audit 
coverage. 

Reports 

§102-37.360    What  reports  must  a  SASP 
provide  to  GSA? 

(a)  Quarterly  report  on  donations. 
Submit  a  GSA  Form  3040,  State  Agency 
Monthly  Donation  Report  of  Surplus 
Personal  Property,  to  the  appropriate 
GSA  regional  office  by  the  25th  day  of 
the  month  following  the  quarter  being 
reported.  (OMB  Control  Number 
3090-0112  has  been  assigned  to  this 
form.)  Forms  and  instructions  for 
completing  the  form  are  available  from 
your  servicing  GSA  office. 

(b)  Additional  reports.  Make  other 
reports  GSA  may  require  to  carry  out  its 
discretionary  authority  to  transfer 
surplus  personal  property  for  donation 


and  to  report  to  the  Congress  on  the 
status  and  progress  of  the  donation 
program. 

Liquidating  a  SASP 

§102-37.365  What  Stops  must  a  SASP 
take  if  the  Stale  decides  to  liquidate  the 
agency? 

Before  suspending  operations,  a  SASP 
must  submit  to  GSA  a  liquidation  plan 
that  includes: 

(a)  Reasons  for  the  liquidation; 

(b)  A  schedule  for  liquidating  the 
agency  and  the  estimated  date  of 
termination; 

(c)  Method  of  disposing  of  property 
on  hand  under  the  requirements  of  this 
part; 

(d)  Method  of  disposing  of  the 
agency's  physical  and  financial  assets; 

(e)  Retention  of  all  available  records 
of  the  SASP  for  a  2-year  period 
following  liquidation;  and 

(f)  Designation  of  another 
governmental  entity  to  serve  as  the 
agency's  successor  in  function  until 
continuing  obligations  on  property 
donated  prior  to  the  closing  of  the 
agency  are  fuffilled. 

§102-37.370    Do  liquidation  plans  require 
public  notice? 

Yes,  a  liquidation  plan  constitutes  a 
major  amendment  of  a  SASP's  plan  of 
operation  and,  as  such,  requires  public 
notice. 

Subpart  E— Ooiwtions  to  Pulilic 
Agencies,  Service  Educatfcmal 
AcUvMes  (SEAS),  and  EHgHile 
Nonproftt  Organizations 

§102-37475    How  Is  the  pronoun  "you" 
used  in  this  sutipart? 

The  pronoun  "you."  when  used  in 
this,  subpart,  refers  to  the  State  agency 
for  surplus  property  (SASP). 

§102-37480    What  is  the  statutory 
auttwrity  for  donations  of  surplus  Federal 
property  made  under  this  sulipert? 

The  following  statutes  provide  the 
authority  to  donate  surplus  Federal 
property  to  different  types  of  recipients: 

(a)  Subsection  203(j)(2)  of  the 
PropCTty  Act  (40  U.S.C.  484(j)(2)) 
authorizes  surplus  property  under  the 
control  of  the  Department  of  Defense 
(DOD)  to  be  donated,  through  SASPs,  to 
educational  activities  which  are  of 
special  interest  to  the  armed  services 
(referred  to  in  this  part  102-37  as 
service  educational  activities  or  SEAs). 

(b)  Subsection  203(j)(3)  of  the 
Property  Act  (40  U.S.C.  484(j)(3)) 
authorizes  SASPs  to  donate  surplus 
property  to  public  agencies  and  to 
nonprofit  educational  or  public  health 
institutions,  such  as: 

(1)  Medical  institutions. 
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(2)  Hospitals. 

(3)  Clinics. 

(4)  Health  centers. 

(5)  Drug  abuse  or  alcohol  treatment 
centers. 

(6)  Providers  of  assistance  to  homeless 

individuals. 

(7)  Providers  of  assistance  to 
impoverished  families  and  individuals. 

(8)  Schools. 

(9)  Colleges. 

(10)  Universities. 

(11)  Schools  for  the  mentally 
disabled. 

(12)  Schools  for  the  physically 
disabled.  I 

(13)  Child  care  centers.  I 

(14)  Radio  and  television  stations 
licensed  by  the  Federal 
Communications  Commission  as 
educational  radio  or  educational 
television  stations. 

(15)  Museiuns  attended  by  the  public. 

(16)  Libraries,  serving  free  aU 
residents  of  a  community,  district,  State 
or  region. 

(c)  Section  213  of  the  CMder 
Americans  Act  of  1965,  as  amended  (42 
U.S.C.  3020d),  authorizes  donations  of 
surplus  property  to  State  or  local 
government  agencies,  or  nonprofit 
organizations  or  institutions,  that 
receive  Federal  funding  to  conduct 
programs  for  older  individuals. 

Donee  Eligibility 

f10e-37.385    WTw  detwmines  if  a 
prosfMclive  doiiM  applicant  Is  eligible  to 
receive  surplus  propiarty  under  ttiis 
sulipart? 

(a)  For  most  public  and  nonprofit  - 
activities,  the  SASP  determines  if  an 
applicant  is  eligible  to  receive  property 
as  a  public  agency,  a  nonprofit 
educational  or  public  health  institution, 
or  for  a  program  for  older  individuals. 
A  SASP  may  request  GSA  assistance  or 
guidance  in  making  such 
determinations. 

(b)  For  applicants  that  offer  courses  of 
instruction  devoted  to  the  military  arts 
and  sciences,  the  Defense  Department 
will  determine  eligibility  to  receive 
surplus  property  through  the  SASP  as  a 
service  educational  activity  or  SEA. 

§102-37.390    What  basic  criteria  must  an 
applicant  meat  before  a  SASP  can  qualify  tt 
for  eligibility? 

To  qualify  for  donation  program 
eligibility  through  a  SASP,  an  applicant 
must: 

(a)  Conform  to  the  definition  of  one  of 
the  categories  of  eligible  entities  listed 
in  §  102-37.380  (see  appendix  C  of  this 
part  for  definitions); 

(b)  Demonstrate  that  it  meets  any 
approval,  accreditation,  or  licensing 
requirements  for  operation  of  its 
program; 


(c)  Prove  that  it  is  a  public  agency  or 
a  nonprofit  and  tax-exempt  organization 
imder  section  501  of  the  Internal 
Revenue  Code; 

(d)  Certify  that  it  is  not  debarred, 
suspended,  or  excluded  from  any 
Federal  program,  including 
procurement  programs;  and 

(e)  Operate  in  compliance  with 
applicable  Federal  nondiscrimination 
statutes. 

§102-37.395    How  can  a  SASP  detormina 
wtwttwr  an  applicant  meets  any  rsquirad 
approval,  accreditation,  or  licensing 
rsquiraments? 

A  SASP  may  accept  the  following 
dociimentation  as  evidence  that  an 
applicant  has  met  established  standards 
for  the  operation  of  its  educational  or 
health  program: 

(a)  A  certificate  or  letter  from  a 
nationally  recognized  accrediting 
agency  affirming  the  applicant  meets  the 
agency's  standards  and  requirements. 

(b)  The  applicant's  appearance  on  a 
list  with  other  similarly  approved  or 
accredited  institutions  or  programs 
when  that  list  is  published  by  a  State, 
regional,  or  national  accrediting 
authority. 

(c)  Letters  from  State  or  local 
authorities  (such  as  a  board  of  health  or 
a  board  of  education)  stating  that  the 
applicant  meets  the  standards 
prescribed  for  approved  or  accredited 
institutions  and  organizations. 

(d)  In  the  case  of  educational 
activities,  letters  from  three  accredited 
or  State-approved  institutions  that 
students  from  the  applicant  institution 
have  been  and  are  being  accepted. 

(e)  In  the  case  of  public  health 
institutions,  licensing  may  be  accepted 
as  evidence  of  approval,  provided  the 
licensing  aythority  prescribes  the 
medical  requirements  and  standards  for 
the  professional  and  technical  services 
of  the  institution. 

(f)  The  awarding  of  research  grants  to 
the  institution  by  a  recognized  authority 
such  as  the  National  Institutes  of  Health, 
the  National  Institute  of  Education,  or 
by  similar  national  advisory  council  or 
organization. 

§102-37.400  What  type  of  eligibllity 
information  must  a  SASP  maintain  on 
donees? 

In  general,  you  must  maintain  the 
records  required  by  your  State  plan  to 
document  donee  eligibility  (see 
appendix  B  of  this  part).  For  SEAs,  you 
must  maintain  separate  records  that 
include: 

(a)  Documentation  verifying  that  the 
activity  has  been  designated  as  eligible 
by  DOD  to  receive  surplus  DOD 
property. 


(b)  A  statement  designating  one  or 
more  donee  representative(s)  to  act  for 
the  SEA  in  acquiring  property. 

(c)  A  listing  of  the  types  of  property 
that  are  needed  or  have  been  authorized 
by  DOD  for  use  in  the  SEA's  program. 

§102-37.405    How  often  must  a  SASP 
update  donee  eligibility  records? 

You  must  update  donee  eligibility 
records  as  needed,  but  no  less  than 
every  3  years,  to  ensiue  that  all 
documentation  supporting  the  donee's 
eligibility  is  ciurent  and  accurate. 
Annually,  you  must  update  files  for 
nonprofit  organizations  whose 
eligibility  depends  on  annual 
appropriations,  annual  licensing,  or 
annual  certification.  Particular  care  ' 
must  be  taken  to  ensiue  that  all  records 
relating  to  the  authority  of  donee 
representatives  to  receive  and  receipt  for 
property,  or  to  screen  property  at 
Federal  facilities,  are  current. 

§102-37.410    What  must  a  SASP  do  If  a 
donee  fails  to  maintein  tts  eligibility  status? 

If  you  determine  that  a  donee  has 
foiled  to  maintain  its  eligibility  status, 
you  must  terminate  distribution  of 
property  to  that  donee,  recover  any 
usable  property  still  xmder  Federal 
restriction  (as  outlined  in  §  102-37.465), 
and  take  any  other  required  compliance 
actions. 

§102-37.415    What  should  a  SASP  do  If  an 
applicant  appeals  a  negatWe  eligibility 
determination? 

If  an  applicant  appeals  a  negative 
eligibility  determination,  forward 
complete  documentation  on  the  appeal 
request,  including  your  comments  and 
recommendations,  to  the  applicable 
GSA  regional  office  for  review  and 
coordination  with  GSA  headquarters. 
GSA's  decision  will  be  final. 

Conditional  Eligibility 

§102-37.420    May  a  SASP  grant 
conditional  eligibility  to  applicants  wtw 
would  otherwise  qualify  aa  eligible  donees, 
but  have  been  unable  to  ot>tain  approval, 
accreditation,  or  licensing  because  they  are 
newly  organized  or  their  facilities  are  not 
yet  consbiicted? 

You  may  grant  conditional  eligibility 
to  such  an  applicant  provided  it  submits 
a  statement  from  any  required 
approving,  accrediting,  or  licensing 
authority  confirming  it  will  be 
approved,  accredited,  or  licensed. 

§102-37.425    Itay  a  SASP  grant 
conditional  eligibility  to  a  not-for-profit 
organization  whose  tax-exempt  status  is 
pending? 

No,  imder  no  circiunstances  may  you 
grant  conditional  eligibility  prior  to 
receiving  from  the  applicant  a  copy  of 


a  letter  of  determination  by  the  Internal 
Revenue  Service  stating  that  the 
applicant  is  exempt  from  Federal 
taxation  under  section  501  of  the 
Internal  Revenue  Code. 

§102-37.430    What  property  can  a  SASP 
malte  available  to  a  donee  with  conditional 
eligibility? 

You  may  only  make  available  surplus 
property  that  the  donee  can  use 
immediately.  You  may  not  make 
available  property  that  will  only  be  used 
at  a  later  date,  for  example,  after  the 
construction  of  the  donee's  facility  has 
been  completed. 

Terms  and  Conditions  of  Donation 

§  1 02-37.435    For  wtwt  purposes  may 
donees  acquire  and  use  suiplus  property? 

A  donee  may  acquire  and  use  surplus 
property  only  for  the  following 
authorized  purposes: 

(a)  Public  purposes.  A  public  agency 
that  acquires  surplus  property  through  a 
SASP  must  use  such  property  to  carry 
out  or  to  promote  one  or  more  public 
purposes  for  the  people  it  serves. 

(b)  Educational  and  public  health 
purposes,  including  related  research.  A 
nonprofit  educational  or  public  health 
institution  must  use  surplus  property 
for  education  or  public  health, 
including  research  for  either  piupose 
and  assistance  to  the  homeless  or 
impoverished.  While  this  does  not 
preclude  the  use  of  donated  surplus 
property  for  a  related  or  subsidiary 
purpose  incident  to  the  institution's 
overall  program,  the  property  may  not 
be  used  for  a  nonrelated  or  commercial 
purpose. 

(c)  Programs  for  older  individuals.  An 
entity  that  conducts  a  program  for  older 
individuals  must  use  donated  surplus 
property  to  provide  services  that  are 
necessary  for  the  general  welfare  of 
older  individuals,  such  as  social 
services,  transportation  services, 
nutrition  services,  legal  services,  and 
multipiupose  senior  centers. 

§  102-37.440    May  donees  acquire  property 
for  exchange? 

No,  a  donee  may  not  acquire  property 
with  the  intent  to  sell  or  trade  it  for 
other  assets. 

§102-37.445    What  certificationa  must  a 
donee  malie  before  receiving  property? 

Prior  to  a  SASP  releasing  property  to 
a  donee,  the  donee  must  certify  that: 


(a)  It  is  a  public  agency  or  a  nonprofit 
organization  meeting  the  requirements 
of  the  Property  Act  and/or  regulations  of 
GSA;  ■ 

(b)  It  is  acquiring  the  property  for  its 
own  use  and  will  use  the  property  for 
authorized  purposes; 

(c)  Funds  are  available  to  pay  all  costs 
and  charges  incident  to  the  donation; 

(d)  It  will  comply  with  the 
nondiscrimination  regulations  issued 
under  title  VI  of  the  Civil  Rights  Act  of 
1964  (42  U.S.C.  2000d-2000d-4), 
section  606  of  title  VI  of  the  Federal 
Property  and  Administrative  Services 
Act  of  1949  (40  U.S.C.  476),  as 
amended,  section  504  of  the 
Rehabilitation  Act  of  1973  (29  U.S.C. 
794),  as  amended,  title  IX  of  the 
Education  Amendments  of  1972  (20 
U.S.C.  1681-1688),  as  amended,  and 
section  303  of  the  Age  Discrimination 
Act  of  1975  (42  U.S.C.  6101-6107);  and 

(e)  It  isn't  currently  debarred, 
suspended,  declared  ineligible,  or         "* 
otherwise  excluded  from  receiving  the 
property. 

§  1 02-37.450    What  agreements  must  a 
donee  make? 

Before  a  SASP  may  release  property  to 
a  donee,  the  donee  must  agree  to  the 
following  conditions: 

(a)  The  property  is  acquired  on  an  "as 
is,  where  is"  basis,  without  warranty  of 
any  kind,  and  it  will  hold  the 
Government  harmless  from  any  or  all 
debts,  liabilities,  judgments,  costs, 
demands,  suits,  actions,  or  claims  of  any 
nature  arising  from  or  incident  to  the 
donation  of  the  property,  its  use,  or  final 
disposition. 

(b)  It  will  retiun  to  the  SASP,  at  its 
own  racpense,  any  donated  property: 

(1)  That  is  not  placed  in  use  for  the 
piuposes  for  which  it  was  donated 
within  1  year  of  donation;  or 

(2)  Which  ceases  to  be  used  for  such 
purposes  within  1  year  after  being 
placed  in  use. 

(c)  It  will  comply  with  the  terms  and 
conditions  imposed  by  the  SASP  on  the 
use  of  any  item  of  property  having  a 
unit  acquisition  cost  of  $5,000  or  more 
and  any  passenger  motor  vehicle  or 
other  donated  item.  (Not  applicable  to 
SEAs.) 

(d)  It  agrees  that,  upon  execution  of 
the  SASP  distribution  dociunent,  it  has 
conditional  title  only  to  the  property 
during  the  applicable  period  of 
restriction.  Full  title  to  the  property  will 


vest  in  the  donee  only  after  the  donee 
has  met  all  of  the  requirements  of  this 
part. 

(e)  It  will  comply  with  conditions 
imposed  by  GSA,  if  any,  requiring 
special  handling  or  use  limitations  on 
donated  property. 

(f)  It  will  use  the  property  for  an 
authorized  purpose  during  the  period  of 
restriction. 

(g)  It  will  obtain  permission  from  the 
SASP  before  selling,  trading,  leasing, 
loaning,  bailing,  cannibalizing, 
encumbering  or  otherwise  disposing  of 
property  during  the  period  of 
restriction,  or  removing  it  permanently 
for  use  outside  the  State. 

(h)  It  will  report  to  the  SASP  on  the 
use,  condition,  and  location  of  donated 
property,  and  on  other  pertinent  matters 
as  the  SASP  may  require  fttjm  time  to 
time. 

(i)  If  an  insiued  loss  of  the  property 
occurs  during  the  period  of  restriction, 
GSA  or  the  SASP  (depending  on  which 
agency  has  imposed  the  restriction)  will 
be  entitled  to  reimbursement  out  of  the 
insurance  proceeds  of  an  amount  equal 
to  the  unamortized  portion  of  the  fair 
market  value  of  the  damaged  or 
destroyed  item. 

Special  Handling  or  Use  Conditions 

§102-37.455    On  what  categories  of 
surplus  property  has  GSA  imposed  special 
handling  conditions  or  use  limitations? 

GSA  has  imposed  special  handling  or 
processing  requirements  on  the  property 
discussed  in  this  section.  GSA  may,  on 
a  case-by-case  basis,  prescribe 
additional  restrictions  for  handling  or 
using  these  items  or  prescribe  special 
processing  requirements  on  items  in 
addition  to  those  listed  in  this  section. 

(a)  Aircraft  and  vessels.  The 
requirements  of  this  section  apply  to  the 
donation  of  any  fixed-  or  rotary- wing 
aircraft  and  donable  vessels  that  are  50 
feet  or  more  in  length,  having  a  unit 
acquisition  cost  of  $5,000  or  more, 
regardless  of  the  purpose  for  which 
donated.  Such  aircraft  or  vessels  may  be 
donated  to  public  agencies  and  eligible 
nonprofit  activities  provided  the  aircraft 
or  vessel  is  not  classified  for  reasons  of 
national  security  and  any  lethal 
characteristics  are  removed.  The 
following  table  provides  locations  of 
other  policies  and  procedures  governing 
aircraft  and  vessels: 
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(2)  Documentation  needed  by  GSA  to  process  requests  for  aircraft  or  vessels 

(3)  Special  terms,  conditions,  and  restrictions  imposed  on  aircraft  and  vessels 

(4)  Guidelines  on  preparing  letters  of  intent  for  aircraft  or  vessels  


oGq. 


§102-37.225. 


§102-37.460. 


§102-37.230. 


(b)  Alcohol.  (1)  When  taoc-free  or 
specially  denatured  alcohol  is  requested 
for  donation,  the  donee  must  have  a 
special  pennit  issued  by  the  Assistant 
Regional  Commissioner  of  the 
appropriate  regional  office,  Bureau  of 
Alcohol,  Tobacco,  and  Firearms  (BATF), 
Department  of  the  Treasury,  in  order  to 
acquire  the  property.  Include  the  BATF 
use-permit  nimiber  on  the  SF  123, 
Transfer  Oder  Surplus  Personal 
Property. 

(2)  You  may  not  store  tax-firee  or 
specially  denatured  alcohol  in  SASP 
facilities.  You  must  make  arrangements 
for  this  property  to  be  shipped  or 
transported  directly  from  the  holding 
agency  to  the  designated  donee. 

(c)  Hazardous  materials,  firearms, 
and  property  with  unsafe  or  dangerous 
characteristics.  For  hazardous  materials, 
firearms,  and  property  with  imsafe  or 
dangerous  characteristics,  see  p^rt  101- 
42  of  this  title. 

(d)  Franked  and  penalty  mail 
envelopes  and  official  letterhead.  » 
Franked  and  penalty  mail  envelopes 
and  official  letterhead  may  not  be 
donated  without  the  SASP  certifying 
that  all  Federal  Government  markings 
will  be  obliterated  before  use. 

§102-37.460   What  special  tennsafMi 
condWon>app«y  to  the  donation  of  aircraft 


The  fbUowing  special  terms  and 
conditions  apply  to  the  donation  of 
aircraft  and  vessels: 

(a)  Tliere  must  be  a  period  of 
restriction  which  will  expire  after  the 
aircraft  or  vessel  has  been  used  for  the 
purpose  stated  in  the  letter  of  intent  (see 
§  102-37.230)  for  a  period  of  5  years, 
except  that  the  period  of  restriction  for 
a  combat-configured  aircraft  is  in 
perpetuity. 

(b)  The  donee  of  an  aircraft  must 
apply  to  the  FAA  for  registration  of  an 
aircraft  intended  for  flight  use  within  30 
calendar  days  of  receipt  of  the  aircraft. 
The  donee  of  a  vessel  must,  within  30 
calendar  days  of  receipt  of  the  vessel, 
apply  for  dociunentation  of  the  vessel 
under  applicable  Federal,  State,  and 
local  laws  and  must  record  each 
dociunent  with  the  U.S.  Coast  Guard  at 
the  port  of  documentatian.  The  donee's 
application  for  registration  or 
documentation  must  include  a  fully 
executed  copy  of  the  conditional 


transfer  document  and  a  copy  of  its 
letter  of  intent.  The  donee  must  provide 
the  SASP  and  GSA  with  a  copy  of  the 
FAA  registration  (and  a  copy  of  its  FAA 
Standard  Airworthiness  Certificate  if  the 
aircraft  is  to  be  flown  as  a  civil  aircraft) 
or  Coast  Guard  documentation. 

(c)  The  aircraft  or  vessel  must  be  used 
solely  in  accordance  with  the  executed 
conditional  transfer  document  and  the 
plan  of  utilization  set  forth  in  the 
donee's  letter  of  intent,  imless  the  donee 
has  amended  the  letter,  and  it  has  been 
approved  in  writing  by  the  SASP  and 
GSA  and  a  copy  of  the  amendment 
recorded  with  FAA  or  the  U.S.  Coast 
Guard,  as  applicable. 

(d)  In  the  event  any  of  the  terms  and 
conditions  imposed  by  the  conditional 
transfer  document  are  breached,  title 
may  revert  to  the  Government.  GSA  may 
require  the  donee  to  return  the  aircraft 
or  vessel  or  pay  for  any  unauthorized 
disposal,  transaction,  or  use. 

(e)  If,  during  the  period  of  restriction, 
the  aircraft  or  vessel  is  no  longer  needed 
^  the  donee,  the  donee  must  promptly 
notify  the  SASP  and  request  disposal 
instructions.  A  SASP  may  not  issue 
disposal  instructions  without  the  prior 
written  conciuxence  of  GSA. 

(f)  Military  aircraft  previously  used 
for  ground  instruction  and/or  static 
display  (Category  B  aircraft,  as 
designated  by  DOD)  or  that  are  combat- 
configured  (Category  C  aircraft)  may  not 
be  donated  for  flight  purposes. 

(g)  For  all  aircraft  donated  for 
nonflight  use,  the  donee  must,  within  30 
calendar  days  of  receipt  of  the  aircraft, 
turn  over  to  the  SASP  the  remaining 
aircraft  historical  records  (except  the 
records  of  the  major  components/life 
limited  parts;  e.g.,  engines, 
transmissions,  rotor  blades,  etc., 
necessary  to  substantiate  their  reuse). 
The  SASP  in  tirni  must  transmit  the 
records  to  GSA  for  forwarding  to  the 
FAA. 

Release  of  Restrictions 

§  102-37.465    May  a  SASP  modify  or 
release  any  of  the  terms  and  conditiona  of 
dortation? 

You  may  alter  or  grant  releases  from 
State-imposed  restrictions,  provided 
your  State  plan  of  operation  sets  forth 
the  standards  by  which  such  actions 
will  be  taken.  You  may  not  grant 


releases  from,  or  amendments  or 
corrections  to; 

(a)  The  terms  and  conditions  you  are 
required  by  the  Property  Act  to  impose 
on  the  use  of  passenger  motor  vehicles 
and  any  item  of  property  having  a  unit 
acquisition  cost  of  $5,000  or  more. 

(b)  Any  special  handling  condition  or 
use  limitation  imposed  by  GSA,  except 
with  the  prior  written  approval  of  GSA. 

(c)  The  statutory  requirement  that 
usable  property  be  returned  by  the 
donee  to  the  SASP  if  the  property  has 
not  been  placed  in  use  for  the  purposes 
for  which  it  was  donated  within  1  year 
of  donation  or  ceases  to  be  used  by  the 
donee  for  those  piuposes  within  1  year 
of  being  placed  in  use,  except  that: 

(1)  You  may  grant  authority  to  the 
donee  to  cannibalize  property  items 
subject  to  this  requirement  when  you 
determine  that  such  action  will  result  in 
increased  use  of  the  property  and  that 
the  proposed  action  meets  the  standards 
prescribed  in  your  plan  of  operation. 

(2)  You  may,  with  the  written 
concurrence  of  GSA,  grant  donees: 

(i)  A  time  extension  to  place  property 
into  use  if  the  delay  in  putting  the 
property  into  use  was  beyond  the 
control  and  without  the  fault  or 
negligence  of  the  donee. 

(ii)  Authority  to  trade  in  one  donated 
item  for  one  like  item  having  similar  use 
potential. 

§102-37.470    At  what  point  may 
restrictions  be  releasad  on  property  that 
has  been  authorized  for  cannibaiization?    ^ 

Property  authorized  for 
cannibaiization  must  remain  under  the 
period  of  restriction  imposed  by  the 
transfer/distribution  dociunent  until  the 
proposed  cannibaiization  is  completed. 
Components  resulting  from  the 
cannibaiization,  which  have  a  imit 
acquisition  cost  of  $5,000  or  more,  must 
remain  under  the  restrictions  imposed 
by  the  transfer/distribution  dociunent. 
Components  with  a  unit  acquisition  cost 
of  less  than  $5,000  may  ))e  released 
upon  cannibaiization  from  the 
additional  restrictions  imposed  by  the 
State.  However,  these  components  must 
continue  to  be  used  or  be  otherwise 
disposed  of  in  accordance  with  this 
part. 
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§102-37.475    What  are  the  requirements 
for  releasing  restrictions  on  property  being 
considered  for  exchange? 

GSA  must  consent  to  the  exchange  of 
donated  property  under  Federal 
restrictions  or  special  handling 
conditions.  The  donee  must  have  used 
the  donated  item  for  its  acquired 
purpose  for  a  minimum  of  6  months 
prior  to  being  considered  for  exchange, 
and  it  must  be  demonstrated  that  the 
exchange  will  result  in  increased 
utilization  value  to  the  donee.  As  a 
condition  of  approval  of  the  exchange, 
the  item  being  exchanged  must  have 
remained  in  compliance  with  the  terms 
and  conditions  of  the  donation. 
Otherwise,  §  102-37.485  applies.  The 
item  acquired  by  the  donee  must  be: 

(a)  Made  subject  to  the  period  of 
restriction  remaining  on  the  item 
exchanged;  and 

(b)  Of  equal  or  greater  value  than  the 
item  exchanged. 

Compliance  and  Utilization 

§  1 02-37.480    What  must  a  SASP  do  to 
ensure  that  property  is  used  for  the 
purpose(s)  for  which  it  was  donated? 

You  must  conduct  utilization  reviews, 
as  provided  in  your  plan  of  operation, 
to  ensure  that  donees  are  using  surplus 
property  diuing  the  period  of  restriction 
for  the  purposes  for  which  it  was 
donated.  You  must  fully  document  yoiu: 
efforts  and  report  all  instances  of 
noncompliance  (misuse  or  mishandling 
of  property)  to  GSA. 

§  1 02-37.485    What  actions  must  a  SASP 
talce  if  a  review  or  ottier  information 
indicates  noncompliance  with  donation 
terms  and  conditions? 

If  a  review  or  other  information 
indicates  noncompliance  with  donation 
terms  and  conditions,  you  must: 

(a)  Promptly  investigate  any 
suspected  failure  to  comply  with  the 
conditions  of  donated  property; 

(b)  Notify  GSA  immediately  where 
there  is  evidence  or  allegation  of  fraud, 
wrongdoing  by  a  screener,  or  nonuse, 
misuse,  or  unauthorized  disposal  or 
destruction  of  donated  property; 

(c)  Temporarily  defer  any  further 
donations  of  property  to  any  donee  to  be 
investigated  for  noncompliance 
allegations  until  such  time  as  the 
investigation  has  been  completed  and: 

(1)  A  determination  made  that  the 
allegations  are  imfounded  and  the 
deferment  is  removed. 

(2)  The  allegations  are  substantiated 
and  the  donee  is  proposed  for 
suspension  or  debarment;  and 

(d)  Take  steps  to  correct  the 
noncompliance  or  otherwise  enforce  the 
conditions  imposed  on  use  of  the 
property  if  a  donee  is  found  to  be  in 


noncompliance.  Enforcement  of 
compliance  may  involve: 

(1)  Ensuring  the  property  is  used  by 
the  present  donee  for  the  purpose  for 
which  it  was  donated. 

(2)  Recovering  the  property  from  the 
donee  for: 

(i)  Redistribution  to  another  donee 
within  the  State; 

(ii)  Transfer  through  GSA  to  another 
SASP;  or 

(iii)  Transfer  through  GSA  to  a 
Federal  agency. 

(3)  Recovering  fair  market  value  or  the 
proceeds  of  disposal  in  cases  of 
unauthorized  disposal  or  destruction. 

(4)  Recovering  fair  rental  value  for 
property  in  cases  where  the  property 
has  been  loaned  or  leased  to  an 
ineligible  user  or  used  for  an 
unauthorized  purpose. 

(5)  Disposing  of  by  public  sale 
property  no  longer  suitable,  usable,  or 
necessary  for  donation. 

§102-37.490    When  must  a  SASP 
coordinate  with  GSA  on  compliance 
actions? 

You  must  coordinate  with  GSA  before 
selling  or  demanding  payment  of  the 
fair  market  or  fair  rental  value  of 
donated  property  that  is: 

(a)  Subject  to  any  special  handling 
condition  or  use  limitation  imposed  by 
GSA  (see  §  102-37.455);  or 

(b)  Not  properly  used  within  1  year  of 
donation  or  which  ceases  to  be  properly 
used  within  1  year  of  being  placed  in 
use. 

§  102-37.495    How  must  a  SASP  handle 
funds  derived  from  compliance  actions? 

You  must  handle  funds  derived  from 
compliance  actions  as  follows: 

(a)  Enforcement  of  Federal 
restrictions.  You  must  promptly  remit  to 
GSA  any  funds  derived  from  the 
enforcement  of  compliance  involving  a 
violation  of  any  Federal  restriction,  for 
deposit  in  the  Treasury  of  the  United 
States.  You  must  also  submit  any 
supporting  documentation  indicating 
the  source  of  the  funds  and  essential 
background  information. 

(b)  Enforcement  of  State  restrictions. 
You  may  retain  any  funds  derived  from 
a  compliance  action  involving  violation 
of  any  State-imposed  restriction  and  use 
such  funds  as  provided  in  your  State 
plan  of  operation. 

Returns  and  Reimbursement 

§  1 02-37.500    May  a  donee  receive 
reimtwrsement  for  its  donation  expenses 
wtien  unneeded  property  is  returned  to  tt>e 
SASP? 

When  a  donee  returns  unneeded 
property  to  a  SASP,  the  donee  may  be 
reimbursed  for  all  or  part  of  the  initial 


cost  of  any  repairs  required  to  make  the 
property  usable  if: 

(a)  The  property  is  transferred  to  a 
Federal  agency  or  sold  for  the  benefit  of 
the  U.S.  Government; 

(b)  No  breach  of  the  terms  and 
conditions  of  donation  has  occurred; 
and 

(c)  GSA  authorizes  the 
reimbursement. 

§  1 02-37.505    How  does  a  donee  apply  for 
and  receive  reimbursement  for  unneeded 
property  returned  to  a  SASP? 

If  the  donee  has  incurred  repair 
expenses  for  property  it  is  returning  to 
a  SASP  and  wishes  to  be  reimbursed  for 
them,  it  will  inform  the  SASP  of  this. 
The  SASP  wii^^ecommend  for  GSA 
approval  a  reimbursement  amount, 
taking  into  consideration  the  benefit  the 
donee  has  received  from  the  use  of  the 
property «nd  making  appropriate 
deductions  for  that  use. 

(a)  If  this  property  is  subsequently 
transferred  to  a  Federal  agency,  the 
receiving  agency  will  be  required  to 
reimburse  the  donee  as  a  condition  of 
the  transfer. 

(b)  If  the  property  is  sold,  the  donee 
will  be  reimbursed  from  the  sales 
proceeds. 

Special  Provisions  Pertaining  to  SEAs 

§102-37.510    Are  there  special 
requirements  for  donating  property  to 
SEAs? 

Yes,  only  DOD-generated  property 
may  be  donated  to  SEAs.  When 
donating  DOD  property  to  an  eligible 
SEA,  SASPs  must  observe  any 
restrictions  the  sponsoring  Military 
Service  may  have  imposed  on  the  types 
of  property  the  SEA  may  receive. 

§  1 02-37.51 5    Do  SEAs  have  a  priority  over 
ottier  SASP  dor>ees  for  DOD  property? 

Yes.  SEAs  have  a  priority  over  other 
SASP  donees  for  DOD  property,  but 
only  if  DOD  requests  GSA  to  allocate 
surplus  DOD  property  through  a  SASP 
for  donation  to  a  specific  SEA.  In  such 
cases.  DOD  would  be  expected  to  clearly 
identify  the  items  in  question  and 
briefly  justify  the  request. 

Subpart  F— Dorurtions  to  Public 
Airports 

§102-37.520    What  is  the  authority  for 
public  airport  donations? 

The  authority  for  public  airport 
donations  is  49  U.S.C.  47151.  49  U.S.C. 
47151  authorizes  executive  agencies  to 
give  priority  consideration  to  requests 
from  a  public  airport  (as  defined  in  41 
U.S.C.  47102)  for  the  donation  of 
siuplus  property  if  the  Department  of 
Transportation  (DOT)  considers  the 
property  appropriate  for  airport 
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purposes  and  GSA  approves  the 
donation.  | 

§  102-37.525    What  should  a  holding 
agency  do  it  it  wants  a  public  airport  to 
receive  priority  consideration  tor  excess 
personal  property  it  has  reported  to  GSA? 

A  holding  agency  interested  in  giving 
priority  consideration  to  a  public  airport 
should  annotate  its  reporting  document 
to  make  GSA  aware  of  this  interest.  In 
an  addendum  to  the  document,  include 
the  name  of  the  requesting  airport, 
specific  property  requested,  and  a  brief 
description  of  how  the  airport  intends  to 
use  the  property. 

§102-37.530    What  are  FAA's 
responsibilities  in  the  donation  of  surplus 
property  to  public  airports? 

In  the  donation  of  surplus  property  to 
public  airports,  the  Federal  Aviation 
Administration  (FAA),  acting  yider 
delegation  from  the  DOT,  is  responsible 
for: 

(a)  Determining  the  property 
requirements  of  any  State,  political 
subdivision  of  a  State,  or  tax-supported 
organization  for  public  airport  use; 

(b)  Setting  eligibility  requirements  for 
public  airports  and  making 
determinations  of  eligibility; 

(c)  Certifying  that  property  listed  on  a 
transfer  request  is  desirable  or  necessary 
for  public  airport  use; 

(d)  Advising  GSA  of  FAA  officials 
authorized  to  certify  transfer  requests 
and  notifying  GSA  of  any  changes  in 
signatory  authority; 

(e)  Determining  and  enforcing 
compliance  with  the  terms  and 
conditions  imder  which  surplus 
personal  property  is  transferred  for 
public  airport  use;  and 

(f)  Authorizing  public  airports  to  visit 
holding  agencies  for  the  piupose  of 
screening  and  selecting  property  for 
transfer.  This  responsibility  includes: 

(1)  Issuing  a  screening  pass  or  letter 
of  authorization  to  only  those  persons 
who  are  qualified  to  screen. 

(2)  Maintaining  a  ciurent  record  (to 
include  names,  addresses,  and 
telephone  numbers,  and  additional 
identifying  information  such  as  driver's 
license  or  social  security  numbers)  of 
screeners  operating  under  FAA 
authority  and  makhig  such  records 
available  to  GSA  upon  request. 

(3)  Recovering  any  expired  or  invalid 
screener  authorizations^ 

1102-37.535  Wlurt  infomurtion  must  FAA 
provide  to  GSA  on  its  administration  of  the 
public  airport  donation  program? 

So  that  GSA  has  information  on 
Which  to  base  its  discretionary  authority 
to  approve  the  donation  of  surplus 
personal  property,  FAA  must: 

(a)  Provide  copies  of  internal 
instructions  that  outline  the  scope  of 


FAA's  oversight  program  for  enforcing 
compliance  with  the  terms  and 
conditions  of  transfer;  and 

(b)  Report  any  compliance  actions 
involving  donations  to  public  airports. 

Subpart  G — Donations  to  the  American 
National  Red  Cross 

§  1 02-37.540    What  is  the  authority  for 
donations  to  the  American  National  Red 
Cross? 

Subsection  203(1)  of  the  Property  Act 
(40  U.S.C.  484(1))  authorizes  GSA  "to 
donate  to  the  Red  Cross,  for  charitable 
use,  such  property  as  was  originally 
derived  from  or  through  the  Red  Cross. 

§  1 02-37.545    What  type  of  property  may 
the  American  National  Red  Cross  receive? 

The  Red  Cross  may  receive  surplus 
gamma  globulin,  dried  plasma,  albumin, 
antihemophilic  globulin,  fibrin  foam, 
surgical  dressings,  or  other  products  or 
materials  it  processed,  produced,  or 
donated  to  a  Federal  agency. 

§  1 02-37.550    What  steps  must  the 
American  National  Red  Cross  take  to 
acquire  surplus  property? 

Upon  receipt  of  information  from 
GSA  regarding  the  availability  of 
surplus  property  for  donation,  the  Red 
Cross  will: 

(a)  Have  21  calendar  days  to  inspect 
the  property  or  request  it  without 
inspection;  and 

(b)  Be  responsible  for  picking  up 
property  donated  to  it  or  arranging  and 
paying  for  its  shipment. 

§  1 02-37.555    What  happens  to  property 
the  American  National  Red  Cross  does  not 
request? 

Property  the  Red  Cross  declines  to 
request  will  be  offered  to  SASPs  for 
distribution  to  eligible  donees.  If  such 
property  is  transferred,  GSA  will  require 
the  SASP  to  ensure  that  all  Red  Cross 
labels  or  other  Red  Cross  identifications 
are  obliterated  or  removed  from  the 
property  before  it  is  used. 

Subpart  H— Donations  to  Public 
Bodies  in  Lieu  of  Abandonment/ 
Destruction 

§102-37.560    What  Is  a  public  tMdy? 

A  public  body  is  any  department, 
agency,  special  purpose  district,  or  other 
instrumentality  of  a  State  or  local 
government;  any  Indian  tribe;  or  any 
agency  of  the  Federal  Government. 

§102-37.565    What  is  the  authority  for 
donations  to  public  bodies? 

Subsection  202(h)  of  the  Property  Act 
(40  U.S.C.  483(h))  authorizes  the 
abandonment,  destruction,  or  donation 
to  public  bodies  of  property  which  has 
no  commercial  value  or  for  which  the 


estimated  cost  of  continued  care  and   ^ 
handling  would  exceed  the  estimated 
proceeds  from  its  sale. 

§  102-37.570    What  type,  of  property  may  a 
holding  agency  donate  under  this  subpart? 

Only  that  property  a  holding  agency 
has  made  a  written  determination  to 
abandon  or  destroy  (see  process  in  part 
102-36  of  this  chapter)  may  be  donated 
under  this  subpart.  A  holding  agency 
may  not  donate  property  that  requires 
destruction  for  health,  safety,  or  securit}' 
reasons.  When  disposing  of  hazardous 
materials  and  other  dangerous  property, 
a  holding  agency  must  comply  with  all 
applicable  laws  and  regulations  and  any 
special  disposal  requirements  in  part 
101-42  of  this  title. 

§  1 02-37.575    Is  there  a  special  form  for 
holding  agencies  to  process  donations? 

There  is  no  special  form  for  holding 
agencies  to  process  donations.  A 
holding  agency  may  use  any  docvunent 
that  meets  its  agency's  needs  for 
maintaining  an  audit  trail  of  the 
transaction. 

§  1 02-37.580    Who  is  responsible  for  costs 
associated  with  the  donation? 

The  recipient  public  body  is 
responsible  for  paying  the  disposal  costs 
incident  to  the  donation,  such  as 
packing,  preparation  for  shipment, 
demilitarization  (as  defined  in 
§  102-36.40  of  this  chapter),  loading, 
and  transportation  to  its  site. 

Appendix  A — Miscellaneous  Donation 
Statutes 

The  following  is  a  listing  of  statutes  which 
authorize  donations  which  do  not  require 
GSA's  approval: 

Statute:  10  U.S.C.  2572. 

Donor  Agency:  Any  military  department 
(Army,  Navy,  and  Air  Force)  or  the  Coast 
Guard. 

Tvpe  of  Property:  Books,  manuscripts, 
works  of  art,  historical  artifacts,  drawings, 
plans,  models,  and  condemned  or  obsolete 
combat  material. 

Eligible  Recipients:  Municipal 
corporations;  soldiers'  monument 
associations;  museums,  historical  societies, 
or  historical  institutions  of  a  State  or  foreign 
nation;  incorporated  museums  that  are 
operated  and  mauntained  for  educational 
purposes  only  and  the  charters  of  which 
denies  them  the  right  to  operate  for  profit; 
posts  of  the  Veterans  of  Foreign  Wars  of  the 
United  States  or  of  the  American  Legion  or 
a  unit  of  any  other  recognized  war  veterans' 
association;  local  or  national  units  of  any  war 
veterans'  association  of  a  foreign  nation 
which  is  recognized  by  the  national 
government  of  that  nation  or  a  principal 
subdivision  of  that  nation;  and  posts  of  the 
Sons  of  Veterans  Reserve. 

Statute:  10  U.S.C.  7306. 

Donor  Agency:  Department  of  the  Navy. 
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Type  of  Property:  Any  vessel  stricken  from 
the  Naval  Vessel  Register  or  any  captured 
vessel  in  the  possession  of  the  Navy. 

Eligible  Recipients:  States, 
Commonwealths,  or  possessions  of  the 
United  States;  the  District  of  Columbia;  and 
not-for-profit  or  nonprofit  entities. 

Statute:  10  U.S.C.  7541. 

Donor  Agency:  Department  of  the  Navy. 

Type  of  Property:  Obsolete  material  not 
needed  for  naval  purposes. 

Eligible  Recipients:  Sea  scouts  of  the  Boy 
Scouts  of  America;  Naval  Sea  Cadet  Corps; 
and  the  Young  Marines  of  the  Marine  Corps 
League. 

Statute:  10  U.S.C.  7545. 

Donor  Agency:  Department  of  the  Navy. 


Type  of  Property:  Captured,  condemned,  or 
obsolete  ordnance  material,  books, 
manuscripts,  works  of  art,  drawings,  plans, 
and  models;  other  condemned  or  obsolete 
material,  trophies,  and  flags;  and  other 
material  of  historic  interest  not  needed  by  the 
Navy. 

Eligible  Recipients:  States,  territories, 
commonwealths,  or  possessions  of  the 
United  States,  or  political  subdivisions  or 
municipal  corporations  thereof;  the  District 
of  Columbia;  libraries;  historical  societies; 
educational  institutions  whose  graduates  or 
.students  fought  in  World  War  I  or  World  War 
II;  soldiers'  monument  associations;  State 
museums;  museums  operated  and 
maintained  for  educational  purposes  only, 
whose  charter  denies  it  the  right  to  operate 
for  profit;  posts  of  the  Veterans  of  Foreign 
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Wars  of  the  United  States;  American  Legion 
posts;  recognized  war  veterans'  associations; 
or  posts  of  the  Sons  of  Veterans  Reserve. 

Statute:  14  U.S.C.  641(a). 

Donor  Agency:  Coast  Guard. 

Type  o/ Property:  Obsolete  or  other 
material  not  needed  for  the  Coast  Guard. 

Eligible  Recipients:  Coast  Guard  Auxiliary: 
sea  scout  service  of  the  Boy  Scouts  of 
America;  and  public  bodies  or  private  . 
organizations  not  organized  for  profit. 

Appendix  B — ^Elements  of  a  State  Plan 
of  Operation 

The  following  is  the  information  and 
assurances  that  must  be  included  in  a  SASP's 
plan  of  operation: 


Regarding .  .  . 

The  plan  must ... 

(a)  Designatkm  of  a  SASP 

(1)  Name  the  State  agency  that  will  be  responsible  for  administering  the  plan. 

(2)  Describe  the  responsibilities  vested  in  the  agency  which  must  include  the  authorities  to  acquire, 
warehouse  and  distribute  surplus  property  to  eligible  donees,  carry  out  other  requirements  of  the 
State  plan,  and  provide  details  corx^ming  ttie  organization  of  the  agency,  including  supervision, 
staffing,  structure,  and  physical  facilrties. 

(3)  Indicate  the  organizational  status  of  the  agency  within  the  State  governmental  stoicture  and  the  titte 
of  the  State  official  who  directly  supervises  the  State  agent. 

(b)  Operational  auttKXity 

Include  copies  of  existing  State  statutes  and^or  executive  orders  relative  to  the  operational  authority  of 
the  SASP.  Where  express  statutory  auttuxity  does  not  exist  or  is  ambiguous,  or  where  authority  ex- 
ists by  virtue  of  executve  order,  the  plan  must  include  also  the  opinion  of  the  State's  Attomey  Gen' 
eral  regarding  ttie  existence  of  such  authority. 

(c)  Inventory  control  and  accounting 
system. 

(1)  Require  ttie  SASP  to  use  a  nrtanagement  control  and  accounting  system  that  effectively  governs  the 
utilization,  inventory  control,  accountability,  and  disposal  of  property. 

(2)  Provide  a  detailed  explanation  of  the  inventory  control  and  accounting  system  that  the  SASP  will 
use. 

(3)  Provide  that  property  retained  by  the  SASP  to  perform  its  functkms  be  maintained  on  separate 
records  from  those  of  donable  property. 

(d)  Return  of  donated  property  

(1)  Require  the  SASP  to  provide  for  the  return  of  donated  property  from  the  donee,  at  ttie  donee's  ex- 

pense, if  the  property  is  still  usable  as  determined  by  the  SASP;  and 
(i)  The  donee  has  not  placed  the  property  into  use  for  the  purpose  for  which  it  was  donated  within  1 

year  of  donation;  or 
(ii)  The  donee  ceases  to  use  the  property  within  1  year  after  placing  it  in  use. 

(2)  Specify  that  retum  of  property  can  be  accomplistied  by: 

(i)  f*tiysical  retum  to  the  SASP  facility,  if  required  by  the  SASP. 

(ii)  Retransfer  directly  to  another  donee,  SASP,  or 

federal  agency,  as  required  by  the  SASP. 

(iii)  Disposal  {by  sale  or  other  means)  as  directed  by  the  SASP. 

(3)  Set  forth  procedures  to  accomplish  property  returns  to  the  SASP,  retransfers  to  other  organizations, 
or  disposition  by  sale,  abandonment,  or  destruction. 

(e)  Rnancing  and  sen/ice  charges 

* 

(1)  Set  forth  the  means  and  methods  for  financing  the  SASP.  When  the  State  authonzes  the  SASP  to 
assess  and  collect  service  ctiarges  from  participating  donees  to  cover  direct  and  reasonable  indirect 
cost^  of  its  activities,  the  method  of  estat>lishing  the  charges  must  be  set  forth  In  the  plan. 

(2)  Affimn  that  service  charges,  if  assessed,  are  fair  and  equitable  and  based  on  services  performed  (or 
paid  for)  t>y  ttie  SASP,  such  as  screening,  packing,  crating,  removal,  and  transportation.  When  ttie 
SASP  provides  minimal  sennces  in  connection  with  the  acquisition  of  property,  except  for  document 
processing  and  other  administrative  actions,  ttie  State  plan  must  provide  for  minimal  charges  to  be 
assessed  in  such  cases  and  include  the  bases  of  computation. 

(3)  Provide  that  property  made  available  to  nonprofit  providers  of  assistance  to  homeless  individuals  be 
distributed  at  a  nominal  cost  for  care  and  handling  of  the  property. 

(4)  Set  forth  how  funds  accumulated  from  sennce  charges,  or  from  other  sources  such  as  sales  or 
compliance  proceeds  are  to  be  used  for  the  operafion  of  the  SASP  and  the  benefit  of  participating 
donees. 

(5)  Affirm,  if  sendee  charge  funds  are  to  be  deposited  or  invested,  that  such  deposits  or  investments 
are  permitted  by  State  law  and  set  forth  the  types  of  depositories  and/or  investments  contemplated. 

(6)  Cite  State  authority  to  use  service  charges  to  acquire  or  improve  SASP  facilities  and  set  forth  dis- 
position to  be  made  of  any  financial  assets  realized  upon  the  sale  or  other  disposal  of  the  facilities. 

(7)  Indwate  if  the  SASP  intends  to  maintain  a  worfang  capital  reserve.  If  one  is  to  be  maintained,  the 
plan  slKMjId  provide  ttie  provisions  and  limitatkMis  for  it. 
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State  Plan  Requirements— Continued 


Regarding 


The  plan  must 


(8)  State  if  refunds  of  service  charges  are  to  be  made  to  donees  when  there  is  an  excess  in  the 
SASP's  working  capital  reserve  and  provide  details  of  how  such  refunds  are  to  be  made,  such  as  a 
reduction  in  sen/ice  charges  or  a  cash  refund,  prorated  in  an  equitable  manner. ^^^^ 


(f)  Terms  and  conditions  on  donated 
property. 


(g)  Nonutilized  or  undistributed  prop- 
erty. 


(h)  Fair  and  equitable  distribution 


(1)  Require  the  SASP  to  identify  tenms  and  conditions  that  will  be  imposed  on  the  donee  for  any  item  of 
donated  property  with  a  unit  acquisition  cost  of  $5,000  or  more  and  any  passenger  motor  vehicle. 

(2)  Provide  that  the  SASP  may  impose  reasonable  tenns  and  conditions  on  the  use  of  other  donated 
property.  If  the  SASP  elects  to  impose  additional  terms  and  conditions,  it  should  list  them  in  the  plan. 
If  the  SASP  wishes  to  provide  for  amending,  modifying,  or  releasing  any  terms  or  conditions  it  has 
elected  to  impose,  it  must  state  in  the  plan  the  standards  it  will  use  to  grant  such  amendments,  modi- 
fications or  releases. 

(3)  Provide  that  the  SASP  will  impose  on  the  donation  of  properly,  regardless  of  unit  acquisition  cost, 
such  conditions  involving  special  handling  or  use  limitations  as  GSA  may  detemiine  necessary  be- 
cause of  the  characteristics  of  the  property. 


Provide  that,  subject  to  GSA  approval,  property  in  the  possession  of  the  SASP  which  donees  in  the 
State  cannot  use  will  be  disposed  of  by: 

(1 )  Transfer  to  another  SASP  or  Federal  agency. 

(2)  Sale. 

(3)  Abandonment  or  destruction. 

(4)  Other  arrangements. 


(1)  Provide  that  the  SASP  will  make  fair  and  equitable  distribution  of  property  to  eligible  donees  in  the 
State  based  on  their  relative  needs  and  resources  and  ability  to  use  the  property. 

(2)  Set  forth  the  policies  and  detailed  procedures  for  effecting  a  prompt,  fair,  and  equitable  distribution. 

(3)  Require  that  the  SASP,  insofar  as  practicable,  select  property  requested  by  eligible  donees  and,  if 
requested  by  the  donee,  arange  for  shipment  of  the  property  directly  to  the  donee. - 


(i)  Eligibility 


(j)  Compliance  and  utilizatk)n 


(1)  Set  forth  procedures  for  the  SASP  to  detemiine  the  eligibility  of  applteants  for  the  donation  of  sur- 
plus personal  property. 

(2)  Provide  for  donee  eligibility  records  to  include  at  a  minimum: 
(i)  Legal  name  and  address  of  the  donee. 

(ii)  Status  of  the  donee  as  a  public  agency  or  as  an  eligible  nonprofit  activity. 

(iii)  Details  on  the  scope  of  the  donee's  program. 

(iv)  Proof  of  tax  exemption  under  section  501  of  the  Internal  Revenue  Code  if  the  donee  is  nonprofit. 

(v)  Proof  that  the  donee  is  approved,  accredited,  licensed,  or  meets  any  other  legal  requirement  for  op- 
eration of  its  (>rogram(s). 

(vi)  Financial  information. 

(vii)  Written  authorization  by  the  donee's  governing  body  or  chief  administrative  officer  desigpating  at 
least  one  person  to  act  for  the  donee  in  acquiring  property. 

(viii)  Assurance  that  the  donee  will  comply  with  GSA's  regulattons  on  nondiscriminatton. 

(ix)  Types  of  property  needed. 


(k)  Consultatwn  with  advisory  bodies 
and  puble  and  private  groups. 


(I)  Audit 


(1)  Provide  that  the  SASP  conduct  utilizatkxi  reviews  for  donee  compliance  with  the  terms,  conditions, 
reservations,  and  restrictkxis  imposed  by  GSA  and  the  SASP  on  property  having  a  unit  acquisHton 
cost  of  $5,000  or  more  and  any  passenger  motor  vehtele. 

(2)  Provide  for  the  reviews  to  include  a  survey  of  donee  compliance  with  any  special  handling  condi- 
trons  or  use  limitations  imposed  on  items  of  property  by  GSA. 

(3)  Set  forth  the  proposed  frequency  of  such  reviews  and  provide  adequate  assurances  that  the  SASP 
will  take  effective  action  to  correct  noncompliance  or  otherwise  enforce  such  terms,  conditk>ns,  res- 
ervatk)ns,  and  restrictions. 

(4)  Require  the  SASP  to  prepare  reports  on  utilization  reviews  and  compliance  actions  and  provide  as- 
surance that  the  SASP  will  initiate  appropriate  investigations  of  alleged  fraud  in  the  acquisition  of  do- 
nated property  or  misuse  of  such  property.  


(1)  Provkle  for  consuttatton  with  advisory  bodies  and  puWk:  and  private  groups  whteh  can  assist  the 
SASP  in  determining  the  relative  needs  and  resources  of  donees,"  the  proposed  utilizatton  of  surplus 

•  property  by  eligible  donees,  and  how  distributton  of  surplus  property  can  be  effected  to  fill  existing 
needs  of  donees. 

(2)  Provkle  details  of  how  the  SASP  wiH  accomplish  such  consultation.  


(1)  Provkle  for  periodk:  internal  audits  of  the  operattons  and  financial  affairs  of  the  SASP. 

(2)  Provkle  for  compliance  with  the  extemal  audit  requirements  of  Offk»  of  Management  and  Budget 
Circular  No.  A-133,  "Audits  of  States.  Local  Govemments,  and  Non-Profit  Organizattons"  (available 
at  www.whitehouse.gov/OMB),  and  make  proviskjns  for  the  SASP  to  furnish  GSA  with: 

(i)  Two  copies  of  any  audit  report  made  pursuant  to  the  Circular,  or  with  two  copies  of  those  sections 

that  pertain  to  the  Federal  donatton  program, 
(ii)  An  outline  of  all  corrective  actkxis  and  scheduled  compietkMi  dates  for  the  actkxis. 

(3)  Provkle  for  cooperatkm  in  GSA  or  Comptroller  General  conducted  audits. 
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Regarding ... 

The  plan  must ... 

(m)  Cooperative  agreements  

If  the  SASP  wishes  to  enter  into,  renew,  or  revise  cooperative  agreements  with  GSA  or  other  Federal 

dQGnCIOSI 

(1)  Affirm  the  SASP's  intentions  to  enter  into  cooperative  agreements. 

(2)  Cite  the  authority  for  entering  into  such  agreements. 

(n)  Liauidatkm 

Provide  for  the  SASP  to  submit  a  liquidation  plan  prior  to  temiinatkxi  of  the  SASP  activities  if  the  State 
decides  to  dissolve  the  SASP. 

(o)  Forms 

Indude  copies  of  distributkxi  documents  used  by  ttie  SASP. 

(p)  Records 

Affimi  that  all  official  records  of  the  SASP  will  be  retained  for  a  minimum  of  3  years,  except  that: 

(1)  Records  involving  property  subject  to  restrictkxis  for  more  than  2  years  must  be  kept  1  year  beyond 
the  specified  period  of  restriction. 

(2)  Records  involving  property  with  perpetual  restriction  must  be  retained  in  perpetuity. 

(3)  Records  involving  property  in  noncompliance  status  must  be  retained  for  at  least  1  year  after  the 
noncompliance  case  is  closed. 

• 

Appendix  C — Glossary  of  Terms  for 
Determining  Eligibility  of  Public 
Agencies  and  Nonprofit  Organizations 

The  following  is  a  glossary  of  tenns  for 
determining  eligibility  of  public  agencies  and 
nonprofit  organizations: 

Accreditation  means  the  status  of  public 
recognition  that  an  accrediting  agency  grants 
to  an  institution  or  program  that  meets  the 
agency's  standards  and  requirements. 

Accredited  means  approval  by  a  recognized 
accrediting  board  or  association  on  a 
regional.  State,  or  national  level,  such  as  a 
State  board  of  education  or  health;  the 
American  Hospital  Association;  a  regional  or 
national  accrediting  association  for 
universities,  colleges,  or  secondary  schools; 
or  another  recognized  accrediting 
association. 

Approved  means  recognition  and  approval 
by  the  State  department  of  education,  State 
department  of  health,  or  other  appropriate 
authority  where  no  recognized  accrediting 
board,  association,  or  other  authority  exists 
for  the  purpose  of  making  an  accreditation. 
For  an  educational  institution  or  an 
educational  program,  approval  must  relate  to 
academic  or  instructional  standards 
established  by  the  appropriate  authority.  For 
a  public  health  institution  or  program, 
approval  must  relate  to  the  medical 
requirements  and  standards  for  the 
professional  and  technical  services  of  the 
institution  established  by  the  appropriate 
authority. 

Child  care  center  means  a  public  or 
nonprofit  facility  where  educational,  social, 
health,  and  nutritional  services  are  provided 
to  children  through  age  14  (or  as  prescribed 
by  State  law)  and  that  is  approved  or  licensed 
by  the  State  or  other  appropriate  authority  as 
a  child  day  care  center  or  child  care  center. 

Clinic  means  an  approved  public  or 
nonprofit  facility  organized  and  operated  for 
the  primary  purpose  of  providing  outpatient 
public  health  services  and  includes 
customary  related  services  such  as 
laboratories  and  treatment  rooms. 

College  means  an  approved  or  accredited 
public  or  nonprofit  institution  of  higher 
learning  offering  organized  study  courses  and 
credits  leading  to  a  baccalaureate  or  higher 
degree. 


Conservation  means  a  program  or  programs 
carried  out  or  promoted  by  a  public  agency 
for  public  purposes  involving  directly  or 
indirectly  the  protection,  maintenance, 
development,  and  restoration  of  the  natural 
resources  of  a  given  political  area.  These 
resources  include  but  are  riot  limited  to  the 
air,  land,  forests,  water,  rivers,  streams,  lakes 
and  ponds,  minerals,  and  animals,  fish  and 
other  wildlife. 

Drug  abuse  or  alcohol  treatment  center 
means  a  clinic  or  medical  institution  that 
provides  for  the  diagnosis,  treatment,  or 
rehabilitation  of  alcoholics  or  drug  addicts. 
These  centers  must  have  on  their  sta%,  or 
available  on  a  regular  visiting  basis,  qualified 
professionals  in  the  fields  of  medicine, 
psychology,  psychiatry,  or  rehabilitation. 

Economic  development  means  a  program(s) 
carried  out  or  promoted  by  a  public  agency 
for  public  purposes  to  improve  the 
opportunities  of  a  given  political  area  for  the 
establishment  or  expansion  of  industrial, 
commercial,  or  agricultural  plants  or 
facilities  and  which  otherwise  assist  in  the 
creation  of  long-term  employment 
opportunities  in  the  area  or  primarily  benefit 
the  unemployed  or  those  with  low  incomes. 

Education  means  a  program(s)  to  develop 
and  promote  the  training,  general  knowledge, 
or  academic,  technical,  and  vocational  skills 
and  cultural  attainments  of  individuals  in  a 
conmiunity  or  given  political  area.  Public 
educational  programs  may  include  public 
school  systems  and  supporting  facilities  such 
as  centralized  administrative  or  service 
facilities. 

Educational  institution  means  an 
approved,  accredited,  or  licensed  public  or 
nonprofit  institution,  facility,  entity,  or 
organization  conducting  educational 
programs  or  research  for  educational 
purposes,  such  as  a  child  care  center,  school, 
college,  university,  school  for  the  mentally  or 
physically  disabled,  or  an  educational  radio 
or  television  station. 

Educational  rpdio  or  television  station 
means  a  public  or  nonprofit  radio  or 
television  station  licensed  by  the  Federal 
Communications  Commission  and  operated 
exclusively  for  noncommercial  educational 
purposes. 

Health  center  means  an  approved  public  or 
nonprofit  facility  that  provides  public  health 


services,  including  related  facilities  such  as 
diagnostic  and  laboratory  facilities  and 
clinics. 
Homeless  individual  means: 

(1)  An  individual  who  lacks  a  fixed, 
regular,  and  adequate  nighttime  residence,  or 
who  has  a  primary  nighttime  residence  that 
is: 

(i)  A  supervised  publicly  or  privately 
operated  shelter  designed  to  provide 
temporary  living  accommodations  (including 
welfare  hotels,  congregate  shelters,  and 
transitional  housing  for  the  mentally  ill); 

(ii)  An  institution  that  provides  a 
temporary  residence  for  individuals  intended 
to  be  institutionalized;  or 

(iii)  A  public  or  private  place  not  designed 
for,  or  ordinarily  used  as,  a  regular  sleeping 
accommodation  for  human  beings. 

(2)  For  purposes  of  this  part,  the  term 
homeless  individual  does  not  include  any 
individual  imprisoned  or  otherwise  detained 
pursuant  to  an  Act  of  the  Congress  or  a  State 
law. 

Hospital  means  an  approved  or  accredited 
public  or  nonprofit  institution  providing 
public  health  services  primarily  for  inpatient 
medical  or  sui^ical  care  of  the  sick  and 
injured  and  includes  related  facilities  such  as 
laboratories,  outpatient  depariments,  training 
facilities,  and  staff  offices. 

Library  means  a  public  or  nonprofit  facility 
providing  library  services  free  to  all  residents 
of  a  community,  district.  State,  or  region. 

Licensed  means  recognition  and  approval 
by  the  appropriate  State  or  local  authority 
approving  institutions  or  programs  in 
specialized  areas.  Licensing  generally  relates 
to  established  minimum  public  standards  of 
safety,  sanitation,  staffing,  and  equipment  as 
they  relate  to  the  construction,  maintenance, 
and  operation  of  a  health  or  educational 
facility,  Tather  than  to  the  academic, 
instructional,  or  medical  standards  for  these 
institutions. 

Medical  institution  means  an  approved, 
accredited,  or  licensed  public  or  nonprofit 
institution,  facility,  or  or;ganization  whose 
primary  function  is  the  furnishing  of  public 
health  and  medical  services  to  the  public  or 
promoting  public  health  through  the  conduct 
of  research,  experiments,  traitllng,  or 
demonstrations  related  to  cause,  prevention, 
and  methods  of  diagnosis  and  treatment  of 
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diseases  and  injuries.  The  term  includes,  but 
is  not  limited  to,  hospitals,  clinics,  alcohol 
and  drug  abuse  treatment  centers,  public 
health  or  treatment  centers,  research  and 
health  centers,  geriatric  centers,  laboratories, 
medical  schools,  dental  schools,  nursing 
schools,  and  similar  institutions.  The  term 
does  not  include  institutions  primarily 
engaged  in  domiciliary  care,  although  a 
separate  medical  facility  within  such  a 
domiciliary  institution  may  qualify  as  a 
medical  institution. 

Museum  means  a  public  or  nonprofit 
institution  that  is  organized  on  a  permanent 
basis  for  essentially  educational  or  aesthetic 
purposes  and  which,  using  a  professional 
staff,  owns  or  uses  tangible  objects,  either 
animate  or  inanimate;  cares  for  these  objects; 
and  exhibits  them  to  the  public  on  a  regular 
basis  (at  least  1000  hours  a  year).  As  used  in 
this  part,  the  term  museum  includes,  but  is 
not  limited  to,  the  following  institutions  if 
they  satisfy  all  other  provisions  of  this 
definition:  Aquariums  and  zoological  parks; 
botanical  gardens  and  arboretums;  nature 
centers:  museums  relating  to  art,  history 
(including  historic  buildings),  natural 
history,  science,  and  technology;  and 
planetariums.  For  the  purposes  of  this 
definition,  an  institution  uses  a  professional 
staff  if  it  employs  at  least  one  fulltime  staff 
member  or  the  equivalent,  whether  paid  or 
unpaid,  primarily  engaged  in  the  acquisition, 
care,  or  public  exhibition  of  objects  owned  or 
used  by  the  institution.  This  definition  of 
museum  does  not  include  any  institution  that 
exhibits  objects  to  the  public  if  the  display 
or  use  of  the  objects  is  only  incidental  to  the 
primary  function  of  the  institution. 

Nationally  recognized  accrediting  agency 
means  an  accrediting  agency  that  the 
Department  of  Education  recognizes  under  34 
CFR  part  600.  (For  a  list  of  accrediting 
agencies,  see  the  Department's  web  site  at 
http://www.ed.gov/offices/OPE/ 
accreditation/index.html) 

Nonprofit  means  not  organized  for  profit 
and  exempt  from  Federal  income  tax  under 
section  501  of  the  Internal  Revenue  Code  (26 
U.S.C.  501). 

Parks  and  recreation  means  a  program(s) 
carried  out  or  promoted  by  a  public  agency 
for  public  purposes  that  involve  directly  or 
indirectly  the  acquisition,  development, 
improvement,  maintenance,  and  protection 
of  park  and  recreational  facilities  for  the 
residents  of  a  given  political  area. 

Program  for  older  individuals  means  a 
program  conducted  by  a  State  or  local 
government  agency  or  nonprofit  activity  that 
receives  funds  appropriated  for  services  or 
programs  for  older  individuals  under  the 
Older  Americans  Act  of  1965,  as  amended, 
under  title  IV  or  title  XX  of  the  Social 
Security  Act  (42  U.S.C.  601  et  seq.),  or  under 
•  titles  VIII  and  X  of  the  Economic  Opportunity 
Act  of  1964  (42  U.S.C.  2991  et  seq.)  and  the 
Community  Services  Block  Grant  Act  (42 
U.S.C.  9901  et  seq.]. 

Provider  of  assistance  to  homeless 
individuals  means  a  public  agency  or  a 
nonprofit  institution  or  organization  that 
operates  a  program  which  provides 
assistance  such  as  food,  shelter,  or  other 
services  to  homeless  individuals. 

Provider  of  assistance  to  impoverished 
families  and  individuals  means  a  public  or 


nonprofit  organization  whose  primary 
function  is  to  provide  money;  goods,  or 
services  to  families  or  individuals  whose 
annual  incomes  are  below  the  poverty  line 
(as  defined  in  section  673  of  the  Community 
Services  Block  Grant  Act)  (42  U.S.C.  9902). 
Providers  include  food  banks,  self-help 
housing  groups,  and  organizations  providing 
services  such  as  the  following:  Health  care; 
medical  transportation;  scholarships  and 
tuition  assistance;  tutoring  and  literacy 
instruction;  job  training  and  placement; 
employment  counseling;  child  care 
assistance:  meals  or  other  nutritional 
support;  clothing  distribution;  home 
construction  or  repairs;  utility  or  rental 
assistance;  and  legal  coimsel. 

PuWjc  agency  means  any  State;  political 
subdivision  thereof,  including  any  unit  of 
local  government  or  economic  development 
district;  any  department,  agency,  or 
instrumentality  thereof,  including 
instrumentalities  created  by  compact  or  other 
agreement  between  States  or  political 
subdivisions;  multijurisdictional  substate 
districts  established  by  or  pursuant  to  State 
law;  or  any  Indian  tribe,  band,  group,  pueblo, 
or  community  located  on  a  State  reservation. 

Public  health  means  a  program(s)  to 
promote,  maintain,  and  conserve  the  public's 
health  by  providing  health  services  to 
individuals  and/or  by  conducting  research, 
investigations,  examinations,  training,  and 
demonstrations.  Public  health  services  may 
include  but  are  not  limited  to  the  control  of 
communicable  diseases,  immunization, 
maternal  and  child  health  programs,  sanitary 
engineering,  sewage  treatment  and  disposal, 
sanitation  inspection  and  supervision,  water 
purification  and  distribution,  air  pollution 
control,  garbage  and  trash  disposal,  and  the 
control  and  elimination  of  disease-carrying 
animals  and  insects. 

Public  health  institution  means  an 
approved,  accredited,  or  licensed  public  or 
nonprofit  institution,  facility,  or  organization 
conducting  a  public  health  program(s)  such 
as  a  hospital,  clinic,  health  center,  or  medical 
institution,  including  research  for  such 
programs,  the  services  of  which  are  available 
to  the  public. 

Public  purpose  means  a  program(s)  carried 
out  by  a  public  agency  that  is  legally 
authorized  in  accordance  with  the  laws  of  the 
State  or  political  subdivision  thereof  and  for 
which  public  funds  may  be  expended.  Public 
purposes  include  but  are  not  limited  to 
programs  such  as  conservation,  economic 
development,  education,  parks  and 
recreation,  public  health,  public  safety, 
programs  of  assistance  to  the  homeless  or 
impoverished,  and  programs  for  older 
individuals. 

Public  safety  means  a  program(s)  carried 
out  or  promoted  by  a  public  agency  for 
public  purposes  involving,  directly  or 
indirectly,  the  protection,  safety,  law 
enforcement  activities,  and  criminal  justice 
system  of  a  given  political  area.  Public  safety 
programs  may  include,  but  are  not  limited  to 
those  carried  out  by: 

(1)  Public  police  departments. 

(2)  Sheriffs'  offices. 

(3)  The  courts. 

(4)  Penal  and  correctional  institutions 
(including  juvenile  facilities). 


(5)  State  and  local  civil  defense 
organizations. 

(6)  Fire  departments  and  rescue  squads 
(including  volunteer  fire  departments  and 
rescue  squads  supported  in  whole  or  in  part 
with  public  funds). 

School  (except  schools  for  the  mentally  or 
physically  disabled)  means  a  public  or 
nonprofit  approved  or  accredited 
organizational  Entity  devoted  primarily  to 
approved  academic,  vocational,  or 
professional  study  and  instruction,  that 
operates  primarily  for  educational  purposes 
on  a  full-time  basis  for  a  minimimii  school 
year  and  employs  a  full-time  staff  of  qualified 
instructors. 

School  for  the  mentally  or  physically 
disabled  means  a  facility  or  institution  ■ 
operated  primarily  to  provide  specialized 
instruction  to  students  of  limited  mental  or 
physical  capacity.  It  must  be  public  or 
nonprofit  and  must  operate  on  a  full-time 
basis  for  the  equivalent  of  a  minimum  school 
year  prescribed  for  public  school  instruction 
for  the  mentally  or  physically  disabled,  have 
a  staff  of  qualified  instructors,  and 
demonstrate  that  the  facility  meets  the  health 
and  safety  standards  of  the  State  or  local 
government. 

University  means  a  public  or  nonprofit 
approved  or  accredited  institution  for 
instruction  and  study  in  the  higher  branches 
of  learning  and  empowered  to  confer  degrees 
in  special  departments  or  colleges. 

Dated:  January  2,  2002. 
Stephen  A.  Perry. 
Administrator  of  General  Services. 
[FR  Doc.  02-880  Filed  1-17-02;  8:45  am] 
BlUmG  CODE  68aO-24-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cwilara  for  Medicara  ft  Medicaid 
Servlcea 

42  CFR  Part  447 

[CMS-2134-F] 
RIN  0938-AL05 

Medicaid  Program;  Modification  of  the 
Medicaid  Upper  Payment  Umtt  for 
Non-State  Government-Owned  or 
Operated  Hoapitaia 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
action;  Final  rule. 

summary;  This  final  rule  modifies  the 
"Medicaid  upper  payment  limit  (UPL) 
provisions  to  remove  the  150  percent 
UPL  for  inpatient  hospital  services  and 
outpatient  hospital  services  furnished 
by  non-State  government-owned  or 
operated  hospitals.  This  final  rule  is 
part  of  this  Administration's  efforts  to 
restore  fiscal  integrity  to  the  Medicaid 
program  and  reduce  the  opportimity  for 
abusive  fimding  practices  based  on 
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payments  imrelated  to  actual  covered 

Medicaid  services. 

EFFECTIVE  DATE:  These  regulations  are 

effective  an  March  19.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marge  Lee,  (410)  786-4361. 

SUPPLEMENTARY  INFORMATION; 

L  Background 

Section  1902{a)(30)(A)  of  the  Social 
Security  Act  (the  Act)  requires  that 
Medicaid  State  plans  have  methods  and 
procedures  relating  to  the  payment  for 
care  and  services  to  ensure  that 
payments  are  consistent  with  efficiency, 
economy,  and  quality  of.care.  This 
provision  is  implemented  in  regulations 
at  42  CFR  part  447  that  set  upper 
payment  limits  (UPLs)  for  different 
types  of  items  and  services.  For  certain 
institutional  providers,  including 
hospitals,  these  upper  payment  limits 
apply  in  the  aggregate  to  all  payments 
to  a  particular  class  of  providers,  and 
are  based  on  the  estimated  payment 
imder  Medicare  payment  principles. 

In  a  final  rule  published  on  January 
12,  2001  in  the  Federal  Register  (66  FR 
3148),  we  revised  the  Medicaid  UPL  for 
inpatient  and  outpatient  hospitals  to 
require  separate  UPLs  for  State-owned 
or  operated  facilities,  non-State 
govemment-owned  or  operated 
facilities,  and  privately  owned  and 
operated  facilities.  In  that  final  rule,  we 
also  created  an  exception  for  payments 
to  non-State  govemment-owned  or 
operated  hospitals.  That  exception 
provided  that  the  aggregate  Medicaid 
payments  to  those  hospitals  may  not 
exceed  150  percent  of  a  reasonable 
estimate  of  die  amoimt  that  woiUd  be 
paid  for  the  services  furnished  by  these 
hospitals  under  Medicare  payment 
principles.  At  that  time,  we  believed 
that  payments  to  these  public  hospitals 
needed  a  higher  UPL  because  of  their 
important  role  in  serving  the  Medicaid 
population. 

Based  on  further  analysis,  we  do  not 
believe  that  a  higher  UPL  is  necessary 
to  achieve  the  objective  of  assuring 
access  for  Medicaid  patients  to  the 
services  of  public  hospitals.  Our 
rationale  is  partly  based  on  the 
following: 

•  We  believe  that  the  100  percent 
UPL  is  more  than  sufficient  to  ensure 
adequate  access  to  services  for  Medicaid 
beneficiaries  at  public  hospitals.  Under 
this  limit,  States  may  pay  public 
providers  up  to  100  percent  of  a 
reasonable  estimate  of  what  Medicare 
wotddhave  paid  for  services  provided 
to  Medicaid  beneficiaries.  States  al$o 
retain  some  flexibility  to  make 
enhanced  payments  to  selected  public 
hospitals  under  the  aggregate  limit. 


•  We  do  not  believe  that  the  higher 
pajrments  are  necessarily  being  used  to 
further  the  mission  of  these  hospitals  or 
their  role  in  serving  Medicaid  patients. 
The  OIG  has  issued  several  reports 
demonstrating  that  a  portion  of  the 
enhanced  payments  made  as  part  of  the 
UPL  process  are  being  transferred 
directly  back  to  the  State  via 
intergovernmental  transfers  and  used  for 
other  purposes  (which  may  include 
funding  the  State  share  of  other 
Medicaid  expenditures).  In  cases  for 
which  hospitals  did  retain  UPL-related 
enhanced  payments,  the  OIG  found  that 
these  same  hospitals  either  did  not 
receive  disproportionate  share  hospital 
(DSH)  payments  or  if  they  did,  typically 
retiuned  the  DSH  payments  direcUy 
back  to  the  State  through 
intergovernmental  transfers.  We  believe 
that  Medicaid  provisions  permitting 
enhanced  payments  to  disproportionate 
share  hospitals  should  be  sufficient  to 
ensure  that  Medicaid  beneficiaries  have 
access  to  the  services  of  these  hospitals. 

•  Many  of  the  public  safety  net 
hospitals  affected  by  this  rule  qualify  as 
DSH  hospitals.  The  Medicare,  Medicaid, 
and  SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000  (BIPA),  enacted 
on  December  21,  2000,  provides 
additional  funding  to  public  hospitals 
by  increasing  the  hospital-specific  DSH 
limits  originally  set  under  the  Omnibus 
Budget  Reconciliation  Act  of  1993. 
States  will  have  the  ability  to  make 
Medicaid  DSH  payments  to  public 
hospitals  up  to  175  percent  of  a 
hospital's  reasonable  costs  of  treating 
the  uninsured  and  Medicaid 
beneficiaries  for  a  period  of  two  State 
fiscal  years  beginning  after  September 
30,  2002. 

•  We  wish  to  restore  payment  equity 
among  hospital  providers  and  across 
other  provider  types. 

Furthermore,  the  OIG  stated  in  a 
report  dated  September  11,  2001  that 
the  need  for  the  higher  UPL  for  non- 
State  govemment-owned  or  operated 
hospitals  has  not  been  adequately 
supported  through  an  analysis  of  these 
hospitals'  financial  operations.  Since 
the  public  hospitals  are  not  retaining  all 
of  the  funds  available  under  the  UPL  or 
DSH  program,  we  believe  the  higher 
UPL  is  neither  furthering  their  special 
mission  nor  ensuring  continued  access 
to  these  facilities  for  the  Medicaid 
population.  Instead,  the  main  residt  is 
that  the  Federal  government  is 
eff(9ctively  paying  more  than  its  share  of 
State  Medicaid  expenditures. 

n.  Provisions  of  the  Proposed 
Regolatioiis 

On  November  23.  2001.  we  published 
a  proposed  nde  in  the  Federal  Register 


(66  FR  58694)  proposing  to  lower  the 
UPL  for  non-State  govemment-owned  or 
operated  hospitals  from  150  percent  to 
100  percent.  The  proposed  rule  is  part 
of  this  Administration's  efforts  to 
promote  fiscal  integrity  to  the  Medicaid 
program  and  restore  the  appropriate 
balance  between  the  Federal 
Government  and  States  with  respect  to 
funding  the  Medicaid  program.  In  the 
November  2001  proposed  rule,  we 
proposed  to  revise  §§  447.272(c)  and 
447.321(c)  to  remove  the  exception  in 
paragraph  (c)(1)  regarding  payments  to 
non-State  govemment-owned  or 
operated  hospitals.  In  §  447.272(c),  we 
proposed  to  redesignate  the  exceptions 
in  paragraph  (c)(2)  to  (c)(1)  and  (c)(3)  to 
(c)(2)  for  payments  to  Indian  Health 
Services  and  tribal  facilities  and 
disproportionate  share  hospitals  (subject 
to  a  separate  limit  on  payments  to 
disproportionate  share  hospitals).  We 
also  proposed  to  revise  the  compliance 
dates  described  in  §§  447.272(d)  and 
447.321(d)  to  make  clear  that  States 
would  need  to  comply  with  the  UPL  for 
these  non-State  govemment-owned  or 
operated  hospitals  as  of  the  effective 
date  of  the  final  rule. 

In  addition  to  eliminating  the  higher 
UPL,  we  proposed  conforming  technical 
changes  to  §§  447.272(b)  and  447.321(b) 
that  would  clarify  the  single  UPL 
standard  generally  applicable  to 
aggregate  payments  to  each  group  of 
facilities,  including  non-State 
government-owned  or  operated 
hospitals.  This  proposal  would  not 
change  the  substantive  standard  that 
aggregate  payments  would  be  limited  to 
a  reasonable  estimate  of  the  amount  that 
would  be  paid  for  the  services  furnished 
by  the  group  of  facilities  under 
Medicare  payment  principles.  Except  as 
permitted  under  the  transition  periods, 
payments  imder  an  approved  State  plan 
would  need  to  be  reduced  to  comply 
with  this  limit  as  of  the  effective  date  of 
the  final  rule.  We  stated  in  the  preamble 
of  the  proposed  nde  that  we  would  not 
approve  any  State  plan  amendments 
that  would  allow  payments  in  excess  of 
this  limit  as  of  the  effective  date  of  the 
final  rule.  And  we  referenced  a  letter  to 
State  Medicaid  Directors  issued 
November  20,  2001,  in  which  we 
indicated  that  we  did  not  intend  to 
approve  any  amendments  submitted 
after  the  publication  date  of  the 
proposed  rule  that  would  provide  for 
payments  that  exceed  those  permitted 
imder  this  proposed  rule  because  we 
did  not  believe  that  States  shoidd  have 
any  reasonable  reliance  that  such  plan 
amendments  would  be  approved. 

We  did  not  propose  any  change  to  the 
standards  for  determining  transition 
periods;  thus  there  would  be  no  change 
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in  the  State  pa)mient  methodologies  that 
qualified  for  a  transition  described  in 
§§ 447.272(e)  and  447.321(e).  However, 
aggregate  payments  to  non-State 
govenmient-owned  or  operated 
hospitals  during  the  transition  period 
would  need  to  be  reduced  to  100 
percent  of  a  reasonable  estimate  of  the 
amoimt  that  would  be  paid  for  the 
services  furnished  by  this  group  of 
facilities  under  Medicare  payment 
principles  rather  than  150  percent  as 
described  in  the  final  rule  published  on 
January  12,  2001.  As  noted  above,  we 
proposed  a  compliance  provision  at 
§§ 447.272(d)  and  447.321(d)  that  would 
require  that  State  payment 
methodologies  that  do  not  qualify  for  a 
transition  period  must  be  in  compliance 
with  the  100  percent  UPL  for  non-State 
government-owned  or  o[>erated 
hospitals  as  of  the  effective  date  of  a 
subsequent  final  rule. 

We  also  proposed  some  minor 
technical  changes  to  §§447.272  and 
447.321  redesignating  paragraph 
(e)(2)(ii)(C)(8)  regarding  when  a 
reduction  begins  as  paragraph  (e)(2)(iii). 
We  also  proposed  to  redesignate 
paragraph  (e)(2)(iii)  as  (eX2)(iv). 

We  also  proposed  to  remove 
§447.272{0(lKi)  and  {f)(l)(ii)  and 
§447.321(f}(l)(i)  and  (f)(l)(ii),  which 
describe  the  reporting  requirements  for 
non-State  government-owned  or 
operated  hospitals,  and  retain  paragraph 
(0(1)  that  describes  the  reporting 
requirements  for  payments  made  by 
States  in  excess  of  the  amoimt  described 
in  paragraph  (b)  of  this  section  during 
the  transition  periods.  The  reporting 
requirements  for  these  States  would  not 
change. 

m.  Analysis  of  and  Responses  to  Public 
Comments 

We  received  approximately  200 
timely  comments  in  response  to  the 
November  23,  2001  proposed  rule.  We 
received  letters  firom  State  government 
officials,  coimty  government 
organizations,  beneficiary  organizations, 
health  care  providers  and  provider 
organizations,  and  private  citizens.  We 
reviewed  each  comment  and  grouped 
like  or  related  comments.  The 
comments  and  our  responses  are 
summarized  below.         1 

Support  for  Eliminating  the  150  Percent 
UPL 

Comment:  Several  commenters 
expressed  support  for  removing  the  150 
percent  UPL  for  inpatient  and 
outpatient  hospital  services  furnished 
by  non-State  government-owned  or 
operated  facilities,  stating  that  one 
group  of  providers  should  not  have  a 
financial  benefit  over  another  group  of 


providers  who  provide  the  same  type  of 
services. 

Response:  We  agree.  Our  intent  in  this 
rule  is  to  treat  all  facilities  equally,  and 
apply  the  same  aggregate  UPL  to  each 
group  of  facilities,  regardless  of  who 
owns  or  operates  the  facilities. 

Support  for  Retaining  the  150  Percent 
UPL 

Comment:  Several  commenters  iirged 
us  to  retain  the  150  percent  UPL  and  not 
publish  this  final  rule. 

Response:  We  believe  that  the  150 
percent  provision  is  not  being  used  to 
increase  real  payments  to  hospitals  but 
instead  to  replace  State  funds  with 
Federal  funds.  We  have  not  accepted  • 
this  comment  because  this  rule  is 
critical  for  maintaining  the  fiscal 
integrity  of  the  Medicaid  program  and 
ensuring  that  all  facilities  are  treated 
equally  imder  Federal  Medicaid  UPL 
regulations. 

Comment:  One  commenter  urged  us 
to  withdraw  the  rule  and  submit  a 
report  to  the  Congress  on  how  future 
changes  would  impact  public  hospitals. 

Response:  Reports  fitim  the  OIG 
demonstrate  that,  in  many  cases,  higher 
upper  payment  limits  are  not  being  used 
to  support  the  mission  of  public 
hospitals.  As  a  result,  we  believe  that 
the  impact  of  this  rule  will  not  be  severe 
for  many  hospitals,  as  they  have  not 
kept  all  of  the  funds  generated  by  the 
upper  payment  limits.  Moreover,  as 
noted  elsewhere  in  this  rule,  we  are  not 
making  any  changes  to  Medicaid  DSH 
payments,  which  are  designed  to  be  the 
primary  vehicle  for  supporting  hospitals 
that  serve  a  large  number  of  indigent  or 
uninsured  patients.  The  expected 
impact  on  hospitals  is  discussed  more 
fully  in  the  Regulatory  Impact  Analysis 
in  section  VI  of  this  final  rule. 

Comment:  Several  commenters 
expressed  concern  about  the  effect  of 
this  rule  on  the  health  care  safety  net  in 
specific  States.  They  indicated  that  a 
reduction  in  funds  resulting  from  this 
final  rule  would  cause  hospitals  to  cut 
services  or  close  altogether.  Further, 
commenters  indicated  this  rule  would 
cut  access  to  critically  needed  health 
services  for  the  luinsured,  including 
immigrants  and  working  families.  One 
commenter  pointed  out  that  the 
reduction  in  reimbursement  rates  would 
produce  a  crisis  in  health  care  in  one 
State,  which  woidd  result  in  many  more 
serious  illnesses  and  deaths  across  that 
State.  Another  commenter  expressed 
particular  concern  with  the  impact  of 
the  rule  on  children's  hospitals. 

Response:  This  rule  would  permit 
States  to  reimburse  hospitals  for  100 
percent  of  their  reasonable  costs  of 
providing  care  to  Medicaid  patients. 


based  on  a  reasonable  estimate  of  what 
Medicare  would  have  paid  for  services 
provided  to  Medicaid  patients. 
Although  we  previously  believed  a 
higher  UPL  was  necessary  to  ensure  the 
availability  of  safety  net  facilities,  we 
have  concluded  that  a  100  percent  UPL 
will  achieve  that  purpose  because  it  is 
adequate  to  pay  hospitals  their 
reasonable  costs  of  serving  Medicaid 
patients.  States  also  have  the  ability  to 
pay  additional  Medicaid  payments  to 
safety-net  hospitals  and  receive  Federal 
funding  under  the  Medicaid 
disproportionate  share  hospital 
program.  The  statutory  authority  for 
such  pajmients  permits  States  to 
recognize  those  hospitals  that  treat  a 
high  niunber  of  Medicaid  and  low- 
income  patients  by  increasing  Medicaid 
payments  to  those  hospitals  tibat  qualify. 

Comment:  One  commenter  noted  that 
the  150  percent  UPL  was  adopted  by  us 
in  the  January  12,  2001  regulation  to 
help  mitigate  the  impact  of  reduced 
Federal  Medicaid  funding  available  to 
public  hospitals.  The  commenter  was 
concerned  that  this  modification  would 
withdraw  Federal  funds  available  to 
help  States  with  the  special  problems 
facing  these  hospitals. 

Response:  For  those  States  that  have 
relied  on  Federal  funds  generated 
through  UPL  payments  to  assist  public 
hospitals,  relief  can  be  sought  fit)m  two 
sources.  First,  this  rule  does  not  remove 
the  transition  periods  set  forth  in  the 
January  12,  2001  final  regulation  for 
those  States  and  hospitals  that  have 
relied  on  the  funding  available  under 
the  UPL  for  a  number  of  years.  Second, 
the  Medicare,  Medicaid,  and  SCHIP 
Benefits  Improvement  and  Protection 
Act  of  2000  (BIPA),  enacted  on 
December  21,  2000,  provides  additional 
funding  to  public  hospitals  by 
increasing  the  hospital-specific 
disproportionate  share  hospital  limits 
originally  set  under  the  Omnibus 
Budget  Reconciliation  Act  of  1993. 
States  will  have  the  ability  to  make 
Medicaid  disproportionate  share 
hospital  payments  to  public  hospitals 
up  to  175  percent  of  a  hospital's 
reasonable  costs  of  treating  the 
iminsured  and  Medicaid  beneficiaries 
for  a  period  of  two  State  fiscal  years 
beginning  after  September  30,  2002  and 
receive  Federal  matching  funds  for  these 
higher  DSH  payments. 

Comment:  Several  commenters 
pointed  out  that  in  the  wake  of 
September  11,  2001,  rising 
imemplo)rment  will  not  only  increase 
the  number  of  Medicaid  beneficiaries 
and  indigents  but  will  also  reduce  State 
tax  revenues  needed  to  finance 
Medicaid  costs.  Other  commenters 
further  added  that  the  decrease  is 
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inappropriate  given  the  increased 
demands  being  made  on  hospitals  since 
September  11,  2001.  Another 
commenter  voiced  the  opinion  that 
issuing  this  rule  is  contrary  to 
democratic  views  and  will  exacerbate 
the  social  problems  of  our  highly 
diverse  society. 

Response:  We  recognize  that  the 
events  of  September  11,  2001  have 
affected  many  Americans  and  caused 
States  to  incur  costs  not  otherwise 
anticipated.  We  want  to  stress  that  this 
rule  addresses  only  the  Federal 
responsibility  to  assist  States  to  pay  for 
health  care  services  provided  to 
Medicaid  beneficiaries  at  public 
hospitals.  This  rule  is  not  intended  to 
have  an  adverse  effect  on 
reimbursement  for  Medicaid  services 
provided  to  Medicaid  beneficiaries. 
Under  this  rule,  States  will  retain  the 
flexibility  to  pay  these  facilities  up  to 
100  percent  of  a  reasonable  estimate  of 
what  Medicare  would  have  paid  for 
services  provided  to  Medicaid 
beneficiaries.  If  the  number  or  severity 
of  Medicaid  beneficiaries  increases  for 
whatever  reason,  the  payment  that  can 
be  made  consistent  with  the  UPL  will 
likewise  increase  commensurate  with 
the  reasonable  cost  of  serving  the 
Medicaid  population  in  each  State. 
While  we  understand  the  situation  of 
States  that  are  faced  with  reduced 
budgets  and  strained  tax  revenues  in  the 
current  national  economic  climate,  we 
want  to  point  out  that  the  Congress 
established  the  Medicaid  program  as  a 
joint  Federal  and  State  partnership, 
where  each  party  shares  in  the  financial 
responsibility  of  providing  care  to 
Medicaid  beneficiaries. 

Comment:  One  commenter  noted  that 
this  rule  will  have  a  significant  negative 
impact  on  the  State's  continued  ability 
to  draw  down  Federal  funds,  and, 
therefore,  will  be  detrimental  to  all 
health  and  hiunan  services. 

Response:  Under  this  rule.  States  will 
be  able  to  receive  Federal  funding  for 
hospital  expenditures  incurred  on 
behalf  of  Medicaid-eligibles,  as 
permitted  under  Federal  law.  While  the 
rule  will  limit  States'  ability  to  receive 
Federal  funding  for  excessive  payments, 
we  believe  States  will  retain  flexibility 
to  set  fair  and  appropriate  pajrment  rates 
to  public  hospitals. 

Comment:  Several  commenters  stated 
that  the  150  percent  UPL  is  part  of  an 
agreement  between  Congressional 
leaders,  CMS,  and  the  Office  of 
Management  and  Budget  (OMB).  The 
agreement  aimed  to  protect  the  fragile 
network  of  health  care  services  for  low- 
income  individuals.  It  is  neither 
prudent  nor  fair  to  change  the  rules  so 
quickly  and  nullify  an  agreement  that 


was  supposed  to  help  ensure  health  care 
for  those  in  need. 

Response:  We  have  a  responsibility  to 
interpret  and  apply  the  provisions  of  the 
Medicaid  statute,  including  the 
requirement  at  section  1902(a)(30)(A)  of 
the  Social  Security  Act  that  payments 
under  State  plans  must  be  consistent 
with  efficiency,  economy  and  quality  of 
care^Whether  or  not  any  particular 
individuals  had  an  agreement  in  the 
past  about  how  this  requirement  should 
apply  is  not  at  issue. 

Comment:  One  commenter  suggested 
that  we  add  a  requirement  that  public 
hospitals  have  a  net  gain  of  at  least  two- 
thirds  of  the  additional  Federal  funds 
collected  under  hospital-based  UPL 
plans  in  order  to  ensure  that  public 
hospitals  are,  in  fact,  primary 
beneficiaries  of  any  UPL  arrangements. 

Response:  It  is  not  clear  what  the 
commenter  believes  would  be  the  legal 
authority  for  CMS  to  limit  a  hospital's 
use  of  its  own  funds.  Furthermore, 
while  the  suggested  approach  allows 
public  hospitals  to  retain  the  Federal 
funds,  it  does  not  limit  other  public 
hospital  revenues  from  being  transferred 
from  the  hospital  to  the  State 
government.  Federal  funds,  once 
received  by  the  hospital,  are  fungible. 
We  do  not  believe  this  alternative  would 
increase  the  net  funding  available  to 
these  hospitals,  nor  do  we  believe  that 
this  alternative  would  improve  access  to 
hospital  services  for  Medicaid 
be-ieficiaries.  We  do  not  believe  this 
alternative  would  decrease  the  Federal 
share  of  the  Medicaid  program 
expenditures  for  these  hospitals. 
Therefore,  we  believe  the  reduction  of 
the  UPL  from  150  percent  to  100  percent 
will  be  sufficient  to  maintain  the  fiscal 
integrity  of  the  Medicaid  Program  and 
ensure  that  all  facilities  are  treated 
equally  imder  Federal  Medicaid  UPL 
regulations. 

Comment:  One  commenter  noted  that 
the  Congress,  in  passing  BIPA,  in  effect 
required  us  to  retain  the  150  percent 
UPL  for  non-State  government-owned  or 
operated  hospitals.  The  new  proposed 
rule  lowering  the  UPL  is  clearly 
contrary  to  the  intent  of  the  Congress  in 
passing  section  705  of  BIPA  because  the 
Congress  clearly  wanted  to  provide  a 
transition  period  for  States  down  to  the 
150  percent  UPL  without  causing 
economic  dislocations  to  non-State 
government-owned  hospitals. 

Response:  We  do  not  agree  that  the 
statute  at  section  705(a)  of  BIPA  requires 
that  we  retain  the  150  percent  UPL 
forever  simply  because  it  was  in  the 
October  10,  2000  proposed  rule.  Section 
705  of  BIPA  required  that  we  publish  a 
rule  based  on  the  proposed  rule,  but  did 
not  remove  agency  discretion  as  to  the 


contents  of  the  final  rule  except  to  the 
extent  of  requiring  a  transition  period 
not  specified  in  the  proposed  rule.  We 
published  that  final  rule,  fulfilling  those 
BIPA  requirements.  Section  705  of  BIPA 
did  not  preclude  the  agency  irom 
revisiting  and  revising  its  rule. 

Comment:  Several  commenters 
indicated  that  our  timing  coiUd  not  be 
worse  with  this  rule  given  the  economic 
turndown,  workforce  downsizing,  and 
Medicaid  experiencing  a  financial 
deficit  due  to  a  rise  in  health  care  costs. 
One  commenter  expressed  concern  that 
this  rule  would  make  it  difficult  for 
hospitals  to  attract  and  keep  quality 
workers. 

Response:  This  rule  allows  States  to 
pay  hospitals  up  to  100  percent  of  the 
reasonable  costs  of  serving  Medicaid 
patients,  based  on  a  reasonable  estimate 
of  what  Medicare  would  have  paid  for 
the  services  provided  to  Medicaid 
patients.  Also,  as  noted  in  an  earlier 
response,  if  the  number  or  severity  of 
Medicaid  beneficiaries  increases,  for 
whatever  reason,  the  payment  that  can 
be  made  consistent  with  the  UPL  will 
likewise  increase  commensurate  with 
the  reasonable  cost  of  serving  the 
Medicaid  population  in  each  State. 

Comment:  One  commenter  noted  that 
President  Bush  wants  more  funding  for 
the  military,  but,  at  the  same  time,  is 
willing  to  slash  the  country's  public 
health  care  system.  The  commenter 
viewed  this  policy  as  indicating  a  lack 
of  compassion  for  the  country's  poor. 
Another  commenter  considers  it 
irresponsible  for  the  Department  and  the 
Administration  to  be  considering  a  rule 
change  that  is  sure  to  have  inhumane 
and  tragic  results. 

Response:  This  rule  is  not  a  statement 
of  public  policy  on  funding  for  this 
nation's  health  care  system.  This  rule 
also  does  not  intend  to  cut  funds  to  care 
for  the  coimtry's  poor,  but  is  intended 
to  promote  fiscal  integrity  and  restore  an 
appropriate  balance  between  the  Federal 
government  and  States  with  respect  to 
funding  the  Medicaid  program.  Since 
the  publication  of  the  January  12,  2001 
rule,  many  States  have  increased 
payments  to  non-State  government- 
owned  hospitals  and  requested 
hospitals  transfer  a  portion  of  those 
payments  back  to  the  State,  county,  or 
local  governments  or  used  Federal 
monies  to  supplant  State  monies  for 
these  payments.  Therefore,  these 
enhanced  payments  are  not  being  used 
by  the  hospital  to  provide  additional 
services  to  Medicaid  beneficiaries,  but 
are  being  transferred  back  to  the  State 
government  for  purposes  not  necessarily 
related  to  providing  Medicaid  services 
to  Medicaid  beneficiaries. 
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Comment:  One  commenter 
recommended  that  we  leave  the  150 
percent  UPL  intact  for  those  States  that 
transfer  the  Federal  funds,  through 
intergovernmental  transfers,  to  the 
public  hospitals  and  not  back  into  the 
State  general  fund.  Another  commenter 
urged  us  to  create  an  exertion  to  the 
100  percent  UPL  for  those  States  that 
operate  under  cost-neutral  waivers. 

Response:  Because  of  the 
administrative  difficulty  in  identifying 
and  tracking  Federal  funds  once  the 
State  draws  down  the  Federal  share  for 
Medicaid  expenditures,  it  is  unrealistic 
to  consider  implementing  a  regulation 
that  permits  the  150  percent  UPL  to 
remain  for  some  States,  but  eliminates  it 
for  others.  Furthermore,  the  reduction  to 
a  100  percent  UPL  applies  to  all  States, 
regardless  of  whether  they  operate 
under  cost  neutral  waivers,  except  to  the 
extent  that  the  State  is  entitled  to  a 
transition  period,  discussed  in  detail 
below. 

Comment:  One  commenter  noted  that 
the  150  percent  limit  should  remain  and 
that  CMS  has  no  basis  for  the  exclusion 
of  long  term  care  facilities  from 
consideration  for  a  more  flexible  UPL. 
Additionally,  this  commenter  requested 
that  the  ISO  percent  UPL  be  expanded 
to  include  Medicaid  payments  fo 
nursing  facilities. 

Response:  Modifying  the  upper 
payment  limit  for  nursing  home 
fadlities  is  outside  the  scope  of  this  rule 
and  contrary  to  our  intent  to  preserve 
the  fiscal  integrity  of  the  Medicaid 
program.  Therefore,  we  do  not  accept 
this  comment. 


Intergovernmental  Transfers 

Comment:  One  commenter  pointed 
out  that  some  States  have  used 
intngovemmental  transfers  (IGT)  of 
funds  to  take  advantage  of  the  flexibility 
in  past  and  current  UPL  rules  to  draw 
down  excess  Federal  dollars.  The 
commenter  recommended  that  we 
should  adopt  rules  that  will  prevent 
States  bom  requiring  hoq)itals  to 
transfer  a  sizable  portion  of  enhanced 
pa3rments  back  to  the  State  for  other 
purposes.  At  the  same  time,  the 
commenter  pointed  out  that  limiting  a 
State's  ability  to  finance  its  Medicaid 
program  using  IGT  payments  may  result 
in  reduced  access  to  services  for 
Medicaid  beneficiaries.  Other 
commenters  noted  that  a  regulation  to 
require  non-State  govenunent-owned  or 
operated  hospitals  to  retain  their 
Medicaid  funding  would  be  more 
prudent 

Response:  Under  section 
1903(wX6)(A)  of  the  Social  Security  Act, 
the  Congress  limited  authority  to 
regulate  States'  certain  uses  of  IGTs.  We 


have  clear  authority  to  limit  the  State 
payment  levels  that  are  not  consistent 
with  efficiency,  economy,  and  quality  of 
care  because  they  exceed  the  amount 
appropriate  for  the  Medicaid  services 
being  furnished.  These  limits  are  a 
reasonable  measure  to  protect  the 
overall  fiscal  integrity  of  the  Federal 
Medicaid  program. 

Comment:  The  proposed  rule,  by 
lowering  the  UPL  to  100  percent  of  what 
reasonable  Medicare  payments  would 
be,  effectively  eliminates  the  use  of 
intergovernmental  transfers  and  thus 
permits  the  Secretary  to  do  indirectly 
what  section  1903(w)(6)  of  the  Act 
prohibits  the  Secretary  from  doing 
directly. 

Response:  We  are  not  restricting  the 
States'  use  of  funds  transferred  or 
certified  from  units  of  govermnent.  This 
reduction  in  the  UPL  restricts  the  States' 
payment  to  non-State  government- 
owned  or  operated  hospitals.  The  State 
still  maintains  control  as  to  what 
government  funding  sources  it  may  use 
to  make  Medicaid  payments. 

Transition  Periods 

Commertt:  One  commenter  noted  that 
the  transition  periods  permitted  under 
previous  rules  should  be  eliminated  or 
reduced. 

Response:  We  are  retaining  the 
transition  periods  outlined  in 
previously  published  rules  in  this  final 
rule.  We  continue  to  believe  that  States 
that  have  had  longstanding  reliance  on 
these  funds  need  time  to  find  other 
funding  sources  to  replace  the  money 
generated  by  the  UPL  pa3rment 
mechanisms.  However,  we  want  to 
reiterate  ova  position  with  regard  to 
States  that  have  had  payment 
methodologies  in  effect  that  provide  for 
payments  to  non-State  government- 
owned  or  operated  hospitals  up  to  the 
150  percent  UPL.  These  States  were  not 
previously  entitled  to  a  transition  pmod 
and  regardless  of  the  effective  date  of 
such  payment  methodologies,  we  are 
not  establishing  a  new  transition  period 
during  which  these  States  may  make 
payments  in  excess  of  the  100  percent. 
UPL.  We  have  modified  the  regulation 
text  at  §§  447.272(e)  and  447.321(e)  to 
cl&rify  that  States  with  payment 
methodologies  that  provide  for 
payments  to  non-State  government- 
owned  or  operated  hospitals  up  to  the 
150  percent  UPL  do  not  qualify  for  a 
transition  period.  Such  States  must 
reduce  such  payments  to  comply  with 
the  100  percent  UPL  as  of  the  effective 
date  of  this  rule. 

Comment:  Several  commenters 
pointed  out  that  States  have  already 
factored  Medicaid  monies  gained 
through  the  150  percent  UPL  into  their 


State  budgets  for  health  care 
expenditures.  Other  commenters 
pointed  out  that  at  the  very  least  States 
that  relied  on  the  final  rule  in 
developing  their  biennial  budgets 
should  be  afforded  a  transition.  Several 
commenters  further  noted  that  it  is 
unfair  to  allow  transition  periods  for 
some  facilities  to  come  into  compliance 
with  the  100  percent  UPL,  but  not 
permit  States  that  recently  began  using 
the  150  percent  UPL  to  use  similar 
transition  periods.  They  believe  it 
unfairly  penalizes  States  that  hdve  more 
recently  used  the  150  percent  UPL 
funds.  Several  commenters  also  noted 
that  not  allowing  a  transition  period 
fitjm  the  150  percent  UPL  to  the  100 
percent  UPL  is  arbitrary  and  capricious. 
Response:  Although  we  acknowledge 
that  States  may  have  established 
budgets  based  on  the  150  percent  UPL, 
the  higher  UPL  has  only  been  in  effect 
since  March  2001.  The  impact  of  the 
reduced  funding  available  to  public 
hospitals  throu^  the  rule  published  on 
January  12,  2001  is  mitigated  by  the 
transition  periods  contained  in  that  rule, 
as  well  as  those  in  the  rule  published  on 
September  5,  2001.  Furthermore,  the 
transition  periods  contained  in  prior 
regulations  apply  equally  to  all  States 
and  all  State  payment  methodologies. 
The  transition  periods  are  designed  to 
mitigate  the  impact  of  the  creation  of 
new  categories  of  providers  subject  to  an 
aggregate  100  percent  UPL.  All  States 
that  meet  the  requirements  of  one  or 
more  transition  periods  will  be  able  to 
reduce  their  payments  gradually  based 
on  the  schedules  in  the  transition 
periods.  However,  as  previously  noted, 
the  150  percent  UPL  has  only  been  in 
place  since  March  2001,  and,  therefore. 
States  have  not  developed  the  same 
reasonable  reliance  on  that  higher  UPL 
as  they  have  on  payments  that  were  in 
place  for  several  years.  In  the  absence  of 
any  reasonable  reliance  on  higher 
payment  levels,  we  do  not  agree  that 
additional  modification  of  the  transition 
periods  is  required. 

Conmient:  One  commenter  requested 
that  we  clarify  oin  intention  in  applying 
the  100  percent  UPL  to  States  that 
qualify  for  a  transition  period. 

Response:  For  States  that  qualify  for 
the  5  and  8  year  transition  periods,  the 
maximum  amoimt  allowable  during 
each  transition  period  will  be  based  on 
a  percentage  of  the  100  percent  UPL 
during  each  year.  For  example,  during 
the  8-year  transition  period,  for  State  FY 
2006.  a  State  may  pay  up  to  the  100 
percent  UPL  for  State  FY  2006,  plus  55 
percent  of  the  State's  excess  payment 
above  100  percent  during  the  base  year. 
Had  we  not  published  this  rule,  the 
State  would  be  able  to  pay  up  to  the  150 
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percent  UPL  for  State  FY  2006,  plus  55 
percent  of  the  State's  excess  payment 
above  150  percent  during  the  base  year. 
For  States  that  qualify  for  the  2-year 
transition  period,  payments  must  be 
rediiced  to  the  100  percent  UPL  as  of 
October  1.  2002. 

Reporting  Requirements 

■  Comment:  One  commenter  pointed 
out  that  the  150  percent  UPL  was  put  in 
place  less  than  one  year  ago.  When  the 
higher.  UPL  was  established,  we  also 
created  requirements  for  States  to  report 
to  us  how  they  were  spending  Medicaid 
funds  under  the  150  percent  UPL.  The 
commenter  recommended  that  we  delay 
implementing  a  reduction  in  the  150 
percent  UPL  until  we  have  evaluated 
those  reports.  Another  commenter 
recommended  that  we  allow  more  time 
to  evaluate  the  effects  of  the  January  12, 
2001  final  rule  to  allow  a  more  balanced 
response  to  any  legitimate  concerns  that 
might  be  found  to  exist. 

Response:  Our  reporting  requirements 
are  not  sufficiently  detailed  to  allow  us 
to  evaluate  State  spending  in  the 
manner  suggested  by  the  commenters. 
Regardless,  oiu*  decision  to  reduce  the 
UPL  for  public  hospitals  to  100  percent 
is  not  based  on  the  reporting 
requirements  associated  with  the  higher 
UPL.  Based  on  a  number  of  detailed 
reports  by  the  OIG,  it  has  become  clear 
•that  Federal  funding  being  claimed  for 
excessive  payments  was  not  always 
being  used  by  the  public  hospitals 
themselves;  instead  a  portion  of  the 
Federal  funding  was  being  used  to 
substitute  for  State  funding.  This  is 
clearly  inappropriate  in  the  context  of  a 
joint  Federal-State  program  and  we  do 
not  see  any  reason  to  delay  reducing  the 
UPL  to  a  level  that  would  limit  these 
abuses. 

Comment:  One  commenter  suggested 
that  if  additional  reporting  is  required, 
the  staffing  for  preparing  the  data  and 
reports  should  be  eligible  for  enhanced 
Federal  match  at  90  percent  due  to  the 
extensive  additional  workload.  Another 
commenter  urged  that  the  reporting 
requirements  be  strengthened  to  include, 
the  level  of  IGTs  or  other  funds 
provided  by  or  on  behalf  of  health  care 
providers  in  UPL  arrangements. 

Response:  We  have  evaluated  the 
impact  of  the  reporting  requirements  in 
the  regulatory  impact  section  below.  As 
noted  in  a  previous  comment,  we  are 
decreasing  the  reporting  requirements  in 
this  regulation.  As  we  also  previously 
noted,  this  rule  does  not  address  the 
States'  abilities  to  transfer  funds. 
Accordingly,  such  a  reporting 
requirement  would  have  no  bearing  on 
the  intent  of  this  final  rule. 


Impact  on  State  Plan  Amendments  - 

Commenter:  One  commenter  has 
asked  what  effect  this  final  rule  will 
have  on  those  150  percent  UPL  State 
plans  submitted  before  publication  of 
the  proposed  rule,  but  which  have  not 
been  approved. 

Response:  We  reviewed  and  approved 
niunerous  State  plans  submitted  before 
we  issued  the  proposed  rule  that 
permitted  150  percent  UPL  payments. 
These  amendments  were  reviewed 
based  upon  the  current  regulation  in 
effect  at  the  time  of  review.  Unless  these 
amendments  qualify  for  a  transition 
period,  however,  as  of  the  effective  date 
of  this  rule,  no  payments  may  be  made 
that  exceed  the  revised  UPL.  The 
requirements  contained  in  this 
regulation  will  not  take  effect  until  60 
days  after  the  publication  of  the 
regulation  and,  at  that  time,  we  will 
disapprove  any  pending  amendments 
that  would  provide  for  payments  that 
exceed  the  UPL  in  effect.  Any  new  State 
plan  amendments  submitted  on  or  after 
the  effective  date  will  be  disajiproved  to 
the  extent  that  payments  would  exceed 
the  revised  UPL. 

Commenter:  One  conunenter  stated 
that  States  with  already  approved  State 
plans  that  allow  UPL  payments  up  to 
150  percent  should  be  exempted  from 
the  proposed  rule. 

Response:  We  can  not  legally  exempt 
from  this  rule  States  with  approved 
State  plan  amendments  supporting  a 
higher  UPL.  We  will  handle  all  States 
equally  with  respect  to  the  UPL.  We  can 
and  have  allowed  States  that  qualify  for 
transition  periods  to  continue  to  have 
those  transition  periods  at  a  lower  level 
of  Federal  funding. 

Miscellaneous 

Comment:  Several  commenters 
indicated  that  we  should  consider  the 
number  of  proposals  the  OIG  has  made 
including  requiring  annual  audits  of 
UPL  calculations;  providing  definitive 
guidance  on  calculating  the  UPL  that  is 
uniform  to  all  States;  and  requiring 
States  to  demonstrate  that  the  enhanced 
payments  are  actually  made  available  to 
the  facilities  and  that  these  payments 
are  for  approved  Medicaid  services 
only.  Another  commenter  indicated  that 
we  have  an  obligation  to  analyze  the 
problem  much  more  thoroughly  and 
exercise  our  afready  broad  authority  to 
control  the  UPL  problem  using  more 
appropriate  methods  targeted  to  the 
situation.  For  example,  we  could  issue 
guidelines  to  clarify  how  States  are 
actually  calculating  their  upper 
payment  limits  and  that  Medicaid 
payments  are  reasonable  and  are  being 
retained  by  the  provider.  Other 


commenters  suggested  alternatives  to 
issuing  a  final  rule.  For  example^  we 
could  reinstate  the  previous  practice  of 
requiring  States  to  submit  assurances 
that  the  UPL  has  not  been  exceeded. 

Response:  We  want  to  ciutail 
unnecessary  spending  in  a  way  that 
results  in  the  least  amount  of  burden 
administratively  on  the  States  and  the 
Federal  government.  The  quickest  way 
to  reduce  unnecessary  spending  is  to 
stop  the  funding  stream  soon  after  the 
States  begin  to  rely  on  it.  In  addition,  we 
are  considering  increasing  oin  oversight 
activities  with  respect  to  evaluating 
States'  enhanced  payments.  The 
majority  of  the  State  plan  proposals 
submitted  since  the  effective  date  of  the 
January  12,  2001  rule  required  hospitals 
to  either  fund  the  State's  share  of  the 
costs  of  the  1 50  percent  UPL  payment 
or  transfer  part  of  the  UPL  payment  back 
to  the  State  or  local  government.  In  our 
view,  the  100  percent  UPL  is  adequate 
reimbursement  as  long  as  the  States 
allow  hospitals  to  retain  the  Medicaid 
payment.  Furthermore,  we  do  not  see 
how  creating  a  requirement  that  States 
submit  assurances  would  result  in  the 
savings  anticipated  in  this  final  rule. 

Comment:  One  commenter  suggested 
that  abuses  of  the  system  be  corrected 
on  a  case-by-case  basis  instead  of  by 
imposition  of  a  broad  based  policy. 

Response:  We  feel  strongly  that  the 
problem  being  corrected  in  this  rule  is 
of  national  importance  and  is  most 
appropriately  addressed  by  this  nUe, 
rather  than  pursuing  abuses  based  on 
other  authorities  on  a  case-by-case  basis. 
As  noted  earlier,  we  want  to  limit  any 
unnegessary  spending  that  would  result 
in  burdensome  administrative 
proceedings  for  the  States  and  the 
Federal  government.  To  track  and 
evaluate  each  case  of  possible  abuse 
would  also  require  additional  resources 
not  ciurently  available. 

Comment:  One  commenter  suggested 
that  we  have  not  met  the  requirements 
of  the  Administrative  Procedure  Act 
(APA)  in  publishing  this  rule.  The 
commenter  noted  that  relevant  case  law 
regarding  the  APA  permits  an  agency  to 
change  a  regulation  if  it  can  demonstrate 
good  cause  for  making  the  change  and 
can  clearly  explain  the  reasons  for  its 
departure  fit)m  its  prior  stance.  The 
commenter  noted  that  before  the 
January  12,  2001  rule  took  effect,  the 
President  announced  a  proposal  to 
modify  this  UPL.  The  commenter 
believes  we  carmot  articidate  a 
reasonable  basis  for  our  policy  reversal 
and,  as  a  result,  we  cannot  meet  the 
requirements  of  the  APA. 

Response:  We  disagree.  In  publishing 
this  rule,  we  have  adhered  to  the  law. 
In  publishing  this  rule,  we  have  based 
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our  actions  on  a  review  <^  the  OIG 
reports  pertaining  to  UPL  payments  as 
well  as  our  own  review  of  the  new  State 
plan  amendments  submitted  after  the 
January  2001  rule  took  effect  and  our 
further  analysis  of  the  requirements  of 
the  Medicaid  statute.  This  additional 
information  and  analysis  imderlay  the 
President's  proposal  to  modify  the  UPL, 
and  the  proposal  has  been  promulgated 
using  full  notice  and  comment 
procedxues.  Therefore,  this  regulatory 
action  to  modify  the  UPL  does  not 
violate  the  APA. 

Comment;  One  commenter  stated  that 
in  attempting  to  implement  the 
proposed  regulation  immediately,  we 
are  violating  rulemaking  requirements 
for  the  efiiactive  date  of  a  regulation.  In 
addition,  the  commenter  believes  that 
we  are  attempting  to  evade  the 
rulemaking  requirements  contained  in 
Executive  Order  12866  by  failing  to 
make  a  serious  effort  to  evaluate  existing 
law  and  regulations. 

Response:  We  have  not  implemented 
the$e  proposed  regulations  to  date,  nor 
do  we  have  any  intention  of  so  doing 
until  the  effective  date  stated  in  this 
rule.  This  effective  date  is  consistent 
with  all  requirements  of  law. 
Furthermore  the  results  intended  to  be 
achieved  by  this  rule  are  fully  consistent 
with  the  Medicaid  statute  and  we 
believe  are  necessary  to  ensure  the  fiscal 
integrity  of  the  Medicaid  program.  The 
Medicaid  statute  contains  a  formula  for 
the  Federal  and  State  shares  of 
expenditures;  as  explained  above,  the 
150  pocent  UPL  has  been  a  means  for 
States  to  effectively  claim  a  higher 
Federal  share  than  warranted.  The 
payments  that  States  are  permitted  to 
m^ce  to  hospitals  consistent  with  the 
revised  UPL  are  sufficient  to  pay  the  full 
reasonable  costs  to  hospitals  of  serviag 
the  Medicaid  population,  and  will 
assure  access  to  those  hospitals  for 
Medicaid  beneficiaries.  The  revised  UPL 
will  assure  that  payments  vinll  be 
consistent  with  "efficiency,  economy 
and  quality  of  care"'as  required  by 
section  1902(a)(30)(A)  of  the  Social 
Security  Act.  The  Medicaid  statute  has 
specific  provisions  for  the  additional 
payments  to  assist  disproportionate 
share  hospitals  but  does  not 
contemplate  other  general  assistance  to 
hospitals,  or  use  of  excessive  payments 
as  mechanisms  to  finance  general  State 
obligations.  In  section  VI  below,  we  set 
forth  our  full  regulatory  impact  analysis. 

IV.  ProviaiiMis  of  the  Final  Regulations 

We  are  adopting  the  provisions  of  the 
regulations  text  in  the  November  23, 
2001  proposed  rule  as  final.  In  response 
to  comments,  we  have  modified 
§$  447.272(e)  and  447.321(e)  to  clarify 


that  States  with  payment  methodologies 
that  provide  for  payments  to  non-State 
government-owned  or  operated 
hospitals  up  to  the  150  percent  of  the 
UPL  do  not  qualify  for  a  transition 
period. 

V.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  we  are  required  to 
provide  60-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly  - 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  the  PRA 
requires  that  we  solicit  comment  on  the 
following  issues:      - 

•  The  need  fot  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  ova  estimate  of  the 
information  collection  biuden. 

•  The  quality,  utility,  and  clarity  of  the 
information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  have  solicited  public 
comment  on  each  of  these  issues  for  the 
information  collection  requirements 
discussed  below. 

Section  447.272  Inpatient  Services: 
Application  of  Upper  Payment  Limits 

Under  paragraph  (f).  Reporting 
requirements  for  payments  during  the 
transition  periods.  States  that  are 
eligible  for  a  transition  period  described 
in  §  447.272(e),  and  that  make  payments 
that  exceed  the  limit  under  §  447.272(b) 
must  report  annually  the  following 
information  to  CMS: 

(1)  The  total  Medicaid  payments 
made  to  each  facility  for  services 
furnished  during  the  entire  State  fiscal 
year. 

(2)  A  reasonable  estimate  of  the 
amount  that  would  be  paid  for  the 
services  furnished  by  the  facility  under 
Medicare  payment  principles. 

We  estimate  that  there  would  be  57 
reports  filed  the  first  year  and  that  they 
would  take  8  hours,  for  a' total  of  456 
hours.  The  niunber  of  reports  and 
corresponding  burden  would  decrease 
each  year. 

Section  447.321  Outpatient  Hospital 
and  Clinic  Services:  Application  of 
Upper  Payment  Limits 

Under  paragraph  (f).  Reporting 
requirements  for  payments  during  the 
transition  periods,  States  that  are 


eligible  for  a  transition  period  described 
in  §  447.321(e),  and  that  make  payments 
that  exceed  the  limit  under  §  447.321(b), 
would  have  to  report  annually  the 
following  information  to  CMS: 

(1)  The  total  Medicaid  payments 
made  to  each  facility  for  services 
furnished  diu'ing  the  entire  State  fiscal 
year. 

(2)  A  reasonable  estimate  of  the 
amount  that  would  be  paid  for  the 
services  furnished  by  the  facility  imder 
Medicare  payment  principles. 

We  estimate  that  there  would  be  31 
reports  filed  the  first  year  under  this 
section  and  that  it  would  take  8  hours 
to  complete  one  report,  for  a  total  of  248 
hours.  The  niunber  of  reports  and 
corresponding  biuden  would  decrease 
over  the  next  8  years. 

The  particular  information  collection 
requirements  contained  in  these  two 
sections  were  published  in  the  January 
12,  2001  final  rule.  We  are  revising 
these  requirements  by  eliminating  the 
reporting  requirement  that  States  report 
hospital  expenditiues  up  to  the  150 
percent  UPL,  consistent  with  its 
elimination  in  this  final  rule.  This 
would  reduce  the  reporting  burden  by 
31  reports  (for  the  31  States  noted  in 
section  VI.B  of  this  final  rule)  and  248 
hours  of  burden. 

We  submitted  an  emergency  request 
for  approval  of  the  information 
collection  requirements  associated  with 
the  January  12,  2001  final  rule  to  OMB 
for  review  of  the  requirements  in 
§§447.272  and  447.321.  These  sections 
have  been  approved  by  OMB  under 
OMB  niunber  0938-0855  through  May 
2002  and  are  now  in  effect.  We  plan  to 
submit  a  revised  request  for  approval  to 
OMB  shortly  that  incorporates  the 
elimination  of  the  reporting  requirement 
that  States  report  hospital  expenditures 
up  to  150  percent  of  the  UPL.  This 
change  will  not  become  effective  until 
approved  by  OMB. 

VI.  Regulatory  Impact  Analysis 

A.  Introduction 

We  have  examined  the  impact  of  this 
final  rule  as  required  by  Executive 
Order  (EO)  12866,  the  Unfunded 
Mandates  Reform  Act  of  1995,  and  the 
Regulatory  Flexibility  Act  (RFA)  (Pub. 
L.  96-354).  EO  12866  directs  agencies  to 
assess  all  costs  and  benefits  of  available 
regulatory  alternatives  and,  if  regulation 
is  necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects,  distributive  impacts,  and 
equity).  A  regulatory  impact  analysis 
(RLA)  must  tm  prepared  for  major  rules 
with  economically  significant  effects 
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($100  million  or  more  in  any  one  year). 
We  consider  this  a  major  rule  and 
provide  an  analysis  below. 

B.  Overall  Impact 

We  have  identified  approximately  31 
States  with  State  plan  amendments  that 
may  provide  for  pajrments  to  non-State 
government-owned  or  operated 
hospitals  for  inpatient  or  outpatient 
services  in  excess  of  the  100  percent 
UPL.  These  plans  currently  account  for 
approximately  $3  billion  in  Federal 
spending  annually.  This  estimate  is 
based  on  State-reported  Federal  fiscal 
information  submitted  with  State  plan 
amendments  and  State  expenditure 
information,  where  available.  In 
addition,  we  expect  that,  absent 
rulemaking,  additional  States  would 
submit  amendments  to  increase 
spending  above  the  100  percent  UPL  in 
the  future.  Estimates  of  these  increased 
costs,  both  current  and  future,  are 
included  in  the  President's  FY  2002 
Medicaid  budget  baseline.  Based  on 
these  budget  estimates,  we  estimate  that 
removing  the  higher  UPL  for  non-State 
government-owned  or  operated 
hospitals  reduces  potential  Federal  costs 
by  about  $9  billion  over  fiscal  years 
2002  through  2006. 

C.  Impact  on  Small  Entities  and  Rural 
Hospitals 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
entities.  For  purposes  of  the  RFA,  small 
entities  include  small  businesses, 
nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  other  providers  and  suppliers  are 
small  entities,  either  by  nonprofit  status 
or  by  having  revenues  of  $5  million  to 
$25  million  (see  65  FR  69432)  or  less 
annually.  For  purposes  of  the  RFA,  all 
hospitals  are  considered  to  be  small 
entities.  Individuals  and  States  are  not 
included  in  the  definition  of  a  small 
entity. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  number  of  small  entities, 
including  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  piuposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds. 

The  purpose  of  this  rule  is  to  promote 
fiscal  integrity  to  the  Medicaid  program 
and  restore  an  appropriate  balance 
between  the  Federal  government  and  . 
States  with  respect  to  funding  the 
Medicaid  program.  This  rule  is 
necessary  because,  as  the  OIG 


concluded  in  a  report  dated  September 
11,  2001,  States'  use  of 
intergovernmental  transfers  as  part  of 
enhanced  payment  programs  was  a 
financing  mechanism  designed  to 
maximize  Federal  Medicaid 
reimbursements,  thus  effectively 
avoiding  Federal/State  matching 
requirements. 

We  believe  the  UPL  in  this  final  rule 
may  potentially  have  a  significant 
impact  on  small  entities,  including  rural 
hospitals.  Nationwide,  we  believe  there 
are  approximately  1,275  non-State 
government-owned  or  operated 
hospitals  that  could  potentially  be 
affected  by  this  rule.  We  included 
facilities  in  all  50  States  in  this  estimate 
because  although  not  every  State  is 
currently  making  enhanced  payments  to 
non-State  government-owned  or 
operated  hospitals,  this  rule  will 
prevent  new  proposals  from  all  States  in 
the  future.  We  believe  that  the  100 
percent  payment  limit  permits  States  to 
set  fair  and  appropriate  rates  to  non- 
State  government-owned  or  operated 
hospitals  for  services  provided  to 
Medicaid  beneficiaries.  Even  if  States 
were  paying  rates  to  public  hospitals  to 
help  subsidize  the  cost  of  care  to  non- 
Medicaid  eligible  individuals,  the 
impact  of  this  final  rule  will  be 
mitigated  due  to  several  factors: 

•  First,  if  these  hospitals  are  treating 
large  numbers  of  indigent  patients,  they 
should  be  eligible  to  qualify  as  a 
disproportionate  share  hospital.  Under 
both  the  Medicaid  and  Medicare 
program,  supplemental  funding  is 
available  to  assist  hospitals  that  serve  a 
disproportionate  share  of  indigent 
patients.  In  Federal  fiscal  year  2000,  the 
Federal  government  provided  more  than 
$8.4  billion  in  financial  assistance  to 
safety  net  hospitals  through  the 
Medicaid  DSH  program.  As  noted 
previously,  the  Congress  provided    .. 
additional  funding  to  public  safety  net 
hospitals  by  increasing  the  hospital- 
specific  DSH  limits  fitim  100  percent  to 
175  percent  of  a  hospital's  reasonable 
costs  of  treating  the  uninsiued  and 
Medicaid  beneficiaries  for  a  period  of 
two  fiscal  years  beginning  after 
September  30,  2002. 

•  Second,  payment  methodologies  in 
excess  of  the  January  12,  2001  final  nile 
may  qualify  for  one  of  the  transition 
periods  described  in  §§  447.272(e)  and 
447.321(e).  State  payment 
methodologies  that  qualify  for  one  of  the 
transition  periods  would  continue  to 
qualify  under  this  final  rule;  the  only 
difference  is  that  payments  to  non-State 
govemment-OMmed  or  operated 
hospitals  must  be  reduced  over  the 
transition  period  to  a  100  percent  UPL 
rather  than  a  150  percent  UPL. 


Currently,  we  believe  that  two  States 
qualify  for  the  8-year  transition  period, 
four  States  for  the  5-year  transition 
period,  and  two  States  for  the  2 -year 
transition  period.  From  2002  through 
2006,  these  States  will  require 
approximately  $2.9  billion  because  of 
the  transition  periods  allowed  for  in  the 
rule. 

•  Third,  the  OIG  issued  a  report  on 
September  11,  2001  stating  that  the 
higher  UPL  for  non-State  government- 
owned  or  operated  hospitals  has  not 
been  adequately  supported  through  an 
analysis  of  these  hospitals'  financial 
operations.  To  the  extent  that  States 
now  pay  providers  efficient  rates  that 
are  retained  by  these  providers,  we  do 
not  believe  States  will  be  able  to  further 
reduce  these  rates. 

We  received  comments  on  the  impact 
analysis  stating  that  we  did  not 
adequately  consider  the  impact  on  these 
entities  and  that  in  fact  monies  paid 
under  the  150  percent  UPL  were  in  fact 
retained  by  these  facilities.  The 
commenters  also  noted  that  the  OIG  did 
not  specifically  look  at  the  150  percent 
UPL.  In  addition,  commenters  noted 
that  CMS  did  not  effectively  analyze  the 
effects  of  the  150  percent  UPL  before 
issuing  this  new  rule. 

We  believe  that  the  OIG  reports 
confirmed  our  subsequent  analysis  that 
States  did  not  use  these  excess  funds  as 
part  of  the  proper  State  and  Federal 
match  for  the  Medicaid  program  for  any 
facilities,  including  non-State 
government-owned  and  operated 
hospitals.  In  fact,  the  OIG  concluded 
that  even  in  those  cases  where  UPL 
enhanced  payments  were  retained  by 
public  hospitals,  these  hospitals  would 
instead  retiun  the  majority  of  any 
Medicaid  DSH  payments  to  their  State 
via  intergovernmental  transfers.  States 
appear  to  have  been  replacing  DSH 
payments  with  UPL  enhanced 
payments,  even  though  Medicaid  DSH 
payments  are  specifically  intended  to  ' 
help  hospitals  that  provide  care  to  a 
large  number  of  Medicaid  beneficiaries 
and  uninsured  patients. 

D.  Other  Alternatives  Considered 

Section  1902(a)(30)  of  the  Act  requires 
in  part  that  Medicaid  service  payments 
be  consistent  with  efficiency  and 
economy.  In  addition  to  the 
interpretation  we  are  providing  in  this 
final  rule,  we  considered  several  other 
alternatives  to  ensure  that  Medicaid 
service  payments  are  consistent  with 
efficiency  and  economy.  In  this  section, 
we  will  explain  these  other  alternatives 
and  why  we  did  not  select  them. 
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1.  Maintain  a  Higher  Upper  Limit  for 
Non-State  Government-Owned  or 
Operated  Facilities 

Under  this  option,  we  would  set  the 
upper  payment  limit  for  non-State 
government-owned  or  operated 
hospitals  at  a  level  between  100  percent 
and  150  percent.  There  are  several 
reasons  for  not  pursuing  this  option.  As 
we  have  stated  earlier,  we  believe  that 
payments  above  the  100  percent  UPL 
have  resulted  in  excessive  pajnments  to 
these  hospitals  that  have  either  been 
retimied  to  the  State  via 
intergovernmental  transfers  or  used  to 
replace  DSH  funding  rettimed  to  the 
State.  The  information  available  to  date 
indicates  that  States  are  combining 
higher  pajonents  to  public  hospitals 
with  intergovernmental  transfers  to 
effectively  raise  their  Federal  match 
rate.  Fiuthermore,  both  the  Medicaid 
and  Medicare  program  include 
disproportionate  share  programs  that  are 
intended  to  assist  facilities  in  providing 
care  and  services  to  indigent  patients. 

2.  "Grandfathering"  Existing 
Arrangements  I 

Under  this  option,  we  would  not 
approve  any  new  plan  amendments 
after  the  effective  date  of  the  final  rule 
but  would  allow  those  that  have  been 
approved  to  continue  operating.  This 
would  permit  States  that  are  ciuxently 
making  excessive  payments  to  non-State 
government-owned  or  operated 
hospitals  to  continue  making  those 
payments  indefinitely.  However, 
allowing  some  States  to  permanently 
continue  making  excessive  payments 
solely  because  they  were  approved 
before  this  rule  is  published  and 
effective  would  be  inconsistent  with  om- 
responsibility  to  administer  the 
Medicaid  program  in  an  equitable 
manner. 

3.  Create  a  Facility-Specific  Upper 
Payment  Limit 

Under  this  option,  Medicaid  spending 
would  be  limited  to  a  provider-specific 
application  of  Medicare  payment 
principles.  FFP  would  not  be  available 
on  the  amount  of  Medicaid  service 
payments  in  excess  of  what  a  provider 
would  have  been  paid  using  Medicare 
payment  principles.  These  limits  woidd 
be  applied  to  all  hospitals,  or  just  to 
public  hospitals  where  the  incentives 
.  for  overpayment  are  significant.  While  a 
facility-specific  limitation  may  be  the 
most  effective  method  to  ensiire  State 
service  pa)rments  are  consistent  with 
economy  and  efficiency, 
implementation  of  such  an  option 
would  require  significant  additional 


reporting  and  recordkeeping 
requirements  to  verify  compliance. 

We  believe  that  the  transition  periods 
provided  to  States  in  the  January  12, 
2001  rule,  the  2-year  increase  in  the 
DSH  payment  limit  for  public  safety  net 
hospitals  enacted  by  the  Congress,  and 
the  elimination  of  any  reporting 
requirements  on  hospitals,  should 
minimize  the  significant  economic 
impact  on  small  entities. 

E.  The  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  perform  an 
assessment  of  anticipated  costs  and 
benefits  before  proposing  any  rule  that 
may  result  in  a  mandated  expenditure 
in  any  one  year  by  State,  local,  or  Tribal 
governments,  in  the  aggregate,  or  by 
private  sector,  of  $110  million.  Because 
this  final  rule  does  not  mandate  any 
new  spending  requirements  or  costs,  but 
rather  limits  aggregate  payments  to  a 
group  of  hospitals,  we  do  not  believe  it 
has  any  unfunded  mandate 
implications. 

F.  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  do  not  believe  this  final  rule  in  any 
way  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempts  or  supersedes 
State  or  local  law.  However,  we  realize 
the  reform  of  upper  payment  limits  is  an 
issue  in  which  some  States  are  very 
interested.  Therefore,  in  addition  to 
providing  States  with  an  opportimity  to 
comment  on  the  proposed  rule,  we  have 
tried  to  afford  States  ample 
opportunities  to  express  their  interest 
and  concerns  as  we  have  moved  forward 
in  developing  reforms. 

G.  Executive  Order  12866 

In  accordance  with  the  provisions  of 
executive  Order  12866,  this  regulation 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  42  CFR  Part  447 

Accoimting,  Administrative  practice 
and  procedure.  Drugs,  Grant  programs- 
health,  health  facilities.  Health 
professions,  Medicaid,  Reporting  and 
recordkeeping  requirements.  Rural 
areas. 

For  reasons  set  forth  in  the  preamble, 
the  Centers  for  Medicare  and  Medicaid 


Services  amends  42  CFR,  chapter  IV, 
part  447  as  follows: 

PART  447— PAYMENTS  FOR 
SERVICES 

1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Amend  §  447.272  as  follows: 

a.  Revise  paragraph  (b). 

b.  Remove  paragraph  (c)(1). 

c.  Redesignate  paragraph  (c)(2)  as 

(c)(1). 

d.  Redesignate  paragraph  (c)(3)  as 

(6)(2). 

e.  Revise  paragraph  (d). 

f.  Revise  paragraph  (e)(l)(ii). 

g.  Redesignate  paragraph  (e)(2)(iii)  as 
(e)(2)(iv). 

h.  Redesignate  paragraph 
(e)(2)(ii)(C)(8)  as  paragraph  (e)(2)(iii). 

i.  Add  paragraph  (e)(2)(v). 

j.  Revise  paragraph  (f). 

The  addition  and  revisions  read  as 
follows: 

§447.272    Inpatient  services:  Application 
of  upper  pmyment  limits. 

***** 

(b)  General  rules.  (1)  Upper  payment 
limit  refers  to  a  reasonable  estimate  of 
the  amoimt  that  would  be  paid  for  the 
services  furnished  by  the  group  of 
facilities  under  Medicare  payment 
principles  in  subchapter  B  of  this 
chapter. 

(2)  Except  as  provided  in  paragraph 
(c)  of  this  section,  aggregate  Medicaid 
payments  to  a  group  of  facilities  within 
one  of  the  categories  described  in 
paragraph  (a)  of  this  section  may  not 
exceed  the  upper  payment  limit 
described  in  paragraph  (b)(1)  of  this 
section. 
***** 

(d)  Compliance  dates.  Except  as 
permitted  imder  paragraph  (e)  of  this 
section,  a  State  must  comply  with  the 
Upper  pa)rment  limit  described  in 
paragraph  (b)(1)  of  this  section  by  one 
of  the  following  dates: 

(1)  For  non-State  government-owned 
or  operated  hospitals— Masch  19,  2002. 

(2)  For  all  other  facilities— March  13, 
2001. 

(e)  Transition  periods — *  *  * 
(D*  *  * 

(ii)  UPL  stands  for  the  upper  pa)rment 
limit  described  in  paragraph  (b)(1)  of 
this  section  for  the  referenced  year. 
**.*** 

(2)  General  rules.  *  *  * 

(v)  A  State  with  an  approved  State 
plan  amendment  payment  provision 
that  makes  payments  up  to  150  percent 
of  the  UPL  described  in  paragraph  (b)(1) 
of  this  section  to  providers  described  in 
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paragraph  (a)(2)  of  this  section  does  not 
qualify  for  a  transition  period. 

(f)  Reporting  requirements  for 
payments  during  the  transition  periods. 
States  that  are  eligible  for  a  transition 
period  described  in  paragraph  (e)  of  tliis 
section,  and  that  make  payments  that 
exceed  the  upper  payment  limit  under 
paragraph  (b)(1)  of  this  section,  must 
report  annually  the  following 
information  to  CMS: 

(1)  The  total  Medicaid  payments 
made  to  each  facility  for  services 
furnished  during  the  entire  State  fiscal 
year. 

(2)  A  reasonable  estimate  of  the 
amount  that  would  be  paid  for  the 
services  furnished  by  the  facility  under 
Medicare  payment  principles. 

3.  Amend  §447.321  as  follows: 

a.  Revise  paragraphs  (b)  through  (d). 

b.  Revise  paragraph  (e)(l)(ii). 

c.  Redesignate  paragraph  (e)(2)(iii)  as 
(e)(2)(iv). 

d.  Redesignate  paragraph 
(e)(2)(ii)(C)(8)  as  paragraph  (e)(2)(iii). 

e.  Add  paragraph  (e)(2)(v). 

f.  Revise  paragraph  (f). 

The  addition  and  revisions  read  as 
follows: 

§447.321    Outpatient  hospital  and  clinic 
services:  Application  of  upper  payment 
limits. 

***** 

(b)  General  rules.  (1)  Upper  payment 
limit  refers  to  a  reasonable  estimate  of 
the  amount  that  would  be  paid  for  the 
services  furnished  by  the  group  of 
facilities  under  Medicare  payment 
principles  in  subchapter  B  of  this 
chapter. 

(2)  Except  as  provided  in  paragraph 
(c)  of  this  section,  aggregate  Medicaid 
payments  to  a  group  of  facilities  within 
one  of  the  categories  described  in 
paragraph  (a)  of  this  section  may  not 
exceed  the  upper  payment  limit 
described  in  paragraph  (b)(1)  of  this 
section. 

(c)  Exception — Indian  Health  Services 
and  tribal  facilities.  The  limitation  in 
paragraph  (b)  of  this  section  does  not 
apply  to  Indian  Health  Services 
facilities  and  tribal  facilities  that  are 
funded  through  the  Indian  Self- 
Determination  and  Education 
Assistance  Act  (Public  Law  93-638). 

(d)  Compliance  dates.  Except  as 
permitted  under  paragraph  (e)  of  this 
section,  a  State  must  comply  with  the 
upper  pa}mient  limit  described  in 
paragraph  (b)(1)  of  this  section  by  one 
of  the  following  dates: 

(1)  For  non-State  government-owned 
or  operated  hospitals — March  19,  2002. 

(2}Fora//  other  facilities — March  13, 
2001. 

(e)  Transition  periods — *  *  * 


(1)  *  *  * 

(ii)  UPL  stands  for  the  upper  payment 
limit  described  in  paragraph  (b)(1)  of 
this  section  for  the  referenced  year. 

.  *        *        *        *        * 

(2)  Genera/ ruyes.*  *  * 

(v)  A  State  with  an  approved  State 
plan  amendment  payment  provision 
that  makes  payments  up  to  150  percent 
of  the  UPL  described  in  paragraph  (b)(1) 
of  this  section  to  providers  described  in 
paragraph  (a)(2)  of  this  section  does  not 
qualify  for  a  transition  period. 

(f)  Reporting  requirements  for 
payments  during  the  transition  periods. 
States  that  are  eligible  for  a  transition 
period  described  in  paragraph  (e)  of  this 
section,  and  that  make  payments  that 
exceed  the  limit  under  paragraph  (b)(1) 
of  this  section,  must  report  annually  the 
following  information  to  CMS: 

(1)  The  total  Medicaid  payments 
made  to  each  facility  for  services 
furnished  during  the  entire  State  fiscal 
year. 

(2)  A  reasonable  estimate  of  the 
amount  that  would  be  paid  for  the 
services  furnished  by  the  facility  under 
Medicare  payment  principles. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  9.3.778'.  Medical  Assistance 
Program) 

Dated:  January  14.  2002. 
Thomas  A.  Scully. 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Senices. 

Approved:  January  15,  2002. 
Tommy  G.  Thompson, 
Secretary. 
[FR  Doc.  02-1482  Filed  1t17-02:  8:45  am] 

BILUNG  CODE  412(M)1-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  199 

[Docket  RSPA-97-2995;  Notice  9] 

Pipeline  Drug  Testing;  Random 
Testing  Rate 

agency:  Research  and  Special  Programs 
Administration  (RSPA).  DOT. 
ACTION:  Notice  of  random  drug  testing 
rate. 

SUMMARY:  Each  year,  a  minimum 
percentage  of  covered  pipeline 
employees  must  be  randomly  tested  for 
prohibited  drugs.  The  percentage,  either 

50  percent  or  25  percent,  depends  on 
the  positive  rate  of  random  testing 
reported  to  RSPA  in  the  previous  year. 
In  accordance  with  applicable 
standards,  we  have  determined  that  the 


positive  rate  of  random  testing  reported 
this  year  for  testing  in  calendar  year 
2000  was  less  than  1.0  percent. 
Therefore,  in  calendar  year  2002.  the 
minimum  annual  percentage  rate  for 
random  drug  testing  is  25  percent  of 
covered  employees. 

DATES:  Effective  January  1.  2002, 
through  December  31.  2002.  at  least  25 
percent  of  covered  employees  must  be 
randomly  drug  tested. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
M.  Furrow  by  phone  at  202-366-4559.    " 
by  fax  at  202-366-4566,  by  mail  at  U.S. 
Department  of  Transportation,  400 
Seventh  Street.  SW..  Washington,  DC 
20590,  or  by  e-mail  at 
buck.furrow@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION:  Operators 
of  gas,  hazardous  liquid,  and  carbon 
dioxide  pipelines  and  operators  of 
liquefied  natural  gas  facilities  must 
annually  submit  Management 
Information  System  (MIS)  reports  of 
drug  testing  done  in  the  previous 
calendar  year  (49  CFR  199.119(a)).  One 
of  the  uses  of  this  information  is  to 
calculate  the  minimum  annual 
percentage  rate  at  which  operators  must 
randomly  drug  test  all  covered 
employees  during  the  next  calendar  vear 
149  CFR  199.105(c)(2)).  If  the  minimum 
annual  percentage  rate  for  random  drug 
testing  is  50  percent,  we  may  lower  the 
rate  to  25  percent  if  we  determine  that 
the  positive  rate  reported  for  random 
tests  for  two  consecutive  calendar  years 
is  less  than  1.0  percent  (49  CFR 
199.105(c)(3)).  If  the  minimum  annual 
percentage  rate  is  25  percent,  we  will 
increase  the  rate  to  50  percent  if  we 
determine  that  the  positive  rate  reported 
for  random  tests  for  any  calendar  year 
is  equal  to  or  greater  than  1 .0  percent 
(49  CFR  199.105(c)(4)).  Part  199  defines 
"positive  rate"  as  "the  number  of 
positive  results  for  random  drug  tests 

*  *   *  plus  the  number  of  refusals  of 
random  tests  *   *   * ,  divided  by  the  total 
number  of  random  drug  tests  *   *   *  plus 

the  number  of  refusals  of  random  tests. 

*  *   *" 

Through  calendar  year  1996,  the 
minimum  annual  percentage  rate  for 
random  drug  testing  in  the  pipeline 
industry  was  50  percent  of  covered 
employees.  Based  on  MIS  reports  of 
random  testing  done  in  1994  and  1995. 
we  lowered  the  minimum  rate  from  50 
to  25  percent  for  calendar  vear  1997  (61 
FR  60206— November  27.  1996).  The 
minimum  rate  remained  at  25  percent  in 
calendar  years  1998  (62  FR  59297— Nov. 
3,  1997):  1999  (63  FR  58324— Oct.  30. 
1998):  2000  (64  FR  66788— Nov.  30. 
1999),  and  2001  (65  FR  81409— Dec.  26, 
2000). 
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Using  the  MIS  reports  received  this 
year  for  drug  testing  done  in  calendar 
year  2000,  we  calculated  the  positive 
rate  of  random  testing  to  be  0.6  percent. 
Since  the  positive  rate  continues  to  be 
less  than  1.0  percent,  we  are 
annoimcing  that  the  minimum  annual 


percentage  rate  for  random  drug  testing 
is  25  percent  of  covered  employees  for 
the  period  January  1,  2002,  through 
December  31,  2002. 

Authority:  49  U.S.C.  5103.  60102,  60104, 
60108,  60117,  and  60118;  49  CFR  1.53. 


Issued  in  Washington,  DC,  on  December 
31.  2001. 
Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeline  Safety. 
(FR  Doc.  02-261  Filed  1-17-02;  8:45  am] 

BILUNG  CODE  4910-60-P 
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Proposed  Rules 


Federal  Register 

Vol.  67,  No.  13 

Friday,  January  18,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  niles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docicet  No.  01-A6L-05] 

Proposed  K/lodlflcatton  of  Class  E 
Airspace;  SL  James,  MN 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  Class  E  airspace  at  St.  James, 
MN.  An  Area  Navigation  (RNAV) 
Standard  Instrument  Approach 
Procedure  (SLAP)  to  Runway  (Rwy)  15, 
and  an  RNAV  SIAP  to  Rwy  33,  have 
been  developed  for  St.  James  Municipal 
Airport.  Controlled  airspace  extending 
upw£ird  from  700  feet  or  more  above  the 
siuiace  of  the  earth  is  needed  to  contain 
aircraft  executing  these  approaches. 
This  action  would  increase  the  radius  of 
the  existing  controlled  airspace  for  St. 
James  Municipal  Airport. 
DATES:  Comments  must  be  received  on 
or  before  February  17,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Office  of  the 
Regional  Coimsel,  AGL-7,  Rules  Docket 
No.  Ol-AGL-05,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois  60018. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Federal  Aviation  Administration,  2300 
East  Devon  Avenue,  Des  Plaines, 
Illinois.  An  informal  docket  may  also  be 
examined  during  normal  business  hoiu^ 
at  the  Air  Traffic  Division,  Airspace 
BiBnch,  Federal  Aviation 
Administration,  2300  East  Devon 
Avenue,  Des  Plaines,  Illinois. 
FOR  FURTHER  INFORMATION -CONTACT: 
Denis  C.  Burke,  Air  Traffic  Division, 
Airspace  Branch,  AGL-520,  Federal 
Aviation  Administration,  2300  East 
Devon  Avenue,  Des  Plaines,  Illinois 
60018,  telephone  (847)  294-7568. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views, 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  Ol- 
AGL-05."  The  postcard  will  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  commimications 
received  on  or  before  the  specified 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  action  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Rules  Docket,  FAA, 
Great  Lakes  Region,  Office  of  the 
Regional  Counsel,  2300  East  Devon 
Avenue,  Des'Plaines,  Illinois,  both 
before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
personnel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM's 

Any  person  may  obtain  a  copy -of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Public  Affairs,  Attention:  Public  Inquiry 
Center,  APA-230,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-3484. 
Communications  must  identify  the 
docket  number  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2 A,  which  describes  the  application 
procedure. 


The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  to  modify 
Class  E  airspace  at  St.  James,  MN,  for  St. 
James  Municipal  Airport.  Controlled 
airspace  extending  upward  from  700 
feet  or  more  above  the  surface  of  the 
earth  is  needed  to  contain  aircraft 
executing  instrument  approach 
procedures.  The  area  would  be  depicted 
on  appropriate  aeronautical  charts. 
Class  E  airspace  areas  extending  upward 
from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  paragraph 
6005  of  FAA  Order  7400.9J  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  designations  listedin 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
establishment  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore  this,  proposed  regulation — (1) 
Is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule  will 
not  have  a  significant  economic  impact 
on  a  substemtial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Federal 
Aviation  Administration  proposes  to 
amend  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C.  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 


Vo^IaooI   D<w«i«»««. /\7n1     a'7    Mn     ^•l/'CfiAK 


lfir%%%n^vr 


1  Q        OnnO   /  Dr-r\r\r^t,r%A     Vt%\t 
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Authority:  49  U.S.C.  106(g).  40103.  40113. 
40120;  E.O.  10854,  24  FR  9565.  3  CFR.  1959- 
1963  Comp..  p.  389. 


§71.1    [Amwidwq 

2.' The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows:  I 


Paragraph  6005:  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earthi 


AGL  MN  E5  St.  James,  MN  (REVISED) 

St.  lames  Municipal  Airport,  MN 
(lat.  43''59'11'N..  long.  94''33'29'TV.) 
That  airspace  extending  upward  from  700 

feet  above  the  surface  within  a  7.0-mile 

radius  of  the  St.  James  Municipal  Airport. 


Issued  in  Des  Plaines,  Illinois  on  December 
5,  2001. 

Nancy  B.  Shelton.  ! 

Manager,  Air  Traffic  Division,  Great  Lakes 
Region. 

[FR  Doc.  02-1012  Filed  1-17-02;  8:45  am) 
■UMO  CODE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
CoMlGiMVd 

33  CFR  Part  165 

[CG001-01-227] 
fWI2115-AA97 

Safely  and  Sacurfty  Zonaa;  High 
hrtaraat  Vaaaala    Dorton  Hartxy, 
Waymoulh  Fore  Rivar,  and  Salam 


agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rule  making. 

summary:  The  Coast  Guard  proposes  to 
establish  safety  and  security  zones  for 
vesseb  determined  to  be  high  interest 
vessels  (HIVs)  by  the  Captain  of  the  Port 
(COTP),  Boston.  The  safety  and  security 
zones  would  close  all  waters  of  Boston 
Harbor,  the  Weymouth  Fore  River 
Channel,  and  Salem  Harbor  1000  yards 
ahead  and  astern  and  200  yards  on  each 
side  of  an  HIV  in  transit  or  at  anchor. 
The  zones  will  prohibit  entry  into  or 
movement  within  this  portion  of  the 
COTP  Boston  zone  without  Captain  of 
the  Port  authorization.  These  safety  and 
security  zones  are  needed  to  safeguard 
the  vessels,  the  public,  and  the 
surrounding  area  from  sabotage  or  other 
subversive  acts,  accidents,  or  other 
events  of  a  similar  nature. 


DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
February  28,  2002.  The  public  meeting 
will  be  held  on  February  20,  2002  from 
11  a.m.  to  1  p.m.  Further  public 
meetings  will  be  scheduled  if  necessary. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  Marine  Safety 
Office  Boston,  455  Commercial  Street, 
Boston,  MA.  Marine  Safety  Office 
Boston  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
materials  received  from  the  public,  as 
well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  the  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office  Boston 
between  the  hours  of  8  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  public  meeting  will  be 
held  at  the  Black  Falcon  Cruise 
Terminal,  located  at  One  Black  Falcon 
Avenue  Boston,  Massachusetts. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
Dave  Sherry,  Marine  Safety  Office 
Boston,  Maritime  Security  Operations 
Division,  at  (617)  223-3067. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  nimiber  for 
this  rulemaking  (CGDOl-01-227). 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  comments  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

The  Coast  Guard  plans  to  hold  a 
public  meeting  within  the  comment 
period  on  February  20,  2002  from  11 
a.m.  to  1  p.m.  at  the  Black  Falcon  Cruise 
Terminal,  located  at  One  Black  Falcon 
Avenue  Boston,  Massachusetts,  to 
discuss  the  proposed  high  interest 
vessel  security  zones.  This  date  coincide 
with  the  monthly  Port  Operators  Group 
meeting,  which  provides  the  best  forum 
to  discuss  the  proposed  rulemaking.  For 
information  regarding  this  meeting 
contact  LT  Dave  Sherry  at  the  address 
listed  imder  ADDRESSES.  If  you  .wish  to 
hold  additional  meetings,  you  may 


contact  LT  Dave  Sherry  with  a  request 
in  writing  explaining  why  one  would  be 
beneficial.  If  we  determine  an  additional 
meeting  would  aid  in  this  rulemaking, 
we  will  extend  the  comment  period  and 
hold  one  at  a  time  and  place  announced 
by  a  later  notice  in  the  Federal  Register. 
Those  who  wish  to  comment  on  the 
proposed  rulemaking  but  cannot  attend 
the  public  meeting  may  submit  written 
comments  to  LT  Dave  Sherry  at  the 
address  listed  imder  ADDRESSES. 

Background  and  Purpose 

On  September  11,  2001,  two 
commercial  aircraft  were  hijacked  from 
Logan  Airport  in  Boston,  Massachusetts 
and  flown  into  the  World  Trade  Center 
in  New  York,  New  York  inflicting 
catastrophic  human  casualties  and 
property  damage.  A  similar  attack  was 
conducted  on  the  Pentagon  on  the  same 
day.  National  security  and  intelligence 
officials  warn  that  future  terrorist 
attacks  are  likely.  Due  to  these 
heightened  security  concerns,  safety  and 
seciuity  zones  are  prudent  for  vessels 
which  may  be  likely  targets  of  terrorist 
acts.  This  regulation  proposes  to 
establish  safety  and  security  zones  for 
•  high  interest  vessels  (HIVs).  These  zones 
would  close  all  waters  of  Boston  Harbor, 
the  Weymouth  Fore  River  Channel,  and 
Salem  Harbor  1000  yards  ahead  and 
astern,  and  200  yards  on  each  side<of  an 
HIV  in  transit  or  at  anchor. 

For  the  purposes  of  this  rule,  high 
interest  vessels  operating  in  Boston 
Harbor,  Salem  Harbor  or  the  Weymouth 
Fore  River,  include  the  following: 
Barges  or  ships  carrying  gasoline, 
chlorine,  anhydrous  ammonia,  or  any 
other  bulk  hazardous  chemicals  or  other 
cargo  deemed  to  be  high  interest  by  the 
Captain  of  the  Port;  passenger  vessels:  or 
any  other  vessels  deemed  to  be  of  high 
interest  by  the  Captain  of  the  Port, 
Boston  under  the  circimistances.  For 
purposes  of  this  rule,  neither  small 
passenger  vessels  regulated  by  33  Code 
of  Federal  Regulations,  subchapter  T, 
nor  liquefied  natural  gas  carrier  vessels 
will  be  considered  HIVs. 

Whether  a  vessel  is  considered  high 
interest  is  determined  by  the  Captain  of 
the  Port  (COTP)  Boston  based  on  the 
potential  threat  posed  by  the  vessel  to 
the  safety  and/or  security  to  the 
maritime  coramimity,  the  crews  or 
passengers  of  the  HIVs,  and  the 
surroimding  communities  from 
subversive  or  terrorist  attack. 

These  proposed  ^safety  and  security 
zones  would  prohibit  entry  into  or 
movement  in  all  waters  1000  yards 
ahead  or  astern,  and  200  yards  on  each 
side  of  any  HIV  in  the  following  waters 
of  the  Boston  Captain  of  the  Port  Zone: 
(1)  All  waters  of  Boston  Inner  Harbor. 
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including  the  waters  of  the  Mystic 
River,  Chelsea  River,  and  Reserved 
Channel  west  of  a  line  running  from 
Deer  Island  Light  at  position 
42°20'25'TsI,  070°57'15'1V  to  Long  Island 
at  position  42°19'48'T^,  070''57'15'^, 
and  west  of  the  Long  Island  Bridge, 
running  from  Long  Island  to  Moon 
Head;  (2)  in  Salem  Inner  Harbor,  all 
waters  southwest  of  a  line  running  from 
Juniper  Point  at  position  42''32'02'T^, 
070°51'52'^  and  Fluen  Point  at 
position  42°31'16'T>J,  070°51'12"^;  and 
(3)  all  waters  of  the  Weymouth  Fore 
River  Channel,  Hingham  Bay  and  Hull 
Bay  south  of  a  line  running  from 
Windmill  Point  at  position  42°18'14'TM, 
070°55'19'^  to  Peddocks  Island  at 
position  42°18'10'^^I,  070°55'38'^  and  a 
east  of  a  line  running  across  West  Gut 
from  West  Head  at  position  42°17'13'TM, 
070°56'55'1V  and  Nut  Island  at  position 
42°16'48'TvJ,  070°57'15'^. 

The  safety  and  security  zones  are 
necessary  to  protect  the  HIVs,  their 
crews  and/or  passengers,  others  in  the 
maritime  community,  and  the 
siuTounding  communities  from 
subversive  or  terrorist  attack  against  a 
vessel  which  could,  by  the  nature  of  its 
cargo  or  the  destructive  capability  of  the 
vessel  structure  itself,  potentially  cause 
serious  negative  impact  to  vessels,  the 
port,  or  the  environment.  Safety  and 
security  zones  are  necessary  to  protect 
passenger  vessels  due  to  the  their 
potential  as  a  target  of  subversive  or 
terrorist  attack  from  the  water,  which 
could  result  in  numerous  casualties. 

The  Captain  of  the  Port  anticipates 
some  impact  on  vessel  traffic  due  to  this 
proposed  regulation.  However,  the 
safety  and  security  zones  are  deemed 
necessary  for  the  protection  of  life  and 
property  within  the  COTP  Boston  zone. 
Public  notifications  will  be  made  prior 
to  the  effective  period  via  local  notice  to 
mariners  and  marine  information 
broadcasts. 

No  person  or  vessel  may  enter  or 
remain  in  a  prescribed  safety  or  security 
zone  at  any  time  without  the  permission 
of  the  Captain  of  the  Port.  Each  person 
or  vessel  in  a  safety  or  security  zone 
shall  obey  any  direction  or  order  of  the 
Captain  of  the  Port.  The  Captain  of  the 
Port  may  take  possession  and  control  of 
any  vessel  in  a  security  zone  and/or 
remove  any  person,  vessel,  article  or 
thing  from  a  security  zone.  No  person 
may  board,  take  or  place  any  article  or 
thing  on  board  any  vessel  or  waterfrt>nt 
facility  in  a  security  zone  without 
permission  of  the  Captain  of  the  Port. 

Any  violation  of  any  safety  or  security 
zone  proposed  herein,  is  pimishable  by, 
among  others,  civil  penalties  (not  to 
exceed  $25,000  per  violation,  where 
each  day  of  a  continuing  violation  is  a 


separate  violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
$100,000),  in  rem  liability  against  the 
offending  vessel,  and  license  sanctions. 
This  regulation  is  proposed  imder  the 
authority  contained  in  50  U.S.C.  191,  33 
U.S.C.  1223, 1225  and  1226. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

Although  this  proposed  regulation 
will  prevent  traffic  from  transiting  a 
portion  of  Boston  Harbor,  the 
Weymouth  Fore  River  Channel,  and 
Salem  Harbor  during  HIV  operations, 
the  effect  of  this  regulation  will  not  be 
significant  due  to  the  minimal  time  that 
vessels  will  be  restricted  from  the  area, 
vessels  can  pass  safely  around  the 
zones,  and  advance  notifications  will  be 
made  to  the  local  maritime  community 
by  marine  information  broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  will  affect 
the  following  entities,  some  of  which 
may  be  small  entities:  The  owners  or 
operators  of  vessels  intending  to  transit 
or  anchor  in  a  portion  of  Boston  Harbor, 
the  Weymouth  Fore  River  Channel,  and 
Salem  Harbor  diu-ing  HIV  operations. 
This  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  zone  is  limited  in  duration. 


vessels  can  pass  safely  around  the 
zones,  and  the  Coast  Guard  will  issue 
marine  information  broadcasts  before 
the  effective  period  widely  available  to 
users  of  the  harbor. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  proposed  rule  would  have 
a  significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
the  Coast  Guard  wants  to  assist  small 
entities  in  understanding  this  proposed 
rule  so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
LT  Dave  Sherry  at  the  address  listed 
under  ADDRESSES. 

Collection  of  Information 

This  proposed  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

r 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13132  and  has  determined  that  this  rule 
does  not  have  implications  for 
federalism  under  that  Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  gbverns 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 
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GvU  Instice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden.  | 

Protection  of  Children     ! 

[ 

The  Coast  Guard  analyzed  this 
proposed  rule  under  Executive  Order 
13045,  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  pose  an  environmental  risk  to  health 
or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments.  A  rule  with  tribal 
implications  has  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  imder  hgaie  2- 
1,  (34)(g),  of  Commandant  Instruction 
M16475.1D,  this  proposed  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Etetermination" 
is  available  in  the  dockefwhere 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Seciirity  measiues. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  166-flEGULATED  NAVIGATION 
AREAS  AND  UMfTEO  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191. 
33  CFR  1.05-l(g),  6.04-1.  6.04-*.  160.5;  49 
CFR  1.46. 


2.  Add  §  165.114 


tore«( 


d  as  follows: 


§165.114    Safety  and  Security  Zones:  High 
Interest  Vessel-Boston  Hartwr,  Weymoutli 
fore  River,  and  Salem  HartXM-, 
Massachusetts. 

(a)  Location.  The  following  waters 
within  the  Boston  Captain  of  the  Port 
Zone  1000  yards  ahead  and  astern,  and 
200  yards  on  each  side  of  any  High 
Interest  vessel  are  established  as  safety 
and  security  zones:  (1)  All  waters  of 
Boston  Inner  Harbor,  including  the 
waters  of  the  Mystic  River,  Chelsea 
River,  and  Reserved  Channel  west  of  a 
line  nmning  from  Deer  Island  Light  at 
position  42''20'25'TM,  070°57'15"^  to 
Long  Island  at  position  42°19'48'T>iI, 
070°57'15'^,  and  west  of  the  Long 
Island  Bridge,  running  from  Long  Island 
to  Moon  Head;  (2)  in  Salem  Inner 
Harbor,  all  waters  southwest  of  a  line 
running  from  Juniper  Point  at  position 
42°32'02'^^I,  070°51'52'^  and  Fluen 
Point  at  position  42°31'16'TsI, 
070''51'12'^;  and  (3)  all  waters  of  the 
Weymouth  Fore  River  Channel, 
Hingham  Bay  and  Hull  Bay  south  of  a 
line  running  from  Windmill  Point  at 
position  42°18'14'TJ,  070°55'19'^  to 
Peddocks  Island  at  position  42''18'10'T4, 
070°55'38'1A^  and  a  east  of  a  line 
running  across  West  Gut  bom  West 
Head  at  position  42°17'13'TM, 
070°56'55'^  and  Nut  Island  at  position 
42°16'48'T^,  070°57'15'W. 

(b)  High  interest  vessels.  For  the 
purposes  of  this  rule,  high  interest 
vessels  operating  in  Boston  Harbor, 
Salem  Harbor  or  the  Weymouth  Fore 
River,  include  the  following:  barges  or 
ships  carrying  gasoline,  chlorine, 
anhydrous  ammonia,  or  any  other  bulk 
hazardous  chemicals  or  other  cargo 
deemed  to  be  high  interest  by  the 
Captain  of  the  Port;  passenger  vessels;  or 
any  other  vessels  deemed  to  be  of  high 
interest  by  the  Captain  of  the  Port, 
Boston  under  the  circumstances.  For 
purposes  of  this  rule,  neither  small 
passenger  vessels  regulated  by  33  CFR, 
chapter  1,  subchapter  T,  nor  Uquefied 
natural  gas  carrier  vessels  will  be 
considered  HTVs 

(c)  Regulations. 

(1)  In  accordance  with  the  general 
regulations  in  §§  165.23  and  165.33. 
entry  into  or  movement  within  this  zone 
will  be  prohibited  unless  authorized  by 
the  Captain  of  the  Port  Boston. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  coinmissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local,  state,  and  federal 
law  enforcement  vessels. 


Dated:  January  9,  2002. 
B.M.  Salerno, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port,  Boston,  Massachusetts. 
(FR  Doc.  02-1358  Filed  1-15-02;  3:13  pm) 
BHXWIO  CODE  4910-1 5-U 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 


33  CFR  Part  167 
[USCG-2001-11201] 

Port  Access  Routes  Study;  Along  the 
Sea  Coast  and  in  the  Approaches  to 
the  CaiM  Fear  River  and  Beaufort  Inlet, 
NC 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice  of  study;  request  for 
comments. 

SUMMARY:  The  Coast  Guard  is 
conducting  a  Port  Access  Routes  Study 
(PARS)  to  evaluate  the  need  for  vessel 
routing  or  other  vessel  traffic 
management  measures  along  the  sea 
coast  of  North  Carolina  and  in  the 
approaches  to  the  Cape  Fear  River  and 
Beaufort  Inlet.  The  goal  of  the  study  is 
to  help  reduce  the  risk  of  marine 
casualties  and  increase  vessel  traffic 
management  efficiency  in  the  study 
area.  The  recommendations  of  the  study 
may  lead  to  future  rulemaking  action  or 
appropriate  international  agreements. 
DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  March  19,  2002. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility  (USCG-2001-11201),  U.S. 
Department  of  Transportation,  roonrPL- 
401, 400  Seventh  Sti-eet  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202^93-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
document.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  will 
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become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice  of 
study,  c€ill  Tom  Flyim,  Project  Officer, 
Aids  to  Navigation  and  Waterways 
Management  Branch,  Fifth  Coast  Guard 
District,  telephone  757-398-6229,  e- 
mail  TWflynn@lantd5.uscg.mil;  or 
George  Detweiler,  Office  of  Vessel 
Traffic  Management,  Coast  Guard, 
telephone  202-267-0574,  e-mail 
Gdetweiler@comdt.uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION: 
Request  for  ConuBents  . 

We  encourage  you  to  participate  in 
this  study  by  submitting  comments  and 
related  material.  If  you  do  so,  please 
include  your  name  and  address,  identify 
the  docket  niunber  for  this  notice  of 
study  (USCG-2001-11201),  indicate  the 
specific  section  of  this  document  to 
which  each  comment  applies,  and  give 
the  reason  for  each  comment.  You  may 
submit  your  comments  and  material  by 
mail,  hand  delivery,  fax,  or  electronfc 
means  to  the  Docket  Management 
Facility  at  the  address  imder  ADDRESSES; 
but  please  submit  yoiu  comments  and 
material  by  only  one  means.  If  you 
submit  them  by  mail  or  hand  delivery, 
submit  them  in  an  unboimd  format,  no 
larger  than  8V2  by  11  inches,  suitable  for 
copying  and  electronic  filing.  If  you 
submit  them  by  mail  and  would  like  to 
know  that  they  reached  the  Facility, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period. 

Public  Meeting 

We  do  not  now  plan  toliold  a  public 
meeting.  But  you  may  submit  a  request 
for  one  to  the  Docket  Management 
Facility  at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  study,  we  will  hold  one 
at  a  time  and  place  announced  by  a  later 
notice  in  the  Federal  Register. 

Definitions 

'  The  following  definitions  should  help 
you  review  this  notice: 


Area  to  be  avoided  (ATBA)  means  a 
routing  measure  comprising  an  area 
within  defined  limits  in  which  either 
navigation  is  particularly  hazardous  or 
it  is  exceptionally  important  to  avoid 
casualties  and  which  should  be  avoided 
by  all  ships,  or  certain  classes  of  ships. 

Deep-water  route  is  a  route  within 
defined  limits,  which  has  been 
accurately  surveyed  for  clearance  of  sea 
bottom,  and  submerged  obstacles  as 
indicated  on  nautical  charts. 

Inshore  traffic  zone  is  a  routing 
measure  comprising  a  designated  area 
between  the  landward  boundary  of  a 
traffic  separation  scheme  and  the 
adjacent  coast,  to  be  used  in  accordance 
with  the  provisions  of  Rule  10(d),  as 
amended,  of  the  International 
Regulations  for  Preventing  Collisions  at 
Sea,  1972  (COLREGS). 

Precautionary  area  means  a  routing 
measiu-e  comprising  an  area  within 
defined  limits  where  ships  must 
navigate  with  particular  caution  and 
within  which  the  direction  of  traffic 
flow  may  be  recommended. 

Reconwfiended  route  means  a  route  of 
imdefined  width,  for  the  convenience  of 
ships  in  transit,  which  is  often  marked 
by  centerline  buoys. 

Recommended  track  is  a  route  which 
has  been  specifically  examined  to 
ensure  so  far  as  possible  that  it  is  free 
of  dangers  and  along  which  ships  are 
advised  to  navigate. 

Regulated  Navigation  Area  (RNA)  is  a 
water  area  within  a  defined  boundary 
for  which  regulations  for  vessels 
navigating  within  the  area  have  been 
established  xmder  33  CFR  part  165. 

Roundabout  is  a  routing  measure 
comprising  a  separation  point  or 
circular  separation  zone  and  a  circular 
separation  zone  and  a  circular  traffic 
lane  within  defined  limits.  Traffic 
within  the  roundabout  is  separated  by 
moving  in  a  counterclockwise  direction 
around  the  separation  point  or  zone. 

Separation  zone  or  separation  line 
means  a  zone  or  line  separating  the 
traffic  lanes  in  which  ships  are 
proceeding  in  opposite  or  nearly 
opposite  directions;  or  from  the  adjacent 
sea  area;  or  separating  traffic  lanes 
designated  for  particular  classes  of  ships 
proceeding  in  the  same  direction. 

Traffic  lane  means  an  area  within 
defined  width  in  which  one-way  traffic 
is  established.  Natural  obstacles, 
including  those  forming  separation 
zones,  may  constitute  a  boimdary. 

Traffic  separation  scheme  (TSS) 
means  a  routing  measiu«  aimed  at  the 
separation  of  opposing  streams  of  traffic 
by  appropriate  means  and  by  the 
establishment  of  traffic  lanes. 

Two-way  route  is  a  route  within 
defined  limits  inside  which  two-way 


traffic  is  established,  aimed  at  providing 
safe  passage  of  ships  through  waters 
where  navigation  is  difficult  or 
dangerous. 

Vessel  routing  system  means  any 
system  of  one  or  more  routes  or  routing 
measures  aimed  at  reducing  the  risk  of 
casualties;  it  includes  traffic  separation 
schemes,  two-way  routes,  recommended 
tracks,  areas  to  be  avoided,  inshore 
traffic  zones,  roundabouts, 
precautionary  areas,  and  deep-water 
routes. 

Background  and  Purpose 

Port  Access  Route  Study 
Requirements.  Under  the  Ports  and 
Waterways  Safety  Act  (PWSA),  the 
Secretary  of  Transportation  may 
designate  necessary  fairways  and  TSS's 
to  provide  safe  access  routes  for  vessels 
proceeding  to  and  from  U.S.  ports  (33 
U.S.C.  1223  (c)).  The  Secretary's 
authority  to  make  these  designations 
was  delegated  to  the  Commandant,  U.S. 
Coast  Guard,  in  49  Code  of  Federal 
Regulations  (CFR)  1.46.  The  designation 
of  fairways  and  TSS's  recognizes  the 
paramount  right  of  navigation  over  all 
other  uses  in  the  designated  areas. 

The  PWSA  requires  the  Coast  Guard 
to  conduct  a  study  of  port-access  routes 
before  establishing  or  adjusting  fairways 
or  TSS's.  Through  the  study  process,  we 
must  coordinate  with  Federal,  State,  and 
foreign  state  agencies  (as  appropriate) 
and  consider  the  views  of  maritime 
community  representatives, 
environmental  groups,  and  other 
interested  stakeholders.  A  primary 
piupose  of  this  coordination  is,  to  the 
extent  practicable,  to  reconcile  the  need 
for  safe  access  routes  with  other 
reasonable  waterway  uses. 

Initial  port  access  route  study.  The 
approaches  to  the  Cape  Fear  River  and 
Beaufort  Inlet,  NC  were  last  studied  in 
1981,  and  the  final  results  were 
published  in  the  Federal  Register  on 
July  22, 1982  (47  FR  31766).  The  study 
concluded  that  "there  is  no  need  to 
impose  new  ship  routing  measures  such 
as  TSS's  or  shipping  safety  fairways 
where  fixed  structures  would  be 
prohibited,  in  any"  area  off  the  North 
Carolina  coast. 

Why  is  a  new  port  access  route  study 
necessary?  Vessel  size,  traffic  density 
and  channel  depth  and  width  have 
changed  since  the  1981  study.  Major 
channel  depth,  width  and  alignment 
changes  are  ciurentiy  underway  in  the 
Cape  Fear  River  and  port  of  Wilmington, 
NC.  A  PARS  was  initiated  in  1996  (61 
FR  35703;  Jiily  8. 1996).  but  was  not 
completed  due  to  personnel  and 
funding  issues. 

The  U.S.  Army  Corps  of  Engineers' 
(ACoE)  report,  "Waterbome  Commerce 
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of  the  United  States"  reports  that,  from 
1981  to  1999,  annual  trips  to  and  from 
the  Port  of  Wilmington,  NC,  increased 
from  10,060  to  24,190  or  140%  and  the 
number  of  trips  to  and  from  Morehead 
City.  NC,  decreased  from  7,842  to  3,388 
or  57%.  Since  1981  the  Anny  Corps  of 
Engineers  maintained  Federal 
Navigation  Project  for  the  Cape  Fear 
River  ocean  bar  channel  has  increased 
the  channel  depth  from  38  feet  to  40 
feet.  Dredging  is  currently  underway  in 
the  Cape  Fear  River,  which  will  deepen 
the  channels  from  the  Atlantic  Ocean  to 
Wilmington  to  42  feet  and  to  44  feet 
over  the  ocean  bar.  The  project  depth  for 
Beaufort  hilet/Morehead  City  has 
increased  fr6m  42  feet  to  45  feet. 

Timeline,  area,  and  process  of  this 
PARS.  The  Fifth  Coast  Guard  District 
will  conduct  this  PARS  to  determine  the 
need  to  modify  existing  routing 
measures  and  the  effects  of  potential 
modifications  in  the  study  area.  The 
study  will  begin  immediately  and  we 
anticipate  the  study  will  be  completed 
by  January  31,2002. 

The  study  area  will  encompass  the 
area  boimded  by  a  line  connecting  the 
following  geographic  points  (All 
coordinates  are  NAD  1983): 


Latitude 


34°407J 
34°40'N 
34=101^1 
33°15'N 
33°0074 
33°50TJ 
33°50'N 


Longitude 


TTOOTW 
76°15'W 
76°15'W 
77°30^ 
78°20W 
78°2aW 
77°55'W 


The  study  area  encompasses  the 
approaches  to  the  Cape  Fear  River  and 
Beaufort  Inlet,  as  well  as  the  area 
offshore  of  North  Carolina  used  by 
commercial  and  public  vessels 
transiting  to  and  from  these  ports. 

As  part  of  this  study,  we  will  consider 
previous  studies,  analyses  of  vessel 
trafGc  density,  and  agency  and 
stakeholder  experience  in  vessel  traffic 
management,  navigation,  ship  handling, 
and  effects  of  weather.  We  encourage 
you  to  participate  in  the  study  process 
by  submitting  comments  in  response  to 
this  notice. 

We  will  publish  the  results  of  the 
PARS  in  the  Feileral  Register.  It  is 
possible  that  the  study  may  validate 
continued  applicability  of  existing 
vessel  routing  measures  and  conclude 
that  no  changes  are  necessary.  It  is  also 
possible  that  the  study  may  recommend 
one  or  more  changes  to  enhance 
navigational  safety  and  vessel  trafGc 
management  efficiency.  Study 
recommendations  may  lead  to  future 
rulemakings  or  appropriate 
international  agreements, 


Potential  Study  Reconunendations 

We  are  attempting  to  determine  the 
scope  of  any  safety  problems  associated 
with  vessel  transits  in  the  study  area. 
We  expect  that  information  gathered 
during  the  study  will  identify  any 
problems  and  appropriate  solutions. 
The  study  may  recommend  that  we — 

•  Maintain  the  current  vessel  routing 
measiu^s; 

•  Establish  a  TSS  in  the  Approaches 
to  the  Cape  Fear  River; 

•  Establish  a  TSS  in  the  Approaches 
to  Beaufort  Inlet; 

•  Establish  a  TSS  off  North  Carolina 
encompassing  the  routes  typically  used 
by  merchant  and  naval  vessels  transiting 
the  study  area; 

•  Establish  a  Precautionary  Area(s} 
near  either  or  both  Approaches; 

•  Establish  an  Inshore  Traffic  Zone(s) 
near  either  or  both  approaches; 

•  Establish  an  Area  to  be  Avoided 
(ATBA)  in  shallow  areas  where  the  risk 
of  grounding  is  present; 

•  Create  Anchorage  Grounds(s);  and 

•  Establish  a  Regulated  Navigation 
Area  (RNA)  with  specific  vessel 
operating  requirements  to  ensure  safe 
navigation  near  shallow  water. 

Questions 

To  help  us  conduct  the  port  access 
route  study,  we  request  comments  on 
the  following  questions,  although 
comments  on  other  issues  addressed  in 
this  dociunent  are  also  welcome.  In 
responding  to  a  question,  please  explain 
your  reasons  for  each  answer,  and 
follow  the  instructions  under  "Request 
for  Comments"  above. 

1.  What  navigational  hazards  do  ' 
vessels  operating  in  the  study  area  face? 
Please  describe. 

2.  Are  there  strains  on  the  current 
vessel  routing  system  (increasing  traffic 
density,  for  example)?  If  so,  please 
describe. 

3.  Are  modifications  to  existing  vessel 
routing  measures  needed  to  address 
hazards  and  strains  and  improve  traffic 
management  efficiency  in  the  study 
area?  Why  or  why  not?  If  so,  what 
measures  should  the  study  of  port- 
access  routes  address  for  potential 
implementation? 

4.  What  costs  and  benefits  are 
associated  with  the  measures  listed  as 
potential  study  recommendations?  What 
measures  do  you  think  are  most  cost- 
effective? 

5.  What  impacts,  both  positive  and 
negative,  would  changes  to  existing 
routing  measures  or  new  routing 
measures  have  on  the  study  area? 


Dated:  December  27,  2001. 
Joseph  J.  Angelo. 

Director  of  Standards.  Marine  Safety  and 

Environmental  Protection. 

[FR  Doc.  02-1371  Filed  1-17-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

43  CFR  Parts  3430  and  3470 
[WO-320-1430-PB-24 1A] 
RIN  1004-AD43 

Coal  Management:  Noncompetitive 
Leases;  Coal  Management  Provisions 
and  Limitations 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  The  purposes  of  this  proposed 
rule  are  to  correct  a  technical  error 
relating  to  coal  lease  modifications 
made  in  a  final  rule  published  on 
September  28. 1999  (64  FR  52239)(the 
1999  rule),  and  to  amend  the  regulations 
to  reflect  the  statutory  increase  in  the 
maximum  acreage  of  Federal  leases  for 
coal  that  may  be  held  by  an  individual 
or  entity  in  any  one  state  as  well  as 
nationally. 

This  rule  would  revise  the  regulations 
of  the  Bureau  of  Land  Management 
(BLM)  to  reflect  correction  of  a  technical 
error  regarding  the  requirement  of  a 
public  hearing  and  publication  (in  the 
Federal  Register  and  a  general 
circulation  newspaper)  of  a  notice  of 
availability  of  environmental  analysis 
documents  for  coal  lease  modifications. 
This  error  was  made  in  conjunction 
with  the  BLM's  September  1999 
regulatory  revisions  incorporating 
public  participation  procedures  into  the 
competitive  coal  leasing  regulations. 
DATES:  Comments  on  the  proposed  rule 
must  be  received  or  postmarked  by 
February  19,  2002.  to  be  assured 
consideration  in  developing  a  final  rule. 
ADDRESSES:  Mail:  Director  (630).  Bureau 
of  Land  Management.  Administrative 
Record.  Room  401  LS,  1849  C  Street. 
NW.  Washington.  DC  20240.  Personal  or 
messenger  delivery:  Room  401. 1620  L 
Street.  NW.  Washington.  DC  20036. 

For  information  about  the 
requirements  for  filing  gomments  and 
how  to  file  comments  electronically,  see 
'  the  SUPPI^MENTARY  INFORMATION  section 
under  "Public  Comment  Procediues  and 
Information." 

FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Linda  Ponticelli  at  (202)  452- 
0350. 
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SUPPLEMENTARY  INFORMATION: 

I.  Public  Comment  Procedures  and 

Information 

II.  Background 

III.  Discussion  of  the  Rule 

IV.  Procedural  Matters 

I.  Public  Comment  Procedures  and 
Information 

A.  How  Do  I  Comnient  on  the  Proposed 
Rule? 

If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
several  methods. 

•  You  may  mail  comments  to  Director 
(630).  Bureau  of  Land  Management. 
Administrative  Record,  Room  401  LS, 
1849  C  Street.  NW.  Washington.  DC 
20240. 

•  You  may  deliver  comments  to 
Room  401, 1620  L  Street.  NW. 
Washington,  DC  20036. 

Please  make  your  written  comments 
on  the  proposed  rule  as  specific  as 
possible,  confine  them  to  issues 
pertinent  to  the  proposed  nde,  and 
explain  the  reason  for  any  changes  you 
recommend.  Where  possible,  your 
comments  should  reference  the  specific 
section  or  paragraph  of  the  proposal  that 
you  are  addressing. 

BLM  may  not  necessarily  consider  or 
include  in  the  Administrative  Record 
for  the  final  rule  comments  that  you 
send  after  the  close  of  the  comment 
period  (see  DATES)  or  comments 
delivered  to  an  address  other  than  those 
listed  above  (see  ADDRESSES). 

B.  May  I  Review  Comments  Submitted 
by  Others? 

Comments,  including  names  and 
street  addresses  of  respondents,  will  be 
available  for  public  review  at  the 
address  listed  under  "ADDRESSES: 
Personal  or  messenger  delivery"  during 
regular  business  hours  (7:45  a.m.  to  4:15 
p.m.),  Monday  through  Friday,  except 
holidays. 

Individual  respondents  may  request 
confidentiality,  which  we  will  honor  to 
the  extent  allowable  by  law.  If  you  wish 
to  withhold  your  name  or  address, 
except  for  the  city  or  town,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as  ' 

representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

n.  Background 

On  September  28, 1999,  in 
conjimction  with  a  settlement 
agreement  in  the  lawsuit.  Natural 
Resources  Defense  Council,  et  al.  v. 
Jamison,  et  al.,  Civil  No.  82-2763  (D. 


D.C.),  the  Biueau  of  Land  Management 
(BLM)  issued  a  final  rule  (64  FR  52239) 
to  establish  regulatory  procedures  by 
which  the  public  may  participate  in  the 
Bureau  of  Land  Management's  regional 
coal  leasing  process.  We  issued  the  final 
rule,  which  became  effective  on  October 
28,  1999,  to  satisfy  terms  of  a  July  1997 
settlement  agreement  (Civil  No.  82-2763 
(D.C.  Circuit  No.  93-5029)  in  which  the 
Department  agreed  to  identify  in  BLM's 
regulations  the  points  where  the  public 
may  participate  in  regional  coal  leasing 
decisions.  In  addition,  the  final  rule 
amended  the  regulations  in  part  3400  to 
conform  to  statutory  changes  under  the 
Unfunded  Mandates  Reform  Act  of 
1995,  exempting  several  types  of 
meetings  from  Federal  Advisory 
Committee  Act  requirements. 

A.  Lease  Modifications 

Section  3432.3,  which  addresses  the 
terms  and  conditions  of  a  coal  lease 
modification,  currently  requires 
compliance  with  the  provisions  of  43 
CFR  3425.3.  At  the  time  we  wrote  the 
regulations  in  subpart  3432  governing 
lease  modifications,  former  §  3425.3(a), 
addressing  lease  modification  terms  and 
conditions,  similarly  provided  that  BLM 
could  not  modif\'  a  lease  until  you  met 
the  requirements  of  §  3425.3.  Ftjrmer 
§  3425.3  required  BLM  to  prepare  an 
environmental  assessment  or  impact 
statement  before  approving  a  lease 
modification. 

To  incorporate  public  participation 
procedures  addressed  in  BLM's 
Competitive  Coal  Leasing  Handbook, 
the  1999  regulatory  revision  to  43  CFR 
3425.3  included  the  additional 
requirements  of — 

(1)  A  pubUc  hearing,  and 

(2)  publication  of  notices  of 
availability  of  the  environmental 
analysis  document  for  coal  leasing. 

By  means  of  the  cross-reference  in 
§  3432.3(c),  these  new  requirements 
imposed  on  new  lease  sales  in  §  3425.3 
by  the  1999  rule  automatically  applied 
to  lease  modifications  under  §  3432.3. 
We  did  not  intend  this  to  be  the  effect 
of  the  1999  rule. 

In  revising  the  competitive  coal 
leasing  regulations  (43  CFR  part  3420)  to 
incorporate  public  participation 
procedures  for  competitive  leasing,  we 
intended  to  impose  the  requirements  of 
a  public  hearing  and  publication  of 
notices  of  availability  of  draft 
environmental  analysis  documents  only 
on  new  coal  lease  sales,  not  on  non- 
competitive coal  lease  modifications 
issued  under  subpart  3432.  Therefore, 
our  failure  to  remove  the  cross  reference 
in  §  3432.3(c)  to  the  requirements  of  § 
3425.3  when  we  revised  the  latter  in 


1999  was  a  technical  error,  which  we 
propose  to  cori«ct  in  this  rule. 

Lease  modifications  often  ensure  the 
recovery  and  receipt  of  fair  market  value 
of  small  areas  of  unleased  Federal  coal 
that  may  be  discovered  during  the 
mining  of  an  adjacent  Federal  coal  lease. 
In  many  cases,  BLM  must  process  a 
modification  expeditiously  to  avoid  the 
bypass  of  unleased  Federal  coal.  Unlike 
competitive  coal  leasing,  where  the 
lease  acreage  may  be  up  to  5.120  acres, 
the  maximum  allowable  acreage  for 
lease  modifications  is  a  total  of  160 
acres  per  lease,  regardless  of  the  number 
of  times  BLM  modifies  the  lease.  Due  to 
variability  in  exploration  data  and  the 
coal  geology,  these  small  areas  of 
unleased  Federal  coal  are  not  easily 
identified  with  the  limited  data 
available  when  we  originally  configure 
a  lease.  Such  areas  typically  cannot  be 
developed  as  an  independent  lease 
because  of  their  size  and  configuration. 
Therefore,  incorporation  of  these  areas 
into  an  existing  coal  lease  through  a  coal 
lease  modification  facilitates  achieving 
fair  market  value  and  maximum 
economic  recovery  of  Federal  coal 
resources. 

Section  3432.3(c)  provides  that  BLM 
cannot  approve  a  lease  modification 
until  the  lessee  or  operator  complies 
with  the  provisions  of  §  3425.3. 
Although  §  3425.3  currently  contains 
specific  procedures  relating  to  the 
preparation  of  environmental  analysis 
documents,  its  focus  is  competitive 
lease  sales.  Since  the  1999  revised 
version  of  §  3425.3  applies  e.xclusively 
to  competitive  coal  leasing,  it  is  not 
intended  to  apply  to  a  lease 
modification.  The  change  in  this 
proposed  rule  would  eliminate  the 
recently  imposed  requirement  of 
publication  of  notices  of  availability  and 
a  public  hearing  for  environmental 
analysis  documents  relating  to  coal 
lease  modifications.  This  is  in  keeping 
with  the  intent  of  the  Natural  Resources 
Defense  Council  lawsuit  settlement 
agreement,  which  did  not  extend  to 
non-competitive  coal  lease 
modifications.  It  is  also  consistent  with 
the  preamble  to  the  existing  rule  (64  FT? 
12142,  March  11,  1999).  which  stated: 
"This  proposed  rule  does  not 
substantially  change  the  leasing-on- 
application  process."; 

B.  Acreage  Limitation 

On  October  23,  2000.  the  United 
States  Senate  passed  S.  2300,  which 
became  Public  Law  106-463  on 
November  7,  2000.  This  law,  known  as 
the  Coal  Competition  Act  of  2000, 
amended  Section  27(a)  of  the  Mineral 
Leasing  Act  (30  IJ.S.C.  184(a))  to 
increase  the  amount  of  acreage  of 
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Federal  coal  leases,  or  permits  that  an 
individual  or  entity  may  hold  in  a  single 
state  from  46,080  acres  to  75.000  acres 
and  raised  the  national  acreage  limit 
from  100,000  acres  to  150.000  acres. 

As  noted  in  Public  Law  106-463,  the 
Federal  lands  containing  some  of  the 
nation's  large  commercial  deposits  of 
coal  are  located  in  Utah,  Montana,  and 
Wyoming.  The  acreage  limitations  are 
causing  difficulty  for  coal  producers  in 
Wyoming  and  Utah.  The  sub- 
bituminous  coal  from  these  mines  is  low 
in  sulfur,  making  it  the  cleanest  burning 
coal  for  energy  production.  The  present 
acreage  limitation  of  46,080  acres  per 
state  for  Federal  coal  leases  has  been  in 
place  since  1964,  and  was  not  changed 
with  the  passage  of  the  Federal  Coal 
Leasing  Amendments  Act  of  1976. 
Congress  recently  raised  the  acreage 
limits  for  other  minerals.  For  example, 
currently,  the  single-state  lease  acreage 
limit  of  46,080  acres  for  coal  is  less  than 
the  single-state  Federal  lease  Umit  for 
potassium  (96,000  acres)  and  for  oil  and 
gas  (246,080  acres). 

Congress  determined  that  the  per-state 
increase  in  acreage  to  75,000  acres  and 
the  national  acreage  increase  to  150,000 
acres  is  warranted  by  modem  mine 
technology,  changes  in  industry 
economics,  greater  global  competition, 
and  need  to  conserve  the  Federal 
resource.  Increased  acreage  limits  will 
help  existing  coal  lessees  avoid 
prematxire  closure,  make  better  long- 
term  business  decisions  about 
infrastructure  investments  based  on  the 
certainty  of  more  available  acreage,  and 
otherwise  maintain  the  vitality  of  the 
domestic  coal  industry.  Furthermore, 
the  increase  in  acreage  limits  will 
ensure  continuation  of  valuable 
revenues  to  Federal  and  state 
govenmients.and  energy  to  the 
American  public  bom  coal  production 
on  Federal  lands. 

The  amoimt  of  acreage  that  any  lessee 
or  operator  controls  will  have  no  effect 
on  the  MLA  requirement  to  produce 
commercial  quantities  of  coal  within  10 
years  of  lease  issuance.  The  statutory 
penalty  for  not  having  met  this 
requirement  is  cancellation  of  the  lease 
(30  U.S.C.  184(h)(1)). 

m.  Discussion  of  the  Rule 

In  order  to  correct  the  previously 
discussed  technical  error  relating  to 


lease  modifications,  we  plan  to  amend 
regulation  43  CFR  3432.3  by  removing 
the  cross  reference  to  43  CFR  3425.3  and 
revising  subsection  (c).  We  have  also 
added  a  new  paragraph  (d)  to  require 
review  by  the  Secretary  of  Agriculture  if 
the  proposed  coal  lease  modification 
affects  National  Forest  System  lands. 
This  is  not  a  new  requirement.  It 
appears  in  §  3425.3(b)  of  the  current 
regulations,  where  it  applies  to  new 
leases.  The  previous  §  3432.3  applied 
this  requirement  to  modifications  as 
well  by  means  of  a  cross-reference. 
Since  this  proposed  rule  removes  the 
cross-reference,  we  need  to  add  the 
requirement  itself  to  §  3432.3.  There  is 
no  substantive  change  in  the 
regulations,  other  than  removing  the 
unintended  requirement  for  notice  and 
a  hearing  on  proposed  coal  lease 
modifications. 

This  rule  also  amends  §  3472.1-3  to 
reflect  the  new  coal  lease  acreage  limits 
set  by  Public  Law  106-463  by  removing 
the  references  to  the  previous  acreage 
limits,  and  substituting  the  new 
numbers  established  by  Public  Law 
106-463. 

IV.  Procedural  Matters 

National  Environmental  Policy  Act 

BLM  has  prepared  an  enviroimiental 
assessment  (EA)  and  has  foimd  that  this 
proposed  rule  would  not  constitute  a 
major  Federal  action  significantly 
affecting  the  quality  of  the  human 
environment  under  section  102(2)(C)  of 
the  Environmental  Protection  Act  of 
1969  (NEPA),  42  U.S.C.  4332(2)(C).  As 
discussed  above,  this  rule  would 
implement  a  technical  correction  to  the 
public  participation  rule  completed  on 
September  28,  1999  (64  FR  52239)  and 
a  change  to  the  Mineral  Leasing  Act 
which  was  made  by  Congress.  The 
amendment  of  the  Mineral  Leasing  Act 
changed  the  acreage  limitations  for  coal 
leases.  As  stated  in  the  EA,  the  proposed 
rule  should  lead  to  more  efficient 
production  and  economic  recovery  of 
the  coal  resource.  However,  it  shoiUd 
not  in  and  of  itself  lead  to  new  mining. 
While  more  efficient  mining  may  have 
environmental  consequences,  BLM  will 
consider  these  consequences  on  a  case- 
by-case  basis  in  preparing 
environmental  analyses  before  issuing  a 
new  coal  lease  or  modifying  an  existing 
one.  Therefore,  a  detailed  statement 


under  NEPA  is  not  required.  We  have 
placed  the  EA  and  the  Finding  of  No 
Significant  Impact  (FONSI)  on  file  in 
our  Administrative  Record  at  the 
address  specified  in  the  ADDRESSES 
section.  We  invite  the  public  to  review 
these  dociunents  and  suggest  that 
anyone  wishing  to  submit  comments  in 
response  to  the  EA  and  FONSI  do  so  in 
accordance  with  the  Written  Comments 
section  above. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  proposed  rule  is  not  a  significant 
regulatory  action  and  was  not  subject  to 
review  by  Office  of  Management  and 
Budget  under  Executive  Order  12866. 
This  rule  will  not  have  an  annual  effect 
of  $100  million  or  more  on  the 
economy.  The  rule  affects  coal  leasing 
in  only  two  ways:  shortening  the  lease 
modification  procedure,  and  increasing 
lease  acreage  limitations. 

Further,  historically,  lease 
modifications  have  not  had  significant 
economic  effects  on  the  economy.  In 
Fiscal  Year  2000,  there  were  311  coal 
leases  of  various  kinds,  generating 
royalties  of  $315,166,348  on  production 
of  392,943,074  tons  of  federal  coal,  with 
an  average  market  value  of  $7.92  per 
ton,  from  461,883  acres  of  public  lands. 
Of  these  leases,  in  FY  2000,  only  2 
leases  were  subjects  of  lease 
modification.  Since  the  maximum 
acreage  that  can  be  added  by  a 
modification  is  160  for  the  life  of  the 
lease,  it  is  cleetf  that  the  economic  effect 
of  lease  modifications  is  tiny  compared 
with  the  coal  program  as  a  whole.  The 
largest  number  of  lease  modifications 
that  BLM  has  processed  in  the  past  few 
years  has  been  6,  in  FY  1998,  affecting 
a  total  of  733  acres.  Analyzing  this 
strictly  frtim  averages,  and  using  the 
value  bom  FY  2000,  the  market  value  of 
coal  affected  by  these  modifications 
should  have  been  about  $4,738,000  in 
FY  1998,  assiuning,  of  course,  that  it  all 
would  have  been  immediately  available 
for  mining  in  that  year.  Total  value  for 
other  recent  years,  based  on  the  lower 
numbers  and  acreages  of  lease  , 

modifications  shown  in  the 
accompanying  chart,  should  have  been 
only  a  fraction  of  this  value.  The 
foUovmig  table  summarizes  lease 
modifications  over  the  past  few  years. 
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BLM  COAL  LEASE  MODIFICATIONS,  FY1997-FY2001 

FY1997 

FY1998 

FY1999 

FY2000 

FY2001 

(through 

06-30-2001) 

state 

Lease 
mods 

Acres 

Lease 
mods 

Acres 

1 

■ 

Lease 
/nods 

Acres 

Lease 
mods 

Acres 

Lease 
mods 

Acres 

1 

100 

1 

160 

2 

288 

1 

160 

KentucKy 

3 
2 

303 
240 

1 
2 

10 
200 

Montana  

Utah 

1 

133 

1 

122 

Total 

2          233 

6 

703 

3 

210 

r           1 

2           288 

2 

282 

Of  course,  since  we  do  not  know 
precisely  how  much  coal  was  produced 
from  the  lease  modifications  shown,  we 
state  these  dollar  figures  only  to  provide 
a  sense  of  how  small  the  effect  of  lease 
modifications  is,  compared  with  the 
threshold  in  the  executive  order. 
Further,  the  effect  of  the  mistake  that  we 
are  correcting  in  this  rule  was  only  to 
extend  the  time  required  and  increase 
the  cost  of  processing  a  lease 
modification.  Therefore,  the  effects  of 
this  proposed  rule  amount  to  a  financial 
benefit  to  the  coal  industry  due  to 
reducing  the  time  required  for  lease 
modifications  and  the  administrative 
cost  of  processing  them  for  both 
industry  and  BLM,  which  will  be 
something  less  than  the  value  of  the 
modification  itself. 

The  estimated  additional  costs  to  the 
lessee  for  processing  a  lease 
modification  application  inadvertently 
imposed  by  the  1999  rule  were  based  on 
a  delay  of  2  to  3  months  for  allowing 
public  input.  The  reduced  costs  to  BLM 
and  the  lease  modification  applicant 
from  avoiding  these  delays  are  difficult 
to  segregate  and  quantify.  As  a 
minimum,  we  estimate  the  savings  in 
processing  costs  (for  Federal  Register 
processing  and  document  preparation) 
will  approach  $10,000  per  lease 
modification  application.  Assuming  a 
average  number  of  lease  modification 
applications  per  year  of  3,  the  total 
savings  may  be  nearly  $30,000. 

The  other  element  of  savings  created 
by  this  proposed  rule  is  the  reduction  in 
opportimity  costs.  The  imintended 
consequence  of  the  1999  rule  was  that 
some  operators  may  not  have  been  able 
to  develop  the  resources  contained  in 
the  lease  modifications  in  a  timely 
-manner,  or  at  all.  Those  costs  would 
have  been  imposed  if,  due  to  the 
additional  processing  time,  the  lease 
modification  could  not  be  completed  in 
time  to  allow  recovery  of  the  resources. 
If  the  lease  modification  is  not 
processed  in  time  for  the  coal  it  contains 
to  be  mined  with  the  rest  of  the  coal  in 
the  lease,  the  public  will  lose  revenues 
from  bonus  payments  and  royalties.  We 


estimate  that  this  proposed  rule  will 
enable  the  public  to  avoid  bonus  and 
royalty  revenue  losses  of  about  $2,200 
per  acre  on  average,  and  with  an 
expected  3  modifications  at  a  maximum 
of  160  acres  each,  the  total  revenue 
impact  is  about  $1,056,000  per  year, 
which,  though  substantial,  is  less  than 
1  percent  of  the  total  coal  royalty 
revenues  for  FY  2000,  and  far  less  than 
the  $100  million  annual  threshold  in  the 

Executive  Order. 

The  second  change  only  matches  our 
regulations  to  what  the  law  already 
requires  BLM  to  do.  We  cannot  quantify 
the  economic  impact  of  increasing  the 
acreage  limitations,  because  it  would 
involve  what  would  amount  to 
speculation  about  future  coal  leases  or 
mergers  of  cvurent  coal  lessees.  We  do, 
however,  see  this  a  positive  for  industry 
in  that  it  will  allow  greater  flexibility  for 
coal  operators  to  maintain  coal  reserves 
that  are  readily  available  for  production 
and  consumption.  Currently,  lessees  can 
be  required  to  wait  as  long  as  10  years 
before  they  can  relinquish  a  lease  after 
production  has  ended  to  allow  for  proof 
of  successful  reclamation.  The  acreage 
in  a  lease  that  has  been  mined  out  but 
not  reclaimed  counts  the  same  to  the 
state  and  national  acreage  limitations  as 
a  new  lease  that  has  never  been  mined. 
The  rule  will  not  adversely  affect  in 
a  material  way  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
commtmities.  Economic  recovery  of  coal 
will  be  enhanced,  bypasses  will  be 
minimized,  and  efficiency  of  mining 
will  be  improved.  This  rule  will  not 
create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency.  This  rule 
does  not  alter  the  budgetary  effects  of 
entitlements,  grants.  User  fees,  or  loan 
programs  or  the  right  or  obligations  of 
their  recipients;  nor  does  it  raise  novel 
legal  or  policy  issues. 

Clarity  of  the  Regulations 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 


simple  and  easy  to  understand.  We 
invite  your  comments  on  how  to  make 
this  rule  easier  to  understand,  including 
answers  to  questions  such  as  the 
following: 

(1)  Are  the  requirements  in  the 
regulations  clearly  stated? 

(2)  Does  the  rule  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity? 

(3)  Does  the  format  of  the  rule 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing,  etc.)  aid  or  . 
reduce  its  clarity? 

(4)  Would  the  rule  be  easier  to 
understand  if  it  were  divided  into  more 
(but  shorter)  sections?  (A  "section" 
appears  in  bold  type  and  is  preceded  by 
the  symbol  "%"  amd  a  numbered 
heading.) 

(5)  Is  the  description  of  the  rule  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  helpful  in  understanding 
the  rule?  How  could  this  description  be 
more  helpful  in  making  the  rule  easier 
to  understand?  Please  send  any 
comments  you  have  on  the  clarity  of  the 
regulations  to  the  address  specified  in 
the  ADDRESSES  section. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980  (RFA),  as 
amended^  5  U.S.C.  601-612,  to  ensure 
that  government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial, 
on  a  substantial  number  of  small 
entities.  This  rule,  as  described  above, 
merely  implements  a  statutory  change  to 
the  regulations  that  apply  to  leasing 
Federal  coal  resources,  and  the  rule 
change  itself  will  not  have  a  significant 
impact  on  any  small  entities.  Rather,  it 
is  the  legislation  which  affects  these 
entities.  The  regulations  make  no 
substantive  change  beyond  what 
Congress  has  already  enacted.  Further, 
the  rule  corrects  a  technical  error  in  the 
final  rule  published  on  September  28, 
1999  (64  FR  52239),  which  was  fully 


Federal  Register /Vol.  67,  No.  13 /Friday,  January  18,  2002  /  Proposed  Rules 


2623 


2622 


Federal  Register /Vol.  67,  No.  13 /Friday,  January  18,  2002  /  Proposed  Rules 


Congress  has  already  enacted.  Further, 
the  rule  corrects  a  technical  error  in  the 
final  rule  published  on  September  28, 
1999  (64  FR  52239),  which  was  fully 
analyzed  for  RFA  compliance  when 
published.  Therefore,  BLM  has 
determined  under  the  RFA  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  proposed  rule  is  not  a  "major 
rule"  as  defined  at  5  U.S.C.  804(2).  This 
rule  merely  makes  a  technical  correction 
in  the  final  rule  published  on  September 
28,  1999  (64  FR  52239),  and  implements 
a  change  to  the  state  acreage  limits  that 
has  been  made  by  Congress.  This  rule  is 
limited  to  making  BLM's  regulations 
consistent  with  the  law. 

Unfunded  Mandates  Reform  Act 

This  proposed  rule  would  not  impose 
an  unfunded  mandate  on  state,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  Si  00  million  per  year;  nor 
would  this  proposed  rule  have  a 
significant  or  unique  effect  on  state, 
local,  or  tribal  governments  or  the 
private  sector.  As  discussed  above,  this 
rule  would  merely  change  BLM's  coal 
leasing  regulations  regarding  acreage 
limitations  to  comply  with  Public  Law 
106-463  and  make  a  technical 
correction  to  the  coal  leasing  regulations 
regarding  lease  modifications. 
Therefore,  BLM  is  not  required  to 
prepare  a  statement  containing  the 
information  required  by  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1531  et 
seq.]. 

Executive  Order  12630,  Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

This  rule  would  not  represent  a 
government  action  capable  of  interfering 
with  constitutionally  protected  property 
rights.  The  rule  would  be  limited  to 
changes  reflecting  Congress's 
amendment  raising  the  state  and 
nationwide  acreage  limits  for  coal 
leases,  and  correcting  a  technical  error 
relating  to  regulations  governing  coal 
lease  modifications.  Therefore,  the 
Department  of  the  Interior  has 
determined  that  the  rule  would  not 
cause  a  taking  of  private  property  or 
require  further  discussion  of  takings 
implications  under  this  Executive 
Order. 

Executive  Order  13132,  Federalism 

This  rule  would  not  have  a  substantial 
direct  effect  on  the  states,  oa  the 
relationship  between  the  national ' 


government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  The  rule  would  be 
limited  to  changes  to  reflect  Congress's 
amendment  raising  the  acreage  limits 
for  coal  leases  and  to  correct  a  technical 
error  pertaining  to  coal  lease 
modifications.  Therefore,  in  accordance 
with  Executive  Order  13132,  BLM  has 
determined  that  this  rule  would  not 
have  sufficient  Federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12988,  Civil  Justice 
Reform 

Under  Executive  Order  12988,  the 
Office  of  the  Solicitor  has  determined 
that  this  proposed  rule  would  not 
unduly  burden  the  judicial  system  and 
that  it  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  the  Order. 

Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  rule  would  not  be  a  significant 
energy  action.  It  will  not  have  an 
adverse  effect  on  energy  supplies.  The 
rule  should  have  a  favorable  effect  on 
energy  production.  It  should  improve 
efficiency  in  production  by  increasing 
acreage  limitations  and  by  removing 
procedural  requirements  inadvertently 
and  erroneously  applied  to  lease 
modifications  in  an  earlier  rule. 

Paperwork  Reduction  Act 

This  rule  would  not  contain 
information  collection  requirements  that 
the  Office  of  Management  and  Budget 
must  approve  under  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  3501 
et  seq. 

Consultation  and  Coordination  With 
Indian  Tribal  Governments  (E.O.  13175) 

In  accordance  with  E.O.  13175,  we 
have  found  that  this  proposed  rule 
would  not  include  policies  that  have 
tribal  implications.  Since  this  rule 
would  not  propose  significant  changes 
to  BLM  policy  and  would  not 
specifically  involve  Indian  reservation 
lands,  we  have  determined  that  the 
govemment-to-govemment 
relationships  should  remain  unaffected« 

Principal  Author 

The  principal  author  of  this  rule  is 
Mary  Linda  Ponticelli  of  the  Solid 
Minerals  Group,  assisted  by  Ted 
Hudson  of  the  Regulatory  Affairs  Group, 
Bureau  of  Land  Management, 
Washington,  DC. 


List  of  Subiects 

43  CFR  Part  3430 

Administrative  practice  and 
procedure;  Coal;  Government  contracts; 
Intergovernmental  relations;  Mines; 
Public  lands — mineral  resources;  Public 
lands — rights-of-way;  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  3470 

Coal;  Government  contracts;  Mineral 
royalties;  Mines;  Public  lands — mineral 
resources;  Reporting  and  recordkeeping 
requirements;  Surety  bonds. 

Dated:  January  2.  2002. 
J.  Steven  Griles, 

Deputy  Secretary  of  the  Interior 

Under  the  authorities  cited  below, 
and  for  the  reasons  stated  in  the 
Supplementary  Information,  BLM 
proposes  to  amend  Subchapter  C, 
Chapter  II,  Subtitle  B  of  Title  43  of  the 
Code  of  Federal  Regulations,  as  follows: 

PART  343fr-NONCOMPETmVE 
LEASES 

1.  The  authority  citation  for  part  3430 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  181  et  seq.;  30  U.S.C. 
351-359;  30  U.S.C.  521-531;  30  U.S.C.  1201 
et  seq.;  and  43  U.S.C.  1701  et  seq. 

Subpart  3432— Lease  Modifications 

2.  Amend  §  3432.3  by  revising 
paragraph  (c)  and  adding  a  new 
paragraph  (d)  to  read  as  follows: 

§  3432.3    Terms  and  conditions. 

***** 

(c)  Before  modifying  a  lease,  BLM  will 
prepare  an  environmental  assessment  or 
environmental  impact  statement 
covering  the  proposed  lease  area  in 
accordance  with  40  CFR  parts  1500 
through  1508. 

(d)  For  coal  lease  modification 
applications  involving  lands  in  the 
National  Forest  System,  BLM  will 
submit  the  lease  modification 
application  to  the  Secretary  of 
Agriculture  for  consent,  for  completion 
or  consideration  of  an  environmental 
assessment,  for  the  attachment  of 
appropriate  lease  stipulations,  and  for 
making  any  other  findings  prerequisite 
to  lease  issuance. 

PART  347&-COAL  MANAGEMENT^ 
PROVISIONS  AND  UMITATIONS 

3.  The  authority  citationfor  part  3470 
continues  to  read  as  follows: 

Authority:  30  U.S.C.  189  and  359  and  43 
U.S.C.  1733  and  1740. 


UtR^A 


Federal  Register /Vol.  67.  No.  13 /Friday,  January  18,  2002  /  Proposed  Rules 


2623 


b.  removing  from  the  second  sentence     acres"  and  adding  in  its  place  the  term 
of  paragraph  (a)(2)  the  term  "100.000  "150,000  acres." 

[FR  Doc.  02-1339  Filed  1-17-02;  8:45  am] 
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Federal  Register 

Vol.  67.  No.  13 

Friday,  January  18,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottier  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  ager>cy  decisions  and 
rulings,  delegations  of  auttiority,  filing  of 
petitions  and  applications  and  ager)cy 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTHENT  OF  AGRICULTURE 
Agricultural  MartnUng  Service 

P>octal  No.  FV02-9ei-1  NC] 

Notloe  of  Request  for  Extension  and 
Revision  off  a  Currently  Approved 
hifoff nation  Collection 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  this  notice 
announces  the  Agricultiiral  Marketing 
Service's  (AMS)  intention  to  request  an 
extension  for  and  revision  to  a  currently 
approved  information  collection  for 
Almonds  Grown  in  California. 
Marketing  Order  981. 

DATES:  Comments  on  this  notice  must  be 
received  by  March  19,  2002. 

AOOmONAL  INFORMATION  OR  COMMENTS: 
Contact  Valerie  L.  Emmer-Scott, 
Marketing  Specialist,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  Tel:  (202) 
720-2491,  Fax:  (202)  720-8938.  or  e- 
mail:  moab.docketcleiic@usda.gov. 

Small  businesses  may  request 
information  on  this  notice  by  contacting 
Jay  Guerber,  Regulatory  Fairness 
Representative,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,'  Stop  0237. 
Washington,  DC  20250-0237;  telephone 
(202)  720-2491;  Fax  (202)  720-8938,  or 
e-mail:  Jay.Guerbei®\isda.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  Almonds  Grown  in  California, 
Marketing  Order  981. 

OMB  Number:  0581-0071. 

Expiration  Date  of  Approval:  August 
31,  2002. 


Type  of  Request:  Extension  and 
revision  of  a  currently  approved 
information  collection. 

Abstract:  Marketing  order  programs 
provide  an  opportimity  for  producers  of 
fresh  fruits,  vegetables  and  specialty 
crops,  in  a  specified  production  area,  to 
work  together  to  solve  marketing 
problems  that  cannot  be  resolved 
individually.  Order  regulations  help 
ensure  adequate  supplies  of  high  quality 
product  and  adequate  retiuns'to 
producers.  Under  the  Agricultural 
Marketing  Agreement  Act  of  1937 
(AMAA),  as  amended  (7  U.S.C.  601- 
674),  marketing  order  programs  are 
established  if  favored  in  referendum 
among  producers.  The  handling  of  the 
commodity  is  regulated.  The 
Department  of  Agriculture  (USDA)  is 
auUiorized  to  oversee  the  order's 
operations  and  issue  regulations 
recommended  by  a  committee  of 
representatives  from  each  conmiodity 
industry.  The  Almond  Board  of 
California  (Board)  is  responsible  for 
locally  administering  the  program. 

The  information  collection 
requirements  in  this  request  are 
essential  to  carry  out  the  intent  of  the 
AMAA,  to  provide  the  respondents  the 
type  of  service  they  request,  and  to 
administer  the  California  almond 
marketing  order  program  (7  CFR  part 
981).  which  has  been  operating  since 
1950. 

The  California  almond  marketing 
order  authorizes  the  issuance  of  quality 
and  volume  control  regulations,  as  well 
as  inspection  requirements.  Regulatory 
provisions  apply  to  almonds  shipped 
within  and  outside  of  the  production 
area,  except  those  specifically  exempt. 
The  order  also  has  authority  for 
production  and  marketing  research  and 
development  projects,  including  paid 
advertising.  Handlers  who  advertise 
may  receive  credit  for  their  advertising 
expenses  according  to  specific 
requirements. 

The  order,  and  rules  and  regulations 
issued  thereimder,  require  handlers  and 
growers  to  submit  certain  information. 
Much  of  this  information  is  compiled  by 
the  Board  in  aggregate  and  provided  to 
the  industry  to  assist  in  marketing 
decisions. 

The  Board  has  developed  forms  as  a 
means  for  persons  to  file  required 
information  with  the  Board  relating  to 
almond  supplies,  shipments, 
dispositions,  and  other  information 


needed  to  effectively  carry  out  the 
purpose  of  the  AMAA  and  order.  As 
shipments  of  California  almonds  are 
normally  year-roimd.  these  forms  are 
utilized  accordingly.  A  USDA  form  is 
used  to  allow  growers  to  vote  on 
amendments  or  continuance  of  the 
marketing  order.  In  addition,  almond 
growers  and  handlers  who  are 
nominated  by  their  peers  to  serve  as 
representatives  on  the  Board  must  file 
nomination  forms  with  the  USDA. 

The  information  collected  is  used 
only  by  authorized  representatives  of 
the  USDA,  including  AMS,  Fruit  and 
Vegetable  Programs'  regional  and 
headquarter's  staff,  and  authorized 
employees  of  the  Board.  Authorized 
Board  employees  and  the  industry  are 
the  primary  users  t>f  the  information  and 
AMS  is  the  secondary  user. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  0.33  hours  per 
response. 

Respondents:  California  almond 
growers,  handlers  and  accepted  users  of 
inedible  almonds. 

Estimated  Number  of  Respondents: 
7,150. 

Estimated  Number  of  Responses  per 
Respondent:  1.04. 

Estimated  Total  Annual  Burden  on 
Respondents:  2,445  hours. 

Comments  are  invited  on:  (1)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  haye 
practical  utility;  (2)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (3) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  iMormation 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  coUection 
techniques  or  other  forms  of  information 
technology. 

Comments  should  reference  OMB  No. 
0581-0071  and  the  California  Almond 
Marketing  Order  No.  981,  and  be  mailed 
to  Docket  Clerk,  Fruit  and  Vegetable 
Programs,  AMS,  USDA,  1400 
Independence  Avenue.  SW.,  Stop  0237, 
Washington.  DC  20250-0237;  Tel:  (202) 
720-2491.  Fax:  (202)  720-8938;  Fax: 
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(202)  720-8938;  or  e-mail: 
moab.docketclerk@usda.gov.  All 
comments  received  will  be  available  for 
public  inspection  during  regular 
business  hoxu^  at  the  same  address. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  January  14.  2002. 
Kenneth  C.  Clayton, 

Associate  Administrator,  Agricultural 

^4a^keting  Service. 

(FR  Doc.  02-1289  Filed  1-17-02;  8:45  am) 

BILUNG  CODE  3410-02-«i 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  01-11^1] 

Notice  of  Requeet  for  Approval  of  an 
Information  Collection 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service.  USDA.  . 
ACTION:  New  information  collection; 
comment  request. 


SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Animal  and  Plant 
Health  Inspection  Service's  intention  to 
initiate  a  new  information  collection 
activity  for  self-certification  medical 
statements. 

DATES:  We  will  consider  all  comments 
we  receive  that  are  postmarked, 
delivered,  or  e-mailed  by  March  19, 
2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/conunercial  delivery  or 
by  e-mail.  If  you  use  postal  mail/ 
commercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  01-113-1, 
Regulatory  Analysis  and  Development, 
PPD,  APHIS,  Station  3C71,  4700  River 
Road  Unit  118.  Riverdale.  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  01-113-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  01-113-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading   • 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building. 
14th  Street  and  Independence  Avenue 
SW..  Washii^on,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  tlurough  Friday,  except 


holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  dociunents  published  in  the 
Federal  Register,  and  ielated 
information,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/rad/ 
webrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  on  self-certification  medical 
statements,  contact  Ms.  Linda  Lane, 
Personnel  Management  Specialist, 
Human  Resources  Division,  MRPBS, 
room  1724,  South  Building,  14th  Street 
and  Independence  Avenue  SW., 
Washington,  DC  20250;  (202)  720-3519. 
For  copies  of  more  detailed  information 
on  the  information  collection,  contact 
Mrs.  Celeste  Sickles,  APHIS' 
Information  Collection  Coordinator,  at 
(301)  734-7477. 
SUPPI^MENTARY  INFORMATION: 

Title:  Self-Certification  Medical 
Statement. 

OMB  Number:  0579-XXXX. 

Type  of  Request:  Approval  of  a  new 
information  collection. 

Abstract:  The  Marketing  and 
Regulatory  Programs  (MRP)  agencies  of 
the  U.S.  Department  of  Agriculture 
facilitate  the  domestic  and  international 
marketing  of  U.S.  agricultural  products 
and  protect  the  health  of  domestic 
animal  and  plant  resources.  The  MRP 
agencies  are  the  Agricultural  Marketing 
Service  (AMS),  the  Animal  and  Plant 
Health  hispection  Service  (APHIS),  and 
the  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA). 
Resource  management  and 
administrative  services,  including 
human  resource  management,  for  the 
three  MRP  agencies  are  provided  by  the 
MRP  Business  Services  imit  of  APHIS, 
which  is  the  lead  agency  in  providing 
administrative  support  for  MRP. 

In  accordance  with  5  CFR  part  339, 
Federal  agencies  are  authorized  to 
obtain  medical  information  from 
applicants  for  and  employees  in 
positions  that  have  approved  medical 
standards.  Medical  standards  may  be 
established  for  positions  for  which  the 
duties  are  arduous  or  hazardous  or 
require  a  certain  level  of  health  status  or 
'fitness. 

Certain  positions  in  MRP  agencies 
have  medical  standards.  An  example  of 
such  a  position  is  the  agricultiu-al 
commodity  grader  position  in  AMS. 
Each  year,  AMS  hires  a  number  of 
agricultural  commodity  graders.  These 
employees  work  imder  dusty 
conditions,  around  moving  machinery 
and  slippery  surfaces,  and  in  areas  with 


high  noise  levels.  They  have  direct 
contact  with  meat  and  dairy  products, 
fresh  and  processed  fruits  and 
vegetables,  and  poultry  products 
intended  for  human  consiunption  or 
cotton  and  tobacco  products  intended 
for  human  use.  Medical  standards  have 
also  been  established  for  positions  in 
APHIS  that  involve  contact  with  wild 
animals. 

The  MRP  agencies  require  a  self- 
certification  statement  from  applicants 
for  these  positions  regarding  their 
fitness  foT  the  positions.  The  MRP 
agencies  need  this  information  to 
determine  whether  the  applicants  can 
perform  the  duties  of  the  positions, 
friability  to  collect  this  information 
would  adversely  affect  the  MRP 
agencies'  ability  to  recruit  and  hire 
qualified  individuals  and  carry  out  thefr 
missions. 

We  are  asking  the  Office  of 
Management  and  Budget  (OMB)  to 
approve  oiu"  use  of  this  information 
collection  activity. 

The  purpose  of  this  notice  is  to  solicit 
comments  from  the  public  (as  well  as 
affected  agencies)  concerning  our 
information  collection.  These  comments 
will  help  us: 

(1)  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  Evaluate  the  accuracy  of  our 
estimate  of  the  burden  of  the  " 
information  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
information  collection  on  those  who  are 
to  respond,  through  use,  as  appropriate, 
of  automated,  electronic,  mechanical, 
and  other  collection  technologies,  e.g., 
permitting  elecfronic  submission  of 
responses. 

Estimate  of  burden:  The  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  averaige 
0.1666  hours  per  response. 

Respondents:  Applicants  to  MRP 
positions  with  approved  medical 
standards. 

Estimated  annual  number  of 
respondents:  300. 

Estimated  annual  number  of 
responses  per  respondent:  1 . 

Estimated  annual  number  of 
responses:  300. 

Estimated  total  annual  burden  on 
respondents:  50  hours.  (Due  to 
averaging,  the  total  annual  burden  hours 
may  not  equal  the  product  of  the  annual 
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number  of  responses  multiplied  by  the 
reporting  burden  per  response.) 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Done  in  Washington.  DC.  this  14th  day  of 
January  2002.  ; 

W.  Ron  DeHaven,  | 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

(FR  Doc,  02-1340  Filed  1-17-02;  8:45  am) 

BiUMC  COOe  3410-34-P  j 

DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Request  for  Extension  of  Currentiy 
Approved  information  Coilection 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice;  request  for  public 

comment. 

SUMmARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  intention  of  the 
Commodity  Credit  Corporation  (CCC)  to 
request  an  extension  of  an  approved 
information  collection  to  support  the 
Tobacco  Importer  Assessments.  This 
extension  does  not  involve  any 
revisions  to  the  program  rules. 
DATES:  Submit  comments  about  this 
notice  on  or  before  March  19,  2002. 
ADDRESSES:  Mail  or  hand-deliver  public 
comments  regarding  this  notice  to 
Director,  Tobacco  and  Peanuts  Division, 
FSA,  USDA,  1400  Independence 
Avenue,  SW,  Room  5750-S,  STOP  0514, 
Washington,  DC  20250-0514. 
Comments  may  be  sent  by  facsimile  to 
(202)  720-0549.  Comments  may  be  sent 
by  e-mail  to: 
tob_comments@wdc.fsa.usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
Wortham,  Tobacco  and  Peanuts 
Division,  (202)  720-2715. 
SUPPLEMENTARY  INFORMATION: 

Title:  Importer  Assessments. 

OMB  Control  Number:  0560-0148. 

Expiration  Date:  December  31,  2001. 

Type  of  Request:  Extension  of  a  ■ 
-Currently  Approved  Information 
Collection. 

Abstract:  The  information  collected 
under  OMB  Control  Number  0560-0148 
constitutes  all  of  the  information 
required  by  CCC  to  effectively 
administer  the  statutory  provisions  for 
assessments  on  imported  tobacco. 
Information  collected  from  importers  of 
immanufectured  tobacco  is  necessary  to 
determine  the  amounts  of  assessments 
due  and  that  the  assessments  are  paid  in 


a  timely  manner.  The  Omnibus  Budget 
Reconciliation  Act  of  1993,  Public  Law 
103-66.  amended  sections  106,  106A, 
and  106B,  of  the  Agricultiu-al  Act  of 
1949,  to  require  the  payment  of  importer 
no-net-cost  (INNC)  assessments  on 
imported  unmanufactured  tobacco. 
INNC  assessments  apply  only  to  hurley 
and  flue-cured  tobacco.  Information  is 
collected  on  form  CCC-100,  Importer 
Enter  and  Assessment  Worksheet.  The 
data  reported  thereon  includes  the 
importer's  name  and  address,  the 
importer's  number,  and  the  tobacco's 
entry  number.  Harmonized  Tariff 
Schedule  (HTS)  number,  as  well  as  the 
quantity  of  tobacco,  and  amounts  of 
assessments  remitted. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  at  45  minutes  per  response. 

Respondents:  Importers  of 
unmanufactured  tobacco  for 
consumption  in  the  United  States,  who 
may  be  individuals,  small  businesses,  or 
large  tobacco  leaf  dealers  and  cigarette 
manufacturers. 

Estimated  Number  of  Respondents: 
40. 

Estimated  Number  of  Responses  Per 
Respondent:  18. 

Estimated  Total  Annual  Burden  on 
Respondents:  540  hours. 

Request  for  Comment:  Comment  on 
the  above  notice  is  sought.  Topics  for 
cemment  may  include,  but  need  not  be 
limited  to:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  CCC, 
including  whether  the  information  will 
have  practical  utility;  (b)  the  accuracy  of 
CCC's  estimate  of  burden  including  the 
validity  of  the  methodology  and 
assumptions  used;  (c)  enhancing  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d) 
minimizing  the  burden  of  the  collection 
of  information  on  respondents, 
including  the  use  of  appropriate 
automated  electronic,  mechanical,  or 
other  forms  of  informational  technology. 

Comments  should  be  sent  the  Desk 
Officer  for  Agricultiu-e,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to  Director, 
Tobacco  and  Peanuts  Division,  at  the 
'  addresses  listed  above.  All  responses  to 
this  notice  will  be  summarized  and 
included  in  the  request  for  OMB 
approval.  All  conunents  will  become  a 
matter  of  public  record. 


Signed  at  Washington,  DC,  on  Decembef 
31.2001. 

James  R.  Little, 

Administrator,  Farm  Service  Agency,  and 

Executive  Vice  President,  Corrimodity  Credit 

Corporation. 

IFR  Doc.  02-1359  Filed  1-17-02;  8:45  am) 

BILLING  COOE  341(M»-P 


DEPARTiMENT  OF  AGRiCULTURE 

Forest  Service 

North  IMt  Balcer-Snoquaimie  Resource 
Advisory  Committee;  Meetings 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  North  Mt.  Baker- 
Snoqualmie  Resource  Advisory 
Committee  (RAC)  will  meet  twice 
during  the  month  of  February  2002.  The 
first  meeting  is  scheduled  for 
Wednesday,  February  6,  2002,  at  the 
Skagit  County  Hearing  Room  B,  700 
South  2nd  St.,  in  Mt.  Vernon,  WA 
98273.  The  second  meeting  is  scheduled 
for  Thursday,  February  21,  2002,  at  the 
Whatcom  County  Courthouse, 
Multipurpose  Room,  311  Grand  Ave.,  in 
Bellingham,  WA  98225. 

The  February  6  meeting  will  begin  at 
9:30  a.m.  and  continue  until  about  3:30 
p.m.  Agenda  items  to  be  covered 
include:  (1)  Backgroimd  on  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000,  (2) 
Organization  of  the  North  Mt.  Baker- 
Snoqualmie  Resource  Advisory 
Committee,  and  (3)  Future  program  of 
work  for  the  North  Mt.  Baker- 
Snoqualmie  Resource  Advisory 
Committee. 

The  February  21,  2002  meeting  will 
begin  at  9:30  a.m.  and  continue  until 
about  3:30  p.m.  The  topics  to  be  covered 
at  the  meeting  include  the  process  for 
reviewing  and  recommending  projects 
and  beginning  the  review  of  project 
proposals  for  Title  U  funding  provided 
by  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000. 

All  North  Mt.  Baker-Snoqualmie 
Resource  Advisory  Conunittee  meetings 
are  open  to  the  public.  Interested 
citizen^  are  encouraged  to  attend. 

The  North  Mt.  Baker-Snoqualmie 
Resource  Advisory  Committee  advises 
Whatcom  and  Skagit  Counties  on 
projects,  reviews  project  proposals,  and 
makes  recommendations  to  the  Forest 
Supervisor  for  projects  to  be  funded  by 
Title  II  dollars.  The  North  Mt.  Baker- 
Snoqualmie  Resource  Advisory 
Committee  was  established  to  carry  out 
the  requirements  of  the  Secure  Rural 
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Schools  and  Community  Self- 
Determination  Act  of  2000. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Jon  Vanderheyden,  Designated 
Federal  Official,  USDA  Forest  Service, 
Mt:  Baker-Snoqualmie  National  Forest, 
810  Stated  Route  20,  Sedro  Woolley, 
Washington  98284  (360-856-5700, 
Extension  201). 

Dated:  January  11,  2002. 
Jon  Vanderheyden, 
Designated  Federal  Official. 
[FR  Doc.  02-1310  Filed  1-17-02;  8:45  am] 

BILLING  COOE  3410-11-M 


DEPARTIMENT  OF  AGRiCULTURE 

Forest  Service 

Siuslaw  Resource  Advisory  Committee 
Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Siuslaw  Resource 
Advisory  Committee  (RAC)  will  meet  on 
February  7  and  8,  2Q02.  The  meeting 
will  begin  at  9  a.m.  in  the  Siuslaw 
Valley  Fire  &  Rescue  Station,  2625 
Highway  101  N.,  Florence,  OR.  Draft 
agenda  items  include:  Assigning 
Priorities  to  Title  U  Projects;  and  Public 
Forum.  The  meeting  is  expected  to 
adjourn  at  4  p.m.  Interested  citizens  are 
encouraged  to  attend. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Stanley,  Community 
Development  Specialist,  Siuslaw 
National  Forest,  541/750-7210  or  write 
to  Forest  Supervisor,  Siuslaw  National 
Forest.  PO  Box  1148,  Corvallis,  OR 
97339. 

Dated:  January  11,  2002. 
Gloria  D.  Brown. 
Forest  Supervisor. 
(FR  Doc.  02-1311  Filed  1-17-02;  8:45  am] 

BHJJNQ  CODE  3410-11-M 


DEPARTMENT  OF  AGRiCULTURE 

Natural  Resources  Conservation 
Service 

PeilaphaHa  CreeK  Waterslwd,  Leaiw 
County,  MS 

AGENCY:  Natural  Resources 
Conservation  Service.  USDA. 
ACTION:  Notice  of  a  Finding  of  No 
Significant  Impact. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regiilations  (40 


CFR  part  1500);  and  the  Natural 
Resources  Conservation  Service 
Regulations  (7  CFR  part  650);  the 
Natiiral  Resources  Conservation  Service, 
U.S.  Department  of  Agriculture,  gives 
notice  that  an  environmental  impact 
statement  is  not  being  prepared  for 
Pellaphalia  Creek  Watershed,  Leake 
County,  Mississippi. 

FOR  FURTHER  INFORMATION  CONTACT: 

Homer  L.  Wilkes,  State  Conservationist, 
Natural  Resources  Conservation  Service, 
Suite  1321,  A.H.  McCoy  Federal 
Building,  100  West  Capitol  Street, 
Jackson,  Mississippi  39269,  Telephone: 
601-965-5205. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
Federal  assisted  action  indicates  that  the 
project  will  not  cause  significant  local, 
regional,  or  national  impacts  on  the 
environment.  As  a  result  of  these 
findings.  Homer  L.  Wilkes,  State 
Conservationist  had  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  concerns  a  watershed 
plan  to  reduce  flood  damage  to  the 
disadvantaged  residents  of  a  rural  Leake 
County  community  in  the  Pellaphalia 
Creek  Watershed.  The  planned  works  of 
improvement  consists  of  installing  one 
Class  I  Dike  (levee)  and  elevating  one 
residence  above  the  100-year  elevation. 

The  Notice  of  a  Finding  of  No 
Significant  Impact  (FONSI)  has  been 
forwarded  to  the  Environmental 
Protection  Agency  and  to  various 
Federal,  State,  and  local  agencies  and 
interested  parties.  A  limited  number  of 
copies  of  the  FONSI  are  available  to  fill 
single  copy  requests  at  the  above 
address.  Basic  data  developed  during 
the  environmental  assessment  are  on 
file  and  may  be  reviewed  by  contacting 
Homer  L.  Wilkes.  No  administrative 
action  on  implementation  of  the 
proposal  will  be  taken  until  30  days 
after  the  date  of  this  publication  in  the 
Federal  Register. 

(This  activity  is  listed  in  the  Catalog  of 
Federal  Domestic  Assistance  under  No. 
10.904 — Watershed  Protection  and  Flood 
Prevention  and  is  subject  to  the  provisions  of 
Executive  Order  12372  which  requires 
intergovernmental  consultation  with  State 
and  local  officials.) 

Dated:  January  11,  2002. 
Homer  L.  Wilkes. 
State  Conservationist.  ' 
[FR  Doc.  02-1288  Filed  1-17-02;  8:45  am] 
BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Rural  Business-Cooperative  Service 

Maximum  Dollar  Amount  on  Awards 
Under  the  Rural  Economic 
Development  Loan  and  Grant  Program 
for  Fiscal  Year  2002 

AGENCY:  Rural  Business-Cooperative 
Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  Rural  Business- 
Cooperative  Service  hereby  announces 
the  maximum  dollar  amount  on  loan 
and  grant  awards  under  the  Rural 
Economic  Development  Loan  and  Grant 
(REDLG)  program  for  fiscal  year  (FY) 
2002.  The  maximum  dollar  award  on 
zero-interest  loans  for  FY  2002  is 
$450,000.  The  maximum  dollar  award 
on  grants  for  FY  2002  is  $200,000.  The 
maximum  loan  and  grant  awards  stated 
in  this  notice  are  effective  for  loans  and 
grants  made  during  the  fiscal  year 
beginning  October  1,  2001,  and  ending 
iSeptember  30,  2002.  REDLG  loans  and 
grants  are  available  to  Rural  Utilities 
Service  electric  and  telephone  utilities 
to  assist  in  developing  rural  areas  from 
an  economic  standpoint. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Wing,  Loan  Specialist,  Rural 
Business-Cooperative  Service,  USDA, 
STOP  3225,  Room  6870, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250.  Telephone: 
(202)  720-9558.  FAX:  (202)  720-€561. 
SUPPLEMENTARY  INFORMATION:  The 
maximum  loan  and  grant  awards  are 
determined  in  accordance  with  7  CFR 
1703.28.  The  maximum  loan  and  grant 
awards  are  calculated  as  3.0  percent  of 
the  projected  program  levels,  rounded  to 
the  nearest  $10,000;  however,  as 
specified  in  7  CFR  1703.28(b), 
regardless  of  the  projected  total  amotmt 
that  will  be  available,  the  maximum  size 
may  not  be  lower  than  $200,000.  The 
projected  program  level  during  FY  2002 
for  zero-interest  loans  is  $14,966  million 
and  the  projected  program  level  for 
grants  is  $4  million.  Applying  the 
specified  3.0  percent  to  the  program 
level  for  loans,  rounded  to  the  nearest 
$10,000,  results  in  the  maximum  loan 
award  of  $450,000.  Applying  the 
specified  3.0  percent  to  the  program 
level  for  grants  results  in  an  amount 
lower  than  $200,000.  Therefore,  the 
maximum  grant  award  for  FY  2002  will 
be  $200,000. 

Dated:  December  7,  2001. 
lohn  Rosso. 

Acting  Administrator,  Rural  Business- 
Cooperative  Service. 

[FR  Doc.  02-1286  Filed  1-17-02;  8:45  am) 
BILLING  CODE  3410-XV-U 
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DEPARTMEHT  OF  AGRICULTURE 

Rural  Telephone  Bank 

Delannination  of  the2001  Fiecai  Year 
Inlereet  Rates  on  Rural  Telephone 
Bank  Loans 

AGENCY:  Rural  Telephone  Bank,  USDA. 
ACTION:  Notice  of  2001  fiscal  year 
interest  rates  determination. 

summary:  In  accordance  with  7  CFR 
1610.10,  the  Rural  Telephone  Bank 
(Bank)  fiscal  year  2001  cost  of  money 
rates  have  been  established  as  follows: 
'  5.95%  and  5.17%  for  advances  from  the 
liquidating  account  and  financing 
accoimt,  respectively  (fiscal  year  is  the 
period  beginning  October  1  and  ending 
September  30). 

Except  for  loans  approved  from 
October  1, 1987,  through  December  21, 
1987,  where  borrowers  elected  to 
remain  at  interest  rates  set  at  loan 
approval,  all  loan  advances  made  during 
fiscal  year  2001  under  Bank  loans 
approved  in  fiscal  years  1988  through 
1991  shall  bear  interest  at  the  rate  of 
5.95%  (the  liquidating  account  rate).  All 
loan  advances  made  during  fiscal  year 
2001  under  Bank  loans  approved  during 
or  after  fiscal  year  1992  shall  bear 
interest  at  the  rate  of  5.17%  (the 
financing  account  rate). 

The  calcxilation  of  the  Bank's  cost  of 
money  rates  for  fiscal  year  2001  for  the 
liquidating  account  and  the  financing 
account  are  provided  in  Tables  1  and  2. 
Since  the  calciilated  rates  are  greater 
than  the  mininnim  rate  (5.00%)  allowed 
under  7  U.S.C.  948(b)(3)(A),  the  cost  of 
money  rates  for  the  liquidating  account 
and  financing  account  are  set  at  5.95% 
and  5.17%,  respectively.  The 
methodology  required  to  calculate  the 
cost  of  money  rates  is  established  in  7 
CFR  1610.10(c). 

FOR  FURTHER  MFORMATKM  CONTACT: 
Jonathan  P.  Claffey.  Deputy  Assistant 
Administrator,  Telecommunications 
Program,  Rural  Utilities  Service,  1400 
Independence  Ave.,  SW.,  STOP  1590, 
South  Building,  Washington,  DC  20250, 
telephone  number  (202)  720-9556. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Credit  Reform  Act  of  1990 
("Credit  Reform")  (2  U.S.C.  661a,  et 
seq.)  implemented  a  system  to  reform 
the  budgetary  accounting  and 
management  of  Federal  credit  programs. 
Bank  loans  approved  on  or  after  October 


1, 1991,  are  accounted  for  in  a  different 
manner  than  Bank  loans  approved  prior 
to  fiscal  year  1992.  As  a  result,  the  Bank 
must  calculate  two  cost  of  money  rates: 
(1)  The  cost  of  money  rate  for  advances 
made  firom  the  liquidating  account 
(advances  made  diuing  fiscal  year  2001 
on  loans  approved  prior  to  fiscal  year 
1992)  and  (2)  the  cost  of  money  rate  for 
advances  made  during  fiscal  year  2001 
on  loans  approved  on  or  after  October 
1, 1991  (otherwise  referred  to  as  loans 
fi-om  the  financing  account). 

The  cost  of  money  rate  methodology 
is  the  same  for  both  accounts.  It 
develops  a  weighted  average  rate  for  the 
Bank's  cost  of  money  considering  total 
fiscal  year  loan  advances;  the  excess  of 
fiscal  year  loan  advances  over  amounts 
received  in  the  fiscal  year  from  the 
issuance  of  Class  A,  B,  and  C  stocks, 
debentures  and  other  obligations;  and 
the  costs  to  the  Bank  of  obtaining  funds 
from  these  sources. 

Diiring  fiscal  year  2001,  the  Bank  was 
authorized  to  pay  the  following 
dividends:  the  dividend  on  Class  A 
stock  was  2.00%  as  established  in 
amended  section  406(c)  of  the  Rural 
Electrification  Act  (RE  Act);  no 
dividends  were  payable  on  Class  B  stock 
as  specified  in  7  CFR  1610.10(c);  and 
the  dividend  on  Class  C  stock  was 
established  by  the  Bank  at  5.45%. 

Sources  and  Costs  of  Funds — 
Liquidating  Account 

In  accordance  with  Section  406(a)  of 
the  RE  Act,  the  Bank  did  not  issue  Class 
A  stock  in  fiscal  year  2001.  Advances 
for  the  piut:hase  of  Class  B  stock  and 
cash  purchases  for  Class  B  stock  were 
$256,497.  Since  there  were  no 
rescissions  of  loan  funds  advanced  for 
Class  B  stock,  the  amoimt  received  by 
the  Bank  from  the  issuance  of  Class  B 
stock,  per  7  CFR  1610.10(c),  was 
$256,497.  The  amount  received  by  the 
Bank  in  fiscal  year  2001  from  the 
issuance  of  Class  C  stock  was  $3,368. 

The  Bank  did  not  issue  debentures  or 
any  other  obligations  related  to  the 
liquidating  accoimt  in  fiscal  year  2001. 
Consequently,  no  cost  was  incurred 
related  to  the  issuance  of  debentures 
subject  to  7  U.S.C.  948(b)(3)(D). 

liie  excess  of  fiscal  year  2001  loan 
advances  from  the  liqwdating  account 
over  amounts  receiveid  from  issuance  of 
stocks,  debentures,  and  other 
obligations  amounted  to  $6,378,242. 


/ 


The  cost  associated  with  this  excess  is 
the  historical  cost  of  money  rate  as 
defined  in  7  U.S.C.  948(b)(3)(D)(v).  The 
calculation  of  the  Bank's  historical  cost 
of  money  rate  for  advances  from  the 
liquidating  accoimt  is  also  provided  in 
Table  1.  The  methodology  required  to 
perform  this  calculation  is  described  in 
7  CFR  1610.10(c).  The  cost  for  money 
rates  for  fiscal  years  1974  through  1987 
are  defined  in  section  408(b)  of  the  RE 
Act,  as  amended  by  Public  Law  100- 
203,  and  are  listed  in  7  CFR  1610.10(c) 
and  Table  1  herein. 

Sources  and  Costs  of  Funds — Financing 
Account 

In  accordance  with  Section  406(a)  of 
the  RE  Act,  the  Bank  did  not  issue  Class 
A  stock  in  fiscal  year  2001.  Advances 
for  the  purchase  of  Class  B  stock  and 
cash  purchases  for  Class  B  stock  were 
$2,638,376.  Since  there  were  no 
rescissions  of  loan  funds  advanced  for 
Class  B  stock,  the  amount  received  by 
the  Bank  from  the  issuance  of  Class  B 
stock,  per  7  CFR  1610.10(c),  was 
$2,638,376.  The  Bank  did  not  receive 
any  amounts  in  fiscal  year  2001  fit)m 
the  issuance  of  Class  C  stock. 

During  fiscal  year  2001 ,  issuance  of 
debentiires  or  any  other  obligations 
related  to  the  financing  account  were 
$63,500,000  at  an  interest  rate  of 
5.426%.  However,  only  $52,767,520  is 
attributable  to  advances  made  with 
borrowed  funds.  Advances  totaling 
$2,638,376  were  made  through 
collections  associated  with  Class  B  stock 
purchases  and  $8,094,104  will  be 
carried  forward  and  used  for  loan 
transactions  in  fiscal  year  2002. 
Therefore,  there  is  no  excess  of  funds  for 
fiscal  year  2001. 

Since  there  was  no  excess  of  fiscal 
year  2001  loan  advances  from  the 
financing  account  over  amounts 
received  from  issuance  of  stocks, 
debentures,  and  other  obligations,  no 
cost  was  incurred  related  to  advances 
bom  the  financing  account.  However, 
the  Bank's  cost  of  money  rate  for 
advances  from  the  financing  account  is 
provided  in  Table  2.  The  methodology 
required  to  perform  this  calculation  is 
described  in  7  CFR  1610.10(c). 

Dated:  December  21,  2001. 
Hilda  Gay  Legg, 

Governor,  Rural  Telephone  Bank. 
BHUNG  CODE  M10-1S-* 
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TABLE  1 

Rural  Telephone  Bank  Cost  of  Money  Rate  •  Liquidating  Account 


FY  2001 
Source  of  Bank  Funds 

Amount 

Cost 

(a)x(b) 

(c)  /  Advances 

Issuance  of  Class  A  Stock 
Issuance  of  Class  B  Stock 
issuance  of  Class  C  Stock 
Issuance  of  Debentures 

and  Other  Obligations 
Excess  of  Total  Advances 

Over  Issuances 

$ 
$ 
$ 

$ 

$ 

$ 

256.497 
3,368 

6.378.242 

2.00% 
0.00% 
5.45% 

0.00% 

6.19% 

$ 

$ 

$                        184 

$ 

$                 394.813 

0.0000% 
0.0000% 
0.0028% 

0.0000% 

5.9477% 

Total  FY  2001  Advances 

6,638.107   CALCULATED  COST  OF  MONEY  RATE  = 
MINIMUM  RATE  ALLOWABLE  = 

5.95% 

5.00% 

lal 

M 

ic) 

(c)  /  Total 

Fiscal  Year 

Cost  of  Money 

Advances 

(a)x(b) 

Advances 

FY  1974 

5.01% 

$ 

111,022,574 

$ 

5.562,231 

0.232% 

FY  1975 

5.85% 

$ 

130,663,197 

$ 

7,643.797 

0.319% 

FY  1976 

5.33% 

$ 

99,915.066 

S 

5,325,473 

Q.222% 

FY  1977 

5.00% 

$ 

80,907.425 

$ 

4.045.371 

0.169% 

FY  1978 

5.87% 

$ 

142,297.190 

s 

8.352,845 

0.349% 

FY  1979 

5.93% 

$ 

130.540.067 

$ 

7.741.026 

0.323% 

FY  1980 

8.10% 

$ 

199,944.235 

$ 

16,195,483 

0.676% 

FY  1981 

9.46% 

$ 

148.599.372 

$ 

14.057,501 

0.587% 

FY  1982 

8.39% 

112.232,127 

$ 

9.416.275 

0.393% 

FY  1983 

6.99% 

93.402.836 

$ 

€.528.858 

0.272% 

FY  1984 

6.55% 

90,450,549 

$ 

5.924,511 

0.247% 

FY  1985 

5.00% 

72,583.394 

$ 

3.629.170 

0.151% 

FY  1986 

5.00% 

71.582.383 

s 

3.579,119 

0.149% 

FY  1987 

5.00% 

51.974,938 

$ 

2.598,747 

0.108% 

FY  1988 

5.00% 

119,488.367 

$ 

5.974,418 

0.249% 

FY  1989 

5.00% 

97.046.947 

$ 

4.852.347 

0.203% 

FY  1990 

5.00% 

107,694.991 

$ 

5.384.750 

0.225% 

FY  1991 

5.43% 

163.143,075 

$ 

8.858,669 

0.370% 

FY  1992 

6.14% 

84,940,822 

$ 

5.215.366 

0.218% 

FY  1993 

6.05% 

84,605,366 

$ 

5.118,625 

0.214% 

FY  1994 

6.15% 

54.530,897 

$ 

3.353,650 

0.140% 

FY  1995 

6.04% 

35.967,133 

$ 

2.172,415 

0.091% 

FY  1996 

■     6.05% 

30,965,187 

$ 

1,873.394 

0.078% 

FY  1997 

5.98% 

32,602.587 

$ 

1.949,635 

0.081% 

FY  1998 

5.96% 

20.673.798 

$ 

1.232.158 

0.051% 

FY  1999 

6.01% 

17,796,518 

$ 

1,069,571 

0.045% 

FY  2000 

6.01% 

10.436.622 

$ 

627,241 

0.026% 

TOTAL  ADVANCES   $       2,396,007,663       COST  OF  MONEY 


6.19% 
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TABLE  2  I 

Rural  Telephone  Bank  Cost  of  Money  Rate  -  Financing  Account 


FY  2001 

lal 

M 

Ic) 

Source  of  Bank  Funds 

Amount 

Cost 

(a)x(b) 

(c)  /  Advances 

Issuance  of  Class  A  Stock 

$ 

2.000% 

$ 

0.0000% 

Issuance  of  Class  B  Stock 

$ 

2,638,376 

0.000% 

$ 

- 

0.0000% 

Issuance  of  Class  C  Stock 

$ 

- 

5.450% 

$ 

- 

0.0000% 

Issuance  of  Debentures 

and  Other  Obligations* 

$ 

52.767,520 

5.426% 

$ 

2.863.166 

5.1676% 

Excess  of  Total  Advances 

Over  Issuances 

$ 

- 

6.260% 

$ 

- 

0.0000% 

Total  FY  2001  Advances 


55.405.896 


CALCULATED  COST  OF  MONEY  RATE  = 


MINIMUM  RATE  ALLOWABLE  = 


*  RIB  borrowed  $63,500,000  from  the  financing  account  in  FY2001 .  the  remaining  funds  will  be 
be  used  for  loan  transactions  in  FY2002. 


5.17% 


5.00% 


Rural  Telephone  Bank  Historical  Cost  of  Money  Rate  -  Financing  Account 


III 

ibi 

Icl 

(c)  /  Total 

Fiscal  Year 

Cost  of  Money 

Advances 

(a)x(b) 

Advances 

FY  1992 

7.38% 

$ 

4,056,250 

$ 

299.351 

0.098% 

FY  1993 

- 

6.35% 

$ 

23.839.200 

$ 

1.513.789 

0.496% 

FY  1994 

6.40% 

$ 

56.838.902 

$ 

3.637.690 

1.191% 

FY  1995 

6.88% 

$ 

37,161,517 

$ 

2.556.712 

0.837% 

FY  1996 

6.42% 

$ 

44.536.621 

$ 

2.859,251 

0.936% 

FY  1997 

6.54% 

$ 

34.368.726 

$ 

2.247,715 

0.736% 

FY  1998 

5.71% 

$ 

34.446.458 

$ 

1,966,893 

0.644% 

FY  1999 

5.54% 

$ 

38.685.732 

$ 

2.143.190 

0.702% 

FY  2000 

■ 

6.05% 

$ 

31.401,867 

$ 

1.899.813 
COST  OF  MONEY 

0.622% 

TOTAL  ADVANCES 

$ 

305,335,273 

6.26% 

IFR  Doc.  02-1362  Filed  1-17-02:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Servtee 

Municipal  Interest  Rates  for  the  First 
Quarter  of  2002 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  mimicipal  interest 
rates  on  advances  from  insxned  electric 
loans  for  the  first  quarter  of  2002. 

summary:  The  Rural  Utilities  Service 
hereby  announces  the  interest  rates  for 
advances  on  municipal  rate  loans  with 
interest  rate  terms  beginning  during  the 
first  ccdendar  quarter  of  2002. 
DATES:  These  interest  rates  are  effective 
for  interest  rate  terms  that  commence 
during  the  period  beginning  January  1, 
2002,  and  ending  March  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
P.  Salgado,  Management  Analyst,  Office 
of  the  Assistant  Administrator,  Electric 
Program,  Riual  Utilities  Service,  U.S. 
Department  of  Agriculture,  Room  4024- 
S,  Stop  1560, 1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1560.  Telephone:  202-205-3660.  FAX: 
202-690-0717.  e-mail: 
GSalgado@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION:  The  Rural 
Utilities  Service  (RUS)  hereby 
announces  the  interest  rates  on 
advances  made  during  the  first  calendar 
quarter  of  2002  for  municipal  rate 
electric  loans.  RUS  regulations  at 
§  1714.4  state  that  each  advance  of 
funds  on  a  municipal  rate  loan  shall 
bear  interest  at  a  single  rate  for  each 
interest  rate  term.  Pursuant  to  §  1714.5, 
the  interest  rates  on  these  advances  are 
based  on  indexes  published  in  the 
"Bond  Buyer"  for  the  four  weeks  prior 
to  the  fourth  Friday  of  the  last  month 
before  the  beginning  of  the  quarter.  The 
rate  for  interest  rate  terms  of  20  years  or 
longer  is  the  average  of  the  20  year  rates 
published  in  the  Bond  Buyer  in  the  foin 
weeks  specified  in  §  1714.5(d).  The  rate 
for  terms  of  less  than  20  years  is  the 
average  of  the  rates  published  in  the 
Bond  Buyer  for  the  same  four  weeks  in 
the  table  of  "Municipal  Market  Data — 
General  Obligation  Yields"  or  the 
successor  to  this  table.  No  interest  rate 
may  exceed  the  interest  rkte  for  Water 
and  Waste  Disposal  loans. 

The  table  of  Municipal  Market  Data 
includes  only  rates  for  securities 
matiuing  in  2002  and  at  5  year  intervals 
thereafter.  The  rates  published  by  RUS 
reflect  the  average  rates  for  the  years 
shown  in  the  Mimicipal  Market  Data 
table.  Rates  for  interest  rate  terms 
ending  in  intervening  years  are  a  linear 
interpolation  based  on  the  average  of  the 
rates  published  in  the  Bond  Buyer.  All 
rates  are  adjusted  to  the  nearest  one 


eighth  nf  one  percent  (0.125  percent)  as 
required  under  §  1714.5(a).  The  market 
interest  rate  on  Water  and  Waste 
Disposal  loans  for  this  quarter  is  5.125 
percent. 

In  accordance  with  §  1714.5,  the 
interest  rates  are  established  as  shown 
in  the  following  table  for  all  interest  rate 
terms  that  begin  at  any  time  during  the 
first  calendar  quarter  of  2002. 


Interest  rate  term  ends  in  (year) 


2023  or  later 

2022 

2021  

2020 

2019 

2018 

2017 

2016 

2015 

2014 

2013 

2012 

2011  

2010 

2009 

2008 

2007 

2006 

2005 

2004 

2003 


RUS  rate 
(0.000  per- 
cent) 


5.125 
5.125 
5.000 
5.000 
4.875 
4.875 
4.875 
4.750 
4.625 
4.500 
4.375 
4.250 
4.125 
3.875 
3.750 
3.625 
3.500 
3.125 
2.625 
2.250 
1.875 


Dated:  December  21.  2001. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service. 
(FR  Doc.  02-1363  Filed  1-17-02;  8:45  am] 
BILUNG  CODE  3410-15-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additton 
and  Deletion 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  addition  to  and 

deletion  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procinement  List  a  service 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  a  service  previously  furnished  by 
such  agencies. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  February  19,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2.  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 


FOR  FURTHER  INFORMATION  CONTACT: 

Sheryl  D.  Kenneriy  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 
U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

Addition 

If  the  Committee  approves  the 
proposed  addition,  the  entities  of  the 
Federal  Government  identified  in  the 
notice  for  each  service  will  be  required 
to  procure  the  service  listed  below  from 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities.  I  certify  that  the  following 
action  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  The  major  factors  considered 
for  this  certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
service  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory- 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  addition  to  the  Procurement  List. 
Conunents  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information.  The  following  service  is 
proposed  for  addition  to  Procurement 
List  for  production  by  the  nonprofit 
agencies  listed: 

Service:  Fulfillment  Services,  Military 
Sealift  Command,  Milwaukee. 
Wisconsin. 

NPA:  Industries  for  the  Bfind,  Inc., 
Milwaukee,  Wisconsin. 

Government  Agency:  Military  Sealift 
Command. 

Deletion 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
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the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  deletion  from  the  Procurement  List. 

The  following  service  is  proposed  for 
deletion  from  the  Procurement  List: 

Service:  Janitorial/Custodial,  VA 
Greater  Los  Angeles  Regional  Healthcare 
System,  Consolidated  Mail  Outpatient 
Pharmacy,  11301  Wilshire  Boulevard, 
Building  222,  Los  Angeles,  California. 

G.  John  Heyer, 

General  Counsel. 

[FR  Doc.  02-1368  Filed  1-17-02;  8:45  am) 

■UJNQ  COM  e3S3-«1-P 


Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov) . 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  10,  2002. 
Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1392  Filed  1-17-02;  8:45  am] 

BHJJNG  COOE  3S10-a2-« 


Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
reconunendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building.  Washington,  DC  20503. 

Dated:  January  10,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1393  Filed  1-17-02;  8:45  am] 
BILLING  CODE  3B10-22-S 


DEPARTMENT  OF  COMMERCE 

P.O.011502A] 

Submission  for  OMB  Rsview; 

\<UIIIIIMII1  ltK|USS( 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmqspheric  Administration  (NOAA). 

Title:  Gear-Marking  Requirements  in 
Antarctic  Fisheries. 

Form  Numberfs):  None. 

OMB  Approval  Number.  0648-0367. 

Type  of  Request.  Regular  submission. 

Burden  Hours:  10. 

Number  of  Respondents:  1. 

Average  Hours  Per  Response:  5 
minutes  to  mark  a  buoy/float;  2  minutes 
to  mark  or  tag  a  trap/pot;  and  2  minutes 
to  sew  a  tag  on  trawl  nets. 

Needs  and  Uses:  Vessels  participating 
in  Antarctic  fisheries  must  mark  the 
vessel's  fishing  gear  with  the  official 
vessel  identification  number.  Federal 
permit  or  tag  numb^,  or  same  other 
specified  form  of  identificalion.  The 
information  is  used  for  enforcement 
purposes.  The  authority  for  this 
requirement  comes  from  the  Magnuson- 
Stevens  Fishery  Management  and 
Conservation  Act  and  the  Antarctic 
Marine  Living  Resources  Convention 
Act  of  1984. 

Affected  Public  Business  and  other 
for-profit  organizations. 

Frequency.  Third  party  disclosure. 

Respondent's  Obligation:  Mandatory. 

0^4B  Desk  Officer.  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  infonnation 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129.  Department  of 
Commerce.  Room  6086. 14th  and 


DEPARTMENT  OF  COMMERCE 
P.O.011502B] 

Submission  for  OMB  ftevisw; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Foreign  Fishing  Gear 
Identification  Requirements. 

Fonn  Number(s):  None. 

OMB  Approval  Number.  0648-t0354. 

Type  of  Request  Regular  submission. 

Burden  Hours:  1. 

Number  of  Respondents:  1 . 

Average  Hours  Per  Response:  75 
minutes. 

Needs  and  Uses:  Under  provisions  of 
Section  204  of  the  Magnuson-Stevens 
Fishery  Management  and  Conservation 
Act,  foreign  fishing  vessels  may  be 
authorized  to  conduct  fishing  activities 
in  U.S.  waters.  Vessels  so  auUiorized 
that  deploy  gear  which  is  not  physically 
and  continuously  attached  to  the  vessel 
are  required  to  mark  such  gear  in  a 
prescribed  manner  to  allow  enforcement 
personnel  to  monitor  fishing  activities 
and  ensure  that  a  vessel  harvests  only 
from  its  own  gear  and  that  its  gear  is  not 
illegally  placed. 

Affected  Public  Business  or  other  for- 
profit  organizations. 

Frequency.  Third  party  disclosure. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
caUing  or  writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086. 14th  and 


DEPARTMENT  OF  COMMERCE 

P.D.011502C] 

Submission  for  OMB  Review;  ' 
Comment  Request 

The  Department  of  Conunerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Foreign  Fishing  Vessel  Permit 
Applications. 

Form  Nixmber(s):  None. 

OMB  Approval  Number.  0648-0089. 

Type  of  Request  Regular  submission. 

Burden  Hours:  25. 

Number  of  Respondents:  25. 

Average  Hours  Per  Response:  90 
minutes  for  an  application  for  directed 
fishing;  2  horns  for  an  application  for  a 
joint  venture;  and  45  minutes  for  an 
application  for  transshipment. 

Needs  and  Uses:  Section  204  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
provides  for  the  issuance'  of  fishing 
permits  to  foreign  vessels.  Persons 
wanting  permits  must  submit 
application  material  needed  by  NQAA 
to  evaluate  and  act  on  the  request. 

Affected  Public  Business  and  other 
for-profit  organizations. 

Frequency.  Annually. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129.  Department  of 
Commerce,  Room  6086. 14th  and 
Constitution  Avenue.  NW.  Washington. 
DC  20230  (or  via  the  Internet  at 
MClayton9doc.gov). 
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Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  10,  2002. 
Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1394  Filed  1-17-02;  8:45  am] 

BILLING  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 
P.D.  01502D] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  High  Seas  Fishing  Vessel 
Identification  Requirements. 

Form  Number(s):  None. 

OMB  Approval  Number.  0648-0348. 

Type  of  Request  Regular  submission. 

Burden  Hours:  37. 

Number  of  Respondents:  50. 

Average  Hours  Per  Response:  45 
minutes. 

Needs  and  Uses:  Vessels  licensed 
under  the  High  Sea  Fishing  Compliance 
Act  are  required  to  mark  their  vessels  in 
three  places  with  their  official  nimiber 
or  international  radio  call  sign.  This 
identification  is  necessary  for 
enforcement  purposes. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Frequency.  Third  party  disclosure. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington.  DC  20503. 


Dated:  January  10.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1395  Filed  1-17-02;  8:45  am) 

BILLING  CODE  351&-22-S 


DEPARTMENT  OF  COMMERCE 

P.D.011502E] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Prohibited  Species  Donation 
Program. 

Form  Number(s):  None. 

OMB  Approval  Number.  0648-0316. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  733. 

Number  of  Respondents:  76. 

Average  Hours  Per  Response:  40 
hours  for  an  authorized  distributor 
application  and  list  of  participants;  12 
minutes  for  a  distributor  to  retain 
product  tracking  infonnation;  and  6 
minutes  for  a  processor  to  retain 
product  tracking  information. 

Needs  and  Uses:  A  prohibited  species 
donation  (PSD)  program  for  salmon  and 
halibut  was  approved  by  the  North 
Pacific  Fishery  Management  Council 
and  implemented  by  the  National 
Marine  Fisheries  Service' (NMFS).  This 
program  has  effectively  reduced 
regulatory  discard  of  salmon  and  halibut 
by  allowing  fish  that  would  otherwise 
be  discarded  to  be  donated  to  needy 
individuals  through  tax-exempt 
organizations.  Vessels  and  processing 
plants  participating  in  the  donation 
program  voluntarily  retain  and  process 
salmon  and  halibut  bycatch. 

An  authorized,  tax-exempt, 
distributor,  chosen  by  NMFS  is 
responsible  for  monitoring  the  retention 
and  processing  of  fish  donated  by 
vessels  and  processors.  The  authorized 
distributor  also  coordinates  the 
processing,  storage,  transportation,  and 
distribution  of  salmon  and  halibut.  The 
PSD  program  requires  a  coUection-of- 
information  so  that  NMFS  can  monitor 
the  authorized  distributors'  ability  to 
effectively  supervise  program 
participants  and  ensure  that  donated 
fish  are  properly  processed,  stored,  and 
distributed. 


Affected  Public.  Not-for-profit 
institutions,  business  or  other  for-profit 
organizations. 

Frequency.  Every  three  years  for 
permit,  on  occasion,  and  recordkeeping. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 
'  OMB  Desk  Officer.  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January'  10.  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1396  Filed  1-17-02;  8:45  am] 
BILLMG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 
P.D.011502F] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the'Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Individual  Fishing  Quotas  for 
Pacific  Halibut  and  Sablefish  in  the 
Alaska  Fisheries. 

Form  Number(s):  None. 

OMB  Approval  Number  0648-0272. 

Type  of  Request  Regular  submission. 

Burden  Hours:  13,249. 

Number  of  Respondents:  6.700. 

Average  Hours  Per  Response:  30 
minutes  for  an  application  for  a  landing 
card;  30  minutes  for  an  application  for 
a  registered  buyer  permit;  1  hour  for  an 
application  for  quota  share;  4  hours  for 
a  letter  of  appeal;  30  minutes  for  a 
beneficiary  designation:  2  hours  for 
identification  of  ownership  interest;  30 
minutes  for  an  annual  update  on  status 
of  corporation  or  partnership  quota 
share;  2  hours  for  an  application  for  a 
transfer  eligibility  certificate;  2  hours  for 
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an  application  for  transfer  of  quota 
share;  30  minutes  for  an  application  for 
replacement  of  certificates,  permits,  or 
cards:  30  minutes  for  a  request  for  a 
transaction  terminal;  6  minutes  for  a 
request  for  an  administrative  waiver;  12 
minutes  for  a  prior  notice  of  landing;  1^ 
minutes  for  a  landing  report;  12  minutes 
for  a  vessel  clearance:  6  minutes  for  a 
departiue  report;  12  minutes  for  a 
transshipment  authorization:  18 
minutes  for  a  shipment  report:  and  6 
minutes  for  a  dockside  sales  receipt. 

Needs  and  Uses:  The  National  Marine 
Fisheries  Service  collects  information 
for  the  continued  management  of  the 
Individual  Fishing  Quota  (IFQ)  Program 
for  fixed-gear  Pacific  halibut  and 
sablefish  fisheries  off  Alaska  as  well  as 
the  Western  Alaska  Community 
Development  Quota  (CDQ)  Program 
halibut  fishery.  The  IFQ  program 
allocates  annual  total  catch  limits  for 
the  halibut  and  sablefish  fisheries 
among  individual  fishermen.  The  CDQ 
halibut  program  allocates  annual  total 
catch  limits  for  the  halibut  fishery 
among  individual  CDQ  fishermen. 
Fishermen  are  assigned  Quota  Shares 
(QS)  for  the  fisheries,  and  then  annually 
receive  an  IFQ  and/or  CDQ. 
Applications  and  reporting  are  required 
to  manage  and  track  the  program. 

Affected  Public.  Individuals  or 
households,  business  or  other  for-profit 
organizations. 

Frequency.  Recordkeeping,  on 
occasion,  annual.  j 

Respondent's  Obligation: Mandatory. 

OMB  Desk  Officer.  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clajrton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  conunents  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202.  New  Executive 
Office  Building,  Washington,  DC.20503. 

Dated:  January- 10,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1397  Filed  1-17-02;  8:45  am] 
BHXMQ  CODE  3510-23-8 


DEPARTMENT  OF  COMMERCE 

[I.D.011502G] 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

Agency:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Pacific  Albacore  Logbook. 

Form  Number(s):  NOAA  Form  88- 
197. 

OMB  Approval  Number.  0648-0223. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  400. 

Number  of  Respondents:  400. 

Average  Hours  Per  Response:  1. 

Needs  and  Uses:  Fishermen 
participating  in  the  Pacific  albacore  tuna 
fishery  are  asked  to  volimtarily 
complete  and  submit  logbooks 
documenting  their  catch  and  effort 'On 
fishing  trips.  Persons  possessing  High 
Seas  Fishing  Compliance  Act  permits 
are  required  to  submit  such  logbooks. 
The  information  obtained  is  used  by  the 
agency  to  assess  the  status  of  albacore 
stocks  and  to  monitor  the  fishery. 

Affected  Public:  Business  and  other 
for-profit  organizations. 
Frequency.  Annually. 
Respondent's  Obligation:  Voluntary. , 

OMB  Desk  Officer.  David  Rostker, 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Cla)rton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  10,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-1398  Filed  1-17-02;  8:45  am] 
BKXMG  CODE  3510-22-S 


DEPARTMErfT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

[I.D.011502J] 

Submission  for  OMB  Review; 
Comment  Request 

SUPPI^MENTARY  INFORMATION:  The 
Department  of  Commerce  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  clearance  Ae  following 
proposal  for  collection  of  information 
imder  the  provisions  of  the  Paperwork 
ReductionAct  (44  U.S.C.  Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Foreign  Fishing  Vessel 
Identification  Requirements. 

Form  Numberfs):  None. 

OMB  Approval  Number  0648-0356. 

Type  of  Request:  Regular  submission. 

Burden  Hours:  7. 
•   Number  of  Respondents:  10. 

Average  Hours  Per  Response:  45 
minutes. 

Needs  and  Uses:  Under  provisions  of 
Section  204  of  the  Magnuson-Stevens 
Fishery  Management  and  Conservation 
Act,  foreign  fishing  vessels  may  be 
authorized  to  conduct  fishing  activities 
in  U.S.  waters.  Vessels  so  authorized  are 
required  to  display  vessel  identification 
to  make  it  possible  for  enforcement 
personnel  to  monitor  fishing,  at-sea     . 
processing,  and  other  related  activities, 
to  ascertain  whether  a  vessel's  observed 
activities  are  in  accordance  with  those 
authorized  for  that  vessel. 

Affected  Public  Business  and  other 
for-profit  organizations. 

Frequency.  Third  party  disclosure. 

Respondent's  Obligation:  Mandatory 

OMB  Desk  Officer  David  Rostker, 
(202)  395-3897.  - 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue.  NW,  Washington, 
DC  20230  (or  via  the  hitemet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
Mrithin  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  10,  .2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1401  Filed  1-17-02;  8:45  am] 
MUJNG  CODE  3610-22-S 
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DEPARTMENT  OF  COMMERCE 

ftotionai  Oceanic  and  Atmospheric 
Administration 

P.D.011S02H] 

Submission  for  OMB  Review; 
Comment  Request 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  has  submitted 
to  the  Office  of  Management  and  Budget 
(OMB)  for  clearance  the  following 
proposal  for  collection  of  information 
imder  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  High  Sea  Fishing  Permit 
Application  Information. 
Form  Numberis):  None. 
OMB  Approval  Number  0648-0304. 
Type  of  Request  Regular  submission. 
Burden  Hours:  100. 
Number  of  Respondents:  200. 
Average  Hours  Per  Response:  30 
minutes. 

Needs  and  Uses:  United  States  vessels 
that  fish  on  the  high  seas  are  required 
to  possessa  permit  issued  imder  the 
High  Se^irishing  Compliance  Act. 
Applicants  must  submit  information  to 
identify  their  vessels  and  intended 
fishing  areas.  The  application 
information  is  used  to  process 
applications  and  maintain  a  register  of 
U.S.  vessels  authorized  to  fish  on  the 
high  seas. 

Affected  Public.  Business  and  other 
for-profit  organizations. 
Frequency.  Every  5  years. 
Respondent's  Obligation:  Mandatory. 
OMB  Desk  Officer  David  Rostker. 
(202)  395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129.  Department  of 
Commerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington.  DC  20503. 

Dated:  January  10.  2002. 
Madeleine  Qayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-1402  Filed  1-17-02;  8:45  am] 
BHIMQ  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

Natkmal  Oceanic  and  Atmospheric 
Administration 

[I.D.  0115021] 

Submission  for  OMB  Review; 
Comment  Request 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  Commerce  has  submitted 
to  5ie  Office  of  Management  and  Budget 
(OMB)  for  clearance  the  following 
proposal  for  collection  of  information 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 

Agency.  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

Title:  Northwest  Region  Vessel 
Identification  Requirements. 

Form  Number(s):  None. 

OMB  Approval  Number  0648-0355. 

Type  of  Request.  Regular  submission. 

Burden  Hours:  1.488. 

Number  of  Respondents:  1.984. 

Average  Hours  Per  Response:  45 
minutes  (15  minutes  per  location). 

Needs  and  Uses:  Federally-permitted 
vessels  in  the  Pacific  Coast  Groundfish 
Fishery  are  required  to  identify  their 
vessels  by  displaying  their  official 
munber  in  three  locations.  The  number 
is  used  by  NOAA.  the  U.S.  Coast  Guard, 
and  other  agencies  for  fishery 
enforcement  activities. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency.  Third  party  disclosiue. 

Respondent's  Obligation:  Mandatory. 

OMB  Desk  Officer  David  Rostker, 
(202) 395-38^7. 

Copies  of  the  above  informaticm 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton. 
Departmental  Paperwork  Clearance 
Officer.  (202)  482-3129.  Department  of 
Conunerce,  Room  6086, 14th  and 
Constitution  Avenue,  NW.,  Washington. 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  January  10,  2002 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer 
[FR  Doc.  02-1403  Filed  1-17-02;  8:45  am] 

BMXING  COOE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Office  of  Export  Trading  Company 
Affairs;  Export  Trading  Companies 
Contact  Facilitation  Service 

action:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportimity  to  comment  on  the 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Pub.  L.  104-13  (44  U.S.C. 
3506(C)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  March  19.  2002. 
AOORESSES:  Direct  all  written  comments 
to  Madeleine  Clayton.  Departmental 
Paperwork  Clearance  Officer.  (202)  482- 
3129.  Department  of  Commerce.  Room 
6086, 14th  &  Constitution  Avenue.  NW., 
Washington.  DC  20230  (or  via  the 
Internet  at  MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument  and  instructions  should  be 
directed  to:  Mary  Michael.  Office  of 
Export  Trading  Company  Affairs; 
Service  Industries.  Tourism  and 
Finance;  Room  1104;  14th  St.  & 
Constitution  Ave.  NW..  Washington,  DC 
20230;  phone:  (202)  482-5131;  and  fax: 
(202)482-1790. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Contact  Facilitation  Service  (CFS) 
is  a  U.S.  Department  of  Conunerce 
database,  designed  to  put  U.S. 
producers  together  with  export  service 
providers.  Many  U.S.  firms  have  never 
exported  because  of  a  fear  of  the  risks 
involved  in  exporting  and  a  lack  of 
knowledge  of  the  international 
marketplace.  New-to-export  firms  need 
the  assistance  of  export  service  firms 
offering  export  trade  services.  One  of  the 
purposes  of  the  Export  Trading 
Company  (ETC)  Act  of  1982  is  to 
increase  United  States  exports  of  goods 
and  services  by  encouraging  more 
efficient  provision  of  export  trade 
services  to  U.S.  producers  and 
suppliers.  Section  104  of  the  Act  directs 
Commerce  to  provide  a  service  to 
facilitate  contact  between  producers  of 
exportable  goods  and  services  and  firms 
offering  export  trade  services. 

Themtemational  Trade 
Administration  (ITA)  maintains  the  CFS 
database  of  U.S.  manufacturers,  export 
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trading  and  management  companies, 
wholesalers/distributors,  and 
international  service  firms.  The  CFS  is 
designed  to  help  promote  exports  and 
enable  U.S.  producers  to  locate  export 
service  providers.  Export  Service  firms 
registered  in  the  CFS  database  are  listed 
in  annual  print  editions  of  the  U.S. 
Trade  Assistance  Directory,  distributed 
throughout  the  United  States.  U.S. 
producers  of  goods  and  services 
registered  in  the  CFS  database  are  listed 
in  the  annual  print  editions  of  the  U.S. 
Department  of  Commerce  Exporters' 
Yellow  Pages  ^*',  distributed  worldwide. 
These  directories  also  are  accessible 
online  at  www.myexports.com.  The 
print  and  electronic  directories  are 
produced  and  made  available  through 
ITA's  "MyExportsT'^"  program. 
Without  the  information  collected  by 
the  form,  the  CFS  database  and  the 
resulting  directories  would  be 
unreliable  and  ineffective,  because  users 
of  this  kind  of  data  need  current 
information  about  the  listed  companies. 

n.  Method  of  Collection 

Form  IT  A— 4094?  is  sent  J)y  request  to 
U.S.  firms. 

nLData 

OMB  Number:  0625-0120. 

Fonn  Number:  1TA-4094P. 

Type  of  Review:  Regular  Submission. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions  and 
Stale,  local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
9.500. 

Estimated  Time  Per  Response:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  4,750. 

Estimated  Total  Annual  Costs: 
$95,500  ($10,000  government  and 
$85,500  respondents). 

IV.  Request  for  Comments 

Comments  are  invited  (a)  whether  the 
proposed  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  informatibn  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  costs)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  forms  of  information  technology. 

Comments  submitted  in  response  to 
this  notice  will  be  simmiarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 


they  also  will  become  a  matter  of  public 
record. 

Dated:  January  15,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-1360  Filed  1-17-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-54»-812] 

Furfuryl  Alcotwl  From  Thailand: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Antidumping  Duty 
Administrath/e  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  18,  2002. 
FOR  FURTHER  t.>tFORMATION  CONTACT: 
Charles  Riggle  or  Tisha  Loeper-Viti  at 
(202)  482-0650  or  (202)  482-^425. 
Office  of  AD/CVD  Enforcement  5, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  complete  the 
preliminary  results  within  245  days 
after  the  last  day  of  the  anniversary 
month  of  an  order/finding  for  which  a 
review  is  requested  and  the  final  results 
within  120  days  after  the  date  on  which 
the  preliminary  results  are  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  these  time 
periods,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  the 
time  limit  for  the  preliminary  results  to 
a  maximum  of  365  days  after  the  last 
day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested,  and  for  the  final  results  to 
180  days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  results)  from  the  date  of 
publication  of  the  preliminary  results. 

Background 

On  August  20,  2001,  the  Department 
of  Commerce  (the  Department) 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  furfuryl 
alcohol  from  Thailand,  covering  the 
period  July  1,  2000  through  Jime  30, 
2001  (66  FR  43570).  The  preliminary 


results  are  currently  due  no  later  than 
April  2.  2002. 

Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit  for  the  reasons  stated  in  our 
memorandum  from  Gary  Taverman  to 
Bernard  Carreau,  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Commerce  building.  Therefore, 
the  Department  is  extending  the  time 
limit  for  completion  of  the  preliminary 
results  tmtil  no  later  than  July  31,  2002. 
We  intend  to  issue  the  final  results  no 
later  than  120  days  after  publication  of 
the  preliminary  results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated:  January  14,  2002.      ' 
Bernard  Carreau, 

Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  II. 

[FR  Doc.  02-1390  Filed  1-17-02;  8:45  ami 
BHJJNG  COOE  351(M)8-I> 


DEPARTMENT  OF  COMMERCE 
intemationai  Trade  Administration 
Export  Trade  Certlficata  of  Review 

AGENCY:  Intemationai  Trade 
Administration,  Commerce. 

ACTION:  Notice  of  issuance  of  an 
amended  Export  Tradie  Certificate  of 
Review.  Application  No.  90— 4A005. 

SUMMARY:  The  Department  of  Commerce 
ha$  issued  an  amended  Export  Trade 
Certificate  of  Review  to  the  California 
Kiwifioiit  Commission  ("CKC")  and 
California  Kiwifruit  Exporters 
Association  ("CKEA")  on  January  14, 
2002.  The  original  Certificate  was  issued 
on  August  10, 1990  (55  FR  33740, 
August  17, 1990)  and  previously 
amended  on  November  27, 1990  (55  FR 
50204.  December  5, 1990);  January  29. 
1991  (56  FR  4601,  February  5, 1991); 
and  February  24. 1992  (57  FR  6712, 
February  27. 1992). 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  M.  Bachman,  Acting  Director. 
Office  of  Export  Trading  Company 
Affairs,  Intemationai  Trade 
Administration.  (202)  482-5131  (this  is 
not  a  toll-free  number),  or  by  e-mail  at 
oetca@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  sections  4001-21) 
'  authorizes  the  Secretary  of  Commerce  to 
issue  Export-Trade  Certificates  of 
Review.  The  regtilations  implementing 
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Title  in  are  found  at  15  CFR  part  325 
(2000). 

The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b), 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  the 
certification  in  the  Federal  Register. 
Under  Section  305(a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Amended  Certificate 

CKC's  and  CKEA's  Export  Trade 
Certificate  of  Review  has  been  amended 
to: 

1 .  Add  each  of  the  following 
companies  as  a  new  "Member"  of  the 
Certificate  within  the  meaning  of 
section  325.2(1)  of  the  Regulations  (15 
CFR  325.2(1)):  Stellar  Distributing, 
Fresno,  California;  George  Brothers, 
Sultana,  California;  Trinity  Fruit  Sales 
Co.,  Clovis,  California;  Sim  Pacific 
Marketing  Coop.,  Los  Angieles, 
California;  and  Regatta  Tropicals, 
Arroyo  Grande,  California; 

2.  Delete  the  following  companies  as 
"Members"  of  the  Certificate:  Alkop 
Farms,  Inc.,  Chico,  California;  Bartell 
Marketing,  Inc.,  Fresno,  California;  Blue 
Anchor,  Inc.,  Sacramento,  California; 
Coast  to  Coast  Produce  Co.,  San  Luis 
Obispo,  California;  Nash  De  Camp 
Company,  Visalia,  California;  and 
Richland  Sales  Co.,  McFarland, 
California;  and 

3.  Change  the  listing  of  the  company 
names  for  the  current  Members:  Kings 
Canyon  Emit  Sales  Corp.  to  the  new 
listing  Kings  Canyon/Corrin  Sales  Corp.; 
Venida  Packing  Inc.  to  the  new  listing 
Venida  Packing  Co.;  and  Wil-Ker-Son 
Kiwifruit  Ranch  to  the  new  listing  WKS/ 
Wil-Ker-Son  Ranch. 

The  effective  date  of  the  amended 
certificate  is  October  15,  2001.  A  copy 
of  the  amended  certificate  will  be  kept 
in  the  Intemationai  Trade 
Administration's  Freedom  of 
Information  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230. 

Dated:  January  14,  2002. 
Vanessa  M.  Bachman. 

Acting  Director.  Office  of  Export  Trading 
Company  Affairs. 

(FR  Doc.  02-1294  Filed  1-17-02;  8:45  am] 
BMJJNQ  COOE  351CM)R-P 


DEPARTMENT  OF  COMMERCE 
intemationai  Trade  Administration 
Export  Trade  Certificate  of  Review 

AGENCY:  International  Trade 
Administration,  Commerce. 
ACTION:  Notice  of  Issuance  of  an  Export 
Trade  Certificate  of  Review,  Application 
No.  01-00005. 

SUMMARY:  The  Department  of  Commerce 
has  issued  an  Export  Trade  Certificate  of 
Review  to  Vinex  International,  Inc. 
("VINEX").  This  notice  summarizes  the 
conduct  for  which  certification  has  been 
granted. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  Bachman,  Acting  Director 
Office  of  Export  Trading  Company 
Affairs,  Intemationai  Trade 
Administration,  by  telephone  at  (202) 
482-5131  (this  is  not  a  toll-free 
number),  or  by  e-mail  at 
oetca@ita.doc.gov. 

SUPPLEMENTARY  INFORMATION:  Title  III  of 
the  Export  Trading  Company  Act  of 
1982  (15  U.S.C.  sections  4001-21) 
authorizes  the  Secretary  of  Commerce  to 
issue  Export  Trade  Certificates  of 
Review.  The  regulations  implementing 
Title  III  are  found  at  15  CFR  part  325 
(2000).  The  Office  of  Export  Trading 
Company  Affairs  ("OETCA")  is  issuing 
this  notice  pursuant  to  15  CFR  325.6(b). 
which  requires  the  Department  of 
Commerce  to  publish  a  summary  of  the 
Certificate  in  Uie  Federal  Register. 
,  Under  Section  305  (a)  of  the  Act  and  15 
CFR  325.11(a),  any  person  aggrieved  by 
the  Secretary's  determination  may, 
within  30  days  of  the  date  of  this  notice, 
bring  an  action  in  any  appropriate 
district  court  of  the  United  States  to  set 
aside  the  determination  on  the  ground 
that  the  determination  is  erroneous. 

Description  of  Certified  Conduct 

Export  Trade 

1.  Products 
All  products. 

2.  Services 
All  services. 

3.  Technology  Rights 

Technology  rights,  including,  but  not 
limited  to,  patents,  trademarks, 
copyrights,  and  trade  secrets  that  relate 
to  Products  and  Services. 

4.  Export  Trade  Facilitation  Services  (as 
They  Relate  to  the  Export  of  Products, 
Services,  and  Technology  Rights) 

Export  Trade  Facilitation  Services, 
including,  but  not  limited  to, 
professional  services  and  assistance 


relating  to:  Government  relations;  state 
and  federal  export  programs;  foreign 
trade  and  business  protocol;  consulting; 
market  research  and  analysis;  collection 
of  information  on  trade  opportunities; 
marketing:  negotiations;  joint  ventures; 
shipping  and  export  management; 
export  licensing;  advertising; 
documentation  and  services  related  to 
compliance  with  customs  requirements; 
insurance  and  financing;  trade  show 
exhibitions;  organizational 
development;  management  and  labor 
strategies;  transfer  of  technology; 
transportation  services;  and  the 
formation  of  shippers'  associations. 

Export  Markets 

The  Export  Markets  include  all  parts 
of  the  world  except  .the  United  States 
(the  fifty  states  of  the  United  States,  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands,  American  Samoa,  Guam, 
the  Commonwealth  of  the  Northern 
Mariana  Islands,  and  the  Trust  Territory 
of  the  Pacific  Islands).' 

Export  Trade  Activities  and  Methods  of 
Operation 

VINEX  may: 

1 .  Provide  and/ or  arrange  for  the 
provision  of  Export  Trade  Facilitation 
Services; 

2.  Engage  in  promotional  and 
marketing  activities  and  collect 
information  on  trade  opportimities  in 
the  Export  Markets  and  distribute  such 
information  to  clients; 

3.  Enter  into  exclusive  and/or  non- 
exclusive licensing  and/or  sales 
agreements  with  Suppliers  for  the 
export  of  Products,  Services,  and/or 
Technology  Rights  in  Export  Markets; 

4.  Enter  into  exclusive  and/or  non- 
exclusive agreements  with  distributors 
and/or  sales  representatives  in  Export 
Markets; 

5.  Allocate  export  sales  or  divide 
Export  Markets  among  Suppliers  for  the 
sale  and/or  licensing  of  Products, 
Services,  and/or  Technology  Rights; 

6.  Allocate  export  orders  among 
Suppliers; 

7.  Establish  the  price  of  Products, 
Services,  and/or  Technology  Rights  for 
sale  and/or  licensing  in  Export  Markets; 

8.  Negotiate,  enter  into,  and/or 
manage  licensing  agreements  for  the 
export  of  Technology  Rights; 

9.  Enter  into  contracts  for  shipping; 
and 

10.  Exchange  information  on  a  one-to- 
one  basis  with  individual  Suppliers 
regarding  inventories  and  near-term 
production  schedules  for  the  purpose  of 
determining  the  availability  of  products 
for  export  and  coordinating  export  with 
distributors. 
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Terms  and  Conditions  of  Certificate 

1.  In  engaging  in  Export  Trade 
Activities  and  Methods  of  Operation, 
VINEX  will  not  intentionally  disclose, 
directly  or  indirectly,  to  any  Supplier 
any  information  about  any  other 
Supplier's  costs,  production,  capacity, 
inventories,  domestic  prices,  domestic 
sales,  or  U.S.  business  plans,  strategies, 
or  methods  that  is  not  already  generally 
available  to  the  trade  or  public. 

2.  VINEX  wUl  comply  with  requests 
made  by  the  Secretary  of  G)mmerce  on 
behalf  of  the  Secretary  of  Commerce  or 
the  Attorney  General  for  information  or 
documents  relevant  to  conduct  under 
the  Certificate.  The  Secretary  of 
Commerce  will  request  such 
information  or  documents  when  either 
the  Attorney  General  or  the  Secretary  of 
Commerce  believes  that  the  information 
or  documents  are  required  to  determine 
that  the  Export  Trade,  Export  Trade 
Activities,  and  Methods  of  Operation  of 
a  person  protected  by  this  Certificate  of 
Review  continue  to  comply  with  the 
standards  of  Section  303(a)  of  the  Act. 

Definitions 

1.  "Supplier"  means  a  person  who 
produces,  provides,  or  sells  Products, 
Services  and/or  Technology  Rights. 

Protection  Provided  by  the  Certificate 

This  Certificate  protects  VINEX  and 
its  employees  acting  on  its  behalf  from 
private  treble  damage  actions  and 
government  criminal  and  civil  suits 
under  U.S.  federal  and  state  antitrust 
laws  for  the  export  conduct  specified  in 
the  Certificate  and  carried  out  during  its 
effective  period  in  compliance  with  its 
tarns  and  conditions. 

A  copy  of  this  certificate  will  be  kept 
in  the  hitemational  Trade 
Administration's  Freedom  of 
Inicnmation  Records  Inspection  Facility, 
Room  4102,  U.S.  Department  of 
Commwce,  14th  Street  and  Constitution 
Avenue.  NW.  Washington.  DC  20230. 

Dated:  January  14,  2002.     i 
VaiMiwa  M.  1 


Acting  Director.  Office  of  Export  Trading 

Company  Affairs. 

(FR  Doc.  02-1295  Filed  1-17-02;  8:45  am] 
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AGENCY:  Department  of  Commerce, 
International  Trade  Administration. 


action:  Notice  of  allocation  of  2002 
worsted  wool  fabric  tariff  rate  quota. 

FOR  FURTHER  INFORMATIOiN  CONTACT: 
Sergio  Botero,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4058. 

The  Department  of  Commerce 
(Department)  has  determined  the 
allocation  for  calendar  year  2002  of 
imports  of  certain  worsted  wool  fabrics 
imder  tariff  rate  quotas  established  by 
Title  V  of  the  Trade  and  Development 
Act  of  2000.  The  companies  that  are 
being  provided  an  allocation  are  listed 
below. 

Background 

Title  V  of  the  Trade  and  Development 
Act  of  2000  (The  Act)  creates  two  tariff 
rate  quotas,  providing  for  temporary 
reductions  in  the  import  duties  on  two 
categories  of  worsted  wool  febrics 
suitable  for  use  in  making  suits,  suit-  - 
type  jackets,  or  trousers.  For  worsted 
wool  fabric  with  average  fiber  diameters 
greater  than  18.5  microns  (Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  heading  9902.51.11),  the 
reduction  in  duty  is  limited  to  2,500,000 
square  meters  per  year.  For  worsted 
wool  fabric  with  average  fiber  diameters 
of  18.5  microns  or  less  (HTS  heading 
9902.51.12),  the  reduction  is  limited  to 
1,500,000  square  meters  per  year.  The 
Act  requires  the  President  to  ensure  that 
such  fabrics  are  fairly  allocated  to 
persons  (including  firms,  corporations, 
or  other  legal  entities)  who  cut  and  sew 
men's  and  boys'  worsted  wool  suits  and 
suit-like  jackets  and  trousers  in  the 
United  States  and  who  apply  for  an 
edlocation  based  on  the  amount  of  such 
suits  cut  and  sewn  during  the  prior 
calendar  year.  Presidential  Proclamation 
7383,  of  December  1,  2000,  authorized 
the  Secretary  of  Commerce  to  allocate 
the  quantity  of  worsted  wool  fabric 
imports  under  the  tariff  rate  quotas.  On 
January  22,'  2001  the  Department 
published  regulations  establishing 
procediues  for  applying  for,  and 
determining,  such  allocations.  66  FR 
6459,  15  CFR  335. 

On  September  7,  2001,  the 
Department  published  a  notice 
soliciting  applications  for  an  allocation 
of  the  2002  tariff  rate  quotas  with  a 
closing  date  of  October  9,  2001.  The 
Department  received  timely 
applications  for  the  HTS  9902.51.11 
tariff  rate  quota  from  17  firms.  The 
Department  received  timely 
applications  for  the  HTS  9902.51.12 
tariff  rate  quota  from  16  firms  All 
applicants  were  determined  eligible  for 
an  allocation. 

Most  applicants  submitted  data  on  a 
business  confidentied  basis.  As        s 


allocations  to  firms  were  determined  on 
the  basis  of  this  data,  the  Department 
considers  individual  firm  allocations  to 
be  business  confidential. 

Three  companies'  2002  tariff  rate 
quota  allocations  were  reduced  for  HTS 

9902.51.11.  These  companies  failed  to 
import  95  percent  of  their  2001  tariff 
rate  quota  allocations  of  this  fabric.  The 
total  amount  of  the  reduction  was 
11,036  square  meters,  which  will  be 
allocated  to  the  non-penalized  2002 
license  holders  at  a  later  date  this  year. 
One  company's  2002  tariff  rate  quota   ° 
allocation  was  reduced  for  HTS 

9902.51.12.  This  company  failed  to 
import  95  percent  of  its  2001  tariff  rate 
quota  allocation  of  this  fabric.  The 
amount  of  the  reduction  was  4,903 
square  meters,  which  will  be  allocated 
to  the  non-penalized  2002  license 
holders  at  a  later  date  this  year.  The 
Department  determined  the  appropriate 
allocation  reduction  in  accordance  with 
CFR  335. 

Finns  That  Received  Allocations 

1.  HTS  9902.51.11,  fabrics,  of  worsted 
wool,  with  average  fiber  diameter 
greater  than  18.5  micron,  certified  by 
the  importer  as- suitable  for  use  in 
making  suits,  suit-type  jackets,  or 
trousers  (provided  for  in  subheading 
5112.11.60  and  5112.19.95) 

Amount  allocated:  2,488,964  square 
meters;  11,036  square  meters  to  be 
allocated  at  later  date  this  year. 

Companies  Receiving  Allocation : 

Alperin  Inc. — Scranton,  PA 
American  Fashion,  Inc. — Chiila  Vista. 

CA 
Bowdon  Manufactiuing  Co.,  Inc — 

Bowdon,  GA 
Calvin  Clothing  Company,  Inc. — 

Scranton,  PA 
CK  Apparel  Corp.— New  York,  NY 
Concorde  Apparel  Company,  L.L.C. — 

Scranton,  PA 
Corbin  Ltd.— Ashland,  KY 
Hardwick  Clothes  Inc.— Cleveland,  TN 
Hartmarx  Corporation — Chicago,  IL 
Hartz  &  Company,  Inc. — Frederick,  MD 
Hugo  Boss  Cleveland,  Inc — Cleveland, 

TN 
JA  Apparel  Corp.— New  York,  NY 
John  H.  Daniel  Co.— Knoxville,  TN 
Pincus  Bros,  Inc. — ^Philadelphia,  PA 
Sewell  Clothing  Company,  Inc. — 

Bremen,  GA 
Southwick  Clothing  L.L.C. — ^Lawrence, 

MA 
The  Tom  James  Co.— Franklin.  TN 

2.  HTS  9902.51.12,  fribrics,  of  worsted 
wool,  with  average  fiber  diameter  of 
18.5  micron  or  less,  all  the  foregoing 
cffitified  by  the  importer  as  suitable  for 
use  in  making  smts,  suit-type  jackets,  or 
trousers  (provided  for  in  subheading 
5112.11.30  and  5112.19.60) 
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Amount  allocated:  1,495,097  square 
meters;  4903  square  meters  to  be 
allocated  at  later  date  this  year. 

Companies  Receiving  Allocation: 
American  Fashion,  Inc. — Chula  Vista, 

CA 
Brooks  Brothers— New  York,  NY 
Corbin  Ltd.— Ashland,  KY 
Dormeuil  Personal  Tailoring — New 

York,  NY 
Hardwick  Clothes  Inc. — Cleveland,  TN 
Hartmarx  Corporation — Chicago,  IL 
Hartz  &  Company,  Inc. — Frederick,  MD 
Hugo  Boss  Cleveland,  Inc. — Cleveland, 

TN 
JA  Apparel  Corp. — New  York,  NY 
John  H.  Daniel  Co.— Knoxville,  TN 
Martin  Greenfield — Brooklyn,  NY 
Pincus  Bros,  Inc. — Philadelphia,  PA 
Saint  Laurie — New  York,  NY 
Sewell  Clothing  Company,  Inc. — 

Bremen,  GA 
Southwick  Clothing  L.L.C.— Lawrence, 

MA 
The  Tom  James  Co. — Franklin,  TN 

Dated:  January  16,  2002. 
0.  Michael  Hutchinson, 

Acting  Assistant  Secretary  for  Textiles, 
Apparel  and  Consumer  Goods  Industries  for 
Import  Administration. 
[FR  Doc.  02-1491  Filed  1-17-02;  8:45  am] 
BILUNG  COOE  3S10-OR-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.011402E] 

New  England  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  is 
scheduling  a  public  meeting  of  its 
Capacity  Committee  Report  in  February, 
2002.  Recommendations  from  the 
committee  will  be  brought  to  the  full 
Council  for  formal  consideration  and 
action,  if  appropriate. 
DATES:  The  meeting  will  held  on 
Tuesday,  February  5,  2002,  at  9:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn,  31  Hampshire  Street, 
Mansfield.  MA  02048;  telephone:  (508) 
339-2200. 

-  Counci'/ address:  New  England 
Fishery  Management  Council,  50  Water 
Street,  Newburyport,  MA  01950. 
FOR  FURTHER  MFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 


England  Fishery  Management  Coimcil; 
(978)  465-0492. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  discuss  and  possibly 
recommend  actions  to  implement  the 
guidance  provided  by  the  Council  at  the 
January  2002  Coimcil  meeting  regarding 
the  possible  inclusion  of  capacity 
reduction  proposals  in  Amendment  13 
to  the  Multispecies  Fishery  Management 
Plan  (FMP).  They  will  also  refine  the  list 
of  capacity  reduction  proposals  to  be 
forwarded  to  the  Groundfish  Plan 
Development  Team  for  further  analyses 
and  to  the  Coimcil  for  consideration. 
The  Council  has  directed  the  Committee 
to  make  recommendations  on  revising 
and  combining  these  proposals  for 
possible  inclusion  in  Amendment  13  to 
the  Multispecies  FMP. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
listed  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
J.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  dates. 

Dated:  January  15,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  national  Marine  Fisheries  Service. 
IFR  Doc.  02-1399  Filed  1-17-02;  8:45  am) 
BILUNG  COOE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

'  National  Oceanic  and  Atmospheric 
Administration 


P.D.011402D] 

North  Pacific  Research  Executive 
Board 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  Executive  Board 

Meeting,  closed  to  the  public. 

summary:  The  North  Pacific  Research 
Board  was  created  by  Congress  for  the 
purpose  of  carrying  out  marine  research 


activities  in  the  waters  off  Alaska.  The 
Executive  Board  will  meet  in  closed 
session  to  discuss  personnel  and 
administrative  issues. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

DATES:  The  meeting  will  be  held  on 
February  4.  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
441  W.  5th  Avenue.  Suite  500, 
Anchorage,  AK. 

FOR  FURTHER  INFORMATION  CONTACT: 
Clarence  Fautzke:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  Although 
non-emergency  issues  not  contained  in 
this  agenda  may  come  before  this  group 
for  discussion,  those  issues  may  not  be 
the  subject  of  formal  action  during  this 
meeting.  Action  will  be  restricted  to 
those  issues  specifically  identified  in 
this  notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  section  305(c) 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
provided  the  public  has  been  notified  of 
the  Council's  intent  to  take  final  action 
to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Clarence  Pautzke 
at  907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  )anuar>^  15.  2002. 
Richard  W.  Surdi, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senrice. 
[FR  Doc.  02-1400  Filed  1-17-02:  8:45  ami 
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DEPARTMENT  OF  DEFENSE 

National  Imagery  and  Mapping 
Agency;  Privacy  Act  of  1974;  System 
Of  Records 

AGENCY:  National  Imagery  and  Mapping 
Agency,  DoD. 

action:  Notice  to  Amend  and  Delete 
Systems  of  Records. 

SUMMARY:  The  National  Imagery  and 
Mapping  Agency  (NIMA)  is  amending  a 
system  of  records  notice  and  deleting 
one  from  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a).  as  amended, 
hi  addition,  NIMA  is  revising  its 
Preamble  to  its  Privacy  Act  systems  of 
records  to  reflect  its  current  name. 


J-t.-Zt/^l       CT 
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DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  19,  2002  unless  comments  are 
received  which  result  in  a  contrary 
determination.  j 

ADDRESSES:  Comments  should  be  sent  to 
the  National  Imagery  and  Mapping 
Agency,  Office  ofGeneral  Counsel,  4600 
Sangamore  Avenue,  Bethesda,  MD 
20816-5003. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Christine  May  on  (301)  227-4142. 
SUPPLEMENTARY  INFORMATION:  The 
National  Imagery  and  Mapping  Agency 
systems  of  records  notices  subject  to  the 
Privacy  Act  of  1974.  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
lielow  followed  by  the  notices,  as 
amended,  published  in  their  entirety. 
The  proposed  amendments  are  not 
within  the  purview  of  subsection  (r)  of 


the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as^  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  )anuary  14,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

National  Imagery  and  Mapping  Agency 

How  Systems  of  Records  Are  Arranged 

Imagery  and  Mapping  Agency  records 
are  grouped  by  subject  series.  Each 
series  has  records  about  a  specific 
activity  or  function  to  which  a  subject 
title  and  niunber  is  given.  Systems  or 
records  are  grouped  in  the  same  way. 
For  example,  a  system  of  records  on 
personnel  security  clearances  may  be 
found  in  Personnel  Security  Files — 
B0504-01  and  one  about  military 
personnel  assignments  may  be  foimd  in 
Military  Services  Administrative  Record 
Files — B06 14-02.  These  niunbers  are 
part  of  the  system  identification.  The 


letter  B  means  National  Imagery  and 
Mapping  Agency.  The  first  four  digits 
(0504  and  0614)  show  that  the  records 
pertain  to  Personnel  Security  cind 
Military  Personnel  respectively,  and  the 
last  two  are  a  further  breakdown  of  the 
series.  Other  systems  of  records  which 
differ  from  these  examples  but  have 
similar  docimients  may  also  be  found  in 
the  same  series. 

How  To  Use  the  Index  Guide 

The  systems  of  records  maintained  by 
the  National  Imagery  and  Mapping 
Agency  are  contained  within  the  subject 
series  that  are  listed  below.  This  list 
identifies  each  series  in  the  order  in 
which  it  appears  in  this  issuance.  Use 
the  list  to  identify  subject  areas  of 
interest.  Having  done  so,  use  the  series 
number  (for  example  0504  for  Personnel 
Security)  to  locate  the  systems  of 
records  grouping  in  which  you  are 
interested. 


Subject  series 


System 

identification 

series 


Inspectioo ^_w.....w.. 

Historical  

Finance  and  Accounting j 

Civilian  Personnel  Pay  and  Accounting 

General  Legal  

Claims  Investigating  and  Processing  Documents 

Informational  Services 

Information  Security  .:. 1 

Guard  Protective  Services  ...j 

Personnel  Security .-....] 

Military  Personnel  Files  ; 

Safety  Management  Program 

Medical  and  Health  Program 

Individual  Procurement  Transactions 

General  Supply  Accounting 

Self  Service  Supply  

Maintenance  

Personnel  Travel  and  Transportation 


0210 
0228 
0302 
0303 
0401 
0402 
0408 
0502 
0503 
0504 
0614 
0615 
0901 
1202 
1205 
1206 
1208 
1211 


Requesting  Records 

Records  are  retrieved  by  name  or  by 
some  other  personal  identifier.  It  is 
therefore  especially  impcnlant  for 
expeditious  service  when  requesting  a 
record  that  particular  attention  be  - 
provided  to  the  Notification  and/or 
Access  Procedures  of  the  particular 
record  system  involved  so  as  to  furnish 
the  required  personal  identifiers,  or  any 
other  pertinent  personal  information  as 
may  be  required  to  locate  and  retrieve 
the  record. 

Blanket  Routiiie  Uses      I 

Certain  'blanket  routine  uses'  of  the 
records  have  been  established  that  are 
applicable  to  every  record  system 
maintained  within  the  Department  of 
Defense  unless  specifically  stated 


otherwise  within  a  particular  record 
system.  These  additional  blanket 
routine  uses  of  the  records  are 
published  below  only  once  in  the 
interest  of  simplicity,  economy  and  to 
avoid  redundancy. 

Law  Enforcement  Routine  Use 

In  the  event  that  a  system  of  records 
maintained  by  this  component  to  carry 
out  its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  regulatory  in  nature,  and 
whether  arising  by  general  statute  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  ihe 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  state,  local,  or  foreign, 
charged  with  the  responsibility  of 


investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute,  rule, 
regulation  or  order  issued  pursuant 
thereto. 

Disclosure  When  Requesting 
Information  Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  a  Federal, 
state,  or  local  agency  maintaining  civil, 
criminal,  or  other  relevant  enforcement 
information  or  other  pertinent 
information,  such  as  ciurent  licenses,  if 
necessary  to  obtain  information  relevant 
to  a  component  decision  concerning  the 
hiring  or  retention  of  an  employee,  the 
issuance  of  a  security  clearance,  the 
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letting  of  a  contract,  or  the  issuance  of 
a  license,  grant  or  other  benefit. 

Disclosure  of  Requested  Information 
Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  a  Federal  agency,  in 
response  to  its  request,  in  connection 
with  the  hiring  or  retention  of  an 
employee,  the  issuance  of  a  security 
clearance,  the  reporting  of  an 
investigation  of  an  employee,  the  letting 
of  a  contract,  or  the  issuance  of  a 
license,  grant  or  other  benefit  by  the 
requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

Congressional  Inquiries  Routine  Use 

Disclosure  from  a  system  of  records 
maintained  by  this  component  may  be 
made  to  a  Congressional  office  from  the 
record  of  an  individual  in  response  to 
an  inquiry  bora  the  Congressional  office 
made  at  the  request  of  that  individual. 

Private  Relief  Legislation  Routine  Use 

Relevant  information  contained  in  all 
systems  of  records  of  the  Department  of 
Defense  published  on  or  before  August 
22, 1975,  may  be  disclosed  to  the  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  Circular. 

Disclosures  Required  By  International 
Agreements  Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  foreign  law  enfoh:ement, 
security,  investigatory,  or  administrative 
authorities  in  order  to  comply  with 
requirements  imposed  by,  or  to  claim 
ri^ts  conferred  in,  international 
agreements  and  arrangements  including 
those  regulating  the  stationing  and 
status  in  foreign  countries  of 
Department  of  Defense  military  and 
civilian  persoimel. 

Disclosure  to  State  and  Local  Taxing 
Authorities  Routine  Use 

Any  information  normally  contained 
in  IRS  Fonh  W-2  which  is  maintained 
in  a  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  to  state  and  local  taxing 
authorities  with  which  the  Secretary  of 
the  Treasury  has  entered  into 
agreements  pursuant  to  Title  5,  U.S. 
Code,  Sections  5516,  5517,  5520,  and 
only  to  those  state  and  local  taxing 
authorities  for  which  an  employee  or 
military  member  is  or  was  subject  to  tax 


regardless  of  whether  tax  is  or  was 
withheld.  This  routine  use  is  in 
accordance  with  Treasury  Fiscal 
Requirements  Manual  Bulletin  Number 
76-07. 

Disclosure  to  the  Office  of  Personnel 
Management  Routine  Use 

A  record  from  a  system  of  records 
subject  to  the  Privacy  Act  and 
maintained  by  this  component  may  be 
disclosed  to  the  Office  of  Personnel 
Management  concerning  information  on 
pay  and  leave,  benefits,  retirement 
deductions,  and  any  other  information 
necessary  for  the  Office  of  Personnel 
Management  to  carry  out  its  legally 
authorized  Government-wide  personnel 
management  functions  and  studies. 

Disclosure  to  the  Department  of  Justice 
Cor  Litigation  Routine  Use 

A  record  firom  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  any 
component  of  the  Department  of  Justice 
for  the  purpose  of  representing  the 
Department  of  Defense,  or  any  officer, 
employee  or  member  of  the  Department 
in  pending  or  potential  litigation  to 
.  wUch  the  record  is  pertinent. 

Disclosure  to  Military  Banking 
Facilities  Overseas  Routine  Use 

^     Information  as  to  current  military 
addresses  and  assignments  may  be 
provided  to  military  banking  facilities 
who  provide  banking  services  overseas 
and  who  are  reimbursed  by  the 
Govenmient  for  certain  checking  and 
loan  losses.  For  personnel  separated, 
discharged,  or  retired  from  the  Armed 
Forces,  information  as  to  last  known 
residential  or  home  of  record  address 
may  be  provided  to  the  military  banking 
facility  upon  certification  by  a  banking 
facility  officer  that  the  facility  has  a 
returned  or  dishonored  check  negotiated 
by  the  individual  or  the  individual  has 
defaulted  on  a  loan  and  that  if 
restitution  is  nofmade  by  the 
individual,  the  U.S.  Government  will  be 
liable  for  the  losses  the  facility  may 
incur. 

Disclosure  of  Information  to  the 
General  Services  Administration 
Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the  General 
Services  Administration  for  the  piupose 
of  records  management  inspections 
conducted  under  authority  of  44  U.S.C. 
2904  and  2906. 


Disclosure  of  Information  to  the 
National  Archives  and  Records 
Administration  Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the 
National  Archives  and  Records 
Administration  for  the  purpose  of 
records  management  inspections 
conducted  under  authority  of  44  U.S.C. 
2904  and  2906. 

Disclosure  to  the  Merit  Systems 
Protection  Board  Routine  Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  to  the  Merit 
Systems  Protection  Board,  including  the 
Office  of  the  Special  Counsel  for  the 
purpose  of  litigation,  including 
administrative  proceedings,  appeals, 
special  studies  of  the  civil  service  and 
other  merit  systems,  review  of  OPM  or 
component  rules  and  regulations, 
investigation  of  alleged  or  possible 
prohibited  personnel  practices; 
including  administrative  proceedings 
involving  any  individual  subject  of  a 
DoD  investigation,  and  such  other 
functions,  promulgated  in  5  U.S.C.  1205 
and  1206.  or  as  may  be  authorized  by 
law. 

Counterintelligence  Purposes  Routine 
Use 

A  record  from  a  system  of  records 
maintained  by  this  component  may  be 
disclosed  as  a  routine  use  outside  the 
DoD  or  the  U.S.  Government  for  the 
purpose  of  counterintelligence  activities 
authorized  by  U.S.  Law  or  Executive 
Order  or  for  the  purpose  of  enforcing 
laws  which  protect  the  national  secmity 
of  the  United  States. 

Deletions 
B0303-01 

SYSTEM  NAME: 

Individual  Pay  Record  Files  (February 
22. 1993.  58  FR  10189). 

Reason:  These  records  are  now 
covered  imder  the  Defense  Finance  and 
Accounting  Service  Privacy  Act  notice 
T7335.  Defense  Civilian  Pay  System 
(DCPS)  (May  19.  2000.  65  FR  31888). 

Amendment 
81211-03 

SYSTEM  name: 

Passport  Files  (February  22. 1993.  58 
FR  10189). 
Changes: 


SYSTEM  name: 

Add  and  Visa'  to  entry. 
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CATEGORKS  OF  JtECOnOS  m  THE  SYSTEM: 

Delete  entry  and  replace  with 
'Passports  and  documentation  relating 
to  passports  and  visas  for  MIMA 
personnel,  including  their  dependents. 
Included  are  passports,  requests  and 
receipts  for  passports,  transmittal 
letters,  control  cards,  and  related 
documents.' 


PunP0SE(s):  I 

Delete  entry  and  replace  with 
'Information  is  collected  to  obtain  and 
safe  keep  offidial  passports  until  needed 
for  travel  and  to  obtain  necessary  visas 
from  appropriate  Embassies;  to  notify 
individuals  to  reapply  when  passports 
expire  and  to  return  passports  to  the 
Department  of  State  upon  departure  of 
the  individual  bom  NIMA.' 


STORAGE:  ' 

Delete  entry  and  replace  with  'Paper 
records  in  locked  cabinets.  Electronic 
records  are  maintained  with  restricted 
access  requiring  user  name  and 
password  authorization  to  access 
network.' 


B1211-03 


Passport  and  Visa  Files. 

SYSTEM  location: 

National  Imagery  and  Mapping 
Agency,  Financial  Management  Office, 
ATTN:  Passport  Agent,  J-06,  3200  South 
Second  Street,  St.  Louis,  MO  63118- 
3399. 

National  Imagery  and  Mapping 
Agency  Financial  Management  Office, 
ATTN:  Passport  Agent,  P-3, 12310 
Sunrise  Valley  Drive,  Reston,  VA 
22091-3414. 

CATEGORKS  OF  MOMDUALS  COVERED  BY  THE 
SVSTBI:  UnVBUALS  TRAVELING  OVERSEAS  ON 
OFFICIAL  GOVERNMENT  ORDERS. 

CATEGORKS  OF  RKORDS  M  THE  SYSTEM: 

Passports  and  dociimentation  relating 
to  passports  and  visas  for  National 
Imagery  and  Mapping  Agency 
personnel,  including  their  dependents. 
Included  are  passports,  requests  and 
receipts  for  passports,  transmittal 
lettCTS,  control  cards,  and  related 
documents. 

AUTHORnTFOR  MAMTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
regiilations  and  N^tA  Instruction 
5410.1,  Travel  Management. 

PURP0SE(s):  I 

hifbrmation  is  collected  to  obtain  and 
safe  keep  official  passports  until  needed 


for  travel  and  to  obtain  necessary  visas 
from  appropriate  Embassies;  to  notify 
individuals  to  reapply  when  passports 
expire  and  to  return  passports  to  the 
Department  of  State  upon  departure  of 
the  individual  from  NIMA. 

ROUTINE  USES  OF  RECORDS  MAMTAMED  IN  THE 
SYSTBI,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiues 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses'  set 
forth  at  the  beginning  of  DMA's 
compilation  of  systems  of  records 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  records  in  locked  cabinets. 
Electitmic  records  are  maintained  with 
restricted  access  requiring  user  name 
and  password  authorization  to  access 
network. 

RETRIEV  ability: 

By  name  of  individual. 

SAFEGUARDS: 

Records  are  maintained  in  a  secured 
area/locked  file  cabinets  with  access 
limited  to  authorized  personnel  whose 
duties  require  access.  Access  to 
electronic  record  is  limited  to  restricted 
access  requiring  user  name  and 
password  authorization  to  access 
network. 

RETENTION  AND  DISPOSAL: 

Passport  documentation  only  held  in 
active  office  imtil  separation  or  transfer 
of  individual.  Passport  and  all 
documentation  are  destroyed  by  active 
office  upon  separation.  Letter  of 
passport  destruction  is  sent  to  State 
Department. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

National  Imagery  and  Mapping 
Agency,  Financial  Management,  ATTN: 
Passport  Agent,  P-3, 12310  Sunrise 
Valley  Drive,  Reston,  VA  22091-3414. 
National  Imagery  and  Mapping  Agency, 
Financial  Management  Office,  Al  iN: 
Passport  Agent.  J-06,  3200  South 
Second  Street,  St.  Louis,  MO  63118- 
3399. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  information  about  themselves 
is  contained  in  this  system  should 
address  written  inquiries  to  National 


Imagery  and  Mapping  Agency,  4600 
Sangamore  Road,  GC  (DlO),  Bethesda, 
MD  20816-5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number. 

RECORD  ACCESS  PROCEDURES: 

Individuals  seeking  access  to 
information  about  themselves  contained 
in  this  system  should  address  written 
inquiries  to  National  Imagery  and 
Mapping  Agency,  4600  Sangamore 
Road,  GC  (DlO),  Bethesda,  MD  20816- 
5003. 

Written  requests  for  information 
should  contain  the  full  name  of  the 
individual,  current  address  and 
telephone  number. 

CONTESTING  RECORD  PROCEDURES: 

NIMA's  rules  for  accessing  records, 
and  for  contesting  contents  and 
appealing  initial  agency  determinations 
are  published  in  NIMA  Instruction 
5500.7R1;  32  CFR  part  320;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Requests  and  receipt  for  passports  and 
visas. 

EXEMPTKMS  CLAIMED  FOR  THE  SYSTEM: 

None. 

IFR  Doc.  02-1333  Filed  1-17-02;  8:45  am] 
BUING  CODE  S001-0»-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  to  amend  systems  of 

records. 

SUINMARY:  The  Department  of  the  Air 
Force  is  amending  a  system  of  records 
notice  in  its  existing  inventory  of  record 
systems  subject  to  the  Privacy  Act  of 
1974,  (5  U.S.C.  552a),  as  amended. 
DATES:  This  proposed  action  will  be 
effective  without  further  notice  on 
February  19,  2002,  unless  comments  are 
received  which  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the  Air 
Force  Privacy  Act  Manager,  Office  of  the 
Chief  Information  Officer,  AF-CIO/P, 
1155  Air  Force  Pentagon,  Washington, 
DC  20330-1155. 

ran  FURTHER  INFORMATION  CONTACT:  Mrs. 
Anne  Rollins  at  (703)  601-4043. 
SUPPLEMENTARY  INFORMAtlON:  The 
Department  of  the  Air  Force  syst^ns  of 
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records  notices  subject  to  the  Privacy 
Act  of  1974,  (5  U.S.C.  552a),  as 
amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  specific  changes  to  the  records 
systems  being  amended  are  set  forth 
below  followed  by  the  notices,  as 
amended,  published  in  thefr  entirety. 
The  proposed  amendments  are  not 
within  the  piuview  of  subsection  (r)  of 
the  Privacy  Act  of  1974,  (5  U.S.C.  552a), 
as  amended,  which  requires  the 
submission  of  a  new  or  altered  system 
report. 

Dated:  January  14,  2002. 
L.M.  Bynum, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

F036  AF  PC  N 

SYSTEM  NAME: 

Unit  Assigned  Personnel  Information 
(October  16, 1997,  62  FR  53826). 

CHANGES: 


CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Add  to  entry  'folders  containing 
documentation  used  for  deployment 
management  and  processing  (Personnel 
Readiness  Folders).' 


PURPOSE(S): 

Add  to  end  of  entry  'deployment 
management'. 


RETENTION  AND  disposal: 

Add  to  entry  'Return  Personnel 
Readiness  Folder  to  unit  upon 
completion  of  deployment,  or  give  to 
individual  upon  PCS,  separation  or 
discharge  (Exception:  return  passports 
per  DoD  Instruction  100(>-21.R).' 


F036  AF  PC  N 
SYSTEM  name: 

Unit  Assigned  Personnel  Information. 

SYSTEM  location: 

Headquarters,  U.S.  Afr  Force;  major 
command  headquarters;  all  Air  Force 
installations  and  units,  and 
headquarters  of  combatant  commands 
for  which  Air  Force  is  Executive  Agent. 
Official  mailing  addresses  are  published 
as  an  appendix  to  the  Air  Force's  - 
compilation  of  record  systems  notices. 

categories  of  individuals  covered  by  the 
system: 

Active  duty  military  personnel,  and 
Air  Force  Reserve  and  Air  National 
Guard  persoimel.  Air  Force  civilian 
employees  may  be  included  when 


records  are  created  which  are  identical       retrievabiuty: 

to  those  on  military  members.  Army, 

Navy,  Air  Force  and  Marine  Corps 

active  duty  military  and  civilian 

personnel  assi^ed  to  headquarters  of 

combatant  commands  for  which  Air 

Force  is  Executive  Agent. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

File  copies  of  separation  actions, 
newcomers  briefing  letters,  line  of  duty 
determinations,  assignment  actions, 
retirement  actions,  in  and  out 
processing  checklists,  promotion  orders, 
credit  imion  authorization,  disciplinary 
actions,  favorable/unfavorable 
commimications,  record  of  coimseling, 
appointment  notification  letters,  duty 
status  changes,  applications  for  off  duty 
employment,  applications  and 
allocations  for  school  training, 
professional  military  and  civilian 
education  data,  private  weapons  storage 
records,  locator  information  including 
names  of  dependents,  home  address, 
phone  number,  training  and  experience 
data,  special  recognition  nominations, 
other  personnel  documents,  records  of 
training,  and  folders  containing 
documentation  used  for  deployment 
management  and  processing  (Personnel 
Readiness  Folders). 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

10  U.S.C.  8013,  Secretary  of  the  Air 
Force;  Air  Force  Instruction  36-2608, 
Military  Personnel  Records  System;  and 
E.O.  9397  (SSN). 

PURPOSE(S): 

Provides  information  to  imit 
commanders/supervisors  for  required 
actions  related  to  personnel 
administration  and  counseling, 
promotion,  training,  separation, 
retirement,  reenlistment,  medical 
examination,  testing,  assignment, 
sponsor  program,  duty  rosters,  off  duty 
activities,  and  deployment  management. 

Routine  uses  of  records  maintained  in 
the  system,  including  categories  of  users 
and  the  purposes  of  such  uses: 

In  adcution  to  those  disclosures 
generally  permitted  imder  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 
or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Air 
Force's  compilation  of  record  system 
notices  apply  to  this  system. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVRIG,  ACCESSING,  RETAMNNG,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Maintained  in  file  folders,  notebooks/ 
binders,  and  card  files  and  in  computers 
and  computer  output  products. 


Retrieved  by  name  and  Social 
Security  Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
responsible  fbr  servicing  the  record 
system  in  performance  of  their  official 
duties  and  by  authorized  personnel  who 
are  properly  screened  and  cleared  for 
need-to-know.  Records  are  stored  in 
locked  rooms  and  cabinets. 

RETENTION  AND  DISPOSAL: 

Retained  in  office  files  until 
superseded,  no  longer  needed, 
separation  or  reassignment  of  individual 
on  permanent  change  of  assignment 
(PCA)  or  permanent  change  of  station 
(PCS).  On  intercommand  reassignment 
PCA  or  PCS  the  file  is  given  to 
individual  or  destroyed.  On 
intracommand  reassignment  PCA  or 
PCS  the  file  is  given  to  individual, 
forwarded  to  gaining  commander,  or 
destroyed.  Return  Personnel  Readiness 
Folder  to  imit  upon  completion  of 
deployment,  or  give  to  individual  upon 
PCS,  separation  or  discharge  (Exception: 
return  passports  per  DoD  Instruction 
1000-21. R).  Records  are  destroyed  by 
tearing  into  pieces,  shredding,  pulping, 
macerating  or  burning. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

The  Master  Personnel  Records 
PPSAM),  Commander,  Headquarters 
Air  Force  Personnel  Center,  550  C  Street 
W,  Randolph  Air  Force  Base,  TX  78150- 
4703. 

NOTIFICATION  PROCEDURE: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  on  them  should  address 
inquiries  to  or  visit  the  system  manager 
or  to  agency  officials  at  location  of 
assignment.  Official  mailing  addresses 
are  published  as  an  appendix  to  the  Air 
Force's  compilation  of  record  systems 
notices. 

RECORD  ACCESS  procedures: 

Individuals  seeking  to  access  records 
about  themselves  contained  in  this 
system  should  address  requests  to  the 
system  manager  or  to  agency  officials  at 
location  of  assignment.  Official  mailing 
addresses  are  published  as  an  appendix 
to  the  Air  Force's  compilation  of  record 
systems  notices. 

CONTESTMG  RECORD  PROCEDURES: 

The  Afr  Force  rules  for  accessing 
records,  and  for  contesting  contents  and 
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appealing  initial  agency  detenninations 
are  published  in  Air  Force  Instruction 
37-132;  32  CFR  part  806b;  or  may  be 
obtained  from  the  system  manager. 

RECORD  SOURCE  CATEGORIES: 

Information  obtained  from  the 
individual  concerned,  financial 
institutions,  educational  institution 
employees,  medical  institutions,  police 
and  investigating  officers,  bureau  of 
motor  vehicles,  witnesses,  reports 
prepared  on  behalf  of  the  agency, 
standard  Air  Force  forms,  personnel 
management  actions,  extracts  6t)m  the 
Personnel  Data  System  (PDS)  and 
records  of  personal  actions  submitted  to 
or  originated  within  the  organization. 

EXBIffTIONS  CUUMED  FOR  T>IE  SYSTEM: 

None. 

[FR  Doc.  02-1332  Filed  1-17-02;  8:45  am) 
BHJJNG  CODE  S001-IW-P 


DEPARTMENT  OF  DEFENSE 

DepwIiiMnt  of  Tlw  Army 

NoHm  o«  Availability  of  the 
Environmamai  Aeiwtment  (EAy 
Finding  of  No  Significant  impact  (FNSI) 
for  tlw  Programmatic  Treatonent  of 
Capahart  and  Wharry  Era  Houaihg 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  annoimces  the 
availability  of  the  EA/FNSI  for  the 
Programmatic  Treatment  of  Capehart 
and  Wherry  Era  Housing  under  36  CFR 
800.14(e).  The  Army  intends  to  sign  the 
FNSI  unless  public  comments  identify 
significant  impacts  or  issues  that  have 
not  been  considered.  The  Department  of 
the  Army  (Army)  is  pursing  a 
programmatic  approach  to  compliance 
under  Section  106  of  the  National 
Historic  Preservation  Act  for  its 
Capehart  and  Wherry  Era  Housing 
(1949-1962).  The  Army  is  facing  a 
significant  challenge  that  has  direct 
implications  for  soldiers'  quality  of  life 
as  this  housing  represents  54%  of  the 
Army's  total  feonily  housing  stock  and 
70%  of  it  is  considered  inadequate 
(defined  as  requiring  a  major  repair, 
component  upgrade,  component 
replacement  or  total  ut>grade  by  the 
Army  Family  Housing  Master  Plan- 
2000).  As  such,  the  Army  anticipates 
that  all  of  this  housing  will  be  subject 
to  rehabilitation,  maintenance  and 
repair,  demolition  and  replacement, 
transfer,  sale  or  lease  in  the  next  10 
years. 

Development  of  the  EA  was  preceded 
by  coordination  with  the  Advisory 
Council  on  Historic  Preservation 


(ACHP),  the  National  Conference  of 
State  Historic  Preservation  Officers 
(NCSHPO),  and  the  National  Trust  for 
Historic  Preservation  (NTHP).  In 
addition,  the  process  of  gathering  public 
input  and  coordinating  conmient  on  this 
program  was  initiated  by  The  Army  at 
a  symposium  to  seek  the  comments  and 
suggestions  of  experts  on  the  proposed 
treatment  to  these  properties.  The  EA 
gives  full  consideration  of  request  and 
implementation  of  Program  Comments 
in  accordance  with  36  CFR  800.14(e)  as 
the  proposed  action,  and  two  reasonable 
alternatives  to  the  proposed  action. 
DATES:  Submit  comments  on  or  before 
February  19,  2002. 

ADDRESSES:  To  obtain  copies  of  the  EA 
and  FNSI,  contact  U.S.  Army 
Environmental  Center,  ATTN:  SFIM- 
AEC-PA  (Bob  DiMichele),  Aberdeen 
Proving  Ground,  MD  21010-5401. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Lee  Foster  at  (703)  693-0675. 
SUPPLEMENTARY  INFORMATKNI:  The  EA  ' 
considered,  evaluated  and  assessed 
alternatives:  (i)  The  no  action  alternative 
(continued  project-by-project  review 
under  36  CFR  Part  800);  (ii)  the 
Programmatic  Agreement  Alternative; 
and  (iii)  the  proposed  action  alternative, 
request  and  implement  Program 
Comments  in  accordance  with  36  CFR 
800.14(e).  Consideration  of  the 
alternatives  analyzed  in  the  EA  leads  to 
The  Army's  decision  to  request  and 
implement  Program  Conmients.  The  no 
action  alternative  would  allow  a 
continued  ad  hoc  approach  to 
compliance  with  Section  106  and 
management  of  historic  properties.  With 
the  anticipated  growth  in  The  Army's 
historic  properties  inventory,  continued 
review  of  undertakings  on  a  case-by- 
case  basis  will  likely  remain  inefficient 
and  lead  to  increased  program  costs. 
This  could  have  adverse  impacts  on  the 
ability  of  The  Army  to  provide  suitable 
housing  for  military  families.  The 
Programmatic  Agreement  (PA) 
Alternative  better  meets  the  stated 
purpose  and  need  since  it  would 
provide  a  programmatic  basis  for 
Section  106  compliance.  The  PA 
approach,  however,  would  require 
development  of  several  separate 
compliance  agreements.  This  approach 
would  not  be  as  comprehensive  in  scope 
and  would  not  assure  predictability  as 
management  actions  are  carried  out. 
Like  the  no  action  alternative,  the  PA 
alternative  could  result  in  adverse 
impacts  to  The  Army's  ability  to  provide 
suitable  housing  to  military  families. 
The  proposed  action  more  squarely 
meets  the  stated  purpose  and  need  for 
action  and  provides  the  necessary 
balance  between  preservation  and  the 


need  to  expeditiously  provide  suitable 
housing  to  military  families.  While  the 
proposed  action  has  the  potential  to 
adversely  impact  historic  properties, 
those  impacts  are  not  likely  to  be 
significant.  The  Army  will  ensure  that 
effects  on  historic  properties  are 
considered  and  addressed  up  &ont 
through  programmatic  treatment. 

Dated:  January  15,  2002. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Environment,  Safety,  and  Occupational 
Health)  OASA(I&-E). 

(FR  Doc.  02-1405  Filed  1-17-02;  8:45  am] 
BHJJNG  CODE  anO-OS-H 


DEPARTIflENT  OF  EDUCATION 

Sulxnlsaion  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  llie  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
conunents  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
19,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs. 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronicaUy 
mailed  to  the  internet  address 
Karen_F.JLee@oinb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
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of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  lanuary  14.  2002. 
|ohn  Tressler, 

Leader.  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Office  of  the  Undersecretary 

Type  of  Review:  New. 

Title:  The  National  Evaluation  of 
Smaller  Learning  Communities. 

Frequency:  Annually. 

Affected  Public:  Individuals  or 
household;  Businesses  or  other  for- 
profit;  Federal  Government;  State,  Local, 
or  Tribal  Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  1,377. 

Burden  Hours:  3,123. 

Abstract:  The  National  Evaluation  of 
Smaller  Learning  Commimities  is  a 
study  to  assess  the  implementation  and 
estimate  the  impact  of  creating  smaller 
learning  communities  in  high  schools. 
The  study  will  address  how  schools  are 
implementing  smaller  learning 
communities  (e.g.,  variety  of  strategies, 
approaches,  and  models;  characteristics 
and  needs  of  the  population  served; 
intensity,  variety  and  quality  of 
services);  whether  smaller  learning 
commimities  improve  student 
outcomes;  and  whether  program 
implementation  and  outcomes  vary  by 
types  of  strategies  and  approaches  and 
by  tjrpes  of  schools. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  fitim  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
(202)  708-6287  or  via  her  internet 
address  Sheila.Carey@ed.gov. 
Individuals  wht>  use  a 
teleconununications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 


Relay  Service  (FIRS)  at  1-800-877- 

8339. 

IFR  Doc.  02-1303  Filed  1-17-02;  8:45  am) 

BILUNG  CODE  4000-01 -P 


DEPARTMENT  OF  EDUCATION 

National  Educational  Research  Policy 
and  Priorities  Board;  Meeting 

AGENCY:  National  Educational  Research 
Policy  and  Priorities  Board;  Education. 
ACTION:  Notice  of  quarterly  meeting. 


SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Educational  Research  Policy  and 
Priorities  Board.  This  notice  also 
describes  the  functions  of  the  Board. 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  public  of  their 
opportunity  to  attend.  Individuals  who 
will  need  accommodations  for  a 
disability  in  order  to  attend  the  meeting 
(i.e.,  interpreting  services,  assistive 
listening  devices,  materials  in 
alternative  format)  should  notify  Mary 
Grace  Lucier  at  (202)  219-2253  no  later 
than  January  22.  We  will  attempt  to 
meet  requests  after  this  date,  but  cannot 
guarantee  availability  of  the  requested 
accommodation.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities. 

DATES:  February  1,  2002. 
TIME:  8:30  a.m.  to  3  p.m. 
LOCATION:  Room  1505  C,  Health  Science 
Center,  University  of  Texas-Houston, 
7000  Fannin,  Houston.  TX  77030. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Grace  Lucier,  Designated  Federal 
Official,  National  Educational  Research 
Policy  and  Priorities  Board,  80  F  St., 
NW.,  Washington,  DC  20208-7564. 
Telephone:  (202)  219-2253;  fax:  (202) 
219-1528;  e-mail: 
Mary.Grace.Lucier@ed.gov.  Main 
telephone  for  Board  office:  (202)  208- 
0692. 

SUPPt^MENTARY  INFORMATION:  The 
National  Educational  Research  Policy 
and  Priorities  Board  is  authorized  by 
section  921  of  the  Educational  Research, 
Development,  Dissemination,  and 
Improvement  Act  of  1994.  The  Board 
works  collaboratively  with  the  Assistant 
Secretary  for  the  Office  of  Educational 
Research  arid  Improvement  to  forge  a 
national  consensus  with  respect  to  a 
long-term  agenda  for  educational 
research,  development,  and 
dissemination,  and  to  provide  advice 
and  assistance  to  the  Assistant  Secretary 
in  administering  the  duties  of  the  Office. 


The  agenda  for  February  1  will  review 
how  Federally-funded  research  informs 
the  Texas  Reading  Initiative,  after  which 
Board  committees  will  discuss  their 
work  plans  for  the  remainder  of  the 
year.  A  final  agenda  will  be  available 
from  the  Board's  office  on  January  22, 
and  will  be  posted  on  the  Board's  Web 
siie,  http://www.ed.gov/offices/OERI/ 

NERPPB/. 

Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  office  of  the  National 
Educational  Research  Policy  and 
Priorities  Board,  80  F  St..  NW.. 
Washington,  DC  20208-7564. 


Dated:  |anuan'  8.  2002. 
Rafael  Valdivieso, 

Executive  Director. 

[FR  Doc.  02-1309  FiJed  1-17-02;  8:45  am) 

BtLUNG  CODE  4000-01-M 


\^ 


DEPARTMENT  OF  ENERGY 
[Docket  No.  EA-256] 

Application  To  Export  Electric  Energy; 
LighttKKise  Energy  Trading  Company, 
Inc. 

agency:  Office  of  Fossil  Energy.  DOE. 
action:  Notice  of  application. 

summary:  Lighthouse  Energy  Trading 
Company,  Inc.  (Lighthouse)  has  applied 
for  authority  to  transmit  electric  energy 
from  the  United  States  to  Canada 
pursuant  to  section  202(e)  of  the  Federal 
Power  Act. 

dates:  Comments,  protests  or  requests 
to  intervene  must  be  submitted  on  or 
before  February  19.  2002. 
addresses:  Comments,  protests  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export  (FE-27).  Office  of 
Fossil  Energy,  U.S.  Department  of 
Energy,  1000  Independence  Avenue. 
SW.,  Washington,  DC  20585-0350  (FAX 
202-287-5736). 

FOR  FURTHER  INFORMATION  CONTACT: 
Rosalind  Carter  (Program  Office)  202- 
586-7983  or  Michael  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  Exports  of 
electricity  from  the  United  States  to  a 
foreign  country  are  regulated  and 
require  authorization  under  section 
202(e)  of  the  Federal  Power  Act  (FPA) 
(16  U.S.C.  824a(e)). 

On  December  27.  2001,  the  Office  of 
Fossil  Energy  (FE)  of  the  Department  of 
Energy  (DOE)  received  an  application 
from  Lighthouse  to  transmit  electric 
energy  bom  the  United  States  to 
Canada.  Lighthouse  is  a  corporation 
formed  imder  South  Dakota  Law  with 
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its  principal  place  of  business  in 
Zimmennan,  Minnesota.  Lighthouse  is  a 
privately  owned  corporation  and  is  not 
a  subsidiary  or  affiliate  of  any  other 
corporation.  Lighthouse  operates  as  a 
marketer  and  a  broker  of  electric  power 
at  wholesale  and  arranges  services  in 
related  areas  such  as  fuel  supplies  and 
transmission  services.  Lighthouse  does 
not  own  or  control  any  electric  power 
generation  or  transmission  facilities  and 
does  not  have  a  franchised  service  area. 

Lighthouse  will  purchase  the  power 
to  be  exported  firom  electric  utilities  and 
federal  power  marketing  agencies 
within  the  United  States  and  arrange  for 
the  delivery  of  electric  enei^  to  Canada 
over  the  existing  international 
transmission  facilities  owned  by  Basin 
Electric  Power  Cooperative,  Bonneville 
Power  Administration,  Citizen  Utilities, 
Eastern  Maine  Electric  Cooperative, 
International  Transmission  Company, 
Joint  Owners  of  the  Highgate  Project, 
Long  Sault,  Inc.,  Maine  Electric  Power 
Company,  Maine  PubUc  Service 
Company,  Minnesota  Power  Inc., 
Minnkota  Power  Cooperative,  New  York 
Power  Authority,  Niagara  Mohawk 
Power  Corporation,  Northern  States 
Power,  and  Vermont  Electric 
Transmission  Company.  The 
construction,  operation,  maintenance, 
and  connection  of  each  of  the 
international  transmission  facilities  to 
be  utilized  by  Lighthouse,  as  more  fully 
described  in  the  application,  has 
previously  been  authorized  by  a 
Presidential  permit  issued  pursuant  to 
Executive  Order  10485,  as  amended. 

Procedural  Matters 

Any  person  desiring  to  become  a 
party  to  this  proceeding  or  to  be  heard 
by  filing  comments  or  protests  to  this 
application  should  file  a  petition  to 
intervene,  comment  or  protest  at  the 
address  provided  above  in  accordance 
with  §§  385.211  or  385.214  of  the 
FERC's  Rules  of  Practice  and  Procedures 
(18  CFR  385.211,  385.214).  Fifteen 
copies  of  each  petition  and  protest 
should  be  filed  with  DOE  on  or  before 
the  date  listed  above. 

Comments  on  the  Lighthouse 
application  to  export  electric  energy  to 
Canada  should  be  clearly  marked  with 
Docket  EA-256.  Additional  copies  are  to 
be  filed  directly  with  Rollie  M.  Hill, 
Lighthouse  Energy  Trading  company. 
Inc.,  P.O.  Box  81,  Zimmerman,  MN 
55398. 

A  final  decision  will  be  made  on  this 
application  after  the  environmental 
impqpts  have  been  evaluated  pursuant 
to  the  National  Environmental  Policy 
Act  of  1969,  and  a  determination  is 
made  by  the  DOE  that  the  proposed 
action  will  not  adversely  impact  on  the 


reliability  of  the  U.S.  electric  power 
supply  system. 

Copies  of  this  application  will  be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above  or  by  accessing  the 
Fossil  Energy  homepage  at  http:// 
www.fe.de.gov.  Upon  reaching  the 
Fossil  Energy  homepage,  select 
"Regulatory"  Programs,"  then 
"Electricity  Regulation,"  and  then 
"Pending  Proceedings"  firom  the  options 
menus. 

Issued  in  Washington,  DC,  on  January  14, 
2002. 

Anthony  J.  Como, 

Deputy  Director,  Electric  Power  Regulation, 
Office  of  Coal  &■  Power  Import/Export,  Office 
of  Coal  S-  Power  Systems,  Office  of  Fossil 
Energy. 
[FR  Doc.  02-1328  Filed  1-17-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Notice  Extending  ttie  Public  Comment 
Period  for  the  Proposed  Kentudcy 
Pioneer  Integrated  Gasification 
Combined  Cycle  Demonstration 
Project  Draft  Environmental  Impact 
Statement 

agency:  Department  of  Energy. 
ACTKNl:  Notice  of  comment  period 
extension. 

SUMMARY:  The  Department  of  Energy 
(DOE)  Announces  the  extension  of  the 
public  comment  period  to  January  25, 
2002,  for  the  Proposed  Kentucky 
Pioneer  Integrated  Gasification 
Combined  Cycle  (IGCC)  Demonstration 
Project  Draft  Environmental  Impact 
Statement  (Draft  EIS),  DOE/EIS-0318. 
On  November  16,  2001,  the 
Environmental  Protection  Agency 
issued  a  Notice  of  Availability  (66  FR 
57716)  of  the  Proposed  Kentucky 
Pioneer  IGCC  Project  Draft  EIS  which 
began  a  planned  45-day  public  comment 
period.  SubsequenUy,  on  November  27, 
2001,  DOE  published  its  own  Notice  of 
Availability  (66  FR  59237)  of  the  Draft 
EIS  and  announced  public  hearings  that 
were  held  on  December  10,  2001,  in 
Lexington,  Kentucky  and  December  11, 
2001,  in  Trapp,  Kentucky.  The  original 
comment  period  was  to  expire  on 
January  4,  2002.  However,  in  response 
to  public  comments  and  to  ensure  that 
the  public  has  ample  opportimity  to 
provide  comments,  DOE  is  extending 
the  public  comment  period  by  21  days. 
DATES:  DOE's  public  comment  period  on 
the  proposed  Kentucky  Pioneer  IGCC 
Demonstration  Project  Draft  EIS  is 
.extended  from  January  4,  2002  to  • 
January  25,  2002.  Comments  should  be 


submitted  by  January  25,  2002  to  ensure 
consideration  (see  ADDRESSES  section 
for  more  details).  DOE  will  consider 
conmients  submitted  after  January  25, 
2002,  to  the  extent  practicable. 

ADDRESSES:  Comments  tnay  be 
submitted  by  U.S.  mail,  fax,  telephone, 
or  electronic  mail  to:  Mr.  Roy  Spears, 
NEPA  Dociunent  Manager,  U.S. 
Department  of  Energy,  National  Energy 
Technology  Laboratory,  P.O.  Box  880, 
Morgantown,  WV  26507-0880; 
Telephone:  304-285-5460;  Fax:  304- 
285-4403  leave  message  at  1-800-276- 
9851;  rspeai@netl.doe.gov. 

Requests  for  copies  of  the  Kentucky 
Pioneer  IGCC  Demonstration  Project 
Draft  EIS  or  other  information  regarding 
this  environmental  analysis  should  also 
be  addressed  to  ^r.  Spears  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  infonnation  on  the  proposed 
project  or  the  Draft  EIS,  please  contact 
Mr.  Spears  as  directed  above.  For 
general  information  on  DOE's  NEPA 
process,  please  contact  Ms.  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  EH-42,  U.S. 
Department  of  Energy,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585.  Ms.  Borgstrom 
may  be  contacted  by  calling  202-586- 
4600  or  by  leaving  a  message  at  1-800- 
472-2756. 

SUPPLEMENTARY  INFORMATION:  Prior  to 
publication  of  this  Federal  Register 

Notice,  notices  were  published  in  the 
local  newspapers  of  Winchester  and 
Lexington,  Kentucky,  to  notify  members 
of  the  local  community  about  the 
extension  of  the  comment  period. 
Additionally,  direct  notffications  have 
been  made  by  electronic  mail  and  U.S. 
mail  to  individuals  who  participated  in 
the  public  meetings  in  Lexington  and 
Trapp,  Kentucky  and  to  those 
individuals^arties,  and  Federal,  state, 
and  local  government  agencies  that  are 
listed  on  the  project  mailing  list. 

Issued  in  Washington,  DC,  this  14th  day  of 
January,  2002. 

Richard  D.  Furiga, 

Acting  Principal  Deputy  Assistant  Secretary 

for  Fossil  Energy. 

IFR  Doc.  02-1329  Filed  1-18-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -2672-002] 

Idaho  Power  Company;  Notice  of  Filing 

January  11,  2002. 

Take  notice  that  on  January  7,  2002, 
Idaho  Power  Company  amended  its 
filing  of  the  Generator  Interconnection 
and  Operating  Agreement  between 
Idaho  Power  Company  and  Emmett 
Power  Company,  under  its  open  access 
transmission- tariff  in  the  above- 
captioned  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  rules  of  practice 
and  procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-filing"  link. 

Comment  Date:  January  28,  2002, 
C.B.  Sp«icer, 
Acting  Secretary. 
[FR  Doc.  02-1291  Filed  1-17-02;  8:45  am] 

BaUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -3032-002] 

Virginia  Electric  and  Power  Company; 
Notice  of  niing 

January  11,  2002. 

Take  notice  that  on  January  7,  2002, 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia    , 
Power,  tendered  for  filing  with  the 


Federal  Energy  Regulatory  Commission 
(Commission)  an  executed  Generator 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
with  Tenaska  Virginia  Partners,  L.P. . 
(Tenaska)  that  complies  with  the 
Commission's  December  6,  2001  Order 
in  Docket  Nos.  EROl-3032-000  and 
EROl-3032-001. 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  accept 
this  filing  to  make  the  Interconnection 
Agreement  effective  as  of  November  9, 
2001,  the  same  date  the  Commission 
made  the  Interconnection  Agreement 
effective  in  its  December  6th  Order. 
Copies  of  the  filing  were  served  upon 
Tenaska  and  the  Virginia  State 
Corporation  Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  rules  of  practice 
and  procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  underthe  "e-filing"  link. 

Comment  Date:  January  28,  2002. 

C.B.  Spencer, 

Acting  Secretary. 

(FR  Doc.  02-1292  Filed  1-17-02;  8:45  am] 

HLUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-47-000] 

Wisconsin  Public  Power  Inc., 
Complainant  v.  Wisconsin  Power  & 
Light  Co.,  Respondents;  Notice  of 
Complaint 

January  14.  2002. 

Take  notice  that  on  January  11,  2002, 
Wisconsin  Public  Power  Inc.  (WPPI) 
filed  a  Complaint  against  Wisconsin 
Power  &  Light  Company  (WPL)  alleging 
violations  of  WPL's  Rate  Schedule  PR- 
1,  WPL's  Rate  Schedule  W/W-3.  and  the 
Commission's  Fuel  Adjustment  Clause 
Regulations,  18  CFR  35.14. 

WPL  has  been  served  with  a  copy  of  the 
Complaint 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission.  888 
First  Street,  NE,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and     • 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  January  31 , 
2002.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  January 
31,  2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instinctions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filiag"  link. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

[FR  Doc.  02-1290  Filed  1-17-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01-3141-003.  et  al.] 

American  Electric  Power  Service 
Corporation,  et  al.;  Electric  Rate  and 
Corporate  Regulation  Rllngs 

January  14.  2002. 

Take  notice  that  tlie  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice,  i 

1.  American  Electric  Power  Service 
Corporation 

(Docket  No.  EROl-3141-003] 

Take  notice  that  on  January  8,  2002, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
First  Revised  Firm  Point-to-Point 
Transmission  (PTP)  Service  Agreements 
for  Exelon  Generation  Company,  LLC 
for  long-term  PTP  reservations.  Both  of 
these  agreements  are  pursuant  to  the 
AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff 
Second  Revised  Volume  No.  6. 

AEPSC  requests  an  effective  date  of 
September  1,  2001. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Arkansas, 
Indiana.  Kentucky,  Louisiana,  Michigan, 
Ohio.  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  Date:  January  29,  2002. 

2.  Llano  Estacado  Wind,  LP 

[Docket  No.  ER02-73-O02] 

Take  notice  that  on  January  8,  2002, 
Llano  Estacado  Wind,  LP  (Liana 
Estacado  Wind)  tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Notice  of 
Change  in  Status  informing  the 
Commission  of  a  change  in  status  as  a 
residt  of  a  change  in  its  upstream 
corporate  owmership. 

Comment  Date:  January  29.  2002. 

3.  Virginia  Electric  and  Powrer 
Company 

(Docket  No.  ER02-92-0021 

Take  notice  that  on  January  10,  2002, 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  an  executed 
Generator  Interconnection  and 
Operating  Agreement  (Interconnection 
^reement)  with  CPV  Cunningham 
Creek  LLC.  (CPV)  that  complies  with  the 


Commission's  December  11,  2001  letter 
order  in  Docket  No.  ER02-92-000. 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  accept 
this  filing  to  make  the  Interconnection 
Agreement  effective  as  of  December  11, 
2001 ,  the  same  date  the  Commission 
made  the  Interconnection  Agreement 
effective  in  its  December  11,  2001  letter 
order. 

Copies  of  the  filing  were  served  upon 
CPV  and  the  Virginia  State  Corporation 
Commission. 

Comment  Date:  January  31,  2002. 

4.  Rainy  River  Energy  Corporation — 
Taconite  Harbor 

(Docket  No.  ER02-124^0ll     * 

Take  notice  that  on  January  9,  2002, 
Rainy  River  Energy  Corporation — 
Taconite  Harbor  (RRTH)  filed  an 
amendment  to  its  October  18,  2001, 
Market  Based  Rate  Application  in 
compliance  with  a  December  13,  2001, 
Letter  Order  requiring  the  submission  of 
a  supply  margin  assessment  market 
power  study  and  the  addition  of  certain 
language  conditioning  the  market-based 
rate  authority  contained  in  RRTH's 
proposed  rate  schedule. 

RRTH  requests  that  the  rate  schedule 
become  effective  January  28,  2002. 

Comment  Date:  January  30,  2002. 

5.  Bluegrass  Generation  Company, 

(Docket  No.  ER02-506-001] 

Take  notice  that  on  January  9,  2002, 
Bluegrass  Generation  Company,  L.L.C. 
tendered  for  filing  pursuant  to  Rule  205, 
18  CFR  385.205,  a  supplement  to  its 
petition  for  waivers  and  blanket 
approvals  under  various  regulations  of 
the  Commission  and  for  an  order 
accepting  its  FERC  Electric  Tariff  No.  1, 
originally  submitted  on  December  7, 
2001. 

Comment  Date:  January  30,  2002. 

6.  CP&L  Holding,  Inc.,  et  al. 

(Docket  No.  ER02-745-000J 

Take  notice  that  on  January  ^,  2002, 
Carolina  Power  &  Light  Company 
(CP&L)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  revised  service 
agreement  with  Cinergy  Services,  Inc. 
under  CP&L's  FERC  Electric  Tariff, 
Fourth  Revised  Volume  No.  4  in 
compliance  with  the  Commission's  July 
12,  2000  order  issued  in  Docket  Nos. 
ECOO-55-000  and  EROO-1520-000,  et 
al. 

CP&L  respectfully  requests  that  the 
Commission  allow  the  revised  service 
agreement  to  become  effective  as  of 
December  15,  2001. 

Copies  of  the  filing  were  served  upon 
the  Conmiission's  official  service  list  in 


the  above-mentioned  dockets,  the  North 
Carolina  Utilities  Conunission,  the 
South  Carolina  Public  Service 
Commission,  and  the  Florida  Public 
Service  Commission. 
Comment  Date:  January  30,  2002. 

7.  PacifiCorp 

(Docket  No.  ER02-746-0001 

Take  notice  that  on  January  10,  2002, 
PacifiCorp  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Conunission)  a  Notice  of  Cancellation 
of  Rate  Schedule  F.E.R.C.  No.  419 

Comment  Date:  January  31,  2002. 

8.  PacifiCorp 

(Docket  No.  ER02-747-000J  ' 

Take  notice  that  on  January  10,  2002, 
PacifiCorp  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  a  Notice  of  Cancellation 
of  Rate  Schedule  F.E.R.C.  No.  5  under 
PacifiCorp's  FERC  Elertric  Tariff, 
Volume  No.  12  for  the  Long  Term  Power 
Sales  Agreement  between  Public  Utility 
District  No.  1  of  Okanogan  County  and 
PacifiCorp. 
Comment  Date:  January  31,  2002. 

9.  PacifiCorp 

(Docket  No.  ER02-748-0001 

Take  notice  that  on  January  10,  2002, 
PacifiCorp  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation 
of  Rate  Schedule  F.E.R.C.  No.  429  for 
the  Long  Term  Power  Sales  Agreemrait 
between  Pacific  Northwest  Generation 
Company  and  PacifiCorp. 

Comment  Date;  January  31,  2002. 

10.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-749-000] 

Take  notice  that  on  January  10,  2002, 
PPL  Electric  Utilities  Corporation  filed  a 
notice  of  termination  of  the  Power 
Supply  Agreement  between  it  and 
Allegheny  Electric  Cooperative  Inc.  for 
service  to  Tri-County  Electric 
Cooperative,  Inc.  designated  as  Service 
Agreement  No.  120  under  FERC  Electric 
Tariff,  First  Revised  Volume  No.  5.  PPL 
Electric  also  filed  a  notice  of 
temiination  of  the  Power  Supply 
Agreement  between  it  and  Allegheny 
Electric  Cooperative,  Inc.  for  service  to 
Sullivan  County  Rural  Electric 
Cooperative  Inc.  designated  as  Service 
Agreement  No.  121  under  FERC  Electric 
Tariff,  First  Revised  Volume  No.  5. 

PPL  Electric  Utilities  Corporation 
requests  a  February  1,  2002  termination 
date  for  both  power  supply  agreements. 

PPL  Electric  Utilities  Corporation  has 
served  a  copy  of  the  notice  of 
termination  on  Allegheny  Electric 
Cooperative,  Inc. 


I  AM         mT. 
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Comment  Date;  January  31,  2002. 

11.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-750-0001 

Take  notice  that  on  January  10,  2002, 
PPL  Electric  Utilities  Corporation  filed  a 
notice  of  termination  of  the  Power 
Supply  Agreement  between  it  and 
Citizens'  Electric  Company  of  Lewisburg 
designated  as  Service  Agreement  No.  76 
under  FERC  ElecUic  Tariff,  First 
Revised  Volume  No.  5. 

PPL  Electric  Utilities  Corporation 
requests  a  January  31,  2002  termination 
date  for  the  Agreement. 

PPL  Electric  Utilities  Corporation  has 
served  a  copy  of  the  notice  of 
termination  on  Citizens'  Electric 
Company  of  Lewisbvu^. 

Comment  Date:  January  31,  2002. 

12.  Mid-Continent  Area  Power  Pool 

[Docket  No.  ER02-751-000] 

Take  notice  that  on  January  10,  2002, 
the  Mid-Continent  Area  Power  Pool 
(MAPP),  on  behalf  of  its  public  utility 
members,  tendered  for  filing  Firm  and 
Non-Firm  Point-To-Point  service 
agreements  imder  MAPP  Schedule  F 
with  Entergy-Koch  Trading,  LP  to  reflect 
a  corporate  name  change  from  Axia 
Energy,  LP  to  Entergy-Koch  Trading,  LP. 

Comment  Date:  January  31.  2002. 

13.  P  Chrisman  Iribe,  Thomas  B.  King, 
John  R.  Cooper,  John  C.  Barpoulis, 
David  N.  Bassett,  Mark  V.  Carney,  F. 
Joseph  Feyder,  J.W.  Maitland  Homer, 
William  E.  Qninn,  Sanford  L.  Hartman, 
Nancy  A.  Manning,  J.  Tracy  Mey,  Dena 
Chapin  Nolte,  Thomas  E.  Legro,  Morris 
Meltzer,  Suzanne  Rich,  Kent  L.  Picket 

[Docket  Nos.  ID-3131-011,  ID-3616-001.  II>- 
3132-010,  ID-3447-002,  ID-3134-008,  ID- 
3429-005,  ID-3448-004,  ID-3276-004,  ID- 
3449-004,  ID-3275-005,  ID-3425-005,  ID- 
3619-001,  ID-3618-001,  ID-3689-000,  ID- 
3690-000,  ID-327a-^M)3,  and  ID-3691-000] 

Take  notice  that  on  December  27, 
2001.  the  above  named  individuals  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  for  authority  to  hold 
interlocking  positions  in  Mountain 
View  Power,  LLC;  Mountain  View 
Power  n.  LLC;  Attala  Generating 
Company,  LLC;  and  Plains  End,  LLC  all 
with  their  principal  place  of  business  at 
7500  Old  Georgetown  Road.  Bethesda. 
Maryland  20814. 

Comment  Date:  February  7,  2002. 

14.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-752-0001 

Take  notice  that  on  January  10,  2002. 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  filing  Firm  and 


Non-Firm  Point-to-Point  Service 
Agreements  for  Midwest  Power  LLC. 

ATCLLC  requests  an  effective  date  of 
January  14,  2002. 

Comment  Date:  January  31,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heeird  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  N.E.,  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspectioiL  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

[FR  Doc.  02-1429  Filed  1-17-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  2517-^12] 

Allegheny  Energy  Supply  Company, 
LLC;  Notice  of  Application  Tendered 
for  Filing  With  the  Commission, 
Soliciting  Additional  Study  Requests, 
and  Establishing  Procedures  for 
Relicensing  and  a  Deadline  for 
Sutmiission  of  Rnal  Amendments 

January  14,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  2517-012. 

c.  Date  Filed:  December  17,  2001. 

d.  Applicant:  Allegheny  Energy 
Supply  Company.  LLC. 


e.  Name  of  Project:  Dam  No.  5  Hydro 
Station. 

f.  Location:  On  the  Potomac  River, 
near  the  Town  of  Hedgesville,  in 
Berkeley  Coimty,  West  Virginia.  The 
project  dam  and  reservoir  are  owned  by 
the  United  States  and  operated  by  the 
National  Park  Service. 

g.  Filed  Pursuant  to:  Federal  Power 
Act  16  U.S.C.  791  (a)-825(r). 

h.  Applicant  Contact:  Charles  L. 
Simons,  Allegheny  Energy  Supply 
Company,  LLC,  4350  Northern  Pike, 
Monroeville,  PA  15146.  (412)  858-1675. 

i.  FERC  Contact:  Peter  Leitzke,  (202) 
219-2803  or  peter.leitzke@ferc.fed. us. 

'].  Deadline  for  filing  additional  study 
requests;  February  15,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Linwood 
A.  Watson,  Jr.,  Acting  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  intervenors  filing  dociunents 
with  the  Commission  to  serve  a  copy  of 
that  docimient  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  documents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 
also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Additional  study  requests  may  be 
filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing" 
link. 

k.  This  application  is  not  ready  for 
environmental  analysis  at  this  time. 

1.  The  existing  Dam  No.  5  Hydro 
Station  Project  consists  of:  (1)  A  100- 
foot-long,  80-foot-wide  headrace;  (2)  a 
brick  and  concrete  powerhouse 
containing  two  generating  units  with  a 
total  installed  capacity  of  1 ,210 
kilowatts;  (3)  a  250-foot-long,  90-foot- 
wide  tailrace;  (4)  a  substation;  and  (5) 
appurtenant  facilities.  The  applicant 
estimates  that  the  total  average  annual 
generation  would  be  5,945 
megawatthours.  All  generated  power  is 
sold  to  Allegheny  Power  for  use  in  the 
existing  electric  grid  system  serving 
West  Virginia  and  Maryland. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available  ' 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 
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n.  With  this  notice,  we  are  initiating 
consultation  with  the  Maryland  State 
Historic  Preservation  Officer  and  the 
West  Virginia  State  Historic 
Preservation  Officer,  as  required  by 
section  106,  National  Historic 
Preservation  Act,  and  the  regulations  of 
the  Advisory  Council  on  Historic 
Preservation,  36  CFR  800.4. 

o.  Procedural  schedule  and  final 
amendments:  The  application  will  be 
processed  according  to  the  following 
milestones,  some  of  which  may  be 
combined  to  expedite  processing: 

Notice  of  application  has  been  accepted  for 

niing 
Notice  of  NEPA  Scoping  ' 

Notice  of  application  is  ready  for 

environmental  analysis  | 

Notice  of  the  availability  of  the  draft  NEPA 

document 
Notice  of  the  availability  of  the  final  NEPA 

document 
Order  issuing  the  Commission's  decision  on 

the  application  | 

Final  amendments  to  the  application 
must  be  filed  with  the  Conunission  no 
later  than  30  days  from  the  issuance 
date  of  the  notice  of  ready  for 
environmental  analysis. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  02-1293  Filed  1-17-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


[ER-^RL-662S-7] 

Envlronmenlal  Impact  Statements  and 
Raguiationa;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Pobcy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  May  18,  2001  (66  FR 
27647). 


Draft  EISs  ERP  No.  D-AFS-J65354-MT 
Rating  EC2  Game  Range  Proiect, 
Ecosystem  Health  and  Productivity 
Improvements,  Fuel  Loading  Reduction 
and  Game  Winter  Range  Condition 
Improvements  and  Maintenance,  Lolo 
National  Forest,  Plain/Thompson  Falls 
Ranger  District,  Thompson  River  to 
Squaw  Creek,  Thompson  Falls,  MT. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
need  for  improved  discussion  of  how 
environmental  commitments  are 
provided  for  dining  implementation 
under  the  stewardship  contracting 
program.  EPA  also  believes  additional 
information  should  be  provided  to: 
support  stated  minimal  watershed 
impacts;  the  identification  of 
Alternative  2  as  the  environmentally 
preferred  alternative;  and  describe  fiiel 
loads  and  wildfire  risks  within  the 
Ashley  Creek  watershed  and  Thompson 
Fall's  public  water  supply  watershed. 

ERP  No.  D-FHW-G40167-LA  RaUng  LO 

Louisiana  1  Improvements  Project, 
Golden  Meadow  to  Port  Foiirchon 
Highway  Construction,  Fimding,  US 
Army  COE  Section  10  and  404,  NPDES 
and  Coast  Guard  Bridge  Permits 
Issuance,  Lafoufche  Parish,  LA. 

Summary:  EPA  has  a  lack  of 
objections  to  the  selection  of  the 
preferred  alternative.  However  to 
strengthen  the  NEPA  document,  EPA 
suggests  that  additional  information  on 
secondary  development  and  potential 
wetland  losses  be  discussed  in  the  FEIS. 

ERP  No.  DS-AFS-K65307-CA 

Rating  EC2  Herger-Feinstein  Quincy 
Library  Group  Forest  Act  Pilot  Project, 
Proposal  to  Analyze  Options  for 
Maintaining  Defensible  Fuel  Profile 
Zones  (DFPZs),  Lassen,  Pliunas  and 
Tahoe  National  Forests,  Shasta,  Lassen, 
Tehama,  Yuba,  Pliunas  and  Battle 
Counties,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  the 
limited  scope  of  the  analysis,  and 
continuing  concerns  regarding  water 
quality,  habitat  fragmentation  and 
noxious  weed  proliferation  associated 
with  the  construction  of  defensible  fuel 
profile  zones  (DFPZs).  EPA  suggested  a 
broader  scope  for  the  analysis  and 
document  formatting  changes. 

ERP  No.  D1-AFS-L65120-OR 

Rating  EC2  Lemolo  Watershed 
Projects,  Objectives  for  Management  of 
Areas  5  and  10  and  Matrix  L^ds, 
Umpqua  National  Forest,  Diamond  Lake 
Ranger  District,  Douglas  County,  OR. 

Summary:  EPA  expressed 
environmental  concerns  related  to  listed 
species,  silvicultural  practices,  logging 


roads  and  access  issues,  and  interagency 
coordination.  EPA  requested  that  the 
Purpose  and  Need  statement  be 
consistent  with  the  North  West  Forest 
Plan. 

Final  EISs 

ERP  No.  F-FAA-E51047-NC 

Piedmont  Triad  International  Airport, 
Construction  and  Operation,  Runway 
5L/23R  and  New  Overnight  Express  Air 
Cargo  Sorting  and  Distribution  Facility 
and  Associated  Developments,  Funding, 
NPDES  and  US  Army  COE  Section  404 
Permit  Issuance,  City  of  Greensboro, 
Guilford  County,  NC. 

Sii/nmaiy:  EPA  continues  to  express 
environmental  concern  regarding  noise 
mitigation  measures.  EPA  reconmiended 
that  the  FAA  extend  its  proposed 
residential  land  acquisitions  to  include 
those  homes  which  would  be  located  in 
the  DNL  65  dBA  contour  and  would 
experience  a  DNL  1.5  dBA  or -greater 
increase. 

ERP  No.  F-FHW-G40146-NM 

New  Mexico  Highway  126  (NM-126)/ 
Cuba-La  Cueva  Road  (also  Known  as 
Forest  Highway  12  (FH-12)) 
Improvement,  solitheast  of  Fenton  Lake 
to  east  of  Cuba  at  Senorito  Divide, 
Sandoval  and  Rio  Arriba  Counties,  NM. 

Summary:  EPA  has  no  farther 
comments  to  offer  on  the  Final  EIS  or 
the  selected  alternative. 

ERP  No.  F-FHW-H40397-MO 

Interstate  70  Corridor  Improvements, 
Kansas  City  to  St.  Louis,  Funding,  US 
Army  COE  Section  404  and  10  and  US 
Coast  Guard  Section  9  Permits  Issuance, 
several  counties,  MO. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FS-FTA-L40210-WA 

Central  Link  Light  Transit  Project 
(Sound  Transit)  Construction  and 
Operation,  Additional  Information 
concerning  Consideration  of  the 
Tukwila  Freeway  Route  Alternative, 
Funding  and  US  Army  COE  Section  10 
and  404  Permits  Issuance,  Cities  of 
Seattle,  Sea  Tac  and  Tukwila,  King 
County,  WA. 

Summary:  EPA  had  a  lack  of 
objections  to  the  FEIS. 

Dated:  January  15,  2002. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  02-1343  Filed  1-17-02;  8:45  am) 
BHJJNQ  COOG  «8aO-60-P 


Federal  Register /Vol.  67,  No.  13 /Friday,  January  18,  2002 /Notices 


2651 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6625-«] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 
Activities,  General  Information  (202) 
564-7167  or  www.epa.gov/oeca/ofa. 
Weekly  receipt  of  Environmental  Impact 
Statements  Filed  January  07,  2002 
Through  January  11,  2002  Pursuant  to 
40  CFR  1506.9. 
EIS  No.  020010.  FINAL  EIS,  /KFS,  NY. 
Finger  Lake  National  Forest,  Oil  and 
Gas  Leasing,  Exploration  and 
Development,  Approval  and 
Authorization,  Hector  Ranger  District, 
Seneca  and  Sdiuyler  Counties,  NY, 
Wait  Feriod  Ends:  February  19,  2002, 
Contact:  Martha  Twarkins  (607)  546- 
4470. 
EIS  No.  020011.  FINAL  EIS.  AFS.  MT. 
North  Elkhoms  Vegetation  Project, 
Elkhom  Wildlife  Management  Unit, 
Implementation,  Strawberry  Butte 
Area,  Helena  National  Forest, 
Jefferson  County,  MT,  Wait  Period 
Ends:  February  19,  2002,  Contact: 
Jodie  Canfield  (406)  266-3425. 
EIS  No.  020012.  DRAFT  EIS.  AFS.  AK, 
Otter  Lake  Timber  Sale(s)  Project, 
Implementation,  Plan  to  Harvest  and 
Sell  Timber,  Hoonah  Ranger  District, 
Tongass  National  Forest,  AK, 
Comment  Period  Ends:  March  04, 
2002,  Contact:  Stan  McCoy  (907)  790^ 
7431. 
EIS  No.  020013.  DRAFT  EIS.  COE.  FL. 
Lake  Tohopekaliga  Extreme 
Drawdown  and  Habitat  Enhancement 
Project,  Fish  and  Wildlife  Habitat 
Improvements,  Construction, 
Operation  and  Maintenance,  Osceola 
County,  FL,  Comment  Period  Ends: 
March  04,  2002,  Contact:  Liz  Manners 
(904) 232-3923. 
EIS  No.  020014.  FINAL  SUPPLEMENT. 
^  BIM.  MT,  Zortman  and  Landusky 
Mines  Reclamation  Plan, 
Modifications  and  Mine  Life 
Extensions,  Updated  Information  to 
Analyze  Additional  Reclamation 
Alternatives,  Mine  Operations 
Approval,  Mine  Reclamation  and  US 
Army  COE  Section  404  Permits 
Issuance,  Little  Rocky  Mountains, 
Phillip  County,  MT,  Wait  Period 
Ends:  February  19,  2002,  Contact: 
Scott  Hai^t  (406)  538-1930. 
EIS  No.  020015.  FINAL  EIS.  AFS/BLM. 
UT.  CO,  Flat  Canyon  Federal  Coal 
Lease  Tract  (UTU-77114), 
Application  for  Leasing,  Manti-La  Sal 
National  Forest,  Ferron-Price  Ranger 
District,  Sanjwte  and  Emery  Counties, 
UT,  Wait  Period  Ends:  February  19, 


2002,  Contact:  Carter  Reed  (AFS) 
(435)  637-2817.  US  Department  of 
Agriculture's  Forest  (FS)  and  US 
Department  of  the  Interior's  Bureau  of 
Land  Management  (BLM)  are  Joint 
Lead  Agencies  for  the  above  project. 
The  contact  person  for  BLM  is  Stan 
Perks (801)  539-4038. 
EIS  No.  020016,  FINAL  EIS,  AFS.FL, 
Ocklawaha  River  Restoration  Project, 
Continued  Occupation  of  Florida 
National  Forest  Lands,  Portions  of 
Kirkpatrick  Dam,  Rodman  Reservoir 
and  Eureka  Lock  and  Dam  in 
Conjunction  with  Partial  Restoration 
of  the  Ocklawaha  River,  Operation 
and  Maintenance,  Special  Use  Permit 
Issuance  and  Implementation,  Marion 
and  Putnam  Counties,  FL,  Wait  Period 
Ends:  February  19,  2002,  Contact: 
George  Hemingway  (850)  942-9364. 
EIS  No.  02001 7,  DRAFT  EIS.  BLM,  WY. 
Powder  River  Basin  Oil  and  Gas 
Project,  To  Extract,  Transport,  and 
Sell  Oil  and  Natural  Gas  Resource, 
Application  of  Permit  to  Drill  (APD), 
Special  Use  Permit  and  Right-of-Way 
Grant,  Campbell,  Converse,  Johnson 
and  Sheridan  Counties,  WY, 
Comment  Period  Ends:  April  18,. 
2002,  Contact:  Paul  Beels  (307)  684- 
1100.  This  docimient  is  available  on 
the  Internet  at:  http://fs.fed.us/r4/ 
payette/main  .h  tmJ 
EIS  No.  020018.  DRAFT  EIS,  NOA.  WA. 
CA.  OR,  US  West  Coast  Fisheries  for 
Highly  Migratory  Species  Fishery 
Management  Plan  (FMP),  Approval 
and  Implementation,  Ocean  Waters 
off  the  States  of  Washington,  Oregon 
and  California  a  portion  of  the 
Exclusive  Economic  Zone  (EEZ),  WA, 
OR  and  CA,  Comment  Period  Ends: 
March  04,  2002,  Contact:  Rod  Mclnnis 
(562)  980-4000. 
EIS  No.  020019.  FINAL  EIS.  NRC.  UT, 
Skidl  Valley  Band  of  Goshute  Indians 
Reservation  Project,  Construction  and 
Operation  of  Independent  Spent  Fuel 
Storage  Installation  and  Related 
Transportation  Facilities,  Permits  and 
Approvals,  Tooele  County,  UT,  Wait 
Period  Ends:  February  19,  2002, 
Contact:  Chester  Poslusny,  Jr  (301) 
415-1341. 
EIS  No.  020020.  FINAL  SUPPLEMENT. 
FTA,  CA,  Los  Angeles  Eastside 
Corridor  Transit  Improvements,  Light 
Rail  Transit  (LRT)  Selected  Build 
Alternative  Options  A  and  B,  Los 
Angeles  Central  Business  District  to 
just  east  of  Atlantic  Boulevard, 
Funding,  NPDES  and  US  Army  COE 
Section  404  Permits,  Los  Angeles 
County,  CA,  Wait  Period  Ends: 
February  19,  2002,  Contact:  Erv  Poka 
(213)202-3952. 
EIS  No.  020021,  HNAL  EIS,  COE,  PA. 
Dents  Run  Watershed  Ecosystem 


Restoration,  Construction  and 
Operation  of  Six  Acid  Mine  Drainage 
Abatement  Projects,  Implementation, 
Benezette  Township,  Susquehana 
River  Basin,  Elk  County,  PA,  Wait 
Period  Ends:  February  19,  2002, 
Contact:  Greg  Nielson  (410)  962-6782. 

Dated:  January  15,  2002. 
Joseph  C.  Montgomeiy, 
Director,  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

(FR  Doc.  02-1344  Filed  1-17-02;  8:45  am) 
BNJJNG  cooE  6aao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7129-8] 

Designation  and  Support  for  Local 
Resource  Canters  To  Assist  Public 
Entitles  Develop  Environmental 
Management  Systsms  (EMS) 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice:  announcement  of  a 
program  to  assist  not-for-profit 
organizations  that  wish  to  work  with 
public  entities  that  wish  to  adopt 
environmental  management  systems 
tEMS);  request  for  applications. 

SUMMARY:  The  Environmental  I*rotection 
Agency  (EPA)  announces  its  intention  to 
select  and  provide  technical  assistance 
for  up  to  five  existing  not-for-profit 
organizations  in  order  to  increase  their 
capacity  to  assist  public  entities  wishing 
to  adopt  environmental  management 
systems  (EMS).  The  assistance  provided 
to  these  organizations  will  include 
helping  with  developing  business  plans, 
providing  relevant  EMS  materials  to 
facilitate  each  organization's  existing 
EMS  assistance  activities,  train-the- 
trainer  work  sessions  on  ways  to 
address  the  needs  of  public  agencies, 
and  other  marketing  services.  Each 
organization  selected  will  also  gain 
increased  visibility,  attention,  and 
recognition  of  the  key  role  they  can  play 
in  meeting  the  growing  needs  of  public 
agencies  wishing  to  adopt  EMSs. 

This,  program  is  a  continuation  of  two 
highly  successful  projects  led  by  U.S. 
EPA  to  directly  support  various  public 
agencies  as  they  develop  EMSs.  The 
*  program  is  designed  to  build  on  these 
efforts  by  increasing  the  capacity  of 
existing  EMS  service  providers  to  meet 
the  needs  of  public  agencies.  This 
project  is  being  led  by  EPA's  Office  of 
Water,  in  conjunction  with  EPA's  Office 
of  Air  and  Radiation  and  Office  of 
Compliance. 
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DATES:  Letters  of  Application  from 
interested  organizations  should  be 
submitted  no  later  than  March  15,  2002. 

ADDRESSES:  Letters  of  Application 
should  be  submitted  to  James  Home, 
U.S.  Enviroimiental  Protection  Agency, 
Office  of  Wastewater  Management,  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC,  Mail  Code  4201M,  (202)  564-0571 
and  Craig  Ruberti,  Global  Environment 
and  Tec^ology  Foimdation,  7010  Little 
River  Turnpike,  Suite  460,  Annandale, 
Virginia,  22003.  1 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Home  at  (202)  564-0571. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  I 

Public  entities  manage  complex  large- 
scale  problems  of  operating  and 
maintaining  physical  plants;  power, 
wastewater,  water,  and  roadway 
systems;  and  managing  solid  and 
hazardous  waste.  As  the  front  line 
implementers  of  environmental 
programs,  they  are  responsible  for  the 
health  and  safety  of  hundreds  millions 
of  citizens.  Faced  with  shrinking 
resources  and  aging  infrastructure, 
public  entities  must  manage  their 
operations  in  a  more  efficient  manner,  at 
lower  cost,  and  with  less  environmental 
impact  Environmental  management 
systems  (EMS)  are  an  important 
emer^ng  tool  to  help  public  entities  do 
this.  I 

EMSs  follow  Shewart  and  t3eming's 
"plan,  do,  check,  and  act'  systems 
methodology  and  can  be  implemented 
by  organizations  of  all  sizes  and  types. 
They  provide  a  set  of  problem 
identification  and  problem-solving  tools 
that  can  be  implemented  in  an 
organization  in  many  different  ways, 
depending  on  its  activities  and  needs. 
Based  on  the  organization's  core  values, 
business  goals,  and  environmental 
commitments,  employees  examine  their 
environmental  footprint  and  the 
procedures  they  use  to  manage 
environmental  issues.  They  incorporate 
strong  operational  controls  and 
environmental  responsibilities  into 
existing  job  descriptions  and  work 
instructions.  They  set  measurable 
objectives  and  targets,  monitor, 
measure,  and  evaluate  progress,  "find 
and  fix"  environmental  problems  as 
they  occur,  and  provide  top 
management  with  a  feedback  loop  to 
assess  progress  and  make  appropriate 
changes  to  the  management  system.  The 
various  elements  of  the  EMS  work 
together  to  provide  opportunities  to 
continually  improve  management  of 
enviroimiental  impacts  both  in    - 
regulated  areas  and  in  areas  that  are  not 


regulated  (e.g.,  odor,  water  or  electricity 
use,  and  growth  management). 
Key  elements  of  the  EMS  include: 

•  An  environmental  policy  statement 
endorsed  and  actively  promoted  by 
senior  management; 

•  A  planning  process  that  identifies 
the  organization's  environmental 
impacts  and  integrates  their 
management  into  the  organization's 
regular  business  and  operations 
decisions; 

•  An  organizational  structure  that 
places  environmental  responsibilities 
directly  with  employees  in  operational 
functions  that  deal  with  significant 
environmental  impacts; 

•  An  implementation  process  that 
stresses  training,  communication, 
operational  controls,  and  reaching 
measiu-able  goals — all  oriented  toward 
reducing  risks  of  significant 
environmental  impacts  and  continually 
improving  environmental  management; 

•  Measurement  and  auditing 
procedures  that  focus  on  "finding  and 
fixing"  problems  and  reducing  the 
chances  of  their  recurring; 

•  Periodic  top  management  review  of 
the  EMS  to  ensure  continual 
improvement. 

Since  1996,  the  most  commonly  used 
framework  for  an  EMS  is  the  ISO  14001 
Environmental  Management  Standard 
developed  by  the  International 
Organization  for  Standardization  (ISO). 
The  ISO  was  established  in  1947  with 
the  mission  of  developing  voluntary 
technical  standards  to  promote 
international  trade  in  goods  and 
services. 

For  the  last  several  years  the  U.  S. 
Environmental  Protection  Agency  (US 
EPA)  has  been  promoting  the  adoption 
of  Environmental  Management  Systems 
(EMS)  to  help  public  entities, 
particularly  local  governments,  improve 
their  environmental  performance 
beyond  compliance,  prevent  pollution, 
promote  greater  environmental 
stewardship  across  the  workforce,  and 
improve  their  overall  efficiency. 

The  US  EPA's  Office  of  Water  has 
played  a  critical  leadership  role  in 
bringing  EMS  capacity  to  local 
governments.  This  leadership  has 
continued  and  expanded  to  include 
other  headquarters  and  regioneil  offices. 
Since  1997,  in  partnership  with  the 
Global  Environment  &  Technology 
Fovmdation  (GETF),  the  US  EPA  has 
established  two  EMS  initiatives  to  help 
local  governments  test  the  applicability 
and  benefits  of  an  EMS  on 
environmental  performance, 
compliance,  pollution  prevention,  and 
stakeholder  involvement  in  government 
operations.  In  all,  23  local  governments 
have  participated  in  developing  and 


implementing  their  own  EMSs  through 
these  two  initiatives. 

Using  a  four-phased  implementation 
strategy  over  a  two-year  period,  each 
participating  public  entity  has  received 
EMS  training,  coaching,  and  technical 
assistance,  as  well  as  EMS 
implementation  materials  and  toolkits 
specially  designed  for  the  public  sector. 
Five  intensive  week  long  fraining 
sessions,  individual  bi-weekly  phone 
consultations,  and  on-site  visits 
provided  additional  implementation 
guidance.  Monthly  "all-hands"  calls 
allowed  participants  to  share  their 
experiences  and  keys  to  success  and 
engage  in  shared  problem  solving 
opportunities.  Information  and  data 
were  collected  about  the  benefits, 
barriers,  and  keys  to  success  and 
resource  requirements  of  EMS 
implementation  in  a  variety  of  public 
sector  organizations.  Participants 
experienced  convincing  environmental 
and  economic  benefits  over  the  first 
two-year  project  period  in  the  following 
areas,  as  evidenced  by  the  statements 
below: 

.  •  Environmental  Compliance  and 
Performance:  "With  regard  to 
environmental  compliance,  we  have  a 
better  understanding  of  ova  legal 
requirements.  We  have  better-trained 
employees  whose  competence  in  their 
work  areas  is  critical  to  the 
environment.  We  expect  that  our  EMS 
will  increase  our  ability  to  stay  in 
compliance." — Tim  Hadl, 
Superintendent,  Massachusetts 
Corrections  Institute,  Norfolk,  MA. 

•  flecyc/ing:  "Building  on  the 
momentum  generated  early  on  in  the 
program,  we  moved  forward  with  a 
recycling  program  for  lab  waste  that  has 
diverted  18,000  lbs  of  waste  from  the 
landfill  in  a  three-month  period. — Oscar 
Pancorbo,  Director,  Wall  Experiment 
Station  Laboratory,  Massachusetts 
Department  of  Environmental 
Protection,  Lawrence,  MA. 

•  Water  Conservation:  "In  our  efforts 
to  conserve  potable  water  use  in  our 
operations  we  realized  we  have  1 
million  gallons  of  rainwater  available  in 
our  sedimentation  basin  per  large  storm  ^ 
event.  By  using  this  water  for  dust 
control  and  soil  compaction  we  estimate 
conserving  about  800,000  gallons  of 
potable  water  and  $1,500  in  water  fees 
on  an  annual  basis. — ^Mark  zu  Hone, 
EMS  Project  Manager,  Department  of 
Environmental  Services,  Refuse 
Disposal  Division,  City  of  San  Diego, 
CA. 

•  Efficient  Regulatory  Tracking: 
"Implementing  an  EMS  enables  us  to 
embark  on  a  huge  project  we  always 
knew  we  needed  to  do  but  could  never 
find  the  time  for — ^to  consciously 
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identify  all  our  regulatory  requfrements 
and  formally  designate  responsibility  for 
compliance  and  updates.  We  always  felt 
we  had  a  handle  on  this,  but  our 
procediue  to  identiiy  our  legal 
requirements  now  relieves  worries  that 
we  might  have  missed  something. — Pam 
Badger,  Special  Waste  Supervisor,  King 
County  Solid  Waste  Division,  Seattle, 
WA. 

•  Resource  Conservation:  "In  light  of 
this  summer's  expected  electricity 
shortages  and  water  rationing  we  have 
set  objectives  and  targets  that  will  focus 
on  resource  conservation  for  both  our 
bus  and  rail  maintenance  operations. 
Through  these  conservation  initiatives 
we  plan  to  save  about  10%  of  oiu" 
budgeted  utilities  which  could  result  in 
$85,000 — $90,000." — Kevin  Considine, 
Environmental  Engineer,  Tri-County 
Metropolitan  Transportation  District  of 
Oregon,  Portland,  OR. 

•  Operational  Efficiency:  "Using  the 
process  flow  diagrams  (PFDs)  bom  the 
aspects  investigation  phase  of  the  EMS, 
the  Safety  Committee  has  begun 
preparation  of  job  hazard  analyses  (JHA) 
for  approximately  200  work  activities  at 
the  Biueau.  It  is  estimated  that  the  use 
of  the  PFDs  will  save  approximately  300 
hours  of  JHA  development  time — 
amoimting  to  approximately  $5,000  in 
savings." — Fred  Mxuphy,  Special 
Programs  Manager,  New  Hampshire 
Department  of  Transportation,  Concord, 
NH. 

•  Air  Quality:  "The  Port  has  been 
significantly  involved  in  the 
development  and  implementation  of  the 
Houston  One-Hour  Ozone  State 
Implementation  Plan  (SIP).  To  fulfill  our 
role  in  this  effort  we  have  set  a  target  to 
reduce  our  NOx  emissions  by  320  tons 
per  year,  which  goes  well  beyond  EPA's 
cost  effectiveness  guidelines.  The  PHA 
has  been  testing  innovative  technologies 
to  reduce  emissions  and  has  committed 
to  implementing  these  technologies 
through  our  EMS  efforts  to  achieve  this 
goal." — Laura  Fiffick,  Environmental 
Affairs  Manager,  Port  of  Houston 
Authority,  Houston,  TX. 

More  information  about  these  two 
projects  can  be  found  at  wv»rw.getf.org/ 
projects/muni.cfm. 

n.  The  National  Public  Entity  EMS 
Resource  Center — ^The  Peer  Center 

The  two  EMS  initiatives  described 
above  have  helped  to  demonstrate  the 
relevance  of  EMSs  in  the  public  sector 
and  established  a  solid  basis  for 
expanding  EMS  adoption  for  public 
agencies,  especially  local  govemmehts. 
llie  strong  enthusiasm  and  tangible 
environmental  results  with  EMS 
through  these  initiatives  suggest 
substantial  long-term  benefits  from  EMS 


implementation  and  ensiue  the  parallel 
development  of  sustainable 
management  practices  in  both  the 
private  and  public  sectors.  Public  entity 
EMS  implementation  has  sparked 
interest  from  government  leaders 
around  the  world.  To  take  advantage  of 
this  momentimi  US  EPA  and  GETF  have 
launched  the  National  Public  Entity 
Environmental  Management  System 
Resource  Center — the  National  PEER 
Center.  

The  National  PEER  Center  is  a  virtual 
and  live  clearinghouse  of  information 
and  people  whose  mission  is  to  promote 
the  adoption  of  EMSs  in  public  entities, 
particularly  local  governments. 

The  PEER  Center's  goals  are  three- 
fold: 

•  To  promote  the  imderstanding  and 
adoption  of  EMSs  by  public  entities 

•  To  facilitate  peer-to-peer  exchange 
of  information  and  experiences  and 
build  awareness  of  EMSs  as  a  tool  to 
improve  environmental  performance 

•  To  build  regional  EMS  competence 
and  technical  assistance  capacity 
through  the  creation  of  Local  Resoiut:e 
Centers. 

The  National  PEER  Center  Web  site  is 
currently  in  place  (www.peercenter.net) 
and  links  users  to  a  national  database  of 
key  resources  such  as  sample  EMS 
documentation,  local  and  state  EMS 
programs  in  place,  EMS  service 
providers,  detailed  descriptions  of  the 
EMS  implementation  phases,  trainers, 
mentors  and  course  providers,  as  well  as 
training  materials,  web  links,  contact 
information,  and  case  studies.  The  PEER 
Center  serves  to  demystify  the  elements 
of  environmental  management  systems 
and  programs.  It  will  deliver  field-tested 
EMS  tools,  training,  mentoring,  and 
problem  solving  strategies  on-line  to 
help  public  entities  systematically 
manage  both  their  regulated  and  non- 
regulated  environmental  impacts. 

m.  Local  Resource  Centers 

Critical  to  the  effectiveness  and 
success  of  the  PEER  Center  will  be  the 
establishment  of  Local  Resource  Centers 
(LRCs)  to  advance  the  use  of  EMS  in 
public  entities.  Building  on  individual 
EMS  skills  and  competencies,  and 
leveraging  the  successes  and  skills  of 
the  other  LRCs  and  the  National  PEER 
Center,  each  LRC  will  serve  as  a  high- 
quality  EMS  resource  center  for  the 
public  entities  in  their  area,  facilitating 
information  transfer,  providing  training, 
and  govemment-to-government 
mentoring  in  order  to  maximize  public 
entities'  time  and  resource  investment 
in  EMS  implementation.  The  joint 
efforts  of  the  National  PEER  Center  and 
the  LRCs  will  reach  many  more  public 
entities,  particularly  municipalities  and 


increase  the  ability  of  existing  EMS 
service  providers  to  advance  the  use  of 
EMSs  by  agencies  in  their  areas. 

Although  no  direct  financial 
assistance  will  be  provided,  the  PEER 
Center  staff  will  act  as  the  initial 
support  mechanism  for  the  Local 
Resource  Centers,  providing  business- 
planning  assistance,  field-tested  training 
techniques  and  materials, 
implementation  strategies,  and 
assistance  with  outreach  plans  and 
marketing  materials.  In  areas  where 
Local  Resource  Centers  do  not  exist,  the 
PEER  Center  staff  will  work  with  other 
local  entities  in  that  area  that  have 
implemented  EMSs  and  help  provide 
information  to  agencies  interested  in 
learning  more  about  EMSs  and  possibly 
developing  them  for  their  operations. 

Information  transfer  between  the 
PEER  Center,  the  LRCs,  and  various 
public  entities  implementing  EMSs  will 
ensure  access  to  the  most  current  tools, 
keys  to  success,  and  lessons  learned. 

Activities  that  the  LRCs  selected 
under  this  program  will  be  expected  to 
undertake  include,  but  are  not  limited 
to: 

•  Leveraging  their  existing  EMS 
expertise  to  provide  training,  technical 
assistance,  tools  and  materials  that  will 
facilitate  EMS  implementation  in  the 
public  sector; 

•  Maintaining  a  database  of  local/ 
regional  EMS  service  providers,  public 
entities  who  have  implemented  EMS, 
including  but  not  limited  to  those  that 
are  ISO  14001  certified; 

•  Using  their  data,  information, 
resources  and  key  contacts  to  encourage 
EMS  information  transfer  and  facilitate 
govemment-to-government  mentoring; 

•  Leading  regular  and  frequent 
outreach  activities  to  increase  awareness 
and  understanding  of  EMS  applicability 
among  public  entities  in  their  local/ 
regional  area; 

•  Collecting  data  and  information  and 
preparing  case  studies  about  EMS 
implementation  in  public  entities  and 
assisting  in  the  dissemination  of  this 
information  across  public  organizations; 

•  Facilitating  information  transfer 
between  the  PEER  Center  and  other 
Local  Resource  Centers  to  ensure  access 
to  the  most  current  data,  information, 
tools,  keys  to  success,  and  lessons 
learned;  and 

•  Facilitating  EMS  workshops  and 
conferences  in  their  local/regional  area 

If  at  all  possible,  EPA  intends  to  select 
existing  not-for-profit  organizations  that 
are  already  providing  some  degree  of 
EMS  services  in  their  respective  areas. 
The  Local  Resource  Centers  will  offer  a 
menu  of  EMS  services  including — EMS 
training,  technical  expertise,  field-tested 
tools,  information,  speakers/mentors. 
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workshops  and  conferences,  outreach, 
and  EMS  implementation  assistance. 

IV.  Benefits  of  Becoming  a  Local 
Resource  Center 

Each  Local  Resource  Center  will 
receive,  at  no  cost,  extensive  start-up 
support,  a  full  catalogue  of  EMS 
implementation  tools  from  the  Global 
Environment  &  Technology  Foimdation 
(GETF)  and  materials  that  have  already 
been  field-tested  and  used  in  the  public 
sector,  including: 

•  Assistance  in  developing  a  business 
plan,  and  business  development 
materials. 

•  An  extensive  suite  of  field-tested, 
high-quality  and  successful  materials  for 
public  entities:  training  techniques, 
implementation  strategies,  document 
samples,  outreach  and  presentation 
toolkits. 

•  Regular  train-the-trainer  work 
sessions  on  EMS  implementation  in 
public  sector  organizations  with  other 
LRCs  and  national  partners. 

•  An  extensive  database  of  national 
mentors  and  experts  with  hands-on 
experience  to  assist  in  local/regional 
EMS  outreach  and  implementation. 

•  Support  services  and  mentoring 
firom  existing  public  entities  that  are 
implementing  an  EMS. 

•  Assistance  with  marketing  services 
and  opportimities. 

•  I^tional  attention,  visibility,  and 
partnership  opportunities  from  the 
PEER  Center  and  its  partners  and 
stakeholders. 

hi  addition  to  the  assistance  provided 
by  the  National  Peer  Center  as  described 
above,  each  Local  Resource  Center  will 
be  autiiorized  to  use  the  National  PEER 
Center  Logo  endorsing  their  selection  to 
provide  high  quality  EMS  services  to 
public  entities  as  part  of  an  EPA 
sponsored  competitive  process. 

V.  Criteria  fior  Sheeting  the  Local 
Resource  Centers 

Up  to  five  organizations  will  be 
selected  to  serve  as  Local  EMS  Resource 
Centers  (LRCs)  based  on  the  following 
criteria: 

Business  Experience: 

•  WeU-established  delivery 
mechanism  and  client  base  for 
providing  EMS  services. 

•  An  excellent  reputation  for 
providing  high-quality  services. 

•  Good  training/facilitation  capacity 
and  experience. 

•  Ability  to  market  services  and 
sustain  a  business  model. 

•  A  not-for-profit  organization. 
EMS  Expertise: 

•  Excellent  first  hand  experience, 
knowledge  and  imderstanding  of  EMS 
development  and  implementation,  using 
the  basic  Plan-Do-Check-Act  approach. 


•  Documented  success  in  providing 
EMS  services,  but  not  necessarily  to 
public  entities. 

Capacity: 

•  Strong  Web  literacy  and 
functionality. 

•  Adequate  staffing  for  providing 
range  of  services:  marketing,  training, 
outreach,  information  transfer, 
mentoring,  speaking. 

•  Willingness  to  proactively  seek  out 
and  mobilize  other  EMS  partners  in  the 
region. 

•  Potential  to  bring  partners  who  can 
leverage  resources. 

Organizational  Commitment: 

•  Organizational  commitment  and  top 
management  support. 

•  Organizational  resoiirces  for  start 
up  activities. 

•  Willingness  to  share  data  and 
information  with  other  LRCs  and  PEER 
Center. 

Interested  organizations  are  invited  to 
submit  letters  of  application  no  later 
than  March  15,  2002.  Please  address 
each  of  the  following  issues  in  your 
correspondence: 

1.  Briefly  describe  your  organization's 
background  and  structure,  including 
number  of  years  in  operation,  current 
staffing  levels  and  management 
structure.  Briefly  outline  the  range  of 
services  you  provide,  the  typical 
recipients  of  these  services  and  how  you 
currently  advertise/market  your 
services.  Please  submit  samples  of 
communication  and  outreach  materials 
you  currently  use.  Please  describe  how 
your  top  management  will  participate^  in 
your  LRC  activities. 

2.  What  types  of  EMS  training 
sessions  and?  or  workshops  do  you 
ciurently  develop  and  facilitate?  Who  in 
your  organization  provides/supports  the 
training  function? 

3.  Briefly  describe  your  first-hand 
experience  with  EMS  implementation, 
training,  and  mentoring.  Please  describe 
your  sense  of  the  demand  by  public 
entities  for  EMS  services  in  your  area. 
What  type  of  EMS  services  do  you 
currently  provide  and  in  what  sector? 
Who  in  your  organization  provides  EMS 
services  and  briefly  outline  their 
qualifications  and  experience  in  directly 
assisting  organizations  to  develop  and 
implement  an  EMS?  How  will  your 
organization  accommodate  the  demand 
on  its  resoiut:es  for  additional  EMS 
work?  Please  provide  contact 
information  for  two  organizations  as 
references  for  your  EMS  services. 

4.  Please  describe  yova  organization's 
Web  and  computer  literacy  and 
functionality. 

5.  To  what  local/regional/national 
organizations  does  your  organization 
belong?  Please  describe  the  leadership 


functions  that  any  of  your  employees 
have  provided.  How  might  your 
organization  conduct  outreach  with 
these  organizations  about  EMS  benefit 
for  public  entities? 

6.  Why  does  your  organization  want  to 
become  a  Local  Resoxuce  Center? 

US  EPA  and  the  National  PEER  Center 
will  solicit  applicants  for  Local 
Resource  Centers  through  March  15, 
2002  using  this  Federal  Register  Notice 
and  other  communication  and  outreach 
vehicles. 


Each  applying  organization  will 
receive  a  PEER  Center  information 
packet  following  receipt  of  their 
application.  Materials  will  include: 

•  Additional  details  and  information 
about  the  National  PEER  Center  and  the 
Local  Resource  Centers. 

•  A  Memorandum  of  Understanding 
that  each  selectee  will  sign  with  Global 
Environment  &  Technology  Foundation 
(GETF),  and  that  outlines  the 
relationship  and  obligations  of  the  PEER 
Center  and  the  Local  Resource  Centers. 

•  The  selection  criteria  used  in  the 
interview  process. 

•  Information  about  the  two  US  EPA 
EMS  programs  for  public  entities. 

Following  the  receipt  of  these  letters, 
PEER  Center  staff  will  schedule 
interviews  with  each  applicant's 
management -and  appropriate  staff  at  a 
mutually  convenient  time  from  March 
17-April  12,  2002.  Results  of  these 
evaluations  will  be  presented  to  an  EPA 
selection  committee  who  will  name  the 
Local  Resource  Centers  no  later  than 
May  3,  2002.  At  that  time,  PEER  Center 
staff  will  begin  work  with  each  Local 
Resource  C«iter  to  develop  business 
plans,  materials,  processes,  marketing 
strategies,  information  transfer,  data 
collection,  etc. 

Organizations  who  are  interested  in 
becoming  Local  Resource  Centers  are 
invited  to  submit  letters  of  application 
no  later  than  March  15,  2002,  as 
described  above  to: 

Jim  Home,  Office  of  Wastew^er 
Management,  U.S.  Environmental 
Protection  Agency  (EPA).  1200 
Pennsylvania  Avenue.  NW  Mail  Code 
4201M.  Washington,  DC  20460, 
Phone:  (202)  564-0571,  FAX:  (202) 
501-2338,  e-mail: 
home.james@epa.gov 

and 
Craig  Ruberti.  Global  Environment  and 
Technology  Foundation  (GETF),  7010 
Little  River  Turnpike,  Suite  460, 
Annandale,  Virginia  22003,  Phone: 
(703)  750-6401.  FAX:  (703-750-6506 
e-mail:  cruberti@getf.org 
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Dated:  lanuary  11,  2002. 
Michael  B.  Cook, 

Director,  Office  of  Wastewater  Management. 
(FR  Doc.  02-1346  Filed  1-17-02;  8:45  am) 

BILUNG  CODE  SSeO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7131^] 

EPA  Science  Advisory  Board; 
Notification  of  a  Public  Advisory 
Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  a 
Subcommittee  of  the  US  EPA  Science 
Advisory  Board  (SAB)  (the  Surface 
Impoundments  Study  Subcommittee  of 
the  SAB's  Environmental  Engineering 
Committee)  will  conduct  a  public 
teleconference  meeting  on  February  1, 
2002  from  12  pm  to  2  pm.  The  meeting 
will  be  coordinated  through  a 
conference  call  connection  in  Room 
6450C  in  the  USEPA,  Ariel  Rios 
Building  North,  1200  Pennsylvania 
Avenue.  NW,  Washington,  DC  20004. 
The  public  is  encouraged  to  attend  the 
meeting  in  the  conference  room  noted 
above,  however,  the  public  may  also 
attend  through  a  telephonic  link  if  lines 
are  available.  Additional  instructions 
about  how  to  participate  in  the 
conference  call  can  be  obtained  by 
calling  Ms.  Mary  Winston  at  (202)  564- 
4538,  or  via  e-mail  at 
winston.mary@epa.gov.  Important 
Notice:  Docimients  that  are  the  subject 
of  SAB  reviews  are  normally  available 
from  the  originating  EPA  office  and  are 
not  available  from  the  SAB  Office — 
information  concerning  availability  of 
documents  from  the  relevant  Program 
Office  is  included  below. 

Purpose  of  the  Meeting— The  primary 
purpose  of  this  meeting  will  be  to 
finalize  and  approve  the 
Subcommittee's  report  on  its  review  of 
Industrial  Surface  Impoimdments  in  the 
United  States  for  the  Office  of  Solid 
Waste  as  announced  in  Federal  Register 
notices  66  FR  30917-30920  June  8,  2001 
and  66  FR  9671-49672  September  28, 
2001.  Final  approval  of  this  report  will 
be  accomplished  during  a  public  review 
meeting  of  the  US  EPA  Science 
Advisory  Board  (SAB)  at  a  later  date  <to 
be  annoimced  in  the  FR). 

Availability  of  Review  Materials:  The 
availability  of  Industrial  Surface 
Impoundments  in  the  United  States  was 
announced  previously  in  the  FRs  cited 
above.  The  January  draft  of 
Subcommittee  report  will  be  available 
in  mid-January.  'Those  willing  a  copy  of 
the  draft  report  should  contact  the  DFO, 


preferably  by  email  (see  contact 
information  in  following  paragraph)  on 
or  about  January  14. 

For  Further  Information — ^Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(3  minutes  or  less)  must  contact  Ms. 
Kathleen  White,  Designated  Federal 
Officer,  EPA  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue 
NW,  Washington,  DC  20460;  telephone 
(202)  564-4559;  FAX  (202)  501-0582;  or 
via  e-mail  at  white.kathleen@epa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Ms.  White  no  later  than 
noon  Eastern  Time  on  Tuesday  January 
29.  2002. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of.any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (imless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  \he  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect,  Word,  or  Rich  Text  files 
(in  IBM-PC/ Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 


General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  (http://www.epa.gov/sab) 
and  in  The  FY2000  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  PubUcations  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Ms. 
White  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  January  16.  2002. 
A.  Robert  Flaak, 

Acting  Staff  Director,  EPA  Science  Advisory 

Board. 

(FR  Doc.  02-1481  Filed  1-17-02;  8:45  am) 

BILLING  CODE  6S60-C0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7130-5] 

OfHce  of  Research  and  Development 
Board  of  Scientlflc  Counselors, 
Exacutivs  Committee  Meeting 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  as  amended  (5  U.S.C,  App.  2) 
notification  is  hereby  given  that  the 
Environmental  Protection  Agency, 
Office  of  Research  and  Development 
(ORD),  Board  of  Scientific  Counselors 
(BOSC),  will  hold  an  Executive 
Committee  Mieeting. 
DATES:  The  Meeting  will  be  held  on 
February  11-12,  2002.  On  Monday, 
February  11,  the  Meeting  will  begin  at 
1  p.m.,  and  will  recess  at  5  p.m.  On 
Tuesday,  February  12,  the  Meeting  will 
reconvene  at  9  a.m.  and  will  adjourn  at 
approximately  4  p.m.  All  times  noted 
are  Eastern  Time. 

ADDRESSES:  The  Meeting  will  be  held  at 
the  Madison  Hotel,  1177  15th  Street, 
NW.,  Washington,  DC  20005,  (202)  862- 
1600. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  will  include,  but  not  be  limited  to: 
Discussion  of  BOSC  Sub-Committee 
draft  reports  of  ORD  Labs/Centers  site 
visits.  Ad-hoc  Subcommittee  on 
Conmiunications  Progress  Report,  and 
discussion  of  BOSC  2002  activities. 
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Anyone  desiring  a  draft  agenda  may 
fax  their  request  to  Shirley  R.  Hamilton 
at  (202)  565-2444.  The  meeting  is  open 
to  the  public.  Any  member  of  the  public 
wishing  to  make  a  presentation  at  the 
meeting  should  contact  Shirley 
Hamilton,  Designated  Federal  Officer, 
U.S.  Environmental  Protection  Agency. 
Board  of  Scientific  Counselors,  Office  of 
Research  and  Development  (8701R), 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  or  by  telephone 
at  (202)  564-6853.  In  general  each 
individual  making  an  oral  presentation 
will  be  limited  to  a  total  of  three 
minutes. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Shirley  R.  Hamilton,  Designated  Federal 
Officer,  U.S.  Environmental  Protection 
Agency,  Office  of  Research  and 
Development,  (8701R),  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  (202)  564-6853. 

Dated:  January  14,  2002. 
Peter  W.  Preuss, 

Director,  National  Center  for  Environmental 
Research. 

[FR  Doc.  02-1347  Filed  1-17-02;  8:45  am) 
MJJN6  CODE  65a»-«0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7129-9] 

bitont  To  Grant  an  Exciualve  Patent 
Llcanaa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  intent  to  grant  an 
exclusive  patent  license. 

SUMMARY:  Pursuant  to  35  U.S.C.  207  and 
37  CFR  part  404,  EPA  hereby  gives 
notice  of  its  intent  to  grant  an  exclusive, 
royalty-bearing  revocable  license  to 
practice  the  invention  described  and 
claimed  in  the  patent  application  listed 
below,  all  U.S.  patents  issuing 
therefrom,  and  all  reexamined  and 
reissued  patents  granted  in  the  United 
States  in  connection  with  such  patent 
application  to  Corns  Consulting  Inc., 
Pittsburgh,  Pennsylvania.  The  patent 
application  is: 

U:S.  Patent  Application  No.  08/ 
440,965,  entitled  "Hydrogel  Alginate 
Compositions,"  filed  May  15, 1995,  and 
claiming  priority  from  U.S.  Patent 
Application  07/857,046,  entitled  "Use 
of  Immobilized  Film  Bioreactor,"  filed 
March  25. 1992. 

The  invention  was  announced  as 
being  available  for  licensing  in  the  April 
26, 1995  issue  of  the  Federal  Register 
(60  TR  20490).  citing  another 
application  in  the  series,  U.S.  Patent 


Application  08/084,985,  entitled  "Use 
of  Immobilized  Film  Bioreactor,"  filed 
July  2, 1993. 

EPA  has  authority  under  37  CFR 
404.7(a)(1)  to  proceed  without  a  notice 
of  availability  when  expeditious 
granting  of  the  license  will  best  serve 
the  interest  of  the  Federal  government 
and  the  public.  Under  that  authority, 
EPA  has  decided  not  to  issue  a  notice 
of  availability  because  an  earlier 
application  in  the  family  of  inventions 
was  announced  as  available  for 
licensing  and  because  the  only 
applicant,  Corns  Consulting,  has  filed 
an  application  for  an  exclusive  license 
under  37  CFR  404.8  and  is  prepared  to 
enter  into  an  exclusive  license 
agreement. 

The  proposed  exclusive  license  will 
contain  appropriate  terms,  limitations 
and  conditions  to  be  negotiated  in 
accordance  with  the  limitations  and 
conditions  of  35  U.S.C.  209  and  37  CFR 
404.5  and  404.7  of  the  U.S.  Govenmjent 
patent  licensing  regulations. 

EPA  will  negotiate  the  final  terms  and 
conditions  and  grant  the  exclusive 
license,  unless  within  30  days  from  the 
date  of  this  Notice,  EPA  receives,  at  the 
address  below,  written  objections  to  the 
grant,  together  with  supporting 
documentation.  The  docxmientation 
from  objecting  parties  having  an  interest 
in  practicing  the  above  patent 
application  should  include  an 
application  for  exclusive  or 
nonexclusive  license  with  the 
information  set  forth  in  37  CFR  404.8. 
The  EPA  Patent  Coimsel  and  other  EPA 
officials  will  review  all  written 
responses  and  then  make 
recommendations  on  a  final  decision  to 
the  Director  of  the  National  Risk 
Management  Research  Laboratory,  who 
has  been  delegated  the  authority  to  issue 
patent  licenses  under  EPA  Delegation  1- 
55. 

DATES:  Comments  to  this  notice  must  be 
received  by  EPA  at  the  address  listed 
below  by  February  19.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Ehrlichi  Patent  Coimsel,  Office  of 
General  Counsel  (Mail  Code  2377A). 
U.S.  Environmental  Protection  Agency, 
Washington,  DC  20460,  telephone  (202) 
564-5457. 

Dated:  January  11,  2002. 
Robert  A.  Friedrich, 
Acting  Associate  General  Counsel. 
[FR  Doc.  02-1350  Filed  1-17-02;  8:45  am] 

BILLMG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7130-1] 

intent  To  Assign  an  invention 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  intent  to  assign  an 

invention. 

summary:  Pursuant  to  35  U.S.C. 
202(e)(1)  and  207  and  37  CFR  part  404, 
EPA  hereby  gives  notice  of  its  intent  to 
assign  ownership  of  the  invention 
described  and  claimed  in  the  patent 
application  listed  below,  all  U.S.  patents 
issuing  therefrom,  all  corresponding 
patents  granted  and  issued  throughout 
the  world,  and  all  reexamined  and 
reissued  patents  granted  in  connection 
with  such  patent  application  to  the 
University  of  Southern  California,  Los 
Angeles,  California.  The  patent 
application  is: 

U.S.  Patent  Application  No.  09/ 
992,544,  entitled  "A  Technology  for 
Continuous  Measurement  of  Coarse 
Particle  Mass  Concentration,"  filed 
November  13,  2001. 

Title  35  U.S.C.  202(e)(1)  requires  that 
assignment  of  rights  to  an  invention  be 
made  in  accordance  with  the  provisions 
of  chapter  18  of  35  U.S.C.  Accordingly, 
EPA  is  required  to  follow  the 
procedures  set  out  in  37  CFR  part  404, 
Licensing  of  Government  Owned 
Inventions,  which  implement  chapter 
18,  in  order  to  issue  the  assignment. 
Normally,  37  CFR  404.7(a)(1)  requires 
an  agency  to  issue  both  a  notice  of 
availability  of  an  invention  for  exclusive 
licensing  or  assignment,  as  well  as  a 
notice  of  intent  to  grant  the  exclusive 
license  or  issue  the  assignment. 
However.  EPA  has  authority  imder  37 
CFR  404.7(a)(1)  to  proceed  without  a 
notice  of  availability  when  expeditious 
transfer  of  rights  will  best  serve  the 
interest  of  the  Federal  government  and 
the  public.  Under  that  authority.  EPA 
has  decided  not  to  issue  a  notice  of 
availability  of  this  invention  for 
licensing  or  assignment.  The  University 
of  Southern  California  is  co-owner  by 
assignment  fit)m  its  employee  inventor 
of  an  undivided  interest  in  the 
invention.  It  is  unlikely  that  any  other 
party  would  be  willing  to  take  a  license 
or  iassignment  fit)m  EPA  on  a  patent 
application  or  patent  encumbered  by  co- 
ownership.  Furthermore,  the  University 
of  Southern  California  has  identified  a 
potential  licensee  of  the  University  who 
is  requesting  an  exclusive  license  of  the 
University.  The  University  cannot  grant 
an  exclusive  license  imtil  it  has 
obtained  the  exclusive  license  or 
assignment  of  EPA's  co-ownership. 
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Accordingly,  EPA  is  relying  on  its 
authority  under  37  CFR  404.7(a)(1)  to 
proceed  without  such  notice  of 
availability. 

The  proposed  assignment  will  contain 
appropriate  terms,  limitations  ai^d 
conditions  in  accordance  with  the 
limitations  and  conditions  of  35  U.S.C. 
202(c)(4),  203  and  204,  and  where 
applicable  to  assignments,  the 
limitations  and  conditions  of  37  CFR 
404.5  and  404.7  of  the  U.S.  Government 
patent  licensing  regulations. 

EPA  will  negotiate  the  final  terms  and 
conditions  and  execute  the  assignment, 
unless  within  30  days  from  the  date  of 
this  Notice,  EPA  receives,  at  the  address 
below,  written  objections  to  the  grant, 
together  with  supporting 
documentation.  The  documentation 
from  objecting  parties  having  an  interest 
in  practicing  the  above  patent 
application  should  include  an 
application-  for  assignment  or  for  an 
exclusive  or  nonexclusive  license  with 
the  information  set  forth  in  37  CFR 
404.8.  EPA's  Grants  Administration 
Division,  the  Director  of  the  National 
Risk  Management  Research  Laboratory, 
and  other  EPA  officials  will  review  all 
written  responses  and  then  make  a 
recommendation  to  the  EPA  Patent 
Counsel  who  has  been  delegated  the 
authority  to  transfer  and  assign  patent 
rights  on  behalf  of  EPA. 
DATES:  Comments  to  this  notice  must  be 
received  by  EPA  at  the  address  listed 
below  by  February  19,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Scalise,  Patent  Attorney,  Office  of 
General  Counsel  (Mail  Code  2377A), 
U.S.  Environmental  Protection  Agency, 
Washington,  DC  20460,  telephone  (202) 
564-8303. 

Dated:  January  11.  2002. 
Robert  A.  Friedrich. 
Acting  Associate  General  Counsel. 
(FR  Doc.  02-1348  Filed  1-17-02;  8:45  ami 
BIUJNG  COOE  656fr-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7130-2] 

Benfield  industries  Superfund  Site; 
Notice  Of  Proposed  Settlement 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  Under  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  the  United 
States  Environmental  Protection  Agency 


("EPA")  proposes  to  enter  into  a 
Prospective  Purchaser  Agreement 
("PPA")  regarding  the  Benfield 
Industries  Superfund  Site  in 
Waynesville,  Haywood  County,  North 
Carolina.  EPA  proposes  to  enter  into  the 
PPA  with  the  party  who  purchases  the 
property  pursuant  to  a  judgment  sale 
conducted  by  the  Haywood  County 
Sheriff  (the  "Purchaser").  The  PPA 
obligates  the  Purchaser  to  cooperate 
with  any  response  actions  EPA  may  take 
on  the  property,  to  grant  EPA  access  for 
any  such  response  actions,  and  to 
comply  with  specified  institutional 
controls.  Further,  the  PPA  provides  the 
Purchaser  with  a  covenant  not  to  sue 
from  the  United  States  for  Existing 
Contamination  on  the  property.  The 
covenant  is  conditioned  upon  the 
Purchaser's  fulfilling  its  obligations 
under  the  PPA.  EPA  will  consider 
comments  on  the  proposed  PPA  for 
thirty  (30)  days. 

EPA  may  withdraw  from  or  modify 
the  proposed  PPA  should  such 
comments  disclose  facts  or 
considerations  which  indicate  the 
proposed  PPA  is  inappropriate, 
improper,  or  inadequate.  Copies  of  the 
proposed  settlement  are  available  from: 
Ms.  Paula  V.  Batchelor,  U.S. 
Environmental  Protection  Agency, 
Region  IV.  Waste  Management  Division, 
61  Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303,  404/562-8887. 

Written  comments  may  be  submitted 
to  Ms.  Batchelor  at  the  above  address 
within  30  days  of  the  date  of 
publication. 

Dated:  December  21,  2001. 
Anita  L.  Davis, 

Acting  Chief,  CERCLA  Program  Services 
Branch.  Waste  Management  Division. 
(PR  Doc.  02-1349  Filed  1-17-02;  8:45  am] 
BILUNG  C006  6560-S(M> 


FEDERAL  COKHMUNiCATIONS 
COMMISSION 

Notice  Of  Public  Information 
Coilection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

January  10.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 


*  displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  March  19,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  ludy 
Boley  or  Leslie  Smith,  Federal 
Communications  Commission,  Room  1- 
C804  or  Room  1-A804,  445  12th  Street. 
SW.  Washington,  DC  20554  or  via  the 
Internet  to  jboley@fcc.gov  or 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s).  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Coi\trol  No.:  3060-0798. 

Title:  FCC  Application  for  Wireless 
Telecommunications  Bureau  Radio 
Service  Authori2ation. 

Form  No.:  FCC  Form  601. 

Type  o//?evieiv;  Revision  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
not-for-profit  institutions,  state,  local  or 
tribal  governments. 

Number  of  Respondents:  241 .335. 

Estimated  Time  Per  Response:  1.25 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  third  party 
disclosure  requirement. 

Total  Annual  Burden:  211,169  hours. 

Total  Annual  Cost:  $48,267,100. 

Needs  and  Uses:  The  FCC  Form  601 
is  used  as  the  general  application  (long 
form)  for  market-based  licensing  and 
site-by-site  licensing  in  the  Wireless 
Telecommunications  Radio  Services. 
The  purpose  of  this  revision  is  to  make 
the  necessary  form  changes  for  the 
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Reallocation  and  Service  Rules  for  the 
69a-746  MHz  spectrum  band  (television 
channels  52-59).  We  are  seeking  Office 
of  Management  and  Budget  (OMB) 
approval  in  order  to  have  the  form 
changes  in  place  for  the  auction 
scheduled  for  June  2002.  The 
infonnation  is  used  by  the  Commission 
,  to  determine  whether  the  applicant  is 
legally,  technically,  and  financially 
qualified  to  be  licensed. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

(FR  Doc.  02-1334  Filed  1-17-02;  8:45  am) 

aiUJNG  CODE  6712-ai-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Nolle*  of  Public  Infonnation 
Coltoction(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
AutiKMity,  Comments  Requested 

January  11.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  March  19,  2002.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 


advise  the  contact  listed  below  as  soon 

as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy  - 

Boley,  Federal  Communications 

Commission,  445  12th  Street,  SW,  Room 

1-C804,  Washington,  DC  20554  or  via 

internet  to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  information  or  copies  of  the 

information  collections  contact  Judy 

Boley  at  202-418-0214  or  via  internet  at 

jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 
OMB  Control  No.:  3060-0997. 
Title:  47  CFR  Section  52.15(k), 

Numbering  Utilization  and  Compliance 

Audit  Program. 
FonnN^o.;N/A. 
Type  of  Review:  Extension  of  a 

currently  approved  collection. 

Respondents:  Business  or  Other  for 

Profit. 
Number  of  Respondents:  25. 
Estimated  Time  Per  Response:  33 

hours  per  response  (avg). 

Total  Annual  Burden:  825  hours. 
Estimated  Annual  Reporting  and 

Recordkeeping  Cost  Burden:  SO. 
Frequency  of  Response:  On  occasion 

reporting  requirement. 
Needs  and  Uses:  The  state  of  the 

nation's  numbering  resources  has  a 

direct  effect  on  the  growth  of 

competition  in  the  telecommunications 
industry.  The  nation's  numbering 
resources  are  depleting  rapidly.  Under 

the  Communications  Act  of  1934,  as 
amended  by  the  Telecommunications 
Act  of  1996,  Congress  granted  the 
Federal  Commimications  Commission 
(FCC)  exclusive  jurisdiction  over  the 
United  States'  portion  of  the  North 
American  Numbering  Plan  (NANP). 
Consistent  with  this  authority,  the  FCC 
adopted  an  audit  requirement  to 
preserve  numbering  resources.  The 
purpose  of  the  audits  is  to  monitor 
telecommunications  carriers' 
compliance  with  FCC  rules  and  to  verify 
the  acciu'acy  and  validity  of  the 
numbering  data  submitted  to  the  FCC. 
The  audits  will  also  allow  the  FCC  to 
identify  inefficiencies  in  the  manner  in 
which  carriers  use  numbers,  including 
excessive  use  of  certain  categories  of 
numbers  (e.g.,  administrative,  aging,  or 
intermediate  niunbers).  By  ensuring 
compliance  with  FCC  rules  and 
providing  in-depth  information,  these 
audits  will  help  preserve  the  nation's 
numbering  resources.  The  FCC  staff 
developed  a  standardized  audit  program 
consisting  of  audit  procedures  and 
guidelines,  an  internal  control 
questionnaire,  and  a  corresponding  data 
request,  for  the  independent  auditor  to 
follow  in  conducting  audits.  The 
independent  auditor  would  conduct 


audits  using  these  tools.  The  audit 
procedures  generally  require  the  audited 
carrier  to  respond  to  requests  for 
information  from  the  independent 
auditor.  The  independent  auditor  will 
report  its  audit  findings  to  the  FCC.  The 
FCC  will  use  the  audit  results  to 
determine  whether  the  audited  carriers 
are  complying  with  the  FCC's  rules,  and 
whether  the  audited  carriers'  numbering 
data  submitted  to  the  FCC  ,  e.g.,  FCC 
Form  502,  is  accurate  and  valid. 

OMB  Control  No.:  3060-0814. 

Title:  Section  54.301,  Local  Switching 
Support  and  Local  Switching  Support 
Data  Collection  Form  and  kistructions. 

Form  No.:  N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  Other  for  ' 
Profit. 

Number  of  Respondents:  197. 

Estimated  Time  Per  Response:  19.42 
hours  per  response  (avg). 

Total  Annual  Burden:  3,787  hours. 

Estimated  Annual  Reporting  and'   '  *•  '■? 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  On  occasion 
and  anmidt  reporting  requirement. 

Needs  and  Uses:  Pursuant  to  47  CFR 
54.301,  each  incumbent  local  exchange 
carrier  that  is  not  a  member  of  the  NECA 
common  line  tariff,  that  has  been 
designated  an'eligible 
telecommunications  carriers,  and  that 
serves  a  study  area  with  50,000  fewer 
access  lines  shall,  for  each  study  area, 
provide  the  Administrator  with  the 
projected  total  unseparated  dollar 
amount  assigned  to  each  account  in 
section  54.301(b).  Average  schedule 
companies  are  required  to  file 
information  pursuant  to  47  CFR  section 
54.301(f).  Both  respondents  must 
provide  true-up  data.  The  data  is 
necessary  to  calculate  certain  revenue 
requirement. 

OMB  Control  No.:  3060-0169. 

Title:  Reports  and  Records  of 
Communications  Common  Carriers  and 
Affiliates— Sections  43.51  and  43.53. 

Form  No.:  N/ A. 

Type  of  Review:  Extension  of  a 
ciirrently  approved  collection. 

Respondents:  Business  or  Other  for 
Profit. 

Number  of  Respondents:  374. 

Estimated  Time  Per  Response:  16.12 
hours  per  response  (avg). 

Total  Annual  Burden:  6,029  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion 
and  annual  reporting  requirement. 

Needs  and  Uses:  Sections  211  and  215 
of  the  Communications  Act  of  1934,  as 
amended,  require  that  the  FCC  examine 
the  transactions  of  any  common  carriers 
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relating  to  the  activities  of  that  carrier 
which  may  affect  the  charges  and/or 
services  rendered  under  the  Act. 
Sections  43.51  and  43.53  require 
common  carriers  to  submit  reports  so 
that  the  FCC  can  monitor  various 
activities  of  these  carriers  to  determine 
the  impact  on  the  just  and  reasonable 
rates  required  by  the  Commimications 
Act  of  1934,  as  amended. 

Federal  Communications  Conmiission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  02-1335  Filed  1-17-02;  8:45  am] 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

January  10,  2001. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  biu-den 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  ciirrently  valid  control 
number.  No  person  shall  be  subject  to 
anypenalty  for  failing  to  comply  with 
a  coUection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  February  19, 
2002.  ff  you  anticipate  that  you  will  be 
submitthig  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804, 445  12th 


Street,  SW.,  E)C  20554  or  via  the  Internet 
to  jboIey@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0799. 

Title:  FCC  Ownership  Disclosure 
Information  for  the  Wireless 
Telecommunications  Services. 

Form  No.:  FCC  Form  602. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit;  individuals  or  households;  not- 
for-profit  institutions;  and  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  3,000. 

Estimated  Time  Per  Response:  1  hour 
(average). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  3,000  hours. 

Total  Annual  Cost:  $450,000. 

Needs  and  Uses:  FCC  Form  602  is 
comprised  of  a  main  form  containing 
administrative  information  and 
Schedule  A  used  to  collect  ownership 
data  pertaining  to  the  applicant  for  the 
proposed  authorization.  Filers  will  use 
multiple  copies  of  Schedule  A  as 
needed  to  list  each  direct  and  indirect 
owner  and  associated  information.  The 
form  was  designed  for  use  by 
auctionable  services  and  all  Wireless 
Telecommunications  Services. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  02-1337  Filed  1-17-02;  8:45  ami 

BILUNG  CODE  6712-01-i> 

FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

January  9,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  ^ling  to  comply  with 
a  coUection  of  information  subject  to  the 


Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
infonnation  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
coUection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be  - 
submitted  on  or  before  February  19, 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley,  Federal  Communications 
Commission,  Room  1-C804,  445  12th 
Street,  SW,  DC  20554  or  via  the  Internet 
to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  coUection(s),  contact  Judy 
Boley  at  202-418-0214  or  via  the 
Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OhdB  Control  No.:  3060-0920. 

Title:  Application  for  Construction 
Permit  for  a  Low  Power  FM  Broadcast 
Station. 

Fonii  No.:  FCC  Form  318. 
"  Type  of  Review:  Extension  of  a 
currenUy  approved  collection. 

Respondents:  Not-for-profit 
institutions. 

Number  of  Respondents:  2,283. 

Estimated  Time  Per  Response:  0.75  to 
6  hours  per  response  (avg.). 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  6,315  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  FCC  Form  318  is 
required  to  apply  for  a  construction 
permit  for  a  new  LPFM  station  or  to 
make  changes  in  the  existing  fecilities  of 
such  a  station.  The  data  is  used  by 
Commission  staff  to  determine  whether 
an  appUcant  meets  basic  statutory  and 
regulatory  requirements  to  become  a 
Commission  licensee.  It  is  also  used  to 
ensure  that  the  public  interest  would  be 
served  by  grant  of  the  application.  This 
extension  is  being  requested  to  obtain 
the  full  three-year  OMB  approval. 
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Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secretary.  ■ 

|FR  Doc.  02-13.38  Filed  1-17-62;  8:45  am] 

nUJNG  CODE  S712-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION  I 

Public  Information  Coilecflons 
Approved  t)y  Office  of  Management 
and  Budget 

January  11.  2002.  | 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1 995 , 
Public  Law  104-13.  An  agency  may  not 
conduct  or  sponsor  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information  lailess  it  displays  a 
currently  valid  control  number.  For 
further  information  contact  Shoko  B. 
HaiTi  Federal  Communications 
Commission,  (202)  418-1379. 

Federal  Gommunicatioiis  Commission 

OMB  Control  No.:  3060-0665. 

Expiration  Date:  12/31/2004. 

Title:  Section  64.707— Public 
Dissemination  of  Information  by 
Providers  of  Operator  Services. 

Form  No.:  N/A. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Annual  Biirddn:  436 
respondents;  4  hour  per  response  (avg.);. 
1744  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  SO. 

Frequency  of  Response:  Third  Party 
Disclosure.  

Description:  47  CFR  64.707  requires 
that  operator  services  providers  (OSPs), 
regularly  publish  and  make  available  at 
no  cost  upon  request  irom  consimiers 
written  materials  that  describe  any 
changes  in  operator  services  and  choices 
available  to  consiuners.  47  U.S.C. 
226(d)(4)(B)  required  adoption  of  this 
rule.  This  requirement  was  a  response  to 
a  widespread  failure  of  operator  service 
providers  to  provide  information 
necessary  for  informed  consumer  choice 
in  the  marketplace.  OSPs  have  provided 
this  information  primarily  to  consimiers 
in  the  form  of  a  written  report  that  will 
be  regularly  updated  at  the  OSP's 
discretion.  Consumers  will  use  this 
information  to  increase  their  knowledge 
of  the  choices  available  to  them  in  the 
operator  service  marketplace.  Obligation 
to  respond:  Mandatory 

OMB  Control  No.:  3060-0853. 

Expiration  Date:  01/31/2005. 


Title:  Receipt  of  Service  Confirmation 
Form,  Adjustment  of  Funding 
Commitment,  and  Certification  by 
Administrative  Authority  to  Billed 
Entity  of  Compliance  with  Children's 
Internet  Protection. 

Form  No.:  FCC  Forms  500,  486  and 
479. 

Respondents:  Business  or  other  for- 
profit;  Not-for-profit  institutions. 

Estimated  Annual  Burden:  40,000 
respondents;  1.87  hour  per  response 
(avg.):  75,000  total  annual  burden  hours. 

Estimated  Annual  Reporting  and 
Recordkeeping  Cost  Burden:  $0. 

Frequency  of  Response:  On  occasion; 
Recordkeeping;  Third  Party  Disclosure. 

Description:  Section  1721  and  related 
sections  of  the  Children's  Internet 
Protection  Act  (CIPA)  provide  that  in 
order  to  be  eligible  imder  section  254  of 
the  Communications  Act  of  1934,  as 
amended  (the  Act),  to  receive 
discounted  Internet  access,  Internet 
services,  and  internal  coimection 
services,  schools  and  libraries  that  have 
computers  with  Internet  access  must 
have  in  place  certain  Internet  safety 
policies.  FCC  Forms  486,  479  and  500 
are  used  to  implement  the  requirements 
of  CIPA  and  47  U.S.C.  section  254. 

(a)  FCC  Form  486,  Receipt  of  Service 
Confirmation  Form.  Schools  and 
libraries  and  consortia  of  such  entities, 
apply  to  the  Schools  and  Libraries 
Division  (SLD)  of  the  Universal  Service 
Administrative  Company  (USAC)  for 
discounts  on  telecommunications 
services,  Internet  access  and  internal 
connections,  through  the  use  of  FCC 
Forms  470  and  471.  Both  Forms  470  and 
471  contain  certifications  that  guarantee 
that  eligible  entities  are  ordering 
services  for  eligible  purposes.  The 
applicant  must  also  certify  that  it  has 
developed  a  technology  plan  that  has 
been  approved  by  an  authorized  entity. 
The  technology  plan  should 
demonstrate  that  the  applicant  will  be 
able  to  deploy  any  necessary  hardware, 
software,  and  wiring,  and  to  imdertake 
any  necessary  teacher  training  required 
to  use  effectively  the  services  ordered 
pursuant  to  the  section  254(h)  discount. 
47  CFH  54.504(b)(2).  FCC  Form  486, 
which  is  filed  after  the  applicant  has 
received  a  Funding  Commitment 
Decision  Letter,  serves  several  pmposes: 
it  authorizes  the  payment  of  invoices 
from  service  providers  for  the  services 
indicated  on  theapplicant's Form 471 
and  also  indicates  the  approval  of 
technology  plans  as  required  and  it 
indicates  the  state  of  compliance  with 
CIPA.  All  schools  and  libraries  receiving 
Internet  access  and  internal  connection 
services  supported  by  the  schools  and 
libraries  support  mechanism  must 
certify  that  they  are  enforcing  a  policy 


of  Internet  safety  and  enforcing  the 
operation  of  a  technology  prevention 
measure  pursuant  to  CIPA.  The  purpose 
of  this  information  is  to  ensure  that 
schools  and  libraries  that  are  eligible  to 
receive  discounted  Internet  access, 
Internet  services,  and  internal 
connections  have  in  place  certain 
Internet  safety  policies.  [Number  of 
respondents:  30,000;  hours  per 
response:  1.5"hours;  total  annual 
burden:  45,000  hours). 

(b)  FCC  Form  479,  Certification  by 
Administrative  Authority  to  Billed 
Entity  of  Compliance  with  Children's 
Internet  Protection  Act.  All  members  of 
a  consortium  must  submit  signed 
certifications  to  the  Billed  Entity  of  each 
consortium  in  language  consistent  with 
the  FCC  Form  486.  FCC  Form  479 
provides  notification  to  a  Billed  Entity 
by  of  the  status  of  the  Administrative 
Authority's  compliance  for  the  purposes 
of  CIPA.  The  billed  entity  will  then 
certify  on  its  FCC  Form  486  that  it  has 
collected  duly  completed  and  signed 
Forms  479  from  administrative 
authorities  that  the  billed  entity 
represents.  [Number  of  respondents: 
10,000;  hours  per  response:  1.5  hours; 
total  annual  burden:  15,000  hours). 

(c)  FCC  Form  500,  Adjustment  to 
Funding  Commitment  and  Modification 
to  Receipt  of  Service  Confirmation 
Form.  Schools  and  libraries  and 
consortia  of  such  entities  which  have 
received  funding  commitments  from  the 
Schools  and  Libraries  Division  (SLD)  of 
the  Universal  Service  Administrative 
Company  (USAC)  for  discounts  on 
telecommunications  services,  Internet 
access  and  internal  coimections,  must 
have  a  mechanism  by  which  they  can 
adjust  that  funding  commitment  or 
provide  updated  information  to  SLD. 
The  Form  500,  which  is  filed  after  the 
applicant  has  received  a  Fimding 
Commitment  Decision  Letter  serves  the 
following  four  purposes:  to  adjust  the 
Funding  Year  Service  Start  Date 
reported  on  a  previously  filed  Form  486 
for  the  then-current  Funding  Year;  to 
adjust  the  Contract  Expiration  Date 
listed  on  a  Form  471  application  for  the 
then-current  Fimding  Year;  to  cancel  - 
irrevocably  and  totally  a  Fimding 
Request  Number  (FRN);  and/or  to 
reduce  irrevocably  the  amount  of  a 
Funding  Request  Nimiber  (FRN). 
[Number  of  respondents:  10,000;  hours 
per  response:  1.5  hours;  total  armual 
burden:  15,000  hours).  All  schools  and 
libraries  receiving  Internet  access  and 
internal  connection  services  supported 
by  the  schools  and  libraries  support 
mechanism  must  certify  that  they  are 
enforcing  a  policy  of  Internet  safety  and 
enforcing  the  operation  of  a  technology 
prevention  measure.  The  purpose  of  this 
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iiifonnation  is  to  ensure  that  schools 
and  libraries  that  are  eligible  to  receive 
discounted  Internet  access,  Internet 
services,  and  internal  connections  have 
in  place  certain  Internet  safety  policies. 
The  schools  and  libraries  will  certify 
using  FCC  Form  486.  Respondents  who 
received  a  Funding  Commitment 
Decision  Letter  indicating  services 
eligible  for  universal  service  discounts 
must  file  FCC  Form  486  in  order  to  start 
the  payment  process.  FCC  Form  486 
informs  the  Administrator  when  the 
Billed  Entity  and/ or  the  eligible  entities 
that  it  represents  is  receiving,  is 
scheduled  to  receive,  or  has  received 
service  in  the  relevant  Funding  Year 
.  &x)m  the  named  service  providers.  The 
FCC  Form  486  is  filed:  to  authorize  the 
pajnnent  of  invoices  from  the  service 
provider;  to  indicate  approval  of 
technology  plans;  and  to  indicate  the 
state  of  compliance  with  CIPA.  The 
information  is  to  ensure  that  services  are 
actually  being  provided  and  that  a 
.billing  relationship  exists  between  the 
service  provider  and  the  applicant. 
Failure  to  file  a  Form  486  means  that  no 
payments  may  be  made  to  a  service 
provider  (or  for  an  applicant 
reimbursement,  which  is  passed 
through  the  service  provider)  on  the 
particular  Fimding  Request  Number.  In  " 
addition,  all  members  of  a  consortium 
must  submit  signed  certifications  to  the 
Billed  Entity  (using  a  FCC  Form  479, 
Certification  by  Administrative 
Authority  to  Billed  Entity  of 
Compliance  writh  Children's  Internet 
Protection  Act)  of  each  consortium,  in 
language  consistent  with  that  on  the 
FCC  Form  486.  Only  some  applicants 
will  avail  themselves  of  the  FCC  Form 
500.  It  is  available  for  applicaiits  who 
wish  to  keep  their  information  current 
or  who  wish  to  return  funds  to  the 
Universal  Service  Fund.  The  forms  and 
instructions  may  be  obtained  at  the  SLD 
web  site,  http:// 

www.sl.universalservice.org/,  or  by 
contacting  the  SLD  Client  Service 
Bureau  at  888-203-8100.  Obligation  to 
respond:  Mandatory. 

Public  reporting  burden  for  the 
collections  of  information  are  as  noted 
above.  Send  comments  regarding  the 
burden  estimates  or  any  other  aspect  of 
the  collections  of  information,  including 
suggestions  for  reducing  the  burden  to 
Performance  Evaluation  and  Records 
Management,  Washington,  E)C  20554. 

Federal  Communications  Commission. 

Magalie  Roman  Salas, 

Secreta/y. 

[FR  Doc.  02-1336  Filed  1-17-02;  8:45  am] 

BHXING  CODE  SHZ-OI-P 


FEDERAL  ELECTION  COMMISSION 

Sunahlne  Act  Notice 

agency:  Federal  Election  Commission. 

DATE  AND  TIME:  Wednesday,  January  23, 

2002  at  10:00  a.m. 

PLACE:  999  E  Street.  NW.,  Washington, 

DC 

STATUS:  This  meeting  will  be  open  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

-  Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  a^ecting  a 
particular  employee. 

DATE  AND  TIME:  Thursday,  January  24, 

2002  at  10:00  a.m. 

place:  999  E  Street,  NW.,  Washington. 

DC  (Ninth  Floor) 

STATUS:  This  meeting  will  be  open  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Draft  Advisory  Opinion  2001-20: 
.Careau  &  Co.  and  Mohre 
Communications  by  Richard  F.  Carrot, 
President. 

Civil  Penalty  Inflation  Adjustments 
(11  CFR  111.24). 

Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  02-1459  Filed  1-16-02;  11:22  am] 

mLUNG  CODE  ens-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1398-OR] 

Missisaippi;  Amendment  No.  4  to 
Notice  of  a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi,  (FEMA-1398-DR), 
dated  December  7,  2001,  and  related 
determinations. 

EFFECTIVE  DATE:  January  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  and  Directorate,  Federal 


Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Mississippi  is  hereby  amended 
to  include  the  following  areas  among 
those  areas  determined  to  have  been 
adversely  affected  by  the  catastrophe 
declared  a  major  disaster  by  the 
President  in  his  declaration  of  December 
7,  2001: 

Tate  County  for  Public  Assistance  (already 
designated  for  Individual  Assistance). 

Coahoma  and  Tallahatchie  Counties  for 
Individual  Assistance  (already  designated  for 
Public  Assistance). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Community  Disaster  Loans:  83.538,  Cora 
Brown  Fund  Program;  83.539.  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542.  Fire  Suppression 
Assistance:  83.543.  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program) 

Joe  M.  Ailbaugh, 

Director. 

[FR  Doc.  02-1315  Filed  1-17-02;  8:45  am) 

BIUJNG  CODE  671 B-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3170-Eiyq 

New  Yorlc;  Emergency  and  Related 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

SUMMARY:  This  is  a  notice  of  the 
Presidential  declaration  of  an 
emergency  for  the  State  of  New  York 
(FEMA-3170-EM),  dated  December  31, 
2001,  and  related  determinations. 
EFFECTIVE  DATE:  December  31,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agencv. 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is  . 
hereby  given  that,  in  a  letter  dated 
Decemter  31,  2001,  the  President 
declared  an  emergency  under  the 
authority  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(the  Stafford  Act),  as  follows: 

I  have  determined  that  the  impact  in 
certain  areas  of  the  State  of  New  York. 
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resulting  from  record/near  record  snow  on 
December  24-29,  2001,  is  of  sufficient 
severity  and  magnitude  to  warrant  an 
emergency  declaration  under  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206  (the 
Stafford  Act). 

I,  therefore,  declare  that  such  an  emergency 
exists  in  the  State  of  New  York. 

In  order  to  provide  Federal  assistance,  you 
are  hereby  authorized  to  allocate  from  funds 
available  for  these  purposes,  such  amounts  as 
you  find  necessary  for  Federal  disaster 
assistance  and  administrative  expenses. 

You  are  authorized  to  provide  emergency 
protective  measiu^s  under  the  Public 
Assistance  program  to  save  lives,  protect 
public  health  and  safety,  and  property.  Other 
forms  of  assistance  under  Title  V  of  the 
Stafford  Act  may  be  added  at  a  later  date,  as 
you  deem  appropriate.  You  are  further 
authorized  to  provide  this  emergency 
assistance  in  the  affected  areas  for  a  period 
of  48  hours.  You  may  extend  the  period  of 
assistance,  as  warranted.  This  assistance 
excludes  regular  time  costs  for  subgrantees' 
regular  employees.  Assistance  under  this 
emergency  is  authorized  at  75  percent 
Federal  funding  for  eligible  costs. 

Further,  you  are  authorized  to  make 
changes  to  this  declaration  to  the  extent 
allowable  imder  the  Stafford  Act. 

Notice  is  hereby  given  that  pursuant 
to  the  authority  vested  in  the  Director  of 
the  Federal  Emergency  Management 
Agency  imder  Executive  Order  12148, 1 
hereby  appoint  Peter  Martinasco  of  the 
Federal  Emergency  Management  Agency 
to  act  as  the  Federal  Coordinating 
Officer  for  this  declared  emergency. 

I  do  hereby  determine  the  following 
areas  of  the  State  of  New  York  to  have 
been  affected  adversely  by  this  declared 
emergency: 

The  counties  of  Erie  and  Niagara  for 
emergency  protective  measures  under  the 
Public  Assistance  program  for  a  period  of  48 
hours. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program:  83.539,  Crisis 
Counseling:  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IPG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

JoeM-AlIbaogh, 

Dinctor. 

[FR  Doc.  02-1316  Filed  1-17-02;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-3170-EM] 

New  York;  Amendment  No.  1  to  Notice 
of  an  Emergency  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  an  emergency  for  the  State  of  New 
York.  {FEMA-3170-EM),  dated 
December  31,  2001.  and  related 
determinations. 

EFFECTIVE  DATE:  January  8,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Madge  Dale,  Readiness,  Response  and 
Recovery  Directorate,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472,  (202)  646-2705 
or  madge.dale@fema.gov. 
SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that  as  authorized  by  the 
President  in  a  letter  dated  December  31, 
2001,  FEMA  is  extending  the  time 
period  for  emergency  protective 
measures  under  the  Public  Assistance 
program  from  48  hours  to  120  hours. 
Assistance  tmder  this  emergency  is 
authorized  at  75  percent  Federal 
funding  for  eligible  costs. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537. 
Commimity  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA):  83.542.  Fire  Suppression 
Assistance:  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Prc^am) 

Joe  M.  Allbaugh, 

Director. 

[FR  Doc.  02-1317  Filed  1-17-02;  8:45  am] 

BIUMG  CODE  STIS-U-P 


FEDERAL  RESERVE  SYSTEM 

Fommttons  of,  Acquisitions  Isy,  and 
Morgsrs  of  Banl(  Holding  Comjpanios 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piusuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statuses 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 


banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throu^out  the  United  States. 
Additional  Information  on  all  bank 
holding  companies  may  be  obtained 
firom  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  11, 
2002. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White,  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1 .  Chinatnist  Financial  Holding 
Company,  Ltd.,  Taipei,  Republic  of 
China;  to  acquire  100  percent  of  the 
voting  shares  of  Chinatnist  Commercial 
Bank,  Ltd.,  Taipei,  Republic  of  China, 
and  thereby  indirectly  acquire  voting 
shares  of  China  Trust  Capital  A/S, 
Copenhagen  Denmark;  China  Trust 
Capital  B.V.,  Amsterdam,  The 
Netherlands;  and  China  Trust  Holdii^s 
Corporation,  New  York,  New  York;  and 
Chinatnist  Bank  (U.S.A.),  Torrance, 
California. 

B.  Federal  Reserve  Bank  of  San 
FraiHdflco  (Maria  Villanueva,  Consiuner 
Regulation  Group)  101  Market  Street, 

,  San  Francisco,  California  94105-1579: 
1 .  SinoPac  Holdings,  Taipei,  Taiwan, 
R.O.C.;  to  becolne  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Bank  SinoPac, 
Taipei,  Taiwan,  R.O.C.,  and  thereby 
indirectly  acquire  100  percent  of  the 
voting  shares  of  SinoPac  Bancorp,  and 
Far  East  National  Bank,  both  of  Los 
Angeles,  California. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  14.  2002. 
Rfrtieit  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-1282  Filed  1-17-02;  8:45  am] 
aajJNQ  cooc  6210-oa-s 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  99E-01 17] 

Determination  of  Regulatory  Review 
Period  fbr  Purposes  of  Patent 
Extension;  Heart  L^ser  System 

agency:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  the 
Heart  Laser  System  and  is  publishing 
this  notice  of  that  determination  as 
required  by  law.  FDA  has  made  the 
determination  because  of  the 
submission  of  an  application  to  the 
Commissioner  of  Patents  and 
Trademarks,  Department  of  Commerce, 
for  the  extension  of  a  patent  which 
claims  that  medical  device. 
ADDRESSES:  Submit  written  commits 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Claudia  V.  Grillo,  Office  of  Regulatory 
Policy  (HFD-007),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amoimt  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medical  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  or  the  device  and  runs 
imtil  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  imtil 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  coimt 
toward  the  actual  amoimt  of  extension 


that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occiured  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  Heart  Laser  System. 
Transmyocardial  revascularization  with 
the  Heart  Laser  System  is  indicated  for  , 
the  treatment  of  patients  with  stable 
angina  refractory  to  medical  treatment 
and  secondary  to  objectively 
demonstrated  coronary  artery 
atherosclerosis  not  amenable  to  direct 
coronary  revascularization.  Subsequent 
to  this  approval,  the  Patent  and 
Trademark  Office  received  a  patent  term 
restoration  application  for  the  Heart 
Laser  System  (U.S.  Patent  No. 
5,125,926)  from  PLC  Medical  Systems, 
Inc.,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
March  16, 1999,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  medical 
device  had  imdergone  a  regulatory 
review  period  and  that  the  approval  of 
the  Heart  Laser  System  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Subsequently,  the 
Patent  and  Trademark  Office  requested 
that  FDA  determine  the  product's 
regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
the  Heart  Laser  System  is  3,135  days.  Of 
this  time,  2,586  days  occurred  during 
the  testing  phase  of  the  regulatory 
review  period,  while  549  days  occurred 
dtuing  the  approval  phase.  "These 
periods  of  time  were  derived  from  the 
following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun:  January 
21, 1990.  The  applicant  claims  that  the 
investigational  device  exemption  (IDE) 
required  under  section  520(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360j(g))  for  human 
tests  to  begin  became  effective  on 
November  30. 1990.  However,  FDA 
records  indicate  that  the  IDE  was 
determined  substantially  complete  for 
clinical  studies  to  have  begun  on 
January  21, 1990, 'which  represents  the 
IDE  effective  date. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
U.S.C.  360e):  February  18, 1997.  FDA 
has  verified  the  applicant's  claim  that 
the  premarket  approval  application 
(PMA)  for  the  Heart  Laser  System  (PMA 


P950015)  was  initially  submitted 
February  18. 1997. 

3.  The  date  the  application  was 
approved:  August  20, 1998.  FDA  has 
verified  the  applicant's  claim  that  PMA 
P950015  was  approved  on  August  20, 
1998. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  695  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  and  ask  for  a  redetermination 
by  March  19.  2002.  Furthermore,  any 
interested  person  may  petition  FDA  for 
a  determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during  the  regulatory  review 
period  by  July  17,  2002.  To  meet  its 
biuden,  the  petition  must  contain 
sufficient  facts  to  merit  an  FDA 
investigation.  (SeeH.  Rept.  857.  part  1. 
98th  Cong.,  2d  sess..  pp.  41-42. 1984.) 
Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  September  28,  2001. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy.  Center  for  Drug 
Evaluation  and  Research. 
[FR  Doc.  02-1320  Filed  1-17-02;  8:45  am] 

BIUJNC  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agsncy  Information  Collection 
Activities:  Proposed  Collection: 
Comment  Reqiiest 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
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Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  the  Office  of  Management 
and  Budget  under  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  proposed  project  or 
to  obtain  a  copy  of  die  data  collection 
plans  and  draft  instruments,  call  the 
HRSA  Reports  Clearance  Officer  on 
(301)  443-1129. 

Comments  are  invited  an:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 


Type  of  report 


the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Pro)ect:  National  Health 
Service  Corps  (NHSC)  Waiver  Request 
Worksheets  (OMB  No.  0915-0234)— 
Revision 

The  National  Health  Service  Corps 
(NHSC)  of  HRSA's  Bureau  of  Health 
Professions  (BHPr)  is  committed  to 
improving  the  health  of  the  Nation's 
underserved  by  uniting  conunilnities  in 
need  with  caring  health  professionals 


and  by  supporting  communities'  efforts 
to  build  better  systems  of  care. 

The  NHSC  Site  Bill  is  sent  to  all  sites 
where  NHSC  members  have  been 
assigned  for  all  or  part  of  the  calendar 
year.  The  sites  are  billed  for  the  full 
amoimt  of  the  calculated  costs 
associated  with  the  assignee(s).  The 
Public  Health  Service  Act,  Section 
334(b)  contains  provisions  which  permit 
a  waiver  of  the  reimbursement 
requirement  for  entities  which  are 
assigned  Corps  members.  The  Waiver 
Request  Worksheets  are  used  by  the 
NHSC  to  collect  the  necessary 
information  from  sites  which  are 
requesting  a  waiver  to  determine  if  such 
a  waiver  is  justified. 
•  Estimates  of  annualized  reporting 
biuden  are  as  follows: 


BiNing  Form  . 

Budget  Forni 

Total 


Number  of 
respondents 


1200 
1200 
1200 


Responses 
per  respond- 
ent 


Total 
responses 


1200 
1200 
2400 


Hours  per 
response 


.25 

.TO 

1.00 


Total  txjrden 
hours 


300 

900 

2400 


Send  comments  to  Susan  G.  Queen, 
PhJ3.,  HRSA  Reports  Clearance  Officer, 
Room  14-33,  Parklavra  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  10,  2002.    | 
lane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

(FR  Doc.  02-1283  Filed  1-17-02;  8:45  am] 
MLUNG  COOC  4165-1S-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DoelHt  No.  FR-4730-N-03] 

Faderal  Property  Suitable  ae  Facilities 
to  Assist  tlie  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 

SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  Johnston,  room  7262,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street.  SW.,  Washington, 
DC  20410;  telephone  (202)  708-4300; 
TTY  nimiber  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 


telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 

SUPPLEMENTARY  INFORMATION:  In 

accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKiimey 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  imderutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Coiul  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  {D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 


made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 
property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
ovtm  site  at  their  ovm  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Brian  Rooney, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provided  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
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Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
imavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  virrite  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  begirming  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Agriculture:  Ms. 
Marsha  Pruitt,  Realty  Officer, 
Department  of  Agriculture,  Reporters 
Building,  300  7th  St.,  SW.,  Rm  310B, 
Washington,  DC  20250;  (202)  720-4335; 
DOT:  Mr.  Rugene  Spruill,  Principal, 
Space  Management,  SVC-140, 
Transportation  Administrative  Service 
Center,  Department  of  Transportation, 
400  7th  St.,  SW,  Rm  2310,  Washington, 
DC  20590;  (202)  366-4246;  GSA:  Mr. 
Brian  K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
0052; interior:  Ms.  Linda  Tribby, 
Acquisition  &  Property  Management, 
Department  of  the  Interior,  1849  C  St., 
NW,  MS5512,  Washington.  DC  20240; 
(202)  219-0728;  (These  are  not  toll-fr«e 
numbers). 

Dated:  lanuary  10,  2002. 
John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

Suitable/Available  Properties 

Buildings  (by  State) 
Kentucky 

Residence 

420  Willow  Street 

Moorhead  Co:  KY  40351 

Landholding  Agency:  Agriculture 

Property  Number:  15200210004 

Status:  Excess 

Conunent:  1300  sq.  ft.,  brick 

Ranger's  Residence 

125  Cherrv  Road 

BereaCo:'KY 


Landholding  Agency:  Agriculture 
Property  Number:  15200210005 
Statusr  Excess 
Comment:  1680  sq.  ft.,  brick,  needs  repair 

Montana 

Ranger  Residence  Garage 

401  Manix  Street 

Augusta  Co:  Lewis  &  Clark  MT  59422- 

Landholding  Agency:  Agriculture 

Property  Number:  15200210001 

Status:  Excess 

Comment:  372  sq.  ft.,  needs  repair,  most 

recent  use — bunkhouse.  off-site  use  only 
Ranger  Residence 
401  Manix  Street 
Augusta  Co:  Lewis  &  Clark  MT 
Landholding  Agency:  Agriculture 
Property  Number:  15200210002 
Status:  Excess 
Comment:  856  &  700  sq.  ft.,  needs  repair. 

most  recent  use — bunkhouse.  off-site  use 

only 
Choteau  Bunkhouse 
4236  Hwv  89 

Choteau  Co:  Teton  MT  59422- 
Landholding  Agency:  Agriculture 
Property  Number:  15200210003 
Status:  Excess 
Comment:  1209  sq.  ft.,  needs  repair,  presence 

of  asbestos,  most  recent  use — bunkhouse. 

off-site  use  only 

Land  (by  State) 

New  [ersey 

0.27  acres 

lots  3103.  3106 

209  Bav  Road 

Ocean  City  Co:  Cape  May  NJ  08226- 

Landholding  Agency:  GSA 

Property  Number:  54200210003 

Status:  Surplus 

Comment:  Undeveloped  land,  endangered 

species  documented 
GSA  Number:  l-U-NI-645 

North  Carolina 

4.939  acres 
Staton  Road 
Greenville  Co:  Pitt  NC 
Landholding  Agency:  GSA 
Property  Number:  54200210002 
Status:  Surplus 
Comment:  Undeveloped  land 
GSA  Number:  4-D-NC-738 

Washington 

Richland  Rail  R/W 

East  of  1335  Lee  Blvd. 

Richland  Co:  Benton  WA 

Landholding  Agency:  GSA 

Property  Number:  54200210005 

Status:  Excess  ■ 

Comment:  0.59  acre,  long  narrow  curved 

strip,  most  recent  use — gravel  rail  bed/ 

parking 
GSA  Number:  9-B-WA-l  197 

Unsuitable  Properties 

Buildings  (by  State) 

Maryland 

Bldg.  #81 

U.S.  Coast  Guard  YARD 

Baltimore  Co:  Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87200210001 


Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  #85 

U.S.  Coast  Guard  YARD 

Baltimore  Co:  Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87200210002 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  #86 

U.S.  Coast  Guard  YARD 

Baltimore  Co:  Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87200210003 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  #86D 

U.S.  Coast  Guard  YARD 

Bahimore  Co:  Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87200210004 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  #149 

U.S.  Coast  Guard  YARD 

Baltimore  Co:  Baltimore  MD  21226- 

Landholding  Agencv:  DOT 

Property  Number:  87200210005 

Status:  Underutilized 

Reason:  Se<:ured  Area 

New  Mexico 

Bldg.  220.  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Interior 

Properly  Number:  61200210002 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  222.  TA-16 

Los  Alamos  National  I^b 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Interior 

Properly  Number:  61200210003 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  223,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Interior 

Property  Number:  61200210004 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  224.  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landhoiding  Agency:  Interior 

Property  Number:  61200210005 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  226.  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Interior 

Property  Number:  61200210006 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  l.TA-22 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Interior 
Property  Number:  61200210007 
Status:  Excess 
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Reason:  Secured  Area:  Extensive 

deterioration 
Bldg.  25,  TA-22 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Interior 
Property  Number:  61200210006 
Status:  Excess 
Reason:  Secured  Area;  Extensive 

deterioration 

New  York 

Middle  Marker 

Wind  Shear  Site 

31st  Ave  &  75th  St 

Fackson  Heights  Co:  Queens  NY  11434- 

Landholding  Agency:  GSA 

Property  Number:  54200210004 

Status:  Surplus 

Reason:  Extensive  deterioration 

GSA  Number:  l-U-NY-889     ! 

Washington 

Dam  Tenders  Qtrs. 

O'SuUivan  Dam 

Warden  Co:  Grant  WA  98857-1 

Landholding  Agency:  Interior 

Property  Number:  61200210009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Cox  Property 

Road  7820 

Mesa  Go:  Franklin  WA  99343 

Landholding  Agency:  Interior 

Property  Number:  61200210010 

Status:  Unutilized 

Reason:  Extensive  deterioration 


ACnON:  Notice  of  decision  approving 
lands  for  conveyance. 


J 


Unsuitable  Properties 

Land  (by  State) 

California 

1.23  acre 

Delta-Mendota  Canal 

Bell  Road 

Stanislaus  Co:  CA 

Property  Number:  61200210001 

Status:  Underutilized 

Reason:  Floodway 

Kentucky 

64.47  acres 

between  airport  &  prison 

Pine  Knot  Co:  McCreary  KY  42635- 

Landholding  Agency:  GSA 

Property  Number:  54200210001 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone 
GSA  Number:  4-I-KY-0610 

(PR  Doc.  02-1030  Filed  1-17-02;  8:45  am] 

BIUJNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

BuTMu  of  Land  Management 

[AK-962-1410-MY-P;  F-21901-56,  F- 
21904-91,  DOA-12] 

Alaska  Native  Claims  Selection 

agency:  Bureau  of  Land  M an^ement. 
DOL 


SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Doyon,  Limited,  for  lands  in 
Tps.  10  S.,  Rs.  20  and  21  W.,  Fairbanks 
Meridian,  Alaska,  located  in  the  vicinity 
of  Denali  National  Preserve,  aggregating 
approximately  37,235  acres.  Notice  of 
the  decision  will  also  be  published  foiu 
times  in  the  Fairbanks  Daily  News- 
Miner. 

DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  imtil  February 
19,  2002  to  file  an  appeal. 

2.  Parties  receiving  service  by 
certified  mail  shall  have  30  days  fitim 
the  date  of  receipt  to  file  an  appeal. 

Parties  who  do  not  file  ah  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  fi'om:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Opp  Waldal,  (907)  271-5669. 

Barbara  Opp  Waldal, 

Land  Law  Examiner.  Branch  ofANCSA 

Adjudication. 

[PR  Doc.  02-1380  Filed  1-17-02;  8:45  am] 

BILLING  CODE  4310-8S-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 
[CA-350-1060-JJ] 

Notice  of  Public  Meetings  on  tlie  Use 
of  Helicoptere  and  Motorized  Vehicles 
in  Wild  Horse  and  Burro  Gattier 
Operations 

AGENCY:  Bureau  of  Land  Management, 

Interior;  Eagle  Lake  Field  Office. 

Susanville,  California. 

ACTION:  Notice  of  public  meetings  on  the 

use  of  helicopters  and  motorized 

vehicles  in  wild  horse  and  burro  gather 

operations. 

SUMMARY:  In  accordance  with  43  CFR 
4740.1(b),  two  public  meetings  wrill  be 
held  to  discuss  the  use  of  helicopters 
and  other  motorized  vehicles  during 
wild  horse  and  burro  gathering 
operations  on  public  lands  managed  by 
the  Bureau  of  Land  Manage'ment's 


Surprise,  Eagle  Lake,  and  Alturas  Field 
Offices. 

SUPPLEMENTARY  INFORMATION:  The 
meetings  will  be  conducted  on  Monday, 
April  15,  2002,  at  the  Bureau  of  Land 
Management's  Eagle  Lake  Field  Office, 
2950  Riverside  Drive,  Susanville, 
California,  and  on  Tuesday,  April  15, 
2002,  at  the  Bureau  of  Land 
Management's  Surprise  Field  Office, 
602  Cressler  Street,  Cedarville, 
California.  Both  meetings  will  begin  at 
7  p.m.  The  use  of  helicopters  and  other 
motorized  equipment  in  conducting 
wild  horse  and  burro  gathers  during 
calendar  year  2002  will  be  discussed 
and  the  public  will  be  given  the 
opportimity  to  submit  oral  or  written 
comments  during  the  meeting. 
FOR  FURTHER  INFORMATION:  Contact 
Linda  Hansen,  Eagle  Lake  Field 
Manager,  at  (530)  257-5381  0456,  or 
Rob  Jeffers,  Wild  Horse  and  Burro 
Specialist,  Surprise  Field  Office,  at  (530) 
279-6101.  . t 

Linda  D.  Hansen, 

Field  Manager.  iii-ipr;:'*  ? 

[FR  Doc.  ^-1378  Filed  1-17-02;  8:45  am] 

BIUJNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-030-1430-PE;  NMNMIOUTS] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  Act 
Classification;  New  Mexico 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 
ACTION:  Notice  of  realty  action: 
Recreation  and  Public  Purposes  (R&PP) 
Act  classification. 

SUMMARY:  The  following  public  land  in 
Dona  Ana  County,  New  Mexico  has 
been  examined  and  foimd  suitable  for 
classification  for  lease  or  conveyance  to 
Gadsden  Independent  School  District 
(GISD),  New  Mexico  under  the 
provision  of  the  R&PP  Act,  as  amended 
(43  U.S.C.  869  et  seq.).  GISD  proposes 
to  use  the  land  for  an  elementary  school 
site. 

T.  26  S..  R.  5  E..  NMPM 

Section  13,  part  of  the  S1/2SE1/4NE1/4 

Containing  approximately  20  acres. 

DATES:  Comments  regarding  the 
proposed  lease/conveyance  or 
classification  must  be  submitted  on  or 
before  March  4,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
the  BLM,  Las  Cruces  Field  Office.  1800 
Marquess,  Las  Cruces,  New  Mexico 
88005. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Gilda  Fitzpatrick  at  the  address  above  or 
at  (505)  525-4454. 

SUPPLEMENTARY  INFORMATION:  Lease  or 
conveyance  will  be  subject  to  the 
following  terms,  conditions,  and 
reservations. 

1.  Provisions  of  the  R&PP  Act  and  to 
all  applicable  regulations  of  the 
Secretary  of  the  Interior. 

2.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  lease/patent 
issuance. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Any  other  reservations  that  the 
authorized  officer  determines 
appropriate  to  ensure  public  access  and 
proper  management  of  Federal  lands 
and  interests  therein. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  lease  or  conveyance  imder 
the  R&PP  Act  and  leasing  under  the 
mineral  leasing  laws.  On  or  before 
March  4,  2002  ,  interested  persons  may 
submit  comments  regarding  the 
proposed  lease/conveyance  or 
classification  of  the  land  to  the  District 
Manager,  Las  Cruces  Field  Office,  1800 
Marquess,  Las  Cruces,  New  Mexico 
88005.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective 
March  19,  2002. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  an 
elementary  school  site.  Comments  on 
the  classification  are  restricted  to 
whether  the  land  is  physically  suited  for 
the  proposal,  whether  the  use  will 
maximize  the  future  use  or  uses  of  the 
land,  whether  the  use  is  consistent  with 
local  planning  and  zoning,  or  if  the  use 
is  consistent  with  State  and  Federal 
programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  an  elementary  school. 


Dated:  October  15.  2001. 
Leonard  T.  Broolcs, 

Acting  Field  Manager,  BLM  Las  Cruces  Field 
Office. 

[FR  Doc.  02-1383  Filed  1-17-02;  8:45  am] 
BILUNG  CODE  4310-VC-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

PD074-<I2-143(M>U  241E] 

IdalK);  Notice  of  Intent  To  Prepare  a 
Land  Use  Plan  Amendment  and 
Environmental  Assessment 

agency:  Bureau  of  Land  Management, 
Department  of  Interior. 
action:  Notice  of  intent  to  prepare  a 
land  use  plan  amendment  and 
Environmental  Assessment  (EA)  to 
provide  for  a  proposed  direct  land  sale. 

SUMMARY:  Pursuant  to  43  CFR  1600,  the 
Bureau  of  Land  Management  (BLM) 
.Idaho  Falls  Field  Office  is  considering 
an  amendment  to  the  Medicine  Lodge 
Resource  Management  Plan  (RMP)  to 
provide  for  the  possible  disposal  by 
direct  sale  of  approximately  140  acres  of 
public  land  in  Madison  County,  Idaho. 
DATES:  Comments  regarding  the 
proposed  plan  amendment  must  be 
received  on  or  before  March  4,  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to  Joe  Kiaayenbrink,  Field 
Manager,  Idaho  Falls  Field  Office,  1405 
Hollipark  Drive,  Idaho  Falls,  Idaho 
83401.  If  you  wish  to  withhold  your 
name  or  street  address  from  public 
review  or  from  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
proposed  plan  amendment  may  be 
obtained  by  contacting  Skip  Staffel, 
Realty  Specialist,  at  the  above  address 
or  by  calling  (208)  524-7562. 
SUPPLEMENTARY  INFORMATION:  The 
following  described  public  land  in 
Madison  Coimty,  Id^o,  will  be 
examined  for  possible  disposal  by  direct 
sale  under  sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976, 43  U.S.C.  1713  and  1719. 

Boise  Meridian,  Idaho 

T.  6  N.,  R.  38  E., 


Sec;  26,  NV2SWV4  and  SW'ASWV*; 
Sec.  27.  EVzSE'A  (that  portion  east  of  the 
Twin  Buttes  Road). 

The  land  described  above  contains  140 
acres,  more  or  less. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  land  described 
above  will  be  segregated  from 
appropriation  imder  the  public  land 
laws,  including  the  mining  laws,  except 
for  the  sale  provisions  of  FLPMA. 

An  environpental  assessment  will  be 
completed  for  this  action.  If  the  land  is 
found  suitable  for  disposal,  the  United 
States  would  offer  it  for  direct  sale  to 
Madison  County  at  fafr  market  value. 
This  action  would  provide  Madison 
Coimty  with  a  site  for  solid  waste 
disposal.  The  public  is  invited  to 
provide  scoping  comments  on  the  issues 
that  should  be  addressed  in  the  plan 
amendment  and  environmental 
assessment.  The  following  resources 
will  be  considered  in  preparation  of  the 
plan  amendment:  lands,  wildlife, 
recreation,  wilderness,  range,  minerals,   - 
cultural  resources,  watershed/soils, 
threatened/endangered  species,  and 
hazardous  materials.  Staff  specialists 
representing  these  resources  will  make 
up  the  plcuining  team.  Planning  issues 
will  include  the  same  planning  criteria 
originally  considered  for  the  Medicine 
Lodge  RMP;  however,  issues  for  this 
amendment  are  expected  to  primarily 
involve  the  adjustment  of  land  tenure. 
This  action  is  not  expected  to  be 
controversial. 

No  public  meetings  are  scheduled. 

Current  land  use  planning 
information  is  available  at  the  Idaho 
Falls  BLM  office.  Office  hours  are  7:45 
a.m.  to  4:30  p.m.,  Monday  through 
Friday  except  holidays. 

Dated:  December  17,  2001. 
Joe  Kraayenbrink, 

Field  Manager.  Idaho  Falls  Field  Office. 
[FR  Doc.  02-1382  Filed  1-17-02;  8:45  am) 
BNXINa  COOE  4310-M-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Martagement 
[UT-930-1610-OO] 

Utah  Bureau  of  luind  Management 
Price  Field  Office  Resource 
Martagement  f>tan  and  ttie  Richfield 
Field  Office  Resource  Management 
Plan;  Extension  of  Scoping  Periods. 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  extension  of  scoping 

periods. 

summary:  The  Price  Field  Office  and 
Richfield  Field  Office  published  Notices 


V.mAm 


>1     1»< 
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of  Intent  to  prepare  Resource 
Management  Plans  (RMP)  in  the  Federal 
Register  on  November  7  and  November 
1,  2001  respectively.  These  notices 
officially  started  the  scoping  process  for 
each  planning  area. 

Since  that  time,  the  public  has 
expressed  an  interest  in  extending  the 
scoping  period  for  each  of  these  plans. 
In  order  to  be  responsive  to  the  public, 
the  Utah  Bureau  of  Land  Management 
(BLM)  hereby  extends  the  scoping 
periods  for  both  of  the  above  mentioned 
plans. 

Comments,  including  names  and 
addresses  of  respondents,  will  be 
available  for  public  review  at  the  BLM 
offices  listed  in  this  notice  during 
regular  business  hours.  If  you  wish  to 
withhold  your  name  and  or  address 
from  public  review  or  from  disclosure 
imder  the  Freedom  of  Information  Act, 
you  must  state  so  prominently  at  the 
beginning  of  your  written  comments. 

Public  notification  of  scoping 
meetings  and  open  houses  will  be  made 
in  local  and  regional  publications  at 
least  15  days  prior  to  the  meetings  being 
held.  Meetings  are  expected  to  be  held 
in  locally  affected  communities  as  well 
as  the  Wasatch  Front  area. 

Even  though  the  formal  scoping 
period  ends  on  the  dates  described 
below,  opportunities  to  get  involved  in 
plaiyiing  are  still  available  for  all  of  our 
planning  efforts.  You  are  welcome  at 
any  time  to  contact  our  offices  which 
are  Involved  in  planning.  Our  ability  to 
consider  your  input  will  become  more 
limited  the  closer  we  get  to  alternative 
development  and  analysis.  These  phases 
are  expected  to  begin  in  l^te  summer 
and  fall  of  2002.  | 

DATES:  The  scoping  period  for  the  Price 
Field  Office  Resource  Management  Plan 
is  extended  to  February  1,  2002.  The 
scoping  period  for  the  Richfield  Field 
Office  Resoiuce  Management  Plan  is 
extended  to  April  1,  2002.  All 
comments  regarding  issues,  concerns, 
resource  values,  or  considerations  for 
alternative  development  are  due  by  the 
dates  listed  above  and  will  be 
summarized  in  a  forthcoming  Scoping 
Simimary  Report. 

ADDRESSES:  For  the  Richfield  Field 
Office  Resource  Management  Plan, 
written  comments  should  be  sent  to 
RMP  Comments,  Biueau  of  Land 
Management,  Richfield  Field  Office,  150 
East  900  North,  Richfield  Utah  84701;  or 
faxed  at  1-435-896-1550.  For  the  Price 
Field  Office  Resource  Management  Plan, 
written  comments  should  be  sent  to 
RMP  Comments,  Bureau  of  Land 
Management,  Price  Field  Office,  125 
South  600  West.  Price,  Utah  84501;  or 
faxed  at  l>«35-636-3657, 


Documents  pertinent  to  these 
proposals  including  public  comment 
may  be  examined  at  either  BLM  Field 
Office  during  regular  business  hours;  8 
a.m.  to  4:30  p.m.,  Monday  through 
Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  If 

you  are  interested  in  the  Price  Field 
Office  RMP,  contact  Floyd  Johnson, 
Supervisory  Planning  Coordinator  at  1- 
435-636-3600  or  e-mail 
floydjohnson@ut.blm.gov.  If  you  are 
interested  in  the  Richfield  Field  Office 
RMP,  contact  Frank  Erickson,  Assistant 
Field  Manager  for  Planning  at  1-435- 
896-1532  ore-mail 
frank_erickson@ut.blm.gov. 

Dated:  December  19,  2001. 
Sally  Wisely, 
Utah  State  Director. 
[FR  Doc.  02-1381  Filed  1-17-02;  8:45  am] 

BILLING  CODE  4310-$$-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-952-02-142&-BJ1 

Notice  of  Filing  of  Plats  of  Survey;  New 
Mexico 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  plats  of  siuvey  described 
below  are  scheduled  to  be  officiaUy 
filed  in  the  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  (30)  thirty  calendar  days 
from  the  date  of  this  publication. 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  7  N..  R.  13  W..  approved  September  18, 
2001,  for  Group  946  NM; 

Indian  Meridian,  Oklahoma 

T.  11  N.,  R.  10  E..  approved  September  27, 

2001,forGroup74OK: 
T.  7  N..  R.  14  W.,  approved  September  18, 

2001.  for  Group  62  OK; 

Texas 

Padre  Island  National  Seashore,  approved 
September  27,  2001.  for  Group  6  TX; 

Amended  Protraction  Diagrams  for 

T.  15  S.,  R.  9  W.,  approved  September  18, 

2001.  NM; 
T.  16  S..  R.  9  W.,  approved  September  18, 

2001.  NM; 
T.  17  S.,  R.  9  W.,  approved  September  27, 

2001,  NM; 
T.  16  S.,  R.  10  W.,  approved  September  27, 

2001,  NM; 

If  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 


filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  until  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  siu^eys 
must  file  a  written  protest  with  the  NM 
State  Director,  Bureau  of  Land 
Management,  stating  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed.  The  above-listed  plats 
represent  dependent  resurveys,  surveys, 
and  subdivisions. 

These  plats  will  be  available  for 
inspection  in  the  New  Mexico  State 
Office,  Bureau  of  Land  Management,  PO 
Box  27115,  Santa  Fe,  New  Mexico, 
87502-0115.  Copies  may  be  obtained 
from  this  office  upon  payment  of  $1.10 
per  sheet. 

Dated:  January  4,  2002. 
Stephen  W.  Beyerlein, 
Acting  Chief  Cadastral  Surveyor,  for  New 
Mexico. 
[FR  Doc.  02-1384  Filed  1-17-02;  8:45  am] 

BILLING  CODE  4310-fB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[OR-957-^00-1420-BJ:  GP02-0009] 

Rling  of  Plats  of  Survey:  Oregon/ 
Washington 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  plats  of  survey  of  the 
following  described  lands  are  scheduled 
to  be  officially  filed  in  the  Oregon  State 
Office,  Portland,  Oregon,  thirty  (30) 
calendar  days  from  the  date  of  this 
,  publication. 

Willamette  Meridian 

Oregon 

T.  25  S.,  R.  7  W.,  accepted  August  15,  2001 
T.  9  S.,  R.  3  E..  accepted  August  22,  2001 
T.  40  S.,  R.  8  W.,  accepted  September  7.  2001 
T.  38  S.,  R.  3  W.,  accepted  September  7,  2001 

Washington 

T.  17  N.,  R.  11  E.,  accepted  September  7, 

2001 
T.  40  N.,  R.  34  E.,  accepted  September  27, 

2001 

If  protests  gainst  a  survey,  as  shown 
on  any  of  the  above  plat(s),  are  received 
prior  to  the  date  of  official  filing,  the 
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filing  will  be  stayed  pending 
consideration  of  the  protest(s).  A  plat 
will  not  be  officially  filed  until  the  day 
after  all  protests  have  been  dismissed 
and  become  final  or  appeals  from  the 
dismissal  affirmed. 

The  plat(s)  will  be  placed  in  the  open 
files  of  the  Oregon  State  Office,  Bureau 
of  Land  Management,  1515  S.W.  5th 
Avenue,  Portland,  Oregon  97201,  and 
will  be  available  to  the  public  as  a 
matter  of  information  only.  Copies  of 
the  plat(s)  may  be  obtained  from  the 
above  office  upon  required  payment.  A 
person  or  party  who  wishes  to  protest 
against  a  survey  must  file  with  the  State 
Director,  Bureau  of  Land  Management, 
Portland,  Oregon,  a  notice  that  they 
wish  to  protest  prior  to  the  proposed 
official  filing  date  given  above.  A 
statement  of  reasons  for  a  protest  may  be 
filed  with  the  notice  of  protest  to  the 
State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
proposed  official  filing  date. 

Ine  above-listed  plats  represent 
dependent  resxuveys,  surveys,  and 
subdivision. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bureau  of  Land  Management,  (1515 
S.W.  5th  Avenue)  PO  Box  2965, 
Portland,  Oregon  97208. 
Dated:  October  12.  2001. 
Robert  D.  DeViney,  Jr., 
Branch  of  Realty  and  Records  Services. 
[FR  Doc.  02-1377  Filed  1-17-02;  8:45  am) 
BILUNG  COOE  4310-33-M 


INTERNATIONAL  TRADE 
COMMISSION 

Pnvestigation  No.  337-TA-467] 

Certain  Canary  Yellow  Self-Stick 
Repositionable  Note  Products 

AGENCY:  United  States  International 

Trade  Commission. 

action:  Correction  notice  for  the  subject 

investigation. 

SUMMARY:  On  January  7,  2002,  the 
Commission  published  in  the  Federal 
Register  (67  FR  757)  a  notice  of 
investigation  in  certain  canary  yellow 
self-stick  repositionable  note  products 
under  section  337  of  the  Tariff  Act  of 
1930,  as  amended  (19  U.S.C.  1337).  The 
Commission  gives  notice  of  a  needed 
correction  to  the  above  mentioned 
notice.  The  date  "December  17,  2001" 
in  the  sentence  following  the  words 
"Scope  of  Investigation"  should  be 
"December  27,  2001." 
EFFECTIVE  DATE:  January  7,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  R.  Whieldon,  Esq.  (202-205- 


2580),  U.S.  International  Trade 
Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

Issued:  January  14,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Acting  Secretary. 
IFR  Doc.  02-1302  Filed  1-17-02;  8:45  am] 

BILLING  COOE  7020-04-P 


JUDICIAL  CONFERENCE  OF  THE 
UNITED  STATES 

Hearing  of  the  Judicial  Conference 
Advisory  Committee  on  Rules  of  Civil 
Procedure 

AGENCY:  Judicial  Conference  of  the 

United  States,  Advisory  Committee  on 

Rules  of  Civil  Procedures. 

ACTION:  Notice  of  cancellation  of  open 

hearing. 

summary:  The  public  hearing  on 
proposed  amendments  to  the  Federal 
Rules  of  Civil  Procedure,  scheduled  for 
February  4,  2002,  in  Dallas,  Texas,  has 
been  canceled. 

FOR  FURTHER  INFORMATK)N  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  January  14,  2002. 
John  K.  Rabiej, 

Chief  Rules  Committee  Support  Office. 
[FR  Doc.  02-1361  Filed  1-17-02;  8:45  am] 
BILLING  COOE  221 0-SS-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  Departmental 
policy,  including  28  CFR  50.7,  notice  is 
hereby  given  that  a  proposed  Consent 
Decree  in  United  States  of  America  and 
State  of  Louisiana  v.  City  of  Baton 
Rouge  and  Parish  of  East  Baton  Rouge. 


Civil  Action  No.  01-978-8-^-3,  was 
lodged  on  November  13,  2001,  with  the 
United  States  District  Court  for  the 
Middle  District  of  Louisiana. 

The  proposed  Consent  Decree  settles 
an  action  brought  under  Clean  Water 
Act  ("CWA")  Section  301.  33  U.S.C. 
1311,  for  civil  penalties  and  injunctive 
relief  for  violations  related  to  the 
publicly  owned  treatment  works  owned 
and  operated  by  the  City /Parish.  The 
Consent  Decree  resolves  all  claims  in 
the  Complaint  and  provides  for 
injunctive  relief,  a  civil  penalty  of 
$729,500;  a  $1,125  million 
supplemental  environmental  project 
that  will  connect  certain  neighborhoods 
to  the  sewage  treatment  system;  and 
payment  $216,000  in  stipulated 
penalties  which  accrued  under  a  prior 
Consent  Decree.  The  injunctive  relief 
will  require  the  City /Parish  to 
implement  specified  projects  including 
a  13-15  year  project  to  improve  its 
sewage  collection  system,  a  Sanitary 
Sewer  Overflow  Response  Plan  to 
protect  the  public  health  by  responding 
to  overflows,  and  an  extensive 
preventive  maintenance  program. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  frtim  the  date  of  this 
publication.  As  a  result  of  the  discovery 
of  anthrax  contamination  at  the  District 
of  Colimibia  mail  processing  center  in 
mid-October  2001 ,  the  delivery  of 
regular  first-class  mail  sent  through  the 
U.S.  Postal  Service  has  been  disrupted. 
Consequently,  public  comments  which 
are  addressed  to  the  Department  of 
Justice  in  Washington.  DC,  and  sent  by 
regular,  first-cla^s  mail  through  the  U.S. 
Postal  Service  are  not  expected  to  be 
received  in  timely  manner.  Therefore, 
comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  and 
sent:  (1)  c/o  United  Stetes  Attorneys 
Office,  Middle  District  of  Louisiana,  777 
Florida  St.,  Ste  208.  Baton  Rouge,  LA 
70801,  Attention:  John  Gaupp;  and/ or 
(2)  by  facsimile  to  (202)  353-0296;  and/ 
or  (3)  by  overnight  delivery,  other  than 
through  the  U.S.  Postal  Service,  to 
Chief,  Environmental  Enforcement 
Section,  1425  New  York  Avenue,  NW., 
13th  Floor,  Washington.  DC  20005.  Each 
communication  should  refer  on  its  face 
to  United  States  and  Louisiana  v.  Baton 
Rouge,  No.  01-978-B-M-3  (M.D.  La.), 
DOJ  Ref.  #  90-5-1-1-2769/1. 

Notice  of  this  Consent  Decree  was 
previously  published  at  66  FR  66931 
(2001),  and,  that  notice  instructed 
commenters  to  send  comments  via  the 
U.S.  Postal  Service  to  P.O.  Box  7611, 
Washington,  DC  20044-7611.  Due  to  the 
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same  mail  delivery  problems  referred  to 
in  the  previous  paragraph,  any 
comments  submitted  pursuant  to  the 
previous  notice  through  the  U.S.  Postal 
Service  are  not  expected  to  be  received 
in  a  timely  manner.  In  order  to  ensure 
that  all  comments  are  considered,  any 
persons  who  submitted  comments  via 
the  U.S.  Postal  Service  pursuant  to  the 
previous  notice  are  advised  to  resubmit 
those  comments  by  one  of  the  methods 
specified  in  the  previous  paragraph. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Middle  District 
of  Louisiana,  m  Florida  St.,  Ste  20». 
Baton  Rouge,  LA  70801,  and  at  the 
Region  6  office  of  the  Environmental 
Protection  Agency,  1445  Ross  Avenue, 
Dallas,  Texas  75202.  A  copy  of  the 
proposed  Consent  Decree  may  also  be 
obtained  by  fexing  a  request  to  Tonia 
IHeetwood,  Department  of  Justice 
Consent  Decree  Library,  fax  no.  (202) 
616-6584;  phone  confirmation  no.  (202) 
514-1547.  There  is  a  charge  for  the  copy 
(25  cent  per  page  reproduction  cost). 
Upon  requesting  a  copy,  please  mail  a 
check  in  the  amoimt  of  $67.75  payable 
to  the  "U.S.  Treasury"  to:  Consent 
Decree  Library,  U.S.  Department  of 
Justice,  P.O.  Box  7611,  Washington.  DC 
20044-7611.  The  check  should  refer  to 
United  States  and  Louisiana  v.  Baton 
Rouge.  No.  01-978-B-M-3  (M.D.  La.}, 
DOJ  Ref.  #  90-5-1-2769/1. 

Thomas  A.  Mariani,  |r.,        I 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-1298  Filed  1-17-02;  8:45  am] 

COM  441»-1»-ll 


DEPARTMENT  OF  JUSTICE 

Undf  Compfihentiv  EnvlfDnmental 
Retponee,  Compensation  and  Liability 
Act 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Goodyear  Tire  &■ 
Rubber  Co..  Coming.  Inc.  and  First 
Piedmont  Corp.,  Civil  Action  No. 
4:0lCV00062,  was  lodged  on  October 
30,  2001  with  the  United  States  District 
Court  for  the  Western  District  of 
Virginia.  The  consent  decree  resolves 
the  United  States'  claims  against 
defendants  with  respect  to  past  costs 
incurred  in  response  to  contamination 
at  the  First  Piedmont  Rodk  Quarry 
(Route  719)  Site  in  Pittsylvania  Coimty, 
Virginia,  pursuant  to  Section  107  of  the 
Comprehensive  Enviroiunental 


Response,  Compensation  and  Liability 
Act,  42  U.S.C.  9607. 

Under  the  consent  decree,  defendants 
will  pay  the  United  States  $973,095  in 
reimbursement  of  past  response  costs 
incurred  in  connection  with  the  Site. 
Said  amount  will  be  paid  within  thirty 
(30)  days  after  entry  of  the  consent 
decree  by  the  Court.  As  part  of  the 
proposed  settlement,  defendants  will 
receive  a  covenant  not  to  sue  for  and 
contribution  protection  for  past 
response  costs. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication,  comments  relating  to  the 
proposed  consent  decree  that  were 
previously  submitted  during  the  original 
comment  period.  Any  persons  who 
previously  submitted  comments  should 
resubmit  those  comments.  As  a  result  of 
the  discovery  of  anthrax  contamination 
at  the  District  of  Columbia  mail 
processing  center  in  mid-October,  2001, 
the  delivery  of  regular  first-class  mail 
sent  throu^  the  U.S.  Postal  Service  has 
been  disrupted.  Consequently,  public 
comments  which  are  addressed  to  the 
Department  of  Justice  in  Washington, 
DC  and  sent  by  regular,  first-class  mail 
through  the  U.S.  Postal  Service  are  not 
expected  to  be  received  in  a  timely 
manner.  Therefore,  comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  and  sent:  (1)  c/o  Natalie  Katz, 
USEPA  Region  HI  {3RC42),  1650  Arch 
Street,  Philadelphia,  PA  19103  and/or 
(2)  by  facsimile  to  (202)  353-0296;  and/ 
or  (3)  by  overnight  delivery,  other  than 
through  the  U.S.  Postal  Service,  to 
Chief,  Environmental  Enforcement 
Section,  1425  New  York  Avenue,  NW., 
13th  Floor,  Washington,  DC  20005.  Each 
communication  should  refer  on  its  face 
to  United  States  v.  Goodyear  Tire  6" 
Rubber  Co.,  Coming,  Inc.  and  First 
Piedmont  Corp.,  DOJ  #  90-11-3-07144. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Western  District 
of  Virginia,  105  Franklin  Road,  SW., 
Suite  One,  Roanoke,  Virginia  24008  and 
at  the  Region  3  office  of  the 
Environmental  Protection  Agency,  1650 
Arch  Street,  Philadelphia,  PA  19103.  A 
copy  of  the  proposed  Consent  Decree 
may  also  be  obtained  by  faxing  a  request 
to  Tonia  Fleetwood.  Department  of 
Justice  Consent  Decree  Library,  fax  no. 
(202)  616-6584;  phone  confirmation  no. 
(202)  514-1547.  There  is  a  charge  for  the 
copy  (25  cent  per  page  reproduction 
cost).  Upon  requesting  a  copy,  please 
mail  a  check  payable  to  the  "U.S. 
Treasury",  in  the  amoimt  of  $4.75,  to: 


Consent  Decree  Library,  U.S. 
Department  of  Justice,  P.O.  Box  7611, 
Washington,  DC  20044-7611.  The  check 
should  refer  to  United  States  v. 
Goodyear  Tire  6-  Rubber  Co.,  Coming, 
Inc.  and  First  Piedmont  Corp..  DOJ  # 
90-11-3-07144. 

Robert  D.  Brook, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environ/nent  and  Natural  Resources 

Division. 

[FR  Doc.  02-1296  Filed  1-17-02;  8:45  am) 

BtLUNG  CODE  4410-1S-iN 


DEPARTMENT  OF  JUSTICE 

Notice  of  l.odging  of  Consent  Decree 
Resolving  U.S.  v.  IBP  Inc.  (D. 
Nebrasiia) 

Notice  is  hereby  given  that  the  United 
States,  on  behalf  of  the  United  States 
Environmental  Protection  Agency 
("EPA"),  intends,  on  or  before  February 
4,  2002,  to  move  for  entry  of  the  Consent 
Decree  lodged  with  the  United  States 
District  Court  for  the  District  of 
Nebraska  on  October  12,  2001.  This 
Consent  Decree,  together  with  the 
Partial  Consent  Decree  for  Interim 
Injimctive  Relief  previously  entered  in 
this  case,  will  fully  resolve  the  United 
States'  Complaint  filed  on  January  12,    : 

2000,  in  the  District  of  Nebraska, 
alleging  violations  by  IBP,  inc.  [sic] 
("IBP").of  the  Clean  Air  Act,  42  U.S.C. 
7401  et  seq.;  the  Clean  Water  Act,  33 
U.S.C.  1311  et  seq.;  the  Resource 
Conservation  and  Recovery  Act,  42 
U.S.C.  6901  et  seq.;  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act,  42  U.S.C.  9601  et  seq.; 
and  the  Emergency  Planning  and 
Community  Right-To-Know  Act,  42 
U.S.C.  11001  et  seq.,  at  itis  Dakota  City 
Nebraska  slaughterhouse  facility. 

Notice  of  the  lodging  of  the  Consent 
Decree  was  previously  published  in  the 
Federal  Re^ster  on  November  15,  2001 
(Volume  66,  Number  221,  Page  57484), 
triggering  a  thirty-day  public  comment 
period  that  expired  on  December  15, 

2001.  One  set  of  comments  was  received 
during  this  period  by  facsimile 
transmission  on  December  12,  2001, 
from  a  Nebraska  group  called  Citizens 
Promoting  Environmental  Stewardship, 
to  which  the  United  States  will  respond  . 
in  connection. with  its  motion  to  enter 
the  Consent  Decree.  However,  as  a  result 
of  the  discovery  of  anthrax 
contamination  at  the  District  of 
Columbia  mail  processing  center,  the 
delivery  of  regular  first-class  mail  sent 
through  the  U.S.  Postal  Service  has  been 
disrupted.  Consequently,  any  additional 
public  comments  on  the  proposed 
Consent  Decree  that  were  timely  sent  to 
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the  Department  of  Justice  in 
Washington,  DC,  by  regular,  first-class 
mail  through  the  U.S.  Postal  Service,  but 
not  sent  by  additional  means  such  as 
overnight  or  facsimile  transmission, 
have  not  been  received.  This  notice, 
therefore,  is  intended  to  advise  any  such 
commenters  that  their  comments  on  the 
Proposed  Consent  Decree  have  not  been 
received  to  date.  Any  previously 
submitted  comments  thus  should  be  re- 
submitted by  January  31,  2002, 
addressed  to  tiie  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  and  sent:  (1)  c/o  Howard  Bunch, 
Office  of  Regional  Counsel.  U.S. 
Environmental  Protection  Agency, 
Region  VII,  901  N.  5th  St..  Kansas  City. 
Kansas  66101  and/or  (2)  by  facsimile  to 
(202)  353-0296;  and/or  (3)  by  overnight 
delivery,  other  than  through  the  U.S. 
Postal  Service,  to  Chief,  Environmental 
Enforcement  Section,  1425  New  York 
Avenue,  NW.,  13th  Floor,  Washington, 
DC  20005.  Each  communication  should 
refer  on  its  face  to  United  States  v.  IBP, 
DOJ  Ref.  #90-11-3-06517/1.  Any  such 
re-submitted  comments  will  be 
evaluated  and  responded  to  prior  to  any 
final  decision  by  the  United  States  to 
move  to  enter  the  Consent  Decree. 

Robert  E.  Maher. 

Assistant  Section  Chief,  Environmental 
Enforcement  Section.  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-1297  Filed  1-17-02;  8:45  am] 

BILLING  COOE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Guidance  to  Federal  Financial 
Assistance  Recipients  Regarding  Title 
VI  Prohibition  Against  Nationai  Origin 
Discrimination  Affecting  Limited 
English  Proficient  Persons 

agency:  United  States  Department  of 

Justice. 

ACTION:  Policy  guidance  dociunent. 

SUMMARY:  The  United  States  Department 
of  Justice  (DOJ)  is  republishing  ior 
additional  public  comment  policy 
guidance  on  Title  VI's  prohibition 
against  national  origin  discrimination  as 
it  affects  limited  English  proficient 
persons. 

DATES:  This  guidance  was  effective 
January  19,  2001.  Comments  must  be 
submitted  on  or  before  Februsuy  19, 
2002.  DOJ  will  review  all  comments  and 
will  determine  what  modifications  to 
the  policy  guidance,  if  any,  are 
necessary. 

ADDRESSES:  Interested -persons  should 
submit  written  comments  to  Ms.  Merrily 


Friedlander,  Chief,  Coordination  and 
Review  Section,  Civil  Rights  Division, 
Department  of  Justice,  950  Pennsylvania 
Avenue,  N.W.,  Washington,  DC  20530; 
Comments  may  also  be  submitted  by 
facsimile  at  202-307-0595. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christine  Stoneman  or  Sebastian  Aloot 
at  the  Civil  Rights  Division.  950 
Pennsylvania  Avenue,  N.W., 
Washington,  DC  20530.  Telephone  202- 
307-2222;  TDD:  202-307-2678. 
Arrangements  to  receive  the  policy  in  an 
alternative  format  may  be  made  by 
contacting  the  named  individuals. 
SUPPLEMENTARY  INFORMATION:  TiUe  VI  of 
the  Civil  Rights  Act  of  1964.  42  U.S.C. 
2000d,  et  seq.  and  its  implementing 
regulations  provide  that  no  person  shall 
be  subjected  to  discrimination  on  the 
basis  of  race,  color,  or  national  origin 
under  any' program  or  activity  that 
receives  federal  financial  assistance. 

The  purpose  of  this  policy  guidance  is 
to  clarify  the  responsibilities  of 
recipients  of  federal  financial  assistance 
from  the  U.S.  Department  of  Justice 
(DOJ)  ("recipients"),  and  assist  them  in 
fulfilling  their  responsibilities  to  limited 
English  proficient  (LEP)  persons, 
pursuant  to  Title  VI  of  the  Civil  Rights 
Act  of  1964  and  implementing 
regulations.  The  policy  guidance 
reiterates  DOJ's  longstanding  position 
that  in  order  to  avoid  discrimination 
against  LEP  persons  on  the  ground  of 
national  origin,  recipients  must  take 
reasonable  steps  to  ensure  that  such 
persons  have  meaningful  access  to  the 
programs,  services,  and  information 
those  recipients  provide,  fi^e  of  charge. 

This  document  was  originally 
published  on  January  16,  2001.  See  66 
FR  3834.  The  document  was  based  on 
the  policy  guidance  issued  by  the 
Department  of  Justice  entitled 
"Enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964— National  Origin 
Discrimination  Against  Persons  with 
Limited  English  Proficiency."  65  FR 
50123  (August  16.  2000). 

On  October  26.  2001  and  January  11, 
2002,  the  Assistant  Attorney  General  for 
the  Civil  Rights  Division  issued  to 
federal  departments  and  agencies 
guidance  memoranda,  which  reaffirmed 
the  Department  of  Justice's  commitment 
to  ensuring  that  federally  assisted 
programs  and  activities  fulfill  their  LEP 
responsibilities  and  which  clarified  and 
answered  certain  questions  raised 
regarding  the  August  16th  publication. 
The  Department  of  Justice  is  presently 
reviewing  its  original  January  16,  2001 
publication  in  light  of  these 
clarifications  to  determine  whether 
there  is  a  need  to  clarify  or  modify  the 
January  16th  guidance.  In  furtherance  of 


those  memoranda,  the  Department  of 
Justice  is  republishing  its  guidance  for 
the  purpose  of  obtaining  additional 
public  comment. 

The  policy  guidance  includes 
appendices.  Appendix  A  provides 
examples  of  how  this  guidance  would 
apply  to  DOJ  recipients.  Appendix  B 
provides  further  information  on  the 
legal  bases  for  the  guidance.  It  also 
explains  further  who  is  covered  by  this 
guidance.  The  text  of  the  complete 
guidance  document,  including 
appendices,  appears  below. 

Dated:  January  15.  2002. 
Ralpli  F.  Boyd.  Ir.. 

Assistant  Attorney  General,  Civil  Rights 
Division. 

I.  Introduction 

For  most  people  living  in  the  United 
States.  English  is  their  native  language 
or  they  have  learned  to  read,  speak,  and 
understand  English.  There  are  others  for 
whom  English  is  not  their  primary 
language.  If  they  also  have  limited 
ability  to  read,  speak,  or  understand 
English,  then  these  people  are  limited 
English  proficient,  or  "LEP."  For  them, 
language  can  be  a  barrier  to  accessing 
benefits  or  services,  understanding  and 
exercising  important  rights,  or 
understanding  other  information 
provided  by  federally  funded  programs 
and  activities. 

This  guidance  ("Guidance")  is  based 
on  Title  VI  of  the  Civil  Rights  Act  of 
1964  and  regulations  that  implement 
TiUe  VI.  Tide  VI  was  intended  to 
eliminate  barriers  based  on  race,  color, 
and  national  origin  in  federally  assisted 
programs  or  activities.  In  certain 
circumstances,  failing  to  ensure  that 
LEP  persons  can  effectively  participate 
in  or  benefit  fit)m  federally  assisted 
programs  and  activities  or  imposing 
additional  burdens  on  LEP  persons  is 
national  origin  discrimination. 
Therefore,  recipients  must  take 
reasonable  steps  to  ensure  meaningful 
access  for  LEP  persons. 

In  August,  2000,  the  President  signed 
Executive  Order  13166.  Under  that 
order,  every  federal  agency  that 
provides  financial  assistance  to  non- 
federal entities  must  create  guidance  on 
how  their  recipients  can  provide 
meaningful  access  to  LEP  persons  and 
therefore  comply  with  the  longstanding 
Title  VI  law  and  its  regulations.  DOJ  is 
issuing  this  Guidance  to  comply  with 
the  Executive  Order.  The  guidance 
dociunent  is  new,  but  Title  VI's 
meaningful  access  requirement  is  not. 

This  Guidance  should  help  recipients 
of  Department  of  Justice  (DOJ)  financial 
assistance  understand  how  to  comply 
with  the  law.  Recipients  have  a  great 
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deal  of  flexibility  in  determining  how  to 
comply  with  the  meaningful  access 
requirement,  and  are  not  required  to  use 
all  of  the  suggested  methods  and 
options  listed.  As  always,  recipients 
also  have  the  freedom  to  and  are 
encoiuBged  to  go  beyond  mere 
compliance  and  create  model  programs 
for  LEP  access. 

Federal  financial  assistance  includes 
grants,  training,  use  of  equipment, 
donations  of  smplus  property,  and  other 
assistance.  Recipients  of  DOJ  assistance 
include,  for  example: 

•  police  and  sherifiis'  departments 

•  departments  of  corrections 

•  courts 

•  certain  nonprofit  agencies  with  law 
enforcement  missions 

When  federal  funds  are  passed 
through  from  one  recipient  to  a 
subredpient,  the  subrecipient  is  also 
covered  by  Title  VI. 

The  LEP  persons  that  are  eligible  to  be 
served  or  encountwed  by  these 
recipients  include,  but  are  not  limited 
to: 

•  LEP  persons  who  are  in  the  custody 
of  the  recipient,  including  juveniles, 
detainees,  wards,  and  inmates. 

•  LEP  persons  subject  to  or  serviced 
by  law  enforcement  activities, 
including,  for  example,  suspects, 
violators,  witnesses,  victims,  and 
community  members. 

•  LEP  persons  who  are  not  in  custody 
but  are  imder  conditions  of  parole  or 
probation. 

•  LEP  persons  who  encounter  the 
court  system. 

•  Parents  and  family  members  of  the 
above. 

Title  VI  applies  to  the  entire  program 
or  activity  of  a  recipient  of  DOJ 
assistance.  That  means  that  Title  VI 
covets  all  parts  of  a  recipient's 
opoations.  This  is  true  even  if  only  one 
part  of  the  agency  uses  the  federal 
assistance. 

Example:  DOJ  provides  assistance  to  a  state 
department  of  corrections  to  improve  a 
particular  prison  facility.  All  of  the 
operations  of  the  entire  state  department  of 
corrections — not  just  the  particular  prison — 
are  covered  by  Title  VI. 

Technical  Assistance      j 

DOJ  plans  to  continue  to  provide 
assistance  and  guidance  in  this 
important  area.  For  example,  E)OJ  plans 
to  woric  with  representatives  of  law 
enforcement,  corrections,  courts,  and 
LEP  persons  to  identify  model  plans  and 
examples  of  best  practices  and  share 
those  with  recipients. 

DOf  Programs  and  Activities    - 

At  the  same  time  as  federal  agencies 
are  creating  recipient  guidance. 


Executive  Order  13166  requires  that 
they  create  LEP  plans  for  their  own 
agencies  that  are  consistent  with  the 
standards  for  recipients.  Therefore,  DOJ 
will  apply  the  standards  in  this 
guidance  to  its  own  activities.^ 

Appendices 

There  are  two  appendices  to  this 
guidance.  Appendix  A  provides 
examples  of  how  this  guidance  would 
apply  to  DOJ  recipients. 

Appendix  B  provides  further 
information  on  the  legal  bases  for  the 
guidance.  It  also  explains  further  who  is 
covered  by  this  gtiidance. 

Both  of  these  appendices  should  be 
considered  part  of  this  guidance. 

State  or  Local  "English-Only"  Laws 

State  or  local  "English-only"  laws  do 
not  change  the  fact  that  recipients 
cannot  discriminate  in  violation  of  Title 
VI.  Entities  in  states  and  localities  with 
"English-only"  laws  do  not  have  to 
accept  federal  funding.  However,  if  they 
do,  they  still  have  to  comply  with  Title 
VI,  including  its  prohibition  against 
national  origin  discrimination  by 
recipients. 

n.  How  Recipients  Should  Decide  What 
Language  Services  They  Should 
Provide 

As  mentioned  in  Executive  Order 
13166  and  the  DOJ  Guidance  issued  in 
August,  2000,  recipients  should  apply  a 
four-fector  test  to  decide  what  steps  to 
take  to  provide  meaningful  access  to 
their  programs  and  activities  for  LEP 
persons.  Once  the  recipient  has  chosen 
the  services  it  will  provide,  the  recipient 
should  prepare  a  written  policy  on 
language  assistance  for  LEP  persons  (an 
"LEP  policy"). 

A.  The  Four-Factor  Analysis 

Recipients  must  take  reasonable  steps 
to  ensure  meaningful  access  to  their 
services,  programs,  and  activities.  What 
"reasonable  steps  to  ensure  meaningful 
access"  means  depends  on  a  nimiber  of 
factors.  DOJ  recipients  should  apply  the 
following  four  factors  to  the  various 
kinds  of  contacts  that  they  have  with  the 
public  to  decide  what  reasonable  steps 
they  should  take  to  enstu«  meaningful 
access  for  LEP  persons.  The  results  of 
this  balancing  test  allow  a  recipient  to 
decide  what  documents  to  translate, 
when  oral  translation  is  necessary,  and 
whether  language  services  must  be 
made  immediately  available. 

After  applying  the  four-factor 
analysis,  a  recipient  may  conclude  that 
different  language  assistance  measures 


are  needed  for  its  different  types  of 
programs  or  activities.  For  instance, 
some  of  a  recipient's  activities  will  be 
more  important  than  others  and/ or  have 
greater  impact  on  or  contact  with  LEP 
persons,  and  thus  require  more  in  the 
way  of  language  assistance. 

(1)  The  Number  or  Proportion  of  LEP 
Persons  Served  or  Encoimtered  in  the 
Eligible  Service  Population 

One  factor  in  determining  what 
language  services  recipients  should  . 
provide  is  the  number  or  proportion  of 
LEP  persons  eligible  to  be  served  or 
encoimtered  by  the  recipient  in  carrying 
out  its  operations.  Recipients  should 
look  to  available  data,  such  as  the  latest 
census  data  for  the  area  served,  data 
from  school  systems  and  from 
community  organizations,  and  data 
collected  by  the  recipient.^  The  greater 
the  number  or  proportion  of  LEP 
persons,  the  more  likely  language 
services  are  needed. 

(2)  The  Frequency  With  Which  LEP 
Individuals  Come  in  Contact  With  the 
Program  , 

Recipients  should  assess,  as 
accurately  as  they  can,  the  frequency 
with  which  they  have  or  should  have 
contact  with  Ll^  language  groups.  The 
more  frequent  the  contact,  the  more 
likely  that  language  services  are  needed. 
The  steps  that  are  reasonable  for  a 
recipient  that  serves  one  LEP  person  a 
year  may  be  very  different  than  those 
expected  from  a  recipient  that  serves 
several  LEP  persons  each  day.  But  even 
those  that  serve  very  few  LEP  persons 
on  an  infrequent  basis  should  utilize 
this  balancing  analysis  to  determine 
what  to  do  if  an  LEP  individual  seeks 
services  under  the  program  in  question. 
This  plan  need  not  be  intricate.  It  may 
be  as  simple  as  being  prepared  to  use 
one  of  the  commercially  available 
language  lines  to  obtain  immediate 
interpreter  services. 

In  applying  this  standard,  recipients 
should  take  care  to  consider  whether 
appropriate  outreach  to  LEP  persons 
could  increase  the  frequency  of  contact 
with  LEP  language  groups. 


>  DO]  has  created,  pursuant  to  the  Executive 
Order,  a  separate  plan  for  providing  meaningful 
access  to  LEP  persons  in  DO)  conducted  activities. 


2  The  focus  of  the  analysis  is  on  lack  of  English 
proficiency,  not  the  ability  to  speak  more  than  one 
language.  Note  that  census  data  may  indicate  the 
most  frequently  spoken  languages  other  than 
English  and  the  jjercentage  of  people  who  speak 
that  language  who  do  not  speak  or  understand 
English  very  well.  Some  of  the  most  commonly 
spoken  languages  other  than  English  may  be  spoken 
by  people  who  are  also  overwhelmingly  proficient 
in  English,  Thus,  they  may  not  be  the  languages 
spoken  most  frequently  by  limited  English 
proficient  individuals.  When  using  census  data,  it 
is  important  to  focus  in  on  the  languages  spoken  by 
those  who  are  hot  proficient  in  English. 
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(3)  The  Natiue  and  Importance  of  the 
Program,  Activity,  or  Service  Provided 
By  the  Program 

The  more  important  the  activity, 
information,  service,  or  program,  or  the 
greater  the  possible  consequences  of  the 
contact  to  the  LEP  individuals,  the  more 
likely  language  services  are  needed.  For 
example,  the  obligations  to 
commimicate  rights  to  a  person  who  is 
arrested  or  to  provide  medical  services 
to  an  ill  or  injured  inmate  differ  from 
those  to  provide  bicycle  safety  courses 
or  recreational  programming.  A 
recipient  needs  to  determine  if  a  denial 
or  delay  of  access  to  services  or 
information  could  have  serious 
implications  for  the  LEP  individual.  In 
addition,  a  decision  by  a  federal,  state, 
or  local  entity  to  make  an  activity 
compulsory,  such  as  particular 
education^  programs  in  a  correctional 
facility  or  the  communication  of 
Miranda  rights,  serves  as  strong 
evidence  of  the  program's  importance. 

(4)  The  Resources  Available  to  the 
Recipient 

A  recipient's  level  of  resources  may 
have  an  impact  on  the  nature  of  the 
steps  it  should  take.  Smaller  recipients 
widi  more  limited  budgets  are  not 
expected  to  provide  the  same  level  of 
language,  services  as  larger  recipients 
witi^  larger  budgets.  Resotuce  issues  can 
sometimes  be  minimized  by 
technological  advances  and  sharing  of 
resoiuces  and  translations.  Large 
entities  should  ensure  that  their 
resource  limitations  are  well- 
substantiated  before  using  this  factor  as 
a  reason  to  limit  language  assistance. 

Applying  the  four  factors,  for 
example,  a  small  police  department 
with  limited  resources  encotmtering 
very  few  LEP  people  has  far  fewer 
language  assistance  responsibilities  than 
larger  departments  with  more  resources 
and  large  populations  of  LEP 
individuals.^ 


3  As  another  example,  under  theJbur-pait 
analysis.  Tide  VI  does  not  require  recipients  to 
translate  documents  requested  under  a  state 
equivalent  of  the  Freedom  of  Information  Act  or 
Privacy  Act,  or  to  translate  all  official  state  statutes 
or  notices  of  rulemaking.  The  focus  of  the  analysis 
is  the  nature  of  the  information  being 
communicated,  the  intended  or  expected  audience, 
and  the  cost  of  providing  translations.  In  virtually 
all  instances,  one  or  more  of  these  criteria  would 
lead  to  the  conclusion  that  recipients  need  not 
translate  these  types  of  official  documents.  These 
criteria,  however,  may  result  in  translation 
obligations  where,  for  instance,  laws  are  otherwise 
posted  or  summarized  in  waiting  rooms, 
summarized  or  set  forth  in  forms,  applications,  or 
vital  outreach  material,  or  special  populations  are 
provided  with  rules  and  regulations  they  must 
follow  [e.g.,  in  prisons,  see  Appendix  A). 


B.  Selecting  Language  Assistance 
Services 

After  applying  the  four-factor 
analysis,  recipients  have  two  main  ways 
to  provide  language  services,  where 
needed:  oral  interpretation  and  written 
translation.  In  deciding  how  to  provide 
these  services,  recipients  should 
consider  the  following  information. 

(1)  Oral  Language  Services 

Where  oral  interpretation  is  needed, 
recipients  should  develop  procedures 
for  providing  competent  interpreters  in 
a  timely  manner.  To  do  so,  the  recipient 
should  consider  some  or  all  of  the 
following  options: 

Hiring  Bilingual  Staff  for  public 
contact  positions.  When  particular 
languages  are  encoimtered  often,  hiring 
bilingual  staff  offers  one  of  the  best 
options.  Recipients  can,  for  example,  fill 
public  contact  positions  with  staff  who 
are  bilingual  and  competent  to 
commimicate  directly  with  LEP  persons 
in  their  language.  If  bilingual  staff  are 
also  used  to  interpret  between  English 
speakers  and  LEP  persons,  or  to  orally 
translate  documents,  they  must  be 
competent  in  the  skill  of  interpreting. 
When  bilingual  staff  cannot  meet  all  of 
the  language  service  obligations  of  the 
recipient,  the  recipient  should  turn  to 
other  options. 

Hiring  Staff  Interpreters.  Hiring 
interpreters  may  be  most  helpful  where 
there  is  a  frequent  need  for  interpreting 
services  in  one  or  more  languages. 

Contracting  for  Interpreters.  Contract 
interpreters  may  be  a  cost-effective 
option  when  there  is  no  regular  need  for 
a  particular  language  skill. 

Using  Community  Volunteers. 
Recipient-coordinated  use  of 
community  volunteers  may  provide  a 
cost-effective  way  to  provide  language 
services.  It  is  often  best  to  use 
community  volunteers  who  are  trained 
in  the  information  or  services  of  the 
program  and  can  communicate  directly 
with  LEP  persons  in  their  language. 
Community  volunteers  used  to  interpret 
between  English  speakers  and  LEP 
persons,  or  to  orally  translate 
doamients,  must  bie  competent  in  the 
skill  of  interpreting.  It  is  best  to  make 
formal  arrangements  with  volunteers. 
That  wayi  the  service  is  available  more 
regularly  and  volunteers  understand 
applicable  confidentiality  and 
impartiality  rules. 

Using  Telephone  Interpreter  Lines. 
Telephone  interpreter  service  lines  often 
offer  speedy  interpreting  assistance  in 
many  different  languages.  Although 
they  are  useful  in  many  situations,  it  is 
important  to  ensure  that  such  services 
have  interpreters  who  are  able  to 


interpret  any  legal  terms  or  terms  that 
are  specific  to  a  particular  program 
when  such  terms  may  come  up  in  the 
conversation.  Also,  sometimes  it  may  be 
necessary  to  provide  on-site  interpreters 
to  provide  accurate  and  meaningful 
communication  with  an  LEP  person. 

Competence  of  Interpreters.  When 
providing  oral  assistance,  recipients 
should  ensure  competency  of  the 
language  service  provider,  no  matter 
which  of  the  above  options  they  use. 
Competency  requires  more  than  self- 
identification  as  bilingual.  Some 
bilingual  staff  and  conununity 
volunteers,  for  instance,  may  be  able  to 
communicate  effectively  in  a  different 
language  when  communicating 
information  directly  in  that  language, 
but  not  be  competent  to  interpret  in  and 
out  of  English. 

Competency  to  interpret  does  not 
always  mean  formal  certification  as  an 
interpreter.  However,  certification  is 
helpful.  When  using  interpreters, 
recipients  should  ensure  that  they: 

•  demonstrate  proficiency  in  both 
English  and  in  the  other  language; 

•  are  bound  to  confidentiality  and 
impartiality  to  the  same  extent  the 
recipient  employee  they  are  interpreting 
for  is  so  bound  and/or  to  the  extent  their 
position  requires; 

•  have  knowledge  in  both  languages 
of  any  specialized  terms  or  concepts 
peculiar  to  the  entity's  program  or 
activity;  and 

•  demonstrate  the  ability  to  convey 
information  in  both  languages, 
accurately; 

Some  recipients,  such  as  courts,  may 
have  additional  self-imposed 
requirements  for  interpreters. 

Inappropriate  Use  of  Family 
Members,  Friends,  Other  Inmates,  or 
Detainees.  As  a  general  rule,  when 
language  services  are  required, 
recipients  should  provide  competent 
interpreter  services  free  of  cost  to  the 
LEP  person.  LEP  persons  should  be 
advised  that  they  may  choose  either  to 
secure  the  assistance  of  an  interpreter  of 
their  own  choosing,  at  their  own 
expense,  or  a  competent  interpreter 
provided  by  the  recipient.^  If  the  LEP 


*  while  an  LEP  person  may  sometimes  look  to 
bilingual  family  members  or  friends  or  other 
persons  with  whom  they  are  comfortable  for 
language  assistance,  there  are  many  situations 
where  an  LEP  person  might  want  to  rely  upon 
recipient-supplied  interpretative  services.  For 
example,  such  individuals  may  not  be  available 
when  and  where  they  are  needed,  or  may  not  have 
the  ability  to  translate  program-specific  technical 
information.  Alternatively,  an  individual  may  feel 
uncomfortable  revealing  or  describing  sensitive, 
confidential,  or  potentially  embarrassing  medical, 
law  enforcement  (e.g.,  sexual  or  violent  assaults), 
family,  or  financial  information  to  a  family  member, 
friend,  or  member  of  the  local  community. 

Continmid 
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person  decides  to  provide  his  or  her 
own  interpreter,  the  provision  of  this 
notice  and  the  LEP  person's  election 
should  be  dociunented  in  any  written 
record  generated  with  respect  to  the  LEP 
person.  In  emergency  situations  that  are 
not  ^easonably  foreseeable,  use  of 
interpreters  not  provided  by  the 
recipient  may  be  necessary.  Proper 
recipient  planning  and  implementation 
can  help  avoid  such  situations. 

(2)  Translation  of  Written  Materials 

An  effective  LEP  policy  ensures  that 
vital  written  materials  are  translated 
into  the  language  of  each  regularly 
encountered  LEP  group  eligible  to  be 
served  and/or  likely  to  be  affected  by 
the  recipient's  program. 

The  term  "vital  documents"  includes, 
for  example: 

•  consent  and  complaint  forms 

•  intake  forms  with  the  potential  for 
important  consequences 

•  written  notices  of  rights,  denial, 
loss,  or  decreases  in  benefits  or  services, 
parole,  and  other  hearings 

•  notices  of  disciplinary  action 

•  notices  advising  LEP  persons  of  free 
language  assistance 

•  prison  rule  books 

•  written  tests  that  do  not  assess 
English  language  competency,  but  test 
competency  for  a  particular  license,  job, 
or  skill  for  which  knowing  English  is 
not  required 

•  applications  to  participate  in  a 
recipient's  program  or  activity  or  to 
receive  recipient  benefits  or  services. 

Whether  or  not  a  document  is  "vital" 
also  depends  upon  the  importance  of 
the  program,  inJPormation,  encounter,  or 
service  involved.  For  instance, 
applications  for  bicycle  safety  courses 
would  not  generally  be  considered  vital, 
whereas  applications  for  drug  and 
alcohol  coimseling  in  prison  would 
generally  be  considered  vital. 

Many  large  documents  have  both  vital 
and  non-vital  information  in  them. 
Written  translation  of  only  the  vital 
information  is  usually  sufficient. 

It  sometimes  may  be  hard  to  tell  the 
difference  between  vital  and  non-vital 
docimients.  This  may  be  especially  true 
for  outreach  materials  like  brochures  or 
other  information  on  rights  and  services. 
In  order  to  have  meaningful  access,  LEP 
persons  need  to  be  aware  of  those  rights 
and  services.  Of  course,  it  would  be 


Similarly,  there  may  be  situations  where  a 
recipient's  own  interests  justify  the  provision  of  an 
interpreter  regardless  of  whether  the  LEP  individual 
also  provides  his  or  her  own  interpreter.  For 
example,  where  precise,  complete  and  accurate 
translations  of  information  and/or  testimony  are 
critical  for  law  enforcement,  adjudicatory  or  legal 
reasons,  a  recipient  might  decide  to  provide  its 
own.  independent  interpreter,  even  if  an  LEP 
person  wants  to  use  their  own  interpreter  as  well. 


impossible  to  translate  every  piece  of 
outreach  material  into  every  language. 
However,  sometimes  lack  of  awareness 
that  a  particular  program,  right,  or 
service  exists  may  effectively  deny  LEP 
individuals  meaningful  access.  Thus, 
recipients  should  regularly  assess  the 
needs  of  the  populations  frequently 
encoimtered  or  affected  by  the  program 
or  activity  to  determine  whether  certain 
critical  outreach  materials  should  be 
translated.  Commimity  organizations 
may  be  helpful  in  determining  what 
outreach  materials  may  be  most  helpful 
to  translate.  ^        • 

Recent  technological  advances  have 
made  it  easier  for  recipients  to  store  and 
share  translated  documents.  At  the  same 
time,  DOJ  recognizes  that  recipients  in 
a  niunber  of  areas,  such  as  many  large 
cities,  regularly  serve  LEP  persons  from 
many  different  areas  of  the  world  who 
speak  dozens  and  sometimes  over  100 
different  languages.  It  would  be  too 
burdensome  to  demand  that  recipients 
in  these  circumstances  translate  all 
written  materials  into  all  of  those 
languages.  Nevertheless,  well- 
substantiated  claims  of  lack  of  resources 
to  translate  all  vital  docmnents  into 
dozens  of  languages  do  not  necessarily 
relieve  the  recipient  of  the  obligation  to 
translate  those  documents  into  at  least 
several  of  the  most  frequently 
encountered  languages,  and  to  set 
benchmarks  for  continued  translations 
over  time.  As  a  result,  the  extent  of  the 
recipient's  obligation  to  provide  written 
translations  of  documents  will  be 
determined  on  a  case-by-case  basis, 
looking  at  the  totality  of  the 
circumstances. 

One  way  for  a  recipient  to  know  with 
greater  certainty  that  it  will  be  foimd  in 
compliance  with  its  obligation  to 
provide  written  translations  in 
languages  other  than  English  is  for  the 
DOJ  recipient  to  meet  the  guidelines 
outlined  in  paragraphs  (a)  and  (b) 
below. 

Paragraphs  (a)  and  (b)  outline  the 
circuimstances  that  provide  a  "safe 
harbor"  for  recipients  regarding  the 
requirements  for  translation  of  written 
materials.  A  "safe  harbor"  means  that  if 
a  recipient  provides  written  translations 
imder  these  circumstances,  this  will  be 
considered  strong  evidence  of 
compliance,  in  the  area  of  written 
translations. 

The  failure  to  provide  written 
translations  imder  the  circumstances 
outlined  in  paragraphs  (a)  and  (b)  will 
not  necessarily  mean  non-compliance 
with  Title  VI.  In  such  circumstances, 
DOJ  reviews  the  totality  of  the 
circumstances  to  determine  the 
recipient's  obligation  to  provide  written 


materials  in  languages  other  than 
English. 

Example:  Even  if  the  safe  harbors  are  not 
used,  if  written  translation  of  a  certain 
document(s)  would  be  so  burdensome  as  to 
defeat  the  legitimate  objectives  of  its 
program,  DOJ  will  not  find  the  translation  of 
written  materials  necessary  for  compliance 
with  Title  VI.  Other  ways  of  providing 
meaningful  access,  such  as  effective  oral 
interpretation  of  vital  documents,  would  be 
acceptable  under  such  circumstances. 

Safe  Harbor.  DOJ  will  consider  a 
recipient  to  be  in  compliance  with  its 
Title  VI  obligation  to  provide  written 
materials  in  non-English  languages  if: 

(a)  The  DOJ  recipient  provides  written 
translations  of,  at  a  minimum,  vital 
documents  for  each  eligible  LEP 
language  group  that  constitutes  five 
percent  or  1,000,  whichever  is  less,  of 
the  population  of  persons  eligible  to  be 
served  or  likely  to  be  affected  or 
encountered.  "Translation  of  other  vital 
docviments,  if  needed,  can  be  provided 
orally;- or 

(b)  If  there  are  fewer  than  50  persons 
in  a  language  group  that  reaches  the  five 
percent  trigger  in  (a),  the  recipient  does 
not  translate  vital  written  materials  but 
provides  written  notice  in  the  primary 
language  of  the  LEP  language  group  of 
the  right  to  receive  competent  oral 
translation  of  those  written  materials, 
bee  of  cost. 

These  safe  harbor  provisions  apply  to 
the  translation  of  written  documents 
only.  They  do  not  affect  the  requirement 
to  provide  meaningful  access  to  LEP 
individuals  throu^  competent  oral 
interpreters  where  oral  language 
services  are  needed.  For  example, 
correctional  facilities  should  ensure  that 
prison  rules  have  been  explained  to  LEP 
iiunates,  at  orientation,  for  instance, 
prior  to  taking  disciplinary  action 
against  them. 

The  term  "persons  eligible  to  be 
served  or  likely  to  be  affected  or 
encountered"  as  used  in  paragraph  (a) 
relates  to  the  issue  of  identifying  the 
DOJ  recipient's  service  area  for  purposes 
of  meeting  its  Title  VI  obligation. 
Because  of  the  wide  variety  of  recipient 
programs  and  activities,  there  is  no  "one 
size  fits  all"  definition  of  what 
constitutes  "persons  eligible  to  be 
served  or  likely  to  be  affected  or 
encountered."  Generally,  the  term 
means  those  persons  who  are  in  the 
geographic  area  that  has  been  approved 
by  a  federal  grant  agency  as  the  service 
area  and  who  are  either  eligible  for  the 
recipient's  services  or  otherwise  might 
be  aiffected  or  encountered  by  the 
recipient. 

where  no  service  area  has  been 
approved,  DOJ  will  consider  the 
relevant  service  area  as  that  approved  by 
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state  or  local  authorities  or  designated 
by  the  recipient  itself,  provided  that 
these  designations  do  not  themselves 
discriminatorily  exclude  certain 
populations.  Appendix  A  provides 
examples  of  determining  the  relevant 
service  area.  When  considering  the 
number  or  proportion  of  LEP 
individuals  in  a  service  area,  recipients 
need  to  consider  LEP  parentis)  when 
their  English-proficient  or  LEP  minor 
children  and  dependents  encounter  the 
legal  system. 

Just  as  with  oral  interpreters, 
translators  of  written  documents  must 
be  competent.  It  is  a  good  idea  to  build 
in  a  "check"  on  the  translation.  For 
instance,  an  independent  translator 
could  check  the  first  translation.  Or,  one 
translator  could  translate  the  document, 
and  a  second,  independent  translator 
could  translate  it  back  into  English.  This 
is  called  "back  translation." 

Translators  should  understand  the 
expected  reading  level  of  the  audience. 
Sometimes  direct  translation  of 
materials  results  in  a  translation  that  is 
written  at  a  much  more  difficult  level 
than  the  English  language  version. 
Community  organizations  may  be  able 
to  help  consider  whether  a  document  is 
written  at  a  good  level  for  the  audience. 

Finally,  recipients  will  find  it  more 
effective  and  less  costly  if  they  try  to 
maintain  consistency  in  the  words  and 
phrases  used  to  translate  terms  of  art, 
legal,  or  other  technical  concepts. 
Creating  or  using  already-created 
glossaries  of  comraorHy-used  terms  may 
be  useful  for  LEP  persons  and 
translators,  and  cost  effective  for  the 
recipient.  Providing  translators  with 
examples  of  previous  translations  of 
similar  material  by  the  recipient,  other 
recipients,  or  federal  agencies  may  be 
helpful. 

C.  Elements  of  Effective  Written  Policy 
on  Language  Assistance  for  LEP  Persons 
('•LEP  Policy") 

After  completing  the  four-factor 
analysis  and  deciding  what  language 
assistance  services  are  needed,  the 
recipient  should  include  those  in  a 
written  LEP  policy.  The  key  to 
providing  meaningful  access  is  accurate 
and  effective  communication  between 
the  DOJ  recipient  and  the  LEP 
individual. 

Although  EKDJ  recipients  have  a  great 
deal  of  flexibility  in  designing  their 
policies,  effective  programs  usually 
have  five  elements,  discussed  below. 
Failure  to  take  all  of  the  steps  outlined 
in  this  section  does  not  necessarily 
mean  that  a  recipient  has  violated  the 
law.  Just  as  with  all  Title  VI  complaints, 
DOJ  assesses  each  complaint  on  a  case- 
by-case  basis.  DOJ  applies  the  four 


factors  in  deciding  whether  the  steps 
taken  by  a  recipient  provide  meaningful 
access. 

(1)  Identifying  LEP  Individuals  Who 
Need  Language  Assistance 

As  noted  above,  the  first  two  parts  of 
the  four-factor  analysis  of  need  include 
an  assessment  of  the  number  or 
proportion  of  LEP  individuals  eligible  to 
be  served  or  encoimtered  and  the 
frequency  of  encounters.  In  addition, 
when  developing  a  plan,  recipients 
should  develop  a  process  for  employees 
to  identify  the  language  of  LEP  persons 
encountered  so  that  language  services 
can  be  provided. 

One  way  to  determine  the  language  of 
communication  is  to  use  language 
identification  cards  (or  "I  speak  cards"), 
which  invite  LEP  persons  to  identify 
their  language  needs  to  staff.  Such 
cards,  for  instance,  might  say  "I  speak 
Spanish"  in  both  Spanish  and  English, 
"I  speak  Vietnamese"  in  both  English 
and  Vietnarnese,  etc.  When  records  are 
normally  kept  of  past  interactions  with 
members  of  the  public,  the  language  of 
the  LEP  person  should  be  included  as 
part  of  the  record.  In  addition  to  helping 
employees  identify  the  language  of  LEP 
persons  they  encounter,  this  process 
will  help  in  future  application  of  the 
first  two  factors  of  the  four-factor 
analysis. 

(2)  Language  Assistance  Measures 

The  LEP  policy  should  include 
information  about  the  ways  in  which 
language  assistance  will  be  provided. 
For  instance,  it  should  include 
information  on  at  least  the  following: 

•  Types  of  language  services  available 
(see  Section  IIB,  above). 

•  How  staff  can  obtain  those  services. 

•  How  to  respond  to  LEP  callers. 

•  How  to  respond  to  written 
communications  fitjm  LEP  persons. 

•  How  to  respond  to  LEP  individuals 
who  have  in-person  contact  with 
recipient  staff. 

•  How  to  ensure  competency  of 
interpreters  and  translation  services. 

(3)  Training  Staff 

Staff  need  to  know  that  they  must 
provide  meaningful  access  to 
information  and  services  for  LEP 
persons.  Recipients  should  provide 
training  to  ensure  that: 

•  St^  know  about  LEP  policies  and 
procedures. 

•  Staff  having  contact  with  the  public 
(or  those  in  a  recipient's  custody)  are 
trained  to  work  effectively  with  in- 
person  and  telephone  interpreters. 

It  is  important  that  this  training  be 
part  of  the  orientation  for  new 
employees  and  that  all  employees  in 


public  contact  positions  (or  having 
contact  with  those  in  a  recipient's 
custody)  be  properly  trained.  Recipients 
have  flexibility  in  deciding  the  way  the 
training  is  provided.  The  more  frequent 
the  contact  with  LEP  persons,  the 
greater  the  need  will  be  for  in-depth 
training.  Staff  with  little  or  no  contact 
with  LEP  persons  may  oniy  have  to  be 
aware  of  an  LEP  policy. 

(4)  Providing  Notice  to  LEP  Persons 

Once  an  agency  has  decided,  based  on 
the  four  factors,  that  it  will  provide 
language  services,  it  is  important  to  let 
LEP  persons  know  that  those  services 
are  available  and  that  they  are  free  of 
charge.  Recipients  should  provide  this 
notice  in  a  language  LEP  persons  will 
understand.  Examples  of  notification 
that  recipients  should  consider  include: 

•  Posting  signs  in  intake  areas  and 
other  entry  points.  When  language 
assistance  is  needed  to  ensure 
meaningful  access  to  information  and 
services,  the  signs  could  state  that  LEP 
persons  have  a  right  to  free  language 
assistance.  The  signs  should  be 
translated  into  the  most  common 
languages  encountCTed.  They  should 
explain  how  to  get  the  language  help. 

•  Stating  in  outreach  documents  that 
language  services  are  available  from  the 
agency.  Announcements  could  be  in,  for 
instance,  brochures,  booklets,  and  in 
outreach  and  recruitment  information. 
These  statements  should  be  translated 
into  the  most  common  languages  and 
could  be  "tagged"  onto  the  front  of 
common  documents. 

•  Working  with  community-based 
organizations  and  other  stakeholders  to 
inform  LEP  individuals  of  the 
recipients'  services,  including  the  right 
to  language  services. 

•  Using  a  telephone  voice  mail  menu. 
The  menu  could  be  in  the  most  common 
languages  encountered.  It  should 
provide  information  about  available 
language  assistance  services  and  how  to 
get  them. 

•  Including  notices  in  local 
newspapers  in  languages  other  than 
English. 

•  Providing  notices  on  non-English- 
language  radio  stations  about  the 
available  language  assistance  services 
and  how  to  get  them. 

(5)  Monitoring  and  Updating  the  LEP 
policy 

Recipients  should  always  consider 
whether  new  docimients,  programs, 
services,  and  activities  need  to  be  made 
accessible  for  LEP  individuals,  and  they 
should  make  any  needed  changes.  They 
should  then  provide  notice  of  any 
changes  in  services  to  the  LEP  public 
and  to  employees.  In  addition,  DOJ 
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recipients  should  evaluate  their  entire 
language  policy  at  least  every  three 
years.  One  way  to  evaluate  the  LEP 
policy  is  to  seek  feedback  from  the 
community. 

In  their  reviews,  recipients  should 
assess  changes  in: 

•  Current  LEP  populations  in  service 
area  or  population  affected  or 
encountered. 

•  Frequency  of  encounters  with  LEP 
language  groups. 

•  Nature  and  importance  of  activities 
to  LEP  persons. 

•  Availability  of  resources,  including 
technological  advances  and  sources  of 
additional  resources. 

•  Whether  existing  assistance  is 
meeting  the  needs  of  LEP  persons. 

•  Whether  staff  knows  and 
imderstands  the  LEP  policy  and  how  to 
implement  it. 

•  Whether  identified  sources  for 
assistance  are  still  available  and  viable. 

UL  Application  to  Specific  Types  of 
KecipientB  i 

Appendix  A  of  this  Guidance 
provides  examples  of  how  the  Title  VI 
meaningful  access  requirement  applies 
to  law  enforcement,  corrections,  courts, 
and  other  recipients  of  DOJ  assistance. 

A.  State  and  Local  Law  Enforcement 

Appendix  A  further  explains  how  law 
enfixcement  recipients  can  apply  the 
four  Eactors  to  a  range  of  encounters 
with  the  public.  The  responsibility  for 
providing  language  services  differs  with 
different  types  of  encounters. 

Appendix  A  helps  recipients  identify 
the  population  they  should  consider 
whan  deciding  the  types  of  services  to 
provide.  It  then  provides  guidance  and 
examples  of  applying  the  four  factors. 
For  instance,  it  gives  examples  on  how 
to  apply  this  guidance  to: 

•  Receiving  and  responding  to 
requests  for  help 

•  Enforcement  stops  short  of  arrest 
and  field  investigations 

•  Custodial  interrogations 

•  Intake/detention 

•  Community  outreach 

B.  Departments  of  Corrections 

Appendix  A  also  helps  departments 
of  corrections  understand  how  to  apply 
the  four  factors.  For  instance,  it  gives 
examples  of  LEP  access  in: 

•  Intake  i 

•  Disciplinary  action  | 

•  Healdi  and  safety 

•  Participation  in  classes  or  other 
programs  affecting  length  of  sentence 

•  English  as  a  Second  Language  (ESL) 
Classes 

•  Community  corrections  programs 


C.  Other  Types  of  Recipients 

Appendix  A  also  applies  the  four 
factors  and  gives  examples  for  other 
types  of  recipients.  Those  include,  for 
example: 

•  Courts 

•  Juvenile  Justice  Pro-ams 

•  Domestic  Violence  Prevention/ 
Treatment  Programs 

Title  VI  Compliance  Procedures 

DOJ  recipients  have  a  great  deal  of 
flexibility  in  deciding  how  to  comply 
with  these  obligations.  DOJ  will 
continue  to  use  the  same  process  for 
handling  complaints  based  on  LEP  as  it 
uses  in  any  other  Title  VI  complaint. 
That  process  emphasizes  volimtary 
compliance.  [See  Appendix  B  for  further 
information).  In  addition,  DOJ  will  use 
this  Guidance,  including  the 
appendices,  in  conducting 
investigations  or  reviews  of  a  recipient's 
language  services. 

Appendix  A — Application  of  LEP 
Guidance  for  DOJ  Recipients  to  Specific 
Tjrpes  of  Recipients 

While  a  wide  range  of  entities  receive 
federal  financial  assistance  through  DOJ, 
most  of  DOJ's  assistance  goes  to  law 
enforcement  agencies,  including  state 
and  local  police  and  sheriffs' 
departments,  and  to  state  departments 
of  corrections.  Sections  A  and  B  below 
provide  examples  of  how  these  two 
major  types  of  DOJ  recipients  might 
apply  the  four-factor  analysis.  Section  C 
provides  examples  for  other  types  of 
recipients.  The  examples  in  this 
Appendix  are  not  meant  to  be 
exhaustive. 

The  requirements  of  Title  VI  and  its 
implementing  regulations,  as  clarified 
by  this  Guidance,  supplement,  but  do 
not  supplant,  constitutional  and,other 
statutory  or  regulatory  provisions  that 
may  require  LEP  services.  For  instance, 
while  application  of  the  four-factor 
analysis  may  lead  to  a  similar  result,  it 
does  not  replace  constitutional  or  other 
statutory  protections  mandating 
warnings  and  notices  in  languages  other 
than  English  in  the  criminal  justice 
context.  Rather,  this  Guidance  clarifies 
the  Title  VI  obligation  to  address,  in 
appropriate  circimistances  and  in  a 
reasonable  manner,  the  language 
assistance  needs  of  LEP  individuals 
beyond  those  required  by  the 
Constitution  or  statutes  and  regulations 
other  than  Title  VI. 

A.  State  and  Local  Law  Enforcement 

For  the  vast  majority  of  the  public, 
exposure  to  law  enforcement  begins  and 
ends  with  interactions  with  law 
enforcement  personnel  discharging  their 
duties  while  on  patrol,  responding  to  a 


request  for  services,  talking  to 
witnesses,  or  conducting  community 
outreach  activities.  For  a  much  smaller 
number,  that  exposure  includes  a  visit 
to  a  station  house.  And  for  an  important 
but  even  smaller  niunber,  that  visit  to 
the  station  house  results  in  entry  into 
the  criminal  justice,  judicial,  or  juvenile 
justice  systems. 

The  common  thread  running  through 
these  and  other  interactions  between  the 
public  and  law  enforcement  is  the 
exchange  of  information.  LEP 
individuals'  encounters  with  police  and 
sheriffs'  departments  are  covered  by 
Title  VI  if  those  departments  receive 
federal  financial  assistance.  This 
Guidance  focuses  on  the  requirements 
imder  Title  VI  to  conmnmicate 
effectively  with  persons  who  are  LEP  to 
ensure  that  they  have  meaningful  access 
to  the  system,  including,  for  example, 
understanding  rights  and  accessing 
police  assistance. 

Many  police  and  sheriffs'  departments 
already  provide  language  services  in  a 
wide  variety  of  circumstances  to  obtain 
information  effectively,  to  build  trust 
and  relationships  with  the  community, 
and  to  contribute  to  the  safety  of  law 
enforcement  personnel.  For  example, 
many  police  departments  have  available 
printed  Miranda  rights  in  languages 
other  than  English.^  In  areas  where 
significant  LEP  populations  reside,  law 
enforcement  officials  already  may  have 
forms  and  notices  in  languages  other 
than  English  or  they  may  employ 
bilingual  law  enforcement  officers, 
intake  personnel,  counselors,  and 
support  staff.  These  experiences  con 
form  a  strong  basis  for  assessing  need 
and  implementing  a  plan  in  compliance 
with  Title  VI  and  its  implementing 
regulations. 

1.  General  Principles 

The  touchstone  of  the  four-factor 
analysis  is  reasonableness  based  upon 
the  specific  purposes,  needs,  and 
capabilities  of  the  law  enforcement 
service  under  review  and  an 
appreciation  of  the  nature  and 
particularized  needs  of  the  LEP 
population  served.  Accordingly,  the 
analysis  cannot  provide  a  single 
imifbrm  answer  on  how  service  to  LEP 
persons  must  be  provided  in  all 
programs  or  activities  in  all  situations. 
Knowledge  of  local  conditions  and 
community  needs  becomes  critical  in 
determining  the  type  and  level  of 
language  services  needed.  The  more 
predictable  the  need  for  language 


*  DOI's  own  Federal  Bureau  of  Investigation 
makes  written  versions  of  those  rights  available  in 
several  diffeient  languages. 
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services,  the  greater  the  responsibility 
under  the  four-factor  analysis. 

Before  giving  specific  examples, 
several  general  points  should  assist  law 
enforcement  planners  in  correctly 
applying  the  analysis  to  the  wide  range 
of  services  employed  in  their  particular 
jurisdictions. 

a.  Permanent  Versus  Seasonal 
Populations.  In  many  communities, 
resident  populations  change  over  time 
or  season.  For  example,  in  some  resort 
commimities,  populations  swell  during 
peak  vacation  periods,  many  times 
exceeding  the  nimiber  of  permanent 
residents  of  the  jurisdiction.  In  other 
communities,  primarily  agricultural 
areas,  transient  populations  of 
agricultural  workers  will  require 
increased  law  enforcement  services 
during  the  relevant  harvest  season.  This 
djTiamic  demographic  ebb  and  flow  can 
also  dramatically  change  the  size  and 
nature  of  the  LEP  commvmity  likely  to 
come  into  contact  with  law  enforcement 
personnel.  Thus,  law  enforcement 
officials  should  not  limit  their  analysis 
to  numbers  and  percentages  of 
permanent  residents.  In  assessing  factor 
one — the  number  or  proportion  of  LEP 
individuals — police  departments  should 
consider  any  significant  but  temporary 
changes  in  a  jurisdiction's 
demographics. 

Example:  A  rural  jurisdiction  has  a 
permanent  population  of  30,000,  7%  of 
which  is  Hispanic.  Based  on  census  data  and 
an  inforfhation  from  the  contiguous  school 
district,  of  that  number,  only  15%  are 
estimated  to  be  LEP  individuals.  Thus,  the 
total  estimated  permanent  LEP  population  is 
315  or  approximately  1%  of  the  total 
permanent  population.  Under  the  four-factor 
analysis,  a  sheriffs'  department  could 
reasonably  conclude  that  the  small  number  of 
LEP  persons  makes  the  affirmative 
translation  of  documents  and/or  employment 
of  bilingual  staff  unnecessary.  However, 
during  the  spring  and  summer  planting  and 
harvest  seasons,  the  local  population  swells 
to  40,000  due  to  the  influx  of  seasonal 
agricultural  workers.  Of  this  transitional 
number,  about  75%  are  Hispanic  and  about 
50%  of  that  number  are  LEP  individuals. 
This  information  comes  from  the  schools  and 
a  local  migrant  worker  community  group. 
Thus,  during  the  harvest  season,  the 
jurisdiction's  LEP  population  increases  to 
over  10%  of  all  residents.  In  this  case,  the 
department  should  consider,  under  the  safe 
harbor  provisions  of  this  Guidance, 
translating  vital  written  docimients  into 
Spanish.  In  addition,  the  predictability  of 
contact  during  those  seasons  makes  it 
important  for  the  jurisdiction  to  review  its 
oral  language  services  to  ensure  meaningful 
access  for  LEP  individuals. 

b.  Target  Audiences.  For  most  law 
enforcement  services,  the  target 
audience  is  defined  in  geographic  rather 
than  programmatic  terms.  However, 


some  services  may  be  targeted  to  reach  . 
a  particular  audience  (e.g.,  elementary 
school  children,  elderly,  residents  of 
high  crime  areas,  minority  conununities, 
small  business  owners/operators,  etc.). 
Also,  within  the  larger  geographic  area 
covered  by  a  police  department,  certain 
precincts  or  portions  of  precincts  may 
have  concentrations  of  LEP  persons.  In 
these  cases,  even  if  the  overall  number 
or  proportion  of  LEP  individuals  in  the 
district  is  low,  the  frequency  of  contact 
may  be  foreseeably  higher  for  certain 
areas  or  programs.  Thus,  the  second 
factor — frequency  of  contact — should  be 
considered  in  light  of  the  specific 
program  or  the  geographic  area  being 
served.  The  police  department  could 
then  focus  language  services  where  they 
are  most  likely  to  be  needed.  ^ 

Example:  A  police  department  that 
receives  funds  from  the  DO}  Office  of  Justice 
Programs  initiates  a  program  to  increase 
awareness  and  understanding  of  police 
services  among  elementary  school  age 
children  in  high  crime  areas  of  the 
jurisdiction.  This  program  involves  "Officer 
in  the  Classroom"  presentations  at 
elementary  schools  located  in  areas  of  high 
poverty.  The  population  of  the  jurisdiction  is 
estimated  to  include  only  3%  L£P 
individuals.  However,  the  LEP  population  at 
the  target  schools  is  35%,  the  vast  majority 
of  whom  are  Vietnamese  speakers.  In 
applying  the  four-factor  analysis,  the  higher 
LEP  language  group  populations  of  the  target 
schools  and  the  frequency  of  contact  within 
the  program  with  LEP  students  in  those 
schools,  not  the  LEP  population  generally, 
should  be  used  in  determining  the  nature  of 
the  LEP  needs  of  that  particular  program. 
Further,  becauseihe  Vietnamese  LEP 
population  is  concentrated  in  one  or  two 
main  areas  of  town,  the  police  department 
should  expect  the  frequency  of  contact  with 
Vietnamese  LEP  individuals  in  general  to  be 
quite  high  in  those  areas,  and  it  should  plan 
accordingly. 

c.  Importance  of  Service/Information. 
Given  the  critical  role  law  enforcement 
plays  in  maintaining  quality  of  life  and 
property,  traditional  law  enforcement 
and  protective  services  rank  high  on  the 
critical/non-critical  continuiun. 
However,  this  does  not  mean  that 
information  about,  or  provided  by,  each 
of  the  myriad  services  and  activities 
performed  by  law  enforcement  officials 
must  be  equally  available  in  languages 
other  than  English.  While  clearly 
important  to  the  ultimate  success  of  law 
enforcement,  certain  community 
outreach  activities  do  not  have  the  same 
direct  impact  on  the  provision  of  core 
law  enforcement  services  as  the 
activities  of  911  lines  or  law 
enforcement  officials'  ability  to  respond 
to  requests  for  assistance  while  on 
patrol,  to  communicate  basic 
information  to  suspects,  etc. 
Nevertheless,  with  the  rising  importance 


of  commimity  partnerships  and 
community-based  programming  as  a  law 
enforcement  technique,  the  need  for 
language  services  should  be  considered 
in  such  activities  as  well. 

d.  Interpreters.  Just  as  with  other 
recipients,  law  enforcement  recipients 
have  a  variety  of  options  for  providing 
language  services.  As  a  general  rule, 
when  language  services  are  required, 
recipients  should  provide  competent 
interpreter  services  free  of  cost  to  the 
LEP  person.  LEP  persons  should  be 
advised  that  they  may  chodse  either  to 
secure  the  assistance  of  an  interpreter  of 
their  own  choosing,  at  their  own 
expense,  or  a  competent  interpreter 
provided  by  the  recipient. 

If  the  LEP  person  decides  to  provide 
his  or  her  own  interpreter,  the  provision 
of  this  notice  and  the  LEP  person's 
election  should  be  documented  in  any 
written  record  generated  with  respect  to 
the  LEP  person.  While  an  LEP  person 
may  sometimes  look  to  bilingual  family 
members  or  fiiends  or  other  persons 
with  whom  they  are  comfortable  for 
language  assistance,  there  are  many 
situations  where  an  LEP  person  might 
want  to  rely  upon  recipient-supplied 
interpretative  services.  For  example, 
such  individuals  may  not  be  available 
when  and  where  they  are  needed,  or 
may  not  have  the  ability  to  translate 
program-specific  technical  information. 
Alternatively,  an  individual  may  feel 
imcomfortable  revealing  or  describing 
sensitive,  confidential,  or  potentially 
embarrassing  medical,  law  enforcement 
(e.g.,  sexual  or  violent  assaults),  family, 
or  financial  information  to  a  family 
member,  fiiend,  or  member  of  the  local 
community.  Similarly,  there  may  be 
situations  where  a  recipient's  own 
interests  justify  the  provision  of  an 
interpreter  regardless  of  whether  the 
LEP  individual  also  provides  his  or  her 
own  interpreter.  For  example,  where 
precise,  complete  and  accurate 
translations  of  information  and/or 
testimony  are  critical  for  law 
enforcement,  adjudicatory  or  legal 
reasons,  a  recipient  might  decide  to 
provide  its  own,  independent 
interpreter,  even  if  an  LEP  person  wants 
to  use  their  own  interpreter  as  well. 

In  emergency  situations  that  are  not 
reasonably  foreseeable,  the  recipient 
may  have  to  temporarily  rely  on  non- 
recipient-provided  language  services. 
Proper  recipient  planning  and 
implementation  can  help  avoid  such 
situations. 

While  all  language  services  need  to  be 
competent,  the  greater  the  potential 
consequences,  the  greater  the  need  to 
monitor  interpretation  services  for 
quality.  For  instance,  it  is  important  that 
interpreters  in  custodial  interrogations 
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be  highly  competent  to  translate  legal 
and  other  law  enforcement  concepts,  as 
well  as  he  extremely  accurate  in  their 
interpretation.  It  may  be  sufficient, 
however,  for  a  desk  clerk  who  is 
bilingual  but  not  skilled  at  interpreting 
to  help  an  LEP  person  figure  out  to 
whom  he  or  she  needs  to  talk  about 
setting  up  a  neighborhood  watch. 

2.  Applying  the  Four-Factor  Analysis 
Along  the  Law  Enforcement  (Continuum 

While  all  police  activities  are 
important,  th*  Title  VI  analysis  requires 
some  prioritizing  so  that  language 
services  are  targeted  where  most  needed 
because  of  the  nature  and  importance  of 
the  particular  law  enforcement  activity  - 
involved.  In  addition,  because  of  the 
"reasonableness"  standard,  and 
frequency  of  contact  and  resources 
fectors,  the  obligation  to  provide 
language  services  increases  where  the 
importance  of  the  activity  is  greater,  the 
law  enforcement  activity  is  more 
focused,  and/or  the  provision  of 
language  services  is  more  "within  the 
control"  of  the  police  department. 

Under  this  framework,  then,  critical 
areas  for  language  assistance  include: 
911  calls,  custodial  interrogation,  and 
health  and  safety  issues  for  persons 
within  the  control  of  the  police.  These 
activities  should  be  considered  the  most 
important  imder  the  four-factor  analysis. 
Sjrstems  for  receiving  and  investigating 
complaints  from  the  public  are 
important;  further,  complaint  forms  and 
investigations/hearings  are  directly 
within  the  control  of  the  department. 
Thus,  forms,  hearings,  and  other 
complaint  procedures  should  be  made 
accessible  to  LEP  individuals.  Often 
very  important,  but  less  focused  and 
controlled  are:  routine  patrol  activities, 
receiving  non-emergency  information 
regarding  potential  crimes,  and 
ticketing.  In  these  situations,  the  LEP 
plan  should  provide  for  a  great  deal  of 
flexibility  while  at  the  same  time 
ensuring  that,  wherever  reasonable, 
language  resources  are  available  to 
officers  and  the  LEP  persons  they 
encounter  and  that,  when  not  available, 
the  consequences  to  the  LEP  individuals 
are  minimized.  Community  outreach 
activities  are  hard  to  categorize,  but 
generally  they  do  not  rise  to  the  same 
level  of  importance  as  the  other 
activities  listed.  However,  with  the 
importance  of  community  partnerships 
and  commimity-based  programming  as  a 
law  enforcement  technique,  the  need  for 
language  services  should  be  considered 
in  these  activities  as  well.  Police 
departments  have  a  great  deal  of 
flexibility  in  determining  how  to  best 
address  dieir  outreach  to  LEP 
populations. 


a.  Receiving  and  Responding  to 
Requests  for  Assistance.  LEP  persons 
must  have  meaningful  access  to  police 
services  when  they  are  victims  of  or 
witnesses  to  alleged  criminal  activity. 
Effective  reporting  systems  transform 
victims,  witnesses,  or  bystanders  into 
assistants  in  law  enforcement  and 
investigation  processes.  Given  the 
critical  role  the  public  plays  in  reporting 
crimes  or  directing  limited  law 
enforcement  resources  to  time-sensitive 
emergency  or  public  safety  situations, 
efforts  to  address  the  language 
assistance  needs  of  LEP  individuals 
could  have  a  significant  impact  on 
improving  responsiveness, 
effectiveness,  and  safety. 

All  emergency  service  lines,  or  "911" 
lines,  operated  by  agencies  that  receive 
federal  financial  assistance  must  be 
accessible  to  persons  who  are  LEP.  This 
will  mean  different  things  to  different 
jiuisdictions.  For  instance,  in  large 
cities  with  significant  LEP  communities, 
the  911  line  may  have  operators  who  are 
bilingual  and  capable  of  accxirately 
interpreting  in  high  stress  situations. 
Smaller  cities  or  areas  with  small  LEP 
populations  should  still  have  to  have  a 
plan  for  serving  callers  who  are  LEP,  but 
the  LEP  policy  and  implementation  may 
involve  a  telephonic  language  line  that 
is  fast  enough  and  reliable  enough  to 
attend  to  the  emergency  situation,  or 
include  some  other  accommodation 
short  of  hiring  bilingual  operators. 

Example:  A  large  city  provides  bilingual 
operators  for  the  most  frequently 
encountered  languages,  and  uses  a 
commercial  telephone  language  line  when  it 
receives  calls  from  LEP  persons  who  speak 
other  languages.  Ten  percent  of  the  city's 
population  is  LEP,  and  sixty  percent  of  the 
LEP  population  speaks  Spanish.  In  addition 
to  911  service,  the  city  has  a  311  line  for  non- 
emergency police  services.  The  311  Center 
has  Spanish  speaking  operators  available, 
and  uses  a  language  bank,  staffed  by  the 
city's  bilingual  city  employees  who  are 
competent  translators,  for  other  non-English- 
speaking  callers.  The  city  also  has  a 
campaign  to  educate  non-English  sp>eakers 
when  to  use  311  instead  of  911.  Such 
services  are  consistent  with  Title  VI 
principles. 

b.  Enforcement  Stops  Short  of  Arrest 
and  Field  Investigations.  Field 
enforcement  includes,  for  example, 
traffic  stops,  pedestrian  stops,  serving 
warrants  and  restraining  orders,  Teny 
stops,  and  crowd/traffic  control. 
Because  of  the  diffuse  nature  of  these 
activities,  the  reasonableness  standard 
allows  for  great  flexibility  in  providing 
meaningful  access,  for  example,  in 
routine  field  investigations  and  traffic 
stops.  Nevertheless,  the  ability  of  law 
enforcement  personnel  to  discharge 
fully  and  effectively  its  enforcement  and 


crime  interdiction  mission  requires  the 
ability  to  communicate  instructions, 
commands,  and  notices.  For  example,  a 
routine  traffic  stop  can  become  a 
difficult  situation  if  an  officer  is  unable 
to  commimicate  effectively  the  reason 
for  the  stop,  the  need  for  identifying  or 
other  information,  and  the  meaning  of 
any  written  citation.  Requests  for 
consent  to  search  are  meaningless  if  the 
request  is  not  understood.  Similarly, 
crowd  control  commands  will  be  wholly 
ineffective  where  significant  niunbers  of 
people  in  a  crowd  cannot  imderstand 
the  meaning  of  law  enforcement 
commands. 

Given  the  wide  range  of  possible 
situations  in  which  law  enforcement  in 
the  field  can  take  place,  it  is  impossible 
to  equip  every  officer  with  the  tools 
necessary  to  respond  to  every  possible 
LEP  scenario.  Rather,  in  applying  the 
four  factors  to  field  enforcement,  the 
goal  should  be  to  implement  measures 
addressing  the  language  needs  of 
significant  LEP  populations  in  the  most 
likely  and  common  situations. 

Example:  A  police  department  serves  a 
jurisdiction  with  a  significant  number  of  LEP 
individuals  residing  in  one  or  more 
precincts,  and  it  is  routinely  asked  to  provide 
crowd  control  services  at  community  events 
or  demonstrations  in  those  precincts. 
Consistent  with  the  requirements  of  the  four- 
factor  analysis,  the  police  department  should 
assess  how  it  will  discharge  its  crowd  control 
duties  in  a  language-appropriate  manner. 
Among  the  possible  approaches  are  plans  to 
assign  bilingual  officers,  basic  language 
training  of  all  officers  in  common  law 
enforcement  commands,  the  use  of  devices 
that  provide  audio  commands  in  the 
predictable  languages,  or  the  distribution  of 
translated  written  materials  for  use  by 
officers. 

Field  investigations  include 
neighborhood  canvassing,  witness 
identffication  and  interviewing, 
investigative  or  Terry  stops,  and  similar 
activities  designed  to  solicit  and  obtain 
information  bom  the  community. 
Encoimters  with  LEP  individuals  will 
often  be  less  predictable  in  field 
investigations.  However,  the  jurisdiction 
should  still  assess  the  potential  for 
contact  with  LEP  individuals  in  the 
course  of  field  investigations  and 
investigative  stops,  identify  the  LEP 
language  group(s)  most  likely  to  be 
encoimtered,  and  provide  their  officers 
with  sufficient  written  or  oral 
translation  resoiuces  to  ensure  that  lack 
of  English  proficiency  does  not  impede 
otherwise  proper  investigations  or 
imduly  burden  LEP  individuals. 

Example:  A  police  department  in  a 
moderately  large  city  includes  a  precinct  that 
serves  an  area  which  includes  significant  LEP 
populations  whose  native  languages  are 
Spanish,  Korean,  and  Tagalog.  Law 


Federal  Register /VoL  67,  No.  13 /Friday,  January  18,  2002 /Notices 


2679 


enforcement  officials  could  reasonably 
consider  the  adoption  of  a  policy  assigning 
bilingual  investigative  officers  to  the  precinct 
and/or  creating  a  resource  list  of  department 
employees  competent  to  interpret  and  ready 
to  assist  officers  by  phone  or  radio.  This 
could  be  combined  with  developing 
language-appropriate  written  materials,  such 
as  consents  to  searches  or  statements  of 
rights,  for  use  by  its  officers  where  LEP 
individuals  are  literate  in  their  languages.  In 
certain  circumstances,  it  may  also  be  helpful 
to  have  telephone  language  line  access  where 
other  options  are  not  successful  and  safety 
and  availability  of  phone  access  permit. 

c.  Custodial  Interrogations.  Custodial 
interrogations  of  unrepresented  LEP 
individuals  trigger  constitutional  rights 
that  this  Guidance  is  not  designed  to 
address.  Given  the  importance  of  being 
able  to  communicate  effectively  under 
such  circumstances,  recipients'  ability 
to  anticipate  and  plan  for  a  need  for 
language  services,  and  the  control  over 
LEP  and  other  individuals  asserted  by 
recipients  in  custodial  interrogation 
situations,  law  enforcement  recipients 
must  ensure  competent  and  bee 
language  services  for  LEP  individuals  in 
such  situations.  A  clear  wndtten  policy, 
understood  and  easily  accessible  by  all 
officers,  will  assist  the  law  enforcement 
agency  in  complying  with  this 
obligation.  In  formulating  a  written 
policy  for  effectively  communicating 
with  LEP  individuals,  agencies  should 
consider  whether  law  enforcement 
persoimel  themselves  ought  to  serve  as 
interpreters  during  custodial 
interrogation,  or  whether  a  qualified 
independent  interpreter  would  be  more 
appropriate.^ 

Example:  A  large  city  police  department 
institutes  an  LEP  plan  that  requires  arresting 
officers  to  procure  a  qualified  interpreter  for 
any  custodial  interrogation,  notification  of 
ri^ts,  or  taking  of  a  statement,  and  any 
communication  by  an  LEP  individual  in 
response  to  a  law  enforcement  officer.  When 
considering  whether  an  interpreter  is 
qualified,  the  LEP  policy  discourages  use  of 
police  officers  as  interpreters  in 
interrogations  except  under  circumstances  in 
which  the  reliability  of  the  interpretation  is 
verified,  such  as,  for  example,  where  the 
officer  has  been  trained  and  tested  in 
interpreting  and  tape  recordings  are  made  of 
the  entire  interview.  In  determining  whether 
an  interpreter  is  qualified,  the  jurisdiction 
uses  the  analysis  noted  above.  Such  a  plan 
is  consistent  with  Title  VI  responsibilities. 

d.  Intake/Detention.  State  or  local  law 
enforcement  agencies  that  arrest  LEP 
persons  should  consider  the  inherent 
communication  impediments  to 
gathering  information  from  the  LEP 
arrestee  through  an  intake  or  booking 


2  Some  state  laws  prohibit  police  officers  from 
serving  as  interpreters  during  custodial 
interrogation  of  suspects. 


process.  Aside  bova  the  basic 
information,  such  as  the  LEP  arrestee's 
name  and  address,  law  enforcement 
agencies  should  evaluate  their  ability  to 
communicate  with  the  LEP  arrestee 
about  his  or  her  medical  condition. 
Because  medical  screening  questions  are 
commonly  used  to  elicit  information  on 
the  arrestee's  medical  needs,  suicidal 
inclinations,  presence  of  contagious 
diseases,  potential  illness,  resulting 
symptoms  upon  withdrawal  from 
certain  medications,  or  the  need  to 
segregate  the  arrestee  from  other 
prisoners,  it  is  essential  that  law 
enforcement  agencies  have  the  ability  to 
communicate  effectively  with  an  LEP 
arrestee.  In  jurisdictions  with  few 
bilingual  officers  or  in  situations  where 
the  LEP  person  speaks  a  language  not 
encountered  very  frequently,  language 
lines  may  provide  the  most  cost 
effective  and  efficient  method  of 
communication. 

e.  Community  Outreach.  Community 
outreach  activities  increasingly  are 
recognized  as  important  to  the  ultimate 
success  of  more  traditional  duties.  Thus, 
an  application  of  the  four-factor  LEP 
analysis  to  community  outreach 
activities  can  play  an  important  role  in 
ensuring  that  the  purpose  of  these 
activities  (to  improve  police/community 
relations  and  advance  law  enforcement 
objectives)  is  not  thwarted  due  to  the 
failure  to  address  the  language  needs  of 
LEP  persons. 

Example:  A  police  department  initiates  a 
program  of  domestic  counseling  in  an  effort 
to  reduce  the  number  or  intensity  of  domestic 
violence  interactions.  A  review  of  domestic 
violence  records  in  the  city  reveals  that  25% 
of  all  domestic  violence  responses  are  to 
minority  areas  and  30%  of  those  responses 
involve  interactions  with  one  or  more  LEP 
persons,  most  of  whom  speak  the  same 
language.  The  department  should  take 
reasonable  steps  to  make  the  counseling 
accessible  to  LEP  individuals.  In  this  case, 
the  department  successfully  sought  bilingual 
counselors  (for  whom  they  provided  training 
in  translation)  for  some  of  the  counseling 
positions.  In  addition,  the  department  has  an 
agreement  with  a  local  university  in  which 
bilingual  social  work  majors  who  are 
competent  in  interpreting,  as  well  as 
language  majors  who  are  trained  by  the 
department  in  basic  domestic  violence 
sensitivity  and  counseling,  are  used  as 
interpreters  when  the  in-house  bilingual  staff 
cannot  cover  the  need.  Interpreters  must  sign 
a  confidentiality  agreement  with  the 
department.  This  would  be  consistent  with 
Title  VI  responsibilities. 

Example:  A  large  city  has  initiated  an 
outreach  program  designed  to  address  a 
problem  of  robberies  of  Vietnamese  homes  by 
Vietnamese  gangs.  One  strategy  is  to  work 
with  community  groups  and  banks  and 
others  to  help  allay  traditional  fears  in  the 
community  of  putting  money  and  other 
valuables  in  banks.  Because  a  large  portion 


of  the  target  audience  is  Vietnamese  speaking 
and  LEP.  the  department  contracts  with  a 
bilingual  community  liaison  competent  in 
the  skill  of  translating  to  help  with  outreach 
activities.  This  would  be  consistent  with 
Title  VI  responsibilities. 

B.  Departments  of  Corrections 

All  departments  of  corrections  that 
receive  federal  financial  assistance  bom 
DOJ  must  provide  LEP  prisoners  ^  with 
meaningfid  access  to  benefits  and 
services  within  the  program.  In  order  to   . 
do  so,  corrections  departments,  like 
other  recipients,  must  apply  the  four- 
factor  analysis. 

1 .  General  Principles 

Departments  of  corrections  also  have 
a  wide  variety  of  options  in  providing 
translation  services  appropriate  to  the 
particular  situation.  Bilingual  staff 
competent  in  translating,  in  person  or 
by  phone,  pose  one  option. 
Additionally,  particular  prisons  may 
have  agreements  with  local  colleges  and 
universities,  interpreter  services,  and/or 
community  organizations  to  provide 
paid  or  volunteer  competent  translators 
under  agreements  of  confidentiality.^  and 
impartiality.  Language  lines  may  offer  a 
prudent  oral  interpreting  option  for 
prisons  with  very  few  and/or  infrequent 
prisoners  in  a  particular  language  group. 
Reliance  on  fellow  prisoners  is  generally 
not  appropriate.  Reliance  on  fellow 
prisoners  should  only  be  an  option  in 
unforeseeable  emergency  circumstances; 
when  the  LEP  inmate  signs  a  waiver  that, 
is  in  his/her  language  and  in  a  form 
designed  for  him/her  to  understand;  or 
where  the  topic  of  conununication  is  not 
sensitive,  confidential,  important,  or 
technical  in  nature  and  the  prisoner  is 
competent  in  the  skill  of  interpreting. 

In  addition,  a  department  of 
corrections  that  receives  federal 
financial  assistance  would  be  ultimately 
responsible  for  ensuring  that  LEP 
inmates  have  meaningful  access  within 
a  prison  run  by  a  private  or  other  entity 
with  which  the  department  has  entered 
into  a  contract.  The  department  may 
provide  the  staff  and  materials 
necessary  to  provide  required  language 
services,  or  it  may  choose  to  require  the 


'>  In  this  Guidance,  the  terms  "prisoners"  or 
"inmates"  include  ail  of  those  individuals-, 
including  Immigration  and  Naturalization  Service 
(INS)  detainees  and  juveniles,  who  are  held  in  a 
facility  operated  by  a  recipient.  Certain  statutor> , 
regulatorv',  or  constitutional  mandates/rights  may 
apply  only  to  juveniles,  such  as  educational  rights, 
including  those  for  students  with  disabilities  or 
limited  English  proficiency.  Because  a  decision  by 
a  recipient  or  a  federal,  state,  or  local  entity  to  make 
an  activity  compulsory  serves  as  strong  evidence  of 
the  program's  importance  the  obligation  to  provide 
language  services  may  differ  depending  upon 
whether  the  LEP  person  is  a  juvenile  or  an  adult 
inmate. 
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entity  with  which  it  contracted  to 
provide  the  services  itself. 

2.  Applying  the  Four  Factors  Along  the 
Corrections  Continuum 

As  with  law  enforcement  activities, 
critical  and  predictable  contact  with 
LEF  individuals  poses  the  greatest 
obligation  for  language  services. 
Corrections  facilities  have  somewhat 
greater  abilities  to  assess  the  language 
needs  of  those  they  encounter,  although 
inmate  populations  may  change  rapidly 
in  some  areas.  Contact  affecting  health 
and  safety,  length  of  stay,  and  discipline 
present  the  most  critical  situations 
under  the  four-factor  analysis. 

a.  Assessment.  In  order  to  create  a 
plan  for  providing  language  services, 
each  department  of  corrections  that 
receives  federal  financial  assistance 
should  assess  the  number  of  LEF 
prisoners  who  are  in  the  system,  in 
which  prisons  they  are  located,  and  the 
languages  he  or  she  speaks.  Each 
prisoner's  LEF  status,  and  the  language 
he  or  she  speaks,  should  be  placed  in 
his  or  her  file.  Although  this  Guidance 
and  Title  VI  are  not  meant  to  address 
literacy  levels,  agencies  should  be  aware 
of  literacy  problems  so  that  LEF  services 
are  provided  in  a  way  that  is  meaningful 
and  useful  [e.g.,  translated  written 
materials  are  of  little  use  to  a  nonliterate 
inmate).  After  the  initial  assessment, 
new  LEF  prisoners  should  be  identified 
at  intake  or  orientation,  and  the  data 
should  be  updated  accordingly. 

b.  Intake/Orientation.  Intake/ 
Orientation  plays  a  critical  role  not 
merely  in  the  system's  identification  of 
LEF  prisoners,  but  in  providing  those 
prisoners  with  fundamental  ii^rmation 
about  their  obligations  to  comply  with 
system  regulations,  participate  in 
education  and  training,  receive 
appropriate  medical  treatment,  and 
enjoy  recreation.  Even  if  only  one 
prisoner  doesn't  understand  English, 
that  prisoner  should  be  given  the 
opportunity  to  be  informed  of  the  rules, 
obligations,  and  opportunities  in  a 
manner  designed  effectively  to 
communicate  these  matters.  An 
appropriate  analogy  is  the  obligation  to 
communicate  effectively  with  deaf 
prisoners,  which  is  most  frequently 
accomplished  through  sign  language 
interpreters  or  written  materials.  Not 
every  prison  will  use  the  same  method 
for  providing  language  assistance. 
Prisons  with  lai;ge  numbers  of  Spanish- 
speaking  LEF  prisoners,  for  example, 
will  likely  need  to  translate  written 
rules,  notices,  and  other  important 
orientation  material  into  Spanish,  with 
oral  instructions,  whereas  prisons  with 
very  few  such  inmates  may  choose  to 


rely  upon  a  language  line  or  qualified 
commimity  volunteers  to  assist. 

Example:  The  department  of  corrections  in 
a  state  with  a  5%  Haitian  Creole-speaking 
LEP  corrections  population  and  an  8% 
Spanish-speaking  LEP  population  receives 
federal  financial  assistance  to  expand  one  of 
its  prisons.  The  department  of  corrections 
has  developed  an  intake  video  in  Haitian 
Creole  and  another  in  Spanish  for  all  of  the 
prisons  within  the  department  to  use  when 
orienting  new  prisoners  who  are  LEP  and 
speak  one  of  those  languages.  In  addition,  the 
department  provides  inmates  with  an 
opportunity  to  ask  questions  and  discuss 
intake  information  through  either  bilingual 
staff  who  are  competent  in  interpreting  who 
are  present  at  the  orientation  or  who  are 
patched  in  by  phone  to  act  as  interpreters. 
The  department  also  has  an  agreement 
whereby  some  of  its  prisons  house  a  small 
number  of  INS  detainees.  For  those  detainees 
or  other  inmates  who  are  LEP  and  do  not 
speak  Haitian  Creole  or  Spanish,  the 
department  has  created  a  list  of  sources  for 
interpretation,  including  department  staff, 
contract  interpreters,  university  resources, 
and  a  language  line.  Each  person  receives  at 
least  an  oral  explanation  of  the  rights,  rules, 
and  opportunities.  This  orientation  plan 
would  be  considered  consistent  with  Title  VI. 

c.  Disciplinary  Action.  When  a 
prisoner  who  is  LEF  is  the  subject  of 
disciplinary  action,  the  prison  must 
provide  language  assistance.  That 
assistance  must  ensure  that  the  LEF 
prisoner  had  adequate  notice  of  the  rule 
in  question  and  is  meaningfully  able  to 
understand  and  participate  in  ihe 
process  afforded  prisoners  under  those 
circumstances.  As  noted  previously, 
fellow  inmates  cannot  serve  as 
interpreters  in  disciplinary  hearings. 

d.  Health  and  Safety.  Frisons 
providing  health  services  should  refer  to 
Department  of  Health  and  Human 
Services'  guidance'*  regarding  health 
care  providers'  Title  VI  obligations,  as 
well  as  with  this  Guidance. 

Health  care  services  are  obviously 
extremely  important.  LEF  individuals 
must  be  provided  with  access  to  those 
services.  How  that  access  is  provided 
depends  upon  the  number  or  proportion 
of  LEF  individuals,  the  fi^quency  of 
contact  with  those  LEF  individuals,  and 
the  resources  available  to  the  recipient. 
If,  for  instance,  a  prison  serves  a  high 
proportion  of  LEF  individuals  who 
speak  Spanish,  then  the  prison  health 
care  provider  should  have  available 
qualified  bilingual  medical  staff  or 
interpreters  versed  in  medical  terms.  If 
the  population  of  LEF  individuals  is 
low,  then  the  prison  may  choose 
instead,  for  example,  to  rely  on  a  local 
community  volimteer  program  that 


provides  qualified  interpreters  through  a 
tmiversity.  Due  to  the  private  nature  of 
medical  situations,  only  in 
unpredictable  emergency  situations  or 
in  non-emergency  cases  where  the 
inmate  has  waived  rights  to  a  non- 
inmate  interpreter  would  the  use  of 
other  bilingual  inmates  be  appropriate. 

e.  Participation  Affecting  Length  of 
Sentence.  If  a  prisoner's  LEF  status 
makes  him/her  imable  to  participate  in 
a  particular  program,  such  a  failure  to 
participate  cannot  be  used  to  adversely 
impact  the  length  of  stay  or  significantly 
affect  the  conditions  of  imprisonment. 
Frisons  have  options  in  how  to  apply 
this  standard.  For  instance,  prisons 
could:  (1)  make  the  program  accessible 
to  the  LEF  inmate;  or  (2)  waive  the 
requirement. 


*  A  copy  of  that  guidance  can  be  found  on  the 
HHS  website  at  http://www.hhs.gov/ocr/lep/  and  at 
http://www.usdoi.gov/crt/cor. 


Example:  State  law  provides  that  otherwise 
eligible  prisoners  may  receive  early  release  if 
they  take  and  pass  an  alcohol  counseling 
program.  Given  the  importance  of  early 
release,  LEP  prisoners  must  be  provided 
access  to  this  prerequisite  in  some  fashion. 
How  that  access  is  provided  depends  on  the 
three  factors  other  than  importance.  If,  for 
example,  there  are  many  LEP  prisoners 
speaking  a  particular  language  in  the  prison 
system,  the  class  could  be  provided  in  that 
language  for  those  inmates.  If  there  were  far 
fewer  LEP  prisoners  speaking  a  particular 
language,  the  prison  will  still  need  to  ensure 
access  to  this  prerequisite  because  of  the 
importance  of  early  release  opportunities. 
Options  include,  for  example,  use  of 
bilingual  teachers,  contract  interpreters,  or 
community  volunteers  to  interpret  during  the 
class,  reliance  on  videos  or  written 
explanations  in  a  language  the  inmate 
understands,  and/or  modification  of  the 
requirements  of  the  class  to  meet  the  LEP 
individual's  ability  to  understand  and 
communicate.  Another  possible  option 
would  be  to  waive  the  requirement  for  the 
LEP  prisoners  and  allow  early  release 
without  this  prerequisite. 

/.  ESL  Classes.  States  often  mandate 
English-as-a-Second  language  (ESL) 
classes  for  LEF  inmates.  Nothing  in  this 
Guidance  prohibits  or  requires  such 
mandates.  ESL  coiuses  often  serve  as  an 
important  part  of  a  proper  LEF  plan  in 
prisons  because,  as  prisoners  gain 
proficiency  in  English,  fewer  language 
services  are  needed.  However,  the  fact 
that  ESL  classes  are  provided  does  not 
obviate  the  need  to  provide  meaningful 
access  for  prisoners  who  are  not  yet 
English  proficient. 

g.  Community  Corrections.  This 
guidance  also  applies  to  community 
corrections  programs  that  receive, 
directly  or  indirectly,  federal  financial 
assistance.  For  them,  the  most  frequent 
contact  with  LEF  individuals  will  be 
with  an  offender,  a  victim,  or  the  family 
members  of  either,  but  may  also  include 
witnesses  and  community  members  in 
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the  area  in  which  a  crime  was 
committed. 

As  with  other  recipient  activities, 
community  corrections  programs  should 
apply  the  {qui  factors  and  determine 
areas  where  language  services  are  most 
needed.  Important  oral  commimications 
include,  for  example:  Interviews; 
explaining  conditions  of  probations/ 
release;  developing  case  plans;  setting 
up  referrals  for  services;  regular 
supervision  contacts;  outlining 
violations  of  probations/parole  and 
recommendations;  and  making 
adjustments  to  the  case  plan.  Competent 
oral  language  services  for  LEF  persons 
are  important  for  each  of  these  types  of 
communication.  Recipients  have  great 
flexibility  in  determining  how  to 
provide  Uiose  services. 

Just  as  with  all  language  services,  it  is 
important  that  language  services  be 
competent.  Some  knowledge  of  the  legal 
system  may  be  necessary  in  certain 
circumstances.  For  example,  special 
attention  should  be  given  to  the 
technical  interpretation  skills  of 
interpreters  used  when  obtiiining 
information  from  an  offender  during 
pre-sentence  and  violation  of  probation/ 
parole  investigations  or  in  other 
circumstances  in  which  legal  terms  and 
the  results  of  inacciuacies  could  impose 
an  enormous  burden  on  the  LEF  person. 

In  addition,  just  as  with  other 
recipients,  corrections  programs  should 
identify  vital  written  materials  for 
probation  and  parole  that  should  be 
translated  when  a  significant  number  or 
proportion  of  LEF  individuals  that 
speak  a  particular  language  is 
encoimtered.  Vital  docimients  in  this 
context  could  include,  for  instance: 
probation/parole  department 
descriptions  and  grievance  procedures, 
offender  rights  information,  the  pre- 
sentence/release  investigation  report, 
notices  of  alleged  violations, 
sentencing/release  orders,  including 
conditions  of  parole,  and  victim  impact 
statement  questionnaires. 

C.  Other  Types  of  Recipients 

DOJ  provides  federal  financial 
assistance  to  many  other  types  of 
entities  and  programs,  including,  for 
example,  courts,  juvenile  justice 
programs,  shelters  for  victims  of 
domestic  violence,  and  domestic 
violence  prevention  programs.  Title  VI 
and  this  Guidance  apply  to  those 
entities.  Examples  involving  some  of 
those  recipients  follow: 

1.  Courts. 

Application  of  the  four-factor  analysis 
requires  recipient  courts  to  ensure  that 
L^  parties  and  witnesses  receive 
competent  language  services.  At  a 


minimum,  every  effort  should  be  taken 
to  ensure  translations  for  LEF 
individuals  diuing  all  hearings,  trials, 
and  motions  during  which  the  LEF 
individual  must  and/or  may  be  present. 
When  a  recipient  court  appoints  an 
attorney  to  represent  an  LEF  defendant, 
the  court  should  ensure  that  either  the 
attorney  is  proficient  in  the  LEF 
person's  language  or  that  a  competent 
interpreter  is  provided  during 
consultations  between  the  attorney  and 
the  LEF  person. 

Many  states  have  created  certification 
procedures  for  interpreters.  This  is  one 
way  of  meeting  the  "Title  VI  requirement 
that  recipients  ensure  competency  of 
interpreters.  Coiuts  will  not,  however, 
always  be  able  to  find  a  certified 
interpreter,  particularly  for  less 
frequently  encountered  languages. 

Example:  A  state  court  receiving  DOJ 
federal  financial  assistance  has  frequent 
contact  with  LEP  individuals  as  parties  and 
witnesses,  but  has  experienced  a  shortage  in 
certified  interpreters  in  the  range  of 
languages  encountered.  State  court  officials 
work  with  training  and  testing  consultants  to 
broaden  the  number  of  certified  interpreters 
available  in  the  top  several  languages  spoken 
by  LEP  individuals  in  the  state.  Because 
resources  are  scarce  and  the  development  of 
tests  expensive,  state  court  officials  decide  to 
partner  with  other  states  that  have  already 
established  agreements  to  share  proficiency 
tests  and  to  develop  new  ones  together.  The 
state  court  officials  also  look  to  other  existing 
state  plans  for  examples  of:  codes  of 
professional  conduct  for  interpreters; 
mandatory  orientation  and  basic  training  for 
interpreters;  interpreter  proficiency  tests  in 
Spanish  and  Vietnamese  language 
interpretation;  a  written  test  in  English  for 
interpreters  in  all  languages  covering 
professional  responsibility,  basic  legal  term 
definitions,  court  procedures,  etc.  They  are 
considering  working  with  other  states  to 
expand  testing  certification  programs  in 
coming  years  to  include  several  other  most 
.fi«quently  encountered  languages.  This  type 
of  assessment  of  need,  planning,  and 
implementation  is  consistent  with  Title  VI 
principles. 

Many  individuals,  while  able  to 
conununicate  in  English  to  some  extent, 
are  still  LEF.  Courts  should  consider 
carefully  whether  a  person  will  be  able 
to  understand  and  commtmicate 
effectively  in  the  stressful  role  of  a 
witness  or  party  and  in  situations  where 
knowledge  of  language  subtleties  and/or 
technical  terms  and  concepts  are 
involved. 

Example:  Judges  in  a  county  court 
receiving  federal  financial  assistance  have 
adopted  a  voir  dire  for  determining  a  witness' 
need  for  an  interpreter.  The  voir  dire  avoids 
questions  that  could  be  answered  with  "yes" 
or  "no."  It  Includes  questions  about  comfort 
level  in  English,  and  questions  that  require 
active  responses,  such  as:  "How  did  you 


come  to  court  today?"  etc.  The  judges  also 
ask  the  witness  more  complicated  conceptual 
questions  to  determine  the  extent  of  the 
person's  proficiency  in  English.  Such  a 
procedure  is  consistent  with  Title  VI 
principles. 

When  courts  experience  low  numbers 
or  proportions  of  LEF  individuals  from 
a  particular  language  group  and 
ihfr^uent  contact  with  that  language 
group,  creation  of  a  new  certification 
test  for  interpreters  n>ay  be  overly 
burdensome.  In  such  cases,  other 
methods  should  be  used  to  determine 
the  competency  of  interpreters  for  the 
court's  purposes. 

Example:  A  witness  in  a  county  court  in  a 
large  city  speaks  Urdu  gnd  not  English.  The 
jurisdiction  has  no  court  interpreter 
certification  testing  for  Urdu  language 
interpreters  because  very  few  LEP 
individuals  encountered  speak  Urdu. 
However,  a  non-certified  interpreter  is 
available  and  has  been  given  the  standard 
English-language  test  on  court  processes  and 
interpreter  ethics.  The  judge  brings  in  a 
second,  independent,  bilingual  Urdu- 
speaking  person  from  a  local  university,  and 
asks  the  prospective  interpreter  to  interpret 
the  judge's  conversation  with  the  second 
individual.  The  judge  then  asks  the  second 
Urdu  speaker  a  series  of  questions  designed 
to  determine  whether  the  interpreter 
accurately  interpreted  their  conversation. 
Given  the  infrequent  contact,  the  low  number 
and  proportion  of  Urdu  LEP  individuals  in 
the  area,  and  the  high  cost  of  providing 
certification  tests  for  Urdu  interpreters,  this 
"second  check"  solution  is  one  appropnate 
way  of  ensuring  meaningful  access  to  the  LEP 
individual. 

Another  key  to  successful  use  of 
interpreters  in  the  courtroom  is  to 
ensure  that  everyone  in  the  process 
understands  the  role  of  the  interpreter. 

Example:  Judges  in  a  recipient  court 
administer  a  standard  oath  to  each  interpreter 
and  make  a  statement  to  the  jury  that  the  role 
of  the  interpreter  is  to  interpret,  verbatim,  the 
questions  posed  to  the  witness  and  the 
witness'  response.  The  jury  should  focus  on 
the  words,  not  the  non-verbals,  of  the 
interpreter.  The  judges  also  clarify  the  role  of 
the  interpreter  to  the  witness  and  the 
attorneys.  These  are  important  steps  in 
providing  meaningful  access  to  the  court  for 
LEP  individuals. 

Just  as  corrections  recipients  must 
take  care  to  ensure  that  eligible  LEF 
individuals  have  the  opportunity  to 
reduce  the  term  of  their  sentence  to  the 
same  extent  that  non-LEF  individuals 
do,  courts  must  ensure  that  LEF  persons 
have  access  to  programs  that  would  give 
them  the  opportimity  to  avoid  serving  a 
sentence  at  all. 

Example:  An  LEP  defendant  ^ould  be 
given  the  same  access  to  alternatives  to 
sentencing,  such  as  anger  management  and 
alcohol  abuse  counseling,  as  is  giv^n  to  non- 
LEP  persons  in  the  same  circumstances. 
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Coiirts  have  significant  contact  with 
the  public  outside  of  the  courtroom. 
Providing  meaningful  access  to  the  legal 
process  for  LEP  individuals  requires 
more  than  just  providing  interpreters  in 
the  courtroom.  Recipient  courts  should 
assess  the  need  for  language  services  all 
along  the  process,  particularly  in  areas 
with  high  niunbers  of  unrepresented 
individuals,  such  as  family  and  small 
claims  courts. 

Example:  Only  twenty  thousand  people    . 
live  in  a  rural  county.  The  county  superior 
court  receives  DOJ  funds  but  does  not  have 
a  budget  comparable  to  that  of  a  more- 
populous  urbanized  county  in  the  state.  Over 
1000  LEP  Hispanic  immigrants  have  settled 
in  the  nu-al  county.  The  urbanized  county 
also  has  more  than  1000  LEP  Hispanic 
immigrants.  Both  counties  have  "how  to" 
materials  in  English  helping  unrepresented 
individuals  negotiate  the  family  court 
processes.  The  urban  county  has  taken  the 
lead  in  developing  Spanish-language 
translations  of  materials  that  would  explain 
the  process.  The  rural  county  modifies  these 
slightly  and  thereby  benefits  from  the  work 
of  the  urban  county.  Because  this  type  of 
outreach  material  can  be  vital  for  an 
unrepresented  person  seeking  access  to  a 
vital  service  of  the  court,  such  a  translation 
is  consistent  with  Title  VI  obligations  and 
falls  within  the  safe  harbor.  Creative 
solutions,  such  as  sharing  resources  across 
jurisdictions,  can  help  overcome  serious 
financial  concerns  in  areas  with  few 
resources. 

Just  as  with  police  departments, 
courts  and/or  particular  divisions 
within  courts  may  have  more  contact 
with  LEP  individuals  than  an 
assessment  of  the  general  population 
would  indicate.  Recipients  should 
consider  that  higher  contact  level  when 
determining  the  number  or  proportion 
of  LEP  individuals  in  the  contact 
popidation,  and  the  frequency  of  such 
contact. 


erVl 


Example:  A  county  has  very  few  residents 
who  are  LEP.  However,  many  Vietnamese- 
speaking  LEP  motorists  go  through  a  major 
freeway  running  through  the  county,  which 
connects  two  areas  with  high  populations  of 
Vietnamese  speaking  LEP  individuals.  As  a 
result,  the  Traffic  Division  of  the  county 
court  processes  a  large  number  of  LEP 
persons,  but  it  has  taken  no  steps  to  train 
staff  or  provide  forms  or  other  language 
access  in  that  Division  because  of  the  small 
number  of  LEP  individuals  in  the  county. 
The  Division  should  assess  the  number  and 
proportion  of  LEP  individuals  processed  by 
the  CNvision  and  the  frequency  of  such 
contact.  With  those  numbers  high,  the  Traffic 
Division  may  find  that  it  needs  to  provide 
key  forms  or  instructions  in  Vietnamese.  It 
may  also  find,  from  talking  with  community 
groups,  that  many  older  Vietnamese  LEP 
individuals  do  not  read  Vietnamese  well,  and 
that  it  should  provide  oral  language  services 
as  well.  The  court  may  already  have 
Vietnamese-speaking  staff  competent  in 


interpreting  in  a  different  section  of  the  , 
court;  it  may  decide  to  hire  a  Vietnamese- 
speaking  employee  who  is  competent  in  the 
skill  of  interpreting;  or  it  may  decide  that  a 
language  line  service  suffices. 

2.  Juvenile  Justice  Programs 

DOJ  provides  funds  to  many  juvenile 
justice  programs  to  whom  this  Guidance 
applies. 

Example:  A  county  coordinator  for  an  anti- 
gang  program  operated  by  a  DOJ  recipient  has 
noticed  that  increasing  numbers  of  gangs 
have  formed  comprised  primarily  of  LEP 
individuals  speaking  a  particular  foreign 
language.  The  coordinator  should  assess  the 
number  of  LEP  youths  at  risk  of  involvement 
in  these  gangs,  so  that  she  can  determine 
whether  the  program  should  hire  a  couiiselor 
who  is  bilingual  in  the  particular  language 
and  English,  or  provide  other  types  of 
language  services  to  the  LEP  youths. 

3.  Domestic  Violence  Prevention/ 
Treatment  Programs 

Several  domestic  violence  prevention 
and  treatment  programs  receive  DOJ 
financial  assistance  and  thus  must  apply 
this  Guidance  to  their  programs  and 
activities. 

Example:  A  shelter  for  victims  of 
domestic  violence  is  operated  by  a 
recipient  of  DOJ  funds  and  located  in  an 
area  where  15  percent  of  the  women  in 
the  service  area  speak  Spanish  and  are 
LEP.  Seven  percent  of  the  women  in  the 
service  area  speak  various  Chinese 
dialects  and  are  LEP.  The  shelter  uses 
community  volimteers  to  help  translate 
vital  outreach  materials  into  Chinese 
(which  is  one  written  language  despite 
many  dialects)  and  Spanish.  The  shelter 
hotline  has  a  menu  providing-key 
information,  such  as  location;  in 
English,  Spanish,  and  two  of  the  most 
common  Chinese  dialects.  Calls  for 
immediate  assistance  are  handled  by  the 
bilingual  sta^.  The  shelter  has  one 
coimselor  and  several  volunteers  fluent 
in  Spanish  and  English.  Some 
volunteers  are  fluent  in  different 
Chinese  dialects  and  in  English.  The 
shelter  works  with  community  groups  to 
access  interpreters  in  the  several 
Chinese  dialects  that  they  encoimter. 
Shelter  staff  train  the  community 
volunteers  in  the  sensitivities  of 
domestic  violence  intake  and 
counseling.  Volimteers  sign 
confidentiality  agreements.  The  shelter 
is  looking  for  a  grant  to  increase  its 
language  capabilities  despite  its  tiny 
budget.  This  program  is  consistent  with 
Title  VI  principles. 

D.  Fmmework  for  Creating  a  Model  Plan 

The  following  is  an  example  of  a 
firamework  for  a  model  LEP  policy  that 
is  potentially  useful  for  all  recipients, 
but  is  particularly  appropriate  for 


recipients  serving  and  encountering 
significant  and  diverse  LEP  populations. 
The  framework  for  a  model  plan 
incorporates  a  variety  of  options  and 
methods  for  providing  meaningful 
access  to  LEP  persons.  Recipients 
should  consider  some  or  all  of  these 
options  for  their  plans: 

•  A  formal  written  LEP  policy; 

•  Identification  and  assessment  of  the 
number  or  proportion  of  LEP  persons 
likely  to  be  encountered  through  a 
review  of  census,  school  district, 
commimity  agency,  recipient  and/or 
other  data.  The  data  will  clearly  be 
more  within  the  control  of  some 
recipients  than  others.  For  instance, 
corrections  facilities  will  likely  be 
able  to  obtain  accurate  data  more 
easily  than  police  departments. 
Nevertheless,  police  departments 
should  take  reasonable  steps  to 
identify  the  language  needs  of  the 
population  they  serve. 

•  Identification  of  the  frequency  of 
contact  with  LEP  language  groups. 

•  Identification  of  important 
information,  services,  and  encoimters 
that  may  require  language  services. 

•  Identification  of  resources  available  to 
provide  services. 

•  Posting  of  signs  in  waiting  areas  and 
public  entry  points,  in  several 
languages,  informing  people  what 
interpreter  services  are  available  and 
inviting  them  to  identify  themselves 
as  needing  language  assistance. 

•  Informing  LEP  suspects,  detainees, 
inmates  and  others  potentially  subject 
to  criminal  or  disciplinary  action  of 
their  right  to  language  assistance. 

•  Use  of  "I  speak"  cards  by  those  who 
encounter  the  public  in-person,  in 
order  to  identify  the  language  an  LEP 
person  speaks. 

•  ff  a  record  is  normally  kept  on 
encoimters  with  individuals,  noting 
the  language  of  the  LEP  person  in  his 
or  her  record. 

•  Employing  bilingual  staff  in  public 
contact  positions  such  as  police 
officers,  911  operators,  guards,  etc. 

•  Contracting  with  interpreting  services 
that  can  provide  competent 
interpreters  in  a  variety  of  languages 
in  a  timely  manner. 

•  Formal  arrangements  with  community 
groups  for  competent  and  timely 
interpreter  services  by  community 
volunteers. 

•  An  arrangement  with  a  telephone 
language  interpreter  line  (these  can  be 
arranged  by,  for  instance,  contacting 
major  telephone  services  and  asking  if 
they  have  language  line  services). 

•  Where  certain  LEP  populations  make 
up  a  significant  number  of  the 
population  in  the  recipient's  target 
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area  and  are  frequently  encountered 
by  the  recipient,  translation  of  vital 
documents  into  the  languages  of  those 
LEP  populations. 

•  Notice  and  training  to  staff, 
particularly  those  with  public  contact, 
of  the  LEP  policy  and  how  to  access 
language  services.  ' 

•  Outreach  to  the  LEP  population  on 
available  language  services. 

•  Appointing  a  senior  level  employee  to 
coordinate  the  language  assistance 
program,  and  ensure  that  there  is 
regular  monitoring  of  the  program. 
As  noted,  these  suggestions  for  a 

model  plan  are  particularly  appropriate 
for  larger  recipients  encountering 
significant  LEP  populations.  However, 
several  of  these  steps  will  help  smaller 
recipients  prepare  for  and  provide 
meaningful  access  when  LEP 
individuals  are  encountered. 

For  smaller  recipients  with  few  LEP 
encounters,  identifying  the  most 
important  activities  is  critical,  and 
determining  how  to  provide  language 
services  in  those  critical  areas  should  be 
a  priority.  This  may  be  as  simple  as 
accessing  a  commercially  available 
language  line.  Plans  for  such  recipients 
should  include  monitoring  and 
expanding  services  as  needed. 

Appendix  B — Coverage  and  Legal 
Background 

A.  Who  Is  Covered? 

Title  Vt  applies  to  every  entity  that 
manages  or  administers  a  program  or 
activity  receiving  direct  or  indirect 
federal  financial  assistance  from  DOJ. 
The  term  "recipients,"  as  used  in  this 
guidance,  includes  all  covered  entities. 
"Covered  entities"  include  any  state  or 
local  agency,  private  institution  or 
organization,  or  any  public  or  private 
individual  that  receives  federal  financial 
assistance  from  DOJ  directly  or  through 
another  DOJ  recipient.  Examples  of 
covered  entities  include  but  are  not 
limited  to:  police  departments;  sheriffs' 
departments;  state  departments  of 
corrections;  courts;  shelters  for  victims 
of  domestic  violence;  community 
corrections  programs;  juvenile  justice 
programs;  and  nonprofit  organizations 
with  law  enforcement  missions.  DOJ 
operates  over  eighty  different  grant 
programs  that  provide  funding  to  these 
and  other  different  tjrpes  of  non-federal 
entities.  Many  of  those  grants  are 
disbursed  to  subrecipients,  which  are 
also  covered  entities. 

Grants  are  not  the  only  type  of 
"federal  financial  assistance"  to  which 
Title  VI  applies.  Federal  financial 
assistance  includes,  but  is  not  limited 
to:  grants  and  loans  of  federal  funds; 
grants  or  donations  of  federal  siirplus  or 


real  property;  details  of  federal 
personnel;  use  of  federal  facilities;  or 
any  agreement,  arrangement,  or  other 
contract  which  has  as  one  of  its 
purposes  the  provision  of  assistance. 
See  28  CFR  42.102(c).  Training, 
equitable  sharing  of  federally  forfeited 
property,  and  use  of  FBI  computers  can 
also  be  considered  federal  financial 
assistance. ' 

In  1988,  Congress  clarified  what 
constitutes  a  "program  or  activity" 
covered  by  Title  VI  when  it  enacted  the 
Civil  Rights  Restoration  Act  of  1987 
(CRRA).  The  CRRA  provides  that,  in 
most  cases,  when  a  recipient  receives 
federal  financial  assistance  for  a 
particular  program  or  activity,  all 
operations  of  the  recipient  are  covered 
by  Title  VI,  not  just  the  part  of  the 
program  that  uses  the  federal  assistance. 
Thus,  Title  VI  covers  all  parts  of  the 
recipient's  operations,  even  if  only  one 
part  of  the  agency  uses  the  federal 
assistance.  For  example,  when  DOJ 
provides  federal  financial  assistance  to 
a  state  department  of  corrections  to 
improve  a  particular  prison  facility,  all 
of  the  operations  of  the  entire 
department  of  corrections — not  just  the 
particular  prison — are  covered  by  Title 
VI.2 

The  Department  of  Justice  also  has 
jurisdiction  over  enforcement  of  the 
antidiscrimination  provisions  of  the 
Omnibus  Crime  Control  and  Safe  Streets 
Act,  as  amended,  42  U.S.C.  3789d(c) 
(Safe  Streets  Act).  The  standards  for 
compliance  with  Title  VI's  prohibition 
against  national  origin  discrimination 
also  apply  to  the  prohibition  against 
national  origin  discrimination  by 
recipients  of  Safe  Streets  Act  funds. 

B.  Legal  Background  and  Authority 

The  Title  VI  requirement  to  provide 
meaningful  access  to  LEP  persons  is  not 
new.  The  Depeutment's  position  with 
regard  to  written  language  assistance  is 
articulated  in  28  CFR  42.405(d)(1), 
which  is  contained  in  the  DOJ 
Coordination  Regulations,  28  CFR  part 
42,  subpart  F,  issued  in  1976.  These 
regulations  "govern  the  respective 
obligations  of  Federal  agencies 
regarding  enforcement  of  Title  VI."  28 
CFR  42.405.  Section  42.405(d)(1) 
addresses  the  prohibitions  cited  by  the 
Supreme  Court  in  Lau  v.  Nichols,  414 
U.S.  563  (1974).  Thus,  this  GuidaAce 


'  See  Appendix  A  to  Subpart  C  of  the  Department 
of  Justice's  regulations  implementing  Title  VI  of  the 
Civil  Rights  Act  of  1964  (Subpart  C.  28  CFR  42.101- 
112). 

^  However,  if  a  federal  agency  were  to  decide  to 
terminate  federal  funds  based  on  noncompliance 
with  Tide  VI,  only  funds  directed  to  the  specific 
entity  that  is  out  of  compliance — e.g.,  a  particular 
prison— would  be  terminated.  42  U.S.C.  2000d-l . 


draws  its  authority  from  Title  VI  of  the 
Civil  Rights  Act  of  1964,  as  amended,  42 
U.S.C.  2000d,  et  seq.;  28  CFR  part  42, 
subpart  C  (DOJ  Title  VI  Regulations)  and 
the  Title  VI  regulations  of  other  federal 
agencies;  28  CFR  part  42,  subpart  F. 
Further,  this  Guidance  is  issued 
pursuant  to  Executive  Order  12250, 
reprinted  at  42  U.S.C.  2000d.  note; 
Executive  Order  13166.  65  FR  50121 
(August  16,  2000);  and  is  consistent 
with  the  DOJ  "Policy  Guidance 
Document:  on  Enforcement  of  Title  VI  of 
the  Civil  Rights  Act  of  1964— National 
Origin  Discrimination  Against  Persons 
With  Limited  English  Proficiency  (LEP 
Guidance),"  reprinted  at  65  FR  50123 
(August  16,  2000). 

For  additional  background  on  Title  VI 
and  its  methods  of  enforcement,  see  the 
DOJ  Title  VI  Legal  Manual  (September. 
1998);  DOJ's  Investigation  Procedures 
Manual  for  the  Investigation  and 
Resolution  of  Complaints  Alleging 
Violations  of  Title  VI  and  Other 
Nondiscrimination  Statutes  (September 
1998);  DOJ  Guidelines  for  the 
Enforcement  of  Title  VI.  28  CFR  50.3; 
the  Attorney  General's  "Memorandum 
for  Heads  of  Departments  and  Agencies 
that  Provide  Federal  Financial 
Assistance  Regarding  the  Use  of  the 
Disparate  Impact  Standard  in 
Administrative  Regulations  Under  Title 
VI  of  the  Civil  Rights  Act  of  1964'  (July 
14, 1994):  and  the  Assistant  Attorney 
General  for  Civil  Rights'  "Policy 
Guidance  Document:  Enforcement  of 
Title  VI  and  Related  Statutes  in  Block 
Grant-Tvpe  Programs"  (January  28, 
1999).  * " 

1.  Existing  State  and  Local  Laws 

State  and  local  laws  may  provide 
additional  obligations  to  serve  LEP 
individuals,  but  such  laws  cannot 
compel  recipients  of  federal  financial 
assistance  to  violate  Title  VI.  For 
instance,  given  our  constitutional 
structure,  state  or  local  "English-only" 
laws  do  not  relieve  an  entity  that 
receives  federal  funding  from  its 
responsibilities  under  federal  anti- 
discrimination laws.  Entities  in  states 
and  localities  with  "English-only"  laws 
are  certainly  not  required  to  accept 
federal  funding — but  if  they  do,  they 
have  to  comply  with  Title  VI.  including 
its  prohibition  against  national  origin 
discrimination  by  recipients  of  federal 
assistance.  Failing  to  make  federally 
assisted  programs  and  activities 
accessible  to  individuals  who  are  LEP 
will,  in  certain  circumstances,  violate 
Title  VI. 


^The  documents  referenced  in  this  section  are 
available  for  viewing  or  downloading  at  http://    , 
UTMV.  usdoj.gov/cr1/cor. 
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2.  Basic  Requirements  Under  Title  VI 

Title  VI  prohibits  recipients  of  federal 
financial  assistance  firom  discriminating 
against  or  otherwise  excluding 
individuals  on  the  basis  of  race,  color, 
or  national  origin  in  any  of  their 
activities.  Section  601  of  Title  VI,  42 
U.S.C.  2000d.  provides: 

No  person  in  the  United  States  shall,  on 
the  ground  of  race,  color,  or  national  origin, 
be  excluded  from  participation  in,  be  denied 
the  benefits  of,  or  be  subjected  to 
discrimination  under  any  program  or  activity 
receiving  federal  financial  assistance. 

The  term  "program  or  activity"  is 
broadly  defined.  42  U.S.C.  2000d-4a. 

On  its  face,  Title  VI  prohibits  only 
intentional  discrimination."*  However, 
virtually  every  federal  agency,  including 
DOJ,  that  grants  federal  financial 
assistance  has  promulgated  regulations 
implementing  Title  VI.  Those 
regulations  prohibit  recipients  from 
"restrict[ing]  an  individual  in  any  way 
in  the  enjoyment  of  any  advantage  or 
privilege  enjoyed  by  others  receiving 
any  service,  financial  aid,  or  other 
benefit  under  the  program"  and 
"utiliz{ing]  criteria  or  methods  of 
administration  which  have  the  effect  of 
subjecting  individuals  to 
discrimination"  or  have  "Ae  effect  of 
defeating  or  substantially  impairing 
accomplishment  of  the  objectives  of  the 
program  as  respects  individuals  of  a 
particular  race,  color,  or  national 
origin."  28  CFR  42.04(b)(2).  The 
Supreme  Court  has  consistently  upheld 
agency  regulations  prohibiting 
unjustified  discriminatoiy  efiiects.^ 

la  Laii  v.  Nichols.  414  U.S.  563  (1974). 
the  Supreme  Court  interpreted  similar 
U.S.  Department  of  Education 
regulations  to  require  recipients  of 
federal  financial  assistance  to  ensure,  in 
appropriate  circumstances,  that 
language  barriers  did  not  exclude  LEP 
persons  from  effective  participation  in 
federally  assisted  programs  or  activities. 
In  Lau,  a  recipient  provided  the  same 
services — an  education  provided  solely 
in  English — for  a  group  of  students  who 
did  not  speak  English  as  it  did  for 
students  who  did  spealc  English.  In 
finding  for  the  Chinese-American 


students,  the  Court  held  that,  under 
these  circimistances,  the  school's 
practice  violated  the  Title  VI 
regulations'  prohibition  against 
discrimination  on  the  basis  of  national 
origin.  The  Court  observed  that  "[i]t 
seems  obvious  that  the  Chinese- 
speaking  minority  receive  fewer  benefits 
than  the  English-speaking  majority  from 
respondents'  school  system  which 
denies  them  a  meaningful  opportunity 
to  participate  in  the  educational 
program—all  earmarks  of  the 
discrimination  banned  by"  the  Title  VI 
implementing  regulations.^ 

While  Lau  arose  in  the  educational 
context,  its  core  holding — that  the 
failure  to  address  limited  English 
proficiency  among  beneficiary  classes 
could  constitute  national  origin 
discrimination  in  violation  of  Title  VI — 
has  equal  vitality  with  respect  to  any 
federally  assisted  program  or  activity 
providing  services  to  the  public.^ 

The  failure  to  provide  language 
assistance  has  significant  discriminatory 
effects  on  the  basis  of  national  origin. 
The  Department  of  Justice  has 
consistently  adhered  to  the  view  that 
these  effects  place  the  treatment  of  LEP 
individuals  comfortably  within  the 
ambit  of  Title  VI  and  agencies' 
implementing  regulations."  Also, 
existing  language  barriers  may  reflect 
underlying  intentional  or  invidious 
discrimination  of  the  type  prohibited 
directly  by  Title  VI  itself. 

Title  Vldoes  not  require  recipients  to 
remove  language  barriers  when  English 
is  an  essential  aspect  of  the  program 
(such  as  providing  civil  service 
examinations  in  English  when  the  job 
requires  person  to  communicate  in 
English,  see  Fmntera  v.  Sindell,  522 
F.2d  1215  (6th  Cir.  1975)).  or  there  is 
another  nma-pretextual  "substantial 
legitimate  justification  for  the 
clullenged  practice"  and  there  is  no 
comparably  effective  alternative  practice 
with  less  discriminatory  afiiects.  Elston 
V.  Talladega  County  Bd.  ofEduc.  997 


*  Alexander  V.  Otoate.  469  U.S.  287.  293  (1985). 

*  W.  at  293-294:  Guardians  Ass'n  v.  GvU  Serv. 
Comm'n.  463  U.S.  582,  584  n.2  (1983)  (White.  J.). 
623  11.15  (Marshall, ).).  642-645  (Stevens.  Brennan. 
Biackinun,  Jf.):  Lau  v.  Nichols.  414  U.S.  at  568;  id. 
at  571  (Stewart,  J.,  concuiring  in  result).  Further,  in 
a  July  24, 1994,  Memorandum  to  Heads  of 
Departments  and  Agencies  that  Provide  Federal 
Financial  Assistance  concerning  Use  of  the 
Disparate  Impact  Standard  in  Administrative 
Ragulations  Under  Title  VI  of  the  Civil  Rights  Act 
of  1964,  the  Attorney  General  stated  that  each 
agency  "should  ensure  that  the  disparate  impact 
provisions  of  your  regulations  are  hilly  utilized  so 
that  all  persons  may  enjoy  equally  the  benefits  of 
federally  financed  programs." 


B414  U.S.  at  568.  Congress  manifested  its 
approval  of  the  Lau  decision  by  enacting  provisions 
in  the  Education  Amendments  of  1974,  Pub.  L.  93- 
380.  sees.  105,  204,  88  Stat.  503-512,  515  codified 
at  20  U.S.C.  1703(f).  and  the  Bilingual  Education 
Act,  20  U.S.C.  7401,  et  seq.,  which  provided  federal 
financial  assistance  to  school  districts  to  provide 
language  services  to  LEP  students. 

'  For  cases  outside  the  educational  context,  see, 
e.g..  Sandoval  v.  Hagan.  7  F.  Supp.  2d  1234  (M.D. 
Ala.  1998),  afpnned.  197  F.3d  484,(1 1th  Cir.  1999), 
rehearing  and  suggestion  for  rehearing  en  banc 
denied.  211  F.3d  133  (11th  Cir.  Feb.  29,  2000) 
(Table.  No.  98-6598-11),  petition  for  certiorari 
granted.  Alexander  v.  Sandoval  121  S.  Ct.  28  (Sept. 
26,  2000)  (No.  99-1908)  (giving  drivers'  licepse  tests 
only  in  English  violates  Title  VI);  and  Pabon  v. 
Levine.  70  F.R.D.  674  (S.D.N.Y.  1976)  (summary 
judgment  for  defendants  denied  in  case  alleging 
foilure  to  provide  unemployment  insurance 
information  in  Spanish  violated  Titie  VI). 

*  See.  e.g..  28  CFR  42.405(d)(1). 


F.2d  1394. 1407  (11th  Cir.  1993);  New 
York  City  Environmental  Alliance  v. 
Giuliani,  214  F.3d  65.  72  (2nd  Cir.  2000) 
(plaintiffs  failed  to  show  less 
discriminatory  options  available  to 
accomplish  defendant  city's  legitimate 
goal  of  building  new  housing  and 
fostering  urban  renewal).  Similar 
balancing  tests  are  used  in  other 
nondiscrimination  provisions  that  are 
concerned  with  effects  of  an  entity's 
actions.  For  example,  imder  Title  Vn  of 
the  Civil  Rights  Act  of  1964,  employers 
need  not  cease  practices  that  have  a 
discriminatory  effect  if  they  are  job- 
related  and  "consistent  with  business 
necessity"  and  there  is  no  equally 
effective  "alternative  employment 
practice"  that  is  less  discriminatory.  42 
U.S.C.  2000e-2(k).  Under  Section  504  of 
the  Rehabilitation  Act.  29  U.S.C.  794. 
recipients  do  not  need  to  provide  access 
to  persons  with  disabilities  if  such  steps 
impose  an  undue  burden  on  the 
recipient.  Alexander  v.  Choate,  469  U.S. 
at  300.  Thus,  in  situations  where  all  of 
the  fectors  identified  in  the  text  are  at 
their  nadir,  it  may  be  "reasonable"  not 
to  take  affirmative  steps  to  provide 
further  access. 

Executive  Order  13166  reaffirms  and 
clarifies  the  obligation  to  eliminate 
limited  English  proficiency  as  a  barrier 
to  fiill  and  meaningful  participation  in 
federally  assisted  programs  and 
activities.  65  FR  50121  (August  16, 
2000).  That  order  states,  in  part: 

The  Federal  Government  is  committed  to 
improving  the  accessibility  of  *  *  *  services 
to  eligible  [limited  English  proficiency] 
persons,  a  goal  that  reinforces  its  equally 
important  commitment  to  promoting 
programs  and  activities  designed  to  help 
individuals  learn  English*  '  *    [E]ach 
Federal  agency  shall*  *  *  work  to  enisure 
that  recipients  of  Federal  financial  assistance 
(recipients)  provide  meaningful  access  to 
their  LEP  applicants  and 
beneficiaries*  *  *  .  (R)ecipients  must  take 
reasonable  steps  to  ensure  meaningful  access 
to  their  programs  and  activities  by  LEP 
persons." 

The  Executive  Order  requires  each 
federal  agency  to  develop  agency- 
specific  LEP  guidance  for  recipients  of 
federal  financial  assistance.  As  an  aid  in 
developing  this  Guidance,  the  Executive 
Oder  incorporates  the  Department  of 
Jtistice's  PoUcy  Guidance  Document: 
"Enforcement  of  Title  VI  of  the  Civil 
Rights  Act  of  1964— National  Origin 
Discrimination  Against  Persons  With 
Limited  English  ^nficiency  ('LEP 
Guidance')"  issued  contemporaneously 
with  the  Executive  Order.  ^°  That  general 
LEP  Guidance  "sets  forth  the 


"Section  1,  Executive  Order  13166. 
10  LEP  Guidance,  65  FR  50123. 
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compliance  standards  that  recipients 
must  follow  to  ensure  that  programs  and 
activities  they  normally  provide  in 
English  are  accessible  to  LEP 
persons."  "  This  LEP  Guidance  for  DOJ 
Recipients  represents  the  application  of 
DOJ's  general  LEP  Guidance  to 
recipients  of  DOJ's  federal  financial 
assistance. 

While  the  Department  of  Justice's 
Coordination  Regulation.  28  CFR 
42.405(d)(1)."  expressly  addresses 
requirements  for  provision  of  written 
language  assistance,  a  recipient's 
obligation  to  provide  meaningful 
opportimity  is  not  limhed  to  written 
translations. 

Oral  communication  between 
recipients  and  beneficiaries,  clients, 
customers,  wards,  or  other  members  of 
the  public  often  is  a  necessary  part  of 
the  exchange  of  information.  In  some 
cases,  "meaningful  opportunity"  to 
benefit  frt)m  the  program  requires  the 
recipient  to  take  steps  to  assure  that 
translation  services  are  promptly 
available.  In  other  circumstances, 
instead  of  translating  all  of  its  written 
materials,  a  recipient  may  meet  its 
obligation  by  making  available  oral 
assistance,  or  by  commissioning  written 
translations  on  reasonable  request. 
Thus,  a  recipient  that  limits  its  language 
assistance  to  the  provision  of  written 
materials  may  not  be  allowing  LEP 
persons  "effectively  to  be  informed  of  or 
to  participate  in  the  program."  This 
Guidance  provides  information  to 
recipients  on  how  to  comply  with  the 
meaningful  access  requirement. 

D.  Explanation  of  Title  VI  Compliance 
Procedures 

This  Guidance,  including  appendices, 
is  not  intended  to  be  exhaustive.  DOJ 
recipients  have  considerable  flexibility 
in  determining  how  to  comply  with 
their  legal  obligations  in  the  LEP  setting, 
and  are  not  required  to  use  all  of  the 
suggested  methods  and  options  listed. 
However.  DOJ  recipients  must  establish 
and  implement  policies  and  procedures 


i>  See  Executive  Order  13166  at  Section  1. 

«  Section  42.40S(d)(l)  states:  "Where  a 
significant  number  or  proportion  of  the  population 
eligible  to  be  served  or  likely  to  be  affected  by  a 
iisderally  assisted  program  (e.g.,  affected  by 
relocation)  needs  service  or  information  in  a 
language  other  than  English  in  order  effectively  to 
be  informed  or  to  participate  in  the  program,  the 
recipient  shall  take  reasonable  steps,  considering 
the  scope  of  the  program  and  the  size  and 
concentration  of  such  population,  to  provide 
information  in  appropriate  languages  to  such 
persons.  This  requirement  applies  with  regard  to 
written  material  of  the  type  which  is  ordinarily 
distributed  to  the  public."  This  LEP  Guidance  for 
DO)  Recipients  is  Intended  to  clarify  obligations 
under  this  regulation  and  further  obligations  under 
Title  VI  to  provide  language  services  outside  of  the 
context  of  such  written  documents. 


for  providing  language  assistance 
sufficient  to  fulfill  their  Title  VI 
responsibilities  and  provide  LEP 
persons  with  meaningful  access  to 
services.  DOJ  encourages  recipients  to 
document  efforts  to  comply  with  the 
provisions  of  this  Guidance.  DOJ  will 
make  assessments  on  a  case-by-case 
basis  and  will  consider  the  four  factors 
in  assessing  whether  the  steps  taken  by 
a  DOJ  recipient  provide  meaningful 
access. 

DOJ  enforces  Title  VI  through  the 
procedures  identified  in  the  Title  VI 
regulations.  These  procedures  include 
complaint  investigations,  compliance 
reviews,  efforts  to  secure  volimtary 
compliance,  and  technical  assistance.  In 
addition,  aggrieved  individuals  may 
seek  judicial  relief. 

The  Title  VI  regulations  provide  that 
DOJ  will  investigate  whenever  it 
receives  a  complaint,  report,  or  other 
information  that  allieges  or  indicates 
possible  noncompliance  with  Title  VI.  If 
the  investigation  results  in  a  finding  of 
compliance,  DOJ  will  inform  the 
recipient  in  writing  of  this 
determination,  including  the  basis  for 
the  determination.  DOJ  uses  voluntary 
mediation  to  resolve  most  complaints. 
However,  if  a  case  is  fully  investigated 
and  results  in  a  finding  of 
noncompliance,  DOJ  must  inform  the 
recipient  of  the  noncompliance  through 
a  Letter  of  Findings  that  sets  out  the 
areas  of  noncompliance  and  the  steps 
that  must  be  taken  to  correct  the 
noncompliance.  It  must  attempt  to 
secure  volimtary  compliance  through 
informal  means.  U  the  matter  cannot  be 
resolved  informally,  E)OJ  must  secure 
compliance  throu^  the  termination  of 
federal  assistance  after  the  DOJ  recipient 
has  been  given  an  opportunity  for  an 
administrative  hearing,  and/or  by 
referring  the  matter  to  a  DOJ  litigation 
section  to  seek  injimctive  relief  or 
pursue  other  enforcement  proceedings. 

DOJ  engages  in  volimtary  compliance 
efforts  and  provides  technical  assistance 
to  recipients  at  all  stages  of  an 
investigation.  Ehiring  these  efforts.  DOJ 
proposes  reasonable  timetables  for 
achieving  compliance  and  consults  with 
and  assist  recipients  in  exploring  cost- 
effiective  ways  of  coming  into 
compliance  by  sharing  information  on 
potential  community  resources,  by 
increasing  awareness  of  emerging 
technologies,  and  by  sharing 
information  on  how  other  recipient/ 
covered  entities  have  addressed  the 
language  needs  of  diverse  populations. 

In  determining  a  recipient's 
compliance  with  Title  VI,  DOJ's  primary 
concern  is  to  ensure  that  the  recipient's 
policies  and  procedures  overcome 
barriers  resulting  frtim  language 


differences  that  would  deny  LEP 
persons  a  meaningful  opportimity  to 
participate  in  and  access  programs, 
services,  and  benefits. 

(FR  Doc.  02-1391  Filed  1-17-02:  8:45  am] 

BILUNG  CODE  4410-13-P 


DEPARTMENT  OF  LABOR 

Emptoyment  Standard* 
Administration,  Wage  and  Hour 
Division 

Minimum  Wagas  for  Fadaral  and 
Federaliy  Assisted  Construction; 
General  Wags  Dstsrmination  Dsclsions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  The 
specify  the  basis  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  tot  he  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1994,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  time 
be  enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitutes  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  the 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volimie  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
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supersedes  decisions  thereto,  contain  no 
expiration  dates  and  are  effective  from 
their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division.  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW..  Room  S-3014, 
Washington,  DC  20210.       t 

Modification  to  General  Wage 
Determination  Decisions 

•The  number  f  the  decisions  listed  to 
the  Government  Printing  Office 
docimient  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  fbllovtring  the  decisions 
being  modified. 


Volume  I 
None 
Volume  II 
None 
Volume  ni 
None 

Volume  IV 
None 
Volume  V 
None 

Volume  VI 
None 


Volume  VII 
None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  coimtry. 

Genercd  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.  access.gpo.gov/davisbacon . 

They  are  cilso  available  electronically 
by  subscription  to  the  Davis-Bacon 
Online  Service  {http:// 
davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Conmierce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specifiy  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volxmies,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  ciurent  general  wage 
determinations  for  the  States  covered  by 
each  voliune.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC.  this  10th  day  of 
January  2002. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 

Determinations. 

[FR  Doc.  02-1073  Filed  1-17-02;  8:45  am) 

BHJJNG  CODE  4610-27-H 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Proliitytad  Transaction  Exemption  2002- 
06;  Exemption  Application  No.  D-10894,  et 
al.l 

Grant  of  Individual  Exemptions; 
Brooicshire  Brothers,  Ltd.,  et  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemptions. 

SUMMARY:  This  docimient  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 
the  &nployee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

Notices  were  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  proposals  to  gr^it  such 
exemptions.  The  notices  set  forth  a 
summary  of  facts  and  representations 
contained  in  each  application  for 
exemption  and  referred  interested 
persons  to  the  respective  applications 
for  a  complete  statement  of  the  facts  and 
representations.  The  applications  have 
beenavedlable  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notices  also  invited  interested  persons 
to  submit  comments  on  the  requested 
exemptions  to  the  Department.  In 
addition,  the  notices  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The 
applicants  have  represented  that  they 
have  complied  with  the  requirements  of 
the  notification  to  interested  persons. 
No  public  comments  and  no  requests  for 
a  hearing,  unless  otherwise  stated,  were 
received  by  the  Department. 

The  notices  of  proposed  exemption 
were  issued  and  the  exemptions  are  - 
being  granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  th6  Treasury  to  issue  exemptions  of 
the  t3rpe  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  Part  2570,  Subpart  B  (55  FR  32836, 
32847,  August  10, 1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemptions  are 
administratively  feasible; 
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(b)  They  are  in  the  interests  of  the 
plans  and  their  participants  and 
beneficiaries;  and 

(c)  They  are  protective  of  the  rights  of 
the  participants  and  beneficiaries  of  the 
plans. 

Brookshire  Brothers,  Ltd.  (Brookshire) 
Located  in  Lufldn,  Texas 

[Prohibited  Transaction  Exemption  2002-06 
Application  No.  0-10894) 

Exemption 

Section  I.  Transaction 

The  restrictions  of  section 
406(a)(1)(A)  through  (D)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)  (A) 
through  (D)  of  the  Code,  shall  not  apply 
to  the  establishment  by  Brookshire  of  a 
minimiun  price  guarantee  (the 
Minimum  Price  Guarantee)  for  the 
valuation  and  purchase  by  Brookshire  of 
Profit  Sharing  Stock  owned  by  the 
Brookshire  Brothers  Employee  Stock 
Ownership  Plan  (the  ESOP),  provided 
the  conditions  set  forth  in  Section  II  are 
satisfied: 

Section  II.  Conditions 

A.  The  ESOP  shall  pay  no 
consideration,  interest  or  other  fee  or 
expense  in  connection  with  the 
Minimum  Price  Guarantee. 

B.  The  Minimiun  Price  Guarantee 
shall  expire  on  the  first  date  after 
December  22, 1999  upon  which  the  fair 
market  value  of  a. share  of  the  Profit 
Sharing  Stock  exceeds  the  minimimi 
price  per  share  established  by  the 
Minimum  Price  Guarantee. 

Section  III.  Definitions 

A.  The  term  "Brookshire"  mikns 
Brookshire  Brothers,  Ltd.,  a  Texas 
limited  partnership  with  headquarters 
in  Lufkin,  Texas. 

B.  The  term  "Profit  Sharing  Plan" 
means  the  Brookshire  Brothers  Profit 
Sharing  Plan,  as  amended  and  restated 
effective  April  30, 1988. 

C.  The  term  "Profit  Sharing  Stock" 
means  approximately  600,182  shares  of 
the  common  stock  of  Brookshire 
Brothers  Holding,  Inc.,  Brookshire's 
parent  company,  transferred  from  the 
Profit  Sharing  Plan  to  the  ESOP  on 
November  19, 1999. 

D.  The  term  "Minimum  Price 
Guarantee"  means  the  guarantee 
established  pursuant  to  the  ESOP 
whereby  the  value  of  the  Profit  Sharing 
Stock  will  be  equal  to  the  price  of  such 
stock  prior  to  December  22, 1999  plus 
a  4%  aimual  increase. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 


exemption,  refer  to  the  notice  of 
proposed  exemption  (the  Notice) 
published  on  September  7,  2001  at  66 
FR  46837. 

EFFECTIVE  DATE:  The  exemption  is 
effective  as  of  November  19, 1999. 

Written  Comments 


The  Department  received  one 
comment  letter  with  respect  to  the 
Notice.  The  comment  letter  was 
submitted  by  the  Applicant's  legal 
counsel,  and  concerned  a  typographical 
error  in  the  Notice.  The  comment  stated 
that  the  Profit  Sharing  Stock  was 
transferred  from  the  Profit  Sharing  Plan 
to  the  ESOP  on  November  19. 1999, 
rather  than  December  19, 1999  as  stated 
in  the  Notice.  Accordingly,  the 
Applicant  noted  the  following 
corrections: 

First,  Section  lil.C.  would  be  restated 
to  read  as  follows:  "The  term  'Profit 
Sharing  Stock'  means  approximately 
600,182  shares  of  the  common  stock  of 
Brookshire  Brothers  Holding,  Inc., 
Brookshire's  parent  company, 
transferred  from  the  Profit  Sharing  Plan 
to  the  ESOP  on  November  19, 1999." 

Second,  the  effective  date  of  the 
exemption  would  be  changed  from 
December  19, 1999  to  November  19, 
1999. 

Third,  the  second  sentence  of 
paragraph  3  of  the  Summary  of  Facts 
and  Representations  would  read  as 
follows:  "As  of  November  19, 1999,  the 
Profit  Sharing  Plan  held  approximately 
600,182  shares  of  the  common  stock  (the 
Stock)  of  Brookshire  Brothers  Holding, 
Inc.  (Holding),  Brookshire's  parent 
company." 

Finally,  the  first  sentence  of 
paragraph  4  of  the  Summary  of  Facts 
and  Representations  would  read  as 
follows:  "On  November  19,  1999,  the 
Stock  was  transferred  from  the  Profit 
Sharing  Plan  to  the  ESOP." 

The  Department  concurs  with  the 
Applicant's  comment  and  has  modified 
the  language  of  the  final  exemption 
accordingly. 

After  giving  full  consideration  to  the 
entire  record,  including  the  written 
comment,  the  Department  has  decided 
to  grant  the  exemption  as  modified 
herein. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Lloyd  of  the  Department, 
telephone  (202)  693-8540.  (This  is  not 
a  toll-free  number). 


Ford  Motor  Company  (Ford)  Located  in 
Dearborn,  Michigan 

[Prohibited  Transaction  Exemption  2002-07; 
Exemption  Application  No.  L-109371 

Exemption 

The  restrictions  of  section  406(a)  and 
406(b)  of  the  Employee  Retirement 
Income  Security  Act  of  1974  (ERISA) 
shall  not  apply,  effective  August  4, 
2000.  to:  (l)  the  receipt  by  the  Ford- 
UAW  Benefits  Trust  (the  VEBA)  of 
approximately  $2.9  billion  of  certain 
securities  (the  Partnership  Securities) 
pursuant  to  the  redemption  (the 
Redemption)  by  the  VEBA  of  its  interest 
in  the  Ford  Enhanced  Investment 
Partnership  and  the  Ford  Super- 
Enhanced  Investment  Partnership 
(collectively,  the  Partnerships);  and  (2) 
the  transfer  of  the  Partnership  Securities 
by  the  VEBA  to  Ford  in  exchange  for  the 
transfer  of  approximately  $2.9  billion  of 
certain  securities  (the  Ford-Owned 
Securities)  to  the  VEBA  (the  Exchange), 
provided  that  the  following  conditions 
were  met: 

(a)  The  terms  of  the  Redemption  and 
the  terms  of  the  Exchange  were  at  least 
as  favorable  to  the  VEBA  as  the  terms 
that  would  have  been  available  in  arm's- 
length  transactions  between  unrelated 
parties; 

(b)  The  total  value  ef  the  Partnership 
Securities  received  by  the  VEBA 
pursuant  to  the  Redemption  equaled  the 
value  of  the  VEBA's  pro  rata  interest  in 
the  Partnerships  on  the  date  of  the 
Redemption; 

(c)  The  net  asset  value  of  the  VEBA's 
interest  in  the  Partnerships  and  each 
Partnership  Security  received  by  the 
VEBA  pursuant  to  the  Redemption  were 
valued  in  the  same  manner  using 
August  4,  2000  close-of-market  bid 
prices  as  determined  by  an 
independent,  recognized  pricing 
service; 

(d)  In  the  case  of  the  Exchange,  the 
VEBA  received  Ford-Owned  Securities 
equal  in  value  to  the  Partnership 
Secvuities  transferred  to  Ford; 

(e)  Each  Partnership  Security 
transferred  to  Ford  by  the  VEBA 
pursuant  to  the  Exchange  was  valued 
according  to  its  August  4,  2000  close-of- 
market  bid  priceas  determined  by  an 
independent,  recognized  pricing 
service; 

(f)  Each  Ford-Owned  Security 
transferred  to  the  VEBA  by  Ford 
pursuant  to  the  Exchange  was  valued 
according  to  its  August  4,  2000  close-of- 
market  bid  price  as  determined  by  an 
independent,  recognized  pricing 
service,  or  to  the  extent  that  a  price 
could  not  be  obtained  in  this  manner, 
such  security  was  priced  according  to 
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the  average  of  three  (or  a  minimum  of 
two)  August  4,  2000  close-cf-market  bid 
prices  obtained  firom  independent 
market-makers; 

(g)  The  Ford-Owned  Securities 
transferred  to  the  VEBA  pursuant  to  the 
Exchange  were  not  issued  by  Ford  and 
were  comprised  solely  of  cash  and 
marketable  short-term  debt  securities 
under  the  management  of  imrelated, 
independent  investment  managers; 

(hf  The  Partnership  Secimties 
transferred  to  Ford  piirsuant  to  the 
Exchange  were  comprised  solely  of  cash 
and  marketable  short-term  debt 
seciirities; 

(i)  Upon  the  completion  of  the 
Exchange,  no  single  issue  of  Ford- 
Owned  Securities  accounted  for  more 
than  25%  of  the  assets  of  the  VEBA; 

(j)  State  Street  Bank  and  Trust 
Company  (SSBT),  acting  as  an 
independent  fiduciary  on  behalf  the 
VEBA,  monitored  the  Redemption  and 
the  Exchange:  and 

(k)  SSBT,  as  independent  fiduciary, 
approved  the  Redemption  and  the 
&cchange  upon  determining  that  the 
Redemption  and  the  Exchange  were  in 
the  best  interests  of  the  VEBA  and  its 
participants. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  Notice  of 
Proposed  Exemption  published  on 
Sepitember  27,  2001  at  66  FR  49415. 
FOR  FURTHER  MFORMATION  CONTACT: 
Christopher  Motta  of  the  E)epartment, 
telephone  (202)  693-8544  (This  is  not  a 
toll-free  niunber). 

General  information  I 

The  attention  of  interested  persons  is 
directed  to  the  foUowing: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2)  of  tliis  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  &t>m  certain  other 
provisions  to  which  the  exemptions 
does  not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  tod 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  afiiect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2j  These  exemptions  are 
supplemental  to  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and/ 


or  the  Code,  including  statutory  or 
administrative  exemptions  and 
transactional  rules.  Furthermore,  the 
fact  that  a  transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(3)  The  availability  of  these 
exemptions  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  accurately  describes  all 
material  terms  of  the  transaction  which 
is  the  subject  of  the  exemption. 

Signed  at  Washington,  DC,  this  15th  day  of 
January,  2002. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
(FR  Doc.  02-1365  Filed  1-17-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Prohibitad  Transaction  ExampUon  02-08; 
Exemption  Application  No.  D-10997] 

Grant  of  Individual  Exemption  To 
Modify  Prohibited  Transaction 
Exemption  97-08  (PIE  97-06) 
Involving  Morgan  Stanley  Dean  Witter 
A  Co.  Incorporated  (MSOW&Co) 
Located  in  New  Yorli,  NY 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  U.S.  Department  of 

Labor. 

ACTKM:  Grant  of  individual  exemption 

to  modify  PTE  97-08. 

SUMMARY:  This  document  contains  a 
final  exemption  before  the  Department 
of  Labor  (the  Department)  which 
amends  PTE  97-08  (62  FR  4811,  January 
31, 1997),  an  exemption  granted  to 
Morgan.  Stanley  &  Co.,  Incorporated 
(MSC),  a  subsidiary  of  MSDWfltCo. 

PTE  97-08  provided  relief  for  certain 
securities  lending,  principal 
transactions,  and  extensions  of  credit. 
This  exemption  modifies  PTE  97-08  to 
permit  a  U.S.  afiiliate  of  a  foreign 
broker-dealer  to  guaranty  the  obligations 
of  such  broker-dealer  that  arise  in 
connection  with  transactions  described 
in  PTE  97-08  and  affects  the 
participants  and  beneficiaries  of  certain 
employee  benefit  plans  (the  Plans  or 
Plan)  participating  in  such  transactions 
and  the  fiduciaries  with  respect  to  such 
plans. 

EFFECTIVE  DATE:  The  amendments  to 
PTE  97-08  are  effective,  as  of  August  25, 
1995,  the  effective  date  of  PTE  97-08. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Angelena  C.  Le  Blanc,  Office  of 
Exemption  Determinations,  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  telephone  (202) 
693-8540.  (This  is  not  a  toll-fi«e 
number.) 

SUPPLEMENTARY  INFORMATION:  On 
September  7,  2001,  the  Department 
published  in  the  Federal  Register,  at  66 
FR  46843,  a  Notice  of  Proposed 
Exemption  that  would  amend  PTE  97- 
08.  PTE  97-08  provides  an  exemption 
from  certain  prohibited  transaction 
restrictions  of  section  406  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and  from  the 
sanctions  resulting  frt)m  the  application 
of  section  4975  of  the  Internal  Revenue 
Code  of  1986  (the  Code),  as  amended,  by 
reason  of  section  4975(c)(1)  of  the  Code. 
Specifically,  PTE  97-08  provides 
retroactive  exemptive  relief  frt>m  the 
restrictions  of  section  406(a)(1)(A) 
through  (D)  of  the  Act  and  the  sanctions 
resulting  bom  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
for  certain  principal  transactions 
between  Plans  and  broker-dealers 
affiliated  with  MSC  which  are  subject  to 
British  law  (the  MSC/UK  Affiliates),  the 
lending  of  securities  that  are  assets  of 
Plans  to  MSC/UK  Affiliates,  and  any 
extensions  of  credit  to  Plans  by  MSC/ 
UK  Affiliates  to  permit  the  settlement  of 
securities  transactions  or  in  connection 
with  the  writing  of  options  contracts; 
provided  certain  conditions  are 
satisfied. 

The  amendment  was  requested  in  an 
application  filed  on  behalf  of 
MSDW&Co,  MSC.  and  any  current  and 
future  U.K.  broker-dealer  affiliates  of 
MSDW&CO  and  MSC,  pursuant  to 
section  408(a)  of  the  Act  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  2570,  Subpart  B  (55  FR 
32836.  August  10, 1990).  Effective 
December  31, 1978,  section  102  of 
Reorganization  Plan  No.  4  of  1978  (43 
FR  47713.  October  17, 1978)  transferred 
the  authority  of  the  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Accordingly,  this  final  exemption  is 
issued  solely  by  the  Department. 

The  Notice  of  Proposed  Exemption 
invited  all  interested  persons  to 
conmient  on  the  proposed  amendment 
to  PTE  97-08  and  to  request  a  public 
hearing.  During  the  comment  period, 
the  Department  received  no  comments 
and  no  requests  for  a  hearing. 

For  furtner  information  regarding  the 
matters  discussed  herein,  interested 
persons  are  encouraged  to  obtain  copies 


Federal  Regiater/Vol.  67.  No.  13 /Friday.  January  18,  2002 /Notices 


2689 


of  the  exeitrption  application  file 
(Exemption  Application  No.  D-10997) 
that  the  Department  is  maintaining  in 
this  case.  The  complete  application  file, 
as  well  as  all  supplemental  submissions 
received  by  the  Department  are  made 
available  for  public  inspection  in  the 
Public  Disclosure  Room  of  the  Pension 
and  Welfare  Benefits  Administration, 
Room  N-1513,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Washington,  DC  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record,  the 
Department  has  decided  to  grant  the 
exemption  to  modify  PTE  97-08. 

General  InfiDrmation 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fidudaiy 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  require,  among  other  things,  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirements  of  section  401(a)  of  the 
Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  The  exemption  will  not  extend  to 
transactions  prohibited  under  section 
406(b)of  the  Act  and  section 
4975(c)(1)(E)  or  (F)  of  the  Code; 

(3)  In  accordance  with  section  408(a) 
of  the  Act  and  section  4975(c)(2)  of  the 
Code,  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
August  10, 1990),  and  based  upon  the 
entire  record,  the  Department  finds  that 
the  exemption  is  administratively 
feasible,  in  the  interest  of  plans  and  of 
their  participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  such  plans; 

(4)  The  exemption  will  be 
supplemental  to,  and  not  in  derogation 
of,  any  other  provisions  of  the  Act  and 
the  Code,  including  statutory  or 
administrative  exemptions. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 


(5)  This  exemption  is  subject  to  the 
express  condition  that  the  Summary  of 
Facts  and  Representations  set  forth  in 
the  Notice  of  Proposed  Exemption 
relating  to  PTE  97-08,  as  amended  by 
the  Notice  of  Proposed  Exemption 
relating  to  this  exemption,  accurately 
describes,  where  relevant,  the  material 
terms  of  the  transactions  to  be 
consummated  pursuant  to  this 
exemption. 

Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 
FR  32836,  August  10,  1990),  the 
Department  hereby  amends  PTE  97-08 
to  include  in  Section  I  an  additional 
transaction  (D),  as  set  forth  below: 

Section  I.  Tmnsactions 

D.  Effective  August  25. 1995.  the 
restrictions  of  section  406(a)(1)(A) 
through  (D)  of  the  Act  and  the  sanctions 
resulting  from  the  application  of  section 
4975  of  the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (D)  of  the  Code, 
shall  not  apply,  to  a  guaranty  given  to 
a  Plan  by  MSDW&Co  or  any  U.S. 
affiliate  of  MSDW&Co,  provided  that  the 
guaranty  when  given: 

(a)  Is  in  connection  with  one  of  the 
transactions,  described  in  section  I  (A), 
(B),  or  (C)  of  PTE  97-08,  for  which  the 
specific  conditions  for  such  transaction 
and  all  of  the  general  conditions,  as  set 
forth  in  PTE  97-08  have  been  satisfied; 

(b)  Is  lawful  under  the  applicable 
securities  laws; 

(c)  Is  provided  at  no  separate  cost  to 
the  Plan;  and 

(d)  Is  not  a  prohibited  transaction 
imder  section  50'3(b)  of  the  Code. 

The  availability  of  this  exemption  is 
subject  to  the  express  condition  that  the 
material  facts  and  representations 
contained  in  the  application  for 
exemption  are  true  and  complete  and 
accurately  describe  all  material  terms  of 
the  transactions.  In  the  case  of 
continuing  transactions,  if  any  of  the 
material  facts  or  representations 
described  in  the  application  change,  the 
exemption  will  cease  to  apply  as  of  the 
date  of  such  change.  In  the  event  of  any 
such  change,  an  application  for  a  new 
exemption  must  be  made  to  the 
Department. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  PTE  97- 
08,  refer  to  the  Notice  of  Proposed 
Exemption  (61  FR  58237.  November  13, 
1996)  and  the  Final  Exemption  (62  FR 
4811.  January  31, 1997).  For  a  more 


complete  statement  of  the  facts  and 
representations  supporting  the 
Department's  decision  to  grant  this 
amendment  to  PTE  97-08,  refer  to  the 
Notice  of  Proposed  Exemption  to 
Modify  PTE  97-08  (66  FR  46843, 
September  7,  2001). 

Signed  at  Washington,  DC.  this  15th  day  of 
January.  2002. 
Ivan  L.  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
Department  of  Labor. 
(FR  Doc.  02-1366  Filed  1-17-02;  8:45  am) 
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DEPARTMENT  OF  U^BOR 

Penaion  and  Welfare  BenefKa 
Adminiatration 

[Application  No.  D-1 1035,  at  si.] 

Propoaed  Exemptiona;  Snuvt 
Chevrolet  Co.  Employeea'  Profit 
Sharing  Retirement  Plan  at  al. 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Notice  of  proposed  exemptions. 

SUMMARY:  This  document  contains 
notices  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
proposed  exemptions  from  certain  of  the 
prohibited  transaction  restrictions  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (the  Act)  and/or  the  Internal 
Revenue  Code  of  1986  (the  Code). 

Written  Conunents  and  Hearing 
Requests- 
All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemptions, 
unless  otherwise  stated  in  the  Notice  of 
Proposed  Exemption,  within  45  days 
from  the  date  of  publication  of  this 
Federal  Register  Notice.  Comments  and 
requests  for  a  hearing  should  state:  (1) 
The  name,  address,  and  telephone 
nimiber  of  the  person  making  the 
comment  or  request,  and  (2)  the  nature 
of  the  person's  interest  in  the  exemption 
and  the  manner  in  which  the  person 
would  be  adversely  affected  by  the 
exemption.  A  request  for  a  hearing  must 
also  state  the  issues  to  be  addressed  and 
include  a  general  description  of  the 
evidence  to  be  presented  at  the  hearing. 
ADDRESSES:  All  written  comments  and 
requests  for  a  hearing  (at  least  three 
copies)  should  be  sent  to  the  Pension 
and  Welfare  Benefits  Administration 
(PWBA),  Office  of  Exemption 
Determinations,  Room  N-5649,  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
Attention:  Application  No. ,  stated 
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in  each  Notice  of  Proposed  Exemption. 
Interested  persons  are  also  invited  to 
submit  comments  and/or  hearing 
requests  to  PWBA  via  e-mail  or  FAX. 
Any  such  comments  or  requests  should 
be  sent  either  by  e-mail  to: 
"moffittb@pwba.dol.gov",  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
applications  for  exemption  and  the 
comments  received  will  be  available  for 
public  inspection  in  the  Public 
Dpciunents  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  U.S. 
Department  of  Labor,  Room  N-1513, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemptions 
will  be  provided  to  all  interested 
persons  in  the  manner  agreed  upon  by 
the  applicant  and  the  Department 
within  15  days  of  the  date  of  publication 
in  the  Federal  Register.  Such  notice 
shall  include  a  copy  of  the  notice  of 
proposed  exemption  as  published  in  the 
Federal  Register  and  shall  inform 
interested  persons  of  their  right  to 
comment  and  to  request  a  bearing 
(where  appropriate). 
SUPPLEMENTARY  INFORMATION:  The 
proposed  exemptions  were  requested  in 
applications  filed  pursuant  to  section 
408(a]  of  the  Act  and/or  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  procedures  set  forth  in 
29  CFR  part  2570,  subpart  B  (55  FR 
32836,  32847,  August  10, 1990). 
Effective  December  31, 1978,  section 
102  of  Reorganization  Plan  No.  4  of 
1978,  5  U.S.C.  App.  1  (1996).  transferred 
the  authority  of  die  Secretary  of  the 
Treasury  to  issue  exemptions  of  the  type 
requested  to  the  Secretary  of  Labor. 
Therefore,  these  notices  of  proposed 
exemption  are  issued  solely  by  the 
Department. 

The  applications  contain 
representations  with  regard  to  the 
proposed  exemptions  which  are 
summarized  below.  Interested  persons 
are  referred  to  the  applications  on  file 
with  the  Department  for  a  complete 
statement  of  the  facts  and 
representations. 

Smart  Chevrolet  Co.  Employees'  Profit 
Sharing  Retirement  Plan  (the  Plan) 
Located  in  Pine  BluflT,  Arkansas 

[Application  No.  D-110351 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  imder  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  part  2570,  subpart  B  (55 


FR  32836,  32847.  August  10. 1990).  If 
the  exemption  is  granted,  the 
restrictions  of  sections  4P6(a),  406(b)(1) 
and  406(b)(2)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply  to:  (1)  The 
proposed  secured  loans  (the  Loans)  by 
the  Plan  to  Motors  Finance  Company 
(Motors),  a  party  in  interest  with  respect 
to  the  Plan,  and  (2)  the  guaranty  of  such 
Loans  (the  Guaranty)  by  the  individual 
partners  of  Motors;  provided  that  the 
following  conditions  are  met:  (a)  The 
terms  and  conditions  of  the  Loans  are  at 
least  as  favorable  as  those  which  the 
Plan  could  have  received  in  similar 
transactions  with  an  unrelated  third 
party;  (b)  an  independent  fiduciary 
negotiates,  reviews,  approves,  and 
monitors  the  Loans  and  the  Guaranty 
under  the  terms  and  conditions,  as  set 
forth  in  paragraph  #6  below;  and  (c)  the 
balanceof  all  Loans  will  at  no  time 
exceed  15%  of  the  assets  of  the  Plan.^ 

Temporary  Nature  of  Exemption 

The  proposed  exemption  is  temporary 
and,  if  granted,  will  expire  September 
16,  2007.  However,  the  exemption  will 
extend  until  the  maturity  of  any  of  the 
90  day  Loans  made  prior  to  September 
16,  2007. 

Summary  of  Facts  and  Representations 

1.  The  Plan  is  a  defined  contribution 
profit  sharing  plan  which,  as  of 
December  31,  2000,  had  assets  totaling 
$3,261,663.  As  of  the  same  date,  the 
Plan  had  forty-one  (41)  participants. 
Richard  L.  Smart  (Mr.  Smart).  S.  Ray 
West.  Jr.  (Mr.  West),  Lee  Smart  (Lee)  and 
Roger  Smart  (Roger)  are  participants  in 
and  are  the  Advisory  Committee  of  the 
Plan.  Smart  Chevrolet  Company  (the 
Employer)  is  the  sponsor  of  the  Plan. 
The  Employer  sells  new  and  used 
automobiles  in  the  Pine  Bluff,  Arkansas 
area.  As  of  December  31,  2000,  the 
Employer  had  a  net  worth  of  $5,260,199. 
Mr.  Smart  is  the  president  of  and  a 
shareholder  in  the  Employer. 

2.  Motors  is  engaged  in  financing  the 
purchase  of  new  and  used  automobiles 
sold  by  the  Employer  to  its  customers. 
The  net  worth  of  Motors,  as  of  December 
31,  2000,  was  $300,000.  Certain  of  the 
principal  owners  of  the  Employer  are 
also  partners  in  Motors.  Mr.  Smart  is  a 
five  percent  (5%)  managing  partner  in 
Motors.  Meredith  S.  Maxwell,  Felix 
Smart,  Lee,  Roger  and  Mr.  West  each 
own  a  fifteen  percent  (15%)  partnership 
interest  in  Motors.  The  collective  net 


worth  of  the  partners  of  Motors,  as  of 
December  31,  2000.  was  $11,700,000. 
The  net  worth  of  the  partners  of  Motors 
includes  their  respective  interests  in 
Motors,  in  the  Employer,  and  in  certain 
notes  payable  to  its  partners  by  Motors. 

3.  The  current  trustee  of  the  Plan  is 
Pine  Bluff  National  Trust  Department 
(the  Trustee),  successor  in  interest  to 
Boatmen's  Trust  Company  of  Arkansas 
(Boatmen's),  the  trustee  at  the  time 
Prohibited  Transaction  Exemption  (PTE) 
97-52  (see  rep.  4,  below)  was  granted. 
Pine  Bluff  National  Bank  (PBNB)  is  the 
parent  corporation  of  the  Trustee,  and 
participates  in  a  line  of  credit  to  supply 
Motors  with  operating  funds  of  from 
$100,000  to  $200,000  daily. 

4.  On  July  8, 1985,  the  Department 
granted  an  exemption  (PTE  85-121,  50 
FR  27863)  which  permitted  for  a  period 
of  seven  (7)  years  beginning  July  8, 
1985,  certain  Loans  to  Motors  by  two 
employee  benefit  plans  (the  Plans)  then 
sponsored  by  the  Employer,  and  to  the 
guaranty  of  such  Loans  by  the  Employer 
and  the  individual  partners  of  Motors. 
Subsequent  to  the  grant  of  PTE  85-121, 
the  Smart  Chevrolet  Employees 
Retirement  Plan,  one  of^the  Plans  which 
participated  in  the  exemption  for  PTE 
85-121,  was  merged  into  the  Plan.^  On 
June  17, 1992,  the  Department  granted 
an  exemption  (PTE  92-43,  57  FR  27073) 
which  permitted,  for  a  period  of  five  (5) 
years,  certain  Loans  by  the  Plan  to 
Motors.  On  September  16, 1997,  the 
Department  granted  an  exemption  (PTE 
97-52.  62  FR  48673)  extending  PTE  92- 
43  for  a  period  of  five  years,  thus 
permitting  certain  Loans  by  the  Plan  to 
Motors  for  an  additional  five-year 
period. 

It  is  represented  that  under  the  three 
prior  exemptions  Motors  has  made  all 
payments  on  the  Loans  in  a  timely 
manner  and  has  never  defaulted  on  any 
of  the  Loans  made  by  the  Plans.  As  a 
result  of  such  Loans  made  pursuant  to 
PTE  97-52.  the  Plan  received  an  interest 
rate  of  between  6.50%  to  8.00%. 
depending  on  the  Federal  Discount  Rate 
in  effect  at  the  time  such  Loans  were 
executed.  Fxirther,  though  the  principal 
balance  of  these  Loans  has  varied  from 
time  to  time,  the  terms  and  conditions 
of  each  of  the  Loans  complied  with  the 
requirements  set  forth  in  the 
exemptions.  The  aggregate  fair  market 
value  of  these  Loans  by  the  Plan  to 
Motors,  as  of  the  most  recent  annual 
report,  was  $486,224,  which  represented 
14.91%  of  the  fair  market  value  of  the 
total  assets  of  the  Plan.  The  applicant. 


'  For  purposes  of  this  proposed  exemption, 
references  to  specific  provisions  of  Title  I  of  the 
Act,  unless  otherwise  specified,  refer  also  to  the 
corresponding  provisions  of  the  Code. 


2  All  references  in  this  Summary  of  Fact  and  . 
Representations  to  the  Plan  will,  if  applicable, 
include  both  Plans  prior  to  the  merger  unless  the 
context  clearly  dictates  otherwise. 
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herein,  is  requesting  another  exemption 
which  will  permit  the  continuation  of 
such  Loans  for  a  period  of  five  (5)  years 
beginning  on  the  date  of  the  grant  of  this 
proposed  exemption.  The  applicant  has 
represented  that  with  respect  to  Loans 
made  pursuant  to  the  exemption 
proposed  herein,  the  Loans  will  not 
exceed  15%  of  aggregate  Plan  assets. 

5.  Jess  P.  Walt  (Mr.  Walt),  who  served 
as  the  Plan's  independent  fiduciary  for 
piuposes  of  the  transactions  exempted 
by  PTE  97-52,  has  agreed  to  continue  to 
serve  as  the  independent  fiduciary.  Mr. 
Walt,  who  is  a  beuiker,  represents  that  he 
is  independent  in  that  none  of  the 
partners  of  Motors,  or  the  stockholders, 
officers,  or  directors  of  the  Employer  are 
officers  or  directors  of  the  bank  where 
Mr.  Walt  is  employed,  the  First  National 
Bank  of  Altheimer,  Arkansas  (the  Baik). 
In  addition,  Mr.  Walt  represents  that 
none  of  these  persons  are  stockholders 
of  the  Bank,  except  Felix  Smart,  who 
owns  35  of  the  7,500  outstanding  shares, 
which  represent  a  .47%  ownership 
percentage  of  the  Bank.  It  is  represented 
that  the  partners  of  Motors,  the 
Employer  and  its  officers,  directors,  and 
shareholders  do  not  have  any  loans  or 
accounts  outstanding  at  the  Bank. 
Further,  the  Bank  represents  that  it  does 
not  participate  in  the  line  of  credit 
extended  to  Motors  by  PBNB. 

Mr.  Walt  represents  that  he  is 
qualified  to  act  on  behalf  of  the  Plan  in 
diat  he,  as  a  Bank  officer,  has  been 
involved  for  many  years  in  making 
automobile  installment  loans  and 
evaluating  credit  and  collateral 
considerations  related  to  such  loans.  Mr. 
Walt  also  represents  that  he  is 
knowledgeable  in  selecting  appropriate 
rates  of  return  on  short  term 
investments  and  will  be  continuously 
aware  of  the  fluctuations  in  short  term 
interest  rates  and  the  alternative  low 
risk  short  term  investments  that  would 
be  available  to  the  Plan. 

6.  Mr.  Walt  will  accept  fiduciary 
responsibility  with  respect  to  the 
proposed  transactions.  In  this  regard, 
Mr.  Walt  will  be  responsible  for 
determining  whether  it  is  advisable  for 
the  Plan  to  enter  into  the  Loans  and  the 
Guaranty  which  are  the  subject  of  this 
proposed  exemption  and  to  continue  to 
participate  in  such  transactions,  taking 
into  account  the  rate  of  return  of  such 
investment  and  the  liquidity  and 
diversification  of  the  Plan. 

It  is  represented  that  Mr.  Walt  will 
approve  Loans  in  an  amotmt  not  to 
exceed  fifteen  percent  (15%)  of  the 
assets  of  the  Plan,  provided  that  all  of 
the  terms  and  conditions  described 


herein  are  met.^  All  Loans  will  have  a 
maturity  of  ninety  (90)  days  and  will 
bear  interest  at  a  rate  which  is  two 
percentage  points  above  the  Federal 
Discount  Rate.  Mr.  Walt  represents  that 
such  interest  rate  reflects  the  prevailing 
fair  market  interest  rate  on  comparable 
short-term  investments.  Mr.  Wait 
represents  that  he  will  receive  copies  of 
all  the  promissory  notes  evidencing  the 
Loans  in  order  to  insure  that  the  interest 
rate  is  two  percent  (2%)  above  the 
Federal  Discount  Rate.  If  at  any  time  a 
rate  of  two  percentage  points  above  the 
Federal  Discount  Rate  is  not  reflective  of 
the  prevailing  fair  market  rate  of  return 
on  comparable  ninety  (90)  day 
investments,  Mr.  Walt  indicates  that  the 
Loans  should  be  liquidated  at  the  next 
maturity  date,  or  the  yield  on  such 
Loans  be  increased  to  the  then 
prevailing  fair  market  rate. 

The  Loans  will  be  secured  by  all  of 
the  installment  sale  contracts  (the 
Contracts)  of  Motors.  As  of  December 
31,  2000,  Motors  had  1,098  outstanding 
Contracts  totaling  $10,530,000,  with  an 
average  balance  of  $9,590  per  Contract. 
Mr.  Walt  has  represented  that  he  will 
examine  the  security  agreement  and 
financing  statements  with  regard  to  the 
Contracts  and  will  ascertain  that  the 
Plan's  security  interest  in  all  of  the 
Contracts  is  properly  executed,  and  that 
such  security  interest  is  perfected  by 
properly  filed  financing  statements  in 
conformity  with  the  applicable  Uniform 
Commercial  Code  (UCC)  provisions,  as 
adopted  in  Arkansas.It  is  represented 
that  Mr.  Walt,  through  a  combination  of 
monthly  reports  from  PBNB  and 
inonthly  Certification  of  Compliance 
Statements  signed  by  Mr.  Smart,  will 
insure  that  at  all  times  the  aggregate  face 
value  of  the  Contracts  equals  at  least 
200%  of  the  total  outstanding  balance  of 
the  Loans.  It  is  further  represented  that 
if  at  the  end  of  any  month  the  report 
from  the  Trustee  indicates  that  the 
aggregate  face  value  of  the  Contracts 
does  not  equal  at  least  200%  of  the  total 
outstanding  balance  of  the  Loans,  Mr. 
Walt  will  direct  Motors  to  pay  the  Plan 
an  amount  sufficient  to  bring  the  Loans 
into  compliance  with  the  200% 
collateral  requirement. 

Mr.  Walt,  on  behalf  of  the  Plan,  has 
accepted  the  commitment  of  the 
Employer  and  Motors  that  the  Contracts 
will  conform  to  the  following  loan 
policy  guidelines:  (a)  A  complete  credit 
history  will  be  performed  for  each 


'PTE's  85-121  and  92-43  permitted  the  Plan  to 
invest  up  to  25%  of  its  assets  in  these  Loans.  PTE 
97-52  limited  the  Plan's  investment  in  these  Loans 
to  no  more  than  15%  of  the  Plan's  assets.  The 
applicant  has  represented  that  no  more  than  15% 
of  the  Plan's  assets  will  be  invested  in  the  Loans 
under 'the  exemption  proposed  herein. 


customer;  (b)  a  customer's  credit  history 
will  be  analyzed  together  with  the 
customer's  equity  and  the  terms  of  the 
Loan;  (c)  depending  on  the  use  of  the 
vehicle,  a  customer  equity  of  from  10% 
to  30%  will  be  required;  (d)  with  an 
extension  of  six  months  available  in 
circumstances  of  minimal  vehicle  use, 
the  maximimi'term  of  any  of  the 
Contracts  will  be  60  months  on  new  and 
current  year  used  vehicles,  54  months, 
42  mondis,  42  months,  36  months,  and 
24  months,  respectively,  on  one,  two, 
three,  four,  and  five-year  old  vehicles; 
(e)  prior  to  closing  on  any  Contracts,  a 
written  certificate  of  insurance  &x)m  an 
insurance  agent  will  be  required 
showing  that  the  automobile  is  covered 
for  physical  damage  with  no  more  than 
a  $250  deductible;  (f)  such  insurance 
coverage  includes  fire,  theft,  and  other 
perils  and  shows  Motors  as  loss  payee; 
and  (g)  Motors  will  employ  a  full  time 
collector  and  strict  management 
supervision  will  be  maintained  daily 
over  collections. 

Motors  has  represented  that  if.  at  any 
time,  it  changes  the  above-described 
loan  policy  guidelines  it  will  notify  Mr. 
Walt.  Therefore,  it  is  the  responsibility 
of  Mr.  Walt  to  determine  whether  such 
changes  materially  affect  the  value  of 
the  Contracts.  Mr.  Walt  represents  that 
if  the  value  of  the  Contracts  is  materially 
affected,  such  Contracts  will  be 
excluded  from  the  collateral  which 
secures  the  Loans  by  the  Plan  to  Motors. 

The  Loans  will  also  be  secured  by  the 
Guaranty  of  the  partners  of  Motors.  In 
this  regard,  the  partners  of  Motors  have 
executed  a  blanket  Guaranty  in  order  to 
satisfy  the  requirements  of  PTE 's  92-43 
and  97-52.  Mr.  Walt  is  responsible  for 
ascertaining  that  any  Loans  entered  by 
the  Plan  pursuant  to  this  proposed 
exemption  are  also  covered  by  this 
blanket  Guaranty  or,  if  necessary,  a  new 
Guaranty  will  be  executed.  In  addition, 
it  is  represented  that  all  of  the  partners 
in  Motors  are  jointly  and  severally  liable 
for  the  debts  of  the  partnership, 
specifically  including  the  Loans. 

It  is  represented  that  from  time  to 
time  in  order  to  secure  its  line  of  credit 
to  Motors,  PBNB  may  take  a  seciuity 
interest  in  the  Contracts.  However,  it  is 
represented  that  such  security  interest 
will  be  at  all  times  subordinated  to 
200%  of  the  indebtedness  of  Motors  to 
the  Plan.  Further,  it  is  represented  that 
other  notes  payable  from  Motors  to  its 
partners  will  be  subordinated  to  the 
Loans.  As  of  December  31,  2000,  a  total 
amotmt  of  $4,994,560  was  due  to  the 
partners  of  Motors  imder  the  terms  of 
the  notes,  but  such  amount  was 
subordinated  to  the  indebtedness  of 
Motors  to  the  Plans. 
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In  addition,  it  is  represented  that  all 
of  the  Contracts  provide  Motors  with 
recourse  against  the  Employer  for  the 
amount  of  any  defaulted  Contracts.  In 
this  regard,  should  there  be  defaults  on 
any  of  the  Contracts,  it  is  represented 
that  the  Employer  will  repurchase  such 
Contracts  horn  Motors  after  giving  legal 
notice  to  the  customer  under  Arkansas 
law.  Once  the  Employer  repurchases 
any  defaulted  Contracts,  the  Employer, 
not  Motors,  will  repossess  the  vehicles. 
The  Employer  has  informed  the 
Department  that  for  1999  and  2000,  the 
average  number  of  Contracts  equaled 
1,100.  Of  these  Contracts,  twenty-one 
(21)  vehicles  were  repossessed  in  1999 
and  forty-six  (46)  vehicles  were 
repossessed  in  2000.  The  Employer 
maintains  that  defeults  and 
repossessions  constitute  a  very  small 
percentage  of  the  total  number  of 
Contracts  outstanding  at^ny  time. 

In  addition  to  the  responsibilities 
outlined  above,  Mr.  Walt  is  responsible 
for  monitoring  Motors'  compliance  with 
the  terms  of  the  Loans  and  the  Guaranty.. 
In  this  regard,  Mr.  Walt  has  reviewed 
certain  monthly  reports  (the  Monthly 
Reports)  which  have  been  furnished  by 
PBN6  and  by  Boatmen's,  the  trustee  at 
the  time  PTE  97-52  was  granted.  Mr. 
Walt  represents  that  such  Monthly 
Reports  are  appropriate  for  the  purposes 
of  monitoring  the  proposed  transactions. 
If  this  proposed  exemption  is  granted,  it 
is  represented  that  similar  Monthly 
Reports  will  be  provided  to  Mr.  Walt 
and  will  be  reviewed  monthly  by  Mr. 
Walt,  or  more  frequently  as  Mr.  Walt 
determines  is  necessary. 

In  addition,  Mr.  Walt  is  responsible 
for  receiving  and  reviewing  the  monthly 
financial  statements  for  Motors  and  for 
the  Employer  imd  annual  financial 
statements  of  the  partners  of  Motors.  Mr. 
Walt  represents  that  this  information 
will  assist  him  in  monitoring  the  credit- 
worthiness of  the  Employer  and  Motors. 
If  there  are  any  material  decreases  in  the 
net  worth  of  any  of  the  parties  involved, 
it  is  represented  that  Mr.  Walt  will 
liquidate  the  Loans  at  the  next  maturity 
date.  In  this  regard.  Mr.  Walt  represents 
that  he  places  the  most  significance  on 
the  ability  of  the  Employer  to 
repurchase  any  of  the  Contracts  that  are 
in  default  and  considers  the  net  worth 
of  the  partners  of  Motors  to  be  a 
secondary  source  of  protection  for  the 
Plan.  Mr.  Walt  further  represents  that  if, 
in  reviewing  the  monthly  financial 
statements  of  the  Employee,  he 
detramines  that  a  decrease  in  the  net 
worth  of  the  Employer  has  impaired  the 
Employer's  ability  to  repurchase  any  of 
the  Contracts,  he  will  carefully  review 
the  aggregate  net  worth  of  the  partners 
of  Motors.  After  such  review,  ii  he 


determines,  based  on  his  banking 
experience,  judgment,  and  other  factors, 
that  the  Plan  is  not  properly  protected, 
Mr.  Walt  will  instruct  Uie  Trustee  to 
liquidate  the  Loans  at  the  next  maturity 
date.  In  the  event  of  a  default  by  Motors 
on  the  Loans,  Mr.  Walt  will  be 
responsible  for  taking  all  necessary 
steps  to  protect  the  Plan  and  for 
enforcing  all  of  the  rights  of  the  Plan, 
including  pursuing  the  partners  of 
Motors  under  the  terms  of  the  Guaranty. 

In  the  opinion  of  Mr.  Walt,  the  terms 
and  conditions  of  the  Loans  and 
Guaranty  are  based  on  arm's-length 
considerations.  After  reviewing  the 
proposed  transactions,  Mr.  Walt 
represents  that  he  would  make  the 
Loans,  on  behalf  of  the  Bank,  under  the 
same  terms  to  Motors.  In  conclusion, 
Mr.  Walt  has  determined  that  the 
proposed  transactions  are  in  the  best 
interest  of  the  Plan  and  its  participants 
and  beneficiaries  for  the  following 
reasons:  (a)  The  Loans  by  the  Plan  to 
Motors  are  well  collateralized;  (b)  the 
risk  of  loss  to  the  Plan  is  almost  non- 
existent; (c)  the  ninety  (90)  day  maturity 
of  the  Loans  will  enable  the  Plan  to  shift 
its  investments  from  the  Loans  in  a 
short  period  of  time,  if  necessary,  to 
provide  liquidity  to  the  Plan;  (d)  the 
yield  to  the  Plan  is  expected  to  be 
approximately  200  basis  points  greater 
than  that  of  a  ninety  (90)  day  bank 
certificate  of  deposit;  (e)  the  rate  of 
return,  which  will  be  at  all  times  two 
percentage  points  above  the  Federal 
Discount  Rate,  prevAits  the  Plan  from 
becoming  locked  into  a  below  market 
interest  rate  and  insures  a  favorable  rate 
on  a  continuing  basis;  and  (f) 
administration  of  the  proposed 
transactions  ^ould  generate  less 
expense  than  that  of  other  investments. 

7.  The  applicant  maintains  that  the 
wide  diversity  of  customers  executing 
the  Contracts  significantly  spreads  the 
risk  to  the  Plan.  Further,  the  Employer 
will  bear  all  costs  of  filing  the 
application  for  exemption,  providing 
notice  to  interested  persons,  and  paying 
for  the  services  rendered  by  Mr.  Walt,  as 
independent  fiduciary  to  the  Plan.  In 
the  event  that  it  becomes  necessary  to 
appoint  a  successor  independent 
fiduciary  (the  Successor)  to  replace  Mr. 
Walt,  the  applicant  will  notify  the 
IDepartment  at  least  sixty  (60)  days  in 
advance  of  such  appointment.  The 
applicant  states  that  the  successor  will 
be  independent  and  will  possess 
comparable  experience  and 
responsibilities  as  those  of  Mr.  Walt.  In 
addition,  it  is  represented  that 
throughout  the  five  (5)  year  duration  of 
this  proposed  exemption,  the  Plan  will 
not  pay  any  fees  or  other  expenses  in 


connection  with  the  proposed 
transactions. 

8.  In  siunmary,  the  applicant 
represents  that  the  Loans  will  satisfy  the 
criteria  of  section  408(a)  of  the  Act 
because,  among  other  things:  (a)  Mr. 
Walt,  the  independent  fiduciary  of  the 
Plan,  has  agreed  to  review,  approve,  and 
monitor  the  terms  and  conditions  of  the 
Loans  and  the  Guaranty;  (b)  Mr.  Walt 
has  represented  that  the  Loans  will  be 
in  the  best  interest  of  the  participants 
and  beneficiaries  of  the  Plan;  (c)  the 
Loans  will  be  short-term  loans  limited 
to  no  more  than  15%  of  the  total  assets 
of  the  Plan;  (d)  the  Loans  will  be 
adequately  secured  by  a  perfected 
security  interest  in  the  Contracts, 
through  properly  filed  financing 
statements  in  conformity  with  the  UCC 
provisions  adopted  in  Arkansas;  (f)  the 
face  amount  of  the  Contracts  will  at  all 
times  exceed  200%  of  the  total  amount 
of  the  Loans;  (g)  the  Loans  are 
guaranteed  by  the  partners  of  Motors; 
(h)  the  terms  of  the  Contracts  provide 
Motors  with  recourse  to  the  Employer  in 
the  event  of  a  default  on  any  of  the 
Contracts;  and  (i)  the  Plan  will  receive 
a  return  on  the  Loans  of  at  least  two 
percentage  points  above  the  Federal 
Discount  Rate  which  is  represented  to 
be  the  prevailing  fair  market  rate  of 
ret\im  on  comparable  short-term 
investments. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  H.  Lefkowitz  of  the  Department, 
telephone  (202)  219-8881.  (This  is  not 
a  toll  free  number.) 

Prudential  Insurance  Cottipany  of 
America  (Prudential  Insurance)  and  Its 
Affiliates  (collectively,  Prudential) 
Located  in  Newaiii,  NJ 

(Application  No.  D-11051] 

Proposed  Exemption 

The  Department  is  considering 
granting  an  exemption  under  the 
authority  of  section  408(a)  of  the  Act  (or 
ERISA)  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  part 
2570,  subpart  B  (55  FR  32836,  32847, 

August  10,  iggo).* 

Section  I.  Exemption  for  the 
Acquisition,  Holding  and  Disposition  of 
Prudential  Stock 

If  the  proposed  exemption  is  granted, 
the  restrictions  of  sections  406(a)(1)(D), 
406(b)(1)  and  section  406(b)(2)  of  the 
Act  and  the  sanctions  resulting  bom  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(D)  and 


*  For  piuposes  of  this  proposed  exemption, 
references  to  provisions  of  the  Act  refer  also  to 
corresponding  provisions  of  the  Code. 
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(E)  of  the  Code,  shall  not  apply,  effective 
December  13,  2001,  to  the  acquisition, 
holding  and  disposition  of  common 
stock  issued  by  Prudential  Financial, 
Inc.  (the  Prudential  Financial  Stock) 
and/or  common  stock  issued  by  a 
Prudential  affiliate,(the  Prudential 
Affiliate  Stock;  together,  the  Prudential 
Stock),  by  Index  and  Model-Driven 
Funds  that  are  managed  by  Prudential, 
in  which  client  plans  of  Prudential 
invest,  provided  that  the  following 
conditions  and  the  General  Conditions 
of  Section  II  are  met: 

(a)  The  acquisition  or  disposition  of 
Prudential  Stock  is  for  the  sole  purpose 
of  maintaining  strict  quantitative 
conformity  with  the  relevant  index 
upon  which  the  Index  or  Model-Driven 
Fimd  is  based,  and  does  not  involve  any 
agreement,  arrangement  or 
understanding  regarding  the  design  or 
operation  of  the  Fund  acquiring 
Prudential  Stock  which  is  intended  to 
benefit  Prudential  or  any  party  in  which 
Prudential  may  have  an  interest. 

(b)  Whenever  Prudential  Stock  is 
initially  added  to  an  index  on  which  an 
Index  or  Model-Driven  Fimd  is  based,  or 
initially  added  to  the  portfolio  of  an 
Index  or  Model-Driven  Fund,  all 
acquisitions  of  Prudential  Stock 
necessary  to  bring  the  Fimd's  holdings 
of  such  stock  either  to  its  capitalization- 
weighted  or  other  specified  composition 
in  the  relevant  index,  as  determined  by 
the  independent  organization 
maintaining  such  index,  or  to  its  correct 
weighting  as  determined  by  the  model 
which  has  been  used  to  transform  the 
index,  occur  in  the  following  manner: 

(1)  Piuchases  are  from,  or  through, 
only  one  broker  or  dealer  on  a  single 
trading  day; 

(2)  Based  on  the  best  available 
information,  purchases  are  not  the 
opening  transaction  for  the  trading  day; 

(3)  Purchases  are  not  effected  in  the 
last  half  hour  before  the  scheduled  close 
of  the  trading  day; 

(4)  Purchases  are  at  a  price  that  is  not 
higher  than  the  lowest  current 
independent  offer  quotation, 
determined  on  the  basis  of  reasonable 
inquiry  from  non-affiliated  brokers; 

(5)  Aggregate  daily  piuchases  do  not 
exceed  15  percent  of  the  average  daily 
trading  voliune  for  the  security,  as 
determined  by  the  greater  of  either  (i) 
the  trading  volume  for  the  sectuity 
occurring  on  the  applicable  exch^ge 
and  automated  trading  system  on  the 
date  of  the  transaction,  or  (ii)  an 
aggregate  average  daily  trading  voliune 
for  the  seciuity  occurring  on  the 

-    applicable  exchange  and  automated 
.  trading  system  for  the  previous  5 
business  days,  both  based  on  the  best 


information  reasonably  available  at  the 
time  of  the  transaction; 

(6)  All  purchases  and  sales  of 
Prudenti^  Stock  occur  either  (i)  on  a 
recognized  U.S.  securities  exchange  (as 
defined  in  Section  in(k)  below),  (ii) 
through  an  automated  trading  system  (as 
defined  in  Section  III(j)  below)  operated 
by  a  broker-dealer  independent  of 
Prudential  that  is  registered  under  the 
Sectuities  Exchange  Act  of  1934  (the 
1934  Act),  and  thereby  subject  to 
regulation  by  the  Securities  and 
Exchange  Commission  (the  SEC),  which 
provides  a  mechanism  for  customer 
orders  to  be  matched  on  an  anonymous 
basis  without  the  participation  of  a 
broker-dealer,  or  (iii)  through  an 
autoniated  trading  system  (as  defined  in 
Section  III(j)  below)  that  is  operated  by 
a  recognized  U.S.  securities  exchange 
(as  defined  in  Section  in(k)  below), 
pursuant  to  the  applicable  securities 
laws,  and  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer;  and 

(7)  u  the  necessary  number  of  shares 
of  Prudential  Stock  cannot  be  acquired 
within  10  business  days  from  the  date 
of  the  event  which  causes  the  particular 
Fimd  to  require  Prudential  Stock, 
Prudential  appoints  a  fiduciary  which  is 
independent  of  Prudential  to  design 
acquisition  procedures  and  monitor 
compliance  with  such  procedures. 

(cf  Subsequent  to  acquisitions 
necessary  to  bring  a  Fund's  holdings  of 
Prudential  Stock  to  its  specified 
weighting  in  the  index  or  model 
pursuant  to  the  restrictions  described  in 
Section  1(b)  above,  all  aggregate  daily 
purchases  of  Prudential  Stock  by  the 
Funds  do  not  exceed  on  any  particular 
day  the  greater  of: 

(1)  15  percent  of  the  average  daily 
trading  volume  for  Prudential  Stock 
occurring  on  the  applicable  exchange 
and  automated  trading  system  (as 
defined  below)  for  the  previous  5 
business  days,  or 

(2)  15  percent  of  the  trading  volume 
for  Prudential  Stock  occurring  on  the 
applicable  exchange  and  automated 
trading  system  (as  defined  below)  on  the 
date  of  the  transaction,  as  determined  by 
the  best  available  information  for  the 
trades  that  occurred  on  such  date. 

(d)  All  transactions  in  Prudential 
Stoci^  not  otherwise  described  above  in 
Section  1(b)  are  either — (i)  entered  into 
on  a  principal  basis  in  a  direct,  arm's 
length  transaction  with  a  broker-dealer, 
in  the  ordinary  course  of  its  business, 
where  such  broker-dealer  is 
independent  of  Prudential  and  is 
registered  under  the  1934  Act,  and 
thereby  subject  to  regulation  by  the  SEC, 
(ii)  effected  on  an  automated  trading 


system  (as  defined  in  Section  III(j) 
below)  operated  by  a  broker-dealer 
independent  of  Prudential  that  is 
subject  to  regulation  by  either  the  SEC 
or  another  applicable  regulatory 
authority,  or  an  automated  trading 
system  operated  by  a  recognized  U.S. 
securities  exchange  (as  defined  in 
Section  in(k)  below)  which,  in  either 
case,  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (iii) 
effected  through  a  recognized  U.S. 
securities  exchange  (as  defined  in 
Section  Ill(k)  below),  so  long  as  the 
broker  is  acting  on  an  agency  basis. 

(e)  No  transactions  by  a  Fund  involve 
purchases  from,  or  sales  to,  Prudential 
(including  officers,  directors,  or 
employees  thereof),  or  any  party  in 
interest  that  is  a  fiduciary  with 
discretion  to  invest  plan  assets  into  the 
Fund  (unless  the  transaction  by  the 
Fund  with  such  party  in  interest  would 
otherwise  be  subject  to  an  exemption). 

(f)  No  more  than  5  percent  of  the  total 
amount  of  Prudential  Stock,  that  is 
issued  and  outstanding  at  any  time,  is 
held  in  the  aggregate  by  Index  and 
Model-Driven  Funds  managed  by 
Prudential. 

(g)  Prudential  Stock  constitutes  no 
more  than  5  percent  of  any  independent 
third  party  index  on  which  the 
investments  of  an  Index  or  Model- 
Driven  Fund  are  based. 

(h)  A  fiduciary  of  a  plan  which  is 
independent  of  Prudential  authorizes 
the  investment  of  such  plan's  assets  in 
an  Index  or  Model-Driven  Fund  which 
purchases  and/or  holds  Prudential 
Stock,  pursuant  to  the  procedures 
described  herein. 

(i)  A  fiduciary  independent  of  the 
Prudential  directs  the  voting  of 
Prudential  Stock  held  by  an  Index  or 
Model-Driven  Fund  on  any  matter  in 
which  shareholders  of  Prudential  are 
required  or  permitted  to  vote. 

Section  II.  General  Conditions 

(a)  Prudential  maintains  or  causes  to 
be  maintained  for  a  period  of  six  years 
from  the  date  of  the  transaction  the 
records  necessary  to  enable  the  persons 
described  in  paragraph  (b)  of  this 
Section  II  to  determine  whether  the 
conditions  of  this  exemption  have  been 
met,  except  that  (1)  a  prohibited 
transaction  will  not  be  considered  to 
have  occurred  if,  due  to  circumstances 
beyond  the  control  of  Prudential,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period,  and  (2)  no 
party  in  interest  other  than  Prudential 
shall  be  subject  to  the  civil  penalty  that 
may  be  assessed  under  section  502(i)  of 
the  Act  or  to  the  taxes  imposed  by 
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section  4975(a)  and  (b)  of  the  Code  if  the 
records  are  not  maintained  or  are  not 
available  for  examination  as  required  by 
paragraph  (b)  below. 

(b)(1)  Except  as  provided  in  paragraph 
(b)(2)  of  this  Section  II  and 
notwithstanding  any  provisions  of 
section  504(a)(2)  and  (b)  of  the  Act,  the 
records  referred  to  in  paragraph  (a)  of 
this  Section  11  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by — 

(A)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the  SEC, 

(B)  Any  fiduciary  of  a  plan 
participating  in  an  Index  or  Model- 
Driven  Fund  who  has  authority  to 
acquire  or  dispose  of  the  interests  of  the 
plan,  or  any  duly  authorized  employee 
or  representative  of  such  fiduciary, 

(C)  Any  contributing  employer  to  any 
plan  participating  in  an  Index  or  Model- 
Driven  Fund  or  any  duly  authorized 
employee  or  representative  of  such 
employer,  and 

(D)  Any  participant  or  beneficiary  of 
any  plan  participating  in  an  Index  or 
Model-Driven  Fund,  or  a  representative 
of  such  participant  or  beneficiary. 

(2)  None  of  the  persons  described  in 
subparagraphs  (B)  through  (D)  of  this 
Section  11(b)(1)  shall  be  authorized  to 
examine  trade  secrets  of  Prudential  or 
commercial  or  financial  information 
which  is  considered  confidential. 

Section  QI.  Definitions 

(a)  The  term  "Index  Fund"  means  any 
investment  fund,  account  or  portfolio 
sponsored,  maintained,  trusteed,  or 
managed  by  Prudential,  in  which  one  or 
more  investors  invest,  and — 

(1)  Which  is  designed  to  track  the  rate 
of  return,  risk  profile  and  other 
characteristics  of  an  independently 
maintained  securities  Index,  as 
described  in  Section  III(c)  below,  by 
either  (i)  replicating  the  same 
combination  of  securities  which 
compose  such  Index  or  (ii)  sampling  the 
securities  which  compose  such  Index 
based  on  objective  criteria  and  data; 

(2)  For  which  Prudential  does  not  use 
its  discretion,  or  data  within  its  control, 
to  affect  the  identity  or  amoimt  of 
securities  to  be  purchased  or  sold; 

(3)  That  contains  "plan  assets"  subject 
to  the  Act,  pursuant  to  the  Department's 
regulations  (see  29  CFR  2510.3-101, 
Definition  of  "plan  assets" — plan 
investments);  and, 

(4)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  which  is  intended  to  benefit 
Prudential  or  any  party  in  which 
Prudential  may  have  an  interest. 


(b)  The  term  "Model-Driven  Fimd" 
means  any  investment  fund,  account  or 
portfolio  sponsored,  maintained, 
trusteed,  or  managed  by  Prudential,  in 
which  one  or  more  investors  invest, 
and — 

(1)  Which  is  composed  of  securities 
the  identity  of  which  and  the  amount  of 
which  are  selected  by  a  computer  model 
that  is  based  on  prescribed  objective 
criteria  using  independent  third  party 
data,  not  within  the  control  of 
Prudential,  to  transform  an 
independently  maintained  Index,  as 
described  in  Section  III(c)  below; 

(2)  Which  contains  "plan  assets" 
subject  to  the  Act,  pursuant  to  the 
Department's  regulations  (see  29  CFR 
2510.3-101,  Definition  of  "plan 
assets" — plan  investments);  and 

(3)  That  involves  no  agreement, 
arrangement,  or  understanding 
regarding  the  design  or  operation  of  the 
Fund  or  the  utilization  of  any  specific 
objective  criteria  which  is  intended  to 
benefit  Prudential  or  any  party  in  which 
Prudential  may  have  an  interest. 

(c)  The  term  "Index"  means  a 
securities  index  that  represents  the 
investment  performance  of  a  specific 
segment  of  the  public  market  for  equity 
or  debt  securities  in  the  United  States, 
but  only  if — 

(1)  The  organization  creating  and 
maintaining  the  index  is — 

(A)  Engaged  in  the  business  of 
providing  financial  information, 
evaluation,  advice  or  securities 
brokerage  services  to  institutional 
clients, 

(B)  A  publisher  of  financial  news  or 
information,  or 

(C)  A  public  stock  exchange  or 
association  of  seciuities  dealers;  and, 

(2)  The  index  is  created  and 
maintained  by  an  organization 
independent  of  Prudential;  and, 

(3)  The  index  is  a  generally-accepted 
standardized  index  of  securities  which 
is  not  specifically  tailored  for  the  use  of 
Prudential. 

(d)  The  term  "opening  date"  means 
the  date  on  which  investments  in  or 
withdrawals  from  an  Index  or  Model- 
Driven  Fund  may  be  made. 

(e)  The  term  "Buy-up"  means  an 
acquisition  of  Prudential  Stock  by  an 
Index  or  Model-Driven  Fimd  in 
connection  with  the  initial  addition  of 
such  stock  to  an  independently 
maintained  index  upon  which  the  Fund 
is  based  or  the  initial  investment  of  a 
Fund  in  such  stock. 

(f)  The  term  "Prudential"  refers  to 
Prudential  Insurance  Company  of 
America,  its  indirect  parent  and  holding 
company.  Prudential  Financial,  and<any 
ciurent  or  future  affiliates,  as  defined 
below  in  paragraph  (h). 


(g)  The  term  "Prudential  Financial" 
refers  to  Prudential  Financial,  Inc.,  the 
indirect  parent  and  holding  company  of 
Prudential  Insurance  Company  of 
America. 

(h)  An  "affiliate"  of  Prudential 
includes^ 

(1)  Any  person,  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by  or  under 
common  control  with  the  person; 

(2)  Any  officer,  director,  employee  or 
relative  of  such  person,  or  partner  of  any 
such  person;  and 

(3)  Any  corporation  or  partnership  of 
which  such  person  is  an  officer, 
director,  partner  or  employee. 

(i)  The  term  "control"  means  the 
power  to  exercise  a  controlling 
influence  over  the  management  or 
policies  of  a  person  other  than  an 
individual. 

(j)  The  term  "automated  trading 
system"  means  an  electronic  trading 
system  that  functions  in  a  manner 
intended  to  simulate  a  securities 
exchange  by  electronically  matching 
orders  on  an  agency  basis  from  multiple 
buyers  and  sellers,  such  as  an 
"alternative  trading  system"  within  the 
meaning  of  the  SEC's  Reg.  ATS  [17  CFR 
part  242.300],  as  such  definition  may  be 
amended  from  time  to  time,  or  an 
"automated  quotation  system"  as 
described  in  section  3(a){51)(A)(ii)  of  the 
1934  Act  [15  use  8c(a)(51)(A)  (ii)]. 

(k)  The  term  "recognized  U.S. 
securities  exchange"  means  a  U.S. 
securities  exchange  that  is  registered  as 
a  "national  securities  exchange"  under 
section  6  of  the  1934  Act  (15  USC  78f), 
as  such  definition  may  be  amended 
from  time  to  time,  which  performs  with 
respect  to  securities  the  functions 
commonly  performed  by  a  stock 
exchange  within  the  meaning  of 
definitions  under  the  applicable 
securities  laws  (e.g.,  17  CFR  part 
240.3b-16). 

EFFECTIVE  DATE:  If  granted,  this  proposed 
exemption  will  be  effective  as  of 
December  13,  2001. 

Summary  of  Facts  and  Representations 

1.  Prudential  Insurance  is  a  stock  life 
insurance  company,  which  converted 
from  a  mutual  life  insurance  company 
on  December  18,  2001.  Prudential 
Insurance  is  organized  under  the  laws  of 
the  State  of  New  Jersey.  Its  principal 
place  of  business  is  located  at 
Prudential  Plaza,  Newark,  New  Jersey. 
Prudential  Insurance  is  licensed  to 
conduct  the  insurance  business  in  all  50 
states  comprising  the  United  States,  as 
well  as  in  the  District  of  Colmnbia. 

As  of  Jime  30,  2001 ,  Prudential 
Insurance  had  $21.7  billion  in  total 
equity  and  $303.1  billion  in  total  assets. 
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Also  as  of  that  date.  Prudential 
Insurance  had — 

•  Total  assets  under  management  and 
administration  of  $605.8  billion, 
consisting  of  total  assets  imder 
management  (including  assets  in  general 
and  separate  accounts)  of  approximately 
$393.5  billion,  and  additional  assets  in 
securities  brokerage  and  bank  custodial 
accounts  and  other  assets  under 
administration  of  $212.3  billion. 

•  Total  gross  life  insurance  in  force  in 
the  United  States  of  $1.3  trillion 
(including  individual  and  group 
insvuance),  and 

•  Total  gross  life  insurance  in  force  in 
Japan  and  other  countries  outside  the 
United  States  of  $508.2  billion 
(including  individual  and  group 
insiuance). 

As  of  December  31,  2000  (the  latest 
date  for  which  such  information  is 
available).  Prudential  Insurance  had  the 
third  largest  individual  life  insiuance 
business  in  the  United  States  in  terms 
of  statutory  in  force  premiums  and  in 
terms  of  total  gross  life  insm-ance  in 
force  in  the  United  States  according  to 
A.M.  Best. 

2.  Prudential  Insurance's  principal 
products  include  individual  and  group 
life  insurance  contracts,  endowment 
contracts,  insurance  contracts, 
annuities,  including  tax  deferred 
aimuities  described  in  section  403(b)  of 
the  Code  and  individual  retirement 
annuities  described  in  section  408(b)  of 
the  Code,  and  a  wide  variety  of  pension 
contracts.  Additionally,  Prudential 
Insurance  has  a  number  of  affiliates  that 
provide  financial  services  and  products, 
including  investment  management, 
brokerage,  and  mutual  funds,  as  well  as 
real  estate  services.  Prudential 
Insiuance  and  its  affiliates  (together, 
Prudential)  provide  fiduciary  and  other 
services  to  "employee  benefit  plans" 
described  in  section  3(3)  of  the  Act  and 
to  other  plans  described  in  section 
4975(e)(1)  of  the  Code. 

As  a  mutual  life  insurance  company. 
Prudential  Insurance  had  no  authorized, 
issued,  or  outstanding  stock.  Instead, 
policyholders  of  a  mutual  insurance 
company  are  both  customers  and 
owners  of  the  company.  Specifically, 
the  life  insurance,  endowment,  annuity, 
and  certain  other  insurance  and  pension 
plan  contracts  issued  by  Prudential 
Insurance  combined  both  insi^ance 
coverage  and  proprietary  rights,  so- 
called  "membership  interests." 

Prudential  Insurance  demutualized  on 
December  18,  2001.  The  company's 
Board  of  Directors,  its  policyholders, 
and  the  New  Jersey  Department  of 
Banking  and  Insurance  approved  the 
proposed  Plan  of  Reorganization  prior  to 
the  demutualization.  Following  the 


demutualization  of  Prudential  Insurance 
and  the  simultaneous  corporate 
reorganizations  of  its  affiliates, 
Prudential  Insurance  and  its  affiliates 
are  now  owned  indirectly  by  Prudential 
Financial,  a  holding  company,  the 
common  stock  of  which  (i.e.,  Prudential 
Financial  Stock)  is  publicly  traded,  as  is 
or  may  be  certain  of  its  debt  or  other 
securities.  In  connection  with  the 
demutualization,  Prudential  Insurance 
is  distributing  Prudential  Financial 
Stock,  cash  and  policy  credits  to  eligible 
policyholders  in  exchange  for  their 
membership  interests.  Demutualization, 
registration  of  the  Prudential  Financial 
Stock  and  other  Prudential  securities 
under  federal  securities  laws,  an  initial 
public  offering  of  Prudential  Financial 
Stock  and  its  listing  on  the  New  York 
Stock  Exchange  took  place  during 
December  2001.5 

3.  Prudential  Insurance  and  certain  of 
its  affiliates,  including  Prudential 
Investment  Management,  Inc.,  and 
Jennison  Associates  Capital 
Corporation,  offer  asset  management 
and  investment  advisory  services, 
insurance,  securities  brokerage  and 
other  types  of  financial  services,  as  well 
as  trust  services,  to  ERISA-covered 
plans.  Among  the  services  offered  are 
investment  management  or  advisory 
services  for  investment  accoimts  of 
ERISA-covered  plans.  These  investment 
accoimts  may  be  structured  as  pooled 
and  single  client  insurance  company 
separate  accounts,  single  client  bank 
trust  accounts  and  bank  collective 
investment  trust  accounts  in  which 
employee  benefit  plans  have  invested. 
In  some  cases,  the  trust  accoimts  will  be 
maintained  with  a  Prudential  Insurance 
affiliate  as  trustee,  while  in  other  cases, 
the  Prudential  Insurance  affiliated 
investment  manager  will  direct 
investment  of  assets  held  by  an 
unrelated  trustee. 

4.  Prudential  Insurance  and  its 
affiliates  act  as  investment  managers  of 
institutional  accounts,  including  those 
of  employee  benefit  plans.  As  of  June 
30,  2001,  the  asset  management  units  of 
Prudential  managed  approximately  $300 
billion  of  Prudential's  $394  billion  of 
total  assets  under  management,  as 
follows: 

•  $100  billion  of  retail  customer 
assets,  including  mutual  funds  and 
variable  insurance  and  variable  aimuity 
products; 

•  $91  billion  of  institutional  customer 
assets;  and 


•  $109  billion  of  insurance  company 
general  account  assets. 

In  providing  investment  management 
services  with  respect  to  the  assets  of 
plans.  Prudential  is  a  "fiduciary'"  of 
plans,  as  defined  in  section  3(21)  of  the 
Act  and  a  "party  in  interest,"  as  defined 
in  section  3(14)(A)  and  (B).  Although  it 
acts  as  an  investment  manager  for  the 
accounts,  amounts  invested  in 
Prudential  accounts  are  made  at  the 
direction  of  an  independent  plan 
fiduciary  or  by  plan  participants  who 
have  the  ability  to  direct  investments  for 
their  own  plan  accounts.*^ 

5.  Among  the  types  of  investment 
products  and  services  Prudential 
provides  to  plans  are  Index  and  Model- 
Driven  Funds.  An  Index  Fund  is  an 
investment  portfolio  which  may  be.  or 
form  part  of/  a  single  client  trust 
account,  a  pooled  or  single  client 
insurance  company  separate  account,  or 
a  bank  collective  trust,  with  the 
investment  objective  of  replicating  the 
performance  of  an  independently- 
maintained  stock  or  bond  index 
representing  the  performance  of  a 
specific  segment  of  the  public  market 
for  equity  or  debt  securities.  The  Index 
Funds  are  passively-managed,  in  that 
the  choice  of  stocks  or  bonds  purchased 
and  sold,  and  the  volume  purchased 
and  sold,  are  made  according  to 
predetermined  third  party  indexes 
rather  than  according  to  active 
decisionmaking  on  the  basis  of 
fundamental  research  on  the  valuation  , 
and  prospects  of  the  securities  in  which 
the  portfolio  invests.  Plan  fiduciaries 
often  favor  Index  Funds  because  (a) 
their  risks  and  returns  tend  to  mirror  an 
established  market  index,  (b)  they  offer 
broad  diversification  within  the  asset 
class  and  strategy  represented  by  the 
index,  and  (c)  they  are  extremely 
competitive  in  fees  and  expenses. 

A  Model-Driven  Fund  is  an 
investment  portfolio  which  may  be,  or 


*  With  respect  to  the  demutualization.  Prudential 
Insurance  has  requested  an  administrative 
exemption  from  the  Department.  On  September  27, 
2001,  a  notice  of  proposed  exemption  was 
published  in  the  Federal  Register  at  66  FR  49408. 


I*  For  a  relatively  few  plan  clients.  Prudential  has 
discretionary'  asset  management  authority  to 
allocate  a  plan's  assets  among  several  approved 
investment  accounts,  subject  to  investment 
guidelines.  In  those  cases,  the  plan's  fiduciary,  who 
is  independent  ofPrudenlial.  decides  whether  or 
not  the  plan  will  be  permitted  to  invest  in  a 
particular  account,  including  the  Index  or  Model- 
Driven  Funds  described  herein,  and  agrees  to  the 
particular  investment  guidelines  used  for  the 
allocation  among  the  approved  accounts. 

'  In  some  cases,  an  Index  or  Model-Driven  Fund 
may  be  a  discrete  portfolio  of  equity  securities  that 
is  part  of  a  larger  investment  fund.  For  example,  an 
Index  Fund  may  be  a  component  of  a  balanced 
investment  fund  that  includes  both  a  portfolio  of 
equities  and  a  portfolio  of  debt  securities  and  the 
entire  balanced  fund  constitutes  one  insurance 
company  separate  account  or  bank  trust  account. 
Financial  institutions  commonly  offer  balanced 
inv^tment  funds  because  they  offer  plan 
fiduciaries  and  participants  the  advantage  of 
diversifv-ing  investments  across  equities  and  bonds 
through  a  single  investment. 
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fonn  part  of,  a  single  client  trust 
account,  a  pooled  or  single  client 
insurance  company  separate  account,  or 
a  bank  collective  trust,  the  performance 
of  which  is  based  on  computer  models 
using  prescribed  objective  criteria  to 
transform  an  independently-maintained 
stock  or  bond  index  representing  the 
performance  of  a  specific  segment  of  the 
public  market  for  equity  or  debt 
securities.  The  portfolio  of  a  Model- 
Driven  Fimd  is  determined  by  the 
details  of  the  computer  model,  which 
examines  structural  aspects  of  the  stock 
or  bond  market  rather  than  the 
tmderlying  values  of  individual 
securities  in  which  a  portfolio  may 
invest.  An  example  of  a  Model-Driven 
Fund  would  include  a  fund  which 
transforms  an  index,  making 
investments  according  to  a  computer 
model  which  uses  quantitative  data  as 
earnings,  dividends  and  price  to 
earnings  ratios  for  common  stocks 
included  in  the  index  with  the  goal  of 
exceeding  the  investment  returns 
achieved  by  the  index. 

Prudential  represents  that  the  process 
it  uses  for  the  establishment  and 
operation  of  all  Model-Driven  Funds  is 
disciplined  and  consistent  with  the 
quantitative  nature  of  such  funds.  In 
this  regard,  objective  rules  are 
established  for  each  model  as  part  of  the 
computer  programming  for  the  model. 
Once  established,  these  computer 
programs  are  rarely  changed.  The  data 
used  by  the  programs  are  updated 
regularly  by  the  electronic  feeds  of  the 
quantitative  information  (e.g.,  changes 
in  corporate  earnings)  necessary  for 
analysis.  The  computer  models 
generally  cannot  be  overriden  in  the 
management  of  the  portfolios  except  in 
the  event  of  errors  or  questionable  data 
firom  the  usual  sources  of  data  input.  For 
example,  errors  in  data  transmission 
may  cause  an  unwarranted  direction  by 
the  model  to  seU  a  security  due  to  an 
etroneously  low  valuation  for  the 
security  on  a  given  day,  or  public  notice 
of  the  SEC.  In  addition,  allegations  of 
accounting  improprieties  in  the  issuer's 
financial  statements  may  cause  a 
portfolio  manager  to  override  the  model 
with  respect  to  a  direction  by  the  model 
to  buy  that  seciuity,  because  the  issuer's 
quantitative  data  used  for  the  model 
may  be  drawn  from  the  financial 
statements  of  the  issuer  of  the  security. 
Such  exceptions  are  rare  and  must  be 
justified  on  a  case-by-case  basis. 
Prudential  represents,  however,  that  it 
will  not  exercise  any  discretion  to 
override  the  computer  model  with 
respect  to  the  acquisition,  holding  or 
disposition  of  Ihudential  Stock.  Such 


transactions  will  always  follow  the 
output  of  the  relevant  computer  model. 

6.  Prudential  currently  offers  a 
number  of  Funds  that  are  invested 
according  to  the  criteria  of  various  third 
party  indexes  or  are  model-driven  based 
on  such  indexes.  These  indexes  are 
compiled  by  financial  information 
agencies  that  are  engaged  in  the 
provision  of  financial  information  or 
securities  brokerage  services  to 
institutional  investors  and/or  are 
publishers  of  financial  information.  For 
example.  Prudential  oifers  some  Funds 
that  track  the  Wilshire  5000  Total 
Market  Index,^  the  Russell  2000  Index,^ 
and  the  Standard  &  Poor's  500 
Composite  Stock  Price  Index  (the  S&P 
500  Index).  1°  In  each  instance,  the 
indexes  are  compiled  by  organizations 
that  are  independent  of  Prudential  and 
are  generally-accepted  standardized 
indexes  of  securities  that  are  not 
tailored  for  the  use  of  Prudential. 

7.  On  or  after  the  effective  date  of 
Prudential  Insurance's  demutualization 
and  initial  public  offering  of  Prudential 
Financial  Stock,  Prudential  Insurance 
represents  that  the  indexes  employed  by 
Index  and  Model-Driven  Funds  may 
include  Prudential  Financial  Stock  and/ 
or  Prudential  Affiliate  Stock.  Prudential 
represents  that  the  ability  of  all  Funds 
to  invest  in  Prudential  Stock,  when  that 
stock  is  included  in  an  index,  is 
necessary  to  ensure  tracking  of  the 
indexes.  In  addition,  the  ability  of  the 
Model-Driven  Funds  to  invest  in 
Prudential  Stock,  when  that  stock  is 
included  in  the  index  on  which  the 
model  is  based,  avoids  disruption  to  the 
computer  modeling  that  is  designed  to 
transform  the  index  in  the  maimer 
approved  by  plans  when  the  investment 
in  the  Model-Driven  Fimd  is  authorized. 

8.  Accordingly,  Prudential  Insurance 
requests  an  administrative  exemption 


'  The  Wilshire  5000  Total  Market  Index  was 
established  and  is  maintained  by  Wilshire 
Associates  Incorporated,  which  is  not  an  affiliate  of 
Prudential.  The  Wilshire  5000  Total  Market  Udex 
is  a  market  weighted  index  of  returns  of  over  6.500 
U.S.  stocks  with  readily  available  price  data.  It  is 
the  broadest  U.S.  equity  index  available  and  reflects 
the  performance  of  the  organized  securities 
exchanges  as  well  as  the  Over  the  Counter  martlets. 

'The  Russell  2000  Index  was  established  and  is 
maintained  by  the  Frank  Russell  Company,  which 
is  not  an  affiliate  of  Prudential.  The  Russell  2000 
Index  is  a  subset  of  the  larger  Russell  3000  Index. 
The  Russell  3000  Index  consists  of  the  largest  3,000 
publicly-tratled  stocks  of  U.S.  domiciled 
corporations,  identified  by  the  Frank  Russell 
Company,  and  includes  large,  medium  and  small 
stocks. 

"■The  S&P  500  Index  is  composed  of  500  stocks 
that  are  traded  on  the  New  York  Stock  Exchange 
and  the  NASDAQ  National  Market  System.  The  S&P 
500  Index  is  a  market-weighted  index  (i.e.,  riiares 
outstanding  times  the  stock  price)  in  which  each 
company's  Influence  on  the  Index's  performance  is 
directly  proportional  to  its  market  value. 


fitim  the  Department.  If  granted,  the 
exemption  will  permit  I^dential 
Insurance  and  its  current  and  futtue 
affiliates  to  maintain  individual  and 
pooled  separate  accounts,  collective 
trusts,  and  single  client  trusts  that  hold 
Prudential  Stock,  provided  certain 
conditions  eniunerated  in  the  operative 
language  of  the  exemption  are  met. 

Specifically,  the  exemption  will  allow 
Index  and  Model-Driven  Ftmds  which 
are  managed  by  Prudential  Insiuance  or 
its  affiliates,  in  which  client  plans  of 
Prudential  participate,  to  invest  in 
Prudential  Stock  if  such  stock  is 
included  among  the  secmities  listed  in 
the  index  utilized  by  the  Fund. 
Prudential  Insurance  is  not  requesting, 
nor  is  the  Department  providing, 
administrative  exemptive  relief  herein 
for  plans  sponsored  by  Prudential. 
Prudential  believes  that  investments  on 
behalf  of  its  in  house  plans  in  Index  and 
Model-Driven  Funds  have  been  made 
(and  will  be  made)  in  accordance  with 
the  statutory  exemption  provided  under 
section  408(e)  of  the  Act."  Therefore, 
the  subject  exemption  will  apply  to 
client  plans  of  Pnidential  only.  With 
respect  to  Pnidential  client  plans. 
Prudential  Insurance  states  that  plan 
fiduciaries  which  are  independent  of 
Prudential  have  authorized  or  will 
authorize  the  investment  of  a  plan's 
assets  in  an  Index  or  Model-Driven 
Fund  which  acquires,  holds,  or  disposes 
of  Prudential  Stock  piirsuant  to 
procedures  described  herein. 

Prudential  Insurance  requests  that  the 
proposed  exemption  be  made  effective 
as  of  December  13.  2001,  which  is  the 
initial  public  offisring  date  for 
Prudential  Financial  Stock  as  well  as 
the  date  such  stock  commenced  trading 
on  the  New  York  Stock  Exchange. 
Prudential  Insurance  states  that  any 
exemptive  relief  for  cross-trades  of 
securities,  including  Prudential  Stock, 
by  Index  and  Model-Driven  Funds 
maintained  by  it  should  be  considered 
separately.  12 

9.  Pnidential  Insurance  states  that  the 
proposed  exemption  is  necessary  to 
allow  Funds  holding  plan  assets  to 
purchase  and  hold  Prudential  Stock  in 
order  to  replicate,  properly,  the 
capitalization- weighted  or  other 
specified  composition  of  Prudential 
Stock  in  an  independently-maintained. 


<  >  The  Department  is  not  providing  an  opinion  in 
this  proposed  exemption  on  whether  the  conditions 
of  section  408(e)  of  the  Act  have  been  or  will  be 
met  for  such  transactions. 

>2  In  this  regard,  the  Department  du«cts  interested 
persons  to  the  Proposed  Class  Exemption  for  Cross- 
Trades  of  Securities  by  Index  and  Model-Driven 
Funds  (the  Cross-Trading  Proposal)  which  was 
published  in  the  Fadaral  Roister  on  December  15, 
1999  (64  FR  70057). 
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third  party  index  used  by  an  Index  Fimd 
or  to  achieve  the  desired  transformation 
of  an  index  used  to  create  a  portfolio  for 
a  Model-Driven  Fund. 

In  addition.  Prudential  Insurance 
represents  that  when  Prudential  Stock  is 
added  to  an  index  on  which  a  Fund  is 
based,  or  when  Prudential  Stock  is 
added  to  the  portfolio  of  a  Fimd  which 
tracks  an  index  that  includes  Prudential 
Stock,  all  acquisitions  necessary,  as  an 
initial  matter,  to  bring  the  Fund's 
holdings  of  Prudential  to  its 
capitalization  or  other  specified 
weighting  in  the  applicable  index,"  will 
comply  with  conditions  (see  Section 
I(b)(l)-(7)  above)  that  are  designed  to 
prevent  possible  market  price 
manipulation  and  which  are  based,  in 
part,  on  the  restrictions  of  SEC  Rule 
lOb-18.1* 

The  conditions  required  for  a  "Buy- 
up"  of  Prudential  Stock  are  as  follows: 

•  Purchases  are  from,  or  through, 
only  one  broker  or  dealer  on  a  single 
trading  day; 

•  Based  on  the  best  available 
information,  purchases  are  not  the 
opening  transaction  for  the  trading  day; 

•  Purchases  are  not  be  effected  in  the 
last  half  hour  before  the  scheduled  close 
of  the  trading  day; 

•  Purchases  are  at  a  price  that  is  not 
higher  than  the  lowest  current 
independent  offer  quotation, 
determined  on  the  basis  of  reasonable 
inquiry  from  non-affiliated  brokers; 

•  Aggregate  daily  purchases  do  not 
exceed  15  percent  of  the  average  daily 
trading  volume  for  the  security,  as 
determined  by  the  greater  of  either  (i) 
the  trading  volume  for  the  security 
occurring  on  the  applicable  exchange 
and  automated  trading  system  on  the 
date  of  the  transaction,  or  (ii)  an 
aggregate  average  daily  trading  volume 
for  the  security  occurring  on  the 
applicable  exchange  and  automated 
trading  system  for  the  previous  5 
business  days,  both  based  on  the  best 
information  reasonably  available  at  the 
time  of  the  transaction; 

•  All  purchases  and  sales  of 
Prudential  Stock  occur  either  (i)  on  a 


"  These  instances  are  referred  to  herein  as  a 
"Buy-up."  Prudential  Insurance  believes  that 
acquisitions  of  Prudential  by  an  Index  or  Model- 
Driven  Fund  in  a  "Buy-up"  will  occur  within  10 
business  days  from  the  date  of  the  event  which 
causes  the  particular  Fund  to  acquire  Prudsntial. 
Prudential  does  not  believe  that  the  amounts  of 
Prudential  acquired  by  a  Fund  in  a  "Buy-up"  will 
be  significant.  In  this  regard,  the  Department  notes 
that  the  conditions  required  herein  are  designed  to 
minimize  the  market  impact  of  purchases  made  by 
the  Funds  in  any  "Buy-up"  of  Prudential. 

"SEC  Rule  lOb-18  provides  a  "safe  harbor"  for 
issuers  of  securities  from  section  9(a)(2)  of  the  1934 
Act  and  SEC  Rule  lOb-5  (which  generally  prohibits 
persons  from  manipulating  the  price  of  a  security 
and  engaging  in  fraud  in  connection  writh  the 
purchase  or  sale  of  a  security). 


recognized  U.S.  securities  exchange  [as 
defined  in  Section  in(k)],  (ii)  through  an 
automated  trading  system  (as  defined  in 
Section  in(j)l  operated  by  a  broker- 
dealer  independent  of  Prudential  that  is 
registered  imder  the  1934  Act,  and 
thereby  subject  to  regulation  by  the  SEC, 
which  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (iii) 
through  an  automated  trading  system  [as 
defined  in  Section  III(j)]  that  is  operated 
by  a  recognized  U.S.  securities 
exchange,  pursuant  to  the  applicable 
securities  laws,  and  provides  a 
mechanism  for  customer  orders  to  be 
matched  on  an  anonymous  basis 
without  the  participation  of  a  broker- 
dealer;  and 

•  If  the  necessary  number  of  shares  of 
Prudential  Stock  cannot  be  acquired 
within  10  business  days  from  the  date 
of  the  event  which  causes  the  particular 
Fund  to  require  Prudential  Stock, 
Prudential  appoints  an  independent 
fiduciary  to  design  acquisition 
procedures  and  monitor  compliance 
with  such  procedures. 

10.  Prudential  Insurance  states  that,  if 
an  independent  fiduciary  is  required, 
such  independent  fiduciary  and  its 
principals  will  be  parties  completely 
unrelated  to  Prudential.  The 
independent  fiduciary  will  also  be 
experienced  in  developing  and 
operating  investment  strategies  for 
individual  and  collective  investment 
vehicles  that  track  third  party  indexes. 
Furthermore,  the  independent  fiduciary 
will  not  act  as  the  broker  for  any 
purchases  or  sales  of  Prudential  Stock 
and  will  not  receive  any  consideration 
as  a  result  of  the  initial  acquisition 
prdgram. 

As  its  primary  goal,  the  independent 
fiduciary  will  develop  trading 
procedures  that  minimize  the  market 
impact  of  purchases  made  pursuant  to    - 
the  initial  acquisition  program  by  the 
particular  Fund.  Thus,  Prudential 
Insurance  believes  that,  under  the 
trading  procedures  established  by  the 
independent  fiduciary,  the  trading 
activities  will  be  conducted  in  a  low 
profile,  mechanical,  non-discretionary 
manner  and  involve  a  number  of  small 
purchases  over  the  course  of  each  day, 
randomly-timed.  Prudential  Insurance 
further  believes  that  such  a  program  will 
allow  Prudential  to  acquire  the 
necessary  shares  of  Prudential  Stock  for 
the  Funds  with  minimum  impact  on  the 
market  and  in  a  manner  that  is  in  the 
best  interests  of  any  employee  benefit 
plans  that  participate  in  such  Funds. 

The  independent  fiduciary  will  also 
be  required  to  monitor  compliance  with 
the  trading  program  and  procedures 


developed  for  the  initial  acquisition  of 
Prudential  Stock.  During  the  course  of 
any  initial  acquisition  program,  the 
independent  fiduciary  will  be  required 
to  review  the  activities  weekly  to 
determine  compliance  with  the  trading 
procedures  and  notify  Pnidential  should 
any  non-compliance  be  detected. 
Should  the  trading  procedures  need 
modifications  due  to  unforeseen  events 
or  consequences,  the  independent   • 
fiduciary  will  be  required  to  consult 
with  Prudential  and  must  approve  in 
advance  any  alteration  of  the  trading 
procedures. 

,11.  Subsequent  to  the  initial 
acquisitions  necessary  to  bring  a  Fund's 
holdings  of  Pnidentid  Stock  to  their 
specified  weightings  in  the  index  or 
model  pursuant  to  the  restrictions 
described  above,  all  aggregate  daily 
purchases  of  Prudential  Stock  by  the 
Funds  will  not  exceed  on  any  particular 
day  the  greater  of — 

•  15  percent  of  the  average  daily 
trading  volume  for  Prudential  Stock 
occurring  on  the  applicable  exchange 
and  automated  trading  system  for  the 
previous  5  business  days,  or 

•  15  percent  of  the  trading  volume  for 
Prudential  Stock  occurring  on  the 
applicable  exchange  and  automated 
trading  system  on  the  date  of  the 
transaction,  as  determined  by  the  best 
available  information  for  the  trades  that 
occurred  on  such  date. 

12.  Prudential  Insurance  represents 
that  all  transactions  by  the  Funds 
involving  Prudential  Stock  which  do 
not  occur  in  connection  with  a  Buy-up 
of  such  stock  by  a  Fimd,  as  described 
above,  will  be  either  (a)  entered  into  on 
a  principal  basis  in  a  direct  arm's  length 
transaction  with  a  broker-dealer,  in  the 
ordinary  course  of  its  business,  where 
such  broker-dealer  is  independent  of 
Prudential  and  is  registered  under  the 
1934  Act,  and  thereby  subject  to 
regulation  by  the  SEC;  (b)  effected  on  an 
automated  trading  system  (as  defined  in 
Section  III(j)  of  the  proposed  exemption) 
operated  by  a  broker-dealer  independent 
of  Prudential  that  is  either  registered 
under  the  1934  Act,  and  thereby  subject 
to  regulation  by  the  SEC  or  another 
applicable  regulatory  agency,  or  an 
automated  trading  system  operated  by  a 
recognized  U.S.  securities  exchange  (as 
defined  in  Section  III  (k))  which,  in 
either  case,  provides  a  mechanism  for 
customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (c) 
through  a  recognized  U.S.  securities 
exchange  (as  defined  in  Section  Ill(k)), 
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so  long  as  the  broker  is  acting  on  an 
agency  basis." 

13.  Prudential  Insxirance  represents 
that  all  acquisitions,  holdings,  and 
dispositions  of  Prudential  Stock  by 
Index  or  Model-Driven  Funds 
maintained  by  Prudential  will  also  not 
involve  purchases  from  or  sales  to 
I*rudential  (including  officers,  directors 
or  employees  thereof,  or  any  party  in 
interest  that  is  a  fiduciary  with 
discretion  to  invest  assets  into  the  Fimd 
(unless  the  transaction  by  the  Fund  with 
such  party  in  interest  is  otherwise 
subject  to  an  exemption).  ^^ 

14.  Prudential  Insurance  represents 
that  no  more  than  5  percent  of  the  total 
outstanding  shares  of  Prudential  will  be 
held  in  the  aggregate  by  the  Index  or 
Model-Driven  Fiinds  managed  by 
Prudential.  In  addition,  for  purposes  of 
acquisitions,  holdings  and  dispositions 
of  Prudential  Stock  by  the  Funds, 
Prudential  Insurance  states  that  such 
stock  will  not  constitute  more  than  5 
percent  of  the  value  of  any  independent 
third  party  index  on  which  investments 
of  an  Index  or  Model-Driven  Fimd  are 
based.  Therefore,  Prudential  Insurance 
requests  that  the  proposed  exemption 
allow  Prudential  to  design  a  passive 
investment  strategy  for  an  Index  or 
Model-Driven  Fund  which  seeks  to 
track  any  index  that  contains  Prudential 
Stock,  or  which  transforms  such  an 
index  in  a  fashion  prescribed  by  the 
model,  as  long  as  the  I^dential  Stock 
does  not  constitute  more  than  5  percent 
of  the  index. 

With  respect  to  an  index's  specified 
composition  of  particular  stocks  in  its 
portfolio.  Prudential  Insiirance  states 
that  future  Fimds  may  track  an  index 
where  the  selection  of  a  particular  stock 
by  the  index  and  the  amount  of  stock  to 
be  included  in  the  index  is  not  based  on 
the  market  capitalization  of  the 
corporation  issuing  such  stock. 
Therefore,  since  an  independent 


'*The  Department  notes  that  no  relief  is  being 
provided  herein  for  purchases  and  sales  of 
securities  between  a  Fund  and  a  broker-dealer 
acting  as  principal,  which  may  be  considered 
prohibited  transactions  as  a  result  of  such  broker- 
dealer  being  a  part>'  in  interest  und^r  section  3(14) 
of  the  Act,  with  respect  to  any  plans  that  are 
investors  in  the  Fund.  However,  such  transactions 
may  be  covered  by  one  or  more  of  the  Department's 
existing  class  exemptions.  For  example,  Prohibited 
Transaction  Qass  Exemption  84-14  (49  FR  9497, 
March  13, 1984)  permits,  under  certain  conditions, 
parties  in  interest  to  engage  in  various  transactions 
with  plans  whose  assets  are  invested  in  an 
investment  fund  managed  by  a  "qualified 
professional  asset  manager"  (i.e.,  a  QPAM)  who  is 
independent  of  the  parties  in  interest  (with  certain 
limited  exceptions)  and  meets  specified  financial 
standards. 

'"  In  this  regard,  the  Department  is  providing  no 
opinion  herein  on  whether  such  principal 
transactions  would  be  covered  by  any  existing 
exemption. 


organization  may  choose  to  create  an 
index  where  there  are  other  index 
weightings  for  stocks  composing  the 
index,  the  Prudential  Insurance  requests 
that  the  exemption  allow  for  Prudential 
Stock  to  be  acquired  by  a  Fimd  in  the 
amounts  which  are  specified  by  the 
particular  index,  subject  to  the  other 
restrictions  imposed  under  this 
proposed  exemption.  In  addition. 
Prudential  Insurance  represents  that,  in 
all  instances,  the  acquisition,  holding  or 
disposition  of  Prudential  Stock  by  a 
Fund  is  for  the  sole  purpose  of 
maintaining  quantitative  conformity 
with  the  relevant  index  upon  which  the 
Fund  is  based,  or  in  the  case  of  a  Model- 
Driven  Fund,  a  modified  version  of  such 
an  index  as  created  by  a  computer 
model  based  on  prescribed  objective 
criteria  and  third  party  data. 

15.  Prudential  Insurance  will  appoint 
an  independent  fiduciary  to  direct  the 
voting  of  any  Prudential  Stock  held  by 
the  Funds.  The  independent  fiduciary 
will  be  a  firm  specializing  in  corporate 
governance  issues  and  proxy  voting  on 
behalf  of  public  and  private  pension 
funds.  The  independent  fiduciary  will 
be  required  to  develop  and  follow 
standard  guidelines  and  procedures  for 
the  voting  of  proxies  by  institutional 
fiduciaries. 

Prudential  Insurance  will  provide  the 
independent  fiduciary  with  all 
necessary  information  regarding  the 
Funds  that  hold  Prudential  Stock  on  the 
record  date  for  Prudential's  shareholder 
meetings,  and  all  proxy  and  consent 
materials  with  respect  to  Prudential 
Stock.  The  independent  fiduciary  will 
maintain  records  with  respect  to  its 
activities  as  an  independent  fiduciary 
on  behalf  of  the  Funds,  including  the 
niunber  of  shares  of  Prudential  Stock 
voted,  the  manner  in  which  such  shares 
were  voted,  and  the  rationale  for  the 
vote  if  the  vote  was  not  consistent  with 
the  independent  fiduciary's  procedures 
and  ciurent  voting  guidelines  in  effect  at 
the  time  of  the  vote.  The  independent 
fiduciary  will  supply  Prudential  with 
the  information  after  each  shareholder 
meeting.  The  independent  fiduciary  will 
be  required  to  acknowledge  that  it  will 
be  acting  as  a  fiduciary  with  respect  to 
the  plans  which  invest  in  the  Funds 
which  own  Prudential  Stock,  when 
voting  such  stock. 

16.  In  summary,  it  is  represented  that 
the  subject  transactions  have  met  or  will 
meet  the  statutory  criteria  for  an 
exemption  under  section  408(a)  of  the 
Act  because: 

(a)  Each  Index  or  Model-Driven  Fund 
involved  has  been  based  or  will  be 
based  on  an  index,  as  defined  in  Section 
III(c)  above; 


(b)  The  acquisition,  holding  and 
disposition  of  Prudential  Stock  by  the 
Index  or  Model-Driven  Fund  has  been 
or  will  be  for  the  sole  purpose  of 
maintaining  strict  conformity  with  the 
relevant  index  upon  which  an  Index  or 
Model-Driven  Fimd  is  based,  and  will 
not  involve  an  agreement,  arrangement 
or  understanding  regarding  the  design 
or  operation  of  the  Fund  acquiring 
Prudential  Stock  which  is  intended  to 
benefit  Prudential  or  any  party  in  which 
Prudential  may  have  an  interest; 

(c)  Whenever  Prudential  Stock  is 
initially  added  to  an  index  on  which  a 
Fund  is  based,  or  initially  added  to  the 
portfolio  of  a  Fund  (i.e.,  a  Buy-up),  all 
acquisitions  of  Prudential  Stock 
necessary  to  bring  the  Fund's  holdings 
of  such  stock  either  to  its  capitalization- 
weighted  or  other  specified  composition 
in  the  relevant  index,  as  determined  by 
the  independent  organization 
maintaining  silch  index,  or  its  correct 
weighting  as  determined  by  the 
computer  model  which  has  been  used  to 
transform  the  index,  has  been  or  will  be 
restricted  by  conditions  which  are 
designed  to  prevent  possible  market 
price  manipulations; 

(d)  Subsequent  to  acquisitions 
necessary  to  bring  a  Fund's  holdings  of 
Prudential  Stock  to  its  specified 
weighting  in  the  index  or  model, 
pursuant  to  the  restrictions  above,  all 
aggregate  daily  purchases  of  Prudential 
Stock  by  the  Funds  have  not  exceeded 
nor  will  exceed  the  greater  of  (i)  15 
percent  of  the  average  daily  trading 
volume  for  the  Prudential  Stock 
occurring  on  the  applicable  exchange 
and  automated  trading  system  for  the 
previous  5  business  days,  or  (ii)  15 
percent  of  the  trading  volume  for 
Prudential  Stock  occurring  on  the 
applicable  exchange  and  automated 
trading  system  on  the  date  of  the 
transaction,  as  determined  by  the  best 
available  information  for  the  trades  that 
occurred  on  such  date; 

(e)  All  transactions  in  Prudential 
Stock,  other  than  acquisitions  of  such 
stock  in  a  Buy-up  described  above,  have 
been  or  will  be  either  (i)  entered  into  on 
a  principal,  basis  with  a  broker-dealer,  iii 
the  ordinary  course  of  its  business, 
where  such  broker-dealer  is 
independent  of  Prudential  and  is 
registered  under  the  1934  Act,  and 
th««by  subject  to  regulation  by  the  SEC, 
(ii)  effected  on  an  automated  trading 
system  operated  by  a  broker-dealer 
independent  of  Prudential  that  is 
subject  to  regulation  by  either  the  SEC 
or  another  applicable  regulatory 
authority, -or  an  automated  trading 
system  operated  by  a  recognized  U.S. 
securities  exchange  which,  in  either 
case,  provides  a  mechanism  for 
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customer  orders  to  be  matched  on  an 
anonymous  basis  without  the 
participation  of  a  broker-dealer,  or  (iii) 
effected  through  a  recognized  U.S. 
securities  exchange  (as  described 
herein)  so  long  as  thehroker  is  acting  on 
an  agency  basis; 

(f)  No  transactions  by  a  Fund  has 
involved  or  will  involve  purchases  from 
or  sales  to  Prudential  (including 
officers,  directors  or  employees  thereof), 
or  any  party  in  interest  that  is  a 
fiduciary  with  discretion  to  invest  plan 
assets  into  the  Fund  (unless  the 
transaction  by  the  Fund  with  such  party 
in  interest  would  otherwise  be  subject  to 
an  exemption); 

(g)  No  more  than  5  percent  of  the  total 
amount  of  Prudential  Stock  that  is 
issued  and  outstanding  at  any  time  has 
been  held  or  will  be  held,  in  the 
aggregate,  by  Index  or  Model-Driven 
Funds  managed  by  Prudential; 

(h)  Prudential  Stock  has  not 
constituted  nor  will  constitute  more 
than  5  percent  of  the  value  of  any 
independent  third  party  index  on  which 
investments  of  an  Index  or  Model- 
Driven  Fund  are  based;   • 

(i)  A  plan  fiduciary  independent  of 
Prudential  has  authorized  or  will 
authorize  the  investment  of  such  plan's 
assets  in  an  Index  or  Model-Driven 
Fund  which  purchases  and/or  holds 
Prudential  Stock,  pursuant  to  the 
procedures  described  herein;  and 

(j)  A  fiduciary  independent  of 
Prudential  will  direct  the  voting  of 
Prudential  Stock  held  by  an  Index  or 
Model-Driven  Fund  on  any  matter  in 
which  shareholders  of  Prudential  are 
required  or  permitted  to  vote. 

Notice  to  Interested  Persons 

Notice  of  the  proposed  exemption 
will  be  mailed  by  fu«t-class  mail  to 
interested  persons,  including  the 
appropriate  fiduciaries  of  employee 
benefit  plans  currently  invested  in  the 
Index  and/or  Model-Driven  Funds  that 
may  acquire  and  hold  Prudential  Stock. 
The  notice  will  include  a  copy  of  the 
notice  of  proposed  exemption,  as 
published  in  the  Federal  Register,  and 
a  supplemental  statement,  as  required 
under  29  CFR  2570.43(b)(2).  which  shall 
inform  interested  persons  of  their  right  ■ 
to  conunent  and/or  to  request  a  hearing 
with  respect  to  the  proposed  exemption. 
All  notices  will  be  sent  to  interested 
persons  within  30  days  of  the 
publication  of  the  proposed  exemption 
in  the  Federal  Reg^er.  Any  written 
comments  and/or  requests  for  a  hearing 
are  due  within  60  days  after  the  date  of 
publication  of  the  pendency  notice  in 
the  Fednal  Register. 

In  addition.  Prudential  will  provide, 
upon  request,  a  copy  of  the  proposed 


exemption  and,  if  granted,  a  copy  of  the 
'final  exemption  to  all  ERISA-covered 
plans  which  invest  in  any  Index  or 
Model-Driven  Fund  containing 
Prudential  Stock  in  their  respective 
portfolios  after  the  date  the  final 
exemption  is  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Jan  D.  Broady  of  the  Department, 
telephone  (202)  693-8556.  (This  is  not 
a  toll-free  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/ or  section 
4975(c)(2)  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disqualified  person  from  certain  other 
provisions  of  the  Act  and/or  the  Code, 
including  any  prohibited  transaction 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which,  among  other  things, 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with»^ 
section  404(a)(1)(b)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  Before  an  exemption  may  be  " 
granted  under  section  408(a)  of  the  Act 
and/or  section  4975(c)(2)  of  the  Code, 
the  Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interests  of  the  plan  and  of  its 
participants  and  beneficiaries,  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  The  proposed  exemptions,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(4)  The  proposed  exemptions,  if 
granted,  will  be  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  each 
application  are  true  and  complete,  and 
that  each  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 


Signed  at  Washington,  DC.  this  15th  day  of 
January,  2002. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits, 
Administration,  U.S.  Department  of  Labor. 
[FR  Doc.  02-1367  Filed  1-17-02;  8:45  am| 
BiaiNG  C006  4S10-2»-^ 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Application  Number  D-11041] 

Notice  of  Proposed  Individual 
Exemption  To  Modify  Prohibited 
Transaction  Exemption  90-23  (PIE  90- 
23);  Prohibitad  Tranaactlon  Exemption 
90-31  (PTE  90-31)  and  Prohibitad 
Tranaactlon  Exemption  90-33  (PTE  90- 
33)  Involving  J.P.  Morgan  Chaae  & 
Company  and  Its  Affiliates  (the 
Applicants)  Located  In  New  Yorft,  NY 

AGENCY:  Pension  and  Welfare  Benefits 
Administration,  Department  of  Labor. 
ACTION:  Notice  of  proposed  individual 
exemption  to  modify  PTE  90-23;  PTE 
90-31;  and  PTE  90-33  (collectively,  the 
Exemptions). 


summary:  This  document  contains  a 
notice  of  pendency  before  the 
Department  of  Labor  (the  Department)  of 
a  proposed  individual  administrative 
exemption  which,  if  granted,  would 
amend:  PTE  90-23  (55  FR  20545,  May 
17,  1990),  an  exemption  which  was 
granted  to  J.P.  Morgan  Securities,  Inc.; 
PTE  90-31  (55  FR  23144,  June  6,  1990), 
an  exemption  which  was  granted  to . 
Chase  Manhattan  Bank:  and  PTE  90-33 
(55  FR  23151,  June  6, 1990),  an 
exemption  which  was  granted  to 
Chemical  Banking  Corporation.'  The 
Exemptions  provide  relief  for  the 
operation  of  certain  asset  pool  " 
investment  trusts  and  the  acquisition, 
holding  and  dispositiop  by  employee 
benefit  plans  (the  Plans)  of  certificates 
or  debt  instruments  that  are  issued  by 
such  trusts  with  respect  to  which  one  of 
the  Applicants  is  the  lead  underwriter 
or  a  co-managing  underwriter.  If 
granted,  this  proposed  amendment 
would  permit  the  trustee  of  the  trust  to 
be  an  affiliate  of  the  underwriter.  If 
adopted,  the  proposed  amendment 
would  affect  the  participants  and 
beneficiaries  of  the  Plans  participating 


'  The  notice  of  proposed  exemption  for  PTE  90- 
23  was  published  on  February  20.  1990  at  55FR 
5906:  the  notice  of  proposed  exemption  for  PTE  90- 

31  was  published  on  February  21,  1990  at  55  FR 

6074;  and  the  notice  of  proposed  exemption  for  PTE 
90-33  was  published  on  February  21. 1990  at  55  FR 
6082. 
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in  such  transactions  and  the  fiduciaries 
with  respect  to  such  Plans. 
DATES:  Written  comments  and  requests 
for  a  public  hearing  should  be  received 
by  the  Department  on  or  before  45  days 
from  the  date  of  the  publication  in  the 
Federal  Register  of  this  notice  of 
proposed  amendment. 
ADDRESSES:  All  written  conmients  and 
requests  for  a  public  hearing  (preferably 
three  copies)  should  be  addressed  to  the 
U.S.  Department  of  Labor,  Office  of 
Exemption  Determinations,  Pension  and 
Welfare  Benefits  Administration,  Room 
N-5649,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  (attention: 
Application  No.  D-11041;  Proposal  to 
Amend  Certain  Individual  Exemptions 
for  J.P:  Morgan  Chase  &  Co.  and  its 
Affiliates).  Interested  persons  are  also 
invited  to  submit  comments  and/or 
hearing  requests  to  PWBA  via  e-mail  or 
FAX.  Any  such  comments  or  requests 
should  be  sent  either  by  e-mail  to: 
"moffittb@pwba.doI.gov"  or  by  FAX  to 
(202)  219-0204  by  the  end  of  the 
scheduled  comment  period.  The 
application  pertaining  to  the  exemptive 
relief  proposed  herein  (Application  No. 
D-li041)  and  the  comments  received 
will  be  available  for  public  inspection  in 
the  Public  Documents  Room  of  the 
Pension  and  Welfare  Benefits 
Administration,  U.S.  Department  of 
Labor,  Room  N-1513,  200  Constitution 
Avenue,  NW.,  Washington,  DC. 
FOR  FURTHER  MFORMATION  CONTACT:  Mr. 
Gary  H.  Lefkowitz,  OfiBce  of  Exemption 
Determinations,  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  telephone  (202) 
693-8546.  (This  is  not  a  tolI-&«e 
number). 

SUPPLEMENTARY  INFORMATKM:  Notice  is 
hereby  given  of  the  pendency  before  the 
Department  of  a  proposed  amendment 
that  would  modify  the  Exemptions.  The 
Exemptions  provide  relief  from  certain 
prohibited  transaction  restrictions  of 
sections  406  and  407(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(the  Act),  as  amended,  and  from  the 
sanctions  resulting  frt>m  the  application 
of  section  4975  of  the  Internal  Revenue 
Code  of  1986  (the  Code),  as  amended,  by 
reason  of  section  4975(c)(1)  of  the  Code. 
Specifically,  the  Exemptions  are  three  of 
the  individual  exemptions  conunonly 
known  as  the  "underwriter 
exemptions,"  all  of  which  are 
essentially  identical  to  the  original 
underwriter  exemptions  issued  by  the 
Department  in  1989  to  permit  Plans  to 
invest  in  pass-through  certificates 
representing  imdivided  interests  in 
certain  categories  of  investment  trusts,  if 
certain  conditions  are  met.  All  of  the 
underwriter  exemptions,  including  the 


Exemptions,  were  subsequently 
amended  by  Prohibited  Transaction 
Exemption  97-34  (PTE  97-34,  62  FR 
39021,  July  21, 1997)  and  by  Prohibited 
Transaction  Exemption  2000-58  (PTE 
2000-58,  65  FR  67765,  November  13, 
2000). 

The  proposed  amendment  has  been 
requested  in  an  application  filed  on 
behalf  of  J.P.  Morgan  Chase  &  Company 
and  its  Affiliates,  pursuant  to  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code,  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  2570, 
subpart  B  (55  FR  32836,  August  10, 
1990).  Effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978  (43  FR  47713,  October  17, 
1978)  transferred  the  authority  of  the 
Secretary  of  the  Treasury  to  issue 
exemptions  of  the  type  requested  to  the 
Secretary  of  Labor.  Accordingly,  this 
proposed  exemption  is  issued  solely  by 
the  Department. 

In  their  current  form,  the  Exemptions 
permit  employee  benefit  plans  to 
purchase  certain  securities  representing 
interests  in  asset-  or  mortgage-backed 
investment  pools  for  which  one  of  the 
Applicants  is  the  lead  underwriter  or  a 
co-managing  underwriter.  The  securities 
generally  take  the  form  of  certificates 
issued  by  a  trust  (the  Trust).  The 
Exemptions  permit  transactions 
involving  a  Trust  (including  the 
servicing,  management  and  operation  of 
the  Trust)  and  certificates  evidencing 
interests  therein  (including  the  sale, 
exchange  or  transfer  of  certificates  in  the 
initial  issuance  of  the  certificates  or  in 
the  secondary  market  for  such 
certificates).  The  entities  covered 
include  the  sponsor  of  the  Trust  as  well 
as  the  underwriter  for  the  certificates 
issued  by  the  Trust  when  the  sponsor, 
servicer,  trustee  or  insurer  of  the  Trust, 
the  imderwriter  of  the  certificates  issued 
by  the  Trust,  or  an  obligor  of  the 
receivables  contained  in  the  Trust,  is  a 
party  in  interest  with  respect  to  an 
investing  plan.^ 

One  of  me  requirements  of  the 
Exemptions  (as  amended  by  PTE  2000- 
58)  is  that  the  trustee  of  the  Trust  not 
be  an  affiliate  of  any  member  of  what 
the  Exemptions  define  as  the 
"Restricted  Group";  i.e.,  in  addition  to 
the  trustee,  each  imderwriter,  each 
servicer,  each  insurer,  the  sponsor,  any 
more  than  5%  obligor  with  respect  to 
receivables  included  in  the  Trust,  each 
coimterparty  in  an  Eligible  Swap 
Agreement,  and  any  affiliate  of  such 


2  Interested  persons  should  review  the 
Department's  regulations  at  29  CFR  2510.3-101  . 
(Definition  of  "plan  assets" — ^plan  investments)  for 
the  reasons  why  a  Plan's  investment  in  certificates 
issued  by  a  Trust  may  raise  prohibited  transaction 
issues  with  respect  to  parties  in  interest. 


persons.  This  restriction  is  common  to 
all  of  the  underwriter  exemptions. 

The  Applicants  represent  that,  while 
the  provision  requiring  an  independent 
trustee  was  not  a  major  issue  in  1989, 
developments  in  the  banking  industry 
over  the  past  twelve  years  have  caused 
the  requirement  to  become  onerous  and 
disadvantageous  to  investors,  including 
Plans.  As  the  banking  industry  has 
consolidated,  the  number  of  banks 
participating  in  the  corporate  trust 
business  has  shrunk  dramatically.  This 
trend  has  been  due  to  a  number  of 
factors  which  have  made  participation 
in  the  trust  business  less  attractive  to 
banks.  On  the  income  side,  these  factors 
include  competitive  pressiu*  on  pricing 
corporate  trust  services  and  loss  of 
transactional  fees  and  traditional  float 
income  due  to  the  growth  in  book  entry 
securities.  On  the  expense  side,  the  cost 
of  entry  into  the  corporate  trust  business 
and  the  cost  of  remaining  in  the 
business  have  increased  dramatically. 
This  increase  includes  both 
technological  and  personnel  costs.  The 
cost  increase  is  particularly  acute  in  the 
structured  finance  sector  of  the 
corporate  trust  business,  where  both 
systems  and  staff  need  to  have  the 
capability  of  supporting  increasingly 
complex  transactions.The  Applicants 
represent  that  the  changes  in  the 
securities  underwriting  business  are 
equally  significant.  These  include  the 
increased  participation  by  banks  and 
bank  affiliates,  and  consolidation  within 
the  industry.  As  of  the  calendar  year 
2000,  four  of  the  top  ten  underwriters 
for  structured  finance  transactions  had 
affiliated  cofporate  trust  businesses. 
Eight  of  the  top  ten  trustees,  a  group 
with  a  combined  market  share  of  over 
76  percent  in  2000,  were  affiliates  of 
underwriters  active  in  the  structiu«d 
finance  sector.  The  trend  in  the  market 
to  broadly  sjmdicate  imderwriting 
exacerbates  the  problem:  the 
underwriter  exemptions,  including  the 
Exemptions,  prohibit  affiliation  not  only 
between  the  trustee  and  the  lead 
underwriter,  but  between  the  trustee 
and  any  underwriter,  without  regard  to 
the  amotmt  underwritten. 

The  Applicants  state  that  currently 
most  providers  of  corporate  trust  and 
related  services  in  the  structured 
finance  marketplace  are  large  banks  that 
have  the  requisite  staff  and  systems 
resovuces  to  efficiently  serve  this 
marketplace.  Most  of  these  same  banks, 
particularly  those  that  are  profitable  and 
well-capitalized,  have  expanded  into 
the  securities  imderwriting  business, 
including  underwriting  of  structured 
finance  transactions.  Not  only  will 
investors  (including  Plans)  be 
disadvantaged  if  banks  and  their 
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affiliates  which  underwrite  securities 
continue  to  be  precluded  from 
providing  trust  services,  but  further,  it  is 
clearly  not  in  the  best  interest  of 
investors,  including  Plan  investors,  to 
eliminate  those  banks —  often  the  most 
competent  in  the  servicing  of  structured 
finance  transactions — from  the  pool  of 
available  corporate  trust  providers. 
A  trustee  in  a  structured  finance 
transaction,  while  involved  in  complex 
calculations  and  reporting,  typically 
does  not  perform  any  discretionary 
functions.  Such  a  trustee  operates  as  a 
stakeholder  and  strictly  in  accordance 
with  the  explicit  terms  of  the  governing 
agreements  so  that  the  intent  of  the 
crafters  of  the  transaction  may  be 
carried  out.  These  functions  are 
essentially  ministerial,  such  as 
establishing  accounts,  receiving  funds, 
making  payments  and  issuing  reports, 
all  in  a  predetermined  maimer.  Unlike 
trustees  for  corporate  or  municipal  debt, 
there  is  no  need  for  trustees  in 
structured  finance  transactions  to 
assume  discretionary  functions  in  order 
to  protect  the  interests  of  debt  holders 
in  the  event  of  default  or  bankruptcy, 
because  structured  finance  entities  are 
bankruptcy  remote  vehicles.  There  is  no 
"issuer"  outside  the  structured 
transaction  to  pursue  for  repayment  of 
the  debt.  The  trustee's  role  is  defined  by 
a  contract,  which  provides  an  explicit 
structure  spelling  out  the  action  to  be 
taken  upon  the  happening  of  specified 
events.  There  is  no  opportunity  or 
incentive  for  the  trustee  in  a  structured 
finance  transaction,  by  reason  of  its 
affiliation  with  an  underwriter  or 
otherwise,  to  take  or  not  to  take  actions 
which  might  benefit  the  underwriter  to 
the  detriment  of  Plan  investors.  The 
Applicants  represent  that  the  role  of  the 
underwriter  in  a  structured  financing 
involves,  among  other  things,  assisting 
the  sponsor  or  originator  in  structuring 
the  contemplated  transaction.  The 
trustee  becomes  involved  later  in  the 
process,  after  the  principal  parties  have 
agreed  on  the  essential  components,  to 
review  the  proposed  transaction  from 
the  limited  standpoints  of  technical 
workability  and  potential  trustee 
liability.  After  the  issuance  of  securities 
to  the  public,  in  a  structured  financing, 
while  the  trustee  performs  its  role  as 
trustee  over  the  life  of  the  transaction, 
the  underwriter  has  no  further  role  in 
the  transaction.  The  trustee  has  no 
opportunity  to  take  or  not  take  action, 
or  to  use  information  in  ways  which 
might  advantage  the  underwriter  to  the 
detriment  of  Plan  investors.  In  fact,  from 
the  point  of  view  of  enhancing  its 
reputation,  the  underwriter  clearly 
wants  the  transaction  to  succeed  as  it 


was  structured,  which  includes  the 
trustee  performing  in  a  manner 
independent  of  the  underwriter. 
Accordingly,  the  Applicants  have 
requested  this  modification  to  the 
Exemptions  to  permit  the  trustee  of  the 
Trust  to  be  an  ^liate  of  the 
undenvriter. 

In  summary,  the  Applicants  represent 
that  the  proposed  modification  of  the 
Exemptions  satisfies  the  statutory 
criteria  for  an  exemption  under  section 
408(a)  of  the  Act  for  the  following 
reasons:  (a)  The  amendment  will  benefit 
Plans  by  ensuring  that  the  most  capable 
corporate  trustees  will  continue  in  the 
corporate  trust  business;  (b)  the 
amendment  will  not  be  harmful  to  Plans 
because  the  affiliation  of  the  trustee  to 
an  underwriter  will  not  cause  any 
benefit  to  the  underwriter  to  the 
detriment  of  any  Plan  investor;  and  (c) 
the  safeguards  provided  by  the 
Exemptions  will  not  otherwise  be 
altered. 

Notice  to  Interested  Persons 

The  Applicants  believe  that  the 
market  for  the  securities  described  in 
their  application  is  so  broad,  and  the 
number  of  potentially  affected  Plans  is 
so  large,  that  notice  by  mailing  is 
impracticable  and  inadequate.  Thus, 
publication  of  this  Notice  in  the  Federal 
Register  is  the  only  practical  means  of 
providing  notice  to  interested  persons. 
Written  comments  and  hearing  requests 
are  due  within  45  days  of  the 
publication  of  the  Notice  in  the  Federal 
Register. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary 
or  other  party  in  interest  or  disqualified 
person  from  certain  other  provisions  of 
the  Act  and  the  Code,  including  any 
prohibited  transaction  provisions  to 
which  the  exemption  does  not  apply 
and  the  general  fiduciary  responsibility 
provisions  of  section  404  of  the  Act, 
which  require,  among  other  things,  a 
fiduciary  to  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the  interest 
of  the  participants  and  beneficiaries  of 
the  plan  and  in  a  prudent  fashion  in 
accordance  with  section  404(a)(1)(B)  of 
the  Act;  nor  does  it  affect  the 
requirements  of  section  401(a)  of  the 
Code  that  the  plan  operate  for  the 
exclusive  benefit  of  the  employees  of 
the  employer  maintaining  the  plan  and 
their  beneficiaries; 

(2)  Before  an  exemption  can  be 
granted  under  section  408(a)  of  the  Act 


and  section  4975(c)(2)  of  the  Code,  the 
Department  must  find  that  the 
exemption  is  administratively  feasible, 
in  the  interest  of  the  plan  and  of  its 
participants  and  beneficiaries  and 
protective  of  the  rights  of  participants 
and  beneficiaries  of  the  plan; 

(3)  This  proposed  exemption,  if 
granted,  will  be  supplemental  to,  and 
not  in  derogation  of,  any  other 
provisions  of  the  Act  and  the  Code,    . 
including  statutory  or  administrative 
exemptions.  Furthermore,  the  fact  that  a 
transaction  is  subject  to  an 
administrative  or  statutory  exemption  is 
not  dispositive  of  whether  the 
transaction  is  in  fact  a  prohibited 
transaction;  and 

(4)  This  proposed  exemption,  if 
granted,  is  subject  to  the  express 
condition  that  the  Summary  of  Facts 
and  Representations  set  forth  in  the 
notices  of  proposed  exemption  relating 
to  the  Exemptions,  as  modified  by  this 
Notice,  accurately  describe,  where 
relevant,  the  material  terms  of  the 
transactions  to  be  consummated 
pursuant  to  this  exemption. 

Written  Comments  and  Hearing 
Requests 

All  interested  persons  are  invited  to 
submit  written  comments  or  requests  for 
a  hearing  on  the  pending  exemption  to 
the  address  above,  within  the  time 
frame  set  forth  above,  after  the 
publication  of  this  proposed  exemption 
in  the  Federal  Register.  All  comments 
will  be  made  a  part  of  the  record. 
Comments  received  will  be  available  for 
public  inspection  with  the  referenced 
applications  at  the  address  set  forth 
above. 

Proposed  Exemption 

Based  on  the  facts  and  representations 
set  forth  in  the  application,  under  the 
authority  of  section  408(a)  of  the  Act 
and  section  4975(c)(2)  of  the  Code  and 
in  accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570.  subpart  B  (55 
FR  32836,  August  10,  1990),  the 
Department  proposes  to  modify  PTE  90- 
23,  PTE  90-31  and  PTE  90-33,  each  as 
subsequently  amended  by  PTE  97-34 
and  PTE  2000-58,  as  set  forth  below: 

The  first  sentence  of  section  II.  A.(4)  of  the 
Exemptions  is  amended  to  read:  "The  trustee 
is  not  an  Affiliate  of  any  member  of  the 
Restricted  Group,  other  than  an 
Underwriter." 

The  availability  of  this  proposed 
exemption  is  subject  to  the  express 
condition  that  the  material  facts  and 
representations  contained  in  the 
application  for  exemption  are  true  and 
complete  and  accurately  describe  all 
material  terms  of  the  transactions.  In  the 
case  of  continuing  transactions,  if  any  of 
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the  material  facts  or  representations 
described  in  the  applications  change, 
the  exemption  will  cease  to  apply  as  of 
the  date  of  such  change.  In  the  event  of 
any  such  change,  an  application  for  a 
new  exemption  must  be  made  to  the 
Department. 

For  a  more  complete  statement  of  the 
focts  and  representations  supporting  the 
Department's  decision  to  grant  the 
Exemptions,  refer  to  the  proposed 
exemptions  and  the  grant  notices  that 
aie  cited  above. 

Signed  at  Washington,  DC,  this  15th  day  of 
January,  2002. 
Ivan  L.  Strasfeid, 

Director  of  Exemption,  Deteaninations. 
Pension  and  Welfare  Benefits^ 
Administration,  U.S.  Department  of  Labor. 
(FR  Doc.  02-1364  Filed  1-17^)2;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

DEPARTMENT  OF  THE  INTERIOR 
BUREAU  OF  INDIAN  AFFAIRS 
BUREAU  OF  LAND  MANAGEMENT 
DEPARTMENT  OF  TRANSPORTATION 

SURFACE  TRANSPORTATION  BOARD 

[Doctat  No.  72-22]  j 

NoliM  Of  AvailabHIty  Of  Final 
ciivauiinwiiiai  impaci  SHanfiiorii  for 
ma  iTopoaaa  riivaia  rtiai  SMoraga, 
L.L.W.I  aiaapanciBni  apam  rtiai 
Storaga  InataHation  on  ttia  Raaarvatlon 
of  Iha  StaiN  VaHay  Band  of  GoalMita 
Indtana  and  ttw  Ralalad  Tianaportation 
FadHty  In  Tooala  County,  UT 

AGENCY:  Nuclear  Regulatory 

Commission;  Bureau  of  Indian  Affairs, 

Interior;  Biueau  of  Land  Management, 

Interior.  Surface  Transportation  Board. 

Transportation. 

ACTION:  Notice  of  availability  of  Final 

Environmental  Impact  Statement. 


:  Notice  i9  hereby  given  that 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC).  in  cooperation  with 
the  U.S.  Department  of  Interior's  Bureau 
of  Indian  Affairs  (BIA)  and  Bureau  of 
Land  Management  (BLM).  and  the 
Surface  Transportation  Board  (STB),  has 
published  a  Final  Environmental  Impact 
Statement  (FEIS),  "Final  Environmental 
Impact  Statement  for  the  Construction 
and  Operation  of  an  Independent  Spent 
Fuel  Storage  Installation  on  the 
Reservation  of  the  Skull  Valley  Band  of 
Goshute  Indians  and  the  Related 


Transportation  Facility  in  Tooele 
County,  Utah"  NUREG-1714,  January 
2002,  regarding  the  proposal  of  Private 
Fuel  Storage,  L.L.C.  (PFS)  to  construct 
and  operate  an  independent  spent  fuel 
storage  installation  (ISFSI)  on  the 
Reservation  of  the  Skull  Valley  Band  of 
Goshute  Indians  and  construct  and 
operate  a  new  rail  line  and  rail  siding. 

The  Reservation  is  located 
approximately  44  km  (27  miles)  west- 
southwest  of  Tooele,  Utah.  PFS  intends 
to  transport  spent  nuclear  fuel  (SNF)  by 
rail  from  commercial  power  reactor  sites 
to  an  existing  rail  line  north  of  Skull 
Valley.  To  transport  the  SNF  from  the 
existing  rail  line  to  the  proposed 
facility,  PFS  proposes  the  construction 
and  operation  of  a  new  rail  siding  and 
rail  line  on  public  land  administered  by 
BLM.  This  FEIS  discusses  the  purpose 
and  need  for  the  PFS  proposal  and 
describes  the  proposed  action  and  its 
reasonable  alternatives,  including  the 
No-action  Alternative.  The  FEIS  also 
discusses  the  environment  potentially 
affected  by  the  proposal,  presents  and 
compares  the  potential  environmental 
impacts  resulting  from  the  proposed 
action  and  its  alternatives,  and 
identifies  mitigation  measures  that 
could  eliminate  or  lessen  the  potential 
environmental  impacts. 

The  PFS  proposal  requires  approval 
from  four  federal  agencies:  NRC,  BIA, 
BLM,  and  STB.  The  environmental 
issues  that  each  of  these  agencies  must 
evaluate  pursuant  to  the  National 
Environmental  Policy  Act  of  1969 
(NEPA)  are  interrelated.  Therefore,  the 
agencies  have  cooperated  in  the 
preparation  of  this  FEIS,  and  this 
dociunent  serves  to  satisfy  each  agency's 
statutory  responsibilities  under  h^A. 

Basea  on  tne  evaluation  in  this  FEIS, 
the  NRC,  BIA,  BLM,  and  STB 
environmental  review  staffs  have 
concluded  that  (1)  the  measiues 
required  by  Federal.  State,  and  Tribal 
permitting  authorities  other  than  the 
Cooperating  Agencies  and  (2)  the 
mitigation  measures  that  the 
Cooperating  Agencies  propose  be 
required  woidd  reduce  any  short-or 
long-term  adverse  environmental 
impacts  associated  with  the  proposed 
action  (i.e.,  construction  and  operation 
of  the  proposed  ISFSI  and  rail  line)  to 
acceptable  levels.  This  FEIS  reflects  the 
final  analysis  of  the  environmental 
impacts  of  the  PFS  proposal  and  its 
alternatives  including  the  consideration 
of  public  comments  received  by  the 
NRC.  In  addition,  the  FEIS  provides 
summaries  of  the  substantive  public 
comments  received  within  the  time 
allotted  for  public  comment  on  the  draft 
EIS,  and  responses,  as  appropriate,  to 
such  comments. 


ADDRESSES:  The  NRC  maintains  an 
Agencjrwide  Documents  Access  and 
Management  System  (ADAMS),  which 
provides  text  and  image  files  of  NRC's 
public  documents.  The  FEIS  and  its 
appendices  may  be  accessed  through  the 
NRC's  Public  Electronic  Reading  Room 
on  the  Internet  at  http://www.nrc.gov/ 
reading-rm/adams.btml.  If  you  do  not 
have  access  to  ADAMS  or  if  there  are 
problems  in  accessing  the  documents 
located  in  ADAMS,  contact  the  NRC 
Public  Document  Room  (PDR)  Reference 
staff  at  1-800-397-4209,  301-415-4737 
or  by  email  to  pdr@nrc.gov.The  FEIS  is 
also  available  for  inspection  at  the 
Commission's  Public  Doounent  Room, 
U.S.  NRC's  Headquarters  Building, 
11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland.  Upon  written 
request  and  to  the  extent  supplies  are 
available,  a  single  copy  of  the  FEIS  can 
be  obtained  for  a  fee  by  writing  to  the 
Office  of  the  Chief  Information  Officer, 
Reproduction  and  Distribution  Services 
Section,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  by  E-mail 

{DISTRIBUTION@nrc.gov);  or  by  fax  at 
(301) 415-2289. 

FOR  FURTHER  INFORMATION  CONTACT: 
Chester  Poslusny  Jr.,  Sr.  Project 
Manager,  Licensing  and  Inspection 
Directorate,  Spent  Fuel  Project  Office, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
Telephone  (301)  415-1341.  or  E-mail 
(CXPl@nTC.gav). 

SUPPLEMENTARY  INFORMATION:  The 
proposed  action  involves  the 
construction  and  operation  of  a 
proposed  SNF  storage  facility  at  a  site 
(known  as  Site  A)  located  on  the 
Reservation,  and  transporting  SNF  from 
the  existing  railroad  to  the  site  by 
constructing  a  new  rail  siding  and  rail 
line  to  connect  the  proposed  facility  to 
the  existing  main  line  in  Utah.  This 
FEIS  has  been  prepared  in  compliance 
with  NEPA,  NRC  regulations  for 
implementing  NEPA  (10  CFR  Part  51), 
guidance  provided  by  the  Coimcil  on 
Environmental  Quality  (CEQ) 
regulations  implementing  the 
procedural  provisions  of  NEPA  (40  CFR 
Parts  1500-1508),  STB  regidations  for 
implementing  NEPA  (49  CFR  Part  1105). 
and  BLM  and  BIA  policy,  procedures, 
and  guidance  documents. 

Federal  agencies^  actions  are 
considered  in  this  FEIS.  NRC's  action  is 
to  grant  or  deny  a  20-year  license  to  PFS 
to  receive,  transfer,  and  possess  SNF  on 
the  Reservation.  BIA's  action  is  to  either 
approve  or  disapprove  a  25-year  lease 
between  PFS  and  the  Skull  Valley  Band 
for  use  of  Reservation  land  to  construct 
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and  operate  the  proposed  facility.  If 
granted,  both  the  NRC  license  and  the 
BIA  lease  could  be  renewed.  BLM's 
action  is  to  either  grant  one  or  deny  both 
requests  for  rights-of-way  through 
public  land  administered  by  the  BLM 
for  transporting  SNF  fttam  the  existing 
rail  line  to  the  proposed  facility  site. 
Approval  of  the  proposed  action  would 
require  amending  the  Pony  Express 
Resoiuce  Management  Plan.  STB's 
action  is  to  grant  or  deny  PFS's 
application  for  a  license  to  construct 
and  operate  a  new  rail  line  to  the 
proposed  facility  site. 

This  FEIS  sets  forth  not  only  the   . 
Cooperating  Agencies'  evaluation  of  the 
proposed  action  (Alternative  1) 
described  above,  but  also  their 
evaluation  of  the  environmental  impacts 
of  the  alternative  actions.  Alternatives 
involving  the  Skull  Valley  site  include 
an  alternative  site  location  on  the 
Reservation  (known  as  Site  B),  and  an 
alternative  transportation  method  (i.e., 
heavy-haul  vehicles).  Consideration  of 
an  alternative  site  location  on  the 
Reservation  and  an  alternative 
transportation  method  resulted  in 
evaluating  the  following  alternatives: 
Alternative  2 — the  construction  and 
operation  of  the  proposed  facility  at  Site 
B  on  the  Reservation  with  a  rail  siding 
and  a  rail  line  similar  to  that  described 
above. 

Alternative  3 — construction  and 
operation  of  the  proposed  facility  at  Site 
•A,  construction  and  operation  of  a  new 
Intermodal  Transfer  Facility  (ITF)  near 
Timpie,  Utah,  and  use  of  heavy-haul 
vehicles  to  transport  SNF  to  the 
Reservation. 

Alternative  4 — the  construction  and 
operation  of  the  proposed  facility  at  Site 
B  with  the  same  ITF  and  SNF  transport 
described  in  Alternative  3  above. 

Additionally,  the  FEIS  compares  the 
construction  and  operation  of  an  SNF 
storage  facility  in  Wyoming  in  lieu  of 
the  Skull  Valley  site.  This  comparison 
was  made  to  determine  if  an  identified 
alternative  site  is  obviously  superior  to 
the  proposed  site.  Lastly,  the  FEIS  sets 
forth  the  Cooperating  Agencies' 
evaluation  of  the  No- Action  Alternative, 
i.e,  not  to  construct  and  operate  the 
proposed  facility  in  Skull  Valley.  Under 
the  No-Action  Alternative,  the  potential 
impacts  of  constructing  and  operating 
the  proposed  facility  and  associated 
SNF  transportation  facilities  in  Skull 
Valley  would  not  occur. 

As  set  forth  in  the  FEIS.  the 
Cooperating  Agencies  assessed  the 
impacts  of  the  proposed  action  and  its 
alternatives  on  minerals,  soils,  water 
resources,  air  quality,  ecological 
resources,  socioeconomics  and 
commimity  resources,  cultiual 


resources,  human  health  impact,  noise, 
scenic  qualities,  recreation,  and 
environmental  justice.  Additionally,  the 
NRC  staff  performed  an  analysis  and 
comparison  of  the  costs  and  benefits  of 
the  proposed  action. 

Based  on  the  evaluation  in  the  FEIS, 
the  NRC  staffs  preferred  alternative  is 
the  proposed  action,  with 
implementation  of  the  mitigation 
measures  that  the  Cooperating  Agencies 
propose  be  required.  The  BIA  lease  will 
not  be  approved  or  disapproved  unless 
the  NRC  issues  a  license  to  PFS,  and 
commitments  to  the  mitigation 
measiu^s  are  made  by  PFS.  BIA  did  not 
indicate  a  preferred  alternative  in  the 
DEIS,  however  in  the  FEIS,  BIA  has 
chosen  the  proposed  action,  based  on 
consideration  of  environmental  impacts 
and  mitigation  measures  identified  in 
the  FEIS.  A  BLM  decision  to  grant  a 
right-of-way  to  PFS  would  be  dependent 
upon  the  decisions  made  by  the  NRC 
and  BIA.  If  the  NRC  issues  a  license  to 
PFS  for  the  proposed  facility  and  BIA 
approves  the  lease,  then  BLM's 
preferred  alternative  would  be  to  amend 
the  Pony  Express  Resoiuce  Management 
Plan  and  issue  a  right-of-way  for  the 
new  rail  siding  and  rail  line.  Absent 
such  findings  by  the  NRC  and  BIA,  BLM 
would  not  grant  either  of  PFS'  rights-of- 
way  requests.  BLM  would  require 
resolution  of  a  planning  restriction 
imposed  by  Section  2815  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2000,  and  completion  of  the  plan 
amendment  process  in  accordance  with 
43  CFR  part  1600,  prior  to  issuance  of 
the  right-of-way  grant.  Based  on  the 
information  and  analysis  to  date,  the 
STB  environmental  review  staff  has 
concluded  that  the  proposed  project, 
with  the  implementation  of  the 
mitigation  measiu-es  that  the 
Cooperating  Agencies  propose  be 
required,  would  not  result  in  significant 
adverse  impacts  to  the  environment  and 
that  construction  and  operation  of  the 
proposed  rail  line  is  the 
environmentally  preferred  alternative. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Commission. 
E.  William  Brach, 

Director,  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

Dated  at  Washington.  D.C.,  this  8th  day  of 
January  2002. 

For  the  Surface  Transportation  Board. 
Victoria ).  Rutson, 
Chief  Section  of  Environmental  Analysis. 

Dated  at  Salt  Uke  City.  Utah,  this  9th  day 
of  January  2002. 


For  the  Bureau  of  Land  Management. 
Glenn  A.  Caq>enter, 
Field  Office  Manager,  Salt  Lake  Field  Office. 

Dated  at  Phoenix,  Arizona,  this  9th  day  of 
January  2002. 

For  the  Bureau  of  Indian  Affairs. 

Barry  W.  Welch, 

Acting  Director,  Western  Regional  Office. 
JFR  Doc.  02-1351  Filed  1-17-02;  8:45  am) 
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OFRCE  OF  PERSONNEL 
MANAGEMENT 

PrapoMd  Collection;  ConNiwnt 
Request  for  Review  of  an  Expiring 
Information  Collection:  SF  3102 

AGENCY:  Office  of  Personnel 

Management. 

action:  Notice. 


summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13.  May  22,  1995).  this  notice 
announces  that  the  Office  of  Personnel 
Management  intends  to  submit  to  the 
Office  of  Management  and  Budget  a 
request  for  an  expiring  collection.  SF 
3102,  Designation  of  Beneficiary,  is  used 
by  employees  and  annuitants  covered 
imder  the  Federal  Employees 
Retirement  System  to  designate  a 
beneficiary  to  receive  any  lump  siun 
due  in  the  event  of  his/her  death. 

Approximately  1.136  SF  3102  forms 
are  completed  annually.  Each  form  takes 
approximately  15  minutes  to  complete. 
The  annual  estimated  burden  is  284 
hours. 

Comments  are  particularly  invited  on: 
whether  this  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  Office  of  Personnel  Management, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  acciuate.  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on' those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  e-mail  to 
mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  yoiu  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
19.^2002. 

ADDRESSES:  Send  or  deliver  comments 
to— John  C.  Crawford,  Chief.  FERS 
Division,  Retirement  and  Insurance 
Service.  U.S.  Office  of  Personnel 
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Management,  1900  E  Street,  NW,  Room 
3313,  Washington,  DC  20415. 
FOR  INFORMATION  REGARDING 
AOMMSTRATIVE  COORDINATION— CONTACT: 
Donna  G.  Lease,  Team  Leader,  Forms 
Analysis  &  Design,  Budget  & 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

(FR  Doc.  02-1321  Filed  l-lJ'-02;  8:45  am] 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Expiring 
information  Collection:  SF  2809 

agency:  Office  of  Personnel 
Management.  i 

ACTION:  Notice. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  May  22, 1995),  this 
notice  announces  that  the  Office  of 
Personnel  Management  (0PM)  intends 
to  submit  to  the  Office  of  Management 
and  Budget  (OMB)  a  request  for  review 
of  an  expiring  information  collection. 
SF  2809,  Employee  Health  Benefits 
Election  Form,  is  used  by  Federal 
employees,  certain  separated  former 
Federal  employees,  and  former 
dependents  of  Federal  employees,  to 
enroll  for  health  insurance  coverage 
under  the  Federal  Employees  Health 
Benefits  (FEHB)  Program.  Certain  former 
spouses  who  are  eligible  for  enrollment 
under  the  Spouse  Eqmty  Act  of  1984 
(Pub.  L.  98-615),  and  former  employees 
and  former  dependents  who  are  eligible 
for  enrollment  imder  the  Temporary 
Continuation  of  Coverage  (TCC) 
provisions  of  FEHB  law  (5  U.S.C.  8905a) 
also  use  this  form. 

Approximately  9,000  SF  2809  forms 
are  completed  annually.  Each  form  takes 
approximately  30  minutes  to  complete, 
llie  annual  estimated  burden  is  4,500 
hours. 

Comments  are  particularly  invited  on: 
whether  this  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  Office  of  Personnel  Management, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 


collection  techniques  or  other  forms  of 
information  technology. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  e-mail  to 
mbtoomey@opm.gov.  Please  be  sure  to 
include  a  mailing  address  with  your 
request. 

DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
19,  2002. 

ADDRESSES:  Send  or  deliver  comments 
to — Abby  L.  Block,  Assistant  Director, 
Office  of  Insurance  Programs, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW.  Room  3400,  Washington, 
DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Donna  G.  Lease,  Team  Leader,  Budget  & 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

(FR  Doc.  02-1323  Filed  1-17-02;  8:45  am) 
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OFHCE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  an  Expiring 
Information  Collection:  SF  2809-1 

agency:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  intends  to  submit  to  the 
Office  of  Management  and  Budget  a 
request  for  review  of  an  expiring 
collection.  SF  2809-1,  Annuitant/OWCP 
Health  Benefits  Election  Form,  is  used 
by  annuitants  of  Federal  retirement 
systems  other  than  the  Civil  Service 
Retirement  System  (CSRS)  and  the 
Federal  Employees  Retirement  System 
(FERS),  including  the  Foreign  Service 
Retirement  System  and  the  Office  of 
Workers'  Compensation  Programs 
(OWCP),  and  certain  former  dependents 
of  these  individuals.  These  former 
dependents  include  certain  former 
spouses  who  are  eligible  for  enrollment 
under  the  Spouse  Equity  Act  of  1984 
(Pub.  L.  98-615),  and  certain  former 
dependents  who  are  eligible  for 
enrollment  under  the  Temporary 
Continuation  of  Coverage  (TCC) 
provisions  of  FEHB  law  (5  U.S.C. 
8905a). 


Approximately  9,000  SF  2809-1 
forms  are  completed  annually.  Each 
form  takes  approximately  30  minutes  to 
complete.  The  annual  estimated  burden 
will  be  4,500  hours. 

Comments  are  particularly  invited  on: 
whether  this  information  is  necessary 
for  the  proper  performance  of  functions 
of  the  Office  of  Personnel  Management, 
and  whether  it  will  have  practical 
utility;  whether  om-  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
and  ways  in  which  we  can  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  through 
the  use  of  appropriate  technological 
collection  techniques  or  other  forms  of 
information  technology. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358,  FAX  (202)  418-3251  or  e-mail  to 
mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
19,  2002. 

ADDRESSES:  Send  or  deliver  comments 
to — ^Abby  L.  Block,  Assistant  Director, 
Office  of  Insurance  Programs, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  Room  3400,  Washington. 
DC  20415. 

FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Donna  G.  Lease,  Team  Leader,  Forms 
Analysis  &  Design,  Budget  & 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

(FR  Doc.  02-1325  Filed  1-17-02;  8:45  am) 

BILUNG  COOE  632S-SO-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Proposed  Collection;  Comment 
Request  for  Review  of  a  Revised 
Information  Collection:  Rl  38-45 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
annoimces  that  the  Office  of  Persoimel 
Management  (OPM)  intends  to  submit  to 
the  Office  of  Management  and  Budget  a 
request  for  review  of  a  revised 
information  collection.  RI  38-45,  We 
Need  the  Social  Security  Number  of  the 
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Person  Named  Below,  is  used  by  the 
Civil  Service  Retirement  System  and  the 
Federal  Employees  Retirement  System 
to  identify  the  records  of  individuals 
with  similar  or  the  same  names.  It  is 
also  needed  to  report  payments  to  the 
Internal  Revenue  Service. 

Comments  are  particularly  invited  on: 
— ^Whether  this  collection  of  information 
is  necessary  for  the  proper 
performance  of  functions  of  OPM,  and 
whether  it  will  have  practical  utility; 
— Whether  our  estimate  of  the  public 
burden  of  this  collection  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  and 
— Ways  in  which  we  can  minimize  the 
burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  use  of  the 
appropriate  technological  collection 
tedmiques  or  other  forms  of 
information  technology. 
Approximately  3,000  RI  38-45  forms 
are  completed  annually.  Each  form 
requires  approximately  5  minutes  to 
complete.  The  annual  estimated  burden 
is  250  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  (202)  606- 
8358.  FAX  (202)  418-3251or  E-mail  to 
mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before  March 
19,  2002. 

ADDRESSES:  Send  or  deliver  comments 
to— Ronald  W.  Melton,  Chief, 
Operations  Support  Division, 
Retirement  and  Insurance  Service,  U.S. 
Office  of  Personnel  Management,  1900  E 
Street,  NW,  Room  3349A.  Washington. 
DC  20415-3540. 
FOR  INFORMATION  REGARDING 
ADMINISTRATIVE  COORDINATION— CONTACT: 
Donna  G.  Lease,  Team  Leader,  Forms 
Analysis  and  Design,  Budget  & 
Administrative  Services  Division,  (202) 
606-0623. 

Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 
(FR  Doc.  02-1326  Filed  1-17-02;  8:45  am] 
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SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13,  May  22, 1995),  this  notice 
announces  that  the  Office  of  Personnel 
Management  is  submitting  to  the  Office 
of  Management  and  Budget  a  request  for 
reinstatement  of  a  revised  information 
collection.  OPM  Online  Form  1417,  CFC 
Online  Results  Report,  is  used  to  record 
Combined  Federal  Campaign  pledges 
from  local  Principle  Combined  Fund 
Organizations  (PCFOs). 

We  estimate  360  OPM  Online  Form 
1417's  will  be  completed  annually.  Each 
form  takes  approximately  30  minutes  to 
complete.  The  annual  estimated  burden 
is  180  hours. 

For  copies  of  this  proposal,  contact 
Mary  Beth  Smith-Toomey  on  202/606- 
8358.  Fax  202/418-3251  or  e-mail  to 
mbtoomey@opm.gov.  Please  include  a 
mailing  address  with  your  request. 
DATES:  Comments  on  this  proposal 
should  be  received  on  or  before 
February  19,  2002. 

ADDRESSES:  Send  or  deliver  comments 
to: 

Elizabeth  Barber,  Office  of  CFC 
Operations,  U.S.  Office  of  Personnel 
Management,  1900  E  Street,  NW, 
Room  5450,  Washington,  DC  20415. 
(202) 606-2564 
and 
Joseph  Lackey.  OPM  Desk  Manager, 
Office  of  Information  &  Regulatory 
Affairs,  Office  of  Management  & 
Budget,  New  Executive  Office 
Building  NW,  Rm.  10235, 
Washington,  DC  20503. 

Office  of  Personnel  Management. 

Kay  Coles  James. 

Director. 

[FR  Doc.  02-1322  Filed  1-17-02;  8:45  am)  ' 
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OFRCE  OF'PERSONNEL 
MANAGEMENT 

Submission  for  OMB  Review; 
Comment  Request  for  the . 
Reinstatsmsnt  of  a  Revised 
Information  Collsction:  OPM  Online 
Form  1417 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Excepted  Service 

AGENCY:  Office  of  Personnel 

Management. 

ACTKM*:  Notice. 


SUMMARY:  This  gives  notice  of  positions 
placed  under  Schedule  C  in  the 
excepted  service;  as  required  by  Civil 
Service  Rule  VI.  Exceptions  bom  the 
Competitive  Service. 
FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Shivery,  Director,  Washington  Service 
Center,  Employment  Service  (202)  606- 
1015. 

SUPPLEMENTARY  INFORMATION:  Individual 
authorities  established  or  revoked  under 
Schedule  C  between  November  1,  2001, 
and  November  30,  2001,  appear  in  the 


listing  below.  A  consolidated  listing  of 
all  authorities  as  of  June  30  is  published 
each  year. 

Schedule  C 

Commission  on  Civil  Rights 

Special  Assistant  to  the  Staff  Director. 
Effective  November  29,  2001. 

Department  of  Agriculture 

Confidential  Assistant  to  the  Chief 
Financial  Officer.  Effective  November 
13,2001. 

Confidential  Assistant  to  the 
Administrator,  Rural  Business- 
Cooperative  Service.  Effective 
November  19,  2001. 

Confidential  Assistant  to  the 
Administrator,  Rural  Business- 
Cooperative  Service.  Effective 
November  20,  2001. 

Special  Assistant  to  the  Under 
Secretary  for  Natural  Resources  and 
Environment.  Effective  November  27. 
2001. 
Department  of  Commerce 

Legislative  Affairs  Specialist  to  the 
Director  of  Legislative  Affairs.  Effective 
November  1,  2001. 

Senior  Advisor  to  the  Assistant 
Secretary  for  Economic  Development. 
Effective  November  1,  2001. 

Special  Assistant  to  the  Director, 
Office  of  Policy  and  Strategic  Planning. 
Effective  November  1,  2001. 

Confidential  Assistant  to  the  Assistant 
Secretary  for  Market  Access  and 
Compliance.  Effective  November  1, 

2001. 

Director  of  Congressional  Affairs  to 
the  Under  Secretary  for  International 
Trade.  Effective  November  6,  2001. 

Chief  Counsel  to  the  Assistant 
Secretary  for  Economic  Development. 
-    Effective  November  1 5 ,  2001 . 

Public  Affairs  Specialist  to  the 
Assistant  Secretary  for  Communications 
and  Information.  Effective  November  15, 

2001. 

Public  Affairs  Specialist  to  the 
Assistant  Secretary  for  Economic 
Development.  Effective  November  19. 
2001. 

Senior  Advisor  to  the  Assistant 
Secretary  for  Import  Administration. 
Effective  November  19,  2001. 

Deputy  Press  Secretary  to  the 
Director,  Office  of  Public  Affairs. 
Effective  November  19,  2001. 

Senior  Advisor  to  the  Under  Secretary 
for  Technology.  International  Trade 
Administration.  Effective  November  26. 

2001. 

Public  Affairs  Specialist  to  the  Press 
Secretary.  Effective  November  28.  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Market  Access  and 
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Compliance.  Effective  November  28, 
2001. 

Director,  Intergovermnental  Affairs  to 
the  Deputy  Assistant  Secretary  for 
Program  Research  and  Evaluation. 
Effective  November  29,  2001. 

Director,  Office  of  White  House 
Liaison  to  the  Chief  of  Staff.  Effective 
November  30,  2001. 

Department  of  Defense 

Special  Assistant  to  the  Deputy  Under 
Secretary  of  Defense  (Logistics  and 
Material  Readiness).  Effective  November 
1,  2001. 

Special  Assistant  to  the  Assistant 
Secretary  of  Defense  (Legislative 
Affairs).  Effective  November  20,  2001. 

Personal  and  Confidential  Assistant  to 
the  Under  Secretary  of  Defense 
(Acquisition,  Technology  and  Logistics). 
Effective  November  20,  2001. 

Staff  Specialist  to  the  Deputy  Under 
Secretary  of  Defense  (Logistics  and 
Material  Readiness).  Effective  November 
26,  2001. 

Department  of  Education 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Regional 
Services.  Effective  November  6,  2001. 

Confidential  Assistant  to  the  Director. 
ScJieduling  and  Briefing  Staff.  Effective 
Novembers,  2001. 

Confidential  Assistant  to  the  Senior 
Advisor  to  the  Secretary  of  Education. 
Effective  November  6,  2001. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  November  6,  2001. 

Confidential  Assistant  to  the  Chief  of 
Staff,  Office  of  the  Deputy  Secretary. 
Effective  November  7,  2001. 

Confidential  Assistant  to  the  Assistant 
Secretary'  for  Elementary  and  Secondary 
Education.  Effective  November  7,  2001. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Regional 
Services.  Effective  NovenAer  13,  2001. 

Deputy  Director  to  the  Director,  Office 
of  Bilingual  Education  and  Minority 
Language  Affairs.  Effective  November 
21,  2001. 

Press  Secretary  to  the  Director,  Office 
of  Public  Affairs.  Effective  November 
21,  2001. 

Confidential  Assistant  to  the  Director, 
Scheduling  and  Briefing  Staff.  Effective 
November  21,  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Elementary  and  Secondary 
Education.  Effective  November  21,  2001. 

Special  Assistant  to  the  Director. 
Scheduling  and  Briefing  Staff.  Effective 
November  21,  2001. 

Special  Assistant  to  the  Director, 
Office  of  Public  Affairs.  Effective 
November  21,  2001. 

Confidential  Assistant  to  the  Director, 
Scheduling  and  Briefing  Staff.  Effective 
November  21,  2001. 


Deputy  Director  to  the  Chief  of  Staff. 
Effective  November  29,  2001. 

Department  of  Energy 

Special  Assistant  to  the  Principal 
Deputy  Assistant  Secretary,  Office  of 
Congressional  and  Intergovernmental 
Affairs.  Effective  November  5,  2001. 

Legislative  Counsel  to  the  Assistant 
Secretary  for  Congressional  and 
Intergovernmental  Affairs.  Effective 
November  19,  2001. 

Senior  Advisor,  Legislative  Affairs  to 
the  Assistant  Secretary  for  Energy 
Efficiency  and  Renewable  Energy. 
Effective  November  20,  2001. 

Deputy  Director  of  Scheduling  to  the 
Director  of  Scheduling  and  Advance. 
Effective  November  20,  2001. 

Trip  Coordinator  to  the  Director, 
Office  of  Scheduling  and  Advance. 
Effective  November  20,  2001. 

Staff  Assistant  to  the  Director,  Office 
of  Scheduling  and  Advance.  Effective 
November  20,  2001. 

Director,  Press  Office  to  the  Director, 
Office  of  Public  Affairs.  Effective 
November  20,  2001. 

Staff  Assistant  to  the  Assistant 
Secretary  for  International  Affairs. 
Effective  November  28,  2001. 

Department  of  Health  and  Human 
Services 

Special  Assistant  to  the 
Administrator,  Human  Resources  and 
Services  Administration.  Effective 
November  1,2001. 

Congressional  Liaision  Specialist  to 
the  Deputy  Assistant  Secretary  for 
Legislation,  Office  of  Congressional 
Liaison.  Effective  November  1,  2001. 

Executive  Director,  President's 
Advisory  Commission  and  White  House 
Initiative  on  Asian  Americans  and 
Pacific  Islanders  to  the  Assistant 
Secretary  for  Health.  Effective 
November  6,  2001. 

Confidential  Assistant  to  the  Chief 
Operating  Officer  and  Deputy 
Administrator.  Effective  November  7, 
2001. 

Special  Assistant  to  the 
Administrator,  Centers  for  Medicare  and 
Medicaid  Services.  Effective  November 
15, 2001. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for  Legislation. 
Effective  November  27,  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Aging.  Effective  November 
27,  2001. 

Special  Assistant  for  International  and 
Immigration  Issues  to  the  Assistant 
Secretary,  Administration  for  Children 
and  Families.  Effective  November  27, 
2001. 

Secretary's  Regional  Representative- 
Seattle,  Washington,  to  the  Director, 


Office  of  the  Intergovernmental  Affairs. 
Effective  November  27,  2001. 

Department  of  Housing  and  Urban 
Development 

Staff  Assistant  to  the  Assistant 
Secretary  for  Housing.  Effective 
November  15,  2001. 

Deputy  Assistant  Secretary  for 
International  Affairs  to  the  Assistant 
Secretary  for  Policy  Development  and 
Research.  Effective  November  15,  2001. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental  Affairs. 
Effective  November  16,  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  Effective  November  16, 
2001. 

Staff  Assistant  to  the  Deputy  Assistant 
Secretary  for  Intergovernmental  Affairs. 
Effective  November  16,  2001. 

Special  Assistant  to  the  Deputy 
Assistant  Secretary  for 
Intergovernmental  Affairs.  Effective 
November  16,  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Fair  Housing  and  Equal 
Opportimity.  Effective  November  19, 
2001. 

Department  of  the  Interior 

Associate  Director — House  to  the 
Director,  Office  of  Congressional  and 
Legislative  Affairs.  Effective  November 
5,  2001. 

Assistant  Director,  Legislative  and 
Congressional  Affairs  to  the  Director, 
National  Park  Service.  Effective 
November  29,  2001. 

Department  offustice 

Confidential  Assistant  to  the  Director, 
Office  of  Intergovernmental  Affairs. 
Effective  November  6,  2001 . 

Special  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Justice 
Programs.  Effective  November  6,  2001. 

Coimsel  to  the  Assistant  Attorney 
General,  Criminal  Division.  Effective 
November  8,  2001. 

Counsel  to  the  Assistant  Attorney 
General,  Civil  Rights  Division.  Effective 
November  15.  2001. 

Coimsel  to  the  Assistant  Attorney 
General,  Antitrust  Division.  Effective 
November  15,  2001. 

Counsel  to  the  Assistant  Attorney 
General,  Environmental  and  Natural 
Resources  Division.  Effective  November 
20,  2001. 

Counsel  to  the  Assistimt  Attorney 
General,  Civil  Rights  Division.  Effective 
November  20,  2001. 

Special  Assistant  to  the  Director, 
Community  Oriented  Policing  Services. 
Effective  November  21,  2001. 

Special  Assistant  to  the  Assistant 
Attorney  General,  Office  of  Legislative 
Affairs.  Effective  November  27,  2001. 
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Confidential  Assistant  to  the  Assistant 
Attorney  General,  Antitrust  Division. 
Effective  November  28,  2001. 

Department  of  Labor 

Senior  Legislative  Officers  to  the 
Assistant  Secretary  for  Congressional 
and  Intergovernmental  Affairs.  Effective 
November  1,  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  Effective  November  1,  2001. 

Special  Assistant  to  the  Chief  of  Staff. 
Effective  November  7,  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Mine  Safety  and  Health. 
Effective  November  7,  2001. 

Chief  Economist  to  the  Assistant 
Secretary  for  Policy.  Effective  November 
8,  2001. 

Staff  Assistant  to  the  Director,  Office 
of  Faith  Based  Initiatives.  Effective 
November  27,  2001. 

Department  of  State 

Attorney- Advisor  to  the  Legal 
Advisor.  Effective  November  1,  2001. 

Special  Assistant  to  the  Under 
Secretary  for  Economic,  Business  and 
Agricultural  Affairs.  Effective  November 
5, 2001. 

Department  of  Transportation 

Associate  Director  to  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  November  6,  2001. 

Special  Assistant  to  the  Assistant  to 
the  Secretary  and  Director  of  Public 
Affairs.  Effective  November  19,  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Governmental  Affairs. 
Effective  November  27,  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Policy.  Effective  November 
27,  2001. 

Department  of  the  Treasury 

Senior  Advisor  to  the  Assistant 
Secretary  (Financial  Markets).  Effective 
Novembers,  2001. 

Special  Assistant  for  Advance  to  the 
Director  of  Scheduling.  Effective 
November  21,  2001. 

Department  of  Veterans  Affairs 

Special  Assistant  (Assistant  White 
House  Liaison)  to  the  Deputy  Assistant 
Secretary  for  Public  Affairs.  Effective 
November  5,  2001. 

Special  Assistant  to  the  Assistant 
Secretary  for  Congressional  and 
Legislative  Affairs.  Effective  November 
20.  2001. 

Export-Import  Bank  of  the  United  States 

Administrative  Specialist  to  the 
Executive  Assistant  to  the  President  and 
Chairman.  Effective  November  15,  2001. 


Federal  Mine  Safety  and  Health  Review 
Commission 

Confidential  Assistant  to  the 
Chairman.  Effective  November  1,  2001. 

General  Services  Administration 

Special  Assistant  to  the  Chief  of  Staff. 
Public  Building  Service.  Effective 
November  29,  2001. 

National  Aeronautics  and  Space 
Administration 

Staff  Support  Specialist  to  the 
Associate  Administrator  for  Public 
Affairs.  Effective  November  7,  2001. 

National  Transportation  Safety  Board 

Special  Counsel  to  the  Chairman. 
Effective  November  8,  2001. 

Office  of  Management  and  Budget 

Legislative  Assistant  to  the  Associate 
Director  for  Legislative  Affairs.  Effective 
November  1,  2001. 

Public  Affairs  Officer  to  the  Associate 
Director  for  Communications.  Effective 
November  26,  2001. 

Staff  Assistant  to  the  Deputy  Director. 
Effective  November  28,  2001. 

President's  Commission  on  White  House 
Fellowships 

Special  Assistant  to  the  Executive 
Director.  Effective  November  19,  2001. 

Associate  Director  to  the  Executive 
Director.  Effective  November  20,  2001. 

Securities  and  Exchange  Commission 

Director,  Public  Affairs  to  the 
Chairman,  Securities  and  Exchange 
Commission.  Effective  November  13, 
2001. 

Confidential  Assistant  to  the 
Chairman.  Effective  November  13,  2001. 

Small  Business  Administration 

Regional  Administrator,  Region  VIII, 
Denver  Colorado  to  the  Associate 
Administrator  for  Field  Operations. 
Effective  November  5,  2001. 

Regional  Administrator,  Region  U, 
New  York,  NY  to  the  Associate 
Administrator  for  Field  Operations. 
Effective  November  5,  2001. 

Regional  Administrator  to  the 
Associate  Administrator  for  Field 
Operations.  Effective  November  5,  2001. 

Regional  Administrator  to  the 
Associate  Administrator  for  Field 
Operations.  Effective  November  5,  2001. 

Special  Assistant  to  the  Associate 
Administrator  for  Communications  and 
Public  Liaision.  Effective  November  6, 
2001. 

Special  Assistant  (Scheduling)  to  the 
Administrator.  Effective  November  15, 

2001. 

Director  of  International  Trade  to  the 
Associate  Deputy  Administrator  for 


Capital  Access.  Effective  November  15, 
2001. 

Special  Assistant  to  the  Associate 
Administrator  for  Women's  Business 
Ownership.  Effective  November  15, 
2001. 

Senior  Advisor  to  the  Associate 
Deputy  Administrator  for  Government 
Contracting  and  Business  Development. 
Effective  November  15,  2001. 

United  States  Trade  and  Development 
Agency 

Special  Projects  Officer  to  the 
Director,  Trade  and  Development 
Agency.  Effective  November  30,  2001. 

Authority:  5  U.S.C.  3301  and  3302;  E.O. 
10577.  3  CFR  1954—1958  Comp.,  P.218 

Office  of  Personnel  Management, 
Kay  Ckiles  James, 
Director. 

(FR  Doc.  02-1324  Filed  1-17-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvmtmant  Company  Act  RalMM  No. 
25362;  812-12716] 

CItyFed  Fiiuincial  Corp.;  Notice  of 
Application 

January  14,  2002. 

agency:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
action:  Notice  of  an  application  for  an 
order  under  sections  6(c)  and  6(e)  of  the 
Investment  Company  Act  of  1940 
("Act")  for  exemption  fitim  all 
provisions  of  the  Act.  except  sections  9, 
17(a)  (modified  as  discussed  in  the 
application),  17(d)  (modified  as 
discussed  in  the  application),  17(e), 
17(f),  36  through  45,  and  47  through  51 
of  the  Act  and  the  rules  thereunder. 

Summary  of  Application:  The 
requested  order  would  exempt  the 
applicant.  CityFed  Financial  Corp. 
("CityFed"),  from  certain  provisions  of 
the  Act  until  the  earlier  of  one  year  from 
the  date  the  requested  order  is  issued  or 
such  time  as  CityFed  would  no  longer 
be  required  to  register  as  an  investment 
company  under  the  Act.  The  order 
would  extend  an  exemption  granted 
imtil  February  6,  2002.^ 

Filing  Dates:  The  application  was 
filed  on  December  7.  2001,  and 
amended  on  January  14,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 


'  CityFed  Financial  Corp.,  Investment  Company 
Act  Release  Nos.  24825  (Jan.  11.  2001)  (notice)  and 
24851  (Feb.  6,  2001)  (order). 
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Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  pm  on 
February  5,  2002,  and  should  be 
accompanied  by  proof  of  service  on 
applicant,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiire 
of  the  Mrriter's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary.  SEC,  450  Fifth 
Street.  NW.,  Washington,  DC  20549- 
0609.  CityFed,  4  Young's  Way,  P.O.  Box 
3126,  Nantucket,  MA  02584. 
FOR  FURTHER  MFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  942-0634.  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  stmunary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street.  NW,  Washington,  DC  20549- 
0102  (tel.  no.  202-942-8090). 

Applicant's  Representatioiis 

1.  QtyFed  was  a  savings  and  loan 
holding  company  that  conducted  its 
savings  and  loan  operations  through  its 
wholly-owned  subsidiary,  City  Federal 
Savings  Bank  ("City  Federal").  During 
the  five-year  period  ending  December 
31, 1988.  City  Federal  was  the  source  of 
substantially  all  of  CityFed's  revenues 
and  income.  As  a  result  of  substantial 
losses  in  its  mortgage  banking  and  real 
estate  operations,  City  Federal  was 
unable  to  meet  its  regulatory  capital 
requirements.  According,  on 
DecembOT  7, 1989,  the  Office  of  Thrift 
Supmvision  ("OTS")  placed  City 
Federal  into  receivership  and  appointed 
the  Resolution  Trust  Corporation 
("RTC")  as  City  Federal's  receiver.  City 
Federal's  deposits  and  substantially  all 
of  its  assets  and  liabilities  were  acquired 
by  a  newly  created  federal  mutual 
savings  bank,  City  Savings,  F.S.B.  ("City 
Savings").  The  OTS  appointed  the  RTC 
as  receiver  of  City  Savings. 

2.  Once  City  Federal  was  placed  into 
receivership.  CityFed  no  longer 
conducted  savings  and  loan  operations 
through  any  subsidiary.  Thus,  since 
December  8, 1989.  almost  all  of 
CityFed's  assets  consisted  of  cash  that 
has  been  invested  in  (a)  money  market 
instruments  with  a  maturity  of  one  year 


or  less;  and  (b)  Money  market  mutual 
funds. 

3.  On  June  2, 1994.  the  OTS  issued  a 
Notice  of  Charges  ("OTS  Action") 
against  CityFed  and  certain  current  or 
former  directors  and,  in  some  cases, 
officers  of  CityFed  and  City  Federal 
("Individual  Respondents").  The  OTS 
Action  sought  restitution  fit)m  and  a 
civil  money  penalty  against  both 
CityFed  and  the  Individual 
Respondents.  Also  on  June  2, 1994,  the 
OTS  issued  a  Temporary  Order  to  Cease 
and  Desist  ("Temporary  Order")  against 
CityFed.  The  Temporary  Order  sought 
to  freeze  CityFed's  assets  by  placing 
them  in  various  respects  under  the 
control  of  the  OTS.  On  October  26, 
1994.  CityFed  and  the  OTS  entered  into 
an  escrow  agreement  with  CoreStates 
Bank.  N.A.  (now  First  Union  National 
Bank  ("First  Union"))  ("Escrow 
Agreement")  pursuant  to  which  CityFed 
transferred  substantially  all  of  its  assets 
to  First  Union  for  deposit  into  an  escrow 
account.  The  Escrow  Agreement 
provided  CityFed  with  $15,000  per 
month  for  operating  expenses  and 
allowed  CityFed  to  sell  and  purchase 
securities  in  the  escrow  account. 

4.  On  May  19,  2000,  CityFed  finalized 
with  the  OTS  and  the  Federal  Deposit 
Insurance  Corporation  ("FDIC"),  the 
statutory  successor  to  the  RTC,  a 
settlement  of  the  OTS  Action 
("Settlement").  Pursuant  to  the 
Settlement,  the  OTS  dismissed  with 
prejudice  the  OTS  Action  and  the  FDIC 
gave  full  and  complete  releases  to 
CityFed  and  the  Individual 
Respondents.  In  turn,  CityFed  and  the 
Individual  Respondents  gave  full  and 
complete  releases  to  the  OTS  and  the 
FDIC.  The  OTS  also  dissolved  the 
Temporary  Order  and  authorized  First 
Union  to  release  to  CityFed  all  of  its 
assets  remaining  in  the  escrow  account. 
Although  the  Escrow  Agreement  was 
terminated,  CityFed's  assets  continue  to 
be  invested  in  money  market 
instruments  and  money  market  mutual 
funds. 

5.  On  December  7, 1992.  the  RTC  filed 
suit  against  CityFed  and  two  former 
officers  of  City  Federal  seeking  damages 
of  $12  million  dollars  for  failure  to 
maintain  the  net  worth  of  City  Federal 
("First  RTC  Action").  In  light  of  the 
filing  of  the  OTS  Action  on  June  2. 
1994.  the  RTC  and  QtyFed  agreed  to 
dismiss  without  prejudice  the  RTC's 
claim  against  CityFed  in  the  First  RTC 
Action.  Pursuant  to  the  Settlement,  the 
FDIC  released  QtyFed  from  all  claims  in 
the  First  RTC  Action. 

6.  The  RTC  also  filed  suit  against 
several  former  directors  and  officers  of 
City  Federal  alleging  gross  negligence 
and  breach  of  fiduciary  duty  with 


respect  to  certain  loans  ("Second  RTC 
Action").  The  RTC  sought  in  excess  of 
$200  million  in  damages.  CityFed  states 
that  all  of  the  defendants  in  the  Second 
RTC  Action  have  settled  with  the  RTC 
or  the  FDIC.  Pursuant  to  the  Settlement, 
the  FDIC  assigned  any  rights  it  acquired 
in  these  settlements  to  CityFed.  Under 
its  bylaws,  CityFed  may  be  obligated  to 
indemnify  these  former  officers  and 
directors  and  pay  their  legal  expenses, 
including  settlement  amoimts.  On  the 
advice  of  counsel  to  a  special  committee 
of  CityFed's  board  of  directors, 
comprised  of  directors  who  were  not 
named  in  the  First  or  Second  RTC 
Action,  CityFed  has  paid  a  portion  of 
the  defendants'  reasonable  defense  costs 
on  behalf  of  former  directors  and 
officers  in  connection  with  the  Actions. 
CityFed  does  not  know  whether  the 
amounts  claimed  to  date  might  change 
and  thus  is  imable  to  determine  with 
any  accuracy  the  extent  of  its  liability 
with  respect  to  these  indemnification 
claims.  CityFed  is  in  the  process  of 
making  offers  of  settlement  with  respect 
to  the  claims  of  certain  of  its  cturent  and 
former  officers  and  directors  and 
employees  who  have  previously 
requested  indemnification  from 
CityFed. 

7.  On  August  7, 1995,  CityFed,  acting 
in  its  own  right  and  as  shareholder  of 
City  Federal,  filed  a  civil  action  in  the 
United  States  Coiirt  of  Federal  Claims 
seeking  damages  for  loss  of  "supervisory 
goodwill"  on  its  books  as,a  result  of 
various  acquisitions  by  City  Federal  of 
troubled  depository  institutions. 
Pursuant  to  the  Settlement,  CityFed 
assigned  to  the  FDIC  all  of  QtyFed's 
interest  in  its  supervisory  goodwill 
action,  ceased  to  be  a  party  to  the  case, 
and  has  no  right  to  share  in  the  recovery 
in  that  case,  should  there  be  one. 

8.  CityFed  is  subject  to  a  nuAber  of 
loss  contingencies  for  which  it  is 
currently  imable  to  assess  reasonably 
the  probability  or  range  of  loss.  QtyFed 
intends  to  resolve  all  claims  against  it  at 
the  Tninimiim  cost  possible.  Wliile 
QtyFed's  board  of  directors  has 
considered  from  time  to  time  whether  to 
engage  in  an  operating  business, 
CityFed  states  that  it  cannot  resume  an 
operating  business  at  the  present  time 
because  the  amount  required  to  resolve 
its  currently  outstanding  claims  cannot 
be  reasonably  estimated  and  could 
exceed  QtyFed's  assets.  Following  the 
Settlement,  CityFed  may  reorganize, 
perhaps  involving  a  bankruptcy 
proceeding.  It  is  anticipated  that 
CityFed's  outstanding  claims,  including 
its  indemnification  claims,  will  be 
addressed  prior  to,  or  as  part  of,  any 
reorganization. 


1  .. 


Federal  Register/ Vol.  67.  No.  13 /Friday,  January  18,  2002 /Notices 


2709 


9.  CityFed  states  that  at  present  there 
is  no  public  market  for  its  stock  and  that 
it  is  traded  sporadically  in  the  over-the- 
counter  market.  Since  City  Federal's 
receivership,  the  operating  expenses  of 
CityFed  have  consisted  of  the 
employees'  salciries,  office  expenses, 
and  accounting  and  legal  expenses. 
CityFed  currently  has  one  full-time 
employee  and  one  office.  As  of 
September  30,  2001,  CityFed  held  cash 
and  securities  of  approximately  $6.2 
million. 

Applicant's  Legal  Analysis 

1.  Section  3(a)(1)(A)  defines  an 
investment  company  as  any  issuer  who 
"is  or  holds  itself  out  as  being  engaged 
primarily  *  *  *  in  the  business  of 
investing,  reinvesting  or  trading  in 
securities."  Section  3(a)(1)(C)  further 
defines  an  investment  company  as  an 
issuer  who  is  engaged  in  the  business  of 
investing  in  securities  that  have  a  value 
in  excess  of  40%  of  the  issuer's  total 
assets  (excluding  government  securities 
and  cash). 

2.  Section  6(c)  of  the  Act  provides  that 
the  SEC  may  exempt  any  person  from 
any  provision  of  the  Act  "if  and  to  the 
extent  that  such  exemption  is  necessary 
or  appropriate  in  the  public  interest." 
Section  6(e)  provides  that  in  connection 
with  any  SEC  order  exempting  an 
investment  company  from  any  provision 
of  section  7,  certain  specified  provisions 
of  the  Act  shall  be  applicable  to  such 
company,  and  to  other  persons  in  their 
transactions  and  relations  with  such 
company,  as  though  such  company  were 
registered  imder  the  Act,  if  the  SEC 
deems  it  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors. 

3.  CityFed  acknowledges  that  it  may 
be  deemed  to  fall  within  one  of  the  Act's 
definitions  of  an  investment  company. 
Accordingly,  CityFed  requests  an 
exemption  under  sections  6(c)  and  6(e) 
fttjm  all  provisions  of  the  Act,  subject  to 
certain  exceptions  described  below. 
CityFed  requests  an  exemption  imtil  the 
earlier  of  one  year  from  the  date  of  the 
requested  order  or  such  time  as  it  would 
no  longer  be  required  to  register  as  an 
investment  company  under  the  Act. 

4.  In  determining  whether  to  grant  an 
exemption  for  a  transient  investment 
company,  the  SEC  considers  such 
factors  as  whether  the  failiu«  of  the 
company  to  become  primarily  engaged 
in  a  non-investment  business  or 
excepted  business  or  liquidate  within 
one  year  was  due  to  factors  beyond  its 
control;  whether  the  company's  officers 
and  employees  during  that  period  tried, 
in  good  feith,  to  effect  the  company's 
investment  of  its  assets  in  a  non- 
investment  business  or  excepted 


business  or  to  cause  the  liquidation  of 
the  company;  and  whether  the  company 
invested  in  securities  solely  to  preserve 
the  value  of  its  assets.  CityFed  believes 
that  it  meets  these  criteria. 

5.  CityFed  believes  that  its  failure  to 
become  primarily  engaged  in  a  non- 
investment  business  by  February  6, 
2002,  is  due  to  factors  beyond  its 
control.  CityFed  asserts  that  the  amount 
required  to  resolve  its  currently 
outstanding  claims  cannot  be  reasonably 
estimated  and  could  exceed  its  assets,  if 
CityFed  is  unable  to  resolve  these 
claims  successfully,  it  states  that  it  may 
seek  protection  from  the  bankruptcy 
courts  or  liquidate.  CityFed  also  asserts 
that  it  probably  will  not  be  in  a  position 
to  determine  what  course  of  action  to 
pursue  until  most,  if  not  all,  of  its 
contingent  liabilities  are  resolved. 
Additionally,  CityFed  states  that  its 
circujnstances  are  unlikely  to  change  - 
over  the  requested  one-year  period  in 
light  of  the  number  of  claims  currently 
pending  against  it.  Since  the  filing  of  its 
initial  application  for  exemptive  relief 
under  sections  6(c}  and  6(e)  on  October 
19, 1990,  CityFed  has  invested  in  money 
market  instruments  and  money  market 
mutual  funds  solely  to  preserve  the 
value  of  its  assets. 

6.  During  the  term  of  the  proposed 
exemption,  CityFed  states  that  it  will 
comply  with  sections  9, 17(a)  and  (d) 
(subject  to  the  modifications  described 
in  condition  4.  below),  17(e),  17(f),  36 
through  45,  and  47  through  51  of  the 
Act  and  the  rules  thereunder. 

Applicant's  Conditions 

CityFed  agrees  that  the  requested 
order  will  be  subject  to  the  following 
conditions: 

1.  CityFed  will  not  purchase  or 
otherwise  acquire  any  securities  other 
than  short-term  U.S.  government 
securities,  certificates  of  deposit, 
commercial  paper  rated  A-l/P-1,  and 
shares  of  registeced  money  market 
funds;  except  that  CityFed  may  acquire 
equity  securities  of  an  issuer  that  is  not 
an  investment  company  as  defined  in 
section  3(a)  of  the  1940  Act  or  is  relying 
on  an  exclusion  from  the  definition  of 
investment  company  under  section  3(c) 
of  the  Act  other  than  section  3(c)(1)  or 
3(c)(7),  in  connection  with  the 
acquisition  of  an  operating  business  as 
evidenced  by  a  resolution  approved  by 
CityFed's  board  of  directors. 

2.  QtyFed  will  not  hold  itself  out  as 
being  engaged  in  the  business  of 
investing,  reinvesting,  owning,  holding, 
or  tradii^  in  securities. 

3.  QtyFed's  Form  10-KSB,  Form  10- 
QSB  and  annual  reports  to  shareholders 
will  state  that  an  exemptive  order  has 
been  granted  pursuant  to  sections  6(c) 


and  6(e)  of  the  Act  and  that  CityFed  and 
other  persons,  in  their  transactions  and 
relations  with  CityFed,  are  subject  to 
sections  9, 17(a),  17(d).  17(e),  17(f),  36 
through  45,  and  47  through  51  of  the 
Act,  and  the  rules  thereunder,  as  if 
CityFed  were  a  registered  investment 
company,  except  as  permitted  by  the 
order  requested  hereby. 

4.  Notwithstanding  sections  17(a)  and 
17(d)  of  the  Act,  an  affiliated  person  (as 
defined  in  section  2(a)(3)  of  the  Act)  of 
CityFed  may  engage  in  a  transaction  that 
otherwise  would  be  prohibited  by  these 
sections  with  CityFed: 

a.  If  such  proposed  transaction  is  first 
approved  by  a  bankruptcy  court  on  the 
basis  that  (i)  the  terms  thereof,  including 
the  consideration  to  be  paid  or  received, 
are  reasonable  and  fair  to  CityFed;  and 
(ii)  The  participation  of  CityFed  in  the 
proposed  transaction  will  not  be  on  a 
basis  less  advantageous  to  CityFed  than 
that  of  other  participants;  and 

b.  In  connection  with  each  such 
transaction,  CityFed  shall  inform  the 
bankruptcy  court  of  (i)  the  identity  of  all 
of  its  affiliated  persons  who  are  parties 
to,  or  have  a  direct  or  indirect  financial 
interest  in.  the  transaction;  (ii)  the 
nature  of  the  affiliation:  and  (iii)  the 
financial  interests  of  such  persons  in  the 
transaction. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  underdelegaled 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  02-1352  Filed  1-17-02:  8:45  am] 
BILLING  CODE  WIO-OI-F 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  January  21.  2002: 

A  closed  meeting  will  be  held  on 
Tuesday,  January  22,  2002,  at  9:30  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  of  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  (9)(A),  (9)(B). 
and  (10)  and  17  CFR  200.402(a)(3),  (5), 
(7),  9(i).  9(ii)  and  (10).  permit 
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consideration  of  the  scheduled  matters 
at  the  closed  meetings. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Tuesday,  January 
22.  2002,  will  be: 
— Institution  and  settlement  of 

injunctive  actions; 
— Institution  and  settlem«it  of 

administrative  proceedings  of  an 

enforcement  natiire;  and 
— Formal  orders  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  January  15.  2002. 
Jonathan  G.  Katz, 
Secretary. 

[FR  Doc.  02-1456  Filed  1-1&-02: 11:06  airf) 
BHJJNC  CODE  MIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMNSSION 

I 
[fWMW  No.  34-45269;  File  tio.  SR-CBOE- 
2001-72] 

S«lf-R«gul«tory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
Chicago  Board  Options  Exchange,  inc. 
Amending  Its  FM  Schedule  With 
Respect  to  Certain  Communications 


January  11,  2002.  { 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  ^  thereunder, 
notice  is  hereby  given  that  on  December 
26,  2001,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1, 11  and  m  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
die  Proposed  Rule  Change 

The  CBOE  proposes  to  make  certain 
chaises  to  its  fee  schedule.  The  text  of 
the  proposed  rule  change  is  available  at 
the  Office  of  the  Secretary,  CBOE,  and 
at  the  Commission. 


'15U.S.C78s(b)(l)- 
»17CFR240.19b-4. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Pmposed  Rule 
.  Change 

1.  Purpose 

The  Exchange  represents  that  the 
purpose  of  this  proposed  rule  change  is 
to  implement  certain  fee  changes.  The 
Exchange  is  proposing  to  increase 
certain  monthly  communications  fees  to 
recover  the  incremental  cost  of 
replacing  the  Exchange's  current  analog 
trading  floor  telephone  system  with  a 
new  digital  telephone  system.  These  fee 
increases  were  approved  by  the 
Exchange's  Board  of  Directors  pursuant 
to  CBOE  Rule  2.22  and  will  take  effect 
on  January  1,  2002. 

The  Exchange  is  amending  the 
following  fees:  (1)  The  "Exchangefone 
Maintenance"  monthly  fee  will  be 
increased  from  $47.25  to  $70.88;  (2)  the 
"Lines  Voice  Circuits"  monthly  fee  will 
be  increased  from  $13.12  to  $19.68;  (3) 
the  "Data  Circuits  at  Ameritech  Frame 
(Entrance)"  monthly  fee  will  be 
increased  from  $13.12  to  $19.68;  (4)  the 
"Data  Circuits  at  In-house  Frame:  Lines 
Between  Ameritech  and 
Communications  Center"  monthly  fee 
will  be  increased  from  $10.50  to  $15.75; 
(5)  the  "Data  Circuits  at  In-house  Frame: 
Lines  Direct  fitjm  Ameritech  to  the 
Trading  Floor"  monthly  fee  will  be 
increased  from  $10.50  to  $15.75;  (6)  the 
"Data  Circuits  at  In-house  Frame:  Lines 
Between  the  Communications  Center 
and  the  Trading  Floor"  monthly  fee  will 
be  increased  from  $10.50  to  $15.75;  and 
(7)  the  "Wireless  Phone  Rentals" 
monthly  fee  will  be  increased  bom. 
$100.00  to  $150.00. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,3  in  general,  and  Section 
6(b)(4)  of  the  Act,4  in  particular,  in  that 
it  is  designed  to  provide  for  the 


equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  puirposes  of  die  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  any  written  comments  on 
the  proposed  rule  change. 

in.  Date  of  EfiiectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(ii)  of  the  Act^  and 
subparagraph  (f)(2)  of  Ride  19b-4  ^ 
thereunder,  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge.  At 
any  time  within  60  days  of  the  filing  of 
such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 


'  15  U.S.C.  78f(b). 
«15U.S.C78fl[b)(4). 


si5U.S.C78s(b)(3)(A)(ii). 
» 17  CFR  240.19b-4(f)(2). 
'See  15  U.S.C.  78(b)(3)(C). 
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the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2001-72  and  should  be 
submitted  by  February  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  02-1427  Filed  1-17-02;  8:45  am] 

BILUNG  CODE  M1(M)1-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^268;  RIe  No.  SR-CHX- 
2001-24] 

Self-Regulatory  Organizations;  Notice 
of  Riing  of  Proposed  Rule  Ctiange  tiy 
the  Chicago  Stocit  Exchange,  Inc. 
Relating  to  Pricing  of  Preopening 
Orders  for  Nasdaq/NM  Securities 

January  11,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").^  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  November 
14,  2001,  the  Chicago  Stock  Exchange, 
Inc.  ("CHX"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  CHX.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XX,  rule  37(a)(4)  of  the  CHX 
Rules,  which  governs,  among  other 
things,  pricing  of  preopening  orders  for 
Nasdaq/NM  securities.  The  text  of  the 
proposed  rule  change  is  as  follows.  New 
text  is  italicized.  Deleted  text  is 
bracketed. 

RULE  37. 

(a)  No  change  to  text. 

1-3.  No  change  to  text. 

4.  Preopenings.  Preopening  orders  in 
Dual  Trading  System  issues  must  be 
accepted  and  filled  at  the  primary 
market  opening  trade  price.  In  trading 
halt  situations  occurring  in  the  primary 
market,  orders  will  be  executed  based 
upon  the  reopening  price.  Preopening 
orders  in  NASDAQ/NM  securities  must 
be  accepted  and  filled  {on  a  single  price 
opening  at  or  better  than  the  NBBO]  at 
or  better  than  the  first  unlocked. 


« 17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


uncrossed  bid  (for  a  sell  order  or  offer 
(for  a  buy  order)  in  the  Nasdaq  market, 
in  tradii^  halt  situations,  orders  will  be 
executed  at  or  better  than  the  first 
unlocked  uncrossed  bid  or  offer  in  the 
Nasdaq  market  after  reopening.  For 
purposes  of  this  rule,  (a)  pre-opening 
orders  in  Dual  Trading  System  Issues 
are  orders  that  are  received  before  a 
primary  market  opens  a  subject  security 
based  on  a  print  or  based  on  a  quote  and 
(b)  preopening  orders  in  NASDAQ/NM 
securities  are  orders  received  at  or  prior 
to  8:25  a.m.  (Central  Time)  on  the  date 
of  the  opening. 
•        *        *        *        * 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Article  XX,  rule  37(a)(4)  of  the  CHX 
Rules,  which  governs,  among  other 
things,  pricing  of  preopening  orders  for 
Nasdaq/NM  securities.  The  proposed 
rule  change  would  eliminate  reference 
to  a  single  price  opening  for  such 
preopening  orders.  The  amended  rule 
would  provide  that  opening  prices 
would  instead  be  determined  based  on 
the  first  imlocked,  imcrossed  bid  and 
offer  in  the  Nasdaq  market.  This 
standard  would  apply  to  both 
preopening  orders  and  to  orders 
executed  at  the  opening  following  a 
trading  halt. 

The  rule  change  is  being  proposed  in 
response  to  changing  practices  in  the 
Nasdaq  market  relating  to  calculation  of 
opening  prices.  The  vast  majority  of  the 
Exchange's  competitors  in  the  Nasdaq 
market  now  calculate  opening  prices  in 
a  manner  consistent  with  the  proposed 
rule  change.  The  Exchange  believes  that 
this  rule  change  is  not  only  in  line  with 
market  custom  and  practice,  but  is  also 
responsive  to  customer  preferences. 
Moreover,  this  rule  change  could 
incentivize  specialists  to  provide  greater 


price  improvement  intraday,  thereby 
improving  execution  quality  statistics, 
to  the  lUtimate  benefit  of  investors  in 
Nasdaq/NM  securities. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5)  *  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  represents  that  the 
proposed  rule  change  will  impose  no 
burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  the  proposed  rule 
change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 


M5  U.S.C.  78f(b). 
« 15  U.S.C.  78f(b)(5). 
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change  that  are  filed  with  the 
Cenunission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2001-24  and  should  be 
submitted  by  February  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 5 

N4argaret  H.  McFarland, 

Deputy  Secretary.  j 

(FR  Doc.  02-1355  Filed  1-174)2;  8:45  ami 

BNJJNG  COOE  8010-01-4I 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReleaM  No.  34^45271;  Hie  No.  SR-CHX- 
2001-17] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
The  Chicago  Stock  Exchange, 
Incorporated  Relating  to  Eligiliility  of 
UmR  Orders  for  Trade  Through 

Protection 

I 
I 

January  11.2002. 

On  August  6,  2001,  the  Chicago  Stock 
Exchange,  hic.  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b-4  thereunder.^  a  proposed  rule 
change  that  would  amend  CHX  Article 
XX,  Rule  37(b)(6)  to  require  that  a  limit 
order  be  resident  in  the  specialist's  book 
for  a  time  period  of  0-15  seconds  (as 
designated  by  the  specialist)  before  it 
would  be  eligible  for  trade  through 
protection. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  £>ecember  5 ,  2001 .  ^  The 
Commission  received  no  comments  on 
theproposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereiihder 
applicable  to  a  national  securities 


» 17  C3TI  200.30-3(aKl2). 

>  15  U.S.C  788(b)(1). 

M7  OT?  240.19b-*.  1 

'  See  Securities  Exchange  Act  Release  No.  451  IS 
(November  28,  2001).  66  FR  63269  (December  5, 
2001). 


exchange  •»  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  Section  6(b)(5) 
of  the  Act  ^  in  that  it  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to,  and  to 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general  to  protect 
investors  and  the  public  interest. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'  that  the 
proposed  rule  change  (File  No.  SR- 
CHX-2001-17)  be,  and  it  hereby  is, 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-1357  Filed  1-17-02;  8:45  am] 
BILUNG  CODE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45270;  File  No.  SR-NASD- 
99-12] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  inc.;  Order  Granting  Approval 
of  Proposed  Rule  Change  EstabHshing 
a  Pilot  Program  To  Establish  Fees  for 
a  Volume  and  Issue  Data  Package 
Known  as  Post  Data 

January  11,  2002. 

I.  Introduction 

On  February  18, 1999,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  subsidiary,  the 
Nasdaq  Stock  Market,  Inc.  ("Nasdaq"), 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^  a 
proposed  rule  change  to  amend  NASD 
Rule  7010,  System  Services,  to  establish 
a  fee  for  a  Volume  and  Issue  Data 
Package  ("Post  Data")  provided  through 
the  Nasdaq  Trader.com  Web  site.  The 
proposal  would  establish  one  fee  to  be 


'*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C.  78c(f). 

5 15  U.S.C  78f. 

»15  U.S.C.  78s(b)(2). 

'  15  U.S.C.  78s(b)(2). 

•17CFR200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 


paid  by  subscribers,  and  another  fee  to 
be  paid  by  market  data  vendors. 

Post  Data  would  provide  three 
separate  reports  in  a  single  package, 
consisting  of  (1)  Daily  share  volume 
reports  for  each  Nasdaq  security;  (2) 
daily  issue  data  containing  a  summary 
of  the  previous  day's  activity  for  each 
Nasdaq  issue;  and  (3)  monthly 
summaries  of  trading  volume  statistics 
for  the  top  50  market  participants 
broken  down  by  industry  sector, 
security,  and  type  of  trading  (such  as 
block  or  total).  The  proposed  rule 
change  will  be  implemented  for  a  one- 
year  pilot  period. 

On  March  24, 1999,  Nasdaq  amended 
the  proposal,  which  amendment 
replaced  and  superseded  the  original 
proposal.^  Notice  of  the  proposed  rule 
change,  as  modified  by  Amendment  No. 
1,  appeared  in  the  Federal  Register  on 
April  9, 1999.'*  The  Commission 
received  three  comment  letters  on  the 
proposed  rule  change.^ 

Nasdaq  also  amended  the  proposal  on 
May  30,  2001,"  and  again  on  July  10, 
2001.^  Because  Amendment  Nos.  2  and 


^  Nasdaq's  initial  proposal  was  to  provide  T-f  1 
daily  share  volume  reports  in  each  Nasdaq  security 
to  market  data  vendors,  NASD  members,  and  non- 
NASD  member  Qualified  Institutional  Buyers 
("QIBs")  as  defined  in  Rule  144A  under  the 
Securities  Act  of  1933.  17  CFR  230.144A.  In 
Amendment  No.  1 ,  Nasdaq  revised  the  proposal  to 
Include  daily  issue  summaries  of  the  previous  day's 
activity  for  every  Nasdaq  issue,  and  monthly 
summaries  of  trading  volume  statistics  for  the  top 
50  market  participants  broken  down  by  industry 
sector,  security,  and  type  of  trade. 

*  Securities  Exchange  Act  Release  No.  41244 
(April  1,  1999),  64  FR  17429. 

5  See  April  30,  1999  letter  from  Matthew  W. 
Johnson,  Managing  Director,  Lehman  Brothers  Inc., 
to  Margaret  H.  McFarland,  Deputy  Secretary,  SEC 
("Lehman  Letter");  April  12, 1999  letter  from 
Stephen  K.  Lynner,  President,  AutEx  Group 
("AutEX"),  to  (onathan  G.  Katz,  Secretary,  SEC:  and 
June  23. 1999  letter  from  Stephen  K.  Lynner, 
President,  AutEx,  to  Ratherine  England,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  SEC. 

B  See  May  29,  2001  letter  from  Edward  S.  Knight, 
Executive  Vice  President  and  General  Counsel, 
Nasdaq,  to  Katherine  A.  England,  Assistant 
Director,  Division,  SEC,  and  attachments 
("Amendment  No.  2").  Amendment  No.  2 
completely  replaced  and  superseded  Amendment 
No.  1,  and  proposed  new  fees  for  Post  Data,  as  well 
as  minor  adjustments  to  the  origintd  proposal. 

'  See  July  9,  2001  letter  form  Edward  S.  Knight, 
Executive  Vice  President  and  General  Counsel, 
Nasdaq,  to  Belinda  Blaine,  Associate  Director, 
Division,  SEC  ("Amendment  No.  3").  In 
Amendment  No.  3,  Nasdaq  clarified  that:  (1) 
Amendment  No.  2,  as  further  amended  by 
Amendment  No.  3,  replaces  and  supersedes  the 
original  proposal  and  Amendment  No.  1:  (2)  the 
proposal  is  filed  by  the  NASD,  acting  through  its 
sulsidiary,  Nasdaq;  (3)  the  footnote  that  defines  a 
"qualified  institutional  buyer"  should  be  included 
.in  the  proposed  rule  language  of  NASD  Rule 
7010(p);  and  (4)  modifications  to  Post  Data  during 
the  pilot  period  will  be  limited  to  minor 
enhancements  to  the  content  of  the  package  and 
will  be  made  in  accordance  with  Section  19(b)  of 
the  Act  and  Rule  19b-4  theretmder.  15  U.S.C.  7Bs(b) 
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3  proposed  different  fees  than  those 
proposed  in  the  original  filing  and 
Amendment  No.  1,  notice  of  the 
proposed  rule  change,  as  amended  since 
it  original  pubUcation,  appeared  in  the 
Federal  Register  on  July  20,  2001. «  As 
amended,  the  proposal  would  establish 
a  fee  of  $70  per  month  for  subscribers 
for  each  entitled  user  receiving  the 
Nasdaq  Volume  and  Issue  Data  Package, 
and  $35  per  month  for  each  end  user 
receiving  the  information  through 
market  data  vendors.  The  Commission 
received  six  comment  letters  on  the 
proposal,^  one  of  which  was  retracted. 
This  order  approves  the  proposed  rule 
change,  as  amended. 

II.  Summary  of  Comments 

Four  commenters  asked  the 
Commission  to  approve  the  proposal.'" 
These  commenters  generally  expressed 
support  for  the  proposal  because  they 
believe  Post  Data  will  be  a  valuable  tool 
that  will  allow  them  to  trade  more 
effectively."  By  providing  immediate 
and  reliable  trading  data,  these 
commenters  believe  Post  Data  will  allow 
them  to  make  better-informed 
decisions.  12  t^vo  commenters  also 
suggested  that  the  proposal  might 
reduce  costs. '^  Three  of  commenters 
that  supported  the  proposal  emphasized 
the  value  in  having  verified  information 
available  to  market  participants.^* 


and  17  CFR  240.19b-4.  Amendment  No.  3  also 
provided  further  explanation  of  the  basis  for  the 
proposed  fees. 

»  Securities  Exchange  Act  Release  No.  44558  (July 
16,  2001),  66  FR  38049. 

3  See  July  31,  2001  letter  from  Dennis  A.  Green, 
Senior  Vice  President,  Nasdaq  Trading.  Legg 
Mason,  Inc.  (via  e-mail)  ("Legg  Mason  letter  "): 
August  2,  2001  letter  fttjm  Matt  Johnson,  Head  of 
U.S.  Cash  Trading,  Lehman  Brothers  (via  e-mail) 
("Lehman  Brothers  letter"):  August  9,  2001  letter 
bDm  Stephen  K.  Lynner,  President,  Thomson 
Financial  Sales  and  Trading  Group  to  Jonathan  G. 
Katz,  Secretary,  SEC  ("Thomson  Financial  letter"); 
August  9,  2001  letter  from  Lene  Jensen,  Regional 
Manager,  Global  Data  Acquisition,  Thomson 
Financial  (via  e-mail);  August  16,  2001  letter  from 
Lene  Jensen,  Regional  Manager,  Global  Data 
Acquisition,  Thomson  Financial  (via  e-mail, 
retracting  comments  filed  in  August  9,  2001  letter): 
August  16,  2001  letter  from  Mary  McDermott- 
Holland.  Chairman,  Nasdaq  Institutional  Traders 
Council,  Franklin  Portfolio  Associates  to  Jonathan 
G.  Katz,  Secretary,  SEC  ("NITC  letter");  and  August 
15.  2001  letter  from  James  P.  Ryan,  Vice  President 
and  Senior  Counsel,  Fund  Business  Management 
Group,  Capital  Research  and  Management 
Company,  to  Jonathan  G.  Katz,  Secretary,  SEC 
("Capital  Research  letter"). 

"•  Legg  Mason  letter;  Lehman  Brothers  letter: 
Capital  Research  letter;  and  NITC  letter. 

' '  Capital  Research  letter. 

"  NITC  letter;  and  Capital  Research  letter. 

"  NITC  letter,  and  Legg  Mason  letter. 

>*  NITC  letter  as  1  ("Post  Data  represents  a 
tremendous  step  forward  in  providing  accurate  and 
vital  trading  information  to  market  participants."); 
Capital  Research  letter  ("By  providing  verified 
trading  information  to  marii;et  participants.  Post 
Data  will  allow  us  to  make  more  informed  broker 


One  commenter  asked  the 
Commission  not  to  approve  the  proposal 
in  its  current  form.  This  commenter 
believes  the  Commission  should 
establish  safeguards  to  ensure  that 
preexisting  commercial  trade  reporting 
services  are  not  driven  out  of  the  market 
due  to  "a  business  advantage  conferred 
on  Nasdaq  by  virtue  of  its  status  as  a 
regulator."'^  The  commenter  suggests 
that  Nasdaq's  pricing  strategy  for  Post 
Data  should  be  scrutinized  to  ensiu-e 
that  Nasdaq  does  not  subsidize  Post 
Data  with  revenue  Nasdaq  derives  from 
performing  regulatory  functions  such  as 
trade  reporting  fees.'*  • 

The  commenter  also  asserts  that 
because  Nasdaq  pays  nothing  to  collect 
the  data  used  in  Post  Data,  and  in  fact 
is  paid  to  collect  this  data  by  virtue  of 
the  NASDA's  status  as  a  self-regulatory 
organization,  Nasdaq  should  only  be 
able  to  recover  fi-om  vendors  the  costs 
incurred  from  passing  the  data  on  the 
vendors." 

The  commenter  further  argues  that, 
while  proposal  states  that  Nasdaq  will 
make  future  enhancements  to  Post  Data 
available  to  data  vendors  for 
redistribution,  the  proposal  is 
ambiguous  as  to  whether  Nasdaq  will 
charge  vendors  for  the  enhancements. 
The  commenter  believes  that  charging 
only  the  customers  who  received  the 
enhancements  through  a  private  vendor 
would  impose  an  impermissible  burden 
on  competition.'* 

The  commenter  also  requests  that 
Nasdaq  affirmatively  state  that  Nasdaq 
will  not  impose  restrictions  on  a  private 
vendor's  right  to  redistribute  trade  data 
to  the  vendor's  customers,  whomever 
those  customers  might  be.'^  This  issue 
arises  from  Nasdaq's  proposal  to  make 
Post  Data  available  to  NASD  members, 
QIBs,  and  the  retail  customers  of 
participating  market  data  vendors, 
without  defining  "retail  customers." 
Nasdaq  discusses  elsewhere  in  the 
proposal  the  need  to  restrict  access  to 
this  data  to  entities  that  are  likely  to 
have  proper  staff  and  resources  to 
comply  with  security  mandates  and  are 
unlikely  to  use  the  data  improperly. 
Because  these  two  statementis  in 
conjunction  with  each  other  create  an 
ambiguity  for  the  commenters,  the 
commenter  asks  the  (Commission  to 
require  Nasdaq  to  disclose  whether  or 


not  Nasdaq  will  impose  limitations  on 
vendor  redistribution  of  Post  Data's 
content,  and  if  so,  to  describe  the 
limitations. 

Nasdaq's  Response  to  the  Comments. 

Nasdaq  filed  its  response  to  comments 
with  the  Commission  on  September  27, 
2001.20  In  Nasdaq's  Response  letter, 
Nasdaq  asserts  that  Post  Data  does  not 
impose  an  unfair  burden  on 
competition.  Nasdaq  maintains  that  no 
regulatory  fees  will  be  used  to  subsidize 
Post  Data.  As  Nasdaq  stated  in  the 
proposal,  the  projected  costs  of 
development,  enhancement, 
maintenance,  operation,  and  marketing 
of  Post  Data,  as  well  as  overhead  costs 
allocable  to  Post  Data,  should  be 
covered  by  the  fees  assessed  to  market 
data  vendors.  The  fees  Nasdaq  will 
assess  to  retail  customers  should  cover 
costs  associated  with  maintenance  and 
administration  of  the  Nasdaq  web 
security  infrastructure  used  to  grant  and 
validate  access  to  Post  Data.^'  Because 
vendors  with  established  data  networks, 
will  be  able  to  obtain  the  data  directly 
from  Nasdaq,  vendors  will  not  incur  the 
cost  associated  with  the  Web  site. 
Nasdaq  believes  vendors  therefore  will 
be  able  to  use  the  price  differential  to 
provide  a  superior  product  or  complete 
with  the  price  of  Nasdaq's  product. ^^ 

While  one  commenter  =3  cited  NASD 
V.  SEC^*  in  support  of  its  position  that 
Nasdaq  is  precluded  fi-om  charging  the 
fees  it  has  proposed  for  Post  Data, 
Nasdaq  distinguishes  the  facts  and 
circumstances  of  the  present  proposal 
from  that  in  NASD  v.  SEC.  Nasdaq  notes 
that  its  proposal  would  establish  two 
separate  fees  (one  for  market  data 
vendors,  and  one  for  Nasdaq's  direct 
subscribers),  and  the  fees  are  designed 
to  be  allocated  equitably  among  product 
users  without  subsidy  from  other 
Nasdaq  revenue  streams.^s  Unlike  the 
direct  subscribers  in  NASD  v.  SEC, 
Nasdaq  asserts  taht  market  data  vendors 
will  pay  only  for  the  costs  of  Post  Data 
attributable  to  wholesale  purchasers. 
Nasdaq  will  not  require  market  data 
vendors  to  pay  for  web  security  costs 
associated  with  providing  Post  Data  to 
Nasdaq's  direct  subscribers. ^^ 

Product  Enhancements.  In  Nasdaq's 
Response  letter.  Nasdaq  clarifies  that  it 
will  make  product  enhancements 


selection  decisions."):  and  Lehman  Brothers  letter 
("The  fact  that  this  trade  data  will  be  confirmed  by 
ACT  reporting  will  allow  customers  to  have  an 
accurate  portrayal  of  their  volume  data."). 

"Thomson  Financial  letter  at  4. 

">/d. 

•'Thomson  Financial  letter  at  5,  citing  NASD  v. 
SEC,  801  F.2d  1415  (D.C.  Cir.  1986). 

>»W.  ate. 

"W.  at  7-8 


2°  See  undated  letter  from  Edward  S.  Knight. 
Executive  Vice  President  and  General  Counsel. 
Nasdaq,  to  Belinda  Blaine.  Associate  Director, 
Division.  SEC  ("Nasdaq  Response  letter  "). 

21  Nasdaq  Response  letter  at  2. 

22  Nasdaq  Response  letter  at  3. 

"  See  Thomson  Financial  letter  at  5. 
"801  F.2d  1415  (D.C.  Qr.  1986). 
2s  Nasdaq  Response  letter  at  3. 
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available  to  all  Post  Data  users,  whether 
the  users  are  Nasdaq  customers  or 
customers  of  a  participating  market  data 
vendor.  If  Nasdaq  offers  a  free  product 
enhancement  during  the  pilot  program, 
Nasdaq  will  make  the  enhancement 
available  to  all  direct  and  indirect  users 
at  no  cost,  and  provide  notice  to 
vendors  to  allow  vendors  an 
opportimity  to  implement  programming 
changes  if  necessary.^^ 

Retail  Customers.  Nasdaq  states 
imequivocally  that  it  will  not  limit  the 
ability  of  private  data  vendors  to 
redistribute  the  product  to  their 
respective  customers.  To  that  end, 
Nasdaq  clarifies  that  it  defines  a  "retail" 
user  as  a  direct  or  indirect  user — in 
other  words,  any  user  who  receives  the 
data,  be  it  from  a  market  data  vendor  or 
from  Nasdaq.  2« 

m.  Discussion  | 

After  careful  review,  the  Commission 
finds  the  proposed  nile  change,  as 
amended,  is  consistent  with  the  Act  and 
the  rules  and  regulations  thereunder 
applicable  to  a  national  securities 
association.^^  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Sections 
15A(b)(5)  and  (6)  of  the  Act.  3° 

Section  15A(b)(5)  ^i  requires  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  that  a  national 
securities  association  operates  or 
controls.  Section  15A{b)(6)  ^z  requires 
that  the  rules  of  a  national  seciuities 
association  be  designed  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  secxirities,  and  are  not 
designed  to  permit  imfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  The 
Commission  finds  that  the  proposal  is 
consistent  with  both  of  these  Sections  of 
the  Act.  Specifically,  the  Conunission 
has  reviewed  the  comment  letters  and 
Nasdaq's  response  to  the  comment 
letters.  Nasdaq  has  stated  it  will  make 
the  Post  Data  product  available  to  retail 
subscribers  for  $70  per  month,  and  to 
market  data  vendors  for  $35  per  month 
for  each  end  user  receiving  the 
information  through  the  data  vendor. 
The  Commission  finds  that  the  fees  that 
Nasdaq  proposes  to  charge  for  both  the 


2^  Nasdaq  Response  letter  at  4. 

"Id. 

^'In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiencv.  competition,  and  capit^  fonnation.  15 
U.S.C.  78c(f). 

»15  U.S.C  78o-3(b)(5)  and  (6). 

'•  15  U.S.C.  780-3(b)(5). 

"15U.S.C.  78o-3(b)(6). 


retail  and  the  wholesale  distribution  of 
Post  Data  are  equitably  allocated  among 
members  and  nonmembers.  The 
differential  between  the  retail  and 
wholesale  fees  potentially  will  allow 
market  data  vendors  the  opportunity  to 
sell  the  data  on  a  retail  basis  at  prices 
higher  than  $35  but  lower  than  $70,  and 
remain  competitive  with  Nasdaq's  retail 
price  of  $70.  In  addition,  Nasdaq  has 
clarified  that  the  wholesale  fee  does  not 
include  the  costs  associated  with  the 
maintenance  and  seciuity  of  the  retail 
web-based  product. 

Furthermore,  the  Commission 
believes  the  information  contained  in 
Post  Data  may  help  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  seciuities, 
by  providing  consistent,  reliable,  and 
verified  market  data  to  market 
participants  who  choose  to  subscribe  to 
the  service  or  purchase  the  information 
from  market  data  vendors.  The 
Commission  believes  that  investors  will 
benefit  by  the  timely  dissemination  of 
this  reliable  market  data.^a  The 
Commission  further  finds  that  the 
proposal  places  no  imdue  burden  on 
competition,  and  in  fact,  may  foster 
competition,  as  market  data  vendors 
obtain  verified  data  from  Post  Data, 
provide  enhancements  to  the  data,  and 
in  tiuu,  sell  the  enhanced  data  to  retail 
customers.^''  Finally,  the  Commission  is 
satisfied  that  Nasdaq  has  fully  and    ~ 
properly  addressed  the  questions  raised 
by  the  commenter  regarding  product 
enhancements  and  the  ability  of  vendors 
to  redistribute  the  data  to  their 
respective  customers. 

The  Commission  notes  that  Post  Data 
will  be  provided  on  a  one-year  pilot 
basis.  The  Commission  expects  that 
Nasdaq  will  evaluate  the  fees  it  has 
established  for  Post  Data,  and  provide 
the  Commission  with  a  report  of  its 
findings  before  the  expiration  of,  or 
extension  of,  the  one-year  pilot  program. 

While  minor  modifications  to  Post 
Data  are  anticipated,  should  Nasdaq 
wish  to  modify  the  contents  of  Post  Data 
in  any  substantive  way,  Nasdaq  must  do 
so  pursuant  to  Section  19(b)  ^^  and  Rule 
19b— 4  36  thereimder. 


''^  In  this  regard,  the  Commission  notes  Nasdaq's 
representation  that  Nasdaq  generally  will  provide 
the  Post  Data  inforn^ation  to  vendors  approximately 
five  minutes  before  it  posts  the  information  on  the 
Web  site  for  direct  end-users.  This  time  differential 
enables  the  vendor  to  capture  and  post  the  data  on 
its  own  terminals  before  Nasdaq's  release  time. 

'♦  The  Commission  notes  that  this  proposal 
relates  to  enhanced  data  that  is  not  integral  to  the 
ability  of  a  broker-dealer  or  customer  to  trade.  Cf. 
NASD  V.  SEC.  footnote  17.  supra. 

« 15  U.S.C.  78s. 

«17CFR240.19b-4. 


IV.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.^''  that  the 
proposed  rule  change  (SR-NASD-99- 
12),  as  amended,  be  emd  hereby  is 
approved  on  a  pilot  basis  through 
January  10,  2003. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.38 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-1299  Filed  1-17-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45266;  Hie  No.  SR-NASD- 
2001-68] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  inc.;  Notice  of  Filing  of 
Proposed  Rule  Change  Relating  to 
Computer  to  Computer  Interface  Fees 

January  10,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Secimties  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
7,  2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11,  and 
ni  below,  which  Items  have  been 
prepared  by  Nasdaq.  On  January  10, 
2001,  Nasdaq  filed  Amendment  No.  1  to 
the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  increase 
the  fee  assessed  on  NASD  non-members 
that  continue  to  use  the  x.25  Computer- 


s' 15  U.S.C.  78s(b)(2). 

» 17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(bMl). 

M7CFR240.19b-4. 

s  Amendment  No.  1  contains  the  rule  text  of  the 
proposed  rule  filing,  as  well  as  represented  that  all 
non-members  a%cted  by  the  proposed  rule  change 
had  been  alerted  about  the  filing  and  that  no 
unlisted  trading  privilege  exchange  would  be 
affected  by  the  filing.  See  letter  from  John  Yetter, 
Assistant  General  Counsel,  Nasdaq,  to  Katherine 
England,  Assistant  Director,  Division  of  Market 
Regulation  ("Division"),  Commission,  dated 
January  8.  2002  ("Amendment  No.  1"). 
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to-Computer  hiterface  ("CTCI")  to 
access  Nasdaq  services  rather  than 
transitioning  to  the  Transmission 
Control  Protocol/Internet  Protocol 

("TCP/IP")  era. 


The  text  of  the  proposed  rule  change 
is  set  forth  below.  New  text  is  italicized. 
Deleted  text  is  bracketed. 


Rule  7010.  System  Services 

(a)-(e)  No  change. 
(f)(l)--(2)  No  change. 
(3)  The  following  charges  shall  apply 
for  each  CTCI  subscriber:* 


Options 


Option  1— Dual  56kb  lines  (one  for  redundancy)  and  single  hub  and 

router.  .,_,.,       , 

Option  2— Dual  56kb  lines  (one  for  redundancy),  dual  fiubs  (one  for  re- 
dundancy), and  dual  routers  (one  for  redundancy). 

Option  S-Dual  T1  lines  (one  for  redundancy),  dual  hubs  (one  for  re- 
dundancy), and  dual  routers  (one  for  redundancy),  and  dual  routers 
(one  for  redundancy).  Includes  base  bandwidth  of  128kb. 

Disaster  Recovery  Option— Single  56kb  line  with  single  hub  and  router. 
(For  reinote  disaster  recovery  sites  only). 

Bandwidth  Enhancement  Fee  (for  T1  subscribers  only) 

Installation  Fee 

Relocation  Fee  (for  the  movement  of  TCP/IP— IJnes  within  a  single  lo- 
cation.   


Price 


$1275/month. 
$1600/month. 
SaoOQ/month. 

$975/month. 

$400Q/month  per  64kb  increase  above  128kb  T1  base. 
$2000  per  site  for  dual  hubs  and  routers. 
$1000  per  site  for  single  hub  and  router. 
$1700  per  relocation. 


(g)-(q)  No  change. 
***** 
«   In  prior  rule  filings,  Nasdaq 
established  the  fees  to  be  charged  for 
TCP/IP  CTCI  linkages,  whicbare  now 
reflected  in  NASD  Rule  7010(f)(3).*  In 
those  filings,  Nasdaq  indicated  that  it 
would  impose  TCP/IP  fees  on  a  rolling 
basis  on  NASD  non-members  as  they 
converted  to  TCP/IP  CTQ  linkages. 
Accordingly,  Nasdaq  has  continued  to 
charge  the  previous  CTCI  fee  of  $200  per 
month  per  CTCI  circuit  to  NASD 
members  that  have  continued  to  use 
x.25  CTCI  circuits.  In  this  filing,  Nasdaq 
is  increasing  the  monthly  charge  to 
$1,275  per  circuit.^  Nasdaq  plans  to 
assess  the  new  fee  during  lie  months  of 
February  and  March  2002  and  to 
terminate  remaining  x.25  CTCI  circuits 
at  the  end  of  March,  although  both  the 
date  for  implementing  the  new  fee  and 
the  date  for  terminating  x.25  CTCI 
circuits  are  subject  to  adjustment.* 
Nasdaq  has  provided  and  will 
continued  to  provide  notice  to  market 
participants  of  these  dates  through 
NasdaqTrader.com  alerts,  direct  mail, 
and  telephone  calls  to  NASD  members 
that  have  not  yet  converted  to  TCP/IP 
CTCI  linkages,  and  will  notify  the 
Commission  via  letter  if  there  is  an 
change  in  these  dates.^ 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  in  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
siunmaries,  set  forth  below  in  Sections 
A,  B,  and  C,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq's  CTQ  network  is  a  point-to- 
point  dedicated  circuit  connection  from 
the  premises  of  brokerages  and  service 
providers  of  Nasdaq's  Trumbull 
Connection  processing  facilities. 
Through  CTCI,  firms  are  able  to  enter 
trade  reports  to  Nasdaq's  Automated 
Confirmation  Transaction  Service 
("ACT")  and  orders  to  Nasdaq's  Small 
Order  Execution  ("SOES")  and 
SuperSOES  systems.  CTCI  also 


*  As  reflected  in  SR-NASD-00-80  and  SR- 
NASD-00-81,  x.25  CTCI  circuits  are  being  replaced 
with  TCP/IP  CTCI  circuits.  Pursuant  to  SR-NASEV- 
2001-67  and  SR-NASD-2001-«8.  the  fee  for  x.25 
CTCI  circuits,  which  has  remained  $200  per  month 
per  circuit— is  increased  to  $1,275  per  month  per 
circuit  until  the  date  of  the  termination  of  such 
circuits. 

*  See  Securities  Exchange  Act  Release  No.  43821 
(Jan.  8,  2001),  66  FR  3627  (Jan.  16,  2001);  Securities 
Exchange  Act  Release,  No.  43815  (Jan.  8,  2001),  66 
FR  3625  (Jan.  16,  2001);  and  Securities  Exchange 
Act  Release  No.  44144  (Apr.  2.  2001),  66  FR  18332 
(Apr.  6. 2001). 


processes  SelectNet  transaction 
confirmatiorf  reports. 

In  response  to  numerous  requests 
from  market  participants  that  Nasdaq 
upgrade  the  speed  and  reliability  of  its 
CTCI  data  transmission  environment. 
Nasdaq  began  the  process  last  year  of 
"sunsetting"  its  CTCI  x.25/bisynch 
network  in  favor  of  a  new  network  that 
provides  greater  capacity  and  a  more 
efficient  transmission  protocol.  The 
CTCI  x.25/bisynch  network  can  only 
transmit  data  up  to  19.2  kilobits  per 
second  ("kb").  The  new  CTCI  network 
operates  over  the  Enterprise  Wide 
Network  II  ("EWN II")  and  provides 
connectivity  over  more  powerful  56kb 
and  Tl  data  lines.  In  addition,  the  new 
CTCI  network  uses  the  industry- 
standard  TCP/IP  transmission  protocol, 
a  protocol  that  is  robust,  efficient,  and 
well  known  among  the  technical 
commimity.  In  order  to  take  advantage 
of  the  new  CTCI  network,  users  are 
required  to  upgrade  their  current  x.25/ 
19.2kb  lines  to  either  56kb  or  Tl  lines. 
Although  the  conversion  prbcess  has 
been  underway  since  January  of  this 
year,  as  of  late  November,  295  X.25CTCI 
circuits  held  by  60  firms  remained 
active.  Nasdaq  is  urging  non-members 
that  still  rely  upon  Aese  outmoded 
coimections  to  complete  their 


5  The  increase  will  not  be  imposed,  however,  on 
members  that  use  x.25  CTCI  circuits  solely  for  the 
purpose  of  accessing  the  Fixed  Income  Pricing 
System,  which  is  scheduled  to  be  replaced  by  a  new 
corporate  bond  trade  reporting  and  transaction 
dissemination  facility  known  as  TRACE  in  2.002. 
See  Securities  Exchange  Act  Release  No.  43873  (Jan. 
23,  2001),  66  FR  8131  (Jan.  29,  2001). 

"Nasdaq  has  indicated  that  those  members 
utilizing  the  remaining  x.25  CTCI  circuits  will  be 
unable  to  link  to  the  CTCI  system  at  the  end  of 
March.  Nasdaq  does  not  foresee  any  circumstances 
that  would  cause  it  to  adjust  the  date  of  termination 
of  the  x.25  era  circuits  at  this  time.  January  3. 


2002  telephone  conversation  between  John  Yetter. 
Assistant  General  Counsel.  Nasdaq,  and  |ohn 
Riedei.  Staff  Attorney,  Division,  Commission. 

'On  December  12.  2001.  Nasdaq  issued  a  Head 
Trader  alert  that  provided  notice  of  the  fee  increase 
and  posted  the  alert  on  the  NasdaqTrader.com 
website.  At  that  time,  Nasdaq  also  began  making 
direct  contacts  with  customers  that  continue  to  use 
x.25  CTCI  circuits  to  alert  them  of  the  change,  and 
had  contacted  all  non-members  that  might  be 
affected  by  SR-NASD-2001-88  within  several  days. 
See  Amendment  No.  1,  supra'note  3. 
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conversions  as  soon  as  possible.  Nasdaq 
believes  that  charging  a  higher  price  to 
non-members  that  have  failed  to  convert 
will  provide  them  with  a  financial 
incentive  to  complete  their  conversions 
in  a  timely  fashion  and  thereby  assist 
Nasdaq  in  achieving  its  goal  of 
terminating  this  almost  obsolete 
network.  Moreover,  as  more  and  more 
users  convert  to  TCP/IP,  Nasdaq's  per 
circuit  cost  of  continuing  to  offer  the 
X.25  CTCI  connections  increases.  Since 
the  x.25  CTCI  network  is  provisioned  to 
support  over  600  circuits,  Nasdaq 
believes  that  it  is  appropriate  to  pass 
through  the  expense  of  that  network  to 
those  firms  that  have  foiled  to  transition. 
The  fee  increase,  together  with 
continued  transition  support  £rom 
Nasdaq  staff,  will  allow  Nasdaq  to 
"sunset"  the  x.25  CTQ  network  on 
March  31,  2002  (or  sooner,  if  all  x.25 
CTCI  subscribers  have  transitioned  prior 
to  that  date). 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
including  Section  15A{b){5)  of  the  Act.8 
which  requires  that  the  rules  of  the 
NASD  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  (he  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

Nasdaq  has  either  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efifectiveiiess  of  the 
Propoeed  Rule  Change  and  Timing  fior 
Conmusrion  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in   . 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  All 
submissions  should  refer  to  file  number 
SR-NASD  2001-88  and  should  be 
submitted  by  February  4,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-1301  Filed  1-17-02;  8:45  am] 
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January  14,  2002. 

Pursuant  to  section  19(b)(l]  of  the 
Securities  Exchange  Act  of  1934 
{"Act"),i  and  Rule  19b-4  thereundCT.^ 
notice  is  hereby  given  that  on  December 
17,  2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 


"Association"),  through  its  subsidiary 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items,  I,  II, 
and  in  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  filed  the 
proposal  pursuant  to  section  19(b)(3)(A) 
of  the  Act,3  and  Rule  19b-4(f)(2) 
thereunder,'*  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  amend  NASD 
Rule  7010,  System  Services,  to  extend 
Nasdaq's  transaction  credit  pilot 
program  ("Program")  for  an  additional 
six  months,  through  June  28,  2002,  for 
Tape  A  and  B  reports.  No  other 
substantive  changes  are  proposed  to  the 
Program  at  this  time.  The  text  of  the 
proposed  rule  change  is  available,  at  the 
Association  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Siections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  proposes  to  extend  the 
Program  ^  for  an  additional  six  months, 
through  Jime  28,  2002,  to  provide  a 
transaction  credit  to  NASD  members 
that  exceed  certain  levels  of  trading 
activity  in  exchange-listed  securities. 
Nasdaq's  InterMarket  is  a  quotation, 
communication,  and  execution  system 
that  allows  NASD  members  to  trade 
stocks  listed  on  the  New  York  Stock 


•15U.S.C.  78o-3(b)(5). 


9 17  CFR  200.30-(a)(12). 
•  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-4. 


315U.S.C.  78s(b)(3)(A). 

*17CFR240.19b-4(f)(2). 

s  The  transaction  credit  can  be  applied  to  any  and 
all  charges  imposed  by  NASD  or  its  non-self- 
regulatory  organization  affiUates.  Any  remaining 
balance  may  be  paid  directly  to  the  member. 
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Exchange  ("NYSE")  and  the  American 
Stock  Exchange  ("Amex").e  The 
InterMarket  competes  with  regional 
exchanges  like  the  Chicago  Stock 
Exchange  ("CHX")  and  the  Cincinnati 
Stock  Exchange  ("CSE")  for  retail  order 
flow  in  stocks  listed  on  the  NYSE  and 
the  Amex.  The  Association  collects 
trade  reports  from  broker-dealers  trading 
these  securities  in  the  over-the-counter 
("OTC")  market  and  provides  the  trade 
reports  to  the  Consolidated  Tape 
Association  ("CTA")  for  inclusion  in  the 
Consolidated  Tape.  As  a  participant  in 
the  CTA  Plan,  the  NASD  is  entitled  to 
a  portion  of  the  revenue  that  the  CTA 
generates  by  selling  this  market  data 
information.  NASD's  share  of  the 
revenues  is  based  on  trades  that  it 
reports  on  behalf  of  these  broker-dealers 
in  NYSE-listed  securities  ("Tape  A") 
and  in  Amex-listed  securities  ("Tape 
B"). 

'The  Program  began  in  1999.^  Under 
the  Program,  the  NASD  shares  a  portion 
of  these  tape  revenues  by  providing  a 
transaction  credit  to  NASD  members 
who  exceed  certain  levels  of  OTC 
trading  activity  in  NYSE  and  Amex 
securities.  The  Program  helps 
InterMarket  market  makers  and 
investors  lower  costs  associated  with 
trading  listed  securities.  The  Program 
also  is  an  important  tool  for  Nasdaq  to 
compete  with  other  exchanges 
(particularly  the  CSE  and  the  CHX)  that 
offer  similar  programs  ^  and  thereby 
maintain  market  share  in  listed 
securities. 

The  Program  works  as  follows. 
Nasdaq  calculates  two  separate  pools  of 
revenue  &t>m  which  credits  can  be 
earned:  One  representing  40%  of  the 
gross  revenues  received  by  the  NASD 
from  the  CTA  for  providing  trade 
reports  in  NYSE-listed  securities 
executed  in  the  InterMarket  for 
dissemination  by  CTA  (Tape  A),  the  ^ 


^  Nasdaq's  InterMarket  formerly  was  referred  to  as 
Nasdaq's  "Third  Market.  See  Securities  Exchange 
Act  Release  No.  42907  ()une  7.  2000)  65  FR  37445 
Oune  14,  2000)  (SR-NASI>-00-32). 

7  See  Securities  Exchange  Act  Release  No.  41174 
(March  16, 1999),  64  FR  14034  (March  23. 1999) 
(SR-NASD-19-13).  The  SEC  issued  notice  of 
subsequent  extensions  of  the  Program.  See 
Securities  Exchange  Act  Release  Nos.  42095 
(November  3, 1999),  64  FR  61680  (November  12, 
1999)  (SR-NASI)-99-59);  42672  (April  12.  2000), 
65  FR  21225  (April  20,  2000)  (SR-NASIMJO-IO); 
42907  (June  7,  2000),  65  FR  37455  (June  14.  2000) 
(SR-NASD-00-32);  43831  (January  10,  2001),  66  FR 
4882  (January  18.  2001)  (SR-NASD-00-72);  44098 
(March  23,  2000).  66  FR  17462  (March  30.  2001) 
(SR-NASO-2001-15);  44734  (August  22.  2001),  66 
FR  4537  (August  26,  2001)  (SR-NASD-2001-42); 
and  44734A  (August  30,  2001),  66  FR  46853 
(September  7,  2001)  (correction). 

a  See  Securities  Exchange  Act  Release  Nos.  38237 
(February  4, 1997),  62  FR  6592  (February  12, 1997) 
(SR-CHX-97-01)  and  39395  (December  3, 1997),  62 
FR  65113  (December  10, 1997)  (SR-CSE-97-12). 


other  reppesenting  40%  of  the  gross 
revenue  received  from  CTA  for 
reportiM  Amex  trades  (Tape  B). 

Eligibility  for  transaction  credits  is 
based  on  concurrent  quarterly  trading 
activity.  For  example,  an  InterMarket 
participant  that  enters  the  market  for 
Tape  A  or  Tape  B  securities  during  a 
particular  quarter  and  prints  an  average 
of  500  daily  trades  of  Tape  A  securities 
during  the  time  it  is  in  the  market,  or 
that  averages  500  Tape  B  prints  during 
such  quarter,  would  be  eligible  to 
receive  transaction  credits  based  on  its 
trades  during  that  quarter.  Only  those 
NASD  members  that  continue  to  average 
an  appropriate  daily  execution  level  are 
eligible  for  transaction  credits  and  thus 
able  to  receive  a  pro-rata  portion  of  the 
appropriate  pool.^  These  thresholds 
permit  the  NASD  to  recover  appropriate 
administrative  costs  related  to  NASD 
members  that  do  not  exceed  the 
threshold  and  to  provide  an  incentive  to 
NASD  members  to  actively  trade  in 
these  securities. 

The  current  Program  expired 
December  31,  2001.  Because  the 
Program  has  helped  Nasdaq  maintain 
market  share  in  listed  securities,  Nasdaq 
proposes  to  extend  the  current  Program 
for  an  additional  six  months,  through 
Jime  28,  2002. 

2.  Statutory  Basis 

Nasdaq  believes  the  proposed  rule 
change  is  cori^istent  with  Section 
15A(b)(6)  of  the  Act,^"  in  that  the 
proposal  is  designed  to  promote  just  and 
equitable  principles  of  trade  and  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  national  market  system, 
and,  in  general  to  protect  investors  and 
the  public  interest.  Nasdaq  also  believes 
that  the  proposed  rule  change  is 
consistent  with  Section  15A(b)(5)  of  the 
Act  11  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  Association 
operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 


9  As  explained  in  Nasdaq's  original  pilot  filing, 
the  qualification  thresholds  were  selected  based  on 
Nasdaq's  belief  that  such  numbers  represent  clear 
examples  of  a  member's  commitment  to  operating 
in  the  InterMarket  and  completing  for  order  flow. 
See  Securities  Exchange  Act  Release  No.  41174 
(March  16,  1999),  64  FR  14034  (March  23,  1999) 
(SR-NASD-99-13).  Nasdaq  continues  to  believe 
that  such  threshold  numbers  represent  clear 
examples  of  a  member's  commitment  to  operating 
in  the  InterMarket. 

'015  U.S.C.  78o-3(b)(6). 

"  15  U.S.C  78o-3(b){5). 


burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

///.  Date  of  Effectiveness  of  the  Proposed 
Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act  '^  and 
subparagraph  {f)(2)  of  Rule  19b-4 
thereimder,'^  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Association.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wrriten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  espect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relatiang  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  file 
number  SR-NASD-2001-92  and  should 
be  submitted  by  February  8,  2002. 


"15  U.S.C.  78s(b)(3)(A)(ii). 
«3 17  CFR  240.19b-4(f)(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority''' 

Margaret  H.  McFarland, 
Deputy  Secretary.  | 

(FR  Doc.  02-1356  Filed  1-17-0(2;  8:45  am) 
HLUNG  CODE  aOIO-OI-* 

SECURITIES  AND  EXCHANGE 
COMMISSION  I 

pWaas*  No.  34-45275;  RIe  No.  SR-NYSE- 
2002-03] 

S«lf-Ragiilatory  Organizatfons;  ftotice 
of  Rling  and  Immadiata  Efflectivanass 
of  Propoaad  Rula  Change  and 
Amandmant  Na  1  Tharato  by  the  New 
York  Stock  Exchanga,  Inc.  Extending 
tha  PNot  Regarding  SharahoMar 
Approval  of  Stock  Option  Plana 
Through  March  11. 2002 

January  14,  2002. 

Pursuant  to  section  19  (bXD  of  the 
Securities  Excliange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  7, 
2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  0,  and  ID  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  January  14,  2002,  the  NYSE  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  Conunission  is  publishing 
this  notice  to  soUcit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons.  j 

1.  Seif'Segnlatory  Organization's 
Statement  of  the  Terms  of  Sabstance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend, 
until  March  11,  2002,  the  effectiveness 
of  the  amendments  to  sections  312.01, ' 
312.03  and  312.04  of  the  Exchange's 
Listed  Company  Manual  with  respect  to 
the  definition  of  a  "broadly-based" 
stock  option  plan,  which  were  approved 
by  the  Commission  on  a  pilot  basis  (the 
"Pilot")  on  June  4,  lOgg."  Xhe  Pilot  was 


subsequently  amended  and  extended  on 
March  30,  2001  ^  and  was  again 
extended  on  September  28,  2001.» 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  an  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  Purpose  of,  and  Statutory 
Basis  for,  the  Proposed  Rule  Change 

1.  Purpose 

On  July  13,  2000,  the  Exchange  filed 
a  proposed  rule  change  seeking  to 
extend  the  effectiveness  of  the  Pilot 
until  September  30,  2003.'  Following 
receipt  of  comments  from  interested 
parties  and  the  SEC  staff,  on  January  19, 
2001,  the  Exchange  amended  the  2000 
Extension  Request  to  shorten  the  three- 
year  extension  request  to  one  year  and 
to  amend  the  definition  of  "broadly 
based"  under  the  Exchange's  rule. 
While  the  2000  Extension  ftequest  was 
vmder  consideration,  the  Conunission 
extended  the  Pilot  to  provide  the 
Commission  and  the  Exchange  with 
additional  time  to  review  and  evaluate 
comment  letters.^  On  March  30,  2001, 
the  Commission  approved  the  2000 
Extension  Request,  which  amended  and 
extended  the  Pilot,  on  a  pilot  basis  until 
September  30,  2001. ^  The  Exchange's 
2001  Extension  Request  became 
effective  on  September  28,  2001,  on  a 


>«  17  GFR  200.3O-3(a)(12). 

» 15  U.S.C  78s(b)(l). 

2  17  CFR  240.19b-*. 

^  See  letter  from  Darla  C  Stuckey.  Corporate 
Secretary.  NYSE,  to  Nancy  |.  Sanow,  Assistant 
Director,  Division  of  Market  Regulation, 
Commission,  dated  January  14,  2002  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  NYSE  proposed 
to  change  the  requested  extension  period  for  its 
pilot  regarding  shareholder  approval  of  stock  option 
plans  &t>m  April  30.  2002.  as  originally  proposed, 
to  March  11,  2002.  Accordingly,  as  amended,  the 
NYSE's  pilot  would  expire  on  Maich  11.  2002. 

'•Securities  Exchange  Act  Release  No.  41479.  64 
FR  31667  (June  11. 1999)  (notice  of  filing  and  order 
granting  accelerated  approval,  on  a  pilot  basis,  to 


File  No.  SR-NYSE-98-32)  ("Original  Pilot 
Approval  Order"). 

5  Securities  Exchange  Act  Release  No.  44141,  66 
FR  18334  (April  6.  2001)  (order  granting  approval, 
on  a  pilot  basis,  to  the  File  No.  SR-NYSE-00-32). 

6  Securities  Exchange  Act  Release  No.  44886,  66 
FR  51083  (October  5,  2001)  (notice  of  filing  and 
immediate  effectiveness  of  File  No.  SR-NYSE- 
2001-37)  ("2001  Extension  Request"). 

'  Securities  Exchange  Act  Release  No.  43111 
(August  2,  2000).  65  FR  49046  (August  10,  2000) 
(notice  of  filing  of  File  No.  SR-NYSE-00-32) 
("2000  Extension  Request"). 

»  See  Securities  Exchange  Act  Release  Nos.  43329 
(September  22,  2000).  65  FR  58833  (October  2, 
2000)  (notice  of  filing  and  immediate  effectiveness 
of  File  No.  SR-NYSE-00-38);  43647  (November  30, 
2000).  65  FR  77407  (December  11,  2000)  (notice  of 
filing  and  immediate  effectiveness  of  File  No.  SR- 
NYSE-OO-52);  and  44018  (February  28,  2001),  66 
FR  13821  (March  7.  2001)  (notice  of  filing  and 
immediate  effectiveness  of  File  No.  SR-NYSB- 
2001-04). 

9  See  note  5  supra. 


pilot  basis,  and  extended  the  Pilot  until 
January  11,  2002  to  provide  additional 
time  to  evaluate  the  issues  presented  by 
the  Pilot.i°  One  comment  letter  was 
received  regarding  the  extension  of  the 
Pilot  by  the  2001  Extension  Request." 

The  Exchange  proposes  to  further 
extend  the  efi^ectiveness  of  the  Pilot 
until  March  11,  2002  to  provide 
additional  time  to  evaluate  the  issues 
presented  by  the  Pilot,  in  the  light  of 
recently  adopted  requirements  relating 
to  disclosure  of  equity  compensation 
plan  information.^^ 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  section  6(b)(5)  of  the 
Act,"  which  requires,  among  other 
things,  than  an  Exchange  have  rules 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equatable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

'"See  note  6  supra. 

"  See  letter  from  Sarah  A.B.  Teslick.  Executive 
Director,  Council  of  Institutional  Investors  ("CII")  to 
Jonathan  G.  Katz,  Secretary,  Office  of  the  Secretary, 
Commission,  dated  October  16,  2001.  The  CII 
commented  that  the  2001  Extension  Request  should 
have  been  released  for  public  comment  prior  to  the 
Commission  approving  another  extension  to  the 
Pilot  and  that  any  future  proposed  extensions 
should  be  released  for  prior  public  comment,  that 
the  Pilot  not  be  extended  after  January  11.  2002, 
that  the  NYSE  should  be  required  to  submit  a 
dilution  standard  for  approval  which  should  be  in 
place  before  the  2002  proxy  season,  and  that  the 
Commission  act  on  the  proposed  disclosure 
standards  for  stock  option  plans.  The  Commission 
notes  that  the  disclosure  standards  were  approved 
by  it  on  December  21,  2001.  See  infra  note  12 
below. 

>z  Release  Nos.  33-8048  and  34-45189  (December 
21,  2001),  67  FR  232  (January  2,  2002). 

"15  U.S.C.  78f(b)(5). 
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m.  Date  of  Effiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  proposed  rule  change,  as 
amended,  (1)  does  not  significantly 
affect  the  protection  of  investors  or  the 
public  interest;  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interests,  the  proposed  rule  change,  as 
amended,  has  become  effective  pursuant 
to  section  19Cb)(3)(A)  of  the  Act  i*  and 
Rule  19b-4(f)(6)  ^^  thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(0(6)  '^  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  pursuant  to 
Rule  19b-4(f){6)(iii),'7  the  Commission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  public  interest.  The 
Exchange  seeks  to  have  the  proposed 
rule  change,  as  amended,  become 
operative  on  or  before  January  11,  2002, 
in  order  to  allow  the  Pilot  to  continue 
in  effect  on  an  iminterrupted  basis.  In 
addition,  under  Rule  19b-4(f)(6)(iii),  the 
Exchange  is  required  to  provide  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date  or  such  shorter  time  as 
designated  by  the  Commission.  The 
Commission  waived  this  five-day  pre- 
notice  requirement  for  this  proposed 
rule  change. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change,  as  amended,  to 
extend  the  Pilot  through  March  11, 
2002,  become  operative  on  January  11, 
2002.  The  Commission  notes  that  unless 
the  Pilot  is  extended,  the  Pilot  will 
expire  and  the  provisions  of  sections 
312.01,  312.03,  and  312.04  of  the 
Exchange's  Listed  Company  Manual 
that  were  amended  in  the  Pilot  will 
revert  to  those  in  effect  prior  to  June  4, 
1999.  The  Commission  believes  that 
such  a  result  could  lead  to  confusion. 

The  commission  recognizes  that  the 
Pilot  has  generated  many  comment 
letters  frtim  commenters  that  do  not 
support  the  NYSE's  definition  of 
"broadly-based"  stock  option  plans 
imder  the  Pilot. '^  The  Commission  also 
notes  that  many  commenters  were 


critical  of  the  NYSE's  existing  rules  on 
broadly-based  plans  prior  to  the 
adoption  of  the  original  Pilot.  As  noted 
above,  if  the  Pilot  is  not  extended,  the 
rules  prior  to  the  Pilot  will  go  into 
effect.  The  proposed  rule  change,  as 
amended,  merely  extends  the  duration 
of  the  Pilot  for  only  a  short  period  of 
time  and  does  not  deal  with  the 
substantive  issues  presented  by  the  Pilot 
itself. 

Based  on  these  reasons,  the 
Commission  believes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  that  the 
proposed  rule  change,  as  amended,  to 
extend  the  Pilot  through  March  11, 
2002,  become  operative  on  January  11, 
2002. '«  At  any  time  within  60  days  of 
the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitatioii  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  File 
No.  SR-NYSE-2002-03  and  should  be 
submitted  by  February  8,  2002. 


"  15  U.S.C.  78s(b)(3)(A). 
15 17  CFR  240.19b-4(f)(6). 

"17  CFR  240.19b-4(f)(6)(iii). 
1"  See  Original  Pilot  Approval  Order,  note  4 
supra. 


I'For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  notes  that  it 
has  considered -the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 2° 

Margaret  H.  McFarland,  < 

Deputy  Secretary. 

IFR  Doc.  02-1353  Filed  1-17-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45274;  RIe  Na  SR-NYSE- 
202-04] 

Self-Regulatory  Organizations;  Notice  ■ 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.,  to  Reset 
the  Implementation  Date  for  Exchange 
Rules  1 34, 407 A,  and  41 1 ,  Relating  to 
Error  Accounts  Procedures 

January  14.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  7, 
2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange"),  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  commfents  on  the  proposed  rule 
change  horn  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  seeks  to 
extend  the  Exchange-imposed 
implementation  date  for  Rules  134, 
407A,  and  411  (relating  to  members' 
error  accounts  and  error  account 
procedures)  from  January  7,  2002  to 
February  4,  2002. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Exchange  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


2*17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change  ■ 

1.  Purpose  ' 

The  Commission  recently  approved 
amendments  to  Rules  134. 407 A,  and 
411  relating  to  members'  error  accounts 
and  error  account  procedures.  The 
Exchange  had  intended  to  implement 
these  changes  on  January  7,  2002. ^ 
However,  feedback  from  several 
members  and  member  organizations 
indicated  that  they  will  need  additional 
time  to  implement  procediues, 
including  automatic  surveillance 
procedures,  to  fully  comply  with  the 
provisions  of  Rules  134, 407A.  and  411. 
Therefore,  the  Exchange  proposes  to 
change  the  implementation  date  from 
January  7,  2002  to  February  4,  2002. 

2.  Statutory  Basis 

The  NYSE  states  that  the  basis  for  the 
proposed  rule  change  is  the  requirement 
under  section  6(b)(5)  of  the  Act "  that  an 
exchange  have  ndes  that  are  designated 
to  promote  just  and  equitaUe  principles 
of  trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  fr'ee  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in,  furtherance 
of  the  purpose  of  the  Act.   \ 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants,  or  Others 

The  Exchange  has  neithw  solicited 
nor  received  written  comments  on  the 
proposed  rule  change.        { 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  NYSE  has  designated  the 
proposed  rule  change  as  constituting  a 
stated  policy,  practice  or  interpretation 
with  respect  to  the  meaning, 
administration,  or  enforcement  of  the 
NYSE  rules  to  which  it  relates,^  which 
renders  the  proposal  effective  upon 


filing  with  the  Commission  piwsuant  to 
section  19(b)(3)(A)  of  the  Act  ^  and  Rvde 
19b-4(f)(3)  thereunder.^ 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  it  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  FifOi 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  at  the  NYSE.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-04,  and  should  be   • 
submitted  by  February  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-1354  Filed  1-17-02;  8:45  ami 
BiLUNG  cooe  MnO-01-M 


'  See  Securities  Exchange  Act  Release  No.  44769 
(September  6,  2001).  66  FR  44710  (September  13. 
2001)  (approval  order  concerning  File  No.  SR- 
NYSE-99-25). 
.  ••15U.S.C785b)(5). 

s  See  letter  from  Daria  C.  Stuckey.  NYSE,  to 
Katherine  A.  England,  assistant  director.  Division  of 
Market  Regulation,  Commission,  dated  )anuary  9, 
2002. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45254;Vile  Nos.  SR-Phlx- 
00-02  and  SR-Phlx-0(M»] 

Self-Aeguiatory  Organizations;  OrdeC 
Granting  Approval  to  Proposed  Rule 
Changes  by  the  Philadelphia  Stock 
Exchange,  Ihc.  Relating  to  Equity 
Trading  Permits  and  Notice  and  Order 
Granting  Accelerated  Approval  to 
Amendments  No.  3  Thereto 

January  9.  2002. 
I.  Introduction 

On  January  12,  2000,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  thie  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereimder,^  a  proposed  rule  change  to 
amend  its  Certificate  of  Incorporation  to 
add  a  new  article  authorizing  the  Board 
of  Governors  to  issue  Equity  Trading 
Permits  ("ETPs").^  The  Exchange  filed 
amendments  to  the  proposed  rule 
change  on  May  30,  2000"  and  July  12, 
2000.^  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  September  1,  2000.^  On 
December  17,  2001,  the  Exchange  filed 
Amendment  No.  3  to  the  proposal.' 

Also  on  January  12,  2000,  the 
Exchange  submitted  to  the  Commission, 
pursuant  to  Section  19(b)(1)  of  the  Act" 
and  Rule  19b-4  thereunder ,9  a  proposed 


6  15  U.S.C.  78s(b)(3)(A). 
'  17  CFR  240.19b-4(f)(3). 
»17CFR200.30-3(a)(12). 


'  15  U.S.C.  78sCb)(l). 
2  17CFR240.19b-4. 
5SR-Phlx-00-02. 

♦  See  Letter  from  Carls  Behnfeldt,  Counsel,  Phlx, 
to  Sonia  Patton.  Staff  Attorney,  Division  of  Market 
Regulation  ("Division").  Commission,  dated  May 
25,  2000. 

'  See  Letter  from  Carla  Behnfeldt,  Counsel,  PhU, 
to  Sonia  Patton,  Staff  Attorney,  Division, 
Commission,  dated  July  11, 2000. 

•  See  Securities  Exchange  Act  Release  No.  43211 
(August  25.  2000).  65  FR  532S1. 

'  See  Letter  from  Mark  I.  Salvacion.  Director  and 
Counsel,  Phlx.  to  Belinda  Blaine,  Associate 
Director,  Division,  Commission,  dated  December 
14,  2001  ("Amendment  No.  3  to  SR-Phlx-00-02"). 
In  Amendment  No.  3,  the  Exchange  amended  the 
Certificate  of  Incorporation  to:  (1)  Provide  that 
permit  holders  may  serve  on,  or  nominate 
candidates  for  the  Board  of  Governors  or 
Committees;  and  (2)  clarify  that  permit  holders  are 
not  members  of  the  Exchange  for  purposes  of 
Delaware  General  Corporate  Law  ("DGCL")  and 
shall  have  no  rights  or  privileges  conferred  upon 
members  of  a  nonstock  corporation  solely  by  DGCL. 
In  Amendment  No.  3.  the  Exchange  also 
represented  that  the  Board  of  Governors  will 
appoint  a  qualified  ETP  holder,  or  associated 
person  thereof,  to  the  Exchange's  Business  Conduct 
Committee  at  the  next  annual  appointment  of 
Business  Conduct  Committee  members,  presently 
scheduled  for  March  2002.  Lastly,  the  Exchange 
stated  that  it  has  authorized  the  Board  of  Governors 
to  issue  only  75  permits. 

•15  U.S.C.  78s(b)(l). 

•17  CFR  240.19b-*. 
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rule  change  to  adopt  a  rule  setting  forth 
the  terms  and  conditions  of  ownership 
of  ETPs.i"  The  Exchange  filed 
amendments  to  the  proposed  rule 
change  on  May  30,  2000 ' '  and  July  12, 
2000. '2  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  September  1,  2000.  ^^  On 
December  17,  2001,  the  Exchange  filed 
Amendment  No.  3  to  the  proposal.'-* 

The  Commission  received  two 
comment  letters  regarding  the 
proposals.'"^  This  notice  and  order 
approves  both  proposed  rule  changes,  as 
amended,  and  solicits  comments  from 
interested  persons  oh  Amendment  No.  3 
to  each  proposed  rule  change. 

n.  Description  of  the  Proposal 

A.  SR-Phlx-00-02 

The  Exchange  proposes  to  amend  its 
Certificate  of  Incorporation  by  adding  a 
new  Article  Twenty-First  ("Article 
Twenty-First")  that  authorizes  the 
Exchange's  Board  of  Governors 


'°SR-Phlx-00-03. 

"  See  Letter  fttjm  Carla  Behnfeldt,  Counsel.  Phlx. 
to  Sonia  Patton.  Staff  Attorney,  Division. 
Commission,  dated  May  25,  2000. 

■2  See  Letter  from  Carla  Behnfeldt,  Counsel,  Phlx, 
to  Sonia  Patton,  Staff  Attorney,  Di\ision, 
Commission,  dated  )uly  11,  2000. 

'3  See  Securities  Exchange  Act  Release  No.  43212 
(August  25,  2000).  65  FR  53253. 

'•«  See  Lette^om  Mark  I.  Salvacion.  Director  and 
Counsel,'  Phlx,  to  Belinda  Blaine.  Associate 
Director,  Division,  Commission,  dated  December 
14,  2001  ("Amendment  No.  3  to  SR-Phlx-00-03 "). 
In  Amendment  No.  3,  the  Exchange:  (1)  Amended 
proposed  Rule  23(a)  to  specify  that  it  will  issue  a 
maximum  of  75  ETPs:  (2)  deleted  a  provision  in 
proposed  Rule  23(b)  which  would  have  required 
that  ETP  holders  be  at  least  the  minimum  age  of 
maiority  as  it  was  inconsistent  with  a  By-Law 
requirement  that  the  those  applying  for  exchange 
membership  by  twenty-one  years  of  age:  (3) 
expanded  the  language  of  proposed  Rule  23(c)  to 
clarify  that  ETP  holders  are  deemed  to  be  members 
for  purposes  of  eligibility  requirements  to  serve  on 
the  Board  of  Governors  or  Exchange  Committees 
and  for  the  purpose  of  nominating  candidates  for 
the  Board;  (4)  amended  proposed  Rule  23(c)  to 
clarify  that  permits  issued  by  the  Exchange  are  not 
"Regular"  or  "Convertible"  memberships  of  the 
Exchange,  and  are  not  members  for  purposes  of 
DGCL  and  shall  have  no  rights  or  privileges 
conferred  on  members  of  a  nonstick  corporation 
solely  by  DGCL:  (5)  amended  proposed  Rule  23(e) 
to  clarify  that  ETP  holders  shall  bie  subject  certain 
Exchange  fees  and  charges,  but  not  to  annual 
membership  dues,  technology  fees  or  capital 
assessments:  and  (6)  amended  proposed  Rule  239i) 
to  clarify  that  ETP  organizations  will  be  required  to 
post  security  writh  the  Exchange,  the  proceeds  of 
which  may  be  applied  by  the  Exchange  upon 
termination  of  any  ETP  in  the  same  manner  as 
proceeds  of  membership  transfers  under  Exchange 
By-Law  15-3. 

>5  See  letters  from  Matthew  D.  Wayne,  Vanasco, 
Wayne  &  Genelly,  to  Jonathan  G.  Katz,  Secretary, 
Commission,  dated  February  25,  2000  ("Wayne 
Letter"),  and  William  W.  Uchimoto.  Executive  Vice 
President  and  General  Counsel,  Ashton  Technology, 
to  Jonathan  G.  Katz,  Secretary,  Commission,  dated 
September  5.  2000  ("Ashton  Letter").  These  letters 
were  sent  in  response  to  both  proposed  rules  . 
changes. 


("Board")  to  issue  trading  permits  that 
would  allow  the  holders  of  such  permits 
to  conduct  business  on  the  Exchange. 
Article  Tw6nty-First  also  authorizes  the 
Board  to  adopt  rules  governing,  among 
other  things,  the  terms,  conditions, 
number,  and  transferability  of  permits, 
the  qualifications  that  members  and 
non-members  must  meet  to  be  issiled  a 
permit,  and  the  dues  and  other  charges 
to  be  paid  to  the  Exchange  in 
connection  with  the  permits.  1" 

Article  Twenty-First  permits  the 
Board  to  authorize  the  Chairman  of  the 
Board  or  any  Board  committee  to 
exercise  any  powers  of  the  Board  with 
respect  to  the  permits.  Article  Twenty- 
First  also  provides  that  permit  holders 
shall  be  eligible  to  serve  on,  or  nominate 
candidates  for  election  to,  the  Board  or 
Committees  thereof  or  other  Exchange 
Committees  referred  to  in  the  By-Law  or 
Rules  of  the  Exchange. ''' 

Article  Twenty-First  is  intended  to 
give  the  Board  the  flexibility  to  create  a 
means,  other  than  the  purchase  or  lease 
of  an  Exchange  membership,  for 
qualified  persons  to  acquire  trading 
rights  on  the  Exchange.  The  Exchange's 
Certificate  of  Incorporation  provides 
that  the  purpose  of  th^  Exchange  is  to 
"act  as  and  to  provide  a  securities 
exchange  where  the  [Exchange's] 
members  and  other  persons  authorized 
by  it.can  (do  business]."  "*  In  Article 
Twenty-First,  the  Exchange  makes  clear 
that  such  "other  persons"  authorized  to 
do  business  at  the  Exchange  includes 
holders  of  trading  permits  authorized  by 
the  Board. 

B.  Phlx-00-03 

Phlx  Rule  23  will  govern  the  terms 
and  conditions  of  ETPs,  which  are 
intended  to  confer  access  privileges  to 
the  Exchange's  equity  trading  floor. '^ 


'®The  Conunilssion  notes  and  the  Exchange  has 
acknowledged  that  any  such  action  undertaken 
pursuant  to  Board  resolution  and  not  proposed  to 
be  set  forth  in  the  rules  of  the  Exchange  would 
nonetheless  be  filed  with  the  Commission  to  the 
extent  required  pursuant  to  Section  19(b)  of  the  Act 
and  Commission  rules  thereunder. 

' '  See  Amendment  No.  3  to  SR-Phlx-00-03 , 
supra  note  6. 

»*Phlx  Certificate  of  Incorporation,  Article  Third 
(emphasis  added).  The  Exchange  notes  that  the 
Commission  has  previously  approved  the  issuance 
by  the  Exchange  of  foreign  currency  options 
participations  ("FCO  Participations")  pursuant  to 
which  both  Exchange  members  and  non-members 
may  trade  foreign  currency  options  on  the 
Exchange.  See  Securities  Exchange  Act  Release  No. 
19134  (October  14.  1982).  47  FR  46949  (October  21, 
1982). 

»«The  Exchange  has  a  proposal  pending  with  the 
Commission  to  amend  its  schedule  of  dues,  fees, 
and  charges  to  provide  that  the  Exchange's  existing 
application  fee  and  initiation  fee  apply  to  ETPs,  and 
to  impose  monthly  ETP  fees.  See  SR-Phlx-00-04. 
Finally,  Stock  Clearing  Corporation  of  Philadelphia 
("SCCP")  has  proposed  a  change  to  its  certificate  of 
incorporation  and  to  SCCP  Rule  3  pursuant  to 


Phlx  Rule  23  establishes  two  classes  of 
ETPs.  Regular 'Equit>'  Trading  Permits 
("Regular  ETPs")  authorize  their  holders 
to  trade  equity  securities  on  any  facility 
of  the  Exchange,  in  any  capacity 
permitted  to  members,  including  as  a 
specialist,  Off-Floor  Equity  Trading 
Permits  ("Off-Floor  ETPs'')  allow 
holders  electronic  and  telephonic 
access,  but  not  physical  access,  to  the 
Exchange  floor. 

Phlx  Rule  23(a)  provides  that  the  two 
classes  of  ETPs  may  be  issued  by  the 
Exchange  to  applicants  pursuant  to 
resolution  of  the  Board  of  Governors 
("Board")  for  such  fee  as  may  be 
established  from  time  to  time  by  the 
Board.  The  Exchange  may  issue  a 
maximum  of  75  ETPs.^"  " 

Phlx  Rule  23(b)  requires  ETP 
applications  to  be  approved  by  the 
Exchange.  The  application  process  for 
applicants  who  are  not  members  of  the 
Exchange  would  also  include  an 
admissions  determination  by  the 
Exchange's  Admissions  Committee.  ETP 
applicants  who  are  members  of  the 
Exchange  when  they  apply  for  an  ETP 
would  have  already  received  a  favorable 
admissions  determination  by  the 
Exchange's  Admissions  Committee. 
With  respect  to  ETP  applicants  who  are' 
not  Exchange  members,  the  admissions 
process  would  be  the  same  as  that 
currently  required  in  connection  with 
membership  applicants,  and  the 
decision  to  grant  or  deny  an  application 
for  admission  as  an  ETP  holder  would 
be  made  by  the  Admissions  Committee 
under  its  established  procedures.^'  Phlx 
Rule  23(b)  also  requires  the  applicant  to 
sign  a  pledge  to  abide  by  the  By-Laws 
and  rules  of  the  Exchange  and  to  submit 
to  the  Exchange's  disciplinar\' 
jurisdiction. 

Phlx  Rule  23(c)  provides  that,  except 
as  may  be  otherwise  set  forth  in  the  Rule 
or  in  other  rules  of  the  Exchange  or 
effective  Commission  filings,  an  ETP 
holder  will  have  the  right  to  transact 
business  on  the  floor  of  the  Exchange  to 
the  same  extent  and  in  the  same 
manner,  and  would  be  deemed  to  have 
the  same  rights  and  obligations,  as  a 
member  of  the  Exchange  without 
options  privileges. ^2  It  also  establishes 


which  SCCP  may  treat  ETP  holders  as  Phlx 
members  for  purposes  of  clearing  services  it 
provides.  See  Securities  Exchange  ■\ct  Release  No. 
45255  (January  9.  2002)  (SR-SCCP-00-01). 

20 See  Amendment  No.  3  to  SR-Phlx-00-03. 
suprxj  note  14. 

2>  Phlx  Rule  901,  Denial  of  and  Conditions  to 
Membership,  sets  forth  certain  criteria  for 
membership  decisions  which  would  also  apply  to 
any  determination  to  issue  an  ETP  to  an  applicant 
who  is  not  already  a  Phlx  member. 

2-  The  Commission  has  in  the  past  approved  the 
Exchange's  issuance  of  Foreign  Currency  Options 

Continued 
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that  an  ETP  holder  will  not  be  entitled 
by  virtue  of  the  ETP  to  vote  in  any 
election  or  on  any  amendment  to  the 
By-Laws  or  on  any  other  matter,  or  to 
petition  or  to  be  counted  as  part  of  a 
quorum  at  meetings  of  members.  ETP 
holders  will,  however,  be  eUgible  to 
serve  on,  and  nominate  candidates  for, 
the  Board  of  Governors  and  Exchange 
committees  if  elected  or  appointed  and 
subject  to  existing  qualification 
requirements  for  service,  to  the  same 
extent  as  members.^a  Because  an  ETP 
confers  no  equity  interest  in  Exchange 
assets  or  property,  Phlx  Rule  23(c) 
establishes  clearly  that  an  ETP  will  not 
entitle  its  holder  to  share  in  any 
distribution  of  the  assets  or  funds  of  the 
Exchange  in  the  event  of  any  voluntary 
or  involuntary  liquidation,  dissolution, 
or  winding  up  of  the  affairs  of  the 
Exchange,  or  to  purchase  options 
privileges.  Finally,  Phlx  Rule  23(c) 
provides  that  specialist  members  who 
elect  to  sell  or  lease  their  memberships 
in  favor  of  Regular  ETPs  would  continue 
to  be  specialists  in  their  allocated 
securities. 

Phlx  Ride  23(d)  establishes  the  rights 
of  holders  of  Off-Floor  ETPs.  An  Off- 
Floor  ETP  holder  will  be  able,  if 
accompanied  by  a  regular  member,  to 
visit  the  floor  of  the  Exchange,  but  will 
not  have  the  privilege  of  transacting 
business  on  it.  Consequently,  an  Off- 
Floor  ETP  holder  will  not  be  eligible  to 
apply  fat  specialist  privileges.  With  this 
exception,  an  Off-Floor  ETP  holder  will 
have  the  same  rights  as  a  Regular  ETP  . 
holder.  In  particular,  an  Off-Floor  ETP 
holder  will  be  authorized,  for  the 
purpose  of  trading  equity  securities,  to 
maintain  electronic  or  telephonic  access 
to  (i)  the  floor  facilities  on  the  equities 
floor  of  the  Exchange  of  a  member  or 
member  organization  or  a  Regular  ETP 
holder,  (ii)  the  Philadelphia  Stock 
Exchange  Automated  Communication 
and  Execution  System  ("PACE"),^''  and 


Participations  ("FCX)  Participations").  Like  holders 
of  FCO  Participations.  ETP  holders  would  generally 
be  subject  to  Phlxs  rules  and  By-Laws  but  would 
not  be  entitled  to  all  the  rights  an  privileges  granted 
to  Phbc  members.  See  Seciuities  Exchange  Act 
Release  No.  19134  (Oct.  14.  1982),  47  FR  46949 
(Oct.  21.1982). 

J3  ETP  holders  will  be  deemed  to  be  "members" 
and  ETP  organizations  will  be  deemed  to  be 
"member  organizations"  for  the  purpose  of 
eligibility  to  serve  on  the  Board  or  Exchange 
Committees,  and  nominate  candidates  for  the 
Board.  However.  ETP  holders  shall  only  have  such 
rights,  privileges,  and  obligations  as  are  expressly 
set  forth  in  the  Certificate  of  Incorporation,  Rule  23, 
or  resolutions  of  the  Board.  References  in  Exchange 
Rules,  By-Laws  or  the  Certificate  of  Incorporation 
to  "members"  shall  includes  ETP  holders.  See 
Amendment  No.  3  to  SR-Phlx-0(M)3,  supra  note 
14. 

2«PACE'is  the  Exchange's  automatic  order  routing 
and  execution  system  on  the  equity  trading  floor. 
PACE  accepts  orders  for  manual  and  automatic 


(iii)  such  other  automated  trading 
systems  of  the  Exchange  as  may  be 
made  available  to  members  of  the 
Exchange  without  options  privileges. 

Phlx  Rule  23(e)  establishes  the  ability 
of  the  Exchange  to  impose  fees  and 
charges  on  ETP  holders.  An  ETP  holder 
will  be  subject  to  the  same  obligations 
and  duties  (including  the  payment  of 
Exchange  fees  and  charges)  imposed  on 
Exchange  members,  except  that  ETP 
holders  will  not  be  charged  annual 
membership  dues,  technology  fees,  or 
any  capital  assessments  that  could  be 
imposed  in  the  future.^s  Phbc  Rule  23(e) 
establishes  that  all  provisions  of  the 
Exchange's  Certificate  of  Incorporation 
and  By-Laws,  and  the  rules,  regulations, 
requirements,  orders,  directions  and 
decisions  adopted  pursuant  to  them 
which  by  their  terms  are  applicable  to 
Exchange  members  will  also  apply  to 
ETP  holders  unless  their  application  is 
inconsistent  with  the  provisions  of  Rule 
23.  Likewise,  all  references  in  such 
documents  to  "non-members"  will  not 
be  construed  to  apply  to  ETP  holders. 
Consistent  with  Phlx  Rule  23(e),  the 
Exchange  intends  to  charge  a  $200 
application  fee  for  every  ETP 
application  made  by  members  and  non- 
members.  Non-member  applicants  for 
ETPs  will  also  be  required  to  complete 
the  same  admissions  process  required 
by  the  Exchange  for  membership 
applicants,  and  will  be  charged  the 
$1,500  initiation  fee  upon  issuance  of 
the  ETP  just  as  members  are  charged 
this  fee  upon  election  to  membership. 
After  an  ETP  is  issued,  its  holder  will 
be  subject  to  the  same  fees  as  Phlx 
members  (except  as  otherwise  noted  in 
Phlx  Rule  23(e))  in  addition  to  a 
monthly  ETP  fee. 

Phlx  Rule  23(f)  makes  clear  that, 
unlike  a  membership,  an  ETP  may  not 
be  transferred  by  lease,  sale,  gift, 
involuntary  transfer,  or  any  other  means 
or  as  collateral  to  secure  any  obligation, 
except  that  an  ETP  may  be  transferred 
within  the  holder's  ETP  organization  to 
(i)  an  individual  who  has  applied  for 
and  been  approved  by  the  Admissions 
Committee  as  an  ETP  holder,  or  (ii)  an 
"inactive  nominee"  registered  as  such 
with  the  Exchange. 

Phlx  Rule  23(g)  provides  that  an 
individual  ETP  holder  associated  with  a 
broker-dealer  will  be  required  to  qualify 


execution  in  accordance  with  the  provisions  of  Rule 
229,  which  governs  the  PACE  System  and  defines 
its  objectives  and  parameters. 

25  In  particular,  they  will  not  be  subject  by  virtue 
of  the  ETP  to  the  Exchange's  SI  .500  capital  funding 
fee.  See  Securities  Exchange  Act  Release  No.  42993 
(June  29,  2000).  65  FT*  42415  (July  10,  2000).  Fees 
proposed  to  be  assessed  by  the  Exchange  with 
respect  to  ETPs  are  described  in  SR-Phlx-00-04. 
See  Amendment  No.  3  to  SR-Phlx-00-03,  supra 
note  14. 


such  broker-dealer  as  an  ETP  firm  or  an 
ETP  corporation  just  as  a  member  would 
register  it  as  a  member  firm  or  member 
corporation  under  current  Exchange 
rtdes.26  Except  to  the  extent  otherwise 
set  forth  in  Phlx  rule  23  or  in  other 
Exchange  rules  or  effective  Commission 
filings,  an  ETP  organization  will  have 
the  same  rights  and  obligations  as  a 
member  organization  of  the  Exchange. 
The  organization  would  cease  to  be  an 
ETP  organization  of  the  Exchange  upon 
termination  of  the  ETP  pursuant  to 
which  the  ETP  organization  is  qualified. 

Phlx  Rule  23(g)  also  requires  every 
ETP  applicant  whose  fees  are  to  be  paid 
by  such  ETP  organization  to  file,  along 
with  his  or  her  ETP  application,  an 
agreement  between  the  ETP  applicant 
and  the  ETP  organization  (an  "ETP  Use 
Agreement")  providing  that  the  ETP 
organization  may  direct  the  transfer  of 
the  ETP  to  another  qualified  individual 
within  the  ETP  organization  and  that 
the  ETP  holder  may  not  object  to  such 
transfer.  The  ETP  Use  Agreement  is  in 
some  respects  analogous  to  the  A-B-C 
Agreement  provided  for  in  Exchange 
Rule  930  pursuant  to  which  a  member 
contributes  the  use  of  a  membership  to 
the  membership  organization.  Like  the 
A-B-C  Agreement  provided  for  in  Rule 
940,  the  ETP  Use  Agreement  would 
restrict  the  use  of  the  ETP  by  its  holder 
in  the  event  of  the  holder's  termination 
of  his  association  with  the  ETP 
organization.^^ 

Phlx  Rule  23(h)  permits  the  Exchange 
to  suspend  or  expel  an  individual  ETP 
holder  on  the  same  basis  as  a  member. 
It  also  permits  the  Exchange  to  amend 
the  terms  of,  to  discontinue  offering  or 
to  terminate  existing  ETPs  of  one  or 
more  classes  at  any  time  upon  thirty 
days  written  notice.  Similarly,  Phlx 
Rule  23(h)  requires  an  ETP  holder  to 
provide  the  Exchange  thirty  days 
written  notice  prior  to  termination  of 
the  ETP.  The  Exchange  is  required  to 
provide  notice  of  an  ETP's  termination 
to  the  membership  in  the  same  manner 
it  provides  notice  of  a  proposed  transfer 
of  a  membership.  The  ETP  holder  will 
remain  liable  for  all  obligations  incurred 
as  an  ETP  holder  until  these  obligations 
are  discharged,  and  the  Exchange  is    * 
authorized  to  draw  upon  any  security 
provided  pursuant  to  Ride  23(i). 
discussed  below,  for  the  payment  of 
such  obligations  at  any  time  if  they 
remain  unpaid  as  of  the  date  of 
termination. 


26  Like  Exchange  members,  an  ETP  holder  will  be 
required  to  be  associated  with  a  registered  broker- 
dealer. 

2' The  A-B-C  Agreement  contains  additional 
provisions  arising  from  the  division  of  equitable 
and  legal  title  to  membership,  a  concept  which  is 
inapplicable  to  ETPs. 
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Phbc  Ride  23(i)  requires  ETP 
organizations  to  provide  acceptable 
security  for  payment  of  any  claims 
pursuant  to  By-Law  15-3  upon 
termination  of  an  ETP.  The  proceeds  of 
the  posted  security  may  be  applied  by 
the  Exchange  upon  termination  of  any 
ETP  in  the  same  maimer  as  proceeds  of 
membership  transfers  under  By-law 
15-3.2*  The  security  requirement  may 
be  met,  at  the  option  of  the  ATP 
organization,  by  providing  a  letter  of 
credit  or  other  guaranty  acceptable  to 
the  Exchange,  or  by  depositing  $50,000 
with  the  Exchange  to  be  held  in  a 
segregated  account  with  all  other  such 
deposits  and  held  by  the  Exchange  as 
security.  The  security  required  is  the 
same  for  each  ETP  organization, 
regardless  of  the  number  of  ETPs  issued 
to  its  associated  persons,  and  is 
unrelated  to  any  security  requirement 
established  by  SCCP.^^  The  requirement 
does  not  apply  to  member  organizations 
or  ETP  organizations  that  have  been  in 
good  standing  at  the  Exchange  for  the 
previous  year.  Consequently,  ETP 
organizations  in  good  standing  for  one 
year  after  providing  such  security  will 
be  entitled  to  its  return,  subject  to  any 
prior  or  appending  claims.  Finally,  Phbc 
Rule  23(i)  makes  clear  that  at  such  time 
as  no  ETP  holders  remain  associated 
with  the  ETP  organization,  the  Exchange 
shall  release  any  remaining  security 
following  payment  of  claims  pursuant 
by  By-Law  15-3  and  upon  execution  by 
the  ETP  holder  and  ETP  organization  of 
releases  satisfactory  to  the  Board  of 
Governors. 

The  Exchange  expects  to  first 
undertake  the  ETP  offering  by 
distributing  an  informational  circular 
and  an  ETP  Application  Form  to  be 
completed  and  returned  to  the  Exchange 
together  with  payment  of  the  Exchange's 
application  fee.  In  addition  to  the  ETP 
Application  Form,  applicants  who  are 
not  Exchange  members  will  be  required 
to  supply  to  the  Admissions  Committee 
all  information  required  for  that 
Committee  to  make  an  admissions 
determination  under  its  established 
procedures,  as  discussed  above. 

m.  Summary  of  Comments 

The  Commission  received  two 
comment  letters  in  response  to  the 
proposed  rule  changes. 3°  One 
commenter  expressed  general  support 
for  the  proposal,  stating  that  it  would 
place  the  Phlx  "in  a  pro-competitive 
position  with  other  exchanges  that  have 
reduced  the  cost  of  access  to  electroiiic 


trading  facilities."  '^  The  other 
commenter,  however,  challenged  the 
Phlx's  authority  to  authorize  the  Board 
to  issue  trading  permits  without  a 
membership  vote,  and  stated  that  the 
purpose  of  the  proposal  was  to  harm 
persons  who  lease  seats  to  members 
wishing  to  trade  on  the  Phlx  Floor 
("Lessors").32 

The  commenter  argued  that  the  Phlx 
Certificate  of  Incorporation 
contemplates  a  fixed  number  of 
membership  seats,  possession  of  which 
gives  a  person  or  entity  access  and 
trading  rights  to  the  Phlx  trading  floor. 
Issues  relating  to  membership  seats, 
including  different  classes  of  members, 
are  governed  by  the  Exchange's  By- 
Laws,  according  to  the  commenter.  The 
commenter  goes  on  to  argue  that  the 
proposed  ETPs  are  "de  facrto 
membership  seats,"  and  thus  should  be 
governed  by  the  By-Laws,  a  change  to 
which  requires  a  membership  vote,  not 
the  Certificate  of  Incorporation.  The 
commenter  describes  the  addition  of  a 
new  article  to  the  Certificate  of 
Incorporation  to  create  the  ETPs  as  an 
attempt  by  tha  Exchange  to  do  an  end- 
run  aroimd  its  By-Laws,  and  avoid  a  full 
membership  vote  on  the  proposal. ^^ 

The  Exchange,  however,  believes  that 
the  Certificate  of  Incorporation  already 
permits  ETPs,  and  that  an  amendment 
of  the  Exchange's  By-Laws  is  not 
required.  FurAer,  the  Exchange  believes 
that  the  proposed  amendment  to  the 
Certificate  of  Incorporation  authorizes 
ETPs  in  any  event  and  supersedes  any  . 
inconsistent  provision  in  the  By-Laws  as 
a  matter  of  basic  corporate  law. 

The  Wayne  Letter  also  contends  that 
the  Exchange's  proposal  to  create  ETPs 
is  part  of  "a  methodical  plan  to  destroy 
both  Lessors  and  the  value  of  PHLX 
membership  seats."  The  commenter 
states  that  "(tlhrough  the  proposed 
trading  permits,  the  PHLX  is  attempting 
to  divert  seat  rental  income  from  Lessors 
directly  to  the  Exchange,"  and  that  it  is 
the  intention  of  the  Board  that  if  the 
proposal  is  approved,  persons  wishing 
to  trade  on  the  Exchange  will  purchase 
a  permit  rather  than  lease  a  seat.  The 
commenter  states  that  the  Board  owes  a 
fiduciary  duty  to  Lessors,  which 
prohibits  it  from  competing  directly 
against  Lessors  in  this  manner. 

The  Exchange  has  considered  this 
comment  and  stated  that  its  business 
judgment  the  potential  benefits  to  the 


Exchange  of  the  trading  permits, 
including  the  potential  for  increased 
access  and  enhance  competition  on  the 
trading  floor  and  the  opportunity  to 
attract  additional  order  flow  and  new 
business,  justify  any  possible  dilution  of 
memberships  and  may,  in  the  longer 
term,  result  in  higher  prices  for  regular 
memberships.  The  Exchange  believes 
that  ETPs  are  in  the  best  interests  of  the 
Exchange  and  its  membership  as  a 
whole  (including  both  lessee  members 
and  lessor  owners),  and  notes  that  the 
Exchange's  stated  purpose  in  Article 
Third  of  its  Certificate  of  Incorporation 
is  "(tjo  act  as  and  to  provide  a  securities 
exchange  where  (its)  members  and  other 
persons  authorized  by  it"  can  deal  in 
securities. 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  changes  are 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  ^^  In  particular,  the 
Commission  finds  that  the  proposed 
rule  changes  further  the  objectives  of 
Sections  6(b)(2).  6(b)(3),  and  6(b)(5). ^^ 

The  Commission  believes  that  the 
proposed  rule  changes  are  consistent 
with  Section  6(b)(5)  of  the  Act  ^^  and  are 
not  designed  to  permit  unfair 
discrimination  between  customers, . 
issuers,  brokers  or  dealers.  The 
Commission  finds  that  ETPs  may  help 
facilitate  transactions  by  allowing  more 
broker-dealers  direct  access  to  the  Phlx 
market  and  attracting  greater  order  flow 
consistent  with  Section  6(b)(2)  of  the 
Act.3^ 

In  addition,  the  Commission  finds 
that  the  proposed  rule  change  is 
consistent  with  Section  6(b)(3)  of  the 
Act.^"  The  Commission  notes  that  the 
Exchange's  Board  can  issue  no  more 
than  75  ETPs,^^  which  is  not  significant 
in  relation  to  the  number  of  regular 
members  on  the  Exchange.*"  The 
Commission  also  notes  diat  the  Phlx  is 
a  member-controlled  exchange,  which 
includes  52  members  using  a 


"See  Amendment  No.  3  to  SR-Phbt-KM>-03, 
supra  note  14. 
2eSeeSCCPRule4. 
3°  See  supra  note  7. 


'<  See  Ashton  Letter. 

32  See  Wayne  Letter. 

''The  commenter  contends  that,  "[tjhe  PHLX  is 
well  aware  that  if  the  full  membership  were 
presented  with  the  issue  of  trading  permits  as  a 
proposed  amendment  to  the  By-Laws,  the 
membership  would  reject  the  proposal. "  See  Wayne 
Letter. 


3*  In  approving  this  rule,  the  Commission  has 
considered  the  proposed  rules'  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(n.  In  addition,  the  Commission  notes 
that  its  approval  of  this  proposed  rule  change  only 
extends  to  the  applicable  Exchange  Act  finding 
under  Section  6(b).  15  U.S.C.  78f(b). 

15 15  U.S.C.  78f[b)(2).  (3)  and  (5). 

«15  U.S.C.  78f(b)(S). 

3M5  U.S.C.  78f(b)(2). 

"15  U.S.C.  78f[b)(3). 

'»  See  Amendments  No.  3  to  SR-Phlx-00-02  and 
SR-Phlx-00-03.  supra  notes  7  and  14. 

*° There  are  505  regular  members  of  the 
Exchange.  If  the  Phlx  wanted  to  issue  more  than  75 
ETPs,  it  would  have  to  amend  its  Certificate  of 
Incorporation  and  By-Laws  to  provide  for  fair 
representation  of  these  ETPs. 
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membership  on  the  equity  floor,  whose 
interests  are  represented  on  the 
Nominating  and  Election  Commission 
and  Business  Conduct  Commission,  and 
that  the  Phbc  has  committed  to 
appointing  a  qualified  ETP  holder,  or 
associated  person  thereof,  to  the 
Exchange's  Business  Conduct 
Committee  at  the  next  annual 
appointment  of  Business  Conduct 
Committee  members.^'  Finally,  the 
Commission  notes  that  any  disciplinary 
or  trading  rules  affecting  these  members 
are  subject  to  the  rule  filing  process, 
which  requires  that  proposed  rules  be 
submitted  to  the  Commission  for 
consideration  and  approval. 

V.  Amendment  No.  3 

A.  SR-PhIx-Oa-02 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  3  to  SR- 
Phlx-00-02  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice 
thereof  in  the  Federal  Register.  In 
Amendment  No.  3,  the  Exchange 
amended  the  Certificate  of  Incorporation 
to  provide  that  the  permit  holders  may 
serve  on,  or  nominate  candidates  for  the 
Board  or  Committees.  The  Amendment 
also  added  language  to  the  Certificate  of 
Incorporation  which  clarified  that 
permit  holders  are  not  members  of  the 
Exchange  for  purposes  of  DGCL  and 
shall  have  no  rights  or  privileges 
conferred  upon  members  of  a  nonstock 
corporation  solely  by  DGCL.  In  addition 
to  making  changes  to  the  language  of  the 
Certificate  of  Incorporation,  the 
Exchange  represented  that  the  Board  of 
Governors  will  appoint  a  qualified  ETP 
holder,  or  associated  person  thereof,  to 
the  Exchange's  Business  Conduct 
Committee  at  the  next  annual 
appointment  of  Business  Conduct 
Conunittee  members,  presently 
scheduled  for  March  2002,  and  that  it 


«'  See  Amendments  No.  3  tc  SR-Phlx-00-02  and 
SR-Phlx-00-03,  supra  notes  7  and  14.  The  Act 
requires  an  Exchange  to  "assure  a  fair 
representation  of  its  members  in  the  selection  of  its 
directors  and  administration  of  its  affairs  *  *  *." 
See  Section  6(b)(3)  of  the  Act.  15  U.S.C.  78f(b)(3). 
This  requirement  serves  to  ensure  that  an  exchange 
is  administered  in  a  way  that  is  equitable  to  all 
those  who  trade  on  the  Exchange.  In  approving  this 
proposed  rule  change,  the  Commission  notes  that 
the  Exchange  may  not  issue  more  than  a  significant 
number  of  ETPs  in  relationship  to  their  505  Regular 
Memberships.  Also,  the  Commission  Notes  that  the 
Exchange  currently  has  52  members  using  a 
membership  on  the  equity  floor.  These  members  are 
eligible  taserve  on  the  Nominating  and  Election 
Committee  and  the  Business  ConduclCommittee, 
and  currently  such  a  member  serves  on  each 
Committee.  The  Exchange  has  also  committed  to 
appointing  a  qualified  ETP  holder  to  the  Business 
Conduct  Committee.  Telephone  conversation 
between  Edith  Hallahan,  First  Vice  President  and 
Deputy  General  Counsel,  Phlx,  and  Florence 
Hunton.  Senior  Special  Counsel,  Division, 
Commisnon,  on  January  9,  2002. 


has  authorized  the  Board  to  issue  only 
75  permits. 

The  Commission  finds  that  the 
Exchange's  proposed  changes  and 
representations  made  in  Amendment 
No.  3  further  strengthen  and  clarify  the 
proposed  rule  change  and  raise  no  new 
regulatory  issues.  The  Commission 
believes  that  permitting  ETP  holders  to 
serve  on  the  Board  or  Committees,  and 
nominate  candidates  for  the  Board,  is 
appropriate  and  furthers  the  objectives 
of  Section  6(b)(3)  of  the  Act,  which 
states  that  the  rules  of  the  exchange 
must  assure  a  fair  representation  of  its 
members  in  the  selection  of  its  directors 
and  administration  of  its  affairs.''^  These 

goals  are  also  furthered  by  the  

Exchange's  commitment  to  place  an  ETP 
holder  on  the  Business  Conduct 
Committee. 

Therefore,  the  Commission  finds  that 
granting  accelerated  approval  to 
Amendment  No.  3  is  appropriate  and 
consistent  with  Section  19(b)(2)  of  the 
Act.« 

B.  SR-Phlx-00-03 

The  Commission  finds  good  cause  for 
approving  Amendment  No.  3  to  SR- 
Phlx-00-03  prior  to  the  thirtieth  day 
after  the  date  of  publication  of  notice 
thereof  in  the  Fnieral  Register.  In 
Amendment  No.  3,  the  Exchange 
amended  Rule  23(a)  to  provide  that  the 
Exchange  may  issue  a  maximum  of  75 
ETPs. 

Amendment  No.  3  also  clarified  in 
proposed  Rule  23(c)  that  ETPs  holders 
are  deemed  to  be  members  for  purposes 
of  eligibility  requirements  to  serve  on 
the  Board  or  Exchange  Committees  and 
for  the  purpose  of  nominating 
candidates  for  the  Board.  The 
Commission  believes  that  permitting 
ETP  holders  to  serve  on,  and  nominate 
candidates  for,  the  Board  or  Committees 
is  appropriate  and  furthers  the 
objectives  of  Section  6(b)(3)  of  the  Act, 
which  states  that  the  rules  of  the 
exchange  must  assure  a  fair 
representation  of  its  members  in  the 
selection  of  its  directors  and 
administration  of  its  affairs.** 

In  addition.  Amendment  No.  3  added 
language  to  proposed  Rule  23(c)  to 
clarify  that  ETPs  issued  by  the  Exchange 
are  not  "Regular  Memberships"  or 
"Convertible  Memberships"  of  the 
Exchange,  and  that  ETP  holders  are  not 
members  of  the  Exchange  for  purposes 
of  DGCL.  and  shall  have  no  rights  or 
privileges  conferred  upon  members  of  a 
nonstock  corporation  solely  by  the 


"  15  U.S.C  78f(b)(3). 
« 15  U.S.C.  78f(b)(2). 
♦•15  U.S.C.  78f(b)(3). 


DGCL.  The  amendment  clarifies  the 
status  of  ETPs  and  ETP  holders. 

Amendment  No.  3  also  added 
language  to  proposed  Rule  23(i)  to  make 
clear  that  ETP  organizations  will  be 
required  to  post  seciu-ity  with  the 
Exchange,  the  proceeds  of  which  may  be 
applied  by  the  Exchange  upon 
termination  of  any  ETP  in  the  same 
manner  as  proceeds  of  membership 
transfers  under  Exchange  By-Law  15-3. 
Exchange  By-Law  15-3  provides  that 
the  proceeds  ft-om  the  transfer  of  a 
membership  shall  be  applied  by  the 
Exchange  to  satisfy  existing  claims 
against  such  member.  Again,  the 
Commission  believes  that  this  change  is 
merely  to  clarify  the  procedure  that  will 
be  followed  in  the  event  an  ETP  is 
terminated. 

Finally.  Amendment  No.  3  makes 
technical  non-substantive  changes  to  the 
proposal  to  ensure  internal  consistency 
exists  in  the  Exchange  rules. 

The  Commission  finds  that  the 
Exchange's  proposed  changes  in 
Amendment  No.  3  further  strengthen 
and  clarify  the  proposed  rule  change. 
Therefore,  the.  Commission  finds  that 
granting  accelerated  approval  to 
Amendment  No.  3  is  appropriate  and 
consistent  with  Section  19(b)(2)  of  the 
Act.*5 

VI.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  Nos. 
3.  including  whether  the  proposed 
amendments  are  consistent  with  the 
Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary.  Securities 
and  Exchange  Commission.  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
amendment  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
amendment  between  the  Commission 
and  any  person,  other  than  those  that 
may  be  withheld  from  the  public  in 
accordance  with  the  provisions  of  5 
U.S.C.  552.  will  be  available  for 
inspection  and  copying  at  the 
Commission's  Public  Reference  Room. 
Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx. 

All  submissions  should  refer  to  File 
Nos.  SR-Phlx-00-02  and  SR-Phlx-00- 
03  and  should  be  submitted  by  February 
8,  2002. 


«s  15  U.S.C.  78s(b)(2). 
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vn.  Conclusion 

For  all  of  the  aforementioned  reasons, 
the  Commission  finds  that  the  proposed 
rule  changes  are  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.*^  that  he 
proposed  rule  changes  (SR-Phlx-00-02 
and  SR-Phlx-00-03).  as  amended,  are 
approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-1300  Filed  1-17-02;  8:45  am) 
BILLING  COOE  8010-01-M 


SMALL  BUSINESS  ADMINISTRATION 

Data  Collactlon  Available  for  Public 
ComnMnts  and  RaccMnmendationa 

ACTXW:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Small  Business 
Administration's  intentions  to  request 
approval  on  a  new  and/or  currently 
approved  information  collection. 
DATES:  Submit  comments  on  or  before 
March  19,  2002. 
ADDRESSES:  Send  all  comments 
regarding  whether  this  information 
collection  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  whether  the  burden  estimate  is 
accurate,  and  if  there  are  ways  to 
minimize  the  estimated  burden  and 
enhance  the  quality  of  the  collection,  to 
Louis  Cupp,  New  Markets  Policy 
Analyst.  Office  of  New  Markets  Venttire 
Capital  (NMVC)  program,  Small 
Business  Administration,  409  3rd  Street, 
SW.,  Suite  6000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Louis  Cupp,  New  Markets  Policy 
Analyst,  Office  of  New  Markets  Venture 
Capital  (NMVC)  program.  202-205-6510 
or  Curtis  B.  Rich,  Management  Analyst. 
(202)  205-7030. 
SUPPLEMENTARY  INFORMATION: 
Titles:  NMVC  Program  Application, 
Funding  and  Reporting. 

Form  No's:  SBA  Forms  2184.  2185, 
2069,  468,  468  (short  form).  468, 
(Schedule  9,10,11)  480  and  1031 
Standard  Forms  (SF's  are  imder  OMB 
Control)  269,  270.  272,  424,  424A  and 
424B. 


«15U.S.C.  78s(b)(2). 
«'  17  CFR  200.3-3(a)(12). 


Description  of  Respondents:  NMVC 
Program  applicants  and  participants; 
SSBICs  receiving  grants  imder  the 
NMVC  program. 

Annual  Responses:  947. 

Annual  Burden:  11,538  hours. 

Jacqueline  White, 

Chief,  Administrative  Information  Branch. 
[FR  Doc.  02-1314  Filed  1-17-02;  8:45  am] 
BILLING  COOE  802S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[License  No.  04/74-0285] 

Delta  Venture  Partners  I,  LP.;  Notice 
Seeking  Exemption  Under  Section  312 
of  the  SmaN  Busineaa  Investment  Act, 
Conflicts  of  Interest 

Notice  is  hereby  given  that  Delta 
Venture  Partners  I,  L.P.,  8000 
Centerview  Parkway,  Suite  100, 
Cordova,  TN  38018,  a  Federal  Licensee 
under  the  Small  Business  Investment 
Act  of  1958.  as  amended  ("the  Act"),  in 
connection  with  the  financing  of  a  small 
concern,  has  sought  an  exemption  under 
Section  312  of  the  Act  and  Section 
107.730.  Financings  which  Constitute 
Conflicts  of  Interest  of  the  Small 
Business  Administration  ("SBA")  Rules 
and  Regulations  (13  CFR  107.730 
(2000)).  Delta  Venture  Partners  I.  L.P. 
proposes  to  provide  equity/debt  security 
financing  to  Nextek,  Inc..  201  Next 
Technology  Drive,  Madison,  AL  35758. 
The  financing  is  contemplated  for  plant 
expansion  and  working  capital. 

The  financing  is  brought  within  the 
purview  of  Section  107.730(a)(1)  of  the 
Regulations  because  Nextek  Investment 
Partners,  L.P.  and  Nextek  Investment 
Partners  11.  L.P..  Associates  of  Delta 
Venttire  Partners  I.  L.P..  currentiy 
jointly  own  greater  than  10  percent  of 
Nextek.  Inc.,  and  therefore  Nextek,  Inc., 
is  considered  an  Associate  of  Delta 
Venture  Partners  I,  L.P.,  as  defined  in 
Sec.  107.50  of  the  regulations. 

Notice  is  hereby  given  that  any 
interested  person  may  submit  written 
comments  on  the  transaction  to  the 
Associate  Administrator  for  Investment, 
U.S.  Small  Business  Administration, 
409  Third  Street.  SW..  Washington.  DC 
20416. 

Dated:  December  5,  2001. 
Harry  Haskins, 

.  Acting  Associate  Administrator  for 
Investment. 

[FR  Doc.  02-1313  Filed  1-17-02;  8:45  am] 
■NXMO  oooc  ans-oi-p 


TENNESSEE  VALLEY  AUTHORmr 

Guntersville  Reservoir  Land 
Management  Plan,  Jackaon  and 
Marshall  Counties,  Alabama  and 
Marlon  County,  TN 

agency:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Issuance  of  record  of  decision. 

SUMMARY:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality's  regulations  (40 
CFR  parts  1500  to  1508)  and  TVA's 
procedures  implementing  the  National 
Environmental  Policy  Act.  TVA  has 
updated  its  1983  land  management  plan 
for  40.236  acres  of  TVA-managed  land 
on  Guntersville  Reservoir  in  Alabama 
and  Tennessee.  TVA  will  use  the  plan 
to  guide  land  use  approvals,  private 
water-use  facility  permitting,  and 
resource  management  decisions.  On 
September  19,  2001,  the  TVA  Board  of 
Directors  decided  to  adopt  the  preferred 
alternative  (Alternative  B3,  Blended 
Alternative)  identified  in  the  Final 
Environmental  Impact  Statement  (EIS) 
and  Land  Management  Plan, 
Gimtersville  Reservoir.  A  Notice  of 
Availability  of  the  Final  EIS  was 
published  in  the  Federal  Register  on 
August  11,  2001.  Under  the  adopted 
land  plan,  TVA  has  allocated 
imdeveloped  lands  for  public  recreation 
and  natural  resource  conservation,  and 
has  also  been  responsive  to  local 
requests  for  use  of  TVA  lands  for  water 
access  and  community  development.  Of 
the  40,236  acres  of  TVA  lands  on  the 
reservoir  which  are  available  for 
allocation,  37,662  acres  would  be 
allocated  to  resource  conservation, 
sensitive  resource  management,  TVA 
project  operation,  or  dispersed 
recreation  uses;  1,704  acres  would  be 
allocated  for  developed  recreation  uses 
such  as  marinas,  campgrounds,  parks, 
and  boat  ramps;  543  acres  would  be 
allocated  for  residential  lake  access,  and 
327  acres  for  industrial  access  or 
commercial  uses. 

FOR  FURTHER  INFORMATION  CONTACT: 
Harold  M.  Draper,  NEPA  Specialist, 
Environmental  Policy  &  Planning, 
Tennessee  Valley  Authority.  400  West 
Summit  Hill  Drive.  WT  8C.  Knoxville. 
Tennessee  37902-1499;  telephone  (865) 
632-6889  or  e-mail  hmdraper@tva.gov. 
SUPPLEMENTARY  MF0RMAT10N: 
Gtmtersville  Reservoir  is  a  76-mile  long 
reservoir  completed  in  1939.  Although 
109.671  acres  were  acquired  for 
construction  of  the  reservoir.  56.300  are 
covered  by  water.  Subsequent  transfers 
of  land  by  TVA  for  economic,  industrial, 
residential,  or  public  recreation 
development  have  resulted  in  a  current 
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balance  of  40,236  acres  of  TVA  public 
land  above  normal  summer  pool 
elevation  of  595  mean  sea  level.  TVA 
first  announced  its  proposal  to  update 
its  1983  land  management  plan  in  2000. 
Meetings  were  held  to  inform  the  public 
of  the  land  allocation  plan  update  and 
to  solicit  input  on  March  20*  2000  in 
South  Pittsburgh,  Tennessee;  March  21, 
2000  in  Scottsboro  Alabama;  and  March 
23,  2000  in  Guntersville,  Alabama. 
These  meetings  were  attended  by  112 
people.  In  addition,  written  comments 
were  invited  through  a  news  release, 
newspaper  notices,  and  a  web  sit  notice. 
Subsequent  to  the  scoping  meetings. 
TVA  determined  that  the  development 
of  an  EIS  would  allow  a  better 
understanding  of  the  impacts  of  the 
alternatives.  TVA  published  a  Notice  of 
Intent  to  Prepare  an  EIS  on  December 
20,  2000  (Federal  Register  Vol.  65,  page 
79912).  During  the  scoping  period, 
commenters  expressed  a  desire  for  more 
environmental  protection  and  discussed 
how  they  valued  the  scenic  beauty  and 
setting  of  the  reservoir.  In  addition,  13 
external  proposals  were  received  for  use 
of  TVA  lands  along  the  resavoir.  These 
proposals  were  from  local  governments 
and  adjacent  residents  requesting 
additional  recreational  or  industrial 
access  uses.  TVA  made  an  effort  to 
identify  parcels  of  land  with  sensitive 
resources  and  identified  tracts  that 
should  be  managed  for  protection  of 
these  resources.  In  addition,  TVA  used 
the  proposals  received  to  develop 
alternatives  for  public  review  in  the 
draft  EIS  (DEIS),  which  was  published 
in  April  2001.  A  Notice  of  Availability 
(NOA)  for  the  DEIS  appeared  in  the 
Federal  Register  on  May  4, 2001. 
In  addition  to  written  materials, 
additional  information  on  the  proposals 
and  other  aspects  of  the  DEIS  was 
available  to  the  public  in  three  public 
meetings  held  in  South  Pittsburg, 
Tennessee  (May  24,  2001),  Scottsboro, 
Alabama  (May  29,  2001)  and 
Guntersville,  Alabama  (May  31,  2001). 
Approximately  550  comments  were 
received  on  the  DEIS.  These  comments 
primarily  related  to  recommendations 
for  proposed  uses  of  TVA  land. 
Numerous  comments  and  extensive 
public  discussions  took  place  regarding 
the  use  of  several  of  the  parcels.  These 
discussions  were  especially  focused  on 
parcel  26a,  adjacent  to  the  Conners 
Island  Industrial  Park;  parcel  40, 
proposed  for  a  Guntersville  Airport 
expansion;  parcel  200a,  proposed  for  a 
South  Sauty  Creek  commercial 
recreation  development;  and  parcel  257 
in  the  City  of  Guntersville,  which 
attracted  three  competing  proposals.  In 
the  Final  EIS  (FEIS),  TVA  developed  an 


alternative  that  would  fully  or  partially 
zone  parcels  of  land  to  accommodate  11 
of  the  13  initial  requests.  In  addition, 
TVA  received  public  suggestions  for 
changes  on  other  parcels.  After 
considering  all  comments,  the  Final  EIS 
was  completed  and  distributed  to 
commenting  agencies  and  the  public.  A 
NOA  for  the  Final  EIS  was  published  in 
the  Federal  Register  on  August  11, 
2001. 

Alternatives  Considered 

TVA  initially  considered  three 
alternatives,  including  no  action,  for 
allocation  of  Guntersville  Reservoir 
lands.  The  action  alternatives  were 
characterized  as  Alternative  Bl, 
"Balanced  Development  and 
Recreation,"  and  Alternative  B2, 
"Balanced  Development  and 
Conservation."  Alternative  Bl 
accommodated  use  requests  and 
allocation  changes  for  13  parcels,  while 
Alternative  B2  did  not  accommodate 
allocation  changes  requests  and  instead 
allocated  these  lands  to  conservation- 
oriented  uses  or  retained  the  lands  in 
their  previous  designation  under  the 
1983  plan.  In  response  to  public 
comments  on  the  DEIS,  TVA  developed 
a  fourth  alternative,  designated 
Alternative  B3,  or  "Blended 
Alternative."  This  alternative  was 
designed  to  provide  zone  allocations 
whidi  partially  accommodate  the  13 
requests,  and  make  other  adjustments  in 
response  to  public  comments. 

Under  Alternative  A,  the  No  Action 
Alternative,  TVA  would  not  revise  the 
1983  allocation  plan.  Proposed  land  use 
requests  received  from  external 
applicants  or  internal  TVA  interests 
would  be  evaluated  for  consistency  Mdth 
the  1983  plan.  Requested  land  uses  that 
are  consistent  would  be  approved  or 
denied  based  on  a  review  of  potential 
environmental  impacts  and  other 
administrative  considerations.  If  the 
request  is  not  consistent  with  the 
designated  land  use,  and  TVA  staff 
believe  the  proposal  has  merit,  then  the 
TVA  Board  of  Directors  would  be  asked 
to  amend  the  plan  and  change  the 
allocation. 

The  1983  plan  used  16  allocation 
categories  to  allocate  150  parcels 
(32,584  acres)  of  TVA  land.  Residential 
shoreline  and  other  shoreline  strips 
were  not  included  in  the  allocations.  In 
addition,  the  Murphy  Hill  coal 
gasification  plant  site  and  the 
Honeycomb  Quarry  Cave  limestone 
quarry  were  not  allocated.  Many  parcels 
in  the  1983  plan  were  designated  with 
multiple  allocation  tags,  which  means 
that  they  could  be  considered  for  a  wide 
range  of  uses,  with  a  wide  range  of 
resulting  environmMital  consequences. 


Despite  this  uncertainty,  TVA  estimates 
that  if  the  existing  plan  were  used  as  a 
guide,  89  percent  of  reservoir  lands 
would  be  used  for  resource  protection  or 
natural  resource  management,  19 
percent  would  be  used  for  industrial  or 
other  developed  uses,  and  13  percent 
would  be  used  for  recreation 
development.  As  explained  in  the  EIS, 
the  above  figures  total  greater  than  100 
percent  because  certain  parcels  have 
midtiple  allocation  tags  under  the  1983 
plan. 

Under  Alternative  Bl,  Balanced 
Development  and  Recreation,  80 
percent  of  project  lands  would  be 
allocated  to  environmental  protection 
and  natural  resource  management  uses, 
13  percent  would  be  allocated  for 
developed  uses  or  industrial  uses,  6 
percent  for  recreation  development,  and 
1  percent  for  residential  access.  Tracts 
would  be  allocated  to  accommodate  a 
Gimtersville  Airport  expansion,  9  new 
recreational  development  proposals, 
and  3  new  commercial  or  industrial 
proposals. 

Under  Alternative  B2,  Balanced 
Development  and  Conservation,  82 
percent  of  project  lands  would  be 
allocated  to  environmental  protection 
and  natural  resource  management  uses, 

13  percent  for  developed  uses  or 
industrial  uses,  4  percent  for  recreation 
development,  and  1  percent  for 
residential  access.  Zone  allocations  for 
recreational,  commercial  or  industrial 
proposals,  or  the  airport  expansion 
under  Alternative  Bl  would  not  be 
acconunodated,  and  the  tracts  would 
stay  in  their  existing  allocation  or  be 
allocated  to  zone  4,  natural  resource 
conservation. 

Alternative  B3,  Blended  Alternative. 
was  developed  in  response  to  public 
comments  on  the  DEIS.  Approximately 
81  percent  of  project  lands  would  be 
allocated  to  environmental  protection 
and  natiu^  resource  management  uses, 

14  percent  for  developed  uses  or 
industrial  uses,  4  percent  for  recreation 
development,  and  1  percent  for 
residential  access.  Alternative  B3 
contains  a  mix  of  allocations  from 
Alternatives  Bl  and  B2  and  attempts  to 
address,  respond  to,  or  resolve 
suggestions  made  during  public  review 
of  the  DEIS.  In  some  cases,  parcel 
allocation  revisions  were  made,  or 
special  commitments  related  to  parcels 
have  been  included.  In  general. 
Alternative  B3  differs  from  Alternative 
Bl  in  that  approximately  600  acres 
would  be  retained  in  buiEfers  or  natural 
resburce  management  zones.  Adjacent 
human  communities  woiild  be  buffered 
from  visual  and  other  impacts  of  parcel 
development.  Alternative  B3  was 
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designated  as  the  TVA  preferred 
alternative  in  the  FEIS. 

The  EIS  considered  the  environmental 
consequences  of  the  alternatives  on  a 
wide  variety  of  environmental 
resources.  Under  any  alternative, 
sensitive  resources  such  as  endangered 
and  threatened  federal  and  state-listed 
species,  cultural  resources,  and 
wetlands  would  be  protected.  Adoption 
of  Alternative  B3  would  balance  the 
competing  demands  of  development 
and  conservation.  Development 
activities  would  have  the  potential  for 
adverse  environmental  impacts. 
However,  through  the  inclusion  of 
environmental  safeguards  to  address 
water  quality,  visual  buffers,  and 
wetland  protection,  and  through 
resoiu^e  avoidance  and  parcel-specifit 
protection  measures,  these  impacts 
would  be  minimized. 

Because  the  potential  effects  on 
historic  properties  cannot  be  fully 
determined  prior  to  implementation  of 
the  land  plan,  TVA  will  use  a  phased 
identification  and  evaluation  process  as 
allowed  xmder  36  CFR  800.4(b)(2)  to 
fulfill  its  obligations  under  Section  106 
of  the  National  Historic  Preservation 
Act.  Letters  from  the  Alabama  and 
Tennessee  State  Historic  Preservation 
Officers  (SHPOs)  dated  September  7, 
2001  and  August  16,  2001,  respectively, 
conciir  with  this  phased  approach. 
Further,  in  view  of  the  regional  scope  of 
this  project,  TVA  has  initiated  efforts  to 
prepare  a  Programmatic  Agreement  (PA) 
consistent  with  the  regulations  of  the 
Advisory  Council  on  Historic 
Preservation  (ACHP)  implementing  the 
National  Historic  Preservation  Act.  The 
PA  includes  provisions  for  monitoring 
of  reservoii;  shoreUnes.  A  PA  for  the 
implementation  of  reservoir  land 
management  plans  in  Alabama  is  being 
reviewed  by  all  requisite  parties.  ACHP, 
TVA,  the  Alabama  SHPO,  the  Eastern 
Band  of  Cherokee  Indians,  and  the 
Chickasaw  Nation  are  proposed 
signatories  in  the  PA,  and  the  Alabama 
Indian  Affiairs  Commission  is  a 
concurring  party.  A  PA  is  also  imder 
development  for  reservoir  lands  in  the 
state  of  Tennessee,  through  coordination 
with  the  Tennessee  SHPO,  ACHP,.  and 
consulting  parties.  These  measures^ 
ensure  that  the  effects  of  the 
Guntersville  Reservoir  Land 
Management  Plan  on  historic  properties 
have  been  taken  into  account. 

Response  to  Comments 

Appendix  E  of  the  Final  EIS  contains 
summaries  of  and  responses  to  the 
comments  TVA  received  during  the 
Draft  EIS  process.  TVA  received 
comments  from  550  individuals  and 
organizations  on  the  DEIS.  As  indicated 


above,  TVA  believes  that  the  open 
public  process  and  discussion  on  a 
number  of  commxmity  proposals 
substantially  enhanced  its  decision 
making.  TVA  also  received  comments 
on  the  FEIS  from  EPA,  Alabama 
Historical  Commission,  and  Tennessee 
Historical  Commission.  EPA 
appreciated  that  timber  harvesting,  an 
allowable  activity  in  Zone  4,  was 
redefined  to  include  "timber 
management  to'promote  forest  health." 
They  requested  that  the  ROD  offer 
management  options  for  unit  plans. 
Further,  EPA  was  concerned  that 
Alternative  B3  favored  development 
proposals  and  was  closer  to  Alternative 
Bl  than  the  EPA-favored  Alternative  B2. 
EPA  also  provided  specific  comments 
on  parcel  allocations.  EPA  expressed 
concerns  about  industrial  and 
commercial  dievelopment  such  as  the 
proposed  Gimtersville  Airport 
expansion,  industrial  park,  interchange 
development  and  industrial  site,  and 
also  pointed  out  that  marinas,  boat 
ramps  and  campgroimds  proposed  to  be 
allowed  under  Alternative  B3  could 
have  reservoir  water  quality  impacts. 
For  parcel  257,  EPA  expressed  a 
preference  to  allocate  the  parcel  to  for 
zone  4  and  stated  that  Alternative  B3 
would  allow  partial  development  of  the 
tract  by  allowing  the  siting  of  a 
headquarters  for  United  Cherokee 
Intertribal. 

TVA  appreciates  the  EPA  comments 
and  will  emphasize  water  quality 
considerations  during  its  land  use  and 
Section  26a  decision  making  processes 
for  facilities  on  Guntersville  Reservoir. 
Although  TVA  has  attempted  to 
accommodate  a  number  of  development 
proposals,  these  are  typically  of  limited 
area  and  are  often  for  water  access  for 
adjacent  private  landowners.  TVA  will 
use  site-specific  reviews  to  incorporate 
additional  environmental  protection, 
including  water  quality  protection 
measures,  into  these  proposals.  Typical 
forest  management  options  for  unit 
plans  (zones  3  and  4)  on  Guntersville 
Reservoir  are  expected  to  include  some, 
but  not  all  of,  the  following  types  of 
activities: 

•  Pine  thinning  and  prescribed 
burning  to  maintain  healthy  pine  stands 

•  Salvage  activities  to  control 
southern  pine  beetle  infestations 

•  Creation  of  brush  piles  for  wildlife 

habitat 

•  Daylighting  of  road  shoulders  and 
selected  other  areas  by  selective  timber 
removal  to  create  conditions  favorable 
for  grasses  and  forbs  preferred  by 
wildlife  species,  and  to  enhance 
aesthetics 

•  Planting  of  areas  adjacent  to  the 
reservoir  with  appropriate  species 


•  Treatment  of  invasive  exotic  species 
infestations 

•  Timber  stand  improvements  to 
encourage  oak  regeneration  and  growth 

•  Harvesting  mature  pine  stands  and 
allow  stands  to  regenerate 

•  Harvests  of  limited  size  over  a 
period  of  years  to  create  a  mosaic  of 
hardwood  forest  cover  types  and  age 
classes 

•  Controlled  bum  implementation 
during  late  winter  to  increase  advanced 
oak  regeneration 

All  of  these  activities  would  be 
oriented  toward  maintenance  and 
enhancement  of  forest  health  on  public 
lands.  Other  public  use  management 
and  wildlife  management  activities 
would  be  conducted  to  preserve  and 
enhance  forest  ecosystem  health  and 
productivity.  Each  unit  plan  would  be 
subjected  to  agency  and  public  review, 
and  site-specific  environmental 
safeguards  incorporated  into  the 
proposed  management  activities.  With 
regard  to  Parcel  257,  TVA  did  not  zone 
this  parcel  to  accommodate  the  United 
Cherokee  Intertribal  request  for  a 
headquarters  and  interpretive  center. 
However,  TVA  did  decide  to  allow  use 
of  a  limited  area  for  an  annual  tribal 
conference  and  ceremonial  event  (pow- 
wow). 

In  other  agency  comments,  the 
Tennessee  Historical  Commission 
concurred  that  phased  compliance  is  an 
appropriate  strategy,  and  requested  that 
TVA  submit  all  historic  property  survey 
reports  to  the  office  for  review  and 
comment.  In  accordance  with  standard 
Section  106  compliance  procedures, 
TVA  will  do  this  for  all  properties  in 
Tennessee.  The  Alabama  Historical 
Commission  indicated  that  they 
preferred  Alternative  B2,  but  that  they 
could  agree  with  Alternative  B3 
provided  that  a  phase  II  archaeological 
investigation  be  conducted  for  every  site 
which  is  potentially  eligible  for  the 
National  Register  of  Historic  Places. 
TVA  will  conduct  archaeological  and 
historic  structure  surveys  to  identify 
historic  properties,  and  will  submit 
phase  n  proposals  to  the  Alabama 
Historical  Commission  for  approval 
prior  to  testing  for  projects  in  Alabama. 
TVA  also  received  two  comments  from 
adjoining  landowners  on  the  Final  EIS 
that  were  not  made  on  the  draft  EIS 
questioning  some  proposed  allocation 
decisions.  An  adjoining  landowner 
objected  to  a  buffer  zone  that  TVA 
proposed  to  establish  between  a 
recreational  development  zone 
(proposed  for  a  campground]  and  a 
subdivision.  The  landowner  felt  that  the 
buffer  zone  would  be  subject  to  abuse 
from  uncontrolled  camping  and 
motorized  recreation.  A  second 
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landowner  requested  that  lands 
classified  as  Zone  4  because  of  their 
incorporation  into  a  state  wildlife 
management  area  be  changed  to  zone  7 
to  allow  residential  access.  Because  the 
land  in  question  has  historically  been 
used  as  part  of  the  Mud  Creek  Wildlife 
Management  Area  and  the  wildlife 
management  area  easement  with  the 
state  is  proposed  for  extension.  TVA 
plans  to  leave  this*  property  in  zone  4, 
but  to  recognize  the  residential  access 
rights  for  a  1.7-acre  parcel.  As  part  of 
any  future  conveyance  to  the  state  for 
wildlife  management  piuposes,  TVA 
would  include  both  a  general  and 
specific  reservation  acknowledging 
these  residential  access  rights. 

Decision 

The  TVA  Board  decided  to  adopt  the 
Guntersville  Reservoir  Land 
Management  Plan  as  described  in 
Alternative  B3  on  September  19,  2001. 
TVA  believes  that  Alternative  B3 
responds  to  commimity  development 
and  recreational  development  needs  on 
Gimtersville  Reservoir,  but  also 
recognizes  and  preserves  the  aesthetic 
and  sensitive  resources  which  make  the 
reservoir  unique.  Like  the  other 
alternatives  considered.  Alternative  B3 
sets  aside  parcels  containing  sensitive 
resoiirces  and  habitats  in  the  Sensitive 
Resource  Protection  and  Natural 
Resource  Conservation  cat^ories.  For 
lands  where  TVA  proposes  to  consider 
development  proposals,  following  site- 
specific  review  of  development  plans. 
Alternative  B3  adopts  commitments  that 
would  further  minimize  the  potential 
for  adverse  impacts  to  the  environment. 
These  commitments  are  listed  below, 
under  Environmental  Commitments. 

EnTiitminentally  Preferable  Ahemative 

TVA  has  concluded  that  Alternative 
B2,  which  would  not  grant  recreational 
and  indiistrial  access  requests  on  13 
parceb,  is  the  environmentally 
preferable  alternative.  However,  TVA's 
responsibilities  for  unifiedxlevelopment 
of  Uie  Teimessee  River  system  and 
ad)oining  properties  encourage  the  use 
of  portions  of  the  reservoir  lands  to 
foster  the  economic  development  of  the 
area.  Local  governments  and  a  number 
of  people  conunenting  also  support 
these  projects.  TVA  believes  that 
.  Alternative  B3  helps  to  meet  the 
multiple  objectives  of  the  GuntersvUle 
project,  and  would  result  in 
substantially  better  environmental 
protection  than  previous  shoreline 
development  practices.  Further  the 
environmental  impacts  of  TVA's 
preferred  alternative  would  be  less  than 
Alternative  Bl  and  the  No  Action 
Alternative. 


Environmental  Commitments 

The  land  plan  envisioned  in 
Alternative  B3  advances  TVA's 
commitment  to  resource  stewardship 
and  habitat  protection  through  strong 
conservation  approaches.  Alternative  B3 
was  formulated  using  environmentally 
protective  measures.  Some  of  these 
measures  include  use  of  a  sensitive 
resource  protection  zone  and 
incorporation  of  buffers  l^tween 
development  proposals  and  adjoining 
landowners.  In  addition,  TVA  is 
adopting  the  following  measures  to . 
minimize  environmental  impacts: 

•  Wetlands  will  be  avoided  on 
residential  access  properties  on  parcels 
12,  69.  and  22  and  any  portion  of  parcel 
26a  and  165  allocated  for  recreational 
development. 

•  Recreational  development  on 
parcels  143, 154a,  159  and  168  will  be 
designed  to  avoid  historic  properties 
and  designed  to  enhance  their 
interpretation. 

•  Agricultural  licensing  on  Parcels 
26a,  45, 121, 124, 132,  and  260  will 
include  buffers  to  avoid  impacts  to  the 
reservoir  and  wetlands. 

•  All  land  disturbing  activities  shall 
be  conducted  in  accordance  with  Best 
Management  Practices  as  defined  by 
Section  208  of  the  Clean  Water  Act  and 
implementing  regulations  to  control 
erosion  and  sedimentation.  Forest 
management  activities  will  be 
conducted  in  accordance  with  practices 
prescribed  for  forestry.  Best 
Management  Practices  for  agriculture, 
including  maintenance  of  vegetative 
buffers,  will  be  included  in  agricultural 
licenses. 

•  Visual  and  water  quality 
enhancement  buffers,  between  50  feet 
and  100  feet  wide,  will  be  provided  to 
screen  timber  harvest  areas  fiom  public 
thoroughfares  and  shorelines  and  to 
minimize  the  potential  for  sediments  or 
other  nonpoint  soiut:e  pollutants  to 
enter  Guntersville  Reservoir. 

•  Controlled  biims  will  be  conducted 
in  accordance  with  the  open  burning 
regulations  of  the  appropriate  state. 

•  On  parcel  2,  TVA  will  place  special 
emphasis  on  visual  analysis  during 
consideration  of  any  management 
activities. 

With  the  implementation  of  the  above 
environmental  protection  measures, 
TVA  has  determined  that  adverse 
environmental  impacts  of  future 
development  proposals  on  the  reservoir 
would  be  substantially  reduced.  These 
protective  measiues  represent  all  of  the 
practicable  measures  to  avoid  or 
minimize  environmental  harm  that  are 
associated  with  this  alternative. 

As  TVA  implements  the  Guntersville 
Reservoir  Land  Management  Plan,  the 


agency  will  continue  to  work  with  all 
affected  interests  to  promote 
environmentally  soimd  stewardship  of 
public  lands. 

Dated:  October  29,  2001. 
Kathryn  |.  Jackson, 
Executive  Vice  President,  River  System 
Operations  and  Environment. 
[FR  Doc.  02-1166  Filed  1-17-02;  8:45  am) 
BNJJNG  CODE  812IHW-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement: 
Jefferson  and  Clearfield  Counties, 
Pennsylvania 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACnON:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Jefferson  and  Clearfield  Counties, 
Pennsylvania. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Cough,  P.E.,  Director  of 
Operations,  Federal  Highway 
Administration,  Pennsylvania  Division , 
228  Walnut  Street,  Room  536, 
Harrisburg,  Pennsylvania  17101-1720, 
(717)  221-3411  or  Mark  S.  Rozich,  P.E., 
Project  Manager,  Pennsylvania 
Department  of  Transportation,  District 
10-0,  Route  286  South,  P.O.  Box  429, 
Indiana,  Pennsylvania  15701,  (724)  357- 
2852. 

SUPPLEMBITARY INFORMATKW:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PENNDOT),  will 
prepare  an  Environmental  Impact 
Statement  (EIS)  for  a  transportation 
improvement  within  the  study  area  of 
U.S.  Route  219  (eastern  terminus),  S.R. 
0830  (western  terminus).  Interstate  80 
(southern  terminus),  and  the  DuBois- 
Jefferson  County  Airport  (northern 
terminus).  The  project  wiU  include  the 
development  of  a  reasonable  range  of 
alternatives  that  meet  the  project  need 
and  supporting  environmental 
docnmientation  and  analysis  to 
recommend  a  preferred  alternative  for 
implementation.  A  complete  public 
involvement  program  is  part  of  the 
project. 

The  purpose  of  the  transportation 
improvement  is  to  improve  access  to  the 
DuBois-Jefferson  Coimty  Airport  and  the 
associated  Keystone  Opportunity  Zone 
(KOZ)  and  Foreign  Trade  Zone  (FTZ). 
Based  upon  a  needs  analysis  completed 
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in  2001,  transportation  improvements 
are  needed  to  support  the  regional 
economic  development  goals  planned 
for  the  area,  encourage  the  regional 
intermodal  needs  of  the  area  by 
providing  safe  and  efficient  access  to  the 
airport,  and  maintain  consistency  with 
the  region's  transportation  goals  and 
objectives  as  defined  by  the  North 
Central  Pennsylvania  Regional  Planning 
and  Development  Commission. 

Alternatives  that  will  be  considered 
include:  The  no-build;  upgrade  of 
existing  roadways  within  the  study  area; 
and  new  roadway  alignment  with  a  new 
interchange  on  Interstate  80.  These 
alternatives  will  be  the  basis  for  a 
recommendation  of  alternatives  to  be 
carried  forward  for  detailed 
environmental  and  engineering  studies 
in  the  EIS.  Incorporsi!ed  into  and 
studied  with  the  various  alternatives 
will  be  design  variations  of  grade  and 
alignment. 

Public  meetings  have  been  and  will 
continue  to  be  held  throughout  the 
development  of  the  EIS  for  the  general 
public  and  agencies.  A  Project  Mailing 
List,  a  Project  Newsletter  and  a  Project 
Web  Site  will  established  to  inform  the 
public  of  project  milestones. 

Periodic  meetings  are  scheduled  with 
the  state  and  federal  environmental 
agencies  through  an  Agency 
Coordination  Meetings  (ACM)  to  present 
project  as  well  as  receive  comments  and 
concerns  fiism  the  agencies  on  the 
development  of  the  project  alternatives, 
the  assessment  of  impacts  and  the  - 
identification  of  mitigations  measures. 
Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  federal,  state  and  local 
agencies  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  an 
interest  in  the  project. 

To  ensure  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  and  questions  concerning 
this  proposed  action  and  the  EIS  should 
be  directed  to  the  FHWA  or  PENNDOT 
at  the  addresses  provided  above. 

(Catalogue  of  Federal  Domestic  Assistance 

Number  20.205,  Highway  banning  and 

Construction.  The  regulations  implementing 

Executive  Order  12372  regarding 

intergovernmental  consultation  of  Federal 

programs  and  activities  apply  to  this 

program) 

James  A.  Cheatham, 

FHWA  Division  Administrator,  Harrisburg, 

Pennsylvania. 

[FR  Doc.  02-1285  Filed  1-17-02;  8:45  am] 

BlUJlNG  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Rnance  Docket  No.  34151] 

Beaufort  &  Morehead  Railway,  Inc.— 
Acquisition  and  Operation 
Exemption — North  Carolina  Ports 
Railway  Commission  dJbIa  Beaufort  & 
IMorehead  Railway 

Beaufort  &  Morehead  Railway,  Inc. 
(BMRI),  a  noncarrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.31  to  acquire  by  lease,  pursuant  to 
an  agreement  with  its  owner  the  North 
Carolina  Ports  Railway  Commission  d/ 
b/a  Beaufort  &  Morehead  Railwav 
(NCPRC),  all  of  NCPRCs  railroad  line 
extending  from  the  connection  with  the 
Norfolk  Southern  Railway  Company 
(Atlantic  &  East  Carolina  Railway)  at 
milepost  0.0  in  Morehead  City  to 
milepost  0.87  at  Gallants  Channel  near 
Morehead  City,  a  distance  of  .87  miles 
in  Carteret  County.  NC,  serving  the 
intermediate  stations  of  Marsh  Island. 
Radio  Island  and  Beaufort  Team  Track, 
together  with  all  of  the  NCPRCs  yard 
and  interchange  tracks.  ^  BMRI  will  be 
the  operator  of  the  line.  BMRI  certifies 
that  its  projected  annual  revenues  as  a 
result  of  this  transaction  will  not  result 
in  the  creation  of  a  Class  II  or  Class  I  rail 
carrier,  and  that  its  projected  annual 
revenues  will  not  exceed  S5  million. 

The  transaction  was  scheduled  to  be 
consummated  on  December  28,  2001. 

If  this  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  imder  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34151,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  N.W.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Fritz  R. 
Kahn.P.C.  1920  N  Street.  N.W..  8th 
Floor,  Washington.  DC  20036-1601. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"WWW.STB.DOT.GOV." 

Decided:  January  11. '2002. 


•  See  North  Carolina  Ports  Bailway  Commission 
d/b/a  Beaufort  8-  Morehead  Railwby — Acquisition 
and  Operation  Exemption — Beaufort  &  Morehead 
Bailway.  Inc..  STB  Finance  Docket  No.  33826  (STB 
served  Dec.  2,  1999). 


By  the  Board.  David  M.  Konschnik. 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams, 

Secretary. 

|FR  Doc.  02-1276  Filed  1-17-02:  8:45  am! 

BILUNG  COOE  4915-00-^ 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  341 25] 

Soutti  Dakota  Railroad  Authority- 
Acquisition  Exemption — The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

South  Dakota  Railroad  Authority 
(SDRA),  noncarrier,  has  filed  a  notice  of 
exemption  under  49  CFR  1150.31  to 
acquire  approximately  49.48  miles  of 
rail  line  located  in  Brown  and  Marshall 
Counties,  SD,  owned  by  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF).  The  line  to  be 
acquired  is  located  between  milepost 
115.08  near  Aberdeen,  SD,  and  milepost 
65.60  near  Kidder,  SD,  at  the  South 
Dakota/North  Dakota  border.  SDRA  will 
also  acquire  limited  operating  rights  to 
conduct  rail  freight  service  only,  for  the 
sole  purpose  of  interchanging  freight 
cars  and  equipment,  over  BNSF's  rail 
line  at  or  near  Aberdeen,  SD,  between 
milepost  115.08  and  milepost  118.6  of 
BNSF's  Geneseo  subdivision,  and 
between  milepost  706.1  and  milepost  - 
707.1  of  BNSF's  main  line,  for  the  sole 
purpose  of  SDRA  or  its  designee 
interchanging  rail  cars  and  equipment  at 
BNSF's  Aberdeen  Yard.'  SDRA  certifies 
that  its  projected  annual  revenues  will 
not  exceed  those  that  would  qualify  it 
as  a  Class  III  carrier. 

SDRA  reports  that  an  agreement  for 
the  transaction  was  reached  and  the 
transaction  was  consummated  on  June 
15.  2001.  The  effective  date  of  the 
exemption  was  December  27,  2001  (7 
days  after  the  exemption  was  filed). 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  originaj  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34125  must  be  filed  with  the 
Siu^ace  Transportation  Board,  Office  of 
the  Secretar>',  Case  Control  Unit,  1925  K 
Street,  NW..  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Bruce  E. 


'  SDRA  states  that  an  operator  on  the  track  being 
acquired  has  not  yet  been  detennined. 
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Lindholm,  Program  Manager,  Office  of 
Air,  Rail  and  Transit,  700  East 
Broadway  Avenue,  Pierre,  SD  57501. 

Board  decisions  and  notices  are 
available  on  our  web  site  at 
"WWW.STB.DOT.GOV  ' 

Decided:  January  11.  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  02-1387  Filed  1-17-02;  8:45  am] 
BHJJNG  COOE  W15-00-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  nnance  DocicM  No.  34144] 

Georgia  Souttmestem  Railroad,  Inc.— 
Sale  and  Leaaa  Exemption  Within  a 
Corporate  Family  Transaction— Soutti 
Carolina  Central  Railroad,  Inc. 

Georgia  Sout&westem  Railroad  Inc. 
(GSWR)  and  South  Carolina  Central 
Railroad.  Inc.  (SCCR),  both  Class  III  rail 
carriers,  have  jointly  filed  a  notice  of 
exemption  under  49  CFR  1180.2(d)(3).i 
The  exemption  transaction  involves 
what  GSWR  describes  as  a  corporate 
family  transaction  whereby  GSWR  will 
sell  to  SCCR,  and  SCCR  will  lease  back 
to  GSWR,  101.27  miles  of  rail  lines  (the 
Lines),  located  in  Georgia:  (1)  Between 
milepost  SLB  0.38  near  Columbus  and 
milepost  SLB  23  near  Cusseta;  (2) 
between  Valuation  Station  41+60  and 
Valuation  Station  107-K35  near 
Columbus;  (3)  between  Valuation 
Station  0+00  and  Valuation  Station 
41+61  near  Columbus;  (4)  between 
milepost  SLC  91.68  near  Bainbridge  and 
milepost  SLC  160.0  near  Cuthbert;  and 
(5)  between  milepost  63.55  near  Dawson 
and  milepost  72.88  near  Sasser.  In 
addition,  GSWR  will  acquire  the 
operating  rights  of  SCCR  for  13.62  miles 
of  rail  line  between  milepost  86.5  at 
Albany  and  milepost  72.88  at  Sasser.^ 
The  13.62-mile  line  was  converted  to  a 
trail,  in  accordance  with  an  interim  trail 
use  arrangement,  c»  October  16, 1997. 

The  transaction  was  scheduled  to  be 
consimimated  on  or  shortly  after 
December  28,  2001,  the  e^ctive  date  of 
the  exemption. 

This  transaction  is  within  a  corporate 
family  of  the  type  specifically  exempted 
from  prior  approval  under  49  CFR 


1180.2(d)(3).  The  parties  stated  that  the 
transaction  will  not  result  in  adverse 
changes  in  service  levels,  significant 
operational  changes,  or  a  change  in  the 
competitive  balance  with  carriers 
outside  of  the  corporation  family. 

The  purpose  of  the  transaction  is  to 
simplify  the  arrangements  for  the 
operation  of  the  Lines.  SCCR  will  own 
the  Lines  and  GSWR  will  operate  the 
Lines.  The  proposed  transaction  will 
improve  the  financial  viability  of  GSWR 
and  SCCR  and  they  will  benefit  from  the 
purchase  price  and  reduced  operating 
costs,  while  still  providing  rail  service. 

This  transaction  is  related  to  a 
simultaneously  filed  notice  of 
exemption  in  STB  Finance  Docket  No. 
34057,  State  of  Georgia  Department  of 
Tmnsportation— Acquisition 
Exemption — South  Carolina  Central 
Railroad,  Inc.,  wherein  the  Georgia 
Department  of  Transportation  (GDOT)^ 
is  acquiring  certain  railroad  assets  of 
SCCR,  including  the  above-noted  101.27 
miles  of  railroad  lines,  but  not  including 
the  right  to  conduct  common  carrier 
freight  operations  over  the  Lines.* 

Under  49  U.S.C.  10502(g),  the  Brard 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  obligation  to 
protect  the  interests  of  its  employees. 
Section  11326(c),  however,  does  not 
provide  for  labor  protection  for 
transactions  under  section  11324  and 
11325  that  involve  Class  ID  rail  carriers. 
Because  this  transaction  involves  Class 
in  rail  carriers  only,  the  Board,  under 
the  statute,  may  not  impose  labor 
protective  conditions  for  this 
transaction. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34144,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Gary  A. 


>  GWSR  and  SCCK  are  subsidiaries  of 
RailAmerica,  Inc.  a  Doncairier.  • 

2  See  Georgia  Great  Soutliem  Division.  South 
Carolina  Central  Railroad  Co..  Ina— Abandonment 
and  Discontinuance  Exemption — Between  Albany 
and  Dawson,  in  Terrell.  Lee  and  Dougherty 
Counties.  Gi*.  Docket  No.  AB-389  (Sub-No.  IX) 
(STB  served  Aug.  16, 1996). 


'GDOT  simultaneously  filed  a  motion  to  dismiss 
the  notice  of  exemption  on  jurisdictional  grounds. 
That  motion  will  be  addressed  by  the  Board  in  a 
separate  decision. 

♦  Concurrently  with  the  closing  of  the  transaction 
between  SCCR  and  GSWR,  SCCR  will  sell  the  Lines 
to  GDOT,  and  GDOT  will  acquire  only  the  physical 
assets.  GDOT  will  not  hold  or  perform  common 
carrier  service.  GSWR  will  provide  common  carrier 
service  and  SCCR  will  retain  a  permanent  easement 
to  provide  residual  common  carrier  service  if  GSWR 
or  an  assignee  of  GSWR  is  unable  to  provide  service 
over  the  Lines. 


Laakso,  Vice  President  Regulatory 
Counsel,  RailAmerica,  Inc.,  5300  Broken 
Sound  Boulevard  NW.,  Second  Floor, 
Boca  Raton,  FL  33487;  and  Louis  E, 
Gitomer,  Ball  Janik  LLP,  1455  F  Street, 
NW.,  Suite  225,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  website  at 
'•WWW.STB.DOT.GOV. " 

Decided:  January  11,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[PR  Doc.  02-1404  Filed  1-17-02;  8:45  am) 

BHJJNG  CODE  491 S-OO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportalion  Board 
[STB  Finance  Docket  No.  34057] 

State  Of  Georgia,  Department  of 
Transportation— Acquisition 
Exemption— South  Carolina  Central 
Railroad,  Inc. 

State  of  Georgia,  Department  of 
Transportation  (GDOT),  a  noncarrier, 
has  filed  a  notice  of  exemption  under  49 
CFR  11 50. 31  Mo  acquire  from  the  South 
Carolina  Central  Railroad,  Inc.  (SCCR),  a 
Class  in  rail  carrier,  but  not  to  operate, 
101.27  miles  of  rail  lines  (the  Lines) 
located  in  Georgia:  (1)  Between  milepost 
SLB  0.38  near  Columbus  and  milepost 
SLB  23  near  Cusseta;  (2)  between 
Valuation  Station  41+60  and  Valuation 
Station  107+35  near  Columbus;  (3) 
between  Valuation  Station  0+00  and 
Valuation  Station  41+61  near  Columbus; 
(4)  between  milepost  SLC  91.68  near 
Bainbridge,  and  milepost  SLC  160.0 
near  Cuthbert;  and  (5)  between  milepost 
63.55  near  Dawson  and  milepost  72.88 
near  Sasser. 

GDOT,  SCCR,  and  RailAmerica.  Inc., 
the  parent  company  of  SCCR,  have 
entered  into  an  agreement  whereby 
GDOT  will  acquire  only  the  physical 
assets  in  the  Lines,  but  not  the  right  to 
conduct  common  carrier  freight 
operations  over  the  Lines.  SCCR  and  its 
affiliate,  Georgia  Southwestern  Railroad, 
Inc.  (GSWR)  have  entered  into  a 
separate  agreement  for  GSWR  to  sell  the 
Lines  to  SCCR,  and  for  SCCR  to  lease 
the  Lines  back  to  GSWR.  That  related 
transaction  is  the  subject  of  a 
simultaneously  filed  notice  of 
exemption  in  STB  Finance  Docket  No. 
34144,  Georgia  Sonthwestem  Railroad, 
Inc. — Sale  and  Lease  Exemption  Within 


*  GDOT  simultaneously  filed  a  motion  to  dismiss 
the  notice  of  exemption  on  jurisdictional  grounds. 
That  motion  will  bie  addressed  by  the  Board  in  a 
separate  decision. 
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a  Corporate  Family  Transaction — South 
Carolina  Central  Railroad,  Inc.,  wherein 
GSWR  seeks  to  sell  the  Lines  to  SCCR 
and  SCCR  will  lease  the  lines  back  to 
GSWR  to  conduct  common  carrier 
freight  operations  over  the  Lines. 
Concurrent  with  the  closing  of  that 
corporate  family  transaction,  it  is 
expected  that  SCCR  will  sell  the  Lines 
to  GDOT  as  described  in  this 
transaction,  and  SCCR  will  retain  a 
permanent  easement  to  retain  the 
residual  common  carrier  freight 
obligations  over  the  Lines  in  the  event 
that  GSWR  or  future  assignees  are 
unable  to  provide  common  carrier 
service. 

The  transaction  was  scheduled  to  be 
consummated  on  December  28,  2001, 
the  effective  date  of  the  exemption  (7 
days  after  the  exemption  was  filed). 

if  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  reopen  the 
proceeding  to  revoke  the  exemption 
under  49  U.S.C.  10502(d)  may  be  filed 
at  any  time.  The  filing  of  a  petition  to 
revoke  will  not  automatically  stay  the 
transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34057,  must  be  filed  with 
the  Surface  Transportation  Board,  Office 
of  the  Secretary,  Case  Control  Unit,  1925 
K  Street,  NW.,  Washington,  DC  20423-^ 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Hal  Wilson, 
State  of  Georgia,  Department  of 
Transportation,  Office  of  Intermodal 
Programs,  276  Memorial  Drive,  SW., 
Atlanta,  GA  30303. 

Board  decisions  and  notices  are 
available  on  our  web  site  at 
"WWW.STB.DOT.GOV. " 

Decided:  January  11,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  02-1388  Filed  1-17-02;  8:45  am] 

BILLINQ  CODE  4*1  S-OO-P 


DEPARTMENT  OF  THE  TREASURY 

Departmental  Offices;  Dsbt 
Management  Advisory  Committee 
Meeting 

Notice  is  hereby  given,  pursuant  to  5 
U.S.C.  App.  2,  section  10(a)(2),  that  a 
meeting  will  be  held  at  the  U.S. 
Treasury  Department,  15th  and 
Pennsylvania  Avenue,  NW., 
Washington,  DC  on  January  29,  2002.  of 
the  following  debt  management 
advisory  committee: 

The  Bond  Market  Association 


Treasury  Borrowing  Advisory  Committee 

The  agenda  for  the  meeting  provides 
for  a  technical  background  briefing  by 
Treasury  staff,  followed  by  a  charge  by 
the  Secretary  of  the  Treasury  or  his 
designate  that  the  Committee  discuss 
particular  issues,  and  a  working  session. 
Following  the  working  session,  the 
Committee  will  present  a  written  report 
of  its  recommendations. 

The  background  briefing  by  Treasury 
staff  wrill  be  held  at  9  a.m.  Eastern  time 
and  will  be  open  to  the  public.  The 
remaining  sessions  and  the  committee's 
reporting  session  will  be  closed  to  the 
public,  pursuant  to  5  U.S.C.  App.  2, 
section  10(d)  and  Public  Law  103-202, 
section  202(c)(1)(B)  (31  U.S.C.  section 
3121  note). 

This  notice  shall  constitute  my 
determination,  pursuant  to  the  authority 
placed  in  heads  of  departments  by  5 
U.S.C.  App.  2, 10(d)  and  vested  in  me 
by  Treasury  Department  Order  No.  101- 
05,  that  the  closed  portions  of  the 
meeting  are  concerned  with  discussions 
of  the  issues  presented  to  the  Committee 
by  the  Secretary  and  recommendations 
of  the  Committee  to  the  Secretary, 
pursuant  to  Public  Law  103-202, 
202(c)(1)(B).  Thus,  this  information  is 
exempt  from  disclosure  under  that 
provision  and  5  U.S.C.  5526(c)(3)(B):  In 
addition,  the  closed  portions  of  the 
meeting  are  concerned  with  information 
that  is  exempt  from  disclosure  imder  5 
U.S.C.  552b(c)(9)(A).  The  public  interest 
requires  that  such  meetings  be  closed  to 
the  public  because  the  Treasury 
Department  requires  frank  and  full 
advice  from  representatives  of  the 
financial  community  prior  to  making  its 
final  decision  on  major  financing 
operations.  Historiccdly,  this  advice  has 
been  offered  by  debt  management 
advisory  committees  established  by  the 
several  major  segments  of  the  financial 
community.  When  so  utilized,  such  a 
committee  is  recognized  to  be  an 
advisory  conunittee  under  5  U.S.C.  App. 
2,  section  3. 

Although  the  Treasiuy's  final 
aimoimcement  of  financing  plans  may 
not  reflect  the  recommendations 
provided  in  reports  of  the  advisory 
committee,  premature  disclosure  of  the 
committee's  deliberations  and  reports 
would  be  likely  to  lead  to  significant 
financial  speculation  in  the  seciu'ities 
market.  Thus,  these  meetings  fall  within 
the  exemption  covered  by  5  U.S.C. 
552b(c)(9)(A). 

The  Office  of  Financial  Markets  is 
responsible  for  maintaining  records  of 
debt  management  advisory  committee 
meetings  and  for  providing  annual 
reports  setting  forth  a  summary  of 
committee  activities  and  such  other 


matters  as  may  be  informative  to  the 
public  consistent  with  the  policy  of  5 
U.S.C.  552b.  The  Designated  Federal 
Officer  or  other  responsible  agency 
official  who  may  be  contacted  for 
additional  information  is  Paul  Malvey, 
Director,  Office  of  Market  Finance  at 
202-622-2630. 

Dated:  January  14.  2002. 
Brian  C.  Roseboro, 

Assistant  Secretary.  Financial  Markets. 
[FR  Doc.  02-1307  Filed  1-17-02:  8:45  anal 

nUJNQ  CODE  4S10-2S-H 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0047] 

Propoeed  information  Collection 
Activity:  Propoeed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

summary:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans' Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  by  the  agency  when  a  purchaser 
assumes  a  veteran's  home  in  release  of 
liability  cases. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  19,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420  or  e-mail: 
irmnkess@vha.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0047  "  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Public  Law  104-13,-  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
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collection  of  infonnation  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
infonnation  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
informatibn;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  infonnation  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Financial  Statement,  VA  Form 
26-6807. 

OMB  Control  Number:  2900-0047. 

Type  of  Review:  Extension  of  a 
ciirrently  approved  collection. 

Abstract:  VA  Form  26-6807  is  used  to 
determine  an  applicant's  or  obligor's 
creditworthiness.  The  major  use  of  the 
form  occurs  in  release  of  liability  and 
substitution  of  entitlement  cases.  VA 
may  release  original  veteran  obligors 
from* personal  liability  arising  from  the 
original  guaranty  of  their  home  loans,  or 
the  making  of  a  direct  loan,  provided 
purchaser/assumers  meet  the  necessary 
requirements,  among  which  is 
qualifying  from  a  credit  standpoint. 

The  form  also  can  be  used  to 
determine  a  borrower's  financial 
condition  in  connection  with  efforts  to 
reinstate  a  seriously  defaulted 
guaranteed,  insured,  or  portfolio  loan.  It 
is  also  used  to  determine  the  eligibility 
of  homeowners  for  aid  imder  the 
Homeowners  Assistance  Program, 
which  provides  assistance  by  reducing 
losses  incident  to  the  disposal  of  homes 
when  military  installations  at  which  the 


homeowners  were  employed  or  serving 
are  ordered  closed  in  whole  or  in  part. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  30,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  Occasion. 

Estimated  Number  of  Respondents: 
40,000. 

Dated:  January  8,  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  02-1406  Filed  1-17-02;  8:45  am) 

BHJJNG  CODE  832(M)1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0404] 

Agency  Information  Collection 
Activttles  Under  OMB  Review 

agency:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  etseq.),  this  notice 
annoimces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of    • 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)^or  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  19,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 


NfW,  Washington,  DC  20420,  (202)  273- 
8030.  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0404." 
SUPPLEMENTARY  INFORMATION:  Title: 
Veteran's  Application  for  Increased 
Compensation  Based  on 
Unemployability,  VA  Form  21-8940. 

OMB  Control  Number:  2900-0404. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  21-8940  is  used 
by  veterans  to  file  a  claim  for  increased 
VA  disability  compensation  based  on 
unemployability.  VA  uses  the 
information  to  determine  a  veteran's 
entitlement  to  unemployability  benefits. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on  July  6, 
2001,  at  page  35698. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  18,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  45  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
2^,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503  (202)  395-7316, 
Please  refer  to  "OMB  Control  No.  2900- 
0404"  in  any  correspondence. 

Dated:  January  8,  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
IFR  Doc.  02-1407  Filed  1-17-02;  8:45  am] 
BHJJNG  CODE  B320-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  editorial  conections  of  previously 
put>lished  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  AgerKy  prepared  corrections  afe 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Dociwt  No.  98N-0044] 

Small  Entity  Compliance  Guide: 
"Structure/Function  Claims;" 
Availability 

Correction 

In  notice  document  02-451  appearing 
on  page  1225  in  the  issue  of  Wednesday, 


January  9,  2002,  make  the  following 
correction: 

On  page  1225,  in  the  third  column,  in 
the  third  line,  the  web  address  is 
corrected  to  read  as  follows:  "http:// 
www.cfsan.fda.gov/-dms/ 
guidance.html". 

[FR  Doc.  C2-451  Filed  1-17-02;  8:45  am] 

BHJJNG  CODE  1S0S-01-D 


DEPARTMENT  OF  STATE 

Public  Notice  3872] 

Privacy  Act  of  1974,  as  Amended:  New 
System  of  Records 

Correction 

In  notice  document  02-236  beginning 
on  page  623  in  the  issue  of  Friday, 
January  4,  2002  make  the  following 
correction: 


On  page  624,  in  the  second  column, 
imder  the  heading  Notification 
Procedure:  in  the  ninth  line,  "202-161- 
8571"  should  read,  "202-261-8571". 

(FR  Doc.  C2-236  Filed  1-17-02;  8:45  am] 

BHJJNG  CODE  1S0S-01-O 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  of  Hazardous  Materials  Safety; 
ftotlce  of  Applications  for  Modification 
or  Exemption 

Correction 

In  the  issue  of  Tuesday,  January  8, 
2002,  on  page  953,  in  the  third  column, 
in  the  correction  of  notice  docimient  01- 
31656,  the  table  should  read  as  set  forth 
below. 


/Vpplication  No. 

Docket  No. 

Applicant 

Modification 
of  exemp- 
tion 

3216-M  

8215-M 

Soh/av  Fluorides  St  Louis  MO  (See  Footnote  11  

3216 

din  Corp.,  Brass  &  Winchester,  Inc.,  East  Alton,  IL  (See  Fool- 
note  2). 

Kennedy  Space  Center,  Kennedy  Space  Center.  FL  (See 
Footnote  3). 

Chemetall  Foote  Corporation,  Kings  Mountain,  NC  (See  Foot- 
note 4). 

BuHcmatic  Transport  Company,  Jersey  City,  NJ  (See  Footnote 

5). 

Medical  Waste  Solutions.  Inc..  Gary.  IN  (See  Footnote  6)  

Gas  Cylinder  Technologies,   Inc.,  Tecumseh,  Ontario  N8N 

2M4  Canada  (See  Footnote  7). 
Transfer  Flow,  Inc.,  Chico,  CA  (See  Footnote  8) 

8215 

10442-M 

10442 

10/96 

10929-M                                   .  ... 

10929 

11185-M                           

11185 

1 1770-M     

RSPA-97-2735  

11770 

11411-M 

11911 

1 1924-M 

RSPA-97-2744 

RSPA-01-10513  

Wrangler  Corp.,  A  Division  of  Lapoint  Industries,  Auburn,  ME 

(See  Footnote  9). 
Phibro-Tech  Inc    Fort  Lee  NJ  (See  FootrK)le  10) 

11924 

12817-M  

12817 

[FR  Doc.  Cl-31656  Filed  1-17-02;  8:45  am] 
BHJJNG  COOC  1S0S-01-D 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Administration  for  CttildrBn  and 
FamHIas 

[ProgrMn  Announccnwnt  No.  OCS  2002-05] 

Fiscal  Year  2002  Training,  Technical 
Assistancs  and  Capaclty-BuiMIng 
Program;  AvailaMllty  of  Funds  and 
Rsqusst  for  Applications— Fail/Winter 
Competition 

agency:  Office  of  Community  Services 
(OCiS),  Administration  for  Children  and 
Families  (ACF),  IDepartment  of  Health 
and  Human  Services'  (DHHS). 
ACTION:  Request  for  Applications  under 
the  Office  of  Commimity  Services' 
Training,  Technical  Assistance  and 
Capacity-Building  Program — Fall/ 
Winter  Competition. 

SUMMARY:  The  Office  of  Community 
Services  announces  that  competing 
applications  will  be  accepted  for  grants 
pursuant  to  the  Secretary's  authority 
under  section  674(b)  of  the  Commimity 
Services  Block  Grant  (CSBG)  Act,  as 
amended,  by  the  Community 
Opportunities,  Accoimtability,  and 
Training,  and  Educational  Services 
(Coats)  Hiunan  Services  Reauthorization 
Act  of  1998,  (Pub.  L.  105-285).  This 
Fall/Winter  competition  for  new  Fiscal 
Year  2002  grants  may  be  followed  by  an 
additional  competition  later  in  the 
Fiscal  Year  depending  upon  needs 
within  the  Community  Services 
Network  and  the  availability  of  funds. 
This  program  announcement  does  not 
describe  priority  areas  or  awards  to  be 
made  later  in  Fiscal  Year  2002  that 
continue  multi-year  obligations  from 
previous  competitions. 

This  program  annoimcement  consists 
of  seven  parts.  Part  A  provides 
infbnnation  on  the  legislative  authority 
and  defines  terms  used  in  the  prc^ram 
announcement.  Part  B  describes  the 
purposes  of  the  program,  the  priority 
areas  that  will  be  considered  for 
funding,  and  which  organizations  are 
eligible  to  apply  in  each  priority  area. 
Part  C  provides  detaib  on  application 
prerequisites,  anticipated  amoimts  of 
funds  available  in  each  priority  area, 
estimated  n\unber  of  grants  to  be 
awarded,  and  other  grant-related 
information.  Part  D  provides 
information  on  application  procedures 
including  the  availability  of  forms, 
where  to  submit  an  application,  criteria 
for  initial  screening  of  applications,  and 
project  evaluation  criteria.  Part  E 
provides  guidance  on  the  content  of  an 
application  package.  Part  F  provides 
instructions  for  completing  an 


application.  Part  G  details  post-award 
requirements. 

Closing  Date:  The  closing  date  for 
submission  of  applications  is  March  19, 
2002.  Mailed  applications  shall  be 
considered  as  meeting  the  announced 
deadline  if  they  are  received  on  or 
before  deadline  date  or  are  postmarked 
on  or  before  the  deadline  date. 
Applications  received  after  the  closing 
date  will  be  classified  as  late  and  not 
considered  for  funding.  Applications 
that  are  handcarried  will  be  classified  as 
late  if  they  are  received  after  4:30  p.m., 
EST,  on  the  deadline  date.  Applicants 
are  cautioned  to  request  a  legibly  dated 
U.S.  Postal  Service  postmark  or  to 
obtain  a  legibly  dated  receipt  from  a 
commercial  carrier  or  U.S.  Postal 
Service.  Private  metered  postmarks  shall 
not  be  accepted  as  proof  of  timely 
mailing.  Detailed  application 
submission  instructions,  including 
addresses  where  applications  must  be 
sent  are  found  in  Part  D  of  this  program 
announcement. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Margaret  J.  Washnitzer,  Director  of  State 
Assistance,  Office  oJF  Community 
Services,  Administration  for  Children 
and  Families,  370  L'Enfant  Promenade, 
SW.,  Washington,  DC  20447  (202)  401- 
9343.  This  program  aimoimcement  is 
accessible  on  the  OCS  web  site  for 
reading  or  downloading  at:  bttp://www/ 
acf/dhhs/gov/pmgmms/ocs. 

Additional  copies  of  this  program 
announcement  can  be  obtained  by 
calling  (202)  401-9343. 

The  Catalog  of  Federal  Domestic 
Assistance  number  is  93.570.  This  Program 
announcement  title  is  "Training,  Technical 
Assistance,  and  Capacity — Building 
Program." 

Part  A — Preamble 

] .  Legislative  A  uthority 

Sections  674(b)(2)  and  678E(b)  of  the 
Community  Services  Block  Grant 
(CSBG)  Act  of  1981.  (Pub.  L.  97-35)  as 
amended  by  the  Coats  Human  Services 
Reauthorization  Act  of  1998,  (Pub.  L. 
105-285)  authorizes  the  Secretary  of 
Health  and  Hiunan  Services  to  utilize  a 
percentage  of  appropriated  funds  for 
training,  technic^  assistance,  planning, 
evaluation,  performance  measurement, 
monitoring,  to  assist  States  in  carrying 
out  corrective  actions  and  to  correct 
programmatic  deficiencies  of  eligible 
entities,  and  for  reporting  and  data 
collection  activities  related  to  programs 
or  projects  carried  out  imder  the  CSBG 
Act.  The  Secretary  may  carry  out  these 
activities  through  grants,  contracts,  or 
cooperative  agreements.  To  address 
program  quality  in  financial 
management  practices,  management 


information  and  reporting  systems,  and 
measiu«ment  of  program  results  and  to 
ensine  responsiveness  to  identified 
local  needs,  the  Secretary  is  required  to 
distribute  funds  directly  to  eligible 
entities,  or  statewide  or  to  local 
organizations  or  associations  with 
demonstrated  expertise  in  providing 
training  to  individuals  and 
organizations  on  methods  of  effectively 
addressing  the  needs  of  low-income 
families  and  commimities.  The 
Secretary  may  carry  out  the  remaining 
activities  through  appropriate  entities. 

The  process  lor  determining  the 
technical  assistance,  training  and 
capacity-building  activities  to  be  carried 
out  must  (a)  ensiu-e  that  the  needs  of 
eligible  entities  and  programs  relating  to 
improving  program  quality,  including 
financial  management  practices,  are 
addressed  to  the  maximum  extent 
feasible;  and  (b)  incorporate 
mechanisms  to  ensure  responsiveness  to 
local  needs,  including  an  on-going 
procedure  for  obtaining  input  from  State 
and  national  networks  of  eligible 
entities.  Thus,  the  CSBG  Monitoring  and 
Assessment  Task  Force  (MATF) 
continues  to  focus  on  implementation  of 
the  Results-Oriented  Management  and 
Accoimtability  (ROMA)  system  to 
address  the  challenges  and  unmet  needs 
of  States  and  Community  Action 
Agencies  and  to  increase  program 
quality  and  management  within  the 
Community  Services  Network.  The  Task 
Force  has  taken  a  comprehensive 
approach  to  monitoring,  including 
establishing  national  goals  and  outcome 
measures,  and  established  target  dates 
for  nation-wide  implementation; 
reviewing  information  and  data  needs 
relevant  to  these  outcome  measures;  and 
assessing  technical  assistance  and 
training  provided  toward  capacity 
buildii^  within  the  Community 
Services  Network. 

2.  Definitions  of  Terms 

For  purposes  of  the  FY  2002  CSBG 
Training,  Technical  Assistance  and 
Capadty-Building  Program,  the 
following  definitions  apply: 

At-RisK  Agencies  refers  to  CSBG 
eligible  entities  in  crises.  The 
problem(s)  to  be  addressed  must  be  of 
a  complex  or  pervasive  natine  that 
cannot  be  adequately  addressed  through 
existing  local  or  State  resources. 

Capadty-building  refers  to  activities 
that  assist  Community  Action  Agencies 
(CAAs)  and  other  eligible  entities  to 
improve  or  enhance  their  overall  or 
specific  capability  to  plan,  deliver, 
manage  and  evaluate  programs 
efficiently  and  effectively  to  produce 
intended  results  for  low-income 
individuals.  This  may  ihclude 
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upgrading  internal  financial 
management  or  computer  systems, 
establishing  new  external  linkages  with 
other  organizations,  improving  board 
functioning,  adding  or  refining  a 
program  component  or  replicating 
techniques  or  programs  piloted  in 
another  local  community,  or  making 
other  cost  effective  improvements. 

Community  in  relationship  to  broad 
representation  refers  to  any  group  of 
individuals  who  share  common 
distinguishing  characteristics  including 
residency,  for  example,  the  "low- 
income"  community,  or  the  "religious" 
community  or  the  "professional" 
community.  The  individual  members  of 
these  "communities"  may  or  may  not 
reside  in  a  specific  neighborhood, 
county  or  school  district  but  the  local 
service  provider  may  be  implementing 
programs  and  strategies  that  will  have  a 
measurable  affect  on  them.  Community 
in  this  context  is  viewed  within  the 
framework  of  both  commimity 
conditions  and  systems,  i.e.,  (1)  public 
policies,  formal  written  and  unstated 
norms  adhered  to  by  the  general 
population;  (2)  service  and  support 
systems,  economic  opportimity  in  the 
labor  market  and  capital  stakeholders; 
(3)  civic  participation;  and  (4)  an  equity 
as  it  relates  to  the  economic  and  social 
distribution  of  power. 

Community  Services  Network  (CSN) 
refers  to  the  various  organizations 
involved  in  planning  and  implementing 
programs  funded  through  the 
Community  Services  Block  Grant  or 
providing  training,  technical  assistance 
or  support  to  them.  The  network 
includes  local  Community  Action 
Agencies  and  other  eligible  entities; 
State  CSBG  offices  and  their  national 
association;  CAA  State,  regional  and 
national  associations;  and  related 
organizations  which  collaborate  and 
participate  with  Community  Action 
Agencies  and  other  eligible  entities  in 
their  efforts  on  behalf  of  low-income 
people. 

CooperativJB  Agreement  is  an  award 
instrument  of  financial  assistance  where 
"substantial  involvement"  is  anticipated 
between  the  awarding  agency  and  the 
recipient  during  the  performance  of  the 
contemplated  project  or  activity. 
"Substantial  involvement"  means  that 
the  recipient  can  expect  Federal 
programmatic  collaboration  or 
participation  in  managing  the  award. 

Eligiole  applicants  for  this  training 
and  technical  assistance  program 
aimouncement  are  eligible  entities  (see 
described  below);  States,  non-profit 
organizations  or  state  CAA  associations 
who  are  involved  in  training,  technical 
assistance  plaiming,  corrective  action, 
evaluation  and  peformance 


measurement  in  order  to  assist  States  in 
carrying  out  the  purposes  of  the  CSBG 
program.  Eligible  faith-based  nonprofit 
organizations  may  apply. 

Eligible  entity  means  any  organization 
that  was  officially  designated  as  a 
Community  Action  Agency  (CAA)  or  a 
community  action  program  under 
section  673(1)  of  the  Community 
Services  Block  Grant  Act,  as  amended 
by  the  Human  Services  Amendments  of 
1994  (Pub.  L.  103-252),  and  meets  all 
the  requirements  imder  sections 
673(1)(A)(I),  and  676A  of  the  CSBG  Act, 
as  amended  by  the  Coats  Human 
Services  Reauthorization  Act  of  1998. 
All  eligible  entities  are  current 
recipients  of  Conmiunity  Services  Block 
Grant  funds,  including  migrant  and 
seasonal  farmworker  organizations  that 
received  CSBG  funding  in  the  previous 
fiscal  year.  Faith-based  organizations 
that  are  also  eligible  entities  may  apply. 
In  cases  where  eligible  entity  status  is    ^ 
unclear,  a  final  determination  will  be 
made  by  OCS/ ACF. 

Hub  is  a  IDepartment  of  Health  and 
Human  Services  designation  for 
multiple  regional  locations. 

Locial  service  providers  are  local 
public  or  private  non-profit  agencies 
that  receive  Community  Services  Blopk 
Grant  funds  from  States  to  provide 
services  to,  or  undertake  activities  on 
behalf  of,  low-income  people. 

Nationwide  refers  to  the  scope  of  the 
technical  assistance,  training,  data 
collection,  or  other  capacity-building 
projects  to  be  undertaken  with  grant 
funds.  Nationwide  projects  must . 
provide  for  the  implementation  of 
technical  assistance,  training  or  data 
collection  for  all  or  a  significant  number 
of  States,  and  the  local  service  providers 
who  administer  CSBG  funds. 

Outcome  Measures  are  indicators  that 
focus  on  the  direct  results  one  wants  to 
help  clients  achieve. 

Performance  Measurement  is  a  tool 
used  to  objectively  assess  how  a 
program  is  accomplishing  its  mission 
through  the  delivery  of  products, 
services,  and  activities. 

Program  technology  exchange  refers 
to  the  process  of  sharing  expert 
technical  and  programmatic 
information,  models,  strategies  and 
approaches  among  the  various  partners 
in  the  Community  Services  Network. 
This  may  be  done  through  written  case 
studies,  guides,  seminars,  technical 
assistance,  and  other  mechanisms. 
Regional  Networks  refers  to  CAA 
State  Associations  within  a  region. 

.Results-Oriented  Management  and 
Accountability  (ROMA)  System:  ROMA 
is  a  system,  which  provides  a 
framework  for  focusing  on  results  for 
local  agencies  funded  by  the 


Community  Services  Block  Grant 
Program.  It  involves  setting  goals  and  , 
strategies  for  developing  plans  and 
techniques  that  focus  on  a  result- 
oriented  performance  based  model  for 
management. 

State  means  all  of  the  50  States  and 
the  District  of  Columbia.  Except  where 
specifically  noted,  for  purposes  of  this 
program  announcement,  it  also  includes 
specified  Territories. 

State  CSBG  Lead  Agency  (SCLA)  is 
the  lead  agency  designated  by  the 
Governor  of  the  State  to  develop  the 
State  CSBG  application  and  to 
administer  the  CSBG  Program. 

Statewide  refers  to  training  and 
technical  assistance  activities  and  other 
capacity  building  activities  undertaken 
with  grant  funds  that  will  have 
significant  impact,  i.e.  activities  should 
impact  at  least  50  percent  of  the  eligible 
entities  in  a  State. 

Technical  assistance  is  an  activity, 
generally  utilizing  the  services  of  an 
expert  (often  a  peer),  aimed  at 
enhancing  capacity,  improving 
programs  and  systems,  or  solving 
specific  problems.  Such  services  may  be 
provided  proactively  to  improve 
systems  or  as  an  intervention  to  solve 
specific  problems. 

Territories  refer  to  the  Commonwealth 
of  Puerto  Rico,  and  American  Samoa  for 
the  purpose  of  this  announcement. 

Training  is  an  educational  activity  or 
event  which  is  designed  to  impart 
knowledge,  understanding,  or  increase 
the  development  of  skills.  Such  training 
activities  may  be  in  the  form  of 
assembled  events  such  as  workshops, 
seminars,  conferences  or  programs  of 
self-instructional  activities. 

Part  B— Purposes/Program  Priority 
Areas 

This  Training,  Technical  Assistance, 
and  Capacity-Building  program 
.  aimouncement  is  intended  to  provide 
funding  to  eligible  applicants  within  the 
Community  Services  Network  to 
advance  achievement  of  the  six  national 
community  action  goals: 

Goal  1:  Low-income  people  become 
more  self-sufficient. 

Goal  2:  The  conditions  in  which  low- 
income  people  live  are  improved. 

Goal  3:  Low-income  people  own  a 
stake  in  their  community. 

Goal  4:  Partnerships  among 
supporters  and  providers  of  service  to 
low-income  people  are  achieved. 

Goal  5:  Agencies  increase  their 
capacity  to  achieve  results. 

Goal  6:  Low-income  people, 
especially  vulnerable  populations, 
achieve  their  potential  by  strengthening 
family  and  other  supportive  systems. 
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These  goals  were  established  by  the 
Community  Services  Network  and  have 
been  used  over  the  past  eight  years  to 
focus  its  work  on  achieving  meaningful 
and  measurable  improvements  in  the 
live»  of  clients  and  communities. 
Establishing  these  goals  in  1994  was  an 
initial  step  in  the  Network's  voluntary 
effort  to  develop  and  install  a 
comprehensive  performance-based 
management  system,  "Results  Oriented 
Management  and  Accountability,"  or 
ROMA.  Sections  676(b)(12)  and  678(E) 
of  the  CSBG  Act,  as  amended  in  1998. 
now  mandate  implementation  of  ROMA 
across  the  entire  Community  Services 
Network,  with  performance  reporting 
from  all  partners  in  the  Network 
beginning  October  1,  2001. 

This  program  announcement  seeks  to 
encourage  the  development  or 
expansion  of  specific  community  action 
initiatives  within  the  framework  of  the 
six  national  goals.  Successful  applicants 
will  help  move  the  Network  toward 
improved  programs,  outcomes,  and 
greater  accountability  through  imiversal 
adoption  of  ROMA  by  Fiscal  Year  2003. 

The  ^OMA  goal-related  activities  to 
be  funded  through  this  program 
announcement  are  intended  to 
complement  those  now  being  supported 
by  grants  made  in  the  last  quarter  of 
Fiscal  Year  2001.  Specifically,  OCS 
funded  a  significant  number  of  grants  to 
States  (CSBG  Lead  Agencies  and  State 
Community  Action  Associations)  to 
carry  out  ROMA  implementation  plans 
developed  jointly  by  these  organizations 
at  five  re^onal  meetings  sponsored  by 
OCS  during  July  and  August,  2001. 
States  were  encouraged  at  the  regional 
meetings  to  focus  their  plans  on 
accomplishing  eight  ROMA 
implementation  "core  activities"  (foiu: 
State  and  four  local)  described  in  OCS 
Information  Memorandtim  Number  49 
(February  21,  2001):  j 

State  Agencies 

1.  The  agency  has  developed,  in 
coordination  with  eligible  entities  and 
the  State  CAA  association,  a  State-wide 
vision  statement  that  speaks  to  the  goals 
and  purposes  of  community  action 
within  the  State  and  that  supports  the 
six  national  ROMA  goals.  The  agency  is 
encouraged  to  participate  in,  and 
contribute  to,  broader  State  anti- 
poverty/community  development 
initiatives  with  outcome  measures  and 
goals  compatible  with  ROMA; 

2.  The  agency  has  trained  all  its 
eligible  entities  (staff  and  boards)  in 
outcome-based  management,  and  that 
80%  of  the  entities  use  ROMA  concepts 
to  guide  needs  assessment,  agency 
mission.review,  activity  planning. 


resource  allocations,  service  delivery, 
measuring  and  reporting  results; 

3.  Eighty  percent  of  the  plans  and 
program  reports  received  from  eligible 
entities  in  tiie  State  describe  plans  to 
achieve  projected  outcomes,  and 
evaluate  results  based  on  measurable 
improvements  of  condition(s)  among 
clients  and/or  communities  served;  and 

4.  .The  agency  submits  complete, 
accurate,  and  timely  annual  reports  to 
OCS  on  the  "meastired  performance  of  . 
the  State  and  the  eligible  entities  in  the 
State"  as  required  by  section  678E  of 
Public  Law  105-285,  the  Community 
Services  Block  Grant  Reauthorization 
Act  of  1998. 

Eligible  Entities 

1.  The  entity  and  its  board  complete 
regular  assessments  of  the  entity's 
overall  mission,  desired  impact(s)  and 
program  structiu«,  taking  into  account: 
(1)  The  needs  of  the  community  and  its 
Residents;  (2)  the  relationship,  or 
context,  of  the  activities  supported  by 
the  entity  to  other  anti-poverty, 
commimity  development  services  in  the 
community;  and  (3)  the  extent  to  which 
the  entity's  activities  contribute  to  the 
accomplishment  of  one  or  more  of  the 
six  ROMA  national  goals; 

2.  Based  upon  the  periodic 
assessments  described  above,  the  entity 
and  its  board  has  identified  yearly  (or 
multi-annually)  specific  improvements, 
or  results,  it  plans  to  help  achieve  in  the 
lives  of  individuals,  families,  and/or  the 
commimity  as  a  whole; 

3  .  The  entity  organizes  and  operates 
all  of  its  programs,  services,  and 
activities  toward  accomplishing  these 
improvements,  or  outcomes,  including 
linking  with  other  agencies  in  the 
community  when  services  beyond  the 
scope  of  the  entity  are  required.  All  staff 
are  helped  by  the  entity  to  understand 
the  direct  or  indirect  relationship  of 
their  efforts  to  achieving  specific  client 
or  community  outcomes;  and 

4.  The  entity  provides  reports  to  the 
State  that  describe  client  and 
community  outcomes  and  that  capture 
the  contribution  of  all  entity  programs, 
services,  and  activities  to  the 
achievement  of  those  outcomes. 

Model  capacity  building  and 
technical  assistance  coordination 
financed  through  this  program 
announcement  are  designed  to  produce 
both  basic  and  advanced  tools  that  can 
be  used  across  the  network  to  carry  out 
these  "core  activities"  that  constitute 
ROMA  implementation  as  required  by 
law. 

In  addition  to  creating  program 
information  and  tools  for  organizing 
community  services  to  achieve  client 
and  community  outcomes,  OCS  intends 


to  underwrite  intensive,  one-on-one 
interaction  among  commimity  action 
staff  from  one  program  to  another.  OCS 
hopes  that  those  agencies/workers  that 
have  experimented  with  various , 
approaches  to  program  improvement 
will  share  their  experiences  with 
partner  agencies  through  such  strategies 
as  extended  on-site  visits  or  staff 
exchanges. 

OCS  is  soliciting  applications  for  this 
Fiscal  Year  2002  Fall/Winter 
competition  for  Training,  Technical 
Assistance  and  Capacity-Building 
funding  in  the  following  priority  and 
sub-priority  areas: 

Priority  Area  1.0    Achieving  Goal  ir  Low- 
Income  People  Become  More  Self-Sufficient 

Sub-Priority  Areas 

1.1  Strengthening  the  "Self-sufficiency 
Continuum"  (SC) 

1.2  Organizing/Coordinating  Services 
Around  Self-sufficiency:  Welfare  to 
Work  (WW) 

1.3  Organizing/Coordinating  Services 
Around  Self-sufficiency/ 
IndependentLiving  Among  the  Aging  or 
Disabled  (SA) 

1.4  Strategic  Measurement  and  Reporting  of 
Self-sufficiency  Outcomes  (SM) 

1.5  The  Use  of  Individual  Development 
Accounts  to  Advance  Self-sufficiency 
(ID) 

Priority  Area  2.0.   Achieving  Goal  2:  The 
Conditioiis  in  Which  Low-Incoine 
Individuals'  Lives  Are  Improved 

Sub-Priority  Areas 

2.1  Organizing/Coordinating  Community 
Development  Programs  (CD) 

2.2  Strategic  Measurement  and  Reporting  of 
Community  Outcomes  Across  Programs/ 
Services  (CO) 

Priority  Area  3.0    Achieviiig  Gsal  3:  Low* 
Incoine  People  Own  a  Stake  in  Their 
Conununity 

Sub-Priority  Areas 

3.1  Organizing/Coordinating  Community 
Advocacy/Participation  Programs  (CM) 

3.2  Community  Advocacy/Participation 
Programs,  Measurement  and  Reporting 
(CA) 

Priority  Area  4.0    Achieving  Goal  4: 
Paitneislups  Among  Supporters  and 
Providers  of  Service  to  Low-Income  People 
Are  Achieved 

Sub-Priority  Areas 

4.1  Coordination  Strategies  Between 
Commimity  Action  and  Faith-Based 
Organizations  to  Advance  ROMA  Client 
Goals  I  and  VI  (FP) 

4.2  Coordination  Strategies  Between 
Conununity  Action  and  Faith-Based 
Organizations  to  Advance  ROMA 
Community  Goals  U  and  III  (FC) 
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Priority  Area  5.0  Achieving  Goal  5: 
Agencies  Increase  Their  Capacity  To 
Achieve  Results 

Sub-Priority  Areas 

5.1  ROMA  Training  and  Technical 
Assistance  Clearinghouse  (RC) 

5.2  Board  Training  Programs  (BT) 

5.3  State  Agency/Association  ROMA  Plan 
Implementation  (RI) 

5.4  Local  Capacity-Building  (CB) 

Priority  Area  6.0    Achieving  Goal  6:  Low- 
Income  People,  Especially  Vulnerable 
Populations,  Achieve  Their  Potential  by 
Strengthening  Family  and  Other  Supportive 
Systems   ' 

Sub-Priority  Areas 

6.1  Strengthening  the  Role  of  Fathers  and 
Marriage  in  Child  and  Family  Life  (MS) 

6.2  Meeting  the  Special  Need#of  Children 
With  an  Incarcerated  Parent  (IP) 

6.3  Network    Guide  to  Measuring  Family 
Development  Outcomes  (FD) 

Priority  Area  1.0    Achieving  Goal  1: 
Low-Income  People  Become  More  Self* 
Sufficient 

OCS  believes  that  community  action 
has  a  unique  opportunity  to  strengthen 
its  anti-poverty,  self-sufficiency 
successes  over  the  next  several  years 
among  the  variety  of  populations  it 
currently  serves,  including:  (1)  Those 
families  who  have  moved  from  welfare 
to  work  but  need  additional  assistance 
in  order  to  continue  their  progress  to 
greater  self-sufficiency;  (2)  those 
families  that  continue  to  receive  public 
assistance  and  need  help  to  begin  the 
process  of  moving  toward  self- 
sufficiency;  and  (3)  the  aging  or  disabled 
for  whom  self-sufficiency  is  often 
defined  in  terms  of  "independent 
living." 

The  CSBG  provides  flexible  funding 
to  States  and  eligible  entities  that 
permits  these  agencies  to  organize  the 
variety  of  services  they  administer, 
financed  by  a  number  of  funding 
sources,  around  the  self-sufficiency 
needs  of  the  clients  they  serve.  Indeed, 
the  ROMA  "core  activities"  for  eligible 
entities  described  in  Information 
Memorandum  No.  49  speak  to  this 
concept  of  coordinated  delivery  of  . 
services  fit)m  programs  within  an 
eligible  entity  and  from  "partner" 
agencies  in  the  community.  Such 
coordination  is  intended  to  achieve 
robust  improvements  in  the  lives  of 
clients  that  no  one  service  can  achieve 
alone,  such  as  helping  them  move 
permanently  from  welfare  to  work,  or 
sustaining  movement  toward  self- 
sufficiency  once  training  and  entry-level 
employment  have  been  seciued. 
Similarly,  Information  Memorandum 
No.  49  encourages  State  CSBG  officials 
to  link  With  other  programs  with 
purposes  that  are  congruent  with  the  six 


national  community  action  goals  in 
order  to  assure  that  the  programs,  in 
concert,  achieve  life-changing  outcomes 
among  often-shared  clients. 

Coordinating  services  across  programs 
to  help  clients  achieve  broad,  life- 
altering  goals,,  especially  the  anti- 
poverty  work  of  moving  families  bom 
dependence  to  self-sufficiency,  can 
make  commimity  action  unique  and 
potentially  more  successful  than  other 
service  providers.  But,  such 
coordination  is  somewhat  difficult  to 
achieve  and  has  not  always  been 
considered  essential  to  the  existence  or 
success  of  commimity  action.  Many 
State  agencies  and  eligible  entities  have 
evolved  over  the  years  into  umbrella 
organizations  that  house  separate,  and 
administratively  segregated  service 
programs,  that  often  serve  the  same 
clients  in  parallel  universes,  by  fiat  not 
design,  and  that  have  no  pattern  or 
broader  purpose  to  their  immediate 
interventions. 

OCS  intends  to  fund  those  community 
action  leaders  at  the  State  or  local  levels 
that  have  been  successful  in  organizing 
programs  and  services,  both  within  and 
outside  their  agencies,  toward  achieving 
client  self-sufficiency,  to  help  others 
within  the  NetwoA  reconfigure  their 
programs,  services,  and  outcome 
expectations.  It  will  "underwrite"  the 
time  and  expense  of  these  leaders  so 
that  they  may  share  their  experiences 
with  colleagues  in  other  States  or 
communities. 

OCS  also  intends  to  fund  State  or 
eligible  entities  that  wish  to  develop 
new  self-sufficiency  models  of 
coordinated  service  delivery  for  one  or 
more  of  the  community  action  client 
populations. 

In  addition,  OCS  seeks  the 
development  and  dissemination  of 
model  ways  to  track  the  many 
intermediate  interventions  across 
services  and  programs  that  ultimately 
combine  and  contribute  to  families 
achieving  the  broader  outcome  of  self- 
sufficiency.  Such  a  tool(s)  may  help 
State  and  local  community  action 
officials:  (1)  Plan  programs  and  deploy 
resources  around  client-specific 
strategies;  (2)  translate  discrete  services 
or  interventions  into  building-block 
inputs;  (3)  access  the  effectiveness  of 
such  interventions  in  terms  of  thefr 
intermediate  impact  on  clients;  and  (4) 
analyze  and  report  the  impact  of  the 
ultimate  coalescence  of  intermediate,  or 
contributory  outcomes,  on  a  family's 
ability  to  achieve  and  sustain  self- 
sufficiency.  • 


Sub-Priority  1 . 1    Strengthening  the 
"Self-Sufficiency  Continuum  "  (SC) 

As  a  result  of  welfare  reform,  millions 
of  families  have  moved  from  public 
assistance  to  employment  over  the  past 
five  years.  Many  of  these  families  have 
taken  the  first  steps  toward  self- 
sufficiency  but  they  are  not  earning 
"living  wages,"  or  adequate  income,  to 
be  truly  self-supporting.  OCS  intends  to 
strengthen  the  "self-sufficiency 
continuum"  that  provides  purposeful 
and  targeted  assistance  to  these  families 
to  help  them  continue  their  movement 
toward  ultimate  economic 
independence. 

OCS  is  aware  that  most  community 
action  agencies  already  provide  services 
to  the  "working  poor."  In  many  cases, 
such  services  may  address  both 
temporary  and  longer-terra  family 
needs.  The  services  may  allow  family 
members  to  remain  employed  rather 
than  revert  to  public  assistance  as  their 
primary  means  of  support.  OCS 
encourages  purposeful  and  targeted 
assistance  to  working  families  that  are 
transitioning  to  self-sufficiency. 

OCS  will  fund  up  to  six  awards,  two 
in  each  of  the  following  categories,  to 
advance  community  action  creation  of 
an  effective  "self-sufficiency 
continuum": 

(1)  Training  and  Technical 
Assistance:  OCS  will  underwrite  the 
development  of  training  and  technical 
assistance  information  that  identifies 
and  describes  programs  within  the 
Network  that  have:  (a)  Undertaken 
specific  initiatives  to  address  the  needs 
of  the  working  poor;  (b)  provided 
coordinated  services  from  a  variety  of 
sources  to  such  families  to  help  them 
achieve  concrete  and  measurable 
advances  on  the  "continuum"  toward 
self-sufficiency;  and  (c)  have  installed 
appropriate  measurement  strategies  to 
capture,  record,  and  report  meaningful 
family  movement  on  the  "continuum." 

Eligible  applicants:  State  CSBG  Lead 
Agencies.  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  2  (up  to 
$20,000  each). 

(2)  Outcome  Measurement  Strategies: 
OCS  will  underwrite  the  development 
of  approaches,  such  as  scales  or 
collected  individual  results/measures, 
to  capture,  record,  and  report  the  results 
of  individual  or  coordinated  services  to 
help  the  working  poor  advance  toward 
self-sufficiency.  These  tools  are 
intended  to  help  entities  within  the 
Network  organize  and  document  their 
efforts  to  help  the  working  poor  achieve 
greater  self-sufficiency.  The 
measurement  tools  developed  through 


FMiiiral  Rwrirfer/Vol.  67.  No.  13 /Friday.  lanuarv  18.  2002 /Notices 


2741 


2740 


Federal  Register /Vol.  67.  No.  13 /Friday,  January  18,  2002 /Notices 


this  grant  should  address,  all  or  a 
significant  number  of  the  following 
aspects  of  family  life  that  contribute  to 
overall  well-being:  education,  child 
care,  child  and  adolescent  development, 
housing,  job  training,  emplojrment,  food 
and  nutrition,  physical  health,  mental 
health,  substance  abuse,  family 
functioning,  family/community 
integration,  transportation,  and  financial 
management. 

Eligible  applicants:  State  CSBG  Lead 
Ageixdes,  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  2  (up  to 
$20,000  each). 

(3)  Capacity-Building:  OCS  will 
provide  capacity  building  assistance  to 
two  eligible  entities  to  imderwrite  the 
costs  of  developing  a  "self-sufficiency 
continuiun."  llie  successful  applicants 
will  agree  to  imdertake  and  document 
the  steps  they  take  to:  (a)  Identify  the 
needs  of  the  working  poor  within  their 
community;  (b)  identify  a  specific  group 
or  number  of  families/individuals  to 
receive  coordinated  and  targeted 
assistance;  (c)  design  a  set  of  strategies 
to  meet  the  immediate  and  longer-term 
needs  of  participating  families/ 
individual^  that  involves  partnerships 
among  relevant  public  and  private 
programs  both  within  and  outside  the 
eligible  entity;  (d)  provide  assistance 
strategically;  and  (e)  capttire,  record, 
and  report  the  results  of  specific  and 
aggregated  interventions  on  the  overall 
movement  of  participating  working  poor 
individuals  and  families  toward  self- 
sufficiency. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  2  (up  to 
$20,000  each). 

Sub-Priority  1.2    Organizing/ 
Coordinating  Services  Around  Self- 
Sufficiency:  Welfare  to  Wmk  (WW) 

OCS  recognizes  that  many  community 
action  agencies  help  families  make  the 
transition  from  welfare  to  work  using 
coordinated  services  financed  from  a 
variety  of  soiut:es.  OCS  intends  to 
support  two  forms  of  training,  technical 
assistance,  and  capacity-building 
activities  designed  to  accelerate  the 
ability  of  more  agencies  to  undertake 
such  activities: 

(1)  Guide  to  Organizing  CAA  Welfare- 
to-Work  Self-sufficiency  Programs — 
OCS.will  support  the  development  of  a 
technical  assistance  guide  on  how  to 
organize  services  and  programs  around 
the  goal  of  moving  clients  from  welfare 
to  work.  The  successful  applicant  for 
funds  to  develop  this  guide  must 


demonstrate  the  ability  to  identify  and 
describe  existing  strategies  within  the 
network,  at  both  the  State  and  local 
levels,  that  are  being  used  to  coordinate 
community  action  planning,  allocation 
of  resources,  and  client  services  to 
achieve  client  self-sufficiency  outcomes, 
with  particular  emphasis  on  innovative 
approaches  to:  (1)  Determining  the 
comprehensive  needs  of  clients  to 
achieve  self-sufficiency  involving  CAA 
boards  and  other  community  resources; 
(2)  designing  and  implementing 
coordinated  service  delivery  strategies, 
including  case  management,  to  respond 
to  those  needs;  (3)  providing  for  client- 
focused  record-keeping  and 
measurement  of  immediate  and  longer- 
terms  impacts  of  interventions  on  client 
change,  including  common  intake 
procedures,  client-organized 
information  systems,  electronic  methods 
to  sort  information  for  a  variety  of 
program  measurement  and  reporting 
piuposes. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  1  (up  to 
$30,000). 

(2)  On-Site  Technical  Assistance — 
Through  both  self-sufficiency 
demonstration  programs  in  the  late 
1980's  and  seven  years  of  pioneering 
work  in  performance-based 
management,  the  Network  has 
developed  a  number  of  successful 
leaders  in  helping  families  move  from 
welfare  to  work.  While  these  leaders  are 
known  and  available  to  some  in  the 
Network,  OCS  believes  that  our  best 
self-sufficiency  organizers  ought  to  be 
helping  a  broader  audience  of  State  and 
local  agencies. 

OCS  intends  to  fund  approximately  5 
State  and/or  local  community  action 
programs  that  have  achieved  a  level  of 
proficiency  in  helping  clients  transition 
from  welfare  to  work  to  provide:  (1) 
Intensive,  on-site  training  and  technical 
assistance  at  regional.  State  or  local 
commimity  action  meetings;  and/or  (2) 
staff  exchanges  or  extended  staff  loans 
among  State  or  local  programs  to  assist 
in  knowledge  transfer  about  self- 
sufficiency  strategies. 

Among  the  specific  kinds  of  expertise 
OCS  hopes  to  have  shared  throu^  this 
process  are:  (a)  Case  managed 
approaches  to  family  services  (parents 
and  children);  (b)  resource  support  to 
coordinated  service  delivery,  including 
organization  of  staff  and  services;  (c) 
client  results-based  staff  performance; 
(d)  client  and  residts  focus  tracking, 
measiuement,  and  reporting  systems;  (e) 
partnerships  with  other  services/ 
programs  within  the  community;  and  (f) 


board  involvement  in  needs  assessment, 
program  planning,  implementation,  and 
evaluation. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities. 

Anticipated  Grant  Awards:  5  (up  to 
$35,000  each). 

Sub-Priority  1.3    Organizing/ 
Coordinating  Services  Around  Self- 
Sufficiency/lndependent  Living  Among 
the  Aging  or  Disabled  (SA) 

A  significant  number  of  conmumity 
action  agencies  provide  services  to  the 
aging  or  disabled  to  help  them  live  as 
independently  as  possible  for  as  long  as 
possible.  Because  independent  living 
among  the  aging  or  the  disabled  often 
translates  into  a  measure  of  self- 
sufficiency,  OCS  intends  to  develop 
training  and  technical  assistance 
resom-ces  for  the  Network  similar  to 
those  described  above  for  Sub-priority 
1.2  (Welfare  to  Work): 

(1)  Guide  to  Organizing  CAA 
Independent  Living  Strategies  for  the 
Aging  or  Disabled — OCS  will  support 
the  development  of  a  technical 
assistance  guide  on  how  to  organize 
services  and  programs  aroimd  the  goal 
helping  aging  or  disabled  clients  remain 
self-sufficient  through  sustaining  their 
ability  to  live  as  independently  as 
possible  within  the  community.  The 
successful  applicant  for  funds  to 
develop  this  guide  must  demonstrate 
the  ability  to  identify  and  describe 
existing  strategies  within  the  network,  at 
both  the  State  and  local  levels,  that  are 
being  used  to  coordinate  community 
action  planning,  dlocation  of  resources, 
and  client  services  to  achieve  client  self- 
sufficiency  outcomes  for 'the  aging  or 
disabled,  with  particular  emphasis  on 
innovative  approaches  to:  (1) 
Determining  the  comprehensive  needs 
of  clients  to  achieve  and  sustain  the 
appropriate  level  of  independent  living 
involving  CAA  boards  and  other 
community  resources;  (2)  designing  and 
implementing  coordinated  service 
delivery  strategies,  including  case 
management,  to  respond  to  those  needs; 
(3)  providing  for  client-fociised  record; 
keeping  and  measiirement  of  immediate 
and  longer-terms  impacts  of 
interventions  on  client  change, 
including  common  intake  procedures, 
client-organized  information  systems, 
electronic  methods  to  sort  information 
for  a  variety  of  program  measurement 
and  reporting  purposes. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  1  (up  to 
$30,000). 
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(2)  On-Site  Technical  Assistance — 
OCS  intends  to  fund  approximately  5 
State  and/or  local  community  action 
programs  that  have  achieved  a  level  of 
proficiency  in  helping  aging  or  disabled 
clients  achieve  and  sustain  appropriate 
levels  of  independent  living  within  their 
community  to  provide:  (1)  Intensive,  on- 
site  training  and  technical  assistance  at 
regional.  State  or  local  commimity 
action  meetings;  and/or  (2)  staff 
exchanges  or  extended  staff  loans 
among  State  or  local  programs  to  assist 
in  knowledge  transfer  about  self- 
sufficiency  strategies. 

Among  the  specific  kinds  of  expertise 
OCS  hopes  to  have  shared  through  this 
process  are:  (a)  Case  managed 
approaches  to  service  delivery;  (b) 
resource  support  to  coordinated  service 
delivery,  including  organization  of  staff 
and  services;  (c)  client  results-based 
staff  performance;  (d)  client  and  results 
focus  tracking,  measurement,  and 
reporting  systems;  (e)  partnerships  with 
other  services/programs  within  the 
community;  and  (f)  board  involvement 
in  needs  assessment,  program  planning, 
implementation,  and  evaluation. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities. 

Anticipated  Grant  Awards:  5  (up  to 
$35,000  each). 

Sub-Priority  1.4    Strategic 
Measurement  and  Reporting  of  Self- 
Sufficiency  Outcomes  (SM) 

OCS  will  imderwrite  the  development 
of  strategic  technical  assistance 
documents  that  lay  out  the  connection 
between  discrete  client  interventions  on 
the  achievement  of  intermediate  and 
longer-term  client  self-sufficiency 
outcomes  for  the  three  self-sufficiency 
populations  described  above:  (1)  The 
working  poor  (the  "Self-sufficiency 
Continuum);  (2)  families  transitioning 
fittm  welfare  to  work;  and  (3)  the  aging 
or  disabled.  These  tools  are  intended  to 
help  entities  within  the  Network 
organize  and  document  their  self- 
sufficiency  efforts  more  efiiectively. 

The  measiuement  tools  developed 
through  this  grant  should  address,  at  a 
TninimiiTTi,  the  following  aspects  of 
family  status/condition:  Education, 
child  care,  child  and  adolescent 
development,  housing,  job  training, 
employment,  food  and  nutrition, 
physical  health,  mental  health, 
substance  abuse,  family  functioning. 
Samily/commimity  integration, 
transportation,  and  financial 
management  The  measurement 
strategies  should  lay  out  the  interactions 
and  interrelationships  of  single-focus 
interventions/activities  on  the 
adiievenient  of  interim  results  and  the 


relationship  of  interim  results  to  the 
broader  outcome  of  family  self- 
sufficiency. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  3  (up  to 
$20,000  each,  one  for  each  population 
-group). 

Sub-Priority  1 .5    The  Use  of  Individual 
Development  Accounts  To  Advance 
Self-Sufficiency  (ID) 

Individual  Development  Accoimts 
(IDA's)  have  become  a  promising  tool 
among  anti-poverty  programs  in  their 
efforts  to  promote  self-sufficiency 
among  low-income  families.  Some  in 
the  Community  Services  Network,  at 
both  the  State  and  local  levels,  are 
experimenting  with  the  use  of  IDA's  to 
assure  that  adequate  and  sufficiently 
flexible  funds  are  available  to  meet  the 
multiple  and  changing  needs  of  families 
transitioning  from  welfare  to  work. 

OCS  intends  to  underwrite  the 
development  of  technical  assistance 
information  about  community  action 
use  of  IDA'S  for  dissemination  to  the 
Network.  The  successful  applicant  must 
demonstrate  an  ability  to  gather 
information  from  the  network  through 
electronic  or  other  means,  organize  and 
present  the  information  in  a  maimer  that 
will  be  useful  to  Network  colleagues  at 
both  the  State  and  local  levels. 

The  technical  assistance  docimient 
developed  by  the  successful  applicant 
should  contain,  at  a  minimum:  (1)  A 
brief  history  of  IDA's  within  and  outside 
the  Community  Services  Network;  (2)  an 
overview  of  IDA  activity  within  the 
Network,  both  at  the  State  and  local 
level  in  terms  of  needs  being  addressed, 
outcomes  anticipated,  and  any 
measurements  taken  of  results  to  date; 
(3)  a  description  of  challenges  faced  by 
those  agencies  experimenting  with 
IDA'S  and  how  those  challenges  have 
been  or  are  being  addressed;  and  (4)  A 
siunmary  analysis  of  IDA's  based  on 
experimenter  views/observations  and 
those  of  the  applicant. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
oigooizations. 

Anticipated  Grant  Awards:  1  (up  to 
$45,000). 

Priority  Area  2.0    Achieving  Goal  2: 
Tht  ConditioBS  in  Which  Low-Income 
Individuals' Lives  Are  Improved 

Almost  all  eligible  entities  report 
efforts  to  improve  one  or  more  aspects 
of  communities  in  which  low-income 
individuals  and  families  live.  Yet. 
finding  ways  to  captiire  and  report 


meaningful  results  of  community  action 
for  this  first  of  two  national  goals  has 
proven  difficult  in  the  early  years  of 
ROMA  implementation. 

Analysis  of  FY  1998  ROMA  reports 
submitted  by  States,  the  latest  that  has 
been  summarized,  indicates  that  the 
Network  views  a  wide  variety  of 
programs  and  services  as  advancing 
Goal  2.  These  programs  and  services 
include:  (1)  Housing  (purchase,  repair, 
transitional,  weatherization,  energy 
assistance,  emergency  rent);  (2)  help  to 
community  residents  (education  and 
literacy  training,  emergency  food/ 
nutrition,  employment,  healthcare, 
transportation);  and  (3)  economic 
development  activities  (encovuaging 
small  business,  establishing 
employment  opportunities). 

OCS  believes  that  the  Network  could 
benefit  frt)m  assistance  in  sorting 
through  not  only  how  to  capt\u«  what 
community  action  is  doing  to  advance 
community  development,  but  also  on 
how  the  Network  might  best  approach 
the  broader  issues  of  community 
redevelopment  with  more 
comprehensive  strategies  in  the  future. 

OCS  believes  that  advancement  of 
ROMA  implementation  will  be  served 
by  the  development  of  technical 
assistance  materials  for  use  by  the 
Network  that  provide  new,  and  more 
detailed,  information  on  how  Network 
leaders  in  community  development 
design  and  carry  out  programs,  and  on 
how  they  record  and  report  results  of 
their  activities. 

Sub-Priority  Area  2. 1    Organizing/ 
Coordinating  Community  Development 
Programs  (CD) 

OCS  will  underwrite  the  development 
of  a  technical  assistance  guide  for  the 
Network  that  describes  model 
approaches  to  community  development 
undertaken  by  community  action 
agencies.  The  guide  will  include 
information  concerning:  (1)  How  model 
community  development  agencies 
identify  the  broad  needs  to  be  addressed 
within  their  commimities  and  the 
specific  role  to  be  played  by  community 
action;  (2)  how  these  agencies  organize 
programs  and  services,  and  partnerships 
with  other  organizations  in  the 
community,  to  undertake  or  advance 
community  development;  and  (3)  what 
means  the  agencies  use  to  track,  record, 
and  report  the  results  of  community 
development  strategies. 

OCS  is  particularly  interested  in 
collecting  and  disseminating 
information  concerning  the 
interrelationship  of  community  action 
to  various  national,  regional.  State,  or 
local  economic  development  initiatives. 
The  successful  appUcant  for  a  grant  to 
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prepare  the  envisioned  technical 
assistance  document  on  community 
development  will  pay  particular 
attention  to  this  issue. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
otganizations. 

Anticipated  Grant  Awards:  1  (up  to 
$45,000). 

Sub-Priority  Area  2.2    Strategic 
Measurement  and  Reporting  of 
(Community  Outcomes  Across  Programs/ 
Services  (CO) 

OCS  will  provide  funds  to  assist  one 
or  more  partners  in  the  Network  to 
develop  strategies  for  measurii^  the 
results  of  individual  and  coordinated 
community  development  activities  and 
for  reporting  these  results.  Specifically. 
OCS  intends  to  support  an  activity 
similar  to  that  described  for  Sub-priority 
area  1.4.  the  creation  of  technical 
assistance  materials  that  lay  out  how 
individual  activities,  such  as  providing 
micro  business  loans  to  neiglihorhood 
residents,  link  to  other  individual 
activities  to  form  a  broader,  more 
comprehensive  effort  to  achieve 
meaningful  and  measurable  community 
development  The  successful  applicant 
for  funds  to  create  this  strategic 
technical  assistance  document  will  be 
expected  to  conduct  a  thorough  review 
of  community  developmoit  literature 
and  report  tfa«ir  findings  as  they  may 
relate  to  community  development  watk 
conducted  by  community  action 
agencies. 

By  providing  the  Network  with  such 
a  strategic  "mapping"  of  various 
elements  and  components  of 
community  development  within  the 
context  of  community  action,  OCS  will 
hdip  community  action  continue  to 
make  a  transition  from  providing 
discrete,  oftoi  diqointed  services  within 
a  commimity.  to  a  leader/contributor  to 
man  comprehensive  community 
development  efforts,  that  yield  more 
rabust  and  lasting  outcomes. 

El^iUe  applicants:  State  CSBG  Lead 
Agencies.  State  CAA  Associations,  local 
digible  entities,  private  non-profit 
oiganizatfons. 

Anticipated  Grant  Awards:  1  (up  to 
$60,000). 

Priority  Area  3.0    Ai^iering  Goal  3: 
Lvw-bcnne  Vtofie  Own  a  Stake  in 
tteir  Conmranity  i 

-Community  action  is  unique  in  its 
alnli^  to  both  advocate  for,  and 
empower,  low-income  individuals  and 
foinilies.  particularly  as  it  relates  to 
mobilizing  citizens  to  achieve  a  greater 
sense  of  authority  over  their  lives  and 
future.  Local  agencies  have  used  a 


variety  of  approaches  to  both  stimulate 
citizen  involvement  in  community 
activities  and  to  measure  the  extent  of 
such  involvement. 

In  Fiscal  Year  1998,  the  latest  year  for 
which  ROMA  data  from  States  was 
analyzed,  most  community  action 
agencies  identified  the  following 
activities  as  supporting  the  achievement 
of  Goal  3:  (1)  The  number  of  commimity 
residents  that  volimteer  time  to  agency 
activities,  and  the  amount  of  volunteer 
hours  served;  (2)  client  involvement  in 
community  decision  making,  including 
service  on  CAA,  school,  housing,  or 
other  kinds  of  citizen  advisory  boards; 

(3)  participation  in  community  events; 

(4)  youth  participation  in  community 
activities  and  programs;  and  (5)  the 
leveraging  of  mnds  for  community 
investments. 

Sub-Priority  Area  3.1  Organizing/ 
Coordinating  Community  Advocacy/ 
Participation  Programs  (Ch4) 

OCS  believes  that  the  Network  would 
benefit  bom  the  sharing  of  information 
across  programs  on  how  community 
action  is  working  toward  achieving  Goal 
3  and  will  support  the  development  of 
a  technical  assistance  guide  to 
empowering  low-income  individuals 
and  fomilies  in  their  communities.  The 
successfid  applicant  for  this  grant  will 
demonstrate  in  their  application  the 
means  to:  (1)  Identify  community  action 
programs  across  the  nation  that  have  a 
successful  history  of  mobilizing  citizen 
participation  and  advocacy;  (2)  collect 
information  frt>m  these  programs  on  the 
planning,  organization,  in^)lementation. 
and  results  of  citizen  advocacy/ 
participation  efforts;  (3)  solicit 
obs^vations  frtim  community  action 
leaders  and  participating  clients  on  how 
to  overcome  challenges  and  obstacles  to 
citizen  empowerment;  (4)  describe 
measures  used  to  evaluate  and  report 
the  extent  and  effectivraiess  of  citizen 
empowerment  by  community  action; 
and  (5)  stmunarize  and  analyze 
information  presented  by  selected  sites 
and  individuals. 

Eligible  applicants:  State  CSBG  Lead 
Agencies.  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  1  (up  to 
$45,000). 

Sub-Priority  Area  3.2    Commuiuty 
Advocacy/Participation  Progmms. 
Measurement  and  Reporting  (CA) 

OCS  will  provide  funds  to  develop 
expanded  strategies  for  measuring  the 
results  of  individual  and  co<Hrdinated 
citizen  empowerment  and  community 
advocacy  activities  and  for  reporting 
these  results.  Specifically,  OCS  intends 


to  support  an  activity  similar  to  that 
described  for  Sub-priority  areas  1.4  and 
2.2,  the  creation  of  technical  assistance 
materials  that  lay  out  how  individual 
activities,  such  as  encouraging  low- 
income  community  residents  to  become 
active  in  citizen  advisory  boards,  link  to 
other  individual  activities  to  form  a 
broader,  more  comprehensive  effort  to 
achieve  meaningful  and  measurable 
citizen  involvement  and  empowerment. 
The  successful  applicant  for  funds  to 
create  this  strategic  technical  assistance 
dociunent  will  be  expected  to  (1) 
Conduct  a  thorough  review  of  citizen 
empowerment  literature  and  report  their 
finHings  as  they  may  relate  to  the  work 
conducted  by  community  action 
agencies;  (2)  assess  the  cvurent 
measurement  strategies  and  individual 
measures  used  by  community  action  to 
capture  and  report  Goal  3  results;  and 
(3)  recommend  more  robust  Goal  3 
measures  that  could  be  used  by  the 
Network  and  step-by-step  instructions 
on  how  to  adapt  the  measmes  to  the 
individual  needs  and  approaches  of 

Elipble  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
el^ble  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  1  (up  to 
$45,000). 

Priority  Area  4.0    Achieving  Goal  4: 
Partnaships  Among  Stq^miters  and 
Providers  of  Service  to  Low<4noonie 
Pei^le  Are  Achieved 

One  of  the  primary  goals  of  the 
Administration  is  to  encourage 
expansion  of  the  nimiber  and  kinds  of 
organizations  devoted  to  helping 
commimities  and  low-income  citizens 
achieve  their  potential.  The 
Administration  has  organized  a  "Faith- 
based  butiative"  that  has,  among  other 
things,  called  for  greater  participation 
and  public  funding  of  faith-based 
groups  providing  community  services  as 
well  as  more  coordination  among  the 
various  agencies  that  address  the  needs 
of  low-income  communities, 
particularly  community  action. 

OCS  recognizes  that  the  Network  has 
a  long  history  of  forming  partnerships 
with  faith-based  organizations  and 
encourages  further  expansion  of  such 
collaborative  efforts  to  achieve  both 
client  and  community  goals. 

OCS  intends  to  fund  the  development 
and  dissemination  of  two  tedmical 
assistance  documents  intended  to  help 
partners  in  thie  Network,  at  both  the 
State  and  community  levels,  learn  ways 
to  enhance  collaboration  of  community 
action  with  faith-based  organizations 
-  and  how  such  partnerships  may 
strengthen  program  outcomes.  In 
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addition.  OCS  will  support  capacity- 
building  efforts  in  selected  States  and/ 
or  communities  to  form  new  or 
expanded  community  action  and  faith- 
based  partnerships  to  achieve  specific 
client  or  coinmunity  results,  and  to 
disseminate  the  results  of  these 
capacity-building  efforts  to  the  Network. 

Sub-Priority  Area  4.1    Coordination 
Strategies  Between  Community  Action 
and  Faith-Based  Organizations  To 
Advance  ROMA  Client  Goals  I  and  VI 
(FP) 

OCS  will  fund  up  to  four  technical 
assistance  and  capacity  building  efforts 
to  promote  the  achievement  of  client- 
focused  Goals  1  and  6  through  effective 
collaboration  of  community  action  and 
faith-based  organizations: 

(1)  Guide  to  Achieving  Client 
Outcomes  Through  Community  Action 
Coordination  With  Faith-Based 
Organizations— OCS  will  support  the 
development  of  a  technical  assistance 
guide  to  help  State  and  local  community 
action  agencies  learn  of  ways  to 
establish  or  expand  partnerships  with 
faith-based  organizations  to  advance 
client-focused  community  action  Goals 
1  and  6 — client/family  self-sufficiency 
and  family  strengthening.  Specifically, 
the  successful  applicant  for  the  grant  to 
develop  this  guide  will  describe  in  its 
application  how  it  will:  (1)  Identify 
State  or  local  partners  within  the 
Network  that  have  a  history  of 
successful  linkage/collaboration  with 
faith-based  organizations  working  to 
achieve  client-focused  outcomes;  (2) 
gather  information  about  the  ways  these 
partnerships  have  been  achieved, 
including  formal  and  informal  methods 
for  establishing  and  maintaining  the 
collaboration,  interchange  of 
information,  human  and  financial 
resoxuces,  client  referral  and  case 
management,  capturing  and  reporting 
results;  (3)  gather  insists  and  analyses 
from  participating  community  action 
and  faith-based  staff  and  clients  on 
partictdar  strengths  and  challenges  of 
such  collaboration,  and  (4)  develop  a 
guide  based  on  the  information 
described  above  in  a  manner  useful  to 
the  Network. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  1  (up  to 
$45,000). 

(2)  Capacity-Building  Grants  To 
Promote  Self-sufficiency  and/or  Family 
Strengthening  Through  Collaboration 
Between  Community  Action  and  Faith- 
Based  Organizations— OCS  will  fund 
between  one  and  three  States  or  local 
community  action  agencies,  or  faith- 


based  organizations,  to  build  new  or 
expanded  collaborations.  Specifically, 
OCS  seeks  to  encourage  iimovative 
means  of  working  among  secular  and 
religious  organizations  to  promote 
client/family  self-sufficiency  and/or  to 
strengthen  families.  The  successful 
applicant(s)  will  describe  in  their 
application(s):  (1)  Specific  goal(s)  they 
intend  to  advance  through  new  or 
expanded  partnerships  between 
conmiunity  action  and  faith-based 
organizations:  (2)  specific  and 
measurable  client-focused  results  the 
proposed  collaboration(s}  are  intended 
to  achieve  and  the  means  by  which  such 
results  will  be  measured  and  reported; 
(3)  particular  contributions  each 
organizational  partner  vyrill  bring  to  the 
collaboration,  including  special  skills, 
human  and  financial  resources;  (4) 
evidence  of  previous  success,  including 
descriptions  of  other  collaborations  and 
measurable  client  improvements  that 
resulted  from  such  collaborative  work, 
and  (5)  formal  letters  of  agreement  and 
participation  among  all  collaborating 
organizations  with  specific  descriptions 
of  anticipated  contributions  of  resources 
and  time  to  the  effort. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities,  and  non-profit  faith- 
based  organizations. 

Anticipated  Grant  Awards:  Up  to  3 
($20,000  each). 

Sub-Priority  Area  4.2    Coordination 
Strategies  Between  Community  Action 
and  Faith-Based  Organizations.To 
Advance  ROMA  Community  Goals  II 
andin(FC) 

As  with  sub-priority  area  4.1,  OCS 
will  fund  up  to  four  grants  to  promote 
the  achievement  of  community-focused 
goals  (community  development  and 
citizen  empowerment)  through  new  or 
expanded  collaboration  between 
community  action  and  faith-based 
organizations.  OCS  will  solicit 
applications  in  two  categories: 

(1)  Guide  to  Achieving  Community 
Development/Citizen  Empowerment 
Goals  Through  Collaboration  Between 
Community  Action  and  Faith-Based 
Organizations — OCS  will  support  the 
development  of  a  technical  assistance 
guide  to  help  State  and  local  commimity 
action  agencies  learn  of  ways  to 
establish  or  expand  partnerships  with 
faith-based  organizations  to  advance 
community  development  and  citizen 
empowerment — community  action 
national  goals  2  and  3.  Specifically,  the 
successful  applicant  for  the  grant  to 
develop  this  guide  will  describe  in  its 
application  how  it  will:  (1)  Identify 
State  or  local  partners  within  the 
Network  that  have  a  history  of 


successful  linkage/collaboration  with, 
faith-based  organizations  working  to 
achieve  community  outcomes;  (2)  gather 
information  about  the  ways  these 
partnerships  have  been  achieved. 
including  formal  and  informal  methods 
for  establishing  and  maintaining  the 
collaboration,  interchange  of 
information,  human  and  financial 
resources,  client  referral  and  case 
management,  capturing  and  reporting 
results;  (3)  gather  insights  and  analyses 
from  participating  community  action 
and  faith-based  staff  and  clients  on 
particular  strengths  and  challenges  of 
such  collaboration,  and  (4)  develop  a 
guide  based  on  the  information 
described  above  in  a  manner  useful  to 
the  Network. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  1  (up  to 
$45,000). 

(2)  Capacity-Building  Grants  To 
Promote  Community  Development  and/ 
or  Citizen  Empowerment  Through 
Collaboration  Between  Community 
Action  and  Faith-Based  Organizations — 
OCS  will  fund  between  one  and  three 
States  or  local  community  action 
agencies,  or  faith-based  organizations,  to 
build  new  or  expanded  collaborations. 
Specifically,  OCS  seeks  to  encourage 
innovative  means  of  working  among 
secular  and  religious  organizations  to 
promote  communify  development  and/ 
or  citizen  empowerment.  The  successful 
applicant(s)  will  describe  in  their 
application(s):  (Ij  Specific  goal(s)  they 
intend  to  advance  through  new  or 
expanded  partnerships  between 
community  action  and  faith-based 
organizations;  (2)  specific  and 
measurable  community  and  client- 
focused  results  the  proposed 
collaboration(s)  are  intended  to  achieve 
and  the  means  by  which  such  results 
will  be  measured  and  reported;  (3) 
particular  contributions  each 
organizational  partner  will  bring  to  the 
collaboration,  including  special  skills, 
himian  and  financial  resources;  (4) 
evidence  of  previous  success,  including 
descriptions  of  other  collaborations, 
measurable  conmiunity  and  client 
improvements  th^t  resulted  from  such 
collaborative  work,  and  (5)  formal 
letters  of  agreement  and  participation 
among  all  collaborating  organizations 
with  specific  descriptions  of  anticipated 
contributions  of  resources  and  time  to 
the  effort. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities,  non-profit  faith-based 
organizations. 
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Anticipated  Grant  Awards:  Up  to  3 
($20,000  each). 

Priority  Area  5.0  Achieving  Goal  5: 
Agencies  Increase  Their  Capacity  To 
Achieve  Results 

Over  the  past  eight  years,  OCS  has 
worked  cooperatively  with  State  CSBG 
agencies.  State  CAA  associations,  and 
local  entities  to  move  the  entire 
Community  Services  Network  toward 
renewed  strength,  focus,  effectiveness. 
and  accountability.  The  work  of  the 
Monitoring  and  Assessment  Task  Force, 
composed  of  representatives  of  all 
partners  in  the  Network,  has  resulted  in 
broad-based  understanding  and  gradual 
implementation  of  Results  Oriented 
Management  and  Accountability,  or 
ROMA.  It  is  through  ROMA  that  the 
Network  continues  to  assure  that 
conmiunity  action  is  positioned  to  be 
the  anti-poverty,  commimity 
development  force  within  many 
hundreds  of  commimities. 

During  the  Summer  of  2001,  OCS 
conducted  a  series  of  regional  ROMA 
training  and  technical  assistance 
conferences  with  leaders  from  State 
CSBG  agencies,  State  CAA  associations, 
and  a  niunber  of  local  eligible  entities. 
At  these  regional  sessions,  OCS 
encoiiraged  State  agencies  and 
associations  to  work  together  to 
complete  ROMA  implementation  by  the 
time  the  Community  Services  Block 
Grant  program  is  scheduled  for 
reautlM)rization  in  Fiscal  Year  2003. 
Completing  ROMA  implementation  is 
important  for  a  niunber  of  reasons,  not 
the  least  of  which  is  that  it  will 
strengthen  community  action  at  a  time 
when  the  Administration  and  Congress 
are  placing  heavy  emphasis  on 
effectiveness  and  accountability  among 
all  domestic  assistance  programs. 

At  the  ROMA  regional  meetings,  OCS 
worked  with  State  CSBG  agency  and 
association  officials  to  develop  ROMA 
implementation  plans.  OCS  identified 
tedbnical  assistance  opportunities  that 
are  now  being  funded  through  the  Fiscal 
Year  2001  Training,  Technical 
Assistance  and  Capacity-Building  Grant 
Announcement  (published  July  2,  2001, 
66  FR  34996},  including,  among  a 
variety  of  efforts:  (1)  Basic  program 
administration  and  financial 
management  training  at  a  National 
Academy;  (2)  leadership  training 
through  a  niunber  of  special  community 
action-focused  programs;  (3)  training  of 
ROMA  instructors  through  a  "train  the 
trainers"  initiative;  and  (4)  financial 
support  to  imderwrite  the  costs  of 
tailored  training  contained  in  various 
State  ROMA  implementation  plans. 

OCS  intends  to  continue  its  support  of 
the  special  initiative  to  complete  ROMA 


implementation  by  Fiscal  Year  2003  and 
to  maintain  the  impetus  for  full 
implementation  generated  by  the 
regional  meetings. 

Sub-Priority  Area  5. 1    ROMA  Training 
and  Technical  Assistance  Clearinghouse 
(RC) 

OCS  will  underwrite  the  creation  and 
operation  of  a  ROMA  Training  and 
Technical  Assistance  Clearinghouse  to 
coordinate  the  on-going  effort  to  achieve 
universal  ROMA  implementation  by 
Fiscal  Year  2003.  The  Clearinghouse 
will  be  responsible  for  a  variety  of  tasks, 
including: 

(1)  Identifying  individuals  and 
information  resoiu-ces  within,  or 
associated  with,  the  Network  that  can 
help  State  CSBG  lead  agencies.  State 
CAA  associations,  and  local  eligible 
entities  carry  out  their  ROMA 
implementation  plans; 

(2)  Serving  as  a  referral  source  for 
partners  in  the  Network  seeking  one  or 
more  forms  of  basic,  intermediate,  or 
advanced  technical  assistance  on  one  or 
more  of  the  following  ROMA 
implementation  areas: 

(a)  Leadership  Training  and  the  Use  of 
ROMA  for  Program  Renewal; 

(b)  ROMA-based  Needs  Assessment 
and  Strateeic  Planning; 

(c)  Development  and  Use  of  Client. 
Commimity,  or  Organizational  Outcome 
Measures; 

(d)  Strategic  Board  Selection  and 
Involvement  in  Agency  Goal  Setting  and 
Results-Oriented  Oversight; 

(e)  Client  and/or  Community-Focused 
Programming  and  Service  Deliveiy; 

(fl  ROMA-Focused  Staffing  (training, 
linkage  to  client/community  outcomes); 

(g)  ROMA  Compatible  Information 
Systems  (collection,  analysis  and  report 
of  client,  community  and/or 
organizational  outcomes); 

(h)  Use  of  ROMA  to  Expand  Program 
Linkages  within  and  outside  of  Agency: 

(i)  Results-Oriented  Financial 
Management;  and 

(j)  Ways  of  Using  ROMA  to  "Tell  Our 
Story"  Better  to  State  legislatures,  local 
governing  authorities,  and/or  the  public. 

(3)  Collecting  and  disseminating 
technical  assistance  materials  to  the 
network,  including  use  of  the  ROMA 
website,  www.ROMAl.org; and 

(4)  Organizing  and/or  conducting 
ROMA  implementation  training  and 
technical  assistance  on-site  visits, 
meetings,  and/or  confermces  at  the 
request  of  State  CSBG  lead  agencies. 
State  CAA  associations,  or  local  entities. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  1  (up  to 
$200,000). 


Sub-Priority  Area  5.2    Board  Training 
Programs  (BT) 

One  of  the  clearest  and  most  universal 
needs  for  technical  assistance  identffied 
by  commimity  action  agencies  that 
responded  to  the  ROMA 
Implementation  Assessment  conducted 
in  the  Spring  of  2001  was  the 
strengthening  of  local  tripartite  boards. 
Over  92%  of  Assessment  respondents 
indicated  that  boards  need  training  in  a 
variety  of  topics  to  increase  their 
capacity  to  lead  and  evaluate  agency 
activities  and  outcomes,  including:  (1) 
Board  responsibilities  under  the  law;  (2) 
basic  board  functioning;  (3)  board  role 
in  agency  needs  assessment,  program 
planning,  operations,  and  evaluation;  (4) 
ROMA  principles  and  uses  in  all  aspects 
of  agency  functioning;  and  (5)  board 
selection,  monitoring  and  evaluation  of 
agency  leadership. 

OCS  intends  to  fund  the  development 
of  one  or  more  board  training  programs 
to  be  made  available  throughout  the 
Network.  OCS  will  entertain 
applications  for  board  training  program 
development  that  focus  on  one  or  more 
of  the  following: 

(1)  Comprehensive  Board  Training. 
Package— -OCS  will  fund  one  grant  for 
the  development  of  a  multi-media 
comprehensive  board  training  package 
that  Covers  all  of  the  following  topics: 

(a)  Board  responsibilities  under  the  law; 

(b)  basic  board  functioning;  (c)  board 
role  in  agency  needs  assessment, 
program  planning,  operations  and 
evaluation;  (d)  ROMA  priaciples  and 
uses  in  all  aspects  of  agency 
functioning;  and  (e)  board  selection, 
monitoring  and  evaluation  of  agency 
leadership.  Informatioii  developed  for 
each  of  these  topics  will  be  organized  by 
the  successful  applicant  into  training 
modules,  to  be  presented  in  writing,  on 
the  ROMA  website,  and  on  videotape. 
The  successful  applicant  will  develop 
model  results-oriented  planning, 
programming,  and  reporting 
ins^uments  to  focilitate  communication 
between  local  agency  officials  and  board 
members.  The  successful  applicant  will 
field-test  materials  and  training 
approaches  with  Network  partners, 
including  local  agency  officials  and 
representative  board  members, 
particularly  the  representatives  of  low- 
income  families,  before  training 
packages  are  completed.  The  successful 
applicant  will  be  responsible  for 
working  through  the  ROMA 
Implementation  Clearinghouse  to  assure 
timely  and  effective  dissemination  of 
board  training  information  to  the 
Network. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations  local 


Federal  Register/ Vol.  67,  No.  13 /Friday,  January  18,  2002 /^Notices 


2ff4$ 


eligible  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  1  (up  to 
$100,000). 

(2)  Capacity-building  Grants  to  States 
for  Board  Training — OCS  will  fund  up 
to  foiu-  grants  to  consortia  of  State  CSBG 
lead  agencies  and  their  respective  State 
CAA  associations  to  undertake  board 
training  in  one  or  more  of  the  topics 
listed  above.  OCS  is  particularly 
interested  in  building  the  capacity  of 
State  agencies  and  associations  to  train 
boards  in  situations  that  present  special 
challenges  requiring  tailored  and  special 
approaches,  such  as:  (1)  Wide 
geographic  distances  within  a  State  that 
makes  travel  to  and  from  a  central 
training. site/program  difficult  or 
impossible  for  agency  staff  and  board 
members;  (2)  geographic  isolation  or 
great  distances  within  the  catchment 
area  of  an  eligible  entity,  especially  in 
multi-county  rural  areas;  (3)  inability  of 
board  members  to  attend  extended 
training  sessions,  or  sessions  offered 
during  normal  working  hours;  (4) 
inability  of  agencies  or  board  members 
to  finance  costs  associated  with  training, 
including  travel,  income  displacement, 
expenses,  etc;  and/or  (5)  lack  of  support 
for  board  training  among  local  agency 
leadership  and  staff. 

Successful  applicants  for  capacity- 
building  grants  under  this  sub-priority 
area  will  include  in  their  applications  a 
description  of  the  outcomes  they  expect 
to  achieve  through  board  training  and 
how  those  outcomes  will  be  measured. 

Eligible  applicants:  State  CSBG  Lead 
Agencies 'in  collaboration  with  State 
CAA  Associations. 

Anticipated  Grant  Awards:  4  (up  to 
$25,000  each).: 

Sub-Priority  Area  .5. 3    State  Agency/ 
Association  ROMA  Plan 
Implementation  (RI) 

As  indicated,  OCS  invited  State  CSBG 
lead  agencies  and  State  CAA 
associations  to  apply  for  funds  under 
sub-priority  area  1.6  in  the  Fiscal  Year 
2001  competition  for  training,  technical 
assistance  and  capacity-building  grants 
to  carry  out  ROMA  implementation 
plans  developed  in  conjunction  with  the 
five  regional  meetings  held  during  July 
and  August,  2001.  A  significant  number 
of  States  submitted  applications  under 
sub-priority  area  1.6  and  have  received 
assistance  from  that  competition. 

OCS  invites  State  agencies  and/or 
associations  that  need  financial 
assistance  to  implement  ROMA  by 
Fiscal  Year  2003  in  accord  with  plans 
developed  over  the  Summer,  and  that 
were  unable  to  apply  for  funding  during 
the  FY  2001  competition  that  closed  on 
September  16.  2001.  to  submit 


applications  under  this  grant 
announcement. 

Successful  applicants  will  describe  in 
their  application:  (1)  What  the  State  has 
accomplished  in  terms  of  ROMA 
implementation  to  date,  using  the  eight 
ROMA  "core  activities"  described  in 
Information  Memorandum  No.  49  (four 
State  and  four  eligible  entity  activities) 
as  a  guide  for  measuring  progress:  (2) 
how  the  State  plans  to  complete  ROMA 
implementation  as  defined  by  the  core 
activities  in  Information  Memorandum 
No.  49;  (3)  a  list  of  activities  the  State 
will  undertake  including  training  and 
technical  assistance  at  the  State  and 
local  levels,  partnerships  with  other 
programs,  creation  of  a  State  vision  for 
community  action,  and  the  creation  or 
modification  of  measurement  and/or 
reporting  tools  for  use  by  the  State  and 
local  community  action  agencies;  and 
(4)  a  timetable  for  completing  activities 
described. 

•  Applications  submitted  for  funding 
under  sub-priority  5.3  will  be  evaluated 
using  the  following  criteria: 

(1)  Criterion  I:  Need  for  Assistance 
(Maximum:  20  Points) 

The  degree  to  which  ROMA  has  been 
implemented  to  date  at  both  the  State 
and  local  levels  using  the  "core 
activities"  for  States  and  eligible  entities 
listed  in  Part  B  of  this  program 
announcement,  including  progress  for 
each  of  the  "core"  activities,  and  what 
needs  to  be  done  to  complete 
implementation  of  the  activities  before 
2003.  The  application  should  reference 
the  results  of  the  ROMA 
implementation  assessment  conducted 
in  the  Spring  of  2001  among  CAAs  in 
the  State  as  part  of  their  description  of 
the  need  for  assistance. 

(2)  Criterion  II:  Work  Program 
(Maximum:  30  Points) 

The  degree  to  which  specific  activities 
to  be  imdertaken  will  facilitate 
completion  of  State  and  eligible  entity 
ROMA  "core"  activities  by  2003, 
including  specific  training  and  technical 
assistance  to  be  provided  to  CAAs.  a 
schedule  for  conducting  training  and 
technical  assistance,  the  anticipated 
participants  (description  of  the  level 
and  functions  of  State  and  CAA  staff), 
and  trainers  and/or  consultants  to  be 
utilized  from  both  within  the  State  or 
from  other  parts  of  the  Network. 

(3)  Criterion  HI:  Significant  and 
Beneficial  Impact:  (Maximum:  15 
Points) 

The  degree  to  which  activities 
described  in  Criterion  11  above  will 
result  in  effective  implementation  of 
ROMA  by  2003.  Specifically,  the  extent 


to  which  ROMA  implementation  will 
benefit  both  the  operation  of  community 
action  programs  at  the  State  and  local 
level  and  increase  the  capacity  of  such 
programs  to  achieve  measurable  and 
substantial  improvement  in  the  lives  of 
individuals,  families,  and  communities 
served. 

(4)  Criterion  IV:  Evidence  of  Significant 
Collaborations  (Maximum:  10  Points) 

The  extent  to  which  the  State  agency 
has  enlisted  the  participation  of  the 
State  CAA  association  in  the  design  of 
the  grant  application  and  how  the 
partnership  between  the  State  and  its 
CAA  association  *vill  implement  the 
activities  under  the  grant.  Joint 
applications  between  the  State  agency 
and  CAA  association  for  funding  under 
this  sub-priority  are  encouraged.  In 
addition,  the  extent  to  which  other 
agencies  that  contribute  funds  to 
community  action,  at  the  State  and  local 
levels,  will  be  encouraged  to  undertake 
performance-based  management 
activities  and/or  will  support  the  use  of 
ROMA  to  measure  and  report  the  results 
of  such  programs. 

(5)  Criterion  V:  Ability  of  Applicant  To 
Perform  (Maximum:  20  Points) 

The  extent  to  which  the  State  agency, 
the  State  CAA  association,  and/or  local 
CAAs  have  developed  an  understanding 
of  ROMA  and  their  willingness  to 
complete  implementation  before  2003. 
Specifically,  the  application  should 
describe  previous  training  received 
through  attendance  at  regional  or 
national  ROMA-focused  conferences, 
special  workshops  conducted  by  ROMA 
trainers,  or  visits  to  other  States/CAAs 
for  the  purpose  of  learning  about  their 
ROMA  activities. 

(6)  Criterion  VI:  Adequacy  of  Budget 
(Maximum:  5  Points) 

The  resources  requested  are 
reasonable  and  adequate  to  accomplish 
the  project.  (0-3  points) 

Total  costs  are  reasonable  and 
consistent  with  anticipated  results.  (0- 
2  points) 

Eligible  applicants:  State  CSBG  Lead 
Agencies  and/or  State  CAA 
Associations. 

Anticipated  Gmnt  Awards:  15  (up  to 
$30,000  each). 

Sub-Priority  Area  5.4    Local  Capacity-. 
Building 

The  purpose  of  this  sub-priority  area 
is  to  promote  management  efficiency 
and  program  productivity  among  local 
eligible  entities.  It  is  essential  that 
community  action  agencies  have  the 
opportunity  to  receive  "seed"  funds  to 
develop  and  share  effective  program/ 
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management  techniques  addressing 
various  aspects  of  anti-poverty  work, 
including  the  implementation  of  ROMA. 
Grants  under  this  sub-priority  will  be 
made  to  Community  Action  Agencies  to 
promote  such  capacity  building.  Among 
the  activities  that  may  be  supported  by 
capacity-building  grants  are  the 
development  and  sharing  of:  (1)  Model 
needs  assessment  tools;  (2)  data 
processing  innovations;  (3)  commimity 
organizing  techniques:  (4)  use  of  scales 
to  measure  outcomes;  (5)  innovative 
tracking  systems;  (6)  internal  and 
external  communication  networks;  (7) 
effective  integration  of  information 
systems;  and  (8)  successful  leveraging 
strategies.  Applicants  must  include  a 
plan  that  describes  how  the  results 
achieved  under  this  project  will  be 
shared  with  the  larger  Community 
Services  Network. 

Eligible  Applicants:  Local  eligible 
entities. 

Anticipated  Gmnt  Awards:  10  {up  to 
$20,000  each). 

Priority  Area  6.0    Achieving  Goal  6: 
Low'lncome  People,  Especially 
Vulnerable  Populations,  Achieve  Their 
Potential  by  Strengthening  Family  and 
Other  Supportive  Sjrsteras 

In  their  reporting  of  ROMA-based 
information,  States  have  included  a 
n\unber  of  services,  programs,  and  other 
forms  of  interventions  imder  Goal  6. 
Indeed,  the  largest  category  of  activities 
reported  for  Goal  6  by  States  and  local 
community  action  agencies  has  been 
"meeting  emergency  needs."  Other 
categories  reported  with  regularity  are: 
(1)  Housing;  (2)  independent  living  for 
the  aging;  and  (3)  emergency  food.  The 
category,  "Family  functioning/life 
skills,"  ranked  fifth  in  frequency  among 
the  31  States  and  577  local  entities  filing 
ROMA  information  in  Fiscal  Year  1998. 
Only  13  States  and  73  local  entities 
reported  activities  specifically  focused 
on  strengthening  family  functioning  or 
general  life  skills  of  family  members. 

Because  Goal  6  reflects  the 
Administration's  priority  to  strengthen 
families,  particularly  the  role  of  fathers 
in  child  and  family  life,  OCS  intends  to 
fund  a  number  of  technical  assistance 
and  capacity  building  activities  focused 
on  commtmity  action  initiatives  that 
seek  to  enhance  outcomes  for  children 
and  their  families  as  a  residt  of  the 
presence  and  positive  influence  of 
fathers.  OCS  believes  that  without  such 
an  emphasis,  low-income  families  will 
continue  to  exist  with  disproportionate 
numbers  of  absent  fathers.  Evidence 
indicates  that  the  absence  of 
participating  fathers  from  households 
not  only  damages  the  economic 
condition  and  prospects  for  low-income 


families,  but  may  also  contribute  to  a 
number  of  negative  social  outcomes  for 
children  and  youth  that  lack  the 
guidance  and  emotional  benefits  that 
come  from  having  two  parents  involved 
in  their  upbringing. 

OCS  intends  to  support  a  number  of 
technical  assistance  and  capacity- 
building  activities  designed  to  reflect 
and  enhance  the  role  of  community 
action  in  strengthening  families  through 
the  active  involvement  of  fathers  in 
child  and  family  development. 

In  addition,  (DCS  will  support 
technical  assistance  and  capacity- 
building  activities  focusing  on  helping 
strengthen  families  in  which  one  or  both 
parents  are  incarcerated.  Finally,  OCS 
will  underwrite  the  development  of  a 
technical  assistance  guide  to  measuring 
commimity  action  efforts  to  strengthen 
families. 

Sub-Priority  Area  §.1    Strengthening 
the  Role  of  Fathers  and  Marriage  in 
Child  and  Family  Ufe  (MS) 

.  OCS  will  fund  up  to  four  applications 
designed  to  build  capacity  within  the 
Network  to  strengthen  families  through 
the  involvement  of  fathers  in  family  and 
child  development: 

(1)  Strategies  for  Community  Action 
to  Strengthen  the  Role  of  Fathers  and 
Marriage  in  Family  and  Child 
Development — OCS  will  imderwrite  the 
development  of  a  technical  assistance 
guide  that  describes  ways  in  which 
community  action  has,  or  could,  focus 
on  promoting  healthy  marriages  among 
low-income  families  and/or  helping 
absent  fathers  remain  involved  in  the 
lives  of  their  children. 

The  successful  applicant  for  the  grant 
to  develop  this  guide  will  demonstrate 
in  their  application  the  ability  to:  (1) 
Identify  existing  strategies  within  the 
Community  Services  Network  that 
promote  healthy  marriages  among  low- 
income  families,  and/or  the 
involvement  of  absent  parents, 
especially  fathers,  in  the  creation  and 
maintenance  of  stable  and  nurtvtring 
family  environments;  (2)  identify 
possible  strategies  for  strengthening 
families  through  healthy  marriages  and 
greater  participation  of  absent  fathers 
from  programs/sources  outside 
commimity  action  and  assess  ways  the 
Network  may  adapt  and  adopt  such 
strategies;  (3)  identify  partnership 
opportunities  with  other  programs,  both 
within  and  outside  the  current 
administrative  responsibilities  of 
community  action,  that  might  help 
advance  healthy  marriages  and  the  role 
of  absent  fathers  in  achieving  family 
economic  and  functional  wellbeing;  and 
(4)  develop  a  guide  based  on  the 
information  assembled  in  such  a 


manner  that  will  be  useful  to  State  and 
local  community  action  officials. 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  1  (up  to 
$45,000). 

(2)  Capacity-Building  Grants  to 
Promote  the  Role  of  Fathers  in 
Community  Action  Initiatives  to 
Strengthen  Families — OCS  will  fund  up 
to  three  States  or  local  eligible  entities 
to  develop  special  initiatives  designed 
to  strengthen  family  functioning 
outcomes  due  to  the  active  involvement 
of  fathers  in  family  life.  Specifically,  the 
successful  applicant(s)  for  these 
capacity-building  grants  will 
demonstrate  in  their  applications  the 
ability  tb:  (a)  Identify  specific  needs 
within  the  community  involving  the 
economic  and  social  condition  of  fathers 
of  low-income  children  and  families, 
both  present  and  absent  from  the 
household;  (b)  identify  specific 
strategies  for  addressing  those  needs, 
including  the  development  of 
coordinated  interventions/services 
through  partnerships  with  other  service 
providers  to  enhance  the  status  of 
affected  males  in  their  role  as 
individuals  and  fathers  to  children  in 
low-income  families;  (c)  undertake 
special  initiatives  to  involve  fathers  in 
the  lives  of  their  children  and  increase 
their  capacity  to  contribute  to  the 
economic,  developmental,  and  social 
wellbeing  of  those  children;  and  (d) 
capture  and  report  the  results  of  such 
involvement  on  all  appropriate  aspects 
of  family  life  (at  a  minimum,  economic, 
social  and  developmental  outcomes). 

Eli^ble  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities. 

Anticipated  Grant  Awards:  3  (up  to 
$30,000  each). 

Sub-Priority  Area  6.2  Meeting  the 
Special  Neieds  of  Children  Witii  an 
Incarcerated  Parentis)  (IP) 

OCS  will  fund  up  to  three  capacity- 
building  grants  to  support  the 
development  of  programs  at  the  State  or 
local  level  focused  on  community  action 
assistance  to  children  with  incarcerated 
parent(s).  Successful  applicants  for 
these  grants  must  demonstrate  in  their 
applications  the  ability  to:  (1)  Identify 
the  number  and  needs  of  such  children/ 
families  within  the  State  or  community; 
(2)  design  and  implement  programs  and 
partnerships  with  other  service 
provides  to  meet  the  needs  identified; 
and  (3)  establish  specific  results  to  be    ' 
achieved  by  the  special  initiatives  and 
provide  for  the  measurement  and 
reporting  of  results. 
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=  OCS  is  particularly  interested  in 
supporting  programs  focused  on  helping 
children  with  incarcerated  parent(s)  live 
in  safe,  stable  households  and  receive 
appropriate  adult  guidance,  nurturing, 
and  emotional  support  from  custodial 
parents,  guardians,  or  other  adult 
mentoring  relationships.  Applicants 
may  wish  to  consider  the  special  role 
played  by  faith-based  organizations  in 
providing  such  support  and  include 
such  organizations  in  community  action 
partnerships  as  appropriate.  In  addition 
to  focusing  on  the  needs  of  children 
with  incarcerated  parents,  applicants 
are  encourage  to  seek  funding  for 
activities  designed  to  address  the  needs 
of  incarcerated  parents  as  they  relate  to 
their  parenting  responsibilities  to  their 
children  while  incarcerated,  during 
periods  prior  to  release,  and  post-release 
from  imprisonment  (reentry  counseling 
and  adjustment  assistance,  family 
functioning/parenting  skill  training, 

etc). 

Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities. 

Anticipated  Grant  Awards:  3  (up  to 
$30,000  each). 


Sub-Priority  Area  6.3    Network  Guide 
to  Measuring  Family  Envelopment 
Outcomes  (FD) 

OCS  will  award  one  grant  for  the 
development  of  a  guide  to  help  the 
Network  improve  the  measurement  and 
reporting  of  family  development 
outcomes  in  support  of  achieving  Goal 
6.  The  successful  applicant  for  this  grant 
will  demonstrate  in  their  application  the 
ability  to:  (1)  Identify  model  family 
functioning/family  development 
measures  that  have  been  developed 
within  and  outside  the  Community 
Services  Network  used  in  social  service 
programs;  (2)  correlate  information 
about  measurement  tools  to  the  kinds  of 
programs/services  provided  by 
community  action  alone  and  in 
partnership  with  other  service  agencies; 
and  (3)  describe  the  relative  benefits  of 
various  approaches  to  measuring  family 
functioning/family  development  in 
terms  of  such  factors  as  staff  orientation/ 
training  and  use,  appropriateness  to 
activities/interventions  being  measured, 
and  information  gathering/ storage/and 
retrieval. 


Eligible  applicants:  State  CSBG  Lead 
Agencies,  State  CAA  Associations,  local 
eligible  entities,  private  non-profit 
organizations. 

Anticipated  Grant  Awards:  1  (up  to 
$45,000). 

Part  C — Application  Prerequisites 

1 .  Eligible  Applicants 

See  individual  sub-priority  areas  in 
PartB. 

2.  Availability  of  Funds 

The  total  amount  of  funds  currently 
available  for  new  grant  awards  in  FY 
2002  under  this  Fall-Winter  program 
announcement  is  $2,360,000.  Subject  to 
the  availability  of  funds,  an  additional 
amount  will  be  set  aside  for  a  Spring- 
Summer  2002  competition,  which  will 
include  funding  of  various  cooperative 
agreements  and  continuation  grants  to 
multi-year  awards  resulting  from  the 
Fiscal  Year  2001  competition. 

Amounts  expected  to  be  available  and 
numbers  of  grants  under  each  sub- 
priority  area  stated  in  Part  B  are  as 
follows: 


Sub-priority  ar^ 


1.1  Strengttiening  the  "Self-sufficiency  Continuum"  (SC)  • 

1.2  Organizing/Coordinating  Services  Around  Self-sufficiency:  Welfare  to  Work  (WW) 

1.3  Organizing/Coordinating  Services  Around  Self-sufficiency/Independent  Living  Among  tfie  Aging  or  Disabled 

(SA) 

1.4  Strategic    Measurement  and  Reporting  of  Self-sufficiency  Outcomes  (SM) 

1.5  Tfie  Use  of  Individual  Development  Accounts  to  Advance  Self-sufficiency  (ID) 

2.1  Organizing/Coordinating  Community  Development  Programs  (CD)  

2.2  Strategic  Measurement  and  Reporting  of  Community  Outcomes  Across  Programs  (CO) - 

3.1  Organizing/Coordinating    Community  Advocacy/Participation  Programs  (CM)  

3.2  Community    Advocacy/Participation  Programs,  Measurement  and  Reporting  (CA) 

4.1  Coordination    Strategies  Between  Community  Action  and  Faith-Based  Organizations  to  Advance  ROMA  Cli- 
ent Goals  1  and  6  (FP)  ,;«;■;;■ 

4.2  Coordination    Strategies  Between  Community  Action  and  Faith-based  Organizations  to  Advance  ROMA 
Community  Goals  2  and  3  (FC) 

5.1  ROMA  Training  and  Technical  Assistance  Clearinghouse  (RC) 

5.2  Board  Training  Programs  (BT) - • 

5.3  State  Agency/Association  ROMA  Plan  Implementation  (Rl) 

5.4  Local  Capacity  Building  (CB)  ■ 

6.1  Strengthening  the  Role  of  Marriage  and  Absent  Fathers  in  Child  and  Family  Life  (MS) 

6.2  Meeting  the  Special  Needs  of  Children  With  an  Incarcerated  Parent(s)  (IP) 

6.3  Network  Guide  to  Measuring  Family  Development  Outcomes  (FD)  ; 

Total  : 


Approx.      I 
furKis  avail- 
able for  new  ' 

projects     I 


Estimated 

No  of  r>ew 

grants 


$120,000 
205,000 

205,000 
60,000 
45,000 
45.000 
60,000 
45,000 
45,000 

105.000 

105,000 
200,000 
200,000 
450,000 
200,000 
135,000 
90,000 
45.000 


2.360,000 


6 
6 

6 
3 
1 
1 
1 
1 
1 


4 
1 
5 
15 
10 
4 
3 
1 


73 


3.  Project  and  Budget  Periods 

For  projects  included  in  the  FY  2002 
Fall-Winter  CSBG  T&TA  Program 
Announcement,  the  budget  and  project 
periods  are  12  months. 

4.  Project  Beneficiaries 

The  overall  intended  beneficiaries  of 
the  projects  to  be  funded  under  the  FY 
2002  Fall-Winter  CSBG  T&TA  Program 


Aimouncement  are  the  various 
"partners"  in  the  Community  Services 
Network.  Specific  beneficiaries  are 
indicated  imder  each  sub-priority  area 
in  Part  B.  It  is  the  intent  of  OCS.  through 
funding  provided  under  this  program  . 
announcement,  to  significantly 
strengthen  the  capacity  of  State  and 
regional  CAA  associations  to  provide 
technical  assistance  and  support  to  local 


service  providers;  to  strengthen  the 
capacity  of  State  CSBG  offices  to  collect 
and  disseminate  accurate  and  reliable 
data  and  to  provide  support  for  local 
service  providers;  and  to  enhance  the 
capacities  of  local  service  providers 
themselves.  The  ultimate  beneficiaries 
of  improved  program  management,  data 
and  information  collection  and 
dissemination,  and  service  quality  of 


2748 


Federal  Register /Vol.  67.  No.  13 /Friday,  January  18,  2002 /Notices 


local  service  providers  are  low-income 
individuals,  families,  and  communities. 

5.  Sub-Contracting  or  Delegating 
Projects 

OCS  will  not  fund  any  project  where 
the  role  of  the  applicant  is  primarily  to 
serve  as  a  conduit  for  funds  to 
organizations  other  than  the  applicant. 
This  prohibition  does  not  bar  the 
making  of  subgrants  or  subcontracting 
for  specific  services  or  activities  needed 
to  conduct  the  project.  However,  the 
applicant  must  have  a  substantive  role 
in  the  implementation  of  the  project  for 
which  funding  is  requested. 

6.  Separate  Multiple  Applications 

Separate  applications  must  be  made 
for  each  sub-priority  area.  Applicants 
that  receive  more  than  one  grant  for  a 
common  budget  and  project  period  must 
be  mindful  that  salaries  and  wages 
claimed  for  the  same  persons  cannot 
collectively  exceed  100  percent  of  the 
total  annual  salary.  The  sub-priority 
area  must  be  clearly  identified  by  title 
and  number. 

7.  Project  Evaluations 

Each  application  must  include  an 
assessment  or  self  evaluation. 

Part  D — Application  Procedures 

1.  Availability  of  Forms 

Applications  for  awards  under  the  FY 
2002  Fall-Winter  CSBG  T&TA  Program 
must  be  submitted  on  Standard  Forms 
(SF)  424. 424A,  and  424B.  Part  F  and 
the  attachments  to  this  program 
announcement  contain  all  the 
instructions  and  forms  required  for 
submission  of  an  application.  These 
forms  may  be  photocopied  for  use  in 
developing  the  application. 

Part  F  also  contains  instructions  for 
the  project  narrative.  The  project 
narrative  must  be  submitted  on  plain 
bond  paper  along  with  the  SF-424  and 
related  forms. 

A  copy  of  this  program  ahnoimcement 
is  available  on  the  Internet  through  the 
OCS  web  site  at:  http:// 
www.acf.dhhs.gov/programs/ocs. 

If  the  program  aimouncement  cannot 
be  accessed  through  the  OCS  web  site, 
it  can  be  obtained  by  writing  or 
telephoning  the  office  listed  imder  the 
section  entitled  FOR  FURTHER 
MFORMATION  at  the  beginning  of  this 
program  announcement. 

2.  Deadlines  i 

Refer  to  the  section  entitled  "Closing 
Date"  at  the  begiiming  of  this  program 
announcement  for  the  last  day  on  which 
applications  should  be  submitted. 

Mailed  applications  shall  be 
considered  as  meeting  the  announced 


deadline  if  they  are  received  on  or 
before  deadline  date  or  postmarked  on> 
or  before  the  deadline  date  and  received 
by  ACF  in  time  for  the  independent 
review.  Mailed  applications  must  be 
sent  to:  U.S.  Department  of  Health  and 
Human  Services,  Administration  for 
Children  and  Families,  Office  of  Grants 
Management,  Office  of  Child  Support 
Enforcement,  "Attention:  CSBG 
Training,  Technical  Assistance,  and 
Capacity  Building  Program",  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447. 

Applicants  must  ensure  that  a  legibly 
dated  U.S.  Postal  Service  postmark  or  a 
legibly  dated,  machine  produced 
postmark  of  a  commercial  mail  service 
is  affixed  to  the  envelope/package 
containing  the  application(s).  To  be 
acceptable  as  proof  of  timely  mailing,  a 
postmark  from  a  commercial  mail 
service  must  include  the  logo/emblem 
of  the  commercial  mail  service  company 
and  must  reflect  the  date  the  package 
was  received  by  the  commercial  mail 
service  company  from  the  applicant. 
Private  metered  postmarks  shall  not  be 
acceptable  as  proof  of  timely  mailing. 
(Applicants  are  cautioned  that  express/ 
overnight  mail  services  do  not  always 
deliver  as  agreed.) 

Applications  hand-carried  by 
applicants,  applicant  couriers,  or  by 
other  representatives  of  the  applicant 
shall  be  considered  meeting  an 
announced  deadline  if  the  are  received 
on  or  before  the  deadline  date,  between 
the  hours  of  8  a.m.  and  4:30  p.m.  EST, 
Monday  through  Friday,  excluding 
Federal  holidays,  at  the:  Administration 
for  Children  and  Families,  Office  of 
Grants  Management,  Office  of  Child 
Support  Enforcement,  "Attention  CSBG 
Training,  Technical  Assistance  and 
Capacity  Building  Program",  901  D 
Street,  SW.,  2nd  Floor  Mailroom, 
Washington,  DC  20024. 

ACF  cannot  accommodate 
transmission  of  applications  by  fax  or 
through  other  electronic  media. 
Therefore,  applications  transmitted  to 
ACF  electronically  will  not  be  accepted 
regardless  of  date  or  time  of  submission 
and  time  of  receipt.  Applications,  once 
submitted,  are  considered  final  and  no 
additional  materials  will  be  accepted. 

Late  applications.  Applications  that 
do  not  meet  the  criteria  above  are 
considered  late  applications.  ACF  shall 
notify  each  late  applicant  that  its 
application  will  not  be  considered  in 
the  current  competition. 

Extension  of  deadlines.  ACF  may 
extend  the  deadline  for  all  applicants 
affected  by  acts  of  God  such  as  floods 
and  hurricanes,  when  there  is 
widespread  disruption  of  the  mail 
service.  A  determination  to  extend  or 


waive  deadline  requirements  rest  with 
the  Chief  Grants  Management  Officer. 

3.  Number  of  Copies  Required 

One  signed  original  application  and 
two  copies  should  be  submitted  at  the 
time  of  initial  submission  (0MB  0970- 
0062).  Two  additional  copies  would  be 
appreciated  to  facilitate  the  processing 
of  applications. 

4.  Designation  of  Sub-Priority  Area 

The  first  page  of  the  SF-424  must 
contain  in  Uie  lower  right-hand  comer 
a  designation  indicating  under  whiph 
sub-priority  are  funds  are  being 
requested. 

5.  Paperwork  Reduction  Act  of  1 995 
(P.L.  104-13) 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response, 
including  time  for  reviewing 
instructions,  gathering  and  maintaining 
the  data  needed  and  reviewing  the 
collection  of  information. 

The  project  description  is  approved 
under  OMB  Control  Number  0970-0062 
which  expires  12/31/2001.  However,  a 
request  has  been  submitted  to  OMB  for 
an  extension. 

An  agency  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

6.  Intergovernmental  Review 

This  program  is  covered  under 
Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs"  and  45  CFR  part  100, 
"Inteigovenmiental  Review  of 
Department  of  Health  and  Human 
Services  Programs  and  Activities." 
Under  the  Order,  States  may  design 
their  own  processes  for  reviewing  and 
commenting  on  proposed  Federal 
assistance  under  covered  progreuns. 

The  following  States  and  Territories 
have  elected  not  to  participate  under  the 
Executive  Order  process:  Arkansas, 
California,  Delaware,  District  of 
Columbia,  Florida,  Georgia,  Illinois, 
Iowa.  Kentucky,  Maine,  Maryland, 
Michigan,  Mississippi,  Missouri, 
Nevada,  New  Hampshire,  New  Mexico, 
North  Carolina,  North  Dakota,  Rhode 
Island,  South  Carolina,  Texas,  Utah, 
West  Virginia,  Wisconsin,  American 
Samoa,  Guam.  Puerto  Rico,  the 
Commonwealth  of  Northern  Mariana 
Islands,  and  the  United  States  Virgin 
Islands. 

Applicants  for  projects  to  be 
adn^nistered  by  Federally  recognized 
Indian  Tribes  are  also  exempt  bom  the 
requirements  of  E.0. 12372.  Otherwise, 
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applicants  should  contact  their  Single 
Point  of  Contact  (SPOC)  as  soon  as 
possible  to  alert  them  of  the  prospective 
applications  and  receive  any  necessary 
instructions.  Applicants  must  submit 
any  required  material  to  the  SPOCs  as 
soon  as  possible  so  that  OCS  can  obtain 
and  review  SPOC  comments  as  a  part  of 
the  award  process.  It  is  imperative  that 
the  applicant  submit  all  required 
materials,  if  any,  to  the  SPOC  and 
indicate  the  date  of  this  subpiittal  (or 
the  date  of  contact  if  no  submittal  is 
required)  on  the  Standard  Form  424A. 
item  16a.      

Under  45  CFR  100.8(a)(2),  a  SPOC  has 
60  days  from  the  application  deadline 
date  to  comment  on  proposed  new  or 
competing  continuation  awards. 

SPOCs  are  encouraged  to  eliminate 
the  submission  of  routine  endorsements 
as  official  recommendations. 
Additionally,  SPOCs  are  requested  to 
clearly  differentiate  between  mere 
advisory  comments  emd  those  Official 
State  process  recommendations  which 
they  intend  to  trigger  the  "accommodate 
or  explain"  rule  under  45  CFR  100.10. 

When  comments  are  submitted 
directly  to  ACF.  they  should  be 
addressed  to:  Department  of  Health  and 
Human  Services.  Administration  for 
Children  and  Families,  Office  of  Grants 
Management/OCSE,  4th  Floor, 
Aerospace  Center,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447. 

A  list  of  the  Single  Points  of  Contact 
for  each  State  and  Territory  is  included 
as  Attachment  I  to  this  program 
announcement. 

7.  Application  Consideration 

Applications  that  meet  the  screening 
requirements  in  Sections  8.a.  and  8.b. 
below  will  be  reviewed  competitively. 
Such  applications  will  be  referred  to 
reviewers  for  a  numerical  score  and 
explanatory  comments  based  solely  on 
responsiveness  to  program  guidelines 
and  evaluation  criteria  published  in  this 
announcement. 

Qualified  panelist  not  directly 
responsible  for  programmatic 
management  of  the  grant  will  review 
applications.  The  results  of  these 
reviews  will  assist  OCS  in  considering 
competing  applications.  Reviewers' 
scores  will  weigh  heavily  in  funding 
decisions  but  will  not  be  the  only 
factors  considered.  Applications  will  be 
ranked  and  generally  considered  in 
order  of  the  average  scores  assigned  by 
reviewers.  However,  highly  raiiked 
applications  are  not  guaranteed  funding 
since  other  factors  deemed  relevant  may 
be  considered  including,  but  not  limited 
to,  the  timely  and  proper  completion  of 
projects  funded  with  OCS  funds  granted 


in  the  past  five  years;  comments  of 
reviewers  and  government  officials;  staff 
evaluation  and  input;  geographic 
distribution;  previous  program 
performance  of  applicants;  compliance 
with  grant  terms  under  previous  DHHS 
grants;  audit  reports;  investigative 
reports;  and  applicant's  progress  in 
resolving  any  final  audit  disallowance 
on  OCS  or  other  Federal  agency  grants. 

OCS  reserves  the  right  to  discuss 
applications  with  other  Federal  or  non- 
Federal  funding  sources  to  ascertain  the 
applicant's  performance  record. 

8.  Criteria  for  Screening  Applications 

a.  Initial  Screening 

All  applicants  will  receive  a  written 
acknowledgment  with  an  assigned 
identification  number.  This  number, 
along  with  any  other  identifying  codes, 
must  be  referenced  in  all  subsequent 
communications  concerning  the 
application.  If  an  acknowledgment  is 
not  received  within  three  weeks  after 
the  deadline  date,  please  notify  ACF  by 
telephone  at  (202)  401-5103.  All 
applications  that  meet  the  published 
deadline  for  submission  will  be 
screened  to  determine  completeness  and 
conformity  to  the  requirements  of  this 
Annoimcement.  Only  those  applications 
meeting  the  following  requirements  will 
be  reviewed  and  evaluated 
competitively.  Others  will  be  returned 
to  the  applicants  with  a  notation  that 
they  were  unacceptable. 

(1)  The  application  must  contain  a 
Standard  Form  424  "Application  for 
Federal  Assistance"  (SF-424),  a  budget 
(SF-424A),  and  signed  "Assurances" 
(SF-424B)  completed  according  to 
instructions  published  in  Part  F  and 
Attachments  A,  B,  and  C  of  this  program 
announcement. 

(2)  A  budget  narrative,  which 
corresponds  to  the  object  class 
categories  in  the  SF  424A  for  the  use  of 
Federal  funds,  must  be  included  in  the 
application. 

(3)  The  SF-424  and  the  SF-424B  must 
be  signed  by  an  official  of  the  applicant 
organization  who  has  authority  to 
obligate  the  organization  legally. 

(4)  A  project  narrative  must  also 
accompany  the  standard  forms. 

b.  Pre-Rating  Review 

Applications,  which  pass  the  initial 
screening,  will  be  forwarded  to 
reviewers  and/ or  OCS  staff  to  verify, 
prior  to  the  programmatic  review,  that 
the  applications  comply  with  this 
program  announcement  in  the  following 
areas: 

(1)  Eligibility:  Applicant  meets  the 
eligibility  requirements  found  in  Part  B. 
Applicant  also  must  be  aware  that  the 


applicant's  legal  name  as  required  on 
the  SF  424  (item  5)  must  match  that 
listed  as  corresponding  to  the  Employer 
Identification  Number  (Item  6). 

(2)  Duration  of  Project:  The 
application  contains  a  project  that  can 
be  successfully  implemented  in  the 
project  period. 

(3)  Target  Populations:  The 
application  clearly  targets  the  specific 
outcomes  and  benefits  of  the  project  to 
State  staff  administering  CSBG  funds, 
CAA  State  or  regnal  associations,  and/ 
or  local  providers  of  CSBG-funded 
services  and  activities.  Benefits  to  low- 
income  consumers  of  CSBG  services 
also  must  be  identified. 

(4)  Program  Focus:  The  application 
must  address  the  purpose  of  the  sub- 
priority  area  under  which  funding  is 
being  requested. 

An  application  may  be  disqualified 
from  the  competition  and  returned  to 
the  applicant  if  it  does  not  conform  to 
one  or  more  of  the  above  requirements.    . 

c.  Evaluation  Criteria 

Applications  that  pass  the  pre-rating 
review  will  be  assessed  and  scored  by 
reviewers.  Each  reviewer  will  give  a 
numerical  score  to  each  application 
reviewed.  These  numerical  scores  will 
be  supported  by  explanatory  statements 
on  a  formal  rating  form  describing  major 
strengths  and  weaknesses  under  each 
applicable  criterion  published  in  this 
announcement. 

The  in-depth  evaluation  and  review 
process  will  use  the  following  criteria 
coupled  with  the  specific  requirements 
contained  in  Part  B.  (Applications  for 
funding  under  Sub-priority  5.3,  State 
Agency /Association  ROMA  Plan 
Implementation,  will  be  evaluated  based 
upon  the  requirements  described  in  Part 
B  only). 

Criteria  for  Review  and  Evaluation  of 
Applications  Submitted  Under  This 
Program  Announcement  (Excluding 
Sub-Priority  5.3) 

(1)  Criterion  I:  Need  for  Assistance 
(Maximum:  20  Points) 

(a)  The  application  documents  that 
the  project  addresses  vital  needs  related 
to  the  purposes  stated  under  the 
appropriate  sub-priority  area  discussed 
in  this  program  announcement  (Part  B) 
and  provides  statistics  and  other  data  . 
and  information  in  support  of  its 
contention.  (0-10  points). 

(b)  The  application  provides  current 
supporting  documentation  or  other 
testimonies  regarding  needs  itom  State 
CSBG  Directors,  local  service  providers 
and/or  State  and  Regional  organizations 
of  local  service  providers.  (0-10  points) 


C^Jo.nl     n  ^...i^t^w.  I  \t  n\       HT      K^n       ^'i/VriAa1T 


laniiat*lr 


ia    9nn') /Mnfii-Qc 


77*1 


2750 


Federal  Register /Vol.  67,  No.  13 /Friday.  January  18,  2002 /Notices 


(2)  Criterion  II:  Work  Program 
(Maxim  um :  30  Points) 


The  work  program  is  results-oriented, 
appropriately  related  to  the  legislative 
mandate  and  specifically  related  to  the 
sub-priority  area  under  which  funds  are 
being  requested. 

Applicant  addresses  the  following: 
Specific  outcomes  to  be  achieved; 
performance  targets  that  the  project  is 
committed  to  achieving,  including 
reasons  for  not  setting  lower  or  higher 
target  levels  and  how  the  project  will 
verify  the  achievement  of  these  targets; 
critical  milestones  which  must  be 
achieved  if  results  are  to  be  gained; 
organizational  support,  including 
priority  this  project  has  for  the  agency; 
past  performance  in  similar  work;  and 
specific  resources  contributed  to  the 
project  that  are  critical  to  success. 

Applicant  defines  the  comprehensive 
natiire  of  the  project  and  methods  that 
will  be  used  to  ensure  that  the  results 
can  be  used  to  address  a  statewide  or 
nationwide  project  as  defined  by  the 
priority  area. 

(3)  Criterion  III:  Significant  and 
Beneficial  Impact:  (Maximum:  15 
Points) 


Applicant  adequately  describes  how 
the  project  will  assure  loug-term 
program  and  management 
improvements  and  have  advantages  over 
other  products  offered  to  achieve  the 
same  outcomes  for  State  CSBG  offices, 
CAA  State  and/or  regional  associations, 
and/or  local  providers  of  CSBG  services 
and  activities.  | 

The  applicant  indicates  the  types  and 
amoimts  of  public  and/or  private 
resources  it  will  mobitize,  how  those 
resources  will  directly  benefit  the 
project,  and  how  the  project  will 
ultimately  benefit  low-income 
individuals  and  families. 

If  proposing  a  project  with  a  training 
and  technical  assistance  focus, 
applicant  indicates  the  number  of 
organizations  and/or  staff  it  will  impact. 

If  proposing  a  project  with  a  data 
collection  focus,  applicant  provides  a 
description  of  the  mechanism  it  will  use 
to  collect  data,  how  it  can  assure 
collections  from  a  significant  number  of 
States,  and  the  niunber  of  States  willing 
to  submit  data  to  the  applicant. 

If  proposing  to  develop  a  symposiiun 
series  or  other  policy-related  project{s), 
the  applicant  identifies  the  number  and 
types  of  beneficiaries. 

Methods  of  securing  participant 
feedback  and  evaluations  of  activities 
are  described  in  the  application. 


(4)  Criterion  IV:  Evidence  of  Significant 
Collaborations  (Maximum  10  Points) 

Applicant  describes  how  it  will 
involve  partners  in  the  Community 
Services  Network  in  its  activities.  Where 
appropriate,  applicant  describes  how  it 
will  interface  with  other  related 
organizations. 

If  subcontracts  are  proposed, 
documentation  of  the  willingness  and 
capacity  for  the  subcontracting 
organization(s)  to  participate  is 
described. 

(5)  Criterion  V:  Ability  of  Applicant  To 
Perform  (Maximum:  20  Points) 

(a)  The  applicant  demonstrates  that  it 
has  experience  and  a  successful  track 
record  relevant  to  the  specific  activities 
and  program  area  that  it  proposes  to 
undertake. 

If  applicant  is  proposing  to  provide 
training  and  technical  assistance,  it 
details  its  competence  in  the  specific 
program  priority  area  and  as  a  deliverer 
with  expertise  in  the  specific  fields  of 
training  and  technical  assistance  on  a 
nationwide  basis. 

If  applicable,  information  provided  by 
the  applicant  also  addresses  related 
achievements  and  competence  of  each 
cooperating  or  sponsoring  organization. 
(0-10  points) 

(b)  Applicant  fully  describes,  for 
example  in  a  resume,  the  experience 
and  skills  of  the  proposed  project 
director  and  primary  staff  showing 
specific  qualifications  and  professional 
experiences  relevant  to  the  successful 
implementation  of  the  proposed  project. 
(0-10  points) 

(6)  Criterion  VI:  Adequacy  of  Budget 
(Maximum:  5  Points) 

(a)  The  resoiuces  requested  are 
reasonable  and  adequate  to  accomplish 
the  project.  (0-3  points) 

(b)  Total  costs  are  reasonable  and 
consistent  with  anticipated  results.  (0- 
2  points) 

Part  E — Contents  of  Application  and 
Receipt  Process 

1.  Contents  of  Application 

A  cover  letter  containing  an  e-mail 
address  and  a  facsimile  (FAX)  niunber, 
if  available,  should  accompany  the 
application.  This  will  facilitate  receipt 
of  an  acknowledgment  from  ACF  that 
the  application  has  been  received.  (See 
Fart  D.,  8.a.) 

Each  application  should  include  one 
original  and  two  additional  copies  of  the 
following: 

a.  A  completed  Standard  Form  424 
which  has  been  signed  by  an  official  of 
the  organization  applying  for  the  grant 
who  has  authority  to  obligate  the 


organization  legally.  The  applicant  must 
be  aware  that,  in  signing  and  submitting 
the  application  for  this  award,  it  is 
certifying  that  it  will  comply  with  the 
Federal  requirements  concerning  the 
drug-free  workplace  and  debarment 
regulations  set  forth  in  Attachments  D 
andE. 

b.  "Budget  Information-Non- 
Construction  Programs"  (SF-424A). 
(Attachment  B) 

c.  A  completed,  signed  and  dated 
"Assiu-ances — Non-Construction 
Programs"  (SF-424B).  (Attachment  C) 

d.  Drug-free  Certification.  (The 
applicant  is  certifying  that  it  will 
comply  with  this  requirement  by 
signing  and  submitting  the  SF— 424.) 
(Attachment  D) 

e.  Debarment  Certification. 
(Attachment  E) 

f.  Certification  Regarding 
Environmental  Tobacco  Smoke.  (The 
applicant  is  certifying  that  it  will 
comply  with  this  requirement  by 
signing  and  submitting  the  SF-424.) 
(Attachment  F) 

g.  Disclosiu^  of  Lobbying  Activities, 
SF-LLL.  Complete,  sign  and  date  form, 
as  appropriate.  (Attachment  G) 

h.  A  Project  Abstract  of  500  words  or 
less.  The  abstract  should  provide  a 
succinct  description  of  the  need,  project 
goals,  and  a  summary  of  work  plan  and 
the  proposed  impact.  Abstract  will  be 
maintained  as  part  of  the  Grantee 
Administration  Tracking  System 
(GATES). 

i.  A  Project  Narrative  consisting  of  the 
following  elements  preceded  by  a 
consecutively  numbered  table  of 
contents  that  will  describe  the  project  in 
the  following  order: 

(i)  Need  for  Assistance. 

(ii)  Work  Program. 

(iii)  Significant  and  Beneficial  Impact. 

(iv)  Evidence  of  Significant 
Collaborations. 

(v)  Ability  of  Applicant  to  Perform. 

(vi)  Appendices  including  proof  of 
non-profit  status,  such  as  IRS 
determination  of  non-profit  status,    ' 
where  applicable;  relevant  sections  of 
by-laws,  articles  of  incorporation,  and/ 
or  statement  from  appropriate  State 
CSBG  office  which  con&rms  eligibility; 
resumes;  Single  Point  of  Contact 
comments,  where  applicable;  and  any 
partnership/collaboration  agreements. 

The  original  must  bear  the  signatiue 
of  the  authorizing  official  representing 
the  applicant  organization. 

The  total  number  of  pages  for  the 
entire  application  package  should  not 
exceed  35  pages,  including  appendices. 
Pages  shoidd  be  munbered  sequentially 
throughout. 

If  appendices  include  photocopied 
materials,  they  must  be  legible. 
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Applications  should  be  two-hole 
punched  at  the  top  center  and  fastened 
separately  with  a  compressor  slide 
paper  fastener  or  a  binder  clip.  The 
submission  of  bound  applications  or 
applications  enclosed  in  a  binder  are 
specifically  discouraged. 

Applications  must  oe  submitted  on 
white  8V2  X  11 -inch  paper  only  since 
OCS  may  find  it  necessary  to  duplicate 
them  for  review  purposes.  They  must 
not  include  colored,  oversized  or  folded 
materials;  organizational  brochures  or 
other  promotional  materials;  slides; 
films;  clips;  etc.  They  will  be  discarded 
if  included. 

Part  F— ^Instructions  for  Completing 
Application  Package  (Approved  by  the 
ONfB  Under  Control  Number  0970- 
0062) 

The  standard  forms  attached  to  this 
program  annoimcement  shall  be  used 
when  submitting  applications  for  all 
funds  under  this  announcement. 

It  is  recommended  that  the  applicant 
reproduce  the  SF-424,  (Attachment  A), 
SF-424A  (Attachment  B),  SF-424B 
(Attachment  C)  and  that  the  application 
be  typed  on  the  copies.  If  an  item  on  the 
SF-424  cannot  be  answered  or  does  not 
appear  to  be  related  or  relevant  to  the 
assistance  requested,  the  applicant 
should  write  "NA"  for  "Not 
applicable." 

The  application  should  be  prepared  in 
accordance  with  the  standard 
instructions  in  Attachments  A  and  B 
corresponding  to  the  forms,  as  well  as 
the  specific  instructions  set  forth  below: 

1.  SF-^24  "Application  for  Federal 
Assistance" . 

Item 

1.  For  the  purposes  of  this  program 
annoimcement,  all  projects  are 
considered  "Applications";  there  are  no 
'  'Pre- Applications. ' ' 

5  and  6.  The  legal  name  of  the 
applicant  must  match  that  listed  as 
corresponding  to  the  Employer 
Identification  Number.  Where  the 
applicant  is  a  previous  Department  of 
Health  and  Hmnan  Services  grantee, 
enter  the  Central  Registry  System 
Employee  Identification  Number  (CRS/ 
EIN)  and  the  Payment  Identifying 
Number,  if  one  has  been  assigned,  in  the 
Block  entitled  "Federal  Identifier" 
located  at  the  top  right  hand  comer  of 
the  form. 

7.  If  the  applicant  is  a  non-profit 
corporation,  enter  "N"  in  the  dox  and 
specify  "non-profit  corporation"  in  the 
space  marked  "Other."  Proof  of  non- 
profit status  such  as  IRS  determination, 
articles  of  incorporation,  or  by-laws, 
must  be  included  as  an  appendix  to  the 
project  narrative. 


8.  For  the  purposes  of  this 
announcement,  all  applications  are 
"New." 

9.  Enter  "DHHS-ACF/OCS." 

10.  The  Catalog  of  Federal  Domestic 
Assistance  number  for  the  OCS  program 
covered  under  this  announcement  is 
"93.570." 

11.  In  addition  to  a  brief  descriptive 
title  of  the  project,  priority  area 
designations  must  be  used  to  indicate 
the  priority  and  sub-priority  areas  for 
which  funds  are  being  requested: 

The  title  is  "Office  of  Community 
Services"  Discretionary  CSBG  Awards — 
Fiscal  Year  2001  Training,  Technical 
Assistance,  and  Capacity-Building 
Programs." 

15a.  For  purposes  of  this 
annoimcement,  this  amount  should 
reflect  the  amount  requested  for  the 
entire  project  period. 

15l>-e.  These  items  should  reflect 
both  cash  and  third  party  in-kind 
contributions  for  the  total  project 
period. 

2.  SF-424A— "Budget  Information-Non- 
Construction  Programs" 

See  instructions  accompanying  the 
form  as  well  as  the  instructions  set  forth 
below: 

In  completing  these  sections,  the 
Federal  budget  entries  will  relate  to  the 
requested  OCS  Training  and  Technical 
Assistance  Program  funds  only,  and 
Non-Federal  "will  include  mobilized 
funds  from  all  other  sources — applicant. 
State,  and  other.  Federal  funds,  other 
than  those  requested  from  the  Training 
and  Technical  Assistance  Program 
should  be  included  in  Non-Federal 
entries. 

Sections  A  and  D  must  contain  entries 
for  both  Federal  (OCS)  and  non-Federal 
(mobilized). 

Section  A — Budget  Summary 

Col.  (a):  Line  1— Enter  "OCS  Training 
and  Technical  Assistance  Program"; 

Coy.  (b):  Line  1— Enter  "93.570". 

Col.  (c)  and  (d):  Not  Applicable 

Col.  (e)-(g):  For  lines  1  enter  in 
column  (e),  (f)  and  (g)  the  appropriate 
^amounts  needed  to  support  the  project 
for  the  entire  project  period. 

Line  5 — Enter  the  figures  from  Line  1 
for  all  columns  completed  under  (e),  (f), 
and(g). 

Section  B — Budget  Categories 

This  section  should  contain  entries 
for  OCS  funds  only.  For  all  projects,  the 
first  budget  period  of  12  months  will  be 
entered  in  Column  #1.  Allowability  of 
costs  is  governed  by  applicable  cost 
principles  set  forth  in  45  CFR  Parts  74 
and  92. 

A  separate  itemized  budget 
justification  should  be  included  to 


explain  fully  and  justify  major  items,  as 
indicated  below.  The  budget 
justification  should  immediately  follow 
the  Table  of  Contents. 

Column  5:  Enter  total  requirements 
for  Federal  funds  by  the  Object  Class 
Categories  of  this  section. 

Line  6a — Personnel:  Enter  the  total 
costs  of  salaries  and  wages. 

Justification:  Identify  the  project 
director.  Specify  by  title  or  name  the 
percentage  of  time  allocated  to  the 
project,  the  individual  annual  salaries 
and  the  cost  to  the  project  (both  Federal 
and  Non-Federal)  of  the  organization's 
staff  who  will  be  working  on  the  project. 

Line  6b — Fringe  Benefits:  Enter  the 
total  costs  of  fringe  benefits,  unless 
treated  as  part  of  an  approved  indirect 
cost  rate  which  is  entered  on  line  6j. 

Justification:  Enter  the  total  costs  of 
fringe  benefits,  unless  treated  as  part  of 
an  approved  indirect  cost  rate. 

Line  6c — Travel:  Enter  total  cost  of  all 
travel  by  employees  of  the  project.  Do 
not  enter  costs  for  consultant's  travel. 

Justification:  Include  the  name(s)  of 
traveler(s),  total  number  of  trips, 
destinations,  length  of  stay,  mileage 
rate,  transportation  costs  and 
subsistence  allowances. 

Une  6d — Equipment:  Enter  the  total 
costs  of  all  non-expendable  personal 
property  to  be  acquired  by  the  project. 
Equipment  means  tangible  non- 
expendable personal  property  having  a 
useful  life  of  more  than  one  year  and  an 
acquisition  cost  of  $5,000  or  more  per 
unit. 

Justification:  Equipment  to  be 
purchased  with  Federal  funds  must  be 
required  to  conduct  the  project,  and  the 
applicant  organization  or  its  subgrantees 
must  not  already  have  the  equipment  or . 
a  reasonable  facsimile  available  to  the 
project.  The  justification  also  must 
contain  plans  for  future  use  or  disposal 
of  the  equipment  after  the  project  ends. 

Une  6e — Supplies:  Enter  the  total 
costs  of  all  tangible  personal  property 
(surplus)  other  than  that  included  on 
line  6d. 

Line  6h— Other:  Enter  the  total  of  all 
other  costs.  Such  costs,  where 
applicable,  may  include,  but  are  not 
limited  to,  insurance,  food,  medical  and 
dental  costs  (noncontractual),  fees  and 
travel  paid  directly  to  individual 
consultants,  local  transportation  (all 
travel  which  does  not  require  per  diem 
is  considered  local  travel),  space  and 
equipment  rentals,  printing  and 
publication,  computer  use  training  coSts 
including  tuition  and  stipends,  training 
service  costs  including  wage  payments 
to  individuals  and  supportive  service 
payments,  and  staff  development  costs. 

Line  6} — Indirect  Charges:  Enter  the 
total  amount  of  indirect  costs.  This  line 
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should  be  used  only  when  the  applicant 
currently  has  an  indirect  cost  rate 
approved  by  the  Department  of  Health 
and  Human  Services  or  other  Federal 
agencies.  With  the  exception  of  States 
and  local  governments,  applicants 
should  enclose  a  copy  of  the  current 
approved  rate  agreement  if  it  was 
negotiated  with  a  Federal  agency  other 
than  the  Department  of  Health  and 
Human  Services.  For  an  educational 
institution,  the  indirect  coats  on  training 
grants  will  be  allowed  at  the  lesser  of 
the  institution's  actual  indirect  costs  or 
8  percent  of  the  total  direct  costs. 

If  the  applicant  organization  is  in  the 
process  of  initially  developing  or 
renegotiating  a  rate,  it  should 
immediately,  upon  notification  that  an 
award  will  be  made,  develop  a  tentative 
indirect  cost  rate  proposal  based  on  its 
most  recently  completed  fiscal  year  in 
accordance  with  the  principles  set  forth 
in  the  pertinent  DHHS  Guide  for 
Establishing  Indirect  Cost  Rates  >  and 
submit  it  to  the  appropriate  DHHS 
Regional  Office. 

It  should  be  noted  that  when  an 
indirect  cost  rate  is  requested,  those 
costs  included  in  the  indirect  cost  pool 
cannot  be  budgeted  or  charged  as  direct 
costs  to  the  grant. 

Line  6k — Totals:  The  total  amount 
shown  in  Section  B,  Column  (5),  should 
be  the  same  as  the  amount  shown  in 
Section  A,  line  5,  column  (e). 

Line  7 — Progmm  Income:  Enter  the 
estimated  amount  of  income,  if  any  is 
expected  to  be  generated  from  this 
project.  Separately  show  expected 
program  income  generated  from  OCS 
support  and  income  generated  from 
other  mobilized  funds.  Do  not  add  or 
subtract  this  amount  from  the  budget 
total.  Show  the  nature  and  source  of 
income  in  the  program  narrative 
statement. 

Column  5:  Carry  totals  firom  column  1 
to  column  5  for  aU  line  items. 

Justification:  Describe  the  nature, 
source  and  anticipated  use  of  program 
income  in  the  Program  Narrative 
Statement. 

Section  C — Non-Federal  Resources 

This  section  is  to  record  the  amounts 
of  Non-Federal  resources  that  will  be 
used  to  support  the  project.  Non-Federal 
resources  refer  to  other  than  OCS  funds 
for  which  the  applicant  has  received  a 
commitment.  Provide  a  brief 
explanation,  on  a'separate  sheet, 
showing  the  type  of  contribution, 
broken  out  by  Object  Class  Categories, 
section  B.6)  and  whether  it  is  cash  or 
third  party  in-kind.  The  firm 
commitment  of  these  required  funds 
must  be  docmnented  and  submitted 
with  the  application. 


Except  in  unusual  situations,  this 
documentation  must  be  in  the  form  of 
letters  of  commitment  or  letters  of  intent 
from  the  organization(s)/individuals 
from  which  funds  will  be  received. 

Line  8 — Col.  (a):  Enter  the  project 
title. 

Col.  (b):  Enter  the  amount  of  cash  or 
donations  to  be  made  by  the  applicant. 

Col.  (c):  Enter  the  State  contribution. 

Col.  (d):  Enter  the  amount  of  cash  and 
third  party  in-kind  contributions  to  be 
made  from  all  other  sources. 

Col.  (e):  Enter  the  total  of  column  (b), 
(c),  and  (d).  Lines  9, 10,  and  11  should 
be  left  blank. 

Line  12 — Carry  the  total  of  each 
column  of  line  8,  (b)  through  (e).  The 
amount  in  coliunn  (e)  should  be  equal 
to  the  amount  on  section  A,  Line  5,  and 
column  (f). 

Justification:  Describe  third  party  in- 
kind  contributions,  if  included. 

Section  D — Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  Federal 
(OCS)  cash  needed  for  this  grant  for  first 
year  and  by  quarter,  during  the  first  12- 
month  budget  period. 

Line  14 — Enter  the  amount  of  cash 
from  all  other  sources  needed  by  quarter 
during  the  first  year. 

Line  15 — Enter  the  total  of  Lines  13 
and  14  for  all  columns. 

Section  E — Budget  Estimates  of  Federal 
Funds  Needed  for  Balance  of  the  Project 

To  be  completed  by  applicants 
applying  for  funds  for  a  three  year 
project  period. 

Section  F — Other  Budget  Information 

Line  21 — Include  narrative 
justification  required  under  Section  B 
for  each  object  class  category  for  the 
total  project  period. 

Line  22 — Enter  the  type  of  HHS  or 
other  Federal  agency  approved  indirect  • 
cost  rate  (provisional,  predetermined, 
final  or  fixed)  that  will  be  in  effect 
during  the  funding  period,  the  estimated 
amount  of  the  base  to  which  the  rate  is 
applied  and  the  total  indirect  expense. 
Also,  enter  the  date  the  rate  was 
approved,  where  applicable.  Attach  a 
copy  of  the  approved  rate  agreement  if 
it  was  negotiated  with  a  Federal  agency 
other  than  the  Department  of  Health  and 
Human  Services.  If  the  applicant 
decides  not  apply  an  indirect  cost  rate 
to  the  proposal,  dien  "this  line  should 
be  left  blank." 

Line  23 — Provide  any  other 
explanations  and  continuation  sheets 
required  or  deemed  necessary  to  justify 
or  explain  the  budget  information. 


3.  SF-424B  "Assurances  Non- 
Construction" 

Applicant  must  sign  and  return  the 
"Assurances"  found  at  Attachment  C 
with  its  application. . 

4.  Project  Narrative 

Each  narrative  section  of  the 
application  must  address  one  or  more  of 
the  focus  areas  described  in  Part  B  and 
follow  the  format  outlined  below: 

(a)  Need  for  Assistance. 

(b)  Work  Program. 

(c)  Significant  and  Beneficial  Impact. 

(d)  Evidence  of  Significant 
Collaborations. 

(e)  Ability  of  the  Applicant  to 
Perform. 

(f)  Adequacy  of  the  Budget. 

Part  G — ^Post  Award  Information  and 
Reporting  Requirements 

Following  approval  of  the 
applications  selected  for  funding,  notice 
of  project  approval  and  authority  to 
draw  down  project  funds  will  be  made 
in  writing.  The  official  award  docimient 
is  the  Financial  Assistance  Award, 
which  indicates,  the  amount  of  Federal 
funds  approved  for  use  in  the  project, 
the  project  and  budget  periods  for 
which  support  is  provided,  the  terms 
and  conditions  of  the  award,  and  the 
total  project  period  for  which  support  is 
contemplated. 

In  addition  to  the  standard  terms  and 
conditions  which  will  be  applicable  to 
grants,  grantee  will  be  subject  to  the 
provisions  of  45  CFR  parts  74  (non- 
goverrmiental)  and  92  (governmental) 
and  OMB  Circulars  A-122  (nonprofit) 
and  A-87  (governmental). 

Grantees  will  be  required  to  submit 
semi-annual  program  progress  narrative 
and  financial  reports  (SF-269)  as  well  as 
a  final  program  progress  narrative  report 
and  a  final  financial  report. 

Grantees  are  subject  to  the  audit 
requirements  in  45  CFR  parts  74  (non- 
governmental) and  92  (governmental) 
and  OMB  Circular  A-133. 

Section  319  of  Public  Law  101-121, 
signed  into  law  on  October  23, 1989 
imposes  prohibitions  and  requirements 
for  disclosure  and  certification  related 
to  lobbying  on  recipients  of  Federal 
contracts,  grants,  cooperative 
agreements,  and  loans.  It  provides 
exemptions  for  Indian  tribes  and  tribal 
organizations.  Current  and  prospective 
recipients  (and  their  sub-tier  contractors 
and/or  grantees)  are  prohibited  from 
using  Federal  funds,  other  than  profits 
bom  a  Federal  contract,  for  lobbying 
Congress  or  any  Federal  agency  in 
connection  with  the  award  of  a  contract, 
grant,  cooperative  agreement,  or  loan.  In 
addition,  for  each  award  action  in 
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excess  of  $100,000  (or  $150,000  for 
loans)  the  law  requires  recipients  and 
their  subtler  contractors  and/or 
subgrantees  (1)  to  certify  that  they  have 
neither  used  nor  will  use  any  ■    = 

appropriated  funds  for  payment  to 
lobbyists,  (2)  to  disclose  the  name, 
address,  payment  details,  and  purpose 
of  any  agreements  with  lobbyists  whom 
recipients  or  their  subtler  Contractors  or 
subgrantee  will  pay  with  profits  or  non- 
appropriated funds  on  or  after  December 
22, 1989,  and  (3)  to  file  quarterly  up- 
dates about  the  use  of  lobbjrists  if 
material  changes  occur  in  their  use.  The 
law  establishes  civil  penalties  for 
noncompliance.  See  Attachment  F  for 
certification  and  disclosure  forms  to  be 
submitted  with  the  applications  for  this 
program. 

Public  Uw  103-227,  Part  C. 
Environmental  Tobacco  Smoke,  also 
knovm  as  the  Pro-Children  Act  of  1994 
(Act),  requires  that  smoking  not  be 
permitted  in  any  portion  of  any  indoor 
facility  owned  or  leased  or  contracted 
for  by  an  entity  and  used  routinely  or 
regularly  for  the  provision  of  health,  day 
care,  education,  or  library  services  to 


children  under  the  age  of  18,  if  the 
services  are  funded  by  Federal  programs 
either  directly  or  through  States  or  local 
governmental  by  Federal  grant,  contract, 
loan  or  loan  guarantee.  The  law  does  not 
apply  to  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and 
portions  of  facilities  used  for  in-patient 
drug  or  alcohol  treatment.  Failure  to 
comply  with  the  provisions  of  the  law 
may  result  in  the  imposition  of  a  civil 
monetary  penalty  of  up  to  $1 ,000  per 
day  and/ or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity. 

By  signing  and  submitting  this 
application,  the  applicant/grantee 
certifies  that  it  will  comply  with  the 
requirement  of  the  Act.  The  applicant/ 
grantee  further  agrees  that  it  will  require 
the  language  of  this  certification  be 
included  in  any  sub-awards,  which 
contain  provisions  for  children's 
services  and  that  all  subgrantees  shall 
certify  accordingly. 

Attachment  H  indicates  the 
regulations  that  apply  to  all  applicants/ 
grantees  under  this  program. 


Dated:  January  11,  2002. 
Clarence  Carter, 
Director,  Office  of  Community  Services. 

CSBG  Training,  Technical  Assistance 
and  Capacity-Biulding  Program 

List  of  Attachments 

A — Application  for  Federal  Assistance, 
SF424 

B — Budget  Information — Non- 
Construction  Programs,  SF  424A 

C — Assurances — Non-Construction 
Programs,  SF  424B 

D — Certification  Regarding  Drug-Free 
Work  Place 

E — Debarment  Certification 

F — Certification  Regarding 
Environmental  Tobacco  Smoke 

G — Disclosure  of  Lobbying  Activities, 
SF-LLL 

H — Listing  of  Regulations  Applicable  to 
All  Grantees 

I — Listing  of  State  Single  Points  of 
Contact 
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Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  45 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining 
existing  data  sources,  gathering  and 
maintaining  jthe  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0043),  Washington. 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agenpy. 

This  is  a  standard  form  used  by  applicants 
as  a  required  facesheet  for  preapplications 
and  applications  submitted  for  Federal 
assistance.  It  will  be  used  by  Federal  agencies 
to  obtain  applicant  certification  that  States 
which  have  established  a  review  and 
comment  procedure  in  response  to  Executive 
Order  12372  and  have  selected  the  program 
to  be  included  in  their  process,  have  been 
given  an  opportunity  to  review  the 
applicant's  submission. 

Item  and  Entry 

1.  Self-explanatory. 

2.  Date  application  submitted  to  Federal 
agency  (or  State  if  applicable)  and  applicant's 
control  number  (If  applicable). 

3.  State  use  only  (if  applicable). 

4.  If  this  application  is  to  continue  or 
revise  an  existing  award,  enter  present 


Federal  identifier  number.  If  for  a  new 
project,  leave  blank. 

5.  Legal  name  of  applicant,  name  of 
primary  organizational  unit  which  will 
undertake  the  asistance  activity,  complete 
address  of  the  applicant,  and  name  and 
telephone  number  of  the  person  to  contact  on 
matters  related  to  this  application. 

6.  Enter  Employer  Identification  Number 
(EIN)  as  assigned  by  the  Internal  Revenue 
Service. 

7.  Enter  the  appropriate  letter  in  the  space 
provided. 

8.  Check  appropriate  box  and  enter 
appropriate  letter(s)  in  the  space(s)  provided: 

— "New"  means  a  new  assistance  award. 

— "Continuation"  means  an  extension  for 
an  additional  funding/budget  period  for  a 
project  with  a  projected  completed  date. 

— "Revision"  means  any  change  in  the 
Federal  Government's  financial  obligation  or 
contingent  Kability  form  an  existing 
obligation. 

9.  Name  of  Federal  agency  from  which 
assistance  is  being  requested  with  this 
application. 

10.  Use  the  Catalog  of  Federal  Domestic 
Assistance  number  and  title  of  the  programs 
under  which  assistance  is  requested. 

11.  Enter  a  brief  descriptive  title  of  the 
project.  If  more  than  one  program  is 
involved,  your  should  append  an  explanation 
on  a  separate  sheet.  If  appropriate  (e.g., 
construction  or  real  property  projects),  attach 
a  map  showing  project  location.  For 
preapplications,  use  a  separate  sheet  to 
provide  a  summary  description  of  this 
project. 


12.  List  only  the  largest  political  entities 
affected  (e.g.,  State,  counties,  cities). 

13.  Self-explanatory. 

14.  List  the  applicant's  Congressional 
District  and  any  District(s)  affected  by  the 
program  or  project. 

15.  Amount  requested  or  to  be  contributed 
during  the  first  funding/budget  period  by 
each  contributor.  Value  of  in-kind 
contributions  should  be  included  on 
appropriate  lines  as  applicable.  If  the  action 
will  result  in  a  dollar  change  to  an  existing 
award,  indicate  the  amount  of  the  change. 
For  decreases,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  supplemental 
amounts  are  included,  show  breakdown  on 
an  attached  sheet.  For  multiple  program 
funding,  use  totals  and  show  breakdown 
using  same  categories  as  item  15. 

16.  Applicants  should  contact  the  State 
Single  Point  of  Contact  (SPOC)  for  Federal 
Executive  Order  12372  to  determine  whether 
the  application  is  subject  to  the  State 
intergovernmental  review  process. 

17.  This  question  applies  to  the  applicant 
organization,  not  the  person  who  signs  as  the 
authorized  representative.  Categories  of  debt 
included  delinquent  audit  disallowances, 
loans  and  taxes. 

18.  To  be  signed  by  the  authorized 
representative  of  the  applicant.  A  copy  of  the 
governing  body's  authorization  for  you  to 
sign  this  application  as  official  representative 
must  be  on  file  in  the  applicant's  office 
(Certain  Federal  agencies  may  require  that 
this  authorization  be  submitted  as  part  of  the 
application.) 
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Instructions  for  the  SF-424A 

Public  reporting  burden  for  this  coUecfion 
of  information  is  estimated  to  average  180 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget.  Paperwork 
Reduction  Project  (0348-0044).  Washington. 
DC  2050.t. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  to  the  address  provided  by  the 
sponsoring  agency. 

General  Instructions 

This  form  is  designed  so  that  application 
can  be  made  for  funds  from  one  or  more  grant 
programs.  In  preparing  the  budget,  adhere  to 
any  existing  Federal  grantor  agency 
guidelines  which  prescribe  now  and  whether 
budgeted  amounts  should  be  separately 
shown  for  different  functions  or  activities 
within  the  program.  For  some  programs, 
grantor  agencies  my  require  budgets  to  be 
sepeirately  shown  by  function  or  activity.  For 
other  programs,  grantor  agencies  may  require 
a  breakdown  by  function  or  activity.  Sections 
A,  B.  C,  and  D  should  include  budget 
estimates  for  the  whole  project  except  when 
applying  for  assistance  which  requires 
Federal  authorization  in  annual  or  other 
funding  period  increments.  In  the  latter  case. 
Sections  A,  B,  C,  and  D  should  provide  the 
budget  for  the  first  budget  period  (usually  a 
year)  and  Section  E  should  present  the  need 
for  Federal  assistance  in  the  subsequent 
budget  periods.  All  applications  should 
contain  a  breakdown  by  the  object  class 
categories  shown  in  Line  a-k  of  Section  B. 

Section  A.  Budget  Summary  Lines  1-4 
Columns  (a)  and  (b) 

For  applications  pertaining  to.  a  single 
Federal  grant  program  (Federal  Domestic 
Assistance  Catalog  number)  and  not  requiring 
a  functional  or  activity  breakdown,  enter  on 
Line  1  under  Column  (a)  the  Catalog  program 
title  and  the  Catalog  number  in  Column  (b). 

For  applications  pertaining  to  a  single 
program  requiring  budget  amounts  by 
multiple  functions  or  activities,  enter  the 
name  of  each  activity  of  function  on  each  line 
in  Column  (a),  and  enter  the  Catalog  number 
in  Column  (b).  For  applications  pertaining  to 
multiple  programs  where  none  of  the 
programs  require  a  breakdown  by  function  or 
activity,  enter  the  Catalog  program  title  on 
each  line  in  Column  (a)  and  the  respective 
Catalog  number  on  each  line  in  Column  (b). 

For  applications  pertaining  to  multiple 
programs  where  one  or  more  programs 
require  a  breakdown  by  function  or  activity, 
prepare  a  separate  sheet  for  each  program 
requiring  the  breakdown.  Additional  sheets 
should  be  used  when  one  form  does  not 
provide  adequate  space  for  all  breakdown  of 
data  required.  However,  when  more  than  one 
sheet  is  used,  the  first  page  should  provide 
the  summary  totals  by  programs. 

Lines  1-4,  Columns  (c)  through  (g). 


For  new  applications,  leave  Column  (c) 
and  (d)  blank.  For  each  line  entry  on 
Columns  (a)  and  (b),  enter  in  Columns  (e),  (f), 
and  (g)  the  appropriate  amounts  of  funds 
needed  to  support  the  project  for  the  first 
funding  period  usually  a  year). 

For  continuing  grant  program  applications, 
submit  these  forms  before  the  end  of  each 
funding  period  as  required  by  the  grantor 
agency.  Enter  in  Columns  (c)  and  (d)  the 
estimated  amounts  of  funds  which  will 
remain  unobligated  at  the  end  of  the  grant 
funding  period  only  if  the  Federal  grantor 
agency  instructions  provide  for  this. 
Otherwise,  leave  these  columns  blank.  Enter 
in  columns  (e)  and  (f)  the  amounts  of  funds 
needed  for  the  upcoming  period.  The 
amount(s)  in  Column  (g)  should  be  the  sum 
of  amounts  in  Columns  (e)  and  (f). 

For  supplemental  grants  and  changes  to 
existing  grants,  do  not  use  Columns  (cj  and 
(d).  Enter  in  Column  (e)  the  amount  of  the 
increase  or  decrease  of  Federal  funds  and 
enter  in  Column  (f)  the  amount  of  the 
increase  or  decrease  of  non-Federal  funds.  In 
Column  (g)  enter  the  new  total  budgeted 
amount  (Federal  and  non-Federal)  which 
includes  the  total  previous  authorized 
budgeted  amounts  plus  or  minus,  as 
appropriate,  the  amounts  shown  in  Colunms 
(e)  and  (f).  The  amount(s)  in  Column  (g) 
should  not  equal  the  sum  of  amounts  in 
Columns  (e)  and  (f). 

Line  5 — Show  the  total  for  all  columns 
used. 

Section  B.  Budget  Categories 

In  the  Column  headings  (1)  through  (4), 
enter  the  titles  of  the  same  programs, 
functions,  and  activities  shown  on  Lines  1- 
4,  Column  (a).  Section  A.  When  additional 
sheets  are  prepared  for  Section  A,  provide 
similar  column  headings  on  each  sheet.  For 
each  program,  function  or  activity,  fill  in  the 
total  requirements  for  funds  (both  Federal 
and  non-Federal)  by  object  class  categories. 

Lines  6a-)— Show  the  totals  of  Lines  6a  to 
65h  in  each  column. 

Lines  6)— Show  the  amount  of  indirect 
cost. 

Line  6k — Enter  the  total  amounts  on  lines 
6i  and  6j.  For  all  applications  for  new  grants 
and  continuation  grants  the  total  amount  in 
colimin  (5),  Line  6k,  should  be  the  same  as 
the  total  amount  shown  in  Section  A, 
Column  (g).  Line  5.  For  supplemental  grants 
and  changes  to  grants,  the  total  amount  of  the 
increase  or  decrease  as  shown  in  Columns 
(l)-(4).  Line  6k  should  be  the  same  as  the 
sum  of  the  amounts  in  Section  A,  Columns 
(e)  and  (f)  on  Line  5. 

Line  7 — Enter  the  estimated  amount  of 
income,  if  any,  expected  to  be  generated  from 
this  project.  Do  not  add  or  subtract  this 
amount  from  the  total  project  amount.  Show 
under  the  program  narrative  statement  the 
nature  and  source  of  income.  The  estimated 
amoimt  of  program  income  may  be 
considered  by  the  Federal  grantor  agency  in 
determining  the  total  amount  of  the  grant. 

Section  C.  Non-Federal  Resources 

Lines  8-11 — Enter  amounts  of  non-Federal 
resources  that  will  be  used  on  the  grant.  If 
in-kind  contributions  are  included,  provide  a 
brief  explanation  on  a  separate  sheet. 

Coltunn  (a) — Enter  the  program  titles 
identical  to  Column  (a).  Section  A.  A 


breakdown  by  function  or  activity  is  not 
necessary. 

Column  (b) — Enter  the  contribution  to  be 
made  by  the  applicant. 

Column  (c)-— Enter  the  amount  of  the  State 
cash  and  in-kind  contribution  if  the  applicant 
is  not  a  State  or  Stale  agency.  Applicants 
which  are  a  State  or  State  agencies  should 
leave  this  column  blank. 

Column  (d) — Enter  the  amount  of  cash  and 
in-kind  contributions  to  be  made  from  all 
other  sources. 

Column  (e) — Enter  total  of  Columns  (b),  (c), 
and  (d). 

Line  12 — ^Enter  the  total  for  each  of 
Columns  (b)-(e).  The  amount  in  Column  (e) 
should  be  equal  to  the  amount  on  Line  5. 
Column  (f).  Section  A. 

Section  D.  Forecasted  Cash  Needs 

Line  13 — Enter  the  amount  of  cash  needed 
by  quarter  from  the  grantor  agency  during  the 
first  year. 

Line  14 — Enter  the  amount  of  cash  from  all 
other  sources  needed  by  quarter  during  the 
first  year. 

Line  15 — Enter  the  totals  of  amounts  on 
Lines  13  and  14. 

Section  E.  Budget  Estimates  of  Federal  Funds 
Needed  for  Balance  of  the  Project 

Lines  16-19 — Enter  in  Column  (a)  the  same 
grant  program  titles  shown  in  Colunui  (a). 
Section  A.  A  breakdown  by  function  or 
activity  is  not  necessary.  For  new 
applications  and  continuation  grant 
applications,  enter  in  the  proper  columns 
amounts  of  Federal  funds  which  will  be 
needed  to  complete  the  program  or  project 
over  the  succeeding  funding  periods  (usually 
in  years).  This  section  need  not  be  completed 
for  revisions  (amendments,  changes,  or 
supplements)  to  funds  for  the  current  year  of 
existing  grants. 

If  more  than  four  lines  are  need  to  list  the 
program  titles,  submit  additional  schedules 
as  necessary. 

Line  20 — Enter  the  total  for  each  of  the 
Columns  (b)-{3).  When  additional  schedules 
are  prepared  for  this  Section,  annotate 
accordingly  and  show  the  overall  totals  on 
this  line. 

Section  F.  Other  Budget  Information 

Line  21 — Use  this  space  to  explain 
amounts  of  individual  direct  objedt  class  cost 
categories  that  may  appear  to  be  out  of  the 
ordinary  or  to  explain  the  details  as  required 
by  the  Federal  grantor  agency. 

Line  22 — Enter  the  type  of  indirect  rate 
(provisions,  predetermined,  final  or  fixed) 
that  will  be  in  effect  during  the  funding 
period,  the  estimated  amount  of  the  base  to 
which  the  rate  is  applied,  and  the  total 
indirect  expense. 

Line  23 — Provide  any  other  explanations  or 
comments  deemed  necessary. 

Attachment  C:  Assurances — Non- 
Construction  Programs 

Public  reporting  burden  for  this  collection 
of  information  is  estimated  to  average  15 
minutes  per  response,  including  time  for 
reviewing  instructions,  searching  existing 
data  sources,  gathering  and  maintaining  the 
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data  needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  the  burden  estimate  or 
any  other  aspect  of  this  collection  of 
information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0040).  Washington, 
DC  20503. 

Please  do  not  return  your  completed  form 
to  the  Office  of  Management  and  Budget. 
Send  it  to  the  address  provided  by  the 
sponsoring  agency. 

Note:  Certain  of  these  assurances  may  not 
be  applicable  to  your  project  or  program.  If 
you  have  questions,  please  contact  the 
awarding  agency.  Further,  certain  Federal 
awarding  agencies  may  require  applicants  to 
certify  to  additional  assurances.  If  such  is  the 
case,  you  will  be  notified. 

As  the  duly  authorized  representative  of 
the  applicant,  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for 
Federal  assistance  and  the  institutional, 
managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non- 
Federal  share  of  project  cost)  to  ensure 
proper  planning  management  and 
completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the 
Comptroller  General  of  the  United  States  and, 
if  appropriate,  the  State,  through  any 
authorized  representative,  access  to  and  the 
right  to  examine  all  records,  books,  papers, 
or  documents  relating  to  the  award;  and  will 
establish  a  proper  accounting  system  in 
accordance  with  generally  accepted 
accounting  standards  or  agency  directives. 

3.  Will  establish  safeguarxis  to  prohibit 
employees  from  using  their  positions  for  a 
purpose  that  constitutes  or  presents  the 
appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work 
within  the  applicable  time  frame  after  receipt 
of  approval  of  the  awarding  agency. 

5.  Will  comply  with  the  Intergovernmental 
Personnel  Act  of  1970  (42  U.S.C.  §§4728- 
4763)  relating  to  prescribed  standards  for 
merit  systems  for  program  funded  under  one 
of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standards  for  a  Merit 
System  of  Personnel  Administration  (5  CFR 
900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes 
relating  to  nondiscrimination.  These  include 
but  are  not  limited  to:  (a)  Title  VI  of  the  Civil 
Rights  Act  of  1964  (P.L.  88-352)  which 
prohibits  discrimination  on  the  basis  of  race, 
color  or  national  origin;  (b)  Title  IX  of  the 
Education  Amendments  of  1972,  as  amended 
(20  U.S.C.  §§  1681-1683.  and  1685-1686). 
which  prohibits  discrimination  on  the  basis 
of  sex;  (c)  Section  504  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  §  794), 
which  prohibits  discrimination  on  the  basis 
q{  handicaps;  (d)  the  Age  Discrimination  Act 
of  1975,  as  amended  (42  U.S.C.  §§6101- 
6107),  which  prohibits  discrimination  on  the 
basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatinent  Act  of  1972  (P.L.  92-255),  as 
amended,  relating  to  nondiscrimination  on 
the  basis  of  drug  abuse;  (f)  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment  and 
Rehabilitation  Act  of  1970  (P.L.  91-616),  as 
amended,  relating  to  nondiscrimination  on 


the  basis  of  alcohol  abuse  or  alcoholism;  (g) 
§§  523  and  527  of  the  Public  Health  Service 
Act  of  1912  (42  U.S.C.  §§  290  dd-3  and  290 
ee3),  as  amended,  relating  to  confidentiality 
of  alcohol  and  drug  abuse  patient  records;  (h) 
Title  Vm  of  the  Civil  Rights  Act  of  1968  (42 
U.S.C.  §§  3601  et  seq.),  as  amended,  relating 
to  nondiscrimination  in  the  sale,  rental  or 
financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  in  the  specific 
statute(s)  under  which  application  for 
Federal  assistance  is  being  made;  and,  (j)  the 
requirements  of  any  other  nondiscrimination 
statute(s)  which  may  apply  to  the 
application. 

7.  Will  comply,  or  has  already  complied, 
with  the  requirements  of  Titles  11  and  III  of 
the  Uniform  Relocation  Assistance  and  Real 
Property  Acquisition  Policies  Act  of  1970 
(P.L.  91-646)  which  provide  for  fair  and 
equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of 
Federal  or  federally-assisted  programs.  These 
requirements  apply  to  all  interests  in  real 
property  acquired  for  project  purposes 
regardless  of  Federal  participation  in 
purchases. 

8.  Will  comply,  as  applicable,  with 
provisions  of  the  Hatch  Act  (5  U.S.C. 

§§  1501-1508  and  7324-7328)  which  limit 
the  political  activities  of  employees  whose 
principal  employment  activities  are  funded 
in  whole  or  in  part  with  Federal  funds. 

9.  Will  comply,  as  applicable,  with  the 
provisions  of  the  Davis-Bacon  Act  (40  U.S.C. 
§§  276a  to  276a-7),  the  Copeland  Act  (40 
U.S.C.  §  276c  and  18  U.S.C.  §  874),  and  the 
Contract  Work  Hours  and  Safety  Standards 
Act  (40  U.S.C.  §§  327-333),  regarding  labor 
standards  for  federally-assisted  construction 
subagreements. 

10.  Will  comply,  if  applicable  with  flood 
insurance  purchase  requirements  of  Section 
102(a)  of  the  Flood  Disaster  Protection  Act  of 
1973  (P.L.  93-234)  which  requires  recipients 
in  a  special  flood  hazard  if  the  total  cost  of 
insurable  construction  and  acquisition  is 
$10,000  or  more. 

11.  Will  comply  with  environmental 
standards  which  may  be  prescribed  pursuant 
to  the  following:  (a)  institution  of 
environmental  quality  control  measures 
under  the  National  Environmental  Policy  Act 
of  1969  (P.L.  91-190)  and  Executive  Order 
(EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection 
of  wetiands  pursuant  to  EO  11990;  (d) 
evaluation  of  flood  hazards  in  floodplains  in 
accordance  with  EO  11988:  (e)  assurance  of 
project  consistency  with  the  approved  State 
management  program  developed  under  the 
Coastal  Zone  Management  Act  of  1972  (16 
U.S.C.  §§  1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air) 
implementation  Plans  under  Section  176(c) 
of  the  Clean  Air  Act  of  1955,  as  amended  (42 
U.S.C.  §§  7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under 
the  Safe  Drinking  Water  Act  of  1974.  as 
amended  (P.L.  93-523);  and,  (h)  protection  of 
endangered  s(>ecies  under  the  Endangered 
Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 

12.  Will  comply  with  the  Wild  and  Scenic 
Rivers  Act  of  1968  (16  U.S.C.  §§  1271  et  seq.) 
related  to  protecting  components  or  potential 
components  of  the  national  wild  and  scenic 
rivers  system. 


13.  Will  assist  the  awarding  agency  in 
assuring  compliance  with  Section  106  of  the 
National  Historic  Preservation  Act  of  1966,  as 
amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic 
properties),  and  the  Archaeological  and 
Historic  Preservation  Act  of  1974  (16  U.S.C. 
§§469a-l  etseq.). 

14.  Will  comply  with  P.L.  93-348 
regarding  the  protection  of  human  subjects 
involved  in  research,  development,  and 
related  activities  supported  by  this  award  of 
assistance. 

15.  Will  comply  with  the  Laboratory 
Animal  Welfare  Act  of  1966  (PL.  89-544,  as 
amended.  7  U.S.C.  §§2131  et  seq.)  pertaining 
to  the  care,  handling,  and  treatment  of  warm 
blooded  animals  held  for  research,  teaching, 
or  other  activities  supported  by  this  award  of 
assistance. 

16.  Will  comply  with  the  Lead-Based  Paint 
Poisoning  Prevention  Act  (42  U.S.C.  §§4801 
et  seq.)  which  prohibits  the  use  of  lead-based 
paint  in  construction  or  rehabilitation  of 
residence  struct»ires. 

17.  Will  cause  to  be  performed  the  required 
financial  and  compliance  audits  in 
accordance  with  the  Single  Audit  Act 
Amendments  of  1996  and  OMB  Circular  No. 
A-133,  "Audit  of  States,  Local  Governments, 
and  Non-Profit  Organizations." 

18.  Will  comply  with  all  applicable 
requirements  of  all  other  Federal  laws, 
executive  orders,  regulations,  and  policies 
governing  this  program. 

Signature  of  Authorized  Certifying  Official 

Applicant  Organization 

title 

Date  Submitted 

Certification  Regardiag  Drug-Free 
Woiiqilace  Requirements 

This  certification  is  required  by  the 
regulations  implementing  the  Drug-Free 
Workplace  Act  of  1988:  45  CFR  Fart  76. 
Subpart.  F.  Sections  76.630(c)  and  (d)(2) 
and  76.645(a)(1)  and  (b)  provide  that  a 
Federal  Agency  may  designate  a  central 
receipt  point  for  State-wide  and  State 
Agency-wide  certifications,  and  for 
notification  of  criminal  drug 
convictions.  For  the  Department  of 
Health  and  Human  Services,  the  central 
pint  is:  Division  of  Grants  Management 
and  Oversight,  Office  of  Management 
and  Acquisition,  Department  of  Health 
and  Hiunan  Services,  Room  517-D,  200 
Independence  Avenue,  SW.. 
Washington.  DC  20201. 

Certification  Regarding  Drug-Free 
Workplace  requirements  (Instructions 
for  Certification) 

1.  By  signing  and/or  submitting  this 
application  or  grant  agreement,  the 
grantee  is  providing  the  certification  set 
out  below. 

2.  The  certification  set  out  below  is  a 
material  representation  of  fact  upon 
which  reliance  is  placed  when  the 
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agency  awards  the  grant.  If  it  is  later 
determined  that  the  grantee  knowingly 
rendered  a  false  certification,  or 
otherwise  violates  the  requirements  of 
the  Drug-Free  Workplace  Act,  the 
agency,  in  addition  to  any  other 
remedies  available  to  the  Federal 
Government,  may  take  action  authorized 
under  the  Drug-Free  Workplace  Act. 

3.  For  grantees  other  than  individuals, 
Alternate  I  applies. 
-   4.  For  grantees  who  are  individuals. 
Alternate  11  applies. 

5.  Workplaces  under  grants,  for 
grantees  other  than  individuals,  need 
not  be  identified  on  the  certification.  If 
known,  they  may  be  identified  in  the 
grant  application.  If  the  grantee  does  not 
identify  the  workplaces  at  the  time  of 
application,  or  upon  award,  if  there  is 
no  application,  the  grantee  must  keep 
the  identity  of  the  workplace(s)  on  file 
in  its  office  and  make  the  information 
available  for  Federal  inspection.  Failure 
to  identify  all  known  workplaces 
constitutes  a  violation  of  the  grantee's 
drug-free  workplace  requirements. 

6.  Workplace  identifications  must 
include  the  actual  address  of  buildings 
(or  parts  of  buildings)  or  other  sites 
where  work  under  the  grant  takes  place. 
Categorical  descriptions  may  be  used 
(e.g.,  all  vehicles  of  a  mass  transit 
authority  or  State  highway  department 
while  in  operation.  State  employees  in 
each  local  unemplojrment  office, 
performers  in  concert  halls  or  radio 
studios). 

7.  If  the  workplace  identified  to  the 
agency  changes  during  the  performance 
of  the  grant,  the  grantee  shall  inform  the 
agency  of  the  change(s),  if  it  previously 
identified  the  workplaces  in  question 
(see  paragraph  five). 

8.  Definitions  of  terms  in  the 
Nonprocurement  Suspension  and 
Debarment  common  rule  and  Drug-free 
Workplace  common  rule  apply  to  this 
certification.  Grantees'  attention  is 
called,  in  particular,  to  the  following 
definitions  from  these  rules: 

Controlled  substance  means  a 
controlled  substance  in  Schedules  I 
through  V  of  the  Controlled  Substances 
Act  (21  U.S.C.  812)  and  as  further 
defined  by  regulation  (21  CFR  1308.11 
through  1308.15); 

Conviction  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the 
responsibility  to  determine  violations  of 
the  Federal  or  State  criminal  drug 
statutes: 

Criminal  drug  statute  means  a  Federal 
or  non-Federal  criminal  statute 
involving  the  manufacture,  distribution, 
(fispensing,  use,  or  possession  of  any 
controlled  substance; 


Employee  means  the  employee  of  a 
grantee  directly  engaged  in  the 
performance  of  work  under  a  grant, 
including:  (i)  All  direct  charge 
employees;  (ii)  All  indirect  charge 
employees  unless  their  impact  or 
involvement  is  insignificant  to  the  ' 
performance  of  the  grant;  and,  (iii) 
Temporary  personnel  and  consultants 
who  are  directly  engaged  in  the 
performance  of  work  under  the  grant 
and  who  are  on  the  grantee's  payroll. 
This  definition  does  not  include 
workers  not  on  the  payroll  of  grantee 
(e.g.,  volunteers,  even  if  used  to  meet  a 
matching  requirement;  consultants  or 
independent  contractors  not  on  the 
grantee's  payroll;  or  employees  of 
subrecipients  or  subcontractors  in 
covered  workplaces). 

Certification  Regarding  Drug-Free 
Workplace  Requirements 

Alternate  1.  (Grantees  Other  Than 
Individuals) 

The  grantee  certifies  that  it  will  or 
will  continue  to  provide  a  drug-fr«e 
workplace  by: 

(a)  Publishing  a  statement  notifying 
employees  that  the  unlawful 
manufacture,  distribution,  dispensing, 
possession,  or  use  of  a  controlled 
substance  is  prohibited  in  the  grantee's 
workplace  and  specifying  the  actions 
that  will  be  taken  against  employees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  ongoing  drug-fi«e 
awareness  program  to  inform  employees 
about — 

(1)  The  dangers  of  drug  abuse  in  the 
workplace; 

(2)  The  grantee's  policy  of 
maintaining  a  drug-fi«e  workplace; 

(3)  Any  available  drug  coimseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(4)  The  penalties  that  may  be  imposed 
upon  employees  for  drug  abuse 
violations  occurring  in  the  workplace; 

(c)  Making  it  a  requirement  that  each 
employee  to  be  engaged  in  the 
performance  of  the  grant  be  given  a  copy 
of  the  statement  required  by  paragraph 
(a); 

(d)  Notifying  the  employee  in  the 
statement  required  by  paragraph  (a)  that, 
as  a  condition  of  employment  under  the 
grant,  the  employee  will — 

(1)  Abide  by  the  terms  of  the 
statement;  and 

(2)  Notify  the  employer  in  writing  of 
his  or  her  conviction  for  a  violation  of 
a  criminal  drug  statute  occurring  in  the 
workplace  no  later  than  five  calendar 
days  after  such  conviction; 

(e)  Notifying  the  agency  in  writing, 
within  ten  calendar  days  after  receiving 
notice  under  paragraph  (d)(2)  bom  an 


employee  or  otherwise  receiving  actual 
notice  of  such  conviction.  Employers  of 
convicted  employees  must  provide 
notice,  including  position  title,  to  every 
grant  officer  or  other  designee  on  whose 
grant  activity  the  convicted  employee 
was  working,  unless  the  Federal  agency 
has  designated  a  central  point  for  the 
receipt  of  such  notices.  Notice  shall 
include  the  identification  number(s)  of 
each  affected  grant; 

(f)  Taking  one  of  the  following 
actions,  within  30  calendar  days  of 
receiving  notice  under  paragraph  (d)(2), 
with  respect  to  any  employee  who  is  so 
convicted — 

(1)  Taking  appropriate  personnel 
action  against  such  an  employee,  up  to 
and  including  termination,  consistent 
with  the  requirements  of  the 
Rehabilitation  Act  of  1973,  as  amended; 
or 

(2)  Requiring  such  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 
approved  for  such  purposes  by  a  Federal 
State  or  local  health,  law  enforcement, 
or  other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to 
continue  to  maintain  a  drug-fr«e 
workplace  through  implementation  of 
paragraphs  (a),  (b),  (c),  (d),  (e)  and  (f). 

(B)  The  grantee  may  insert  in  the 
space  provided  below  the  site(s)  for  the 
performance  of  work  done  in 
connection  with  the  specific  grant: 

Place  of  Performance  (Street  Address, 
City,  County,  State,  Zip  Code) 

Check  if  there  are  workplaces  on  file 
that  are  not  identified  here. 

Alternate  n.  (Grantees  Who  Are 
Individuals) 

(a)  The  grantee  certifies  that,  as  a 
condition  of  the  grant,  he  or  she  will  not 
engage  in  the  unlawful  manufacture, 
distribution,  dispensing,  possession,  or 
use  of  a  controlled  substance  in 
conducting  any  activity  with  the  grant; 

(b)  If  convicted  of  a  criminal  drug 
offense  resulting  from  a  violation 
occurring  diiring  the  conduct  of  any 
grant  activity,  he  or  she  will  report  the 
conviction,  in  writing,  within  10 
calendar  days  of  the  conviction,  to  every 
grant  officer  or  other  designee,  imless 
the  Federal  agency  designates  a  central 
point  for  the  receipt  of  such  notices. 
When  notice  is  made  to  such  a  central 
point,  it  shall  include  the  identification 
numbers(s)  of  each  affected  grant. 
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Attachment  E:  Administration  for 
Children  and  Families  U.S.  Department 
ofHealth  and  Human  Services — 
Certification  Regarding  Debarment, 
Suspension  and  Other  Responsibility 
Matters 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters — Primary  Covered  Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this 
proposal,  the  prospective  primary 
participant  is  providing  the  certification 
set  out  below. 

2.  The  inability  of  a  person  to  provide 
the  certification  required  below  will  not 
necessarily  result  in  denial  of 
participation  in  this  covered 
transaction.  The  prospective  participant 
shall  submit  an  explanation  of  why  it 
caimot  provide  the  certification  set  out 
below.  The  certification  or  explanation 
will  be  considered  in  connection  with 
the  department  or  agency's 
determination  whether  to  enter  into  this 
transaction.  However,  failure  of  the 
prospective  primary  participant  to 
furnish  a  certification  or  an  explanation 
shall  disqualify  such  person  from 
participation  in  this  transaction. 

3.  The  certification  in  this  clause  is  a 
material  representation  of  fact  upon 
which  reliance  was  placed  wheri  the 
department  or  agency  determined  to 
enter  into  this  transaction.  If  it  is  later 
determined  that  the  prospective  primary 
participant  knowingly  rendered  an 
erroneous  certification,  in  addition  to 
other  remedies  available  to  the  Federal 
Government,  the  department  or  agency 
may  terminate  this  transaction  for  cause 
or  default. 

4.  The  prospective  primary 
participant  shall  provide  immediate 
written  notice  to  the  department  or 
agency  to  which  this  proposal  is 
submitted  if  at  any  time  ihe  prospective . 
primary  participant  learns  that  its 
certification  was  erroneous  when 
submitted  or  has  become  erroneous  by 
reason  of  changed  circumstances. 

5.  The  terms  covered  transaction, 
debarred,  suspended,  ineligible,  lower 
tier  covered  transaction,  participant, 
person,  primary  covered  transaction, 
princip^,  proposal,  and  voluntarily 
excluded,  as  used  in  this  clause,  have 
the  meanings  set  out  in  the  Definitions 
and  Coverage  sections  of  the  rules 
implementing  Executive  Order  12549. 
You  may  contact  the  department  or 
agency  to  which  this  proposal  is  being 
submitted  for  assistance  in  obtaining  a 
copy  of  those  regulations. 

6.  The  prospective  primary 
participant  agrees  by  submitting  this 
proposal  that,  should  the  prop<Med 


covered  transaction  be  entered  into,  it 
shall  not  knowingly  enter  into  any 
lower  tier  covered  transaction  with  a 
person  who  is  proposed  for  debarment 
under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  declared 
ineligible,  or  voluntarily  excluded  from 
participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  entering  into  this 
transaction. 

7.  The  prospective  primary 
participant  further  agrees  by  submitting 
this  proposal  that  it  will  include  the 
clause  titled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion-Lower  Tier 
Covered  Transaction,"  provided  by  the 
department  or  agency  entering  into  this 
covered  transaction,  without 
modification,  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

8.  A  participant  in  a  covered 
transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower 
tier  covered  transaction  that  it  is  not 
proposed  for  debarment  imder  48.  CFR 
part  9,  subpart  9.4,  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  the  covered  transaction, 
unless  it  knows  that  the  certification  is 
erroneous.  A  participant  may  decide  the 
method  and  frequency  by  which  it 
determines  the  eligibility  of  its 
principals.  Each  participant  may,  but  is 
not  required  to,  check  the  List  of  Parties 
Excluded  from  Federal  Procurement  and 
Nonprociu«ment  Programs. 

9.  Nothing  contained  in  the  foregoing 
shall  be  construed  to  require 
establishment  of  a  system  of  records  in 
order  to  render  in  good  faith  the 
certification  required  by  this  claiise.  The 
knowledge  and  information  of  a 
participant  is  not  required  to  exceed 
that  w  which  is  normally  possessed  by 

a  prudent  person  in  the  ordinary  course 
of  business  dealings. 

10.  Except  for  transactions  authorized 
under  paragraph  6  of  these  instructions, 
if  a  participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier 
covered  transaction  writh  a  person  who 
is  proposed  for  debarment  imder  48  CFR 
part  9,  subpart  9.4,  suspended, 
debarred,  ineligible,  or  voluntarily 
excluded  frtim  participation  in  this 
transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency 
may  terminate  this  transaction  for  cause 
or  default. 

Certification  Regarding  Debarment, 
Suspension,  and  Other  Responsibility 
Matters— Primary  Covered  Transactions 

(1)  The  prospective  primary 
participant  certifies  to  the  best  of  its 


knowledge  and  belief,  that  it  and  its 
principals: 

(a)  Are  not  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  by  ^y  Federal  department  or 
^ency; 

(b)  Have  not  within  a  three-year 
period  preceding  this  proposal  been 
convicted  of  or  had  a  civil  judgment 
rendered  against  them  for  commission 
of  fraud  or  a  criminal  offense  in 
connection  with  obtaining,  attempting 
to  obtain,  or  performing  a  public 
(Federal,  State  or  local)  transaction  or 
contract  under  a  public  transaction; 
violation  of  Federal  or  State  antitrust 
statutes  or  commission  of 
embezzlement,  theft,  forgery,  bribery, 
falsification  or  destruction  of  records, 
making  false  statements,  or  receiving 
stolen  property; 

(c)  Are  not  presently  indicted  for  or 
otherwise  criminally  or  civilly  charged 
by  a  governmental  entity  (Federal,  State 
or  local)  with  commission  of  any  of  the 
offenses  enumerated  in  paragraph  (l)(b) 
of  this  certification;  and 

(d)  Have  not  within  a  three-year 
period  preceding  this  application/ 
proposal  had  one  or  more  public 
transactions  (Federal,  State  or  local) 
terminated  for  cause  or  default. 

(2)  Where  the  prospective  primary 
participant  is  unable  to  certify  to  any  of 
the  statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Certification  Regarding  Debarment. 
Suspension,  Ineligibility  and  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

Instructions  for  Certification 

1.  By  signing  and  submitting  this 
proposal,  the  prospective  lower  tier 
participant  is  providing  the  certification 
set  out  below. 

2.  The  certffication  in  this  clause  is  a 
material  representation  of  fact  upon 
which  reliance  was  placed  when  this 
transaction  was  entered  into.  If  it  is  later 
determined  that  the  prospective  lower 
tier  participant  knowingly  rendered  an 
erroneous  certification,  in  addition  to 
other  remedies  available  to  the  Federal 
Government  the  department  or  agency 
with  which  this  transaction  originated 
may  piusue  available  remedies, 
including  suspension  and/or  debarment. 

3.  The  prospective  lower  tier 
participant  shall  provide  immediate 
written  notice  to  the  person  to  which 
this  proposal  is  submitted  if  at  any  time 
the  prospective  lower  tier  participant 
learns  that  its  certification  was 
erroneous  when  submitted  or  had 
become  erroneous  by  reason  of  changed 
circumstances. 
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4.  The  terms  covered  transaction, 
debarred,  suspended,  ineligible,  lower 
tier  covered  transaction,  participant, 
person,  primary  covered  transaction, 
principal,  proposal,  and  volimtarily 
excluded,  as  used  in  this  clause,  have 
the  meaning  set  out  in  the  Definitions 
and  Coverage  sections  of  rules 
implementing  Executive  Order  12549. 
You  may  contact  the  person  to  which 
this  proposal  is  submitted  for  assistance 
in  obtaining  a  copy  of  those  regulations. 

5.  The  prospertive  lower  tier 
participant  agrees  by  submitting  this 
proposal  that,  [Page  33043]  should  the 
proposed  covered  transaction  be  entered 
into,  it  shall  not  knowingly  enter  into 
any  lower  tier  covered  transaction  with 
a  person  who  is  proposed  for  debarment 
under  48  CFR  part  9,  subpart  9.4, 
debarred,  suspended,  declared 
ineligible,  or  voluntarily  excluded  from 
participation  in  this  covered 
transaction,  unless  authorized  by  the 
department  or  agency  with  which  this 
transaction  originated. 

6.  The  prospective  lower  tier 
participant  further  agrees  by  submitting 
this  proposal  that  it  mil  include  this 
clause  titled  "Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Volimtary  Exclusion-Lower  Tier 
Covered  Transaction,"  without 
modification,  in  all  lower  tier  covered 
transactions  and  in  all  solicitations  for 
lower  tier  covered  transactions. 

7.  A  participant  in  a  covered 
transaction  may  rely  upon  a  certification 
of  a  prospective  participant  in  a  lower 
tier  covered  transaction  that  it  is  not 
proposed  for  debarment  imder  48  CFR 
part  9,  subpart  9.4,  debarred, 
suspended,  ineligible,  or  voluntarily 
excluded  from  covered  transactions, 
imless  it  knows  that  the  certification  is 
erroneous.  A  participant  may  decide  the 
method  and  frequency  by  which  it 
determines  the  eligibility  of  its 
principals.  Each  participant  may,  but  is 
not  required  to,  check  the  List  of  Parties 
Excluded  bom  Federal  Procurement  and 
Nonprocurement  Programs. 

8.  Nothing  contained  in  the  foregoing 
shall  be  construed  to  require 
establishment  of  a  system  of  records  in 
order  to  render  in  good  faith  the 
certification  required  by  this  clause.  The 
knowledge  and  information  of  a 
participant  is  not  required  to  exceed 
that  which  is  normaUy  possessed  by  a 
prudent  person  in  the  ordinary  course  of 
business  dealings. 

9.  Except  for  transactions  authorized 
under  paragraph  5  of  these  instructions, 
if  a  participant  in  a  covered  transaction 
knowingly  enters  into  a  lower  tier 
covered  transaction  with  a  person  who 
is  proposed  for  debarment  imder  48  CFR 
part  9,  subpart  9.4,  suspended. 


debarred,  ineligible,  or  volimtarily 
excluded  from  participation  in  this 
transaction,  in  addition  to  other 
remedies  available  to  the  Federal 
Government,  the  department  or  agency 
with  which  this  transaction  originated 
may  pursue  available  remedies, 
including  suspension  and/or  debarment. 

Certification  Regarding  Debarment, 
Suspension,  Ineligibility  an  Voluntary 
Exclusion — Lower  Tier  Covered 
Transactions 

(1)  The  prospective  lower  tier 
participant  certifies,  by  submission  of 
this  proposal,  that  neither  it  nor  its 
principals  is  presently  debarred, 
suspended,  proposed  for  debarment, 
declared  ineligible,  or  voluntarily 
excluded  from  participation  in  this 
transaction  by  any  Federal  department 
or  agency. 

(2)  Where  the  prospective  lower  tier 
participant  is  imable  to  certify  to  any  of 
the  statements  in  this  certification,  such 
prospective  participant  shall  attach  an 
explanation  to  this  proposal. 

Attachment  F:  Certification  Regarding 
Environmental  Tobacco  Smoke 

Public  Law  103227,  Part  C 
Environmental  Tobacco  Smoke,  also 
known  as  the  Pro  Children  Act  of  1994 
(Act),  requires  that  smoking  not  be 
permitted  in  any  portion  of  any  indoor 
routinely  owned  or  leased  or  contracted 
for  by  an  entity  and  used  routinely  or 
regularly  for  provision  of  health,  day 
care,  education,  or  library  services  to 
children  under  the  age  of  18,  if  the 
services  are  funded  by  Federal  programs 
either  directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract, 
loan,  or  loan  guarantee.  The  law  does 
not  apply  to  children's  services 
provided  in  private  residences,  facilities 
funded  solely  by  Medicare  or  Medicaid 
funds,  and  portions  of  facilities  used  for 
inpatient  drug  or  alcohol  treatment. 
Failure  to  comply  with  the  provisions  of 
the  law  may  result  in  the  imposition  of 
a  civil  monetary  penalty  of  up  to  $100 
per  day  and/or  the  imposition  of  an 
administrative  compliance  order  on  the 
responsible  entity.  By  signing  and 
submitting  this  application  the 
applicant/grantee  certifies  that  it  will 
comply  with  the  requirements  of  the 
Act. 

The  appUcant/grantee  further  agrees 
that  it  will  require  the  language  of  this 
certification  be  included  in  any 
subawards  which  contain  provisions  for 
the  children's  services  and  that  all 
subgrantees  shall  certify  accordingly. 


Attadunent  G:  Certification  Regarding 
Lobbjring 

Certification  for  Contracts,  Grants, 
Loans,  and  Cooperative  Agreements 

The  undersigned  certifiefs,  to  the  best 
of  his  or  her  knowledge  and  belief,  that: 

(1)  No  Federal  appropriated  funds 
have  been  paid  or  will  be  paid,  by  Or  on 
behalf  of  the  undersigned,  to  any  person 
for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  an 
agency,  a  Member  of  Congress,  an 
officer  or  employee  of  Congress,  or  an 
employee  of  a  Member  of  Congress  in 
connection  with  the  awarding  of  any 
Federal  contract,  the  making  of  any 
Federal  grant,  the  making  of  any  Federal 
loan,  the  entering  into  of  any 
cooperative  agreement,  and  the 
extension,  continuation,  renewal, 
amendment,  or  modification  of  any 
Federal  contract,  grant,  loan,  or 
cooperative  agreement. 

(2)  If  any  fimds  other  than  Federeal 
appropriated  funds  have  been  paid  or 
win  be  paid  to  any  person  for 
influencing  or  attempting  to  influence 
an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee 
of  a  Member  of  Congress  in  connection 
with  this  Federal  contract,  grant,  loan, 
or  cooperative  agreement,  the 
undersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosure  Form 
to  Report  Lobbying,"  in  accordance  with 
its  instructions. 

(3)  The  imdersigned  shall  require  that 
the  language  of  this  certification  be 
included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including 
subcontracts,  subgrants,  and  contracts 
under  grants,  loans,  and  cooperative 
agreements)  and  that  all  subrecipients 
shall  certify  and  disclose  accordingly. 
This  certification  is  a  material 
representation  of  fact  upon  which 
reliance  was  placed  when  this 
transaction  was  made  or  entered  into. 
Submission  of  this  certification  is  a 
prerequisite  for  making  or  entering  into 
this  transaction  imposed  by  section 
1352,  title  31,  U.S.  Code.  Any  person 
who  fails  to  file  the  required 
certification  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 

Statement  for  Loan  Guarantees  and 
Loan  Insurance 

The  imdersigned  states,  to  the  best  of 
his  or  her  knowledge  and  belief,  that: 

If  any  funds  have  been  paid  or  will  be 
paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or 
employee  of  any  agency,  a  Member  of 
Congress,  an  officer  or  employee  of 


onno  IKI^tir^at, 
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Congress,  or  an  employee  of  a  Member 
of  Congress  in  coimection  with  this 
commitment  providing  for  the  United 
States  to  insure  or  guarantee  a  loan,  the 
imdersigned  shall  complete  and  submit 
Standard  Form-LLL,  "Disclosiwe  Form 
to  Report  Lobbying,"  in  accordance  vrith 
.its  instructions.  Submission  of  this 


statement  is  a  prerequisite  for  making  or 
entering  into  this  transaction  imposed 
by  section  1352,  title  31,  U.S.  Code.  Any 
person  who  fails  to  file  the  required 
statement  shall  be  subject  to  a  civil 
penalty  of  not  less  than  $10,000  and  not 
more  than  $100,000  for  each  such 
failure. 


Signature 


Title 


Organization 
BNJJNG  COW  41M-01-P 
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Attachment  G,  Page  2 


4.  Nanw  and  Address  of  Reporting  Entity: 
Dmm  □gmiwrtm 

Tier ,  ^ known: 


DISCLOSURE  OF  LOBBYING  ACTtVITIES 

(kirnplolo»wtonn  to  dtedose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  pubic  burden  disciosure.) 


Apptovkifby  OMB 
0348-0046 


1.  Type  of  Federal  Action: 

□  a.  contract 
b.giant  j 

c.  oooperaGve  agrdomont 
dlotti 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

I       la.  bid^offer/application 

' 'b.  initial  award 

c.  post-award 


Congressional  PIstrtet.  ff known: 


6.  Federal  Department/Agency: 


8.  Federal  Action  Number,  it  known: 


3.  Report  Type: 

I       I  a.  inftial  Wing 

' '  b.  material  change 

For  Material  Change  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


7.  Federal  Program  Name/Description: 


CFOA  li\3iiTioet,ifappBcable: 


9.  Award  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lot)bying  ftegistrant        b.  Individuals  Performing  Services  (including  address  if 


{ifindMdual.  last  name,  first  name.  Ml): 


11  "■  *■" 


MMMto  taqvaM  Ma*^  Mi  ioini  ii  wtiorind  by  Mi  3t  U.S.C. 
I  it  M»>><  ■UliMil  ii  »  I 
I  av  pMid  »r  aw  Iw  *o> 
Hi  maatm  •  wmut  fmam*  »  31  usjc  tasz.  tm 


Ii  ■  cM  hmAt  tf  M*  !■•  Ml  t««LSaO  ■•«  Ml  awn  Am  SMOimo  lOT 


different  from  No.  10a) 
(last  name,  first  name.  Ml): 


Signature:  .' 
Print  Name:  _ 
Title: 


Telephone  No. 


Date: 


iSNiertlltaeOnly: 


-^  »-  .    -^r      ;■ ■,     ■  .  ■   .-.-:J«,... 


Autnrized  tor  Local  RepfoducSon 
StandawlFoimUJ.(Rwr.7-97) 


COI)e41M-«t-C 


1? 1 I    n :^^ i\T—\      oT     XT_     -I  o  /I?-:<1_..     T;~_....— .   to      tnrtn  /XT_*:«_- 
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Instructioiis  for  Completion  of  SF-4<L. 
Disclosure  of  Lobbying  Activities 

This  disclosure  fonn  shall  be  completed  by 
the  reporting  entity,  whether  subawardee  or 
prime  Federal  recipient,  at  the  initiation  or 
receipt  of  a  covered  Federal  action,  or  a 
material  change  to  a  previous  filing,  pursuant 
to  title  31  U.S.C.  section  1352.  The  filing  of 
a  form  is  required  for  each  payment  or 
agreement  to  make  payment  to  any  lobbying 
entity  for  influencing  or  attempting  to 
influence  an  officer  or  employee  of  any 
agency,  a  Member  of  Congress,  an  officer  or 
employee  of  Congress,  or  an  employee  of  a 
Member  of  Congress  in  connection  with  a  ' 
covered  Federal  action.  Complete  all  items 
that  apply  for  both  the  initial  filing  and 
material  change  report.  Refer  to  the 
implementing  guidance  published  by  the 
Office  of  Management  and  Budget  for 
additional  information. 

1.  Identify  the  type  of  covered  Federal 
action  for  which  lobbying  activity  is  and/or 
has  been  secured  to  influence  the  outcome  of 
a  covered  Federal  action. 

2.  Identify  the  status  of  the  covered  Federal 
action. 

3.  Identify  the  appropriate  classification  of 
this  report.  If  this  is  a  followup  report  caused 
by  a  material  change  to  the  information 
previously  reported,  enter  the  year  and 
quarter  in  whdch  the  change  occurred.  Enter 
the  date  of  the  last  previously  submitted 
report  by  this  reporting  entity  for  this 
covered  Federal  action. 

4.  Enter  the  full  name,  address,  city.  State 
and  zip  code  of  the  reporting  entity.  Include 
Congressional  District,  if  known.  Check  the 
appropriate  classification  of  the  reporting 
entity  that  designates  if  it  is,  or  expects  to  be, 
a  prime  or  subaward  recipient.  Identify  the 
tier  of  the  subawardee,  e.g.,  the  first 
subawardee  of  the  prime  is  the  1st  tier. 
Subawards  include  but  are  not  limited  to 
subcontracts,  subgrants  and  contract  awards 
under  grants.  ^ 

5.  If  the  organization  filing  the  report  in 
item  4  checks  "Subawardee,"  then  enter  the 
full  name,  address,  city.  State  and  zip  code 
of  the  prime  Federal  recipient.  Include 
Congressional  District,  if  known. 

6.  Enter  the  name  of  the  Federal  agency 
making  the  award  or  loan  commitment. 
Include  at  least  one  organizational  level 
below  agency  name,  if  known.  For  example. 
Department  of  Transportation.  United  States 
Coast  Guard. 

7.  Enter  the  Federal  program  name  or 
description  for  the  covered  Federal  action 
(item  1).  If  known,  enter  the  full  CaUlog  of 
Federal  Domestic  Assistance  (CFDA)  number 
for  grants,  cooperative  agreements,  loans,  and 
loan  commitments. 

8.  Enter  the  most  appropriate  Federal 
identifying  number  available  for  the  Federal 
action  identified  in  item  1  (e.g..  Request  for 
Proposal  (RFP)  number.  Invitation  for  Bid 
(IFB)  number,  grant  announcement  number; 
the  contract,  grant,  or  loan  award  number; 
the  application/proposal  control  number 
assigned  by  the  Federal  agenqr).  Include 
prefixes,  e.g.,  "RFP-DE-9(M)0l." 

9.  For  a  covered  Federal  action  where  there 
has  been  an  award  or  loan  commitment  by 
the  Federal  agency,  enter  the  Federal  amount 
of  the  award/loan  commitment  for  the  prime 
entify  identified  in  item  4  or  5. 


10.  (a)  Enter  the  full  name,  address,  city. 
State  and  zip  code  of  the  lobbying  registrant 
under  the  Lobbying  Disclosure  Act  of  1995 
engaged  by  the  reporting  entity  identified  in 
item  4  to  influence  the  covered  Federal 
action. 

b.  Enter  the  full  names  of  the  individual(s) 
performing  services,  and  include  full  address 
if  different  from  10(a).  Enter  Last  Name,  First 
Name,  and  Middle  Initial  (Ml). 

11.  The  certifying  official  shall  sign  and 
date  the  form,  print  his/her  name,  title,  and 
telephone  number. 

According  to  the  Paperwork  Reduction 
Act,  as  amended,  no  opersons  are  required  to 
respond  to  a  collection  of  information  unless 
it  displays  a  valid  OMB  Control  Number.  The 
valid  OMB  control  number  for  this 
information  collection  is  OMB  No.  0348- 
0046.  Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  minutes  per  response,  including 
time  for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and  completing 
and  reviewing  the  collection  of  information. 
Send  comments  regarding  the  burden 
estimate  or  any  other  aspect  of  this  collection 
of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project  (0348-0046),  Washington, 
DC  20503. 

Attaclunent  H:  Department  of  Health  and 
Human  Services  (DHHS),  Administration  for 
Children  and  Families  (ACF),  Standard 
Terms  and  Conditions — Discretionary 
Grants 

The  attached  Financial  Assistance  Award 
is  subject  to  Federal  legislation  and  to  DHHS 
and  ACF  tegulations  and  policies.  These 
include  the  following: 

1.  For  institutions  of  higher  education, 
hospitals,  other  non-profit  organizations,  and 
commercial  (for-profit)  organizations.  Title 
45  of  the  Code  of  Federal  Regulations  (45 
CFR)  Part  74,  "Uniform  Administrative 
Requirements  for  Awards  and  Sub-awards  to 
Institutions  of  Higher  Education;  Hospitals, 
Other  Non-Profit  Organizations;  and 
Commercial  Organizations;  and  Certain 
Grants  and  Agreements  with  States,  Local 
Governments  and  Indian  Tribal 
Governments." /i«p.//www.access.gpo.gov/ 
nara/cfT/waisidx_99/45cfr74_99.html. 

2.  For  States,  local  governments  and 
Federally  recognized  Indian  Tribes,  45  CFR 
Part  92,  "Uniform  Administrative 
Requirements  for  Grants  and  Cooperative 
Agreements  to  State  and  Local 
Governments." /ittp.y/wwvi'.access.gpo.gov/ 
nani/cfr/waisidx_99/45cfr92  99.html. 

3.  Other  DHHS  regulations  codified  in  Title 
45  of  the  Code  of  Federal  Regulations: 
bttp://www.access.gpo.gov/nara/cfr/ 
waisidx_00/45cfrvl  OO.html. 

Part  16 — Procedures  of  the  Departmental 

Grants  Appeals  Board 
Part  30— Claims  Collections 
Part  46— Protection  of  Human  Subjects 
Part  76 — Government-wide  Debarment  and 
Suspension  (Non-Procurement)  and 
Government-wide  Requirements  for  Drug- 
Free  Workplace  (Grants) 
Part  80 — Nondiscrimination  Under  Programs 
Receiving  Federal  Assistance  through  the 


DHHS  Effectuation  of  Title  VI  of  the  Civil 

Rights  Acts  of  1964 
Part  81 — Practice  and  Procedure  of  Hearings 

Under  Part  80  of  this  Title 
Part  84 — Nondiscrimination  on  the  Basis  of 

Handicap  in  Programs  and  Activities 

receiving  Federal  Financial  Assistance    . 
Part  86 — Nondiscrimination  on  the  Basis  of 

Sex  in  Education  Programs  and  Activities 

receiving  or  benefiting  from  Federal 

Financial  Assistance 
Part  91 — Nondiscrimination  on  the  Basis  of 

Age  in  DHHS  Programs  or  Activities 

receiving  Federal  Financial  Assistance 
Part  93 — New  Restrictions  on  Lobbying 
Part  100 — Intergovernmental  review  of  DHHS 

Program  and  Activities 

4.  37  CFR  Part  401— Right  to  Inventions 
made  by  Nonprofit  Organizations  and  Small 
Business  firms  under  Government  Grants. 
Contracts,  and  Cooperative  Agreements. 
http://www.access.gpo.gov/natxi/cfr/ 
waisidx_00/37cfr401  _OO.html. 

5.  The  receipt  organization  must  carry  out 
the  project  according  to  the  application  as 
approved  by  the  Administration  for  Children 
and  Families  (ACF),  including  the  proposed 
work  program  and  any  amendments,  all  of 
which  are  incorporated  by  reference  in  these 
terms  and  conditions. 

6.  If  this  a  multi-year  project  and  it  is  not 
the  final  budget  period,  the  grantee  is  advised 
that  future  awards  for  continuation  of  this 
project  will  be  dependent  upon  the 
availability  of  Federal  funds,  satisfactory 
progress  by  the  grantee,  and  ACF's 
determination  that  continued  funding  is  in 
the  best  interest  of  the  Federal  government. 

7.  Grantees  shall  liquidate  all  obligations 
incurred  under  the  award  no  later  than  90 
days  after  the  end  of  the  project  period.  The 
only  exceptions  to  this  rule  are  the  basic 
Head  Start  grants  with  an  indefinite  project 
period.  For  these  grants,  liquidation  of 
obligations  should  occur  no  later  than  90 
days  after  each  budget  period.  In  either  case, 
an  unobligations  balance  from  a  prior  budget 
period  does  not  authorize  a  grantee  to 
obligate  funds  in  excess  of  the  total  federally 
approved  budget  reflected  on  the  FAA  for  the 
current  budget  period. 

8.  The  DHHS  Inspector  General  maintains 

a  toll  free  number,  800-HHS-TIPS  (800-447- 
8477),  for  receiving  information  concerning 
fraud,  waste  or  abuse  under  grants  and 
cooperative  agreements.  Such  reports  are 
kept  confidential,  and  callers  may  decline  to 
give  their  names  if  they  choose  to  remain 
anonymous,  http://www.dhhs.gov/progorg/ 
oei/hotline/hhshot.html. 

9.  The  grantee  will  take  all  necessary 
affirmative  steps  to  ensure  tftat  small, 
minority  and  women-owned  business  firms 
are  utilized  when  possible  as  sources  of 
supplies,  services,  equipment  and 
construction.  To  the  extent  practicable,  all 
equipment  and  products  purchased  with 
funds  made  available  through  this  award 
should  be  American  made. 

10.  Failure  to  submit  reports  (i.e..  financial, 
progress,  or  other  required  reports)  on  lime 
may  be  the  basis  for  withholding  financial 
assistance  payments,  suspension,  termination 
or  denial  or  refunding.  A  history  of  such 
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unsatisfactory  performance  may  result  in 
designation  of  "high-risk"  status  for  the 
recipient  organization  and  may  jeopardize 
potential  future  funding  from  DHHS. 

11.  Under  Section  508  of  Public  Law  103- 
333,  the  following  condition  is  applicable  to 
all  Federal  awards:  "When  issuing 
statements,  press  releases,  requests  for 
proposals,  bid  solicitations  and  other 
documents  describing  projects  or  programs 
funded  in  whole  or  in  part  with  Federal 
money,  all  grantees  receiving  Federal  funds, 
including  but  not  limited  to  State  and  local 
governments  and  recipient  of  Federal 
research  grants  shall  clearly  state  (1)  the 
percentage  of  the  total  costs  of  the  program 
or  project  which  will  be  financed  with 
Federal  money,  (2)  the  dollar  amount  of 
Federal  funds  for  the  project  or  program,  and 

(3)  the  percentage  and  dollar  amount  of  total 
costs  of  the  project  or  program  that  will  be 
refinanced  by  nongovernmental  sources." 

12.  Public  Law  103-227.  Part  C— 
Environmental  Tobacco  Smoke,  also  known 
as  the  Pro-Children's  Act  of  1994  requires 
that  smoking  not  be  permitted  in  any  portion 
of  any  indoor  facility  owned  or  leased  or 
contracted  for  by  an  entity  and  used 
routinely  or  regiilarly  for  the  provision  of 
health,  day  care,  education,  or  library 
services  to  children  under  the  age  of  18,  if 
the  services  are  funded  by  Federal  programs 
either  directly  or  through  State  or  local 
governments,  by  Federal  grant,  contract,  loan, 
or  loan  guarantees.  The  law  does  not  apply 

to  children's  services  provided  in  private 
residences,  facilities  funded  solely  by 
Medicare  or  Medicaid  funds,  and  portions  of 
bcilities  used  for  impatient  drug  or  alcohol 
treatment,  http://www.ed.gov/legislation/ 
GOALS2000/TheAct/secl043.html. 

13.  For  purposes  of  this  award  each  item 
of  equipment  with  acquisition  cost  of  less 
than  $5,000  is  included  under  supplies,  is 
allowable  as  a  direct  cost  of  this  project,  and 
does  not  require  for  prior  approval  of  the 
Grants  Officer.  Conversely,  an  item  of 
equipment  with  an  acquis! tioo  cost  of  S5,000 
or  more  is  NOT  considered  an  allowable 
project  cost  without  prior  approval  of  the 
Grants  Management  Officer. 

14.  The  Grantee  shall  comply  with  all 
provisions  of  OMB  Circular  A-133  (revised 
June  24, 1997),  "Audit  of  State,  Local 
Government  and  Non-Profit  G^anizations." 
http-J/www.whitehouse.gpv/otnb/circuIars/ 
al33/al33.html. 

Grantees  that  expend  a  total  of  $300,000  or 
more  in  Federal  funds  are  required  to  submit 
an  annual  audit  within  nine  months  after  the 
end  of  the  audit  period.  The  Reporting 
Package  should  include:  (1)  SF-SAC-E)ata 
CoUectioa  Form  for  Reporting  on  Audits  of 
State,  Local  Governments  and  Non-Profit 
Organizations,  http://harvester.census.gov/ 
fac/collect/ fonnoptions.htm];  (2)  summary  of 
prior  audit  findiiigs;  (3)  auditors  reports  and 

(4)  corrective  action  plans.  Copies  of  this 
Reporting  Package  are  to  be  sent  to:  Single 
Audit  Clearinghouse.  Bureau  of  the  Census, 
1201  East  10th  Street.  Jeffersonville,  Indiana 
47132. 

15.  Grantee  shall  comply  with  the 
particular  set  of  Federal  cost  principles  that 
applies  in  determining  allowable  cost. 
Allowrability  of  costs  shall  be  determined  in 


accordance  with  the  cost  principles 
applicable  to  the  entity  incurring  the  costs: 

•  The  allowability  of  costs  incurred  by 
State,  local  or  Federally-recognized  Indian 
tribal  governments  is  determined  in 
accordance  with  the  provisions  of  OMB 
Circular  A-87,  "Cost  Principles  for  States 
and  Local  Governments."  http:// 
vxivw.whitehouse.gov/omb/circulars/aOS?/ 
a087.html. 

•  The  allowability  of  costs  incurred  by 
nonprofit  organizations  (except  for  those 
listed  in  Attachment  C  of  Circular  A-122)  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-122,  "Cost 
Principles  for  Nonprofit  Organizations"  and 
paragraph  (b)  of  45  CFR.  74.27.  http:// 
www.whitehouse.gov/omb/circuIars/al22/ 
al22.html. 

•  The  allowability  of  costs  incurred  by 
institutions  of  higher  education  is 
determined  in  accordance  with  the 
provisions  of  OMB  Circular  A-21,  "Cost 
Principles  for  Educational  Institutions." 
http://www.whitehouse.gov/omb/circulars/ 
a021/a21.html. 

•  The  allowability  of  costs  incurred  by 
hospital  is  determined  in  accordance  with 
the  provisions  of  Appendix  E  of  45  CFR  Part 
74,  "Principles  for  Determining  Cost 
Applicable  to  Research  and  Development 
Under  Grants  and  Contracts  with  Hospitals." 

•  The  allowability  for  costs  incurred  by 
commercial  organizations  and  those  non- 
profit organizations  listed  in  Attachment  C  to 
Circular  A-122  is  determined  in  accordance 
with  the  provision  of  the  Federal  Acquisition 
Regulation  (FAR)  at  48  CFR  Part  31,  except 
that  independent  research  and  development 
costs  are  unallowable,  http:// 
www.access.gpQ.gov/nara/cfr/waisidx_99/ 
48cfr31_99.html. 

Attachment  I:  State  Single  Point  of  Contact 
Listing  Maintained  by  OMB 

In  accordance  with  Executive  Order 
#12372,  "Intergovernmental  Review  of 
Federal  Programs,"  Section  4,  "the  Office  of 
Management  and  Budget  (OMB)  shall 
maintain  a  list  of  official  State  entities 
designated  by  the  States  to  review  and 
coordinate  proposed  Federal  financial 
assistance  and  direct  Federal  development." 
This  attached  listing  is  the  Official  OMB 
Listing.  OMB's  point  of  contact  for  the  SPOC 
list  is  Frederick  J.  Chamey  (202)  395-3993  or 
grants@omb.eop.gov.  This  listing  is  also 
published  in  the  Catalogue  of  Federal 
Domestic  Assistance  biannually. 

OMB  SUte  Single  Point  of  ConUct  Listing*. 
October  5, 1999 

Arizona 

Joni  Saad,  Arizona  State  Clearinghouse,  3800 
N.  Central  Avenue,  Fourteenth  Floor,  . 
Phoenix,  Arizona  85012,  Telephone:  (602) 
280-1315,  FAX:  (602)  280-8144 

Arkansas 

Mr.  Tracy  L.  Cop>eland,  Manager.  State 
Clearinghouse,  Office  of  Intergovernmental 
Services,  Department  of  Finance  and 
Administration,  515  W.  7th  St.,  Room  412, 
Little  Rock,  Arkansas  72203,  Telephone: 
(501)  682-1074,  FAX:  (501)  682-5206 


California   ' 

Grants  Coordination,  State  Clearinghouse, 
Office  of  Planning  &  Research,  1400  Tenth 
Street,  Room  121,  Sacramento,  California 
95814,  Telephone:  (916)  445-0613,  FAX: 
(916)  323-3018 

Delaware 

Francine  Booth,  State  Single  Point  of  Contact, 
Executive  Department,  Office  of  the 
Budget,  540  S.  Dupont  Highway,  Suite  5, 
Dover,  Delaware  19901,  Telephone:  (302) 
739-3326.  FAX:  (302)  739-5661 

District  of  Columbia 

Charles  Nichols,  State  Single  Point  of 
Contact,  Office  of  Grants  Mgrat.  &  Dev.,  717 
14th  Street,  NW.,  Suite  1200,  Washington, 
DC  20005,  Telephone:  (202)  727-1700 
(direct),  (202)  727-6537  (secretary),  FAX: 
(202)  727-1617 

Florida 

Florida  State  Clearinghouse.  Department  of 
Community  Affairs,  2555  Shumard  Oak 
Blvd.,  Tallahassee,  Florida  32399-2100, 
Telephone:  (850)  922-5438,  FAX:  (850) 
414-0479,  Contact:  Cherie  Trainor,  (850) 
414-5495 

Georgia 

Deborah  Stephens,  Coordinator,  Georgia  State 
Clearinghouse,  270  Washington  Street, 
SW.— 8th  Floor,  Atlanta,  Georgia  30334, 
Telephone:  (404)  656-3855,  FAX:  (404) 
656-7901 

Illinois 

Virginia  Bova,  State  Single  Point  of  Contact, 
Illinois  Department  of  Commerce  and 
Community  Affairs,  James  R.  Thompson 
Center,  100  West  Randolph,  Suite  3-400, 
Chicago,  Illinois  60601,  Telephone:  (312) 
814-6028,  FAX:  (312)  814-1800 

Indiana 

Renee  Miller.  State  Budget  Agency,  212  State 
House,  Indianapolis,  Indiana  46204-2796, 
Telephone:  (317)  232-2971  (directline), 
FAX:  (317)  233-3323 

Iowa 

Steven  R.  McCann,  Division  for  Community 
Assistance,  Iowa  Department  of  Economic 
Development,  200  East  Grand  Avenue,  Des 
Moines.  Iowa  50309,  Telephone:  (515) 
242-4719,  FAX:  (515)  242-4809 

Kentucky 

Kevin  J.  Goldsmith,  Director,  Sandra  Brewer, 
Executive  Secretary,  Intergovernmental 
Affairs,  Office  of  the  Governor,  700  Capitol 
Avenue,  Frankfort,  Kentucky  40601, 
Telephone:  (502)  564-2611,  FAX:  (502) 
564-0437 

Maine 

Joyce  Benson,  State  Planning  Office,  184 
State  Street,  38  State  House  Station, 
Augusta,  Maine  04333,  Telephone:  (207) 
287-3261,  FAX:  (207)  287-6489 

Maryland 

Linda  Janey,  Manager,  Plan  &  Project  Review, 
Maryland  Office  of  Plaiming,  301  W. 
Preston  Street,  Room  1104,  Baltimore, 
Maryland  21201-2365.  Staff  Contact:  Linda 
Janey,  Telephone:  (410)  767-4490,  FAX: 
(410)  767-4480 
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Michigan 

Richard  Pfaff,  Southeast  Michigan  Coimcil  of 
GovemmenU,  660  Plaza  Drive— Suite  1900, 
Detroit,  Michigan  48226,  Telephone:  (313) 
961^266,  FAX:  (313)  961-4869 

Mississippi 

Cathy  Mallette,  Clearinghouse  Officer, , 
Department  of  Finance  and 
Administration,  550  High  Street,  303 
Walters  Sillers  Building,  Jackson, 
Mississippi  39201-3087,  Telephone:  (601) 
359-6762.  FAX:  (601)  359-6758 

Missouri 

Lois  Pohl,  Federal  Assistance  Clearinghouse, 
Office  of  Administration,  P.O.  Box  809, 
Jefferson  Building,  9th  Floor,  Jefferson 
City,  Missouri  65102,  Telephone:  (314) 
751-4834,  FAX:  (314)  751-7819 

Nevada 

Department  of  Administration,  State 
Clearinghouse,  209  E.  Musser  Street,  Room 
220,  Carson  City,  Nevada  89710, 
Telephone:  (702)  687-4065,  FAX:  (702) 
687-3983,  Contact:  Heather  Elliot,  (702) 
687-6367 

New  Hampshire 

Jeffrey  H.  Taylor,  Director,  New  Hampshire 
Office  of  State  Planning,  Attn: 
Intergovernmental  Review  Process,  Mike 
Blake,  2^/i  Beacon  Street,  Concord,  New 
Hampshire  03301,  Telephone:  (603)  271- 
2155.  FAX:  (603)  271-1728 

New  Mexico 

Nick  Mandell,  Local  Government  Division. 
Room  201,  Bataan  Memorial  Building, 
Santa  Fe,  New  Mexico  87503,  Telephone: 
(505)  827-3640,  FAX:  (505)  827^984 

North  Carolina 

Jeanette  Fumey.  North  Carolina  Department 
of  Administration,  116  West  Jones  Street- 
Suite  5106.  Ralei^,  North  Carolina  27603- 
8003,  Telephone:  (919)  733-7232,  FAX: 
(919)  733-9571 

North  Dakota 

North  Dakota  Single  Point  of  Contact,  Office 
of  Intergovernmental  Assistance,  600  East 
Boulevard  Avenue,  Bismarck,  North 
Dakota  58505-0170,  Telephone:  (701)  224- 
2094,  FAX:  (701)  224-2308 

Rhode  Island 

Kevin  Nelson,  Review  Coordinator; 
Department  of  Administration,  Division  of 


Planning,  One  Capitol  Hill,  4th  Floor, 
Providence,  Rhode  Island  02908-5870, 
Telephone:  (401)  277-2656,  FAX:  (401) 
277-2083 

South  Carolina 

Omeagia  Burgess,  State  Single  Point  of 
Contact,  Budget  and  Control  Board,  Office 
of  State  Budget,  1122  Ladies  Street— 12th 
Floor,  Columbia,  South  Carolina  29201. 
Telephone:  (803)  734-0494,  FAX:  (803) 
734-0645 

Texas 

Tom  Adams,  Governors  Office,  Director, 
Intergovernmental  Coordination,  P.O.  Box 
12428,  Austin,  Texas  78711,  Telephone: 
(512)  463-1771,  FAX:  (512)  936-2681 

Utah 

Carolyn  Wright,  Utah  State  Clearinghouse, 

Office  of  Planning  and  Budget,  Room  116 

State  Capitol,  Salt  Lake  Qty,  Utah  84114. 

Telephone:  (801)  538-1027.  FAX:  (801) 

538-1547 

West  Virginia 

Fred  Cutlip.  Director,  Community 
Development  Division,  W.  Virginia 
Development  Office,  Building  #6,  Room 
553,  Charleston,  West  Virginia  25305, 
Telephone:  (304)  558-4010,  FAX:  (304) 
558-3248 

Wisconsin 

Jeff  Smith,  Section  Chief,  Federal/State 
Relations,  Wisconsin  Department  of 
Admninistration,  101  East  Wilson  Street— 
6th  Floor,  P.O.  Box  7868,  Madison, 
Wisconsin  53707.  Telephone:  (608)  266- 
0267,  FAX:  (608)  267-6931 

Wyoming 

Sandy  Ross,  State  Single  Point  of  Contact, 
Department  of  Administration  and 
Information,  2001  Capitol  Avenue,  Room 
214,  Cheyenne,  WY  82002,  Telephone: 
(307)  777-5492,  FAX:  (307)  777-3696 

Territories 

Guam 

Joseph  Rivera,  Acting  Director,  Bureau  of 
Budget  and  Management  Research,  Office 
of  the  Governor,  P.O.  Box  2950,  Agana, 
Guam  96932,  Telephone:  (671)  475-9411 
or  9412,  FAX:  (671)  472-2825 

Puerto  Rico 

Jose  Caballero-Mercado,  Chairman,  Puerto 
Rico  pfenning  Board,  Federal  Proposals 


Review  Office,  Minillas  Government 
Center,  P.O.  Box  41119,  San  Juan,  Puerto 
Rico  00940-1119,  Telephone:  (787)  727- 
4444,  FAX:  (787)  724-3270 

North  Mariana  Islands 

Mr.  Alvaro  A.  Santos,  Executive  Officer, 
Office  of  Management  and  Budget,  Office 
of  the  Governor,  Saipan,  MP  96950. 
Telephone:  (670)  664-2256.  FAX:  (670) 
664-2272,  Contact  person:  Ms.  Jacoba  T. 
Seman,  Federal  Programs  Coordinator, 
Telephone:  (670)  664-2289,  FAX:  (670) 
664-2272 

Virgin  Islands 

Nellon  Bowry,  Director,  Office  of 
Management  and  Budget.  #41  Norregade 
Emancipation  Garden,  Station,  Second 
Floor,  Saint  Thomas,  Virgin  Islands  00802 

Please  direct  all  questions  and 
correspondence  about  intergovernmental 
review  to:  Linda  Clarke.  Telephone:  (809) 
,   774-0750,  FAX:  (809)  77&-0069. 

If  you  would  like  a  copy  of  this  list  faxed 
to  your  office,  please  call  our  publications 
office  at:  (202)  395-9068. 

*In  accordance  with  Executive  Order 
#12372,  "Intergovernmental  Review  of 
Federal  Programs,"  this  listing  represents  the 
designated  State  Single  Points  of  Contact. 
The  jurisdictions  not  listed  no  longer 
participate  in  the  process  BUT  GRANT 
APPUCANTS  ARE  STILL  ELIGIBLE  TO 
APPLY  FOR  THE  GRANT  EVEN  IF  YOUR 
STATE.  TERRITORY.  COMMONWEALTH. 
ETC  DOES  NOT  HAVE  A  "STATE  SINGLE 
POINT  OF  CONTACT."  STATES  WITHOUT 
"STATE  SINGLE  POINTS  OF  CONTACT" 
INCLUDE:  Alabama,  Alaska:  American 
Samoa;  Colorado;  Connecticut;  Hawaii; 
Idaho;  Kansas;  Louisiana:  Massachusetts, 
Minnesota;  Montana;  Nebraska;  New  jersey; 
New  York;  Ohio;  Oklahoma:  Oregon;  Palau; 
Pennsylvania;  South  Dakota;  Tennessee; 
Vermont,  Virginia;  and  Washington.  This  list 
is  based  on  the  most  current  information 
provided  by  the  States.  Information  on  any 
changes  or  apparent  errors  should  be 
provided  to  the  Office  of  Management  and 
Budget  and  the  State  in  question.  Changes  to 
the  list  will  only  be  made  upon  formal 
notification  by  the  State.  Also,  this  listing  is 
published  biannually  in  the  Catalogue  of 
Federal  Domestic  Assistance. 

(FR  Doc.  02-1236  Filed  1-17-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

34CFRCtMptm'n 

OfflM  Of  Elementary  and  Secondary 
Edutiition;  Tide  I  of  the  Elementary 
and  Secondary  Education  Act  of  1965, 
as  amended  (ESEA);  Improving  ttw 
Academic  Achievement  of  the 


AGENCY:  Department  of  Education. 
ACTION:  Request  for  advice  and 
recommendations  on  regulatory  issues. 

SUMMARY:  The  Secretary  of  Education 
(Secretary)  is  soliciting  advice  and 
recommendations  firom  interested 
parties  prior  to  publishing  proposed 
regulations  to  implement  programs 
under  Title  I  of  the  Elementary  and 
Seconda^  Education  Act  of  1965,  as 
recently  amended.  Programs  under  Title 
I  are  designed  to  help  disadvantaged 
children  meet  high  academic  standards. 
They  include  programs  operated  by 
local  educational  agencies  in  high- 
poverty  schools  (Part  A),  Reading  First 
(Part  B,  Subpart  1),  Early  Reading  First 
(Part  B,  Subpart  2).  Even  Start  family 
literacy  programs  (Part  B,  Subpart  3), 
programs  for  migratory  children  (Part 
C),  prevention  and  intervention 
programs  for  children  and  youth  who 
are  neglected,  delinquent,  or  at  risk  of 
dropping  out  (Part  D),  Comprehensive 
School  Reform  (Part  F),  Advanced 
Placement  Programs  (Part  G),  and 
School  Dropout  Prevention  (Part  H).  The 
Secretary  invites  advice  and 
recommendations  concerning  issues  for 
which  regulations  may  be  helpful  to 
clarify  statutory  ambiguities  or  to 
provide  appropriate  flexibility. 
DATES:  We  must  receive  your  written 
comments  on  or  before  February  19, 
2002. 

AOORESSES:  Address  all  comments  to 
Susan  B.  Neiunan,  Assistant  Secretary 
for  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  3W331,  Washington,  DC  20202.  If 
you  prefer  to  send  your  comments 
through  the  Internet,  use  the  following 
address:  Titlelrulemaking@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-677-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  identified 
in  the  preceding  paragraph. 
FOR  FURTHER  MFORMATKM  CONTACT:  See 
the  SUPPLEMENTARY  MFORMATKM  section 
for  further  information  contacts. 


SUPPLEMENTARY  INFORMATKM: 

For  Further  Information  Contact:  For 
programs  under  Part  A,  Susan  Wilhelm, 
Telephone  (202)  260-0982;  for  programs 
under  Part  B,  Subparts  2  and  3,  Patricia 
McKee,  Telephone  (202)  260-0991;  for 
programs  under  Part  D,  Gary  Rutkin, 
Telephone  (202)  260-4412: 
Compensatory  Education  Programs, 
Office  of  Elementary  and  Secondary 
Education,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW, 
Room  3W230,  Washington,  DC  20202- 
6132. 

For  programs  under  Part  B,  Subpart  1, 
Chris  Doherty,  Office  of  Elementary  and 
Secondary  Education,  400  Maryland 
Avenue,  SW.  Room  3W311, 
Washington,  DC  20202-6132. 
Telephone:  (202)  401-2176. 

For  programs  under  Part  C,  James 
English,  Migrant  Education,  Office  of 
Elementary  and  Secondary  Education, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW,  Room  3E333, 
Washington,  DC  20202-6135. 
Telephone:  (202)  260-1989. 

For  programs  vmder  Part  F  and  Part  H, 
Hugh  Burkett,  Academic  Improvement 
and  Demonstration  Programs,  400 
Maryland  Avenue,  SW,  Room  2W100. 
Washington.  EK:  20202-6135. 
Telephone:  (202)  260-1989. 

For  programs  under  Part  G,  Edith . 
Harvey,  School  Improvement  Programs, 
U.S.  Ciepartment  of  Education,  400 
Maryland  Avenue,  SW,  Washington,  DC 
20202-6135.  Telephone:  (202)  260- 
1393. 

Background 

On  January  8,  2002,  the  President 
signed  into  law  the  "No  Child  Left 
Behind  Act  of  2001"  (NCLB  Act), 
amending  the  Elementary  and 
Secondary  Education  Act  of  1965 
(ESEA).  The  NCLB  Act  reauthorizes  the 
ESEA  and  incorporates  the  major 
reforms  proposed  by  President  Bush  in 
his  No  Child  Left  Behind  framework  for 
education  reform,  particularly  in  the 
areas  of  assessment,  accoimtability,  and 
school  improvement.  The  NCLB  Act 
will  strengthen  Tide  I  accoimtability  by 
requiring  States  to  implement  statewide 
accoimtability  systems  covering  all 
public  schools  and  their  students.  These 
systems  must  be  based  on  challenging 
State  standards  in  at  least  reading  and 
mathematics,  annual  testing  for  all 
students  in  grades  3  through  8,  and 
annual  statewide  progress  objectives  for 
ensuring  that  all  students  reach 
proficiency  within  12  years.  Assessment 
results  and  State  progress  objectives 
must  be  disaggregated  by  poverty,  race 
or  ethnicity,  disability  and  limited- 
English  proficiency  to  ensure  that 
schools  address  the  educational  needs 


of  all  students.  Schools  that  meet  or 
exceed  State  adequate  yearly  progress 
(AYP)  objectives  or  close  achievement 
gaps  will  be  eligible  for  State  Academic 
Achievement  Awards.  School  districts 
and  schools  that  fail  to  make  AYP 
toward  statewide  proficiency  goals  will, 
over  time,  be  subject  to  improvement, 
corrective  action,  and  restructuring 
measures  to  help  them  meet  State 
standards.  Furthermore,  parents  of 
students  in  those  schools  will  have  the 
opportunity  to  transfer  their  children  to 
a  better  public  school  or  to  obtain 
supplemental  educational  services  for 
them. 

The  programs  included  in  Title  I  of 
the  ESEA,  as  amended  by  the  NCLB  Act, 
are  designed  to  help  disadvantaged 
children  meet  high  academic  standards. 
They  include:  Improving  Basic 
Programs  Operated  by  Local 
Educational  Agencies  (Part  A),  Reading 
First  (Part  B,  Subpart  1),  Early  Reading 
First  (Part  B,  Subpart  2),  Even  Start 
family  literacy  programs  (Part  B, 
Subpart  3),  programs  for  migratory 
children  (Part  C),  prevention  and 
intervention  programs  for  children  and 
youth  who  are  neglected,  delinquent,  or 
at  risk  of  dropping  out  (Part  D), 
Comprehensive  School  Reform  (Part  F), 
Advanced  Placement  Programs  (Part  G), 
and  School  Dropout  Prevention  (Part  H). 

The  Department  intends  to  implement 
Title  I  programs  in  a  manner  that 
respects  State  and  local  control  over 
education  while  ensuring  strong 
accountability  for  results.  In  particular,    ' 
the  Department  intends  to  issue 
regulations  only  where  absolutely 
necessary:  for  example,  where  the 
statute  requires  a  regulation  or  where  a 
regulation  is  necessary  to  provide 
flexibility  or  clarification  for  State  and 
local  educational  agencies.  Rather  than 
regulating  extensively,  the  Department 
intends  to  issue  nonregulatory  guidance 
addressing  legal  and  policy  issues  under 
the  Title  I  programs.  This  guidance  can 
inform  schools,  parents,  school  districts, 
States,  and  other  affected  parties  about 
the  flexibility  that  exists  under  the 
statute,  including  multiple  approaches 
that  may  be  available  in  carrying  out  the 
statute's  requirements. 

The  Secretary  invites  advice  and 
recommendations  ficom  interested 
parties  involved  with  the 
implementation  and  operation  of 
programs  under  Title  I  concerning 
issues  for  which  regulations  may  be 
necessary  or  for  which  nonreguldtory 
guidance  would  be  helpful  to  clarify 
statutory  ambiguities  or  to  provide 
appropriate  flexibility.  The  Secretary 
specifically  invites  advice  and 
recommendations  bom  States  and  local 
administrators,  parents,  teachers. 
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paraprofessionals,  members  of  local 
boards  of  education,  charter  school 
operators  and  public  chartering 
authorizers,  and  other  organizations 
(including  civil  rights  groups,  test 
publishers,  representatives  of  private 
schools,  and  faith-based  organizations 
with  educational  expertise). 

Issues  for  Negotiated  Rulemaking 

Before  publishing  any  proposed 
regulations  to  implement  programs 
under  Title  I,  the  Secretary  must 
establish  a  negotiated  rulemaking 
process  (unless  regulations  must  be 
issued  within  a  very  limited  time  to 
assist  State  and  local  educational 
agencies  with  the  operation  of  Title  I 
programs).  Negotiated  rulemaking  can 
improve  the  substance  of  regulations; 
increase  understanding  of,  and  support 
for,  those  regulation^;  encourage 
affected  parties  to  communicate  with 
each  other  and  share  information, 
knowledge,  expertise,  and  analysis;  and 
discourage  expensive  and  time- 
consuming  litigation  concerning  the 
regulations.  The  Secretary  will  select 
individuals  to  participate  in  this  process 
firom  among  the  individuads  or  groups 
providing  advice  and  recommendations 
on  Tide  I  regulatory  issues.  The 
Secretary  will  publish  a  separate  notice 
in  the  Federal  Register  providing  details 
about  the  negotiated  rulemaking 
process. 

Section  1901  of  Tide  I  requires  that, 
at  a  minimum,  the  negotiated 
rulemaking  process  address  issues 
concerning  standards  and  assessments. 
The  Secretary  is  also  considering 
conducting  negotiated  rulemaking  on 
the  statutory  provisions  dealing  with 
adequate  yearly  progress  in  section 
1111.  Therefore,  the  Secretary 
specifically  invites  comments  on  these 
provisions,  including  whether 
regulations  are  necessary  and  whether 
nonregulatory  guidance  would  be 
helpful.  The  following  discussion 
describes  these  statutory  provisions. 
Commenters  should  use  this  discussion 
to  guide  their  comments.  The 
discussion,  however,  is  not  intended  to 
restrict  the  issues  that  commenters  may 
address. 

Academic  Standards 

Under  section  1111(b)(1)  of  Titie  I, 
each  State  must  adopt  challenging 
academic  content  standards  and  student 
academic  achievement  standards 
(formerly  called  "student  performance 
standards")  that  will  be  used  by  the 
State,  its  local  educational  agencies,  and 
its  schools  to  carry  out  Part  A.  These 
academic  standards  must  be  the  same 
standards  that  the  State  applies  to  all 
students  and  all  schools  in  the  State. 


States  must  have  such  standards  in 
subjects  determined  by  the  State,  but  at 
a  minimum,  in  mathematics,  reading/ 
language  arts,  and  (beginning  in  the 
2005-2006  school  year)  science.  These 
standards  must  include  challenging 
content  standards  in  academic  subjects 
that  specify  what  children  are  expected 
to  know  and  be  able  to  do.  They  must 
contain  coherent  and  rigorous  content, 
and  encourage  the  teaching  of  advanced 
skills.  States  also  must  have  challenging 
student  academic  achievement 
standards  that  are  aligned  with  the 
State's  content  standards  and  describe 
three  levels  of  achievement:  Advanced, 
proficient,  and  basic.  Advanced  and 
proficient  levels  determine  how  well 
children  are  mastering  the  State's 
content  standards;  the  basic  level 
provides  complete  information  about 
the  progress  of  lower-performing 
children  toward  achieving  the  proficient 
and  advanced  levels  of  achievement. 

Academic  Assessments 

Under  section  1111(b)(3)  of  Tide  I, 
each  State  also  must  implement  a  set  of 
high-quality,  yearly  student  academic 
assessments  in,  at  a  minimum, 
mathematics,  reading/language  arts,  and 
(by  school  year  2007-08)  science  that  . 
will  be  used  as  the  primary  means  of 
determining  the  yearly  achievement  of 
the  State  and  each  local  educational 
agency  and  public  school  in  enabling  all 
children  to  meet  the  State's  student 
academic  achievement  standards.  These 
assessments  must  be  the  same  ones  used 
to  measure  the  achievement  of  all 
children,  be  aligned  with  the  State's 
academic  content  and  student 
achievement  standards,  and  be  used  for 
purposes  for  which  they  are  valid  and 
reliable.  The  statutory  timeline  for 
developing  and  administering 
assessments  unfolds  in  three  stages.  In 
stage  one,  through  school  year  2004-05, 
assessments  in  mathematics  and 
reading/language  arts  must  be 
administered  no  less  than  one  time 
during  grades  3  though  5,  grades  6 
though  9,  and  grades  10  through  12.  In 
stage  two,  beginning  no  later  than 
school  year  2005-2006,  assessments  in 
mathematics  and  reading/language  arts, 
at  a  minimum,  must  be  administered  in 
grades  3  through  8  and  one  time  during 
grades  10  through  12.  In  stage  three, 
begiiming  no  later  than  school  year 
2007-2008,  assessments  that  measure 
proficiency  in  science  must  be 
administered  no  less  than  one  time 
during  grades  3  through  5,  grades  6 
though  9,  and  grades  10  through  12. 
Assessments  must  involve  multiple  up- 
to-date  measures  of  academic 
achievement,  including  measures  that 


assess  higher-order  thinking  skills  and 
understanding. 

States  must  administer  assessments  to 
all  students,  providing  reasonable 
adaptations  and  accommodations  for 
students  with  disabilities  and  students 
with  limited  English  proficiency. 
Moreover,  students  with  limited  English 
proficiency  must  be  assessed,  to  the 
extent  practicable,  in  the  language  and 
form  most  likely  to  yield  accurate  data 
on  what  those  students  know  and  can 
do  in  academic  content  areas  until  they 
have  achieved  English  proficiency.  With 
respect  to  reading/language  arts, 
students  with  limited  English       ^ 
proficiency  who  have  attended  schools 
in  the  United  States  (excluding  Puerto 
Rico)  for  three  or  more  consecutive 
school  years  must  be  assessed  in 
English,  unless  a  local  educational 
agency  determines,  on  a  case-by-case 
basis,  that  academic  assessments  in 
another  language  for  up  to  an  additional 
two  years  would  likely  yield  more 
accurate  and  reliable  information. 

The  results  of  assessments  must  be 
disaggregated  within  each  State,  local 
educational  agency,  and  school  by 
gender,  by  each  major  racial  and  ethnic 
group,  by  English  proficiency  status,  by 
migrant  status,  by  students  with 
disabilities  compared  to  nondisabled 
students,  and  by  economically 
disadvantaged  students  compareid  to 
students  who  are  not  economically 
disadvantaged.  Finally,  States  must 
produce  individual  student  interpretive, 
descriptive,  and  diagnostic  reports  and 
itemized  score  analyses  that  allow 
parents,  teachers,  and  principals  to 
understand  and  address  the  specific      * 
academic  needs  of  students  relative  to 
their  achievement  against  State 
standards. 

Adequate  Yearly  Progress 

Under  section  1111(b)(2)(B),  each 
State  must  demonstrate  what  constitutes 
adequate  yearly  progress  of  the  State, 
and  of  all  public  elementary  and 
secondary  schools  and  local  educational 
agencies  in  the  State,  toward  enabling 
all  students  to  meet  the  State's  student 
achievement  standards,  while  working 
toward  the  goal  of  narrowing 
achievement  gaps  in  the  State. 
"Adequate  yearly  progress"  definitions 
must  apply  the  same  high  standards  of 
academic  achievement  to  all  public 
elementary  and  secondary  school 
students  in  the  State,  be  statistically 
valid  and  reliable,  and  measure  progress 
based  primarily  on  the  State's  academic 
assessments.  The  definition  must 
include  separate  annual  measurable 
objectives  for  continuous  and 
substantial  improvement  in  both 
mathematics  and  reading/language  arts 
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for  all  students  and  for  each  of  the 
following  specific  groups  of  students: 
Students  who  are  economically 
disadvantaged,  students  from  each 
major  racial  and  ethnic  group,  students 
with  disabilities,  and  students  with 
limited  English  proficiency.  However, 
disaggregated  data  are  not  required  in 
cases  when  the  number  of  students  in  a 
category  is  insufficient  to  yield 
statistically  reliable  information  or 
when  the  residts  would  reveal 
personally  identifiable  information 
about  an  individual  student. 

"Adequate  yearly  progress" 
definitions  must  include  graduation 
rates  for  public  secondary  schools  and 
at  least  one  other  academic  indicator  for 
public  elementary  schools,  and  may 
include  other  academic  indicators. 
However,  although  additional  indicators 
may  be  used  to  identify  additional 
schools  for  school  improvement, 
corrective  action,  or  restructuring,  they 
may  not  be  used  to  reduce  the  number 
of,  or  change  the  identity  of,  the  schools 
that  would  otherwise  be  subject  to 
school  improvement,  corrective  action, 
or  restructuring. 

Each  State  must  use  data  from  the 
2001-2002  school  year  to  establish  the 
starting  point  for  measuring  the 
percentage  of  students  meeting  or 
exceeding  the  State's  proficient  level  of 
academic  achievement.  The  starting 
point  miist,  at  a  minimum,  be  based  on 
the  higher  of  two  levels  defined  in  the 
statute. 

"Adequate  yearly  progress"  must 
include  a  timeline  that  ensures  that  all 
students  in  each  subgroup  meet  or 
exceed  the  State's  proficient  level  of 
academic  achievement  no  later  than  12 
years  after  the  end  of  the  2001-2002 
school  year.  The  timeline  must  include 
intermediate  goals  for  meeting  adequate 
yearly  progress.  These  intermediate 
goals  must  increase  in  equal  increments 
over  the  timeline;  the  first  increment 
must  occur  in  not  more  than  two  years, 
and  the  following  increases  must  occur 
in  not  more  than  three  years.  In 
caladating  whether  a  school  has  made 
"adequate  yearly  progress,"  the  State 


may  establish  procedures  for  averaging 
data.  These  procedures  may  include 
averaging  scores  across  grade  spans  and 
averaging  data  over  three  years. 

To  make  "adequate  yearly  progress," 
a  school  must  meet  two  criterias.  First, 
the  school  must  meet  or  exceed  the 
State's  annual  measurable  objectives 
with  respect  to  all  students  and  students 
in  each  subgroup.  If  students  in  any 
subgroup  fail  to  make  the  requisite 
progress,  however,  the  school  need  not 
be  identified  for  improvement  if  the 
percentage  of  students  in  that  group 
below  proficient  decreased  by  at  least  10 
percent  compared  to  the  preceding  year 
and  that  group  made  progress  on  one  or 
more  of  the  additional  academic 
indicators.  Second,  at  least  95  percent  of 
the  students  in  each  group  who  have 
been  enrolled  in  the  local  educational 
agency's  schools  for  at  least  one  year 
must  take  the  assessment. 

Invitation  to  Comment 

This  request  for  comments  on 
regulatory  issues  under  Title  I  is 
designed  to  elicit  the  views  of  interested 
parties,  particularly  State  and  local 
administrators,  parents,  teachers, 
paraprofessionals,  members  of  local 
boards  of  education,  charter  school 
operators  and  public  chartering 
authorities,  and  other  organizations 
(including  civil  rights  groups,  test 
publishers,  representatives  of  private 
school  children,  and  faith-based 
organizations  with  educational 
expertise)  involved  with  the 
implementation  and  operation  of  Title  I 
programs. 

In  addition  to  inviting  specific 
comments  on  issues  relating  to 
standards,  assessments  and  adequate 
yearly  progress,  the  Secretary  invites 
comments  on  other  regulatory  issues 
concerning  provisions  under  Title  I, 
including  suggestions  that  regulations 
are  not  needed  to  resolve  particular 
issues. 

The  Secretary  requests  that  each 
commenter  identify  his  or  her  role  in 
education  and  the  perspective  from 
which  he  or  she  views  the  educational 


system — either  as  a  representative  of  an 
association,  agency,  or  school  (public  or 
private),  or  as  an  individual  teacher, 
student,  parent,  or  private  citizen.  The 
Secretary  urges  each  commenter  to  be 
specific  regarding  his  or  her 
recommendations,  including  the 
statutory  citation  pertinent  to  the 
comment. 

All  comments  submitted  in  response 
to  this  notice  will  be  available  for  public 
inspection  during  and  after  the 
comment  period  in  400  Maryland 
Avenue,  SW,  Room  3W202, 
Washington,  DC  20202  between  the 
hours  of  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Electronic  Access  to  This  Dfwuinent 

You  may  view  this  dociunent,  in  Text 
or  Adobe  Portable  Document  Format 
(PDF)  on  the  Internet  at  the  following 
site:  http://www.ed.gov/legisIation/ 
FedRegister 

To  use  the  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  toll  free  at  1-888-293- 
6498;  or  in  the  Washington,  DC  area  at 
(202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Numbers:  84.010,  Improving  Programs 
Operated  by  Local  Educational  Agencies; 
84.011,  Migrant  Education  Basic  State 
Formula  Grant  Program;  84.013,  Prevention 
and  Intervention  Programs  for  Children  and 
Youth  Who  Are  Neglected,  Delinquent,  or  At- 
Risk  of  Dropping  Out;  84.213,  Even  Start) 

Program  Authority:  Public  Law  107-110. 

Dated:  January  14,  2002. 
Rod  Paige, 

Secretary  of  Education. 
IFR  Doc.  02-1341  Filed  1-17-02;  8:45  am] 
BHJJNG  COOE  4O0O-O1-U 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Admlniatration 


I 


14CFRPart91 

[Docim  No.  FAA-2002-11332;  SFAR  No.  95] 

RINNO.2120-AH61  i 

Airapaee  and  night  Operations 
Roquhrements  for  tlw  2002  Winter 
Olympic  Games,  Salt  Lake  CRy,  UT 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

summary:  This  Special  Federal  Aviation 
Regulation  (SFAR),  applicable  February 
8,  2002,  through  February  24,  2002, 
establishes  restrictions  for  aircraft 
operations  in  the  vicinity  of  the  2002 
Winter  OI)rmpic  Games  to  be  held  in 
Salt  Lake  City,  UT.  Additionally,  this 
action  notifies  the  public  as  to  the 
establishment  of  temporary  flight 
restrictions  in  areas  overlying  the 
various  competition  venues  and  the 
Olympic  Village  for  the  XIX  Olympic 
Winter  Games.  This  action  also 
establishes  a  security  process  for  certain 
flight  arrivals  and  departures  at 
specified  airports  in  the  vicinity  of  the 
Oljrmpic  Games.  The  FAA  and  the 
United  States  Secret  Service  (Secret 
Service)  believe  this  action  is  necessary 
for  the  security  of  participating  athletes, 
dignitaries,  and  others  attending  the 
Winter  Games,  and  the  people  of  Utah, 
and  for  the  safe  operation  and 
management  of  aircraft  operating  to, 
within,  and  from  these  areas. 
DATES:  Efiiective  January  15,  2002.  The 
Olympic  Village  temporary  flight 
restriction  (TFR)  area  is  implemented 
January  25,  2002,  0000  hours  moimtain 
standard  time  (MST),  through  February 
25,  2002.  2359  hours  MST.  The  Olympic 
venue  TFR's  are  implemented  February 
6,  2002. 0000  hours  MST  through 
February  24.  2002,  2359  hours  MST. 
The  Olympic  Ring  Airspace,  the  slot 
reservation  program  and  the  security 
inspection  process  are  implemented 
February  8,  2002, 0000  hours  MST 
through  February  24,  2002,  2359  hours 
MST. 

FOR  FURTMER  INFORMATION  CONTACT:  CliS 
Armstrong,  Special  Operations  Division, 
ATP-200,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW,  Washington.  DC  20591; 
telephone  (202)  267-9155. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  This  Action 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  fallowing 
steps: 


(1)  Go  to  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  (http://dms.dot.gov/ 
search). 

(2)  On  the  search  page,  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the  final 
rule. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www.faa.gov/avr/ 
armhome.htm  or  the  Federal  Register's 
web  page  at  http://www.access.gpo.gov/ 
su docs/aces/aces  1  iOhtml. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM— 1,  800  Independence  Avenue, 
SW,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  number  or 
docket  nimiber  of  this  final  rule. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  the  FAA  to  comply  with 
small  entity  requests  for  information 
advice  about  compliance  with  statutes 
and  regulations  within  the  FAA's 
jurisdiction.  Therefore,  any  small  entity 
that  has  a  question  regarding  this 
document  may  contact  its  local  FAA 
official.  Internet  users  can  find 
additional  information  on  SBREFA  on 
the  FAA's  web  page  at  http:// 
www.faa.gov/avr/arm/sbrefa.htm  and 
send  electronic  inquiries  to  the 
following  Internet  address:  9-AWA- 
SBREFA@faa.gov. 

Background 

The  2002  Winter  Olympic  Games  will 
be  held  February  8  through  February  24, 
2002,  primarily  in  the  Salt  Lake  City, 
Utah,  area.  This  is  an  important 
international  sporting  event.  In  terms  of 
air  traffic  demand,  the  pre-game,  the 
game,  and  the  post-game  activities  from 
January  25  through  February  25,  2002, 
are  expected  to  generate  substantial 
increases  in  airoaft  operations  in  Salt 
Lake  City  and  the  surrounding  areas. 
The  Secret  Service  has  been  charged 
with  the  responsibility  of  developing  a 
secvirity  plan  for  the  Olympics,  and  the 
United  States  Customs  Service  (Customs 
Service)  has  been  granted  the  authority 
for  providing  the  security  force. 
Additionally,  the  FAA  is  responsible  for 
implementing  the  security  plan  as  it 
pertains  to  aviation  security. 

Prior  to  September  11,  2001,  the  FAA, 
in  conjunction  with  the  Secret  Service 


and  the  Customs  Service,  determined 
that  it  would  be  necessary  to  establish 
TFR's  over  each  Olympic  venue  and 
over  the  Olympic  village.  These  TFR's 
were  to  be  implemented  by  a  notice  to 
airmen  (NOTAM).  pursuant  to  the 
FAA's  regulations  in  Title  14  Code  of 
Federal  Regulations  (14  CFR)  section 
91.145,  TFR  in  the  Vicinity  Of  Aerial 
Demonstrations  Or  Major  Sporting 
Events,  and  section  99.7,  Special 
Seciuity  Instructions.  In  addition,  the 
FAA  is  establishing  a  reservation  system 
to  manage  Instrument  Flight  Rules  (IFR) 
operations  into  and  out  of  key  airports 
in  the  Salt  Lake  City  area. 

The  terrorist  attacks  of  September  11, 
2001,  and  the  nation's  continuing  high 
alert  status  have  led  the  Secret  Service, 
and  the  Customs  Service,  to  reevaluate 
the  security  issues  associated  with 
staging  a  large  international  event  such 
as  the  Winter  Olympic  Games. 
Additionally,  the  moimtainous  terrain 
within  and  around  Salt  Lake  City 
provides  unique  seciuity  concerns  that, 
in  this  new  environment,  necessitate 
stricter  seciuity  measures  to  protect 
participating  athletes,  dignitaries,.and 
others  attending  the  Winter  Games,  and 
the  people  of  Utah.  These  additional 
security  measures  are  part  of  a  broader 
security  package  that  encompasses  all 
transportation  modes. 

Given  the  short  time  frame  between 
the  events  of  September  11,  2001,  and 
the  2002  Winter  Olympic  Games,  the 
FAA  is  adopting  this  SFAR  as  a  final 
rule,  pursuant  to  its  authority  under  49 
U.S.C.  40103  and  44701(a)(5)  and 
section  553  of  the  Administrative 
Procedures  Act.  Section  40103  provides 
that  the  Administrator  shall  develop 
"plans  and  policy  for  the  use  of 
navigable  airspace  and  assign  by 
regulation  or  order  the  use  of  the 
airspace  necessary  to  ensure  the  safety 
of  aircraft"  (See  49  U.S.C.  40103(b)(1)). 
In  addition,  the  FAA  shall  "establish 
security  provisions  that  will  encourage 
and  allow  the  maximum  use  of  the 
navigable  airspace  by  civil  aviation 
aircraft  consistent  with  national 
security,  [and]  the  Administrator,  in 
considtation  with  the  Secretary  of 
Defense  shall  *  *  *  (B)  by  regulation  or 
order,  restrict  or  prohibit  flight  of  civil 
aircraft  that  the  Administrator  cannot 
identify,  locate  and  control  with 
available  facilities  in  those  areas."  See 
49  U.S.C.  40103(b)(3)(B).  See  also,  49 
U.S.C.  44701(a)(5). 

The  Administrative  Procedures  Act 
permits  an  agency  to  forego  notice  and 
comment  rulemaking  when  "the  agency 
for  good  cause  finds  *  *  *  that  notice 
and  public  procedures  thereon  are 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest."  See  5  U.S.C. 
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553{b)(B).  The  FAA  finds  that  notice 
and  comment  is  impracticable  and 
unnecessary  because  this  SFAR  is  a 
temporary  action,  imposed  for  a  very 
short  time-frame,  that  is  necessary  to 
provide  for  Ae  security  of  the  Winter 
Olympic  Games,  the  participating 
athletes,  dignitaries,  others  attending 
the  Winter  Games,  and  the  people  of 
Utah.  Additionally,  the  FAA  finds  that 
it  is  contrary  to  the  public  interest  to 
follow  notice  and  comment  procedures 
and  thereby  delay  this  final  rule  because 
the  affected  parties  need  time  to  obtain 
approval  from  the  Utah  Olympic  Public 
Safety  Command  (UOPSC)  if  they  plan 
on  operating  within  the  Olympic  ring 
airspace;  and  to  take  actions  to 
otherwise  mitigate  the  impact  of  this 
final  rule. 

Airspace  Restrictions 

The  Secret  Service  has  recommended, 
a  four-pronged  plan  for  securing  the 
airspace  around  the  Salt  Lake  Area  that  . 
includes  the  following— (1)  A  45 
nautical  mile  (NM)  restricted  area 
around  Salt  Lake  City  Airport  (Olympic 
ring  airspace);  (2)  nine  TFR's 
established  over  the  Olympic  venues 
(including  the  Olympic  Village);  (3)  a 
slot  reservation  program  for  certain 
airports  located  just  outside  of  the 
Olympic  ring  airspace;  and  (4)  a  security 
inspection  for  flints  operating  under 
section  4(a)(x)  of  this  SFAR. 

In  support  of  this  security  plan,  the 
FAA  is  estabHshing  the  Olympic  ring 
airspace  which  consists  of  a  45  NM 
circle  centered  on  Runway  17  Localizer/ 
DME  (I-BNT)  at  Salt  Lake  aty 
International  Airport  with  a  vertical 
limit  extending  from  the  surface  up  to, 
but  not  includkig  18,000  feet  Mean  Sea 
Level  (MSL).  Operating  restrictions 
within  the  45  NM  radius  Olympic  ring 
airspace  are  effective  for  the  period  from 
February  8,  2002  through  February  24. 
2002,  24  hours  a  day.  The  Olympic  ring 
airspace  includes  all  Olympic  venues, 
the  major  population  center  in  Utah, 
and  key  transportation  infrastructure 
modes.  The  esttdilishment  of  this 
Olympic  ring  airspace  will  restrict 
aircraft  operations,  including,  but  not 
limited  to,  ultralight  vehicles  regulated 
under  14  CFR  part  103.  Air  Traffic 
Control  (ATC)  will  retain  the  ability  to 
manage  aircraft  through  the  Olympic 
ring  airspace  in  accordance  with  normal 
traffic  flows.  No  crewmember  (including 
flight  attendants)  can  enter  the  Olympic 
ring  airspace  without  having  a 
background  check  completed  by 
UOPSC.  Carriers  who  have  security 
programs  that  comply  with  section 
108.101(a)  are  recognized  by  UOPSC. 
For  any  questions  on  your  accreditation 
status,  please  call  UOPSC. 


Only  certain  airports  within  the 
Olympic  ring  airspace  may  be  used  by 
people  operating  aircraft  during  the 
effective  time  period  of  this  SFAR. 
These  airports  are  listed  in  section  3(g) 
of  this  SFAR.  All  other  airports  within 
the  Olympic  ring  airspace  cannot  be 
used  by  people  operating  aircraft,  except 
that  the  military  and  other-  security 
personnel  may  uise  other  airports  [e.g., 
military  airports)  if  authorized  by 
Aviation  Security  Operations  Conimand 
(ASOC)  under  section  4  (a)(vii).  See  also 
section  3  (h).  Additionally,  only  those 
flights  specifically  authorized  in  Section 
4  of  this  SFAR  are  permitted  to  operate 
in  the  Olympic  ring  airspace  in 
accordance  with  the  conditions  of  this 
SFAR.  On  February  8,  2002, 1800  hours 
MST  to  2200  hours  MST,  and  February 
24,  2002, 1800  hours  MST  to  2200  hours 
MST,  the  Olympic  ring  airspace  will  be 
closed  to  all  air  traffic  except 
aeromedical  aircraft,  military  aircraft, 
aircraft  operating  in  support  of  national 
or  event  security  and  public  safety,  and 
aircraft  instructed  by  ATC  to  enter  the 
airspace  due  to  weather,  traffic  or 
special  ATC  routing. 

Within  the  Olympic  ring  airspace,  the 
FAA  is  establishing  additional  flight 
restrictions  over  the  Olympic  village 
TFR  and  venue  TFR  areas.  The 
establishment  of  TFR  areas  over  the 
Olympic  Village  and  the  competition 
venues  creates  no-fly  zones  for  all 
aircraft,  except: 

(1)  Aeromedical  aircraft; 

(2)  Military  aircraft; 

(3)  Operations  in  support  of  national 
or  event  security  and  public  safety  that 
are  authorized  by  UOPSC;  or 

(4)  Aircraft  that  are  under  ATC 
control. 

Operating  restrictions  within  the 
airspace  overlying  the  Olympic  Village 
are  effective  for  the  period  from  January 
25,  2002,  through  February  25,  2002,  24 
hours  a  day.  Operating  restrictions 
within  the  airspace  overlying  the 
competition  venues  are  effective  for  the 
period  from  February  6,  2002  through 
February  24,  2002,  24  hours  a  day.  The 
restrictions  become  effective  before  and 
after  the  Olympic  events  to 
accommodate  the  observation  and 
securing  of  the  airspace.  The  TFR  areas 
are  effective  from  the  surface  up  to  but 
not  including  18,000  feet  MSL.  The  TFR 
area  sites  are  as  follows — 

(1)  Olympic  Village— Salt  Lake  City,  UT; 

(2)  The  E  Center— West  Valley  City,  UT; 

(3)  Utah  Olympic  Oval— Keams.  UT; 

(4)  The  Peaks  Ice  Arena — ^Provo,  UT; 

(5)  The  Ice  Sheet  at  Ogden— Ogden.  UT; 

(6)  Snowbasin  Ski  Area— Huntsville. 
UT; 

(7)  Utah  Olympic  Park— Park  City.  UT; 


(8)  Park  City  and  Deer  Valley  Mountain 
Resorts— Park  City.  UT;  and 

(9)  Soldier  Hollow— Heber  Qty,  UT. 
The  TFR  areas  are  circular  areas  of  2 

to  3  NM  in  radius  from  the  surface  up 
to.  but  not  including,  18,000  feet  MSL. 
Aircraft  and  ultrali^t  vehicles 
regulated  under  14  CFR  part  103  are 
prohibited  from  operating  within  the 
Olympic  ring  airspace  during  the 
effective  dates  and  times  unless 
authorized  by  the  designated  using 
agency  or  ATC.  The  locations, 
dimensions,  and  effective  times  of  the 
TFR  areas  are  published  for  use  by  all 
pilots  on  air  navigation  charts  and  in  the 
Federal  Register,  and  specific  details 
will  be  disseminated  by  NOTAM.  These 
publications  are  available  from  the 
Flight  Service  Station  and  on  the  FAA 
website,  www.faa.gov/ntap.  Requests  for 
access  to  the  airspace  areas  can  be 
obtained  by  contacting  the  using  agency. 
Olympic  venues  that  fall  within  Class  B 
surface  areas,  specifically,  the  Olympic 
Village  in  Salt  Lake  City,  the  E  Center 
in  West  Valley  City  and  the  Olympic 
Oval  in  Keams,  are  charted  along  with 
those  outside  of  Class  B  airspace. 

Slot  Reservation  Program 

The  FAA  is  aware  that  some  operators 
may  choose  to  conduct  operations  from 
airports  outside  the  Olympic  ring 
airspace.  There  are  four  airports  located 
near  the  Olympic  ring  airspace  that  the 
FAA  believes  are  likely  to  receive  an 
increased  amount  of  traffic  due  to  the 
Olympics.  These  four  airports  are 
Wendover,  Logan,  and  Brigham  City, 
UT,  and  Evanston,  WY.  In^rder  to 
manage  aircraft  operations  at  those 
airports  the  FAA  is  establishing  a  slot 
reservation  program  for  these  four 
airports.  Thus,  beginning  on  February  8, 
2002.  0000  hours,  through  February  25, 
2002,  2359  hours,  all  aircraft  arriving  or 
departing  at  these  four  airports  must 
have  a  slot  reservation  prior  to  arrival  or 
departure.  Slot  reservations  may  be 
obtained  up  to  72  hours  in  advance 
starting  February  5,  2002.  by  calling  1- 
800-875-9755,  24  hours  a  day,  or  by 
accessing  the  website  www.fly.faa.gov. 
Flights  arriving  or  departing  these 
airports  may  not  enter  the  Olympic  ring 
airspace  unless  specifically  authorized 
in  section  4  (a)(i)  through  (ix)  of  this 
SFAR. 

Security  Inspection 

To  ensure  the  safety  of  the  Winter 
Olympic  Games,  the  participating 
athletes,  dignitaries,  others  attending 
the  Winter  Games,  and  the  people  of 
Utah,  all  flights  entering  the  Olympic 
ring  airspace  under  section  4(a)(x)  of 
this  SFAR  (including  charter  operations, 
corporate  operations  and  general 
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aviation)  must  be  inspected  at  a 
Gateway  airport  and  approved  by  the 
Salt  Lake  Qty  (SLC)  Olympic  Security 
Team  Inspectors  prior  to  operating 
within  the  Olympic  ring  airspace. 
Gateway  airports  are  those  airports 
outside  of  the  Olympic  ring  airspace 
that  have  SLC  Olympic  Security  Team 
Inspectors  present  to  inspect  and 
approve  an  aircraft  to  enter  the  Olympic 
ring  airspace.  The  following  are 
designated  Gateway  airports: 

(1)  City  of  Colorado  Springs  Municipal 
Airport,  Colcnado  Springs,  CO  (COS): 

(2)  Boise  Air  Terminal  (Gowen  Field), 
Boise,  ID  (BOI); 

(3)  Walker  Field.  Grand  Junction.  CO 
(GJT);  and 

(4)  McCarran  International  Airport,  Las 
Vegas,  NV  (LAS). 

Flight  operations  conducted  under 
section  4(a)(x)  of  this  SFAR  that  depart 
from  an  airport  within  the  Olympic  ring 
airspace  must  be  inspected  and 
approved  by  SLC  Olympic  Security 
Team  Inspectors  at  that  airport  prior  to 
departure.  Operators  must  arrange  for  an 
appointment  with  SLC  Olympic 
Security  Team  Inspectors  no  earlier  than 
48  hours  in  advance  prior  to  landing  at 
a  Gateway  airport  or  departing  from  an 
airp(xt  within  the  Olympic  ring  airspace 
by  calling  801-257-2761.  Failure  to 
arrange  for  an  inspection  appointment 
may  result  in  long  delays  and 
potentially  being  denied  entry  into  or 
out  of  the  Olympic  ring  airspace.  This 
security  inspection  process  is  applicable 
at  all  times  from  February  8,  2002,  0000 
hours  MST,  to  February  24,  2002,  2359 
hours  MST: 

Aircraft  operators  covered  by  this 
SFAR  will  he  permitted  to  conduct 
opoations  from  February  8,  2002,  0000 
hours  MST,  to  February  24,  2002,  2359 
hours  MST,  only  at  the  following 
airports  within  the  Olympic  ring 
airspace: 

(1)  Salt  Lake  Qty  International  (SLC), 
Salt  Lake  Qty,  UT: 

(2)  Ogden  Municipal  Airport  (OGD), 
Ogden,  UT: 

(3)  Provo  Municipal  Airport  (PVU), 
Provo,  UT; 

(4)  Hebw  City  Munidpal-Ross 
McDonald  Field  Ain>ort  (36U),  Heber 
City,  UT; 

(5)  Salt  Lake  Qty  Municipal  Airport 
(U42).  Salt  Lake  Qty,  UT;  and 

(6)  Skyparic  Airport  (BTF),  Bountiful, 
UT  (rotorcraft  (iterations  only). 

Exceptions  { 

This  SFAR  contains  provisions  to 
provide  for  the  safety  and  security  of  the 
Winter  Olympic  Games,  participating 
athletes,  dignitaries,  othws  attending 
the  Winter  Games,  and  the  people  of 


Utah,  and  for  the  flexible  and  efficient 
management  and  control  of  air  traffic. 
Included  in  this  SFAR  are  provisions 
that  give  priority  to,  or  exclude  from 
requirements  of  the  special  regulation, 
flight  operations  dealing  with  or 
containing  essential  military,  medical 
emergency,  rescue,  law  enforcement, 
public  health  and  welfare.  Presidential, 
and  heads  of  state. 

Obtaining  U.S.  Air  Navigation  Charts 

The  following  provides  information 
on  how  to  obtain  the  special  air 
navigation  charts  for  the  Olympic 
Games,  as  well  as  other  air  navigation 
charts  for  use  in  the  U.S.  The  National 
Aeronautical  Charting  Office  (NAOO) 
publishes  and  distributes  aeronautical 
charts  of  the  U.S.  National  airspace 
system  (NAS).  Charts  are  readily 
available  through  a  network  of  sales 
agents  located  at  or  near  principal  civil 
airports.  Due  to  the  large  variety,  all 
NACO  products  may  not  be  available 
locally;  users  can  procure  these 
products  directly  from  NACO.  Chart 
prices,  subscription  rates,  and  catalogs 
of  related  publications  are  available  on 
request  and  are  obtainable  by  writing  to: 
FAA,  National  Aeronautical  Charting 
Office,  AVN-530,  Distribution  Division, 
Riverdale,  Maryland  20737,  USA,  Phone 
1-800-638-8972,  Fax  301-436-6829.  E- 
Mail  9-AMC-ChartSalesdfea.gov. 

Notice  to  Airmen  (NOTAM) 
Information 

ATC  and  air  traffic  Sow  management 
systems  will  monitor  and  assess  the  air 
traffic  demand  so  that  restrictions  are 
kept  to  an  essential  mininnini-  To  assure 
maximum  flexibility,  the  FAA  will 
annoiuice  all  restrictions  and  other 
actions  including  the  lifting  of  any 
restrictions  taken  by  the  FAA  in 
response  to  changing  airspace 
conditions  throu^  NOTAMS. 

Time-critical  aeronautical  information 
that  is  of  a  temporary  nature  or  is  not 
sufficiently  known  in  advance  to  permit 
publication  on  aeronautical  charts  at  in 
other  operational  publications,  receives 
immediate  dissemination  via  the 
National  NOTAM  system.  All  domestic 
operators  planning  ffight  to  the 
Olympics  need  to  pay  particular 
attention  to  NOTAM  D  and  Flight  Data 
Centm  (FDC)  NOTAM  information. 
NOTAM  D  information  could  affect  a 
pilot's  decision  to  make  a  ffight 
NOTAM  D  pertains  to  information  on 
airports,  runways,  navigational  aids, 
radar  services,  and  other  information 
essential  to  ffight.  An  FDC  NOTAM  will 
contain  information  which  is  regulatory 
in  nature,  such  as  amendments  to 
aeronautical  charts  and  restrictions  to 
ffight.  FDC  NOTAM  and  NOTAM  D 


information  would  also  be  provided  to 
international  operators  in  the  form  of 
International  NOTAM's.  NOTAM's  are 
distributed  through  the  National 
Communications  Center  in  Kansas  City, 
Missouri,  USA,  for  transmission  to  all 
air  traffic  focilities  having 
telecommunications  access. 

Pilots  and  operators  should  consult 
the  Flight  Service  Station  or  the  FAA 
website  at  www.FAA.gov/ntap.  For 
more  detailed  information  concerning 
the  NOTAM  system,  refer  to  the 
Aeronautical  Information  Manual, 
"PrefUght"  Section. 

Operators  of  aircraft  and  ultralight 
vehicles  regulated  imder  14  CFR  part 
103  must  clearly  understand  that  the 
restrictions  in  this  SFAR  are  in  addition 
to  other  laws  and  regulations  of  the  U.S. 
The  SFAR  does  not  waive  or  supersede 
any  U.S.  law  or  obligation.  When 
operating  within  the  jurisdictional 
limits  of  the  U.S.,  operators  of  foreign 
aircraft  must  conform  to  all  applicable 
requirements  of  U.S.  Federal,  State,  and 
local  governments.  In  particular,  aircraft 
operators  planning  ffights  into  the  U.S. 
must  be  aware  of  and  conform  to  the 
rules  and  regulations  of  the: 

(1)  U.S.  Federal  Aviation 
Administration  regarding  flights 
entering  the  United  States; 

(2)  U.S.  Customs  Service,  Immigration 
and  other  authorities  regarding  customs, 
immigrations,  health,  firearms,  and 
imports/exports; 

(3)  U.S.  FAA  regarding  flight  in  or 
into  United  States  airspace.  This 
includes  compliance  with  Federal 
aviation  regulations  regarding 
operations  within  the  territorial  airspace 
of  the  United  States  through  air  defnise 
identffication  zones,  and  compliance 
with  general  flight  rules;  and 

(4)  Airport  management  authorities 
regarding  use  of  airports  and  airport 
facilities. 

Justification  for  Immediate  Adtqition 

Because  the  circumstances  described 
herein  warrant  immediate  action,  the 
Administrator  finds  that  notice  and 
public  comment  xindet  5  U.S.C.  S53(b) 
are  impracticable  and  contrary  to  the 
public  interest.  Ftuther,  the 
Administrator  finds  that  good  cause 
exists  under  5  U.S.C.  553(d)  for  making 
this  rule  effective  immediately  upon 
issuance  by  the  FAA  Administrator. 
This  action  is  necessary  to  permit 
aircraft  operations  at  the  affected 
airports  and  prevent  possible  hazardotis 
actions  directed  against  aircraft, 
persons,  and  property  within  the  United 
States. 
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Environmental  Efifects 


This  action  establishes  the  Olympic 
ring  airspace  and  TFR  areas  for  safety 
and  security  purposes  and  curtails  or 
limit  certain  aircraft  operations  within 
designated  areas  at  defined  dates  and 
times,  rather  than  reqiiire  aircraft  to  be 
operated  along  specified  routings  or  in 
accordance  with  specific  procedures. 
Additionally,  this  action  is  temporary  in 
nature  and  effective  only  for  the  dates 
and  times  necessary  to  provide  for  the 
safety  and  protection  of  participants  and 
spectators  on  the  ground,  as  well  as  law 
enforcement  and  security  personnel 
operating  in  the  air  at  Olympic  game 
venues.  ATC  retains  the  ability  to  direct 
aircraft  through  the  restricted  areas  in 
accordance  with  normal  traffic  flows. 
The  FAA  believes,  therefore,  that  the 
establishment  of  temporary  flight 
restriction  areas  has  minimal  impact  on 
ATC  routings  or  procedures. 

Further,  mis  action  results  in  a 
reduction  in  aircraft  activity  in  the 
vicinity  of  the  Olympic  games  by 
restricting  aircraft  operations.  Therefore, 
there  will  be  fewer  aircraft  operations  in 
the  vicinity  of  the  Olympic  games  than 
would  have  occurred  if  the  restricted 
areas  were  not  in  place  and  noise  levels 
associated  with  that  greater  aircraft 
activity  also  are  reduced.  Additionally, 
aircraft  avoiding  the  restricted  areas  will 
not  be  routed  over  any  particular  area. 
This  action,  therefore,  does  not  result  in 
any  long-term  action  that  routinely 
routes  aircraft  over  noise-sensitive  areas. 
For  the  reasons  stated  above,  the  FAA 
concludes  that  this  rule  does  not    . 
significantly  affect  the  quality  of  the 
human  environment. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  (SARP)  to 
the  maximiun  extent  practicable.  The 
FAA  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  SFAR. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
the  small  amoimt  of  paperwork  burden 
associated  with  the  rule  will  be 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Regulatory  Analyses 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  to  propose  or  adopt 
a  regulation  only  if  the  agency  makes  a 


reasoned  determination  that  the  benefits 
of  the  intended  regulation  justify  its 
costs.  Second,  the  Regulatory  Flexibility 
Act  of  1980  requires  agencies  to  analyze 
the  economic  impact  of  regulatory 
changes  on  small  entities.  Third,  the 
Trade  Agreements  Act  (19  U.S.C. 
sections  2531-2533)  prohibits  agencies 
from  setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  requires  agencies  to  consider 
international  standards.  Where 
appropriate,  agencies  are  directed  to  use 
those  international  standards  as  the 
basis  of  U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits  and 
other  effects  of  proposed  or  final  rules. 
This  requirement  applies  only  to  rules 
that  include  a  Federal  mandate  on  State, 
local  or  tribal  governments  or  the 
private  sector,  likely  to  result  in  a  total 
expenditiire  of  $100  million  or  more  in 
any  one  year  (adjusted  for  inflation.)  In 
conducting  these  analyses,  FAA  has 
determined  this  rule: 

(1)  Has  benefits  which  do  justify  its 
costs,  is  a  "significant  regulatory  action" 
as  defined  in  the  Executive  Order  and 

is  "significant"  as  defined  in  DOT'S 
Regulatory  Policies  and  Procedures; 

(2)  Will  have  a  significant  impact  on 
a  substantial  number  of  small  entities. 

(3)  Will  not  constitute  a  barrier  to 
international  trade;  and 

(4)  Does  not  impose  an  unfunded 
mandate  on  State,  local,  or  tribal 
governments,  or  on  the  private  sector. 

Costs  and  Benefits 

There  are  five  major  areas  where 
economic  impacts  are  likely:  (1)  Slot 
reservation  system;  (2)  the 
establishment  of  the  Olympic  ring 
airspace;  (3)  temporary  flight 
restrictions;  (4)  background  checks;  and 
(5)  required  use  of  gateway  airports  for 
some  aircraft  operations  for  security 
inspections  prior  to  entering  the 
Olympic  ring  airspace. 

1.  Slot  Reservation  System 

During  the  busy  Olympic  period,  the 
U.S.  Government  must  assure  the 
security  of  the  Olympic  venues,  the 
athletes,  visitors  and  people  of  Utah, 
while  also  maintaining  the  safe  and 
efficient  use  of  airspace.  To  achieve 
these  objectives  the  FAA  will 
implement  an  arrival  and  departure  slot 
reservation  system  to  manage  ^ir  traffic 
into  and  out  of  four  airports  serving  the 
Olympic  games  that  are  located  outside 
the  Olympic  ring  airspace.  These  four 
airports  are  Wendover,  Logan  and 
Brigham  City,  Utah,  and  Evanston, 


Wyoming.  The  FAA  has  determined  that 
a  slot  program  is  necessary  at  these 
airports  because  it  anticipates  a 
significant  increase  in  air  traffic  at  these 
airports  due  to  the  Olympics. 

The  FAA  anticipates  that  most 
passenger  flights  going  into  one  of  the 
slot  airports  would  be  operating  under 
either  14  CFR  parts  91  or  135.  Some 
cargo  operations  operating  under  either 
14  CFR  parts  121  or  135  also  may  use 
the  slot  airports  and  then  move  cargo 
into  the  Salt  L,ake  City  area  by  motor 
vehicle.  Flight  operations  that  are  not 
able  to  secure  a  slot  reservation  may 
have  to  fly  into  an  airport  further 
outside  the  OljTnpic  ring  airspace,  or  be 
postponed. 

For  14  CFR  part  135  flight  operations, 
the  cost  of  the  cancellations  would  be 
the  value  of  the  flights  to  airlines  and 
passengers  less  aircraft  operating  cost  to 
conduct  the  flights.  Other  flights  may  be 
diverted  to  other  airports  in  the 
Olympic  games  area.  Diversions  would 
result  in  additional  cost  of  trips  to  and 
from  places  of  intended  lodging  and 
possible  extra  aircraft  operation  costs. 
The  major  economic  impact  in  the  case 
of  diversion  would  be  inconvenience  to 
operators  who  may  not  be  able  to 
operate  at  their  first  choice  airport. 
Because  such  occurrences  are  of  a 
limited  duration,  the  FAA  believes  that 
costs  associated  with  any  diversions 
from  one  airport  to  another  in  the 
affected  area  will  probably  be  small. 
Current  personnel  and  equipment 
resources  will  absorb  the  additional 
FAA  administrative  workload  generated 
by  this  emergency  final  rule.  The  slot 
provision  will  not  require  any 
additional  air  traffic  controllers  nor  any  . 
additional  radar  control  equipment. 
The  benefits  of  the  slot  reservation 
system  will  be  better  management  of  the 
air  traffic  into  airports  located  just 
outside  the  Olympic  ring  airspace.  The 
increase  of  air  traffic  due  to  the 
Olympics  could  overwhelm  these 
smaller  airports  without  a  slot 
reservation  system.  Additionally,  given 
this  increase  in  air  traffic,  there  is  an 
increased  risk  of  accidents  due  to  this 
unprecedented  congestion  in  the 
airspace  outside  the  Olympic  ring  if 
greater  controls  are  not  implemented. 
Implementing  a  slot  reservation  system 
also  may  reduce  the  number  of  delays 
at  these  airports. 

2.  Establishment  of  Olympic  Ring 
Airspace 

The  FAA  is  establishing  a  45  NM  ring 
around  Salt  Lake  City  Airport  Runway 
17,  with  a  vertical  limit  extending  from 
the  surface  up  to  but  not  including 
18,000  feet  MSL.  This  airspace  is  known 
as  the  Olympic  ring  airspace.  There  are 
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a  total  of  10  public  airports  located 
within  this  ring  and  an  unknown 
number  of  private  airports.  Aircraft 
operators  may  operate  only  at  the 
following  six  airports  within  the 
Olympic  ring  airspace — 

•  Salt  Lake  City  International  (SLC)  Salt 
Lake  City,  UT; 

•  Ogden  Municipal  Airport 
(OGDj.Ogden,  UT; 

•  Provo  Municipal  Airport  (PVU), 
Provo,  UT; 

•  Heber  City  Municipal-Ross  McDonald 
Field  Airport  (36U),  Heber  City,  UT; 

•  Salt  Lake  City  Municipal  Airport 
(U42),  Salt  Lake  City.  UT;  and 

•  Skypark  Airport  (BTF),  Bountiful,  UT 
(rotorcraft  operations  only). 

The  FAA  is  aware  of  foiu-  public  use 
airports  located  in  Utah  at  which 
aircraft  will  not  be  permitted  to  operate 
due  to  the  imposition  of  the  Olympic 
ring  airspace.  These  are  Eagle  Moimtain, 
Morgan  County,  Spanish  Fork,  and 
Tooele  Valley.  It  is  necessary  to  prohibit 
aircraft  operations  due  to  manpower 
issues  and  to  maintain  security  over  the 
airspace.  In  selecting  the  airports  that 
will  be  available  for  aircraft  operations 
the  U.S.  government  considered  many 
factors  including  location,  IFR 
capability,  the  size  of  the  airport,  the 
type  of  aircraft  it  will  accommodate,  and 
the  presence  of  air  traffic  control  towers. 
Airports  that  are  not  available  for 
airoaft  operations  will  likely  lose  or 
delay  operating  revenue.  Additionally, 
the  restrictions  may  cause  some 
operators  to  relocate  aircraft  to  other 
airports  where  they  can  conduct 
operations  during  the  February  8,  2002 
through  February  24,  2002,  time  period. 
The  airports  at  which  aircraft  operators 
will  not  be  permitted  to  operate  all  lack 
control  towers.  Eagle  Mountain  does  not 
provide  fuel  or  any  other  services. 
Bolinder  Field-Tooele  Valley,  Morgan 
County,  and  Spanish  Fork-Springville 
airports  do  provide  fuel  sales,  aircraft 
rentals,  maint^ance,  and  flight 
training.  According  to  available 
information,  general  aviation  operations 
account  for.  virtually  all  activity  at  these 
airports  except  for  Spanish  Fork  where 
an  estimated  5  percent  of  the  operations 
are  conducted  by  air  taxis.  Between  110 
and  150  aircraft  are  based  at  these 
airports  including  approximately  6 
multi-engine  airplanes,  17  Riders  and  2 
ultralights. 

There  are  a  number  of  restrictions  on 
the  aircraft  that  can  enter  the  01)anpic 
ring  airspace.  The  following  flight 
operations  will  be  prohibited  within  the 
Olympic  ring  airspace  at  all  times — 

(a)  Hang  gliding,  paragliding  and 
parasailing; 

(b)  Acrobatic  flights; 


(c)  Radio  remote-controlled  aircraft; 

(d)  Gliders; 

(e)  Ultralights; 

(f)  Hot  air  balloons/airships; 

(g)  Tethered  balloons; 
(h)  Flight  training; 

(i)  Parachuting; 

(j)  Agriculture/crop  dusting 

(k)  Animal  population  control  flights 

(1)  Rockets  (manned  and  unmanned); 

(m)  Shrimp  spotters; 

(n)  Helicopter  skiing; 

(o)  Commercial  cargo  carriers  that  do 
not  have  a  Domestic  Security  Integration 
Program  (DSIP)  or  a  program  that  the 
Administrator  has  determined  is  equal 
to  or  exceeds  such  program;  and 

(p)  Banner  towing. 

This  prohibition  is  only  for  the 
duration  of  the  Olympic  ring  airspace, 
thus  while  it  will  impact  these 
operations  significantly,  such  impact  is 
for  a  limited  period  of  time. 

Passenger  operations  conducted  by  14 
CFR  part  121  domestic  or  flag  carriers, 
14  CFR  part  135  commuter  operations  or 
public  charter  operations  as  defined  by 
14  CFR  section  108.3  are  permitted  to 
operate  into,  out  of  and  within  the 
Olympic  ring  airspace  provided  certain 
conditions  are  satisfied.  14  CFR  part  121 
all  cargo  carriers  are  permitted  within 
the  Olympic  ring  airspace  provided 
certain  conditions  are  satisfied.  The 
FAA  anticipates  that  only  two 
conditions  coidd  impose  additional 
costs  on  the  operators — the  condition 
that  all  crewmembers  be  accredited  and 
the  condition  that  requires  all  operators 
using  this  provision  to  have  a  security 
program  in  compliance  with  14  CFR 
108.101(a).  The  security  program 
condition  eliminates  certain  operators 
who  would  operate  a  flight  subject  to 
less  than  the  full  security  program 
under  14  CFR  108.101(a).  The  FAA 
recognizes  that  this  may  cause  certain 
operators  to  be  diverted  to  Gateway 
airports,  thus  accruing  additional  costs 
(flight  time,  inspection  time,  fuel). 
However,  the  cost  of  these  extraordinary 
regulations  are  necessary  to  ensure  that 
eurcraft  entering  the  01)anpic  ring 
airspace  meet  a  certain  level  of  security. 

14  CFR  part  121  supplemental  all 
cargo  operations  are  permitted  within 
the  Olympic  ring  airspace  provided, 
among  other  things,  the  carrier  operates 
tmder  a  published  schedule  (or  is  a  14 
CFR  part  91  maintenance  or  positioning 
ferry  flight)  and  the  flight  is  in  full 
compliance  with  the  FAA's  Domestic 
Security  Integration  Program.  The  FAA 
is  aware  that  these  conditions  will 
prohibit  certain  cargo  carriers  from 
entering  Olympic  airspace,  however,  the 
Government  is  concerned  about  its 
ability  to  maintain  seciuity  of  the 
airspace  with  cargo  carriers  who  do  not 


comply  with  all  of  the  prescribed 
conditions.  This  action  will  result  in 
certain  cargo  carriers  flying  to  outlying 
airports  and  transferring  cargo  to  motor 
vehicle  to  be  moved  into  the  01)rmpic 
area.  This  additional  cost,  however,  is 
necessary  to  ensure  that  aircraft  entering 
the  Oljmapic  ring  airspace  meet  a  certain 
level  of  seciuity. 

Foreign  air  carriers  that  operate  under 
14  CFR  part  129  or  special  authority 
from  the  Department  of  Transportation 
are  permitted  to  enter  the  Olympic  ring 
airspace  only  if  the  flight  operation  has 
been  inspected  at  a  Gateway  airport  in 
accordance  with  section  4(a)(x)  or  the 
carrier  has  been  issued  a  waiver  by  the 
Administrator  permitting  the  flight 
operation  to  enter  the  Olympic  ring 
airspace  and  has  demonstrated  to  tiie  . 
Administrator  that  the  carrier's  security 
program  for  that  flight  is  similar  to  a 
security  program  that  is  in  compliance 
with  14  CFR  108.101(a).  The  FAA 
believes  that  through  the  waiver,  it  can 
assure  that  foreign  air  carriers  are  not 
being  discriminated  against  as 
compared  to  similarly  situated  domestic 
carriers. 

With  the  exception  of  law 
enforcement,  aeromedical  services, 
news  media  aircraft,  aircraft  in  support 
of  the  Olympics,  military  aircraft, 
aircraft  carrying  heads  of  state  or  other 
dignitaries,  or  foreign  aircraft  which  are 
subject  to  special  conditions,  all  other 
aircraft  must  enter  the  Olympic  ring 
airspace  only  after  landing  at  a  Gateway 
airport  and  having  a  security  inspection 
completed.  See  section  4(a)(x)  of  the 
SFAR.  The  costs  to  these  operators  are 
discussed  herein  under  "Gateway 
Inspections." 

3.  Temporary  Flight  Restrictions 

To  secure  the  airspace  around  the 
Olympic  venues,  the  FAA  is 
establishing  nine  TFR  areas  over  the 
2002  Winter  Olympic  village  and 
Olympic  venue  areas.  The  Olympic 
Village  TFR  will  be  effective  from 
January  25,  2002,  0000  hours,  through 
February  25,  2002,  2400  hours.  The 
competition  venue  TFR's  will  be 
effective  from  February  6,  2002,  0000 
hours,  through  February  24,  2002.  The 
establishment  of  TFR's  over  the 
Oljonpic  ring  airspace  will  result  in  the 
restriction  of  aircraft  operations  from 
the  surface  up  to  but  not  including 
18,000  feet  MSL. 

These  restrictions  may  require  some 
flights  to  circumnavigate  the  TFR  areas. 
The  major  economic  impact  of 
circumnavigation  will  be  inconvenience 
to  operators  who  may  have  wanted  to 
operate  in  the  area  of  the  TFR's.  Because 
such  occurrences  are  of  limited  duration 
and  the  restricted  area  is  limited  in  size. 
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the  FAA  believes  that  any 
circumnavigation  costs  will  be 
negligible.  Maps  depicting  the  TFR's 
may  be  purchased  from  NACO  and  will 
be  shipped  via  United  Parcel  Service, 
First  Class  Mail,  or  priority  package. 
The  costs  associated  with  these  charts 
are  small. 

The  potential  benefits  of  the  proposed 
TFR  airspace  will  be  primarily 
enhanced  safety  to  the  public.  Enhanced 
safety  will  be  achieved  by  reducing  the 
risk  of  a  terrorist  attack  from  the  air 
during  the  Olympic  games. 

4.  Background  Checks 

All  crewmembers  will  be  required 
imder  this  SFAR  to  be  "accredited" 
prior  to  serving  on  an  aircraft  that  enters 
the  Olympic  ring  airspace.  All 
crewmembers  who  are  operating  aircraft 
for  operators  with  a  security  program  in 
compliance  with  14  CFR  108.101(a) 
shotild  have  a  minimal  accreditation 
burden.  The  crewmember  accreditation 
process  entails  the  submission  of 
personal,  company  and  aircraft 
information,  and  a  criminal  history 
review  that  requires  the  applicant  to 
submit  their  fingerprints.  The  FAA 
estimates  that  it  will  take  each  applicant 
1  hour  to  complete  the  forms,  provide 
the  required  photos  and  fingerprints  at 
a  cost  of  $50,  plus  a  $15  processing  fee 
for  a  total  of  $65.  The  FAA  had 
approximately  500  completed 
applications  on  hand  as  of  the  year-end 
and  it  is  possible  that  another  500 
applications  will  be  submitted.  Thus  the 
total  cost  to  the  applicants  is  estimated 
to  be  approximately  $65,000  ($65  x 
1,000).  "The  UOPSC  will  process  the 
applications. 

5.  Gateway  Airport  Inspections 

Flight  operations  conducted  imder 
section  4(a)(x)  of  the  SFAR  must  have  a 
special  seciuity  check  at  a  Gateway 
airport  prior  to  entering  the  Olympic 
ring  airspace,  or  prior  to  departing  from 
an  airport  writhin  the  Olympic  ring 
airspace.  This  security  check  will 
involve  a  check  of  all  crewmembers, 
passengers,  baggage  and  aircraft. 

There  are  four  Gateway  airports: 

(1)  City  of  Coloardo  Springs  Municipal 
airport,  Colorado  Springs,  CO  (COS); 

(2)  Boise  Air  Terminal  (Gowen  Field), 
Boise,  ID  (BOI); 

(3)  Walker  Field,  Grand  Junction.  CO 
(GJT);  and 

(4)  McCarran  International  Airport,  Las 
Vegas.  NV  (LAS). 

A  team  composed  of  an  FAA 
inspector,  other  federal  and  local  law 
enforcement  representatives,  and  the 
National  Guard  will  conduct  the 
inspections.  Assuming  two  teams  are 


assigned  to  each  airport,  approximately 
40  personnel  will  be  assigned  to  this 
task  for  the  17-day  period.  Assuming  an 
eight-hour  shift  at  an  hourly  rate  of  $25. 
each  team  member  will  cost  $200  per 
day  and  the  total  cost  will  be 
approximately  $136,000  ($200  x  40  x 
17).  These  costs  will  be  borne  by  the 
federal  and  local  governments. 

Flights  conducted  imder  section 
4(a)(x)  are  principally  conducted  by  on- 
demand  operators,  corporate  owners, 
and  the  general  aviation  community. 
These  operators  will  incur  additional 
costs  to  comply  with  this  inspection 
requirement.  The  costs  consist  of  lost 
time  and  extra  operating  costs.  The 
inspection  time  will  vary  by  size  of 
aircraft  and  load  factor;  small  aircraft 
may  take  less  than  10  minutes  while  a 
large  jet  may  take  an  hour.  The  FAA 
anticipates  that  this  check  will  average 
Vz  hour  per  aircraft. 

Extra  flying  time  will  be  required 
since  these  flights  must  stop  at  one  of 
the  four  airports  rather  than  flying     •^^ 
directly  to  Uieir  destination  airport.  The 
airports  where  the  inspections  will  be 
conducted  are  located  from  215  miles  to 
407  miles  from  Salt  Lake  City  with  an 
average  of  320  miles.  While  some  flights 
may  not  incur  this  many  extra  miles 
depending  on  their  routing.  320-miles 
serves  as  a  benchmark.  The  distance  of 
320  miles  represents  about  85  minutes 
flight  time  for  a  twin  engine  turboprop 
and  about  40  minutes  for  a  business  jet. 
Since  the  type  of  aircraft  subject  to  the 
inspection  is  unknown  at  this  time,  an 
average  of  60  minutes  additional  flying 
time  is  assumed.  Thus  the  total 
additional  time  each  flight  vdll 
experience  is  estimated  at  90  minutes. 

The  value  of  this  additional  travel 
time  to  each  passenger  is  estimated  at 
$50.  This  is  based  on  a  economic  value 
of  passenger  time  per  hour  for  all 
general  aviation  passengers  as 
calculated  in  Table  E-lof  the  FAA's 
"Economic  Values  for  Evaluation  of 
Federal  Aviation  Administration 
Investment  and  Regulatory  Programs", 
June  1998.  adjusted  using  the  GDP 
implicit  price  deflator.  The  following 
values  are  also  drawn  from  Table  E— 1 . 
The  "typical"  general  aviation  and  on- 
demand  aircraft  carries  3  passengers  so 
the  value  of  passenger  time  lost  per 
flight  is  approximately  $150.  However, 
it  is  anticipated  that  larger  aircraft  will 
be  used  for  these  Olympic  flights  and 
are  more  likely  to  carry  an  estimated  16 
passengers  per  flight  (based  on  the 
number  of  passengers  on  commuter 
flights)  thus  increasing  the  value  of 
passenger  time  lost  per  flight  to 
approximately  $800. 

The  "typical"  general  aviation  and 
on-demand  aircraft  incurs  fixed  and 


variable  operating  costs  per  hour  of 
approximately  $725  while  the  larger 
aircraft  which  may  be  used  for  these 
Olympic  flights  incur  operating  costs  of 
approximately  $910  per  hour  (based  on 
commuter  flights  operating  costs).  Thus 
the  extra  fixed  and  variable  costs  due  to 
the  inspection  and  extra  flight  time  are 
estimated  to  range  between  $1 ,090  and 
$1,365  per  flight. 

The  benefits  of  the  Gateway  Airport 
Inspection  program  will  be  a  level  of 
security  equivalent  to  that  of  flights 
operated  under  §  108.101(a)  of  the 
Federal  aviation  regulations.  This  will 
provide  a  higher  level  of  security  within 
the  Olympic  ring  that  would  not  be 
possible  without  this  program.  These 
emergency  procedures  are  necessary 
because  of  the  terrorist  attacks  of 
September  11.  2001. 

The  FAA  has  determined  that  this 
rule  will  impose  only  temporary  costs 
on  the  public.  The  overall  magnitude  of 
these  costs  while  undetermined  are 
limited  to  a  17-day  period.  The  benefits 
will  be  increased  aviation  security' 
resulting  from  a  lower  risk  of  accidents 
due  to  increased  congestion  during  the 
2002  Winter  Olympics  and  increased 
security  at  the  Olympic  events  due  to 
the  security  inspections  at  the  Gateway 
Airports. 

Considering  the  temporary  nature  of 
this  rule  and  the  inherent  benefits  to  the 
public,  the  FAA  finds  that  the  benefits 
of  the  rule  justify  its  costs. 

Regulatory  Flexibility  Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  applicable  statues,  to  fit 
regulator)'  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  (RFA)  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  Act 
provides  that  the  head  of  the  agency 
may  so  certify  and  an  RFA  is  not 
required.  The  certification  must  include 
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a  statement  providing  the  factual  basis 
for  this  determination,  and  the 
reasoning  should  be  clear. 

Many  of  the  flights  that  will' require 
inspections  will  be  conducted  by 
private  operators  and  are  not  business 
flights  for  purposes  of  this  analysis.  A 
niunber  of  flights  will  be  conducted  as 
on-demand  charter  flights  and  the  costs 
of  the  inspection  time  and  the  extra 
flight  time  will  be  costs  to  the  business. 
However,  it  is  likely  that  these  costs  will 
be  borne  by  the  chartering  party  and  not 
the  operator.  In  the  event  an  on-demand 
operator  must  absorb  the  extra  cost,  the 
cost  would  consist  of  the  crew 
accreditation  fee  and  the  extra  operating 
cost.  The  accreditation  fee  will  be  $130 
for  two  crewmembers  and,  assuming  the 
use  of  a  larger  aircraft,  additional 
operating  costs  of  $1,365  for  a  total  of 
approximately  $1,500.  If  the  operator 
flew  one  flight  each  day  of  the  Olympics 
with  a  new  crew  each  day  the  total  cost 
would  be  $25,500. 

The  Small  Business  Administration 
(SBA)  suggests  that  aircraft  operators 
with  1,500  or  fewer  employees  are 
"small"  entities.  Thus,  nearly  all  on- 
demand  charter  operators  are  small 
entities.  Data  for  firms  with  fewer  than 
1,500  employees  are  not  available  but  a 
SBA  analysis  of  Bureau  of  Census  data 
for  non-scheduled  air  transportation 
firms  with  fewer  than  500  employees 
indicates  they  have  average  revenues  of 
$1.87  million.  Thus  the  possible  cost  of 
this  emergency  rule  would  equate  to  as 
much  as  1.4  percent  of  a  small  entity's 
annual  revenue.  Since  adequate  data  is 
not  immediately  available  to  more 
clearly  establish  impacts,  the  FAA 
assumes  that  this  final  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Accordingly,  the  FAA  has  prepared 
the  following  regulatory  flexibility 
analysis  althou^  it  is  not  required  by 
the  RFA  because  no  notice  of  public 
rulemaking  for  this  final  rule  will  be 
published.  | 

Reasons  Agency  Action  Is  Being  Taken 

The  Secret  Service  and  Customs 
Service  have  determined  that  in  order  to 
protect  the  athletes,  visitors  and  people 
of  Utah  during  the  Olympics  additional 
aviation  security  measures  are 
necessary.  : 

Statement  of  Objectives  and  Legal  Basis 

The  Administrative  Procedures  Act 
(49  U.S.C  40103(b)(3)(B))  states  that  the 
FAA  shall  "establish  security  provisions 
that  will  encourage  and  allow  the 
ma-rimiifn  use  of  the  navigable  airspace 
by  civil  aviation  aircraft  consistent  with 
national  security,  [and]  the 
Administrator,  in  consultation  with  the 


Secretary  of  Defense  shall"*  *  *  by 
regulation  or  order,  restrict  or  prohibit 
flight  of  civil  aircraft  that  the 
Administrator  cannot  identify,  locate 
and  control  with  aviation  facilities  in 
those  areas".  See  also  49  U.S.C.44701(a). 

Description  of  Small  Entities  Affected 

The  FAA  concludes  that  virtually  all 
of  the  entities  affected  by  this 
emergency  rule  are  small  according  to 
thresholds  established  by  the  SBA.  The 
on-demand  charter  operators  that  are 
affected  by  this  rule  could  inciu*  costs  of 
approximately  $25,500. 

Projected  Reporting,  Recordkeeping  and 
Other  Compliance  Requirements 

The  crewmembers  of  the  operator 
most  imdergo  a  background  check  at  an 
estimated  cost  of  $65  per  member.  The 
usual  crew  complement  consists  of  a 
pilot  and  a  co-pilot  for  a  cost  per  crew 
of  $130.  Assiuning  a  new  crew  daily  for 
the  entire  period,  the  cost  to  an  operator 
would  be  $2,730. 

Overlapping,  Duplicative,  or  Cktnflicting 
Federal  Rules 

The  rule  would  not  overlap, 
duplicate,  or  conflict  with  existing 
Federal  rules. 

Analysis  of  Alternatives 

This  rule  is  an  emergency  security 
rulemaking.  In  order  to  achieve  the  level 
of  security  determined  by  the  Secret 
Service  and  Customs  Service  it  is 
essential  that  all  aircraft  entering  the 
Olympic  ring  comply  with  these 
requirements.  Allowing  aircraft  to  enter 
the  ring  without  either  having  a  security 
program  meeting  14  CFR  108.101  (a)  or 
being  inspected  at  a  Gateway  airport 
would  compromise  the  overall  security 
of  the  01)mipics.  These  additional 
security  measures  are  part  of  a  broader 
security  package  that  encompasses  all 
transportation  modes.  An  alternative 
would  have  been  to  ban  all  non- 
scheduled  operations  within  the  ring. 

Affordability  Analysis 

The  FAA  lacks  reliable  revenue  and 
profit  data  for  the  individual  entities 
affected  by  this  rule  and,  therefore,  is 
unable  to  explicitly  compare  the 
potential  costs  to  revenues  or  profits. 
This  is  because  they  have  no  financial 
reporting  requirements.  The  FAA 
believes  that  very  few  entities  will  incxa 
these  costs  since  they  will  generally  be 
included  in  the  charter  price. 

Business  Closure  Analysis 

The  FAA  estimates  that  no  entity  will 
cease  to  operate  due  to  this  rule  which 
is  only  in  efiiect  for  a  17-day  period. 


Disproportionality  Analysis 

Almost  all  entities  in  the  on-demand 
charter  business  are  small.  Accordingly, 
the  costs  imposed  by  this  rule  will  be 
borne  almost  entirely  by  small 
businesses.  Security  at  the  Olympics  is 
essential  and  the  FAA  believes  that  the 
only  way  to  ensure  security  is  to  control 
all  operations  entering  the  ring  airspace. 

Key  Assumption  Analysis 

The  FAA  has  made  several 
conservative  assumptions  in  this 
analysis  which  may  have  resulted  in  an 
overestimate  of  the  costis  of  the  rule.  For 
example,  the  FAA  has  estimated  that  a 
new  crew  will  be  used  each  day.  It  is 
highly  possible  that  the  same  crew  will 
be  used  nimierous  times.  The  FAA  has 
also  assumed  that  a  larger  than  average 
aircraft  with  higher  operating  costs  will 
be  used  for  these  operations.  It  is 
possible  that  the  average  operating  costs 
may  be  lower  than  the  FAA  has 
estimated  and  that  no  operator  will  be 
affected  by  this  rule. 

IntematifHial  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  imnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  final  rule  and  has 
determined  that  it  will  impose  the  same 
costs  on  domestic  and  international 
entities  for  comparable  services  and 
thus  has  a  neutral  trade  impact. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act),  enacted  as  Public  Law 
104-4  on  March  22, 1995  is  intended, 
among  other  things,  to  ciirb  the  practice 
of  imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 

Title  n  of  the  Act  requires  each 
Federal  agency  to  prepare  a  written 
statement  assessing  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  a  $100 
million  or  more  expenditiue  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector; 
such  a  mandate  is  deemed  to  be  a 
"signifidant  regulatory  action." 

Tliis  rule  does  not  contain  such  a 
mandate.  Therefore,  the  requirements  of 


Federal  Register /Vol.  67,  No.  13 /Friday,  January  18,  2002 /Rules  and  Regulations  2781 


Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Federalism  Implications 

The  regulation  set  forth  herein  does 
not  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  12612, 
it  is  determined  that  this  regulation  does 
not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

List  of  Subjects  in  14  CFR  Part  91 

Aircraft  flight.  Airspace,  Aviation 
safety.  Air  Traffic  Control. 

The  Amendment 

For  the  reasons  stated  in  the 
preamble,  the  Federal  Aviation 
Administration  amends  14  CFR  chapter 
I  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  USC  106(g),  1155. 40103, 
40113,  40120,  44101,  44111,  44701.  44709, 
44711,  44712.  44715,  44716.  44717.  44722. 
46306.  46315.  46316.  46502.  46504.  46506, 
46507,  47122,  47508.  47528-47531;  articles 
12  and  29  of  the  Convention  on  International 
Civil  Aviation  861  stat.  1180. 

2.  Add  Special  Federal  Aviation    ■ 
Regulation  No.  95  to  read  as  follows: 

SFAR  No.  95— Airspace  and  Flight 
Operations  Requirements  for  the  2002 
Winter  Oljrmpic  Games,  Salt  Lake  City,  Utah 

1.  Applicability.  This  SFAR  applies  to  all 
crewmembers  aboard  aircraft  operating 
within  the  Olympic  ring  airspace,  the 
Olympic  village  temporary  flight  restrictions 
area  and  the  Olympic  venue  temporary  flight 
restrictions  area,  and  to  all  aircraft  operating 
within  this  airspace. 

2.  Definitions. 

(a)  Olympic  ring  airspace — for  the  time 
period  February  8,  2002.  0000  hours  MST. 
through  February  24.  2002.  2359  hours  MST. 
that  airspace  within  a  45  NM  radius  of  the 
Salt  Lake  City  International  Airport  Runway 
17  localizer/distance  measuring  equipment 
(DME).  identifier  I-BNT  (latitude 
40°46'10.06'  N/lll''57'43.44'  W)  with  a 
vertical  limit  extending  from  the  surface  up 
to  but  not  including  18.000  feet  mean  sea 
level  (MSL). 

(b)  Venue  temporary  flight  restriction  area 
(TFR) — ^that  airspace  overlying  an  U.S. 
Olympic  competition  venue  as  described  in 
section  4(b)  of  this  SFAR. 

(c)  Olympic  Village  temporary  flight 
restriction  area  (TFR) — that  airspace 
overlying  the  U.S.  Olympic  village  and 
athletes  housing  as  described  in  section  4(b) 
of  this  SFAR. 


(d)  Gateway  Airport — an  airport  specified 
in  section  5(b)  of  this  SFAR  that  is  located 
outside  the  Olympic  ring  airspace  that 
aircraft  flight  operations  seeking  to  enter  the 
Olympic  ring  airspace  pursuant  to  section  4 
(a)(x)  of  this  SFAR  must  land  at  prior  to 
entry. 

(e)  UOPSC— Utah  Olympic  Public  Safety 
Command 

(f)  ASOC — Aviation  Security  Operations 
Command 

(g)  Administrator — includes,  in  addition  to 
the  Administrator  of  the  FAA,  the  Under 
Secretary  of  Transportation  for  Security, 
acting  under  the  authority  of  the  Aviation 
and  Transportation  Security  Act,  Pub.  L. 
107-71.  During  the  transition  period,  the 
Administrator  and  the  Under  Secretary  will 
coordinate  closely  to  avoid  duplication  of 
requirements  and  disruption  of  operations. 

3.  General  rules. 

(a)  Each  person  operating  an  aircraft  within 
the  Olympic  ring  airspace  and  all  aircraft 
operating  in  this  airspace  shall  adhere  to  the 
terms  and  conditions  of  this  SFAR,  all 
NOTAM's  issued  pursuant  to  this  SFAR  and 
all  other  applicable  FAA  rules  and 
regulations.  In  addition,  each  person 
operating  a  flight  originating  outside  U.S. 
airspace  that  enters  U.S.  airspace  shall 
adhere  to  all  international  NOTAM's  issued 
pursuant  to  this  SFAR.  NOTAM's  are 
available  for  inspection  at  operating  FAA  air 
traffic  facilities  and  regional  air  traffic 
division  offices. 

(b)  As  conditions  warrant,  the 
Administrator  will: 

(i)  Restrict,  prohibit,  or  permit  VFR  and 
IFR  operations  at  any  airport,  terminal,  or 
enroute  airspace  area  designated  in  this 
SFAR  or  in  a  NOT  AM  issued  pursuant  to  this 
SFAR; 

(ii)  Give  priority  to  the  following  flights 
from  provisions  of  this  SFAR  and  NOTAM's 
issued  pursuant  to  this  SFAR — 

(A)  Essential  military; 

(B)  Medical  and  rescue; 

(C)  Essential  public  health  and  welfare; 

(D)  Presidential  and  Vice  Presidential; 

(E)  Flights  carrying  visiting  heads  of  state; 

(F)  Law  enforcement  and  security;  and 

(G)  Flights  authorized  by  the  Director.  Air 
Traffic  Service. 

(iii)  Implement  flow  control  management 
procedures. 

(c)  For  security  purposes,  the 
Administrator  may  issue  NOTAM's  during 
the  effective  period  of  this  SFAR  to  cancel  or 
modify  provisions  of  this  SFAR  and 
NOTAM's  issued  pursuant  to  this  SFAR  if 
such  action  is  consistent  with  the  safe  and 
efficient  use  of  airspace,  and  the  safety  and 
security  of  persons  and  property  on  the 
ground. 

(d)  No  person  may  operate  an  aircraft  in  or 
through  the  Olympic  ring  airspace  unless  it 
is  specifically  authorized  in  section  4  of  this 
SFAR  and  it  is  operated  in  accordance  with 
this  SFAR  and  all  other  applicable  FAA  rules 
and  regulations. 

(e)  No  operator  may  use,  and  no  person 
may  serve  as.  a  crewmember  in  an  aircraft 
operating  in  the  Olympic  ring  airspace  unless 
they  have  been  accredited  by  the  UOPSC.  For 
further  information  on  accreditation,  contact 
UOPSC  AviaUon  at  (801)  257-2761. 


(f)  No  person  may  operate  an  aircraft 
within  the  Olympic  ring  airspace,  any 
Olympic  venue  TFR.  or  the  Olympic  Village 
TFR  area  unless  the  aircraft  is  equipped  with 
an  operating  transponder  with  Mode  C,  and 
uses  an  assigned  discrete  beacon  code  while 
in  this  airspace. 

(g)  Unless  otherwise  provided  for  in  this 
SFAR,  persons  operating  flights  that  arrive  at, 
or  depart  from,  an  airport  located  within  the 
Olympic  ring  airspace  may  only  conduct 
operations  at  the  following  designated 
airports  located  in  the  Olympic  ring  airspace: 
Salt  Lake  City  International  (SLC).  Salt  Lake 
City,  UT;  Ogden  Municipal  Airport  (OGD). 
Ogden,  UT;  Provo  Municipal  Airport  (PVU). 
Provo.  UT;  Heber  City  Municipal-Ross 
McDonald  Field  Airport  (36U).  Heber  City, 
UT;  Salt  Lake  City  Municipal  Airport  (U42), 
Salt  Lake  City,  UT;  and  Skypark  Airport 
(BTF),  Bountiful,  Utah  (rotorcraft  operations 
only). 

(h)  No  person  is  permitted  to  land  an 
aircraft  at,  depart  from,  or  otherwise  operate 
an  aircraft  at  any  location  other  than  those 
identified  in  paragraph  (g)  of  this  section, 
except  for  aeromedical  aircraft  responding  to 
an  emergency,  military  aircraft,  or  law 
enforcement  and  security  aircraft  that  are 
conducting  flights  in  support  of  the  Olympic 
events. 

(i)  The  following  operations  are 
specifically  prohibited  within  the  Olympic 
ring  airspace  at  all  times — 

(i)  Hang  gliding,  paragliding  and 
parasailing; 

(ii)  Acrobatic  flights; 

(iii)  Radio  remote-controlled  aircraft; 

(iv)  Gliders; 

(v)  Ultralights; 

(vi)  Hot  air  balloons/airships; 

(vii)  Tethered  balloons: 

(viii)  Flight  training; 

(ix)  Parachuting; 

(x)  Agriculture/crop  dusting; 

(xi)  Animal  population  control  flights; 

(xii)  Rockets  (manned  or  unmanned); 

(xiii)  Shrimp  spotters; 

(xiv)  Helicopter  skiing; 

(xv)  Commercial  cargo  carriers  flight 
operations  that  do  not  have  a  Domestic 
Security  Integration  Program  (DSIP)  or  a 
program  that  the  Administrator  has 
determined  equal  or  exceeds  such  program; 
and 

(xvi)  Banner  towing. 

4.  Restricted  airspace. 

(a)  Olympic  Ring  Airspace.  No  person 
operating  an  aircraft  and  no  aircraft  may 
enter,  depart  from,  or  fly  within  the  Olympic 
ring  airspace  unless  the  aircraft  operation  is 
identified  below  and  is  operated  in 
compliance  with  all  applicable  conditions: 

(i)  A  14  CFR  part  121  Domestic.  Flag 
Operation,  14  CFR  part  135  Commuter 
Operation  or  pubHc  charter  operation  as 
defined  by  14  CFR  108.3  of  this  chapter,  is 
permitted  in  the  Olympic  ring  airspace 
provided  the  aircraft  is  operated  by  a 
commercial  passenger  carrier  certificated 
under  14  CFR  part  119  of  this  chapter  that: 

(A)  Is  operated  in  accordance  with  14  CFR 
part  121  or  part  135  of  this  chapter,  as 
applicable,  under  a  regularly  published 
schedule,  or  is  operated  as  a  14  CFR  part  91 
maintenance  or  positioning  ferry  flight; 
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(B)  Is  operated  in  accordance  with  an  open 
IFR  flight  plan,  unless  otherwise  authorized 
by  ATC; 

(C)  Has  received  a  discrete  beacon  code 
and  transmits  that  code  while  airborne  in  the 
Olympic  ring  airspace; 

(D)  Is  conducted  in  accordance  with  a  hill 
security  program  under  14  CFR  108.101(a) 
(no  exceptions  allowed); 

(E)  Complies  with  the  provisions  of  this 
SFAR  and  all  other  applicable  FAA  rules  and 
regulations;  and 

(F)  Complies  with  ail  additional  safety  and 
security  requirements  communicated  to  the 
carriers  via  NOT  AM,  security  directives  or 
op>erations  specifications. 

(ii)  A  14  CFR  part  121  supplemental  all- 
cargo  operation  is  permitted  within  the 
Olympic  ring  airspace  provided  the  aircraft  is 
operated  by  a  commercial  cargo  carrier 
certificated  under  14  CFR  part  119  to  operate 
in  accordance  with  14  CFR  part  121  of  this 
chapter  that: 

(A)  Is  operated  in  accordance  with  14  CFR 
part  121  of  this  chapter  under  a  published 
schedule,  or  is  a  14  CFR  part  91  maintenance 
or  positioning  ferry  flight; 

(B)  Is  operated  in  accordance  with  an  open 
IFR  flight  plan,  unless  otherwise  authorized 
by  ATC; 

(C)  Has  received  a  discrete  beacon  code 
and  transmits  that  code  while  airborne  in  the 
Olympic  ring  airspace; 

(D)  Is  in  full  compliance  with  the  FAA's 
Domestic  Security  Integration  Program  or  is 
in  full  compliance  with  a  program  that  has 
been  approved  by  the  Administrator  as  equal 
to  or  exceeding  the  DSIP  Program;  and 

(E)  Complies  with  all  additional  security 
requirements  communicated  to  the  air 
carriers  via  NOT  AM,  security  directive  or 
operations  specifications. 

(iii)  A  foreign  air  carrier  operating  under  14 
CFR  part  129  or  under  authority  from  the 
U.S.  Department  of  Transportation  (14  CFR 
part  375)  may  enter  the  Olympic  ring 
airspace  only  if  the  flight  operation  is  in 
compliance  with  section  4(a)(x]  of  this  SFAR 
or  the  carrier  has  been  issued  a  waiver  by  the 
Administrator  permitting  the  flight  operation 
to  enter  the  Olympic  ring  air^ace  and  has 
demonstrated  to  the  Administrator  that  the 
carrier's  security  program  for  that  flight  is 
similar  to  a  security  program  that  is  in  full 
compliance  14  CFR  108.101(a)  of  this 
chapter. 

(iv)  A  law  enforcement  or  aeromedical 
services  aircraft  may  land  in,  depart  from,  or 
fly  within  the  Olympic  ring  airspace 
provided  it  is  in  compliance  with  the 
applicable  provisions  of  this  SFAR  and  the 
pilot-has  notified  the  ASOC  that  the  aircraft 
is  landing  in,  departing  from,  or  flying  within 
the  Olympic  ring  airspace  and  has  received 
authorization  from  ASOC  to  conduct  such 
operation. 

(v)  An  aircraft  carrying  news  media 
representatives  may  land  in,  depart  from,  or 
fly  within  the  Olympic  ring  airspace  only  if 
it  is  in  compliance  with  the  applicable 
provisions  of  this  SFAR  and  the  pilot  has 
notified  ASOC  that  the  aircraft  is  landing  in, 
departing  from,  or  flying  within  the  Olympic 
ring  airspace  and  has  received  authorization 
from  ASOC  to  conduct  such  operation. 

(vi)  Aircraft  directly  supporting  the  Salt 
Lake  Organizing  Committee  are  permitted  to 


operate  in  the  Olympic  ring  airspace  only  if 
the  operation  is  in  compliance  with  the 
applicable  provisions  of  this  SFAR  and  the 
pilot  notifies  ASOC  that  it  is  landing  in, 
departing  from,  or  flying  in  the  Olympic  ring 
airspace  and  has  received  authorization  from 
ASOC  to  conduct  such  operation. 

(vii)  Aircraft  and  crewmembers  used  in 
military  operations  or  other  operations  in 
support  of  event  security  and  public  safety 
may  operate  within  the  Olympic  ring 
airspace  only  if  the  pilot  notifies  ASOC  that 
the  aircraft  is  landing  in,  departing  from,  or 
flying  in  the  Olympic  ring  airspace  and 
receives  authorization  from  ASOC  to  conduct 
such  operation. 

(viii)  Aircraft  carrying  the  President  or  Vice 
President  of  the  United  States  are  permitted 
to  operate  within  the  Olympic  ring  airspace 
as  authorized  by  the  U.S.  Secret  Service. 

(ix)  All  aircraft  carrying  heads  of  state  or  . 
other  dignitaries  may  operate  within  the 
Olympic  ring  airspace. provided  the  flight  is 
in  compliance  with  the  applicable  provisions 
of  this  SFAR  and  the  pilot  notifies  ASOC  that 
it  is  landing  in,  departing  from,  or  flying  in 
the  Olympic  ring  airspace  and  receives 
authorization  from  ASOC  to  conduct  such 
operation. 

(x)  Except  for  those  aircraft  flight 
operations  specifically  prohibited  for  the 
duration  of  Oiis  SFAR  under  section  3  (i)  of 
this  SFAR,  aircraft  operations  not  satisfying 
one  of  the  categories  identified  in  section  4 
(a)(i)  through  (a)(ix)  are  permitted  within  the 
Olympic  ring  airspace  only  if  all  of  the 
following  conditions  are  satisfied — 

(A)  The  operation  is  in  compliance  with  all 
applicable  provisions  of  this  SFAR; 

(B)  The  aircraft  is  operating  in  accordance 
with  an  open  IFR  flight  plan  from  a  Gateway 
airport; 

(C)  The  aircraft,  passengers,  baggage  and 
crewmembers  have  been  inspected  and 
cleared  by  SLC  Olympic  Security  Team 
Inspectors  at  a  Gateway  airport,  or  at  an 
airport  designated  in  section  5  of  this  SFAR 
within  the  Olympic  ring  airspace; 

(D)  The  aircraft  has  been  assigned  a 
discrete  beacon  code  and  transmits  that  code 
while  airborne  in  the  Olympic  ring  airspace; 
and 

(E)  The  aircraft  complies  with  any 
additional  NOTAMS  or  security  directives. 

(xi)  All  other  aircraft,  including  but  not 
limited  to  operations  conducted  under  part 
103  of  this  chapter,  are  prohibited  from 
operating  within  the  Olympic  ring  airspace, 
unless  specifically  authorized  by  the  terms  of 
the  SFAR  or  by  special  authorization  by  the 
Administrator  and  ASOC. 

(xii)  All  aircraft  are  prohibited  from 
operating  within  the  Olympic  ring  airspace 
on  February  8,  2002,  from  1800  hours  to  2200 
hours  MST,  and  on  February  24,  2002,  from 
1800  hours  to  2200  hours  MST,  except  for 
aircraft  operated  by  law  enforcement, 
emergency  medical  services  or  the  military, 
or  other  operations  in  support  of  national  or 
event  security  and  public  safety  provided 
that  the  pilot  has  notified  ASOC  that  it  needs 
to  operate  within  the  Olympic  ring  airspace 
and  has  received  authorization  ftxim  ASOC  to 
conduct  such  operation:  or  the  aircraft  is 
operating  under  the  direction  of  FAA  ATC 
and  is  instructed  by  FAA  ATC  to  enter  the 


airspace  due  to  weather,  traffic  or  routing. 
The  pilot  must  remain  in  radio  contact  with 
FAA  ATC  and  under  ATC  direction  for  the 
entire  time  the  flight  is  within  the  Olympic 
ring  airspace. 

lb)  Venue  TFR  area  and  Olympic  Village 
TFR  area.  [Note:  These  are  the  planned  TFRs. 
Pilots  must  check  the  NOT  AM  system  to 
ensure  they  have  the  latest  TFR  information.) 

(i)  No  aircraft  may  enter  or  operate  within 
the  airspace  overlying  a  Venue  TFR  or  the 
Olympic  Village  TFR  area  during  the  times 
indicated,  unless  one  of  the  following 
applies — 

(A)  The  aircraft  operation  is  for  purposes 
of  law  enforcement,  aeromedical  services,  or 
is  a  military  flight  or  other  operation  in 
support  of  national  or  event  security  and 
public  safety  operations  and  the  pilot  has 
notified  ASOC  that  it  needs  to  operate  within 
the  Olympic  venue  TFR  or  Olympic  village 
TFR  area  and  has  received  authorization  from 
ASOC  to  conduct  such  operation;  or 

(B)  The  aircraft  is  operating  under  the 
direction  of  Air  Traffic  Control,  and  Air 
Traffic  Control  has  directed  the  pilot  to 
operate  within  the  venue  or  Olympic  village 
TFR  due  to  weather,  traffic  or  routing.  The 
pilot  must  remain  in  radio  contact  with  FAA 
ATC  and  under  ATC  direction  for  the  entire 
time  the  flight  is  within  the  venue  or 
Olympic  village  TFR. 

(ii)  The  following  TFRs  are  established — 

(A)  The  Olympic  Village;  Salt  Lake  City. 
Utah. 

That  airspace  within  a  3  NM  radius  of 
latitude  (lat.)  40  deg.46'22''  N,  longitude 
(long.)  Ill  deg.50'37'  W  (SLC  llOR/8  NM 
distance  measuring  equipment  (DME)  fix). 
Designated  altitudes:  Surface  up  to  but  not 
including  18,000  feet  mean  sea  level  (MSL). 
Times  of  Designation:  January  25,  2002  to 
February  25,  2002,  24  hours  per  day.  Using 
agency:  Utah  Olympic  Public  Safety 
Command  (UOPSC).  Contact:  Patricia  Miller, 
801-257-2761  www.uopsc.org 

(B)  The  E  Center;  West  Valley  City,  Utah. 
That  airspace  within  a  2  NM  radius  of  lat. 

40  deg.42'07.6"N,  long.  Ill  deg.57'05.6'' W 
(SLC  155R/9  NM  DME  Rx).  Designated 
altitudes:  Surface  up  to  but  not  including 
18,000  feet  MSL.  Times  of  Designation: 
February  6,  2002  to  February  24,  2002,  24 
hours  per  day.  Using  agency:  UOPSC. 
Contact:  Patricia  Miller,  801-257-2761 
(vwiv.uopsc.oj;g 

(C)  Utah  Olympic  Oval;  Keams,  Utah. 
That  airspace  within  a  2  NM  radius  of  lat. 

40  deg.40'22.8'  N,  long.  112  deg.00'02.8'  W 
(SLC  168R/10.8  NM  DME  fix).  Designated 
altitudes:  Surface  up  to  but  not  including 
18,000  feet  MSL.  Times  of  Designation: 
February  6,  2002  to  February  24,  2002,  24 
hours  per  day.  Using  agency:  UOPSC. 
Contact:  Patricia  Miller,  801-257-2761 
www.uopsc.org 

(D)  The  Peaks  Ice  Arena;  Provo,  Utah. 
That  airspace  within  a  2  NM  radius  of  lat. 

40  deg.14'03.7'' N,  long.  Ill  deg.38'05.3' W 
(FFU  084R/14.3  NM  DME  fix),  excluding  the 
airspace  along  and  southwest  of  I— 15. 
Designated  altitudes:  Surface  up  to  but  not 
including  18,000  feet  MSL.  Times  of 
Designation:  February  6,  2002  to  February  24, 
2002,  24  hours  per  day.  Using  agency: 
UOPSC:  Contact:  Patricia  Miller,  801-257- 
2761  www.uopsc.org 
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(E)  The  Ice  Sheet  at  Ogden;  Ogden.  Utah. 
That  airspace  within  a  2  NM  radius  of  lat. 

41  deg.ll'00.6''N,  long.  Ill  deg.56'47.6'' W 
(OGD  092R/7.3  NM  DME  fix).  Designated 
altitudes.  Surface  up  to  but  not  including 
18,000  feet  MSL.  Times  of  Designation: 
February  6,  2002  to  February  24,  2002,  24 
hours  per  day.  Using  agency:  UOPSC. 
Contact:  Patricia  Miller,  801-257-2761 
www.uopsc.org 

(F)  Snowbasin  Ski  Area;  Huntsville,  Utah. 
That  airspace  within  a  2.5  NM  radius  of  lat. 

41  deg.12'40'' N,  long.  Ill  deg.51'30''W 
(OGD  077R/10.9  NM  DME  fix).  Designated 
altitudes.  Surface  up  to  but  hot  including 
18,000  feet  MSL.  Times  of  Designation: 
February  6,  2002  to  February  24,  2002,  24 
hours  per  day.  Using  agency:  UOPSC. 
Contact:  Patricia  Miller,  801-257-2761 
www.uopsc.org 

(G)  Utah  Olympic  Park;  Park  City,  Utah. 
That  airspace  within  a  2.5  NM  radius  of  lat. 

40  deg.42'40.6'' N,  long.  Ill  deg.33'40.4"  W 
(SLC  097R/20.9  NM  DME  fix),  excluding  the 
airspace  along  and  North  of  1^0.  Designated 
altitudes:  Surface  up  to  but  not  including 
18,000  feet  MSL.  Times  of  Designation: 
February  6,  2002  to  February  24,  2002,  24 
hours  per  day.  Using  agency:  UOPSC. 
Contact:  Patricia  Miller,  801-257-2761 
www.uopsc.org 

(H)  Park  City  and  Deer  Valley  Mountain 
Resorts;  Park  City,  Utah. 

That  airspace  within  a  3  NM  radius  of  lat. 
40  deg.38'31.8''  N,  long.  Ill  deg.29'40.7"'  W 
(SLC  103R/25.5  NM  DME  fix)  excluding  that 
airspace  along  and  east  of  U.S.  Highway  40. 
Designated  altitudes:  Surface  up  to  but  not 
including  18,000  feet  MSL.  Times  of 
Designation:  February  6,  2002  to  February  24, 
2002,  24  hours  per  day.  Using  agency: 
UOPSC.  Contact:  Patricia  Miller,  801-257- 
2761  www.uopsc.org 

(I)  Soldier  Hollow;  Heber  City,  Utah. 

That  airspace  within  a  2.5  NM  radius  of  lat. 
40  deg.28'53.7'  N.  long.  Ill  deg.29'44.4'  W 
(FFU  043R/23.9  NM  DME  fix)  excluding  that 
airspace  along  and  southeast  of  Highway  189. 
Designated  altitudes.  Surface  up  to  but  not 
including  18,000  feet  MSL.  Times  of 


Designation:  February  6,  2002  to  February  24, 
2002,  24  hours  per  day.  Using  agency: 
UOPSC.  Contact:  Patricia  Millfer,  801-257- 
2761  wu'w.uopsc.org 

5.  Flights  operating  within  the  Olympic 
Ring  Airspace  pursuant  to  section  4  (a)(x)  of 
this  SFAR. 

(a)  General  Description,  (i)  All  flights  that 
operate  in  accordance  with  section  4  (a)(x)  of 
this  SFAR  must  arrive  at,  or  depart  from,  one 
of  the  following  airports  within  the  Olympic 
ring  airspace:  Sah  Lake  City  International 
(SLC),  Salt  Lake  City,  UT;  Ogden  Municipal 
Airport  (OGD),  Ogden,  UT:  Provo  Municipal 
Airport  (P\iy),  Provo,  UT;  Heber  City 
Municipal-Ross  McDonald  Field  Airport 
(36U),  Heber  City,  UT;  Salt  Lake  City 
Municipal  Airport  (U42).  Salt  Lake  Citv,  UT; 
or  Skypark  Airport  (BTF),  Bountiful.  UT 
(rotorcraft  operations  only). 

(b)  Security  Check:  (i)  Prior  to  entering  the 
Olympic  ring  airspace,  all  operations 
conducted  in  accordance  with  section  4  (a)(x) 
of  this  SFAR  must  first  land  at  one  of  the 
following  Gateway  airports  listed  below  and 
undergo  a  consensual  security  inspection  by 
SLC  Olympic  Security  Team  Inspectors  and 
be  approved  for  landing  in  the  Olympic  ring 
airspace: 

(A)  City  of  Colorado  Springs  Municipal 
Airport,  Colorado  Springs,  CO  (COS); 

(B)  Boise  Air  Terminal  (Gowen  Field), 
Boise,  ID  (BOI); 

(C)  Walker  Field,  Grand  Junction,  CO 
(GJT);  and 

(D)  McCarran  International  Airport,  Las 
Vegas,  NV  (LAS). 

(ii)  An  aircraft  (including  passengers  and 
baggage)  and  crew  that  has  been  inspected  at 
a  Gateway  airport,  approved  for  entering  the 
Olympic  ring  airspace  by  SLC  Olympic 
Gateway  Security  Team  Inspectors  and 
departs  for  a  designated  airport  located 
within  the  Olympic  ring  airspace,  is 
prohibited  from  making  any  intermediate 
stops.  Any  aircraft  that  has  been  inspected 
and  approved  by  SLC  Olympic  Gateway 
Security  Team  Inspectors  at  a  Gateway 
airport  that  lands  at  an  airport  other  than  its 
intended  destination  within  the  Olympic  ring 


airspace,  must  be  reinspected  and 
reapprpved  by  SLC  Olympic  Gateway 
Security  Team  Inspectors  at  a  Gateway 
airport  before  entering  the  Olympic  ring 
airspace. 

(iii)  All  flights  conducted  under  section  4 
(a)(x)  of  this  SFAR  that  depart  from  an 
Olympic  ring  airport  identified  in  section  5 
(a)  of  this  SFAR  must  first  be  inspected  and 
approved  for  departure  by  SLC  Olympic 
Gateway  Security  Team  Inspectors  and  must 
operate  on  an  IFR  flight  plan  from  the 
Gateway  airport. 

(iv)  No  earlier  than  48  hours  prior  to  arrival 
at  a  Gateway  airport,  or  departure  from  an 
airport  within  the  Olympic  ring  airspace,  an 
operator  must  arrange  for  a  security 
inspection  with  the  SLC  Olympic  Security 
Team  Inspectors.  This  appointment  may  be 
made  by  calling:  801-775-5524. 

6.  Slot  reservation  process,  (a)  Starting 
February  8,  2002,  0000  hours  MST,  through 
February  25.  2002.  2359  hours  MST.  all 
aircraft  arriving  or  departing  at  one  of  the 
following  airports  located  outside  of  the 
Olympic  ring  airspace  must  have  a  slot 
reservation  prior  to  arrival  or  departure: 
Wendover,  Logan,  or  Brigham  City.  Utah,  or 
Evanston,  Wyoming. 

(b)  Slot  reservations  for  the  airports 
identified  in  section  6  (a)  of  this  SFAR  may 
be  obtained  up  to  72  hours  in  advance  by 
contacting  1-800-975-9755  or  by  accessing 
www.fly.faa.gov  starting  February  5,  2002. 

7.  Termination  date.  Except  for  section  4 
(b)(i)  and  4  (b)(ii)(A),  this  SFAR  terminates 
on  February  24,  2002,  2359  hours  MST, 
unless  an  earlier  date  is  prescribed  for  a 
specific  provision.  The  Olympic  Village  TFR 
terminates  on  February  25.  2002,  at  2359 
hours  MST. 

Issued  in  Washington.  DC.  on  January  15, 
2002. 

Jane  F.  Garvey, 

Administrator. 

(FR  Doc.  02-1441  Filed  1-16-02;  10:15  ami 

BIUJNG  CODE  4910-1»-P 


VOL 


e? 


iss 


13 


vA 


18 


2002 


®  r=\ 


Friday, 
January  18,  2002 


Part  V 


The  President 


Proclamation  7517 — Religimis  Freedom 
Day,  2002 


2787 


VOL 


(i7 


Federal  Register 

Vol.  67,  No.  13 

Friday.  January  18,  2002 


Tide  3— 

The  President 


Presidential  Documents 


Proclamation  7517  of  January  15,  2002. 
Religious  Freedom  Day,  2002 


ISS 


13 


J  A 


18 


2092 


By  the  President  of  the  United  States  of  America 
A  Proclamation 

Religious  freedom  is  a  cornerstone  of  our  Republic,  a  core  principle  of 
our  Constitution,  and  a  fundamental  human  right.  Many  of  those  who  first 
settled  in  America,  such  as  Pilgrims,  came  for  the  freedom  of  worship 
and  belief  that  thisi  new  land  promised.  And  when  the  British  Colonies 
became  the  United  States,  our  Founders  constitutionally  limited  our  Federal 
Government's  capacity  to  interfere  with  religious  belief  by  prohibiting  the 
Congress  from  passing  any  law  "respecting  an  establishment  of  religion, 
or  prohibiting  the  free  exercise  thereof."  These  constitutional  limits  have 
allowed  the  flourishing  of  faith  across  our  country,  which  greatly  blesses 
our  land. 

George  Washington  forcefully  expressed  our  collective  constitutional  promise 
to  protect  the  rights  of  people  of  all  faiths,  in  a  historic  letter  he  wrote 
to  the  Jewish  community  at  Touro  Synagogue  in  Newport,  Rhode  Island: 
"the  Government  of  the  United  States,  which  gives  to  bigotry  no  sanction, 
to  persecution  no  assistance,  requires  only  that  they  who  live  under  its 
protection  should  demean  themselves  as  good  citizens...."  Today,  our  cities 
are  home  to  sjmagogues,  churches,  temples,  mosques,  and  other  houses 
of  worship  that  peacefully  welcome  Americans  of  every  belief  Preserving 
religious  freedom  has  helped  America  avoid  the  wars  of  religion  that  have 
plagued  so  many  cultures  throughout  history,  with  deadly  consequences. 

Today,  as  America  wages  war  against  terror,  our  resolve  to  defend  religious 
freedom  remains  as  sfrong  as  ever.  Many  miles  from  home,  American  service 
men  and  women  have  risked  then  lives  in  our  efforts  to  drive  the  Taliban 
regime  from  power,  ending  an  era  of  brutal  oppression,  including  religious 
oppression.  At  home,  Americans  demonstrated  the  vitality  of  our  religious 
freedom  in  the  enormous  oufreach  by  faith  communities  to  help  those  harmed 
by  the  terrorist  attacks,  hi  quiet  prayers  offered  to  God  in  churches,  syna- 
gogues, temples,  and  mosques  and  in  the  helping  hands  of  faith-based  groups, 
Americans  have  shown  a  deep  love  for  others  and  genuine  spiritual  unity 
that  will  sustain  us  through  the  difficult  days  'of  recovery. 

Religious  Freedom  Day  provides  us  an  opportimity  to  celebrate  America's 
commitment  to  protect  the  freedom  of  religion.  On  this  special  day,  I  encour- 
age all  Americans  to  renew  their  commitment  to  protecting  the  liberties 
that  make  our  coxmtry  a  beacon  of  hope  for  people  around  the  world  who 
seek  the  free  exercise  of  religious  beliefs  and  other  fr'eedoms. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  January  16,  2002,  as 
Religious  Freedom  Day.  I  urge  all  Americans  to  observe  this  day  by  asking 
for  the  blessing  and  protection  of  Almighty  God  for  our  Nation,  and  to 
engage  in  appropriate  ceremonies  and  activities  in  then  homes,  schools, 
and  places  of  worship  as  a  sign  of  our  resolve  to  protect  and  preserve 
our  religious  freedom. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fifteenth  day 
of  January,  in  the  year  of  our. Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  himdred  and  twenty-sixth. 
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Authorities  to  tlie  Secretary  of  Defense 
and  the  Secretary  of  Transportation 
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By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  the  National  Emergencies 
Act  (50  U.S.C.  1601  et  seq.)  and  section  301  of  title  3,  United  States  Code, 
and  in  furtherance  of  Proclamation  7463  of  September  14,  2001,  Declaration 
of  National  Emergency  by  Reason  of  Certain  Terrorist  Attacks,  which  declared 
a  national  emergency  by  reason  of  the  terrorist  attacks  on  the  World  Trade 
Center,  New  York,  New  York,  and  the  Pentagon,  and  the  continuing  and 
immediate  threat  of  further  attacks  on  the  United  States',  and  in  order  to 
provide,  the  Secretary  of  Transportation,  with  respect  to  the  Coast  Guard, 
with  the  authority  to  manage  personnel  requirements  in  a  manner  consistent 
'with  the  authorization  provided  to  the  Secretary  of  Defense  in  Executive 
Order  13223  of  September  14,  2001,  it  is  hereby  ordered  as  follows: 

Section  1.  Section  5  of  Executive  Order  13223  is  amended  by  adding  at 
the  end:  "The  Secretary  of  Transportation  is  further  designated  and  empow- 
ered, without  the  approval,  ratification  or  any  other  action  by  the  President, 
to  exercise  the  authority  vested  in  the  President  by  sections  123  and  123a 
of  title  10,  United  States  Code,  and  sections  149  (detail  members  to  assist 
foreign  governments),  275(a)  (suspension  of  provisions  on  selection,  pro- 
motion, or  involuntary  separation  of  officers),  and  722  (administration  of 
reserve  forces)  of  title  14,  United  States  Code,  as  invoked  by  section  2 
of  Executive  Order  13223." 

Sec.  2.  Section  7  of  Executive  Order  13223  is  deleted  and  revised  to  read 
as  follows:  "Based  upon  my  determination  under  10  U.S.C.  2201(c)  that 
it  is  necessary  to  increase  (subject  to  limits  imposed  by  law)  the  number 
of  members  of  the  armed  forces  on  active  duty  for  the  Department  of  Defense 
beyond  the  number  for  which  funds  are  provided  in  the  appropriation 
Act  for  the  Department  of  Defense,  which,  by  virtue  of  14  U.S.C.  652, 
applies  to  the  Department  of  Transportation  with  respect  to  the  Coast  Guard, 
the  Secretary  of  Defense  and  the  Secretary  of  Transportation  may  provide 


2792 


Federal  Register /Vol.  67,  No.  13 /Friday.  January  18,  2002  /  Presidential  Documents 


for  the  cost  of  such  additional  members  imder  their  respective  jurisdictions 
as  an  excepted  expense  under  section  11(a)  of  title  41,  United  States  Code." 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  JANUARY  18, 
2002 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 
Atlantic  deep-sea  red 

crab;  published  1-15-02 
Northeast  Multispectes 
Fishing  Capacity 
Reduction  Program; 
published  12-19-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Imidadoprid;  published  1-18- 
02 
GENERAL  SERVICES 
ADMINISTRATION 
Federal  Management 
Regulation: 

Surplus  personal  property 
donation;  published  1-18- 
02 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Construction  safety  and  health 
standards: 

Steel  erection;  published  7- 
17-01 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  arKl  watenways  safety: 
Vessels  arriving  in  or 
departing  from  U.S.  ports; 
notification  requirements; 
correction;  published  1-18- 
02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  directives: 
Boeing;  put>lished  1-3-02 
Domier;  published  12-27-01 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  administration:  ' 
FHing  of  rx>tice  of  lien; 
notice  and  opportunity  fc>r 
hearing:  put>llshed  1-18-02 
Levy;  notice  arxj  opportunity 
for  hearing;  published  1- 
18-02 


COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  comments  due  by 
1-23-02;  published  1-8-02 
[FR  02-00450] 
AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Walnuts  grown  in — 
California;  comments  due  by 
1-22-02;  published  11-21- 
01  [FR  01-29114] 
AGRICULTURE 
DEPARTMENT 
Commodity  CredH 
Corporation 

Loan  and  purchase  programs: 
Tot>acco;  comments  due  by 
1-22-02;  published  1-4-02 
[FR  02-00185] 
AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purcfiase  programs: 
Tot>acco;  comments  due  t>y 
1-22-02;  published  1-4-02 
[FR  02-00186] 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Servk:e 
Electric  loans: 
Insured  and  guaranteed 
loans;  general  and  pre- 
loan  policies  and 
procedures — 
.Treasury  rate  direct  loan 
program;  comnwnts  due 
by  1-25-02;  published 
12-26-01  [FR  01-31574] 
AGRICULTURE 
DEPARTMENT 
Rural  Utilities  Servtee 
Electric  loans: 
Insured  and  guaranteed 
loans;  general  and  pre- 
loan  policies  and 
procedures- 
Treasury  rate  direct  toan 
program;  comments  due 
by  1-25-02;  published 
12-26-01  [FR  01-31575] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservatran  arid 
management: 
Alaska;  fisheries  of 
Exclusive  EcorM)mk: 
Zone- 


Bering  Sea  and  Aleutian 
Islands  groundfish,  king 
and  tanner  crab,  and 
scallop  and  salmon; 
comments  due  by  1-22- 
02;  published  1-10-02 
[FR  02-00644] 
COURT  SERVICES  AND 
OFFENDER  SUPERVISION 
AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 
Federal  Tort  Claims  Act 
procedures;  comments  due 
by  1-22-02;  published  11- 
20-01  [FR  01-28944] 
DEFENSE  DEPARTMENT 
Prototype  projects; 
transactions  other  than 
contracts,  grante.  or 
cooperative  agreenrtents; 
comments  due  by  1-22-02; 
published  11-21-01  [FR  01- 
29008] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Asphalt  processing  and 
asphalt  roofing 
manufacturing  facilities; 
comments  due  by  1-22- 
02;  published  11-21-01 
[FR  01-28192] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  auttKXity 
delegations: 
District  of  Columbia; 
comments  due  by  1-25- 
02;  published  12-26-01 
[FR  01-31485] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs;  State  authority 
delegations: 
District  of  Columbia; 
comments  due  by  1-25- 
02;  published  12-26-01 
[FR  01-31486] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  impiementatk>n 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Louisiar^;  comments  due  t>y 
1-25-02;  published  12-26- 
01  [FR  01-31483] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatkm 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Louisiana;  comments  due  t>y 
1-25-02;  published  12-26- 
01  [FR  01-31484] 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 
States: 

Georgia;  comments  due  t>y 
1-25-02;  published  12-11- 
01  [FR  01-30587] 
ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
auttiorizatlons: 

Kentucky;  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31487] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 

Kentucky:  comments  due  by 
1-25-02;  published  12-26- 
01  [FR  01-31488] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations: 
Tennessee;  comments  due 
by  1-25-02;  published  12- 
26-01  [FR  01-31489] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations: 
Tennessee;  comments  due 
by  1-25-02;  published  12- 
26-01  [FR  01-31490] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Comrrxm  carrier  services: 
Interconnection — 
Unbundled  network 
elements  and 
interconnection; 
performance 
measurements  arnj 
standards;  comments 
due  by  1-22-02; 
published  12-17-01  [FR 
01-30984] 

Practice  and  procedure: 
Quiet  zones;  application 
procedures  review; 
comments  due  by  1-22- 
02;  published  12-21-01 
[FR  01-31411) 
Televiskxi  stations;  tat>le  of 
assignments: 

Wisconsin;  comments  due 
by  1-21-02;  published  12- 
5-01  [FR  01-30036] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Children  and  Families 
Administration 
Foster  care  maintenance 
payments,  adoplkm 
assistance,  and  child  and 
family  servk»s: 
Title  IV-E  foster  care 
eligibility  reviews  and  child 
and  family  services  State 
plan  reviews;  technical 
correctkxis;  comments 


IV 
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due  by  1-22-02;  published 
11-23-01  [FR  01-29174] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Energy  EmpJoyees 
Occupational  Illness 
Compensation  Program  Act 
implementation: 
Probable  cause 
determination  guidelines; 
comments  due  by  1-23- 
02;  published  1-17-02  [FR 
02-01319)  j 

Radiation  dose 
reconstruction  methods; 
comments  due  t>y  1-23- 
02;  pubfehed  1-17-02  [FR 
02-01318] 
INTERIOR  DEPARTMENT 
Fi«h  and  WHdlll*  Swvice 
Migratory  bird  hunting: 
Light  goose  populations; 
harvest  management; 
comments  due  by  1-25-' 
02;  published  12-10^)1 
[FR  01-30411] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
sutxnissions: 
Oklahoma;  comments  due 
by  1-22-02;  published  12- 
21-01  [FR  01-31536]       j 
LEGAL  SERVICES 
CORPORATION  ' 

Welfare  reform;  comments  due 
by  1-25-02;  published  11-  f 
26-01  [FR  01-29301]  | 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Investment  and  deposit 
activities — 
Revisions  and 
clarifications;  comments 
due  by  1-24-02; 
published  10-26-01  [FR 
01-26934] 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Bedloaded  bundles  of 
periodicals;  comments  due 
by  1-22-02;  published  12- 
20-01  [FR  01-31386] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Adminictretion 
Airports,  on-airport  parldng 
lots,  and  vendors  of  on- 
airfield  direct  services  to  air 
earners  for  security 
mandates;  reimbursement 
procedures;  comments  due 
by  1-22-02;  published  12- 
21-01  [FR  01-31435] 
TRANSPORTATION 
DEPARTMENT 
Fedeny  Aviation 
Admlnietration 
Ainworthiness  directives: 


Boeing;  comments  due  by 
1-25-02;  published  11-26- 
01  [FR  01-29183] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Cirrus  Design  Corp.; 
comments  due  by  1-24- 
02;  published  12-11-01 
[FR  01-30423] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworttiiness  directives: 
Eurocopter  France; 
comments  due  by  1-22- 
02;  published  11-23-01 
[FR  01-29189] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France; 
comments  due  by  1-25- 
02;  published  11-26-01 
[FR  01-29188] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Hartzell  Propetter,  Inc.; 

comments  due  t>y  1-22- 

02;  published  11-20-01 

[FR  01-28792] 
Pratt  &  Whitney;  comments 

due  by  1-22-02;  published 

11-23-01  [FR  01-29191] 
Raytfteon;  comnwnts  due  by 

1-22-02;  published  11-26- 

01  [FR  01-29222] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Class  E  airspace;  comments 
due  by  1-22-02;  published 
12-21-01  [FR  01-31518] 

TRANSPORTATION 

DEPARTMENT 

Federal  Motor  Carrier  Sefety 

Administration 

Motor  canier  safety  standards: 
Interstate  school  bus  safety; 
comments  due  by  1-22- 
02;  published  10-22-01 
[FR  01-26562] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Small  business  entities; 
economic  impact; 


comments  due  by  1-25- 
02;  published  1-7-02  [FR 
02-00154] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Excise  taxes: 
Gasoline  tax  claims; 
comments  due  by  1-22- 
02;  published  10-23-01 
[FR  01-26571] 
VETERANS  AFFAIRS 
DEPARTMENT 
Board  of  Veterans  Appeals: 
Appeals  regulations  and 
rules  of  practice — 
Death  benefits  daim  by 
survivor;  comments  due 
by  1-22-02;  published 
12-21-01  [FR  01-31479] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
put>lic  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  MpM 
www.nara.gov/fedreg/ 
ptowcun.hM. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "sNp  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  htlpJ/ 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  1088ff>.L  107-123 

Investor  and  Capital  Maricets 
Fee  Relief  Act  (Jan.  16,  2002; 
115  Stat.  2390) 
H.R.  2277/P.L.  107-124 
To  provide  for  worl( 
authorization  for  nonimmigrant 
spouses  of  treaty  traders  and 
treaty  investors.  (Jan.  16, 
2002;  115  Stat  2402) 
H.R.  2278/P.L.  107-125 
To  provide  for  work 
authorizatkxi  for  nonimmigrant 
spouses  of  intracompany 
transferees,  and  to  reduce  the 
period  of  time  during  which 
certain  intracompany 
transferees  have  to  be 
continuously  employed  t)6fore 
applying  for  admission  to  tfie 
United  States.  (Jan.  16,  2002; 
115  Stat.  2403) 
H.R.  2336/P.L  107-126 
To  extend  for  4  years,  through 
December  31,  2005,  the 


authority  to  redact  financial 
disclosure  statements  of 
judicial  employees  and  judicial 
off  tears.  (Jan.  16,  2002;  115 
Stat.  2404) 

H.R.  27S1/P.L  107-127 

General  Shelton  Congressional 
Gokl  Medal  Act  (Jan.  16, 
2002;  115  Stat.  2405) 

H.R.  303Q/P.L  107-128 

Baste  Pitot  Extension  Act  of 
2001  (Jan.  16.  2002;  115 
Stat.  2407) 

H.R.  3248/P.L  107-129 

To  designate  the  facility  of  the 
United  States  Postal  Servtee 
kjcated  at  65  North  Main 
Street  in  Cranbury,  New 
Jersey,  as  the  'Todd  Beamer 
Post  Offtee  Building".  (Jan. 
16.  2002;  115  Stat.  2408) 

H.R.  3334/P.L  107-130 

To  designate  the  Rtehard  J. 
Guadagno  Headquarters  and 
Visitors  Center  at  Humboklt 
Bay  National  WikUife  Refuge, 
California.  (Jan.  16.  2002;  115 
Stat.  2409) 

H.R.  3346/P.L.  107-131 

To  amend  the  Internal 
Revenue  Code  of  1986  to 
simplify  the  reporting 
requirements  relating  to  higher 
education  tuition  and  related 
expenses.  (Jan.  16.  2002;  115 
Stat.  2410) 

H.R.  3348/P.L  107-132 

To  designate  tfte  IMational 
Foreign  Affairs  Training  Center 
as  the  George  P.  Shultz 
Nattonal  Foreign  Affairs 
Training  Center.  (Jan.  16, 
2002;  115  Stat.  2412) 
Last  List  January  17,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronte  mail 
notifteation  servtee  of  newly 
enacted  publte  laws.  To 
sut>scribe,  go  to  htip:// 
hydra.gsa.gov/arcNves/ 
pubtaws-l.html  or  send  E-mail 
to  iistservOlistserv.gse.gov 
with  tlie  fdtowing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  Tins  service  is  strictly 
for  E-mail  notifteation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  canrrat  respond  to 
spedfte  inquiries  sent  to  this 
address. 
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This  section  of  the  FEDERAL  REGISTER 
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applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  tfie  Code  of 
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50  titles  pursuant  to  44  U.S.C.  1510. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Dociwt  No.  NM209,  Special  Conditions  No. 
25-195-SC] 

Special  Conditions:  Avions  Marcel 
Dassault-Breguet  Aviation  (AMD/BA) 
Model  Falcon  10  Airplane;  High- 
intensity  nadiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Avions  Marcel  Dassault- 
Breguet  Aviation  (AMD/BA)  Model 
Falcon  10  airplanes  modified  by  Dimcan 
Aviation,  Inc.  These  modified  airplanes 
will  have  novel  and  unusual  design 
features  when  compared  to  the  state  of 
technology  envisioned  in  the 
airworthiness  standards  for  transport 
category  airplanes.  The  modification 
incorporates  the  installation  of  an  air 
data  display  unit  that  displays  critical 
flight  parameters  to  the  flightcrew.  The 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  the  protection  of 
these  systems  from  the  effects  of  high- 
intensity  radiated  fields.  The  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  provided  by 
the  existing  airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  January  9,  2002. 
Comments  must  be  received  on  or 
before  February  21,  2002. 
ADDRESSES:  Comments  on  these  special 
Conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113).  Docket  No. 
NM209, 1601  Lind  Avenue  SW., 


Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM209.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays,' 
between  7:30  a.m.  and  4:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Meghan  Gordon,  FAA,  Standardization 
Branch.  ANM-113,  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington.  98055-4056; 
telephone  (425)  227-2138;  facsimile 
(425)  227-1149. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  airplanes, 
hi  addition,  the  substai^pe  of  these 
special  conditions  has  been  subject  to 
the  public  comment  process  in  several 
prior  instances  with  no  substantive 
comments  received.  The  FAA  therefore 
finds  that  good  cause  exists  for  making 
these  special  conditions  effective  upon 
issuance. 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
'concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  conunents 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 


may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  November  7,  2001.  Dimcan 
Aviation  Inc..  15745  South  Airport 
Road,  Battle  Creek,  MI,  49015,  applied 
for  a  supplemental  type  certificate  (STC) 
to  modify  the  Avions  Marcel  Dassault- 
Breguet  Aviation  (AMD/BA)  Model 
Falcon  10  airplane  listed  on  Type 
Certificate  A33EU.  The  Model  Falcon  10 
is  a  twin  engine,  small  transport 
airplane.  It  is  capable  of  carrying  two 
flightcrew  members  and  up  to  nine 
passengers.  This  model  is  powered  by 
two  Airesearch  Manufactiuing  Company 
of  Arizona  Model  TPE731-2-1C 
engines.  The  modification  incorporates 
the  installation  of  an  air  data  display 
system  that  displays  critical  flight 
parameters  to  the  flightcrew.  These 
systems  can  be  susceptible  to  disruption 
to  command  and/or  response  signals  as 
a  result  of  electrical  and  magnetic 
interference.  This  disruption  of  signals 
could  result  in  loss  of  all  critical  flight 
displays  and  announcement  functions 
or  present  misleading  information  to  the 
pilot. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR 
21.101,  Duncan  Aviation  must  show 
that  the  AMD/BA  Model  Falcon  10 
airplanes,  as  changed,  continue  to  meet 
the  applicable  provisions  of  the 
regiilations  incorporated  by  reference  in 
Type  Certificate  No.  A33EU.  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  are  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  certification 
basis  for  the  modified  AMD/BA  Model 
Falcon  10  airplane  includes  14  CFR  part 
25,  dated  February  1, 1965,  including 
Amendments  25-1  through  25-20,  as 
listed  in  the  Type  Certificate  Data  Sheet 
(TCDS)  A33EU. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  part  25,  as  amended)  do  not 
contain  adequate  or  appropriate  safety 
standards  for  the  AMD/BA  Model 


2794 


Federal  Register / Vol.  67,  No.  14 /Tuesday,  January  22,  2002 /Rules  and  Regulations 


Falcon  10  airplane  because  of  a  novel  or 
unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  Falcon  10 
airplane  must  comply  with  the  part  25 
fuel  vent  and  exhaust  emission 
reqiiirements  of  14  CFR  part  34  and  the 
part  25  noise  certification  requirements 
of  14  CFR  part  36. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
S  21.101(b)(2). 

Special  conditions  are  initially 
applicable  to  the.  model  for  which  they 
are  issued.  Should  Duncan  Aviation, 
Inc.  apply  for  a  supplemental  t)^ 
certificate  to  modify  any  other  model 
included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(i). 

Novel  or  Unnsual  Design  Features 

The  AMD/BA  Model  Falcon  10 
airplane  will  incorporate  the  following 
novel  or  unusual  design  feature:  an  air 
data  display  unit  that  displays  critical 
flight  parameters  to  the  flightcrew. 
These  systems  can  be  susceptible  to 
disruption  to  command  and/or  response 
signals  as  a  result  of  electrical  and 
magnetic  interference.  This  disruption 
of  signals  could  result  in  loss  of  all 
critical  flight  displays  and 
announcement  functions  or  present 
misleading  information  to  the  pilot 


There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  systems  firom 
HIRF.  Increased  power  leveb  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionic/ 
electronic  and  electrical  systems  to 
conmiand  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
prutecUun. 

To  ensure  that  a  level  of  safety  is 
achieved  equival^it  to  that  intended  by 
the  regulations  incorporated  by 
refinance,  special  conditions  are  needed 
for  the  AMD/BA  Model  Falcon  10  as 
modified  by  Duncan  Aviation  Inc.  These 
special  conditions  require  that  new 
avionic/electronic  and  electrical 
systems  such  as  the  air  data  display 
unit,  that  perform  critical  fimctions.  be 
designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  HIRF. 


High-Intensity  Radiated  Fields  (HIRF) 

With  the  trend  toward  increased 
power  levels  from  ground-based 
transmitters,  plus  the  advent  of  space 
and  satellite  communications,  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
digital  avionics  systems  to  HIRF  must  be 
established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
uncertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Fiuthennore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  equipment  through  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown 
with  either  paragraph  1  or  paragraph  2, 
below: 

1.  A  minimum  threat  of  100  volts  rms 
per  meter  electric  field  strength  from  10 
KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 

2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  Table  1 
for  the  frequency  ranges  indicated.  Both 
peak  and  average  field  strength 
components  from  Table  1  are  to  be 
demonstrated. 

Table  1 


Frequency 

ReM  Strength 
(voits  p«r  meter) 

Paak 

Average 

lOkHz-lOO  kHz 

50 

SO 

SO 

100 

SO 

SO 

100 

100 

700 

700 

3000 
3000 

1000 
3000 

?000 
000 

SO 

IOOkHz-500  kHz 

SO 

500  kHz-2MHz 

SO 

2  MHz-30  MHz  

100 

30  MHz-70  MHz  

SO 

70  MHz-100  MHz  

SO 

100  MHz-200  MHz  

100 

200  MHz-400  MHz  

100 

400  MHz-700  MHz  

SO 

700  MHz-1  GHz 

100 

1  GH2-2  GHz 

200 

2  GHz-4  GHz 

200 

4  GHz-6  GHz 

200 

6  GHz-8  GHz 

200 

8  GHz-12  GHz 

300 

12  GHz-18  GHz 

200 

18  GHz-40  GHz 

200 

Note. — The  field  strenglhs  are  expreseed  in  terms 
otpeak  of  the  rooHnean-square  (ims)  over  the  oom- 
ptote  moduialion  period. 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 


Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Avions 
Marcel  Dassault-Breguet  Aviation 
(AMD/BA)  Model  Falcon  10  airplane 
modified  by  Dimcan  Aviation,  hic. 
Should  Dimcan  apply  at  a  later  date  for 
a  supplemental  tjqie  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
these  special  conditions  would  apply  to 
that  model  as  well  under  the  provisions 
of  §  21.101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  AMD/BA 
Model  Falcon  10  airplanes  modified  by 
Duncan  Aviation,  Inc.  It  is  not  a  rule  of 
general  appUcability  and  affects  only 
the  applicant  who  applied  to  the  FAA 
for  approval  of  these  features  on  the 
airolane. 

The  substance  of  the  special 
conditions  for  this  airplane  has  been 
subjected  to  the  notice  and  comment 
period  in  several  prior  instances  and  has 
been  derived  without  substantive 
change  from  those  previously  issued.  It 
is  unlikely  that  prior  public  comment 
would  result  in  a  sigidficant  change 
frt)m  the  substance  contained  herein. 
For  this  reason,  and  because  a  delay 
would  significantly  affect  the 
certification  of  the  airplane,  which  is 
imminent,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportunities  for 
comment  described  above. 

List  of  Sobjeds  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Autboritjr:  49  U.S.C.  106(g),  40113, 44701. 
44702, 44704. 

The  Special  Conditioiis 

Aoccmlingly,  pursuant  to  the 
authwity  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Avions  Marcel 
Dassault-Breguet  Aviation  (AMD/BA) 
Model  Falcon  10  airplanes  modified  by 
Duncan  Aviation.  Inc. 

1.  Protection  from  Unwanted  Effects 
of  High-Intenaty  Radiated  Fields 
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(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

2.  For  the  piupose  of  these  special 
conditions,  Uie  following  definition 
applies:  Critical  Functions:  Functions 
whose  failure  would  contribute  to  or 
cause  a  failure  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Renton,  Washington,  on  January 
9,  2002. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-1507  Filed  1-18-02;  8:45  am] 
BILUNG  COOE  4S10-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2(XMM;E-^7-AD;  Amendment 
3&-12603;  AD  2002-4)1-11] 

RIN  2120-AA64 

Airworthiness  Directives;  Pilatus 
Brttten-Norman  Ltd.  BN-2,  BN-2A,  BN- 
2B,  BN-2T,  BN-2T-4,  and  BN2A  MK.  Ill 
Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adbpts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Pilatus  Britten-Norman 
Ltd.  (Pilatus  Britten-Norman)  BN-2, 
BN-2A,  BN-2B,  BN-2T,  BN-2T-4,  and 
BN2A  MK.  in  series  airplanes.  This  AD 
requires  you  to  repetitively  inspect  the 
throttle  friction-shaft  and  replace  the 
shaft  if  damaged.  This  AD  is  the  result 
of  mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  the  United 
Kingdom.  The  actions  specified  by  this 
AD  are  intended  to  detect  and  correct 
loosening  of  the  throttle  friction 


adjustment  beyond  its  normal  limits. 
Such  a  condition  could  lead  to  damage 
to  the  throttle  friction-adjuster  or  the 
retaining  washer  and  split  pin.  This 
could  allow  the  throttle  quadrant  shaft 
to  laterally  shift  and  impede  the 
operation  of  the  engine  controls. 
DATES:  This  AD  becomes  effective  on 
February  28,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  February  28,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  fit}m 
Pilatus  Britten-Norman  Limited, 
Bembridge,  Isle  of  Wight,  United 
Kingdom  P035  5PR;  telephone:  +44  (O) 
1983  872511;  facsimile:  +44  (0)  1983 
873246.  You  may  view  this  information 
at  the  Federal  Aviation  Administration 
(FAA).  Central  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  2000-CE-47-AD.  901 
Locust,  Room  506,  Kansas  City, 
Missouri  64106;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washii^on,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate,  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  fecsimile:  (816)  329-4090. 
SUPPLEMBfTARY  NffSORMATWN: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  Civil  Airworthiness  Authority 
(CAA),  which  is  the  airworthiness 
authority  for  the  United  Kingdom, 
recently  notified  FAA  that  an  unsafe 
condition  may  exist  £)n  all  Pilatus 
Britten-Norman  BN-2,  BN-2A,  BN-2B. 
BN-2T,  BN-2T-4,  and  BN2A  MK.  Ill 
series  airplanes.  The  CAA  reports  an 
incident  where  the  throttle  friction 
adjuster  loosened  too  far,  causing  the 
split  pin  and  the  washer  on  the  shaft  to 
break. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

The  loosening  of  the  throttle  friction 
adjustment  beyond  its  normal  limits 
coidd  lead  to  damage  to  the  throttle 
friction-adjuster  or  the  retaining  washer 
and  split  pin.  This  could  allow  the 


throttle  quadrant  shaft  to  laterally  shift 
and  impede  the  operation  of  the  engine 
controls. 

Has  FAA  Taken  Any  Action  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  all  Pilatus  Britten- 
Norman  Ltd.  (Pilatus  Britten-Norman) 
BN-2,  BN-2A,  BN-2B,  BN-2T,  BN-2T- 
4,  and  BN2A  MK.  Ill  series  airpl&es. 
This  proposal  was  published  in  the 
Federal  Register  as  a  notice  of  proposed 
rulemaking  (NPRM)  on  November  7, 
2001  (66  FR  56248).  The  NPRM 
proposed  to  repetitively  inspect  the 
throttle  friction-shaft  and  replace  the 
shaft  if  damaged. 

Was  the  Public  Invited  To  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determinatioii 

What  Is  FAA's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 
— Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  vinsafe 

condition;  and 
— ^Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate'that  this  AD  affects  118 
airplanes  in  the  U.S.  registry. 

What  is  the  cost  impact  of  this  AD  on 
owners/operators  of  the  affected 
airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  inspection: 


Labor  cost 


1  work  hour  x  $60  per  hour  =  $60 


Parts  cost 


$1 


Total  cost 
per  airplane 


$61 


Total  cost  on  U.S. 
operators 


$61  X  118  =  $7,198. 


We  estimate  the  following  costs  to 
accomplish  any  necessary  replacements 
that  will  be  required  based  on  the 


results  of  the  inspection.  We  have  no 
way  of  determining  the  number  of 


airplanes  that  may  need  such 
replacement: 


17a<l<n.ai    Baoistar  /  Vnl      RT     Mn      lA/TiiocHav     lamiarv    9.7      9nn9/Riil»«    an/I    RooilinHons 
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{                            I  abor  cost 

Parts  cost 

Total  cost  per 
airplane 

16  wofK  hour  X  S60  oer  hour  =  S960     

$230 

$1,190 

Is  There  a  Modification  I  Can 
Incorporate  Instead  ofRepetively 
Inspecting  the  Throttle  Friction-Shaft? 

The  FAA  has  determined  that  long- 
tenn  continued  operational  safety 
would  he  hetter  assured  by  design 
changes  that  remove  the  source  of  the 
problem  rather  than  by  repetitive 
inspections  or  other  special  procedures. 
With  this  in  mind,  we  vnU  continue  to 
work  with  Pilatus  Britten-Norman  in 
collecting  information  and  in 
performing  fatigue  analysis  to  determine 
whether  a  futiue  design  change  may  be 
necessary. 


Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regiilations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 


"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 


f39.13    [Anmnded] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follo\ys: 
2002-01-11     Pilatus  Britten-Norman  LTD.: 

Amendment  39-12603;  Docket  No. 
2000-CE-47-AD. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  Models  BN-2,  BN-2A.  BN- 
2A-2,  BN-2A-3.  BN-2A-6.  BN-2A-8,  BN- 
2A-9.  BN-2A-20,  BN-2A-21.  BN-2A-26, 
BN-2A-27.  BN-2B-20,  BN-2B-21,  BN-2B- 
26.  BN-2B-27,  BN-2T,  BN-2T-4R,  BN2A 
MK.  m,  BN2A  MK.  in-2,  and  BN2A  MK.  ffl- 
3  airplanes,  all  serial  numbers,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  loosening  of  the  throttle 
friction  adjustment  beyond  its  normal  limits. 
Such  a  condition  could  lead  to  damage  to  the 
throttle  friction-adjuster  or  the  retaining 
washer  and  split  pin.  This  could  allow  the 
throttle  quadrant  shaft  to  laterally  shifr  and 
impede  the  operation  of  the  engine  controls. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliarwe 


Procedures 


(1)  Irtspect  the  throttle  frictiorvshaft  for  damage. 
Replace  the  split  pin  and  washer. 


(2)  If  damage  is  found  on  the  throttle  friction- 
shdft,  replace  shaft 


Inspect  within  100  hours  time-in-service  (TIS) 
after  Fet>ruary  28,  2002  (the  effective  date 
of  ttiis  AD),  and  thereafter  at  intervals  not  to 
exceed  100  hours  TIS.  Accomplish  the  re- 
placements prior  to  further  flight  after  each 
inspection. 

Before  further  flight  after  each  inspection 
where  damage  Is  found. 


In  accordance  with  the  Procedures  section  of 
BN  Sennce  Bullitin  BN2/SB.272,  dated  July 
1,2000. 


In  accordance  with  ttie  Procedures  section  of 
BN  Service  Bulletin  BN2/SB.272,  dated  July 
1.2000. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Manager,  Small  Airplane 
Directorate,  approves  your  alternative. 
Submit  your  request  through  an  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  Small  Airplane  Directorate. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 


that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modifrcation, 
alteration,  or  repair  on  the  imsafe  condition 
addressed  by  this  AD:  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 


(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  die  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
BN  Service  Bulletin  BN2/SB.272.  dated  July 
1,  2000.  The  Director  of  the  Federal  Register 
approved  this  incorporation  by  reference 
under  5  U.S.C.  552(a)  and  1  CFR  part  51.  You 
can  get  copies  from  Pilatus  Britten-Norman 
Limited,  Bembridge,  Isle  of  Wight,  United 
Kingdom  P03S  5PR.  You  can  look  at  copies 
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at  the  FAA,  Central  Region,  OfRce  of  the 
Regional  Counsel,  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  British  AD  003-07-2000,  dated  August  22, 
2000. 

(i)  IVhen  does  this  amendment  beCome 
effective?  This  amendment  becomes  effective 
on  February  28,  2002. 

Issued  in  Kansas  City,  Missouri,  on  January 
11,  2002. 

Michael  Gallagher, 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  02-1222  Filed  1-18-02;  8:45  am) 
BOUNG  CODE  4910-13-4J 


D^ARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicet  No.  99-CE-80-AO;  AnMndmant  3»- 
12602;  AD  2002-4)1-10] 

RIN  212a-AA64 

Airworthiness  Directives;  Raytheon 
Aircraft  Company  Beech  Models  65- 
90, 65-A90, 65-.A90-1, 65-A90^,  B90, 
C90,  C90A,  E90,  and  H-90  Airplanes 

agency:  Federal  Aviation 
Administration,  EXDT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  certain  Raytheon  Aircraft 
Company  (Raytheon)  Beech  Models  65- 
90,  65-A90,  65-A90-1,  65-A90-4,  B90, 
C90,  C90A,  E90,  and  H-90  airplanes. 
This  AD  reqiiires  you  to  repetitively 
inspect  the  main  landing  gear  upper 
torque  knees  and  lower  torque  knees  for 
evidence  of  fatigue  cracks;  and  replace 
any  torque  knee  with  evidence  of  fatigue 
cracks.  This  AD  is  the  result  of  reports 
of  many  incidents  of  main  landing  gear 
torque  knees  cracking  or  breaking  on  the 
above-referenced  airplanes.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  replace  cracked  main  landing 
gear  torque  knees,  which  could  result  in 
failure  of  the  main  landing  gear  and 
consequent  loss  of  control  of  the 


airplane  during  takeoff,  landing,  or 
other  ground  operations. 
DATES:  This  AD  becomes  effective  on 
February  22,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the 
regulations  as  of  February  22,  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Raytheon  Aircraft  Company,  P.O.  Box 
85,  Wichita,  Kansas  67201-0085; 
telephone:  (800)  429-5372  or  (316)  676- 
3140;  or  on  the  internet  at  <http:// 
www.raytheonaircraft.com/support/ 
pubs/pdf/sb/32-3134rl.pdf>  and 
<http://www.raytheonaircraft.com/ 
support/pubs/pdf/sb/32-31 1 6.pdf>. 
These  files  are  in  Adobe  PortalJle 
Document  Format.  The  Acrobat  Reader 
is  available  at  <http://www.adobe.com/ 
>.  You  may  view  this  information  at  the 
Federal  Aviation  Administration  (FAA), 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
99-CE-80-AD,  901  Locust,  Room  506, 
Kansas  City,  Missouri  64106;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  iNFORMATK>N  CONTACT:  Mr. 
Steven  E.  Potter,  Aerospace  Engineer, 
FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Wichita,  Kansas  67209;  telephone:  (316) 
946-4124;  facsimile:  (316)  946-^407.     , 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Events  Have  Caused  This  AD? 

The  FAA  has  received  reports  of 
many  incidents  of  fatigue  cracks 
occurring  on  main  landing  gear  torque 
knees.  There  have  been  at  least  four 
reports  where  the  main  landing  gear 
separated  bom  the  airplane. 

The  cause  of  this  problem  is 
cumulative  fatigue  damage  on  the  main 
landing  gear  torque  knees. 

What  Is  the  Potential  Impact  if  FAA 
Took  No  Action? 

This  condition,  if  not  corrected,  could 
result  in  the  failure  of  the  main  landing 
gear  while  the  airplane  is  in  operation 
with  consequent  loss  of  control  of  the 
airplane  during  takeoff,  landing,  or 
other  groimd  operations. 


Has  FAA  Taken  AnyActipn  to  This 
Point? 

We  issued  a  proposal  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  to  include  an  AD  that 
would  apply  to  certain  Raytheon  Beech 
Models  65-90,  65-A90,  65-A90-1,  65- 
A90-4,  B90,  COO,  C90A,  E90,  and  H-90 
airplanes.. This  proposal  was  published 
in  the  Federal  Register  as  a  notice  of 
proposed  rulemaking  (NPRM)  on 
August  27.  2001  (66  FR  44988).  The     ' 
NPRM  proposed  to  require  you  to 
repetitively  inspect  the  main  landing 
gear  upper  torque  knees  and  lower 
torque  knees  for  evidence  of  fatigue 
cracks;  and  replace  any  torque  knee 
with  evidence  of  fatigue  cracks. 

Was  the  Public  Invited  to  Comment? 

The  FAA  encouraged  interested 
persons  to  participate  in  the  making  of 
this  amendment.  We  did  not  receive  any 
comments  on  the  proposed  rule  or  on 
our  determination  of  the  cost  to  the 
public. 

FAA's  Determination 

What  is  FAA 's  Final  Determination  on 
This  Issue? 

After  careful  review  of  all  available 
information  related  to  the  subject 
presented  above,  we  have  determined 
that  air  safety  and  the  public  interest 
require  the  adoption  of  the  rule  as 
proposed  except  for  minor  editorial 
corrections.  We  have  determined  that 
these  minor  corrections: 

— ^Provide  the  intent  that  was  proposed 

in  the  NPRM  for  correcting  the  unsafe 

condition;  and 
— ^Do  not  add  any  additional  burden 

upon  the  public  than  was  already 

proposed  in  the  NPRM. 

Cost  Impact 

How  Many  Airplanes  Does  This  AD 
Impact? 

We  estimate  that  this  AD  affects  2,124 
airplanes  in  the  U.S.  registry. 

What  Is  the  Cost  Impact  of  This  AD  on 
Owners/Operators  of  the  Affected 
Airplanes? 

We  estimate  the  following  costs  to 
inspect  the  landing  gear  torque  knees: 


LatXKCOSt 


20  workhours  x  $60  per  hour  =  $1200 


Parts  cost 
per  airplane 


$50 


Total  cost 
per  airplane 


$1,250 


Total  cost  U.S. 
operators 


$1,250x2,124 
$2,655,000. 


C>.^__.l    D. 
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The  manufacturer  will  allow  warranty 
credit  to  the  extent  noted  in  the  service 
bulletin. 

These  costs  only  take  into  account  the 
costs  of  the  initial  inspection.  We  have 
no  way  of  determining  the  number  of 


repetitive  inspections  each  owner/ 
operator  will  incur  over  the  life  of  the 
affected  airplane. 

We  estimate  the  following  costs  to  do 
any  necessary  torque  knee  replacements 
that  would  be  required  based  on  the 


results  of  the  inspection.  We  have  no 
way  of  determining  the  number  of 
airplanes  that  nxay  need  such 
replacement: 


Labor  cost 

Parts  cost  per 
airplane 

Total  cost  per 
airplane 

8  wofWxxjrs  X  $60  per  hour  -  $480 

$3,286 

$3,766 

Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distiibution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26, 1979):  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  final 
evaluation  prepared  for  this  action  is 


contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safe^. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

S  39.13    [Anwnded] 

2.  FAA  amends  §  39.13  by  adding  a 
new  AD  to  read  as  follows: 

2002-01-.10    Raytheon  Aircraft  Company: 

Amendment  39-12602;  Docket  No.  99- 
CE-eD-AD. 


(a)  What  airplanes  are  affected  By  this  AD? 
This  AD  affects  the  following  Beech  airplane 
models  and  serial  numbers  that  are 
certificated  in  any  cat^ory: 


Model 

Serial  Nos. 

65-90,  65-A90. 

B90.  C90. 

arid  C90A. 

65-A90-1   

65-A90-4  

E90  

H-90  

U-1  through  LJ-1559.  i» 

LM-1  through  LM-1 41. 
LU-1  through  LU-16. 
LW-1  through  LW-347. 
LL-1  through  LL-61. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
above  airplanes  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  replace  cracked  main  landing 
gear  torque  knees,  which  could  result  in 
foilure  of  the  main  landing  gear  with 
consequent  loss  of  control  of  the  airplane 
during  takeoff,  landing,  or  other  ground 
operations. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


Procedures 


(1)  Inspect  the  main  landing  gear  upper  torque 
knee  and  kMver  torque  knee  for  fatigue 
cracks. 


(2)  If  fatigue  cracks  are  fourxl  In  the  main  land- 
ing gear  torque  knees  during  any  inspection 
required  t>y  this  AD.  replace  the  oacked 
torque  knees. 


Inspect  vvithin  ttie  next  100  hours  time-in-serv- 
ne  (TIB)  after  FetHuary  22,  2002  (the  effec- 
tive date  of  this  AD),  and  tfiereafter  at  inter- 
vals not  to  exceed  1 ,000  hours  US. 

Before  further  flight  after  the  Inspection  


(3)  When  both  Itte  left  and  right  main  landing 
gear  upper  and  tower  torque  knees  are  re- 
placed with  new  upper  torque  knees  (part 
number  50-^10032-12)  and  new  tower 
torque  knees  (part  numtier  50-^10295-25). 
the  repetitive  inspection  requirBment  of  this 
AD  is  no  tonger  required. 


You  may  replace  all  torque  knees  at  any  time, 
except  for  those  torque  knees  thatt  are 
found  with  evidence  of  fatigue  cracks.  Such 
torque  knees  must  be  replaced  before  fur- 
ttier  flight,  as  required  t>y  paragraph  (d)(2) 
of  this  AD. 


Do  the  action  foitowing  the  Accomplishment 
Instrudtons  paragraph  of  Raytfieon  Aircraft 
Mandatory  Sennce  Bulletin  SB  32-3134, 
Reviston  1 .  Revised:  July  1999,  and  the  ap- 
plicabte  airplane  maintenance  manual. 

Do  the  actton  foNowing  the  Accomplishment 
Instructions  paragraph  of  Raytheon  Aircraft 
(tocommended  Servwe  Bulletin  SB  32- 
3116,  Issued:  October  1999.  and  the  appli- 
cable airplane  model  maintenance  manual. 

Do  the  actton  foitowing  the  Accomplishment 
Ins^ucttons  paragraph  of  Raytheon  Aircraft 
ftocommended  Sennce  Bulletin  SB  32- 
3116,  Issued:  October  1999,  and  the  appN- 
cabie  airplane  mainienance  manual. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Maiuger,  Wichita  Aircraft 
Certification  Office  (ACO),  approves  your 


alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager.  Wichita  ACO. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 


regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
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compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Steven  E.  Potter, 
Aerospace  Engineer,  Wichita  Aircraft 
Certification  Office,  FAA,  1801  Airport  Road, 

,  Room  100,  Wichita,  Kansas  67209;  telephone: 
(316)  946-4124;  facsimile:  (316)  946-4407. 

(g)  What  if  I  need  to  fly  the  airplane  to" 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Raytheon  Mandatory  Service  Bulletin  SB  32- 
3134,  Revision  1.  Revised:  July  1999.  and 
Raytheon  Recommended  Service  Bulletin  SB 
32-3116.  Issued:  October  1999:  The  Director 
of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  can  get  copies 
from  Raytheon  Aircraft  Company.  P.O.  Box 
85.  Wichita,  Kansas  67201-0085;  or  on  the 
Internet  at  <http:// 

www.raytheonaircraft.com/support/pubs/ 
pdf/sb/32-3134rJ.pdf>  and  <http:// 
www.raytheonaircraft.com/support/pubs/ 
pdf/sb/32-3J16.pdf>.  These  files  are  in 
Adobe  Portable  Document  Format.  The 
Acrobat  Reader  is  available  at  <http:// 
www.adobe.com/>.  You  can  look  at  copies  at 
the  FAA,  Central  Region,  Office  of  the 
Regional  Coiinsel,  901  Locust,  Room  506. 
Kansas  City.  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW..  suite  700,  Washington,  DC. 

(i)  VWien  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  February  22,  2002. 

Issued  in  Kansas  City.  Missouri,  on  January 
10.  2002. 

Michael  Gallagher. 

Manager,  Small  Airplane  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-1206  Filed  1-16-02;  8:45  am) 
BtlMG  CODE  4»10-1»4I 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatralion 

14  CFR  Part  39 

[Docket  No.  2002-NM-01-AD;  Amendment 
39-12608;  AO  2002-01-14] 

RIN  2120-AA64 

Aiiworthlnaaa  Diractlvea;  AirtHia  Model 
A319,  A320,  and  A321  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD). 
applicable  to  certain  Airbus  Model 
A319,  A320,  and  A321  series  airplanes, 
that  ciurently  requires  aui  in-situ  one- 
time detailed  visual  inspection  of 
Draeger  Type  I  oxygen  containers, 
located  in  the  passenger  service  units, 
and  Draeger  Type  II  oxygen  containers, 
located  in  the  utility  areas,  for  the 
presence  of  foam  pads.  That  action  also 
currently  requires  the  installation  of  a 
new  foam  pad,  if  necessary;  and  other 
actions  to  ensure  proper  operation  of  the 
masks.  This  amendment  retains  those 
requirements  and  expands  the 
applicability  of  the  existing  AD  to 
include  additional  airplanes  that  were 
inadvertently  excluded  fixjm  that  AD. 
The  actions  specified  in  this  AD  are 
intended  to  prevent  failure  of  the 
oxygen  containers  to  deliver  oxygen  to 
the  passengers  in  the  event  of  a  rapid 
decompression  or  cabin 
depressurization.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 
DATES:  Effective  January  22,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  11,  2002  (66  FR  66739,  dated 
December  27,  2001). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  25,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
01-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anm-iarcomment@faa.gov.  Comments 
sent  via  fax  or  the  Litemet  must  contain 
"Docket  No.  2002-NM-Ol-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

Tlie  service  information  referenced  in 
this  AD  may  be  obtained  firom  Airbus 
Industrie,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 


Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700.  Washington,  DC. 
FOR  FURTHER  INFORMATKM  CONTACT:  Tim 
Dulin.  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
9805&-4056;  telephone  (425)  227-2141; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION:  On 
December  17.  2001,  the  FAA  issued  AD 
2001-26-10,  amendment  39-12574  (66 
FR  66739,  December  27,  2001). 
applicable  to  certain  Airbus  Model 
A319.  A320.  and  A321  series  airplanes, 
to  require  an  in-situ  one-time  detailed 
visual  inspection  of  Draeger  Type  I 
oxygen  containers,  located  in  the 
passenger  service  imits,  and  Draeger 
Type  II  oxygen  containers,  located  in 
the  utility  areas,  for  the  presence  of 
foam  pads.  That  action  also  requires  the 
installation  of  a  new  foam  pad,  if 
necessary;  and  other  actions  to  ensure 
proper  operation  of  the  masks.  The 
actions  required  by  that  AD  are 
intended  to  prevent  failure  of  the 
oxygen  containers  to  deliver  oxygen  to 
the  passengers  in  the  event  of  a  rapid 
decompression  or  cabin 
depressurization. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2001-26-10, 
the  FAA  has  become  aware  that  some 
airplanes  were  inadvertently  excluded 
from  the  applicability  of  that  AD.  The 
applicability  of  that  AD  specified  only 
"Model  A319,  A320.  and  A321  series 
airplanes,  certificated  in  any  category, 
having  manufactiu^r  serial  numbers 
1035  and  1384  inclusive."  However,  it 
was  our  intent  for  the  applicability  to  be 
the  same  as  that  specified  in  the 
effectivity  of  Airbus  Service  Bulletin 
A32(>-35-1022,  dated  June  27,  2001. 
Therefore,  we  have  determined  that  it  is 
necessary  to  supersede  AD  2001-26-10 
to  expand  the  applicability  to  include 
the  additional  airplanes  listed  in  that 
Airbus  service  bulletin. 

U.S.  Type  Certification  of  the  Airplane 
Models 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Explanation  of  Requirements  of  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD 
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2001-26-10  to  continue  to  require  an 
in-situ  one-time  detailed  visual 
inspection  of  E)raeger  Type  I  oxygen 
containers,  located  in  the  passenger 
service  units,  and  Draeger  Type  11 
oxygen  containers,  located  in  the  utility 
areas,  for  the  presence  of  foam  pads. 
This  action  also  continues  to  require  the 
installation  of  a  new  foam  pad,  if 
necessary;  and  other  actions  to  ensure 
proper  operation  of  the  masks.  This 
amendment  retains  those  requirements 
and  expands  the  applicability  of  the 
existing  AD  to  include  additional 
airplanes  that  were  inadvertently 
excluded  from  that  AD. 

Detenninatiob  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  nde.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submittiag  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  mclude  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  alter  the  closing  date  for  comments. 


in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
siunmarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-Ol-AD."  The 
postcard  will  be  date  stsmiped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regiilatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26. 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  imder  DOT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39->AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39  13  is  amended  by 
removing  amendment  39-12574  (66  FR 
66739,  December  27,  2001),  and  by 
adding  a  new  airworthiness  directive 
(AD),  amendment  39-12608,  to  read  as 
follows: 

2002-01-14    Airbus  Industrie:  Amendment 
39-12608.  Docket  2002-NM-Ol-AD. 
Supersedes  AD  2001-26-10, 
Amendment  39-12574.    - 

Applicability:  Model  A319,  A320,  and 
A321  series  airplanes;  certincated  in  any 
category;  as  listed  in  Airbus  Service  Bulletin 
A320-35-1022,  dated  June  27,  2001. 

Note  1:  This  AD  applies  to  each  airplane 
identiBed  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modifled,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  oxygen  containers 
to  deliver  oxygen  to  the  passengers  in  the 
event  of  a  rapid  decompression  or  cabin 
depressurization;  accomplish  the  following: 

Inspection,  Installation,  and  Other  Actions 

(a)  Within  600  flight  hours  after  the 
effective  date  of  this  AD,  do  an  in-situ  one- 
time detailed  visual  inspection  of  Draeger 
Type  I  (three/four-mask)  oxygen  containers, 
located  in  the  passenger  service  units,  and 
Draeger  Type  D  (two-mask)  oxygen 
containers,  located  in  the  utility  areas,  for  the 
presence  of  foam  pads,  per  Airbus  Service 
Bulletin  A320-35-1022,  dated  June  27,  2001. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lifting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  If  all  foam  pads  are  installed,  before 
further  flight,  complete  the  other  actions 
(including  repacking  the  masks  in  the  correct 
position;  checking  the  masks,  tubes,  and 
lanyards  for  correct  stowage;  and  doing  a 
manual  release  test  and  an  operational  test) 
specified  in  the  Accomplishment 
Instructions  of  the  service  bulletin  to  ensure 
proper  operation  of  the  masks. 

(2)  If  any  foam  pad  is  missing,  before 
further  flight,  install  a  foam  pad  in  the 
applicable  oxygen  container,  and  complete 
the  other  actions  (including  repacking  the 
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masks  in  the  correct  position;  checking  the 
masks,  tubes,  and  lanyards  for  correct 
stowage;  and  doing  a  manual  release  test  and 
an  operational  test)  specified  in  the 
Accomplishment  Instructions  of  the  service 
bulletin  to  ensure  proper  operation  of  the 
masks. 

Spares 

(b)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  on  any  airplane  a  Draeger 
Type  I  or  Draeger  Type  II  oxygen  container 
unless  it  has  been  inspected  and  other 
actions  done  per  Airbus  Service  Bulletin 
A320-35-1022,  dated  June  27,  2001. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116,  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Fli^t  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(e)  The  actions  shall  be  done  in  accordance 
with  Airbus  Service  Bulletin  A32Q-35-1022, 
dated  June  27,  2001.  This  incorporation  by 
reference  was  approved  previously  by  the 
Director  of  the  Federal  Register  as  of  January 
11,  2002  (66  FR  66739,  December  27,  2001). 
Copies  may  be  obtained  from  Airbus 
Industrie  1  Rond  Point,  Maurice  Bellonte, 
31707  Blagnac  Cedex,  France.  Copies  may  be 
inspected  at  the  FAA.  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
363(B),  dated  August  8,  2001. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
January  22,  2002. 

Issued  in  Renton,  Washington,  on  January 
14,  2002. 
ViL.Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-1419  Filed  1-18-02;  8:45  am] 
HLLWQ  CODE  4M0-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-32-AD;  Amendment 
39-12606;  AD  2002-01-12] 

RIN  2120-AA64 

Airworthiness  Directives;  General 
Electric  Company  GE90  Series 
Turt)ofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

summary:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  General  Electric  Company 
(GE)  GE90  series  turbofan  engines.  This 
amendment  requires  removing  from 
service  high  pressure  turbine  (HPT) 
interstage  seals,  identified  by  GE.as  the 
pre-life-improved  rotor  (pre-LIR) 
configuration,  and  installing  a  new 
design,  identified  by  GE  as  the  life 
improved  rotor  (LIR)  configuration  seal. 
This  amendment  also  requires  a  new 
lower  life  limit  for  the  LIR  configiu^tion 
seal.  This  amendment  is  prompted  by 
an  tmcontained  engine  failiwe  which 
occiu«d  during  a  factory  development 
engine  ground  test.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  failiu^  of  the  HPT  interstage 
seal  that  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane. 

DATES:  Effective  date  February  26,  2002. 
ADDRESSES:  This  information  may  be 
examined,  by  appointment,  at  the 
Federal  Aviation  Administration  (FAA), 
New  England  Region,  Office  of  the 
Regional  Coimsel,  12  New  England 
Executive  Park,  Burlington,  MA;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street.  NW..  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
E.  Golinski.  Aerospace  Engineer.  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone:  (781)  238-7135;  fax: 
(781)  238-7199. 
SUPPL£MENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to 
General  Electric  Company  (GE)  GE90 
series  tiu'bofan  engines  was  published 
in  the  Federal  Register  on  September 
27,  2001.  That  action  proposed  to 
require  removing  from  service  high 
pressure  tiubine  (HPT)  interstage  seals, 
identified  by  GE  as  the  pre-life- 


improved  rotor  (pre-LIR)  configuration, 
and  installing  a  new  design,  identified 
by  GE  as  the  life  improved  rotor  (LIR) 
configuration  seal,  and  to  require  a  new 
lower  life  limit  for  the' LIR  configiuation 
seal. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comment  received. 

One  commenter  requests  that 
paragraph  (c)  of  the  proposal  be  revised 
or  deleted.  Paragraph  (c)  proposed  to 
prohibit  the  installation  of  hn*T 
interstage  seal  P/N's  1711M20P08. 
1711M20P14, 1711M20P16,  and 
1711M20P17  into  any  engine  after  the 
effective  date  of  the  AD.  The  commenter 
believes  this  requirement  may  result  in 
an  undue  burden  for  lease  pool  engines 
since  it  would  require  the  removal  of  an 
interstage  seal  that  had  considerable 
remaining  life.  The  commenter  believes 
there  would  be  no  imsafe  condition  in 
allowing  continued  operation  of  that 
seal  up  to  the  maximiun  number  of 
cycles-since-new,  or  up  to  December  31, 
2006,  the  end  date  stated  in  the 
proposal. 

Tne  FAA  does  not  agree.  The  FAA 
believes  the  commenter's  request  is 
driven  by  the  economic  benefits  that 
would  be  realized  from  conunenter's 
lease  pool  engines.  This  pool  of  engines 
is  a  very  small  minority  of  the  total 
GE90  engine  fleet.  If  the  commenter's 
request  were  adopted,  however,  the 
entire  GE90  fleet  would  have  no 
restrictions  on  the  reuse  of  a  pre-LIR 
HPT  interstage  seal,  which  is  not  the 
FAA's  intent.  The  FAA  believes  that  the 
minority  of  lease  pool  engines  owned  by 
the  commenter  can  be  addressed  by  the 
alternative  methods  of  compliance 
process  on  a  case-by-case  basis  if 
required. 

After  careful  review  of  the  available 
data,  including  the  comment  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 

Economic  Analysis 

There  are  approximately  232  GE90- 
76B,  -77B,  -85B,  -90B,  and  -94B  series 
turbofan  engines  of  the  affected  design 
in  the  worldwide  fleet.  The  FAA 
estimates  that  36  engines  installed  on 
airplanes  of  U.S.  registry,  with  one 
domestic  operator,  would  be  affected  by 
this  AD.  The  FAA  estimates  that  the 
cost  for  replacing  the  pre-UR  HPT 
interstage  seals  is  $536,340,  based  on  an 
assumption  of  how  many  seals  will  be 
replaced  prior  to  reaching  the  full 
retirement  life.  The  FAA  also  estimates 
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that  the  LIR  HPT  interstage  seal  life 
reduction  cost  will  be  $3,396,820,  and  is 
based  on  the  pro-rated  costs  of  HPT 
interstage  seals  that  will  be  removed 
due  to  the  reduced  life  limit.  Based  on 
these  figiu«s,  the  total  cost  of  the  AD  on 
U.S.  operators  is  estimatec^  to  be 
$3,933,160. 

Regulatory  Analysis 

This  final  rule  does  not  nave 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  EKDT 
Regulatory  Policies  and  Procediues  (44 
FR  11034.  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Sulqects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety.  j 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 


1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Anthority:  49  U.S.C.  106(g).  40113, 44701. 

S38.13    [AnMnded] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-01-12    General  Electric  Compaii3r: 

Amendment  39-12606.  Docket  No. 

2001-NE-32-AD. 
Applicability:  This  ainvorthiness  directive 
(AO)  is  applicable  to  General  Electric 
Company  (GE)  GE90-76B,  -77B.  -85B.  -90B, 


and  -94B  turbofan  engines  with  high 
pressure  turbine  (HPT)  interstage  seals  part 
numbers  (P/Ns)  1711M20P08, 1711M20P14. 
1711M20P16,  1711M20P17,  and 
1847M96P02  installed.  These  engines  are 
installed  on,  but  not  limited  to  Boeing  777 
airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Compliance  with  this  AD  is 
required  as  indicated,  unless  already  done. 

To  preyent  failiu^e  of  the  HPT  interstage 
seal  that  could  result  in  an  uncontained 
engine  failure,  and  damage  to  the  airplane, 
do  the  following: 

Replacement  of  HPT  Interstage  Seals  VIS's 
171lNf20P08, 1711M20P14, 1711M20F16, 
and  1711M20P17 

(a)  For  GE90-76B,  -77B.  -85B,  -90B 
engines  with  HPT  interstage  seals  P/N's 
1711M20P08. 1711M20P16,  and 
1711M20P17  installed,  and  GE90-76B  and 
-77B  engines  with  interstage  seal  P/N 
1711M20P14  installed,  replace  seals  at  next 
shop  visit  piece-part  exposure  with  a 
serviceable  HPT  interstage  seal,  after  the 
effective  date  of  this  AD,  but  not  to  exceed 
4,800  cycles-since-new  (CSN),  or  befoi% 
December  31,  2006,  whichever  occurs  earlier. 

(b)  For  GE90-85B  and  -90B  engines  with 
HPT  interstage  seal  P/N  1711M20P14 
installed,  replace  seal  at  next  shop  visit 
piece-part  exposure  with  a  serviceable  HPT 
interstage  seal,  after  the  effective  date  of  this 
AD,  but  not  to  exceed  2,800  CSN,  or  before 
December  31,  2006,  whichever  occurs  earlier. 

(c)  After  the  effective  date  of  this  AD,  do 
not  install  any  HPT  interstage  seal  P/N's 
1711M20P08. 1711M20P14.  1711M20P16. 
and  1711M20P17  into  an  engine. 

Reduced  Life  Limit 

(d)  For  engines  with  HPT  interstage  seals 
P/N  1847M96P02  installed,  remove  engine 
from  service  before  exceeding  the  reduced 
cyclic  life  limit  of  3,500  CSN. 

(e)  This  AD  establishes  a  new  cyclic  life 
limit  for  HPT  interstage  seal,  P/N 
1847M96P02.  Except  as  provided  in 
paragraph  (g)  of  this  AO,  no  alternate  life 
limits  for  this  part  may  be  approved. 

Definition 

(f)  For  the  ptupose  of  this  AD.  a  shop  visit 
piece-part  exposure  is  defined  as  an  engine 
removal  for  maintenance  that  cannot  be 
performed  while  installed  on  the  airplane, 
and  that  the  HPT  interstage  seal  is 
completely  disassembled  when  done  in 
accordance  with  the  disassembly  instructions 
of  the  engine  manual. 


Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine  ' 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Eflective  Date 

(i)  This  amendment  becomes  effective  on 
February  26,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
)anuary  14,  2002. 
Thomas  Boudreau, 
Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  02-1453  Filed  1-18-02;  8:45  am] 
SHJJNG  COOe  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
FMIeral  Aviation  Administretion 

14  CFR  Part  39 

[Dockat  No.  2001-SW-64-AD;  Ammdinent 
3»-12604;  AD  2001-26-52] 

Rm2120-AA64 

Airworthinesa  Diracthwa;  Eurocopter 
DautacMand  GmbH  Modal  EC135 


AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Register  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2001-26-52,  which  was  sent  previously 
to  all  known  U.S.  owners  and  operators 
of  Eurocopter  Deutschland  GmbH  (ECD) 
Model  EC135  helicopters  by  individual 
letters.  This  AD  requires,  before  further 
Instrument  Flight  Rule  (IFR)  flight, 
inserting  a  copy  of  the  AD  into  the 
Limitations  Section  of  the  Rotorcraft 
Flight  Manual  (RFM)  and  replacing  each 
affected  Smart  MuhiJFunction  Display 
(SMD45H)  as  specified.  Removing  the 
AD  firom  tiie  RFM  is  required  after 
replacing  each  afiiected  SMD45H.  This 
AD  is  prompted  by  the  discovoy  of  an 
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error  in  the  assembly  of  an  internal 
connector  of  the  SMD45H  that 
sometimes  results  in  an  inversion  of  the 
display  information.  The  SMD45H 
provides  the  flightcrew  with  essential 
flight  and  navigation  information.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  erroneous  flight  or 
navigation  display  information, 
produced  by  a  faulty  SMD45H.  and 
subsequent  loss  of  control  of  the 
helicopter. 

dates:  Effective  February  6,  2002  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2001-26-52.  issued  on 
December  19,  2001.  which  contained 
the  requirements  of  this  amendment. 

Ck)inments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  25.  2002. 

addresses:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Ck)unsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
64-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  RiUes  Docket  at  the  following 
address:  9-asw-adcomments@fea.gov. 
FOR  RJRTHER  INFORMATION  CONTACT: 
Jorge  Castillo.  Aviation  Safety  Engineer. 
FAA.  Rotoroaft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth.  Texas 
76193-0110,  telephone  (817)  222-5127. 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On 
December  19.  2001.  the  FAA  issued 
Emergency  AD  2001-26-52  for  ECD 
Model  EC135  helicopters  which 
requires,  before  further  IFR  flight, 
inserting  a  copy  of  the  AD  into  the 
Limitations  Section  of  the  RFM  and 
replacing  each  affected  SMD45H  as 
specified.  Removing  the  AD  from  the 
RFM  is  required  after  replacing  each 
affected  SMD45H.  That  action  was 
prompted  by  the  discovery  of  an  error 
in  the  assembly  of  an  intranal  connector 
of  the  SMD45H  that  sometimes  results 
in  an  inversion  of  the  display 
information.  The  SMD45H  provides  the 
flightcrew  with  essential  flight  and 
navigation  information.  The  emergency 
AD  was  issued  to  prevent  erroneous 
flight  or  navigation  display  information, 
produced  by  a  faulty  SMD45H,  and 
subsequentlossof  control  of  the  . 

helicopter. 

The  FAA  has  reviewed  ECD  Alert 
Service  Bulletin  EC135-31A-002, 
Revision  2.  dated  November  15,  2001 
(ASB).  The  ASB  specifies,  in  order  to 
resume  IFR  operation,  to  immediately 
replace  certain  SMD45Hs.  The  ASB  also 
specifies  afRinng  placards  and  insertiag 
RFM  siqipiements  informing  the  pilot  of 


display  anomalies,  certain  restrictions, 
and  certain  limitations  until  all 
SMD45HS  have  been  replaced. 

The  Luftfahrt-Bimdesamt  (LBA),  the 
airworthiness  authority  for  the  Federal 
Republic  of  Germany,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
ECD  Model  EC135  helicopters.  The  LBA 
advises  that  sometimes  an  inversion  of 
the  symbols  occurs  on  some  of  the 
SMD45HS.  The  LBA  classified  the  ASB 
as  mandatory  and  issued  AD  No.  2001- 
306/3,  dated  November  15,  2001,  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  the  Federal 
Republic  of  Germany. 

This  helicopter  model  is 
manufactured  in  the  Federal  Republic  of 
Germany  and  is  type  certificated  for 
operation  in  the  United  States  tmder  the 
provision  of  14  CFR  21.29  and  the 
applicable  bilateral  agreement.  Pursuant 
to  this  bilateral  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operations  in  flie  United 
States. 

Since  the  unsafe  condition  described 
is  likely  to  exist  or  develop  on  other 
helicopters  of  the  same  type  design,  the 
FAA  issued  Emergency  AD  2001-26-52 
to  prevent  erroneous  flight  or  navigation 
display  information,  produced  by  a 
faulty  SMD45H.  and  subsequent  loss  of 
control  of  the  helicopter.  The  AD 
requires,  before  further  IFR  flight,  the 
foUowing: 

•  Inserting  a  copy  of  the  AD  into  the 
Limitations  Section  of  the  RFM  to 
prohibit  IFR  flight  until  the  affected 
SMD4SHS  are  replaced. 

•  Replacing  each  affected  SMD45H 

with  the  corresponding  SMD45Hs  as 

specified  in  the  AD. 

•  After  replacing  the  SMD45HS  in 

accordance  with  the  AD.  removing  the 
AD  from  the  RFM. 

Replacing  each  specified  SMD45H 
and  removing  the  AD  from  the  RFM  are 
terminating  actions  for  the  requirements 
of  the  AD.  The  short  compliance  time 
involved  is  required  because  the 
previously  described  critical  tmsafe 
condition  can  adversely  affect  the 
controllability  of  the  helicopter. 
Therefore,  the  actions  described 
previously  are  required  before  further 
IFR  flight,  and  this  AD  must  be  issued 
immediately. 

Since  it  was  found  that  immediate 
corrective  action  was  required,  notice 
and  opportimity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 


effective  immediately  by  individual 
letters  issued  on  December  19,  2001  to 
all  known  U.S.  owners  and  operators  of 
ECD  Model  EC135  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
RegtBter  as  an  amendment  to  14  CFR 
39.13  to  make  it  effective  to  all  persons. 
The  FAA  estimates  that  15  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  6 
work  hours  per  helicopter  to  replace 
each  SMD45H,  and  that  the  average 
labor  rate  is  $60  per  work  hour.  The 
mantifacturer  has  stated  that  they  will 
provide  the  SMD45Hs  at  no  cost.  Based 
on  these  figures,  the  total  cost  impact  of 
the  AD  on  U.S.  operators  is  estimated  to 
be  $5400  to  replace  an  SMD45H  on  each 
affected  helicopter. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and.  thus,  was  not 
preceded  by  notice  and  an  opportimity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  ntimber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaliiating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 

needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  sununarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
64-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  efiiect  on 
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the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  doe's  not 
have  fed^alism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  EKDT 
Regulatc»y  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regiilation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procediues,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  FAA,  Office  of  the 
Regional  Counsel.  Southwest  Region, 
2601  Meacham  Blvd.,  Room  663,  Fort 
Worth,  Texas. 

List  of  Subjects  in  14  CFRPait  39 

Air  transportation,  Airccaft.  Aviation 
safety.  Safety. 

Aifaqption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINeSS 
DIRECTIVES  I 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Aathority:  49  U.S.C.  106(g),  40113,  44701. 

}39.13    [AimncM]  ! 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-2fr-52    Eurocopter  Deutschland 
GMBH:  Amendment  39-12604.  Docket 
No.  2001-SW-64-AD. 
Applicability:  Model  EC135  helicopters 
vnth  a  Smart  Multifunction  EMsplay 
(SMD45H)  as  the  primary  flight  display  (PFD) 
or  navigation  display  (ND),  certificated  in 
any  category. 

Fidte  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 


of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further 
Instrument  Flight  Rule  (IFR)  flight,  unless 
accomplished  previously. 

To  prevent  erroneous  flight  or  navigation 
display  information,  produced  by  a  faulty 
SNQ)45H,  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Insert  a  copy  of  this  AD  into  the 
Limitations  Section  of  the  Rotorcraft  Flight 
Manual  (RFM)  to  prohibit  IFR  flight  until  the 
old  part-numbered  SMD45Hs  listed  in  Table 
1  of  this  AD  are  replaced. 

(b)  Replace  each  old  part-numbered 
SMD45H  with  the  corresponding  new  part- 
niunbered  SMD45H  as  specified  in  Table  1  of 
this  AD. 

Table  1.— Retrofit  Kit  EC135- 
31A-002-2.C  SMD45H 


OM  Part  Number 

New  Part 
Number 

(1)C19209VF11  

C19209VQ11 

(2)C19267VF11  

(3)  C19209SF10 

C19267VG11 
C19209SG10 

(4)  C19267SF10  

C19267SG10 

(5)  C19267RF10 

C19267RG10 

(6)  C19209NF10 

C19209NG10 

(7)  C19267NF10 

C19267NG10 

(8)  C19209HF09 

C19209VG11 

(9)  C19267GF09 

C19267GG09 

(10)  C19267DF10 

C19267DG10 

(c)  After  replacing  the  old  part-numbered 
SMD45Hs  in  accordance  with  paragraph  (b) 
of  this  AD,  remove  this  AD  from  the  RFM. 

(d)  Replacing  each  specified  SMD45H  and 
removing  this  AD  &t>m  the  RFM  are 
terminating  actions  for  the  requirements  of 
this  AD. 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Croup,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(f)  Special  flight  permits  will  not  be  issued. 

(g)  This  amendment  becomes  effective  on 
February  6,  2002,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2001-26-52, 
issued  December  19,  2001,  which  contained 
the  requirements  of  this  amendment. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Luftfahrt-Bundesamt  (Federal  Republic  of 
Germany)  AD  2001-306/3,  dated  November 
15,  2001. 


Issued  in  Fort  Worth,  Texas,  on  January  11, 
2002. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-1451  Filed  1-18^2;  8:45  am] 
BILUNG  COOE  4«10-1»-F 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14QFRPart39 

[Dociul  Pto.  2001-SW-70-AD;  Amendment 
39-12605;  AD  2001-26-53] 

RIN  2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  Model  AS350B,  B1,  B2,  B3,  BA, 
D,  and  AS355E  HeHcopters 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  document  publishes  in 
the  Federal  Roister  an  amendment 
adopting  Airworthiness  Directive  (AD) 
2001-26-53,  which  was  sent  previoiisly 
to  all  known  U.S.  owners  and  operators 
of  Eurocopter  France  (ECF)  Model 
AS350B,  Bl,  32,  B3,  BA,  D,  and  AS355E 
helicopters  by  individual  letters.  This 
AD  requires,  before  further  flight, 
removing  certain  serial-nimibered 
servocontrols.  This  AD  is  prompted  by 
a  report  of  manufactiuring  defects  in  a 
batdi  of  main  servocontrol  rods.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  failure  of  a  main  - 
servocontrol  in  the  flight  control  system 
and  subsequent  loss  of  control  of  the 
helicopter. 

dates:  Effective  February  6,  2002  to  all 
persons  except  those  persons  to  whom 
it  was  made  immediately  effective  by 
Emergency  AD  2001-26-53,  issued  on 
Decranber  21,  2001,  which  contained 
the  requirements  of  this  amendment. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
March  25,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
70-AD',  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth.  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcoinments@faa.gov. 
FOR  FURflMER  INFORMATION  CONTACT: 
Uday  Garadi,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate.  Rotorcraft 
Standards  Staff.  Fort  Worth.  Texas 
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76193-0110,  telephone  (817)  222-5123, 
fax  (817)  222-5961. 
SUPPLEMENTARY  INFORMATION:  On* 
December  21,  2001,  the  FAA  issued 
Emergency  AD  2001-26-53,  for  ECF 
Model  AS350B,  Bl,  B2,  B3,  BA,  D,  and 
AS355E  helicopters,  which  requires, 
before  further  flight,  removing  certain 
serial-numbered  servocontrols.  That 
^action  was  prompted  by  a  report  of 
manufacturing  defects  in  a  batch  of 
main  servocontrol  rods.  This  condition, 
if  not  corrected,  could  result  in  failure 
of  a  main  servocontrol  in  the  flight 
control  system  and  subsequent  loss  of 
control  of  the  helicopter. 

The  FAA  has  reviewed  ECF  Alert 
Telex  Nos.  01.00.52  and  01.00.18,  both 
dated  Noveinber  15,  2001,  which  advise 
replacing  certain  servocontrols. 

The  Direction  General  De  L' Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
ECF  Model  AS350B,  Bl,  B2,  B3,  BA,  D, 
and  AS355E  helicopters.  The  DGAC 
advises  of  the  discovery  of  a 
manufacturing  defect  on  a  batch  of  rods 
of  the  main  servocontrol,  the  failure  of 
which  would  lead  to  the  loss  of  control 
of  the  helicopter.  The  DGAC  classified    = 
the  ECF  Alert  Telexes  as  mandatory  and 
issued  AD  No.  T2001-59O-O87(A)  (for 
AS  350  helicopters)  and  No.  T2001- 
591-065(A)  (for  AS  355  helicopters), 
both  dated  November  28,  2001,  to 
ensure  the  continued  airworthiness  of 
these  helicopters. 

These  helicopter  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement,  the  DGAC  has  kept 
the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  DGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  these  type  designs  that 
are  certificated  for  operation  in  the 
United  States. 

The  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  tjrpe  design.  Therefore,  the  FAA 
issued  Emergency  AD  2001-26-53  to 
prevent  failure  of  a  main  servocontrol, 
failure  of  the  flight  control  system,  and 
subsequent  loss  of  control  of  the 
helicopter.  The  AD  requires,  before 
fiuther  flight,  removing  certain  serial- 
numbered  servocontrols.  This  AD  does 
not  apply  to  certain  reconditioned 
servocontrols  identified  by  the  letter 
"V"  engraved  on  the  identification  plate 
on  the  right-hand  side  of  the  part 
number.  The  short  compliance  time 


involved  is  required  because  the 
previously  described  critical  unsafe 
condition  can  adversely  affect  the 
structural  integrity  and  controllability  of 
the  helicopter.  Therefore,  removing 
certain  serial-numbered  servocontrols  is 
required  before  further  flight,  and  this 
AD  must  be  issued  immediately. 

Since  it  was  foimd  that  immediate 
corrective  action  was  required,  notice 
and  opportunity  for  prior  public 
comment  thereon  were  impracticable 
and  contrary  to  the  public  interest,  and 
good  cause  existed  to  make  the  AD 
effective  immediately  by  individual 
•letters  issued  on  December  21,  2001  to 
all  known  U.S.  owners  and  operators  of 
ECF  Model  AS350B,  Bl,  B2,  B3,  BA,  D, 
and  AS355E  helicopters.  These 
conditions  still  exist,  and  the  AD  is 
hereby  published  in  the  Federal 
Register  as  an  amendment  to  14  CFR 
39.13  to  make  it  effective  to  all  persons. 

Th^FAA  estimates  that  540 
helicopters  of  U.S.  registry  will  be 
affected  by  this  AD.  It  will  take 
approximately  2  work  hours  per 
helicopter  to  remove  a  main 
servocontrol.  The  average  labor  rate  is 
$60  per  work  hour.  Required  parts  will 
cost  approximately  $9200  per  main 
servocontrol.  Based  on  these  figures,  the 
total  cost  impact  of  the  AD  on  U.S. 
operators  is  estimated  to  be  $5,032,800 
($9320  per  helicopter),  assuming  that  at 
least  one  main  servocontrol  is  replaced 
on  each  helicopter. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on 'this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Commimications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 


Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wnshing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
70-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regtdatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region, 
2601  Meacham  Blvd..  Room  663,  Fort 
Worth,  Texas. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 


I  Y  r  .1        t%m 


to     onno/Diilac    an/I    Raoiilatinnc 


21107 
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}39.13   [AfflMMtod] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2001-26-53    EuTocopter  France: 

Amendment  39-12605.  Docket  No. 
2001-SW-70-AD. 
Applicability:  Mode]  AS350B,  Bl,  B2,  B3, 
BA,  D,  and  AS355E  helicopters,  with  TRW- 
SAMM  main  servocontrols,  part  number  (P/ 
N)  SC  5083.  serial  number  (S/N)  from  1500 
to  1515.  inclusive,  or  P/N  SC  5084,  S/N  from 
722  to  726.  inclusive,  installed,  except  those 
reconditioned  and  identified  by  the  letter 
"V"  engraved  on  the  identification  plate  on 
the  right-hand  side  of  the  P/N,  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  mth  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  before  further  flight, 
unlessaccomplished  previously. 

To  prevent  failure  of  a  main  servocontrol, 
failure  of  the  flight  control  system,  and 
subsequent  loss  of  control  of  the  helicopter, 
accomplish  the  following: 

(a)  Remove  each  affected  main 
servocontrol. 

Note  2:  Eurocopter  France  Alert  Telex  Nos. 
01.00.52  and  01.00.18.  both  dated  November 
15.  2001.  pertain  to  the  subject  of  this  AD. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
Regulations  Group. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  will  not  be 
issued. 

(d)  This  amendment  becomes  effective  on 
February  6,  2002,  to  all  persons  except  those 
persons  to  whom  it  was  made  immediately 
effective  by  Emergency  AD  2001-26-53, 
issued  December  21,  2001,  which  contained 
the  requirements  of  this  amendment. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile. 
France.  AD  Nos.  T2001-590-087(A)  and 
T2001-591-065(A).  both  dated  November  28, 
2001. 


Issued  in  Fort  Worth,  Texas,  on  January  11, 
2002. 

David  A.  Downeyt 

Manager,  Rotorcmft  Directorate,  Aircraft 

Certification  Service. 

(FR  Doc.  02-1450  Filed  1-18-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-ASO-12] 

Estat)lishment  of  Class  D  Airspace; 
TItusvilie,  NASA  Shuttle  Landing 
Facility,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  establishes  Class 
D  airspace  at  Titusville,  NASA  Shuttle 
Landing  Facility,  FL.  A  federal  contract 
tower  with  a  weather  reporting  system 
is  in  operation  at  the  National 
Aeronautics  and  Space  Administration 
(NASA)  Shuttle  Landing  Facility. 
Therefore,  the  airport  meets  the  criteria 
for  establishment  of  Class  D  airspace. 
Class  D  surface  area  airspace  is  required 
when  the  control  tower  is  open  to 
contain  existing  Standard  Instnunent 
Approach  Procedures  (SIAPs)  and  other 
Instrument  Flight  Rules  (IFR)  operations 
at  the  airport.  This  action  establishes 
Class  D  airspace  extending  upward  firom 
the  surface  to  and  including  1,900  feet 
MSL  within  a  5.7-mile  radius  of  the 
NASA  Shuttle  Landing  Facility. 
EFFECTIVE  DATE:  0901  UTC,  April  18, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5586. 
SUPPLEMENTARY  INFORMATION: 

History 

On  December  3,  2001,  the  FAA 
proposed  to  amend  part  71  of  the 
Federal  Aviation  Regidations  (14  CFR 
Part  71)  by  establishing  Class  D  airspace 
at  Titusville,  NASA  Shuttle  Landing 
Facility,  FL,  (66  FR  60162)  to  provide 
adequate  controlled  airspace  to  contain 
IFR  operations  at  the  NASA  Shuttle 
Landing  Facility.  Class  D  airspace 
designations  for  airspace  areas 
extending  upward  from  the  surface  of 
the  earth  are  published  in  FAA  Order 
7400.9J,  dated  August  31,  2001,  and 
effective  September  16,  2001,  which  is 


incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  designation  listed  in 
this  doctiment  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received.  ^ 

The  Rule 

The  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  D  airspace  at 
Titusville,  NASA  Shuttle  Landing 
Facility,  FL. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
bequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26. 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  vtrill  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  role  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory   ~ 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  Reference, 
Navigation  (air) 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POHITS 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103, 40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
Septembw  16,  2001,  is  amended  as 
follows: 


iXr  —  1        tf*n        ^T- 
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Paragraph  5000    Class  D  Airspace 

*         *         *         »         *     ' 

ASO  FL  D  Titusville,  NASA  Shuttle  Landing 

Facility,  FL  (New) 
NASA  Shuttle  Landing  Facility,  FL 
(Lat.  28°  36'  54"  N.  long.  80°  41'  40"  W) 
Space  Coast  Regional  Airport 
(Lat.  28°  30'  53"  N.  long.  80°  47'  57"  W) 

That  airspace  extending  upward  from  the 
suface  to  and  including  1,900  feet  MSL 
within  a  5.7-mile  radius  of  NASA  Shuttle 
Landing  Facility,  excluding  that  portion 
contained  within  the  Titusville,  FL  Class  D 
airspace  area;  excluding  that  portion  along 
the  western  boundary  of  Restricted  Area  R- 
2934,  west  of  a  line  connecting  the  2  points 
of  intersection;  and  excluding  the  remaining 
portion  wifhin  Restricted  Areas  R-2932  and 
R-2934  when  they  are  active.  This  Class  D 
airspace  area  is  effective  during  the  specific 
days  and  times  established  in  advance  by  a 
Notice  to  Airmen.  The  effective  days  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/FaciUty  Directory... 
»    ■     *         *         *         * 

Issued  in  College  Park,  Georgia,  on  January 
14,  2002. 

Wade  T.  Carpenter, 
Acting  Sfanager.  Air  Traffic  Division, 
,  Southern  Region. 
[FR  Doc.  02-1510  Filed  1-18-02;  8:45  am] 
BHJJNG  CODE  4»10-1»4I 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPM173 

[AirspMS  Dodnt  No.  OO-AWP-13] 

EstaMlshment,  Redesignation,  and 
Revocation  or  Reatridad  Areas;  NV 

agency:  Federal  Aviation 
AdministratioD  (FAA),  DOT. 
action:  Final  rule. 


SUMMARY:  This  action  redesignates 
Restricted  Area  4804  (R-«4804)  Twin 
Peaks,  NV,  as  R^804A,  and  establishes 
R-4804B  from  flight  level  (FL)  180  to  FL 
350.  Additionally,  this  action 
redesignates  R-4813  Carson  Sink,  NV, 
as  R-4813A,  and  establishes  R-4813B 
from  FL  180  to  FL  350.  This  action  also 
revokes  R--4802  Lone  Rock.  NV,  and 
designates  the  U.S.  Navy  (USN)  Naval 
Strike  and  Warfare  Center,  Fallon,  NV. 
as  the  using  agency  for  R-4804A,  R- 
4804B.  R-4813A.  and  R-'4813B. 
EFFECTIVE  DATE:  0901  UTC.  April  18. 
2002. 

FOR  FURTHER  MFORMAT10N  CONTACT:  Ken 
McElroy.  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 


SUPPLEMENTARY  INFORMATION: 

History 

On  December  18,  2000,  the  FAA 
proposed  the  establishment, 
redesignation,  and  revocation  of 
restricted  areas  in  Nevada.  Interested 
parties  were  invited  to  participate  in 
this  rulemaking  proceeding  by 
submitting  written  comments  on  the 
proposal  to  the  FAA.  No  comments 
were  received  regarding  this 
rulemaking.  Except  for  editorial 
changes,  and  the  addition  of  the  time  of 
designation  for  R-4804A  Twin  Peaks, 
NV,  which  remains  the  same  as 
currently  designated  but,  was 
inadvertently  omitted  from  the 
proposal,  this  amendment  is  the  same  as 
that  proposed  in  the  Notice.  These 
rulemaldng  actions  "are  necessary  in  the 
interest  of  national  defense,"  as  required 
under  49  U.S.C.  40103(b)(3)(A). 

The  Rule 

This  action  redesignates  R-4804  Twin 
Peaks,  NV,  as  R-4804A  from  siuiace  to 
17,999  mean  sea  level  (MSL),  and 
establishes  R-4804B  from  FL  180  toFL 
350.  Additionally,  this  action 
redesignates  R-4813  Carson  Sink,  NV, 
as  R-4813A  from  surface  to  17,999  MSL, 
and  establishes  R-4813B  from  FL  180  to 
FL  350.  The  establishment  of  restricted 
areas  R-4804B  and  R-4813B 
respectively,  increase  the  vertical  limits 
of  two  existing  restricted  areas  but  does 
not  increase  the  lateral  boundaries  of 
the  restricted  areas.  The  activation  of 
the  new  areas  will  be  on  a  real-time 
basis  and  follow  agreed  procedures 
between  the  United  States  Navy  (USN) 
and  the  Manager  of  Oakland  Center. 
This  action  also  revokes  R-4802  Lone 
Rock,  NV,  and  designates  the  USN 
Naval  Strike  and  Warfare  Center,  Fallon, 
NV,  as  the  using  agency  for  R-4804A, 
R-4804B,  R-4813A.  and  R-4813B. 

The  USN  requested  these 
modifications  to  meet  the  Chief  of  Naval 
Operations  training  requirements 
residting  frtim  a  real  world  threat 
environment  that  requires  flight  crews 
to  develop  and  maintain  an  ^ility  to 
deliver  ordnance  (bombs,  missiles, 
bullets,  etc.)  frt>m  high  altitudes. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
bcxiy  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  r^ulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Section  73.48  of  part  73  of 
the  Federal  Aviation  Regidations  was 
republished  in  FAA  Order  7400.8H 
dated  September  1,  2000. 

Environmental  Review 

This  action  was  requested  by  the  USN 
as  part  of  the  USN's  proposed  Fallon 
Range  Training  Complex  Requirements 
at  Naval  Air  Station  Fallon  in  Nevada, 
which  also  includes  non-rulemaking 
airspace  actions.  Pursuant  to  section 
102(2)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  the  Council 
on  Environmental  Quality  (CEQ) 
regulations  implementing  NEPA  (40 
CFR  parts  1500-1508).  and  other 
applicable  law,  the  USN  and  the  Bureau 
of  Land  Management  (BLM)  prepared 
and  published  a  Final  Environmental 
Impact  Statement  (FEIS)  in  January  2000 
that  analyzed  the  potential 
environmental  impacts  associated  with 
the  Proposed  Fallon  Range  Training 
Complex  Requirements.  The  FAA  was  a 
cooperating  agency  on  the  FEIS.  The 
actions  taken  in  this  final  rule  were 
among  several  actions  included  in  the 
FEIS.  According  to  the  FEIS.  each  of  the 
actions  has  independent  utility  and 
could  be  implemented  separately.  See 
FEIS.  p.  1-4  (Table  1-1).  The  FEIS 
considered  five  alternatives,  including 
the  "no  action"  alternative.  All  but  the 
"no  action"  alternative  included  the 
actions  taken  in  this  final  nde.  The  USN 
issued  a  Record  of  Decision  on  Aphl  10, 
2000. 

The  FAA  has  conducted  an 
independent  review  of  the  FEIS  and  is 
adopting  the  FEIS  for  this  action 
pursuant  to  40  CFR  $  1 506.3(a)  and  (c). 
This  final  rule,  which  increases  the 
vertical  limits  of  two  existing  restricted 
areas  but  does  not  increase  the  lateral 
boundaries  of  the  existing  airspace,  will 
not  result  in  significant  environmental 
impacts.  The  FAA  has  also  approved  the 
non-rulemaking  airspace  action 
included  in  the  USN's  proposed  training 
requirements  at  the  Fallon  Range 
Training  Complex.  The  record  of 
decision  for  the  non-rulemaking  action 
is  contained  in  a  Non-Rulemaking 
Decision  Document  (NRDD)  dated 
November  6,  2001.  A  copy  of  the  NRDD 
has  been  placed  in  the  public  docl»t  for 
this  rulemaking. 
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List  of  Snl^ect*  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73  as  follows: 

PART  73-8PECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  14  CFR 
part  73  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113. 
40120;  E.0. 10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

173^    [Amended]  | 

2.  Section  73.48  is  amended  as 
follows: 

***** 

R-4802  Lone  Rock,  NV  (Revoke] 
R-4a04  Twin  Peaks,  NV  (Revoke] 
R-4813  Carson  Sink,  NV  (Revoke] 
R-4804A  Twin  Peaks,  NV  (New] 

Boundaries.  A  5-nautical-nille  radius  circle 
centered  at  lat.  39°13'00Tvi.,  long. 
118°12'45"W.;  and  a  3-nautical-mile  radius 
centered  at  lat.  39''14'15'N.,  long. 
118''17'33"W. 

Designated  altitudes.  Surface  to  but  not 
including  PL  180  excluding  2.000  feet  AGL 
up  to  but  not  including  8.500  feet  MSL.  north 
of  and  within  1  NM  of  U.S.  Highway  50 
between  the  intersection  of  U.S.  Highway  50 
with  long.  118°26'00'TA'..  and  long. 
118°08'00^. 

Times  of  use.  0715-2330  local  time,  daily. 

Controlling  agency.  FAA,  Oakland  ARTCC. 

Using  agency.  USN  Naval  Strike  and 
Warfare  Center  Fallon.  NV.     | 

R-4804B  Twin  Peaks,  NV  (New] 

Boundaries.  A  5-nautical-mile  radius  circle 
centered  at  lat.  39°13'00'N.,  long. 
118°12'45'W.:  and  a  3-nautical-miIe  radius 
centered  at  lat.  39°14'15"N..  long. 
118<'17'33'W. 

Designated  altitudes.  FL  180  to  and 
including  FL  350. 

Times  of  use.  Intermittent  by  NOTAM 
0715-2330  local  time,  daily.  Controlling 
agency.  FAA  Oakland.  ARTCC. 

Using  agency.  USN  Naval  Strike  and 
Warfare  Center  Fallon,  NV.      I 

R^ISA  Carson  Sink,  NV  (New] 

Boundaries.  Beginning  at  lat  39°51'00'T^., 
long.  118''38'04"W.;  to  lat.  40°01'00T*I..  long. 
118°15'04'W.;  to  lat.  4O°01'0OT^..  long. 
118°01'03'T/V.;  to  lat.  39°58'00^..  long. 
118°01'03'W.;  to  lat.  39°38'0OTM..  long. 
llS'irosn/V.;  thence  via  the  arc  of  a  15-NM 
radius  circle  centered  at  lat.  39''52'36'T^J.. 
long.  118''20'31'W.;  to  lat.  39<'45'50T^..  long. 
118°38'04'W.;  thence  to  the  point  of 
beginning. 

Designated  altitudes.  Surface  to  but  not 
including  FL  180. 

Times  of  use.  0715-2330  local  time,  daily. 

Controlling  agency.  FAA  Oakland.  ARTCC. 

Using  agency.  USN  Naval  Strike  and 
Warfare  Center  Fallon,  NV. 


R-4813B  Carson  Sink,  NV  (New] 

Boundaries.  Beginning  at  lat.  39<'51'00^., 
long.  118"'38'04'W.;  to  lat.  40°01'00^.,  long. 
118°15'04'W.;  to  lat.  40°0l'0ON..  long. 
118°01'03'TV.;  to  lat.  39''58'00"N..  long. 
118°01'03'W.;  to  lat.  39''38'00TvI..  long. 
118°17'03'W.;  thence  via  the  arc  of  a  15-NM 
radius  circle  centered  at  lat.  39°52'36'T4., 
long.  118°20'31"W.;  to  lat.  39°45'50TM..  long. 
1 18''38'04'W.:  thence  to  the  point  of 
beginning. 

Designated  altitudes.  FL  180  to  and 
including  FL  350. 

Times  of  use.  Intermittent  by  NOTAM 
0715-2330  local  time,  daily. 

Controlling  agency.  FAA  Oakland.  ARTCC. 

Using  agency.  USN  Naval  Strike  and 
Warfare  Center  Fallon.  NV. 


Issued  in  Washington.  DC.  on  January  14. 
2002. 

Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  02-1374  Filed  1-18-02;  8:45  am] 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  30289;  AmdL  No.  433] 

IFR  Altitudes;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  routes  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  imder  instnunent 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  February  21, 
2002. 

FOR  FURTHER  MFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  PO  Box  25082 
Oklahoma  City,  OK.  73125)  telephone: 
(405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 


Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjunction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
bee  of  frequency  interference.  The 
reasons  and  circiunstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published   - 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 
circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regiilatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  them  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  miniTnal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Snl^ects  iii  14  CFR  Part  95 

Airspace,  Navigation  (air). 
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Issued  in  Washington.  DC  on  January  11, 
2002.  • 

James  I.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 


Authority:  49  U.S.C.  106(g),  40103,  40106, 


Administrator,  part  95  of  the  Federal 

Aviation  Regulations  (14  CFR  part  95)  is     40113, 40114, 40120. 44502, 44514,  44719 

amended  as  follows  effective  at  0901  44721 . 

UTC: 


PART9&-{AMENDED] 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 


§S  95.48, 95.6001, 95.6159, 95.6437, 95.6441, 
95.6450, 95.614,  and  95.6538    [Amended] 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  IFR  Altitudes  and  Changeover  Points 

[Amendment  433,  Effective  Date:  February  21,  2002] 


From 


To 


MEA 


Colored  Federal  Airways 
§95.48    Green  Federal  Airway  8  is  Amended  to  Read  in  Part 


Campbell  Lake.  AK  NDB 


Glennallen,  AK  NDB 


10000 


Atlantic  Routes 
Atlantic  Routes— A315  is  Amended  to  Read  in  Part 


Jayee,  BS  FIX 

•16500— MRA 


•Hodgy,  BS  FIX 


7,000 


Atlantic  Route*— A555  is  Amended  to  Read  in  Part 


Rajay.  BS  FIX  

Pmne,  BS  FIX  

Nassau..  BSVOR/DME 

•1500— MOCA 
Lepas,  BS  FIX 

•1300— MOCA 


Prune,  BS  FIX 

Nassau,  BS  VOR/DME 
Lepas,  BSFIX  

Bosar,  BS  FIX 


—■—f 


4,000 
2.000 
•3000 

•3000 


Atlantic  Routes— B503  is  Amended  to  Read  in  Part 


NAssua.  BS  VOR/DME 

•16500— MRA 
Hodgy,  BS  FIX  


•Hodgy,  BS  FiX 
Enamo,  OA  FIX 


7000 
6000 


Atlantic  Routes— G437  is  Amended  to  Read  in  Part 


Mapyl,  OA  FIX 

Elbow,  BS  FIX 

Ingra,  BS  FIX  

Nassau.  BS  VOR/DME 

Walks,  BS  FIX 

Brono.  BS  FIX  

•14000— MRA 


Elbow.  BS  FIX  

Ingra,  BS  FIX  

Nassau,  BS  VOR/DME 

Walks.  BS  FIX  

Brono.  BS  FIX 

•Jayee,  BS  FIX  


31000 
8000 
2000 
2000 
2000 
5000 


Bahamas  Routes 
Bahama  Routes— 022V  is  Amended  to  Read  in  Part 


Carey.  BS  FIX 

Majur,  BSFIX 

•1500-MOCA 


Majur,  BS  FIX  

Nassau.  BS  VOR/DME 


2000 
•2000 


Bahama  Routes— 049V  is  Amended  to  Read  in  Part 


Nassau.  BS  VOR/DME 


Tinky,  BS  FIX 


4000 


Bahama  Routes— 053V  is  Amended  to  Read  in  Part 


Prune,  BS  FIX  

Nassaue,  BS  VOR/DME 


Nassau.  BS  VOR/DME 
Guava.  BS  FIX 


2000 
3000 


Bahama  Route*— 054V  Is  Amended  to  Read  In  Part 


Carey.  BS  FIX 
Majur,  BS  FIX  . 


Majur,  BS  FIX  

Nassau.  BS  VOR/DME 


2,000 
•2,000 


/ir—l       Cf      KT^       til   /T..ooJoi>      Tonne 
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From 

To 

mea 

•1500— MOCA 

Bahama  Routes— 055V  is  Amended  to  Read  In  Part 


Prune,  BS  FIX  

Nassau,  BS  VOR/DME 

•1500— MOCA 
Burri,  BS  FIX  

•1500— MOCA 
Seaan,  BS  FIX  

•1500-MOCA 


Nassau,  BS  VOR/DME 
Burrt,  BS  FIX 


Seaan,  BS  FIX 
Burgo.  BS  FIX  . 


2,000 
•3000 

•3000 

•16000 


Bahama  Routes— 057V  is  Amended  to  Read  in  Part 


Carey,  BS  FIX 

Major,  BS  FIX 

•1500— MOCA 


Majur,  BS  FIX  

Nassau,  BS  VOR/DME 


2.000 
•2,000 


Bahama  Routes— 058V  is  Amended  to  Read  in  Part 


Nassau,  BS  VOR/D^E 
•1500-WOCA 

Kuray,  BS  FIX  

•8000— MRA 
••1300-MOCA 

Melon,  BS  FIX 

•1300— MOCA 

Hankx.  BS  FIX  

•1300— MOCA 

Bans,  BS  FIX  


Kuray,  BS  FIX  .. 
•Melon,  BS  FIX 

Hankx,  BS  FIX  . 
Barts.  BS  FIX  ... 
Abaco,  BS  FIX  . 


•2000 
"2000 

•2000 
•4000 
10000 


Bahama  Routes— 063V  is  Amended  to  Read  in  Part 


Hankx,  BS  FIX  

*8,00O-MRA 
-1.300— MOCA 

Meton,  BS  FIX 

Kuray,  BS  FIX  

1 ,0(^^'      rrnj\^r\ 


•Melon,  BS  FIX  

Kuray,  BS  FIX 

Nassau,  BS  VOR/DME 


♦•2.000 

•2.000 
•2,000 


Bahamas  Routes— 065V  is  Amended  to  Read  in  Part 


Nassau,  BS  VOR/DME 

•1500— MOCA 
Peach,  BS  FIX  

••1300— MOCA 
Sydny.  BS  FIX 

•1300-MOCA 
Lauth,  BS  FIX 

•1400— MOCA 


Peach,  BS  FIX  . 
•Sydny.  BS  FIX 


Lauth,  BS  FIX  

Freeport,  BS  VOR/DME 


•2000 
••2000 

•5000 
•2000 


Bahamas  Routes— 070V  is  Amended  to  Reed  in  Part 


Marsh  Haitour,  BS  ND6 


Nassau,  BS  VOR/DME 


6000 


§95.6001    Victor  Routes— U.S. 
195.6159    VOR  Federal  Airway  159  is  Amended  to  Read  in  Part 


Tuskegee,  AL  VQR/DME 


Kentt.  AL  FIX 


'2600 


§95.6437    VOR  Federal  Airway  437  is  Amended  to  Read  in  Part 


Stary.  GA  FIX 
•5000-MRA 
-1300— MOCA 


§95.6441    VOR  Federal  Airway  441  is  Amended  to  Read  in  Part 


Staiy.  GARX 


•Cathy.  GA  FIX 


•5000 
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From 


•5000— MRA 
"1300— MOCA 


To 


MEA 


§95.6450    VOR  Federal  Airway  450  is  Amended  to  Read  in  Part 


Muskegon,  Ml  VORTAC 
•2400— MOCA     . 


Flint,  Ml  VORTAC 


•3000 


§95.6514    VOR  Federal  Airway  514  is  Amended  to  Read  in  Part 


•Twentynine  Palms,  CA  VORTAC  

•10200— MCA  Twentynine  Palms.  CA  VORTAC,  NE  BND 
"7600— MOCA 


§95.6538    VOR  Federal  Mrway  538  is  Amended  to  Read  in  Part 


•Twentynine  Palms,  CA  VORTAC  

•10200— MCA  Twentynine  Palms,  CA  VORTAC.  NE  BND 
••7600— MOCA 


Goffs.  CA  VORTAC 


•12000 


(FR  Doc.  02-13*6  Filed  1-18-02;  8:45  am] 
BNJJNG  COOE  4»10-13-M 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPartS2 

[Region  2  Docket  No.  NJ49-23S  FRL-7127- 
8] 

Approval  and  Promulgation  of 
hnptementaHon  Plans;  New  tleraey; 
Motor  Vehicte  Inapeetion  and 


AGBiCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Final  rule. ' 

summary:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  New  Jersey  that  consists  of 
two  elements  necessary  for  EPA  to  grant 
final  full  approval  of  New  Jersey's 
enhanced  motor  vehicle  inspection  and 
maintenance  (I/M)  program.  The  first 
element  provides  the  State's  final 
submittal  for  compliance  with  the 
National  Highway  Systems  Designation 
Act  (NHSDA),  which  allowed  states  to 
claim  additional  credit  for  their 
decentralized  inspection  and 
maintenance  programs,  provided  they 
could  validate  that  credit  claim  with 
actual  program  implementation  data. 
The  second  element  revises  New 
Jersey's  performance  standard  modeling 
to  reflect  the  State's  enhanced  I/M 
program  as  it  is  cuixenUy  implemented. 
This  element  satisfies  a  condition  of 
EPA's  May  14, 1997  conditional  interim 
approval  of  New  Jersey's  enhanced  I/M 
program  SIP.  The  intended  effect  of  this 
action  is  to  approve  the  two  evaluations 


of  the  enhanced  I/M  program,  in 
addition  to  prior  minor  revisions  to  the 
enhanced  I/M  SIP.  and  to  grant  final  full 
approval  of  the  program.  The  enhanced 
I/M  program  will  result  in  emission 
reductions  that  will  help  achieve 
attainment  of  the  one-hour  ozone 
standard  and  carbon  monoxide 
standard. 

EFFECTIVE  DATE:  This  rule  will  be 
effective  February  21,  2002. 
ADDRESSES:  Copies  of  the  state 
submittal(s)  are  available  at  the 
following  addresses  for  inspection 
during  normal  business  hours: 
Environmental  Protection  Agency, 
Region  2  Office,  Air  Programs  Branch, 
290  Broadway,  25th  Floor,  New  York, 
New  York  10007-1866.  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center,  Air 
Docket  (6102),  401  M  Street,  SW., 
Washington,  DC  20460.  New  Jersey 
Department  of  Environmental 
Protection,  Bureau  of  Air  Quality 
Planning,  401  East  State  Street,  CN027. 
Trenton,  New  Jersey  08625. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Kenneth  M.  Champagne,  Air  Programs 
Branch,  290  Broadway,  25th  Floor.  New 
York.  NY  10007-1866,  (212)  637-4249. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  September  11,  2001  (66  FR  47130), 
EPA  published  a  notice  of  proposed 
rulemaking  regarding  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  New  Jersey. 
The  notice  proposed  to  approve 
revisions  to  New  Jersey's  enhanced  I/M 
SIP,  and  to  grant  final  full  approval  of 
the  program.  The  SIP  revision  was 


proposed  imder  a  procedure  called 
parallel  processing,  whereby  EPA 
proposes  a  rulemaking  action 
concurrently  with  a  state's  procedures 
for  amending  its  regulations.  The 
proposed  SIP  revision  was  initially 
submitted  to  EPA  on  May  4.  2001,  and 
the  final  SIP  revision  was  formally 
submitted  on  August  20.  2001.  A 
detailed  description  of  New  Jersey's 
submittals  and  EPA's  rationale  for  the 
proposed  action  were  presented  in  the 
September  11,  2001  proposal, 
refnenced  above,  and  will  not  be 
restated  here. 

Public  Comments/Response  to 
Comments 

On  October  16,  2001  (66  FR  52560), 
EPA  published  a  notice  extending  the 
comment  period  for  the  September  11, 
2001  proposal  for  an  additional  thirty 
days.  This  action  was  necessary  due  to 
the  tragic  events  of  September  1 1 ,  2001 
and  the  residting  temporary  closure  of 
the  Region  2  office  of  the  EPA  in  New 
York  City  and  the  disruption  of  mail 
delivery  and  telephone  service.  It 
shoidd  be  noted  that  EPA  did  not 
receive  any  comments  associated  with 
the  proposed  approval  of  New  Jersey's 
enhanced  I/M  program. 

Conclusion 

EPA  is  taking  final  action  to  approve 
New  Jersey's  August  20,  2001  SIP 
revision,  which  contained  the  remaining 
elements  necessary  to  grant  final  full 
approval  of  the  State's  enhanced  I/M 
program.  EPA's  authority  to  approve 
New  Jersey's  enhanced  I/M  program  is 
set  forth  at  sections  110  and  182  of  the 
Clean  Air  Act.  In  accordance  with  the 
parallel  processing  procedures,  EPA  has 


/'r....«Jn..-  T 


««Ti««<m, 


o'7     '>nn'7 /Riiloc   anA   Ri>aiilatinn.« 
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evaluated  New  Jersey's  final  SIP 
revision  submitted  on  August  20,  2001, 
and  finds  that  no  substantial  changes 
were  made  from  the  proposed  SIP 
revision  submitted  on  May  4,  2001.  EPA 
agrees  with  New  Jersey's  responses  to 
those  comments  it  received  which  are 
related  to  the  enhanced  I/M  program  as 
an  element  of  the  State's  SIP. 

Based  on  the  analyses  included  in 
New  Jersey's  August  20,  2001  submittal, 
EPA  concludes  that  the  State's  NHSDA 
evaluation  validates  New  Jersey's  80% 
decentralized  test  and  repair 
effectiveness  rate  credit  claim.  New 
Jersey's  evaluation  uses  actual  program 
implementation  data  to  show  that  the 
decentralized  portion  of  the  network  is 
at  least  80%  as  effective  as  its 
centralized  program,  as  the  State 
■  previously  claimed.  EPA  also 
concludes,  based  on  New  Jersey's 
performance  standard  modeling  which 
reflects  the  State's  enhanced  I/M 
program  as  it  is  currently  implemented, 
that  the  State's  program  meets  the  low 
enhanced  performance  standard.  Based 
on  these  conclusions,  EPA  is  approving 
New  Jersey's  August  20, 2001  SIP 
revision.  ! 

EPA  is  also  approving  the  final  and 
complete  test  equipment  specifications, 
test  procedures  and  emission  standards 
that  New  Jersey  submitted  to  satisfy 
conditions  of  EPA's  May  14, 1997 
interim  approval.  New  Jersey  made  a 
revision  to  its  SIP  on  January  31, 1997 
which  contained  those  required 
elements. 

EPA  is  finding  that  New  Jersey's 
December  14, 1998,  SIP  revision 
submittal  adequately  remedies  the  eight 
de  minimus  deficiencies  previously 
identified. 

Finally,  as  a  consequence  of  EPA's 
conclusions  regarding  the  approvability 
of  the  elements  summarized  above,  EPA 
is  changing  the  conditional  interim 
status  of  the  approval  of  New  Jersey's 
enhanced  I/M  program  to  final  approval. 

Administrative  Reqaimneiits 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Fedoal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 


impact  on  a  substantial  nmnber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does  ' 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseg.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 


that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Rejwesentatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  25,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
piirposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

Lut  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Hydrocarbons,  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements.  Volatile 
organic  compoimds. 

Dated:  December  21, 2001. 
William  J.  Muszynski, 
Deputy  Regional  Administrator,  Region  2. 

Part  52,  chapter  I,  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— (AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  FF— New  Jersey 

2.  Section  52.1570  is  amended  by 
adding  new  paragraph  (c)(  71)  to  read  as 
follows: 

S52.1570    Identification  of  plan. 

***** 

(c)*  *  * 

(71)  Revisions  to  the  New  Jersey  State 
Implementation  Plan  (SIP)  concerning 
the  Enhanced  Inspection  and 
Maintenance  Program,  submitted  on 
August  20,  2001  by  the  New  Jersey  State 
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Department  of  Environmental  Protection 
(NJDEP). 
(i)  Incorporation  by  reference: 

(A)  Amendments  to  Tide  7,  Chapter 
27  of  the  New  Jersey  Administrative 
Code  (NJAC)  Subchapter  15,  "Control 
and  Prohibition  of  Air  Pollution  From 
Gasoline-Fueled  Motor  Vehicles," 
effective  November  15. 1999. 

(B)  Amendments  to  Title  7,  Chapter 
27B  of  the  NJAC  Subchapter  4,  "Air  Test 
Method  4:  Testing  Procedures  for  Motor 
Vehicles,"  effective  November  15, 1999. 

(C)  Amendments  to  Title  13,  Chapter 
20  of  the  NJAC  Subchapter  28, 
"Inspection  of  New  Motor  Vehicles" 
(Sections:  28.3,  28.4,  28.6),  effective 
December  6, 1999. 

(D)  Title  13,  Chapter  20  of  the  NJAC: 
Subchapter  7,  "Vehicle  Inspection" 
(Sections:  7.1,  7.2,  7.3,  7.4,  7.5,  7.6); 
Subchapter  24,  "Motorcycles"  (Section: 
24.20);  Subchapter  26.  "Compliance 


With  Diesel  Emission  Standards  and 
Equipment,  Periodic  Inspection  Program 
for  Diesel  Emissions,  and  Self- 
Inspection  of  Certain  Classes  of  Motor 
Vehicles"  (Section:  26.16);  Subchapter 
29,  "Mobile  Inspection  Unit"  (Sections: 
29.1,  29.2,  29.3);  Subchapter  32, 
"Inspection  Standards  and  Test 
Procedures  To  Be  Used  By  Official 
Inspection  Facilities";  Subchapter  33, 
"Inspection  Standards  and  Test 
Procediu«s  To  Be  Used  By  Licensed 
Private  Inspection  Facilities"; 
Subchapter  43,  "Enhanced  Motor 
Vehicle  Inspection  and  Maintenance 
Program";  Subchapter  44,  "Private 
Inspection  Facility  Licensing";  and 
Subchapter  45,  "Motor  Vehicle 
Emission  Repair  Facility  Registration", 
effective  December  6, 1999. 

(E)  Title  13,  Chapter  21  Subchapter  5, 
"Registrations"  (Section:  5.12)  and 
Subchapter  15,  "New  Jersey  Licensed 


Motor  Vehicle  Dealers"  (Section:  15.7), 
effective  December  6, 1999. 

***** 

3.  In  §  52.1605  the  table  is  amended: 

a.  Revising  under  Title  7.  Chapter  27. 
the  entry  for  Subchapter  15. 

b.  Revising  under  Title  7,  Chapter 
27B,  the  entry  for  Subchapter  4. 

c.  Revising  under  Title  13,  Chapter  20, 
the  entry  for  Subchapter  28. 

d.  Adding  new  entries  for 
Subchapters  7,  24.  26.  29,  32,  33,  43,  44. 
and  45  in  numerical  order  under  Title 
13.  Chapter  20. 

e.  Adding  new  Chapter  21  under  Title 
13  and  new  entries  for  Subchapters  5 
and  15  in  numerical  order  imder 
Chapter  21. 

The  revisions  and  additions  read  as 
follows: 

§  52.1605    EPA— approved  New  Jersey 
regulations. 


State  regulation 


State  effective  date 


EPA  approved  date 


Comments 


Title  7.  Chapter  27 


Subchapter  15,  "Control  and  Prohibition  of  Air  Pollution    Nov.  15,  1999 
From  Gasoline-Fueled  Motor  Vehicles." 


January  22.  2002,  [Insert 
FR  page  citation]. 


Chapter  27B 


Subchapter  4,  "Air  Test  Method  4:  Testing  Procedures    Nov.  15.  1999 January  22.  2002,  jlnsert 

forMSor  Vehicles."  FR  page  crtation). 

sli^aptST'^Vehicle  Inspection."  Dec.  6. 1999 January  22.  2002  [Insert 

PH  p3QG  CllailOnj. 

Sections:7.1,  7.2.  7.3,  7.4.  7.5,  7.6. 
S.**ap»r24."M0«:,a..'' D«:.6,.999 "^^^^^ 

SGCtion*  24  20 

Subchapter '26.   "Compliance  With   Diesel   Emission    Dec.  6.  1999  January  22.  2002  [Insert 

Standards  and  Equipment,  Periodic  Inspection  Pro-  FR  page  citation], 
gram  for  Diesel  Emissions,  and  Self-Inspection  of 
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BUtod  Party  Praference  for  InterLATA 
OfCalla. 

AGENCY:  Federal  Conununications 

Commission. 

action:  Final  rule. 

SUMMARY:  In  this  document,  the 
Commission  clarifies  that  the  price 
disclosiue  rules  apply  to  all  interstate 
non-access  code  operator  service  calls. 
The  Commission  confirms  that  section 
226  of  the  Communications  Act  requires 
price  disclosure  for  all  interstate  non- 
access  code  operator  service  calls.  The 
Commission  also  clarifies  that  the 
disclosure  of  price  information  is 
limited  to  those  charges  that  are  billed 
by,  or  on  behalf  of,  the  interstate 
operator  service  provider.  The 
Commission  retains  the  requirement 
that  oral  rate  information  must  be 
provided  to  both  parties  on  a  collect 
call.  Finally,  the  Commission  amends 
the  rules  to  reflect  that,  in  a  bill-to-third- 
number  situation,  the  rate  disclosiire 
option  must  be  offered  to  the  party  to  be 
billed,  if  the  OSP  contacts  that  person 
to  seciue  approval  for  billing,  as  well  as 
to  the  caller.  These  minor  clarifications 
and  changes  will  better  ensure  the 
effectiveness  of  the  rules  in  enabling 
consumers  to  take  advantage  of 
competition  in  the  operator  services 
marketplace,  while  minimizing 
administrative  burdens. 
DATES:  Effective  Date:  February  21, 
2002. 

Compliance  Date:  The  oral  rate 
disclosiue  requirement  of  §  64.703(a)(4) 
shall  not  apply  to  interstate  intraLATA 
operator  services  until  June  12,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Mark  Nadel,  Attorney,  or  Michele 
Walters,  Associate  Chief,  Accounting 
Policy  Division,  Common  Carrier 
Bureau.  (202)  418-7400. 


SUPPLEMENTARY  INFORMATION:  This  is  a 
siunmary  of  the  Commission's  Second 
Order  on  Reconsideration  in  CC  Docket 
No.  92-77,  released  on  December  12, 
2001.  The  full  text  of  this  document  is 
available  for  public  inspection  during 
regular  business  hoius  in  the  FCC 
Reference  Center,  Room  CY-A257, 445 
Twelfth  Street,  SW.,  Washington,  DC, 
20554. 

Introduction 

1.  In  1998,  the  Commission  addressed 
the  problem  of  widespread  consumer 
dissatisfaction  with  the  high  rates 
charged  by  many  operator  services 
providers  (OSPs)  for  calls  from  public 
phones  and  other  aggregator  locations 
such  as  hotels,  hospitals,  and 
educational  institutions.  At  that  time,  an 
away-from-home  caller  who  dialed  "0" 
followed  by  an  interexchange  niunber 
typically  did  not  know  what  rates  the 
particular  OSP  would  be  charging.  The 
Commission  responded  to  this  problem 
in  the  Second  Report  and  Order,  63  FR 
11612,  March  10, 1998,  by  adopting 
price  disclosure  rules  that  apply  to 
providers  of  interstate  operator  services 
from  such  phones  and  to  providers  of 
inmate  operator  services  from  phones 
set  aside  for  use  by  iiunates  at 
correctional  institutions.  These  rules 
were  designed  to  ensure  that  consumers 
receive  sufficient  information  about  the 
rates  they  will  pay  for  operator  services 
at  public  phones  and  other  aggregator 
locations,  thereby  fostering  a  more 
competitive  OSP  marketplace.  In  this 
Order,  we  largely  affirm  those  rules  and 
dispose  of  outstanding  petitions  for 
reconsideration.  We  m^e  several  minor 
modifications  and  clarifications  to  the 
rules. 

2.  Specifically,  we  clarify  that  the 
price  disclosure  rules  apply  to  all 
interstate  non-access  code  operator 
service  calls,  even  those  that  are 
initiated  by  dialing  0-,  if  the  consiimer 
will  be  liable  for  interstate  operator 
service  charges  for  such  calls.  We 
confirm  that  section  226  of  the 
Communications  Act  requires  price 
disclosiuB  for  all  interstate  non-access 
code  operator  service  calls  and  therefore 
decline  to  exempt  interstate  intraLATA 
toll  calls  frt)m  the  price  disclosure 


obligation  imder  oiu'  rules.  We  also 
clarify  that  the  disclosiue  of  price 
information  is  limited  to  those  charges 
that  are  billed  by,  or  on  behalf  of,  the 
interstate  operator  service  provider  and 
amend  the  rules  accordingly.  In  view  of 
the  statutory  definition  of  "consumer" 
in  the  context  of  operator  services,  we 
retain  the  requirement  that  oral  rate 
information  must  be  provided  to  both 
parties  on  a  collect  c^.  Finally,  we 
amend  the  rules  to  reflect  the  finding  in 
the  Second  Report  and  Order  that,  in  a 
bill-to-third-number  situation,  the  rate 
disclosiire  option  must  be  offered  to  the 
party  to  be  billed,  if  the  OSP  contacts 
that  person  to  secvire  approval  for 
billing,  as  well  as  to  the  caller.  These   . 
minor  clarifications  and  changes  will 
better  ensure  the  effectiveness  of  the 
rules  in  enabling  consiuners  to  take 
advantage  of  competition  in  the  operator 
services  marketplace,  while  minimizing 
administrative  burdens. 

3.  The  Commission  has  long  been 
concerned  about  consiuner 
dissatisfaction  over  high  charges  and 
certain  practices  of  many  OSPs  vnth 
respect  to  calls  from  public  phones  at 
away-from-home  aggregator  locations. 
OSPs  have  historically  competed  with 
each  other  to  receive  operator  service 
calls  by  offering  commissions  to 
payphone  or  premises  owners  on  all 
such  calls  firom  a  public  phone.  In 
exchange  for  this  consideration, 
premises  owners  have  agreed  to 
designate  a  particular  OSP  as  the 
presubscribed  interexchange  carrier 
(PIC)  serving  their  payphones.  Many 
OSPs  using  this  strategy  agreed  to  pay 
very  high  commissions  to  both  premises 
owners  and  sales  agents  who  sign  up 
those  premises  owners  and  have 
claimed,  as  a  consequence,  that  they 
had  to  impose  very  high  usage  charges 
on  consumers  placing  calls  from 
pa3rphones.  While  this  process 
generated  added  revenues  for  premises 
owners  and  sales  agents,  it  forced  callers 
to  pay  exceptionally  high  rates.  As  a 
result,  some  callers  began  to  use  access 
codes,  such  as  800  nimibers,  to  reach 
their  preferred,  lower-priced  OSPs  and 
to  avoid  the  payphone's  presubscribed 
OSP.  Because  payphone  owners  and 
other  aggregators  did  not  earn 
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commissions  on  these  so-called  "dial 
around"  calls  until  relatively  recently, 
many  aggregators  blocked  the  use  of 
access  codes  from  their  phones. 

4.  In  1990,  Congress  provided  the 
Commission  and  consumers  with  tools 
to  address  these  practices,  through  the 
passage  of  the  Telephone  Operator 
Consumer  Services  Improvement  Act  of 
1990  (TOCSIA  or  Section  226  of  the 
Communications  Act.).  Under  TOCSIA' 
and  the  Commission's  implementing 
rules,  an  aggregator  must,  among  other 
things,  permit  consiuners  to  use  an  OSP 
of  their  choice  by  dialing  an  800  or 
other  number  to  reach  that  OSP,  rather 
than  having  to  use  the  OSP  the 
aggregator  has  selected  as  its  PIC  for 
long-distance  calls.  The  Commission 
also  mandates,  in  accordance  with 
TOCSIA,  that  each  OSP  "brand"  its 
calls,  that  is,  "identify  itself,  audibly 
and  distinctly,  to  the  consumer  at  the 
beginning  of  each  telephone  call  and 
before  the  consiuner  inciu^  any  charge 
for  the  call.  In  1996,  in  response  to  the 
forbearance  provisions  of  the 
Telecommunications  Act  of  1996,  the 
Conunission  sought  comment  on 
whether  to  forbear  from  applying  the 
informational  tariff  filing  requirements 
it  had  imposed  imder  section  226,  as 
well  as  whether  to  require  all  OSPs  to 
disclose  their  rates  on  all  0+  calls.  Based 
on  that  record,  the  Commission  adopted 
its  Second  Report  and  Order. 

5.  In  the  Second  Report  and  Order, 
the  Commission  amended  its  rules  to 
require,  inter  a7ia,  that  operator  service 
providers  (OSPs)  "[dlisclose  audibly 
and  distinctly  to  the  consimier,  at  no 
charge  and  before  connecting  any 
interstate,  domestic,  interexchange,  non- 
access  code  operator  service  call,  how  to 
obtain  the  total  cost  of  the  call, 
including  any  aggregator  surcharge,  or 
the  TTiaTrimiim  possible  total  cost  of  the 
call,  including  any  aggregator  surcharge, 
before  providing  further  oral  advice  to 
the  consumer  on  how  to  proceed  to 
make  the  call." 

6.  The  oral  price  disclosure  rule  also 
reqiures  OSPs  to  instruct  consiuners 
that  they  may  obtain  applicable  rate  and 
surcharge  quotations  for  0+  calls  either 
by,  at  the  option  of  the  OSP.  dialing  no 
more  than  two  digits  or  remaining  on 
the  line.  The  Commission  further 
amended  its  rules  to  require  "all 
providers  of  operator  services  from 
iiunate-only  telephones  to  identify 
orally  themselves  to  the  party  to  be 
billed  for  any  interstate  call  and  orally 
disclose  to  such  party  how,  without 
having  to  dial  a  separate  number,  it  may 
obtain  the  charge  for  the  first  minute  of 
the  call  and  the  charge  for  additional 
minutes,  prior  to  billing  for  any 
interstate  call  from  sud^  a  telephone." 


7.  The  Commission  ordered  that  the 
disclosure  rules  would  become  effective 
generally  on  July  1, 1998.  The 
Commission  extended  the  compliance 
date  until  October  1, 1999,  for  those 
carriers  using  store-and-forward 
payphones  to  provide  operator  services 
and  stated  that  it  would  consider  waiver 
requests  on  a  specific  factual  showing  of 
good  cause. 

8.  Thereafter,  Ameritech  (now 
operating  as  SBC)  petitioned  for  a  stay 
of  the  new  oral  price  disclosure  rules  to 
the  extent  that  the  Second  Report  and 
Order  could  be  deemed  to  apply  to 
interstate  intraLATA  toll  services.  In 
petitions  for  clarification  or 
reconsideration,  Ameritech  and  US 
West,  Inc.  (now  operating  as  Qwest) 
asked  the  Commission  to  clarify,  or, 
alternatively,  to  rule  on  reconsideration, 
that  these  rules  do  not  apply  to 
interstate  intraLATA  service.  Because 
these  petitions  were  pending  and  woidd 
not  be  resolved  by  the  July  1, 1998 
effective  date,  the  Common  Carrier 
Bureau  (the  Bureau)  foimd  that  it  would 
be  in  the  public  interest  for  the 
Commission  to  determine,  prior  to  the 
compliance  deadline,  the  applicability 
of  the  rules  to  interstate  intraLATA  toll 
operator  services.  For  this  reason,  the 
Bureau  stayed  these  requirements  with 
respect  to  such  intraLATA  calls  until  60 
days  after  the  release  of  an  order 
addressing  Ameritech's  and  US  West's 
petitions.  Seven  other  petitions  for 
clarification  and/or  reconsideration  of 
the  price  disclosure  requirements  were 
timely  filed. 

n.  Discussion 

Applicability  of  Rules  to  LECs  and 
IntraLATA  Calls 

9.  We  affirm  the  application  of  our 
price  disclosure  rules  to  local  exchange 
carriers  (LECs)  when  they  provide 
interstate  operator  services  within  their 
region.  We  note  that  the  Telephone 
Operator  Consumer  Services 
Improvement  Act  of  1990  (TOCSIA) 
expressly  defines  "operator  services"  to 
include  "any  interstate 
telecommunications  service"  that  meets 
specified  criteria.  Thus,  there  is  no  basis 
in  the  statute  for  exempting  LEC- 
provided  interstate  operator  services, 
which  meet  the  statutory  criteria,  from 
the  disclosure  requirements.  We 
disagree  with  US  West's  contention  that 
LECs  should  be  exempt  bova.  these  rules 
because  they  have  never  been  seen  as 
the  source  of  the  kinds  of  problems  that 
TOCSIA  was  intended  to  address.  While 
there  may  have  been  relatively  few 
complaints  about  interstate  operator 
services  provided  by  LECs,  this  may 
reflect  the  fact  that  LECs  have  not 


traditionally  provided  extensive 
interstate  operator  services.  In  view  of 
the  statutory  language,  and  in  the 
absence  of  forbearance,  we  do  not 
believe  a  blanket  exemption  for  LECs 
providing  interstate  operator  services  is 
warranted  simply  because  companies 
other  than  LECs  have  been  the  primary 
subjects  of  complaints  about  high  rates. 

10.  Some  petitioners  and  commenters 
assert  that  we  should  decline  to  apply 
our  price  disclosure  requirements  to 
interstate  intraLATA  toll,  or  isolated  so- 
called  "bubble  LATA"  calls  for  various 
reasons.  For  example,  Ameritech  claims 
that  its  operator  switches  cannot 
distinguish  between  interstate  and 
intrastate  intraLATA  traffic  for  this 
purpose  and  that,  as  a  result,  it  would 
have  to  apply  a  price  disclosure 
requirement  in  an  overinclusive  manner 
to  allintraLATA  calls.  We  recognize 
that  most  intraLATA  toll  calls  are 
intrastate  calls  within  the  jurisdiction  of 
the  respective  state  regulatory  agencies. 
We  further  note  that  many  states  have 
responded  to  consumer  concerns  over 
high  rates  and  surcharges  with 
regulations  that  cap  rates  of  operator 
services  providers  and/or  prohibit 
premises-imposed  fees  {PIFsj.  As 
commenters  assert,  requiring  price 
disclosures  may  indirectly  impose 
additional  obligations  with  respect  to  all 
intrastate  calls  even  though  there  are  a 
relatively  small  number  of  interstate 
intraLATA  toll  calls.  Commenters  also 
assert  that  added  expense  may  be 
required  to  ensvure  that  consumers  using 
operator  services  for  interstate 
intraLATA  calls  receive  price 
disclosures.  Ameritech  claims  that  the 
history  of  this  proceeding  demonstrates 
that  the  Commission  did  not  intend  to 
apply  the  oral  disclosure  rule  adopted 
in  the  Second  Report  and  Order  to  any 
intraLATA  calls.  Finally,  Ameritech 
contends  that  the  legislative  history  of 
TOCSIA  supports  its  view  that  Congress 
did  not  intend  for  the  statute  to  apply 
to  interstate  intraLATA  calls,  but  only  to 
interstate  interLATA  calls,  despite  the 
fact  that  the  statute  only  uses  the  term 
"interstate." 

11.  Because  the  statute  requires  price 
disclosures  to  be  made  for  any  interstate 
operator  service  calls,  we  believe  that 
exempting  interstate  intraLATA  calls 
from  our  price  disclosure  requirement 
woiUd  be  inconsistent  with  the  statutory 
language,  and  we  decline  to  do  so.  We 
will,  however,  grant  US  West's  request 
for  an  additional  six  months  after  the 
release  of  this  ruling  to  come  into 
compliance  with  the  price  disclosure 
requirement  for  interstate  intraLATA 
calls. 
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B.  Disclosure  of  Premises-Imposed  Fees 

12.  We  amend  our  rules  to  make  clear 
that  the  only  charges  that  an  OSP  must 
disclose  to  a  consumer  upon  request  are 
those  that  the  OSP,  or  its  billing  agent, 
will  bill  the  consumer,  including  any 
location-specific  charge  or  premises- 
imposed  fee  (PIF)  charged  by  the  OSP, 
and  not  those  charged  separately  by  the 
premises  owner  or  aggregator.  Our  rules 
already  require  aggregators  to  disclose 
charges  they  impose  and  collect 
independently  of  OSPs,  such  as  a  hotel 
surcharge  billed  by  a  hotel.  PIFs  often 
vary  widely  among  locations  and 
premises  owners.  OSPs  often  are 
imaware  of  the  specific  surcharges 
imposed  by  aggregators,  such  as  hotels, 
motels,  and  hospitals,  on  their  guests  for 
phone  calls  from  their  rooms.  Further, 
depending  on  the  particular  focts  and 
circumstances,  aggregators  could  be 
subject  to  regulation  as  common  carriers 
if  they  impose  per  call  charges  on 
interstate  calls.  For  these  reasons,  the 
Commission  has  not  required 
informational  tariffs  filed  by  OSPs  to 
specify  any  PIF  other  than  Uiose  directly 
billed  and  collected  from  consumers  by 
the  OSP,  or  its  billing  agent. 
Accordingly,  we  clarify  that  the  tariff 
and  rate  disclosure  requirements  apply 
only  to  PIFs  and  other  charges  collected 
from  consumers  by  the  OSP,  or  any 
other  entity  that  bills  and  collects  on 
behalf  of  the  OSP.  We  can  revisit  this 
determination,  upon  complaint  or  on 
our  own  motion,  if  we  find  that 
practices  of  OSPs  allow  aggregators  to 
impose  excessive  or  otherwise 
unreasonable  surcharges  an  interstate 
calls. 

C.  Applicability  of  Rate  Disclosure  Rules 
to  Collect  Calls 

13.  We  reject  the  requests  by  AT&T 
and  SBC  that  we  only  require  oral  rate 
disclosiires  to  be  made  to  the  party 
responsible  for  payment  for  collect  calls, 
and  not  to  the  party  initiating  the  call. 
We  note,  rather,  that  Congress  expressly 
requires  that  disclosures  be  made  to  the 
"consumer,"  which  it  defines  as  "a 
person  initiating  any  interstate 
telephone  call  using  operator  services." 
Under  our  ourent  rules,  the  definition 
of  "consumer"  includes  both  parties  to 
a  collect  call.  Because  we  find  that  the 
statute  specifies  that  callers  making 
collect  calls  must  receive  rate 
disclosures,  we  do  not  eliminate  that 
portion  of  the  requirement. 
Fiuthermore,  we  observe  that  parties 
initiating  collect  calls  have  the  option  of 
selecting  among  OSPs,  so  requiring  rate 
disclosures  to  them  can  help  them  make 
informed  selections.  Thus,  for  purposes 
of  the  rate  disclosures  required  of  the 


presubscribed  OSP  imder  TOCSIA,  we 
will  continue  to  define  the  term 
"consiuner"  to  include  both  parties  to  a 
collect  call. 

D.  Applicability  of  Rate  Disclosure  Rules 
to  Bill-to-Third-Number  Calls 

14.  We  make  a  minor  amendment  to 
our  rules  with  respect  to  bill-to-third- 
number  calls  when  an  OSP  contacts  the 
party  to  be  billed  to  seciu«  billing 
approval.  For  such  calls,  the  rules 
currently  only  require  disclosures  to  the. 
caller,  even  if  that  person  is  not  the 
party  responsible  for  payment  of  the 
charges.  Although,  in  the  Second  Report 
and  Order,  the  Commission  stated  that 
it  would  "require  OSPs  to  make 
additional  oral  disclosure  at  the  point  of 
piutihase  of  0+  calls,"  the  rules  were  not 
amended  to  reflect  this  requirement  in 
the  context  of  bill-to-third-number  calls. 
To  address  this  discrepancy,  we  amend 
the  definition  of  "consumer"  so  that  the 
oral  rate  disclosure  requirement,  in 
situations  involving  bill-to-third- 
niunber  calls,  will  include  the  party  to 
be  billed  if  the  OSP  contacts  that  person 
to  secure  approval  for  billing.  In  any 
case,  the  OSP  must  provide  the  rate 
disclosure  option  to  the  caller,  as 
required  by  the  statute.  We  note  that,  in 
the  context  of  inmate  operator  services, 
the  Commission  defines  the  term 
"consiuner"  as  "the  party  to  be  billed," 
which  woidd  include  persons  liable  for 
bill-to-third-niunber  calls,  if  any.  Our 
amendment  regarding  bill-to-third- 
number  calls  will  help  ensure  that 
consumers  have  the  ability  to  make 
informed  choices  about  the  rates  of 
OSPs  and  providers  of  inmate  operator 
services. 

E.  Rate  Disclosure  in  Calls  by  Prison 
Inmates 

15.  We  retain  the  requirement  of  oral 
rate  disclosiue  for  operator  service  calls 
irova  inmates  in  correctional 
institutions.  We  reject  the  requests  by 
US  West  that  we  vacate  the 
Conunission's  decision  to  apply  our 
rules  to  inmate  calling  or  significandy 
modify  those  rules.  As  US  West 
acknowledges,  both  of  its  proposed 
modifications  are  significantly  flawed. 
US  West  suggests  that  we  permit 
carriers  to  use  a  "generic"  system 
upgrade  that  would  provide  a  price 
quote  for  the  highest  possible  rate  the 
call  might  entail  or,  alternatively,  that 
we  designate  a  separate  phone  number 
for  rate  quotes.  We  believe  that  each  of 
these  alternatives  will  fail  to  meet  an 
important  goal.  US  West  suggests  the 
first  option,  the  "generic"  system 
upgrade,  because  it  believes  such  an 
approach  would  be  less  expensive  than 
implementing  a  system  capable  of 


providing  the  more  specific  rate 
disclosiu«s  required  by  the  current 
rules.  However,  as  US  West  observes^ 
this  approach  would  not  provide 
accurate  rate  quotes,  and  excessive 
quotations  might  imnecessarily 
discourage  calling.  Permitting  the 
provision  of  inflated  rate  quotes  in  an 
inmate  environment  where  OSPs  face 
no  competitive  pressures  would  be 
inconsistent  widi  our  statutory 
obligation  to  "ensur[e]  that  consumers 
have  the  opportimity  to  make  informed 
choices"  in  using  operator  services  to 
place  interstate  telephone  calls.  US 
West  proposes  the  second  modification 
option,  the  designation  of  a  separate 
phone  nimaber  for  rate  quotes  from 
inmate  phones,  as  another  way  to 
minimize  the  expense  of  compliance 
with  the  current  rules.  The  drawback  of 
this  modification  option,  as  US  West 
also  notes,  is  that  it  would  "open  up" 
the  inmate  calling  system  by  giving 
inmates  direct  access  to  "live  outside 
lines,"  thereby  threatening  security.  We 
agree  that  taking  this  approach  could 
compromise  the  specid  security 
measures  the  Commission  has 
acknowledged  that  inmate  calls  require. 
Because  these  two  alternatives  are 
problematic,  US  West  urges  us  to  vacate 
the  rate  disclosure  requirement  for 
operator  service  calls  from  inmates  in 
correctional  institutions  and  handle 
complaints  about  excessive  rates  for 
such  calls  on  a  case-by-case  basis.  We 
find  that  US  West  has  not  imdermined 
the  reasoning  underlying  the 
application  of  the  rate  disclosure  rules 
to  inmate  calls,  and  we  decline  to  vacate 
our  rules.  We  recognize  that,  imlike 
persons  making  calls  from  aggregator 
locations,  inmates  typically  do  not  have 
the  option  of  dialing  around  the  (PIC). 
In  the  Second  Report  and  Order,  the 
Commission  concluded  that  recipients 
of  collect  calls  from  inmates  "require 
additional  safeguards  to  avoid  being 
charged  excessive  rates  from  a 
monopoly  provider."  The  Commission 
adopted  price  disclosure  rules  for 
providers  of  inmate  operator  services 
that  are  similar  to  those  applicable  to 
OSPs  in  order  to  "eliminate  some  of  the 
abusive  practices  that  have  led  to 
complaints."  Finally,  while  Citizens 
United  For  Rehabilitation  of  Errants 
(CURE)  asks  us  to  require  OSPs  to 
provide  copies  of  informational  tariffs  to 
prisons  and  other  consumers,  we  agree 
with  MQ  that  informational  tariffs  are 
already  available  and  that  prison 
officials  can  easily  provide  them  to 
prisoners. 
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F.  Rate  Disclosure  in  Air-to-Ground 
Calls 

16.  We  also  retain  the  requirement  of 
oral  rate  disclosing  for  air-to-ground 
calls.  One  of  the  principal  reasons 
underlying  the  adoption  of  the  rate 
prompt  requirement  was  to  ensure  that 
prospective  away-from-home  callers  are 
reminded  of  their  right  to  obtain  rate 
quotations  from  the  presubscribed  OSP 
because  its  rates  generally  are  not 
posted  at  the  aggregator  location. 
Although  AT&T  asserts  that  oral  rate 
disclosure  for  air-to-ground  calls  is 
unnecessary  because  airplane 
passengers  typically  sit  for  at  least  one 
hour  with  rate  information  directly 
before  them,  we  find  that  the  record  is 
insufficient  to  support  a  finding  that  the 
applicable  rates,  including  any 
surcharge  billed  and  collected  by  the 
OSP,  for  air-to-groimd  operator  services 
always  are  posted  on  or  near  the 
telephone  instnunent.  Furthermore,  for 
collect  calls,  such  posting  would  not 
apprise  the  called  parties,  who  are 
responsible  for  paying  for  the  calls,  of 
their  right  to  know  the  price  of  a  call  at 
the  time  of  purchase. 

G.  Use  of  Visual  Rates  Display 

17.  We  decline  to  issue  the  ruling  US 
West  seeks  that  would  permit  OSPs  to 
provide  the  rate  quotation  visually,  if 
their  embedded  equipment  and  future 
business  plans  make  oral  presentations 
expensive.  US  West  asserts  that  an  oral 
alert  tone,  followed  by  a  visual  rate  ' 
display  on  the  caller's  phone  {e.g.,  a 
visual  display  on  the  payphone),  would 
enable  OSPs  to  convey  rate  information 
effectively  without  incurring 
burdensome  costs. 

18.  We  disagree.  The  visual  rate 
display  on  the  telephone  would  provide 
rate  information  only  to  the  caller,  not 
to  the  called  party.  As  previously  noted 
with  respect  to  inmate  calls,  as  well  as 
bill-to-third-number  calls  in  certain 
circumstances,  the  consiuner  to  whom 
the  disclosure  must  be  made  is  "the 
party  to  be  billed,"  which  typically  is 
not  the  caller.  In  the  case  of  collect  calls 
(and  certain  types  of  bill-to-third 
number  calls),  under  our  rules,  the 
"consumer"  who  must  receive  the 
required  notice  includes  both  the  party 
called  and  the  caller.  Furthermore,  US 
West  does  not  explain  how  persons  with 
impaired  vision  would  access  the 
information  in  a  visual  rate  display. 
Accordingly^  we  will  retain  the 
requirement  that  the  rate  disclosure 
must  be  oral. 

H.  0-  Calls 

19.  We  clarify  that  the  oral  price 
disclosure  requirement  does  not  apply 


to  a  0-  call,  unless  the  local  operator 
routes  the  call  to  an  IXC  that  completes 
an  interstate  non-access  code  toll  call 
from  an  aggregator  or  prison  location. 
As  noted  by  both  Bell  Atlantic  and 
BellSouth,  the  Second  Report  and 
Order,  as  originally  adopted  by  the 
Commission,  required  OSPs  to  advise 
consumers  how  to  obtain  rate 
information  for  "any  interstate, 
domestic,  interexchange  0+  call."  As 
they  further  note,  the  Bureau 
subsequently  issued  an  erratum,  which, 
among  other  things,  replaced  the  term 
"0+  call"  with  the  phrase  "non-access 
code  operator  service  call,"  in  order  to 
make  the  terminology  in  our  rules  more 
uniform.  Bell  Atlantic  and  BellSouth 
express  concern  that  the  change  in 
wording  from  "0+  calls"  to  "non-access 
code  operator  service  calls"  could  be 
interpreted  as  making  a  substantive 
change  regarding  "0  -  "  calls.  They 
observe  that  expanding  the  disclosure 
requirement  to  cover  "0  -  "  calls  (i.e., 
calls  that  merely  require  the  caller  to 
enter  or  dial  "0"),  would  be  contrary  to 
the  express  language  of  the  Second 
Report  and  Order.  AT&T  asks  the 
Commission  to  clarify  that  the  erratum 
was  not  intended  to  override  the  text  of 
the  Second  Report  and  Order,  and  it 
notes  that  such  an  interpretation  would 
be  inconsistent  with  the  intent  of  this 
proceeding  manifested  in  its  title. 

20.  As  is  clear  from  the  text  of  the 
Second  Report  and  Order,  the 
Commission  intended  the  new  price 
disclosure  rules  to  apply  to  interstate  0+ 
calls  bom  aggregator  locations  and 
prison  inmates.  The  Commission  stated 
that  "(a)  0+  call  occurs  when  the  caller 
enters  "0"  plus  an  interexchange 
number,  without  first  dialing  a  carrier 
access  code  *  *  *  ."On  the  other 
hand,  a  p-  call  occurs  when  the  caller 
only  dials  0,  which  routes  the  call  to  an 
operator  for  assistance  in  making  local 
calls.  We  never  intended  our  rules  to 
cover  such  intrastate  calls.  As  we  said, 
however,  our  oral  price  disclosure 
prompt  requirement  is  applicable  if  the 
local  operator  should  route  the  call  to  a 
carrier  that  completes  an  interstate  non- 
access  code  toll  call  bom  an  aggregator 
or  prison  location.  To  alleviate  any 
possible  confusion  on  this  issue,  we 
hereby  clarify  that  these  rules  are 
applicable  to  the  carrier  that  provides  an 
interstate  call,  or  if  consumers  otherwise 
would  be  liable  for  interstate  operator 
services  charges. 

/.  ATS-T's  2000  and  1000  Public  Phone 
Sets 

21.  We  grant  AT&T's  request  for 
clarification  regarding  the  applicability 
of  the  rules  to  approximately  8,700  of  its 
Public  Phone  2000.  and  Public  Phone 


1000  sets,  which  permit  callers  to 
"swipe"  their  calling  or  credit  cards  into 
the  card-reading  devices  of  the  phones. 
This  type  of  phone  stores  the  card  digits 
until  after  the  caller  dials  the  phone 
number  of  the  called  party  and  forwards 
them  through  the  network  at  the  same 
time  that  the  caller  would  otherwise 
hear  the  announcement  regarding  the 
availability  of  rate  information.  We 
agree  with  AT&T  that,  under  such 
circumstances,  the  phones  qualify  as 
"store-and-forward"  payphones  for 
purposes  of  the  operator  service  rate 
disclosure  rules. 

/.  Other  Changes  to  Text  of  the  Rules 

22.  Because  a  new  Commission 
bureau,  the  Consumer  Information 
Bureau,  is  now  the  appropriate  recipient 
of  consumer  complaints  about  OSPs,  we 
are  amending  §  64.703(b)(4)  to  require 
the  new  bureau's  name  and  address  to 
be  posted  on  payphones  in  future 
postings.  We  are  mindful  of  the  need  to 
avoid  any  unnecessary  burdens  on 
current  payphone  operators,  and  we 
therefore  will  not  require  them  to 
correct  their  existing  postings  until  they 
must  replace  those  postings  for  other 
reasons.  We  will  also  ensure  that 
consumer  complaints  sent  to  the  old 
address  (the  Common  Carrier  Bureau's 
Enforcement  Division,  which  no  longer 
exists)  will  continue  to  be  delivered  to 
the  Consumer  Information  Bureau. 

23.  We  have  removed  the  term 
"domestic"  bom  the  text  of  our  rules. 
The  rules  are  not  applicable  to  foreign 
calls,  but  only  to  interstate  calls,  and  the 
term  "domestic,"  which  is  not  defined 
in  the  Communications  Act,  is 
redundant.  We  also  have  removed  the 
term  "interexchange"  tjecause  not  all 
interstate  interexchange  calls  are  long- 
distance toll  calls  covered  by  the  rules. 
By  removing  these  superfluous  terms, 
we  do  not  intend  to  change  the  scope  or 
extent  of  our  rules  as  clarified  here. 

24.  Finally,  as  suggested  by  the  CURE, 
we  are  revising  the  text  of  the  rule 
applicable  to  providers  of  inmate 
operator  services  to  more  closely 
parallel  the  language  of  the  comparable 
requirements  for  OSPs.  This  revision 
merely  clarifies  that  each  provider  of 
inmate  operator  services  must  identify 
itself  and  disclose,  audibly  and 
distincUy  to  the  consumer,  at  no  charge, 
and  before  connecting  any  interstate, 
non-access  code  operator  services  call, 
how  to  obtain  the  total  cost  of  the  call, 
including  any  surcharge  or  premises- 
imposed  fee,  or  the  maximum  possible 
total  cost  of  the  call,  including  any  such 
surcharge  or  fee.  The  required  oral 
disclosure  must  instruct  consumers  that 
they  may  obtain  applicable  rate  and 
surcharge  quotations  either,  at  the 
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option  of  the  provider  of  inmate 
operator  services,  by  dialing  no  more 
than  two  digits  or  by  remaining  on  the 
line.  As  the  CURE  and  the  hunate 
Calling  Service  Providers  Coalition 
observe,  this  editorial  change  does  not 
affect  the  substance  of  the  rule.  For  the 
reasons  discussed,  we  do  not  permit 
OSPs  to  use  generic,  maTrimiiin  call 
prices  for  inmate  calls,  where  they 
would  not  have  a  competitive  incentive 
to  provide  more  accurate  prices. 

m.  Conchasion  | 

25.  We  believe  that  the  clarifications 
and  amendments  adopted  in  this  Order 
wiU  make  oiu  price  disclosure  rules  for 
operator  services  even  more  effective, 
while  removing  uncertainty  and 
minimizing  administrative  costs. 

IV.  Sspplemental  Final  Kegnlatory 
Flexilrility  Analysis 

26.  As  required  by  the  Regulatory 
Flexibility  Act  (RFA),  a  Pinal  Regulatory 
Flexibility  Analysis  (FRFA)  was 
incorporated  in  the  Second  Report  and 
Order.  The  Commission  received  no 
written  public  comments  on  the  FRFA. 
This  Supplemental  Final  Regulatory 
Flexibility  Analysis  (Supplemental 
FRFA)  conforms  to  the  RFA,  as 
amended  by  the  Contract  With  America 
Advancement  Act  of  1996  (CWAAA), 
Public  Law  No.  ia*-121, 110  Stat.  847 
(1996).  The  Commission  is  issuing  this 
Second  Order  on  Reconsideration  to 
clarify  and  amend  rules  it  previously 
adopted  in  the  Second  Report  and  Order 
to  protect  consumers  from  excessive 
charges  in  connection  with  interstate 
non-access  code  operator  services  for 
payphone  and  prison  inmate  calls. 
Those  rules  sought  to  ensure  that 
consumers  are  aware  of  their  right  to 
aseertain  the  specific  cost  for  such  calls 
so  that  they  may  hang  up  before 
incurring  any  charge  that  they  believe  is 
excessive. 

1.  Need  for,  and  Objectives  of,  the 
Second  Order  on  Reconsideration 

27.  In  the  1996  Act,  Congress  sought 
to  establish  "a  pro-competitive,  de- 
regulatory  national  policy  framework" 
for  the  United  States 
telecommunications  industry.  One  of 
the  principal  goals  of  the  telephony 
provisions  of  the  1996  Act  is  promoting 
increased  competition  in  all 
telecommunications  mariiets,  including 
those  that  are  already  open  to 
competition,  particularly  long-distance 
services  marksts. 

28.  In  this  Second  Order  on 
Reconsideration,  we  grant,  in  part, 
several  petitions  seeldng  clarification  of 
rales  the  Ccnnmission  adopted  in  its 
Second  Report  and  Order,  requiring 


carriers  to  orally  disclose  to  consiuners 
how  to  obtain  the  charges  for  operator 
services  for  interstate  calls  from 
aggregator  locations  and  from  prison 
iiunate-only  telephones.  The  objective  . 
of  the  rules  previously  adopted,  and  as 
clarified  and  amended  in  this  Order,  is 
to  further  implement  the  national 
telecommunications  policies  embodied 
in  the  1996  Act  and  to  promote  the 
development  of  competitive, 
deregulated  markets  envisioned  by 
Congress.  In  doing  so,  we  are  mindful  of 
the  balance  that  Congress  struck 
between  this  goal  of  bringing  the 
benefits  of  competition  to  all  consiuners 
and  Congressional  concern  toward  the 
impact  of  the  1996  Act  on  small 
business  entities. 

2.  Summary  of  Significant  Issues  Raised 
by  the  Public  in  Response  to  the  FRFA 

29.  In  the  reconsideration  petitions 
received  by  the  Conunission,  no 
petitioner  commented  on  the  previous 
FRFA. 

3.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which 
Rules  Will  Apply 

30.  The  RFA  directs  agencies  to 
provide  a  description  of,  and,  where 
feasible,  an  estimate  of  the  number  of 
small  entities  that  may  be  affected  by 
the  revised  rules.  The  RFA  defines  a 
"small  business"  to  be  the  same  as  a 
"small  business  concern"  under  the 
Small  Business  Act.  15  U.S.C.  632, 
unless  the  Conunission  has  developed 
one  or  more  definitions  that  are 
appropriate  to  its  activities.  A  "small 
business  concern"  is  one  that:  is 
independentiy  owned  and  operated;  is 
not  dominant  in  its  field  of  operation; 
and  meets  any  additional  criteria 
established  by  the  Small  Business 
Administration  (the  SBA).  The  SEA  has 
defined  a  small  business  for  North 
American  Industry  Classification 
System  (NAICS)  codes  51331  and  51333 
(Wired  Telecommunications  Carriers 
and  Telecommunications  Resellers)  to 
be  small  entities  when  they  have  no 
more  than  1,500  employees.  In  the 
FRFA,  we  discussed  generally  the  total 
number  of  telephone  companies  falling 
within  these  categories  and  estimated 
the  niunber  of  carriers  falling  within 
relevant  subcategories.  Those  sub- 
categories consisted  of  telephone 
companies,  wireline  carriers  and  service 
providers,  interexchange  carriers, 
resellers,  operator  service  providers,  and 
local  exchange  carriers.  Except  for 
updating  the  Operator  Service  Providers 
category  in  the  following  paragraph,  we 
incorporate  by  reference  that  discussion 
into  this  Supplemental  FRFA. 


31.  Operator  Service  Providers. 
According  to  the  most  recent  Trends  in 
Telephone  Service  data,  21  carriers 
reported  that  they  were  primarily 
engaged  in  the  provision  of  operator 
services,  but  many  other  carriers 
provide  operator  services  as  a  secondary 
business.  Carriers  engaged  in  providing 
interstate  operator  services  from 
aggregator  locations  (OSPs)  currently  are 
required  under  section  226  of  the 
Communications  Act,  and  the 
Commission's  rules  and  orders,  to  file 
and  maintain  informational  tariffs  at  the 
Commission.  The  number  of  such  tariffs 
on  file  thus  appears  to  be  the  most 
reliable  source  of  information  regarding 
the  number  of  OSPs  nationwide, 
including  small  business  concerns,  that 
will  be  affected  by  decisions  and  rules 
adopted  in  this  Order.  As  of  September 
1,  2000,  approximately  725  carriers  had 
informational  tariffs  on  file  at  the 
Commission.  Although  it  seems  certain 
that  some  of  these  carriers  are  not 
independentiy  owned  and  operated,  or 
have  more  than  1,500  employees,  we  are 
unable  at  this  time  to  estimate  with 
greater  precision  the  number  of  OSPs 
that  would  qualify  as  small  business 
concerns  under  SBA's  definition. 
ConsequenUy,  we  estimate  that  there  are 
725  or  fewer  small  entity  OSPs  that  may 
be  affected  by  the  amended  rules 
adopted  in  this  Order. 

4.  Description  of  Projected  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

32.  The  rule  amendments  adopted  in 
this  Order  clarify  the  current 
requirement  that  certain  carriers 
disclose  audibly  to  consiuners  how  to 
obtain  the  price  of  a  call  before  it  is 
coimected.  Nondominant  long-distance 
carriers,  including  small  nondominant 
interchange  carriers,  currentiy  are 
required  to  provide  oral  information  to 
away-frt)m-home  callers,  advising  them 
how  to  obtain  the  cost  of  an  interstate 
non-access  code  call,  and  similarly  to 
disclose  to  the  party  to  be  billed  for 
collect  calls  fitim  telephones  set  aside 
for  use  by  prison  inmates  how  to  obtain 
the  cost  of  the  call  before  they  may  be 
billed  for  such  calls.  The  rule 
amendments  adopted  in  this  Order 
should  not  substantially  affect  the 
manner  in  which  OSPs  and  providers  of 
SOTvice  from  correctional  institutions 
have  been  required  to  operate  since  the 
rules  went  into  effect  on  July  1, 1998 
(and  with  respect  to  store-and-forward 
telephones,  on  October  1, 1999).  The 
changes,  as  noted  throughout  the  text,   , 
are  mere  clarifications.  For  instance, 
even  when  we  amend  our  rules  to 
require  disclosures  to  third  parties  when 
OSPs  contact  those  parties  to  secure 
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approval  for  bill-to-third  number  calls, 
tiiis  merely  addresses  a  discrepancy  that 
existed  between  the  Order  and  the 
Commission  rules. 

33.  The  rules  adopted  require  that 
hundreds  of  non-dominant,  long- 
distance carriers  continue  to  disclose 
information  regarding  their  rates,  as 
well  as  any  related  fees  they  collect  on 
behalf  of  the  owners  of  the  premises 
where  the  telephone  instrument  is 
located.  Small  entities  may  continue  to 
feel  some  economic  impact  in 
additional  message  production, 
recordiiig  costs,  and  equipment 
retrofitting  or  replacement  costs  due  to 
these  policies  and  rules.  Small 
providers  of  operator  services  also  may 
experience  greater  live  operator  costs 
initially  until  automated  terminal 
equipment  and  network  systems  are 
modified  to  replace  the  need  for 
intervention  of  live  operators. 

5.  Steps  Taken  To  Minimize  Significant 
Economic  bnpact  on  Small  Entities,  and 
Significant  Alternatives  Considered 

34.  In  this  section,  we  describe  the 
steps  taken  to  minimize  the  economic 
impact  of  our  decisions  on  small 
entities,  indudinjg  the  significant 
alternatives  considered  and  rejected.  To 
the  extent  that  any  statement  contained 
in  this  Supplemental  FRFA  Appendix  is 
perceived  as  creating  ambiguity  with 
respect  to  oin  rules  or  statements  made 
in  this  Order,  the  rules  and  statements 
set  forth  in  the  Order  control. 

35.  Previously,  in  the  Second  Report 
and  Order,  we  carefully  considered  and 
rejected  several  alternatives  to  the  price 
disclosure  requirements  and  rules 
adopted  therein,  as  modified  herein, 
finding  them  more  burdensome  to 
carriers.  For  example,  we  rejected  a 
proposed  billed  party  preference  routing 
system,  which  would  have  seamlessly 
routed  calls  to  the  callers  preferred 
carrier,  due  to  its  estimated 
implem^tation  cost  of  one  bilhon 
dollars.  The  costs  of  hardware  and 
software  upgrades  would  have  been 
particularly  burdensome  to  small 
carriers.  We  also  rejected  a  benchmark 
pricing  system  that  would  have  required 
small  carriers  to  carefully  monitor  the 
rates  of  the  three  most  popular  carriers. 
Furthermore,  we  limited  our  disclosure 
requirements  so  that  they  would  not 
apply  to  those  types  of  calls  for  which 
they  appeared  unnecessary.  This  order 
attempts  to  clarify  and  fine  tune  those 
distinctions  so  that  disclosure 
requirements  only  apply  where  we 
believe  they  are  in  the  public  interest. 
Thus,  the  rules,  as  clarified  and 
modified  herein,  are  applicable  only  to 
limited  interstate,  non-access  code  calls 
fitjm  payphones,  or  other  aggregator 


locations,  and  from  iiunate  phones  in 
correctional  institutions.  They  are  not 
applicable  to  international  calls, 
intrastate  calls,  and  calls  made  by 
callers  frt)m  their  regular  home  or 
business.  The  rules  also  are  inapplicable 
to  calls  that  are  initiated  by  dialing  an 
access  code  prefix,  such  as  10-10-XXX 
or  1-800-XXX-XXXX,  whereby  callers 
can  circiunvent  placing  the  call  through 
the  long-distance  carrier  that  is 
presubscribed  for  that  line. 

36.  Furthermore,  although  we  find 
that  the  law  requires  rate  disclosures  to 
be  made  for  interstate  intraLATA  calls, 
we  are  delaying  the  effective  date  of  that 
requirement  for  6  months.  We  believe 
that  a  6-month  delay  should  give  the 
affected  parties  ample  opportunity  to 
come  into  compliance  with  this 
requirement. 

37.  In  addition,  a  new  bineau,  the 
Consumer  Information  Bureau,  is  now 
the  appropriate  recipient  of  consumer 

.complaints,  rather  than  the  Common 
Carrier  Bureau's  Enforcement  Division, 
which  no  longer  exists.  While  we  will 
require  the  new  bineau's  name  and 
address  to  be  posted  on  payphones  in 
futiue  postings,  we  have  acted  to  avoid 
any  unnecessary  burdens  on  current 
payphone  operators.  We  will  require 
them  to  make  the  appropriate  correction 
whenever  they  next  revise  their 
postings,  but  we  are  not  requiring  them 
to  replace  their  postings  now.  Instead, 
we  are  ensuring  that  mail  sent  to  the  old 
address  will  continue  to  be  delivered  to 
the  Consumer  Information  Biu«au. 

38.  We  believe  that  our  action 
requiring  carriers  to  orally  disclose  how 
to  obtain  the  price  of  their  interstate 
non-access  code  operator  services  at  the 
point  of  purchase  will  continue  to 
facilitate  the  development  of  increased 
competition  in  this  segment  of  the 
interstate  market,  thereby  benefiting  all 
consumers,  some  of  which  are  small 
business  entities.  Specifically,  we  find 
that  the  rules  adopted  herein  with 
respect  to  interstate  non-access  code 
operator  services  will  continue  to 
enhance  competition  among  OSPs. 
promote  competitive  market  conditions. 
and  achieve  other  objectives  that  are  in 
the  public  interest,  including 
establishing  market  conditions  that 
more  closely  resemble  an  imregulated 
enviroiunent. 

6.  Report  to  Congress 

39.  The  Commission  will  send  a  copy 
of  this  Supplementary  Final  Regulatory 
Flexibility  Analysis,  along  with  this 
Second  Order  on  Reconsideration,  in  a 
report  to  be  sent  to  Congress  pursuant 
to  the  Congressional  Review  Act.  see  5 
U.SC.  801(a)(1)(A).  In  addition,  the 
Commission  will  send  a  copy  of  the 


Second  Order  on  Reconsideration, 
including  the  Supplemental  FRFA,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration.  A  copy 
of  the  Second  Order  on  Reconsideration 
and  this  Supplemental  FRFA  will  also 
be  published  in  the  Federal  Register. 
See  5  U.S.C.  604(b). 

V.  Ordering  Clauses 

40.  It  is  ordered,  pursuant  to  sections 
1.  4(i).  4(j),  226.  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  that  the  petitions  for 
clarification  or  reconsideration  filed  on 
April  9, 1998,  by  Ameritech.  AT&T,  Bell 
Atiantic,  BellSouth,  Citizens  United  for 
Rehabilitation  of  Errants,  Inmate  Calling 
Service  Providers  Coalition,  One  Call 
Commimications,  Inc..  US  West.  Inc., 
Cleartel  Communications,  Inc.,  Operator 
Services  Company,  and  Teltrust 
Communications  Services,  Inc.  are 
granted  in  part  and  denied  in  part  to  the 
extent  discussed. 

Al.It  is  further  ordered  that  the 
Commission's  rules  are  amended  as  set 
forth,  effective  February  21 ,  2002, 
except  that  the  oral  rate  disclosure 
requirement  of  §64. 703(a)(4)  shall  not 
apply  to  interstate  intraLATA  operator 
services  until  Jime  12.  2002. 

42.  The  Commission's  Consiuner 
Information  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Second  Order  on  Reconsideration, 
including  the  Supplemental  Final 
Regulatory  Flexibility  Analysis,  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration. 

List  of  Sub|ects  in  47  CFR  Part  64 

Communications  common  carrier. 
Reporting  and  recordkeeping. 
Telecommunications,  Telephone. 

Federal  Communications  Commission. 
WiiUam  F.  Caton, 

Deputy  Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Conununications 
Commission  amends  47  CFR  part  64  as 
follows: 

PART  64-MISCELLANEOUS  RULES 
RELATING  TO  COMMON  CARRIERS 

1.  The  authority  citation  continues  to 
read  as  follows:. 

Authority:  47  U.S.C.  151.154,  201.  202. 
205,  218,  220,  and  332  unless  otherwise 
noted.  Interpret  or  apply  sections  201.  218, 
225,  226,  227,  229,  332,  48  Stat.1070,  as 
amended,  47  U.S.C.  2201-204,  208,  225.  226. 
227,  229.  332,  501  and  503  unless  otherwise 
noted. 

2.  Amend  §  64.703  by  revising 
paragraph  (a)(4),  in  paragraph  (b)(2) 
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remove  the  word  "intestate"  and  add  in 
its  place,  the  word  "interstate",  and 
revise  paragraph  (b)(4)  to  read  as 
follows: 

164.703    ConsuiiMr  infonnation. 

(a)*  •  * 

(4)  Disclose,  audibly  and  distinctly  to 
the  consumer,  at  no  charge  and  before 
connecting  any  interstate  non-access 
code  operator  service  call,  how  to  obtain 
the  total  cost  of  the  call,  including  any 
aggregator  surcharge,  or  the  maximiun 
possible  total  cost  of  the  call,  including 
any  aggregator  surcharge,  before 
providing  further  oral  advice  to  the 
consumer  on  how  to  proceed  to  make 
the  call.  The  oral  disclosure  required  in 
this  subsection  shall  instruct  consiuners 
that  they  may  obtain  applicable  rate  and 
surcharge  quotations  either,  at  the 
option  of  the  provider  of  operator 
services,  by  dialing  no  more  than  two 
digits  or  by  remaining  on  the  line.  The 
phrase  "total  cost  of  die  call"  as  used  in 
this  paragraph  means  both  the  variable 
(diuation-based)  charges  for  the  call  and 
the  total  per-call  charges,  exclusive  of 
taxes,  that  the  carrier,  or  its  billing 
agent,  may  collect  from  the  consumer 
for  the  call.  It  does  not  include 
additional  charges  that  may  be  assessed 
and  collected  without  the  involvement 
of  the  cairiet,  such  as  a  hotel  surcharge 
billed  by  a  hotel.  Such  charges  are 
addressed  in  paragraph  (b)  of  this 
section.  i- 

(b)  '  •  '  I 

(4)  The  name  and  address  of  the 
Consumer  Information  Bureau  of  the 
Commission  (Federal  Communications 
Commission,  Consumer  Information 
Bureau,  Consumer  Complaints — 
Telephone.  Washington,  D.C.  20554),  to 
which  the  consumer  may  direct 
complaints  regarding  operator  services. 
An  existing  posting  that  displays  the 
address  that  was  required  prior  to  the 
amendment  of  this  rules  (i.e.,  the 
address  of  the  Common  Carrier  Bureau's 
Enforcement  Division,  which  no  longer 
exists)  may  remain  until  such  time  as 
the  posting  is  replaced  for  any  other 
purpose.  Any  posting  made  after  the 
effective  date  of  this  amendment  must 
display  the  updated  address  {i.e.,  the 
address  of  the  Consumer  Information 
Bureau). 
«        •        *        *        • 

3.  Amend  §  64.708  by  revising 
paragraph  (f)  to  read  as  follows: 

164.708    Definitions. 

***** 

(f)  Consumer  means  a  person 
initiating  any  interstate  telephone  call 
using  operator  services.  In  collect 
calling  arrangements  handled  by  a 
provider  of  operator  services,  the  term 


consumer  also  includes  the  party  on  the 
terminating  end  of  the  call.  For  bill-to- 
third-party  calling  arrangements 
handled  by  a  provider  of  operator 
services,  the  term  consumer  also 
includes  the  party  to  be  billed  for  the 
call  if  the  latter  is  contacted  by  the 
operator  service  provider  to  secine 
billing  approval. 
***** 

4.  Amend  §  64.709  revising  paragraph 
(a)  to  read  as  follows: 

§64.709    Infonnationai  tariffs. 

(a)  Informational  tariffs  filed  piirsuant 
to  47  U.S.C.  226(h)(1)(A)  shall  contain 
specific  rates  expressed  in  dollars  and 
cents  for  each  interstate  operator  service 
of  the  carrier  and  shall  also  contain 
applicable  per  call  aggregator  surcharges 
or  other  per-call  fees,  if  any,  collected 
from  consiuners  by,  or  on  behalf  of,  the 
carrier. 


5.  Amend  §  64.710  by  revising 
paragraph  (a)(1)  and  in  paragraphs  (b)(1) 
and  (b)(4)  remove  all  references  to 
"domestic,  interexchange"  to  read  as 
follows: 

S64.710    Operator  services  for  prison 


(a)*  *  • 

(1)  Identify  itself  and  disclose, 
audibly  and  distinctly  to  the  consiuner, 
at  no  charge  and  before  connecting  any 
interstate,  non-access  code  operator 
service  call,  how  to  obtain  the  total  cost 
of  the  call,  including  any  surcharge  or 
premises-imposed-fee.  The  oral 
disclosure  required  in  this  paragraph 
shall  instruct  consiuners  that  they  may 
obtain  applicable  rate  and  surcharge 
quotations  either,  at  the  option  of  die 
provider  of  inmate  operator  services,  by 
dialing  no  more  than  two  digits  or  by 
remaining  on  the  line.  The  phrase  "total 
cost  of  the  call,"  as  used  in  this 
paragraph,  means  both  the  variable 
(diuation-based)  charges  for  the  call  and 
the  total  per-call  charges,  exclusive  of 
taxes,  that  the  carrier,  or  its  billing 
agent,  may  collect  from  the  consumer 
for  the  call.  Such  phrase  shall  include^ 
any  per-call  surcharge  imposed  by  the 
correctional  institution,  unless  it  is 
subject  to  regulation  itself  as  a  common 
carrier  for  imposing  such  surcharges,  if 
the  contract  between  the  carrier  and  the 
correctional  institution  prohibits  both 
resale  and  the  use  of  pre-paid  calling 
card  arrangements. 
***** 
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Taking  and  Importing  Marina 
Mammals;  Taking  Marine  Mammals 
Incidental  to  Rocket  Launches  at 
Vandenberg  Air  R>rce  Base,  CA 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Final  rule. 

SUMMARY:  NMFS,  upon  application  from 
the  30th  Space  Wing,  U.S.  Air  Force, 
has  issued  a  modification  to  regulations 
and  the  annual  Letter  of  Authorization 
(LOA)  that  authorizes  the  take  of  small 
numbers  of  marine  mammals  incidental 
to  missile  and  rocket  launches,  aircraft 
flight  test  operations,  and  helicopter 
operations  at  Vandenberg  Air  Force 
Base,  CA  (VAFB).  The  30th  Space  Wing 
requested  that  the  current  monitoring 
requirements  be  modified  so  that 
biological  monitoring  is  required  only 
during  the  Pacific  hs^or  seal  pupping 
season  (March  1  to  Jime  30).  By  this 
document,  NMFS  is  amending  the 
regulations  governing  the  take  of  marine 
mammals  incidental  to  rocket  laimches 
at  VAFB.  NMFS,  in  issuing  the 
regulation  to  which  a  modification  is 
sought  previously  determined  that 
rocket  laimches  at  VAFB  would  have  a 
negligible  impact  on  the  affected  species 
and  stocks  of  marine  mammals.  In  order 
to  make  the  requested  amendment  to  the 
regulation,  N\GFS  has  determined  that 
the  monitoring  program  at  VAFB  and 
the  resultant  data  from  pre-  and  post- 
launch  marine  mammal  observations 
have  effectively  shown  that  rocket 
launch  activities  have  a  negligible 
impact  on  marine  mammal  populations 
and  stocks. 

DATES:  The  amendment  to  50  CFR 
216.125  is  effective  on  January  25,  2002. 
The  modified  annual  LOA  is  effective 
frtim  January  25,  2002,  imtil  May  23, 
2002. 

ADDRESSES:  All  inquiries  on  this  final 
nUe  and  LOA  should  be  addressed  to 
Donna  Wieting,  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910-3225. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Simona  P.  Roberts,  (301)  713-2322.  ext 
106  or  Christina  Fahy,  (562)  980-4023. 
^PPLEMENTARY  INFORMATION: 


Background 

Section  101  (a)(5)(A)  of  the  Marine 
Mammal  Protection  Act  (MMPA)  (16 
U.S.C.  1361  et  seq.)  directs  the  Secretary 
of  Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional  taking  of 
small  numbers  of  marine  mammals  by 
U.S.  citizens  who  engage  in  a  specified 
activity  (other  than  commercial  fishing) 
within  a  specified  geographical  region  if 
certain  findings  are  made  and 
regulations  governing  the  taking  are 
issued.  Effective  January  26, 1996,  by 
Department  Delegation  Order  10-15,  the 
Secretary  of  Commerce  (Secretary) 
delegated  authority  to  perform  the 
functions  vested  in  the  Secretary  as 
prescribed  by  the  MMPA  to  the 
Administrator  of  the  National  Oceanic 
and  Atmospheric  Administration.  On 
December  17. 1990,  under  NOAA 
Administrative  Order  205-11,  7.01.  the 
Under  Secretary  for  Oceans  and 
Atmosphere  delegated  authority  to  sign 
material  for  publication  in  the  Federal 
Register  to  the  Assistant  Administrator 
for  Fisheries,  NOAA. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds  that  the 
t^ng  will  have  no  more  than  a 
negligible  impact  on  the  species  or 
stock{s)  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses  and  that  the 
permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  fordi  in  regulation.  To  make  such 
findings.  NMFS  has  defined  "negligible 
impact"  in  50  CFR  216.103  as  "an 
impact  resulting  fitim  the  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  annual  rates  of 
recruitment  or  survival."  As  new 
infonnation  is  developed,  through 
monitoring,  reporting,  or  research. 
NMFS  may  modify  the  regulations 
governing  the  take,  in  whole  or  in  part, 
after  notice  and  opportunity  for  public 
review. 

Regulations  governing  the  taking  of 
seals  and  sea  lions  incidental  to  missile 
and  rocket  launches,  aircraft  fligjit  test 
operations,  and  helicopter  operations  at 
VAFB  were  published  on  March  1 ,  1999 
(64  FR  9925),  and  ^remain  in  effect  until 
December  31,  2003. 

Summary  of  Request 

On  May  17,  2001,  NMFS  received  a 
request  from  the  30th  Space  Wing  for 


modification  to  the  monitoring 
requirements  of  the  5-year 
programmatic  regulations  governing  the 
incidental  take  of  marine  mammals 
during  rocket  launch  operations  at 
VAFB  (50  CFR  216.120-128).  The 
requested  modification  would  reduce 
the  current  requirement  to  perform 
biological  monitoring  during  all  space 
vehicle  launches  at  VAFB  to  only  those 
space  vehicle  launches  at  VAFB  during 
the  Pacific  harbor  seal  {Phoca  vitulina 
richardsi)  pupping  season  (March  1  to 
June  30).  The  30th  Space  Wing's  request 
is  based  on  a  scientific  research  program 
and  the  bioacoustic  monitoring  of  space 
vehicle  launches  conducted  from  1997 
through  2001  at  VAFB  (SRS 
Technologies,  2001).  During  the 
pupping  season,  biological  monitoring 
remains  important  in  verifying  that 
female  harbor  seals  spend  the  necessary 
time  on  the  haul-out  establishing  the 
^emale-neonate  bond,  including  musing 
of  their  pups.  Although  harbor  seal 
numbers  are  highest  during  molting 
(May  through  July).  NMFS  did  not 
propose  additional  biological 
monitoring  diuing  the  molting  season 
because  research  and  monitoring  results 
over  the  last  4  years  show  that  molting 
Pacific  harbor  seals  entering  the  water 
because  of  a  disturbance  are  not 
adversely  affected  in  their  ability  to 
molt  and  do  not  become  subject  to 
thermoregulatory  stress. 


Current  Monitoring  Requirements  and 
Requested  Change 

According  to  50  CFR  216.125.  LOAs 
that  authorize  the  take  of  marine 
mammals  incidental  to  space  vehicle 
and  test  flight  activities  must  designate 
qualified  on-site  individuals  to  conduct 
the  following  monitoring  activities: 

(1)  Observation  of  harbor  seal, 
elephant  seal,  and  sea  lion  activity  in 
the  vicinity  of  the  rookery  nearest  the 
laimch  platform  or,  in  the  absence  of 
pinnipeds  at  that  location,  at  another 
nearby  haul-out.  for  at  least  72  hours 
prior  to  any  planned  launch  and 
continue  for  a  period  of  time  not  less 
than  48  hours  subsequent  to  launching; 

(2)  Monitoring  haul-out  sites  on  the 
NorUiem  Channel  Islands  if  it  is 
determined  during  consultation  with 
NMFS  that  a  sonic  boom  could  impact 
those  areas; 

(3)  Investigation  of  the  potential  for 
spontaneous  abortion,  disruption  of 
effective  female-neonate  bonding,  and 
other  reproductive  dysfunction; 

(4)  Supplemental  observation  on 
VAFB  and  on  the  Northern  Chaimel 
Islands,  if  indicated,  with  video- 
recording  of  mother-pup  seal  responses 
for  daylight  laimches  during  the 
pupping  season;  and 


(5)  Conducting  acoustic 
measurements  of  those  launch  vehicles 
not  having  sound  pressure  level 
measurements  made  previously. 

The  SO'*'  Space  Wing  requested  to 
modify  the  first  monitoring  activity, 
observation  of  harbor  seal,  elephant 
seal,  and  sea  lion  activity  in  the  vicinity 
of  the  rookery  nearest  the  launch 
platform  on  VAFB,  to  only  require 
observations  during  the  March  1 
through  June  30  harbor  seal  pupping 
season  at  VAFB. 

Comments  and  Responses 

On  September  14.  2001  (66  FR  47905). 
NMFS  published  a  proposed 
modification  to  current  regulation  and 
opened  a  30-day  public  comment 
period  on  the  application  and  proposed 
rule.  No  comments  were  received 
during  this  period. 

Potential  Effect  of  Modification  to 
Monitoring  Requirements  on  Pacific 
Harbor  Seals  at  VAFB 

Since  modification  of  regulations,  in 
whole  or  in  part,  must  account  for  new 
information  that  has  been  collected 
through  monitoring,  reporting,  or 
research  (see  50  CFR  216.105  (c)).  this 
preamble  outlines  the  30'^  Space  Wing's 
research  and  monitoring  results  to  date. 
To  verify  the  negligible  impact 
determination  made  by  NMFS  as  a 
prerequisite  to  issuance  of  the  final  rule, 
the  monitoring  and  research  programs 
for  VAFB  were  designed  to  detect 
changes  in  population  parameters  that 
indicate  the  overall  condition  of  the 
potentially  affected  populations.  Based 
on  the  scientific  research  program  and 
bioacoustic  monitoring  of  space  vehicle 
launches  conducted  from  1997  through 
2001  at  VAFB.  the  30th  Space  Wing 
asserted  in  its  application  that 
modification  to  the  monitoring 
requirements  would  not  alter  the 
negligible  impact  determination  made 
by  NMFS  during  the  rule  making  (64  FR 
9925.  March  1.  1999).  Rather,  results  of 
the  30th  Space  Wing's  monitoring  and 
research  programs  have  verified  that  the 
impacts  of  rocket  launches  have  had  a 
negligible  impact  on  the  harbor  seals  at 

VAFB. 

Results  from  the  monitoring  and 
research  program  included  an  analysis 
of  indicators  of  population  health  at  the 
regional  and  site-specific  level. 
Indicators  analyzed  included:  trends  in 
abundance,  pup  production  and 
mortality,  daily  and  seasonal  haul-out 
behaviors,  measured  sound  exposure 
levels  from  space  launch  vehicles, 
behavioral  response  of  Pacific  harbor 
seals  to  launch  noise,  and  Pacific  harbor 
seal  auditory  brainstem  response  (ABR) 
measurements.  For  a  more  detailed 
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account  of  the  30*^  Space  Wing's 
research  and  monitoring  programs  and 
analysis  of  results,  see  SRS 
Technologies  (2001).         | 

Pacific  Haiiior  Seal  Scientific  Research 
Program  at  VAFB 

Data  from  the  scientific  research 
program  conducted  from  1997  through 
2001  shows  that  the  harbor  seal 
population  (including  pups]  at  VAFB  is 
increasing  and  doing  as  well  or  better 
than  other  harbor  seal  populations  in 
California. 

Trends  in  Abundance 

The  most  recent  estimate  of  the 
Pacific  harbor  seal  population  in 
California  is  30,293  seals  (Forney  et  al., 
2000).  From  1979  to  1995.  the  California 
population  increased  at  an  estimated 
annual  rate  of  5.6  percent.  The  total 
population  of  harbor  seals  at  VAFB  is 
estimated  to  be  1,040  (775  on  south 
VAFB  and  265  on  north  VAFB),  where 
the  telemetry  data  for  seals  was  used  to 
correct  for  seals  that  were  at  sea  during 
the  census  (SRS  Technologies  2001). 
The  harbor  seal  population  has  been 
increasing  since  1997  at  an  annual  rate 
of  12.6  percent.  Ihiring  this  period,  5  to 
7  space  vehicle  launches  were 
conducted  per  year.  Recent  information 
by  several  researchers  suggests  that 
harbor  seals  are  only  decreasing  in  areas 
(e.g.,  San  Miguel  Island,  California) 
where  they  are  in  competition  for  haul- 
out  space  with  California  sea  lions 
{Zalophus  califomianus)  and  northern 
elephant  seals  {Miroungp  angustirostris). 
Califomia  sea  lions  and  northern 
elephant  seals  rarely  haul-out  at  VAFB: 
therefore,  competition  for  haul-out 
space  should  not  be  a  foctor  in  growth 
of  the  harbor  seal  population  at  VAFB. 

Pup  Production  and  Mortality 

Annual  harbor  seal  pup  production  at 
VAFB  has  increased  by  5.3  percent 
annually.  The  only  decrease  in  pup 
production  occiured  during  the  1998  El 
Nino  season  when  there  was  a  13.6 
percent  decrease  from  the  previous  year. 
In  contrast  to  VAFB  haul-out  sites,  pup 
production  at  Point  Conception,  CA 
(control  site  for  the  VAFB  research 
program  located  25  km  south  of  the 
south  VAFB  haul-out  site)  showed  an 
annual  increase  of  2.9  percent.  This 
smaller  percentage  in  annual  pup 
production  may  be  due  to  the  fact  that 
Point  Conception  has  a  limited  area 
where  females  and  pups  can  haul-out 
without  being  harassed  by  other  seals  or 
exposed  to  high  tides  and  swells.  There 
are  more  haul-out  areas  for  females  with 
pups  at  VAFB;  therefore,  only  El  Nino 
type  disturbance  should  a£fect  pup 
production  at  VAFB. 


There  are  no  dociunented  occurrences 
of  premature  pupping  at  VAFB.  In 
addition,  the  rate  of  pup  mortality  is 
low  (0.6  pups  per  year),  with  none  of 
the  mortalities  associated  with  any  of 
the  launch  activities.  Because  the  rough 
terrain  along  the  VAFB  coastline  makes 
seal  captures  difficult,  only  15  seal  pups 
have  been  tagged;  it  has  been  difficult  to 
estimate  the  long-term  survival  and 
recruitment  rate  of  these  pups.  Based  on 
telemetry  data  from  the  15  tagged 
individuals  and  the  behavior  of  pups  at 
other  sites,  the  SO'''  Space  Wing 
estimates  that  approximately  54  percent 
of  pups  continue  to  haul-out  at  VAFB 
after  weaning.  There  have  been  no  tag 
returns  of  dead  pups  from  VAFB,  but 
some  pups  have  been  sighted  up  to  25 
km  away  from  the  natal  haid-out  site. 
This  suggests  that  mortality  is  low  for 
weaned  pups  ^d  that  up  to  35  percent 
of  pups  bom  at  VAFB  may  migrate  to 
other  haul-out  sites. 

Daily  and  Seasonal  Haul-out  Behavior 

At  south  VAFB,  the  daily  haul-out 
behavior  of  harbor  seals  is  dependent  on 
time  of  day  rather  than  tide  height.  The 
highest  number  of  seals  haul-out  at 
south  VAFB  between  1100  through  1700 
hours.  At  north  VAFB  haul-out  sites, 
tide  has  a  greater  influence  on  the  daily 
haulK)ut  behavior  of  seals.  Part  of  the 
reason  for  the  tidal  influence  at  north 
VAFB  is  the  coastline's  topography, . 
which  consists  of  low  lying  rocky  areas 
that  are  substantially  covered  during 
high  tides.  In  addition,  haul-out 
behavior  at  all  sites  may  be  influenced 
by  environmental  factors  such  as  high 
swell,  tide  height,  and  wind.  The 
combination  of  all  three  may  prevent 
seals  from  hauling  out  at  most  sites.  The 
niunber  of  seals  hauled  out  at  any  site 
can  vary  greatly  from  day  to  day  based 
on  environmental  conditions. 

Several  factors  affect  the  seasonal 
haul-out  behavior  of  harbor  seals 
including  environmental  conditions, 
reproduction,  and  molting.  Harbor  seal 
niunbers  at  VAFB  begin  to  increase  in 
March  during  the  pupping  season 
(March  to  Jime)  as  females  spend  more 
time  on  shore  nursing  pups.  The 
population  is  at  its  highest  during  the 
molt  which  occurs  from  May  through 
July.  During  the  molting  season,  tagged 
harbor  seals  at  VAFB  increased  their 
time  spent  on  shore  by  22.4  percent; 
however,  all  seals  continued  to  make 
daily  trips  to  sea  to  forage.  Molting 
harbor  seals  entering  the  water  because 
of  a  disturbance  by  a  space  vehicle 
launch  or  another  source  would  not  be 
adversely  affected  in  their  ability  to 
molt  and  would  not  endure 
thermoregulatory  stress.  During  pupping 
and  molting  season,  harbor  seals  at  the 


south  VAFB  sites  expand  into  haid-out 
areas  that  are  not  used  the  rest  of  the 
year.  The  niunber  of  seals  hauled  out 
begins  to  decrease  in  August  after  the 
molt  is  complete  and  reaches  the  lowest 
number  in  late  fall  and  early  winter. 

Pacific  Harbor  Seal  Bioacoustic 
Monitoring  at  VAFB 

Data  from  the  bioacoustic  monitoring 
of  space  vehicle  launches  conducted 
from  1997  through  2001  shows  that 
haul-out  behavior  appears  to  be 
unaffected  by  launch  operations,  and 
there  has  been  no  temporary  or 
permanent  threshold  shifts  evidenced  as 
a  result  of  launch  noise. 

The  types  of  sounds  discussed  in  this 
dociunent  are  airborne  and  impulsive. 
For  this  reason,  the  document  references 
both  pressure  and  energy  measinements 
for  sound  levels.  For  pressure,  the 
sound  pressine  level  (SPL)  is  described 
in  terms  of  decibels  (dB)  re  micro-Pascal  ^ 
'(micro-Pa),  and  for  energy,  the  soimd 
exposure  level  (SEL)  is  described  in 
terms  of  dB  re  micro-Pa2  -second.  In 
other  words,  SEL  is  the  squared 
instantaneous  soimd  pressure  over  a 
specified  time  intervfd,  where  the  soimd 
pressure  is  averaged  over  5  percent  to  95 
percent  of  the  duration  of  the  soimd  (in 
this  case,  one  second).  Airborne  noise 
measinements  are  usually  expressed 
relative  to  a  reference  pressure  of  20 
micro-Pa,  which  is  26  dB  above  the 
underwater  sound  pressure  reference  of 
1  micro-Pa.  However,  the  conversion 
frx)m  air  to  water  intensities  is  more 
involved  (Buck,  1995)  and  is  beyond  the 
scope  of  this  document. 

In  order  to  obtain  details  on  the 
launch  noise  reaching  harbor  seals  on 
VAFB,  acoustic  measurements  were 
collected  via  two  independent  systems. 
The  first  system  was  designed  to 
measure  the  low  frequency  soimd 
associated  with  rocket  launches.  The 
second  system  was  designed  to  measure 
background  noise  levels,  ambient  noise 
levels,  and  sound  events  that  exceed  a 
pre-set  minimum  sound  level. 

Measured  Sound  Exposure  Levels  from 
Space  Launch  Vehicles 

To  study  the  effect  of  noise  on 
wildlife,  the  sound  under  study  is 
typically  measured  using  an  A-weighted 
filter.  A-weighting  is  a  standard  filter 
used  ill  acoustics  that  approximates 
human  hearing.  However,  because  most 
animals  do  not  have  hearing  similar  to 
humans,  A-weighting  does  not 
accurately  represent  sounds  as  heard  by 
non-human  mammals  (SRS 
Technologies,  2001).  Several  researchers 
(Mohl,  1968;  Terhune,  1991;  Terhune 
and  TumbuU,  1995;  Kastak  and 
Schusterman,  1998)  have  measured  the 
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in-air  hearing  in  harbor  seals.  At  2000 
hertz  (Hz),  harbor  seals  were  found  to 
have  hearing  sensitivities  averaging 
around  30  dB.  In  contrast,  the  quietest 
sound  a  human  can  hear  at  2000  Hz 
registers  at  -1  dB  (Sivian  and  White, 
1933).  At  2000  Hz,  A-weighting  adds  1.2 
dB  to  the  sound  being  analyzed; 


therefore,  A-weighting  does  not 
accurately  represent  sounds  as  heard  by 
harbor  seals.  To  gain  a  better 
imderstanding  of  how  launch  noise  is 
perceived  by  harbor  seals,  SRS 
Technologies  created  a  frequency- 
weighting  filter,  similar  to  what  A- 
weighting  is  for  humans,  based  on  the 

Table  1 


in-air  hearing  ability  of  harbor  seals 
(SRS  Technologies,  2001). 

Acoustical  measurements  have  been 
collected  and  analyzed  for  21  space 
vehicle  launches  of  7  different  types  of 
vehicles  using  both  A-weighted  and 
harbor-seal  weighted  filters.  The  average 
measurements  are  shown  in  Table  1: 


Type 


Athena 

Minotaur 

Titan  IV 

Taums 

Denall 

Minuteman 

Atlas 


Distance  from 
Haul-out  (Ian/mi) 


2.8/1.7 

2.3/1.4 

8.5/5.3 

0.55/0.34 

2.0/1.2 

15.6«.7 

11.0/6.8 


Average  A-weighted 

Sound  Exposure  Level 

(dB) 


107.5 
106.2 
100.2 
125.2 
114,9 
88.7 
86.1 


HartXK  seal-weighted 

Sound  Exposure  Level 

(dB) 


68.3 
67.3 
58.9 
89.8 
78.6 
42.3 
47.3 


Behavioral  Response  of  Pacific  Harbor 
Seals  to  Launch  Noise 

During  the  biological  monitoring  at 
VAFB,  the  response  of  harbor  seals  to 
rocket  laimch  noise  varied  depending 
on  the  intensity  of  noise  and  the  age  of 
the  seal.  When  launch  noise  was  below 
an  A-weighted  sound  exposure  level  of 
100  decibels  (dBA)(re  20  micro-Pa2- 
second),  observations  showed  that  not 
all  seals  fled  the  haul-out  site  and  those 
that  remained  were  exclusively  adults. 
Given  the  high  degree  of  site  fidelity 
among  adult  harbor  seals,  it  is  likely 
that  those  seals  that  remained  on  the 
haul-out  site  during  rocket  laimches  had 
previously  been  exposed  to  launches.  It 
is  possible  that  adult  seals  have  become 
acclimated  to  the  launch  noise  and  react 
differently  than  younger  inexperienced 
seals.  Of  the  20  seals  (adult  and 
younger)  tagged  at  VAFB,  8  (40  percent) 
were  exposed  to  at  least  one  launch 
disturbance  and  continued  to  return  to 
the  same  haul-out  site.  Three  of  these 
tagged  seals  were  exposed  to  2  or  more 
launch  disturbances.  Six  (75  percent)  of 
the  tagged  seals  exposed  to  launch  noise 
appeared  to  remain  in  the  water 
adjacent  to  the  haul-out  site  and  then 
returned  to  shore  within  2  to  22  minutes 
after  the  launch.  The  2  tagged  seals  that 
left  the  haul-out  site  area  after  the 
launch  had  been  on  shore  for  at  least  6 
hours  subsequent  to  the  launch  and 
retiuned  to  the  haul- out  site  in  24  hours. 

ABR  Measurements 

In  order  to  further  determine  if  harbor 
seals  experience  any  change  in  their 
hearing  sensitivity  as  a  result  of  launch 
noise,  the  acoustic  contractor  conducted 
ABR  testing  on  10  harbor  seals  prior  to 
and  after  the  launches  of  3  Titan  IV 
rockets,  a  vehicle  type  with  one  of  the 


loudest  harbor  seal-weighted  SELs  (see 
table  above).  Detailed  analysis  of  the 
ABR  measurements  showed  that  there 
were  no  detectable  changes  in  the  seals' 
hearing  sensitivity  as  a  result  of  the 
launch  noise.  However,  the  2  to  3.5  hour 
delay  in  ABR  testing  post-launch  could 
mean  that  the  seals  had  recovered  frtim 
a  temporary  threshold  shift  (TTS)  before 
the  testing  could  begin.  However,  as 
there  were  no  detectable  changes  in  the 
hearing  sensitivity  of  these  animals 
when  diey  were  tested  after  the  delay, 
the  30th  Space  Wing  concludes,  with 
confidence,  that  the  animals  did  not 
have  permanent  hearing  changes  due  to 
exposure  to  the  laimch  noise  from  the 
Titan  IV  rockets. 

Conclusions 

As  outlined  in  this  preamble,  results 
of  on-going,  long-term  monitoring 
efforts  designed  to  track  trends  in  haul- 
out  patterns  and  seal  distribution  at 
VAFB  show  that  the  harbor  seal 
population  at  VAFB  is  increasing  and 
doing  as  well  or  better  than  other  harbor 
seal  populations  in  Califomia.  Acoustic 
measurements  in  conjunction  with 
biological  monitoring  of  haul-out  sites 
and  tagged  seals  over  these  same  4 
years,  suggest  that  the  haul-out  behavior 
of  harbor  seals  is  unaffected  by  launch 
operations.  This  data  also  provides 
conclusive  evidence  that  no  permanent 
hearing  damage  has  resulted  from  space 
vehicle  launches  at  VAFB.  This  new 
information  obtained  through 
monitoring,  reporting,  and  research 
verifies  NMFS"  previous  negligible 
impact  determination  by  showing  that 
the  level,  manner,  and  effects  of  the 
marine  mammal  takes  are  so  small  in 
number  that  they  are  inconsequential  to 
the  abundance,  distribution,  and 
productivity  of  marine  mammal 


populations  in  Califomia  (Swartz  and 
Hofman,  1991).  Therefore,  NMFS  has 
concluded  that  the  impact  of  amending 
the  current  regulations  to  require 
monitoring  observations  only  during  the 
harbor  seal  pupping  season  at  VAFB- is 
consistent  with  NMFS"  March  1, 1999 
negligible  impact  determination  (64  FR 
9925). 

Classification 

This  action  is  not  significant  for 
purposes  of  Executive  Order  12866. 

Classification 

The  Assistant  General  Counsel  for 
Legislation  and  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Small  Business  Administration, 
when  the  original  mle  was  proposed  in 
1998  (63  FR  39055,  July  21, 1998),  that, 
if  adopted,  the  mle  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act.  The  mle  only  affects  the 
1>.S.  Air  Force,  large  defense  companies, 
and  an  undetermined  number  of 
contractors  providing  services  related  to 
the  launches,  including  the  monitoring 
of  laimch  impacts  on  marine  mammals. 
Some  of  the  affected  contractors  may  be 
small  businesses.  The  economic  impact 
on  these  small  businesses  depends  on 
the  award  of  contracts  for  such  services. 
The  economic  impact  cannot  be 
determined  with  certainty,  but  will 
either  be  beneficial  or  have  no  effect, 
directly  or  indirectly,  on  small 
businesses.  Because  of  this 
classification,  a  regulatory  flexibility 
analysis  was  neither  required  nor 
prepared.  This  action  does  not  alter 
those  conclusions. 
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National  Environmental  Policy  Act 
(NEPA) 

The  U.S.  Air  Force  prepared  an 
Environmental  Assessment  (EA)  and 
issued  a  Finding  of  No  Significant 
Impact,  as  part  of  its  request  for  a  small 
take  authorization  in  1997.  This  EA 
contains  information  incorporated  by 
reference  in  the  application  that  is 
necessary  for  determining  whether  the 
activities  proposed  for  receiving  small 
take  authorizations  are  having  a 
negligible  impact  on  affected  marine 
mammal  stocks.  NMFS  adopted  the  U.S. 
Air  Force  EA  as  its  own  as  provided  by 
40  CFR  1506.3.  In  the  final  rule  for  this 
activity  (64  FR  9925,  March  1, 1999), 
NMFS  found  that  the  issuance  of 
regulations  and  LOAs  to  the  Air  Force 
would  not  result  in  a  significant 
environmental  impact  on  the  human 
environment  and  that  it  would  be 
unnecessary  to  either  prepare  its  own 
NEPA  doomientation,  or  to  recirculate 
the  Air  Force  EA  for  additional 
comments.  This  action  is  within  the 
scope  of  the  EA  and  does  not  alter  its 
conclusions. 

Endangered  Species  Act  (ESA) 
Consultatimi  History 

The  Department  of  the  Air  Force 
consulted  with  NMFS,  as  reqiured  by 
section  7  of  the  ESA,  on  whether 
launches  of  Titan  II  and  IV  at  SLC-4 
would  jeopardize  the  continued  ' 
existence  of  species  listed  as  threatened 
or  endangered.  NMFS  issued  a  section 
7  biological  opinion  on  this  activity  to 
the  Air  Force  on  October  31, 1988, 
concluding  that  launchings  of  the  Titan 
IV  were  not  likely  to  jeopardize  the 
continued  existence  of  the  Guadalupe 
fur  seal.  The  Air  Force  reinitiated 
consultation  with  NMFS  after  the  Steller 
sea  lion  was  added  to  the  list  of 
threatened  and  endangered  species  (55 
FR  49204,  November  26, 1990). 
However,  since  Steller  sea  lions  had  not 
been  sighted  on  the  Channel  Islands 
between  1984  and  the  time  of  the 
consultation,  it  was  determined  that 
these  launchings  were  not  likely  to 
affect  Steller  sea  lions.  Additionally,  on 
September  18, 1991,  NMFS  concluded 
that  the  issuance  of  a  small  take 
authorization  to  the  Air  Force  to 
incidentally  take  marine  mammals 
during  Titan  IV  laimches  was  not  likely 
to  jeopardize  the  continued  existence  of 
Steller  sea  lions  or  Guadalupe  fur  seals. 
Because  laimches  of  rockets  and 
missiles  other  than  Titan  IV  are  imlikely 
to  produce  sonic  booms  that  will  impact 
the  NCI  and  because  listed  marine 
mammals  are  not  expected  to  haul  out 
either  on  the  Vandenberg  coast  or  on  the 
NCI  during  the  5-year  period  for  this 


proposed  authorization,  the  issuance  of 
regulations«is  unlikely  to  adversely 
affect  listed  marine  mammals  (64  FR 
9925,  March  1, 1999).  Additionally, 
incidental  take  authorizations  for  either 
of  these  two  species  under  either  the 
MMPA  or  the  ESA  are  not  warranted. 

List  of  Subjects  in  50  CFR  Part  216 

Exports,  Fish,  Imports,  Indians, 
Labeling,  Marine  mammals.  Penalties, 
Reporting  and  record  keeping 
requirements.  Seafood,  Transportation. 

Dated:  January  14,  2002. 

William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  discussed  in  the 
preamble,  50  CFR  part  216  is  amended 
as  follows: 

PART  216— REGULATIONS 
GOVERNING  THE  TAKING  AND 
IMPORTING  OPMARINE  MAMMALS 

1.  The  authority  citation  for  part  216 
continues  to  read  as  follows:  • 

Authority:  16  U.S.C.  1361  et  seq.,  unless 
otherwise  noted. 

2.  In  §  216.125,  paragraph  (b)  (1)  is 
revised  to  read  as  follows: 

§  21 6.1 25    Requirements  for  monitoring 
and  reporting. 


(b)*** 

(1)  Conduct  observations  on  harbor 
seal,  elephant  seal,  and  sea  lion  activity 
in  the  vicinity  of  the  rookery  nearest  the 
launch  platform  or,  in  the  absence  of 
pinnipeds  at  that  location,  at  another 
nearby  haulout,  for  at  least  72  hours 
prior  to  any  planned  laimch  occurring 
during  the  harbor  seal  pupping  season 
(1  March  through  30  Jime)  and  continue 
for  a  period  of  time  not  less  than  48 
hours  subsequent  to  laimching. 
***** 

[FR  Doc.  02-1533  Filed  1-18-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  011004242-200&-O2:  i.D. 
092401 F] 

RIN0648-APO9 

Fisheries  of  the  Northeastern  United  ' 
States;  2002  Fishing  Quotas  for 
Atlantic  Surf  Clams,  Ocean  Quahogs, 
and  Maine  Mahogany  Ocean  Quahogs 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  2002  fishing  quotas 

for  Atlantic  surf  clams,  ocean  quahogs, 

and  Maine  mahogany  ocean  quahogs. 

SUMMARY:  NMFS  issues  final  quotas  for 
the  Atlantic  surf  clam,  ocean  quahog, 
and  Maine  mahogany  ocean  quahog 
fisheries  for  2002.  These  quotas  specify 
allowable  harvest  levels  of  Atlantic  sxat 
clams  and  ocean  quahogs  from  the 
exclusive  economic  zone  and  an 
allowable  harvest  level  of  Maine 
mahogany  ocean  quahogs  from  the 
waters  north  of  43°  5014.  lat.  in  2002. 
DATES:  Effective  from  January  16,  2002, 
through  December  31,  2002. 
ADDRESSES:  Copies  of  supporting 
dociunents,  including  the 
Environmental  Assessment,  Regulatory 
Impact  Review,  Final  Regulatory 
Flexibility  Analysis  (EA/RIR/FRFA), 
and  the  Essential  Fish  Habitat 
Assessment,  are  available  from:  Daniel 
Fiu'Iong,  Executive  Director,  Mid- 
Atlantic  Fishery  Management  Coimcil, 
Room  2115.  Federal  Building,  300  South 
New  Street,  Dover,  DE 19904-6790.  A 
copy  of  the  EA/RIR/FRFA  is  accessible 
via  the  Internet  at  bttp:/www.nero.gov/ 
ro/dof/nr.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  Gardiner,  Fishery  Management 
Specialist,  978-281-9326. 
SUPPLEMENTARY  INFORMATION:  The 
Fishery  Management  Plan  for  the 
Atlantic  Surf  Clam  and  Ocean  Quahog 
Fisheries  (FMP)  requires  NMFS,  in 
consultation  with  the  Mid-Atlantic 
Fishery  Management  Couincil  (Council), 
to  specify  quotas  for  surf  clams  and 
ocean  quahogs  on  an  annual  basis  from 
a  range  that  represents  the  optimum 
yield  (OY)  for  each  fishery.  It  is  the 
policy  of  the  Coimcil  that  the  levels 
selected  should  allow  sustainable 
fishing  to  continue  at  that  level  for  at 
least  10  years  for  surf  clams  and  30 
years  for  ocean  quahogs.  While  staying 
within  this  constraint,  the  Council  must 
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also  consider  the  economic  impacts  of 
the  quotas.  Regulations  implementing 
Amendment  ID  to  the  FMP,  published 
on  May  19, 1998  (63  FR  27481),  added 
Maine  mahogany  ocean  quahogs  to  the 
management  unit  and  provide  that  a 
small  artisanal  fishery  for  ocean 
quahogs  in  the  waters  north  of  43°  50' 
N.  lat.  will  have  an  annual  quota  within 
a  range  of  17,000  to  100,000  Maine 
bushels  (bu)  (5,991  to  35,240  hectoliters 
(hL)),  with  an  initial  amoimt  of  100,000 


Maine  bu  (35,240  hL).  As  specified  in 
Amendment  10,  the  Maine  mahogany 
ocean  quahog  quota  is  in  addition  to  the 
quota  specified  for  the  ocean  quahog 
fishery. 

Detailed  background  information 
regarding  the  development  of  these 
quotas  was  provided  in  the  preamble  to 
the  proposed  rule  published  at  66  FR 
53770,  October  24,  2001,  and  is  not 
repeated  here.  The  comment  period  for 
that  rule  ended  on  November  23,  2001. 


No  comments  were  received  during  the 
comment  period,  and  the  final  quotas 
for  2002,  which  are  unchanged  from 
those  in  the  proposed  rule,  are  shown  in 
the  table  below.  The  2002  quotas  for 
both  ocean  quahogs  and  Maine 
mahogany  quahogs  are  the  same  as  the 
2001  quotas.  However,  the  2002  surf 
clam  quota  is  10  percent  higher  than  the 
2001  quota. 


2002  SURF  CLAM/OCEAN  QUAHOG  QUOTAS 


Fistiery 


'  Surf  dam 

1 0cean  quahog 

2  Maine  mahogany  quahog 


1 1  bushel  =  1.88  cubic  ft  =  53.24  liters. 
21  bushel  =  1.2445  cubic  ft  =  35.24  liters. 


Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

A  delay  in  the  effective  date  of  this 
final  rule  would  cause  a  disruption  in 
the  ordinary  conunerce  of  the  surf  clam 
and  ocean  quahog  fisheries.  Individual 
Transferable  Quota  shareholders  each 
rfeceive  a  portion  of  the  overall  quota  for 
these  two  species.  An  allocation  holder 
receives  an  amount  of  cage  tags 
equivalent  to  his/her  share  of  the  overall 
quota.  Fishing  for  surf  clams  and  ocean 
quahogs  begins  on  January  1,  regardless 
of  the  publication  of  the  annual  quota. 
Historically,  allocations  have  been 
transferred  either  permanently  or 
temporarily  to  meet  changing  economic 
circiunstances  in  the  fishery  from  the 
commencement  of  these  fisheries.  For 
example,  vessel  owners  who  enter  into 
a  supply  contract  with  a  processor  may 
experience  vessel  breakdowns  that 
thwart  performance  of  their  contractual 
obligations.  In  this  situation  it  is 
imperative  that  the  vessel  owner  have 
the  ability  to  request  that  NMFS 
temporarily  transfer  part  of  his/her 
allocation  to  another  harvester  who  is 
willing  to  fulfill  the  terms  of  the  supply 
contract.  Further,  allocation  holders  at 
times  pledge  their  allocation  as  security 
for  a  loan.  This  entails  the  transfer  of  the 
individual  allocation  to  the  lending 
institution  for  the  pendency  of  the  loan. 
Without  an  effective  quota.  NMFS 
cannot  make  either  a  partial  transfer  or 
an  entire  allocation  effective, 
permanently  or  temporarily.  This 
inability  on  the  part  of  NMFS  to  make 
such  transfers  effective  would  have  a 
negative  economic  impact  on  the  surf 
clam  and  o<»an  quahog  fisheries. 


Therefore,  there  is  good  cause  under  5 
U.S.C.  553(d)(3)  to  waive  the  30-day 
delayed  effectiveness  period  for  the 
implementation  of  the  2002  surf  clam, 
ocean  quahog,  and  Maine  mahogany 
quahog  quotas. 

NMFS  and  the  Coimcil  prepared  a 
FRFA  for  this  action.  A  copy  of  the 
FRFA  is  available  from  the  Council  (see 
ADDRESSES).  The  preamble  to  the 
proposed  rule  and  specifications 
included  a  detailed  smnmary  of  the 
analysis  contained  in  the  Initial 
Regulatory  Flexibility  Analysis  (IRFA), 
which  is  not  repeated  here.  A  summary 
of  the  FRFA,  focusing  upon  the  impacts 
of  the  final  measures,  follows: 

A  description  of  the  reasons  why  this 
action  is  being  taken  by  the  agency  and 
the  objectives  of  this  final  rule  are 
explained  in  the  preambles  of  the 
proposed  rule  and  this  final  rule.  This 
action  does  not  contain  any  coUection- 
of-information,  reporting,  or 
recordkeeping  requirements.  It  does  not 
duplicate,  overlap,  or  conflict  with  any 
other  Federal  rules.  This  action  is  taken 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act)  and  regulations  at  50  CFR  part  648. 
There  are  no  compliance  costs 
associated  with  this  final  rule. 

Public  Comments 

There  were  no  public  comments 
received  in  response  to  the  IRFA's 
analysis  of  the  expected  impacts  of  the 
proposed  regulations  on  small  entities. 

Minimizing  Significant  Economic 
Impact  of  Small  Entities 

These  specifications  establish  a  10- 
percent  increase  in  the  surf  clam  quota 
and  continue  the  ocean  quahog  and 


2002  final  quotas 
(bu) 


3,135,000 

4.500.000 

100.000 


2002  final  quotas 
(hL) 


1,669,000 

2.396,000 

-35.240 


Maine  mahogany  ocean  quahog  quota 
without  change  from  the  2001  quotas. 
Since  2000  harvest  levels  of  2.561  and 
3,161  million  bu  (1.364  million  hL  to 
1.683  million  hL)  for  surf  clams  and 
ocean  quahogs,  respectively,  were  below 
the  2002  quotas  implemented  by  this 
action,  and  NMFS  and  the  Council 
assume  no  changes  in  fishing  effort  or 
yield-to-effort  will  take  place  in  2001, 
these  2002  quotas  are  not  expected  to 
constrain  the  overall  harvest  in  the 
fishery.  As  a  result,  harvesters  could 
increase  their  landings  over  the  2000 
levels,  and  additional  revenues  could 
accrue  in  2002. 

Vessels 

In  2000.  a  total  of  48  vessels  reported 
harvesting  surf  clams  or  ocean  quahogs 
from  Federal  waters  imder  an  Individual 
Transferable  Quota  (ITQ)  system. 
Average  2000  gross  income  from  surf 
clam  harvests  was  $702,317  per  vessel, 
and  $470,854  per  vessel  from  ocean 
quahog  harvests.  In  the  small  artisanal 
fishery  for  ocean  quahogs  in  Maine.  34 
vessels  reported  harvests  in  the  clam 
logbooks,  with  an  average  value  of 
$97,223  per  vessel.  All  of  these  vessels 
fall  within  the  definition  of  a  small 
entity. 

For  ocean  quahogs,  the  proposed  2002 
quota  is  4.500-million  bu  (2.396-million 
hL).  The  other  alternatives  considered 
were  4.000,  4.250,  4.750,  and  6.000 
million  bu  (2.129,  2.263,  2.529,  and 
3.195  million  hL).  The  minimum 
allowable  quota  specified  in  the  current 
OY  range  is  4.000  million  bu  (2.129 
million  hL)  of  ocean  quahogs.  Adoption 
of  a  4.000-million  bu  (2.129-million'hL) 
quota  would  represent  a  12-percent 
decrease  from  the  ciurent  4.500-million 
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bu  (2.396-miIlion  hL]  quota  and, 
assuming  the  entire  quota  is  harvested, 
a  27-percent  increase  in  harvest  from 
the  2000  harvest  level  of  3.161  million 
bu  (1.683  million  hL).  This  alternative 
would  take  the  most  conservative 
approach  to  managing  the  fishery  that  is 
currently  available  to  NMFS  and  the 
Council.  Adopting  the  maximum 
allowable  quota  of  6.000  million  bu 
(3.195  million  hL)  for  ocean  quahogs 
would  represent  a  33-percent  increase 
in  allowable  harvest  and  a  90-percent 
increase  in  landings  from  2000, 
assiuning  that  all  of  the  quota  is 
harvested.  However,  the  industry  does 
not  have  a  market  available  to  absorb 
such  a  massive  increase  in  landings  and 
may  not  have  the  vessel  capacity 
necessary  to  harvest  a  quota  this  large 
(two  of  the  most  productive  ocean 
quahog  vessels  sank  in  January  1999 
and  have  not  been  replaced).  Since  all 
alternatives,  includiag  the  preferred, 
would  yield  increases  relative  to  the 
actual  2000  landings,  increased 
revenues  would  be  likely  to  occiu". 

For  surf  clams,  the  propiosed  2002 
quota  is  3.135  million  bu  (1.669  million 
hL).  The  other  alternatives  considered 
were  1.850,  2.850,  3.000,  and  3.400 
million  bu  (0.985, 1.517,  1.597.  and 
1.810  million  hL).  The  minimum 
allowable  quota  specified  in  the  current 
OY  range  is  1.850  million  bu  (0.985 
million  hL)  of  surf  clams.  Adoption  of 
a  1.850-million  bu  (0.985-million  hL) 
quota  would  represent  a  35-percent 
decrease  bom  the  current  2.850-million 
bu  (1.517-million  hL)  quota,  and  a  28- 
percent  decrease  from  the  2000  harvest 
level  of  2.561  million  bu  (1.364  million 
hL).  A  reduction  in  quota  of  this 
magnitude  would  have  a  substantially 
negative  impact  on  overall  ex-vessel 
revenues.  Adoption  of  the  2.850-million 
bu  (1.517-miUion  hL)  quota  would  most 
likely  have  a  limited  impact  on  small 
entities,  since  it  is  identical  to  the  2001 
quota.  Adopting  the  maximum 
dlowable  quota  of  3.400  million  bu 


(1.810  million  hL)  for  siui  clams  would 
allow  for  a  19-percent  increase  in 
harvest.  The  Council  considered  a  5- 
percent  increase  in  quota  from  the  2001 
level  to  3.000  million  bu  (1.597  million 
hL),  but  industry  representatives  stated 
that  they  preferred  a  10-percent 
increase.  The  preferred  alternative 
allows  for  the  10-percent  increase  of 
2.850  miUion  bu  (1.517  million  hL)  to 
3.135  million  bu  (1.669  million  hL).  The 
only  alternative  that  would  reduce 
.  revenues  to  vessels  is  the  1.850-million 
bu  (0.985-million  hL)  alternative.  Both 
the  status  quo  quota  and  the  5-percent 
increase  alternative  could  be 
constraining  on  industry.  At  best,  the  5- 
percent  increase  would  probably 
increase  revenues  by  a  small  amount. 
The  resource  can  support  the  10-percent 
increase  in  landings  and  the  industry 
believes  it  can  harvest  and  process  this 
additional  product. 

The  proposed  2002  quota  for  Maine 
mahogany  ocean  quahogs  is  100,000 
Maine  bu  (35,240  hL),  which  is  the 
maximum  allowed  under  the  FMP.  The 
FMP  specifies  that  upward  adjustments 
to  the  quota  would  require  a  scientific 
siuvey  and  stock  assessment  of  the 
Maine  mahogany  ocean  quahog 
resource.  However,  no  survey  or 
assessment  has  been  conducted.  Two 
other  alternatives  were  considered: 
50,000  Maine  bu  (17,620  hL)  and  72,466 
Maine  bu  (25,537  hL).  Any  quota  below 
the  1999  landing  level  of  93,938  Maine 
bu  (33,104  hL)  would  most  likely  have 
resulted  in  a  decrease  in  revenues  to 
individual  vessels.  The  proposed  quota 
is  the  least  constraining  allowed  under 
the  FMP. 

Processors 

Nine  to  12  processors  currently 
participate  in  the  surf  clam  and  ocean 
quahog  fisheries.  However,  five  firms 
are  responsible  for  the  vast  majority  of 
purchases  in  the  vessels  and  sale  of 
processed  clam  products  in  wholesale 
markets,  hnpacts  to  surf  clams  and 


ocean  quahog  processors  would  most 
likely  mirror  the  impacts  of  the  various 
quota  alternatives  to  vessels,  as 
discussed  above.  Revenues  earned  by 
processors  would  be  derived  from  the 
wholesale  market  for  clam  products 
and,  since  a  large  niunber  of  substitute 
products  (i.e.,  other  food  products)  are 
available,  the  demand  for  processed 
clam  products  is  likely  to  depend  on  the 
price  of  pu-ocessed  clams,  relative  to  the 
price  of  available  clam  substitutes. 

Allocation  Holders 

In  2001,  there  were  99  surf  clam 
allocation  holders,  while  63  firms  or 
individuals  held  an  ocean  qusihog 
allocation.  Under  the  2002  quotas,  the 
increase  in  the  surf  clam  quota  could 
benefit  those  who  purchase  quota 
(through  low6r  prices  (values))  and 
negatively  impact  sellers  of  quota, 
because  of  reduction  in  value  due  to  the 
increased  allocation  of  surf  clams  to 
each  allocation  holder.  Some  allocation 
holders  who  might  otherwise  have 
foimd  it  necessary  or  desirable  to  - 
purchase  quota  share  from  others  will 
have  sufficient  quota  available  to  them 
in  2002  to  make  additional  quota 
purchases  unnecessary.  Because  the 
ocean  quahog  quota  is  unchanged  from 
2001,  no  impacts  on  allocation  holders 
are  expected. 

The  RIR/IRFA  is  available  from  the 
Coimcil  (see  ADDRESSES).  This  final  rule 
does  not  contain  policies  with 
Federalism  implications  as  that  term  is 
defined  in  Executive  Order  13132; 
therefore,  preparation  of  a  Federalism 
assessment  is  not  necessary. 

Anthority:  16  U.S.C.  1801  et  seq. 

Dated:  January  15,  2002. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 

[PR  Doc.  02-1500  Filed  1-16-^2;  3:22  pm] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  pul)iic  of  the  proposed 
Issuance  of  mies  and  regulations.  Ttie 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  tfie 
rule  making  prior  to  ttie  adoption  of  ttie  final 
rules. 


E>EPARTMENT  OF  TRANSPORTATION 
federal  Aviation  Administration 

14  CFR  Part  25 

[Doctet  No.  NM207;  Special  Conditions  No. 
25-02-02-SC 

Special  Conditions:  Falrchlld  Domier 
GmbH,  Model  728-100;  High  Intensity 
Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  special 
conditions. 


SUMMARY:  This  notice  proposes  special 
conditions  for  the  Fairchild  Domier 
GmbH  Model  72»-100  airplane.  This 
airplane  will  have  novel  or  imusual 
design  features  when  compared  to  the 
state  of  technology  envisioned  in  the 
airworthiness  standards'for  transport 
category  airplanes.  The  airplane  design 
will  include  an  electronic  flight  control 
system  as  well  as  advanced  avionics  for 
the  display  and  control  of  critical 
airplane  functions.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  protection  of  these  systems  bom 
the  effects  of  high  intensity  radiated 
fields  (HIRF).  T^ese  special  conditions, 
in  part,  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
Additional  special  conditions  may  also 
be  defined. 

DATES:  Comments  must  be  received  on 
or  before  March  8,  2002. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration,  Transport 
Airplane  Directorate,  Attention:  Rules 
Docket  (ANM-113).  Docket  No.  NM207. 
1601  Lind  Avenue  SW.,  Renton, 
Washington  98055-4056;  or  delivered  in 
duplicate  to  the  Transport  Airplane 
Directorate  at  the  above  address.  All 
comments  must  be  marked:  Docket  No. 
NM207.  Comments  may  be  inspected  in 


the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4:00  p.m. 

FOR  FURTHER  MFORMATKW  CONTACT:  Tom 
Groves.  FAA,  International  Branch, 
ANM-116.  Transport  Airplane 
Directorate,  Aircraft  Certification 
Service,  1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056; 
telephone  (425)  227-1503;  facsimile 
(425) 227-1149. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  Uie  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA  therefore  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

The  FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
proposal,  explain  the  reason  fof  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  svunmarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  proposed  special 
conditions.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date.  If  you  wish  to 
review  the  docket  in  person,  go  to  the 
address  in  the  ADDRESSES  section  of  this 
notice  between  7:30  a.m.  and  4:00  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  vdll  consider  conunents 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  the  proposal  for  special 
conditions  in  light  of  the  comments  we 
receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 


which  the  docket  niunber  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  May  5, 1998,  Fairchild  Domier 
GmbH,  applied  for  a  type  certificate  for 
their  new  Model  728-100  airplane.  The 
Model  728-100  is  a  70-85  passenger 
twin-engine  regional  jet  with  a 
maximum  takeoff  weight  of  77,600 
pounds. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  21.17, 
Fairchild  Domier  GmbH  must  show  that 
the  Model  728-100  airplane  meets  the 
applicable  provisions  of  part  25,  as 
amended  by  Amendments  25-1  through 
25-96.  Fairchild  Domier  GmbH  has  also 
applied  to  extend  the  certification  basis 
to  include  Amendments  25-97,  25-98, 
and  25-104. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Model  728-100  airplane  because 
of  a  novel  or  unusual  design  feature, 
specM  conditions  are  prescribed  under 
the  provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Model  728-100  airplane 
must  comply  with  the  fuel  vent  and 
exhaust  emission  requirements  of  14 
CFR  part  34  and  the  noise  certification 
requirements  of  14  CFR  part  36,  and  the 
FAA  must  issue  a  finding  of  regulatory 
adequacy  piusuant  to  section  611  of 
Public  Law  92-574,  the  "Noise  Control 
Act  of  1972." 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.17(a)(2). 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  type  certificate 
for  that  model  be  amended  later  to 
include  any  other  model  that 
incorporates  the  same  novel  or  imusual 
design  feature,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of  §  21.101(a)(1). 

Novel  or  Unusual  Design  Features 

As  noted  earlier,  the  Fairchild  Domier 
GmbH  Model  728-100  will  include  an 
electronic  flight  control  system  as  well 
as  advanced  avionics  for  the  display  and 
control  of  critical  airplane  functions. 
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These  systems  may  be  vulnerable  to 
HIRF  external  to  the  airplane.  The 
cnirrent  airworthiness  standards  of  part 
25  do  not  contain  adequate  or 
appropriate  safety  standards  for  the 
protection  of  this  equipment  from  the 
adverse  effects  of  HIRF.  Accordingly, 
these  systems  are  considered  to  be  novel 
or  unusual  design  features. 

Discttsnon 

There  is  no  specific  regulation  that 
addresses  protection  requirements  for 
electrical  and  electronic  ^stems  from 
HIRF.  Increased  power  levels  from 
ground-based  radio  transmitters  and  the 
growing  use  of  sensitive  avionics/ 
electronics  and  electrical  systems  to 
command  and  control  airplanes  have 
made  it  necessary  to  provide  adequate 
protection. 

To  ensure  that  a  level  of  safety  is 
achieved  that  is  equivalent  to  that 
intended  by  the  relations 
incorporated  by  reference,  special 
conditions  are  needed  for  the  Fairchild 
Domier  GmbH  Model  728-100.  These 
proposed  special  conditions  require  that 
new  avionics/electronics  and  electrical 
systems  that  perform  critical  functions 
he  designed  and  installed  to  preclude 
component  damage  and  interruption  of 
function  due  to  both  the  direct  and 
indirect  effects  of  fflRF. 

Higfa-Inteiisity  Radiated  Fields  (HKF) 

With  the  trend  toward  increfised 
power  levels  bom  ground*based 
transmitters,  plus  the  advent  of  space 
and'satellite  communications  coupled 
with  electronic  command  and  control  of 
the  airplane,  the  immunity  of  critical 
avionics/electronics  and  electrical 
systems  to  HIRF  must  be  established. 

It  is  not  possible  to  precisely  define 
the  HIRF  to  which  the  airplane  will  be 
exposed  in  service.  There  is  also 
imcertainty  concerning  the  effectiveness 
of  airframe  shielding  for  HIRF. 
Furthermore,  coupling  of 
electromagnetic  energy  to  cockpit- 
installed  eqiiipment  throiigh  the  cockpit 
window  apertures  is  undefined.  Based 
on  surveys  and  analysis  of  existing  HIRF 
emitters,  an  adequate  level  of  protection 
exists  when  compliance  with  the  HIRF 
protection  special  condition  is  shown  in 
accordance  with  either  paragraph  1  OR 
2  below: 

1.  A  minimum  threat  of  100  volts  rms 
(root-mean-square)  per  meter  electric 
field  strength  bom  10  KHz  to  18  GHz. 

a.  The  threat  must  be  applied  to  the 
system  elements  and  their  associated 
wiring  harnesses  without  the  benefit  of 
airframe  shielding. 

b.  Demonstration  of  this  level  of 
protection  is  established  through  system 
tests  and  analysis. 


2.  A  threat  external  to  the  airframe  of 
the  field  strengths  indicated  in  Table  1 
for  the  frequency  ranges  indicated.  Both 
peak  and  average  field  strength 
components  from  Table  1  are  to  be 
demonstrated. 

Table  1 


Frequency 

FieW  Strength 
(volts  per  meter) 

Peak 

Average 

10  kHz-100  kHz  

50 

50 

50 

100 

50 

50 

100 

100 

700 

700 

2000 

3000 

3000 

1000 

3000 

2000 

600 

50 

100  kHz-500  kHz  

50 

500  kHz-2  MHz  

50 

2  MHz-SOMHz 

30  MHz-70  MHz 

100 
50 

70  MHz-100  MHz 

50 

100  MHz-200  MHz 

200  MHz-400  MHz 

400  MHz-700  MHz 

700  MHz-1  GHz 

100 

100 

50 

100 

1  GHz-2  GHz  

200 

2  GHz-4  GHz  

200 

4  GHz-6  GHz  

200 

6  GHz-8  GHz  

200 

8GHz-12GHz  

300 

12GHz-18GHz  

200 

18  GHz-40  GHz  

200 

The  fiekl  strengths  are  expressed  in  temis 
of  peak  of  ttie  root-mean-square  (rms)  over 
ttie  complete  modulation  period.    . 

The  threat  levels  identified  above  are 
the  result  of  an  FAA  review  of  existing 
studies  on  the  subject  of  HIRF,  in  light 
of  the  ongoing  work  of  the 
Electromagnetic  Effects  Harmonization 
Working  Group  of  the  Aviation 
Rulemaking  Advisory  Committee. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Fairchild  Domier  GmbH  Model  728- 
100.  Should  Fairchild  Domier  apply  at 
a  later  date  for  a  change  to  the  type 
certificate  to  include  another  model 
incorporating  the  same  novel  or  unusual 
design  feature,  these  special  conditions 
would  apply  to  that  model  as  well 
under  the  provisions  of  §  21.101(a)(1). 
Fairchild  Domier  has  submitted 
applications  for  certification  of  both 
increased  and  reduced  passenger 
capacity  derivatives  of  the  728-100. 
These  derivative  models  are  designated 
the  928-100,  and  the  528-100, 
respectively.  As  ciurentiy  proposed, 
these  derivative  models  share  the  same 
design  features  of  an  electronic  flight 
control  system  as  well  as  advanced 
avionics  for  the  display  and  control  of 
critical  airplane  functions  as  the  728- 
100,  and  it  is  anticipated  that  they  will 
be  be  included  in  the  applicability  of 
this  proposed  special  condition. 


Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  the 
Fairchild  Domier  GmbH  Model  728-100 
airplane.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701, 
44702,  44704. 

The  Proposed  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  proposes  the 
following  special  conditions  as  part  of 
the  tjrpe  certification  basis  for  Fairchild 
Domier  GmbH  Model  728-100 
airplanes. 

1.  Protection  from  Unwanted  Effects 
of  High  Intensity  Radiated  Fields 
(HIRF).  Each  electrical  and  electronic 
system  that  performs  critical  functions 
must  be  designed  and  installed  to 
ensure  that  the  operation  and 
operational  capability  of  these  systems 
to  perform  critical  functions  are  not 
adversely  affected  when  the  airplane  is 
exposed  to  high  intensity  radiated 
fields. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies: 

Critical  Fimctions:  Functions  whose 
fedlure  wbuld  contribute  to  or  cause  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane. 

Issued  in  Renton,  Washington,  on  January 
9,  2002. 

AiiBahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(PR  Doc.  02-1506  Filed  1-18-02;  8:45  am) 
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summary:  The  FAA  will  hold  a  public 
meeting  in  support  of  the  National 
Airspace  Redesign  (NAR)  on  ATC 
airspace,  service,  and  procedures 
affecting  the  Juneau  area,  Juneau,  AK. 
The  objective  of  this  meeting  is  to 
provide  interested  persons  an 
opportunity  to  review  proposed  ATC 
services  and  procedures  that  are  under 
consideration  in  conjimction  with  the 
FAA  Alaska  Region  Capstone  Program. 
The  overall  Capstone  goal  is  to 
maximize  efficiency  and  improve  safety 
for  aircraft  operating  in  the  Juneau  area. 
ATC  is  exploring  ways  to  implement 

new  technology  as  it  becomes  certified. 

for  use  in  the  National  Airspace  System. 

DATES:  The  meeting  will  be  on 

Thursday,  March  7,  2002,  5:30  pm  to 

9:00  pm. 

ADDRESSES:  Ray  Renshaw  Room,  Guest 

House  Inn  and  Suites,  1800  Shell 

Simmons  Drive,  Juneau,  AK,  99801; 

phone  (907)  790-6435. 

FOR  FURTHER  INFORMATION  CONTACT:  Ray 

Collins,  Federal  Aviation 

Administration,  AAL-539,  222  W.  7th 

Ave.,  Box  #14,  Anchorage,  AK  99513- 

7587;  telephone:  (907)  271-1664;  fax: 

(907)  271-2850;  email: 

ray.collins@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
History  and  Background 

-  The  Alaskan  Region's  Capstone 
program  is  an  accelerated  effort  to 
improve  aviation  safety  and  efficiency 
through  installation  of  government- 
furnished  Global  Positioning  System 
(GPS)-based  avionics  and  data  link 
commimications  suites.  The  initial 
Capstone  location  was  Bethel,  Alaska 
and  Capstone  activities  may  be  viewed 
at:  http://www.alaska.faa.gov/capstone/. 
In  addition  to  the  avionics  suites. 
Capstone  will  install  a  ground 
infrastructure  for  weather  observation, 
data  link  communications,  surveillance, 
and  Flight  Information  Services  (FIS)  to 
improve  safety.  Under  Capstone,  it  is 
anticipated  that  most  of  the  commercial 
aircraft  based  in  the  Jimeau  area  will  be 
equipped,  on  a  volmitary  basis,  with 
government-furnished  avionics;  certain 
other  commercial  and  government 
aircraft  regularly  operating  in  the  area 
will  also  be  equipped.  Services 
provided  through  the  avionics  suite  will 
improve  the  pilot's  flight  capabilities 
and  situational  awareness. 

There  have  been  several  user  meetings 
concerning  expanding  the  Capstone 
program  into  tiie  Jimeau  area;  the  most 
recent  have  had  Air  Traffic  Division 
representation  that  briefed  a  range  of 
potential  ATC  services  that  might  be 
provided  using  Capstone  technology. 
These  range  from  Bright  Radar  Indicator 


Tower  Equipment  (BRTTE)  displays  in 
the  Juneau  airport  traffic  control  tower, 
surveillance  services  for  IFR  aircraft, 
ground  aircraft/vehicle  surveillance, 
enhanced  traffic  information  in  the 
airport  traffic  area,  and  search  and 
rescue  services  from  the  AFSS  in 
Southeast  Alaska. 

Today,  the  National  Airspace 
Redesign  mandates  a  review  of  airspace 
and  efficiency  nationwide.  It  is  the  goal 
of  the  Alaskan  Region's  Air  Traffic 
Division  to  address  airspace,  ATC 
Capstone  enhancements,  and  services 
from  an  overall  systems  perspective  in 
the  Juneau  area. 

Meeting  Procedures 

(a)  The  meeting  will  be  informal  in 
nature  and  will  be  conducted  by  > 
representatives  of  the  FAA  Alaskan 
Region  Air  Traffic  Division.  The 
meeting  will  not  be  formally  recorded. 

(b)  The  meeting  will  be  open  to  all 
persons  on  a  space-available  basis. 
Every  effort  was  made  to  provide  a 
meeting  site  with  sufficient  capacity  for 
expected  participation.  There  will  be 
neither  admission  fee  nor  other  charge 
to  attend  and  participate. 

(c)  Any  person  who  wishes  to  present 
a  position  paper  to  FAA  representatives 
pertinent  to  the  revision  of  ATC 
services,  airspace  or  procedures  may  do 
so. 

(d)  An  official  verbatim  transcript  or 
minutes  of  the  informal  airspace 
meeting  will  not  be  made.  However,  a 
list  of  the  attendees,  written  statements 
received  from  attendees  during  and  after 
the  meeting  and  a  digest  of  discussions 
diiring  the  meeting  will  be  included  in 
the  achninistrative  record  for  the  project. 

(e)  Every  reasonable  effort  will  be 
made  to  hear  all  concerns  of  interested 
persons  consistent  with  a  reasonable 
closing  time  for  the  meeting.  Written 
materials  may  also  be  submitted  to  the 
team  for  up  to  two  weeks  (14  days)  after 
the  close  of  the  meeting. 

Agenda 

a.  Opening  remarks  and  discussion  of 
meeting  procedures 

b.  Presentation  of  areas  imder 
consideration,  user  feedback,  and 
aircraft  airborne  avionics  equipment: 

(1)  Tower  BRTTE-like  Display:  Tower 
surveillance  display  that  depicts  ADS- 
B  and  transponder  Mode  A/C  and  Mode 
S  equipped  aircraft.  Provides  situational 
awareness  for  tower  controllers. 
DRAWBACK:  Unable  to  see  primary 
target  (non-equipped)  aircraft  and  new 
transponder  display  technology  must  be 
certified  prior  to  use. 

(2)  Terminal  IFR  surveillance  service: 
Discussion  has  taken  place  within  the 
Air  Traffic  Division  concerning 


providing  "low  level"  terminal 
approach  control  services  in  the  Juneau 
area  to  support  an  IFR  structure.  As  the 
concept  developed,  several  constraints 
became  obvious:  vectors  below  5,500 
feet  MSL  are  not  possible:  IFR  traffic 
count  does  not  support  the 
establishment  of  an  approach  control 
facility,  and  ATC  delays,  while 
increasing,  are  not  a  significant  issue  at 
Juneau.  Informal  discussion  with 
several  operators  in  the  Juneau  area 
reveals  these  operators  do  not  forsee 
changes  in  the  way  they  conduct 
operations  in  the  near  or  long  term — 
they  operate  VFR  and  do  not  see  this 
changing.  Feedback:  will  operators 
equip  and  fly  in  an  IFR  structitfe. 

(3]  ARTCC:  The  potential  exists  to 
provide  continuous  radar  like  coverage 
for  IFR  aircraft  operating  into  and  from 
Juneau.  Procedures  could  possibly  be 
developed  to  reduce  delays  using  this 
seamless  coverage,  however,  delays  will 
continue  to  occur  due  to  terrain 
limitations  effecting  aircraft  and  ATC 
procedures. 

(4)  AFSS  Display(s):  Three  areas  are 
under  consideration — an  airport  ground 
svirveillance  system  where  AFSS 
personnel  will  be  able  to  "see" 
equipped  aircraft  and  vehicles  operating 
on  the  ground  when  the  tower  is  closed: 
a  BRTTE  type  display  where  specialist 
can  "see"  equipped  aircraft  operating  in 
the  pattern  area  when  the  tower  is 
closed;  a  monitor  system  where  ADS-B 
aircraft  are  displayed  and  are  able  to  be 
located  at  the  last  known  position  in  the 
event  contact  is  lost.  The  AFSS 
display(s)  are  contingent  on  aircraft/ 
vehicle  equipage.  Additionally,  use  of 
display  equipment  is  a  significant 
departure  from  established  FSS 
functions  and  extensive  coordination 
and  approval  with  FAA  Headquarters 
and  the  workforce  would  be  required. 
Finally,  there  are  technical  challenges 
ahead  for  any  automated  flight 
following  system. 

(5)  Airspace:  Currently.  Juneau  has 
Class  D  airspace.  Expansion  or  change 
to  this  airspace  is  not  anticipated, 
however,  this  meeting  is  part  of  the 
National  Airspace  Review  process. 

(c)  Question  and  answer  period. 

(d)  Closing  comments. 

•        ****. 

Issued  in  Anchorage,  AK,  on  )anuary  1 1 , 
2002. 

Stephen  P.  Creamer, 
Assistant  Manager.  Air  Traffic  Division. 
Alaskan  Region. 

(FR  Doc.  02-1508  Filed  1-18-02;  8:45  am] 
BILUNQ  COOC  4»10-13-^ 
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Proposed  Modification  of  the 
Cincinnati/Northem  Kentucky 
International  Airport  Clasf  B  Airspace 
Area,  KY  | 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Rulemaking 
(NPRM);  correction. 

SUMMARY:  This  action  includes  a  graphic 
depiction  of  the  proposed  Cincinnati/ 
Northern  Kentucky  International 
Airport  Class  B  airspace  area,  KY, 
modification  which  was  inadvertenUy 
omitted  during  the  publication  of  the 
NPRM.  The  NPRM  proposes  to  modify 
the  current  Cinciimati/Northem 
Kentucky  International  Airport  (CVG) 


Class  B  airspace  area.  Specifically,  this 
action  proposes  to  expand  the  lateral ' 
limits  of  .Area  C;  reduce  the  lateral 
limits  of  Area  F;  eliminate  Area  G;  and 
raise  the  upper  limit  of  the  entire  Class 
B  airspace  area  from  8,000  feet  mean  sea 
level  (MSL)  to  10,000  feet  MSL. 
Inclusion  of  this  graphic  is  necessary  to 
depict  the  proposed  modifications  of  the 
Class  B  airspace  area. 

DATES:  Comments  must  be  received  on 
or  before  March  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Gallant/Jan  Glivings,  Airspace  and 
Rules  Division,  ATA-400,  Office  of  Air 
Traffic  Airspace  Management,  Federal 
Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone:  (202) 
267-8783. 

SUPPLEMENTARY  INFORMATION:  On 
December  31,  2001,  Docket  No.  FAA- 
2001-10912;  Airspace  Docket  No.  00- 
AWA-6,  Federal  Register  Docimient  01- 
32007,  was  published  in  the  Federal 
Register  proposing  to  modify  the 
Cincinnati/Northem  Kentucky 


International  Airport  Class  B  airspace 
area  (66  FR  67632).  The  NPRM 
inadvertently  omitted  the  graphic 
depicting  the  modifications  of  the  Class 
B  airspace  area.  This  action  includes  the 
graphic  for  that  modification. 

Correciion  to  Proposed  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  NPRM  for 
the  Cincinnati/Northem  Kentucky 
International  Airport  KY,  Class  B 
airspace  area  as  published  in  the 
Federal  Register  on  December  31,  2001 
(66  FR  67632);  Federal  Register 
Document  01-32007,  and  incorporated 
by  reference  in  14  CFR  71.1,  is  corrected, 
as  follows:  • 

§71.1    [Corrected] 

By  inserting  the  graphic  behind  page 
67638  after  the  text  of  the  NPRM. 

Issued  in  Washington,  DC,  on  January  14, 
2002. 

Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 

BILLING  CODE  4910-13-P 
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PROPOSED  MODIFICATION  OF  CLASS  B  AIRSPACE 

Covington,  KY 

Cincinnati/Northern  Kentucky  International  Airport 

Not  for  Navigation 

(Docket  No.  OO-AWA-6) 
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DEPARTMENT  OF  TRANSPORTATION 
FMeral  Aviation  Adminlatration 

14CFRPart71 

[Doctet  No.  FAA^2001-10432;  Airspace 
Dodwt  No.  01-AWA-05] 

RIN  2120-AA66 

Propoaed  iNodtfication  of  the  Santa 
Ana  Clasa  C  AirsfMce  Area;  CA 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMIARY:  This  action  proposes  to 
modify  the  Santa  Ana,  CA,  Class  C 
airspace  area.  Specifically,  this 
proposed  rule  would  standardize  and 
complete  the  5  nautical  mile  (NM)  inner 
circle;  re-align  the  south  and  southwest 
quadrants;  and,  expand  the  north  and 
east  boundaries  of  the  Santa  Ana  Class 
C  airspace  area.  The  FAA  is  proposing 
this  action  to  improve  the  management 
of  aircraft  operations  in  the  Santa  Ana, 
CA,  terminal  area;  enhance  safety; 
reduce  the  potential  for  mid^  collision 
in  the  Santa  Ana  Class  C  airspace  area, 
and  accommodate  the  concerns  of 
airspace  users.  j 

DATES:  Comments  must  bd  received  on 
or  before  March  8,  2002. 
ADDRESSES:  Send  comments  on  this 
proposal  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20591-0001.  You  must  identify  the 
docket  number  FAA-2001-10432/ 
Airspace  Docket  No.  dl-AWA-05,  at  the 
begiiming  of  your  comments. 

You  may  also  submit  comments  on 
the  Internet  at  http://dms.dot.gov.  You 
may  review  the  public  docket 
containing  the  proposal,  any  comments 
received,  and  any  final  disposition  in 
person  in  the  Dockets  Office  between 
9:00  a.m.  and  5:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Docket  Office  (telephone  number: 
1-800-647-5527)  is  on  the  plaza  level 
of  the  Department  of  Transportation 
NASSIF  Building  at  the  above  address. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  office  of  the  Regional  Air  Traffic ' 
Division,  Federal  Aviation 
Administration,  15000  Aviation 
Boulevard,  Hawthorne,  CA  90261. 
FOR  FURTHER  mFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Air  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 


Avenue,  SW.,  Washington.  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemakii^ 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 

Communications  should  identify  both 
docket  numbers  and  be  submitted  in 
triplicate  to  the  address  listed  above. 
Conunenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
on  this  notice  must  submit  with  those 
comments  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  FAA-2001-10432/Airspace 
Docket  No.  Ol-AWA-05."  The  postcard 
will  be  date/time  stamped  and  returned 
to  the  conunenter. 

All  communications  received  on  or 
before  the  specified  closing  date  for 
comments  will  be  considered  before 
taking  action  on  the  proposed  rule.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received.  All  comments  submitted  will 
be  available  for  examination  in  the 
Rules  Docket  both  before  and  after  the 
closing  date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  personnel  concerned 
with  this  rulemaking  will  also  be  filed 
in  the  docket. 

AvailabiUty  of  NPRM's 

An  electronic  copy  of  this  document 
may  be  downloaded  through  the 
Internet  at  http://clms.dot.gov.  Recently 
published  rulemaking  documents  can 
also  be  accessed  through  the  FAA  web 
page  at  http://www.faa.gov  or  the 
Superintendent  of  Document's  web  page 
at  http://www.access.gpo.gov/naTa. 

Additionally,  any  person  may  obtain 
a  copy  of  this  notice  by  submitting  a 
request  to  the  Federal  Aviation 
Administration,  Office  of  Air  Traffic 
Airspace  Management,  ATA-400,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591,  or  by  calling 
(202)  267-8783.  Communications  must 
identify  both  docket  numbers  for  this 
notice.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRM's  should  call  the  FAA's  Office  of 
Rulemaking,  (202)  267-9677,  for  a  copy 
of  Advisory  Circular  No.  11-2 A,  Notice 


of  Proposed  Rulemaking  Distribution 
System,  which  describes  the  application 
procediue. 

Background 

In  early  2001,  the  Southern  California 
TRACON  (SCT),  and  a  California  Users 
Group  (an  ad  hoc  committee  that 
represents  all  major  airspace  users) 
reviewed  the  current  Santa  Ana  Class  C 
airspace  area.  The  revocation  of  the  El 
Toro  Class  C  airspace  area,  which  left 
the  eastern  side  of  the  John  Wayne 
Airport  in  Class  E  airspace  instead  of 
Class  C  airspace,  prompted  the  review. 
The  Technical  Committee  of  the 
Southern  California  Users  Group 
(SCAUWG)  reviewed  the  Santa  Ana 
Class  C  airspace  area  and  developed 
recommendations  for  modifying  the 
existing  airspace  design  to  provide 
pilots  with  a  greater  awareness  of 
arriving  and  departing  turbojet  aircraft 
at  John  Wayne  Airport,  Santa  Ana,  CA. 

As  announced  in  the  Federal  Register 
(66  FR 13122),  one  pre-NPRM  airspace 
meeting  was  held  on  March  28,  2001,  at 
Los  Alamitos  Army  Airfield,  Los 
Alamitos.  CA.  The  purpose  of  this 
meeting  was  to  provide  local  airspace 
users  with  an  opportunity  to  present 
input  on  planned  airspace  changes  to 
the  Santa  Ana  Airspace  Area  prior  to 
initiating  any  regulatory  action. 

In  response  to  the  informal  airspace 
meeting  the  FAA  received  six 
comments.  The  following  is  an  analysis 
and  FAA  response  to  those  comments. 

Analysis  of  Comments 

One  commenter  requested  that  the 
FAA  establish  a  Visual  Flight  Rules 
(VFR)  Corridor  through  the  Santa  Ana 
Class  C  airspace.  The  FAA  does  not 
agree  with  this  comment.  This  proposed 
design  would  safely  accommodate  all 
flight  operations  at  SNA  and  a  VFR 
corridor  would  not  significantly 
enhance  VFR  operations  in  the  airspace. 
Because  of  the  small  size  of  the 
proposed  area,  those  aircraft  transiting 
the  area  that  do  not  want  to  establish 
radio  commudication  with  ATC  may 
choose  to  circumnavigate  the  Class  C 
airspace  area. 

One  commenter  recommended  that 
the  Santa  Ana  Class  C  be  modified  to  re- 
open V-8  at  all  altitudes  to  non- 
participating  aircraft.  The  FAA  does  not 
agree  with  this  comment.  Currently  the 
northwest  comer  of  the  existing  Class  C 
airspace  overlaps  a  portion  of  V-8.  This 
proposal  does  not  change  the  overlap  of 
Class  C  airspace  over  this  airway.  This 
airspace  is  needed  to  accommodate  IFR 
arrivals.  California  Freeway  91 
(Riverside  Freeway)  will  continue  to  be 
used  as  a  guide  to  VFR  pilots 
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transitioning  this  portion  of  the  Class  C 
airspace. 

Several  conunenters  suggested  that 
the  proposed  Paradise  VOR  215°  radial 
might  not  be  suitable  for  navigation  and 
should  be  checked  for  suitability.  The 
FAA  re-checked  the  radial  and  found  it 
to  be  within  tolerance  and  completely 
suitable  for  navigation. 

Several  conunenters  objected  to  5,400- 
foot  ceiling  south  and  west  of  the  John 
Wayne  airport  but  without  suggesting  an 
alternative  altitude.  The  FAA  has 
reviewed  this  area,  and  has  determined 
that  the  5,400-foot  ceiling  is  necessary 
to  accommodate  air  carrier  arrivals  and 
that  lowering  the  ceiling  would  not 
provide  adequate  airspace  for  these 
operations. 

Several  comments  stated  that  the 
proposed  changes  in  the  northeast 
comer  infringe  on  Santa  Ana  Canyon  by 
extending  the  Class  C  airspace  over  the 
canyon.  The  Airline  Pilots  Association 
opposed  any  reduction  in  proposed 
Class  C  bovmdaries  because  the 
instrument  procediu^s  on  the  east  side 
of  the  airport  must  be  contained  in  Class 
C  airspace. 

The  FAA  agrees  with  these  comments 
and  has  proposed  modifications  to 
address  each  conunent.  The  LAX  083° 
radial  would  be  used  to  redefine  the' 
northeast  comer  of  the  Cla.ss  C  airspace 
area.  Using  this  radial  as  a  boimdary 
would  provide  more  Class  E  airspace 
between  the  Santa  Ana  and  Ontario 
Class  C  airspace  areas  (Santa  Ana 
Canyon  Area),  which  would  provide  a 
wider  route  for  nonparticipating  aircraft. 
In  addition,  this  change  would  still 
accommodate  instrument  procedures 
east  of  the  airport  and  keep  them  in 
Class  C  airspace. 

Several  conunenters  stated  generally 
that  the  proposed  2,000-foot  floor 
should  be  raised  to  provide  more  Class 
E  airspace  for  non-par^cipating  aircraft. 
The  FAA  does  not  agree  with  these 
comments  because  raising  the  floor 
above  2,000  fedt  would  not  provide 
adequate  Class  C  airspace  to 
accommodate  all  instrument 
procediues. 

Comments  were  received  suggesting 
the  FAA  use  a  circular  design  between 
5-  and  10-miles  to  provide  additional 
Class  C  airspace.  The  FAA  does  not 
agree  with  diese  conunenters.  A 
standard  circular  design  in  this  case 
would  not  meet  the  operational 
requirements  around  Santa  Ana  John 
Wajme  Airport.  Fvuthermore,  5-  and  10- 
mile  circles  centered  on  the  airport 
reference  point  would  designate  more 
Class  C  airspace  than  necessary  and 
adversely  impact  general  aviation 
operations  in  the  area. 


Three  conunenters  recommended  that 
the  informal  VFR  practice  area  near  El 
Toro  remain  open  "as  it  is".  The  FAA 
agrees  and  has  raised  the  outer  floor  of 
the  proposed  Santa  Ana  John  Wayne 
Airport  (SNA)  to  accommodate  the  VFR 
practice  area. 

Written  comments  supporting  the 
proposal  were  received  from  the  Airline 
Transport  Association;  the  Airline  Pilots 
Association;  International  Airlines; 
America  West  Airlines;  Northwest 
Airlines;  and  U.S.  Airways.  These  users 
also  requested  that  the  FAA  establish  a 
Class  B  airspace  area  for  SNA  since  that 
airport  meets  the  candidacy 
requirements  for  Class  B  airspace  as 
well.  They  also  suggested  that  a  20-mile 
Mode  C  veil  requirement  be  established 
aroimd  SNA  as  part  of  this  notice. 

Presently,  the  FAA  utilizes  certain 
criteria  based  on  the  number  of . 
passengers  enplaned  aimually  or  the 
number  of  fli^t  operations  at  the 
airport,  in  considering  a  given  airport  as 
a  candidate  for  a  Class  B  airspace 
designation.  This  criteria  is  only  for 
determining  candidacy.  Meeting  the 
criteria  in  and  of  itself  does  not 
guarantee  that  a  Class  B  airspace  area 
would  be  established  at  any  particular 
location.  A  number  of  other  factors, 
including  traffic  density,  complexity, 
and  operations  conducted,  must  be 
carefully  evaluated  to  determine 
whether  a  Class  B  airspace  area  is 
warranted.  Most  importantly,  it  must  be 
demonstrated  that  tne  establishment  of 
a  Class  B  airspace  area  would  enhance 
the  safety  and  efficiency  of  airspace 
management.  The  FAA  studied  this 
airspace  and  found  that  the  current 
Class  C  airspace  has  areas  of 
inefficiencies,  areas  where  tiubojet 
aircraft  are  not  adequately 
accommodated,  and  areas  in  need  of 
modification.  The  FAA  concluded  that 
enhancement  of  the  existing  Class  C 
airspace  sufficiently  would  address 
these  issues  and  the  establishment  of 
Class  B  airspace  was  not  warranted  at 
this  time. 

The  FAA  Transponder  with 
Automatic  Altitude  Reporting 
Capability  Requirement  Final  Rule 
(commonly  referred  to  as  the  "Mode  C 
Rule")  requires  all  aircraft  to  have  an 
altitude  encoding  transponder  when 
operating  within  30  NM  of  any 
designated  Class  B  airspace  area 
primary  airport,  from  the  surface  up  to 
10,000  feet  MSL.  The  recommendation 
for  the  establishment  of  a  20-mile  Mode 
C  veil  at  SNA  is  beyond  the  scope  of 
this  mlemaking. 

The  Proposed  Amendment 

The  FAA  proposes  to  amend  14  Code 
of  Federal  Regulations  (CFR)  part  71  by 


modifying  the  Santa  Ana,  CA,  Class  C 
airspace  area.  Specifically,  this  action 
proposes  to  expand  Area  A  to  a 
complete  5  NM  circle,  which  would 
standardize  the  inner  circle.  Area  B  to 
the  south  and  Area  C  to  the  southwest 
would  also  be  re-aligned  to  provide 
additional  airspace  to  accommodate 
Runway  1  arrivals.  Proposed  changes  to 
Area  F  in  the  north  would  re.-align  the 
northern  and  eastern  boundaries  to 
improve  efficiencies  of  Runway  19 
arrivals.  In  addition,  a  new  Area  G  is 
proposed  on  the  east  to  accommodate 
instrument  operations  in  an  area 
formally  within  the  revoked  El  Toro 
Class 'C  airspace  area.  The  FAA  is 
making  these  changes  to  enhance  safety; 
reduce  the  risk  of  midair  collision;  and 
improve  the  management  of  air  traffic 
operations  in  the  John  Wayne  terminal 
airspace  area. 

Tne  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
ciurent.  Therefore,  this  proposed  action: 

(1)  Is  not  a  "significant  regulation 
action"  under  Executive  Order  12866; 

(2)  is  not  a  "significant  mle"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  Febmary  26, 1979);  and  (3) 
does  not  warrant-  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  proposed  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  C  airspace  designations 
are  published  in  paragraph  4000  of  FAA 
Order  7400.9H.  dated  September  1, 
2001,  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  C  airspace 
designation  listed  in  this  document 
would  be  published  subsequently  in  the 
order. 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
Regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866,  directs  that  each  Federal 
agency  shall  propose,  or  adopt,  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980,  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
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Agreements  Act  {19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  requires  agencies  to  consider 
international  standards  and,  where 
appropriate,  make  them  the  basis  of  U.S. 
standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995,  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits,  and  other  effects 
of  proposed  or  final  rules.  This  would 
include  a  Federal  mandate  likely  to 
result  in  the  expenditiu^  by  State,  local 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more,  in  any  one  year  (adjusted  for 
inflation). 

However,  for  regulations  with  an 
expected  minimal  impact  the  above- 
specified  analyses  are  not  required. 
Department  of  Transportation  Order 
DOT  2100.5,  prescribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  If  it  is 
determined  that  the  expected  impact  is 
so  minimal  that  the  proposal  does  not 
warrant  a  full  evaluation,  a  statement  to 
that  effect  and  the  basis  for  it  is 
included  in  proposed  regulation. 

This  NPRM  would  modify  the  Santa 
Ana,  CA,  Class  C  airspace  Area. 
Specifically,  this  proposed  rule  would 
complete  the  5  nautical  mile  (NM)  inner 
circle  for  standardization,  realign  the 
south  and  southwest  quadrants,  and 
expand  the  north  and  east  boimdaries. 
The  FAA  has  determiued  that  the 
expansion  of  the  north  and  east 
boundaries  would  result  in  minimal,  if 
any,  circumnavigation  cost  to  general 
aviation  operators.  This  assessment  is 
based  on  the  fact  that  aircraft  operators 
could  request  clearance  to  operate 
within  the  proposed  Class  C  airspace 
rather  than  navigate  around  it,  and  air 
traffic  control  will  often  grant  them 
clearance.  The  FAA  has  also  determined 
that  the  proposed  rule  would  improve 
the  flow  of  air  traffic,  while  enhancing 
the  level  of  safety.  Therefore,  the  FAA 
has  determined  that  the  modification  of 
the  Santa  Ana,  CA,  Class  C  airspace  area 
would  be  cost-beneficial. 


Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictioiis  subject  to 
regulation."  To  achieve  that  principle. 


the  Act  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organiasations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act." 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  1980  act 
provides  that  the  head  of  the  agency 
may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

In  view  of  the  minimal  cost  impact  of 
the  rule,  the  FAA  has  determined  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Consequently, 
the  FAA  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

International  Trade  Impact  Analysis 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  imnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  this  proposed  rule  and  has 
determined  that  it  would  have  only  a 
domestic  impact  and  therefore  create  no 
obstacles  to  the  foreign  commerce  of  the 
United  States. 

Unfunded  Mandates  Assessment 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  enacted  as 
Public  Law  0104-4  on  March  22. 1995, 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  of  $100  million  or  more 
(when  adjusted  aimually  for  inflation) 
in  any  one  year  by  State,  local,  and 


tribal  governments  in  the  aggregate,  or 
by  the  private  sector.  Section  204(a)  of 
the  Act,  2  U.S.C.  1534(a),  requires  the 
Federal  agency  to  develop  an  effective 
process  to  permit  timely  input  by 
elected  officers  (or  their  designees)  of 
State,  local,  and  tribal  governments  on 
a  proposed  "significant 
intergovernmental  mandate."  A 
"significant  intergovernmental 
mandate"  under  the  Act  is  any 
provision  in  a  Federal  agency  regulation 
that  would  impose  an  enforceable  duty 
upon  State,  local,  and  tribal 
governments  in  the  aggregate  of  $100 
million  (adjusted  annually  for  inflation) 
in  any  one  year.  Section  203  of  the  Act. 
2  U.S.C.  1533,  which  supplements 
section  204(a),  provides  that,  before 
establishing  any  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments,  the 
agency  shall  have  developed  a  plan, 
which,  among  other  things,  must 
provide  for  notice  to  potentially  affected 
small  governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  for 
these  small  governments  to  provide 
input  in  the  development  of  regulatory 
projbosals. 

fliis  proposed  rule  does  not  contain 
any  Federal  intergovernmental  or 
private  sector  mandates.  Therefore,  the 
requirements  of  Title  H  of  the  Unfunded 
Mandates  Reform  Act  of  1995  do  not 
apply. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
'  proposes  to  amend  14  CFR  part  71  as 
fpllowsr 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority.  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.0. 10854.  24  PR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  FAA  Order  7400.9J, 
Airspace  Designations  and  Reporting 
Points,  dated  August  31.  2001.  ^nd 
effective  September  16.  2001,  is 
amended  as  follows: 

Paragfuph  4000— Subpart  C    Class  C 
airspace 


SanU  Ana.  CA  (Revised] 
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John  Wayne  Airport/Orange  County ,CA 
(Lat.  33°40'32'N.  Jong.  117°52'06"W.) 
That  airspace  extending  upward  from  the 
surface  to  and  including  4400  feet  MSL 
within  a  5-mile  radius  of  the  John  Wayne 
Airport/Orange  County  (SNA);  that  airspace 
extending  upward  from  1500  feet  MSL  to  and 
including  5400  feet  MSL  beginning  at  a  point 
southeast  of  SNA  where  the  SNA  5NM  radius 
and  the  POM  185T/170M  radial  intersect, 
then  south  via  the  POM  185T/170M  radial  to 
the  SNA  lONM  radius,  then  clockwise  via  the 
SNA  lONM  radius  to  the  PDZ  230T/215M 
radial,  then  north  via  the  PDZ  230T/215M 
radial  to  the  SNA  5NM  radius,  the 
counterclockwise  via  the  SNA  5NM  radius  to 
the  point  of  beginning;  that  airspace 
extending  upward  from  3500  feet  MSL  to  and 
including  5400  feet  MSL  beginning  at  a  point 
south  of  the  SNA  where  the  SNA  5NM  radius 
and  the  PDZ  230T/215M  radial  intersect, 
then  southwest  via  the  PDZ  230T/215M 
radial  to  the  SNA  lONM  radius,  then 
clockwise  via  the  SNA  iONM  radius  to  the 
251T/237M  degree  bearing  from  SNA  at 
IONM,  then  north  via  a  line  extending 
between  the  SNA  251T/237M  degree  bearing 
at  10  NM  and  the  SNA  351T/337M  degree 
bearing  at  IONM  to  the  shoreline,  then  via 
the  shoreline  southeast  to  the  point  of 
beginning;  that  airspace  extending  upward 
from  2500  feet  MSL  to  and  including  5400 
feet  MSL  beginning  at  a  point  south  of  the 
SNA  where  the  SNA  5NM  radius  and  the 
PDZ  230T/215M  radial  intersect  then  west 
via  the  shorelfne  to  a  line  extending  between 
the  SNA  251T/237M  degree  bearing  at  IONM 
and  the  SNA  351T/337M  degree  bearing  at 
IONM,  then  north  via  the  line  extending 
between  the  SNA  251T/237M  degree  bearing 
at  IONM  and  the  SNA  351T/337M  degree 
bearing  at  IONM  to  the  San  Diego  Freeway 
(1-405).  then  east  via  the  San  Diego  Freeway 
(1-405)  to  the  SNA  5NM  radius,  then 
counterclockwise  via  the  5NM  radius  to 
point  of  beginning;  that  airspace  extended 
upward  from  2500  feet  MSL  to  and  including 
4400  feet  MSL  beginning  west  of  SNA  at  a 
point  where  the  SNA  5NM  radius  and  the 
San  Diego  Freeway  (1-405)  intersect,  then 
west  via  the  San  Diego  Freeway  (1-405)  to  a 
line  extending  between  the  SNA  251T/237M 
degree  bearing  at  IONM  and  the  SNA  351T/ 
337M  degree  bearing  at  IONM,  then  north  via 
the  line  extending  between  the  SNA  251T/ 
237M  degree  bearing  at  IONM  and  the 
SNA351T/337M  degree  bearing  at  IONM.  the 
clockwise  via  the  SNA  IONM  radius  to  the 
SNA  360T/346M  degree  bearing,  then  south 
via  the  SNA  360T/346M  degree  bearing  to  the 
SNA  5NM  radius,  then  counterclockwise  via 
the  SNA  5NM  radius  to  the  point  of 
beginning;  that  airspace  extending  upward 
from  2000  feet  MSL  to  and  including  4400 
feet  MSL  beginning  at  a  point  where  the  SNA 
5NM  and  the  SNA  360T/346M  degree  bearing 
intersect,  then  via  the  SNA  360T/346M 
degree  bearing  to  the  SNA  IONM  radius,  then 
via  the  SNA  IONM  radius  clockwise  to  the 
SLI  075T/060M  radial  to  the  LAX  098T/083M 
radial,  then  east  via  the  LAX  098T/083M 
radial  to  the  ELB  004T/350M  radial,  then 
south  via  the  ELB  004T/350M  radial  to  the 
PDZ  230T/215M  radial,  then  southwest  via 
the  PDZ230T/215M  radial  to  the  SNA  5NM 


radius,  then  counterclockwise  via  the  SNA 
5NM  radius  to  the  point  of  beginning;  that 
airspace  extending  upward  from  3500  feet 
MSL  to  and  including  4400  feet  MSL 
beginning  northeast  of  SNA  at  a  point  where 
the  SNA  5NM  and  the  PDZ  230T/215M  radial 
intersect,  then  northeast  via  the  PDZ  230T/ 
215M  radial  to  the  ELB  004T/350M  radial, 
then  north  via  the  ELB  004T/350M  radial,  to 
the  LAX  098T/083M  radial  to  POM  157T/ 
142M  radial,  then  south  via  the  POM  157T/ 
142M  radial  to  the  ELB  054T/040M  radial, 
then  southwest  via  ELB  054T/040M  radial  to 
ELB,  then  south  via  the  ELB  184T/170M 
radial  to  the  SNA  IONM  radius,  then 
clockwise  via  the  SNA  IONM  radius  to  the 
POM  185T/170M  radial,  then  north  via  POM 
185T/170M  radial  to  the  SNA  5NM  radius, 
then  counterclockwise  via  the  SNA  5NM 
radius  to  the  point  of  beginning.  This  Class 
C  airspace  area  is  effective  during  the  specific 
days  and  hours  of  operation  of  the  Orange 
County  Tower  as  established  in  advance  by 
a  Notice  to  Airman.  The  effective  dates  and 
times  will  thereafter  be  continuously 
published  in  the  Airport/Facility  directory. 


Issued  in  Washington,  DC,  on  January  14, 
2002. 

Reginald  C.  Matthews, 
Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  02-1373  Filed  1-18-02;  8:45  9ml 
BILLING  CODE  4*10-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

{Airspace  Docket  No.  02-ASO-ll 

Proposed  Establishment  of  Class  D 
and  Class  E4  Airspace;  St  Augustine, 
FL 

agency:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
establish  Class  D  and  Class  E4  airspace 
at  St.  Augustine,  FL.  A  federal  contract 
tower  with  a  weather  reporting  system 
is  being  constructed  at  the  St.  Augustine 
Airport.  Therefore,  the  airport  will  meet 
the  criteria  for  establishment  of  Class  D 
and  Class  E4  airspace.  Class  D  siu-face 
area  airspace  and  Class  E4  airspace 
designated  as  an  extension  to  Class  D 
airspace  is  required  when  the  control 
tower  is  open  to  contain  existing 
Standard  Instrument  Approach 
Proceditfes  (SIAPs)  and  other 
Instrument  Flight  Rules  (IFR)  operations 
at  the  airport.  This  action  would 
establish  Class  D  airspace  extending 
upward  from  the  surface  to  and 
including  2,500  feet  MSL  within  a  4- 
mile  radius  of  the  St.  Augustine  Airport 
and  Class  E4  airspace  extensions  that 


are  4.8  miles  wide  and  extend  7  miles 
northwest  and  southeast  of  the  airport.     - 

DATES:  Comments  must  be  received  on 
or  before  February  21,  2002. 

ADDRESSES:  Send  conunents  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket  No. 
02-ASO-l,  Manager,  Airspace  Branch, 
ASO-520,  PO  Box  20636,  Atlanta. 
Georgia  30320. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Coimsel  for 
Southern  Region,  Room  550,  1701 
Columbia  Avenue,  College  Park,  Georgia 
30337.  telephone  (404)  305-5627. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  PO  Box  20636, 
Atlanta,  Georgia  30320;  telephone  (404) 
305-5627. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
ASO-l."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  communications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
notice  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Counsel  for  Southern  Region, 
Room  550, 1701  Columbia  Avenue, 
College  Park,  Georgia  30337.  both  before 
and  after  the  closing  date  for  comments. 
A  report  siunmarizing  each  substantive 
public  contact  with  FAA  persoimel 
concerned  with  the  rulemaking  will  be 
filed  in  the  docket. 
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Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Admiiiistration,  Manager, 
Airspace  Branch,  ASO-520.  Air  Traffic 
Division,  PO  Box  20636,  Atlanta, 
Georgia  30320.  Communications  must 
identify  the  notice  number  of  this 
NPRM.  Persons  interested  in  being 
placed  on  a  mailing  list  for  future 
NPRMs  should  also  request  a  copy  of 
Advisory  Circular  No.  11-2  A  which 
describes  the  application  procedure. 

The  Proposal  I 

The  FAA  is  considering  an 
amendment  to  part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  part  71)  to 
establish  Class  D  airspace  and  Class  E4 
airspace  at  St.  Augustine,  FL.  Class  D 
airspace  designations  for  airspace  areas 
extending  upward  from  the  siir&ce  of 
the  earth  and  Class  E  airspace 
designations  for  airspace  areas 
designated  as  an  extension  to  a  Class  D 
airspace  area  are  published  in 
Paragraphs  5000  and  6004  respectively, 
of  FAA  Order  7400.9J,  dated  August  31, 
2001.  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  D  and  Class  E 
airspace  designations  listed  in  this 
dociunent  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore.  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a  - 
significant  economic  impact  on  a 
substantial  nmnber  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

list  of  Sobiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  Reference, 
Navigation  (Air). 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CF^  Part  71  as 
foUows: 


PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  17.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  5000  Class  D  Airspace 
***** 

ASO  FL  D  St.  Augustine.  FL  (New] 

St.  Augustine  Airport,  FL 
(Lat.  29°57'33'TJ[.  long.  81°20'23'TAr) 
That  airspace  extending  upward  from  the 
surface  to  and  including  2,500  feet  MSL 
within  a  4-mile  radius  of  St.  Augustine 
Airport.  This  Class  D  airspace  area  is 
effective  during  the  specific  days  and  times 
established  in  advance  by  a  Notice  to 
Airmen.  The  effective  days  and  times  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6004  Class  E4  Airspace  Areas 
Designated  as  an  Extension  to  a  Class  D 
Airspace  Area 


ASO  FL  E4  St.  Augustine,  FL  (New] 

St.  Augustine  Airport,  FL 

(Lat.  29°57'33'TM,  long.  81°20'23"W) 
St.  Augustine  VOR/DME,  FL 

(Lat.  29°57'29T>J,  long.  81''20'18'W) 

That  airspace  extending  upward  from  the 
surface  within  2.4  miles  each  side  of  the  St. 
Augustine  VOR/DME  127°  and  313°  radials. 
extending  from  the  4-mile  radius  to  7  miles 
northwest  and  southeast  of  the  VOR/DME. 
This  Class  E4  airspace  area  is  effective  during 
the  specifrc  days  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
days  and  times  will  thereafter  be 
continuously  published  in  the  Airport/ 
Facility  Directory. 
***** 

Issued  in  College  Park,  Georgia,  on  January 
14,2002. 
Wade  T.  Carpenter, 

Acting  Manager,  Air  Traffic  Division, 

Southern  Region. 

(FR  Doc.  02-1509  Filed  1-18-02: 8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01-AWP-^ 

Proposed  Modification  of  Class  E 
AlrsfMce;  Twsntynine  Palms,  CA 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

action:  Notice  of  proposed  rulemaking. 

summary:  This  notice  proposes  to 
modify  the  Class  E  airspace  area  at 
Twentynine  Palms,  CA.  The 
establishment  of  a  Area  Navigation 
(RNAV)  Global  Positioning  System 
(GPS)  Standard  Instrument  Approach 
Procedure  (SLAP)  RNAV  (GPS)  Runway 
(RWY)  26  SLAP,  to  Twentynine  Pahns 
Airport,  Twentynine  Palms,  CA  has 
'made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  or  more 
above  the  surfoce  of  the  earth  is  needed 
to  contain  aircraft  executing  the  RNAV 
(GPS)  RWY  26  to  Twentynine  Pahns 
Airport.  The  intended  effect  of  this 
proposal  is  to  provide  adequate 
controlled  airspace  for  Instrument  Flight 
Rules  (IFR)  operations  at  Twentynine 
Palms  Airport,  Twentynine  Palms,  CA. 
DATES:  Comments  must  be  received  on 
or  before  February  21,  2002. 
ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to: 

Federal  Aviation  Administration, 
Attn:  Manager,  Airspace  Branch,  AWP- 
520,  Docket  No.  Ol-AWP-30,  Air  Traffic 
Division,  15000  Aviation  Boulevard, 
Lawndale,  California,  90261. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
Western-Pacific  Region,  FedeAl 
Aviation  Administration,  Room  6007, 
15000  Aviation  Boulevard,  Lawndale, 
California,  90261. 

An  informal  docket  may  also  be 
examined  during  normal  business  houis 
at  the  Office  of  tibe  Manager,  Airspace 
Branch,  Air  Traffic  Division  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Carson,  Air  Traffic  Airspace  Specialist, 
Airspace  Branch,  AWP-520,  Air  Traffic 
Division,  Western-Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Boulevard,  Lawndale, 
California,  90261,  telephone  (310)  725- 
6611. 
SUPPLEMENTARY  INFORMATION: 

Commrats  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views. 
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or  arguments,  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions    . 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Communications  should  identify  the 
airspace  docket  nimiber  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  notice  must  submit 
with  the  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  Ol- 
AWP-30."  The  postcard  wrill  be  date/ 
time  stamped  and  returned  to  the 
commenter.  All  communications 
received  on  or  before  the  specffied 
closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposal  contained 
in  this  notice  may  be  changed  in  light 
of  comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Airspace  Branch,  Air 
Traffic  Division,  15000  Aviation 
Boulevard,  Lawndale,  California  90261, 
both  before  and  after  the  closing  date  for 
comments.  A  report  summarizing  each 
substantive  public  contact  with  FAA 
persoimel  concerned  with  this 
rulemaking  will  be  filed  in  the  docket. 

Availability  of  NPRM 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Airspace 
Branch,  15000  Aviation  Boulevard, 
Lawndale,  California  90261. 
Conmnmications  must  identify  the 
notice  niunber  of  this  NPRM.  Persons 
interested  in  being  placed  on  a  mailing 
list  for  future  NPRM's  should  also 
request  a  copy  of  Advisory  Circular  No. 
11-2A,  which  describes  the  application 
procedures. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  14  CFR  part  71  by 
modifying  the  Class  E  airspace  area  at 
Twentynine  Palms,  CA.  The 
establishment  of  a  RNAV  (GPS)  RWY  26 
SIAP  at  Twentynine  Palms  Airport  has 
made  this  proposal  necessary. 
Additional  controlled  airspace 
extending  upward  from  700  feet  above 
the  surface  is  needed  to  contain  aircraft 
executing  the  RNAV  (GPS)  RWY  26 
SIAP  to  Twentynine  Palms  Airport.  The 
intended  efliect  of  this  proposal  is  to 
provide  adequate  controlled  airspace  for 


aircraft  executing  the  RNAV  (GPS)  RWY 
26  SIAP  to  Twentynine  Palms  Airport, 
Twentynine  Palms,  CA.  Class  E  airspace 
designations  are  published  in  paragraph 
6005  of  FAA  Order  7400.9}  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  would  be 
published  subsequently  in  this  Order. 

The  FAA  has  determined  that  this 
proposal  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routing  amendments  are  necessary  to 
keep  them  operationally  current. 
Therefore,  this  proposed  regulation — (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 

.  is  certified  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 

:  entities  tmder  the  criteria  of  the 
Regulatory  Flexibility  Act. 

List  of  Sulqects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND  , 
CLASS  E  AIRSPACE  AREAS;  ROUTES; 
AND  REPORTING  POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Audiority:  49  U.S.C.  106(g).  40103, 40113, 
40120;  E.  0. 10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

S71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


AWP  CA  E5    Twentynine  Palms,  CA 
(Revised] 

Twentynine  Palms  Airport,  CA 


(Lat.  34°07'56'N,  long.  115°56'03'W) 
That  airspace  extending  upward  irom  700 
feet  above  the  surface  within  a  6.6  mile 
radius  of  the  Twentynine  Palms  Airport.  That 
airspace  extending  upward  from  1200  feet 
above  the  surface  bounded  by  a  line 
beginning  at  lat.  34°17'00'N.  long. 
115°25'03'T/V.;  to  lat.  33°28'00TM,  long. 
115°25'03"W;  to  lat.  33°28'00'N..  long. 
116°18'03'W.;  to  lat.  34°17'00"N., 
116°18'03'W.,  thence  to  the  point  of 
beginning;  excluding  that  airspace  within 
Restricted  Areas  R-2501E.  R-2501S.  and  R- 
2507. 


Issued  in  Los  Angeles.  California,  on 
December  10,  2001. 
Stephen  Lloyd, 

Acting  Assistant  Manager,  Air  Traffic 
Division,  Western-Pacific  Region. 
[FR  Doc.  02-1375  Filed  1-18-02;  8:45  am] 
MUMG  COOE  4*10-13-11 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Adminiatration 

.23  CFR  Part  650 

[FHWA  Doclcet  No.  FHW A— 2000-7122] 
RIN  212S-AE88 

Dlacrationary  Bridga  CandkMa  Rating 
Factor 

AGENCY:  Federal  Highway 
Administration  (FHWA)  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  request  for  comments. 

summary:  The  FHWA  proposes  to  revise 
its  regulation  on  the  discretionary 
bridge  program  rating  factor  in  order  to 
incorporate  several  administrative 
considerations  that  have  proven 
effective  in  the  project  selection  process 
and  to  update  the  rating  factor  formula 
to  reflect  the  most  current  highway 
system  designation.  These  proposed 
changes  would  make  the  selection 
process  easier  for  the  FHWA  to 
administer  and  the  application  process 
easier  for  the  States  to  imderstand. 
Except  for  the  formula  change  for 
defense  highway  status,  these  changes 
only  seek  to  incorporate  selection 
procedures  that  have  been  used 
effectively  for  many  years.  In  addition, 
formerly  designated  defense  highway 
bridges  are  included  in  the  national 
highway  system  designation,  so  this 
change  would  have  minimal  impact. 
None  of  the  proposed  changes  will  have 
an  appreciable  effect  on  either  program 
eligibility  or  the  application  process. 
DATES:  Written  comments  are  due  on  or 
before  March  25.  2002.  Comments 
received  after  that  date  will  be 
considered  to  the  extent  practicable. 
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AOORESSES:  Mail  or  hand  deliver 
comments  to  the  docket  number  that 
appears  in  the  heading  of  this  dociunent 
to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility.  Room  PL-401. 400  Seventh 
Street.  SW.,  Washington  DC  20590,  or 
submit  electronically  at  http:// 
dms.dot.gov/submit.  All  comments 
should  include  the  docket  number  that 
appears  in  the  heading  of  this 
docimient.  AU  comments  received  will 
be  available  for  examination  and 
copying  at  the  above  address  from  9 
a.m.  to  5  p.m.,  e.  t.,  Monday  through 
Friday,  except  Federal  holidays.  Those 
desiring  notification  of  receipt  of 
conunents  must  include  a  self- 
addressed,  stamped  postcard,  or  you 
may  print  the  acknowledgment  page 
that  appears  after  submitting  comments 
electronically. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
Steven  L.  Ernst,  Office  of  Bridge 
Technology,  202-366-4619,  or  Mr. 
Steven  Rochlis,  Office  of  the  Chief 
Covmsel,  202-366-1395,  FHWA,  400 
Seventh  Street,  SW.,  Washington,  DC, 
20590.  Office  hours  are  from  7:45  a.m. 
to  4:15  p.m.,  e.  t.,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPIXMENTARY  INFORMATION: 

Electronic  Access 

Internet  users  may  access  all 
comments  received  by  the  U.S.  DOT 
Dockets,  Room  PL-401,  by  using  the 
universal  resources  locator  (URL):  http:/ 
/dms.dot.gov.  It  is  available  24  hoius 
each  day,  365  days  each  year.  Please 
follow  instructions  online  for  more 
information  and  help. 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
siiitable  communications  software  from 
the  Govenunent  Printing  Office's 
Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Internet  users  may 
reach  the  Office  of  the  Federal  Register's 
home  page  at  http://wwwjiara.gov/ 
fedreg  and  at  the  Government  Printing 
Office's  web  page  at  http:// 
www.access.gpo.gfjv/nara. 


simple 


Backgronnd   . 

This  proposed  rule  implements  23 
U.S.C.  144(g),  as  amended  by  sections 
1109  and  1311  of  the  Transportation 
Equity  Act  for  the  21st  Century  (TEA- 
21).  Public  Uw  105-178. 112  Stat.  107 
(1988).  Section  161  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA),  Public  Law  97-424,  96  Stat. 
2097,  at  2135,  directed  the  Secretary  of 
Transportation  (Secretary)  to  establish  a 
rating  factor  for  each  discretionary 
bridge  program  candidate  based  on 
seven  spedfic  items.  Section  1311  of  the 


TEA-21,  as  added  by  Public  Law  105- 
206, 112  Stat.  836  (1998),  requires  the 
Secretary  to  establish  criteria  for  all 
discretionary  programs,  including  the 
discretionary  bridge  program.  On 
November  17, 1983,  using  the  criteria 
from  the  STAA,  the  FHWA  published  in 
the  Federal  Register  the  discretionary 
bridge  regulations  (48  FR  52292). 

The  funding  for  the  discretionary 
bridge  program  is  derived  bom  contract 
authority  for  the  bridge  program 
provided  in  section  1101(a)(3)  of  the 
TEA-2 1 .  The  allocation  of  the 
discretionary  bridge  funding  by  fiscal 
year  for  the  discretionary  bridge 
program  is  codified  at  23  U.S.C. 
144(g)(1). 

These  proposed  revisions  to  the 
regulation  propose  to  include  the 
several  administrative  considerations 
that  have  proven  effective  in  the  project 
selection  process  and  to  update  the 
rating  factor  formida  to  reflect  the  most 
current  highway  system  designation. 
These  changes  would: 

(1)  Require  that  candidate  projects  be 
ready  to  begin  construction  in  the  fiscal 
year  in  which  funds  are  available  for 
obligation.  This  will  incorporate  the 
administrative  practice  that  has  proven 
effective  to  provide  that  candidate 
projects  are  sufficiently  developed  and 
ready  for  construction  and  that  funds 
are  used  in  a  timely  maimer.  Projects 
that  are  not  ready  for  construction  may 
languish  for  years,  encoimtering  design, 
environmental,  or  funding  problems 
that  tie  up  scarce  Federal  funding  and 
deny  funding  for  other  projects  which 
are  ready  to  build. 

(2)  Allow  leveraged  funds  &t>m  local. 
State,  coiuity,  or  private  sources  to  be 
used  to  reduce  the  total  project  cost  for 
use  in  the  rating  factor  formula. 
Reducing  the  total  project  cost  with 
leveraged  funds  provides  an  efficient 
and  equitable  assessment  of  the  non- 
federal participation,  over  and  above  the 
usual  State  match.  This  also  continues 
the  FHWA  commitment  to  provide  an 
accurate  cost-benefit  analysis  of 
candidate  projects. 

(3J  Disallow  any  discretionary 
allocation  to  a  State  that  has  transferred 
Highway  Bridge  Replacement  and 
Rehabilitation  Program  funds  to  other 
categories  of  Federal  funding  in  the 
previous  fiscal  year.  Transferring  bridge 
funds  to  other  categories  is  an 
indication  that  a  State  does  not  have  a 
pressing  need  for  bridge  funds.  This 
administrative  requirement  has  been 
used  effectively  to  assure  that  States 
first  exhaust  thefr  regularly  apportioned 
bridge  funds  before  appljdng  for 
discretionary  funds. 

(4)  Change  the  term  "D"  in  the  rating 
factor  formula  from  defense  highway 


status  to  "N"  for  national  highway 
system  status  (NHS).  This  change  is 
necessary  because  the  defense  highways 
are  no  longer  a  recognized  national 
system.  The  factor  "D"  originated  in 
section  161  of  the  STAA  of  1982,  and 
data  is  no  longer  collected  for  this  item. 
Using  the  national  highway  system 
status  is  a  reasonable  alternative,  since 
the  NHS  is  recognized  as  the  nation's 
premier  highway  system  in  23  U.S.C. 
103,  and  one  criteria  in  the  code  is  that 
the  NHS  "meets  national  defense 
requirements."  In  addition,  formerly 
designated  defense  highway  bridges  are 
included  in  the  national  highway 
system,  and  this  change  will  have  little 
effect  on  project  rankings' or  selection. 

In  light  of  the  events  of  September  1 1 , 
2001,  and  the  heightened  awareness  of 
security  issues,  we  have  determined  that 
discretionary  bridge  funds  could  be 
used  for  security  improvements  on 
eligible  bridges. 

Section-liy-Section  Analysis 

Section  650. 703    Eligible  Projects 

Paragraph  (b)  would  be  revised  to 
require  that  only  those  projects  not 
previously  selected  which  will  be  ready 
to  begin  construction  in  the  fiscal  year 
in  which  funds  are  available  for 
obligation  will  be  eligible  for  funding. 
This  wiU  incorporate  the  administrative 
practice  that  has  proven  effective  to 
provide  that  candidate  projects  are 
sufficiently  developed  and  ready  for 
construction  and  that  funds  are  used  in 
a  timely  manner.  Projects  that  are  not 
ready  for  construction  may  languish  for 
years,  encoimtering  design, 
environmental,  or  funding  problems 
that  tie  up  scarce  Federal  funding  and 
deny  funding  for  other  projects  which 
are  ready  to  build. 

Paragraph  (c)  would  be  added  to  make 
any  State  that  has  transferred  Highway 
Bridge  Replacement  and  Rehabilitation 
funds  to  other  fund  categories  ineligible 
for  following  fiscal  year  funding. 
Transferring  bridge  funds  to  other 
categories  is  an  indication  that  a  State 
does  not  have  a  pressing  need  for  bridge 
funds.  This  administrative  requirement 
has  been  used  effef:tively  to  assure  that 
States  first  exhaust  their  regularly 
apportioned  bridge  funds  before 
applying  for  discretionary  funds. 

Section  650.707    Rating  Factor 

We  propose  to  revise  paragraph  (b)  to 
change  the  term  "D",  "Defense  Highway 
System  Status,"  to  "N".  "National 
ifighway  System  Status."  This  revision 
vnll  bring  die  formida  in  line  with  the 
current  definition  of  the  Federal- Aid 
Highway  Systems  found  in  23  U.S.C. 
103. 
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Section  161  of  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA)  required  the  Secretary  of 
Transportation  to  develop  a  selection 
process  for  discretionary  bridges 
authorized  to  be  funded  under  23  U.S.C. 
144(g).  Section  161  further  outlined  the 
.seven  criteria  that  must  be  considered  in 
evaluating  bridge  eligibility.  One  of 
these  seven  criteria  was  the  "defense 
highway  system  status." 

Created  under  the  Defense  Highway 
Act  of  1941  (Pub.  L.  77-295,  55  Stat. 
765),  the  Defense  Highway  System  was 
designed  to  be  a  "strategic  network  of 
highways  that  conforms  to  routes 
designated  on  the  diagrammatic  map  of 
principal  highway  traffic  routes  of 
military  importance,  dated  October  25, 
1940,  revised  to  May  15, 1941,  and 
approved  by  the  Secretary  of  War." 

Since  the  passage  of  the  STAA  of 
1982,  the  Defense  Highway  System  is 
now  an  element  of  the  National 
Highway  System,  created  by  the 
Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA).  Public 
Law  102-240. 105  Stat.  1914  (1991). 
Section  1006  of  the  ISTEA  redefined  the 
Federal-aid  Highway  System  to  include 
the  Interstate  System  and  the  National 
Highway  System.  One  of  the 
components  of  the  National  Highway 
System  is  "a  strategic  highway  network 
consisting  of  a  network  of  highways  that 
are  important  to  the  United  States 
strategic  defense  policy  and  that  provide 
defense  access,  continuity,  and 
emergency  capabilities  of  the  movement 
of  personnel,  materials,  and  equipment 
in  both  peacetime  and  wartime,  "rhe 
highways  may  be  on  or  off  the  Interstate 
System  and  shall  be  designated  by  the 
Secretary  in  consultation  with  the 
appropriate  Federal  agencies  and  the 
States."  (23  U.S.C.  103  (b)(2)(D)).  . 

In  comparing  the  components  that 
make  up  the  National  Highway  System 
to  the  elements  of  the  former  Defense 
Highway  System,  the  "strategic  network 
of  highways"  is  an  essential  element  of 
both  of  these  highway  systems. 
Therefore,  the  elements  of  the  former 
Defense  Highway  System  make  up  one 
of  the  components  of  what  is  now 
referred  to  as  the  National  Highway 
System.  ConsequenUy,  by  proposing  to 
change  the  definition  of  die  factor  "D" 
in  the  formula  bom  the  Defense 
Highway  System  Status  to  "N"  for 
National  Highway  System  Status,  we  do 
not  propose  to  change  the  original  intent 
of  the  formida  as  established  in  the 
ISTEA. 

Section  650.709    Special 
Considerations 

Paragraph  (a)  would  be  revised  so  that 
leveraged  funds  bom  local,  State, 


county,  or  private  sources  may  be  used 
to  reduce  the  total  project  cost  to 
calculate  the  rating  factor.Reducing  the 
total  project  cost  with  leveraged  funds 
provides  an  efficient  and  equitable 
assessment  of  the  non-Federal 
participation,  over  and  above  the  usual 
State  match.  This  also  continues  the 
FHWA  commitment  to  provide  an 
accurate  cost-benefit  analysis  of 
candidate  projects. 

Paragrapn  (c)  would  be  revised  so  that 
only  those  continuing  projects  which 
will  be  ready  to  begin  construction  in 
the  fiscal  year  in  which  funds  are 
available  for  obligation  will  be 
considered  for  funding.  This  extends  the 
requirement  established  in  §  650.703(b) 
so  that  previously  selected  projects  must 
be  ready  for  construction  to  the  same 
extent  as  new  projects.  As  with  new 
projects,  previously  selected  projects 
that  are  not  ready  for  construction  tie  up 
Federal  funds  that  can  be  used  for 
ready-to-build  projects. 

Rulemaking  Analysis  and  Notices 

All  comments  received  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  will  be 
considered  and  will  be  available  for 
examination  in  the  docket  at  the  above 
address.  Comments  received  after  the 
comment  closing  date  will  be  filed  in 
the  docket  and  will  be  considered  to  the 
extent  practicable,  but  the  FHWA  may 
issue  a  final  rule  at  any  time  after  the 
close  of  the  comment  period.  In 
addition  to  the  late  comments,  the 
FHWA  will  also  continue  to  file  relevant 
information  in  the  docket  as  it  becomes 
available  after  the  comment  closing 
date,  and  interested  persons  should 
continue  to  examine  the  docket  for  new 
material. 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FHWA  has  determined  that  this 
action  is  not  a  significant  regulatory 
action  within  the  meaning  of  Executive 
Order  12866  nor  significant  within  the 
meaning  of  the  U.S.  Department  of 
Transportation's  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking 
would  be  minimal.  These  proposed 
dianges  would  not  adversely  affect,  in 
a  material  way,  any  sector  of  the 
economy.  In  addition,  these  changes 
would  not  interfere  with  any  action 
taken  or  planned  by  another  agency  and 
would  not  materially  alter  the  budgetary 
impact  of  any  entiUements,  grants,  user 
fees,  or  loan  programs.  This  rulemaking 
merely  proposes  to  amend  current 
regulations.  It  is  not  anticipated  that 
these  proposed  changes  would  affect  the 


total  Federal  funding  available. 
Consequently,  a  full  regulatory 
evaluation  is  not  required. 

Regulatory  Flexibility  Act 

In  compliance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601-612),  the 
FHWA  has  evaluated  the  effects  of  this 
proposed  rule  on  small  entities,  such  as 
city  and  county  governments.  The 
modifications  are  substantially  dictated 
by  the  statutory  provisions  of  23  U.S.C. 
and  the  TEA-:21  and  will  substantially 
improve  the  selection  process. 
Accordingly,  the  FHWA  herby  certifies 
that  this  proposed  action  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  purposes  of  the  Regulatory 
Flexibility  Act.  Comments  on  these 
conclusions  are  welcomed  and  should 
be  submitted  to  the  docket. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  proposed  rule  will  not  impose  a 
Federal  mandate  resulting  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector  of  $100  million  or  more 
in  any  one  year  (2  U.S.C.  1531  et  seq.). 

Executive  Order  13132  (Federalism) 

The  proposed  action  has  been 
analyzed  in  accordance  with  the 
principles  and  criteria  contained  in 
Executive  Order  13132,  dated  August  4, 
1999,  and  it  has  been  determined  this 
action  does  not  have  a  substantial  direct 
affect  or  sufficient  federalism 
implications  on  States  that  would  limit 
the  policymaking  discretion  of  the 
States.  Nothing  in  this  document 
directly  preempts  any  State  law  or 
regulation. 

Executive  Order  13175  (Tribal 
Consultation) 

The  FHWA  has  analyzed  this  action   , 
under  Executive  Order  13175,  dated 
November  6,  2000.  and  believes  that  the 
proposal  will  not  have  substantial  direct 
effects  on  one  or  more  Indian  tribes;  will 
not  impose  substantial  direct 
compliance  costs  on  Indian  tribal 
governments;  and  will  not  preempt 
tribal  law.  Therefore,  a  tribal  summary 
impact  statement  is  not  required. 

Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Number  20.205, 
Highway  Planning  and  Construction. 
The  regulations  implementing  Executive 
Order  12372  regarding 
intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to 
this  program. 
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Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  (44  U.S.C.  3501.  et  seq.). 
Federal  agencies  must  obtain  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  for  each  collection  of 
information  they  conduct,  sponsor,  or 
require  through  regulations.  The  FHWA 
has  determined  that  this  {uroposal  does 
not  contain  collection  of  information 
requirements  for  the  purposes  of  the 
PRA.  I 

National  Enviromneiital  Policy  Act 

The  agency  has  analyzed  this 
proposed  action  for  the  purpose  of  the 
National  Environmental  Policy  Act  of 
1969  (4?  U.S.C.  4321-4347)  and  has 
determined  that  this  action  would  not 
have  any  effect  on  the  quality  of  the 
environment. 

Executive  Order  12630  (Taldng  of 
Private  Property)  j 

This  proposed  rule  will  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Government 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Execirtive  Order  12988  (Qvil  Justice 
Reform) 

This  proposed  action  meets 
applicable  standards  in  section  3(a)  and 
3(b)(2)  of  Executive  Order  12988.  Civil 
Justice  Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
biuden.  j 

Executive  Order  13045  (Protection  of 
Children) 

We  have  analyzed  this  proposed 
action  under  Executive  Order  13045. 
Protection  of  Children  from 


Environmental  Health  Risks  and  Safety 
Risks.  This  proposed  rule  is  not  an 
economically  significant  rule  and  does 
not  concern  an  environmental  risk  to 
health  or  safety  that  may 
disproportionately  affect  children. 

Executive  Order  13211  (Energy  Effects) 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

Regulation  Identification  Number 

A  regulation  identification  number 
(RIN)  is  assigned  to  each  regulatory 
action  listed  in  the  Unified  Agenda  of 
Federal  Regulations.  The  Regulatory 
hiformation  Service  Center  publishes 
the  Unified  Agenda  in  April  and 
October  of  each  year.  The  RIN.number 
contained  in  the  heading  of  this 
document  can  be  used  to  cross  reference 
this  action  with  the  Unified  Agenda. 

List  of  Subiects  in  23  CFR  Part  650 

Bridges,  Grant  programs — 
transportation.  Highways  and  roads, 
Reporting  and  recordkeeping 
requirements,  Soil  conservation. 

Issued  on:  January  8,  2002. 
Mary  E.  Peters, 
Federal  Highway  Administrator. 

In  consideration  of  the  foregoing,  the 
FHWA  proposes  to  revise  titie  23.  Code 


of  Federal  Regulations,  part  650,  subpart 
G  as  set  forth  below: 

PART  650— BRIDGES,  STRUCTURES, 
AND  HYDRAULICS 

1.  Revise  the  authority  citation  for 
part  650  to  read  as  follows: 

Authority:  23  U.S.C.  109(a)  and  (h),  144, 
151,  315,  and  319;  33  U.S.C.  401,  491  et  seq.; 
511  et  seq.;  sec.  4(b}  of  Pub.  L.  97-134.  95 
Stat.  1699  (1981);  sec.  161  of  Pub.  L.  97-424, 
96  Stat.  2097.  at  3135  (1983);  sec.  1311  of 
Pub.  L.  105-178,  as  added  by  Pub.  L.  105- 
206. 112  Stat.  842  (1998);  23  CFR  1.32;  49 
CFR  1.48(b);  E.0. 11988  (3  CFR,  1977  Comp.. 
p.  117);  Department  of  Transportation  Order 
5650.2,  dated  April  23, 1979  (44  FR  24678). 

2.  Revise  §  650.703(b)  and  add 
§  650.703(c)  to  read  as  follows: 

S650.703    Eligible  proieds. 

***** 

(b)  After  February  21,  2002,  only 
candidate  bridges  not  previously 
selected  with  a  computed  rating  factor 
of  100  or  less  and  ready  to  begin 
construction  in  the  fiscal  year  in  which 
funds  are  available  for  obligation  will  be 
eligible  for  consideration. 

(c)  Projects  from  States  that  have 
transferred  Highway  Bridge 
Replacement  and  Rehabilitation  funds 
to  other  funding  categories  will  not  be 
eligible  for  funding  the  following  fiscal 
year. 

3.  Revise  §650. 707(a)  and  (b)  to  read 
as  follows: 

§650.707    Rating  factor. 

(a)  The  following  formula  is  to  be 
used  in  the  selection  process  for  ranking 
discretionary  bridge  candidates: 


^^    SR     TPC     r.      Unobligated  HBRRP  Balance  1 

Ratine  Factor  (RF)  =  — x x  1+ 

^  ^     ^     j^     ^^j^,    1^      Total  HBRRP  Funds  Received  J 


The  lower  the  rating  factor,  the  higher 
the  priority  for  selection  and  funding. 

(b)  The  terms  in  the  rating  fector  are 
defined  as  follows: 

SR  is  Sufficiency  Rating  computed  as 
illustrated  in  appendix  A  of  the 
Recording  and  Coding  Guide  for  the 
Structure  Inventory  and  Appraisal  of  the 
Nation's  Bridges,  USDOT/FHWA  (latest 
edition):  (If  SR  is  less  than  1.0,  use 
SR:=1.0); 

ADT  is  Average  Daily  Traffic  in 
thousands  taking  the  most  current  value 
from  the  national  bridge  inventory  data; 

ADTT  is  Average  Daily  Truck  Traffic 
in  thousands  (Pidk  up  trucks  and  light 
delivery  trucks  not  included): 


For  load  posted  bridges,  the  ADTT 
furnished  should  be  that  which  would 
use  the  bridge  if  traffic  were  not 
restricted. 

The  ADTT  should  be  the  aimual 
average  volume,  not  peak  or  seasonal. 

N  is  National  Highway  System  Status 
N=l  if  not  on  the  National  Highway 

System 
N=1.5  if  bridge  carries  a  National 

Highway  System  road 

The  last  term  of  the  rating  factor 
expression  includes  the  State's 
unobligated  balance  of  funds  received 
under  23  U.S.C.  144  as  of  June  30 
preceding  the  date  of  calculation,  and 


the  total  funds  received  under  23  U.S.C. 
144  for  the  last  four  fiscal  years  ending 
v«rith  the  most  recent  fiscal  year  of  the 
FHWA's  annual  call  for  discretionary 
bridge  candidate  submittals;  (if 
unobligated  HBRRP  balance  is  less  than 
$10  million,  use  zero  balance): 

TPC  is  Total  Project  Cost  in  millions 
of  dollars: 

HBRRP  is  Highway  Bridge 
Replacement  and  Rehabilitation 
Program: 

ADT  is  ADT  plus  ADTT. 

4.  In  §650.709.  revise  paragraphs  (a) 
and  (c)  to  read  as  follows: 
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§650.709    Special  considerations. 

(a)  The  selection  process  for  new 
discretionary  bridge  projects  will  be 
based  upon  the  rating  factor  priority 
ranking.  However,  although  not 
specifically  included  in  the  rating  factor 
formula,  special  consideration  will  be 
given  to  bridges  that  are  closed  to  all 
traffic  or  that  have  a  load  restriction  of 
less  than  10  tons.  Consideration  will 
also  be  given  to  bridges  with  other 
unique  situations,  and  to  bridge 
candidates  in  States  which  have  not 
previously  been  allocated  discretionary 
bridge  funds.  In  addition,  consideration 
will  be  given  to  candidates  with 
leveraged  funds  from  local.  State, 
county,  or  private  sources,  but  not  from 
Federal  sources.  Leveraged  funds  may 
be  used  to  reduce  the  total  project  cost 
for  use  in  the  rating  factor  formula. 
***** 

(c)  Priority  consideration  will  be 
given  to  the  continuation  and 
completion  of  projects  previously  begun 
with  discretionary  bridge  funds  which 
will  be  ready  to  begin  construction  in 
the  fiscal  year  in  which  funds  are 
available  for  obligation. 

[FR  Doc.  02-1028  Filed  l-l«-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service     , 

26  CFR  Part  1 
[REG-115054-01] 
RIN  154S-AY83 

TiBatment  of  Community  Income  for 
Certain  Individuals  Not  Filing  Joint 
Returns 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  document  contains 
proposed  regulations  relating  to  the 
treatment  of  community  income  under 
section  66  for  certain  married 
individuals  in  community  property 
states  who  do  not  file  joint  individual 
Federal  income  tax  returns.  The 
regulations  also  reflect  changes  in  the 
law  made  by  the  Internal  Revenue 
Service  Restructiuing  and  Reform  Act  of 
1998. 

DATES:  Written  or  electronically 
generated  comments  and  requests  for  a 
public  hearing  must  be  received  by 
April  22,  2002. 

ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-115054-01),  room 
5226,  Internal  Revenue  Service,  POB 


7604.  Ben  Franklin  Station,  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG-115054-01).  room 
5226,  Coiuier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Alternatively, 
taxpayers  may  submit  comments 
electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  by  submitting 
comments  directly  to  the  IRS  Internet 
site  at  http://www.irs.ustreas.gov/ 
tax_regs/regslist.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  the  proposed  regulations, 
Robin  M.  Tuczak,  202-622-4940; 
concerning  submissions  of  comments 
and  requests  for  a  public  hearing,  Guy 
Traynor,  202-622-7190  (not  toll-free 
numbers). 

SUPPLEMENTARY  INFORMATION: 
Paperwork  Reduction  Act 

The  collection  of  information 
contained  in  this  notice  of  proposed 
rulemaking  has  been  submitted  to  the 
"Office  of  Management  and  Budget  for 
review  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507).  Comments  on  the 
collection  of  information  should  be  sent 
to  the  Office  of  Management  and 
Budget,  Attn:  Desk  Officer  for  the 
Department  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  with  copies  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer, 
W:CAR:MP:FP:S,  Washington,  DC 
20224.  Comments  on  the  collection  of 
information  should  be  received  by 
March  25,  2002. 

Comments  are  specifically  requested 
concerning: 

Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  IRS, 
including  whether  the  information  will 
have  practical  utilihr; 

The  accuracy  of  tne  estimated  burden 
associated  with  the  proposed  collection 
of  information  (see  below); 

How  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected  may  be 
enhanced; 

How  the  burden  of  complying  with 
the  proposed  collection  of  information 
may  be  minimized,  including  through 
the  application  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and 

Estimates  of  capital  or  start-up  costs 
and  costs  of  operation,  maintenance, 
and  purchase  of  services  to  provide 
information. 

The  collection  of  information  in  this 
proposed  regulation  is  in  §  1.66-4.  An 


individual  who  wishes  to  be  relieved  of 
the  operation  of  community  property 
law  imder  §  1.66-4  must  request  relief 
from  joint  and  several  liability  by  timely 
filing  Form  8857,  "Request  for  Innocent 
Spouse  Relief  (or  other  specified  form), 
or  a  written  statement,  signed  under 
penalties  of  perjury,  indicating  why  he 
or  she  should  be  relieved  of  the 
operation  of  community  property  law. 
This  collection  of  information  is 
required  for  an  individual  to  request 
relief  from  the  operation  of  community 
property  law.  This  information  w^ill  be 
used  to  carry  out  the  internal  revenue 
laws.  The  likely  respondents  are 
individuals. 

The  burden  contained  in  §  1.66-4  is 
reflected  in  the  burden  of  Form  8857. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  valid  control 
number  assigned  by  the  Office  of  — 

Management  and  Budget. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  16ng  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  retiuTis  and  tax  retiun  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Background 

For  married  taxpayers  living  in 
community  property  states,  income  that 
is  community  property  under  the  laws 
of  the  state  or  jurisdiction  in  which  the 
spouses  reside  is  generally  taxed  in 
equal  shares  to  the  husband  and  the 
wife.  Thus,  if  a  husband  and  wife  do  not 
elect  to  file  a  joint  individual  Federal 
income  tax  retiun  (joint  return)  luider 
section  6013,  each  spouse  is  generally 
required  to  report  one-half  qf  the 
commiuiity  income  on  his  or  her 
married  filing  separate  individual 
Federal  income  tax  return  (separate 
retiuTi).  Section  66  contains  four 
exceptions  to  the  general  rule  that 
community  income  is  taxed  in  equal 
shares  to  the  husband  and  the  wife. 

Section  66(a)  provides  rules  for  the 
treatment  of  community  income  when 
the  spouses  live  apart  and  do  not  share 
income  for  the  entire  taxable  year. 
Section  66(b)  authorizes  the  Secretary  to 
disregard  community  property  laws 
where  one  spouse  is  not  notified  of  the 
nature  and  amount  of  items  of 
community  income.  Section  66(c) 
directs  the  Secretary  to  prescribe 
regidations  regarding  relief  from  the 
operation  of  community  property  law  in 
certain  other  cases.  This  provision  is 
analogous  to  the  relief  provision  in 
section  6015(b)  relating  to  joint  filers. 
Section  66(c)  also  authorizes  the 
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Secretary  to  grant  equitable  relief  from 
the  operation  of  community  property 
laws  where  the  other  requirements  of 
section  66(c)  are  not  met.  This  provision 
is  analogous  to  the  equitable  relief 
provision  in  section  6015(f)  relating  to 
joint  filers. 

The  four  exceptions  in  section  66 
apply  to  community  income  that 
spouses  receive  while  they  are  married, 
llius,  community  income  that  is 
received  during  any  taxable  year  in 
which  the  spcoises  are  married  at  any 
time  during  that  taxable  year,  including 
the  taxable  year  during  which  the 
spouses  divorce,  may  be  subject,  in 
whole  or  in  part,  to  the  provisions  of 
section  66.  If  spouses  file  a  joint  return 
for  a  taxable  year,  section  66  does  not 
apply  to  their  community  income  for 
that  taxable  year.  If  a  spouse  files  a  joint 
retiim  with  a  new  spouse  in  the  same 
year  that  the  spouse  divorces  his  or  her 
former  spouse,  section  66  may  be 
applicable  to  any  community  Income  of 
the  spouse  and  former  spouse  earned 
prior  to  their  divorce.  For  rules 
regarding  relief  from  joint  and  several 
liability  when  a  joint  return  is  filed,  see 
section  6015  and  the  regulations 
thereunder. 

This  dociunent  contains  proposed 
amendments  to  the  Income  Tax 
Regulations  (26  CFR  part  1)  that  are 
necessary  to  carry  out  the  provisions  of 
section  66. 

Explanation  of  Provisions 

Treatment  of  Community  Income  Under 
Section  66(a)  Where  Spouses  Live  Apart 

Section  879(a)  provides  that  under 
certain  circumstances,  community 
income  is  taxed  to  the  spouse  who 
earned  the  income  rather  than  according 
to  commimity  property  laws.  Under 
section  66(a),  a  spouse  may  report 
conununity  income  in  accordance  with 
the  rules  provided  by  section  879(a)  if 
the  following  requirements  are  satisfied: 
(1)  The  spouses  must  have  been  married 
to  each  other  at  some  time  during  the 
calendar  year;  (2)  the  spouses  must  have 
lived  apart  at  all  times  during  the 
calendar  year;  (3)  the  spouses  must  not 
have  filed  a  joint  retiim  under  section 
6013  for  a  taxable  year  begiiming  or 
ending  in  the  calendar  year;  (4)  at  least 
one  of  the  spouses  must  have  earned 
income  during  the  taxable  year  that  is 
community  income;  and  (5)  the  spouses 
must  not  have  transferred  any  of  the 
income  (directly  or  indirectly)  to  each 
other  before  the  close  of  the  calendar 
year.  The  proposed  regulations  provide 
that  de  minimis  amounts  are  not 
considered  transfers  for  purposes  of 
section  66(a).  In  addition,  the  proposed 
regulations  provide  that  amounts  that 


are  transferred  or  paid  to,  or  on  behalf 
of,  the  couple's  child  are  not  considered 
indirect  transfers  to  one  spouse  merely 
because  such  transfers  satisfy  a  support 
obligation  of  that  spouse.  See  H.R.  Rep. 
No.  96-1278,  96th  Cong.,  2d  Sess.  7 
(1980). 

Denial  of  Benefits  of  Community 
Property  Law  Under  Section  66(b) 
Where  Spouse  Not  Notified  of 
Community  Income 

Section  66(b)  provides  the  Secretary 
with  the  authority  to  deny  the  benefits 
of  community  property  law  to  a  spouse 
who  does  not  notify  the  other  spouse  of 
the  nature  and  amount  of  an  item  of 
community  income  and  who  acts  as  if 
solely  entitled  to  such  income.  The 
proposed  regulations  provide  that  in 
such  a  case,  the  item  of  community 
income  will  be  included  in  the  gross 
income  of  the  spouse  for  whom  the 
benefits  of  community  property  law 
were  denied. 

Request  for  Relief  From  the  Operation  of 
Community  Property  Law  Under  Section 
66(c) 

Section  66(c)  directs  the  Secretary  to 
prescribe  regulations  regarding  relief 
from  the  operation  of  community 
property  law  (specific  relief)  if:  (1)  The 
requesting  spouse  files  a  separate  return 
for  a  taxable  year;  (2)  the  requesting 
spouse  does  not  include  in  gross  income 
for  the  taxable  year  an  item  of 
commimity  income  properly  includible 
therein,  which,  in  accordance  with  the 
rules  contained  in  section  879(a),  would 
be  treated  as  the  income  of  the 
nonrequesting  spouse;  (3)  the  requesting 
spouse  establishes  that  he  or  she  did  not 
luiow,  and  had  no  reason  to  know,  of 
the  item  of  commujiity  income;  and  (4) 
taking  into  account  all  of  the  facts  and 
circumstances,  it  is  inequitable  to 
include  the  item  of  community  income 
in  the  gross  income  of  the  requesting 
spouse. 

The  proposed  regulations  provide  that 
if  a  requesting  spouse  is  relieved  of  the 
operation  of  community  property  law 
under  section  66(c)  for  an  item  of 
conununity  income,  the  item  will  be 
included  in  the  gross  income  of  the 
nonrequesting  spouse,  and  not  in  the 
gross  income  of  the  requesting  spouse. 
In  addition,  the  proposed  regidations 
provide  that  when  a  requesting  spouse 
is  granted  relief  bom  the  operation  of 
community  property  law  under  section 
66(c),  community  income  will  be  treated 
in  accordance  with  the  rules  provided 
by  section  879(a).  The  proposed 
regvdations  also  provide  that  relief 
under  section  66(c)  is  not  available  if 
one  spouse  transferred  assets  to  the 
other  spouse  as  part  of  a  fraudulent 


scheme,  or  if  the  requesting  spouse 
signed  a  closing  agreement  or  ofiier  in 
compromise  for  the  taxable  year  for 
which  relief  from  the  operation  of 
conununity  property  law  is  sought. 

Request  for  Equitable  Relief  Under 
Section  66(c) 

Section  66(c)  also  authorizes  the 
Secretary  to  grant  equitable  relief  bom 
the  operation  of  community  property 
law  to  requesting  spouses  who  do  not 
otherwise  meet  the  qualifications  for 
relief  set  forth  in  section  66(c).  This 
provision,  which  was  added  by  section 
3201(b)  of  the  hitemal  Revenue  Service 
Restructuring  and  Reform  Act  of  1998, 
is  only  available  for  liabilities  that  were 
unpaid  as  of  July  22, 1998,  or  that  arise 
after  July  22, 1998. 

Section  66(c)  directs  the  Secretary  to 
prescribe  procediu-es  regarding  when 
equitable  relief  may  be  granted.  Such 
procedures  are  detailed  in  Revenue 
Procedure  2000-15  (2000-1  C.B.  447). 
The  proposed  regulations  provide 
general  information  on  the  equitable 
relief  provision  in  section  66(c)  and 
refer  individuals  seeking  more  detailed 
guidance  to  the  relevant  revenue 
rulings,  revenue  procedures,  or  other 
published  guidance  issued  on  this  topic. 

Time  and  Manner  of  Requesting  Relief 

Under  the  proposed  regulations,  a 
spouse  seeking  specific  relief  from  the 
operation  of  conununity  property  law 
under  section  66(c)  generally  may  only 
seek  relief  after  a  deficiency  for  such 
year  has  been  asserted.  A  deficiency  is 
considered  "asserted"  on  the  date  that 
the  requesting  spouse  either  receives  a 
notification  of  an  audit  or  a  letter  or 
notice  bova.  the  Secretary  indicating  that 
there  may  be  an  outstanding  liability 
with  regard  to  that  year. 

The  requesting  spouse  must  notify  the 
Secretary  of  the  spouse's  request  for 
treatment  imder  section  66(c)  in  a 
timely  manner  so  that  the  Secretary  can 
assess  the  tax  on  the  community  income 
against  the  nonrequesting  spouse  before 
the  statute  of  limitations  on  making 
such  an  assessment  under  section  6501 
expires.  Thus,  the  proposed  regulations 
provide  that  a  requesting  spouse  seeking 
relief  from  the  operation  of  commimity 
property  law  under  section  66(c)  must 
.  request  such  relief  no  later  than  6 
months  before  the  statute  of  limitations 
on  assessment  of  section  6501  expires 
with  regard  to  the  nonrequesting 
spouse.  The  proposed  regulations 
further  provide  that  if  the  examination 
of  the  requesting  spouse's  return 
commences  diuing  that  6  month  period, 
the  latest  time  for  requesting  relief 
under  this  section  is  30  days  after  the 
commencement  of  the  examination. 


Federal  Register /Vol.  67,  No.  14 /Tuesday,  January  22,  2002  /  Proposed  Rules 


2843 


A  spouse  seeking  equitable  relief  from 
the  operation  of  community  property 
law  under  section  66(c)  for  a  liability 
that  was  properly  reported  but  not  paid 
may  seek  relief  on  or  after  the  date  the 
return  for  such  year  is  filed. 

In  order  to  request  either  specific  or 
equitable  relief  from  the  operation  of 
community  property  law  under  section 
66(c),  the  requesting  spouse  must  file 
Form  8857,  "Request  for  Iimocent 
Spouse  Relief  (or  other  specified  form), 
or  a  written  statement,  signed  under 
penalties  of  perjury,  with  the  Secretary 
indicating  why  such  treatment  or  relief 
is  appropriate.  The  statement  must  also 
include  the  name  of  the  nonrequesting 
spouse  and  the  taxpayer  identification 
number  of  the  noiu«questing  spouse,  as 
well  as  any  other  information 
reasonably  requested  by  the  Secretary 
that  will  help  the  Secretary  identify  and 
locate  the  nonrequesting  spouse. 

Interests  of  the  Nonrequesting  Spouse 

The  legislative  history  of  section  6015 
indicates  that  the  Secretary  must 
consider  the  nonrequesting  spouse's 
views  when  making  a  determination  of 
relief  from  joint  liability  under  that 
section.  See  H.R.  Conf.  Rep.  No.  599, 
105th  Cong.,  2d  Sess.  251,  255  (1998). 
Because  the  liability  of  the  requesting 
spouse  imder  section  66  will  shift  bom 
the  requesting  spouse  to  the 
nonrequesting  spouse,  notification  and 
participation  requirements  similar  to 
those  in  section  6015  are  appropriate  for 
section  66  cases.  In  addition, 
information  provided  by  a 
nonrequesting  spouse  may  help  to 
determine  the  appropriate  amoimt  of 
relief,  if  any. 

The  proposed  regulations  provide  that 
the  Secretary  must  notify  the 
nonrequesting  spouse  of  the  requesting 
spouse's  claim  for  relief  and  provide  the 
nonrequesting  spouse  with  an 
opportunity  to  participate  in  the 
administrative  determination  of  whether 
relief  is  appropriate.  The  nonrequesting 
spouse  may  submit  relevant  information 
to  the  IRS  employee  making  the 
determination. 

In  fashioning  rules  regarding  the 
notification  and  participation  of  the 
nonrequesting  spouse,  the  IRS  and 
Treasiuy  Department  attempted  to 
balance  the  rights  and  interests  of  both 
the  requesting  spouse  and  the 
nonrequesting  spouse.  The  IRS  and 
Treasury  Department  recognize  that 
some  spouses  may  be  reluctant  to  apply 
for  relief  from  the  operation  of 
community  property  law,  or  submit 
information  regarding  the  other  spouse's 
request  for  relief,  due  to  privacy 
concerns  or  for  fear  of  reprisal  by  the 
other  spouse.  To  address  this  concern. 


the  Internal  Revenue  Manual  provides 
that  the  Service  will  omit  from  shared 
documents  any  information  that  could 
reasonably  identify  a  spouse's  location. 

Special  Analyses 

It  has  been  determined  that  these 
regulations  are  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
has  also  been  determined  that  section 
'  553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  the  regulations,  and  because  the 
regulations  do  not  impose  a  collection 
of  information  on  small  entities,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  does  not  apply.  Pursuant  to 
section  7805(f),  this  notice  of  proposed 
rulemaking  will  be  submitted  to  the 
Chief  Counsel  for  Advocacy  of  the  Small 
Business  Administration  for  comment 
on  its  impact  on  small  businesses. 

Comments  and  Requests  for  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
written  (a  signed  original  and  8  copies) 
or  electronic  comments  that  are 
submitted  timely  to  the  IRS.  The  IRS 
and  Treasury  Department  request 
conunents  on  the  clarity  of  the  proposed 
regulations,  and  on  how  the  proposed 
regulations  can  be  made  easier  to 
imderstand.  Although  public  comment 
is  sought  on  all  of  the  issues  in  the 
proposed  regulations,  the  IRS  and 
Treasiuy  Department  are  particularly 
interested  in  receiving  comments  on  the 
timing  limitations  that  would  be 
imposed  on  a  request  for  relief  under 
§  1.66-4(g)(2).  All  comments  will  be 
available  for  public  inspection  and 
copying.  A  public  hearing  may  be 
scheduled  if  requested  in  writing  by  any 
person  that  timely  submits  written 
comments.  If  a  public  hearing  is 
scheduled,  notice  of  the  date,  time,  and 
place  for  the  public  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  authors  of  the 
regulations  are  Robin  M.  Tuczak  and 
Bridget  E.  Finkenaur  of  the  Office  of 
Associate  Chief  Counsel  (Procedure  and 
Administration),  Administrative 
Provisions  and  Judicial  Practice 
Division. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 


Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  1  is 
proposed  to  be  amended  as  follows:  - 

PART  1-4NCOME  TAXES 

Paragraph  1.  The  authority  citation 
for  part  1  is  amended  by  adding  the 
following  entries  in  numerical  order  to 
read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 

Section  1.66—4  also  issued  under  26  U.S.C. 
66(c).  *   *   * 

Par.  2.  Sections  1.66-1  through  1.66- 
5  are  added  to  read  as  follows: 

S 1 .66-1    Treatment  of  community  income. 

(a)  In  general.  Married  individuals  in 
community  property  states  who  do  not 
elect  to  file  a  joint  individual  Federal 
income  tax  return  under  section  6013 
generally  are  required  to  report  one-half 
of  the  total  community  income  earned 
by  the  spouses  during  the  taxable  year 
unless  one  of  the  following  exceptions 
applies: 

(1)  When  the  spouses  live  apart  and 
meet  the  qualifications  of  §  1.66-2. 

(2)  When  a  requesting  spouse 
qualifies  for  relief  bom  the  operation  of 
community  property  law  under  §  1 .66- 
3,  because  the  nonrequesting  spouse 
failed  to  notify  the  requesting  spouse  of 
the  nature  and  amount  of  the  income 
prior  to  the  due  date  for  filing  the 
return. 

(3)  When  a  requesting  spouse 
qualifies  for  relief  from  the  operation  of 
community  property  law  under  §  1.66- 
4(a). 

(4)  When  a  requesting  spouse 
qualifies  for  equitable  relief  from  the 
operation  of  community  property  law 
under  §1. 66-^ (b). 

(b)  Marital  status.  The  rules  of  this 
section  apply  to  the  community  income 
earned  during  a  marriage  for  any  taxable 
year  beginning  or  ending  diu'ing  a 
calendar  year  in  which  the  spouses  are 
married,  including  the  calendar  year  in 
which  the  spouses  divorce.  Section  66 
does  not  apply  to  income  earned  after 
the  spouses  divorce.' 

(c)  Transferee  liability.  The  provisions 
of  section  66  do  not  negate  liability  that 
arises  under  the  operation  of  other  laws. 
Therefore,  a  spouse  who  is  not  subject 
to  income  tax  on  community  income 
under  §  1.66-2  or  1.66-4  may 
nevertheless  remain  liable  for  the 
unpaid  tax  (including  additions  to  tax, 
penalties,  and  interest)  to  the  extent 
provided  by  Fe  J'Tal  or  state  transferee 
liability  or  property  laws  (other  than 
community  property  laws).  For  the  rules 
regarding  the  liability  of  transferees,  see 
sections  6901  through  6904  and  the 
regulations  thereunder. 
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§  1 .66-2    TrMtnwnt  of  community  income 
wher*  spouses  live  apart 

(a)  Income  of  spouses  residing  in  a 
community  property  state  will  be 
treated  in  accordance  with  the  rules 
provided  by  section  879(a)  if  all  of  the 
following  requirements  are  satisfied — 

(1)  The  spouses  are  married  at  any 
time  during  the  calendar  year; 

(2)  The  spouses  live  apart  at  all  times 
during  the  calendar  year: 

(3)  The  spouses  each  file  a  separate 
Federal  income  tax  retiun  for  a  taxable 
year  beginning  or  ending  in  the  calendar 
year  on  which  the  taxpayer  reports  his 
or  her  income  in  accordance  with 
section  66(a);  | 

(4)  One  or  both  spouses  have  earned 
income  for  the  calendar  year  which  is 
commimity  income  and  which  was 
earned  during  the  spouses'  marriage; 
and 

(5)  No  portion  of  such  ^med  income 
is  transferred  (directly  or  indirectly) 
between  such  spouses  before  the  close 
of  the  taxable  year. 

(b)  Transferred  income.  For  piuposes 
of  this  section,  transferred  income  does 
not  include  a  de  minimis  amount  of 
earned  income  that  is  transferred 
between  the  spouses.  In  addition,  any 
amount  of  earned  income  transferred  or 
paid  to,  or  for  the  benefit  of,  the 
spouses'  child  will  not  be  treated  as  an 
indirect  transfer  to  one  spouse  solely 
because  the  payment  or  transfer  satisfies 
an  obligation  of  support  imposed  on 
that  spouse. 

f  1.66-3    Denial  of  benefits  of  community 
property  law  wtiere  spouse  not  notified. 

The  Secretary  may  deny  the  benefits 
of  community  property  law  to  any 
spouse  with  respect  to  any  item  of 
community  income  if  that  spouse  acted 
as  if  he  or  she  was  solely  entitled  to  the 
item  of  income  and  failed  to  notify  the  ■' 
other  spouse  of  the  nature  and  amount 
of  the  income  before  the  due  date 
(including  extensions)  for  filing  the 
return  for  the  taxable  year  in  which  the 
income  was  derived.  Such  item  of 
community  income  will  be  included,  in 
its  entirety,  in  the  gross  income  of  the 
spouse  for  whom  ^e  benefits  of 
community  property  law  were  denied. 
The  tax  liability  arising  from  such  item 
of  community  income  must  be  assessed 
in  accordance  with  section  6212  against 
the  spouse  for  whom  the  benefits  of 
community  property  law  were  denied. 


f1.66^    RequeM  for  relief  from  the 
operelion  of  community  property  law. 

(a)  Specific  relief— {1)  bi  general.  A 
requesting  spouse  will  be  relieved  of  the 
operation  of  community  property  law 
for  an  item  of  community  income  if— 


(i)  The  requesting  spouse  filed  a 
separate  return  for  the  taxable  year  for 
which  relief  is  sought; 

(ii)  The  requesting  spouse  did  not 
include  in  gross  income  for  the  taxable 
year  an  item  of  community  income 
properly  includible  therein,  which,  in 
accordance  with  the  rules  contained  in 
section  879(a),  would  be  treated  as  the 
income  of  the  nonrequesting  spouse; 

(iii)  The  requesting  spouse  establishes 
that  he  or  she  did  not  know  of,  and  had 
no  reason  to  know  of,  such  item  of 
community  income;  and 

(iv)  Tciking  into  account  all  of  the 
facts  and  circumstances,  it  is  inequitable 
to  include  such  item  of  community 
income  in  the  requesting  spouse's 
individual  gross  income. 

(2)  Knowledge  or  reason  to  know.  A 
requesting  spouse  has  knowledge  or    ■ 
reason  to  know  of  an  understatement  if 
he  or  she  either  actually  knew  of  the 
understatement,  or  if  a  reasonable 
person  in  similar  circumstances  would 
have  known  of  the  understatement.  All 
of  the  facts  cmd  circmnstances  are 
considered  in  determining  whether  a 
requesting  spouse  had  reason  to  know  of 
an  understatement.  The  facts  and 
circiunstances  that  are  considered 
include,  but  are  not  limited  to,  the 
nature  of  the  erroneous  item  and  the 
amoiuit  of  the  erroneous  item  relative  to 
other  items;  the  couple's  financial 
situation;  the  requesting  spouse's 
educational  backgroimd  and  business 
experience;  the  extent  of  the  requesting 
spouse's  participation  in  the  activity 
that  resulted  in  the  erroneous  item; 
whether  the  requesting  spouse  failed  to 
inquire,  at  or  before  the  time  the  retiun 
was  signed,  about  items  on  the  return  or 
omitted  fi'om  the  return  that  a 
reasonable  person  would  question;  and 
whether  the  erroneous  item  represented 
a  departure  fi'om  a  reciuring  pattern 
reflected  in  prior  years'  returns  (e.g., 
omitted  income  firom  an  investment 
regularly  reported  on  prior  years' 
returns). 

(3)  Inequitable.  All  of  the  facts  and 
circiunstances  are  also  considered  in 
determining  whether  it  is  inequitable  to 
hold  a  requesting  spouse  jointly  and 
severally  liable  for  an  imderstatement. 
One  relevant  factor  for  this  purpose  is 
whether  the  requesting  spouse 
significantly  benefitted,  directly  or 
indirectly,  from  the  omitted  income.  A 
significant  benefit  is  any  benefit  in 
excess  of  normal  support.  Evidence  of 
direct  or  indirect  benefit  may  consist  of 
transfers  of  property  or  rights  to 
property,  including  transfers  that  may 
be  received  several  years  after  the  year 
of  the  understatement.  Thus,  for 
example,  if  a  requesting  spouse  receives 
property  (including  life  insurance 


proceeds)  fit}.m  the  nonrequesting 
spouse  that  is  beyond  normal  support 
and  traceable  to  items  omitted  from 
gross  income  that  are  attributable  to  the 
nonrequesting  spouse,  the  requesting 
spouse  will  be  considered  to  have 
received  significant  benefit  fi'om  those 
items.  Other  factors  that  may  also  be 
taken  into  accoimt,  if  the  situation 
warrants,  include  the  fact  that  the 
requesting  spouse  has  been  deserted  by 
the  nonrequesting  spouse,  the  fact  that 
the  spouses  have  been  divorced  or 
separated,  or  that  the  requesting  spouse 
received  benefit  on  the  return  from  the 
understatement.  For  more  information 
on  factors  relevant  to  determining 
whether  it  is  inequitable  to  hold  a 
requesting  spouse  liable,  see  Revenue 
Procedure  2000-15  (2000-1  C.B.  447), 
or  other  guidance  subsequently 
published  by  the  Secretary.  Relief  under 
this  paragraph  (a)  only  applies  to 
deficiencies  arising  out  of  items  of 
omitted  income. 

(b)  Equitable  relief  Equitable  relief 
may  be  available  when  the  four 
requirements  of  paragraph  (a)  of  this 
section  are  not  satisfied  but  it  would  be 
inequitable  to  include  the  item  of 
community  income  in  the  requesting 
spouse's  gross  income.  For  the  criteria 
to  be  used  in  making  a  determination 
under  this  paragraph,  see  Revenue 
Procedure  2000-15  (2000-1  C.B.  447), 
and  other  guidance  subsequently 
published  by  the  Secretary.  Relief  imder 
this  paragraph  (b)  applies  only  to 
deficiencies  arising  out  of  items  of 
omitted  income  or  any  unpaid  tax 
arising  fixim  community  income 
attributable  to  the  nonrequesting  spouse' 
and  is  only  available  for  liabilities  that 
were  unpaid  as  of  July  22, 1998,  and  for 
liabilities  that  arise  after  July  22, 1998. 

(c)  Effect  of  relief  (1)  When  the 
requesting  spouse  qualifies  for  relief 
imder  paragraph  (a)  or  (b)  of  this 
section,  the  item  of  community  income 
will  be  included  in  the  noiu«questing 
spouse's  individual  gross  income  and 
will  not  be  included  in  the  requesting 
spouse's  individual  gross  income.  The 
tax  liability  arising  from  such  item  of 
community  income  must  be  assessed 
against  the  nonrequesting  spouse  in 
accordance  vdth  section  6212. 

(2)  If  a  requesting  spouse  is  granted 
relief  from  tlie  operation  of  commimity 
property  law  vdth  respect  to  an  item  of 
commimity  income  under  paragraph  (a) 
or  (b)  of  this  section,  any  community 
income  of  the  spouses  will  be  treated  in 
accordance  with  the  rules  provided  by 
section  879(a).  Thus,  if  a  requesting 
spouse  is  granted  relief  under  paragraph 
(a)  or  (b)  of  this  section,  any  it«n  of 
community  income  that  is  attributable 
to  the  requesting  spouse  will  be 
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included,  in  its  entirety,  in  the 
requesting  spouse's  gross  income  for 
such  taxable  year,  and  will  not  be 
included  in  the  nonrequesting  spouse's 
gross  income  for  such  taxable  year.  If 
additional  tax  were  to  result  upon 
granting  relief  under  this  section,  the 
requesting  spouse  may  withdraw  his  or 
her  request  for  relief. 

(3)  Example.  The  following  example 
illustrates  die  rule  of  this  paragraph  (c): 

Example.  H  and  W  are  married  and  live  in 
State  Z  (a  community  property  state).  Both  H 
and  W  file  returns  for  taxable  year  2002  as 
"married  filing  separately"  on  April  15,  2003. 
H  earns  $56,000  in  wages,  and  W  earns 
$46,000  in  wages  in  2002.  H  reports  half  of 
his  wage  income  as  shown  on  his  Form  W- 
2,  in  the  amount  of  $28,000.  and  half  of  W's 
wage  income  as  shown  on  her  Form  W-2,  in 
the  amount  of  $23,000.  W  reports  half  of  her 
wage  income  as  shown  on  her  W-2,  in  the 
amount  of  $23,000,  and  half  of  H's  wage 
income  as  shown  on  his  Form  W-2,  in  the 
amount  of  $28,000.  Neither  H  nor  W  reports 
W's  income  from  her  sole  proprietorship  of 
$34,000  or  W's  investment  income  of  $5,000 
for  taxable  year  2002.  The  Internal  Revenue 
Service  proposes  deficiencies  with  respect  to 
H's  and  W's  taxable  year  2002  returns  due  to 
the  omission  of  W's  income  from  her  sole 
proprietorship  and  investments.  H  timely 
files  a  claim  for  relief  under  section  66(c). 
Because  the  Internal  Revenue  Service 
determines  that  H  satisBes  the  four 
requirements  of  section  66(c)  with  respect  to 
W's  omitted  income,  the  Internal  Revenue 
Service  grants  H's  claim  for  relief.  Thus,  the 
income  of  H  and  W  will  be  treated  in 
accordance  with  the  rules  provided  by 
section  879(a).  H  is  liable  for  the  tax  on  his 
earned  income,  as  shown  on  his  Form  W-2, 
in  the  amount  of  $56,000.  (See  section 
879(a)(1).)  W  is  liable  for  the  tax  on  her 
earned  income,  as  shown  on  her  Form  W-2, 
in  the  amount  of  $46,000,  and  on  the  trade 
or  business  income  from  her  sole 
proprietorship,  in  the  amount  of  $34,000. 
(See  section  879(a)(1)  and  (2).)  W's 
investment  income  will  be  treated  as  . 
provided  under  the  community  property 
laws  of  SUte  Z.  (See  section  879(a)(3)  and 
(4).) 

(d)  Fraudulent  scheme.  If  the 
Secretary  establishes  that  a  spouse 
transferred  assets  to  the  other  spouse  as 
part  of  a  fraudulent  scheme,  relief  is  not 
available  under  this  section.  For 
purposes  of  this  section,  a  fiaudulent 
scheme  includes  a  scheme  to  defraud 
the  Secretary  or  another  third  party, 
including,  but  not  limited  to,  creditors, 
ex-spouses,  and  business  partners. 

(e)  Definitions — (1)  Requesting 
spouse.  A  requesting  spouse  is  an 
individual  who  does  not  file  a  joint 
individual  Federal  income  tax  return 
with  the  nonrequesting  spouse  for  the 
taxable  year  in  question,  and  who 
requests  relief  from  the  operation  of 
community  property  law  under  this 
section  for  the  portion  of  the  liability 


arising  from  his  or  her  share  of 
community  income  for  such  taxable 
year. 

(2)  Nonrequesting  spouse.  A 
nonrequesting  spouse  is  the  individual 
to  whom  the  requesting  spouse  was 
married  when  the  community  income 
which  gave  rise  to  the  claim  for  relief 
was  earned. 

(f)  Effect  of  prior  closing  agreement  or 
offer  in  compromise.  A  requesting 
spouse  is  not  entitled  to  relief  from  the 
operation  of  community  property  law 
under  section  66  for  any  taxable  year  for 
which  the  requesting  spouse  has  entered 
into  a' closing  agreement  (other  than  an 
agreement  entered  into  pursuant  to 
section  6224(c)  relating  to  partnership 
items)  with  the  Commissioner  that 
disposes  of  the  same  liability  that  is  the 
subject  of  the  claim  for  relief.  In 
addition,  a  requesting  spouse  is  not 
entiUed  to  relief  from  the  operation  of 
community  property  law  under  section 
66  for  any  taxable  year  for  which  the 
requestii^  spouse  has  entered  into  an 
offer  in  compromise  with  the 
Commissioner.  For  rides  relating  to  the 
effect  of  closing  agreements  and  offers 
in  compromise,  see  sections  7121  and 
7122,  and  the  regulations  thereunder. 

(g)  Time  and  manner  for  requesting 
relief— (1)  Requesting  relief.  To  request 
relief  fit>m  the  operation  of  community 
property  law  under  this  section,  a 
requesting  spouse  must  file,  within  the 
time  period  prescribed  in  paragraph 
(g)(2)  of  this  section.  Form  8857, 
"Request  for  Innocent  Spouse  Relief 
(or  other  specified  form),  or  other 
written  request,  signed  under  penalties 
of  perjury,  indicating  why  such  relief  is 
appropriate.  The  requesting  spouse 
must  include  the  nonrequesting 
spouse's  name  and  taxpayer 
identification  number  in  the  written 
request.  The  requesting  spouse  must 
also  comply  widi  any  of  the  Secretary's 
reasonable  requests  for  information  that 
will  assist  the  Secretary  in  identifying 
and  locating  the  nonrequesting  spouse. 

(2)  Time  period  for  filing  a  request  for 
relief— {i)  Specific  relief  The  earliest 
time  for  submitting  a  request  for  relief 
fit)m  the  operation  of  community 
property  law  under  paragraph  (a)  of  this 
section  for  an  amount  that  was 
underreported  on,  or  omitted  from,  the 
requesting  spouse's  separate  return,  is 
the  date  that  a  deficiency  for  the  taxable 
year  for  which  relief  is  sought  is 
asserted  against  the  requesting  spouse. 
The  latest  time  for  requesting  relief 
under  paragraph  (a)  of  this  section  is  6 
months  before  the  expiration  of  the 
statute  of  limitations  on  assessment, 
including  extensions,  against  the 
nonrequesting  spouse  for  the  taxable 
year  that  is  the  subject  of  the  claim  for 


relief,  unless  the  examination  of  the 
requesting  spouse's  return  commences 
during  that  6-month  period.  If  the 
examination  of  the  requesting  spouse's 
return  commences  during  that  6-month 
period,  the  latest  time  for  requesting 
relief  under  this  section  is  30  days  after 
the  commencement  of  the  examination. 

(ii)  Equitable  relief.  The  earliest  time 
for  submitting  a  request  for  relief  from 
the  operation  of  community  property 
law  under  paragraph  (b)  of  this  section 
for  an  amount  that  was  underfeported 
on,  or  omitted  from,  the  requesting 
spouse's  separate  return,  is  the  date  that 
a  deficiency  for  the  taxable  year  for 
which  relief  is  sought  is  asserted  against 
the  requesting  spouse.  Requests  for 
equitable  relief  from  the  operation  of 
community  property  law  under 
paragraph  (b)  of  this  section  for  a 
liability  that  is  properly  reported  but 
unpaid  may  be  submitted  with  the 
requesting  spouse's  individual  Federal 
income  tax  return,  or  after  the 
requesting  spouse's  individual  Federal 
income  tax  return  is  filed. 

(iii)  Premature  requests  for  relief .  (A) 
The  Secretary  will  not  consider 
premature  claims  for  relief  under  this 
section.  In  the  case  of  a  claim  for 
specific  relief,  a  premature  claim  is  a 
claim  for  relief  from  an  item  of 
community  income  that  is  omitted  fitim 
the  requesting  spouse's  individual 
Federal  income  tax  return  that  is  filed 
for  a  taxable  year  prior  to  the  date  that 
a  deficiency  for  such  year  is  asserted.  A 
deficiency  is  considered  asserted  as  of 
the  date  the  requesting  spouse  receives 
a  notification  of  an  audit  or  a  letter  or 
notice  from  the  Secretary  indicating  that 
there  may  be  an  outstanding  liability 
wiih  regard  to  that  year.  Such  notices  or 
letters  do  not  include  notices  issued 
pursuant  to  section  6223  relating  to 
TEFRA  partnership  proceedings. 

(B)  In  the  case  of  a  claim  for  equitable 
relief,  a  premature  claim  is  a  claim  for 
relief  bom  an  item  of  community 
income  that  is  received  prior  to  the  date 
that  the  requesting  spouse  files  an 
individual  Federal  income  tax  return  for 
the  taxable  year  in  question. 

(h)  Nonrequesting  spouse's  notice  and 
opportunity  to  participate  in 
administrative  proceedings— (1)  In 
general.  When  the  Secretary  receives  a 
request  for  relief  hum  the  operation  of 
community  property  law  under  this 
section,  the  Secretary  must  send  a 
notice  to  the  nonrequesting  spouse's  last 
known  address  that  informs  the 
nonrequesting  spouse  of  the  requesting 
spouse's  claim  for  relief.  The  notice 
must  provide  the  nonrequesting  spouse 
with  an  opportunity  to  submit  any 
information  that  should  be  considered 
in  determining  whether  the  requesting 
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spouse  should  be  granted  relief  from  the 
operation  of  community  property  law. 
The  Secretary  will  share  with  both 
spouses  the  information  submitted  by 
the  other  spouse,  unless  the  Secretary 
determines  that  the  sharing  of  such 
information  will  impair  tax 
administration. 

(2)  Information  submitted.  The 
Secretary  will  consider  all  of  the 
information  (as  relevant  to  the  particular 
relief  provision)  that  the  nonrequesting 
spouse  submits  in  determining  whether 
relief  from  the  operation  of  community 
property  law  imder  this  section  is 
appropriate. 

{1.66-5    Eftactiva  (Mb. 

Sections  1.66-1  through  1.66-4  are 
applicable  on  the  date  final  regulations 
are  published  in  the  Federal  Register. 

Robot  E.  Weiuel.  | 

Deputy  Commissioner  of  Internal  Revenue. 
[FR  Doc.  02-1385  Filed  l-l»-02;  8:45  am] 
I  COOC  WMHn-P  I 


DEPARTMENT  OF  LABOR 

Occupattomi  Saifely  and  Health 
Adniinlatfalion 

29  CFR  Part  1915 

Fiia  Pi'olactlon  for  Shipyard 
Emptoymant  Negotiated  Rulemaking 
Advlaory  Committee;  Meeting 

agency:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Fire  Protection  far  Shipyard 
Employment  Negotiated  Rulemaking 
Advisory  Committee;  notice  of  open 
meeting. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  announces  a* 
meeting  of  the  Fire  Protection  for 
Shipyard  Employment  Negotiated 
Rulemaking  Advisory  Committee. 
OSHA  invites  all  interested  persons  to 
attend.  The  comnpttee  members 
represent  groups  interested  in,  or 
significantly  affected  by,  the  outcome  of 
the  rulemaking.  They  include 
representatives  of  shipyards,  labor 
unions,  professional  associations,  and 
government  agencies.  The  committee 
will  continue  its  discussions  on  a 
proposed  standard  to  protect  workers 
from  fire  hazards  in  shipyard 
employment,  including  the  following 
areas:  scope  and  application; 
administrative,  engineering,  and  work 
practice  controls;  fire  brigades;  written 
fire  plans;  technological  advances;  cost 
of  fire  protection;  and  the  content  of 
appendices.  The  committee's  goal  is  to 
reach  consensus  on  a  draft  proposed 


standard  and  explanatory  preamble  that 
it  will  recommend  to  OSHA. 

DATES:  The  meeting  will  take  place 
Tuesday  and  Wednesday,  February  5-6, 
2002  from  8  a.m.  to  about  4  p.m.  daily, 
and  Thursday,  February  7,  2002  from  8 
a.m.  to  12  p.m.  Submit  comments, 
requests  for  oral  presentations,  and 
requests  for  disability  accommodations 
by  January  31.2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Houston  Hobby  Airport,  8181 
Airport  Blvd.,  Houston  TX  77061  (713) 
645-3000.  Mail  comments  and  requests 
for  oral  presentations  to  U.S. 
Department  of  Labor,  OSHA,  Mr.  Joseph 
V.  Daddura  (Acting  Director)  Office  of 
Maritime  Standards.  200  Constitution 
Avenue,  NW.,  Room  N-3609, 
Washington,  DC  20210  or  e-mail  at 
joe.daddura@osha.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joseph  V.  Daddura  (Acting  Director) 
Office  of  Maritime  Standards,  OSHA 
(202  693-2067)  ot  e-mail  at 
joe.daddura@osha.gov.  For  disability 
accommodations,  contact  Ms.  Theda 
Kenney  (202  693-2044). 

SUPPLEMENTARY  INFORMATION: 

Meeting  Agenda 

The  Committee  will  review  a  working 
draft  of  the  regulatory  text  of  proposed 
subpart  P  of  29  CFR  1915  and  a 
preamble  section  entitled  "Simmiary 
and  Explanation",  which  reflects  the 
Committee's  earlier  work;  as  well  as  a 
simunary  of  the  industry  profile, 
prepared  by  OSHA  based  on 
information  received  at  earlier 
Committee  meetings.  The  committee 
will  attempt  to  resolve  any  substantive 
discrepancies  that  remain  in  contention, 
giving  special  consideration  to  small 
business  concerns. 

Public  Participation 

Send  written  comments,  data,  views, 
or  statements  for  the  Committee's 
consideration  to  Mr.  Joseph  V.  Daddura. 
You  may  also  request  the  opportunity  to 
make  an  oral  presentation  to  the 
committee  by  providing  Mr.  Daddura 
with  a  simunary  of  the  proposed 
presentation,  an  estimate  of  the  time 
desired,  and  a  statement  of  the  interest 
you  represent.  The  conmiittee's 
facilitator  will  allow  such  presentations 
if  there  is  adequate  time  in  the  meeting 
schedule. 

Authority:  This  document  is  issued 
pursuant  to  the  Negotiated  Rulemaking  Act 
of  1990  (5  U.S.C.  561  et  seq.)  and  Section  7(b) 


of  the  Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  656). 

John  L.  Henshaw, 

Assistant  Secretary  of  Labor. 

IFR  Doc.  02-1589  Filed  1-17-02;  1:40  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  55 
[FRL-7130-9] 

Outer  Continental  Shelf  Air 
ReguMlona  ConaMency  Update  for 
CalKomia 

AGENCY:  Environmental  Protection 

Agency  ("EPA"). 

ACTION:  Proposed  rule — consistency 

update. 

summary:  EPA  is  proposing  to  update  a 
portion  of  the  Outer  Continental  Shelf 
("OCS")  Air  Regulations.  Requirements 
applying  to 'OCS  sotirces  located  within 
25  miles  of  states'  seaward  boundaries 
must  be  updated  periodically  to  remain 
consistent  with  the  requirements  of  the 
corresponding  onshore  area  ("COA"),  as 
mandated  by  section  328(a)(1)  of  the 
Clean  Air  Act,  as  amended  in  1990  ("the 
Act").  The  portion  of  the  OCS  air 
regulations  that  is  being  updated 
pertains  to  the  requirements  for  OCS 
sources  for  which  the  Santa  Barbara 
County  Air  Pollution  Control  District 
(Santa  Barbara  County  APCD),  South 
Coast  Air  Quality  Management  District 
(South  Coast  AQMD)  and  Ventura 
Cotmty  Air  Pollution  Control  District 
(Ventura  County  APCD)  are  the 
designated  COAs.  The  intended  effect  of 
approving  the  OCS  requirements  for  the 
^x>ve  Districts  is  to  regulate  emissions 
for  OCS  sources  in  accordance  with  the 
requirements  onshore.  The  changes  to 
the  existing  requirements  discussed 
below  are  proposed  to  be  incorporated 
by  reference  into  the  Code  of  Federal 
Regulations  and  are  listed  in  the 
appendix  to  the  OCS  air  regulations. 
DATES:  Comments  on  the  proposed 
update  must  be  received  on  or  before 
February  21,  2002. 

ADDRESSES:  Conunents  must  be  mailed 
(in  duplicate  if  possible)  to:  EPA  Air 
Docket  (Air-4),  Attn:  Docket  No.  A-93- 
16  Section  XXIV,  Environmental 
Protection  Agency,  Air  Division,  R^on 
9,  75  Hawthorne  St.,  San  Francisco,  CA 
94105. 

Docket:  Supporting  information  used 
in  developing  the  rule  and  copies  of  the 
documents  EPA  is  proposing  to 
incorporate  by  reference  are  contained 
in  Docket  No.  A-93-16  Section  XXIV. 
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This  docket  is  available  for  public 
inspection  and  copying  Monday-Friday 
during  regular  business  hours  at  the 
following  locations: 

EPA  Air  Docket  (Air-4),  Attn:  Docket 
No.  A-93-16  Section  XXIV, 
Environmental  Protection  Agency,  Air 
Division,  Region  9,  75  Hawthorne  St., 
San  Francisco,  CA  94105. 

EPA  Air  Docket  (LE-131),  Attn:  Air 
Docket  No.  A-93-16  Section  XXIV, 
Environmental  Protection  agency.  Air 
Docket  (6102),  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW.,  Washington 
DC  20460. 

A  reasonable  fee  may  be  charged  for 
copying. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Christine  Vineyard,  Air  Division  (Air- 
4),  U.S.  EPA  Region  9,  75  Hawthorne 
Street,  San  Francisco,  CA  94105,  (415) 
947-4125. 

I.  Background  information 

A.  Why  is  EPA  taking  this  action? 

On  September  4, 1992,  EPA 
promulgated  40  CFR  part  55,'  which 
established  requirements  to  control  air 
pollution  frxim  OCS  soiuces  in  order  to 
attain  and  maintain  federal  and  state 
ambient  air  quality  standards  and  to 
comply  with  the  provisions  of  part  C  of 
title  I  of  the  Act.  Part  55  applies  to  all 
OCS  sources  offshore  of  the  States 
except  those  located  in  the  Gulf  of 
Mexico  west  of  87.5  degrees  longitude. 
Section  328  of  the  Act  requires  that  for 
such  sources  located  within  25  miles  of 
a  state's  seaward  boundary,  the 
requirements  shall  be  the  same  as  would 
be  applicable  if  the  sources  were  located 
in  the  COA.  Because  the  OCS 


requirements  are  based  on  onshore 
requirements,  and  onshore  requirements 
may  change,  section  328(a)(1)  requires 
that  EPA  update  the  OCS  requirements 
as  necessary  to  maintain  consistency 
with  onshore  requirements. 

Pursuant  to  §  55.12  of  the  OCS  rule, 
consistency  reviews  will  occur  (1)  at 
least  annually;  (2)  upon  receipt  of  a 
Notice  of  Intent  under  §  55.4;  or  (3) 
when  a  state  or  local  agency  submits  a 
rule  to  EPA  to  be  considered  for 
incorporation  by  reference  in  part  55. 
This  proposed  action  is  being  taken  in 
response  to  the  submittal  of  rules  by 
three  local  air  pollution  control 
agencies.  Public  comments  received  in 
writing  within  30  days  of  publication  of 
this  document  will  be  considered  by 
EPA  before  publishing  a  final  rule. 

Section  328(a)  of  the  Act  requires  that 
EPA  estabhsh  requirements  to  control 
air  pollution  from  OCS  sources  located 
within  25  miles  of  states'  seaward 
boundaries  that  are  the  same  as  onshore 
requirements.  To  comply  with  this 
statutory  mandate,  EPA  must 
incorporate  applicable  onshore  rules 
into  part  55  as  they  exist  onshore.  This 
limits  EPA's  flexibility  in  deciding 
which  requirements  will  be 
incorporated  into  part  55  and  prevents 
EPA  from  making  substantive  changes 
to  the  requirements  it  incorporates.  As 
a  result,  EPA  may  be  incorporating  rules 
into  part  55  that  do  not  conform  to  all 
of  EPA's  state  implementation  plan 
(SIP)  guidance  or  certain  requirements 
of  the  Act.  Consistency  updates  may 
result  in  the  inclusion  of  state  or  local 
rules  or  regulations  into  part  55,  even 
though  the  same  rules  may  ultimately  be 


disapproved  for  inclusion  as  part  of  the 
SIP.  Inclusion  in  the  OCS  rule  does  not 
imply  that  a  rule  meets  the  requirements 
of  the  Act  for  SIP  approval,  nor  does  it 
imply  that  the  rule  will  be  approved  by 
EPA  for  inclusion  in  the  SIP. 

n.  ERA'S  Evaluation 

A.  What  criteria  were  used  to  evaluate 
rules  submitted  to  update  40  CFR  part 
55? 

In  updating  40  CFR  part  55.  EPA 
reviewed  the  rules  submitted  for 
inclusion  in  part  55  to  ensure  that  they 
are  rationally  related  to  the  attainment 
or  maintenance  of  federal  or  state 
ambient  air  quality  standards  or  part  C 
of  title  I  of  the  Act,  that  they  are  not 
designed  expressly  to  prevent 
exploration  and  development  of  the 
OCS  and  that  they  are  applicable  to  OCS 
sources.  40  CFR  55.1.  EPA  has  also 
evaluated  the  rules  to  ensure  they  are 
not  arbitrary  or  capricious.  40  CFR 
55.12(e).  In  addition,  EPA  has  excluded 
administrative  or  procedural  rules, ^  and 
requirements  that  regulate  toxics  which 
are  not  related  to  the  attainment  and 
maintenance  of  federal  and  state 
ambient  air  quality  standards. 

B.  What  rule  revisions  were  submitted  to 
update  40  CFR  part  55? 

1.  After  review  of  the  rule  submitted 
by  the  Santa  Barbara  County  APCD 
against  the  criteria  set  forth  above  and 
in  40  CFR  part  55,  EPA  is  proposing  to 
make  the  following  rule  revision 
applicable  to  sources  for  which  the 
Santa  Barbara  County  APCD  is 
designated  as  the  COA: 


Rule  #" 

Rule  Name 

Adoption  Date 

325  

Crude  Oil  Production  and  Separations 

7/19/01 

2.  After  review  of  the  rules  submitted  by  South  Coast  AQMD  against  the  criteria  set  forth  above  and  in  40  CFR 
part  55,  EPA  is  proposing  to  make  the  following  rule  revisions  applicable  to  OCS  sources  for  which  the  South  Coast 
AQMD  is  designated  as  me  COA  (Note:  No  requirements  that  are  not  related  to  the  attainment  and  maintenance  of 
federal  and  state  ambient  air  quality  standards  will  be  incorporated  to  regulate  toxics): 


Rule# 


Rule  Names 


Adoption  Date 


301  .. 

304  .. 

304.1 

306  .. 

309  .. 

1125 

1303 

2000 

2002 

2004 

2005 


Permitting  and  Associated  Fees  (except  (e)(7))  and  Tat>le  IV  

Equipment,  Materials,  and  Ambient  Air  Analyses 

Analyses  Fee 

Plan  Fees „ 

Fees  for  Regulation  XVI  

Metal  Container,  Closure,  and  Coil  Coatirtg  Operations 

Requirements - 

General  

Allocations  for  Oxides  of  Nitrogen  (Nox)  and  Oxides  of  Sulfur  (Sox) 

Requirements  (except  1)  

New  Source  Review  for  RECLAIM  (except  i)  


5/11/01 
5/11/01 
5/11/01 
5/11/01 
5/11/01 
1/13/95 
4/20/01 
5/11/01 
5/11/01 
5/11/01 
4/20/01 


'  The  reader  may  refer  to  the  Notice  of  Proposed 
Rulemaking,  December  5,  1991  (56  FR  63774),  and 
the  preamble  to  the  final  rule  promulgated 
September  4, 1992  (57  FR  40792)  for  further 


background  and  information  on  the  OCS 
regulations. 

^  Each  OOA  which  has  been  delegated  the 
authority  to  implement  and  enforce  part  55,  %nll 
use  its  administrative  and  procedural  rules  as 


onshore.  However,  in  those  instances  where  EPA 
has  not  delegated  authority  to  implement  and 
enforce  part  55,  EPA  will  use  its  own  administrative 
and  procedural  requirements  to  implement  the 
substantive  requirements.  40  CFR  55.14(c)(4). 
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Ruie# 


2006 
2007 
2010 
2011 

2012 


2015  .... 
Reg.  IX 
Reg.  X  . 


Rule  Names 


Permits 

Trading  Requirements  

Administrative  Remedies  and  Sanctions 

Requirements  tor  Monitoring,  Reporting,  and  Recordkeeping  for  Oxides  of 

Sulfur  (Sox). 
Requirements  for  Monitoring,  Reporting,  and  Recordkeeping  for  Oxkles  of 

Nitrogen  (Nox)  Emissions. 

Backstop  Provisions  (b)(1)(G)  and  (b)(3)(B)  

Standards  of  Performance  for  New  Stationary  Sources  (NSPS) 

Natronal  Emission  Standards  for  Hazardous  Air  Pollutants  (NESHAPS)  


Adoption  Date 


5/11/01 
5/11/01 
5/11/01 
5/11/01 

5/11/01 

5/1 1/01 
5/11/01 
5/11/01 


The  following  new  rule  was  submitted: 


Rule# 


2020 


Rule  Name 


RECt.AIM  Reserve 


Adoption  Date 


5/11/01 


The  following  rule  was  submitted  but  will  not  be  incorporated  because  it  is  an  administrative  or  procedural  rule: 


Rule# 


1309.1  i. 


Rule  rJame 


Priority  Resen/e 


Adoption  Date 


4/20/01 


The  following  rules  have  been  rescinded  by  the  District  and  will  be  removed  from  South  Coast  AQMD  requirements 
applicable  to  apply  to  OCS  sources: 


Ruie# 


704 
707 
708. 
708. 
708. 
709 
710 
711 
712 
715 


Rule  Name 


Episode  Declaration 

Radio-Communication  System  

Stationary  Sources  Required  To  File  Plans 

Content  of  Stationary  Source  Curtailment  Plans 

Procedural  Requirements  for  Plans  

First-Stage  Episode  Actions  

Second-Stage  Episode  Actions 

Ttiird-Stage  Episode  Actions 

Sulfate  Episode  Actkms 

Burning  of  Fossil  Fuel  on  Episode  Days 


Rescinded  Date 


9/08/95 
9/08/95 
9A)8/95 
9/08/95 
9/08/95 
9/08/95 
9/08/95 
9/08/95 
9/08/95 
9/08/95 


3.  After  review  of  the  rule  submitted  by  Ventura  County  APCD  against  the  criteria  set  forth  above  and  in  40 
CFR  part  55,  EPA  is  proposing  to  make  the  following  rule  revisions  applicable  to  OCS  sources  for  which  the  Ventura 
County  APCD  is  designated  as  tiie  COA: 


Rule# 


33.1  .. 

33.2  .. 

33.3  .. 

33.4  .. 
33.7  .. 
33.9  .. 
42  

72  

73  

74.23 


Rule  Name 


Part  70  Permits — Definitions  .—• 

Part  70  Permits— Applkatfon  Contents — 

Part  70  Permits— Permit  Content 

Part  70  Permits— Operational  Flexit>ility 

Part  70  Permits— Notificatkjn  , 

Part  70  PerrTHts— Compliance  Provisions  

Permit  Fees  

New  Source  Performance  Standards  (NSPS)  

Natk>nal  Emisskxi  Standards  for  Hazardous  Air  Pollutants  (NESHAPS) 
Statk)nary  Gas  Turtxnes 


Adoption  Date 


4/10/01 
4/01/01 
4/01/01 
4/01/01 
4/01/01 
4/01/01 
4/01/01 
4/01/01 
4/01/01 
6/12/01 


nL  Admiiiistrative  Recpiireinents 

A.  Executive  Order  12866 

The  Office  of  Nfanagement  and  Budget 
(OMB)  has  exempted  this  regulatory 
action  from  Executive  Order  12866, 
Regulatory  Planning  and  Review. 

B.  Executive  Order  13045 

Executive  Order  13045.  entitled 
Protection  of  Children  frtim 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR 19885.  April  23. 1997), 


applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  beUeve  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulaticm  is 
preferable  to  other  potentially  effective 


and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental'  health  or  safety  risks. 

C.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249.  November  6.  2000)  requires  EPA 
to  develop  an  accountable  process  to 
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ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  govenunent  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule.  In  the  spirit  of 
Executive  Order  13175,  and  consistent 
with  EPA  policy  to  promote 
communications  between  EPA  and 
tribal  governments,  EPA  specifically 
solicits  additional  comment  on  this 
proposed  rule  from  tribal  officials. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inctured  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officios  early  in  the 


process  of  developing  the  proposed 
regulation. 

This  proposed  rule  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
proposed  rule. 

E.  Regulatory  Flexibility  Act.  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  for  any 
rule  that  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  RFA 
applies  only  to  rules  subject  to  notice 
and  comment  rulemaking  requirements 
unless  the  agency  certifies  that  the  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Small  entities  include  small 
businesses,  small  not-for-profit 
enterprises,  and  small  governmental 
jurisdictions. 

This  proposed  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
consistency  updates  do  not  create  any 
new  requirements  but  simply  act  on 
requirements  that  the  State  is  already 
imposing.  Therefore,  because  the 
consistency  update  approval  does  not 
create  any  new  requirements,  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act" ),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  $100 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 


advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
proposed  action  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal, 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  proposed  Federal 
action  acts  on  pre-existing  requirements 
under  State  or  local  law,  and  imposes 
no  new  requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
govenunents,  or  to  the  private  sector, 
result  from  this  action. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act     • 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  proposed  action 
because  it  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS. 

H.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Action  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  action  under  Executive 
Order  12866. 

List  of  Subiects  in  40  CFR  Part  55 

Environmental  protection. 
Administrative  practice  and  procedures, 
Air  pollution  control.  Continental  shelf. 
Incorporation  by  reference. 
Intergovernmental  relations.  Nitrogen 
dioxide.  Ozone,  Particulate  matter. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  November  6,  2001.   , 
Wayne  Nastri, 

Regional  Administrator.  Region  IX. 

Title  40  of  the  Code  of  Federal 
Regulations,  part  55,  is  proposed  to  be 
amended  as  follows: 

PART  55-[AMENDED] 

1.  The  authority  citation  for  part  55 
continues  to  read  as  follows: 
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Authoritjr:  Section  328  of  the  Clean  Air  Act 
(42  U.S.C.  7401  et  seqj  as  amended  by  Public 
Law  101-549. 

2.  Section  55.14  is  proposed  to  be 
amended  by  revising  paragraphs  (e) 
(3)(ii)  (F),  (G)  and  (H)  to  read  as  follows: 


}  55.14    Raquiraments  that 
souroM  loealad  within  25 

I  boundarie*.  byaMm. 


toOCS 
Of  siaiM 


(e)*  *  *  i 

(3)  •  •  * 
(ii)  •  •  • 

(F)  Santa  Barbaia  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources. 

(G)  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources. 

(H)  Ventura  County  Air  Pollution 
Control  District  Requirements 
Applicable  to  OCS  Sources. 


Appendix  to  Part  55 — [Amendedl 

3.  Appendix  A  to  CFR  part  55  is 
proposed  to  be  amended  by  revising 
paragraph  (b)(6).  (7)  and  (8)  under  the 
heading  "California"  to  read  as  follows: 

Appendix  A  to  40  CFR  Part  55— Listiiig  of 
State  and  Local  Requirements  Incorporated 
by  Refierence  Into  Part  55.  by  State. 

•        •        *        *        • 

California  , 

***** 

(b)  Local  requirements. 

***** 

(6)  The  following  requirements  are 
contained  in  Santa  Barbara  County  Air 
Pollution  Control  District  Requirements 
Applicable  to  OCS  Sources: 
Rule  102    Definitions  (Adopted  5/20/99) 
Rule  103    Severability  (Adopted  10/23/78) 
Rule  106    Notice  to  Comply  for  Minor 

Violations  (Adopted  7/15/99) 
Rule  201    Permits  Required  (Adopted  4/17/ 

97) 
Rule  202    Exemptions  to  Rule  201  (Adopted 

4/17/97)  , 
Rule  203    Transfer  (Adopted  4/ 17/97) 
Rule  204    Applications  (Adopted  4/17/97) 
Rule  205    Standards  for  Granting 

Applications  (Adopted  4/17/97) 
Rule  206    Conditional  Approval  of 

Authority  to  Construct  or  Permit  to  Operate 

(Adopted  10/15/91) 
Rule  207    Denial  of  Application  (Adopted 

10/23/78) 
Rule  210    Fees  (Adopted  4/1 7/97) 
Rule  212    Emission  Statements  (Adopted  10/ 

20/92) 
Rule  301    Circumvention  (Adopted  10/23/ 

78) 
Rule  302    Visible  Emissions  (Adopted  10/ 

23/78) 
Rule  304    Particulate  Matter-Northern  Zone 

(Adopted  10/23/78) 
Rule  305    Particulate  Matter  Concentration- 
Southern  Zone  (Adopted  10/23/78) 
Rule  306    Dust  and  Fumes-Northern  Zone 

(Adopted  10/23/78) 


Rule  307    Particulate  Matter  Emission 

Weight  Rate-Southern  Zone  (Adopted  10/ 

23/78) 
Rule  308    Incinerator  Biuning  (Adopted  10/ 

23/78) 
Rule  309    Specific  Contaminants  (Adopted 

10/23/78) 
Rule  310    Odorous  Organic  Sulfides 

(Adopted  10/23/78) 
Rule  311    Sulfur  Content  of  Fuels  (Adopted 

10/23/78) 
Rule  312    Open  Fires  (Adopted  10/2/90) 
Rule  316    Storage  and  Transfer  of  Gasoline 

(Adopted  4/17/97) 
Rule  317    Organic  Solvents  (Adopted  10/23/ . 

78) 
Rule  318    Vacuum  Producing  Devices  or 

Systems-Southern  Zone  (Adopted  10/23/ 

78) 
Rule  321    Solvent  Cleaning  Operations 

(Adopted  9/18/97) 
Rule  322    Metal  Surface  Coating  Thinner 

and  Reducer  (Adopted  10/23/78) 
Rule  323    Architectural  Coatings  (Adopted 

7/18/96) 
Rule  324    Disposal  and  Evaporation  of 

Solvents  (Adopted  10/23/78) 
Rule  325    Crude  Oil  Production  and 

Separation  (Adopted  7/19/01) 
Rule  326    Storage  of  Reactive  Organic  Liquid 

Compounds  (Adoptedl/18/01) 
Rule  327    Organic  Liquid  Cargo  Tank  Vessel 

Loading  (Adopted  12/16/85) 
Rule  328    Continuous  Emission  Monitoring 

(Adopted  10/23/78) 
Rule  330    Surface  Coating  of  Miscellaneous 

Metal  Parts  and  Products  (Adopted  1/20/ 

00) 
Rule  331    Fugitive  Emissions  Inspection  and 

Maintenance  (Adopted  12/10/91) 
Rule  332    Petroleum  Refinery  Vacuum 

Producing  Systems,  Wastewater  Separators 

and  Process  Turnarounds  (Adopted  6/11/ 

79) 
Rule  333    Control  of  Emissions  from 

Reciprocating  Internal  Combustion  Engines 

(Adopted  4/17/97) 
Rule  342    Control  of  Oxides  of  Nitrogen 

(NOx  from  Boilers,  Steam  Generators  and 

Process  Heaters)  (Adopted  4/17/97) 
Rule  343    Petroleum  Storage  Tank  Degassing 

(Adopted  12/14/93) 
Rule  344    Petroleum  Sumps,  Pits,  and  Well 

Cellars  (Adopted  11/10/94) 
Rule  346    Loading  of  Organic  Liquid  Cargo 

Vessels  (Adopted  01/18/01) 
Rule  352     Natural  Gas-Fired  Fan-Type 

Central  Furnaces  and  Residential  Water 

Heaters  (Adopted  9/16/99) 
Rule  353    Adhesives  and  Sealants  (Adopted 

8/19/99) 
Rule  359    Flares  and  Thermal  Oxidizers  (6/ 

18/94) 
Rule  370    Potential  to  Emit — Limitations  for 

Part  70  Sources  (Adopted  6/15/95) 
Rule  505    Breakdown  Conditions  Sections 

A.,  B.l,  and  D  only  (Adopted  10/23/78) 
Rule  603    Emergency  Episode  Plans 

(Adopted  6/15/81) 
Rule  702    General  Conformity  (Adopted  10/ 

20/94) 
Rule  801    New  Source  Review  (Adopted  4/ 

17/97) 
Rule  802    Nonattainment  Review  (Adopted 

4/17/97) 
Rule  803    Prevention  of  Significant 

Deterioration  (Adopted  4/17/97) 


Rule  804    Emission  Offsets  (Adopted  4/17/ 

97) 
Rule  805    Air  Quality  Impact  Analysis  and 

Modeling  (Adopted  4/17/97) 
Rule  808    New  Source  Review  for  Major 

Sources  of  Hazardous  Air  Pollutants 

(Adopted  5/20/99) 
Rule  1301    Part  70  Operating  Permits — 

General  Information  (Adopted  4/17/97) 
Rule  1302    Part  70  Operating  Permits — 

Permit  Application  (Adopted  11/09/93) 
Rule  1303    Part  70  Operating  Permits — 

Permits  (Adopted  11/09/93) 
Rule  1304    Part  70  Operating  Permits- 
Issuance,  Renewal,  Modification  and 

Reopening  (Adopted  11/01/93) 
Rule  1305    Part  70  Operating  Permits — 

Enforcement  (Adopted  11/09/93) 

(7)  The  following  requirements  are 
contained  in  South  Coast  Air  Quality 
Management  District  Requirements 
Applicable  to  OCS  Sources  (Parts  I,  II  and 

ra): 

Rule  102    Definition  of  Terms  (Adopted  4/9/ 

99) 
Rule  103    Definition  of  Ceographaical  Areas 

(Adopted  1/9/761 
Rule  104    Reporting  of  source  Test  Data  and 

Analyses  (Adopted  1/9/76) 
Rule  108    Alternative  Emission  Control 

Plans  (Adopted  4/6/90) 
Rule  109    Recordkeeping  for  Volatile 

Organic  Compound  Emissions  (Adopted  8/ 

18/00) 
Rule  112    Definition  of  Minor  Violation  and 

Guidelines  for  Issuance  of  Notice  of 

Comply  (Adopted  11/13/98) 
Rule  118    Emergencies  (Adopted  12/7/95) 
Rule  201    Permit  to  Construct  (Adopted  1/5/ 

90) 
Rule  201.1    Permit  Conditions  in  Federally 

Issued  Permits  to  Construct  (Adopted  1/5/ 

90) 
Rule  202    Temporary  Permit  to  Operate 

(Adopted  5/7/76) 
Rule  203    Permit  to  Operate  (Adopted  1/5/ 

90) 
Rule  204    Permit  Conditions  (Adopted  3/6/ 

92) 
Rule  205    Expiration  of  Permits  to  Construct 

(Adopted  1/5/90) 
Rule  206    Posting  of  Permit  to  Operate 

(Adopted  1/5/90) 
Rule  207    Altering  or  Falsifying  of  Permit 

(Adopted  1/9/76) 
Rule  208    Permit  for  Open  Burning 

(Adopted  1/5/90) 
Rule  209    Transfer  and  Voiding  of  Permits 

(Adopted  1/5/90) 
Rule  210    Applications  and  Regulation  11 — 

List  and  Criteria  Identifying  Information 

required  of  Applicants  Seeking  a  Permit  to 

Construct  from  the  SCAQMD  (Adopted  4/ 

10/98) 
Rule  212    Standard  for  Approving  Permits 

(Adopted  12/7/95)  except  (c)(3)  and  (e) 
Rule  214    Denial  of  Permits  (Adopted  1/5/ 

90) 
Rule  217    Provisions  for  Sampling  and 

Testing  Facilities  (Adopted  1/5/90) 
Rule  218    Continuous  Emission  Monitoring 

(Adopted  5/14/99) 
Rule  218.1    Continuous  Emission 

Monitoring  Performance  Specifications 

(Adopted  5/14/99) 
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Rule  218.1     Attachment  A — Supplemental 

and  Alternative  CEMS  Performance 

Requirements  (Adopted  5/14/99) 
Rule  219    Equipment  Not  Requiring  a 

Written  Permit  Pursuant  to  Regulation  H 

(Adopted  11/17/00) 
Rule  220    Exemption — Net  Increase  in 

Emissions  (Adoopted  8/7/81) 
Rule  221  .  Plans  (Adopted  1/4/85) 
Rule  301     Permit  Fees  (Adopted  5/11/01) 

except  (e)(7)  and  Table  IV 
Rule  304    Equipment,  Materials,  and 

Ambient  Air  Analyses  (Adopted  5/11/01) 
Rule  304.1    Analyses  Fees  (Adopted  5/11/ 

01) 
Rule  305     Fees  for  Acid  Deposition 

(Adopted  10/4/91) 
Ru  ie  306    Plan  Fees  (Adopted  5/1 1  /Ql ) 
Rule  309    Fees  for  Regulation  XVI  Plans 

(Adopted  5/11/01) 
Rule  401     Visible  Emissions  (Adopted  9/11/ 

98) 
Rule  403    Fugitive  Dust  (Adopted  12/11  /98) 
Rule  404    Particulate  Matter--Concentration 

(Adopted  2/7/86) 
Rule  405    Solid  Particulate  Matter— Weight 

(Adopted  2/7/86) 
Rule  407    Liquid  and  Gaseous  Air 

Contaminants  (Adopted  4/2/82) 
Rule  408    Circumvention  (Adopted  5/7/76) 
Rule  409    Combustion  Contaminants 

(Adopted  8/7/81) 
Rule  429    Start-Up  and  Shutdown 

Provisions  for  Oxides  of  Nitrogen  (Adopted 

12/21/90) 
Rule  430    Breakdown  Provisions,  (a)  and  (e) 

only  (Adopted  7/12/96) 
Rule  431.1    Sulfur  Content  of  Gaseous  Fuels 

(Adopted  6/12/98) 
Rule  431.2    Sulfur  Content  of  Liquid  Fuels 

(Adopted  9/15/00) 
Rule  431.3    Sulfur  Content  of  Fossil  Fuels 

(Adopted  5/7/76) 
Rule  441    Research  Operations  (Adopted  5/ 

7/76) 
Rule  442    Usage  of  Solvents  (Adopted  12/ 

15/00) 
Rule  444    Open  Fires  (Adopted  10/2/87) 
Rule  463    Organic  Liquid  Storage  (Adopted 

3/11/94) 
Rule  465    Vacuum  Producing  Devices  or 

Systems  (Adopted  8/13/99) 
Rule  468    Sulfur  Recovery  Units  (Adopted 

10/8/76) 
Rule  473    Disposal  of  Solid  and  Liquid 

Wastes  (Adopted  5/7/76) 
Rule  474    Fuel  Burning  Equipment-Oxides 

of  Nitrogen  (Adopted  12/4/81) 
Rule  475    Electric  Power  Generating 

Equipment  (Adopted  8/7/78) 
Rule  476    Steam  Generating  Equipment 

(Adopted  10/8/76) 
Rule  480    Natural  Gas  Fired  Control  Devices 

(Adopted  10/7/77)  Addendum  to 

Regulation  IV  (Effective  1977) 
Rule  518    Variance  Procedures  for  Title  V 

Facilities  (Adopted  8/11/95) 
Rule  518.1    Permit  Appeal  Procedures  for 

Title  V  Facilities  (Adopted  8/11/95) 
"Rule  518.2    Federal  Alternative  Operating 

Conditions  (Adopted  1/12/96) 
Rule  701     Air  Pollution  Emergency 

Contingency  Actions  (Adopted  6/13/97) 
Rule  702    Definitions  (Adopted  7/11/80) 
Rule  708    Plans  (Adopted  7/9/82) 
Regulation  IX    New  Source  Performance 

Standards  (Adopted  5/11/01) 


Reg.  X    National  Emissions  Standards  for 

Hazardous  Air  Pollutants  (NESHAPS) 
.  (Adopted  5/11/01) 
Rule  1 106    Marine  Coatings  Operations 

(Adopted  1/13/95) 
Rule  1 107    Coating  of  Metal  Parts  and 

Products  (Adopted  11/17/00) 
Rule  1109    Emissions  of  Oxides  of  Nitrogen 

for  Boilers  and  Process  Heaters  in 

Petroleum  Refineries  (Adopted  8/5/88) 
Rule  1110    Emissions  from  Stationary 

Internal  Combustion  Engines 

(Demonstration)  (Adopted  11/14/97) 
Rule  1110.1     Emissions  from  Stationary' 

Internal  Combustion  Engines  (Adopted  10/ 

4/85) 
Rule  1110.2    Emissions  from  Gaseous  and 

Liquid  Fueled  Internal  Combustion 

Engines  (Adopted  11/14/97) 
Rule  1113    Architectural  Coatings  (Adopted 

5/14/99) 
Rule  1116.1     Lightering  Vessel  Operations- 
Sulfur  Content  of  Bunker  Fuel  (Adopted 

10/20/78) 
Rule  1121    Control  of  Nitrogen  Oxides  from 

Residential-Type  Natural  Gas-Fired  Water 

Heaters  (Adopted  12/10/99) 
Rule  1122    Solvent  Degreasers  (Adopted  7/ 

11/97) 
Rule  1123    Refinerv  Process  Turnarounds 

(Adopted  12/7/90) 
Rule  1125    Metal  Containers,  Closure,  and 

Coil  Coating  Operations  (Adopted  1/13/95) 
Rule  1132    Further  Control  of  VOC 

Emissions  from  High-Emitting  Spray  Booth 

Facilities  (Adopted  1/19/01) 
Rule  1 1 34    Emissions  of  Oxides  of  Nitrogen 

from  Stationary  Gas  Tubines  (Adopted  8/ 

8/97) 
Rule  1136    Wood  Products  Coatings 

(Adopted  6/14/96) 
Rule  1140    Abrasive  Blasting  (Adopted  8/2/ 

85) 
Rule  1142    Marine  Tank  Vessel  Operations 

(Adopted  7/19/91) 
Rule  1146    Emissions  of  Oxides  of  Nitrogen 

from  Industrial,  Institutional,  and 

Commercial  Boilers.  Steam  Generators,  and 

Process  Heaters  (Adopted  11/17/00) 
Rule  1146.1     Emission  of  Oxides  of  Nitrogen 

from  Small  Industrial.  Institutional,  and 

Commercial  Boilers,  steam  Generators,  and 

Process  Heaters  (Adopted  5/13/94) 
Rule  1146.2    Emissions  of  Oxides  of 

Nitrogen  from  Large  Water  Heaters  and 

Small  Boilers  (Adopted  1/9/98) 
Rule  1148    Thermally  Enhanced  Oil 

Recovery  Wells  (Adopted  11/5/82) 
Rule  1149    Storage  Tank  Degassing 

(Adopted  7/14/95) 
Rule  1168    Adhesive  and  Sealant 

Applications  (Adopted  9/15/00) 
Rule  1171    Solvent  Cleaning  Operations 

(Adopted  10/8/99) 
Rule  1173    Fugtive  Emissions  of  Volatile 

Organic  Compounds  (Adopted  5/13/94) 
Rule  1176    vbC  Emissions  from  Wastewater 

Systems  (Adopted  9/13/96) 
Rule  1301    General  (Adopted  12/7/95) 
Rule  1302    Definitions  (Adopted  10/20/00) 
Rule  1303    Requirements  [Adopted  4/20/01) 
Rule  1304    Exemptions  (Adopted  6/14/96) 
Rule  1306    Emission  Calculations  (Adopted 

10/20/00) 
Rule  1313    Permits  to  Operate  (Adopted  12/ 

7/95) 


Rule  1403    Asbestos  Emissions  from 

Demolition/Renovation  Activities 

(Adopted  4/8/94) 
Rule  1605    Credits  for  the  Voluntary  Repair 

of  On-Road  Vehicles  Identified  Through 

Remote  Sensing  Devices  (Adopted  10/11/ 

96) 
Rule  1610    Old-Vehicle  Scrapping  (Adopted 

2/12/99) 
Rule  1612    Credits  for  Clean  On-Road 

Vehicles  (Adopted  7/10/98) 
Rule  1612.1     Mobile  Source  Credit 

Generation  Pilot  Program  (Adopted  3/16/ 

01) 
Rule  1620    Credits  for  Clean  Off-Road 

Mobile  Equipment  (Adopted  7/10/98) 
Rule  1701     General  (Adopted  8/13/99) 
Rule  1702     Definitions  (Adopted  8/13/99) 
Rule  1703    PSD  Analysis  (Adopted  10/7/88) 
Rule  1704    Exemptions  (Adopted  8/13/99) 
Rule  1706    Emission  Calculations  (Adopted 

8/13/99) 
Rule  1713    Source  Obligation  (Adopted  10/ 

7/88) 
Regulation  XVII    Appendix  (effective  1977) 
Rule  1901    General  Conformity  (Adopted  9/ 

3/94] 
Rule  2000    General  (Adopted  5/11/01) 
Rule  2001     Applicability  (Adopted  2/14/97) 
Rule  2002     Allocations  for  Oxides  of 

Nitrogen  (NOx)  and  Oxides  of  Sulfur  (SOx) 

Emissions  (Adopted  5/11/01) 
Rule  2004    Requirements  (Adopted  5/11/01) 

except  (1) 
Rule  2005    New  Source  Review  for 

RECLAIM  (Adopted  4/20/01)  except  (i) 
Rule  2006    Permits  (Adopted  5/11/01) 
Rule  2007    Trading  Requirements  (Adopted 

5/11/01) 
Rule  2008    Mobile  Source  Credits  (Adopted 

10/15/93) 
Rule  2010    Administrative  Remedies  and 

Sanctions  (Adopted  5/11/01) 
Rule  2011     Requirements  for  Monitoring, 

Reporting,  and  Recordkeeping  for  Oxides 

of  Sulfur  (SOx)  Emissions  (Adopted  5/11/ 

01) 
Appendix  A    Volume  IV — (Protocol  for 

oxides  of  sulfur)  (Adopted  3/10/95) 
Rule 201 2     Requirements  for  Monitoring, 

Reporting,  and  Recordkeeping  for  Oxides 

of  Nitrogen  (NOx  Emissions  (Adopted  5/ 

11/01) 
Appendix  A    Volume  V — (Protocol  for 

oxides  of  nitrogen)  (Adopted  3/10/95) 
Rule  2015     Backstop  Provisions  (Adopted  5/ 

11/11)  except  (b)(1)(G)  and  (b)(3)(B) 
Rule  2020    RECLAIM  Reserve  (Adopted  5/ 

11/01) 
Rule  2100    Registration  of  Portable 

Equipment  (Adopted  7/11/97) 
Rule  2506    Area  Source  Credits  for  NOx  and 

SOx  (Adopted  12/10/99) 
XXX    Title  V  Permits 
Rule  3000    General  (Adopted  11/14/97) 
Rule  3001     Applicability  (Adopted  11/14/ 

97) 
Rule  3002     Requirements  (Adopted  11/14/ 

97) 
Rule  3003     Applications  (Adopted  3/16/01) 
Rule  3004    Permit  Tvpes  and  Content 

(Adopted  12/12/97) 
Rule  3005    Permit  Revisions  (Adopted  3/16/ 

01) 
Rule  3006    Public  Participation  (Adopted 

11/14/97) 
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Rule  3007    Effect  of  Permit  (Adopted  10/8/ 

93) 
Rule  3008    Potential  To  Emit  Limitations  (3/ 

16/01) 
XXXI    Acid  Rain  Permit  Program  (Adopted 

2/10/95) 

(8)  The  following  requirements  are 
contained  in  Ventura  County  Air  Pollution 
Control  District  Requirements  Applicable  to 
OCS  Sources: 

Rule  2    Definitions  (Adopted  11/10/98) 
Rule  5    Effiective  Date  (Adopted  5/23/72) 
Rule  6    Severability  (Adopted  11/21/78) 
Rule  7    Zone  Boundaries  (Adopted  6/14/77) 
Rule  10    Permits  Required  (Adopted  6/13/ 

95) 
Rule  11    Definition  for  Regulation  n 

(Adopted  6/13/95) 
Rtile  12    Application  for  Permits  (Adopted 

6/13/95) 
Rule  13    Action  on  Applications  for  an 

Authority  to  Construct  (Adopted  6/13/95) 
Rule  14    Action  on  Applications  for  a  Permit 

to  Operate  (Adopted  6/13/95) 
Rule  15.1    Sampling  and  Testing  Facilities 

(Adopted  10/12/93) 
Rule  16    BACT  Certification  (Adopted  6/13/ 

95) 
Rule  19    Posting  of  PermiU  (Adopted  5/23/ 

72) 
Rule  20    Transfer  of  Permit  (Adopted  5/23/ 

72)  . 
Rule  23    Exemptions  from  Permits  (Adopted 

7/9/96) 
Rule  24    Source  Recordkeeping,  Reporting, 

and  Emission  Statements  (Adopted  9/15/    ' 

92) 
Rule  26    New  Source  Review  (Adopted  10/ 

22/91) 
Rule  26.1    New  Source  Review — ^Definitions 

(Adopted  1/13/98) 
Rule  26.2    New  Source  Review — 

Requirements  (Adopted  1/13/98) 
Rule  26.6    New  Source  Review — 

Calculations  (Adopted  1/13/98] 
Rule  26.8    New  Source  Review — Permit  To 

Operate  (Adopted  10/22/91) 
Rule  26.10    New  Source  Review— PSD 

(Adopted  1/13/98) 
Rule  28    Revocation  of  Permits  (Adopted  7/ 

18/72) 
Rule  29    Conditions  on  Permits  (Adopted 

10/22/91) 
Rule  30    Permit  Renewal  (Adopted  5/30/89) 
Rule  32    Breakdown  Conditions:  Emergency 

Variances.  A.,  B.I.,  and  D.  only.  (Adopted 

2/20/79) 
Rule  33    Part  70  Permits— General  (Adopted 

10/12/93) 
Rule  33.1    Part  70  Permits — Definitions 

(Adopted  4/10/01) 
Rule  33.2    Part  70  Permits — Application 

Contents  (Adopted  4/10/01) 
Rule  33.3    Part  70  Permits^Permit  Content 

(Adopted  4/10/01) 
Role  33.4    Part  70  Permits — Operational 

Flexibility  (Adopted  4/10/01) 
Rule  33.5    Part  70  Permits— Time  fiames  for 

Applications,  Review  and  Issuance 

(Adopted  10/12/93) 
Rule  33.6    Part  70  Permits— Permit  Term 

and  Permit  Reissuance  (Adopted  10/12/93) 


Rule  33.7    Part  70  Permits    Notification 

(Adopted  4/10/01) 
Rule  33.8    Part  70  Permits — Reopening  of 

Permits  (Adopted  10/12/93) 
Rulfe  33.9    Part  70  Permits — Compliance 

Provisions  (Adopted  4/10/01) 
Rule  33.10    Part  70  Permits— General  Part  70 

Permits  (Adopted  10/12/93) 
Rule  34    Acid  Deposition  Control  (Adopted 

3/14/95) 
Rule  35    Elective  Emission  Limits  (Adopted 

11/12/96) 
Rule  36    New  Source  Review — Hazardous 

Air  Pollutants  (Adopted  10/6/98) 
Rule  42    Permit  Fees  (Adopted  04/10/01) 
Rule  44    Exemption  Evaluation  Fee 

(Adopted  9/10/96) 
Rule  45    Plan  Fees  (Adopted  6/19/90) 
Rule  47    Source  Test,  Emission  Monitor,  and 

Call-Back  Fees  (Adopted  6/22/99) 
Rule  45.2    Asbestos  Removal  Fees  (Adopted 

8/4/92) 
Rule  50    Opacity  (Adopted  2/20/79) 
Rule  52    Particulate  Matter-Concentration 

(Adopted  5/23/72) 
Rule  53    Particulate  Matter-Process  Weight 

(Adopted  7/18/72) 
Rule  54    Sulfur  Compounds  (Adopted  6/14/ 

94) 
Rule  56    Open  Fires  (Adopted  3/29/94) 
Rule  57    Combustion  Contaminants-Specific 

(Adopted  6/14/77) 
Rule  60    New  Non-Mobile  Equipment-Sulfur 

Dioxide,  Nitrogen  Oxides,  and  Particulate 

Matter  (Adopted  7/8/72) 
Rule  62.7    Asbestos — Demolition  and 

Renovation  (Adopted  6/16/92) 
Rule  63    Separation  and  Combination  of 

Emissions  (Adopted  11/21/78) 
Rule  64    Sulfur  Content  of  Fuels  (Adopted 

4/13/99) 
Rule  67    Vacuum  Producing  Devices 

(Adopted  7/5/83) 
Rule  68    Carbon  Monoxide  (Adopted  6/14/ 

77) 
Rule  71    Crude  Oil  and  Reactive  Organic 

Compound  Liquids  (Adopted  12/13/94) 
Rule  71.1    Crude  Oil  Production  and 

Separation  (Adopted  6/16/92) 
Rule  71.2    Storage  of  Reactive  Organic 

Compound  Liquids  (Adopted  9/26/89)  . 
Rule  71.3    Transfer  of  Reactive  Organic 

Compound  Liquids  (Adopted  6/16/92) 
Rule  71.4    Petroleum  Sumps,  Pits,  Ponds, 

and  Well  Cellars  (Adopted  6/8/93) 
Rule  71.5    Glycol  Dehydrators  (Adopted  12/ 

13/94) 
Rule  72    New  Source  Performance  Standards 

(NSPS)  (Adopted  4/10/01) 
Rule  73    National  Emission  Standards  for 

Hazardous  Air  Pollutants  (NESHAPS) 

(Adopted  04/10/01) 
Rule  74    Specific  Source  Standards 

(Adopted  7/6/76) 
Rule  74.1     Abrasive  Blasting  (Adopted  11/ 

12/91) 
Rule  74.2    Architectural  Coatings  (Adopted 

8/11/92) 
Rule  74.6    Surface  Cleaning  and  Degreasing 

lAdopted  11/10/98) 
Rule  74.6.1    Cold  Cleaning  Operations 

(Adopted  7/9/96) 


Rule  74.6.2    Batch  Loaded  Vapot  Degreasing 

Operations  (Adopted  7/9/96) 
Rule  74.7    Fugitive  Emissions  of  Reactive 

Organic  Compounds  at  Petroleum 

Refineries  and  Chemical  Plants  (Adopted 

10/10/95) 
Rule  74.8    Refinery  Vacuum  Producing 

Systems,  Waste-water  Separators  and 

Process  Turnarounds  (Adopted  7/5/83) 
Rule  74.9    Stationary  Internal  Combustion 

Engines  (Adopted  12/21/93) 
Rule  74.10    Components  at  Crude  Oil 

Production  Facilities  and  Natural  Gas 

Production  and  Processing  Facilities 

(Adopted  3/10/95) 
Rule  74.11    Natural  Gas-Fired  Residential 

Water  Heaters-Control  of  NOx  (Adopted  4/ 

9/85)* 
Rule  74.11.1    Large  Water  Heaters  and  Small 

Boilers  (Adopted  9/14/99) 
Rule  74.12    Surface  Coating  of  Metal  Parts 

and  Products  (Adopted  9/10/96) 
Rule  74.15    Boilers,  Steam  Generators  and 

Process  Heaters  (Adopted  11/8/94) 
Rule  74.15.1    Boilers,  Steam  Generators  and 

Process  Heaters  (Adopted  6/13/00) 
Rule  74.16    Oil  Field  Drilling  Operations 

(Adopted  1/8/91) 
Rule  74.20    Adhesives  and  Sealants 

(Adopted  1/14/97) 
Rule  74.23    Stationary  Gas  Turbines 

(Adopted  6/12/01) 
Rule  74.24    Marine  Coating  Operations 

(Adopted  9/10/96) 
Rule  74.24.1    Pleasure  Craft  Coating  and 

Commercial  Boatyard  Operations  (Adopted 

11/10/98) 
Rule  74.26    Crude  Oil  Storage  Tank 

Degassing  Operations  (Adopted  11/8/94) 
Rule  74.27    Gasoline  and  ROC  Liquid 

Storage  Tank  Degassing  Operations 

(Adopted  11/8/94) 
Rule  74.28    Asphalt  Roofing  Operations 

(Adopted  5/10/94) 
Rule  74.30    Wood  Products  Coatings 

(Adopted  9/10/96) 
Rule  75    Circumvention  (Adopted  11/27/78) 
Rule  100    Analytical  Methods  (Adopted  7/ 

18/72) 
Rule  101    Sampling  and  Testing  Facilities 

(Adopted  5/23/72) 
Rule  102     Source  Tests  (Adopted  11/21/78) 
Rule  103    Continuous  Monitoring  Systems 

(Adopted  2/9/99) 
Rule  154    Stage  1  Episode  Actions  (Adopted 

9/17/91) 
Rule  155    Stage  2  Episode  ActioilS  (Adopted 

9/17/91) 
Rule  156    Stage  3  Episode  Actions  (Adopted 

9/17/91) 
Ride  158    Source  Abatement  Plans  (Adopted 

9/17/91) 
Rule  159    Traffic  Abatement  Procedures 

(Adopted  9/17/91) 
Rule  220    General  Conformity  (Adopted  5/9/ 

95) 
Rule.230    Notice  to  Comply  (Adopted  11/9/ 

99) 
***** 

[FR  Doc.  02-1497  Filed  1-18-02;  8:45  am] 
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examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Forest  Sarvice 

Lassen  National  Fdrest;  CalHomla; 
Treatment  Unlt-1  Project 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Forest  Service  intends  to 
prepare  an  environmental  impact 
statement  to  analyze  and  disclose  the 
environmental  effects  of  implementing 
resource  management  activities  that 
include  fuelbreak  construction 
consisting  of  a  strategic  system  of 
defensible  fuel  profile  zones  and  group 
selection  harvests  on  the  Almanor 
Ranger  District  on  the  Lassen  National 
Forest.  These  land  management 
activities  would  also  be  included  in  an 
administrative  study  to  evaluate  the 
effects  that  they  may  have  on  the 
California  spotted  owl.  The  construction 
of  defensible  fuel  profile  zones,  and 
group  selection  harvests,  are  two 
management  activities  that  are  part  of  a 
five-year  pilot  project  to  test  and 
demonstrate  the  effectiveness  of  certain 
resource  management  activities 
designed  to  meet  ecologic,  economic, 
and  fuel  reduction  objectives  described 
in  the  Herger-Feinstein  Quincy  Library 
Group  Forest  Recovery  Act  of  October 
21, 1998.  The  Record  of  Decision 
(January  12,  2001)  for  the  Sierra  Nevada 
Forest  Plan  Amendment  Final 
Enviromnental  Impact  Statement 
directed  the  Pacific  Southwest  Research 
Station  in  collaboration  with  Region  5 
monitoring  personnel  and  the  staffs  of 
the  National  Forests  in  the  Sierra 
Nevada  to  establish  the  Administrative 
Study.  Treatment  Unit-1  is  one  of  eleven 
proposed  administrative  study  areas. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  should  be  received  in  ' 
writing  on,  or  before  February  19,  2002. 

ADDRESSES:  Send  written  comments  to 
Susan  Jeheber-Matthews,  Almanor 


District  Ranger,  P.O.  Box  767,  Chester, 
CA  96020. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dominic  Cesmat,  Interdisciplinary  Team 
Leader,  telephone:  (530)  258-2141. 
SUPPl£MENTARY  INFC^MIATION: 

Proposed  Action 

To  accomplish  the  purpose  of  the 
administrative  study,  resoiuce 
management  activities  included  in  the 
proposed  Treatment  Unit-1  Project  are 
defensible  fuel  profile  zone  (DFPZ) 
construction,  group  selection  harvests, 
the  construction  and  maintenance  of 
National  Forest  system  roads,  and  the 
construction  of  temporary  roads.  The 
construction  and  maintenance  of  roaas 
are  needed  to  provide  access  to 
treatment  areas.  Road  decommissioning 
of  some  system  roads  and  all  temporary 
roads  would  also  be  employed. 

The  analysis  area  is  located  in  the 
Butte  Creek,  Jonesville,  Philbrook,  and 
Soda  Ridge  Management  Areas  (MA  37, 
44,  46,  and  45  respectively)  on  the 
Almanor  Ranger  District  of  the  Lassen 
National  Forest,  and  in  the  North  Fork 
and  Rich  Management  Areas  (MA  19 
and  20  respectively)  on  the  Plimias 
National  Forest.  The  analysis  area 
contains  approximately  58,300  acres  of 
National  Forest  System  land  and 
approximately  11,300  acres  of  private 
land. 

The  proposed  project  is  located  in 
Butte,  Plumas,  and  Tehama  Counties, 
California.  On  the  Almanor  Range 
District  of  the  Lassen  National  Forest, 
the  project  is  located  in  all  or  portions 
of:  Sections  1-3, 10-15,  T.25N.,  R.4E.; 
Sections  2-10, 15-18.  20,  21,  T.25N., 
R.5E.;  Sections  1-4, 10-14,  24.  25,  35, 
36,  T.26N.,  R.4E.;  Sections  1-23.  26-35, 
T.26N.,  R.5E.;  Sections  1-11, 14-18,  20- 
27,  36.  T.26N.,  R.6E.;  Sections  6,  30.  31. 
T.26N.,  R.7E.;  Sections  33-36.  T.27N., 
R.4E.;  Sections  10-36,  T.27N.,  R.5E.; 
Sections  7, 14-36,  T.27N.,  R.6E.;  and 
Sections  30,  31,  T.27N..  R.7E.,  MDM.  On 
the  Moimt  Hough  Ranger  District  of  the 
Plumas  National  Forest,  the  project  is 
located  in  all  or  portions  of:  Section  36, 
T.26N.,  R.6E.;  and  Section  31,  T.26N.. 
R.7E..  MDM. 

The  Treatment  Unit-1  Project  area 
contains  two  of  the  five  sub  networks 
established  to  implement  a  DFPZ 
network  on  the  Almanor  Ranger  District. 
The  purpose  of  DFPZs  in  this  area  is  to 
reduce  the  number  of  acres  that  would 
be  burned  by  high-intensity  stand- 


replacing  fires.  DFPZs  are  needed  in  this 
area  in  order  to  improve  suppression 
efficiency  by  creating  an  environment 
where  wildfires  would  bum  at  lower 
intensities  and  where  fire  fighting 
production  rates  would  be  increased. 
DFPZs  are  strategically  located  strips  of 
land  on  which  forest  fuels,  both  living 
and  dead,  have  been  modified  in  order 
to  reduce  the  potential  for  a  sustained 
crown  fire  and  to  allow  fire  suppression 
personnel  a  safer  location  from  which  to 
take  action  against  a  wildfire.  Fuels 
treatment  strategies  would  focus  on  the 
alteration  or  reduction  of  surface  fuels, 
ladder  fuels,  and  canopy  closure  in 
order  to  effectively  alter  fire  behavior 
and  severity.  Treatment  methods  would 
include  thinning  timbered  stands,  hand 
or  machine  piling  of  excessive  forest 
fuels,  and  prescribed  fire.  The 
Treatment  Unit-1  Project  proposes  to 
construct  11,400  acres  of  DFPZs. 

Group  selection  harvests  would  be 
implemented  to  promote  diversity  in 
stand  age  and  structure.  Group  selection 
would  be  implemented  on  an  estimated 
2,600  acres  within  the  Treatment  Unit- 
1  Project  area. 

The  proposed  action  includes 
constructing  and  maintaining  National 
Forest  system  roads  and  constructing 
temporary  roads  to  provide  access  to 
treatment  areas.  Road  decommissioning 
of  some  system  roads  and  all  temporary 
roads  would  also  be  employed.  Some 
existing  roads  would  be  used  to  access 
treatment  areas  before 
decommissioning.  Approximately  up  to 
eight  water  sources  would  be 
developed.  These  road  treatments 
would  include  (road  miles  are 
approximate):  (a)  New  road  construction 
(24  miles);  (b)  road  maintenance  (13 
miles);  (c)  temporary  road  construction 
(4  miles);  and  (d)  road  decommissioning 
(13  miles). 

Decision  To  Be  Made 

The  decision  to  be  made  is  whether 
to:  (1)  Implement  the  proposed  action: 
(2)  to  meet  the  purpose  and  need  for 
action  through  some  other  combination 
of  activities;  or  (3)  take  no  action  at  this 
time. 

The  Sierra  Nevada  Forest  Plan 
Amendment  Final  Environmental 
Impact  Statement  Record  of  Decision 
provides  for  variances  from  the 
standards  and  guidelines  in  the  Land 
and  Resource  Management  Plan  to  test 
hypotheses  in  a  scientifically  structured 
manner  as  long  as  they  were  a  part  of 
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a  formal  adaptive  management  research 
project  or  administrative  study,  done  in 
conjunction  with  the  Pacific  Southwest 
Research  Station.  The  proposed  actions 
as  outlined  for  this  project  are  in 
conjunction  with  the  Lassen/Plumas 
Administrative  Study  and  are  therefore 
permissible  without  further  plan   ■ 
amendment.  These  variances  are  needed 
to  present  additional  contrast  necessary 
for  the  Study,  to  increase  the  chance  of 
invoking  a  range  of  response,  and  to 
describe  a  land  base  suitable  for  group 
selection.  Variances  include  adjusting 
diametOT  and  canopy  cover  limits  as 
identified  in  the  Study  and  to  adjust 
HFQLX^  area  available  for  group 
selection  as  identified  in  the  Study. 

Responsible  Official  and  Lead  Agency 

The  USDA  Forest  Service  is  the  lead 
agency  for  this  proposal.  Forest 
Supervisor  Ed  Cole  is  the  responsible 
official. 

Tentative  or  Preliminary  Issues  and 
Possible  Ahematives 

Comments  from  the  public  and  other 
agencies  will  be  used  in  preparation  of 
the  draft  environmental  impact 
statement  (DEIS).  The  scoping  process 
will  be  used  to  identify  questions  and 
issues  regarding  the  proposed  action. 
An  issue  is  defined  as  a  point  of 
dispute,  debate,  or  disagreement  related 
to  a  specific  proposed  action  based  on 
its  anticipated  effects.  Significant  issues 
brought  to  ova  attention  are  used  dilring 
an  environmental  analysis  to  develop 
alternatives  to  the  proposed  action. 
Some  issues  raised  in  scoping  may  be 
considered  non-significant  because  they 
are:  (1)  Beyond  the  scope  of  the 
proposed  action  and  its  purpose  and 
need;  (2)  already  decided  by  law, 
regulation,  or  the  Land  and  Resource 
Management  Plan;  (3)  irrelevant  to  the 
decision  to  be  made:  or  (4)  conjectural 
and  not  supported  by  scientific  or 
{actual  evidence. 

While  public  participation  in  this 
analysis  is  welcome  at  any  time, 
comments  received  within  30  days  of 
the  publication  of  this  notice  win  be 
especially  useful  in  the  preparation  of 
the  draft  EIS. 

Identification  of  Permits  or  Licenses 
Required 

The  need  for  several  road  easements, 
both  permanent  and  temporary,  has 
been  identified  to  implement  the 
proposed  action. 

Esdmated  Dates  for  Filing 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  and  available  for  public  review 
in  the  spring  or  siunmer  of  2002.  The 


comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the 
Environmental  Protection  Agency 
publishes  the  notice  of  availability  of 
the  draft  EIS  in  the  Federal  Register. 

The  Reviewers  Obligation  To  Comment 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  coiut  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  statements  must 
structure  their  participation  in  the 
environmental  review  of  the  proposal  so 
that  is  meaningful  and  alerts  an  agency 
to  the  reviewer's  position  and 
contentions.  Vermont  Yankee  Nuclear 
Power  Corp.  v.  NRDC,  435  U.S.  519,  553 
(1978).  Also,  environmental  objections 
that  could  be  raised  at  the  draft 
environmental  impact  statement  stage 
bufViat  are  not  raised  until  after 
completion  of  the  final  environmental 
impact  statement  may  be  waived  or 
dismissed  by  the  courts.  City  ofAngoon 
V.  Model,  803  F.2d  1016, 1022  {9th  Cir. 
1986)  and  Wisconsin  Heritages,  Inc.  v. 
Harris,  490  F.  Supp.  1334, 1338  (E.D. 
Wis.  1980).  Because  of  these  court 
rulings,  it  is  very  important  that  those 
interested  in  this  proposed  action 
participate  by  the  close  of  the  45  day 
comment  period  so  that  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  ccmsider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

.  To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  enviromnental 
impact  statement  or  the  merits  of  the 
alternatives  formidated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulation  of  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Dated:  January  10,  2002. 
Edward  C  Cole. 
Forest  Supervisor. 

[FR  Doc.  02-1444  Filed  1-18-02;  8:45  am] 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

NatkMial  Urtian  and  Community 
Forestry  Advisory  Council;  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  National  Urban  and 
Community  Forestry  Advisory  Coimcil 
will  meet  in  Mobile,  Alabama,  February 
7-9,  2002.  The  purpose  of  the  meeting 
is  to  discuss  emerging  issues  in  urban 
and  community  forestry. 
DATES:  The  meeting  will  be  held 
February  7-9,  2002.  A  tour  of  local 
projects  will  be  held  on  February  7  from 
9:00  a.m.  to  5:00  p.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Mobile  Marriott,  3101  Airport  Blvd., 
Mobile.  Alabama.  Individuals  who  wish 
to  speak  at  the  meeting  or  to  propose 
agenda  items  must  send  their  names  and 
proposals  to  Suzanne  M.  del  Villar, 
Executive  Assistant,  National  Urban  and. 
Community  Forestry  Advisory  Council, 
20628  Diane  Drive,  Sonora,  CA  95370. 
Individuals  also  may  fax  their  names 
and  proposed  agenda  items  to  (209) 
536-9089. 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  del  Villar,  Cooperative 
Forestry  Staff,  (209)  536-9201. 
SUPPLEltlENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Coimcil 
discussion  is  limited  to  Forest  Service 
staff  and  Coimcil  members.  However, 
persons  who  wish  to  bring  lU'ban  and 
community  forestry  matters  to  the 
attention  of  the  Council  may  file  written 
statements  wish  the  Coimcil  staff  before 
or  after  the  meeting.  Public  input 
sessions  will  be  provided  and 
individuals  who  made  written  requests 
by  February  1  will  have  the  opportunity 
to  address  the  Council  at  those  sessions. 

Dated:  January  8,  2002. 
Robin  L.  Thompson, 

Acting  Deputy  Chief,  State  and  Private 

Forestry. 

[FR  Doc.  02-1408  Filed  1-18-02;  8:45  ami  - 

BILLING  C006  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Southwest  Washington  Provincial 
Aflvieory  Committse  Meeting  Notice 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Washington 
Provincial  Advisory  Committee  will 
meet  on  Wednesday,  January  30,  at  the 
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Water  Resources  Education  Center, 
located  at  4600  SE  Columbia  Way. 
Vancouver,  Washington.  The  meeting 
will  begin  at  10  a.m.  and  continue  until 
4  p.m.  The  piupose  of  the  meeting  is  to: 
(1)  Be  briefed  about  the  Memorandum  of 
Agreement  with  Washington  State 
Department  of  Ecology  and  the  Roads 
Analysis,  (2)  Share  information  among 
committee  members,  and  (3)  Provide  for 
a  Public  Open  Forum.  All  Southwest 
Washington  Provincial  Advisory 
Committee  meetings  are  open  to  the 
public.  Interested  citizens  are 
encouraged  to  attend.  The  "open  forum" 
provides  opportunity  for  the  public  to 
bring  issues,  concerns,  and  discussion 
topics  to  the  Advisory  Committee.  The 
"open  forum"  is  scheduled  as  part  of 
agenda  item  (3)  for  this  meeting. 
Interested  speakers  will  need  to  register 
prior  to  the  open  forum  period.  The 
committee  welcomes  the  public's 
written  comments  on  conunittee 
business  at  any  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Linda  Tiuner,  Public  Affairs 
Specialist,  at  (360)  891-5195,  or  write 
Forest  Headquarters  Office,  Gifford 
Pinchot  National  Forest,  10600  NE.  5lst 
Circle,  Vancouver,  WA  98682. 

Dated:  January  11,  2002. 
Claire  Lavendel, 
Forest  Supervisor. 

(FR  Doc.  02-1418  Filed  1-18-02;  8:45  am) 
BILLING  C006  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Information  Collectioh  Acthrity; 
Comment  Request 

agency:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  and  request  for 
comments. 

summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35,  as  amended),  the 
Rural  Utilities  Service  (RUS)  invites 
comments  on  this  information 
collection  for  which  RUS  intends  to 
request  approval  from  the  Office  of 
Management  and  Budget  (OMB). 
DATES:  Comments  on  this  notice  must  be 
received  by  March  25.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  F. 
Lament  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis, 
Rural  Utilities  Service,  1400 
Independence  Ave.,  SW.,  STOP  1522, 
Room  4036  South  Building, 
Washington,  DC  20250-1522. 
Telephone:  (202)  720-9550.  Fax:  (202) 
720-4120. 


SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget's  (OMB) 
regulation  (5  CFR  part  1320) 
implementing  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)  requires  that  interested 
members  of  the  public  and  affected 
agencies  have  an  opportunity  to 
comment  on  information  collection  and 
recordkeeping,  activities  (see  5  CFR 
1320.8(d)).  This  notice  identifies  an 
information  collection  that  RUS  is 
submitting  to  OMB  as  a  revision  to  an 
existing  collection.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
Agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to: 
F.  Lament  Heppe,  Jr.,  Director,  Program 
Development  and  Regulatory  Analysis. 
Rural  Utilities  Service,  U.S.  Department 
of  Agriculture,  STOP  1522, 1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1522.  Fax:  (202)  720-4120. 

Title:  Accounting  Requirements  for 
Electric  and  Telecommunications 
Borrowers. 

OMB  Control  Number:  0572-0003. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Abstract:  RUS  is  proposing  to  revise 
record  retention  requirements  for  its 
Electric  and  Telecommunications 
borrowers  more  in  line  with  standard 
industry  practices.  Three  areas  that  we 
consider  to  be  industry  practice  but  will 
be  specifically  addressed  are: 

•  Establishment  and  maintenance  of 
an  index  of  accoimts. 

•  Retention  of  loan  fund  records  until 
they  are  audited  by  RUS,  generally  three 
years  or  less. 

•  Retention  of  plant  records  for  25 
years  or  the  life  of  the  plant  plus  ten 
years,  this  being  necessary  to  support 
depreciation  and  amortization 
schedules. 

RUS  contends  that  this  is  the 
minimum  record  retention  requirements 
needed  to  carry  out  its  due  diligence 
responsibilities  in  loan  imderwriting 
and  maintaining  loan  security. 


RUS  borrowers  should  understand 
that  they  may  be  subject  to  additional 
record  retention  requirements  imposed 
by  other  regulatory  authorities  such  as 
FERC.  FCC,  state  commissions  and  IRS. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  2  hours  per 
response. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents 
and  Recordkeepers:  1 ,660. 

Estimated  Number  of  Responses  per 
Respondent:  1 . 

Estimated  Number  of  Hours  per 
Recordkeeper:  36  hours. 

Estimated  Total  Annual  Burden  on 
Respondents:  3,320  hours. 

Estimated  Total  Annual  Burden  on 
Recordkeepers:  29,653  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Michele  Brooks, 
Program  Development  and  Regulatory 
Analysis,  at  (202)  690-1078.  Fax:  (202) 
720-4120. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matterof  public  record. 

Dated:  lanuary  14,  2002. 
Hilda  Gay  Legg, 

Administrator,  Rural  Utilities  Service. 
(FR  Doc.  02-1479  Filed  1-18-02;  8:45  am) 
BHJJNQ  COM  3410-15-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-549-813] 

Canned  Pineapple  Fruit  from  TlMlland: 
Extension  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  22.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Layton  at  (202)  482-0371  or 
Marin  Weaver  at  (202)  482-2336,  Office 
of  AD/CVD  Enforcement  5,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW,  Washington,  DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  complete  the 
preliminary  results  within  245  days 
aft^r  the  last  day  of  the  anniversary 
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month  of  an  order/finding  for  which  a 
review  is  requested  and  the  final  resuhs 
within  120  days  after  the  date  on  which 
the  preliminary  results  are  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  these  time 
periods,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  the 
time  limit  for  the  preliminary  results  to 
a  maxim'ttn  of  365  days  after  the  last 
day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested  and  for  the  final  results  to  180 
days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  results)  from  the  date  of 
publication  of  the  preliminary  results. 

Backgronnd 

On  August  20,  2001,  the  D^artment 
of  Commerce  (the  Department). 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  canned 
pineapple  £ruit  firom  Thailand,  covering 
the  period  July  1,  2000,  through  June  30, 
2001  (66  FR  43570).  The  preliminary 
results  are  currently  due  no  later  than 
April  2.  2002. 

Extension  of  Time  Limit  for  Preliminary 
Semhs  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit  for  the  reasons  stated  in  our 
memorandum  from  Gary  Taverman  to 
Bernard  Carreau,  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Commerce  building.  Therefore, 
the  Department  is  extending  the  time 
limit  for  completion  of  the  preliminary 
results  imtil  no  later  than  JiUy  31,  2002. 
We  intend  to  issue  the  final  results  no 
later  than  120  days  after  publication  of 
thepreliminary  results  notice. 

Tais  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

l^ted:  January  14,  2002.  | 
Bernard  Carreau, 

Deputy  Assistant  Secretary  for  for  AD/CVD 
Enforcement  U. 

[FR  Doc.  02-1518  Filed  l-ia-02:  8:45  am] 
■UMO  COOC  3S10-a-S 


DEPARTMEHT  OF  COMMERCE 

liiHiiillonal  Trad*  Administration 
[A-337-«S]  I 

Fraah  Atlantic  Salmon  from  Chile: 
Ertwialon  of  Prelimlnaiy  Raaulta  of 
AnHdumpfeig  Duly  AdmMslrativa 


AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 


EFFECTIVE  DATE:  January  22,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Easton  or  Amber  Musser  at 
(202) 482-3003  or  (202) 482-1777, 
Office  of  AD/CVD  Enforcement  5, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conmierce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

Time  Limits 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  to  complete  the 
preliminary  results  within  245  days 
after  the  last  day  of  the  anniversary 
month  of  an  order/finding  for  which  a 
review  is  requested  and  the  final  results 
within  120  days  after  the  date  on  which 
the  preliminary  results  are  published. 
However,  if  it  is  not  practicable  to 
complete  the  review  within  these  time 
periods,  section  751(a)(3)(A)  of  the  Act 
allows  the  Department  to  extend  the 
time  limit  for  the  preliminary  residts  to 
a  maximum  of  365  days  after  the  last 
day  of  the  anniversary  month  of  an 
order/finding  for  which  a  review  is 
requested,  and  for  the  final  results  to 
180  days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  results)  from  the  date  of 
publication  of  the  preliminary  results. 

Background 

On  August  20,  2001,  the  Department 
of  Commerce  (the  Department) 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidiuiping  duty  order  on  &«sh 
Atlantic  salmon  horn  Chile,  covering 
the  period  July  1,  2000,  through  June  30, 
2001  (66  FR  43570).  The  preliminary 
results  are  currently  due  no  later  than 
April  2,  2002. 

Extension  of  Time  Limit  for 
Preliminary  Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit  for  the  reasons  stated  in  our 
memorandum  from  Gary  Taverman  to 
Bernard  Carreau  which  is  on  file  in  the 
Central  Records  Unit,  Room  B-099  of 
the  main  Commerce  building.  Therefore, 
the  Department  is  extending  the  time 
limit  for  completion  of  the  preliminary 
results  until  no  later  than  July  31.  2002. 
We  intend  to  issue  the  final  results  no 
later  than  120  days  after  publication  of 
the  preliminary  results  notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act 


Dated:  January  14,  2002. 
Bernard  T.  Carreau, 
Deputy  Assistant  Secretary  for  AD/CVD 
Enforcement  II. 

(FR  Doc.  02-1519  Filed  1-18-02;  8:45  am) 
BILLMG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-583-816] 

Notice  of  Extension  of  Time  Umtt  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review:  Certain 
Stalnleas  Steel  Butt-Weld  Pipe  Fittings 
from  Taiwan 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATES:  January  22,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Alex 
Villanueva,  AD/CVD  Enforcement 
Group  in.  Office  9,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W..  Washington,  D.C.  20230; 
telephone:  (202)  482-0408. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  to  the  provisions 
effective  January  1, 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Roimd  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  to  19  CFR  part  351  (April  - 
2001). 

Background 

On  June  11,  2001,  the  Department 
published  a  notice  of  initiation  of  the 
administrative  review  of  the 
antidimiping  duty  order  on  Stainless 
Steel  Butt- Weld  Pipe  Fittings  from 
Taiwan,  coverii^  the  period  June  1, 
2000  through  May  31,  2001  (66  FR 
31203).  The  preliminary  results  are 
currently  due  no  later  than  March  1, 
2002. 

Extension  of  Time  Limit  for  Preliminary 
Results 

Section  751(a)(3)(A)  of  the  Act  states 
that  the  administering  authority  shall 
make  a  preliminary  determination 
within  245  days  after  the  last  day  of  the 
month  in  which  occurs  the  anniversary 
of  the  date  of  publication  of  the  order, 
finding,  or  suspension  agreement  for 
which  the  review  .undor  paragraph  (1)  is 
requested.  If  it  is  not  practicaJble  to 
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complete  the  review  within  the 
foregoing  time,  the  administering 
authority  may  extend  that  245  day 
period  to  365  days.  Completion  of  the 
preliminary  results  within  the  245  day 
period  is  impracticable  for  the  following 
reasons:  (1)  This  review  involves  certain 
complex  United  States  indirect  selling 
expenses  including,  but  not  limited  to, 
financial  statements  and  interest 
expenses;  (2)  this  review  involves     " 
certain  complex  Constructed  Export 
Price  (CEP)  adjustments  including,  but 
not  limited  to,  CEP  profit  and  CEP 
offset;  (3)  this  review  involves  certain 
complex  warehouse  expenses  in  the 
United  States  including,  but  not  limited 
to,  inland  freight  and  inventory. 

Because  it  is  not  practicable  to 
complete  this  review  within  the  time 
specified,  we  are  extending  the  time 
limit  for  the  preliminary  results  of  the 
administrative  review  of  stainless  steel 
butt-weld  pipe  fittings  from  Taiwan  by 
120  days,  in  accordance  with  section 
751(a)(3)(A)  of  the  Act. 

The  deadline  for  issuing  the 
preliminary  results  is  extended  from 
March  1,  2002  to  June  29,  2002.  Because 
this  date  falls  on  a  weekend,  the 
Department  will  issue  its  preliminary 
results  on  July  1,  2002. 

Dated:  January  14,  2002. 
Joseph  A.  Spetrini, 
Deputy  Assistant  Secretaryf or  Import 
Administration.  Group  III. 
[FR  Doc.  02-1520  Filed  1-18-02;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COiMMERCE 

intemationai  Trade  Administration 

Federal  Highway  Administration  Notice 
of  Decision  on  Application  for  Duty* 
Free  Entry  of  Scientific  instrument 

This  decision  is  made  pursuant  to 
section  6(c)  of  the  Educational, 
Scientific,  and  Cultiual  Materials 
Importation  Act  of  1966  (Pub.  L.  89- 
651,  80  Stat.  897;  15  CFR  part  301). 
Related  records  can  be  viewed  between 
8:30  A.M.  and  5  P.M.  in  Suite  4100W, 
U.S.  Department  of  Commerce,  Franklin 
Court  Buildng,  1099  14th  Street,  NW, 
Washington,  DC. 

Docket  Number:  01-018.  Applicant: 
Federal  Highway  Administration, 
McLean,  VA  22101-2296.  Instrument: 
Automated  Ultrasonic  Inspection 
System,  Model  P-scan  4  Lite. 
Manufacturer:  Force  Institute,  Denmark. 
Intended  Use:  See  notice  at  66  FR 
55913,  November  5,  2001. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 


instrument,  for  such  purposes  as  it  is 
intended  to  be  used,  is  being 
manufactiired  in  the  United  States. 
Reasons:  The  foreign  instrument 
provides:  (1)  An  extra  degree  of  freedom 
allowing  rotation  of.the  transducer  and 
three-dimensional  representation  of  the 
defect  in  a  weld,  (2)  automated 
operation  and  (3)  a  unique  software/ 
hardware  configuration  to  optimize  use 
by  the  operator  and  system  performance 
in  the  field.  A  domestic  manufacturer  of 
similar  equipment  advised  January  10, 
2002  that  (1)  these  capabilities  are 
pertinent  to  the  applicant's  intended 
purpose  and  (2)  it  knows  of  no  domestic 
instrument  or  apparatus  of  equivalent 
scientific  value  to  the  foreign 
instrument  for  the  applicant's  intended 
use. 

We  know  of  no  other  instrument  or 
apparatus  of  equivalent  scientific  value 
to  the  foreign  insttument  which  is  being 
manufactiu^d  in  the  United  States. 

Gerald  A.  Zerdy, 

Director,  Statutory  Import  Programs  Staff 
IFR  Doc.  02-1521  Filed  1-18-02;  8:45  am] 

BILUNG  CODE  351(M)S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  122801  A] 

incidental  Talce  of  Marine  Mammals; 
Taidng  of  Marine  Mammals  Incidental 
to  Operation  of  a  turn  Frequency 
Sound  Source  by  the  North  Pacific 
Acoustic  Lalwratory 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  issuance  of  a  letter  of 

authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MMPA),  as  amended,  notification  is 
hereby  given  that  a  letter  of 
authorization  to  take  several  species  of 
marine  mammals  incidental  to 
operation  of  a  low  frequency  sound 
source  by  the  North  Pacific  Acoustic 
Laboratory  (NPAL)  was  issued  on 
January  15,  2002,  to  the  University  of 
California  San  Diego,  Scripps  Institution 
of  Oceanography  (Scripps). 
DATES:  This  letter  of  authorization  is 
effective  from  January  15,  2002,  through 
January  1,  2003. 

ADDRESSES:  The  application  and  letter  is 
available  for  review  in  the  Office  of 
Protected  Resources,  NMFS,  1315  East- 


West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead.  NMFS,  (301)   " 
713-2055,  ext 128. 

SUPPLEMENTARY  INFORMATION:  Section 
101(a)(5)(A)  of  the  MMPA  (16  U.S.C. 
1361  et  seq.)  directs  NMFS  to  allow,  on 
request,  the  incidental,  but  not 
intentional,  taking  of  small  niunbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing]  within  a  specified 
geographical  region,  if  certain  findings 
are  made  by  NMFS  and  regulations  are 
issued.  Under  the  MMPA,  the  term 
>taking>  means  to  harass,  hunt,  capture, 
or  kill  or  to  attempt  to  harass,  himt, 
capture  or  kill  marine  mammals. 

Permission  may  be  granted  for  periods 
up  to  5  years  if  NMFS  finds,  after 
notification  and  opportunity  for  public 
comment,  that  the  taking  will  have  a 
negligible  impact  on  the  species  or 
stock(s)  of  marine  mammals  and  will 
not  have  an  unmitigable  adverse  impact 
on  the  availability  of  the  species  or 
stock(s)  for  subsistence  uses.  In 
addition,  NMFS  must  prescribe 
regulations  that  include  permissible 
methods  of  taking  and  other  means 
effecting  the  least  practicable  adverse 
impact  on  the  species  and  its  habitat 
and  on  the  availability  of  the  species  for 
subsistence  uses,  paying  particular 
attention  to  rookeries,  mating  grounds, 
and  areas  of  similar  significance.  The 
regulations  must  include  requirements 
pertaining  to  the  monitoring  and 
reporting  of  such  taking.  Regulations 
governing  the  taking  incidental  to 
operation  of  a  low  frequency  sound 
source  by  NPAL,  were  published  on 
August  17,  2001  (66  FR  43442),  and 
remain  in  effect  until  September  17, 
2006. 

Issuance  of  the  letter  of  authorization 
to  Scripps  is  based  on  findings  made  in 
the  preamble  to  the  final  rule  that  the 
total  takings  by  this  project  would  result 
in  only  small  numbers  (as  the  term  is 
defined  in  50  CFR  216.103)  of  marine 
mammals  being  taken.  In  addition,  the  - 
resultant  incidental  harassment  would 
have  no  more  than  a  negligible  impact 
on  the  affected  marine  mammal  stocks 
or  habitats  and  would  not  have  an 
unmitigable  adverse  impact  on  Arctic 
subsistence  uses  of  marine  mammals. 
NMFS  also  finds  that  the  applicant  will 
meet  the  requirements  contained  in  the 
implementing  regulations  and  Letter  of 
Authorization  (LOA),  including 
monitoring  and  reporting  requirements. 
This  LOA  will  be  renewed  annually 
based  on  a  review  of  the  activity, 
completion  of  monitoring  requirements 
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and  receipt  of  reports  required  by  the 
LOA. 

Dated:  January  13.  2002. 
Wanda  Cain, 

Acting  Director,  Office  of  Protected  Resources, 

National  Marine  Fisheries  Service. 

(FR  Doc.  02-1529  Filed  l-lS-02:  8:45  am) 

BRJJN6  COOE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[LO.011402F] 

Itortli  Pacific  Fishery  Management 
Councii;  Notica  of  Pvtonc  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

CommeEce. 

action:  Meetings  of  the  North  Pacific 

Fishery  Management  Coimcil  and  its 

advisory  committees. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  committees  will  hold  public 
meetings. 

DATES:  The  meetings  will  be  held 
February  4-12,  2002,  in  Anchorage,  AK. 
See  SUPPLEMENTARY  INFORMATKM  for 
specific  dates  and  times.  ■ 
ADDRESSES:  All  meetings  will  be  held  at 
the  Anchorage  Hilton  Hotel,  500  W.  3rd 
Avenue,  Anchorage,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  MFORMATKW  CONTACT: 
Council  staff,  Phone  907-271-2809. 
SUPPLEMENTARY  information: 

Meeting  Dates,  Times,  and  Agendas 

The  Council's  Advisory  Panel-will 
begin  at  8  a.m.  Monday,  February  4,  and 
continue  through  Friday,  F'ebruary  8, 
2002. 

The  Scientific  and  Statistical 
Committee  (SSC)  will  begin  at  8  a.m.  on 
Monday,  February  4,  and  continue 
through  Wednesday,  February  6,  2002. 

The  Joint  Protocol  Committee  for  the 
Council  and  Alaska  Board  of  Fisheries 
will  meet  from  Noon  until  5  p.m.  on 
Monday.  February  4,  2002. 

The  nill  Coimcil  and  Board  will  meet 
from  8  a.m.  imtil  5  p.m.  on  February  5, 
2002. 

The  Council  will  begin  its  plenary 
session  at  8  a.m.  on  Wednesday. 
February  6.  continuing  through 
Tuesday.  February  12.  2002. 

All  meetings  are  open  to  the  public 
except  executive  sessions.  An  Executive 


Session  of  the  Coujicil  has  been 
scheduled  during  the  lunch  hour  on 
Wednesday,  February  6,  2002  to  discuss 
personnel  issues. 

foint  Board/Council  Meeting:  The 
agenda  will  include  the  following  issues 
of  mutual  interest  to  the  Board  and 
Council: 

Council  Plenary  Session:  The  agenda 
for  the  Council's  plenary  session  will 
include  the  following  issues.  The 
Council  may  take  appropriate  action  on 
any  of  the  issues  identified. 

1.  Reports: 

(a)  Executive  Director's  Report. 

(b)  State  Fisheries  Report  by  Alaska 
Dept.  of  Fish  and  Game. 

(c)  National  Marine  Fisheries  Service 
Management  Report. 

(djEnforcement  and  Surveillance 
reports  by  NMFS  and  the  U.S.  Coast 
Guard. 

(e)  Annual  meeting  report  from  the 
International  Pacific  Halibut 
Commission. 

(f)  Presentation  of  results  of  sea  lion 
research  on  eastside  of  JCodiak  Island. 

(g)  Status  report  on  an  amendment  to 
the  Community  Development  Quota 
Program  policies. 

(h)  Worid  Wildlife  Fund  report  on 
Russian  Far  East  fisheries. 

2.  Progranunatic  Groundfish 
Supplementary  Environmental  Impact 
Statement  (SEIS):  The  Council  vdll 
approve  alternatives  for  analysis  and 
provide  direction  to  the  Ecosystem 
Committee  regarding  involvement  in  the 
process. 

3.  Essential  Fish  Habitat:  Receive  a 
progress  report  and  discuss  alternatives 
for  mitigating  fisheries  impact;  provide 
direction  to  staff. 

4.  Halibut/Sablefish  Individual 
Fishing  Quota  Program:  Review 
Committee  report:  review  of  an  . 
amendment  of  alternatives  for 
community  purchase  of  quota  shares. 
Provide  direction  to  staff. 

5.  Gulf  of  Alaska  Groimdfish 
Rationalization:  Review  staff  discussion 
paper  and  provide  direction. 

6.  Bering  Sea/ Aleutian  Island  Crab 
Rationalization: 

(a)  Initial  review  of  amendment 
analysis. 

(b)  Discuss  the  environmental  impact 
statement  for  the  Bering  Sea/ Aleutian 
Islands  King  and  Tanner  Crab  Fishery 
Management  Plan  and  potential 
alternatives.  Provide  direction  to  staff. 

7.  Ameripan  Fisheries  Act  (AFA): 

(a)  Review  final  pollock  co-op  reports 
for  2001. 

(b)  Review  final  AFA  report  to 
Congress. 

(cj  Initial  review  of  an  amendment  to 
relax  single  geographic  location 
restrictions  for  floating  processors  (if 
analysis  is  available). 


8.  Observer  Program: 

(a)  Review  Committee  report. 

(b)  Initial  review  of  regulatory 
amendment  package. 

(c)Discuss  status  of  long-term  program 
adjusjnents. 

9.  Discuss  amendment  for  additional 
Steller  Sea  Lion  protection  measures 
and  provide  direction  to  staff. 

10.  Salmon  Bycatch: 

(a)  Review  general  information  on 
impacts  of  Steller  sea  lion  protection 
measures  on  salmon  bycatch. 

(b)  Review  discussion  paper  on  Gulf 
of  Alaska  salmon  bycatch,  if  available. 

11.  Review  research  priorities. 

12.  Groimdfish  Management: 

(a)  Develop  problem  statement  and 
provide  staff  direction  for  differential 
gear  impact  analysis. 

(b)  Review  information  and 
discussion  paper  on  license  limitation 
recency  issues. 

(c)  Discuss  independent  review  of  the 
Cotmcil's  F40  harvest  strategy. 

(d)  Review  discussion  paper  on 
disclosure  of  catch  and  bycatch 
information  (if  paper  available). 

13.  Staff  Tasking: 

(a)  Review  existing  tasking  and 
provide  direction  as  necessary. 

(b)  Review  NMFS  initiative  for 
mandatory  data  collection. 

Scientific  and  Statistical  Committee: 
The  SSC  agenda  will  include  the 
following  issues: 

1.  Groundfish  SEIS:  (Item  #2  on  the 
Council  agenda) 

2.  Essential  Fish  Habitat  (Item  #3  on 
the  Council  agenda) 

3.  Bering  Sea  and  Aleutian  Islands 
Crab  Rationalization  (Item  #6  on  the 
Council  agenda) 

4.  Observer  Program  Issues  (Item  #8 
on  the  Council  agenda) 

5.  Research  priorities  (#11  on  the 
Council  agenda) 

6.  Independent  review  of  the 
Coimcil's  F40  harvest  strategy  (Item 
#12(c)  on  the  Council  agenda) 

Advisory  Panel:  The  Advisory  Panel 
will  address  the  same  agenda  issues  as 
the  Council,  with  the  exception  of  the 
Reports  under  Items  1  and  11  of  the 
Coimcil  agenda. 

Althou^  other  issues  not  contained 
in  this  agenda  may  come  before  this 
Council  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
those  issues  may  not  be  the  subject  of 
formal  Coimcil  action  during  the 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
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Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  January  16.  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office,  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 

[FR  Doc.  02-1532  Filed  1-18-02;  8:45  am] 

BILLING  COOE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  090297A] 

Endangered  and  Threatened  Species; 
Amendment  to  Permit  1056 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  Commerce. 
ACTION:  Issuance  of  an  amendment  to 
scientific  research  permit  1056. 

summary:  NMFS  has  issued  a  permit 
amendment  to  the  Fish  Ecology  Division 
of  the  Northwest  Fisheries  Science 
Center,  NMFS.  at  Seattle,  WA  (NWFSC). 
DATES:  Written  comments  on  the 
amended  permit  application  must  be 
received  no  later  than  5  p.m.  Pacific 
standard  time  on  February  21,  2002. 
ADDRESSES:  Written  comments  on  the 
application  should  be  sent  to  Protected 
Resources  Division  (PRD),  F/NW03,  525 
NE  Oregon  Street,  S^uite  500,  Portland, 
OR  97232-2737.  Comments  may  also  be 
sent  via  fax  to  503-230-5435. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Koch,  Portland,  OR  (503-230- 
5424;  fax:  503-230-5435;  e-mail: 
robert.koch@noaa.gov). 

SUPPLEMENTARY  INFORMATION:  The 
following  species  and  evolutionary 
significant  units  (ESUs)  are  covered  in 
this  notice: 

Chinook  salmon  {Oncorhynchus 
tshawytscha):  threatened,  naturally 
produced  and  artificially  propagated, 
Snake  River  (SnR)  spring/summer. 

Permit  Amendment  Issued 

Permit  1056  authorizes  NWFSC 
annual  takes  of  adult  and  juvenile, 
threatened,  naturally  produced  and 
artificially  propagated  SnR  spring/ 
sununer  chinook  salmon.  These  takes 
are  associated  with  two  scientific 
research  studies  conducted  in  various 
tributaries  of  the  Salmon  River  in  Idaho, 
the  Grande  Ronde  River  in  Oregon,  and 
the  Imnaha  River  in  Oregon.  The 
objective  of  Study  1  is  to  characterize 


the  run-timing  of  naturally  produced 
chinook  salmon  over  a  period  of  years 
to  determine  whether  consistent ' 
patterns  are  apparent  and  to  use  this 
information  for  real-time  management 
decisions  regarding  water  allocation 
during  the  smolt  outmigrations.  The 
long-term  objectives  of  Study  2  are  to 
monitor  the  nature  and  extent  of  genetic 
change  over  time  in  supplemented  and 
unsupplemented  populations  and  to 
correlate  the  genetic  changes  with 
measures  of  productivity.  For  the  permit 
amendment,  permit  1056  has  been 
extended  to  expire  on  April  30,  2002. 
Permit  1056  was  due  to  expire  on 
December  31,  2001.  The  extension  is 
necessary  to  allow  NWFSC  scientists  to 
continue  their  research  activities  in 
2002  while  NMFS  completes  a  new 
section  7  consultation  on  the  issuance  of 
ESA  section  10(a)(l)(A]  permits  for 
takes  of  threatened  SnR  spring/summer 
chinook  salmon  for  scientific  research 
purposes. 

Dated:  )anuary  15.  2002. 
Margaret  Lorenz, 

Acting  Chief,  Endangered  Species  Division. 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  02-1530  Filed  1-18-02;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  06t298B] 

Endangered  and  Threatened  Species; 
Withdrawal  of  Permit 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Withdrawal  of  a  scientific 

research  permit  application  (1169). 

SUMMARY:  NMFS  has  received  notice 
from  the  United  States  Forest  Service. 
Mt.  Hood  National  Forest  in  Sandy,  OR 
(MHNF),  to  withdraw  its  application  for 
a  permit  for  take  of  an  Endangered 
Species  Act  (ESA)  -  listed  species 
associated  with  scientific  research. 
ADDRESSES:  Protected  Resources 
Division  (PRD),  F/NW03.  525  NE 
Oregon  Street,  Suite  500,  Portland,  OR 
97232-2737  (503-230-5400). 
FOR  FURTHER  INFORMATION  CONTACT: 
Leslie  Schaeffer,  Portland,  OR  (503- 
230-5424,  fax:  503-230-5435,  e-mail: 
leslie.  schaelfer@noaa.gov) . 

SUPPLEMENTARY  INFORMATION:  The 

following  ESA-listed  species  and 


evolutionarily  significant  unit  (ESU)  is 
covered  in  this  notice: 

Steelhead  (Oncorhynchus  mykiss): 
threatened  lower  Columbia  River  (LX^R). 

Permit  Application  Withdrawn 

Notice  was  published  on  August  27, 
1998  (63  FR  45799)  that  MHNF  applied 
for  a  scientific  research  permit  under 
section  10(a)(1)(A)  of  the  ESA.  The 
permit  was  requested  for  take  of  adult 
and  juvenile,  threatened.  LCR  steelhead 
associated  with  four  routine  fish 
distribution  and  monitoring  research 
studies.  At  the  time  the  permit  was 
requested,  protective  regulations  for 
threatened  LCR  steelhead  under  section 
4(d)  of  the  ESA  had  not  been 
promulgated  by  NMFS.  After  the 
protective  regulations  for  threatened 
LCR  steelhead  were  established  (see  65 
FR  42422.  July  10,  2000),  NMFS 
determined  that  MHNF  take  of  LCR 
steelhead  associated  with  the  proposed 
scientific  research  in  the  MHNF  would 
best  be  handled  under  Oregon 
Department  of  Fish  and  Wildlife's 
scientific  research  take  limit  under  their 
4(d)  rule  for  that  species.  As  such,  on 
August  27.  2001.  MHNF  notified  NMFS 
to  withdraw  its  permit  application  from 
consideration. 

Dated:  lanuary.  15.  2002. 
Phil  Williams. 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources.  National 
Marine  Fisheries  Service. 
IFR  Doc.  02-1531  Filed  1-18-^2;  8:45  am| 
BILUNG  COOE  3510-22-S 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Agency  Information  Collection 
Activities:  Notice  of  intent  to  Renew 
Collection  3038-0013,  Exemptions 
From  Speculative  Limits 

AGENCY:  Commodity  Futures  Trading 

Commission. 

ACTION:  Notice. 

summary:  The  Commodity  Futures 
Trading  Commission  (CFTC)  is 
announcing  an  opportunity  for  public 
comment  on  the  proposed  collection  of 
certain  information  by  the  agency. 
Under  the  Paperwork  Reduction  Act  of 
1995  (PRA).  44  U.S.C.  3501  et  seq.. 
Federal  agencies  are  required  to  publish 
notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  an  existing  collection  of 
information,  and  to  allow  60  days  for 
public  comment  in  response  to  the 
notice.  This  notice  solicits  comments  on 
exemptions  from  speculative  limits. 
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DATES:  Comments  must  be  submitted  on 
or  before  March  25,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
Judith  E.  Payne.  Division  of  Economic 
Analysis.  U.S.  Commodity  Futures 
Tradhig  Commission.  11S5  21st  Street. 
NW.  Washington.  DC  20581 . 
FOR  FURTHER  INFORMATION  CONTACT: 
Judith  E.  Payne.  (202)  418-5268;  FAX: 
(202)  418-5527;  e-mail:  jpayne@cftc.gov. 
SUPPtEMENTARY  INFORMATX)N:  Under  the 
PRA,  Federal  agencies  must  obtain 
approval  from  die  Office  of  Management 
and  Budget  (0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR 
1320.3(c)  and  includes  agency  requests 
or  requirements  that  members  of  the 
public  submit  reports,  keep  records,  or 
provide  information  to  a  third  party. 
Section  3506(c)(2)(A)  of  die  PRA,  44 
U.S.C.  3506(c)(2)(A).  requires  Federal 
agencies  to  provide  a  60-day  notice  in 
the  Federal  Register  concerning  each 
proposed  collection  of  information. 


including  each  proposed  extension  of  an 
existing  collection  of  information, 
before  submitting  the  collection  to  0MB 
for  approval.  To  comply  with  this 
requirement,  the  CFTC  is  publishing 
notice  of  the  proposed  collection  of 
information  listed  below. 

With  respect  to  the  following 
collection  information,  the  CFTC  invites 
comments  on: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
informatioii  will  have  a  practical  use; 

•  The  accuracy  of  the  Commission's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Ways  to  enhance  the  quality, 
usefulness,  and  clarity  of  the 
information  to  be  collected;  and 

•  Ways  to  minimize  the  burden  of 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic. 

Estimated  Annual  Reporting  Burden 


mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology;  e.g.,  permitting 
electronic  submission  of  responses. 

Exemptions  from  Speculative  Limits. 
OMB  control  number  3038-0013— 
Extension 

Section  4a(l)  of  the  Commodity 
Exchange  Act  (Act)  allows  the 
Commission  40  set  speculative  limits  in 
any  commodity  for  futures  delivery  in 
order  to  prevent  excessive  speculation. 
Certain  sections  of  the  Act  and/or  the  ■■'■■ 
Commission's  Regulations  allow 
exemptions  from  the  speculative  limits 
for  persons  using  the  market  for  hedging 
and,  imder  certain  circumstances,  for 
commodity  pool  operators  and  simil3r 
traders.  This  information  collection 
contains  the  recordkeeping  and 
reporting  requirements  needed  to  ensure 
regulatory  compliance  with  Commission 
rules  relating  to  this  issue. 

The  Commission  estimates  the  burden 
of  this  collection  of  information  as 
follows: 


17  CFR  section 


17  CFR  147,  1.48.  Part  150 


Annual 
numt)er  of  re- 
spondents 


12 


Total  annual 
responses 


12 


Hours  per 
response 


3.0 


Total  hours 


36 


There  are  no  capital  costs  or  operating 
and  maintenance  costs  eissociated  with 
this  collection. 

Dated:  January  15.  2002. 
Jean  A.  Webb, 
Secretary  of  the  Commission. 
[FR  Doc.  02-1422  Filed  1-1&-02;  8:45  am) 
■UMG  CODE  6351-01-« 

COMMODITIES  FUTURES  TRADING 

COMMISSION 

I 

Sunshine  Act;  Meeting  notice 

AGENCY  HOUNNG  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TME  AND  DATE:  11:00  a.m.  Friday, 

February  1,  2002. 

PLACE:  1155  21st  St.,  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  WebU.  202-418-5100. 

lean  A.  Webb,  j 

Secretary  of  the  Commission. 

(PR  Doc.  02-1625  Filed  1-17-02;  2:24  pm) 

HUMQ  CODE  6361-01-M 


COMMODITiES  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting  Notice 

AGENCY  HOLDING  THE  MEEHNG: 
Commodity  Futures  Trading 
Commission. 

TIME  AND  DATE:  1 1 :00  a.m. ,  Friday. 
February  8.  2002. 

place:  1155  21st  St..  NW.,  Washington. 
DC.  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb.  202-418-5100. 

Jean  A.  Webb. 

Secretary  of  the  Commission. 

[FR  Doc.  02-1626  Filed  1-17-02;  2:24  pm] 

BILLING  CODE  63S1-01-M 


COMMODITIES  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING: 
Commodity  Futures  Trading 
Commission. 


TIME  AND  DATE:  11:00  a.m.,  Friday, 
February  15,  2002. 

PLACE:  1155  21st  St..  NW.,  Washington, 
DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  02-1627  Filed  1-17-02;  2:24  pm] 

BILLING  CODE  63S1-01-M 


COMMODITIES  FUTURES  TRADING 
COMMISSION 

Sunshine  Act;  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 
Commission. 

TIME  AND  date:  11:00  a.m.,  Friday, 
February  22,  2002. 

PLACE:  1155  21st  St.,  NW.,  Washington, 
IX],  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDEREO:  Surveillance 

Matters. 
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CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

[FR  Doc.  02-1628  Filed  1-17-02;  2:24  pm) 

BILLING  CODE  6351-«1-M 


DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defense  Science  Board;  Meetings 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Training  for  Future 
Conflict  will  meet  in  closed  session  on 
February  14-15,  2002,  at  SAIC,  Inc., 
4001  N.  Fairfax  Drive,  Arlington,  VA; 
and  April  8-10,  2002  location  to  be 
determined.  This  Task  Force  will  focus 
on  identifying  and  characterizing  what 
education  and  training  are  demanded  by 
Joint  Vision  2010/2020,  and  will 
address  the  development  and 
demonstration  time  phasing  over  the 
next  two  decades  for  the  combined  triad 
of  technology  modernization, 
operational  concepts,  and  training. 

This  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secreteiry  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  also  identify 
those  approaches  and  techniques  that 
potential  enemies  might  take  that  could 
prepare  them  to  revolutionize  their 
warfare  capabilities,  thereby  achieving  a 
training  siuprise  against  the  U.S.  or  its 
allies.  This  review  will  include,  but  not 
be  limited  to,  unique  training/education 
developments  which  might  be  spawned 
by  allies  or  an  adversary,  training 
techniques  and  methodologies  which 
might  be  transferred  from  &e  U.S.  or 
through  third  parties,  and  finally,  the 
possibilities  emerging  as  a  residt  of  the 
globalization  of  military  and 
information  technologies,  related 
commercial  services  and  their 
application  by  other  nations. 

hi  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n),  it  has  been  determined 
that  these  Defense  Science  Board 
meetings  concern  matters  listed  in  5 
U.S.C.  552b(c)(l)  and  that,  accordingly, 
these  meetings  will  be  closed  to  the 
public. 


Dated:  January  11,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-1330  Filed  1-18-02;  8:45  am) 
BHJJNG  CODE  S001-0»-M 

DEPARTMENT  OF  DEFENSE 

Office  Of  the  Secretary 

Defense  Science  Board;  Meetings 

AGENCY:  Department  of  Defense. 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Defense  Science  Board 
(DSB)  Task  Force  on  Missile  Defense 
will  meet  in  closed  session  on  February 
25-26.  2002.  and  March  26-27,  2002.  at 
the  Institute  for  Defense  Analyses.  1801 
N.  Beauregard  Street,  Alexandria.  VA. 
This  Task  Force  will  develop 
recommendations  that  help  guide  the 
ballistic  missile  defense  system  (BMDS) 
toward  a  fully  integrated,  layered 
defense  capable  of  defeating  ballistic 
missiles  in  any  phase  of  their  flight. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Defense  Science 
Board  Task  Force  will  examine  five 
areas:  counter-countermeasures;  boost 
phase  technology;  battie  management 
and  command,  control,  and 
communications;  international 
cooperation;  and  the  evolution  of 
ballistic  missile  threats. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.C.  App.  n),  it  has  been  determined 
that  these  Defense  Science  Board  Task 
Force  meetings  concern  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  these  meetings  will  be 
closed  to  the  public. 

Dated:  {anuary  11,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-1331  Filed  1-18-02;  8:45  am) 
BILLING  CODE  5001-0»-M 


DEPARTMENT  OF  DEFENSE 

Corps  of  Engineers,  Department  of  the 
Army 

intent  To  Prepare  a  Draft  Tier  II 
Environmental  Impact  Statement 
(DEIS)  for  the  Savannah  Hartmr 
Expansion  Pro|ect,  Savannah,  GA 

AGENCY:  U.S.  Anny  Corps  of  Engineers, 
DOD. 

ACTION:  Notice  of  intent. 

SUMMARY  OF  THE  ACTION:  The  U.S.  Army 
Corps  of  Engineers  is  the  lead  Federal 
agency  for  an  evaluation  of  the 
deepening  of  the  Federal  Navigation 
Project  at  Savannah  Harbor,  Georgia,  to 
ease  current  shipping  constraints  and  to 
accommodate  anticipated  growth  in 
commerce  and  vessel  sizes.  In  the  Water 
Resources  Development  Act  of  1999,  the 
U.S.  Congress  authorized  deepening  the 
navigation  channel  to  a  maximum  depth 
of  48  feet  Mean  Low  Water,  subject  to 
further  studies  and  approval  of  those 
study  results  by  four  Federal  agencies. 
Those  additional  studies  are  being 
conducted.  The  Savannah  District 
intends  to  prepare  a  combined  General 
Reevaluation  Report  and  Tier  II 
Environmental  Impact  Statement  (EIS) 
to  evaluate  information  concerning  the 
economic  feasibility  and  environmental 
acceptability  of  various  methods  of 
addressing  the  existing  and  expected 
future  navigation  problems.  These 
dociunents  will  serve  as  the  decision 
documents  concerning  implementation 
of  the  recenUy  authorized  harbor 
improvement.  The  other  three  Federal 
agencies — the  Environmental  Protection 
Agency  (Region  IV),  the  Department  of 
Commerce  (acting  through  the  National 
Marine  Fisheries  Service),  and  the 
Department  of  the  Interior  (acting 
through  the  U.S.  Fish  and  Wildlife 
Service) — have  agreed  to  participate  as 
Cooperating  Agencies  in  the  preparation 
of  the  Tier  II  EIS.  The  Georgia  Ports 
Authority  will  also  serve  as  a 
Cooperator  in  the  EIS  development 
process.  In  response  to  requirements  of 
the  National  Environmental  Policy  Act, 
the  Corps  hereby  notifies  the  public  that 
it  is  beginning  preparation  of  a  Draft 
Tier  n  EIS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  or  written  conunents  about 
the  proposed  action  and  DEIS  should  be 
provided  by  March  7,  2002  to:  Mr. 
William  Bailey  at  912-652-5781,  email 
address:  shep®sas02.usace.army.mil,  or 
at  U.S.  Army  Corps  of  Engineers, 
Savannah  District.  ATTN:  PD-E.  Post 
Office  Box  100,  Savannah,  Georgia 
31402. 
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Background:  Following  the  provisions 
of  section  203  of  the  Water  Resources 
Development  Act  of  1986,  the  Georgia 
Ports  Authority  conducted  a  feasibility 
study  of  various  methods  of  improving 
navigation  in  Savannah  Harbor  and  the 
expected  enviroiunental  effects  of  those 
proposals.  The  U.S.  Army  Corps  of 
Engineers  adopted  the  documents 
prepared  by  the  GPA  and  published  a 
Draft  EIS  in  May  1998  and  a  Final  Tier 
I  EIS  in  September  1998.  After 
Congressional  authorization  of  the 
proposed  improvement  (foimd  in 
section  101(b)(9)  of  the  Water  Resources 
Development  Act  of  1999),  the  Corps 
completed  the  EIS  process  when  it 
signed  a  Record  Of  Decision  (ROD)  in 
December  1999.  The  ROD  incorporated 
the  requirements  for  further  technical 
evaluations  that  were  oudined  in  the 
authorization. 

After  the  authorization,  the  Georgia 
Ports  Authority  sought  the  views  of 
local  and  regional  stakeholders  to  define 
what  additional  studies  they  believe  are 
needed  to  determine  and  fully  describe 
the  potential  environmental  effects  of 
deepening  the  navigation  channel.  As 
those  studies  were  identified.  GPA 
began  conducting  those  tasks.  Fmther 
information  on  these  GPA  activities  can 
be  found  at  www.sysconn.com/harbor. 

1.  Proposed  Action.  The  proposed 
action  is  development  of  an 
Enviroiunental  Impact  Statement  to 
describe  the  potential  impacts  of 
deepening  the  navigation  channel  at 
Savannah,  Georgia,  in  increments  from 
the  existing  depth  of  42  feet  Mean  Low 
Water  to  a  potential  depth  of  48  feet, 
including  the  effect  of  no  channel 
deepening. 

2.  Alternatives.  In  addition  to  the  "No 
Action"  alternative,  channel  increments 
between  the  existing  42-fiDot  depth  and 
a  depth  of  48  feet  will  be  evaluated. 
Other  alternatives  to  accommodate  trade 
growth  will  be  considered.  Among  the 
potential  alternatives  are  relocation  of 
existing  port  facilities  within  the  harbor, 
development  of  new  port  facilities 
elsewhere  in  the  harbor,  and  transfer  of 
cargo  to  other  ports  in  the  region. 
Mitigation  plans  will  be  prepared  for 
each  alternative  considered  in  detail. 

3.  Scoping  Process. 

3.A.  As  part  of  its  public  outreach 
efforts,  the  Georgia  Ports  Authority 
conducted  an  information  meeting  in 
July  2000  to  help  it  define  studies  that 
it  would  conduct  during  this  second 
phase  of  the  project.  Comments 
provided  to  GPA  at  that  time  should  be 
submitted  to  the  Corps  in  response  to 
this  Notice  to  ensure  their  consideration 
as  part  of  the  Federal  scoping  process. 
GPA  also  met  with  representatives  of 
natural  resource  agencies  and  local 


groups  to  obtain  input  to  the  studies  to 
be  conducted.  The  Corps  has 
coordinated  with  the  Enviroiunental 
Protection  Agency  (Region  IV),  the 
National  marine  Fisheries  Service,  and 
the  U.S.  Fish  and  Wildlife  Service 
concerning  what  issues  should  be 
addressed  and  what  studies  should  be 
conducted  during  this  Tier  II  evaluation. 
The  Corps  will  conduct  a  separate 
additional  scoping  process  to  ensure 
that  all  issues  are  identified  and 
included  in  the  EIS. 

3.B.  The  National  Environmental 
Policy  Act  requires  Federal  agencies  to 
involve  the  public  in  determining  the 
scope  of  an  EIS.  Savannah  District 
intends  to  conduct  a  public  scoping 
meeting  to  inform  the  public  of  the 
issues  it  intends  to  consider  in  the  EIS 
and  to  solicit  further  input  from  the 
public  regarding  any  other  issues  that 
may  need  to  be  addressed.  The 
Cooperating  agencies  have  indicated 
they  intend  to  participate  in  that 
scoping  meeting.  The  meeting  will  also 
provide  a  forum  for  people  to  raise 
questions  about  the  work  done  to  date 
and  plans  for  further  analyses  of  all 
issues.  The  public  is  cordially  invited  to 
participate,  provide  input  on  issues 
being  considered  and  to  make 
recommendations  to  address  issues  not 
currently  imder  consideration.  All 
interests  are  invited  to  participate, 
including  Federal,  state,  and  local 
agencies,  Indian  tribes,  and  other 
interested  private  organizations  and 
parties. 

3.C.  The  issues  currently  imder 
consideration  are  as  follows} 

A.  Issues  identified  in  the  Tier  I  as 
requiring  further  study: 

1.  Impacts  to  the  wetlands  bom 
changes  in  salinity,  particularly 
wetlands  located  on  the  Savannah 
National  Wildlife  Refuge 

2.  Impacts  to  the  endangered 
shortnose  sturgeon  from  changes  in 
salinity  and  dissolved  oxygen 

3.  Impacts  to  striped  bass  spawning 
and  nursery  habitat  from  changes  in 
salinity  and  other  factors 

4.  Impacts  to  the  City  of  Savannah's 
water  intake  from  changes  in 
chloride  levels 

5.  Impacts  to  dissolved  oxygen  levels 

B.  Verification  of  the  3-Dimensional 
Hydrodynamic  Model 

C.  Salinity  Changes 

D.  Dissolved  Oxygen 

E.  chloride  Levels 

F.  Striped  Bass 

G.  Shortnose  Sturgeon 
H.  Freshwater  Wetlands 
I.  Saltwater  Wetlands 

J.  TideGate  Restoration 
K.  Cumulative  Impacts  bom  Previous 
Dredging 


L.  Closing  Middle  River 
M.  Fishery  Management  Plans 
N.  Anadromous  Fish  Populations 
O.  Other  Fish  Species;  red  drum, 

American  shad,  river  herring 
P.  Essential  Fish  Habitat  (EFH) 
Q.  Endangered  Species  Act  Compliance 
R.  Management  of  Contaminated 

Sediments 
S.  Beach  Erosion 
T.  Channel  Slope  Erosion 
U.  Fort  Pulaski  Erosion 
V.  Dissolved  Oxygen/Fecal  Coliform  on 

Beaches 
W.  Agitation  Dredging 
X.  Sand  as  a  Resource 
Y.  Upstream  Water  Releases 
Z.  Project  Economics 
AA.  U.S.  Army  Corps  of  Engineers 

Section  1135  Restoration  Study 
BB.  U.S.  Army  Corps  of  Engineers 

Savannah  River  Comprehensive  Study 
CC.  Bend  Widener  Impacts 
DD.  Fort  Pulaski  Impacts 
EE.  Dredged  Material  Disposal  Capacity 

and  Impacts    - 
FF.  Impacts  on  Adjacent  South  Carolina 

Properties 
GG.  Integration  with  the  COE  Savannah 

River  Basin  Comprehensive  Water 

Resources  Management  Study 
HH.  Tidal  Amplitude 
n.  Ballast  Water 
JJ.  Drinking  Water  Aquifer 
KK.  Cultural  and  Historic  Resources 
LL.  CSS  Georgia  Impacts 
MM.  Old  Fort  Jackson  Impacts 
NN.  Impacts  on  Adjacent  Georgia 

Properties 
OO.  Environmental  Justice 
PP.  Multiport  Analysis 
QQ.  Landside  Infrastructure 
RR.  Alternate  Methods  to  Improve 

Transportation  Efficiencies 
SS.  Alternate  Sites  for  Terminal 

Operations 
TT.  Consistency  with  Coastal  Zone 

Management  Plans 

3.D.  Environmented  review  and 
consiiltation  requirements  for  this 
project  include  explicit  approval  by  the 
Secretary  of  the  Army,  the  Secretary  of 
the  Interior,  the  Secretary  of  Commerce, 
and  the  Administrator  of  the 
Environmental  Protection  Agency. 
Environmental  reviews  will  also  be 
needed  from  the  following  agencies  or 
offices: 

•  US  Fish  and  Wildlife  Service 
(endangered  species) 

•  US  Fish  and  Wildlife  Service- 
Savannah  National  Wildlife  Refuge  (use 
of  refuge  property) 

•  National  Marine  Fisheries  Service 
(endangered  species) 

•  Georgia  Department  of  Natural 
Resources — ^Environmental  Protection 
Division  (water  quality  certification) 
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•  Georgia  Department  of  Natural 
Resources — Coastal  Resources  Division 
(coastal  zone  management  consistency 
certification) 

•  Georgia  State  Historic  Preservation 
Office  (cultural  and  historic  resources) 

•  South  Carolina  Department  of 
Health  and  Environmental  Control 
(water  quality  certification) 

•  South  Carolina  Department  of 
Health  and  Environmental  Control — 
Office  of  Ocean  and  Coastal  Resource 
Management  (coastal  zone  management 
consistency  certification) 

•  South  Carolina  State  Historic 
Preservation  Office  (cultural  and 
historic  resources) 

In  addition,  the  Fish  and  Wildlife 
Coordination  Act  requires  full 
coordination  of  potential  project 
impacts  with  Federal  and  state  agencies 
responsible  for  management  of  fish  and 
wildlife  resources.  Savannah  District 
intends  to  meet  several  times  with 
technical  experts  in  these  Federal  emd 
state  natural  resource  agencies  as  part  of 
this  coordination  process.  Coordination 
is  also  required  with  the  National 
Marine  Fisheries  Service  for  potential 
impacts  to  Essential  Fish  Habitat. 

4.  Scoping  Meeting.  The  scoping 
meeting  is  scheduled  for  February  21, 
2001,  from  3  p.m.  imtil  8:30  p.m.  at  the 
Savannah  International  Trade  and 
Convention  Center  on  Hutchinson 
Island  in  Savannah,  Georgia. 

5.  Availability  of  the  Draft  EIS.  The 
Draft  Tier  11  EIS  is  presently  scheduled 
for  release  in  late  2004.  However,  that 
date  may  change.  Notification  of  the 
availability  of  the  doounent  wiU  be 
published  in  the  Federal  Register  and  in 
the  local  newspaper.  A  Public  Notice 
will  also  be  sent  to  individuals  and 
organizations  that  have  expressed 
interest  in  projects  proposed  in 
Savannah  Harbor. 

Dated:  January  15,  2002. 
Terry  D.  Stratton, 
Acting  Chief,  Planning  Division. 
[PR  Doc.02-1448  Filed  1-18-02;  8:45  am) 
BILUNG  CODE  371 0-aa-M 


DEPARTMENT  OF  DEFENSE 

Department  of  tlie  Navy 

Notice  of  Availability  of  Invention  for 
Licenaing,  Govemment-Ownetf 
inventkMV 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 


for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  Application  Serial  No. 
09/766,625  entiUed  "Prevention  or 
Reversal  of  Sensorial  Hearing  Loss 
througft  Biological  Mechanisms,"  filed 
January  12,  2001.  Navy  Case  No.  82,956, 
ADDRESSES:  Requests  for  copies  of  the 
patent  application  cited  should  be 
directed  to  the  Office  of  Naval  Research, 
ONR  OOCC,  Ballston  Tower  One,  800 
North  Quincy  St.,  Arlington,  VA  22217- 
5660,  and  must  include  the  patent 
application  niunber. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
A.  D.  Spevack,  Supervisory  Associate 
Counsel,  Office  of  Naval  Research,  ONR 
OOCC,  Ballston  Tower  One,  800  North 
Quincy  St.,  Arlington.  VA  22217-5660. 
telephone  (703)  696-4007. 

(Authority:  35  U.S.C.  207,  37  CFR  Part  404) 

Dated:  January  15,  2002. 
T.).  Welsh, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps.  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  02-1447  Filed  1-18-02:  8:45  am] 
BHJJNQ  CODE  M10-FF-P 


DEPARTMENT  OF  DEFENSE 


Department  of  the  Navy 

Notice  of  intent  to  Grant  Exciuaive 
Patent  Licenae;  American  BioHeatth 
Group,  LLC 

AGENCY:  Department  of  the  Navy,  DOD. 
action:  Notice. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  its  intent  to  grant 
to  American  BioHealth  Group,  LLC,  a 
revocable,  nonassignable,  exclusive 
license  in  the  United  States  to  practice, 
with  right  to  sublicense,  the 
Government-owned  invention  described 
in  U.S.  Patent  No.  6,177,434,  entitled 
"Prevention  or  Reversal  of  Sensorial 
Hearing  Loss  Through  Biological 
Mechanisms,"  issued  January  23,  2001, 
Navy  Case  No.  78,564. 
DATES:  Anyone  wishing  to  object  to  the 
granting  of  this  license  has  (15)  days 
from  the  date  of  this  notice  to  file 
written  objections  along  with 
supporting  evidence,  if  any. 
ADDRESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Naval  Research, 
ONR  OOCC.  Ballston  Tower  One,  800 
North  Quincy  St.,  Arlington,  VA  22217- 
5660. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
A.  David  Spevack,  Supervisory 
Associate  Counsel,  Intellectual  Property, 
Office  of  Naval  Research,  ONR  OOCC, 
Ballston  Tower  One,  800  North  Quincy 
St.,  Arlington,  VA  22217-5660, 


telephone  (703)  696-4007,  E-Mail 
spevacd@onr.navy.mil  or  fax  (703)  696- 
6909. 

(Authority:  35  U.S.C.  207,  37  CFR  Part  404) 

Dated:  January  15.  2002. 
T.J.  Welsh, 

Lieutenant  Commander,  fudge  Advocate 
General's  Corps,  U.S.  A/avy,  Federal  Register 
Uaison  Officer. 
(FR  Dot:.  02-1446  Filed  1-18-02;  8:45  am] 

BILUNG  COOE  M10-FF-f> 


DEPARTMENT  OF  EDUCATION 

Sutmiiaaion  for  0MB  Review; 
Comment  Requeat 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
conunents  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
21.  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street.  NW..  Room  10202.  New 
Executive  Office  Building.  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amiend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
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proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  15,  2002. 
Joiin  Tressler, 
Leader.  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer. 

Stadenf  Financial  Assistance 

Type  of  Review:  Reinstatement. 

Title:  Federal  Direct  PLUS  Loan 
Application  and  Promissory  Note. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden:  < 

Responses:  162.915.     I 

Burden  Hours:  81.458. 

Abstract:  This  form  is  the  means  by 
which  an  individual  applies  for  and 
agrees  to  repay  a  Federal  Direct  PLUS 
Loan. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  bom  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue.  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  internet 
address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-1430  Filed  1-18-02;  8:45  am) 
■LUNG  CODE  4000-01-^ 


DEPARTMENT  OF  EDUCATION 
Submission  for  OMB  Raview, 

COflNIMnt  RSQUSSt 

AGENCY:  E)epartment  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
21.  2002. 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Laiven  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Tjrpe 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of.  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  andy'or 
Recordkeeping  burden.  OKffi  invites 
public  conunent. 

Dated:  January  15,  2002. 

John  Tressler. 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

Student  Financial  Assistance 

Type  of  Review:  Reinstatement. 

Title:  Endorser  Addendum  to  Federal 
Direct  PLUS  Loan  Application  and 
Promissory  Note. 

Frequency:  On  Occasion. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  40.729. 

Burden  Hours:  20.365. 

Abstract:  If  an  applicant  for  a  Federal 
Direct  PLUS  Loan  is  determined  to  have 
an  adverse  credit  history  and  obtains 
and  endorser,  this  form  is  the  means  by 
which  an  endorser  agrees  to  repay  the 
loan  if  the  borrower  does  not  repay  it. 


Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  internet 
address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

(PR  Doc.  02-1431  Filed  1-18-02;  8:45  am] 
BIUJNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Program  of  Researcti  on  Reading 
Compreiwnsion 

agency:  Office  of  Educational  Research 

and  Improvement,  Department  of 

Education. 

ACTION:  Notice  of  proposed  priority. 

SUMMARY:  The  Assistant  Secretary 
proposes  a  priority  for  a  Program  of 
Research  on  Reading  Comprehension. 
The  Assistant  Secretary  may  use  this 
priority  for  competitions  in  fiscal  year 
(FY)  2002  and  in  later  fiscal  years.  We 
take  this  action  to  build  a  scientific 
foundation  for  educational  practice  by 
supporting  rigorous  research  on  reading 
comprehension.  We  intend  this  priority 
to  produce  research  findings  that  will 
change  instructional  practice  and 
promote  academic  achievement. 
DATES:  We  must  receive  your  comments 
on  or  before  February  21,  2002. 
ADDRESSES:  Address  all  comments  about 
this  proposed  priority  to  Aime  P.  Sweet 
or  Rita  Foy  Moss,  U.S.  Department  of 
Education,  555  New  Jersey  Avenue. 
NW.,  room  513,  Washington.  DC  20208- 
5573.  You  can  fax  your  comments  to 
(202)  219-2135.  If  you  prefer  to  send 
your  comments  through  the  Internet, 
use  one  of  the  following  addresses: 
anne.sweet@ed.gov  at  rita.foy@ed.gov. 
FOR  FURTHER  MFORMATION  CONTACT: 
Anne  P.  Sweet  or  Rita  Foy  Moss. 
Telephone:  (202)  219-2079. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
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the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 
SUPPl^MENTARY  INFORMATION: 

Invitation  to  Comment 

We  invite  you  to  submit  comments 
regarding  this  proposed  priority.  We 
also  invite  you  to  assist  us  in  complying 
with  the  specific  requirements  of 
Executive  Order  12866  and  its  overall 
requirement  of  reducing  regulatory 
burden  that  might  result  from  this 
proposed  priority.  Please  let  us  know  of 
any  further  opportunities  we  should 
take  to  reduce  potential  costs  or  increase 
potential  benefits  while  preserving  the 
effective  and  efficient  administration  of 
the  program. 

During  and  after  the  comment  period, 
you  may  inspect  all  public  comments 
about  this  proposed  priority  in  room 
510,  555  New  Jersey  Avenue,  NW., 
Washington,  DC,  between  the  hoius  of 
8:30  a.m.  and  4  p.m..  Eastern  time, 
Monday  through  Friday  of  each  week 
except  Federal  holidays. 

Assistance  to  Individuals  With 
Disabilities  in  Reviewing  the 
Rulemaking  Record 

On  request,  we  will  supply  an 
appropriate  aid.  such  as  a  reader  or 
print  magnifier,  to  an  individual  with  a 
disability  who  needs  assistance  to 
review  the  conmients  or  other 
dociunents  in  the  public  rulemaking 
record  for  this  proposed  priority.  If  you 
want  to  schedule  an  appointment  for 
this  type  of  aid,  please  contact  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

Background 

The  Office  of  Educational  Research 
and  Improvement  (OERI),  authorized 
under  Title  IX  of  Public  Uw  103-227, 
(20  U.S.C.  6001  et  seq.)  supports 
research  and  development  activities 
designed  to  provide  essential  knowledge 
for  the  improvement  of  education. 
Although  significant  advances  have 
been  made  in  knowledge  about  early 
reading  skills,  much  less  is  known  about 
reading  comprehension.  The  Secretary 
believes  that  reading  comprehension  is 
necessary  for  academic  achievement  in 
virtually  all  school  subjects  and  for 
economic  self-sufficiency  in  cognitively 
demanding  job  environments.  Thus, 
improving  reading  comprehension  in 
this  country,  and  providing  all  members 
of  society  with  equal  opportunities  to 


attain  a  high  level  of  literacy,  require  a 
focused  program  of  educational 
research.  Knowledge  gained  from  such 
educational  research  can  help  guide  the 
national  investment  in  education  and 
support  local  and  State  reform  efforts. 
Because  this  targeted  program  of 
research  focuses  on  an  enduring 
problem  of  practice,  it  will  be  the 
primary  mechanism  for  pursuing  new 
knowledge  about  reading 
comprehension.  Research  grant  awards 
can  be  made  to  institutions  of  higher 
education,  regional  education 
laboratories,  public  and  private 
organizations,  institutions,  and 
individuals,  or  a  consortium  thereof. 
The  Secretary  invites  comments  on  the 
priority  described  in  this  notice. 

Prior  to  this  annoimcement,  OERI 
reviewed  the  Report  of  the  National 
Reading  Panel  (2000)  and  the  RAND 
Reading  Study  Group  Report  (2001)  to 
identify  the  most  needed  reading 
research  and  development  activities. 
Following  this  review,  OERI  prepared 
this  notice  of  proposed  priority, 
recognizing  that  critical  frontiers  for 
reading  research,  such  as  deriving 
empiricalfy-grounded  theories  of 
comprehension  development  and 
reading  instruction  across  the  full  range 
of  ages  and  grades,  have  barely  been 
broached  in  the  research  literature. 
OERI's  Program  of  Research  on  Reading 
Comprehension  (PRRC)  is  intended  to 
expand  scientific  knowledge  of  how 
students  develop  proficient  levels  of 
reading  comprehension,  how  reading 
comprehension  can  be  taught  most 
optimally,  and  how  reading 
comprehension  can  be  assessed  in  ways 
that  reflect  as  well  as  advance  our 
current  understanding  of  reading 
comprehension  and  its  development. 
An  overarching  goal  of  the  program  is  to 
obtain  converging  empirical  evidence 
on  the  development  and  assessment  of 
comprehension  that  coheres  with 
scientifically  supported  theories  of  the 
processes  involved  in  reading 
comprehension.  A  further  purpose  is  to 
provide  a  scientific  foundation  for 
approaches  to  comprehension 
instruction  that  allow  students  to 
achieve  proficient  levels  of 
comprehension  across  a  range  of  texts 
and  subjects.  The  Secretary  encourages 
review  of  the  proposed  priority  by  adl 
interested  parties. 

We  will  aimounce  the  final  priority  in 
a  notice  in  the  Federal  Register.  We  will 
determine  the  final  priority  after 
considering  responses  to  this  notice  and 
other  information  available  to  the 
Department.  This  notice  does  not 
preclude  us  frtjm  proposing  or  funding 
additional  priorities,  subject  to  meeting 
applicable  rulemaking  requirements. 


Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  this  proposed  priority,  we  invite 
applications  through  a  notice  in  the  Federal 
Register.  When  inviting  applications  we 
designate  the  priority  as  absolute, 
competitive  preference,  or  invitational.  The 
effect  of  each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
priority  we  consider  only  applications  that 
meet  the  priority  (34  CFR  75.105(c)(3)). 

Competitive  preference  priority:  Under  a 
competitive  preference  priority  we  give 
competitive  preference  to  an  application  by 
either  (1)  awarding  additional  points, 
depending  on  how  well  or  the  extent  to 
which  the  application  meets  the  priority  (34 
CFR  75.105(c)(2)(i)):  or  (2)  selecting  an 
application  that  meets  the  priority  over  an 
application  of  comparable  merit  that  does  not 
meet  the  priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an  invitational 
priority  we  are  particularly  interested  in 
applications  that  meet  the  invitational 
priority.  However,  we  do  not  give  an 
application  that  meets  the  priority  a 
competitive  or  absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

Priority 

Program  of  Research  on  Reading 
Comprehension 

Applicants  must  propose  research 
that  is  focused  on  one  or  more  of  three 
areas  of  inquiry: 

1.  Developmental  patterns  of  students' 
reading  comprehension; 

2.  Instructional  interventions  for 
reading  comprehension;  or 

3.  Measures  of  reading 
comprehension  that  reflect  empirically 
justified  dimensions,  distinguish  reader 
difierences,  and  are  sensitive  to 
instructional  goals. 

Furthermore,  research  must  be 
motivated  by  a  specific  conceptual 
framework  and  relevant  prior  empirical 
evidence,  both  of  which  must  be  clearly 
articulated  in  the  proposal.  The  research 
must  have  the  potential  to  advance 
fundamental  scientiitc  knowledge  that 
bears  on  the  solution  of  important 
educational  problems.  The  proposal 
must  indicate  method  and  why  the 
approach  taken  optimalfy  addresses  the 
research  question.  Any  approach  must 
incorporate  a  valid  inference  process 
that  allows  generalization  beyond  the 
study  participants:  Proposals  must 
indicate  which  of  the  following 
approaches  is  to  be  used: 

1.  Experiment  (control  group; 
randomized  assignment — both 
required). 

2.  Quasi-experiment  (comparison 
group,  stratified  random  assignment, 
groups  comparable  at  pretest,  statistical 
adjustment  for  comparability). 

3.  Correlational  study  (simple, 
multiple/logistic  regression,  structiu^ 
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equation  modeling,  hierarchical  linear 
modeling). 

4.  Other  quantitative  (e.g., 
simulation). 

5.  Descriptive  study  using  qualitative 
techniques  (e.g.,  ethnographic  methods: 
focus  groups;  classroom  observations; 
case  studies;  single  subject  designs). 

The  design  of  studies  must  be  clear: 
Independent  and  dependent,  or 
predictor  and  criterion,  variables  should 
be  distinguished.  Proposed  research  is 
expected  to  employ  the  most 
sophisticated  level  of  design  and 
analysis  that  is  appropriate  to  the 
research  question.  For  research 
questions  that  cannot  be  answered  using 
a  randomized  assignment  experimental 
design,  the  proposal  must  spell  out  the 
reasons  why  such  a  design  is  not 
applicable  and  why  it  would  not 
represent  a  superior  approach.  Thus, 
applicants  must  propose  to  conduct 
rigorous  studies  that  are  scientifically 
sound,  relevant,  timely,  and  ultimately 
useful  to  practitioners  and  policy 
makers.  The  Secretary  intends  to 
expend  a  total  of  $5  million  during  FY 
2002  on  grant  applications.  Funding  this 
priority  will  depend  on  the  availability 
of  funds,  the  native  of  the  final  priority, 
and  the  quality  of  applications  received. 

Post- Award  Requirements  { 

■The  Secretary  established  the 
following  post-award  requirements 
consistent  with  the  OERI's  program 
regulations  at  34  CFR  part  700  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR)  at 
34  CFR  75.720.  Recipients  of  a  research 
award  must: 

1.  Provide  OERI  with  infmnation 
about  the  research  project  and  products 
and  other  appropriate  research 
information  so  that  OERI  can  monitor 
progress  and  maintain  its  inventory  of 
funded  research  projects.  This 
information  must  be  provided  through 
media  that  include  an  electronic 
network; 

2.  At  the  end  of  the  award  period, 
synthesize  the  findings  and  advances  in 
knowledge  that  resulted  from  research 
conducted  and  describe  the  potential 
impact  on  the  improvement  of  reading 
comprehension  instruction. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Dociunent  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister 

To  use  PDF,  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 


using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  ofHcial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html 

(Catalog  of  Federal  Domestic  Assistance 
Number  (84.305G)  Program  of  Research  on 
Reading  Comprehension) 

Program  Authority:  20  U.S.C.  6031. 
Dated:  January  15,  2002. 
Grover  |.  Whitehurst, 

Assistant  Secretary  for  Educational  Research 

and  Improvement. 

[FR  Doc.  02-1480  Filed  1-18-02;  8:45  am] 

BILUNG  CODE  4000-01-U 


DEPARTMENT  OF  ENERGY 

Notice  of  Program  Interest  for 
Processing  U-232  To  Produce  RA-224/ 
BI-212  Generators  tor  Uses  in 
■Medicine 

AGENCY:  Department  of  Energy  (DOE). 
ACHON:  Notice  of  Program  Interest. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  announces  an  imrestricted 
grant  program  providing  support  for  the 
production  of  Ra-224/Bi-212  generators 
from  DOE  provided  U-232.  The 
Department's  objectives  of  this  effort  are 
to:  (1)  Develop  an  assured  future  supply 
of  Bi-212;  (2)  Maximize  private 
involvement  and  minimize  the  cost  of 
producing  Ra-224/Bi-212  generators: 
and  (3)  minimize  futiue  Government 
involvement.  The  Department  wishes  to 
encourage  the  private  sector  to  be 
involved  in  the  production  of  these 
generators  by  providing  resources  in  a 
cooperative  partnering  arrangement  for 
the  required  production.  The 
Department's  contribution  will  be  no 
more  than  $50,000  for  a  period  of  two 
years. 

DATES:  Opening  date:  January  30,  2002, 
and  closing  date:  February  28,  2002. 
ADDRESSES:  Complete  details, 
instructions  on  how  to  apply,  opening 
and  closing  dates  and  the  forms  may  be 
obtained  from  the  DOE  NE  home  page 
on  the  Internet  at:  http:// 
www.ne.doe.gov.  In  accordance  vnth  10 
CFR  600.9,  the  formal  solicitation 
dociunent  will  be  disseminated 
electronically  as  solicitation  niunber 
DE-PS01-O2NE23296  through  the 
Department's  Industry  Interactive 
Procurement  System  (DPS)  home  page 
located  at  https://doe-iips.pr.doe.gov. 


FOR  FURTHER  INFORMATION  CONTACT:  John 
McClure,  Program  Manager,  at  301-903- 
5460,  Phyllis  Morgan,  Contract 
Specialist  at  202-287-1504,  and  Paul 
Gervas,  Attorney  and  Advisor  at  202- 
586-6918. 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  conduct  marketing  and 
sales  activities  of  the  isotope. 
Alternatively,  concomitant  proposals  for 
the  marketing  and  sales  function  will  be 
allowed.  The  Department  wishes  to 
encourage  the  private  sector  to  be 
involved  in  the  production  of  these 
generators  by  providing  resources  in  a 
cooperative  partnering  arrangement  for 
the  required  production. 

Effective  October  1, 1999,  the  IIPS 
system  became  the  primary  way  for  the 
Office  of  Headquarters  Procurement 
Services  to  conduct  competitive 
acquisitions  and  financial  assistance 
transactions.  UPS  provides  the  medium 
for  disseminating  solicitations,  receiving 
financial  assistance  applications  and 
proposals,  evaluating,  and  awarding 
various  instruments  in  a  paperless 
environment.  All  documents  included 
in  yotir  applications  should  be 
submitted  in  the  Microsoft  Word  fo.rmat. 
To  get  more  information  about  IIPS  and 
to  register  your  organization,  go  to 
https://doe-iips.pr.doe.gov.  Follow  the 
link  on  the  UPS  home  page  to  the  Secure 
Services  Page.  Registration  is  a 
prerequisite  to  the  submission  of  an 
application,  and  applicants  are 
encoiuaged  to  register  as  soon  as 
possible.  When  registering,  all 
applicants  should  use  the  same  North 
American  Industry  Classifications 
System  number:  325412.  A  help 
document,  which  describes  how  IIPS 
works,  can  be  foimd  at  the  bottom  of  the 
Secure  Services  Page. 

Kevin  Smith, 

Program  Services  Division,  Office  of 
Headquarters  Procurement  Services. 
[FR  Doc.  02-1470  Filed  1-18-02;  8:45  am] 
BUMG  COOe  6450-01-P 


DEPARTMENT  OF  ENERGY 

Envlronmsntal  Management  Sita- 
Spaclflc  Advisory  Board,  Rocky  Flats 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  No.  92-463. 86  Stat.  770)  requires 
that  public  notice  of  these  meeting  be 
annoimced  in  the  Federal  Register. 
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DATES:  Thursday,  February  7,  2002,  6 
p.m.  to  9:30  p.m.  ^ 

ADDRESSES:  Jefferson  County  Airport 
Terminal  Building,  Movmt  Evans  Room, 
11755  Airport  Way,  Broomfield,  CO. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 

Korkia,  Board/Staff  Coordinator,  Rocky 
Flats  Citizens  Advisory  Board,  9035 
North  Wadsworth  Parkway,  Suite  2250, 
Westminster,  CO,  80021;  telephone 
(303)  420-7855;  fax  (303)  420-7579. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  piupose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda 

1.  Quarterly  update  by  representative 

from  the  Environmental  Protection 
Agency 

2.  Presentation  on  Operable  Unit  1  Five 

Year  Review  Process 

3.  End-state  discussions 

4.  Report  on  EMSSAB  Groundwater 

Workshop 

5.  Appointment  of  Co-chairs 

6.  Other  Board  business  may  be 

conducted  as  necessary 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 

'  before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 

'  presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximiun  of  five  minutes 
to  present  their  comments. 

Afin  utes;  The  minutes  of  this  meeting 
vdll  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory  Board,  9035  North 
Wadsworth  Parkway,  Suite  2250, 
Westminister,  CO  80021;  telephone 
(303)  420-7855.  Hours  of  operations  for 
the  Public  Reading  Room  are  9  a.m.  to 
4  p.m.,  Monday-Friday,  except  Federal 
holidays.  Minutes  will  also  be  made 
available  by  writing  or  calling  Deb 
Thompson  at  the  address  or  telephone 

•  number  listed  above. 


Issued  at  Washington,  DC  on  January  15, 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  02-1472  Filed  1-18-02:  8:45  am] 
BILUNG  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board;  Nevada 

agency:  Department  of  Energy. 
ACTKM:  Notice  of  Open  Meeting. 

summary:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Nevada  Test  Site. 
The  Federal  Advisory  Conunittee  Act 
(Pub.  L.  No.  92-463,  86  Stat.  770) 
requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Wednesday,  February  13,  2002. 
6:30  p.m.-9  p.m. 

ADDRESSES:  Amargosa  Community 
Center,  821  East  Farm  Road,  Amargosa 
Valley,  Nevada.  • 

FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Rohrer,  U.S.  Department  of 
Energy,  Office  of  Envirorunental 
Management.  P.O.  Box  98518,  Las 
Vegas,  Nevada  89193-8513,  phone: 
702-295-0197,  fax:  702-295-5300. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Advisory  Board  is  to  make 
recommendations  to  DOE  and  its 
regulators  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

1.  CAB  members  will  discuss  their 
recommendations  related  to  the  recent 
peer  review  conducted  on  the  Nevada 
Test  Site  Underground  Test  Area  project 

strategy. 

2.  Representatives  from  the  National 
Nuclear  Security  Administration 
Nevada  Operations  Office,  Nevada 
Division  of  Environmental  Protection, 
and  Nye  County  will  share  their 
perspectives  on  the  report. 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Kevin  Rohrer,  at  the  telephone 
number  listed  above.  Requests  must  be 
received  5  days  prior  to  the  meeting  and 
reasonable  provision  will  be  made  to 


include  the  presentation  in  the  agenda. 
The  Deputy  Designated  Federal  Officer 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190.  Forrestal 
Building,  1000  Independence  Avenue. 
SW,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  by  writing  to  Kevin  Rohrer  at 
the  address  listed  above. 

Issued  at  Washington,  DC  on  January  14, 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer 
[FR  Doc.  02-1473  Filed  1-18-02;  8:45  am] 

BHJJNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration;  National  Nuclear 
Security  Administration  Advisory 
Committee 

agency:  National  Nuclear  Seciuity 
Administration.  Department  of  Energy. 

ACTION:  Notice  of  partially-closed 
meeting. 


summary:  This  notice  announces  a 
meeting  of  the  National  Nuclear 
Security  Administration  Advisory 
Committee  (NNSA  AC).  The  Federal 
Advisory  Committee  Act,  5  U.S.C.  App. 
2  10(a)(2)  requires  that  public  notice  of 
these  meetings  be  announced  in  the 
Federal  Register. 
DATES:  Tuesday,  February  12  and 
Wednesday.  February  13,  2002;  0900- 
1700. 

LOCATION:  Science  Applications 
International  Corporation  (SAIC),  1710 
SAIC  Drive  (formerly  Goodridge  Drive), 
McLean,  VA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Betty  (BJ)  Morris,  (202-586-6312) 
Executive  Officer,  NNSA  AC. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Committee:  To  provide 
the  Administrator  for  Nuclear  Security 
with  advice  and  reconunendations  on 
matters  of  technology,  policy,  and 
operations  that  lie  within  the  mission 
and  responsibilities  of  the  National 
Nuclear  Security  Administration. 
Additional  information  about  the 
Committee,  including  its  charter. 
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members,  and  charge,  is  available  at: 
ivivw.njisa.gov. 

Purpose  of  the  Meeting:  To  discuss 
national  security  research,  development, 
and  policy  programs. 

TentatiTe  Agenda 

February  12.  2002 

0900-0910    Chairman  Opens  Meeting 

(open) 
0910-1100    Unclassified  Discussion  on 

Committee  Issues  (open) 
1100-1200    Public  Discussion  (open) 
1 330-1 700    Workshop  for  Members 

(closed) 
1715    Adjourn 

February  13,  2002 

0900-1700    Classified  Discussions 

(closed) 

Closed  Portions  of  Meeting:  In  the 
interest  of  national  security,  portions  of 
the  meeting  will  be  closed  to  the  public, 
pursuant  to  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App  2  10(d), 
and  the  Federal  Advisory  Committee 
Management  Regulation,  41  CFR  102- 
3.155,  "How  are  advisory  committee 
meetings  closed  to  the  public?",  which 
incorporate  by  reference  the 
Government  in  the  Sunshine  Act,  5 
U.S.C.  552b,  which,  at  552b  (c)(1)  and 
(c)(3)  permits  closure  of  meetings  where 
restricted  data  or  other  classified 
matters  are  discussed. 

Open  Portions  of  Meeting:  Per  the 
agenda  posted  above,  a  portion  of  the 
meeting  will  be  open  to  the  public  for 
observation  and  comment.  In  order  to 
accommodate  the  public,  including 
facilitating  access  to  meeting  facilities, 
interested  parties  must  contact  Betty 
(BJ)  Morris,  NNSA  AC  Executive 
Officer,  by  17:00,  February  4,  2001,  in 
order  to  make  appropriate  arrangements. 
Requests  for  comment  will  be 
accommodated  on  a  first-came,  first- 
serve  basis. 

Minutes:  Minutes  of  the  meeting  will 
be  recorded  and  classified  accordingly. 

Issued  at  Washington,  DC  January  16, 
2002. 

Raciiel  M.  Samuel,  | 

Deputy  Advisory  Committee  Management 
Officer. 

(PR  Doc.  02-1474  Filed  l-ia-02;  8:45  am) 

mmm  COM  t4»-m-f 


DEPARTMENT  OF  ENERGY 
BonfwvHto  Power  Administration 
Pfymouth  Generating  FacWty 

AGENCY:  Bonneville  Power 
Administration  (EPA).  Department  of 
Energy  (DOE). 


ACTION:  Notice  of  intent  to  prepare  an 
Environmental  Impact  Statement  (EIS). 

SUMMARY:  This  notice  announces  BPA's 
intention  to  prepare  a  joint  National 
Environmental  PoUcy  Act  (NEPA)/State 
Environmental  Policy  Act  (SEPA)  EIS  in 
cooperation  with  Benton  County,  State 
of  Washington,  for  an  electrical 
interconnection  including  a  pew  one- 
mile  transmission  line  and  other 
facilities  associated  with  a  proposed 
powerplant.  BPA  is  the  lead  Federal 
agency  under  NEPA  and  Benton  Coimty 
is  the  lead  Washington  State  agency 
imder  SEPA.  The  Plymouth  Generating 
Facility  is  a  306-megawatt  (MW) 
generating  station  proposed  by 
Plymouth  Energy,  L.L.C.  (PE)  that  would 
be  located  near  Uie  town  of  Plymouth  in 
Benton  Coimty,  Washington.  PE  has 
requested  an  interconnection  to  BPA's 
transmission  system  that  would  allow 
firm  power  delivery  to  the  wholesale 
power  market.  BPA  proposes  to  execute 
an  agreement  with  PE  to  provide  the 
interconnection  and  firm  power 
transmission. 

ADDRESSES:  To  be  placed  on  the  project 
mailing  list,  including  notification  of 
proposed  meetings,  call  toll-free  1-800- 
622-4520,  name  this  project,  and  leave 
your  complete  name  and  address.  To 
comment,  call  toll-fi«e  1-800-622- 
4519;  send  an  e-mail  to  the  BPA  Internet 
address  comment@bpa.gov;  or  send  a 
letter  to  Commimications,  Bonneville 
Power  Administration — ^KC-7,  PO  Box 
12999,  Portland,  Oregon,  97212. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Philip  W.  Smith,  Bonneville  Power 
Administration— KEC-4,  PO  Box  3621, 
Portland,  Oregon,  97208-3621;  toll-free 
telephone  1-800-282-3713;  direct 
telephone  503-230-3294;  or  e-mail 
[pwsinifij@fepa.govI.  Additional 
information  can  be  found  at  BPA's  Web 
site:  www.efw.bpa.gov. 
SUPPLEMENTARY  INFORMATION:  The  EIS 
will  assess  the  environmental 
consequences  of  the  proposed  project, 
includdng: 

•  Interconnection  agreement  that  BPA 
proposes  with  PE; 

•  Construction  and  operation  of  the 
powerplant; 

•  Construction  and  operation  of  an 
approximately  800-foot,  6-inch  diameter 
gas  line  to  tie  into  Williams  Northwest 
Pipeline  Company's  Plymouth 
Compressor  Station  pipeline; 

•  Construction  and  operation  of  a  rail 
spur  near  the  powerplant  site  for  use 
during  powerplant  construction;  and 

•  Construction  and  operation  of  an 
interconnection  consisting  of  a 
substation  and  approximately  one  mile 
of  230-kV  or  500-kV  transmission  line 


from  the  substation  to  either  the  existing 
BPA"McNary-Big  Eddy  230-kV 
transmission  line  or  the  proposed,  new 
BPA  McNary-John  Day  500-kV 
transmission  line. 

The  powerplant  and  the  gas  and 
power  interconnections  would  all  be 
located  within  Benton  County, 
Washington. 

Responsibility  for  construction  and 
operation  of  the  new  facilities  is 
principally  with  PE  who  would  bmld 
and  operate  the  powerplant.  However, 
the  transmission  would  be  constructed 
under  BPA's  management,  and  BPA 
would  be  responsible  for  the  operation 
and  maintenance  of  these  transmission 
facilities.  Williams  Northwest  Pipeline 
Company  would  build  and  operate  the 
proposed  approximately  800-foot  gas  . 
pipeline  that  would  supply  fuel  to  the 
powerplant. 

Proposed  Action:  The  Plymouth 
Generating  Facility  would  be  a  natural 
gas-fired,  combined-cycle  combustion 
turbine  powerplant  with  a  noininal 
generating  capacity  of  approximately 
306  MW.  The  plant  site  would  be  on 
approximately  44  acres  zoned  for 
agricultiual  use  (with  energy  projects 
permitted  as  conditional  uses)  and 
located  about  6  miles  west  of  Plymouth, 
Washington. 

Natural  gas  would  be  burned  in  a  gas 
turbine  engine,  in  which  the  expanding 
gases  from  combustion  would  turn  the 
turbine's  rotor,  driving  a  generator  to 
produce  electrical  energy.  Hot  exhaust 
frt>m  the  gas  turbine  would  be  used  to 
boil  water  using  a  heat  recovery  steam 
generator  (HRSG).  Steam  produced  by 
the  HRSG  turns  a  steam  turbine,  which 
would  connect  to  another  generator, 
producing  additional  electrical  energy. 

The  Plymouth  Generating  Facility 
would  consist  of  a  single  gas  turbine 
generator,  heat  recovery  steam  generator 
and  steam  turbine  generator.  Steam 
cycle  cooling  would  utilize  an  air 
cooled  condenser  and  a  conventional 
mechanical  draft  tower  in  combination 
to  minimize  water  use. 

Water  would  be  required  to  generate 
steam,  for  cooling  and  for  sanitary  uses. 
The  proposed  powerplant  would  require 
1,241  gallons  per  minute  of  water  under 
average  conditions  and  use  no  more 
than  1000  acre  feet  pefr  year.  PE 
proposes  to  use  on-site  wells  and  to 
return  wastewater  flows  from  plant 
operations  for  agricidtural  irrigation. 

PE  proposes  that  project  storm  water 
be  coUected  in  retention  and  filtration 
ponds  located  at  the  south  side  of  the 
property. 

lAe  proposed  Plymouth  Generation 
Facility  would  deliver  electricity  to  the 
regional  power  grid  through  an 
interconnection  with  either  the  existing 


Federal  Register /Vol.  67,  No.  14 /Tuesday,  January  22,  2002 /Notices 


2869 


BPA  McNary-Big  Eddy  230-kV 
transmission  line  or  the  new,  proposed 
BPA  McNary-John  Day  500-kV 
transmission  line. 

Process  to  Date:  BPA  is  the  lead 
Federal  agency  for  the  joint  NEPA/SEPA 
EIS,  and  Benton  County  is  the  lead 
Washington  State  agency.  Benton 
County  has  received  a  SEPA  Checklist 
and  determined  that  preparation  of  an 
EIS  is  required.  Benton  Coimty  has 
scheduled  a  public  meeting  to  be  held 
on  January  24,  2002,  at  Patterson, 
Washington,  to  obtain  public  input 
concerning  the  scope  of  the  EIS.  An 
additional  EIS  scoping  meeting  will  be 
scheduled  and  announced  by  direct 
mail  and  through  local  media. 

Alternatives  Proposed  for 
Consideration:  Alternatives  thus  far 
identified  for  evaluation  in  the  EIS  are 
(1)  the  proposed  action.  (2)  alternative 
sites  within  the  property  under  lease  by 
PE,  (3)  alternative  transmission  line 
intercoimections,  and  (4)  no  action. 
Other  alternatives  may  be  identified 
through  the  scoping  process. 

Identification  of  Environmental 
Issues:  Benton  County  will  prepare  an 
EIS  consistent  with  its  responsibilitfes 
under  Chapter  43.21C  of  the  Revised 
Code  of  Washington  and  Chapter  197- 
11  of  the  Washington  Administrative 
Code.  PE  has  requested  transmission 
interconnection  and  firm  transmission 
service.  Such  an  action  triggers  a  need 
for  BPA  to  prepare  NEPA 
documentation.  Therefore,  BPA  and 
Benton  Coimty  intend  to  prepare  a  joint 
NEPA/SEPA  EIS  addressing  both  the 
powerplant  and  the  associated  electric 
power  intercormection  and  transmission 
facilities.  The  principal  issues  identified 
thus  far  for  consideration  in  the  Draft 
EIS  are  (1)  air  quality  impacts,  (2) 
aesthetic  and  visual  impacts,  (3)  socio- 
economic impacts  including 
transportation  impacts,  (4)  wetlands  and 
wildlife  habitat  impacts,  (5)  cultural 
resource  impacts,  (6)  water  supply  and 
quality  impacts,  (7)  health  and  safety 
impacts,  and  (8)  noise  impacts  from 
plant  operation.  These  issues,  together 
with  any  additional  significant  issues 
identified  through  the  scoping  process, 
will  be  addressed  in  the  EIS.  BPA  wUl 
also  use  the  EIS  and  NEPA  process  to 
address  historic  preservation  and 
cultural  resource  issues  under  Section 
106  of  the  National  Historic 
Preservation  Act. 

Public  Participation:  A  public  scoping 
meeting  will  be  held  at  Patterson, 
Washington,  cm  January  24,  2002. 
Representatives  of  BPA  and  Benton 
County  will  be  available  to  receive  oral 
and  written  public  comment.  An 
additional  meeting  will  be  scheduled 
and  announced  by  direct  mail  and 


through  local  media.  We  request  public 
and  agency  comments  on  the  scope  of 
the  EIS  by  March  15,  2002. 

Receiving  comments  from  interested 
parties  will  assure  that  BPA  and  Benton 
County  address  in  the  EIS  the  full  range 
of  issues  and  potentially  significant 
impacts  related  to  the  proposed  project. 
When  completed,  a  draft  EIS  will  be 
circulated  for  review  and  comment,  and 
BPA  and  Benton  County  will  hold  at 
least  one  public  comment  meeting  on 
the-draft  EIS.  BPA  and  Benton  County 
will  consider  and  respond  in  a  final  EIS 
to  comments  received  on  the  draft  EIS. 

Issued  in  Portland,  Oregon,  on  January  11, 
2002. 

Stephen  J.  Wright, 

Acting  Administrator  and,  Chief  Executive 
Officer. 
(FR  Doc.  02-1469  Filed  1-18-02;  8:45  am] 

BILLING  CODE  6450-ai-P 


DEPARTMENT  OF  ENERGY 

Bonneville  Power  Administration 
[BPA  File  No:  PNCA-02] 

Proposed  Adjustment  to  the  Rate  for 
Interchange  Energy  ImlMlances  Under 
the  Pacific  Northwest  Coordination 
Agreement,  PulBlic  Hearing,  and 
Opportunity  for  Public  Review  and 
Comment 

agency:  Bonneville  Power 
Administration  (BPA),  Department  of 
Energy  (DOE). 
ACTION:  Notice  of  proposed  adjustment. 

SUMMARY:  The  Pacific  Northwest 
Electric  Power  Planning  and 
Conservation  Act  (Northwest  Power 
Act)  provides  that  BPA  must  establish 
and  periodically  review  its  rates  so  that 
they  are  adequate  to  recover,  in 
accordance  with  sound  business 
principles,  the  costs  associated  with  the 
acquisition,  conservation,  and 
transmission  of  electric  power,  and  to 
recover  the  Federal  investment  in  the 
Federal  Columbia  River  Power  System 
(FCRPS)  and  other  costs  incurred  by 
BPA. 

By  this  notice,  BPA  announces  its 
proposed  adjustment  to  the  rate  for 
Interchange  Energy  (IE)  imbalances 
under  the  Pacific  Northwest 
Coordination  Agreement  (PNCA).  Each 
party  to  the  PNCA  makes  excess  energy 
available  to  the  other  party  to  meet  its 
firm  loads;  this  excess  energy  is  known 
as  interchange.  The  existing  rate,  which 
was  established  in  1995,  is  22.55  mills 
per  kilowatt-hour.  Since  1995  the 
energy  industry  has  undergone  dramatic 
change.  It  has  experienced  a  sharply 
increased  degree  of  volatility  as  well  as 


unprecedentedly  high  prices.  Therefore, 
BPA  is  proposing  to  link  the  interchange 
energy  price  to  the  market  price  for 
energy,  thus  ensuring  that  BPA  recovers 
its  costs  when  it  provides  interchange 
energy  to  another  PNCA  party. 
DATES:  Proposed  hearing  dates  are 
supplied  in  Supplementary  Information, 
Section  LB.  Close  of  public  conmients  is 
March  22,  2002.  The  prehearing 
conference  will  be  held  on  January  29, 
2002. 

ADDRESSES:  Written  comments  should 
be  submitted  to:  Dulcy  Mahar, 
Communications  Manager,  Bonneville 
Power  Administration,  P.O.  Box  12999, 
Portland,  Oregon  97212.  Documents 
will  be  available  for  public  viewing  after 
January  29.  2002,  at  BPA's  PubKc 
Information  Center,  BPA  Headquarters 
Building,  1st  Floor,  905  NE.  11th 
Avenue,  Portland,  Oregon,  and  will  be 
provided  to  parties  at  the  prehearing 
conference  to  be  held  on  January  29, 
2002,  from  9  a.m.  to  12  p.m..  Room  223, 
911  NE.  11th  Avenue,  Portland,  Oregon. 
The  documents  will  also  be  available  on 
BPA's  website  at  www.bpa.gov/power/ 
ratecase.  Mr.  Byron  G.  Keep,  Power 
Products,  Pricing,  and  Rates  Manager,  is 
the  official  responsible  for  the 
development  of  BPA's  rates. 
FOR  FURTHER  INFORMATION  CONTACT: 
Interested  persons  may  also  call  (503) 
230-4413  or  call  toll-free  1-800-622- 
4519.  Mr.  Keep  may  be  contacted  at  the 
address  indicated  above  in  the 
ADDRESSES  section. 
SUPPLEMENTARY  INFORMATION: 


Table  of  Contents 

Part  I:  Introduction  and  Procedural 
Background 

A.  Relevant  Statutory  Provisions  Governing 
This  Rate  Proceeding 

B.  Proposed  Schedule  Concerning  This 
Rate  Proceeding 

Part  II:  Purpose  and  Scope  of  Hearing 

A.  The  Circumstances  Necessitating 
Adjustment 

B.  Scope 

C.  NEPA  Evaluation 

Part  III:  Public  Participation 

A.  Distinguishing  Between  "Participants" 
and  "Parties" 

B.  Petitions  for  Intervention 

C.  Developing  the  Record 
Part  IV:  Summary  of  the  Proposal 

Part  I — ^Introduction  and  Procedural 
Background 

A.  Relevant  Statutory  Provisions 
Governing  This  Rate  Proceeding 

Section  7  of  the  Northwest  Power  Act, 
16  U.S.C.  839e,  contains  a  nimiber  of 
general  directives  that  the  BPA 
Administrator  must  consider  in 
establishing  ratgs  for  the  sale  of  electric 
energy  and  capacity.  In  particular. 
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section  7(a)(1),  16  U.S.C.  839e(a)(l), 
provides  in  part  that: 

(Sluch  rates  shall  be  established  and,  as 
appropriate,  revised  to  recover,  in  accordance 
with  sound  business  principles,  the  costs 
associated  with  the  acquisition,  conserx-afion, 
and  transmission  of  electric  power,  including 
the  amortization  of  the  Federal  investment  in 
the  Federal  Columbia  River  Power  System 
(including  irrigation  costs  required  to  be 
repaid  out  of  power  revenues)  over  a 
reasonable  period  of  years  and  the  other  costs 
and  expenses  incurred  by  the  Administrator 
pursuant  to  this  Act  and  other  provisions  of 
law.  I 

Rates  established  by  BPA  are  effective 
on  an  interim  or  final  basis  when 
approved  by  the  Federal  Energy 
Regulatory  Commission  (FERC).  16 
U.S.C.  839e(a)(2).  In  addition  to  the 
Northwest  Power  Act,  BPA  ratemaking 
is  governed  by  the  Bonneville  Project 
Act,  16  U.S.C.  832  et  seq.,  the  Federal 
Columbia  River  Transmission  System 
Act,  16  U.S.C.  838  et  seq.,  and  the  Flood 
Control  Act  of  1944, 16  U.S.C.  825  et 
seq. 

Section  7(i)  of  the  Northwest  Power 
Act,  16  U.S.C.  839e(i),  requires  that 
BPA's  rates  be  set  according  to  certain 
procedures.  These  procedures  include 
issuance  of  a  Federal  Register  Notice 
announcing  the  proposed  rates;  one  or 
more  hearings;  the  opportunity  to 
submit  written  views,  supporting 
information,  questions,  or  arguments; 
and  a  decision  by  the  Administrator 
based  on  the  record  developed  during 
the  hearing  process.  This  proceeding 
will  be  governed  by  BPA's  "Procedures 
Governing  Bonneville  Power 
Administration  Rate  Hearings,"  51  FR 
7611  (March  5, 1986),  which  implement 
and,  in  most  instances,  expand  these 
statutory  requirements.  Piirsuant  to  Rule 
1010.3(c)  of  the  Procediu-es  Governing 
Bonneville  Power  Administration  Rate 
Hearings  (BPA  Procedures),  this  hearing 
will  be  conducted  under  Rule  1010.10. 
which  governs  Expedited  Rate 
Proceedings.  The  expedited  procedures 
will  be  used  rather  than  the  procedures 
for  General  Rate  Proceedings  conducted 
under  Rule  1010.9.  The  procedures  for 
General  Rate  Proceedings  are  intended 
for  use  when  the  Administrator 
proposes  to  revise  all,  or  substantially 
all,  of  BPA's  wholesale  power  and 
transmission  rates. 

The  proposed  change  in  the 
interchange  energy  rate  will  apply  only 
to  the  parties  to  the  PNCA.  In  addition, 
the  rate  applies  only  to  the  imbalances 
of  interchange  energy  between  each  pair 
of  PNCA  parties.  For  example,  if  two 
PNCA  parties  deliver  equal  amounts  of 
interchange  energy  to  each  other,  they 
have  no  imbalance  between  them  and 
no  rate  is  charged.  Finally,  the  effect  of 


interchange  energy  on  BPA's  revenues  is 
negligible.  For  these  reasons,  the  issues 
in  this  rate  proceeding  will  be  fewer  and 
of  more  limited  scope  than  the  issues  in 
a  proceeding  to  adjust  all  BPA  rates. 
BPA  believes  that  the  90-day  Expedited 
Rate  Proceeding  will  be  adequate  to 
develop  a  full  and  complete  record  and 
to  receive  public  comment  and 
argument  related  to  the  proposed 
adjustment.  If  more  time  is  required,  the 
Hearing  Officer  may  request  under  Rule 
1010.10(b)  of  the  BPA  Procedures  that 
the  BPA  Administrator  grant  an 
extension. 

B.  Proposed  Schedule  Concerning  This 
Rate  Proceeding 

BPA  will  release  its  proposed  rate  for 
interchange  energy  on  January  29,  2002, 
and  expects  to  publish  a  final  Record  of 
Decision  on  April  30,  2002.  The 
following  proposed  schedule  is 
provided  for  informational  purposes.  A 
final  schedule  will  be  established  by  the 
Hearing  Officer  at  the  prehearing 
conference. 


Date 

Action 

Jan  28  

Deadline  for  Petitions  to  Inter- 

vene. 

Jan  29  

Prehearing  Conference. 

Feb  12 

Data  Requests  on  BPA's  Di- 

rect Case. 

Feb  19 

Data  Responses  Due. 

Feb  26 

Parties'  Direct  Cases. 

Mar  8  

Data  Requests  on  Parties'  Di- 
rect Cases. 

Mar  15  

Data  Responses  Due. 

Mar  22 

Parties'  Rebuttal. 

Mar  28 

Cross-Examination. 

April  4  

Initial  Briefs. 

April  12  

Draft  Record  of  Decision. 

April  19  

Briefs  on  Exceptions. 

April  30  

Final  Record  of  Decision. 

The  procedural  schedule  established 
for  Docket  No.  PNCA-02  will  provide 
an  opportunity  for  interested  persons  to 
review  BPA's  proposed  rates,  to 
participate  in  the  rate  hearing,  and  to 
submit  oral  and  written  comments. 
During  the  development  of  the  final  rate 
proposal,  BPA  will  evaluate  all  written 
and  oral  comments  received  in  the  rate 
proceeding.  Consideration  of  comments 
and  more  current  data  may  result  in  the 
final  rate  proposal  differing  &t)qi  the 
rates  proposed  in  this  Notice. 

Part  n — Purpose  and  Scope  of  Hearing 

The  piupose  and  scope  of  the  hearing 
is  to  revise  the  charge  for  interchange 
energy  under  the  PNCA.  BPA  proposes 
to  link  the  charge  to  a  market  index  to 
reflect  wholesale  power  market  price 
volatility.  This  revision  will  ensure  that 
the  charge  accurately  reflects  the  cost  of 
providing  interchange  energy. 


A.  The  Circumstances  Necessitating 
Adjustment 

Since  the  rate  for  interchange  energy 
was  established  in  1995.  the  energy 
industry  has  undergone  dramatic 
change.  It  has  become  far  more 
competitive,  and  prices  for  energy  have 
become  much  more  volatile.  During  this 
past  year,  prices  of  energy  have  reached 
unprecedentedly  high  levels.  The 
existing  rate  for  interchange  was 
intended  to  cover  the  PNCA  parties'  cost 
of  providing  the  interchange.  Because  it 
is  currently  a  fixed  rate,  it  will  not 
recover  costs  if  prices  remain  high  and 
continue  to  fluctuate.  BPA  is  proposing 
this  revision  in  the  rate  to  ensure  that 
the  rate  reflects  BPA's  costs. 

B.  Scope 

Pursuant  to  Rule  1010.3(f)  of  BPA's 
Procedures,  the  Administrator  limits  the 
scope  of  this  hearing  to  issues 
respecting  the  rate  for  interchange 
energy  imbalances  described  in  Section 
n  hereof. 

C.  NEPA  Evaluation 

BPA  has  assessed  the  potential 
environmental  effects  of  its  rate 
proposal,  as  required  by  the  National 
Environmental  Policy  Act  (NEPA),  as 
part  of  BPA's  Business  Plan 
Enviroimiental  Impact  Statement  (EIS). 
The  analysis  includes  an  evaluation  of 
the  environmental  impacts  of  a  range  of 
rate  design  alternatives  for  BPA's  power 
services  and  an  analysis  of  the 
environmental  impacts  of  the  rate  levels 
resulting  from  the  rates  for  such  services 
under  the  business  structure 
alternatives.  BPA's  proposal  to  revise 
the  rate  for  interchange  energy  under 
the  PNCA  falls  within  the  range  of 
alternatives  evaluated  in  the  Final 
Business  Plan  EIS.  The  Business  Plan 
EIS  was  completed  in  June  1995. 

Part  in — Public  Participation 

A.  Distinguishing  Between 
"Participants"  and  "Parties"  • 

BPA  distinguishes  between 
"participants  in"  and  "parties  to"  the 
hearings.  Apart  from  the  formal  hearing 
process,  BPA  will  receive  comments, 
views,  opinions,  and  information  from  ' 
"participants,"  who  are  defined  in  the 
BPA  Procedm-es  as  persons  who  may 
submit  comments  without  being  subject 
to  the  duties  of,  or  having  the  privileges 
of,  parties.  Participants'  written  and  oral 
comments  will  be  made  part  of  the 
official  record  and  considered  by  the 
Administrator.  Participants  are  not 
entitled  to  participate  in  the  prehearing 
conference;  may  not  cross  examine 
parties'  witnesses,  seek  discovery,  or 
serve  or  be  served  with  documents;  and 
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are  not  subject  to  the  same  procedural 
requirements  as  parties. 

Written  comments  by  participants 
will  be  included  in  the  record  if  they  are 
submitted  on  or  before  March  22,  2002. 
Participants'  written  views,  supporting 
information,  questions,  and  arguments 
should  be  submitted  to  the  address 
noted  above.  The  second  category  of 
interest  is  that  of  a  "party"  as  defined 
in  Rules  1010.2  and  1010.4  of  the  BPA 
Procedures.  51  FR  7611  (1986).  Parties 
may  participate  in  any  aspect  of  the 
hearing  process. 

B.  Petitions  for  Intervention 

Persons  wishing  to  become  a  party  to 
BPA's  rate  proceeding  must  notify  BPA 
in  writing  of  their  interest.  Petitioners 
may  designate  no  more  than  two 
representatives  upon  whom  service  of 
documents  will  be  made.  Petitions  to 
intervene  shall  state  the  name  and 
address  of  the  person  requesting  party 
status  and  the  person's  interest  in  the 

hearing. 

Petitions  to  intervene  as  parties  in  the 
rate  proceeding  are  due  to  the  Hearing 
Officer  by  January  28.  2002.  The 
petitions  should  be  directed  to:  Ms.  Judy 
Cornish  Bonneville  Power 
Administration  905  NE.  11th  Avenue 
P.O.  Box  12999  Portland,  Oregon  97232 

Petitioners  must  explain  their 
interests  in  sufficient  detail  to  permit 
the  Hearing  Officer  to  determine 
whether  they  have  a  relevant  interest  in 
the  hearing.  Pursuant  to  Rule  1010.1(d) 
of  BPA's  Procedures,  BPA  waives  the 
requirement  in  Rule  1010.4(d)  that  an 
opposition  to  an  intervention  petition  be 
filed  and  served  24  hoius  before  the 
prehearing  conference.  Any  opposition 
to  an  intervention  petition  may  instead 
be  made  at  the  prehearing  conference. 
Any  party,  including  BPA,  may  oppose 
a  petition  for  intervention.  Persons  who 
have  been  denied  party  status  in  any 
past  BPA  rate  proceeding  shall  continue 
to  be  denied  party  status  imless  they 
establish  a  significant  change  of 
circumstances.  All  timely  applications 
will  be  ruled  on  by  the  Hearing  Officer. 
Late  interventions  are  strongly 
disfavored.  Opposition  to  an  untimely 
petition  to  intervene  shall  be  filed  and 
received  by  BPA  within  two  days  after 
service  of  the  petition. 

C.  Developing  the  Record 

Cross-examination  will  be  scheduled 
by  the  Hearing  Officer  as  necessary 
following  completion  of  the  filing  of  all 
parties'  and  BPA's  direct  cases,  rebuttal 
testimony,  and  discovery.  Parties  will 
have  the  opportunity  to  file  initial  briefs 
at  the  close  of  any  cross-examination. 
After  the  close  of  the  hearings,  and 
following  submission  of  initial  briefs, 


BPA  will  issue  a  Draft  Record  of 
Decision  (ROD)  that  states  the 
Administrator's  tentative  decision(s). 
Parties  may  file  briefs  on  exceptions,  or 
when  all  parties  have  previously  agreed, 
oral  argument  may  be  substituted  for 
briefs  on  exceptions.  When  oral 
argument  has  been  scheduled  in  lieu  of 
briefs  on  exceptions,  the  argument  will 
be  transcribed  and  made  part  of  the 
record.  The  record  will  include,  among 
other  things,  the  transcripts  of  any 
hearings,  written  material  submitted  by 
the  participants,  and  evidence  accepted 
into  the  record  by  the  Hearing  Officer. 
The  Hearing  Officer  then  will  review  the 
record,  supplement  it  if  necessary,  and 
certify  the  record  to  the  Administrator 
for  decision. 

The  Administrator  will  develop  the 
final  rate  for  interchange  energy  based 
on  the  entire  record.  The  basis  for  the 
final  adjustment  will  be  expressed  in 
the  Administrator's  Final  ROD.  The 
Administrator  will  serve  copies  of  the 
ROD  on  all  parties  and  will  file  the  final 
proposed  rate  adjustment,  together  with 
the  record,  with  FERC  for  confirmation 
and  approval.  See  generally,  18  CFR 
part  300. 

Part  IV — Summary  of  the  Proposal 

BPA  proposes  to  revise  the  rate  for 
interchange  energy  imbalances  by 
linking  the  rate  to  a  market  index.  The 
rate  will  apply  to  all  parties  to  the 
PNCA  who  take  interchange  energy 
from  BPA.  The  revision  will  ensure  that 
the  rate  accurately  reflects  the  costs  of 
providing  interchange  energy.  Below  is 
the  proposed  rate  for  interchange  energy 
imbalances. 

All  terms  contained  herein  have  the 
meaning  accorded  them  in  the  PNCA. 
This  rate  schedule  is  to  be  effective 
upon  approval  by  the  Federal  Energy 
Regulatory  Commission  (interim  or 
final)  and  will  remain  ift  effect  imtil  a 
revised  rate  is  approved  and  becomes 
effective. 

A.  Interchange  Energy  (IE)  Imbalances 
For  Other  Than  Loaned  IE 

1.  Initial  Deliveries  of  IE 

This  charge  applies  to  IE  delivered 
from  BPA  to  another  PNCA  party.  The 
calculation  is  as  follows: 
Formula  1 

C=(IDoN  *  Ion)  +  (IDoff  *  Ioff) 

Where  for  each  day: 

C=  Daily  q^arge  for  the  Initial  Deliveries 

of  !S  in  dollars. 
IDoN  =  The  Initial  Delivery  of  IE  made 

during  the  day  during  On  Peak 

hours. 
Ion  =  The  Dow  Jones  Mid-Columbia 

Firm  index  price  for  On  Peak  hours 

in  dollars  per  megawatt  hour. 


IDoFF  =  The  Initial  Delivery  of  IE  made 
during  the  day  during  Off  Peak 
hours  in  megawatt  hours. 

Ioff  =  The  Dow  Jones  Mid-Colimibia 
Firm  index  price  for  Off  Peak  hours 
in  dollars  per  megawatt  hour. 
Note:  Initial  Deliveries  of  IE  on  Sunday  or 

a  NERC  [or  its  successor  organization(s)l 

recognized  holiday  are  priced  at  the  Off  Peak 

rate. 

2.  Return  of  IE 

This  charge  applies  to  the  return  of  IE 
that  was  initially  delivered  to  BPA  from 
another  PNCA  party.  The  charge  is 
based  on  a  calculated  average  price, 
unique  to  each  PNCA  party  that  had 
previously  supplied  BPA  with  IE.  The 
calculation  is  as  follows: 

Formula  2 

CpARTY  =  lERpARTY  *  RpARTY 

Where  for  each  (PNCA)  Party  for  a  given 


day: 

CpARTY  =  Daily  charge  for  the  return  of 
such  PNCA  party's  IE  in  dollars. 

lERpARTY  =  The  quantity  of  Interchange 
Energy  returned  to  a  PNCA  party  on 
a  day  in  megawatt  hours. 

RpARTY  =  The  applicable  IE  return  rate 
for  the  PNCA  party  for  the  given 
day  as  calculated  in  Formula  3 
below  in  dollars  per  megawatt  hour. 

Formula  3 

RpARTY  =  SCpARTY  +  HERpARTY 

Where  for  each  (PNCA)  PARTY  for  a 

given  day: 
RpARTY  =  the  IE  retimi  rate  calculated 

for  the  PNCA  party  as  of  the  given     . 

day  in  dollars  per  megawatt  hours. 
PNCA  party  and  all  payments  received 

by  BPA  from  such  PNCA  party  from 

the  date  of  the  last  cash  out  of  IE 

Imbalances  to  the  date  BPA  returns 

the  IE,  in  dollars. 

HERpARTY  =  the  net  of  all  IE  BPA  has 
received  from  such  PNCA  party  and 
the  IE  returned  by  BPA  to  such 
PNCA  party  from  the  date  of  the  last 
cash  out  of  IE  Imbalances  to  the 
date  BPA  returns  the  IE.  in 
megawatt  hours. 

Issued  in  Portland.  Oregon,  on  January  14, 
2002. 

Steven  G.  Hickok, 
Chief  Operating  Officer. 
(FR  Doc.  02-1468  Filed  1-18-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Energy  Infonnation  Administration 

Agency  infonnalion  Collection 
Activities:  SutMnlssion  for  OMB 
Review;  Comment  Request 

AGENCY:  Energy  Information 
Administration  (EIA),  Department  of 
Energy  (DOE). 

ACTION:  Agency  infonnation  collection 
activities:  submission  for  C^B  review; 
comment  request. 

SUMMARY:  The  EIA  has  submitted  the 
energy  information  collections  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  a  three-year  extension  under 
section  3507(h)(1)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13) 
(44  U.S.C.  3501  et  seq). 

DATES:  Comments  must  be  filed  within 
30  days  of  publication  of  this  notice.  If 
you  anticipate  that  you  will  be 
submitting  comments  but  find  it 
difficult  to  do  so  within  that  period,  you 
should  contact  the  OMB  Desk  Officer  for 
IXDE  listed  below  as  soon  as  possible. 

ADDRESSES:  Send  comments  to  the  OMB 
Desk  Officer  for  DOE.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  726 
Jackson  Place  NW.,  Washington,  DC 
20503.  The  OMB  DOE  Desk  Officer  may 
be  telephoned  at  (202)  395-3087.  (A 
copy  of  your  comments  should  also  be 
provided  to  EIA's  Statistics  and 
Methods  Group  at  the  address  b,elow.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Grace  Sutherland, 
Statistics  and  Methods  Group  (EI-70), 
Foixestal  Building,  U.S.  Department  of 
Energy,  Washington,  DC  20585-0670. 
Ms.  Sutherland  may  be  contacted  by 
telephone  at  (202)  287-1712.  FAX  at 
(202)  287-1705,  or  e-mail  at 
Gmce.Sutherland@eia.doe.gov. 

SUPPLEMENTARY  INFORMATION:  This 
section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
numbers  and  tide;  (2)  the  sponsor  (i.e., 
the  Department  of  Energy  component); 
(3)  the  current  OMB  docket  number  (if 
applicable):  (4)  the  type  of  request  (i.e. 
new,  revision,  extension,  or 
reinstatement);  (5)  response  obligation 
(i.e.,  mandatory,  volimtary,  or  required 
to  obtain  or  retain  benefits);  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  (i.e..  the 


estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  Form  FE-746R,  "Import  and  Export 
of  Natural  Gas." 

2.  Office  of  Fossil  Energy. 

3.  OMB  Number  1901-0294. 

4.  Three-year  extension. 

5.  Mandatory. 

6.  Form  FE-746R  collects  data  to  be 
used  by  the  Office  of  Fossil  Energy  from 
persons  seeking  authorization  to  import 
or  export  natural  gas,  and  the 
information  collected  quarterly  to 
monitor  such  trade  under  the  North 
American  Free  Trade  Agreement 
(NAFTA),  as  well  as  other  trade  falling 
outside  the  parameters  of  NAFTA. 

7.  Business  or  other  for-profit. 

8.  4,240  per  year  (300  respondents  x 
4.6  responses  per  year  x  3.10  hours  per 
response). 

Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  (44  U.S.C.  3501  et  seq). 

Issued  in  Washington.  DC,  December  19, 
2001. 

Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 

(FR  Doc.  02-1471  Filed  1-18-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlesion 

[Docket  No.  OR02-2-000] 

ARCO,  a  Subsidiary  of  BP  America, 
Inc.,  Complainant,  v.  Calnev  Pipe  Line, 
L.L.C.,  Respondent;  Notice  of 
Complaint 

January  15,  2002. 

Take  notice  that  on  January  14,  2002, 
pursuant  to  Rule  206  of  the  Federal 
Energy  Regulatory  Commission's 
(Commission)  Rules  of  Practice  and 
Procedure  (18  CFR  385.206)  and  the 
Procediual  Rules  Applicable  to  Oil 
Pipeline  Procedures  (18  CFR  343,  et 
seq.),  Tosco  Corporation  (Tosco)  filed  a 
Complaint  and  Motion  for 
Consolidation  in  the  above  captioned 
proceeding.  Tosco  alleges  that  Calnev 
Pipe  Line,  L.L.C.  (Calnev)  has  violated 
the  Interstate  Commerce  Act,  49  U.S.C. 
App.  1,  et  seq.,  by  charging  unJHst  and 
unreasonable  rates  for  Calnev's 
jurisdictional  interstate  services 
associated  with  its  lines  originating  at 
Colton  in  San  Bernardino  County, 
California,  to  stations  at  two  interstate 
destinations  in  Clark  County,  Nevada, 


one  at  McCarran  Field  and  the  other  at 
North  Las  Vegas  as  more  fully  set  forth 
in  the  Complaint.  To  the  extent  that  any 
of  Calnev's  rates  may  be  deemed  just 
and  reasonable  imder  §  1803  of  the 
Energy  Policy  Act  of  1992,  Pub.  L.  No. 
102-486, 106  Stat.  2776  (1992),  Tosco 
alleges  that  there  has  been  a  substantial 
change  in  the  economic  circumstances 
on  which  the  rates  are  based. 

Tosco  requests  that  the  Commission: 
(1)  Examine  the  challenged  rates  and 
charges  collected  by  Calnev  for  its 
jurisdictional  interstate  services;  (2) 
order  reparations  to  Tosco,  including 
appropriate  interest  thereon,  for  the 
applicable  reparation  periods  to  the 
extent  the  Commission  finds  that  such 
rates  or  charges  were  unlawful;  (3) 
determine  just,  reasonable,  and 
nondiscriminatory  rates  for  Calnev's 
jurisdictional  interstate  service;  (4) 
award  Tosco  reasonable  attorneys'  fees 
and  costs;  and  (5)  order  such  other  relief 
as  may  be  appropriate. 

Tosco  states  that  it  has  served  the 
Complaint  on  Calnev  pursuant  to  Rule 
206  of  the  Commission's  Rules  of 
Practice  and  Procedure,  18  CFR 
385.206(c). 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  February  4, 
2002.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  February 
4,  2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
ivwTv./erc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1466  Filed  1-18-02;  8:45  am] 

BIUJNG  COOE  Sn7-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-48-000] 

California  Power  Exchange 
Corporation;  Notice  of  PetHlon  for 
Declaratory  Order 

January  15,  2002. 

Take  notice  that  on  January  15,  2002, 
the  California  Power  Exchange 
Corporation  (PX)  filed  a  Petition  for 
Declaratory  Order.  The  Petition  requests 
that  the  Commission  issue  a  declaratory 
order  stating  that  it  is  in  the  public 
interest  for  the  successor  of  the  PX  to 
remain  an  independent  entity  not 
controlled  by  any  segment  of  electric 
industry  participants. 

The  PX  requests  that  the  Commission 
issue  the  declaratory  order  no  later  than 
January  31,  2002  for  the  purpose  of 
providing  guidance  to  the  Bankruptcy 
Court,  which  is  holding  a  hearing  on 
February  1,  2002  to  consider  a 
Disclosure  Statement  and 
Reorganization  Plan  that  would  permit 
"seller-side"  participants  of  the  PX  to 
acquire  substantial  control  of  the 
successor  to  the  PX.  Accordingly,  the 
PX  requests  a  shortened  response  time, 
sufficient  to  permit  the  Commission  to 
issue  its  declaratory  order  by  January 
31.  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE..  Washington,  DC  20426, 
in  accordance  with  rules  211  and  214  of 
the  Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gav  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  uadN  the  "e-Filing"  link. 


Comment  Date:  January  23,  2002. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-1464  Filed  1-18-02:  8:45  am] 

BiLUNO  COOE  enr-oi-p 


instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

(FR  Doc.  02-1460  Filed  1-18-02;  8:45  am) 

MUMO  COOE  6717-01-# 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-432-001] 

Northern  Natural  Gas  Company;  Notice 
of  Compliance  Filing 

January  15,  2002. 

Take  notice  that  on  January  3,  2002. 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariffs,  the 
following  tariff  sheets  proposed  to  be 
effective  on  December  19,  2001: 

Fifth  Revised  Volume  No.  1 
Seventh  Revised  Sheet  No.  3 
Original  Volume  No.  2 

69  Revised  Sheet  No.  1 
First  Revised  Sheet  No.  616 

Northern  states  that  the  above  sheets 
represent  cancellation  of  Rate  Schedule 
X-45  from  Northern's  Original  Volume 
No.  2  FERC  Gas  Tariff,  and  its 
associated  deletion  from  the  Table  of 
Contents  in  Northern's  Volume  Nos.  1 
and  2  tariffs. 

Northern  states  that  copies  of  the 
filing  were  served  upon  the  company's 
customers  and  interested  state 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  application  should  file  a 
motion  to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  N.E.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.211  and  385.214  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  as  provided  in  section  154.210  of 
the  Commission's  Regulations.  Protests 
will  be  considered  by  the  Commission 
in  determining  the  appropriate  action  to 
be  taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  ({202)208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(aKl)(iii)  and  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-17-0001 

Texas  Eastern  Transmission,  LP; 
Notice  of  Site  Review 

January  15,  2002. 

On  January  24,  2002.  the  staff  of  the 
Office  of  Energy  Projects  (OEP)  will 
conduct  a  site  review  of  the  proposed 
Freehold  Project.  The  Freehold  Project 
facilities  are  proposed  for  construction 
by  Texas  Eastern  Transmission,  LP 
(Texas  Eastern).  The  proposed 
construction  sites,  located  in  Somerset 
and  Himterdon  Counties,  New  Jersey, 
will  be  reviewed  by  automobile  on 
January  24,  2002.  Representatives  of 
Texas  Eastern  will-accompany  the  OEP 
staff. 

Anyone  interested  in  attending  the 
site  review  or  obtaining  further 
information  may  contact  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088.  Attendees  must 
provide  their  own  transportation. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

[FR  Doc.  02-1462  Filed  1-18-02;  8:45  am) 

BIUMG  COOE  BTIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-732-000] 

Western  Systems  Coordinating 
Council;  Wsstem  Regional 
Transmission  Association:  Southwest 
Regional  Transmission  Association; 
Notice  of  HIing 

January  15,  2002. 

Take  notice  that  on  December  19, 
2001,  the  Western  Systems  Coordinating 
Council,  Western  Regional 
Transmission  Association,  and  the 
Southwest  Regional  Transmission 
Association  (collectively  Applicants) 
tendered  for  filing  with  the  Federal 
Energy  Regidatory  Commission 
(Coiomission)  an  amendment  to  the  May 
3,  2001  Petition  for  Declaratory  Order 
and  alternative  Request  To  Transfer 
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Programs  to  the  Western  Electricity 
Coordinating  Council  (WECC). 

Any  person  desiring  to  be  heard  or  to 
protest  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  and  protests 
should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Conmiission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http'J/ 
WHTv./erc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  under  the  "e-Filing"  link. 

Comment  Date:  )anuary  25, 2002. 
Linwood  A.  Watson,  Ir., 
Acting  Secretary. 

IFR  Doc.  02-1465  Filed  1-18-02;  8:45  am] 
■UMG  CODE  a717-01-P 


DEPARTMENT  OF  ENERGY 

FMlaral  Energy  Regulatory 
Coimwleelon 

(Proiwt  Na  372-008  California] 

Southern  California  Edison;  Notice  of 
AvaUaMlity  of  Draft  Envtronmental 


Jajiuary  15,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Conunission's  (Commission! 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  license  for  the  Lower  Tule 
Hydroelectric  Project,  located  on  the 
Middle  Fork  of  the  Tule  River  in  Tulare 
County,  California,  and  has  prepared  a 
Draft  Environmental  Assessment  (DEA) 
for  the  project.  The  project  is  partially 
located  within  the  Sequoia  National 
Forest  and  the  Giant  Sequoia  National 
Monument. 

The  DEA  contains  the  staff's  analysis 
of  the  potential  environmental  impacts 


of  the  project  and  concludes  that 
licensing  the  project,  with  appropriate 
environmental  protective  measures, 
would  not  constitute  a  major  federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

A  copy  of  the  DEA  is  on  file  with  the 
Commission  and  is  available  for  public 
inspection.  The  DEA  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Any  comments  should  be  filed  by 
February  14,  2002,  and  should  be 
addressed  to  Linwood  A.  Watson, 
Acting  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Please  affix  Project  No.  372-008  to  all 
comments.  Comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link. 

For  further  information,  contact  Nan 
Allen  at  (202)  219-2938. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1467  Filed  1-18-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-9-000] 

Dominion  Transmission,  Inc.;  NoUce  of 
Intent  To  Prepare  an  Environmental 
Assessment  for  ttie  Propoeed  Line  280 
Replacement  Pro(ect  and  Request  for 
Comments  on  Environmental  issues 

January  15.  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  wiU  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Line  280  Replacement  Project 
involving  construction,  operation,  and 
abandonment  of  facilities  by  Dominion 
Transmission,  Inc.  (DTI)  in 
Pennsylvania.'  This  EA  wiU  be  used  by 
the  Commission  in  its  decision-making 
process  to  determine  whether  the 
project  is  in  the  public  convenience  and 
necessity. 

U  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 


the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fell 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natiual  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  was  attached  to  the  project 
notice  DTI  provided  to  landowners. 
This  fact  sheet  addresses  a  number  of 
typically  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  It  is  available  for  viewing 
on  the  FERC  Internet  website 
(www.ferc.gov). 

Summary  of  the  Proposed  Pro|ect 

DTI  proposes  to  abandon  in  place 
approximately  71  miles  of  its  existing 
LN-280  pipeline  and  5  miles  of  its 
existing  LN— 4  pipeline  in  Cameron, 
Clinton,  Elk,  Potter,  and  Tioga  Counties, 
Pennslyvania.  In  order  to  replace  the 
capacity  lost  by  the  pipeline 
abandonment,  EHl  also  proposes  to 
install  two  additional  compressor  units, 
each  rated  for  1,775  horsepower,  at  its 
existing  Ardell  Compressor  Station  in 
Elk  Coimty,  Pennsylvania. 

Abandonment  of  LN-280  and  LN-4 
would  reqiiire  no  additional  land,  since 
the  pipelines  would  be  left  in  place.  DTI 
would  retain  ownership  of  the  existing 
right-of-way.  Construction  of  the 
proposed  facilities  at  the  existing  Ardell 
Compressor  Station  would  require  about 
11.5  acres  of  land.  Of  this  11.5  acres, 
approximately  1.9  acres  wouild  be 
required  for  the  station  expansion  and 
for  new  right-of-way.  The  remaining  9.6 
acres  would  occur  on  the  existing 
station  or  existing  right-of-way. 

TheEAProcess 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Conunission  to 
take  into  account  the  environmental 
impacts  that  coiild  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 


'  DTI's  application  was  filed  with  the 
Commission  under  Section  7  of  the  Natural  Gas  Act 
and  Part  157  of  the  Commission's  regulations. 


2  "We",  "us",  and  "our"  refer  to  the 
enviroiunental  staff  of  the  Office  of  Enet^  Projects 
(OEP). 
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in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
will  address  in  the  EA.  All  comments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents    • 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  imder  these  general 
headings: 

•  geology  and  soils; 

•  land  use; 

•  air  quality  and  noise; 

•  endangered  and  threatened  species; 

•  cultiual  resources; 

•  vegetation  and  wildlife; 

•  public  safety. 

We  will  not  discuss  impacts  to  water 
resources,  fisheries,  and  wetlands  since 
they  are  not  present  in  the  project  area, 
or  would  not  be  affected  by  the 
proposed  facilities.  We  will  also 
evaluate  possible  alternatives  to  the 
proposed  project  or  portions  of  the 
project,  and  make  recommendations  on 
how  to  lessen  or  avoid  impacts  on  the 
various  resource  areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  comments  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state, 
and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 


Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations),  and  measures  to 
avoid  or  lessen  environmental  impact. 
The  more  specific  your  comments,  the 
more  useful  they  will  be.  Please 
carefully  follow  these  instructions  to 


ensure  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  letter  to:  Linwood  A.  Watson,  Jr., 
Acting  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  St., 
N.E.,  Room  lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  1. 

•  Reference  Docket  No.  CP02-9-000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  14.  2002. 

Comments  may  also  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  under  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  conunents  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account."  Due  to  current 
events,  we  cannot  guarantee  that  we 
will  receive  mail  on  a  timely  basis  from 
the  U.S.  Postal  Service,  and  we  do  not 
know  how  long  this  situation  will 
continue.  However,  we  continue  to 
receive  filings  fi^m  private  mail 
delivery  services,  including  messenger 
services,  in  a  reliable  manner.  The 
Commission  encourages  electronic  filing 
of  any  comments  or  interventions  or 
protests  to  this  proceeding.  We  will 
include  all  comments  that  we  receive 
within  a  reasonable  time  frame  in  oiur 
environmental  analysis  of  this  project. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214)  (see  appendix  1).^  Only 


3  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically.  The 
appendices  referenced  in  this  notice  are  not  being 
printed  in  the  Federal  Register.  Copies  are  available 
on  the  Commission's  website  at  the  "RIMS"  link  or 
from  the  Commission's  Public  Reference  and  Files 
Maintenance  Branch.  888  First  Street,  N.E., 
Washington.  DC  20426.  or  call  (2021  208-1371.  For 


interveners  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC 
website  (www.ferc.gov)  using  the 
"RIMS"  link  to  information  in  this 
docket  number.  Click  on  the  "RIMS" 
link,  select  "Docket  #"  from  the  RIMS 
Menu,  and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  helpline  can  be  reached  at  (202) 
208-2222. 

Similarly,  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  doctmients  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  website,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  helpline  can  be  reached  at  (202) 
208-2474. 

Linwood  A.  Watson,  fr.. 

Acting  Secretary. 

(FR  Doc.  02-1461  Filed  1-18-02;  8:45  am] 

BailNG  C006  6717-01-P 


DEPARTMEtfT  OF  ENERGY 

Federal  Energy  Regulatbry 
Commission 

[Dockat  No.  CP02-44-000.  OockM  No. 
CP02-46-000,  and  DocfcM  No.  CP02-53- 
000] 

Dominion  Transmission,  Inc., 
Tennessee  Gas  Pipeline  ComfMny, 
National  Fuel  Gas  Supply  Corporation 
Dominion  Transmission,  Inc.;  Notice  of ' 
intent  To  Prepare  an  Envfconmentai 
Assessment  for  the  Leidy  Extension 
Protect  and  Request  for  Commsnts  on 
Environmental  Issues 

January  15,  2002. 

The  staff  of  the  Federal  Energy 
RegiJatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
the  Leidy  Extension  Project  in  Potter 
County,  Pennsylvania  involving 


instructions  on  connecting  to  RIMS  refer  to  the  last 
page  of  this  notice.  Copies  of  the  appendices  were 
sent  to  all  those  receiving  this  notice  in  the  mail. 
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construction  and  operation  of  natural 
gas  pipeline  fecilities.  Dominion 
Transmission,  Inc.  (Dominion), 
proposes  to  add  compression  under 
Docket  No.  CP02-44-000.  Tennessee 
Gas  Pipeline  Company  (Tennessee) 
proposes  to  bmld  the  Ellisbiug 
Compressor  Station  under  Docket  No. 
CP02-46-000.  National  Fuel  Gas  Supply 
Corporation  (National)  and  Dominion 
propose  to  add  compression  and  uprate 
their  jointly-owned  Ellisburg-Leidy  Line 
under  Docket  No.  CP02-53-000.1  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  projects  ^  are  in 
the  public  convenience  and  necessity. 

Ifyou  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
pipeline  company  representative  about 
the  acquisition  of  an  easement  to 
construct,  operate,  and  maintain  the 
proposed  facilities.  The  pipeline 
company  would  seek  to  negotiate  a 
mutually  acceptable  agreement. 
However,  if  the  project  is  approved  by 
the  Commission,  that  approval  conveys 
with  it  the  right  of  eminent  domain. 
Therefore,  if  easement  negotiations  fail 
to  produce  an  agreement,  the  pipeline 
company  could  initiate  condemnation 
proceedings  in  accordance  with  state 
law.  

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  addresses  a  number  of 
typicaUy  asked  questions,  including  the 
use  of  eminent  domain  and  how  to 
participate  in  the  Commission's 
proceedings.  This  fact  sheet  can  be 
viewed  on  the  FERC  Internet  web  site 
{www.ferc.fod.us). 

Summarjr  of  the  Proposed  Project 

Dominion,  under  Docket  No.  CP02- 
44-000,  proposes  to  build  a  4,735- 
horsepower  (hp)  relay  compressor, 
along  with  an  associated  building  and 
access  driveway,  inside  the  fenced-in 
area  of  its  existing  Little  Greenlick  Relay 
Station.  The  Little  Greenlick  Relay 
Station  is  immediately  adjacent  to  the 
Greenlick  Compressor  Station 
containing  four  existing  compressors. 

Tennessee,  under  DtxJcet  No.  CP02- 
46-000,  proposes  to  build  a  new 
Ellisburg  Compressor  Station  and 
associated  meter  station.  This 


■  Tennessee's.  National's,  and  Dominion's 
applications  were  filed  with  the  Conunission  under 
section  7  of  the  Natural  Gas  Act  and  part  157  of  the 
Conunission's  regulations. 

'  These  three  component  projects  of  the  overall 
Leidy  Extension  Project  would  together  comprise 
the  facility  expansions  and  uf>grades  in  Potter 
County  necessary  for  the  shipment  of  an  additional 
150.000  dekathenns  per  day  (Dt/d)  of  natural  gas  to 
the  Leidy  Meter  and  Regulating  Station  in  Clinton 
County,  Pennsylvania. 


compressor  station  would  be  built  on 
newly  acquired  property  immediately 
adjacent  to  the  Dominion's  existing 
Ellisburg  Storage  Field  Compressor 
Station.  The  Ellisburg  Compressor 
Station  would  include  two  gas-driven 
2,365-hp  compressors  and  an  associated 
compressor  building,  gas  cooler,  and  an 
atixiliary  building.  Tennessee  would 
construct  the  meter  station  in  a 
previously-disturbed  fenced-in  area 
within  Dominion's  Ellisburg  Storage 
Field  Compressor  Station. 

National,  under  Docket  No.  CP02-53- 
000,  proposes  to  build  an  8,070-hp 
compressor  and  an  associated  building 
in  a  previously-disturbed  fenced-in  area 
within  National's  Ellisburg  Compressor 
Station.  National  and  Dominion  would 
jointly  own  this  compressor.  National 
would  also  uprate  the  maximum 
allowable  operating  pressure  (MAOP)  of 
their  jointly-owned  41-mile-long,  24- 
inch-diameter  Ellisburg-Leidy  line  by 
replacing  two  block  valves  and 
installing  one  new  block  valve  at 
milepost  (MP)  1.3.  The  two  block  valves 
to  be  modified  are  at  MP  0.0  inside 
National's  Ellisburg  Compressor  Station 
and  at  MP  34.2  at  Kettle  Creek. 
Dominion  would  make  abovegroimd 
modifications  to  the  Leidy  M&R  Station 
(owned  jointly  with  National)  at  the 
southern  end  of  the  Ellisburg-Leidy  Line 
separately  imder  sections  2.55(a)  and 
157.211  of  the  Commission's 
regulations. 

The  locations  of  the  facilities  for  the 
Leidy  Extension  Project  are  shown  in 
appendix  1.^ 

Land  Requirements  for  Constmction 

Construction  of  the  4,735-hp  relay 
compressor  in  the  Little  Greenlick  Relay 
Station  would  require  5.24  acres  of 
previously-disturbed  land  within  the 
station.  Construction  of  two  gas-driven 
2,365-hp  compressors  for  the  proposed 
Ellisburg  Compressor  Station  would 
require  5.16  acres  of  which  2.27  acres 
would  be  restored  and  allowed  to  revert 
to  its  former  use  following  construction. 
A  small  area  of  previously-disturbed 
groiuid  within  Dominion's  adjacent 
Ellisburg  Storage  Field  Compressor 
Station  would  be  required  for 
construction  of  a  new  meter  station.  In 
addition,  0.5  acre  would  be  used  for 
access  roads  along  the  Ellisburg  Storage 
Field  Compressor  Station. 


^  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  Register.  Copies  are 
available  on  the  Commission's  website  at  the 
"RIMS"  link  or  from  the  Commission's  Public 
Reference  and  Files  Maintenance  Branch,  888  First 
Street,  NE.,  Washington,  DC  20426,  or  call  (202) 
208-1371.  For  instructions  on  connecting  to  RIMS 
refer  to  the  last  page  of  this  notice.  Copies  of  the 
appendices  were  sent  to  all  those  receiving  this 
notice  in  the  mail. 


Construction  of  the  8,070-hp 
compressor  and  an  associated  building 
would  require  use  of  a  previously- 
disturbed  fenced-in  area  within 
National's  Ellisbtirg  Compressor  Station. 
Uprating  the  MAOP  of  the  41 -mile-long 
Ellisburg-Leidy  Pipeline  would  require 
temporary  use  of  0.11  acre  of  existing 
mowed  right-of-way  at  MP  1.33  of  the 
Ellisbuig-Leidy  Pipeline  for  installation 
of  a  new  block  valve.  No  ground 
disturbance  would  be  required  for  the 
modification  of  the  two  block  valves  at 
MPs  0.0  and  34.2. 

The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Comjnission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  reqiiires  us  ^  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping".  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  Notice  of 
Intent,  the  Commission  requests  public 
comments  on  the  scope  of  the  issues  it 
Mdll  address  in  the  EA.  Allcomments 
received  are  considered  during  the 
preparation  of  the  EA.  State  and  local 
government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern. 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  the 
construction  and  operation  of  the 
proposed  project  under  these  general 
headings: 

•  Geology  and  soils 

•  Water  resources,  fisheries,  and 
wetlands 

•  Vegetation  and  wildlife 

•  Endangered  and  threatened  species 

•  Ihiblic  safety 

•  Land  use 

•  Cultural  resources 

•  Air  and  noise  quality 

•  Hazardous  waste 

We  will  also  evaluate  possible 
alternatives  to  the  proposed  project  or 
portions  of  the  project,  and  make 
recommendations  on  how  to  lessen  or 
avoid  impacts  on  the  various  resource 
areas. 

Our  independent  analysis  of  the 
issues  will  be  in  the  EA.  Depending  on 
the  conunents  received  during  the 
scoping  process,  the  EA  may  be 
published  and  mailed  to  Federal,  state. 


4  "We",  "us",  and  "our"  refer  to  the 
enviroiunental  staff  of  the  Office  of  Energy  Projects 
iOEP). 
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and  local  agencies,  public  interest 
groups,  interested  individuals,  affected 
landowners,  newspapers,  libraries,  and 
the  Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

To  ensure  your  comments  are 
considered,  please  carefully  follow  the 
instructions  in  the  public  participation 
section  below. 

Currently  Identified  Environmental 
Issues 

We  have  already  identified  several 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 
Tennessee,  National  and  Dominion. 
This  preliminary  list  of  issues  may  be 
changed  based  on  your  comments  and 
our  analysis. 

•  Impacts  to  Rose  Lake  Run  from  (1) 
the  clearing  of  5.16  acres  of  vegetation 
and  from  disturbance  of  a  hazardous 
waste  remediation  site  adjacent  to 
Tennessee's  proposed  Ellisburg 
Compressor  Station,  and  (2) 
construction  activities  at  National's 
Ellisburg  Compressor  Station  v«thin    f 
which  Rose  L^e  Run  crosses. 

•  Noise  increases  for  noise  sensitive 
areas  near  Tennessee's  proposed 
Ellisburg  Compressor  Station. 


Public  Participation 

You  can  make  a  difiierence  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal,  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  yoiu 
comments  are  received  in  time  and 
properly  recorded: 

Send  an  original  and  two  copies  of 
your  letter  to:  Linwood  A.  Watson,  Jr., 
Acting  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First  St., 
NE.,  Room  lA,  Washington,  DC  20426. 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  2. 

•  Reference  Docket  Nos.  CP02-44- 
000,  CP02-46-000,  and  CP02-53-000. 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  February  15,  2002. 


Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/www.ferc.gov  under  the  "e-Filing"  link 
and  link  to  the  User's  Guide.  Before  you 
can  file  comments  you  will  need  to 
create  an  account  which  can  be  created 
by  clicking  on  "Login  to  File"  and  then 
"New  User  Account." 

Due  to  current  events,  we  cannot 
guarantee  that  we  will  receive  mail  on 
a  timely  basis  from  the  U.S.  Postal 
Service,  and  we  do  not  know  how  long 
this  situation  will  continue.  However, 
we  continue  to  receive  filings  from 
private  mail  delivery  services,  including 
messenger  services  in  a  reliable  maimer. 
The  Commission  encourages  electronic 
filing  of  any  comments  or  interventions 
or  protests  to  this  proceeding.  We  will 
include  all  comments  that  we  receive 
within  a  reasonable  time  frame  in  our 
environmental  analysis  of  this  project. 

Becoming  an  Intervenor 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an  "intervenor". 
Intervenors  play  a  more  formal  role  in 
the  process.  Among  other  things, 
intervenors  have  the  right  to  receive 
copies  of  case-related  Commission 
documents  and  filings  by  other 
intervenors.  Likewise,  each  intervenor 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervenor  you  must 
file  a  motion  to  intervene  according  to 
rule  214  of  the  Commission's  rules  of 
practice  and  procediu«  (18  CFR 
385.214)  (see  appendix  2).^  Only 
intervenors  have  the  right  to  seek 
rehearing  of  the  Commission's  decision. 
Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
envfronmental  comments  considered. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  (202)  208-1088  or  on  the  FERC  web 
site  (www.ferc.fed.us)  using  the  "RIMS" 
link  to  information  in  this  docket 
number.  Click  on  the  "RIMS"  link. 


select  "Docket  #"  frt>m  the  RIMS  Menu, 
and  follow  the  instructions.  For 
assistance  with  access  to  RIMS,  the 
RIMS  help  line  can  be  reached  at  (202) 
208-2222. 

Similarly;  the  "CIPS"  link  on  the 
FERC  Internet  website  provides  access 
to  the  texts  of  formal  documents  issued 
by  the  Commission,  such  as  orders, 
notices,  and  rulemakings.  From  the 
FERC  Internet  web  site,  click  on  the 
"CIPS"  link,  select  "Docket  #"  from  the 
CIPS  menu,  and  follow  the  instructions. 
For  assistance  with  access  to  CIPS,  the 
CIPS  help  line  can  be  reached  at  (202) 
208-2474. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-1463  Filed  1-18-02;  8:45  am) 

MLUNO  COOe  6717-01-# 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  January  11,  2002,  67  FR 
1460. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 
MEETING:  January  16.  2002  (30  Minutes 
Following  Regular  Commission 
Meeting). 

CHANGE  IN  THE  MEETING:  The  Closed 
Meeting  scheduled  for  January  16,  2002, 
has  been  cancelled. 

Linwood  A.  Watson,  )r.. 

Acting  Secretary. 

[FR  Doc.  02-1564  Filed  1-16^2;  4:20  pm] 

BIUJNQ  COOE  6717-01-P 


*  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments -electronically. 


DEPARTMENT  OF  ENERGY 

FMlersI  Energy  Regulatory 
Commission 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  01/11/2002.  67  FR 

1460. 

PREVIOUSLY  ANNOUNCED  TIME  AND  DATE  OF 

MEETING:  January  16,  2002. 10:00  a.m. 

CHANGE  IN  THE  MEETING:  The  following 
Docket  Nos.  and  Companies  have  been 
added  as  Item  M-1.  to  the  Commission 
Agenda  of  January  16,  2002: 
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Item  No. 

Docket  No.  and  Company 

M-1  

RM02-4-000,  Rule  Regarding 
Critical  Energy  Infrastmcture 
Infomiation. 

PL02-1-000.  Policy  Statement 
on  the  Treatment  of  Pre- 
viously Public  Documents. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1576  Filed  1-16-02;  4:55  pm) 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7131-21 

Agency  Information  Collection 
Activitiee:  Continuing  Collection; 
Comment  Request;  RCRA  Expanded 
Public  Participation         i 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.],  this  notice  announces  that 
EPA  is  planning  to  submit  the  following 
continuing  Information  Collection 
Request  [ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  RCRA 
Expanded  Public  Participation,  EPA  ICR 
Number  1688.04,  OMB  Control  Number 
2050-0149  (expiration  date  May  31, 
2002).  Before  submitting  the  ICR  to 
OMB  for  review  and  approval,  EPA  is 
soliciting  comments  on  specific  aspects 
of  the  proposed  information  collection 
as  described  below. 

DATES:  Comments  must  be  submitted  on 
or  before  March  25,  2002. 

ADDRESSES:  Commenters  must  send  an 
original  and  two  copies  of  their 
comments  referencing  Docket  Number 
F-2001-R3IP-FFFFF  to  RCRA  Docket 
Information  Center,  Office  of  Solid 
Waste  (5305G)  United  States 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC,  20460. 
Hand  deliveries  of  comments  should  be 
made  to  the  Arlington,  VA  address 
listed  below.  Comments  may  also  be 
submitted  electronically  by  sending 
electronic  mail  through  the  Internet  to: 
rcra-docket@epamail.gov.  Comments  in 
eletronic  format  should  also  be 
identified  by  the  Docket  Number  F- 
2001-R3IP-FFFFF.  All  electronic 
comments  must  be  submitted  as  an 
ASCn  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
The  official  record  for  this  action  will  be 
kept  in  paper  form.  Accordingly,  EPA 


will  transfer  all  comments  received 
electronically  into  paper  form  and  place 
them  in  the  official  record,  which  will 
also  include  all  comments  submitted 
directly  in  writing.  The  official  record  is 
the  paper  record  maintained  in  the 
RCRA  Information  Center  (the  RIC 
address  is  listed  above  in  this  section). 
Commenters  should  not  submit  any 
confidential  business  information  (CBI) 
electronically.  An  original  and  two 
copies  of  CBI  must  be  submitted  tmder 
separate  cove  to:  RCRA  CBI  Docimient 
Control  Officer,  Office  of  Solid  Waste 
(5303W).  United  States  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Mailcode  5305W,  Washington,  DC, 
20460.  Public  comments  and  supporting 
materials  are  available  for  viewing  in 
the  RCRA  Information  Center  (RIC), 
located  at  Crystal  Gateway,  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington,  VA.  The  RIC  is  open  fitim  9 
a.m.  to  4  p.m.  Monday  through  Friday, 
excluding  federal  holidays.  To  review 
docket  materials,  it  is  recommended 
that  the  public  make  an  appointment  by 
calling  (703)  603-9230.  The  public  may 
copy  a  maximum  of  100  pages  from  any 
regulatory  docket  at  no  charge. 
Additional  copies  are  $0.15/page.  This 
notice  and  the  supporting  dociunents 
that  detail  the  ICR  renewal  are  also 
available. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information,  contact  the  RCRA 
Hotline  at  800-424-9346  or  TDD  800- 
553-7672  (hearing  impaired).  In  the 
Washington,  DC  metropolitan  area,  call 
(703)  412-9810  or  TDD  (703)  412-3323. 
For  more  detailed  information  on 
specific  aspects  of  this  rulemaking, 
contact  Toshia  King,  Office  of  Solid 
Waste  (5303W),  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue.  NW.,  Washington,  DC,  20460, 
(703) 308-7033, 
l^ng.  Toshia@epamaiI.epa.gov. 

The  docket  index  and  some 
supporting  documents  in  the  docket  for 
this  ICR  are  available  in  electronic 
format  on  the  Internet  at  http:// 
www.epa.gov/epaoswer/hazwaste/ 
permit/ pub~icr.htm>. 

We  will  keep  the  official  record  for 
this  action  in  paper  form.  The  official 
record  is  the  paper  record  maintained  at 
the  RCRA  Information  Center,  also 
referred  to  as  the  Docket,  at  the  address 
provided  in  the  ADDRESSES  section  at 
the  beginning  of  this  docimient. 
SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  owners  and 
operators  of  facilities  that  treat,  store,  or 
dispose  of  hazardous  waste  to  comply 
with  standards,  under  Section  3004  of 


RCRA,  that  are  necessary  to  protect 
human  health  and  the  environment. 

Title:  RCRA  Expanded  Public 
Participation;  EPA  ICR  Number  1688.04. 
OMB  control  Number  2050-0149, 
expiration  date:  05/31/2002. 

Abstract:  Congress  gave  EPA  broad 
authority  to  provide  for  public 
participation  in  the  RCRA  permitting 
process.  EPA  promulgated  requirements 
for  providing  additional  opportunities 
for  the  public  to  be  involved  in  the 
RCRA  permitting  process  at  40  CFR  part 
124, 124.31  through  124.33  and  40  CFR 
part  270,  270.62  and  270.66.  The  part 
124  requirements  apply  to  all  types  of 
hazardous  waste  treatment,  storage,  and 
disposal  facilities,  unless  exempted 
imder  a  specific  section;  the  part  270 
requirements  apply  only  to  hazardous 
waste  combustors  planning  trial  bums. 

The  public  participation  regulations 
at  parts  124  and  270  were  promulgated 
by  EPA  imder  the  authority  of  subtitle 
C  in  RCRA  to  provide  earlier  and  better 
public  participation  in  the  hazardous 
waste  facility  permitting  process.  In 
summary  the  regulations  require  a 
permit  applicant  to  provide  notice  of 
and  hold  an  informal  meeting  with  the 
public  before  submitting  a  part  B 
application,  and  to  submit  a  summary  of 
the  meeting  to  the  agency  {§  124.31). 
This  meeting  is  the  earliest  formal  step 
in  the  RCRA  permitting  process.  The 
agency  is  required  to  issue  a  public 
notice  when  it  receives  an  application 
(§  124.32).  The  notice  informs  the 
recipient  that  the  facility  has  submitted 
a  permit  application  for  agency  review. 
Certain  facilities  (as  decided  by  the 
agency  director  on  a  case-by-case  basis) 
are  required  to  set  up  and  maintain  an 
information  repository  (§  124.33). 
Lastly,  the  agency  is  required  to  issue  a 
public  notice  of  an  upcoming  trial  bum 
at  a  permitted  hazardous  waste 
combustion  facility  (§§  270.62(b)((6)  and 
270.66(d)(3)),  or  at  a  hazardous  waste 
combustion  facility  operating  under 
interim  status  (§§  270.62(d)  and 
270.66(g)). 

This  information  collection  targets  the 
reporting  frequency  and  requirements  of 
the  permit  and  assures  public 
involvement  regulations  are  met  by 
owners  or  operators.  The  reporting 
frequency  is  essential  to  assure  that  any 
changes  in  the  trial  bum  plans  or  in  the 
anticipated  pennit>application  contents 
are  made  known  to  EPA  and  to  the 
public.  The  requirements  in  this  mle  are 
also  consistent  with  EPA's  current 
policies  on  public  participation.  In 
December  of  2000,  EPA  requested 
public  comment  on  its  Draft  2000  Public 
Involvement  Policy  (65  FR  82335; 
December  28.  2000).  The  draft  policy 
updates  an  earlier  policy  issued  in  1981. 
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Among  other  things,  the  draft  policy 
calls  for  a  strengthened  commitment  to 
meaningful  public  involvement,  greater 
attention  to  the  specific  concerns  and 
interest  of  affected  people  and  entities, 
and  use  of  a  wider  variety  of  public 
involvement  techniques.  In  this  regard, 
the  RCRA  Expanded  Public 
Participation  Rule  can  serve  as  an 
example  to  other  EPA  programs  of  how 
to  achieve  many  of  the  goals  of  the 
policy.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information  ^ 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
Burden  Statement:  EPA  estimated 
respondent  burden  hours  for  the 
information  collection  requirements 
associated  with  the  pre-application 
meeting  and  the  information  repository 
requirements.  The  estimated  number  of 
likely  respondents  subject  to  pubic 
participation  activities  required  under 
this  collection  of  information  is  33.  The 
total  annual  burden  to  respondents,  as 
estimated  for  all  public  participation 
reporting  and  recordkeeping  activities 
under  this  collection  of  information  is 
3,005  hours.  The  total  estimated  average 
annual  burden  cost  to  respondents 
required  to  perform  public  participation 
activities  under  this  information 
collection  request  is  $162,834  ($159,425 
in  labor  cost,  $546  in  total  capital  cost, 
and  $2,863  in  O&M  cost).  The  estimates 
for  O&M  cost  include  preparation  of 
multilingual  notices  and  the  purchase  of 
a  file  cabinet  to  retain  copies  and  other 
required  documentation.  Burden  means 
the  total  time,  effort,  or  financial 
resources  expended  by  persons  to 
generate,  maintain,  retain,  or  disclose  or 


provide  information  to  or  for  a  Federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  January  15,  2002. 
Matthew  Hale, 

Deputy  Director,  Office  of  Solid  Waste. 
(FR  Doc.  02-1498  Filed  1-18-02;  8:45  am] 
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Guidelines  on  Awarding  Section  319 
Grants  to  Indian  Tribes  in  FY  2002 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

summary:  EPA  has  developed  guidelines 
for  awarding  Clean  Water  Act  section 
319  nonpoint  source  grants  to  Indian 
tribes  in  FY  2002.  As  was  the  case  in  FY 
2002  and  2001,  Congress  has  authorized 
EPA  to  award  nonpoint  source  pollution 
control  grants  to  Indian  tribes  under 
section  319  of  the  Clean  Water  Act  in 
FY  2002  in  an  amount  that  exceeds  the 
statutory  cap  (in  section  518(f)  of  the 
Clean  Water  Act)  of  V3%  of  the  total  319 
appropriation.  The  guidelines  are 
intended  to  assist  all  tribes  that  have 
approved  nonpoint  source  assessments 
and  management  programs  and  also 
have  "treatment-as-a-state"  status  to 
receive  Section  319  funding  to  help 
implement  those  programs.  The 
guidelines  describe  the  process  for 
awarding  base  funding  in  FY  2002, 
including  submissions  of  proposed 
work  plans.  The  guidelines  also 
describe  the  competitive  process  and 
schedule  to  select  watershed  projects  for 
FY  2002  funding,  including  submissions 
of  watershed  project  summaries  and  the 
selection  criteria  for  funding  watershed 
projects. 

DATES:  The  guidelines  are  effective 
January  22,  2002. 
ADDRESSES:  Persons  requesting 
additional  information  or  a  complete 
copy  of  the  document  should  contact  Ed 


Drabkowski  at  (202)  260-7009; 
drabkowski.ed@epa.gov:  or  U.S. 
Environmental  Protection  Agency 
(4503F).  1200  Pennsylvania  Avenue, 
NW. ,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  requesting  additional 
information  or  complete  copy  of  the 
document  should  contact  Ed 
Drabkowski  at  (202)  260-7009; 
drabkowski.ed@epa.gov;  or  U.S. 
Environmental  Protection  Agency 
(4503F),  1200  Pennsylvania  Avenue, 
NW.  Washington.  DC  20460.  The 
complete  text  of  today's  guidelines  is 
also  available  on  EPA's  Internet  site  on 
the  Nonpoint  Source  Control  Branch 
homepage  at  http://www.epa.gov/owow/ 
nps. 

SUPPLEMENTARY  INFORMATION:  The  full 
text  of  the  Guidelines  on  Awarding 
Section  319  Grants  to  Indian  Tribes  in 
FY  2002  is  published  below. 

Dated:  December  27,  2001. 
Suzanne  E.  Schwartz, 
Acting  Director.  Office  of  Wetlands,  Oceans, 
and  Watersheds. 


Memorandum 

Subject:  Guidelines  on  Awarding 
Section  319  Grants  to  Indian  Tribes  in 
FY  2002. 

From:  Suzanne  E.  Schwartz  (for) 
Robert  H.  Wayland  HI,  Director.  Office 
of  Wetlands,  Oceans  and  Watersheds. 

To:  EPA  Regional  Water  Division 
Directors.  Regional  Tribal  Coordinators/ 
Program  Managers,  Tribal  Caucus,  EPA 
Tribal  Operations  Committee. 

I  am  very  pleased  to  report  that 
Congress  has,  for  the  third  year  in  a  row, 
authorized  EPA  to  award  nonpoint 
source  pollution  control  grants  to  Indian 
tribes  under  section  319  of  the  Clean 
Water  Act  ("CWA")  in  FY  2002  in  an 
amount  that  exceeds  the  statutory  cap 
(in  section  518(fl  of  the  CWA)"  of  V3% 
of  the  total  319  appropriation.  This  will 
enable  all  of  the  tribes  that  have 
approved  nonpoint  source  assessments 
and  management  programs  and 
"treatment-as-a-State"  ("TAS")  status 
(hereinafter  referred  to  as  "approved 
tribes")  by  January  30.  2002,  to  be 
eligible  to  receive  Section  319  funding 
to  help  implement  those  programs. 

The  repeated  allowance  of  increased 
funding  for  tribal  nonpoint  source 
("NPS")  programs  in  FY  2002  reflects 
Congress'  continuing  recognition  that 
Indian  tribes  need  and  deserve 
increased  financial  support  to 
implement  nonpoint  source  programs 
that  address  critical  water  quality 
concerns  on  tribal  lands.  EPA  shares 
this  view  and  will  continue  to  work 
closely  with  the  tribes  to  assist  them  in 
developing  and  implementing  effective 
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tribal  nonpoint  source  poltution 
programs.  To  date,  EPA  has  already 
approved  66  tribal  nonpoint  source 
management  programs,  covering  more 
than  35  million  acres  of  land 
(representing  more  than  71%  of  all 
Indian  country),  and  we  e^qiect  to 
approve  additional  programs  in  FY 
2002. 

As  was  the  case  last  year,  the  new 
authorization  to  exceed  V3%  applies 
only  to  the  current  year  (FY  2002).  As 
in  the  past,  EPA  will  work  with  the 
tribes  to  continue  to  demonstrate  that 
increased  319  funds  for  tribes  can  be 
used  efiiectively  to  achieve  water  qucility 
improvement.  We  were  pleased  by  the 
high  quality  of  the  tribes'  work  plans 
that -formed  the  basis  of  the  grants 
awarded  to  tribes  in  FY  2001 ,  which 
included  both  base  grants  for  all 
approved  tribes  as  well  as  grants  for 
specific  watershed  projects  awarded  to 
forty-five  of  these  tribes  through  a 
competitive  process.  We  believe  that  the 
tribes  and  EPA  succeeded  in  directing 
the  FY  2001  grants  towards  high- 
priority  activities  that  will  produce  on- 
the-ground  results  that  provide 
improved  water  quality.  We  believe  that 
this  success  warrants  continued 
substantial  investment  of  319  grant 
dollars  in  FY  2002  to  address  the 
extensive  NPS  control  needs  throughout 
Indian  country,  as  discussed  below.  In 
recognition  of  this  fact,  we  are  once 
again  authorizing  a  total  of  $6,000,000 
to  tribes  for  FY  2002. 

Smnmary  of  Process  for  FT  2002  Grants 
to  Tribes 

In  FY  2002,  we  will  set  aside 
$6,000,000  for  tribal  nonpoint  source 
grants.  This  amount  is  based  on  three 
factors: 

1.  We  will  continue  to  support  all 
eligible  tribes  with  base  grants. 

2.  We  will  award  base  funding  to 
eligible  tribes  as  follows: 

a.  $30,000  in  base  funding  will  be 
awarded  to  eligible  tribes  whose  land 
area  is  less  than  1,000  square  miles 
(640,000  acres). 

b.  $50,000  in  base  funding  will  be 
awarded  to  eligible  tribes  whose  land 
area  is  greater  than  1,000  square  miles 
(640,000  acres). 

3.  We  will  award  the  remaining  funds 
to  eligible  tribes  through  a  competitive 
process  to  support  the  implementation 
of  priority  watershed  projects. 

Detailed  Discussion  of  Process  for  FY 
2002  Grants  to  Triiies 


as  of  January  30,  2002,  will  receive  base 
funding  based  on  the  following  land 
area  scale: 


1.  Base  Funding 

Each  tribe  that  has  an  approved 
nonpoint  source  assessment  and 
management  program  (and  TAS  status) 


Square  miles  (acres) 

Base 
amount 

Less  than  1 ,000  sq.  mi.  (less 
than  640.000  acres) 

$30,000 

Over  1,000  sq.  mi.  (over 
640.000  acres)  

50,000 

EPA  considered  whether  other  factors 
such  as  population  and  water  resoiuces 
should  be  used,  in  addition  to  or  instead 
of  land  area,  to  distinguish  tribes  with 
the  greatest  needs  from  other  tribes.  EPA 
recognizes  that  each  of  these  factors  is 
relevant  and  in  some  circimistances 
significant.  EPA  ultimately  chose  land 
area  as  the  deciding  factor  for  a  cutofi 
because  nonpoint  source  pollution  is 
strongly  related  to  land  use;  thus  land 
area  is  a  reasonable  criterion  that 
generally  is  highly  relevant  to 
identifying  tribes  with  the  greatest 
needs  (recognizing  that  many  tribes 
have  needs  that  significantly  exceed 
available  resources). 

The  base  funding  as  outlined  above 
may  be  used  for  a  range  of  activities  that 
implement  the  tribe's  approved  NPS 
management  program,  including  hiring 
a  program  coordinator;  conducting 
nonpoint  source  education  programs; 
providing  training;  and  implementing, 
alone  or  in  conjunction  with  other 
agencies  or  other  funding  sources,  on- 
the-ground  watershed  projects.  In 
general,  this  base  funding  should  not  be 
used  for  assessment  activities. 

Each  tribe  that  requests  base  funding 
must  submit  to  the  appropriate  EPA 
Regional  office  a  proposed  work  plan 
that  conforms  to  applicable  legal 
requirements  (see  40  CFR  35.505  and 
35.507)  and  is  consistent  with  the  tribe's 
approved  nonpoint  source  management 
program.  This  proposed  work  plan 
should  clearly  describeeach  significant 
category  of  activity  to  be  funded;  the 
roles  of  any  federal,  local,  or  other 
partners  in  completing  each  activity;  the 
schedule  and  budget  for  implementing 
funded  activities;  and  the  outputs  to  be 
produced  by  performance  of  the 
activity.  Outputs  of  activities  should  be 
quantified;  results  of  projects  should  be 
measurable  and  indicators  to  do  so 
clearly  stated.  Tribes  should  submit 
their  proposed  work  plans  to  their 
appropriate  Regional  office  by  March  4, 
2002.  If  a  tribe  does  not  submit  an 
approvable  proposed  work  plan  by  that 
date,  its  allocated  amount  will  be  added 
to  the  competitive  pool,  discussed 
immediately  below,  which  will  be  used 
to  fund  tribal  NPS  program  and 
watershed  project  priorities. 


Regions  should  work  with  the  tribes 
to  expeditiously  award  the  base  grants. 
However,  if  the  tribe  will  be  awarded 
additional  funds  to  implement  a 
watershed  project,  as  discussed  below, 
the  tribe  or  the  Region  may  prefer 
combining  the  formal  process  for 
submission  of  the  final  application  for 
both  the  base  and  competitive  funds. 
Regions  should  confer  with  their  tribes 
and  endeavor  to  proceed  in  a  manner 
and  on  a  schedule  that  is  most 
compatible  with  the  tribes'  and  Regions' 
needs  and  preferences. 

2.  Competitive  Funding:  Process  and 
Schedule  to  Select  Watershed  Projects 
for  FY  2002  Funding 

The  remaining  funds  will  be  awarded 
to  tribes  that  have  approved  nonpoint 
source  management  programs  as  of 
January  30,  2002,  on  a  competitive  basis 
to  provide  funding  for  on-the-ground 
nonpoint  source  watershed  projects  that 
are  designed  to  achieve  additional  water 
quality  improvement.  Each  selected 
project  will  be  eligible  to  receive  up  to 
$150,000,  depending  on  the 
demonstrated  need.  The  funds  will  be 
awarded  using  the  process  described 
below. 

a.  Watershed  Project  Review  Conmiittee 

As  we  did  for  the  FY  2001  grants,  EPA 
will  establish  a  Watershed  Project 
Review  Committee  comprised  of  nine 
EPA  staff,  including  three  EPA  Regional 
Nonpoint  Source  Coordinators,  three 
EPA  Regional  Tribal  Coordinators,  two 
staff  members  of  the  Nonp6int  Source 
Control  Branch,  and  one  staff  member  of 
the  American  Indian  Environmental 
Office.  The  committee  will  then  make 
funding  decisions  in  accordance  with 
the  process  described  below. 

b.  Watershed  Project  Summaries 

Tribes  that  have  approved  nonpoint 
source  assessments  and  management 
programs  as  well  as  TAS  status  as  of 
January  30,  2002,  are  invited  to  apply 
for  watershed  project  funding  by 
submitting  watershed  project  summaries 
for  proposed  projects  up  to  a  maximum 
budget  of  $150,000.  (This  funding  is  in 
addition  to  the  base  funding  that  each 
approved  tribe  will  receive,  as  described 
above.)  Tribes  that  apply  for  funding  for 
watershed  projects  shoiild  submit  a  brief 
(e.g.,  3-5  pages)  smnmary  of  a 
watershed  project  implementation  plan 
by  March  4,  2002,  to  the  appropriate 
Q'A  Regional  office  for  initial  screening. 
(Complete  grant  applications  should  not 
be  submitted  imtil  after  projects  are 
selected,  pursuant  to  review  by  the 
Watershed  Project  Review  Committee, 
as  described  below.)  The  Regional  office 
will,  by  March  18,  2002,  forward  the 
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proposals  that  meet  the  required  criteria 
to  EPA  Headquarters  for  distribution  to 
the  Watershed  Project  Review 
Committee.  (E-mail  versions  would  be 
appreciated  where  possible  because         - 
they  can  be  shared  among  the  reviewers 
most  rapidly  and  easily.) 

The  watershed  project  summary 
should  outline  the  nonpoint  source 
pollution  problem  and  the  on-the- 
ground  improvement  to  be  addressed; 
the  project's  goals  and  objectives  and 
the  expected  water  quality  benefit  to  the 
receiving  waterbody;  the  lead 
implementing  agency  (either  the  tribe  or 
another  organization  authorized  by  the 
tribe  to  be  the  project  leader)  and  other 
agencies  that  will  be  authorized  to 
expend  project  funds;  the  types  of  best 
management  practices  or  measures  that 
will  be  implemented;  the  projected 
implementation  schedule;  the  project's 
budget  items  including  construction 
costs;  and  the  environmental 
performance  measures  that  will  be  used 
to  evaluate  the  success  of  the  project. 
Each  watershed  plan  summarj'  should 
be  clearly  written  with  enough  detail  to 
show  why  the  proposed  project  should 
be  selected  for  competitive  funding. 
This  is  critical  to  help  ensure  that  the 
best  projects  are  funded. 

c.  Selection  Criteria  for  Fimding 
Watershed  Projects 

In  ranking  the  projects,  each  reviewer 
on  EPA's  Watershed  Project  Review 
Committee  will  consider  the  extent  to 
which  the  following  factors  are  present 
in  each  project. 

1.  The  watershed  plan  summary 
includes  a  clear  and  specific 
identification  of  the  on-the-gro\md 
improvement  project  and  the  water 
quality  problem  to  be  addressed, 
including  the  pollutants  of  concern  and 
their  sources  (including  critical  areas  to 
be  treated,  if  known),  and  clearly 
describes  the  project  to  be  constructed 
or  installed. 

2.  Where  relevant,  the  watershed 
project  consists  of  implementation 
actions  or  load  calculations  that  are 
intended  to  help  restore  an  impaired 
waterbody  for  which  an  approved 
nonpoint  source  total  maximimi  daily 
load  (NPS  TMDL)  has  been  developed 
or  the  NPS  components  of  mixed-source 
TMDL's.  [Note:  EPA  recognizes  that 
most  tribes  have  not  yet  developed  NPS 
TMDLs.  However,  Section  319  funding 
may  be  used  to  develop  and  implement 
approved  NPS  TMDLs  for  any  303(d) 
listed  waterbody.  Where  a  tribe  has 
developed  a  relevant  water  quality 
standard  and  NPS  TMDL  and  seeks 
Section  319  funding  to  assist  in  the 
implementation  of  the  NPS  TMDL,  that 
should  be  considered  by  reviewers  to  be 


a  relevant  factor  supporting  the  funding 
request.] 

3.  The  proposed  project  is  listed  as  a 
priority  implementation  project  in  the 
tribal  NPS  management  program. 

4.  The  proposed  project  is  designed  to 
include  cooperation  and/or  combination 
of  resources  with  other  agencies  and 
other  parties  to  provide  additional 
technical  and/or  financial  assistance  to 
the  project. 

5.  The  watershed  plan  summary 
includes  a  clear  and  objective  statement 
of  the  project's  goals  and  objectives,  in 
terms  of  controlling  nonpoint  sources 
and/or  of  improving/protecting  water 
quality. 

6.  The  summary  identifies  the  best 
management  practices  or  measures  to  be 
implemented  and  the  location  where 
these  measures  and  practices  will  be 
implemented. 

7.  The  summary  outlines  the 
construction  cost  of  the  project  and  the 
amount  of  Section  319  grant  dollars  that 
are  requested,  not  to  exceed  $150,000. 
Please  note  that  a  40%  non-federal 
match  is  also  required.  However, 
pursuant  to  section  35.635(b),  EPA's 
Regional  Administrator  may  increase 
the  maximum  Federal  share  if  the  tribe 
or  intertribal  consortium  can 
demonstrate  in  writing  to  the 
satisfaction  of  the  Regional 
Administrator  that  fiscal  circumstances 
within  the  tribe  or  within  each  tribe  that 
is  a  member  of  the  intertribal 
consortium  are  constrained  to  such  an 
extent  that  fulfilling  the  match 
requirement  would  impose  undue 
hardship.  In  no  case,  will  the  Federal 
share  be  greater  than  90  percent. 

8.  The  summary  incluaes  an 
implementation  schedule. 

9.  The  sununary  includes  a  statement 
of  how  the  project  will  be  evaluated  to 
determine  its  success  and  to  derive 
lessons  that  will  assist  the  tribe  (and 
other  tribes)  in  future  projects. 

d.  Award  of  Grants  for  Tribal  Watershed 
Projects 

(i)  Award  Decisions. — ^The  Watershed 
Project  Review  Committee  will  hold  a 
conference  call  by  April  8,  2002,  to 
ensure  that  all  Committee  members 
fully  understand  and  agree  on  how  to 
objectively  apply  the  criteria  discussed 
above.  Rankings  will  be  developed  by 
considering  all  of  the  factors  as  a  whole, 
in  accordance  with  a  weighting  system 
to  be  decided  upon  by  the  Committee. 

By  April  19,  2002,  the  Committee  will 
compile  the  ranking  of  proposed 
watershed  projects  based  on  the 
selection  criteria  and  then  forward  their 
rankings  to  the  Nonpoint  Source  Control 
Branch  at  EPA  Headquarters. 
Headquarters  will  tally  the  Committee's 


rankings  and  then  hold  a  conference  call 
to  provide  a  final  opportunity  for 
members  of  the  Review  Conunittee  to 
discuss  the  rankings  among  themselves. 
By  April  29,  2002,  EPA  will  select  the 
highest  ranked  proposals  and  announce 
to  the  Regions  which  tribes'  watershed 
projects  have  been  selected  for  funding. 
These  tribes  will  be  notified 
immediately  by  phone  or  e-mail,  with  a 
written  letter  to  follow. 

(ii)  Final  Work  Plans/Full  Gmnt 
Applications. — Once  a  Region  and  tribe 
have  been  notified  of  the  amount  that 
will  be  awarded  to  the  tribe,  they  will 
negotiate  a  final  work  plan  consistent 
with  40  CFR  35.507.  After  making 
appropriate  changes,  the  tribe  must 
submit  a  final  work  plan  to  the  Region 
by  June  10,  2002.  If  a  tribe  fails  to  or  is 
unable  to  submit  an  approvable  work 
plan  by  June  10.  2002.  the  319(h)  grant 
will  instead  be  awarded  to  the  next 
highest  ranking  unfunded  application. 
Regions  should  endeavor  to  finalize  the 
grant  awards  no  later  than  60  days  after 
receipt  of  a  complete  grant  application 
with  an  approvable  work  plan. 

(iii)  Match  Requirements. — The  match 
requirement  for  Section  319  grants  is  40 
percent  of  the  approved  work  plan 
costs,  which  include  both  the  base 
funding  and  competitive  funding 
components  discussed  above.  In 
general,  consistent  with  40  CFR  31.24, 
the  match  requirement  may  be  satisfied 
by  allowable  costs  borne  by  non-federal 
grants,  by  cash  donations  from  non- 
federal third  parties,  or  by  the  value  of 
third  party  in-kind  contributions. 

EPA's  regulations  also  provide  that 
EPA  may  decrease  the  match 
requirement  to  as  low  as  10%  if  the  tribe 
can  demonstrate  in  writing  to  the 
Regional  Administrator  that  fiscal 
circumstances  within  the  tribe  or  within 
each  tribe  that  is  a  member  of  the 
intertribal  consortium  are  cons^ained  to 
such  an  extent  that  fulfilling  the  match 
requirement  would  impose  undue 
hardship.  (See  40  CFR  35.635.) 

In  maxing  grant  awards  to  tribes  that 
provide  for  a  reduced  match 
requirement.  Regions  should  include  a 
brief  finding  that  the  tribe  has 
demonstrated  that  it  does  not  have 
adequate  funds  to  meet  the  re<yiired 
match. 

Intertribal  Consortia 

Some  tribes  have  formed  intertribal 
consortia  to  promote  cooperative  work. 
An  intertribal  consortium  is  a 
partnership  between  two  or  more  tribes 
that  is  authorized  by  the  governing 
bodies  of  those  tribes  to  apply  for  and 
receive  assistance  under  this  program. 
[See  40  CFR  35.502.)  The  intertribal 
consortium  is  eligible  only  if  the 
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consortium  demonstrates  that  all  its 
members  meet  the  eligibility 
requirements  for  the  Section  319 
program  and  authorize  the  consortium 
to  apply  for  and  receive  assistance  in 
accordance  with  40  CFR  35.504.  An 
intertribal  consortium  must  submit  to 
EPA  adequate  documentation  of  the 
existence  of  the  partnership  and  the 
authorization  of  the  consortium  by  its 
members  to  apply  for  and  receive  the 
grant.  (See  40  CFR  35.504.) 

Tecliaical  AsaisUuice  to  Tribes 

In  addition  to  providing  nonpoint 
source  funding  to  tribes,  EPA  remains 
committed  to  providing  continued 
technical  assistance  to  tribes  in  their 
efibrts  to  control  nonpoint  source 
pollution.  During  the  past  several  years, 
EPA  has  presented  many  workshops  to 
tribes  throughout  the  United  States  to 
assist  them  in  developing:  (1)  Nonpoint 
source  assessments  to  further  their 
understanding  of  nonpoint  soiuce 
pollution  and  its  impact  on  water 
quality;  (2)  nonpoint  source 
management  programs  to  apply 
solutions  to  address  their  nonpoint 
source  problems;  and  (3)  specific 
projects  to  effect  on-the-groimd 
solutions.  The  workshops  also  have 
provided  information  on  related  EPA 
and  other  programs  that  can  help  tribes 
address  nonpoint  soiirce  pollution, 
including  the  provision  of  technical  and 
funding  assistance.  EPA  intends  to 
continue  providing  noi^oint  source 
workshops  to  interested  tribes  around 
the  United  States  in  FY  2002  and  to 
provide  other  appropriate  technical 
assistance  as  needed. 

Non-Tribal  Lands 

The  following  discussion  explains  the 
extent  to  which  Section  319(h)  grants 
may  be  awarded  to  tribes  for  use  outside 
the  reservation.  We  discuss  two  tjrpes  of 
off-reservation  activities:  (1)  Activities 
that  are  related  to  waters  within  a 
resOTvation,  such  as  those  relating  to 
sources  upstream  of  a  waterway 
entering  the  reservation,  and  (2) 
activities  that  are  uiuelated  to  waters  of 
a  reservation.  As  discussed  below,  the 
first  type  of  these  activities  may  be 
eligible;  the  second  is  not. 

1.  Activities  That  Are  Related  to  Waters 
Within  a  Reservation 

Section  518(e)  of  the  CWA  provides 
that  EPA  may  treat  an  Indian  tribe  as  a 
State  for  purposes  of  section  319  of  the 
CWA  if,  among  other  things,  "the 
functions  to  be  exercised  by  the  Indian 
tribe  pertain  to  the  management  and 
protection  of  water  resources  which  are 
*  *  *  within  the  borders  of  an  Indian 
reservation."  33  U.S.C.  1377(e)(2).  EPA 


already  awards  grants  to  tribes  under 
section  106  of  the  CWA  for  activities 
performed  outside  of  a  reservation  that 
pertain  to  reservation  waters,  such  as 
evaluating  impacts  of  upstream  waters 
on  water  resources  within  a  reservation. 
Similarly,  EPA  has  awarded  section  106 
grants  to  States  to  conduct  monitoring 
outside  of  state  borders.  EPA  has 
concluded  that  grants  awarded  to  an 
Indian  tribe  pursuant  to  section  319(h) 
may  similarly  be  used  to  perform 
eligible  section  319(h)  activities  outside 
of  a  reservation  if:  (1)  The  activity 
pertains  to  the  management  and 
protection  of  waters  within  the 
reservation,  and  (2)  just  as  for  on- 
reservation  activities,  the  tribe  meets  all 
other  applicable  requirements. 

2.  Activities  That  Are  Unrelated  to 
Waters  of  a  Reservation 

As  discussed  above,  EPA  is 
authorized  to  award  section  319(h) 
grants  to  tribes  to  perform  eligible 
section  319(h)  activities  if  the  activities 
pertain  to  the  management  and 
protection  of  waters  within  a  reservation 
and  the  tribe  meets  all  other  applicable 
requirements.  In  contrast,  EPA  is  not 
authorized  to  award  section  319(h) 
grants  for  activities  that  do  not  pertain 
to  waters  of  a  reservation.  For  off- 
reservation  areas,  including  "usual  and 
accustomed"  hunting,  fishing,  and 
gathering  places,  EPA  must  determine 
whether  the  activities  pertain  to  waters 
of  a  reservation  prior  to  awarding  a 
grant. 

Milestones  Summary 

Date  Tribes  to  be  Eligible  for  319  Grants: 

January  30,  2002 
Tribes  Submit  Base  Grant  Work  Plans  to 

Region:  March  4,  2002 
Tribes  Submit  Competitive  Grant 

Proposals  to  Region:  March  4,  2002 
Region  Forwards  Proposals  to 

Headquarters:  March  18,  2002 
Review  Committee  Discusses  Proposals: 

April  8,  2002 
Review  Committee  Forwards  Ranking 

Scores  to  HQ:  April  19,  2002 
Headquarters  Notifies  Regions/Tribes  of 

Selections:  April  29,  2002 
Tribes  Submit  Final  Grant  Application 

to  Region:  June  10,  2002 

Statutory  and  Regulatory  Requiremmts 

All  section  319(h)  grants  will  be 
awarded  and  administered  consistent 
with  the  statutory  requirements  in 
section  319(h)  and  518(e)  of  the  Qean 
Water  Act  and  applicable  regulations  in 
40  CFR  parts  31  and  35. 

Conclusion 

By  once  again  lifting  the  V3% 
statutory  cap  in  FY  2002.  Congress  has 


continued  to  provide  the  tribes  and  EPA 
with  an  excellent  opportunity  to  further 
tribal  efforts  to  reduce  nonpoint 
pollution  and  enhance  water  quality  on 
tribal  lands.  EPA  looks  forward  to 
AVorking  closely  with  the  tribes  to  assist 
them  in  implementing  effective 
nonpoint  source  programs  in  FY  2002 
and  creating  a  sound  basis  to  assure  that 
adequate  funds  will  continue  to  be 
provided  in  the  future. 

If  you  have  any  question^,  please  do 
not  hesitate  to  call  me  or  have  your  staff 
contact  Ed  Drabkowski  at  (202)  260- 
7009  (or  e-mail  at 
dmbkowski.ed@epa.gov). 

cc:  Director,  American  Indian 
Environmental  Office,  EPA;  Jeff 
Besougloff,  AIEO;  Jerry  Pardilla, 
National  Tribal  Environmental 
Coimcil;  Billy  Frank,  Northwest 
Indian  Fisheries  Coimcil;  Don 
Sampson,  Columbia  River  Intertribal 
Fish  Commission;  James  Schlender, 
Great  Lakes  Indian  Fish  and  Wildlife 
Conunission;  All  Tribes  that  have  an 
approved  Nonpoint  Soiuce 
Management  I^ogram;  Regional  Water 
Quality  Branch  Chiefs;  Regional 
Nonpoint  Source  Coordinators 

[FR  Doc.  02-1499  Filed  1-18-02;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Bank  CkNitrol  Notices; 
Acquisition  of  Shares  of  Banic  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
5,  2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
1000  Peachtree  Street,  N.E.,  Atlanta, 
Georgia  30309-4470: 

1.  Wiley  Thornton  Gibson  and 
Rebecca  D.  Gibson,  both  of  Union 
Springs,  Alabama;  to  retain  voting 
shares  of  USAL  Bancorp,  Inc.,  Union 


Springs,  Alabama,  and  thereby 
indirectly  retain  voting  shares  of 
AmeriFirst  Bank,  Union  Springs. 
Alabama. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  15.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  02-1421  Filed  1-18-02;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Cohtroi  Notices; 
Acquisition  of  Shares  of  Banic  or  Banic 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  wiU  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
5,  2002. 

Federal  Reserve  Bank  of  Kansas  City 
(Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

Richard  S.  Nelson,  Powell,  Wyoming; 
to  acquire  voting  shares  of  First 
Company,  Powell,  Wyoming,  and 
thereby  indirectly  acquire  voting  shares 
of  First  National  Bank  &  Trust 
Company.  Powell,  Wyoming. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  16,  2002. 
Robert  deV.  Frierson. 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-1534  Filed  1-18-02;  8:45  am] 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 


assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  die  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  15,^ 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
1000  Peachtree  Street,  N.E.,  Atlanta. 
Georgia  30309-4470: 

1.  Folkston  Investors,  LLC,  Folkston, 
Georgia;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  National 
Corporation,  Folkston,  Georgia,  and 
thereby  indirectly  acquire  First  National 
Bank  of  Folkston,  Folkston,  Georgia. 

B.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Central  Financial  Corporation, 
Hutchinson,  Kansas;  to  acquire  up  to  40 
percent  of  the  voting  shares  of  Bank  of 
Nevada,  Las  Vegas,  Nevada. 

Board  of  Governors  of  the  Federal  Reserve 
■  System.  January  15,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-1420  Filed  1-18-02;  8:45  ami 
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FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 


Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below .- 

The  applications  listed  below,'as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  die 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
ftt)m  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  conunehts 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  15,. 
2002. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill.  Ill,  Vice 
President)  701  East  Byrd  Street. 
Richmond,  Virginia  23261-4528: 

1.  First  Reliance  Bancshares,  Inc., 
Florence,  South  Carolina;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  First 
Reliance  Bank,  Florence,  South 
Carolina. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  Outsource  Holdings,  Inc.,  Lubbock, 
Texas  and  Outsource  Delaware 
Holdings,  Inc.,  Dover,  Delaware;  to 
become  bank  holding  companies  by 
acquiring  100  percent  of  the  voting 
shares  of  First  Citizens  Bank,  NA, 
Dallas,  Texas. 

In  cormection  with  this  proposal. 
Outsource  Holdings.  Inc..  Lubbock, 
Texas  has  applied  to  acquire  Jefferson 
Mortgage  Services,  Inc.,  Dallas,  Texas, 
and  Orr  Lease,  Inc.,  Dallas,  Texas,  and 
thereby  engage  in  extending  credit  and 
servicing  loans,  pursuant  to  section 
225.28(b)(1)  of  Regulation  Y,  and  leasing 
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personal  or  real  property,  pursuant  to 
_225.28{b)(3)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  January  16,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
|FR  Doc.  02-1535  Filed  1-18-02;  8:45  am] 
BILLING  CODE  MIO-OI-S  ^ 

FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

January  17.  2002. 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System 

TIME  AND  date:  10:00  a.m.,  Wednesday, 
January  23.  2002. 

The  business  of  the  Board  requires 
that  this  meeting  be  held  with  less  than 
one  week's  advance  notice  to  the  public 
and  no  earlier  announcement  of  the 
meeting  was  practicable. 

PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  C  Street 
entrance  between  20th  and  21st  Streets, 
NW.,  Washington,  DC  20551 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 


1.  Proposed  amendments  to 
Regulation  C  (Home  Mortgage 
Disclosure)  based  on  a  review  of  the 
regulation.  (Proposed  earlier  for  public 
comment;  Docket  No.  R-lOOl). 

2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 

Note:  This  meeting  will  be  recorded  for  the 
benefit  of  those  unable  to  attend.  Cassettes 
will  be  available  for  listening  in  the  Board's 
Freedom  of  Information  Office,  and  copies 
may  be  ordered  for  S6  per  cassette  by  calling 
(202)  452-3684  or  by  writing  to:  Freedom  of 
Information  Office,  Board  of  Governors  of  the 
Federal  Reserve  System,  Washington,  D.C. 
20551. 

FOR  MORE  INFORMATION  PLEASE  CONTACT: 

Office  of  Public  Affairs  at  202-452- 
2955. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  for  a  recorded 
announcement  of  this  meeting;  or  you 
may  contact  the  Board's  Web  site  at 
http://www.federalreserve.gov  for  an 
electronic  announcement.  (The  Web  site 
also  includes  procedural  and  other 
information  about  the  open  meeting.) 

Dated:  January  17,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-1629  Filed  1-17-02;  2:24  pm] 
BILLING  CODE  621(MI1-P 


FEDERAL  TRADE  COMMISSiON 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transaction  No. 


Acquiring  person 


Acquired  person 


Acquired  entities 


Transactions  Granted  Early  Termination — 11/13/2001 


20020040  

Groupe  Oanone  

Stonyfield  Farm,  Inc 

Schlumberger  Limited 

Stonyfield  Farm,  Inc. 
Schlumt)erger  Technologies,  Inc. 
Diamond-Koch  III,  L.P. 

20020085  

Applied  Materials,  Inc 

20020088  

Dan  L  Duncan  

Ultramar  Diamond  Shamrock  Cor- 

poration. 

Diamond-Koch  L.P. 

20020089  

Dan  L.  Duncan  

Koch  Industries,  Inc 

Diamong-Koch  rll,  L.P. 
DIamond-Koch,  L.P. 

Transactions  Granted  Early  Termination — 11/14/2001 


20020038 
20020047 
20020048 


GlobeSpan,  Inc 

Kenneth  Ralnin 

Mettler-Toledo  International  Inc 


Virata  Corporation  

Mettler-Toledo  IntemationaJ  Inc 
Kenneth  Ralnin 


Virata  Corporation. 
Mettler-Toledo  Intematlonal  Inc. 
Ralnin  Instrument,  LLC. 


Transactions  Granted  Early  Tennination— 1 1/1 5/2001 

20020053  

ARAMARK  Corporation 

The  ServiceMaster  Company 

CMI  Group,  Inc. 

IHalllwell  Engineering  Services,  L.LC. 

• 

Quantum  Resource  Corporation. 
ServiceMaster  Direct  Marketing  Corporation. 
ServiceMaster  Management  Servfces  Limited  Part- 
nership. 
ServiceMaster  Management  Services,  Inc. 

1 

ServiceMaster  Management  Services  of  Canada, 

Inc. 

Transactions  Granted  Early  Termination— 11/19/2001 


20020063 
20020070 
20020071 

20080074 

20020062 


Angk)  Ainerican 

AT&T  Wireless  Services,  Inc 

Bally  Total  Fitness  Hokling  Cor- 
poration. 

Greenwich  Street  Capital  Partners 
II,  LP. 

Ballard  Power  Systems  Inc 


Normandy  Mining  Limited 

Telecorp  PCS,  Inc 

Douglas  H.  Levlne 


Regal  Cinemas,  Inc  ... 
Ford  Motor  Company 


Normandy  Mining  Limited. 

Telecorp  PCS,  Inc. 

Crunch  Fitness  Intematlonal,  Inc. 

IRegal  Cinemas,  Inc. 

Ford  Electric  Drive  Holdings  Company. 
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TransactkMi  No. 


20020083 

20020087 
20020092 

20020096 

20020098 
20020104 

20020105 
20020106 
20020113 

20020118 
20020121 

20020127 
20020122 


/Quiring  person 


Enbridge  Energy  Partners,  L.P 


Weathertord  tntemattonal,  Inc  ....... 

American    Electric    Power  -Com- 
pany, Inc. 
Rothmans  Inc  


Bmnswick  Corporation  

General  Electric  Company 


The  Williams  Companies.  Inc 

Duke  Energy  Company  

Taylor  Nelson  Sofres,  pk: 


Acquired  person 


Inversion  Corporatlva  I.C,  S.A 
Amerada  Hess  Corporation 


Cinven  Luxembourg  I  S.a.r.l 


Koch  Industries,  Inc 


Vivendi  Universal,  S.A 
Enron  Corp  


Santa  Fe  Natural  Tobacco  Com- 
pany, Inc. 

Genmar  Holdings,  Inc 

Madison  Dearix>m  Capital  Part- 
ners IV.  LP. 

Duke  Energy  Corporation 

The  Williams  Companies,  Inc 

Thomas  S.  Perakos 


High  Plains  CorporatkJn  > 

The  Marital  Trust  under  agreenf»ent 

dated  January  17,  1991. 
WCM  Beteiligungs-und 

Grundtwsitz-Aktlengesellschaft. 


/Quired  entities 


Koch  Mktetream  Gasmartt  Company,  LP. 
Koch  Midstream  Processing  Company,  L.P. 
Koch  Mklstream  Services  Company,  LLC. 
Johnson  Screens,  Inc. 
Indian  Mesa  Power  Partners  I  LP. 
Indian  Mesa  Power  Partners  II  LP. 
Santa  Fe  Natural  Tobacco  Company,  Inc. 

Hatteras  Yachts,  Inc. 

Telemundo  Communk»tlons  Group,  Inc. 

Duke  Energy  Field  Servk»s,  LP. 
NEWCO  LLC. 
RapidChek  Reporting  Inc. 
Theatrical  Entertainment  Servk»s,  Inc. 
High  Plains  Corporatkxt. 
Jomarco,  Inc. 

Klockner  Capital  Corporatton,  Kkjckner  Pentaplast 
GmbH. 


Transactions  Granted  Early  Termination— 11/20/2001 


Cadence  Design  Systems,  Inc 


Silicon  Perspective  Corp 


Silkxxi  Pferspective  Corp. 


For  Further  Information  Contact: 
Sandra  M.  Peay  or  Chandra  L.  Keimedy, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington.  DC  20580,  (202) 
326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark. 
Secretary. 

(FR  Doc.  02-1475  Filed  1-18-02;  8:45  am] 
BILLING  CODE  CTSO-OI-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  ttie  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  tibe  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A(b)(2)  of  the  act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  FEDERAL  REGISTER. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transaction  No. 


Acquiring  person 


Acquired  person 


Acquired  entities 


20020132 


Transactions  Granted  Early  Terminatiort— 11/26/2001 


20020109  

20020117  

20020120  

20020123  

20020124  

20020129  

20020140  

20020146  

Mr.  Peter  R.  Keltogg 

AT&T  Wireless  Senrices,  Inc 

Rauinr  Hoaltti  Cjtrft  Svstem 

Navistar  Intematkmal  Corporatk>n 

AT&T  Wireless  Services,  Inc 

All  Saints  Health  System 

Harco  Natwnal  Insurance  Company 
Salinas  Cellular  Telephone  Company 
All  Saints  Health  System 
Cooney,  Rikard  &  Curtin,  Inc. 
Devon  Holdco 
ECH-517  Marquette,  LLC. 

ECH-Adams/Wabash  Parking  Garage,  LLC. 
ECH-North   Loop/Theater   District   Partdng 

Partnership 
ECH-St.  Louis  Pariang  Garages.  L.L.C. 
Bacon's  Informatkm,  Inc. 
Fruit  of  the  Loom.  Ltd. 
FTL  Caribe,  Ltd. 
Unton  Undenwear  Company,  Inc. 

BB&T  Corporation  

Korr.MrOa^  Comoration 

Cooney,  Rikard  &  Curtin,  Inc  

Devon  Hoklco 

Security    Capital     Group     Incor- 
porated. 

Observer  AB                             

Equity  Offrce  Properties  Trust  

PRIMEDIA  Inc  

Limited 

Bert(shire  Hathaway  Inc  

Fmit  of  the  Loom.  Ltd 

Transactions  Granted  Early  Tennination— 11/27/2001 


JP  Morgan  Chase  &  Co 


Emerson  Electric  Co 


Electronk:  Control  Systems,  Inc.,  Ogden  Manufac- 
turing Co. 
Emerson  Electric  (U.K.)  Umited.  VUMA  AS. 
Emerson  Electric  Canada  Limited 
Emerson  Electric  Co. 
Etirex  S.A.,  ELW  Industrial,  S.  de  R.L.  de  C.V. 
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Transaction  rto. 

Acquiring  person 

Acquired  person 

Acquired  entities 

20020136  

ILEX  Oncotogy,  Inc 

Millennium  Phamiaceuticals,  Inc  ... 

Millennium  &  ILEX  Partners,  L.P. 
Millennium  &  ILEX,  L.L.C. 

Transactions  Granted  Early  Termination— 11/28/2001 


20020153 

20020064 

20020097 
20020138 
20020143 
20020147 

20020148 
20020149 
20020159 
20020160 

20020119 

20020145 
20020152 
20020163 

20020168 
20020173 


Fiserv,  Inc WilKam  E.  Sagan Trewit,  Inc 


Transactions  Granted  Early  Termination— 11/29/2001 


20020064  

20020097 

Wellspring Capital  Partners  II,  LP 

Lockheed  Martin  Corporation 

OUALCOMM  lnconx>rated 

American  Coin  Merchandising,  Inc 
Cecile  Barker 

American  Coin  Merchandising,  Inc. 
OAO  Corporation 

20020138 

VeloCom  Inc 

VetoCom  Inc. 

20020143 

School  Specialty,  Inc 

Verizon  Communications  Inc 

1 

Verizon  Communications  Inc 

Weverhaeuser  Comoanv 

Franklin  Covev  Co 

Premier  Agendas,  Inc. 

ACC  Tennessee  License  LLC 

Dobson  Cellular  Systems,  Inc.,  ACC  of  Tennessee 

LLC 
AT&T  Wireless  Services,  Inc. 
Willamette  Industries,  Inc. 

20020147  

20020148  

20020149 

Everett    R.    Dobson    Inevocable 
Family  Trust. 

AT&T  Wireless  Services,  Inc 

Willamette  Industries,  Inc  

Wachovia  Corporation 

Windsong/Allegiance,  LLC  

20020159 

MBNA  Corooration    

The  First  National  Bank  of  Atlanta 

20020160  

Kmart  Corporation  

Joe  Boxer  Company,  LLC 

Transactions  Granted  Early  Termination — 12/03/2001 


Alliant  Techsystems  Inc 


IM  IntematkKial  media  AG  

Long  Beach  Holdings  Corp  

Intematkmal    Business    Machines 
Corporatkm. 

Mr.  Vic  De  Zen  

Lap  Shun  (John)  Hui  


Btount  Intemational,  Inc 


Graham  King  

Ameriquest  Capita)  Corporation 
Cross  Worids  Software,  inc  ....... 

Fineter  S.A 

eMachines,  Inc  


Estate  Cartridge,  Inc. 

Federal  Cartridge  Company 

Newco 

Simmons  Outdoor  Corporation 

Initial  Entertainment  Group,  Inc. 

Long  Beach  Acceptance  Corp. 

Cross  Worids  Software,  Inc. 

Mariey  Mouklings  LLC 
eMachines,  Inc. 


Transactions  Granted  Early  Termination — 12/04/2001 


20020133  

WellPoint  Health  Networiis  Inc 

Missouri    Foundation    for    Health 
(The). 

RightCHOICE  Managed  Care,  Inc. 

20020171  

Wind  Point  Partners  IV,  LP  

U.S.  Industries,  Inc 

Ames  Tme  Temper,  Inc. 
IXL  Manufacturing,  Inc. 

Transactions  Granted  Early  Termination— 12/06/2001 


20020257 

2001241  . 
20020164 
20020185 


The  1998  Confederation  Trust  Quality  Stores,  Inc Quality  Stores,  Inc 


Transactions  Granted  Early  Termination — 12/07/2001 


KoninMijke  Ahokl  N.V 

CRH  Die 

First  Reseiw  Fund  viii,  LP 


Bruno's  Supermarkets,  Inc 

Royal  Bank  of  Canada  

Key  Energy  Servk»s,  Inc  .. 


Bruno's  Supermariiets,  Inc. 
Global  Clay  Products,  LLC 
Key  Energy  Services,  Inc. 


For  Further  Informatidn  Contact: 
Sandra  M.  Peay  or  Chandra  L.  Kennedy, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303.  Washington,  DC  20580, 
(202) 326-3100. 

By  Direction  of  the  Conunission. 
Donald  S.  QaA, 
Secretary. 

[FR  Doc.  02-1476  Filed  1-18-02;  8:45  am] 
aajMO  coca  S790-01-H 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  ttie  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  tibe  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  befwe 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 


waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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Transaction  No. 


Acquiring  person 


Acquired  person 


Acquired  entities 


20020170 
20020207 


Transactions  Granted  Early  Termination— 12/10/2001 


20020130 
20020131 
20020137 
20020141 

20020144 

20020178 

20020181 
20020183 
20020193 
20020198 
20020203 


Emerson  Electric  Co 

MKS  Instruments,  Inc 

Kerr-McGee  Corporation 
Enbridge  Inc 


Kaneb  Pipe  Line  Partners,  LP  . 
Fortress  Investment  Fund  LLC 


Motorola,  Inc , 

General  Motors  Corporatton 

Voest-Alpine  AG 

ftextel  Communk:ations,  Inc 

Health    Management    Associates, 
Inc. 


MKS  Instruments,  Inc 

Emerson  Electric  Co 

Kinder  Morgan,  Inc  

Williams  Companies,  Inc 


Statia  Terminals  Group  N.V 


AMRESCQ,    INC.    (Debtor-in-Pos- 
session). 

Vincent  R.  Borelli 

Isuzu  Motors  Limited  

Polynorm  N.V  

Chadmoore  Wireless  Group,  Inc  ... 
Clarent  Hospital  Corporation  


MKS  instmments.  Inc. 

ENI  Technology,  Inc. 

Kinder  Morgan  Power  Company. 

Goebel  Gathering  Company,  L.L.C. 

Transcontinental  Gas  Pipe  Line  Corporation. 

WFS  Gathering  Company,  LLC, 

WFS-Uquids  Company. 

Statia  Technology,  Inc.,  Statia  Marine,  Inc. 

Statia  Tenninals  Intemational  N.V. 

AMRESCO  Commercial  Finance,  Inc. 

AMRESCO  Independence  Funding,  Inc. 

Synchronous,  Inc. 

IMAC  Funding  Corporation  1. 

Polynorm  N.V. 

Chadmoore  Wireless  Group,  liic. 

Lancaster  Hospital  Corporation. 

Paracelsus  Fentress  County  Medk:al  Center,  Inc. 
Paracelsus  Mesquite  Hospital,  Inc. 
Paracelsus  Santa  Rosa  Medical  Center,  Inc. 


Transactions  Granted  Early  Termination— 12/11/2001 


20020154 
20020156 
20020167 
20020192 
20020199 
20020205 


GS  Capital  Partners  2000,  L.P 
GS  Capital  Partners  2000,  LP 

LaOuinta  Corporation  

CAE  Inc  ....: 

ConAgra  Foods,  Inc 

/^utoNatkMi,  Inc 


Gk>bal  Crossing  Ltd 

NEWCO  (a  joint  venture)  .. 
LaOuinta  Properties,  Inc  ... 
General  Electric  Company 

Nestle'  S.A 

Rk^rd  B.  Cogswell,  Jr 


IPC  Infomiation  Systems,  Inc. 

NEWCO. 

LaOuinta  Properties,  Inc. 

SimuFlite  Training  IntematkKial,  Inc. 

Nestle  USA.  Inc. 

Fox  Valley  Imports,  Inc. 

Laurel  Audi,  LLC. 

Laurel  Automotive  Group  of  Tinley  ParV,  LLC. 

Laurel  Motors,  Inc. 


Transactions  Granted  Early  Termination— 12/13/2001 


AMETEK,  Inc 

Immunex  Corporation 


Peri<inElmer,  Inc  

American    Home    Products    Cor- 
poration. 


PertcinElmer  Instruments,  Inc. 
Greenwich  Holdings  Inc.  , 


Transactions  Granted  Early  Termination— 12/14/2001 


20012216 
20020169 
20020194 
20020195 
20020208 
20020210 
20020211 

20020177 
20020212 
20020215 
20020219 
20020220 
20020222 
20020232 


Intemational  Game  Technology 

Progress  Energy,  Inc 

Nortrax,  Inc 

Nortrax  Inc 

Fonl  Motor  Company  

Mohawk  Industries,  Inc 

Atlantic  Equity  Partners  III,  LP 


Anchor  Gaming 

Powergen  pic 

Nortrax  Inc 

Nortrax  IJ,  Inc 

Ford  Motor  Company  

Dai-Tile  Intemational  Inc 
Ranpak  Corp  


Anchor  Gaming. 

Powergen  pk:. 

Nortrax  II,  Inc. 

Nortrax  Inc. 

FRN  of  Greater  Salt  Lake  City,  LLC. 

Dai-Tile  Intemational  Inc. 

Ranpak  Corp. 


Transactions  Granted  Early  Termination— 12/17/2001 


AOL  Time  Warner  Inc  

CRH  pte  

Melkxi  Financial  Corporation 

Cal  Dive  Intemational,  Inc 

CRH  pk: 

Tyco  Intematkmal  Ltd 

National  Equipment  Servtees,  Inc 


WGBH  Educational  FoundatKin  .... 
Nuckolls  Concrete  Services,  Inc  ... 

Price WatertiouseCoopers  LLP 

Canyon  Offshore,  Inc  

Cemex,  S.A.  de  C.V 

Wellspring  Capital  Partners  II,  L.P 
Brambles  Industries  Limited  


WGBH  Educational  Foundation.  - 

Nuckolls  Concrete  Services,  Inc. 

Unifi  Networic  LLC. 

Canyon  Offshore,  Inc. 

Cemex,  Inc. 

Paragon  Trade  Brands,  Inc. 

Brambles  Equipment  Servces,  Inc. 

Brambles  Equipment  Sennces,  Inc.,  (Canada) 


Transactions  Granted  Early  Terminatiof>— 12/18/2001 


20020172 

20020175 
20020201 
20020221 
20020223 
20020230 
20020243 


B  &  C  Privatstiftung 


Gencorp  Inc 

UNIPAC  Sendee  Corporation 

Digimarc  Corporatk>n 

Limestone  Electron  Trust  

The  PMI  Group,  Inc 

Nattonal  Dairy  Holdings,  LP  .. 


Bayerische        Hypo  und 

Vereinsbank  AB. 

GenCorp  Inc  

EFS,  Inc 

Polarokl  Corporation 

El  Paso  Corporation  ^... 

Fairt)anks  Capital  HokJing  Corp  .... 
Suiza  Foods  Corporatton 


Peter  Frank  GmbH. 

Aerojet  Fine  Chemk^ls  LLC. 
EFS,  Inc. 

Polarokj  Corporation  ID  Systems,  Inc. 
El  Paso  GoWen  Power,  L.L.C. 
Fairbanks  Capital  HoMing  Corp. 
Suiza  Foods  Corporation. 
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Transaction  No. 

Acquiring  person 

Acquired  person 

Acquired  entities 

Transactions  Granted  Early  Termination— 12/19/2001 

20020165  

CHB  Capital  Partners  II,  LP  

Law  Companies  Group,  Inc 

Law  Companies  Group,  Inc. 

20020188 

OSI  Phamiaceuticals,  Inc 

Gilead  Sciences,  Inc 

Gilead  Sciences.  Inc. 

20020209  

President  and  Fellows  of  Harvard 

CCC  Information  Services  Group, 

CCC  Information  Services  Group,  Inc. . 

College. 

Inc. 

Transactions  Granted  Early  Termination— 12/20/2001 

20012438 

Smith  Investment  Company  

EdperPartners  Limited 

EdperPartners  Limited 

SandvikAR 

Ocelot  Oil  Coro     

State  Industries,  Inc.  • 

20020217 

Lambert  Bedard 

Great  Northern  Paper,  Inc. 

20020218 

Joseoh  Kass ■. 

Great  Northern  Paper,  Inc.,  a  Delaware  Corporation. 

20020231 

Walter  AG 

Walter  AG. 

20020239      .  .. 

Tyco  Inte 

mational  Ltd 

FCC  Equipment  Financing,  Inc  

FCC  Equipment  Financing,  Inc.  , 

Transactions  Granted  Early  Termination— 12/21/2001 

20012475  

Mr.  Georg  F.  W.  Schaeffler 

FAG  Kugelfischer  Georg  Schafer 

AG. 
Orion  Power  HoWings,  Inc  

FAG  Kugelfischer  Georg  Schafer  AG 

20020062  

Reliant  Energy,  Incorporated 

Orion  Power  Holdings,  Inc. 

20020107 

Neooost  S  A 

Ascom  Holdina  AG 

Ascom  Hasler  Mailing  Systems  Inc. 
Nbnnandy  Mining  Umited  ACN  009  295  765 

20020189  

isiewnront 

Mining  Corporation 

Normandy    Mining    Limited    ACN 

009  295  765. 

20020224  

TheRigh 

Stan,  Inc  

Royal  Vendex  KBB  N.V 

F.A.O.  Schwartz. 

Quality  Fulfillment  Services,  Inc. 

20020235  

NetBank, 

Inc 

Resource    Bancshares    Mortgage 
Group,  Inc. 

Resource  Bancshares  Mortgage  Group,  Inc. 

20020237  

Tyco  Inte 

mational  Ltd 

Code,  Hennessy  &  Simmons,  III, 

LP. 
El  Paso  Corporation  , 

CUT  Holdings,  Inc. 

* 

20020238  

El  Paso  C 

^moration  

Photon  Investors,  L.L.C. 

20020240 

J  P  Mordan  Chase  &  Co 

Ill  Associates     

System  &  Servtees  Technologies,  Inc. 
MCMS  Customer  Servk»s,  Inc. 

20020241  

Plexus  Corp 

MCMS,  Inc 

MCMS  Intemational,  Inc. 

20020244  

Three  Cit 
ABRY  Pa 
CDV  Tnjj 

les  Fund  III,  LP ,.... 

ABC-NACO  Inc 

ABC-NACO  Inc. 

20020246  

rtners  IV.  LP 

Monitronics  Intemational,  Inc  

Marks  &  Spencer  p.l.c 

Monitronics  Intemational,  Inc. 

20020249  

M 

Brooks  Brotfiers,  IrK. 

20020250 

Stella 

Vermogensvenwaltungs 

Honewell  Intemational  Ine 

Honewell  Commercial  Vehicle  Systems  Comparty. 

GmbH. 

20020251  

JDS  Unip 

hase  Corporation 

Intemational    Business   Machines 
Corporation. 

Intemational  Business  Machines  Corporation. 

20020253  

Cumulus 

Media  Inc 

Frank  D.  Osbom 

Aurora  Communk:atk>ns,  LLC 

Aurora  Management,  Inc. 

20020254  

Consume 

r  Portfolio  Services,  Inc  .. 

MFN  Financial  Corporation  

MFN  Financial  Corporation. 

20020255  

Terex  Co 

rporation 

Schaeff  HokJing  GmbH  &  Co.  KG 

BHS  Baumaschinen  Handels. 

Fuchs-Bagger  Gmbh&  Co.  KG. 

• 

•« 

' 

Fuchs-Bagger  Venwaltungs  GmbH. 

Karl  Schaeff  GmbH  &  Co. 

NipfX}n  Schafu  Kabuskiki  Kaisha. 

Portatz  Baumaschinen  GmbH  &  Co. 

Potratz  GmbH. 

Schaeff  &  Co.  (UK). 

Schaeff  Biegetechnik  Besitz  GmbH  &  Co. 

Schaeff  Biegetechnik  GmbH. 

Schaeff  Ersatzteile-Service  GmbH  &  Co.  KG. 

Schaeff  Ersatztiele. 

Schaeff  France  SARL 

Schaeff  Gesellschaft. 

Schaeff  GmbH. 

Schaeff  Grundbesitz  GbR. 

Schaeff  Holding  GmbH  &  Co.  KG. 
Schaeff  Holding  Venwaltungs-GmbH. 
Schaeff  Komponenten  Beteilligungs. 
Schaeff  Komponenten  GmbH  &  Co. 
Schaeff  Limited. 

Schaeff  Machinery  (Shanghai)  Co. 
Schaeff  Servk:e  Limited. 

20020259  

Nationwide      Mutual      Insurance 

Provident  Mutual   Life   Insurance 

ProvkJent  Mutual  Life  Insurance  Company  of  Phila- 

Company. 

Company  of  Philadelphia. 

delphia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay  or  Chandra  L.  Kennedy, 


Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 


Officer,  Bureau  of  Competition,  Room 
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303,  Washington,  DC  20580.  (202)  326- 
3100. 

By  Directions  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  02-1477  Filed  1-18-02;  8:45  am] 
BILUNG  CODE  675(M)i-M 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7A  of  the  Clayton  Act,  15 
U.S.C  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 


7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to' take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Transaction 
No. 


Acquiring  person 


Acquired  person 


Acquried  entities 


Transactions  Granted  Early  Termination— 12/27/2001 


20020202 
20020204 


20020216 


20020242 
20020252 


General  Electric  Company  .... 
AT&T  Wireless  Services,  Inc. 


Furniture  Brands  Intemational,  Inc. 


Perot  Systems  Corporation 
Omnicare,  Inc 


CMS  Energy  Corporation 
Gerald  T.  Vento  


Furnishings  Intemational  Inc. 


Dianne  H.  Patterson  

Mariner  Post-Acute  Network,  Inc. 


Michigan  Electric  Transmisskxi  Company  LLC 

THC  of  Houston.  Inc. 

THC  of  Melbourr>e,  Inc. 

THC  of  Orlando,  Inc. 

THC  of  San  Diego,  Inc. 

THC  of  Tampa.  Inc. 

Orexel  Heritage  Fumishings,  Inc. 

Fumishings  Intemational  Inc. 

Henredon  Furniture  Industries,  Inc. 

Maitland-Smith  Pacific,  LTD 

Maitiand-Smith,  Inc. 

Claim  Services  Resources  Group,  Inc. 

Amerkan  Medkal  Insurance  Billing  Services.  Inc. 

American  Pharmaceutical  Serivces,  Inc. 

APS  Pharmacy  Management,  Inc. 

Compass  Pharmacy  Services  of  Maryland,  Inc. 

Compass  Pharmacy  Servk:es  of  Maryland.  Inc. 

Ocean  Pharmacy,  Inc. 

Pinnacle  Pharmaceutk»l  Servk»s,  Inc. 


Transactions  Granted  Early  Termination— 12/28/2001 


20020225 
20020226 

20020267 
20020278 

20020275 
20020276 
20020282 


Nestle  S.A 

L.  Bettencourt 


Bristol-Myers  Squibb  Company 
Bistol-Myers  Squibb  Company  . 


Bristol-Myers  Squibb  Company 
Bistol-Myers  Squibb  Company 


Transactions  Granted  Early  Termination— 01/01/2002 


American  Institute  of  Certified  Pub- 
lic Accountants. 
Cable  and  Wireless  Inc 


Rivio,  Inc 

Exodus  Communk:ations,  Inc. 


Rivio,  Inc. 

Exodus  Communk:ations,  Inc. 


Transactiosn  Granted  Eariy  Termination— 01/03/2002 


AOL  Time  Warner  Inc.  .. 

Paul  G.  Allen 

Berkshire  Hathaway  Inc. 


Oxygen  Media  Corporation 
Oxygen  Media  Corporation 
Craig  A.  Ponzio 


Oxygen  Media  Corporation 
Oxygen  Media  CorporatKXi 
Albecca  Inc. 


For  Further  Information  Contact: 
Sandra  M.  Peay  or  Chandra  L.  Kennedy, 
Contact  Representatives,  Federal  Trade 
Commission,  Premerger  Notification 
Office,  Bureau  of  Coinpetition,  Room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 


By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  02-1478  Filed  1-18-02;  8:45  am] 

BILLINQ  CODE  67S0-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Healthcare  Infection  Control  PractlcM 
Advisory  Committee  (HICPAC): 
Meettng 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 


7 1 1     !>—.:_«__  /AT;...!       HT       KTn       1>1/T.> 


r^e.r%  air 


laniiai*ir 


99      9nn9  /  MnHr'oe 


2ftfl1 


2890 


Federal  Register /Vol.  67,  No.  14 /Tuesday,  January  22,  2002 /Notices 


Control  and  Prevention  (OX^) 
announces  the  following  meeting. 

Name:  Healthcare  Infection  Control 
Practices  Advisory  Committee. 

Times  and  Dates:  8:30  a.m.-5  p.m., 
February  25,  2002.  8:30  a.m.-4  p.m., 
February  26, 2002. 

Place:  Radisson  Buckhead/Emory 
Area  Inn,  2061  North  Druid  Hills  Road, 
Adanta.  Georgia  30329 

Status:  Open  to  the  public,  limited 
only  by  the  space  available. 

Purpose:  The  Committee  is  charged 
with  providing  advice  and  guidance  to 
the  Secretary,  the  Assistant  Secretary  for 
Health,  the  Director,  CDC,  and  the 
Director,  National  Center  for  Infectious 
Diseases  (NCID),  regardiqg  (1)  the 
practice  of  hospital  infection  control;  (2) 
strategies  for  siuveillance,  prevention, 
and  control  of  infections  (e.g., 
nosocomial  infections),  antimicrobial 
resistance,  and  related  events  in  settings 
where  healthcare  is  provided;  and  (3) 
periodic  updating  of  guidelines  and 
other  policy  statements  regarding 
prevention  of  healthcare  associated 
infections  and  healthcare-related 
conditions. 

Matters  to  be  Discussed:  Agenda  items 
will  include  a  review  of  the  Draft 
Guideline  for  Preventing  Transmission 
of  Infectious  Agents  in  Healthcare 
Settings  (formerly  Guideline  Isolation 
Precautions  in  Hospitals)  and  the  Draft 
Guideline  for  Prevention  of  Healthcare- 
associated  Pneumonia;  public 
conunents  on  the  Draft  Guideline  for 
Hand  Hygiene  in  Healthcare  Settings; 
and  updates  on  CDC  activities  of 
interest  to  the  committee. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Michele  L.  Pearson,  M.D..  Executive 
Secretary,  HICPAC,  Division  of 
Healthcare  Quality  Promotion,  NCID, 
CDC,  1600  Clifton  Road,  NE,  M/S  A-07, 
Adanta,  Georgia  30333,  telephone  404/ 
498-1182. 

The  Director,  Management  Analysis 
and  Services  OfBce,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  11,  2002. 
JoMph  E.  Salter. 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-1220  Filed  l-lS-02: 8:45  am] 

■UMQ  CODE  41«»-1t-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Workshop  on  Strengthening  the 
Supply  of  Routinely  Recommended 
Vaccines  in  ttie  United  States 

The  National  Vaccine  Advisory 
Committee  (NVAC),  of  the  Centers  for 
Disease  Control  and  Prevention  (CDC), 
aimounces  the  following  meeting. 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting. 

Name:  Workshop  on  Strengthening 
the  Supply  of  Routinely  Recommended 
Vaccines  in  the  United  States. 

Times  and  Dates:  8:30  a.m. — 5  p.m., 
February  11,  2002.  8:30  a.m. — 4  p.m., 
February  12,  2002. 

Place:  Omni  Shoreham  Hotel,  2500 
Calvert  Street,  Washington,  DC,  Phone: 
1-888-511-5743. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
rooms  will  accommodate  approximately 
200  people. 

Purpose:  The  objectives  of  the 
Workshop  are  to  define  and  describe  the 
scope  of  the  problem  with  vaccine 
supply  in  the  United  States;  to  identify 
and  discuss  possible  contributing  causes 
of  and  potential  strategies  to  address  the 
vaccine  supply  problem;  and,  to 
develop  a  limited  number  of  pragmatic 
strategy  options  to  address  the  vaccine 
supply  issues  in  the  United  States. 

Matters  to  be  Discussed:  Agenda  items 
will  include  presentations  and 
discussion  including:  an  overview  of  the 
problems  associated  with  vaccine 
supply;  financial  incentives  for 
research,  development,  and  production; 
review  of  the  regulatory  process; 
government-owned  contractor-operated 
vaccine  production  facilities;  vaccine 
stockpiles;  liability  protections;  tailoring 
strategies  to  specific  shortages;  and, 
perspectives  of  constituencies. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Persons  for  More  Information: 
Stephen  Sepe  and  Jeanne  Santoli,  CDC, 
1600  Clifton  Road,  NE,  Adanta,  Georgia 
30333,  telephone  770-488-2040  (Sepe) 
and  404/639-8802  (Santoli).  You  may 
also  visit  the  NVPO  web  site  for 
additional  information:  www.cdc.gov/ 
od/nvpo/calendar. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  committee 


management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  11.  2002. 
Joseph  E.  Salter, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-1221  Filed  1-18-02;  8:45  ami 
BHXING  CODE  4169-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Board  on  Radiation  and 
Worlwr  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Advisory  Board  on  Radiation 
and  Worker  Health  (ABRWH). 

Times  and  Dates:  9  a.m. — 5  p.m., 
February  13,  2002.  8:30  a.m.— 3  p.m., 
February  14,  2002. 

Place:  Washington  Court  Hotel  on 
Capitol  Hill,  525  New  Jersey  Avenue, 
NW.,  Washington,  DC  20001,  telephone 
202/628-2100,  fax  202/879-7938. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  65 
people. 

Background:  The  Advisory  Board  on 
Radiation. and  Worker  Health  (the 
Board)  was  established  under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000  to 
advise  the  President  on  a  variety  of 
policy  and  technical  functions  required 
to  implement  and  effectively  manage 
the  new  compensation  program.  Key 
functions  of  die  Board  include 
providing  advice  on  the  development  of 
probability  of  causation  guidelines 
which  are  being  promulgated  by 
Deparbnent  of  Health  and  Human 
Services  (HHS),  advice  on  methods  of 
dose  reconstruction  which  have  been 
promulgated  as  an  interim  final  rule, 
evaluation  of  the  validity  and  quality  of 
dose  reconstructions  conducted  by  the 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH)  for  qualified 
cancer  claimants,  and  advice  on  the 
addition  of  classes  of  workers  to  the 
Special  Exposure  Cohort. 

In  December  2000,  the  President 
delegated  responsibility  for  funding, 
staffing,  and  operating  the  Board  to 
HHS,  which  subsequently  delegated  this 
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authority  to  CDC.  NIOSH  implements 
this  responsibility  for  CDC.  The  charter 
was  signed  on  August  3,  2001,  and  in 
November  2001,  the  President 
completed  the  appointment  of  an  initial 
roster  of  10  Board  members.  The  initial 
tasks  of  the  Board  will  be  to  review  and 
provide  advice  on  the  proposed  and 
interim  rules  of  HHS. 

Purpose:  This  board  is  charged  with 
(a)  providing  advice  to  the  Secretary, 
HHS,  on  the  development  of  guidelines 
under  Executive  Order  13179;  (b) 
providing  advice  to  the  Secretary,  HHS, 
on  the  scientific  validity  and  quality  of 
dose  reconstruction  efforts  performed 
for  this  Program;  and  (c)  upon  request 
by  the  Secretary,  HHS,  advises  the 
Secretary  on  whether  there  is  a  class  of 
employees  at  any  Department  of  Energy 
facility  who  were  exposed  to  radiation 
but  for  whom  it  is  not  feasible  to 
estimate  their  radiation  dose,  and  on 
whether  there  is  reasonable  likelihood 
that  such  radiation  doses  may  have 
endangered  the  health  of  members  of 
this  class. 

Matters  to  be  Discussed:  Agenda  for 
this  meeting  will  focus  on  progress 
reports,  recap  of  Board  comments  on 
probability  of  causation  nde,  status  of 
rule  promulgation,  status  of  rule  on  dose 
reconstruction,  special  exposiu^  cohort 
petitioning  process,  and  Board 
discussion. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Larry  Elliott,  Executive  Secretary, 
ABRWH,  NIOSH,  CDC,  4676  Columbia 
Parkway,  Cincinnati,  Ohio  45226, 
telephone  513/841-4498,  fax  513/458- 
7125. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  11,  2002. 
Joseph  E.  Salter, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-1219  Filed  1-18-02;  8:45  am) 
BILUNG  CODE  416»-1»-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Council  for  the  Elimination  of 
Tuberculosis:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  council 
meeting. 

Name:  Advisory  Council  for  the 
Elimination  of  Tuberculosis  (ACET). 

Times  and  Dates:  8:30  a.m.-5  p.m., 
February  6,  2002.  8:30  a.m.-12  p.m., 
February  7,  2002. 

Place:  Corporate  Square  Building  8, 
1st  Floor  Conference  Room,  Atlanta. 
Georgia  30333. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  The  meeting 
room  accommodates  approximately  100 
people. 

Purpose:  This  council  advises  and 
makes  recommendations  to  the 
Secretary  of  Health  and  Human 
Services,  the  Assistant  Secretary  for 
Health,  and  the  Director,  CDC,  regarding 
the  elimination  of  tuberculosis. 
Specifically,  the  Council  makes 
recommendations  regarding  policies, 
strategies,  objectives,  and  priorities; 
addresses  the  development  and 
application  of  new  technologies;  and 
reviews  the  extent  to  which  progress  has 
been  made  toward  eliminating 
tuberculosis. 

Matters  to  be  Discussed:  Agenda  items 
include  issues  pertaining  to 
Tuberculosis  Laboratory,  improving  TB 
efforts  in  the  Southeast,  and  other  TB 
related  topics.  Agenda  items  are  subject 
to  change  as  priorities  dictate. 

Contact  Person  for  More  Information: 
Paulette  Ford-Knights,  National  Center 
for  HIV,  STD,  and  TB  Prevention.  1600 
Clifton  Road,  NE,  M/S  E-07,  Atlanta, 
Georgia  30333,  telephone  404/639- 
8008. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  11,2002. 
Joseph  E.  Salter, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-1218  Filed  1-18-02;  8:45  am] 

BILUNG  CODE  416»-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Peripheral  and  Central  Nervous 
System  Dnigs  Advisory  Committee; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the. 
public. 

Name  of  Committee:  Peripheral  and 
Central  Nervous  System  Drugs  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  15,  2002,  fi-om  8  a.m. 
to  5  p.m. 

Location:  Holiday  Inn,  The  Ballroom. 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact.  Sandra  Titus,  Center  for  Drug 
Evaluation  and  Research  (HFD-21), 
Food  and  Drug  Administration.  5600 
Fishers  Lane  (for  express  delivery,  5630 
Fishers  Lane,  rm.  1093)  Rockville,  MD 
20857,  301-827-7001,  or  e-mail 
Tituss@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-800- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area)  code  12543. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  consider 
the  safety  and  efficacy  of  biologies 
license  application  (BLA)  103780/0 
REBIF  (Interferon  beta-lA.  Serono), 
proposed  for  the  treatment  of  relapsing- 
remitting  multiple  sclerosis.  The    . 
background  material  will  become 
available  the  day  before  the  meeting  and 
it  will  be  posted  under  the  Peripheral 
and  Central  Nervous  System  Drugs 
Advisory  Committee  Docket  site  at: 
http://www.fda.gov/ohrms/dockets/ac/ 
acmenu.htm.  (Click  on  the  year  2002 
and  scroll  down  to  the  Peripheral  and 
Central  Nervous  System  Drugs 
meetings.) 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  1,  2002.  Oral 
presentations  fi-om  the  public  will  be 
scheduled  ft-om  approximately  11  a.m. 
to  12  noon.  Time  allotted  for  each 
presentation  may  be  limited.  Thdse 
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desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February  1,  2002,  and 
Submit  a  brief  statement  of  the  generaF 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  10.  2002.   j 
Linda  A.  Suydam, 

Senior  Associate  Commissioner. 

|FR  Doc.  02-1409  Filed  1-18-02:  8:45  am) 

BILUNe  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  collection;  Comment 
Request;  Ethical  Issues  Associated 
With  Nurse  Practitioner  and  Physician 
Assfetant  Practice:  A  Comparative 
Analysis  | 

summary:  In  compliance  with  the 
requirement  of  section  3306(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Department  of  Clinical  Bioethics,  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review  and  approval. 
PROPOSED  COLLECTION:  Title:  Ethical 
Issues  Associated  with  Nurse 
Practitioner  and  Physician  Assistant 
Practice:  A  Comparative  Analysis.  Type 
of  Information  Collection  Request 
NEW.  Need  and  Use  of  Information 
Collection:  The  purposes  of  the  study 
are''(l)  to  examine  whether  the  current 
practice  environment  has  created  ethical 
concerns/conflict  for  Nurse  Practitioners 
and  Physician  Assistants  in  the 
provision  of  patient  care;  (2)  to  explore 
relationships  between  selected 
individual,  organizational,  and  state 
regulatory  factors  and  ethical  conflict  in 
practice  and  the  perceived  delivery  of 
quality  care;  and  (3)  to  examine  the 
perceived  level  of  ethics  preparedness 
and  confidence  in  ethics  decision- 
making. The  findings  will  provide 
valuable  information  concerning:  (1) 
The  importance  of  ethics  and  ethical 
factors  from  the  perspective  of  different 
professional  groups;  and  (2)  ethics 
educational  needs  of  Nurse  Practitioners 
and  Physician  Assistants.  Frequency  of 
Response:  Once.  Affected  Public: 
Individuals;  Academic  Institutions; 


Business  or  other  for-profit;  Not-for- 
profit  organizations.  Type  of 
Respondents:  Nurse  Practitioners  and 
Physician  Assistants.  The  annual  report 
burden  is  as  follows:  Estimated  Number 
of  Respondents:  1,400;  Estimated 
Number  of  Responses  per  Respondent: 
1;  Average  Rurden  Hours  Per  Response: 
.33;  and  Estimated  Total  Annual  Rurden 
Hours  Requested:  462.  The  annualized 
cost  to  respondents  is  estimated  at 
S3 3, 600.  There  are  no  Capital  Costs  to 
report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  is 
information  is  necessary  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  minimize  the  burden 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  infbrmation  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Connie  Ulrich,  RN, 
PhO,  Principal  Investigator,  Department 
of  Clinical  Bioethics,  Warren  G. 
Magnuson  Clinical  Center,  Building  10, 
Room  1C118,  Bethesda,  MD  20892,  or 
call  non-toll-free  number  (301)  451- 
8338  or  E-mail  your  request,  including 
your  address  to:  culrich@cc.nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60-days  of  the  date  of 
this  publication. 

Dated:  lanuary  14.  2002. 
David  K.  Henderson, 

Deputy  Director,  Warren  G.  Magnuson 
Clinical  Center.  National  Institutes  of  Health. 
Ezekiel  Emanuel, 

Director,  Department  of  Clinical  Bioethics, 
Warren  G.  Magnuson  Clinical  Center, 
National  Institutes  of  Health. 
[PR  Doc.  02-1435  Filed  1-18-02;  8:45  am] 

BUJNG  CODE  4140-01-H 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  California  Health  Interview 
Survey — Complementary  and 
Alternative  Medicine 

summary:  In  compliance  with  the 
requirement  of  section  2506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995, 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
publish  periodic  summaries  of  proposed 
projects  to  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval. 
PROPOSED  collection:  Title:  California 
Health  Interview  Survey — 
Complementary  and  Alternative 
Medicine  (CHIS-CAM).  Type  of 
Information  Collection  Request:  New. 
Need  and  Use  of  Information  Collection. 
The  NCI  has  sponsored  a  Cancer  Control 
Topical  Module  (CCTM)  to  the 
California  Health  Interview  Survey 
(CHIS),  administered  in  2001.  The  CHIS 
is  a  telephone  svuvey  designed  to 
provide  population-based,  standardized 
health-related  data.  Initiated  by  the  . 
UCLA  Center  for  Health  Policy 
Research,  California  Department  of 
Health  Services,  and  the  Public  Health 
Institute,  the  survey  was  unfunded  by  a 
number  of  public  and  private  sources. 

The  2001  CHIS  CCTM  was  similar  in 
content  to  the  2000  National  Health 
Interview  Survey  (NHIS)  CCTM  and  was 
administered  to  one  sample  adult  in 
more  than  54,000  households.  NCI 
anticipates  comparing  the  CHIS  and 
NHIS  data  in  order  to  conduct 
comparative  and  pooled  analyses  that 
will  enable  better  estimates  of  health- 
related  behaviors  and  cancer  risk  factor 
for  smaller  racial/ethnic  minority 
populations. 

The  CHIS-CAM  is  a  cross-sectional 
telephone  survey  nested  in  the  CHIS 
study  population  of  all  adult 
respondents  who  agreed  to  be  re- 
contacted.  Complementary  and 
Alternative  Medicine  (CAM)  is  a  rapidly 
growing  component  of  prevention  and 
treatment  of  chronic  illness  in  the 
United  States.  Yet  the  study  of  cancer 
has  been  largely  excluded  from  the 
existing  population-based  siuveys  on 
CAM  due  to  sample  size  restrictions, 
and  little  reliable  information  exists  on 
how  CAM  utilization  varies  among 
different  ethnic  groups  and  among  those 
with  chronic  illnesses. 

The  CHIS-CAM  survey  will  be 
administered  to  approximately  2,000 
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cancer  survivors  and  6,000  non-cancer 
adults.  It  will  enable  NCI  to  collect 
extensive  information  on  CAM,  cancer 
and  other  chronic  illnesses,  and  link  it 
with  the  breadth  of  basic  data  already 
collected  from  the  large,  racially  and 
ethnically  diverse  sample  of  CMS 
respondents. 

Comprehensive  and  detailed 
collection  of  information  on  CAM  will 
enable  NCI  to  increase  its  understanding 
of  how,  why,  and  to  what  effect  CAM 
is  used.  The  CHIS-CAM  survey  data 


will  allow  NCI  to  compare  individuals 
who  report  various  types  of  cancer  and 
other  chronic  conditions  and  to 
determine:  (1)  The  major  categories  of 
CAM  procedures  being  used,  as  well  as 
the  specific  therapies  targeted  toward 
cancer  prevention  and  treatment,  (2) 
how  various  subgroups  in  the 
population  (defined  by  race/ethnicity, 
gender,  age,  health  status,  etc.)  compare 
with  regards  to  CAM  procedures  being 
used;  (3)  to  what  extent  persons  with 
cancer  used  specific  types  of  CAM 


before  or  after  diagnoses  with  cancor, 
and  whether  cancer  patients  used  CAM 
in  place  of,  or  in  addition  to, 
conventional  medical  care;  (4)  whether 
systematic  CAM  treatments  for  cancer 
might  lead  to  harm  or  interact  with 
conventional  treatments  for  cancer;  and 
(5)  what  expenditures  people  are  paying 
out-of-pocket  for  CAM  procedures. 
Frequency  of  Response:  One-time. 
Affected  public:  Individuals.  Types  of 
respondents:  U.S.  adults.  The  annual 
reporting  burden  is  as  follows: 


Table  A— Annualized  Burden  Estimates  for  CHIS-CAM  Data  Collection 


Type  of  respondents 


U.S.  Adults 


Estimated 
numt)er  of  re- 
spondents 


8,000 


Estimated  no. 
of  responses 
per  respond- 
ent 


1 


Averaoe  bur-  Estimated  total 
«wf  h^«P^r  annual  burden 
den  hours  per  ^q^j. 


response 


requested 


.35 


2,800 


There  is  no  annualized  cost  to 
respondents.  There  are  no  Capital  Costs 
to  report.  There  are  no  Operating  or 
Maintenance  Costs  to  report. 

REQUEST  FOR  COMMENTS:  Written 
comments  and/or  suggestions  bom  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  prbper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  biuden  of  the  proposed 
collection  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Anita  Ambs, 
Project  Coordinator,  National  Cancer 
Institute,  EPN  4106,  6130  Executive 
Boulevard,  Bethesda  Maryland  20892- 
7344,  or  call  non-toll  free  number  (301) 
451-8500  or  email  your  request, 
including  your  address  to 
ambsa@mail.nih.gov. 

COMMENTS  DUE  DATE:  Comments 
regarding  this  information  collection  are 
best  assiued  of  having  their  full  effect  if 
received  within  60  days  from  the  date 
of  this  publication. 


Dated:  January  10,  2002. 
Reesa  L.  Nichols, 

NCI  Project  Clearance  liaison. 

[PR  Doc.  02-1436  Filed  1-18-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Heaitti 

Govemment-Owned  Inventions; 
Availability  for  Licensing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service.  DHHS. 

ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Marlene  Shinn,  J.D.,  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7056  ext.  285;  fax:  301/402-0220; 
e-mail:  shinnm@od.nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the  < 
patent  applications. 


Thermostable  DNA  Pol3nnera8e8  that 
Bypass  Lesions  in  DNA 

Dr.  Roger  Woodgate  (NICHD)  and  Dr. 

Francois  Boudsocq  (NICHD) 
DHHS  Reference  No.  E-232-Ol/O— 

Research  tool 
.    Lesions  in  DNA  often  block  DNA 
polymerases,  especially  in  those 
polymerases  used  in  the  Polymerase  - 
Chain  Reaction  (PCR).  Old  DNA,  such  as 
that  from  forensic  samples,  is  often 
damaged  and  cannot  be  used  for  PCR 
analysis. 

The  NIH  announces  the  identification 
of  two  novel  Y-family  DNA 
polymerases — called  Dbh  and  Dpo4 —  ■ 
from  the  archea  Sulfolobus  solfactaricus 
Pi  and  Sulfolobus  solfactaricus  P2, 
respectively.  The.Y  family  of 
polymerases  are  characterized  by  their 
ability  to  replicate  through  DNA  lesions 
that  may  block  the  activity  of  other, 
more  conventional,  polymerases  such  as 
the  thermostable  enzymes  used  in  PCR. 
Both  Dbh  and  Dpo4  enzymes  have  been 
shown  to  be  as  thermostable  as  the  Taq 
polymerase  (Dpo4,  in  particular)  and 
can  copy  stretches  of  DNA  up  to  1300 
bp  in  length.  Because  these  polymerases 
are  in  general  more  efficient  at  coping 
with  DNA  lesions,  they  may  be  useful 
in  the  amplification  of  damaged  DNA 
and  could  be  useful  in  forensic  PCR 
applications. 

A  Novel  Human  DNA  Polymerase,  POL 
IOTA,  Involved  in  DNA  Repair  and 
Mutagenesis 

Drs.  Roger  Woodgate  and  John 

McDonald  (NICHD) 
DHHS  Reference  No.  E-229-01/0— 

Research  tool 

The  NIH  announces  the  identification 
of  a  novel  DNA  polymerase  called  POL 
IOTA,  that  is  highly  error  prone  and 
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may  be  responsible  for  causing 
mutations  that  ultimately  lead  to  human 
cancer  formation. 

The  polymerase  could  be  useful  as  a 
target  for  chemotherapeutic  agents  that 
block  the  polymerase's  enzyme  activity. 
This  in  turn  could  lead  to  an  increase 
in  the  cure  rate  of  cancer  patients.  In 
addition,  a  diagnostic  assay  could  be 
developed  to  identify  enzyme 
expression  patterns  and  their  mutations, 
so  as  to  recognize  humans  with  an 
increased  risk  of  cancers.  Therefore,  the 
polymerase  could  be  used  as  a  research 
tool,  or  with  more  development,  into  a 
kit  that  could  be  used  in  both  research 
and  clinical  labs. 

TMCl  and  TMC2  and  Applications  to 
Hereditary  Deafiiess 

Dr.  Andrew  Griffith  et  al.  (NKKHD) 
DHHS  Reference  No.  E-168-01/0  filed 

19  Sep  2001 

Hearing  loss  is  a  common 
commimication  disorder  effecting 
nearly  1  in  1,000  children  in  the  United 
States  alone,  and  nearly  50%  of  adults 
by  the  age  of  eighty.  Dea&ess  can  be 
caused  by  both  environmental  and 
disease-related  factors,  however,  in  at 
least  50%  of  the  cases,  deafness  is  an 
inherited  trait. 

The  NIH  announces  the  isolation  and 
purification  of  two  novel  genes  termed 
TMCl  and  TMC2  that  may  encode  the 

mammalian  hair  cell 

mechanotransduction  channel.  It  is 
known  that  the  mechanotransduction 
channel  is  the  critical  molecule  within 
the  hearing  pathway,  which  detects 
sound  within  the  inner  ear.  Our 
investigators  have  discovered  that 
domiiiant  and  recessive  mutations  in 
TMCl  undwlie  two  forms  of  hereditary 
deafiiess  known  as  DFNA36  and 
DFNB7/11,  respectively.  This 
technology  would  be  useful  to  a 
company  interested  in  finding  new 
therapies  to  treat  or  prevent  hearing  loss 
as  well  as  identifying  persons  at 
increased  risk  of  developing 
aminoglycoside-induced  hearing  loss. 
This  technology  is  also  available  for 
collaboration  with  a  partner  imder  a 
Cooperative  Research  and  Development 
Award. 

Gene  Involved  in  Dietary  Sterol 
Aimrplion  and  Excretion  and  Uses 
Therefor 

Drs.  Michael  Dean  and  Shailendra  Patel 

(NCI) 
DHHS  Reference  No.  E-295-99/1  filed 

25  Sep  2001  (PCT/USOl/29859) 

The  ATP  binding  cassette  proteins  are 
involved  in  cholesterol  regulation. 
Cholesterol  absorption  from  the  diet  is 
an  important  mechanism  for  regulating 


serum  cholesterol  levels.  It  is  well 
known  that  high  serum  cholesterol 
levels  are  found  in  several  diseases  such 
as  diabetes,  atherosclerosis,  and 
cardiovascular  disease. 

The  NIH  announces  the  identification 
and  characterization  of  the  A6CG5  gene. 
The  gene  maps  to  human  chromosome 
2,  which  has  been  identified  as  playing 
a  role  in  the  genetic  disorder 
sitosterolemia.  Patientswith 
sitosterolemia  display  an  abnormally 
high  level  of  blood  sterol  debri  from 
plants  and  fish,  which  can  lead  to 
coronary  artery  disease,  atherosclerosis, 
and  arthritis,  as  well  as  other  diseases. 
The  inventors  believe  that  mutations  in 
the  ABCG5  gene  interfere  with  sterol 
transport  thereby  causing  sitosterolemia. 
Companies  working  in  this  area  would 
find  this  technology  useful  in  searching 
for  agents  that  can  treat  or  prevent  any 
disease  or  condition  that  has  associated 
with  it  high  cholesterol  levels. 

Dated:  January  11.  2002. 
lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
[FR  Doc.  02-1439  Filed  1-18-02;  8:45  am) 

HLUNG  COOE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutas  of  Haalth 

Govemoient-Owned  inventions; 
Availability  for  Ucenaing 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
49fr-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosiue  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 


Efficient  Inhibition  of  HIV-1  Viral 
Entry  Through  a  Novel  Fusion  Plvtein 
Inchiding  CD4 

James  Arthos,  Claudia  Cicala,  Anthony  • 

Fauci  (NIAID) 
DHHS  Reference  No.  E-337-01/0  filed 

25  Oct  2001 
Licensing  Contact:  Peter  Soukas;  301/ 

496-7056  ext.  268;  e-mail: 

soukasp@od.mh.gov 

This  invention  relates  to  CD4  fusion 
proteins  for  use  in  the  treatment  of  an 
immimodeficiency  virus  infection  such 
as  hiunan  immimodeficiency  virus 
(HIV).  These  polypeptides  have  been 
shown  by  the  inventors  to  inhibit  the 
entry  of  primary  isolates  of  HTV-l  into 
CD4+  T  cells  by  targeting  the  gpl20 
subimit  of  the  HIV-1  envelope.  The 
invention  claims  recombinant 
polypeptides  comprising  a  CD4 
polypeptide  ligated  at  its  C-terminus 
with  a  portion  of  a  human 
immimoglobulin  comprising  a  hinge 
region  and  two  constant  domains  of  an 
immimoglobulin  heavy  chain.  The 
portion  of  the  IgG  is  fused  at  its  C- 
terminus  with  a  polypeptide  comprising 
a  tailpiece  from  the  C  terminus  of  the 
heavy  chain  of  an  IgA  antibody.  This 
protein  is  very  large  (greater  than  800 
kilodaltons),  which  may  contribute  ta 
its  ability  to  inhibit  entry  of  primary 
isolates  of  HIV-1  into  T  cells.  It  presents 
twelve  gpl20  binding  domains  (DlD2) 
and  can  bind  at  least  ten  gpl20s 
simultaneously.  The  inventors  have 
shown  that  the  construct  efficiently 
neutralizes  primary  isolates  from 
different  HIV  subgroups.  Also  claimed 
are  use  of  the  construct  as  a  component 
of  a  vaccine  and  as  a  diagnostic. 

Methods  and  Compositions  for 
Production  and  Piuification  of 
Recombinant  Staphylococcal 
Enterotexin  B  (rSEB) 

Daniel  Coffinan,  Steven  Giardina, 

Jianwei  Zhu  (NQ) 
DHHS  Reference  No.  E-075-OI/jO  filed 

09  Oct  2001 
Licensing  Contact:  Peter  Soukas;  301/ 

496-7056  ext.  268;  e- 

mail:soiiicasp@od.niii.gov 

This  invention  claims  processes  and 
compositions  for  fermentation,  recovery, 
and  piuification  of  recombinant 
bacterial  superantigens  (rSAgs), 
exemplified  by  a  recombinant 
staphylococcal  enterotoxin  B  SEB 
(rSEB)  protein  mutated  for  use  in 
administration  to  a  mammalian 
recipient.  This  process  generates  an 
economically  viable  quantity  of  rSEB 
vaccine  protein  meeting  FDA  parenteral 
drug  specifications.  The  purification 
methods  generaUy  involve  multiple 
steps  including  hydrophobic  interaction 
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chromatography  (HIC).  buffer  exchange 
(desalting),  and  cation  exchange.  The 
final  product  of  the  purification  is  a 
highly  purified  rSAg  composition 
satisfying  clinical  saiety  criteria  and  is 
immunogenic  and  protective  against 
lethal  aerosol  challenge  in  a  murine 
model.  The  methods  and  compositions 
claimed  in  the  patent  application 
provide  possible  therapeutics  and 
prophylactics  for  diseases  caused  by 
bacterial  SAgs,  such  as  food  poisoning, 
bacterial  arthritis  and  other  autoimmune 
disorders,  toxic  shock  syndrome,  and 
the  potential  use  of  SAg  biowarfare 
agents. 

Novel  Peptides  to  a  Melanoma  Antigen 
and  Their  Use  in  Diagnostic  and 
Therapeutic  Methods 

P.  Hwu,  R.  LaPointe,  S.A.  Rosenberg 

(NCI) 
DHHS  Reference  No.  E-086-01/0  filed 

22  Aug  2001 
Licensing  Contact:  Kai  Chen;  301/496- 

7736  ext.  247;  e-mail: 

chenk®od.nih  .gov 

Various  tumor-associated  antigens  are 
recognized  by  T  cells,  thereby  eliciting 
an  immune  response.  Among  these 
tumor-associated  antigens  is  gplOO, 
which  along  with  several  other  tumor 
antigens  identified  to  date  is  associated 
with  malignant  melanoma.  Most  of  the 
gplOO  peptide  epitopes  identified  to 
date  are  HLA-A2  (MHC  Class  I) 
restricted. 

The  current  invention  embodies  the 
identification  of  a  novel  HLA- 
DRB1*0701  (MHC  Class  H)  restricted 
epitope  of  gplOO.  As  16-28%  of  the 
population  is  HLA-DRBl  *0701 
positive,  this  peptide  could  represent  a 
potential  immunotherapeutic  vaccine 
for  use  against  melanoma  in  a 
sigiuficant  percentage  of  the  patient 
population.  In  addition,  the  current 
invention  represents  only  the  second 
gplOO  peptide  identified  to  date  that  is 
capable  of  eliciting  a  CD4+  helper  T  cell 
response.  It  is  believed  that 
administration  of  a  peptide  capable  of 
eliciting  a  CD4+  T  cell  response  may  be 
required  in  order  taupregulate  a  CD8+ 
T  cell  response  against  a  Class  I- 
restricted  peptide.  The  identification  of 
an  immunogenic  Class  H-restricted 
epitope  therefore  could  be  of  particular 
importance  not  only  as  an 
immunotherapeutic  vaccine  in  and  of 
itself,  but  also  for  use  in  a  vaccination 
protocol  in  combination  with  an 
immunogenic  Class  I-restricted  peptide. 

Tumor  Antigen  Homologous  to  Poly(A) 
Polymerase 

S.  Topalian  (NQ),  M.  Gonzales  (NQ).  J. 
Manley,  and  S.  Kaneko 


DHHS  Reference  No.  E-002-01/0  filed 

16  May  2001 
Licensing  Contact:  Kai  Chen;  301/496- 
7736  ext.  247;  e-mail: 
chenk@od.nih  .gov 

Poly(A)  polymerase  (PAP)  activity  has 
long  been  linked  to  cancer,  and  several 
forms  of  PAP  have  been  identified  to 
date  by  various  researchers.  PAP  is  an 
enzyme  that  is  required  for  the 
processing  and  stability  of  nascent  RNA 
transcripts.  The  current  invention 
embodies  the  identification  of  a  new 
hiunan  tumor  associated  antigen,  neo- 
poly(A)  polymerase  (neo-PAP),  which 
shares  approximately  70%  amino  acid 
and  61%  nucleic  acid  sequence 
similarity  with  classic  PAP. 

Neo-PAP  is  overexpressed  in  all 
tumor  cell  lines  tested,  including 
human  prostate  cancers,  colon  cancers, 
and  melanomas.  It  is  expressed  at  low 
levels  in  normal  human  testis  tissue  as 
well,  but  is  expressed  only  at  very  low 
levels  or  not  at  all  in  other  normal 
human  tissues.  Thus.  neo-PAP  appears 
to  be  a  "cancer-testis"  antigen,  which  is 
a  category  of  tumor-associated  antigens 
that  are  recognized  by  cytotoxic  and 
helper  T  lymphocytes  as  well  as  serum 
immunoglobulins.  Members  of  this 
tumor  antigen  category,  including  NY- 
ESO-1  and  MAGE-3,  and  currently  in 
clinical  testing  as  cancer  vaccines.  Neo- 
PAP  therefore  could  represent  a 
potential  immunotherapeutic  vaccine 
for  use  against  cancers  of  various  tjrpes, 
and  could  also  be  useful  in  the 
diagnosis/prognosis  of  cancer. 

Dated:  January  14.  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
[FR  Doc.  02-1440  Filed  1-18-02;  8:45  ami 

BIUJNG  COOE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haalth 

National  Canter  for  Complementary  ft 
Altamathm  Medicine;  Notice  of  Maattng 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  National  Advisory 
Council  for  Complementary  and 
Alternative  Medicine  (NACCAM). 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 


notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussion  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  for  Complementary  and  Alternative 
Medicine. 

Date:  January  28.  2002. 
Open;  8:30  am  to  2:45  pm. 
Agenda:  The  agenda  includes  the  0(>ening 
Remarks  by  Director.  NCCAM,  Reports  on 
FIC  Activities,  International  Health  Research 
Strategic  Plan.  New  Initiatives,  and  other 
business  of  the  Council. 
Closed:  2:45  pm  to  adjournment. 
Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Neuroscience  Conference  Center. 
6001  Executive  Boulevard,  Rockville.  MD 
20852. 

Contact  Person:  Jane  F.  Kinsel,  Ph.D. 
Executive  Secretary.  National  Center  for 
Complementary  and  Alternative  Medicine. 
National  Institutes  of  Health,  6707 
Democracy  Blvd.,  Suite  200,  Bethesda,  MD 
20892,  301/402-7269. 

The  public  comments  session  is  scheduled 
from  1:15-1:45  pm.  Each  speaker  will  be 
permitted  5  minutes  for  their  presentation. 
Interested  individuals  and  representatives  of 
organizations  are  requested  to  notify  Dr.  |ane 
Kinsel,  National  Center  for  Complementary 
and  Alternative  Medicine.  NIH.  6707 
Democracy  Boulevard,  Suite  200.  Bethesda. 
Maryland  20892,  301-402-7269,  Fax:  301- 
480-3519.  LeUers  of  intent  to  present 
comments,  along  with  a  brief  description  of 
the  organization  represented,  should  be 
received  no  later  than  5  pm  on  January  18, 
2002.  Only  one  representative  of  an 
organization  may  present  oral  comments. 
Any  person  attending  the  meeting  who  does 
hot  request  an  opportunity  to  speak  in 
advance  of  the  meeting'may  be  considered 
for  oral  presentation,  if  time  permits,  and  at 
the  discretion  of  the  Chairperson.  In 
addition,  written  comments  may  be 
submitted  to  Dr.  Jane  Kinsel  at  the  address 
listed  above  up  to  ten  calendar  days 
(February  7.  2001)  following  the  meeting. 

Copies  of  the  meeting  agenda  and  the 
roster  of  members  will  be  furnished  upon 
request  by  Dr.  lane  Kinsel.  Executive 
Secretary.  NACCAM.  National  Institutes  of 
Health,  6707  Democracy  Boulevard,  Suite 
200,  Bethesda.  Maryland  20892,  301-402- 
7269,  Fax  301-480^3519. 
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Dated:  January  14.  2002. 
UVerne  Y.  Staringfeild, 

Director.  Office  of  Federal  Advisory 

Committee  Policy.  NJH. 

(FR  Doc.  02-1434  Filed  1-18-02;  8:45  am) 

BNXMG  COOE  414<Mn-«i 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Natiofuil  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552h(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Clinical  Trials  Review 
Committee. 

Date:  February  25-26,  2002. 

Time:  February  25.  2002, 8:00  AM  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Hotel,  8727  Colesville  Road, 
Silver  Spring,  MD  20910. 

Contact  Person:  Joyce  A.  Hunter,  PhD, 
Review  Branch,  Room  7129,  Division  of 
Extramural  A^rs,  National  Heart,  Lung,  and 
Blood  Institute,  National  Institutes  of  Health, 
Bethesda,  MD  20892-7924,  3G1/435-0277. 
(Catalogue  of  Federal  Etomestic  Assistance 
Program  Nos.^ 93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  14.  2002. 
LaVmie  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

(FR  Doc.  02-1432  Filed  1-18-02;  8:45  am] 

■LUNG  COOe  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  vtrith  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Demonstration  &  Education  Research. 

Date:  February  12,  2002. 

Time:  10:00  AM  to  6:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Hotel,  8727  Colesville  Road, 
Silver  Spring,  MD  20910. 

Contact  Person:  Zoe  E.  Huang,  MD,  Review 
Branch,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood  Institute, 
Bethesda,  MD  20892-7924,  (301)  435-0287, 
huangz®  nih.gov. 

(Catalogue  of  Federal  domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  January  14,  2002. 
La  Verne  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-1433  Filed  1-18-02;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exdushrs 
License:  Development  of  Diagnostic 
Tests  for  Plasmodium  Mclpanm 
Caused  Malaria 

AGENCY:  National  histitutes  of  Health, 
Public  Health  Service.  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C  209(c)(1)  and  37  CFR 


404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  concerning  the  inventions 
embodied  in: 
USSN  5,130,416  (USPA  07/518,299, 

filed  05/03/90)  issued  July  14, 1992 
USSN  5,296.382  (USPA  07/791,392, 

filed  11/14/91)  issued  March  22, 1994 
USSN  5,476,785  (USPA  08/161.406. 

filed  12/06/93)  issued  December  19, 

1995 
all  entitled  "Recombinant  DNA  clone 
containing  a  genomic  fragment  of 
PfHRP-II  gene  from  Plasmodiiun 
falciparum"  and  invented  by  Thomas  E. 
Wellems  and  Russell  J.  Howard,  to 
Akers  Laboratories,  Inc..  a  diagnostic 
company  having  a  place  of  business  in 
Thorofare.  N.J.  The  United  States  of 
America  is  an  assignee  to  the  patent 
rights  of  these  inventions. 

The  contemplated  exclusive  license 
may  be  limited  to  the  development  of 
diagnostic  tests  for  Plasmodium 
falciparum-caused  Malaria  for  sales  in 
the  United  States.  A  nonexclusive 
license  of  the  present  inventions  to 
make  and  use  in  the  United  States  but 
to  sell  in  territories  outside  of  the 
United  States  is  available  to  other 
licensees. 

DATES:  Only  written  comments  and/or 
applications  for  a  license,  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before  March 
25,  2002.  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patents,  inquiries  or  comments  relating 
to  the  contemplated  license  should  be 
directed  to:  Uri  Reichman,  Ph.D., 
Technology  Licensing  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325.  Rockville,  MD 
20852-3804;  Telephoned  (301)  496- 
7056.  ext.  240;  Facsimile:  (301)  402- 
0220;  e-mail:  reichmau@od.nih.gov. 
SUPPLEMENTARY  INFORMATION:  The 
inventions  included  in  the  prospective 
license  relates  to  the  isolation  of  clones 
of  DNA  from  the  malaria-causing 
parasite  Plasmodium  falciparum  [P. 
falciparum]  that  encode  a  histidine-rich 
protein  (designated  name  PfHRP-II) 
from  this  organism.  PfHRP-II  is 
expressed  on  P.  falciparum-infected 
erythroc)rtes.  and  released  from  the 
infected  host  erj^throcytes  into  the  body 
fluids.  The  inventions  describe  the 
cloning  procedure  and  the 
characterization  of  the  coding  sequence 
as  well  as  that  of  the  encoded  protein 
and  the  antibodies  made  against  it.  The 
inventions  can  be  utilized  in  the 
development  of  diagnostic  tests  for 
malaria  as  contemplated  by  the 
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prospective  licensee,  or  for  vaccine 
development  against  malaria. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
imder  the  Freedom  of  Information  Act. 
5  U.S.C.  552. 

Dated:  January  14,  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  02-1438  Filed  1-18-02;  8:45  am) 

BILUNG  COOE  414»-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

ProspecUve  Grant  of  Exclush/e 
License:  Specific  Killing  of  HIV 
Infected  Lymphocytes  by  a 
Recombinant  Immunotoxin  Directed 
Against  the  HIV-1  GP 120  Envelope 
Glycoprotein 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  and  DHHS. 
action:  Notice. 

SUMMARY:  This  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(1)  (i),  that  the  National 
Institutes  of  Health,  Department  of 
Health  and  Hiunan  Services,  is 
contemplating  the  grant  of  an  exclusive 
patent  license  to  practice  the  inventions 
embodied  in  U.S.  Patent  Application, 
60/088,860  (refiled):  "Specific  Killing  of 
HIV  Infected  Lymphocytes  by  a 
Recombinant  Immunotoxin  Directed 
Against  the  HIV-1  GP  120  Envelope 
Glycoprotein"  (DHHS  Ref.  E-201-98/0); 
PCT  Patent  Application,  PCT/US99/ 
12909  (refiled):  "Specific  Killing  of  HIV 
Infected  Lymphocytes  by  a  Recombinant 
Immunotoxin  Directed  Against  the  HIV- 
1  GP  120  Envelope  Glycoprotein" 
(DHHS  Ref.  E-201-98/1);  Related 
Foreign  Filed  National  Stage 
Applications  claiming  priority  to  60/ 
088.860.  (pending)  in  Europe,  Canada. 


Japan.  Australia  and  the  National  Stage 
United  States  Application  [S/N  09/ 
673,707  (DHHS  Ref.  E-201-98/2)]: 
"Specific  Killing  of  HIV  Infected 
Lymphocytes  by  a  Recombinant 
Immunotoxin  Directed  Against  the  HIV- 
1  GP  120  Envelope  Glycoprotein;"  US 
Patent  4,892,827,  S/N  06/911,227: 
"Recombinant  Pseudomonas  Exotoxin: 
Construction  of  an  Active  Immunotoxin 
with  Low  Side  Effects," — excluding  any 
foreign  equivalents  corresponding  to 
4,892,827  (DHHS  Ref.  E-385-86/0):  US 
Patent  5,747,654,  S/N  08/077,252: 
"Recombinant  Disulfide-Stabilized 
Polypeptide  Fragments  Having  Binding 
Specificity."  PHS  is  an  owner  of 
corresponding  foreign  rights  in  national 
phase  prosecution  in  Canada,  Australia, 
Japan,  and  the  Eiwopean  Patent  Office. 
(DHHS  Ref.  E-163-93/0);  US  Patent 
6,147,203,  S/N  09/002,753: 
"Recombinant  Disulfide-Stabilized 
Polypeptide  Fragments  Having  Binding 
Specificity,"  (DHHS  Ref.  E-163-93/4); 
US  Patent  6,051,435,  S/N  07/865,722: 
"Recombinant  Antibody-Toxin  Fusion 
Protein,"  (DHHS  Ref.  E-135-89/1)  US 
Patent  5,863,745,  S/N  08/461.825: 
"Recombinant  Antibody-Toxin  Fusion 
Protem."  (DHHS  Ref.  E-1 35-89/2);  and 
US  Patent  5,696,237,  S/N  08/463,163: 
"Recombinant  Antibody-Toxin  Fusion 
Protein,"  (DHHS  Ref.  E-135-89/3)  to 
IV AX  Corporation  which  is  located  in 
Miami.  Florida.  The  patent  rights  in 
these  inventions  have  been  assigned  to 
the  United  States  of  America. 

The  prospective  exclusive  license 
territory  will  be  worldwide  and  the  field 
of  use  may  be  limited  to  human 
therapeutics  for  the  treatment  of  HFV- 
associated  diseases  using  3B3(scFv)- 
PE38  or  3B3(dsFv)-PE38  immunotoxin 
constructs. 

DATES:  Only  written  comments  and/or 
license  applications  which  are  received 
by  the  National  Institutes  of  Health  on 
or  before  March  25.  2002  will  be 
considered. 

ADDRESSES:  Requests  for  copies  of  the 
patent,  inquiries,  comments  and  other 
materials  relating  to  the  contemplated 
exclusive  license  should  be  directed  to: 
Richard  U.  Rodriguez,  M.B.A., 
Technology  Licens^g  Specialist,  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville,  MD. 
20852-3804;  Telephone:  (301)  496- 
7056,  x287;  Facsimile:  (301)  402-0220; 
and  E-mail:  rodrigur@od.nih.gov. 
SUPPLEMENTARY  INFORMATION:  The 
primary  technology  is  directed  to  an 
inununotoxin  that  specifically  binds  to 
and  kills  cells  expressing  an  HIV  gp-120 
coat  protein.  The  immimotoxin 
comprises  an  anti -gp-120  antibody 


directed  to  the  conserved  CD4  binding 
site  of  gp  120  attached  to  a  cytotoxin 
(e.g..  a  Pseudomonas  exotoxin).  In  one 
preferred  embodiment,  the 
immunotoxin  is  a  recombinantly 
•^pressed  fusion  protein  comprising  a 
disulfide  linked  Fv  region  attached  to  a 
modified  Pseudomonas  exotoxin  (i.e., 
3B3  (Fv)-PE38l.  The  technology  is  also 
directed  to:  a  pharmaceutical 
composition;  a  composition  of  the- 
immunotoxin;  methods  for  killing  HIV 
infected  cells;  and  to  a  kit  for  killing 
cells  that  display  a  gp-120  protein. 

The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless 
within  sixty  (60)  days  from  the  date  of 
this  published  notice,  the  NIH  receives 
written  evidence  and  argument  that 
establish  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Applications  for  a  license  in  the  field 
of  use  filed  in  response  to  this  notice 
will  be  treated  as  objections  to  the  grant 
of  the  contemplated  exclusive  license. 
Comments  and  objections  submitted  to 
this  notice  will  not  be  made  available 
for  public  inspection  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C  552. 

Dated:  January  14.  2002. 
Jack  Spiegel. 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  02-1437  Filed  1-18-02;  8:45  ami 

BHJJNG  COOE  4140-01-P 


DEPARTMEfIT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Notice  of  a  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  a  meeting  of  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  (SAMHSA) 
National  Advisory  Council  in  February 
2002. 

The  SAMHSA  National  Advisory 
Council  meeting  will  be  open  and  will 
include  a  presentation  by  the  New 
SAMHSA  Administrator  on  his  Vision 
and  Priorities  for  the  Agency, 
discussions  on  the  Agency's 
restructuring  and  delayering  plans,  on 
the  National  Summit  on  Terrorism/ 
BioTerrorism  Response  Activities,  on 
the  President's  new  Mental  Health 
Commission,  on  FY  2002  appropriatimi 
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issues,  on  the  FY  2003  budget 
submission,  and  a  presentation  on  the 
findings  from  the  2000  National 
Household  Siu^'ey  on  Drug  Abuse. 
There  will  also  be  a  presentation  by  a 
SAMHSA  National  Advisory  Council 
member  on  Workforce  Shortage  Issues. 
Finally,  there  will  be  reports  by  the 
Council's  workgroups'on  co-occurring 
addictive  and  mental  disorders  and 
mV/AIDS. 

Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

Substantive  program  information,  a 
summary  of  the  meeting,  and  a  roster  of 
Council  members  may  be  obtained  from 
the  contact  whose  name  and  telephone 
nimiber  is  listed  below. 

Committee  Name:  SAMHSA  National 
Advisory  Council. 

Date/Time:  Tuesday,  February  5. 
2002,  9  a.m.  to  5:45  p.m.  (Open); 
Wednesday,  February  6,  2002,  9  a.m.  to 
3:15  p.m.  (Open). 

Place:  Gaithersburg  Marriott 
Washingtonian  Center,  9751 
Washingtonian  Boulevard,  Gaithersburg, 
Maryland  20878. 

Contact:  Toian  Vaughn,  Executive 
Secretary  5600  Fishers  Lane,  Parklawn 
Building,  Room  12C-05,  Rockville,  MD 
20857,  Telephone:  (301)  443-7016; 
FAX:  (301)  443-7590  and  e-mail: 
TVaughn@samhsa.gov. 

Dated:  January  14,  2002. 
Toian  Vaughn, 

Committee  Management  Officer,  SAMHSA. 
(FR  Doc.  02-1410  Filed  1-18-112:  8:45  am] 
■LUNG  CODE  4ia»-ao-F 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

(DociMt  No.  FR-4739-N-02] 

Nolio*  Of  Proposed  Infonmrtion 
Coltoction:  Conunent  Request  Subject 
HUD  Survey  Instructions  and  Report 
for  Insured  MuMfamlly  Prefects 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Housing,  HUD. 

action:  Notice. j 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  March  25, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Wayne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  7th  Street, 
SW.,  Room  4176,  Washington,  DC 
20410. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McCullough,  Director,  Office  of 
Multifamily  Development,  Department 
of  Housing  and  Urban  Development, 
451  7th  Street,  SW.,  Washington,  DC 
20410,  telephone  (202)  706-0614, 
extension  5426  (this  is  not  a  toll  free 
number)  for  copies  of  the  proposed 
forms  and  other  available  information. 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  biu'den  of  the  proposed 
collection  of  information;  (3)  Enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond;  including  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  HUD  Survey 
Instructions  and  Report  For  Insured 
Multifamily  Projects. 

OMB  Control  Number,  if  applicable: 
2502-0010. 

Description  of  the  need  for  the 
information  and  proposed  use:  Form 
HUD-2457  provides  the  standards  of 
performance  for  conducting  surveys  and 
preparing  the  maps  of  survey.  It  also 
identifies  data  that  must  be  addressed  to 
meet  program  requirements  and 
provides  a  vehicle  for  the  surveyor  to 
certify  compliance  with  applicable 
survey  and  reporting  requirements. 
Furthermore,  a  land  survey  and  related 
information  are  necessary  to  secure  a 
marketable  title  and  title  insurance  for 


the  property  that  provides  security  for 
project  mortgage  insurance  furnished 
under  the  FHA  Multifamily  programs. 
The  Form  HUD-2457  describes  the 
property  to  assure  compliance  with 
various  regulatory  provisions,  e.g.,  flood 
hazard  requirements,  and  to  help 
determine  the  suitability  and  value  of 
the  property  for  the  intended  purpose. 
The  Form  HUD-2457  also  provides 
necessary  engineering  data  for  project 
design  for  prosed  construction  projects. 

Agency  form  numbers,  if  applicable: 
Form  HUD-2457. 

Estimation  of  the  toted  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  number  of 
respondents  is  750,  the  frequency  of 
responses  is  2,  for  a  total  of  1,500  total 
annual  responses.  The  estimated  time  to 
prepare  collection  is  approximately  0.5 
hours,  for  a  total  annual  burden  hours 
of  750. 

Statas  of  the  proposed  information 
collection:  Reinstatement,  without 
change,  of  previously  approved' 
collection  for  which  approval  has 
expired. 

Authority:  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  December  10,  2001. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing — Federal 
Housing  Ck)mmission. 
[FR  Doc.  02-1412  Filed  1-18-02;  8:45  am] 
BNXINQ  CODE  4210-Z7-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4579-FA-1 3] 

Announcement  of  Funding  Awards  for 
Fiscal  Year  2001  to  tiM  Housing 
Assistance  Council  and  the  Native 
American  Indian  Housing  Council 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research.  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  two  awards  for 
Fiscal  Year  2001  to  the  Housing 
Assistance  Council  and  the  Native 
American  Housing  Council. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Tewey,  Director.  Budget, 
Contracts  and  Program  Control  Division. 
Office  of  Policy  Development  and 
Research,  Room  8230.  451  7th  Street, 
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SW,  Washington,  DC  20410,  telephone 
(202)  70a-1796,  extension  4098.  To 
provide  service  for  persons  who  are 
hearing-  or-speech-impaired,  this 
number  may  be  reached  via  TTY  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TTY,  1-800- 
877-8339,  or  202-708-1455.  (Telephone 
number,  other  than  "800"  TTY  numbers 
are  not  toll  bee.) 

SUPPI^MENTARY  INFORMATKW:  The  VA/ 
HUD  and  Independent  Agencies 
Appropriation  Act  of  2001  (Pub.  L.  106— 
377)  earmarked  $3,000,000  for  a  grant  to 
the  Housing  Assistance  Council  and 
$2,600,000  for  a  grant  to  the  Native 
American  Indian  Housing  Coimcil. 
Subsequently,  a  .22  percent  rescission  of 
the  Fiscal  Year  2001  appropriation  was 
enacted  on  December  21,  2000  (Pub.  L. 
106-554)  resulting  in  a  revised  earmark 
amount  of  $2,993,400  for  the  Housing 
Assistance  Council  and  $2,594,280  for 
the  Native  American  Indian  Housing 
Council.  HUD'S  Office  of  Policy 
Development  and  Research  administers 
these  grants. 

The  Catalog  of  Federal  Domestic 
Assistance  for  these  grants  is  14.225. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545),  the  Department  is 
publishing  details  concerning  these 
awards,  as  follows: 

Housing  Assistance  Council,  Moises 
Loza,  Executive  Director,  1025  Vermont 
Avenue.  NW,  Suite  606,  Washington, 
DC  20005,  Grant  Number  H-21292CA, 
"Rural  Housing  Research  and  Technical 
Assistance"  Amount  $2,993,400,  Date 
Awarded  10/01/00. 

Native  American  Indian  Housing 
Council,  Luke  Toyebo,  Jr.,  Acting 
Executive  Director,  900  Second  Street, 
NE,  Washington  DC  20002.  Grant  #  H- 
21351RG,  Technical  Assistance  and 
Training  to  Indian  Housing  Agencies 
and  Tribal  Housing  Agencies,  Amount 
$2,594,280,  Date  Awarded  08/11/01. 

Dated:  January  2,  2002. 
Lawrence  L.  Thompson, 
General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 
[FR  Doc.  02-1522  Filed  1-18-02;  8:45  am] 
BILLING  CODE  4210-62-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4579-FA-1 2] 

Announcement  of  Funding  Awarde  for 
Fiscal  Year  2001  Reeeerch  and 
Technology  Unsolicited  Propoeala 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Policy  Development  and 

Research,  HUD. 

ACTION:  Announcement  of  funding 

awards. 

SUMMARY:  In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989,  this  document 
notifies  the  public  of  funding  awards  for 
Fiscal  Year  2001  Research  and 
Technology  unsolicited  proposals.  The 
purpose  of  this  document  is  to 
aimounce  the  names  and  addresses  of 
the  organizations  that  have  been 
awarded  cooperative  agreements  based 
on  their  submission  of  unsolicited 
proposals  for  research  funding. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Tewey,  Director,  Budget, 
Contracts  and  Program  Control  Division, 
Office  of  Policy  Development  and 
Research,  Room  8230,  451  7th  Street, 
SW,  Washington,  DC  20410,  telephone 
(202)  708-1796,  extension  4098.  To 
provide  service  for  persons  who  are 
hearing-or-speech-impaired,  this 
number  may  be  reached  via  TTY  by 
dialing  the  Federal  Information  Relay 
Service  on  1-800-877-TTY.  1-800- 
877-8339,  or  202-708-1455.  (Telephone 
number,  other  than  "800"  TTY  numbers 
are  not  toll  free.) 

SUPPLEMENTARY  INFORMATION:  The  VA/ 
HUD  and  Independent  Agencies 
Appropriation  Act  of  2001  (Pub.  L.  106- 
377)  provided  $53,000,000  in  Research 
and  Technology  funds  for  contracts, 
grants  and  necessary  expenses  of 
programs  and  studies  relating  to 
housing  and  urban  problems.  A 
rescission  of  .22  percent  was  enacted  on 
December  21,  2000  (Pub.  L.  106-554) 
reducing  the  amount  for  Research  and 
Technology  hmds  to  $52,883,400.  The 
majority  of  HUD's  Research  and 
Technology  funding  is  awarded  through 
competitive  solicitations.  The 
unsolicited  proposal  is  another  method 
used  by  HUD  to  fund  research  and 
development.  An  imsolicited  proposal 
is  submitted  to  support  an  idea,  method 
or  approach  by  individuals  and 
organizations  solely  on  the  proposer's 
initiative.  Fuinding  of  unsolicted 
proposals  is  considered  a 
noncompetitive  action.  An  unsolicited 
proposal  demonstrates  a  unique  and 
innovative  concept  or  a  unique 


capability  of  the  submitter,  offers  a 
concept  or  service  not  othenvise 
available  to  the  Government  and  does 
not  resemble  the  substance  of  a  pending 
competitive  action.  All  unsolicited 
proposals  and  the  resulting  award  of 
cooperative  agreements  include 
substantial  cost  sharing  on  the  part  of 
the  submitter/awardee. 

The  Catalog  of  Federal  Domestic 
Assistance  for  this  program  is  14.506. 

In  accordance  with  section 
102(a)(4)(C)  of  the  Department  of 
Housing  and  Urban  Development 
Reform  Act  of  1989  (103  Stat.  1987,  42 
U.S.C.  3545),  the  Department  is 
publishing  details  concerning  the 
recipients  of  funding  awards,  as  follows: 

List  of  FY  2001  Awardees  for 
Cooperatives  Agreements 

American  Planning  Association.  William  R. 
Klein,  122  South  Michigan  Avenue,  Suite 
1600.  Chicago,  IL  60603-6107,  Grant  #  H- 
5951CA,  "To  Modernization  State  Laws 
Affecting  Planning  and  the  Management  of 
Change — Growing  Smart"  Phase  III,  Total 
Amount  $230,000,  Date  Awarded  06/29/01. 

Brown  University  on  Behalf  of  Campus 
Compact,  Norman  J.  Hebert,  P.O.  Box  1975, 
Providence,  RI  02912,  Grant  #  H-21318CA. 
"Developing  Socially  And  Civicly  Engaged 
Engineers",  Total  Amount  $33,571,  Date 
Awarded  09/28/01. 

Building  Works,  Inc.  Dr.  Pieter  A. 
VanderWerf,  675  Massachusetts  Avenue, 
8th  Floor,  Cambridge,  MA  02139,  Grant  # 
H-21311CA.  "Reducing  the  Cost  of 
Combining  ICF's  and  Steel  Framing  in 
Residential  Construction",  Total  Amount 
$74,505,  Date  Awarded  06/04/01. 

Georgetown  University,  Mary  E.  Schmiedel, 
37lh  &  O  Streets,  NW.  Washington,  DC 
20057,  Grant  #  H-21317CA,  "A  Mid-Terra 
Evaluation  of  the  Effects  of  the  Moving  to 
Opportunity  (MTO)  Demonstration  on 
Adult  and  Juvenile  Criminal  Offending", 
Total  Amount  $15,000,  Date  Awarded  07/ 
30/01. 

Johns  Hopkins  University.  Cheryl-Lee 
Howard,  3400  N.  Charles  Street,  Baltimore. 
MD  21218-2688,  Grant  #  H-21302CA. 
"The  Effects  of  Housing  Assistance  on 
Adult  Self-Sufficiency",  Total  Amount 
$18,746,  Date  Awarded  04/09/01. 

Manpower  Demonstration  Research 
Corporation,  Jesus  M.  Amadeo,  16  East 
34th  Street,  New  York,  NY  10016-4326, 
Grant  #  H-21042CA,  "Jobs-Plus 
Community  Revitalization  Initiative  for 
Public  Housing  Families".  Total  Amount 
$1,420,000,  Date  Awarded  09/28/01. 

Manufactured  Housing  Research  Alliance, 
Richard  Boyd.  220  West  93rd  Street,  11th 
Floor.  New  York  NY  10025,  Grant  #  H- 
21315CA,  "Improving  Foundation 
Performance  in  Sites  Exposed  to 
Multihazard  Conditions".  Total  Amount 
$200,000,  Date  Awarded  09/27/01. 

Manufactured  Housing  Research  Alliance. 
Richard  Boyd,  220  West  93rd  Street,  llfh 
Floor,  Grant  #  H-21316CA.  "Manufactured 
Homes  in  Hot,  Humid  Climates: 
Alternatives  for  Eliminating  Moisture 


2900 


Federal  Register / Vol.  67,  No.  14 /Tuesday,  January  22,  2002 /Notices 


Problems".  Total  Amount  $110,000,  Date 
Awarded  09/27/01. 

Manufactured  Housing  Research  Alliance. 
Richard  Boyd.  220  West  93rd  Street,  11th 
Floor.  New  York,  NY  10025,  Grant  #  H- 
21353CA,  "Accelerating  Technology 
Advances  in  Manufactured  Housing". 
Total  Amount  $501,400,  Date  Awarded  09/ 
28/01. 

Metropolitan  Area  Research  Corporation, 
Myron  W.  Orfield,  Jr.,  1313  Fifth  Street.  SE. 
Suite  108,  Minneapolis,  MN  55414.  Grant 
#  H-21171CA,  "A  Comparative  Study  of 
Socioeconomic  Disparity  In  U.S. 
Metropolitan  Regions".  Total  Amount 
$95,500,  Date  Awarded  11/17/00. 

Mortgage  Banking  Association.  Steven 
Homburg,  2107  Wilson  Boulevard,  Suite 
450,  Arlington,  VA  22201-3042.  Grant  #H- 
21300CA.  "Assessment  of  Consumer 
Mortgage  Process  and  Home  Search 
Process",  Total  Amount  $200,000,  Date 
Awarded  01/12/01. 

NAHB  Research  Center,  Liza  K.  Bowles,  400 
Prince  George's  Boulevard,  Upper 
Marlboro.  MD  20772-8731,  Grant  #  H- 
21313CA,  "Tool  Base  Services:  The  Source 
of  Technical  Information  For  The  Building 
Industry",  Total  Amount  $500,000,  Date 
Awarded  06/04/01. 

NAHB  Research  Center,  Liza  K.  Bowles,  400 
Prince  George's  Boulevard,  Upper 
Marlboro,  MD  20772-8731,  Grant  #  H- 
21314CA.  "Updated  Model  Land 
Development  Standards  Featuring  Green 
Building  and  Smart  Growth  Technologies", 
Total  Amount  $300,000.  Date  Awarded  09/ 
21/01. 

National  Bureau  of  Economic  Research, 
Susan  Colligan,  1050  Massachusetts 
Avenue,  Cambridge,  MA  02138-5308. 
Grant  »  H-21301CA,  "Expanding  Moving 
To  Opportunity  Research",  Total  Amount 
$75,000,  Date  Awarded  03/07/01. 

The  Urban  Institute,  Suzanne  Forehand,  2100 
M  Street,  NW,  Washington,  DC  20037. 
Grant »  H-21352CA,  "Neighborhood 
Effects  of  the  LIHTC  Program",  Total 
Amount  $21,086,  Date  Awarded  09/27/01. 

University  Consortium  for  Geographic 
Information  Science,  Susan  M.  Jampoler, 
43351  Spinks  Ferry  Road,  Leesburg,  VA 
20176-5631.  Grant  #  H-21260CA,  "Global 
Urban  Quality:  An  Indicator  of  Urban 
Indicators  Using  Geographic  Information 
Science  (GIS)".  Total  Amount  $100,000, 
Date  Awarded  1/16/01. 

W.H.  Porter,  Inc..  William  H.  Porter,  4240  N. 
136th  Avenue,  Holland.  MI  49424.  Grant  # 
H-21312CA.  "Supersip  Panel  for 
Residential  Construction".  Total  Amount 
$254,990.  Date  Awarded  07/19/01. 

Dated:  January  2.  2002. 
Lawrence  L.  Thompson, 

General  Deputy  Assistant  Secretary  for  Policy 
Development  and  Research. 
(FR  Doc.  02-1523  Filed  1-1^-02;  8:45  am) 
MJJNG  COOK  4210-O-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

•  The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  i>ennit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  etseq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  days  of  the  date  of  this  notice. 

Applicant:  International  Center  for 
Gibbon  Studies.  Santa  Clarita,  CA,  PRT- 
050284. 

The  applicant  requests  a  permit  to 
export  one  live  Siamang  gibbon 
(Hylobates  syndactylus)  and  four  live 
dark-handed  gibbons  [Hylobates  agilis) 
to  Parque  Las  Aguilas,  Spain  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species. 

Applicant:  Zoological  Society  of  San 
Diego  @  San  Diego  Wild  Animal  Park, 
Escondido,  CA,  PRT-049052. 

The  appUcant  requests  a  permit  to 
export  four  Andean  condors  (Vultur 
gryphus)  to  the  Calidad  Ambiental  de  la 
CAR  Cundinamarca,  Santefe  de  Bogota, 
Colombia,  for  reintroduction  into  the 
wild  to  enhance  the  survival  of  the 
species. 

Marine  Manunals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  18). 

Written  data,  comments,  or  requests 
for  copies  of  these  complete 
applications  or  requests  for  a  public 
hearing  on  these  applications  should  be 
submitted  to  the  Director  (address 
below)  and  must  be  received  within  30 
days  of  the  date  of  this  notice.  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  woidd  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Applicant:  Ken  Morrill,  Escalon,  CA, 
PRT-051613. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  {Ursus  maritimus) 
sport  hunted  firom  the  Lancaster  Sound 


polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB- Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dociunents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fakfax  Drive, 
Room  700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281. 

Dated:  January  4,  2002. 
Anna  Barry, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  02-1501  Filed  1-18-02;  8:45  am] 
BIUJNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Rsh  and  Wlldiife  Service 

Environmental  Documents  To  Amend  a 
Habitat  Conservation  Plan  for 
FMIerally  Protedad  Native  nsh 
Species  on  Plum  Creek  Timber 
Company  Lands  in  Washington,  Idatio, 
and  Montana 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  a 

supplemental  environmental  impact 

statement. 

SUMMARY:  In  accordance  with  the 
National  Environmental  Policy  Act  this 
notice  advises  the  public  that  the  Fish 
and  Wildlife  Service  (Service)  intends  to 
gather  information  necessary  to  prepare 
a  Supplemental  Environmental  Impact' 
Statement  for  a  Proposed  Amendment  to 
the  Plum  Creek  Native  Fish  Habitat 
Conservation  Plan  and  request  for 
issuance  of  an  incidental  take  permit  to 
take  endangered  and  threatened  species 
in  accordance  with  section  10(a)(1)(B)  of 
the  Endangered  Species  Act  of  1973,  as 
amended.  The  Permit  applicant  is  Plimi 
Creek  Timber  Company.  The  proposed 
amendment  would  add  the  grizzly  bear 
to  the  existing  permit  and  extend 
coverage  of  the  Native  Fish  Habitat . 
Conservation  Plan  (NFHCP)  to 
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additional  Plum  Creek  lands.  This 
document  would  supplement  the 
September  2000  Final  Environmental 
Impact  Statement  (FEIS)  and  NFHCP  for 
federally  protected  native  fish  species 
on  Plum  Creek  Timber  Companv  lands. 
A  public  meeting  will  be  neld  from  3- 
7  p.m.  MST  on  February  6,  2002,  at  the 
Montana  Department  of  Fish,  Wildlife, 
and  Parks  Headquarters,  490  N. 
Meridian  Road,  Kalispell,  Montana 
59901.  Comments  and  participation  in 
the  process  are  solicited. 
DATES:  The  public  meeting  will  be  held 
from  3-7  p.m.  MST  on  February  6,  2002, 
at  the  Montana  Department  of  Fish, 
Wildlife,  and  Parks  Headquarters,  490 
N.  Meridian  Road,  Kalispell,  Montana. 
Written  comments  from  all  interested 
parties  must  be  received  on  or  before 
February  21,  2002  to  b6  considered. 
ADDRESSES:  Comments,  materials,  and 
requests  for  information  should  be  sent 
to  Tim  Bodurtha,  Plum  Creek  Scoping 
Comments,  U.S.  Fish  and  Wildlife 
Service,  780  Creston  Hatchery  Road, 
Kalispell,  Montana  59901,  telephone 
(406)  758-6882,  facsimile  (406)  758- 
6877. 

FOR  FURTHER  INFORMATION  CONTACT:  Tim 
Bodurtha,  Kalispell  Sub-office,  U.S.  Fish 
and  Wildlife  Service  (see  ADDRESSES 
above). 

SUPPLEMENTARY  INFORMATION:  Section  9 
of  the  Endangered  Species  Act  (Act)  of 
1973,  as  amended  (16  U.S.C.  1531  et 
seq.),  prohibits  the  "taking"  of  any 
threatened  or  endangered  species. 
However,  the  Fish  and  Wildlife  Service, 
under  limited  circumstances,  may  issue 
permits  to"  take  threatened  and 
endangered  wildlife  species  if  such 
taking  is  incidental  to,  and  not  the 
purpose  of,  otherwise  lawful  activities. 
Regulations  governing  permits  for 
threatened  and  endangered  species  are 
outlined  in  50  CFR  1 7.22. 

Background 

On  October  24,  2000,  the  Fish  and 
Wildlife  Service  issued  an  incidental 
take  permit  under  section  10(a)(1)(B)  of 
the  Act  to  Plum  Creek  Timber  Company. 
The  permit  authorizes  the  incidental 
take  of  17  native  fish  species,  as 
identified  in  the  FEIS  (U.S.  Fish  and 
Wildlife  Service  2000),  from  certain 
Plum  Creek  activities  on  Plum  Creek 
timberlands  covering  approximately  1.6 
million  acres  in  Washington,  Idaho,  and 
Montana.  Pliun  Creek  is  proposing  to 
amend  this  current  NFHCP  by  adding 
the  grizzly  bear  to  the  permit  and  by 
extending  coverage  of  the  NFHCP  to 
additional  Plum  Creek  lands  in 


Montana.  The  NFHCP  Project  Area 
lands  addressed  in  the  proposed 
amendment  encompass  70,826  acres  of 
timberlands  owned  and  managed  by 
Plum  Creek  within  the  range  of  the 
grizzly  bear.  Approximately  38.148 
acres  are  in  the  Cabinet-Yaak  Ecosystem 
and  32,678  acres  in  the  Northern 
Continental  Divide  Ecosystem.  In 
addition,  the  amendment  would  extend 
coverage  of  the  NFHCP  to  an  additional 
14,892  acres  wTiich  was  evaluated  in  the 
original  FEIS  (U.S.  Fish  and  Wildlife 
Service  2000).  However,  coverage  was 
postponed  until  an  amendment  to  the 
NFHCP  for  the  addition  of  grizzly  bear 
was  completed. 

Of  the  total  acres  of  Plum  Creek  lands 
covered  under  the  NFHCP  in  Montana 
(1.4  million  acres),  the  proposed 
amendment  applies  to  70,826  acres,  or 
5.0  percent  and  portions  of  the 
following  counties  in  western 
Montana — Lincoln,  Sanders,  Flathead. 
Lake.  Missoula,  Powell,  and  Lewis  and 
Clark.  The  proposed  amendment 
requests  incidental  take  authorization 
for  take  that  occurs  as  a  result  of  the 
following  activities  as  described  in  the 
FEIS  (U.S.  Fish  and  Wildlife  Service 
2000) — (1)  Commercial  forestry  and 
associated  activities — Silvicultural 
activities  such  as  tree  planting,  site 
preparation,  timber  harvest  in  riparian 
and  upland  areas,  stand  maintenance, 
prescribed  biuning,  and  forest  nurseries 
and  seed  orchards;  Logging  road 
construction  and  maintenance;  Gravel 
quarrying  primarily  for  logging  road 
construction;  (2)  Forest  fire  suppression; 
(3)  Open  range  cattle  grazing;  (4) 
Miscellaneous  forest  and  land  product 
sales;  Gravel  and  landscaping  stones;  (5) 
Conservation  activities — Habitat 
enhancement  and  restoration;  Scientific 
surveys  and  studies;  (6)  Special  forest 
use  permits — Commercial  outfitting; 
Special  recreation  permits,  such  as  club 
activities;  Electronic  facility  sites;  (7) 
Manufacturing  of  forest  products,  such 
as  milling  activities,  lumber  mills, 
plywood  mills,  and  remanufacturing 
plants. 

The  proposed  amendment  to  the  Plum 
Creek  NFHCP  provides  for  conservation 
of  the  threatened  grizzly  on  Plum  Creek 
lands  in  Montana.  It  further  would 
extend  conservation  commitments  for 
the  threatened  bull  trout  and  four 
unlisted  native  salmonids;  the  redband 
and  westslope  cutthroat  trout,  moimtain 
whitefish,  and  pygmy  whitefish.  The 
proposal  to  amend  the  NFHCP  would 
not  affect  the  30-year  term  of  the  permit. 

Authority:  The  authority  for  this  action  is 
the  Endangered  Species  Act  of  1973,  as 


amended  (16  U.S.C.  1531  et  seq.)  and  the 
National  Environmental  Policy  Act  of  1969. 
as  amended  (42  U.S.C.  4321  ef  .<:eq.). 

Dated:  January  4,  2002. 
Elliott  Sutta, 

Regional  Director.  Region  6.  Fish  and  Wildlife 
Sen'ice. 

|FR  Dor..  02-1449  Filed  1-18-02;  8:45  am) 
BILUNC  CODE  4310-SS-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-220-01 -1 020-J  A-VEIS] 

Clianges  to  tfie  Schedule  and  Scope  of 
Public  Scoping  Meetings  for  the 
Environmental  Impact  Statement  for 
Vegetation  Treatments,  Watersheds 
and  Wildlife  Habitats  on  Public  Lands 
Administered  by  the  Bureau  of  Land 
Management  in  the  Western  United 
States,  including  Aiasica 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Supplemental  Notice  to  Change 

to  Dates  for  Public  Scoping  Meetings 

and  change  the  scope  of  the  EIS. 

SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969  (NEPA),  the  BLM  will 
prepare  a  national,  programmatic  EIS 
and  conduct  public  scoping  meetings  on 
BLM's  use  of  prescribed  burning, 
biological  control,  cultural  practices, 
mechanical,  and  chemical  treatment  of 
vegetation,  including  noxious  weeds 
and  other  invasive  species  in  public 
lands  management.  These  methods  will 
continue  to  be  integrated  into  BLM's 
efforts  to  conserve  and  restore  native 
vegetation,  watersheds  and  wildlife 
habitats  to  protect  people,  sustain 
natural  resources  and  provide  for  long- 
term  multiple  uses.  The  EIS  addresses 
public  lands  administered  by  BLM  in  16 
western  states,  including  Alaska.  The 
public  may  submit  comments  during  the 
initial  scoping  period  through  March  29, 
2002. 

DATES:  You  may  submit  written 
comments  through  March  29,  2002.  The 
BLM  will  hold  public  scoping  meetings 
to  focus  on  human  and  environmental 
concerns.  identif\'  possible  alternatives, 
and  identify  significant  issues  related  to 
the  proposed  action. 

New  dates  for  the  postponed  Salt  Lake 
City,  Utah;  Rock  Springs,  Wyoming; 
Socorro,  New  Mexico;  and  Phoenix, 
Arizona  meetings  are  as  listed  in  the 
following  schedule: 
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Date  and  time 

January  22,  6-9  p.m  

January  23,  5-8  p.m  

January  24,  2-5  p.m.  and 
6-9  p.m. 

January  29,  4-7  p.m  

January  30,  3-6  p.m  

January  31,  4-7  p.m  

Febnjary  4,  3-5  p.m.  and 
'  6-9  p.m. 

February  5,  5-«  p.m 

February  11,  5-8  p.m 

February  13,  6-9  p.m 

February  14,  6-9  p.m 

February  19,  4-7  p.m 

February  21,  2-5  p.m  and 
6-9  p.m. 

February  25,  6-9  p.m 

February  26,  5-8  p.m 

February  28,  6-9  p.m 

March  4,  6-9  p.m  

Mardi  6,  3-6  p.m  

March  12,  9  a.m.-12  noon 


Locations 

BLM  Office  Conference  Room.  345  E.  Riverside  Drive,  St.  George,  UT 

Utah  Dept.  of  Natural  Resources  BIdg.,  1594  W.  North  Temple,  Salt  Lake  City, 

UT. 
Grand  Vista  Hotel,  2790  Crossroads  Blvd.,  Grand  Junction,  CO 

Miles  Community  College— Room  106,  2715  Dickinson,  Miles  City,  MT 

Western  Wyoming  Community  College,  Room  1003,  2500  College  Drive,  Rock 
Springs,  WY. 

Elks  Lodge.  604  Cobum  Avenue,  Woriand,  WY 

Holklay  Inn  Crown  Plaza.  2532  W.  Peoria  Avenue,  Ptxjenix,  AZ 

Sacred  Heart  Parish  Hall,  507  East  4th  Street,  Alturas,  CA  

U.S.  Forest  Service,  Helena  National  Forest  Headquarters,  2880  Skyway  Drive, 

Hetena,  MT  (across  from  airport). 

Vista  Inn,  2645  Airport  Way,  Boise,  ID  

College  of  Southern  Idaho,  315  l^alls  Ave,  Shields  Bkjg,  Room  117,  Twin  Fails, 

ID. 

BLM-htevada  State  Offk:e,  1340  Financial  Blvd.,  Reno,  NV 

Hilton  Garden  Inn,  3650  East  Idaho  Street,  Elko,  NV  

Holklay  Inn  Express — Neptune  Room,  1100  North  Calif omia,  Socorro,  NM  

HolkJay  Inn  Select,  801  Truxton  Ave,  BakersfieW,  CA  

Valley  Library,  12004  East  Main,  Spokane,  WA 

Days  Inn  City  Center,  1414  SW  6th,  Portland,  OR  

Anchorage  Field  Offne — BLM,  6881  Abbott  Loop  Road,  Anchorage,  AK  

Washington  Plaza  Hotel — Franklin  Room,  10  Thomas  Circle,  (Massachusetts 
and  14th  Street),  Washington,  DC. 


BLM  contact 


Kim  Leany  (435)  688-3208. 
Vertin  Smith  (801)  539-4055. 

Hariey  Metz  (970)  244-3076. 

Jody  Weil  (406)  896-5258. 
Lance  Porter  (307)  352-0252. 

Janine  Terry  (307)  347-5194. 
Deborah    Stevens    (602)    417- 

9215. 
Jennifer  Purvine  (530)  233-7932. 
Jody  Weil  (406)  896-5258. 

Barry  Rose  (208)  373-4014. 
Eddie  Quen^ro  (208)  736-2355. 

JoLynn  Woriey  (775)  861-6515. 
Mike  Brown  (775)  753-0200. 

Margie  Onstad  (505)  838-1256. 
Stephen  Larsorv(661)  391-6099. 
Kathy  Helm  (509)  536-1252. 
Chris  Strebig  (503)  952-6003. 
Gene  Teriand  (907)  271-3344. 
Sharon  Wilson  (202)  452-5130. 


ADDRESSES:  For  further  infarmation,  to 
provide  written  conunents,  or  to  be 
placed  on  the  mailing  list  for  this  EIS, 
contact  Brian  Anune,  Project  Manager, 
Bureau  of  Land  Management,  P.O.  Box 
12000,  Reno,  Nevada  89520-0006; 
telephone  (775)  861-6645.  Comments 
will  be  available  for  public  inspection  at 
the  BLM  Nevada  State  Office,  1340 
Financial  Blvd.:  Reno,  Nevada  89502. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  yoiu  name 
and/or  address  withheld  from  public 
review  or  disclosure,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  Such  requests  will  be 
honored  to  the  extent  allowed  by  law. 
All  submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety.  i 

SUPPt.EMENTARY  INFORMATION:  This 
national,  programmatic  EIS  will  support 
implementation  of  the  Department  of 
the  Interior's  cohesive  strategy  plan  for 
restoring  fire-adapted  ecosystems.  The 
EIS  will  also  provide  a  comprehensive 
cumulative  analysis  of  the  variety  of 
vegetation  treatments  BLM  employs  for 
the  conservation  and  restoration  of 
vegetation  communities,  watersheds 
and  wildlife  habitats  that  are  designed 
to  protect  people,  sustain  natural 
resources  and  provide  for  long-term 
multiple  uses  (as  specified  in  locally 
developed  land  use  plans).  Conservation 


and  restoration  activities  analyzed  in 
this  document  include  prescribed  fire, 
riparian  restoration,  native  plant 
community  restoration,  invasive  plants 
and  noxious  weeds  treatments, 
understory  thinning,  forest  health 
treatments,  or  other  activities  related  to 
restoring  fire-adapted  ecosystems.  The 
EIS  will: 

•  Consider  state-specific,  reasonably 
foreseeable  activities,  including 
hazardous  fuels  reduction  treatments. 

•  Address  human  health  risk 
assessments  for  proposed  use  of  new 
chemicals  on  public  lands. 

The  EIS  is  not  a  land-use  plan  or  a 
land-use  plan  amendment.  It  will 
provide  a  comprehensive  document  to 
allow  effective  tiering  to  the  EIS  and 
serve  as  a  baseline  cumulative  impact 
assessment  for  other  new,  revised  or 
existing  land  use  and  activity  level 
plans  that  involve  vegetation,  wildlife 
habitat  and  watershed  treatment, 
modification  or  maintenance. 

•  An  updated  EIS  is  necessary  for 
BLM  to  analyze  proposed  treatments  on 
more  than  6  million  acres  annually. 
Treatments  will  include  prescribed  and 
managed  natxu-al  fire.  Integrated  Weed 
Management,  hazardous  fuels  reduction. 
Emergency  Stabilization  and 
Rehabilitation,  and  landscape-level 
restoration  initiatives  such  as  Great 
Basin  Restoration  Initiative.  Current 
average  annual  acres  of  treatment 
selected  in  the  existing  BLM  records  of 
decision  (RODs)  equate  to  about  500,000 
acres  for  the  combined  western  states. 


•  The  analysis  area  includes  only 
surface  estate  public  lands  administered 
by  11  BLM  state  offices:  Alaska, 
i^zona,  California,  Colorado,  Idaho, 
Montana  (Dakotas),  New  Mexico 
(Oklahoma/Texas/Kansas),  Nevada, 
Oregon  (Washington),  Utah  and 
Wyoming  (Nebraska). 

•  This  EIS  will  consolidate  four 
existing  BLM  vegetation  treatment  EISs 
developed  between  1986  and  1992  into 
one  programmatic  dociunent  for  the 
western  United  States,  including 
Alaska.  The  EIS  will  update  information 
and  change  to  reflect  new  information 
and  changed  conditions  on  public  lands 
since  that  time. 

The  BLM  has  initially  identified  the 
following  issues  for  analysis  in  this 
programmatic  EIS:  hazardous  fuels 
reduction  and  treatments,  including 
mechanical  treatments,  treatments 
benefitting  wildlife  habitat,  restoration 
of  ecological  processes  (predominately 
fire),  watershed  and  vegetation 
community  health  treatments.  It  will 
consider  the  effects  of  these  treatments 
on  new  listings  of  threatened  and 
endangered  species  and  on  other 
sensitive  and  special  status  species, 
cultural  properties  and  Native 
American/^askan  Native  subsistence 
practices.  The  EIS  will  also  analyze  new 
chemical  formulations  for  herbicides 
deemed  to  be  more  environmentally 
favorable,  smoke  management  and  air 
quality,  emergency  stabilization  and 
rehabilitation  treatments  following 
wildfire,  and  the  effects  of  treatments  on 
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vegetation,  soils,  watershed  and  water 
quality. 

Henri  Bisson, 

Assistant  Director,  Renewable  Resources  and 

Planning. 

[FR  Doc.  02-1659  Filed  1-18-02;  8:45  am) 

BHJJNG  CODE  43KM4-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-092-02-1430-£U:  GP2-4026;  OR  55981 
and  OR  55502] 

Realty  Action;  Direct  Sale  of  Public 
l-ands;  Oregon 

AGENCY:  Biu^au  of  Land  Management, 

Interior. 

action:  Notice  of  Realty  Action— Direct 

Sale  of  Public  Lands  in  Lane  County, 

Oregon. 

SUMMARY:  This  notice  announces  the 
availability  of  two  small  parcels  of 
public  land  in  Lane  County,  Oregon,  for 
sale  using  direct  sale  procedures. 
DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  to  the  Field  Manager, 
South  Valley  Resource  Area,  Bureau  of 
Land  Management,  at  the  address 
below.  Objections  will  be  reviewed  by 
the  Eugene  District  Manager  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

ADDRESSES:  Detailed  information  . 
concerning  the  sale,  including  the 
reservations,  sale  procedures  and 
conditions,  rehabilitation  plan,  planning 
and  environmental  documents,  is 
available  at  the  Eugene  District  Office, 
PO  Box  10226  (2890  Chad  Drive), 
Eugene,  Oregon  97440. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Madsen,  Realty  Specialist,  Eugene 
District  Office,  at  (541)  683-6948. 
SUPPLEMENTARY  INFORMATION:  The 
following  land  is  suitable  for  direct  sale 
under  Sections  203  and  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976.  (43  U.S.C.  1713  and  1719), 
at  no  less  than  the  appraised  fair  market 
value.  The  land  will  not  be  offered  for 
sale  until  at  least  60  days  after 
publication  of  this  notice: 

Willamette  Meridian,  Oregon 

Parcel  OR  55981,  appraised  fair  market  value: 
$1,100.00 

T.  21  S.,  R.  1  W. 

Sec.  31:  Lot  38 

Containing  0.16  acre. 
Parcel  OR  55502,  appraised  fair  market  value: 


$8,000.00 
T.  21  S.,  R.  2  W. 
•     Sec.  l:Lot9 

Containing  0.45  acre. 

The  above  described  lands  are  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  bom  sale  under  the  above 
cited  statute,  for  270  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  or  until  title  transfer  is 
completed  or  the  segregation  is 
terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 

These  lands  are  difficult  and 
uneconomic  to  manage  as  part  of  the 
public  lands  and  are  not  suitable  for 
management  by  another  Federal  agency. 
No  significant  resource  values  will  be 
affected  by  this  disposal.  The  sale  is 
consistent  with  BLM's  planning  for  the 
land  involved  and  the  public  interest 
will  be  served  by  the  sale. 

Purchasers  must  be  U.S.  citizens,  18 
years  of  age  or  older,  a  state  or  state 
instrumentality  authorized  to  hold 
property,  or  a  corporation  authorized  to 
own  real  estate  in  the  state  in  which  the 
land  is  located. 

Parcel  OR  55981  is  being  offered  to 
Tony  and  Sonya  Bratton  and  Parcel  OR 
55502  is  being  offered  to  James  L.  Bean 
using  the  direct  sale  procedures 
aiithorized  under  43  CFR  2711.3-3. 
Direct  sale  is  appropriate  since  the  land, 
in  both  cases,  has  been  inadvertently 
occupied  and  utilized  for  many  years  as 
portions  of  residential  yards,  including 
buildings.  Direct  sale  will  resolve  the 
unauthorized  use  while  preserving  the 
occupants'  equity  in  the  property. 

The  terms,  conditions,  and 
reservations  applicable  to  the  sale  of 
both  parcels  are  as  follows: 

1.  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  43  U.S.C.  945. 

2.  The  mineral  interests  being  offered 
for  conveyance  have  no  known  mineral 
value.  The  acceptance  of  a  direct  sale 
offer  will  constitute  an  application  for 
conveyance  of  the  mineral  estate  in 
accordance  with  section  209  of  the 
Federal  Land  Policy  and  Management 
Act.  Direct  piutihasers  must  submit  a 
non-refundable  $50.00  filing  fee  for  the 
conveyance  of  the  mineral  estate  upon 
request  by  the  Bureau  of  Land 
Management. 

3.  Patent  will  be  issued  subject  to  all 
valid  existing  rights  and  reservations  of 
record. 

4.  Parcel  OR  55502  will  not  be  offered 
for  sale  until  the  purchaser  has 
completed  and  the  Authorized  Officer 
has  accepted  and  approved  the 
restoration  of  riparian  vegetation  on 
public  land  adjacent  to  the  sale  parcel. 
Restoration  of  the  lands  damaged 


without  authorization  will  be  at  the 
expense  of  the  purchaser  and  in 
accordance  with  the  rehabilitation  plan 
developed  by  the  Bureau  of  Land 
Management. 

Dated:  December  26.  2001. 
Steven  Calish, 

Field  Manager.  South  Valley  Resource  Area. 
[FR  Doc.  02-1379  Filed  1-18-02:  8:45  ami 

BILUNG  CODE  4310-3>-U 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-092-02-143&-EU;  GP02-0002;  OR 
55429] 

Realty  Action;  Modified  Competttive 
Sale  of  Public  Lands;  Oregon 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  This  notice  aimoimces  the 
availability  of  two  small  parcels  of 
public  land  in  Lane  County,  Oregon,  for 
sale  using  modified  competitive  sale 
procedures. 

SUPPLEMENTARY  INFORMATION:  The 
following  land  is  suitable  for  modified 
competitive  sale  under  sections  203  and 
209  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  (43  U.S.C. 
1713  and  1719),  at  no  less  than  the 
appraised  fair  market  value  (FMV).  The 
land  will  not  be  offered  for  sale  until  at 
least  60  days  after  publication  of  this 
notice: 

Willamette  Meridian,  Oregon 

Parcel  A 

T.  21  S..  R.  3  W. 
Sec.  2:  Lot  6 

Containing  1.77  acres. 

Appraised  fair  market  value:  $6,100.00. 

Parcel  B: 

T.  21  S.  R.  3  W. 

Sec.  2:  Lot  9  * 

Containing  1.97  acres. 

Appraised  fair  market  value:  $16,600.00. 

The  above  described  land  is  hereby 
segregated  from  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  but  not  from  sale  ujider  the  above 
cited  statute,  for  270  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register  or  until  title  transfer  is 
completed  or  the  segregation  is 
terminated  by  publication  in  the 
Federal  Register,  whichever  occurs  first. 

This  landis  difficult  and  uneconomic 
to  manage  as  part  of  the  public  lands 
and  is  not  suitable  for  management  by 
another  Federal  agency.  No  significant 
resoiut^e  values  will  be  affected  by  this 
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disposal.  Coordination  with  State,  tribal 
and  local  governments  concerning  the 
sale  has  been  conducted.  The  sale  is 
consistent  with  BLM's  planning  for  the 
land  involved  and  the  public  interest 
will  be  served  by  the  sale. 

Purchasers  must  be  U.S.  citizens,  18 
years  of  age  or  older,  a  state  or  state 
instrumentality  authorized  to  hold 
property,  or  a  corporation  authorized  to 
own  real  estate  in  the  state  in  which  the 
land  is  located. 

The  two  parcels  will  be  offered  for 
sale  at  public  auction  using  modified 
bidding  procedures  authorized  under  43 
CFR  2711.3-2.  Bidding  for  each  parcel 
is  open  to  all  qualified  bidders; 
however,  the  following  adjacent  land 
ovniers  (designated  bidders)  will  be 
given  the  opportunity  to  meet  the 
highest  bid  received  at  the  sale  for  either 
parcel:  Spencer  K.  Adair  and  Jeanne  L. 
Adair;  Donna  R.  E)ennis  and  Wanda 
Dennis;  Marjorie  A.  Nord  and  Roylin  A. 
Melton;  Donald  J.  Overholser  and 
Rodney  G.  Matthews;  LaVema  Pitcher 
and  Randy  Pitcher;  and  Paul  M. 
Tollefson  and  Elizabeth  Tollefson. 
Modified  competitive  sale  is  appropriate 
since  the  land  is  part  of  a  survey  hiatus 
identified  by  cadastral  survey  in  1999 
and  has  been  inadvertently  occupied 
and  utilized  for  many  years  by  a 
roadway  providing  access  to  adjoining 
lands.  A  Bonneville  Power 
Administration  electric  transmission 
line  corridor  occupies  portions  of  both 
parcels  and  a  portion  of  a  residential 
carport  encroaches  upon  Parcel  B. 

The  two  parcels  will  be  offered  for 
sale  at  public  auction  beginning  at  10 
am,  PST  on  March  25,  2002.  at  2890 
Chad  Drive,  Eugene,  Oregon  97401- 
9336.  Sale  will  be  by  sealed  bid  only. 
All  sealed  bids  must  be  received  by  the 
BLM's  Eugene  District  Office  at  2890 
Chad  Drive.  Eugene,  Oregon  97401- 
9336,  prior  to  10  a.m.  on  the  date  of  the 
sale,  March  25,  2002.  Bid  envelopes 
must  be  marked  on  the  lower  left  front 
comer,  "Sale  OR  55429  Parcel  A"  or 
"Sale  OR  55429  Parcel  B  ".  Bids  must  be 
for  not  less  than  the  appraised  FMV 
specified  inthis  notice.  Each  sealed  bid 
shall  be  accompanied  by  a  certified 
check,  postal  money  order,  bank  draft, 
or  cashier's  check  made  payable  to  the 
Department  of  Interior,  BLM  for  not  less 
than  10  percent  of  the  amount  bid.  Any 
parcel  not  sold  as  a  result  of  the  March 
25,  2002,  sale  will  be  re-offered  to  the 
general  public  through  continuing 
modified  competitive  sales.  Offers  for 
the  unsold  parcel  will  be  accepted  in  a 
manner  consistent  with  the  process 
described  herein;  bids  will  be  opened 
on  the  15th  day  of  each  month  diereafler 
until  the  apparent  high  bid  is  declared. 


Under  modified  competitive  sale 
procedures  the  written  sealed  bids  will 
be  opened  and  an  apparent  high  bid  for 
each  parcel  will  be  declared  at  the  sale. 
The  apparent  high  bidder  and  the 
designated  bidders  will  be  notified.  The 
designated  bidders  will  be  given  30  days 
from  the  date  of  the  sale  to  exercise  the 
preference  consideration  given  to  meet 
the  high  bid,  individually  or  in 
combination.  Should  the  designated 
bidders  fail  to  submit  a  written  bid  that 
matches  the  apparent  high  bid  within 
the  specified  time  period,  the  apparent 
high  bidder  will  be  declared  high 
bidder.  In  case  more  than  one  written 
bid  matching  the  apparent  high  bid  is 
received  from  designated  bidders,  the 
interested  bidders  will  be  given  an 
opportunity  and  instructions  for 
submission  of  an  additional  sealed  bid, 
meeting  the  above  stated  requirements, 
which  additional  sealed  bids  will  be 
opened  at  a  specified  time,  date  and 
place,  followed  by  oral  bidding.  At  the 
conclusion  of  the  oral  bidding,  the  high 
bidder  will  be  awarded  the  property. 
The  total  purchase  price  for  the  land 
shall  be  paid  within  180  days  of  the  date 
of  this  sale. 

The  terms,  conditions,  and 
reservations  applicable  to  the  sale  are  as 
follows: 

1.  A  right-of-way  for  ditches  and 
canals  will  be  reserved  to  the  United 
States  under  43  U.S.C.  945. 

2.  A  successful  bid  for  a  parcel  will 
constitute  an  application  for  conveyance 
of  the  mineral  estate  in  accordance  with 
section  209  of  the  Federal  Land  Policy 
and  Management  Act.  A  nonrefundable 
$50.00  filing  fee  for  the  conveyance  of 
the  mineral  estate  will  be  required  from 
the  prospective  purchaser.  The  mineral 
interests  to  be  conveyed  simultaneously 
with  the  sale  of  the  land  have  been 
determined  to  have  no  known  mineral 
value. 

3.  Patent  will  be  issued  subject  to  all 
valid  existing  rights  and  reservations  of 
record. 

4.  The  sale  will  be  subject  to: 

a.  Parcel  A: 

(1)  A  requirement  that  the  purchaser, 
at  closing,  grant  an  easement  to  the  U.S. 
Department  of  Energy,  Bonneville 
Power  Administration,  for  an  existing 
electric  transmission  line. 

(2)  A  requirement  that  the  purchaser, 
at  closing,  grant  an  easement  to  LaVema 
Pitcher,  for  ingress  and  egress  to  her 
adjoining  property. 

(3)  A  requirement  that  the  purchaser, 
at  closing,  grant  an  easement  to  Donald 
J.  Overholser  and  Rodney  G.  Matthews, 
for  ingress  and  egress  to  their  adjoining 
property. 

b.  Parcel  B: 


(1)  Such  rights  for  public  road 
purposes  as  Lane  County,  Oregon,  or  its 
successors  in  interest  may  have 
pursuant  to  right-of-way  OR  55407.  Act 
of  October  21, 1976,  90  Stat.  2776,  43 
U.S.C.  1761. 

(2)  A  requirement  that  the  purchaser, 
at  closing,  grant  an  easement  to  the  U.S. 
Department  of  Energy,  Bonneville 
Power  Administration,  for  an  existing 
electric  transmission  line. 

(3)  A  requirement  that  the  purchaser, 
at  closing,  grant  an  easement  to  LaVema 
Pitcher,  for  ingress  and  egress  to  her 
adjoining  property. 

(4)  A  requirement  that  the  purchaser, 
at  closing,  grant  an  easement  to  Donald 
J.  Overholser  and  Rodney  G.  Matthews, 
for  ingress  and  egress  to  their  property 
adjoining  Parcel  A. 

(5)  A  requirement  that  the  purchaser, 
at  closing,  grant  an  easement  to  Donna 
R.  Dennis  and  Wanda  Dennis,  for 
ingress  and  egress  to  their  adjoining 
property. 

(6)  A  requirement  that  the  purchaser, 
at  closing,  grant  an  encroachment 
easement  to  Donna  R.  Dennis  and 
Wanda  Dennis,  for  an  existing  carport 
structure  that  encroaches  upon  Parcel  B. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  conmients  to  the  Field  Manager, 
South  Valley  Resource  Area,  Bureau  of 
Land  Management,  at  the  address 
below.  Objections  will  be  reviewed  by 
the  Eugene  District  Manager  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  absence  of  any  objections,  this 
realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior. 

ADDRESSES:  Detailed  information 
concerning  the  sale,  including  the 
reservations;  sale  procedures  and 
conditions;  form  of  the  easements  to  be 
granted  to  the  Bonneville  Power 
Administration,  LaVema  Pitcher, 
Donald  J.  Overholser  and  Rodney  G. 
Matthews,  and  Donna  R.  Dennis  and 
Wanda  Dennis;  and  planning  and 
environmental  documents,  is  available 
at  the  Eugene  District  Office,  P.O.  Box 
10226  (2890  Chad  Drive).  Eugene, 
Oregon  97440. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  Wold,  Realty  Specialist,  Eugene 
District  Office,  at  (541)  683-6403. 

Dated:  September  27.  2001. 
Steven  CaUsh, 

Field  Manager,  South  VaUey  Resource  Area. 
[PR  Doc.  02-1487  Filed  1-18-02;  8:45  am] 
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OEPARTMENT'OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-930-01-1060-JJ] 

Notice  of  Intent  To  Remove  Wild 
Horees  From  Public  Lands  and  Notice 
of  Public  Hearing  on  the  Use  of 
Hellcoptere  and  Motor  Vehicles  in  Wild 
Horse  Removal  Operations 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

SUMMARY:  The  Wild,  Free  Roaming 

Horse  and  Burro  Act,  as  amended  (PL 

92-195),  provides,  among  other  things, 

that  excess  wild  horses  shall  be 

removed  from  public  lands. 

The  Bureau  of  Land  Management 
(BLM)  plans  to  remove  225  horses  frY)m  . 
the  Stewart  Creek  Herd  Management 
Area  (HMA)  and  the  area  outside  HMA 
boundaries  known  as  1-80  North 
Beginning  Febmary  15,  2802,  and 
continuing  through  March  30,  2002. 
This  will  reduce  the  population  in  the 
Stew^  Creek  HMA  to  the  Appropriate 
Management  Level  (AML). 

The  Wild,  Free  Roaming  Horse  and 
Burro  Act  also  provides  for  the  use  of 
aircraft  and  motor  vehicles  in  all  phases 
of  the  administration  of  the  Act.  The 
Code  of  Federal  Regulations,  at  43  CFR 
4740.1  provides  (a)  that  the  authorized 
officer  conducts  a  public  hearing  in  the 
area  where  such  use  is  to  be  made. 

The  BLM  has  and  plans  to  continue 
use  of  helicopters  in  the  removal  of 
wild,  bee  roaming  horses  from  the 
public  lands  within  the  Rawlins, 
Lander,  Rock  Springs.  Cody,  and  Big 
Horn  Basin  Field  Office  jurisdictions  in 
calender  year  2002. 

Pursuant  to  the  requirements  noted 
above,  the  BLM  will  conduct  a  public 
hearing  on  the  use  of  helicopters  and 
motor  vehicles  in  gathering  operations 
during  the  calendar  year  of  2002.  The 
hearing  will  occur  on  Tuesday,  February 
12,  2002,  at  3  p.m.,  in  the  large 
conference  room  of  the  Rock  Springs 
Field  Office  of  the  Bureau  of  Land 
Management  located  at  280  Highway 
191  North.  Rock  Springs,  Wyoming. 

DATES:  Hearing  Date:  Febmary  12,  2002. 
Roundup  dates:  March  1  through  March 
30,  2002. 

ADDRESSES:  The  Helicopter  Hearing  will 
be  held  at  the  Rock  Springs  Field  Office, 
280  Highway  191  North,  Rock  Springs, 
Wyoming  82901. 

FOR  FURTHER  INFORMATION  CONTACT: 
State  Director,  Bureau  of  Land 
Management,  P.O.  Box  1828,  Cheyenne, 
WY  82003-1828.  Phone:  (307)  775- 
6256. 


Dated:  January  14,  2002. 
Alan  R.  Pierson, 
State  Director. 

[PR  Doc.  02-1486  Filed  1-18-02;  8:45  ami 
BUJNG  CODE  4310-22-P 

DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Outer  Continental  Shelf  (OCS),  Alasiai 
fteglon,  Norton  Basin 

AGENCY:  Minerals  Management  Service 
(MMS),  Interior. 

ACTION:  Call  for  Information  and 
Nominations  (Call). 

SUMMARY:  The  Secretary's  preliminary 
decision  to  consider  offering  the  Norton 
Basin  planning  area  in  the  Proposed 
OCS  Oil  and  Gas  Leasing  Program  for 
2002-2007  provides  for  an  18-month 
"special-interest"  process  beginning 
with  publication  of  this  Call.  Based  on 
the  information  and  specific 
nominations  received  as  a  result  of  this 
Call,  a  decision  will  be  made  whether  to 
proceed  v\rith  a  sale.  The  MMS  is  issuing 
a  Call  at  this  time  recognizing  that  the 
final  decision  on  the  2002-2007  5-year 
program  has  not  been  made.  Final 
delineation  of  the  program  areas  and 
number  of  sales  may  change  frt>m  that 
included  in  the  proposed  program. 
DATES:  Nominations  and  comments  on 
the  Call  must  be  received  no  later  than 
April  22,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Please  call  Tom  Warren  at  (907)  271- 
6691  in  MMS's  Alaska  OCS  Region 
regarding  questions  on  the  Call. 
SUPPt^MENTARY  INFORMATKXi:  The 
objective  of  this  "special-interest" 
leasing  option  is  to  foster  exploration  in 
a  frtintier  OCS  area  that  is  estimated  to 
have  over  1  trillion  cubic  feet  of  natural 
gas  without  investment  of  the 
considerable  time  and  effort  required  for 
holding  a  typical  lease  sale.  The  general 
approach  is  to  query  industry  regarding 
the  level  of  interest  in  proceeding  with 
a  sale  in  Norton  Basin  that  would  offer 
only  very  small,  very  focused  areas  of 
specific  interest  for  exploratio.n.  Norton 
Basin  may  contain  quantities  of  nattiral 
gas,  which  might  be  used  for  western 
Alaska  commimities  if  economically 
feasible.  We  request  comments  from  the 
general  public  on  this  special-interest 
leasing  process,  including  the  terms  and 
conditions  of  a  sale.  The  MMS  will 
consider  all  comments  and  nominations 
in  the  decision  on  whether  to  proceed 
with  leasing  and  on  the  terms  and 
conditions  of  a  lease  sale  proposal.  A 
decision  to  offer  an  area  for  leasing  will 
be  conditioned  on  a  commitment  from 


industry  to  explore  the  area  leased 
within  a  specific  time  period. 

This  Call  does  not  indicate  a 
preliminary  decision  to  lease  in  the  area 
described  below.  If  there  is  no  interest 
expressed,  the  MMS  will  defer  the  sale 
for  one  year  and  reissue  the  Call  the 
following  year.  If  the  MMS  decides  to 
proceed  with  the  sale  process,  the  MMS 
will  make  the  final  delineation  of  the 
specific  areas  for  possible  leasing  at  a 
later  date  in  the  presale  process  and  in 
compliance  with  the  final  5-year 
program  and  with  applicable  laws 
including  all  requirements  of  the 
National  Environmental  Policy  Act 
(NEPA)  and  the  OCS  Lands  Act 
(OCSLA). 

Call  for  Information  and  Nominatioiis 

1.  Authority 

This  Call  is  published  pursuant  to  the 
OCSLA  as  amended  (43  U.S.C.  1331- 
1356,  (1994)),  and  the  regulations  issued 
thereunder  (30  CFR  part  256);  and  in 
accordance  with  the  Proposed  OCS  Oil 
and  Gas  Leasing  Program  2002  to  2007, 
issued  October  26,  2001. 

2.  Purpose  of  Call 

The  purpose  of  the  Call  is  to  gather 
preliminary  information,  to  request 
nomination  of  specific  areas  of  interest 
to  industry,  and  to  request  comments  on 
the  terms  and  conditions  of  offering 
these  special  interest  lands.  The  Call 
also  serves  to  initiate  the  scoping 
process  to  assist  in  preparation  of  the 
NEPA  analysis  for  this  proposal.  This 
proposal  is  in  keeping  with  section 
102(9)  of  the  OCSLA  Amendments  of 
1978,  which  states  as  a  purpose  of  the 
statute,  "to  insure  that  the  extent  of  oil 
and  natural  gas  resources  of  the  OCS  is 
assessed  at  the  earliest  practicable 
time."  The  objective  of  the  "special- 
interest"  leasing  process  is  to  encourage 
exploration  in  a  frontier  OCS  area  that 
might  contain  natural  gas  for  potential 
use  in  local  communities.  Any  sale 
would  offer  for  lease  both  oil  and  gas. 

Comments,  information,  and 
nominations  on  oil  and  gas  leasing, 
exploration,  and  development  and 
production  within  the  Norton  Basin  are 
sought  from  all  interested  parties. 
Comments  are  also  being  sought  on  the 
terms  and  conditions  of  a  sale  in  Norton 
Basin.  Industry  and  other  interested 
parties  are  strongly  encouraged  to 
contact  the  MMS,  Alaska  OCS  Region. 
Mr.  Tom  Warren  at  (907)  271-6691, 
with  questions  or  to  discuss  interest  in 
the  area.  This  early  plaiming  and 
consultation  step  is  particularly 
important  to  this  special  interest  lands 
process.  The  MMS  will  base  its  decision 
on  whether  to  prtx:eed  with  the  presale 
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process  and  the  terms  and  conditions  of 
a  sale  on  the  nominations  and  other 
information  received  in  response  to  this 
Call.  This  process  will  ensure  a  decision 
that  considers  the  concerns  of  all 
respondents  in  future  decisions  in  this 
leasing  process  pursuant  to  the  OCSLA 
and  regulations  at  30  CFR  part  256. 
Commenters  are  encouraged  to  submit 
comments  and  suggestions  on  the 
"special-interest"  leasing  process  in 
general  and  on  the  potential  for  offering 
other  frontier  areas  of  the  Alaska  OCS, 
such  as  the  Chukchi  Sea  and  Hope 
Basin  Planning  Areas,  using  this 
process.  ! 

This  Call  is  being  issued  in 
accordance  with  the  Proposed  OCS  Oil 
and  Gas  Leasing  Program  2002  to  2007 
announced  on  October  26,  2001.  The 
proposed  program  offers  one  sale  in  the 
Norton  Basin  during  the  5-year  program. 
If  no  interest  is  expressed  in  response  to 
this  first  Call,  the  MMS  will  defer  the 
sale  for  one  year  and  reissue  the  Call  the 
following  year.  This  process  will 
continue  throughout  the  5-year  program 
imtil  there  is  sufficient  interest  to  hold 
a  sale  and  the  area  nominated  is  deemed 
appropriate  for  leasing.  Only  one  round 
of  lease  issuance  in  Norton  Basin  would 
occur  during  this  5-year  program. 

3.  Description  of  Area 

The  area  subject  to  this  Call  is  located 
offshore  the  State  of  Alaska  in  the 
northern  Bering  Sea,  west  and  south  off 
the  coast  of  the  Seward  Peninsula.  It 
consists  of  approximately  4,742  whole 
and  partial  blocks  (about  25  million 
acres).  It  extends  ofkhore  from  about  3 
to  approximately  320  miles  in  water 
depths  bom  about  25  feet  t(^ 
approximately  650  feet. 

A  page  size  map  of  the  area 
accompanies  this  Notice.  A  large  scale 
Call  map  showing  the  boundaries  of  the 
area  on  a  block-by-block  basis  is 
available  without  charge  from  the  Public 
Information  Office  at  the  address  given 
below,  or  by  telephone  request  at  (907) 
271-6438  or  1-800-764-2627.  Copies  of 
Official  Protraction  Diagrams  (OPDs)  are 
also  available  for  $2  each. 
Alaska  OCS  Region,  Minerals 

Management  Service,  949  East  36th 

Avenue,  Room  308,  Anchorage, 

Alaska,  99508-4302 

4.  Instructions  on  Call 

The  Call  for  Information  Map  and 
indications  of  interest  and/or  comments 
must  be  submitted  to  the  Regional 
Supervisor,  Leasing  and  Environment, 
at  die  address  stated  under  Item  3, 
Description  of  Area. 

The  Call  map  delineates  the  area  that 
is  the  subject  of  this  Call.  Respondents 
are  requested  to  indicate  specific  areas 


of  interest  in  and  comment  on  the 
Federal  acreage  within  the  boundaries 
of  the  Call  area  that  they  wish  to  have 
included  in  a  proposed  sale  in  Norton 
Basin.  If  you  wish  to  comment,  you  may 
submit  your  comments  by  any  one  of 
the  following  methods: 

•  You  may  mail  comments  to  the 
Alaska  OCS  Region,  Minerals 
Management  Service,  949  East  36th 
Avenue,  Room  308,  Anchorage,  Alaska 
99508-4302. 

•  Finally,  you  may  hand-deliver 
comments  to  the  Alaska  OCS  Region, 
Minerals  Management  Service,  949  East 
36th  Avenue,  Room  308,  Anchorage, 
Alaska. 

Oiir  practice  is  to  make  comments, 
including  names  and  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  address  from  the 
rulemaking  record,  which  we  will  honor 
to  the  extent  allowable  by  law.  Under 
certain  circumstances  we  can  withhold 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  emonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

A.  Areas  of  Interest  to  the  Oil  and  Gas 
Industry 

Industry  must  be  candid  and  very 
specific  regarding  the  areas  they 
nominate  if  this  process  is  to  succeed. 
The  purpose  of  this  process  is  to 
identify  and  offer  only  small-focused 
areas  where  industry  has  a  significant 
interest  in  exploration.  Nominations 
covering  large-scale  areas  will  not  be 
helpful  in  defining  these  areas. 

Nominations  must  be  depicted  on  the 
Call  map  by  ouUining  the  area(s)  of 
interest  along  block  lines.  Nominators 
are  asked  to  submit  a  list  of  whole  and 
partial  blocks  nominated  (by  OPD  and 
block  number)  to  facilitate  correct 
interpretation  of  their  nominations  on 
the  Call  map.  Although  the  identities  of 
those  submitting  nominations  become  a 
matter  of  public  record,  the  individual 
nominations  are  proprietary 
information.The  telephone  number  and 
name  of  a  person  to  contact  in  the 
nominator's  organization  for  additional 
information  should  be  included  in  the 
response.  This  person  will  be  contacted 
to  set  up  a  mutually  agreeable  time  and 
place  for  a  meeting  with  the  Alaska  OCS 


Regional  Office  to  present  their  views 
regarding  the  company's  nominations. 

B.  Terms  and  Conditions  of  Lease 
Issuance 

Respondents  are  requested  to 
comment  on  the  terms  and  condition  of 
lease  issuance  for  any  leases  that  may  be 
issued  as  a  result  of  a  sale  in  Norton 
Basin.  The  following  terms  and 
conditions  have  been  used  in  past  sales 
and  are  being  considered  for  this  use  in 
this  sale: 

— ^Lease  term  of  10  years 
— Annual  rental  rate  of  $13  per  hectare 

or  fraction  thereof 
— Minimiun  cash  bonus  bid  of  $62  per 

hectare 
— ^Royalty  rate  of  12.5  percent 
In  addition,  the  following  are  suggested 
•additional  terms  and  incentives: 
— Submission  of  an  exploration  plan 

within  4  years  of  lease  issuance 
— Cancellation  of  lease  for  failiue  to 

submit  exploration  plan  within  4 

years 
— Suspension  of  royalties  on  initial 

production 
— ^Delayed  payment  of  cash  bonus  bid 
— Other  incentives 
— ^Mitigating  measures 

C.  Relation  to  Coastal  Management 
Plans 

Comments  also  are  sought  on 
potential  conflicts  with  approved  local 
coastal  management  plans  (CMP)  that 
may  residt  from  the  proposed  sale  and 
future  OCS  oil  and  gas  activities.  These 
comments  should  identify  specific  CMP 
policies  of  concern,  the  nature  of  the 
conflicts  foreseen,  and  steps  that  MMS 
could  take  to  avoid  or  mitigate  the 
potential  conflicts.  Comments  may  be  in 
terms  of  broad  areas  or  restricted  to 
particular  blocks  of  concern. 
Commenters  are  requested  to  list  block 
munbers  or  outline  the  subject  area  on 
the  large-scale  Call  map. 

5.  Use  of  Information  From  Call 

Information  submitted  in  response  to 
this  Call  wUl  be  used  for  several 
purposes.  We  will  use  responses  to: 
— ^Determine  whether  to  proceed  with  a 

competitive  oil  and  gas  lease  sale  in 

Norton  Basin 
— Identify  specific  areas  of  interest  for 

oil  and/or  gas  exploration  and 

development 
-^Identify  enviroiunental  effects  and 

potential  use  conflicts 
— ^Assist  in  the  scoping  process  for  the 

environmental  analysis 
— ^Develop  possible  alternatives  to  the 

proposed  action 
— Develop  lease  terms  and  conditions/ 

mitigating  measures 


— ^Identify  potential  conflicts  between 
oil  and  gas  activities  and  the  Alaska 
CMP 

6.  Existing  Information 

An  extensive  environmental,  social, 
and  economic  studies  program  has  been 
underway  in  the  Alaska  OCS  Region 
since  1976,  including  studies  in  this 
area.  The  emphasis  has  been  on  geologic 
mapping,  environmental 


characterization  of  biologically  sensitive 
habitats,  endangered  whales  and  marine 
mammals,  physical  oceanography, 
ocean-circulation  modeling,  and 
ecological  and  socio-cultural  effects  of 
oil  and  gas  activities. 

Information  on  the  studies  program, 
completed  studies,  and  a  program  status 
report  for  continuing  studies  in  this  area 
may  be  obtained  from  the  Chief, 


Environmental  Studies  Section,  Alaska 
OCS  Region,  by  telephone  request  at 
(907)  271-6577,  or  by  written  request  at 
the  address  stated  under  Item  3, 
Description  of  Area. 

7.  Tentative  Schedule 

The  following  is  a  list  of  tentative 
milestone  dates  applicable  to  a  Norton 
Basin  sale  in  2003: 


Call  putrflshed/scoping  Initiated  

Comments  due  on  Call/scoping  

Decision  wtiether  to  proceed/Area  Identification 

NEPA  analysis 

Consistency  Detemiination/Proposed  Notice  of  Sale 

Governor's  Comments  due 

Final  Notice  of  Sale  published 

Sale 


Dated:  January  3,  2002.  . 
Lucy  Querques  Denett, 

Acting  Director.  Minerals  Management 
Service. 

BILLING  COOE  4310-MR-^ 


Tentative  proc- 
ess 

milestones  for 

proposed  2003 

Norton  Basin 

sale 


January  2002. 
April  2002. 
May  2002. 
February  2003. 
April  2003. 
June  2003. 
August  2003. 
SeptemC>er 
2003. 


2908 


Federal  Register / Vol.  67,  No.  14 /Tuesday,  January  22,  2002 /Notices 


Federal  Register / Vol.  67,  No.  14 /Tuesday,  January  22,  2002 /Notices 


2909 


^^^U' 


[FR  Doc.  02-1414  Filed 
MUJNG  CODE  4310-MR-C 


1-18-02;  8: 


45  am] 


DEPARTMENT  OF  JUSTICE 

Commission  for  the  Review  of  FBI 
Security  Programs 

ACTION:  Notice  of  closed  meeting. 

Date:  February  14,  2002. 

Place:  Department  of  Justice,  950 
Pennsylvania  Avenue  NW.,  Washington, 
DG  20530. 

Status:  This  meeting  will  be  closed  to 
the  public. 

Matters  To  Be  Considered:  The 
purpose  of  the  Commission  for  the 
Review  of  FBI  Security  Programs  is  to 
provide  advice  and  recommendations 
on  policy  and  procedural  issues  as  they 
relate  to  the  security  programs  of  the 
Federal  Bureau  of  Investigation.  The 
Attorney  General  of  the  United  States 
Department  of  Justice  (DOJ)  has 
determined  that  the  meetings  of  the 
Commission  will  be  closed  to  the  public 
in  accordance  with  the  United  States 
Gode,  Title  5,  Section  552b,  due  to  the 
likelihood  that  sensitive  national 
security  information  regarding 
intelligence  and  counter-intelligence 
investig^ive  techniques  and  procedures 
will  be  rfeviewed  and  discussed  in  an 
open  forum.  The  potential  release  of  this 
information  could  seriously  jeopardize 
the  integrity  of  oiu  internal  security 
programs;  ongoing  intelligence  and 
counter-intelligence  investigations,  and 
could  also  endanger  the  lives  and  safety 
of  FBI  Special  Agents,  other  intelligence 
community  personnel,  and  individuals 
supporting  our  intelligence  personnel. 
FOR  FUFTTHER  INFORMATION  CONTACT: 
George  Ellard,  Deputy  Chief 
Investigative  Counsel,  (202)  616-1327. 

Richard  M .  Rogers, 

:  Deputy  Chief  Investigative  Counsel, 
Commission  for  the  Review  of  FBI  Security 
Programs,  Department  of  Justice. 
(FR  Doc.  02-1516  Filed  1-22-02:  8:45  am] 
BILUNG  CODE  0A92-01-M 


DEPARTMENT  OF  JUSTICE 

Commission  for  the  Review  of  FBI 
Security  Programs 

ACTION:  Notice  of  closed  meeting. 

Date.March  12,2002. 

Place:  Department  of  Justice,  950 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20530. 

Status:  This  meeting  will  be  closed  to 
the  public. 

Matters  to  be  Considered:  The 
purpose  of  the  Commission  for  the 
Review  of  FBI  Security  Programs  is  to 
provide  advice  and  recommendations 
on  policy  and  procedural  issues  as  they 


relate  to  the  security  programs  of  the 
Federal  Bureau  of  Investigation.  The 
Attorney  General  of  the  United  States 
Department  of  Justice  (DOJ)  has 
determined  that  the  meetings  of  the 
Commission  will  be  closed  to  the  public 
in  accordance  with  the  United  States 
Code,  Title  5,  Section  552b,  due  to  the 
likelihood  that  sensitive  national 
security  information  regarding 
intelligence  and  counter-intelligence 
investigative  techniques  and  procedures 
will  be  reviewed  and  discussed  in  an 
open  forum.  The  potential  release  of  this 
information  could  seriously  jeopardize 
the  integrity  of  our  internal  security 
programs;  ongoing  intelligence  and 
counter-intelligence  investigations,  and 
co\ild  also  endanger  the  lives  and  safety 
of  FBI  Special  Agents,  other  intelligence 
community  personnel,  and  individuals 
supporting  our  intelligence  personnel. 

FOR  FURTHER  INFORMATION  CONTACT: 

George  Ellard,  Deputy  Chief 
Investigative  Counsel,  (202)  616-1327. 

Richard  M.  Rogers, 

Deputy  Chief  Investigative  Counsel. 
Commission  for  the  Review  of  FBI  Security 
Programs.  Department  of  Justice. 
|FR  Doc.  02-1517  Filed  1-18-02;  8:45  am] 
BILUNG  CODE  0A92-O1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Long  Term  implantable 
Glucose  Monitor 

Notice  is  hereby  given  that,  on 
September,  27,  2001,  pursuant  to 
section  6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.,  ("the  Act"), 
Animas  Corporation  and  Sarnoff 
Corporation,  as  a  joint  research  venture, 
have  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  imder  specified 
circumstances. 

Pursuant  to  section  6(b)  of  the  Act,  the 
identifies  of  the  parties  are  Animas 
Corporation,  Frazer,  PA;  and  Samoff 
Corporation,  Princeton,  NJ. 

The  nature  and  objectives  of  the 
venture  are  to  develop  and  demonstrate 


a  long  term  implantable  glucose 
monitor. 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  02-1542  Filed  1-18-02:  8:45  ami 
BILUNG  CODE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Financial  Services 
Technology  Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
September  28,  2001,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Financial  Services  Technology 
Consortium,  Inc.  ("Consortium")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically.  Cash  Edge,  New  York.  NY; 
DirectAdvice.  Inc.,  Hartford,  CT;  and 
Innovius,  Pleasontown,  CA  have  joined 
the  Consortium  as  associate  members. 
Also,  Chicago  Clearing  House,  Chicago, 
IL  has  been  dropped  as  a  party  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Financial 
Services  Technology  Consortium,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  October  21,  1993,  Financial 
Services  Technology  Consortium,  Inc. 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  December  14, 1993 
(58  FR  65399). 

The  last  notification  was  filed  with 
the  Department  on  June  29,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  30,  2001  (66  FR  39335). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  02-1539  Filed  1-18-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Diviston 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1 993— PKI  Forum,  Inc. 

Notice  is  hereby  given  that,  on 
September  27,  2001,  pursuant  to  section 
6(a)  of  the' National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  etseq.  ("the  Act"),  PKI 
Forum,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Btexact  Technologies, 
Ipswich.  Sufi^olk,  United  Kingdom; 
ValiCert,  Moimtain  View.  CA;  Canadian 
Payments  Association,  Ottawa,  Ontario, 
Canada;  Merck  &  Co.,  Inc.,  Whitehouse 
Station,  NJ;  Johnson  &  Johnson,  New 
Brunswich,  NJ;  Seiko  Instruments,  Inc., 
Chiba,  Japan;  PKI  Forum  Singapore, 
Singapore,  Singapore;  TRW,  Inc., 
Cleveland,  OH;  Ctumghwa  Telecom 
Laboratories,  Taoyuan,  Taiwan; 
Government  of  Canada  PKI  Secretariat, 
Ottawa,  Ontario,  Canada;  and  DOD/ 
Federal  PKIPMO,  Ft.  Mead,  MD  have 
been  added  as  parties  to  this  ventiue. 
Also,  Spyrus,  Inc..  San  Jose,  CA;  and 
Sybase,  Inc.,  Emeryville,  CA  have  been 
dropped  as  parties  to  this  ventiue. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PKI  Forum, 
Inc.  intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  2,  2001,  PKI  Forum,  Inc. 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  May  3,  2001  (66  FR 
22260).  I 

The  last  notification  was  filed  with 
the  Department  on  Jime  27.  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  30,  2001  (66  FR  39336). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  02-1540  Filed  1-1»-<I2;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Southwest  Research 
Institute:  The  Consortium  for  NASGRO 
Development  and  Support 

Notice  is  hereby  given  that,  on 
October  3,  2001,  pursuant  to  section  6(a) 
of  the  National  Cooperative  Research 
and  Production  Act  of  1993, 15  U.S.C. 
4301  et  seq.  ("the  Act"),  Southwest 
Research  Institute:  The  Consortium  for 
NASGRO  Development  and  Support  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  ventiue.  The 
notifications  were  filed  for  the  piupose 
of  involung  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circiunstances.  Pursuant  to  section  6(b) 
of  the  Act.  the  identities  of  the  parties 
are  Agusta  s.p.a.,  Cascina  Costa  di 
Samarate,  Italy;  EADS  Airbus  GmbH, 
Hamburg,  Germany;  EADS  Airbus  S.A., 
Paris.  France;  Embraer-Empresa 
Brasileira  De  Aeronautica  S/A,  Sao  Jose 
dos  Campos,  Brazil;  Israel  Aircraft 
Industries  Ltd.,  Ben-Gurion  Airport, 
Israel;  Korea  Aerospace  Industries  Ltd., 
Kjmngnam,  Republic  of  Korea;  Northrup 
Grumman  Corporation,  Melbourne,  FL; 
Siemens  Westinghouse  Power 
Corporation,  Orlando,  FL;  and  Volvo 
Aero  Corporation,  Trollhattan,  Sweden. 
The  natiue  and  objectives  of  the  venture 
are  to  identify  and  prioritize,  develop 
and  implement  new  NASGRO 
capabilities  for  structiual  integrity 
analysis  needed  by  the  user  community 
to  address  its  current  and  anticipated 
problems,  to  provide  a  wider  range  of 
user  support  services,  including  but  not 
limited  to  training  and  technical 
support,  the  facilitate  the  ongoing  use  of 
the  NASGRO  code  by  industry,  to 
expand  the  user  community  of  the 
NASGRO  code,  and  to  promote  direct 
technical  interactions  among  fracture 
mechanics  experts  and  practitioners 
regarding  the  development  and 
implementation  of  new  state-of-the-art 
methods  for  structiual  integrity 
assessment.  The  NASGRO  (previously 
NASA/FLAGRO)  computer  code  was 
originally  developed  in  the  1980's  for 
fracture  control  analysis  on  NASA 
(National  Aeronautics  and  Space 
Administration)  space  hardware. 

Membership  in  this  research  project 
group  remains  open,  and  the 
participants  intend  to  file  additional 


vtrritten  notification  disclosing  all 
changes  in  membership  or  planned 
activities. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
(FR  Doc.  02-1541  Filed  1-18-02;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Prices  Power  Intemational  Denial  of 
Application 

On  or  about  May  8,  2002,  the  Deputy 
Assistant  Administrator.  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration  (DEA),  issued  an  Order 
to  Show  Cause  (OTSC)  by  certified  mail 
to  Price's  Power  Intemational  (PPI), 
located  in  Nevtrport  New,  Virginia, 
notifying  it  of  an  opportunity  to  show 
cause  as  to  why  the  DEA  should  not 
deny  its  application,  dated  August  25, 
1998,  for  a  DEA  Certificate  of 
Registration  as  a  distributor  of  the  List 
I  chemicals,  ptirsuant  to  21  U.S.C. 
823(h),  as  being  inconsistent  with  the 
public  interest.  The  order  also  notified 
PPI  that,  should  not  request  for  hearing 
be  filed  within  30  days,  the  right  to  a 
hearing  would  be  waived." 

The  OTSC  was  received  May  15, 
2000,  as  indicated  by  the  signed  postal 
receipt.  Since  that  time,  no  response  has 
been  received  fix)m  the  applicant  nor 
any  person  purporting  to  represent  the 
applicant,  llierefore,  the  Administrator 
of  the  DEA,  finding  that  (1)  thirty  days 
having  passed  since  receipt  of  the  Order 
to  Show  Cause,  and  (2)  no  request  for 
a  hearing  having  been  received, 
concludes  that  PPI  is  disemed  to  have 
waived  its  right  to  a  hearing.  After 
considering  relevant  material  from  the 
investigative  file  in  this  matter,  the 
Administrator  now  enters  his  final  order 
without  a  hearing  pvusuant  to  21  CFR 
1301.43(d)  and  (e)  and  1301.46. 

The  Administrator  finds  that  on 
August  25, 1998,  an  application  was 
received  by  the  DEA  Chemical 
Operations  Registration  section  on 
behalf  of  PPI  for  DEA  registration  as  a 
distributor  of  the  List  I  chemicals 
pseudoephedrine, 

phenylpropanolamine,  and  ephedrine. 
PPI  did  not  file  this  application  in  time 
to  qualify  for  temporary  exemption  from 
registration  pursuant  to  21  CFR  1310.09. 
Accordingly,  PPI  was  not  authorized  to 
distribute  these  chemicals  before    ; 
approval  of  the  application  for 
registration. 

On  February  25, 1998,  an  undercover 
DEA  Special  Agent  (S/A)  contacted  PPI 
to  discuss  the  purchase  of  nine  bottles 


Federal  Register /Vol.  67,  No.  14 /Tuesday,  January  22,  2002 /Notices 


2911 


of  "Revive  Ephedrine."  In  response,  on 
March  9, 1998,  PPI  sent  nine  bottles  of 
100  Guaifedrine  ephedrine  HCL  25  mg. 
tablets.  On  March  26, 1998,  PPI  sent  the 
undercover  S/A  an  additional  twelve 
bottles  of  100  Guaifedrine  ephedrine 
HCL  25  mg.  tables  in  response  to  an 
order  placed  by  an  imdercover  DEA  S/ 
A  March  11, 1998. 

On  June  9, 1998,  a  clandestine 
methamphetamine  laboratory  was 
seized  in  Kansas.  The  seiziu«s  at  the 
clandestine  laboratory  site  included  an 
ounce  and  a  half  of  finished 
methamphetamine,  738  grams  of 
pseudophedrine,  twenty  five  bottles  of 
250  60  mg.  pseudoephedrine  tablets  and 
nineteen  bottles  of  380  60  mg. 
pseudoephedrine  tablets,  all  bearing  the 
PPI  label.  Also  seized  were  a  number  of 
order  forms,  invoices,  and  a  catalogue 
from  PPI.  One  order  form  detailed  a 
shipment  from  PPI  for  40  bottles  of  380 
60  mg.  pseudoephedrine  tablets 
(totaling  912  grams  of  pseudoephedrine) 
and  16  bottles  of  375  37.5  mg. 
phenylpropanolamine  tablets  (totaling 
225  gramsof  phenylpropanolamine). 
The  recipient,  Gardner's  Littlehouse 
Minimart,  and  the  shipping  address  of 
this  business  entity,  were  both 
determined  to  be  nonexistent.  In 
addition,  documents  seized  at  the.  site  of 
the  clandestine  methamphetamine 
laboratory  documented  that  a  Federal 
Express  package  shipped  on  or  about 
May  27, 1998,  from  PPI  to  Gardner's 
Littlehouse  Minimart  contained  30 
bottles  of  380  60  mg.  pseudoephendrine 
Jablets  and  30  bottles  of  250  60  mg. 
pseudoephedrine  tablets,  for  a  total 
amount  of  1134  grams  of 
pseudoephedrine.  Documents  obtained 
from  Federal  Express  revealed  that 
previously,  on  or  about  May  8, 1998,  PPI 
had  shipped  a  fourteen  pound  package 
of  Gardner's  Littlehouse  Minimart,  for 
which  there  is  evidence  to  believe 
contained  approximately  666  grams  of 
pseudoephedrine. 

On  Jime  10, 1998,  a  Diversion 
Investigator  (D/I)  of  the  DEA  Richmond 
Resident  Office  (R/O)  visited  PPI  and 
spoke  with  the  owner,  Niles  S.  Price. 
During  the  visit,  the  D/I  attempted  to 
explain  the  DEA  guidelines  concerning 
the  handling  of  List  I  chemicals.  Mr. 
Price  stated  that  he  was  aware  of  the 
chemical  laws,  and  that  he  had 
contacted  DEA's  Richmond  R/O  and 
had  just  received  an  application  for  DEA 
registration.  At  this  point  the  visit  was 
terminated. 

On  June  15, 1998,  a  D/I  in  the  DEA 
Kansas  City  District  Office  interviewed 
several  Federal  Express  employees 
regarding  the  above-referenced 
shipments  isom  PPI.  These  interviews 
revealed  that  there  were  at  least  two 


shipments,  on  May  8  and  May  27, 1998, 
from  PPI  to  Gardner's  Littlehouse 
Minimart,  a  nonexistent  business  entity 
at  a  nonexistent  shipping  address.  On 
both  occasions,  following  confusion  in 
the  attempted  delivery  of  the  shipments. 
Federal  Express  employees  in  Kansas 
received  calls  from  PPI  attemp|:ing  to 
locate  the  shipments.  On  May  11, 1998, 
diuing  the  first  telephone  call,  a  Federal 
Express  employee  spoke  with  an 
individual  whom  he  believed  to  be  the 
owner  of  PPI.  telling  him  that  the 
package  could  not  be  delivered  because 
it  was  incorrectly  addressed.  The 
second  package  was  mailed  by  PPI  to 
the  same  address  about  two  weeks  later, 
on  May  27. 1998.  After  several  failed 
delivery  attempts,  Niles  S.  Price 
telephonically  contacted  the  Federal 
Express  office  in  Kansas  in  an  attempt 
to  locate  the  package.  On  both 
occasions,  an  individual  identifying 
himself  as  "Randy  Jones"  picked  up  the 
packages  from  Federal  Express 
immediately  following  each  of  the  calls 
from  PPI. 

Also  on  June  15, 1998,  a  DEA  S/A 
acting  in  an  undercover  capacity  placed 
an  order  via  mail  with  PPI  for  six  bottles 
of  100  Guaifedrine  25  mg.  ephedrine 
tablets  and  three  bottles  of  380  Maxi 
Thin  60  mg.  pseudoephedrine  tablets, 
which  were  shipped  and  received  by 
DEA  on  or  about  June  25, 1998. 

On  or  about  July  16, 1998,  in  response 
to  an  order  placed  by  an  undercover 
DEA  S/A,  PPI  shipped  one  bottle  of  380 
pseudophedrine  60  mg.  tablets. 

On  August  6, 1998.  three  DEA  Special 
Agents  visited  PPI  and  spoke  with  Niles 
S.  Price.  At  that  time,  they  delivered 
DEA's  written  Pseudoephedrine  and 
Phenylpropanolamine  Notices,  together 
with  a  letter  advising  Mr.  Price  that  he 
could  not  conduct  any  List  I  or  List  II 
chemical  transactions  until  he  was 
registered  with  DEA.  The  agents  further 
orally  advised  Mr.  Price  that  he  could 
not  disfribute  pseudoephedrine  or 
phenylpropanolamine  until  he 
registered  with  DEA. 

On  or  about  September  1, 1998,  in 
response  to  an  order  placed  by  an 
imdercover  DEA  S/A,  PPI  shipped  one 
bottle  of  380  pseudoephedrine  60  mg. 
tablets.  ' 

Pursuant  to  21  U.S.C.  823(h),  the 
Administrator  may  deny  an  application 
for  a  DEA  Certificate  of  Registration  if 
he  determines  that  granting  the 
registration  would  be  inconsistent  with 
the  public  interest.  Section  823(h) 
requires  the  following  factors  be  ? 

considered: 

(1)  Maintenance  by  the  applicant  of 
e^active  controls  against  diversion  of 
listed  chemicals  into  other  than 
legitimate  channels; 


(2)  Compliance  by  the  applicant  with 
applicable  Federal,  State,  and  local  law; 

(3)  Any  prior  conviction  record  of  the 
applicant  imder  Federal  or  State  laws 
relating  to  controlled  substances  or  to 
chemicals  controlled  under  Federal  or 
State  law; 

(4)  Any  past  experience  of  the 
applicant  in  the  manufacture  and 
distribution  of  chemicals;  and 

"(5)  Such  other  factors  as  are  relevant 
to  and  consistent  with  the  public  health 
and  safety. 

Like  the  public  interest  analysis  for 
practitioners  and  pharmacies  pursuant 
to  subsection  (0  of  section  823,  these 
factors  are  to  be  considered  in  the 
disjunctive;  the  Administrator  may  rely 
on  any  one  or  combination  of  factors 
and  may  give  each  factor  the  weight  he 
deems  appropriate  in  determining 
whether  a  registration  should  be 
revoked  or  an  application  for 
registration  be  denied.  See.  e.g.  Energy 
Outlet,  64  FR  14269  (1999).  See  also 
Henry  J.  Schwartz,  Jr.,  M.D.,  54  FR 
16422  (1989). 

As  a  preliminary  matter,  DEA 
consistently  has  hield  that  a  retail  store 
operates  imder  the  control  of  its  owners, 
stockholders,  or  other  employees,  and 
therefore  the  conduct  of  these 
individuals  is  relevant  in  evaluating  the 
fitness  of  and  applicant  or  registrant  for 
registration.  See,  e.g.  Rick's  Pharmacy, 
62  FR  42595  (1997);  Big  T  Pharmacy, 
Inc.,  47  FR  51830  (1982).  Since  Niles  S. 
Price  is  the  owner  of  the  applicant,  and 
directed  its  operations,  his  conduct  is 
relevant  in  determining  whether  or  not 
to  grant  the  applicant's  application  for 
registration.  Moreover,  PPI  may  be 
considered  a  retail  store  in  that  it 
distributes  to  both  businesses  and 
individuals,  and  also  accepts  walk-in 
customers. 

Regarding  factor  one.'  the  maintenance 
of  effective  controls  against  the 
diversion  of  listed  chemicals,  the 
Administrator  finds  that  the 
preregistration  inspection  of  the 
applicant  conducted  December  9.  1998, 
did  not  document  any  inadequacies  in 
the  applicant's  security  and 
recordkeeping  arrangements. 

Regarding  factor  two,  the  applicant's 
compliance  with  applicable  law,  the 
Administrator  finds  that  the  evidence 
shows  that  PPI  and  Niles  S.  Price 
significantly  violated  applicable  law  by 
distributing  List  I  chemicals  on  at  least 
seven  separate  occasions  from  March, 
1998  through  September,  1998,  when 
not  registered  to  do  so,  in  violation  of 
21  U.S.C.  822  and  843(a)(9)  and  21  CFR 
1309.21(a). 

PPI  further  violated  applicable  law  by 
failing  to  obtain  proof  of  identity  for  at 
least  one  of  its  business  customers,  in 
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violation  of  21  U.S.C.  830(a)(3)  and 
842(a)(9)  and  21  CFR  1310.07.  The  types 
of  evidence  constituting  proof  of 
identity  are  set  forth  at  §  1310.07.  That 
regulation  states  that  the  existence  and 
apparent  validity  of  a  business  entity 
should  be  checked  by  telephone 
directory,  the  local  credit  bureau,  the 
local  Chamber  of  Conunerce  or  Better 
Business  Bureau,  or  if  the  business 
entity  is  a  registrant  by  verifying  its  DEA 
registration.  Regarding  sales  to 
individuals  or  cash  purchasers,  the 
regulation  states  that  the  purchaser's 
signature,  driver's  license,  and  at  least 
one  other  form  of  identification  are 
required. 

Section  830(a)(3)  requires  that  each 
regulated  person  who  engages  in  a 
regulated  transaction  to  identify  each 
other  party  to  the  transaction.  PPI  is  a 
"regulated  person"  because  it  is  a 
distributor  of  listed  chemicals.  21  U.S.C. 
802(38).  PPI  engaged  in  at  least  one 
"regulated  transaction"  when  it  shipped 
its  May  27, 1998,  Federal  Express 
package  containing  an  aggregate  amoimt 
of  1134  grams  of  pseudoephedrine, 
exceeding  the  cumulative  monthly 
threshold  of  one  kilogram  for  that 
chemical  established  by  21  CFR 
1310.04(f)(1).  See  21  U.S.C. 
802(39)(A)(n).  There  is  evidence  to 
show  that  the  prior  May  8, 1998,  PPI 
shipment  to  Gardner's  Littlehouse 
Minimart  contained  approximately  666 
grains  of  pseudoephedrine,  increasing 
PPI's  distribution  in  excess  of  the 
amiulative  monthly  threshold  for  this 
List  I  chemical. 

It  is  clear  firom  the  facts  of  this  case 
that  PPI  consistently  violated  the  proof 
of  identity  requirement.  PPI  sent  at  least 
two  Federal  Express  packages 
containing  List  I  chemicals  about  two 
weeks  apart  to  Gardner's  Littlehouse 
Minimart.  The  DEA  investigation 
showed  that  both  this  business  entity 
and  address  were  nonexistent.  A  proper 
attempt  to  prove  the  identity  of 
Gardner's  Littlehouse  Minimart  in 
accordance  with  PPI's  legal  duty  should 
have  raised  issues  regarding  the  validity 
of  this  business  entity,  preventing  the 
May  8, 1998,  Federal  Express  shipment 
of  List  I  chemicals.  PPI's  contacting  the 
Federal  Express  office  in  Kansas  in  an 
effort  to  locate  this  package  indicated 
that  PPI  knew  something  was  amiss. 
What  renders  PPI's  conduct  especially 
egregious  in  this  case  is  that  about  two 
weeks  later,  on  or  about  May  27, 1998, 
it  sent  another  package  containing  List 
I  chemicals  to  the  same  bogus  business 
entity  at  the  same  bogus  address,  and 
again  had  to  call  Federal  Express  in 
Kansas  in  an  effort  to  locate  the  package. 
There  is  substantial  documentary 
evidence  to  indicate  that  much  of  the 


pseudoephedrine  seized  at  the 
clandestine  methamphetamine 
laboratory  on  June  9, 1998,  was  shipped 
from  PPI.  If  PPI  had  attempted  to  verify 
the  legitimacy  of  Gardner's  Littlehouse 
Minimart  in  accordance  with  its  legal 
duty,  it  is  likely  that  neither  the  May  8 
nor  the  May  27, 1998  shipments  of  List 
I  chemicals  would  have  been  shipped 
and  later  seized  at  the  clandestine 
methamphetamine  laboratory. 

Regaraing  factor  three,  there  is  no 
evidence  that  the  applicant  or  Niles  S. 
Price  has  any  record  of  convictions 
related  to  controlled  substances  or  to 
chemicals  controlled  under  Federal  or 
State  law. 

Regarding  factor  four,  the  applicant's 
past  experience  in  the  distribution  of 
chemicals,  the  Administrator  finds  that 
the  DEA  investigation  revealed  that  the 
applicant  significantly  violated 
applicable  law,  as  set  forth  above. 

Regarding  factor  five,  other  factors 
relevant  to  and  consistent  with  the 
public  safety,  the  Administrator  finds 
that  PPI,  through  its  owner  NUes  S. 
Price,  significantly  violated  applicable 
law  by  distributing  List  I  chemicals 
without  being  registered  to  do  so,  and 
by  failing  to  identify  the  other  partie^  to 
regulated  List  I  chemical  transactions. 
Mr.  Price  stated  during  the  June  10, 
1998,  interview  with  Ae  DEA 
Richmond  R/O  D/I  that  he  was  award  of 
the  chemical  laws  regarding  the 
distribution  of  listed  chemicals,  and  was 
in  the  process  of  obtaining  a  DEA 
Registration.  Yet,  on  at  least  three 
occasions  following  this  statement,  Mr. 
Price  through  PPI  continued  to 
distribute  List  I  chemicals  in  response  to 
orders  submitted  by  undercover  DEA 
Special  Agents.  PPI  even  continued  to 
distribute  List  I  chemicals  following  the 
August  6, 1998,  visit  by  the  three  DEA 
Special  Agents,  who  informed  Mr.  Price 
by  both  written  and  oral  notice  that  he 
could  not  distribute  listed  chemicals 
until  he  was  registered  with  DEA. 
Subsequently,  on  or  about  September  1, 
1998,  PPI  shipped  additional  List  I 
chemicals  in  response  to  an  order  from 
an  undercover  DEA  Special  Agent.  In 
addition,  at  PPI's  December  9, 1998, 
preregistration  inspection,  Mr.  Price 
stated  to  investigators  that  he  requires 
customers  to  fax  a  copy  of  their  driver's 
license  prior  to  purchases,  and  that  he 
only  ships  to  the  address  listed  on  the 
license.  Yet  Mr.  Price  did  not  request 
any  form  of  identification  whatsoever 
for  any  of  the  five  imdercover  purchases 
made  by  DEA  Special  Agents  previously 
set  forth  above.  The  Administrator  finds 
this  lack  of  candor,  taken  together  with 
PPI's  and  Mr.  Price's  demonstrated 
cavalier  disregard  of  the  statutory  law 
and  regulations  concerning  the 


registration  and  distribution  of  List  I 
chemicals,  makes  questionable  PPI's 
and  Mr.  Price's  commitment  to  the  DEA 
regulatory  requirements  designed  to 
protect  the  public  from  the  diversion  of 
controlled  substances  and  listed 
chemicals.  Aseel  Incorporated, 
Wholesale  Division.  66  FR  35,459 
(2001);  Terrence  E.  Murphy,  61  FR  2841 
(1996).  Indeed,  this  case  is  a  prime 
example  of  the  dangers  created  by  the 
failure  to  follow  applicable  law 
regarding  the  distribution  of  listed 
chemicals.  PPI's  List  I  chemical 
products,  distributed  in  violation  of 
statutory  law  and  regulation,  were 
discovered  in  significant  quantities  at  a 
clandestine  methamphetamine 
laboratory  site,  together  with  a  quantity 
of  finished  methamphetamine.  If  PPI 
had  complied  with  applicable  law,  it  is 
doubtful  that  these  List  I  chemicals 
would  have  reached  the  hands  of  drug 
traffickers. 

Therefore,  for  the  above-stated 
reasons,  the  Administrator  concludes 
that  it  would  be  inconsistent  with  the 
public  interest  to  grant  the  application 
of  Fence's  Power  International.  The 
evidence  indicates  that  the  applicant 
has  violated  applicable  law  by 
distributing  List  I  chemicals  while  not 
registered  with  DEA,  and  by  failing  to 
identify  other  parties  to  regulated 
transactions. 

Accordingly,  the  Administrator  of  the 
Drug  Enforcement  Administration, 
pursuant  to  the  authority  vested  in  him 
by  21  U.S.C.  823  and  28  CFR  0.100(b) 
and  0.104,  hereby  orders  that  the  "* 

application  for  a  DEA  Certification  of 
Registration  submitted  by  Aseel  be 
denied.  This  order  is  effective  February 
21, 2001. 

December  21,  2001. 
Asa  Hutchinson, 

Administrator. 

[FR  Doc.  02-1415  Filed  1-18-02;  8:45  am] 
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UBRARY  OF  CONGRESS 

Copyright  Office 

[Dociwt  Na  2001-7  CARP  SD  2000] 

Ascertainment  of  Controversy  for  the 
2000  Sateilite  Royalty  Funds 

agency:  Copyright  Office.  Library  of 

Congress. 

ACTION:  Request  for  notices  of  intention 

to  participate. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  directs  all  claimants 
to  royalty  fees  collected  under  the 
section  119  statutory  license  in  2000  to 
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submit  comments  as  to  whether  a  Phase 
I  or  a  Phase  II  controversy  exists  as  to 
the  distribution  of  these  fees,  and  a 
Notice  of  Intention  to  Participate  in  a 
royalty  distribution  proceeding.  Parties 
who  submit  a  Notice  of  Intention  to 
Participate  may  also  submit  comments 
on  the  Public  Broadcasting  Service's 
motion  for  a  partial  distribution  and  the 
scheduling  of  a  CARP  proceeding. 
DATES:  Comments  and  Notices  of 
Intention  to  Participate  are  due  no  later 
than  February  1,  2002. 
ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  written  comments 
should  be  addressed  to:  Copyri^t 
Arbitration  Royalty  Panel  (CARP),  P.O. 
Box  70977,  Southwest  Station, 
Washington,  DC  20024.  If  hand 
delivered,  an  original  and  five  copies 
should  be  brought  to:  Office  of  the 
General  Counsel,  Jeimes  Madison 
Memorial  Building,  Room  403,  First  and 
Independence  Avenue,  SE., 
Washington,  DC  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
William  J.  Roberts,  Jr.,  Senior  Attorney 
for  Compulsory  Licenses,  Copyright 
Arbitration  Royalty  Panels,  P.O.  Box 
70977,  Southwest  Station,  Washington, 
D.C.  20024.  Telephone  (202)  707-8380. 
Telefax:  (202)  252-3423. 
SUPPLEMENTARY  INFORMATION:  Each  year 
satellite  carriers  submit  royalties  to  the 
Copyright  Office  for  the  retransmission 
of  over-the-air  broadcast  signals  to  their 
subscribers.  17  U.S.C.  119.  These 
royalties  are,  in  turn,  distributed  to 
copyright  owners  whose  works  were 
included  in  a  retransmission  of  an  over- 
the-air  broadcast  signal  and  for  whom  a 
claim  for  royalties  was  timely  filed  with 
the  Copyright  Office.  The  copyright 
owners  may  either  negotiate  the  terms  of 
a  settlement  as  to  the  division  of  the 
royalty  fees,  or  the  Librarian  of  Congress 
may  convene  a  Copyright  Arbitration 
Royalty  Panel  ("CARP")  to  determine 
the  distribution  of  the  royalty  fees  that 
remain  in  controversy.  See  17  U.S.C. 
chapter  8. 

On  October  30,  2001,  the  Library  of 
Congress  published  a  Notice  in  the 
Federal  Register  requesting  comments 
itova  interested  parties  as  to  the 
existence  of  controversies  over  the 
distribution  of  2000  satellite  royalty  fees 
collected  under  17  U.S.C.  119;  66  FR 
54789  (October  30,  2001).  The  Library 
requested  that  interested  parties  submit 
their  comments,  along  with  Notices  of 
Intention  to  Participate  in  the  2000 
distribution  proceeding,  by  November 
29,  2001.  In  addition,  Ae  Library  sought 
comment  on  a  petition  for  royalty 
distribution  filed  by  the  Public 
Broadcasting  Service  ("PBS"),  seeking 


collection  of  2000  and  2001  royalties 
submitted  imder  17  U.S.C.  119(b)  for  the 
satellite  feed. 

On  November  6,  2001,  the  Motion 
Pictiu-e  Association  of  America,  Inc. 
("MPAA")  filed  a  motion  seeking  an 
extension  of  the  November  29,  2001, 
deadline  to  January  15,  2002.  MPAA 
asserted  that  it  could  not  submit  its 
Notice  of  Intention  to  Participate  until  it 
had  an  opportunity  to  examine  the  list 
of  claimants  who  had  filed  for  the  2000 
satellite  funds.  This  list  was  not  made 
available  to  the  public  until  early 
December.  Consequently,  in  response  to 
the  MPAA  motion,  the  Office  suspended 
the  November  29,  2001,  date  for  filing 
comments  and  Notices  of  Intention  to 
Participate  and  requested  comments  on 
MPAA's  motion.  See  66  FR  58761 
(November  23,  2001). 

Three  parties  filed  comments  in 
response  to  this  notice:  the  Public 
Broadcasting  Service,  the  MPAA,  and 
the  Joint  Sports  Claimants  ("JSC").  In  its 
comment,  JSC  stated  that  it  was 
prepared  to  file  its  Notices  of  Intention 
to  Participate  at  any  time  and  provided 
additional  comment  on  the  scheduling 
of  the  proceeding.  Similarly,  PBS  had 
no  apparent  objection  to  the  MPAA 
request  but  it  did  ask  that  the  date  for 
filing  the  requisite  notices  not  be 
extended  beyond  the  January  15,  2002 
date  identified  by  MPAA  in  its  motion 
and  that  the  PBS  motion  for  a 
distribution  of  the  disputed  funds  be 
expedited  upon  the  filing  of  the  notices. 
MPAA,  for  its  part,  acknowledged  that 
with  the  release  of  the  2000  satellite 
claimant  list  it  was  now  able  to  prepare 
its  Notice  of  Intention  to  Participate. 
However,  it  argued  that  the  Office 
should  give  the  parties  a  minimum  of 
30—45  days  after  the  release  of  the  list 
to  prepare  and  file  the  notices  and 
suggested  January  25,  2002,  as  an 
appropriate  date  for  filing  the  Notices  of 
Intention.  MPAA  also  offered  comments 
on  scheduling.^ 

Notices  of  Intention  to  Participate. 
Since  the  Notices  of  Intention  to 
Participate  must  list  the  name  of  each 
copyright  owner  on  whose  behalf  the 
notice  is  being  filed,  the  Office  agrees 
that  interested  parties  should  have 
adequate  time  to  review  the  official  list 
of  satellite  claimants  for  2000  before 
being  required  to  file  a  Notice  of 
Intention  to  Participate  in  a  proceeding 
concerning  the  distribution  of  the  2000 
satellite  royalty  fees.  Moreover, 
interested  parties  must  have  adequate 
notice  of  the  date  for  filing  such  notices. 


'  MPAA's  and  JSCs  comments  on  scheduling 
were  unsolicited  and  beyond  the  scope  of  the 
November  23.  2001  notice  and.  thus,  will  not  be 
considered  at  this  time. 


Consequently,  the  Office  is  setting  a 
later  date  for  filing  a  Notice  of  Intention 
to  Participate  in  a  proceeding  to  decide 
the  distribution  of  the  2000  satellite 
royalty  fees  than  that  requested  in  the 
MPAA  comment.  Notices  of  Intention  to 
Participate  in  such  a  proceeding  shall  be 
due  no  later  than  February  1,  2002. 
Section  251.45(a)  of  title  37  of  the 
Code  of  Federal  Regulations  requires 
that  parties  file  a  Notice  of  Intention  to 
Participate  in  a  CARP  proceeding,  but  it 
does  not  prescribe  the  contents  of  the 
notice.  The  Office,  however,  has 
addressed  the  issue  of  what  constitutes 
a  sufficient  Notice  and  to  whom  it  is 
applicable.  See  Orders  in  Docket  No. 
2000-2  CARP  CD  93-97  (June  22,  2000, 
and  August  1.  2000);  see  also  65  FR 
54077  (Sept.  6,  2000).  In  light  of  these 
rulings,  the  Office  advises  those  parties 
filing  Notices  of  Intention  to  Participate    . 
in  this  proceeding  to  comply  with  the 
foUowinc  instructions. 

Each  claimant  that  has  a  dispute  over 
the  distribution  of  the  2000  satellite 
royalty  fees,  either  at  Phase  I  or  Phase 
II,  shall  file  a  Notice  of  Intention  to 
Participate  that  contains  the  following: 
(1)  The  claimant's  full  name,  address, 
telephone  number,  and  facsimile 
number  (if  any):  (2)  identification  of 
whether  the  Notice  covers  a  Phase  I 
proceeding,  a  Phase  II  proceeding,  or 
both;  and  (3)  a  statement  of  the 
claimant's  intention  to  fully  participate 
in  a  CARP  proceeding. 

Claimants  may,  in  lieu  of  individual 
Notices  of  Intention  to  Participate, 
submit  joint  Notices.  In  lieu  of  the 
requirement  that  the  Notice  contain  the 
claimant's  name,  address,  telephone 
number  and  facsimile  number,  a  joint 
Notice  shall  provide  the  full  name, 
address,  telephone  number,  and 
facsimile  number  (if  any)  of  the  person 
filing  the  Notice  and  it  shall  contain  a 
list  identifying  ail  the  claimants  that  are 
parties  to  the  joint  Notice.  In  addition, 
if  the  joint  Notice  is  filed  by  counsel  or 
a  representative  of  one  or  more  of  the 
claimants  identified  in  the  joint  Notice, 
the  joint  Notice  shall  contain  a 
statement  from  such  counsel  or 
representative  certifying  that,  as  of  the 
date  of  submission  of  the  joint  Notice, 
such  counsel  or  representative  has  the 
authority  and  consent  of  the  claimants 
to  represent  them  in  the  CARP 
proceeding. 

Motion  of  Public  Broadcasting  Service 
for  Distribution  of  PBS  National 
Satellite  Feed  Royalty  Funds  for 
Calendar  Years  2000  and  2001 .  On  June 
21,  2001,  PBS  filed  a  motion  for 
distribution  of  PBS  national  satellite 
feed  royalty  fees  for  calendar  years  2000 
and  2001  and  sent  a  copy  of  the  motion 
to  those  entities  that  have  participated 
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in  past  satellite  distribution 
proceedings.  In  an  earlier  notice,  the 
Office  determined  that,  as  a  matter  of     - 
law,  consideration  of  a  distribution  of 
the  2001  satellite  royalty  fees  was 
premature.  See  66  FR  54789  (October 
30,  2001).  Consequently,  the  Office 
stated  that  it  woidd  consider  the  PBS 
motion  only  so  far  as  it  ccmcems  the 
distribution  of  the  2000  satellite  royalty 
fees  and  only  after  all  interested  parties 
have  been  identified  by  filing  the 
Notices  of  Intention  requested  herein 
and  such  parties  have  had  an 
opportimity  to  respond  to  the  motion. 
Id. 

Parties  who  file  Notices  of  Intention 
to  Participate  in  this  proceeding  in 
accordance  with  this  notice  may,  at  this 
time,  file  comments  on  the  PBS  motion. 
The  Copjrright  Office  has  posted  the 
PBS  motion  for  distribution  of  PBS 
national  satellite  feed  royalty  funds  for 
2000-2001  on  the  Copyright  Office 
website  at:  [http://www.loc.gov/ 
copyright/carp/pbsmotion.pdfl.  The 
motion  is  also  available  for  copying  in 
the  Office  of  the  General  Coimsel  along 
with  any  additional  responsive  filings 
that  have  been  filed  in  the  Office  of  the 
General  Counsel. 

Coniments  on  the  Existence  of 
Controversies.  Before  commencing  a 
distribution  proceeding  or  making  a 
partial  distribution,  the  Librarian  of 
Congress  must  first  ascertain  whether  a 
con^versy  exists  as  to  the  distribution 
of  the  roy^ty  fees  and  the  extent  of 
those  controversies.  17  U.S.C.  803(d). 
Therefore,  any  comments  filed  in 
response  to  the  PBS  motion  as  to  the 
distribution  of  the  2000  satellite  fees 
must  address  the  existence  and  extent  of 
any  controversies  at  Phase  I  and  Phase 

n. 

In  Phase  I  of  a  satellite  royalty 
distribution,  royalties  are  distributed  to 
certain  categories  of  broadcast 
programming  that  have  been 
retransmitted  by  satellite  carriers.  The 
categories  have  traditionally  been 
syndicated  programming  and  movies, 
sports,  commercial  and  noncommercial 
broadcaster-owned  programming, 
religious  programming,  and  music 
programming.  The  Office  seeks 
comments  as  to  controversies  between 
these  categories  for  royalty  distribution. 

In  Phase  II  of  a  satellite  royalty 
distribution,  royalties  are  distributed  to 
claimants  within  a  program  category.  If 
a  claimant  anticipates  a  I%ase  n 
controversy,  the  claimant  must  state 
each  program  category  in  which  he  or 
she  has  an  interest  that  has  not,'by  the 
end  of  the  comment  period,  been 
satisfied  through  a  settlement 
agreement 


The  Cop)rright  Office  must  be  advised 
of  the  existence  and  extent  of  all  Phase 
I  and  Phase  II  controversies  by  the  end 
of  the  comment  period.  It  will  not 
consider  any  controversies  that  come  to 
its  attention  after  the  close  of  that 
period. 

Schedule  of  CARP  pmceeding. 
Outstanding  controversies  concerning 
the  distribution  of  1996, 1997, 1998,  and 
1999  satellite  royalty  fees  still  remain. 
Before  setting  a  schedule  for  a  CARP 
proceeding  to  resolve  any  controversies 
over  the  distribution  of  the  2000 
satellite  royalty  fees  at  issue  in  the  PBS 
motion,  the  Office  must  first  decide 
whether  to  resolve  the  remaining 
controversies  in  the  preceding  years  or 
set  these  aside  and  focus  on  the 
distribution  of  the  2000  satellite  royalty 
fees  as  requested  by  PBS.  Therefore,  the 
Office  invites  conunents  from  all 
interested  parties  on  whether  to 
continue  to  conduct  distribution 
proceedings  in  a  sequential  manner  as 
has  been  the  practice  historically  or  to 
set  aside  the  unresolved  controversies  in 
the  earlier  years  and  proceed 
inmiediately  to  the  controversies 
surrounding  the  2000  satellite  royalty 
fees. 

Dated:  January  16.  2002. 
David  O.  Carson, 
General  Counsel. 
IFR  Doc.  02-1543  Filed  1-18-02;  8:45  ami 
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NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Science  Foimdation. 
action:  Notice. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  announcing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  this  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  we  are  providing 
opportimity  for  public  comment  on  this 
action.  After  obtaining  and  considering 
public  comment,  NSF  will  prepare  the 
submission  requesting  OMB  clearance 
of  this  collection  for  no  longer  than  3 
years. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  the  accuracy  of 
the  Agency's  estimate  of  the  burden  of 
the  proposed  collection  of  information; 
(c)  ways  to  enhance  the  quality,  utility, 


and  clarity  of  the  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  of 
other  forms  of  information  collection 
techniques  or  other  forms  of  information 
technology;  and  (d)  ways  to  minimize 
the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology. 

DATES:  Written  comments  should  be 
received  by  March  25,  2002  to  be 
assured  of  consideration.  Comments 
received  after  that  date  would  be 
considered  to  the  extent  practicable. 
ADDRESSES:  Written  comments 
regarding  the  information  collection  and 
requests  for  copies  of  the  proposed 
information  collection  request  should  be 
addressed  to  Suzanne  Plimpton,  Reports 
Clearance  Officer,  National  Science 
Foundation,  4201  Wilson  Blvd.,  Rm. 
295,  Arlington,  VA  22230,  or  by  e-mail 
to  splimpto@nsf.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Plimpton  on  (703)  292-7556  or 
send  emaU  to  splimpto@nsf.gov. 
Individuals  who  use  a 
telecommimications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339 
between  8  a.m.  and  8  p.m..  Eastern  time, 
Monday  through  Friday. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  The  Cross  Site 
Analysis  of  the  national  Science 
Foimdation's  Local  Systemic  Change 
Through  Teacher  Enhancement  I^ogram 
(LSC). 

OMB  Control  No.:  3145-0161. 

Expiration  Date  of  Approval:  May  31, 
2002. 

Abstract:  The  National  Science 
Foundation  (NSF)  requests  an  extension 
of  approval  of  instruments  to  be  used  in 
the  evaluation  of  the  Local  Systemic 
Change  (LSC)  through  Teach 
Enhancement  Program  that  were 
previously  approved  through  May  2002 
(OMB  No.  3145-0136).  The  surveys  are 
part  of  the  ongoing  data  collection  for 
the  program-wide  evaluation  of  the  LSC. 
Each  of  the  72  ciurently  funded  projects  ' 
administers  teacher  and  principal 
questionnaires  and  conducts  teacher 
interviews  at  appropriate  times  diuing 
the  school  year  based  on  the  program 
evaluation  design. 

These  surveys  have  been  ongoing  for 
a  number  of  years  in  LSC  projects 
funded  by  NSF.  The  LSC  program  is  a 
large-scale  effort  to  modify  the  nature  of 
teach  in-service  training  (or  professional 
development)  provided  to  mathematics 
and  science  teachers  in  a  large  number 
of  school  districts  across  the  country. 
Currently  there  are  72  projects  funded  at 
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up  to  $6  million  each.  The  database 
projects  funded  at  up  to  $6  million  each. 
The  database  maintained  by  Horizon 
Research,  Inc.  for  LSC  is  designed  to 
provide  information  on  the  total  system, 
both  for  accountability  and  for  judging 
effectiveness.  For  example,  NSF  is 
required  to  report  for  GPRA  the  niunber 
of  teachers  receiving  NSF  in-service  and 
development  support.  This  information 
is  gathered  through  this  recurring  study 
of  the  LSC  projects. 

Expected  Respondents:  A  total  of  150 
teachers  and  55  principals  from  schools 
in  each  of  the  72  LSC  projects,  for  a  total 
of  10,800  t4eachers  and  3,960  principals 
participating  in  the  LSC  program. 

Burden  On  The  Public:  3,960  hours 
for  teachers  and  990  hours  for  principals 
per  year.  ,       ' 

Dated:  January  15.  2002. 
Suzanne  H.  Plimpton, 
NSF  Reports  Clearance  Officer. 
(PR  Doc.  02-1416  Filed  1-18-02;  8:45  am] 

BILLING  CODE  7SS5-01-H 


NATIONAL  SCIENCE  FOUNDATION 

Committee  on  Equal  Opportunities  in 
Science  and  Engineering;  Notice  of 
Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  Pub.  L.  92- 
463,  as  amended,  the  National  Science 
Foundation  announces  the  following 
meeting: 

NAME:  Committee  on  Equal  Opportunities 
in  Science  and  Engineering  (1173). 

DATES/TIMES:  February  7,  2002,  8:30  am- 
5  pm  and  February  8,  2002,  9  am-2  pm. 

PLACE:  Room  1235,  National  Science 
Foundation,  4201  Wilson  Blvd..  Arlington, 
VA. 

TYPE  OF  MEETING:  Open. 

CONTACT  PERSON:  John  Wilkinson, 
Executive  Liaison  to  CEOSE,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230.  Phone  (703)  292-8741.  ^ 

MINUTES:  May  be  obtained  from  the 
Executive  Liaison  at  the  above  address. 

PURPOSE  OF  MEETING:  To  provide 
advice  and  recommendations  concerning 
broadening  participation  in  science  and 
engineering. 

AGENDA 

Thursday,  February  7, 2002 

8:30  a.m.    Welcome;  Approval  of  June  2001 

Minutes 
9:15  a.m.    Discussion  of  NSF  Data  Ckillection 

and  Reporting 
12:30  p.m.    Lunch 
1 :30  p.m.    Discussion  of  Use  of  Supplements 

to  Broaden  Participation 
5:00  p.m.    Adjourn  for  the  day 

Friday,  February  8 

9:00  a.m.    Committee  Discussion 

10:15  a.m.    Discussion  with  Director,  NSF 


11:00  a.m.  Discussion  of  article  "Hopwood 
and  the  Top  10  Percent  " — Next  Steps 

12:00  pim.    Lunch 

1:00  p.m.  Committee  Discussion:  Wrap-up 
and  Future  Directions 

2:00  p.m.    Adjourn 

Dated:  January  15,  2002. 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  02-1417  Filed  1-18-02;  8:45  am] 
BILLING  CODE  7555-01 -« 


NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  132nd 
meeting  on  February  7-8,  2002,  at  11545 
Rockville  Pike,  Rockville,  Maryland, 
RoomT-2Bl. 

The  entire  meeting  will  be  open  to 
public  attendance. 

The  schedule  for  this  meeting  is  as 
follows: 

Thursday,  February  7,  2002 

A.  8:30-9:40  A.M.:  Opening 
Statement/Planning  and  Procedures 
(Open) — The  Chairman  will  open  the 
meeting  with  brief  opening  remarks. 
The  Committee  will  then  review  items 
under  consideration  at  this  meeting  and 
consider  topics  proposed  for  future 
ACNW  meetings. 

B.  10-12  Noon:  Meeting  with  the  EDO 
and  the  Office  Directors  ofNRR,  NMSS. 
and  RES  (Open>— The  Committee  will 
hold  disctissions  with  the  NRC 
Executive  Director  for  Operations 
(EDO),  and  Directors  of  the  Office  of 
Nuclear  Reactor  Regulation  (NRR), 
Office  of  Nuclear  Regulatory  Research 
(RES),  and  Office  of  Nuclear  Material 
Safety  and  Safeguards  (NMSS)  on  items 
of  mutual  interest.  Members  of  the 
ACRS  will  participate  in  this 
discussion. 

C.  1-2  P.M.:  Update  on  Igneous 
Activity  including  PA  Analyses 
(Open) — ^The  staff  will  provide  an 
update  on  the  igneous  activity  KTI, 
including  the  related  PA  analyses. 

D.  2-6  P.M.:  Preparation  for  Meeting 
with  the  NRC  Commissioners  (Open)-— 
The  next  meeting  with  the  NRC 
Conunissioners  is  scheduled  to  be  held 
in  the  Commissioners'  Conference 
Room,  One  White  Flint  North  on  March 
20,  2002.  The  Committee  will  review  its 
proposed  presentations. 

Friday,  February  8,  2002 

E.  8:30-8:35  A.M.:  Opening  Remarks 
by  the  ACNW  Chairman  (Open)— The 
ACNW  Chairman  will  make  opening 


remarks  regarding  the  conduct  of  the 
meeting. 

F.  8:35-10:15  A.M.:  Annual  Research 
Report  to  the  Commission  (Open) — The 
Committee  will  discuss  its  aimual  report 
to  the  Commission  on  waste-related 
research. 

G.  10:30-12  Noon:  Preparation  of 
ACNW  Reports  (Open) — The  Committee 
will  discuss  proposed  reports  on  the 
following  topics: 

•  Proposed  Amendment  to  10  CFR 
Part  63 

•  Update  on  Igneous  Activity 
including  PA  Analyses 

•  Annual  Research  Report  to  the 
Commission 

•  Key  Technical  Issue  Status 
(tentative) 

H.  1 .30-3:30  P.M. :  Preparation  for 
Meeting  with  the  Commissioners 
(Open) — The  Committee  will  continue 
its  discussion  of  preparations  noted  in 
item  D  above. 

L  3:30-5  P.M.:  Preparation  of  ACNW 
Reports  (Open) — The  Committee  will 
continue  its  discussion  of  proposed 
ACNW  reports. 

J.  5-6  P.M.:  Miscellaneous  (Open) — 
The  Committee  will  discuss  matters 
related  to  the  conduct  of  Committee 
activities  and  matters  and  specific 
issues  that  were  not  completed  during 
previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  3,  2001  (66  FR  50461).  In 
accordance  with  these  procedures,  oral 
or  Written  statements  may  be  presented 
by  members  of  the  public,  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public,  and 
questions  may  be  asked  only  by 
members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Mr.  Howard  J.  Larson,  ACNW 
(Telephone  301/415-6805),  between  8 
A.M.  and  4  P.M.  EST,  as  far  in  advance 
as  practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 
for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for 
taking  pictures  may  be  obtained  by 
contacting  the  ACNW  office,  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
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should  notify  Mr.  Howard  J.  Larson  as 
to  their  particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  die  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  ior  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefore  can  be 
obtained  by  contacting  Mr.  Howard  J. 
Larson. 

ACNW  meeting  notices,  meeting 
transcripts,  and  letter  reports  are  now 
available  for  downloading  or  viewing  on 
the  internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  shoidd  contact  Mr.  Theron 
Brown,  ACNW  Audiovisual  Technician 
(301/415-8066).  between  7:30  a.m.  and 
3:45  p.m.  EST  at  least  10  days  before  the 
meeting  to  ensure  the  availability  of  this 
service.  Individuals  or  organizations 
requesting  this  service  will  be 
responsible  for  telephone  line  charges 
and  for  providing  the  equipment  and 
fecilities  that  they  use  to  establish  the 
videoteleconferencing  link.  The 
availability  of  videotelecomferencing 
services  is  not  guaranteed. 

Dated:  January  15,  2002. 
Andrew  L.  Bates, 

Advisory  Cktmmittee  Management  Officer. 
[FR  Doc.  02-1488  Filed  1-18-02;  8:45  am] 
BUJNQ  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMSSION  I 

Adviaory  CommittM  on  Reactor 
Sataguardi;  Maattng  NoUca 

In  accordance  with  the  purposes  of 
Sections  29  and  182b.  of  die  Atomic 
Energy  Act  (42  U.S.C.  2039,  2232b).  die 
Advisory  Committee  on  Reactor 
Saiieguards  (ACRS)  will  hold  a  meeting 
on  February  7-9,  2002,  in  Conference 
Room  T-2B3, 11545  Rockville  Pike, 
Rockville,  Maryland.  The  date  of  this 
meeting  was  previously  published  in 
the  Fetferal  Register  on  Monday, 
November  26,  2001  (66  FR  59034). 

Thursday,  February  7, 2002 

8.30  A.M.-8:35  A.M.:  Caning 
Remaiia  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  AM.-9:45  A.M.:  Risk-Informed 
Regulation  Implementation  Plan 
(Open) — ^The  Committee  will  hear 
presentations  by  and  hold  discussions 
with  representatives  of  the  NRC  staff 


regarding  update  to  risk-informed 
regulation  implementation  plan. 

10.00  A.M.-12:00  Noon:  Meeting  with 
the  EDO  and  the  Office  Directors  of 
NRR.  NMSS,  and  RES  (Open)— The 
Committee  will  hold  discussions  with 
.  the  NRC  Executive  Director  for 
Operations  (EDO),  and  Directors  of  the 
Office  of  Nuclear  Reactor  Regulation 
(NRR).  Office  of  Nuclear  Regulatory 
Research  (RES),  and  Office  of  Nuclear 
Material  Safety  and  Safeguards  (NMSS) 
on  items  of  mutual  interest.  Members  of 
the  ACNW  will  participate  in  this 
discussion. 

1:00  P.M.-2:30  P.M.:  Proposed  Final 
Revision  to  Regulatory  Guide  1.174  and 
SRP  Chapter  19  (Open)— The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  proposed  final  revision  to 
Regulatory  Guide  1.174  and  associated 
Standard  Review  Plan  (SRP)  Chapter  19 
to  address  the  use  of  probabilistic  risk 
assessment  (PRA)  in  license  amendment 
reviews  and  plans  to  develop  guidance 
related  to  PRA  quality,  including 
possible  endorsement  of  industrial 
standards  proposed  by  the  American 
Society  of  Mechanical  Engineers  and 
American  Nuclear  Society. 

2:50  P.M.-4:50  P.M.:  PTS  Technical 
Bases  Reevaluation  Project  (Open) — ^The 
Committee  will  hear  presentations  by 
and  hold  discussions  with 
representatives  of  the  NRC  staff 
regarding  the  status  of  the  Pressurized 
Thermal  Shock  (PTS)  Technical  Bases 
Reevaluation  Project,  including  initial 
results  of  the  Oconee  Unit  1  reactor 
pressure  vessel  failure  frequency 
calculated  by  using  the  Fatigue 
Assessment  of  Vessels — Oak  Ridge 
(FAVOR)  code,  and  the  associated 
models,  inputs,  and  assumptions  used 
in  this  code. 

5:10  P.M.-7:00  P.M.:  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed  ACRS 
reports  on  matters  considered  during 
this  meeting,  as  well  as  a  proposed 
ACRS  report  on  the  NRC  Safety 
Research  Program. 

Friday,  Fdbruary  8,  2002 

8:30  A.M.-8:35  A.M.:  Opening 
Rema^  by  the  ACRS  Chairman 
(Open)— The  ACRS  Chairman  will  make 
opening  remarks  regarding  the  conduct 
of  the  meeting. 

8:35  A.M.-9:0d  A.M.:  Subcommittee 
Report  (Open) — ^The  Committee  will 
hear  a  report  by  the  Chairman  of  the 
Thermal-Hydraulic  Phenomena 
Subcommittee  on  matters  discussed  at 
the  January  16-18.  2002  meeting. 

9:00  A.M.-10:00  A.M.:  Future  ACRS 
Activities/Report  of  the  Planrung  and 


Procedures  Subcommittee  (Open) — The 
Committee  will  discuss  the 
recommendations  of  the  Planning  and 
Procedures  Subcommittee  regarding 
items  proposed  for  consideration  by  the 
full  Committee  during  future  meetings. 
Also,  it  will  hear  a  report  of  the 
Planning  and  Procedures  Subcommittee 
on  matters  related  to  the  conduct  of 
ACRS  business,  and  organizational  and 
personnel  matters  relating  to  the  ACRS. 

10:00  A.M.-10:15  A.M.:  Reconciliation 
of  ACRS  Comments  and 
Recommendations  (Open) — ^The 
Committee  will  discuss  the  responses 
from  the  NRC  Executive  Director  for 
Operations  (EDO)  to  comments  and 
recommendations  included  in  recent 
ACRS  reports  and  letters.  The  EDO 
responses  are  expected  to  be  made 
available  to  the  Committee  prior  to  the 
meeting. 

10:35  A.M.-12:00  Noon:  Follow-up 
Items  Resulting  from  the  fanuary  24-26, 
2002,  ACRS  Retreat  (Open)— The 
Committee  will  discuss  the  follow-up 
items  resulting  bova.  the  ACRS  retreat  on 
January  24-26,  2002,  assignments,  and 
schedule  for  closure  of  these  items. 

3:00  P.M.-7:00  P.M.:  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  discuss  proposed  ACRS 
reports. 

Saturday,  February  9,  2002 

8:30  A.M.-12:30  P.M.:  Discussion  of 
Proposed  ACRS  Reports  (Open)— The 
Committee  will  continue  its  discussion 
of  proposed  ACRS  reports. 

12:30  P.M.-1 .00  P.M.:  Miscellaneous 
(Open) — ^The  Committee  will  discuss 
,  matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACRS  meetings  were 
published  in  the  Federal  Register  on 
October  3,  2001  (66  FR  50462).  hi 
accordance  with  those  procedures,  oral 
or  written  views  may  be  presented  by 
members  of  the  public,  including 
representatives  of  the  nuclear  industry. 
Electronic  recordings  will  be  permitted 
only  during  the  open  portions  of  the 
meeting  and  questions  may  be  asked 
only  by  members  of  the  Committee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
Dr.  Sher  Bahadur,  ACRS,  five  days 
before  the  meeting,  if  possible,  so  that 
appropriate  arrangements  can  be  made 
to  allow  necessary  time  during  the 
meeting  for  such  statements.  Use  of  still, 
motion  picture,  and  television  cameras 
diuing  die  meeting  may  be  limited  to 
selected  portions  of  the  meeting  as 
determined  by  the  Chairman. 
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Information  regarding  the  time  to  be  set 
aside  for  this  purpose  may  be  obtained 
by  contacting  Dr.  Sher  Bahadur  prior  to 
the  meeting.  In  view  of  the  possibility 
that  the  schedule  for  ACRS  meetings 
may  be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  check  with  Dr.  Sher  Bahadur  if 
such  rescheduling  would  result  in  major 
inconvenience. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportimity  to  present  oral  statements, 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Dr.  Sher  Bahadur 
(telephone  301-415-0138).  between 
7:30  a.m.  and  4:15  p.m.,  EST. 

ACRS  meeting  agenda,  meeting 
transcripts,  and  letter  reports  are 
available  for  downloading  or  viewing  on 
the  Internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACRS  meetings.  Those  wishing  to  use 
this  service  for  observing  ACRS 
meetings  should  contact  Mr.  Theron 
Brown,  ACRS  Audio  Visual  Technician 
(301-415-8066),  between  7:30  a.m.  and 
3:45  p.m.,  EST,  at  least  10  days  before 
the  meeting  to  ensure  the  availability  of 
this  service.  Individuals  or 
organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 
equipment  and  facilities  that  they  use  to 
establish  the  videoteleconferencing  liftk. 
The  availability  of 
videoteleconferencing  services  is  not 
guaranteed. 

Dated:  January  15.  2002. 
Andrew  L.  Bates, 

Advisory  Committee  Management  Officer. 
(PR  Doc.  02-1489  Filed  1-18-02;  8:45  am) 
BNJJNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Advlaory  Committee  on  Reactor 
Safeguarda,  Sul)committee  Meeting  on 
Planning  and  Procedures;  Notice  of 
Meeting 

The  ACRS  Subcommittee  on  Planning 
and  Procedures  will  hold  a  meeting  on 
February  6,  2002,  Room  T-2B1. 11545 
Rockville  Pik^,  Rockville,  Maryland. 

The  entire  ineeting  will  be  open  to 
public  attendance,  with  the  exception  of 
a  portion  that  may  be  closed  pursuant 
to  5  U.S.C.  552b(c)  (2)  and  (6)  to  discuss 
organizational  and  personnel  matters 
that  relate  solely  to  internal  personnel 
rules  and  practices  of  ACRS,  and 


information  the  release  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

The  agenda  for  the  subject  meeting 
shall  be  as  follows:  Wednesday, 
February  6,  2002 — 1:30  p.m.  until  the 
conclusion  of  business. 

The  Subcommittee  will  discuss 
proposed  ACRS  activities  and  related 
matters.  The  purpose  of  this  meeting  is 
to  gather  information,  analyze  relevant 
issues  and  facts,  and  formulate 
proposed  positions  and  actions,  as 
appropriate,  for  deliberation  by  the  full 
Committee. 

Oral  statements  may  be  presented  by 
members  of  the  public  with  the 
concurrence  of  the  Subcommittee 
Chairman;  written  statements  will  be 
accepted  and  made  available  to  the 
Committee.  Electronic  recordings  will 
be  permitted  only  diuing  those  portions 
of  the  meeting  that  are  open  to  die 
public,  and  questions  may  be  asked  only 
by  members  of  the  Subcommittee,  its 
consultants,  and  staff.  Persons  desiring 
to  make  oral  statements  should  notify 
the  cognizant  ACRS  staff  person  named 
below  five  days  prior  to  the  meeting,  if 
possible,  so  that  appropriate 
arrangements  can  be  made. 

Further  information  regarding  topics 
to  be  discussed,  the  scheduling  of 
sessions  open  to  the  public,  whether  the 
meeting  has  been  canceled  or 
rescheduled,  the  Chairman's  ruling  on 
requests  for  the  opportimity  to  present 
oral  statements,  and  the  time  allotted 
therefor  can  be  obtained  by  contacting 
the  cognizant  ACRS  staff  person.  Sam 
Duraiswamy  (telephone:  301/415-7364) 
between  7:30  a.m.  and  4:15  p.m.  (EST). 
Persons  planning  to  attend  this  meeting 
are  urged  to  contact  the  above  named 
individual  one  or  two  working  days 
prior  to  the  meeting  to  be  advised  of  any 
changes  in  schedule,  etc..  that  may  have 
occurred. 

Dated:  January  14.  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical.  Support, 
ACRS/ACN]\'. 

[FR  Doc.  02-1490  Filed  1-18-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

I.  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regidatory  Commission 
(the  Commission  or  NRC  staff)  is 


publishing  this  regidar  biweekly  notice. 
Public  Law  97—415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  immediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person.  . 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from  December 
28.  2001  through  January  10, 2002.  The 
last  biweekly  notice  was  published  on 
January  8.  2002  (67  FR  924). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accosdance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  sho\vn  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 


Fnflftral  Rdoictftr  /  Vnl    R7    Mn    14 /Tiif>.«Hav    Taniiarv  22.   2(102 /Notices 


2919 


2918 


Federal  Register /Vol.  67,  No.  14 /Tuesday.  January  22,  2002 /Notices 


and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  he  submitted 
by  mail  to  the  Chief,  Rides  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  NRC's  Public 
Dociunent  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland.  The 
filing  of  requests  for  a  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  February  21,  2002,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  Subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714, 
which  is  available  at  the  NRC's  PDR, 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  bom  the  Agencywide 
Documents  Access  and  Management 
Systems  (ADAMS)  Public  Electronic 
Reading  Room  on  the  internet  at  the 
NRC  Web  site,  http://wwwjirc.gov/ 
reading-nn/doc-collectiona/cfr/.  If  a 
request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  a  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natiu%  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  docimients  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  materied  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  includUng  the  opportimity  to 


present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
A  copy  of  the  petition  should  also  be 
sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555-. 
0001,  and  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Conunission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714{a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencyvnde  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
doomients  located  in  ADAMS,  contact , 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209,  304-415-4737  or  by  e-mail  to 
pdi®nrc.gov. 
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Arizona  Public  Service  Company,  et  al.. 
Docket  Nos.  STN  50-528.  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendments  request: 
November  9,  2001. 

Description  of  amendments  request: 
The  amendments  would  revise 
Technical  Specification  (TS)  5.6.5b  to 
add  topical  report  CENPD-404-P-A, 
"Implementation  of  ZIRLO™  Cladding 
Material  in  CE  Nuclear  Power  Fuel 
Assembly  Designs,"  to  the  list  of 
analytical  methods  used  to  determine 
core  operating  limits. 

Basis  for  proposed, no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(aj,  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated. 

The  proposed  change  allows  the  use 
of  methods  required  for  the 
implementation  of  ZIRLO^m  clad  fuel 
rods  in  PVNGS  (Palo  Verde  Nuclear 
Generating  Station],  Units  1,2,  and  3. 
The  use  of  this  methodology  will  not 
increase  the  probability  of  an  accident 
because  the  plant  systems  will  not  be 
operated  outside  of  design  limits,  no 
different  equipment  will  be  operated, 
and  system  interfaces  will  not  change. 

As  ZIRLO^M  material  is  introduced  to 
the  reactor,  transition  cores  will  exist  in 
which  ZIRLO"  and  Zircaloy-4  clad  fuel 
assemblies  are  co-resident.  Fuel 
assemblies  clad  with  each  material  will 
be  evaluated  based  on  the  approved 
topical  reports. 

The  use  of  this  additional 
methodology  will  not  increase  the 
consequences  of  an  accident  because 
Limiting  Conditions  of  Operation 
(LCOs)  will  continue  to  restrict 
operation  to  within  the  regions  that 
provide  acceptable  results,  and  Reactor 
Protection  System  (RPS)  trip  setpoints 
will  restrict  plant  transients  so  that  the 
consequences  of  accidents  will  be 
acceptable.  In  addition,  the 
consequences  of  the  accidents  will  be 
calculated  using  NRC  accepted 
methodologies. 

The  transition  cores  that  will  exist  as 
ZIRLO"  clad  fuel  isintroduced  to  the 
reactor  will  not  increase  the 
consequences  of  an  accident.  Operation 
within  the  LCOs  and  RPS  setpoints  will 
continue  to  restrict  plant  transients  so 
that  the  consequences  of  accidents  will 
be  acceptable. 

Therefore,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 


probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  The  proposed  change  does  not 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  add 
any  new  equipment,  modify  any 
interfaces  with  any  existing  equipment, 
alter  the  equipment's  function,  or 
change  the  method  of  operating  the 
equipment.  The  proposed  change  does 
not  alter  plant  conditions  in  a  manner 
that  could  affect  other  plant 
components.  The  proposed  change  does 
not  cause  any  existing  equipment  to 
become  an  accident  initiator.  The 
ZIRLOTM  clad  fuel  rod  design  does  not 
introduce  features  that  could  initiate  an 
accident. 

Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  The  proposed  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

Safety  Limits  ensure  that  Specified 
Acceptable  Fuel  Design  Limits 
(SAFDLs)  are  not  exceeded  during 
steady  state  operation,  normal 
operational  transients  and  anticipated 
operational  occurrences.  All  fuel  limits 
and  design  criteria  shall  be  met  based 
on  the  approved  methodologies  defined 
in  the  topical  reports.  The  RPS  in 
combination  with  the  LCOs  will 
continue  to  prevent  any  anticipated 
combination  of  transient  conditions  for 
reactor  coolant  system  temperature, 
pressure,  and  thermal  power  level  that 
would  result  in  a  violation  of  the  Safety 
Limits.  Therefore,  the  proposed  changes 
will  have  no  impact  on  the  margins  as 
defined  in  the  Technical  Specification 
bases. 

The  safety  analyses  determine  the 
LCO  settings  and  RPS  setpoints  that 
establish  the  initial  conditions  and  trip 
setpoints,  which  ensure  that  the  Design 
Basis  Events  (Postulated  Accidents  and 
Anticipated  Operational  Occurrences) 
analyzed  in  the  Updated  Final  Safety 
Analysis  Report  (UFSAR)  produce 
acceptable  results.  In  addition,  all  fuel 
limits  and  design  criteria  shall  be 
satisfied.  The  Design  Basis  Events  that 
are  impacted  by  the  implementation  of 
ZIRLO"  cladding  will  be  analyzed  using 
the  NRC  accepted  methodology 
described  in  CENPD-404-P-A. 

"The  change  in  the  fuel  rod  cladding 
material  and  the  use  of  the  ECCS 
[emergency  core  cooling  system] 
performance  evaluation  models, 
CENPD-132.  Supplement  4-P, 
"Calculative  Methods  for  the  CE 
Nuclear  Power  Large  Break  LOCA   '' 
Evaluation  Model"  and  CENPD-137, 


Supplement  2-P,  "Calculative  Methods 
for  the  CE  Small  Break  LOCA 
Evaluation  Model"  will  not  involve  a 
reduction  in  the  margin  of  safety 
because  LCOs  and  Limiting  Safety 
System  Settings  (LSSS)  will  be  adjusted, 
if  necessary,  to  maintain  acceptable 
results  for  the  impacted  Design  Basis 
Events. 

Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Nancy  C.  Loftin. 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Company,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix. 
Arizona  85072-3999. 

NRC  Section  Chief  Stephen  Dembek. 

Arizona  Public  Service  Company,  et  al., 
Docket  Nos.  STN  50-528,  STN  50-529, 
and  STN  50-530,  Palo  Verde  Nuclear 
Generating  Station,  Units  1,  2,  and  3, 
Maricopa  County,  Arizona 

Date  of  amendments  request: 
December  13,  2001. 

Description  of  amendments  request: 
The  amendments  would  add  (1)  the 
phrase  "or  if  open,  capable  of  being 
closed"  to  Limiting  Condition  for 
Operation  3.9.3,  "Containment 
Penetration."  and  (2)  Surveillance 
Requirement  (SR)  3.9.3.3  on  verifying 
the  capability  to  close  the  equipment 
hatch,  if  open.  For  refueling  operations, 
the  amendments  would  allow  the 
equipment  hatch  to  be  open  during  core 
alterations  and  movement  of  irradiated 
fuel  assemblies  inside  containment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously- 
evaluated. 

The  proposed  amendmentls]  to  Technical 
Specification  (TS)  3.9.3  "Containment 
Penetrations."  would  allow  the  equipment 
hatch  to  remain  open,  but  capable  of  being 
closed,  during  CORE  ALTERATIONS  or 
movement  of  irradiated  fuel  assemblies 
within  containment.  The  position  of  the 
equipment  hatch  (open  or  closed)  is  not  an 
initiator  of  any  accident. 

The  fuel  handing  accident  (FHA)  contained 
in  the  Updated  Final  Safety  Analysis  Report. 
Revision  11.  currently  assumes  that  the  entire 
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airborne  radioactivity  reaching  the 
containment  is  released  to  the  outside 
environment.  This  results  in  a  maximum 
offsite  dose  of  74.7  rem  to  the  thyroid  and 
0.39  rem  to  the  whole  body.  The  calculated 
control  room  dose  of  11.5  rem  thyroid  and 
0.13  whole  body  are  within  the  acceptance 
criteria  specified  in  General  Design  Criteria 
19  "Control  Room." 

Therefore,  the  proposed  amendment 
request  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evahiated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  amendment  to  TS  3.9.3 
"Containment  Penetrations,''  allowing  the 
equipment  hatch  to  be  open  and  capable  of 
being  closed  does  not  involve  a  physical 
alteration  of  the  plant  (no  new  or  different 
type  of  equipment  will  be  installed)  or  a 
change  in  the  methods  governing  normal 
plant  operation.  Thus,  the  proposed 
amendment  request  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  amendment  to  TS  3.9.3 
"Containment  Penetrations,"  allowing  the 
equipment  hatch  to  be  open  and  capable  of 
being  closed  remains  bounded  by  previously 
determined  radiological  dose  consequences 
for  a  FHA  inside  containment  The 
previously  analyzed  dose  consequences  were 
determined  to  be  within  the  limits  of  10  CFR 
[part]  100,  "Reactor  Site  Criteria,"  and  they 
meet  the  acceptance  criteria  of  NUREG-0800 
Standard  Review  Plan  for  the  Review  of 
Safety  Analysis  Reports  for  Nuclear  Power 
Plants  Section  15.7.4'  'Radiological 
Consequences  of  Fuel  Handling  Accidents." 
Therefore,  the  proposed  amendment  request 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety.  Additionally,  a  new 
surveillance  will  be  added  to  verify  the 
capability  to  close  the  equipment  hatch,  if 
open  and  CORE  ALTERATIONS  or 
movement  of  irradiated  fuel  assemblies  are  in 
progress  within  contaiimient,  at  a  frequency 
of  seven  days. 

Based  on  the  above,  APS  [the  licensee] 
concludes  that  the  activities  associated  with 
the  proposed  amendment(s)  present  no 
significant  hazards  consideration  under  the 
standards  set  forth  in  10  CFR  50.92(c)  and. 
accordingly,  a  finding  of  "no  significant 
hazards  consideration"  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  that 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the  request 
for  amendments  involves  no  significant 
hazards  consideration. 

Attorney  for  licensee:  Nancy  C.  Loftin, 
Esq.,  Corporate  Secretary  and  Counsel, 
Arizona  Public  Service  Compeiny,  P.O. 
Box  53999,  Mail  Station  9068,  Phoenix, 
Arizona  85072-3999. 


NRC  Section  Chief:  Stephen  Dembek. 

Dominion  Nuclear  Connecticut  Inc.,  et 
al.  Docket. No.  50-423.  Millstone 
Nuclear  Power  Station,  Unit  No  3,  New 
London  County.  Connecticut 

Date  of  amendment  request:  October 
1,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Millstone  Nuclear  Power 
Station,  Unit  No.  3  (MP3)  Technical 
Specifications  (TSs)  to  increase  the 
emergency  diesel  generator  (EDG) 
allowed  outage  time  (AOT),  to  perform 
a  verification  of  the  offsite  circuits 
within  1  hout  prior  to  or  after  entering 
the  condition  of  either  an  inoperable 
offsite  source  or  inoperable  EDG,  to 
revise  the  requirements  for  the 
pressurizer  heaters  and  the  pressurizer 
power  operated  relief  and  block  valves, 
and  to  improve  the  format  of  the 
electrical  power  sources  action 
requirements.  The  Bases  of  the  affected 
TSs  will  be  modified  to  address  the 
proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  reviewed 
the  licensee's  analysis  against  the 
standards  of  10  CFR  50.92(c).  The  NRC 
staffs  analysis,  which  is  based  on  the 
representation  made  by  the  licensee  in 
the  October  1,  2001,  application,  is 
presented  below: 

1 .  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  TS  changes  to  increase  the 
EDG  AOT.  to  perform  a  verification  of  the 
offsite  circuits  within  1  hour  prior  to  or  after 
entering  the  condition  of  either  an  inoperable 
offsite  source  or  inoperable  EDG,  to  revise  the 
requirements  for  the  pressurizer  heaters  and 
the  pressurizer  power  operated  relief  and 
block  valves,  and  to  improve  the  format  of 
the  electrical  power  sources  action 
requirements  are  not  accident  initiators  nor 
will  they  impact  the  consequences  of  any 
previously  evaluated  accidents.  Therefore, 
the  proposed  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  to  the  TSs  do  not 
impact  any  system  or  component  that  could 
cause  an  accident  nor  do  the  proposed 
changes  alter  the  plant  configuration  or 
require  any  unusual  operator  actions  or  alter 
the  way  any  structure,  system,  or  component 
functions.  Therefore,  the  prof>osed  changes 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 


The  TS  changes  to  revise  the  requirements 
for  the  pressurizer  heaters  and  the 
pressurizer  power  operated  relief  and  block 
valves,  the  TS  change  to  allow  verification  of 
offsite  circuits  within  1  hour  prior  to  or  after 
entering  the  condition  of  an  inoperable 
offsite  source  or  inoperable  EDG.  and  the 
changes  to  improve  the  format  of  the 
electrical  power  sources  action  requirements 
do  not  change  the  TS-required  safety  limits 
or  safety  system  settings;  therefore,  these 
additional  changes  will  not  result  in  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  TS -changes  to  increase  the 
EE>G  AOT  do  not  affect  any  assumptions  or 
inputs  to  the  safety  analyses.  Unavailability 
of  a  single  EDG  due  to  maintenance  or  repair 
activities  does  not  reduce  the  number  of 
EDGs  below  the  minimum  required  to 
mitigate  all  DBAs.  Therefore,  the  proposed 
change  will  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  this  analysis,  it  appears  that  the 
three  standards  of  10  C^R  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Coimsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Waterford,  CT  06141-5127. 

NRC  Section  Chief:  James  W.  Clifford. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Uidts  1  and  2,  Mecklenburg 
County,  North  Carolina  and  Docket  Nos. 
50-413  and  50-414  Qitdwiba  Nuclear 
Station,  Units  1  and  i,  York  County, 
South  Carolina 

Date  of  amendment  request:  August  6, 
2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
decrease  the  McGuire  Units  1  &  2  and 
Catawba  Unit  1  Overtemperature  Delta 
Temperature  (OTAT)  Allowable  Values 
and  the  McGuire  Units  1  &  2  and 
Catawba  Units  1  &  2  Overpower  Delta 
Temperature  (OPAT)  Allowable  Values. 
OTAT  and  OPAT  are  trip  functions 
provided  in  the  reactor  trip  system  to 
protect  against  departure  from  nucleate 
boiling  and  to  ensure  fuel  integrity 
under  all  overpower  conditions.  The 
licensee  states  that  due  to  changes  in 
reload  reactor  core  designs  since  the 
1.0°F  hot  leg  streaming  imcertainty 
value  was  determined,  it  is  now 
necessary  to  increase  the  uncertainty 
value  to  1.21°F.  Associated  changes  in 
the  TS  Table  3.3.1-1  OTAT  and  OPAT 
allowable  values  have  been  proposed. 
The  licensee  states  that  the  decreases 
are  in  the  conservative  direction  and 
will  not  adversely  affect  the  steady-state 
or  transient  analyses  dociunented  in  the 
Updated  Final  Safety  Analysis  Reports. 
In  addition,  the  licensee  has  proposed 


s.l  .      ^      *. 


Federal  Register /Vol;_67,  No.  14 /Tuesday,  January  22,  2002^/Hotices 


2921 


two  minor  editorial  changes  for  Catawba 
Units  1  &  2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

First  Standard 

Would  implementation  of  the  changes 
proposed  in  this  LAR  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  This  license  amendment  request  (LAR) 
proposes  to  decrease  the  McGuire  Units  1  & 
2  and  Catawba  Unit  1  Overtemperature  Delta 
Temperature  (OTAT)  Allowable  Values  and 
the  McGuire  Units  1  &  2  and  Catawba  Units 
1  and  2  Overpower  Delta  Temperature 
(OPAT)  Allowable  Values.  This  decrease  is  in 
the  conservative  direction  and  will  not 
adversely  affect  the  steady-state  or  transient 
analyses  documented  in  the  Updated  Finiai 
Safety  Analysis  Report.  These  changes  have 
no  impact  on  accident  probabilities  or 
consequences. 

The  proposed  changes  to  the  Catawba 
Table  of  Contents  and  Bases  are  solely 
administrative  in  nature  and  have  no  impact 
on  any  accidents. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Second  Standard 

Would  implementation  of  the  changes 
proposed  in  this  LAR  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
previously  evaluated? 

No.  The  proposed.changes  contained  in 
this  LAR  only  correct  administrative  errors 
and  add  conservative  operability 
requirements  which  are  consistent  with  the 
plants'  existing  licensing  bases.  No  new  or 
different  kinds  of  accidents  are  being  created. 

3.  Involve  a  significant  reduction  in  margin 
of  safety. 

Third  Standard 

Would  implementation  of  the  changes 
proposed  in  this  LAR  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  Margin  of  safety  is  related  to  the 
confidence  in  the  ability  of  the  fission 
product  barriers  to  perform  their  design 
functions  during  and  following  an  accident 
situation.  These  barriers  include  the  fuel 
cladding,  the  reactor  coolant  system,  and  the 
containment  system.  These  barriers  are 
unaffected  by  the  changes  proposed  in  this 
LAR.  Consequently,  no  margin  of  safety  will 
be  significantly  impacted  by  this  LAR. 
Conclusion 

Based  upon  the  preceding  evaluation, 
performed  pursuant  to  10CFR50.92.  Duke 
Energy  Corporation  has  concluded  that 
implementation  of  this  LAR  at  McGuire  and 
Catawba  Nuclear  Station  will  not  involve  a 
significant  hazards  consideration.  The 
changes  proposed  in  this  LAR  make  a 
conservative  decrease  in  the  McGuire  Units 


1  &  2  and  Catawba  Unit  lOTAT  Allowable 
Values  and  the  McGuire  Units  1  &  2  and 
Catawba  Units  1  and  2  OPAT  Allowable 
Values  and  correct  unrelated  administrative 
errors.  Following  implementation  of  these 
proposed  changes.  McGuire  and  Catawba 
will  continue  to  be  operated  in  a  conservative 
manner. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appeal's  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  inuolves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn.  Diike  Energy  Corporation,  422 
South  Church  Street.  Charlotte.  North 
Carolina  28201-1006. 

NRC  Section  Chief:  Richard  J.  Laufer, 
Acting. 

DuJlce  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request: 
December  20,  2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  McGuire  Technical 
Specifications  (TS)  to  eliminate  the 
revision  number  and  dates  from  the  list 
of  topical  reports  that  contain  the 
analytical  methods  used  to  determine 
the  core  operating  limits.  This  proposed 
change  is  consistent  with  the  NRC 
approved  Industry  Technical 
Specifications  Task  Force  (TSTF) 
Standard  Technical  Specifications 
Traveler  TSTF-363.  "Revise  Topical 
Report  References  in  ITS  5.6.5  COLR". 
Implementation  of  the  changes. 
proposed  in  this  license  amendment 
request  will  have  no  adverse  impact  on 
Ehike's  practices  for  controlling  the 
methodologies  used  to  develop  the  core 
operating  limits  for  McGuire.  The 
complete  citations  (i.e.,  report  number,  , 
title,  revision  number,  report  date  or 
NRC  safety  evaluation  date,  and  any 
supplements)  for  each  of  the  topical 
reports  listed  in  TS  5.6.5  will  be 
displayed  as  applicable  in  each  station's 
Core  Operating  Limits  Report  (COLR). 
NRC  review  and  approval  of  new  or 
revised  topical  reports  will  continue  to 
be  obtained  in  the  same  manner. 
Changes  to  the  COLRs  will  be  controlled 
by  10  CFR  50.59. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


Duke  Energy  Corporation  has  made  the 
determination  that  this  license  amendment 
request  (LAR)  for  McGuire  Technical 
Specifications  (TS)  involves  No  Significant 
Hazards.  This  determination  was  made 
through  the  application  of  the  standards 
established  by  10CFR50.92.  The  three 
standards  are  discussed  below. 

1.  Would  implementation  of  the  changes  . 
proposed  in  this  LAR  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

No.  This  LAR  makes  an  administrative 
change  to  TS  5.6.5.b,  Core  Operating  Limits 
Report  (COLR).  affecting  a  list  of  documents 
that  are  separately  reviewed  and  approved  by 
the  "NRC.  The  changes  proposed  to  TS  5.6:5. b 
have  no  substantive  impact  on  the  McGuire 
licensing  bases.  Only  NRC-approved 
methodologies  will  be  used  to  generate  the 
core  operating  limits.  Based  on  these 
considerations,  it  has  been  determined  that 
the  proposed  changes  have  no  impact  on  any 
accident  probabilities  or  consequences. 

2.  Would  implementation  of  the  changes 
proposed  in  this  LAR  create  the  possibility  of » 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  This  LAR  makes  administrative 
changes  that  have  no  impact  on  any  accident 
analyses. 

3.  Would  implementation  of  the  changes 
proposed  in  this  LAR  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  analytical  methodologies  used  to 
generate  the  core  operating  limits  are 
unchanged  by  this  LAR.  As  such,  this  LAR 
has  no  affect  on  margins  of  safety.  Future 
changes  to  these  methodologies  will  remain 
subject  to  NRC  review  and  approval. 
Therefore,  this  proposed  amendment  does 
not  involve  a  reduction  in  any  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Diike  Energy  Corporation,  422 
South  Church  Street,  Charlotte,  North 
'  Carolina  28201-1006. 

NBC  Section  Chief:  Richard  J.  Laufer, 
Acting. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station,  Units  1  and  2,  Mecklenburg 
County,  North  Carolina 

Date  of  amendment  request: 
December  20.  2001. 

Description  of  amendment  request: 
The  proposed  amendments  would  make 
changes  in  the  Technical  Specifications 
(TS)  Bases  Control  Program  to  reflect 
changes  in  the  NRC's  regulations  in  10 
CFR  50.59  as  noticed  in  the  Federal 
Register  on  October  4, 1 999.  The 
proposed  changes  in  the  license 
amendment  request  are  consistent  with 
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an  NRC  approved  Technical 
Specifications  Task  Force  Standard  TS 
Traveler  (TSTF-364). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  implementation  of  the  changes 
proposed  in  this  LAR  [license  amendment 
request]  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  This  LAR  makes  an  administrative 
change  to  the  Technical  Specifications  [TS] 
made  necessary  as  part  of  Duke's 
implementation  of  revised  NRC  regulations. 
The  changes  proposed  to  these  TS  have  no 
substantive  impact  on  the  McGuire  licensing 
bases,  nor  Duke's  ability  to  conservatively 
evaluate  changes  to  these  licensing  bases. 
Therefore,  the  proposed  changes  have  no 
impact  on  any  accident  probadbilities  or 
consequences. 

2.  Would  implementation  of  the  changes 
proposed  in  this  LAR  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  This  LAR  makes  administrative 
changes  that  have  no  impact  on  any  accident 
analyses. 

3.  Would  implementation  of  the  changes 
proposed  in  this  LAR  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  proposed  changes  are 
administrative,  an  implementation  of  the 
revised  10CFR50.59  regulation. 
Implementation  of  the  revised  10CFR50.59 
regulation  provides  the  necessary  regulatory 
requirements  to  ensure  that  nuclear  plants' 
margin  of  safety  is  preserved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Ms.  Lisa  F. 
Vaughn,  Duke  Energy  Corporation,  422 
South  Church  Street,  Chariotte,  North 
Carolina  28201-1006. 

NRC  Section  Chief:  Richard  J.  Laufer, 
Acting. 

Duke  Energy  Corporation.  Docket  Nos. 
50-269,  50-270,  and  50-267,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  October 
16.  2001. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
to  incorporate  changes  resulting  from 
the  use  of  an  alternate  source  term  and 
the  implementation  of  several  plant 
modifications.  The  proposed  TS 
changes  include  the  fbUoMring: 


•  The  Penetration  Room  Ventilation 
System  (PRVS)  will  be  removed  frt)m  TS 
because  the  PRVS  will  not  be  credited 
in  licensing  analyses  that  determine 
Control  Room  and  off-site  doses. 

•  The  Spent  Fuel  Pool  Ventilation 
System  (SFPVS)  will  he  removed  from 
TS  because  the  SFPVS  will  not  be 
credited  in  licensing  analyses  that 
determine  Control  Room  and  off-site 
doses. 

•  During  certain  refueling  operations, 
the  containment  air  locks  and/or  the 
equipment  hatch  and  penetrations 
providing  direct  access  from  the 
contaiiunent  atmosphere  to  the  outside 
atmosphere  will  be  permitted  to  be 
unisolated  under  administrative 
controls.  Additionally,  the  requirement 
to  maintain  an  operable  automatic 
isolation  capability  for  the  Reactor 
Building  Purge  system  during  refueling 
will  be  removed  from  TS. 

•  The  allowable  value  for  the  Reactor 
Building  leakage  rate  will  be  lowered 
from  0.25  w%/day  to  0.20  w%/day. 

•  The  requirement  to  measure  Reactor 
Building  leakage  in  excess  of  50%  of  L, 
to  the  penetration  room  will  be  removed 
fitjmTS. 

•  The  Ventilation  Filter  Testing 
Program  (VFTP)  will  be  revised  to 
remove  all  references  to  the  PRVS  and 
SFPVS  and  thefr  testing  requirements. 

•  The  VFTP  acceptance  criterion  for 
the  Control  Room  Ventilation  System 
Booster  Fsm  trains  will  be  revised  to 
require  >  97.5%  radioactive  methyl 
iodide  removal. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
'previously  evaluated. 

The  AST  [Alternative  Source  Term]  and 
those  plant  systems  affected  by  implementing 
the  proposed  changes  to  the  TS  are  not 
assumed  to  initiate  design  basis  accidents. 
The  AST  does  not  affect  the  design  or 
operations  of  the  facility.  Rather,  the  AST  is 
used  to  evaluate  the  consequences  of  a 
postulated  accident.  The  implementation  of 
the  AST  has  been  evaluated  in  the  revisions 
to  the  analysis  of  the  design  basis  accidents 
for  Oconee  Nuclear  Station.  Based  on  the 
results  of  these  analyses,  it  has  been 
demonstrated  that,  with  the  requested 
changes,  the  dose  consequences  of  these 
events  meet  the  acceptance  criteria  of  10  CFR 
50.67  and  Regulatory  Guide  1.183.  Therefore, 
the  proposed  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


(2)  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  AST  and  those  plant  systems  affected 
by  implementing  the  proposed  changes  to  the 
TS  are  not  assumed  to  initiate  design  basis 
accidents.  The  systems  affected  by  the 
changes  are  used  to  mitigate  the 
consequences  of  an  accident  that  has  already 
occurred.  The  proposed  TS  changes  and 
modifications  do  not  significantly  affect  the 
mitigative  function  of  these  systems. 
Consequently,  these  systems  do  not  alter  the 
nature  of  events  postulated  in  the  Safety 
Analysis  Report  nor  do  they  introduce  any 
unique  precursor  mechanisms.  Therefore,  the 
proposed  amendment  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

(3)  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  implementation  of  the  AST,  proposed 
changes  to  the  TS  and  the  implementation  of 
the  proposed  modifications  have  been 
evaluated  in  the  revisions  to  the  analysis  of 
the  consequences  of  the  design  basis 
accidents  for  the  Oconee  Nuclear  Station. 
Based  on  the  results  of  these  analyses,  it  has 
been  demonstrated  that  with  the  requested 
changes  the  dose  consequences  of  these 
events  meet  the  acceptance  criteria  of  10  CFR 
50.67  and  Regulatory  Guide  1.183.  Thus,  the 
proposed  amendment  will  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Aime  W. 
Cottington,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chiefi  Richard  J.  Laufer, 
Acting. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1, 2,  and  3, 
Oconee  County.  South  Carolina 

Date  of  amendment  request: 
December  20,  2001. 

Description  of  amendment  request: 
The  proposed  amendments  wotild 
revise  the  licensing  basis  associated 
vnth  the  failure  of  non-Category  I  (non- 
seismic)  piping. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


Federal  Register /Vol.  67,  No.  14 /Tuesday.  January  22,  2002 /Notices 


2923 


No.  The  License  Amendment  Request 
(LAR)  proposes  to  change  the  licensing  basis 
for  non-Category  I  (non-seismic)  piping  to 
assume  a  through-wall  crack  as  the 
postulated  piping  failure.  The  proposed 
change  does  not  involve  any  physical 
■  alteration  of  plant  systems,  structures  Or 
components,  changes  in  parameters 
governing  normal  plant  operation,  or 
methods  of  operationTThe  proposed  change 
does  not  affect  any  Chapter  15  accident 
analyses.  Duke  evaluated  the  effects  of 
flooding  caused  by  a  leak  from  a  crack  size 
calculated  using  the  SRP  (Standard  Review 
Plan)  guidelines  in  the  16-inch  HPSW  (High 
Pressure  Service  Water]  header.  This 
evaluation  concluded  that  for  the  bounding 
case,  the  effects  of  flooding  can  be  mitigated 
without  adversely  affecting  safety-related 
equipment.  At  least  an  hour  is  available  fi^m 
detection  for  operator  action  to  isolate  the 
leak.  Therefore,  the  probability  or 
consequences  of  an  accident  previously 
evaluated  is  not  significantly  increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

No.  The  License  Amendment  Request 
(LAR)  changes  the  licensing  basis  associated 
with  non-seismic  moderate  energy  line 
breaks.  The  proposed  change  does  not 
necessitate  a  physical  alteration  of  the  plant 
(no  new  or  different  type  of  equipment  will 
be  installed)  or  changes  in  parameters 
governing  normal  plant  operation.  Therefore, 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  kind  of  accident 
previously  evaluated  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

No.  The  License  Amendment  Request 
(LAR)  changes  the  licensing  basis  associated 
with  non-seismic  moderate  energy  line 
breaks.  The  impact  of  flooding  from  a 
seismically  induced  crack  in  non-seismic 
moderate  energy  piping  has  been  evaluated. 
Adequate  time  exists  for  operator  action  to 
isolate  flooding  sources  prior  to  adversely 
affecting  safety-related  equipment  required 
for  safe  shutdown.  As  such,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Aime  W. 
Cottington,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chiefi  Richard  J.  Laufer, 
Acting. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270  and  50-287,  Oconee 
Nuclear  Station,  Units  1 ,  2,  and  3, 
Oconee  County.  South  Carolina 

Date  of  amendment  request: 
December  20,  2001. 


Description  of  amendment  request: 
The  proposed  amendments  woidd  make 
changes  in  the  Technical  Specifications 
(TS)  to  eliminate  the  use  of  the  term 
"unreviewed  safety  question."  The 
change  is  proposed  by  the  licensee  to 
reflect  changes  in  the  NRC's  regulations 
in  10  CFR  50.59  as  noticed  in  the 
Federal  Register  on  October  4, 1999. 
The  proposed  changes  in  the  license 
amendment  request  are  consistent  with 
an  NRC  approved  Technical 
Specifications  Task  Force  Standard  TS 
Traveler  (TSTF-364). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
"  consideration,  which  is  presented 
below: 

1.  Would  implementation  of  the  changes 
proposed  in  this  LAR  [license  amendment 
request)  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

No.  This  LAR  makes  an  administrative 
change  to  the  Technical  Specifications  (TS) 
made  necessary  as  part  of  Dukes 
implementation  of  revised  NRC  regulations. 
The  changes  proposed  to  these  TS  have  no 
substantive  impact  on  the  Oconee  licensing 
bases,  nor  Duke's  ability  to  conservatively 
evaluate  changes  to  these  licensing  bases. 
Therefore,  the  proposed  changes  have  no 
impact  dn  any  accident  probabilities  or 
consequences. 

2.  Would  implementation  of  the  changes 
proposed  in  this  LAR  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated? 

No.  This  LAR  makes  administrative 
changes  that  have  no  impact  on  any  accident 
analyses. 

3.  Would  implementation  of  the  changes 
proposed  in  this  LAR  involve  a  significant 
reduction  in  a  margin  of  safety? 

No.  The  proposed  changes  are 
administrative,  an  implementation  of  the 
revised  10  CFR  50.59  regulation. 
Implementation  of  the  revised  10  CFR  50.59 
regulation  provides  the  necessary  regulatory 
requirements  to  ensure  that  nuclear  plants' 
margin  of  safety  is  preserved. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Arme  W. 
Cottington,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington.  DC 
20005. 

NRC  Section  Chiefi  Richard  J.  Laufer, 
Acting. 


Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-333,  James  A.  FitzPatrick 
(lAF)  Nuclear  Power  Plant,  Oswego 
County,  New  York 

Date  of  amendment  request: 
November  2,  2001. 

Description  of  amendment  request: 
The  proposed  change  to  the  JAF  Nuclear 
Power  Plant  Technical  Specifications 
establishes  a  combined  leakage  rate 
limit  for  the  sum  of  the  four  main  steam 
line  leakage  rates  that  is  equal  to  four 
times  the  current  main  steam  line  valve 
(MSIV)  leakage  rate  limit. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Operation  of  the  |AF  plant  in  accordance 
with  the  proposed  amendment  would  not 
involve  a  significant  hazards  consideration  as 
defined  in  10  CFR  (Code  of  Federal 
Regulations]  50.92  since  it  would  not: 
Involve  an  increase  in  the  probability  of 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  does  not  involve 
a  change  to  structures,  components,  or 
systems  that  would  affect  the  probability  of 
an  accident  previously  evaluated  in  the 
FitzPatrick  Updated  Final  Safety  Analysis 
Report  (UFSAR). 

"The  proposed  amendment  results  in  no 
change  in  radiological  consequences  of  the 
design  basis  LOCA  [loss-of-coolant  acc:ident] 
as  currently  analyzed  for  the  FitzPatrick 
Plant.  These  analyses  were  calculated 
assuming  a  combined  total  MSIV  leakage  at 
accident  pressure  for  determining  acceptance 
to  the  regulatory  limits  for  the  offsite.  control 
room,  and  Technical  Support  Center  (TSC) 
radiation  doses  as  contained  in  10  CFR  100 
and  10  CFR  50,  Appendix  A,  GDC  19 
(General  Design  Criteria).  The  proposed 
change  does  not  compromise  existing 
radiological  equipment  qualification,  since 
the  combined  total  MSIV  leakage  rate  has 
been  factored  into  existing  equipment 
qualification  analy.ses  for  10  CFR  50.49. 

Create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  modify  the 
MSIVs  or  any  other  plant  system  or  structure, 
associated  with  this  amendment  and 
therefore,  will  not  affect  their  capability  to 
perform  their  design  function.  The  combined 
total  main  steam  line  leakage  rate  is  included 
in  the  current  radiological  analyses  for  the 
assessment  of  radiation  exposure  following 
an  accidpnt. 

This  proposal  changes  the  allowable 
leakage  rate  from  a  per  valve  limit  to  a  total 
combined  leakage  rate  limit  for  all  four  main 
steam  lines  but  does  not  change  the 
cumulative  limit.  Therefore,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  analyzed. 

Involve  a  significant  reduction  in  a  margin 
of  safetv. 
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The  leakage  rate  limit  speciRed  for  the 
MSIVs  is  used  to  quantify  the  maximum 
amount  of  bypass  leakage  assumed  in  the 
LOCA  radiological  analysis.  Results  of  the 
analysis  are  evaluated  against  the  dose 
guidelines  contained  in  GDC  19  and  10  CFR 
100.  The  margin  of  safety  in  this  context  is 
considered  to  be  the  difference  between  the 
calculated  dose  exposures  and  the  guidelines 
provided  by  the  GDC  19  and  10  CFR  100. 
Therefore,  since  the  proposed  combined  total 
main  steam  line  leakage  rate  limit  is 
unchanged  from  the  assumed  maximum 
leakage  rate  for  MSIVs,  for  the  purpose  of 
calculating  potential  radiation  dose,  the 
margiji  of  safety  is  not  affected  because  the 
postulated  radiation  doses  remain  the  same. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  David  E. 
Blabey,  1633  Broadway,  New  York,  New 
York  10019. 

NRC  Section  Chief:  L.  Raghavan, 
Acting.  j 

Exelon  Generation  Company,  LLC 
(Exelon),  Docket  No.  50-352,  Limerick 
Generating  Station  (LGS),  Unit  1, 
Montgomery  County,  Pennsylvania 

Date  of  amendment  request: 
December  21,  2001. 

Description  of  amendment  request: 
Exelon  proposed  changes  that  would 
revise  Technical  Specification  (TS)  2.1 
to  incorporate  revised  Safety  Limit 
Minimum  Critical  Power  Ratios 
(SLMCPRs)  due  to  the  cycle-specific 
analysis  performed  by  Global  Nuclear 
Fuel  for  LGS  Unit  1,  Cycle  10.  which 
will  include  the  use  of  the  GE-14  fuel 
product  line. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  Section  50.91(a)  of  Title 
10  of  the  Code  of  Federal  Regulations 
(CFR),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration.  The  NRC  staff  .^ 
has  reviewed  the  licensee's  analysis 
against  the  standards  or  10  CFE 
50.92(c).  The  NRC  staff's  review  is 
presented  below: 

1.  Thf  proposed  TS  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  derivation  of  the  cycle-specific 
SLMCPRs  for  incorporation  into  the  TSs,  and 
its  use  to  determine  cycle-specific  thermal 
limits,  has  been  performed  using  the 
methodology  discussed  in  "General  Electric 
Standard  Application  for  Reactor  Fuel," 
NEDE-24011-P-A-14  (GESTAR-II).  and  U.S. 
Supplement,  NEDE-24011-P-A-14-US,  June 
2000,  which  incorporates  Amendment  No. 


25.  Amendment  No.  25  provides  the 
methodology  for  determining  the  cycle- 
specific  MCPR  safety  limits  that  replaces  the 
former  generic  fuel  type  dependent  values. 
Amendment  No.  25  was  approved  by  the 
NRC  (Nuclear  Regulatory  Commission)  in  a 
March  11, 1999,  safety  evaluation. 

The  basis  of  the  SLMCPR  calculation  is  to 
ensure  that  greater  than  99.9%  of  all  fuel  rods 
in  the  core  avoid  transition  boiling  if  the 
limit  is  not  violated.  The  new  SLMCPRs 
preserve  the  existing  margin  to  transition 
boiling.  The  probability  of  fuel  damage  will 
not  increase  as  a  reSult  of  this  change. 
Likewise,  the  consequences  of  accidents 
previously  evaluated  are  not  affected  by  the 
revised  SLMCPRs  values.  Therefore,  th? 
proposed  TS  chsmge  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  TS  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  fi-om  any  accident  previously 
evaluated. 

The  SLMCPR  is  a  TS  numerical  value, 
calculated  to  ensure  that  transition  boiling 
does  not  occur  in  99.9%  of  all  fuel  rods  in 
the  core  if  the  limit  is  not  violated.  SLMCPRs 
are  based  on  a  calculation  using  an  NRC- 
approved  methodology  discussed  in  NEDE- 
24011-P-A-14  (GESTAR-II),  and  U.S. 
Supplement,  NEDE-24011-P-A-14-US,Jime 
2000.  The  SLMCPR  is  not  an  accident 
initiator,  and  its  revision  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  TS  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  new  SLMCPRs  are  calculated 
using  NRC-approved  methodology 
discussed  in  NEDE-2401  l-P-A-14 
(GESTAR-II),  and  U.S.  Supplement, 
NEDE-2401 1-P-A-14-US,  June  2000. 
This  methodology  uses  the  same 
standards  and  margins  that  were  used  in 
the  former  generic  fuel  type 
methodology.  Therefore,  the  proposed 
TS  change  will  not  involve  a  significant 
reduction  in  a  mai^gin  of  safety 
previously  approved  by  the  NRC. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward 
CuUen,  Vice  President  &  General 
Coimsel,  Exelon  Generation  Company, 
LLC,  300  Exelon  Way,  Kennett  Square, 
PA  19348. 

NRC  Section  Chief:  James  W.  Clifford. 

National  Aeronautics  and  Space 
Administration  (NASA),  Docket  No.  SO- 
SO,  Plum  Brook  Reactor  Facility  (PBRF), 
Sandusky,  Ohio 

Date  of  amendment  request: 
December  20, 1999,  as  supplemented  on 


March  26,  November  19,  and  December 
20.  2001. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
decommissioning  of  the  Plum  Brook 
Test  Reactor  Facility. 
.  Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  approval  of  the  PBRF 
Decommissioning  Plan  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated? 

All  nuclear  fiiel  has  been  removed  from  the 
PBRF  site.  Radioactive  inventories  at  the 
PBRF  are  very  small  compared  to  those  in 
operating  reactors  (both  power  and  non- 
power)  and  in  various  kinds  of  fuel  cycle 
facilities  subject  to  NRC  regulation.  Analyses 
indicate  that  decommissioning  activities 
would  not  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated  in  the  current 
Final  Hazards  Summary  for  the  NASA  Plum 
Brook  Reactor  Facility. 

Summary:  NASA  considers  that  the 
approval  of  the  Decommissioning  Plan  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  approval  of  the  PBRF 
Decommissioning  Plan  create  the  possibility 
of  a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated? 

The  current  Final  Hazards  Summary  for 
the  NASA  Plum  Brook  Reactor  Facility 
evaluated  those  cause-and-effect  accidents 
related  to  external  events  and  loss/failure  of 
reactor  support  systems  that  would  result  in 
the  dispersal  of  fission  products  and 
radioactive  materials  to  the  environment. 
Due  to  the  combined  absence  of  fuel  at  the 
PBRF  site  and  the  non-operational  condition 
of  reactor  support  systems,  NASA  has 
determined  that  decommissioning  activities, 
as  described  in  the  Decominissioning  Plan, 
will  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Summary:  NASA  considers  that  the 
approval  of  the  Decommissioning  Plan  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Current  Technical  Specifications 
adequately  restrain  the  scope  and  nature  of 
decommissioning  activities  to  loose 
equipment  removal  and  preparations  for 
dismantlement.  Approval  of  the  proposed 
Decommissioning  Plan  provides  for 
additional  controls  prior  to  commencement 
of  dismantlement  activities,  thereby 
achieving  a  greater  margin  of  safety. 

Summary:  NASA  considers  tliat  the 
approval  of  the  Decommissioning  Plan  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  the  above  evaluations,  NASA 
concludes  that  the  activities  associated  with 
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the  above  described  changes  present  no 
significant  hazards  consideration  under  the 
standards  set  forth  in  10  CFR  50.92(c)  and. 
accordingly,  a  finding  by  the  NRC  of  no 
significant  hazards  consideration  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  5G.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  the  Licensee:  J.  William 
Sikora,  Esquire,  21000  Brookpark  Road, 
Mail  Stop  500-118,  Cleveland,  OH 
44135. 

NRC  Section  Chief:  Patrick  M. 
Madden. 

Niagara  Mohawk  Power  Corporation, 
Docket  No.  50-410,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  2,  Oswego 
County,  New  York 

Date  of  amendment  request:  October 
5,  2001;  as  revised  on  January  4,  2002. 
This  notice  supersedes  a  previous  notice 
(66  FR  55020)  published  on  October  31, 
2001,  which  was  based  upon  the 
licensee's  application  dated  October  5, 
2001. 

Description  of  amendment  request: 
The  licensee  proposed  to  amend  the 
Technical  Specifications  (TSs)  to  change 
the  licensing  basis  requirement  for 
establishing  containment  hydrogen 
monitoring  "within  30  minutes"  to 
"within  3  hours"  of  initiating 
emergency  core  cooling  following  a  loss- 
of-coolant  accident  (LOCA).  The  January 
4,  2002,  revision  reduces  the  proposed 
delay  fi-om  3  hours  to  90  minutes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
.  As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  The  operation  of  J^ine  Mile  Point  Unit 
2  in  accordemce  with  the  proposed 
amendment  will  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

The  Updated  Safety  Analysis  Report 
(USAR)  Chapter  15  accident  analyses  do  not 
require  or  take  credit  for  hydrogen 
monitoring  to  be  established  shortly  after  a 
loss  of  coolant  accident  (LOCA).  Post-LOCA 
hydrogen  production  occurs  over  a  long 
period  of  time,  and  an  extension  from  "30 
minutes"  to  "90  minutes"  for  establishing 
hydrogen  monitoring  will  have  a  positive 
impact  on  the  ability  of  the  operators  to 
concentrate  on  their  more  immediate  actions 
while  having  no  negative  impact  on 
containment  integrity  or  the  long-term 
assessment  efforts.  Therefore,  the  proposed 
lidense  amendment  will  not  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated. 

(2)  The  operation  of  Nine  Mile  Point  Unit 
2  in  accordance  with  the  proposed 
amendment  will  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Control  room  operators  use  the 
containment  hydrogen  monitors  following  a 
LCXZA  to  establish  hydrogen  control 
measures  should  it  become  necessary.  The 
proposed  license  amendment  would  not 
eliminate  the  requirement  to  establish 
hydrogen  monitoring,  but  would  allow  it  to 
be  delayed  until  those  actions  required  to 
mitigate  the  accident  and  verify  proper 
operation  of  essential  safety  equipment  have 
been  completed.  The  proposed  extension 
maintains  the  requirement  to  establish 
hydrogen  monitoring  well  before  calculated 
conditions  inside  the  containment  indicate 
any  need  to  initiate  hydrogen  control 
measures.  Therefore,  the  proposed  license 
amendment  will  not  create  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

(3)  The  operation  of  Nine  Mile  Point  Unit 
2  in  accordance  with  the  proposed 
amendment  will  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  need  to  estabKsh  hydrogen  control 
measures  will  not  be  present  within  the  first 
90  minutes  following  a  LOCA  since  there 
will  not  be  significant  hydrogen 
accumulation.  By  extending  the  time  allowed 
to  establish  containment  "hydrogen 
monitoring,  the  operators  can  remain  focused 
on  the  actions  necessary  to  mitigate  the 
accidemt  before  directing  their  attention  to 
hydrogen  control  measures  and  other  long- 
term  actions.  The  proposed  extension 
maintains  the  requirement  to  establish 
hydrogen  monitoring  well  before  calculated 
conditions  inside  the  containment  indicate 
any  need  to  initiate  hydrogen  control 
measures.  Therefore,  the  proposed  license 
amendment  will  not  involve  a  significant 
reduction  in  a  margin  of  safety.  ^ 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark  J. 
Wetterhahn,  Esquire,  Winston  &  Strawn 
1400  L  Street,  NW.,  Washington  DC 
20005-3502. 

NRC  Section  Chief:  L.  Raghavan, 
Acting. 

North  Atlantic  Energy  Service 
Corporation,  Docket  No.  50-443. 
Seabrook  Station,  Unit  No.  1, 
Rockingham  County,  New  Hampshire 

Date  of  amendment  request: 
December  21.  2001. 

Description  of  amendment  request: 
The  proposed  changes  would  revise 
Teclmical  Specification  (TS) 
Surveillance  Requirements  (SR)  4.3.1.2 


and  4.3.2.2  to  allow  verification  in  place 
of  demonstration  of  response  time 
associated  with  certain  pressure  sensors, 
differential  pressure  sensors,  process 
protection  racks,  nuclear 
instrumentation,  and  logic  systems. 
Basis  for  proposed  no  significant 
hazards  consideration  determination:  As 
required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  TS  3/4.3.1  and  TS 
3/4.3.2  do  not  result  in  a  condition  where  the 
design,  material,  and  construction  standards 
that  were  applicable  prior  to  the  proposed 
changes  are  altered.  The  same  Reactor  Trip 
System  (RTS)  and  Engineered  Safety  Features 
Actuation  System  (ESFAS)  instrumentation 
is  being  used;  the  response  time  allocations/ 
modeling  assumptions  in  the  Seabrook 
Station  UFSAR  [updated  final  safety  analysis 
report]  analyses  are  still  the  same;  only  the 
method  of  verifying  time  response  is 
changed.  The  proposed  change  will  not 
modify  any  system  interface  and  will  not 
increase  the  probability  or  consequences  of 
an  accident  previously  evaluated  since  these 
events  are  independent  of  this  change. 

The  proposed  changes  do  not  affect  the 
source  term,  containment  isolation  or 
radiological  release  assumptions  used  in 
evaluating  the  radiological  consequences  of 
an  accident  previously  evaluated  in  the 
Seabrook  Station  UFSAR.  Further,  the 
proposed  changes  do  not  increase  the  types 
and  amounts  of  radioactive  effluent  that  may 
be  released  offsite,  nor  significantly  increase 
individual  or  cumulative  occupational/ 
public  radiation  exposures. 

Therefore,  it  is  concluded  that  these 
proposed  revisions  to  TS 
3/4.3.1  and  TS  3/4.3.2  do  not  involve  a 
significant  increase  in  the  probability  or 
consequence  of  an  accident  previously 
evaluated. 

2.  The  proposed  changes  do  not  create  the 
possibility  of  a  new  or  different'kind  of 
accident  from  any  previously  evaluated. 

The  proposed  changes  to  TS  3/4.3.1  and  TS 
3/4.3.2  do  not  alter  the  performance  of  the 
pressure  and  differential  pressure  sensors 
used  in  the  plant  protection  systems,  nor  do 
the  proposed  changes  alter  the  performance 
of  the  Process  Protection  racks,  Nuclear 
Instrumentation,  and  Logic  Systems  used  in 
the  plant  protection  systems.  The  sensors 
will  still  have  their  response  time  verified  by 
test  before  placing  the  sensor  in  operational 
service  and  after  any  maintenance  that  could 
affect  response  time;  and  the  plant  protection 
systems  will  still  have  response  time  verified 
by  test  before  being  placed  in  operational 
service. 

For  the  pressure  and  differential  pressure 
sensors:  and  for  the  Process  Protection  racks, 
the  Nuclear  Instrumentation,  and  the  Logic 
Systems:  changing  the  method  of  periodically 
verifying  instrument  response  from  time 
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respKinse  testing  to  calibration  and  channel 
checks  (assuring  equipment  operability)  will 
not  create  any  new  accident  initiators  or 
scenarios. 

The  periodic  calibration  of  the  pressure 
and  differential  pressure  sensors  will  detect 
significant  degradation  in  the  sensor 
response  characteristic. 

The  periodic  calibration  of  the  Process 
Protection  racks,  the  Nuclear 
Instrumentation,  and  the  Logic  Systems  will 
continue  to  be  used  to  detect  significant 
degradation  that  could  cause  the  response 
time  characteristic  to  exceed  the  total 
allowance.  The  total  time  response  allowance 
for  each  function  bounds  degradation  that 
cannot  be  detected  by  the  periodic 
surveillance. 

Thus,  these  proposed  revisions  to  TS  3/ 
4.3.1  and  TS  3/4.3.2  do  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  The  proposed  changes  do  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  proposed  changes  to  TS  3/4.3.1  and  TS 
3/4.3.2  do  not  affect  the  total  system  response 
time  assumed  in  the  Seabrook  Station 
UFSAR  analyses.  The  periodic  system 
response  time  verification  method  for  the 
pressure  and  differential  pressure 
transmitters;  and  the  periodic  system 
response  time  verification  method  for  the 
Process  Protection  racks,  the  Nuclear 
Instrumentation,  and  the  Logic  Systems,  is 
modified  to  allow  use  of  actual  test  data  or 
engineering  data.  The  method  of  verification 
will  continue  to  provide  assurance  that  the 
total  system  response  is  within  that  defined 
in  Seabrook  Station  UFSAR  analyses. 

For  the  pressure  and  differential  pressure 
sensors,  calibration  tests  will  detect 
degradation,  which  might  significantly  affect 
sensor  response  time. 

For  the  Process  Protection  racks,  the 
Nuclear  Instrumentation,  and  the  Logic 
Systems  calibration  tests  will  continue  to  be 
performed  which  would  detect  significant 
degradation  which  might  cause  the  response 
time  to  exceed  the  total  allowance.  The  total 
'  time  response  allowance  for  each  function 
bounds  degradation  that  cannot  be  detected 
by  the  periodic  surveillance. 

Thus,  it'  is  concluded  that  these  proposed 
revisions  to  TS  3/4.3.1  and  TS  3/4.3.2  do  not 
involve  a  signiHcant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis,  and  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Esq.,  Senior  Nuclear  Counsel, 
Northeast  Utilities  Service  Company, 
P.O.  Box  270.  Hartford.  CT  06141-0270. 

NBC  Section  Chief:  James  W.  Clifford. 


Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
December  14,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  will  remove 
requirements  for  having  the  equipment 
hatch  closed  with  four  (4)  bolts  and  one 
door  of  the  personnel  access  lock  (PAL) 
closed  during  core  alterations  and 
refueling  operations  for  the  Fort 
Calhoun  Station  (PCS).  The  technical 
specification  (TS)  for  other  containment 
penetrations  will  be  modified  to  delete 
the  requirement  to  be  closed  by  an 
operable  ventilation  isolation  actuation 
signal  during  core  alterations  and 
refueling  operations.  The  proposed 
amendment  will  modify  requirements 
for  radiation  monitors  during  core 
alterations  and  refueling  operations.  The 
TS  Bases  that  are  affected  by  the 
changes  described  above  will  be 
modified. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  FCS  TS  modify 
requirements  to  have  containment  closure  in 
place  during  core  alterations  and  refueling 
operations  in  containment.  These  TS  changes 
do  not  impact  operation  of  other  equipment 
or  systems  important  to  safety.  The  proposed 
TS  changes  reflect  the  parameters  used  in  the 
radiological  consequence  calculations 
described  in  Section  5.0  of  this  license 
amendment  request. 

The  proposed  change  to  TS  2.8.2(1]  will  be 
to  delete  the  requirement  for  having 
equipment  hatch  closed  and  held  in  place  by 
at  least  four  (4)  bolts  and  the  requirement  to 
have  at  least  one  door  in  the  PAL  closed.  The 
requirements  for  containment  penetration 
isolation  via  an  operable  VIAS  [ventilation 
isolation  actuation  signal]  have  been  deleted 
with  these  proposed  changes.  Administrative 
controls  will  be  put  in  place  instead  for 
"defense  in  depth"  action  in  regards  to 
containment  penetrations.  These 
administrative  controls  include: 

a.  The  Equipment  Hatch  Enclosure  (Room 
66]  doors  or  the  equipment  hatch  and  one 
door  in  the  PAL  shall  be  capable  of  being 
closed  in  less  than  one  hoiu  of  a  FHA  [fuel 
handling  accident). 

b.  The  Equipment  Hatch  Enclosure  (Room 
66]  doors  or  the  equipment  hatch  and  one 
door  in  the  PAL  shall  not  be  obstructed 
unless  capability  for  rapid  removal  of 
obstructions  is  provided  (such  as  quick 
disconnects  for  hoses). 

c.  Penetrations  providing  direct  access 
from  the  containment  atmosphere  to  the 


outside  atmosphere  shall  be  capable  of  being 
closed  on  one  side  in  less  than  one  hour  of 
a  FHA. 

d.  An  individual  or  individuals  shall  be 
designated  and  available  during  core 
alterations  and  refueling  operations,  capable 
of  closing  the  Equipment  Hatch  Enclosure 
(Room  66]  doors  or  the  equipment  hatch,  one 
door  in  the  PAL,  and  penetrations  that 
provide  direct  access  from  the  containment 
atmosphere  to  the  outside  atmosphere. 

In  addition,  allowance  will  be  granted  to 
have  penetration  flow  paths  with  direct 
access  bom  the  contaiiunent  atmosphere  to 
the  outside  atmosphere  to  be  unisolated 
during  core  alterations  and  refueling 
operations.  These  proposed  changes  are 
based  on  a  re-analysis  that  was  performed 
with  respect  to  radiological  consequences. 
The  FHA  re-analysis  (Reference  10.1  [in  the 
December  14,  2001.  submittal]]  was 
performed  in  accordance  with  current 
accepted  methodology,  and  consequences 
were  expressed  in  TEDE  [total  effective  dose 
equivalent]  dose. 

The  proposed  change  to  TS  2.8.2(3]  will 
delete  the  requirement  for  two  gaseous 
radiation  monitors  being  operable  and 
supplied  by  independent  power  supplies. 
Instead,  only  one  gaseous  radiation  monitor 
is  required  to  be  operable.  VIAS  actuation 
upon  radiation  monitor  alert  is  not  credited 
in  the  FHA  re-analysis.  VIAS  actuation  for 
containment  purge  or  other  penetration 
isolation  is  not  credited. 

The  current  methodology  as  described  in 
10  CFR  50.67  specifies  dose  acceptance 
criteria  in  terms  of  TEDE  dose.  The  revised 
FHA  analysis  results  as  discussed  in  Section 
5.0  meet  the  applicable  TEDE  dose 
acceptance  criteria  (specified  also  in  RG 
[regulatory  guide]  1.183]  for  AST  [alternative 
source  term].  The  most  current  FHA  analysis 
does  not  credit  containment  integrity  and, 
hence,  is  conservative  in  that  aspect.  These 
administrative  controls  proposed  as  stated 
above  ensure  that  in  the  event  of  a  FHA  in 
containment  (even  though  the  containment 
fission  product  control  function  is  not 
required  to  meet  dose  consequence  criteria] 
that  the  Equipment  Hatch  Enclosure  (Room 
66]  doors  or  the  equipment  hatch,  one  PAL 
door,  and  other  pathways  can  be  promptly 
closed. 

Currently  the  equipment  hatch  is  closed 
with  four  (4]  bolts,  at  least  one  PAL  door 
closed,  and  other  penetrations  either  are 
closed  or  capable  of  being  closed  on  VIAS 
during  core  alterations  and  refueling 
operations  to  prevent  the  escape  of 
radioactive  material  in  the  event  of  a  FHA  in 
containment.  Whether  the  equipment  hatch 
or  other  penetrations  are  open  or  closed 
during  core  alterations  and  refueling 
operations  has  no  effect  on  the  probability  of 
any  accident  previously  evaluated. 

Based  on  the  TS  changes  approved  in 
Reference  10.1,  the  changes  being  proposed 
in  this  amendment  request  will  not  affect 
assumptions  contained  in  other  plant  safety 
analyses  (Updated  Safety  Analysis  Report]  or 
the  physical  design  of  the  plant,  nor  do  they 
affect  other  TS  that  preserve  safety 
assumptions. 

Therefore,  the  proposed  changes  do  not  * 
involve  a  significant  increase  in  the 
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probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  current  FHA  analysis  (Reference  10.1] 
assumes  that, all  the  iodine  and  noble  gases 
become  airborne,  escape,  and  reach  the  site 
boundary  and  low  population  zone  with  no 
credit  for  filtration,  containment  closure,  or 
deposition.  Since  the  proposed  changes  do 
not  involve  the  addition  or  modification  of 
equipment  nor  alter  the  design  of  plant 
systems,  the  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  changes  proposed  do  not 
change  how  design  basis  accident  (DBA) 
events  were  postulated  nor  do  the  changes 
themselves  initiate  a  new  kind  of  accident  or 
failure  mode  with  a  unique  set  of  conditions 
(proposed  administrative  controls).  The  FHA 
analysis  documented  in  Reference  10.1  was 
performed  consistent  with  10  CFR  50.67  and 
RG  1.183.  Not  crediting  filtration  systems  for 
EAB/LPZ  dose  consequences  and  only 
crediting  natural  forces  is  conservative  from 
the  aspect  of  dose  consequences. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  implementation  of  the  proposed 
changes  does  not  reduce  the  margin  of  safety 
as  defined  in  the  alternate  source  term  design 
basis  site  boundary  and  control  room  dose 
analyses  (Reference  10.1).  The  radiological 
analyses  results,  with  the  proposed  changes, 
remain  within  the  regulatory  acceptance 
criteria  (10  CFR  50.67]  utilizing  the  TEDE 
dose  acceptance  criteria  directed  in  RG  1.183. 
These  criteria  have  been  developed  for 
application  to  analyses  performed  with 
alternative  source  terras.  These  acceptance 
criteria  have  been  developed  for  the  purpose 
of  use  in  design  basis  accident  analyses  such 
that  meeting  these  limits  demonstrates 
adequate  protection  of  public  health  and 
safety.  An  acceptable  margin  of  safety  is 
inherent  in  these  licensing  limits. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  James  R. 
Curtiss,  Esq.,  Winston  &  Strawn,  1400  L 
Street,  N.W.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  I.Washington  County,  Nebraska 

Date  of  amendment  request: 
December  14,  2001. 


Description  of  amendment  request: 
The  licensee  proposes  to  (1)  revise 
Technical  Specifications  3.7(2)d  and 
3.7(4)  to  allow  the  tests  to  be  performed 
on  a  refueling  frequency  outside  of  a 
refueling  outage,  and  (2)  correct  the 
docket  concerning  inconsistencies  in 
the  1973  Fort  Calhoun  Station  (FCS) 
Safety  Evaluation  Report  (SER) 
associated  with  the  13.8  kV 
transmission  line  capability. 

Basis  for  proposea  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  Technical 
Specifications  Sections  3.7(2]d  and  3.7(4] 
only  provide  greater  flexibility  in  the  time  of 
testing.  The  periodicity  remains  the  same, 
i.e.,  refueling  frequency.  There  are  no 
physical  alterations  proposed  or  being  made 
to  the  D.C.  emergency  transfer  switches  or 
the  13.8  kV-480  V  service.  The  proposed 
changes  continue  to  address  and  comply 
with  the  regulatory  requirements  as 
described  in  Fort  Calhoun  Station  Responses 
to  70  Criteria,  Reference  9.2.  The  proposed 
changes  will  continue  to  assure  that  the  D.C. 
emergency  transfer  switches  and  the  13.8 
kV-480  V  service  will  perform  their  design 
function.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  will  not  result  in 
any  physical  alterations  to  the  D.C. 
emergency  transfer  switches  or  13.8  kV-480 
V  service,  or  any  plant  configuration, 
systems,  equipment,  or  operational 
characteristics.  There  will  be  no  change  in 
operating  modes  or  safety  limits.  With  the 
proposed  changes,  the  technical 
specifications  retain  requirements  for 
operability  and  functionality  on  a  refueling 
frequency.  Therefore,  the  proposed  changes 
do  not  create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  provide  flexibility 
in  the  time  of  performance  of  the  required 
surveillance  tests.  The  proposed  changes  will 
not  alter  any  physical  or  operational 
characteristics  of  the  D.C.  emergency  transfer 
switches  or  the  13.8  kV-480  V  service.  The 
proposed  surveillance  requirements  will 
continue  to  assure  that  the  design  functions 
are  met.  Therefore,  the  proposed  changes  do 
not  involve  a  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 


review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hausards  consideration. 

Attorney  for  licensee:  James  R. 
Curtiss,  Esq.,  Winston  &  Strawn.  1400  L 
Street,  NW..  Washington.  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County.  Nebraska 

Date  of  amendment  request: 
December  14,  2001. 

Description  of  amendment  request: 
The  licensee  has  proposed  to  change 
Technical  Specification  (TS)  2.10.4.  to 
decrease  the  minimum  required  reactor 
coolant  system  (RCS)  flow  rate  from 
206.000  gallons  per  minute  (gpm)  to 
202,500  gpm. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  amendment  to  the  RCS  flow 
rate  is  the  same  as  the  indicated  RCS  flow 
rate  prior  to  the  TS  Amendment  193 
(Reference  10.1  (in  the  December  14,  2001. 
submittal)).  The  plant  was  operated  with  the- 
same  RCS  flow  rate  as  the  proposed  value 
prior  to  Amendment  193.  Chapter  14  events 
and  design  basis  accidents  were  analyzed 
with  the  RCS  flow  rate  of  202.500  gpm  using 
NRC  approved  methodology. 

In  1999  Fort  Calhoun  Station  was  granted 
TS  Amendment  193  to  increase  the  minimum 
indicated  RCS  flow  rate  to  206.000  gpm  as  a 
result  of  the  removal  of  the  steam  generator 
orifice  plates.  Transient  and  thermal 
hydraulic  analyses  were  performed  using  the 
amended  RCS  flow  rate  to  verify  that  the 
minimum  departure  from  nucleate  boiling 
ratio  (MDNBR]  does  not  fall  below  the 
limiting  value  that  supports  the  DNB 
specified  acceptable  fuel  design  limits. 

The  FRA-ANP  analysis  confirms  that  the 
proposed  reduction  in  RCS  flow  rate  does  not 
degrade  the  margin  to  the  mechanical  fuel 
design  limits  and  that  the  fuel  design  criteria 
continue  to  be  met. 

In  view  of  the  above  confirmation,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  the  RCS  flow  rate 
is  not  new  since  the  plant  was  operating  with 
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the  same  value  prior  to  TS  Amendment  193. 
The  proposed  revision  does  not  change  any 
equipment  required  to  mitigate  the 
consequences  of  an  accident.  OPPD  will 
continue  to  analyze  all  applicable  USAR 
Chapter  14  events  and  design  basis  accidents 
as  part  of  the  reload  analyses  to  establish  the 
safety  margin  to  the  mechanical  fuel  design 
limits  and  confirm  that  all  the  fuel  design 
criteria  continue  to  be  met.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  signiHcant  reduction  in  a  margin  of  safety. 

The  decreased  RCS  flow  rate  has  been 
analyzed  for  thermal  hydraulic  effects  on  the 
reactor  core.  The  analysis  has  confirmed  that 
the  proposed  amendment  does  not  degrade 
the  margin  to  the  mechanical  fuel  design 
limits  and  meets  the  fuel  design  criteria.  The 
RCS  flow  rate  surveillance  requirements  will 
continue  to  assure  that  the  design  functions 
are  met.  Therefore,  the  proposed  change  does 
not  involve  a  significant  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(g)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  James  R. 
Curtiss,  Esq.,  Winston  &  Strawn,  1400  L 
Street.  N.W.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Omaha  Public  Power  District,  Docket 
No.  50-285.  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request: 
December  14,  2001. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
technical  specification  (TS)  Figures 
2-lA  (Reactor  Coolant  System  (RCS) 
Pressure — Temperature  Limits  for 
Heatup)  and  2-lB  (RCS  Pressure- 
Temperature  Limits  for  Cooldown)  and 
replaces  them  with  the  single  TS  Figiue 
2-1.  Additionally,  the  licensee  proposes 
to  change  the  lowest  service 
temperature  firom  182°F  to  164''F  to  be 
in  compliance  with  Reference  4, 
American  Society  of  Mechanical 
Engineers  (ASME)  Section  HI,  NB-i2332 
and  the  basis  for  the  minimum  boltup 
temperature  to  be  in  compliance  with 
Reference  5,  ASME  Section  XI, 
Appendix  G.  The  Basis  section  for 
Technical  Specification  2.1.2  is  being 
updated  to  reflect  the  use  of  ASME  Code 
Case  N-640  and  Westinghouse  Electric 
Company/Combustion  Engineering's 
(W/CE)  pressure  temperature  (P-T)  limit 
curve  methodolo^  as  applicable. 
Finally,  based  on  the  replacement  of 
Figures  2-lA  and  2-lB  with  the  single 


Figure  2-1 ,  the  following  TS  are 
required  to  be  changed:  2.1.1(8),  2.1.2, 
2.1.2(1),  2.1.2(2),  2.1.2(6).  2.1.2(6)(a), 
2.1.2(6)(c),  2.1.2(6)(d),  and  2.1.6(4)  as 
they  reference  the  deleted  ciuves. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  will  not  increase  the 
probability  or  consequence  of  any  accident 
for  the  following  reasons: 

(1)  TS  Figure  2-1  is  proposed  to 
incorporate  the  use  of  ASME  C6de  Case  N- 
640.  which  has  been  approved  by  the  NRC 

as  being  acceptable  for  the  development  of  P- 
T  curves.  Additionally,  it  is  being  updated 
for  operation  to  higher  neutron  fluence 
values  for  use  in  the  ART  [adjacent  reference 
temperature]  calculations. 

(2)  Reducing  the  lowest  service 
temperature  is  in  compliance  with  Reference 
10.9,  Section  III,  NB-2332. 

(3)  The  shift  in  the  basis  for  minimum 
boltup  temperature  is  in  compliance  with  10 
CFR  50  Appendix  G. 

(4)  Updating  the  fluence  and  EFPY 
[effective  full  power  years]  applicability  is  in 
compliance  with  Regulatory  Guide  1.99, 
Revision  2. 

2.  The  pro[>osed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  revision  does  not  change  any 
equipment  required  to  mitigate  the 
consequences  of  an  accident.  The  continued 
use  of  the  same  Technical  Specification 
administrative  controls  prevents  the 
possibility  of  a  new  or  different  kind  of 
accident.  Since  the  proposed  changes  do  not 
involve  the  addition  or  modification  of 
equipment  nor  alter  the  design  of  plant 
systems,  the  proposed  changes  do  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  changes  proposed  do  not 
change  how  design  basis  accident  events  are 
postulated  nor  do  the  changes  themselves 
initiate  a  new  kind  of  accident  or  failure 
mode  with  a  unique  set  of  conditions 
(proposed  administrative  controls). 
Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  TS  Figure  2-1  does  not 
constitute  a  significant  reduction  in  the 
margin  of  safety  due  to  the  following: 

(1)  The  current  LTOP  [low  temperature 
overpressure  protection]  analysis  setpoints 
are  bounding  and  applicable  to  this  TS 
Figure. 

(2)  The  use  of  ASME  Code  Case  N-640  has 
been  approved  by  the  NRC  as  acceptable  for 


the  development  of  P-T  limit  curves.  W/CE's 
P-T  limit  curve  methodology  has  been 
approved  for  the  development  of  P-T  curves. 

(3)  The  reduction  in  lowest  service 
temperature  is  in  compliance  with  Reference 
10.9,  Section  III,  NB-2332. 

(4)  The  shift  in  the  basis  of  the  minimum 
boltup  temperature  from  NDTT  to  RTndt  is 
in  compliance  with  Reference  10.4,  Section 
XI,  Appendix  G. 

(5)  Updating  the  fluence  and  EFPY 
applicability  of  the  TS  Figure  2-1  to  maintain 
validity  is  in  compliance  with  Regulatory 
Guide  1.99,  Revision  2. 

The  P-T  curve  results,  with  the  proposed 
changes,  remain  within  the  regulatory 
acceptance  criteria  utilizing  W/CE 
methodology  and  ASME  Code  Case  N-640. 
These  criteria,  10  CFR  30.36(c)(2),  have  been 
developed  for  application  to  analyses 
performed  for  long  term  operation  of  reactor 
vessels.  These  acceptance  criteria  have  been 
developed  for  the  purpose  of  use  in  design 
basis  accident  analyses  such  that  meeting 
these  limits  demonstrates  adequate 
protection  of  public  health  and  safety.  An 
acceptable  margin  of  safety  is  inherent  in 
these  licensing  limits.  Therefore,  the 
proposed  changes  do  not  involve  a  reduction 
in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  James  R. 
Curtiss,  Esq..  Winston  &  Stravm,  1400  L 
Street,  NW..  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Southern  Nuclear  Operating  Company. 
Inc.  Docket  Nos.  50-348  and  50-364, 
Joseph  M.  Farley  Nuclear  Plant,  Units  1 
and  2,  Houston  County.  Alabama 

Date  of  amendment  request: 
December  14,  2001. 

Description  of  amendment  request:  A 
change  is  proposed  to  Surveillance 
Requirement  (SR)  3.0.3  to  allow  a  longer 
period  of  time  to  perform  a  missed 
surveiUance.  The  time  is  extended  from 
the  current  limit  of  "*  *  *  up  to  24 
hours  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to 
"*  *  *up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR  3.0.3 
"A  risk  evaluation  shall  be  performed 
for  any  surveiUance  delayed  greater 
than  24  hours  and  the  risk  impact  shall 
be  managed." 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Roister  on  June  14,  2001  (66  FR  32400), 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
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safety  evaluation  and  model  no 
significant  ha2:ards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
December  14,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  aire  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2— The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  < 


Criterion  3 — ^The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  [Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely,  this 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  M.  Stanford 
Blanton,  Esq.,  Balch  and  Bingham,  Post 
Office  Box  306, 1710  Sixth  Avenue 
North,  Birmingham,  Alabama  35201. 

NRC  Section  Chief:  Richard  J.  Laufer, 
Acting. 

SrP  Nuclear  Operating  Company, 
Docket  Nos.  50-A98  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County.  Texas 
Date  of  amendment  request:  August  2, 

2001. 

Description  of  amendment  request: 
Proposed  amendments  would  revise 
Technical  Specification  3/4.6.1.6, 
"Containment  Structural  Integrity,"  and 
replace  it  with  reference  to  containment 
Post-Tensioning  System  Surveillance 

Program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.91.  this  analysis 
provides  a  determination  that  the  proposed 
changes  to  the  Technicar  Specifications  do 
not  involve  any  significant  hazards 
consideration  as  defined  in  10  CFR  50.92. 


Criterion  1 :  Does  the  proposed  change 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 
Response:  No. 

The  proposed  changes  revise  the 
surveillance  requirements  for  the 
containment  post-tensioning  inservice  % 

inspection  program  as  required  by  10  CFR 
50.55a(b)(2)(vi)  and  10  CFR  50.55a(b)(2)(viii). 
The  revised  requirements  do  not  affect  the 
function  of  the  containment  post-tensioning 
system  components.  The  post-tensioning 
systems  are  passive  components  whose 
failure  modes  could  not  act  as  accident 
initiators  or  precursors. 

The  proposed  changes  do  not  impact  any 
accident  initiators  or  analyzed  events  or 
assumed  mitigation  of  accident  or  transient 
events.  They  do  not  involve  the  addition  or 
removal  of  any  equipment,  or  any  design 
changes  to  the  facility.  Therefore,  this 
proposed  change  does  not  represent  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2:  Does  the  proposed  change 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated? 
Response:  No. 

The  proposed  changes  do  not  involve  a 
modification  to  the  physical  configuration  of 
the  plant  (i.e.,  no  new  equipment  will  be 
installed)  or  change  in  the  methods 
governing  normal  plant  operation.  The 
proposed  change  will  not  impose  any  new  or 
different  requirements  or  introduce  a  new 
accident  initiator,  accident  precursor,  or 
malfunction  mechanism.  The  function  of  the 
containment  post-tensioning  system 
components  are  not  altered  by  this  change. 
Additionally,  there  is  no  change  in  the  types 
or  increases  in  the  amounts  of  any  effluent 
that  may  be  released  off-site  and  there  is  no 
increase  in  individual  or  cumulative 
occupational  exposure.  Therefore,  this 
proposed  change  does  not  create  the 
possibility  of  an  accident  of  a  different  kind 
than  previously  evaluated. 

Criterion  3:  Does  the  proposed  change 
involve  a  significant  reduction  in  the  margin 
of  safety? 
Response:  No. 

The  proposed  change  does  not  impact  the 
margin  of  safety  included  in  the  design 
pressure  compared  to  the  peak  calculated 
pressure  because  the  proposed  activity  does 
not  alter,  in  any  way,  the  available  force- 
provided  by  the  tendons.  Therefore,  this 
proposed  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety.  - 
Based  on  the  evaluation  provided  above, 
the  proposed  changes  do  not  involve  a 
significant  hazards  consideration  under  10 
CFR  50.92(c),  and  will  not  have  a  significant 
effect  on  the  safe  operation  of  the  plant. 
Therefore,  there  is  reasonable  assurance  that 
operation  of  the  South  Texas  Project  in 
accordance  with  the  proposed  revised 
Technical  Specifications  will  not  endanger 
the  public  health  and  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
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10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.  H. 
Gutterman,  Esq.,  Morgan,  Lewis  & 
godkius,  1800  M  Street,  NW.. 
Washington,  DC  20036-5869. 

NRC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas  j 

Date  of  amendment  request:  October 
22,2001. 

Description  of  amendments  request: 
The  proposed  amendments  wrould 
revise  the  Technical  Specification 
Limiting  Condition  for  Operation  for 
Containment  Penetrations  to  allow  the 
equipment  hatch  to  be  open  during  core 
alterations  and/or  during  movement  of 
irradiated  fuel  assemblies  within 
contaiiunent. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

STPNOC  (South  Texas  Project  Nuclear 
Operating  Company)  has  evaluated  whether 
the  proposed  amendment  involves  a 
significant  hazards  consideration  by  focusing 
on  the  three  standards  set  forth  in  10  CFR 
50.92  as  discussed  below: 

(1)  Will  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  increase  In  the 
probability  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

The  proposed  changes  will  allow  the 
equipment  hatch  to  be  open  during  core 
alterations  and  movement  of  irradiated  fuel 
assemblies  inside  containment.  The  status  of 
the  equipment  hatch  during  refueling 
operations  has  no  affect  on  the  probability  of 
the  occurrence  of  any  accident  previously 
evaluated.  The  proposed  revision  does  not 
alter  any  plant  equipment  or  operating 
practices  in  such  a  nianner  that  the 
probability  of  an  accident  is  increased.  Since 
the  consequences  of  a  fuel  handling  accident 
inside  containment  with  an  open  equipment 
hatch  are  bounded  by  the  current  analysis 
described  in  the  UFSAR  [Updated  Final 
Safety  Analysis  Report]  and  the  probability  of 
an  accident  is  not  affected  by  the  status  of  the 
equipment  hatch,  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

(2)  Will  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
create  the  possibility  of  a  new  different  kind 
of  accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  create  any 
new  failure  modes  for  any  system  or 


component,  nor  do  they  adversely  affect 
plant  operation.  No  new  equipment  will  be 
added  and  no  new  limiting  single  failures 
will  be  created.  The  plant  will  continue  to  be 
operated  within  the  envelope  of  the  existing 
safety  analyses.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  previously 
evaluated. 

(3)  Will  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
involve  a  significant  reduction  in  a  margin  of 
safety? 

Response:  No. 

The  previously  determined  radiological 
dose  consequences  for  a  fuel  handling 
accident  inside  containment  with  the 
personnel  airlock  doors  open  remain 
bounding  for  the  proposed  changes.  These 
previously  determined  dose  consequences 
were  determined  to  be  well  within  the  limits 
of  10  CFR  100  and  they  meet  the  acceptance 
criteria  of  SRP  section'l5.7.4  and  GDC  19. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC  staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jack  R. 
Newman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Street,  NW., 
Washington,  DC  20036-5869. 

NRC  Section  Chief:  Robert  A.  Gramm. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499.  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
December  3,  2001. 

Description  of  amendments  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications 
(TSs)  for  the  Auxiliary  Feedwater 
(AFW)  System  to  provide  consistent 
allowed  outage  times  (AOT)  and 
required  actions  for  any  inoperable 
motor  driven  AFW  pump(s).  The  AOT 
for  one  inoperable  motor  drive  AFW 
pump  is  also  proposed  to  be  extended 
from  72  hours  to  28  days  based  on  a 
risk-informed  approach. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

STPNOC  (South  Texas  Project  Nuclear 
Operating  Company)  has  evaluated  whether 
a  significant  hazards  consideration  is 
involved  with  the  proposed  amendment  by 
focusing  on  the  three  standards  set  forth  in 
10  CFR  50.92  as  discussed  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 


consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  TS  change  reflects  the  STP 
four-train  AFWS  design  in  the  required 
actions  and  AOTs.  No  actual  plant 
equipment  or  accident  analyses  will  be 
affected  by  the  proposed  change.  Therefore, 
the  proposed  AOT  change  does  not  involve 
a  significant  increase  in  the  probability  Qr 
consequences  of  an  accident  previously 
evaluated. 

The  administrative  change  of  deleting  the 
words  "At  least"  clarifies  that  there  are  only 
four  AFW  pumps  in  the  design.  The 
administrative  change  involves  no  increase 
in  the  probability  or  consequences  of  an 
accident. 

If  all  four  AFW  trains  are  inoperable  in 
Mode  1,  2,  or  3,  the  unit  is  in  a  seriously 
degraded  condition  with  only  limited  means 
for  conducting  a  cooldown.  In  such  a 
condition,  the  unit  should  not  be  perturbed 
by  any  action,  including  a  power  change  that 
might  result  in  a  trip.  The  seriousness  of  this 
condftion  requires  that  action  be  started 
immediately  to  restore  one  AFW  train  to 
operable  status.  Required  Action  (d)  is 
modified  by  adding  a  sentence  indicating 
that  all  required  mode  changes  or  power 
reductions  are  suspended  until  one  AFW 
train  is  restored  to  operable  status.  This 
statement  reflects  the  same  sentence  for  the 
case  of  all  AFW  trains  being  inoperable  in 
NUREG-1431,  TS  3.7.5.  In  this  case,  LCO 
[limiting  condition  for  operation)  3.0.3  is  not 
applicable  because  it  could  force  the  unit 
into  a  less  safe  condition.  Therefore,  the 
addition  of  the  sentence  to  Action  (d) 
involves  no  increase  in  the  probability  or 
consequences  of  an  accident. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  TS  change  reflects  the  STP 
four-train  AFWS  design  in  the  required 
actions  and  AOTs.  No  actual  plant 
equipment  or  accident  analyses  will  be 
affected  by  the  proposed  change  and  no 
failure  modes  not  bounded  by  previously 
evaluated  accidents  will  be  created. 
Therefore,  the  proposed  AOT  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  administrative  change  of  deleting  the 
words  "At  least"  clarifies  that  there  are  only 
four  AFW  pumps  in  the  design.  The  change 
does  not  create  the  possibility  of  any 
accident. 

Required  Action  (d)  is  modified  by  adding 
a  sentence  indicating  that  all  required  mode 
changes  or  power  reductions  are  suspended 
until  one  AFW  train  is  restored  to  operable 
.status.  This  statement  reflects  the  saihe 
sentence  for  thetase  of  all  AFW  trains  being 
inoperable  in  NUREG-1431,  TS  3.7.5.  In  this 
case,  LCO  3.0.3  is  not  applicable  because  it 
could  force  the  unit  into  a  less  safe  condition. 
Therefore,  the  addition  of  the  sentence  to 
Action  (d)  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 
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Response:  No. 

Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  (i.e.,  fuel  and  fuel  cladding, 
reactor  coolant  pressure  boundary,  and 
containment  structure)  to  limit  the  level  of 
radiation  dose  to  the  public. 

The  proposed  TS  change  reflects  the  STP 
four-train  AFWS  design  in  the  required 
actions  and  AOTs.  No  actual  plant 
equipment  or  accident  analyses  will  be 
affected  by  the  proposed  change. 
Additionally,  the  proposed  change  will  not 
relax  any  criteria  used  to  establish  safety 
limits,  will  not  relax  any  safety  systems 
settings,  and  will  not  relax  the  bases  for  any 
limiting  conditions  of  operation.  Therefore, 
the  proposed  AOT  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  administrative  change  of  deleting  the 
words  "At  least"  clarifies  that  there  are  only 
four  AFW  pumps  in  the  design.  The  change 
does  not  involve  any  reduction  in  a  margin 
of  safety. 

Required  Action  (d)  is  modified  by  adding 
a  sentence  indicating  that  all  required  mode 
changes  or  power  reductions  are  suspended 
until  one  AFW  train  is  restored  to  operable 
status.  This  statement  reflects  the  same 
sentence  for  the  case  of  all  AEW  trains  being 
inoperable  in  NUREG-1431,  TS  3.7.5.  In  this 
case,  LCO  3.0.3  is  not  applicable  because  it 
could  force  the  unit  into  a  less  safe  condition. 
Therefore,  the  addition  of  the  sentence  to 
Action  (d)  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Based  on  the  above,  STPNOC  concludes 
that  the  proposed  amendment  involves  no 
significant  hazards  consideration  under  the 
standards  set  forth  in  10  CFR  50.92,  and. 
accordingly,  a  finding  of  "no  significant 
hazards  consideration"  is  justified. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  standards  of 
10  CFR  50.92(c)  are  satisfied.  Therefore, 
the  NRC- staff  proposes  to  determine  that 
the  request  for  amendments  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  A.  H. 
Gutterman,  Esq.,  Morgan,  Lewis  & 
Bockius,  1800  M  Sti-eet,  NW., 
Washington,  DC  20036-5869. 

NRC  Section  Chje/;  Robert  A.  Gramm. 

TXU  Generation  Company  LP,  Docket 
Nos.  50-445  and  50-446,  Comanche 
Peak  Steam  Electric  Station.  Units  1  and 
2,  Somervell  County,  Texas 

Date  of  amendment  request: 
December  18,  2001. 

Brief  description  of  amendments:  A 
change  is  proposed  to  Surveillance 
Requirement  (SR)  3.0.3  to  allow  a  longer 
period  of  time  to  perform  a  missed 
siuveillance.  The  time  is  extended  from 
the  current  limit  of  "*  *  *  up  to  24 
hours  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to  "*  *  * 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 


3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  Nuclear  Regulatory  Commission 
(NRC)  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  June  14,  2001  (66  FR  32400), 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the  . 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
December  18,  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  resuh,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

Criterion  2— The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Different 
Kind  of  Accident  From  Any  Previously 
Evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 


its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3— The  Proposed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  [Limiting  Condition  for 
Operation)  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safely. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  George  L.  Edgar, 
Esq.,  Morgan,  Lewis  and  Bockius,  1800 
M  Stiwt,  NW.,  Washington,  DC  20036. 

NRC  Section  Chief  Robert  A.  Gramm. 

Union  Electric  Company,  Docket  No. 
50-483.  Callaway  Plant,  Unit  1, 
Callaway  County,  Missouri 
Date  of  application  request:  December 

6,  2001. 

Description  of  amendment  request: 
The  amendment  would  revise  the 
following  Technical  Specifications 
(TSs):  (1)  TS  3.3.6,  "Containment  Purge 
Isolation  Instrumentation;"  (2)  TS  3.3.7, 
"Control  Room  Emergency  Ventilation 
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System  (CREV5)  Instrumentation;"  and 
(3)  TS  3.9.4,  "Containment 
Penetrations."  The  revisions  to  TS  3.3.6 
would  alter  Condition  C  of  the  Actions 
for  the  Limiting  Condition  for  Operation 
(LCOl,  and  delete  footnotes  (a)  and  (b) 
from  applicable  Modes  for  the  automatic 
actuation  logic  and  actuation  relays 
function  and  the  containment  purge 
exhaust  radiation  gaseous  function  in 
Table  3.3.6-1.  The  revisirais  to  TS  3.3.7 
would  add  (1)  Surveillance  Requirement 
(SR)  3.3.7.6,  (2)  footnote  (c)  to  Table 
3.3.7-1,  (3)  the  fuel  building  exhaust 
radiation  gaseous  function  to  the  table, 
and  (4)  footnote  (c],  2  trains,  and  SR 
3.3.7.6  to  the  applicable  Modes, 
required  channels,  and  surveillance 
requirements  columns  for  the  automatic 
actuation  logic  and  actuation  relays  and 
control  room  radiation  control  room  air 
intakes  functions  in  Table  3.3.7-1.  The 
revisions  to  TS  3.9.4  are  to  add  the 
phrase  "or  if  open,  capable  of  being 
closed"  to  item  a  on  the  equipment 
hatch  in  LCO  3.9.4.  delete  the  word 
"closed"  from  item  b  on  the  emergency 
air  lock  in  LCO  3.9.4,  add  SR  3.9.4.2  on 
verifying  the  capability  to  install  the 
equipment  hatch  when  it  is  open,  and 
renumber  the  existing  SR  3.9.4.2  to  SR 
3.9.4.3.  The  revisions  to  the  TSs  are  to 
allow  the  equipment  hatch  and  the 
emergency  air  lock  to  be  open  in 
refueling  outages  during  core  alterations 
and/or  movement  of  irradiated  fuel 
within  containment.  The  revisions  to 
TSs  3.3.6  and  3.3.7  are  to  eliminate  the 
requirement  for  automatic  actuation  of 
containment  purge  isolation  during  core 
alterations  and/or  during  movement  of 
irradiated  fuel  to  allow  the  containment 
purge  system  to  remain  in  operation 
during  refueling  when  the  equipment 
hatch  is  open,  and  to  add  a  new 
siirveillance  to  response  time  test  the 
channels  for  the  control  room  radiation 
monitor  detectors,  respectively. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated?  j 

Response:  No.  ' 

The  proposed  changes  will  allow  the 
equipment  hatch  (or  the  emergency  air  lock) 
to  be  open  during  CORE  ALTERATIONS  and 
movement  of  irradiated  fuel  assemblies 
inside  containment.  The  status  of  the 
equipment  hatch  or  the  emergency  air  lock 
during  refueling  operations  has  no  affect  on 
the  probability  of  the  occurrence  of  any 
accident  previously  evaluated.  The  proposed 
revision  does  not  alter  any  plant  equipment 


or  operating  practices  in  such  a  manner  that 
the  probability  of  an  accident  is  increased. 
Since  the  consequences  of  a  fuel  handling 
accident  inside  containment  with  an  open 
equipment  hatch  [or  open  emergency  air 
lock]  are  bounded  by  the  current  analysis 
described  in  the  FSAR  [Final  Safety  Analysis 
Report]  and  the  probability  of  an  accident  is 
not  affected  by  the  status  of  the  equipment 
hatch  [or  the  emergency  air  lock],  the 
proposed  change[s  do]  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  proposed  changes  do  not  create  any 
new  failure  modes  for  any  system  or 
component,  nor  do  they  adversely  affect 
plant  operation.  No  new  equipment  will  be 
added  and  no  new  limiting  single  failures 
will  be  created.  The  plant  will  continue  to  be 
operated  within  the  envelope  of  the  existing 
safety  analysis. 

Therefore,  the  proposed  changes  do  not 
create  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

The  previously  determined  radiological 
dose  consequences  for  a  fuel  handling 
accident  inside  containment  with  the 
[equipment  hatch  or  emergency]  air  lock 
doors  open  remain  bounding  for  the 
proposed  changes.  Those  previously 
determined  dose  consequences  were 
determined  to  be  well  within  the  limits  of  10 
CFR  100  and  they  meet  the  acceptance 
criteria  of  SRP  [Standard  Review  Plan] 
section  15.7.4  and  GDC  19  [for  exposure  of 
control  room  operators]. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

i4ttomey/or7icensee;  John  O'Neill, 
Esq.,  Shaw,  Pittman,  Potts  & 
Trowbridge,  2300  N  Street.  NW., 
Washington.  DC  20037. 

NRC  Section  Chief:  Stephen  Dembek. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 


did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Tennessee  Valley  Authority,  Docket 
Nos.  50-327  and  50-328,  Sequoyah 
Nuclear  Plant,  Units  1  and  2,  Hamilton 
County,  Tennessee 

Date  of  application  for  amendments: 
September  2 1 ,  2001 . 

Brief  description  of  amendments:  Will 
revise  the  Technical  Specifications  to 
allow  Sequoyah  to  insert  tritium- 
producing  burnable  absorber  rods  into 
the  reactor  core. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register: 
December  17,  2001  (66  FR  65000). 

Expiration  date  of  individual  notice: 
January  16,  2002. 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County,  Tennessee 

Date  of  application  for  amendments: 
April  20,  2001. 

Brief  description  of  amendments:  Will 
revise  the  Final  Safety  Analysis  Report 
to  reflect  a.  change  in  the  spent  fuel  pool 
cooling  analysis  methodology.  ' 

Date  of  publication  of  individual 
notice  in  the  Federal  Regiater: 
December  17,  2001  (66  FR  64998). 

Expiration  date  of  individual  notice: 
January  16,  2002. 

Tennessee  Valley  Authority,  Docket  No. 
50-390  Watts  Bar  Nuclear  Plant,  Unit  1, 
Rhea  County,  Tennessee 

Date  of  application  for  amendments: 
August  20,  2001. 

Brief  description  of  amendments:  Will 
revise  the  Technical  Specifications  to 
allow  Watts  Bar  to  insert  tritiiun- 
producing  burnable  absorber  rods  into 
the  reactor  core. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register: 
December  17,  2001  (66  FR  65005). 

Expiration  date  of  individual  notice: 
January  16,  2002. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

Diiring  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Conimission  has 
determined  for  each  of  these 
amendments  that  the  application 
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complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
imder  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter,  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Docvunent 
Room,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Dociunents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Readii^  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.iuv.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209.  301- 
415-4737  or  by  e-mail  to  pdr®nrc.gov. 

Dominion  Nuclear  Coimecticut,  Inc., 
Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2.  New  London 
County,  Coimecticut 

Date  of  application  for  amendment: 
May  31,  2001,  as  supplemented  August 
1,  2001.  and  September  26,  2001. 

Brief  description  of  amendment:  The 
amendment  approves  a  change  to  the 
Technical  Specifications  and  Bases 
associated  with  the  operability  of  A.C. 
electrical  power  sources  to  increase  the 
allowed  outage  time  (AOT)  for  one 
inoperable  emergency  diesel  generator 


(EDG)  from  72  hours  to  14  days.  This 
change  to  the  AOT  allows  the 
performance  of  various  EDG 
maintenance  and  repair  activities  during 
plant  operation. 

Date  o/ issuance;  January  4,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  No. ;  261 . 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications.  . 

Date  of  initial  notice  in  Federal 
RegUter:  August  8,  2001  (66  FR  41614). 

The  August  1,  2001,  and  September 
26,  2001,  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  application  beyond  the  scope  of  the 
original  Federal  Register  notice. 

Date  of  initial  notice  in  Federal 
Register:  August  8,  2001  (66  FR  41614). 
The  August  1,  2001,  and  September  26, 
2001,  letters  provided  clarifying 
information  that  did  not  change  the 
initial  proposed  no  significant  hazards 
consideration  determination  or  expand 
the  application  beyond  the  scope  of  the 
original  Federal  Register  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  4,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  Millstone  Nuclear 
Power  Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
July  31,  2001. 

Brief  description  of  amendment:  The 
amendment  deletes  Technical 
Specifications  Section  6.18,  "PASS 
[Post  Accident  Sampling  System)/ 
Sampling  and  Analysis  of  Plant 
Effluents,"  for  Millstone  Nuclear  Power 
Station,  Unit  No.  2  and  thereby 
eliminates  the  requirements  to  have  and 
maintain  the  post-accident  sampling 
program. 

Date  of  issuance:  January  8,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  No.:  262. 

Facility  Operating  License  No.  DPR- 
65:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  October  31,  2001  (66  FR  55009) 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  8,  2002. 


No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut,  Inc.,  et 
ai.  Docket  No.  50-423,  Millstone 
Nuclear  Power  Station,  Unit  No.  3,  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
July  31,  2001. 

Brief  description  of  amendment:  The 
amendment  deletes  Technical 
Specifications  Section  6.8.4.d,  "Post    • 
Accident  Sampling,"  for  Millstone 
Nuclear  Power  Station.  Unit  No.  3  and 
thereby  eliminates  the  requirements  to 
have  and  maintain  the  post-accident 
sampling  program. 

Date  of  issuance:  January  8,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  No.:  201. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  Oaohet  31,  2001  (66  FR  55011). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  8.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut  Inc.,  et 
ai.  Docket  No.  50-423.  Millstone 
Nuclear  Power  Station.  Unit  No.  3.  New 
London  County,  Connecticut 

Date  of  application  for  amendment: 
April  23,  2001,  as  supplemented  by 
letters  dated  June  29,  July  19,  and 
November  13,  2001. 

Brief  Description  of  amendment:  The 
amendment  changes  Technical 
Specification  (TS)  3.4.1.6,  "Reactor 
Coolant  System — Isolated  Loop  Startup" 
which  includes  revisions  to  the  limiting 
condition  for  operation.  Some  of  the 
changes  to  TS  3.4.1.6  affect  restrictions 
that  were  included  as  part  of  the 
original  Millstone  Unit  3  licensing  basis 
allowing  power  operation  with  one 
isolated  reactor  coolant  system  loop. 

Date  of  issuance:  January  9,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  90  days  from  the  date  of 
issuance. 

Amendment  No.:  202. 

Facility  Operating  License  No.  NF-49: 
Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegisUr:  July  11,  2001  (66  FR  36338).  The 
letters  dated  Jtme  29,  July  19,  and 
November  13,  2001,  provided  clarifying 
information  and  did  not  change  the 
staffs  initial  proposed  no  significant 
hazards  consideration  determination  or 


I?>J_-_I    D. 


i^^^l\iry\    RT    Mr.    lA/TiiooHav    Taniiarv  5»7.   2nn2/Nntices 


2935 


2934 


Federal  Register /Vol.  67,  No. 


14 /Tuesday,  Jaimary  2 2; =2002 /Notices 

-•  --         '■  —  - 


expand  the  scope  of  the  appUcation  as 
published  in  the  Federal  Register. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  9,  2002. 

No  signiflcant  hazards  consideration 
comments  received:  No. 

Entergy  Operations,  Inc.,  Docket  No.  50- 
382,  Waterford  Steam  Electric  Station, 
Unit  3'.  St.  Charles  Parish,  Louisiana 

Date  of  amendment  request:  April  13, 
2001. 

Brief  description  of  amendment:  The 
change  relaxes  the  allowable  cooldown 
rate  in  the  Reactor  Coolant  System 
(RCS)  Technical  Specifications  (TS) 
3.4.8.1,  "Pressure/Temperature  Limits." 
Specifically,  the  change  eliminates  the 
limitation  of  a  10  °F  per  hour  cooldown 
rate  when  the  RCS  temperature  is  below 
135  °F.  The  proposed  limitations  permit 
a  100  oF  per  hour  cooldown  rate  to 
continue  down  to  an  RCS  temperature 
of  110  °F,  at  which  point  the  rate  is 
reduced  to  30  °F  per  hour. 

Date  of  issuance:  January  8,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  60 
days  from  the  date  of  issuance. 

Amendment  No.:  177. 

Facility  Operating  License  No.  NPF- 
38:  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  May  2,  2001  (66  FR  22029). 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  8,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois;  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County, 
Illinois 

Date  of  application  for  amendments: 
July  9,  2001. 

Brief  description  of  amendments:  The 
proposed  amendments  would 
incorporate  TS  changes  that  are  being 
made  to  provide  consistency  with  the 
changes  to  10  CFR  50.59,  "Changes, 
tests,  and  experiments,"  as  published  in 
the  Federal  Register  (64  FR  53582), 
dated  October  4, 1999.  Specifically,  the 
changes  replace  the  terms  "safety 
evaluation"  with  "10  CFR  50.59 
evaluation"  and  "imreviewed  safety 
question"  with  "requires  NRC  approval 
pursuant  to  10  CFR  50.59." 

Date  of  issuance:  December  28.  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  125  and  120. 


Facility  Operating  License  Nos.  NPF- 
37.  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  August  22,  2001  (66  FR  44170). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  28, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  STN  50-454  and  STN  50- 
455,  Byron  Station,  Unit  Nos.  1  and  2, 
Ogle  County,  Illinois;  Docket  Nos.  STN 
50-456  and  STN  50-457,  Braidwood 
Station,  Unit  Nos.  1  and  2,  Will  County. 
Illinois 

Date  of  application  for  amendments: 
September  21,2001. 

Brief  description  of  amendments:  The 
amendments  delete  Technical 
Specification  5.5.3,  "Post  Accident 
Sampling,"  and  thereby  eliminate  the 
requirement  to  have  and  maintain  the 
Post  Accident  Sampling  System  at  the 
Braidwood  Station,  Unit  Nos.  1  and  2, 
and  Byron  Station,  Units  Nos.  1  and  2. 

Date  of  issuance:  December  27,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  365  days. 

Amendment  Nos.:  126  and  121. 

Facility  Operating  License  Nos.  NPF- 
37,  NPF-66,  NPF-72  and  NPF-77:  The 
amendments  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  October  31,  2001  (66  FR  55018) 

llie  Commission's  related  evaluation  . 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  27, 
2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-373  and  50-374,  LaSalle 
County  Station,  Uiuts  1  and  2,  LaSalle 
County,  Illinois 

Date  of  application  for  amendments: 
June  15,  2001,  as  supplemented  by  letter 
dated  November  12,  2001. 

Brief  description  of  amendments:  The 
proposed  amendments  would  allow  use 
of  ATRIUM  10  fuel  from  Framatome 
Advanced  Nuclear  Fuel,  Inc. 

Date  of  issuance:  December  27,  2001. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  Nos.:  152  and  138. 

Facility  Operating  License  Nos.  NPF- 
1 1  and  NPF-18:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  August  8,  2001  (66  FR  41618). 


The  November  12,  2001.  submittal 
was  clarifying  in  nature  and  did  not 
change  the  scope  of  the  original  notice 
or  proposed  no  significant  hazards 
finding  dated  August  8,  2001  (66  FR 
41618).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
December  27,  2001. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-331,  Duane  Arnold 
Energy  Center,  Linn  County,  Iowa 

Date  of  application  for  amendment: 
June  14,  2000,  as  supplemented 
December  19,  2001. 

Brief  description  of  amendment:  The 
amendment  changes  the  operating 
license  to  reflect  a  change  in  the  name 
of  lES  Utilities,  Inc.,  a  co-owner  of  the 
Duane  Arnold  Energy  Center  and   - 
licensee,  to  Interstate  Power  and  Light 
Company. 

Date  of  issuance:  January  2,  2002. 

Effective  date:  As  of  January  1,  2002, 
and  shall  be  implemented  within  30 
days.  J 

Amendment  No.:  244. 

Facility  Operating  License  No.  DPR- 
49:  The  amendment  revised  the 
operating  license. 

Date  ^initial  notice  in  Federal 
Register.  July  26,  2000  (65  FR  46009). 

"Hie  December  19,  2001,  supplemental 
letter  provided  notification  that  (1)  the 
required  regulatory  approvals  for  the 
merger  had  been  received  and  (2)  the 
projected  schedule  for  the  merger  was 
.January  1,  2002.  The  supplemental  letter 
did  not  change  the  staffs  initial 
proposed  no  significant  hazards 
consideration  determination  or  expand 
the  application  beyond  the  scope  of  the 
initid  notice. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  2,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  No.  50-354, 
Hope  Creek  Generating  Station,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
January  8,  2001,  as  supplemented  on 
February  6,  December  7,  and  December 
27,  2001. 

Brief  description  of  amendment:  The 
amendment  revises  Technical 
Specification  (TS)  4.5.1.b.l  to  change 
the  minimum  acceptable  Core  Spray 
subsystem  flow  from  6,350  gallons  per 
minute  (gpm)  to  6,150  gpm. 

Date  (^  issuance:  January  7,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 
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Amendment  No.:  136. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
RegUter:  January  22,  2001  (66  FR  6701). 

The  letters  dated  February  6, 
December  7,  and  December  27,  2001, 
provided  clarifying  information  that  did 
not  change  the  initial  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  January  7,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear JJX:,  Docket  Nos.  50-272 
and  50-311,  Salem  Nuclear  Generating 
Station,  Unit  Nos.  1  and  2,  Salem 
County,  New  Jersey 

Date  of  application  for  amendments: 
April  16,  2001,  as  supplemented  on  July 
5, 2001. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  (TSs)  requirements 
associated  with  the  operation  arid 
surveillance  testing  of  the  28  Volt  D.C. 
(VDC)  Batteries.  The  revised  Limiting 
Condition  for  Operation  (LCO)  and 
Surveillance  Requirements  (SRs)  are 
now  more  consistent  with  the  125  VDC 
Battery  System  LCO  and  SRs  as  well  as 
similar  to  standard  TSs  provided  by 
NUREG-1431,  "Standard  Technical 
Specifications,  Westinghouse  Plants," 
Revision  1,  dated  April  1995. 

Date  of  issuance:  January  4,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  Nos.:  249  and  229. 

Facility  Operating  License  Nos.  DPB- 
70  and  DPR-75:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  November  14,  2001  (66  FR 
57124). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  January  4,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

TXU  Electric.  Docket  Nos.  50-445  and 
50-446.  Comanche  Peak  Steam  Electric 
Station.  Unit  Nos.  1  and  2.  Somervell 
County.  Texas 

Date  of  amendment  request:  June  19, 
2001,  as  supplemented  by  letters  dated 
August  15.  August  31,  November  20, 
and  December  17,  2001. 

Brief  description  of  amendments:  The 
amendments  modified  Facility 
Operating  License  Nos.  NPF-87  and 
NPF-89  to  reflect  the  direct  transfer  of 
control  of  TXU  Electric  Company's 
operating  authority  and  100-percept 


ownership  interest  in  the  Comanche 
Peak  Steam  Electric  Station.  Unit  Nos.  1 
and  2,  to  a  newly  formed  generating 
company:  TXU  Generation  Company 
LP. 

Date  of  issuance:  January  1.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  7  days  from  the  date  of  issuance. 

Amendment  Nos.:  90  and  90. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Facility  Operating  Licenses. 

Date  of  initial  notice  in  Federal 
RegUter.  August  20,  2001  (66  FR  43594). 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  December  21, 
2001. 

Dated  at  Rockville,  Maryland,  this  11th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Commission, 
John  A.  Zwolinski, 
Director,  Division  of  Licensing,  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-1210  Filed  1-18-02;  8:45  am) 

BILUNG  CODE  7590-01-P 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

Sunshine  Act;  Meeting 

Time  and  Date:  Thursday,  January  31, 
2002, 1:00  PM  (Open  Portion)  1:30  PM 
(Closed  Portion). 
Place:  Offices  of  the  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  NW.,  Washington,  DC 
Status:  Meeting  Open  to  the  Public  from 
1  p.m.  to  1:30  p.m.  closed  portion  will 
commence  at  1:30  p.m.  (approx.). 

Matters  to  be  Considered: 

1.  President's  Report 

2.  Appointment:  Daniel  A.  Nichols 

3.  Meeting  Schedule  Through 
September  2002 

Further  Matters  to  be  Considered: 
(Closed  to  the  Public  1:30  PM) 

1.  Finance  Project  in  Indonesia 

2.  Finance  Project  in  Pakistan 

3.  Pending  Major  Projects 

4.  Reports 

Contact  Person  for  Information: 
Information  on  the  meeting  may  be 
obtained  bom  Connie  M.  Downs  at  (202) 
336-8438. 

Dated:  January  17,  2002. 
Connie  M.  Downs, 
OPIC  Corporate  Secretary. 
[FR  Doc.  02-1677  Filed  1-17-02;  4:02  pm) 
■LLMG  CODE  321 0-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  0MB  Review; 
Comment  Request 

Upon  Written  Request:  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington.  DC 
20549. 

Extension: 
Form  CB,  0MB  Control  No.  3235- 
0518,  SEC  File  No.  270-457 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  extension  of  the  previously 
approved  collection  of  information 
discussed  below. 

Form  CB  is  a  tender  offer  statement 
filed  in  connection  with  a  tender  offer 
for  a  foreign  private  issuer.  This  form  is 
used  to  report  an  issuer  tender  offer 
conducted  in  compliance  with 
Exchange  Act  Rule  13e-4(h)(8)  and  a 
third-party  tender  offer  conducted  in 
compliance  with  Exchange  Act  Rule 
14d-l(c).  It  also  is  used  by  a  subject 
company  pursuant  to  Exchange  Act 
Rule  14e-2(d)^  This  infcMination  is  made 
available  to  the  public.  Information 
provided  on  Form  CB  is  mandatory. 
Approximately  200  issuers  file  Form  CB 
annually  and  it  takes  approximately  .5 
hours  per  response  for  a  total  of  100 
annual  burden  hours.  Finally,  persons 
who  respond  to  collection  contained  in 
Form  CB  are  not  required  to  respond 
unless  the  form  displays  a  currently 
valid  control  number. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  hiformation  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Room  10102, 
New  Executive  Office  Building, 
Washington,  DC  20503;  and  (ii)  Michael 
E.  Bartell.  Associate  Executive  Director. 
Office  of  Information  Technology, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW,  Washington.  DC 
20549.  Comments  must  be  submitted  to 
OMB  within  30  days  of  this  notice. 

Dated:  [anuary  11.  2002. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-1424  Filed  1-18-02;  8:45  am] 
MUINQ  CODE  M10-01-H 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMMe  No.  34^45276;  File  No.  SR-NASD- 
202-06] 

Setf-Regulatoiy  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  ProfKwed  Rule  Change  bi  the 
National  Association  of  Securities 
Dealers,  Inc.  to  Extend  ttie  Manning 
Pilot  on  ttte  OTCBB 


January  14.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  >  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
14,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"), 
through  its  subsidiary,  the  Nasdaq  Stock 
Market.  Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  has 
designated  the  proposed  rule  change  as 
constituting  a  "non-controversial"  rule 
change  under  paragraph  (f)(6)  of  Rule 
19b-4  imder  the  Act, '  which  renders 
the  proposal  effective  upon  receipt  of 
this  filing  by  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

This  is  a  proposal  to  extend  through 
July  15,  2002,  two  pilot  programs 
contained  in  NASD  Rule  6541,  which 
prohibits  member  firms  from  trading 
ahead  of  customer  limit  orders  in 
designated  OTC  Bulletin  Board 
("OTCBB")  securities.  NASD  Rule  6541 
was  established  on  a  pilot  basis  through 
February  8,  2002.  Portions  of  NASD 
Rule  6541  were  sr  larately  amended  for 
a  pilot  period  thai  originally  ran  for  a 
three-month  period  firom  August  1 , 
2001,  to  November  1,  2001,  and  was 
later  extended  through  January  14,  2002. 
Nasdaq  is  proposing  no  changes  to  the 
language  of  NASD  Rule  6541. 

Pursuant  to  Rule  19b— 4(f)  under  the 
Act,  Nasdaq  has  designated  this 
proposal  as  non-controversial  and  has 
provided  the  Commission  with  the  5- 
day  notice  required  by  Rule  19b- 
4(fl(6)(iii).  Nasdaq  requests  that  the 
Commission  waive  the  30-day  pre- 
operative requirement  contained  in  Rule 
19b-4(f)(6)(iii).  If  such  waiver  is  granted 
by  the  Commission,  the  two  pilots 


•  15  L'.S.C.  78s(bKl) 
^  17  CFR  240.1 9b-l. 
'  17  CFR  240.19b-»(f)(6). 


programs  would  continue  to  operate 
without  interruption,  remaining  in 
effect  until  July  15,  2002. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  concerning  the 
purpose  of  an  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  W  below.  Nasdaq  h  'S  prepared 
summaries,  set  forth  in  Section,  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

On  February  8,  2001 ,  the  Commission 
approved  new  NASD  Rule  6541  which, 
on  a  pilot  basis,  extended  the  basis 
customer  limit  order  protection 
principles — that  presently  apply  to 
Nasdaq  securities — to  designated 
seciu-ities  traded  on  the  OTCBB.^  NASD 
Rule  6541(a).  in  general,  prohibits 
member  firms  that  accept  customer  limit 
orders  in  these  securities  from  "trading 
ahead"  of  their  customers  for  their  own 
account  at  prices  equal  or  superior  to 
the  limit  orders,  without  executing  them 
at  the  limit  price.  NASD  Rule  6541(b) 
requires  member  firms  to  provide  a 
minimum  level  of  price  improvement  to 
incoming  orders  in  OTCBB  seciuities  if 
the  firm  chooses  to  trade  as  principal 
with  those  incoming  orders  while 
holding  customer  limit  orders.  If  a  firm 
fails  to  provide  the  minimiun  level  of 
price  improvement  to  the  incoming 
order,  the  firm  must  execute  its  held 
customer  limit  orders. 

The  limit  order  protection  embodied 
in  NASD  Rule  6541  is  an  investor 
protection  tool  based  on  NASD  IM- 
2110-2  (commonly  known  as  the 
"Manning  Rule").  In  Manning,  the 
NASD  found  and  the  Commission 
affirmed  that  a  member  firm  that  accepts 
a  customer  limit  order  has  fiduciary 
duty  not  to  trade  for  its  own  account  at 
prices  more  favorable  than  the  customer 
order.  5  NASD  Rule  6541  expands  to  the 
trading  of  OTCBB  the  protections  that 
NASD  IM-2110-2  provides  to  the 


■*  See  Securities  Exchange  Act  Release  No.  43944 
(February  8,  2001).  66  FR  10541  (February  15,  2001) 
(approving  SR-NASD-00-22). 

5  See  In  re  E.F.  Hutton  &■  Co..  Securities  Exchange 
Act  Release  No.  25887  (July  6, 1988  CManning"). 


trading  of  Nasdaq  National  Market  and 
SmallCap  securities. 

On  March  2,  2001,  and  April  6,  2001, 
the  Commission  approved  modifications 
to  NASD  IM-2110-2.6  hi  general,  these 
modifications  narrowed  the  amount  of 
price  improvement  required  to  avoid  the 
obligation  to  file  a  customer  limit  order, 
in  recognition  of  the  introduction  of 
decimal  pricing  of  Nasdaq  securities.  On 
July  26,  2001,  Nasdaq  filed  and 
implemented  an  amendment  to  NASD 
Rule  6541(b)  (SR-NASD-2001-39)  that 
likewise  narrowed  the  amount  of 
required  price  improvement  for  trading 
of  OTCBB  securities.^  As  originally 
drafted,  NASD  Rule  6541(b)  required 
price  improvement  of  at  least  the  lesser 
of  $0.05  or  one-half  of  the  current 
insider  spread.  Under  SR-NASD-2001- 
39,  the  price  improvement  requirement 
was  narrowed  to  $0.01  or  one-half  the 
inside  spread  (whichever  is  less)  for  a 
market  maker  wishing  to  trade  in  front 
of  a  held  customer  limit  order  that  is 
priced  at  or  inside  the  ciurent  inside 
spread  for  an  OTCBB  security.  For  a 
customer  limit  order  priced  less  than 
$0.01  outside  the  inside  spread, 
however,  SR-NASD-2001-39  required  a 
market  seeking  to  trade  in  front  of  such 
limit  order  to  execute  its  trades  at  a 
price  at  least  equal  to  the  inside  bid 
(with  reSpect  to  a  held  customer  limit 
order  to  buy)  or  inside  offer  (for  a  held 
order  to  sell).  Moreover,  SR-NASD- 
2001-39  provided  that  limit  order 
protection  would  not  apply  to  a 
customer  limit  order  that  was  priced 
more  than  $0.01  outside  the  current 
inside  spread.  The  amendment  to  NASD 
Rule  6541  (b)  adopted  by  SR-NASD- 
2001-39  was  effective  for  a  three-month 
pilot  period  that  ended  on  November  1 , 
2001. 

At  the  expiration  of  that  period, 
Nasdaq  amended  Rule  6541(b)  to 
eliminate  the  minimum  price 
improvement  requirement  for  limit 
orders  outside  the  inside  spread.^ 
Accordingly,  any  degree  of  price 
improvement  would  relieve  a  market 
maker  from  the  obligation  to  fill  a  limit 
order  that  is  outside  of  the  inside 
spread.  At  the  same  time,  Nasdaq 
eliminated  the  provision  of  the  pilot 


^  See  Securities  Exchange  Act  Release  No.  44030 
(March  2,  2001).  66  FR  14235  (March  9.  2001) 
(approving  SR-NASD-2001-09);  Securities 
Exchange  Act  Release  No.  44165  (April  6.  2001).  66 
FR  19268  (April  13.  2001)  (approving  SR-NASD- 
2001-27).  See  also  Securities  Exchange  Act  Release 
No.  44529  (July  9,  2001).  66  FR  37082  (Julv  16. 
2001)  (SR-NASD-2001-43). 

'  See  also  Securities  Exchange  Act  Release  No. 
44593  (Julv  26.  2001).  66  FR  40304  (August  2, 
2001). 

*  See  Securities  Exchange  Act  Release  No.  4501 1 
(November  1.  2001),  66  FR  56587  (November  8. 
2001 )  (SR-NASD-2001-78). 
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that  provided  no  limit  order  protection 
to  customer  limit  orders  that  are  priced 
more  than  $0.01  outside  the  current 
inside  spread.  Thus,  the  basic 
prohibition  on  trading  ahead  of  a 
customer  limit  order  at  a  price  equal  or 
superior  to  the  limit  order,  without 
filling  the  limit  order,  applies  to  all 
limit  orders  in  OTCBB  securities 
covered  by  NASD  Rule  6541.  The 
amount  of  required  price  improvement 
for  limit  orders  priced  inside  the  current 
inside  spread  remained  the  lesser  of 
$0.01  or  one-half  of  the  current  inside 
spread. 

Nasdaq  has  represented  that  it  is 
actively  studying  the  impact  of  NASD 
Rule  6541  on  quoting  and  trading  of 
OTCBB  securities.  Nasdaq  believes  that 
a  six-month  extension  of  both  pilots  is 
necessary  to  allow  Nasdaq  to  collect  and 
analyze  sufficient  data  upon  which  to 
base  its  analysis.  Nasdaq  further 
believes,  preliminarily,  that  NASD  Rule 
6541  has  had  a  positive  effect  on 
investors.  Accordingly,  it  is  Nasdaq's 
intent  to  implement  limit  order 
protection  on  a  permanent  basis  at  or 
before  the  end  of  this  pilot  extension.^ 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(6)  of  the 
Act '°  in  that  it  is  designed  to:  (1) 
Promote  just  and  equitable  principles  of 
trade;  (2)  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
fecilitating  transactions  in  seciuities;  (3) 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and  (4)  maintain  the  ciurent 
rule  language  without  a  lapse,  in 
keeping  with  the  public  interest  and  the 
protection  of  investors. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

N^daq  does  not  believe  that  the 
proposed  rule  change  would  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  been 
filed  by  Nasdaq  as  a  non-controversial 
rule  change  pursuant  to  Rule  19b-4(f)(6) 
under  the  Act.  Nasdaq  represents  that 
the  foregoing  proposed  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  on  which  it  was 
filed,  or  such  shorter  time  as  the 
Commission  may  designate,  if 
consistent  with  the  protection  of 
investors  and  the  public  interest; 
therefore,  it  has  become  immediately 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act "  and  Rule  19b-4(f)(6) 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  fiutherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  30-day  pre- 
operative period  required  by  Rule  19b- 
4(f)(6),  which  would  allow  the  proposal 
to  become  operative  immediately.  The 
Commission  finds  that  granting  this 
request  is  consistent  with  the  protection 
of  investors  and  the  public  interest,  as 
the  price  improvement  standards  under 
NASD  Rule  6541  will  remain  in  effect 
on  an  uninterrupted  basis,  thereby 
furthering  the  aim  of  protecting 
investors  and  the  public  interest. '2 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-06  and  should  be 
submitted  by  February  12,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority'." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45277;  File  No.  SR-NASO- 
99-04] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  AmeiKlment  No.  1  to 
Proposed  Rule  Changs  by  ttis  National 
Association  of  Securities  Dsalsrs,  Inc. 
Relating  to  Microcap  Inltlath/s— 
Recommendation  Rule 

January  14.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of 
1934("Act") '  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  January  11,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
wholly  owned  subsidiary,  NASD 
Regulation,  Inc.  ("NASD  Regulation") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
Amendment  No.  1  to  the  proposed  rule 
change  as  described  in  Items  I.  II,  and 
III  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  The 
proposed  rule  change  was  published  for 
comment  in  the  Federal  Register  on 
March  1, 1999.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  Amendment  No.  1  from 
interested  persons. 

I.  Self-Regulatory  Organizatioiis 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  Regulation  is  proposing  to 
amend  the  rules  of  the  Association  to 
add  a  new  rule.  Rule  2315.  Below  is  the 
text  of  the  proposed  new  rule,  as  filed 


9  The  Comniission  notes  that  permanent  approval 
of  limit  order  protection  for  OTCBB  securities 
would  require  the  NASD  to  submit  a  proposed  rule 
change  to  this  effect  under  Section  19(b)  of  the  Act, 
15  U.S.C.  788(b). 

»oi5U.S.C.  7Bo-3(b)(6). 


'» 15  U.S.C.  78s(b)(3)(A). 

"  For  the  purposes  only  of  accelerating  the 
operative  date  of  this  proposal,  the  Conunission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  See 
15  U.S.C.  78c(f). 


"  17  CFR  200.30-3(a){12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 

'See  Securities  Exchange  Act  Release  No.  41075 
(February  9,  1999).  64  FR  10037. 
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with  the  Commission  on  January  13, 
1999  and  as  mdUified  by  Amendment 
No.  1.  Proposed  additions  under 
Amendment  No.  1  are  in  italics; 
proposed  deletions  are  in  brackets. 

2315.  Recommendations  to  Customers 
in  ore  Equity  Sectuities 

Preliminary  Note:  The  requirements  of 
this  Ride  are  in  addition  to  other 
existing  member  obligations  under 
NASD  rules  and  the  federal  securities 
laws,  including  obligations  to  determine 
suitability  of  particular  securities 
transactions  with  customers  and  to  have 
a  reasonable  basis  for  any 
recommendation  made  to  a  customer. 
This  Rule  is  not  intended  to  act  or 
operate  as  a  presumption  or  as  a  safe 
harbor  for  purposes  of  determining 
suitability  for  any  other  legal  obligation 
or  requirement  imposed  under  NASD 
rules  or  the  federal  securities  laws. 

(a)  Review  Requirement 

[(!)]  No  member  or  person  associated 
with  a  member  shall  recommend  [to  a 
customer  the  piut:hase,  sale,  or 
exchange  of]  that  a  customer  purchase 
or  sell  short  any  equity  security  that  is 
not  listed  on  Nasdaq  or  on  a  national 
securities  .exchange  and  is  published  or 
quoted  in  a  quotation  medium  imless 
the  member  has  reviewed  the  current 
financial  statements  of  [,]  the  issuer, 
[and]  current  material  business 
information  about  [j]  the  issuer,  and 
[makes]  made  a  determination,  that  such 
infonnation,  and  any  other  information 
available,  provides  a  reasonable  basis 
under  the  circumstances  for  making  the 
recommendation. 

(b)  Definitions 

(1)  For  purposes  of  this  Rule,  the  term 
"current  financial  statements"  shall 
include: 

(A)  For  issuers  who  are  not  foreign 
private  issuers, 

(i)  a  balance  sheet  as  of  a  date  less 
than  [16]  15  months  before  the  date  of 
the  reconunendation; 

(U)  a  statement  of  profit  and  loss  for 
the  12  months  preceding  the  date  of  the 
balance  sheet; 

(Hi)  if  the  balance  sheet  is  not  as  of  a 
date  less  than  6  months  before  the  date 
of  reconunendation,  additional 
statements  of  profit  and  loss  for  the 
period  firom  the  date  of  the  balance 
sheet  to  a  date  less  than  6  months  before 
the  date  of  the  recommendation; 

(iv)  publicly  available  financial 
statements  and  other  financial  reports 
filed  diuing  the  12  months  preceding 
the  date  of  the  recommendation  and  up 
to  the  date  of  the  recommendation  with 
[any]  the  issuer's  principal  financial  or 


securities  regulatory  authority  in  its 
home  jurisdiction,  including  the 
Commission,  foreign  regulatory 
authorities,  bank  and  insiuance 
regulators,  and 

M  all  publicly  available  financial 
information  [contained  in  regulation 
statements,  including  any  amendments, 
with  respect  to  securities  transactions 
registered  under  the  Securities  Act  of 
1933  (Securities  Act),  or  in  the  case  of 
seciuities  offered  pursuant  to  the 
exemptions  from  registration  provided 
by  Regulation  A,  Rule  505,  or  Rule  506 
under  the  Seciuities  Act,  all  financial 
information  provided  in  connection 
with  offerings  conducted  pursuant  to 
those  rules]  filed  with  the  Commission 
during  the  12  months  preceding  the  date 
of  the  recommendation  contained  in 
registration  statements  or  Regulation  A 
filings. 

(Bj  For  foreign  private  issuers. 

(i)  a  balance  sheet  as  of  a  date  less 
than  18  months  before  the  date  of  the 
recommendation; 

(ii)  a  statement  of  profit  and  loss  for 
the  12  months  preceding  the  date  of  the 
balance  sheet; 

(Hi)  if  the  balance  sheet  is  not  as  of 
a  date  less  than  9  months  before  the 
date  of  the  recommendation,  additional 
statements  of  profit  and  loss  for  the 
period  from  the  date  of  the  balance 
sheet  to  a  date  less  than  9  months  before 
the  date  of  the  recommendation,  if  any 
such  statements  have  been  prepared  by 
the  issuer;  and 

(iv)  publicly  available  financial 
statements  and  other  financial  reports 
filed  during  12  months  preceding  the 
date  of  the  recommendation  and  up  to 
the  date  of  the  reconunendation  with 
the  issuer's  principal  financial  or 
securities  regulatory  authority  in  its 
home  jurisdiction,  including  the 
Commission,  foreign  regulatory 
authorities,  bank  and  insurance 
regulators. 

(2)  For  purposes  of  this  Ride,  the  term 
"quotation  mediimi"  shall  mean  any 
[quotation  system,  publication, 
electronic  communication  network,  or 
any  other  device,  including  any  issuer 
or  inter-dealer  quotation  system,  that  is 
used  to  regularly  disseminate  quotations 
or  indications  of  interest  in  transactions 
in  equity  seciuities  that  are  not  listed  on 
Nasdaq  or  on  a  national  securities 
exchange,  including  offiers  to  buy  or  sell 
at  a  stated  price  or  otherwise  or 
invitations  of  offers  to  buy  or  sell]: 

(A)  System  of  general  circulation  to 
brokers  or  dealers  that  regularly 
disseminates  quotations  or  indications 
of  interest  of  identified  brokers  or 
dealers;  or 

(B)  Publication,  alternative  trading 
system  or  other  device  that  is  used  by 


brokers  or  dealers  to  disseminate 
quotations  or  indications  of  interest  to 
others. 

(c)  Compliance  Requirements 

(1)  A  member  [firm]  shall  designate  a 
registered  [individual]  person  to 
conduct  the  review  required  by  this 
fl[r]iUe.  In  making  such  designation,  the 
member  [firm]  must  ensiue  that: 

(A)  £[e]ither  the  [individual]  person  is 
registered  as  a  Series  24  principal,  or 
[his]  the  person's  conduct  in  complying 
with  the  provisions  of  this  Rule  is 
appropriately  supervised  by  a  Series  24 
[individual]  principal;  and 

(B)  S[s]uch  designated  [individual] 
person  has  the  requisite  skills, 
background  and  knowledge  to  conduct 
the  review  required  under  this  fl[r]ule. 

(2)  The  member  shall  document  the 
information  reviewed,  the  date  of  the 
review,  and  the  name  of  the  person 
performing  the  review  of  the  required 
information. 

(d)  Additional  Review  Requirement  for 
Delinquent  Filers 

If  an  issuer  has  not  made  current 
filings  required  by  [any]  the  issuer's 
principal  financial  or  securities 
regidatory  authority  in  its  home 
jurisdiction,  including  the  Commission, 
[a]  foreign  regulatory  [authority] 
authorities,  or  bank  and  insm-ance 
regulators,  such  review  must  include  an 
inquiry  into  the  circumstances 
concerning  the  failure  to  make  current 
filings,  and  a  determination,  based  on 
all  the  facts  and  circiunstances,  that  the 
recommendation  is  appropriate  under 
the  circumstances.  Such  a 
determinatio.1  must  be  made  in  writing 
and  maintained  by  the  member. 

(e)  Exemptions 

(1)  The  requirements  of  this  Rule  shall 
not  apply  to: 

{A)[ll  TIt]ransactions  that  meet  the 
requirements  of  Rule  504  of  Regulation 
D  under  the  Securities  Act  of  1933 
("Securities  Act")  and  transactions  with 
an  issuer  not  involving  any  public 
offering  pursuant  to  Section  4(2)  of  the 
Seciuities  Act. 

[B)[2]  7tt]ransactions  with  or  for  an 
account  that  qualifies  as  an 
"institutional  account"  under  Rule 
311Q(c)(4)  or  with  a  customer  that  is  a 
"qualified  institutional  buyer"  under 
Rule  144A  promulgated  under  the 
Securities  Act  or  "qualified  purchaser" 
under  Section  [3(c)(7)  2(a)(51)  of  the 
Investment  Company  Act  of  1940; 

[Q[3]  Tlt]ransactions  in  an  issuer's 
securities  if  the  issuer  has  [$100]  at  least 
$50  million  in  total  assets  and  $10 
million  in  shareholder's  equity  as  [of 
date  of  the  issuer's  most  recent  audited 
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balance  sheet,  which  balance  sheet 
should  be  of  a  date  within  6  months 
prior  to  the  recommendation]  stated  in 
the  issuer's  most  recent  audited  current 
financial  statements,  as  defined  in  this 
Rule; 

{D)[4]  71t]ransactions  in  securities  of 
a  bank  [under]  as  defined  in  Section  3(a) 
[(4)]  {.(6)  of  the  Securities  Exchange  Act 
of  1934  and/or  insurance  company 
subject  to  regulation  by  a  state  or  federal 
bank  or  insurance  regulatory  authority 
[.]; 

(E)  A  security  with  a  worldwide 
average  daily  trading  volume  value  of  at 
least  $100,000  during  each  month  of  the 
six  full  calendar  months  immediately 
before  the  date  of  the  recommendation; 

(F)  A  convertible  security,  if  the 
underlying  security  meets  the 
requirement  of  Section  (e)(1)(E)  of  this 
Rule; 

(G)  A  security  that  has  a  bid  price,  as 
published  in  a -quotation  medium,  of  at 
least  $50  per  share.  If  the  security  is  a 
unit  composed  of  one  or  more  securities, 
the  bid  price  of  the  unit  divided  by  the 
number  of  shares  of  the  unit  that  are  not 
warrants,  options,  rights,  or  similar 
securities  must  be  at  least  $50;  or 

(2)  Pursuant  to  the  Rule  9600  Series, 
the  Association,  for  good  cause  shown 
after  taking  into  consideration  all 
relevant  factors,  may  exempt  any 
person,  security  or  transaction,  or  any 
class  or  classes  of  persons,  securities  or 
transactions,  either  unconditionally  or 
on  specified  terms,  from  any  or  all  of  the 
requirements  of  this  Rule  if  it 
determines  that  such  exemption  is 
consistent  with  the  purpose  of  this  Rule, 
the  protection  of  investors,  and  the 
public  interest. 


9600.  Procedures  for  Exemptions 

9610.  Application 

(a)  Where  To  File 

A  member  seeking  exemptive  relief  as 
permitted  under  Rules  1021, 1070,  2210, 
2315,  2320, 2340,  2520,  2710,  2720, 
2810,  2850,  2851,  2860,  Interpretive 
Material  2860-1,  3010(b)(2),  3020,  3210, 
3230, 3350. 8211,  8212,  8213, 11870.  or 
11900,  Interpretive  Material  2110-1.  or 
Municipal  Securities  Rulemaking  Board 
Rule  G-37  shall  file  a  written 
application  with  the  appropriate 
department  or  staff  of  the  Association 
and  provide  a  copy  of  the  application  to 
the  Office  of  General  Counsel  of  NASD 
Regulation. 

(b)-(c)  No  change. 


n.  Self-Regidatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regulation  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  in  the 
places  specified  in  Item  IV  below. 
NASD  Regulation  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

Purpose 

a.  Background 

NASD  Regulation  has  been  concerned 
with  abuses  in  the  trading  and  sales  of 
thinly  traded,  thinly  capitalized 
("microcap")  securities  quoted  in  the 
OTC  market,  and  in  particular,  with  the 
cormection  between  potential  fraud  and 
manipulation  and  the  lack  of  reliable 
and  current  financial  information  about 
issues  of  microcap  securities.  NASD 
Regulation  proposed  to  amend  NASD 
rules  to  include  new  NASD  Rule  2315. 
entitled  "Recommendations  to 
Customers  in  OTC  Equity  Securities" 
("Recommendation  Rule").  As 
described  in  the  rule  filing  and  in  this 
amendment,  the  Recommendation  Rule 
requires  a  member,  before  it 
recommends  a  transaction  in  an  OTC 
equity  security,  to  review  certain 
financial  and  business  information  and 
determine  that  there  is  a  reasonable 
basis  for  making  the  recommendation. 
The  proposed  rule  also  provides  certain 
exemptions  from  the  rule's 
requirements. 

The  requirements  of  the 
Recommendation  Rule  are  in  addition  to 
other  existing  member  obligations  under 
NASD  rules  and  the  federal  securities 
laws,  including  obligations  to  determine 
suitability  of  particular  securities 
transactions  for  customers  and  to  have 
a  reasonable  basis  for  any 
recommendation  made  to  a  customer. 
The  rule  is  not  intended  to  act  or 
operate  as  a  presumption  or  as  a  safe 
harbor  for  purposes  of  determining 
suitability  or  for  any  other  legal 
obligation  or  requirement  imposed 
under  NASD  rules  or  the  federal 
securities  laws. 

The  Recommendation  Rule  is  one  of 
the  NASD's  microcap  initiatives  that 
was  originally  published  for  comment 
in  NASD  Notice  to  Members  98-15  in 


January  1998.  In  May  1998.  the  NASD 
Board  of  Governors  and  NASD 
Regulation  Board  of  Directors  approved 
certain  modifications,  and  at  its  meeting 
in  December  1998,  the  NASD  Board 
approved  additional  changes. 

On  March  1.  1999.  the  Commission 
published  the  Recommendation  Rule  for 
public  comment  in  the  Federal  Register 
and  specifically  sought  comment  on  the 
potential  need  for  exemption  from 
proposed  Rule  2315.*  The  Commission 
received  six  comment  letters  in 
response  to  the  Federal  Register 
publication.  The  comment  letters  were 
from  Goldman,  Sachs  &  Co. 
("Goldman");  A.G.  Edwards  &  Sons,  Inc. 
("Edwards");  National  Quotation 
Bureau  ("NQB"):  Securities  Industry 
Association  ("SLA")  Enstar  Group,  Inc. 
("Enstar");  and  Sullivan  &  Cromwell 
("S&C"). 

After  considering  the  comments, 
NASD  Regulation  has  made  changes  to 
the  proposed  Recommendation  Rule. 
The  text  of  the  proposed  rule  provided 
in  Amendment  No.  1  reflects  these 
changes,  which  include  revised 
definitions,  modified  review 
requirements,  and  additional  and 
revised  exemption  provisions. 

b.  Issues  Raised  in  Comment  Letters 

The  commenters  generally  supported 
the  concept  behind  the  microcap 
initiative,  that  is,  as  a  regulator,  NASD 
Regulation  should  continue  to  combat 
fraud,  manipulation  and  other  abuses  in 
the  sale  of  microcap  securities.  The 
comments  were  directed  primarily  at 
modifying  and  clarifying  the  language  in 
the  proposed  rule.  Absent  changes,  a 
number  of  the  commenters  believed  that 
the  rule  would  impose  an  inappropriate 
burden  on  competition. 

1.  Application  of  the  Rule 

Proposed  Rule  2315,  as  published  in 
the  Federal  Register,  would  apply  when 
a  member  or  associated  person 
recommends  to  a  customer  the 
purchase,  sale  or  exchange  of  any  OTC 
equity  security.  Two  commenters, 
Edwards  and  S&C,  asked  that  the  rule 
define  the  term  "recommendation." 
Edwards  believed  the  definition  should 
distinguish  a  "recommendation"  from  a 
"solicitation,"  while  S&C  was 
concerned  whether  a  research  report 
with  a  "buy"  recommendation  would 


♦  See  supra  note  3.  NASD  Regulation  is  filing  the 
amendment  notwithstanding  that  the  Commission 
has  not  acted  on  reproposed  Exchange  Act  Rule 
15c2-n.  To  ensure  more  consistency.  NASD 
Regulation  originally  had  intended  to  await  action 
on  reproposed  Rule  15c2-ll  before  filing  the 
amendment.  NASD  Regulation  will  consider 
whether  further  revisions  are  required  to  this 
proposal  following  Commission  action  on 
reproposed  Rule  15c2-ll. 
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constitute  a  "recommendation"  imder 
the  proposed  rule.  NASD  Regulation 
believes  that  it  is  not  necessary  to  define 
the  term  "recommendation"  in  this  rule. 
For  guidance,  members  are  directed  to 
NASD  Rule  2310  "Recommendations  to 
Customers  (Suitability)"  and  the 
accompanying  interpretive  material. 
Further,  NASD  Notices  to  Members 
provide  supplemental  advice  regarding 
questions  relating  to  suitable 
recommendations.^ 

Edwards,  the  SLA  and  NQB  proposed 
that  "sales"  be  eliminated  from  the 
requirement  of  the  rule,  arguing  that 
there  should  not  be  any  potential 
regulatory  barrier  to  allowing  a  broker  to 
recommend,  for  example,  that  a  client 
sell  a  seciuity  from  what  the  broker  may 
suspect  is  a  "piunp-and-diunp"  scheme. 
NASD  Regulation  agrees  that  the 
regulatory  benefits  of  this  rale  apply  to 
recommendations  to  purchase  or  sell 
short,  but  not  to  recommendations  to 
sell.  Therefore,  it  has  revised  the 
requirement  by  deleting  the  requirement 
that  the  rule  apply  to  recommendations 
to  sell  or  exchange  a  seciuity  and 
adding  the  requirement  that  the  rule 
apply  to  recommendations  to  sell  short. 

The  rule  applies  to  any  equity 
seciuity  that  is  not  listed  on  Nasdaq  or 
on  a  national  securities  exchange  and  is 
published  or  quoted  in  a  quotation 
medium.  The  SLA  and  Goldman  stated 
that  the  rule  should  apply  only  when 
the  member  has  actual  knowledge  that 
the  security  is  published  or  quoted  in  a 
quotation  mediiun.  NASD  Regulation, 
concerned  about  possible  circumvention 
of  the  rule,  does  not  agree  that  the  rule 
should  apply  only  when  the  member 
has  actual  knowledge  that  the  seciuity 
is  being  published  or  quoted. 

2.  Definitions  { 

Several  commenters,  Edwards, 
Goldman,  SLA  and  S&C,  offered  changes 
to  the  definition  of  "current  financial 
statements"  in  the  proposed 
Recommendation  Rule.  They  argued 
that  the  definition  did  not  take  into 
account  the  customary  accoimting 
periods  of  foreign  issuers.  For  example, 
.Goldman  noted  that  many  nations,  such 
as  the  United  Kingdom  and  Germany, 
•permit  their  domestic  issuers  to  report 
financial  information  on  a  semi-annual 


s  See  NASD  Notice  to  Members  01-23. 
"Suitability  and  Online  Communications"  (April 
2001);  NASD  Notice  to  Members— For  Your 
Information.  "Qarification  of  Notice  to  Members 
96-60"  (March  1997);  NASD  Notice  to  Members  96- 
60.  "Oarification  of  Members'  Suitability 
Responsibilities  under  NASD  Rules  with  Special 
Emphasis  on  Member  Activities  in  Speculative  and 
Low-Priced  Securities"  (September  1996);  and 
NASD  Notice  to  Members  96-32.  "Members 
Reminded  to  Use  Best  Practices  When  Dealing  in 
Speculative  Securities"  (May  1996). 


basis  rather  than  on  a  quarterly  basis. 
Several  commenters  recommended  that 
the  definition  be  harmonized  with  that 
in  reproposed  Rule  15c2-ll,^  which 
distinguishes  between  the  foreign 
private  issuers  and  non-foreign  private 
issuers.  NASD  Regulation  agrees  with 
these  suggestions  and  has  revised  the 
definition  to  be  consistent  with  the 
language  in  reproposed  Rule  15c2-ll 
for  non-reporting  companies,^  including 
foreign  private  issuers.  The  term 
"foreign  private  issuer"  is  defined  in 
Rule  3b-4  promulgated  under  the  Act. 

Edwards,  Goldman,  the  SLA  and  S&C 
criticized  the  requirement  in  the 
Recommendation  Rule  that  firms  review 
financial  statements  and  other  financial 
reports  filed  with  "any  regulatory 
authority"  as  being  overly  broad.  The 
SIA,  for  example,  pointed  out  that  these 
financial  reports  could  include  an 
endless  array  of  filings,  such  as  tax 
filings,  filings  with  trade  authorities  and 
even  filings  with  environmental  or  labor 
authorities.  As  to  foreign  issuers, 
commenters  recommended  that  the  rule 
be  limited  to  filings  made  by  the  issuer 
with  the  principal  securities  regulator  in 
its  home  jurisdiction,  rather  than  "any 
regulatory  authority."  NASD  Regulation 
has  revised  the  requirement  in  response 
to  the  comments. 

Further,  the  definition  of  "current 
financial  statements"  included,  among 
other  things,  all  financial  information 
provided  in  offerings  made  pursuit  to 
Rule  505  or  rule  506  of  Regulation  D. 
The  same  four  commenters  requested 
that  this  requirement  be  eliminated, 
pointing  out  that  the  offering  materials 
are  not  publicly  available.  NASD 
Regulation  has  removed  from  the 
definition  of  "current  financial 
statements"  financial  information 
provided  in  offerings  made  pursuant  to 
Rules  505  and  506.  However,  the 
requirement  that  a  broker  review  certain 
financial  information  prior  to  making  a 
recommendation  would  clearly  apply  to 
the  secondary  trading  of  covered 
secvuities  that  were  originally  offered 
pursuant  to  any  small  or  private  offering 
exemption,  including  Rule  505  or  Rule 
506. 

Finally,  NASD  Regulation  notes  th&t 
current  financial  statements  must  be 
prepared  in  accordance  with  generally 
accepted  accounting  principles 
("GAAP")  or  foreign  GAAP,  ff  the 
financial  statements  are  not  audited,  the 
issuer  must  provide  a  representation 
that  the  financial  statements  are 
prepared  in  accordance  with  GAAP  or 
foreign  GAAP. 


B  See  Securities  Exchange  Act  Release  No.  41110 
(February  25. 1999).  64  FR  11124  (March  8. 1999). 
'/d.  at  11)44. 


The  Recommendation  Rule  also 
defined  the  term  "quotation  medium." 
Edward  argued  that  the  rule  should 
apply  only  to  priced  quotation,  while 
the  NQB  suggested  that  the  rule  apply 
to  all  non-Nasdaq  securities,  as  that 
term  is  defined  in  the  Rule  6700  Series. 
The  SLA  suggested  that  the  definition  of 
"quotation  medium"  be  limited  to  those 
that  give  period  quotations,  and  it 
recommended  that  the  definition  mirror 
the  language  in  reproposed  Rule  15c2- 
11,  NASD  Regulations  does  not  believe 
it  should  narrow  the  rule  to  include 
only  priced  quotations,  nor  does  it 
believe  it  should  expand  the  rule  so 
broadly  as  to  encompass  all  non-Nasdaq 
securities,  including  those  not 
published  or  quoted  in  quotation 
medium.  However,  it  has  determined  to 
revise  the  definition  of  "quotation 
medium"  to  be  consistent  with  that  in 
reproposed  Rule  15c2-ll.^ 

3.  Requirements 

NASD  Regulation  received  comments 
on  several  areas  relating  to  the 
Reconunendation  Rule's  requirements. 
First,  S&C  expressed  concern  that  the 
proposed  rule  would,  in  effect,  add  a 
new  suitability  requirement  that  would 
apply  in  addition  to  the  suitability 
requirement  in  NASD  Rule  2310.  S&C 
suggested  that  NASD  Regulation  modify 
the  rule  to  focus  on  a  members's  need 
to  be  "familiar"  with  the  seciuity  and 
the  issuer.  As  stated  in  the  "Preliminary 
Note"  to  the  proposed  rule,  the 
requirements  of  the  Recommendation 
Rule  are  clearly  in  addition  to  existing 
obligations,  including  obligations  to 
determine  suitability.  NASD  Regulation 
believes  that  the  Recommendation  Rule 
is  necessary  to  address  abuses  in  the 
trading  and  sales  of  microcap  securities, 
and  in  light  of  the  exemptions,  applies 
appropriately. 

Second,  as  originally  proposed.  Rule 
2315  required  members  to  review 
current  business  information  about  an 
issuer.  Edwards  and  the  SLA  expressed 
concern  that  the  requirement  was  too 
broad  and  could  conceivably  include 
almost  any  fact  or  rumor  published  by 
anyone  in  periodicals  or  in  sites  on  the 
Internet.  In  response,  NASD  Regulation 
has  changed  the  requirements  so  that 
members  need  review  only  current 
material  business  information  about  the- 
issuer.  Generally,  current  material 


<■  NASD  Regulation  has  slightly  modified  the 
definition  found  in  reproposed  Rule  15c2-ll  to 
expressly  included  dissemination  of  indications  of 
interest.  However,  the  NASD  Regulation  believes 
that  this  change  remains  consistent  with  repropcsed 
Rule  15c2-ll  because  that  rule  incorporates 
indications  of  interest  through  its  definition  of 
"quotation."  NASD  Regulation's  proposed 
Recommendation  Rule  does  not  contain  a  separate 
definition  of  "quotatiQn". 
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business  information  would  include 
that  material  information  that  is 
available  or  relates  to  events  that  have 
occurred  within  the  last  twelve  months 
prior  to  the  recommendation. 

Third,  the  proposed  Recommendation 
Rule  required  that  a  registered  person 
conduct  the  review  of  the  financial  and 
business  information.  Goldman  and  the 
SIA  expressed  concern  that  it  was  to 
restrictive  to  limit  this  function  to 
registered  persons.  However,  NASD 
Regulation  maintains  that  the  review 
should  be  conducted  by  a  registered 
person  over  whom  it  has  jurisdiction;  it 
has  not  made  changes  to  this 
requirement.  NASD  Regulation  al?o 
requires  that  the  member  document  the 
information  reviewed,  the  date  of  the 
review  and  the  name  of  the  person  who 
conducted  the  review. 

Finally,  NASD  Regulation  received 
comments  on  the  requirements  that 
members  conduct  an  inquiry  when  an 
issuer  has  into  made  ciurent  filings. 
Goldman  suggested  that  the  provision 
be  strengthened  to  say  that  no 
recommendation  can  be  made  if  the 
filings  are  delinquent.  The  SLA  and  S&C 
stated  that  the  reference  to  "any 
regulatory  authority"  was  too  broad,  and 
that  it  should  be  changed  to  the 
"issuer's  principal  financial  or 
securities  regulatory  authority  in  its 
home  jurisdiction."  NASD  Regulation 
does  not  agree  that  the  rule  should 
unilaterally  prohibit  a  recommendation 
if  the  issuer  is  delinquent  in  its  filing. 
However,  it  has  narrowed  the  reference 
from  "any  regulatory  authority"  to 
"issuer's  principal  financial  or 
securities  regulatory  authority  in  its 
home  jurisdiction"  which  is  consistent 
with  the  change  to  the  definition  of 
"current  financial  statements." 

4.  Exemptions 

NASD  Regulation  amended  the 
exemption  provisions  of  the 
Recommendation  Rule  in  several  ways. 
First,  the  response  to  comments  by  the 
S&C,  NASD  Regulation  added  "qualified 
institutional  buyers"  as  defined  under 
Rule  144A  to  the  list  of  customers  for 
whom  the  rule  would  not  apply. 

Second,  commenters  recommended 
changes  to  the  exemption  large  issuers, 
that  is  issuers  with  $100  million  in 
assets  and  $10  million  in  shareholder's 
equity.  Goldman  and  the  SLA 
recommended  reducing  the  asset 
threshold  to  $25  million  in  assets,  while 
Enstar  recommended  changing  the  test 
to  a  net  tangible  asset  test  found  in 
reproposed  Rule  15c2-ll.  NASD 
Regulation  recognize  that  the  asset 
amount  could  be  reduced  without 
significantly  diminishing  the 
effectiveness  of  the  rule,  although  it 


believes  that  a  reduction  to  $50  million 
in  assets  is  sufficient.  Also,  the 
exemption  was  revised  to  refer  to  the 
revised  definition  of  "current  financial 
statements"  so  as  to  address  comments 
regarding  the  age  of  the  balance  sheets 
in  the  original  proposed 
Recommendation  Rule. 

Third,  in  response  to  comments  by 
Edwards,  Goldman,  the  SLA  and  S&C,  to 
new  exemption  were  added  to  ensure 
the  rule  focused  on  small  issuers,  where 
the  microcap  abuses  have  been  found. 
NASD  Regulation  determined  that  it 
was  appropriate  to  include  exemptions 
which  were  consistent  with  those 
provided  in  reproposed  Rule  15c2-ll. 
Thus,  NASD  Regulation  added 
provisions  to  exempt  a  security  based 
on  the  security's  average  daily  trading 
volume  ("ADTV")  and  the  security's  bid 
price.  Specifically,  an  exemption . 
applies  to  a  security  with  a  worldwide 
ADTV  value  of  at  least  $100,000  during 
each  month  of  the  six  full  calendar 
months  immediately  before  the  date  of 
the  recommendation;  the  exemption 
also  covers  a  convertible  security,  if  the 
underlying  security  meets  the  ADTV 
requirement.  An  exemption  also  applies 
when  a  security  has  a  bid  price  of  at 
least  $50  per  share,  as  published  in  a 
quotation  medium. 

Finally,  in  response  to  comments  by 
the  NQB.  NASD  Regulations  has 
provided  that  members  may  seek  an 
exemption  for  good  cause  shown, 
pursuant  to  the  Rule  9600  series.  The 
exemption  may  be  for  any  person, 
security  of  transaction,  or  for  certain 
classes  of  persons,  securities  or 
transactions,  such  as  securities  listed  on 
certain  foreign  exchanges. 

However,  NASD  Regulation  did  not 
adopt  two  further  proposals  for 
exemptions.  Goldman  and  the  SLA 
suggested  that  the  rule  not  apply  to 
members  who  are  also  investment 
advisers,  and  to  members  who  are 
subject  to  Rule  472  "Communications 
with  the  Public"  of  the  New  York  Stock 
Exchange  ("NYSE").  NASD  Regulation 
believes  that  the  provisions  of  Rule  472 
do  not  have  the  specificity  of  the 
Recommendation  Rule  and  thus,  the 
Recommendation  Rule  is  appropriately 
appUed  to  NASD  members  who  are  also 
NYSE  members.  NASD  Regulation  does 
not  agree  that  the  rule  should  have  an 
exemption  for  members  who  are  also 
investment  advisers. 

2.  Statutory  Basis 

NASD  Regulation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  Section  15A(b)(6)  of 
the  Act,®  which  requires,  among  other 


things,  that  the  Associations  rules  must 
be  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest.  NASD 
Regulation  believes  that  the  proposed 
rule  change  will  address  actual  and 
potential  frauds  in  the  quotation  and 
trading  of  unlisted  securities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

On  March  1, 1999,  the  Commission 
published  the  Association's  proposal 
and  solicited  comments  in  the  Federal 
Register. '°  The  comment  period  ended 
on  March  22, 1999.  As  discussed  above, 
the  Commission  received  six  comment 
letters.  After  considering  the  comments, 
the  Association  is  proposing 
Amendment  No.  1  to  the  rule  filing,  as 
outlined  above. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Ckimmission 
will: 

A.  by  order  approve  such  proposed 
rule  change,  or 

B.  institute  proceeding  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1,  including  whether  Amendment  No.  1, 
including  whether  Amendment  No.  1  is 
consistent  v«th  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary. 
Securities  and  Exchange  Commission. 
450  Fifth  Street.  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 


915U.S.C.  78o-3(b)(6). 


">  See  supra  note  3. 
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nile  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  cqpying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  SR-NASD- 
99-04  and  should  be  submitted  by 
February  12,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  02-1426  Filed  1-18-^02;  8:45  am] 
■LUNG  COOE  amo-oi-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45264;  File  No.  SR-NASD- 
2001-87] 

Self-Regulatory  Organizations; 
National  Association  of  Securities 
Dealers,  Inc.;  Notice  of  Filing  and 
Immediate  Effectiveness  of  Proposed 
Rule  Change  and  Amendment  No.  1 
Relating  to  Computer  to  Computer 
interface  Fees 

lanuary  10.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,2 
notice  is  hereby  given  that  on  January 
10,  2002,3  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary. 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Seciuities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  Nasdaq.  Nasdaq  filed  the 
proposal  as  one  establishing  or  changing 
a  due,  fee  or  other  charge  imposed  by 


the  self-regulatory  organization  under 
Section  19{b)(3)(A)(ii)  of  the  Act,* 
which  renders  the  proposed  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  increases 
the  fee  assessed  on  NASD  members  that 
continue  to  use  the  x.25  Computer-to- 
Computer  Interface  ("CTQ")  to  access 
Nasdaq  services  rather  than 
transitioning  to  the  Transmission 
Control  Protocol/Internet  Protocol 
("TCP/IP")  CTCI. 

The  text  of  the  proposed  rule  change 
is  set  forth  below.  New  text  is  italicized. 
Deleted  text  is  bracketed. 

Rule  7010.  System  Services 

(a)-(l)  No  change. 
(f)(l)-(2)  No  change. 
(3)  The  following  charges  shall  apply 
for  each  CTCI  subscriber. 


Options 


Price 


Option  1:  Dual  56icb  lines  (one  for  redundancy)  and  single  hub  and  router 

Option  2:  Dual  56kb  lines  (one  for  redundancy),  dual  hut)s  (one  for  redundancy), 

and  dual  routers  (one  for  redurKlancy. 
Option  3:  Dual  T1  lines  (one  for  redundancy),  dual  hut>s  (one  for  redundancy), 

and  dual  routers  (one  for  redur>dancy),  includes  base  bandwidtfi  of  128kb. 
Disaster  Recovery  Option:  Single  56kb  Kne  witfi  single  fiub  and  router  (for  remote 

disaster  recovery  sites  only). 

Barxlwndlh  Enhancement  Fee  (for  T1  subscribers  only)  

Installation  Fee 

Relocation  Fee  (for  the  movement  of  TCP/IP  Lines  within  a  single  location) 


$1275/month. 
1600/month. 

SOOQ^month. 

975/month. 

400(Vmonth  per  64kb  increase  above  128kb  T1  base. 
2000  per  site  for  dual  hut>s  and  routers. 
1000  per  site  for  single  hub  and  router. 
1700  per  relocation. 


(g)-(q)  No  change. 

*As  nflected  in  SR-NASD-00-80  and 
SR-NASD-00-81,  x.25  CTCI  circuits  are 
being  replaced  with  TCP/IP  CTCI 
circuits.  Pursuant  ta  SR-NASD-2001- 
87,  the  fee  for  x.25  CTCI  circuits,  which 
has  remained  $200  per  month  per 
circuit— is  increased  to  $1,275  per 
month  per  circuit;  until  the  date  of  the 
termination  of  such  circuits. 

In  prior  rule  filings,  Nasdaq 
established  the  fees  to  be  charged  for 
TCP/IP  era  linkages,  which  are  now 


"  17  CFR  200.3O-3(a)(12). 

>  15  U,S.C  78«(b)(l). 

217CFR240.19l>-4. 

>Od  lanuary  10,  2(X)2,  the  Commission  received 
a  letter  from  the  NASD  containing  the  rule  text  of 
the  proposed  rule  filing.  The  proposed  rule  change 
is  treated  as  filed  on  the  date  that  the  letter  was 
received.  See  letter  from  John  Yetter,  Assistant 
Geii«al  Coiusel,  Nasdaq,  to  Katherine  England, 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  January  8. 2002. 


reflected  in  NASD  Rule  7010(f)(3).s  In 
those  filings,  Nasdaq  indicated  that  it 
would  impose  TCP/IP  fees  on  a  rolling 
basis  on  NASD  members  as  they 
converted  to  TCP/IP  CTQ  linkages. 
Accordingly,  Nasdaq  has  continued  to 
charge  the  previous  CTCI  fee  of  $200  per 
month  per  CTCI  circuit  to  NASD 
members  that  have  continued  to  use 
x.25  CTCI  circuits.  In  this  filing,  Nasdaq 
is  incerasing  the  monthly  charge  to 
$1,275  per  circuit.^  Nasdaq  plans  to 


•  15  U.S.C.  78s(3)(AKU). 

^  See  Securities  Exchange  Act  Release  No.  43821 
(Jan.  8,  2001),  66  FR  3627  (Jan.  16,  2001);  Securities 
Exchange  Act  Release  No.  43815  (JaiL  8,  2001),  66 
FR  3625  (Jan.  16,  2001);  and  Securities  Exchange 
Act  Release  No.  44144  (Apr.  2,  2001).  66  FR  18332 
(Apr.  6,  2001). 

"The  increase  will  not  be  imposed,  however,  on 
members  that  use  x.25  CTO  circuits  solely  for  the 
purpose  of  accessing  the  Fixed  Income  Pricing 
System,  which  is  scheduled  to  be  replaced  by  a  new 
corporate  bond  trade  reporting  and  transaction 


assess  the  new  fee  during  the  months  of 
February  and  March  2002  and  to 
terminate  remaining  x.25  CTQ  circuits 
at  the  end  of  March,  although  both  the 
date  for  implementing  the  new  fee  and 
the  date  for  terminating  x.25  CTCI 
circuits  are  subject  to  adjustment.' 
Nasdaq  has  provided  and  will  continue 
to  provide  notice  to  market  participants 
of  these  dates  through  Nasdaq 
Trader.com  alerts,  direct  mail,  and 
telephone  calls  to  NASD  members  that 


dissemination  facility  known  as  TRACE  in  2002. 
See  Securities  Exchange  Act  Release  No.  43873  (Jan. 
23,  2001),  66  FR  8131  (Jan.  29,  2001). 

7  Nasdaq  has  indicated  that  those  members 
utiliziag  the  remaining  x.25  CTQ  circuits  will  be 
unable  to  link  to  the  CTCI  system  at  the  end  of 
March.  Nasdaq  does  not  forsee  any  circumstances 
that  would  cause  it  to  adjust  the  date  of  termination 
of  the  x.25  CTCI  circuits  at  this  time.  January  3, 
2002  telephone  conversation  between  John  Yetter, 
Assistant  General  Counsel,  Nasdaq,  and  John 
Riedel,  Staff  Attorney,  Division,  Commission. 


OQAA. 
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have  not  yet  converted  to  TCP/IP  CTCI 
linkages,  and  will  notify  the 
Commission  via  letter  if  there  is  any 
change  in  these  dates. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission 
Nasdaq  included  statements  concemiag 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  in  the  places  specified 
in  Items  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  below  in  Sections 
A.  B,  and  C,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

.  1.  Purpose 

Nasdaq's  CTTCI  network  is  a  point-to- 
point  dedicated  circuit  coimection  from 
the  premises  of  brokerages  and  service 
providers  to  Nasdaq's  Trumbull 
Connecticut  processing  facilities. 
Through  CTCI,  firms  are  able  to  enter 
trade  reports  to  Nasdaq's  Automated 
Confirmation  Transaction  Service 
("ACT")  and  orders  to  Nasdaq's  Small 
Order  Execution  ("SOES")  and 
SuperSOES  systems.  CTCI  also 
processes  SelectNet  transaction 
confirmation  reports. 

In  response  to  numerous  requests 
from  market  participants  that  Nasdaq 
upgrade  the  speed  and  reliability  of  its 
CTCI  data  transmission  environment, 
Nasdaq  began  the  process  last  year  of 
"stmsetting"  its  CTCI  x.25/bisynch 
network  in  favor  of  a  new  network  that 
provides  greater  capacity  and  a  more 
efficient  transmission  protocol.  The 
CTCI  x.25/bisynch  network  can  only 
transmit  data  up  to  19.2  kilobits  per 
second  ("kb").  The  new  CTCI  network 
operates  over  the  Enterprise  Wide 
Network  11  ("EWIN  11")  and  provides 
connectivity  over  more  powerful  56kb 
and  Tl  data  lines.  In  addition,  the  new 
CTCI  network  uses  the  industry- 
standard  TCP/IP  transmission  protocol, 
a  protocol  that  is  robust,  efficient,  and 
well  known  among  the  technical 
commimity.  In  order  to  take  advantage 
of  the  new  CTTCI  network,  users  are 
required  to  upgrade  theu  current  x.25/ 
19.2kb  lines  to  either  56kb  or  Tl  lines. 

Although  the  conversion  process  has 
been  imderway  since  January  of  this 
year,  as  of  late  November,  295  x.25  CTCI 
circuits  held  by  60  firms  remained 
active.  Nasdaq  is  urging  NASD  members 


that  still  rely  upon  these  outmoded 
connections  to  complete  their 
conversions  as  soon  as  possible.  Nasdaq 
believes  that  charging  a  higher  price  to 
NASD  members  that  have  failed  to 
convert  will  provide  them  with  a 
financial  incentive  to  complete  their 
conversions  in  a  timely  fashion  and 
thereby  assist  Nasdaq  in  achieving  its 
goal  of  terminating  this  almost  obsolete 
network.  Moreover,  Nasdaq  believes 
that  as  more  and  more  users  convert  to 
TCP/IP,  Nasdaq's  per  circuit  cost  of 
continuing  to  offer  the  x.25  CTCI 
connections  increases.  Since  the  x.25 
CTCI  network  is  provisioned  to  support 
over  600  circuits,  Nasdaq  believes  that 
it  is  appropriate  to  pass  through  the 
expense  of  that  network  to  those  firms 
that  have  failed  to  transition.  Nasdaq 
believes  that  the  fee  increase,  together 
with  continued  transition  support  from 
Nasdaq  staff,  will  allow  Nasdaq  to 
"sunset"  the  x.25  CTCI  network  on 
March  31,  2002  (or  sooner  if  all  x.25 
CTCI  subscribers  have  transitioned  prior 
to  that  date). 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
including  Section  15A(b)(5)  of  the  Act.8 
which  requires  that  the  rules  of  the 
NASD  provide  for  the  equitable 
allocation  of  reasonable  dues,  fees  and 
other  charges  among  members  and 
issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  ihe  Act,  as  amended. 

C.  Self -Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdaq  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

The  foregoing  rule  is  one  establishing 
or  changing  a  due,  fee  or  other  charge 
change  and  thus  has  become  effective 
pursuant  to  Section  19(b)(3)of  the  Act^ 
and  subparagraph  (f)  of  Securities 
Exchange  Act  Rule  19b-4.i°  At  any  time 


•  15  U.S.C.  78o-3(b)(5). 
915  U.S.C.  768s(b)(3). 
'oi7CFR240.19b-4(f). 


within  60  days  of  the  filing  of  a  rule 
change  pursuant  to  Section  19(b)(3)(A) 
of  the  Act,  the  Commission  may 
summarily  abrogate  the  rule  change  if  it 
appears  to  the  Commission  that  such 
action  is  necessary  or  appropriate  in  the 
public  interest,  for  the  protection  of 
investors,  or  otherwise  in  furtherance  of 
the  purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submission 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person, "other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD  2001-87  and  should  be 
submitted  by  February  12.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-1428  Filed  1-18-02;  8:45  am) 
BIUJING  CODE  M10-01-M 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Dtsastar  #3383] 

State  of  Miaaiaaippi;  Amendment  #2 

In  accordance  with  information 
received  from  the  Federal  Emergency 
Management  Agency,  dated  January  10, 
2002.  the  above-numbered  Declaration 
is  hereby  amended  to  include  Coahoma 
and  Tallahatchie  Counties  in  the  State 
of  Mississippi  as  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
tornadoes,  and  flooding  and  to  establish 
the  incident  period  for  this  disaster  as 
beginning  on  November  24,  2001  and 
continuing  through  December  17,  2001. 


"17CFR200.30-3(a)(12). 
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"  All  counties  contiguous  to  the  above- 
named  primary  counties  have  been 
previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
September  9,  2002. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  January  14.  2002.      I 
Herfaert  L.  Mitchell.  ■ 

Associate  Administrator,  for  Disaster 
Assistance. 

(FR  Doc.  02-1458  Filed  l-18-j02;  8:45  am) 
BtLUNG  COOC  aiBS-«1-P 


DEPARTMEHT  OF  STATE 
[Public  Notice  3880] 

Culturally  Significant  OI>jects  Imported 
for  Exhibition  Determinations: 
"European  Masterpieces:  Six 
Centuries  of  Paintings  from  ttie 
National  Gallery  of  Victoria,  Australia" 

AGENCY:  United  States  Department  of 

State. 

ACTION:  Notice;  Correction. 

-^    ^    ■-  J  ■  -     -     -  . 

summary:  On  October  3,  2000,  Notice 
was  published  in  the  Federal  Register 

(Volume  65,  Number  192)  by  the 
Department  of  State  concerning  the 
exhibition  "European  Masterpieces:  Six 
Centimes  of  Paintings  from  the  National 
Gallery  of  Victoria,  Australia."  The 
referenced  ^4otice  is  corrected  as 
follows.  I  hereby  determine  that  an 
additional  work  scheduled  to  be 
imported  from  abroad  on  or  about 
January  21,  2002  is  of  cultural 
significance  and  that  its  temporary 
exhibit  in  the  U.S.  is  in  the  national 
interest.  In  the  summary  after  "January 
6.  2002,"  add  the  following  additional 
venue:  "and  at  the  Birmingham 
Museiun  of  Art,  Birmingham,  AL  from 
on  or  about  February  10,  2002,  to  on  or 
about  April  14, 2002,  is  in  the  national 
interest."  In  addition,  an  object  from  the 
National  Gallery  of  Victoria,  previously 
on  display  in  the  Metropolitan  Museum 
of  Art  in  New  York  and  included  in  a 
Notice  by  the  Department  of  State 
published  Jidy  30,  2001  (Volume  66, 
Number  146),  will  be  added  to  the 
exhibit  in  Birmingham. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Carol  B. 
Epstein,  Attorney- Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street.  SW.,  Room  700,  Washington, 
DC  20547-0001. 


Dated:  January  14.  2002. 
Patricia  S.  Harrison. 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs,  United  States  Department 
of  State. 

[FR  Doc.  02-1492  Filed  1-18-02;  8:45  am] 
BILLING  CODE  471IMM-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG-2002-11275] 

Navigation  Safety  Advisory  Council; 
Vacancies 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  applications. 

SUMMARY:  The  Coast  Guard  seeks 
applications  for  membership  on  the 
Navigation  Safety  Advisory  Council 
(NAVSAC).  NAVSAC  advises  the  Coast 
Guard  on  the  prevention  of  vessel 
collisions,  rammings,  and  groundings; 
Inland  Rules  of  the  Road;  International 
Rules  of  the  Road;  navigation 
regulations  and  equipment;  routing 
measures;  marine  information;  diving 
safety;  and  aids  to  navigation  systems. 
DATES:  Application  forms  should  reach 
us  on  or  before  February  29,  2002. 
ADDRESSES:  You  may  request  an 
application  form  by  writing  to 
Commandant  (G-MW),  U.S.  Coast 
Guard,  2100  Second  Street  SW.. 
Washington,  DC  20593-0001;  by  calling 
202-267-6164;  by  faxing  202-267-4700; 
or  by  e-mail  Jshort@comdt.uscg.mil. 
Send  your  application  in  written  form  to 
the  above  street  address.  This  notice  and 
the  application  form  are  available  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Margie  Hegy,  Executive  Director  of 
NAVSAC  at  (202)  267-0415,  fax  (202) 
267-4700. 

SUPPLEMENTARY  INFORMATION:  The 
Navigation  Safety  Advisory  Council 
(NAVSAC)  is  a  Federal  advisory 
committee  under  5  U.S.C.  App.  2.  It 
advises  the  Secretary  of  Transportation, 
via  the  Commandant  of  the  Coast  Guard, 
on  the  prevention  of  vessel  collisions, 
rammings,  and  groundings;  Inland  Rules 
of  the  Road;  International  Rules  of  the 
Road;  navigation  regulations  and 
equipment;  routing  measures;  marine 
information;  diving  safety;  and  aids  to 
navigation  systems. 

NAVSAC  meets  at  least  twice  a  year 
at  various  locations  in  the  continental 
United  States.  It  may  also  meet  for 
extraordinary  piuposes.  Its 
subcommittees  and  working  groups  may 
meet  to  consider  specific  problems  as 
required. 


We  will  consider  applications  for 
seven  positions  that  expire  or  become 
vacant  in  June  2002.  To  be  eligible,  you 
should  have  experience  in  the  above 
mentioned  subject  areas.  To  assiue  ' 
balanced  representation  of  subject 
ipiatter  expertise,  members  are  chosen, 
insofar  as  practical,  from  the  following 
groups:  (1)  Recognized  experts  and 
leaders  in  organizations  having  an 
active  interest  in  the  Rules  of  the  Road 
and  vessel  and  port  safety;  (2) 
representatives  of  owners  and  operators 
of  vessels,  professional  mariners, 
recreational  boaters,  and  the 
recreational  boating  industry;  (3) 
individuals  with  an  interest  in  maritime 
law;  and  (4)  Federal  and  State  officials 
with  responsibility  for  vessel  and  port 
safety.  Each  member  serves  for  a  term  of 
3  years.  A  few  members  may  serve 
consecutive  terms.  All  members  serve 
without  compensation  from  the  Federal 
Government,  although  travel 
reimbursement  and  per  diem  may  be 
provided. 

In  support  of  the  policy  of  the 
Department  of  Transportation  on  gender 
and  ethnic  diversity,  we  encoiu-age 
qualified  women  and  members  of 
minority  groups  to  apply. 

Dated:  January  7,  2002. 

Jeffrey  P.  High, 

Acting,  Assistant  Commandant  for  Marine 
Safety  and,  Environmental  Protection. 

[FR  Doc.  02-1513  Filed  1-18-02;  8:45  am] 

BILLING  CODE  491fr-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

[USCG^OOI-11242] 

National  Preparedness  for  Response 
Exercise  Program 

agency:  Coast  Guard,  DOT. 
ACTION:  Notice;  request  for  public 
comments  on  Preparedness  for 
Response  Exercise  Program  (PREP) 
triennial  exercise  schedule  for  2002, 
2003,  and  2004. 

SUMMARY:  The  Coast  Guard,  the 
Environmental  Protection  Agency 
(EPA),  the  Research  and  Special 
Programs  Administration  (RSPA)  and 
the  Minerals  Management  Service 
(MMS),  in  concert  with  the  states,  the 
oil  industry,  and  concerned  citizens, 
developed  the  Preparedness  for 
Response  Exercise  Program  (PREP).  This 
notice  annoimces  the  PREP  triennial 
cycle,  2002-2004,  requests  comments 
from  the  public,  and  requests  industry 
participants  to  volimteer  for  scheduled 
PREP  Area  exercises. 
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DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  March  25,  2002. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  are  not 
entered  more  than  once  in  the  docket, 
please  submit  them  by  only  one  of  the 
following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  (USCG-2001-11242),  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC  20590-0001. 

(2)  By  delivery  to  room  PL-401  oh  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  will  become  part  of  this 
docket  and  will  be  available  for 
inspection  or  copying  at  room  PLf7401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice,  or 
need  general  information  regarding  the 
PREP  Program  and  the  schedule,  contact 
Mr.  Robert  Pond,  Office  of  Response, 
Plans  and  Preparedness  Division  (G- 
MOR-2),  U.S.  Coast  Guard 
Headquarters,  telephone  202-267-6603, 
fax  202-267-4065  or  e-mail 
rpond@comdt.uscg.mil.  If  you  have 
questions  on  viewing  or  submitting 


material  to  the  docket,  call  Ms.  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION:  The  PREP 
Area  exercise  schedule  and  exercise 
design  manuals  are  available  on  the 
Internet  at  http://www.uscg.mil/hq/g-m/ 
gmhome.htm  (see  index,  then  oil 
response).  To  obtain  a  hard  copy  of  the 
exercise  design  manual,  contact  Ms. 
Melanie  Barber  at  the  Research  and 
Special  Programs  Administration,  Office 
of  Pipeline  Safety,  at  202-366-4560. 
The  1994  PREP  Guidelines  booklet  is 
available  at  no  cost  by  writing  or  faxing 
the  TASC  Dept  Warehouse,  3341  Q  75th 
Avenue,  Landover,  MD  20785,  fax:  301- 
386-5394.  The  stock  number  of  the 
manual  is  USCG-X0191.  Please  indicate 
the  quantity  when  ordering.  Quantities 
are  limited  to  10  per  order. 

Request  for  Comments 

We  encourage  you  to  participate  by 
submitting  comments  and  related 
material.  If  you  do  so,  please  include 
yoiu  name  and  address,  identify  the 
docket  number  [USCG-2001-112421, 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  You  may  submit  your 
comments  and  material  by  mail,  hand 
delivery,  fax,  or  electronic  means  to  the 
Docket  Management  Facility  at  the 
address  under  ADDRESSES;  but  please 
submit  your  comments  and  material  by 
only  one  means.  If  you  submit  them  by 
mail  or  hand  delivery,  submit  them  in 
an  unbound  format,  no  larger  than  8V2 
by  11  inches,  suitable  for  copying  and 
electronic  filing.  If  you  submit  them  by 
mail  and  would  like  to  know  they 
reached  the  Facility,  please  enclose  a 
stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 


the  comment  period.  We  may  change 
this  triennial  exercise  schedule  in  view 
of  them. 

Background  and  Purpose 

The  Coast  Guard.  EPA.  RSPA  and 
MMS  developed  the  National 
Preparedness  for  Response  Exercise 
Program  (PREP)  to  provide  guidelines 
for  compliance  with  the  Oil  Pollution 
Act  of  1990  (OPA  90)  pollution  response 
exercise  requirements  (33  U.S.C. 
1321(j)).  The  guiding  principles  for 
PREP  distinguish  between  internal  and 
external  exercises.  Internal  exercises  are 
conducted  within  the  plan  holder's 
organization.  External  exercises  extend 
beyond  the  plan  holder's  organization  to 
involve  other  members  of  the  response 
community.  External  exercises  are 
separated  into  two  categories:  (1)  Area 
exercises,  and  (2)  Government-initiated 
unannounced  exercises.  These  exercises 
are  designed  to  evaluate  the  entire 
response  mechanism  in  a  given  area  to 
ensure  adequate  pollution  response 
preparedness. 

Since  1994,  the  USCG.  EPA,  MMS, 
and  Office  of  Pipeline  Safety  (OPS)  have 
published  a  triennial  schedule  of  Area 
exercises.  In  short,  the  Area  exercises 
involve  the  entire  response  community 
(Federal,  State,  local,  and  industry 
participants)  and  therefore,  require  more 
extensive  planning  than  other  oil  spill 
response  exercises.  The  PREP 
Guidelines  describe  all  of  these 
exercises  in  more  detail.  This  notice 
announces  the  next  triennial  schedule 
of  Area  exercises.  If  a  company  wants  to 
volunteer  for  an  Area  exercise,  a 
company  representative  may  call  either 
the  Coast  Guard  or  EPA  On-Scene 
Coordinator  (OSC)  where  the  exercise  is 
scheduled. 

The  following  table  is  the  PREP 
schedule  for  calendar  years  2002,  2003, 
and  2004. 


Prep  Schedule— Government— Led  Area  Exercises 


Area 


Calendar  Year  2002: 

Soutti  PL  (MSO  Miami) 

SW  LA/SE  TX  (MSO  Morgan  City,  MSO  Port  Arthur.  Exxon/Mobil  &  Stolt) 

Hawaii  (MSO  Honolulu)  

Central  CA  Coast  (MSO  San  Francisco) 

EPA  Region  VII • 

Boston  (MSO  Boston) 

Calendar  Year  2003: 

Saipan  (MSO  Guam) 

SE  Alaska  (MSO  Juneau) 

Philadelphia  (MSO  Philadelphia)  

Savannah  (MSO  Savannah) 

EPA  Region  II  

Florida  Panhandle  (MSO  Mobile)  ^ .- 

Calendar  Year  2004: 

Charleston,  SC  (MSO  Charieston)  

Duluth  Superior  (MSO  Duluth) 


Agency 


Date/qtr^ 


CG -.. 

CG  SONS 2 

CG 

CG 

EPA 

CG 

CG 

CG 

CG 

CG 

EPA 

CG 

CG 

CG 


Participant 
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Prep  Schedule— GovERNME^fr— Led  Area  Exercises— Continued 


Area 

Agency 

Date/qtr' 

Participant 

SF/LA/LB/San  Diego  (MSO  San  Francisco,  MSO  Los  Angeles/Long  Beach  & 
MSO  San  Diego). 

Prince  William  Sound  (MSO  Anchorage)  

EPA  Region  1 

South  Texas  (MSO  Corpus  Christi) 

CG  S0NS2 

CG 

EPA 

CG. .•. ; 

2 

3 
3 
4 

- 

Prep  Schedule— Industry— Led  Area  Exercises 

Area 


Planhdder  type^ 


Date/qtr^ 


Participant 


Calendar  Year  2002: 

Tampa  (MSO  Tampa) 

Northwest  (MSO  Puget  Sound) 

South  LA/LB  (MSO  LAA.B)  

EPA  Oceania 

^A  Region  II  

Eastern  Wisconsin  (MSO  Milwaukee)  

Detroit  (MSO  Detroit)  

Maine/New  Hampshire  (MSO  Portland)  

Providence  (MSO  Providence)  

Virginia  Coastal  (MSO  Hampton  Roads) 

Houston/Galveston  (MSO  Houston/Galveston  

Alabama/Mississippi  (MSO  Mobile)  

EPA  Region  VI 

Calendar  Year  2003: 

New  Orleans  (MSO  New  Orleans) 

W.  Lake  Erie  (MSO  Toledo)  

North  Coast  Area  (MSO  San  Francisco 

EPA  Region  IV 

EPA  Region  IX 

Northwest  Area  (MSO  Portland) 

Eastern  Great  Lakes  (MSO  Buffalo) 

Cleveland.  OH  (MSO  Cleveland) 

Caribbean  Area  (MSO  San  Juan) 

Jacksonville  (MSO  Jacksonville) 

EPA  Region  III  

Calendar  Year  2004: 

New  York  City  (Activities  NY)  

Southern  Coastal  NC  (MSO  Wilmington)  

Guam  (MSO  Guam) 

Long  Island  Sound  (MSO  Long  Island  Sound) 

EPA  Regkxi  V , 

EPA  Region  VII ; 

San  Francisco  Bay  (MSO  San  Francisco  with  MSO  LA/LB) 

Saulte  Ste  Marie  (MSO  Saulte  Ste  Marie)  

South  TX  Coastal  Zone  (MSO  Corpus  Christi)  

SW  LA  /  SE  Texas  (MSO  Morgan  City)  

Maryland  Coastal  CG  (Activities  Baltimore)  

Chnago  (MSO  Chicago) 

Northwest  (MSO  Seattle) 


V  

f(mtr)  

f(nonmtr) 

P 

V  


V  

V   

V   ., 

f(mtr)  

P 

f 

f(nonmtr) 


P 

f(nonmtr) 

f(mtr)  

f(nonmtr) 

P 

V  

f(mtr)  

f(mtr)  


V  

f(nonmtr) 


f(mtr)  

V  

V  

f 

f 

f(nonmtr)  ... 
tbdS0NS2 

f 

V  

P • 

V    

V  

V 


^  Quarters:  1  (January-March);  2  (April-June);  3  (July-September);  4  (October-December). 
2S0NS:  Spill  of  Natkxial  Signifnance. 

^PlanhoWer  Type:  v-vessel;  t(mtr)-marine  transportation-related  facility;  f(nonmtr)-nonmarine  transportatkxi-related  facility;  p-pipeline;  tbd-to  be 
determined. 


Dated:  January  10,  2002. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety  and 
Environmental  Protection. 
(PR  Doc.  02-1514  Filed  1-18-02;  8:45  am] 
■UMG  CODE  4S10-1S-U 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Ruiemaldng  Advisory 
Committee  lAeeting  on  Air  Carrier  and 
General  Aviation  Maintenance  Issues 

AGENCY:  Federal  Aviation 
Administration  (FAA)  DOT. 
ACnON:  Notice  of  public  meetings. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  is  issuing  this 


notice  to  advise  the  public  of  two   . 
meetings  of  the  Aviation  Rulemaking 
Advisory  Committee  to  discuss  Air 
Carrier  and  General  Aviation 
Maintenance  Issues.  Specifically,  the 
committee  will  discuss  two  tasks 
concerning  quality  assurance  and 
ratings  for  aeronautical  repair  stations. 

DATES:  The  meetings  will  be  held  on 
January  31  and  February  20-21,  2002, 
from  9  a.m.  to  5  p.m.  Arrange  for 
teleconference  capability  and 
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presentations  no  later  than  3  business 
days  before  a  meeting. 

ADDRESSES:  The  meetings  will  be  held  at 
the  General  Aviation  Manufacturers 
Association,  1400  K  Street.  NW..  Suite 
801.  Washington.  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vanessa  R.  Wilkins,  Federal  Aviation 
Administration,  Office  of  Rulemaking 
(ARM-207),  800  Independence  Avenue. 
SW.,  Washington,  DC  20591.  telephone 
(202)  267-8029;  fax  (202)  267-5075. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463;  5  U.S.C. 
App  II),  notice  is  here  by  given  of  two 
meetings  of  the  Aviation  Rulemaking 
Advisory  Committee  to  discuss  air 
carrier  and  general  aviation 
maintenance  issues.  The  meetings  will 
be  held  on  January  31  and  February  20- 
21.  2002,  from  9  a.m.  to  5  p.m.  at  the 
General  Aviation  Manufacturers 
Association.  1400  K  Street,  NW.,  Suite 
801,  Washington,  DC  20005.- 

On  January  31.  the  committee  will 
discuss  ratings  for  aeronautical  repair 
stations.  On  February  20,  and  21,  the 
committee  will  discuss  quality 
assurance  systems  for  aeronautical 
repair  stations. 

Attendance  is  open  to  the  interested 
public,  but  will  be  limited  to  the  space 
available.  The  FAA  will  arrange 
teleconference  capability  for  individuals 
to  participate  by  teleconference  if  we 
receive  notification  no  later  than  3 
business  days  before  each  meeting. 
Arrangements  to  participate  by 
teleconference  can  be  made  by 
contacting  the  person  listed  in  the  FOR 
FURTHER  INFORMATION  CONTACT  section. 
Callers  outside  the  Washington 
metropolitan  area  will  be  responsible  for 
paying  long  distance  charges. 

To  present  oral  statements  at  a 
meeting,  members  of  the  public  must 
make  arrangements  no  later  than  3 
business  days  before  the  meeting.  The 
public  may  present  vkrritten  statements 
to  the  committee  at  any  time  by 
providing  25  copies  to  the  Assistant 
Executive  Director,  or  by  bringing  the 
copies  to  the  meeting.  In  addition,  sign 
and  oral  interpretation  can  be  made 
available  at  the  meeting,  as  well  as  an 
assistive  listening  device,  if  requested 
no  later  than  10  business  days  before  the 
meeting.  Arrangements  may  be  made  by 
contacting  the  person  listed  imder  the 
heading  FOR  FURTHER  INFORMATION 
CONTACT. 


Issued  in  Washington,  DC.  on  January  11. 
2002. 

David  E.  Cann, 

Assistant  Executive  Director.  Aviation 
Rulemaking  Advisory  Committee. 
|FR  Doc.  02-148.3  Filed  1-16-02;  8:45  am) 
BILUNG  CODE  49L10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Lancaster  County,  Pennsylvania 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  Intent. 


summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an    - 
Environmental  Impact  Statement  will  be 
prepared  for  the  SR  30  Section  SOI  (US 
30)  corridor  in  East  Lampeter  Township. 
Salisbury  Township,  Leacock 
Township,  and  Paradise  Township, 
Lancaster  County,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Suciu  Smith,  Environmental 
Specialist,  Federal  Highway 
Administration,  228  Walnut  Street. 
Room  536,  Harrisburg.  Pennsylvania 
17101-1720,  Telephone:  717-221-3785, 
or  Larry  Graeff,  Project  Manager, 
Pennsylvania  Department  of 
Transportation  2140  Herr  Street, 
Harrisbiu^,  Pennsvlvania  17103. 
Telephone  717-783-5119.       . 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PENNDOT)  and  the 
L,ancaster  County  Planning  Commission, 
will  prepare  an  Environmental  Impact 
Statement  (EIS)  to  idemif\'  and  evaluate 
alternatives  to  address  transportation 
problems  within  the  SR  30  Section  SOI 
corridor.  The  proposed  project  study 
area  runs  approximately  from  the  PA 
896/U.S.  30  intersection  on  the  west  and 
the  PA  897/U.S.  30  intersection  on  the 
east,  including  the  intersection  with  PA 
41. 

Notices  of  Intent  concerning  this 
proposal  were  previously  published  in 
the  Federal  Register.  The  Notice 
published  on  February  27, 1987 
described  a  two-phase  approach  to 
identify  and  evaluate  alternatives  that 
would  provide  a  variable  means  of 
relieving  traffic  congestion  on  Traffic 
Route  (T.R.)  23  and  US  30  in  Eastern 
Lancaster  County,  Permsylvania.  The 
Notice  published  on  June  16. 1988 
aimounced  that  separate  Environmental 
Impact  Statements  to  evaluate 
alternatives  for  the  two  projects  would 
be  prepared." 


Improvements  to  the  corridor  are 
considered  necessary  to  provide  for  the 
existing  and  project  traffic  demand.  A 
net'ds  study  has  been  undertaken  and  a 
range  of  transportation  alternatives, 
including  but  not  limited  to  No-Build, 
Transportation  Systems  Management 
(TSM),  widening  the  existing  three-lane 
highways  to  five  lanes,  bypasses  around 
communities,  and  constructing  a  four- 
lane  limited  access  highway  on  new 
location  will  be  considered.  These 
alternatives  will  be  developed 
consistent  with  land  use  strategies  to 
address  the  identified  transportation 
needs.  The  development  of  alternatives 
.will  be  based  on  traffic  demands, 
engineering  requirements, 
environmental  and  socioeconomic 
constraints,  the  county's  growth 
management  plan,  and  public  input. 
Public  involvement  and  inter-agency 
coordination  will  be  maintained 
throughout  the  development  of  the  EIS. 

To  issue  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  that  all  significant  issues 
are  identified,  comments  and 
suggestions  are  invited  from  interested 
parties.  Comments  or  questions 
concerning  this  proposed  action  and  the 
EIS  should  be  directed  to  the  FHWA  at 
the  address  above. 

(Catalog  of  Federal  Domestic  Assistant 
Program  Number  20.  205.  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  ac  tivities  apply  to  this 
program.) 

Issued  on:  |<inuary  15.  2002. 
fames  A.  Cheatham. 

Division  Administrator.  Federal  Highn'ay 
Administration.  Hamshurg.  Pennsylvania. 
(FK  Doc.  02-14.54  Filed  1-1S--02;  p:45  am] 

BILUMC  CODE  4910-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Lehigh  and  Northhampton  Counties, 
Pennsyhrania;  Cancellation  of  the 
Notice 

AGENCY:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Cancellation  of  the  notice  of 
intent. 


SUMMARY:  This  notice  rescinds  the 
previous  Notice  of  Intent  (issued  May  8, 
2000)  to  prepare  an  Environmental 
Impact  Statement  for  a  proposed 
highway  project  along  U.S.  Route  22 
between  its  interchanges  with  Interstate 
78  to  the  west  and  State  Route  248  to 
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the  east,  a  distance  of  approximately  31 
km  (19  miles).  | 

FOR  FURTHER  INFORMATION  ^ONTACT: 
David  W.  Cough,  P.E.,  Director  of 
Operations,  Federal  Highway 
Administration,  Pennsylvania  Division 
OfBce.  228  Wahiut  Street,  Room  508, 
Harrisburg,  PA  17101-1720,  Telephone 
(717)  221-3411— OR— Donald  Lerch, 
Assistant  District  Engineer, 
Pennsylvania  Department  of 
Transportation,  District  5-0, 1713 
Lehigh  Street,  Allentown,  PA  18103, 
Telephone  (610)  798-4131. 
SUPPLEMENTARY  INFORMATION: 

Additional  traffic  analyses  have 
indicated  that  the  proposed  project 
consists  of  distinct  sections  based  on 
traffic  patterns,  origins  and  destinations, 
safety  and  capacity  needs. 
Environmental  Assessments  of 
Categorical  Exclusion  Evaluations  will 
be  prepared  for  each  section,  as 
appropriate,  based  on  project  scoping. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  Programs  and  activities  apply  to  this 
program.) 

James  A.  Cheatham, 

FHWA  Division  Administator,  Harrisburg,  PA. 
IFR  Doc.  02-1544  Filed  1-17-02;  8:45  am) 
BHJJNG  CODE  4»10-22-M 


DEPARTMENT  OF  TRANSPORTATION 
[Dodwt  No.  RSPA-00-7021  (n>-23(RF))] 

RMMTCh  and  Special  Programs 
Aanmiisiraiioii  rvoerai  ■MVHir  \#arrwr 
Safaly  Adminialr Mon ;  Monisvilla,  PA 
nw|uii«iiNins  fOf  1 1  aiiniui  muuii  of 
uangaroiM  w aaie 

agency:  Research  and  Special  Programs 
Administration  (RSPA)  and  Federal 
Motor  Carrier  Safety  Administration 
(FMCSA).  DOT. 

ACTION:  Decision  on  petition  for 
reconsideration  of  administrative 
determination  of  preemption. 

PETmONER:  Borough  of  Morrisville, 
Pennsylvania. 

LOCAL  LAWS  AFFECTED:  Monisville, 
Pennsylvania  Ordinance  No.  902. 
AFPUCAILE  FEOBIAL  REQUIREMENTS: 
Federal  hazardous  material 
transportation  law,  49  U.S.C.  5101  et 
seq.,  and  the  Hazardous  Materials 
Regulations  (HMR).  49  C.F,R.  Parts  171- 
180. 


MOOES  AFFECTED:  Highway! 
SUMMARY:  The  Borough's  petition  for 
reconsideration  is  denied,  and  RSPA 


and  FMCSA  reaffirm  their 
determination  that  Federal  hazardous 
material  transportation  law  preempts 
the  following  provisions  in  Ordinance 
No.  902  of  the  Borough  of  Morrisville, 
Pennsylvania: 

1.  The  definitions  of  "infectious 
waste."  "hospital  waste,"  and 
"dangerous  waste"  in  Section  01  and 
the  use  of  the  term  "dangerous  waste" 
throughout  the  ordinance. 

2.  The  designation  of  Route  1 
(between  the  Delaware  River  Toll  Bridge 
and  the  boundary  line  with  the 
Township  of  FaUs]  as  the  only  street  in 
the  Borough  that  may  be  used  by  trucks 
transporting  dangerous  waste,  in 
Section  02. 

3.  The  requirement  that  each  truck 
transporting  dangerous  waste  carry  and 
have  available  "the  manifest  required 
for  transportation  of  such  waste  under 
the  Resource  Conservation  and 
Recovery  Act,  or  federal  or  state 
regulations  implementing  that  Act,"  in 
Section  05(a). 

FOR  FURTHER  INFORMATION  CONTACT: 
Frazer  C.  Hilder,  Office  of  the  Chief 
Counsel,  Research  and  Special  Programs 
Administration  (Tel.  No.  202-366- 
4400),  or  Joseph  Solomey,  Office  of  the 
Chief  Counsel,  Federal  Motor  Carrier 
Safety  Administration  (Tel.  No.  202- 
366-1374),  U.S.  Department  of 
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SUPPLEMENTARY  INFORMATION: 

I.  Backgr«iuid 

A.  Preemption  Determination 

Med/Waste,  Inc.  and  its  subsidiary, 
Sanford  Motors,  Inc.  (collectively  "Med/ 
Waste"),  applied  for  a  determination 
that  Federal  hazardous  material 
transportation  law  preempts  provisions 
in  Ordinance  No.  902  of  the  Borough  of 
Morrisville,  Pennsylvania  ("Borough"): 
(1)  defining  "infectious  waste," 
"hospital  waste,"  and  "dangerous 
waste"  and  using  the  term  "dangerous 
waste";  (2)  limiting  trucks  transporting 
dangerous  waste  within  the  Borough  to 
Route  1;  and  (3)  requiring  trucks 
carrying  dangerous  waste  to  carry  and 
have  available  for  inspection  the 
uniform  manifest  required  for  hazardous 
wastes.  RSPA  and  FMCSA  published 
the  text  of  Med/Waste's  application  and 
a  responding  letter  firom  the  Borough  in 
the  Feiln^  Register  and  invited 
interested  parties  to  submit  comments. 
65  FR  20258  (April  14,  2000). 
Comments  were  received  from  Med/ 
Waste,  Sanitec,  the  Medical  Waste 
Institute  ("Institute"),  Biosystems,  and 
American  Waste  Industries,  Inc.  The 
Borough  did  not  submit  further 
comments. 


On  July  17,  2001,  RSPA  and  FMCSA 
published  in  the  Federal  Register  their 
determination  on  Med/Waste's 
application  in  PD-23(RF),  66  FR  37260. 
RSPA  and  FMCSA  found  that  Federal 
hazardous  material  transportation  law 
preempts: 

(1)  the  definitions  of  "infectious 
waste,"  "hospital  waste,"  and 
"dangerous  waste"  in  Section  01  of 
Ordinance  No.  902  because  these  terms 
are  used  to  create  a  scheme  for 
designating  and  classifying  hazardous 
material  that  is  not  substantively  the 
same  as  in  the  HMR;  and  the  term 
"dangerous  waste"  because  it  is  used 
and  defined  throughout  the  ordinance 
in  a  manner  that  is  substantively 
different  from  the  use  of  the  word 
"dangerous"  in  the  HMR; 

(2)  the  limitation  that  trucks 
transporting  dangerous  waste  may  only 
travel  on  Route  1  within  the  Borough,  in 
Section  02  of  Ordinance  No.  902, 
because  the  Borough  failed  to  comply 
vrith  FMCSA's  standards  in  49  CFR  part 
397  when  it  adopted  a  routing 
limitation;  and 

(3)  the  requirement  in  Section  05(a)  of 
Ordinance  No.  902  that  a  uniform 
hazardous  waste  manifest  must  be 
carried  on  any  truck  transporting 
dangerous  waste  within  the  Borough 
because  that  requirement  is  not 
substantively  the  same  as  requirements 
in  the  HMR  for  the  "preparation, 
execution,  and  use  of  shipping 
documents,"  which  do  not  require  the 
use  of  any  specific  form  for  shipments 
of  regulated  medical  waste  (or  other 
materials  that  are  not  hazardous  wastes). 

In  Part  LB.  of  their  July  17,  2001 
determination,  RSPA  and  FMCSA 
discussed  Federal  regulation  of  the 
transportation  of  medical  waste  as  a 
hazardous  material  since  1972  and  the 
fact  that  "regulated  medical  wastes  must 
be  distinguished  from  (and  are  not 
within  the  category  of)  'hazardous 
wastes.' "  66  FR  at  37261.  These 
agencies  noted  that  the  HMR 
specifically  state  that  "A  hazardous 
waste  is  not  subject  to  regulation  as  a 
regulated  medical  waste,"  49  CFR 
173.134(b)(2);  and  that  the  Pennsylvania 
Department  of  Transportation  has 
adopted  as  State  law  the  HMR  in  49  CFR 
parts  171-173  and  17S-180  and 
FMCSA's  Federal  Motor  Carrier  Safety 
Regulations  in  49  CFR  parts  388  and 
397. 

In  Part  n  of  their  determination,  RSPA 
and  FMCSA  discussed  the  standards  for 
making  determinations  of  preemption 
under  the  Federal  hazardous  material 
transportation  law.  66  FR  at  37261-62. 
As  explained  there,  unless  DOT  grants 
a  waiver  or  there  is  specific  authority  in 
another  Federal  law,  a  local  (or  other 


Federal  Register /Vol.  67,  No.  14 /Tuesday,  January  22,  2002 /Notices 


2949 


non-Federal)  requirement  is  preempted 
if:, 

— It  is  not  possible  to  comply  with  both 
the  local  requirement  and  a 
requirement  in  the  Federal  hazardous 
material  transportation  law  or 
regulations; 
— ^The  local  requirement,  as  applied  or 
enforced,  is  an  "obstacle"  to 
accomplishing  and  canying  out  the 
Federal  hazardous  material 
transportation  law  or  regulations; 
— ^The  local  requirement  concerns  any  of 
five  s{>ecific  subjects  and  is  not 
"substantively  the  same  as"  a 
provision  in  the  Federal  hazardous 
material  transportation  law  or 
regulations,  including  "the 
designation,  description,  and 
classification  of  hazardous  materials," 
and  the  "preparation,  execution,  and 
use  of  shipping  documents";  or 
— ^The  locality  establishes  on  or  alter 
November  14, 1994,  a  designation, 
limitation,  or  requirement  related  to 
highway  routing  of  hazardous 
materials  that  fails  to  comply  with 
FMCSA's  standards  in  49  CFR  part 
397. 

These  preemption  provisions  stem 
from  congressional  findings  that  State, 
local,  or  Indian  tribe  requirements  that 
vary  from  Federal  hazardous  material 
transportation  law  and  regulations  can 
create  "the  potential  for  unreasonable 
hazards  in  other  jurisdictions  and 
confoimd[]  shippers  and  carriers  which 
attempt  to  comply  with  multiple  and 
conflicting  *  *  *  regulatory 
requirements,"  and  that  safety  is 
advanced  by  "consistency  in  laws  and 
regulations  governing  the  transportation 
of  hazardous  materials."  Pub.  L.  101- 
615  Sections  2(3)  &  2(4),  104  Stat.  3244 
(Nov.  16, 1990). 

RSPA  and  FMCSA  also  explained  that 
their  "(plreemption  determinations  do 
not  address  issues  arising  under  the 
Commerce  Clause,  the  Fifth 
Amendment  or  other  provisions  of  the 
Constitution  or  under  statutes  other 
than  the  Federal  hazardous  material 
transportation  law  unless  it  is  necessary 
to  do  so  in  order  to  determine  whether 
a  requirement  is  authorized  by  another 
Federal  law."  66  FR  at  37262.  RSPA  and 
FMCSA  specifically  rejected  the 
Borough's  argument  that  the  Resource 
Conservation  and  Recovery  Act 
authorizes  a  State  or  locality  to  establish 
"more  stringent"  requirements 
applicable  to  the  transportation  of 
hazardous  materials  (including  medical 
waste)  than  the  HMR.  66  FR  at  37262- 
63. 

Within  the  20-day  time  period 
provided  in  49  CFR  107.211(a)  and 
397.223(a).  the  Borough  filled  a  petition 


for  reconsideration  of  PD-23(RF)  and 
certified  that  it  had  mailed  a  copy  of  its 
petition  to  Med/Waste  and  all  others 
who  had  submitted  comments  in  this 
proceeding.  Responses  to  the  Borough's 
petition  for  reconsideration  were 
submitted  by  Med/Waste,  the  Institute, 
and  Sanitec. 

B.  Petition  for  Reconsideration 

In  its  petition,  the  Borough  never 
takes  direct  issue  with  the  findings  in 
PD-23(RF)  that  definitions  in  Ordinance 
No.  902  and  the  manifest  requirement 
are  substantively  different  than 
provisions  in  the  HMR.  Nor  does  the 
Borough  dispute  the  finding  that  its 
routing  limitation  does  not  comply  with 
FMCSA's  standards  in  49  CFR  part  397. 
Rather,  the  Borough  asserted  that  RSPA 
and  FMCSA: 

1.  failed  to  determine  "whether 
compliance  with  both  federal  law  and 
the  Borough  Ordinance  is  impossible  as 
required  by  the  two-part  preemption  test 
set  forth  in  Ray\.  Atlantic  Richfield  Co., 
435  U.S.  151.  158  (1978)"  with  respect 
to  both  the  definitions  in  Section  01  of 
Ordinance  No.  902  and  the  requirement 
in  Section  05(a)  to  carry  the  uniform 
hazardous  waste  manifest. 

2.  failed  to  find  "why  the  terms  of 
Ordinance  902,  though  different  from 
the  HMR,  are  more  stringent  than  the 
federal  regulations,"  with  respect  to 
both  the  definitions  in  Section  01  and 
the  requirement  in  Section  05(a)  to  carry 
the  imiform  hazardous  waste  manifest. 

3.  improperly  equated  the  word 
"dangerous"  in  Ordinance  No.  902  with 
"dangerous  when  wet"  in  the  HMR  and 
improperly  concluded  that  "dangerous" 
in  Ordinance  No.  902  is  a  "synonym  for 
"hazardous."' 

4.  "failed  to  consider  that  there  are 
alternate  routes,  outside  of  the  Borough 
of  Morrisville,"  that  would  allow  Med/ 
Waste  to  reach  its  facility  on 
Pennsylvania  Avenue,  and  also  failed  to 
"substantiate  how  the  provisions  of  49 
use  5112  and  49  USC  31114  apply  to 
highways  and  roads  other  than 
interstate  highways." 

n.  Discussion 

A.  The  Statutory  Criteria  for  Preemption 

The  Borough  appears  to  misread  and 
misunderstand  the  criteria  for 
preemption  in  49  U.S.C.  5125(a)  and 
(b)(1)  of  the  Federal  hazardous  material 
transportation  law.  It  misstates  the  law 
when  it  asserts,  as  a  ground  for 
reconsideration,  that  RSPA  frdled  to 
determine  "whether  compliance  with 
both  federal  law  and  the  Borough 
ordinance  is  impossible."  Similarly,  its 
claim  that  RSPA  failed  to  find  "why  the 
terms  of  Ordinance  No.  902  '  *  *  are 


more  stringent  than  Federal  regulations" 
seems  to  be  based  on  an  incorrect 
assumption  that  only  "more  stringent" 
requirements  are  preempted  by  49 
U.S.C.  5125. 

1.  "Conflict"  Preemption  and  the 
"Obstacle"  Test 

In  the  Ray  case,  the  Supreme  Court 
used  the  word  "or"  to  make  it  perfectly 
clear  that  the  "dual  compliance"  and 
"obstacle"  criteria  are  alternate  tests  of 
"conflict"  preemption.'  A  non-Federal 
standard  may  be  preempted  under 
either  of  these  alternate  criteria: 

A  state  statute  is  void  to  the  extent  that  it 
conflicts  with  a  valid  federal  statute.  A 
conflict  will  be  found  "where  compliance 
with  both  federal  and  state  regulations  is  a 
physical  impossibility"  *   *.  *  or  where  the 
state  "law  stands  as  an  obstacle  to  the 
accomplishment  and  execution  of  the  full 
purposes  and  objectives  of  Congress." 

435  U.S.  at  158.  98  S.  Ct.  at  994 
(citations  omitted).  The  five  specific 
subject  areas  where  non-Federal 
requirements  must  be  "substantively  the 
same  as"  the  Federal  requirements  are 
simply  areas  where  any  substantive 
difference  creates  an  "obstacle."  As 
Congress  found  when  it  amended  the 
Hazardous  Materials  Transportation  Act 
(HMTA)  in  1990  {see  Pub.  L.  101-615. 
104  Stat.  3244),  these  subject  areas 

are  critical  both  to  the  safe  transportation  of 
hazardous  materials  and  to  the  free  flow  of 
commerce.  Thus,  requiring  near-uniformity 
by  both  Federal  and  non-Federal  entities  is 
crucial. 

H.  Report  101-444,  Part  1,  Committee 
on  Energy  and  Commerce.  101st  Cong.. 
2d  Sess.,  p.  33  (Apr.  3, 1990). 

In  this  respect,  the  1990  amendments 
to  the  HMTA  reflected  prior 
inconsistency  nilings  by  RSPA  that 
consistency  is  necessary  in  these  subject 
areas.  For  example,  in  IR-5.  City  of  New 
York  Administrative  Code  Governing 
Definitions  of  Certain  Hazardous 
Materials,  47  FR  51991.  51994  (Nov.  18. 
1982),  RSPA  discussed  its  statutory 
responsibility  to  "designate"  materials  . 
as  hazardous  and  found  that 

differing  hazard  class  definitions  present  an 
obstacle  to  the  accomplishment  of  the  general 
Congressional  purpose  of  promoting 
uniformity  in  hazardous  materials 
transportation  [and]  *   *   *  to  the  more 


'The  preemption  provisions  in  49  U.S.C.  S12S 
are  a  form  of  "conflict"  preemption,  which  differs 
from  "field"  preemption.  Field  preemption  exists 
when  Federal  regulation  is  "so  pervasive  as  to  make 
reasonable  the  inference  that  Congress  left  no  room 
for  the  States  to  supplement  it."  Ray,  435  U.S.  at 

157,  94  S.  Q.  at  994.  quoting  from  Rice  v.  Santa 

Fe  Elevator  Corp..  33i  U.S.  218.  230,  67  S.  Q.  1146, 
1152  (1947).  Thus,  when  there  is  field  preemption. 
Congress  has  "completely  foreclosed  state 
legislation  in  a  particular  area."  Ray,  435  U.S.  at 

158,  94  S.  a.  at  994. 
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specific  purpose  of  achieving  the  maximum 
level  of  compliance  with  the  HMR.  *   *   *  IHf 
it  were  to  be  determined  that  differing  hazard 
class  definitions  are  an  appropriate  field  for 
local  regulation.  *   *   *  the  potential  for 
regulatory  chaos  is  obvious. 

Consistent  with  RSPA's  decision  in  IR- 
5,  Congress  stated  that  conflicting 
designations,  descriptions,  or 
classifications  of  hazardous  materials 
"by  non-Federal  entities  would 
undermine  the  consistency  needed  to 
promote  uniform  requirements  for  all 
hazardous  materials  [and]  *   *   *  serve 
no  useful  piupose."  H.  Report  101-444, 
Parti,  p.  34. 

Congress  also  stated  that  "consistency 
in  all  aspects  of  [shipping]  documents 
will  promote  more  precise  and  easier 
identification  of  any  hazardous  material, 
improve  systems  for  handling  hazardous 
materials,  and  enhance  capabilities  for 
dealing  with  emergencies  associated 
with  the  transportation  of  hazardous 
materials."  Id.  This  conclusion  followed 
RSPA's  finding  in  IR-5  that  "the 
shipping  paper  requirements  of  the 
HMR  are  exclusive  and  that  any 
additional  shipping  paper  requirements 
are  inconsistent  imder  the  HMTA" 
because  the  need  to  obtain  or  provide 
additional  information  "would 
obviously  result  in  widespread 
confusion  which  could  lead  to 
noncompliance  with  applicable  Federal 
regulations."  47  FR  at  51994. 

In  this  case,  there  was  no  need  for 
RSPA  to  address  whether  it  is 
impossible  to  comply  with  both  the 
HMR  and  provisions  in  Ordinance  No. 
902  defining  various  terms  and 
requiring  a  uniform  hazardous  waste 
manifest.^  The  classification  of 
hazardous  materials  in  Ordinance  No. 
902  and  its  requirement  to  carry  the 
uniform  hazardous  waste  manifest  are 
not  substantively  the  same  as  the  HMR. 
Therefore,  these  provisions  are 
preempted  under  49  U.S.C. 
5125(b)(1)(A)  and  (C).  respectively. 

2.  The  Nature  of  the  Ordinance  as  More 
"Stringent" 

In  their  July  17,  2001  determination, 
RSPA  and  FMCSA  discussed  and 
rejected  the  Borough's  argument  "that 
RCRA  allows  state,  regional,  and  local 
authorities  'to  control  the  collection  and 
disposal  of  solid  waste  as  one  of  their 
primary  functions.' "  66  FR  at  37262. 
RSPA  and  FMCSA  explained  that 
medical  wastes  are  not  within  the 


'Similarly,  in  IR-S.  RSPA  made  no  finding 
whether  the  local  provisions  failed  the  "dual 
compliance"  test  but  found  that  differing  hazard 
class  definitions  and  additional  shipping  paper 
requirements  are  preempted  because  they  "are  an 
obstacle  to  the  accomplishment  of  the  HMTA  and 
its  regulations."  47  FH  at  51994. 


category  of  hazardous  wastes  regulated 
under  RCRA  and  that  the  provision  in 
42  U.S.C.  6929  allowing  "more 
stringent"  provisions  in  a  State- 
authorized  program  does  not  authorize 
transportation  requirements  otherwise 
preempted  by  49  U.S.C.  5125.  Id.  at 
37262-63. 

In  its  petition  for  reconsideration,  the 
Borough  advances  an  argument  that  a 
non-Federal  transportation  requirement 
must  be  "more  stringent"  in  order  to  be 
preempted.  However,  that  is  not  one  of 
the  criteria  in  49  U.S.C.  5125.  Under 
that  section,  a  requirement  of  a  State, 
political,  subdivision  of  a  State,  or 
Indian  tribe  is  preempted  when: 
— It  does  not  meet  the  dual  compliance 
or  obstacle  criterion  in  subsection  (a); 
— It  concerns  any  of  five  subject  matter 
areas  listed  in  siibsection  (b)(1)  and  is 
not  substantively  the  same  as  a 
provision  in  the  Federal  hazardous 
material  transportation  law  or  the 
HMR:  or 
— It  is  a  highway  routing  designation, 
limitation,  or  requirement  established 
after  November  1994  and  does  not 
comply  with  FMCSA's  standards 
issued  under  49  U.S.C.  5112(b),  as 
provided  in  49  U.S.C.  5125(c)(1). 
It  is  not  necessary  to  find  that  the 
Ordinance's  provisions  are  "more 
stringent"  than  the  HMR.  However,  the 
plain  language  of  the  Ordinance  would 
support  such  a  finding.  As  discussed  in 
the  July  17,  2001  determination. 
Ordinance  No.  902  applies  to  substances 
that  "are  not  regulated  under  the  HMR," 
66  FR  at  37263.  The  manifest 
requirement  in  Section  05(a)  is  also  an 
additional  requirement,  above  and 
beyond  the  requirements  for  shipping 
papers  in  the  HMR.  In  this  manner. 
Ordinance  No.  902  clearly  contains 
more  stringent  requirements  than  the 
HMR's  provisions  on  regulated  medical 
waste.  The  Borough's  argiunent  on  this 
issue  is  both  irrelevant  and  incorrect. 

B.  The  Use  of  the  Word  "Dangerous"  in 
the  Ordinance 

The  Borough  is  wrong  when  it  asserts, 
in  its  petition  for  reconsideration,  that 
RSPA  equated  the  word  "dangerous"  in 
Ordinance  No.  902  with  "dangerous 
when  wet"  in  the  HMR  or  concluded 
that  "dangerous"  in  the  Ordinance  is  a 
synonym  for  "hazardous"  in  the  HMR. 
Rather,  it  is  precisely  the  opposite. 
RSPA  specifically  foimd  that  "the  term 
'dangerous  waste'  in  Ordinance  No.  902 
is  not  substantively  the  same  as  any 
definition,  description  or  classification 
of  hazardous  material  in  the  HMR."  66 
FR  at  37263. 

As  explained  in  the  July  17,  2001 
determination,  "in  the  overall  context  of 


the  HMR,  'dangerous'  is  a  synonym  for 
the  word  'hazardous,' "  and  the  "HMR 
use  the  term  'hazardous  materials*  in  the 
same  manner  as  the  term  'dangerous 
goods'  is  used  in  international 
regulations."  Id.  However,  the  word 
"dangerous"  is  used  differently  in 
Ordinance  No.  902,  and  "the  term 
'dangerous  waste'  does  not  correspond 
to  the  category  of  'hazardous  waste'  in 
the  HMR."  Id.  Thus,  the  Borough's 
petition  has  it  backward.  It  was  not 
RSPA  who  equated  "dangerous"  in  the 
Ordinance  to  "hazardous"  in  the  HMR; 
it  is  the  Borough  that  failed  to  make  that 
equation  in  its  Ordinance  and,  therefore, 
created  a  definition  and  classification  of 
hazardous  materials  that  are  preempted 
because  they  are  not  substantively  die 
same  as  the  HMR's  use  of  the  word 
dangerous  to  define  and  classify 
hazardous  materials. 

C.  The  Applicable  Federal  Highway 
Routing  Standards 

Although  the  Borough  now  claims  in 
its  petition  for  reconsideration  that 
Med/Waste  had  "reasonable  access"  to 
its  facility  over  "alternate  routes, 
outside  of  the  Borough  of  Morrisville," 
it  provides  no  evidence  to  support  this 
claim.  In  addition,  the  Borough  does  not 
show  that  it  actually  considered  either 
(a)  the  existence  of  these  alternate  routes 
and  the  effect  of  requiring  carriers  to  use 
those  alternate  routes  or  (b)  any  of  the 
other  conditions  in  49  CFR  for  the 
establishment  of  a  highway  routing 
limitation  after  November  1994, 
including: 
— A  finding  that  this  limitation 

"enhances  public  safety"  within  the 
Borough  and  in  neighboring 
jurisdictions  through  which  vehicles 
carrying  "dangerous  waste"  must 
travel  if  those  vehicles  are  limited  to 
Route  1  within  the  Borough  (49  CFR 
397.71(b)(1)); 
— ^The  required  notice  to  the  public, 
consideration  of  a  public  hearing,  and 
the  opportunity  of  the  public  to 
submit  comments  on  the  original 
proposal  to  limit  vehicles  carrying 
"dangerous  waste"  within  the 
Borough  to  Route  1  (49  CFR 
397.71(b)(2)): 
^Notice  to  and  consultation  with 
"officials  of  affected  political 
subdivisions,  States  and  Indian 
tribes,"  and  any  other  parties  that  are 
affected  by  the  routing  limitation,  and 
completion  of  the  routing  designation 
process  within  18  months  of  the 
notice  to  the  public  or  notice  to  the 
other  affected  jurisdictions  (49  CFR 
397.71(b)(3),  (6)); 
— ^Assurance  of  "through  highway 
routing  *  *  *  between  adjacent 
areas"  (49  CFR  397.71(b)(4)); 
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— ^A  finding  that  there  will  not  be  an 
unreasonable  burden  on  commerce 
and  consideration  whether  there  was 
agreement  by  any  other  affected  State 
(49  CFR  397.71(b)(5));  and 

— Consideration  of  other  specific  factors 
besides  the  existence  of  alternate 
routes  and  the  burden  on  commerce, 
including  population  density, 
emergency  response  capabilities, 
continuity  of  routes,  potential  delays 
in  transportation,  and  congestion  and 
accident  history  (49  CFR 
397.71(b)(9)). 

Because  it  is  clear  that  the  Borough 
failed  to  meet  these  conditions  and  did 
not  comply  with  FMCSA's  standards  in 
49  CFR  part  397,  its  limitation  of 
vehicles  carrying  dangerous  waste  to 
Route  1  is  preempted.  Moreover, 
reconsideration  of  this  determination  is 
not  warranted  on  the  Borough's  claim 
that  DOT  somehow  failed  to 
"substantiate  how  the  provisions  of  49 
use  5112  and  49  USC  31114  apply  to 
provisions  and  roads  other  than 
interstate  highways." 

The  authority  of  Congress  to  regulate 
interstate  and  intrastate  commerce  is  not 
limited  to  traffic  on  interstate  highways, 
nor  is  the  authority  of  DOT  in  49  U.S.C. 
5112(b)  to  "prescribe  by  regulation 
standards  for  States  and  Indian  tribes  to 
use"  in  establishing  a  highway  routing 
limitation  limited  to  thfe  transportation 
of  hazardous  materials  on  interstate 
highways.  Similarly,  49  U.S.C.  31114 
limits  the  restrictions  that  a  State  may 
place  on  a  carrier's  "access"  between 
interstate  highways  and  terminals  or 
other  facilities,  all  of  which  are 
presimiably  not  located  on  an  interstate 
highway  itself.  Accordingly,  this  ground 
for  reconsideration  of  the  July  17,  2001 
determination  has  no  more  basis  than 
any  of  the  other  positions  taken  by  the 
Borough  in  its  petition. 

D.  Expansion  of  the  Preemption 
Determination 

In  its  comment  on  the  Borough's 
petition  for  reconsideration,  Med/Waste 
asked  RSPA  and  FMCSA  "to  consider 
complete  preemption  of  the  et^tire 
Ordinance  902."  RSPA  and  FMCSA 
decline  to  expand  or  extend  the  scope 
of  their  July  17,  2001  determination  for 
the  same  reason  that  they  previously 
declined  to  determine  whether  specific 
provisions  not  originally  challenged  in 
Med/Waste's  application  are 
preempted — because  the  notice  inviting 
public  comment  on  that  application 
"did  not  clearly  indicate  that  RSPA  and 
FMCSA  would  consider  these  other 
requirements."  66  FR  at  37265. 
Nonetheless,Jt  would  seem  that  the 
Borotigh  would  be  precluded  from 


enforcing  any  provision  in  Ordinance 
No.  902  that  applies  to  "infectious 
waste,"  "hospital  waste,"  or  "dangerous 
waste,"  because  the  definitions  of  these 
terms  are  preempted  and  the  use  of  the 
term  "dangerous  waste"  throughout  the 
Ordinance  is  also  preempted. 

m.  Ruling 

For  the  reasons  set  forth  above,  the 
Borough's  petition  for  reconsideration  is 
denied.  RSPA  and  FMCSA  incorporate 
and  reaffirm  the  determination  that 
Federal  hazardous  material 
transportation  law  preempts  the 
following  provisions  in  Ordinance  No. 
902  of  the  Borough  of  Morrisville, 
Pennsylvania: 

1.  the  definitions  of  "infectious 
waste,"  "hospital  waste,"  and 
"dangerous  waste"  in  Section  01  and 
the  use  of  the  term  "dangerous  waste" 
throughout  the  ordinance; 

2.  the  designation  of  Route  1  (between 
the  Delaware  River  Toll  Bridge  and  the 
boundary  line  with  the  Township  of 
Falls)  as  the  only  street  in  the  Borough 
that  may  be  used  by  trucks  transporting 
dangerous  waste,  in  Section  02;  and 

3.  the  requirement  that  each  truck 
transporting  dangerous  waste  carry  and 
have  available  "the  manifest  required 
for  transportation  of  such  waste  under 
the  Resource  Conservation  and 
Recovery  Act,  or  federal  or  state 
regulations  implementing  that  Act,"  in 
Section  05(a). 

IV.  Final  Agency  ' 

In  accordance  with  49  CFR  107.211(d) 
and  397.223(d),  this  decision  constitutes 
the  final  agency  action  by  RSPA  and 
FMCSA  on  Med/Waste's  application  for 
a  determination  of  preemption  as  to 
provisions  in  Ordinance  No.  902  of  the 
Borough  of  Morrisville,  Pennsylvania. 
Any  party  to  this  proceeding  may  bring 
a  civil  action  in  an  appropriate  district 
court  of  the  United  States  for  judicial 
review  of  this  decision  not  later  than  60 
days  after  publication  of  this  decision  in 
the  Fedend  Register. 

Issued  in  Washington,  D.C.  on  January  15, 
2002. 
Robert  A.  McGuire, 

Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration. 

Joseph  M.  Clapp, 

Administrator,  Federal  Motor  Carrier  Safety 

Administration. 

[FR  Doc.  02-1443  Filed  1-18-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

[Docket  No.  NHTSA-2001-11211] 

Notice  of  Recaipt  of  Petition  for 
Decision  That  Nonconforming  2002 
Harley  Davidson  VRSCA  Motorcycles 
Are  Eligible  for  Importation 

agency:  National  Highway  Traffic 
Safety  Administration.  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2002 
Harley  Davidson  VRSCA  motorcycles 
are  eligible  for  importation. 

SUMMARY:  This  document  annoimces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2002  Harley 
Davidson  VRSCA  motorcycles  that  were 
not  originally  manufactured  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  21,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  niunber, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401 ,  400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm) 

FOR  FURTHER  INFORMATKW  CONTACT:        _ 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance.  NHTSA  (202-366- 
5306). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  imless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 


Federal  Reeister/Vol.  67,  No.  14 /Tuesday,  January  22,  2002 /Notices 


2052 


Federal  Register/Vol.  67,  No.  14 /Tuesday.  January  22.  2002 /Notices 


Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Milwaukee  Motorcycle  Imports,  Inc. 
of  Milwaukee,  Wisconsin  (AMMI@) 
(Registered  Importer  99-192)  has 
petitioned  NHTSA  to  decide  whether 
non-U.S.  certified  2002  Harley  Davidson 
VRSCA  motorcycles  are  eligible  for 
importation  into  the  United  States.  The 
vehicles  which  MMI  believes  are 
substantially  similar  are  2002  Harley 
Davidson  VRSCA  motorcycles  that  were 
manufactured  for  sale  in  the  United 
States  and  certified  by  their 
manufacturer,  Harley  Davidson  Motor 
Company,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  2002 
Harley  Davidson  VRSCA  motorcycles  to 
their  U.S.  certified  counterparts,  and 
foiutd  the  vehicles  to  be  substantially 
similar  with  respect  to  compliance  with 
most  Federal  motor  vehicle  safety 
standards. 

MM!  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2002  Harley  Davidson 
VRSCA  motorcycles,  as  ori^nally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
coimterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2002  Harley  Davidson 
VRSCA  motorcycles  are  identical  to 
their  U.S.  certified  counterparts  with 
respect  to  compliance  with  Standard 
Nos.  106  Brake  Hoses,  111  Jf?earview 
Afirrofs,  116  Brake  Fluid.  119  New 
Pneumatic  Tires  for  Vehicles  other  than 
Passenger  Cars,  122  Motorcycle  Brake 
Systems,  and  205  Glazing  Materials. 

The  petitioner  also  states  that  vehicle 
identification  number  (VIN)  plates  that 
meet  the  requirements  of  49  CFR  Part 
565  are  already  affixed  to  non-U.S. 
certified  2002  Harley  Davidson  VRSCA 
motorcycles  and  that  each  vehicle's  17- 
digit  Vn^  is  stamped  onto  its  headstock 
at  the  time  of  maniifacture. 


Petitioner  additionally  contends  that 
the  vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated  below: 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S.  model  headlamp 
assemblies  which  incorporate 
headlamps  that  are  certified  to  meet  the 
standard;  (b)  replacement  of  all  stop 
lamp  and  directional  signal  bidbs  with 
bulbs  that  are  certified  to  meet  the 
standard;  (c)  replacement  of  all  lenses 
with  lenses  that  are  certified  to  meet  the 
standard;  and  (d)  replacement  of  all  rear 
reflectors  with  red  rear  reflectors  that 
are  certified  to  meet  the  standard.  The 
petitioner  states  that  although  there  are 
no  daytime  running  lights  on  the  non- 
U.S.  certified  version  of  the  vehicle,  its 
headlamp  and  tail  lamp  are  activated 
when  the  ignition  is  turned  on. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Vehicles  other  than  Passenger 
Cars:  installation  of  a  tire  information 
label.  The  petitioner  states  that  the 
vehicle  is  equipped  with  rims  that  are 
certified  to  meet  the  standard. 

Standard  No.  123  Motorcycle  Controls 
and  Displays:  installation  of  a  U.S. 
model  speedometer  calibrated  in  miles 
per  hour  and  a  U.S.  model  odometer 
that  measures  distance  traveled  in 
miles. 

The  petitioner  states  that  when  the 
vehicle  has  been  brought  into 
conformity  with  all  applicable  Federal 
motor  vehicle  safety  standards,  a 
certification  label  that  meets  the 
requirements  of  49  CFR  part  567  will  be 
affixed  to  the  front  of  the  motorcycle 
frame. 

Comments  should  refer  to  the  docket 
number  and  be  submitted  to:  Docket 
Management,  Room  PL-401, 400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  but  not  reqiiired 
that  10  copies  he  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal  ^ 

Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 


Issued  on:  (anuary  16.  2002. 
Harry  Thompson, 

Acting  Director,  Office  of  Vehicle  Safety 

Compliance. 

[FR  Doc.  02-1511  Filed  1-18-02;  8:45  am) 

BILUNO  CODE  4910-5»-P 

DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2001-11210] 

Notice  of  Receipt  of  Petition  for 
Decision  Tliat  Nonconforming  1991 
Cadillac  Seville  Passenger  Cars  Are 
Eligible  for  Importation 

agency:  National-Highway  Traffic 
Safety  Administration,  DOT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  1991 
Cadillac  Seville  passenger  cars  are 
eligible  for  importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administi^tion  (NHTSA)  of  a 
petition  for  a  decision  that  1991 
Cadillac  Seville  passenger  cars  that  were 
not  originally  manufactiired  to  comply 
with  all  applicable  Federal  motor 
vehicle  safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
niianufactiired  for  sale  in  the  United 
States  and  that  were  certified  by  their 
manufectiuer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATES:  The  closing  date  for  comments 
on  the  petition  is  February  21 ,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice'number. 
and  be  submitted  to:  Docket 
Management,  Room  PL-401, 400 
Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.]. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistie,  Office  of  Vehicle 
Safety  Compliance,  NHT5A  {202-366- 
5306). 

SUPPI^MENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 


oaKA. 
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into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

Wallace  Environmental  Testing 
Laboratories,  Inc.  of  Houston,  Texas 
("WETL")(Registered  Importer  90-005) 
has  petitioned  NHTSA  to  decide 
whether  1991  Cadillac  Seville  passenger 
cars  originally  manufactured  for  the 
European  and  other  foreign  markets  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  WETL 
believes  are  substantially  similar  are 
1991  Cadillac  Seville  passenger  cars  that 
were  manufactured  for  sale  in  the 
United  States  and  certified  by  their 
manufacturer.  General  Motors 
Corporation,  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  1991 
Cadillac  Seville  passenger  cars  to  their 
U.S.-certffied  counterparts,  and  found 
the  vehicles  to  be  substantially  similar 
with  respect  to  compliance  with  most 
/    Federal  motor  vehicle  safety  standards. 

WETL  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  1991  Cadillac  Seville 
passenger  cars,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  1991  Cadillac  Seville 
passenger  cars  are  identical  to  their  U.S. 
certified  coimterparts  with  respect  to 
compliance  with  Standard  Nos.  102 
transmission  Shift  Lever  Sequence 
.  .  .  .,103  Defro§ting  and  Defogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems.  105  Hydraulic  Brake 
Systems,  106  Brake  Hoses,  109  New 
Pneumatic  tires,  110  Tire  Selection  and 
Rims,  113  Hood  Latch  Systems.  116 


Brake  Fluid.  118  Power  Window 
Systems.  124  Accelerator  Control 
Systems.  201  Occupant  Protection  in 
Interior  Impact.  202  Head  Restraints. 
203  Impact  Protection  for  the  Driver 
from  the  Steering  Control  System,  204 
Steering  Control  Rearward 
Displacement,  205  Glazing  Materials. 
206  Door  Locks  and  Door  Retention 
Components,  207  Seating  Systems,  209 
Seat  Belt  Assemblies,  210  Seat  Belt 
Assembly  Anchorages,  212  Windshield 
Retention,  214  Side  Impact  Protection, 
216  Roof  Crush  Resistance,  219 
Windshield  Zone  Intrusion,  301  Fuel 
System  Integrity,  and  302  Flammability 
of  Interior  Materials. 

Additionally,  the  petitioner  states  that 
non-U.S.  certified  1991  Cadillac  Seville 
passenger  cars  comply  with  the  Bimiper 
Standard  found  in  49  CFR  part  581  and 
with  the  Vehicle  Identification  Number 
plate  requirement  of  49  CFR  part  565. 

Petitioner  also  contends  that  the  non- 
U.S.  certified  1991  Cadillac  Seville 
passenger  cars  are  not  identical  to  their 
U.S.  certified  coimterparts,  as  specified 
below,  but  still  comply  with  the 
following  Standard  in  the  manner 
indicated: 

Standard  No.  101     Controls  and 
Displays:  the  speedometer  indicates 
both  kilometers  per  hour  and  mile  per 
hour.  The  odometer  indicates  kilometers 
and  is  labeled  as  such.  The  brake 
warning  indicator  meets  the 
requirements. 

Petitioner  further  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  108    Lamps,  Reflective 
Devices  and  Associated  Equipment: 
removal  and  replacement  of  the 
headlamps  and  tail  lamps  with  U.S.- 
model  components. 

Standard  No.  Ill    Rearview  Mirror: 
inscription  of  the  required  wamii^ 
statement  on  the  passenger  side 
rearview  mirror  by  applying  to  the 
mirror's  face  a  photomask  template 
bearing  the  required  wording  and    - 
sandblasting,  with  a  mini-sandblaster, 
the  photomasked  area  with  150  grit 
aluminum  oxide. 

Standard  No.  114    theft  Protection: 
installation  of  an  audible  warning 
device  that  will  be  activated  whenever 
the  key  is  left  in  the  ignition  and  the 
driver's  door  is  opened. 

The  petitioner  also  states  that  a 
certification  label  must  be  affixed  to  the 
driver's  side  door  jamb  to  meet  the 
requirements  of  49  CFR  part  567. 

Standard  No.  208    Occupant  Crash 
Protection:    installation  of  a  seat  belt 
warning  buzzer  module,  wired  to  the 
driver's  seat  belt  latch.  The  petitioner 
states  that  the  vehicle  is  equipped  with 


U.S. -model  driver's  and  passenger's  side 
air  bags  and  knee  bolsters,  and  with 
Type  II  seat  belts  at  all  front  and  rear 
outboard  seating  positions. 

Additionally,  the  petitioner  states  that 
all  vehicles  will  be  inspected  prior  to 
importation  to  ensure  that  they  are 
equipped  with  U.S.-model  anti-theft 
devices,  and  that  all  vehicle  that  are  not 
so  equipped  will  be  modified  to  comply 
with  the  Theft  Prevention  Standard  at 
49  CFR  part  541. 

The  petitioner  states  that  the  vehicles 
will  also  require  the  installation  of  a 
certification  label  in  the  driver's  side 
door  jamb  that  meets  the  requirements 
of  49  CFR  part  567. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW.,  Washington,  IX: 
20590.  [Docket  hours  are  from  9  a.m.  to 
5  p.m.).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  .below.  . 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  16,  2002. 
Harry  Thompson, 

Acting  Director,  Office  of  Vehicle  Safety 

Compliance. 

[FR  Doc.  02-1512  Filed  1-18-02;  8:45  am) 

BIUJN6  CODE  491 0-5»-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Doclwt  No.  34160  (Sul>-«io. 
1)1 

Union  Pacific  Railroad  Company- 
Trackage  Rights  Exemption— The 
Burlington  Northern  and  Santa  Fe 
Railway  Company 

AGENCY:  Surface  Transportation  Board. 
ACTION:  Notice  of  exemption. 

SUMMARY:  The  Board,  under  49  U.S.C. 
10502,  exempts  the  trackage  rights 
described  in  STB  Finance  Docket  No. 
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34160 '  to  permit  the  trackage  rights  to 
expire,  as  they  relate  to  the  operations 
extending  from  Fort  Worth,  TX,  to 
Temple,  TX,  on  February  23,  2002. 

DATES:  This  exemption  is  effective  on 
February  21,  2002.  Petitions  to  stay 
must  be  filed  by  February  1,  2002. 
Petitions  to  reopen  must  be  filed  by 
February  11,2002. 

ADDRESSES:  An  original  and  10  copies  of 
all  pleadings  referring  to  STB  Finance 
Docket  No.  34160  (Sub-No,  1)  must  be 
filed  with  the  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street.  NW., 
Washington,  DC  20423-0001.  In 
addition,  a  copy  of  all  pleadings  must  be 
served  on  petitioner's  representative 
Robert  T.  Opal,  Esq.,  Union  Pacific 
Railroad  Company,  1416  Dodge  Street, 
Room  830,  Omaha,  NE  68179. 

FOR  FURTHER  INFOR«|IATI0N  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  1  (800) 
877-8339].  j 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da  2  Da 
Legal,  Suite  405, 1925  K  Street,  NW., 
Washington,  DC  20006.  Telephone: 
(202)  293-7776.  (Assistance  for  the 
hearing  impaired  is  available  through 
TDD  services  1  (800)  877-8339). 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  January  11,  2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary. 

(FR  Doc.  02-1389  Filed  1-18-02;  8:45  am) 
MUING  CODE  491 5-00-P 


<  On  December  27,  2001,  UP  coacunently  filed  a 
notice  of  exemption  under  the  Board's  class 
exemption  procedures  at  49  CFR  1180.2(d){7).  The 
notice  covered  the  trackage  rights  agreement 
(agreement)  by  The  Burlington  Northern  and  Santa 
Fe  (BNSF)  to  grant  temporary  overhead  trackage 
rights  to  UP  over  approximately  129  miles  of 
BNSF's  Ft.  Worth  Subdivision  between  BNSF 
milepost  6.1.  near  Ft.  Worth,  TX,  and  BNSF 
milepost  218.1,  near  Temple,  TX.  See  Union  Pacific 
Bailroad  Company — Trackage  Bights  Exemption — 
The  Burlington  Northern  and  Santa  Fe  Bailway 
Company.  STB  Finance  Docket  No.  34160  (STB 
served  ]an.  11,  2002).  The  agreement  is  scheduled 
to  expire  on  February  23,  2002.  The  trackage  rights 
operations  under  the  exemption  were  scheduled  to 
be  consummated  on  or  after  January  3.  2002. 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  33928] 

Norfolk  Southern  Corporation  and 
Norfollc  Southern  Railway  Company- 
Construction  and  Operation — In 
Indiana  County,  PA 

agency:  Siuface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  filing  of  application 

and  request  for  public  comments. 

SUMMARY:  Norfolk  Southern  Corporation 
and  Norfolk  Southern  Railway  Company 
have  filed  an  application  under  49 
U.S.C.  10901(a)  for  authority  to 
construct  and  operate  a  5.26-mile  line  of 
railroad  in  Indiana  Covmty,  PA.^  The 
Board  will  entertain  comments  and 
replies  on  whether  this  application 
meets  the  criteria  of  49  U.S.C.  10901. 
DATES:  Comments  are  due  on  January 
31,  2002.  Replies  are  due  on  February  5, 
2002. 

ADDRESSES:  Send  comments  (an  original 
and  10  copies)  referring  to  STB  Finance 
Docket  No.  33928  to:  Surface 
Transportation  Board,  Office  of  the 
Secretary,  Case  Control  Unit,  1925  K 
Street.  NW.,  Washington,  DC  20423- 
0001.  In  addition,  send  one  copy  of 
comments  to  applicants' 
representatives:  Constance  A.  Sadler, 
Sidley  Austin  Brown  &  Wood,  1501  K 
Street,  NW.,  Washington,  DC  20005  and 
John  V.  Edwards,  Norfolk  Southern 
Corporation,  Three  Commercial  Place, 
Norfolk,  VA  23510-2191. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[TDD  for  the  hearing  impaired:  1-800- 
877-8339.] 

SUPPLEMENTARY  INFORMATION:  On 
December  27,  2001,  Norfolk  Southern 
Corporation  (NSC)  and  Norfolk 
Southern  Railway  Company  (NSR) 
(collectively,  NS)  filed  an  application 
under  49  U.S.C.  10901(a)2  for  authority 


'  In  anticipation  of  the  filing  of  the  application, 
applicants  requested  that  the  Board  grant  a 
protective  order  to  maintain  the  confidentiality  of 
sensitive  materials.  The  request  was  granted  in  a 
decision  served  February  8,  2001. 

^  On  the  same  day.  NS  filed  a  Petition  for 
Procedural  Schedule  proposing  a  timetable  for  the 
submission  of  public  comments  and  replies 
regarding  this  project,  not  including  environmental 
review.  The  Board's  regulations  governing 
construction  applications  at  49  CFR  1150.10 
establish  the  procedures  for  public  participation. 
NS  cited  a  need  for  expedition  in  support  of  its 
schedule.  But  the  only  effect  of  the  schedule 
proposed  by  NS  is  to  give  itself  additional  time  to 
reply  to  any  comments.  A  need  for  expedition  does 
not  justify  such  a  request.  If  the  comments  filed 
require  more  time  for  reply  than  that  provided  by 
the  regulations,  NS  may  seek  additional  time  at  that 
time.  This  proceeding  shall  be  conducted  according 


to  construct  and  operate  a  5.26-mile  line 
of  railroad  between  Saltzburg  and 
Clarksburg,  in  Indiana  County,  PA  (the 
Saltzburg  Connection). ^  The  new  line  is 
part  of  a  larger  project  creating  a  new 
route  from  die  south  for  NSR  to  serve 
the  Reliant  Energy  Keystone  Generating 
Plant  (Keystone  Plant)  at  Shelocta,  PA 
(the  Keystone  Project).'* 

NSR  currently  serves  the  Keystone 
Plant  over  the  Northern  Route,  a 
circuitous  and  mountainous  route 
utilizing  trackage  rights  over  a 
substantial  portion  of  the  route. 
Northern  Route  coal  originates  with 
Pittsburgh  Steam  coal  producers  located 
in  southwest  Pennsylvemia  and  northern 
West  Virginia  on  the  NS-operated 
Monongahela  Line. 

NS  contends  that  the  new  Southern 
Route  will  have  a  greater  capacity  than 
the  existing  Northern  Route,  and  that  it 
will  save  time,  crews  and  locomotives 
required  to  provide  rail  deliveries  to  the 
Keystone  Plant.  NS  further  asserts  that 
it  will  be  a  shorter,  more  efficient, 
effective,  and  environmentally  superior 
alternative  to  the  Northern  Route. 
Although  no  shippers  other  than  the 
Keystone  Plant  will  be  served  by  the 
new  Southern  Route,  NS  claims  that  the 
new  route  will  provide  an  efficient 
service  outlet  to  the  rest  of  the  NS 
system  should  new  businesses  locate  in 
the  area  served  by  that  route  in  the 
future. 

Environmental  review  of  the 
application  is  currently  ongoing  by  the 
Board's  Section  of  Environmental 
Analysis  (SEA).  On  November  17,  2000, 
SEA  granted  NS's  request  for  a  waiver 
of  the  6-month  profiling  notice  generally 
required  for  construction  projects  under 
49  CFR  1105.10(a).  NS  filed  a  request  for 
waiver  of  the  Environmental  Impact 
Statement  imder  49  CFR  1105.6  on 
January  16,  2001,  which  was  granted  by      * 
SEA  in  a  letter  dated  January  24,  2001. 
Because  a  third-party  consultant  has 
been  retained  to  prepare  the  necessary 
environmental  documentation  under  the 
Board's  direction  and  supervision,  the 
Board's  environmental  reporting 
requirements  are  not  applicable  to  this 
application.  See  49  CFR  1105.10(d). 

Written  comments  (an  original  and  10 
copies)  on  the  application  to  construct 


to  49  CFR  llSb.lOCg)  and  (h).  as  set  forth  in  this 
notice. 

3  According  to  applicants,  NSC,  NSR  or  one  of 
their  respective  subsidiaries  will  construct,' and 
NSR  will  operate.'the  new  line  of  railroad. 

'*  The  other  parts  of  the  project  involve  the 
rehabilitation  of  an  out-of-serwce  line  between 
Clarksburg  and  Shelocta  and  the  modification  of  the 
existing  Keystone  Connection  near  Shelocta  that 
will  connect  the  rehabilitated  Clarksburg  Segment 
with  the  existing  Shelocta  Industrial  Runiting 
Track.  The  three  parts  of  the  project  will  be 
collectively  referred  to  as  the  Shelocta  Secondary. 
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and  operate  the  above-described  rail 
line  must  be  filed  with  the  Board  not 
later  than  January  31,  2002.  Comments 
must  contain  the  basis  for  the  party's 
position  either  in  support  or  opposition, 
and  must  contain  the  name  and  address 
of  the  commenting  party.  Applicants 
must  be  concurrently  served  with  a 
copy  of  each  cgmment.  Any  replies  (an 
original  and  10  copies)  by  applicants  to 
written  comments  must  be  filed  with 
the  Board  not  later  than  February  5, 
2002. 

Board  decisions  and  notices  are 
available  on  our  website  at 
WWW.STB.DOT.GOV. 

This  decision  will  not  significantly 
affect  either  the  quality  of  Uie  human 
environment  or  the  conservation  of 
energy  resources. 

Decided:  January  15,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-1515  Filed  1-18-02;  8:45  am) 

BIUJNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

January  14,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
subinission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  0\ffl  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasiuy,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  shoidd  be 
received  on  or  before  February  21,  2002 
to  be  assured  of  consideration. 


Customs  Service  (CUS) 

OAffl  Number:  1515-0120. 

Form  Number:  None. 

Type  of  Review:  Extension. 

Title:  Commercial  Invoice. 

Description:  The  collection  of 
Commercial  Invoices  is  necessary  for 
the  proper  assessment  of  Customs 
duties,.  The  invoice(s)  is  attached  to  the 
CF  7501.  The  information  which  is 
supplied  by  the  foreign  shipper  is  used 
to  ensure  compliance  with  statutes  and 
regulations. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  Not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
46,500,000. 

Estimated  Burden  Hours  Per 
Respondent :  10  seconds. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
130,200  hours. 

Clearance  Officer:  Tracey  Denning 
(202)  927-1429,  U.S.  Customs  Service, 
Information  Services  Branch,  Ronald 
Reagan  Building,  1300  Pennsylvania 
Avenue,  NW.,  Room  3.2.C,  Washington, 
DC  20229. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

(.ois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(PR  Doc.  02-1484  Filed  1-18-02:  8:45  am) 
BIUJNG  CODE  4U0-«I-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Rsviow; 
Commsni  Roquesi 

January  14,  2002. 

The  Department  of  Treasury  has 
Submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 


calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasiuy  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW,,  Washington,  DC  20220.  . 

DATES:  Written  comments  should  be 
received  on  or  before  February  21,  2002 
to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1478. 

Regulation  Project  Number:  INTL-3- 
95  Final. 

Type  of  Review:  Extension. 

Title:  Certain  Transfers  of  Domestic 
Stock  or  Securities  by  U.S.  Persons  to 
Foreign  Corporations. 

Description:  Transfers  of  stock  or 
securities  by  U.S.  persons  in  tax-free 
transactions  are  treated  as  taxable 
transactions  when  the  acquirer  is  a 
foreign  corporation,  unless  an  exception 
applies  (section  367(a)).  Under  the 
regulations,  no  U.S.  person  will  qualify 
for  an  exception  unless  the  U.S.  target 
company  complies  with  certain 
reporting  requirements. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Burden  Hours  Per 
Respondent:  10  hours. 

Frequency  of  Response:  Other  (Once). 

Estimated  Total  Reporting  Burden : 
1,000  hours. 

Clearance  Officer:  George  Freeland, 
Internal  Revenue  Service,  Room  5577, 
1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 

OMB  Reviewer:  Alexander  t.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
(FR  Doer  02-1485  Filed  1-18-^2;  8:45  am] 
BIUJNG  CODE  4S30-01-P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


OFRCE  OF  MANAGEMENT  AND 
BUDGET  I 

Cost  of  Hospital  and  Medical  Care 
Treatment  Furnished  by  the  United 
States;  Certain  Rates  Regarding 
Recovery  From  Tortiously  Liable  Third 
Persons 

Correction  •" 

In  notice  document  01-31663 
beginning  on  page  66477  in  the  issue  of 
Wednesday,  December  26,  2001,  make 
the  following  correction: 

On  page  66480,  in  the  table,  in  the 
fifth  column  titled  "Other  (full/third 
party),  under  section  11.  RehabilitatiTe 
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Services,  in  the  second  line,  "70.00" 
should  read,  "170.00 '. 

IFR  Doc.  Cl-31663  Filed  1-18-02:  8:45  am) 

BILUNG  CODE  1505-01-0 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45177;  Fife  No.  SR-Amex- 
2001-103] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  American 
Stocic  Exchange  LLC  Relating  to  a 
Utilization  Fee  for  the  "Smart"  Wiring 
Program 

December  20.  2001. 
Correction 

In  notice  document  01—404  beginning . 
on  page  946  in  the  issue  of  Tuesday, 
January  6,  2002,  make  the  following 
correction: 

On  page  946,  in  the  second  column, 
in  the  second  paragraph,  in  the  first 
sentence  "$15.00"  is  changed  to  read 
"$150.00". 

[FR  Doc.  C2-404  Filed  1-18-02;  8:45  am) 

BILUNG  CODE  150S-01-O 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45253;  File  No.  SR-Amcx- 
2001-92] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stock  Exchange  LLC  to 
Simplify  the  Manner  in  Which  a 
Contrary  Exercise  Advice  is  Submitted 
and  to  Extend  by  One  Hour  the  Time 
for  Memisers  to  Submit  Customer's 
Contrary  Exercise  Advices 

January  8,  2002. 
Correction 

In  notice  document  02-946  beginning 
on  page  2003  in  the  issue  of  Tuesday, 
January  15,  2002,  make  the  following 
correction: 

On  page  2004,  in  the  third  column, 
vuider  the  section  FV.  Solicitation  of 
Comments,  in  the  second  line  from  the 
bottom,  "[insert  date  21  days  from  date 
of  publication]."  should  read,  "February 
5,2002".    . 

[FR  Doc.  C2-946  Filed  1-18-02;  8:45  am] 
BILUNG  CODE  1S0S-01-O 


Tuesday, 
January  22,  2002 
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Part  n 

Department  of 
Housing  and  Urban 
Development 

__^ , . . — . — —*- 

24  CFR  Part  570 

Requirement  of  HUD  Approval  Before  a 
Grantee  May  Undertake  CDBG-Assisted 
Demolition  of  HUD-Owned  Housing  Units; 
Proposed  Rule 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  570  I 

.  [Docket  No.  FR-4698-P-01] 

RIN2S06-AC10  j 

Requirement  of  HUD  Approval  Before 
a  Grantee  May  Undertake  CDBG- 
Aaaisted  Demolition  of  »^UD-Owned 
Housing  Units  j 

AGENCY:  Office  of  the  Assistant 
Secretsiry  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  Housing 
and  Urban  Development  (HUD) 
proposes  to  amend  the  Community 
Development  Block  Grant  (CDBG) 
Entitlement  program  regulations  by 
requiring  grantees  to  obtain  HUD's 
approval  to  demolish  HUD-owned 
housing  units.  The  proposed 
amendment  will  ensiue  that  HUD 
receives  notification  of  a  grantee's  intent 
to  use  CDBG  funds  to  demolish  HUD- 
owned  housing  units.  In  addition,  the 
application  of  this  rule  will  aid  in 
preserving  the  supply  of  affordable 
housing  that  is  available  to  low-  and 
moderate-income  persons. 
DATES:  Comments  Due  Date:  March  25, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposed  rule  to  the  Rules  Docket 
Clerk,  Office  of  General  Counsel,  Room 
10276.  U.S.  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410.  Comments 
should  refer  to  the  above  docket  number 
and  title.  A  copy  of  each  conunent 
submitted  will  be  available  for  public 
inspection  and  copying  during 
weekdays  between  7:30  am.  and  5:30 
p.m.  at  the  above  address.  Comments 
sulnnitted  by  facsimile  (PAX)  will  not 
be  accepted. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Miller,  Director,  Entitlement 
Communities  Division,  Office  of  Block 
Grant  Assistance,  Room  7282,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410;  telephone  (202) 
708-1577  (this  is  not  a  toll-free 
number).  Hearing-or  speech-impaired 
individuals  may  access  the  telephone 
number  listed  in  this  section  by  calling 
the  toll-free  Federal  Information  Relay 
Service  at  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

I.  Statntory  and  Regulatory  Background 

Title  I  of  the  Housing  and  Community 
Development  Act  of  1974  (42  U.S.C. 


5301-5320)  establishes  the  statutory 
framework  for  the  CDBG  program. 
HUD's  regulations  implementing  the 
CDBG  program  are  codified  at  24  CFR 
part  570  (entitled  "Community 
Development  Block  Grants"). 

n.  This  Proposed  Rule 

This  rule  proposes  to  change 
§  570.201(d),  Clearance  activities,  which 
currently  allows  the  demolition  of  HUD- 
assisted  housing  units  only  if  HUD  has 
approved  the  demolition.  The  proposed 
change  will  require  that  grantees  also 
obtain  the  approval  of  HUD  before 
proceeding  with  CDBG-assisted 
demolition  of  HUD-owned  housing 
units. 

HUD  believes  that  the  proposed 
revision  will  aid  in  achieving  three 
primary  objectives:  (1)  Ensure  that 
grantees  notify  HUD  of  their  plans  to 
demolish  HUD-owned  housing  imits;  (2) 
prevent  grantees  from  demolishing, 
without  reasonable  cause,  HUD-owned 
housing  units;  and,  (3)  ensure  that 
grantees  preserve  the  supply  of 
affordable  housing  available!  to  low-  and 
moderate-income  persons. 

in.  Background  Informatioii 
Concerning  the  Proposed  Rule 

As  discussed  above,  the  proposed  rule 
would  revise  the  CDBG  Entitlement 
program  (24  CFR  part  570)  regulations  at 
§  570.201(d),  Clearance  activities,  to 
prohibit  grantees  from  using  CDBG 
funds  for  the  demolition  of  HUD-owned 
housing  units  without  prior  approval 
from  HUD.  The  current  regulation  at 
§  570.201(d)  requires  that  a  grantee 
obtain  HUD's  approval  to  demolish 
HUD-assisted  housing  units.  Although 
the  CDBG  regulations  do  not  contain  a 
definition  of  the  term  "HUD-assisted 
housing  units",  the  term  has  been 
considered  to  include  various  forms  of 
subsidized  housing  such  as  section  8  or 
public  housing.  It  has  not  been  HUD 
policy  to  interpret  the  regulation  as 
including  HUD-owned  properties.  Thus, 
a  regulatory  change  to  §  570.201(d)  is 
required  to  ensure  that  CDBG-assisted 
demolition  of  HUD-owned  housing 
luiits  can  only  be  carried  out  with  the 
prior  approval  of  HUD. 

IV.  Findings  and  Certifications 

Environmental  Impact 

A  Finding  of  No  Significant  Impact 
with  respect  to  the  environment  has 
been  made  in  accordance  with  HUD 
regulations  at  24  CFR  part  50,  which 
implement  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4223).  The  Finding  of 
No  Significant  Impact  is  available  for 
public  inspection  weekdays  between  the 


hours  of  7:30  a.m.  and  5:30  p.m.  in  the 
Office  of  the  Rules  Docket  Clerk,  Office 
of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  NW., 
Washington,  DC  20410. 

Impact  on  Small  Entities 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  this  rule  before 
publication  and  by  approving  it  certifies 
that  this  rule  does  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  There  are  no 
anti-competitive  discriminatory  aspects 
of  the  rule  with  regard  to  small  entities 
and  there  are  not  any  unusual 
procedures  that  need  to  be  complied 
with  by  small  entities.  Although  HUD 
has  determined  that  this  proposed  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  HUD  invites  comments 
regarding  any  less  burdensome 
alternatives  to  this  rule  that  will  meet 
HUD's  objectives  as  described  in  this 
preamble. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits  an  agency  from 
publishing  any  rule  that  has  federalism 
implications  if  the  rule  either  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments  and  is  not 
reqmred  by  statute,  or  the  rule  preempts 
State  law,  unless  the  agency  meets  the 
consultation  and  funding  requirements 
of  section  6  of  the  Executive  Order.  This 
proposed  rule  does  not  have  Federalism 
implications  and  does  not  impose 
substantial  direct  compliance  costs  on 
State  and  local  governments  or  preempt 
State  law  within  the  meaning  of  the 
Executive  Order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (2  U.S.C.  1532) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  on  the  private 
sector.  This  proposed  rule  does  not 
impose  a  Federal  mandate  on  any  State, 
local,  or  tribal  governments,  or  on  the 
private  sector,  within  the  meaning  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

(Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  program  number  is 
14.218. 

List  of  Subiects  in  24  CFR  Part  570 

Administrative  practice  and 
procedure,  American  Samoa. 
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Community  development  block  grant, 
Grant  programs — education.  Grant 
programs — housing  and  community 
development,  Guam,  Indians,  Loan 
programs-housing  and  community 
development.  Low  and  moderate 
income  housing,  Northern  Mariana 
Islands,  Pacific  Islands  Trust  Territory, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements.  Student 
aid.  Virgin  Islands. 

Accordingly,  for  the  reasons  stated 
above,  HUD  proposes  to  amend  24  CFR 
part  570  to  read  as  follows: 


PART  570-COMMUNITY 
DEVELOPMENT  BLOCK  GRANTS 

1.  The  authority  citation  for  part  570 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  3535(d)  and  5301- 
5320. 

2.  Section  570.201  is  amended  by 
revising  paragraph  (d)  to  read  as 
follows: 

§570.201     Basic  eligible  activities. 

***** 

(d)  Clearance  activities.  Clearance, 
demolition,  and  removal  of  buildings 


and  improvements,  including 
movement  of  structures  to  other  sites. 
Demolition  of  HUD-assisted  or  HUD- 
owned  housing  units  may  be 
undertaken  only  with  the  prior  approval 
of  HUD. 
***** 

Dated:  November  26.  2001. 
Roy  A.  Bemardi, 

Assistant  Secretary  for  Community  Planning 
and  Development. 

(FR  Doc.  02-1411  Filed  1-18-02:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  260, 264,  and  271 
[FBL-7124-3]  i 

RIN  20S0-AE77  ' 

Amendments  to  the  Cofrettive  Action 
Untt  Rule 


agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Environmental  Protection 
Agency  ("EPA"  or  "the  Agency")  is 
today  promulgating  amendments  to  the 
regulations  governing  Corrective  Action 
Management  Units.  Corrective  Action 
Management  Units,  or  "CAMUs,"  are 
special  units  created  under  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
to  facilitate  treatment,  storage,  and 
disposal  of  hazardous  wastes  managed 
for  implementing  cleanup,  and  to 
remove  the  disincentives  to  cleanup  that 
the  application  of  RCRA  to  these  wastes 
can  sometimes  impose.  The  original 
CAMU  regulations  were  promulgated  on 
February  16, 1993. 

In  today's  action,  EPA  is  amending 
the  1993  CAMU  rule  in  six  ways.  First. 
EPA  is  establishing  a  specific  definition, 
distinct  bom  the  definition  of 
remediation  waste,  to  govern  the  types 
of  wastes  that  are  eligible  for  placement 
.  in  CAMUs.  Second,  the  Agency  is 
establishing  more  detailed  minimum 
design  and  operating  standards  for 
CAMUs  in  which  waste  will  remain  • 
after  closure,  with  opportunities  for 
Regional  Administrators  to  approve 
alternate  design  standards  under  certain 
circiunstances.  Third,  the  Agency  is 
establishing  treatment  requirements  for 
wastes  that  are  placed  in  CAMUs, 
including  minimum  treatment 
standards,  with  opportunities  to  adjust 
treatment  requirements  imder  certain 
circumstances.  Fourth,  EPA  is 
establishing  more  specific  information 
requirements  for  CAMU  applications 
and  is  explicitly  requiring  that  the 
public  be  given  notice  and  a  reasonable 
opportunity  for  public  comment  before 
final  CAMU  determinations  are  made. 
Fifth,  the  Agency  is  establishing  new 
requirements  for  CAMUs  that  will  be 
used  only  for  treatment  and  storage. 
Sixth,  today's  rulemaking 
"grandfathers"  certain  types  of  existing 
CAMUs  and  allows  them  to  continue  to 
operate  under  the  1993  rule. 

Today's  rulemaking  amends  the 
regulations  for  "staging  piles"  to 
expressly  allow  for  mixing,  blending, 
and  other  similar  physical  operations 
intended  to  prepare  wastes  for 


subsequent  management  or  treatment.  It 
also  adds  a  new  provision  allowing  off- 
site  placement  of  hazardous  CAMU- 
eligible  waste  in  hazardous  waste 
landfills,  if  they  are  treated  to  meet 
CAMU  treatment  standards  (somewhat 
modified). 

Finally,  today's  rule  grants  interim 
authorization  for  these  CAMU 
amendments  to  states  that  are 
authorized  for  the  1993  CAMU  rule,  and 
it  expedites  state  authorization  for  the 
CAMU  rule  for  states  that  are  authorized 
for  the  RCRA  corrective  action  program 
but  not  the  1993  CAMU  rule. 

Today's  amendments  were  proposed 
on  August  22.  2000.  referred  to 
throughout  this  rulemaking  as  "the 
proposal."  EPA  also  proposed  a 
supplemental  proposal  on  November  20. 
2001,  referred  to  as  "the  supplemental 
proposal." 

DATES:  This  final  rule  is  effective  April 
22, 2002. 

ADDRESSES:  The  official  record  for  this 
rulemaking  under  docket  number  F- 
2002-ACAF-FFFFF  is  located  at  the 
RCRA  Docket  Information  Center  (RID), 
located  at  Crystal  Gateway  I.  First  Floor, 
1235  Jefferson  Davis  Highway, 
Arlington.  Virginia.  It  is  available  for 
viewing  fi-om  9:00  a.m.  to  4:00  p.m. 
Monday  through  Friday,  excluding 
federal  holidays. 

To  review  docket  materials,  it  is 
recommended  that  the  public  make  an 
appointment  by  calling  (703)  603-9230. 
The  public  may  copy  a  maximum  of  100 
pages  from  any  regulatory  docket  at  no 
charge.  Additional  copies  cost  $0.15/ 
page.  The  Final  Rule,  index,  and  some 
supporting  materials  are  also  available 
electronically.  See  the  Supplementary 
Information  section  below  for 
information  on  electronic  access. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information,  contact  the  RCRA 
Hotline  at  (800)  424-9346  or  TDD 
(hearing  impaired)  (800)  553-7672.  In 
the  Washington,  DC  metropolitan  area, 
call  (703)  412-9810  or  TDD  (703)  412- 
3323.  For  more  detailed  information  on 
specific  aspects  of  today's  action, 
contact  Tricia  Buzzell.  U.S. 
Environmental  Protection  Agency 
(5303W).  Ariel  Rios  Building,  1200 
Pennsylvania  Ave..  NW..  Washington, 
DC  20460,  at  (703)  308-8632,  or  e-mail 
buzzell.  tricia@epa.gov. 
SUPPLEMENTARY  INFORMATION:  Copies  of 
today's  Final  Rule  are  available  for 
inspection  and  copying  at  the  EPA 
Headquarters  library,  at  the  RCRA 
Docket  (RIC)  office  identified  in 
ADDRESSES  above,  at  all  EPA  Regional 
Office  libraries,  and  in  electronic  format 
at  the  following  EPA  Web  site: 
www.epa.gov/epaoswer/hazwaste/ca/ 


resource/guidance/remwaste/camu. 
Printed  copies  of  the  final  rule  and 
related  documents  can  also  be  obtained 
by  calling  the  RCRA/Superfund  Hotline 
at  (800)  424-9346  or  (703) 412-9810. 

The  index  and  some  of  the  supporting 
materials  are  available  on  the  Internet  at 
www.epa.gov/epaoswer/hazwaste/ca/ 
resource/guidance/remwaste/camu. 

Outline 

The  contents  of  today's  preamble  are 
listed  in  the  following  outline. 

I.  Authority 

II.  Background 

III.  Section-by-Section  Analysis 

A.  Grandfathering  CAMUs  (40  CFR  264.551) 

B.  Eligibility  of  Wastes  for  Management  in 

CAMUs  (40  CFR  264.552(a)) 

1.  Definitions  of  Remediation  Waste  and 

CAMU-Eligible  Waste 

2.  As-Generated  vs.  Cleanup  Wastes 

3.  Wastes  Managed  During  Closure 

4.  Wastes  in  Intact  or  Substantially  Intact 

Containers.  Tanks  or  Other  Non-Land- 
Based  Units  (40  CFR  264.552(a)(l)(ii)) 

a.  Intact  and  Substantially  Intact  Containers 

Excavated  During  Cleanup  are  CAMU 
Eligible 

b.  Extension  of  Approach  to  Buried 

Containers  to  Include  Buried  Tanks 

c.  Interpretations  of 'Intact  or  Substantially 

Intact."  "Found  During  Cleanup"  and 
"Excavated  During  Cleanup" 

d.  Placement  of  "Historic  Wastes"  in  CAMUs 

5.  Limited  Use  of  Nonhazardous  "As- 

Generated"  Waste  in  CAMUs  (40  CFR 
264.552(a)(l)(iii)) 

C.  Discretionary  Kickout  (40  CFR 

264.552(a)(2)) 

D.  Information  Submission  (40  CFR 

264.552(d)) 

1.  "Unless  Not  Reasonably  Available" 

Standard 

2.  Application  of  New  CAMU  Information 

Submission  Requirements  to  P-  and  U- 
Listed  Wastes 

3.  Interpretation  of  General  CAMU 

Information  Submission  Performance 
Standard  Continues  to  Apply 

E.  Liquids  in  CAMUs  (40  CFR  264.552(a)(3)) 

F.  Design  Standards  for  CAMUs 

1.  Liner  Standard 

a.  Standard  Liner  Design  (40  CFR 

264.552(e)(3)(i)) 

b.  Alternate  Liner  Designs  (40  CFR 

264.552(e)(3)(ii)) 

2.  Cap  Standard 

a.  Standard  Cap  Design  (40  CFR 

264.552(e)(6)(iv)) 

b.  Alternate  Cap  Designs  (40  CFR 

264.552(e)(6)(iv)(B)) 

3.  Releases  to  Ground  Water  (40  CFR 
-  264.552(e)(5)(iii)) 

G.  Treatment  Requirements  (40  CFR 

264.552(e)(4)) 
1.  Identification  of  Principal  Hazardous 

Constituents  (40  CFR  264.552(e)(4)(i)  and 
(ii)) 

a.  Approach  to  Identifying  PHCs 

b.  Constituents  from  which  PHCs  are  Drawn 

(40  CFR  264.552(e)(4)(ii)) 

c.  Carcinogenic  and  Non-Carcinogenic  PHCs 
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d.  PHCs  Identified  Based  on  Waste-to- 

Ground- Water  Pathway  (40  CFR 
264.552(e)(4)(i)(B)) 

e.  Designation  of  Other  PHCs  (40  CFR 

264.552(e)(4)(i)(C)) 

f.  Relationship  of  PHCs  to  "Principal 

Threats"  Guidance 
2.  Treatment  Standards  (40  CFR 
264.552(e)(4)(iu)) 

a.  Minimum  National  Treatment  Standards 

(40  CFR  264.552(e)(4)(iv)) 

(1)  Standard  of  90%  Capped  by  lOXUTS 

(2)  Use  of  TCLP  and  Alternative  Leach  Tests 

(3)  Assessment  of  90%  Reduction 

b.  Site-Specific  Treatment  Standards  Based 

on  Adjustment  Factors  (40  CFR 
264.552{e)(4)(v)) 

(1)  Adjustment  Factor  A:  Technical 

Impracticability  (40  CFR 
264.552(e)(4)(v)(A)) 

(2)  Adjustment  Factor  B:  Consistency  vnth 

Site  Cleanup  Levels  (40  CFR 
264.552(e)(4)(v)(B)) 

(3)  Adjustment  Factor  C:  Community  Views 

(40  CFR  264.552(e)(4)(v)(C)) 

(4)  Adjustment  Factor  D:  Short-Term  Risks 

(40  CFR  264.552(e)(4)(v)(D)) 

(5)  Adjustment  Factor  E:  Engineering  Design 

and  Controls  (40  CFR  264.552(e)(4)(v)(E)) 

(6)  If  /  Then  Chart  Illustrating  Application  of 

Adjustment  Factor  E 

c.  Relationship  between  Minimum  National 

Treatment  Standards  and  Adjustment 

Factors 

d.  Treatment  in  CAMUs  within  a 
Reasonable  Time  (40  CFR 
264.552(e)(4)(vi)) 

e.  Assessing  Compliance  with  Treatment 
Standards  (40  CFR  264.552(e)(4)(vii)) 

H.  ConstituenU  at  or  below  Site  Cleanup 
Levels  or  Goals  (40  CFR  264.552(g)) 

1.  Storage  and/or  Treatment  Only  CAMUs 
(40  CFR  264.552(f)) 

J.  Staging  Piles  (40  CFR  264.552(g)) 

K.  Placement  of  CAMU-Eligible  Wastes  in 
Off-Site  Hazardous  Waste  Landfills 

1.  Conditions  of  Off-Site  Landfill 
Placement 

a.  Limitation  to  CAMU-Eligible  Wastes 

b.  Limitation  to  Placement  in  Off-Site 
Landfills 

c.  Treatment  Requirements 

d.  Disposal  Requirements 

2.  Approval  Procedures 

a.  Approval  of  CAMU-Eligible  Waste  for 
Placement  Off-Site  in  a  Subtitle  C 
Landfill 

b.  Permitting  and  Acceptance  at  the 
Receiving  Landfill 

1.  Other  Requirements 

L.  Grandfathering  CAMUs  (40  CFR  264.555 

and  40  CFR  264.551) 
M.  Public  Participation  (40  CFR 

264.552(h)) 
N.  Additional  Requirements  (40  CFR 

264.552(i)) 
rv.  Relationship  to  Other  Regulatory 

Programs 
V.  How  Will  Today's  Regulatory  Changes  be 

Administered  and  Enforced  in  the 

States? 

A.  Applicability  of  Federal  Rules  in 
Authorized  States 

B.  Authorization  of  States  for  Today's  Final 
Rule 


C.  Interim  Authorization-by-Rule  for  States 
currently  Authorized  for  the  CAMU 
Regulations 

1.  Background  and  List  of  States  Eligible 
for  Interim  Authorization-by-Rule 

2.  Eligibility  Criteria  and  Process  for 
Interim  Authorization-by-Rule 

D.  Expiration  of  Interim  Authorization 

E.  Authorization  for  §  264.555 

F.  Authorization  of  States  currently 
Authorized  for  Corrective  Action,  but 
Not  the  Existing  CAMU  Rule 

1.  State  Applications  for  Final 
Authorization 

2.  Authorization  Approach  for  States  That 
Adopt  the  CAMU  Regulations  by 
Reference  or  Verbatim 

VI.  Effective  Date 

VII.  Confonning  Changes  (40  CFR  Part  260 
Subparts,  §260.10) 

Vm.Analytical  and  Regulatory  Requirements 
A.  Planning  and  Regulatory  Review  under 
Executive  Order  12866 

1.  Economic  Analysis  Background  and 
Purpose 

a.  Framework  for  the  Analysis 

b.  Baseline  Case  Description 

c.  Post-Regulatory  Case  Description 

d.  Incremental  Impacts 

2.  CAMU  Administrative  Approval  Costs 
Assessment 

3.  Assessment  of  the  Incremental  Impacts 
Related  to  the  Treatment  and  Unit 
Design  Provisions,  and  to  the  Storage 
and/or  treatment  Only  CAMU  Provisions 

a.  Treatment  and  Unit  Design  Standards 
Implemented  in  the  Baseline 

b.  Treatment  and  Unit  Design  Provisions  in 
the  Post-Regulatory  Case 

c.  Incremental  Impacts  Associated  with 
Final  Treatment  and  Unit  Design 
Provisions 

d.  Incremental  Impacts  Assdciated  with  the 
Storage  and/or  treatment  Only  CAMU 
Provisions 

4.  Assessment  of  the  Incremental  Change 
in  the  Number  of  CAMUs  Approved 

a.  Grandfathering  Window 

b.  Early  After  Promulgation 

c.  Post  Promulgation  Equilibrium 

5.  Assessment  of  the  Total  Impacts  for  the 
Final  Amendments  to  the  CAMU  Rule 

B.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA) 

1.  Methodology  to  Assess  Small  Entity 
Impacts 

a.  Framework  for  the  Analysis 

b.  Methodological  Approach  for  SBREFA 
Analysis 

c.  Examination  of  Existing  CAMUs  for 
Small  Entity  Status 

d.  Significant  Impact  Screen  of  Facilities 
for  Which  Size  Was  Undetermined 

2.  The  Impacts  Estimated  on  Small  Entities 

C.  Paperwork  Reduction  Act 

D.  Unfunded  Mandates  Reform  Act 

E.  National  Technology  Transfer  and 
Advancement  Act 

F.  Consultation  and  Coordination  with 
Indian  Tribal  Governments  (Executive 
Order  13175) 

G.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (Executive  Order  13045) 


H.  Federalism  (Executive  Order  13132) 
L  Environmental  Justice  (Executive  Order 

12898) 
J.  Congressional  Review  Act 
K.  Energy  Effects  (Executive  Order  13211) 

I.  Authority 

These  regulations  are  promulgated 
under  the  authority  of  sections  1006, 
2002(a),  3004,  3005(c).  3007,  3008(h), 
and  7004  of  the  Solid  Waste  Disposal 
Act,  as  amended  by  the  Resource 
Conservation  and  Recovery  Act,  as 
amended  by  the  Hazardous  and  Solid 
Waste  Amendments  of  1984. 

n.  Background 

Since  the  1984  Hazardous  and  Solid 
Waste  Amendments  (HSWA)  to  the 
Resource  Conservation  and  Recovery 
Act  of  1976  (RCRA),  EPA  has  recognized 
that  the  comprehensive  regulatory 
framework  that  generally  governs 
identification,  generation, 
transportation,  treatment,  storage,  and 
disposal  of  hazardous  wastes  can 
present  serious  disincentives  to 
management  of  hazardous  wastes  diuing 
cleanups.  As  discussed  in  the  proposal' 
and  in  numerous  other  Agency 
documents  and  rulemakings,^  these 
disincentives  arise  for  three  primary 
reasons. 

First,  the  broad  objectives  of  the 
hazardous  waste  program — to  prevent 
releases  through  a  comprehensive  set  of 
management  requirements,  to  minimize 
generation  of  hazardous  waste,  and  to 
promote  legitimate  reuse  and 
recycling — are  not,  in  general,  the  same 
as  the  Agency's  objectives  during 
cleanup.  During  cleanup,  the  Agency  is 
faced  primarily  with  remediating  a 
release  that  has  already  occurred.  In  this 
context  the  Agency  may,  in  fact,  desire 
to  maximize  tihe  amount  of  waste 
generated  (i.e.,  maximize  the  amount  of 
waste  managed  for  implementing 
cleanup). 

Generators  of  hazardous  waste,  for  the 
most  part,  do  not  have  a  choice  about 
whether  they  trigger  application  of  the 
RCRA  hazardous  waste  regulations 
(once  the  waste  is  generated).  If  a 
hazardous  waste  is  generated,  RCRA 
applies.  The  application  of  the  RCRA 
hazardous  waste  regulations,  however, 
discourages  its  generation  in  the  first 


'  All  references  to  "the  proposal"  are  to  the 
proposal  of  today's  amendments.  65  FR  51080. 
August  22.  2000. 

2  For  a  fuller  discussion  of  this  issue,  see  the 
preamble  discussions  accompanying  the  Land 
Disposal  Restrictions  (LDR)  Phase  IV  mle.  63  FR 
28556.  28603-28604  (May  26.  1998);  Clarification  of 
the  LDR  Treatment  Variance  Standard  (the 
■■environraenlallv  inappropriate"  variance). 
S  268.44(h).  62  FR  64504.  64505-64506  (December 
5,  1997);  and  the  HWIR-Media  rule.  63  FR  65874. 
65876-65878  (November  30.  1998).  and  sources 
cited  therein. 
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place  and  encourages  generatocs  to 
reuse  materials,  to  reduce  waste,  and  to 
use  fewer  hazardous  constituents  in 
production  processes.  These  outcomes 
are  desirable  and  consistent  with  the 
broad  objectives  of  RCRA.  Conversely, 
in  a  cleanup  situation,  the  waste  already 
exists,  but  site  owners/operators  often 
have  legal  options  that  allow  them  to 
minimize  or  avoid  application  of  the 
RCRA  regulations,  which  thus 
discourage  cleanup  or  the  amount  of 
wastes  cleaned  up.  In  large  part,  these 
legal  options  involve  capping  waste  in 
place,  or  in  some  cases  not  engaging  in 
cleanup  at  alL  In  general,  these  types  of 
approaches  are  less  desirable  than 
remedies  that  involve  excavation  of 
some,  or  all,  cleanup  waste  for  more 
aggressive  treatment  and/or  off-site 
disposal. 

Second,  the  RCRA  regulations  have 
been  conservatively  designed  and 
uniformly  applied  to  ensure  proper 
management  of  hazardous  wastes  over  a 
range  of  waste  types,  environmental 
conditions,  management  scenarios,  and 
operational  contingencies.  The  land 
disposal  restriction  (LDR)  treatment 
standards  for  most  hazardous  wastes,  for 
example,  are  established  at  levels 
achieved  by  the  best  demonstrated 
available  technology  for  treating  the 
waste  in  question.  Likewise,  the 
minimum  national  design  aild  operation 
standards  for  hazardous  waste  land 
disposal  units  were  developed  to  be 
protective  in  a  range  of  disposal 
scenarios.  Cleanups,  on  the  other  hand, 
are  fundamentally  site-specific  and 
essentially  risk-based.  During  cleanup, 
the  Agency  generally  has  the  site-  and 
waste-specific  information  it  needs  to 
develop  protective  management 
requirements  for  the  particular  site  and 
waste  in  question;  therefore,  there  is  less 
need  for  generic  management 
approaches  to  ensure  protectiveness  in 
a  range  of  scenarios. 

Finally,  in  addition  to  the  differences 
in  the  context  for  regulating  hazardous 
wastes  from  ongoing  industrial 
operations  versus  cleanup  described 
above,  there  are  often  (but  not  always) 
significant  physical  and  chemical 
diffsrences  between  wastes  generated  by 
industrial  processes  (or  "as-generated" 
wastes)  and  cleanup  wastes.  These 
physical  and  chemical  differences 
further  support  the  need  for  different 
approaches  for  wastes  managed  for 
implementing  cleanup. 

m  practice,  application  of  the  RCRA 
r^ulations  developed  for  as^enerated 
wastes  to  wastes  managed  for 
implementing  cleanup  often  presents 
remediation  project  managers  with  only 
two  choices:  (1)  pursue  the  legal  option 
of  capping  or  treating  cleanup  wastes  in 


place,  thereby  avoiding  application  of 
many  RCRA' requirements,  or  (2) 
excavate  cleanup  wastes  and,  in 
accordance  with  RCRA  requirements, 
treat  them  to  the  fullest  extent  possible 
given  available  technology  and  place 
them  in  a  permitted  hazardous  waste 
landfill.  Often  neither  of  these  options 
represents  the  best  remedial  approach. 
And  the  desire  to  avoid  costs  associated 
with  the  second  option  creates  an 
incentive  to  select  the  first. 

While  recognition  of  this  problem 
came  relatively  early,  EPA  and 
stakeholder  groups  have  grappled  for 
more  than  ten  years  with  the  policy 
challenges  associated  with  solving  the 
problem.  Developing  approaches  to 
regulating  cleanup  wastes  differently 
from  as-generated  wastes  presents  a 
number  of  challenges.  For  example,  how 
does  the  Agency  develop  approaches 
tailored  to  cleanup  wastes  while  at  the 
same  time  leaving  in  place  the  basic 
features  of  the  RCRA  program  as  they 
apply  to  as-generated  wastes?  How  does 
the  Agency  create  a  management 
structure  for  cleanup  wastes  that 
minimizes  disincentives  for  cleanup 
without  creating  incentives  to 
mismanage  as-generated  wastes?  How 
do  EPA  and  the  states  ensure  that 
cleanup  wastes  are  managed  safely 
while  providing  for  the  site-specific 
flexibility  that  effective  cleanups 
demand? 

In  an  effort  to  deal  with  these 
questions,  the  Agency  has  developed 
over  the  years  numerous  policies, 
regulations,  and  guidance  documents 
addressing  the  application  of  the  RCRA 
Subtitle  C  regulations  for  as-generated 
wastes  to  wastes  managed  for 
implementing  cleanup.^  As  part  of  its 
efforts  to  address  these  issues,  the 
Agency  promulgated  the  original  CAMU 
rule  in  1993.  (February  16, 1993.  58  FR 
8658)  The  1993  CAMU  rule  created  a 
special  type  of  hazardous  waste 
management  unit — a  Corrective  Action 
Management  Unit,  or  CAMU — to  be 
used  only  for  on-site  treatment,  storage, 
and  disposal  of  hazardous  wastes 
managed  for  implementing  cleantip. 
Consolidation  or  placement  of  cleanup 
wastes  into  a  CAMU  is  not  considered 
land  disposal  and,  therefore,  does  not 
trigger  RCRA  LDR  requirements.  40  CFR 
264.552(a)(1).  Similarly,  consolidation 


^  These  include,  the  "area  of  contamination" 
policy;  the  "contained-in"  policy:  the  "Phase  IV 
LDR"  treatment  standards  for  contaminated  soil; 
and,  the  provisions  for  "Remedial  Action  Plans"  or 
RAPs.  Descriptions  of  many  of  these  and  other 
relevant  policies  and  regulations,  including 
references,  are  included  in  the  October,  1998 
memorandum,  "Management  of  Remediation  Waste 
Under  RCRA,"  EPA  530-F-98-026.  These 
regulations,  policies,  and  guidance  doctmtents  are 
not  changed  by  today's  rulemaking. 


or  placement  of  cleanup  waste  into  a 
CAMU  does  not  create  a  unit  subject  to  - 
RCRA's  minimum  technology 
requirements,  40  CFR  264.552(a)(2), 
Instead  of  appl)ring  RCRA  LDRs, 
minimum  technology  requirements,  and 
other  hazardous  waste  requirements, 
overseeing  agencies  had  considerable 
flexibility  imder  the  1993  CAMU  rule  to 
tailor  design,  operating,  closure  and 
post-closure,  and  waste  treatment 
requirements  to  site-  and  waste-specific 
conditions.  This  approach  allowed  a 
significantly  broader  range  of  cleanup 
options  at  individual  sites  and  has  led. 
at  individual  sites,  to  prompter  and 
more  aggressive  cleanup. 

Many  stakeholders  supported  the 
1993  CAMU  rule.  In  implementation, 
the  Agency  believes  the  1993  CAMU 
rule  has  resulted  in  appropriate, 
protective,  site-specific  remedies.  (See 
the  CAMU  Site  Background  Dociunent 
in  the  docket  for  today's  rule.)  Not  all 
stakeholders,  however,  supported  the 
1993  CAMU  rule.  As  discussed  in  the 
proposal,  the  1993  CAMU  rule  was 
legailly  challenged  after  promulgation, 
[Environmental  Defense  Fund  v.  EPA, 
No,  93-1316  (D.C.  Cir,  filed  May  14, 
1993.)  Among  other  things,  the 
Petitioners  were  concerned  with 
provisions  in  the  1993  CAMU  rule 
providing  that  land  disposal 
restrictions,  Tnifiimiim  technology 
requirements,  and  other  Part  264  and 
265  imit  requirements  did  not  apply  to 
CAMUs.  After  an  extended  stay  of  die 
challenge,  during  which  EPA  and 
stakeholders  pursued  a  number  of  other 
approaches  to  addressing  RCRA 
regulation  of  hazardous  remediation 
wastes,  the  Agency  entered  into 
settlement  discussions  and  reached  a 
settlement  agreement  on  February  11, 
2000.  Today's  amendments  to  the  1993 
CAMU  rule  are  the  result  of  this 
settlement  process. 

In  developing  today's  amendments 
and  in  negotiating  the  CAMU 
settlement,  the  Agency's  primary 
purpose  was  to  allow  continued  use  of 
CAMUs  so  as  to  remove  the 
disincentives  to  cleanup  that  result  bom 
applying  RCRA  regulations  for  as- 
generated  hazardous  wastes  to  cleanup 
wastes.  As  the  Agency  stated  in  the 
proposal: 

The  Agency  recognizes  the  Iwnefits  of 
including  minimum  standards  in  a  rule  of 
this  nature,  i.e.,  such  standards  can  make  the 
process  more  consistent  nationally,  and  the 
results  more  predictable,  as  well  as  more 
explicit  for  the  public.  Such  standards  can 
also  make  implementation  of  the  rule  less 
vulnerable  to  mistakes  or  abuse.  However, 
the  Agency  did  not  want  to  include  more 
detailed  standards  if  they  would  result  in 
potentially  limiting  the  usefulness  of  the 
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rule,  thereby  delaying  or  inhibiting  cleanups. 
(65  FR  51084.) 

It  was  the  Agency's  conclusion  at  the 
time  of  proposal  that  the  proposed 
amendments  achieved  an  appropriate 
balance,  realizing  the  benefits  of 
increased  regulatory  detail  without 
reinstating  the  disincentive  to  cleanup 
the  CAMU  rule  was  originally  designed 
to  address.  As  discussed  in  the 
proposal,  the  Agency's  analyses  showed 
that  the  vast  majority  of  CAMUs 
approved  under  the  1993  rule  could  be 
approved  with  few  or  no  changes  under 
the  proposed  amendments.  The  Agency 
requested  comment  on  these 
conclusions. 

The  Agency  received  mixed 
comments  on  the  proposed  CAMU 
amendments.  Many  commenters, 
including  the  Petitioners  from  the  1993 
CAMU  litigation,  strongly  supported  the 
proposal  as  remedying  "major  legal  and 
policy  deficiencies  with  [the  1993 
CAMU  rule),  principally  by  providing 
for  baseline  standards  rather  than 
unconstrained  discretion."  Some 
commenters  opposed  the  CAMU 
amendments,  believing  they  were  not 
needed  to  protect  hiunan  health  or  the 
environment  and  disagreeing  with  the 
Agency's  conclusion  that  they  would 
not  reinstate  disincentives  to  cleanup. 
On  balance,  however,  even  most 
commenters  who  thought  that 
amendments  to  the  1993  CAMU  rule 
were  not  necessary,  expressed  the  view 
that,  if  the  Agency  was  convinced  that 
amendments  to  the  1993  CAMU  rule 
were  needed,  the  proposed  approach 
was  reasonable. 

After  considering  these  comments,  the 
Agency  has  decided  to  finalize  the 
CAMU  amendments  largely  as 
proposed.  The  Agency  agrees  with 
commenters  who  pointed  out  (as  EPA 
did  at  proposal)  that  the  1993  CAMU 
rule  has  had  a  positive  effect  on 
cleanups  and  has  promoted  more 
aggressive  remediation  at  individual 
sites.  But  the  Agency  continues  to 
believe  that  the  benefits  that  derive  from 
the  more  specific  regulatory  standards 
of  this  rule  will  not  be  gained  at  the  cost 
of  reinstating  the  regulatory  disincentive 
to  cleanup  that  the  CAMU  was  intended 
to  address.  This  result,  in  EPA's  view, 
argues  in  favor  of  promulgating  today's 
amendments.  Although  many 
commenters  expressed  concern  that 
today's  rule  would  recreate 
disincentives,  they  provided  general 
arguments  rather  than  specific  evidence. 
Furthermore,  no  commenter  disputed 
the  Agency's  conclusion  that  the  areas 
in  whidi  the  Agency  provides  flexibility 
from  the  minimum  standards  cover  the 
full  variety  of  situations  where  the 


minimiun  standards  might  operate  to 
discourage  aggressive  remediation. 
Similarly,  comments  submitted  on  the 
effects  of  increased  CAMU  processing 
costs  (monetary  and  temporal)  for 
CAMU  approval  expected  to  result  from 
today's  amendments  did  not  convince 
the  Agency  either  that  such  costs  alone 
would  likely  outweigh  the  benefits  to 
facilities  of  obtaining  a  CAMU.  thereby 
reversing  the  benefits  realized  from  the 
1993  rule.  The  Agency  is  therefore 
promulgating  the  proposed  amendments 
with  only  minor  changes  from  the 
proposal  (see  discussion  of  specific 
changes  below).* 

ID.  Section*by-Section  Analysis 

A.  Gmndfatbering  CAMUs  (40  CFR 
264.551] 

EPA  proposed  that  CAMUs  approved 
prior  to  the  effective  date  of  the  final 
CAMU  amendments  (i.e.,  the  effective 
date  of  this  rulemaking)  and  CAMUs  for 
which  substantially  complete 
applications  (or  equivalents)  were 
submitted  to  the  Agency  on  or  before 
ninety  (90)  days  after  publication  of  the 
proposal  (i.e.,  November  20.  2000). 
would  generally  continue  to  operate 
under  the  1993  CAMU  regulations  and 
would  not  be  subject  to  the  CAMU 
amendments  finalized  today.  This 
approach  is  referred  to  as 
"grandfathering."  Commenters  generally 
supported  the  grandfathering  provisions 
and.  in  today's  rulemaking.  EPA  is 
finalizing  these  provisions  as  proposed. 
Issues  associated  with  grandfathering 
are  discussed  in  section  L,  at  the  end  of 
the  section-by-section  analysis. 

B.  Eligibility  of  Wastes  for  Management 
in  CAMUs  (40  CFR  264.552(a)) 

EPA's  approach  to  defining  the  types 
of  wastes  that  may  be  placed  in  CAMUs 
is  an  important  element  in  its  effort  to 
strike  a  balance  between  encouraging 
aggressive  remediation  and  maintaining 
RCRA's  incentives  to  avoid  releases  and 
minimize  wastes  in  the  first  instance. 
EPA's  intention  in  the  1993  CAMU  rule 
and  in  today's  action  is  to  clearly  limit 
the  wastes  that  may  be  placed  in 
CAMUs  to  wastes  that  are  managed  as 
a  result  of  cleanup,  except  under 


*  In  finalizing  today's  amendments,  the  Agency 
has  published  the  entire  text  of  the  CAMU  rule  as 
it  will  appear  in  the  CFR.  EPA  took  this  approach 
for  the  sake  of  clarity.  However,  it  is  important  to 
note  that  the  CAMU  regulator\'  provisions  on  which 
the  Ageney  did  not  seek  comment  in  the  proposal 
(i.e.,  those  which,  at  proposal,  were  simply  repeated 
from  the  1993  rule)  are  not  modified  by  today's 
amendments.  In  addition,  to  further  aid  the  reader, 
the  Agency  has  placed  a  "redline/strikeout"  version 
of  the  CAMU  regulations  in  the  docket  for  today  s 
rulemaking.  This  document  indicates  exactly  where 
changes  to  the  1993  rule  are  being  finalized. 


specifically  described  and  limited 
cfrcumstances. 

Under  the  1993  CAMU  rule,  the  term 
"remediation  waste"  defined  the  types 
of  wastes  that  may  be  placed  in  a 
CAMU.  "Remediation  waste"  is  defined 
at  40  CFR  264.10  as  "all  solid  and 
hazardous  wastes,  and  all  media 
(including  ground  water,  surface  water, 
soils,  and  sediments)  and  debris  that 
contain  listed  hazardous  wastes  or  that 
themselves  exhibit  a  hazardous 
characteristic  and  are  managed  for 
implementing  cleanup."  ^  The 
definition  of  remediation  waste  is  also 
used  in  regulations  pertaining  to 
Remedial  Action  Plans  (see  part  270, 
subpart  H),  staging  piles  (see  40  CFR 
264.554),  and  site-specific  LDR 
treatment  variances  under  the 
"environmentally  inappropriate" 
variance  provisions  (see  40  CFR 
268.44(h)(2)(ii)). 

Working  from  the  definition  of 
"remediation  waste,"  EPA  proposed  a 
number  of  changes  to  define  more 
specifically  the  types  of  remediation 
waste  that  may  be  placed  in  CAMUs. 
First,  the  Agency  proposed  to  establish 
a  separate  subcategory  of  waste,  within 
the  broader  category  of  remediation 
waste,  to  govern  the  types  of  wastes  that 
may  be  placed  in  a  C.\MU.  EPA 
proposed  to  call  this  subcategory  of 
waste  "CAMU-eligible  waste.  '  Second, 
EPA  proposed  to  include  in  the 
definition  of  CAMU-e!igible  waste 
clarifying  language  to  better  distinguish 
between  as-generated  and  cleanup 
wastes.  Third,  EPA  proposed,  with  some 
exceptions,  to  explicitly  prohibit  waste 
in  containers  and  other  non-land-based 
units  from  being  placed  in  CAMUs. 
Fourth,  the  Agency  proposed  to  allow 
nonhazardous,  as-generated  wastes  to  be 
placed  in  a  C.\MU  if  such  placement 
would  facilitate  treatment  or  the 
performance  of  the  CAMU.  The  Agency 
also  proposed  to  'oan  placement  of 
liquids  in  CAMUs  except  under  certain 
circumstances  and  to  allow  the  Regional 
Administrator,  under  certain 
circumstances,  to  'kick  out"  or  disallow 
placement  in  a  CAMU  of  wastes  that 
would  otherwise  be  CAMU-eligible. 
Commenters  generally  supported 
EPA's  overall  proposed  approach  to 
more  specificdly  defining  the  types  of 
remediation  waste  that  may  be  placed  in 


^  As  discussed  in  the  proposal,  the  remediation 
waste  definition  promulgated  with  the  1993  C.\MU 
regulations  was  modified  by  the  Agency  in  the 
Hazardous  Waste  Identification  Rule  for 
Contaminated  Media  (HWIR-Media)  See.  63  FR       ' 
65874,  November  30.  1998.  The  remediation  waste 
definition  quoted  above  is  the  definition  as 
modified  by  the  HWIR-Media  rule.  The  Agency  is 
today  promulgating  an  editorial  change  to  the 
remediation  waste  definition,  as  discussed  later  in 
this  section  of  the  preamble.     . 
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CAMUs,  and  today  the  Agency  is 
finalizing  its  approach  largely  as 
proposed.  In  response  to  comments, 
however,  the  Agency  is  making  two 
changes  to  the  CAMU-eligible  waste 
definition  in  today's  final  rulemaking. 
First,  the  Agency  is  making  an  editorial 
change  to  the  definition  of  CAMU- 
eligible  waste  (and  a  conforming  change 
to  the  related  definition  of  "remediation 
waste")  to  make  clear  that  these 
definitions  include  both  hazardous  and 
nonhazardous  wastes  (including 
hazardous  and  nonhazardous 
environmental  media  and  debris),  when 
such  materials  are  managed  for 
implementing  cleanup.  Second,  the 
Agency  is  expanding  the  definition  of 
CAMU-eligible  wastes  to  include  intact 
and  substantially  intact  tanks.  With  this 
change,  both  containers  and  tanks 
excavated  during  cleanup  (and  materials 
they  may  hold)  are  generally  CAMU 
eligible.  The  details  of  the  Agency's 
approach  to  defining  wastes  eligible  for 
management  in  CAMUs,  including  the 
two  changes  made  in  response  to 
comments,  are  discussed  below. 

1.  Definitions  of  "Remediation  Waste" 
and  "CAMU-Eligible  Waste" 

EPA  proposed:  (1)  To  establish  a 
separate  subcategory  of  waste  to  more 
specifically  define  the  types  of 
remediation  wastes  that  can  be  placed 
in  CAMUs,  (2)  to  call  the  subcategory  of 
waste  "CAMU-eligible  waste,"  and  (3) 
to  promulgate  the  definition  of  CAMU- 
eligible  waste  in  the  CAMU  regulations 
at  40  CFR  264.552(a)(1)  rather  than  in 
the  general  definitions  section  at  40  CFR 
260.10.  To  complement  the  new 
definition  of  CAMU-eligible  waste,  EPA 
proposed  to  revise  the  definition  of 
Corrective  Action  Management  Unit  to 
refer  to  "CAMU-eligible  waste"  rather 
than  "remediation  waste."  Also,  to 
make  clear  that  the  changes  to  the 
definition  would  not  apply  beyond  the 
CAMU  rule,  the  Agency  proposed  to 
move  the  definition  of  CAMU  from  the 
general  definitions  section  at  40  CFR 
260.10  to  the  CAMU  regulations  at  40 
CFR  264.552(a)  and,  for  grandfathered 
CAMUs.  at  40  CFR  264.551(a). 

EPA  proposed  to  define  CAMU- 
eligible  waste  as  "[a]ll  solid  and 
hazardous  wastes,  and  all  media 
(including  ground  water,  surface  water, 
soils,  and  sediments)  and  debris  that 
contain  listed  hazardous  waste  or  that 
themselves  exhibit  a  hazardous 
characteristic  and  are  managed  for 
implementing  cleanup.  As-generated 
wastes  (either  hazardous  or 
nonhazardous)  from  ongoing  industrial 
operations  at  a  site  are  not  CAMU- 
eligible  wastes."  The  first  sentence  of 
the  proposed  definition  reiterated  the 


definition  of  remediation  waste.  The 
second  sentence  added  language  from 
the  preamble  to  the  1993  CAMU  rule  to 
more  explicitly  prohibit  management  of 
as-generated  wastes  in  CAMUs. 

EPA  did  not  receive  adverse 
comments  on  the  proposal  to 
promulgate  the  definition  of  CAMU- 
eligible  waste  in  the  CAMU  regulations, 
on  the  proposed  conforming  change  to 
the  definition  of  CAMU,  or  on  the 
proposal  to  move  the  definition  of 
CAMU  from  the  general  definitions 
section  to  the  CAMU  regulations.  The 
Agency  is  promulgating  those 
provisions  as  proposed. 

Commenters  also  generally  supported 
establishing  a  separate  definition  for 
CAMU-eligible  waste;  however,  in 
evaluating  the  new  definition,  a  number 
of  commenters  expressed  concern  that 
the  definition  could  be  read  to  preclude 
placement  of  nonhazardous  cleanup 
wastes  (or  enviromnental  media  and 
debris  that  contain  solid  but  not 
hazardous  wastes)  in  a  CAMU.  The 
Agency  believes  this  misreading — 
which  it  understands  but  never 
intended— could  unnecessarily  delay 
approvals  of  CAMUs  and  delay 
cleanups,  so  it  is  taking  today's 
opportunity  to  make  editorial  changes 
necessary  to  clarify  the  definition  of 
CAMU-eligible  waste  and  the  related 
definition  of  remediation  waste,  as 
discussed  below. 

The  current  definition  of  remediation 
waste  is  "AU  solid  and  hazardous  waste, 
and  all  media  (including  groundwater, 
surface  water,  soils,  and  sediments)  and 
debris  that  contain  listed  hazardous 
wastes  or  that  themselves  exhibit  a 
hazardous  characteristic  and  are 
managed  for  implementing  cleanup" 
(emphasis  added).  EPA  included  the 
phrase  "that  contain  listed  hazardous 
wastes  or  that  themselves  exhibit  a 
hazardous  characteristic"  to  make  clear 
that  media  brought  under  regulation 
through  the  "contained-in"  policy  were 
eligible  for  management  in  a  CAMU. 
Under  the  Agency's  longstanding 
contained-in  policy,  EPA  requires  that 
contaminated  environmental  media, 
although  not  hazardous  wastes 
themselves,  be  managed  as  if  they  were 
hazardous  waste  as  long  as  they  contain 
hazardous  waste  or  exhibit  a 
characteristic  of  hazardous  waste.^ 
Commenters  expressed  concern  that, 
because  it  is  not  clear  which  portions  of 
the  definition  of  remediation  waste  are 
modified  by  the  phrase  "that  contain 
listed  hazardous  wastes  or  that 


themselves  exhibit  a  hazardous 
characteristic,"  the  definition  could  be 
read  to  limit  media  and  debris  placed  in 
a  CAMU  to  those  containing  listed 
waste  or  exhibiting  a  characteristic,  and 
not  to  include  contaminated 
environmental  media  or  debris  that 
contain  solid  (but  not  hazardous)  waste. 

Commenters  additionally  raised 
concerns  that  the  definition  of  "CAMU- 
eligible  waste" — which  is  based  on  the 
definition  of  remediation  waste — could 
similarly  be  read  to  exclude 
nonhazardous  wastes  managed  for 
implementing  cleanup.  This  reading 
would  preclude  management  of 
nonhazardous  remediation  wastes  in 
CAMUs.^  Clearly,  this  reading  does  not 
reflect  the  Agency's  intent  as  expressed 
in  the  preamble  to  the  proposal  or  in 
earlier  Agency  discussions  of 
remediation  waste,  and  therefore  the 
Agency  is  making  editorial  changes  to 
the  definition  of  CAMU-eligible  waste. 

As  discussed  in  detail  in  the  1993 
CAMU  rule,  "the  definition  of 
remediation  waste  includes 
nonhazardous  solid  waste  .  .  . 
f  although]  management  of  such  wastes 
would  not  require  the  designation  of  a 
CAMU.  .  .  since  [RCRA]  Subtitle  C 
requirements  would  not  apply  to 
management  of  [nonhazardous  solid 
waste]"  (58  FR  8664,  February  16, 
1993).  The  Agency  also  addressed  this 
issue  in  the  1998  HWIR-Media 
rulemaking,  where  it  indicated  that 
"remediation  waste"  includes  "both 
hazardous  and  nonhazardous  solid 
wastes  managed  as  a  result  of  cleanup" 
(63  FR  65881 ,  November  30, 1988). 
Nonetheless,  to  prevent  any  potential 
confusion  over  this  issue,  the  Agency  is 
revising  the  wording  of  the  definition  of 
CAMU-eligible  waste  to  remove  the 


^The  contained-in  policy  is  described  in  the 
October  1998  memorandum,  "Management  of 
Remediation  Waste  Under  RCRA,"  EPA  A530-F- 
98-026.  which  is  included  in  the  docket  for  today's 
rulemaking. 


'The  confusion  is  caused  by  the  restrictive 
clauses  in  the  definitions  of  CAMU-eligible  and 
remediation  waste.  In  the  case  of  remediation 
waste,  the  definition  is:  "Remediation  waste  means 
all  solid  and  hazardous  wastes,  and  all  media 
(including  ground  water,  surface  water,  soils  and 
sediments)  and  debris  that  contain  listed  hazardous 
wastes  or  that  themselves  exhibit  a  hazardous 
characteristic  and  are  managed  for  implementing 
cleanup."  Some  commenters  feared  that  the 
restrictive  clauses  "that  contain  listed  hazardous 
wastes  or  that  themselves  exhibit  a  hazardous 
characteristic  ..."  would  be  read  to  limit  media 
and  debris  placed  in  a  CAMU  to  those  containing 
listed  wastes  or  exhibiting  a  characteristic.  This 
interpretation  would  mean  that  nonhazardous 
media  and  debris  could  not  be  managed  in  a 
CAMU.  In  an  alternative  reading,  commenters 
feared  that  the  restrictive  clauses  could  be  read  to 
modify  "all  solid  and  hazardous  wastes,  and  all 
media  .  .  .,"  that  is,  to  require  that  solid  or 
hazardous  waste  "contain  listed  hazardous  wastes" 
or  "exhibit  a  hazardous  characteristic"  in  order  to 
be  covered  by  the  definitions.  While  EPA  believes 
that  most  readers  understood  what  it  intended  in 
the  definition,  the  Agency  agrees  that  the  wording 
is  confusing  and  has,  therefore,  made  the  editorial 
changes  discussed  in  today's  rulemaking. 
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phrase  "that  contain  listed  hazardous 
wastes  or  that  themselves  exhibit  a 
characteristic."  The  definition  of 
CAMU-eligible  waste  promulgated 
today,  in  pertinent  part,  reads:  "CAMU- 
Eligible  Waste  means:  (i)  all  solid  and 
hazardous  wastes,  and  all  media 
(including  groundwater,  surface  water, 
soils,  and  sediments)  and  debris  that  are 
managed* for  implementing  cleanup." 
EPA  emphasizes  that  this  editorial 
change  does  not  reflect  a  change  in  the 
Agency's  approach  toward 
implementing  the  definition  of  CAMU- 
eligible  waste.  Rather,  it  reflects  the 
Agency's  conclusion,  based  on 
comments,  that  the  proposed  definition 
created  a  potential  for  confusion  which 
could  hinder  implementation  of  the 
CAMU  amendments.  EPA  further 
emphasizes  that  the  exclusion  of 
nonhazardous  "as-generated"  waste 
from  the  definition  of  CAMU-eligible 
waste  is  not  affected  by  this  change.  As 
discussed  later  in  today's  rulemaking, 
nonhazardous  as-generated  waste  is 
generally  not  within  the  definition  of 
CAMU-eligible  waste  and  can  be  placed 
in  CAMUs  only  under  certain  limited 
circumstances. 

EPA  is  also  taking  this  opportunity  to 
make  the  same  change  to  the  definition  ' 
of  remediation  waste.  The  revised 
definition  of  remediation  waste  reads: 
"Remediation  waste  means  all  solid  and 
hazardous  wastes,  and  all  media 
(including  groundwater,  siuface  water, 
soils,  and  sediments)  and  debris  that  are 
managed  for  implementing  cleanup." 
EPA  is  making  this  change  to  avoid 
confusion  that  might  result  from  using 
different  wording  in  the  definitions  of 
remediation  and  CAMU-eligible  waste. 
The  Agency  notes  that  it  is  making  these 
changes  solely  for  clarity  and 
consistency  and  that  they  will  have  no 
substantive  effect  on  either  definition. 

The  Agency  also  received  a  number  of 
comments  on  the  inclusion  of  the 
sentence  "[a]s-generated  wastes  (either 
hazardous  or  nonhazardous)  bom 
ongoing  industrial  operations  at  a  site 
are  not  CAMU-eligible  wastes'  in  the 
definition  of  CAMU-eligible  waste. 
These  comments  are  discussed  in  the 
section  "As-Generated  versus  Cleanup 
Wastes,"  below. 

2.  As-Generated  versus  Cleanup  Wastes 

The  1993  CAMU  rule  limited  wastes 
placed  in  CAMUs  to  "remediation 
waste,"  i.e.,  to  wastes,  environmental 
media,  and  debris  that  "are  managed  for 
implementing  cleanup."  The  preamble 
to  the  1993  rule  explained  what  was 
generally  meant  by  this  definition: 
"(t)oday's  definition  of  remediation 
waste  excludes  "new"  or  as-generated 
wastes  (either  hazardous  or 


nonhazardous)  that  are  generated  from 
ongoing  industrial  operations  at  a 
facility"  (58  FR  8658  and  8664, 
February  16, 1993).  While  the  Agency 
believes  the  1993  CAMU  rule  language 
is  clear,  it  also  understands  the  concerns 
of  critics  of  the  rule,  who  argued  that 
the  regulations  could  benefit  from 
additional  language  creating  a 
"firewall"  between  industrial  process 
waste  and  cleanup  waste  by  specifically 
prohibiting  placement  of  as-generated 
wastes  in  CAMUs.  In  response  to  these 
concerns,  the  Agency  proposed  to  add 
the  sentence  "[a)s-generated  wastes 
(either  hazardous  or  nonhazardous) 
from  ongoing  industrial  operations  at  a 
site  are  not  CAMU-eligible  wastes"  to 
the  new  definition  of  CAMU-eligible  , 
waste.  Commenters  supported  adding 
this  express  exclusion,  and  the  Agency 
is  finalizing  this  part  of  the  definition  of 
CAMU-eligible  waste  as  proposed. 

As  discussed  in  the  proposal, 
including  the  sentence  "[a]s-generated 
wastes  (either  hazardous  or 
nonhazardous)  from  ongoing  industrial 
operations  at  a  site  are  not  CAMU- 
eligible  wastes"  in  the  definition  of 
CAMU-eligible  waste  does  not  change 
the  way  the  Agency  currently 
distinguishes  between  as-generated  and 
cleanup  wastes  (65  FR  51085  and  51086. 
August  22,  2000).  It  is  simply  a  way  to 
reflect  more  explicitly  the  original 
intent  of  the  1993  definition. 

"As-generated"  continues  to  have  the 
same  meaning  that  it  did  in  1993.  For 
example,  hazardous  wastes  generated  by 
an  industrial  process  (e.g..  an 
electroplating  operation  at  a  metals- 
finishing  facility),  managed  in  an 
operating  hazardous  waste  surface 
impoundment  or  landfill,  are 
considered  as-generated  wastes.  As 
such,  these  wastes  must  be  managed, 
treated,  and  disposed  of  in  compliance 
with  applicable  RCRA  hazardous  waste 
requirements. 

EPA  has  also  not  changed  the 
meaning  of  "from  ongoing  industrial 
operations."  EPA  is  including  this 
phrase  in  the  definition  of  CAMU- 
eligible  wastes  solely  to  aid  program 
implementers  in  distinguishing  between 
wastes  that  are  managed  as  a  result  of 
routine  hazardous  waste  management 
activities  at  a  facility,  and  wastes  that 
are  managed  for  implementing  cleanup. 
Wastes  from  ongoing  industrial 
operations  include  wastes  produced 
diuing  commercial  operations  as  well  as 
any  wastes  that  are  produced  during 
management  of  such  wastes.  For 
example,  hazardous  sludges  that,  in 
accordance  with  40  CFR  268.4,  must  be 
removed  at  least  annually  bom 
operating  hazardous  waste  siuiace 
impoundknents  are  considered  wastes 


frbm  ongoing  industrial  operations. 
They  are  not  considered  wastes 
"managed  for  implementing  cleanup" 
and  thus  are  not  CAMU-eligible  (65  FR 
51085,  August  22,  2000).  However,  as 
discussed  in  the  proposal,  soil  that 
becomes  contaminated  by  releases 
(including  leachate)  from  operating 
hazardous  waste  units  would  be  CAMU- 
eligible  when  managed  for 
implementing  cleanup  (65  FR  51085. 
August  22,  2000). 

Similarly,  soil  or  other  materials 
contaminated  by  product  spills  or 
releases  from  ongoing  industrial 
processes  are  not  considered  as- 
generated  wastes  and/  as  such,  are 
CAMU-eligible  when  managed  for 
implementing  cleanup.  Note,  however, 
that  EPA  fully  expects — and  requires— 
facility  owners/operators  to  avoid  spills 
and  unintended  releases  of  any  sort. 
Also,  facility  owners  and  operators 
should  note  that  today's  rulemaking 
provides  that  soils  and  other  materials 
contaminated  by  spills  or  releases — 
although  generally  within  the  meaning 
of  CAMU-eligible — might  be  disallowed 
from  management  in  a  CAMU  under  the 
discretionary  kickout  provision.  The 
discretionary  kickout  provision  is 
discussed  later  in  today's  rulemaking. 
EPA  specifically  requested  comment 
on  whether  including  the  sentence 
"(ajs-generated  wastes  (either  hazardous 
or  nonhazardous)  from  ongoing 
industrial  operations  at  a  site  are  not 
CAMU-eligible  wastes'  in  the  definition 
of  CAMU-eligible  waste  might  have 
unintended  consequences,  for  example, 
by  eliminating  actual  or  potential 
practices  where  as-generated  waste  is 
appropriately  placed  in  a  CAMU  as  a 
legitimate  part  of  cleanup.  In  response 
to  this  request,  one  commenter 
expressed  the  concern  that  the  phrase 
"generated  from  ongoing  industrial 
operations"  suggests  a  temporal 
condition  that  could  be  interpreted  to 
mean  that  only  historical  wastes  are 
CAMU-eligible.  For  example,  this 
reading  might  preclude  placement  of 
niaterials  contaminated  by  spills  from 
ongoing  industrial  processes  in  a 
CAMU.  As  explained  above,  the  Agency 
appreciates  this  concern  and  takes  this 
opportimity  to  state  explicitly  that 
CAMU-eligible  waste  is  not  limited  to 
historical  waste  or  contamination.  The 
Agency  does  not  consider  cleanup  of 
contaminated  soils  or  similar  materials 
to  be  an  ongoing  industrial  process^ 
even  if  the  contamination  itself  derives 
from  ongoing  industrial  processes. 
Thus,  material  contaminated  by  spills 
from  industrial  processes  would  not  be 
"as-generated"  wastes  from  these 
processes.  When  managed  for 
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implementing  cleanup,  these  materials 
are  CAMU  eligible. 

Another  commenter  expressed  a 
similar  concern  that  the  phrase  "from 
ongoing  industrial  operations"  could  be 
read  to  preclude  management  of 
historical  wastes  in  a  CAMU  simply 
because  the  industrial  process  that 
caused  the  wastes  to  be  generated  in  the 
first  instance  continues  to  operate. 
Many  industrial  facilities  have 
industrial  operations  that  have  been 
ongoing  for  a  number  of  years.  As  this 
commenter  pointed  out.  management 
strategies  for  wastes  generated  by  these 
ongoing  industrial  operations  typically 
have  changed  over  time,  in  part  to 
respond  to  new  regulatory  requirements. 
For  example,  wastes  currently  generated 
by  an  ongoing  industrial  operation 
might  be  sent  off  site  for  RCRA  Subtitle 
C  disposal;  these  are  clearly  as- 
generated  waste.  At  the  same  time, 
wastes  previously  generated  by  this 
same  industrial  operation  might  remain 
on  site  in  solid  waste  management  units 
that  are  now  subject  to  RCRA  corrective 
action  requirements.  If  these  solid  waste 
management  units  require  cleanup, 
wastes  removed  from  them  during 
cleanup  (and  materials  contaminated  by 
releases  firom  them)  would  be  CAMU 
eligible.  This  is  because  removal  of  the 
wastes  would  be  a  remedial  activity, 
rather  than  part  of  an  ongoing  industrial 
process. 

3.  Wastes  Managed  During  Closine 

In  the  proposal,  the  Agency  clarified 
the  circumstances  under  which  wastes 
associated  with  closure  of  land-based 
hazardous  waste  treatment,  storage  or 
disposal  units  are  "managed  for 
implementing  cleanup"  and,  therefore, 
when  they  are  eligible  for  placement  in 
a  CAMU.  This  distinction  is  based 
primarily  on  a  distinction  between 
"permanent"  and  "non-permanent" 
land-based  units. 

Closure  with  waste  in  place  is  an 
option  for  permanent  land-based  units, 
e.g.,  landfills,  surface  impoundments, 
and  land  treatment  units.  Given  the 
availability  of  the  closure  with  waste-in- 
place  option,  EPA  considers  closure  by 
removal  to  be  "cleanup"  for  such  ■ 
permanent  land  disposal  luuts. 
Therefore,  wastes  removed  from  closed 
or  closing  permanent  land-based  units 
are  considered  wastes  "managed  for 
implementing  cleanup"  and  are  CAMU 
eligible  (65  FR  51086,  August  22,  2000). 
As  discussed  in  the  proposal,  "closed  or 
closing"  means  units  that  have  received 
their  final  volume  of  wastes  (65  FR 
51086,  August  22,  2000).a 


Conversely,  non-permanent  units, 
e.g.,  container  and  tank  storage  units 
and  waste  piles,  are  not  intended  as  the 
final  resting  place  for  wastes.  Rather, 
removal  of  waste  from  these  units  in 
general  is  part  of  the  normal  course  of 
operations.  Therefore,  EPA  believes 
that,  typically,  it  is  inappropriate  to 
consider  waste  removed  from  non- 
permanent  units  to  be  CAMU-eligible, 
because  removal  is  part  of  the  operating 
life  cycle  of  the  unit  (65  FR  51086, 
August  22,  2000).9 

Many  commenters  were  concerned 
with  EPA's  position  that  wastes 
associated  with  closure  of  waste  piles 
and  other  non-permanent  units  are 
generally  not  "managed  for 
implementing  cleanup"  and  would  not 
be  CAMU-eligible.  In  particular, 
commenters  disagreed  with  EPA's  view 
that  waste  piles  and  other  units  are 
"non-permanent"  units.  Conunenters 
pointed  out  that  regulations  at  40  CFR 
264.197  and  40  CFR  265.197  (for  tank 
systems)  and  40  CFR  264.258  and  40 
CFR  265.258  (for  waste  piles)  require 
that  when  these  units  do  not  comply 
with  secondary  containment  and  liner 
requirements,  respectively,  facility 
owners/operators  must  prepare 
contingent  plans  to  close  these  luiits  as 
if  they  were  hazardous  waste  landfills. 
Also,  for  both  tank  systems  and  wastes 
piles,  landfill  closine  is  required  if,  after 
a  reasonable  effort  is  made  to  meet  the 
clean-closure  performance  standard,  an 
owner/operator  demonstrates  that  not 
all  contaminated  soils  can  be 


*  As  discussed  in  the  proposal,  the  Agency 
believes  the  ability  to  place  such  wastes  in  CAMUs 


will  promote  its  objective  of  encouraging  the 
removal  and/or  treatment  of  wastes  during  closure 
of  RCRA  units  (65  FR  51086). 

'  As  discussed  in  the  proposal,  "typically"  is 
intended  to  indicate  the  Agency's  ability,  for 
e^mple.  at  abandoned  facilities,  to  place  waste 
found  in  old  piles  or  similar  units  in  a  CAMU. 
because  once  they  are  abandoned,  management  of 
wastes  they  contain  is  for  implementing  cleanups. 
Note  also  that  there  is  a  distinction  between 
removal  of  waste  from  a  closed  or  closing  unit  for 
placement  in  a  CAMU  and  incorporation  of  a  unit 
into  a  CAMU.  EPA's  position  that  wastes  removed 
from  non-permanent  land-based  units  are  generally 
not  CAMU-eligible  does  not  preclude  incorporation 
of  such  units  into  a  CAMU  under  appropriate 
circumstances.  40  CFR  552(b).  As  with  any  other 
regulated  unit  that  is  incorporated  into  a  CAMU, 
the  Subpart  F,  G  and  H  requirements  and  the  unit- 
specific  requirements  of  40  CFR  Part  264  or  265  that 
applied  to  the  regulated  unit  will  continue  to  apply 
to  that  portion  of  the  CAMU  (i.e.,  the  portion 
encompassing  the  former  regulated  unit)  after 
incorporation  into  the  CAMU.  See,  40  aT< 
264.552(b).  Under  §  264.110  or  §  265.110,  however, 
the  Regional  Administrator  may  defer  any  of  these 
standards  to  the  site's  corrective  action 
requirements,  if  certain  conditions  are  met  (most 
importantly,  the  regulated  unit  is  situated  among 
solid  waste  management  units  (or  areas  of  concern), 
a  release  has  occurred,  and  the  regulated  unit  and 
the  solid  waste  management  units  or  areas  of 
concern  are  likely  to  have  contributed  to  the 
release). 


practicably  removed  or 
decontaminated .  ^  <) 

EPA  agrees  that  a  clarification  is 
warranted.  The  Agency  recognizes  that 
waste  piles  and  tank  systems  (or,  more 
likely,  environmental  media 
contaminated  by  releases  from  these 
units)  may  be  closed  as  landfills  if  it  is 
not  practicable  to  remove  or 
decontaminate  all  contaminated 
material  during  an  attempt  to  achieve 
clean  closure.  The  Agency  does  not 
believe,  however,  that  these 
ciitnunstances  justify  a  change  to  the 
interpretation  diat,  as  a  general  matter, 
.  wastes  removed  from  these  typically 
non-permanent  units  are  not  "managed 
for  implementing  cleanup"  and 
therefore  are  not  CAMU-eligible. 

As  explained  earlier  as  well  as  in  the 
proposal,  the  Agency  does  not  typically 
consider  waste  removed  from  closing 
non-permanent  land-based  units  (such 
as  waste  piles)  to  be  "managed  for 
implementing  cleanup,"  because 
removal  of  wastes  from  waste  piles  and 
other  non-permanent  land-based  units  is 
a  normal  part  of  unit  operation.  (65  FR 
51086,  August  22,  2000.)  These  imits  are 
not  intended  as  the  final  resting  place 
for  wastes,  and  the  existence  of  a 
regulatory  option  allowing 
contamination  to  remain  in  the 
unexpected  circumstance  where  clean 
closure  is  not  practicable  does  not  alter 
this  general  conclusion.  However,  the 
Agency  does  agree  that  when  these  units 
are  closed  as  landfills  in  situations 
where  clean  closure  is  not  practicable, 
they  are  the  final  resting  place  for  the 
remaining  wastes,  and  any  waste 
thereafter  removed  from  them  would  be 
"managed  for  implementing  cleanup" 
and  would  therefore  be  CAMU 
eligible.^'  Also,  as  discussed  earlier  in 


■"The  regulations  for  tank  systems  at  40  CFR 
264.197  and  40  CFR  265.197  require  owners/ 
operators  to  remove  or  decontaminate  all  waste 
residues,  contaminated  contaiiunent  system 
components  (liners,  etc.).  contaminated  soils,  and 
structures  and  equipment  contaminated  with  waste. 
If  an  owner/operator  demonstrates  that  not  all 
contaminated  soils  can  be  practicably  removed  or 
decontaminated  as  required,  the  owner/operator 
must  close  the  tank  system  as  a  landfill.  The 
regulations  for  waste  piles  at  40  CFR  264.258  and 
40  CFR  285.258  require  owners/ operators  to  remove 
or  decontaminate  all  waste  residues,  contaminated 
containment  system  components,  contaminated 
subsoils,  and  structures  and  equipment 
contaminated  with  waste  and  leachate.  If,  after 
removing  or  decontaminating  all  residues  and 
making  ^1  reasonable  efforts  to  effect  removal  or 
decontamination  of  contaminated  components, 
subsoils,  structures,  and  equipment  as  required,  the 
owner/operator  finds  that  not  all  contaminated 
subsoils  can  be  practicably  removed  or 
decontaminated,  the  owner/operator  must  close  the 
waste  pile  as  a  landfill. 

>  >  Guidance  on  the  clean  closure  standard  is 
available  in  the  1998  guidance  memorandum  Risk- 
Based  Clean  Closure.  See  Elizabeth  Cotsworth  to 
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today's  rulemaking,  enviromnental 
media,  such  as  soU,  ground-water,  and 
debris  contaminated  by  hazardous  wasite 
placed  in  waste  piles  or  other  non- 
permanent  land-based  units  generally 
are  CAMU  eligible.  Therefore,  if 
contamination  resulting  from  the  release 
of  waste  from  a  waste  pile  or  tank 
system  is  cleaned  up,  either  during 
closure  or  otherwise,  the  contaminated 
material  would  generally  be  CAMU- 
eligible.^* 

One  commenter  also  requested  the 
A^ncy's  view  on  whether 
miscellaneous  units  approved  under  the 
40  CFR  part  264,  subpart  X  provisions 
are  considered  permanent  or  non- 
permanent  land-based  units,  and 
therefore  whether  wastes  from  these 
units  might  be  "managed  for 
implementing  cleanup."  Given  the 
diversity  of  units  that  may  be  approved 
under  the  subpart  X  provisions,  the 
Agency  cannot  offer  a  generic  answer.  In 
general,  the  Agency  expects  the 
determination  of  whether  wastes  bom  a 
subpart  X  miscellaneous  unit  are 
"managed  for  implementing  cleanup" 
wiU  be  made  on  a  unit-specific  basis, 
considering  the  purpose  of  the  imit  (e.g., 
is  it  intended  for  permanent  disposal  or 
will  wastes  be  removed  at  closine?),  the 
design  and  operating  standards  applied 
to  the  unit  at  the  time  the  unit  was 
permitted,  and  its  similarity  to 
conventional  units.  The  Agency  notes 
that  many  subpart  X  units  (e.g.,  drum 
crushers  or  vitrification  plants)  are  not 
land-based  imits  and  are  more 
analogous  to  hazardous  waste  tanks  or 
incinerators.  Wastes  managed  in  such 
units  generally  would  not  be  CAMU 
eligible.  If  a  subpart  X  unit  were 
intended  to  be  a  final  disposal  site  for 
wastes  (for  example,  as  indicated  in  the 
unit  closure  plan),  it  would  likely  be 
considered  a  permanent  land-based 
unit. 

Finally,  the  Agency  reiterates  the 
guidance  offered  in  the  proposal  on 
abandoned  units.  The  Agency  interprets 
today's  rule  to  provide  that  waste 
removed  from  abandoned  land-based 
units,  whether  the  units  were  intended 
to  be  permanent  or  non-permanent,  is 
waste  "managed  for  implementing 
cleanup"  and  is  CAMU  eligible  (see,  65 
FR  51086.  August  22,  2000). 


RCRA  Senior  Policy  Advisors,  Risk-Based  Clean 
Closure.  March  16, 1998. 

'2  Also,  as  discussed  earlier  in  today's 
rulemaking,  environmental  media,  such  as  soil, 
ground  water,  and  debris  contaminated  by 
hazardous  waste  managed  in  waste  piles  or  other 
non-permanent  land-based  units  will  generally  be 
CAMU-eligible.  Therefore,  if  waste  that  has  been 
released  from  a  waste  pile  or  tank  system  is  cleaned 
up,  either  during  closure  or  otherwise,  such  waste 
will  generally  be  CAMU-eligible. 


4.  Wastes  in  Intact  or  Substantially 
Intact  Containers,  Tanks,  or  Other  Non- 
Land-Based  Units  (40  CFR 
264.552(a)(l)(ii)) 

The  Agency  proposed  to  prohibit 
management  in  a  CAMU  of  wastes 
found  during  cleanup  in  intact  or 
substantially  intact  containers,  tanks,  or 
other  non-land-based  units,  even  if 
those  wastes  would  otherwise  be  within 
the  meaning  of  CAMU-eligible  (i.e., 
wastes  managed  for  implementing 
cleanup).  "Other  non-land-based  units" 
include  intact  or  substantially  intact 
non-land-based  units  that  are  not 
"containers"  or  "tanks,"  but  were 
designed  to  contain  wastes  (e.g., 
contaiiunent  buildings  imder  part  264, 
subpart  DD,  and  part  265.  subpart  DD). 
The  Agency  also  proposed  two 
exceptions  to  this  general  prohibition. 
First,  the  Agency  proposed  to  allow 
management  in  a  CAMU  of  wastes  that 
are  first  placed  in  tanks,  containers,  or 
other  non-land-based  units  as  part  of 
cleanup.  Second,  the  Agency  proposed 
to  allow  management  in  a  CAMU  of 
containers  (even  if  they  are  substantially 
intact)  that  are  excavated  during  the 
course  of  cleanup. 

The  Agency  did  not  receive  any    - 
adverse  comment  on  its  general 
exclusion  of  wastes  in  intact  or 
substantially  intact  containers,  tanks,  or 
other  non-land-based  units,  or  on  the 
proposed  exemption  for  wastes  first 
placed  in  tanks,  containers  or  other  non- 
land-based  units  as  a  part  of  cleanup. 
The  Agency  is  finalizing  these 
provisions  as  proposed. 

Most  commenters  also  supported  the 
proposed  exemption  to  allow  placement 
in  a  CAMU  of  intact  or  substantially 
intact  containers  excavated  during 
cleanup.  One  commenter  opposed  this 
approach.  After  evaluating  these 
comments,  the  Agency  has  decided  to 

promulgate  the  exemption  for  intact  or 

substantially  intact  containers  as 

proposed,  as  discussed  below. 

a.  hitact  and  Substantially  Intact 
Containers  Excavated  during  Cleanup 
Are  CAMU-Eligible 

In  developing  the  proposed 
exemption  allowing  placement  in  a 
CAMU  of  intact  and  substantially  intact 
containers  excavated  during  cleanup. 
EPA  reflected  the  concerns  of  many 
st^eholders  that  excluding  buried 
containers  might  create  a  disincentive  to 
their  excavation  and  would  raise 
practical  implementation  issues.  While 
off-site  management  may  be  chosen  for 
these  containers  in  many  cases,  in  other 
cases  (for  example,  where  the  waste  in 
intact  containers  differs  little  from  other 
remediation  waste  at  the  site,  or  where 


off-site  management  is  difficult  to 
arrange  for),  it  may  be  sensible  for  the 
Regional  Administrator  to  consider  on- 
site  treatment  and  disposal  options 
chosen  as  part  of  the  CAMU  process.  As 
explained  in  the  preamble  to  the 
proposal,  buried  containers  will 
typically  be  much  more  difficult  to 
assess  and  manage  than  those  found 
above  ground  and  could  complicate, 
and  potentially  slow  cleanup,  as  well  as 
possibly  create  an  incentive  not  to 
excavate  the  container  in  the  first  place 
(65  FR  51087,  August  22,  2000).  For 
these  reasons,  the  Agency  proposed  to 
allow  intact  and  substantially  intact 
containers  (and  the  wastes  they  may 
contain)  excavated  during  cleanup  to  be 
placed  in  CAMUs.  (Interpretations  of 
"intact,"  "substantially  intact,"  and 
"excavated  during  cleanup"  are 
discussed  below.) 

Most  commenters  supported  this 
approach.  One  commenter  opposed  the 
approach,  arguing  generally  that,  if  a 
container  (or  tank— see  discussion 
below)  is  excavated  and  it  is  intact, 
there  is  no  re^on  that  the  waste  it 
contains  should  not  be  subject  to  normal 
RCRA  Subtitle  C  requirements  and  the 
waste  should  not  be  disposed  of  in  a 
CAMU.  Focusing  on  tanks  only, 
however,  the  commenter  argued  that 
requiring  RCRA  Subtitle  C  management 
would  not  create  an  incentive  to  leave 
buried  tanks  unexcavated  on  site 
.  (potentially  to  leak);  presumably, 
therefore,  the  commenter  would  also 
disagree  with  EPA  that  excluding  buried 
containers  fit)m  CAMU  eligibility  might 
also  act  as  a  disincentive  to  excavation. 
The  commenter  was  also  not  persuaded 
by  EPA's  concerns  for  practical  issues  of 
implementation,  arguing  that  if  a 
container  is  still  intact  after  excavation, 
it  should  be  managed  under  normal 
RCRA  Subtitle  C  requirements. 

As  discussed  in  the  proposal,  the 
Agency  agrees  that,  as  a  matter  of 
practice,  site-specific  remedy  decisions 
will  often  include  off-site  management 
under  the  RCRA  Subtitle  C  requirements 
for  intact  containers  (and  the  wastes 
they  may  hold)  excavated  during 
cleanup  (65  FR  51087,  August  22,  2000). 
EPA's  analysis  of  CAMUs  approved 
under  the  1993  CAMU  rule  shows  no 
evidence  that  waste  in  intact  containers 
has  been  placed  in  CAMUs  (65  FR 
51086-51087.  August  22,  2000  and 
CAMU  Site  Background  Document).  The 
Agency,  however,  does  not  agree  that  it 
should  categorically  exclude  placement 
of  intact  containers  in  CAMUs. 

First,  EPA  continues  to  believe  that  a 
blanket  requirement  excluding 
"substantially  intact "  excavated 
containers  from  placement  in  a  CAMU 
could  act  as  a  disincentive  for 
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excavation  of  the  containers  in  the  first 
place.  Buried  containers  are  similar  to 
other  buried  wastes  in  that  facility 
owners/operators  will  often  be  under  no 
obligation  to  excavate  them;  if  removal 
automatically  triggers  RCRA  Subtitle  C 
land  disposal  restrictions,  minimum 
technology  requirements,  and  similar 
obligations — Iracause  placement  in  a 
CAMU  is  not  allowed— the  RCRA 
Subtitle  C  disincentives  for  excavation 
might  be  considerable.  EPA  is 
concerned  therefore,  that  prohibiting 
placement  of  these  wastes  in  a  CAMU — 
regardless  of  the  site-specific 
circumstances — could  discourage 
a^ressive  cleanups. 

EPA  also  believes  the  commenter 
imderestimates  the  practical  difficulties 
that  could  arise.  As  explained  in  the 
preamble  to  the  proposal,  buried 
containers  "will  typically  be  much  more 
difficult  to  assess  and  manage  than 
those  found  above  ground"  (65  FR 
51087,  August  22,  2000).  Fot  example, 
buried  containers  are  more  likely  to  be 
damaged  or  deteriorating  than 
containers  stored  above-groimd  (for 
example,  because  of  the  burial  process 
and  conditions),  and  therefore  questions 
as  to  whether  a  container  is  or  is  not 
"substantially  intact"  are  much  more 
likely  to  arise.  EPA  believes  that 
attempts  to  resolve  such  questions  at  a 
specific  site  might  lead  to  fruitless 
argument,  would  imnecessarily  distract 
firom  the  focus  on  the  most  effective 
remedial  strategies  at  the  site,  and 
therefore  might  delay  cleanup. 
Furthermore,  as  the  commenter 
acknowledges,  removal  of  "intact" 
containers  may  be  dangerous,  or  it  may 
be  technically  challenging.  In  such 
cases,  as  another  commenter  observed, 
the  most  prudent  approach  might  be  to 
remove  the  container's  contents  and 
place  them  in  a  CAMU  before 
excavation  of  the  container  is  attempted. 
Prohibiting  placement  of  wastes  in 
"intact"  containers  in  CAMUs  could 
discourage  this  practice. 

More  generally,  it  will  typically  be 
easy  for  remediators  to  identify  and  plan 
for  intact  containers  that  are  on  the 
surface  before  a  cleanup  begins,  while 
buried  containras  will  often  not  be 
discovered  until  an  excavation  is  on- 
going. At  that  point,  it  will  be 
potentially  much  more  disruptive  to 
cleanups  if  operations  have  to  stop  for 
a  judgment  on  intactness  and  to  arrange 
for  off-site  disposal.  Yet  this  process 
may  be  unnecessary  (for  example,  where 
only  a  few  containers  are  involved  and 
they  contain  the  same  waste  that  is 
being  placed  in  the  CAMU). 

For  these  reasons,  EPA  is  finalizing 
the  inclusion  of  intact  and  substantially 
intact  buried  containers  among  CAMU- 


eligible  wastes,  as  proposed.  By 
allowing  intact  and  substantially  intact 
containers  (and  the  wastes  they  may 
hold)  that  are  excavated  during  cleanup 
to  be  placed  in  CAMUs,  the  Agency 
believes  it  will  reduce  the  likelihood 
that  the  CAMU  amendments  would 
create  disincentives  to  excavation  of 
buried  containers  and  their  contents.  As 
discussed  inthe  proposal,  the  Agency  is 
less  concerned  that  these  disincentives 
will  be  created  for  intact  or  substantially 
intact  above-ground  containers,  tanks  or 
other  non-land-based  imits,  because 
these  units  are  much  easier  to  assess 
and  manage  in  accordance  with  RCRA 
Subtitle  C  requirements  for  as-generated 
wastes  (65  FR  51087,  August  22,  2000). 
For  these  reasons,  the  Agency  is 
finalizing  the  provisions  allowing  intact 
or  substantially  intact  containers 
excavated  during  cleanup  to  be  placed 
in  CAMUs  as  proposed. 

b.  Extension  of  Approach  to  Buried 
Containers  to  Include  Bmied  Tanks 

EPA  specifically  requested  comment 
on  whether  the  proposed  exemption  for 
buried  containers  that  are  excavated 
during  the  course  of  cleanup  should 
also  apply  to  buried  tanks  (65  FR  51087, 
August  22,  2000).  The  Agency  received 
similar  comments  on  the  issue  of 
allowing  placement  in  a  CAMU  of  tanks 
excavated  during  cleanup  as  it  did  on 
the  exemption  for  containers  excavated 
during  cleanup:  most  commenters 
supported  CAMU  eligibility  for  intact 
and  substantially  intact  taiiks  excavated 
during  cleanup;  one  commenter 
opposed  CAMU  eligibility,  arguing 
that — if  substantially  intact — tanks  (and 
the  wastes  they  may  hold)  are  more 
appropriately  managed  under  the  RCRA 
Subtitle  C  requirements  ior  as-generated 
wastes. 

After  evaluating  these  comments,  the 
Agency  is  persuaded  by  the  view  of 
commenters  that  intact  and 
substantially  intact  tanks  excavated 
during  cleanup  should  be  addressed  in 
the  same  way  as  intact  and  substantially 
intact  containers  excavated  during 
cleanup.^3  The  Agency  has  reached  this 
conclusion  based  primarily  on  three 
considerations.  First,  as  with  buried 


>3  Note  that  products  and  waste  in  operating 
underground  storage  tank  systems  would  not  be 
CAMU-eligible  under  today's  approach.  This  is 
because  operating  underground  storage  tank 
systems  are  considered  part  of  on-going  industrial 
operations  at  a  facility.  They  are  addressed  by 
today's  proposal  in  the  same  way  as  operating  waste 
piles  and  other  non-permanent  land-based  imits. 
That  is,  waste  removed  from  such  systems  is 
generally  not  considered  waste  managed  for 
implementing  cleanup  and  is  not  CAMU-eligible. 
Environmental  media  and  debris  contaminated  by 
releases  from  such  systems  is,  if  excavated, 
considered  managed  for  implementing  cleanup  and 
is  CAMU-eligible. 


containers,  facility  owners/operators 
will  often  have  the  option  of  leaving 
btuied  tanks  in  place  diuing  a  cleanup 
action.  Therefore,  as  commenters 
pointed  out,  the  disincentives  to 
excavation  (or  aggressive  remediation) 
that  application  of  RCRA  Subtitle  C 
requirements  for  as-generated  wastes 
can  impose  on  cleanup  will  apply  to 
both  buried  tanks  and  buried  containers. 
As  discussed  throughout  the  proposal 
and  today's  rulemaking,  the  primary 
purpose  of  CAMUs  is  to  remove  these 
disincentives.  Second,  the  same 
practical  difficulties  that  apply  to 
excluding  buried  containers  fi-om 
CAMU-eUgibility  (discussed  above) 
apply  equally  to  buried  tanks.  Third,  as 
discussed  in  the  proposal,  it  could  be 
difficult  in  burial  situations  to  always 
distinguish  between  tanks  and 
containers — a  point  seconded  by  one  set 
of  commenters.  In  the  regulation  of  as- 
generated  wastes,  regulators  and  facility 
owners/operators  sometimes  engage  in 
lengthy  discussions  over  whether  a 
paiticiilar  storage  unit  is  a  "tank"  or  a 
"container';  thesd  discussions  could  be 
considerably  more  complicated  in  the 
case  of  excavated  "units"  containing 
wastes,  particularly  if  the  original 
function  or  use  of  the  unit  is  not  clear 
(e.g.,  at  the  time  it  was  being  used,  was 
the  imit  "portable"— making  it  a 
"container"  imder  §  260.10 — or 
"stationary"— making  it  a  "tank").  Thus, 
extending  the  container  approach  to 
tanks  furOiers  EPA's  objective  of 
eliminating  £rom  the  cleanup  context 
distinctions  that  serve  a  useful  purpose 
for  management  of  as-generated 
hazardous  waste,  but  that,  in  a  cleanup 
context,  distract  from  the  overall 
objective  of  achieving  cleanups  without 
adding  sigmficant  value. 

Furtnermore,  as  discussed  in  the 
proposal,  any  material  foimd  in  tanks 
(or  containers)  after  excavation  must 
meet  the  new  CAMU  treatment 
requirements,  ensuring  that  any 
principal  hazardous  constituents  are 
adequately  treated  so  as  to  ensure 
protection  of  human  health  and  the 
environment  (65  FR  51087,  August  22, 
2000).  The  CAMU  treatment 
requirements  are  discussed  later  in 
today's  rulemaking. 

c.  Interpretations  of  "Intact  or 
Substantially  Intact,"  "Found  During 
Cleanup"  and  "Excavated  During 
Cleanup" 

Today's  exemption  from  the 
prohibition  on  placement  of  containers 
in  CAMUs  applies  to  "intact  or 
substantially  intact"  tanks  and 
containers  diat  are  "excavated  during 
cleanup."  "Intact"  and  '"substantially 
intact"  continue  to  have  the  meanings 
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discussed  in  the  proposal.  That  is,  intact 
or  substantially  intact  containers,  tanks, 
and  other  non-land-based  units  can  be 
removed  without  likelihood  of  a 
significant  release.  Minor  imperfections 
should  not  prevent  a  unit  from  being 
considered  "intact"  (65  FR  51087. 
August  22,  2000).  Commenters  who 
addressed  this  issue  supported  this 
approach. 

One  commenter  asked  for  clarification 
of  the  distinction  between  the  phrases 
"found  during  cleanup"  and  "excavated 
during  cleanup."  As  discussed  in  the 
proposal,  "found  during  cleanup"  refers 
to  wastes  being  addressed  in  the  context 
of  cleanup,  as  opposed  to  as-generated 
wastes  that  may  also  be  stored  at  a  site 
undergoing  cleanup.  It  is  the  phrase 
"excavated  during  cleanup,"  not  the 
phrase  "foimd  during  cleanup."  that 
defines  whether  waste  in  a  tank, 
container,  or  similar  unit  is  CAMU 
eligible.  Waste  "found  during  cleanup" 
might  include  waste  in  intact  and 
substantially  intact  containers,  tanks,  or 
similar  imits  that  are  above  groimd  (e.g.. 
in  an  old  warehouse)  as  well  as  wastes 
that  are  buried.  Wastes  in  the  above 
groiuid  units  would  not  be  CAMU 
eligible.  Only  the  wastes  in  intact  and 
substantially  intact  containers,  tanks,  or 
similar  units  that  were  Jjiuied  and  are 
"excavated  during  cleanup"  are  CAMU 
eligible.  "Excavated"  is  intended  to 
have  its  normal  meaning  of  "imearthed" 
or  "dug  up." 

d.  Placement  of  "Historic  Wastes"  in 
CAMUs 


In  the  proposal  (65  FR  51087),  the 
Agency  also  discussed  the  CAMU- 
eligibility  of  historic  wastes  left  onsite 
in  units  that  arguably  could  meet  the 
definition  of  either  a  land-based  unit  or 
a  "tank."  Under  today's  rulemaking,  as 
under  the  proposal,  historic  wastes 
woidd  be  CAMU-eligible  if  they  are 
found  in  a  land-based  imit  and  managed 
for  implementing  cleanup.  In  the 
proposal,  EPA  identified  wastes  at 
manufactured  coal  gas  production 
facilities  as  an  example  of  "historic" 
wastes  (although  the  Agency  also  noted 
that  these  wastes  would  not  be 
hazardous  under  the  TCLP).  These 
facilities  often  have  old  "gas  holders" 
that  contain  historic  coal  gas 
manufacturing  wastes.  In  most  cases, 
such  units  would  be  considered  land- 
based  units  under  RCRA  (e.g.,  old 
building  foundations,  which  are 
analogous  to  concrete  vaults),  and  the 
wastes  would  be  CAMU-eligible.  EPA  is 
also  aware  that  some  facilities  have  old 
units  that  have  not  been  used  in  decades 
that  would  arguably  meet  the  definition 
of  a  tank,  and  therefore  would 
potentially  not  be  CAMU-eligible.  If 


such  a  unit  were  a  tank  and  it  was 
buried,  then  it  and  the  waste  it 
contained  would  be  CAMU-eligible.  If 
the  "historic"  tank  were  not  bviried,  the 
rule  requires  that  the  Regional 
Administrator  determine  whether  it  is 
intact  or  substantially  intact  to  decide 
whether  the  waste  is  CAMU-eligible.  In 
some  cases,  given  the  age,  construction, 
and  size  of  such  units,  the  Agency 
believes  that  it  would  be  reasonable  to 
assume  that  the  units  are  not 
substantially  intact.  As  a  result,  waste 
removed  from  the  imits  would  be 
CAMU-eligible  (65  FR  51087.  August 
22,  2000).  In  other  cases,  historic  units 
would  be  considered  land-based  units 
under  RCRA  (e.g..  old  building 
foundations),  and  the  waste  would  not 
be  excluded  from  CAMU  eligibility. 
Commenters  supported  this  approach. 

5.  Limited  Use  of  Nonhazardous  "As- 
Generated"  Waste  in  CAMUs  (40  CFR 
264.552(a)(l)(iii)) 

EPA  believes  that,  as  a  general  matter, 
it  is  not  appropriate  to  manage  as- 
generated  waste  in  CAMUs.  This 
longstanding  position  was  discussed  in 
the  preamble  to  the  1993  CAMU 
regulations  (58  FR  8658  and  8664. 
February  16. 1993),  in  the  proposal  to 
this  rulemaking  (65  FR  51085  and 
51086,  August  22.  2000)  and  in  the 
section  on  "as-generated  vs.  cleanup 
wastes"  above.  At  the  same  time,  the 
Agency  acknowledges  that  there  are 
accepted  practices  where  nonhazardous 
as-generated  wastes  are  used  in  cleanup 
remedies.  The  new  language  on  as- 
generated  waste  added  to  the  CAMU- 
eligible  waste  definition,  however, 
would  expressly  prohibit  these  practices 
in  CAMUs.  EPA  proposed,  therefore. 
that  Regional  Administrators  might 
allow  placement  of  nonhazardous  as- 
generated  cleanup  waste  in  a  CAMU 
when  such  waste  is  being  used  to 
facilitate  treatment  or  the  performance 
of  the  CAMU.  Commenters  supported 
this  approach,  and  the  Agency  is 
finalizing  this  provision  as  proposed. 

As  discussed  in  the  proposal,  the 
Agency  is  aware  of  two  common 
practices  that  use  nonhazardous  as- 
generated  wastes  to  facilitate  treatment 
of  cleanup  wastes  or  the  performance  of 
waste  disposal  units.  The  first  praciice 
is  to  use  fly  ash  or  cement  kiln  dust 
(CKD)  or  similar  materials  as 
stabilization  agents  to  reduce  leaching 
of  metals  from  metal-bearing  wastes. 
The  second  practice  is  to  use  similar 
agents,  such  as  coal  combustion  wastes, 
to  provide  increased  structural  stability 
for  wastes,  such  as  sludges,  that  do  not 
have  sufficient  strength  to  bear  their 
own  weight  t)r  the  additional  weight  of 
a  cap  widiout  risk  of  failure.  Such 


practices  facilitate  treatment  or  the 
performance  of  the  CAMU  and  are 
within  the  meaning  of  today's 
exemption  for  placement  of 
nonhazardous  as-generated  wastes. 

EPA  requested  comment  on  whether 
Regional  Administrators  should  also 
have  the  discretion  to  allow  placement 
of  hazardous  as-generated  waste  in  a 
CAMU  if  such  placement  would 
facilitate  treatment  or  the  performance 
of  the  CAMU  (65  FR  51086,  August  22. 
2000).  Most  commenters  did  not  address 
this  issue.  One  commenter  did  suggest, 
however,  that  Regional  Administrators 
should  have  the  discretion  to  allow  such 
placement.  The  commenter  offered,  as  a 
hypothetical  example,  the  situation 
where  the  corrosive  properties  of  an 
otherwise  hazardous  waste  might  be 
useful  in  stabilizing  other  materials. 
EPA  carefully  evaluated  this  comment. 
At  this  time,  the  Agency  is  not 
persuaded  to  allow  placement  of 
hazardous  as-generated  waste  in 
CAMUs.  The  Agency  is  concerned  that 
such  an  approach  might  weaken  the 
distinction  between  wastes  generated 
from  ongoing  industrial  operations  and 
wastes  managed  for  implementing 
cleanup  and  does  not  believe  the 
appropriateness  of  such  a  provision  has 
been  demonstrated  by  one  hypothetical 
example.  At  the  same  time,  EPA 
acknowledges  that  there  may  be 
individual  cases  where  placement  of  as- 
generated  hazardous  waste  in  a  CAMU 
could  safely  facilitate  a  remedy.  If 
experience  shows  that  the  absolute 
prohibition  on  placement  of  as- 
generated  hazardous  waste  in  CAMUs  is 
counterpnxluctive,  the  Agency  may 
revisit  the  issue  in  the  future. 

Although  EPA  is  not  allowing 
placement  of  hazardous  as-generated 
waste  in  CAMUs.  the  Agency— as 
commenters  pointed  out — has  sought  to 
encourage  the  use  of  materials  such  as 
cement  kiln  dust  and  coal  combustion 
wastes  to  facilitate  treatment  or 
performance  of  disposal  units,  and  it 
would  consider  these  to  be  legitimate 
uses  of  such  secondary  materials.  Their 
use  in  a  CAMU  would  be  allowed. 

C.  Discretionary  Kickout  (40  CFR 
264.552(a)(2)) 

The  RCRA  Subtitle  C  regulations 
ensure  that  hazardous  wastes  are 
handled  according  to  stringent  national 
standards.  As  discussed  in  the  1993 
CAMU  rule  and  in  the  proposal  to 
today's  rulemaking,  these  requirements, 
when  applied  to  existing  contamination 
problems,  can  provide  a  strong 
incentive  for  leaving  wastes  in  place  or 
for  selecting  remedial  approaches  that 
minimize  regulation  under  RCRA 
Subtitie  C.  In  the  1993  CAMU  rule  and 
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in  these  amendments,  EPA's  primary 
purpose  is  to  provide  appropriate 
opportunities  to  tailor  the  RCRA 
Subtitle  C  standards  to  provide  better 
incentives  to  manage  hazardous  wastes 
during  cleanup.  At  the  same  time,  EPA 
does  not  want  the  CAMU  regulations  to 
reward  facility  owners  for  non- 
compliance with  applicable  RCRA 
Subtitle  C  requirements  for  as-generated 
wastes. 

All  facility  owners/operators  are 
legally  obligated  to  make  themselves 
aware  of  and  comply  with  applicable 
RCRA  Subtitle  C  requirements.  To 
ensure  that  the  CAMU  rules  do  not 
create  any  incentive  to  mismanage  as- 
generated  wastes  (e.g.,  to  create  a 
remediation  waste  eligible  for 
management  in  a  CAMU),  or  do  not 
reward  past  non-compliance,  EPA 
proposed  that  a  Regional  Administrator 
might  disallow  the  management  of 
CM^-eligible  waste  in  a  CAMU  where 
he  or  she  has  or  receives  information 
that  such  wastes  have  not  been  managed 
in  compliance  with  applicable  land 
disposal  treatment  standards  of  40  CFR 
part  268,  or  applicable  40  CFR  part  264 
or  part  265  unit  design  requirements,  or 
that  noncompliance  with  other 
applicable  RCRA  requirements  likely 
contributed  to  the  release  of  the  waste. 
This  is  referred  to  as  the  "discretionary 
kickout"  provision. 

EPA  received  numerous  comments  on 
the  discretionary  kickout  provision. 
Some  commenters  strongly  supported 
the  provision  and  thought  it  should  be 
expanded.  Other  commenters 
questioned  the  need  for  the  provision  at 
all  and  expressed  concern  over  how  the 
provision  might  be  implemented.  As 
discussed  below,  EPA  was  not 
persuaded  that  the  scope  of  the 
discretionary  kickout  provision  should 
be  expanded  or  reduced.  The  Agency 
continues  to  believe  that  the 
discretionary  kickout  provision  strikes  a 
reasonable  balance  between  fiacilitating 
cleanups  through  CAMUs  and  ensuring 
that  facility  owners  are  not  rewarded  for 
improper  waste  management.  EPA, 
therefore,  is  finalizing  the  discretionary 
kickout  provision  as  proposed,  and  as 
discussed  below. 

As  mentioned  above,  several 
commenters  strongly  supported  the 
discretionary  kickout  provision  and 
thought  it  should  be  expanded.  One 
group  of  commenters  suggested  that  the 
discretionary  kickout  should  generally 
be  applied  to  wastes  previously 
managed  in  violation  of  major  RCRA 
requirements  and  ideally  should  be 
made  mandatory  at  least  with  respect  to 
the  non-compl)ring  owner/operator  and 
affiliated  parties.  Similarly,  other 
commenters  argued  that  the 


discretionary  kickout  provision  should 
be  expanded  to  give  Regional 
Administrators  die  discretion  to  exclude 
CAMU-eligible  wastes  from 
management  in  a  CAMU  imder 
circiunstances  other  than  those  outlined 
in  the  proposal  in  order  to  support  more 
stringent  state  requirements  and  state 
risk-based  cleanup  evaluations. 

The  Agency  carefully  evaluated  these 
comments.  As  discussed  in  the 
proposal,  EPA  wants  to  be  siue  that  the 
CAMU  regulations  do  not  create 
incentives  for  noncompliance,  whether 
the  noncompliance  is  intentional  to  take 
advantage  of  the  CAMU  rule 
requirements  or  is  the  result  of  careless 
management  practices  (65  FR  51088, 
August  22,  2000).  The  Agency  also 
believes  that  it  will  generally  be  most 
appropriate  to  apply  the  discretionary 
kickout  to  owners/operators  (or 
affiliated  parties)  who  are  responsible 
for  acts  of  noncompliance  rather  than 
subsequent  owners/operators  or 
government  agencies  conducting  the 
cleanup.'* 

The  Agency  is  not,  however, 
persuaded  that  the  discretionary  kickout 
provision  should  be  made  mandatory 
with  respect  to  such  owner/operators. 
The  circumstances  where 
noncompliance  may  have  led  to  a 
release  will  be  varied,  and  EPA  believes 
it  would  be  a  mistake  to  automatically 
eliminate  the  possibility  of  a  CAMU  in 
such  cases,  even  where  the  entity 
conducting  the  cleanup  is  responsible 
for  the  original  noncompliance.  In  many 
cases,  CAMUs  may  allow  remedial 
alternatives  that  all  parties  agree  are 
most  appropriate  for  a  site — for 
example,  they  might  facilitate  a 
treatment  alternative  where,  without  a 
CAMU,  the  most  likely  alternative  might 
be  capping  in  place  without  treatment. 
In  other  cases,  a  compromise  remedial 
alternative  established  through  a  CAMU 
might  allow  a  protective  remedy  to 
move  forward  promptly,  avoiding  years 
of  contention  and  litigation.  Finally, 
EPA  believes  that  making  the 
discretionary  kickout  mandatory  would 
inevitably  move  discussions  about 
CAMUs  away  from  the  question  of  what 
type  of  remedy  is  most  appropriate  for 
a  site  and  toward  questions  surrounding 
the  exact  set  of  circiunstances  of  past 
waste  disposal  and  management, 
whether  specific  management  practices 
did  or  did  not  involve  a  violation,  and 
whether  a  release  occurred  as  a  resiUt  of 


'*  Indeed,  as  discussed  in  the  proposal.  EPA 
generally  would  not  exercise  its  discretion  to 
disallow  placement  of  CAMU-eligible  wastes  in  a 
CAMU  when  the  entity  applying  for  the  CAMU  is 
not  the  same  as  or  affiliated  with  the  entity  that 
mishandled  the  waste  (65  FR  51089,  August  22, 
2000). 


past  management  before  or  after  the 
present  owner  held  the  property.  In 
other  words,  it  might  imdercut  the 
objectives  of  developing  protective 
remedies  and  avoiding  wasteful 
disputes  over  ancillary  issues.  In  such 
cases,  action  on  a  CAMU  (and  more 
broadly  on  a  cleanup)  might  be  put  on 
hold  until  all  these  issues  were 
resolved. 

EPA  remains  convinced  that  the 
discretionary  kickout  provision  will  be 
an  important  tool,  especially  where 
violations  are  clear,  or  there  are 
indications  of  intentional 
noncompliance.  However,  for  the 
reasons  discussed  above,  the  Agency 
has  determined  that  making  the 
discretionary  kickout  mandatory — and 
thereby  removing  any  discretion  from 
overseeing  agencies — would  be 
counterproductive  by  increasing  the 
transaction  costs  associated  with 
CAMUs,  resulting  in  the  potential  delay 
of  cleanups,  and,  in  some  cases, 
precluding  the  most  effective  remedy  for 
a  Site.  Instead,  the  Agency  continues  to 
believe  that  the  Regional  Administrator 
should  have  the  flexibility  to  consider 
both  the  significance  of  the  violation  at 
issue  and  other  site-sp>ecific  factors  (see 
discussion  of  site-specific  factors, 
below)  when  mal^ng  a  determination  as 
to  whether  to  exercise  the  discretionary 
kickout  provision. 

The  Agency  is  also  not  persuaded  that 
the  language  of  the  discretionary 
kickout  provision  needs  to  be  changed 
in  order  to  accommodate  more  stringent 
state  approaches.  Under  RCRA  section 
3009,  states  are  not  restricted  from 
establishing  state  regulations  that  are 
more  stringent  than  the  federal  RCRA 
Subtitle  C  regulations.  This  would 
include  state  provisions  to  restrict 
additional  wastes  frt)m  being  placed  in 
CAMUs  and  provisions  to  establish 
additional  circumstances  under  which 
wastes  that  woidd  otherwise  be  CAMU- 
eli^ble  may  not  be  placed  in  a  CAMU. 

Other  commenters  questioned  the 
need  for  the  discretionary  kickout 
provision  and  expressed  concern  over 
its  implementation.  One  group  of 
commenters  expressed  the  view  that  the 
discretionary  kickout  provision  could 
have  untoward  effects  on  cleanups,  and 
that  other  mechanisms  and  incentives 
exist  that  would  adequately  promote 
compliance  with  RCRA  Subtitle  C 
standards  (e.g.,  enforcement  action 
against  the  violations).  This  group  also 
suggested  that  if  the  discretionary 
kickout  provision  is  retained:  (1)  It 
should  be  limitednn  all  cases  to 
situations  where  noncompliance  "likely 
contributed  to  the  release  of  the  waste" 
and,  in  the  case  of  LDR  requirements,  it 
should  be  limited  to  instances  of 
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noncompliance  with  the  prohibition 
against  actual  land  disposal  without 
required  treatment  (i.e.,  not  to  thexither 
related  requirements  of  40  CFR  part 
268);  (2)  the  Agency  should  designate 
additional  illustrative  factors  that 
Regional  Administrators  should 
consider  when  deciding  whether  to 
exercise  the  kickout,  including  "(i) 
whether  the  violation  was  a  substantial 
factor  that  likely  contributed  to  the 
release  of  the  waste,  (ii)  the  impact  or 
likely  impact  of  the  release  in 
comparison  to  other  releases  that  may 
have  contributed  to  the  need  for 
cleanup,  and  (iii)  whether  the  violation 
was  intentional;"  and  (3)  the  Agency 
should  establish  a  fair  and  responsible 
process  to  ensure  that  discretionary 
kickout  decisions  are  properly  made  by 
overseeing  agencies. 

The  Agency  understands  that  most 
facility  owners/operators  are 
conscientious  and  are  making  their  best 
efforts  to  understand  and  comply  with 
applicable  environmental  requirements; 
however,  the  Agency  is  not  persuaded 
that  the  discretionary  kickout  provision 
should  be  eliminated  on  that  basis.  EPA 
agrees  that  other  mechanisms— e.g., 
enforcement  mechanisms — also  promote ' 
compliance,  but  the  Agency  continues 
to  believe  that  the  discretionary  kickout 
provision  is  important  to  ensiue  that 
facilities  do  not  benefit  inappropriately 
fit)m  non-compliance.  As  discussed 
above,  the  Agency  continues  to  believe 
that  the  discretionary  kickout  provision 
represents  a  reasonable  balance  between 
facilitating  cleanups  with  CAMUs  and 
maintaining  incentives  for  waste 
minimization  and  proper  waste 
management  in  the  first  instance.  The 
discretionary  kickout  provision  will 
play  an  important  role  in  maintaining 
that  balance  because  it  provides  a 
significant  incentive  to  owners/ 
operators  to  manage  as-generated 
hazardous  waste  properly.  A  facility 
owner/operator  who  imderstands  that 
the  Regional  Administrator  may  deny,  at 
his  or  her  discretion,  placement  of 
otherwise  CAMU-eligible  waste  in  a 
CAMU  based  on  relevant 
noncompliance  may  focus  more  closely 
on  safe  management  of  the  waste  in  the 
first  place. 

The  Agency  is  also  not  persuaded  that 
the  discretionary  kickout  provision 
should  be  changed  to  limit  its 
application,  in  the  case  of  LDRs  and 
design  standards,  to  situations  where 
the  noncompliance  "specifically 
contributed  to  the  release  of  the 
wastes."  As  discussed  in  the  proposal, 
the  Agency  singled  out  LDRs  and  unit 
design  requirements  in  the  discretionary 
kickout  provision  because  they  are 
fundamental  RCRA  Subtitle  C 


requirements  aimed  at  preventing  or 
minimizing  releases  of  hazardous  waste 
(65  FR  51088,  August  22,  2000).  They 
are  also  provisions  from  which  CAMUs 
may  provide  relief.  EPA  appreciates  that 
commenters  would  prefer  for  the 
Agency  to  place  less  importance  on 
violations  of  these  key  requirements,  but 
commenters  failed  to  address  EPA's 
luiderlying  assumption — that 
substantive  violations  of  LDRs  and  unit 
design  standards  are  the  kinds  of  RCRA 
violations  that  are  likely  to  lead  to 
environmental  contamination — and 
therefore  the  Agency  is  unpersuaded  by 
their  argument  that  the  rule  should  not 
single  out  these  requirements  as  a  basis 
for  the  Regional  Administrator  to 
exercise  the  discretionary  kickout. 

EPA  believes  that  it  has  already  at 
least  partially  addressed  the 
commenter's  concern  that  the 
discretionary  kickout  provision  would 
be  exercised  for  non-germane  violations 
of  the  land  disposal  restrictions  or 
minimiun  technology  requirements.  The 
discretionary  kickout  provision,  as 
written,  focuses  on  the  substantive 
requirements  of  the  LDRs  and  unit 
design  standards.  Th^  Agency  notes  that 
it  specifically  highlighted  in  the 
proposal  that  "unit  design 
requirements"  refers  to  substantive 
design  standards,  such  as  the  tank 
design  standards  under  40  CFR  264.192 
or  the  design  requirements  for  waste 
piles  under  40  CFR  264.251  and  that 
maintenance  requirements,  such  as  the 
requirements  that  owners/operators 
inspect  tanks  under  40  CFR  264.195,  are 
not  "unit  design  requirements"  and  thus 
would  be  addressed  under  the  phrase 
"or  that  non-compliance  with  the  other 
applicable  RCRA  requirements  likely 
contributed  to  the  release  of  the  waste." 
(65  FR  51088,  August  22,  2000) 
Similarly,  the  element  of  the 
discretionary  kickout  provision  related 
to  the  LDR  requirements  is  limited,  as 
proposed,  to  noncompliance  with 
applicable  "land  disposal  treatment 
standards"  (emphasis  added).  The 
Agency  believes  that  this  clearly  refers 
to  land  disposal  without  required 
treatment.  Therefore,  EPA  has  already 
focused  the  discretionary  kickout 
provision  on  the  aspects  of  LDR 
requirements  and  imit  design  standards 
that  are  most  likely  to  be  related  to 
environmental  releases. 

The  Agency  does  believe  that  it  is 
reasonable  to  expect  the  Regional 
Administrator  to  consider  a  number  of 
factors  when  making  decisions  about 
whether  and  how  to  apply  the 
discretionary  kickout  provision.  As 
discussed  in  the  proposal,  the  Agency 
emphasizes  that  it  does  not  intend  to 
exercise  its  discretionary  kickout 


authority  in  every  instance  of 
noncompliance  with  LDR  treatment 
requirements  or  substantive  unit  design 
requirements.  The  Agency  expects  the 
Regional  Administrator  to  consider,  as 
appropriate,  the  significance  of  the 
violation  at  issue,  whether  it  was 
intentional,'^  facility  owner/operator 
has  a  history  of  violations,  the  extent  to 
which  it  likely  contributed  to  the  release 
of  the  waste,  and  the  likely  management 
approach  for  waste  excluded  from 
placement  in  a  CAMU,  among  other 
factors,  when  applying  the  discretionary 
kickout  provision. 

The  Agency  also  agrees  that  a  fair  and 
responsible  process  should  be  used  to 
make  decisions  about  applying  the 
discretionary  kickout  provision; 
however,  the  Agency  does  not  agree  that 
it  is  necessary  to  include  a  specific 
process  in  today's  rulemaking. 
Decisions  to  apply  the  discretionary 
kickout  provision  will  be  made  in  the 
context  of  CAMU  approvals,  using  the 
CAMU  approval  process,  which  relies 
on  existing  administrative  procedures 
(e.g.,  permitting  procedures)  augmented 
by  CAMU-specific  requirements  (i.e., 
public  notice  and  opportunity  for 
comment,  as  discussed  later  in  today's 
rulemaking)  to  review  and  make 
decisions  about  CAMU  applications. 
Therefore,  decisions  about  application 
of  the  discretionary  kickout  provision 
are  subject  to  review  in  accordance  with 
available  administrative  and  judicial 
review  procedures. 

D.  Information  Submission  (40  CFR 
264.552(d)) 

To  implement  the  more  specific 
requirements  for  identifying  wastes 
eligible  for  management  in  a  CAMU 
(discussed  above),  EPA  also  proposed  to 
define  more  specifically  the  types  of 
information  that  owners/operators  must 
submit  to  enable  the  Regional 
Administrator  to  designate  a  CAMU.  For 
wastes  proposed  for  placement  in  a 
CAMU,  the  Agency  proposed  that 
owners/operators  must  submit 
information,  unless  not  reasonably 
available,  on  (1)  the  origin  of  the  waste 
and  how  it  was  subsequently  managed 


'^This  is  not  to  say,  of  course,  that  an  intent  to 
violate  RCRA  has  to  be  present  where  the  kickout 
is  exercised.  As  EPA  stated  in  the  preamble  to  the 
proposed  rule.  "EPA  does  not  want  the  CAMIJ  to 
create  any  incentives  for  non-compliance,  whether 
intentional  to  take  advantage  of  alternate 
requirements  in  the  CAMU  rule,  or  as  result  of 
careless  management  practices  (which  could,  by 
example,  thereby  encourage  others  to  ignore 
applicable  requirements."  65  FR  51088.  EPA  does 
believe,  however,  that  intent  may  be  an  issue 
appropriate  for  the  RA  to  take  into  account  when 
deciding  whether  to  exercise  the  kickout  (for 
example,  in  a  situation  where  the  facility 
intentionally  mismanaged  waste  to  take  advantage 
of  the  flexibility  in  the  CAMU  rule). 
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(including  a  description  of  the  timing 
and  circumstances  surrounding  the 
disposal  and/ or  release),  (2)  whether  the 
waste  was  listed  or  identified  as 
hazardous  at  the  time  of  disposal  and/ 
or  release,  and  (3)  whether  the  waste 
was  subject  to  the  land  disposal 
requirements  of  40  CFR  part  268  at  the 
time  of  disposal  and/or  release. 

In  addition  to  general  comments  on 
the  information  requirements,  the 
Agency  specifically  requested  comment 
on  an  alternative  approach  to 
information  on  LDRs.  Specifically,  the 
Agency  asked  whether  it  should  require 
facility  owners/operators  to  submit 
information  on  whether  "the  disposal 
and/ or  release  of  the  waste  occurred 
before  or  after  the  LDR  requirements  of 
part  268  of  this  chapter  were  in  effect 
for  the  associated  listing"  rather  than 
whether  wastes  were  "subject  to  the 
land  disposal  restriction  requirements." 

The  Agency  is  promulgating  the 
information  requirement  on  waste  origin 
and  management,  the  information 
requirement  on  whether  wastes  were 
listed  or  identified  as  hazardous  at  the 
time  of  disposal  and/ or  release,  and  the 
standard  that  information  be  provided 
"imless  not  reasonably  available"  as 
proposed.  EPA  received  considerable 
comment  on  the  "reasonably  available" 
standard.  These  comments  are 
discussed  later  in  this  section.  EPA  did 
not  receive  comments  specifically  on 
the  other  two  terms.  After  evaluating 
comments  received  on  the  issue,  the 
Agency  has  chosen  to  finalize  its 
alternative  approach  to  the  information 
requirement  on  LDR  requirements,  as 
discussed  below. 

The  Agency  believes  that  requiring 
facility  owner/operators  to  submit 
factual  information  on  tJie  dates  of 
waste  disposal  and/or  release  relative  to 
the  effective  dates  of  LDR  requirements 
will  be  more  efficient  than  expecting 
owners/operators  to  make 
determinations  of  whether  wastes  were 
"subject  to"  LDR  requirements. 
Determinations  of  whether  wastes  are 
"subject  to"  LDR  requirements  can  be 
complex  (for  example,  as  one 
commenter  pointed  out,  the  question 
might  arise  as  to  whether  a  waste  was 
"prohibited"  or  "restricted"  under  the 
land  disposal  restrictions,  and  it  was  not 
clear  how  a  facility  owmer  should 
answer  the  "subject  to"  question  based 
on  the  answer).  In  contrast,  facility 
owners/operators  can  easily  compare 
the  timing  of  waste  disposal/release  to 
the  effective  dates  for  LDR  requirements 
(these  efiiective  dates  are  published  by 
the  Agency  in  40  CFR  part  268, 
Appendix  VD — Effective  Dates  of 
Surface  Disposal  Wastes  Regulated  in 
the  LDRs)  and,  using  this  information. 


the  Agency  can  make  any  necessary 
judgments  about  whether  wastes  were 
subject  to  LDR  requirements  at  the  time 
of  disposal  or  release.  Commenters  who 
addressed  this  issue  supported  the 
alternate  approach  to  providing 
information  on  LDRs. 

In  finalizing  the  alternate  approach  to 
information  on  LDRs,  EPA  is  making  a 
minor  clarifying  change  to  the  language 
discussed  in  the  proposal.  The 
alternative  language  for  40  CFR 
264.552(d)(2)  discussed  in  the  proposal 
would  have  required  facility  owners/ 
operators  to  provide  information  on 
whether  "the  disposal  and/or  release  of 
the  waste  occurred  before  or  after  the 
land  disposal  restriction  requirements  of 
part  268  of  this  chapter  were  in  effect 
for  the  associated  listing'  (emphasis 
added).  By  referring  explicitly  to  "the 
associated  listing,"  this  language  does 
not  address  information  requirements 
for  characteristic  wastes  (although, 
obviously,  for  characteristic  waste,  EPA 
would  expect  information  on  the  timing 
of  the  disposal  and/ or  release  compared 
to  the  effective  date  of  the  LDRs  for  the 
associated  characteristic).  To  address 
this  imprecision,  EPA  has  revised  the 
language  of  the  final  regidation  so  that 
it  clearly  covers  both  listed  and 
characteristic  wastes.  Under  the  new 
language,  facility  owners/operators  must 
submit  information  (imless  not 
reasonably  available)  on  whether  "the 
disposal  and/or  release  *  *  *  occurred 
before  or  after  the  land  disposal 
restrictions  *   *   *  were  in  effect  for  the 
waste  listing  or  characteristic" 
(emphasis  added). 

The  specific  information  now 
required  under  40  CFR  264.552(d)(1) 
though  (3)  covers  the  circumstances 
surroimding  the  origin  and  subsequent 
management  of  wastes  proposed  for 
placement  in  CAMUs.  The  information 
required  (unless  not  reasonably 
available)  under  40  CFR  264.552(d)(1) 
covers  waste  origins  and  past 
management  because  that  is  the 
information  the  Agency  needs  to 
distinguish  between  as-generated  and 
cleanup  wastes  and,  thus,  to  make 
decisions  about  CAMU  eligibility.  The 
Regional  Administrator  would  use  this 
information  for  the  purposes  of  deciding 
whether  the  waste  is  CAMU-eligible, 
including  whether  such  waste  is  one  for 
which  kickout  should  be  considered. 
The  information  required  (imless  not 
reasonably  available)  under  40  CFR 
264.552(d)(2)  and  (3)  speaks  to  whether 
wastes  proposed  for  placement  in  a 
CAMU  were  subject  to  RCRA  Subtitle  C 
requirements  and  whether  one  key 
requirement — the  land  disposal 
restrictions — was  in  effect  at  the  time  of 
release  or  disposal.  The  Agency  will  use 


this  information  to  make  decisions 
about  whether,  because  of  previous 
mismanagement,  the  discretionary 
kickout  provision  should  be  considered. 

The  Agency  emphasizes  that  the 
purpose  of  the  new  information 
submission  requirements  is  to  give 
Regional  Administrators  and  the  public 
information  necessary'  for  these  specific 
decisions.  Given  the  importance  of 
restricting  CAMUs  to  management  of 
legitimately  CAMU-eligible  waste  and 
the  need  for  overseeing  agencies  to 
properly  exercise  the  discretionary 
kickout  provision,  this  information  is 
important.  At  the  same  time,  the  Agency 
expects  that  information  collection  will 
be  focused  on  what  is  needed  to  allow 
informed  decisions  to  be  made  and  will 
avoid  the  collection  of  unnecessary 
information.  This  is  consistent  with  the 
Agency's  general  guidance  on  collection 
of  information  in  cleanup  situations. 
(See,  e.g.,  61  FR  19944.  May  1, 1996, 
where  EPA  observed  that  "poorly 
focused  investigations  can  become  a 
drain  on  time  and  resources  and,  in 
some  cases,  lumecessarily  delay 
remedial  actions"  and  encouraged 
program  implementers  and  facility 
owners/operators  to  use  a  variety  of 
mechanisms  to  focus  site  investigation 
activities.) 

EPA  emphasizes  that,  in  general, 
facility  owners/operators  will  already 
have  the  information  required  by  40 
CFR  264.552(d)(1)  through  (3)  prior  to 
requesting  approval  of  a  CAMU.  Where 
a  "CAMU  is  proposed  for  a  RCRA 
treatment,  storage  or  disposal  facility, 
information  on  the  origin  and  historical 
management  of  wastes,  and  on  the 
sources  and  causes  of  contamination, 
will  routinely  be  available  in  permit 
applications,  RCRA  Facility 
Assessments,  and  RCRA  Facility 
Investigations.  This  information  can . 
also  be  foimd  in  similar  dociunents 
prepared  under  other  cleanup  programs 
(e.g.,  preliminary'  assessments  and  site 
investigations  under  the  federal 
Superfund  program  or  remedial 
assessments  under  state  programs). 
Other  cleanup  documents,  such  as 
remedial  work  plans,  engineering 
reports,  and  analyses  of  remedial 
alternatives,  also  typically  include 
information  about  the  waste  origin  and 
historical  management.  Therefore,  EPA 
does  not  believe  that  providing  this 
information  will  be  burdensome  or  will 
require  a  special  exercise  in  information 
development.  Commenters  agreed. 
As  discussed  in  the  proposal,  if 
information  meeting  the  requirements  of 
40  CFR  264.552(d)(1)  through  (3f)  has 
been  submitted  to  the  Agency  in  the 
past  and  it  remains  timely  and  accurate, 
owners/operators  can  simply  identify 
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the  information  in  this  past  submittal. 
EPA  generally  would  not  expect 
ovtmers/operators  to  resubmit 
information  that  has  been  provided 
previously  (65  FR  51089,  August  22, 
2000).  Where  information  required 
under  40  CFR  264.552(e)(1)  through  (3) 
is  not  reasonably  available,  facility 
owners/operators  can  fulfill  these 
requirements  by  informing  EPA  of  the 
extent  of  their  knowledge  about  waste 
origin  and  history.  (See  discussion  of 
the  "reasonably  available"  standard, 
below.)  As  discussed  in  the  proposal, 
EPA  recognizes  that  there  will  be 
situations  where  information  on  the 
origins  of  contamination  or  the  past 
management  of  waste  will  simply  not  be 
reasonably  available.  For  example,  there 
will  be  situations  where  contamination 
cannot  be  linked  with  specific  waste 
management  activities  historically 
associated  vtrith  a  facility  (e.g., 
characteristically  hazardous  soil  not 
associated  with  any  hazardous  waste 
management  imit).  In  such  cases, 
facility  owners/operators  must  provide 
what  JLhey  know,  ff  the  information 
required  by  40  CFR  264.552(d)(1) 
through  (3)  is  not  reasonably  available, 
they  are  not  required  to  submit  it  (see 
discussion  at  65  FR  51090,  August  22, 
2000). 

Also  as  discussed  in  the  proposal, 
when  information  submitted  in 
response  to  the  requirements  of  40  CFR 
264.552(d)(1)  through  (3)  is  already  in 
the  Agency's  possession,  or  information 
brought  to  the  Regional  Administrator's 
attention  by  citizens  raises  significant 
concerns  about  waste  eligibility  or  past 
waste  management  practices,  the 
Agency  expects  the  Regional 
Administrator  shoidd,  where 
appropriate,  seek  additional,  reasonably 
available,  information  regarding  waste 
history  beyond  that  initially  submitted 
pursuant  to  §  264.552(d),  in  order  to 
make  properly  informed  decisions  about 
CAMU  eligibility  and  the  use  of  the 
discretionary  kickout  provision  (65  FR 
51090,  August  22,  2000).  Facility 
owners/operators  and  overseeing 
agencies  often  engage  in  a  series  of  back- 
and-forth  discussions,  information 
exchanges,  and  requests  for  additional 
information  throughout  the  CAMU- 
application  process.  While  sometimes 
necessary,  these  exchanges,  of  course, 
shoidd  be  focused  on  the  information 
needed  for  the  decision  at  hand  (e.g.,  for 
decisions  about  whether  waste  is  CAMU 
eligible)  and  shoiUd  avoid  the  collection 
of  information  not  necessary  to  inform 
or  siipport  the  decision  in  question. 


1.  "Unless  Not  Reasonably  Available" 
Standard 

As  explained  above,  the  information 
specified  in  40  CFR  264.552(1)  through 
(3)  is  required  "unless  not  reasonably 
available."  Under  this  standard  facility 
owners/operators  must  make  a  good 
faith  effort  to  gather  and  provide 
information  meeting  the  requirements. 
Also  as  explained  above,  the  Agency 
believes  that  most  owners/operators  will 
already  have  the  information  required 
by  40  CFR  264.552(d)(1)  through  (3)  as 
part  of  their  general  facility  records  or 
in  site  investigation  reports,  cleanup 
work  plans,  and  other  documents.  In 
instances  where  this  is  not  the  case,  the 
Agency  expects  that  facility  owners/ 
operators  will  be  able  to  gather  the 
information  from  existing  site-  and 
waste-specific  records.  As  discussed  in 
the  1998  Phase  IV  LDR  rule  establishing 
treatment  standards  for  contaminated 
soil,  such  site-  and  waste-specific 
records  generally  include  manifests; 
vouchers;  bills  of  lading;  sales  and 
inventory  records;  sampling  and 
analysis  reports;  accident,  spill 
investigation,  and  inspection  reports; 
enforcement  orders;  and  permits  (63  FR 
28619,  May  26,  1998).  Relevant 
information  might  also  be  obtained  by 
talking  with  current  and,  in  some  cases, 
former  employees,  particularly  where 
written  dociunentation  is  absent. 

The  Agency  received  a  number  of 
comments  on  the  "reasonably  available" 
standard.  In  particular,  some 
commenters  were  concerned  with  EPA's 
reference,  in  the  proposal,  to 
discussions  with  former  employees  (65 
FR  51090,  August  22,  2000).  These 
commenters  were  concerned  that  the 
Agency  might  expect  all  facility  owners/ 
operators  to  interview  former  employees 
as  part  of  a  good  faith  effort  to  meet  the 
"reasonably  available"  standard  and 
that  this  expectation  was  not,  in  fact, 
•  reasonable.  The  Agency  does  not  expect 
facility  owners/operators  to  have  to 
interview  former  employees  in  order  to 
meet  the  "reasonably  available" 
standard,  except  in  unusual 
circumstances.  The  Agency  also  agrees 
with  commenters  that,  in  general,  it  is 
not  reasonable  to  expect  facility  owners/ 
operators  routinely  to  contact  former 
employees  who  might  have  knowledge 
relevant  to  meeting  the  new  information 
submission  requirements,  solely  to  meet 
these  requirements.  Rather,  the  Agency 
expects  that  contacting  former 
employees  will  likely  not  be  necessary, 
because,  as  discussed  above,  facility 
owners/operators  will  already  have 
information  sufficient  to  meet  the  40 
CFR  264.552(d)(1)  through  <3) 
requirements.  Where  that  is  not  the 


case,  contact  with  former  employees 
themselves  would  be  subject  to  the  same 
"reasonably  available"  standard.  As 
discussed  above,  if  the  information 
required  by  40  CFR  264.552(1)  through 
(3)  is  not  reasonably  available,  facility 
owners/operators  do  not  have  to  provide 
it.  At  the  same  time,  the  Agency  rejects 
the  notion  that  it  is  categorically  "not 
reasonable"  to  contact  former 
employees.  For  example,  it  might  be 
reasonable  in  a  particular  case  for  a 
facility  owner/operator  to  contact  a 
former  plant  environmental  manager 
with  a  known  address  (or  one  that  can 
be  readily  located)  if  that  person  had 
information  about  waste  origin  or  past 
management  that  was  not  readily 
available  through  other  means. 

In  response  to  one  commenter,  EPA 
also  clarifies  that,  when  the  Agency  asks 
for  additional  information  under 
§  264.552(l)-(3),  beyond  what  was 
submitted  in  a  facility's  initial  CAMU 
application,  the  request  would  be 
limited  to  information  that  is 
"reasonably  available."  In  other  words, 
EPA's  authority  would  be  limited  to  the 
same  standard  that  pertains  to 
information  in  the  original  submission. 

2.  Application  of  New  CAMU 
Information  Submission  Requirements 
to  P-  and  U-Listed  Wastes 

In  the  proposal,  the  Agency  clarified 
application  of  the  new,  more  specific 
information  requirements  in  40  CFR 
264.552(d)  to  commercial  chemical 
products.  Because  there  is  often  the 
potential  for  confusion  aroimd 
commercial  chemical  products  and 
because,  as  discussed  above,  EPA  is 
promulgating  the  alternate  approach  to 
information  on  LDRs,  the  Agency 
discusses  the  issue  again  here.  For 
commercial  chemical  products,  40  CFR 
264.552(d)(2)  requires  that  facility 
owners  state  whether  the  listing 
associated  with  the  commercial 
chemical  product  was  in  effect  at  the 
time  the  commercial  chemical  product 
was  disposed  of  or  released.  EPA  has 
changed  the  language  from  the  proposal 
(as  discussed  above),  so  the  discussion 
of  previous  language  dealing  with 
commercial  chemical  products  in  the 
proposal  preamble  (65  m  51090)  is  no 
longer  relevant.  Under  the  approach  to 
40  CFR  264.552(d)(3)  promulgated 
today,  for  commercial  chemical 
products  facility  owners/operators  must 
indicate  whether  the  disposal  or  release 
took  place  before  or  after  the  effective 
date  of  the  prohibition  for  the  relevant 
P  or  U  listing. '6 


<*  As  explained  in  the  proposal,  commercial 
chemical  products  are  not  "wastes"  until  they  are 

Continued 
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3.  Interpretation  of  Genoral  CAMU 
Infbrmation  Submission  Performance 
Standard 

The  more  specific  information 
reqiiiiements  promulgated  today  do  not 
eliminate  the  general  information 
submission  p^formance  standard 
established  in  the  1993  CAMU  rule. 
Under  the  general  performance 
standard,  owners/operators  must 
provide  infbrmation  sufficient  to  enable 
Regional  Administrators  to  designate 
CAMUs  "in  accordance  with  the  criteria 
in  40  CFR  264.552."  As  discussed  in  the 
proposal,  despite  the  Agency's  use  of 
the  term  "criteria"  to  refer  to  the 
requirements  in  40  CFR  264.552(c)  in 
the  preamble  to  the  1993  CAMU  rule  (58 
FR  8671,  February  16. 1993),  EPA 
interprets  the  general  information 
performance  standard  to  require 
information  relating  to  all  aspects  of 
implementation  of  the  CAMU 
regulations  (65  FR  51090,  August  22. 
2000).  This  includes,  for  example, 
implementation  factors  that  are  not 
specifically  referenced  in  40  CFR 
264.552(c),  such  as  information  relating 
to  the  inclusion  of  a  regulated  unit  in  a 
CAMU  under  40  CFR  264.552(b). 

E.  Uquids  in  CAMUs  (40  CFR 
264.552(a)(3))  \ 

EPA  proposed  a  general  prohibition 
against  the  placement  of  liquids  in 
CAMUs.  with  an  exception  allowing 
placement  of  liquids  when  they 
facilitate  the  remedy  selected  for  the 
waste  being  managed  in  the  CAMU.  As 
discyssed  in  the  proposal,  EPA  believes 
that  the  general  l»sis  for  prohibiting  the 
placement  of  liquids  in  landfills — that 
liquids  fundamentally  increase  the  risk 
of  future  releases  fiom  the  landfill — also 
applies  to  CAMUs.  The  Agency  does  not 
believe  that,  in  general,  placement  of 
liquids  enhances  the  performance  of 
long-term  disposal  units  (65  FR  51091, 
August  22,  2000).  Commenters  generally 
supported  this  approach,  and  the 
Agency  is  promulgating  these 
provisions  as  proposed. 

EPA  is  promulgating  four  provisions 
related  to  the  placement  of  liquids  in 


discarded  or  intended  to  be  discarded  by  being 
abandoned  (or  used  as  fuels  or  in  a  manner 
constituting  disposal  when  these  are  not  their 
normal  manner  of  use).  40  CFR  261.33.  Therefore 
the  associated  LDR  requirement  would  not  apply  to 
the  product  as  it- was  spilled,  even  if  it  was  spilled 
after  the  effective  date  of  the  UDR  prohibition.  Thus, 
the  spill  would  not  constitute  a  land  ban  violation 
triggering  considerstion  of  the  discretionary  kickout 
provision.  For  the  sake  of  consistency,  however, 
EPA  concludes  that  it  will  be  easier  for  facility 
owners/operators  to  indicate  (If  the  information  is 
reasonably  available)  whether  a  release  of  a 
commercial  chemical  product  occurred  before  or 
after  the  date  of  the  land  disposal  prohibition  for 
the  relevant  P  or  U  listing. 


CAMUs.  First,  at  40  CFR 
264.552(a)(3)(i).  the  Agency  prohibits 
the  placement  of  bulk  or  non- 
contain^ized  liquid  hazardous  waste  or 
&ee  liquids  contained  in  hazardous 
waste  (whether  or  not  sorbents  have 
been  added)  in  any  CAMU  except  where 
placement  of  such  wastes  facilitates  the 
remedy  selected  for  the  waste.  Second, 
at  40  CFR  264.552(a)(3)(ii),  EPA 
prohibits  placement  of  containers 
holding  free  liquids  in  CAMUs,  imless 
such  placement  facilitates  the  remedy 
selected  for  the  waste. 

Third,  at  40  CFR  264.552(a)(3)(iii). 
EPA  prohibits  placement  of  any  liquid 
that  is  not  a  hazardous  waste  in  a 
CAMU  unless  such  placement  facilitates 
the  remedy  selected  for  the  waste  or  a 
demonstration  is  made  pursuant  to  40 
CFR  264.314(f).  Under  this 
demonstration,  the  Regional 
Administrator  must  determine  that  the 
only  reasonable  alternative  to  placement 
in  a  CAMU  is  placement  in  a  landfill  or 
unlined  surface  impoundment  that 
contains  (or  may  be  reasonably 
anticipated  to  contain)  hazardous  waste 
and  that  placement  in  a  CAMU  will  not 
present  a  risk  of  contamination  of  any 
undergroimd  source  of  drinking  water, 
as  defined  in  40  CFR  144.3.  Fourth,  EPA 
specifies  that  the  absence  or  presence  of 
free  liquids  in  either  a  containerized  or 
a  bulk  waste  must  be  determined  in 
accordance  with  40  CFR  264.314(c)  and 
that  sorbents  used  to  treat  free  liquids  in 
CAMUs  must  meet  the  requirements  of 
40  CFR  264.314(e). 

These  changes  essentially  extend  the 
prohibitions  currently  in  place  on 
placement  of  liquids  in  hazardous  waste 
landfills  to  CAMUs.  with  the  exception 
that  placement  of  liquids  in  CAMUs  is 
allowed  if  it  facilitates  the  remedy  for 
the  waste  being  managed  in  a  CAMU. 
As  discussed  in  the  proposal,  the 
Agency  took  this  approach  for  two 
reasons.  First.the  general  basis  for 
prohibiting  placement  of  liquids  in 
hazardous  waste  landfills — ^at  liquids 
fimdamentally  increase  the  risk  of 
futvue  releases  from  the  landfill — 
generally  applies  to  CAMUs,  Therefore, 
the  prohibitions  on  placement  of  liquids 
in  hazardous  waste  landfills  should 
apply  equally  to  CAMUs,  Second, 
unlike  hazardous  waste  landfills,  which 
are  used  for  permanent  disposal, 
CAMUs  are  used  to  implement  a  range 
of  remedies,  including  treatment 
remedies  (65  FR  51091,  August  22, 
2000).  In  some  cases,  remedies  may 
involve  placement  of  liquid  CAMU- 
eligible  waste  for  treatment  or  other 
management  in  a  CAMU  (e.g., 
dewatering  of  CAMU-eligible  wastes 
containing  liquids  or  placement  of 
hazardous  ground  water  in  CAMU  for 


infiltration);  in  other  cases,  placement  of 
liquids  in  a  CAMU  may  promote  the 
remedy  for  non-liquid  CAMU-eligible 
wastes  (e.g.,  when  liquids  are  used  for 
soil  washing  or  to  promote  certain  types 
of  bioremediation).  To  ensure  that  these 
legitimate  remedial  practices  could 
continue,  EPA  proposed  (and  is  today 
finalizing)  an  exemption  to  the  general 
prohibition  on  placement  of  liquids  in 
CAMUs  when  such  placement  facilitates 
the  remedy. 

Commenters  supported  the  general 
prohibition  on  placement  of  liquids  in 
CAMUs  and  the  exemption  for 
placement  of  liquids  when  such 
placement  would  facilitate  the  remedy, 
and  the  ^ency  is  finalizing  these 
provisions  as  proposed. 

In  the  proposal  (65  FR  51091),  EPA 
specifically  identified  the  use  of  water 
or  leachate  for  dust  suppression  while  a 
CAMU  is  xmder  construction  or 
operating  as  a  reasonable  cleanup  waste 
management  approach,  allowable  as 
facilitating  "the  remedy  selected  for  the 
waste."  One  commenter  expressed 
concern  that  the  regulatory  standard,  in 
fact,  woiild  not  cover  this  situation.  The 
commenter  requested  that  EPA  amend 
the  proposed  language  so  that  it  allowed 
placement  of  liquids  where  they 
facilitate  "the  performance  of  the 
CAMU"  as  well  as  "the  remedy  selected 
for  the  waste."  EPA  appreciates  the 
commenter's  concern,  but  it  does  not 
believe  a  regulatory  change  is  necessary. 
In  EPA's  view,  if  placement  of  a  liquid 
facilitates  the  performance  of  a  CAMU 
used  to  manage  the  waste  as  part  of  a 
cleanup  rem€»dy,  then  clearly  it  also 
facilities  the  remedy  selected  for  the 
waste. 

EPA  also  recognizes  that  it  may  have 
confused  the  issue  by  identifying  dust 
suppression  as  a  use  of  liquids  that 
would  not  be  subject  to  the  liquids 
prohibition,  because  it  woiUd  facilitate 
the  performance  of  the  remedy.  In  fact, 
EPA  would  not  consider  use  of  non- 
hazardous  liquids  for  dust  suppression 
or  similar  purposes  to  be  subject  to  the 
prohibition  in  the  first  place,  EPA  has 
long  maintained  that  use  of 
nonhazardous  liquids  in  landfills  for 
d\ist  suppression,  watering  vegetative 
caps,  and  similar  purposes  is  not 
prohibited  by  the  statutory  or  regulatory 
prohibition,  of  liquids  in  landfills. 
Because  the  standard  promulgated  today 
simply  repeats  the  statutory  prohibition 
on  nonhazardous  liquid  (with  the  added 
condition  that  placement  of  liquids 
would  be  allowed  if  it  "facilitates  the 
remedy  for  the  waste"),  it  similarly 


Federal  Register /Vol.  67,  No.  14 /Tuesday,  January  22,  2002 /Rules  and  Regulations  2977 


allows  application  of  nonhazardous 
liquid  wastes  for  such  uses. '  ^ 

F.  Design  Standards  for  CAMUs 

Today  EPA  is  finalizing,  essentially  as 
proposed,  three  amendments  to  the 
design  standards  for  CAMUs  in  which 
wastes  will  remain  in  place  after 
-closure.  First,  owners/operators  must 
meet  minimum  liner  requirements  for 
new,  replacement,  or  laterally  expanded 
CAMUs.  Second,  owners/operators  must 
meet  minimum  design  criteria  for 
CAMU  caps.  Third,  owners/operators 
must  notify  and  take  corrective  action, 
as  necessary  to  protect  human  health 
and  the  environment,  for  any  releases 
fi'om  CAMUs  to  ground  water.  Today's 
amendments  also  establish 
opportunities  for  owners/operators  to 
propose,  and  Regional  Administrators  to 
approve,  alternate  liner  and  cap  designs 
to  accommodate  site-  and  waste-specific 
circumstances. 

EPA  proposed  these  additional  design 
standards  as  reasonable  for  CAMUs  in 
which  wastes  will  remain  in  place  after 
closure  and  Eire  appropriatefy  consistent 
with  current  standards  for  the  design, 
operation,  and  closine  of  other  imits 
used  for  long-term  disposal.  Given  the 
site-specific  nature  of  cleanups  and  the 
need  to  maintain  the  incentives  for 
remediation  that  the  CAMU  rule 
provides,  the  Agency  also  proposed  to 
allow  alternate  liner  and  cap  designs, 
under  certain  circumstances  (65  FR 
51091-51095,  August  22,  2000), 

Comments  on  the  proposal  to  make 
the  CAMU  design  standards  more 
specific  were  mixed.  Some  conunenters 
supported  the  new  design  standards.  A 
niunber  of  commenters  opposed  the 
Agency's  decision  to  develop  minimum 
national  design  standards  for  CAMUs. 
These  commenters  suggested  that  the 
new  minimiun  national  design 
standards  would  slow  futvire  cleanups 
using  CAMUs  or  would  lead  owners/ 
operators  to  cap  cleanup  wastes  in  place 


>'See,  e.g.,  the  April  30. 1986  guidance. 
"Restrictions  on  Placement  on  Nonhazardous 
Liquids  in  Hazardous  Waste  Landfills"  OSWER 
Directive  9487.01-1A(85),  in  which  EPA  states, 
"uses  of  nonhazardous  liquids  that  are  necessary  to 
meet  other  regulatory  or  safety  requirements, 
including  EPA-approved  corrective  actions  are  not  ' 
considered  to  be  subject  to  the  restrictions  under 
RCRA  section  3004(c)(3). .  .  .  For  this  reason,  uses 
such  as  the  following  should  not  be  subject  to  the 
restrictions  under  section  3004(c)(3):  dust 
suppression,  fire  fighting,  intermittent  watering  of 
vegetative  cover,  moistening  of  a  clay  cap  to  prevent 
cracking  or  of^assing,  washing  of  landfill 
equipment,  and  herbicide  or  pesticide  treatment  to 
control  certain  organisms  that  could  break  a  cap  or 
liner.  In  addition,  EPA  believes  that  the  use  of 
liquids  for  approved  corrective  action  purposes 
(e.g.,  landfill  washing  or  soil  flushing  to  reduce 
hazardous  waste  concentrations)  does  not  require 
an  owner  or  operator  to  apply  for  an  exemption 
under  section  3D04(c)(3)." 


rather  than  pursue  more  aggressive 
remediation.  Some  commenters 
suggested  that  EPA  abandon  the 
minimum  design  standards  for  CAMUs 
altogether,  or  express  the  standards  as 
guidance  rather  than  in  regulation. 
Others  suggested  that  standards  for 
CAMU  design  should  be  modeled  after 
the  risk  reduction  goals  of  the  National 
Contingency  Plan  or  otherwise  based  on 
a  risk  management  finding. 

As  discussed  throughout  the  proposal 
and  today's  rulemaking,  EPA  is 
attempting  in  these  amendments  to 
strike  a  reasonable  balance  between 
predictability  in  CAMU  design  and 
operation  and  flexibility  to  use  CAMUs 
over  a  range  of  site-  and  waste-specific 
conditions,  EPA  believes  that 
appropriate  minimum  national  design 
standards  are  a  key  element  of  this 
balance. 

The  Agency  is  not  persuaded  that 
minimum  national  design  standards 
will  significantly  affect  the  kinds  of 
remedies  selected  at  cleanup  sites  (since 
CAMUs  approved  to  date  generally  meet 
these  standcu-ds).  Furthermore,  EPA 
does  not  have  evidence  (and 
commenters  did  not  provide  specific 
evidence)  that  today's  rule  would 
increase  the  likelihood  that  facility 
owners/operators  would  cap  wastes  in 
place  rather  than  pursuing  more 
aggressive  remedial  approaches.  As 
discussed  in  the  proposal,  the  majority 
of  new,  replacement  or  laterally 
expanded  CAMUs  approved  under  the 
1993  CAMU  rule  already  include  liners 
and  capping  requirements  that  would 
comply  with  the  standards  promulgated 
today.  Where  liners  or  caps  were  not 
used,  there  were  legitimate  reasons 
related  to  the  cleanup  for  that  decision, 
and  the  design  generally  would  have 
been  allowed  under  today's  rule.  (65  FR 
51092,  August  22,  2000;  Corrective 
Action  Management  Unit  (CAMU)  Site 
Background  Document,  2001).  Nor  did 
commenters  provide  evidence  that 
today's  rule  would  significantly  slow 
approval  of  CAMUs.  EPA  designed  the 
processes  in  today's  rule  to  mirror  those 
actually  used  today  in  CAMU  approval, 
and  therefore  it  does  not  believe  today's 
rule  would  significantly  add  to  existing 
processes.  For  these  reasons,  EPA  sees 
no  reason  why  specifying  minimum 
standards,  generally  consistent  with 
practice  to  date,  would  slow  down  or 
deter  cleanups.  Instead,  these  standards 
will  provide  for  important  predictability 
in  CAMU  decision-making  and  for 
transparency  to  the  public. 

The  Agency  also  does  not  agree  that 
minimum  national  design  standards 
shoidd  be  replaced  by  a  risk-reduction 
performance  goal.  While  EPA  agrees 
that  site-specific  factors  (including  site- 


specific  factors  related  to  risk)  are  of 
central  importance  in  cleanup  and 
CAMU  determinations,  the  Agency  is 
not  persuaded  that  a  performance 
standard  based  solely  on  risk  would 
ensure  the  minimum  baseline  of 
protection  or  provide  the  predictability 
in  CAMU  design  and  operation  that  the 
Agency  and  many  stakeholders  desire. 
As  discussed  above,  site-  and  waste- 
specific  factors  are  appropriately 
accommodated  in  the  opportimities  for 
owners/operators  to  propose  and  the 
Regional  Administrator  to  approve 
alternate  CAMU  design  standards, 
Commenters  provided  no  specific 
examples  of  where  a  legitimate  cleanup 
would  not  be  accommodated  by  this 
approach. 

On  balance,  most  commenters  who 
addressed  the  minimum  design 
standards  for  CAMUs.  including 
commenters  who  opposed  or  questioned 
the  need  for  such  standards,  recognized 
that  EPA  had  to  balance  a  range  of 
concerns  in  developing  the  CAMU 
amendments.  Overall,  these  commenters 
thought  that,  if  EPA  was  persuaded  that 
the  design  standards  for  CAMUs  should 
be  more  specific,  the  approach  of 
establishing  minimum  national  design 
standards  for  CAMUs  with 
opportunities  for  Regional 
Administrators  to  approve  alternate    ' 
standards,  and  the  specific  standards 
and  approaches  proposed,  were 
reasonable.  The  Agency  appreciates  this 
support,  and  is  finaUzing  the  minimum 
design  standards  as  discussed  below. 

1.  Liner  Standard 

In  the  1993  CAMU  rule,  the  fourth 
general  decision  criterion  for 
designation  of  CAMUs  (40  CFR 
264.552(c)(4))  specifies  that  "areas 
within  the  CAMU  where  wastes  remain 
in  place  after  closure  of  the  CAMU  shall 
be  managed  and  contained  so  as  to 
minimize  further  releases  to  the  extent 
practicable."  As  discussed  in  the 
proposal.  EPA  intended  this  standard, 
in  conjunction  with  the  closure  and 
post-closure  provisions  for  CAMUs  in 
40  CFR  264.552(e).  to  ensure  that  long- 
term  controls  adequate  to  protect  human 
health  and  the  environment  are  imposed 
for  CAMUs  in  which  wastes  will  remain 
for  long-term  disposal  (65  FR  51091. 
August  22,  2000), 

In  practice,  pursuant  to  the  1993 
CAMU  rule.  Regional  Administrators 
have  required  liners  on  a  site-specific 
basis  for  most  new,  replacement,  or 
laterally  expanded  CAMUs.  The  1993 
CAMU  rule,  however,  does  not  have 
explicit  minimum  liner  requirements  for 
CAMUs  in  which  wastes  will  remain 
after  closure.  Some  stakeholders 
expressed  the  concern  that  the  1993 
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CAMU  rule  standard,  while 
implemented  appropriately  in  practice 
to  date,  was  too  open-ended  and  would 
benefit  from  increased  detail  to  better 
ensure  that  liners  are  designed 
adequately  and  used  where  appropriate. 
This  approach  would  also  msike  CAMU 
design  more  predictable  for  the  public. 
In  response  to  these  concerns,  EPA 
proposed  and  is  today  finalizing  a 
miniTniim  national  liner  standard  for 
new.  replacement,  or  laterally  expanded 
CAMUs  in  which  wastes  will  remain 
after  closure.  To  ensure  the  flexibility 
needed  for  cleanups,  the  Agency  also 
proposed  and  is  today  finalizing 
opportunities  for  owners/operators  to 
propose  and  Regional  Administrators  to 
approve  alternate  liner  standards. 
Comments  on  the  standards  are 
addressed  in  the  standard-specific 
sections,  below.  j 

a.  Standard  Liner  Design  (40  CFR 
264.552(e)(3)(i)) 

Today's  minimiitn  national  CAMU 
liner  standard  at  40  CFR  264.552(e)(3)(i) 
is  modeled  after  the  uniform  design 
standard  for  municipal  solid  waste 
landfills  currently  in  place  at  40  CFR 
258.40(a)(2).  Under  today's  CAMU 
standard,  all  new,  replacement,  or 
laterally  expanded  CAMUs  in  which 
wastes  will  remain  after  dosure  must  be 
constructed  with  a  composite  liner  and 
a  leachate  collection  system  (unless  the 
Regional  Administrator  approves  an 
alternate  site-specific  standard).  Today's 
standard  requires  a  composite  liner 
consisting  of  two  components:  (1)  An 
upper  flexible  membrane  liner  with  a 
tninifniim  thickness  of  30-mil,  and  (2)  a 
lower  component  consisting  of  at  least 
two  feet  of  compacted  soil  with  a 
hydraulic  conductivity  of  no  more  than 
1x10"  ^cm/sec.  The  rule  requires  the 
upper  flexible  membrane  liner 
component  to  be  installed  in  direct  and 
uniform  contact  with  the  compacted  soil 
component.  Flexible  membrane  liners 
consisting  of  high  density  polyethylene 
must  be  at  least  60-mil  thick.  The 
leachate  collection  system  must  be 
constructed  to  maintain  less  than  a  30- 
cm  depth  of  leachate  over  the  liner. 
Commenters  who  addressed  the  specific 
ipinimiitn  national  liner  design 
requirements  generally  supported  the 
requirements  as  reasonable,  and  the 
Agency  is  finalizing  these  provisions  as 
proposed. 

Ine  Agency  believes  that  these 
standards  are  appropriate  minimum 
national  standards  for  new, 
replacement,  or  laterally  expanded 
CAMUs  in  which  wastes  will  remain 
after  closure,  because  they  will,  among 
other  things,  be  protective  across  a  wide 
range  of  waste  and  site  conditions.  They 


also  reflect  what  has  generally  been  EPA 
and  state  practice  at  CAMUs  to  date. 
(See  CAMU  Site  Background 
Document.)  Indeed,  commenters  who 
addressed  the  specific  liner  and  leachate 
collection  standards  proposed  generally 
agreed  that  the  RCRA  Subtitle  D 
standards  were  appropriate  for  CAMUs. 
In  addition,  by  using  the  standards  for 
municipal  solid  waste  landfills  as  a 
guide,  the  Agency  avoids  the 
implementation  issues  associated  with 
promulgation  of  a  new  standard. 
Guidance  on  application  of  the 
standards  for  municipal  solid  waste 
landfills  is  already  available.  See,  for 
example.  Solid  Waste  Disposal  Facility 
Criteria,  56  FR  50978,  October  9, 1991 
and  EPA's  1993  guidance.  Solid  Waste 
Disposal  Facility  Criteria:  Technical 
Manual  (EPA  530-R-93-O17,  November 
1993),  available  on  the  Internet  at 
www.epa.gov/epaoswer/non-hw/ 
muncpl/landfill/tecnman/intro.pdf. 

The  new  minimum  national  design 
standards  (and  alternate  standards, 
discussed  below)  apply  only  to  new, 
replacement,  or  laterally  expanded 
CAMUs  in  which  wastes  will  remain 
after  closure.  As  discussed  in  the 
proposal,  the  terms  "new," 
"replacement,"  or  "laterally  expanded" 
should  be  interpreted  consistently  with 
guidance  EPA  has  developed  for  "new," 
"replacement,"  and  "laterally 
expanded"  landfills  and  sur^e 
impoundments  in  the  context  of  the 
liner  and  leak  detection  requirements  of 
RCRA  section  3004(o)  (65  FR  51092, 
August  22,  2000).  Unlike  hazardous 
waste  landfills  and  surface 
impoundments  addressed  by  section 
3004(o),  however,  as  discussed  above, 
"existing"  and  "new"  CAMUs  are  not 
defined  by  a  specific  date.  For  CAMUs, 
"new"  has  its  common  meaning.  That 
is,  a  CAMU  built  as  part  of  a  remedial 
action  would  be  "new."  An  existing 
unit  that  a  Regional  Administrator 
designates  as  a  CAMU  is  not  "new"  and 
would  not  be  subject  to  the  design 
standards  promulgated  today.  Over  the 
years,  EPA  has  issued  guidance  on 
application  of  the  terms  "new," 
"replacement,"  and  "laterally 
expanded."  The  Agency  has  placed  key 
elements  of  this  guidance  in  the  docket 
for  today's  rulemaking. 

One  commenter  expressed  the 
concern  that  the  proposal  did  not 
adequately  describe  "existing"  imits. 
Citing  a  1985  EPA  memorandum  on 
application  of  the  section  3004(o) 
standards,^^  the  commenter  argued  that 


'<>  The  guidance  dociunent  dted  by  the 
commenter  is  AppUcability  of  the  HSWA  Minimum 
Technology  Requirements  Respecting  Liners  and 
Leachate  Collection  Systems,  April  1, 1985, 


relying  on  this  interpretation  of 
"existing"  would  eliminate  virtually  all 
nonhazardous  solid  waste  management 
imits  at  corrective  action  facilities. 

The  guidance  cited  was  not  placed  in 
the  docket  for  the  proposal  and  does  not 
define  the  Agency's  approach  for 
determining  which  imits  are  "existing" 
for  purposes  of  today's  CAMU  design 
standanls.  RCRA  section  3004(o) 
established  min't";'"!  liner  and.  leachate 
detection  standards  for  hazardous  waste 
landfills  and  siuface  impoimdments 
built  after  November  8, 1984,  die 
effective  date  of  HSWA.  Therefore,  EPA 
guidance  at  the  time  defined  "new"  in 
relation  to  the  specific  effective  date  of 
the  section  3004(o)  requirements — i.e., 
units  built  after  that  effective  date  were 
considered  "new."  In  referencing 
guidance  on  the  terms  "new," 
"replacement,"  and  "laterally 
expanded"  in  the  proposal,  the  Agency 
was  referring  to  its  general  principles  for 
application  of  these  terms,  not  to  its 
detCTminations  of  specific  effective 
dates  of  section  3004(o)  requirements 
for  specific  types  of  units.  To  respond 
directly,  EPA  clarifies  that,  for  the 
purposes  of  the  CAMU  design  standards 
promulgated  today,  solid  waste 
management  units  that  are  in  existence 
at  the  time  of  a  remedial  action  are  not 
considered  "new"  units  if  they  are 
designated  as  a  CAMU. 

b.  Alternate  Liner  Designs  (40  CFR 
264.552(e)(3)(u)) 

EPA  proposed  two  provisions  that 
would  allow  Regional  Administrators  to 
approve  alternate  liner  designs  for  new, 
replacement,  or  laterally  expanded 
CAMUs  in  which  wastes  will  remain 
after  closure.  Under  certain 
circumstances,  such  designs  may 
include  alternatives  that  do  not  include 
a  liner  or  leachate  collection  system. 

Under  40  CFR  264.552(e){3)(ii)(A), 
owners/operators  may  propose  and 
Regional  Administrators  may  approve 
alternate  liner  and  leachate  collection 
system  designs  based  on  a  finding  that 
alternate  design  and  operating  practices, 
together  with  location  characteristics, 
will  prevent  migration  of  hazardous 
constituents  into  groimd  or  surfece 
wkter  at  least  as  effectively  as  the 
standard  liner  and  leachate  collection 
system.  As  discussed  in  the  proposal, 
this  standard  is  patterned  on  the 
statutory  alternate  liner  standard  for 
hazardous  wsiste  land  disposal  units  at 
RCRA  section  (o)(2).  promulgated  by 
EPA  at  40  CFR  264.301(d)  (65  FR  51092, 
August  22,  2000).  This  allows  for 
alternate  liner  and  leachate  collection 


available  in  the  RCRA  permit  policy  compendium 
as  document  9480.1985(01). 
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system  designs  for  hazardous  waste 
landfills  provided  the  alternate  design, 
in  conjimction  with  location 
characteristics,  will  achieve  technical 
performance  equal  to  the  standard  liner 
and  leachate  collection  system  design. 
As  discussed  in  the  proposal  (65  FR 
51092),  EPA  expects  this  provision 
would  provide  flexibility  for  designs 
that  take  into  account  local  factors, 
including  state  design  protocols  and 
availability  of  construction  materials. 

Several  commenters  addi^sed  the 
proposal  to  include  "location 
characteristics"  as  a  consideration  in 
determining  whether  an  alternate  liner 
design  would  prevent  migration  as 
effectively  as  the  standard  liner  and 
leachate  collection  system.  Commenters 
who  addressed  this  issue  agreed  that 
sdlowing  Regional  Administrators  to 
consider  location  characteristics  when 
approving  alternate  liner  designs  is 
appropriate.  Commenters  suggested  that 
location  characteristics  that  might 
influence  technical  performance  of 
alternate  liner  and  leachate  collection 
system  designs  coidd  include  climate, . 
geology,  hydrology,  and  soil  chemistry 
at  a  site,  llie  Agency  agrees  that  these 
considerations  are  among  the  location 
characteristics  that  might  be  considered. 

Commenters  also  suggested  that  the 
chemical  and  physical  characteristics  of 
specific  wastes  thdt  will  remain  in  a 
CAMU  after  closure  should  be 
considered  "location  characteristics" 
that  may  influence  the  technical 
performance  of  alternate  liner  and 
leachate  collection  designs.  The  Agency 
does  not  agree  with  this  view.  At  the 
same  time,  it  is  reasonable  for  Regional 
Administrators  to  consider  the  physical 
and  chemical  characteristics  of  waste, 
such  as  a  waste  form's  potential  for 
leaching  hazardous  constituents,  in 
comparing  whether  an  alternate  liner 
system  will  prevent  migration  as 
effectively  as  the  standard  liner  and 
leachate  collection  system. 

Under  40  CFR  264.552(e)(3)(ii)(B) 
owners/operators  may  propose  and 
Regional  Administrators  may  approve 
alternate  approaches  to  liner  and 
leachate  collection  systems  for  new, 
replacement,  and  laterally  expanded 
CAMUs  in  which  wastes  will  remain 
after  closure,  where  a  CAMU  is  "to  be 
established  in  an  area  with  significant 
levels  of  contamination,  and  the 
Regional  Administrator  finds  that  an 
alternative  design,  including  a  design 
that  does  not  include  a  liner,  would 
prevent  migration  from  the  unit  that 
would  exceed  long-term  remedial 
goals."  Commenters  generally  support 
this  approach,  and  EPA  is  finalizing 
these  provisions  as  proposed. 


As  discussed  in  the  proposal,  EPA 
believes  that  it  may  be  appropriate  to 
approve  CAMU  designs  that  do  not 
include  a  linOT  or  leachate  collection 
system  under  certain  circumstances  (65 
FR  51093,  August  22,  2000).  For 
example,  at  some  highly  contaminated 
facilities,  CAMUs  may  be  located  in 
areas  of  significant  contamination  is 
pervasive  throughout  the  subsurfoce.  At 
such  facilities,  remedial  approaches 
may  involve  long-term  groimd  water 
pump-and-treat  systems,  or  subsurface 
soil  contamination  may  be  expected  to 
remain  in  place  as  a  source  of  groimd 
water  contamination.  At  these  types  of  , 
facilities,  a  liner  and  leachate  collection 
system  to  reduce  migration  of  hazardous 
constituents  into  an  already 
significandy  contaminated  subsurface 
likely  would  not  meaningfully  increase 
protection  of  human  health  or  the 
environment  and  would  not  be  the  best 
use  of  cleanup  resources.  When 
approving  alternate  designs  that  do  not 
include  a  liner  or  leachate  collection^ 
system,  the  Regional  Administrator 
must  find  that  potential  migration  of 
hazardous  constituents  from  the  CAMU 
will  be  consistent  with  the  remedial 
goals  for  the  focility  (for  example,  not 
cause  cleanup  goals  to  be  exceeded  at 
locations  where  potential  receptors 
would  be  located)  (see  65  FR  51093). 

The  Agency  also  believes  that  the 
alternate  approaches  to  liners  and 
leachate  collection  systems  allowed 
under  40  CFR  264.552(e)(3){ii)(B)  will 
be  helpful  when  CAMUs  are  used  for 
land  treatment.  As  discussed  in  the 
proposal,  land  treatment  generally  does 
not  involve  the  use  of  liners  because  it 
typically  requires  that  rainwater  or 
introduced  liquids  percolate  through  the 
waste  and  the  imderlying  soil  column 
(65  FR  51093,  August  22,  2000).  Also,  as 
discussed  in  the  proposal,  EPA  expects 
that  many  CAMUs  used  for  land 
treatment  will  be  existing  units  (see 
discussion  above)  and  will  not  be 
subject  to  the  minimum  liner  standards 
established  today.  In  situations  where 
an  existing  unit  is  not  used,  the  Agency 
believes  that  land  treatment  CAMUs 
will  be  established  in  areas  of 
significant  contamination  and  thus  will 
be  accommodated  by  this  provision 
allowing  approval  of  CAMUs  without 
liners  or  leachate  collection  systems. 
The  Agency  specifically  requested 
comment  on  whether  its  proposed 
approach  to  alternate  liners  and  leachate 
collection  systems  adequately  addressed 
land  treatment.  Commenters  who 
addressed  this  issue  believed  that  land 
treatment  was  adequately 
accommodated. 


2.  Cap  Standard 

Under  die  1993  CAMU  rule  at  40  CFR 
264.552(e)(4)(ii)(B),  owners/operators 
are  required  to  cap  CAMUs  in  which 
waste  will  remain  in  place  after  closure. 
Similar  to  the  1993  approach  to  liner 
and  leachate  collection  systems 
(discussed  above),  the  1993  CAMU  rule 
did  not  have  explicit  minimum  cap 
design  criteria  for  CAMUs.  Some 
stakeholders  expressed  the  concern  that 
the  1993  CAMU  rule  standard  was  too 
open-ended  and  would  benefit  from 
increased  detail  to  better  ensure  that 
caps  are  properly  designed.  In  response 
to  these  concerns,  EPA  proposed  and  is 
today  finalizing  a  minimum  national 
cap  design  standard  for  CAMUs  in 
which  wastes  will  remain  after  closure. 
To  maintain  the  flexibility  necessary  to 
encourage  cleanups,  the  Agency  also 
proposed,  and  is  today  finalizing, 
opportunities  for  owners/operators  to 
propose  and  Regional  Administrators  to 
approve  alternate  cap  standards. 

The  proposed  cap  standard  for 
CAMUs  would  have  required  caps  for 
all  CAMUs  where  waste  remained  in 
place  after  closure.  However,  the 
Agency  also  specifically  requested 
comment  on  situations  where  treatment 
of  waste  in  a  CAMU  would  reduce 
concentrations  of  hazardous 
constituents  to  health-based  levels  or 
below.  The  Agency  expressed  the 
concern  that,  although  "waste"  may 
remain  in  such  units  after  closure, 
capping  would  not  be  needed  to  protect 
humans  or  the  environment,  because 
constituent  concentrations  would 
already  be  at  or  below  health-based 
levels.  Therefore,  requiring  capping 
would  be  an  unnecessary  and 
inappropriate  use  of  cleanup  resources. 
EPA  offered  specific  alternative 
regidatory  language  to  address  this  issue 
in  the  proposal;  imder  the  alternate 
language,  caps  would  be  required  only 
where  waste  remained  in  place  at  the 
closed  CAMU  "above  remedial  levels  or 
goals  applicable  to  the  site"  (65  FR 
51094.  August  22,  2000.) 

Commenters  who  addressed  this  issue 
agreed  that  caps  would  not  be 
appropriate  where  concentrations  of 
hazardous  constituents  are  at  or  below 
health-based  levels.  In  response  to  these 
comments,  the  Agency  is  modifying  the 
standard  for  CAMU  caps  as  discussed  in 
the  proposal.  The  final  standard  now 
reads,  in  pertinent  part:  "At  final 
closure  of  the  CAMU,  for  areas  in  which 
wastes  will  remain  after  closure  of  the 
CAMU  with  constituent  concentrations 
above  remedial  levels  or  goals 
applicable  to  the  site,  the  owner  or 
operator  must  cover  the  CAMU  with  a 
final  cover  designed  and  constructed  to 
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meet  the  following  fjerfoiroance  criteria 
*  *  *  "  As  discussed  later  in  today's 
rulemaking,  this  approach  is  consistent 
with  the  Agency's  approach  to 
situations  where  concentrations  of 
hazardous  constituents  are  at  or  below 
health-based  levels  when  wastes  are 
first  placed  in  a  CAMU.  (See  discussion 
of  40  CFR  264.552(g).) 

a.  Standard  Cap  Design  (40  CFR 
264.552(e)(6)(iv)) 

Today's  minimum  national  cap  design 
standard  for  CAMUs  in  which  wastes 
will  remain  after  closure  is  modeled 
after  the  cap  design  standards  for 
hazardous  waste  landfills  at  40  CFR 
264.310(a).  Under  today's  rule,  unless 
Regional  Administrators  approve 
alternate  site-specific  standards,  CAMU 
caps  must  be  designed  and  constructed 
to  meet  five  performance  criteria.  First, 
the  cap  must  provide  long-term 
minimization  of  migration  of  liquids 
through  the  closed  CAMU.  Second,  the 
cap  must  function  with  minimum 
maintenance.  Third,  the  cap  must 
promote  drainage  and  minimize  erosion 
or  abrasion  of  the  cover.  Fourth,  the  cap 
must  accommodate  settling  and 
.subsidence  so  that  the  integrity  of  the 
cover  is  maintained.  Fifth,  the  cap  must 
have  a  permeability  less  than  or  equal 
to  the  permeability  of  any  bottom  liner 
system  or  natural  subsoils  present.  As 
discussed  earlier  in  this  preamble  (see 
section  III.F.  above),  comments  on  the 
overarching  concept  of  minimum 
national  design  standards  for  CAMUs 
were  mixed.  However,  as  with  the 
standards  for  liners  discussed  above, 
commenters  who  specifically  addressed 
the  proposed  minimum  national 
standards  for  CAMU  caps  generally 
supported  the  proposed  standards  as 
reasonable.  With  the  change  discussed 
above,  the  Agency  is  finalizing  the  cap 
standard  as  proposed. 

As  discussed  in  the  proposal, 
although  the  performance  criteria  for 
CAMU  caps  are  modeled  after  the 
criteria  for  hazardous  waste  landfills, 
the  Agency  believes  that  CAMU  caps 
will  not  generally  be  constructed  like 
the  caps  required  imder  RCRA  Subtitle 
C  for  hazardous  waste  landfills  (65  FR 
51094.  August  22.  2000).  This  is  because 
the  stand^^  for  permeability  of  the  cap 
is  set  in  relationship  to  the  liner — the 
cap  must  be  of  equal  or  lower 
permeability  than  the  liner.  The 
tninimiiTn  national  standards  for  CAMU 
liners  promulgated  today  apply  only  to 
new.  replacement,  or  laterally  expanded 
CAMUs  and  are  modeled  after  the  liner 
standards  for  municipal  disposal 
facilities  regulated  under  Subtitle  D,  not 
the  standards  for  hazardous  waste 
landfills  regulated  under  Subtitle  C. 


Given  the  range  of  liner  approaches  that 
may  be  taken  for  CAMUs  imder  today's 
regulations  (e.g.,  existing  units  where 
the  new  minimum  national  liner 
standards  do  not  apply;  new, 
replacement,  or  laterally  exf>anded 
CAMUs  with  Subtitle  D  type  liners: 
new,  replacement,  or  laterally  expanded 
CAMUs  with  alternate  liner  designs), 
the  Agency  expects  a  similar  range  of 
approaches  to  the  design  and 
construction  of  CAMU  caps. 

Also  as  discussed  in  the  proposal,  the 
minimum  permeability  standard  for 
CAMU  caps  may  be  met  in  a  variety  of 
ways  including  with  systems  that  are 
designed  to  use  the  water  uptake 
capability  of  vegetation  (65  FR  51094, 
August  22,  2000).  As  a  result,  it  will  not 
always  be  necessary  for  the  construction 
materials  of  the  cap  to  match  the 
construction  materials  of  the  liner  (if  a 
liner  is  present)  to  meet  the 
permeability  standard.  For  more 
discussion  on  the  range  of  cap  designs 
that  might  meet  the  minimmn 
permeability  standard,  see  the  preamble 
discussion  to  the  July  1997  revised 
standards  for  municipal  solid  waste 
landfills  (62  FR  40710,  July  29, 1997). 

b.  Alternate  Cap  Designs  (40  CFR 
264.552(e)(6)(iv)(B)) 

EPA  proposed  and  is  today  finalizing 
a  provision  allowing  Regional 
Administrators  to  approve  alternate  cap 
designs.  Under  this  provision,  owners/ 
operators  may  propose  and  Regional 
Administrators  may  approve  alternate 
cap  designs  when  such  designs  facilitate 
treatment  or  the  performance  of  the 
CAMU.  As  discussed  in  the  proposal, 
this  provision  might  be  used,  for 
example,  to  promote  continued 
biotreatment  of  wastes  remaining  in 
CAMUs  after  closure  by  allowing 
infiltration  of  rainwater  through  the  cap 
into  the  wastes  (65  FR  51094,  August 
22,  2000).  Alternative  designs  might 
also  be  appropriate  for  caps  that  rely  on 
evapotranspiration  through  plants  to 
prevent  infiltration  of  liquidis. 
Commenters  who  addressed  this  issue 
generally  supported  the  Agency's 
approach  to  alternate  cap  standards,  and 
the  Agency  is  finalizing  these  provisions 
as  proposed. 

3.  Releases  to  Ground  Water  (40  CFR 
264.552(e)(5)(iii)) 

The  1993  CAMU  rule  included  at  40 
CFR  264.552(e)(5)  a  provision  for 
monitoring  existing  releases  to  ground 
water  and  identifying  any  new  releases 
bom  wastes  remaining  in  CAMUs  after 
closure.  The  1993  rule,  however,  did  not 
include  provisions  that  specifically 
require  owners/operators  to  notify 
Regional  Administrators  of  releases  to 


ground  water  from  CAMUs  or  to  take 
corrective  action  for  such  releases.  As 
discussed  in  the  proposal,  EPA  expected 
that  such  requirements  would  be 
imposed  on  a  site-specific  basis  under 
the  general  CAMU  designation  criteria 
at  40  CFR  264.552(c)(2)  and  other 
authorities  (65  FR  51095,  August  22, 
2000).  However,  because  protection 
ftt>m  future  releases  is  a  critical  aspect 
of  CAMUs  (or  any  hazardous  waste 
management  unit),  the  Agency  proposed 
and  is  today  finalizing  an  express 
requirement  for  "notification  to  the 
Regional  Administrator  and  corrective 
action  as  necessary  to  protect  human 
health  and  the  environment  for  releases 
to  ground  water"  from  CAMUs. 
Commenters  who  addressed  the  issue 
generally  supported  this  approach. 

As  discussed  in  the  proposal,  the  new 
requirement  for  notification  and 
corrective  action  as  necessary  to  protect 
human  health  and  the  environment  does 
not  change  the  more  general 
performance  standards  for  CAMUs. 
Consistent  with  the  Agency's  policies 
on  ground  water  remediation,'*  the 
Agency  believes' that  decisions  about  the 
details  of  grotmd  water  monitoring 
programs,  including  monitoring  and 
reporting  (i.e.,  "notification") 
frequencies  for  CAMUs  and,  if 
necessary,  decisions  about  corrective 
action  for  releases  to  ground  water  from 
CAMUs,  should  be  made  in  the  context 
of  overall  site  remedial  approaches  (65 
FR  51095,  August  22,  2000).  For 
example,  as  discussed  in  the  proposal, 
monitoring  and  reporting  frequencies 
are  typically  established  on  a  site- 
specific  basis  in  sampling  and  analysis  : 
plans  that  reflect  site-specific 
conditions.  These  conditions  may 
include  the  extent  of  existing 
contamination,  distance  to  nearest 
ground  water  well,  ground  water  flow 
rates,  and  statistical  sampling  protocols. 

The  Agency  expects  that  notification 
requirements,  will  similarly  be 
determined  on  a  site-specific  basis  in 
the  context  of  these  types  of  site-specific 
plans.  Like  the  standard  for  groimd 
water  monitoring  established  in  the 
1993  CAMU  rule,  the  standard  for 
notification  and  corrective  action  for 
releases  to  ground  water  established 
today — "as  necessary  to  protect  human 
health  and  the  enviromnent" — is  a 
performance  standard.  The  Agency 
expects  that  more  detailed 


i^See,  e.g..  Corrective  Action  for  Releases  from 
Solid  Waste  Management  Units  at  Hazardous  Waste 
Management  Facilities,  Advance  Notice  of  Proposed 
Rulemaking  at  61  FR  19432, 19461  (May  1. 1996) 
and  Presumptive  Response  Strategy  and  Ex  Situ 
Treatment  Technologies  for  Contaminated  Ground 
Water  at  CERCLA  Sites.  EPA  540/R-96/023. 
October,  1996. 
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specifications  or  performance  goals  for 
groimd  water  monitoring,  notification, 
and  corrective  action  will  be  included 
in  CAMU  permits  or  orders  based  on 
site-specific  information  and  conditions. 

G.  Treatment  Requirements  (40  CFR 
264.552(e)(4)) 

Today's  rulemaking  establishes  a  new 
framework  for  treatment  of  wastes 
placed  in  CAMUs.  Under  this  new 
framework,  "principal  hazardous 
constituents,"  or  "PHCs,"  must  meet 
either  minimum  national  treatment 
standards  adapted  from  the  LDR  Phase 
IV  soil  treatment  standards  or,  in 
specific  circumstances,  site-specific 
treatment  standards  based  on  defined 
adjustment  factors.  In  the  1993  CAMU 
rule,  EPA  did  not  establish  specific 
minimum  treatment  requirements. 
Instead,  the  Agency  emphasized  the 
importance  of  treatment  in  a 
performance  standard,  requiring  that 
CAMUs  "enable  the  use,  when 
appropriate,  of  treatment  technologies 
*  *  *  to  enhance  the  long-term 
effectiveness  of  remedial  actions  by 
reducing  the  toxicity,  mobility  or 
volume  of  wastes  that  will  remain  in 
place  after  closure."  The  new 
framework  for  treatment  of  wastes 
placed  in  CAMUs  and  the  specific 
treatment  standards  and  adjustment 
factors  established  today  address 
concerns  that  the  1993  CAMU  rule  did 
not  contain  explicit  requirements  for 
treatment  (or  treatment  standards)  and 
that  this  deficiency  might,  in  some 
cases,  result  in  insufficient  treatment  of 
higher-risk  wastes.^°  As  EPA  explained 
in  the  proposal  (65  FR  51084),  the 
Agency  believes  that  minimum  national 
standards  will  have  significant  benefits. 
Such  standards  can  make  the  CAMU 
process  more  consistent  nationally,  and 
the  results  more  predictable,  as  well  as 
more  explicit  for  the  public.  Such 
standards  can  also  make 
implementation  of  the  rule  less 
vulnerabliB  to  mistakes  or  abuse. 

Treatment  requirements  for  CAMU- 
eligible  wastes  and,  more  generally,  the 
application  of  RCRA  LDR  treatment 
standards  to  wastes  managed  during 
cleanups  are,  perhaps,  the  most  difficult 
issues  addressed  by  the  CAMU 


20  As  discussed  in  the  proposal,  the  Agency  does 
not  believe  the  1993  CAMU  rule  has  resulted  in 
insufBcient  treatment  in  practice.  Treatment  has 
been  used  at  more  than  70%  of  CAMUs  approved 
under  the  1993  rule.  EPA  continues  to  believe  that 
CAMU  remedies  that  require  treatment  under  the 
1993  rule  would  likewise  require  treatment  under 
today's  rulemaking;  similarly,  EPA  believes  that 
CAMU  remedies  that,  under  the  1993  rule  do  not 
require  treatment  where  treatment  was  not  required 
under  the  1993  rule  would  properly  not  require 
treatment  under  today's  rulemaking  (6S  FR  51096, 
August  22. 2000). 


amendments.  The  Agency's  position  on 
these  issues  was  clearly  articulated  in 
the  proposal  and,  because  these  are 
important  and  longstanding  issues, 
bears  repeating: 

In  developing  today's  treatment 
requirements,  EPA  considered  what 
approaches  to. treatment  would  be 
appropriate  in  the  context  of  the  primary 
purpose  of  the  CAMU  rule,  i.e.,  in  the  context 
of  reducing  disincentives  to  cleanup.  During 
cleanup  it  is  not  always  straightforward, 
possible,  or  reasonable  to  require  owners/ 
operators  to  excavate  or  remove 
contaminated  material,  because  of  the  costs 
and  practical  issues  associated  with  potential 
application  of  the  RCRA  requirements  for  as- 
generated  wastes  to  excavated  material  and 
because  there  is  often  a  legal  option  to  leave 
material  in  place.  This  is  particularly  an 
issue  with  respect  to  application  of  the  LDR 
treatment  standards  for  as-generated  wastes 
to  wastes  managed  for  implementing 
cleanup.  Part  of  the  beneRt  of  the  LDR 
treatment  standards  for  as-generated  wastes 
is  that  they  create  an  incentive  to  generate 
less  waste.  At  cleanup  sites,  contamination 
has  already  occurred,  i.e.,  "wastes"  have 
already  been  generated,  and  the  incentive  to 
generate  less  waste  tends  to  work  against  the 
goal  of  cleanup,  which  is  often  to  maximize 
the  amount  of  waste  managed  in  order  to 
more  aggressively  manage  and,  where 
appropriate,  remove  the  threats  it  poses.  For 
a  fuller  discussion  of  this  issue,  see  the  May 
26, 1998.  LDR  Phase  IV  rule  establishing  the 
soil  treatment  standards,  at  63  FR  28556, 
28603.  All  of  the  Agency's  attempts  to 
address  these  issues  have  been  designed  to 
promote  more  aggressive  cleanups,  that  is,  to 
promote  cleanups  that  rely  more  heavily  on 
excavation  and  management  and  include  an 
appropriate  degree  of  treatment.  EPA  believes 
that,  in  general,  these  types  of  cleanup  result 
in  more  permanent  remedies.  (65  FR  51095, 
August  22,  2000). 

Comments  on  EPA's  proposal  to 
establish  treatment  requirements,  and 
specific  treatment  standards  and 
adjustment  fectors  for  wastes  placed  in 
CAMUs  were  mixed.  As  with  the  CAMU 
design  and  operating  standards 
discussed  above,  some  commenters 
supported  the  proposed  establishment 
of  a  baseline  treatment  requirement  for 
wastes  placed  in  CAMUs.  Other 
commenters  opposed  the  new  treatment 
requirements,  arguing  that  they  would 
slow  future  cleanups  or  recreate 
disincentives  to  excavating  and 
managing  wastes  and  contaminated 
materials  during  cleanup.  Some 
commenters  suggested  that  EPA 
eliminate  the  treatment  requirements 
altogether  or,  if  treatment  must  be 
required,  provide  that  treatment 
requirements  be  developed  on  a  site- 
specific  basis  considering  site  risks. 

The  Agency  does  not  agree  that 
proposed  CAMU  treatment  standards 
should  be  eliminated.  As  discussed 
throughout  the  proposal  and  today's 


rulemaking,  EPA  is  attempting  in  these 
amendments  to  strike  a  reasonable 
balance  between  predictability  for 
CAMU  operation  and  the  flexibility 
necessary  to  use  CAMUs  over  a  range  of 
site-  and  waste-specific  conditions.  EPA 
believes  that  appropriate  minimimi 
treatment  requirements  for  wastes  that 
are  placed  in  CAMUs  are  an  important 
element  of  this  balance. 

The  Agency  does  not  believe  that 
today's  treatment  requirements  will 
deter  cleanups.  As  discussed  in  the 
proposal,  EPA  evaluated  CAMUs 
approved  imder  the  1993  rule  against 
today's  treatment  requirements  and 
concluded  that  existing  CAMU  remedies 
involving  treatment  would  still  require 
treatment  tmder  today's  requirements 
and  that,  similarly,  existing  CAMU 
remedies  that  do  not  involve  treatment 
would  not  require  treatment  imder 
today's  requirements  (65  FR  51096. 
August  22,  2000  and  CAMU  Background 
Document).  Likewise,  the  amount  of 
treatment  required  in  specific  instances 
is  not  expected  to  change.  Nothing  in 
the  comments  on  the  proposal  (nor  in 
the  Agency's  update  of  its  analysis  for 
today's  rule)  counters  these  conclusions. 
As  explained  earlier.  EPA  also  believes 
these  standards  will  have  significant 
benefits  in  terms  of  consistency, 
predictability  and  reduction  in  the 
likelihood  of  mistakes  or  abuse. 

While  the  Agency  agrees  that  site- 
specific  factors,  including  site-specific 
factors  related  to  risk,  are  appropriate 
(under  certain  circumstances)  to 
consider  in  adjusting  treatment 
requirements,  the  Agency  is  not 
persuaded  that  a  risk-reduction  standard 
alone  would  provide  the  predictability 
in  decision  making  about  treatment  of 
wastes  placed  in  CAMUs  that  the 
Agency  and  many  stakeholders  desire.  It 
is  EPA's  conclusion,  based  on  its 
evaluation  of  CAMUs  approved  under 
the  current  risk-based  CAMU  standards 
(and  the  lack  of  comments  on  that 
evaluation),  that  site-  and  waste-specific 
factors,  including  factors  related  to  risk, 
are  appropriately  accommodated  in  the 
treatment  standard  adjustments,  as 
discussed  later  in  today's  rulemaking. 
The  Agency  also  notes  that,  while  some 
commenters  supported  a  completely 
risk-based  approach,  most  supported  the 
proposed  treatment  requirements  as 
reasonable. 

For  these  reasons.  EPA  is 
promulgating  the  treatment 
requirements  essentially  as  proposed 
and  as  discussed  below.  ^^ 


^'  EPA  suggests  that  readers  interested  in  more 
specific  insight  into  how  EPA  intends  to  apply  the 
treatment  conditions  of  today's  rule  may  wish  to 

Continued 
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1.  Identification  of  "Principal 
Hazardous  Constituents"  (PHCs)  (40 
CFR  264.552(e)(4)(i)  and  (ii)) 

The  Agency  proposed  that  the 
treatment  standards  established  today 
would  apply  only  to  "principal 
hazardous  constituents,"  or  "PHCs." 
Commenters  supported  this  approach, 
and  the  Agency  is  finalizing  the  PHC 
approach  with  one  clarifying  change.  As 
■  discussed  below,  the  Agency  is 
amending  the  proposed  regulatory 
language  defining  PHCs  based  on 
ground  water  risks  to  emphasize  that  the 
general  performance  standards  for  PHCs 
apply  to  the  selection  of  these  PHCs  as 
well. 

Under  today's  rulemaking,  PHCs  are 
defined  as  those  constituents  that  "pose 
a  risk  to  hunun  health  or  the 
environment  that  is  substantially  higher 
than  the  cleanup  levels  or  goals  at  the 
site."  The  Regional  Administrator 
selects  PHCs  fit>m  those  constituents 
that  Would  otherwise  be  subject  to 
treatment  under  the  RCRA  LDR 
treatment  standards  for  as-generated 
waste.  As  proposed.  EPA  is  requiring 
that  "in  general,  the  Regional 
Administrator  will  designate  as 
principal  hazardous  constituents: 
carcinogens  that  pose  a  potential  direct 
risk  from  ingestion  or  inhalation  at  the 
site  at  or  above  10  ~  ';  and  non- 
carcinogens  that  pose  a  potential  direct 
risk  from  ingestion  or  inhalation  at  the 
site  an  order  of  magnitude  or  greater 
over  their  reference  dose." 

Today's  rule  also  requires  that:  "The 
Regional  Administrator  will  also 
designate  constituents  as  principal 
hazardous  constituents,  where 
appropriate,  when  risks  to  human 
health  and  the  environment  posed  by 
the  potential  migration  of  constituents 
in  wastes  to  ground  water  are 
substantially  higher  than  the  cleanup 
levels  or  goals  at  the  site;  when  making 
such  a  designation,  the  Regional 
Administrator  may  consider  such 
factors  as  constituent  concentrations, 
and  fate  and  transport  characteristics 
under  site  conditions."  Note  that,  in 
response  to  comment  and  to  be 
consistent  with  the  description  of 
designation  of  "other  constituents"  as 
PHCs  (below),  the  Agency  has  added  the 
phrase  "when  risks  to  hiunan  health 
and  the  environment  are  substantially 
higher  than  the  cleanup  levels  or  goals 
for  the  site." 

Finally,  as  proposed,  the  Agency  is 
requiring  that  "llie  Regional 
Administrator  may  also  designate  other 
constituents  as  principal  hazardous 


constituents  that  the  Regional 
Administrator  determines  pose  a  risk  to 
hiunan  health  and  the  environment 
substantially  higher  than  the  cleanup 
levels  or  goals  at  the  site." 

Each  of  the  PHC  criteria  are  discussed 
more  completely  in  the  sections  below. 

a.  Approach  to  Identifying  PHCs 

During  the  site  characterization  efforts 
associated  with  cleanup,  owners/ 
operators  and  overseeing  agencies 
"  typically  identify  which  wastes  are 
hazardous,  which  materials  warrant 
remediation  or  removal,  and  which 
constituents  will  be  used  to  set  site 
cleanup  levels.  This  process  results  in 
the  identification  of  what  are  generally 
known  as  the  "risk  drivers"  at  a  site.  As 
discussed  in  the  proposal,  EPA 
continues  to  expect  that  the  site 
characterization  and  evaluation 
processes  that  lead  to  remedy  selection 
and  (in  some  cases)  to  the  decision  to 
consider  use  of  a  CAMU  will  reliably 
identify  PHCs.  The  Agency  emphasizes 
that  it  views  identification  of  PHCs  as  a 
normal  part  of  well-designed  cleanup 
processes,  not  a  separate  analysis. 
Commenters  who  addressed  this  issue 
agreed  that  the  site  characterization 
typically  carried  out  diuing  well- 
designed  cleanups  would  generally 
provide  the  information  necessary  to 
support  a  PHC  determination  and  that, 
therefore,  a  separate  analysis  should  not 
be  needed. 

As  discussed  in  the  proposal,  the 
designation  of  PHCs  is  made  in  relation 
to  site  cleanup  levels  or  goals — that  is, 
PHCs  are  those  constituents  that  pose  a 
risk  to  human  health  and  the 
environment  substantially  higher  than 
cleanup  levels  identified  as  protective  of 
human  health  and  the  environment  for 
the  site  (65  FR  51097,  August  22,  2000). 
EPA  took  this  approach  based  on  a  view 
that  it  is  appropriate  to  designate  PHCs 
in  the  context  of  the  cleanup  levels  or 
goals  set  for  a  site,  because  in  situations 
where  PHCs  are  designated,  the  CAMU 
will  generally  be  a  permanent  disposal 
unit.22  Site  cleanup  levels  or  goals 
typically  take  into  account  such  factors 
as  reasonably  anticipated  land  use  (e.g., 
residential,  industrial,  or  agricultural) 
and  exposiue  pathways  of  concern. 
Therefore,  the  Agency  believes  it  is 
appropriate  to  designate  PHCs  in  the 
context  of  these  factors,  because  the 
PHC  concept  is  meant  to  distinguish 


consult  EPA's  Corrective  Action  Management  Unit 
(CAMU)  Site  Background  Document  (October  2001). 
which  is  available  in  the  docket  to  today's  rule. 


22  When  CAMUs  are  not  intended  to  be  a 
permanent  feature,  the  Agency  believes  they  will 
generally  be  implemented  through  the  provisions 
for  storage  and/or  treatment  only  CAMUs, 
discussed  in  section  I  of  today's  preamble.  In  this 
case,  the  treatment  standards  would  not  apply  to 
wastes  within  the  CAMU,  since  their  removal 
would  be  required  at  closure. 


higher-level  risks  relative  to  the  risk- 
reduction  goals  for  a  particular  site.  The 
Agency  did  not  propose  generic  national 
concentrations  for  PHC  determinations, 
since  generic  concentrations  would 
almost  certainly  not  reflect  remedial 
activities  at  individual  sites. 

As  discussed  in  the  proposal,  in 
making  determinations  of  whether  PHCs 
are  present  in  CAMU-eligible  wastes, 
overseeing  agencies  and  owners/ 
operators  cannot  use  pre-treatment  of 
the  waste  to  avoid  a  PHC  determination 
that  would  otherwise  be  made.  That  is, 
PHC  determinations  and  the  related 
application  of  today's  treatment 
standards  and  adjustment  factors  should 
be  made  based  on  constituent 
concentrations  in  CAMU-eligible  waste 
as  the  waste  is  initially  managed,  not 
after  pre-treatment  or  other  activity 
intended  to  reduce  constituent 
concentrations  to  below  PHC  levels. 
In  determining  whether  PHCs  are 
present,  based  on  risks  from  ingestion 
and  inhalation,  the  Regional 
Administrator  to  will  assume  that  an 
individual  is  directly  exposed  to  the 
constituents  in  the  CAMU-eligible 
waste,  consistent  with  the  exposure 
assumptions  used  to  develop  site- 
specific  cleanup  levels  or  goals,  and  to 
considn  reasonably  anticipated  land 
use  (which  could  be  residential  or  non- 
residential). Fate  and  transport  will  only 
be  considered  for  assessing  the 
migration  of  constituents  from  waste 
into  ground  water  or  air,  for  the  purpose 
of  determining  the  risk  posed  by  direct 
exposure  to  the  ground  water  or 
inhalation.  Some  commenters 
questioned  this  approach, 
recommending  that  PHC  determinations 
reflect  plausible  exposiues  that  take  into 
accoimt  the  protection  frt>m  exposure 
provided  by  a  CAMU;  these  commenters 
argued  that,  where  the  engineering 
design  of  a  CAMU  makes  direct  contact 
implausible,  EPA  shotdd  not  assume 
that  the  exposure  might  occur.  EPA  is 
not  persuaded  that  designation^of  PHCs 
should  reflect  protection  from  exposuro 
afforded  by  the  engineering  of  a  CAMU, 
at  least  when  ingestion  and  inhalation 
are  of  concern  (see  discussion  of  waste- 
to-ground  water  pathway  below).  As 
discussed  in  the  proposal,  one  of  the 
reasons  for  specifying  treatment 
requirements  for  CAMUs  and  for  using 
the  PHC  approach  is  to  protect  against 
the  potential  for  direct  exposure  to 
higher  risk  constituents  in  the  event  a 
CAMU  fails  (65  FR  51098,  August  22, 
2000).  (Commenters  did  not  challenge 
the  possibility  of  such  a  failure 
occurring.)  Therefore,  in  PHC 
determinations,  fete  and  transport  can 
be  used  only  for  assessing  the  potential 
migration  of  constituents  from  CAMU- 
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eligible  waste  into  ground  water  or  air 
for  the  purpose  of  determining  the  risk 
posed  by  direct  exposure  to  the 
constituents  in  ground  water  or  by 
inhalation  at  points  where  receptors  are 
located. 

Finally,  as  discussed  in  the  proposal, 
the  Regional  Administrator  does  not 
have  to  wait  to  make  site-specific  PHC 
determinations  imtil  activities 
associated  with  development  and 
approval  of  site-specific  cleanup  levels 
or  goals  have  been  completed.  In  many 
cases,  it  will  be  possible  and 
appropriate  for  Regional  Administrators 
to  designate  site-specific  PHCs  based  on 
standard  cleanup  values  (see  discussion 
of  the  use  of  standard  tables,  later  in 
today's  rulemaking)  and/or  information 
available  at  the  time  CAMU 
determinations  are  made.  The  Agency 
believes  that,  as  a  general  rule,  if  there 
is  enough  information  at  a  site  to  make 
a  CAMU  determination,  there  will  be 
enough  information  to  identify  PHCs  in 
wastes  proposed  for  management  in  the 
CAMU. 

b.  Constituents  from  Which  PHCs  Are 
Drawn  (40  CFR  264.552(e)(4)(ii)) 

The  set  of  constituents  from  which 
Regional  Administrators  might 
designate  PHCs  is  the  set  of  constituents 
that,  absent  a  CAMU,  would  be  subject 
to  the  LDR  treatment  requirements.  That 
is,  for  listed  wastes,  the  "regulated 
hazardous  constituents"  for  the  relevant 
listing  found  in  40  CFR  268.40, 
Treatment  Standards  for  Hazardous 
Wastes);  for  characteristic  hazardous 
waste,  all  "underlying  hazardous 
constituents"  (40  CFR  268.2(c), 
§  268.40(e));  and  for  contaminated  soil, 
"constituents  subject  to  treatment"  (40 
CFR  268.49(d)),  As  discussed  in  the 
proposal,  the  Agency  believes  that  it  is 
appropriate  to  limit  PHCs  to 
constituents  that  would  otherwise  be 
subject  to  the  LDRs,  because  one  of  the 
primary  objectives  of  the  CAMU  rule  is 
to  provide  relief  from  application  of  the 
LDR  requirements  to  wastes  managed 
for  implementing  cleanup  (65  FR  51096, 
August  22,  2000).  Commenters 
supported  this  approach. 

c.  Carcinogenic  and  Non-Carcinogenic 
PHCs 

Under  today's  rule,  the  Regional 
Administrator  will  generally  identify 
carcinogenic  constituents  as  PHCs  when 
they  pose  a  direct  risk  bom  inhalation 
or  ingestion  that  is  at.  or  above  a  10  ~  ^ 
risk  level.  As  discussed  in  the  proposal, 
the  Agency  believes  that  risks  at  or 
above  10  ~  ^  will  generally  be 
"substantially  higher  than  the  cleanup 
levels  or  goals  at  the  site"  given  that 
EPA  (and  most  state  cleanup  programs) 


generally  sets  site-specific  cleanup 
levels  or  goals  for  carcinogenic 
constituents  within  the  risk  range  of 
10   ■*  to  10   *•,  with  10  "  *•  used  as  a  point 
of  departiue.23 

In  the  rare  cases  where  site  cleanup 
levels  or  goals  are  established  at  the 
upper  end  of  the  risk  range  (i.e.,  at  10   •• 
risk  levels),  constituents  with 
concentrations  at  or  above  the  10    ^  risk 
level  should  generally  be  identified  as 
PHCs,  because,  in  general,  a  level  of  risk 
an  order  of  magnitude  above  the  upper 
end  of  the  risk  range  would  typically  be 
considered  a  risk  substantially  higher 
than  site  cleanup  levels  or  goals.  The 
Regional  Administrator  would  look 
closely  at  concentrations  above  but  near 
the  10    ^  risk  level  in  light  of 
assumptions  that  underlie  the  risk 
estimate  (e.g.,  waste  characteristics  and 
site  conditions)  prior  to  determining 
whether  the  particular  constituents  were 
principal  hazardous  constituents.  For 
example,  if  a  constituent  posed  risks 
close  to  a  10    ^  level,  based  on 
conservative  default  assumptions  (e.g., 
promulgated  state  default  tables  or 
generic  assiunptions  used  to  determine 
bioavailability),  and  the  underlying 
assumptions  were  not  applicable  at  the 
site  in  question,  the  Regional 
Administrator  could  determine  that  the 
constituents  should  not  be  designated  as 
principal  hazardous  waste  constituents. 

Today's  rulemaking  also  provides  that 
the  Regional  Administrator  will 
generally  designate  non-carcinogenic 
constituents  as  PHCs  when  they  pose  a 
risk  from  inhalation  or  ingestion  that  is 
greater  than  or  equal  to  ten  times  the 
hazard  quotient  ^*  for  the  constituent 
(i.e.,  an  order  of  magnitude  or  greater 
over  the  reference  dose).  Hazard 
quotients  are  used  as  a  measure  of 
unacceptable  exposure  to  constituents 
that  produce  toxic  endpoints  other  than 
cancer.  As  discussed  in  the  proposal, 
the  Agency  believes  that  risks  ten  times 
the  hazard  quotient  or  greater  will 
generally  be  "substantially  higher  than 
the  cleanup  levels  or  goals  for  the  site," 
given  that  EPA  typically  sets  cleanup 


"  For  a  fiill  discussion  of  the  use  of  the  risk  range 
in  setting  site-specific  cleanup  levels  or  goals  in  the 
RCRA  corrective  action  program,  see  the  Corrective 
Action  ANPR  (61  FR  19432,  19450,  May  1,  1996). 

2<The  hazard  quotient  is  the  estimated  site- 
specific  exposure  (dose)  over  a  specified  period 
divided  by  the  reference  dose  for  the  constituent  in 
question  over  similar  exposure  conditions.  A 
reference  dose  is  an  estimate  of  a  daily  exposure  to 
the  general  population  of  humans,  including 
sensitive  sub-populations,  that  is  not  likely  to  have 
an  appreciable  risk  of  adverse  effects  during  a 
lifetime.  The  magnitude  of  an  adverse  effect  is  not 
always  related  directly  to  the  magnitude  of  the 
hazard  quotient.  The  Agency's  Integrated  Risk 
Information  System  (IRIS)  database  has  a  more 
detailed  description  of  reference  doses  and  hazard 
quotients,  see  www.epa.gov/iris. 


goals  for  individual  non-carcinogens  at 
a  hazard  quotient  of  one  or  less.  (65  FR 
51098,  August  22.  2000). 

Commenters  supported  this  approach. 

Carcinogenic  and  non-carcinogenic 
constituents  may  be  identified  as  PHCs 
either  through  a  site-specific  risk 
assessment  or  by  a  comparison  of  site 
concentrations  to  standard  values.  As 
discussed  in  the  proposal,  many  state 
(and  federal)  cleanup  programs  publish 
standard  tables  with  cleanup  levels 
based  on  risks  from  inhalation  or 
ingestion  under  various  exposure 
scenarios  (65  FR  51097.  August  22, 
2000).  The  Regional  Administrator  may 
use  these  tables,  where  appropriate,  to 
assist  in  making  PHC  determinations  by 
extrapolating  10    '  risk  levels  from  the 
standard  10   '*  table  values.  While 
commenters  generally  agreed  with  the 
Agency  that  such  tables  could  be  useful 
in  designating  PHCs,  some  commenters 
were  concerned  that  the  Agency 
intended  the  Regional  Administrator  to 
require  use  of  standard  tables  (and, 
therefore,  standard  exposure 
assumptions  and  assumptions  about 
other  factors)  to  the  exclusion  of  more 
site-specific  approaches.  The  Agency 
emphasizes  that  it  is  not  requiring  the 
use  of  standard  tables  to  identify  PHCs 
and  that  either  standard  tables  or  site- 
specific  approaches  may  be  used.  The 
Agency  recognizes  that,  in  many  cases, 
standard  tables  are  developed  using 
conservative  exposure  and  other 
assumptions  and  that  these  assumptions 
may  not  match  actual  site-specific 
conditions.  As  discussed  earlier  in 
today's  rulemaking,  the  Agency  expects 
PHCs  to  be  identified  as  a  normal  part 
of  the  site  characterization  and 
evaluation  activities  associated  with 
well-designed  cleanups. 

Today's  rule,  like  the  proposal, 
requires  that  the  Regional  Administrator' 
"generally"  identify  hazardous 
constituents  as  PHCs  if  constituent 
concentrations  exceed  the  specified  risk 
levels  for  carcinogens  and  non- 
carcinogens  discussed  above.  However, 
as  discussed  in  the  proposal,  there  may 
be  site-specific  situations  where  these 
risk  levels  are  not  appropriate  for 
determining  PHCs  (65  FR  51097,  August 
22,  2000).  The  Agency  emphasizes  that 
PHC  determinations  are  made  on  a  site- 
specific  basis  in  the  context  of  site 
cleanup  levels  or  goals.  In  situations 
where  the  Regional  Administrator 
decides  not  to  identify  constituents  that 
meet  the  above  descriptions  as  PHCs, 
the  Agency  expects  them  to  document 
and  explain  the  decision  in  the 
supporting  materials  associated  with  the 
CAMU  determination. 
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d.  PHCs  Identified  Based  on  the  Waste- 
to-Ground  Water  Pathway  (40  CFR 
264.552(e)(4)(i)(B)) 

In  addition  to  designating  PHCs  based 
on  carcinogenic  and  non-carcinogenic 
risks  to  hiunans  from  direct  exposure 
through  inhalation  and  ingestion. 
Regional  Administrators  will,  where 
appropriate,  designate  PHCs  based  on 
the  risk  posed  by  the  potential  migration 
of  constituents  from  wastes  to  groimd 
water.  As  discussed  in  the  proposal,  the 
Agency  expects  that  in  making  such 
determinations  Regional  Administrators 
will  consider  site-specific  factors  that 
could  affect  constituent  migration. 
These  site-specific  factors  could  include 
fectors  such  as  the  location  of  the 
CAMU,  the  nature  of  the  wastes  placed 
in  the  CAMU  (e.g.,  mobility),  how  the 
waste  placed  in  the  CAMU  will  be 
managed  (e.g.,  the  type  of  CAMU  that 
will  Iw  used  and  potential  rates  of  liquid 
percolation  into  and  out  of  the  unit), 
factors  that  affect  transport  of 
constituents  to  ground  water,  and 
beneficial  uses  of  ground  water.  As 
discussed  in  the  proposal,  in  situations 
where  constituents  in  soil  pose  a 
significant  potential  threat  through  the 
ground  water  pathway  (e.g.,  based  on 
fate  and  transport  modeling)  and  the 
soil  is  excavated  for  disposal  in  a 
CAMU,  the  Regional  Administrator 
should  strongly  consider  whether  to 
designate  sudi  constituents  as  PHCs  if 
they  are  not  otherwise  designated  as 
PHCs  under  the  approach  for  direct 
human  exposxire  to  carcinogens  and 
non-carcinogens  discussed  above  (65  FR 
51098,  August  22,  2000). 

The  approach  to  designating  PHCs 
based  on  risks  from  the  waste-to- 
groimd-water  pathway  is  different  from 
.  tiie  approach  taken  to  designating  PHCs 
based  on  direct  exposure  through 
ingestion.  It  does  not  specify  a  generally 
appropriate  risk  level  that  would 
typically  define  PHCs,  and  it  allows  for 
consideration  of  additional  factors  that 
potentially  affect  exposure.  As 
discussed  in  the  proposal,  EPA  believes 
that  this  approach  is  appropriate 
because,  among  other  things,  of  the 
highly  site-specific  nature  of  the  waste- 
to-ground-water  pathway  (65  FR  51098, 
August  22,  2000).  Commenters 
supported  this  conclusion. 

While  commenters  who  addressed  the 
issue  generally  supported  EPA's 
proposed  approach  to  identification  of 
PHCs  based  on  the  waste-to-groimd- 
water  pathway,  some  commenters 
expressed  concern  about  the  specific 
regulatory  language.  Commenters 
argued  that,  because  the  regulatory 
language  describing  identification  of 
PHCs  based  on  the  waste-to-ground- 


water  pathway  did  not  include  the 
overall  PHC  standard  of  "risks 
substcuitially  higher  than  site  cleanup 
levels  or  goals,"  the  provision  could  be 
read  as  standardless.  The  Agency 
believes  that  the  overreaching  standard 
for  identifying  PHCs  at  40  CFR 
264.552(e)(4)(i)  is  clear:  PHCs  are 
constituents  that,  on  a  site-specific 
basis,  "pose  a  risk  substantially  higher 
than  the  cleanup  levels  or  goals  for  the 
site."  However,  to  eliminate  any 
potential  confusion  over  the  PHC 
standard  as  it  applies  to  the  waste-to- 
ground-water  pathway,  the  Agency  has 
modified  from  the  proposal  the 
regulatory  language  describing  the 
waste-to-ground-water  pathway  to 
reiterate  the  overall  standard  for 
identification  of  PHCs.  The  new 
language  reads,  "The  Regional 
Administrator  will  also  designate 
constituents  as  principal  hazardous 
constituents,  where  appropriate,  when 
risks  to  hiunan  health  or  the 
environment  posed  by  the  potential 
migration  of  constituents  in  wastes  to 
ground  water  are  substantially  higher 
than  the  cleanup  levels  or  goals  at  the 
site;  when  making  such  a  designation, 
the  Regional  Administrator  may 
consider  such  factors  as  constituent 
concentrations,  and  fate  and  transport 
characteristics  under  site  conditions." 
This  revised  regulatory  language  is 
consistent  with  the  comparable 
regulatory  language  addressing  the 
designation  of  PHCs  based  on  other 
risks  (see  40  CFR  264.552(e)(4)(i)(C)  and 
discussion  below). 

e.  Designation  of  Other  PHCs  (40  CFR 
264.552(e)(4)(i)(C)) 

As  discussed  above,  EPA  is  today 
establishing  a  general  framework  for 
site-specific  identification  of  PHCs  that 
emphasizes  risks  to  humans  from  direct 
ingestion  and  inhalation  and  highlights 
the  waste-to-ground-water  pathway.  The 
Agency  believes  that  this  framework 
will  result  in  the  identification  of 
constituents  that  pose  risks 
"substantially  hi^er"  than  the  cleanup 
levels  or  goals  for  a  site.  The  Agency 
also  believes  that  this  approach  will 
screen  out  constituents  posing  lower 
risks,  and  CAMU-eligible  wastes  with 
lower  concentrations  of  higher-risk 
constituents.  However,  there  may  be 
other  types  of  site-specific 
circumstances  where  constituents  pose 
risks  that  are  "substantially  higher  than 
the  cleanup  levels  or  goals  for  the  site," 
for  example,  based  on  risk  scenarios  not 
otherwise  addressed  in  the  other  PHC 
determinations.    . 

Hie  Regional  Administrator  might,  on 
a  site-specific  basis,  for  example, 
designate  PHCs  based  on  ecological 


concerns,  potential  risks  posed  by 
dermal  contact,  or  constituent  mobility. 
PHCs  might  be  designated  at  risk  levels  . 
higher  or  lower  than  the  standard  risk 
levels  discussed  for  carcinogens  and 
non-carcinogens  above.  For  example, 
the  Regional  Administrator  could 
determine  that  a  highly  mobile 
constituent  posing  a  risk  of  10  "  "*  is  a 
principal  hazardous  constituent  at  a  site 
where  protection  of  ground  water  is  an 
especially  significant  issue.  To 
emphasize  that  PHCs  may  be  designated 
based  on  all  appropriate  site-specific 
considerations.  EPA  proposed  and  is 
today  finalizing  a  provision  that  "the 
Regional  Administrator  may  also 
designate  other  constituents  as  principal 
hazardotis  constituents  that  the  Regional 
Administrator  determines  pose  a  risk  to 
hiunan  health  and  the  environment 
substantially  higher  than  the  cleanup 
levels  or  goals  for  the  site." 

Some  commenters  expressed  concern 
that,  by  emphasizing  the  Regional 
Administrator's  ability  to  designate 
PHCs  based  on  risks  other  than  those 
posed  by  direct  exposiire  to  humans 
through  inhalation  or  ingestion  or  from 
the  waste-to-ground-water  pathway,  the 
Agency  woiild  render  moot  the  general 
guidelines  for  establishing  PHCs.  The 
Agency  disagrees  that  this  result  will 
occur.  As  discussed  throughout  today's 
rulemaking,  during  cleanups  overseeing 
agencies  encounter  a  diversity  of  site- 
specific  conditions.  While  EPA  believes 
that  considering  risks  posed  by  dfrect 
exposure  to  hiunans  through  inhalation 
and  ingestion  as  well  as  risks  posed  by 
migration  of  contamination  from  wastes 
to  ground  water  will  most  often  result 
in  appropriate  identification  of  PHCs 
(because  these  are  the  issues  that 
typically  drive  cleanup  decisions),  the 
Agency  caimot  rule  out  identification  of 
PHCs  based  on  other  site-specific  risk 
foctors.  As  with  other  PHC  designations, 
these  designations  would  be  made  only 
when  constituents  pose  risks  that  are 
"substantially  higher  than  the  cleanup 
levels  or  goals  for  the  site."  The  Agency 
would  expect  PHCs  based  on  factors 
other  than  direct  exposxire  to  humans 
through  ingestion  or  inhalation  or  risks 
from  die  waste-to-groimd-water 
pathway  would  be  considered  where 
such  factors  were  among  the  risk  drivers 
for  cleanup  at  a  site,  and  contaminants 
were  identified  at  levels  substantially 
higher  than  cleanup  goals..  On  the  other 
hand,  the  Agency  does  not  expect  that 
PHCs  will  be  designated  based  on 
ecological  risks  unless  ecological  risk 
concerns  are  among  the  drivers  for  site 
cleanup  levels  or  goals. 
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f.  Relationship  of  PHCs  to  "Principal 
Threats"  Guidance 

In  the  proposal,  the  Agency  discussed 
its  approach  to  principal  hazardous 
constituents  and  to  treatment 
requirements  in  relation  to  the  Agency's 
general  and  longstanding  preference  for 
treatment  of  hi^er-risk  wastes  during 
cleanup  (65  FR  51098,  August  22.  2000). 
The  Agency  observed  that  the  PHC 
concept  is  consistent  with  the 
"principal  threats"  approach  used  in  the 
CERCLA  and  RCRA  corrective  action 
programs  to  express  the  Agency's 
general  preference  for  treatment  of 
higher-risk  wastes.  Commenters  were 
concerned  that  this  presentation  of  the 
PHC  approach  as  consistent  with  the 
"principal  threats"  approach  could  be 
misleading.  These  commenters  noted 
that  the  principal  threats  approach  is 
often  used  to  inform  choices  between 
various  remedial  approaches  and  to 
determine  which  wastes  are  likely  to 
need  active  management,  while  the  PHC 
approach  is  meant  to  identify  higher- 
risk  constituents  in  CAMU-eligible 
wastes  that  would,  absent  the  CAMU 
regulations,  be  subject  to  RCRA  LDR 
treatment  standards.  Furthermore,  these 
commenters  noted  that  the  PHC  concept 
applies  after  a  decision  has  been  made 
to  excavate  and  manage  cleanup  wastes. 

The  Agency  agrees  that  the  PHC 
approach  and  the  "principal  threats" 
concept  apply  at  different  points  in 
cleanup  processes  and  are  used  for 
different  purposes.  EPA's  statements  on 
this  matter  were  only  meant  to  observe 
that,  like  the  "principal  threats" 
concept,  the  PHC  approach  focuses  on 
the  higher-risk  subset  of  wastes  under 
consideration.  For  a  fuller  discussion  of 
the  application  of  the  "principal 
threats"  concept  diuing  RCRA 
corrective  action,  see  Corrective  .Action 
ANPR  (61  FR  19432,  19448  (May  1, 
1996)).  Also  see  "A  Guide  to  Principal 
Threats  and  Low  Level  Threat  Waste," 
OSWER  Directive  9380.3-06FS. 
November  1991. 

2.  Treatment  Standards  (40  CFR 
264.552(e)(4)(iii)) 

Under  today's  new  framework  for 
treatment  of  wastes  placed  in  CAMUs, 
principal  hazardous  constituents  must 
be  treated  to  achieve  minimum  national 
treatment  standards  or,  in  certain 
circumstances,  site-specific  treatment 
standards  developed  through 
application  of  a  number  of  adjustment 
factors.  As  discussed  in  the  proposal, 
the  Agency  believes  that  this 
approach — minimuin  national  standards 
with  appropriate  opportunities  for  site- 
specific  adjustments — represents  a 
reasonable  balance  by  setting  specific 


treatment  standards  while  preserving 
the  flexibility  needed  to  address  a  range 
of  site-  and  waste-specific 
circumstances.  The  Agency  also 
believes  that  the  CAMU  treatment 
standards  and  specified  adjustment 
factors  will  provide  a  valuable 
benchmark  against  which  the  public  can 
review  treatment  options  under 
consideration.  Details  of  the  minimum 
national  treatment  standards  and 
application  of  the  adjustment  factors  are 
discussed  below. 

a.  Minimum  National  Treatment 
Standards  (40  CFR  264.552(e)(4)(iv)) 

(1)  Standard  of  90%  Capped  by  lOXUTS 

EPA  proposed  and  is  today  finalizing 
a  minimiun  national  treatment  standard 
of  ninety  (90)  percent  reduction  in 
concentrations  of  PHCs  unless  such 
treatment  would  result  in 
concentrations  that  are  less  than  ten  (10) 
times  the  relevant  Universal  Treatment 
Standard  (UTS),  in  which  case 
treatment  would  be  capped  at  ten  times 
the  universal  treatment  standard.  This 
standard  was  established  for  hazardous 
contaminated  soil  in  the  LDR  Phase  IV 
rule  and  is  commonly  referred  to  as 
"90%  capped  by  lOxUTS."  For  details 
on  implementation  of  this  standard,  see 
the  description  in  the  LDR  Phase  IV 
rule,  40  CFR  268.49,  63  FR  28556,  28605 
(May  26, 19S8).  Universal  treatment 
standards  are  identified  in  40  CFR 
268.48,  Universal  Treatment  Standards 
Table. 

Today's  treatment  standard  applies  to 
both  soil  and  non-soil  wastes,  including 
sludges  and  debris.  Debris  subject  to 
today's  treatment  standards  (i.e.. 
CAMU-eligible  debris  that  contain 
PHCs)  must  be  treated  using  the  cturent 
LDR  treatment  standards  for  hazardous 
debris  at  40  CFR  264.45  or  Uie  CAMU 
treatment  standards,  whichever  the 
Regional  Administrator  deems 
appropriate.  Consistent  with  the 
approach  it  took  for  hazardous 
contaminated  soils  in  the  Phase  FV  rule, 
EPA  is  also  requiring  that  wastes  subject 
to  today's  treatment  standards  (i.e., 
CAMU-eligible  waste  that  contains 
PHCs)  that  exhibit  the  hazardous 
characteristics  of  ignitability, 
corrosivity,  or  reactivity  must  be  treated 
to  eliminate  such  characteristics. 

As  discussed  in  the  proposal,  the 
Agency  believes  the  90%  capped  by 
lOxUTS  treatment  standard  is 
appropriate  and  will  generally  result  in 
meaningful  treatment  (65  FR  51100, 
August  22.  2000).  Reducing 
concentrations  of  PHCs  by  90%  is  a 
substantial  reduction  and.  in  cases 
where  treatment  is  capped  at  lOxUTS. 
this  is  a  relatively  small  increment  over 


constituent  concentrations  established 
at  the  limits  of  the  performance  of 
available  technology  (i.e. ,  the  UTS 
levels  that  are  established  based  on  a 
Best  Demonstrated  Available 
Technology  standard).  The  Agency 
continues  to  believe  that  the  90% 
capped  by  lOxUTS  treatment  standard 
is  generally  achievable  in  soils  using 
technologies  other  than  combustion. 
Because  soil  contaminated  with 
hazardous  waste  is  generally  more 
difficult  to  treat  than  hazardous  waste 
alone,  the  Agency  believes  that  today's 
treatment  standards  can  likewise  be 
achieved  in  non-soil  CAMU-eligible 
wastes  using  technologies  other  than 
combustion.  For  a  fuller  discussion  of 
the  achievability  of  the  soil  treatment 
standards,  see  the  LDR  Phase  IV  rule  at 
63  FR  28556,  28603  (May  26,  1998).  As 
discussed  in  the  proposal,  in  situations 
where  today's  treatment  standards 
cannot  be  achieved  using  non- 
combustion  technologies,  the  Agency 
has  established  an  adjustment  factor 
allowing  Regional  Administrators  to 
adjust  treatment  standards  based  on  a 
finding  that  the  minimiun  national 
treatment  standard  is  technically 
impracticable.  The  "technical 
impracticability"  adjustment  factor  is 
discussed  later  in  today's  rulemaking. 

Some  commenters  generally 
supported  treatment  standards,  but 
opposed  the  90%  capped  by  lOxUTS 
standard  as  excessively  stringent.  They 
argued  that  this  standard  would  likely 
limit  the  usefulness  of  CAMUs  and 
therefore  provide  a  significant 
disincentive  to  cleanups.  The  Agency 
does  not  believe  that  the  90%  capped  by 
lOxUTS  standard  is  excessively 
stringent.  As  discussed  in  the  proposal, 
the  Agency's  goal  in  designing  today's 
treatment  standards  was  that  the 
treatment  standards  should  provide  a 
meaningful  level  of  treatment  and  be 
achievable,  but  should  not  be  so 
onerous  as  to  discourage  cleanup  (65  FR 
51100.  August  22,  2000).  The  Agency 
also  sought  to  ensure  that  today's 
treatment  standards  would  not  require 
treatment  to  levels  significantly  below 
those  that  are  necessar>'  to  protect 
human  health  and  the  environment.  The 
Agency  continues  to  believe  that  the 
90%  capped  by  lOxUTS  treatment 
standard,  with  opportunities  to  adjust 
treatment  standards  on  a  site-specific 
basis  using  the  adjustment  factors, 
meets  these  goals.^^  Given  the  fact  that 


25  The  Agency  notes  that,  as  part  of  comments 
opposing  the  90%  capped  by  lOxLTTS  treatment 
standard,  one  commenler  observed  that  while  "the 
proposed  regulations  do  allow  for  alternate 
treatment  standards  *   *   *  departures  from  specific 
standard  requirements  are  very  often  difficult  to 

Continued 
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treatment  applies  only  to  principal 
hazardous  constituents,  the  general 
achievability  of  the  numerical 
standards,  the  availability  of  adjustment 
factors,  and  EPA's  analysis  that 
treatment  in  CAMUs  under  the  previous 
standards  meet  those  of  today's  rule, 
EPA  is  not  persuaded  that  the  minimum 
national  treatment  standard 
promulgated  today  will  reinstate 
disincentives  to  cleanups. 

Today's  treatment  standard  apply  to 
PHCs  in  CAMU-eligible  wastes  when 
such  wastes  will  be  placed  in  a  CAMU 
for  permanent  disposal.  EPA  is  not 
requiring  that  treatment  standards  be 
.  met  ptiot  to  placement.  Treatment  may 
occur  either  before  or  after  wastes  are 
placed  in  a  CAMU — as  is  appropriate 
given  that  CAMUs  will  often  be  used  to 
facilitate  remedies  involving  treatment. 
CommentOTS  who  addressed  the  issue 
supported  this  approach.  In  addition, 
EPA  is  not  requiring  treatment  when 
wastes  are  placed  in  CAMUs  used  for 
storage  and/or  treatment  only. 
Requirements  for  CAMUs  that  will  be 
used  for  storage  and/or  treatment  only 
are  discussed  later  in  today's 
rulemaking. 

(2)  Use  of  TCLP  and  Alternative  Leach 
Tests 

EPA  proposed  that  the  Toxicity 
Characteristic  Leaching  Procedure 
CTCLP)  be  used  to  detcnrmine 
compliance  with  the  CAMU  90%/ 
lOxUTS  treatment  standard  under 
§  264.552(e)(4)(iv)(B)  and  (C)  for  metals. 
As  noted  in  the  proposal,  the  TCLP  has 
been  used  as  a  broadly  applicable  leach 
test  for  assessing  the  potmtial  mobility 
of  both  organic  and  inorganic 
constituents  imder  plausible,  reasonable 
worst-case  management  conditions  for 
solid  waste.  The  TCLP  has  pnformed 
reliably  in  many  applications,  with  a 
Haw  exceptions,  and  the  Agency 
continues  to  believe  that  it  is  an 
aftpropriate  evaluative  test  for  waste 
dassincation  and  treatment  compliance. 
This  is  particularly  so  when  industrial 
wastes  might  plausibly  be  OMiisposed 
undn  conditions  similar  to  those 
typically  present  in  municipal  solid 
waste  landfills,  and  also  particularly 
when  wastes  are  tested  and  managed 
without  regulatory  ovovighL  Thus,  the 
TCLP  is  a  reasonable  and  appropriate 
test  for  bodi  identifying  and  evaluating 
the  treatment  of  wastes,  and  today's  rule 
establishes  the  TCIi>  as  the  default  test 
for  determining  compliance  with  the 


support  and  defcnd.  evan  when  they  an  entirely 
apptopiiate."  The  Agency  leiteratea  that  it  sees  the 
minimum  national  traatment  aiandaids  and  site- 
•padfic  treatment  standards  dtntiopeA  through 
application  of  the  adjustment  factors  as  equally 
available. 


CAMU  treatment  requirements.  Today's 
rule  also  provides  Regional 
Administrators  with  the  flexibility  to 
use  alternatives  to  the  TCLP  for  CAMU 
compliance,  in  some  cases. 

EI^\  noted  in  the  CAMU  proposal  (65 
FR  51101)  that  hazardous  remediation 
waste  will  not  often  be  co-disposed  of 
with  mimicipal  solid  waste  in  CAMUs. 
(No  commenters  on  the  proposal 
disputed  this  conclusion.)  Since  the 
TCLP  reflects  some  key  leaching 
conditions  likely  to  be  present  in 
municipal  solid  waste  landfills,  but  not 
necessarily  in  CAMUs,  EPA,  suggested 
that  it  may  not  always  be  the  most 
appropriate  predictor  of  waste  leaching 
behavior  in  CAMUs.  In  addition,  the 
Agency  stated  that  the  circvunstances 
associated  with  disposal  at  a  CAMU  site 
will  be  well  defined  and  known 
(although  conditions  at  CAMUs  will 
vary  from  site  to  site,  depending  on  the 
wastes  disposed  of  there  and  any 
previous  uses  of  the  site).  Thus, 

■  leaching  tests  that  more  closely  reflect 
individual  site  conditions  mi^t,  in 
some  instances,  be  better  suited  than  the 
TCLP  to  estimate  the  behavior  of  waste 
disposed  of  in  a  CAMU.  EPA  sought 
public  comment  in  the  proposal  on  the 
appropriateness  of  using  leach  tests 
other  than  the  TCLP  for  determining 
compliance  with  the  CAMU  treatment 
standards  for  metals,  when  waitmited 
by  site  conditions. 

For  the  most  part,  commenters  on  this 
issue  expressed  skepticism  about  the 
imiversal  relevance  of  the  TCLP  test  for 
cleanups,  and  generally  supported  the 
use  of  alternatives  to  the  TCLP  when 

-  warranted  by  site  conditions.  Several 
commenters  broadly  supported  the  use 
of  alternative  tests,  while  others 
specifically  pointed  to  the  Synthetic 
I^edpitation  Leaching  Procedure  or 
SPLP  (which  simulates  acid  rain 
conditions,  rather  than  conditions  in  a 
municipal  solid  waste  landfill).  One 
commenter,  for  example,  argued  that  the 
TCLP,  by  virtue  of  its  design,  does  not 
appropriately  simulate  leachability  of 
metals  under  circumstances  in  which 
metal-bearing  wastes  are  not  co- 
disposed  with  municipal  wastes.  On  the 
other  hand,  another  commenter  stated 
that  EPA  should  retain  the  TCLP  as  the 
standard  test,  but.  where  the  "FCLP  may 
not  be  appropriate  for  "unusual 
wastes,"  die  Regional  Administrator 
shoidd  be  allowed  to  require  the  iise  of 
supplemental  tests. 

Alter  reevaluating  this  issue  in 
consideration  of  these  comments,  EPA 
concludes  that  the  leaching  conditions 
represented  in  the  TCLP  may  not  be 
present  at  many  remediation  sites,  and 
that  the  TCLP  wHl,  therefore,  not  always 
be  the  most  reliable  test  for  predicting 


site-specific  leaching  behavior  for  waste 
disposed  of  at  these  sites.  (See  CAMU 
Site  Background  Document). ^^  The 
TCLP  anticipates  general  municipal 
solid  waste  landfill  conditions  (as 
reasonable,  plausible  worst-case 
management  for  waste),  and  is  not 
tailored  to  reflect  conditions  of  other 
waste  management  unit  types  or  specific 
sites.  It  may,  to  some  degree,  either 
over-  or  imder-predict  leaching 
potential  of  some  waste  constituents  at 
any  particular  site.  For  example,  in  the 
Agency's  recent  experience  with 
monofilling  of  treated  K088  waste  (spent 
aluminum  pot  liners),  the  TCLP  under- 
predicted  arsenic  leaching  (see  62  FR 
41005,  July  31, 1997.  and  62  FR  63458, 
December  1, 1997).  On  the  other  hand, 
some  soils  are  less  acidic  than  the  TCLP 
(particularly  in  the  western  United 
States),  and  do  not  have  the  levels  of 
acetic  acid  found  in  mimicipal  solid . 
waste  landfills,  and  the  TCLP  might 
therefore  over-predict  leaching  of  some 
metals  bom.  these  contaminated  soils.^^ 
Because  of  these  types  of  concerns,  the 
Agency  relied  on  other  leach  tests  when 
waste  was  not  being  disposed  of  in 
municipal  solid  waste  landfills  in  its 
recent  nUemakings  on  inorganic 
chemicals  and  chlorinated  aliphatics 
manufacturing  wastes  (see  65  FR  55695, 
September  14,  2000,  and  65  FR  67100, 
November  8,  2000).  EPA  therefore 
concludes  that,  where  a  regulatory 
agency  can  specify  a  disposal  site  for 
remediation  waste  (such  as  a  CAMU), 
and  conditions  at  the  specific  cleanup 
site  differ  from  those  simidated  by  the 
TCLP,  tests  other  than  the  TCLP  that  are 
tailored  to  reflect  conditions  at  the  site 
may  be  better  suited  to  assess  the  likely 
leaching  behavior  of  waste  disposed  of 
at  that  site  (including  in  a  CAMU). 

Section  264.552(e)(4)(iv)(F)  of  today'^ 
final  rule,  therefore,  provides  the 
Regional  Administrator  the  flexibility  to 
specify  alternative  leach  tests  to 
determine  compliance  with  the  CAMU 
treatment  requirements  fot  metals 
(except  where  metals  removal 
technologies  are  used,  and  compliance 
is  based  on  total  concentrations).  Under 
today's  rule,  the  Regional  Administrator 
must  find  that  an  available  alternative  to 
the  TCLP  would  "more  acciuately 


'"For  additional  information  on  this  issue,  see 
Evanko  and  Dzombak.  1997,  Remediation  of  Metals- 
Contaminated  Soils  and  Groundwater,  Technology 
Evaluation  Report  TE-97-01,  Groundwater 
Remediation  Technologies  Analysis  Center, 
PitUbuigh,  PA. 

"  Particularly  metal  salts  that  are  more  soluble 
under  acidic  conditions,  or  which  are  soluble  in 
acetate  (both  TCLP  conditions),  such  as  lead  or 
mercury.  On  the  other  hand,  some  eastern  U.S.  soils 
are  moderately  acidic  (pH  4.S-S.S)  or  highly  acidic 
(ptfS.S-t.S),  and  most  soils  are  buBered  to  stable 
pH  values  (Brady  and  Weil.  1999). 
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reflect  the  conditions  at  the  site  that 
affect  leaching."  Thus,  the  tests  must 
better  reflect  site  conditions,  based  on 
available  site-specific  information.  Site- 
specific  use  of  alternatives  to  the  TCLP 
would  most  often  be  appropriate  in 
cases  where  disposal  conditions  are 
known  and  differ  from  mimicipal  solid 
waste  landfill  conditions,  the  waste  will 
not  be  co-disposed  with  municipal  solid 
waste  (where  the  TCLP  would  more 
likely  be  appropriate),  and  there  is  an 
appropriate  alternative  test  that  more 
accurately  reflects  the  individual  site 
conditions.  Where  important  factors 
affecting  leaching  are  similar  to 
municipal  solid  waste  landfill 
conditions,  the  TCLP  will  likely  be  most 
appropriate  even  if  there  is  no 
mimicipal  solid  waste  co-disposed  with 
the  CAMU  wastes.  This  may  occur 
when  acidic  chemicals  (particularly 
organic  acids,  such  as  phenols  and 
cresols)  are  found  in  CAMU  remediation 
wastes.  The  flexibility  in  today's  rules, 
allowing  the  Regional  Administrator  to 
specify  alternatives  to  the  TCLP,  could 
mean  that  either  more  or  less  treatment 
will  be  needed  to  meet  the  standard 
compared  with  evaluating  treatment 
with  the  TCLP. 

In  determining  that  an  alternative  test 
was  likely  to  better  predict  waste 
behavior  at  a  selected  disposal  site,  the 
Regional  Administrator  would  be 
expected  to  consider  site-  and  waste- 
specific  factors  affecting  metals 
leaching.  These  might  include  disposal 
site  and  waste  pH,  anticipated  rainfall 
infiltration  of  the  site,  characteristics  of 
other  waste  co-disposed  at  the  site,  and 
the  anticipated  long-term  structural 
integrity  and  porosity  of  wastes 
stabilized  using  cement  or  other 
pozzolonic  treatment  materials. 
Appropriate  use  of  alternative  tests 
might  include  testing  over  a  range  of  pH 
values  known  to  occur  at  the  site,  or 
adjusting  liquid/solid  ratios  either  in  the 
test  or  mathematically  after  testing  to 
estimate  metals  leaching  rates  and 
annual  mass  that  would  be  leached.  In 
the  K088  monofilling  case  cited  above, 
for  example,  performing  a  leaching  test 
in  the  highly  alkaline  range  (pH  >  11) 
might  well  have  identified  the  high 
leaching  potential  of  arsenic  from  the 
treated  waste  under  the  actual  site 
conditions  at  the  disposal  facility 
(leachate  pH  of  13),  before  high  arsenic 
levels  were  detected  in  the  landfill 
leachate.  EPA  emphasizes  that  these 
findings  are  site-specific. 

Today's  rule  requires  that  an 
alternative  leach  test  be  "appropriate  for 
use."  Leach  testing  is  currently  an  active 


research  area.^^  While  some  alternatives 
to  the  TCLP  exist  today,  other  testing 
approaches  may  be  developed  into  test 
protocols  in  the  future.  Ideally,  an 
appropriate  alternative  leach  test  will 
have  a  defined  test  protocol  that  has 
been  subjected  to  a  peer  review.^s  Tests 
that  have  been  incorporated  into  EPA 
technical  guidance,  or  used  routinely  by 
other  federal  agencies,  or  published  by 
third-party  technical  accreditation 
organizations  (such  as  ASTM  or  ANSI) 
may  be  appropriate.  Of  tests  currently 
available,  a  plausible  alternative  for 
some  sites  may  be  the  Synthetic 
Precipitation  Leaching  Procedure  (SPLP; 
SW-846  Method  1312).3o  Other  tests 
that  rely  on  multiple  pH  values  and  that 
vary  other  test  conditions  to  better 
reflect  a  range  of  possible  site 
conditions  are  under  development  or 
have  been  adopted  by  European 
countries,  including  the  Netherlands.^' 
However,  even  for  established  tests,  the 
relevance  of  the  test  to  the  particular 
site  circumstances  must  be  considered 
in  selecting  and  using  an  alternative  test 
at  that  site. 

One  commenter  recommended  that 
EPA  discuss  other  leaching  tests  that 
could  be  applied  to  remediation  wastes, 
and  explicitly  identify  and  recommend 
alternative  types  of  leaching  tests,  or 
specify  criteria  for  selection  of  leaching 
tests  based  on  site-specific  application 
criteria  (e.g.,  waste  type,  environmental 
setting).  This  commenter  urged  EPA  to 
develop  a  leaching  test,  or  a  series  of 
leaching  tests,  that  reflect  site  specific 
conditions.  EPA  has  addressed  this 


2"  See,  for  example,  van  der  Sloot,  et  al.,  1997. 
Harmonization  of  Leaching/Extraction  Tests: 
Garrabants  and  Kosson.  2000,  Use  of  a  chelating 
agent  to  determine  the  metal  availability  for 
leaching  from  soils  and  wastes.  Waste  Management 
20,  155-165;  Sanchez  et  al.,  2000.  Environmental 
assessment  of  a  cement-based  solidified  soil 
contaminated  with  lead.  Chemical  Engineering 
Science  55. 113-128:  Kosson.  D.S..  van  der  Sloot. 
H.A.,  Sanchez.  F..  and  Garrabants.  A.C.  2002.  An 
Integrated  Framework  for  Evaluating  Leaching  in 
Waste  Management  and  Utilization  of  Secondary 
Materials,  submitted  for  publication  in 
Environmental  Engineering  Science,  on  12/13/2001; 
and  Sanchez.  F..  Kosson,  D.S..  Mattus,  C.H.,  and 
Morris,  M.I..  2001,  Use  of  a  New  Leach  Testing 
Framework  for  Evaluating  Alternative  Treatment 
Processes  for  Mercury-Contaminated  Mixed  Waste 
(Hazardous  and  Radioactive],  Vanderbilt  University 
Department  of  Civil  and  Environmental 
Engineering.  December  14. 2001. 

29  See  the  EPA  Peer  Rexiew  Handbook.  EPA 
document  number  EPA  100-B-OO-OOl.  December 
2000,  or  a  review  of  similar  rigor. 

'"EPA  has  used  and  recommended  use  of  the 
SPLP  in  some  instances  where  municipal  solid 
waste  co-disposal  is  not  occurring  or  is  not 
plausible  because  it  addresses  one  concern  about 
the  TCLP  in  these  situations,  the  pH  of  the  leaching 
solution. 

5'  See  Dutch  Availability  Test.  NEN  7341;  NEN 
7349;  and  ongoing  work  of  the  GEN  (European 
Committee  for  Standardization)  working  group 
CEN/TC292/WG2. 


comment  in  the  preceding  paragraph,  by 
identifying  site  and  waste  conditions 
that  may  affect  metals  leaching.  EPA, 
however,  is  not  at  this  time  prepared  to 
recommend  a  specific  set  of  tests,  given 
the  evolving  state  of  the  science.  EPA 
has  been  conducting  a  broad  review  of 
leach  testing,  including  funding  of 
research  on  waste  leaching  and  leach 
testing,  and  will  continue  to  monitor 
and  participate  in  developments  in  this 
area  and  provide  appropriate  guidance 
as  new  information  and  testing 
approaches  are  developed  and 
evaluated. 

Another  commenter  appears  to 
suggest  that  non-TCLP  tests  be  used  as 
supplemental  to  the  TCLP  for  evaluating 
unusual  wastes,  rather  than  as  an 
alternative  to  the  TCLP.  While  this 
commenter  clearly  supports  the  use  of 
TCLP  as  the  default  test  for  evaluating 
the  effectiveness  of  treatment,  it  is 
unclear  what  conditions  it  believes 
warrant  departure  from  the  TCLP, 
except  for  the  opinion  that  such 
departures  would  be  "unusual."  ^^  The 
Agency  disagrees  that  non-TCLP  tests 
should  only  supplement  the  TCLP. 
Assuming  that  this  is  an  accurate 
reading  of  this  comment,  the  Agency 
disagrees  that  non-TCLP  tests  should 
only  supplement  the  TCLP  (that  is,  be 
used  in  addition  to  the  TCLP),  when  the 
question  is  determining  compliance 
with  CAMU  treatment  requirements. 
Rather,  the  Agency  believes  that,  in  a 
situation  (such  as  remediation)  in  which 
adequate  administrative  controls  and 
knowledge  of  site  and  waste  conditions 
supports  it,  the  test  most  likely  to  be 
accurate  for  the  particular  waste  under 
the  identified  conditions  should  be 
used.  Because  conditions  vary  irom  site- 
to-site,  there  is  no  one  established  test 
that  will  always  be  most  accurate. 

That  being  said,  however,  EPA  notes 
that  it  is  retaining  the  TCLP  as  the 
default  test  because  some  CAMU  sites 
may  have  conditions  similar  to  those 
simulated  by  the  test  (due  to  either  the 
nature  of  the  site  contamination  or 
where  there  is  naturally  acidic  soil),  and 
because  the  TCLP  is  well  known  and 
widely  used  for  determining  compliance 
with  treatment  requirements.  The 
Agency  has  considerable  experience 
with  the  TCLP  in  evaluating  waste 
treatment  over  a  number  of  years  (which 
it  does  not  have  with  possible 
alternative  tests),  and  the  Agency 
believes  implementation  and 
administration  of  CAMU  remediations 


^2  The  Agency  is  not  clear  as  to  what  ''unusual" 
wastes  are  of  concern  to  the  commenter.  Any  metal- 
bearing  waste  treated  with  solidification/ 
stabilization  treatment  may  generate  a  high  pH.  so 
these  wastes  are  not  unusual  and  are.  in  fact, 
common. 
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wiU  be  facilitated  by  establishing  a 
default  test,  rather  than  requiring  that  a 
test  be  selected  and  supported  in  every 
CAMU  decision. 

Several  commenters  asked  EPA  to 
clarify  that  the  Regional  Administrator 
should  d^ne  the  testing  approach  for 
determining  acceptable  treatment  at  the 
onset  of  CAMU  consideration,  and  that 
the  approach  should  not  be  revised  after 
treatment  technologies  have  been 
selected  or  the  CAMU  approved.  EPA 
expects  that  the  Regional  Administrator 
will  approve  specific  leaching  tests  at 
the  onset  of  CAMU  designation,  as  part 
of  the  overall  approach  for  determining 
acceptable  treatment  At  the  same  time, 
EPA  caimot  categorically  say  the  testing 
approaches  would  never  be  changed 
dter  approval  of  the  CAMU.  For 
example,  a  change  in  testing  approach 
might  be  warranted  if  the  waste 
treatment  method  were  changed,  or  if 
new  site  information  unknown  at  the 
time  of  approval  indicated  that  site 
conditions  were  somewhat  difierent 
from  what  was  originally  believed. 
Conunenters  can  be  assured,  however, 
that  any  changes  to  testing  methods  or 
other  CAMU  conditions  would  have  to 
go  through  the  appropriate  procedural 
steps.  In  the  case  of  permits,  for 
example.  EPA  could  only  modify  the 
permit  only  undw  certain  defined 
oicumstances.  unless  the  change  was 
requested  by  the  permittee.  See  40  CFR 
270.41  and  270.42. 

In  allowing  the  Regional 
Administrator  to  approve  alternatives  to 
the  TCLP,  today's  rule  of  course 
assumes  of  course  that  the  Regional 
Administrator  knows  exactly  how  and 
where  the  CAMU-eligible  waste  will  be 
disposed  of— that  is.  the  waste  will  be 
disposed  of  in  a  CAMU  that  he  or  she 
has  approved.  But.  today's  rule  also 
indndes  an  option  that  would  allow  the 
disposal  of  CAMU-eligible  wastes  in  off- 
site  hazardous  waste  landfills.^^  EPA 
expects  that  the  TCLP  would  be  used  in 
these  cases  to  measure  compliance  with 
treatment  requirements,  because  the 
regulatory  authority  at  the  remediation 
site  would  not  know  the  details  of  how 
the  disposal  site  is  managed  or  the  local 
conditions  at  the  site  (indeed,  in  many 
cases,  the  regulator  may  not  know 
which  disposal  site  will  eventually 
receive  the  waste — but  only  that  the 
landfill  must  meet  design  standards  for 
RCRA  subtitle  C  landfills).  Therefore. 
EPA  believes  that  it  wiU  be  generally 
unlikely  that  the  Regional  Administrator 
will  be  able  to  approve  an  alternative  to 
the  TCLP  to  measure  treatment 
compliance  before  off-site  disposal. 


Nevertheless,  EPA  recognizes  that  there 
may  be  limited  circumstances  where  the 
Regional  Administrator  knows,  with 
complete  assurance,  where  the  waste  is 
going  and  also  knows  the  specific 
conditions  at  the  receiving  site.  (For 
example,  this  might  conceivably  occur 
where  the  disposal  sites  were  in  the 
same  state  under  the  oversight  of  the 
same  regulator.)  In  this  case,  EPA 
believes  that  it  might  be  reasonable  for 
the  Regional  Administrator  to  accept  (or 
require)  alternative  tests  to  the  TCLP  to 
demonstrate  treatment  compliance. 
Therefore,  EPA  has  not  precluded  this 
possibility  by  regulation,  although  it 
believes  that  the  TCLP  will  almost 
always  be  the  appropriate  test  for  off- 
site  disposal.^ 

The  Agency  reiterates  that  today's 
rule  changes  retain  the  TCLP  as  the 
presumptive  test  for  evaluating 
compliance  with  the  CAMU  treatment 
requirements.  Alternatives  to  the  TCLP 
may  be  used  only  as  determined  to  be 
appropriate  (based  on  an  assessment  of 
waste  and  site  conditions)  by  the 
Regional  Administrator.  The  Agency 
believes  that,  given  the  degree  of 
regulatory  supervision  of  CAMU  site 
remediations,  it  is  possible  to 
appropriately  implement  the  use  of 
alternatives  to  the  TCLP  for  determining 
CAMU  treatment  compliance,  on  a  site- 
specific  basis.  EPA  continues  to  find  the 
TCLP  to  be  an  appropriate  test  for 
situations  where  regulatory  agencies  do 
not  supervise  waste  testing  and 
disposal,  and  where  disposal  in  a 
municipal  landfill  (or  a  unit  resembling 
a  mimicipal  landfill)  is  a  plausible 
waste  management  or  mismanagement 
scenario.  The  Agency  emphasizes  that 
the  proposal,  and  today's  rule,  deal  only 
with  the  use  of  the  TCLP  in  determining 
compliance  with  the  CAMU  treatment 
requirements.  Neither  the  proposal  nor 
today's  rule  have  any  effect  on  existing 
requirements  regarding  use  of  the  TCIP 
to  determine  whether  a  waste  is 
hazardous  or  has  been  adequately 
treated  under  the  LDR  program. 

(3)  Assessment  of  90%  Reduction 

As  discussed  in  the  proposal,  EPA 
expects  that  the  facility  owner/opeietor 
will  rely  on  normal  waste  and  soil 
characterization  techniques  and 
procedures  for  representative  sampling 
to  determine  90%  reduction  in 
constituent  concentrations.  (65  FR 
51101,  August  22,  2000.)  The  Agency 
has  recently  issued  draft  guidance  for 
public  comment,  in  the  context  of  the 


Phase  IV  Land  Disposal  Restrictions 
rule,  on  establishing  and  validating  the 
90%  reduction  levels  for  contaminated 
soil  (see  66  FR  52198,  October  18,  2001). 
EPA  recommends  the  use  of  this 
guidance  (when  finalized)  in  assessing 
whether  the  90%  reduction  standard  for 
CAMU  wastes  has  been  achieved.  In 
general,  if  the  CAMU-eligible  hazardous 
waste  has  a  treatment  standard  that  is 
measured  by  total  constituent 
concentrations  (i.e.,  organics  and 
cyanide),  then  the  90%  reduction  would 
be  measured  using  total  constituent 
concentrations.  If  the  treatment  standard 
for  the  waste  is  measured  using  the 
TCLP  or  an  approved  alternative  leach 
test  (i.e.,  for  metals),  then  the  90% 
reduction  would  also  be  measured  using 
the  TCLP  or  the  proposed  alternative 
leach  tests.  If  wastes  contaminated  with 
metal  constituents  were  treated  using  a 
technology  which  removed,  rather  than 
stabilized  metals,  the  90%  reduction 
would  be  measured  using  total 
constituent  concentrations. 

b.  Site-specific  Treatment  Standards 
based  on  Adjustment  Factors  (40  CFR 
264.552(e)(4)(v)) 

EPA  proposed  and  is  today  finalizing 
five  factors  that  outline  circiunstances 
under  which  Regional  Administrators 
may  adjust  the  inininiiiTn  national 
treatment  standards  on  a  site-specific 
basis:  technical  impracticability, 
consistency  with  site  cleanup  standard, 
community  views,  short-term  risks,  and 
protection  offered  by  engineering 
controls  imder  specified  circiunstances. 
When  one  or  more  of  the  adjustment 
factors  are  applied,  EPA  is  requiring  that 
the  resulting  site-specific  treatment 
standard  be  "protective  of  human  health 
and  the  environment,"  as  discussed 
below. 

As  discussed  in  the  proposal,  in 
developing  the  adjustment  factors,  the 
Agency  identified  circumstances  both 
where  it  might  be  appropriate  to  require 
less  treatment  than  would  be  required 
by  the  minimum  national  treatment 
standards  (i.e.,  less  treatment  than  90% 
reduction  in  concentrations  of  PHCs 
capped  by  lOxUTS)  and  where  it  might 
be  appropriate  to  require  more  treatment 
than  would  be  required  by  the 
minimum  national  treatment 
standards.  3^  When  one  or  more 


"  For  fiifther  discussion  of  this  provision,  see 
section  K  of  today's  preamble. 


"  In  particular,  the  regulator  at  the  remediation 
site  is  unlikely  to  know  conditions  of  co-disposal 
at  the  off-site  landfill,  which  is  often  a  critical  fEictor 
in  determining  whether  an  alternative  to  the  TCLP 
is  acceptable. 


3s  Of  course.  Regional  Administrators  do  not  need 
the  adjustment  Actors  to  require  more  treatment 
than  would  be  required  by  the  minimum  national 
treatment  standards,  since  such  treatment  could  be 
required,  where  necessary  to  protect  human  health 
or  the  environment,  using  the  provision  allowing 
for  additional  CAMU  requirements  when  necessary 
to  protect  human  health  or  the  environment.  See  40 
CFR  264.552(1),  discussed  later  in  today's 
rulemaking.  Agencies  overseeing  cleanups  may  also 
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adjustment  factors  are  applied,  the 
result  is  a  site-specific  treatment 
standard.  Today's  rule  requires  that 
such  site-specific  treatment  standards  be 
protective  of  htunan  health  and  the 
environment.  The  ^ency  discussed  the 
application  of  the  "protective  of  hiunan 
health  and  the  environment"  standard 
in  the  proposal  through  a  specific 
example,  which  it  repeats  here: 

An  example  of  how  this  (protection  of 
human  health  and  the  environment  standard] 
would  be  implemented  is  a  site  where  there 
are  two  technologies  that  are  available  to 
treat  the  CAMU  waste.  Technology  A, 
although  it  would  technically  meet  the 
proposed  generic  stetndards,  presented  an 
unacceptable  risk  to  site  workers  (e.g., 
because  of  risks  of  explosion).  Technology  B, 
on  the  other  hand,  did  not  present  that  risk, 
but  could  only  achieve  a  75%  reduction  in 
PHC  concentrations.  In  this  case,  because  the 
factors  associated  with  adjustment  factor  D 
("short-term  risks,"  discussed  below)  were 
present,  the  Regional  Administrator  could 
consider  an  alternative  standard;  such 
standard  could  only  be  imposed  where  the 
alternate  level  (75%  reduction)  was 
protective.  EPA  expects  that  the  Regional 
Administrator  would  undertake  this 
assessment  of  protectiveness  of  the  alternate 
standard  as  part  of  the  overall  remedy 
decision  process.  In  judging  protectiveness  of 
the  alternate  standard,  the  Agency  would 
expect  the  Regional  Administrator  to 
consider,  as  appropriate,  the  characteristics    - 
of  the  waste,  including  such  foctors  as 
concentrations  and  mobility,  how  the  wastes 
will  be  managed  (e.g.,  the  type  of  unit),  and 
site  characteristics,  such  as  depth  to 
groundwater  and  factors  that  affect  fate  and 
transport  to  potential  receptors.  Note,  as 
discussed  below  under  adjustment  fector  E, 
that  protection  offered  by  the  engineering  of 
the  tmit  as  the  initial  basis  for  considering  an 
alternate  standard  is  limited  to  a  specific  set 
of  circumstances.  65  FR  51101  and  51102, 
August  22,  2000. 

Commenters  generally  supported  the 
approach  of  allowing  adjustment  of  the 
ifiiniTnnTn  national  treatment  standards 
to  accommodate  certain  site-specific 
conditions  and,  in  general,  supported 
the  specific  adjustment  foctors 
established  today.  EPA  is  finalizing  the 
adjustment  factors  as  proposed. 

Chie  commenter  expressed  the 
concern  that  the  Agency  might  use  the 
adjustment  factors  to  change  treatment 
requirements  in  the  middle  of  a 
cleanup.  The  Agency  clarifies  that  it 
expects  decisions  about  treatment 
standards  (including  application  of  the 
adjustment  factors)  to  be  made  as  a  part 
of  CAMU  detnminations  and.  as  a 
general  matter,  apply  for  the  life  of  the 
CAMU.  After  a  CAMU  has  been 
approved,  any  changes  made  to 
treatment  (or  other)  requirements  would 


require  additional  treatment  when  selecting 
cleanu))  remedies. 


be  in  response  to  an  evolution  of 
understanding  of  site-specific 
conditions  that  might  occur  during  an 
iterative  cleanup  process.  The  existence 
of  adjustment  factors  does  not  make 
such  changes  any  more  or  less  likely 
than  they  were  tmder  the  1993  CAMU 
rule.  Ftirthermore,  any  changes  would 
be  subject  to  appropriate  procedural 
safeguards — for  example,  the  permit 
modification  process  if  a  CAMU  were 
incorporated  into  a  permit,  or,  in  the 
case  of  orders,  procedtues  for  amending 
orders. 

(1)  Adjustment  Factor  A:  Technical 
hnpracticability  (40  CFR 
264.552(e)(4)(v)(A)) 

Using  the  technical  impracticability 
adjustment  factor,  the  Regional 
Administrator  may  adjust  the  minimum 
national  treatment  standards  on  a  site- 
specific  basis  when  it  is  not  technically 
practicable  to  achieve  these  standards 
because  of  factors  related  to 
technologies  or  tost. 

As  discussed  in  the  proposal,  in  some 
cases  a  facility  owner/operator  may -find 
that  it  is  not  technically  practicable  to 
achieve  the  minimiim  national 
-  treatment  standards,  or  to  conduct 
meaningful  treatment  at  all,  because  of 
factors  relating  to  the  performance 
capability  or  cost  of  technology.  Factors 
related  to  the  technical  performance 
capabilities  of  technology  and  cost  are 
routinely  discussed  in  the  remedy 
decision  process  in  the  federal  CERCLA 
and  RCRA  corrective  action  cleanup 
programs  and  as  part  of  remedy 
selection  in  state  cleanup  programs.  As 
explained  in  the  preamble  to  the 
proposal,  the  Agency  intends  that  the 
technical  impracticability  adjustment 
fector  will  include  the  general  concepts 
of  "technically  infeasible"  and 
"inordinately  costly,"  as  those  terms  are 
used  in  the  federal  CERCLA  program  (65 
FR  51102,  51103,  August  22,  2000).  As 
explained  in  the  preamble  to  the 
CHRCLA  National  Contingency  Plan, 
technical  impracticability  should  be 
based  on  "engineering  feasibility  and 
reliability,  with  cost  generally  not  a 
major  factor  unless  compliance  would 
be  inordinately  costly"  (55  FR  8666, 
8748  (March  8, 1990)).  IThese  concepts 
are  also  described  in  the  RCRA 
corrective  action  ANPR  at  61  FR  19432 
(May  1. 1990)  and  in  the  Role  of  Cost 
in  the  Superfund  Remedy  Selection 
Process,  Publication  9200.3-23FS, 
September  1996. 

Factors  relating  to  the  performance  of 
technology  and  cost  are  also  addressed 
in  the  RCRA  LDR  treatment  standard 
requirements  in  the  provisions  for 
variances.  As  discussed  in  the  proposal, 
the  Agency  intends  for  the  technic^ 


impracticability  adjustment  factor  to 
encompass  the  concepts  contained  in 
the  ourent  "tmachieveable"  LDR 
treatment  variance  at  §  268.44(h)(1)  and 
the  "technically  inappropriate"  variance 
at  §  268.44(h)(2)(i)  (65  FR  51102,  August 
22,  2000).  Under  the  "tmachieveable" 
LDR  treatment  variance,  a  new 
treatment  standard  can  be  developed 
when  it  is  not  physically  possible  to 
meet  the  otherwise  applicable  treatment 
standard.  The  Agency  believes  this 
concept  is  equally  appropriate  for 
adjusting  treatment  standards  for  PHCs 
placed  in  CAMUs,  because  imposition 
of  a  treatment  standard  that  is 
impossible  to  meet  would  likely  result 
in  a  contaiiunent  remedy  that  would  not 
involve  any  treatment  at  all.  See  53  FR 
31138,  31199  (August  17, 1988)  for  a 
discussion  of  the  "unachieveable" 
variance.  Under  the  "technically 
inappropriate"  variance,  the  Regional 
Administrator  may  approve  a  site- 
specific  treatment  standard  if  treatment 
to  the  otherwise  applicable  standard  is 
not  appropriate,  even  though  such 
treatment  is  technically  possible.  For 
example,  the  Agency  has  repeatedly 
expressed  the  view  that  it  is  technically 
inappropriate  to  require  combustion  of 
large  amounts  of  mildly  contaminated 
environmental  media.  See,  53  FR  31138, 
31199  (August  17, 1988)  and  62  FR 
64504  (December  5, 1997)  for  a 
discussion  of  the  technically 
inappropriate  variance. 

EPA  received  no  adverse  comments 
on  the  technical  impracticability 
adjustment  factor  and  is  today  finalizing 
this  factor  as  proposed. 

(2)  Adjustment  Factor  B:  Consistency 
with  Site  Cleanup  Levels  (40  CFR 
264.552(e)(4)(v)(B)) 

Under  the  "consistency  with  site 
cleanup  levels"  adjustment  factor,  the 
Regional  Administrator  may  adjust  the 
minimum  national  treatment  standards, 
on  a  site-specific  basis,  to  require  more 
or  less  treatment  of  principal  hazardous 
constituents  when  treatment  to  the 
minimum  national  treatment  standards 
would  result  in  concentrations  of  PHCs 
that  are  significantly  above  or  below  the 
cleanup  levels  for  the  site.  In  the 
proposal,  the  language  in  adjustment 
factor  B  did  not  specify  that  it  would  be 
used  to  adjust  treatment  requirements 
only  for  principal  hazardous 
constituents,  although  this  was  clearly 
the  Agency's  intent  (i.e.,  because  the 
treatment  standards  in  today's  rule 
apply  only  to  principal  hazardous 
constituents).  EPA  has  modified  the 
final  rule  accordindy. 

As  discussed  in  tne  proposal,  EPA 
intends  that  in  considering  whether  to 
apply  this  adjustment  factor.  Regional 
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Administrators  will  compare, 
concentrations  of  PHCs  that  would  be 
attained  through  treatment  to  the 
minimum  national  Standards  (i.e.,  90% 
reduction  in  PHCs  capped  by  10  x  UTS) 
to  site  cleanup  levels  that  assiune  there 
is  direct  exposure  of  a  receptor  to  the 
PHC  (i.e.,  site  cleanup  levels  based  on 
direct  exposure)  (65  FR  51103,  August 
22,  2000).  Site  cleanup  levels  based  on 
direct  exposure  could  be  drawn  from 
default  standards  established  under 
state  or  fiederal  law,  where  appropriate, 
or  from  a  more  site-specific  analysis 
and/or  a  site-specific  risk  assessment. 
Site  cleanup  levels  are  typically 
established  in  consideration  of  a 
number  of  factors  that  influence  the  risk 
potential  of  a  site,  including  fate  and 
transport  considerations  (e.g.,  migration 
of  contamination  from  soil  to  groimd 
water);  distinctions  between  residential, 
industrial  and  other  types  of  land  use; 
and  the  locations  of  potential  receptors. 
In  some  cases,  these  factors  are 
standardized  (e.g.,  when  standard 
assiunptions  of  exposiue  correspond 
with  standard  land  use  assumptions).  In 
other  cases,  these  factors  are  populated 
with  site-specific  data,  for  example,  as 
might  occur  diuing  a  site-specific  risk 
assessment.  Consideration  of  the 
protection  fit)m  exposure  provided  by 
the  engineering  of  a  CAKfU  cannot  be 
included  in  the  evaluation.  This  is 
because,  as  discussed  earfier  in  today's 
rulemaking,  the  treatment  requirements 
are  designed,  in  part,  to  minimize  the 
risks  of  adverse  effects  on  hiunans  or  the 
environment  in  the  unlikely  event  that 
the  containment  provided  by  a  CAMU 
should  fail. 

In  the  proposal,  EPA  solicited 
comment  on  whether  it  should 
expressly  state  in  adjustment  factor  B 
that  site  cleanup  levels  used  for 
comparison  had  to  be  based  on 
assiunptions  of  "direct  exposiue"  to  the 
principal  hazardous  constituents  (65  FR 
51103).  EPA  explained  that  it  assumed 
that  state  cleanup  programs  routinely 
used  direct  exposiue  scenarios  in  setting 
cleanup  levels,  and  therefore  it  was  not 
necessary  to  explicitly  make  use  of  a 
direct  exposure  scenario  a  condition  in 
adjustment  factor  B  langiiage.  One  group 
of  commenters  stated  that  they 
disagreed  with  EPA's  assumption  that 
cleanup  programs  typically  base  site 
goals  or  levels  on  "direct  exposiue," 
arguing  instead  that  cleanup  programs 
did  not  assume  direct  exposure  without 
considering  actual  or  likely  exposure 
scenarios  at  a  site.  The  commenters, 
therefore,  recommended  that  EPA  not 
specificaUy  require  direct  exposiu« 
assumptions  in  adjiistment  factor  B.  On 
the  other  hand,  these- commenters  also 


asked  EPA  to  clarify  in  the  preamble  to 
the  final  rule  that  adjustment  factor  B 
should  be  interpreted  consistently  with 
the  Agency's  interpretation  of  the 
§  268.44(h)(3)  variance — which  allows 
land  disposal  restriction  variances  for 
contaminated  soil  where  LDR  standards 
"would  result  in  concentrations  of 
hazardous  constituents  that  are  below 
*  *  *  the  concentrations  necessary  to 
minimize  short-  and  long-term  threats  to 
human  health  and  the  environment" 
and  which  further  specifies  that 
determinations  that  threats  have  been 
minimized  may  "not  consider  post-land 
disposal  controls"  (§  268.44(h)(3)(ii)). 
EPA  believes  that  commenters  may 
have  misunderstood  what  EPA  meant  by 
"direct  exposiue"  in  the  preamble, 
because  the  Agency  certainly  agrees  that 
cleanup  programs  do  and  should 
consider  "actual  or  likely  exposure"  in 
setting  cleanup  levels.  As  stated  in  the 
preamble  to  the  proposal,  EPA  agrees 
that  "site-specific  cleanup  standards  are 
typically  derived  after  consideration  of 
factors  that  influence  the  risk  potential 
at  the  site,  including  fate  and  transport 
considerations  (e.g.,  in  setting  levels  in 
soils  that  are  protective  of  ground 
water),  distinctions  between  residential, 
industrial  and  other  types  of  land  use, 
and  location  of  potential  receptors"  (65 
FR  51103).  Again,  cleanup  levels  based 
on  these  assumptions  would  certainly 
be  appropriate  under  adjustment  factor 
B.  EPA  also  reaffirms — as  it  clearly 
stated  in  the  CAMU  proposal  (65  FR 
51103) — that  it  interprets  adjustment 
factor  B  in  a  manner  consistent  with  its 
interpretation  of  the  §  268.44(h)(3) 
variance.  In  particular,  as  the  Agency 
stated  in  the  preamble  to  the  regulation, 
"Consistent  concentrations  that  achieve 
[levels  based  on  the  Agency's  risk  range 
for  cleanup  levels  or  goals]  should  be 
calculated  based  on  a  reasonable 
maximum  exposure  scenario — that  is, 
based  on  an  analysis  of  both  cturent  and 
reasonably  expected  future  land  uses, 
with  exposure  parameters  chosen  based 
on  a  reasonable  assessment  of  the 
maximum  exposure  that  might  occur." 
(See  63  FR  28606-28608.  May  26, 1998). 
EPA  does  note,  however,  that  this  land 
disposal  restriction  variance  explicitly 
provides  that,  in  setting  "minimize 
threat"  levels,  the  Agency  cannot 
consider  "post-land-disposal"  controls 
(§  268.44(h)(3)(ii)),  and  in  the  preamble 
to  the  Phase  IV  rule  EPA  cautions  that 
site-specific  determinations  under  this 
variance  "cannot  be  based  on  the 
potential  safety  of  land  disposal  imits, 
or  engineered  structures  such  as  liners, 
caps,  slurry  walls  or  any  other  practice 
occiuxing  after  land  disposal"  (63  FR 
28607).  Similarly,  as  EPA  explained  in 


the  preamble  to  the  CAMU  proposal, 
levels  established  luider  adjustment 
factor  B  could  not  reflect  the  "protection 
offered  by  the  CAMU  itself  (65  FR 
51103). 

Given  that  the  commenters  are 
mistaken  in  their  concern  that  EPA 
intended  to  disallow  consideration  of 
actual  or  likely  exposure  scenarios  in 
this  adjustment  factor,  and  given  that  no 
other  commenters  argued  that  cleanup 
programs  do  not  routinely  use  "direct" 
expostue  assumptions  in  setting 
cleanup  levels  or  goals,  the  Agency 
continues  to  believe  that  adding  the 
phrase  "direct  exposure"  to  this 
adjustment  factor  is  imnecessary.  As 
discussed  above,  EPA  does 
reemphasize,  however,  that,  in 
determining  whether  adjustment  was 
appropriate  under  this  adjustment 
factor — as  in  the  LDR  variance  at 
§  268.44(h)(3)— EPA  or  the  state  would 
not  consider  protection  offered  by  the 
disposal  luiit  or  engineering  controls  as 
a  basis  for  adjusting  treatment  levels.  As 
explained  later  in  this  preamble, 
protection  offered  by  the  CAMU  as  a 
basis  for  departing  from  the  90%/ 
lOxUTS  standard  is  appropriately 
considered  imder  adjustment  factor  E. 

(3)  Adjustment  Factor  C:  Community 
Views  (40  CFR  264.552(e)(4)(v)(C)) 

Under  the  community  views 
adjustment  factor,  the  Regional 
Administrator  may  require  more  or  less 
treatment  than  would  be  required  under 
the  minimum  national  treatment 
standards  based  on  the  views  of  the 
affected  commimity  on  the  treatment 
levels  or  treatment  methods.  As 
discussed  in  the  proposal,  at  some  sites, 
communities  express  concerns  about 
factors  such  as  the  long-term  reliability 
of  remedies,  worker  safety,  cross-media 
transfer  of  pollutants,  and  interference 
with  their  day-to-day  lives  (e.g.,  from 
traffic,  odors,  or  noisy  technologies)  (65 
FR  51103,  August  22,  2000).  EPA 
expects  that  such  community  concerns 
could  provide  the  impetus  to  either 
reduce  or  increase  treatment 
requirements. 

EPA  believes  it  is  reasonable  to 
include  community  views  as  an  explicit 
criterion  to  justify  adjustment  of 
treatment  requirements,  because,  in  the 
Agency's  experience,  treatment  is  often 
an  area  of  specific  concern  to  the  public. 
For  example,  many  communities  are 
very  concerned  about  the  use  of 
combustion  technologies.  Consideration 
of  conmiunity  views  is  supported  by  the 
requirement  (discussed  later  in  today's 
rulemaking)  that  the  public  be  provided 
notice  and  an  opportunity  for  public 
comment  on  all  CAMU  determinations 
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before  such  determinations  are  made 
final. 

Commenters  who  addressed  this  issue 
supported  the  community  views 
adjustment  factor,  and  the  Agency  is 
finalizing  this  provision  as  proposed. 

(4)  Adjustment  Factor  D:  Short-Term 
Risks  (40  CFR  264.552(e)(4)(v)(D)) 

Under  the  short-term-risk  adjustment 
frictor,  the  Regional  Administrator  may 
require  more  or  less  treatment  than 
would  be  required  under  the  minimum 
national  treatment  standards  if  the 
technology  necessary  to  achieve  the 
minimum  national  treatment  standards 
would  cause  unacceptable  short-term 
risks  to  workers  or  the  public. 
Unacceptable  short-term  risks  might  be 
presented  by  a  technology  necessary  to 
achieve  treatment  standards,  or  by  the 
analysis  necessary  to  determine  whetheV 
treatment  standards  have  been  achieved. 
As  discussed  in  the  proposal,  short-term 
risks  associated  with  remedies  and 
proposed  treatment  technologies  are 
routinely  considered  during  the  remedy- 
selection  process  imder  the  federal 
'CERCLA  pro-am  and  the  RCRA 
corrective  action  program  (65  FR  51104, 
August  22,  2000).  Commenters  who 
addressed  this  issue  supported 
consideration  of  short-term  risks  in 
adjusting  treatment  requirements,  and 
the  Agency  is  finalizing  the  short-term 
risk  adjustment  factor  as  proposed. 

(5)  Adjustment  Factor  E:  Engineering 
Design  and  Controls  (40  CFR 
264.552(e)(4)(v)(E)) 

EPA  proposed  and  is  today  finalizing 
an  opportimity  for  Regional 
Administrators  to  adjust  the  minimtun 
national  treatment  standards  on  a  site- 
specific  basis  to  require  less  treatment 
than  would  otherwise  be  required 
because  of  the  protection  offered  by  the 
engineering  design  of  a  CAMU.  Under 
this  provision,  Regional  Administrators . 
may  adjust  the  minimum  national 
treatment  standard  based  on  the  long- 
term  protection  offered  by  the 
engineering  design  of  the  CAMU  and 
related  engineering  controls  in  five  sets 
of  circumstances:  first,  when  the 
minimum  national  treatment  standards 
are  substantially  met  and  PHCs  are  of 
very  low  mobility;  second,  when  cost- 
effective  treatment  has  been  used  and 
the  CAMU  meets  the  liner  and  leachate 
collection  requirements  for  new 
hazardous  wastes  land  disposal  units  at 
40  CFR  264.301(c)  and  (d);  third,  when 
the  Regional  Administrator  determines 
that  cost-efiective  treatment  is  not 
reasonably  available,  and  the  CAMU 
meets  the  liner  and  leachate  collection 
requirements  for  new  hazardous  waste 
land  disposal  units  at  40  CFR  264.30lCc) 


and  (d);  fourth,  when  cost-effective 
treatment  has  been  used  and  PHCs  in 
the  treated  wastes  are  of  very  low 
mobility;  and  fifth,  when  the  Regional. 
Administrator  determines  that  cost- 
effective  treatment  is  not  reasonably 
available,  PHCs  are  of  very  low 
mobility,  and  the  CAMU  meets  or 
exceeds  the  liner  and  leachate  collection 
system  standards  for  new,  replacement, 
or  laterally  expanded  CAMUs  in  40  CFR 
264.552(e)(3)(i)  and  (ii)',  or  the  CAMU 
provides  substantially  equivalent  or 
greater  protection.  Each  of  these  site- 
specific  circumstances  is  described 
more  completely  below. 

As  discussed  in  the  proposal,  the 
Agency  means  the  phrase  "engineering 
design  of  the  CAMU  and  related 
engineering  controls"  to  include  the 
design  of  the  xmit  itself  (e.g.,  presence 
and  type  of  liner,  leachate  collection, 
and  cap)  and  any  associated  engineering 
systems  such  as  slurry  walls,  systems 
that  produce  inward  hydraulic  gradients 
in  the  vicinity  of  the  unit,  French 
drains,  associated  piunp  and  treat 
systems,  and  ground  water  monitoring 
systems  (65  FR  51105,  August  22,  2000). 
Along  with  an  assessment  of  the 
protection  offered  by  the  engineering 
design  and  related  engineering  controls 
for  a  CAMU,  the  Agency  expects  that 
the  Regional  Administrator's 
determination  regarding  a  site-specific 
treatment  standard  would  consider 
whether  wastes  placed  in  the  CAMU 
pose  any  potential  for  unacceptable 
releases  over  the  long  term.  This 
consideration  should  examine  factors 
such  as  the*  concentrations  and  mobility 
of  the  PHCs  in  the  CAMU-eligible  waste, 
the  waste  matrix  (soil  or  other),  the  site 
environment  (e.g.,  fate  and  transport 
considerations),  and  how  wastes  might 
be  affected  by  potential  liquid 
infiltration  into  the  CAMU. 

Commenters  generally  supported  the 
standards  of  proposed  adjustment  factor 
E.  One  commenter  argued  that  EPA's 
proposed  approach  was  too 
complicated,  and  that  EPA  should  allow 
a  broader  risk-based  approach.  As 
discussed  earlier.  EPA  does  not  believe 
the  risk-based  approach  would  provide 
the  level  of  consistent  protection,  or  of 
predictability  for  the  public,  that  EPA's 
seeks  in  today's  rule.  Other  commenters 
stressed  the  importance  of  adjustment 
factor  E  in  ensuring  that  today's  rule 
would  not  discourage  aggressive 
remediation.  As  indicated  in  EPA's 
study  of  past  CAMU  decisions  (included 
in  the  docket),  many  currently  approved 
CAMUs  would  be  allowed  today  only 
with  consideration  of  adjustment  factor 
E.  EPA,  therefore,  agrees  with  these 
commenters  on  the  likely  importance  of 


this  adjustment  factor  in  promoting 
effective  cleanups 

The  specific  subfactors  available 
under  adjustment  factor  E  are  discussed 
below.  See  also  the  if/ then  options 
illustrated  in  the  chart  presented  in  the 
following  section  of  this  preamble, 
section  G.2.b(6).  EPA  has  modified  the 
proposed  regulatory  language  for  ** 

adjustment  factor  E  for  the  sake  of 
clarity  (addressing  commenters'  concern 
with  the  complexity  of  this  adjustment 
factor),  but  has  not  changed  the 
substantive  standards  of  this  factor.^^ 

The  minimum  national  treatment 
standards  are  substantially  met  and 
PHCs  in  the  waste  or  residuals  are  of 
very  low  mobility  (40  CFR 
264. 552(e)(4)(v)(E)(l)).  Adjustment 
factor  E(l)  allows  Regional 
Administrators  to  adjust  the  minimum 
national  treatment  standards  to  require 
less  treatment  than  would  otherwise  be 
required,  based  on  the  long-term 
protection  offered  by  the  engineering 
design  of  the  CAMU  and  related 
engineering  controls  when:  (1)  the 
minimum  national  treatment  standards 
are  "substantially  met,"  and  (2)  PHCs 
are  of  "very  low  mobility."  EPA 
proposed  this  provision  to  address 
concerns  that,  where  constituents  in  the 
waste  are  of  low  mobility  and  where  the 
minimum  national  treatment  standards 
are  substantially  met.  it  may  not  be 
reasonable  to  impose  strict  compliance 
with  the  minimiun  standards  given  (1) 
the  level  of  protection  provided  by 
substantial  compliance,  and  (2)  the 
added  protection  offered  by  the 
engineering  design  of  a  CAMU  and 
Delated  engineering  controls. 

As  discussed  in  the  proposal,  the  term 
"substantially  met"  for  purposes  of 
adjustment  factor  E  is  meant  to  reflect 
situations  where  a  treatment  technology 
may  result  in  concentrations  of  PHCs 
that  meet  the  minimum  national 
treatment  standards  for  the  most  part, 
but  do  not  precisely  attain  the  minimum 
national  treatment  standards  for  all  of 
the  PHCs.  In  the  proposal,  the  Agency 
gave  two  examples  of  application  of  the 
"substantially  met"  standard,  which  it 
repeats  here: 

For  example,  the  most  appropriate 
technology  at  a  site  for  wastes  containing 
organic  contaminants  that  have  low 
migration  potential  (e.g.,  certain 
polyaromatic  hydrocaAons)  might  be 
biodegradation.  This  technology  might  come 
close  to,  but  not  achieve,  10  X  UTS  for  the 
contaminants  with  low  migration  potential. 
Given  that  the  contaminants  have  a  low 


^The  regulatory  language  of  today's  rule  lireaks 
out  the  individual  provisions  of  proposed 
§  264.555(e){4)(v)(E)(2)(i)-(iii)  into  four  different 
subfactors.  but  the  regulatory  language  and 
sulistantive  conditions  remain  identical. 
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migration  potential,  the  Regional 
Administrator  could  assess  site-specific 
factors  that  affect  mobility,  including  the 
geologic  setting,  precipitation,  and 
evaporation,  and  make  the  determination  that 
an  alternate  treatment  standard  based  on  this 
technology  would  provide  long-term 
protection  of  human  health  and  the 
environment.  In  another  example,  the 
"treatment  standards  would  be  substantially 
met  where  the  overwhelming  majority  of 
constituents  have  been  treated  to  meet  the 
treatment  standard*,  but  a  very  few  immobile 
constituents  do  not  meet  the  standards.  65  FR 
51106,  August  22,  2000. 

The  term  "very  low  mobility"  reflects 
the  concept  that  certain  constituents 
(including  constituents  that  may  present 
significant  risks  in  the  event  of  direct 
exposure)  have  very  little  ability  to 
migrate  from  waste  to  receptors  through 
media  such  as  air,  soil,  or  water  .  As 
discussed  in  the  proposal,  the  ability  of 
a  constituent  to  migrate  is  a  function  of 
the  physical  and  chemical  properties  of 
'  the  constituent  and  of  site>specific 
conditions  such  as  the  waste  matrix,  the 
site  environment  (e.g.,  fate  and  transport 
considerations),  conditions  associated 
with  the  disposa  unit,  and  how  wastes 
might  be  affected  by  potential  liquid 
infiltration  into  a  CAMU  (65  FR  51105, 
August  22,  2000.)  In  the  proposal,  the 
Agency  gave  two  examples  of  the 
application  of  the  very  low  mobility 
stuidard,  which  it  repeats  here  for 
guidance: 

One  example  of  immobile  constituents  are 
certain  metals,  such  as  lead,  that  have  a 
strong  affinity  for  organic  matter  and  can, 
under  proper  site  conditions  (which  are 
typically  strongly  affected  by  pH  conditions], 
demonstrate  very  low  mobility.  Another 
common  example  of  immobile  constituents  is 
polyaroroatic  hydrocartwns  (PAHs),  such  as 
benzo(a)anthracene  and  ben2o(a)pyrene. 
PAHs  can  reliably  be  considered  non-mobile 
constituents  (with  the  notable  exception  of 
when  the  PAHs  are  concentrated  to  the 
extent  that  they  are  in  a  free-phase — i.e.,  as 
non-aqueous  phase  liquids  (NAPLs) — when 
they  are  dissolved  in  a  mobile  substrate,  such 
as  oil).  PAHs  can  be  present  as  a  direct  result 
of  historical  industrial  processes,  or  may  be 
found  as  a  residuum  of  formerly  more 
complex  mixtures  of  organic  contamination 
that  have  been  exposed  to  breakdown 
processes  in  the  environment,  or  as  a  result 
of  applying  biological  treatment  technologies 
to  the  wastes.  At  some  sites,  such  as 
petroleum  refineries,  PAHs  can  be  found  in 
high  concentrations  in  old  refinery  wastes 
and  contaminated  soils,  PAHs  tend  not  to  be 
found  in  significant  concentrations  in  groimd 
water,  because  of  their  low  mobility  and 
tendency  to  adhere  to  organic  matter  in  soils 
and  sludges.  65  FR  51106.  August  22,  2000. 

Cost-effective  treatment  has  been  used 
and  the  CAMU  meets  the  liner  and 
leachate  collection  requirements  for  new 
haiardous  wastes  landfills  at  40  CFR 
264.301lc)  and  (d).  f40  CFR 


264.552(e)(4)(v)(E)(2).  Under  adjustment 
factor  E(2),  the  Regional  Administrator 
may  adjust  the  minimum  national 
treatment  based  on  the  long-term 
protection  offered  by  the  engineering 
design  of  a  CAMU  and  related 
engineering  controls  when:  (1)  cost- 
effective  treatment  has  been  used,  and 
(2)  the  CAMU  meets  the  liner  and 
leachate  collection  requirements  for 
new  hazardous  waste  landfills.  As 
discussed  in  the  proposal,  this 
adjustment  factor  reflects  the  Agency's 
concerns  about  the  imcertainties  of 
long-term  containment;  thus,  when  the 
national  treatment  standards  have  not 
been  substantially  met,  this  adjustment 
factor  would  require  more  robust 
engineering  controls  to  reduce  the 
potential  for  and  consequences  of  unit 
failure.  It  would  also  require  cost- 
effective  treatment.  (If  cost-effective 
treatment  was  not  reasonably  available, 
adjustment  of  the  treatment  standards 
would  still  be  possible,  as  provided  by 
adjustment  factor  E(3)). 

As  discussed  in  the  proposal,  the 
concept  of  "cost-effective"  treatment  for 
the  purpose  of  adjustment  factor  E 
means  thai  the  additional  cost 
associated  with  increased  treatment  is 
proportionate  to  the  increase  in 
protection  that  the  treatment  would 
provide.  EPA  expects  that  assessments 
of  cost-effectiveness  will  be  made  based 
on  a  reasonable  review  of  the  costs  and 
the  increased  protection  provided  by 
treatment  and  on  the  best  professional 
judgment  of  the  Regional  Administrator 
(65  FR  51106,  August  22,  2000). 
Commenters  on  "cost-effectiveness" 
supported  EPA's  proposed  approach. 

This  adjustment  factor  reqtiires  a 
more  rigorous  approach  to  engineering 
design  and  relat^  controls  than  the 
minimiim  national  design  standards  for 
CAMUs  in  that  it  requites  compliance 
with  the  liner  and  leachate  collection 
requirements  for  new  hazardous  waste 
land  disposal  units  at  40  CFR  264.301(c) 
and  (d).  As  discussed  in  the  proposal, 
the  liner  and  leachate  collection 
requirements  for  new  hazardous  waste 
landfills  are  well  established  and 
understood,  and  units  constructed  to 
meet  the  liner  and  leachate  collection 
requirements  for  new  hazardous  waste 
landfills  generally  offer  a  high  degree  of 
protection  over  time  (65  FR  51107, 
August  22,  2000).  Because  the 
engineering  design  and  related 
engineering  controls  required  by  this 
provision  are  very  robust,  the  Agency  is 
not  limiting  this  adjustment -factor  to 
PHCs  of  very  low  mobility. 

As  discussed  in  the  proposal,  the 
Agency  does  not  expect  that  CAMUs 
typically  will  be  constructed  to  meet  the 
liner  and  leachate  collection  standards 


for  new  hazardous  waste  landfills  (65 
FR  51107,  August  22,  2000).  Where  they 
are  designed  to  meet  these  standards, 
however,  adjustment  factor  E(2)  would 
allow  treatment  levels  to  be  adjusted 
based  on  the  protection  offered  by  the 
unit  design. 

The  Regional  Administrator 
determines  that  cost-effective  treatment 
is  not  reasonably  available,  and  the 
CAMU  meets  the  liner  and  leachate 
collection  requirements  for  new 
hazardous  waste  landfills  at  40  CFR 
264.301(c)  and  (d).  (40  CFR 
264.552(e)(4)(v)(E)(3)).  Under 
adjustment  factor  E(3) ,  the  Regional 
Administrators  may  also  adjust  the 
fninimiiin  national  treatment  standards 
based  on  the  long-term  protection 
offered  by  the  engineering  design  of  a 
CAMU  and  related  engineering  controls 
when:  (1)  cost-effective  treatment  is  not 
reasonably  available,  and  (2)  the  CAMU 
meets  the  liner  and  leachate  collection 
requirements  for  new  hazardous  waste 
landfills.  As  discussed  in  the  proposal, 
today's  rulemaking  reflects  the  general 
prestmiption  that  PHCs  will  be  treated 
if  cost-effective  treatment  is  reasonably 
available  (65  FR  51106,  August  22, 
2000).  The  Agency  recognizes,  however, 
that  cost-effective  treatment  is  not 
always  reasonably  available.  In  sixth 
cases,  today's  rule  would  allow  the 
Regional  Administrator  to  adjust  the 
nfiinimiim  national  treatment  standard 
based  on  the  engineering  design  of  the 
CAMU  and  related  engineering  controls, 
even  where  treatment  is  not  used  (that 
is.  imder  this  adjustment  factor,  when 
the  CAMU  meets  the  liner  and  leachate 
collection  requirements  for  new 
hazardous  waste  landfills,  and,  imder 
adjustment  factor  E(5)  (discussed 
below),  when  the  CAMU  meets  the  liner 
standards  for  new  CAMUs  promulgated 
today  and  PHCs  in  the  waste  are  of  very 
low  mobility). 

As  discussed  in  the  proposal,  the 
Agency  expects  that  reviews  to 
determine  whether  potentially 
apfiropriate  cost-effective  treatment 
technologies  are  "reasonable  available" 
will  be  carried  out  consistently  with  the 
types  of  technology  evaluations  that  are 
commonly  associated  with  remedy 
selection  und«'  federal  and  many  state 
cleanup  programs  (65  FR  51106,  51107, 
August  22,  2000).  "These  reviews 
consider  the  availability  and  timing  of 
goods  and  services  associated  with 
implementing  a  technology  and  issues 
associated  with  administrative 
feasibility  as  well  as  technical 
capability,  feasibility,  and  reliability  of 
the  technology  .(Thus,  while  an 
individual  technology  might  appear,  in 
theory,  to  be  cost-effective  and  capable 
of  meeting  a  treatment  standard,  it 
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might  not  be  "reasonably  availsUtile" 
because  of  practical  and  implementation 
issues.  Because  of  the  range  of  site-  and 
waste-sfrecific  factors  that  inform  the 
types  of  treatment  technologies  that 
might  be  appropriate,  the  level  of  effort 
involved  in  reviews  for  reasonable 
availability  should  be  determined  on  a 
site^specific  basis. 

Under  this  adjustment  factor,  the 
potential  increase  in  risk  to  himian 
health  and  the  environment  that 
corresponds  to  reduced  or  no  treatment 
(because  cost-effective  treatment  is  not 
available)  is  balanced  by  the 
requirement  to  meet  the  liner  and 
leachate  collection  system  design 
standards  for  new  hazardous  waste 
landfills.  As  discussed  above,  the  liner 
and  leachate  collection  requirements  for 
new  hazardous  waste  landfills  are  well 
established  and  imderstood,  and  units 
constructed  to  meet  the  liner  and 
leachate  collection  requirements  for 
new  hazardous  waste  landfills  generally 
offer  a  high  degree  of  protection  over 
time. 

Cost-effective  treatment  has  been  used 
and  PHCs  in  the  treated  waste  are  of 
very  low  mobility.  (40  CFR 
264.552(e)(4)(v)(E)(4).  Under  adjustment 
factor  E(4),  Regional  Administrators 
may  adjust  the  minimiun  national 
treatment  standards  based  on  the  long- 
term  protection  offered  by  the 
engineering  design  of  a  CAMU  and 
related  engineering  controls  when:  (1) 
cost-effective  treatment  has  been  used, 
and  (2)  PHCs  are  of  very  low  mobility. 
As  discussed  in  the  proposal,  this 
adjustment  factor  is  meant  to 
accommodate  circumstances  where 
cost-effective  treatment  is  available  and 
will  be  used  for  PHCs,  but  the  treatment 
will  not  meet  or  substantially  meet  the 
minimtim  national  treatment  standards. 
The  Agency  believes  that  it  is 
reasonable  for  the  Regional 
Administrator  to  make  adjustments  to 
the  minimum  national  treatment 
standards  when  the  engineering  design 
of  CAMUs  and  related  engineering 
controls  offer  adequate  protection  and 
PHCs  have  been  treated  using  cost- 
effective  treatment  and  are  unlikely  to 


reach  a  receptor  because  they  are  of  very 
low  mobility.  In  these  circumstances, 
the  Agency  believes  that,  even  if 
imexpected  failure  of  a  CAMU  were  to 
OCC1U,  the  constituents  would  not 
migrate  far  (and  therefore  would  not  be 
likely  to  reach  receptors).  The  concepts 
of  "cost-effective  treatment"  and  "very 
low  mobility"  are  discussed  above. 

The  Regional  Administrator 
determines  that  cost-effective  treatment 
is  not  reasonably  available,  PHCs  in  the 
wastes  are  of  very  low  mobility,  and  the 
CAMU  meets  or  exceeds  the  liner  and 
leachate  collection  system  standards  for 
new,  replacement,  or  laterally  expanded 
CAMUs  in  40  CFR  264.552(e)(3)(i)  and 
(ii)  or  the  CAMU  provides  substantially 
equivalent  or  greater  protection.  (40  CFR 
264.552(e)(4)(v)(E)(5)).  Under 
adjustment  factor  E(5),  Regional 
Administrators  may  adjust  the 
minimiun  national  treatment  standards 
based  on  the  long-term  protection 
offered  by  the  engineering  design  of  a 
CAMU  and  related  engineering  controls 
when:  (1)  Cost-effective  treatment  is  not 
available,  (2)  PHCs  in  the  wastes  are  of 
very  low  mobility,  and  (3)  the  CAMU 
meets  the  design  and  operation 
standards  for  new,  replacement  or 
laterally  expanded  CAMUs  promulgated 
today  (including  alternative  standards). 
As  discussed  in  the  preamble  to  the 
proposal,  this  adjustment  factor  requires 
less  rigorous  engineering  design 
standards  than  adjustment  factor  (E)(2) 
because  it  is  limited  to  situations  where 
PHCs  are  of  very  low  mobility  (65  FR 
5107,  August  22,  2000). 

In  situations  where  PHCs  are  of  very 
low  mobility,  the  Agency  believes  that 
the  possibility  of  an  increase  in  risk  to 
hiunan  health  or  the  environment 
resulting  from  reduced  treatment 
(because  cost-effective  treatment  is  not 
available  and  therefore  treatment  does 
not  take  place)  is  balanced  by  the 
requirement  that  a  CAMU  be  designed 
to  meet  the  minimum  standards  for 
new,  replacement,  or  laterally  expanded 
CAMUs  established  today  (or  alternative 
standards)  at  40  CFR  264.552{e){3)or 
that  the  "CAMU  provides  substantially 
equivalent  protection."  The  liner 


standards  at  40  CFR  264.552(e)(3)  are 
based  on  the  standards  for  municipal 
solid  waste  landfills  and  are  discussed 
earlier  in  today's  preamble.  As 
discussed  in  the  proposal,  the  concept 
of  a  CAMU  providing  "substantially 
equivalent  protection"  to  the  liner 
standards  under  40  CFR  264.552(e)(3) 
allows  for  consideration  of  the  entire 
CAMU  imit  and  location  characteristics 
(65  FR  51107,  August  22,  2000). 

In  the  proposal,  the  Agency  gave  two 
examples  of  when  it  mi^t  find  that  a 
CAMU  provides  "substantially 
equivalent  protection."  These  examples 
are  repeated  here  for  guidance: 

If  an  existing  unit  without  a  liner  were  to 
be  potentially  used  for  a  CAMU  under  the 
conditions  of  this  adjustment  factor,  the 
Regional  Administrator  could  examine  the 
protectiveness  offered  by  the  CAMU 
components  (e.g..  cap,  ground  water 
monitoring,  ancillary  engineering  features), 
as  well  as  mobility  of  constituents  in  the 
waste  within  the  unit  (which  will  be  very 
low),  and  geology  associated  with  the  unit,  in 
assessing  equivalent  prelection.  In  another 
example,  soils  contaminated  with  PAHs. 
with  no  cost-effective  method  of  treatment 
reasonably  available,  are  proposed  to  be 
disposed  in  an  existing  unit  with  a  liner  that 
does  not  meet  the  §  264.^52(e)(3)  standards. 
Given  the  very  low  mobility  of  these 
constituents  and  the  calculated  infiltration 
rate  of  rainwater  into  the  unit,  it  might  be 
calculated  that  only  very  low  concentrations 
of  constituents  would  potentially  migrate 
from  the  unit,  that  any  migration  would  be 
for  a  very  short  distance,  and  that  the  CAMU 
would  provide  substantially  equivalent 
protection  to  the  liner  standard  under 
§  264.552(e)(3).  65  FR  51107-51108,  August 
22,  2000. 

(6)  If  /  Then  Chart  Illustrating 
Application  of  Adjustment  Factor  E 

Application  of  adjustment  factor  E 
relies  on  a  number  of  site-specific 
determinations  made  in  specific 
combinations.  To  assist  program 
implementors  in  properly  applying  this 
adjustment  factor,  the  Agency  has 
prepared  the  following  "if/then"  chart, 
which  was  also  included  in  the 
proposal,  as  guidance. 


If 


AndH 


And  If 


Then 


Treatment  standards  in 

§264.552(e)(4)(lv)  are  not  sub- 
stantially met.' 


Treatment  standards  in 

§264.S52(e)(4)(iv)  are  not  sub- 
stantially met. 


Cost-effective  treatn)ent  has  not 
been  used. 


The  PHCs  in  tfie  waste  or  residu- 
als are  of  very  low  nrability. 


RA  has  not  tJetermined  ttiat  cost- 
effective  treatment  is  not  rea- 
sonably available. 


RA  may  not  consider  adjusting 
based  upon  the  "long  temi  pro- 
tection offered  by  the  engineer- 
ing design  of  tf>e  CAMU  and  re- 
lated controls." 

RA  may  consider  adjusting  based 
upon  tfie  "long  term  protection 
offered  by  tfie  engineenng  de- 
sign of  tt>e  CAMU  and  related 
controls." 
§264.552(e)(4)(v)(EMr) 
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If 


Cost-effective  treatment  has  been 
used. 


The  Regional  Administrator  deter- 
mines that  cost-effective  treat- 
ment is  not  reasonably  available. 


-Cost-effective  treatment  has  been 


The  Regional  Administrator  deter- 
mined that  cost-effective  treat- 
ment is  not  reasonat)ly  available. 


And  If 


The  CAMU  meets  the  Subtitle  C 
liner  and  leachate  collection  re- 
quirements for  new  land  dis- 
posal units  at  §264.30 1(c)  and 

The  CAMU  meets  the  Subtitle  C 
liner  and  leachate  collection  re- 
quirements for  new  land  dis- 
posal units  at  §  264.301(c)  and 
(d). 


The  PHCs  in  the  treated 
are  of  very  low  mobility. 


waste 


The  PHCs  in  the  waste  are  of 
very  low  motility. 


And  If 


Either  the  CAMU  meets  or  ex- 
ceeds the  liner  standards  for 
new,  replacennent,  or  laterally 
expanded  CAMUs  in  paragraph 
(e)(3)(i)  and  (ii)  of  this  section, 
or  the  CAMU  provides  substan- 
tially equivalent  or  greater  pro- 
tection. 


Then 


RA  may  consider  adjusting  t>ased 
upon  the  "long  term  protection 
offered  by  the  engineering  de- 
sign of  the  CAMU  and  related 
controls." 
§264.552(e)(4)(v)(E)(2) 

RA  may  consider  adjusting  based 
upon  the  "long  temi  protection 
offered  by  the  engineering  de- 
sign of  the  CAMU  and  related 
controls." 
§264.552(eM4)(v)(E)(3) 

RA  may  consider  adjusting  based 
upon  the  "long  term  protection 
offered  by  the  engineering  de- 
sign of  the  CAMU  and  related 
controls." 
§264.552(e)(4)(v)(E)(4) 

RA  may  consider  adjusting  based 
upon  the  "long  term  protection 
offered  by  the  engineering  de- 
sign of  the  CAMU  and  related 
controls." 
§264.552(e)(4)(v)(E)(5) 


c.  Relationship  Between  Minimum 
National  Treatment  Standards  and 
Adjustment  Factors 

Commenters  expressed.a  range  of 
views  about  the  relationship  between 
the  mJTiiniiim  national  treatment 
standards  and  site-specific  treatment 
standards  developed  through 
implication  of  the  adjustment  factors. 
Some  commenters  expressed  the  view 
that  ideally  the  minimum  national 
treatment  standards  should  be  adjusted 
only  in  exceptional  circumstances. 
Other  commenters  thought  that  EPA 
should  clarify  that  facility  owners/ 
operators  could  choose  either  the 
Tnifiimiiin  national  treatment  standards 
or  site-specific  treatment  standards. 

EPA  expects  program  implementors, 
in  malring  treatment  determinations,  to 
start  from  the  minimuni  national 
treatment  standard  and  then  to  consider 
whether,  based  on  site-specific 
circumstances,  any  of  the  adjustment 
factors  apply.  The  minimum  national 
treatment  standards  may  be  adjusted 
only  in  acccmlance  with  the  adjustment 
factors.  Hie  Agency,  as  a  genraal  matter, 
has  a  preference  neither  for  nor  against 
application  of  the  factors.  EPA 
recognizes  that  the  minimum  national 
treatment  standards  will  often  be  the 
preferable  approach;  at  the  same  time  as 
discussed  in  the  proposal,  the 
adjustment  factors  reflect  circumstances 
where,  in  EPA's  view,  adjustment  of  the 
miniiniim  national  treatment  standards 
might  be  appropriate  because  they 
represent  circumstances  where  failure  to 
adjust  treatment  could  result  in 


discouraging  aggressive  cleanup  (65  FR 
51101,  August  22,  2000).  Therefore,  as 
discussed  above,  the  Agency  believes  it 
is  appropriate  to  have  neither  a 
preference  for  nor  against  application  of 
the  factors. 

d.  Treatment  in  CAMUs  Within  a 
Reasonable  Time  (40  CFR 
264.552(e)(4)(vi)) 

EPA  proposed  and  is  today  finalizing 
provisions  that  allow  treatment  of  PHCs 
to  the  Tinip'rT"''n  national  treatment 
standards  (or  site-specific  treatment 
standards  based  on  application  of  the 
adjustment  factors)  to  occur  either 
before  placement  of  wastes  in  CAMUs 
or  witMn  a  reasonable  time  after 
placement  of  waste  in  a  CAMU.  This  is 
different  from  the  approach  taken  in  the 
LDR  reqiiirements,  where  treatment 
generally  is  required  prior  to  placement. 
As  discussed  in  the  proposal,  the 
Agency  believes  it  is  appropriate  to 
allow  treatment  requirements  to  be  met 
either  before  or  after  placement  of 
wastes  in  a  CAMU  so  that  CAMUs  can 
be  used  to  fecilitate  treatment  remedies 
(65  FR  51108.  August  22,  2000).  As 
discussed  throughout  today's 
rulemaking,  promoting  aggressive 
remedial  approaches  that  involve 
excavation  and  treatmrait  of 
contaminated  wastes  and  materials  (i.e., 
removing  disincentives  to  cleanup)  is 
the  primary  purpose  of  the  CAMU  rule. 
The  Agency  received  no  adverse 
comment  on  this  provision. 

As  discussed  in  the  proposal, 
determinations  of  what  is  a  "reasonable 
time"  for  treatment  should  be  made  on 


a  site-specific  basis  in  the  context  of  the 
remedy  selected  for  the  waste  (65  FR 
51108,  August  22,  2000).  As  a  general 
rule,  EPA  expects  that  treatment 
technologies,  such  as  biotreatment,  that 
are  implemented  aher  wastes  are  placed 
in  a  CAMU  will  achieve  treatment 
standards  within  months  or  years,  not 
decades,  except  in  very  \musual 
circumstances.  (Today's  rulemaking  abo 
establishes  specific  provisions  for 
storage  and/or  treatment  only  CAMUs. 
from  which  wastes  will  be  removed  at 
closure.  Storage  and/or  treatment  only 
CAMUs  are  described  in  detail  later  in 
today's  rulemaking.) 

d.  Assessing  Compliance  With 
Treatment  Standards  (40  CFR 
264.552(e)(4)(vii)) 

The  Agency  proposed  and  is  today 
finalising  provisions  to  allow.  on  a  site- 
specific  basis,  for  the  analysis  of  a 
subset  of  PHCs  to  determine  whether 
treatment  standards  are  achieved  rather 
than  requiring  analysis  of  all  PHCs 
present.  As  discussed  in  the  proposal,^ 
the  Agency  believes  that  in  many  cases 
it  will  not  be  necessary  to  require 
analysis  of  all  PHCs  being  treated  to 
accuratelyassess  whether  treatment 
standards  are  being  achieved  for  all 
constituents.  The  Agency  received  no 
adverse  comment  on  this  provision. 

Analyzing  a  subset  of  constituents  to 
assess  performance  of  treatment  is  a 
common  practice  in  cleanup  and 
generally  involves  consideration  of 
factors  such  as  the  difficulty  of 
treatment  and  grouping  of  constituents 
with  similar  properties.  Today's  rule 
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requires  that  Regional  Administrators 
consider  those  factors  when  making 
site-specific  determinations  about 
analysis  of  a  subset  of  PHCs.  As 
discussed  in  the  proposal,  EPA  also 
expects  the  Regional  Administrator  to 
consider  the  ability  to  analyze  the 
constituents  when  selecting  the  subset 
of  PHCs  to  be  evaluated  (65  FR  51088, 
Ai^ust  22.  2000).  The  Agency  gave  an 
example  of  application  of  this  concept 
in  the  proposal,  which  it  repeats  here  as 
guidance: 

A  general  strategy  is  to  analyze,  within  a 
group  of  constituents  with  similar  treatment 
properties,  the  most  difficult  constituents  to 
treat,  following  the  reasoning  that  treatment 
of  the  most  difficult  to  treat  constituents  will 
result  in  treatment  of  the  other  constituents 
as  well.  For  example,  when  wastes 
containing  mixtures  of  organic  molecules  are 
subjected  to  bioremediation,  certain 
compounds  tend  to  be  more  recalcitrant  and 
take  longer  to  treat.  It  might  be  reasonable  to  . 
focus  analysis  on  measurement  of  the 
compounds  that  are  most  resistant  to 
bioremediation.  to  assess  whether  the 
treatment  standards  had  been  met.  65  FR 
51108,  August  22.  2000. 

H.  Constituents  at  or  Below  Site 
Cleanup  Levels  or  Goals  (40  CFR 

264.552(g)) 

EPA  proposed  that,  where  all  wastes 
placed  in  a  CAMU  have  constituent 
concentrations  at  or  below  cleanup  ^^ 
levels  or  goals  applicable  to  the  site,  the 
CAMU  would  not  have  to  meet  the 
requirements  for  liners  and  leachate 
collection  systems,  caps,  or  ground 
water  monitoring  requirements 
discussed  earlier  in  today's  rulemaking 
or  the  design  requirements  for  storage 
and/or  treatment  only  CAMUs 
discussed  below.^*  The  Agency  received 
no  adverse  comment  on  this  approach 
and  is  promulgating  it  as  proposed. 

As  discussed  in  me  proposal,  EPA 
believes  that,  if  constituent 
concentrations  in  all  wastes  placed  in  a 
CAMU  are  at  or  below  concentrations 
that  are  considered  protective  at  the 
facility  (i.e.,  are  at  or  below  cleanup 
levels  or  goals  for  the  facility),  it  is  not 
necessary  to  require  that  the  CAMU 
meet  design  or  operating  requirements 
(65  FR  51108—51109,  August  22,  2000). 
This  approach  is  consistent  with  the 
Agency's  "c6ntained-in"  policy.  Under 
the  1993  CAMU  rule,  program 


37 In  the  proposal,  EPA  used  liotli  "remedial" 
levels  or  goals  and  "cleanup"  levels  or  goals.  As 
used  in  the  proposal,  there  was  no  sulistantive 
difference  between  these  terms  and,  for  clarity,  the 
Agency  uses  only  to  "cleanup  levels  or  goals"  in 
today's  action. 

^  I.e..  in  this  case  the  CAMU  would  not  have  to 
comply  with  the  requirements  for  liners  at  40  CFR 
264.S52(e)(3)(i).  caps  at  40  CFR  264.552(e)(6)(iv), 
ground  water  monitoring  at  40  CFR  264.552(e)(S). 
or  the  design  standards  at  40  CFR  264.SS2(f). 


implementors  had  considerable 
flexibility  in  developing  CAMU  design 
and  operation  requirements  and  could 
accommodate  circumstances  where 
wastes  placed  in  the  CAMU  were  at  or 
below  cleanup  levels  or  goals  for  the 
facility.  Because  today's  amendments 
establish  more  specific  design  and 
operating  requirements  for  CAMUs,  the 
exemption  is  necessary  to  retain  this 
flexibility.  EPA  is  limiting  this 
provision  to  situations  where  all  wastes 
in  the  CAMU  are  at  or  below  site- 
specific  cleanup  levels  or  remedial 
goals.  Thus,  if  an  existing  unit  is  used 
as  a  CAMU  and  that  unit  contains 
wastes  with  concentrations  that  are 
above  cleanup  levels  or  goals  this 
exemption  would  not  apply  and.  among 
other  requirements,  the  unit  would 
remain  subject  to  the  capping  and 
ground  water  monitoring  requirements 
established  today.  EPA  anticipates  that 
this  section  would  be  used  when 
owners/operators  seek  a  CAMU  to 
obtain  relief  from  RCRA  LDR    . 
requirements  for  wastes  that  are  no 
longer  considered  hazardous.  Wastes 
that  are  no  longer  considered  hazardous 
remain  subject  to  the  LDRs  when,  for 
example,  a  "contained-in" 
determination  has  been  made  because 
hazardous  constituents  are  at 
concentrations  below  health-based 
Jevels  but  above  applicable  LDR 
treatment  standards.  EPA  also 
anticipates  that  this  section  will  be  used 
for  materials  that  are  not  addressed  by 
the  contained-in  policy  (e.g.,  CAMU- 
eligible  sludges).  See  65  FR  51108. 

One  commenter  suggested  that,  even 
when  constituent  concentrations  in 
cleanup  wastes  are  at  or  below  cleanup 
levels  or  goals,  they  may  still  pose  a  risk 
if  the  assumptions  used  to  determine 
remedial  goals  change  (e.g.,  if  cleanup 
levels  or  goals  are  determined  using 
exposiue  assiunptions  appropriate  to 
nonresidential  land  use,  and  then  the 
land  use  changes).  This  commenter 
recommended  that  administrative 
notices  (e.g.,  deed  notices)  be  required 
in  situations  where  site-specific  cleanup 
levels  or  goals  assume  non-residential 
land  uses.  The  Agency  agrees  that  when 
nonresidential  exposure  assumptions 
are  used  to  establish  cleanup  levels  or 
goals  for  a  facility,  it  is  important  for 
overseeing  agencies  to  consider  the 
long-term  implications  of  these 
decisions  for  facility  land  use.  The 
Agency  does  not  agree,  however,  that  it 
should  establish  a  specific  requirement 
in  this  rule  for  administrative  notice  to 
address  this  issue.  EPA  believes  the 
issues  of  determining  appropriate  land 
use  and  exposiue  assiunptions  and 
developing  mechanisms  to 


communicate,  monitor,  and  maintain 
nonresidential  land  use  assumptions 
should  be  addressed  as  part  of  overall 
remedy  selection — i.e..  during  selection 
of  the  site-specific  factors  that  will  be 
used  to  inform  site-specific  cleanup 
levels  or  remedial  goals — rather  than  as 
a  part  of  CAMU  determinations.  Indeed, 
these  questions  are  much  closer  to 
decisions  as  to  appropriate  cleanup 
levels  than  they  are  to  the  remediation 
waste  management  decisions  more 
generally  associated  with  CAMU 
determinations. 

EPA  notes  that  RCRA  corrective 
action.  Superfund,  and  other  cleanup 
programs  rely  on  a  range  of  mechanisms 
to  ensure  that  remedies  remain 
protective  when  they  are  based  on  non- 
residential land  uses.  Mechanisms 
include  informational  requirements 
(e.g.,  deed  notices),  permits,  state  and 
local  land  use  laws,  environmental 
easements,  and  similar  "institutional 
controls."  EPA  expects  that  overseeing 
agencies  will  carefully  consider  the 
efiectiveness  of  these  mechanisms  when 
supervising  cleanups  where  non- 
residential land  use  assumptions  are 
used.  For  more  information  on  EPA's 
current  views  on  use  of  institutional 
controls  see  Institutional  Controls:  A 
Site  Manager's  Guide  to  Identifying. 
Evaluating  and  Selecting  Institutional 
Controls  at  Superfiuid  and  RCRA 
Corrective  Action  Cleanups,  EPA  530- 
F-00-005.  September,  2000.  The 
Agency's  current  guidance  on 
incorporating  considerations  of 
reasonably  anticipated  future  land  use 
in  remedial  decision  making  is  Land 
Use  in  the  CERCLA  Remedy  Selection 
Process  (OSWER  Directive  No.  9355.7- 
04,  May  25.  1995).  The  Agency  does  not 
minimize  the  importance  of  issues 
raised  by  potential  changes  in  land  use 
over  time  or  reliance  on  institutional 
controls  during  cleanups.  However, 
given  the  wide  range  of  mechanisms 
now  used  in  RCRA,  CERCLA  and  other 
programs  and  the. fact  that  the  issue  is 
more  appropriately  considered  in  the 
overall  cleanup  decision  making  than  in 
CAMU  determinations,  EPA  has  not 
included  specific  notification 
requirements  for  non-residential  future 
land  use  assumptions  in  today's  rule. 

/.  Storage  and/or  Treatment  Only 
CAMUs  (40  CFR  264.552(f))     - 

EPA  proposed  to  distinguish  between 
CAMUs  that  are  used  for  storage  and/or 
treatment  only  and  CAMUs  in  which 
wastes  will  remain  after  closure. 
CAMUs  used  for  storage  and/or 
treatment  only  would  be  subject  to  the 
design,  operating,  and  closure  standards 
for  staging  piles.  EPA  proposed  that 
storage  and/or  treatment  only  CAMUs 


2996  Federal  Register /Vol.  67,  No.  14 /Tuesday.  January  22,  2002 /Rules  and  Regulations 


that  operated  for  longer  than  the  staging 
pile  time  limits  (a  maximiun  of  two-and- 
one-half  years)  would  be  subject  to  the 
minimimi  CAMU  design  and  ground- 
water monitoring  and  corrective  action 
standards  promulgated  today. 
Commenters  generally  supported  this 
approach,  and  the  Agency  is  finalizing 
this  provision  as  proposed.  EPA  has 
reorganized  the  regulatory  language  for 
clarity,  but  has  made  no  substantive 
changes  from  the  proposaL^^ 

Under  today's  rulemaking,  CAMUs 
that  are  used  for  storage  and/or 
treatment  only  and  that  do  not  exceed 
the  staging  pile  time  limits  are  subject 
only  to  the  performance  criteria  and 
design,  operating,  and  closure  standards 
for  staging  piles  at  40  CFR 
264.554(d)(l)(i)— (ii).  40  CFR 
264.554(d)(2)  and  40  CFR  264.554(e),  (f). 
(j),  and  (k).  They  are  not  subject  to  the 
CAMU  designation  criteria  at  40  CFR 
264.552(c)  and  the  CAMU  design, 
treatment,  ground-water  monitoring  and 
corrective  action,  and  closure 
requirements  at  40  CFR  264.552(e)(3) 
through  (6).^  Under  the  staging  pile 
regulations,  the  Regional  Administrator 
establishes  standards  and  design 
requirements  that  facilitate  reliable, 
e^ctive,  and  protective  remedies;  that 
prevent  or  minimize  releases;  and  that 
minimize  or  control  cross-media 
impacts.  The  Regional  Administrator 
sets  staging  pile  standards  and  design 
requirements  by  considering  factors 
such  as  the  length  of  time  the  staging 
pile  will  be  in  operation,  the  voliunes  of 
wastes  that  will  be  managed  in  the  pile, 
the  physical  and  chemical 
characteristics  of  the  wastes,  the 
potential  for  releases,  the  environmental 
factors  that  may  influence  migration  of 
releases,  and  the  potential  for  human 
and  environmental  exposure  to  releases. 
As  disoissed  in  the  proposal,  the 
Agency  believes  it  is  appropriate  to  use 
the  staging  pile  standards  for  CAMUs 
that  are  used  for  storage  and/or 
treatment  only,  because  the  staging  pile 
standards  both  reflect  the  general 
concepts  in  the  CAMU  criteria  (i.e.,  by 


'•EPA  revised  these  regulations  by  clearly 
separating  the  requirements  for  storage  and/ or 
treatment  only  CAMUs  that  meet  the  staging  pile 
time  limits  (new  paragraph  (fl(l))  from  the 
requirements  for  those  that  do  not  (new  paragraph 
{f)(2)).  The  Agency  reduced  the  section  by 
eliminating  the  proposed  paragraph  (f)(1).  but 
included  the  paragraph's  conditions  in  the  new 
paragraphs  (f)(1)  and  (2). 

*"  Although  the  treatment  requirements  in  40  CFR 
264.55Z(e)  would  not  apply,  of  course,  nothing  in 
this  language  would  preclude  the  Regional 
Administrator  from  imposing  additional  treatment 
requirements  using,  for  example,  the  overall  CAMU 
or  remedy  decision  process,  or  the  provision 
allowing  the  Regional  Administrator  to  impose 
requirements  for  CAMUs  "as  necessary  to  protect 
human  health  and  the  environment." 


establishing  the  standard  that  staging 
piles  are  to  facilitate  "reliable"  and 
"protective"  remedies)  and  focus  more 
directly  on  factors  specific  to  short-term 
waste  management  (65  FR  51110, 
August  22,  2000).  CAMUs  used  for 
storage  and/or  treatment  only  will  also 
be  subject  to  the  staging  piles  standards 
at  40  CFR  264.554(e)  and  (f)  governing 
management  of  ignitable,  reactive,  or 
incompatible  wastes  and  the  staging  pile 
standards  at  40  CFR  264.554(j)  and  (k) 
for  closure.  (Note  that,  as  discussed  in 
the  proposal,  the  staging  pile  closwe 
standards  establish  different 
requirements  for  staging  piles  located  in 
previously  contaminated  areas  and  for 
staging  piles  located  in  uncontaminated 
areas.  These  apply  in  the  same  way  to 
storage  and/or  treatment  only  CAMUs 
located  in  previously  contaminated  or 
uncontaminated  areas  (65  FR  51110, 
August  22,  2000).) 

If  storage  and/or  treatment  only 
CAMUs  exceed  the  time  limits  for 
operation  of  staging  piles  (that  is,  two 
years  with  the  potential  for  a  single  180- 
day  extension),  today's  nde  requires  the 
Regional  Administrator  to  establish  time 
limits  for  operation  that  are  no  longer 
than  necessary  to  achieve  a  timely 
remedy  selected  for  the  wastes.  As 
discussed  in  the  proposal,  it  is  the 
Agency's  general  expectation  that 
storage  and/or  treatment  activities  will 
be  completed  within  months  or  years 
rather  than  decades,  except  in  very 
unusual  circumstances.  Storage  and/or 
treatment  only  CAMUs  that  operate  for 
longer  than  two  and  one-half  years  must 
comply  with  the  design  and  operating 
requirements  for  CAMUs  in  which 
waste  will  remain  after  closure  at  40 
CFR  264.552(e)(3)  and  the  ground-water 
monitoring  and  corrective  action 
requirements  of  40  CFR  264.552(e)(5). 
They  would  not  be  subject,  however,  to 
the  treatment  standards  of  40  CFR 
264.552(e)(4)  or  the  closiue  standards  of 
40  CFR  264.552(e)(6). 

Some  commenters  expressed  concern 
with  this  approach,  indicating  that  it 
was  common  for  large,  multi-phased 
cleanups  to  require  repeated  staging  of 
cleanup  wastes  over  a  ntunber  of  years 
(i.e.,  more  than  two  years).  These 
commenters  suggested  that  the  Agency 
eliminate  the  time  limit  for  storage  and/ 
or  treatment  only  CAMUs  or, 
alternatively,  count  only  the  days 
during  which  waste  was  actually  in  the 
storage  and/or  treatment  only  CAMU 
towards  the  two-year  time  limit.  (For 
example,  if  wastes  are  staged  for  three 
weeks  and  then  removed  and  the  unit  is ' 
"empty"  for  three  weeks  before 
receiving  more  waste  for  staging,  only 
the  three  weeks  during  which  waste  was 


in  the  unit  would  apply  towards  the 
two-year  time  limit.) 

The  Agency  is  not  persuaded  that  it 
should  eliminate  the  time  limit  for 
storage  and/or  treatment  only  CAMUs  or 
coiuit  only  the  time  when  waste  is 
actually  being  treated  or  stored.  The 
Agency  believes  that  when  storage  and/ 
or  treatment  only  CAMUs  will  operate 
for  more  than  two  and  one-half  years,  it 
is  appropriate  to  apply  the  minimum 
national  standards  for  CAMU  design 
and  ground-water  monitoring  and 
corrective  action  established  today. 
Storage  and/or  treatment  only  CAMUs 
that  operate  for  longer  than  two  and 
one-half  years  have  greater  potential  to 
release  hazardous  constituents  to  the 
environment  (if  only  because  they  are  in 
place  for  longer  periods  of  time),  and, 
therefore,  in  EPA's  view  should  be 
treated  in  a  manner  similar  to  imits 
designed  for  more  permanent  disposal. 
EPA  is  also  not  persuaded  that  it  should 
count  towards  the  two  and  one-half  year 
time  limit  only  the  time  that  waste  is 
actually  stored  and/or  treated  in  a 
CAMU.  Even  though  "waste"  may  not 
be  stored  in  the  pile  during  this  period, 
past  residuals  may  remain.  Also,  The 
Agency  believes  that  the  practical 
difficulties  associated  with  such  an 
approach  are  would  be  great.  For 
example,  would  the  permit  have  to 
specify  the  extent  of  removal  necessary 
from  a  storage  and/or  treatment  only 
CAMU  such  that  the  clock  should  stop? 
What  type  of  record-keepii^  and 
'  inspection  system  would  be  necessary 
to  document  the  days  and  times  waste 
was  actually  being  stored  and/ or  treated 
in  a  CAMU?  Determining,  on  a  site- 
specific  basis,  the  answers  to  these 
questions  would  almost  certainly  delay 
cleanups. 

Finally,  and  most  important,  EPA  is 
not  convinced  that  the  proposed 
approach  (finalized  today)  will 
constrain  cleanups  in  the  way 
conunenters  suggested.  Commenters 
appeared  most  concerned  with 
application  of  the  CAMU  design  and 
ground-water  monitoring  and  corrective 
action  requirements  to  storage  and/ or 
treatment  only  CAMUs  operating  for 
longer  than  two  and  one-half  years.  EPA 
notes  that  the  minimiun  national 
standards  for  CAMU  design  apply  only 
to  new,  replacement  or  laterally 
expanded  units;  they  do  not  apply  to 
existing  units  designated  as  CAMUs. 
Thus,  existing  imits  designated  as 
storage  and/or  treatment  only  CAMUs 
would  not  have  to  be  retrofitted,  even  if 
they  were  operated  for  more  than  two 
and  one-half  years.  Furthermore,  new 
CAMUs  (including  new  CAMUs  used 
for  storage  and/or  treatment  only)  that 
are  sited  in  areas  of  significant 
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contamination  are  eligible  for 
alternative  design  standards  based  on 
site-specific  circumstances.  The  Agency 
believes  that  CAMUs  used  for  long-term 
storage  and/or  treatment  will  often  be 
located  in  areas  of  significant 
contamination  (because  facility  owners/ 
operators  and  regulators  will  choose  to 
keep  wastes  confined  to  already 
contaminated  areas,  where  practical) 
and  therefore  will  be  eligible  for  a 
determination  that  a  liner  is  not  needed 
under  40  CFR  264.552(e)(3)(ii)(B). 
Alternatively,  CAMUs  used  for  long- 
term  storage  and/or  treatment  may 
include  operating  practices  that, 
together  with  location  characteristics, 
will  allow  for  a  determination  that 
alternate  design  approaches  are 
acceptable  under  40  CFR 
264.552(e)(3)(ii)(A).  For  example,  a  roof 
constructed  over  a  CAMU  used  for  long- 
term  storage  and/or  treatment,  perhaps 
combined  with  pavement  or  a  single 
liner,  coiild  prevent  the  migration  of 
hazardous  constituents  into  the  ground 
water  or  surface  water  at  least  as 
effectively  as  the  standard  liner  and 
leachate  collection  systems  under 
certain  circumstances  (e.g.,  when  waste 
is  placed  in  the  CAMU  only 
intermittently). 

As  for  concerns  over  ground-water 
monitoring  and  corrective  action 
requirements,  EPA  understands  the 
commenter's  point,  but  it  continues  to 
expect  that  groimd-water  monitoring 
and  corrective  action  requirements  are 
going  to  be  appropriate  for  land-based 
units  that  will  be  in  place  for  many 
years.  EPA  does  note,  however,  that  the 
requirements  for  ground  water 
monitoring  and  corrective  action  in 
§  264.552(e)(5)  are  expressed  as 
performance  standards.  For  example, 
ground  water  monitoring  must  be 
"sufficient  to  *  *  *  detect  and 
characterize"  releases  in  ground  water. 
Therefore,  monitoring  could  be  reduced 
where  releases  were  very  unlikely,  as 
long  as  it  met  the  regulatory 
performance  standard.  Similarly, 
corrective  action  requirements  must  be 
sufficient  to  ensure  that  the  regulatory 
agency  is  notified  of  futtue  releases  to 
ground  water  and  corrective  action  is 
taken  as  necessary  to  protect  human 
health  and  the  environment.  T^ 
commenter  did  not  explain  why  it 
considered  this  requirement  to  be, 
unreasonable. 

The  Agency  is  sympathetic  to 
arguments  that  some  complex,  phased 
cleanups  may  in  fact  take  "decades 
rather  than  years."  Nonetheless,  as 
discussed  above,  the  Agency  believes 
these  cleanups  are  appropriately 
accomimodated  using  the  provisions  for 
storage  and/or  treatment  only  CAMUs 


(and,  where  applicable,  the  provisions 
allowing  alternate  design  approaches) 
promulgated  today. 

/.  Staging  Piles  (40  CFR  264.554) 

The  Agency  specifically  requested 
comments  on  whether  it  should  revise 
the  staging  pile  regulations  to  allow 
treatment  in  staging  piles,  which  woidd 
complement  the  provisions  for  storage 
and/or  treatment  only  CAMUs.  In 
addition,  EPA  requested  comment  on  an 
industry  group  suggestion  that,  at  a 
minimum,  limited  physical  operations 
(that  might  technically  meet  the 
definition  of  treatment)  be  allowed  in 
staging  piles. 

As  in  the  past,  comments  on  the  idea 
of  treatment  in  staging  piles  were 
mixed.  Some  commenters  supported  the 
idea  of  treatment  in  staging  piles  and 
believed  that  the  staging  pile  standards 
woidd  result  in  unit  designs  and 
operating  criteria  that  protect  against  the 
potential  risks  of  treatment. 
Comment«5  pointed  out,  for  example, 
under  40  CFR  264.554(d)(l)(ii),  staging 
piles  must  be  designed  to  "prevent  or 
minimize  releases  of  hazardous  waste  or 
hazardous  constituents  in  to  the 
environment"  and  to  "minimize  or 
adequately  control  cross-medial 
transfer."  Other  commenters  opposed 
the  idea  of  significant  treatment  in 
staging  piles;  they  believed,  among 
other  things,  that  it  would  be  misleading 
to  the  public  (given  the  name  'staging 
piles')  to  allow  treatment.  They  also 
argued  that  issues  associated  with 
significant  treatment  are  more  properly 
addressed  using  the  CAMU  designation 
process,  which  is  likely  to  involve  a 
higher  level  of  govenunent  and  public 
oversight. 

After  fiuther  consideration  of  this 
issue,  the  Agency  has  decided  not  to 
allow  significant  treatment  in  staging 
piles  and  to  continue  to  require  use  of 
CAMUs  (or  other  appropriate  types  of 
RCRA  units)  for  significant  treatment 
activities.  EPA  agrees  with  one 
commenter  that  issues  associated  with 
significant  treatment  (e.g.,  air  emissions, 
use  of  chemical  extractants)  is  more 
appropriately  addressed  through  the 
CAMU  designation  prtx:ess,  where  they 
will  receive  what  EPA  described  in  the 
proposal  as  "the  high  degree  of  attention 
and  analysis  that  has  typically 
accompanied  CAMU  decisions."  (65  FR 
51111)  At  the  same  time,  the  Agency  is 
persuaded  that,  given  the  broad 
definition  of  treatment  in  RCRA,  an 
absolute  ban  on  any  treatment  in  staging 
piles  might  severely  limit  their  use  and 
could  preclude  legitimate  staging 
activities  for  which  they  were  designed. 
The  Agency,  therefore,  is  revising  the 
staging  pile  regulations  at  40  CFR 


264.554  to  explicitly  allow  physical 
operations  that  are  intended  to  prepare 
wastes  for  subsequent  management  or 
treatment.  As  discussed  in  the  proposal, 
these  operations  include  mixing,  sizing,      ^ 
blending,  and  other  similar  physical 
operations  that  are  intended  to  prepare 
wastes  for  subsequent  management  or 
treatment  (65  FR  51111,  August  22, 
2000).  These  types  of  activities  are 
conunon  practices  diuing  cleanups 
where  it  is  necessary  to  first  consolidate 
and  then  size  or  blend  contaminated 
soils  or  other  wastes  to  facilitate 
subsequent  treatment. 

Because  of  the  broad  definition  of 
"treatment"  imder  RCRA,  physical 
activities  to  manage  or  prepare  wastes 
for  further  management — such  as  the 
activities  described  above — could  be 
considered  treatment  under  certain 
circumstances.*'  However,  the  Agency 
is  convinced  that  it  is  appropriate  to 
allow  for  these  types  of  activities  in 
staging  piles — they  are  legitimately  p>art 
of  typical  staging  activities  at  many 
cleanup  sites;  disallowing  these 
activities  could  significantly  reduce  the 
usefulness  of  staging  piles;  and  they 
generally  do  not  raise  issues  beyond 
those  that  would  arise  merely  from 
acciunulating  and  storing  remediation 
waste  in  piles.  Today's  amendment  to 
the  staging  pile  regulations  will  clarify 
that  these  types  of  physical  activities  are 
allowed  for  the  purposes  of  managing 
remediation  wastes  in  staging  piles, 
regardless  of  whether  they  might 
otherwise,  technically,  meet  the  RCRA 
definition  of  "treatment"  and  provides 
facility  owners/operators  assurance  that 
routine  staging  operations  such  as  the 
physical  mixing,  blending  and  sizing  of 
waste  will  not  result  in  violations  of  the 
staging  pile  requirements.  More 
significant  treatment  operations 
involving  something  other  than  physical 
treatment — that  is,  where  the  chemical 
character  of  the  waste  is  changed 
through  chemical  or  biological 
treatment  (such  as  solvent-based  soil 
washing  or  biotreatment) — are  subject  to 
the  CAMU  regulations  discussed  earlier 
in  today's  rulemaking.  EPA  has 
concluded  that  it  is  appropriate  to 
continue  to  regulate  these  more 
aggressive  approaches  to  treatment 
imder  the  CAMU  process  because  of  the 
likely  higher  level  of  public  interest  and 
the  feet  that  they  do  not  fit  within  the 


*>  Section  1004  of  RCRA  defines  "treatment"  as 
"any  method,  technique,  or  process,  including 
neutralization,  designed  to  change  the  physical, 
chemical,  or  biological  character  or  composition  of 
any  hazardous  waste  so  as  to  render  such  waste 
nonhazardous,  safer  for  transport,  amenable  for 
recovery,  amenable  for  storage,  or  reduced  in 
volume*  •  *  ." 
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staging  pile  regulation's  original  concept 
of  "staging." 

K.  Placement  of  CANfU-Eligible  Wastes 
in  Off-Site  Hazardous  Waste  Landfills 

In  response  to  comments  on  the 
August  2000  proposal  and  to  a  later 
proposal  from  a  group  of  industry 
representatives,  EPA  published  a 
supplemental  proposal  on  November  20, 
2001  (66  FR  58085).  In  this  proposal, 
EPA  took  comment  on  industry's 
suggestion  that  placement  of  CAMU- 
eligible  wastes  be  allowed  in  off-site 
hazardous  waste  landfills  under  certain 
circumstances.  In  addition,  EPA  also 
proposed  to  allow  disposal  of  CAMU- 
eligible  wastes  in  on-site  hazardous 
waste  landfills  under  the  same 
conditions.  In  the  supplemental 
proposal,  EPA  explained  in  detail  why, 
in  its  view, allowing  disposal  of  CAMU- 
eligible  waste  in  hazardous  waste 
landfills  would  promote  more 
aggressive  remediation  and  provide 
remediators  at  cleanup  sites  with 
additional  options — options  that  might 
frequently  be  more  protective  than 
disposal  in  a  CAMU,  that  would  likely 
lead  to  more  thorough  cleanups,  and 
that  would  promote  opportunities  for 
redevelopment. 

In  the  November  2001  document,  EPA 
«tated  its  intention  to  include  the  new 
conditions  it  was  proposing  (if  it  chose 
to  go  forward  with  them)  in  today's  final 
rule,  scheduled  for  signature  by 
December  21.  Consistent  with  this  goal 
and  because  of  the  relatively  limited 
natiue  of  the  proposal  (depending,  as  it 
did,  on  the  basic  structure  of  the  August 
2000  proposal),  EPA  provided  an 
abbreviated  comment  period  of  fifteen 
days.  To  ensiue  prompt  notice  to 
commenters  and  an  adequate  time  for 
comment,  EPA  provided  electronic 
copies  of  the  supplemental  proposal  to 
all  commenters  on  the  August  2000 
proposal  immediately  after  it  was  signed 
on  November  14,  2001.  No  commenters 
expressed  concern  about  the  length  of 
the  comment  period  on  the 
supplemental  proposal  as  it  applied  to 
off-site  disposal  of  CAMU>eligible 
wastes. 

EPA  received  overwhelmingly 
favorable  comments  on  the  general 
approach  in  the  proposal.  No 
commenters  expressed  disagreement 
with  EPA's  view  that  allowing 
placement  of  CAMU-eligible  wastes  in 
off-site  hazardous  waste  landfills  would 
promote  more  aggressive  remediation. 
Several  commenters  asked  EPA  to 
clarify  implementation  issues  and  raised 
questions  about  the  workability  of  the 
approach  described  in  the  supplemental 
proposal,  depending  on  how  it  was 
interpreted.  In  response  to  these 


commenters,  EPA  is  finalizing  the 
supplemental  proposal  at  40  CFR 
264.555,  generally  as  proposed,  but  it  is 
clarifying  the  implementation  process 
and  adding  neyt  procediual 
requirements,  based  on  comments. 
These  revisions  are  designed  to  ensure 
that  the  off-site  provision  can  be 
practically  implemented  and  therefore 
that  it  achieves  its  goal  of  promoting 
aggressive  remediation.  The  details  of 
the  requirements  are  discussed  below. 

1.  Conditions  for  Qff-Site  Landfill 
Placement 

Section  §264.555(a)(l)-(3)  establishes 
the  basic  conditions  that  must  be  met 
for  the  Regional  Administrator  to 
approve  placement  of  CAMU-eligible 
waste  in  a  hazardous  waste  landfill  unit 
at  an  off-site  location  under  the  terms  of 
§264.555.-»2 

a.  Limitation  to  CAMU-Eli^ble  Wastes 

In  the  supplemental  proposal,  EPA 
limited  placement  of  remediation 
wastes  in  hazardous  waste  landfills 
imder  the  terms  of  §  264.555  to  CAMU- 
eligible  waste,  but  also  proposed  to 
include  the  "discretionary  kickout" 
provision  of  §  264.552(a)(2).  The  Agency 
proposed  to  include  the  kickout 
provision  because  the  reasons  behind  it 
apply  as  much  to  placement  of  CAMU- 
eligible  waste  in  hazardous  waste 
landfills  as  it  does  to  placement  in 
CAMUs.  The  supplemental  proposal, 
however,  did  not  include  the  special 
provisions  of  §  264.552(a)(l)(iii)  and 
(a)(3),  which  would  have  allowed 
placement  of  "as-generated"  wastes  and 
liquids  under  specific  circiunstances. 
EPA  concluded  that,  in  the  case  of  "as- 
generated"  wastes,  a  special  exception 
would  be  unnecessary,  because  there  is 
no  current  regulatory  constraint  on 
placement  of  non-hazardous  as- 
generated  wastes  in  RCRA  permitted 
landfills  (except  of  course  in  cases  of 
waste  incompatibility,  or  similar 
situations).  As  for  liquids,  EPA  saw  no 
reason  why  the  ciurent  RCRA  ban  on 
liquids  in  landfills  should  not  continue 
to  apply  to  hazardous  waste  landfills 
receiving  CAMU-eligible  wastes.  The 
cinnimstances  EPA  has  identified  where 
th^  RCRA  ban  on  liquids  might  be 


<2  EPA  emphasizes  that  "CAMU-eligible"  waste 
may  of  course  continue  to  be  managed  off-site  in 
any  way  that  was  allowable  before  today's  rule. 
Today's  rule  sets  alternative  treatment  conditions 
for  hazardous  "CAMU-eligible"  waste  placed  off- 
site  hazardous  waste  landfills.  Furthermore  (to 
respond  to  a  question  raised  by  one  commenter), 
off-site  management  of  non-hazardous  "CAMU- 
eligible"  waste  is  not  subject  to  the  requirements  of 
this  section,  and  this  waste  may  be  managed  off-site 
(including  in  hazardous  and  non-hazardous 
landfills)  consistent  with  state  law. 


inappropriate  for  CAMUs  are  specific  to 
remediation. 

Conunenters  provided  no  negative 
comments  on  this  aspect  of  the 
proposal,  and  therefore  EPA  is  finalizing 
it  as  proposed. 

b.  Limitation  to  Placement  in  Off-Site 
Landfills 

In  the  supplemental  proposal,  EPA 
allowed  disposal  of  CAMU-eligible 
wastes  in  on-site  hazardous  waste 
landfills,  as  well  as  off-site  waste 
landfills.  One  group  of  commenters — 
who  was  one  of  the  two  industry  groups 
who  recommended  the  off-site  disposal 
option  to  EPA — correctly  noted  that 
industry's  original  proposal  did  not 
extend  to  on-site  hazardous  waste 
landfills.  This  commenter  expressed 
concern  that  it  did  not  fully  understand 
the  implications  of  this  additional 
provision,  and  strongly  urged  EPA  to 
defer  extending  the  conditions  of 
today's  rule  to  on-site  landfills.  Because 
of  the  compressed  schedule  of  this 
supplemental  rulemaking,  EPA  has 
decided  to  proceed  at  this  time  only 
v^rith  aspects  of  the  proposal  that 
interested  parties  support,  and  to  defer 
final  decisions  on  other  aspects  to 
ensure  that  EPA  does  not  adopt  a  coiu-se 
of  action  that  may  have  imintended 
consequences.  Accordingly,  EPA  is  not 
extending  the  relief  in  today's  rule  to 
the  disposal  of  CAMU-eligible  wastes  in 
on-site  hazardous  waste  landfills  and 
has  revised  the  language  of  §  264.555(a) 
to  limit  the  applicability  today's  rule  to 
"landfills  not  located  at  the  site  from 
which  the  waste  originated." 

c.  Treatment  Requirements 

In  the  supplemental  proposal, 
treatment  requirements  for  CAMU- 
eligible  wastes  placed  in  permitted 
hazardous  waste  landfills  would  largely 
track  the  treatment  requirements  for 
CAMU-eligible  wastes  placed  in 
CAMUs.  TTiat  is,  treatment  requirements 
would  be  limited  to  principal  hazardous 
constituents.  Treatment  would  have  to 
meet  the  national  treatment  standards  of 
§  264.552(e)(4),  with  an  opportimity  for 
the  Regional  Administrator  to  adjust 
treatment  based  on  specific  enumerated 
factors. 

The  Regional  Administrator  would  be 
able  to  apply  the  following  adjustment 
factors  without  any  special  conditions: 
adjustment  factor  A  (technical 
impracticability),  adjustment  factor  C 
(commiuiity  acceptance),  adjustment 
factor  D  (short-term  risk),  and 
adjustment  factor  E(l)  (national 
minimum  treatment  standard  is 
substantially  met  and  waste  PHCs  are  of 
very  low  mobility).  EPA  proposed  not  to 
allow  use  of  adjustment  factor  B  (which 
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considers  cleanup  levels  or  goals  at  the 
remediation  site),  because  it  concluded 
that  these  levels  would  be  irrelevant  to 
placement  in  off-site  landfills.  In 
addition,  EPA  proposed  to  tighten 
adjustment  factor  E(2)  (which  allows  the 
Regional  Administrator  to  consider  the 
protection  provided  by  the  engineering 
design  of  the  CAMU)  to  require 
treatment  of  principal  hazardous 
constituents  in  all  cases  where  this 
adjustment  was  exercised. 

Comments  on  this  aspect  of  the 
proposal  were  largely  favorable,  and 
EPA  is  finalizing  the  treatment 
requirements  as  proposed  (see 
§  264.555(a)(2)). 

Regarding  use  of  adjustment  factor 
E(2),  §  264.555(a)(2)(iii)  of  today's  rule 
allows  the  Regional  Administrator  to 
adjust  the  national  treatment  standards 
based  on  the  design  of  the  landfill  in 
accordance' with 

§264.552(e)(4)(v)(E)(2).'«3  This  section 
allows  the  Regional  Administrator  to 
adjust  treatment  levels  based  on  "the 
engineering  design  of  the  CAMU  and 
related  engineering  controls"  "where 
cost-effective  treatment  has  been  used 
and  the  CAMU  meets  the  Subtitle  C 
liner  and  leachate  collection 
requirements  for  new  land  disposal 
units  at  §  264.301(c)  and  (d).  *  *  *" 
But  §  264.555(a)(2)(iii)  of  today's  rule 
adds  a  treatment  performance  standard 
for  CAMU-eligible  wastes  going  to  off- 
site  landfills  under  this  adjustment 
factor — the  treatment  would  have  to 
significantly- reduce  "the  toxicity  or 
mobility  of  the  principal  hazardous 
constituents  in  the  waste,  minimizing 
the  short-term  and  long-term  threat 
posed  by  the  waste,  including  the  threat 
at  the  remediation  site."  Consistent  with 
the  proposal,  adjustment  factors  (E)(3), 
(4),  and  (5)  would  not  be  allowed. 

"Thus,  .today's  rule  significantly 
tightens  the  conditions  of  adjustment 
factor  (E)  for  CAMU-eligible  wastes 
being  placed  in  off-site  hazardous  waste 
landfills.  As  explained  in  the  proposal, 
EPA  is  taking  this  approach  to  address 
possible  concerns  about  potential 
transfer  of  risk  to  the  off-site  location 
when  the  Regional  Administrator  relies 
on  the  protection  afforded  by  the 
disposal  unit  to  adjust  the  treatment 
standards.  First,  adjustment  factors 
E(3)-{5)  woiild  not  be  available — since 
either  these  factors  do  not  require 


*^  Note  that,  under  §  264.555(g).  the  "design  of  the 
CAMU"  in  §264.552(e)(4)(v)(E)  means  the  design  of 
the  permitted  Subtitle  C  landfill.  Because  the 
permitted  landfill  must  meet  the  prescriptive  design 
standards  for  new  hazardous  waste  landfills,  the 
Regional  AdministTator  would  typically  base  this 
adjustment  on  protection  offered  by  a  generic 
landfill  meeting  these  standards.  See  discussion 
later  in  this  section  of  the  preamble. 


treatment,  or  they  do  not  require  that 
the  receiving  disposal  unit  meet  subtitle 
C  design  standards.  And  second,  today's 
rule  requires  treatment  of  PHCs  in 
CAMU-eligible  wastes  disposed  of  off- 
site  under  adjustment  factor  E(2). 

EPA  notes  that — as  one  commenter 
pointed  out — the  inclusion  of  "the 
threat  at  the  remediation  site"  in  the 
treatment  {>eiformance  standard  in 
§  264.555(a)(2)(iii)  contemplates  that  the 
Regional  Administrator,  in 
implementing  this  adjustment  factor, 
would  make  the  same  kind  of  balancing 
of  risks  allowed  in  the  "enviroiunentally 
appropriate"  land  disposal  restriction 
variance  at  §  268.44(h)(2)(ii).  That  is,  in 
concluding  that  a  particular  treatment 
regime  "minimized  threat"  under  this 
adjustment  factor,  the  Regional 
Administrator  could  wei^  the  risks 
associated  with  leaving  waste  in  place 
(or  of  significantly  delaying  cleanup) 
against  any  possible  risks  associated 
with  subsequent  management  of  the 
waste  in  a  permitted  hazardous  waste 
landfill. 

d.  Disposal  Requirements 

In  the  supplemental  proposal,  EPA 
limited  hazardous  waste  landfills 
receiving  CAMU-eligible  wastes  to  those 
with  RCRA  permits,  not  including 
landfills  under  RCRA  interim  status. 
The  proposal  did  not  specify  who  had 
to  hold  the  permit  for  the  landfill.  For 
example,  landfilb  accepting  CAMU- 
eligible  wastes  might  be  off-site 
commercial  units,  or  they  might  be  at 
facilities  controlled  by  the  owner/ 
operator  of  the  remediation  site.  The 
proposal  also  required  that  the  landfill 
meet  the  technical  design  and  operating 
requirements  for  new  landfills  in  40 
CFR  part  264,  subpart  N.  This 
requirement  would  ensure  that  the 
landfill  met  the  minimum  technology 
requirements  for  hazardous  waste 
landfills  (i.e.,  the  double  synthetic  liner 
and  detailed  leachate  collection 
requirements  of  §  264.301(c)).  In 
addition,  the  landfill  would  be  subject 
to  the  specific  landfill  ground-water 
monitoring  requirements  of  subpart  F  of 
part  264  and  the  closure  requirements  of 
subpart  G. 

EPA  received  no  negative  comments 
on  this  aspect  of  the  supplemental 
proposal  and  is  finalizing 
§  264.555(a)(3)  as  proposed. 

2.  Approval  Procediues 

a.  Approval  of  CAMU-EIigible  Waste  for 
Placement  in  a  Subtitle  C  Landfill 

Under  the  supplemental  proposal, 
CAMU-eligible  waste  would  be 
approved  for  placement  in  a  hazardous 
waste  landfill  under  procedures 


identical  to  CAMU  approval  procedures. 
Facility  owner/operators  wishing  to 
send  CAMU-eligible  waste  to  a  RCRA 
hazardous  waste  landfill  would 
generally  have  to  provide  the  same 
information  as  persons  requesting 
approval  of  an  on-site  CAMU. 
Commenters  generally  supported  this 
approach  and  EPA  is  finalizing  it  in 
§  264.555(b)-(c)  largely  as  proposed.** 

The  supplemental  proposal  indicated 
simply  that  the  "Regional 
Administrator"  would  approve  CAMU- 
eligible  waste  for  disposal  in  a  landfill, 
without  any  fiulher  specification  on 
which  "Regional  Administrator."  One 
commenter  asked  EPA  to  clarify 
whether  the  "Regional  Administrator" 
was  the  regulator  at  the  remediation  site 
or  at  the  receiving  site;  another 
commenter  argued  that  the  Regional 
Administrator  approving  the  action 
under  §  264.555(c)  should  be  the  person 
with  regulatory  oversight  at  the 
receiving  landfill.  On  the  other  hand, 
several  commenters  assimied  that  EPA 
meant  the  Regional  Administrator  with 
RCRA  regulatory  oversight  at  the 
location  of  the  cleanup  would  approve 
action  under  §  264.555(c) — that  is.  the 
Regional  Administrator  wha  would 
make  an  off-site  decision  was  the  same 
regulator  who  would  likely  be 
overseeing  the  cleanup  (for  example,  if 
it  was  being  conducted  as  part  of  a 
RCRA  corrective  action). 

In  developing  the  supplemental 
proposal,  EPA  did  not  clearly  state 
whether  the  regulatory  authority  at  the 
location  of  the  cleanup  site  or  at  the 
receiving  landfill  woiild  typically 
review  and  approve  (or  deny)  proposals 
for  off-site  placement  imder  §  264.555. 
For  example,  EPA  stated  in  the 
preamble  that  "the  Regional 
Administrator  (or  the  authorized  state 
program)  at  the  location  of  the 
hazardous  waste  landfill  would  be 
responsible  for  placement  of  CAMU- 


**  One  commenter  asked  what  information  the 
"person  seeking  approval"  would  need  to  provide 
the  Regional  Administrator.  Under  §  264.555(b).  the 
applicant  would  be  required  to  provide  information 
required  under  the  general  CAMU  information 
requirement  (§  264.552(d))  relevant  to  an  off-site 
determination.  That  is,  the  applicant  would  have  to 
provide  information  "sufficient"  for  the  Regional 
Administrator  to  approve  CAMU-eligible  waste  for 
off-site  disposal  under  §264. 555(c).  This  would 
include  information  to  show  the  Regional 
Administrator  that  the  waste  is  CAMU-eligible.  to 
identify  PHCs.  to  adjust  treatment  levels  as 
appropriate  (e.g.,  to  demonstrate  technical 
impracticability),  and  similar  information.  The 
applicant  would  not  be  expected  to  provide 
information  not  relevant  to  the  decision  (e.g.,  the 
specific  design  of  the  receiving  landfill,  since  the 
landfill  would  be  required,  by  regulation,  to  meet 
subtitle  C  design  requirements,  and  this  information 
would  typically  be  enough  to  allow  the  Regional 
Administrator  at  the  remediation  site  to  make  a 
decision). 
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eligible  waste  in  the  landfill."  At  the 
same  time,  however,  most  of.  the 
questions  associated  with  that  approval 
relate  closely  to  specific  circumstances, 
processes,  and  decisions  at  the  cleanup 
site  (including  remedy  decisions) — for 
example,  the  identification  of  principal 
hazardous  constituents,  which  are  based 
on  site-specific  cleanup  goals  or  levels; 
technical  impracticability  adjustments; 
adjustments  because  of  short-term  risks; 
and  similar  questions.  More  broadly,  the 
question  of  whether  (and  how  much) 
waste  treatment  is  needed  is  typically 
part  of  the  remedial  decision  process. 
Therefore,  the  approval  process  under 
§  264.555(c)  will  inevitably  be  closely 
connected  to  the  remedy  selection 
decision  at  the  cleanup  site. 

After  reviewing  comments  and 
considering  this  question  further,  EPA 
concludes  that  the  regulatory  authority 
most  appropriate  for  determining  that 
CAMU-eligible  waste  from  a  particular 
remediation  is  suitable  for  disposal  in  a 
subtitle  C  landfill,  as  a  general  matter, 
is  the  regulatory  authority  at  the 
remediation  site.  As  described  above, 
the  question  of  how  the  cleanup  wastes 
shoidd  be  managed  is  inherently  part  of 
the  remedy  decision,  and  the 
information  needed  to  make  decisions 
will  be  available  to  the  regulatory 
authority  at  the  cleanup  site. 
Furthermore,  the  decision  on  how  to 
manage  remediation  waste  is  typically 
made  in  an  iterative  process  at  the 
remediation  site,  with  the  facility  owner 
and  the  regiUator  considering  a  broad 
range  of  alternatives  as  the  investigation 
and  remedy  selection  proceed.  In  this 
process,  the  options  for  off-site  disposal 
become  a  factor  in  determining  which 
remedy  is  selected — including,  perhaps, 
whether  the  waste  is  excavated  in  the 
first  place. 

In  addition,  several  conunenters  made 
the  point  that  extended  regulatory 
review  processes  (on  a  remediation-by- 
remediation  basis)  at  potential  disposal 
sites  would  generally  repeat  review 
processes  already  conducted  at  the 
remediation  site,  and  that  such 
processes  could,  as  a  practical  matter 
disrupt  or  significantly  delay  the 
cleanup  process.  For  example,  the 
decision  for  off-site  disposal  is  often 
made  only  late  in  the  process  (at  a  point 
where  on-site  options  are  rejected),  and 
then  it  is  often  made  only  generically, 
i.e.,  the  decision  is  made  tibat  the  waste 
might  safely  sent  off-site  for  disposal  in 
a  hazardous  waste  landfill,  but  the 
specific  site  would  not  yet  be  identified. 
At  the  point  where  off-site  disposal  has 
been  chosen,  the  facility  owner,  in  such 
cleanups,  might  solicit  bids  from 
hazardous  waste  management 
companies  with  processes  or  landfills 


meeting  certain  criteria.  It  would 
obviously  be  unrealistic  to  expect  each 
potential  bidder  to  go  through  an 
extended  approval  process  with  its 
regiUator  (except  in  the  case  of  very 
large  cleanups)  before  it  submitted  a 
bid.  At  smaller  sites,  the  time  between 
the  decision  to  manage  wastes  off-site 
and  the  actual  movement  of  wastes 
might  only  be  days.  In  both  cases,  if  an 
extended  off-site  approval  process  began 
only  after  an  off-site  location  had  been 
accepted,  cleanup  could  be  significantly 
delayed,  with  no  meaningful  gains  in 
environmental  protection. 

Thus,  for  the  off-site  provisions  of 
today's  rule  to  work  effectively  to 
promote  aggressive  cleanups  at  a  wide 
range  of  sites,  EPA  believes  that  the 
regulatory  authority  at  the  cleanup  site 
should  make  the  basic  decision  as  to 
what  conditions  would  most 
appropriately  apply  to  CAMU-eligible 
waste  disposed  of  off-site  at  a  subtitle  C 
landfill. 

For  these  reasons,  EPA  is  finalizing 
§  264.555(aHc)  generally  as  proposed, 
but  specifying  that  the  "Regional 
Administrator"  approving  CAMU- 
eligible  waste  for  subtitle  C  landfill 
disposal  will  be  the  Regional 
Administrator  (or  state  regulatory 
authority)  with  RCRA  oversight  over  the 
site  where  the  remediation  is  occurring. 
In  this  case,  disposal  in  a  hazardous 
waste  landfill  would  be  allowed,  as  long 
as  the  conditions  of  §  264.555  were  met. 
Consistent  with  this  expectation,  EPA  is 
modifying  proposed  §  264.555(b) — 
which  describes  the  information  that  the 
person  seeking  approval  must  proAnde — 
by  removing  the  parenthetical  phrase 
"(including  the  location  of  the 
landfill)."  As  explained  earlier,  in  many 
cases,  remediators  at  the  cleanup  site 
may  not  know  the  location  of  the 
specific  landfill  at  the  time  of  the 
application,  or  indeed  at  the  time 
eligibility  for  off-site  disposal  in  a 
Subtitle  C  landfill  has  been  approved. 

One  state  commenter  raised  a  concern 
about  allowing  a  state  director  at  a 
remediation  site  to  determine  adjusted 
treatment  standards  for  CAMU-eligible 
waste,  when  that  waste  would  be 
disposed  of  in  another  state.  The 
commenter  argued  that  the  state 
regulator  overseeing  the  receiving 
landfill  should  be  responsible  for 
making  any  adjustments  to  the  national 
treatment  standards.  In  particular,  the 
commenter  was  concerned  that  the 
regulator  in  the  generating  state  would 
not  be  knowledgeable  about  the 
receiving  facility;  that  the  state 
overseeing  the  receiving  landfill  might 
disagree  with  the  treatment  standards 
determined  by  the  generating  state;  and 
that  the  receiving  state  would  likely  feel 


compelled  to  repeat  the  work  of  the 
generating  state  regulator,  leading  to 
duplicative  effort. 

EPA  understands  these  concerns,  but 
it  continues  to  believe,  for  the  reasons 
described  above,  that:  (1)  The  regulator 
at  the  site  of  remediation  is  the  most 
appropriate  authority  to  make  the 
general  finding  that  cleanup  waste  from 
a  particular  site  is  appropriate  for  off-  - 
site  disposal  in  a  subtitle  C  landfill 
under  today's  rule,  and  (2)  the  off-site 
provisions  in  today's  rule  will  be 
successful  in  promoting  piore  aggressive 
remediation  only  if  the  bsisic  decisions 
on  the  appropriateness  of  disposal  in  a 
subtitle  C  landfill  are  made  at  the 
cleanup  site,  with  regulators  at  the 
receiving  landfill  playing  their  normal 
role  (through  the  permitting  process)  in 
determining  what  particular  wastes  are 
appropriate  for  disposal  at  that  site. 

In  answer  to  the  points  raised  by  the 
commenter,  EPA  agrees  that  the 
regulator  at  the  receiving  landfill  will 
certainly  be  more  knowledgeable  about 
site  conditions  at  that  particular  landfill. 
The  Agency,  however,  does  not  believe 
that  this  fact  is  important  to  decisions 
on  adjustments,  because  the  design 
standards  for  the  off-site  landfill  are 
specified  by  regulation.  That  is,  the  off- 
site  lahdfill  vail  have  to  meet  the 
subtitle  C  design  standards  for  new 
hazardous  waste  landfills.  These  are 
very  specific  standards,  which  not  only 
require  double  liners  and  a  leachate 
collection  system,  but  specify  such 
details  as  the  thickness  and  composition 
of  the  liners;  the  size  of  the  gravel  (or 
other  material)  in  the  leachate  collection 
layer;  the  minimum  slope  of  that  layer; 
and  similar  details  .  Thus,  the  regulator 
at  the  remediation  site  will  have  ample 
information  on  the  engineering  design 
of  the  unit  to  adjust  a  treatment 
standard  based  on  the  protection  offered 
by  the  design  of  the  receiving  landfill  (if 
adjustment  factor  E  is  exercised).  At  the 
same  time,  location-specific  factors  at 
the  receiving  facility  (e.g.,  site-specific 
hydrology)--which  is  the  kind  of 
information  that  the  regulator  at  the 
remediation  site  would  be  unlikely  to 
know — ^would  not  be  an  allowable 
consideration  in  adjusting  a  treatment 
standard  based  on  the  engineering 
design  of  the  landfill. 

EPA  acknowledges  that,  when  wastes 
move  from  one  state  to  another,  the 
regulator  in  the  receiving  state  may 
conclude  that  treatment  levels  approved 
by  the  neighboring  state  are 
unacceptable  for  a  particular  landfill,  or 
that  the  receiving  state  may  feel  that  it 
needs  to  review  the  work  of  the 
neighboring  state.  EPA  certainly  expects 
that,  in  sudb  cases,  overseeing  states 
will  be  able  to  generally  rely  on  the 
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protections  built  into  today's  rule,  and 
the  protections  of  the  permitted  landfill 
receiving  the  waste,*^  so  that  they  can 
be  comfortable  allowing  receipt  of  waste 
that  meets  its  terms.  But,  the  Agency 
also  acknowledges  that  there  is  a 
potential  for  redundant  reviews. 
Nevertheless.  EPA  remains  convinced — 
for  the  reasons  stated  above — that 
today's  rule  will  only  be  successful  in 
promoting  aggressive  cleanups  if  the 
state  overseeing  the  cleanup  makes  the 
basic  judgments  on  whether  a  particuleu' 
remediation  waste  is  eligible  for  off-site 
disposal,  and  what  level  of  treatment  is 
required  under  today's  rule,  before 
disposal  in  a  subtitle  C  landfill 
(regardless  of  where  that  landfill  is 
located).  Otherwise,  as  explained  above, 
today's  rule  is  not  likely  to  achieve  its 
intended  goals. 

b.  Permitting  and  Acceptance  at  the 
Receiving  Landfill 

Proposed  §  264.555(d)  required  that 
the  Regional  Administrator  modify  the 
permit  for  a  hazardous  waste  landfill  to 
allow  receipt  of  CAMU-eligible  waste 
under  the  terms  of  §  264,555,  before  it 
could  receive  such  waste.  In  some  cases, 
state  or  federal  regulations  would 
already  require  a  permit  modification  at 
a  facility,  but  in  others — for  example, 
where  the  waste  met  the  waste 
acceptance  criteria  in  the  permit — they 
might  not.  But,  in  any  case,  proposed 
§  264.555(d)  ensured  that  the  permit 
was  modified  through  a  public  process 
to  allow  receipt  of  CAMU-eligible  waste 
under  the  terms  of  proposed  rule. 

The  modification  would  follow 
permit  modification  procedures 
specified  in  §  270.42  or  comparable  state 
regulations,  but  at  a  minimum  it  would 
include  public  notice,  opportunity  for 
commient,  and  an  opportunity  for  a 
hearing.  (EPA  assumes  in  most  cases 
that  states  would  choose  the  class  2 
permit  modification  process,  although 
class  3  modifications  would  meet  the 
general  performance  standard  as  well.) 
This  process  would  ensure  that  the  local 
public  had  the  opportunity  to  comment 
on  whether  and  how  CAMU-eligible 
wastes  would  be  managed  under  the 
fecility  permit.  Commenters  supported 
this  approach,  and  EPA  is  finalizing  it 
as  proposed.  (Several  commenters  did 
express  concern  that  EPA  expected 
states  to  modify  a  facility's  permit  for 


«s  the  receiving  landfill,  as  explained  below, 
would  have  to  have  a  RCKA  permit  allowing  it  to 
receive  the  type  of  waste  in  question.  RCRA  permits 
establish  detailed  facility-wide  requirements, 
including  detailed  waste  analysis  procedures,  unit 
design,  and  waste  management  practices.  These 
requirements,  in  EPA's  view,  will  ensuring  that  the 
waste  is  managed  protectively  at  the  receiving 
facility. 


each  new  remediation;  today's  rule 
would  not  require  this.  The  issue  is 
discussed  in  detail  below.) 

As  part  of  the  permit  modification 
process  at  the  receiving  landfill,  the 
Regional  Administrator  would  include 
in  the  permit  any  requirements  he  or 
she  determined  were  necessary  or 
appropriate.  During  the  permitting 
process,  the  Regional  Administrator 
would  be  able  to  accommodate  any 
special  concerns  of  the  local 
community.  For  example,  the  Regional 
Administrator  might  inclode  special 
requirements  in  the  permit  to  address 
potential  risks  from  hazardous 
constituents  in  the  waste,  including 
principal  hazardous  constituents,  to 
protect  human  health  or  the 
environment  through  the  RCRA 
"omnibus"  provision.*^  Further,  the 
permit  would  include  requirements  to 
ensure  that  treatment  standards  for 
CAMU-eligible  wastes  imposed  vmder 
§  264.555(a)(2)  would  apply;  and,  as 
specified  in  proposed  §  264.555(d),  the 
permit  would  also  include 
recordkeeping  requirements  to 
demonstrate  compliance  with  treatment 
standards  approved  for  the  waste.  Under 
the  current  permitting  requirements  at 
§  264.13(a)(1).  the  facility  owner/ 
operator  at  the  receiving  landfill  would 
be  required  to  conduct  an  analysis  of  the 
waste  that,  "at  a  minimum,"  contains 
"all  the  information  which  must  be 
known  to  treat,  store,  or  dispose  of  the 
waste  in  accordance  with  this  part" 
(which  would  include  information  to 
show  that  treatment  levels  approved  by 
the  Regional  Administrator  were  met). 
The  plans  for  this  analysis  would  be 
incorporated  into  the  facility  waste 
analysis  plan  (see  §  264.13(b)).  and  the 
results  of  the  analysis  kept  in  the  facility 
operating  records  in  accordance  with 
§  264.73(b)(3). 

Commenters  raised  the  question  of 
whether  a  receiving  land  (fisposal 
facility  would  have  to  modify  its  permit 
every  time  it  received  CAMU-eligible 
waste  from  a  new  off-site  location. 
Several  conunenters  (including  one 
state)  argued  that  Individual  permit 
modifications  would  be  unnecessary 
and  coimterproductive,  where  CAMU- 
eligible  waste  already  met  the 
acceptance  criteria  in  a  facility  pennit. 
This  was  not  EPA's  intention  in  the 
proposal,  and  EPA  expects  that  such 
modifications  would  ordinarily  not  be 
needed.  Rather,  EPA  intends  that  an  off- 
site  facility  would  modify  its  pennit 
once  (with  public  notice,  comment,  and 


opportunity  for  a  hearing).  In  fact.  EPA 
expects  that,  once  today's  rule  is 
effective,  some  commercial  hazardous 
waste  landfills  will  immediately  seek 
enabling  permit  modifications,  before 
they  have  been  approached  by  potential 
customers — and  EPA  encourages  them 
to  do  so.'*''  Once  an  enabling  permit 
modification  has  been  approved,  the 
modification  would  allow  the  facility  to 
accept  any  CAMU-eligible  waste  that 
had  been  approved  for  off-site  disposal 
by  the  appropriate  regulatory  authority 
at  the  remediation  site.  As  part  of  the 
permitting  process,  the  permitting 
authority  of  course  could  impose  any 
additional  conditions  it  determined 
were  necessary,  but  EPA  expects  that 
complying  with  the  terms  of  §  264.555, 
combined  with  the  design  and 
management  standards  required  at  the 
receiving  facility  under  its  RCRA 
permit,  would  provide  sufficient 
assurance  that  CAMU-eligible  waste 
would  be  safely  managed. 

One  commenter  argued  that  a  permit 
modification  at  the  receiving  landfill 
should  not  be  necessary  at  all.  This 
commenter  argued  that  permits  specify 
the  types  of  waste  a  facility  may  receive, 
and  establish  safe  management 
conditions  for  that  waste.  If  CAMU- 
eligible  wastes  approved  for  disposal 
imder  today's  rule  met  the  permit 
acceptance  criteria,  the  commenter  then 
questioned  why  a  permit  modification 
would  be  necessary  at  all.  This 
commenter  noted  that,  in  many  other 
cases.  "CAMU-eligible  "  wastes 
currently  go  to  hazardous  waste 
landfills  without  permit  modifications, 
because  they  meet  the  facilities'  permit 
acceptance  criteria.  The  commenter 
asked  why  EPA  was  requiring  a  permit 
modification  imder  today's  rule  even 
where  a  facility's  would  otherwise  allow 
acceptance  of  the  CAMU-eligible  waste 
without  modification. 

EPA  appreciates  the  view  of  this 
commenter,  but  at  the  same  time  it  notes 
that  other  commenters — including  one 
state  regiUator— stressed  the  importance 
of  the  regulator  and  the  local  public  at 
the  receiving  landfill  having  an 
opportunity  to  review  and  approve  the 
fact  that  the  landfill  would  receive 
wastes  under  the  terms  of  today's  rule. 
EPA  also  notes  that  the  industry  groups 
who  recommended  that  these  CAMU 
amendments  include  an  off-site  option 
supported  an  EPA  requirement  for  a 


«e46  Under  the  RCRA  "omnibus"  provision, 
"each  permit .  .  .  shall  contain  such  terms  and 
conditions  as  the  Administrator  (or  the  State) 
determines  necessary  to  protect  human  health  and 
the  environment"  RC31A  section  300S(c)(3). 


''One  commenter  suggested  that  the  one-time 
permit  modification  approach  would  lead  to  a 
network  of  approved  facilities  for  EPA.  states,  and 
remediation  waste  generators  to  use  for  future 
projects  involving  off-site  management  of  eligible 
wastes.  EPA  agrees  that  this  result  would  be  highly 
desirable  and  would  promote  more  aggressive 
remediation. 


I  ■ 
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permit  modification,  including  public 
notice  and  an  opportiinity  for  a  hearing 
at  the  off-site  landfill.  Therefore.  EPA  is 
retaining  the  proposed  requirement  in 
§  264.555(d)  that  the  receiving  facility 
undergo  an  enabling  permit 
modification  before  receiving  CAMU- 
eUgible  waste  under  today's  rule.  But  it 
clarifies  that  there  would  be  no  need  for 
subsequent  permit  modifications,  as 
long  as  the  CAMU-eligible  waste  met 
the  waste  criteria  in  the  facility's  permit. 
At  the  same  time,  several  commenters 
raised  concerns  that  decisions  on 
CAMU-eligible  waste  from  any 
particular  cleanup  might  be  of  concern 
to  the  local  public  and  the  regulatory 
authority  at  a  receiving  facility. 
Therefore,  today's  rule  provides  for  an 
abbreviated  notice  procedure  that  must 
be  completed  before  CAMU-eligible 
waste  is  placed  in  a  permitted  off-site 
landfill.  These  procedures  are  laid  out 
in  §  264.555(e).  First,  the  landfill— 
which  will  already  have  been  approved 
to  receive  CAMU-eligible  waste  under 
§  264.555(d)— would  notify  the  local 
public  and  the  RCRA  permitting 
authority  of  its  intent  to  receive  off-site 
waste  bhm  a  particular  cleanup.  (This 
notice  might,  for  example,  be  submitted 
during  the  bidding  process  on  the 
waste.)  In  this  case,  the  public  would  be 
the  persons  listed  on  the  facility's 
mailing  list,  required  imder  40  CFR 
124.10(c)(ix).  The  notice  would  identify 
the  location  of  the  remediation  site,  the 
principal  hazardous  constituents,  and 
the  treatment  requirements.  Second,  the 
public  would  have  fifteen  days  to 
provide  comments  or  express  concerns 
to  the  regidatory  agency.  (Because  the 
permit  had  already  been  modified 
through  a  public  process  to  receive 
CAMU-eligible  waste  imder  this 
provision,  commenters  suggested  and 
EPA  has  concluded  that  an  abbreviated 
notice  procedure  is  appropriate.) 
Finally,  the  Regional  Administrator 
would  have  an  additional  fifteen  days  to 
object  to  the  placement  of  the  CAMU- 
eligible  wastes  in  the  landfill.  The 
Regional  Administrator  would  have  the 
authority  to  extend  the  review  period  an 
additional  thirty  days  because  of  public 
concern  or  insuiffident  information.  If 
the  Regional  Administrator  objects,  or  if 
he  or  she  does  not  notify  the  owner/ 
operator  that  he  or  she  has  cbosen  not 
to  object,  the  waste  could  not  be  placed 
in  the  landfill  until  the  objection  had 
been  resolved,  or,  alternatively,  the 
permit  had  been  appropriately  modified 
through  the  procedures  of  §  270.42.^^ 


EPA  notes  that,  while  this  process 
requires  action  by  the  Regional 
Administrator  within  30  days,  it  does 
not  mean  off-site  disposal  would  be 
approved  by  default.  Disposal  could  not 
occiu  without  notification  by  the 
Regional  Administrator  that  he  or  she 
does  not  object  to  the  placement  of  the 
CAMU-eligible  waste.  EPA  took  this 
approach  because  it  did  not  want  the 
public  to  be  at  a  disadvantage  solely 
because  the  Agency  (or  an  authorized 
state)  failed  to  act  within  a  specified 
period  of  time.  At  the  same  time,  EPA 
recognizes  that  this  approach  may  raise 
concerns  with  owner/operators  of 
facilities  interested  in  receiving  CAMU- 
eligible  wastes  from  off-site  locations. 
Thus  it  urges  these  owner/operators  to 
work  closely  with  the  appropriate 
regulatory  authorities  and  the  local 
public  to  look  for  ways  to  ensure  that 
the  process  is  expedited— consistent 
with  the  needs  and  interests  of  the 
regulator  and  the  loced  commimity. 

Toward  this  end,  EPA  has  also 
included  in  today's  rule  a  provision 
(§  264.555(e)(iv))  that  would  allow  the 
facility,  the  local  public,  and  the 
regulatory  agency  to  work  together  to 
identify  situations  where,  because  of 
minimal  risk,  they  could  agree  that  the 
limited  notification  procedures  of 
§  264.555  were  not  necessary.  For 
example,  the  facility,  the  regulatory 
agency  and  the  commiuiity  might  agree 
that  notification  was  not  necessary  if  the 
total  voliune  of  waste  from  a  particular 
remediation  very  minimal,  or  if  CAMU- 
eligible  waste  met  a  particular  level  of 
treatment  (for  example,  the  waste  was 
treated  to  the  generic  national  standards 
of  90%/lOXUTS,  and  none  of  the 
adjustment  factors  was  used).  EPA 
expects  that  these  situations  will  be  the 
exception.  At  the  same  time,  however, 
EPA  believes  this  provision  will 
significanUy  improve  the  usefulness  of 
today's  rule,  especially  given  the 
concern  of  one  commenter  that  the  rule 
should  address  obstacles  to  smaller- 
volume  projects,  ior  which  off-site 
management  often  makes  the  most 
sense. 

EPA,  of  coiuse,  understands  that  the 
regulatory  authority  and  the  local  public 
may  choose  to  limit  the  scope  of  today's 
regulation  by  requiring — through  the 
initial  permitting  process  at  potential 
receiving  facility — additional  notice  or 


*"EPA  expects  that  pennit  modifications  would 
only  be  necessary  or  appropriate  as  •  last  resort. 
That  is.  most  objections  are  likely  to  be  resolved 
short  of  requiring  a  modification  to  the  permit 


modification.  EPA,  however,  included  this  option 
because  it  provides  a  formal  process,  with  clear 
reqtiirements  for  public  notice  and  typically  with 
rights  of  appeal,  which  may  be  appropriate  in  some 
few  cases.  EPA  has  not  specified  in  this  rule  what 
category  of  modification  would  be  required, 
although  the  Agency  expects  that — if  a  modification 
process  were  determined  to  be  necessary — the  state 
would  find  a  class  2  process  to  be  most  appropriate. 


review  (e.g.,  a  longer  public  comment 
period  on  notifications)  before  CAMU- 
eligible  waste  from  a  new  remediation  is 
received,  or  before  certain  categories  or 
volumes  of  CAMU-eligible  wastes  were 
received  fi-om  remediation  sites.  EPA 
expects  that  these  issues  would  be 
addressed  as  part  of  the  site-specific 
permitting  process  at  the  off-site 
hazardous  waste  facility  seeking 
approval  to  receive  CAMU-eligible 
waste  fi-om  off  site. 

Commenters  were  particularly 
concerned  that  EPA  might  require  that 
the  receiving  facility's  permit  be 
modified  for  each  remediation. 
Commenters  pointed  out  that  this 
approach  wovdd  be  impractical  and 
argued  that  it  would  likely  eliminate  the 
benefits  (in  aggressive  remediation)  that 
it  hopes  to  achieve  through  §  264.555. 
The  incentives  for  off-site  disposal  at 
hazardous  waste  landfills  provided  by 
today's  rule,  according  to  commenters, 
may  often  be  most  useful  in  the  case  of 
relatively  small  cleanups  (or  portions  of 
cleanups).  In  such  cases,  the  facility 
owner  might  be  hoping  to  achieve  clean 
closure — perhaps  to  allow 
redevelopment  or  to  remove  liability. 
Yet  in  these  cases,  the  cost  of  a  permit 
modification  (even  a  "minor" 
modification)  could  well  exceed  the 
income  received  from  a  small  shipment 
of  remediation  waste.  Fiulhermore,  such 
a  process  would  create  essentially  the 
same  practical  problems  that  would 
occur  if  the  §  264.555(c)  approval 
process  took  place  at  the  disposal  site 
for  every  remediation.  As  one 
conunenter  put  it,  cleanup  projects 
might  be  stopped  indefinitely  while  one 
or  more  off-site  facilities  decided 
whether  to  participate  in  bidding  on  a 
project  and  then  worked  through  the 
permit  modification  process,  llius.  EPA 
believes  it  is  impractical  as  well  as 
imnecessary  to  require  permit 
modifications  with  every  CAMU-eligible 
waste  shipment  imder  today's  rule. 

3.  Other  Requirements 

EPA  emphasizes  that  the  off-site    . 
portion  of  today's  rule  is  narrow  in 
,  scope.  Specifically,  the  Regional 
Administrator  may  approve  CAMU- 
eligible  waste  for  placement  in  off-site 
hazardous  waste  landfills  under  only 
limited  circumstances.  Meanwhile,  the 
waste  would  remain  a  RCRA  hazardous 
waste,  subject  to  all  applicable  RCRA 
hazardous  waste  requirements.  For 
example,  the  manifest,  recordkeeping, 
and  reporting  requirements  of  part  262 
and  part  264,  subpart  E  would  apply.  In  . 
other  words,  the  waste  would  require  a 
manifest  when  shipped  to  an  off-site 
facility,  and  standaid  RCRA  waste- 
management  requirements  would  apply 
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(e.g.,  waste  analysis,  storage 
requirements  prior  to  placement,  etc.). 

In  addition,  when  the  waste  is  sent 
off-site,  the  rule  (§  264.555(e))  specifies 
that  the  generator  of  the  waste  (i.e.,  the 
owner/ operator  of  the  remediation  site) 
is  subject  to  the  reporting, 
recordkeeping,  and  tracking 
requirements  of  §  268.7(a)(4).  This 
section  establishes  requirements  that 
apply  "when  exceptions  allow  certain 
wastes  or  contaminatedsoil  that  do  not 
meet  the  [land  disposal  restriction] 
treatment  standards  to  be  land 
disposed."  With  the  initial  shipment  of 
waste,  the  generator  will  be  required  to 
send  a  one-time  written  notice  to  the 
land  disposal  facility  providing  specific 
information,  such  as  the  EPA  waste 
identification  numbers,  the  manifest 
number  of  the  first  shipment,  and  waste 
analysis  data.  EPA  proposed  this 
requirement  and  received  no  negative 
comment  on  it. 

One  commenter,  however,  suggested 
that  §  268.7(a)  be  amended  to  include 
"appropriate"  notice  and  certification. 
EPA  believes  that  it  has  already,  for  the 
most  part,  addressed  the  commenter's 
concern  by  clarifying  that  the  hcizardous 
waste  generator  at  the  cleanup  site  must 
comply  with  §  268.7(a)(4),  which 
requires  a  one-time  written  notice  from 
the  generator  to  the  land  disposal 
facility.  The  notice  must  indicate  the 
hazardous  waste  numbers  and  the 
manifest  number  of  the  first  shipment; 
a  statement  that  the  waste  is  not 
prohibited  from  land  disposal;  available 
waste  analysis  data;  and  specific 
information  relating  to  the  treatment  of 
debris.  EPA  does  recognize,  however, 
that  CAMU-eligible  wastes  may  be 
treated  off-site  tmder  today's  rule,  and 
that  this  activity  might  not  be 
adequately  covered  by  §  268.7(a)(4), 
which  applies  to  waste  generators. 
Therefore,  to  ensm-e  adequate  tracking 
and  accoimtability  when  CAMU-eligible 
waste  is  treated  off-site,  §  264.555(f)  of 
today's  rule  has  been  modified  to 
require  that  off-site  treatment  facilities 
meet  the  certification  requirements  of 
§  268.7(b)(4),  amended  so  that  the 
treatment  facility,  is  required  to  certify 
that  the  treatment  meets  the 
requirements  of  the  off-site  provision  of 
today's  rule  (as  opposed  to  the 
requirements  of  the  land  disposal 
restrictions).  • 

Finally,  today's  rule  does  not  in  any 
way  restrict  remediation  waste 
management  options  that  already  exist. 
For  example,  the  land  disposal 
restriction  variances  of  §  268.44(h)  will 
remain  available  as  an  alternative  (or 
complementary)  approach  for  CAMU- 
eligible  wastes  sent  for  disposal. 
Furthermore,  as  described  above,  non- 


hazardous  wastes  will  also  be 
unaffected,  because  their  management 
and  disposal  are  generally  not  regulated 
under  the  federal  RCRA  hazardous 
waste  program,  and  they  will  not  need 
special  approval  luider  today's  rule  to 
allow  placement  in  a  landfill. 

L.  Grandfathering  CAMUs  (40  CFR 
264.550  and  40  CFR  264.551) 

EPA  proposed  that  two  types  of 
CAMUs  would  remain  subject  to  the 
1993  CAMU  regulations  after 
promulgation  of  the  CAMU 
amendments  (i.e.,  after  today's 
rulemaking):  (1)  CAMUs  that  are 
approved  prior  to  the  effective  date  of 
today's  rulemaking  and  (2)  CAMUs  that 
were  not  approved  prior  to  the  effective 
date  of  today's  rulemaking  but  for  which 
substantially  complete  applications  (or 
equivalents)  were  submitted  to  the 
Agency  on  or  before  90  days  after 
publication  of  the  proposal  (i.e.,  where 
substantially  complete  applications  (or 
equivalents)  were  submitted  ort  or 
before  November  20,  2000).  This 
approach  is  referred  to  as 
"grandfathering. 

As  discussedin  the  proposal,  EPA 
continues  to  believe  that  it  would  be  a 
poor  use  of  cleanup  resources  to  require 
reevaluation,  in  light  of  today's 
amendments,  of  CAMUs  that  are  already 
approved  or  are  substantially  in  the 
approval  process  (65  FR  51111-51112, 
August  22,  2000).  The  Agency's  review 
of  CAMUs  approved  Under  the  1993 
rule  showed  that  the  CAMU  decisions 
made  under  the  1993  rule  would 
generally  have  been  the  same,  or 
similar,  to  decisions  that  would  likely 
be  made  under  today's  amendments.  In 
general,  commenters  strongly  supported 
the  grandfathering  approach,  and  EPA  is 
today  finalizing  the  grandfathering 
provisions  as  proposed. 

The  proposed  effective  date  for  the 
CAMU  amendments  was  90  days  after 
publication  in  the  Federal  Register. 
Under  RCRA  Section  3010(b).  RCRA 
regulations  become  effective  six  months 
after  promulgation  unless  the 
Administrator  provides  for  a  shorter 
period  because  the  "regulated 
community  does  not  need  six  months  to 
come  into  compliance"  or  for  "other 
good  cause."  As  discussed  in  the 
proposal  (65  FR  51118),  EPA  proposed 
a  90-day  effective  date,  believing  that  it 
provided  ample  time  for  facilities  to 
adjust  to  the  new  procediures  and  waste 
management  standards  in  today's  rule, 
especially  given  that  the  90-day 
effective  date  would  only  affect 
unapproved  CAMUs  that  do  not  meet 
the  criteria  for  grandfathering. 

A  number  of  commenters  expressed 
the  concern  that  ninety  days  from 


public  notice  of  the  final  CAMU 
amendments  does  not  provide  enough 
time  to  allow  for  approval  of  CAMUs 
under  the  1993  rule  and  suggested  that 
the  Agency  instead  provide  a  180-day 
effective  date.  Commenters  appear 
concerned  that  a  90-day  period  would 
not  provide  enough  time  for  EPA  or 
authorized  states  to  approve  CAMU 
applications  for  units  that  were  not 
already  grandfathered  by  virtue  of 
having  a  substantially  complete 
application  submitted  by  November  20. 
2000.  Given  the  scope  of  the 
grandfathering  relief  provided  in  the 
proposal,  EPA  believes  this  concern  is 
unwarranted.  CAMUs  will  be 
grandfathered  if  the  application  is 
approved  within  ninety  days  after  the 
publication  of  the  rule,  or  if  the  Agency 
received  a  substantially  complete 
application  (or  equivalent  *^]  within  90 
days  of  the  proposal  of  today's 
amendments  (i.e..  by  November  20. 
2000). '^"  Therefore,  facility  owners/ 
operators  who  submitted  a 
"substantially  complete"  application  to 
the  appropriate  regulatory  agency  by 
November  20,  2000.  do  not  need  to 
worry  about  whether  their  applications 
have  been  approved  by  the  effective 
date  of  today's  rule;  their  CAMUs — if 
approved — are  grandfathered  and  will 
be  subject  to  the  standards  that  were  in 
place  when  they  submitted  their 
applications  (that  is.  to  the  1993  CAMU 
rule  standards).  The  90-day  effective 
date  would  have  relevance  only  to 
applications  that  were  not  substantially 
complete  by  November  20,  2000,  or  (for 
applications  not  complete  by  that  time) 
that  had  not  been  approved  by  the 
effective  date. 

The  Agency  does  not  see  any 
justification  for  further  extending  the 
process  that  it  laid  out  in  the  proposal. 
The  purpose  of  the  grandfathering 
provision  is  to  avoid  disruptions  of 
CAMUs  that  have  already  been 
approved  or  that  are  well  along  in  the 
review  process.  It  is  not  to  accommodate 
facility  owners  who  submit  new  CAMU 
applications  after  the  proposal  of  the 
CAMU  amendments  in  an  effort  to 
obtain  approval  before  the  amendments 
become  final.  Therefore,  although  EPA 
understands  commenters'  interest  in  * 
extending  the  effective  date  further,  it  is 


■"'CERCL.'V  decision  documents  and  state  cleanup 
program  decision  documents  in  which  CAMl^s  are 
proposed  as  applicable  or  relevant  and  appropriate 
requirements  are  considered  "equivalent" 
documents. 

5"  As  discussed  in  the  proposal,  "substantially 
complete"  does  not  mean  that  the  Regional 
Administrator  must  have  deemed  an  application 
"complete"  under  §  270.10(c).  Some  commenters 
seemed  confused  on  this  point.  For  additional 
guidance  on  the  meaning  of  substantially  complete, 
see  the  proposal  at  65  FR  511 12  (August  22.  2000). 
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unpersuaded  that  an  additional  90  days 
is  needed  or  that  a  failure  to  provide 
that  additional  time  will  disrupt 
ongoing  remedial  activities  or 
significantly  set  back  ongoing  reviews  of 
CAMU  applications.  31 

CAMUs  that  are  grandfathered  will 
remain  subject  to  the  1993  CAMU  rule 
for  the  life  of  the  CAMU  "so  long  as  the 
waste,  waste  management  activities,  and 
design  of  the  CAMU  remain  within  the 
general  scope  of  the  CAMU  as 
approved."  As  discussed  in  the 
proposal,  the  Agency  believes  that  there 
are  two  types  of  site-specific 
circiunstances  imder  which  decision 
makers  would  generally  determine  that 
changes  are  "within  the  general  scope  of 
the  CAMU  as  approved."  First,  any 
change  that  could  be  made  without 
mod&cation  of  the  approved  CAMU 
conditions  in  a  permit  or  other 
authorizing  document  would  be 
considwed  "within  the  general  scope  of 
the  CAMU  as  approved"  and  would 
therefore  be  grandfathered.  Second, 
changes  that  require  modification  of  the 
CAMU  authorizing  document  but  still 
remain  within  the  general  scope  of  the 
CAMU  as  originally  approved  may  be 
allowed  on  a  site-specific  basis.  These 
changes  might  include  allowing 
additional  placement  of  essentially  the 
same  wastes  (or  wastes  with  similar 
constituents  and  origin)  that  were 
originally  approved  for  placement  iii  a 
CA^iU,  or  retaining  the  same  basic 
design  but  enlarging  a  CAMU  to 
accommodate  an  extra  volume  of  waste. 
One  commenter  asked  for  clarification 
on  the  effect  of  permit  changes  to  extend 
the  duration  of  a  CAMU.  Changes  to  an 
authorizing  document,  including 
document  renewals,  to  allow  continued 
operation  of  a  CAMU,  as  long  as  the 
continued  operation  of  that  duration 
was  Within  the  original  "general  scope," 
would  not  affect  the  grandfathered 
status  of  the  CAMU  (e.g.,  where  the 
intended  life  of  an  approved  CAMU 
extended  beyond  the  existing  duration 
of  the  unit  at  facility  permit,  renewal  of 
the  permit  to  extend  the  CAMUs 
authorization  would  be  "within  the 
general  scope  of  the  CAMU  as 
approved").  See  65  FR  51112.  August 
22, 2000.  Commenters  supported  the 
approach  in  the  proposal,  and  EPA's 
views  on  these  issues  are  unchanged. 

Some  commenters  expressed  concern 
that  changes  determined  outside  the 
scope  of  the  CAMU  as  originally 
approved  would  automatically  result  in 
an  entirely  new  CAMU  approval  process 


"  The  Agency  also  notes  that  the  signature  of  the 
final  rule  was  delayed  by  several  months  beyond 
EPA's  original  expectations,  thereby  giving 
coounuiteis  much  of  the  time  they  requested. 


or  cause  an  entire  CAMU  to  lose  its 
"grandfathered"  status.  This  was  not 
^A.'s  intention.  EPA  clarifies  that  an 
entirely  new  CAMU  approval  process  is 
not  needed  for  changes  that  are 
determined  outside  the  scope  of  the 
originally  approved  CAMU,  and  such 
changes  will  not  cause  an  entire  CAMU 
to  automatically  lose  its  grandfathered 
status.  Changes  that  are  determined  to 
be  outside  the  scope  of  the  originally 
approved  CAMU  (like  other  changes) 
would  be  subject  to  review  and  approval 
of  the  Regional  Administrator  and 
today's  requirements  would  apply  to 
them,  if  applicable.  For  example,  a 
change  to  add  a  new  type  of  waste  to  a 
CAMU  that  is  considered  outside  the 
scope  of  the  originally  approved  CAMU 
would  trigger  a  duty  to  comply  with 
today's  treatment  requirements  with 
respect  to  that  waste,  but  it  would  not 
require  a  new  review,  for  example,  of 
waste  already  disposed  of  in  the  CAMU 
or  waste  within  the  scope  of  the  original 
approval. 

EPA  understands  how  its  proposed 
language  on  grandfathering  led  to  the 
commenters'  concern,  and4herefore  the 
Agency  is  making  a  change  to  that 
language  to  clarify  its  original  intent. 
The  proposed  language  (§  264.550(b)) 
stated  that  grandfathered  CAMUs  are 
subject  to  the  earlier  CAMU  standards, 
in  §  264.551,  "so  long  as  the  waste, 
waste  management  activities,  and 
design  of  the  CAMU  remain  within  the' 
general  scope  of  the  CAMU  as 
approved."  To  make  it  clear  that  a 
change  in  one  feature  of  the  CAMU  (for 
example,  the  waste  to  be  managed) 
would  not  automatically  require  a 
reapproval  of  the  entire  CAMU  under 
the  new  standards,  EPA  has  revised  the 
final  clause  to  read:  "CAMU  waste, 
activities,  and  design  will  not  be  subject 
to  the  new  standards  as  long  as  the 
waste,  activities,  and  design  remain 
within  the  general  scope  of  the  CAMU 
as  approved."  Thus,  the  placement  of 
new  waste  in  a  grandfathered  CAMU 
outside  the  scope  of  the  original 
approval  would  require  that  the  new 
waste  meet  the  treatment  standards  of 
today's  rule,  and  certainly  operating  and 
closure  standards  for  the  CAMU  would 
be  modified  if  necessary  to  address  the 
new  waste,  but  the  entire  CAMU  would 
not  have  to  undergo  reapproval  under 
the  terms  of  today's  rule. 

M.  Public  Participation  (40  CFR 
264.552(h)) 

EPA  proposed  to  expand  and  clarify 
the  requirements  providing  for  public 
participation  in  decisions  to  establish 
CAMUs  by  making  prior  public  notice 
and  an  opportunity  for  public  comment 
mandatory  for  all  final  CAMU 


determinations.  EPA  also  proposed  to 
expressly  require  the  Regional 
Administrator  to  include  in  CAMU 
public  notices  the  rationale  for  any 
proposed  application  of  the  treatment 
adjustment  factors  discussed  earlier  in 
today's  rulemaking.  Consistent  with  its 
overall  policy  to  encourage  full,  fair, 
and  equitable  public  participation 
throughout  cleanup  processes,  the 
Agency  believes  that  the  public  must  be 
provided  opportunities  to  participate  in 
CAMU  decision  making  and  is 
finalizing  the  public  participation 
requirements  as  proposed. 

'Today'^  public  participation 
requirements  for  CAMUs  expand  on  the 
public  participation  requirements 
established  in  the  1993  CAMU  rule. 
This  rule  required  the  Regional 
Administrator  to  document  his  or  her 
decision  rationale  and  make  the 
documentation  available  to  the  public, 
and  it  required  that  the  incorporation  of 
CAMUs  into  existing  permits  be  done 
through  the  permit  modification 
procedures  (including  the  public 
participation  procedures)  of  §  270.41  or 
§  270.42.  llie  rule  did  not  establish 
procedures  for  incorporating  CAMUs 
into  orders,  or  mandate  that  there  be  an 
opportimity  for  public  comment  before 
a  decision  outside  of  the  permit  context. 
Under  today's  rules,  the  Regional 
Administrator  must  provide  "public 
notice  and  reasonable  opportunity  for 
public  comment  before  designating  a 
CAMU."  Thus,  under  today's 
regulations,  the  public  will  have  an 
opportunity  to  be  involved  in  all  final 
CAMU  determinations  before  final 
decisions  are  made,  whether  a  CAMU  is 
authorized  under  a  RCRA  permit  or  an 
order.  Commenters  generally  supported 
the  explicit  requirement  for  public 
notice  and  opportunity  for  comment 
prior  to  final  CAMU  determinations. 

As  discussed  in  the  proposal,  the 
Agency  believes  that  the  standard  of 
"reasonable  opportunity"  should,  as  a 
general  minimum,  include  informing 
people  about  a  prospective  CAMU  and 
providing  a  meaningful  opportimity  for 
people  to  comment  to  the  Regional 
Administrator  before  a  final  agency 
detomination  is  made  regarding  the 
CAMU  (65  FR  51113,  August  22,  2000). 
At  the  same  time,  by  not  including  more 
detailed  provisions  on  liow  public 
participation  should  be  conducted,  the 
Agency  believes  that  the  "reasonable 
opportunity"  standard  provides  the 
flexibility  that  is  necessary  to  ensure 
that  CAMUs  can  be  considered  and 
approved  within  the  broader  context  of 
cleanup  decisions  using  the  wide 
variety  of  administrative  mechanisms 
that  may  be  associated  with  cleanups. 
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In  many  cases,  the  Agency  expects 
that  CAMUs  will  be  approved  as  part  of 
a  larger  remedy  selection  decision.  In 
general,  remedy  decision  processes 
already  include  opportunities  for  public 
review  and  comment.  The  Agency 
expects  that  CAMUs  approved  as  part  of 
a  broader  remedy  selection  decision 
would  undergo  public  notice  and 
comment  as  part  of  that  decision.  The 
Agency  believes  that  placing  CAMUs  in 
the  context  of  the  broader  remedies  of 
which  they  are  a  part  will  be  helpful  to 
the  public  reviewing  CAMU  proposals. 
(Where  CAMUs  are  approved  as  part  of 
a  permit  modification,  the  existing 
permit  modification  procedures 
(including  the  public  participation)  of 
§  270.41  or  §  270.42(c)  would  apply; 
however,  even  in  these  cases,  H'A 
expects  that  the  CAMU  approval  and 
the  remedy  decision  could  be  done  as  a 
single  modification.)  In  addition  to 
public  notice  and  an  opportunity  for 
comment  before  a  final  CAMU 
determination  is  made,  the  "reasonable 
opportvmity"  standard  includes  the  idea 
that  Regional  Administrators  provide 
sufficient  information  (e.g.,  a 
description  of  the  proposed  CAMU)  to 
allow  the  public  to  consider  the 
proposal  in  a  meaningful  way. 

In  addition  to  the  requirement  that 
Regional  Administrators  provide  a 
"reasonable  opportvmity"  for  public 
comment  before  making  a  CAMU 
determination,  today's  rulemaking 
specifically  requires  Regional 
Administrators  to  include  the  rationale 
for  any  proposed  adjustments  to  the 
CAMU  treatment  standards.  As 
discussed  in  the  proposal,  the  Agency  is 
including  this  provision  to  highlight  the 
importance  of  the  treatment  adjustment 
factors  and  because  decisions  about 
treatment,  including  the  degree  of 
treatment  necessary  at  any  given  site, 
are  often  of  great  interest  to  the  public. 

In  the  proposal,  EPA  requested 
comment  on  whether  to  apply  the 
public  participation  procedm«s  in  the 
Agency's  RCRA  Expanded  Public 
Participation  Rule  (60  FR  63417, 
December  11. 1995,  40  CFR  part  124, 
subpart  B)  to  all  CAMU  decisions. 
Comments  on  the  idea  of  requiring  the 
expanded  public  participation 
requirements  at  all  final  CAMU 
determinations  were  mixed.  Some 
commenters  strongly  supported 
appljring  the  expanded  public 
participation  requirements  to  all  final 
CAMU  determinations.  (The  expanded 
public  participation  requirements  now 
apply  only  to  CAMUs  approved  as  part 
of  an  initial  permit.  They  do  not  apply 
to  CAMUs  incorporated  into  permits 
through  permit  modifications  (see  40 
CFR  124.31(a))— although  these 


modifications  do  require  the  facility  to 
notify  the  public  and  hold  a  public 
meeting  at  the  time  it  applies  for  the 
modification  (see  40  CFR  270.42(c))— or 
to  CAMUs  required  through  orders.) 
Other  commenters  thought  application 
of  the  expanded  public  participation 
rule  requirements — such  as  pre- 
application  meetings — would  not  be 
appropriate  for  all  final  CAMU 
decisions.  After  considering  these 
comments  carefully,  the  Agency  has 
decided  not  to  apply  the  expanded 
public  participation  requirements  by 
regulation  to  all  CAMU 
determinations .  5  2 

EPA  is  taking  this  approach,  in  part, 
because  the  conditions  of  the  expanded 
public  participation  rule  mirror  the 
specifics  of  the  RCRA  Part  B  permit 
process,  and  therefore  may  not  fit  well 
'with  other  mechanisms  that  might  be 
used  to  approve  CAMUs.  For  example, 
the  expanded  public  participation  rule 
requires  public  notice  in  the  local 
newspaper  and  by  radio  or  television. 
EPA  believes  this  level  of  specificity  is 
inappropriate  as  a  general  requirement 
outside  the  context  of  RCRA  Part  B 
permits.  The  requirements  for  a 
preapplication  meeting  conducted  by 
the  facility  owner  are  similarly  detailed, 
and  the  meeting  itself  is  likely  to  be 
redundant  at  many  cleanups  where 
public  involvement  is  addressed 
through  the  broader  remedial  process. 
Instead,  the  Agency  believes  that  the 
"reasonable  opportunity"  standard 
discussed  above  and  the  requirement 
that  Regional  Administrators  include 
express  information  about  any  proposed 
adjustment  to  CAMU  treatment 
requirements  provide  an  appropriate 


52  Under  §  270.42.  permit  modifications  to 
approve  CAMUs  are  classified  as  Class  3 
modifications.  Class  3  permit  modification 
procedures,  which  were  developed  prior  to  the 
Expanded  Public  Participation  rule,  are  similar  to 
the  procedures  in  that  rule  in  requiring  public 
participation  before  the  Agency  publishes  a 
proposal  to  approve  a  draft  permit  (or  a  proposed 
decision  to  deny),  but  they  differ  in  important 
respects.  Under  the  Class  3  permit  modification 
requirements,  permit  applicants  must  notify  the 
public  at  the  time  they  request  a  permit 
modification  (rather  than  before  the  application  is 
submitted),  and  they  must  hold  a  public  meeting 
and  solicit  comment  on  the  modification  request, 
before  EPA  proposes  to  issue  or  deny  the 
modification  request.  The  expanded  public 
participation  requirements  for  part  B  permits,  on 
the  other  hand,  require  that  the  facility  hold  an 
informal  meeting  to  inform  community  members  of 
proposed  hazardous  waste  management  activities 
before  they  apply  for  a  permit;  the  permitting 
agency  must  announce  to  the  public  when  the 
permit  application  is  submitted;  and  the  permitting 
agency  may  require  a  facility  to  set  up  an 
information  repository.  The  part  B  expanded  public 
participation  procedures  do  not  apply  to  Remedial 
Action  Plans  issued  under  the  Hazardous  Wast& 
Identification  Rule  for  Contaminated  Media  tsee  63 
FR  65898,  November  30,  1998).  or  to  post<losure 
permits  (40  CFR  124.31(a)). 


minimum  performance  standard  for 
public  involvement  in  final  CAMU 
determinations  (i.e.,  they  guarantee  that 
the  public  will  have  a  meaningful 
opportunity  to  be  involved  in  all  final 
CAMU  determinations  before  a  final  . 
decision  is  made)  while  maintaining  the 
flexibility  for  regulators  to  tailor  the 
specifics  of  the  public  involvement 
process  to  the  particular  site,  the 
specific  needs  and  interests  of  the 
public  in  the  area,  and  the  particular 
mechanism  used. 

The  Agency  reiterates  that  today's 
regulations  represent  the  minimum 
amount  of  public  involvement  that  is 
appropriate  for  final  CAMU 
determinations.  The  Agency  strongly 
encoiuages  all  CAMU  decision  makers 
to  consider  additional  opportunities  for 
public  involvement  in  important 
cleanup  decisions,  such  as  final  CAMU 
determinations,  within  the  context  of 
the  broader  cleanup.  The  Agency's 
ciuxent  guidance  on  public  participation 
during  corrective  action  can  be  found  in 
the  September  1996  RCRA  Public 
Participation  Manual  (see  Chapter  4  in 
particular). 

As  discussed  in  the  proposal,  the 
Agency  is  continuing  to  review  the  best 
ways  of  enhancing  the  role  of  the  public 
in  RCRA  cleanup  decisions  (including 
CAMU  determinations),  as  part  of  its ' 
evaluation  of  public  involvement  in  the 
overall  RCRA  corrective  action  program 
imdertaken  as  part  of  the  RCRA  Cleanup 
Reforms.  Public  participation  in  the 
CAMU  process  will  be  informed  by  this 
initiative.  The  Agency  continues  to  seek 
feedback  firom  all  stakeholders  on  the 
RCRA  Cleanup  reforms.  Additional 
information  is  available  at 
www.epa.gov/epaoswer/osw/ 
cleanup.htm  or  by  calling  the  RCRA 
Hotline  at  1-800-424-9346  or  the  other 
numbers  listed  in  the  ADDRESSES  section 
of  today's  rulemaking. 

N.  Additional  Requirements  ((40  CFR 
264.552(i)) 

As  discussed  throughout  today's 
rulemaking,  cleanup  situations  will  vary 
considerably  across  sites.  As  part  of  its 
effort  to  balance  predictability  and 
certainty  in  cleanup  decision  making 
with  site-specific  flexibility,  EPA 
proposed  and  is  today  finalizing  a 
number  of  minimiun  technical 
standards  for  CAMU  design  and 
operation,  while  at  the  same  time 
allowing  Regional  Administrators  to 
approve  alternate  standards  on  a  site- 
specific  basis.  The  Agency  also 
proposed  to  modify  the  requirement 
from  the  1993  CAMU  rule  to  expressly 
allow  the  Regional  Administrator  to 
establish  additional  CAMU 
requirements  on  a  site-specific  basis  to 
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protect  hiunan  health  and  the 
environment.  The  Agency  proposed  that 
"notwithstanding  any  other  provision  of 
this  section,  the  Regional  Administrator 
may  impose  additional  requirements  as 
necessary  to  protect  human  health  and 
the  environment."  Commenters 
generally  supported  this  approach,  and 
the  Agency  is  today  finalizing  this 
provision  as  proposed. 

As  discussed  in  the  proposal,  the 
Agency  believes  that  this  new 
construction  of  the  Regional 
Administrator's  existing  authority 
(under  the  1993  CAMU  rule)  to  impose 
"additional  requirements  as  necessary 
to  protect  human  health  and  the 
environment"  is  appropriate  to  clarify 
that,  on  a  site-specific  basis,  Regional 
Administrators  may  impose  additional 
requirements  beyond  the  more  detailed 
minimum  technical  and  operational 
standards  for  CAMUs  established  today. 
Such  additional  requirements  might 
include,  for  example,  additional 
treatment  of  PHCs  beyond  the  treatment 
standards,  additional  engineering  or 
monitoring  specifications,  and 
prohibitions  on  the  placement  of 
specific  CAMU-eligible  wastes  in  a 
CAMU. 

While  agreeing  with  the  general 
concept  of  allowing  Regional 
Administrators  to  impose  additional 
requirements  as  necessary  to  protect 
himian  health  and  the  environment,  one 
commenter  expressed  concern  that  the 
proposed  regulatory  language  did  not 
adequately  emphasize  the  site-specific 
nature  of  decisions  to  impose  additional 
requirements  beyond  the  requirements 
established  today,  or  the  need  for  such 
requirements  to  be  supported  in  the 
administrative  record  for  a  CAMU  and 
to  be  consistent  with  the  overall 
objectives  of  the  CAMU  regulations.  The 
Agency  is  not  persuaded  that  a  change 
to  the  rule  language  is  needed  to  clarify 
these  points.  The  Agency  agrees  that, 
like  other  elements  of  CAMU  decision 
making,  decisions  to  impose  additional 
requirements  (like  any  other  Agency 
decision  made  in  approving  a  CAMU) 
must  be  made  on  a  site-specific  basis 
and  supported  by  the  administrative 
record.  As  discussed  in  the  proposal, 
this  requirement  for  the  most  part  only 
confirms  an  obligation  that  EPA  already 
has  as  part  of  the  "omnibus"  provision 
in  RCRA  permitting  at  40  CFR 
270.32(b)— that  is,  that  the  Regional 
Administrator  must  establi^,  in 
individual  permits,  ".  .  .  terms  and 
conditions  as  the  Administrator  or  State 
Director  determines  necessary  to  protect 
hiunan  health  and  the  environment." 
The  RCRA  onmibus  provision  for 
permits  does  not  include  specific 
regulatory  language  emphasizing  that 


the  decision  must  be  site-specific  or  that 
actions  must  be  justified  in  the 
administrative  record,  yet  such 
decisions  are  held  to  those  standards 
(See,  e.g..  In  re  Caribe  General  Electric 
Products,  Inc.,  RCRA  Appeal,  No.  98-3 
(February  4,  2001);  In  re  Ash  Grove 
Cement  Co.,  RCRA  Appeals  Nos.  96-4 
and  96-5,  1997  EPA  App.  LEXIS  30 
(November  14, 1997).  Similarly,  EPA 
does  not  believe  such  language  is 
needed  here. 

IV.  Relationship  To  Other  Regulatory 
Programs 

Today's  amendments  do  not  change 
the  relationship  between  other  state  and 
federal  programs  and  the  CAMU 
regulations.  These  amendments  solely 
affect  the  way  hazardous  cleanup  wastes 
are  managed  in  corrective  action 
management  imits.  These  rules  set 
standards  for  hazardous  waste 
management  imits  when  EPA  or  a  state 
chooses  to  take  advantage  of  the 
flexibility  provided  by  the  CAMU  rule, 
but  they  do  not  affect,  in  any  way,  other 
aspects  of  RCRA  cleanups,  e.g.,  how 
cleanup  levels  are  set  or  when  treatment 
is  required  at  RCRA  corrective  action 
facilities.  Although  these  standards 
borrow,  as  appropriate,  from  approaches 
in  current  remediation  programs 
(including  RCRA  corrective  action  for 
solid  waste  management  units),  they 
were  not  designed  for  making  remedial 
decisions  outside  the  CAMU  context, 
such  as  in  state  or  federal  cleanup 
programs,  where  program-specific 
remedial  decision-making  processes  are 
already  in  use.  Today's  rule  leaves  in 
place,  and  leaves  untouched,  all  of 
EPA's  current  policies  and  regulations 
covering  hazardous  waste  cleanups, 
including  such  familiar  policies  as  the 
"area  of  contamination"  concept, 
"contained-in"  decisions,  the  regulatory 
definition  of  "remediation  waste,"  and 
the  various  remediation-specific  LDR 
variances.  For  a  discussion  of  these  and 
other  policies,  see  the  May,  1996 
Corrective  Action  ANPR  (61  FR  19432), 
the  October  1998  Memorandum, 
Management  of  Remediation  Waste 
Under  RCRA,  EPA530-F-98-026,  RCRA 
Docket  No.  F-20OO-ACAP-S0O25,  and 
the  preamble  discussion  to  the  HWIR- 
media  rule  at  63  FR  65874,  65877- 
65878  (November  30, 1998)  (these 
references  are  in  the  RCRA  docket;).  The 
preamble  to  the  1993  CAMU  rule 
discusses  the  relationship  between  the 
CAMU  rule  and  other  regulatory 
programs,  including  CERCLA  (see  58  FR 
8658,  8679  (February  16, 1993)). 


V.  How  Will  Today's  Regulatory 
Changes  be  Administered  and  Enforced 
in  the  States? 

A.  Applicability  of  Federal  Rules  in 
Authorized  States 

Under  section  3006  of  RCRA,  EPA 
may  authorize  a  qualified  state  to 
administer  and  enforce  a  hazardous 
waste  program  within  the  State  in  lieu 
of  the  federal  program,  and  to  issue  and 
enforce  permits  in  the  state.  A  state  may 
receive  authorization  by  following  the 
approval  process  described  imder  40 
CFR  271.21.  See  40  CFR  part  271  for  the 
overall  standards  and  requirements  for 
authorization.  EPA  continues  to  have 
independent  authority  to  bring 
enforcement  actions  imder  RCRA 
sections  3007,  3008,  3013,  and  7003.  An 
authorized  state  also  continues  to  have 
independent  authority  to  bring 
enforcement  actions  under  state  law. 

After  a  state  receives  initial 
authorization,  new  federal  requirements 
promulgated  under  RCRA  authority 
existing  prior  to  the  1984  Hazardous 
and  Solid  Waste  Amendments  (HSWA) 
do  not  apply  in  that  State  tmtil  the  State 
adopts  and  receives  authorization  for 
equivalent  State  requirements.  In 
contrast,  under  RCRA  section  3006(g) 
(42  U.S.C.  6926(g)j,  new  federal 
requirements  and  prohibitions 
promulgated  pursuant  to  HSWA 
provisions  take  effect  in  authorized 
states  at  the  same  time  that  they  take 
effect  in  unauthorized  states.  As  such, 
EPA  carries  out  HSWA  requirements 
and  prohibitions  in  authorized  states, 
including  the  issuance  of  new  permits 
implementing  those  requirements,  until 
EPA  authorizes  the  state  to  do  so. 

Authorized  states  are  required  to 
modify  their  programs  when  EPA 
promulgates  federal  requirements  that 
are  more  stringent  or  broader  in  scope 
than  existing  federal  requirements. 
RCRA  section  3009  allows  the  states  to 
impose  standards  more  stringent  than 
those  in  the  federal  program.  See  also 
§  271.1(1).  Therefore,  authorized  states 
are  not  required  to  adopt  federal 
regulations,  both  HSWA  and  non- 
HSWA,  that  are  considered  less 
stringent  than  existing  federal 
reqvurements. 

B.  Authorization  of  States  for  Today's 
Final  Rule  (Other  than  §264.555) 

Today's  CAMU  amendments  will  be 
primarily  implemented  pursuant  to 
section  3004(u)  and  (v)  of  RCRA,  which 
are  HSWA  provisions.  This  authority 
also  formed  the  statutory  basis  for  the 
original  federal  Corrective  Action 
Management  Unit  (CAMU)  regulations 
(see  58  FR  8658,  8677  (February  16, 
1993)).  Therefore,  the  Agency  is  adding 
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this  rule  to  Table  1  in  §  271.1(j).  which 
identifies  the  federal  program 
requirements  that  are  promulgated 
piu-suant  to  HSWA.  The  Agency 
received  a  number  of  comments 
regarding  the  statutory  authority  for 
today's  amendments.  They  are 
discussed  below. 

Today's  amendments  to  the  CAMU 
regulations  (except  for  §  264.555)  are 
more  stringent  than  the  existing  federal 
CAMU  regulations.^^  Thus,  states  that 
have  already  been  granted  authorization 
for  the  existing  1993  CAMU  rule  must 
revise  their  programs  so  that  they  are 
not  less  stringent  than  the  federal 
program,  including  today's 
amendments.  Further,  because  today's 
amendments  to  the  CAMU  regulations 
are  promiUgated  under  HSWA 
authority,  in  states  authorized  for  the 
1993  CAMU  rule  that  choose  to  not  seek 
interim  authorization-by-rule,  EPA  will 
implement  today's  amendments  imtil 
these  states  receive  interim  or  final 
authorization.  EPA  will  also  continue  to 
implement  the  amended  CAMU 
regulations  consistent  with  applicable, 
more  stringent  state  law  in  those  states 
that  have  not  received  authorization  for 
corrective  action.  As  explained  in  the 
1993  CAMU  rule  preamble  (see  58  FR 
8658  (February  16, 1993)),  tiie  CAMU 
rule  is  integral  to  the  HSWA  corrective 
action  program,  and  where  EPA 
implements  the  corrective  action 
requirements,  EPA  also  implements  the 
CAMU  rule  consistent  with  applicable 
more  stringent  state  law.  Note  that 
section  3009  of  RCRA  allows  state  laws 
or  regulations  to  be  more  stringent  or 
broader  in  scope  than  the  federal 
regulations. 

States  that  are  authorized  for 
corrective  action  but  have  not  received 
,  authorization  for  the  1993  CAMU  rule 
are  not  required  to  seek  authorization 
for  today's  amended  CAMU  regulations 
because  those  states'  authorized 
regulations  for  corrective  action  and 
Land  Disposal  Restrictions  (LDRs)  are 
more  stringent  than  the  federal 
regulations,  which  provide  for  CAMUs. 
Becaiise  CAMUs  are  used  as  part  of  a 
corrective  action  and  are  often  integral 
to  the  implementation  of  corrective 
action  at  individual  facilities,  states  are 
strongly  encouraged  to  adopt  and  seek 
authorization  for  the  CAMU  regulations. 
After  publication  of  today's  final  CAMU 
amendments,  states  may  continue  to 
receive  authorization  for  the  1993 
CAMU  rule.  However,  EPA  strongly 

discourages  states  from  seeking 


"The  following  section  does  not  apply  to 
S  264.5SS  of  today's  rule,  because  it  is  a  less 
stringent  HSWA  provision.  For  a  discussion  of  this 
provision,  see  section  V.E  of  this  preamble. 


authorization  for  the  CAMU  regulations 
without  today's  amendments  because 
EPA  will  implement  these  amendments 
in  those  states. 

One  conunenter  argued  that  EPA 
should  promulgate  today's  "modified 
rule"  under  non-HSWA  authority. 
Specifically,  the  commenter  believes 
that  the  amendments  are  better 
promulgated  under  the  authority  of 
section  3004(a)  of  RCRA,  which 
provides  the  authority  for  hazardous 
waste  management  luiit  standards,  than 
under  the  corrective  action  standards  of 
RCRA  sections  3004(u)  and  3008(h). 
This  commenter  also  argued  that  there 
is  no  basis  on  which  to  conclude  that 
the  CAMU  rule,  when  applied  to 
facilities  not  subject  to  RCRA  corrective 
action,  is  promulgated  pursuant  to 
HSWA  authorities. 

In  response,  EPA  first  notes  that  the 
comment  urges  the  Agency  to  change  its 
approach  for  the  CAMU  rule  as  a  whole, 
not  just  for  today's  amendments. 
However,  redesignating  the  entire 
CAMU  rule  as  non-HSWA  was  not  at 
issue  in  the  CAMU  amendments 
proposal.  The  only  issue  the  Agency 
discussed  in  the  proposal  was  the 
authority  for  the  modifications  to  the 
CAMU  rule.  65  FR  51114.  Any 
comments  that  are  not  specific  to  those 
amendments  are  therefore  outside  the 
scope  of  today's  rulemaking.  The 
Agency  is  thus  not  changing  the 
designation  of  the  CAMU  rule  to  non- 
HSWA. 

As  for'whether  the  amendments  alone 
are  appropriately  considered  HSWA,  the 
Agency  continues  to  believe  that  they 
are  for  several  reasons.  First,  today's 
amendments  simply  flesh  out  otherwise 
existing  requirements  of  the  CAMU  rule. 
Just  because  these  provisions  are  now 
more  detailed  does  not  mean  that  the 
authority  tmder  which  they  are 
implemented  must  change.  More 
specifically,  even  with  the  added  detail, 
the  standards  remain  very  tailored  to  the 
cleanup  scenario,  and  they  were 
designed  to  fiuther  the  objectives  of  the 
corrective  action  program.  For  example, 
the  identification  of  principal  hazardous 
constituents,  the  balancing  criteria 
inherent  in  much  of  the  rule  (for 
example,  in  the  adjustment  factors),  the 
way  many  of  the  conditions  derive  from 
site  remedial  decisions  (e.g.,  the 
alternative  liner  standards  or  the 
treatment  adjustment  fector  based  on 
cleanup  levels),  and  similar  aspects  of 
the  rule  are  inextricably  linked  to  the 
remedy  decisions  at  corrective  action 
sites.  In  fact,  the  standards  promtilgated 
today  are  integral  to  satisfying  EPA's 
obligation  to  ensure  that  corrective 
actions  both  move  forward 
expeditiously  and  protect  human  health 


and  the  environment.  RCRA  section 
3004(u);  40  CFR  264.101.  They  are 
therefore  appropriately  considered 
promulgated  pursuant  to  the  corrective 
action  authorities. 

Second,  as  stated  in  the  proposal, 
although  the  CAMU  rule  language  was 
amended  in  the  HWIR-Media  rule  to 
make  it  clear  that  CAMUs  may  be  used 
at  "cleanup-only"  facilities,**  today's 
amendments  (like  the  original  CAMU 
rule)  were  developed  primarily  with 
corrective  action  sites  in  mind.  For 
example,  almost  all  of  the  CAMUs 
identified  in  EPA's  site  backgroimd 
document  are  at  RCRA  corrective  action 
facilities. 

Similarly,  the  Agency  does  not 
believe  that  it  woidd  be  appropriate  to 
treat  the  CAMU  rule  as  it  applies  to  non- 
RCRA  corrective  action  sites  as  non- 
HSWA  while  treating  the  rule  in  all 
other  instances  as  HSWA.  Although  one 
commenter  argued  that  the  "Agency 
took  no  position  on  whether  (allowing 
CAMUs  to  be  used  at  "cleanup-only" 
facilities]  was  a  HSWA  determination  or 
not,"  the  Agency  generally  believes  it  is 
best  to  avoid  bifurcating  individual 
rules  into  HSWA  and  RCRA 
requirements.  In  any  event,  this 
comment  is  also  outside  the  scope  of 
today's  rulemaking  as  it  pertains  to  any 
provisions  other  than  today's 
amendments.  As  discussed  above,  the 
Agency  does  not  believe  it  would  make 
sense  to  implement  the  amendments 
under  a  different  authority  than  the 
balance  of  the  rule. 

Finally,  EPA  notes  that  it  has 
addressed  the  specific  concerns  that,  it 
assumes,  lie  behind  the  comments  that 
this  rule  should  be  a  RCRA  rule.  In  the 
approach  EPA  has  adopted  in  today's 
rule  allowing  interim  authorization-by- 
rule,  states  will  be  able  to  become 
interim-authorized  for  the  rule  before  it 
takes  effect,  eliminating  any  possible 
transitional  problems  or  dual  regtUation 
that  the  original  base  RCRA 
authorization  process  was  designed  to 
avoid.  Fiuther,  EPA  has  eliminated  from 
today's  final  rule  the  two  aspects  of  the 
proposal  that  commenters  identified  as 
causing  potential  transition  problems — 
the  exclusion  of  states  with  problematic 


"  "Clean-up  only"  bcilities  are  sites  that  are 
subject  to  RCRA  permitting  requirements  solely 
because  clean-up  activities  at  the  facility  trigger 
those  requirements.  The  HWIR-Media  rule 
eliminated  facility-wide  corrective  action 
requirements  in  permits  issued  to  clean-up  only 
facilities.  The  Agency  notes  that  under  the  HWIR- 
Media  amehdment  to  the  CAMU  rule,  the  universe 
of  facilities  subject  to  the  CAMU  rule  did  not 
change.  The  language  was  necessary  to  preserve  the 
status  quo,  since  the  HWIR-Media  rule  removed 
cleanup-only  facilities  from  the  universe  of 
facilities  subject  to  RCRAs  section  3004(u)  facility- 
wide  corrective  action  requirement  (63  FR  65880, 
November  30. 1998). 
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audit  immunity  and  privilege  laws  from 
eligibility  for  authorization-by-rule,  and 
the  termination  of  interim  authorization 
if  EPA  has  not  acted  on  final 
authorization  within  a  specific  period  of 
time.  Since  EPA  has  addressed  any 
potential  disruption  resiilting  bom 
classifying  today's  rule  as  a  HSWA  rule, 
the  commenters'  only  remaining 
concern  would  be  that  they  would 
become  subject  to  the  more  stringent 
requirements  of  the  rule  before  they 
preferred  to  be.  Given  how  intimately 
linked  the  requirements  in  today's  rule 
are  to  the  HSWA  requirement  for 
protective  corrrective  action  at  RCRA 
facilities,  and  given  Congress's  clear 
direction  in  HSWA  that  corrective 
action  requirements  should  be 
immediately  effective  (even  in 
authorized  states],  EPA  believes  that  it 
would  frustrate  the  intent  of  Congress  to 
'allow  years  of  delay  in  the  actual 
implementation  of  this  rule.'^ 

C.  Interim  Authorization-by-RuIe  for 
States  Currently  Authofized  for  the 
CAMU  Regulations  1 

1.  Background  and  List  of  States  Eligible 
for  Interim  Authorization-by-Rule 

As  described  above,  today's 
amendments  are  promulgated  under 
HSWA  statutory  authority  and  are  more 
stringent  than  the  existing  CAMU 
regulations  (except  for  §  264.555).  Thus, 
in  states  that  are  authorized  for  the  1993 
CAMU  rule,  there  is  the  potential  for 
dual  implementation  of\he  CAMU 
regulations  if  these  states  are  not 
authorized  for  today's  amendments 
before  they  become  effective.  This  dual 
implementation  is  a  result  of  states 
continuing  to  implemmt  the  provisions 
of  the  1993  CAMU  rule,  while  EPA 
implements  today's  amendments. 

"To  avoid  this  potential  disruption  in 
the  implementation  of  the  RCRA 
cleanup  program  caused  by  the 
regulatory  authority  for  CAMUs  being 
split  between  states  and  EPA,  we 
proposed  two  authorization  actions  that 
would  enable  states  to  gain  interim 
authorization  for  today's  final 
amendments.  First.  EPA  proposed  a  new 
authorization  procedure  called  interim 
authorization-by-rule.  Second,  EPA 
proposed  to  use  this  new  procedure  to 
grant  interim  authorization  to  states  that 
have  final  authorizati(Hi  for  the  1993 
CAMU  rule  and  meet  other  eligibility 


"  Under  the  RCRA  authorization  process,  states 
have  up  to  two  years  to  amend  their  negulations  to 
come  into  compliance  with  more  stringent  RCRA 
requirements.  Generally,  states  meet  this 
requirement.  However,  if  they  fail  to  do  so.  EPA's 
recourse  is  to  begin  steps  to  withdraw  the  state 
program's  authorization  to  run  the  RCRA  program. 
Under  current  regulations,  state  program 
withdrawal  is  a  lengthy  process. 


criteria.  Today,  EPA  is  promulgating  the 
interim  authorization-by-rule  procedure 
and  listing  those  states  which  are 
eligible  for  interim  authorization-by- 
rule. 

EPA  has  determined  that  states  which 
have  met  the  criteria  promulgated  today 
in  40  CHI  271.27  are  eligible  for  interim 
authorization-by-rule.  These  eligible 
states  will  have  interim  authorization  if 
they  notify  EPA  that  they  are  willing 
and  able  to  implement  the  amended 
CAMU  regulations  imder  40  CFR 
271.27(a)(2).  This  interim  authorization 
is  granted  through  a  process  that  is 
promulgated  as  a  part  of  today's  rule  in 
40  CFR  271.27.  Currently,  28  states  are 
authorized  for  the  existing  CAMU 
regulations  and  meet  the  criteria  for 
interim  authorization-by-rule.  These 
states  are  also  authorized  for  corrective 
action.  The  eligible  states  are:  Alabama, 
Arizona,  California,  Delaware,  Florida, 
Georgia,  Hawaii,  Idaho.  Illinois,  Indiana, 
Louisiana,  Nevada,  New  Mexico,  New 
York,  North  Carolina,  North  Dakota, 
Oklahoma,  Oregon,  South  Carolina, 
South  Dakota,  Tennessee,  Texas,  Utah, 
Vermont,  Virginia,  Washington, 
Wisconsin,  and  Wyoming. 

2.  Eligibility  criteria  and  process  for 
interim  authorization-by-rule 

Under  today's  interim  authorization- 
by-rule  procedure,  states  are  eligible  for 
interim  authorization  for  the  C^IU 
amendments  if  they  have  final 
authorization  for  the  1993  CAMU  rule 
(58  FR  8658,  February  16, 1993),  and 
notify  EPA  within  60  days  after 
publication  of  today's  notice  that  they 
intend  to  and  are  able  to  use  today's 
amendments  as  guidance  in  the 
implementation  of  their  CAMU 
regulations  until  they  adopt  equivalent 
provisions.  As  discussed  in  the 
preamble  to  the  proposed  rule,  these 
authorized  states  are  currently 
responsible  for  the  implementation  of 
the  CAMU  rule,  including  reviewing 
applications  for  CAMUs  from  facilities 
and  overseeing  the  operation  of 
approved  CAMUs.  EPA  continues  to 
believe  that  in  general,  CAMUs 
approved  under  the  standards  in  the 
1993  rule  could  be  approved  under 
today's  amended  CAMU  regulations. 
Thus,  EPA  has  determined  that  these 
states  have  regulations  which  are 
substantially  equivalent  to  the  amended 
CAMU  regulations. 

Today's  rule  requires  states  that  want 
interim  authorization  to  notify  EPA 
within  60  days  after  publication  of 
today's  notice  that  the  state  intends  to 
and  is  able  to  use  today's  amendments 
as  guidance  in  the  implementation  of 
their  CAMU  regulations  imtU  it  adopts 
equivalent  provisions.  This  requirement 


is  located  at  40  CFR  271.27(a)(2).  During 
the  60-days  period  after  today,  the 
eligible  states  listed  above  shoidd 
evaluate  today's  final  amendments  and 
decide  whether  they  can  and  want  to 
seek  interim  authorization-by-rule.  If  a 
state  decides  to  seek  interim 
authorization-by-rule,  the  state  must 
send  a  letter  to  the  Regional 
Administrator  which  informs  EPA  of 
this  intention.  After  this  60-day  period    = 
ends,  EPA  will  publish  an  additional 
Federal  Register  notice  identifying 
which  states  have  submitted  the 
notification  to  EPA,  and  thus  have 
interim  authorization  for  the  CAMU 
amendments. 

EPA  received  several  comments 
regarding  the  state  notification  deadline. 
One  commenter  thought  that  the  time 
period  for  notification  was  too  short, 
while  others  believed  that  it  was 
reasonable.  EPA  is  reassured  by  state 
commenters  who  had  no  concerns 
regarding  the  deadline,  which  remains 
at  60  days  after  publication  of  today's 
rule.  EPA  has  alerted  states  to  this 
deadline,  and  EPA  continues  to  discuss 
today's  rule  with  states  in  order  to 
ensiue  they  are  aware  of  the  notification 
deadline.  EPA  also  believes  that  this 
determination  will  be  straightforward 
for  states,  and  the  procedural 
requirement  is  minimal. 

One  commenter  believed  that  states 
eligible  for  interim  authorization-by-rule 
should  be  able  to  submit  then 
notifications  to  EPA  of  their  ability  to 
have  interim  authorization  after  the 
proposed  60-day  deadline,  as  long  as  the 
notification  is  submitted  before  interim 
authorization  for  the  CAMU  rule 
amendments  expires.  EPA  imderstands 
the  reasons  for  this  comment,  but 
intends  to  complete  the  interim 
authorization-by-rule  process  by  the 
effective  date  of  today's  final  rule  since 
the  final  action  will  be  the  placement  of 
a  Federal  Register  notice  which  informs 
the  public  what  states  have  interim 
authorization  for  today's  CAMU 
amendments.  EPA  is  concerned  that 
confusion  may  arise  if  different  states 
qualify  for  interim  authorization-by-rule 
at  di^rent  times.  Moreover,  given  the 
few  changes  fitjm  the  proposal,  EPA 
sees  no  reason,  and  the  commenter 
provided  none,  why  states  cannot 
submit  their  notifications  within  60 
days.  As  described  below,  states  that  are 
authorized  for  the  1993  CAMU  rule  may 
also  be  able  to  apply  for  interim 
authorization  using  an  expedited 
process  similar  to  that  used  today.  Note 
that  this  interun  authorization  would 
expire  on  Augtist  30,*2004. 

Eligible  states  may  choose  not  to  use 
this  interim  authorization-by-rule 
process.  If  they  are  not  able  to,  or  choose 
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not  to  seek  interim  authorization-by- 
rule,  they  can  follow  the  process 
outlined  in  section  F  below  for  states 
that  are  authorized  for  corrective  action, 
but  not  the  1993  CAMU  rule. 

In  the  August  22,  2000  proposed  rule 
(65  FR  51116),  EPA  sought  comment  on 
restricting  the  eligibility  of  states  with 
audit  privilege  and  immunity  laws  for 
interim  authorization-by-rule. 
Specifically,  EPA  proposed  that  under 
§  271.27(a)(2),  states  with  audit  privilege 
and  immunity  laws  that  raised  EPA 
concerns  about  whether  the  state  had 
adequate  enforcement  as  required  for 
the  pxupose  of  final  authorization  under 
RCRA  section  3006(b)  would  not  be 
eligible  for  interim  authorization-by-rule 
for  today's  CAMU  amendments. 

In  the  August  22,  2000  proposed  rule, 
Oregon,  Nevada,  and  Illinois  were 
identified  as  states  with  audit  privilege 
and  immunity  laws  that  would  not  be 
eligible  for  the  CAMU  interim 
au3iorization-by-rule.  Since  publication 
of  the  proposed  rule,  Oregon  and 
Nevada  have  taken  actions'  which 
resolved  EPA's  concerns  with  their 
audit  laws.  Therefore,  the  audit  laws  in 
Oregon  and  Nevada  no  longer  present  a 
barrier  to  the  authorization  of  federal 
enviromnental  programs.  Oregon  and 
Nevada  are  eligible  for  interim 
authorization-by-rule  for  today's  CAMU 
amendments  and  neither  state  will  be 
ineligible  for  final  authorization  of 
today's  CAMU  amendments  due  to 
audit  privilege  and  immunity  laws. 

In  addition,  EPA  has  decided  interim 
authorization-by-rule  for  states  with 
audit  privilege  and  immunity  laws  that 
raise  EPA  concerns  regarding  the 
adequacy  of  state  enforcement 
authorities  for  the  purpose  of  final 
authorization  under  RCRA  section 
3006(b).  However,  because  audit 
privilege  and  immunity  laws,  without 
sufficient  safeguards  and  conditions, 
can  imdermine  the  enforcement 
authority  that  a  state  must  possess  as  a 
condition  of  having  final  authorization 
to  implement  federal  environmental 
programs,  states  granted  interim 
authorization-by-rule  will  still  be 
required  to  resolve  their  audit  law 
conflicts  where  necessary  to  meet 
minimum  federal  requirements  as  a 
condition  of  final  CAMU  program 
authorization. 

EPA  bases  its  decision  on  the 
following  rationale.  First,  interim 
authorization  does  not  necessarily 
require  a  finding  by  EPA  that  the  state 
program  provides  adequate 
enforcement,  but  rather  a  finding  that 
the  state  program  requirements  are 
substantially  equivalent  to  die  federal 
program  reqiiirements.  Second,  even  if 
adequacy  of  enforcement  were  " 


considered  part  of  equivalence,  lUinois's 
CAMU  program  is  substantially 
equivalent,  if  not  completely  equivalent, 
to  the  federal  program.  The  judgment  of 
substantial  equivalence  must  be  made 
looking  at  the  program  as  a  whole,  and 
EPA  does  not  believe  that  the  fact  that 
lUinois's  enforcement  authority  may  be 
circumscribed  in  the  specific 
circumstances  affected  by  its  audit 
privilege  law  imdermines  the 
substantial  equivalence  of  its  CAMU 
program  as  a  whole.  This  conclusion  is 
supported  by  the  fact  that  the  audit 
privilege  issues  are  not  an  aspect  of 
lUinois's  CAMU  program  per  se  but 
affect  its  hazardous  waste  program 
generally.  Third,  interim  authorization 
will  provide  a  state  with  the 
opportunity  to  address  problems  and 
issues  associated  with  the  state's 
environmental  audit  privilege  and/or 
penalty  immimity  law,  EPA  will 
continue  to  work  with  states  during  this 
interim  approval  period  to  remedy  any 
deficiencies  in  their  laws  or  help 
implement  today's  CAMU  amendments. 
Additionally,  it  is  EPA's  position  that 
any  subsequently  enacted  audit  law  or 
other  law  Uiat  conflicts  with  minimum 
federal  authorization  requirements 
would  make  a  state  ineligible  for  final 
authorization  of  the  CAMU  program. 

The  State  of  Illinois  continues  to  have 
an  audit  privilege  law  that  raises  EPA 
concerns  as  to  the  adequacy  of  state 
enforcement  authorities  for  the  purpose 
of  final  authorization  under  RCRA 
section  3006(b),  While  Illinois  is  eligible 
for  interim  authorization-by-rule  of 
today's  CAMU  amendments,  under  the 
approach  outlined  above,  final 
authorization  of  lUinois's  CAMU 
program  wUl  not  be  granted  imtil 
Illinois  resolves  its  audit  law  conflicts  to 
meet  the  minimiun  requirements  for 
authorization  under  RCRA  section 
3006(b). 

In  addition,  Illinois  has  another  law, 
referred  to  as  the  "Illinois  Site 
Remediation  Law"  that  raises  EPA 
concerns  regarding  the  adequacy  of  state 
enforcement  authorities  for  the  purpose 
of  final  authorization  under  RCRA 
section  3006(b).  The  lUinois  Site 
Remediation  Law  ^e  replaces  strict 
liability  with  limited  liability  requiring 
proof  of  causation  for  aU  remediations 
under  the  Illinois  Environmental 
Protection  and  Groundwater  Protection 
Acts,  including  the  RCRA  program.  This 
law  increases  the  state's  binden  of  proof 
necessary  to  establish  a  violation  under 
federaUy  approved  Illinois  programs, 
thereby-affecting  the  adequacy  Of  the 
state's  enforcement  authority  under 


these  programs.  EPA  has  notified 
Illinois  of  its  concerns  regarding  the 
Illinois  Site  Remediation  Law.^^  As  a 
condition  for  final  authori^tion  of  the 
CAMU  program,  and,  imless 
circumstances  regarding  the  Site 
Remediation  Law  change.  Illinois  must 
modify  its  Site  Remediation  Law  to 
meet  the  minimum  requirements  for 
final  authorization  imder  RCRA  section 
3006(b).  EPA  will  continue  to  work 
closely  with  Illinois  officials  to  address 
authorization  issues  for  both  the  Illinois 
Audit  Law  and  the  Illinois  Site 
Remediation  Law. 

D,  Expiration  of  Interim  Authorization 

In  the  August  22,  2000  notice.  EPA 
proposed  to  extend  the  period  of  interim 
authorization  for  the  CAMU, 
amendments  from  January  1 .  2003  (the 
date  interim  authorization  expires  under 
§  271.24(c))  to  a  date  three  years  after 
the  effective  date  of  today's 
amendments.  EPA  has  considered 
comments  on  this  proposal,  and  has 
modified  the  date  interim  authorization 
expires  for  today's  amendments  to  be 
the  date  of  final  authorization,  provided 
that  states  submit  a  final  application  for 
authorization  to  EPA  by  August  30, 
2004.  Under  the  provisions  in 
§§271,21(e)(2)(ii),  (e)(2)(iv).  and 
(e)(4)(ii),  states  have  two  years  after  July 
1,  2002  to  amend  their  CAMU 
regulations,  and  then  an  additional  60 
days  to  submit  a  final  authorization 
application  to  EPA,  resulting  in  the 
August  30,  2004  deadline.  "This  final 
deadline  is  different  than  the  proposed 
approach,  which  would  have  required 
states  to  receive  final  authorization  from 
EPA  by  January,  2005.  As  reflected  in 
their  comments,  states  were  concerned 
that  imder  the  proposed  approach,  there 
would  be  no  deadline  for  states  to 
submit  their  application  that  would 
ensure  EPA  approval  by  the  expiration 
of  interim  authorization. 

Under  the  approach  in  today's  final 
rule,  the  deadline  which  states  must 
meet  to  retain  regulatory  authority  for 
today's  amendments  occurs  sooner  than 
in  the  proposal,  but  is  at  an  interim  step 
in  the  authorization  process,  and  is  not 
dependent  on  EPA  action.  Fmther, 
interim  authorization  may  actuaUy 
extend  for  a  longer  period  of  time  than 
in  the  proposal  because  it  extends  imtil 
final  EPA  action  is  taken  on  a  state's 
authorization  application.  This  revised 
deadline  is  now  located  in  new 
§  271.27(b)  and  amended  §  271.24(c). 


s*  Illinois  Environmental  Protection  Act,  415 
ILCS  5/58.9. 


»' See  January  11, 1999,  letter  from  David  Ullrich. 
Region  V  Acting  Regional  Administrator,  to  Mary 
Gade.  Director,  Illinois  Environmental  Protection 
Agency,  and  )ames  Ryan,  Illinois  Attorney  General, 
detailing  EPA's  authorization  concerns  with  the 
Illinois  Site  Remediation  Law. 
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The  final  approach  continues  to  require 
a  deadline  for  state  action  because  of  the 
temporary  nature  of  interim 
authorization.  EPA  continues  to  beUeve 
that  final  authorization  should  be  the 
goal. 

EPA  believes  that  this  extension  to  the 
expiration  of  interim  authorization  for 
the  CAMU  amendments  rule  will 
provide  states  su£Bcient  time  to  amend 
their  regidations  so  they  are  equivalent 
to  the  federal  CAMU  regulations,  and 
then  allow  them  to  go  through  the  final 
authorization  process  in  §  271.21.  If  a 
state  does  not  submit  its  final 
application  for  today's  amendments 
befose  the  deadline  of  August  30,  2004, 
interim  authorization  will  expire,  and 
EPA  would  then  be  responsible  for 
implementing  the  new  CAMU 
amendments  in  these  states.  (EPA 
would  not  implement  the  [H-ovisions  in 
the  1993  CAMU  rule  that  were 
unaffected  by  the  amendments;  the 
authorized  states  would  continue  to 
implement  them.)  EPA  believes  that  this 
potential  reversion  of  the 
implementation  authority  to  EPA  will 
act  as  a  strong  incentive  for  states  with 
interim  authorization  to  expeditiously 
seek  final  authorization.  Fiirther,  EPA 
does  not  believe  that  this  final 
authorization  process  will  be 
particularly  difficult.  See  below  for 
additional  detail  regarding  EPA's 
intention  to  expedite  the  authorization 
of  states  for  the  CAMU  rule 
amendments.  As  part  of  the 
authorization  process,  EPA  commits  to 
reviewing  and  granting  approval  of  a 
final  authorization  application  within 
the  time  frame  for  interim  authorization, 
provided  that  states  expeditiously 
amend  their  regulations  to  include 
today's  final  amendments. 

E.  Authorization  for  §  264.555 

Section  §  264.555  of  today's  rule— 
which  allows  placement  of  CAMU- 
eligible  wastes  in  off-site  hazardous 
waste  landfills — is  less  stringent  than 
the  existing  regulations.  Therefore,  it 
will  become  effective  only  in  those 
states  which  are  not  authorized  for  these 
parts  of  the  hazardous  waste  program. 
Further,  because  the  issues  addr^sed  by 
§  264.555  have  no  counterpart  in  the 
existing  CAMU  regulations  (or  any  other 
RCRA  regulation),  this  provision  wUl 
would  not  be  substantially  equivalent  to 
those  regulations.  Thus,  states  which  are 
authorized  for  the  1993  CAMU  rule  will 
not  be  able  to  gain  interim 
authorization-by-rule  for  thie  provisions 
in  today's  notice.  The  final  CAMU 
amendments  rule  will  not  include  the 
provisions  in  today's  notice  in  the 
interim  authorization-by-rule  sections  in 


proposed  §§  271.24(c)  and  271.27  (see 
65  FR  51115). 

However,  if  a  state  were,  through 
implementation  of  state  waiver 
auUiorities  or  other  state  laws,  to  allow 
compliance  with  the  provisions  of 
today's  notice  in  advance  of  adoption  or 
authorization,  EPA  would  not  generally 
consider  such  implementation  a 
concern  for  purposes  of  enforcement  or 
state  authorization.  Of  course,  the  state 
could  not  implement  the  requirements 
in  a  way  that  was  less  stringent  than  the 
federal  requirements  in  today's  rule, 
which,  in  this  case,  would  include  the 
public  participation  standards  of  today's 
rule.  (This  is  similar  to  the  approach  the 
Agency  took  in  promulgation  of  the 
1993  CAMU  rule.  See  58  FR  8677, 
February  16, 1993.) 

F.  Authorization  of  States  Currently 
Authorized  for  Corrective  Action,  but 
not  the  Existing  CAMU  Rule 

There  are  a  number  of  States 
authorized  for  corrective  action  that  are 
not  authorized  for  the  1993  CAMU  rule. 
This  situation  applies  in  the  following 
twelve  states  or  territories:  Arkansas, 
Colorado,  Guam,  Kentucky,  Maine, 
Michigan,  Minnesota,  Missouri, 
Mississippi,  Montana,  New  Hampshire, 
and  Ohio.  In  addition  to  these  states, 
some  states  authorized  for  the  1993 
CAMU  rule  may  not  choose  to  receive 
interim  authorization-by-rule.  Because 
CAMUs  expedite  clean-ups,  EPA 
encourages  all  of  these  states  to  seek 
final  authorization  for  the  CAMU 
regidations,  including  today's 
amendments  as  soon  as  possible. 
(Alternatively,  states  could  request  and 
receive  interim  authorization  under 
§  271.24.)  EPA  also  believes  that  the 
authorization  process  for  the  CAMU 
regulations  can  and  should  be 
completed  expeditiously. 

1.  State  Applications  for  Final 
Authorization 

As  discussed  in  the  proposal,  the  state 
authorization  revision  procedures  in 
§  271.21(b)  provide  EPA  with  the 
discretion  to  consider  the  circmnstances 
of  individual  states  when  determining 
what  should  be  the  content  of  a  state's 
application  for  final  authorization.  EPA 
believes  that  states  which  are  authorized 
for  corrective  action  and  are  seeking 
authorization  for  the  amended  CAMU 
rule  generally  will  not  need  to  submit  a 
revised  Program  Description  (PD)  and 
Memorandum  of  Agreement  (MQA)  to 
EPA,  where  the  state  program  seeking 
authorization  for  the  CAMU  regulations 
is  the  same  program  that  is  au^orized 
for  corrective  action. 

The  implementation  of  the  CAMU 
regulations  requires  states  to  make 


clean-up  decisions  that  are  in  effect  the 
same  types  of  decisions  states  already 
implement  through  their  corrective 
action  programs.  Therefore,  EPA 
believes  that  the  adoption  and 
implementation  of  the  CAMU 
regulations  requires  the  same  technical 
and  resource  capability  that  states 
already  have  to  operate  the  corrective 
action  program.  Generally,  no  changes 
to  the  MOA  between  the  state  and  EPA 
should  be  needed  as  a  result  of  the 
CAMU  regulations  because  Agency 
coordination  issues  have  been 
addressed  during  the  authorization 
process  for  corrective  action.  However, 
EPA  would  have  the  discretion  to 
request  these  doounents  or  other 
information,  if  necessary. 

EPA  believes  that  states  should 
address  the  CAMU  regulations  in  a 
revised  Attorney  General's  (AG) 
statement  of  authority  if  necessary,  or 
through  other  appropriate  mechanisms. 
The  CAMU  regulations  create  a  new 
t)rpe  of  waste  management  imit  that  can 
be  used  only  in  certain  situations  after 
a  facility  application  and  Agency  review 
process.  Thus,  states  may  need  to 
establish  new  statutory  or  regulatory 
authority,  or  interpret  their  existing 
authorities  to  determine  that  they  can 
approve  and  regulate  these  imits. 

2.  Authorization  Approach  for  States 
That  Adopt  the  CAMU  Regulations  by 
Reference  or  Verbatim 

Many  states  adopt  federal  regulations 
verbatim  or  incorporate  them  by 
reference  into  their  regulations.  It  is 
likely  that  many  states  will  adopt  the 
CAMU  regulations  in  this  manner. 
When  states  adopt  federal  regulations 
using  these  methods,  it  is  not  difficult 
for  ^A  to  determine  whether  the  state 
regulations  are  equivalent  to  their 
federal  counterparts.  Because  of  this 
ease  of  review,  and  the  high  priority  of 
state  authorization  for  the  CAMU 
regulations,  the  Agency  believes  that  the 
authorization  process  for  these  states 
under  §  271.21  will  be  quick.  Thus,  once 
EPA  receives  an  acceptable 
authorization  application  from  a  state 
which  incorporates  the  CAMU 
amendments  by  reference  or  adopts 
them  verbatim,  EPA  intends  to 
immediately  proceed  to  publish  a  direct 
final  rule  which  grants  final 
authorization  to  that  state.  Under  this 
mechanism,  the  rule  would  become 
effective  imless  EPA  received  an 
adverse  comment,  in  which  case  EPA 
woidd  withdraw  the  rule  prior  to  the 
effective  date.  An  exception  to  this 
expectation  would  be  cases  where  in 
EPA's  judgment,  known  issues  with  the 
existinjg  state  program  greatly  affect  the 
program's  prospects  for  authorization. 


Federal  Register /Vol.  67,  No.  14 /Tuesday,  January  22,  2002 /Rules  and  Regulations 3011 


An  example  of  such  issues  wovdd  be 
questions  regarding  a  state's 
enforcement  authority  (e.g.,  audit  law 
issues),  or  capability  (e.g.,  resource 
issues).  It  should  also  be  noted  that  EPA 
will  process  all  state  authorization 
applications  for  the  CAMU  regulations 
as  quickly  as  possible,  regardless  of  the 
method  of  state  adoption. 

VI.  Effective  Date 

In  today's  final  rule,  EPA  is  retaining 
the  proposed  effective  date  of  90  days. 
Regulations  promulgated  pursuant  to 
RCRA  Subtitie  C  generally  become 
effective  six  months  after  promulgation. 
However,  RCRA  section  3010(b) 
provides  for  an  earlier,  or  immediate, 
effective  date  in  three  circiunstances:  (1) 
Where  the  industry  regulated  by  the  rule 
at  issue  does  not  need  six  months  to 
come  into  compliance;  (2)  the  regulation 
is  in  response  to  an  emergency 
situation;  or  (3)  for  other  good  cause. 
Because  today's  rule  "grandfathers" 
CAMUs  (see  discussion  above  in 
"Grandfathering  CAMUs"),  a  90-day 
effective  date  would  only  affect  any 
unapproved  CAMUs  that  do  not  meet 
the  criteria  for  grandfathering  (i.e., 
CAMUs  for  which  a  "substantially 
complete"  application  had  not  been 
submitted  by  November  20,  2000,  and 
which  had  not  been  approved  by  the 
effective  date).  Thus,  at  the  time  this 
rule  becomes  effective,  all  existing  and 
approved  CAMUs  will,  by  definition,  be 
"in  compliance"  (because  they  will  be 
grandfathered),  and  therefore  industry 
will  have  no  problem  in  coming  into 
compliance  by  the  effective  date. 
(Several  commenters  expressed  concern 
that  90  days  did  not  provide  enough 
time  for  them  to  modify  CAMU 
applications  and  become  approved  by 
the  effective  date.  These  commenters, 
however,  did  not  argue  that  they  would 
be  out  of  compliance  luiless  EPA 
provided  for  a  6  months  effective  date; 
instead,  their  main  concern  was  with 
the  scope  of  grandfathering  relief.  These 
comments  are  discussed  earlier  in 
today's  preamble  in  the  section  on 
grandfathering.) 

One  commenter  believed  that  the 
effective  date  for  today's  final  rule 
should  be  six  months  after  publication 
to  allow  states  a  longer  time  period  to 
notify  EPA  that  they  intend  to  and  are 
able  to  use  today's  amendments  as 
guidance  in  the  implementation  of  their 
CAMU  regidations.  However,  as 
discussed  above,  most  states  supported 
this  notification  deadline. 

Vn.  Conferming  Changes  (40  CFR  Part 
260,  Subpart  S,  §  260.10) 

Today's  rule  changes  the  title  of  40 
CFR  part  264,  subpart  S  from 


"Corrective  Action  for  Solid  Waste 
Management  Units"  to  "Special 
Provisions  for  Cleanup."  "The  current 
title  reflects  the  Agency's  intention  in 
1993,  when  it  was  added  to  the  CFR,  to 
finadize  the  comprehensive  corrective 
action  regulations  for  solid  waste 
management  units  proposed  in 
September  1990.  58  FR  8658  (February 
16, 1993).  As  discussed  more  fully 
above,  in  the  section  titled  "Releases  to 
Ground  water  (§  264.552(e)(5))."  the 
Agency  withdrew  the  majority  of  that 
proposal  in  October  1999.  In  addition, 
the  current  provisions  of  subpart  S,  as 
well  as  those  finalized  today,  address 
CAMUs,  temporary  units,  and  staging 
piles,  which  are  all  units  which  may 
only  be  used  for  the  management  of 
cleanup  wastes,  and  which,  in  some 
instances,  may  be  used  at  sites  not 
subject  to  RCRA  corrective  action.  In 
addition,  today's  rule  includes 
provisions  applicable  to  cleanup  wastes 
disposed  of  off-site.  EPA  therefore 
believes  that  this  change  ensures  that 
the  title  of  subpart  S  more  accurately 
conveys  the  provisions  that  are 
contained  within  it. 

The  conforming  changes  to  §  260.10 
are  made  to  implement  the  distinction 
being  drawn  in  today's  rule  between 
CAMUs  that  are  grandfathered  and 
CAMUs  that  are  subject  to  today's 
standards  at  §  264.552.  As  discussed 
above  in  the  section  titled  "Eligibility  of 
Wastes  for  Management  in  CAMUs," 
EPA  is  modifying  the  definition    • 
governing  the  types  of  wastes  that  can 
be  managed  in  a  CAMU,  and  is  changing 
the  name  of  waste  eligible  for 
management  in  CAMUs  from 
"remediation  waste  '  to  "CAMU-eligible 
waste."  This  revised  definition  applies 
to  new  CAMUs  but  not  to  CAMUs  that 
qualify  to  continue  implementation 
under  today's  "grandfathering" 
provisions  (see  §  264.550).  EPA  is 
making  two  conforming  changes  as  a 
result  of  modifying  the  definition  of 
remediation  waste  in  this  fashion.  The 
first  change  is  to  remove  the  existing 
definition  of  CAMU  at  §  260.10  and  to 
include  it  directly  in  §  260.551(a)  (the 
introductory  paragraph  to  the  1993 
CAMU  provisions,  which  becomes,  as  a 
result  of  the  regulations  finalized  today, 
the  regulations  applicable  to 
grandfathered  CAMUs).  The  second 
change  is  to  modify  the  existing   . 
definitibn  of  CAMU  at  §  260.10  by 
changing  "remediation  wastes"  to 
"CAMU-eligible  wastes,"  and  to  place 
the  definition  directly  in  the  amended 
CAMU  regulations  at  §  264.552(a). 

EPA  also  changed  the  term 
"remediation  waste"  to  "CAMU-eligible 
waste"  throughout  the  CAMU  regulatory 
language. 


EPA  received  no  comments  on  these 
conforming  changes  and  is  therefore 
finalizing  them  as  proposed. 

Vm.Analytical  and  Regulatory 
Requirements 

A.  Planning  and  Regulatory  Review 
Under  Executive  Order  12866 

Under  the  Plaiming  and  Regulatory 
Review  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  an  agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(A)  Have  an  annual  effect  on  the  , 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
state,  local,  or  tribal  governments  or 
communities; 

(B)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(C)  materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or  - 

(D)  raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Pursuant  to  the  terms  of  Executive 
Order  12866,  it  has  been  determined 
that  today's  final  rule  is  a  "significant 
regulatory  action"  because  of  novel  legal 
or  policy  issues  arising  in  the  rule.  As 
such,  this  action  was  submitted  to  OMB 
for  review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
will  be  documented  in  the  public 
record.  The  final  rule  is  estimated  to 
have  annual  incremental  costs  between 
$217,000  and  $452,000,  and  therefore  is 
not  viewed  as  economically  significant 
under  the  Executive  Order. 

EPA  has  prepared  an  economic 
support  document  for  the  final  rule 
entitled  Economic  Analysis  of  the 
Amendments  to  the  Corrective  Action 
Management  Unit  Rule."  This  document 
can  be  found  in  the  docket  for  today's 
final  rule. 

This  section  of  the  analysis  discusses: 
(1)  The  economic  analysis  background  . 
and  purpose,  (2)  the  CAMU 
administrative  approval  costs 
assessment,  (3)  the  analysis  of  impacts 
resulting  from  the  treatment  and  unit 
design  requirements,  (4)  the  assessment 
of  potential  change  in  CAMU  usage  to 
result  from  the  rule,  and  (5)  the 
summation  of  these  impacts.  There  were 
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no  comments  on  the  proposed  rule 
specifically  addressing  the  economic 
analysis  methodology  or  results.  The 
Agency  discusses  economics-related 
comments  in  the  relevant  sections 
below.  For  a  complete  discussion  of  the 
,  comments  received  on  the  proposed 
rule,  please  see  the  response  to 
comments  document  in  the  docket  for 
today's  final  rule. 

This  section  also  provides  a 
qualitative  discussion  of  the  potential 
impacts  of  aUowing  the  placement  of 
CAMU-eligible  wastes  in  off-site 
hazardous  waste  landfills.  See  section 
m.K  of  today's  preamble  for  a  more 
detailed  discussion  of  this  provision. 

1.  Economic  Analysis  Background  and 
Piirpose 

A  CAMU  is:  "An  area  within  a  facility 
that  is  used  only  for  managing  CAMU- 
eligible  wastes  for  implementing 
corrective  action  or  cleanup  at  the 
facility."  (40  CFR  264.552)  CAMUs  may 
be  used  to  consolidate  hazardous  wastes 
firom  various  areas  at  the  facility.  While 
one  of  the  chief  reasons  for  CAMU  usage 
is  to  facilitate  more  treatment  of  cleanup 
wastes  in  general  (see  discussion  earlier 
in  the  preamble),  wastes  placed  in 
CAMUs  are  not  subject  to  the  land 
disposal  restriction  requirements  for 
treatment.  In  addition,  under  the  1993 
CAMU  Rule,  CAMUs  are  not  required  to 
meet  the  existing  40  CFR  part  264  and 
part  265  minimum  design,  operating, 
closiue.  and  post-closure  requirements 
for  hazardous  waste  units. 

The  CAMU  provisions  being  finalized 
today  amend  the  existing  CAMU  rule. 
This  economic  analysis  examines  the 
impacts  from  these  final  amendments 
compared  to  the  existing  CAMU  rule 
provisions.  This  section  briefly 
discusses  the  baseline  and  post- 
regulatory  scenarios  in  the  analysis,  and 
provides  an  overview  of  the  incremental 
impacts  assessed. 

a.  Framework  of  the  Analysis 

The  Agency  feced  two  important 
questions  in  developing  the  framework 
for  this  analysis.  The  fint  was  how  to 
address  defining  the  universe  of 
facilities  afiiscted  by  today's  final  rule. 
The  second  was  how  to  assess  the 
incremental  changes  in  CAMUs  under 
the  baseline  and  post-regulatory 
scenarios. 

The  universe  of  facilities  which  could 
potentially  employ  a  CAMU  in 
remediation,  and  thus  could  be  affected 
by  today's  final  rule,  includes  facilities 
performing  cleanups  under  RCRA 
omective  action,  Superfund,  and  state 
cleanup  authorities.  There  are  over 
6.000  facilities  which  could  potentially 
be  reached  through  corrective  action 


authority;  this  figure  does  not  include 
Superfund  sites  or  other  cleanup  sites 
where  CAMUs  may  be  used.  Of  these 
facilities,  today's  final  rule  would  not 
impose  costs  on  any  existing  CAMUs 
that  continue  to  manage  wastes  in  the 
general  manner  for  which  they  were 
approved,  or,  of  course,  on  any  facilities 
which  manage  their  wastes  without  the 
use  of  a  CAMU  (e.g.,  they  send  their 
wastes  ofi-site).  Today's  final  standards 
apply  to  CAMUs  which  are  not  subject 
to  the  existing  standards  under  the 
grandfathering  provisions.  However,  to 
determine  the  number  of  facilities,  out 
of  this  total  number,  which  would  in 
fact  require  remediation  at  some  point 
in  the  fiiture  under  one  of  these 
authorities,  and  would  employ  a  CAMU 
in  the  remedy,  would  require  significant 
effort  and  yield  imcertain  results. 

Therefore,  EPA  considered  the  use  of 
existing  data  on  CAMU  usage.  The 
Agency  first  examined  the  1993  CAMU 
RIA,  which  was  performed  in  support  of 
the  current  CAMU  rule.  In  this  RIA.  the 
Agency  projected  the  niunber  of 
facilities  which  would  employ  CAMUs 
in  the  future.  This  projection  was  based 
on  use  of  expert  panels  which  reviewed, 
on  a  facility-by-facility  basis,  a 
randomly  selected  sample  of  79 
corrective  action  facilities  and 
determined  when  CAMUs  would  be 
employed  in  remediation.  The  impacts 
estimated  for  these  facilities  were 
extrapolated  to  the  corrective  action 
universe  to  develop  a  national  estimate 
of  impacts  for  the  CAMU  rule.  The 
Agency  estimated  that  the  existing  rule 
would  result  in  CAMUs  being  employed 
at  approximately  1,500  facilities,  which 
translates  to  approximately  75  CAMUs 
per  year  over  a  20  year  period. 

However,  based  on  data  showing 
actual  CAMU  usage  over  the  past  eight 
years,  the  Agency  believes  the  1993  RIA 
projections  do  not  represent  an  accurate 
forecast  of  the  expected  use  of  CAMUs 
in  the  future.  These  data,  discussed  in 
more  detail  below,  show  an  actual 
CAMU  approval  rate  of  approximately 
six  CAMUs  per  year.  The  disparity 
between  the  1993  RIA  projections  and 
the  actual  usage  is  likely  the  result  of 
four  factors.  First,  the  1993  RIA  baseline 
is  very  difiierent  bom  the  remedial 
setting  which  has  existed  in  recent 
years.  Chiefly,  the  RIA  assumed 
significant  excavation  and  treatment  of 
wastes  at  sites,  with  heavy  reliance  on    . 
combustion  tefJmologies  and  little  use 
of  innovative  treatment  or  remedial 
approaches.  These  alternative 
approaches  tend  to  be  less  expensive 
than  combustion  technology,  and  are 
much  more  available  and  in  use  than 
was  anticipated  in  the  1993  RIA. 
Therefore,  the  pervasive  demand  for 


CAMUs  to  lower  large  remedial  costs 
did  not  materialize  as  anticipated  in  the 
1993  RIA.  Second,  due  to  its  timing,  the 
RIA  estimates  do  not  include  impacts  on 
CAMU  use  which  residted  from  various 
remedial  policy  developments  such  as 
the  stabilization  initiative  and  the  use  of 
environmental  indicators.  These 
developments  have  resulted  in 
increased  stabilization  of  sites,  and  thus 
less  excavation  and  treatment  of  wastes 
(in  the  short  term).  This  shift  seated 
conditions  which  reduced  the  need  to 
rely  on  CAMUs  as  much  as  had  been 
originally  estimated  in  the  1993  RIA 
projections.  Additionally,  the 
availability  of  alternatives  to  CAMUs, 
such  as  staging  piles  and  areas  of 
contamination  and  the  Phase  IV  LDR 
soil  treatment  standards,  has  potentially 
decreased  the  use  of  CAMUs  somewhat 
compared  to  that  originally  projected. 
Third,  given  the  historical  rate  at  which 
facilities  have  progressed  through -the 
various  stages  of  corrective  action  to 
reach  a  final  remedy  decision,  the 
Agency  thinks  that  the  CAMU  usage 
projections  from  the  RIA  were 
unrealistically  high.  The  numberof  final 
remedy  decisions  at  corrective  action 
sites  across  the  nation  has  not  reached 
75  per  year.  Therefore,  it  would  be 
impossible  to  have  an  average  of  75 
C/^4Us  approved  annually.  Finally,  the 
Agency  believes  that  CAMU  use  has 
been  dampened  over  the  past  eight  years 
due  to  the  uncertainty  surround^g  the 
use  of  CAMUs  which  resulted  from  the 
CAMU  litigation,  which  followed 
shortly  after  the  rule's  promulgation. 

Therefore,  the  Agency  employed  the  ' 
data  on  existing  CAMUs  in  the  CAMU 
Site  Background  Document.  EPA 
collected  these  data  from  regional  and 
state  site  managers  as  part  of  this 
rulemaking  effcMrt.  This  report  contains 
information  on  47  CAMUs  approved  to 
date  or  scheduled  for  approval  prior  to 
the  effective  date  of  the  rule  (as  of 
spring  2001).  Under  the  grand&thering 
provisions  in  today's  final  rule,  these 
CAMUs  will  remain  subject  to  the  1993 
CAMU  regulations  (as  long  as  they 
continue  to  operate  within  the  general 
scope  of  the  originally  issued  CAMU 
authorizing  document  (e.g.,  permit)). 
For  each  CAMU,  the  Agency  obtained 
information  on  the  use  of  the  CAMU  at 
the  site,  types  of  wastes  managed, 
treatment  required,  and  unit  design. 
These  data  are  contained  in  the  CAMU 
site  background  document,  which  is 
included  in  the  docket  for  today's  final 
rule. 

Using  these  data,  the  Agency 
estimated  an  annual  CAMU  approval 
rate  for  the  past  eight  years,  and  applied 
that  rate  to  project  CAMU  usage  in  the 
future.  In  projecting  future  use  based  on 
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historical  data,  the  Agency  assumes  that 
the  47  CAMUs  are  reasonably 
representative  of  expected  future  CAMU 
use.  This  assumption  rests  on  the 
completeness  of  the  data  in  the  CAMU 
Site  Background  Document.  As- noted, 
this  document  contains  information 
from  all  the  CAMUs  approved  to  date 
for  which  the  Agency  had  good  data, 
and  therefore  provides  a  reasonable 
basis  for  understanding  how  the  CAMU 
rule  has  been  implemented  to  date.  For 
purposes  of  this  analysis,  the  Agency 
assumes  there  will  be  no  new 
regulations  or  policy  initiatives  which 
would  affect  CAMU  usage  in  the  future. 
(Note:  One  exception  is  the  anticipated 
change  is  the  removal  of  the  uncertainty 
associated  with  the  CAMU  litigation. 
The  Agency  has  assessed  the  order-of- 
magnitude  impacts  from  this  change  on 
the  CAMU  usage  rate  as  a  part  of  the 
analysis  of  the  incremental  impacts  of 
today's  final  rule.) 

EPA  also  used  these  historical  data  to 
identify  the  differences  in  a  CAMU 
under  die  existing  rule  (baseline  case)  as 
compared  to  a  CAMU  under  the 
provisions  being  finalized  today  (post- 
regulatory  case).  As  discussed  in  m8re 
detail  below,  the  Agency  used  the 
information  on  the  47  existing  CAMU 
remedies  to  assess  consistency  with  the 
final  provisions  in  today's  rule.  This 
assessment  involved  a  facility-by- 
facility  comparison  of  the  existing 
remedy  (baseline  case)  with  the 
proposed  provisions  (post-regulatory 
case).  In  such  an  approach,  the  Agency 
again  assumes  that  Uiese  actual  CAMU 
remedies  selected  in  the  past  are 
reasonably  representative  of  CAMU 
remedies  which  would  be  selected 
imder  baseline  conditions  in  the  future. 
The  Agency  believes  this  assumption  to 
be  sound  for  the  same  reasons  stated 
above  regarding  CAMU  usage.  EPA 
thinks  these  remedies  are  the  reasonable 
outcome  of  the  existing  CAMU 
regulations  implemented  within  the 
context  of  standard  remedial  goals  for 
cleanup. 

b.  Baseline  Case  Description 

The  baseline  scenario  provides  a 
reference  against  which  the  impacts  of 
a  particidar  action  (e.g.,  a  regulation)  are 
measured.  For  the  purposes  of  this 
analysis,  the  baseline  is  defined  as  the 
1993  CAMU  rule  as  implemented  to 
date.  The  data  underlying  EPA's 
baseline  analysis  are  described  in  the 
CAMU  Site  Backgroimd  Document,  . 
which  is  included  in  the  docket  to 
today's  final  rule.  This  document 
provides  detailed  information  on  47 
existing  CAMUs  approved  (or  schedided 
for  approval)  as  of  Spring  2001.  Of  the 
47  CAMUs,  ei^t  are  storage  and/or 


treatment  only  CAMUs.  According  to 
these  data,  approximately  70  percent  of 
facilities  using  CAMUs  are  performing 
treatment  of  waste.  As  mentioned  above, 
EPA  assumes  that  the  47  existing 
CAMUs  are  representative  of  future  site 
characteristics  and  CAMU  usage  rates. 

The  Agency  has  not  attempted  to 
adjust  this  baseline  to  account  for  the 
effects  of  the  uncertainty  surrounding 
the  CAMU  "litigation  cloud,"  which 
EPA  believes  has  slowed  the 
implementation  of  the  CAMU  rule  since 
shortly  after  its  promulgation.  As 
discussed  above,  the  47  CAMUs 
implemented  under  the  existing  rule 
represent  the  CAMUs  known  to  be  fully 
approved.  These  CAMUs  were  approved 
as  a  part  of  the  overall  remedy  at  die 
facility,  and  therefore  would  generally 
be  expected  to  follow  the  remedy 
selection  criteria  for  long-term 
reliability  and  protectiveness 
recommended  in  EPA  guidance  (in 
addition  to  the  CAMU  requirements). 

The  baseline  is  discussed  in  greater 
detail  in  the  Economic  Analysis  of  the 
Final  Amendments  to  the  CAMU  Rule. 

c.  Post-Regidatory  Case  Description 

The  post-regulatory  scenario  is 
modeled  as  the  CAMU  rule  amended  by 
the  provisions  in  today's  final  rule.  The 
reader  is  directed  to  the  preamble 
discussion  and  rule  language  for  an 
understanding  of  the  final  rule 
provisions.  The  economic  analysis 
focuses  on  the  impacts  from  the 
finalized  information  submittal 
requirements  related  to  the  CAMU 
approval  process,  the  treatment 
requirements  and  adjustment  factors, 
and  the  liner  and  cap  requirements. 
Although  today's  final  amendments  to 
the  CAMU  rule  would  be  more  stringent 
than  the  existing  federal  CAMU 
regidations,  EPA  believes  in  practice 
that  CAMUs  are  already  generally 
meeting  these  standards  under  the 
existing  rule.  Additionally,  a  bounding 
analysis  is  included  which  examines  the 
overall  impact  of  the  final  provisions  on 
the  rate  of  CAMU  usage.  See  the 
Economic  Analysis  of  the  Final 
Amendments  to  the  CAMU  Rule  for  a 
more  detailed  discussion  of  the  post- 
regulatory  scenario  for  this  analysis. 

d.  Incremental  Impacts 

The  analysis  of  today's  final  rule 
focuses  on  two  potential  impacts:  (1)  the 
incremental  impacts  associated  with  the 
changes  to  the  approval  process  for 
CAMUs;  and  (2)  the  incremental 
impacts  associated  with  the  change  in 
treatment,  unit  design,  and  use  of 
storage  and/or  treatment  only  CAMUs. 
Additionally,  the  Agency  has  prepared 
a  bounding  analysis  estimating  the 


impacts  from  a  change  in  the  overall 
usage  of  CAMUs  resulting  from  today's 
final  amendments.  The  methodology 
and  results  for  these  two  components  of 
the  analysis,  and  for  the  bounding 
analysis,  are  discussed  below.  EPA  has 
also  provided  a  qualitative  discussion  of 
the  potential  impacts  of  allowing  the 
disposal  of  CAMU-eligible  waste  in  off- 
site  hazardous  waste  landfills. 

2.  CAMU  Administrative  Approval 
Costs  Assessment 

Today's  final  amendments  to  the 
CAMU  rule  formalize  a  number  of 
administrativB  steps  in  the  CAMU 
approval  process.  This  analysis 
examines  the  incremental  impacts 
associated  with  those  administrative 
steps  compared  to  the  approval  process 
in  the  baseline.  The  estimates  are 
formulated  through  input  by  EPA 
Regional  and  state  regulators.  The 
regiUators  contacted  have  extensive 
knowledge  of  the  approval  process 
under  the  existing  CAMU  rule,  and 
understand  the  changes  to  that  approval 
process  that  would  be  brought  about  by 
the  final  amendments.  The  analysis 
estimates  total  incremental  impacts 
ranging  between  $77,200  and  $242,400 
per  year.** 

Tne  Agency  followed  three  steps  in 
assessing  the  incremental  impacts  from 
the  CAMU  approval  process  formalized 
in  the  final  rule.  First,  the  Agency 
selected  four  CAMU  experts  from  the 
Regions  and  four  from  the  states.  These 
experts  were  selected  based  on  their 
knowledge  of  CAMU  implementation 
under  the  existing  rule  and  their 
knowledge  of  the  final  amendments.  Of 
the  47  CAMUs,  the  vast  majority  were 
approved  by  the  regions/states  from 
which  the  eight  experts  came.  Second, 
the  Agency  obtained  incremental  cost/ 
biuden  estimates  from  CAMU  experts 
through  phone  contacts  made  separately 
with  each  expert.  Experts  were  provided 
with  a  copy  of  Appendix  A  of  the 
settlement  agreement  reached  between 
EPA  and  the  Petitioners  (this  document 
is  included  in  the  docket  for  today's 
final  rule).  The  phone  contacts  followed 
a  set  of  questions  designed  to  cover  all 
areas  of  the  final  rule  (these  questions 
are  included  in  the  Economic  Analysis 
of  the  Final  Amendments  to  the  CAMU 
Rule).  EPA  requested  that  experts 
estimate  the  additional  approval  burden 


'"This  analysis  does  not  include  any 
administrative  costs  related  to  disposal  of  CAMU- 
eligible  wastes  off-site  under  the  conditions  of 
today's  rule.  Please  see  "Paperwork  Reduction  Act" 
section  below  for  discussion  of  the  additional 
paperwork  burden  associated  with  this  provision. 
Also,  see  the  assessment  of  the  total  impacts  from 
today  s  rule  in  the  "Planning  and  Regulatory 
Review"  section  for  a  qualitative  discussion  of  the 
overall  impacts  associated  with  this  provision. 
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for  both  regulators  and  owner/operators, 
as  each  would  participate  variously  in 
performing  such  approval  steps.  Third, 
the  Agency  tabulated  the  burden 
estimates  made  by  the  CAMU  experts. 
This  process  provided  the  Agency  with 
expert  estimates  of  the  incremental 
impacts  for  the  CAMU  approval  process. 
The  estimates  provided  by  individual 
experts  ranged  from  a  low  of  four  hours 
total  to  a  high  of  1,875  hours  total  per 
CAMU.  Using  the  individual  estimates 
of  biuden  provided  by  the  experts,  EPA 
calculated  an  average  total  binden 
range.  EPA  estimates  the  range  of  total 
incremental  burden,  calculated  as  an 
average  of  the  eight  expert  estimates,  to 
be  between  210  hours  and  514  hours  per 
permanent  CAMU,  and  between  34 
hours  and  50  hours  per  storage  and/or 
treatment  only  CAMUs. 

Expert  views  differed  significantly  on 
the  impacts.  Four  of  the  experts 
believed  the  formalization  of  a  process 
associated  with  certain  steps  might 
potentially  reduce  overall  burden.  Such 
a  formalized  process,  they  believed, 
would  resiilt  in  less  time  spent 
discussing  the  proper  approach  to  take 
at  a  particular  stage  in  the  approval 
process.  Alternatively,  several  experts 
thought  that  the  changes  in  process 
requirements  were  so  onerous  that  they 
could  potentially  drive  facilities  away 
from  using  CAMUs. 

The  experts  estimated  additional 
burden  associated  with  four  areas  of  the 
final  amendments:  (1)  Information 
submission  associated  with  the 
determination  of  whether  wastes  were 
subject  to  LDRs  at  the  time  of  disposal. 
This  reqiurement  is  a  part  of  the 
provision  in  the  final  amendments 
which  deals  with  CAMU  waste 
eligibility;  (2)  identification  of  principal 
hazardous  constituents  (PHCs);  (3) 
treatment  standards  and  use  of 
adjustment  factors  to  provide  site- 
specific  flexibility  in  meeting  the 
national  treatment  standards.  Many 
experts  focused  on  adjustment  factor  E 
(§264.552(e){4)(v)(E)),  which  would 
offer  adjustment  frtim  the  treatment 
standards  based  on  the  long-term 
protection  offered  by  the  unit,  in  making 
their  burden  estimates.  Many  experts 
believed  this  factor  to  be  the  most 
complicated,  and  therefore  the  most 
likely  to  require  significant  formalized 
written  justification;  and,  (4)  the  liner 
and  cap  standards  in  the  final  rule. 

Employing  these  biuden  estimates, 
the  Agency  calculated  the  cost  impact 
attributable  to  these  provisions.  The 
Agency  performed  the  following  steps 
in  estimating  total  biuden.  First,  the 
Agency  estimated  the  number  of 
CAMUs  approved  annually.  The  per 
CAMU  estimate  of  additional  burden  is 


multiplied  by  an  estimate  of  the  number 
of  CAMUs  approved  per  year.  As 
discussed  in  the  Economic  Analysis  of 
the  Final  Amendments  to  the  CAMU 
Rule,  EPA  assumed  this  rate  to  be  the 
same  as  that  calculated  for  the  baseline. 
This  rate  was  estimated  to  be  six 
CAMUs  per  year,  or  five  permanent 
CAMUs  and  one  storage  and/or 
treatment  only  CAMU  per  year.  This 
analysis  does  not  consider  any  changes 
in  the  number  of  CAMUs  approved  per 
year  which  could  result  finm  the  rule. 
Second,  the  Agency  multiplied  the 
additional  hours  estimated  for  approval 
by  the  annual  number  of  CAMUs 
approved.  This  calculation  results  in  an 
estimate  of  the  total  incremental  burden 
associated  with  the  final  amendment 
approval  process.  This  burden  estimate 
ranges  from  1,050  hours  per  year  to 
2,570  horns  per  year  for  permanent 
CAMUs,  and  34  hours  per  year  to  50 
horns  per  year  for  storage  and/or 
treatment  only  CAMUs.  Third,  the 
Agency  obtained  a  labor  rate  to  apply  to 
the  estimates  of  additional  hours.  EPA 
used  a  range  of  hourly  labor  rates 
($71.24/hour  to  $92.52/hour)  from  the 
recently  approved  Part  B  Permit  ICR 
because  the  CAMU  experts  did  not 
provide  a  breakdown  of  labor  categories 
in  their  estimates.  Fourth,  the  Agency 
multiplied  the  total  incremental  horns 
estimated  for  the  CAMU  approval 
process  under  the  final  amendments  by 
the  labor  rate.  This  approach  produced 
an  estimate  for  the  total  incremental 
impacts  attributable  to  the  approval 
process  in  the  nde  ranging  from  $77,200 
per  year  to  $242,400  per  year. 

This  range  represents  the  annual 
incremental  impacts  estimated  to  result 
from  the  final  amendments,  assuming 
that  six  CAMUs  are  approved  per  year. 
If  the  annual  approval  rate  changed,  the 
armual  impacts  for  that  year  would 
change  accordingly.  Dividing  that  range 
by  six  (the  number  of  CAMUs  approved 
per  year)  yields  an  estimate  of  the 
incremental  impact  per  CAMU;  this 
estimate  ranges  between  approximately 
$12,900  and  $40,400  per  CAMU.  This 
calculation  assiunes  that  all  the  costs  for 
CAMU  approval  occurred  within  a 
single  year.  A  bounding  analysis 
conducted  using  the  highest  burden 
estimate  to  calculate  the  impacts  for  the 
approval  process  yields  an  impact  of 
$882,500  per  year,  or  $147,000  per 
CAMU. 

3.  Assessment  of  the  Incremental 
Impacts  Related  to  the  Treatment  and 
Unit  Design  Provisions,  and  to  the 
Storage  and/or  Treatment  Only  CAMU 
Provisions 

This  section  examines  the 
incremental  impacts  attributable  to  the 


treatment  and  unit  design  provisions, 
and  to  the  storage  and/or  treatment  only 
CAMU  provisions  in  today's  final  rule. 
As  described  in  the  analytical 
framework  discussion  above,  this 
analysis  examines  what  changes  would 
be  required  to  make  the  47  existing 
baseline  CAMUs  consistent  with  the 
new  amendments.  Based  on  these 
estimated  changes,  the  Agency 
determines  the  impacts  of  the  final 
amendments.  (Please  see  the  side-by- 
side  comparison  of  the  existing  CAMU 
regulations  and  today's  final  rule 
language  which  is  included  as  an 
appendix  in  the  Economic  Analysis  of 
the  Final  Amendments  to  the  CAMU 
Rule  for  today's  final  rule.) 

The  Agency  first  examines  the 
treatment  and  unit  design  specifications 
employed  for  existing  CAMUs  under  the 
baseline.  These  baseline  CAMU 
remedies  were  assessed  in  light  of  the 
treatment  and  unit  requirements 
promulgated  today.  An  assessment  was 
made  of  expected  differences  in 
treatment  and  unit  design  anticipated 
undqf  the  final  amendments,  and  the 
resulting  costs  for  those  changes  were 
quantified. 

The  section  next  addresses  the  storage 
and/or  treatment  only  provisions  in  the 
CAMU  amendments.  EPA  assesses  how 
the  storage  and/or  treatment  only 
CAMU  provisions  have  been 
implemented  in  the  baseline  by 
examining  the  temporary  CAMUs 
approved  to  date  under  the  existing 
rule.  These  CAMUs  were  analyzed  in 
light  of  the  new  storage  and/ or 
treatment  only  CAMU  provisions  in  the 
final  amendments. 

a.  Treatment  and  Unit  Design  Standards 
Implemented  in  the  Baseline 

Data  on  the  implementation  of  the 
existing  CAMU  rule  shows  that  the  39 
permanent  CAMUs  approved  to  date 
have  generally  employed  significant 
treatment  of  wastes  (approximately  70 
percent  of  CAMUs  employed  treatment 
of  wastes  prior  to  disposal)  vdth 
disposal  in  protective  luiits  (i.e., 
generally  employing  Liners  for  new 
units,  protective  caps,  and  groimd  water 
monitoring).  EPA  has  detailed 
information  on  47  CAMUs  in  the 
baseline  (see  the  CAMU  Site 
Backgroimd  Document  in  the  docket  for 
today's  final  rule  for  a  complete 
discussion  of  each  CAMU).  These  data 
provide  a  reasonable  datiun  from  which 
to  assess  the  incremental  impacts 
associated  with  the  new  treatment  and 
unit  design  provisions  in  the  final 
amendments. 
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b.  Treatment  and  Unit  Design  Provisions 
in  the  Post-Regulatory  Case 

The  final  amendments  would 
establish  national  minimum  treatment 
standards  which  all  principal  hazardous 
constituents  must  meet  prior  to 
placement  in  a  CAMU,  unless  the 
Agency  determines  in  a  given  case  that 
the  standards  are  inappropriate  (see 
discussion  of  adjustment  factors  below). 
This  national  minimiun  standard,  which 
is  essentially  taken  from  the  treatment 
standard  promulgated  for  hazardous 
soils  in  the  Phase  IV  LDR  Final  Rule, 
among  other  things,  requires  treatment 
of  wastes  to  90  percent  reduction  from 
the  original  concentrations,  capped  by 
10  X  UTS  levels.  This  standard  would 
apply  for  all  CAMU-eligible  wastes. 

Accompanying  the  national  minimum 
treatment  standard  are  five  adjustment 
fectors,  which  provide  site-specific 
flexibility  in  applying  these  treatment 
standards  through  identification  of 
certain  conditions  under  which  full 
compliance  with  the  national  standard 
may  be  adjusted.  This  adjustment  may 
be  employed  to  make  treatment  more  or 
less  stringent,  and  may  be  used  to  adjust 
a  treatment  level  or  method.  These  final 
treatment  requirements  and  adjustment 
factors  were  crafted  through 
exaniination  of  the  current 
implementation  of  the  CAMU  rule  in 
the  baseline,  and  the  general  process 
involved  in  remedial  selection  in  the 
corrective  action  program,  as  well  as  the 
treatment  variances  used  for  as- 
generated  waste  under  the  Land 
Disposal  Restrictions  program. 

Ine  final  amendments  would  also 
establish  standards  for  liners  at  all  new 
and  replacement  units  or  lateral 
expansion  of  existing  units,  and  caps  at 
units  where  waste  is  left  in  place,  "rhe 
reader  is  directed  to  the  relevant 
discussions  on  the  final  provisions  in 
their  appropriate  preamble  sections 
above  (see  "Liner  Standard,"  "Cap 
Standud,"  and  "Adjustment  Factors  to 
the  Treatment  Standard"). 

c.  Incremental  Impacts  Associated  writh 
Final  Treatment  and  Unit  Design 
Provisions 

Having  examined  the  provisions  on 
treatment  and  unit  design  in  the  final 
amendments,  the  Agency  then  assessed 
the  incremental  impacts  frtim  these 
provisions  with  respect  to  ciurent 
baseline  implementation  of  the  CAMU 
rule.  The  Agency  examined  how  the 
baseline  requirements  have  been 
implemented  to  date,  and  assessed 


where  changes  would  be  required  at 
these  facilities  imder  post-regulatory 
conditions.  See  Economic  Analysis  of 
the  Final  Amendments  to  the  CAMU 
RiUe  for  details  on  this  comparison. 

EPA  estimated  the  incremental  costs 
associated  with  these  standards  through 
the  following  steps.  First,  the  Agency 
compared  the  data  on  each  baseline 
CAMU  against  the  provisions  in  the 
final  CAMU  amendments.  For  this 
assessment,  EPA  addressed  the 
following  questions  for  each  CAMU 
remedy,  where  necessary:  (1)  Does  the 
facility  have  constituents  that  would 
likely  be  designated  as  PHCs?  (2)  For  a 
facility  where  PHCs  are  determined  to 
likely  be  present,  was  treatment 
performed  to  reduce  PHC 
concentrations?  (3)  Where  treatment 
was  being  performed,  was  it  meeting  the 
final  national  minimimi  standards?  (4) 
Was  the  CAMU  an  existing  imit?  and  (5) 
What  liner  and  cap  requirements  were 
instituted  for  the  CAMU?  Second,  based 
on  this  assessment,  the  Agency  made  a 
determination  as  to  whether  the  CAMU 
was  consistent  with  the  treatment  and 
unit  design  provisions  of  the  final 
amendments.  Third,  where  the  Agency 
identified  inconsistency  vfith  the  final 
national  minimum  standards, 
application  of  the  adjustment  factors 
was  considered.  Potential  use  of 
adjustment  factors  was  only  considered 
appropriate  where  site-specific  factors 
were  consistent  with  the  circiunstances 
described  in  today's  preamble  for  the 
different  adjustment  factors.  And  foiuth, 
where  the  adjustment  factors  were  not 
applicable,  the  Agency  identified  the 
steps  that  would  be  necessary  to  render 
the  CAMU  consistent  with  the  final 
provisions.  Each  of  the  above  steps  was 
performed  by  EPA  based  on  a  detailed 
knowledge  of  the  baseline  CAMU 
requirements,  the  final  rule  provisions, 
and  the  details  of  the  existii^  CAMU 
being  analyzed.  Please  see  the  site 
siumnaries  for  the  47  CAMUs  which  are 
included  in  the  CAMU  Site  Background 
■  Document  (included  in  the  docket  for 
today's  final  rule).  Additionally,  the 
reader  is  directed  to  the  preamble 
discussion  of  the  adjustment  factors  for 
elaboration  on  how  each  adjustment 
factor  would  be  applied  at  a  given 
fodlity. 

EPA  performed  this  evaluation  for  the 
39  permanent  baseline  CAMUs 
approved  to  date.  The  Agency  estimated 
costs  in  the  cases  where  additional 
requirements  were  identified  as 
necessary  for  the  CAMU  to  reach 


consistency  with  the  final  provisions. 
Results  for  the  39  permanent  CAMUs 
are  shown  below  in  Exhibit  VIII-l ; 
results  for  the  eight  storage  and/or 
treatment  only  CAMUs  are  discussed 
following  the  exhibit. 

For  the  39  permanent  CAMUs,  EPA 
estimates  that  26  facilities  would 
potentially  require  use  of  one  of  the 
adjustment  factors  to  achieve 
consistency  with  the  final  amendments. 
Note  that  the  potential  use  of 
adjustment  factors  was  considered 
where  such  use  would  be  consistent 
with  the  circiunstances  described  in 
today's  preamble  for  each  adjustment 
factor.  Of  the  five  adjustment  factors 
provided  for  in  the  amendments, 
adjustment  factor  A  for  technical 
impracticability  was  estimated  to  be 
applied  eight  times  to  achieve 
consistency,  adjustment  factor  B 
addressing  consistency  with  site 
cleanup  goals  was  estimated  to  be 
possibly  needed  13  times  to  achieve 
consistency,  and  adjustment  factor  E 
providing  adjustment  from  the 
treatment  standards  based  on  the  long- 
term  protection  offered  by  the  unit  was 
estimated  to  be  possibly  appUed  11 
times  to  achieve  consistency.  (Note  that 
the  estimated  frequency  of  use  for  the 
individual  adjustment  Actors  does  not 
sum  to  the  overall  number  of  facilities 
using  adjustment  factors  due  to  the 
Agency  identifying  different  available 
options  for  adjustment  factor  use  at 
several  fecilities.) 

As  showm  in  Exhibit  VIII-l,  the 
analysis  revealed  three  faciUties  for 
which  the  unit  design  employed  in  the 
original  CAMU  decision  was  not 
consistent  with  the  final  amendments. 
In  two  cases,  a  final  cap  would  be 
required  to  achieve  consistency  with  the 
final  provisions.  EPA  estimated  costs  for 
these  caps  based  on  the  specific 
information  for  the  given  facility.  These 
costs  are  shown  in  the  exhibit,  and 
discussed  in  greater  detail  in  the 
background  document  for  the  economic 
analysis.  EPA  estimated  costs  for  the 
cap  at  one  facility  to  range  from 
$642,000  to  $1,203,000.  and  costs  for 
the  cap  at  the  other  faciUty  at 
approximately  $221,000.  Additionally, 
one  CAMU  would  require  a  liner  to 
achieve  consistency  with  the  final 
provisions.  EPA  estimated  costs  for 
addition  of  a  liner  based  on  the  specific 
information  for  the  given  facility.  These 
costs  are  shown  in  the  exhibit,  and  are 
estimated  to  be  $225,000. 
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Exhibit  VIII-1.— Comparisons  of  Baseline  Practices  and  Post-Regulatory  for  Permanent  CAMUs 


CAMU  comparison:  Baseline  to  post-regulatory 


Number  of 
CAMUs 


Significance  of  differerKes 


Estimated  incremental  im- 
pact 


Treatment  and  Unit  Design  Consistent  WHti  Post-Regulatory 

Treatment  Not  Consistent  Witti  Post-Regulatory  Requirements  .. 
Unit  Design  Not  Consistent  Witti  Post-Regulatory  Requirements 


36 
0 
3 


N/A 

N/A  

Two  Facilities  May  Have 
Required  Additional  Cap 
Design  Features*. 

One  Facility  May  Have  Re- 
quired a  Liner. 


Treatment  and  Unit  Design  Not  Consistent  witti  Post-Regulatory  Re- 
quirements. 


N/A 


N/A. 
N/A. 

Cap  Costs:  1 .  $642,000  to 
$1.203,000.2.  $221,000. 

Liner  Costs:  3.  $225,000. 
[Total=$1 ,088,000  to 

$1,649,000] 
N/A. 


'These  two  C/UMUs  address  the  disposal  of  off-site  soils  contaminated  with  lead  that  resulted  from  smelting  operations.  Both  facilities  remain 
subject  to  long-term  maintenance  and  periodic  review. 


The  total  estimated  costs  associated 
with  ensuring  that  all  the  permanent 
CAMUs  approved  imder  the  existing 
rule  are  consistent  with  the  final 
amendments  is  estimated  to  rcinge  from 
approximately  $1,088,000  to  $1,649,000. 
^A  then  annualized  these  costs  over  20 
years  at  7  percent,  divided  the  residting 
range  by  the  number  of  permanent 
CANfUs  (39  total),  and  multiplied  it  by 
the  niunber  of  CAMUs  projected  to  be 
approved  each  year.  This  set  of 
calculations  yields  the  expected  costs 
for  the  rule  due  to  the  treatment  and 
unit  design  requirements  of  $140,000  to 
$210,000  per  year.  The  Agency  believes 
that  these  estimates  reasonably  cover 
the  additional  requirements  to  achieve 
such  consistency  with  the  final 
standards.  However,  EPA  acknowledges 
the  possibility  that,  due  to  the 
variability  of  site  characteristics  and  the 
limitations  of  the  available  data  for  the 
given  CAMUs,  additional  negligible 
costs  such  as  minor  additional  treatment 
of  small  volumes  of  waste  coiUd  be 
inciured  at  any  given  facility.  This 
analysis  does  not  consider  any  changes 
in  the  number  of  CAMUs  approved  per 
year  which  could  result  from  the  rule. 

Several  commenters  on  the  proposed 
rule  believed  that  the  amended 
treatment  and  unit  design  standards  for 
permanent  CAMUs  are  too  prescriptive 
and  stringent.  According  to  the 
Agency's  analysis,  however,  almost  all 
of  the  39  existing  permanent  CAMUs  are 
meeting  the  treatment  and  design 
standards  in  the  baseline.  As  discussed 
above,  EPA  estimates  moderate 
incremental  costs  associated  with  these 
amended  standards.  One  cnnmenter 
acknowledged  that  the  existing 
permanent  CAMUs  analyzed  for  the 
proposed  rule  analysis  "would  generally 
meet  the  revised  standards."  However, 
the  commenter  believed  that  this 
stringent  implementation  of  the  existing 
CAMU  rule  was,  at  least  in  part,  the 
effect  of  the  "litigation  cloud"  resulting 
from  the  legal  challenge  to  that  rule. 


They  provided  no  evidence  in  support 
of  such  a  claim.  The  Agency  generally 
believes  that  the  types  of  remedies  seen 
at  the  CAMUs  approved  to  date 
represent  the  logical  outcome  of  a 
responsible  implementation  of  the  1993 
CAMU  rule  and  reflect  EPA's  intentions 
in  that  rule.  However,  the  Agency  agrees 
with  the  commenter's  point  that  the 
clarification  of  EPA's  intentions 
provided  in  today's  final  rule  is 
preferable  as  a  matter  of  public  policy. 

d.  Incremental  Impacts  Associated  With 
the  Storage  and/or  Treatment  Only 
CAMU  Provisions 

The  1993  CAMU  Rule  provisions  did 
not  contain  standards  that  were  specific 
to  temporary  CAMUs  (which  are  now 
called  storage  and/or  treatment  only 
CAMUs  in  the  final  provisions). 
However,  data  indicate  that  eight 
storage  and/ or  treatment  only  CAMUs 
were  approved  in  the  baseline,  and  were 
generally  employed  for  short-term 
treatment  or  storage  of  wastes  at  a  site. 
These  data  provide  a  useful  datiun  bom 
which  to  assess  the  potential  for 
incremental  impacts  resulting  bom.  the 
final  amendments  as  they  address 
storage  and/or  treatment  only  CAMUs. 

The  Agency  analyzed  the  potential 
incremental  costs  associated  with 
achieving  consistency  with  the  final 
rule  standards  for  the  storage  and/or 
treatment  only  CAMUs.  No 
inconsistencies  were  identified  for  these 
nine  CAMUs;  therefore,  there  were  no 
incremental  costs  estimated  for  these 
imits.  This  analysis  does  not  consider 
any  changes  in  the  number  of  CAMUs 
approved  per  year  which  could  result 
from  the  ride. 

As  stated  above,  EPA  made  these 
comparisons  based  upon  the  types  of 
Contaminants,  the  unit  design  standards 
achieved,  and  the  general  circumstances 
siUTOunding  the  use  of  CAMUs. 


4.  Assessment  of  the  Incremental 
Change  in  the  Number  of  CAMUs 
Approved 

One  potential  impact  anticipated  to 
result  from  today's  final  rule  is  a  change 
in  the  average  number  of  CAMUs 
approved  per  year.  This  section  presents 
the  Agency's  bounding  analysis  of  the 
impacts  associated  with  an  incremental 
change  in  the  number  of  CAMUs. 

The  1993  CAMU  Rule  was  designed 
to  provide  incentives  for  remediation  by 
removing  certain  regulatory 
requirements  that  affect  the 
management  of  hazardous  remediation 
waste  during  cleanup.  The  rule  allows 
facilities  to  manage  hazardous  waste  in 
a  CAMU  without  triggering  the  Land 
Disposal  Restrictions  (LDR) 
requirements,  and  to  dispose  of 
hazardous  remediation  waste  in  a 
CAMU.  The  CAMU  is  exempt  bom 
minimiim  technology  requirements 
(MTRs),  although  it  is  subject  to 
performance-based  standards  intended 
to  protect  human  health  and  the 
environment.  The  rule  established 
performance  standards  for  the  design, 
operation,  and  closiue  of  CAMUs,  and 
provided  the  site-specific  flexibility  that 
EPA  believes  is  necessary  to  encouirage 
remediation  at  cleanup  sites.  However, 
EPA  was  sued  on  the  CAMU  rule 
shortly  after  its  promulgation.  The 
resulting  uncertainty  surrounding  the 
viability  of  the  CAMU  rule,  along  with 
other  factors  discussed  above  such  as 
the  increased  use  of  Areas  of 
Contamination  (AOCs)  and  staging 
piles,  the  introduction  of  the  Phase  IV 
Land  Disposal  Restriction  (LDR)  soil 
treatment  standards,  and  the 
stabilization  initiative  in  corrective 
action,  led  to  considerably  less  use  of 
CAMUs  than  the  Agency  originally 
anticipated. 

With  today's  final  rule,  the  Agency 
intends  to  resolve  the  litigation 
uncertainties  which  have  dampened 
CAMU  usage.  Such  resolution  could 
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promote  the  increased  use  of  CAMUs. 
However,  as  discussed  above,  the 
Agency  does  not  expect  CAMU  usagie  to 
approach  the  rate  projected  in  the  1993 
CAMU  RLA  (roughly  75  CAMUs  per 
year).  The  Agency  believes  that  the 
"Utigation  cloud"  only  accounts  for  part 
of  the  difference  between  actual  CAMU 
usage  over  the  past  eight  years  and  the 
usage  estimated  in  the  1993  RIA.  Other 
factors  contributing  to  a  potential 
change  in  future  CAMU  use  include  the 
impact  of  the  formalized  approval 
process,  and  the  effect  of  the  treatment 
and  unit  design  provisions.  It  is  very 
difficult  to  assess  the  significance  of 
these  factors  on  the  individual  decision 
at  a  given  facility  regarding  whether  to 
use  a  CAMU  in  remediation.  This 
complexity  led  the  Agency  to  prepare  an 
order-of-magnitude  analysis  which 
seeks  to  establish  the  general  direction 
of  change  in  CAMU  usage,  and  to 
quantify  the  approximate  impacts  from 
such  change.  These  estimates  focus  only 
on  the  potential  for  changes  in  the 
niunber  of  CAMUs  approved,  and  do 
not  address  the  possible  impacts  from 
the  formalized  approval  process  or  the 
treatment  and  unit  design  requirements 
of  today's  final  rule.  These  impacts  are 
presented  to  illustrate  the  potential 
savings  which  could  come  from  such  a 
change  in  CAMU  usage,  and  should  not 
be  considered  a  part  of  EPA's  estimate 
of  the  actual  impacts  from  today's  final 
rule. 

The  Agency  assessed  the  overall 
direction  of  the  expected  change  in 
CAMU  use  for  the  three  time  periods 
identified  for  purposes  of  this  analysis: 
(1)  Grandfathering  Window  (August 
2000  through  2001);  (2)  Early  After 
Promulgation  (2002  for  one  year);  and, 
(3)  Post-Promiilgation  Equilibriiun  (2003 
for  four  years).  These  time  periods  were 


designed  by  the  Agency  in  order  to 
portray  the  effects  of  the  factors 
identified  above  according  to  logical 
breaks  in  their  influence. 

The  Agency  estimated  the  potential 
change  in  the  number  of  CAMUs 
employed  for  each  of  the  three  time 
periods  based  roughly  on  the  baseline 
CAMU  usage  figiue  of  six  CAMUs  per 
year.  Given  the  complexity  of  projecting 
the  effect  of  these  influences  on  CAMU 
usage  in  the  future,  these  estimates  are 
provided  for  illustrative  purposes  only. 
The  cost  savings  from  this  change  were 
estimated  using  results  from  the  1993 
CAMU  RL\  (see  page  3-9  of  that  report). 
This  analysis,  prepared  in  support  of  the 
CAMU  rule,  estimated  the  cost  savings 
at  a  randomly  selected  sample  of 
corrective  action  sites  based  on  expert 
panel  assessments  of  the  costs  for 
remediation  with  and  without  a  CAMU. 
These  figures  were  extrapolated  to 
determine  the  national  cost  impacts  for 
the  CAMU  rule.  The  RIA  presents  an 
annual  average  cost  savings  per  CAMU 
of  $0.5  million  to  $0.8  million  per 
facility  in  1992  dollars  (changing  the 
figures  to  2001  dollars  yields  an  annual 
cost  savings  per  CAMU  ranging  from 
$0.6  million  to  $0.9  million). 
•"^    This  ra*"  ge  was  employed  for 
purposes  of  this  analysis  to  estimate 
order-of-magnitude  cost  impacts 
resulting  from  the  changes  in  CAMU 
usage  due  to  today's  final  rule.  The 
annual  cost  savings  per  CAMU  figure 
presented  in  the  1993  RIA  provides  the 
only  readily  available  data  from  which 
to  quantify  the  impacts  of  a  shift  from 
remediation  without  a  CAMU  to  use  of 
a  CAMU.  Although,  the  Agency  believes 
that  this  cost  savings  estimate  could 
significantly  overestimate  actual 
savings,  due  to  the  assumptions 
employed  in  the  1993  RIA  regarding 


excavation  and  combustion  of  cleanup 
wastes. 

Within  each  of  the  three  time  periods 
examined,  a  facility  could  either  shift 
from  not  using  a  CAMU  (baseline)  to 
using  a  CAMU  (post-regulatory),  or 
using  a  CAMU  (baseline)  to  not  using  a 
CAMU  (post-regulation).  In  the  case 
where  a  facility  did  not  use  a  CAMU, 
there  is  a  range  of  possible  alternatives 
which  could  be  considered.  For 
purposes  of  this  analysis,  the  Agency 
bracketed  this  range  with  leaving  waste 
untouched  on  one  hand,  or  performing 
full  remediation  without  a  CAMU  on 
the  other  hand.  As  stated  above,  EPA 
employed  the  cost  savings  estimate  from 
the  1993  RIA  to  model  the  cost  savings 
for  the  case  of  a  shift  bom  performing 
full  remediation  without  a  CAMU 
(baseline)  to  using  a  CAMU  (post- 
regulatory).  EPA  did  not  possess  data  on 
either  the  possibility  of  a  shift  from 
leaving  waste  in  place  (baseline)  to 
using  a  CAMU  in  remediation  (post- 
regulatory),  or  the  cost  impacts 
associated  with  such  a  shift.  Finally, 
EPA  does  not  believe  it  is  reasonable  to 
assume  that  facilities  will  shift  away 
from  CAMU  use  as  a  result  of  today's 
final  rule;  the  anticipated  costs  from 
today's  rule  are  not  significant  enough 
to  result  in  such  shifts.  However,  in  the 
Post-Promulgation  Equilibrium  time 
period,  EPA  modeled  the  case  of  a  shift 
from  CAMU  use  (baseline)  to  full 
remediation  without  a  CAMU  (post- 
regulatory).  While  the  Agency  does  not 
expect  such  a  change,  it  is  modeled 
below  for  illustrative  purposes.  The 
impacts  from  the  changes  in  CAMU 
usage  for  the  three  time  periods  are 
assessed  below  according  to  these 
categories  of  change  identified  and 
discussed  above  (see  Exhibit  Vni-2 
below). 


Exhibit  VIII-2.— Assessment  of  the  Potential  Change  in  CAMU  Usage  Resulting  From  the  Final  Rule 


T 


Categories  of  potential  change  in 
CAMU  usage 


Baseline:    Full    remediation    (no 

CAMU). 
Post-Reg:  CAMU 

Baseline:  Leave  wastes  untouched 
.     (no  CAMU). 
Post-Reg:  CAMU 

Baseline:  CAMU  

Post-Reg:    Full    remediation    (no 

CAMU) 
Baseline:  CAMU 

Post-Reg:     Leave     wastes     un- 
touched (no  CAMU). 


Scope  of  the  assessment  (August  2000  through  approximately  2006) 


Grandfathering  window  (August 

2000  to  Jan.  2002:  approximately 

1  Vz  years)^ 


No  Change  in  CAMU  Use  Found 
1^  Change  in  CAMU  Use  Found 

No  Change  EstintMited  ....: 

No  Change  Estimated 


Earty  after  promulgation  (Jan. 
2002  to  Jan.  2003:  1  year)^ 


Change  Highly  Uncertain 
Change  Highly  Uncertain 
.Change  Highly  Uncertain 
Change  Highly  Uncertain 


Post-promulgatioo  equilibrium 

(Jan.  2003  through  approximately 

2006)3 


Potential  for  5  facilities  estimated 
(annual  savings  of  $0.6  to  $0.9 
million  per  fadKty). 

Potential  for  5  facilities  estimated 
(no  cost  info  available). 

Potential  for  5  facilities  estimated 
(annual  cost  of  $0.6  to  $0.9  mil- 
lion per  facility). 

Potential  for  5  fadMies  estimated 
(no  cost  info  available). 


^  Publication  of  the  proposed  amendments  (August  2000)  to  the  anticipated  effective  date  of  Final  mie  (March-April  2002),  which  is  90  days 
after  promuigaton  of  the  Final  mle  (December  2001). 
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^The  effective  cterte  of  Final  rule  to  one  year  after  effective  date  of  Final  mle. 
30ne  year  after  effective  date  of  Rnal  mle  for  roughly  5  years  of  "equilibrium." 


For  greater  details  on  the  approach  to 
estimating  these  impacts,  please  refer  to 
the  Economic  Analysis  of  the  Final 
Amendments  to  the  CAMU  Rule  in  the 
docket  for  today's  final  rule.  These 
impacts  are  presented  in  the  exhibit 
above. 

a.  (kandfathering  Window 

For  this  time  period,  no  additional 
costs  or  savings  are  estimated.  The  data 
collected  in  the  revision  of  the  CAMU 


Site  Background  Document  showed  no 
increase  in  CAMU  usage  during  this 
period. 

b.  Early  After  Promulgation 

As  the  exhibit  above  shows,  EPA 
believes  that  the  factors  influencing 
potential  changes  in  CAMU  usage 
during  this  period  are  too  uncertain  to 
provide  an  assessment  of  the  potential 
impacts  for  this  time  period.  Beside  the 
factors  identified  above,  there  may  be  a 


reduction  in  CAMU  usage  resulting 
firom  the  anticipated  increase  in  CAMUs 
within  the  grandfathering  time  window. 
Please  see  the  background  dociunent  for 
greater  discussion  on  this  issue. 

c.  Post  Promulgation  Equilibrium 

For  this  time  period,  the  cost  savings 
associated  with  a  potential  increase  or 
decrease  in  CAMU  usage  of  5  CAMUs 
per  year  are  estimated  as: 


ei-Am<TT  $0.6- $0.9  miUion  per  year      ^        ^         . 

5  CAMUs  per  year  x — =  $3.0  -  $4.5  miUion  per  year 

per  CAMU 


This  estimate,  ranging  from  a  positive 
cost  of  $4.5  million  per  year  to  a  savings 
of  $4.5  million  per  year,  is  a  rough 
figure  based  upon  the  projected  change 
in  CAMU  iisage  for  this  period.  Again, 
while  it  is  possible  that  the  fecilities 
which  shift  to  or  from  CAMU  usage 
under  this  scenario  would  be  those 
which  left  waste  untouched,  cost  figures 
on  this  shift  were  not  available. 
Therefore,  no  estimate  of  impacts 
associated  with  such  a  shift  is  provided. 

Hie  main  competing  influences  in 
this  time  period  are  the  removal  of  the 
uncertainty  surrounding  the  litigation  of 
the  CAMU  rule,  and  the  potential 
dampening  effisct  of  the  formalized 
apim)val  process  and  treatment/imit 
design  standards. 

Several  commenters  stated  that  the 
"onerous"  approval  process  and  the 
"excessively  stringent"  treatment 
standards  established  in  the 
amendments  would  resuft  in  decreased 


use  of  CAMUs.  In  fact,  some 
commenters  believed  that  the 
amendments  would  result  in  facilities 
choosing  to  cap-in-place  rather  than 
selecting  more  environmentally 
protective  options.  EPA's  analysis  of  the 
approval  process  and  treatment 
requirements  suggests  that  these 
provisions  will  result  in  minimal  to 
modest  cost  increases  over  the  existing    i 
rule  to  facilities  employing  a  CAMU.^^ 

For  illustrative  purposes  only,  EPA 
estimated  the  total  annual  impacts  of 
the  rule  including  the  estimates  just 
calculated  for  the  potential  changes  in 
CAMU  usage,  along  with  the  estimates 
developed  for  the  approval  process  and 
for  the  treatment  and  unit  design 
standards.  The  range  of  estimates  for 
this  bounding  analysis  are  shown  by 
year  for  the  scope  of  the  analysis  in 
Exhibit  VIII-3  below.  The  Agency 
developed  an  upper  boimd  estimate  by 


adding  the  high-end  cost  associated 
with  a  potential  change  in  CAMU  usage, 
$4.5  million  per  year,  to  the  high-end 
cost  for  the  approval  process,  $242,000 
per  year,  and  the  high-end  cost  for  the 
treatment  and  unit  design  standards, 
$210,000  per  year.  This  summation 
jrields  an  upper  bound  cost  for  the  rule 
of  $5.0  milUon  per  year.  EPA  developed 
^a  lower  boimd  estimate  by  adding  the 
low-end  impact  associated  vtrith  a 
potential  change  in  CAMU  usage,  $4.5 
million  per  year  in  savings,  to  the  low- 
end  of  the  cost  for  the  approval  process, 
$77,000  per  year,  and  the  low-end  cost 
for  the  treatment  and  unit  design 
standards,  $140,000  per  year,  lliis 
summation  yields  a  savings  for  the  rule 
of  approximately  $4.3  million. 
Therefore,  the  bounding  analysis 
provides  a  range  from  approximately 
$4.3  million  in  savings  to  $5.0  million 
in  costs. 


Exhibit  VIII-3.— Total  Impacts  for  the  Rule  Including  Changes  in  the  Number  of  CAMUs  Per  Year  a 
j  Bounding  Analysis:  Over  th6  Scope  of  Analysis 

I  [In  millions  of  dollars] 


Bounding  analysts  estimates 

Impact  estimates  for  each  year  within  the  scope  of  analysis 

2001 

2002 

2003 

2004 

2005 

2006 

Impacts    from     CAMU     uaage 
changes  (Illustrative  in  Nature). 

No  Change  Es- 
timated. 

Too  Uncertain 
to  Estimate. 

$4.3  savings— 
$5.0  cost. 

$4.3  savings— 
$5.0  cost 

$4.3  savings— 
$5.0  cost. 

$4.3  savings — 
$5.0  cost 

The  question  may  be  raised  as  to  how 
this  cost  savings  for  increased  CAMU 
usage  in  the  above  bounding  analysis 
con^Mies  with  the  $1  to  $2  biltion 
annual  savings  in  the  1993  CAMU  RIA. 
The  1993  RIA  baseline  represented 
facilities  performing  remediation  under 


**  Additkxially .  one  of  th*  Agmcy's  chief  motives 
in  entariag  into  the  settlement  apeement  was  the 
resolution  of  the  CAMU  legal  challenge  which  may 


the  corrective  action  requirements, 
generally  excavating  wastes  and  treating 
in  compliance  with  the  land  disposal 
restriction  (LOR)  requirements  via 
combustion  technologies.  Given  the 
resulting  high  costs  for  such  baseline 
remedial  approaches,  the  relief  provided 


have  deterred  the  use  of  CAMUs  in  cleanup 
decisions.  However,  as  discussed  above,  the  Agency 


by  the  original  CAMU  regulation  was 
prestuned  to  be  widely  applied  in  the 
post-regulatory  case.  Therefore, 
significant  CAMU  usage  was  estimated. 
The  baseline  for  today's  final  rule  is 
described  by  the  historical  data  EPA 
obtained  on  those  facilities  which  have 


is  unclear  as  to  the  long-term  result  of  the 
amendments  in  effecting  CAMU  usage. 
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approved  CAMUs  over  the  past  eight 
years.  The  projections  made  above 
regarding  the  potential  change  in  CAMU 
usage  resulting  from  today's  final 
provisions  are  based  roughly  on  these 
baseline  CAMU  usage  iRgures. 
Therefore,  the  increase  in  CAMU  usage 
projected  in  the  post-regulatory  case  in 
the  above  boimding  analysis  for  today's 
final  rule  is  relatively  low. 

The  difference  in  projected  CAMU 
usage  from  the  1993  RIA  and  the  actual 
usage  seen  in  the  CAMU  Site 
Backgroimd  Document  is  believed  to  be 
attributable  to  foin  factors.  These  four 
factors  were  discussed  above  imder  the 
analjrtical  fi-amework.  The  "litigation 
cloud"  effect  is  just  one  of  the  factors 
posited  to  accoimt  for  this  difference. 
Therefore,  the  potential  resolution  of 


this  litigation  uncertainty  through 
today's  final  rule  is  not  anticipated  to 
result  in  the  significant  CAMU  usage 
estimated  in  the  1993  RIA.  Fiuthermore, 
the  increased  CAMU  usage  estimated  in 
the  above  bounding  analysis  is  not 
intended  to  serve  as  an  update  to  the 
1993  RIA  projections.  Rather,  due  to  the 
complexity  involved  in  estimating 
CAMU  usage  in  the  post-regulatory  case 
for  today's  final  rule,  the  above 
estimates  are  made  for  illustrative 
purposes  only,  and  do  not  represent  a 
definitive  statement  of  the  expected 
savings  from  the  rule. 

5.  Assessment  of  the  Total  Impacts  for 
the  Final  Amendments  to  the  CAMU 
Rule 

This  section  presents  a  brief 
assessment  of  the  total  impacts  of  the 


Final  Amendments  to  the  CAMU  Rule. 
The  Agency  presents  the  total  impacts 
estimated  for  the  formalized  CAMU 
approval  process  and  for  the  treatment/ 
unit  design  standards,  and  storage  and/ 
or  treatment  only  provisions  for  CAMUs 
below  in  Exhibit  VIII-4;  the  estimates 
for  the  bounding  analysis  discussed 
above  are  not  included  in  the  exhibit.  In 
addition,  EPA  quaUtatively  discusses 
the  potential  impacts  of  §  264.555. 
which  allows  CAMU-eligible  waste  to 
be  disposed  of  off-site  in  hazardous 
waste  landfills,  without  meeting  the 
land  disposal  restrictions.  Please  see  the 
Economic  Analysis  of  the  Final 
Amendments  to  the  CAMU  Rule  for  a 
full  discussion  of  these  impacts. 


Exhibit  VIII-4.— Total  Annual  Impacts  Estimated  Over  the  Scope  of  Analysis.  Assuming  Constant  Rate  of  6 

CAMUs  PER  Year 

[In  thousands  of  dollars] 


Impact  estimates  for  each  year  within  the  scope  of  analysis 

Impacts  assessed  for  CAMU  amendments 

2001 

2002 

2003 

2004 

2005 

2006 

1    PAMIIAnnrm/al  Process  Imoacts            

No  Costs  Incurred 
No  Costs  Incuned 

No  Costs  Incurred 

$77-$242 
$140-$210 

$217-$452 

$77-$242 
$140-$210 

$217-$452 

$77-$242 
$140-$210 

$217-$452 

$77-$242 
$140-$210 

$217-$452 

$77-4242 

2.  Impacts  from  Treatment  and  Unit  Design  Require- 
ments. 
Total  impacts 

'$140-$210 
$217-$452 

'  This  cost  was  calculated  from  a  capital  cost,  annualized  over  20  years.  Therefore,  it  would  continue  for  15  more  years. 


The  total  impacts  associated  with  the 
final  rule  are  estimated  as  the  stun  of  the 
incremental  approval  costs  and  the 
incremental  treatment/imit  design  costs. 
The  analysis  provides  estimates  of  the 
impacts  from  the  rule  from  the 
grandfathering  window  to  five  years 
following  the  effective  date  of  the  rule 
(2001  to  2006).  As  discussed  above,  the 
impacts  for  the  treatment  and  unit 
design  standards  are  annualized  figures 
associated  with  two  facilities  whi(± 
required  additional  imit  design  criteria 
be  met  to  achieve  consistency  with  the 
final  amendments.  The  cost  impacts 
estimated  for  the  potential  change  in  the 
niunber  of  CAMUs  are  considered  in  the 
bounding  analysis,  which  are  discussed 
above.  The  total  impacts  are  determined 
to  range  from  $217,000  per  year  to 
$452,000  per  year. 

EPA  also  qualitatively  examined  the 
potential  impact  of  allowing  CAMU- 
eligible  wastes  to  be  disposed  of  off-site, 
imder  certain  conditions,  without 
meeting  the  land  disposal  restrictions. 
Despite  the  existence  of  various 
alternatives  to  full  Subtitle  C 
management  of  cleanup  wastes  imder 
the  baseline  requirements  (e.g., 
treatability  variances),  fecilities  are  still 
likely  to  reduce  the  scope  of  their 


remedial  efforts  (or  not  conduct  cleanup 
at  all)  because  of  Subtitle  C 
requirements.  Under  the  baseline 
conditions,  facilities  that  send 
hazardous  remediation  waste  off-site  for 
disposal  would  typically  incur 
significant  costs  to  meet  the 
requirements  of  the  land  disposal 
restrictions.  Under  today's  rule, 
however,  these  facilities  have  the  option 
of  treating  CAMU-eligible  waste  to  the 
national  rpinimnm  treatment  standards 
(or  the  adjusted  standards)  and  sending 
the  waste  off-site  for  disposal  in  a 
hazardous  waste  landfill.  In  this  case, 
facilities  may  have  enough  of  an 
incentive  to  clean  up  that  they  will 
increase  their  remedial  efforts  over  what 
they  would  have  pursued  imder 
baseline  conditions.  For  these  facilities, 
increasing  the  amount  of  cleanup  may 
actually  increase  costs.  These  costs, 
however,  would  be  borne  volimtarily 
and  therefore  reflect  (in  the  facility 
owner's  view)  an  overall  gain  for  the 
facility. 

Thus,  EPA  believes  that  the  off-site 
provision  of  today's  rule  will  result  in 
an  overall  reduction  of  costs  to  facilities 
through  a  reduction  in  treatment 
requirements  when  cleanup  waste  is 


sent  off-site  for  disposal  in  hazardous 
waste  landfills. 

B.  Regulatory  Flexibility  Act  (UFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA) 

This  section  of  the  preamble 
addresses  the  potential  impacts  inciured 
by  small  entities  as  a  result  of  the  final 
CAMU  amendments.  For  the  proposed 
rule,  EPA  analyzed  the  potential 
impacts  on  small  entities  for  the  39 
CAMUs  approved  at  that  point  in  time. 
EPA  received  no  comments  on  the 
proposed  analysis.  As  discussed  earlier, 
EPA  has  updated  the  number  of  existing 
CAMUs  through  reviews  performed  by 
the  states  and  Regions.  This  analysis, 
therefore,  updates  the  analysis 
performed  for  the  proposed  rule  by 
assessing  the  potential  impacts  to  small 
entities  for  the  nine  newly  identified 
CAMUs,  and  by  making  other  minor 
adjustments  to  the  CAMUs  identified  in 
the  proposed  rule  analysis.  There  is  no 
change,  however,  to  the  conclusion 
reached  in  the  proposed  rule  analysis, 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
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1.  Methodology  to  Assess  Small  Entity 
Impacts 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  the  find  amendments  to  the  rule  on 
small  entities,  small  entity  is  defined  as: 
(1)  A  small  business  that  meets  the  RFA 
defiault  definitions  for  small  business 
(based  on  SBA  size  standards 
www.sbaonline.sba.gov/size);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  1  certify  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
EPA  has  determined  that  there  are  three 
facilities  employing  CAMUs  which  are 
small  entities,  and  that  these  facilities 
would  incur  impacts  ranging  from  no 
impact  to  0.01  to  0.32  percent  of  net 
sales  if  they  had  to  apply  for  their 
CAMU  under  the  amended  standards. 
Additionally,  there  are  five  fecilities  for 
which  EPA  could  not  obtain  the  data  to 
determine  size  status,  but  which  EPA 
had  the  data  to  assess  impacts.  For  these 
fivelEacilities,  the  impacts  ranged  from 
0.01  to  0.07  percent  of  net  sales.  The 
Agency  was  unable  to  obtain  data  for  an 
additional  two  facilities.  However,  these 
facilities  are  not  expected  to  incur 
significant  impacts  as  a  result  of  today's 
rule.  The  Agency  reached  this 
determination  l»8ed  on  the  analysis 
which  is  described  below. 

a.  Framework  for  the  Analysis 

The  Agency  foced  two  important 
questions  in  developing  the  framework 
for  analj^zing  small  entity  impacts.  The 
first  was  how  to  define  the  universe  of 
facilities  affected  by  today's  rule.  The 
second  was  how  to  assess  the 
incremental  changes  in  CAMUs  under 
the  baseline  and  post-regulatory 
scenarios. 

The  universe  of  facilities  which  could 
potentially  employ  a  CAMU  in 
remediation,  and  thus  could  be  affected 


by  today's  rule,  includes  facilities 
performing  cleanups  under  RCRA 
corrective  action,  Superfund,  and  state 
cleanup  authorities.  There  are  over 
6,000  facilities  which  can  be  potentially 
reached  through  corrective  action 
authority;  this  figure  does  not  include 
Superfund  sites  or  other  cleanup  sites 
where  CAMUs  may  be  used  in  the 
futine.  Of  these  facilities,  today's  final 
rule  would  not  impose  costs  on  any 
existing  CAMUs  that  continue  to 
manage  wastes  in  the  general  manner 
for  which  they  were  approved,  or,  of 
course,  on  any  facilities  which  manage 
their  wastes  without  the  use  of  a  CAMU 
(e.g.,  they  send  their  wastes  off-site). 
Today's  final  standards  would  apply 
only  to  CAMUs  which  do  not  renlain 
subject  to  the  existing  standards  under 
the  grandfathering  provisions.  However, 
to  determine  the  number  of  facilities, 
out  of  this  total  number,  which  woidd 
in  fact  require  cleanup  at  some  point  in 
the  future,  and  would  employ  a  CAMU 
in  the  remedy,  would  require  significant 
effort  and  yield  uncertain  results. 

Therefore,  EPA  considered  the  use  of 
existing  data  on  CAMU  usage.  The 
Agency  first  examined  the  1993  CAMU 
RIA,  which  was  performed  in  support  of 
the  existing  CAMU  rule.  In  this  RIA,  the 
Agency  made  a  projection  of  the  nimiber 
of  facilities  which  would  employ 
CAMUs  in  the  future.  This  projection 
was  based  on  use  of  expert  panels 
which  reviewed,  on  a  facility-by-facility 
basis,  a  randomly  selected  sample  of  79 
corrective  action  facilities  and 
determined  when  C7\MUs  would  be 
employed  in  remediation.  The  impacts 
estimated  for  these  facilities  were 
extrapolated  to  the  corrective  action 
imiverse  to  develop  a  national  estimate 
of  impacts  for  the  CAMU  rule.  The 
Agency  estimated  that  the  existing  rule 
would  result  in  CAMUs  being  employed 
at  approximately  1,500  facilities,  or 
approximately  75  CAMUs  per  year  over 
a  20  year  period.  The  identities  of  these 
facilities,  which  would  have  been 
required  for  assessing  the  small  entity 
impacts  associated  with  the  rule,  were 
not  determined;  no  impacts  assessment 
was  performed  for  the  1993  CAMU  rule. 

However,  based  on  data  depicting  the 
actual  CAMU  usage  rate  over  the  past 
eight  years  at  six  CAMUs  per  year,  the 
Agency  believes  the  1993  RIA 
projections  do  not  represent  an  accurate 
forecast  of  the  expected  use  of  CAMUs 
in  the  futxne.  (Some  reasons  for  this 
disparity  between  the  1993  RIA 
projections  and  the  actual  usage  are 
discussed  above).  Therefore,  the  Agency 
considered  using  the  data  on  actual 
CAMU  approval  for  this  analysis.  This 
report  contains  information  on  47 
CAMUs  approved  under  the  existing 


rule  for  which  the  Agency  had  good 
quality  data.  For  each  CAMU,  the 
Agency  obtained  information  on  the  use 
of  the  CAMU  at  the  site,  types  of  wastes 
managed,  treatment  required,  and  unit 
design;  the  data  are  contained  in  the 
CAMU  Site  Background  Document, 
which  is  included  in  the  docket  for 
today's  final  rule. 

Using  these  data,  the  Agency 
estimated  an  annual  CAMU  approval 
rate  for  the  past  eight  years,  and  applied 
that  rate  to  project  CAMU  usage  in  the 
future.  In  projecting  future  use  based  on 
historical  data,  the  Agency  assumes  that 
the  47  CAMUs  are  reasonably 
representative  of  expected  future  CAMU 
use.  This  assumption  rests  on  the 
completeness  of  the  data  in  the  CAMU 
Site  Background  Document;  this 
dociiment  contains  information  from  all 
the  CAMUs  to  date  for  which  the 
Agency  had  good  data.  Therefore,  it 
provides  a  reasonable  basis  for 
imderstanding  how  the  CAMU  rule  has 
been  implemented  to  date.  For  purposes 
of  this  analysis,  the  Agency  assumes 
there  will  be  no  new  regulations  or 
policy  initiatives  which  affect  CAMU 
usage  in  the  future. 

Use  of  these  historical  data  also 
mitigated  the  problems  associated  with 
determining  the  differences  in  a  CAMU 
under  the  existing  rule  (baseline  case)  as 
compared  to  a  CAMU  imder  the  final 
provisions  (post-regulatory  case).  As 
discussed  in  more  detail  above,  the 
Agency  used  the  information  on  the  47 
existing  CAMU  remedies  to  assess 
consistency  with  the  final  provisions  in 
today's  rule.  This  assessment  involved  a 
facility-by-facility  comparison  of  the 
existing  remedy  (baseline  case)  with  the 
final  provisions  (post-regiUatory  case). 
In  such  an  approach,  the  Agency  again 
assiunes  that  these  historical  data  are 
reasonably  representative  of  futiue 
CAMU  remedies  under  baseline 
conditions.  The  Agency  believes  this 
presupposition  to  be  sound  for  the  same 
reasons  stated  above  regarding  CAMU; 
there  were  no  comments  received  on  the 
proposed  rule  regarding  this  approach. 

Therefore,  the  analysis  of  the  small 
entity  impacts  anticipated  to  result  from 
today's  final  rule  rests  on  an  assessment 
of  facilities  which  have  existing 
CAMUs,  not  an  analysis  of  facilities 
which  will  actually  be  impacted  in  the 
future  by  this  rule.  As  stated  above,  the 
Agency  believes  that  this  rule  will  not 
significantly  affect  the  nature  of  CAMU 
usage  related  to  the  types  of  facilities 
employing  CAMUs  in  the  future.  Thus, 
the  Agency  believes  the  analysis  of 
future  small  entity  impacts  based  on 
historical  CAMU  usage  is  reasonable. 
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b.  Methodological  Approach  for 
SBREFA  Analysis 

This  analysis  employs  the  data  on  the 
existing  CAMUs  from  the  CAMU  Site 
Background  Document  to  assess  the 
potential  for  impacts  on  small  entities 
resulting  from  the  final  rule.  The 
Agency  performed  two  screening 
analyses  using  these  data.  Screening 
analyses  are  the  tools  the  Agency  uses 
to  assess  the  potential  for  the  rule  to 
result  in  a  significant  impact  on  a 
substantial  niunber  of  small  entities, 
and  thus  the  need  for  development  of  a 
Small  Business  Advocacy  Review  Panel. 
First,  the  Agency  examined  those 
facilities  Which  employed  CAMUs  in 
the  baseline  to  determine  whether  any 
of  these  facilities  were  small  entities, 
and  if  so  whether  they  incurred  a 
significant  impact  as  a  result  of  the  final 
rule.  Second,  for  those  facilities  for 
which  the  size  status  could  not  be 
determined,  the  Agency  assimied  small 
entity  status,  and  performed  a 
significant  impact  screen  using  the  Sales 
Test  (i.e.,  assessing  the  ratio  of 
incremental  costs  to  net  sales  for  a 
facility).  As  there  are  no  small 
organizations  or  small  governmental 
jurisdictions  which  currentiy  have 
CAMUs,  these  entities  are  not 
anticipated  to  incur  any  impacts 
resulting  from  the  rule.  The  results  from 
each  screening  analysis  are  discussed 
below. 

c.  Examination  of  Existing  CAMUs  for 
Small  Entity  Status 

EPA  collected  data  on  the  employee 
size  and  net  sales  for  the  47  facilities 
employing  CAMUs  in  the  baseline  (the 
soiuces  from  which  these  data  were 
obtained  are  listed  in  the  backgroimd 
docimient).  Using  these  data,  EPA 
determined,  according  to  the  SBA  size 
standards  (see  www.sbaonline.sba.gov/ 
size/section04b.htm).  whether  any  of  the 
47  facilities  were  small  entities.  Of  the 
facilities  for  which  data  existed  to 
determine  size  status,  only  three  were 
identified  as  small  entities.  The  impact 
incurred  on  these  three  small  entities 
was  imder  0.01  percent  of  net  sales. 
This  finding  suggests  that  it  is  very 
unlikely  that  these  facilities  would  be 
significantly  impacted  by  the  rule.  See 
the  Economic  Analysis  of  the  Final 
Amendments  to  the  CAMU  Rule  in  the 
docket  for  today's  final  rule  for  greater 
detail  on  this  analysis. 

d.  Significant  Impact  Screen  of  Facilities 
for  Which  Size  Was  Undetermined 

The  Agency  examined  the  seven 
fecilities  for  which  data  concerning  size 
status  were  not  available.  Using  the 
Standard  Industrial  Classification  (SIC) 


Code  for  a  given  facility,  the  Agency 
was  able  to  obtain  data  for  five  of  these 
facilities  on  the  estimated  receipts  for 
small  entities  within  the  SIC  code  and 
the  number  of  small  entities  within  the 
SIC  code  (these  data  were  obtained  from 
www.sba.gov/advo/stats/int_data.html). 
(The  latest  available  industry  Census 
data  is  from  1997,  prior  to  the 
establishment  of  the  North  American 
Industry  Classification  Code  System 
(NAICS)  codes.)  The  estimated  receipts 
for  these  entities  were  employed  as  a 
surrogate  for  net  sales.  From  these  data, 
the  average  estimated  receipts  per  small 
firm  within  the  SIC  code  was 
determined.  This  figure,  the^verage 
estimated  receipts  per  small  firm,  was 
then  assumed  to  be  representative  of  the 
receipts  for  the  facility  in  question.  The 
Sales  Test  ratio  (i.e.,  the  ratio  of  the 
average  estimated  receipts  per  firm  by 
SIC  code  to  the  annual  incremental 
costs  of  the  final  rule  incurred  by  the 
facility)  was  then  calculated. 

For  the  five  facilities  for  which  data 
existed  to  calculate  the  Sales  Test  ratio, 
this  ratio  ranged  between  0.01  percent 
and  0.07  percent.  The  Agency  believes 
this  range  of  percentages  reasonably 
validates  a  conclusion  of  no  significant 
•impacts  for  these  facilities.  However, 
there  were  two  facilities  for  which  the 
data  required  to  make  this  calculation 
were  not  available.  Based  on  the  annual 
incremental  costs  projected  for  these 
two  facilities  as  a  result  of  the  final  rule, 
it  seems  very  unlikely  that  these 
facilities,  if  they  were  small  entities, 
would  incur  significant  impacts.  See  the 
Economic  Analysis  of  the  Final 
Amendments  to  the  CAMU  Rule  in  the 
docket  for  today's  final  rule  for  greater 
detail  on  this  analysis. 

2.  The  Impacts  Estimated  on  Small 
Entities 

Based  on  the  two  screening  analyses 
described  above,  the  Agency  has 
concluded  that  today's  final  rule  would 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities.  (In 
addition,  no  small  entity  impacts  are 
expected  from  the  provision  allowing 
off-site  disposal  of  CAMU-eligible  waste 
(40  CFR  264.555),  as  facilities  use  this 
provision  only  when  it  is  to  their 
advantage;  in  fact,  EPA  expects  that  this 
provision  will  be  particularly  useful  to 
small  entities.) 

C.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  this  final  rule  will  be 
submitted  for  approval  to  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  An  Information  Collection 
Request  (ICR)  document  has  been 


prepared  by  EPA  (ICR  No.  1573.07)  and 
a  copy  may  be  obtained  from  Sandy 
Fanner  by  mail  at  OP  Regulatory 
Information  Division;  U.S. 
Environmental  Protection  Agency 
(2137);  401  M  St..  SW.,  Washington.  DC 
20460,  by  e-mail  at 
farmer.sandy@epamail.epa.gov,  or  by 
calling  (202)  260-2740.  A  copy  may  also 
be  downloaded  off  the  Internet  at  http:/ 
/www.epa.gov/icr.  The  requirements  are 
not  effective  until  OMB  approves  them. 

The  U.S.  Environmental  Protection 
Agency  (EPA)  is  amending  the 
regulations  for  CAMUs  under  RCRA. 
EPA  originally  established  regulations 
applicable  to  CAMUs  at  40  CFR  part 
264,  subpart  S  (58  FR  8658,  Feb.  16, 
1993).  EPA  is  amending  these 
regulations  to,  among  other  things,  more 
specifically  define  the  eligibility  of 
wastes  to  be  managed  in  CAMUs, 
establish  treatment  requirements  for 
wastes  managed  in  CAMUs,  and  set 
technical  standards  for  CAMUs.  With 
regard  to  paperwork  requirements,  the 
rule  adds  language  identifying  specific 
types  of  information  that  facilities  must 
submit  in  order  to  gain  CAMU  approval 
at  §  264.552(d)(l)-(3)  and  requires  that 
CAMU-authorizing  documents  require 
notification  for  ground  water  releases  as 
necessary  to  protect  human  health  and 
the  environment  at  §  264.552(e)(5). 

The  general  requirement  for 
information  submission,  at  §  264.552(d), 
requires  the  owner  or  operator  to  submit 
sufficient  information  to  enable  the 
Regional  Administrator  to  designate  a 
CAMU.  EPA  is  modifying  the  existing 
information  requirement  under 
§  264.552(d)  to  include  submission  of  - 
the  specific  information  listed  under 
final  §264.552(d)(l)-{3)).  The 
modifications  are  additions  to  the 
existing  general  requirement,  and  add 
three  specific  information  submission 
requirements  (unless  not  reasonably 
available)  to  directly  address  the  final 
amendments  pertaining  to  CAMU 
eligibility:  (1)  The  origin  of  the  waste 
and  how  it  was  subsequently  managed 
(§  264.552(d)(1));  (2)  whether  the  waste 
was  listed  or  identified  as  hazardous  at 
the  time  of  disposal  and/or  release  to 
the  environment  (§  264.552(d)(2));  and 
(3)  whether  the  waste  was  subject  to  the 
land  disposal  requirements  of  Part  268 
at  the  time  of  disposal  and/ or  release  to 
the  environment  (§  264.552(d)(3)). 
Additionally,  EPA  is  requiring  certain 
facilities  to  notify  EPA  of  releases  to 
ground  water.  EPA  will  use  this 
information  to  monitor  releases  and 
make  determinations  of  when  the 
releases  might  cause  danger  to  human 
health  or  the  environment.  Facility 
owners  or  operators  may  use  these  data 
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to  keep  track  of  releases  and  prevent 
them  from  reaching  unacceptable  levels. 

EPA  is  amending  the  requirements  for 
designating  a  CAMU  under  the 
authority  of  sections  1006,  2002(a),  CFR, 
300S(c),  3007,  3008(h),  and  7004  of  the 
Solid  Waste  Disposal  Act,  as  amended 
by  the  Resource  Conservation  and 
Recovery  Act,  as  amended  by  the 
Hazardous  and  Solid  Waste 
Amendments  ^SWA)  of  1984.  In 
particular,  under  sections  2002  and 
3007  of  RCRA,  EPA  is  requiring  the 
information  collection  amendments  to 
the  CANfU  rule  described  above  because 
they  are  needed  for  the  Agency  to 
effectively  designate  and  track  the 
operation  of  GAMUs. 

hi  addition,  the  rule  requires  persons 
seeking  approval  to  send  CAMU-eligible 
wastes  off-site  (without  meeting  land 
disposal  restriction  requirements)  to 
submit  enough  information  to  allow  the 
Regional  Administrator  to  provide  that 
approval  (see  40  CFR  264.555). 

EPA  estimates  the  total  annual 
respondent  burden  and  cost  for  the  final 
new  paperwork-requirements  to  be 
approximately  1,354  hours  and 
$123,958.  The  bottom  line  respondent 
burden  over  the  three-year  period 
covered  by  this  ICR  is  4,107  hours,  at  a 
total  cost  of  approximately  $371,874. 
The  Agency  burden  or  cost  associated 
with  this  filial  rule  is  estimated  to  be 
approximately  189  hours  and  $7,860  per 
year.  The  bottom  line  Agency  burden 
over  the  three-year  period  covered  by 
this  ICR  is  567  hours,  at  a  total  cost  of 
approximately  $23,580.^ 

Section  3007(b)  of  RCRA  and  40  CFR 
part  2,  subpart  B,  which  defines  EPA's 
genoal  policy  on  public  disclosure  of 
infcmnation,  contain  provisions  for 
confidentiality.  However,  the  Agency 
does  not  anticipate  that  businesses  will 
assert  a  claim  of  confidentiality  covering 
all  or  part  of  the  information  that  will 
be  requested  piusuant  to  the  final 
amended  CAMU  rule.  If  such  a  claim 
were  asserted,  EPA  must  treat  the 
information  in  accordance  with  the 
regulations  cited  above.  EPA  also  will 
make  sme  that  this  information 
collection  complies  with  the  Privacy 
Act  of  1974  and  0MB  Circular  108. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  genente,  maintain,  retain,  or  disclose 


*°SabMquent  to  conducting  the  Information 
Collaction  Request  Analysis,  EPA  updated  the 
number  of  CAMTJs  used  for  "permanent"  disposal 
and  the  number  used  for  "storage  and/or  treatment" 
only.  The  ICX  estimates  that  31  of  the  39  CAMUs 
in  the  CAMU  Site  Background  Document  were  for 
pemunent  disposal;  the  correct  number  is  30  of  39. 
EPA  will  make  the  necessary  recalculations  to  the 
ICK  in  the  context  of  the  final  rule.  EPA  believes 
that  the  change  in  estimated  burden  as  a  result  of 
such  recalculations  will  be  inconsequential. 


or  provide  information  to  or  for  a  federal 
agency.  This  includes  the  time  needed 
to  review  instructions;  develop,  acquire, 
install,  and  utilize  technology  and 
systems  for  the  purposes  of  collecting, 
validating,  and  verifying  information, 
processing  and  maintaining 
information,  and  disclosing  and 
providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
imless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

D.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  state,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "federal  mandates"  that  may  result 
in  expenditures  to  state,  local,  and  tribal 
governments,  in  the  aggregate,  or  to  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  Before  promulgating  an 
EPA  rule  for  which  a  written  statement 
is  needed,  section  205  of  the  UMRA 
generally  requires  EPA  to  identify  and 
consider  a  reasonable  niunber  of 
regulatory  alternatives  and  adopt  the 
least  costly,  most  cost-effective  or  least 
burdensome  alternative  that  achieves 
the  objectives  of  the  rule.  The 
provisions  of  section  205  do  not  apply 
when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effecrtive 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  smaU  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 


regulatory  proposals  with  significant 
federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  state,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
amendments  final  today  establish 
approval  process  changes  and 
treatment/unit  design  requirements 
which  are  overall  already  in  use  In  the 
baseline.  Therefore,  the  incremental 
impacts,  as  discussed  in  this  analysis, 
are  not  estimated  to  be  significant.  See 
the  above  analysis  for  an  overview  of 
the  impacts  estimated  for  the  final 
amendments.  Thus,  the  CAMU  Final 
Amendments  are  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Finally,  Q'A  has  determined  that  this 
final  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Under  today's  final  rule,  small 
governments  will  not  implement  the 
CAMU  rule  and  are  not  generally 
expected  to  use  CAMUs  based  on 
current  patterns  of  CAMU  usage  seen  in 
historical  data.  In  addition,  the  CAMU 
rule  makes  no  distinction  between  small 
governments  and  any  potential 
regulated  party. 

E.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  in  the  proposed  rule,  section 
12(d)  of  the  National  "Technology 
Transfer  and  Advancement  Act  of  1995 
("NTTAA").  Public  Uw  104-113, 
section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  :Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

The  final  rulemaking  involves 
technical  standards  (e.g.,  use  of  the 
TCLP  or  other  tests  to  assess  compliance 
with  treatment  requirements).  The 
Agency  did  not  identify  any  potentially 
applicable  voluntary  consensus  ' 
standards  during  its  efforts  to  develop 
appropriate  standards  (e.g.,  during  its 
discussions  with  Agency  personnel  and 
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stakeholders  who  are  experts  in  the 
areas  addressed  by  this  rulemaking). 
EPA  also  did  not  receive  comments 
identifying  potentially  available 
voluntary  consensus  standards. 

F.  Consultation  and  Coordination  with 
Indian  Tribal  Governments  (Executive 
Order  13175) 

Executive  Order  13175,  entitled 
."Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by. 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  federal 
government  and  the  Indian  tribes,  or  on 
die  distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes." 

Today's  final  rule  does  not  have  tribal 
implications  because  Indian  tribal 
governments  do  not  implement  the 
CAMU  rule.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

G.  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (Executive  Order  13045) 

Executive  Order  13045:  "Protection  of 
Children  frt)m  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  U 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  final  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
that  this  rule  presents  disproportionate 
or  additional  risks  to  children.  The 


Agency  does  not  believe  that  the  risks 
addressed  by  today's  amendments — i.e., 
the  risks  from  on-site  management  of 
hazardous  cleanup  wastes — present  a 
disproportionate  risk  to  children.  The 
final  rule,  among  other  things,  sets 
minimum  CAMU  treatment  and  design 
standards  designed  to  help  ensure  the 
protectiveness  of  CAMUs.  EPA's 
analysis  of  these  requirements  shows 
that  CAMUs  are  already  meeting  the 
miniiniiin  standards  in  this  rule.  As 
amended  by  the  final  rule,  the  CAMU 
rule  would  continue  to  require  that  a 
decision  concerning  overall 
protectiveness  of  any  specific  CAMU  be 
made  by  the  Regional  Administrator 
based  on  site-specific  circumstances, 
including  risks  to  children  where 
appropriate.  The  Agency  is  committed 
to  ensuring  that  these  site-specific 
assessments  include  an  assessment  of 
risks  to  children  where  appropriate. 
"Therefore,  the  Agency  believes  that 
these  amendments  do  not  present 
disproportionate  or  additional  risks  to 
children  at  facilities  employing  a 
CAMU. 

H.  Federalism  (Executive  Order  13132) 

Executive  Order  13132,  entiUed 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  state 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States>  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

"This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  First,  any  direct 
effects  on  the  states  will  not  be 
substantial,  because,  as  described  more 
fully  above,  the  Agency  expects  the 
increased  analytical  costs  for  oversight 
agencies  (i.e.,  EPA  or  authorized  states) 
associated  with  the  rule  to  be 
insignificant.  In  addition,  although  the 
final  amendments  would  limit  the 
discretion  available  to  oversight 
agencies  under  the  current  CAMU  rule, 
the  Agency's  record  demonstrates  that 
the  CAMU  decisions  expected  under  the 
amendments  are  generally  the  same  as 
those  reached  under  the  current 


regulatory  fr-amework.  In  addition,  EPA 
does  not  believe  the  final  rule  would 
have  a  substantial  direct  effect  on  states 
as  regulated  parties,  since  based  on  past 
patterns  of  CAMU  usage,  state 
governments  are  not  generally  expected 
to  use  CAMUs. 

As  for  the  EPA-state  relsltionship  and 
distribution  of  power  and 
responsibilities,  today's  rule  includes 
state  authorization  provisions  that 
woiUd  allow  the  large  majority  of  states 
currentiy  authorized  for  the  CAMU 
provisions  to  become  interim  authorized 
for  the  amendments  at  the  same  time 
those  amendments  become  effective. 
Thus,  for  those  states,  there  will  be  no 
period  in  which  the  amendments  are  in 
effect  federally,  but  not  as  a  matter  of 
state  law.  Even  for  those  CAMU- 
authorized  states  that  do  not  become 
interim  authorized  under  this 
procedure,  the  Agency  does  not  believe 
that  any  impact  of  the  rule  would  be 
substantial.  Although  the  Agency  would 
implement  the  amendments  in  such 
states  until  they  become  authorized, 
EPA  does  not  expect  that  this  will 
generally  result  in  changes  to  the  state's 
individual  CAMU  decisions  under  state 
law,  since,  as  described  above,  state 
CAMU  decisions  will  likely  be 
consistent  with  today's  amendments. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  rule. 

The  Agency  notes,  in  addition,  that 
prior  to  entering  into  the  CAMU 
setUement  agreement,  EPA  did  discuss 
with  the  states  potential  impacts  on 
states  from  amendments  to  the  CAMU 
rule.  During  these  discussions, 
individual  states  expressed  concerns 
about  potential  disruption  caused  by  the 
authorization  process  that  would  be 
required  in  states  that  are  already 
authorized  Jor  the  1993  CAMU  rule,  the 
reduced  discretion  that  would  be 
available  under  any  amendments  to  the 
CAMU  rule,  and  the  potentially  more 
elaborate  process  that  would  be 
involved  in  making  CAMU  decisions. 
EPA  recogniz^uiat  these  are  valid 
concerns,  and  addressed  them  in  the 
proposal  and  today's  final  rule.  For 
example,  EPA  has  included  a  provision 
that  grandfather  existing  CAMUs  and 
those  that  are  substantially  in  the 
approval  process.  The  rule  also  includes 
an  approach  to  authorization  that  is 
intended  to  reduce  disruption  for  states 
with  authorized  CAMU  programs,  and 
to  expedite  authorization  for  states  that 
have  corrective  action  programs  but  are 
not  yet  authorized  for  CAMU.  In 
addition,  EPA  recognizes  that  increased 
process  would  be  introduced  by  this 
rule.  but.  as  is  described  in  the 
background  section  of  today's  preamble, 
has  tried  to  find  a  reasonable  balance  by 
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adding  sufficient  detail  to  achieve  the 
proposal's  goals  while  preserving  site- 
specific  flexibility  that  provides 
incentives  to  cleanup.  Finally,  the  rule 
is  designed  to  incorporate  the  CAMU 
designation  process  into  the  existing 
decision-making  process  that  is 
typically  used  by  states  and  EPA  for 
cleanups,  including  that  used  for 
making  CAMU  determinations.  For 
example,  EPA  designed  the  principal 
hazardous  constituent  process,  and 
certain  final  adjustment  factors  to 
reference  the  overall  cleanup  decision- 
making process  within  which  the 
CAMU  decision  is  made. 

/.  Environmental  Justice  (Executive 
Order  12898) 

On  February  11, 1994,  the  President 
issued  Executive  Order  12898,  entitled 
"Federal  Actions  To  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  and  an  accompanying 
memorandiun  to  federal  department  and 
agency  heads.  The  Order  establishes  a 
policy  to  help  ensure  that  all 
communities,  including  minority 
communities  and  low-income 
commimities,  live  in  a  safe  and 
healthful  environment.  As  noted  in  the 
presidential  memorandum,  it  is 
designed  to  focus  federal  attention  on 
the  human  health  and  environmental 
conditions  in  minority  communities  and 
low-income  commimities  to  realize  the 
goal  of  achieving  environmental  justice. 
The  Order  also  is  intended  to  foster 
nondiscrimination  in  federal  programs 
that  substantially  affect  hiunan  health  or 
the  environment,  and  to  give  minority 
communities  and  low-income 
communities  greater  opportunities  for 
public  participation  in,  and  access  to 
public  information  on,  matters  relating 
to  hunjan  health  and  the  environment. 
In  general,  to  the  greatest  extent 
practicable  and  permitted  by  law,  the 
Order  directs  federal  agencies  to  make 
environmental  jiistice  part  of  their 
missi(m  by  identifying  and  addressing, 
as  appropriate,  disproportionately  high 
and  adverse  human  health  or 
environmental  effects  of  its  programs, 
policies,  and  activities  on  minority 
populations  and  low-income 
populations. 

Today's  final  rule  is  intended  to   ■ 
amend  the  existing  CAMU  rule  through, 
among  other  things,  estabhshing  a 
formalized  process  for  approval  of 
CAMUs,  as  well  as  setting  national 
Tninimiim  treatment  and  unit  design 
standards  for  CAMUs.  The  treatment 
and  unit  design  standards  formalize  the 
existing  expectations  that  site  decisions 
be  made  within  the  overall  decision 
making  process  in  a  manner  protective 


of  human  health  and  the  environment. 
The  Agency's  analysis  shows  that 
CAMUs  are  already  meeting  these 
minimum  standards.  Therefore,  the 
Agency  believes  that  these  amendments, 
although  formalizing  such  requirements, 
would  not  appreciably  affect  the  risks  at 
facilities  where  CAMUs  are  employed. 
This  rule  does  not  specifically  address 
the  overall  remedial  decision  making 
process  within  which  CAMUs  are 
approved.  Thus,  EPA  believes  that  this 
rule  will  not  have  any 
disproportionately  high  and  adverse 
human  health  or  environmental  effects    ° 
on  minority  populations  or  low-income 
populations.  The  Agency  continues  its 
commitment  to  ensuring  that 
environmental  justice  concerns  are 
addressed  within  remedial  decisions  in 
corrective  action. 

/.  Congressional  Review  Act 

-  The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  today's  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  Major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
TUs  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  90  days  following 
publication. 

K.  Energy  Effects  (Executive  Order 
13211) 

Today's  final  rule  is  not  a  "significant 
energy  action"  as  defined  in  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy.  Further,  EPA  has  concluded 
that  this  rule  is  not  likely  to  have  any 
adverse  energy  effects. 

List  of  Subjects  in  40  CFR  Parts  260, 
264,  and  271 

Environmental  protection. 
Administrative  practice  and  procediu«. 
Air  pollution  control.  Confidential 
business  information.  Hazardous 
materials  transportation.  Hazardous 
waste,  Indians-lands,  Insurance, 
Intergovernmental  relations.  Packaging 


and  containers,  Penalties,  Reporting  and 
recordkeeping  requirements,  Security 
measures.  Surety  bonds.  Water 
pollution  Control,  Water  supply. 

Dated:  December  21,  2001. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  out  in  the 
preamble,  40  CFR  Parts  260,  264  and 
271  are  amended  as  follows. 

PART  260— HAZARDOUS  WASTE 
MANAGEMENT  SYSTEM:  GENERAL 

1.  The  authority  citation  for  Part  260 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6905,  6912(a),  6921- 
6927, 6930,  6934,  6935,  6937,  6938,  6939, 
and  6974. 

2.  Section  260.10  is  amended: 

a.  By  removing  the  definition  of 
"Corrective  action  management  unit 
(CAMU)." 

b.  By  revising  the  definition  of 
"Remediation  waste." 

The  revisiou  reads  as  follows: 

f  260.10    Definttions. 

***** 

Remediation  waste  means  all  solid 
and  hazardous  wastes,  and  all  media 
(including  ground  water,  surface  water, 
soils,  and  sediments)  and  debris,  that 
are  managed  for  implementing  cleanup. 

PART  264— STANDARDS  FOR 
OWNERS  AND  OPERATORS  OF 
HAZARDOUS  WASTE  TREATMENT. 
STORAGE.  AND  DISPOSAL 
FAaLITIES 

3.  The  authority  citation  for  Part  264 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  6905. 6912(a),  6924, 
6925,  6927, 6928(h),  and  6974. 

4.  The  title  for  Part  264  Subpart  S, 
"Corrective  Action  for  Solid  Waste 
Management  Units,"  is  revised  to  read 
"Special  Provisions  for  Cleanup." 

5.  Section  264.550  is  added  to  Subpart 
S  to  read  as  follows: 

§264.550    ApplicaMlttyofComctive 
Action  Managwnent  Untt  (CAMU) 
Regulations. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  CAMUs  are  subject  to 
the  requirements  of  §  264.552. 

(b)  CAMUs  that  were  approved  before 
April  22,  2002.  or  for  which 
substantially  complete  applications  (or 
equivalents)  were  submitted  to  the 
Agency  on  or  before  November  20,  2000, 
are  subject  to  the  requirements  in 

§  264.551  for  grandfathered  CAMUs; 
CAMU  waste,  activities,  and  design  will 
not  be  subject  to  the  standards  in 
§  264.552,  so  long  as  the  waste. 
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activities,  and  design  remain  within  the 
general  scope  of  the  CAMU  as  approved. 

6.  Section  264.552  is  redesignated  as 
§  264.551  and  newly  designated 
§  264.551  is  amended  by  revising  the 
section  heading  and  paragraph  (a) 
introductory  text  to  read  as  follows: 

§  264.551    Grandfathered  Corrective  Action 
IManagement  Units  (CAMUs). 

(a)  To  implement  remedies  imder 
§  264.101  or  RCRA  Section  3008(h),  or 
to  implement  remedies  at  a  permitted 
facility  that  is  not  subject  to  §  264.101, 
the  Regional  Administrator  may 
designate  an  area  at  the  facility  as  a 
corrective  action  management  unit 
under  the  requirements  in  this  section. 
Corrective  action  memagement  unit 
means  an  area  wi^in  a  facility  that  is 
used  only  for  managing  remediation 
wastes  for  implementing  corrective 
action  or  cleanup  at  the  facility.  A 
CAMU  must  be  located  within  the 
contiguous  property  under  the  control 
of  the  owner  or  operator  where  the 
wastes  to  be  managed  in  the  CAMU 
originated.  One  or  more  CAMUs  may  be 
designated  at  a  facility. 
***** 

7.  A  new  §  264.552  is  added  to  read 
as  follows: 

§264.552    Corrective  Action  Management 
Units  (CAMU). 

(a)  To  implement  remedies  imder 
§  264.101  or  RCRA  Section  3p08(h),  or 
to  implement  remedies  at  a  permitted 
facihty  that  is  not  subject  to  §  264.101, 
the  Regional  Administrator  may 
designate  an  area  at  the  facility  as  a 
corrective  action  management  imit 
under  the  requirements  in  this  section. 
Corrective  action  management  unit 
means  an  area  within  a  facility  that  is 
used  only  for  managing  CAMU-eligible 
wastes  for  implementing  corrective 
action  or  cleanup  at  the  facility.  A 
CAMU  must  be  located  within  the 
contiguous  property  under  the  control 
of  the  owner  or  operator  where  the 
wastes  to  be  managed  in  the  CAMU 
originated.  One  or  more  CAMUs  may  be 
designated  at  a  facility. 

(1)  CAMU-eligible  waste  means: 

(i)  All  solid  and  hazardous  wastes, 
and  all  media  (including  ground  water, 
surface  water,  soils,  and  sediments)  and 
debris,  that  are  managed  for 
implementing  cleanup.  As-generated 
wastes  (either  hazardous  or  non- 
hazardous)  from  ongoing  industrial 
operations  at  a  site  are  not  CAMU- 
eligible  wastes. 

(ii)  Wastes  that  would  otherwise  meet 
the. description  in  paragraph  (a)(l)(i)  of 
this  section  are  not  "CAMU-Eligible 
Wastes"  where: 


(A)  The  wastes  are  hazardous  wastes 
found  diuing  cleanup  in  intact  or 
substantially  intact  containers,  tanks,  or 
other  non-land-based  imits  found  above 
ground,  unless  the  wastes  are  first 
placed  in  the  tanks,  containers  or  non- 
land-based  units  as  part  of  cleanup,  or 
the  containers  or  tanks  are  excavated 
during  the  course  of  cleanup;  or 

(B)  The  Regional  Administrator 
exercises  the  discretion  in  paragraph 
(a)(2)  of  this  section  to  prohibit  the 
wastes  from  management  in  a  CAMU. 

(iii)  Notwithstanding  paragraph 
(a)(l)(i)  of  this  section,  where 
appropriate,  as-generated  non- 
hazardous  waste  may  be  placed  in  a 
CAMU  where  such  waste  is  being  used 
to  facilitate  treatment  or  the 
performance  of  the  CAMU. 

(2)  The  Regional  Administrator  may 
prohibit,  where  appropriate,  the 
placement  of  waste  in  a  CAMU  where 
the  Regional  Administrator  has  or 
receives  information  that  such  wastes 
have  not  been  managed  in  compliance 
with  applicable  land  disposal  treatment 
standards  of  part  268  of  this  chapter,  or 
'applicable  unit  design  requirements  of 
this  part,  or  applicable  unit  design 
requirements  of  part  265  of  this  chapter, 
or  that  non-compliance  with  other 
applicable  requirements  of  this  chapter 
likely  contributed  to  the  release  of  the 
waste. 

(3)  Prohibition  against  placing  liquids 
in  CAMUs. 

(i)  The  placement  of  bulk  or 
noncontainerized  liquid  hazardous 
waste  or  free  liquids  contained  in 
hazardous  waste  (whether  or  not 
sorbents  have  been  added)  in  any 
CAMU  is  prohibited  except  where 
placement  of  such  wastes  facilitates  the 
remedy  selected  for  the  waste. 

(ii)  The  requirements  in  §  264.314(d) 
for  placement  of  containers  holding  free 
liquids  in  landfills  apply  to  placement 
in  a  CAMU  except  where  placement 
facilitates  the  remedy  selected  for  the 
waste. 

(iii)  The  placement  of  any  liquid 
which  is  not  a  hazardous  waste  in  a 
CAMU  is  prohibited  unless  such 
placement  facilitates  the  remedy 
selected  for  the  waste  or  a 
demonstration  is  made  pursuant  to 
§  264.314(f). 

(iv)  The  absence  or  presence  of  free 
liquids  in  either  a  containerized  or  a 
bulk  waste  miist  be  determined  in 
accordance  with  §  264.314(c).  Sorbents 
used  to  treat  free  liquids  in  CAMUs 
must  meet  the  requirements  of 
§  264.314(e). 

(4)  Placement  of  CAMU-eligible 
wastes  into  or  within  a  CAMU  does  not 
constitute  land  disposal  of  hazardous 
wastes. 


(5)X!onsolidation  or  placement  of 
CAMU-eligible  wastes  into  or  within  a 
CAMU  does  not  constitute  creation  of  a 
unit  subject  to  minimum  technology 
requirements. 

(b)(1)  The  Regional  Administrator 
may  designate  a  regulated  unit  (as 
defined  in  §  264.90(a)(2)}  as  a  CAMU.  or 
may  incorporate  a  regulated  unit  into  a 
CAMU,  if: 

(i)  The  regulated  unit  is  closed  or 
closing,  meaning  it  has  begun  the 
closure  process  under  §  264.113  or 
§  265.113  of  this  chapter;  and 

(ii)  Inclusion  of  the  regulated  unit  will 
enhance  implementation  of  effective, 
protective  and  reliable  remedial  actions 
for  the  facility. 

(2)  The  subpart  F,  G,  and  H 
requirements  and  the  unit-specific 
requirements  of  this  part  264  or  part  265 
of  this  chapter  that  applied  to  the 
regulated  unit  will  continue  to  apply  to 
that  portion  of  the  CAMU  after 
incorporation  into  the  CAMU. 

(c)  The  Regional  Administrator  shall 
designate  a  CAMU  that  will  be  used  for 
storage  and/or  treatment  only  in 
accordance  with  paragraph  (f)  of  this 
section.  The  Regional  Administrator 
shall  designate  all  other  CAMUs  in 
accordance  with  the  following: 

(1)  The  CAMU  shall  facilitate  the 
implementation  of  reliable,  effective, 
protective,  and  cost-effective  remedies; 

(2)  Waste  management  activities 
associated  with  the  CAMU  shall  not 
create  unacceptable  risks  to  humans  or 
to  the  environment  resulting  from 
exposure  to  hazardous  wastes  or 
hazardous  constituents; 

(3)  The  CAMU  shall  include 
uncontaminated  areas  of  the  facility, 
only  if  including  such  areas  for  the 
purpose  of  managing  CAMU-eligible 
waste  is  more  protective  than 
management  of  such  wastes  at 
contaminated  areas  of  the  facility; 

(4)  Areas  within  the  CAMU,  where 
wastes  remain  in  place  after  closure  of 
the  CAMU.  shall  be  managed  and 
contained  so  as  to  minimize  future 
releases,  to  the  extent  practicable; 

(5)  The  CAMU  shall  expedite  the 
timing  of  remedial  activity 
implementation,  when  appropriate  and 
practicable; 

(6)  The  CAMU  shall  enable  the  use. 
when  appropriate,  of  treatment 
technologies  (including  innovative 
technologies)  to  enhance  the  long-term 
effectiveness  of  remedial  actions  by 
reducing  the  toxicity,  mobility,  ^r 
volume  of  wastes  that  will  remain  in 
place  after  closure  of  the  CAMU;  and 

(7)  The  CAMU  shall,  to  the  extent 
practicable,  minimize  the  land  area  of 
the  facility  upon  which  wastes  will 
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remain  in  place  after  closure  of  the 
CAMU. 

(d)  The  owner/operator  shall  provide 
sufficient  information  to  enable  the 
Regional  Administrator  to  designate  a 
CAMU  in  accordance  with  the  criteria 
in  this  section.  This  must  include, 
unless  not  reasonably  available, 
information  on: 

(1)  The  origin  of  the  waste  and  how 

it  was  subsequently  managed  (including 
a  description  of  the  timing  and 
circumstances  surroimding  the  disposal 
and/or  release); 

(2)  Whether  the  waste  was  listed  or 
identified  as  hazardous  at  the  time  of 
disposal  and/or  release;  and 

(3^Whether  the  disposal  and/or 
release  of  the  waste  occiured  before  or 
after  the  land  disposal  requirements  of 
part  268  of  this  chapter  were  in  effect 
for  the  waste  listing  or  characteristic. 

(e)  The  Regional  Administrator  shall 
specify,  in  the  permit  or  order, 
requirements  for  CAMUs  to  include  the 
following: 

(1)  The  areal  configuration  of  the 
CAMU. 

(2)  Except  as  provided  in  paragraph 
(g)  of  this  section,  requirements  for 
CAMU-eligible  waste  management  to 
include  the  specification  of  applicable 
design,  operation,  treatment  and  closure 
requirements. 

(3)  Minimum  design  requirements. 
CAMUs,  except  as  provided  in 
paragraph  (f)  of  this  section,  into  which 
wastes  are  placed  must  be  designed  in 
accordance  with  the  following: 

(i)  Unless  the  Regional  Administrator 
approves  alternate  requirements  under 
paragraph  (e)(3)(ii)  of  this  section, 
CAMUs  that  consist  of  new, 
replacement,  or  laterally  expanded  imits 
must  include  a  composite  liner  and  a 
leachate  colliection  system  that  is 
designed  and  constructed  to  maintain 
less  than  a  30-cm  depth  of  leachate  over 
the  liner.  For  purposes  of  this  section, 
composite  liner  means  a  system 
consisting  of  tWo  components;  the 
upper  component  must  consist  of  a 
minimum  30-mil  flexible  membrane 
liner  (FML),  and  the  lower  component 
must  consist  of  at  least  a  two-foot  layer 
of  compacted  soil  with  a  hydraulic 
conductivity  of  no  more  than  1x10-7 
cm/sec.  FML  components  consisting  of 
high  density  polyethylene  (HOPE)  must 
be  at  least  60  mil  thick.  The  FML 
component  must  be  installed  in  direct 
and  uniform  contact  with  the 
compacted  soil  component; 

(ii)  Alternate  requirements.  The 
Regional  Administrator  may  approve 
alternate  requirements  if: 

(A)  The  Regional  Administrator  finds 
that  alternate  design  and  operating 
practices,  together  with  location 


characteristics,  will  prevent  the 
migration  of  any  hazardous  constituents 
into  the  ground  water  or  surface  water 
at  least  as  effectively  as  the  liner  and 
leachate  collection  systems  in  paragraph 
(e)(3)(i)  of  this  section;  or 

(B)  The  CAMU  is  to  be  established  in 
an  cuea  with  existing  significant  levels 
of  contamination,  and  the  Regional 
Administrator  finds  that  an  alternative 
design,  including  a  design  that  does  not 
include  a  liner,  would  prevent 
migration  from  the  imit  that  would 
exceed  long-term  remedial  goals. 

(4)  Minimum  treatment  requirements: 
Unless  the  wastes  will  be  placed  in  a 
CAMU  for  storage  and/or  treatment  only 
in  accordance  with  paragraph  (f)  of  this 
section,  CAMU-eligible  wastes  that, 
absent  this  section,  would  be  subject  to 
the  treatment  requirements  of  part  268 
of  this  chapter,  and  that  the  Regional 
Administrator  determines  contain 
principal  hazardous  constituents  must 
be  treated  to  the  standards  specified  in 
paragraph  (e)(4)(iii)  of  this  section. 

(i)  Principal  hazardous  constituents 
are  those  constituents  that  the  Regional 
Administrator  determines  pose  a  risk  to 
human  health  and  the  environment 
substantially  higher  than  the  cleanup 
levels  or  goals  at  the  site. 

(A)  In  general,  the  Regional 
Administrator  will  designate  as 
principal  hazardous  constituents: 

(1)  Carcinogens  that  pose  a  potential 
direct  risk  from  ingestion  or  inhalation 
at  the  site  at  or  above  10  ~  3;  and 

(2)  Non-carcinogens  that  pose  a 
potential  direct  risk  from  ingestion  or 
inhalation  at  the  site  an  order  of 
magnitude  or  greater  over  their 
reference  dose. 

(B)  The  Regional  Administrator  will 
also  designate  constituents  as  principal 
hazardous  constituents,  where 
appropriate,  when  risks  to  human 
health  and  the  environment  posed  by 
the  potential  migration  of  constituents 
in  wastes  to  ground  water  are 
substantially  higher  than  cleanup  levels 
or  goals  at  the  site;  when  making  such 

a  designation,  the  Regional 
Administrator  may  consider  such 
factors  as  constituent  concentrations, 
and  fate  and  transport  characteristics 
under  site  conditions. 

(C)  The  Regional  Administrator  may 
also  designate  other  constituents  as 
principal  hazardous  constituents  that 
the  Regional  Administrator  determines 
pose  a  risk  to  hiunan  health  and  the 
environment  substantially  higher  than 
the  cleanup  levels  or  goals  at  the  site. 

(ii)  In  determining  which  constituents 
are  "principal  hazardous  constituents," 
the  Regional  Administrator  must 
consider  all  constituents  which,  absent 
this  section,  would  be  subject  to  the 


treatment  requirements  in  40  CFR  part 
268. 

(iii)  Waste  that  the  Regional 
Administrator  determines  contains 
principal  hazardous  constituents  must 
meet  treatment  standards  determined  in 
accordance  with  paragraph  (e)(4)(iv)  or 
(e)(4)(v)  of  this  section: 

(iv)  Treatment  standards  for  wastes 
placed  in  CAMUs. 

(A)  For  non-metals,  treatment  must 
achieve  90  percent  reduction  in  total 
principal  hazardous  constituent 
concentrations,  except  as  provided  by 
paragraph  (e)(4)(iv)(C)  of  Uiis  section. 

(B)  For  metals,  treatment  must 
achieve  90  percent  reduction  in 
principal  hazardous  constituent 
concentrations  as  measured  in  leachate 
from  the  treated  waste  ^r  media  (tested 
according  to  the  TCLP)  or  90  percent 
reduction  in  total  constituent 
concentrations  (when  a  metal  removal 
treatment  technology  is  used),  except  as 
provided  by  paragraph  (e)(4)(iv)(C)  of 
this  section. 

(C)  When  treatment  of  any  principal 
hazardous  constituent  to  a  90  percent 
reduction  standard  would  result  in  a 
concentration  less  than  10  times  the 
Universal  Treatment  Standard  for  that 
constituent,  treatment  to  achieve 
constituent  concentrations  less  than  10 
times  the  Universal  Treatment  Standard 
is  not  required.  Universal  Treatment 
Standards  are  identified  in  §  268.48 
Table  UTS  of  this  chapter. 

(D)  For  waste  exhibiting  the 
hazardous  characteristic  of  ignitability, 
corrosivity  or  reactivity,  the  waste  must 
also  be  treated  to  eliminate  these 
characteristics. 

(E)  For  debris,  the  debris  must  be 
treated  in  accordance  with  §  268.45  of 
this  chapter,  or  by  methods  or  to  levels 
established  under  paragraphs 
(e)(4)(iv)(A)  through  (D)  or  paragraph 
{e)(4)(v)  of  this  section,  whichever  the 
Regional  Administrator  determines  is 
appropriate. 

(F)  Alternatives  to  TCLP.  For  metal 
bearing  wastes  for  which  metals 
removal  treatment  is  not  used,  the 
Regional  Administrator  may  specify  a 
leaching  test  other  than  the  TCLP 
(SW846  Method  1311.  40  CFR 
260.11(11))  to  measure  treatment 
effectiveness,  provided  the  Regional 
Administrator  determines  that  an 
alternative  leach  testing  protocol  is 
appropriate  for  use,  and  that  the 
alternative  more  accinately  reflects 
conditions  at  the  site  that  affect 
leaching. 

(v)  Adjusted  standards.  The  Regional 
Administrator  may  adjust  the  treatment 
level  or  method  in  paragraph  (e)(4)(iv) 
of  this  section  to  a  highra*  or  lower  level, 
based  on  one  or  more  of  the  following 
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iactors,  as  appropriate.  The  adjusted 
level  or  meUiod  must  be  protective  of 
human  health  and  the  environment: 

(A)  The  technical  impracticability  of 
treatment  to  the  levels  or  by  the 
methods  in  paragraph  (e)(4)(iv)  of  this 
section; 

(B)  The  levels  Or  methods  in 
paragraph  (e)(4)(iv)  of  this  section 
would  result  in  concentrations  of 
principal  hazardous  constituents  (PHCs) 
that  are  significantly  above  or  below 
cleanup  standards  applicable  to  the  site 
(established  either  site-specifically,  or 
promulgated  under  state  or  federsd  law); 

(C)  The  views  of  the  affected  local 
community  on  the  treatment  levels  or 
methods  in  paragraph  (e)(4)(iv)  of  this 
section  as  applied  at  the  site,  and,  for 
treatment  levels,  the  treatment  methods 
necessary  to  achieve  these  levels; 

(D)  The  short-term  risks  presented  by 
the  on-site  treatment  method  necessary 
to  achieve  the  levels  or  treatment 
methods  in  paragraph  (e)(4)(iv)  of  this 
section; 

(E)  The  long-term  protection  offered 
by  the  engineering  design  of  the  CAMU 
and  related  engineering  controls: 

(1)  Where  the  treatment  standards  in 
paragraph  (e)(4)(iv)  of  this  section  are 
substantially  met  and  the  principal 
hazardous  constituents  in  the  waste  or 
residuals  are  of  very  low  mobility;  or 

(2)  Where  cost-effective  treatment  has 
been  used  and  the  CAMU  meets  the 
Subtitle  C  liner  and- leachate  collection 
requirements  for  new  land  disposal 
units  at  §  264.301(c)  and  (d);  or 

(3)  Where,  after  review  of  appropriate 
treatment  technologies,  the  Regional 
Administrator  determines  that  cost- 
effective  treatment  is  not  reasonably 
available,  and  the  CAMU  meets  the 
Subtitle  C  liner  and  leachate  collection 
requirements  for  new  land  disposal 
units  at  §  264.301(c)  and  (d);  or 

(4)  Where  cost-effective  treatment  has 
been  used  and  the  principal  hazardous 
constituents  in  the  treated  wastes  are  of 
very  low  mobility;  or 

(5)  Where,  after  review  of  appropriate 
treatment  technologies,  the  Regional 
Administrator  determines  that  cost- 
effective  treatment  is  not  reasonably 
available,  the  principal  hazardous     ' 
constituents  in  the  wastes  are  of  very 
low  mobility,  and  either  the  CAMU 
meets  or  exceeds  the  liner  standards  for 
new,  replacement,  or  laterally  expanded 
CAMUs  in  paragraphs  {e)(3)(i)  and  (ii)  of 
this  section,  or  the  CAMU  provides 
substantially  equivalent  or  greater 
protection. 

(vi)  The  treatment  required  by  the 
treatment  standards  must  be  completed 
prior  to,  or  within  a  reasonable  time 
after,  placement  in  the  CAMU. 


(vii)  For  the  purpose  of  determining 
whether  wastes  placed  in  CAMUs  have 
met  site-specific  treatment  standards, 
the  Regional  Administrator  may,  as 
appropriate,  specify  a  subset  of  the 
principal  hazardous  constituents  in  the 
waste  as  analytical  surrogates  for 
determining  whether  treatment 
standards  ha'''8  been  met  for  other 
principal  hazardous  constituents.  This 
specification  will  be  based  on  the  degree 
of  difficulty  of  treatment  and  analysis  of 
constituents  with  similar  treatment 
properties. 

(5)  Except  as  provided  in  paragraph  (f) 
of  this  section,  requirements  for  groiuid 
water  monitoring  and  corrective  action 
that  are  sufficient  to: 

(i)  Continue  to  detect  and  to 
characterize  the  nature,  extent, 
concentration,  direction,  and  movement 
of  existing  releases  of  hazardous 
constituents  in  ground  water  from 
soiutes  located  within  the  CAMU;  and 

(ii)  Detect  and  subsequently 
characterize  releases  of  hazardous 
constituents  to  groimd  water  that  may 
occvu  from  areas  of  the  CAMU  in  which 
wastes  will  remain  in  place  after  closure 
of  the  CAMU;  and 

(iii)  Require  notification  to  the 
Regional  Administrator  and  corrective 
action  as  necessary  to  protect  human 
health  and  the  enviromnent  for  releases 
to  ground  water  from  the  CAMU. 

(6)  Except  as  provided  in  paragraph  (f) 
of  this  section,  closure  and  post-closure 
requirements: 

(i)  Closure  of  corrective  action 
management  units  shall: 

(A)  Minimize  the  need  for  further 
maintenance;  and 

(B)  Control,  minimize,  or  eliminate,  to 
the  extent  necessary  to  protect  human 
health  and  the  environment,  for  areas 
where  wastes  remain  in  place,  post- 
closure  escape  of  hazardous  wastes, 
hazardous  constituents,  leachate, 
contaminated  runoff,  or  hazardous 
waste  decomposition  products  to  the 
ground,  to  surface  waters,  or  to  the 
atmosphere. 

(ii)  Requirements  for  closure  of 
CAMUs  shall  include  the  following,  as 
appropriate  and  as  deemed  necessary  by 
the  Regional  Administrator  for  a  given 
CAMU: 

(A)  Requirements  for  excavation, 
removal,  treatment  or  containment  of 
wastes;  and 

(B)  Requirements  for  removal  and 
decontamination  of  equipment,  devices, 
and  structines  used  in  CAMU-eligible 
waste  management  activities  within  the 
CAMU. 

(iii)  In  establishing  specific  closure 
requirements  for  CAMUs  imder 
paragraph  (e)  of  this  section,  the 


Regional  Administrator  shall  consider 
the  following  factors: 

(A)  CAMU  characteristics; 

(B)  Volume  of  wastes  which  remain  in 
place  after  closure; 

(C)  Potential  for  releases  from  the 
CAMU; 

(D)  Physical  and  chemical 
characteristics  of  the  waste; 

(E)  Hydrological  and  other  relevant 
environmental  conditions  at  the  facility 
which  may  influence  the  migration  of 
any  potential  or  actual  releases;  and 

(F)  Potential  for  exposure  of  humans 
and  environmental  receptors  if  releases 
were  to  occur  from  the  CAMU. 

(iv)  Cap  requirements: 

(A)  At  final  closure  of  the  CAMU.  for 
areas  in  which  wastes  will  remain  after 
closure  of  the  CAMU,  with  constituent 
concentrations  at  or  above  remedial 
levels  or  goals  applicable  to  the  site,  the 
owner  or  opverator  must  cover  the 
CAMU  with  a  final  cover  designed  and 
constructed  to  meet  the  following 
performance  criteria,  except  as  provided 
in  paragraph  (e)(6)(iv)(B)  of  this  section: 

(1)  Provide  long-term  minimization  of 
migration  of  liquids  through  the  closed 
unit; 

(2)  Function  with  minimum 
maintenance; 

(3)  Promote  drainage  and  minimize 
erosion  or  abrasion  of  the  cover; 

(4)  Accommodate  settling  and 
subsidence  so  that  the  cover's  integrity 
is  maintained;  and 

(5)  Have  a  permeability  less  than  or 
equal  to  the  permeability  of  any  bottom 
liner  system  or  natural  subsoils  present. 

(B)  The  Regional  Administrator  may 
determine  that  modifications  to 
paragraph  (e)(6)(iv)(A)  of  this  section  are 
needed  to  facilitate  treatment  or  the 
performance  of  the  CAMU  (e.g.,  to 
promote  biodegradation). 

(v)  Post-closure  requirements  as 
necessary  to  protect  human  health  and 
the  environment,  to  include,  for  areas 
where  wastes  will  remain  in  place 
monitoring  and  maintenance  activities, 
and  the  ft^uency  with  which  such 
activities  shall  be  performed  to  ensure 
the  integrity  of  any  cap,  final  cover,  or 
other  containment  system. 

(f)  CAMUs  used  for  storage  and/or 
treatment  only  are  CAMUs  in  which 
wastes  will  not  remain  after  closure. 
Such  CAMUs  must  be  designated  in 
accordance  with  all  of  the  requirements 
of  this  section,  except  as  follows. 

(1)  CAMUs  that  are  used  for  storage 
and/or  treatmMit  only  and  that  operate 
in  accordance  with  the  time  limits 
established  in  the  staging  pile 
regulations  at  §264.554(d)(l)(iii).  (h). 
and  (i)  are  subject  to  the  requirements 
for  staging  piles  at  §  264.554(d)(l)(i)  and 
(ii),  §  264.554(d)(2),  §  264.554(e)  and  (f). 
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and  §  264.554(j)  and  (k)  in  lieu  of  the 
performance  standards  and 
requirements  for  CAMUs  in  this  section 
at  paragraphs  (c)  and  {e)(3)  through  (6). 

,  (2)  CAMUs  that  are  used  for  storage 
and/or  treatment  only  and  that  do  not 
operate  in  accordance  with  the  time 
limits  established  in  the  staging  pile 
regulations  at  §264.554(d)(l)(iii],  (h), 
and  (i): 

(i)  Must  operate  in  accordance  with  a 
time  limit,  established  by  the  Regional 
Administrator,  that  is  no  longer  than 
necessary  to  achieve  a  timely  remedy 
selected  for  the  waste,  and 

(ii)  Are  subject  to  the  requirements  for 
staging  piles  at  §  264.554(d)(l)(i)  and 
(ii).  §  264.554(d)(2),  §  264.554(e)  and  (f), 
and  §  264.554(j)  and  (k)  in  lieu  of  the 
performance  standards  and 
requirements  for  CAMUs  in  this  section 
at  paragraphs  (c)  and  (e)(4)  and  (6). 

(gi  CAMUs  into  which  wastes  are 
placed  where  all  wastes  have     , 
constituent  levels  at  or  below  remedial 
levels  or  goals  applicable  to  the  site  do 
not  have  to  comply  with  the 
requirements  for  liners  at  peuagraph 
(e)(3)(i)  of  this  section,  caps  at 
paragraph  (e)(6)(iv)  of  this  section, 
groimd  water  monitoring  reqiiirements 
at  paragraph  (e)(5)  of  this  section  or,  for 
treatment  and/or  storage-only  CAMUs, 
the  design  standards  at  paragraph  (f)  of 
this  section. 

(h)  The  Regional  Administrator  shall 
provide  public  notice  and  a  reasonable 
opportunity  for  public  comment  before 
designating  a  CAMU.  Such  notice  shall 
include  the  rationale  for  any  proposed 
adjustments  under  paragraph  (e)(4)(v)  of 
this  section  to  the  treatment  standards 
injparagraph  (e)(4)(iv)  of  this  section. 

U)  Notwithstanding  any  other 
provision  of  this  section,  the  Regional 
Administrator  may  impose  additional 
requirements  as  necessary  to  protect 
hiunan  health  and  the  environment. 

(j)  Incorporation  of  a  CAMU  into  an 
existing  permit  must  be  approved  by  the 
Regional  Administrator  according  to  the 
procedures  for  Agency-initiated  permit 
modifications  under  §  270.41  of  this 
chapter,  or  according  to  the  permit 
modification  procedures  of  §  270.42  of 
this  chapter. 

(k)  The  designation  of  a  CAMU  does 
not  change  EPA's  existing  authority  to 
address  clean-up  levels,  media-specific 
points  of  compliance  to  be  applied  to 
remediation  at  a  facility,  or  other 
remedy  selection  decisions. 

8.  Section  264.554  is  amended  by 
adding  (a)(1)  and  adding  and  reserving 
(a)  (2)  to  read  as  follows: 


1 264.554    SISQin9  pilM. 

•         •         •         *         • 

(a)  *  •  * 


(1)  For  the  purposes  of  this  section, 
storage  includes  mixing,  sizing, 
blending,  or  other  similar  physical 
operations  as  long  as  they  are  intended 
to  prepare  the  wastes  for  subsequent 
management  or  treatment. 

(2)  [Reserved] 
***** 

9.  Section  264.555  is  added  to  Subpart 
S  to  read  as  follows: 

§264.555  Disposal  of  CAMU-eligible 
wastes  in  permitted  hazardous  waste 
landfills. 

(a)  The  Regional  Administrator  with 
regulatory  oversight  at  the  location 
where  the  cleanup  is  taking  place  may 
approve  placement  of  CAMU-eligible 
wastes  in  hazardous  waste  landfills  not 
located  at  the  site  from  which  the  waste 
originated,  without  the  wastes  meeting 
the  requirements  of  RCRA  40  CFR  part 
268,  if  the  conditions  in  paragraphs 
(a)(1)  through  (3)  of  this  section  are  met: 

(1)  The  waste  meets  the  definition  of 
CAMU-eligible  waste  in  §  264.552(a)(1) 
and  (2). 

(2)  The  Regional  Administrator  with 
regulatory  oversight  at  the  location 
where  the  cleanup  is  taking  place 
identifies  principal  hazardous 
constitutes  in  such  waste,  in  accordance 
with  §  264.552(e)(4)(i)  and  (ii),  and 
requires  that  such  principal  hazardous 
constituents  are  treated  to  any  of  the 
following  standards  specified  for 
CAMU-eligible  wastes: 

(i)  The  treatment  standards  imder 
§  264.552(e)(4){iv);  or 

(ii)  Treatment  standards  adjusted  in 
accordance  with  §  264.552(e)(4)(v)(A), 
(C),  (D)  or  (E)(1);  or 

(iii)  Treatment  standards  adjusted  in 
accordance  with  §  264.552(e)(4)(v)(E)(2), 
where  treatment  has  been  used  and  that 
treatment  significantly  reduces  the 
toxicity  or  mobility  of  the  principal 
hazardous  constituents  in  the  waste, 
minimizing  the  short-term  and  long- 
term  threat  posed  by  the  waste, 
including  the  threat  at  the  remediation 
site. 

(3)  The  landfill  receiving  the  CAMU- 
eligible  waste  must  have  a  RCRA 
hazardous  waste  permit,  meet  the 
requirements  for  new  landfills  in 
Subpart  N  of  this  part,  and  be 
authorized  to  accept  CAMU-eligible 
wastes;  for  the  purposes  of  this 
requirement,  "permit"  does  not  include 
interim  status. 

(b)  The  person  seeking  approval  shall 
provide  sufficient  information  to  enable 
the  Regional  Administrator  with 
regulatory  oversight  at  the  location 
where  the  cleanup  is  taking  place  to 
approve  placement  of  CAMU-eligible 
waste  in  accordance  with  paragraph  (a) 
of  this  section.  Information  required  by 


§  264.552(d)(1)  through  (3)  for  CAMU 
applications  must  be  provided,  unless 
not  reasonably  available. 

(c)  The  Regional  Administrator  with 
regulatory  oversight  at  the  location 
where  the  cleanup  is  taking  place  shall 
provide  public  notice  and  a  reasonable 
opportunity  for  public  comment  before 
approving  CAMU  eligible  waste  for 
placement  in  an  off-site  permitted 
hazardous  waste  landfill,  consistent 
with  the  requirements  for  CAMU 
approval  at  §  264.552(h).  The  approval 
must  be  specific  to  a  single  remediation. 

(d)  Applicable  hazardous  waste 
management  requirements  in  this  part, 
including  recordkeeping  requirements 
to  demonstrate  compliance  with 
treatment  standards  approved  under 
this  section,  for  CAMU-eligible  waste 
must  be  incorporated  into  the  receiving 
facility  permit  through  permit  issuance 
or  a  permit  modification,  providing 
notice  and  an  opportimity  for  conunent 
and  a  hearing.  Notwithstanding  40  CFR 
270.4(a),  a  landfill  may  not  receive 
hazardous  CAMU-eligible  waste  under 
this  section  unless  its  permit 
specifically  authorizes  receipt  of  such 
waste. 

(e)  For  each  remediation,  CAMU- 
eligible  waste  may  not  be  placed  in  an 
off-site  landfill  authorized  to  receive 
CAMU-eligible  waste  in  accordance 
with  paragraph  (d)  of  this  section  imtil 
the  following  additional  conditions 
have  been  met: 

(1)  The  landfill  owner/operator 
notifies  the  Regional  Administrator 
responsible  for  oversi^t  of  the  landfill 
and  persons  on  the  facility  mailing  list, 
maintained  in  accordance  with  40  CFR 
124.10(c)(l)(ix),  of  his  or  her  intent  to 
receive  CAMU-eligible  waste  in 
accordance  with  this  section;  the  notice 
must  identify  the  soince  of  the 
remediation  waste,  the  principal 
hazardous  constituents  in  the  waste, 
and  treatment  requirements. 

(2)  Persons  on  the  facility  mailing  list 
may  provide  comments,  including 
objections  to  the  receipt  of  the  CAMU- 
eligible  waste,  to  the  Regional 
Administrator  within  15  days  of 
notification. 

(3)  The  Regional- Administrator  may 
object  to  the  placement  of  the  CAMU- 
eligible  waste  in  the  landfill  within  30 
days  of  notification;  the  Regional 
Administrator  may  extend  the  review 
period  an  additional  30  days  because  of 
public  concerns  or  insufficient 
information. 

(4)  CAMU-eligible  wastes  may  not  be 
placed  in  the  landfill  until  the  Regional 
Administrator  has  notified  the  facility 
owner/operator  that  he  or  she  does  not 
object  to  its  placement. 
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(5)  If  the  Regional  Administrator 
objects  to  the  placement  or  does  not 
notify  the  facility  owner/operator  that 
he  or  she  has  chosen  not  to  object,  the 
facility  may  not  receive  the  waste, 
notwithstanding  40  CFR  270.4(a).  imtil 
the  objection  has  been  resolved,  or  the 
owner/operator  obtains  a  permit 
modification  in  accordance  with  the 
procedures  of  §  270.42  specifically 
authorizing  receipt  of  the  waste. 

(6)  As  part  of  the  permit  issuance  or 
permit  modification  process  of 
paragraph  (d)  of  this  section,  the 
Regional  Administrator  may  modify, 
reduce,  or  eliminate  the  notification 


apply  to  specific  categories  of  CAMU- 
eligible  waste,  based  on  miminal  risk. 

(f)  Generators  of  CAMU-eligible 
wastes  sent  off-site  to  a  hazardous.waste 
landfill  under  this  section  must  comply 
with  the  requirements  of  40  CFR 
26B.7(a)(4);  off-site  facilities  treating 
CAMU-eligible  wastes  to  comply  with 
this  section  must  comply  with  the 
requirements  of  §  268.7(b)(4),  except 
that  the  certification  must  be  with  . 
respect-to  the  treatment  requirements  of 
paragraph  (a)(2)  of  this  section. 

(g)  For  the  purposes  of  this  section 
only.the  "design  of  the  CAMU"  in  40 
CFR  264.552(e)(4)(v)(E)  means  design  of 
the  permitted  Subtitle  C  landfill. 


requirements  of  this  paragraph  as  they 

Table  1.— Regulations  Implementing  the  Hazardous  and  Solid 


PART  271— REQUIREMENTS  FOR 
AUTHORIZATION  OF  STATE 
HAZARDOUS  WASTE  PROGRAMS 

10.  The  authority  citation  for  Part  271 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  9605. 6912(2),  and 
6926. 

11.  Section  271. l(j)  is  amended  by 
adding  the  following  entry  to  Table  1  in 
chronological  order  by  date  of 
publication  in  the  Federal  Register,  to 
read  as  follows: 

§  271 .1    Purpose  and  scops. 

(j).  *  * 

Waste  amendments  of  1984 


Promulgation  date 


Title  ot  Regulation 


Federal  Register 
reference 


Effective  date 


January  22,  2002 


CoHBCtive  Action (PR  pages 

Management  Unit numt)ers] 

Standards 

Amendments 


April  22,  2002. 


12.  Section  271.24  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§271.24    Interim  autttorizatkMi  under 
section  3006(g)  of  RCRA. 

***** 

(c)  Interim  authorization  pursuant  to 
this  section  expires  on  January  1,  2003, 
except  that  interim  authorization  for  the 
revised  Corrective  Action  Management 
Unit  rule  (except  40  CFR  264.555) 
promulgated  on  January  22,  2002  and 
cited  in  Table  1  in  §271.1  expires  on 
August  30,  2004  if  the  State  has  not 
submitted  an  application  for  final 
authorization. 


13.  A  new  §  271 .27  is  added  to 
Subpart  A  to  read  as  follows: 

§  271 .27    Interim  auttiorization-by-rule  for 
the  revised  Corrective  Action  Management 
Unit  rule. 

(a)  States  shall  be  deemed  to  have 
interim  authorization  pinsuant  to 
section  3006(g)  of  RCRA  for  the  revised 
Corrective  Action  Management  Unit 
rule  if: 

(1)  The  State  has  been  granted  final 
authorization  pursuant  to  section 
3006(b)  of  RCRA  for  the  regulation 
entitled  "Corrective  Action  Management 
Units  and  Temporary  Units,"  February 


16. 1993  and  cited  in  Table  1  in  §271.1; 
and 

(2)  The  State  notifies  the  Regional 
Administrator  by  March  25.  2002  that 
the  State  intends  to  and  is  able  to  use 
the  revised  Corrective  Action 
Management  Unit  Standards  rule  as 
guidance. 

(b)  Interim  authorization  pinsuant  to 
this  section  expires  on  August  30,  2004 
if  the  State  has  not  submitted  an 
application  for  final  authorization. 
[FR  Doc.  02-4  Filed  1-18-02;  8:45  am) 
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Presidential  Documents 


Tide  3— 

The  President 


Notice  of  January  18,  2002 

Continuation  of  the  National  Emergency  With  Respect  to 
Terrorists  who  Threaten  To  Disrupt  the  Middle  East  Peace 

Process 


On  January  23,  1995,  by  Executive  Order  12947,  the  President  declared 
a  national  emergency  pursuant  to  the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1706)  to  deal  with  the  unusual  and  extraordinary 
threat  to  the  national  security,  foreign  policy,  and  economy  of  the  United 
States  posed  by  grave  acts  of  violence  committed  by  foreign  terrorists  who 
threaten  to  disrupt  the  Middle  East  peace  process.  On  August  20,  1998, 
by  Executive  Order  13099,  the  President  identified  four  additional  persons, 
including  Usama  bin  Laden,  who  threaten  to  disrupt  the  Middle  East  peace 
process. 

Because  these  terrorist  activities  continue  to  threaten  the  Middle  East  peace 
process  and  continue  to  pose  an  unusual  and  extraordinary  threat  to  the 
national  security,  foreign  policy,  and  economy  of  the  United  States,  the 
national  emergency  declared  on  January  23,  1995,  as  expanded  on  August 
20,  1998,  and  the  measures  adopted  on  those  dates  to  deal  with  that  emer- 
gency, must  continue  in  effect  beyond  January  23,  2002.  Therefore,  in  accord- 
ance with  section  202(d)  of  the  National  Emergencies  Act  (50  U.S.C.  1622(d)), 
I  am  continuing  for  1  year  the  national  emergency  with  respect  to  foreign 
terrorists  who  threaten  to  disrupt  the  Middle  East  peace  process. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 


(FR  Doc.  02-1727 

Filed  1-18-02;  10:57  am] 
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REMINDERS  , 

The  items  in  this  list  were  J 
edtorially  compiled  as  an  aid 
to  Federal  Register  users. 
Irxdusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JANUARY  22. 
2002 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Swine;  interstate  movement 
within  production  system; 
put)iished  12-20-01 
Ptant-related  quarantine, 
foreign: 

Nursey  stocit,  plants,  roots, 
bulbs,  seeds,  and  other 
plant  products,  imports; 
phytosanitaiy  certificates; 
published  8-31-01 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste: 
Solid  waste  disposal 
facilities  and  municipal 
solid  waste  landfills; 
residential  lead-based 
paint  waste  disposal; 
published  10-23-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Federal-State  Joint  Board 
on  Universal  Service — 
Rural  high-cost  urwersal 
service;  Multi- 
Association  Group  plan; 
correction;  put)iished 
12-21-01 
Radio  stations;  table  of 
assignments: 
California;  published  12-26- 

01 
Kentucky;  published  12-27- 
01 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Food  for  human  consumption: 
Beverages- 
Fruit  and  vegetable  juices 
and  juice  products; 
HACCP  procedures  for 
safe  and  sanitary 
processing  and 
importing;  published  1|- 
19-01 
INTERIOR  DEPARTMENT 
Land  Management  Bureau 
Minerals  management: 


Mineral  materials  disposal; 
sales;  free  use 
Correction;  published  12- 
6-01 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Privacy  Act;  implementation; 

published  12-20-01 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Credit  unions: 
Definitions  and  technical 
corrections;  put)lished  12- 
20-01 
Organization  and 
operations — 
Compensation;  definition 
amended;  published  12- 
20-01 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Offshore  supply  vessels: 
Alternative  compliance 
program;  incorporation; 
published  10-23-01 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Airbus;  published  1-22-02 
Turtx>meca  S.A.;  published 
1-7-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Grain  Inspection,  Packers 
and  Stockyards 
Administration 
Fees: 
Official  inspection  and 
weighing  services; 
comments  due  by  2-1-02; 
published  1-2-02  [FR  01- 
32154] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economk: 
Zone — 

American  Fisheries  Act; 
implementation; 
comments  due  by  1-31- 
02;  published  12-17-01 
[FR  01-30385] 
Bering  Sea  and  Aleutian 
IslarKls  groundfish,  etc.; 
comments  due  by  1-28- 
02:  published  11-27-01 
[FR  01-29496] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 


Public  utility  filing 
requirements;  comments 
due  by  1-28-02;  published 
12-28-01  (FR  01-32005] 
Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 
Business  practne 
standards;  comments 
due  by  2-1-02; 
published  1-2-02  [FR 
01-32004] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatton 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
-  Various  States;  comments 
due  by  1-28-02;  published 
12-28-01  [FR  01-31943] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Various  States;  comments 

due  by  1-28-02;  published 

12-28-01  [FR  01-31944] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

1-30-02;  published  12-31- 

01  [FR  01-32104] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatidn 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

2-1-02;  published  1-2-02 

[FR  01-32098] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

2-1-02;  published  1-2-02 

[FR  01-32099] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkm 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comnrients  due  by 

2-1-02;  pubKshed  1-2-02 

[FR  01-32100] 
Electronk:  reporting 
establishment;  electronic 
records;  comments  due  by 


1-2&02;  published  11-28-01 
[FR  01-29551] 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects — 
Maplewood  and  King 
George  Landfills;  VA; 
comments  due  by  1-28- 
02;  published  12-28-01 
[FR  01-31939] 

FEDERAL 

communk;ations 
commission 

Common  carrier  services: 
Local  telecommunications 
maritets;  competitive 
networks  promotion; 
comments  due  by  2-1-02; 
published  12-14-01  [FR 
01-30867] 
Digital  television  stations;  table 
of  assignment: 
Indiana;  comments  due  by 
1-28-02;  published  12-21- 
01  [FR  01-31458] 
Digital  television  stattons;  table 
of  assignments: 
Texas;  comnoents  dde  by  1- 
28-02;  published  12-Ib-01 
[FR  01-30390] 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulatkin 

Z): 

Official  staff  commentary; 
amendments;  comments 
due  by  2-1-02;  published 
12-13-01  [FR  01-30781] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
MedteaM  ServkMS 

MedKare  and  MedicakJ: 
Physicians'  refen'als  to 
health  care  entities  with 
whKh  tfiey  have  financial 
relationships 
Effective  date  partially 
delayed;  comments  due 
by  2-1-02;  published 
12-3-01  [FR  01-29904] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Standards  and  certifk^atkm: 
Latx>ratory  requirements— 
MedKare,  medk:akl,  and 
CLIA  programs; 
Qualificatkm 
requirements  for 
laboratory  directors 
performing  high 
complexity  testing; 
comments  due  by  1-28- 
02;  published  12-28-01 
[FR  01-31722] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  k)an  programs: 
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FHA  single  family  appraiser 
roster;  appraiser 
qualifications  for 
placement;  comments  due 
by  1-29-02;  published  11- 
30-01  [FR  01-29681] 
Uniform  Financial  Reporting 
Standards;  additional 
entity  filing  requirements; 
comments  due  by  1-29- 
02;  published  11-30-01 
[FR  01-29680] 
Correction;  comments  due 
by  1-29-02;  published 
12-18-01  [FR  01-31049] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Critical  habitat  designation — 
Piping  plover;  northern 
Great  Plains  breeding 
population;  comments 
due  by  1-28-02; 
published  12-28-01  [FR 
01-31586] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Shipyard  safety  and  health 
standards: 

Fire  Protection  for  Shipyard 
Employment  Negotiated 
Rulemaking  Advisory 
Committee;  meeting; 
comments  due  by  1-31- 
02;  published  1-22-02  [FR 
02-01589] 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  arbitration  royalty 
panel  rules  and  procedures: 
Mechanical  and  digital 
phonorecord  delivery 
compulsory  license; 
comments  due  by  1-28- 
02;  published  12-14-01 
[FR  01-30931] 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Spouse  applnation  for 
annuity  or  lump  sum  filed 
simultar>eously  with 
employee's  application  for 
disability  annuity; 
comments  due  by  1-28- 
02;  published  11-29-01 
[FR  01-29429] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Custody  of  investment 
company  assets  with  a 


securities  depository; 
comments  due  by  1-31- 
02;  published  11-21-01 
[FR  01-29021] 

SOCIAL  SECURITY 

ADMINISTRATION 

Social  security  benefits: 
Hematological  disorders  and 
malignant  neoplastic 
diseases;  medical  criteria 
evaluation;  comments  due 
by  1-28-02;  published  11- 
27-01  [FR  01-29224] 

TRANSPORTATK)N 

DEPARTMENT 

Coast  Guard 

Vessel  documention  and 
measurement: 
Lease-financing  for  vessels 
engaged  in  coastwise 
trade;  comments  due  by 
1-28-02;  published  12-14- 
01  [FR  01-30838] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Aircraft: 
Repair  stations;  comments 
due  by  1-29-02;  published 
11-30-01  [FR  01-29479] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  1- 
28-02;  published  12-27-01 
[FR  01-31549] 

TRANSPORTATION. 

DEPARTMENT 

Federal  Aviation 

Administratk>n 

Airworthiness  directives: 
AirtMJs;  comments  due  by  1- 
28-02;  published  1-2-02 
[FR  01-32197] 
Bell;  comments  due  by  1- 
28-02;  published  11-28-01 
[FR  01-29595] 
Eurocopter  France; 
comments  due  by  1-28- 
02;  published  11-28-01 
[FR  01-29594] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Gulfstream;  comments  due 
by  1-28-02:  published  12- 
27-01  [FR  01-31430] 

TRANSPORTATK>N 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainworthiness  directives: 


Pratt  &  Whitney;  comments 
due  by  1-28-02;  published 
12-27-01  [FR  01-31557] 
Class  E5  airspace;  comments 
due  by  1-28-02;  published 
12-27-01  [FR  01-31726] 
Federal  airways;  comments 
due  by  1-28-02;  published 
12-7-01  [FR  01-30360] 

TRANSPORTATK>N 
DEPARTMENT 
Federal  Highway 
Administration 

Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Planning  and  research 

program  administration; 

comments  due  by  1-28- 

02;  published  11-27-01 

[FR  01-29370] 

TRANSPORTATK)N 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflectve  devices, 
and  associated 
equipment — 
Glare  from  headlamps 
and  other  front  mounted 
lamps;  comments  due 
by  1-28-02;  published 
11-30-01  [FR  01-29762] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
Loading,  unloading,  and 
storage;  comments  due 
by  2-1-02;  published 
11-27-01  [FR  01-29392] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Catch-up  contributions  for 
individuals  age  50  or 
over;  comments  due  by  1- 
31-02;  published  10-23-01 
[FR  01-26566] 
Correction;  comments  due 
by  1-31-02;  published 
12-14-01  [FR  C1-26566] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Children  of  women  Vietnam 
veterans — 


Monetary  altowance 
-    payment  for  covered 
birth  defects  and 
identification  of  covered 
birth  defects;  comments 
due  by  2-1-02; 
published  1-2-02  [FR 
01-31673] 

Medical  benefits: 

Children  of  women  Vietnam 
veterans- 
Health  care  benefits  for 
children  suffering  from 
spina  bifida  and  ottier 
povered  birth  defects; 
comments  due  by  2-1- 
02;  published  1-2-02 
[FR  01-31674] 

Vocational  rehabilitation  and 
education; 

Children  of  women  Vietnam 
veterans — 

Vocational  training  for 
children  suffering  from 
spina  bifida  and  other 
covered  birth  defects; 
comments  due  by  2-1- 
02:  published  1-2-02 
[FR  01-316/5] 


LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put)llc  bills  from  ttie  current 
session  of  Congress  which 
have  become  Federal  laws.  H 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  IS  also 
available  online  at  httpM 
www.nara.gov/fedreg/ 
plawcurr.html. 

Tfw  text  of  laws  is  not 
published  In  trie  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  ttie 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808)  The 
text  will  also  be  made 
available  on  ttte  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/rtara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 
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H.R.  2873ff».L.  107-133 

Promoting  Safe  and  Stable 
Families  Amendments  o!  2001 
(Jan.  17,  2002:  115  Stat. 
2413) 

Last  List  January  18,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  /j«p.// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-maH 
to  Iistserv9iistserv.gsa.gov 
witfi  tfie  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 
Your  Name. 


Note:  Tfiis  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  tfirougfi  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  ananged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  t)een  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Offk». 

A  checklist  of  cun-ent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Office's  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  information  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscriptk>n  to  all  revised  paper  volumes  is 

$1 195.00  domestk:,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account.  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time;  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Numtier  Price       Revision  Date 

1,  2  (2  Reserved) (869^)44-00001-6) 6.50      'Jan.  1,  2001 

3  (1997  Compilotton 
and  Parts  100  and 

101) (869-044-00002-4) 36.00      'Jan.  1,200 

4 (869-044-00003-2) 9.00        Jan.  1,  200 

5  Parts: 

1-699  (869-044-00004-1) 53.00        Jan.  1,200 

700-1199  ..: (869-044-00005-9) 44.00        Jan.  1,  200 

1200-End,  6  (6 
Reserved) (869-044-00006-7) 55.00       Jan.  1,200 

7  Parts: 

1-26 (869-044-00007-5) 40.00  *Jan.  1,200 

27-52  (869-044-00008-3) 45.00  Jan.  1,  200 

53-209 - (869-044-00009-1) 34.00  Jan.  1,  200 

210-299 (869-044-00010-5) 56.00  Jan.  1,  200 

300-399 (869-044-00011-3) 38.00  Jan.  1,  200 

400-699 (869-044^)0012-1) 53.00  Jan.  1,  200 

700-899 (869-044-00013-0) 50.00  Jan.  1,  200 

900^999 (869-044-00014-8) 54.00  Jan.  1,  200 

1000-1199  (86W)44-00015-6) 24.00  Jan.  1,200 

1200-1599  (8694)44-00016-4) 55.00  Jan.  1,200 

1600-1899 (869-044-00017-2) 57.00  Jan.  1,200 

1900-1939  (8694)44-00018-1) 21.00  "Jan.  1,  200 

1940-1949  (869-044-00019-9) 37.00  "Jan.  1,  200 

1950-1999 (869-044-00020-2) 45.00  Jan.  1,200 

2000-End (869-O44-00021-1) 43.00  Jan.  1,200 

8 (869-044-00022-9) 54.00        Jan.  1,  200 

9  Parts: 

1-199 (869-044-00023-7) 55.00 

200-End  (869-044-00024-5) 53.00 


10  Parts: 

1-50  (869-044-00025-3) 55.00 

51-199 (869-044-00026-1) 52.00 

200-499 (869-O44-O0027-O) 53.00 

500-End  (869-044-0002*-8) 55.00 

11  (869-0444)0029-6) 31.00        Jan.  1,200 


Joi.  1,  200 
Jan.  1,200 

Jan.  1,200 
Jan.  1,200 
Jan.  1,200 
Jan.  1,200 


19  Dttffts* 

1-199  ....'. (869-044-00030-0) 27.00  Jan.  1,200 

200-219 (869-044-00031-8) 32.00  Jan.  1,  200 

220-299 (869-044-00032-6) 54.00  Jan.  1,  200 

300-499 (869-044-00033-4) 41.00.  Jon.  1,200 

500-599 (869-044-00034-2) 38.00  Jan.  1,  200 

60(Wnd (869-044-00035-1) 57.00  Jan.  1,200 

13 (869-044-00036-9) 45.00  Jan.  1,  2001 


TItie 


Stock  Number 


Price       Revision  Oale 


14  Parts: 

1-59  (869-044-00037-7) 57.00  Jan.  1.200 

60-139 (869-O44-00038-5) 55.00  Jan.  1,  200 

140-199 (869-044-00039-3) 26.00  Jon.  1,  200 

200-1199- (869-O44-0004O-7) 44.00  Jan.  1,  200 

1200-€nd (869-O44-O0041-5) 37.00  Jan.  1.  200 

15  Parts: 

0-299  (869-044-00042-3) 36.M  Jan.  1,200 

300-799 (869-044-00043-1) 54.00  Jan.  1,  200 

800-£nd  (869-044-00044-0) 40.00  Jon.  1,200 

16  Parts: 

0-999  (869-044-00045-8) 45.00  Jan.  1,200 

1000-End (869-044-00046-6) 53.00  Jan.  1.  200 

17  Parts: 

1-199  (869-044-00048-2) 45.00  Apr.  1.200 

200-239 (869-044-00049-1) 51.W  Apr.  1,  200 

240-£nd  (869-044-00050-4) 55.00  Apr.  1.200 

18  Parts: 

1-399  (869-044-nnnsi-2) 56.00  Apr.  1,  200 

40(Hnd (869-044-00052-1) 23.00  Apr.  1.200 

19  Parts: 

1-140  (869-044-00053-9) 54.00  Apr.  1,  200 

141-199 (869-044-00054-7) 53.00  Apr.  1,  200 

200-End  (869-044-00055-5) 20.00  SApr.  1,200 

20  Parts: 

1-399  (869-044-00056-3) 45.W  Apr.  1,  200 

400-499 (869-044-00057-1) 57.00  Apr.  1,  200 

500-End  (869-044-00058-0) 57.00  Apr.  1.200 

21  Parts: 

1-99  (869-044-00059-8) 37.00  Apr.  1.  200 

100-169 (869-044-00060-1) 44.00  Apr.  1,  200 

170-199 (869-044-0006 1-0) 45.00  Apr.  1.  200 

200-299 .'. (869-044-00062-8) 16.00  Apr.  1,  200 

300^99 (869-044-00063-6) 27.00  Apr.  1,  200 

500-599 (869-044-00064-4) 44.00  Apr.  1,  200 

600-799 (869-044-00065-2) 15.00  Apr.  1,  200 

800-1299 (869-044-O0066-1) 52.00  Apr.  1,  200 

1300-€nd (869-044-00067-9) 20.00  Apr.  1,  200 

22  Parts: 

1-299  ....'..... (869-044-00068-7)  ......  56.W  Apr.  1.200 

300-End  ,...(869-044-00069-5) 42.00  Apr.  1.200 

23 (869^)44-00070-9) 40.00  Apr.  1,  200 

24  Parts: 

0-199  (869-044-00071-7) 53.00  Apr.  1,200 

200-499 (869-044-00072-5) 45.00  Apr.  1.  200 

500-699 (869-044-00073-3) 27.00  Apr.  1.  200 

700-1699 (869-044-00074-1)  '. 55.00  Apr,  1,200 

1700-£nd (869-O44-00075-0) 28.00  Apr.  1,  200 

25  ,(869-044-00076-8) 57.00  Apr.  1,200 


26  Parts: 

§§1.0-1-1.60  (869-044-00077-6) 43.00 

§§1.61-1.169 (869-044-00078-4) 57,00 

§§1.170-1.300 (8694)44-00079-2) 52.00 

§§1.301-1.400 (869-044-00080-6) 41.00 

§§1.401-1440 (869-042-00081-1) 47.00 

§§1.441-1.500  (869-0444)0082-2)  45.00 

§§  1 .501-1 .640 (8694)44-00083-1) 44.00 

§§1.641-1.850 (869-0444)0084-9) 53.00 

§§  1 .851-1 .907  (8694)444)0085-7) 54O0 

§§1.908-1.1000  (869-0444)0086-5) 53.00 

§§1.1M1-1.1400  (869-044-00087-3) 55.W 

§§  1.1401-End  (869-0444)0088-1) 58.00 

2-29  (8694)444)0089-0) 54.00 

30-39  (8694)44-00090-3) 37,00 

40-49  (869-044-O0091-1) 25.00 

50-299 (869-044-00092-0) 23.00 

300-499 (869-044-00093-«) 54.00 

500-599 (869-044-00094-6) 12.00 

600-End  (869-0444)0095-4) 15.00 

27  Parts: 

1-199  (8694)44-00096-2) 57.00 


Apr,  1.200 
Apr.  1,200 
Apr,  1,200 
Apr.  1,200 
Apr,  1,2000 
Apr,  1.200 
Apr,  1.200 
Apr,  1.200 
Apr,  1,200 
Apr.  1,200 
Apr,  1.200 
Apr,  I  200 
Apr,  1,200 
Apr,  1,200 
200 


Apr, 

Api. 


1,200 


Apr,  1,200 

*Apr  1  200 

Apr,  1,  200 

Apr.  1.2001 


I7-J I    D. 
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TWa                                    Stock  Numtwr  Price 

200-€nd  (86W)44-00097-l) 26.00 

28  Parts: 

0-42 (869-044-00098-9) 55.00 

43-encl  (869-044-00099-7)  50.00 

29  Parts: 

0-99  (869^)44-00100-4) 45.00 

100-499 „ (869-044-00101-2) 14.00 

500-899 (869-044-00102-1) 47.00 

900-1899 (869^)44-00103-9) 33.00 

1900-1910  (§§1900  to 

1910.999) (869-044-00104-7) 55.00 

)910(§§  1910.1000  to 

end)  (869-044-00105-5) 42.00 

1911-1925  (869^)44-00106-3) 20.00 

1926 (869-044^)0107-1)  .....  45.00 

1927-€nd  .„ (869-044-00108-0) 55.00 

» 

30  Parts: 

1-199  (869-044-00109-8) 52.00 

200-699 (869-044^1 10-1) 45.00 

TOtKnd  (869-04M01 1 1-7) 53.00 

31  Parts: 

0-199 (869-044-00112-8)  .. 

200-€nd  (869-044-00113-6) .. 


32.00 
56.00 

32Parts: 

1-39,  Vol.  I f 15.00 

1-39,  Vol.  II i 19.00 

1-39,  Vol.  Ill 18.00 


1-190  „ (869^)44-00114-4) 

191-399 (869-044-001 15-2) 

400-629 (869-044-00116-8) 

630-699 (869-044-00117-9) 

700-799 (869-044-00118-7) 


51.00 
57.00 
35.00 
34.00 
42.00 


800-&K1  (869-044-001 IW) 44.00 

1-124  ....". (869-044-00120-9) 45.00 

125-199 (869^)44-00121-7) 55.00 

200-€nd  (869-044-00122-5) 45.00 

34  Parts: 

1-299  (869^)44-00123-3) 43.00 

300-399 (869-04M0124-1) 40.00 

400-€nd  (86W)44-00125-0> 56.00 


Ravision  Date 
Apr.  1,2001 

July  1,  2001 
July  1,  2001 

July  1,  2001 
«July  1,  2001 
*July  1,  2001 

July  1,  2001 

July  1,2001 

July  1,2001 

AJuly  1,2001 

July  1,  2001 

July  1,  2001 

July  1,  2001 
July  1,  2001 
July  1,  2001 

July  1,  2001 
July  1,  2001 

2July  1,  1984 

2July  1,  1984 

2July  1,  1984 

"MiY  1,  2001 

July  1,  2001 

«July  1,  2001 

July  1,  2001 

July  1,2001 

July  1,  2001 

July  1,  2001 
July  1,  2001 
July  1,2001 

July  1,2001 
July  1,  2001 
July  1,2001 


THIa 


Stock  Numbar 


Prica       Revision  Date 


35  (869^)44-00126-8) 10.00       *July  1,  2001 

1-199  .. „ (86WJ44-00127-6) 34.00 

200-299  : (869-044-00128-4) 33.00 

300-€nd  (869-044-00129-2) 55.00 

37 


(869^044-00130-6) 45.00 

38  Parts: 

0-17  (869-044-00131-4) 53.00 

1»-End  (869-044-00132-2) 55.00 

39 (869-044O0133-1) 37.00 

All  Pflfftft* 

1-49  .'. (869-044-00134-9) 54.00 

50-51 (869-O44-00135-7) 38.00 

52  (52.01-52.1018) (869-044-00136-5) 50.00 

52  (52.1019-End)  (869-044-00137-3) 55.00 

53-59  (869-044^)0138-1) 28.00 

60  (60.1-£nd)  (869-044-00139-0) 53.00 

60  (Apps) (869-044-00140-3) 51.00 

61-62  (869-044-00141-1) 35.00 

63  (63.1-63.599)  (869-044-00142-0) 53.00 

63  (63.600-63.1 199) (869-O44-00143-8) 44.00 

63  (63.1200-End)  (869-044-00144-6) 56.00 

64-71  (869-044-00145-4) 26.00 

72-80  (869-044-00146-2) 55.00 

81-85 (869-044-00147-1) 45.00 

86  (86.1-86.599-99)  (869O44-00148-9) 52.00 

86  (86.600-1-End)  (869-044-0014^7) 45.00 

87-99  (869-044-00150-1) 54.00 


July  1,  2001 
July  1,  2001 
July  1,  2001 

July  1,2001 

July  1,  2001 
July  1,2001 

July  1,2001 

July  1,2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,2001 
July  1,  2001 
July  1,2001 
July  1,  2001 
July  1,  2001 
July  1,2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 


100-135 (869-044-00151-9) 38.00 

136-149 (869-044-00152-7) 55.00 

150-189 (869-044-00153-5) 52.00 

190-259 (869-044-00154-3) 34.00 

260-265 (869O44-00155-1) 45.00 

266-299 (869-044-00156-0) 45.00 

300-399 (869-044-00157-8) 41.00 

400-424 (869-044-00158-6) 51.00 

425-699 (869-044-00159-4) 55.00 

700-789 (869-044-00160-8) 55.00 

790-End  (869-044-00161-6) 44.00 

41  Chaptars: 

1, 1-1  to  1-10 13.00 

1, 1-11  to  Appendix,  2  (2  Reserved) 13.00 


3-6 

7 

8 

9 

10-17 


14.00 
6.00 
4.50 

13.00 
9.50 


18,  Vol.  I,  Ports  1-5 13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  (869^)44-00162-4) 22.00 

101  (869-044-00163-2) 45.00 

102-200 (869^)44-00164-1) 33.00 

201-End  (869-044-00165-9) 24.00 

42  Parts: 

•1-399 (869^)44-00166-7) 51.00 

•400-429  (86W)44-00167-5) 59.00 

430-End (869^144-00168-3) 58.00 

1-999  ....'. (869-044-00169-1) 45.00 

1000-end (869-044-00170-5) 56.00 

44 (869^)44-00171-3) 45.00 

45  Parts: 

1-199  (869-044-001 72-1) 53.00 

200-499 (869O44-00173-0) 31.00 

500-1 199 (869-044-00174-8) 45.00 

1200-€nd (869-044-00175-6) 55.00 

46Parts: 

1-40 (869-044-00176-4) 43.00 

41-69  (869O44-00177-2) 35.00 

70-89 (869-044^)0178-1) 13.00 

•90-139  (869-044-001 79-9) 41.00 

140-155 (869-044-00180-2) 24.00 

156-165 „ (869-044-00181-1) 31.00 

166-199 (869-044-00182-9) 42.00 

200-499 (869-044-00183-7) 36.00 

500-€nd  (869-044-00184-5) 23.00 

47  Parts: 

•0-19 (869-044-00185-3) 55.00 

20-39  (869-044-00186-1) 43.00 

•40-69 (869-044^)0187-0) 36.00 

•70-79 (869-044-00188-8) 58.00 

•80-End (86W)44-00189-6) 55.00 

48  Chapters: 

•1  (Ports  1-51) (869-044-00190-0) 60.00 

1  (Ports  52-99)  (869-044-00191-8) 45.00 

2  (Ports  201-299) (869-044-00192-6) 53.00 

•3-6 (869O44-00193-4) 31.00 

7-14 (869-044-00194-2) 51.00 

15-28  (869-044-00195-1) 53.00 

29^*kJ  (869^)44^)0196-9) 38.00 

49  Parts: 

1-99  .'. (869-044-00197-7) 55.00 

100-185 (869-044-00202-7) 26.00 

186-199 (869-044-00199-3) 18.00 

•20O-399  (869-044-00200-1) 60.00 

400^999 (869-044-00201-9) 58.00 

1000-1199  (869-044-00202-7) 26.00 


July  1,  2001 
July  1,  2001 
July  1,2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 
July  1,  2001 

3July  1,  1984 

sjuly  1,  1984 

3July  1, 1984 

3  July  1,  1984 

3July  1,  1984 

3July  1,  1984 

3July  1.  1984 

3  July  1,  1984 

JJuly  1,  1984 

3  July  1,  1984 

3July  1,  1984 

July  1,2001 

July  1,2001 

July  T,  2001 

July  1,2001 

Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,  2001 

Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 

Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 

Oct.  1,  2001 
Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,2001 
Oct.  1,  2001 
Oct.  1,  2001 
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IX 


TMe 

•1200-End 


Stock  Number 
(869-044-00203-5) 21.00 


Revision  Date 

Oct.  1,2001 


50  Parts: 

1-199  (869-042-00200-8) 55.00  Oct.  1,2000 

200-599 -  (869-O44-00205-1) 36.00  Oct.  1,  2001 

•600-End (869-044-O0206-O) 55.00  Oct.  1,  2001 


CFH  Index  and  Findings 
Aids (869-044-00047^) 56.00 

Complete  2000  CFR  set J, 094.00 

Microfiche  CFR  Edition:. 

Subscription  (rTKiiled'os  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  moiling)  ; 247.00 

Complete  set  (one-time  mailing)  264.00 


Jan.  1,  2001 
2000 

2000 
2000 

1997. 
1996 


'  Because  Title  3  is  an  annual  compikition,  this  volume  and  dl  previous  volumes 
should  be  retained  as  a  permanent  refererKe  source. 

*The  July  1,  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Parts  1-39  inclusive.  For  the  fuO  text  of  the  Defense  Acquisition  Regulations 
in  Parts  1-39,  consult  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
those  parts. 

'The  July  1,  1985  edition  of  41  CFR  Chapters  l-IOO  contains  a  note  only 
for  Chapters  1  to  49  inclusive.  For  the  full  text  of  procurement  regulations 
In  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

<No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2000,  through  January  1,  2001.  The  CFR  volume  issued  as  of  January  1, 
2000  should  be  retained. 

>No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1,  2000,  through  Apri  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  should 
be  retained. 

*No  artiendments  to  this  volume  were  promulgoted  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  Issued  as  of  July  1.  2000  should 
be  retained.. 


Public  Laws 


107th  Congress,  1st  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial.publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legislative  history  references  appear  on  each  law.  Subscription  service  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress,  1st  Session,  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://\www.access.gpo.gov/nara005.html 


OnlK  Pnctssng  Cod* 

*6216 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  YES,  enter  my  subscriptjon(s)  as  follows: 


Charge  your  ofdtr. 
lf»Eaayl 
To  fax  yoar  orders  (202)  512-2250 
Phone  your  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress,  1st  Session.  2001  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $   

international  customers  please  add  25%. 


Price  indudes  regular  domestic  posti^  and  handling  and  is  subject  to  change. 


Company  or  penoaal  nane 


(Please  type  or  print) 


Aikfitiona]  address/attention  line 


Street  address 


City.  State.  ZIP  code 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 


totrtberi 


YES  NO 


nease  Choose  Method  of  Paymeot: 

I    I  Check  Payable  to  the  Superintendent  of  Documents 
I    I  GPO  Deposit  Account 


r~l  VISA      IZI  MasterCard  Account 


-n 


Thank  you  for 

(Credit  card  expiration  date)  your  order! 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

FO.  Box  371954.  Pittsburgh,  PA  15250-7954 
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Register,  National  Archives  and  Records  Administration, 
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Ch.  15}  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Govemmrait  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  me  official  edition. 

The  Federal  Register  provides  a  imiform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  Be  published 
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interest. 
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Federal  Register  the  day  before  they  are  published,  unless  the 
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audienticates  the  Federal  Rraister  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507, 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Renster  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59,  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  gfaphics  omitted),  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www.access.gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  ana  modem.  When  using  Telnet  or' modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess^po.gov;  by  fax  at 
(202)  512-1262:  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
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except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Rraister  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  FMleral 
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each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  CPU  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders. 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  ate  This  Pohlicatipn:  Use  the  volume  number  and  the 
page  number.  Example:  67  FR  12345. 
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What's  NEWI 

Federal  Register  Tabic  of  Contents  via  e-mail 

Subscribe  to  FEDREGTOC,  to  receive  the  Federai  Roister  Table  of 
Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 
in  the  issue. 

To  subscribe,  go  to  http://lisiserv.acccss.gpo.gov  and  select: 
Online  mailing  list  archives 
FEDREGTOOL 
Join  or  leave  the  list 

Then  follow  the  instructions. 


FEDfSlAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 

HOW  TO  USE  rr 


FOR: 

WHa 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Regialer  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  r^ulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  January  30,  2002—9:00  a.m.  to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro] 
RESERVATIONS:  202-523-4538;  or 

infaQfedreg.nara.gov 


Printed  on  recycled  paper. 
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African  Development  Foundation 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 

Agency  for  International  Developnient 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 

Agriculture  Department 

See  Federal  Crop  Insurance  Corporation 

See  Forest  Service 

See  Rural  Utilities  Service 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  dtug-fi«e 
workplace  (^ants): 
Govemmentwide  requirements,  3265-3368 

Alcohol,  Tobacco  and  nraarms  Bureau 

PROPOSED  RULES 

Alcoholic  beverages: 
Wine;  labeling  and  advertising — 
American  wines;  Tannat;  addition  to  list  of  prime  grape 
variety  names.  3135-3137 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3260-3262 

Antitrust  Division 

NOTICES 

National  cooperative  research  notifications: 
Advanced  Lead-Acid  Battery  Consortium,  3236 
IDX  Systems  Corp.,  3236 
National  Center  for  Manufacturing  Sciences,  Inc.,  3236- 

3237 
Personalization  Consortium,  Inc.,  3237 

Army  Department 

See  Engineers  Corps 

NOTICES 
Meetings: 
Armament  Retooling  and  Manufacturing  Support 

Executive  Advisory  Committee,  3167 
U.S.  Military  Academy,  Board  of  Visitors,  3167-3168 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Dengue  virus;  detection  method  and  kit,  3168 
DNA  vaccines  against  tick-borae  flavivimses,  3168 
Indolo[2,l-b]quinazole-6,  12-dione  antimalarial 

compotuids  and  malaria  treatment  methods,  3168 
Plasmodium  causing  relapsing  malaria;  production 

method,  3169 
Vaccine  against  ridn  toxin,  3169     . 

Arts  and  Humanities,  National  Foundation 

See  National  Fotmdation  on  the  Arts  and  the  Hiunanities 


Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Privacy  Act: 
Computer  matching  programs,  3201-3202 
Systems  of  records,  3202-3218    , 

Children  and  Families  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3218-3219 

Commerce  Department 

See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-frt« 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 

Commission  on  the  Future  of  the  United  States 
Aerospace  Industry 

NOTICES 
Meetings,  3166 

Congressional  Budget  Office 

NOTICES 

Balanced  Budget  and  Emergency  Deficit  Control 
Reaffirmation  Act  (Gramm-Rudman-HoUings): 
Sequestration  final  report  for  2002  FY;  transmittal  to 
Congress  and  OMB,  3166 

Corporation  for  National  and  Community  Service 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 

Govemmentwide  requirements,  3265-3368  ■, 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  3166-3167 

Customs  Service 

RULES 

Articles  conditionally  ftee.  subject  to  reduced  rates,  etc.: 

Wool  products;  limited  refund  of  duties,  3058-3060 
PROPOSED  RULES 
Merchandise  entry: 

Single  entry  for  split  shipments,  3135 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 
See  Navy  Department 
PROPOSED  ROLES 

Debarment  and  suspension  (nonprocurement)  and  dmg-fi«e 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 

Education  Department 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  dmg-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 
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NOTICES  I 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  3172- 
3173 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
PROPOSED  RULES 

Debannent  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 

Engineers  Corps 

NOTICES 

Enviroimiental  statements;  notice  of  intent: 
Mobile  County,  AL;  Arlington  and  Garrows  Bend 

Channels,  Mobile  Harbor  Federal  navigation  project, 

3169-3170 
Mobile  County,  AL;  Choctaw  Point  and  Monroe  Park 

Development  Project,  3170-3171  ' 

Southwest  Florida;  feasibility  study,  3171 

Environmental  Protection  Agency 

RULES 

Air  programs;  State  authority  delegations: 

Idaho,  3106-3113 
Pesticides;  tolerances  in  food,  animal  feeds,  and  raw 
agricultural  commodities: 

Mepiquat,  3113-3118 
Water  pollution;  effluent  guidelines  for  point  source 
categories: 

Coal  mining,  3369-3410 
PROPOSED  RULES 
Air  programs;  State  authority  delegations: 

Idaho,  3137 
Debarment  and  suspension  (nonprociuement)  and  drug-fifee 
workplace  (grants): 

Govemmentwide  requirements,  3265-3368 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Environmental  pohcy;  decision-making  and  valuation, 
3180 
Pesticide  producing  establishments;  termination: 

Seacoast  Laboratories  et  al.,  3180-3185 
Reports  and  guidance  documents;  availability,  etc.: 
Flexible  State  enforcement  responses  to  small  community 

violations;  agency  policy  and  guidance,  3185-3192 
Spray  and  dust  drift  label  statements  for  pesticide 
products.  3192-3193 

Executive  Office  Of  the  President 

See  National  Drug  Control  Policy  Office 

FMiral  AvfaUon  Admlnletration 

RULES 

QassE  airspace;  correction,  3264 

PROPOSED  RULES 

Class  D  airspace;  correction.  3264 

QassE  airspace;  C(»rection,  3263 

NOTICES 

Agency  information  collection  activities: 

Submission  for  OMB  review;  comment  request,  3255- 
3256 
Meetings: 

Aviation  Rulemaking  Advisory  Committee.  3256 

RTCA,  Inc.,  3256-3257 
Passenger  Isuality  charges;  applications,  etc.: 

Colorado  Springs  AiiTpqrt,  CO.  3257 


Federai  Communications  Commission 

RULES 

Common  carrier  services: 
Federal-State  Joint  Board  on  Universal  Service — 
Non-rural  carriers;  new  high-cost  support  mechanism; 
line  coimt  input  values  update;  reconsideration 
petition,  3118-3120 

Federal  Crop  Insurance  Corporation 

RULES 

Crop  insurance  regulations: 
Millet,  3036-3039 

Federal  Emergency  Management  Agency 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 
Disaster  assistance: 

Individuals  and  households,  3411-3426 
NOTICES 
Meetings: 

Federal  Radiological  Preparedness  Coordinating 
Committee,  3193 
Privacy  Act: 

System  of  records,  3193-3201 

Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 
Practice  and  procedure: 
Critical  energy  infrastmcture  information;  and  previously 
published  dociunents,  treatment,  3129-3135 
NOTICES 

Electric  rate  and  corporate  regulation  filings: 

CPV  Cunningham  Creek,  LLC,  et  al.,  3176-3179 
Hydroelectric  applications,  3179-3180 
Applications,  hearings,  determinations,  etc.: 

Colmnbia  Gulf  Transmission  Co. ,  3 1 73 

Georgia  Straits  Crossing  Pipeline  LP,  3173-3174 

Gulf  South  Pipeline  Co..  LP,  3174-3175 

Midwestem  Gas  Transmission  Co..  3175 

Natural  Gas  Pipeline  Co.  of  America.  3175 

Northern  Natural  Gas  Co.  et  al.,  3175-3176 

Southern  LNG  Inc..  3176 

Superior  Natural  Gas  Corp.  et  al.,  3176 

Federai  Mediation  and  Conciliation  Service 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements.  3265-3368 

Federal  RaUroad  AdminlstrBtion 

PROPOSED  RULES 
Alcohol  and  drug  use  control: 
Random  testing  and  other  requirements  application  to 
employees  of  foreign  railroad  based  outside  U.S.  and 
perform  train  or  d^patching  service  in  U.S. — 
Hearing.  3138 
NOTICES 
Exemption  petitions,  etc.: 

Alaska  Railroad.  3257-3258 
Safety  advisories,  bulletins,  and  directives: 
Highway-rail  grade  crossing  warning  systems  or  wayside 
signal  systems  temporarily  removed  from  service  for 
testing,  inspection,  or  repair.  3258-3260 
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Federal  Reserve  System 

NOTICES 

Meetings;  Sunshine  Act,  3201 

Fisii  and  Wildlife  Service 

RULES 

Endangered  and  threatened  species: 

Golden  sedge,  3120-3126 
NOTICES 

Environmental  statements;  availability,  etc.: 
Incidental  take  permits — 
Gates  County,  NC;  red-cockaded  woodpecker,  3224- 
3225 
Marine  mammals: 
Incidental  taking;  authorization  letters,  etc. — 
Oil  and  gas  industry  activities;  polar  bears,  3225-3226 

Food  and  Drug  Administration 

RULES 

Human  drags: 
Over-the-coimter  drags  classification  as  generally 

recognized  as  safe  and  effective  and  not  misbranded;   . 
additional  criteria  and  procedures,  3060-3076 
NOTICES 
Meetings: 
Vaccine  and  Related  Biological  Products  Advisory 
Committee,  3219 

Forest  Service  , 

NOTICES 

Meetings: 
Intergovernmental  Advisory  Committee,  3139 
Resource  Advisory  Committees — 
Madera  Cotmty,  3139 
Snohomish  County,  3139 
Southwest  Oregon  Province  Interagency  Executive 
Committee  Advisory  Committee,  3140 
Settlement  agreements: 
NL  Industries,  Inc.,  3140 

General  Services  Administration 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drag-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 

Geological  Survey 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Federal  Geographic  Data  Committee;  National  Spatial 
Data  Infrastracture  Cooperative  Agreements  Program, 
3226 

Healtii  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 

See  Children  and  Families  Administration 

See  Food  and  Drag  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drag-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 

Indian  Affairs  Bureau 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  coimnent  request,  3227-3228 


Inter-American  Foundation 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drag-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Geological  Survey 
See  Indian  Affairs  Bureau 
See  Land  Management  Bureau 
See  National  Park  Service 
PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drag-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 

Internal  Revenue  Service 

RULES 

Excise  taxes: 
Excess  benefit  transactions,  3076-3099 

International  Trade  Administration 

NOTICES 

Antidumping: 
Frozen  concentrated  orange  juice  from —  _j_ 

Brazil,  3143 
Stainless  steel  bar  from — 

France,  3143-3146 

Germany,  3159-3163 

Italy,  3155-3159 

Korea.  3149-3152 

Taiwan,  3152-3154 

United  Kingdom,  3146-3149 
Countervailing  duties: 
Stainless  steel  bar  from — 

Italy,  3163-3165 

International  Trade  Commission 

NOTICES 

Import  investigations: 
Fresh  tomatoes  from — 

Mexico,  3229-3230 
Low  enriched  uranium  fi^m — 

Various  countries,  3230 
Pneumatic  directional  control  valves  from — 

Japan, 3230-3231  ' 

Stainless  steel  bar  from — 

Various  countries,  3231-3232 

Justice  Department 

See  Antitrast  Division 

NOTICES 

Pollution  control;  consent  judgments: 

American  Western  Refining,  L.P.,  3232 

Chevron  Environmental  Management  Co.  et  al.,  3232- 
3233 

Cytec  Industries,  Inc.,  et  al.,  3233 

East  Lake  Management  &  Development  Corp.; 
republication,  3233-3234 

Honeywell  International  Inc.,  3234-3235  . 

Oak  Park  Real  Estate,  Inc..  et  al.,  3235 

Westvaco  Corp.,  3235-3236 

i^tK>r  Department 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 
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NOTICES 

Meetings: 
Employment  of  Adults  with  Disabilities  Presidential  Task 
Force.  3237 

Land  Management  Bureau 

NOTICES 

Resource  management  plans,  etc.: 
Areata  Resource  Area,  CA,  3228 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 

Nationai  Archives  and  Records  Administration 

PROPOSED  RULES 

Debarment  and  suspension  (nonprociirement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 
NOTICES 
Agency  records  schedules;  availability,  3237-3239 

National  Credit  Union  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3239-3240 

National  Drug  Control  Policy  Office 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 

>  workplace  (grants): 

Govemmentwide  requirements,  3265-3368 

National  FouiKlation  on  the  Arts  and  the  Humanities 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-fr^e 
workplace  (grants): 
Govemmentwide  requirements — 
institute  of  Museum  and  Library  Sciences,  3265-3368 
National  Endowment  for  the  Arts,  3265-3368 
National  Endowment  for  the  Humanities,  3265-3368 

National  Institutes  of  Health 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

3219-3220 
Meetings:  i 

National  Heart,  Limg,  and  Blood  Institute.  3220 
National  Institute  of  Child  Health  and  Hiunan 

Development,  3221 
National  Institute  of  General  Medical  Sciences,  3221 
National  Institute  of  Neurological  Disorders  and  Stroke, 

3220-3221 
Scientific  Review  Center,  3221-3223 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 

Pollock.  3126-3127 
Northeastern  United  States  fisheries — 
Summer  floimder,  scup.  and  black  sea  bass;  correction, 
3126 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Climate  and  Global  Change  Program;  correction.  3165, 
3263 


Permits: 
Endangered  and  threatened  species,  3165-3166 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Natchez  Trace  Parkway,  MS,  3228-3229 

National  Science  Foundation 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-ft«e 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 

Navy  Department 

NOTICES 

Inventions,  Govenmient-owned;  availability  for  licensing, 
3172 

Nuclear  Regulatory  Commission 

RULES 

Radioactive  wastes,  high-level;  disposal  in  geologic 
repositories: 

Yucca  Mountain,  NV;  correction,  3263 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  3241 
Meetings;  Simshine  Act,  3242 
Applications,  hearings,  determinations,  etc.: 

Southern  Nuclear  Operating  Co.,  Inc.,  et  al.,  3241-3242 

Peace  Corps 

PROPOSED  RULES 

Debarment  and  suspension  (nonprociuement)  and  drug-fi«e 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3242-3243 
Submission  for  OMB  review;  comment  request,  3243- 
3244 

Personnel  lAanagement  Office 

RULES 

Prevailing  rate  systems,  3035-3036 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 
Excepted  service: 
Chinese,  Japanese,  and  Hindu  interpreters;  Schedide  A 
authority  revoked,  3128 

Public  Health  Service 

See  Food  and  Drug  Administration 
See  National  Institutes  of  Health 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Rural  Utilities  Service 

RULES 

Rural  developinent: 
Distance  Learning  and  Telemedicine  Loan  and  Grant 
Program,  3039-3041 
PROPOSED  RULES 
Rural  development: 
Distance  Learning  and  Telemedicine  Loan  and  Grant 
Program,  3128-3129 
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NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Broadband  Pilot  Loan  Program,  3140-3143 

Securities  and  Exchange  Commission 

RULES 
Securities: 

Transactions  exempt  from  transaction  fees,  3057-3058 
NOTICES 

Investment  Company  Act  of  1940: 
Exemption  applications — 
Massachusetts  Mutual  Life  Insurance  Co.  et  al.,  3244- 

3248 
Wells  Fargo  Funds  Tmst  et  al.,  3248-3249 
Securities: 
Suspension  of  trading — 
New  Energy  Corp.,  3249 
Self-regulatory  organizations;  proposed  rule  changes: 
National  Association  of  Securities  Dealers,  Inc.,  3249- 

3253 
Philadelphia  Stock  Exchange,  Inc.,  3253-3254 

Small  Business  Administration 

RULES 

Small  business  size  standards: 

Inflation  adjustment,  3041-3057 
PROPOSED  RULES 

Debarment  and  suspension  (nonprociu-ement)  and  drug-bee 
workplace  (grants): 

Govemmentwide  requirements,  3265-3368 

Social  Security  Administration 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 

workplace  (grants): 
Govemmentwide  requirements,  3265-3368 
NOTICES 
Ticket  to  Work  and  Work  Incentives  Improvement  Act  of 

1999;  implementation: 

Attomey  fee  assessment;  2002  rate,  3254 

Withdrawn,  3254 

State  Department 

PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  juid  drug-fr«e 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 
NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  3254- 
3255 

Substance  Abuse  and  lAental  Health  Services 
Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3223-3224 


Thrift  Supervision  Office 

RULES 

Application  proccessing;  correction,  3264 

Transportation  Department 

See  Federal  Aviation  Administration 
See  Federal  Railroad  Administration 
PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-fi^e 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 

Treasury  Department 

See  Alcohol,  Tobacco  and  Firearms  Bureau 

See  Customs  Service 

See  Internal  Revenue  Service 

See  Thrift  Supervision  Office 

Veterans  Affairs  Department 

RULES 

Board  of  Veterans  Appeals: 
Appeals  regulations  and  rules  of  practice — 
Evidence  gathering  and  ciuing  procedural  defects 
.     without  remanding,  3099-3106 
PROPOSED  RULES 

Debarment  and  suspension  (nonprocurement)  and  drug-free 
workplace  (grants): 
Govemmentwide  requirements,  3265-3368 


Separate  Parts  In  This  Issue 

Part  II 

African  Development;  Interior;  State  Department; 
Transportation  Department;  Veterans  Affairs 
Department,  3265-3368 

Part  III 

Environmental  Protection  Agency,  3369-3410 

Part  IV 

Federal  Emergency  Management  Agency,  3411-3426 


Reader  Aids 

Consuh  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives.  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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Federal  Register 

Vol.  67.  No.  15 

Wednesday.  lanuary  23,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  Vhe  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  532 
RIN3206-AJ35 

Prevailing  Rate  Systems;  Definition  of 
San  Joaquin  County,  CA,  as  a 
Nonappropriated  Fund  Wage  Area 

AGENCY:  Office  of  Personnel 

Management. 

action:  Interim  rule  with  request  for 

comments.  

SUMMARY:  The  Office  of  Personnel 
Management  (0PM)  is  issuing  an 
interim  rule  that  will  define  San  Joaquin 
County,  California,  as  a  new 
nonappropriated  fund  (NAF)  Federal 
Wage  System  (FWS)  wage  area.  San 
Joaquin  Coimty  is  currently  in  the 
Sacramento,  California,  NAF  FWS  wage 
area.  This  change  is  necessary  because 
the  Army  and  Air  Force  Exchange 
Service  built  a  new  distribution  facility 
in  San  Joaquin  County  that  now  has  a 
large  number  of  NAF  FWS  employees. 
DATES:  Effective  Date:  This  interim  rule 
is  effective  on  January  23,  2002. 
Applicability  Date:  Agencies  will  place 
NAF  FWS  employees  in  San  Joaquin 
County  on  the  new  San  Joaquin  wage 
schedule  on  the  first  day  of  the  first 
applicable  pay  period  begiiming  on  or 
after  April  13,  2002.  Comments  must  be 
received  by  February  22.  2002. 
ADDRESSES:  Send  or  deliver  conunents 
to  Donald  J.  Winstead,  Assistant 
Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31, 1900  E  Street  NW.,  Washington, 
DC  20415-6200,  or  FAX:  (202)  606- 
4264. 

FOR  FURTHER  INFORMATION  CONTACT: 
WilUam  T.  Beacham.  (202)  605-2848, 
FAX:  (202)  606-4264,  or  email 
wtbeacha@opm.gov. 


SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  (OPM)  is 
defining  San  Joaquin  County.  California, 
as  a  new  nonappropriated  fund  (NAF) 
Federal  Wage  System  (FWS)  wage  area. 
San  Joaquin  County  is  currently  defined 
as  an  area  of  application  to  the 
Sacramento,  CA,  NAF  FWS  wage  area. 
The  Army  and  Air  Force  Exchange 
Service  (AAFES)  built  a  new 
distribution  facility,  which  has  about 
450  NAF  FWS  employees.  Under 
section  5343(a)  of  title  5.  United  States 
Code,  NAF  FWS  wage  area  boundaries 
may  not  extend  beyond  the  immediate 
locality  where  NAF  employees  work. 
OPM  may  establish  an  NAF  wage  area 
under  §532.219  of  title  5.  Code  of 
Federal  Regulations,  when  there  is  a 
minimum  of  26  NAF  wage  employees  in 
a  survey  area  and  there  is  sufficient 
private  employment  within  the  survey 
area  to  provide  adequate  data  for 
establishing  an  NAF  wage  schedule. 

San  Joaquin  County  meets  the 
regulatory  criteria  to  be  a  separate  NAF 
wage  area.  Under  §  532.219,  there  must 
be  a  minimiim  of  1,800  private 
enterprise  employees  in  establishments 
within  the  scope  of  an  NAF  survey  for 
a  separate  wage  area  to  be  established. 
San  Joaquin  County  has  more  than 
139,000  private  enterprise  employees  in 
surveyable  establishments. 

The  Sacramento  NAF  wage  area 
continues  to  meet  the  criteria  imder  5 
CFR  532.219  to  remain  a  separate  NAF 
FWS  wage  area.  No  other  counties  in  the 
Sacramento  NAF  FWS  wage  area  are 
affected  by  the  removal  of  San  Joaquin 
County  from  the  Sacramento  wage  area. 
The  Federal  Prevailing  Rate  Advisory 
Committee,  the  national  labor- 
management  committee  responsible  for 
advising  OPM  on  matters  concerning 
the  pay  of  FWS  employees, 
recommended  this  change  by 
.  consensus.  The  first  local  wage  survey 
for  the  new  San  Joaquin  wage  area  will 
begin  in  February  2002.  NAF  FWS 
employees  in  San  Joaquin  County  will 
be  placed  on  the  new  San  Joaquin  wage 
schedule  on  the  first  day  of  the  first 
applicable  pay  period  beginning  on  or 
after  April  13,  2002,  the  effective  date  of 
the  new  wage  schedule. 

Waiver  of  Notice  of  Proposed 
Rulemaking 

Pursuant  to  section  553(b)(3)(B)  of 
title  5.  United  States  Code,  I  find  that 
good  cause  exists  for  waiving  the 


general  notice  of  proposed  rulemaking. 
The  notice  is  being  waived  because  it  is 
necessary  to  define  San  Joaquin  Coimty, 
CA,  to  an  NAF  wage  area  as  soon  as 
possible  to  set  pay  for  NAF  FWS 
employees  in  San  Joaquin  County  on  the 
basis  of  local  prevailing  rates. 

Regulatory  Flexibility  Act 

I  certify  that  this  regulation  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  will  affect  only  Federal 
agencies  and  employees. 

List  of  Subiects  in  5  CFR  Part  532 

Administrative  practice  and 
procedure,  Freedom  of  information. 
Government  employees.  Reporting  and 
recordkeeping  requirements.  Wages. 
Office  of  Personnel  Management. 
Kay  Coles  James, 
Director. 

Accordingly,  the  Office  of  Personnel 
Management  is  amending  5  CFR  part 
532  as  follows: 

PART  532— PREVAIUNG  RATE 
SYSTEMS 

1.  The  authority  citation  for  part  532 
continues  to  read  as  follows: 

Authority:  5  U.S.C,  5343.  5346;  §  532.707 
also  issued  under  5  U.S.C.  552. 

Appendix  B  to  Subart  B  of  Fart  532— 
Nationwide  Schedule  of 
Nonappropriated  Fund  Regular  Wage 
Surreys  (Amended] 

2.  Appendix  B  to  subpart  B  is 
amended  by  adding  under  the  State  of 
California,  after  San  Francisco.  "San 
Joaquin"  to  the  wage  area  listing,  with 
the  beginning  month  as  "February"  and 
the  fiscal  year  of  full-scale  survey  as 
"even." 

3.  Appendix  D  to  subpart  B  is 
amended  by  revising  the  wage  area 
listing  for  Sacramento.  California,  by 
removing  "San  Joaquin"  fi-om  the  area 
of  application  and  adding  "San 
Joaquin"  as  a  new  nonappropriated 
fund  wage  area,  after  "San  Francisco," 
to  read  as  follows: 

Appendix  D  to  Subpart  B  of  Part  532— 
Nonappropriated  Fund  Wage  and 
Survey  Areas 


DEHNmONS  OF  WAGE  AND  WAGE 
SURVEY  AREAS 
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CALIFORNIA 

*  *         •     .    •         * 

SANIOAQUIN      • 

Survey  area 

California: 
San  Joaquin 
Area  of  Application.  Survby  area. 

•  *         *         •         • 

[FR  Doc.  02-1605  Filed  1-22-02;  8:45  am] 
BNJJNG  CODE  a2S-3«-U 


DEPARTMENT  OF  AGRICULTURE 
FMaral  Crap  Insurance  Coqwnrtkm 
7CFRPart457 


RIN0563-AB79 


Common  Crop  Insurartce  Regulatkms; 
Millet  Crop  Insurance  Provisions 

AGENCY:  Federal  Crop  Insurance 
Corporation,  USDA. 
action:  Final  rule.  I 

SUMMARY:  The  Federal  Crop  Insiuance 
Corporation  (FCIC)  is  adding  crop 
provisions  for  the  insurance  of  millet. 
The  provisions  will  be  used  in 
conjunction  with  the  Common  Crop 
Insurance  Policy  Basic  Provisions, 
which  contain  standard  terms  and 
conditions  common  to  most  crops.  The 
intended  efiiect  of  this  action  is  to 
convert  the  millet  pilot  crop  insurance 
program  to  a  permanent  insurance 
program  administered  by  FOC  for  the 
2003  and  succeeding  crop  years. 

EFFECTIVE  DATE:  February  22,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Johnson.  Insurance  Management 
Specialist,  Product  Development 
Division,  Federal  Crop  Insurance 
Corporation,  United  States  Department 
of  Agriculture,  9435  Holmes  Road, 
Kansas  City,  MO,  641 31 ,  telephone 
(816)  926-7730.  j 

SUPPLEMBfTARY  MFORMAllON: 

ExBcntive  Order  12866 

This  rule  has  been  determined  to  be 
not-significant  for  the  purpose  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

PapCTworic  Reduction  Act  of  1995 

Pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
collections  of  information  in  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
control  number  0563-0053  through 
January  31,  2002. 


Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  r^nlatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(imder  the  regulatory  provisions  of  title ' 
n  of  the  UMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Executive  Order  13132 

The  policies  contained  in  this  rule  do 
not  have  any  substantial  direct  effect  on 
states,  on  the  relationship  between  the 
national  government  and  the  states,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Nor  does  thiis  rule 
impose  substantial  direct  compliance 
costs  on  state  and  local  governments. . 
Therefore,  consultation  with  the  states 
is  not  required. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Additionally,  the  regulation  does  not 
require  any  greater  action  on  the  part  of 
small  entities  than  is  required  on  the 
part  of  large  entities.  The  amount  of 
work  required  of  the  insurance 
companies  will  not  increase  because  the 
information  used  to  determine 
eligibility  must  already  be  collected 
under  the  present  policy.  No  additional 
work  is  required  as  a  result  of  this 
action  on  the  part  of  either  the  insured 
or  the  insurance  companies.  Therefore, 
this  action  is  determined  to  be  exempt 
from  the  provisions  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605),  and  no 
Regulatory  Flexibility  Analysis  was 
prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372 
which  requires  int^overnmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115,  June  24, 1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 


of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  The 
administrative  pppeal  provisions 
published  at '/  CFR  part  11  must  be- 
exhausted  before  any  action  for  judicial 
review  of  any  determination  made  by 
FCIC  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  economic  impact  on  the 
quality  of  the  human  environment, 
health,  and  safety.  Therefore,  neither  an 
Environmental  Assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Background 

On  Monday,  Jime  19,  2000,  FCIC 
published  a  notice  of  proposed 
rulemaking  in  the  Federal  Register  at  65 
FR  37919-37922  to  add  7  CFR  457.165 
Millet  crop  insxirance  provisions 
effective  for  the  2002  and  succeeding 
crop  years. 

Following  publication  of  the  proposed 
rule  on  June  19,  2000,  the  public  was 
afforded  30  days  to  submit  written 
comments  and  opinions.  A  total  of  21 
comments  were  received  from  two 
reinsined  companies  and  a  trade 
association.  The  comments  received  and 
FCIC's  responses  are  as  follows: 

Comment.  Two  reinsured  companies 
and  a  trade  association  questioned  why 
the  contract  change  date  contained  in 
section  3  of  these  provisions  was 
changed  from  December  31  to  November 
30. 

Response.  The  contract  change  date 
was  changed  from  December  31  to 
November  30  in  section  3  to  maintain 
the  same  time  period  between  the 
contract  change  date  and  the 
cancellation  date  to  be  consistent  with 
other  annual  crop  insurance  policies. 

Comment  Two  reinsured  companies 
and  a  trade  association  questioned  why 
section  11  (Written  Agreement)  of  the 
previous  pilot  provisions  was  removed 
from  the  proposed  rule. 

Response.  Section  11  was  removed 
from  the  millet  crop  provisions  because 
it  is  contained  in  the  Basic  Provisions 
and,  therefore,  is  already  part  of  the 
policy. 

Comment.  Two  reinsiued  companies 
and  a  trade  association  questioned  why 
the  unit  of  measure,  "hundredweight" 
was  replaced  by  the  unit  of  measure, 
"bushel"  as  defined  in  section  1  of  these 
provisions. 

Response.  The  appropriate  unit  of 
measure  was  changed  from 
"hundredweight"  to  "bushel"  for  the 
following  reasons:  (1)  There  is  no  single 
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standard  of  measure  for  millet;  it  is  not 
contained  in  the  United  States  Grain 
Standards  or  any  other  standards;  (2) 
FCIC  has  determined  that  for  quality 
purposes  on  a  bushels  basis,  the  test 
weight  for  millet  is  50  lbs.  per  bushel 
and  a  test  weight  imder  50  lbs.  per 
bushel  is  eligible  for  quality  adjustment; 
and  (3)  A  bushel  unit  of  measurement 
is  consistent  with  othei  crops,  i.e.,  grain 

sorghvun. 

Cozmnent.  Two  reinsured  companies 
and  a  trade  association  recommend  the 
word  "limited"  be  removed  from 
section  12  (Prevented  Planting)  of  the 
Millet  crop  provisions. 

Response.  FCIC  agrees  with 
commenters.  The  proposed  rule  stated 
that  if  the  producer  had  limited  or 
additional  levels  of  coverage  and  paid 
additional  premium,  the  producer  coiJd 
increase  prevented  planting  coverage 
pursuant  to  the  actuarial  documents. 
FCIC  has  removed  the  incorrect 
reference  to  the  word  "limited"  from 
section  12  of  these  provisions. 

Comment.  Two  reinsured  companies 
and  a  trade  association  questioned 
whether  millet  planted  as  a  nurse  crop 
is  insurable.  ,     ,     „        j 

Response.  The  proposed  rule  allowed 
millet  grown  as  a  nurse  crop  unless 
harvested  as  grain  to  be  insured  by 
written  agreement  or  pursuant  to 
Special  Provisions.  However.  FCIC  has 
revised  section  5(c)  to  state  that  millet 
planted  as  a  nurse  crop  is  not  insiirable. 
This  change  was  made  because  millet 
must  be  swathed  and  windrowed  prior 
to  combining  or  threshing  and  practice 
cannot  be  done  when  miUet  is  planted 
as  a  ninse  crop. 

Comment.  Two  reinsured  compames 
and  a  trade  association  questioned  the 
end  insurance  period  provisions  in 
proposed  section  7.  The  proposal 
allowed  25  days  after  swathing  millet 
until  the  end  of  insurance  period 
calendar  date  in  North  Dakota  and 
South  Dakota  and  only  15  days  after 
swathing  millet  until  the  end  of  the 
insurance  period  calendar  date  in  all 
other  states. 

Response.  The  variance  of  days 
provides  adequate  time  for  swathed 
millet  to  dry  prior  to  completing 
harvest.  The  time  variances  are  based  on 
geographical  locations,  therefore,  no 
changes  have  been  made  in  response  to 
this  comment. 

Comment.  Two  reinsured  compames 
and  a  trade  association  recommend 
adding  language  to  the  peril  of  fire 
provision  contained  in  section  8  of  these 
provisions  to  read,  "Fire,  but  only  of 
natural  origin  and  not  artificial  or  man- 
made". 

Response.  FQC  agrees  with 
commenters  but  will  not  incorporate  the 


suggested  language  in  these  crop 
provisions.  FCIC  is  revising  the 
Common  Crop  Insurance  Policy  Basic 
Provisions  due  to  changes  required  by 
the  Agricultural  Protection  Act  of  2000. 
Language  indicating  that  all  causes  of 
loss  must  be  due  to  an  act  of  natural 
origin  will  be  included  in  this  revision 
instead. 

•  In  addition  to  the  changes  described 
above,  FCIC  has  revised  section  7(b)  to 
add  language,  "unless  otherwise 
specified  in  the  Special  Provisions." 
This  change  allows  for  the  flexibility  for 
different  ending  dates  of  the  insurance 
period  when  millet  is  expanded  into 
other  states  as  a  result  of  changes  in 
agronomic  and  geographic  growing 
conditions. 


List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance.  Millet,  Reporting  and 
recordkeeping  requirements. 

Final  Rule 

Accordingly,  as  set  forth  in  the 
preamble,  the  Federal  Crop  Insurance 
Corporation  amends  the  Common  Crop 
Insurance  Regulations  (7  CFR  part  457) 
as  follows: 

PART  457-COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  Section  457.165  is  added  to  read  as 
follows: 
§457.166    MHtot  crop  Insuranc*  provisions. 

The  Millet  Crop  Insurance  Provisions 
for  the  2002  and  succeeding  crop  years 
are  as  follows: 

FCIC  policies: 
United  States  Department  of  Agriculture 

Federal  Crop  Insurance  Corporation 

Reinsured  policies: 
(Appropriate  title  for  insurance  provider) 

Both  FCIC  and  reinsured  policies: 
Millet  Crop  Insurance  Provisions 

If  a  conflict  exists  among  the  policy 
provisions,  the  order  of  priority  is  as  follows: 
(1)  The  Catastrophic  Risk  Protection 
Endorsement,  if  applicable;  (2)  the  Special 
Provisions;  (3)  these  Crop  Provisions;  and  (4) 
the  Basic  Provisions  with  (1)  controlling  (2), 
etc. 

1.  Definitions. 

Bushel.  Fifty  pounds  of  millet,  or  any  other 
quantity  which  is  designated  in  the  Special 
Provisions  for  that  purpose. 

Harvest.  Combining  or  threshing  the  millet 
for  grain.  A  crop  that  is  swathed  prior  to 
combining  is  not  considered  harvested. 

Late  planting  period.  In  lieu  of  the 
definition  of  "Late  planting  period" 
contained  in  section  1  of  the  Basic 


Provisions,  late  planting  period  is  defined  as 
the  period  that  begins  the  day  after  the  final 
planting  date  for  the  insured  crop  and  ends 
20  days  after  the  final  planting  date. 

local  market  price.  The  cash  price  for 
millet  with  a  50-pound  test  weight  adjusted 
to  zero  percent  foreign  material  content  basis 
offered  by  buyers  in  the  area  in  which  you 
normally  market  the  millet.  Factors  not 
associated  with  grading,  including,  but  not 
limited  to  moisture  content,  will  not  be 
considered. 

Millet.  Proso  millet  produced  for  grain  to ' 
be  used  primarily  as  bird  and  livestock  feed. 

Nurse  crop  (companion  crop).  A  crop 
planted  into  the  same  acreage  as  another 
crop,  that  is  intended  to  be  harvested 
separately,  and  that  is  planted  to  improve 
growing  conditions  for  the  crop  with  which 
it  is  grown. 

Planted  acreage.  In  addition  to  the 
definition  of  "Planted  acreage"  contained  in 
section  1  of  the  Basic  Provisions,  planted 
acreage  is  also  defined  as  land  on  which  seed 
is  initially  spread  onto  the  soil  surface  by  any 
method  and  is  subsequently  mechanically 
incorporated  into  the  soil  in  a  timely  manner 
and  at  the  proper  depth.  Acreage  planted  in 
any  manner  not  contained  in  the  definition 
of  "planted  acreage"  will  not  be  insurable 
unless  otherwise  provided  by  the  Special 
Provisions. 

Swathed.  Severance  of  the  stem  and  gram 
head  from  the  ground  without  removal  of  the 
seed  from  the  head  and  placing  into  a 
windrow. 

Windrow.  Millet  that  is  cut  and  placed  m 

a  row. 

2.  Insurance  Guarantees,  Coverage  Levels, 
and  Prices  for  Determining  Indemnities. 

In  addition  to  the  requirements  of  section 
3  of  the  Basic  Provisions,  you  may  select  only 
one  price  election  for  all  the  millet  in  the 
county  insured  under  this  policy. 

3.  Confracf  Changes. 
In  accordance  with  section  4  of  the  Basic 

Provisions,  the  contract  change  date  is 
November  30  preceding  the  cancellation 

date. 

4.  Cancellation  and  Termination  Dates. 
In  accordance  with  section  2  of  the  Basic 

Provisions,  the  cancellation  and  termination 
dates  are  March  15. 

5.  Insured  Crop. 
In  accordance  with  section  8  of  the  Basic 

Provisions,  the  crop  insured  will  be  all  the 
millet  in  the  county  for  which  a  premium 
rate  is  provided  by  the  actuarial  documenU: 

(a)  In  which  you  have  a  share; 

(b)  That  is  planted  for  harvest  as  grain: 

(c)  That  is  not  planted  as  a  nurse  crop:  and 

(d)  That  is  not  (unless  allowed  by  Special 
Provisions  or  written  agreement): 

(1)  Interplanted  with  another  crop:  or 

(2)  Planted  into  an  established  grass  or 
legume. 

6.  Insurable  Acreage. 
In  addition  to  section  9  of  the  Basic 

Provisions,  any  acreage  of  the  insured  crop 
damaged  before  the  final  planting  date,  to  the 
extent  that  a  majority  of  producers  in  the  area 
would  not  normally  further  care  for  the  crop, 
must  be  replanted  unless  we  agree  that  it  is 
not  practicial  to  replant. 

7.  Insurance  Period. 
In  accordance  with  section  11  of  the  Basic 

Provisions,  the  calendar  date  for  the  end  of 
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the  insurance  period  is  the  date  immediately 
following  planting  as  follows: 

(a)  North  Dakota  and  South  Dakota: 

Jl)  September  15  for  acreage  not  swathed 
and  windrowed;  or 

(2)  October  10  for  acreage  swathed  and 
windrowed  by  September  15; 

(b)  All  other  states,  unless  otherwise 
specified  in  the  Special  Provisions: 

(1)  September  30  for  acreage  not  swathed 
and  windrowed  by  September  30;  or 

(2)  October  15  for  acreage  swathed  and 
windrowed  by  September  30. 

8.  Causes  of  Loss. 

In  accordance  with  section  12  of  the  Basic 
Provisions,  insurance  is  provided  only 
against  the  following  causes  of  loss  that  occur 
within  the  insurance  period: 

(a)  Adverse  weather  conditions; 

(b)  Fire; 

(c)  Insects,  but  not  damage  due  to 
insufficient  or  improper  application  of  pest 
control  measures; 

(d)  Plant  disease,  but  not  damage  due  to 
insufficient  or  improper  application  of 
disease  control  measures; 

(e)  Wildlife; 
tf)  Earthquake; 
(g)  Volcanic  eruption;  or 
(h)  Failure  of  the  irrigation  water  supply, 

if  caused  by  a  cause  of  loss  that  occurs  during 
the  insurance  period. 

9.  Duties  In  the  Event  of  Damage  or  Loss. 
In  accordance  with  section  14  of  the  Basic 

Provisions,  the  representative  samples  of  the 
unharvested  crop  must  be  at  least  10  feet 
wide  and  extend  the  entire  length  of  each 
field  in  the  unit.  The  samples  must  not  be 
harvested  or  destroyed  until  the  earlier  of  our 
inspection  or  15  days  after  harvest  of  the 
balance  of  the  unit  is  completed. 

10.  Settlement  of  Claim. 

(a)  We  will  determine  your  loss  on  a  unit 
basis.  In  the  event  you  are  unable  to  provide 
records  of  production: 

(1)  For  any  optional  unit,  we  will  combine 
all  optional  units  for  which  acceptable 
records  of  production  were  not  provided;  or 

(2)  For  any  basic  unit,  we  will  allocate  any 
commingled  production  to  such  units  in 
proportion  to  our  liability  on  the  harvested 
acreage  for  each  unit. 

(b)  In  the  event  of  loss  or  damage  covered 
by  this  policy,  we  will  settle  your  claim  on 
any  unit  by: 

(1)  Multiplying  the  insured  acreage  by  the 
production  guarantee; 

(2)  Subtracting  the  total  production  to 
count  (See  section  10(c))  from  the  result  of 
section  10(bMl); 

(3)  Multiplying  the  result  of  section 
10(b)(2)  by  your  price  election;  and 

(4)  Multiplying  the  resiilt  of  section 
10(b)(3)  by  your  share  and  any  adjustment 
from  section  10(f). 

For  example: 

You  have  a  100  percent  share  in  100  acres 
of  millet  in  the  unit,  with  a  guarantee  of  IS 
bushels  per  acre  and  a  price  election  of  $4.00 
per  bushel.  You  are  only  able  to  harvest  800 
bushels.  Your  indemnity  would  be  calculated 
as  follows: 

(1)  100  acres  x  15  bushel  a  1.500  bushel 
guarantee; 

(2)1300  bushels  guarantee  -  800  bushel 
production  to  count  =  700  bushel  loss; 


(3)  700  bushel  x  $4.00  price  election  = 
$2,800  loss;  and 

(4)  $2,800  X  100  percent  share  =  $2,800 
indemnity  payment. 

(c)  The  total  production  (bushels)  to  count 

from  all  insurable  acreage  on  the  unit  will 

include: 
(1)  All  appraised  production  as  follows: 
(i)  Your  appraised  production  will  not  be 

less  than  the  production  guarantee  for 

acreage: 

(A)  That  is  abandoned; 

(B)  Put  to  another  use  without  our  consent; 

(C)  Damaged  solely  by  uninsured  causes;  or 

(D)  For  which  you  fail  to  provide  records 
of  production  that  are  acceptable  to  uS; 

(ii)  Production  lost  due  to  uninsured 
causes; 

(iii)  Unharvested  production  (mature 
unharvested  production  may  be  adjusted  for 
quality  deficiencies  and  excess  moisture  in 
accordance  with  subsection  10(d)); 

(iv)  Potential  production  on  insured 
acreage  you  want  to  put  to  another  use  or  you 
wish  to  abandon,  if  you  and  we  agree  on  the 
appraised  amount  of  production.  Upon  such 
agreement,  the  insurance  period  for  that 
acreage  will  end  if  you  put  the  acreage  to 
another  use  or  abandon  the  crop.  If 
agreement  on  the  appraised  amount  of 
production  is  not  reached: 

(A)  If  you  do  not  elect  to  continue  to  care 
for  the  crop,  we  may  give  you  consent  to  put 
the  acreage  to  another  use  if  you  agree  to 
leave  intact,  and  provide  sufficient  care  for, 
representative  samples  of  the  crop  in 
locations  acceptable  to  us.  (The  amoimt  of 
production  to  count  for  such  acreage  will  be 
based  on  the  harvested  production  or 
appraisals  &t]m  the  samples  at  the  time 
harvest  should  have  occurred.  If  you  do  not 
leave  the  required  samples  intact,  or  you  fail 
to  provide  sufficient  care  for  the  samples,  our 
appraisal  made  prior  to  giving  you  consent  to 
put  the  acreage  to  another  use  will  be  used 

to  determine  the  amoimt  of  production  to 
count);  or 

(B)  If  you  elect  to  continue  to  care  for  the 
crop,  the  amount  of  production  to  count  for 
the  acreage  will  be  the  harvested  production, 
or  our  reappraisal  if  additional  damage 
occurs  and  the  crop  is  not  harvested;  and 

(2)  All  harvested  production  from  the 
insurable  acreage. 

(d)  Mature  millet  may  be  adjusted  for 
excess  moisture  and  qiiality  deficiencies.  If 
moisture  adjustment  is  applicable,  it  will  be 
made  prior  to  any  adjustment  for  quality. 

(1)  Production  will  be  reduced  1^  .12 
percent  for  each  0.1  percent  point  of  moisture 
in  excess  of  12  percent.  We  may  obtain 
samples  of  the  production  to  determine  the 
moisture  content. 

(2)  Production  will  be  eligible  for  quality 
adjustment  if: 

(i)  Deficiencies  in  quality,  result  in  the 
millet  weighing  less  than  50  pounds  per 
bushel;  or 

(ii)  Substances  or  conditions  are  present 
that  are  identified  by  the  Food  and  Drug 
Administration  or  other  public  health 
organizations  of  the  United  States  as  being 
injurious  to  human  or  animal  health. 

(3)  Quality  will  be  a  fector  in  determining 
your  loss  only  if: 

(i)  The  deficiencies,  substances,  or 
conditions  resulted  fit>m  a  cause  of  loss 


against  which  insurance  is  provided  under 
these  crop  provisions  and  within  the 
insurance  period; 

(ii)  The  deficiencies,  substances,  or 
conditions  result  in  a  net  price  tor  the 
damaged  production  that  is  less  than  the 
local  market  price; 

(iii)  All  determinations  of  these 
deficiencies,  substances,  or  conditions  are 
made  using  samples  of  the  production 
obtained  by  us  or  by  a  disinterested  third 
party  approved  by  us;  and 

(iv)  The  samples  are  analyzed  by  a  grader 
or  by  a  laboratory  approved  by  us  with  regard 
to  substances  or  conditions  injurious  to 
human  or  animal  health  (test  weight  for 
quality  adjustment  purposes  may  be 
determined  by  our  loss  adjuster). 

(4)  Millet  production  that  is  eligible  for 
quality  adjustment,  as  specified  in  sections 
10(d)(2)  and  (3),  will  be  reduced  by  the 
quality  adjustment  factor  contained  in  the 
Special  Provisions  if  quality  adjustment 
factors  are  not  available  in  the  county,  the 
eligible  millet  production  will  be  reduced  as 
follows: 

(i)  The  market  price  of^the  qualifying 
damaged  production  and  the  local  market 
price  will  be  determined  on  the  earlier  of  the 
date  such  quality  adjusted  production  is  sold 
or  the  date  of  final  inspection  for  the  unit. 

(ii)  The  price  for  the  qualifying  damaged 
production  will  be  the  market  price  for  the 
local  area  to  the  extent  feasible.  Discounts 
used  to  establish  Jthe  net  price  of  the  damaged 
production  will  be  limited  to  those  that  are 
usual,  customary,  and  reasonable.  The  price 
will  not  be  reduced  for: 

(A)  Moisture  content; 

(B)  Damage  due  to  uninsured  causes;  or 

(C)  Drying,  handling,  processing,  or  any 
other  costs  associated  with  normal 
harvesting,  handling,  and  marketing  of  the 
millet;  except,  if  the  value  of  the  damaged 
production  can  be  increased  by  conditioning, 
we  may  reduce  the  value  of  the  production 
after  it  has  been  conditioned  by  the  cost  of 
conditioning  but  not  lower  than  the  value  of 
the  production  before  conditioning.  We  may 
obtain  prices  from  any  buyer  of  our  choice. 

If  we  obtain  prices  bova  one  or  more  buyers 
located  outside  your  local  market  area,  we 
will  reduce  such  prices  by  the  additional 
costs  required  to  deliver  the  millet  to  those 
buyers. 

(iii)  The  value  of  the  damaged  or 
conditioned  production  determined  in 
section  10(d)(4)(ii)  will  be  divided  by  the 
local  market  price  to  determine  the  quality 
adjustment  factor; 

(iv)  The  number  of  bushels  remaiiiing  after 
any  reduction  due  to  excessive  moisture  (the 
moisture-adjusted  gross  bushel,  if 
appropriate)  of  the  damaged  or  conditioned 
production  under  section  10(dKl)  will  then 
be  multiplied  by  the  quality  adjustment 
foctor  bom.  section  10(d)(4)(iii)  to  determine 
the  production  to  count. 

(e)  Any  production  harvested  fit>m  plants 
growing  in  the  insured  crop  may  be  counted 
as  production  of  the  insured  crop  on  a  weight 
basis. 

(f)  If  the  insured  crop  is  not  swathed  and 
not  harvested,  the  amount  of  indemnity 
payable  under  section  10(b)(4)  will  be 
reduced  by  30  percent  to  reflect  those  costs 
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not  incurred  by  you.  If  the  insured  crop  is 
swathed  but  not  harvested,  the  amount  of 
indemnity  payable  under  section  10(b)(4) 
will  be  reduced  by  15  percent  to  reflect  those 
costs  not  incurred  by  you. 

W.  Late  Planting. 

In  lieu  of  the  provisions  contained  in 
section  16(a)  of  the  Basic  Provisions,  the 
production  guarantee  for  each  acre  planted  to 
the  insured  crop  during  the  late  planting 
period,  unless  otherwise  specified  in  the 
Special  Provisions,  will  be  reduced  by: 

(a)  One  percent  for  the  first  through  the 
tenth  day;  and 

(b)  Three  percent  for  the  eleventh  through 
the  twentieth  day. 

12.  Prevented  Planting. 

Your  prevented  planting  coverage  will  be 
60  percent  of  your  production  guarantee  for 
timely  planted  acreage.  If  you  have  an 
additional  coverage  level,  as  specified  in  7 
CFR  part  400,  subpart  T,  and  pay  an 
additional  premium,  you  may  increase  your 
prevented  planting  coverage  to  a  level 
specified  in  the  actuarial  documents. 

Signed  in  Washington,  DC.  on  January  16, 
2002. 

Phyllis  W.  Honor. 

Acting  Manager,  Federal  Crop  Insurance 
Corporation. 

[FR  Doc.  02-1619  Filed  1-22-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Rural  Utilttles  Service 

7  CFR  Part  1703 
RIN  0572-AB70 

Distance  Learning  and  Telemediclne 
Loan  and  Grant  Program 

AGENCY:  Rural  Utilities  Service,  USDA. 
action:  Direct  final  rule. 


SUMMARY:  The  Rural  Utilities  Service 
(RUS)  is  amending  its  regulations  for  the 
Distance  Learning  and  Telemediclne 
(DLT)  Loan  and  Grant  Program.  This 
direct  final  rule  addresses  the 
amendments  affecting  the  grant 
progrun.  These  amendments  will  clarify 
eligibility;  change  the  grant  minimum 
matching  contribution;  clarify  that  only 
loan  funds  will  be  used  to  finance 
transmission  facilities;  modify  financial 
information  requirements;  adjust  the 
leveraging  of  resources  scoring  criterion; 
revise  financial  information  to  be 
submitted;  and  make  other  minor 
changes  and  corrections. 
DATES:  This  rule  will  become  effective 
March  11,  2002,  imless  we  receive 
written  adverse  comments  or  a  written 
notice  of  intent  to  submit  adverse 
comments  on  or  before  February  22, 
2002.  If  we  receive  such  comments  or 
notice,  we  will  publish  a  timely 
document  in  the  Federal  Register 


withdrawing  the  rule.  Comments 
received  will  be  considered  under  the 
proposed  rule  published  in  this  edition 
of  the  Federal  Register  in  the  proposed 
rule  section.  A  second  public  comment 
period  will  not  be  held. 

Written  comments  must  be  received 
by  RUS  via  facsimile  transmission  or 
carry  a  postmark  or  equivalent  no  later 
than  February  22,  2002. 
ADDRESSES:  Submit  adverse  comments 
or  notice  of  intent  to  submit  adverse 
comments  to  Roberta  D.  Pvucell, 
Assistant  Administrator, 
Telecommunications  Program,  Rural 
Utilities  Service,  U.S.  Department  of 
Agriculttue,  1400  Independence  Ave., 
SW..  STOP  1590,  Room  4056,  South 
Building,  Washington,  DC  20250-1590 
or  via  facsimile  transmission  to  (202) 
720-0810.  RUS  requests  a  signed 
original  and  three  copies  of  all 
comments  (7  CFR  1700.4).  All 
comments  received  will  be  made 
available  for  public  inspection  at  room 
4056.  South  Building,  Washington,  DC, 
between  8  a.m.  and  4  p.m.  (7  CFR  part 
1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Morgan,  Chief,  DLT  Branch, 
Advanced  Services  Division,  Rural 
Utilities  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW..  STOP  1550,  Washington,  DC 
20250-1550.  Telephone:  202-720-0413; 
e-mail  at  mworgan@rus.usda.gov,  or, 
Fax:  202-720-1051. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 


Executive  Order  12372 

This  program  is  subject  to  the 
provisions  of  Executive  Order  12372. 
Intergovernmental  Review  of  Federal 
Programs,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  RUS  has  determined  that  this 
rule  meets  the  applicable  standards 
provided  in  section  3  of  the  Executive 
Order.  In  addition,  all  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted;  no 
retroactive  effect  will  be  given  to  this 
rule;  and,  in  accordance  with  section 
212(e)  of  the  Department  of  Agricultiue 
Reorganization  Act  of  1994  (7  U.S.C. 
6912(e))  administrative  appeal 


procedures,  if  any  are  required,  must  be 
exhausted  before  an  action  against  the 
Department  or  its  agencies  may  be 
initiated. 

Regulatory  Flexibility  Act  Cettification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not  have 
a  significant  economic  adverse  impact 
on  a  substantial  number  of  small 
entities,  as  defined  in  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601).  The  RUS 
DLT  loan  and  grant  program  provides 
recipients  with  grants  and  loans  at 
interest  rates  and  on  terms  that  are  more 
favorable  than  those  generally  available 
ftova  the  private  sector.  Recipients,  as  a 
result  of  obtaining  federal  financing, 
receive  economic  benefits  that  exceed 
any  direct  cost  associated  with 
complying  with  the  RUS  regulations 
and  requirements. 

National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  the 
human  environment  as  defined  by  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321  et  seq.).  Therefore, 
this  action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domesdc  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  programs  under  No.  10.855 
Distance  Learning  and  Telemedicine 
Loans  and  Grants.  This  catalog  is 
available  on  a  subscription  basis  fit)m 
the  Superintendent  of  Documents,  the 
United  States  Government  Printing 
Office,  Washington.  DC  20402-9325, 
telephone  number  (202)  512-1800. 

Information  Collection  and 
Recordkeeping  Requirements 

The  reporting  and  recordkeeping 
requirements  contained  in  this  rule  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  imder 
OMB  Control  Number  0572-0096. 
pursuant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C  chapter  35). 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  title  II  of  the  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  or  the  private 
sector.  Thus,  this  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  Unfunded  Mandates  Reform 
Act. 
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Background 

RUS  is  amending  7  CFR  1703, 
subparts  D,  E,  F  and  G  of  its  regulations 
for  the  Distance  Learning  and 
Telemedicine  (DLT)  Loan  and  Grant 
Program.  The  current  regulations 
implement  the  provision  of  the  Federal 
Agricultiu'e  Improvement  and  Reform 
Act  of  1996  (1996  Act)  (7  U.S.C.  950aaa 
et  seq.)  to  encourage  and  improve 
telemedicine  services  and  distance 
learning  services  in  rural  areas. 

Subpart  D  is  being  amended  to  clarify 
eligibility  for  various  types  of  financial 
assistance.  Section  1703.103  is  revised 
to  clarify  eligibility  criterion  for 
applicants  in  conformanoe  with 
paragraphs  (c)(1)  and  (2)  of  section  2333 
of  the  1996  Act  (7  U.S.C.  950aaa-a(l) 
and  (2).  Sections  1703.131(h)  and 
1703.141(h)  are  revised  to  clarify  that 
transmission  facilities  may  be  financed 
only  with  a  loan  and  in  connection  with 
a  distance  learning  or  telemedicine 
project.  Fimding  of  transmission 
fecilities  is  further  clarified  under 
section  1703.101.  Additionally  the  word 
"eligible"  was  removed  firom  the  first 
sentence  of  the  consortium  definition 
and  the  definition  of  "eligible 
organization"  was  deleted  under  the 
definition  section.  Eligibility  criteria  are 
set  forth  in  §1703.103. 

This  rule  also  amends  the  method  of 
calculation  for  the  minimum  matching 
contribution  of  a  grant  in  subpart  E. 
This  rule  also  readjusts  the  award  of 
points  for  the  leveraging  of  resources 
scoring  criterion.  I 

Subpart  E  clarifies  the  circumstances 
under  which  the  grant  program  will 
fund  telecommunications  facilities. 

This  rule  makes  an  additional 
jiodification  to  subpart  E  regarding 
required  financial  information.  This  will 
streamline  the  application  process  for 
applicants. 

List  of  Subjects  in  Part  17D3 

Community  development:  Grant 
programs — housing  and  fnmmiinity 
development;  Loan  programs — housing 
and  community  development.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  RUS  amends  7  CFR  chapter 
XVII  as  follows: 

PART  1703-AURAL  DEVEUOPMENT 

1.  The  authority  citation  for  this  part 
continues  to  read  as  follows: 

Autiwrity:  7  U.S.C.  950aaa  et  seq. 


Subpart  D — Distance  Learning  and 
Telemedicine  Loan  and  Grant 
Program — General 

2.  Amend  §  1703.102  by  removing  the 
definition  of  "Eligible  organization"  and 
revising  the  definitions  of  "Consortium" 
and  "Rural  Community  Facilities"  to 
read  as  follows: 

§1703.102    Definitions. 

*         *         *         *         * 

Consortium  means  a  combination  or 
group  of  entities  formed  to  undertake 
the  purposes  for  which  the  distance 
learning  and  telemedicine  financial 
assistance  is  provided.  At  least  one  of 
the  entities  in  a  consortium  must  meet 
the  requirements  of  §  1703.103. 
***** 

Rural  community  facility  means  a 
facility  such  as  a  school,  library, 
learning  center,  training  facility, 
hospital,  or  medical  facility  that 
provides  educational  or  health  care 
benefits  primarily  to  residents  of  rural 
areas. 
***** 

3.  Revise  §  1703.103  to  read  as 
follows: 

§1703.103    Applicant  eligibility  and 
allocation  of  funds. 

(a)  To  be  eligible  to  receive  a  grant, 
loan  and  grant  combination,  or  loan 
under  this  subpart: 

(1)  The  applicant  must  be  legally 
organized  as  an  incorporated 
organization  or  partnership,  an  Indian 
tribe  or  tribal  organization,  as  defined  in 
25  U.S.C.  450b  (b)  and  (c),  a  state  or 
local  unit  of  government,  a  consortiiun, 
as  defined  in  §  1703.102,  or  other  legal 
entity,  including  a  private  corporation 
organized  on  a  for  profit  or  not-for  profit 
basis.  Each  applicant  must  provide 
written  evidence  of  its  legal  capacity  to 
contract  with  RUS  to  obtain  the  grant, 
loan  and  grant  combination,  or  the  loan, 
and  comply  with  all  applicable 
requirements.  If  a  consortium  lacks  the 
legal  capacity  to  contract,  each 
individual  entity  must  contract  with 
RUS  in  its  own  behalf. 

(2)  The  applicant  proposes  to  utilize 
the  financing  to: 

(i)  Operate  a  rural  community  facility; 
or 

(ii)  Deliver  distance  learning,  or 
telemedicine  services  to  entities  that 
operate  a  rural  community  facility  or  to 
residents  of  rural  areas  at  rates 
calculated  to  ensure  that  the  benefit  of 
the  financial  assistance  is  passed 
through  to  such  entities  or  to  residents 
of  rural  areas. 

(b)  Electric  or  telecommimications 
borrowers  are  not  eligible  for  grants.  • 


Subpart  E — Distance  Learning  and 
Telemedicine  Grant  Program 

4.  Remove  and  reserve  §  1703.120 

5.  Amend  §  1703.121  by  revising  the 
introductory  text  to  read  as  follows: 

§  1703.121    Approved  purposes  for  grants. 

For  distance  learning  and 
telemedicine  projects,  grants  shall 
finance  only  the  costs  for  approved 
purposes.  Grants  shall  be  expended  only 
for  the  costs  associated  with  the  initial 
capital  assets  associated  with  the 
project.  The  following  are  approved 
grant  purposes: 
***** 

6.  Amend  §  1703.122  by  revising 
paragraph  (a)  and  adding  paragraph  (e) 
to  read  as  follows: 

§1703.122    Matching  contributions. 

(a)  The  grant  applicant's  minimum 
matching  contribution  must  equal- 15 
percent  of  the  grant  amount  requested 
and  shall  be  used  for  approved  purposes 
for  grants  listed  in  §  1703.121.  Matching 
contributions  generally  must  be  in  the 
form  of  cash.  However,  in-kind 
contributions  solely  for  the  purposes 
listed  in  §  1703.121  may  be  substituted 
for  cash. 
***** 

(e)  Any  financial  assistance  from 
Federal  sources  will  not  be  considered 
as  matching  contributions  under  this 
subpart  imless  there  is  a  Federal 
statutory  exception  specifically 
authorizing  the  Federal  financial 
assistance  to  be  considered  as  a 
matching  contribution. 

7.  Amend  §  1703.123  by  revising 
paragraph  (a)(1)  to  read  as  follows: 

§1703.123    Nonapproved  purposes  for 
grants. 

(a)  *  *  * 

(1)  To  cover  the  costs  of  acquiring, 
installing  or  constructing 
telecommunications  transmission 
facilities; 
***** 

8.  Amend  §  1703.125  by  removing  the 
words  "piut:hases  or  leases  of  from  the 
first  sentence  of  (h)(2)  and  by  revising 
paragraph  (e)  to  read  as  follows: 

§1703.125    Completed  application. 

***** 

(e)  Financial  information  and 
sustainability.  The  applicant  must 
provide  a  narrative  description 
demonstrating:  feasibility  of  the  project, 
including  having  sufficient  resources 
and  expertise  necessary  to  imdertake 
and  complete  the  project;  and,  how  the 
project  will  be  sustained  following 
completion  of  the  project. 
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9.  Amend  §  1703.126  by  revising 
paragraph  (a)(4)  to  read  as  follows: 

§  1 703.1 26    Criteria  for  scoring  grant 
applicatiofts. 

(a)*  *  * 

(4)  The  ability  of  the  applicant  to 
leverage  financial  resources— Up  to  35 
points.  This  criterion  will  be  used  to 
evaluate  the  ability  of  the  applicant  to 
provide  a  matching  contribution  for  the 
project  using  other  non-Federal 
financial  assistance.  Documentation 
submitted  in  support  of  the  application 
should  reflect  any  additional  financial 
support  for  the  project  from  non-Federal 
sources  above  the  applicant's  minimum 
matching  contribution  of  15  percent  as 
required  by  §  1703.122.  The  applicant 
must  include  evidence,  from  authorized 
representatives  of  the  sources,  of  a 
commitment  that  the  funds  are  available 
and  will  be  used  for  the  project.  The 
applicant  will  receive  points  as  follows: 

(i)  Matching  contribution  for 
approved  purposes  greater  than  15 
percent,  but  less  than  or  equal  to  30 
percent  of  the  grant  requested — 0  points. 

(ii)  Matching  contribution  for 
approved  purposes  greater  than  30 
percent,  but  less  than  or  equal  to  50 
percent  of  the  grant  requested — 15 
points. 

(iii)  Matching  contribution  for 
approved  purposes  greater  than  50 
percent,  but  less  than  or  equal  to  75 
percent  of  the  grant  requested — 25 
points. 

(iv)  Matching  contribution  for 
approved  purposes  greater  than  75 
percent,  but  less  than  or  equal  to  100 
percent  of  the  grant  requested — 30 
points. 

(v)  Matching  contribution  for  a  grant 
for  approved  purposes  greater  than  100 
percent  of  the  grant  requested — 35 
points. 
*        *        *        *        * 

Dated:  December  28,  2001. 
Roberta  D.  Parcell, 

Acting  Administrator,  Rural  Utilities  Service. 
[FR  Doc.  02-1537  Filed  1-22-02;  8:45  am) 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 
RIN  324S-AE56 

Small  Business  Size  Standards; 
inflation  Adjustment  to  Size  Standards 

AGEMCY:  Small  Business  Administration 
ACTION:  Interim  final  rule. 


SUMMARY:  The  Small  Business 
Administration  (SBA)  is  adjusting  its 


monetary-based  size  standards,  (e.g., 
receipts,  net  income,  net  worth,  and 
assets)  for  the  effect  of  inflation.  This 
action  is  intended  to  maintain  the  value 
of  size  standards  in  inflation-adjusted 
terms.  From  1994  to  the  third  quarter  of 
2001  the  general  level  of  prices  in  the 
United  States  increased  approximately 
15.8%  as  measured  by  the  chain-type 
price  index  for  gross  domestic  product. 
This  change  will  restore  eligibility  to 
firms  that  may  have  lost  small  business 
status  solely  due  to  the  effect  of 
inflation. 

SBA  is  adding  a  provision  in  its 
regulations  that  will  require,  at  least 
once  every  five  years,  an  assessment  of 
the  inflationary  impact  on  monetary- 
based  size  standards.  This  periodic 
review  will  generally  ensure  that 
monetar>'-based  standards  are  current 
with  inflationary  factors,  as  appropriate, 
and  that  firms  will  not  lose  small 
business  status  due  solely  to  the  effect 
of  inflation. 

DATES:  Effective  Date:  This  regulation 
becomes  effective  on  February  22,  2002. 

Applicability  Dates:  For  the  purposes 
of  Federal  procurements,  this  rule 
applies  to  solicitations,  except  for 
noncompetitive  Section  8(a)  contracts, 
issued  on  or  after  February  22,  2002.  For 
the  piu-pose  of  noncompetitive  Section 
8(a)  contracting  actions,  the  new  size 
standards  are  applicable  to  offers  of 
requirements  that  are  accepted  by  SBA 
on  or  after  February  22,  2002.  For 
purposes  of  eligibility  for  economic 
injury  disaster  loan  assistance  to  small 
business  concerns  located  in  disaster 
areas  declared  as  a  result  of  the  terrorist 
attacks  on  the  World  Trade  Center,  New 
York,  New  York  and  the  Pentagon,  the 
applicability  date  is  September  11, 

2001. 

Comment  Period:  Comments  must  be 
received  on  or  before  February  22,  2002. 
Upon  request,  SBA  will  make  all  public 
comments  available  to  any  person  or 
entity. 

ADDRESSES:  Send  comments  to  Gary  M. 
Jackson,  Assistant  Administrator  for 
Size  Standards,  U.S.  Small  Business 
Administiation,  409  Third  St.,  SW., 
Mail  Code  6530,  Washington,  DC  20416; 
or,  via  e-mail  to 
SIZESTANDARDS@sba.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Heal,  Office  of  Size  Standards, 
(202) 205-6618. 
SUPPLEMENTARY  INFORMATION: 

Inflationary  Review 

SBA  is  adding  a  provision  to  its  size 
standards  jegidations  requiring  that  at 
least  once  every  five  years  it  will  assess 
the  impact  of  inflation  on  its  monetary- 
based  size  standards.  These  are  size 


standards  based  on  receipts,  net  income, 
or  other  monetary  measures.  Although 
the  provision  does  not  mandate  that 
SBA  adjust  size  standards  for  inflation, 
it  does  provide  assurances  to  the  public 
that  SBA  is  monitoring  inflation  and  is 
making  a  decision  "whether  or  not  to 
adjust  size  standards  within  a 
reasonable  period  of  time  since  its  last 
inflation  adjustment.  If  SBA  decides  not 
to  make  an  inflation  adjustment  after  a 
review,  it  will  continue  to  monitor 
inflation  on  an  annual  basis  until  such 
time  an  adjustment  is  made.  Afterwards, 
SBA  will  review  inflation  on  a  periodic 
basis,  but  at  least  once  within  five  years. 

As  described  in  §12 1.102(a),  SBA 
examines  a  number  of  economic 
characteristics  in  developing  size 
standards.  Inflation  is  one  of  many 
considerations  in  this  process.  SBA  does 
not  believe  it  is  appropriate  to 
automatically  adjust  size  standards  for 
inflation  since  other  factors  influence 
the  setting  of  size  standards.  For 
example,  changes  in  industry 
characteristics  or  in  SBA's  policies  may 
render  an  inflation  adjustment 
unnecessary  or  inappropriate.  Under 
this  provision,  if  a  significant  amount  of 
inflation  occurs  in  the  economy  within 
a  five-year  period,  SBA  will  consider  an 
inflation  adjustment  on  a  more  frequent 
basis.  SBA  invites  the  public  to 
comment  on  this  policy  and  to  suggest 
alternative  procedures. 

Inflationary  Adjustment 

SBA  is  adjusting  the  monetary-based 
size  standards  for  the  effect  of  inflation 
in  order  to  restore  eligibility  to  firms 
that  may  have  lost  small  business  status 
due  solely  to  the  effect  of  inflation. 
While  these  adjustments  are  not  done 
on  a  fixed  schedule,  prior  adjustments 
occurred  in  1994  (59  FR  16513,  dated 
April  7,  1994),  1984  (49  FR  5024,  dated 
Februar>-  9, 198'!),  and  1975  (40  FR 
32824,  as  corrected  by  40  FR  36310, 
dated  August  5, 1975).  The  current 
adjustment  is  being  made  at  this  time 
because  inflation  has  increased  by 
15.8%  since  1994,  which  is  sufficient  to 
warrant  an  increase,  and  because  SBA 
believes  that  adjustments  should  be 
made  more  frequently  than  once  every 
ten  years,  as  was  the  case  with  the  last 
inflationary  adjustment. 

Small  business  size  standards  are 
based  on  the  six-digit  industry  codes  of 
the  North  American  Industry 
Classification  System  (MAICS).  In 
addition,  SBA  has  several  programs  that 
have  their  own  size  standards  (e.g., 
Siu^ty  Bond  Guaranteed  Assistance, 
Sale  of  Government  Property,  etc.).  The 
size  standards  that  SBA  is  changing  are 
those  that  are  receipts  based  and  those 
based  upon  other  monetary  measures. 
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Employee-based,  production-based,  and 
those  established  by  legislation  are 
unafiiected  by  inflation,  and  thus,  not 
part  of  this  rulemaking.  Those  standards 
that  have  been  changed  since  the  last 
inflation  adjustment  in  1994  will  be 
increased  accordingly.  However,  some 
receipt-based  standards  that  were 
recently  increased  will  not  be  adjusted 
as  the  inflation  effect  has  already  been 
factored  into  the  new  size  standard.  Full 
details  of  this  adjustment  are  contained 
in  the  table,  at  the  end  of  the  preamble, 
which  lists  the  affected  industries 
according  to  NAICS.        j 

How  Does  SBA  Adjost  Size  Standards 
for  Inflation? 

The  methodology  for  adjusting  the 
size  standards  for  inflation  was  as 
follows: 

1.  Selection  of  an  appropriate 
inflation  indicator.  We  used  the  chain- 
type  price  index  for  gross  domestic 
product  (GDP)  as  published  by  the  U.S. 
Department  of  Commerce,  Bineau  of 
Economic  Analysis  (BEA),  which  is  a 


broad  measiue  of  inflation  for  the 
economy  as  a  whole,  and  is  available  on 
a  quarterly  basis.  In  the  past,  SBA  used 
the  implicit  price  deflator  for  GDP. 
Since  that  time  the  BEA  has  produced 
an  improved  price  index,  the  chain-type 
price  index  for  GDP,. that  more 
accurately  reflects  inflation.  This  type  of 
index  relies  on  aimual  price  weights 
rather  than  on  the  fixed  price  weight 
that  the  implicit  price  deflator  relied 
upon.  For  more  information,  see  J. 
Steven  Landefeld  and  Robert  P.  Parker's 
article  "BEA's  Chain  Indexes,  Time 
Series,  and  Measures  of  Long-Term 
Economic  Growth"  in  the  May  1997 
issue  of  Survey  of  Current  Business. 
This  article  may  also  be  found  at  http:/ 
/www.bea.doc.gov/bea/an/0597od/ 
maintext.htm,  or  it  may  be  obtained  by 
calling  the  Goverrunent  Printing  Office 
at  (202)  512-1800. 

2.  Selection  of  a  base  period.  We 
selected  the  fourth  quarter  of  1993  as 
the  base  period  since  this  was  the 
ending  period  of  the  last  inflation 
adjustment  in  1994.  The  chain-type 


price  index  for  GDP  stood  at  94.79  at 
that  time. 

3.  Selection  of  an  end  period.  We 
selected  the  third  quarter  of  2001  as  the 
ending  period  for  this  inflation 
adjustment  since  it  is  the  latest  available 
quarterly  data  published  by  BEA.  The 
chain-type  price  index  for  GDP  Deflator 
stood  at  109.8  at  that  time. 

4.  Calculation  of  inflation.  Based  on 
these  price  indices,  inflation  increased 
15.8%  between  the  base  and  ending 
periods  [((109.8/94.79)  -1.00)  x 
100=15.8%]. 

5.  Application  of  the  inflation 
adjustment  to  the  monetary-based  size 
standards.  We  multiplied  the  current 
size  standard  by  1.158  and  rounded  to 
the  closest  $0.5M. 

6.  Which  size  standards  and  size 
eligibility  criteria  are  not  being 
changed? 

Certain  size  standards  and  size 
eligibility  criteria  are  not  being  changed 
in  this  rule.  SBA's  reasons  are  set  forth 
in  the  chart  below. 


Industry 


Agriculture,  ttie  Very  Small  Business  Set-Aside  program,  and  Small 
Business  Investment  Company  Program's  Smaller  Enterprise  size 
standard. 

Travel  and  Real  Estate  Agents,  Cattle  Feedlots,  and  Architects  and  En- 
gineers (A&E)  with  size  standards  of  $1.0M,  $1.5M,  and  $4.0M,  re- 
spectiveiy. 

Eligft)ility  criteria  for  small  business  receiving  assistance  from  Small 
Business  Investments  Companies  (SBIC)  Program. 


Reason  not  being  changed 


Set  by  statute. 


A  15.8%  and  2.9%  (A&E)  adjustment  would  be  too  small  to  wan-ant  an 
increase.  The  A&E  size  standards  were  increased  in  June  of  1999. 

In  1994,  the  average  net  worth  and  net  income  criteria  were  increased 
threefold.  Cun-ent  size  standards  are  inclusive  for  purposes  of  the 
SBIC  Program  and  no  further  increase  is  deemed  necessary  at  this 
time. 


What  Special  Situations  Exist 
Regard&ng  the  New  Inflationary 
Ad|ustnient? 

The  size  standard  for  banks  is 
expressed  in  terms  of  assets  and  is  being 
set  at  $150  million.  This  adjustment 
represents  more  than  a  15.8%  increase. 
The  ciurent  size  standard  of  $100 
million  in  assets  was  established  in 
1984  and  was  not  adjusted  in  the  1994 
inflation  adjustment.  The  1994 
adjustment  increased  only  the  receipt 
based  size  standards.  Monetary 
standards,  other  than  receipts  based, 
and  program  size  standards  were  not 
adjusted  at  that  time.  This  rule  adjusts 
all  monetary  standards. 

The  Health  Care  Group's  size 
standards  were  increased  in  December 
2000;  the  Freight  Forwarders  size 
standards  were  increased  in  September 
2000;  and  the  Help  Supply  Services  size 
standards  were  increased  in  July  2000. 
These  changes,  however,  were  not  due 
to  inflation  but  were  based  on  the 
structine  of  these  industries  using  data 
from  1992.  Unlike  other  industries 


described  in  the  table  above,  these 
industries  were  adjusted  for  inflation  in 
1994.  A  further  increase  is  being 
adopted  for  inflation  at  this  time  in 
order  to  make  these  size  standards 
current. 

The  Construction  and  Refuse 
Collection  size  standards  were  increased 
in  Jime  2000  to  accoimt  for  inflation 
through  the  end  of  1999.  Since  that 
time,  an  additional  4.3%  inflation  has 
occurred  [the  chain-type  price  index  for 
GDP  was  105.28  at  the  fourth  quarter  of 
1999  ((109.8/105.28)  - 1.00)  x 
100=1.043,  or  4.3%).  To  adjust  all  size 
standards  to  the  same  common  period 
with  respect  to  inflation,  the 
Construction  and  Refuse  Collection  size 
standards  are  being  adjusted  by  4.3%. 
The  Dredging  size  standard  of  $17 
million,  however,  is  not  being  adjusted 
since  that  size  standard  was  based  on  an 
analysis  of  specific  industry  cost  data 
and  other  industry  considerations. 

The  size  standard  for  sales  of 
government  property,  currently  at  $2 
million,  is  increasing  to  $6.0  million. 


This  especially  large  increase  is  being 
made  due  to  an  earlier  oversight,  in  that 
this  size  standard  was  not  raised  from 
$2  million  for  inflation  in  1984  or  1994. 
Therefore  it  is  being  increased  to  $6.0 
million  to  bring  it  up  to  the  present-day 
eqmvalent  of  $2  million  and  the  most 
common  size  standard  for  the  non- 
manufacturing  industries. 

What  Other  SBA  Programs  or 
Activities,  Not  Defined  by  the  NAICS 
System,  Will  Have  Their  Size  Standards 
Adjosted  for  Inflation? 

The  size  standards  associated  with  the 
NAICS  Codes  are  primarily  used  in 
coimection  with  SBA's  financial 
assistance  programs  and  federal 
proonement  programs.  SBA  and  other 
federal  agencies  oversee  small  bu»ness 
programs  that  are  not  covered  by  the 
NAICS  Codes  or  use  NAICS  size 
standards  as  an  alternative  to  the 
program  size  standard.  Therefore,  SBA 
will  also  make  inflation  adjustments  to 
those  programs  that  have  any  monetary- 
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based  size  standards,  accept  for  the 
SBIC  program  as  discussed  above. 


Program 


CFR  site 


Inflation  adjusted  size  standard 


Current 
starKlard 


New 
standard 


504  Program 

Surety  Bond  Guarantee  Assistance 


Sales  of  Govemment  Property  (Except,  Timber  Sales  Program,  the  Special 
Salvage  Timber  Sales  Program,  the  sale  of  Govemment  petroleum  coal, 
and  uranium.). 


13  CFR  121.301(b) 
13  CFR  121.301(d) 
13  CFR  121.502 


$6.0M 
$2.0M 
$5.0M 

$2.0M 


Net  Worth 
Net  Income 
Average  Annual 

Receipts 
Average  Annual 

Receipts 


$7.0M 
$2.5M 

$6,014 

$6.0M 


Stockpile  Purchases 


13  CFR  121.512 


For  concerns  not  primarily  engaged  in  man- 
ufacturing (Manufacturing  firms  have  an 
employee-based  size  standard) 


$42.0M 


Average  Annual 
Receipt 


$48.5M 


Justification  for  Publication  as  an 
Interim  Final  Rule 

In  general,  SBA  publishes  a  rule  for 
public  comment  before  issuing  a  final 
rule,  in  accordance  with  the 
Administrative  Procedure  Act  and  SBA 
regulations.  5  U.S.C.  553  and  13  CFR 
101.108.  The  Administrative  Procedure 
Act  provides  an  exception  to  this 
standard  rulemaking  process,  however, 
where  an  agency  finds  good  cause  to 
adopt  a  rule  wiUiout  prior  public 
participation.  5  U.S.C.  553(b)(3)(B).  The 
good  cause  requirement  is  satisfied 
when  prior  public  participation  is 
impracticable,  unnecessary,  or  contrary 
to  the  public  interest.  Under  such  ' 
circumstances,  an  agency  may  publish 
an  interim  finsd  rule  without  soliciting 
public  comment. 

In  enacting  the  good  cause  exception 
to  standard  rulemaking  procedures. 
Congress  recognized  that  emergency 
situations  may  arise  where  an  agency 
must  issue  a  rule  without  public 
participation.  On  September  16,  2001, 
the  President  declared  a  national 
emergency  as  a  result  of  the  events  of 
September  11,  2001.  The  events  of  that 
day  have  impacted  U.S.  businesses  both 
in  the  declared  disaster  areas  and  across 
the  nation.  Most  of  the  affected 
businesses  qualify  as  small  under 
existing  SBA  size  standards  and  are 
eligible  for  SBA  and  other  Federal 
assistance.  However,  some  of  the 
affected  businesses  had  previously  lost 
their  small  size  status  solely  as  a  result 
of  the  inflation  that  has  occurred  since 
SBA  last  revised  the  size  standards  in 
1994.  A  proposed  inflationary 
adjustment  to  the  size  regulations  to 
restore  eligibility  to  those  businesses 
was  already  under  development  at  SBA 
when  the  tragic  events  of  September  11, 
2001,  occurred.  SBA  now  believes  that 
any  delay  in  the  adoption  of  those 


inflationary  adjustments  could  cause 
serious  harm  to  those  businesses. 

Accordingly,  SBA  finds  that  good 
cause  exists  to  publish  this  rule  as  an 
interim  final  rule  in  light  of  the  urgent 
need  to  make  disaster  loans  and  other 
SBA  assistance  available  to  businesses 
that  should  be  considered  small,  but 
that  do  not  qualify  imder  SBA's  existing 
size  standards.  Advance  solicitation  of 
comments  for  this  nilemaking  would  be 
impracticable  and  contrary  to  the  public 
interest,  as  it  would  delay  the  delivery 
of  critical  assistance  to  these  businesses 
by  a  minimum  of  three  to  six  months. 
Any  such  delay  would  be  extremely 
prejudicial  to  the  affected  businesses.  It 
is  likely  that  some  would  be  forced  to 
cease  operations  before  a  rule  could  be 
promulgated  under  standard  notice  and 
conunent  rulemaking  procedures. 

Furthermore,  SBA  has  a  statutory 
obligation  to  act  in  the  public  interest  in 
determining  eligibility  for  Federal 
assistance  under  the  Small  Business 
Act.  15  use  633(d).  Pursuant  to  that 
authority,  SBA  has  determined  that  it  is 
in  the  public  interest  to  give  immediate 
effect  to  SBA's  ciurent  determination  of 
small  size  status  and  that  it  would  be 
impracticable  to  delay  such 
implementation.  SBA  also  notes  the 
failure  to  adopt  this  rule  immediately 
would  work  to  the  detriment  of  many 
small  businesses. 

Although  this  rule  is  being  published 
as  an  interim  final  rule,  comments  are 
hereby  solicited  bova  interested 
members  of  the  public.  These  comments 
must  be  received  on  or  before  February 
22,  2002.  SBA  may  then  consider  these 
comments  in  making  any  necessary 
revisions  to  these  regulations. 

Pursuant  to  Public  Law  107-117 
(Department  of  Defense  and  Emergency 
Supplemental  Appropriations  for 
Recovery  bora  and  Response  to 
Terrorist  Attacks  on  the  United  States 


Act),  SBA  has  the  authority  to  apply  the 
size  standards  in  this  rule  for  purposes 
of  eligibility  for  economic  injiuy 
disaster  loans  to  small  businesses 
located  in  the  disaster  areas  declared  as 
a  result  of  the  terrorist  attacks  of 
September  11,  2001.  Accordingly,  for 
that  purpose  only,  SBA  is  applying 
these  size  standards  as  if  they  were  in 
effect  on  September  11,  2001. 

Compliance  With  Executive  Orders 
12866, 12988,  and  13132,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch.  35) 

The  Office  of  Management  and  Budget 
(OMB)  reviewed  this  rule  as  a 
"significant  regulatory  action"  imder 
section  3(f)  under  Executive  Order 
12866. 

For  purposes  of  Executive  Order 
12988,  SBA  has  determined  that  this 
rule  is  drafted,  to  the  extent  practicable, 
in  accordance  with  the  standards  set 
forth  in  section  3  of  that  Order. 

This  regulation  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and  responsibility 
among  the  various  levels  of  govemment. 
Therefore,  under  Executive  Order 
13132,  SBA  determines  that  this  rule 
does  not  have  sufficient  federalism 
impliqations  to  warrant  the  preparation 
of  a  Federalism  Assessment. 

This  rule  does  not  impose  any  new 
information  collection  requirements 
from  SBA  which  require  the  approval  by 
OMB  under  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501-3520. 

Under  the  Regulatory  Flexibility  Act 
(RFA),  this  rule  may  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  Inunediately  below,  SBA  sets 
forth  an  initial  regulatory  flexibility 
analysis  (IRFA)  of  this  rule  addressing 
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the  reasons  and  objectives  of  the  rule; 
SBA's  description  and  estimate  of  the 
number  of  small  entities  to  which  the 
rule  will  apply;  the  projected  reporting, 
record  keeping,  and  other  compliance 
requirements  of  the  rule;  the  relevant 
Federal  rules  which  may  duplicate, 
overlap  or  conflict  with  the  rule;  and 
alternatives  considered  by  SBA. 

(1)  What  Is  Reason  for  This  Action? 

As  discussed  in  the  supplemental 
information,  the  purpose  of  this  rule  is 
to  restore  the  small  business  eligibility 
of  businesses  who  have  grown  above  the 


size  standard  due  to  inflation  rather 
than  to  an  expansion  of  business 
activity.  A  review  of  the  latest  available 
inflation  indices  show  inflation  that  has 
increased  a  sufficient  amount  to  warrant 
an  increase  to  the  current  receipt-based 
size  standards. 

(2)  What  Are  the  Objectives  and  Legal 
Basis  for  the  Rule? 

The  revision  to  the  receipt-based  size 
standards  for  inflation  more 
appropriately  defines  the  size  of 
businesses  in  these  industries  that  SBA 
believes  should  be  eligible  for  Federal 


small  business  assistance  programs. 
Section  3(a)  of  the  Small  Business  Act 
(15  U.S.C.  632(a))  gives  SBA  the 
authority  to  establish  and  change  size 
standards. 

(3)  What  Is  SBA's  Description  and 
Estimate  of  the  Number  of  Small 
Entities  to  Which  the  Rule  Will  Apply? 

SBA  estimates  that  there  will  be 
approximately  8,600  newly  designated 
small  business,  distributed  as  follows  by 
NAICS  Sectors  and  Subsectors: 


Estimate  of  Firms  Gaining  Small  Business  Status 


•  Retail   , 

Sectors  44-45 i 

•  SofviCGS  ' 

Sectors  51,  52,  54,  55,  61,  62,  71,  72,  81,  and  Suljsectors  531,  532,  561 

•  Finance,  Insurance  and  Real  Estate 

Sectors  52-53 ; 

•  Transportation  &  Utilities 

Sectors  22  &  48 i 

•  Construction  and  Refuse 

Sector  23  &  Subsector  562  

Total 


Source:  1997  Economic  Census,  U.S.  Census  Bureau,  Special  Tabulation  for  SBA.  Sales  estimates  restated  to  2000  dollars. 


The  percentage  increase  in  the 
number  of  small  businesses  that  will 
result  from  this  rule,  compared  to  the 
existing  base  of  small  businesses,  is 
estimated  to  be  about  two-tenths  of  one 
percent.  The  special  tabulation  of  the 
1997  Economic  Census  for  SBA  reports 
5,082,970  total  firms  in  the  U.S. 
economy  as  defined  by  this  census.  We 
estimate  that  98.4%  of  all  businesses  in 
the  U.S.  are  currently  defined  as  small 
under  the  existing  size  standards.  Under 
the  rule,  this  will  increase  to  98.6%. 
The  percentage  increase  of  aimual  sales 
in  the  U.S.  economy  attributed  to  these 
new  small  businesses  is  likely  to  be 
approximately  seven-tenths  of  one 
percent.  This  will  be  applied  to  a  base 
of  28.6%.  Thus  imder  this  proposal  the 
percent  of  sales  attributed  to  fiirms 
defined  as  small  businesses  in  the  U.S. 
is  likely  to  increase  to  29.3%. 

Description  of  Potential  Benefits  of 
the  Rule:  The  most  significant  benefit  to 
businesses  obtaining  small  business 
status  as  a  resiilt  of  this  rule  is  their 
eligibility  for  Federal  small  business 
assistance  programs.  These  include 
SBA's  financial  assistance  programs  and 
Federal  procurement  preference 
programs  for  small  businesses,  8(a] 
firms,  small  disadvantaged  businesses, 
and  small  businesses  located  in 
Historically  Underutilized  Business 
Zones  (HUBZone). 


SBA  estimates  that  approximately 
$46.2  million  of  additional  Federal 
contracts  will  be  awarded  to  firms 
becoming  newly  designated  small 
businesses.  As  stated  above,  the 
percentage  increase  of  annual  sales 
attributed  to  these  new  small  businesses 
is  likely  to  be  approximately  seven- 
tenths  of  one  percent.  SBA  applied  this 
factor  to  the  Fiscal  Year  1999  total  small 
business  prime  contractor  initial  awards 
which  totaled  $6.6  billion  [$6.6B  x  .007 
(.7ofl%)  =  $46.2Ml. 

We  view  the  additional  amount  of 
contract  activity  as  the  potential  amount 
of  transfer  from  non-small  to  newly 
designated  small  firms.  This  does  not 
represent  the  creation  of  new 
contracting  activity  by  the  Federal 
government,  merely  a  possible 
f eallocation  or  transfer  to  different  sized 
firms. 

Under  the  SBA's  7(a)  Guaranteed 
Loan  Program  and  Certified 
Development  Company  (504)  Program, 
SBA  estimates  that  approximately  $17 
million  in  new  Federal  loan  guarantees 
could  be  made  to  these  newly  defined 
small  businesses.  This  represents  0.19% 
of  the  $9  billion  in  loans  that  were 
guaranteed  by  the  SBA  under  these  two 
financial  programs  to  firms  in  industries 
with  monetary-based  size  standards. 

Considering  that  the  average  size  of 
firms  gaining  small  business  status  will 


be  $6  million,  demand  for  assistance 
will  likely  be  less  than  the  overall 
participation  rate  for  SBA  loans  among 
firms  of  all  sizes.  In  any  given  year  less 
than  1%  of  all  small  businesses  receive 
SBA  financing.  Since  larger  firms  are 
less  likely  to  seek  SBA  financial 
assistance,  we  believe  that  no  more  than 
one-half  of  1%  of  the  8,610  newly 
designated  small  businesses  would  seek 
SBA  assistance.  SBA  estimates  that 
approximately  45  out  of  the  8,610  firms 
would  seek  SBA  financing.  SBA 
financial  assistance  recipients  of  this 
size  on  average  obtain  assistance  worth 
$375,000,  so  the  impact  in  terms  of  new 
loans  generated  is  estimated  to  be  $17 
million  per  year. 

(4)  Will  This  Rule  Impose  Any 
Additional  Reporting  or  Record  Keeping 
Requirements  on  Small  Businesses? 

This  rule  does  not  impose  any  new 
information  collection  requirements 
from  SBA  which  require  approval  by 
OMB  imder  the  Paperwork  Reduction 
Act  of  1980.  44  U.S.C.  3501-3520.  A 
new  size  standard  does  not  impose  any 
additional  reporting,  record  keeping  or 
compliance  requirements  on  small 
entities.  Increasing  size  standards 
expands  access  to  SBA  programs  that 
assist  small  businesses,  but  does  not 
'impose  a  regulatory  biirden  as  they 
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neither  regulate  nor  control  business 
behavior. 

(5)  What  Are  the  Relevant  Federal  Rules 
Which  May  Duplicate,  Overlap  or 
Conflict  With  This  Rule? 

This  rule  overlaps  other  Federal  rules 
that  use  SBA's  size  standards  to  define 
a  small  business.  Under  §  632(a)(2)(C)  of 
the  Small  Business  Act,  unless 
specifically  authorized  by  statute. 
Federal  agencies  must  use  SBA's  size 
standards  to  define  a  small  business.  In 
1995,  SBA  published  in  the  Federal 
Register  a  list  of  statutory  and 
regulatory  size  standards  that  identified 
the  application  of  SBA's  size  standards 
as  well  as  other  size  standards  used  by 
Federal  agencies  (60  FR  57988-57991, 
dated  November  24,  1995).  SBA  rs  not 
aware  of  any  Federal  rule  that  would 
duplicate  or  conflict  with  establishing 
size  standards. 

SBA  caimot  estimate  the  impact  of  a 
size  standard  change  on  each  and  every 
Federal  program  that  uses  its  size 
standards.  In  cases  where  an  SBA's  size 
standard  is  not  appropriate,  the  Small 
Business  Act  and  SBA's  regulations 
allow  Federal  agencies  to  develop 
difi'erent  size  standards  with  the 
approval  of  the  SBA  Administrator  (13 
CFR  121.902).  For  purposes  of  a 
regulatory  flexibility  analysis,  agencies 
must  consult  with  SBA's  Office  of 
Advocacy  when  developing  different 
size  standards  for  their  programs. 


(6)  What  Alternatives  Did  SBA 
Consider? 

SBA  considered  two  alternatives  to 
this  rule.  First,  to  wait  until  inflation 
has  increased  a  greater  amount  before 
proposing  an  adjustment  to  receipt- 
based  size  standards.  Previous  inflation 
adjustments  ranged  between  48  percent 
to  100  percent.  SBA  believes  that  more 
frequent  adjustments  are  necessary 
since  smaller  amounts  -of  inflation  can 
change  the  small  business  eligibility  of 
a  large  number  of  businesses. 

Second.  SBA  considered  a  policy  of 
automatically  adjusting  size  standards 
for  inflation  on  a  fixed  schedule.  SBA 
believes  inflation  must  be  closely 
monitored  to  assess  the  impact  of 
inflation  on  size  standards.  Automatic 
adjustments  may  lead  to  inappropriate 
changes  to  size  standards  and  prevent 
the  Agency  from  taking  into 
consideration  other  factors  that  bear  on 
the  review  of  size  standards,  such  as 
changes  in  industry  structure  or 
Administration  policies.  Furthermore, 
an  automatic  adjustment  could  require 
SBA  to  make  insignificant  changes  (i.e., 
1  percent)  or  to  wait  a  longer  period  of 
time  than  necessary  to  adjust  size 
standards  if  inflation  rapidly  increases. 

List  of  Subjects  in  13  CFR  Part  121 

Administrative  practice  and 
procedure.  Government  procurement. 
Government  property,  Grant  programs — 
business.  Loan  programs — ^business, 
Reporting  and  recordkeeping 
requirements.  Small  business. 

Size  Standards  by  NAICS  Industry 


PART  121— SMALL  BUSINESS  S12E 
REGULATIONS 

1.  The  authority  citation  for  part  121 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  632(a).  6.34(b)(6). 
6.37(a),  644(c),  and  662(5):  and  set.  304.  Pub. 
L.  103-403.108  Stat.  4175.  4188. 

2.  Amend  §  121.102  as  follows: 

a.  Redesignate  the  current  paragraph 
(c)  as  (d). 

b.  Add  new  paragraph  (c)  to  read  as 
follows: 

§121.102    How  doe*  SBA  establish  size 
standards? 

*        «        •        *        * 

(c)  As  part  of  its  review  of  size 
standards.  SBA's  Office  of  Size 
Standards  will  examine  the  impact  of 
inflation  on  monetary-based  size 
standards  [e.g.,  receipts,  net  income, 
assets)  at  least  once  every  fiye  years  and 
submit  a  report  to  the  Administrator  or 
designee.  If  SBA  finds  that  inflation  has 
significantly  eroded  the  value  of  the 
monetary-based  size  standards,  it  will 
issue  a  proposed  rule  to  increase  size 
standards. 


3.  In  §  121.201,  revise  the  referenced 
NAICS  Codes  and  size  standards  in  the 
table  "Size  Standards  by  NAICS 
Industry"  under  Sectors  11,21  through 
23.  44-45.  48-49.  51  through  56.  61.  62. 
71,  72.  and  81  to  read  as  follows: 

§  1 21 .201    What  size  standards  has  SBA 
identified  by  North  American  Industry 
Classification  System  codes? 


NAICS  code 


NAICS  industry  description 


Size  standards  in 
numtjer  of  employ- 
ees or  millions  of 
dollars 


Sector  11—  Agriculture,  Forestry,  Fishing,  and  Hunting 


Subsector  112— Animal  Production 


112310 Chicken  Egg  Production 


$10.5 


Subsector  113— Forestry  and  Logging 


113110 
113210 


Timber  Tract  Operations  

Forest  Nurseries  and  Gathering  of  Forest  Products 


$6.0 
$6.0 


Subsector  114 — Fishing,  Hunting  and  Trapping 


114111  Finfish  Fishing 


.$3.5 
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Size  Standards  by  NAICS  Industry— Continued 


NAICScode 


NAICS  industry  description 


Size  standards  in 
number  of  employ- 
ees or  millions  of 
dollars 


114112 Shellfish  Fishing  

114119 Other  Marine  Fishing  . 

114210 Hunting  and  Trapping 


.$3.5 
..$3.5 
.$3.5 


Subsector  115— Support  Activities  for  Agriculture  and  Forestry 


115111  Cotton  Ginning 

115112 Soil  Preparation,  Planting,  and  Cultivating 

115113 Crop  Harvesting,  Primarily  by  Machine 

1 151 14 Postharvest  Crop  Activities  (except  Cotton  Ginning) 

115115 Farm  Labor  Contractors  and  Crew  Leaders  

115116 Farm  Management  Services  

115210 Support  Activities  for  Animal  Production 

115310 Support  Activities  for  Forestry  ., 


Sector  21— IMining 


..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 


Subsector  213— Support  Activities  for  Mining 


213112 Support  Activities  for  Oil  and  Gas  Operations 

213113 Support  Activities  for  Coal  Mining  

213114 Support  Activities  for  Metal  Mining 

213115 Support  Activities  for  Nonmetallic  Minerals  (except  Fuels) 


Sector  22— Utilities 


Subsector  221— Utilities 


1 


221310 Water  Suppty  and  Imgation  Systems 

221320 Sewage  Treatment  Facilities 

221330 Steam  and  Air-Conditioning  Supply  .. 


Sector  23— Construction 


Subsector  233— Building,  Developing  and  General  Contracting 


233110 Land  Subdivision  and  Land  Development  

233210 Single  Family  Housing  Construction  

233220 Muttifamily  Housing  Construction  

233310 Manufacturing  and  Industrial  Building  Construction 

233320 Commercial  and  Institutional  Building  Constmction 


Subsector  234— Heavy  Construction 


234110 Highway  and  Street  Construction 

234120 Bridge  and  Tunnel  Construction 

234910 Water,  Sewer,  aiKl  Pipeline  Construction  

234920 Power  and  Communication  Transmission  Line  Construction 

234930 Industrial  NonbuikJing  Structure  Construction 

234990 All  other  Heavy  Construction 

Except Dredging  and  Surface  Cleanup  Activities  


Subsector  235— Special  Trade  Contractors 


235110 Plumbing,  Heating  and  Air-Conditioning  Contractors  

235210 Painting  and  Wall  Covering  Contractors 

235310 Electrical  Contractors  

235410 Masonry  and  Stone  Contractors  

235420 .' Drywall,  Plastering,  Acoustical  and  Insulation  Contractors 

235430 Tile,  Mart)le,  Ten-azzo  and  Mosaic  Contractors 

235510 Carpentry  Contractors  

235520 Floor  Laying  and  Other  Floor  Contractors  

235610 Roofirig,  Siding  and  Sheet  Metal  Contractors 


.$6.0 
.$6.0 
..$6.0 
..$6.0 


...$6.0 
...$6.0 
.$10.5 


$6.0 

....$28.5 
....$28.5 
....$28.5 
....$28.5 

....$28.5 
....$28.5 
....$28.5 
....$28.5 
....$28.5 
....$28.5 
....$17.0 

....$12.0 
....$12.0 

$12.0 

$12.0 

$12.0 

$12.0 

$12.0 

$12.0 

$12.0 
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Size  Standards  by  NAICS  Industry— Continued 

NAICS  code 

NAICS  industry  description 

• 

Size  standards  in 
number  of  employ- 
ees or  millions  of 
dollars 

235710 
235810 
235910 
235920 
235940 
235950 
235990 
Except  . 


Concrete  Contractors  „ $12.0 

Water  Well  Drilling  Contractors $12.0 

Structural  Steel  Erection  Contractors $12.0 

Excavation  Contractors  $12.0 

Wrecking  and  Demolition  Contractors. 

Building  Equipment  Other  Machinery  Installation  Contractors  $12.0 

All  Other  Special  Trade  Contractors $12.0 

Base  Housing  Maintenance  i...... '3$12.0 


Sector  44  45    Retail  Trade 

(Not  Applicable  to  Govemment  Procurement  of  supplies.  The  nonmanufacturer  size  standard  of  500  employees  shall  be  used  for  purposes  of 

Government  procurement  of  supplies.) 


Subsector  441 — Motor  Vehicle  and  Parts  Dealers 


441110 

441120 

441210 

441221 

441222 

441229 

Except  . 

441310 

441320 

442110 
442210 
442291 
442299 

443111 
443112 
443120 
443130 

444110 
444120 
444130 
444190 
444210 
444220 


New  Car  Dealers $24.5 

Used  Car  Dealers » $19.5 

Recreational  Vehicle  Dealers T. $6.0 

Motorcycle  Dealers , .'. $6  0 

Boat  Dealers $6.0 

All  Other  Motor  Vehicle  Dealers $60 

Aircraft  Dealers,  Retail  $8-5 

Automotive  Parts  and  Accessories  Stores ^ $6.0 

Tire  Dealers  $60 

Subsector  441— Furniture  and  Home  Furnishing  Stores 

Furniture  Stores • $6  0 

Floor  Covering  Stores  ....; ■ $6  0 

Window  Treatment  Stores $6-0 

All  Other  Home  Furnishings  Stores $6  0 

Subsector  442— Electronics  and  Appliances  Stores 

Househokj  Appliance  Stores $7.5 

Radk>,  Television  and  Other  Electronics  Stores $7.5 

Computer  and  Software  Stores $75 

Camera  and  Photographic  Supplies  Stores $6.0 

Subsector  444 — Building  Material  and  Garden  Equipment  and  Supplies  Dealers 

HofTW  Centers  - $6.0 

Paint  and  Wallpaper  Stores  $60 

Hardware  Stores -. $6  0 

Other  Buikling  Material  Dealers $6.0 

Outdoor  Power  Equipment  Stores  $60 

Nursery  and  Garden  Centers $6  0 

Subsector  445— Food  and  Beverage  Stores 

Supermarkets  and  Other  Grocery  (except  Convenience)  Stores $23.0 

Convenience  Stores $23.0 

MeatMartets $8-0 

Fish  and  Seafood  Martets  $60 

Fmit  and  Vegetable  Maitets - $6.0 

Balwd  Goods  Stores $6  0 

Confectk)nery  and  Nut  Stores  $60 

All  Other  Specialty  Food  Stores $6  0 

Beer.  Wine  and  Liquor  Stores $60 

Subsector  446— Healtfi  and  Personal  Care  Stores 

Pharmacies  and  Drug  Stores $60 

CosmetKS,  Beauty  Supplies  and  Perfume  Stores $60 

Optical  Goods  Stores  $6  0 

Food  (Health)  Supplement  Stores $6  0 

Ail  Other  Health  and  Personal  Care  Stores - $6  0 


445110 
445120 
445210 
445220 
445230 
445291 
445292 
445299 
445310 

446110 
446120 
446130 
446191 
446199 
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Size  Standards  ^py  NAICS  Industry— Continued 


NAICScode 


NAICS  industry  description 


Size  standards  in 
numl)er  of  employ- 
ees or  millions  of 
dollars 


Subsector  447— Gasoline  Stations 


447110 Gasofine  Stations  with  Convenience  Stores 

447190 Other  Gasolioe  Stations  


Subsector  448— Clothing  and  Clothing  Accessories  Stores 


448110 Men's  Clottiing  Stores  

448120 Women's  Clothing  Stores 

448130 .'. Children's  and  Infants'  Clothing  Stores 

448140 Family  Clothing  Stores  

448150 Clothing  Accessories  Stores  

448190 Other  Clothing  Stores 

448210 Shoe  Stores 

448310 Jewelry  Stores 

448320 Luggage  and'Leather  Goods  Stores  .... 


Subsector  451— Sporting  Goods,  Hobby,  Book,  and  Music  Stores 


451110 Sporting  Goods  Stores 

451120 Hobby,  Toy  and  Game  Stores  

451130 Sewing,  rJeedlework  and  Piece  Goods  Stores 

451140 Musical  Instrument  and  Supplies  Stores 

451211  Book  Stores 

451212 News  Dealers  and  Newsstands  

.  451220 Prerecorded  Tape,  Compact  Disc  and  Record  Stores 


Subsector  452— General  Merchandlae  Stores 


452110 Departmeri  Stores  

452910 Warehouse  Clut>s  and  Superstores  

452990 AM  Other  General  Merchandise  Stores 


Subsector  453— MIscellanMMis  Store  Retailers 


453110 Florists  

453210 Office  Supplies  and  Stationery  Stores 

453220 Gift,  Novelty  and  Souvenir  Stores 

453310 Used  Merchandise  Stores 

453910 Pet  and  Pel  Supplies  Stores 

453920 Art  Dealers - 

453930 Manufactured  (Mobde)  Home  Dealers  

453991  Tobacco  Stores 

453998 All  Other  Miscellaneous  Store  Retailers  (except  Tobacco  Stores) 

454110 Electronic  Shopping  and  Mail-Order  Houses 

454210 Vending  Machine  Operators 

454311 Heating  Oil  Dealers 

454312 Liquefied  Petroleum  Gas  (Bottled  Gas)  Dealers 

454319 Other  Fuel  Dealers 

454390 Other  Direct  Selling  Establishments 


.$23.0 
...$7.5 

....$7.5 
....$7.5 
....$6.0 
....$7.5 
....$6.0 
....$6.0 
....$7.5 
....$6.0 
....$6.0 

....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 

..$23.0 
..$23.0 
....$9.5 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

...$11.0 

$6.0 

$6.0 

...$21.0 

$6.0 

...$10.5 

$6-0 

$6.0 

$6.0 


Sectors  48-49— Transportation  and  Warehoueing 


Subsector  481— Air  Transportation 


Except Offshore  Marine  Air  Transportation  Services 


Except Offshore  Marine  Air  Transportation  Services 

481219 Otfier  l^orecheduled  Air  Transportation 


..$23.5 

..$23.5 
....$6.0 
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Size  Standards  by  NAICS  Industry— Continued 


NAICS  code 


NAICS  industry  description 


Size  standards  in 
number  of  employ- 
ees or  millions  o4 
doHars 


Subsector  484— Truck  Transportation 

General  Freight  Trucking,  Local '. 

General  Freight  Trucking,  Long-Distance,  Trucktoad r. 

General  Freight  Tmcking,  Long-Distance,  Less  Than.Truckload 

Used  Household  and  Office  Goods  Moving 

Specialized  Freight  (except  Used  Goods)  Toicking,  Local 

Specialized  Freight  (except  Used  Goods)  Tmcking,  Long-Distance 

Subsector  485— Transit  and  Ground  Passenger  Transportation 

Mixed  Mode  Transit  Systems 

Commuter  Rail  Systems 

Bus  and  Other  Motor  Vehicle  Transit  Systems 

Other  Urt)an  Transit  Systems ;. 

Interurt)an  and  Rural  Bus  Transportatkx» 

Taxi  Sennce 

Limousine  Service  

School  and  Emptoyee  Bus  Transportatton ..^. 

Charter  Bus  Industry  ,. 

Special  Needs  Transportation 

All  Other  Transit  and  Ground  Passenger  Transportation  

Subsector  486— Pipeline  Transportation 


484110 
484121 
484122 
484210 
484220 
484230 

485111 
485112 
485113 
485119 
485210 
485310 
485320 
485410 
485510 
485991 
485999 


$21.5 
..$21.5 
..$21.5 
..$21.5 
..$21.5 
..$21.5 

....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 


486210 Pipeline  Transportation  of  Natural  Gas 


486990 All  Other  Pipeline  Transportation 


Subsector  487— Scenic  and  Sightseeing  Transportation 


487110 Scenk:  and  Sightseeing  Transportation,  Larxl  . 

487210 Scenk;  and  Sightseeing  Transportation,  Water 

487990 Scenic  and  Sightseeing  Transportation,  Other 


Subsector  488— Support  Activities  for  Trartsportation 


488111  Air  Trafffc  Control  

488119 Other  Airport  Operations  - 

488190 Other  Support  Activities  for  Air  Transportatkm  

488210 Support  Activities  for  Rail  Transportation 

488310 Port  and  HartxK  Operatkxts 

488320 Marine  Cargo  Handling  

488330 Navigatkxal  Servnes  to  Shipping 

488390 Other  Support  Activities  for  Water  Transportatkm 

488410 Motor  Vehicle  Towing 

488490 Other  Support  Activities  for  Road  Transportalkm  

488510 Freigtit  Transportatton  Arrangement  

Except Non-Vessel  Owning  Common  Caniers  and  Househokj  Goods  Fonwarders 

488991  Packing  and  Crating  

488999 AB  Other  Support  Activities  for  Transportatton 


Subeector  491— Postal  Service 


491110 Postal  Senflce 


SulMeetor  482— Couriers  and  Messengers 


....$6.0 
..$29.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

..$21.5 
..$21.5 

$6.0 

$6.0 

$6.0 

$6.0 

.'"$6.0 
...$21.5 
.:.$21.5 
$6.0 

$6.0 


492210 Local  Messengers  and  Local  Delivery 


SutMSCtor  493— Warehousing  and  Storage 


483110 General  Warehousing  and  Storage 


.$21.5 


.$21.5 
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Size  Standards  by  NAICS  Industry— Continued 


NAICScode 


NAICS  industry  description 


Size  standards  in 
number  of  employ- 
ees or  millions  of 
dollars 


493120 Refrigerated  Warehousing  and  Storage  .. 

493130 .y.    Farm  Product  Warehousing  and  Storage 

493190 .1.    Other  Warehousing  and  Storage  


Sector  51— information 


Subsector  511— Pul>lishing  IndustriM 


..$21.5 
..$21.5 
..$21.5 


511210 Software  Publishers 


Subsector  512— Motion  Picture  and  Sound  Recording  Industries 


512110 Motion  Picture  and  Video  Production 

512120 Motion  Picture  and  Video  Distribution 

512131  Motion  Picture  Theaters  (except  Drive-Ins)  

512132 Drive-ln  Motion  Picture  Theaters  

512191  Teleproduction  and  Other  Post-Production  Sereices 

512199 Otfier  Motion  Picture  and  Video  Industries  

512210 Record  Production 


512240 Sound  Recording  Studios 

512290 Other  Souod  Recording  Industries 


Subsector  513— Broadcasting  and  Telecommunications 


513111 Radio  Networie  

513112 Radio  Stations  

513120 Television  Broadcasting  

513210 Cable  Networits  

513220 Cable  and  Other  Program  Distribution 


513340 Ssrtellite  Telecommunications 

513390 Other  Telecommunications  .... 


Subsector  514— Information  Services  and  Data  Processing  Services 


514110 News  Syndicates 

514120 Libraries  and  Archives 

514191  On-Line  Information  Services  .. 

514199 All  Other  Information  Services 

514210 Data  Processing  Services  


Sector  52— Finance  and  Insurance 


Subsector  522— Credit  Intermediation  and  flelated  Activities 


..$21.0 

..$25.0 
..$25.0 
....$6.0 
....$6.0 
..$25.0 
....$6.0 
....$6.0 

....$6.0 
....$6.0 

....$6.0 
....$6.0 
..$12.0 
..$12.5 
..$12.5 

..$12.5 
..$12.5 

$6.0 

$6.0 

..$21.0 

$6.0 

..$21.0 


522110 


Commercial  Banking 


522120 Saving  Institutions 


522130 


Credit  Unions 


522190 Other  Depository  Credit  Intemiediation 

522210 Credit  Card  Issuing 

522220 Sales  Financing 

522291  Consumer  Lending  

522292 Real  Estate  Credit  

522293 International  Trade  Financing 

522294 Secondary  Maricet  Financing 

522296 AH  Otfier  Non-Depository  Credit  Intermediation 

522310 ~ Mortgage  arid  Nonmortgage  Loan  Brokers 


..$150  mil  in 

.  Assets^ 

..$150  mil  in 

Assets" 
..$150  mH  in 

Assets  B 
..$150  mil  in 

Assets  ° 
..$150  mil  in 

Assets" 

$6.0 

$6.0 

$6.0 

..$150  mil  in 

Assets" 

$6.0 

$6.0 

$6.0 
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3051 


Size  Standards  by  NAICS  Industry— Continued 


NAICS  code 


NAICS  industry  description 


Size  standards  in 

number  of  empioy- 

ees  or  millions  of 

dollars 


522320 
522390 

523110 
523120 
523130 
523140 
523210 
523910 
523920 
523930 
523991 
523999 

524113 
524114 

524127 
524128 
524130 
524210 
524291 
524292 
524298 

525110 
525120 
525190 
525910 
525920 
525930 
525990 


Financial  Transactions  Processing,  Reserve,  and  Clearing  House  Activities  

Ottier  Activities  Related  to  Credit  Intermediation 

Subsector  523— Hnancial  Investments  and  Related  ActWities 

Investment  Banking  and  Securities  Dealing 

Securities  Brokerage 

ComnrKxJity  Contracts  Dealing ; 

Commodity  Contracts  Brokerage  

Securities  and  Commodity  Exchanges  

Miscellaneous  Intermediation 

Portfolio  Management .;...... 

Investment  Advice  

Trust,  Fiduciary  and  Custody  Activities 

Miscellaneous  Financial  Investment  Activities  .' 

Subsector  524 — Insurance  Carriers  and  Related  Activities 

Direct  Life  Insurance  Caniers  

Direct  Health  and  Medical  Insurance  Carriers 

*  *  •  * 

Direct  Title  Insurance  Carriers - 

Other  Direct  Insurance  (except  Life,  Health  and  Medical)  Carriers 

Reinsurance  Caniers 

Insurance  Agencies  and  Brokerages  , 

Claims  Adjusting 

Third  Party  Administration  of  Insurance  and  Pension  Funds  

All  Other  Insurance  Related  Activities 

Subsector  525— Funds,  Trusts  and  Other  Firtancial  Vehicles 

Pension  Funds - 

Health  and  Welfare  Funds 

Other  Insurance  Funds 

Open-End  Investment  Funds  .'. 

Trusts,  Estates,  and  Agency  Accounts 

Real  Estate  Investment  Trusts 

Other  Financial  Vehicles  


Sector  53— Real  Estate  and  Rental  and  Leasing 


..$6.0 
..$6.0 

..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6J0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 

..$6.0 
.$6.0 

..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 

..$6.0 
..$60 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 


Subsector  531 — Real  Estate 


531120 
531130 
531190 
Except . 


Lessors  of  Nonresidential  Buildings  (except  Miniwarehouses) $6.0 

Lessors  of  Miniwarehouses  and  Self  Storage  Units  $21.5 

Lessors  of  Other  Real  Estate  Property $6.0 

Leasing  of  Building  Space  to  Federal  Government  by  Owners  »$17.5- 


Subsector  532— Rental  and  Leasing  Services 


532111  Passenger  Car  Rental  :. 

532112 Passenger  Car  Leasing 

532120 Truck,  Utility  Trailer,  and  RV  (Recreational  Vehicle)  Rental  and  Leasing 

532210 Consumer  Electronics  and  Appliances  Rental 

532220 Fonnal  Wear  and  Costume  Rental  

532230 Video  Tape  and  Disc  Rental  

532291  Home  Health  Equipment  Rental 

532292 Recreational  Goods  Rental 

532299 All  Other  Consumer  Goods  Rental 

532310 General  Rental  Centers 

532411  Commercial  Air,  Rail,  and  Water  Transportation  Equipment  Rental  and  Leasing  .. 

532412 Construction,  Mining  and  Forestry  Machinery  and  Equipment  Rental  and  Leasing 

532420 Offwe  Machinery  and  Equipment  Rental  and  Leasing  


$21.5 

..$21.5 
..$21.5 
...$6.0 
....$6.0 
...$6.0 
...$6.0 
...$6.0 
....$6.0 
....$6.0 
...$6.0 
....$6.0 
$21.0 
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Size  Standards  by  NAiCS  Industry— Continued 


NAICS  code 


NAICS  industry  description 


Size  standards  in 
numt)er  of  employ- 
ees or  millions  of 
dollars 


53i24gO Other  Commercial  and  Industrial  Madiinery  and  Equipment  Rental  and  Leasing 


Subsector  533— Lessors  of  Nonfinancial  Intangible  Assets  (except  Copyrighted  Works) 


533110 Lessors  of  Nonfinancial  Intangible  Assets  (except  Copyrighted  Worics) 


Sector  54— Professional,  Scientific  and  Technical  Services 


Subsector  541— Professional,  Scientific  and  Technical  Services 


541110 Offices  of  Lawyers 

541191  Title  Abstract  and  Settlement  Offices  ... 

541199 All  Other  Legal  Services 

541211  Offices  of  Certified  Public  Accountants 

541213 Tax  Preparation  Services  

541214 Payroll  Services 

541219 Other  Accounting  Services 


541320 Landscape  Architectural  Services 

541330 Engineering  Services 

Except Military  iand  Aerospace  Equipment  and  Military  Weapons  

Except Contracts  and  Subcontracts  for  Engineering  Services  Awarded  under  The  National  Energy  Act  of  1992 

Except Marine  and  Aerospace  Equipment  and  Military  Weapons 

541340 Drafting  Services  • 

Except Map  Drafting  .• 

541350 Building  Inspection  Services f 

541360 Geophysical  Surveying  and  Mapping  Sen/ices <■ 

541370 Surveying  and  Mapping  (except  Geophysical)  Services  

541380 Testing  Laboratories  ..^ v 

541410 Interior  Design  Sen/ices  - • • 

541420 Industrial  Design  Services 

541430 Graphic  Design  Services 

541490 .y Other  Specialized  Design  Services - 

541511  Custom  Computer  Programming  Services 

541512 Computer  Systems  Design  Services 

541513 Computer  Facilities  Management  Services 

541519 Other  Computer  Related  Services 

541611  Administrative  Management  and  General  Management  Consulting  Services 

541612 Human  Resources  and  Executive  Search  Consulting  Services  

541613 Mariteting  Consulting  Services • 

541614 Process,  Physical  distribution  and  Logistics  Consulting  Services 

541618 Other  Management  Consulting  Sen/ices 

541620 Environmental  Consulting  Services 

541690 Other  Scientific  and  Technical  Consulting  Services 


541720 Research  and  Development  in  the  Social  Sciences  and  Humanities 

541810 Advertising  Agencies  

541820 Public  Relations  Agencies 

541830 Media  Buying  Agencies 

541840 Media  Representatives 

541850 Display  Advertising  

541860  ....!. Direct  Mail  Advertising 

541870 Advertising  Material  Distribution  Sen/ices 

541890 Other  Services  Related  to  Advertising  

541910 Marketing  Research  and  Public  Opinion  Polling 

541921 Photography  Studios,  Portrait  

541922 Commercial  Photography  ._. 

541930 Translation  and  Interpretation  Services 

541940 Veterinary  Services  

541990 Ail  Other  Professional,  Scientific  and  Technical  Services  


.$6.0 


.$6.0 


....$6.0 
....$6.0 
....$6.0 
....$7.0 
....$6.0 
....$7.0 
....$7.0 

....$6.0 
....$4.0 
..$23.0 
..$23.0 
..$15.5 
....$6.0 

$4.0 

....$6.0 

$4.0 

$4.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

...$21.0 
...$21.0 
...$21.0 
...$21.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

.io$6_o 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 
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Size  Standards  by  NAICS  Industry— Continued 


NAICS  code 


NAICS  industry  description 


Size  standards  in 
number  of  employ- 
ees or  millions  ol 
dollars 


Sector  55— Management  of  Companies  and  Enterprises 


Subsector  551— Management  of  Companies  and  Enterprises 


551111 
551112 


Offices  of  Bank  Holding  Companies 
Offices  of  Other  Holding  Companies 


Sector  56— Administrative  and  Support,  Waste  Management  and  Remediation  Services 


$6.0 
$6.0 


Subsector  561— Administrative  and  Support  Services 


561110  . 

561210  . 

Except  .. 

561310 

561320 

561330 

561410 

561421 

561422 

561431 

561439 

561440 

561450 

561491 

561492 

561499 

561510 

561520 

561591 

561599 

561611 

561612 

561613 

561621 

561622 

561710 

561720 

561730 

561740 

561790 

5619ia 

561920 

561990 

562111 
562112 
562119 
562211 
562212 
562213 
562219 
562910 

562920 
562991 
562998 


Office  Administrative  Services 

Facilities  Support  Services 

Base  Maintenance , 

Employment  Placement  Agencies '. 

Temporary  Help  Services 

Employee  Leasing  Services  

Document  Preparation  Services 

Telephone  Answering  Services 

Telemartcing  Bureaus 

Private  Mail  Centers 

Other  Business  Service  Centers  (including  Copy  Straps) 

Collection  Agencies  

Credit  Bureaus  ., 

Repossession  Sen/ices  ..: 

Court  Reporting  and  Stenotype  Services :..'. 

All  Other  Business  Support  Sen/ices 

Travel  Agencies 

Tour  Operators 

Convention  and  Visitors  Bureaus 

All  Other  Travel  Arrangement  and  Reservation  Services 

Investigation  Services 

Security  Guards  and  Patrol  Services  

Armored  Car  Services  

Security  Systems  Services  (except  Locksmiths)  

Locksmiths 

Ejrtemiinating  and  Pest  Control  Services 

Janitorial  Services  

Landscaping  Services  .- 

Carpet  and  Upholstery  Cleaning  Services 

Other  Sen/ices  to  Buildings  and  Dwellings  

Packaging  and  Lat>eling  Services  

Convention  and  Trade  Show  Organizers 

All  Other  Support  Services 


Subsector  562- Waste  Management  and  Remediation  Services 


Solid  Waste  Collection  

Hazardous  Waste  Collection 

Other  Waste  Collection  

Hazardous  Waste  Treatment  and  Disposal  

Solid  Waste  Landfill  

Solid  Waste  CombuStors  and  Incinerators 

Other  Nonhazardous  Waste  Treatment  and  Disposal 
Remediation  Services 


Materials  Recovery  Facilities 

Septic  Tank  and  Related  Services 

All  Other  Miscellaneous  Waste  Management  Services 


Sector  61 — Educational  Services 


Subsector  611— Educational  Services 


611110 
611210 
611310 
611410 
611420 


Elementary  and  Secondary  Schools  

Junior  Colleges ;. 

Colleges,  Universities  and  Professional  Schools <.. 

Business  and  Secretarial  Schools 

Computer  Training 


$6.0 

...'2$6.0 
.^3$23.0 

$6.0 

$11.5 

$11.5. 

$6.0 

$6.0 

$6.0 

S6.0 

see 

sec 

$6.0 

S60 

$6.0 

$60 

....'o$1.0 

$6.0 

$6.0 

$6.0 

$10.5 

$10.5 

$10.5 

$10.5 

...!... $6.0 

$6.0 

$14.0 

$6.0 

$4.0 

S60 

S6.0 

....'o$6.0 
$6.0 

$10.5 

$105 

......$10.5 

$105 

$10.5 

$10.5 

$10.5 

$120 

$10.5 

$6.0 

$6.0 


$6.0 
$6.0 
$6.0 
$60 
$60 
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Size  Standards  by  NAICS  Industry— Continued 


NAICScode 


NAICS  Industry  description 


S- 

611430  

611511  

611512  

611513  

611519  

611610  

611620 

611630  

611691  

611692  

611699  

611710  


621111  . 

621112  . 
621210  . 
621310  . 
621320 
621330. 
621340 
621391 
621399 
621410 
621420 
621491 
621492 
621493 
621496 
621511 
621512 
621610 
621910 
621991 
621999 

622110 
622210 
622310 

623110 
623210 
623220 
623311 
623312 
623990 

624110 
624120 
624190 
624210 
624221 
624229 
624230 
624310 
624410 


Professional  and  Management  Developnient  Training  

Cosmetology  and  Bartjer  Schools ■•••• 

Flight  Training ■ 

Apprenticeship  Training 

Other  Technical  and  Trade  Schools 

Fine  Arts  Schools ••  •• 

Sports  and  Recreation  Instruction 

Language  School 

Exam  Preparation  and  Tutoring  

AutomobRe  Driving  School 

All  Other  Miscellaneous  Schools  and  Instruction 

Educational  Support  Sendees 

Sector  62— Health  Care  and  Social  Assistance 

Subsactor  621— Ambulatory  Health  Care  Services 

Offices  of  Physicians  (except  Mental  Health  Specialists) 

Offices  of  Physicians,  Mental  Health  Specialists 

Offices  of  Dentists 

Offices  of  Chiropractors 

Offices  of  Optometrists 

Offices  of  Mental  Health  Practitioners  (except  Physicians)  

Offices  of  Physical,  Occupational  and  Speech  Therapists  and  Audiologists  

Offices  of  Podiatrists  

Offices  of  All  Other  Miscellaneous  Health  Practitioners  

Family  Planning  Centers  

Outpatient  Mental  Health  and  Substance  Abuse  Centers 

HMO  Medical  Centers  v 

Kidney  Dialysis  Centers  

Freestanding  Ambulatory  Surgical  and  Emergency  Centers 

AH  Other  Outpatient  Care  Centers  ,. 

Medical  Laboratories 

Diagnostic  Imaging  Centers 

Home  Health  Care  Services 

Ambulance  Sen/ices •'• 

Blood  ar«l  Organ  Banks  

AM  Other  Miscellaneous  Ambulatory  Health  Care  Services .'. 

Subsector  622-Hospitals 

General  Medical  and  Surgical  Hospitals 

Psychiatric  and  Substance  Abuse  Hospitals 

Specialty  (except  Psychiatric  and  Substance  Abuse)  Hospitals 

Subsector  623— Nursing  and  Residential  Care  Facilities 

Nursing  Care  Facilities  ... 

Residential  Mental  Retardation  Facilities 

Residential  Mental  Health  and  Substance  Abuse  Facilities  

Continuing  Care  Retirement  Communities 

Homes  for  the  Elderty 

Ottier  Residential  Care  Facilities 

Subsector  624— Social  Assistance 

Child  and  Youth  Services 

Services  for  the  Elderiy  and  Persons  with  Disabilities 

Other  Individual  and  Family  Services  

Community  Food  Services  

Temporary  Shelters 

Otfier  Community  Housing  Services 

Emergency  and  Other  Relief  Services 

Vocational  Rehat)ilitation  Services 

Child  Day  Care  Services 


Size  standards  in 
nurriber  of  employ- 
ees or  millions  of 
dollars 

$6.0 

$6.0 

$21.5 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

, $6.0 

$6.0 

$6.0 

$6.0 


...$8.5 
...$8.5 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$8.5 
...$8.5 
...$8.5 
.$29.0 
...$8.5 
...$8.5 
.$11.5 
..$11.5 
..$11.5 
....$6.0 
....$8.5 
....$8.5 

..$29.0 
..$29.0 
..$29.0 

..$11.5 
....$8.5 
....$6.0 
..$11.5 
....$6.0 
....$6.0 

....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 


-J 1    n.. !_A l\T-i 
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Size  Standards  by  NAICS  Industry— Continued 


NAICS  code 


NAICS  industry  description 


Size  standards  in 
numt)er  of  employ- 
ees or  millions  of 
dollars 


Sector  71— Arts,  Entertainment  and  Recreation 


Subsector  711— Perfonning  Arts,  Spectator  Sports  and  Related  Industries 


711110 Theater  Companies  and  Dinner  Theaters 


711120 

711130. 

711190 

711211 

.711212 

711219 

711310 

711320 

711410 

711510 


Dance  Companies 

Musical  Groups  and  Artists •• 

Other  Performing  Arts  Companies 

Sports  Teams  and  Clubs •' •*• •• :• 

Race  Tracks • 

Other  Spectator  Sports 

Promoters  of  Perfonning  Arts,  Sports  and  Similar  Events  with  Facilities 

Promoters  of  Performing  Arts,  Sports  and  Similar  Events  without  Facilities 

Agents  and  Managers  for  Artists,  Athletes,  Entertainers  and  Other  Public  Figures 
Independent  Artists,  Writers,  and  Perfonners 


Subsector  712— Museums,  Historical  Sites  and  Similar  Institutions 


712110 Museums  

712120 Historical  Sites 

712130 Zoos  and  Botanical  Gardens 

712190 Nature  Parits  and  Other  Similar  Institutrans 


Subsector  713— Amusement,  Gambling  and  Recreation  Industries 


713110 Amusement  and  Theme  Partes 

713120 Amusement  Arcades  

713210 Casinos  (except  Casino  Hotels) 

713290 Other  Gambling  Industries  ^ 

713910 Golf  Courses  and  Country  Clubs 

713920 Skiing  Facilities v 

713930 Marinas 

713940 Fitness  and  Recreational  Sports  Centers  

713950 Bowling  Centers 

713990 All  Other  Amusement  and  Recreatkm  Industries 


.$6.0 

..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 

..$6.0 
..$6.0 
..$6.0 
..$6.0 

...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 


Sector  72— Accommodation  and  Food  Services 


Subsector  721— Accommodation 


721110 Hotels  (except  Casino  Hotels)  and  Motels 

721120 Casino  Hotels  

721191 Bed  and  Breakfast  Inns 

■721199 All  Other  Traveler  Accommodation  

721211 RV  (Recreatkjnal  Vehicle)  Paries  and  Campgrounds 

721214 Recreattonal  and  Vacation  Camps  (except  Campgrounds) 

721310 Rooming  and  Boarding  Houses  


Subsector  722— Food  Services  and  Drinldng  Places 


722110 FuM-Servtoe  Restaurants  

722211  Limiled-Servfce  Restaurants  

722212 Cafeterias  

722213 Snack  and  Nonak»holk:  Beverage  Bars 

722310 Food  Sennce  Contractors 

722320 Caterers 

722330 „ Mobile  Food  Sennoes 

722410 Drinking  Places  (Ak»holk:  Beverages)  .. 


...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 

...$6.0 
...$6.0 
...$6.0 
...$6.0 
.$17.5 
...$6.0 
..J6.0 
...$6.0 


Sector  81— Other  Services 


Subsector  811— Repair  and  Maintwuinoa 


811111  General  Automotive  Repair 

811112 Automotive  Exhaust  System  Repair 

811113 Automotive  Transmission  Repair  

81 1 1 18 Other  Automotive  Mechankal  and  Electrical  Repair  and  Maintenance 

811121  Automotive  Body,  Paint  and  Interior  Repair  and  Maintenance  — 

811122 Automotive  Glass  Replacement  Shops 


$6.0 
$6.0 
$6.0 
.$6.0 
$6.0 
$6.0 
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Size  Standards  by  NAICS  Industry— Continued 


NAICS  code 


NAICS  Industry  descriptibn 


Size  standards  in 
number  of  employ- 
ees or  millions  of 
dollars 


811191  Automotive  Oil  Change  and  Lutxication  Shops 

811192 Car  Washes 

811198  ..." All  Other  Automotive  Repair  and  Maintenance 

811211  Consumer  Electronics  Repair  and  Maintenance 

811212 Computer  and  Office  Machine  Repair  and  Maintenance 

811213 Communication  Equipment  Repair  and  Maintenance 

811219 Other  Electronic  and  Precision  Equipment  Repair  and  Maintenance - 

811310 Commerdal  and  Industrial  Machinery  and  Equipment  (except  Automotive  and  Electronic)  Repair  and 

Maintenance. 

811411 Home  and  Garden  Equipment  Repair  and  Maintenance 

811412 Appliance  Repair  and  Maintenance  ., 

811420 Reupholstery  and  Furniture  Repair 

811430 Footv»ear  and  Leather  Goods  Repair 

811490 Othef  Peisonal  and  Household  Goods  Repair  and  Maintenance  


Subsactor  812— Personal  and  Laundry  ServicM 


812111 Barber  Shops 

8121 12 Beauty  Salons 

812113 Nail  Salons  ~ 

812191  Diet  and  Weight  Reducing  Centers 

812199 Other  Personal  Care  Services  

812210 Funeral  Homes  and  Funeral  Services  

812220 Cemeteries  and  Crematories  

812310 Coin-Operated  Laundries  and  Drydeaners 

812320 Drydeaning  and  Laundry  Services  (except  Coin-Operated) 

812331 Linen  Supply -• 

812332 Industrial  Launderers 

812910 Pet  Care  (except  Veterinary)  Sennces 

812921 Photo  Finishing  Laboratories  (except  One-Hour)  

812922 One-Hour  Ptwto  Finfehing 

812930 , Parldng  Lots  and  Garages 

812990 .•-  All  Other  Personal  Services  


Subeador  813— Religioiis,  GrantmaUng,  Civic  Protasaionai  and  Similar  Organizations 


813110 Religious  Organizations - 

813211  Grantmaking  Foundations  

813212 Vohjntary  Health  Organizations 

813219 Other  Grantmaking  and  Giving  Servnes  

813311 Human  Rights  Or^izations  

813312 EiTvironment,  Conservation  and  Wildlife  Organizattons 

813319 Other  Social  Advocacy  Organizations 

813410 Civk:  and  Social  Organizatkxis 

813910 Business  Assodattons — .-. 

813920 Professional  Organizations 

813930 Labor  Unons  and  Similar  Labor  Organizatkms 

813940 - Polilical  Organizattons 

813990 Other  Similar  Organizattons  (except  Business.  Professtonal,  Labor,  and  PoNttoal  Organizations) 


...$6.0 
...$6.0 
....$6.0 
,...$6.0 
..$21.0 
....$6.0 
....$6.0 
....$6.0 


..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 


...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$6.0 
...$4.0 
..$12.0 
..$12.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 
....$6.0 


.$6.0 
$6.0 
.$6.0 
.$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 
..$6.0 


Footnotes  .  ^    ^    . 

*  NAICS  code  531190— Leasing  of  buikling  space  to  the  Federal  Government  by  Owners:  For  Government  procurement,  a  size  standard  of 

$17.5  miHton  in  gross  receipts  affiles  to  the  owners  of  buikling  space  leased  to  the  Federal  Government.  The  standard  does  not  apply  to  an 


'^Subsector  483— Water  Transportation— Offshore  Marine  Services.  The  applicable  size  standard  shall  be  $23.5  miHton  for  firms  furnishing 
specific  transportatton  services  to  concems  engaged  in  offshore  oil  and/or  natural  gas  exptoratton,  drilling  productton,  or  marine  research;  such 
sennces  encompass  passenger  and  freight  transportation,  anchor  handling,  and  related  togistical  sennces  to  and  from  the  woric  site  or  at  sea. 


1121.301    [AnMnded] 
4.  Amend  §  121.301  as  follows: 

a.  In  paragraph  (b)(2),  remove  "$6 
million"  and  add  in  its  place  "$7 
million,"  and  "$2  million"  and  add  in 
its  place  "$2.5  million,"  respectively. 


b.  In  paragraph  (d)(1),  remove  '^5.0 
million"  and  add  in  its  place  "$6.0 
million." 

§121J02    [Amended] 

5.  In  §  121.502(a)(2).  remove  "$2 
million"  and  add  in  its  place  "$6.0 
million." 


1121.512    [Amended] 

6.  In  §  121.512(b),  remove  "$42 
million"  and  add  in  its  place  "$48.5 
million." 


oncQ 
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Dated:  January  3,  2002. 
Hector  V.  Barreto, 
Administrator. 

(FR  Doc.  02-1312  Filed  1-22-02;  8:45  am] 
BNJJNG  CODE  M2S-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Releaaa  No.  34-45291;  File  No.  87-02-02] 

AnMndments  to  Rule  31-1,  Securities 
Transactions  Exempt  From 
Transaction  Fees 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Commission  today  is 
amending  the  rule  that  provides  an 
exemption  from  section  31(c)  of  the 
Securities  Exchange  Act  of  1934  ("Act") 
for  over-the-counter  ("OTC") 
transactions  in  OTC  securities  that  are 
subject  to  unlisted  trading  privileges  on 
a  national  securities  exchange.  One 
subparagraph  of  the  rule  has  become 
obsolete  and  imnecessary  due  to  the 
enactment  of  H.R.  1088,  the  Investor 
and  Capital  Markets  Fee  Relief  Act 
("Fee  Relief  Act"). 
EFFECTIVE  DATE:  January  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katharine  England,  Assistant  Director, 
202-942-0155,  or  Joseph  Morra,  Special 
Counsel,  202-942-0781,  Division  of 
Market  Regulation,  Seciuities  and 
Exchange  Commission,  450  5th  Street, 
NW,  Washington.  DC  20549-1001. 
SUPPI.EMENTARY  INFORMATION: 

I.  Discussion 

Subparagraph  (b)  of  Rule  31-1  ^  under 
the  Act  is  being  rescinded.  At  the  time 
this  subparagraph  was  adopted,  an 
exemption  from  section  31(c)  of  the  Act 
was  necessary  to  ensiue  that  OTC 
transactions  in  OTC  securities  that  were 
subject  to  unlisted  trading  privileges  on 
a  national  securities  exchange  ("OTC- 
UTP  Transactions")  were  not  subject  to 
dual  charges  under  both  sections  31(c) 
and  (d)  of  the  Act.' With  passage  of  the 
Fee  Relief  Act,  former  sections  31(c)  and 
(d)  of  the  Act  were  combined  into  a  new 
Section  31(c).2  Therefore,  there  is  no 
longer  a  need  for  the  exemption  created 
by  subparagraph  (b)  of  Rule  31-1.  The 
Commission  also  is  making  technical 
conforming  changes  to  Rule  31-1  to 
renumber  die  subparagraphs  and  to 


reflect  the  exception  in  the  Fee  Relief 
Act  for  options  on  securities  indexes 
(other  than  narrow-based  seciuity 
indexes). 

Section  553(b)  of  the  Administrative 
Procedure  Act  ^  generally  requires  an 
agency  to  publish  notice  of  a  proposed 
rule  making  in  the  Federal  Register. 
This  requirement  dues  not  apply, 
however,  if  the  agency  "for  good  cause 
_  finds  (and  incorporates  the  finding  and 
a  brief  statement  of  reasons  therefor  in 
the  rules  issued)  that  notice  and  public 
procedure  thereon  are  impracticable, 
imnecessary,  or  contrary  to  the  public 
interest."  ^  The  Commission  finds  good 
cause  to  forego  notice  and  comment 
procedures  for  the  rule  amendments 
being  adopted  today. 

The  President  signed  the  Fee  Relief 
Act  on  January  16,  2002.  If  the 
Commission  does  not  rescind  paragraph 
(b)  of  Rule  31-1  effective  as  of  January 
16,  2002,  the  intent  of  Congress  in 
passing  the  Fee  Relief  Act  could  be 
frustrated.  In  addition,  persons  subject 
to  section  31  of  the  Act  may  be  confused 
as  to  whether  OTC-UTP  Transactions 
remain  subject  to  fees  under  section  31.^ 

Specifically,  as  noted  above, 
paragraph  (b)  of  existing  Rule  31-1 
exempts  OTC-UTP  Transactions  from 
the  fee  provisions  of  section  31(c)  of  the 
Act^  The  purpose  of  the  rule  was  to 
clarify  that  such  transactions  were  not 
subject  to  dual  charges  under  both 
former  sections  31(c)  and  (d).  OTC-UTP 
Transactions,  however,  remained 
subject  to  the  fee  provisions  of  former 
section  31(d)  of  the  Act.  The  Fee  Relief 
Act  combined  former  sections  31(c)  and 
(d)  of  the  Act  into  a  new  section  31(c) 
(which  encompasses  all  transactions 
formerly  covered  by  former  sections 
31(c)  and  (d)).  If  paragraph  (b)  of 


>17CFR240.31-l(b). 

2  New  section  (c)  applies  to  off-exchange  trades  of 
exchange  registered  and  last-sale  reported 
securiSes. 


'5  U.S.C.  553(b). 

*ld. 

'The  Fee  Relief  Act  provides  that  changes  to 
section  31  of  the  Act  (except  for  the  immediate  fee 
reduction  in  section  2  of  the  Fee  Relief  Act)  are 
effective  October  1,  2001.  While  we  ate  rescinding 
paragraph  (b)  of  Rule  31-1  effective  as  of  January 
16. 2002.  the  date  the  President  signed  the  Fee 
Relief  Act  into  law,  the  Commission  does  not 
believe  that  it  would  be  consistent  with  the  intent 
of  the  Fee  Relief  Act  to  rely  on  paragraph  (b)  of  Rule 
31-1  (and  thereby  seek  to  avoid  paying  Section  31 
fees  on  OTC-UTP  Transactions)  for  the  period  from 
the  effective  date  of  the  Fee  Relief  Act  (October  1, 
2001)  to  the  effective  date  of  our  rescission  of 
paragpraph  (b)  of  Rule  31-1.  As  a  result,  Section  31 
fees  will  continue  to  apply  to  OTC-UTP 
transactions  from  the  eRective  date  of  the  Fee  Relief 
Act. 

e  See  Securities  Exchange  Act  Release  No.  38073 
(December  23, 1996),  61  FR  68590,  68591  n.lO 
(December  30, 1996)  ("Without  the  exemption,  the 
application  of  section  31  fees  to  all  transactions  in 
particular  OTC  securities  would  have  depended 
entirely  on  exchange  decisions  to  trade  OTC/UTP 
securities,  or  on  issuer  decisions  to  retain  an 
exchange  listing  despite  the  stock  being  designated 
a  Nasdaq/N^S  security.") 


existing  Rule  31-1  were  to  remain  in 
efiiect,  affected  persons  might  conclude 
that  OTC-UTP  Transactions  are  now 
exempt  from  section  31  fees  altogether. 
Neither  Ckingress,  in  enacting  the  Fee 
Relief  Act,  nor  the  Commission,  in 
promulgating  Rule  31-1,  intended  to 
exempt  such  transactions  from  the  fee 
provisions  of  section  31.  Rescinding* 
paragraph  (b)  of  Rule  31-1  effective 
immediately  would  preserve  the  intent 
of  Congress  in  enacting  the  Fee  Relief 
Act  and  avoid  any  confusion  by  persons 
affected  by  the  legislation. 

The  Administrative  Procedure  Act 
also  generally  requires  that  an  agency 
publish  an  adopted  rule  in  the  Federal 
Register  30  days  before  it  becomes 
effective.^  However,  an  agency  may 
forego  the  30-day  requirement  if  it  finds 
good  cause  for  doing  so."  For  the  same 
reasons  as  it  is  waiving  the  notice  and 
comment  period,  the  Commission  finds 
good  cause  to  waive  the  30-day  pre- 
effective  requirement. 

n.  Effects  on  Competition  and 
Regulatory  Flexibility  Act 
Considerations 

Section  23(a)(2)  of  the  Exchange  Act  ^ 
requires  the  Commission,  in  adopting 
rules  under  the  Exchange  Act,  to 
consider  the  competitive  effects  of  such 
rules,  if  any.  and  to  balance  any  impact 
with  the  regulatory  benefits  gained  in 
terms  of  furthering  the  purposes  of  the 
Exchange  Act.  As  noted  above,  in 
amending  Rule  31-1  the  Commission  is 
merely  conforming  the  rule  to  recently 
enacted  legislation.  Moreover,  adoption 
of  the  amendment  to  Rule  31-1  will  not 
impose  any  burden  on  competition  not 
necessary  or  appropriate  in.  furtherance 
of  the  purposes  of  Uie  Exchange  Act. 

The  Re^atory  Flexibility  Act  'o  is 
not  applicable  to  the  revisions  to  Rule 
31-1.  The  Regulatory  Flexibility  Act's 
flexibility  anadysis  requirements  are 
limited  to  rulemaking  for  which  the 
([k>mmission  would  be  required  by  the 
Administrative  Procedure  Act  to 
publish  general  notice  of  proposed 
rulemaking.^* 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
amenchnents  do  not  impose  record 
keeping  or  information  collection 
requirements,  or  other  collections  of 
information  that  require  the  approval  of 
the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501.  et.  seq. 


'  See  5  U.S.C.  553(d). 

»ld. 

•  15  U.S.C.  78w(a)(2). 

»0  5  U.S.C.  601-612. 

<<  5  U.S.C.  603(a).  As  noted  above,  the 
Commission  is  not  required  to  solicit  public 
comment  due  to  the  nature  of  the  Commission's 
revisions  to  Rule  31-1. 
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m.  statutory  Basis 

The  amendments  to  Rule  31-1  xmder 
the  Exchange  Act  are  being  adopted 
pursuant  to  15  U.S.C.  78a  et  seq., 
particiilarly  sections  23(a)  and  31  of  the 
Exchange  Act.  .        1 

IV.  Text  of  Final  Amendments 

List  of  Subiects  in  17  CFR  Part  240 

Reporting  and  record  keeping 
reqiiirements,  Securities. 

Text  of  Rnle  Amendment 

For  the  reasons  set  forth  above,  the 
Commission  amends  Part  240  of  Chapter 
n,  Title  17  of  the  Code  of  Federal 
Regulations  as  follows: 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read  in  part  as  follows: 

Aathority:  15  U.S.C.  77c,  77d,  77g,  77j. 
77s,  77Z-2.  77Z-3,  77eee,  77ggg,  77nnn. 
77SSS,  77ttt,  78c,  78d,  78e,  78f,  78g,  78i,  78), 
78J-1.  78k,  78k-l,  78/,  78m,  78n,  78o,  78p, 
78q,  78s,  78u-5,  78w,  78x,  7811,  78mm,  79q, 
79t,  80a-20,  80»-23,  80a-29,  80a-37,  80b-3, 
80b-4  and  80b-ll,  unless  otherwise  noted. 
***** 

2.  Section  240.31-1  is  revised  to  read 
as  follows: 

f  24031-1 .    Securities  transactions  exempt 


Preliminary  Note 

The  section  31  fee  for  options 
transactions  occurring  on  a  national 
securities  exchange,  or  transactions  in 
options  subject  to  prompt  last  sale 
reporting  occiirring  otherwise  than  on 
an  exchange  (with  the  exception  of  sales 
of  options  on  securities  indexes  other 
than  narrow-based  security  indexes)  is 
to  be  paid  by  the  exchange  or  the 
national  seciuities  association  itself, 
respectively,  or  b>  the  Options  Clearing 
Corporation  on  behalf  of  the  wcchange 
or  association,  and  such  fee  is  to  be 
computed  on  the  basis  of  the  option 
premium  (market  price)  for  the  sale  of 
the  option.  In  the  event  of  the  exercise 
of  an  option,  whether  such  option  is 
traded  on  an  exchange  or  otherwise,  a 
section  31  fee  is  to  be  paid  by  the 
exchange  or  the  national  securities 
association  itself,  or  the  Options 
Clearing  Corporation  on  behalf  of  the 
exchange  or  association,  and  such  fee  is 
to  be  computed  on  the  basis  of  the 
exercise  price  of  the  option.  The 
following  shall  be  exempt  firom  section 
31  of  the  Act: 

(a)  Transactions  in  securities  offered 
pursuant  to  an  effective  registration 
statement  tmder  the  Securities  Act  of 


1933  (except  transactions  in  put  or  call    ■ 
options  issued  by  the  Options  Clearing 
Corporation)  or  offered  in  accordance 
with  an  exemption  from  registration 
afforded  by  section  3(a)  or  3(b)  thereof 
(15  U.S.C.  77c(a)  or  77c(b)),  or  a  rule 
thereimder. 

(b)  Transactions  by  an  issuer  not 
involving  any  public  offering  within  the 
meaning  of  section  4(2)  of  the  Securities 
Act  of  1933  (15  U.S.C.  77d(2)): 

(c)  The  purchase  or  sale  of  securities 
pursuant  to  and  in  consimmiation  of  a 
tender  or  exchange  offer; 

(d)  The  purchase  or  sale  of  securities 
upon  the  exercise  of  a  warrant  or  right 
(except  a  put  or  call),  or  upon  the 
conversion  of  a  convertible  security;  and 

(e)  Transactions  which  are  executed 
outside  the  United  States  and  are  not 
reported,  or  required  to  be  reported,  to 
a  transaction  reporting  association  as 
defined  in  §  240.11Aa3-l  (Rule  llAa3- 
1  imder  the  Act)  and  any  approved  plan 
filed  thereunder. 

By  the  Commission. 

Dated:  January  16,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-1620  Filed  1-22-02;  8:45  am) 
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DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Part  10 
[T.D.  02—05] 
RIN  1515-AC85 

Extension  of  Deadline  To  FHe  a  Wool 
Duty  Refund  Ctalm  for  Claim  Year  2000 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  Interim  rule. 

SUMMARY:  This  document  amends  the 
Customs  Regulations  on  an  interim  basis 
to  extend  the  deadline  to  file  a  wool 
duty  refund  claim  for  calendar  year 
2000,  as  authorized  by  section  505  of 
the  Trade  and  Development  Act  of  2000. 
The  regulations  currently  require  that 
claims  for  a  wool  duty  refund  for 
calendar  year  2000,  except  for  certain 
amended  claims,  should  already  have 
been  received  by  Customs  by  December 
31,  2001.  This  deadline  is  extended 
until  December  31,  2002,  to  reflect  the 
fact  that  proposed  legislation  is 
currently  pending  before  Congress 
which  would  significantly  alter  the 
scope  of  section  505  in  regard  to  the 
amount  of  payment  manufacturers 
would  be  eligible  to  receive,  as  well  as 


the  docimients  that  a  manufacturer 
would  need  to  file  to  be  entitled  to  a 
refund  and,  in  part,  because  of  the 
destruction  of  records  at  the  New  York 
Customshouse  on  September  11,  2001. 
The  deadline  extension  is  also  intended 
to  spare  manufacturers  from  the  filing  of 
unnecessary  documentation,  again,  in 
part,  due  to  the  destruction  of  records  in 
New  York.  Additionally,  Customs  is 
amending  the  regulations  to  reflect  the 
new  Customs  location  to  which  all  wool 
duty  refund  documentation  should  be 
sent. 

DATES:  This  interim  rule  is  effective 
January  23,  2002.  The  deadline  to  file  a 
wool  duty  refund  claim  for  calendar 
year  2000  is  extended  to  December  31, 
2002.  Comments  must  be  received  on  or 
before  February  7,  2002. 
ADDRESSES:  Written  comments 
(preferably  in  triplicate)  may  be 
submitted  to  and  inspected  at  the 
Regulations  Branch,  Office  of 
R^ulations  and  Rulings,  U.S.  Customs 
Service,  1300  Pennsylvania  Avenue, 
NW.,  3rd  Floor,  Washington,  DC  20229. 
Wool  duty  refund  documentation 
shoiild  be  sent  to  the  U.S.  Customs 
Service,  Office  of  Field  Operations, 
Wool  Duty  Refund  Unit,  1300 
Pennsylvania  Avenue,  NW.,  5th  Floor, 
Washington,  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  Ingalls,  Chief,  Entry  and 
Drawback  Management  (202)  927-1082. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  May  18,  2000,  President  Clinton 
signed  into  law  the  Trade  and 
Development  Act  of  2000  ("the  Act"), 
Public  Law  106-200, 114  Stat.  251.  Title 
V  of  the  Act  concerns  imports  of  certain 
wool  articles  and  sets  forth  provisions 
intended  to  provide  tariff  relief  to  U.S. 
manufacturers  of  specific  wool 
products.  Within  Title  V,  section  505 
permits  eligible  U.S.  manufacturers  to 
claim  a  limited  refund  of  duties  paid  on 
imports  of  select  wool  articles. 

On  December  26,  2000,  Customs 
published  in  the  Federal  Register  (65 
FR  81344),  as  T.D.  01-01,  the  final  rule 
adding  the  eligibility,  doctmientation 
and  procedural  requirements  for 
obtaining  a  wool  duty  refund  to  §  10.184 
of  the  Customs  Regulations  (19  CFR 
10.184). 

On  April  23,  2001,  Customs  published 
in  the  Federal  Register  (66  FR  20392), 
as  T.D.01-33,  an  interim  rule  amending 
§  10.184  regarding  the  description  of  the 
wool  products  that  are  eligible  to 
provide  the  basis  for  a  wool  duty  refund 
and  the  tariff  provisions  that  eligible 
wool  products  must  be  entered  under  to 
substantiate  a  refund. 


aiMui 
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Extension  of  Deadline  To  File  a  Wool 
Duty  Refimd  Claim  for  Calendar  Year 
2000 

Section  10.184(g)  of  the  Customs 
Regulations  sets  forth  the  procedures  for 
filing  a  wool  duty  refund  claim. 
Paragraph  {g)(l)  provides,  in  pertinent 
part,  that  all  refund  claims,  whether 
original  or  amended  in  the  absence  of  a 
Customs  notice  of  insufficiency  or 
defect,  must  be  received  by  Customs  no 
later  than  December  31st  of  the  year 
following  the  calendar  claim  year  for 
which  a  wool  duty  refund  is  being 
sought.  Therefore,  pursuant  to  the 
existing  regulations,  all  original  claims 
and  certain  amended  claims  for 
calendar  year  2000  must  be  received  by 
Customs  no  later  than  December  31st, 
2001. 

Customs  has  learned  that  proposed 
legislation  is  currently  pending  before 
Congress  which  would  significantiy 
alter  the  scope  of  section  505  in  regard 
to  the  amount  of  payment 
manufacturers  would  be  eligible  to 
receive,  as  well  as  the  documents  that 
a  manufacturer  would  need  to  file  to  be 
entitled  to  a  refund.  For  this  reason, 
Customs  has  opted  to  extend  the 
deadline  to  file  calendar  year  2000 
claims  until  December  31,  2002,  in  an 
effort  to  spare  manufacturers  seeking 
refunds  fi-om  the^ling  of  urmecessary 
documentation. 

If  legislation  is  soon  passed  by 
Congress  that  amends  section  505  to 
institute  new  procedures  for  filing  a 
claim.  Customs  will  publish  another 
document  in  the  Federal  Register  that 
amends  §  10.184  to  reflect  the  terms  of 
the  legislation,  unless  the  legislation  is 
self-effectuating,  ff  l^slation  is  not 
passed  in  the  near  future.  Customs  will 
inform  potential  claimants  how  to 
expedite  the  refund  process  under 
cturent  law.  In  any  event,  the  docimient 
published  today  should  relieve 
manufactiu^rs  of  concern  that  they  must 
file  claims  by  December  31st,  2001,  to 
receive  refunds  for  duties  that  they  paid 
in  the  year  2000. 

New  Customs  Address  for  the 
Submission  of  Wool  Duty  Refund 
Documentation 


Section  10.184(g)(2)  directs  claimants 
to  submit  wool  refund  claims  to 
Customs  at  the  Residual  Liquidation 
and  Protest  Branch  located  at  6  World 
Trade  Center,  New  York,  NY.  Due  to  the 
events  of  September  1 1 ,  2001 ,  that 
address  no  longer  functions  as  a 
Customs  office.  This  document  amends 
§  10.i84(g)(2)  to  reflect  the  fact  that 
wool  duty  refund  documentation  should 
be  submitted  to  the  U.S.  Customs 
Service,  Office  of  Field  Operations, 


Wool  Ehity  Refund  Unit,  1300 
Pennsylvania  Avenue,  NW.,  5th  Floor, 
Washington.  DC  20229. 

Conunents 

Before  adopting  this  interim 
regulation  as  a  final  rule,  consideration 
will  be  given  to  any  written  comments 
timely  submitted  to  Customs,  including 
comments  on  the  clarity  of  this  interim 
rule  and  how  it  may  be  made  easier  to 
imderstand.  Comments  submitted  will 
be  available  for  public  inspection  in 
accordance  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552),  §  1.4  of 
the  Treasury  Department  Regulations 
(31  CFR  1.4).  and  §  103.11(b)  of  the 
Customs  Regulations  (19  CFR 
103.11(b)),  on  regular  business  days 
between  the  hours  of  9  a.m.  and  4:30 
p.m.  at  the  Regulations  Branch,  Office  of 
Regulations  and  Rulings,  U.S.  Customs 
Service.  1300  Pennsylvania  Avenue. 
NW..  3rd  Floor.  Washington,  DC. 

Inapplicability  of  Prior  Public  Notice 
and  Conunent  Procedures  and  Delayed 
ECEective  Date 

Because  these  regulations  confer  a 
benefit  to  the  public  by  extending  the 
deadline  to  file  a  wool  duty  refund 
claim  for  calendar  year  2000  and 
redesignate  the  location  to  which  such 
claims  should  be  sent,  Customs  has 
determined,  pursuant  to  the  provisions 
of  5  U.S.C.  553(b)(B).  that  prior  public 
notice  and  comment  procedures  on  this 
regulation  are  unnecessary  and  contrary 
to  the  public  interest.  These  regulatory 
amen^ents  inform  the  public  of 
changes  to  the  procedures  for  filing  a 
wool  duty  refund  claim.  For  this  reason, 
pursuant  to  the  provisions  of  5  U.S.C. 
553(d)(3).  Customs  finds  that  there  is 
good  cause  for  dispensing  with  a 
delayed  effective  date. 

Executive  Order  12866 

This  dociunent  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  Executive  Order 
12866. 

Regulatory  Flexibility  Act 

Because  no  notice  of  proposed 
rulemaking  is  required  for  this  interim 
regidation.  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  do  not  apply. 


substantively  change  the  existing 
approved  information  collection. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  niunber 
assigned  by  OMB. 

Drafting  Information 

The  principal  author  of  this  document 
was  Suzanne  Kingsbvuy,  Regulations 
Branch,  Office  of  RegxUations  and 
Rulings,  U.S.  Customs  Service. 
However,  personnel  from  other  offices 
participated  in  its  development. 

List  of  Subiects  in  19  CFR  Part  10 

Customs  duties  and  inspection. 
Imports,  Reporting  and  recordkeeping 
requirements.  Trade  agreements. 

Amendments  to  the  Regulations 

For  the  reasons  stated  above,  19  CFR 
part  10  is  amended  as  follows: 

PART  10-ARTICLES  CONDITIONALLY 
FREE,  SUBJECT  TO  A  REDUCED 
RATE,  ETC. 

1.  The  general  authority  citation  for 
part  10  and  the  specific  authority  for 
§  10.184  continue  to  read  as  follows: 

Authority:  19  U.S.C.  66, 1202  (General 
Note  22,  Harmonized  Tariff  Schedule  of  the 
United  States),  1321, 1481, 1484, 1498. 1508. 
1623, 1624,  3314. 
•  •     -     •  *  * 

Section  10.184  is  also  issued  under  Sec. 
505,  Pub.  L.  106-200.  114  Stat.  251; 


Paperwork  Reduction  Act 

The  collection  of  information 
involved  in  this  interim  rule  has  already 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507)  and  assigned  OMB  control 
number  1515-0227.  This  rule  does  not 


2.  In  §  10.184,  paragraph  (g)(1).  the 
third  sentence  is  amended  by  removing 
the  period  after  the  word  "sought"  and 
adding  the  words  ",  with  the  exception 
of  claims  for  calendar  claim  year  2000 
which  may  be  filed  no  later  than 
December  31.  2002." 

3.  In  §  10.184,  paragraph  (g)(2)  is 
revised  to  read  as  follows: 

§  1 0.1 84    Refund  of  duties  on  certain  wool 
imports. 

***** 

(g)  *  *  * 

(2)  Place  to  file.  A  claim  for  a  refund 
of  duties  paid  on  imports  of  eligible 
wool  products  must  be  submitted  to: 
U.S.  Customs  Service.  Office  of  Field 
Operations.  Wool  Duty  Refund  Unit.  .  . 
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1300  Pennsylvania  Avenue,  NW.,  5th 
Floor,  Washington.  DC  20229. 

•        •        •        * 

Robert  C.  Bonner, 

Commissioner  of  Customs. 

Approved:  January  17,  2002. 
Timothy  E.  Skud. 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury.  I 

(FR  Doc.  02-1664  Filed  1-22-02;  8:45  am] 
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DEPARTMENTOF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

21  CFR  Part  330 
[Dodwt  No.  96N-0277] 
mN0»1O-AA01 

AddttfcNial  Criteria  and  Procedures  for 
Classifying  OvsrIlM-Counter  Drugs  as 
GsnaraHy  Rscoghind  as  Safe  and 
Effsetivs  and  Not  MMMsnded 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Final  rule. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  issuing  a  final 
rule  establishing  additional  criteria  and 
procedures  by  which  over-the-cotmter 
(OTC)  conditions  may  become  eligible 
for  consideration  in  the  OTC  drug 
monograph  system.  The  criteria  and 
procedures  address  how  OTC  drugs 
initially  marketed  in  the  United  States 
after  the  OTC  drug  review  began  in 
1972,  and  OTC  drugs  without  any  U.S. 
marketing  experience,  can  meet  die 
statutory  definition  of  marketing  "to  a 
material  extent"  and  "for  a  material 
time"  and  become  eligible.  If  found 
eligible,  the  condition  would  be 
evaluated  for  general  recognition  of 
safety  and  efiectiveness  in  accordance 
with  FDA's  OTC  drug  monograph 
regulations.  FDA  is  also  rhanging  the 
current  OTC  drug  monograph 
procedures  to  streamline  the  process 
and  provide  additional  information  in 
the  review. 

DATES:  This  final  rule  is  effsctive 
Felffuaiy  22.  2002. 

FOR  RJRTMER  iNFOmUTION  CONTACT:  John 
D.  Lipnicki.  Center  for  Drag  Evaluation 
and  Resevch  (HFD-560).  Food  and 
Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  301-827- 
2222. 

aUFPLEMENTARY  MFORHA1I0N:  The 
purpose  of  this  final  rule  is  to  establish 
criteiia  and  procedures  by  which  OTC 


conditions  may  become  eligible  for 
consideration  in  the  OTC  drug 
monograph  system.  Ciurently,  a  sponsor 
wishing  to  introduce  into  the  United 
States  an  OTC  drug  condition  marketed 
solely  in  a  foreign  country  must  prepare 
and  submit  a  new  drug  application 
(NDA).  Likewise,  companies  with  OTC 
drugs  initially  marketed  in  the  United 
States  after  the  1972  initiation  of  the 
OTC  drug  review  must  have  an  NDA. 
This  final  rule  provides  procedures  for 
these  NDA  drugs  to  become  eligible  for 
inclusion  in  the  OTC  drug  monograph 
system  by  first  submitting  a  time  and 
extent  application  (TEA)  to  show 
marketing  "to  a  material  extent"  and 
"for  a  material  time."  Once  determined 
eligible,  safety  and  effectiveness  data 
would  be  submitted  and  evaluated.  This 
two-step  process  allows  sponsors  to 
demonstrate  that  eligibility  criteria  are 
met  before  having  to  expend  resources 
to  prepare  safety  and  effectiveness  data. 

L  Background 

The  OTC  drug  monograph  system  was 
established  to  evaluate  the  safety  and 
effectiveness  of  all  OTC  drug  products 
marketed  in  the  United  States  before 
May  11, 1972,  that  were  not  covered  by 
NDAs  and  all  OTC  drug  products 
covered  by  "safety"  NDAs  that  were 
marketed  in  the  United  States  before 
enactment  of  the  1962  drug 
amendments  to  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act).  In  1972. 
FDA  began  its  OTC  drug  review  to 
evaluate  OTC  drugs  by  categories  or 
classes  (e.g.,  antacids,  skin  protectants), 
rather  than  on  a  product-by-product 
basis,  and  to  develop  "conditions" 
under  which  classes  of  OTC  drugs  are 
generally  recognized  as  safe  and 
effective  (GRAS/E)  and  not  misbranded. 

FDA  publishes  diese  conditions  in  the 
Federal  Register  in  the  form  of  OTC 
drug  monographs,  which  consist 
primarily  of  active  ingredients,  labeling, 
and  other  general  requirements.  Final 
monographs  for  OTC  drugs  that  are 
GRAS/E  and  not  misbranded  are 
codified  in  part  330  (21  CFR  part  330). 
Manufoctiuers  desiring  to  market  an 
OTC  drug  covered  by  an  OTC  drug 
monograph  need  not  seek  FDA 
clearance  before  marketing.  In  a  future 
issue  of  the  Federal  Regtatw,  the  agency 
will  be  publishing  a  final  call  for  data 
for  OTC  drug  products  marketed  in  the 
United  States  before  May  11, 1972,  to  be 
reviewed  as  part  of  the  original  OTC 
drug  review. 

In  the  Federal  Re^ster  of  October  3, 
1996  (61  FR  51625),  FDA  published  an 
advance  notice  of  proposed  rulemaking 
(ANPRM)  stating  that  it  was  considering 
proposing  to  amend  its  regulations  to 
include  criteria  imder  which  certain 


additional  OTC  drug  conditions  may 
become  eligible  for  inclusion  in  the  OTC 
drug  monograph  system.  Interested 
persons  were  invited  to  submit  written 
comments  by  January  2, 1997.  The 
agency  received  16  comments,  which  it 
discussed  in  section  ID  of  a  proposed 
rule  that  was  published  in  the  Federal 
Register  of  December  20, 1999  (64  FR 
71062  at  71067)  (the  proposed  rule). 

Under  the  proposal,  eligibility  for 
consideration  in  the  OTC  drug 
monograph  system  would  be 
determined  by  showing  a  condition's 
use  "to  a  material  extent"  and  "for  a 
material  time"  in  compliance  with  the 
existing  statutory  requirements  of  the 
act.  A  number  of  ingredients  have  been' 
marketed  in  OTC  drug  products  imder 
NDAs  approved  after  May  11, 1972.  The 
agoacy  provided  criteria  and  procedures 
in  this  proposal  for  ingredients  such  as 
these  to  be  considered  for  OTC  drug 
monograph  status. 

For  OTC  drug  products  without  any 
U.S.  marketing  experience,  this  proposal 
represented  a  change  in  the  agency's 
previous  interpretation  of  "use" 
requirements  in  section  201(p)  of  the  act 
(21  U.S.C.  321(p)).  Previously,  the 
agency  interpreted  the  use  provision  to 
mean  use  in  the  United  States  only.  The 
agency  proposed  this  change  in  policy 
to  expand  "use"  to  include  foreign 
marketing  experience  because  it 
believed  that  under  certain 
cirounstances  use  outside  the  United 
States  may  appropriately  be  considered 
to  satisfy  the  use  requirements  in 
section  201(p)  of  the  act. 

In  the  AM*RM,  the  agency  used  the 
term  "condition"  to  refer  to  OTC  drug 
active  ingredients,  indications,  dosage 
forms,  dosage  strengdis,  routes  of 
administration,  and  active  ingredient 
combinations.  In  the  proposed  rule,  the 
agency  .has.  used  the  term  "condition"  to 
refer  to  an  active  ingredient  or  botanical 
drug  substance  (or  a  combination  of 
active  ingredients  or  botanical  drug 
substances),  dosage  form,  dosage 
strength,  or  route  of  administration, 
marketed  for  a  specific  OTC  use.  The 
agency  has  included  the  ref»aace  to 
botanical  drug  substance  to  recognize 
that  the  information  needed  for 
consideration  of  a  botanical  substance 
for  inclusion  in  the  OTC  drug 
monograph  system  may  differ  from  the 
information  needed  to  evaluate  other 
types  of  active  ingredients  for  this 
purpose. 

n.  Descripdim  of  the  Proposed  Rule 

The  existing  OTC  drug  regulations  in 
part  330  do  not  define  eugibility 
requirements  fot  consideration  in  the 
OTC  drug  monograph  system  or  what 
constitutes  marketing  to  a  material 
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extent  or  for  a  material  time.  The 
proposed  rule  and  this  final  rule  set 
forth  criteria  and  procedures  for 
considering  additional  "conditions"  (as 
discussed  in  section  I  of  the  proposed 
rule,  64  FR  71062)  in  the  OTC  drug 
monograph  system.  Tlie  definition  of 
"conditions"  appears  in  §  330.14(a)  of 

the  final  rule. 

The  proposed  rule  established 
procedures  for  a  sponsor  with  a 
condition  it  considered  eligible  for 
consideration  to  provide  the  agency 
certain  information  to  establish 
eligibility.  "The  proposed  rule  presented 
these  procedures  in  table  1  format  as 
part  of  a  TEA  as  follows:  (1)  Basic 
chemical  information  about  the 
ingredient  (additional  information 
needed  for  a  botanical  ingredient),  (2)  a 
list  of  all  countries  in  which  the 
condition  has  been  marketed,  (3)  how 
the  condition  has  been  marketed  in  each 
coimtry  (e.g.,  OTC  general  sales  direct- 
to-consumer.  sold  only  in  a  pharmacy), 
(4)  the  number  of  dosage  units  sold,  (5) 
mariceting  exposure  (e.g..  race,  gender, 
ethnicity),  (6)  the  use  pattern  in  each 
coimtry,  (7)  each  coimtry's  system  for 
identifying  adverse  drug  experiences 
(ADEs).  including  method  of  collection, 
(8)  how  long  the  condition  has  been' 
marketed  in  each  country,  (9)  all 
labeling  used  during  the  marketing 
period  in  any  country,  and  the  time 
period  each  labeling  was  used,  (10)  all 
countries  where  the  condition  is 
marketed  only  as  a  prescription  drug 
and  the  reasons  why,  and  (11)  all 
countries  where  the  condition  has  been 
withdrawn  from  marketing  or  OTC 
marketing  has  been  denied. 

If  FDA  determined  the  condition 
eligible  for  consideration  in  the  OTC 
drug  monograph  system,  it  woidd 
publish  a  notice  of  eligibility  in  the 
Federal  Register  and  place  die  TEA  on 
public  display.  The  sponsor  and  other 
interested  parties  would  then  submit 
data  to  support  safety  and  effectiveness. 
If  the  agency  tentatively  determined  the 
condition  GRAS/E,  it  would  propose  to 
amend  the  applicable  OTC  drug 
monograph  or  propose  a  new 
monograph.  There  is  a  comment  period 
for  interested  persons  to  comment  on 
the  agency's  proposal,  during  which 
interim  marketing  would  not  be 
permitted.  The  agency  would  then 
publish  a  final  rule,  at  which  time 
marketing  could  begin. 

Interested  persons  were  invited  to 
submit  comments  by  March  22,  2000. 
The  agency  received  comments  irom 
four  industry  trade  associations,  one 
health  coverage  association,  three 
suppliers  of  OTC  drug  ingredients,  and 
three  manufacturers  of  OTC  drug 
.products. 


m.  Conunents  on  the  Proposed  Rule 

A.  General  Comments 

1.  One  comment  contended  that  there 
is  no  legal  basis  for  the  agency's 
proposal.  The  comment  disagreed  with 
FDA's  position  that  for  a  drug  to  qualify 
for  inclusion  in  the  OTC  drug  review 
and  not  be  a  new  drug  under  section 
201(p)(2)  of  the  act  the  drug  must  have 
been  used  to  a  material  extent  or  for  a 
material  time  under  its  conditions  of  use 
in  the  United  States  only  (64  FR  71062). 
The  comment  added  that  there  is  no 
.  basis  in  the  act  to  support  FDA's 
interpretation  that  foreign  data  cannot 
be  used  to  satisfy  the  material  time  or 
material  extent  requirements  of  the  act. 
The  comment  noted  FDA's  willingness 
in  recent  years  to  accept  and  rely  upon 
foreign  data  as  the  basis  for  approving 
NDAs  for  prescription  and  OTC  drugs, 
food  additives,  and  premarket 
applications  for  medical  devices. 

The  agency  explained  in  the  proposal 
(64  FR  71062)  that  it  had  previously 
interpreted  the  "use"  requirements  in 
section  201  (p)  of  the  act  to  mean  use  in 
the  United  States  only,  and  that  the 
proposal  represented  a  change  in  the 
agency's  interpretation.  The  agency 
proposed  this  change  in  pohcy  to 
expand  "use"  to  include  foreign 
marketing  experience  because  it 
believed  certain  circumstances  of  use 
outside  the  United  States  may 
appropriately  be  considered  to  satisfy 
the  use  requirements  in  section  201  (p) 
of  the  act.  The  agency  considers  this 
approach  consistent  with  its  use  of 
foreign  data  as  the  basis  for  approving 
NDAs  for  prescription  and  OTC  drugs, 
food  additives,  and  premarket 
applications  for  medical  devices.  The 
agency  continues  to  believe  that  there  is 
an  appropriate  legal  basis  for  the 
additional  criteria  and  procedures  in 
this  final  rule,  as  described  in  the 
proposal. 

2.  One  comment  contended  that  the 
proposed  procedures  would  effectively 
terminate  the  OTC  drug  monograph 
process  as  conceived  and  implemented 
to  date,  noting  that  the  process  has 
included  flexibility  to  consider  new 
conditions  and  allowed  interim 
marketing  for  nonmonograph  products. 
The  comment  added  that  the  agency's 
procedural  regulations  for  the  OTC  drug 
review  were  designed  to  be  flexible  and 
to  establish  a  standard  procedure  first 
for  the  review  of  pre-1972  drugs  and 
later  to  determine  the  status  of  post- 
1972  and  foreign  marketed  drugs.  The 
comment  considered  the  new 
procedures  inflexible  and  imworkable. 

The  agency  disagrees  that  the  new 
procedvues  are  inflexible  and 
unworkable  and  woiUd  effectively 


terminate  the  OTC  drug  monograph 
process  as  conceived  and  implemented 
to  date.  The  agency  also  disagrees  that 
the  procedural  regulations  for  the  OTC 
drug  review  were  designed  for  review  of 
post-1972  and  foreign  marketed  drugs. 
The  proposal  (37  FR  85.  January  5, 
1972)  and  die  final  rule  (37  FR  9464. 
May  11, 1972)  that  established  the  OTC 
drug  review  only  discussed  OTC  drugs 
"now  marketed. "  Estimates  of  the 
niunber  of  OTC  drug  products  on  the 
market  (37  FR  85)  only  covered  the 
United  States.  Thus,  the  original  OTC 
drug  review  procedures  were  not 
developed  to  address  post-1972  and 
foreign  marketed  drugs.  Accordingly, 
the  agency  proposed  (64  FR  71062  at 
71067)  and  is  modifying  the  existing 
procedures  in  §  330.10  to  make  them 
consistent  with  the  new  scope  of  the 
review.  Interim  marketing  is  discussed 
in  comment  21  of  section  in.  D  of  this 
document. 

3.  A  number  of  comments  contended 
that  the  proposed  procedures  and  data 
requirements  are  too  complex  and 
protracted,  unduly  burdensome  (more 
burdensome  than  the  NDA  process), 
unrealistic,  prohibitive,  and  unwieldy  to 
be  of  practiral  value  to  industry.  The 
comments  stated  that  the  TEA  is  too 
onerous  and  broad  in  scope  because  it 
requires  exhaustive  information  rather 
than  adequate  information  to 
demonstrate  marketing  history.  The 
comments  argued  that  it  is  excessive  to 
require  exhaustive  data  fttjm  every 
country  in  the  world  for  a  threshold 
eligibility  consideration.  Another 
comment  added  that  the  requirement  for 
a  worldwide  data  search  would  be  a 
disincentive  to  companies  with  good 
data  ftt>m  a  few  countries  but  without 
the  resoxut:es  to  do  a  worldwide  search. 
One  conunent  added  that  the  safety  and 
effectiveness  consideration  should  be 
based  upon  the  quality  of  the  data,  not 
upon  arbitrarily  selected  material  times, 
material  extents,  or  listing  of  countries, 
and  that  the  scope  of  certain 
requirements  is  quite  narrow  and 
restrictive  (e.g.,  show  that  pharmacy- 
only  sale  does  not  indicate  safety 
concerns).  Several  comments  requested 
that  the  procedures  be  more  flexible  and 
less  complicated  so  as  to  encourage 
quality  products  to  enter  the  review 
process  rather  than  deter  them  from 
entry.  Other  comments  suggested  that 
the  agency  rescind  the  proposed  rule. 
Two  comments  recommended  that  the 
agency  use  the  same  eligibility  criteria 
for  foreign  ingredients  as  used  for 
domestic  ingredients  in  the  original 
OTC  drug  review. 

The  agency  does  not  consider  the  TEA 
too  onerous  or  broad  in  scope.  The  TEA 
is  designed  to  provide  FDA  basic 
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information  about  a  condition  for  which 
it  may  have  little  or  no  information.  The 
TEA  is  also  designed  to  provide 
sufficient  information  to  allow  for  a  one- 
time assessment  of  a  condition's 
eligibility  for  consideration  in  an  OTC 
drug  monograph.  The  agency  agrees 
with  the  comments  that  it  is  not 
necessary  to  require  exhaustive  data 
from  every  country  in  the  world  for  a 
threshold  eligibility  consideration  and 
has  modified  some  of  the  TEA 
requirements  (see  comment  12  of 
section  ni.B  of  this  document).  The 
agency  agrees  that  the  safety  and 
effectiveness  consideration  should  be 
based  upon  the  quality  of  the  data.  The 
agency  does  not  believe  that  the 
procediues  will  deter  quality  products 
from  entering  the  review  process 
becaiise  products  with  quality  data 
should  be  able  to  readily  meet  the 
requirements  of  the  process.  Excluding 
prescription-to-OTC  switches  that  the 
panels  could  consider,  the  primary 
criterion  for  eligibility  in  the  original 
OTC  drug  review  was  that  the 
ingredient  had  to  be  in  the  U.S.  OTC 
market  before  May  11, 1972.  It  wovdd 
not  be  practical  to  use  that  date  for 
foreign  conditions  because  many 
conditions  that  entered  the  market  after 
that  date  would  be  excluded.  In 
addition,  none  of  the  foreign  conditions 
have  been  marketed  in  the  United  States 
and  the  United  States  has  no  experience 
with  these  conditions.  The  agency  has 
developed  eligibility  criteria,  as 
discussed  in  tiie  preamble  of  the 
proposed  rule  (64  FR  71062  to  71064), 
that  it  considers  necessary  to  provide 
sufficient  information  for  a  condition  to 
be  considered  for  inclusion  in  the  OTC 
drug  monograph  system.  The  agency 
finds  no  basis  to  rescind  the  proposed 
rule,  and  the  agency  is  publishing  a 
final  rule  so  that  additional  conditions 
may  now  begin  to  be  considered. 

4.  One  comment  contended  that  the 
proposed  procedures  would  establish  a 
nontariff  trade  barrier  in  violation  of  the 
General  Agreement  on  Tariffs  and  Trade 
(GATT).  The  comment  stated  that  the 
proposal  differentiates  between  a 
cosmetic-drug  sold  in  the  United  States 
prior  to  1972.  which  is  eligible  for 
inclusion  in  the  OTC  diug  review 
without  any  further  information,  and  a 
cosmetic-drug  sold  outside  the  United 
States  prior  to  1972.  which  would  be 
eligjUe  only  after  submitting  a 
comprehensive  TEA.  The  comment 
added  that  the  proposal  also 
discriminates  against  foreign  products 
by  prohibiting  marketing  until 
publication  of  a  final  monograph,  while 
U.S.  products  may  generally  be 


marketed  after  publication  of  a  tentative 
final  monograph  (TFM). 

The  issue  oi  a  trade  barrier  in 
violation  of  GATT  was  also  raised  in  the 
comments  on  the  ANPRM  and  was 
discussed  in  comment  11  of  section  in.B 
of  the  proposed  rule  (64  FR  71062  at 
71072).  The  agency  does  not  believe  that 
any  provisions  of  this  final  rule  would 
violate  GATT  (which  is  now  one  of  the 
multilateral  agreements  annexed  to  the 
agreement  establishing  the  World  Trade 
Organization).  Among  other  reasons, 
foreign-manufactured  products 
marketed  in  the  United  States  prior  to 
1972  are  treated  the  same  as  domestic 
manufactured  products  marketed  in  the 
United  States  prior  to  1972.  Similarly, 
both  foreign  and  domestic  manufactured 
products  marketed  in  the  United  States 
after  1972  under  NDAs  wovdd  be 
eligible  for  consideration  in  the  OTC 
drug  review  after  submission  of  the 
same  TEAs  demonstrating  that  the  same 
material  time  and  extent  criteria  have 
been  met.  Foreign  manufactured 
products  previously  marketed  only  in 
foreign  countries  would  also  be  eligible 
for  consideration  in  the  OTC  drug 
review  after  submission  of  TEAs  that 
show  these  same  material  time  and 
extent  criteria  have  been  met.  Under 
this  nde,  drugs  produced  in  the  Uiuted 
States  and  those  produced  abroad 
would  be  treated  the  same  way,  and 
both  would  be  required  to  comply  with 
U.S.  labeling  and  manufocturing 
requirements  as  a  condition  of 
marketing  in  the  United  States. 

Interim  marketing  is  discussed  in 
comment  21  of  section  m.D  of  this 
document.  Under  §  330.14(h),  products 
previously  marketed  only  in  foreign 
coimtries  that  are  included  in  a  tentative 
final  monograph  may  also,  if 
appropriate,  be  marketed  in  the  United 
States  before  completion  of  the  final 
monograph. 

The  provisions  of  this  final  rule  serve 
to  promote  and  protect  human  health 
and  safety  and  do  not  create  trade 
barriers. 

5.  One  comment  noted  that  imder  the 
proposal  a  condition  is  not  eligible  for 
OTC  drug  monograph  status  if 
marketing  in  the  United  States  is  limited 
to  prescription  drug  use  only  and 
requested  the  agency  to  expand  the 
criteria  for  monograph  status  to  include 
drugs  marketed  by  prescription  in  the 
United  States.  The  comment  contended 
that  FDA  may  determine  drugs  to  be 
eligible  as  GRAS/E  for  an  OTC  drug 
monograph  on  the  basis  of  various  types 
of  evidence,  including  "significant 
human  experience  during  marketing." 
The  comment  contended  that  if 
adequate  adverse  event  information  is 
available  for  foreign  OTC  drugs  that 


remain  prescription  drugs  in  the  United 
States,  FDA  should  allow  consideration 
of  these  active  ingredients  for  possible 
inclusion  in  an  OTC  drug  monograph. 
The  comment  added  that  certain 
prescription  conditions  were  considered 
for  and  added  to  the  OTC  drug 
monographs  dining  the  original  OTC 
drug  review  (drugs  marketed  prior  to 
1972).  Another  comment  considered  the 
proposal  narrow  and  restrictive  because 
a  drug  sold  OTC  in  some  foreign 
coimtries  would  be  ineligible  for 
monograph  status  if  it  is  marketed  by 
prescription  in  the  United  States. 

The  agency  agreed  with  the  conunents 
and  believes  there  was  an  inconsistency 
with  the  criteria  proposed  in 
§  330.14(b).  Under  the  proposed  criteria, 
a  condition  marketed  OTC  in  one  or 
more  foreign  coimtries  that  is  limited  to 
prescription  use  in  other  foreign 
countries  would  be  considered  for 
eligibility  in  the  OTC  drug  monograph 
system.  However,  a  condition  marketed 
OTC  in  one  or  more  foreign  coimtries 
that  is  limited  to  prescription  drug  use 
in  the  United  States  would  not  be 
considered  for  eligibility.  The  agency 
has  decided  to  address  this 
inconsistency  by  removing  the  criterion 
in  proposed  §  330.14(b)(2)  to  allow 
conditions  marketed  OTC  in  foreign 
countries  that  are  limited  to  prescription 
drug  use  in  the  United  States  to  be 
considered  for  eligibility  in  the  OTC 
drug  monograph  system.  If  such  a 
condition  is  found  to  be  eligible,  the 
sponsor  must  then  provide  the 
necessary  information,  which  would 
include  the  U.S.  prescription  marketing 
experience,  as  part  of  the  safety  and 
effectiveness  submission  to  establish 
that  the  condition  is  appropriate  for 
OTC  status  in  the  United  States  and  that 
it  can  be  marketed  as  GRAS/E  under  the 
OTC  drug  monograph  system.  The 
agency  believes  that  it  can  adequately 
address  in  its  monograph  review  the 
issues  associated  with  a  product's 
prescription  use  in  the  United  States, 
and  the  appropriateness  of  switching 
the  product  to  OTC  use. 

6.  One  comment  contended  that  there 
is  no  need  for  FDA  to  make  a  material 
time/extent  determination  wholly 
separate  from  its  consideration  of  safety 
and  effectiveness. 

The  agency  discussed  this  subject  in 
comment  13  of  section  III.C  of  the 
proposed  rule  (64  FR  71062  at  71073) 
and  provided  three  reasons  for  the  two- 
step  review  approach.  The  comment  did 
not  provide  any  reasoning  to  support 
rejecting  this  approach,  and  the  agency 
concludes  that  separate  evaluations  of 
material  time/extent  and  safety/ 
effectiveness  are  the  most  efficient  way 
to  evaluate  these  additional  conditions 
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for  inclusion  in  an  OTC  drug 
monograph. 

B.  Comments  on  Criteria  for  Time  and 
Extent  of  Marketing 

7.  One  comment  contended  that  the 
TEA  filing  reflects  a  misunderstanding 
that  sponsors  must  show  both  material 
time  and  material  extent.  The  comment 
stated  that  a  product  is  legally  required 
to  satisfy  the  requirement  of  "to  a 
material  extent"  or  "for  a  material 
time,"  which  was  intended  to  satisfy  the 
requirement  that  a  drug  be  used  for 
sufficient  time  or  have  wide  enough 
distribution  for  discovery  of  any  adverse 
experiences. 

The  agency  discussed  this  subject  in 
comment  8  of  section  III.A  of  the 
proposed  rule  (64  FR  71062  at  71069  to 
71070).  The  agency  explained  there  why 
a  condition  that  is  considered  "not  a 
new  drug"  must  satisfy  both  the 
material  extent  and  the  material  time 
criteria  in  section  201(p)(2)  of  the  act. 
The  comment  did  not  provide  any 
information  to  change  the  agency's 
position. 

8.  One  comment  agreed  with  most  of 
the  proposed  time  and  extent  criteria, 
but  contended  that  specific  data  on  the 
number  of  dosage  units  sold  in  each 
country  (number  of  units  sold  by 
package  sizes,  number  of  doses  per 
package  based  on  labeled  directions  for 
use)  is  difficult  to  compile, 
unnecessarily  detailed  for  evaluating 
time  and  extent  of  marketing,  and 
unlikely  to  be  maintained  by  industry 
with  the  degree  of  specificity  proposed 
in  the  rule.  The  comment  concluded 
that  specific  marketing  information 
related  to  dosage  units  should  be 
required  only  to  the  extent  it  is 
reasonably  capable  of  being  compiled.  A 
second  comment  stated  that  there 
should  be  no  numerical  floor  for  the 
number  of  units  that  must  have  been 
marketed.  Another  comment  stated  that 
the  number  of  dosage  units  sold  should 
be  replaced  by  the  total  quantity  of 
product  sold,  with  an  extrapolation  to 
the  number  of  consumer  units  based  on 
average  package  size. 

The  agency  nas  reconsidered  how 
information  should  be  provided  on  the 
number  of  dosage  units  sold.  The 
agency's  primary  concern  is 
determining  consumer  exposure  to  the  . 
condition.  The  agency  has  determined 
that  the  number  of  units  sold  by  package 
sizes  (e.g.,  24  tablets,  120  milliliters 
(mL))  and  the  number  of  doses  per 
package  based  on  the  labeled  directions 
for  use  may  not  be  necessary  to 
determine  a  condition's  extent  of 
marketing  and  is  removing  these 
requirements  from  proposed 
§  330.14(c)(2)(ii).  Instead,  the  agency  is 


only  requiring  a  list  of  the  various 
package  sizes  for  each  dosage  form  in 
which  the  condition  is  marketed  OTC 
along  with  an  estimate  of  the  minimum 
number  of  potential  consumer 
exposures  to  the  condition  using  one  of 
the  following  calculations:  (1)  Divide 
the  total  number  of  dosage  units  sold  by 
the  number  of  dosage  units  in  the  largest 
package  size  marketed,  or  (2)  divide  the 
total  weight  of  the  active  ingredient  sold 
by  the  total  weight  of  the  active 
ingredient  in  the  largest  package  size 
marketed.  Information  on  package  size 
should  be  readily  available  from 
marketers  of  the  product,  if  other  than 
the  sponsor,  or  other  marketing  sources 
(e.g.,  wholesalers)  and  will  allow  the 
sponsor  to  estimate  the  minimum 
number  of  potential  consumer 
exposures  to  the  condition.  In  addition, 
to  ensure  that  consumer  exposure  is 
adequate  for  any  one  dosage  form,  the 
agency  is  changing  the  proposed 
criterion  in  §  330.14(c)(2)(ii)  to  state 
"The  total  number  of  dosage  units  sold 
for  each  dosage  form  of  the  condition." 
One  comment's  request  for  replacing  " 
the  number  of  dosage  units  sold"  with 
"total  quantity  of  product  sold"  is 
discussed  in  comment  11  of  section  III.B 
of  this  document.  The  agency  agrees 
that  there  should  be  no  numerical  floor 
for  the  number  of  dosage  units  that  must 
be  marketed  and  is  not  including  such 
criteria  in  this  final  rule. 

9.  One  comment  requested  the  agency 
to  reconsider  its  requirement  for 
information  regarding  geographical  and 
cultural  differences  (e.g.,  race,  gender, 
ethnicity)  between  the  countries  where 
the  product  has  been  marketed  and  the 
U.S.  population.  The  comment 
contended  that  this  information  is 
difficult  to  obtain,  subjective  in  nature, 
and  subject  to  inconsistent  evaluation. 
The  comment  maintained  that  specific 
marketing  information  related  to 
geographic  and  cultural  distinctions 
should  be  required  only  to  the  extent  it 
is  reasonably  capable  of  being  compiled. 
The  comment  requested  that  FDA 
require  this  information  only  in  those 
situations  where  it  is  aware  of  specific 
cultural  and/or  geographical  differences 
that  would  be  relevant  to  the  review 
process.  Another  conunent  stated  that  it 
should  be  possible  to  refer  to  large 
geographical  areas  (e.g.,  the  population 
of  the  European  Union)  to  support 
sufficient  variability  in  terms  of  culture 
and  gender  to  show  adequate 
popidation  exposure. 

The  agency  discussed  the  need  for 
marketing  exposure  data  in  comment  11 
of  section  III.B  of  the  proposed  rule  (64 
FR  71062  at  71071  to  71072).  Because  of 
the  potential  breadth  of  this 
requirement,  the  agency  is  modifying 


the  criteria  in -proposed 
§  330.14(c)(2)(iii)  to  require,  as  a  means 
of  determining  marketing  exposm«. 
information  on  the  population 
demographics  (percentages  of  various 
racial/ethnic  groups)  for  each  country 
where  the  condition  has  been  marketed 
and  the  source(s)  from  which  this 
information  has  been  compiled. 
Examples  of  sources  for  this  information 
include  the  following  Internet  sites: 
http://www.cia.gov/cia/publications/ 
factbook/index.html,  and  http:// 
www.state.gov/www/background 
/index.html.  The  national  statistical 
office  for  the  individual  country  also 
may  provide  relevant  information.  The 
agency  believes  this  information  will 
not  be  difficult  to  obtain  or  subjective  in 
nature,  and  that  it  can  be  evaluated 
consistently.  Although  sponsors  may 
use  the  categories  and  definitions  in  the 
Office  of  Management  and  Budget's 
Federal  Register  notice,  entitled 
"Revisions  to  the  Standards  for  the 
Classification  of  Federal  Data  on  Race 
and  Ethnicity,"  when  describing  the 
population  demographics  of  each 
country,  the  agency  is  removing  the 
reference  to  this  document  from 
§  330.14(c)(2)(iii)  because  other 
countries  may  not  use  all  of  these 
categories  and  definitions. 

10.  One  comment  requested  that  use 
pattern  information  (e.g.,  how  often  and 
how  long  the  ingredient  is  to  be  used 
according  to  its  labeling)  (proposed 
§  330.14(c)(2)(iv))  be  included  as  part  of 
the  safety  evaluation  rather  than  as  part 
of  the  time  and  extent  information.  The 
comment  stated  that  such  information 
involves  an  evaluation  of  historical 
labeling  and  appears  to  be  related  to 
safety;  thus,  it  is  more  appropriate  in  the 
safety  submission  rather  than  in  the 

TEA. 

The  agency  discussed  the  need  for 
providing  use  pattern  information  as 
part  of  the  TEA  in  comment  7  of  section 
III.A  of  the  proposed  rule  (64  FR  71062 
at  71069).  The  agency  stated  that  this 
information  was  needed  at  that  stage  of 
the  condition's  review  to  determine  if  a 
product's  use  is  different  in  other 
countries  than  it  would  be  in  the  United 
States.  However,  the  agency  i$ 
modifying  the  criterion  in  proposed 
§330.14{c){2)(iv)  to  require  use  pattern 
information  only  when  the  use  pattern 
varies  between  countries  or  when  it  has 
changed  over  time  in  one  or  more 
countries.  The  agency  agrees  that  use 
pattern  information  is  also  related  to  the 
condition's  safety,  and  also  may 
consider  it  in  the  safety  evaluation. 

11.  Two  suppliers  of  active 
ingredients  expressed  concern  about 
being  able  to  provide  accurate 
information  on  how  their  ingredients 
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are  marketed  in  final  form,  the  number 
of  final  product  units  sold,  and  the 
labeling  or  adverse  event  reports 
relevant  to  finished  products.  One 
supplier  stated  that  it  could  provide 
information  about  the  countries  in 
which  the  active  ingredients  are  sold 
and  the  quantities  sold  for  OTC  use,  but 
that  customers  would  be  unlikely  to 
provide  their  sales  data.  The  comments 
asked  FDA  to  accept  sales  and  related 
information  firom  active  ingredient 
manufacturers  as  evidence  of  material 
time  and  material  extent. 

The  agency  has  reconsidered  the 
information  requirements  for  a  TEA.  In 
addition  to  the  revised  requirements 
discussed  in  response  to  other 
comments,  sponsors  of  TEAs  who  are 
manufactiuers  or  suppliers  of  OTC 
active  ingredients  may  provide  dosage 
unit  information  as  total  weight  of 
active  ingredient  sold  (cumulative  total 
for  the  specific  condition  being 
considered)  for  each  country  in  which 
the  condition  is  marketed.  This  revision 
to  §  330.14(c){2){ii)  provides  active 
ingredient  manufacturers  a  mechanism 
to  provide  pertinent  sales  data.  The 
agency  has  also  reduced  the  amount  of 
labeling  information  that  must  be 
provided  (see  comment  14  of  section 
III.B  of  this  document).  The  agency 
discussed  the  availability  of  M)E 
information  in  the  proposal  (64  FR 
71062  at  71070  to  71071)  and  the 
comment  did  not  provide  any  basis  to 
support  changing  this  requirement. 
12.  One  comment  agreed  with  the 
importance  of  the  objectives  of  the  data 
requested  in  proposed  §  330.14(c)(2), 
i.e.,  that  detailed  information  from  a 
number  of  countries  addresses  some  of 
the  ethnic,  cultural,  and  racial  variances 
that  may  exist  among  useis  in  foreign 
markets  and  the  relevance  of  this 
information  to  potential  use  of  the 
product  in  the  United  States.  However, 
the  comment  considered  it  btudensome 
to  provide  this  information  from  all 
coimtries  if  the  product  is  marketed  in 
a  large  number  of  foreign  coimtries.  The 
comment  suggested  an  alternate  TEA 
requirement  for  products  that  have  5 
years  or  more  of  continuous  marketing 
in  50  or  more  coiuitries  and  marketing 
for  20  years  or  more  in  one  of  the  "Tier 
1"  countries  for  piuposes  of  the  export 
provisions  of  section  802(b)(1)(A)  of  the 
act  (21  U.S.C.  382).  These  countries 
include  Australia,  Canada,  Israel,  Japan, 
New  Zealand,  Switzerland.  South 
Africa,  and'the  European  Union  (EU)  or 
a  coxmtry  in  the  Eiuopean  Economic 
Area  (the  countries  in  the  EU  and  the 
European  Free  Trade  Association). 

The  comments  suggested  that 
sponsors  meeting  the  threshold  criteria 
would  be  permitted  to  select,  after 


consultation  with  FDA,  six  countries 
that  represent  both  significant  markets 
for  the  product  and  cultural  diversity. 
The  sponsor  would  then  complete  the 
TEA  with  information  applicable  to  the 
six  countries  or,  with  FDA's  agreement, 
obtain  information  by  contacting  public 
health  officials  and  otherwise  soliciting 
information  on  the  type  of  marketing, 
patterns  and  conditions  of  use,  and 
adverse  drug  experiences  from  product 
users  in  each  selected  country.  The 
comment  concluded  that  this  approach 
should  provide  the  necessary 
information  for  FDA  to  make  its 
evaluation  and  provide  sponsors  the 
opportunity  to  considt  with  the  agency 
to  develop  reasonable  means  to  collect 
the  information  needed  to  assiu«  FDA  of 
the  suitability  of  foreign-marketed 
conditions.  Another  comment  stated 
that  the  information  requested  in 
proposed  §  330.14(c)(1),  (c)(2)(ii). 
(c)(2)(iv),  and  (c)(3)  is  very  difficult,  if 
not  impossible,  for  a  manufacturer  of 
the  raw  material  to  provide  because 
only  the  manufactiners  of  finished 
products  would  be  able  to  provide  this 
information.  The  comment 
recommended  that  for  classes  of  OTC 
drugs  for  which  there  are  only 
qualitative  instructions  for  use,  such  as 
for  sunscreen  and  antidandruff 
products,  the  basic  information  required 
would  be  based  on  the  niunber  of 
kilograms  of  the  active  ingredient  sold 
per  year  and  per  country  for  this 
intended  drug  use.  In  addition,  the 
regulatory  status  of  the  ingredient  in 
those  countries  that  have  specific 
legislation  controlling  the  usage  of  the 
ingredient,  and  the  maximum  amount  of 
the  substance  allowed  to  be  marketed, 
would  be  provided.  The  comment 
recommended  revisions  to 
§  330.14(c)(1),  (c)(2)(ii).  (c)(2)(iv).  and 
(c)(3)  and  the  following  new 
§  330.14(c)(2)(vi)  to  allow  certain 
products  to  comply  with  proposed 
§  330.14(c)(2)(ii): 

For  sunscreen  and  antidandruff  OTC 
drugs  in  which  there  are  no  quantitative 
dosage  instructions  for  the  use  of  the 
products  in  the  final  monographs,  list 
all  countries  that  the  drug  is  approved 
for  use,  what  maximiun  concentrations 
are  allowed,  any  restrictions  on  usage 
that  are  enforced,  the  number  of 
kilograms  sold  per  country  (per  year  and 
ciunulative),  what  known  adverse 
effects  have  been  reported  and  list  the 
other  drugs  in  the  same  OTC  category 
that  it  has  been  combined  with.  This 
data  to  be  supplied  in  tabulated  form. 

The  comment  further  suggested  that 
these  modifications  be  limited  to  OTC 
sunscreen  drugs  that  are  permitted  for 
use  in  annex  VII  of  the  EU  Cosmetics 
Directive  and  the  OTC  antidandruff 


drugs  that  are  regulated  as  preservation 
materials  in  annex  VI,  or  are  for 
restricted  use  as  indicated  in  annex  in 
of  the  EU  Cosmetics  Directive  for  this 
purpose.  The  comment  concluded  that 
this  approach  should  assure  FDA  that 
the  active  ingredients  in  these  two 
classes  have  had  a  pedigree  of  peer 
review  and/or  a  history  of  long  usage  in 
the  EU.  Another  comment  strongly 
supported  annex  VII  of  the  EU 
Cosmetics  Directive  to  demonstrate  the 
safety  and  effectiveness  of  four 
simscreen  agents  marketed  in  Europe. 

Another  comment  contended  that  it 
should  not  be  necessary  to  submit  a 
TEA  for  an  ingredient  that  has  been  sold 
in  the  United  States  [under  an  NDA]  for 
a  material  time  and  extent,  e.g., 
including  ibuprofen  in  the  internal 
analgesic  monograph.  The  comment 
added  that  under  the  proposal  the  only 
information  exempted  is  labeling  from 
every  coimtry. 

The  agency  agrees  with  the  first 
comment  that  it  may  not  be  necessary  to 
provide  detailed  information  from  each 
coimtry  in  which  a  condition  is 
marketed  if  the  condition  has  extensive 
marketing  in  a  large  number  of  foreign 
countries.  The  agency  is  providing  an 
alternate  TEA  requirement  if  a  condition 
has  been  marketed  OTC  in  five  or  more 
countries  with  a  minimum  of  5 
continuous  years  of  marketing  in  at  least 
one  coimtry.  Sponsors  who  have  this 
extensive  marketing  experience  for  a 
condition  should  select  at  least  five  of 
these  countries  from  which  to  submit 
information  in  accord  with 
§  330.14(c)(2)(i)  through  (c)(2)(iv). 
Countries  that  are  selected  must  include 
the  country  with  a  minimum  of  5 
continuous  years  of  OTC  marketing, 
countries  that  have  the  longest  duration 
of  marketii^,  and  countries  having  the 
most  support  for  extent  of  marketing, 
i.e.,  a  large  volume  of  sales  with  cultural 
diversity  among  users  of  the  product.  If 
the  condition  meets  these  criteria  in 
countries  listed  in  section  802(b)(1)(A)  of 
the  act,  some  of  these  countries  should 
be  included  among  the  five  selected. 
Sponsors  should  provide  information 
ftom  more  than  five  countries  if  they 
believe  that  it  is  needed  to  support 
eligibility.  Sponsors  shoidd  explain  the 
basis  for  the  countries  selected  in  the 
TEA.  This  alternate  TEA  requirement 
appears  in  §  330.14(c)(4)  of  this  final 
rule. 

Even  though  sunscreen  and 
antidandruff  products  are  regulated 
differendy  by  the  EU,  both  are 
considered  OTC  drugs  in  the  United 
States  and  are  so  regulated  as  part  of  the 
OTC  drug  monograph  system.  The 
agency  recognizes  that  it  may  be 
difficult  for  manufacturers  of  the  raw 
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material  to  obtain  some  of  the 
information  on  finished  products. 
Therefore,  the  agency  is  not  requiring 
raw  material  manufacturers  to  provide 
the  number  of  dosage  units  sold  in  each 
country  (see  comment  11  of  section  m.B 
of  this  document).  The  total  weight  of 
active  ingredient  sold  per  country 
(cumulative)  for  the  intended  use  of  the 
condition  will  be  adequate,  and  the 
agency  has  revised  proposed 
§  330.14(c)(2){ii)  accordingly  in  this 
final  rule.  The  other  required 
information  in  the  comment's  proposed 
§  330.14(c)(2)(vi)  is  already  included  in 
other  parts  of  the  regulation.  Therefore, 
the  agency  sees  no  need  to  adopt  new 
§330.14(c)(2)(vi). 

The  agency  concludes  that  it  is  still 
necessary  to  submit  a  TEA  for  an 
ingredient  already  marketed  OTC  in  the 
United  States  under  an  NDA  because 
the  agency  needs  to  evaluate  if  the 
condition  has  been  marketed  to  a 
material  extent  and  for  a  material  time 
whether  die  OTC  mariceting  was  in  the 
United  States  or  elsewhere.  In  the 
proposal  (64  FR  71062  at  71081),  the 
agency  stated  that  information  on 
marketing  exposure  (proposed 
§  330.14(c)(2)(iii))  and  the  length  of  time 
the  condition  has  been  marketed  in  each 
country  accompanied  by  all  labeling 
used  during  the  marketkig  period 
(proposed  §  330.14(c)(3))  need  not  be 
provided  for  OTC  drugs  that  have  been 
mariceted  for  more  than  5  years  in  the 
United  States  undor  an  NDA.  In  this 
final  rule,  the  agency  is  removing  the 
requirements  to  submit  certain 
information  if  the  condition  has  more 
than  5  years  mariieting  in  the  United 
States  under  an  NDA  including:  (1)  How 
the  condition  has  been  mariwted 
(§  330.14(c)(2)(i)),  (2)  a  description  of 
each  country's  system  for  identifying 
ADEs  (S  330.14(c)(2)(v)),  and  (3)  aU 
countries  where  the  condition  is 
marketed  only  as  a  prescription  drug 
(§  330.14(c)(5)).  The  agency  is  not 
requiring  this  information  because  the 
infonnation  needed  to  satisfy  these 
requirements  is  obtainable  from  the 

NDA. 

13.  One  comment  urged  that  there  not 
be  a  rigid  and  inflexible  5-year 
marketing  requirement  to  determine 
material  time  prior  to  considering 
monograph  status  for  an  OTC  drug 
active  ingredient. 

The  agency  discussed  this  subject  in 
comment  6  of  section  in.A  of  the 
proposed  rule  (64  FR  71062  at  71069). 
The  agency  noted  there  that  in  response 
to  the  ANPRM  a  number  of  comments 
^reed  with  the  proposed  5-year 
mininiiim  requirement  to  satisfy 
marketing  for  a  material  time.  The 
agency  considers  a  minimum  of  5  years 


of  OTC  marketing  experience  a 
necessary  duration  of  time  to  detect 
infrequent  but  serious  ADEs  that  are 
occurring  and,  thus,  provide  an 
appropriate  margin  of  safety.  The 
comment  did  not  provide  any 
information  to  change  the  agency's 
position.  However,  the  agency  is 
modifying  the  eligibility  criteria  in 
proposed  §  330.14(b)(3)  (new 
§  330.14(b)(2))  by  deleting  the  word 
"countries"  to  clarify  that  the  minimum 
requirement  is  5  continuous  years  of 
marketing  in  the  same  country. 
Although  the  agency  recognizes  that 
some  conditions  may  be  able  to 
demonstrate  marketing  to  a  material 
extent  from  marketing  in  only  one 
country,  some  conditions  may  not  be 
able  to  do  so.  Therefore,  the  agency  is 
adding  the  following  sentence  to  the 
critwia  in  new  section  §  330.14(b)(2): 
"Depending  on  the  condition's  extent  of 
marketing  in  only  one  country  with  5 
continuous  years  of  marketing, 
marketing  in  more  than  one  country 
may  be  necessary." 

14.  Two  comments  contended  that 
marketing  history  (proposed 
§  330.14(c)(3))  will  be  difficult  to  obtain 
and  requested  the  agency  to  limit 
information  to  a  review  of  time  and 
extent  of  marketing.  One  comment 
requested  that  specific  marketing 
information  related  to  historical  product 
labeling  be  required  only  to  the  extent 
it  is  reasonably  capable  of  being 
compiled. 

The  agency  has  reassessed  the 
historic^  labeling  requirements  in 
proposed  §  330.14(c)(3)  and  determined 
that  the  requirements  can  be  modified. 
Because  additional  warning  and 
direction  information  is  most  likely 
'  added  over  time  rather  than  removed, 
the  agency  believes  that  a  condition's 
current  labeling  will  provide  the 
appropriate,  needed  information. 
Therefore,  the  agency  is  revising 
proposed  §  330.14(cK3)  to  require  that 
sponsors  submit  a  statement  of  how 
long  the  condition  has  been  marketed  in 
ea(£  country  and  how  long  the  current 
product  labeling  has  been  in  use.  In 
addition  to  providing  a  copy  of  the 
current  product  labeling,  the  sponsor 
should  state  whether  that  labeling  has  or 
has  not  been  authorized,  accepted,  or 
approved  by  a  regulatory  body  in  each 
country  where  the  condition  is 
marketed. 

C.  Comments  on  Administmtive 
Procedures    • 

15.  Two  comments  stated  that 
timeframes  should  be  established  for 
publication  of  proposed  and  final  rules. 
Based  on  considerable  delays  in  the 
rulemaking  process,  the  comments 


believed  that  the  delay  between 
publication  of  a  proposed  and  final  rule 
will  not  be  minimal.  Two  comments 
urged  the  agency  to  institute  specific 
timeframes  for  review  of  TEAs  (one 
comment  recommended  90  days)  and 
safety  and  effectiveness  submissions. 
The  comments  stated  that  the  OTC  drug 
review  was  implemented  in  1972,  and 
has  yet  to  be  completed  and  that  some 
foreign  ingredient  petitions  have 
languished  before  the  agency  for  years. 
One  comment  expressed  concern  that 
submissions  would  continue  to  languish  ' 
without  specific  review  timeframes.  The 
comment  cited  the  agency's  rationale  in 
the  proposed  rule  for  not  including 
review  timeframes.  The  comment 
argued  that  it  is  the  applicant's 
responsibility  to  ensure  that 
submissions  are  prepared  adequately 
and  that  it  is  unlikely  that  the  agency 
will  be  overrun  with  applications  upon 
implementation  of  the  final  rule.  The 
comment  stated  that  review  timoframes 
would  be  in  keeping  with  the  goal  of  the 
Food  and  Drug  Administration 
Modernization  Act  (FDAMA)  to 
improve  the  efficiency  of  applicati(xi 
review  and  that  the  agency  has  a  public 
health  obligation  to  ensure  that 
applications  are  reviewed  in  a  timely 
manner.  The  comments  concluded  that 
it  is  critical  that  timeframes  be 
established  if  the  agency^does  not 
permit  interim  marketing. 

The  agency  agrees  that  TEAs  and 
safety'and  effiectiveness  submissions 
should  be  reviewed  in  a  timely  manner 
consistent  with  the  goal  of  improved 
efficiency.  The  Division  of  OTC  Drug 
Products  will  be  responsible  for 
evaluating  all  TEAs  and  overseeing  the 
progress  of  safety  and  effectiveness 
reviews.  As  differences  will  invariably 
occur  in  the  quantity  and  quality  of  the 
TEA  and  GRAS/E  submissions  received, 
it  is  not  possible  to  set  exact  timeframes 
for  completing  these  reviews.  The    - 
Division  will  strive  to  complete  TEA 
evaluations  within  90  to  180  days  of 
receipt  and  will  implement  procedures 
to  ensure  that  agency  resources  are  used 
appropriately  and  result  in  timely  action 
on  safety  and  effectiveness  submissions. 
The  Division  will  contact  the  sponsor 
within  180  days  about  the  status  of  its 
request. 

The  anticipated  workload  for 
reviewing  these  additional  conditions  is 
difficult  to  predict.  The  agency 
estimated  in  the  proposal  (64  FR  71062 
at  71078  to  71079)  and  in  this  final  rule 
that  the  number  of  TEAs  submitted 
annually  would  be  50,  with  30 
approved,  and  with  3  subsequent  safety 
and  effectiveness  submissions  for  each 
approved  TEA.  The  agency  received 
only  one  comment  on  these  estimates  to 
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help  with  its  workload  projections.  That 
comment  stated  that  it  is  unlikely  that 
the  agency  will  be  overrun  with 
applications  upon  implementation  of 
the  final  rule.  The  agency  notes  that 
another  comment  from  a  foreign 
industry  association  representing  the 
cosmetics,  toiletries,  perfumes,  and 
detergent  industry  stated  that  it 
represented  350  member  companies 
who  produce  cosmetic  products  for 
markets  all  over  the  world  and  that  it 
has  been  waiting  for  this  new  process 
for  a  long  time  (Ref.  1).  If  a  number  of 
this  association's  members  sponsor 
TEAs,  the  agency's  workload  estimates 
could  be  low.  The  agency  predicts  that 
as  it  gains  experience  with  evaluating 
the  foreign  data,  the  speed  of  its  reviews 
should  increase.  While  the  agency  is 
currently  imable  to  project  the 
timeframe  it  will  take  to  publish 
proposed  rules,  it  anticipates  that  the 
time  between  proposed  and  final  rules 
should  be  short,  in  many  cases  because 
the  proposed  action  will  be  to  add 
another  ingredient  to  an  already  existing 
monograph  for  which  the  basic  OTC 
labeling  for  the  product  is  already 
established.  When  a  new  monograph 
and  OTC  drug  product  labeling  is 
initially  established,  the  agency 
anticipates  that  the  timeframe  between 
proposed  and  final  rules  may  be 
somewhat  longer. 

16.  One  CQmment  offered  suggestions 
for  streamlining  the  review  process  for 
TEAs  and  safety  and  effectiveness' 
submissions.  For  TEAs,  the  comment 
suggested  that  the  agency  publish  a 
guidance  dociunent  to  help  ensiue  that 
the  content  and  format  of  applications 
are  submitted  in  a  imiform  matter.  The 
comment  stated  that  the  agency  could 
then  use  the  refuse-to-file  concept  for 
applications  that  do  not  meet  the  basic 
requirements.  For  safety  and 
e^ctiveness  submissions,  the  comment 
fully  supported  voluntary  use  of 
accredited  outside  organizations  or 
individuals,  such  as  a  third-party  review 
program  developed  by  the  European 
Sunscreen  Manufacturers  Association 
(Ref.  2)  or  FDA's  medical  devices  pilot 
program  for  third-party  review  of 
selected  premarket  notifications  .  The 
comment  believed  that  the  agency  could 
implement  such  a  program  under  the 
auUiority  of  FDAMA.  Another  comment 
also  strongly  supported  third  party 
review  to  reduce  review  time. 

The  agency  may  publish  a  guidance 
document  to  assist  manufacturers  to 
organize  TEAs  in  a  uniform  manner. 
However,  the  agency  did  not  want  to 
delay  publication  of  this  final  rule  while 
developing  that  guidance  document.  In 
the  meantime,  sponsors  should  organize 
their  TEA  in  the  sequence  in  which 


information  is  listed  in  §  330.14(c).  The 
agency  will  not  use  a  "refuse-to-file" 
concept  (a  threshold  determination)  for 
TEAs  that  do  not  meet  the  basic 
requirements.  The  agency  will  do  a 
substantive  review  of  all  TEAs,  and  any 
TEA  that  does  not  contain  the  required 
information  will  result  in  the  condition 
being  found  not  eligible  for 
consideration. 

The  agency  used  a  third  party  review 
system  (advisory  review  panels)  for  the 
original  OTC  drug  review  and  states  that 
it  may  use  an  advisory  review  panel  in 
§  330.14(g)  of  the  new  procedures. 
When  a  third-party  reviews  the  safety 
and  effectiveness  data,  the  agency  stUl 
needs  to  do  its  own  independent 
evaluation  of  the  data.  Therefore,  in  the 
new  procedures  in  §  330.14(g),  the 
agency  states  that  it  may  evaluate  the 
data  in  conjunction  with  the  advisory 
review  panel  or  on  its  own  without 
using  an  advisory  review  panel.  Both  of 
these  procedures  are  intended  to  reduce 
the  overall  review  time.  Based  on  the 
number  of  conditions  submitted  for 
review,  the  agency  may  consider  other 
alternatives,  as  necessary,  to  review 
submissions  in  a  timely  manner. 

17.  Two  comments  requested 
confirmation  that  the  agency  would 
maintain  the  confidentiality  of  ineligible 
TEAs.  One  comment  recommended  that 
this  information  be  returned  to  the 
applicant.  The  comments  also  requested 
confirmation  that  sales  data  identified 
by  the  company  in  an  eligible  TEA  as 
trade  secret  or  confidential  would 
remain  confidential  imder  18  U.S.C. 
1905,  5  U.S.C.  552(b),  or  section  301(j} 
of  the  act  (21  U.S.C.  331(j)).  One 
comment  stated  that  it  is  unclear 
whether  the  agency  intends  to  notify  the 
applicant  if  it  does  not  agree  with  the 
request  for  confidential  treatment.  The 
comment  requested  that  the  agency 
clarify  that  it  will  give  notice,  consistent 
with  5  U.S.C.  552(b),  so  that  applicants 
can  determine  whether  to  withdraw  the 
information. 

The  procediues  related  to  the 
confidentiality  of  a  TEA  are  in 
§  330.14(d).  FDA  processes  a  TEA  as 
confidential  until  a  decision  is  made  on 
the  eligibility  of  the  submitted  condition 
for  consideration  in  the  OTC  drug 
monograph  system.  If  the  condition  is 
not  foimd  eligible,  the  agency  will  not 
place  the  TEA  on  public  display.  Only 
a  letter  from  the  agency  to  the  applicant, 
stating  why  the  condition  was  not  foimd 
acceptable,  will  be  placed  on  public 
display  in  the  Dockets  Management 
Branch.  However,  the  agency  cannot 
return  the  TEA  to  the  applicant,  but 
must  retain  it  as  the  data  upon  which 
the  agency  made  its  decision. 


If  the  condition  is  found  eligible,  the 
agency  will  place  the  TEA  on  public 
display  after  deletion  of  any  information 
deemed  confidential  imder  18  U.S.C. 
1905,  5  U.S.C.  552(b),  or  21  U.S.C. 
331()).  This  is  similar  to  the  process 
used  for  submissions  to  the  advisory 
review  panels  under  §  330.10(a)(2)  of 
the  OTC  drug  review  administrative 
procedures.  Under  those  procedures, 
when  the  agency  published  a  panel's 
report  (ANPRM)  in  the  Federal  Register, 
it  stated  in  the  notice  that  all  of  the 
information  that  had  been  submitted  to 
the  panel  would  be  put  on  public 
display  30  days  after  the  date  of 
publication  except  to  the  extent  that  the 
person  submitting  it  demonstrates  that  it 
falls  within  the  confidentiality 
provisions  of  18  U.S.C.  1905  or  21 
U.S.C.  331(j).  (Section  330.10(a)(2)  has 
been  updated  to  also  include  5  U.S.C. 
552(b).)  None  of  the  information 
submitted  to  the  panels  was  specifically 
designated  as  confidential.  Requests  for 
confidentiality  were  to  be  submitted  to 
the  agency  during  that  30-day  period  for 
the  agency  to  ev^uate  before  placing  the 
submissions  on  public  display.  Under 
the  new  procedures  in  §  330.14(d),  a 
sponsor  must  identify  what  information 
in  the  TEA  it  considers  confidential 
under  the  above  statutory  provisions. 
The  agency's  general  philosophy  is  that 
most,  if  not  all  of  the  information  in  a 
TEA  should  be  considered  public 
information.  As  discussed  below,  the 
agency  has  revised  the  information 
requirements  to  take  this  into  account. 

"The  agency  has  determined  that  most 
of  the  required  information  would  not 
be  considered  confidential  in  making  an 
eligibility  determination.  Total  sales 
figures  covering  a  period  of  years 
historically  have  not  been  considered 
confidential  in  the  OTC  drug  review 
process.  The  agency  has  determined  that 
yearly  sales  figures  do  not  need  to  be 
provided  and  has  revised  proposed 
§  330.14(c)(2)(ii)  accordingly  in  this 
final  rule.  However,  if  a  sponsor  needs 
to  provide  yearly  sales  figures  to  explain 
something  about  the  marketing  of  a 
condition,  it  should  do  so  but  should 
not  expect  the  agency  to  keep  the 
information  conifidential. 

Section  330.10(a)(2)  only  requires  a 
sponsor  to  provide  a  statement  of  the 
quantities  of  active  ingredients  of  the 
drug  product.  It  does  not  require 
inactive  ingredient  information  and  that 
information  should  not  be  provided 
unless  it  appears  in  the  product's 
labeling.  Information  about  a  color  or 
fragrance  in  the  product  is  not  required 
and  should  not  be  included  in  the  TEA. 
Information  about  inactive  ingredients 
generally  is  not  considered  confidential, 
because  such  information  would  appear 
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in  the  labeling  of  the  OTC  drug  or  drug 
cosmetic  product  in  the  United  States. 
If  a  specific  manufacturing  process  is 
included  in  a  TEA  because  that 
information  is  necessary  to  explain  the 
product  and  that  process  relates  to  the 
"product"  and  not  the  "active 
ingredient(s),"  it  may  be  considered 
confidential,  unless  it  has  a  bearing  on 
the  product's  safety  and  effectiveness. 
Other  than  this  limited  situation,  the 
agency  does  not  anticipate  that  other 
information  in  a  TEA  will  be  considered 
confidential.  The  agency's  view  is  that 
consideration  for  OTC  drug  monograph 
status  is  a  public  process  and  all 
information  provided  should  be  part  of 
the  public  record  if  the  condition  is 
determined  to  be  eligible.  If  the  agency 
does  not  agree  with  a  sponsor's  request 
for  confidential  treatment  of  specific 
parts  of  a  TEA,  it  intends  to  discuss  the 
matter  with  the  sponsor  before  placing 
the  TEA  on  public  display,  just  as  it  did 
with  parts  of  the  submissions  made  to 
the  panels  imder  the  original  OTC  drug 
review. 

18.  One  conunent  recommended  that 
any  advisory  committees  used  to  make 
GRAS/E  determinations  for  foreign 
marketed  products  be  comprised  of 
experts  v«th  OTC  drug  experience, 
including  experience  outside  of  the 
United  States.  The  comment  stated  that 
this  is  necessary  to  properly  assess  and 
appreciate  the  full  implications  of  non- 
U.S.  marketing  and  regulatory  systems 
under  which  diese  ingredients  may  have 
been  marketed. 

The  agency  intends  to  use  its 
Nonprescription  Drugs  Advisory 
Committee  (NDAC)  as  the  primary 
advisory  committee  to  consider  GRAS/ 
E  determinations  for  foreign  marketed 
products.  NDAC  will  be  supplemented 
by  members  from  other  committees  as 
applicable  to  the  subject  matter  being 
considered.  These  committee  members 
will  have  OTC  drug  experience,  some  of 
which  may  include  experience  outside 
of  the  United  States,  depending  on  the 
composition  of  the  agency's  advisory 
committees,  which  changes  yearly.  The 
agency  intends  to  allow  sponsors  to 
present  information  to  inform  advisory 
committees  that  consider  GRAS/E 
determinations  for  foreign  marketed 
products  about  the  regulatory  systems 
imder  which  these  ingredients  may  have 
been  marketed. 

19.  One  comment  recommended  that 
sponsors  be  tentatively  notified  if  the 
condition  can  not  be  GRAS/E  and  be 
provided  an  opportunity  to  supplement 
their  submission  or  withdraw  it,  rather 
than  receiving  notification  from  the 
^ency  that  the  condition  is  not  GRAS/ 
E.  The  comment  explained  that  a 
determination  of  not  GRAS/E  may  be 


inconsistent  with  the  condition's 
regulatory  status  in  other  coimtries,  and 
the  sponsor  should  have  the  . 
opportunity  to  withdraw  the  submission 
prior  to  a  final  agency  decision. 

The  agency  intends  to  use  its 
established  OTC  drug  review  feedback 
procedures  to  notify  sponsors  and  other 
interested  parties  who  have  submitted 
data  and  information  in  response  to  a 
notice  of  eligibility  if  a  condition  has 
been  determined  not  to  be  GRAS/E. 
Parties  can  respond  to  a  feedback  letter 
and  supplement  their  submissions.  The 
agency  may  request  a  response  within  a 
specified  timeframe  in  order  to 
complete  its  review  in  a  timely  manner. 
A  sponsor  can  also  withdraw  its  request 
for  the  agency  to  consider  its 
submission  (which  would  not  stop  the 
agency  from  publishing  its  decision  in 
the  Federal  Register),  but  the 
submission  is  part  of  a  public  docket 
and  will  not  be  returned.  Parties  will 
have  another  opportunity  to  respond 
when  the  agency  publishes  a  notice  of 
proposed  rulemaking  to  include  the 
condition  in  §  310.502  (21  CFR 
310.502).  (See  §  330.14(g)(4)  and  (g)(5).) 

20.  One  comment  requested  that  the 
agency  begin  to  accept  TEAs  pending 
the  completion  of  the  final  rule.  The 
comment  based  this  request  on  the 
delay  in  issuing  the  final  rule  and 
numerous  citizen  petitions  pending 
before  the  agency.  The  comment  stated 
that  such  actions  would  be  consistent 
with  notifications  for  Generally 
Recognized  as  Safe  (GRAS)  status  for 
food  substances  under  the  agency's 
proposed  rule  for  GRAS  notifications. 
The  comment  also  requested  that  the 
agency  equitably  resolve  its  back  log  of 
citizen  petitions  by  giving  priority  to 
those  petitions  which  have  been 
pending  for  more  than  10  years. 

The  agency  decided  not  to  accept 
TEAs  prior  to  completion  of  the  final 
rule  so  that  all  TEAs  that  are  submitted 
will  be  in  the  format  required  by  this 
final  rule.  Likewise,  the  agency  will  be 
responding  to  the  pending  citizen 
petitions  (for  considering  certain  foreign 
conditions  for  OTC  drug  monographs) 
by  telling  the  petitioners  to  submit  TEAs 
with  the  required  information  in  the 
proper  format.  A  petitioner  should  be 
able  to  readily  convert  their  petition  to 
a  TEA  and  submit  it  to  the  agency  to 
begin  the  review  process.  TEAs  will 
generally  be  reviewed  in  the  order  they 
are  received.  However,  if  the  petitioners 
convert  their  pending  citizen  petitions 
to  TEAs  and  submit  fiiem  within  120 
days  of  the  publication  date  of  this  final 
rule,  the  agency  will  give  these  TEAs 
priority  review. 


D.  Comments  on  MaHceting  Policy 

21.  A  number  of  comments  disagreed 
with  the  agency's  proposed  marketing 
policy.  The  comments  requested  that 
the  agency  allow  interim  marketing  at 
different  times:  (1)  Once  the  condition 
has  been  determined  eligible  for 
consideration,  or  (2)  once  the  condition 
has  been  proposed  in  the  Federal 
Register  as  GRAS/E  and  a  United  States 
Pharmacopeia  (USP)  monograph  is  in 
place.  The  comments  stated  that  interim 
marketing  has  existed  for  U.S.  marketed 
products  under  the  OTC  drug  review, 
there  is  precedent  for  extension  of  the 
practice  imder  the  new  criteria,  and 
most  conditions  submitted  for 
consideration  will  pose  no  greater  risk 
than  category  III  ingredients  currenUy 
marketed  or  marketed  over  the  last  25 
years.  The  comments  stated  the 
principles  of  administrative  law  require 
the  agency  to  apply  practices 
consistently  between  similar  products 
with  similar  circumstances.  One 
comment  concluded  that,  at  a 
minimum,  the  agency  should  consider 
requests  for  interim  marketing  as  part  of 
the  TEA  and  approve  such  marketing  on 
a  case-by-case  basis.  Another  comment 
added  that  there  is  a  need  for  access  to 
a  broader  range  of  safe  and  effective 
OTC  sunscreen  ingredients  and  the 
agency  should  distinguish  these 
ingredients.  The  comment  believed 
interim  marketing  for  sunscreens  and 
other  topical  products  should  be 
available  if  the  condition  has  been 
cleared  for  safety  by  an  appropriate 
foreign  governmental  body  such  as  the 
Scientific  Committee  on  Cosmetics  and 
Non-Food  Products  (SCCNFP)  in 
Europe. 

One  comment  believed  that  the 
prohibition  against  interim  marketing 
would  inappropriately  bar  the 
marketing  of  a  product  that  is  not  a 
"new  drug"  and  would  be  inconsistent 
with  the  agency's  current  enforcement 
policy  regarding  interim  marketing  of 
products  currently  under  consideration 
in  the  OTC  drug  monograph  system. 
Two  comments  claimed  that  a  condition 
marketed  after  it  has  been  proposed  in 
Federal  Register  as  GRAS/E  does  not 
constitute  a  "new  drug"  under  the 
statutory  definition.  One  comment 
maintained  that  a  condition  is  legally  no 
longer  a  new  drug  once  it  has  been 
found  to  be  GRAS/E  and  been 
determined  to  be  marketed  to  a  material 
extent  and  for  a  material  time.  The 
comments  stated  that  there  is  no 
statutory  authority  for  the  agency  to 
prevent  the  marketing  of  a  product  that 
is  not  a  new  drug,  and  that  the  agency 
has  no  legal  basis  for  taking  enforcement 
action  against  the  marketing  of  such 
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products.  The  comment  concluded  that 
once  a  proposed  monograph 
amendment  is  published  in  the  Federal 
Register,  there  is  no  soimd  policy  basis 
for  permitting  the  marketing  of 
conditions  with  U.S.  marketing  history 
and  not  permitting  marketing  of 
conditions  with  foreign  marketing 
history. 

Other  comments  contended  it  was  not 
necessary  to  only  allow  marketing  under 
final  ore  drug  monographs.  One 
comment  contended  that  it  is  not  clear 
whether  foreign  marketed  OTC  products 
wotdd  present  any  greater  risk  than 
domestic  products  at  the  same  stage  of 
review.  The  comment  added  that  to 
prohibit  interim  marketiqg  implies  that 
public  comment  on  safety  and 
effectiveness  is  required  to  validate  the 
agency's  conclusions.  The  comment 
maintained  that  this  position  is 
inconsistent  with  the  agency's  expert 
role  of  safeguarding  the  public  health. 
Two  comments  disagreed  that  marketing 
only  under  a  final  OTC  drug  monograph 
would  allow  for  a  thorough  public 
consideration  of  any  safety  and 
effectiveness  issues  that  might  arise 
before  marketing  begins.  One  conunent 
stated  that  the  examples  given  by  the 
agency  of  topically  applied  ingredients 
with  prior  safety  concerns  was  not 
persuasive.  "The  comment  noted  that  the 
safety  concerns  were  not  so  significant 
as  to  prevent  OTC  marketing  of  those 
ingredients  under  less  stringent  criteria 
than  currently  proposed. 

Cbe  comment  believed  that  requiring 
completion  of  a  USP  monograph  should 
not  be  a  reason  to  limit  marketing  to 
only  under  a  final  monograph,  l^e 
comment  acknowledged  the  importance 
of  establishing  USP  monograph 
standards  for  OTC  drug  active 
ingredients,  but  objected  to  the 
requirement  since  the  agency  has  not 
required  USP  monographs  prior  to  the 
marketing  of  active  ingredients  already 
under  consideration  in  the  OTC  drug 
review. 

Two  comments  disagreed  with  the 
agency's  statement  that  marketing  only 
vaadet  a  final  OTC  drug  monograph 
would  allow  manufacturers  to  avoid 
expensive  relabeling  when  changes 
occur  between  the  proposal  and  the 
final  rule.  One  comment  argued  that  it 
is  not  FDA's  place  to  make  business 
dedsicHis  for  industry,  which  might  in 
fact  conclude  that  the  madceting 
potential  of  the  product  is  worth  the 
risk.  The  comment  added  that  all 
manufacturers  of  OTC  drug  products 
that  are  not  yet  subject  to  a  final 
monograph  face  the  same  risk.  The 
comments  concluded  that  it  shovdd  be 
left  up  to  OTC  manufacturers  to 
determine  whether  the  revenue  and 


product  recognition  lost  firom  any 
proposed  restrictions  on  interim 
marketing  would  outweigh  any 
potential  costs  of  relabeling. 

The  agency  agrees  that  the  interim 
marketing  policy  should  be  consistent 
between  similar  marketed  products. 
Conditions  that  were  reviewed  by  the 
OTC  advisory  review  panels  were 
allowed  to  be  marketed  during  the 
course  of  the  review  if  they  had  been 
marketed  OTC  in  the  United  States 
when  the  reView  began.  Conditions  that 
were  not  marketed  OTC  in  the  United 
States  when  the  review  began  coiUd  not 
be  marketed  until  a  panel's  report  was 
published  in  the  Federal  Register  and 
the  agency  did  not  disagree  with  the 
panel's  reconunendations  (see  21  CFR 
330.13).  When  a  new  condition  was 
submitted  for  consideration  after  a 
panel's  report  was  published  and  before 
a  TFM  was  published,  the  agency 
usually  addressed  the  status  of  that 
condition  in  the  TFM.  The  agency  stated 
in  the  TFM  that  marketing  may  begin 
with  publication  of  the  TFM  or  not  until 
public  comments  were  received  on  tjie 
TFM  and  a  notice  of  enforcement  policy 
was  published  in  the  Federal  Register 
allowing  marketing  to  begin.  A  similar 
procediue  was  used  if  a  new  condition 
was  proposed  for  inclusion  in  a 
monograph  after  the  TFM  was 
published  but  before  a  final  monograph 
was  issued.  Interim  marketing  was 
usually  allowed  because  of  the  period  of 
time  projected  before  the  final  rule 
woiUd  issue. 

For  those  OTC  drug  monographs  that 
are  not  final  yet  and  where  finalization 
is  not  inuninent,  after  the  agency  has 
evaluated  the  comments  to  a  proposed 
rule  to  include  a  new  condition  in  a 
TFM  as  GRAS/E  and  the  agency  has  not 
changed  its  position  as  a  result  of  the 
comments,  the  agency  will  then  publish 
a  notice  of  enforcement  policy  to  allow 
interim  marketing.  This  enforcement 
notice  will  be  similar  to  those  used  in 
the  original  OTC  drug  review  and  will 
allow  marketing  to  begin  pending 
completion  of  the  finsQ  monograph 
subject  to  the  risk  that  the  agency  may. 
prior  to  or  in  the  final  monograph,  adopt 
a  different  position  that  could  require 
relabeling,  recall,  or  other  regulatory 
action.  However,  interim  marketing  will 
not  be  allowed  if  USP-NF  compendial 
monograph  standards  for  the  condition 
do  not  exist. 

For  those  conditions  proposed  to  be 
included  in  a  final  OTC  drug 
monograph  or  where  a  monograph  for 
the  condition  does  not  exist  and  a  new 
monograph  is  being  proposed,  interim 
marketing  will  not  be  allowed.  It  will 
first  be  necessary  to  seek  public 
comment  on  the  amendment  to  a  final 


monograph  or  whether  a  new 
monograph  should  be  established.  The 
agency  will  not  issue  an  enforcement 
notice  imder  these  circiunstances 
because  it  takes  the  same  amount  qf 
time  and  agency  resources  to  resolve 
any  outstanding  issues  and  to  proceed 
directly  to  issuance  of  a  final  rule. 

22.  One  conunent  expressed  concern 
that  the  proposed  eligibility  criteria 
would  require  the  submission  of  an 
NDA  or  TEA  for  even  a  slight  variation 
of  a  monograph  product.  The  comment 
cited  examples  that  could  trigger  the 
requirement  of  an  NDA  or  TEA,  such  as 
a  simple  combination  of  two  well 
established  OTC  drug  ingredients  or ' 
immaterial  changes  in  dosage  form  or 
concentration.  The  comment  argued  that 
a  condition  not  authorized  by  a  final 
monograph  is  not  automatically  a  "new 
drug"  and  the  agency  has  the  discretion 
under  21  CFR  310.3(h),  to  recognize  that 
not  all  new  conditions  make  a  product 
"new."  The  conunent  concluded  that 
the  agency  should  reaffirm  its  authority 
to  authorize  interim  marketing  for  both 
pre-1972  and  post-1972  non-monograph 
conditions,  consistent  with  its  practice 
of  issuing  notices  of  enforcement  policy 
for  products  that  are  the  same  as 
monograph  products  but  for  immaterial 
changes  in  such  characteristics  as 
dosage  form  or  concentration. 

Variations  fiom  a  monograph  product 
or  a  condition  being  considered  may  or 
may  not  trigger  the  need  for  a  TEA  or 
NDA.  A  combination  of  two  well 
established  OTC  drug  ingredients  that  is 
not  included  in  an  existing  OTC  drug 
monograph  or  that  has  not  been 
marketed  in  the  United  States  would 
need  a  TEA.  If  one  of  the  ingredients  is 
marketed  under  an  NDA,  the  product  is 
considered  a  new  drug  and  the 
combination  would  need  an  NDA.  A 
TEA  could  be  submitted  for  a  change  in 
concentration  outside  that  included  in 
an  existing  OTC  drug  monograph  if  that 
concentration  has  foreign  marketing 
experience  that  meet  the  eligibility 
criteria.  Information  would  be  needed  to 
support  the  safety  and  benefit  of  a 
higher  concentration  (as  occurred  with 
hydrocortisone  for  external  analgesic 
use  in  the  original  OTC  drug  review)  or 
the  efiectiveness  of  a  lower 
concentration.  If  a  condition  marketed 
in  one  foreign  country  at  one 
concentration  is  found  eligible  to  be 
reviewed,  another  sponsor  using  a 
different  concentration  in  another 
country  may  wish  to  submit  a  TEA  and 
request  that  both  concentrations  be 
evaluated  simultaneously. 

Most  OTC  drug  monographs  for  oral 
products  are  not  dosage  form  specific. 
Most  OTC  drug  monographs  for  topical 
products  also  are  not  dosage  form 


? 1 I    n__!-A /ir_i      t^m 


>t  f     I  lAT- 


Federal  Register /Vol.  67,  No.  15 /Wednesday,  January  23.  2002 /Rules  and  Regulations  3009 


specific  and  may  state  that  the  product 
is  in  a  dosage  form  such  as  a  cream,  gel, 
lotion,  or  ointment.  Some  OTC  drug 
monographs  for  topical  products  are 
dosage  form  specific  and  state  that 
particidar  ingredients  must  be  in  a 
specific  vehicle,  e.g.,  in  a  suitable  water 
soluble  or  oleaginous  ointment  base. 
Even  this  specific  requirement  would 
allow  some  flexibility  for  minor  changes 
in  the  dosage  form.  Depending  on  the 
OTC  drug  monograph  involved,  any 
interim  marketing  policy  for  additional 
conditions  in  §  330..14(h),  will  address 
the  dosage  form  concentration,  and 
other  information  of  the  condition  being 
allowed  interim  mariceting  status. 

E.  Comments  on  Safety  and 
Effectiveness 

23.  One  comment  believed  that  the 
absence  of  adverse  experience  reporting 
systems  in  foreign  countries  for  either 
cbrugs  or  cosmetics  should  not  preclude 
a  condition  from  being  considered 
GRAS/E.  The  comment  added  that  there 
is  nothing  in  the  act  or  FDA  regulations 
that  makes  the  absence  of  such 
information  determinative  of  a 
condition's  status. 

The  agency  agrees  that  the  absence  of 
an  adverse  experience  reporting  system 
in  a  foreign  coimtry  for  drugs  or 
cosmetics  does  not  necessarily  mean 
that  a  condition  cannot  be  GRAS/E.  The 
GRAS/E  determination  will  be  based  on 
the  overall  quality  of  the  data  and 
information  presented  to  substantiate 
safety  and  effectiveness. 

F.  Comments  on  Specific  Active 
Ingredients 

24.  One  conunent  requested  that  the 
agency  reverse  the  category  II  status  of 
the  sunscreen  ingredient  3-(4- 
methylbenzylidene)-camphor  (Eusolex 
6300)  and  permit  its  marketing  upon 
publication  of  the  final  rule.  "The 
comment  based  this  request  upon  its 
updated  citizen  petition  that  addresses 
the  eligibility  criteria  in  the  proposed 
rule  and  an  established  USP  monograph 
for  3-(4-methylbenzylidene)-camphor. 
The  comment  asserted  that  the  agency's 
decision  to  place  Eusolex  6300  in 
category  II  and  the  subsequent  20  year 
delay  in  addressing  the  foreign 
marketing  data  in  their  citizen  petition 
raise  serious  legal  concerns  imder 
section  10  of  the  Administrative 
Procedure  Act. 

This  comment  is  not  directly  related 
to  this  final  rule.  The  agency  discussed 
the  status  of  this  ingredient  and  its 
pending  citizen  petition  in  both  the 
TMF  (58  FR  28194  at  28210  to  28211, 
May  12, 1993)  and  the  final  monograph 
(64  FR  27666  at  27669  to  27670,  May  21 
1999)  for  OTC  sxmscreen  drug  products. 


stating  that  a  decision  was  needed  on 
the  use  of  foreign  marketing  data  before 
this  ingredient  would  be  considered  for 
inclusion  in  that  monograph.  With 
publication  of  this  final  rule,  the 
sponsor  may  now  submit  a  TEA  for  FDA 
to  determine  whether  the  condition  is 
eligible  for  consideration  in  the  OTC 
drug  monograph  system. 

IV.  Legal  Attthority 

This  final  rule  amending  the  agency's 
regulations  to  include  criteria  for 
additional  conditions  and  procedures 
for  classifying  OTC  drugs  as  GRAS/E 
and  not  misbranded  is  authorized  by  the 
act.  Since  passage  of  the  act  in  1938. 
submission  of  an  NDA  has  been 
required  before  marketing  a  new  drug 
(21  U.S.C.  355).  Section  201(p)  of  the  act 
defines  a  new  drug  as: 

(1)  Any  drug  *  *  *  the  composition  of 
which  is  such  that  such  drug  is  not  generally 
recognized,  among  experts  qualified  by 
scientific  training  and  experience  to  evaluate 
the  safety  and  effectiveness  of  drugs,  as  safe 
and  effective  for  use  under  the  conditions 
prescribed,  recommended,  or  suggested  in 
the  labeling  thereof ,  *  *  *  or  (2)  Any 
drug  •  •  •  the  compwsition  of  which  is 
such  that  such  drug,  as  a  result  of 
investigations  to  determine  its  safety  and 
effectiveness  for  use  under  such  conditions, 
has  become  so  recognized,  but  which  has  not, 
otherwise  than  in  such  investigations,  been 
used  to  a  material  extent  or  for  a  material 
time  under  such  conditions. 
To  market  a  new  drug,  an  NDA  must  be 
submitted  to,  and  approved  by,  FDA 
before  marketing.  Only  drugs  that  are 
not  new  drugs  may  be  covered  by  an 
OTC  drug  monograph.  Section  701(a)  of 
the  act  (21  U.S.C.  371(a))  authorizes 
FDA  to  issue  regulations  for  the  efficient 
enforcement  of  the  act.  FDA's 
regulations  under  part  330  outline  the 
requirements  for  OTC  human  drugs  that 
are  GRAS/E  and  not  misbranded.  New 
§  330.14  adds  additional  requirements. 

V.  Analysis  of  Impacts 

FDA  has  examined  the  impacts  of  this 
final  rule  imder  Executive  Order  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  (as  amended  by  subtitle  D  of 
the  Small  Business  Regulatory  Fairness 
Act  of  1996  (Public  Law  104-121)),  and 
the  Unfunded  Mandates  Reform  Act  of 
1995  (Public  Law  104-4).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regulatory  alternatives  and.  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety,  and  other  advantages;  and 
distributive  impacts;  and  equity).  Under 
the  Regulatory  Flexibility  Act,  if  a  rule 
has  a  significant  economic  impact  on  a 


substantial  number  of  small  entities,  an 
agency  must  analyze  regulatory  options 
that  would  minimize  any  significant 
impact  of  the  rule  on  small  entities. 
Section  202(a)  of  the  Unfunded 
Mandates  Reform  Act  requires  that 
agencies  prepare  a  written  statement 
and  economic  analysis  before  proposing 
any  rule  that  may  result  in  an 
expenditure  of  $100  million  (adjusted 
annually  for  inflation)  in  any  one  year 
by  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  by  the  private  sector. 

The  agency  believes  that  this  final 
rule  is  consistent  with  the  regulatory 
philosophy  and  principles  identified  in 
the  Executive  order.  Office  of 
Management  and  Budget  (OMB)  has 
determined  that  this  final  rule  is  a 
significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  subject 
to  review.  Although  the  agency  does  not 
believe  that  this  rule  will  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
there  is  some  uncertainty  with  respect 
to  the  estimated  future  impact.  Thus,  a 
regulatory  flexibility  analysis  is 
presented  below. 

A.  Regulatory  Benefits 

The  purpose  of  this  final  rule  is  to 
establish  criteria  and  procedures  by 
which  OTC  conditions  may  become 
eligible  for  consideration  in  the  OTC 
drug  monograph  system.  Currently,  a 
sponsor  wishing  to  introduce  into  the 
UnitSd  States  an  OTC  drug  condition 
marketed  solely  in  a  foreign  country 
must  prepare  and  submit  an  NDA. 
Likewise,  companies  with  OTC  drugs 
initially  marketed  in  the  United  States 
after  the  1972  initiation  of  the  OTC  drug 
review  must  have  an  NDA.  This  final 
rule  provides  procedures  for  these  NDA 
drugs  to  become  eligible  for  inclusion  in 
the  OTC  drug  monograph  system  by  first 
submitting  a  TEA  to  show  marketing  "to 
a  material  extent"  and  "for  a  material 
time."  Once  determined  eligible,  safety 
and  effectiveness  data  would  be 
submitted  and  evaluated.  This  two-step 
process  allows  sponsors  to  demonstrate 
that  eligibility  criteria  are  met  before 
having  to  expend  resources  to  prepare 
safety  and  effectiveness  data. 

The  flexibility  to  market  drug 
products  under  FDA's  OTC  drug 
monograph  system  provides  an  overall 
net  benefit  to  the  companies  seeking  to 
use  this  approach,  as  well  as  to  the 
American  public.  One  important  benefit 
to  sponsoring  companies  is  the  saving  of 
NDA  user  fees.  The  Prescription  Drug 
User  Fee  Act  (21  U.S.C.  379h)  requires 
a  one-time  application  fee  for  each  NDA 
submitted,  and  yearly  product  and 
establishment  fees,  as  applicable,  for 
each  NDA  approved.  For  FY  2000.  these 
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fees  are  $285,740  (applications  with 
clinical  data).  $19,959,  and  $141,971, 
respectively.  Therefore,  one-time  user 
fees  of  $285,740,  and  ongoing  fees  of  up 
to  $161,930  ($19,959  +  $141,971)  are 
avoided  if  the  company  can  establish 
that  the  condition  should  be  included  in 
an  OTC  drug  monograph. 

Also,  most  manufactiu«rs  would 
experience  a  paperwork  savings  when 
seeking  OTC  drug  monograph  status 
instead  of  an  NDA.  For  example,  in 
most  instances,  the  manufacturing 
controls  information  needed  for 
submitting  an  NDA  is  not  required  for 
a  monograph  submission.  Ongoing 
reporting  requirements  associated  with 
periodic  and  annual  reports  are  also 
avoided.  Based  on  previous  estimates  of 
the  paperwork  hours  needed  to  comply 
with  these  requirements  and  assuming  a 
33  percent  reduction  in  paperwork 
activities,  FDA  isstimates  that 
eliminating  manufacturing  controls 
information  from  an  application  would 
bring  a  one-time  savings  of 
approximately  530  hours  and  an  annual 
savings  of  40  hoiirs  per  submission. 
Applying  the  1999  labor  rate  of  $33.95 
per  hour  for  an  industrial  engineer  (Ref. 
3)  (with  a  40  percent  adjustment  for 
benefits),  these  one-time  savings  are 
approximately  $17,994  (530  x  $33.95/ 
hour)  per  submission.  Likewise,  using 
the  1999  professional  and  managerial 
labor  rate  of  $27.90  per  hoiu-  (Ref.  3) 
(including  a  40  percent  benefit  rate^,  the 
ongoing  savings  from  the  elimination  of 
periodic  and  annual  reports  would 
equal  approximately  $1,116  (40  x 
$27.90Aiour)  per  product. 

Moreover,  once  a  condition  has  been 
included  in  an  OTC  drug  monograph, 
other  companies  could  achieve  similar 
benefits,  as  they  would  be  permitted  to 
enter  the  marketplace  without 
submitting  an  NDA  or  an  abbreviated 
NDA  (AND A),  hereafter  referred  to  as  an 
application.  These  companies  woiild 
also  avoid  the  costs  associated  with 
achieving  the  inclusion  of  a  condition  in 
a  monograph.  In  addition,  these 
companies,  as  well  as  the  sponsoring 
companies,  would  be  permitted  to 
market  variations  of  a  product,  such  as 
different  product  concentrations  or 
dosage  forms,  if  allowed  by  the 
monograph,  saving  the  cost  of  an 
application  or  supplement  when 
lequired. 

Consumers  would  also  benefit  frvm 
this  rule.  As  conditions  not  previously 
marketed  in  the  United  States  obtain 
OTC  drug  monograph  status,  a  greater 
selection  of  OTC  drug  products  would 
become  available.  In  addition, 
competition  bom  these  additional 
products  may  restrain  prices  for  the 
entire  product  class. 


B.  Regulatory  Costs 

FDA  estimates  that  the  information 
needed  for  a  TEA  to  meet  the  eligibility 
criteria  for  "material  time"  and 
"material  extent"  would  take  firms 
approximately  480  hours  to  prepare. 
Using  the  1999  professional  and 
managerial  labor  rate  of  $27.90  per  hour 
(Ref.  3)  (including  a  40  percent  benefit 
rate),  this  cost  amounts  to 
approximately  $13,392  (480  hours  x 
$27.90/hour)  per  submission.  The  costs 
associated  with  requiring  publication  in 
an  official  compendium,  where 
applicable,  would  be  minimal  as  similar 
information  is  often  prepared  for 
publication  in  a  foreign  pharmacopeia 
and  most  companies  already  have  such 
standards  as  part  of  their  manufactiuing 
quality  control  procedines. 

Considering  me  potential  one-time 
cost  savings  described  above  of 
$303,734  ($285,740  +  $17,994) 
associated  with  prescription  drug  user 
fees  and  reduced  reporting 
requirements,  FDA  calculates  a  one-time 
net  cost  savings  to  industry  of  up  to 
$290,342  ($303,734  -  $13,392)  per 
submission.  Futiu«  yearly  cost  savings 
could  total  $21,075  ($19,959  +  $1,116) 
per  product  and  $141,971  per 
establishment  if  this  were  the 
establishment's  only  product. 
Accordingly,  FDA  estimates  that  if  it 
receives  25  to  50  TEA  submissions  a 
year,  the  industry  woidd  save  between 
$7.3  million  and  $14.5  million  in  one- 
time costs  alone.  The  agency  notes, 
however,  that  companies  would  submit 
conditions  for  OTC  drug  monograph 
status  only  where  it  would  be  profitable 
for  them  to  do  so. 

Since  1991,  the  agency  has  approved 
six  requests  for  the  inclusion  of  post- 
1972  U.S.  OTC  drug  conditions  in  a 
monograph.  Four  of  these  requests 
consisted  of  a  previously  unapproved 
concentration,  dosage  form,  dual  claim, 
and  product  combination  without  OTC 
marketing  experience.  Similar 
conditions  are  not  allowed  under  the 
final  rule  without  a  miniTnnm  of  5 
continuous  years  of  adequate  OTC 
marketing  experience.  These 
manufacturers  would  need  to  either 
market  their  product  imder  an 
application  for  5  years  in  the  United 
States  or  have  5  years  of  sufficient 
marketing  experience  abroad  to  qualify 
for  inclusion  in  a  monograph. 
Accordingly,  this  rule  could  result  in 
lost  sales  dollars  for  those  few  future 
applicants  who,  in  the  absence  of  this 
rule,  might  have  successfully  i}etitioned 
FDA  to  have  a  product  with  less  than  5 
years  marketing  experience  included  in 
a  monograph.  Likewise,  other 
manufacturers  would  have  to  wait  until 


either  the  agency  includes  the  condition 
in  a  final  monograph  publication,  or  the 
agency  evaluates  the  comments  to  a 
proposed  rule  to  include  a  new 
condition  in  a  TFM  GRAS/E  and  then 
publishes  a  notice  of  enforcement  policy 
allowing  interim  marketing,  before  they 
could  market  the  product  or  a  product 
variation  without  an  application.  Due  to 
the  limited  number  of  requests 
approved  to  date,  it  is  unlikely  that 
many  manufacturers  will  be 
significantly  afiected  by  these 
requirements. 

C.  Small  Business  Analysis 

Although  the  agency  believes  that  this 
rule  is  unlikely  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  FDA  is 
imcertain  about  the  extent  of  the  futiue 
impact.  Therefore,  the  following 
regulatory  flexibility  analysis  .has  been 
prepared. 

1.  Description  and  Objective  of  the  Final 
Rule 

As  stated  elsewhere  in  this  preamble, 
the  final  rule  makes  it  easier  to  market 
certain  OTC  drug  products  in  the  United 
States  by  amending  current  FDA 
regulations  to  include  additional  criteria 
and  procedures  by  which  OTC 
conditions  may  become  eligible  for 
consideration  in  the  OTC  drug 
monograph  system.  The  additional 
criteria  and  procedvues  specify  how 
OTC  drugs  initially  marketed  in  the 
United  States  after  the  OTC  drug  review 
began  in  1972  and  OTC  drugs  without 
any  U.S.  marketing  experience  can  meet 
the  monograph  eligibility  requirements. 
Once  eligibility  has  been  determined  for 
a  particular  condition,  safety  and 
effectiveness  data  are  evaluated. 

2.  Description  and  Estimate  of  the 
Number  of  Small  Entities 

Census  data  provide  aggregate 
industry  statistics  on  the  number  of 
manufacturers  of  pharmaceutical 
preparations,  but  do  not  distinguish 
between  manufacturers  of  prescription 
and  OTC  drug  products.  According  to 
the  Small  Business  Administration 
(SBA),  manufactiuers  of  pharmaceutical 
preparations  with  750  or  fewer 
employees  are  considered  small  entities. 
The  U.S.  Census  does  not  disclose  data 
on  the  number  of  drug  manufacturing 
firms  by  employment  size,  but  between 
92  and  96  percent  of  drug 
manufactiiring  establishments,  or  - 
approximately  650  establishments,  are 
small  under  this  definition  (Ref.  4). 
Although  the  number  of  firms  that  are 
small  would  be  less  than  the  number  of 
establishments,  FDA  still  concludes  that 
the  majority  of  pharmaceutical 
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preparation  manufacturing  firms  are 
small  entities. 

In  addition,  the  agency  finds  that  at 
least  400  firms  manufactiue  U.S.- 
marketed  OTC  drug  products.  Using  the 
SBA  size  designation,  31  percent  of 
these  firms  are  large,  46  percent  are 
small,  and  size  data  are  not  available  for 
the  remaining  23  percent.  Therefore, 
approximately  184  to  276  of  the  affected 
manufactiuing  firms  may  be  considered 
small.  The  agency  cannot  project  how 
many  of  these  OTC  drug  manufacturers 
would  submit  a  TEA  for  consideration 
of  an  additional  condition  in  the  OTC 
drug  monograph  system. 

3.  Description  of  Reporting, 
Recordkeeping,  and  Other  Compliance 
Requirements 

To  demonstrate  eligibility  for 
consideration  in  the  OTC  drug 
monograph  system,  sponsors  must 
submit  data  in  a  TEA  showing  that  the 
condition  has  been  marketed  "for  a 
material  time"  and  "to  a  material 
extent."  All  companies  who  choose  to 
be  considered  in  the  OTC  drug 
monograph  system  must  submit  these 
data.  FDA  expects  that  all  sponsoring 
companies  employ  or  have  ready  access 
to  individuals  who  possess  the  skills 
necessary  for  this  data  preparation. 

4.  Identification  of  Federal  Rules  that 
Duplicate,  Overlap,  or  Conflict  With  the 
Final  Rule 

The  agency  is  not  aware  of  any 
relevant  Federal  rules  that  may    • 
duplicate,  overlap,  or  conflict  with  the 
final  rule. 

5.  Impact  on  Small  Entities 

As  described  above,  some 
manufacturers  could  be  adversely 
affected  by  the  5-year  material  extent 
and  material  time  requirements,  causing 
a  loss  in  future  sales  dollars.  The  agency 
cannot  quantify  this  impact.  However, 
based  on  the  limited  nimiber  of  post- 
1972  conditions  approved  to  date  that 
would  not  have  met  the  5-year  material 
extent  and  material  time  requirements, 
FDA  believes  that  few  manufacturers 
will  be  significantly  affected. 


6.  Analysis  of  Alternatives 

In  developing  the  requirements  of  this 
nUe,  the  agency  considered  two 
alternatives.  Initially,  FDA 
contemplated  a  one-step  evaluation 
process,  where  sponsors  would  submit 
safety  and  effectiveness  data 
concxuxendy  with  their  TEA.  However, 
the  agency  decided  that  this  process 
would  be  less  efficient  because  it  would 
require  sponsoring  companies  to  expend 
resources  to  prepare  safety  and 
effectiveness  data  before  the  agency 


determines  whether  eligibility  criteria 
have  been  met. 

The  agency  also  considered  allowing 
manufacturers  of  post-1972  U.S.  OTC 
drugs  to  market  prior  to  inclusion  in  a 
final  OTC  drug  monograph,  as  long  as 
the  agency  had  tentatively  determined 
that  die  condition  is  GRAS/E.  However, 
to  allow  for  thorough  public 
consideration  of  any  safet\'  and 
effectiveness  issues  that  might  arise 
before  broad  marketing  of  the  condition 
begins  under  the  OTC  drug  monograph 
system,  the  agency  proposed  that 
interim  marketing  should  not  be 
allowed  under  the  OTC  drug  monograph 
system  either  for  post-1972  U.S. 
conditions  or  for  conditions  with  no 
previous  U.S.  marketing  experience. 
Under  this  final  rule,  the  agency  has 
determined  for  those  OTC  drug 
monographs  that  are  not  final  yet  and 
where  finalization  is  not  imminent,  after 
the  agency  has  evaluated  the  comments 
to  a  proposed  rule  to  include  a  new 
condition  in  a  TFM  as  GRAS/E  and  the 
agency  has  not  changed  its  position  as 
a  result  of  the  comments,  that  it  will 
then  publish  a  notice  of  enforcement 
policy  to  allow  interim  marketing.  This 
enforcement  notice  will  be  similar  to 
those  used  in  the  original  OTC  drug 
review  and  will  allow  marketing  to 
begin  pending  completion  of  the  final 
monograph  subject  to  the  risk  that  the 
agency  may,  prior  to  or  in  the  final 
monograph,  adopt  a  different  position 
that  could  require  relabeling,  recall,  or 
other  regulatory  action.  Interim 
marketing  under  these  circumstances 
will  also  be  dependent  upon  completion 
of  official  USP-NF  monograph 
standards,  as  discussed  above.  For  those 
conditions  proposed  to  be  included  in  a 
final  OTC  drug  monograph  or  where  a 
monograph  for  the  condition  does  not 
exist  and  a  new  monograph  is  being 
proposed,  interim  marketing  will  not  be 
allowed.  Under  these  circiunstances,  the 
agency  expects  that  it  would  take  the 
same  amount  of  time  to  include  the 
condition  in  a  final  monograph  as  it 
would  to  publish  an  enforcement  notice. 

7.  Response  to  Comments 

In  response -to  public  comment,  the 
agency  simplified  the  TEA  criteria  and 
decided  to  publish  an  enforcement 
notice  to  permit  interim  marketing 
when  the  finalization  of  the  OTC  drug 
monograph  is  not  imminent,  after  the 
agency  has  evaluated  the  comments  to 
a  proposed  rule  to  include  a  new 
condition  in  a  TFM  and  the  agency  has 
not  changed  its  position  as  a  result  of 
the  comments.  Several  comments  stated 
that  the  TEA  is  undidy  burdensome 
because  the  required  information  is  both 
unnecessarily  detailed  and  difficult  to 


compile.  The  final  rule  modifies  how 
information  should  be  provided  on  the 
number  of  dosage  units  sold,  clarifies 
the  criteria  for  determining  marketing 
exposure,  and  revises  the  historical 
labeling  requirements.  These  changes 
will  further  define  the  information  that 
is  necessary  for  the  agency  to  determine 
whether  the  condition  has  been 
marketed  to  a  material  extent  and  for  a 
material  time.  The  agency  still  estimates 
that  it  will  take  480  hours  to  prepare  a 
TEA. 

A  number  of  comments  disagreed 
with  the  proposed  interim  marketing 
policy.  The  comments  asserted  that 
interim  marketing  should  be  allowed, 
and  that  it  should  be  left  up  to 
individual  OTC  manufacturers  to 
determine  whether  the  revenue  and 
product  recognition  lost  from  the 
proposed  restrictions  on  interim 
marketing  would  outweigh  any 
potential  costs  of  relabeling  resulting 
from  the  final  monograph.  Therefore,  for 
those  OTC  drug  monographs  that  are  not 
final  yet  and  where  finalization  is  not 
imminent,  after  the  agency  has 
evaluated  the  comments  to  a  proposed 
rule  to  include  a  new  condition  in  a 
TFM  as  GRAS/E,  and  the  agency  has  not 
changed  its  position  as  a  result  of  the 
comments,  the  agency  will  publish  a 
notice  of  enforcement  policy  to  allow 
interim  marketing.  This  notice  will 
allow  marketing  to  begin  pending 
completion  of  the  final  monograph 
subject  to  the  risk  that  the  agency  may; 
prior  to  or  in  the  final  monograph,  adopt 
a  different  position  that  could  require 
relabeling,  recall,  or  other  regulatory 
action.  Thus,  in  these  cases, 
manufacturers  can  assess  revenues  and 
projected  costs  versus  potential  costs  if 
relabeling,  recall,  or  other  regulatory 
action  results  from  the  final  monograph. 
For  those  conditions  proposed  to  be 
included  in  a  final  OTC  drug 
monograph  or  where  a  monograph  for 
the  condition  does  not  exist  and  a  new 
monograph  is  being  proposed,  interim 
marketing  still  will  not  be  allowed. 
However,  under  these  circumstances, 
the  agency  expects  that  it  woxdd  take 
the  same  amount  of  time  to  include  the 
condition  in  a  final  monograph  as  it 
would  to  publish  an  enforcement  notice. 
Therefore,  OTC  manufacturers  should 
be  able  to  begin  marketing  their  product 
under  a  final  rule  in  the  same  amount 
of  time  that  they  would  have  had  to  wait 
for  the  agency  to  issue  an  enforcement 
notice. 

Under  the  Unfunded  Mandates 
Reform  Act,  FDA  is  not  required  to 
prepare  a  statement  of  costs  and  benefits 
for  this  final  rule  because  this  final  rule 
is  not  expected  to  result  in  any  1-year 
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expenditure  that  would  exceed  $100 
million  adjusted  for  inflation. 

This  analysis  shows  that  the  agency 
has  considered  the  buirden  to  small 
entities.  Thus,  this  economic  analysis, 
together  with  other  relevant  sections  of 
this  document,  serves  as  the  agency's 
final  regulatory  flexibility  analysis,  as 
required  under  the  Regulatory 
Flexibility  Act.  j 

VI.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.30(h)  that  this  action  is  of  a  type 
that  does  not  individually  or 
ciunulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

Vn.  Paperwork  Redaction  Act  of  1995 

This  final  rule  contains  collections  of 
information  which  are  subject  to  review 
by  OMB  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  "Collection  of  information" 
includes  any  request  or  requirement  that 
persons  obtain,  maintain,  retain,  or 
report  information  to  the  agency,  or 
disclose  information  to  a  third  party  or 
to  the  public  (44  U.S.C.  3502(3)  and  5 
CFR  1320.3(c)).  The  title,  description, 
and  respondent  description  of  the 
information  collection  are  shown  below 
with  an  estimate  of  the  annual  reporting 
burden.  Included  in  the  estimate  is  the 
time  for  reviewing  instructions, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 

In  the  proposal,  FDA  invited 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciuacy  of  FDA's  estimate  of  the 
biuden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assiunptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques,  when 
appropriate,  and  other  forms  of 
Lnformation  technology.  The  agency  did 
not  receive  any  specific  comments  on 
these  items. 

Title:  Additional  Criteria  and 
Procedures  for  Classifying  Over-the- 
Counter  Drugs  as  Generally  Recognized 
as  Safe  and  Effective  and  Not 
Misbranded. 

Description:  FDA  is  finalizing 
additional  criteria  and  procediues  by 
which  OTC  conditions  may  become 


eligible  for  consideration  in  the  OTC 
drug  monograph  system.  The  criteria 
and  procedures  address  how  OTC  drugs 
initially  marketed  in  the  United  States 
after  the  OTC  drug  review  began  in  1972 
and  OTC  drugs  without  any  U.S. 
marketing  experience  could  meet  the 
statutory  definition  of  marketing  "to  a 
material  extent"  and  "for  a  material 
time"  and  become  eligible.  If  foimd 
eligible,  the  condition  will  be  evaluated 
for  general  recognition  of  safety  and 
effectiveness  in  accord  with  FDA's  OTC 
drug  monograph  regulations. 

FDA  received  no  comments  on  the 
Paperwork  Reduction  Act  section  of  the 
proposed  rule.  However,  OMB  has 
requested,  in  its  review  of  FDA's  request 
for  approval  of  the  proposed 
information  collection  resulting  from 
this  rulemaking,  that  FDA  look  into  the 
possibility  oT  applying  electronic 
collection  techniques  to  this  collection. 
There  is  no  requirement  in  this 
rulemaking  that  sponsors  submit  TEAs 
electronically.  However,  the  Center  for 
Drug  Evaluation  and  Research  has 
issued  the  following  guidances  to 
facilitate  the  electronic  submission  of 
marketing  applications:  "Guidance  for 
Industry:  Providing  Regulatory 
Submissions  in  Electronic  Format — 
General  Considerations"  and  "Guidance 
for  Industry:  Providing  Regulatory 
Submissions  in  Electronic  Format — 
NDA's."  These  guidances^  were  issued  in 
January  1999  and  are  available  at  http:/ 
/www.fda.gov/cder/guidance/ 
index.htm.  Also  available  at  this 
Internet  site  is  a  document  entitled 
"Example  of  an  Electronic  New  Drug 
Application  Submission."  These 
guidances  provide  recommendations  for 
submitting  electronic  submissions  in  the 
appropriate  format.  Sponsors  should 
refer  to  the  formatting  recommendations 
in  these  guidances  if  they  wish  to 
submit  a  TEA  electronically. 

Concerning  the  electronic  submission 
of  information  to  the  Dockets 
Management  Branch,  over  the  last 
several  months  the  Dockets 
Management  Branch  has  been  accepting 
comments  electronically  on  specific 
dockets  as  part  of  a  pilot  program.  An 
Internet  address  and  an  e-mail  address 
have  been  set  up  to  accept  these 
comments.  Parties  may  submit 
conunents  to  the  Dockets  Management 
Branch  through  the  Internet  or  e-mail  at: 
http://www.fda.gov/ohrms/dockets/ 
default.htm.  Parties  should  then  select 
"submit  electronic  comments"  and 
follow  the  directions.  Over  the  next 
several  years,  FDA  expects  to  be  able  to 
accept  electronic  submissions  of  TEAs 
and  safety  and  effectiveness  data,  which 
would  eliminate  the  need  for  multiple 
paper  copies. 


Current  §  330.10(a)(2)  sets  forth  the 
requirements  for  the  submission  of  data 
and  information  that  FDA  reviews  to 
evaluate  a  drug  for  general  recognition 
of  safety  and  effectiveness.  FDA  receives 
approximately  three  safety  and 
effectiveness  submissions  each  year, 
and  FDA  estimates  that  it  takes 
approximately  798  hoius  to  prepare 
each  submission. 

FDA  anticipates  that  the  number  of 
safety  and  effectiveness  submissions 
would  increase  to  93  annually  as  a 
result  of  this  rulemaking.  (Although 
FDA  estimatesthat  the  nimiber  of  TEAs 
submitted  annually  would  be  50,  the 
agency  anticipates  that  30  TEAs  would 
be  approved,  and  that  this  would  result 
in  approximately  3  safety  and 
effectiveness  submissions  for  each 
approved  TEA.)  The  time  required  to 
prepare  each  safety  and  effectiveness 
submission  would  also  increase  as  a 
result  of  two  amendments  to  current 
§  330.10(a)(2)  under  this  final  rule. 

One  amendment  revises  items  IV.A.S, 
IV.B.3,  IV.C.3.  V.A.3,  V.B.3,  and  V.C.3  of 
the  "OTC  Drug  Review  hiformation" 
format  and  content  requirements  to  add 
the  words  "Identify  conunon  or 
frequently  reported  side  effects"  after 
"dociunented  case  reports."  This 
revision  clarifies  ciurent  requirements 
for  submitting  dociunented  case  reports 
and  only  requires  sponsors  to  ensure 
that  side-effects  information  is 
identified  in  each  submission.  FDA 
estimates  that  it  will  take  sponsors 
approximately  1  hour  to  comply  with 
this  requirement. 

A  second  amendment  to  current 
§  330.10(a)(2)  requires  sponsors  to     ° 
submit  an  official  USP-NF  drug 
monograph  for  the  active  ingredient(s) 
or  botanical  drug  substance(s),  or  a 
proposed  standard  for  inclusion  in  an 
article  to  be  recognized  in  an  official 
USP-NF  drug  monograph  for  the  active 
ingredient(s)  or  botanical  drug 
substance(s).  (This  requirement  is  also  ' 
stated  in  §  330.14(f)(1).)  FDA  believes 
that  the  biuden  associated  with  this 
requirement  will  also  be  minimal 
because  similar  information  may 
already  have  been  prepared  for  previous 
publication  in  a  foreign  pharmacopeia, 
or  companies  will  already  have  these 
standards  as  part  of  their  quality  control 
procedures  for  manufactiuing  the 
product.  FDA  estimates  that  the  time 
required  to  photocopy  this  material  will 
be  approximately  1  hour. 

Thus,  the  time  required  for  preparing 
each  safety  and  effectiveness 
submission  will  increase  by  a  total  of  2 
hours  as  a  result  of  the  amendments  to 
§  330.10(a)(2),  increasing  the 
approximate  hoius  for  each  submission 
from  798  to  800  hours. 
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Under  §  330.14(c),  sponsors  must 
submit  a  TEA  when  requesting  that  a 
condition  subject  to  the  regulation  be 
considered  for  inclusion  in  the  OTC 
drug  monograph  system.  Based  on  the 
data  provided  and  explained  in  the 
"Analysis  of  Impacts"  in  section  V 
above,  FDA  estimates  that 
approximately  50  TEAs  will  be 
submitted  to  FDA  annually  by 
approximately  25  sponsors,  and  the 
time  required  for  preparing  and 
submitting  each  "reA  will  be 
approximately  480  hours. 

Under  §  330.14(f)(2),  sponsors  are 
required  to  include  in  each  safety  and 
effectiveness  submission  all  serious 


ADEs  from  each  country  where  the 
condition  has  been  or  is  ciirrently 
marketed  as  a  prescription  or  OTC  drug 
product.  Sponsors  will  be  required  to 
provide  individual  ADE  reports  along 
with  a  detailed  summary  of  all  serious 
ADEs  and  expected  or  frequently 
reported  side  effects  for  the  condition. 
FDA  believes  that  the  burden  associated 
with  this  requirement  will  be  minimal 
because  individual  ADE  reports  are 
already  required  as  part  of  the 
"dociunented  case  reports"  in  the  "OTC 
Drug  Review  Information"  under 
§  330.10(a)(2).  FDA  estimates  that  die 
time  required  for  preparing  and 


submitting  a  detailed  summary  of  all 
serious  ADEs  and  expected  or 
frequently  reported  side  effects  will  be 
approximately  2  hours. 

Due  to  the  anticipated  number  of 
foreign  conditions  likely  to  seek 
immediate  consideration  in  the  OTC 
drug  monograph  system,  the  annual 
reporting  biuden  estimated  in  table  1 
below  is  the  annual  reporting  for  the 
first  3  years  following  publication  of  the 
final  rule.  FDA  anticipates  a  reduced 
burden  after  this  time  period. 

Description  of  Respondents:  Persons 
and  businesses,  including  small 
businesses  and  manufactiuers. 


Table  1.— Estimated  Annual  Reporting  Burden 


21  CFR  Section 


330.10(a)(2)  (safety  and  effectiveness  submis- 
sion) 
330.14(c)  (time  and  extent  application) 
330.14(0(2)  (adverse  dmg  experience  reports) 

Total 


No.  of 
Respondents 


93 
25 
90 


Annual  Frequency 
per  Response 


1 
1 


Total  Annual 
Responses 


93 
50 
90 


Hours  per 
Response 


800 

480 

2 


Total  Hours 


74.400 

24,000 

180 


98.580 


The  information  collection  provisions 
of  the  final  rule  have  been  submitted  to 
OMB  for  review.  Prior  to  the  effective 
date  of  the  final  rule,  FDA  will  publish 
a  dociunent  in  the  Federal  Register 
announcing  OMB's  decision  to  approve, 
modify,  or  disapprove  the  information 
collection  provisions  in  the  final  rule. 
An  agency  may  not  conduct  or  sponsor, 
and  a  p^son  lis  not  required  to  respond 
to,  a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
nxunber. 

Vm.  ReiiereBces 

The  following  rekrences  are  on 
display  in  the  Dockets  Management 
Branch  (address  above)  and  may  be  seen 
by  interested  persons  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday. 

1.  Comment  No.  C20,  Docket  No.  96N- 
0277,  Dockets  Management  Branch. 

2.  Comment  No.  C24,  Docket  No.  96N- 
0277,  Dockets  Management  Branch. 

3.  "1999  Occupational  Earnings  Data,"  U.S. 
Department  of  Labor,  Bureau  of  Labor 
Statistics,  ftp://ftp.bls.gov/pub/ 
special.requests/lf/att39.txt,  April  26,  2000. 

4.  U.S.  Department  of  Commerce, 
Economics  and  Statistics  Administration, 
Bureau  of  the  Census,  "Industry  Series 
Drugs,"  1992  Census  of  Manufactures,  Table 
4,  p.  28C-'12. 

List  of  Subjects  in  21  CFR  Part  330 

Over-the-counter  drugs. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 


of  Food  and  Drugs.  21  CFR  part  330  is 
amended  as  follows: 

PART  33&-OVER-THE-COUNTER 
(OTC)  HUMAN  DRUGS  WHICH  ARE 
'  GENERALLY  RECOGNIZED  AS  SAFE 
AND  EFFECTIVE  AND  NOT 
MISBRANDED 

1.  The  authority  citation  for  21  CFR 
part  330  continues  to  read  as  follows: 

Anthority:  21  U.S.C.  321.  351.  352.  353, 
355.  360.  371. 

2.  Section  330.10  is  amended  as 
follows: 

a.  In  paragraph  (a)(2)  by  adding  the 
words  "or  imtil  the  Commissioner 
places  the  panel's  recommendations  on 
public  display  at  the  office  of  the 
Dockets  Management  Branch"  at  the 
end  of  the  second  sentence; 

b.  In  paragraph  (a)(2)  by  adding  the 
words  "Identify  expected  or  firequenUy 
reported  side  effects."  after  the  words 
"Documented  case  reports."  in  items 
IV.A.3,  IV.B.3,  IV.C.3,  V.A.3,  V.B.3,  and 
V.C.3  in  the  outline  of  "OTC  Drug 
Review  Information";  and 

c.  In  paragraph  (a)(2)  by  adding  item 
vn  at  the  end  of  the  ouUine  of  "OTC 
Drug  Review  Information"; 

d.  In  paragraph  (a)(5)  introductory 
text  by  removing  the  word  "shall"  and 
adding  in  its  place  the  word  "may"; 

e.  In  paragraphs  (a)(5)(ii)  and  (a)(5)(iii) 
by  removing  the  word  "all"  from  the 

f.  In  paragraphs  (a)(6){i)  and  (a)(9)  by 
removing  the  word  "is"  and  adding  in 


its  place  the-words  "or  a  specific  or 
specific  OTC  drugs  are"; 

g.  In  paragraph  (a)(6)(iv)  by  removing 
the  word  "quintuplicate"  and  by  adding 
in  its  place  "triplicate"  in  the  forth  full 
sentence,  by  removing  the  words 
"durii^  regular  working  hours"  and  by 
adding  in  their  place  "between  the 
hours  of  9  a.m.  and  4  p.m."  in  the  sixth 
full  sentence,  and  by  adding  two 
sentences  at  the  end. 

h.  In  paragraph  (a)(7Ki)  by  revising 
the  first  and  second  sentences; 

i.  In  paragraph  (a)(7)(ii)  by  removing 
the  first  and  second  sentences  and  by 
adding  three  sentences  in  their  places: 

j.  In  paragraph  (a)(10)(i)  and 
(a)(10)(iii)  by  adding  in  the  first 
sentence  a  comma  and  the  phrase  "in 
response  to  any  other  notice  published  - 
in  the  Federal  Register, "  after  the     , 
phrase  "paragraph  (a)(2)  of  this 
section";  and 

k.  In  paragraph  (a)(12)(i)  in  the  fourth 
sentence  by  removing  the  number  "60" 
and  by  adding  in  its  place  the  number 
"90"  and  by  removing  the  word 
"quadruplicate  "  and  by  adding  in  its 
place  the  word  "triplicate"  to  read  as    ' 
follows: 

§330.10    Procedure*  for  classifying  OTC 
drugs  as  gerMrally  recognized  as  safe  and 
«nscti¥e  and  not  mistKartded,  and  for 
estaMishing  monographs. 

(a)    *   *  * 
(2)    *  *  * 
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ore  DRUG  REVIEW  INFORMATION 

***** 

VII.  An  official  United  States 
Phannacopeia  {LISP)-National 
Fonnulary  (NF)  drug  monograph  for  the 
active  ingredient(s)  or  botanical  drug 
substance(s),  or  a  proposed  standard  for 
inclusion  in  an  article  to  be  recognized 
in  an  official  USP-NF  drug  monograph 
for  the  active  ingredient(s)  or  botanical 
drug  substance(s].  Include  information 
showing  that  the  official  or  proposed 
compendial  monograph  for  the  active 
ingredient  or  botanical  drug  substance  is 
consistent  with  the  active  ingredient  or 
botanical  drug  substance  used  in  the 
studies  establishing  safety  and 
effectiveness  and  with  the  active 
ingredient  or  botanical  drug  substance 
marketed  in  the  OTC  product(s)  to  a 
material  extent  and  for  a  material  time. 
If  differences  exist, -explain  why. 
*        *  '     *        •        * 

(6)  *   *   * 

(iv)    *  *  *    Alternatively,  the 
Commissioner  may  satisfy  this 
requirement  by  placing  the  panel's 
recommendations  and  the  data  it 
considered  on  public  display  at  the 
office  of  the  Dockets  Management 
Branch  and  publishing  a  notice  of  their 
availability  in  the  Federal  Register.  This 
notice  of  availability  may  be  included  as 
part  of  the  tentative  order  in  accord  with 
paragraph  (a)(7)  of  this  section. 

(7)  *  *  * 

(i)  After  reviewing  all  comments, 
reply  comments,  and  any  new  data  and 
information  or,  alternatively,  after 
reviewing  a  panel's  recommendations, 
the  Commissioner  shall  publish  in  the 
Federal  Register  a  tentative  order 
containing  a  monograph  establishing 
conditions  under  which  a  category  of 
OTC  drugs  or  specific  OTC  drugs  are 
generally  recognized  as  safe  and 
effective  and  not  misbranded.  Within  90 
days,  any  interested  person  may  file 
with  the  Dockets  Management  Branch, 
Food  and  Drug  Administration,  written 
comments  or  written  objections 
specifying  with  particularity  the 
omissions  or  additions 
requested.  *  *  * 

(ii)  The  Commissioner  may  also 
publish  in  the  Federal  Register  a 
separate  tentative  order  containing  a 
statement  of  those  active  ingredients 
reviewed  and  proposed  to  be  excluded 
from  the  monograph  on  the  basis  of  the 
Comtnissioner's  determination  that  they 
would  result  in  a  drug  product  not  being 
generally  recognized  as  safe  and 
effective  or  would  result  in 
misbranding.  This  order  may  be 
published  when  no  substantive 
comments  in  opposition  to  the  panel 
report  or  new  data  and  information  were 


•  received  by  the  Food  and  Drug 
Administration  imder  paragraph 
(a)(6)(iv)  of  this  section  or  when  the 
Commissioner  has  evaluated  and 
concurs  with  a  panel's  recommendation 
that  a  condition  be  excluded  from  the 
monograph.  Within  90  days,  any 
interested  person  may  file  with  the 
Dockets  Management  Branch,  Food  and 
Drug  Administration,  written  objections 
specifying  with  particularity  the 
provision  of  the  tentative  order  to  which 
objection  is  made.  *  *  * 
***** 

3.  Section  330.13  is  amended  by 
adding  paragraph  (e)  to  read  as  follows: 

§330.13    Conditions  for  marketing 
ingredients  recommended  for  over-the- 
counter  (OTC)  use  under  the  OTC  drug 
review. 

***** 

(e)  This  section  applies  only  to 
conditions  under  consideration  as  part 
of  the  OTC  drug  review  initiated  on  May 
11,  1972,  and  evaluated  under  the 
procedures  set  forth  in  §  330.10.  Section 
330.14(h)  applies  to  the  marketing  of  all 
conditions  under  consideration  and 
evaluated  using  the  criteria  and 
procedures  set  forth  in  §  330.14. 

4.  Section  330.14  is  added  to  subpart 
B  to  read  as  follows: 

§330.14    Additional  criteria  and 
procedures  for  classifying  OTC  drugs  as 
generally  recognized  as  safe  and  effective 
and  not  misbranded. 

(a)  Introduction.  This  section  sets 
forth  additional  criteria  and  procediues 
by  which  over  the  counter  (OTC)  drugs 
initially  marketed  in  the  United  States 
after  the  OTC  drug  review  began  in  1972 
and  OTC  drugs  without  any  U.S. 
marketing  experience  can  be  considered 
in  the  OTC  drug  monograph  system. 
This  section  also  addresses  conditions 
regulated  as  a  cosmetic  or  dietary 
supplement  in  a  foreign  country  that 
would  be  regulated  as  OTC  drugs  iii  the 
United  States.  For  purposes  of  this 
section,  "condition"  means  an  active 
ingredient  or  botanical  drug  substance 
(or  a  combination  of  active  ingredients 
or  botanical  drug  substances),  dosage 
form,  dosage  strength,  or  route  of 
administration,  marketed  for  a  specific 
OTC  use,  except  as  excluded  in 
paragraph  (b)(2)  of  this  section.  For 
purposes  of  this  part,  "botanical  drug 
substance"  means  a  drug  substance 
derived  from  one  or  more  plants,  algae, 
or  macroscopic  fungi,  but  does  not 
include  a  highly  purified  or  chemically 
modified  substance  derived  &t>m  such  a 
source. 

(b)  Criteria.  To  be  considered  for 
inclusion  in  the  OTC  drug  monograph 
system,  the  condition  must  meet  the 
following  criteria: 


(1)  The  condition  must  be  marketed 
for  OTC  purchase  by  consumers.  If  the 
condition  is  marketed  in  another 
country  in  a  class  of  OTC  drug  products 
that  may  be  sold  only  in  a  pharmacy, 
with  or  without  the  personal 
involvement  of  a  pharmacist,  it  must  be 
established  that  this  marketing 
restriction  does  not  indicate  safety 
concerns  about  the  condition's  toxicity 
or  other  potentiality  for  harmful  effect, 
the  method  of  its  use,  or  the  collateral 
measures  necessary  to  its  use. 

(2)  The  condition  must  have  been 
marketed  OTC  for  a  minimum  of  5 
continuous  years  in  the  same  country 
and  in  sufficient  quantity,  as 
determined  in  paragraphs  (c)(2)(ii), 
(c)(2)(iii),  and  (c)(2)(iv)  of  this  section. 
Depending  on  the  condition's  extent  of 
marketing  in  only  one  country  with  5 
continuous  years  of  marketing, 
marketing  in  more  than  one  country 
may  be  necessary. 

(c)  Time  and  extent  application: 
Certain  information  must  be  provided 
when  requesting  that  a  condition  subject 
to  this  section  be  considered  for 
inclusion  in  the  OTC  drug  monograph 
system.  The  following  information  must 
be  provided  in  the  format  of  a  time  and 
extent  application  (TEA): 

(1)  Basic  information  about  the 
condition  that  includes  a  description  of 
the  active  ingredient(s)  or  botanical  drug 
subst'ance(s),  pharmacologic  class(es), 
intended  OTC  use(s),  OTC  strength(s) 
and  dosage  form(s),  route(s)  of 
administration,  directions  for  use,  and 
the  applicable  existing  OTC  drug 
monograph(s)  under  which  the 
condition  would  be  marketed  or  the 
request  and  rationale  for  creation  of  a 
new  OTC  drug  monograph(s). 

(i)  A  detailed  chemical  description  of 
the  active  ingredient(s)  that  includes  a 
full  description  of  the  drug  substance, 
including  its  physical  and  chemical 
characteristics,  the  method  of  sjmthesis 
(or  isolation)  and  purification  of  the 
drug  substance,  and  any  specifications 
and  analytical  methods  necessary  to 
ensure  the  identity,  strength,  quality, 
and  purity  of  the  drug  substance. 

(ii)  For  a  botanical  drug  substance(s). 
a  detailed  description  of  the  botanical 
ingredient  (including  proper 
identification  of  the  plant,  plant  part(s), 
alga,  or  macroscopic  fungus  used;  a 
certificate  of  authenticity;  and 
information  on  the  grower/supplier, 
growing  conditions,  harvest  location 
and  harvest  time);  a  qualitative 
description  (including  the  name, 
appearance,  physical/chemical 
properties,  chemical  constituents,  active 
constituent(s)  (if  known),  and  biological 
activity  (if  known));  a  qiiantitative 
description  of  the  chemical 
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constituents,  including  the  active   - 
constituent(s)  or  other  chemical 
marker(s)  (if  known  and  measurable); 
the  type  of  manufacturing  process  [e.g., 
aqueous  extraction,  pulverization);  and 
information  on  any  further  processing  of 
the  botanical  substance  [e.g.,  addition  of 
excipients  or  blending). 

(iii)  Reference  to  the  current  edition  of 
the  U.S.  Pharmacopeia  (USP)-National 
Formulary  (NF)  or  foreign 
compendiums  may  help  satisfy  the 
requirements  in  this  section. 

(2)  A  list  of  all  countries  in  which  the 
condition  has  been  marketed.  Include 
the  following  information  for  each 
country.  (For  a  condition  that  has  been 
marketed  OTC  in  5  or  more  countries 
with  a  minimiun  of  5  continuous  years 
of  marketing  in  at  least  one  country,  the 
sponsor  may  submit  information  in 
accordance  with  paragraph  (c)(4)  of  this 
section): 

(i)  How  the  condition  has  been 
marketed  (e.g.,  OTC  general  sales  direct- 
to-consumer;  sold  only  in  a  pharmacy, 
v\rith  or  without  the  personal 
involvement  of  a  pharmacist;  dietary 
supplement;  or  cosmetic).  If  the 
condition  has  been  marketed  as  a 
nonprescription  pharmacy-only 
product,  establish  that  this  marketing 
restriction  does  not  indicate  safety 
concerns  about  its  toxicity  or  other 
potentiality  for  harmful  effect,  the 
method  of  its  use,  or  the  collateral 
measiues  necessary  to  its  use. 

(ii)  The  cumulative  total  number  of 
dosage  units  (e.g.,  tablets,  capsules, 
ounces)  sold  for  each  dosage  form  of  the 
condition.  Manufacturers  or  suppliers  of 
OTC  active  ingredients  may  provide 
dosage  unit  iiiformation  as  the  total 
weight  of  active  ingredient  sold.  List  the 
various  package  sizes  for  each  dosage 
form  in  which  the  condition  is  marketed 
OTC.  Provide  an  estimate  of  the 
minimum  number  of  potential 
consiuner  exposures  to  the  condition 
using  one  of  the  following  calculations: 

(A)  Divide  the  total  number  of  dosage 
units  sold  by  the  number  of  dosage  imits 
in  the  largest  package  size  marketed,  or 

(B)  Divide  tne  total  weight  of  the 
active  ingredient  sold  by  Uie  total, 
weight  of  the  active  ingredient  in  the 
largest  package  size  marketed. 

(iii)  A  description  of  the  population 
demographics  (percentage  of  various 
racial/ethnic  groups)  and  the  source(s) 
frt>m  which  this  information  has  been 
compiled,  to  ensure  that  the  condition's 
use(s)  can  be  reasonably  extrapolated  to 
the  U.S.  population. 

(iv)  If  tne  use  pattern  [i.e.,  how  often 
it  is  to  be  used  (according  to  the  label) 
and  for  how  long)  varies  between 
countries  based  on  the  condition's 
packaging  and  labeling,  or  changes  in 


use  pattern  have  occurred  over  time  in 
one  or  more  countries,  describe  the  use 
pattern  for  each  country  and  explain 
why  there  are  differences  or  changes. 

(v)  A  description  of  the  countr>''s 
system  for  identifying  adverse  drug 
experiences,  especially  those  foimd  in 
OTC  marketing  experience,  including 
method  of  collection  if  applicable. 

(3)  A  statement  of  how  long  the 
condition  has  been  marketed  in  each 
country  and  how  long  the  current 
product  labeling  has  been  in  use, 
accompanied  by  a  copy  of  the  current 
product  labeling.  All  labeling  that  is  not 
in  English  must  be  translated  to  English 
in  accordance  with  §  10.20(c)(2)  of  this 
chapter.  State  whether  the  current 
product  labeling  has  or  has  not  been 
authorized,  accepted,  or  approved  by  a 
regulatory  body  in  each  country  where 
the  condition  is  marketed. 

(4)  For  a  condition  that  has  been 
marketed  OTC  in  five  or  more  countries 
with  a  minimum  of  5  continuous  years 
of  marketing  in  at  least  one  country,  the 
sponsor  may  select  at  least  five  of  these 
countries  bom  which  to  submit 
information  in  accord  with  paragraphs 
(c)(2)(i)  through  (c)(2)(iv)  of  this  section. 
Selected  countries  must  include  the 
country  with  a  minimum  of  5 
continuous  years  of  OTC  marketing, 
countries  that  have  the  longest  duration 
of  marketing,  and  coimtries  having  the 
most  support  for  extent  of  marketing, 
i.e.,  a  large  volume  of  sales  with  cultural 
diversity  among  users  of  the  product.  If 
the  condition  meets  these  criteria  in 
countries  listed  in  section  802(b)(1)(A) 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act,  some  of  these  coimtries  should  be 
included  among  the  five  selected. 
Sponsors  should  provide  information 
from  more  than  five  countries  if  they 
believe  that  it  is  needed  to  support 
eligibility.  Sponsors  shoidd  explain  the 
basis  for  the  countries  selected  in  the 
TEA. 

(5)  A  list  of  all  countries  where  the 
condition  is  marketed  only  as  a 
prescription  drug  and  the  reasons  why 
its  marketing  is  restricted  to 
prescription  in  these  countries. 

(6)  A  list  of  all  coimtries  in  which  the 
condition  has  been  withdrawn  from 
marketing  or  in  which  an  application  for 
OTC  marketing  approval  has  been 
denied.  Include  the  reasons  for  such 
withdrawal  or  application  denial. 

(7)  The  information  requested  in 
paragraphs  (c)(2),  (c)(2)(i)  through 
(c)(2)(iv),  and  (c)(3)  of  this  section  must 
be  provided  in  a  table  format.  The 
labeling  required  by  paragraph  (c)(3)  of 
this  section  must  be  attached  to  the 
table. 

(8)  For  OTC  drugs  that  have  been 
marketed  for  more  than  5  years  in  the 


United  States  under  a  new  drug 
application,  the  information  requested 
in  paragraphs  (c)(2)(i).  (c)(2)(iii), 
(c)(2)(v),  (c)(3),  and  (c)(5)  of  this  section 
need  not  be  provided. 

(d)  Submission  of  information; 
confidentiality.  The  sponsor  must 
submit  three  copies  of  the  TEA  to  the 
Central  Document  Room,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 
The  Food  and  Drug  Administration  will 
handle  the  TEA  as  confidential  until 
such  time  as  a  decision  is  made  on  the 
eligibility  of  the  condition  for 
consideration  in  the  OTC  drug 
monograph  system.  If  the  condition  is 
found  eligible,  the  TEA  will  be  placed 
on  public  display  in  the  Dockets 
Management  Branch  after  deletion  of 
information  deemed  confidential  under 
18  U.S.C.  1905,  5  U.S.C.  552(b),  or  21 
U.S.C.  331(j).  Sponsors  must  identify 
information  that  is  considered 
confidential  under  these  statutory 
provisions.  If  the  condition  is  not  found 
eligible,  the  TEA  will  not  be  placed  on 
public  display,  but  a  letter  from  the 
agency  to  the  sponsor  stating  why  the 
condition  was  not  found  acceptable  will 
be  placed  on  public  display  in  the 
Dockets  Management  Branch. 

(e)  Notice  of  eligibility.  If  the 
condition  is  found  eligible,  the  agency 
will  publish  a  notice  of  eligibility  in  the 
Federal  Register  and  provide  the 
sponsor  and  other  interested  parties  an 
opportunity  to  submit  data  to 
demonstrate  safety  and  effectiveness. 
When  the  notice  of  eligibility  is 
published,  the  agency  will  place  the 
TEA  on  public  display  in  the  Dockets 
Management  Branch. 

(f)  Request  for  data  and  views.  The 
notice  of  eligibility  shall  request 
interested  persons  to  submit  published 
and  unpublished  data  to  demonstrate 
the  safety  and  effectiveness  of  the 
condition  for  its  intended  OTC  use(s). 
These  data  shall  be  submitted  to  a 
docket  established  in  the  Dockets 
Management  Branch  and  shall  be 
publicly  available  for  viewing  at  that 
office,  except  data  deemed  confidential 
under  18  U.S.C.  1905,  5  U.S.C.  552(b), 
or  21  U.S.C.  331(j).  Data  considered 
confidential  under  these  provisions 
must  be  clearly  identified.  Any 
proposed  compendial  standards  for  the 
condition  shall  not  be  considered 
confidential.  The  safety  and 
effectiveness  submissions  shall  include 
the  following: 

(1)  All  data  and  information  listed  in 
§  330.10(a)(2)  under  the  outline  "OTC 
Drug  Review  Information,"  items  III 
through  VII. 

(2)  All  serious  adverse  drug 
experiences  as  defined  in  §§  310.305 
and  314.80  of  this  chapter,  from  each 
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country  where  the  condition  has  been  or 
is  currently  marketed  as  a  prescription 
drug  or  as  an  OTC  drug  or  product. 
Provide  individual  adverse  drug 
experience  reports  (FDA  Form  3500A  or 
equivalent)  along  with  a  siunmary  of  all 
serious  adverse  drug  experiences  and 
expected  or  firequently  reported  side 
effects  for  the  condition.  Individual 
reports  that  are  not  in  English  must  be 
translated  to  English  in  accordance  with 
§  10.20(c)(2)  of  this  chapter. 

(g)  Administiative  procedures.  The 
agency  may  use  an  advisory  review 
panel  to  evaluate  the  safety  and 
effectiveness  data  in  accord  with  the 
provisions  of  §  330.10(a)(3). 
Alternatively,  the  agency  may  evaluate 
the  data  in  conjunction  with  the 
advisory  review  panel  or  on  its  own 
without  using  an  advisory  review  panel. 
The  agency  will  use  the  safety, 
efiiectiveness,  and  labeling  standards  in 
§  330.10(a)(4)(i)  through  (a)(4)(vi)  in 
evaluating  the  data. 

(1)  If  the  agency  uses  an  advisory 
review  panel  to  evaluate  the  data,  the 
panel  may  submit  its  reconunendations 
in  its  ofBdal  minutes  of  meeting(s)  or  by 
a  report  under  the  provisions  of 
§330.10{aK5). 

(2)  The  agency  may  act  on  an  advisory 
review  panel's  recommendations  using 
the  procedures  in  §§  330.10(a)(2)  and 
330.10(a)(6)  through  (a)(10). 

(3)  If  the  condition  is  initially 
determined  to  be  generally  recognized 
as  safe  and  effective  for  OTC  use  in  the 
United  States,  the  agency  will  propose 
to  include  it  in  an  appropriate  OTC  drug 
monograph(s).  either  by  amending  an 
existing  monograph(s)  or  establishing  a 
new  monograph(s).  if  necessary. 

(4)  If  the  condition  is  initially 
determined  not  to  be  generally 
recognized  as  safe  and  effective  for  OTC 
use  in  the  United  States,  the  agency  will 
inform  the  sponsor  and  other  interested 
parties  who  have  submitted  data  of  its 
determination  by  letter,  a  copy  of  which 
will  be  placed  on  public  display  in  the 
docket  established  in  the  Dockets 
Management  Branch.  The  agency  will 
publish  a  notice  of  proposed  rulemaking 
to  include  the  condition  in  §  310.502  of 
this  chapter. 

(5)  Interested  parties  wfll  have  an 
opportunity  to  submit  comments  and 
new  data.  The  agency  will  subsequently 
publish  a  final  rule  (or  reproposal  if 
necessary)  in  the  Federal  Register. 

(h)  Maiiceting.  A  condition  submitted 
under  this  section  for  consideration  in 
the  OTC  drug  monograph  system  may 
be  marketed  in  accordance  with  an 
applicable  final  OTC  drug  monograph(s) 
only  after  the  agency  determines  that 
the  condition  is  generally  recognized  as 
safe  and  effective  and  includes  it  in  the 


appropriate  OTC  drug  final 
monQgraph(s),  and  the  condition 
complies  with  paragraph  (i)  of  this 
section.  When  an  OTC  drug  monograph 
has  not  been  finalized  and  finalization 
is  not  imminent,  after  the  agency  has 
evaluated  the  comments  to  a  proposed 
rule  to  include  a  new  condition  in  a 
tentative  final  monograph  as  generally 
recognized  as  safe  and  effective  and  the 
agency  has  not  changed  its  position  as 
a  result  of  the  comments,  and  the 
condition  complies  with  paragraph  (i)  of 
this  section,  the  agency  may  publish  a 
notice  of  enforcement  policy  that  allows 
marketing  to  begin  pending  completion 
of  the  final  monograph  subject  to  the 
risk  that  the  agency  may,  prior  to  or  in 
the  final  monograph,  adopt  a  difiierent 
position  that  could  require  relabeling, 
recall,  or  other  regulatory  action. 

(i)  Compendial  monograph.  Any 
active  ingredient  or  botanical  drug 
substance  included  in  a  final  OTC  drug 
monograph  or  the  subject  of  an 
enforcement  notice  described  in 
paragraph  (h)  of  this  section  must  be 
recognized  in  an  official  USP-NF  drug 
monograph  that  sets  forth  its  standards 
of  identity,  strength,  quality,  and  purity. 
Sponsors  must  include  an  official  or 
proposed  compendial  monograph  as 
part  of  the  safety  and  effectiveness  data 
submission  listed  in  §  330.10(a)(2) 
under  item  Vn  of  the  outline  entitled 
"OTC  DRUG  REVIEW  INFORMATION." 

Dated:  January  11, 2001. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-1457  Filed  1-22-02;  8:45  am] 
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Excise  Taxes  on  Excess  Benefit 
Transactions 

AGENCY:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Final  regulations  and  removal  of 

temporary  regulations. 

SUMMARY:  This  document  contains  final 
regulations  relating  to  the  excise  taxes 
on  excess  benefit  transactions  imder 
section  4958  of  the  Internal  Revenue 
Code,  as  well  as  certain  amendments 
and  additions  to  existing  Income  Tax 
Regulations  affected  by  section  4958. 
Section  4958  was  enacted  by  the 


Taxpayer  Bill  of  Rights  2.  Section  4958 
imposes  excise  taxes  on  any  transaction 
that  provides  excess  economic  benefits 
to  a  person  in  a  position  to  exercise 
substantial  influence  over  the  affairs  of 
a  public  charity  or  a  social  welfare 
organization. 

DATES:  Effective  Date:  These  regulations 
are  effective  January  23,  2002. 

Applicability  Date:  These  regulations 
apply  as  of  January  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phyllis  D.  Haney,  (202)  622-4290  (not  a 
toll-free  number). 
SUPPl^ENTARY  INFORMATION: 

Paperwork  Reduction  Act 

The  collections  of  information 
contained  in  these  final  regulations  have 
been  reviewed  and  approved  by  the 
Office  of  Management  and  Budget  in 
accordance  Math  the  Paperwork 
Reduction  Act  (44  U.S.C.  3507)  imder 
control  number  1545-1623.  Responses 
to  these  collections  of  information  are 
required  to  obtain  the  benefit  of  the 
rebuttable  presumption  that  a 
transaction  is  reasonable  or  at  fair 
market  value. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  the  Office  of  Management 
and  Budget. 

The  estimated  annual  burden  pet 
recordkeeper  varies  from  3  hours  to  308 
hours,  depending  on  individual 
circumstances,  with  an  estimated 
weighted  average  of  6  hours,  3  minutes. 

Comments  concerning  the  accuracy  of 
this  burden  estimate  and  suggestions  for 
reducing  this  burden  should  be  sent  to 
the  Internal  Revenue  Service,  Attn:  IRS 
Reports  Clearance  Officer. 
W:CARA«P:FP:S  Washington,  DC  20224, 
and  to  the  Office  of  Management  and 
Budget.  Attn:  Desk  Officer  for  the 
E>epartment  of  the  Treasury,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503. 

Books  or  records  relating  to  this 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.6103. 

Background 

Section  4958  was  added  to  the 
Internal  Revenue  Code  (Code)  by  the 
Taxpayer  Bill  of  Rights  2,  Public  Law 
104-168  (110  Stat.  1452),  enacted  July 
30, 1996.  The  section  4958  excise  taxes 
generally  apply  to  excess  benefit 
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transactions  occurring  on  or  after 
September  14, 1995.  Any  disqualified 
person  who  benefits  bom  an  excess 
benefit  transaction  with  an  applicable 
tax-exempt  organization  is  liable  for  a 
tax  of  25  percent  of  the  excess  benefit. 
The  person  is  also  liable  for  a  tax  of  200 
percent  of  the  excess  benefit  if  the 
excess  benefit  is  not  corrected  by  a 
certain  date.  A  disqualified  person  is 
generally  defined  as  a  person  in  a 
position  to  exercise  substantial 
influence  over  the  affairs  of  the 
applicable  tax-exempt  organization.  An 
applicable  tax-exempt  organization  is 
an  organization  described  in  Code 
section  501(c)(3)  or  (4)  and  exempt  from 
tax  under  section  501(a).  Additionally, 
organization  managers  who  participate 
in  an  excess  benefit  transaction 
knowingly,  willfully,  and  without 
reasonable  cause,  are  liable  for  a  tax  of 
10  percent  of  the  excess  benefit.  The  tax 
for  which  all  participating  organization 
managers  are  liable  cannot  exceed 
$10,000  for  any  one  excess  benefit 
transaction. 

On  August  4, 1998,  a  notice  of 
proposed  rulemaking  (REG-246256-96) 
clarifying  certain  definitions  and  rules 
contained  in  section  4958  was 
published  in  the  Federal  Register  (63 
FR  41486).  The  IRS  received  numerous 
written  comments  responding  to  this 
notice.  A  public  hearing  was  held  on 
March  16  and  17, 1999.  Those  proposed 
regulations  were  revised  in  response  to 
written  and  oral  comments,  and 
replaced  by  temporary  regulations  (TD 
8920,  66  FR  2144)  and  a  cross- 
referencing  notice  of  proposed 
rulemaking  (REG-246256-96,  66  FR 
2173)  on  January  10,  2001.  A  few 
written  comments  were  received  in 
response  to  the  notice  of  proposed 
rulemaking  of  January  10,  2001.  A 
public  hearing  was  held  July  31,  2001. 
After  consideration  of  all  comments 
received,  the  January  2001  cross- 
referencing  proposed  regulations  under 
section  4958  are  revised  and  published 
in  final  form,  and  the  temporary 
regulations  removed.  The  major  areas  of 
the  comments  and  revisions  are 
discussed  below. 

Explanation  and  Summary  of 
Comments 

Tax  Paid  by  Organization  Managers 

Organization  managers  who 
participate  in  an  excess  benefit 
transaction  knowingly,  willfully,  and 
without  reasonable  cause,  are  liable  for 
a  tax  equal  to  10  percent  of  the  excess 
benefit.  The  temporary  regulations 
provide  that  an  organization  manager's 
participation  in  an  excess  benefit 
transaction  will  ordinarily  not  be 


considered  knowing  to  the  extent  that, 
after  full  disclosure  of  the  factual 
situation  to  an  appropriate  professional, 
the  organization  manager  relies  on  a 
reasoned  written  opinion  of  that 
professional  with  respect  to  elements  of 
the  transaction  within  the  professional's 
expertise.  For  this  purpose,  appropriate 
professionals  are  legal  counsel 
(including  in-house  counsel),  certified 
public  accountants  or  accoimting  firms 
with  expertise  regarding  the  relevant  tax 
law  matters,  and  independent  valuation 
experts  who  meet  specified 
requirements.  Oral  comments  at  the 
public  hearing  objected  to  this  safe 
harbor,  suggesting  instances  of  the 
unreliability  of  appraisers  and 
accountants.  The  final  regulations  retain 
this  safe  harbor.  The  IRS  and  the 
Treasury  Department  believe  that  an 
organization  manager  who  has  sought 
and  relied  upon  an  appropriate 
professional  opinion  has  not  "fail[ed]  to 
make  reasonable  attempts  to  ascertain 
whether  the  transaction  is  an  excess 
benefit  transaction",  which  is  a  required 
element  of  knowing  for  this  purpose. 

The  temporary  regulations  provide  an 
additional  safe  harbor:  that  an 
organization  manager's  participation  in 
a  transaction  will  ordinarily  not  be 
considered  knowing  if  the  manager 
relies  on  the  fact  that  the  requirements 
giving  rise  to  the  rebuttable 
presumption  of  reasonableness  are 
satisfied  with  respect  to  the  transaction. 
Several  comments  were  received 
requesting  that  the  safe  harbor  be 
modified,  either  to  apply  if  the 
organization  manager  "reasonably 
believes"  that  the  requirements  for  the 
presumption  are  satisfied,  or  to 
eliminate  the  reliance  requirement.  In 
response  to  these  comments,  the  final 
regulations  no  longer  require  that  the 
organization  manager  rely  on  the  fact 
that  the  requirements  of  the  rebuttable 
presumption  of  reasonableness  are 
satisfied.  The  final  regulations  state  that 
the  organization  manager's  participation 
in  a  transaction  will  ordinarily  not  be 
considered  knowing  if  the  appropriate 
authorized  body  has  met  the 
requirements  of  the  rebuttable 
presumption  with  respect  to  the 
transaction.  The  IRS  and  the  Treasury 
Department  note  that  the  relief  given  by 
this  provision  is  only  a  safe  harbor,  so 
that  failure  to  satisfy  its  requirements 
does  not  necessarily  mean  that  the 
organization  manager  acted  knowingly. 

Definition  of  Applicable  Tax-Exempt 
Organization 

The  temporary  regulations  provide 
that  any  governmental  entity  that  is 
exempt  from  (or  not  subject  to)  taxation 
without  regard  to  section  501(a)  is  not 


an  applicable  tax-exempt  organization 
for  purposes  of  section  4958.  A 
comment  was  received  requesting  that 
the  final  regulations  clarify  whether 
section  115  entities  are  excepted  from 
the  definition  of  applicable  tax-exempt 
organization.  Because  section  115 
exempts  certain  income,  and  not  the 
entity  itself,  the  reference  in  the 
temporary  regulations  to  any 
governmental  entity  "exempt  from  tax" 
without  regard  to  section  501(a)  is 
unclear.  The  final  regulations  provide 
that  for  purposes  of  section  4958,  a 
governmental  luiit  or  an  affiliate  of  a 
governmental  unit  is  not  an  applicable 
tax-exempt  organization  if  it  is:  (1) 
Exempt  from  (or  not  subject  to)  taxation 
without  regard  to  section  501(a);  or  (2) 
relieved  from  filing  an  annual  return 
pursuant  to  the  authority  of  Treasury 
Regulations  under  section  6033. 

Regulations  under  section  6033  grant 
the  Commissioner  authority  to  relieve 
organizations  from  filing  an  annual 
return  required  by  that  section  in  cases 
where  the  returns  are  not  necessary  for 
the  efficient  administration  of  the 
internal  revenue  laws.  Under  this 
authority,  Rev.  Proc.  95-48  (1995-2  C.B. 
418)  relieves  "governmental  units"  and 
certain  "affiliates  of  governmental 
units"  from  the  annual  filing 
requirement.  A  governmental  unit  as 
defined  in  this  revenue  procedure 
already  falls  within  the  exception 
provided  in  the  section  4958  temporary 
regulations  for  "any  governmental  entity 
that  is  exempt  from  (or  not  subject  to) 
taxation  without  regard  to  section 
501(a)".  An  affiliate  of  a  governmental 
unit  that  is  relieved  from  filing  an 
annual  return  by  Rev.  Proc.  95-48  (and 
thus  also  excepted  from  the  definition  of 
an  applicable  tax-exempt  organization 
under  these  section  4958  final 
regulations)  includes  any  organization 
described  in  section  501  (c)  that  has  a 
ruling  or  determination  from  the  IRS 
that:  (1)  Its  income,  derived  from 
activities  constituting  the  basis  for  its 
exemption  under  section  501(c).  is 
excluded  from  gross  income  under 
section  115;  (2)  it  is  entitled  to  receive 
deductible  charitable  contributions 
under  section  170(c)(1)  on  the  basis  that 
the  contributions  are  "for  the  use  of 
governmental  units;  or  (3)  it  is  a  wholly 
owned  instrumentality  of  a  State  for 
emplojTnent  tax  purposes.  An 
organization  described  in  section  501(c) 
that  does  not  have  such  a  ruling  or 
determination  may  also  qualify  as  an 
affiliate  of  a  governmental  unit  for 
purposes  of  the  revenue  procedure  if:  (1) 
It  is  either  "operated,  supervised,  or 
controlled  by"  governmental  units 
within  the  meaning  of  regulations  under 


3078  Federal  Register/Vol.  67.  No.  15/Wednesday,  January  23.  2002/Rules  and  Regulations 


section  509;  (2)  it  possesses  at  least  two 
affiliation  factors  listed  in  Rev.  Proc. 
95-48;  and  (3)  its  filing  of  Form  990, 
"Return  of  Organization  Exempt  From 
Income  Tax",  is  not  otherwise  necessary 
to  the  efficient  administration  of  the 
internal  revenue  laws. 

A  comment  was  also  received 
requesting  that  the  final  regulations 
exclude' from  the  definition  of 
applicable  tax-exempt  organization 
collectively  bargained  apprenticeship 
funds  subject  to  the  ndes  of  the  Labor 
Management  Relations  Act  of  1947  (61 
Stat.  157)  and  the  Employee  Retirement 
Income  Seciuity  Act  of  1974  (88  Stat. 
854)  (ERISA).  The  commenter  stated 
that,  like  governmental  entities,  these 
funds  seek  recognition  under  Code      • 
section  501(c)(3)  on  a  strictly  voluntary 
basis,  and  are  also  eligible  for  tax 
exemption  under  Code  section  501(c)(5). 
The  commenter  also  stated  that 
applying  section  4958  to  these  funds 
would  provide  an  unnecessary  layer  of 
regulation,  because  these  plems  already 
are  subject  to  ERISA. 

The  final  regulations  do  not  except 
collectively  bargained  apprenticeship 
funds  from  the  definition  of  applicable 
tax-exempt  organization.  However,  in 
response  to  this  comment,  the  final 
regulations  provide  a  special  exception 
under  section  4958  for  transactions  that 
are  covered  by  a  final  individual 
prohibited  transaction  exemption  issued 
by  the  Department  of  Labor.  The  final 
regulations  provide  that  section  4958 
does  not  apply  to  any  payment  made 
pursuant  to,  and  in  accordance  with,  a 
final  individual  prohibited  transaction 
exemption  issued  by  the  Department  of 
Labor  under  ERISA  with  respect  to  a 
transaction  involving  a  plan  that  is  an 
applicable  tax-exempt  organization. 
Before  granting  an  individual  prohibited 
transaction  exemption  under  ERISA,  the 
Department  of  Labor  must  determine 
that  the  particular  transaction  is  in  the 
interests  of  the  plan  and  its  participants, 
and  is  protective  of  the  rights  of 
participants  in  the  plan.  The  IRS  and 
the  Treasury  Department  believe  that 
the  similarity  between  the  ERISA 
standard  ("in  the  interests  of  and 
"protective  of  the  rights  of 
participants)  and  the  fail  market  value 
standard  of  section  4958  warrants  this 
special  exception. 

Definition  of  Disqualified  Person 

The  preamble  of  the  temporary 
regulations  noted  that  the  IRS  and  the 
Treasury  Department  considered 
adopting  a  special  rule  with  respect  to 
so-called  donor-advised  fimds 
maintained  by  applicable  tax-exempt 
organizations,  and  requesited  comments 
regarding  potential  issues  raised  by 


applying  the  fair  market  value  standard 
of  section  4958  to  distributions  from  a 
donor-advised  fund  to  (or  for  the  use  of) 
the  donor  or  advisor.  Several  comments 
were  received  on  this  issue.  Most  of  the 
comments  objected  to  treating  a  donor 
or  advisor  to  this  type  of  fund  as  a 
disqualified  person  based  solely  on 
influence  over  a  donor-advised  fund. 
Others  stated  that  the  existing  factors 
contciined  in  the  temporary  regulations 
were  adequate  to  find  disqualified 
person  status  in  appropriate 
circumstances.  One  commenter 
requested  that  if  section  4958  were  to 
apply  to  transactions  involving  donor- 
advised  funds,  the  fair  market  standard 
should  apply,  and  requested  additional 
definitions  and  exclusions  if  the  final 
regulations  contained  specific  rules  for 
these  types  of  funds. 

In  response  to  these  comments,  the 
final  regulations  do  not  adopt  a  special- 
rule  regarding  any  donor  or  advisor  to 
a  donor-advised  fund.  Thus,  the  general 
rules  of  §  53.4958-3  will  apply  to 
determine  if  a  donor  or  advisor  is  a 
disqualified  person. 

Some  additional  comments  were 
received  on  other  specific  rules  of  the 
disqualified  person  definition  contained 
in  the  temporary  regulations.  The  final 
regulations  do  not  change  the  rules  or 
descriptions  contained  in  the  definition. 
However,  several  of  the  comments  are 
discussed  below  to  explain  why  the  IRS 
and  the  Treasury  Department  concluded 
that  changes  were  not  necessary  or 
desirable.  Other  comments  suggested 
changes  to  the  examples.  In  response  to 
those  comments,  several  examples  in 
this  section  of  the  final  regulations  were 
revised  from  the  temporary  regulations, 
as  discussed  below. 

The  temporary  regulations  state  that 
an  organization  described  in  section 
501(c)(4)  is  deemed  not  to  have 
substantial  influence  with  respect  to 
another  applicable  tax-exempt 
organization  described  in  section     • 
501(c)(4).  A  section  501(c)(4) 
organization  can,  however,  have 
substantial  influence  with  respect  to  an 
organization  described  in  section 
501(c)(3).  A  commenter  requested  that 
section  501(c)(4)  organizations  be 
excluded  from  disqualified  person 
status  with  respect  to  all  applicable  tax- 
exempt  organizations. 

The  IRS  and  the  Treasury  Department 
decline  to  expand  the  exclusion  for 
section  501(c)(4)  organizations.  A 
section  501(c)(4)  organization  can 
engage  in  certain  activities  (such  as 
political  campaign  activities)  that  a 
section  501(c)(3)  organization  cannot. 
Accordingly,  the  IRS  and  the  Treasury 
Department  are  concerned  about 
transactions  in  which  a  section  501(c)(3) 


organization  may  provide  an  excess 
benefit  to  a  section  501(c)(4) 
organization  to  avoid  limitations  of 
section  501(c)(3). 

Oral  comments  at  the  public  hearing 
objected  to  including,  as  one  of  the 
factors  tending  to  show  no  substantial 
influence,  the  fact  that  the  person's  sole 
relationship  to  an  applicable  tax-exempt 
organization  is  as  a  contractor  (such  as  ■ 
an  attorney,  accountant,  or  investment 
manager  or  advisor)  providing 
professional  advice  to  the  organization. 
The  commenter  suggested  that  these 
providers  of  professional  advice  have  a 
great  deal  of  influence  over  applicable 
tax-exempt  organizations,  but  choose 
not  to  exercise  that  influence.  The  IRS 
and  the  Treasury  Department  believe 
that  the  description  of  this  factor  in  the 
temporary  regulations  includes 
sufficient  safeguards  to  protect  the 
organization.  Accordingly,  the  final 
regulations  retain  this  factor. 
Additionally,  being  in  this  category  of 
persons  is  merely  a  factor  tending  to 
show  no  substantial  influence.  In 
appropriate  circumstances,  the  IRS 
could  still  conclude  that  a  person 
ostensibly  described  in  this  category 
was  a  disqualified  person  based  on  all 
relevant  facts  and  circiunstances. 

Another  comment  objected  to  the 
standard  of  one  of  the  factors  tending  to 
show  substantial  influence:  that  a 
person's  compensation  is  primarily 
based  on  revenues  derived  from 
activities  of  the  organization  that  the 
person  controls.  The  commenter 
suggested  that  this  factor  be  modified  to 
provide  that  revenues  controlled  by  the 
person  also  represent  a  substantial  part 
of  the  organization's  total  revenues.  The 
IRS  and  the  Treasury  Department  do  not 
believe  that  a  change  is  necessary.  The 
factor  at  issue  is  only  one  of  many 
factors  that  may  be  considered,  and  will 
be  considered  in  conjimction  with  all 
relevant  facts  and  circiunstances. 

Another  comment  requested  further 
revision  to  two  factors  tending  to  show 
substantial  influence.  The  first  factor 
states  that  the  person  has  or  shares 
authority  to  control  or  determine  a 
substantial  portion  of  the  organization's 
capital  expenditiues,  operating  budget, 
or  compensation  for  employees.  The 
second  fector  states  that  the  person 
manages  a  discrete  segment  or  activity 
of  the  organization  that  represents  a 
substantiaL portion  of  the  activities, 
assets,  income,  or  expense  of  the 
organization,  as  compared  to  the 
organization  as  a  whole.  The  commenter 
suggested  that  the  first  factor  is 
sufficient,  and  requested  that  the  second 
factor  be  deleted.  Alternatively,  the 
commenter  requested  that  the  final 
regulations  define  the  term  substantial. 
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and  recommended  a  safe  harbor 
percentage  of  15  percent. 

The  IRS  and  the  Treasury  Department 
did  not  revise  these  two  factors  tending 
to  show  substantial  influence.  The  IRS 
and  the  Treasury  Department  do  not 
believe  that  these  two  factors  are 
redundant,  as  they  address  budget  and 
management  authority,  respectively, 
and  these  two  functions  may  reside  in 
different  persons.  In  addition,  as  with 
any  of  the  listed  factors,  these  two 
factors  are  considered  along  with  all 
other  relevant  facts  and  circumstances. 

In  response  to  a  comment  regarding 
the  examples  of  this  section,  the  final 
regulations  revise  an  example  that 
concludes  that  a  hospital  management 
company  is  a  disqualified  person  with 
respect  to  the  applicable  tax-exempt 
organization.  The  comment  stated  that 
the  example  could  create  confusion 
because  its  language  does  not  match 
neatly  with  the  factors  tending  to  show 
substantial  influence  listed  in  the 
temporary  regulations.  The  conunenter 
also  pointed  out  that,  under  the  facts  of 
the  example,  the  functions  of  the 
management  company  seemed  close  to 
those  of  a  president,  chief  executive 
officer,  or  chief  operating  officer,  one  of 
the  categories  of  persons  who  are 
deemed  to  have  substantial  influence. 
The  example  is  revised  in  the  final 
regulations  to  illustrate  that  the 
management  company  is  a  disqualified 
person  per  se,  because  it  has  ultimate 
responsibility  for  supervising  the 
management  of  the  hospital,  consistent 
with  the  regulatory  description  of  the 
functions  of  a  president,  chief  executive 
officer,  or  chief  operating  officer.  By 
concluding  that  the  management 
company  is  a  disqualified  person,  this 
example  also  addresses  a  comment 
requesting  that  final  regulations  clarify 
whether  only  individuals  coidd  be 
persons  having  substantial  influence. 

Economic  Benefit  Provided  Indirectly 

'  One  comment  analyzed  examples  in 
the  temporary  regulations  defining  an 
indirect  excess  benefit  transaction.  The 
commenter  questioned  one  example  in 
which  the  benefits  provided  to  a 
disquaUfied  person  by  an  applicable 
tax-exempt  organization  and  an  entity 
controlled  by  the  organization  are 
evaluated  in  the  aggregate,  and  the 
excess  over  reasonable  compensation  for 
the  services  performed  by  the 
disquaUfied  person  for  both  entities  is 
treated  as  an  excess  benefit.  The 
commenter  recommended  that  the 
example  be  deleted  or  revised  so  that 
the  reasonableness  of  compensation 
provided  by  each  entity  is  evaluated 
separately. 


The  rules  governing  an  indirect  excess 
benefit  transaction  are  intended  to 
prevent  an  applicable  tax-exempt 
organization  from  avoiding  section  4958 
by  using  a  controlled  entity  to  provide 
excess  benefits  to  a  disqualified  person. 
Thus,  for  piuposes  of  section  4958. 
economic  benefits  provided  by  a 
controlled  entity  will  be  treated  as 
provided  by  the  applicable  tax-exempt 
organization.  Likewise,  the  IRS  and  the 
Treasiuy  Department  believe  that  any 
services  performed  by  the  disqualified 
person  for  a  controlled  entity  should  be 
taken  into  account  in  determining  the 
reasonableness  of  compensation  paid  by 
the  applicable  tax-exempt  organization. 
Accordingly,  this  example  is  not 
changed  in  the  final  regulations. 
However,  the  IRS  and  the  Treasury 
Department  agree  with  the  commenter 
that  the  payment  of  compensation  by  an 
applicable  tax-exempt  organization  to  a 
disqualified  person  for  services 
provided  to  a  controlled  entity,  other 
than  a  wholly-owned  subsidiary,  may 
raise  private  benefit  issues  if  the  other 
investors  in  the  entity  do  not  make  a 
proportional  contribution.  Accordingly, 
another  example  in  this  section  is 
modified  to  clarify  that  the  controlled 
entity  for  which  the  disqualified  person 
performs  services  is  a  wholly-owned 
subsidiary  of  the  applicable  tax-exempt 
organization. 

Initial  Contract  Exception 

The  temporary  regulations  provide 
that  section  4958  does  not  apply  to  any 
fixed  payment  made  to  a  person 
pursuant  to  an  initial  contract, 
regardless  of  whether  the  pa)rment 
would  otherwise  constitute  an  excess 
benefit  transaction.  For  this  purpose,  an 
initial  contract  is  defined  as  a  binding 
written  contract  between  an  applicable 
tax-exempt  organization  and  a  person 
who  was  not  a  disqualified  person 
immediately  prior  to  entering  into  the 
contract.  A  fixed  payment  means  an 
amoiuit  of  cash  or  other  property 
specified  in  the  contract,  or  determined 
by  a  fixed  formula  specified  in  the 
contract,  which  is  paid  or  transferred  in 
exchange  for  the  provision  of  specffied 
services  or  property.  A  fixed  formula 
may  incorporate  an  amount  that 
depends  upon  futiue  specified  events  or 
contingencies  (e.g.,  revenues  generated 
by  activities  of  the  organization), 
provided  that  no  person  exercises 
discretion  when  calculating  the  amount 
of  a  pajnment  or  deciding  whether  to 
make  a  payment.  The  temporary 
regulations  include  examples  to 
illustrate  the  application  of  the  initial 
contract  rule. 

Several  comments  were  received  on 
this  section  of  the  temporary 


regulations,  including  comments  on 
specific  examples.  Several 
commentators  requested  a  more  liberal 
definition  of  initial  contract.  For 
instance,  requests  were  received  to 
extend  the  initial  contract  exception  to 
cases  where  there  is  other 
contemporaneous  written  evidence  of 
the  terms  of  employment  (but  not  a 
binding  contract),  or  for  the  rule  to 
cover  cases  where  the  parties  agree  to 
substantial  terms  of  the  person's 
employment,  but  where  a  final  contract 
has  not  been  signed  before  the  person 
begins  performing  services  for  the 
organization.  As  the  term  binding 
written  contract  is  governed  by  State 
law,  in  some  cases  that  term  may  in  fact 
be  satisfied  by  an  exchange  of  writings 
indicating  the  substantial  terms  of  an 
agreement.  However,  the  IRS  and  the 
Treasury  Department  decline  to  revise 
the  regulatory  definition  of  this  term 
bom.  that  Contained  in  the  temporary 
regulations. 

One  commenter  at  the  public  hearing 
requested  that  the  final  regulations 
eliminate  the  initial  contract  exception. 
In  this  commenter's  view,  the  Seventh 
Circuit  in  United  Cancer  Council,  Inc.  v. 
Comrnissioner  of  Internal  Revenue,  165 
F.3d  1173  (7th  Cir.  1999),  rev'ing  and 
remanding  109  T.C.  326  (1997),  focused 
on  the  wrong  moment  in  time  to 
determine  insider  status  (analogous  to 
disqualified  person  status  under  section 
4958).  The  commenter  suggested  that  a 
person's  insider  status  should  be 
determined  at  the  time  payments  are 
made  to  the  person.  Therefore,  the 
commenter  recommended  that  the  IRS 
and  the  Treasury  Department  decline  to 
follow  the  reasoning  of  the  Seventh 
Circuit's  decision  in  the  United  Cancer 
Council  case  in  the  final  regulations. 
Alternatively,  the  commenter  requested 
that,  if  the  initial  contract  exception  is 
retained  in  the  section  4958  final 
regulations,  the  IRS  and  the  Treasury 
Department  revise  the  private  benefit 
standard  under  the  section  501(c)(3) 
regulations  to  require  that  any  private 
benefit  conferred  by  a  transaction  must 
be  insubstantial  relative  to  the  public 
benefit  resulting  from  the  transaction 
(rather  than  the  public  benefit  resulting 
from  the  organization's  overall 
activities). 

Although  the  United  Cancer  Council 
case  addressed  the  issue  of  private 
inurement  under  the  standards  of 
section  501(c)(3)  in  connection  with 
revocation  of  the  organization's  tax 
exemption,  the  temporary  regulations 
address  the  concerns  expressed  in  the 
Seventh  Circuit's  opinion  in  United 
Cancer  Council  in  the  context  of  section 
4958.  The  Seventh  Circuit  concluded 
that  prohibited  iniu«ment  under  section 
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501(c)(3)  cannot  result  from  a 
contractual  relationship  negotiated  at 
ann's  length  with  a  party  having  no 
prior  relationship  with  the  organization, 
regardless  of  the  relative  bargaining 
strength  of  the  parties  or  resultant 
control  over  the  tax-exempt  organization 
created  by  the  terms  of  the  contract.  The 
temporary  regulations  provide  that,  to 
the  extent  that  an  applicable  tax-exempt 
organization  and  a  person  who  is  not  yet 
a  disqualified  person  enter  into  a 
binding  written  contract  that  specifies 
the  amounts  to  be  paid  to  the  person  (or 
specifies  an  objective  formula  for 
calculating  those  amounts),  those  fixed 
payments  are  not  subject  to  scrutiny 
under  section  4958,  even  if  paid  after 
the  person  becomes  a  disqualified 
p«son.  However,  the  initial  contract 
exception  does  not  apply  if  the  contract 
is  materially  modified  or  if  the  person 
fails  to  substantially  perform  his  or  her 
obligations  under  the  contract.  The  IRS 
and  the  Treasury  Department  believe 
that  the  fact  that  the  initial  contract  is 
scrutinized  again  when  either  of  these 
situations  occurs  provides  adequate 
protection  to  the  applicable  tax-exempt 
organization.  In  addition,  the  suggested 
revisions  to  the  regulations  under 
section  501(c)(3)  are  beyond  the  scope 
of  this  regulations  project. 

Several  comments  on  specific 
examples  in  the  initial  contract 
exception  section  of  the  temporary 
regulations  were  received.  One  writer 
commented  that  in  the  example 
involving  a  hospital  management 
company,  the  structure  of  the 
management  fee  gives  the  management 
company  an  incentive  to  provide  charity 
care  regardless  of  whether  the  hospital 
has  the  financial  resources  to  pay  for  it. 
The  intent  of  that  example  is  merely  to 
illustrate  a  fixed  payment  determined 
by  a  fixed  formula  specified  in  the 
contract,  where  the  formula 
incorporates  an  amount  that  is 
dependent  on  future  specified  events, 
but  where  no  person  exercises 
discretion  when  calciilating  the  amount 
of  a  payment  under  the  contract. 
Therefore,  the  example  remains 
unchanged  in  the  final  regulations. 

Additional  comments  were  received 
addressing  the  example  in  which  the 
same  hospital  management  company 
also  received  reimbursements  for  certain 
expenses  in  addition  to  the  fixed 
management  fee.  The  temporary 
regulations  provide  that  any  amount 
paid  to  a  person  imder  a  reimbiusement 
(or  similar)  arrangement  where 
discretion  is  exercised  with  respect  to 
the  amount  of  expenses  incurred  or 
reimbursed  is  not  a  fixed  payment  for 
purposes  of  the  section  4958  initial 
contract  exception.  A  request  was  made 


to  distinguish  such  reimbursement 
arrangements  from  payments 
determined  by  a  fixed  formula  based  on 
revenues  from  a  particular  activity, 
where  a  person  has  discretion  over  the 
extent  of  the  activity.  The  IRS  and  the 
Treasiuy  Department  believe  that 
reimbursement  payments  should 
generally  be  evaluated  for 
reasonableness  for  purposes  of  section 
4958.  Consequently,  the  example  is  not 
modified  in  the  final  regulations,  except 
to  clarify  that  the  management  fee  is  a 
fixed  payment,  even  though  the 
reimbursement  payments  under  the 
contract  are  not.  However,  as  discussed 
below,  the  IRS  and  the  Treasury 
Department  also  believe  that 
reimbursement  arrangements  that  meet 
the  requirements  of  §  1.62-2(c)  (expense 
reimbursements  pursuant  to  an 
accountable  plan)  do  not  raise  the  same 
concerns  as  other  reimbursement 
payments,  because  of  the  requirements 
to  qualify  as  an  accountable  plan. 
Accordingly,  the  final  regulations 
disregard  amounts  reimbursed  to 
employees  pursuant  to  an  accoimtable 
plan  (see  the  discussion  of  this  topic  in 
this  preamble  under  the  heading 
"Disregarded  Economic  Benefits"). 
Because  the  hospital  management 
company  in  the  example  is  a  contractor, 
and  not  an  employee,  the  expense 
reimbursements  do  not  fall  within  this 
exception.for  expense  reimbursements 
piusuant  to  an  accountable  plan. 

Disregarded  Economic  Benefits 

The  temporary  regulations  provide 
that  all  fringe  benefits  excluded  from 
income  under  section  132  (except  for 
certain  liability  insurance  premiums, 
payments  or  reimbiusements)  are 
disregarded  for  section  4958  purposes. 
To  provide  consistent  treatment  of 
benefits  provided  in  cash  and  in  kind, 
the  final  regulations  also  disregard 
expense  reimbursements  paid  pursuant 
to  an  accoimtable  plan  that  meets  the 
requirements  of  §  1.62-2(c).  Thus,  as  is 
the  case  with  section  132(d)  working 
condition  fringe  benefits,  existing 
standards  imder  section  162  and  section 
274  will  apply  to  determine  whether 
employee  expense  reimbursements  are 
disregarded  for  section  4958  purposes, 
or  are  treated  as  part  of  the  disqualified 
person's  compensation  for  purposes  of 
determining  reasonableness  under 
section  4958. 

Several  comments  were  received 
requesting  that  lodging  furnished  for  the 
convenience  of  the  employer  (i.e., 
meeting  the  requirements  of  section 
119)  be  disregarded  for  section  4958 
purposes.  These  comments  suggested 
that  benefits  excluded  from  gross 
income  under  section  119  should  be 


disregarded  for  purposes  of  section  4958 
because  the  policy  rationale  imderlying 
section  119  is  the  same  as  that 
underlying  section  132.  However,  there 
are  differences  between  the  two 
sections.  In  general,  section  132  benefits 
are  subject  to  nondiscrimination  rules  or 
are  de  minimis  in  amount,  which  is  not 
the  case  with  section  119  benefits.  The 
value  of  housing  benefits  is  potentially 
much  larger  than  many  of  the  section 
132  benefits,  and  therefore  a  greater 
potential  for  abuse  exists  in  the  section 
119  area.  Accordingly,  the  IRS  and  the 
Treasury  Department  believe  it  is 
appropriate  to  treat  section  119  benefits 
differently  from  section  132  benefits  by 
requiring  an  evaluation  for 
reasonableness. 

The  temporary  regulations  disregard 
economic  benefits  provided  to  a  donor 
solely  on  account  of  a  contribution 
deductible  imder  section  1 70  if  two 
requirements  are  met.  First,  any  non- 
disqualified  person  making  a 
contribution  above  a  specified  amount 
to  the  organization  is  given  the  option 
of  receiving  substantiadly  the  same 
economic  benefit.  Second,  the 
disqualified  person  and  a  significant 
niunber  of  non-disqualified  persons  in 
fiact  make  a  contribution  of  at  least  the 
specified  amount.  Several  comments 
were  received  requesting  additional 
guidance  with  respect  to  these 
disregarded  benefits.  One  commenter 
asked  that  the  rule  be  revised  to  address 
contributions  that  are  not  deductible  by 
the  donor  in  the  current  year  because  of 
the  percentage  limitations  under  section 
17O0)).  That  commenter  also  requested 
that  the  final  regulations  provide  for 
situations  where  no  other  donor  makes 
a  comparable  contribution  to  the 
specific  applicable  tax-exempt 
organization.  In  that  instance,  the 
commenter  requested  that  the  benefits 
be  considered  in  relation  to  benefits 
customarily  provided  by  similar 
organizations  for  that  level  of 
contribution.  Another  commenter 
requested  that  any  benefit  provided  to  a 
donor  be  disregarded  if  the  value  of  the 
benefit  does  not  exceed  the  value  of  the 
donation  and  the  donor  treats  the 
benefit  as  a  quid  pro  quo  that  reduces 
the  donor's  charitable  contribution 
deduction. 

The  IRS  and  the  Treasiuy  Department 
decline  to  address  situations  where  a 
disqualified  person  makes  a  unique 
contribution  to  an  applicable  tax- 
exempt  organization.  As  a  practical 
matter,  an  excess  benefit  transaction 
would  never  arise  in  connection  with  a 
contribution  to  an  applicable  tax- 
exempt  organization,  where  the  value  of 
the  contribution  exceeds  the  value  of 
any  benefit  the  donor  receives  in  return. 
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However,  in  response  to  comments,  the 
final  regulations  clarify  that  economic 
benefits  made  available  on  equal  terms 
to  a  disqualified  person  and  a 
significant  number  of  other  donors  who 
make  charitable  contributions  (within 
the  meaning  of  section  170)  above  a 
specified  amount  may  be  disregarded 
for  purposes  of  section  4958,  even  if  the 
disqualified  person  cannot  claim  a 
deduction  under  section  170  with 
respect  to  the  contribution,  because  the 
disqualified  person  does  not  itemize 
deductions,  or  is  subject  to  the 
percentage  limitations  under  section 
170(b). 

Timing  of  Reasonableness 
Determination 

The  temporary  regulations  provide 
that  reasonableness  is  determined  with 
respect  to  any  fixed  payment  (as  defined 
for  purposes  of  the  initial  contract  rule) 
at  the  time  the  parties  enter  into  the 
contract.  For  non-fixed  payments, 
reasonableness  is  determined  based  on 
all  facts  and  circumstances,  up  to  and 
including  circiunstances  as  of  the  date 
of  payment.  A  comment  requested  that 
final  regulations  clarify  that  the  timing 
for  determining  the  reasonableness  of  a 
benefit  is  not  affected  by  the  existence 
of  a  substantial  risk  of  forfeitiue.  In 
response  to  this  comment,  the  final 
regulations  are  revised  to  clarify  that  the 
general  timing  rules  apply  to  property 
subject  to  a  substantial  risk  of  forfeiture. 
Therefore,  if  the  property  subject  to  a 
substantial  risk  of  forfeitiue  satisfies  the 
definition  affixed  payment, 
reasonableness  is  determined  at  the  time 
the  parties  enter  into  the  contract 
providing  for  the  transfer  of  the 
property.  If  the  property  is  not  a  fixed 
payment,  then  reasonableness  is 
determined  based  on  all  facts  and 
circumstances,  up  to  and  including 
circumstances  as  of  the  date  of  payment. 
An  example  is  also  added  to  illustrate 
how  the  regular  timing  rules  for 
determining  reasonableness  for  section 
4958  piuposes  apply  to  property  that  is 
subject  to  a  substantial  risk  of  forfeiture. 

Contemporaneous  Substantiation 

The  temporary  regidations  provide 
that  an  organization  must  provide 
written  substantiation  that  is 
contemporaneous  with  the  transfer  of 
benefits  at  issue  in  order  to  provide 
clear  and  convincing  evidence  of  its 
intent  to  treat  benefits  provided  to  a 
disqualified  person  as  compensation  for 
services.  This  requirement  may  be 
satisfied  by  either:  (1)  The  organization 
reporting  die  economic  benefit  as 
compensation  on  an  original  Federal  tabc 
information  return,  or  on  an  amended 
Federal  tax  information  return  filed 


prior  to  the  commencement  of  an  IRS 
examination  of  the  applicable  tax- 
exempt  organization  or  the  disqualified 
person  for  the  taxable  year  in  which  the 
transaction  occurred;  or  (2)  the  recipient 
disqualified  person  reporting  the  benefit 
as  income  on  the  person's  original 
Federal  tax  return,  or  on  the  person's 
amended  Federal  tax  return  filed  prior 
to  the  commencement  of  an  IRS 
examination.  The  final  regulations 
clarify  that  for  an  amended  return  filed 
by  a  disqualified  person  to  be 
considered  contemporaneous 
substantiation,  the  person  must  Ble  an 
amended  retxim  prior  to  the  earlier  of 
the  following  dates:  (1)  Conunencement 
of  an  IRS  examination;  or  (2)  the  first 
documentation  in  writing  by  the  IRS  of 
a  potential  excess  benefit  transaction. 

The  temporary  regulations  provide 
that,  if  a  benefit  is  not  reported  on  a 
return  filed  with  the  IRS,  other  written 
contemporaneous  evidence  (such  as  an 
approved  written  employment  contract 
executed  on  or  before  the  date  of  the 
transfer)  may  be  used  to  demonstrate 
that  the  appropriate  decision-making 
body  or  an  authorized  officer  approved 
a  transfer  as  compensation  for  services 
in  accordance  with  established 
procedures.  A  comment  was  received 
requesting  that  the  reference  to 
"established  procedures"  be  deleted. 

The  final  regulations  retain  the 
reference  to  "established  procedures" 
because  it  appears  in  the  legislative 
history  to  section  4958  (See  H.  REP.  NO. 
506, 104th  Congress,  2d  SESS.  (1996), 
53,  57).  The  IRS  will  interpret  the  term 
established  procedures  to  refer  to  the 
organization's  usual  practice  for 
approving  compensation,  not  to  require 
an  organization  to  have  a  formal  written 
procedure  for  approving  compensation. 
For  clarity,  the  final  regulations  replace 
the  term  authorized  officer  viWh  "officer 
authorized  to  approve  compensation '. 

The  final  regidations  also  clarify  that 
written  evidence  upon  which  the 
applicable  tax-exempt  organization  ^ 
based  a  reasonable  belief  that  a  benefit 
was  nontaxable  can  serve  as  written 
contemporaneous  evidence 
demonstrating  that  a  transfer  was 
approved  as  compensation,  even  if  the 
organization's  belief  later  proves  to  be 
erroneous.  The  written  evidence  must 
have  been  in  existence  on  or  before  the 
due  date  of  the  applicable  Federal  tax 
return  (including  extensions  but  not 
amendments).  The  final  regidations 
include  an  example  illustrating  this 
rule. 

Finally,  the  final  regulations  provide 
that  in  no  event  will  an  economic 
benefit  that  a  disqualified  person 
obtains  by  theft  or  fraud  be  treated  as 


consideration  for  the  performance  of 

services. 

Transaction  in  Which  the  Amount  of  the 
Economic  Benefit  is  Determined  in 
Whole  or  in  Part  by  the  Revenues  of  One 
or  Mor6  Activities  of  the  Organization. 

Section  4958(c)(2)  identifies  a  second 
type  of  excess  benefit  transaction:  any 
transaction  in  which  the  amount  of  any 
economic  benefit  provided  to  or  for  the 
use  of  a  disqualified  person  is 
determined  in  whole  or  in  part  by  the 
revenues  of  one  or  more  activities  of  the 
applicable  tax-exempt  organization, 
where  the  transaction  results  in 
impermissible  inurement  under  section 
561(c)(3)  or  (4).  The  statute  provides, 
however,  that  this  type  of  transaction  is 
only  an  excess  benefit  transaction  to  the 
extent  provided  in  regulations 
prescribed  by  the  Secretary. 

The  August  1998  proposed 
regulations  provided  standards  for 
determining  when  a  revenue-sharing 
transaction  constitutes  an  excess  benefit 
transaction.  Numerous  comments  were 
received  on  this  section  of  the  proposed 
regulations.  Commenters  offered 
multiple,  often  conflicting,  suggestions 
and  recommendations  to  address  the 
many  issues  raised  with  respect  to 
revenue-sharing  transactions. 

The  temporary  regulations  reserve  the 
section  of  the  regulations  governing 
revenue-sharing  transactions.  The 
temporary  regulations  provide  that, 
until  specific  rules  are  issued  to  regulate 
such  transactions,  alh  transactions  with 
disqualified  persons  (regardless  of 
whether  the  person's  compensation  is 
computed  by  reference  to  revenues  of 
the  organization]  will  be  evaluated 
under  general  rules  defining  an  excess 
benefit  transaction  in  §  53.4958-4T.  A 
written  comment  was  received 
supporting  the  decision  to  reserve  that 
section  of  the  regulations.  However,  a 
speaker  at  the  public  hearing  objected  to 
the  lack  of  specific  limits  on  revenue- 
sharing  transactions  in  the  temporary 
regulations.  The  speaker  would  allow 
oiUy  a  small  percentage  of  a  disqualified 
person's  salary  to  be  based  on  an 
applicable  tax-exempt  organization's 
revenues. 

Another  comment  asked  whether 
revenue-sharing  transactions  that  are 
reasonable  in  amount  may  nonetheless 
violate  the  inurement  prohibition,  so 
that  they  jeopardize  the  organization's 
tax-exempt  status.  The  temporary 
regulations  and  these  final  regulations 
make  clear  that  the  general  exemption 
standards  of  sections  501(c)(3)  and  (4) 
still  apply.  Under  these  standards, 
inurement  may  exist  even  though  a 
disqualified  person  receives  a 
reasonable  amoimt  frt>m  a  revenue- 
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sharing  arrangement.  However,  most 
situations  that  constitute  iniu-ement  will 
also  violate  the  general  rules  of 
§  53.4958-4  {e.g.,  exceed  reasonable 
compensation). 

The  final  regulations  continue  to 
reserve  the  separate  section  governing 
revenue-sharing  transactions.  The  IRS 
and  the  Treasury  Department  will 
continue  to  monitor  these  types  of 
transactions,  and  if  appropriate,  will 
consider  issuing  specific  rules  to 
regulate  them.  Any  later  regulations  that 
may  become  necessary  will  be  issued  in 
proposed  form. 

Tne  final  regulations  provide  that  the 
general  rules  of  §  53.4958-4  apply  to  all 
transactions  with  disqualified  persons, 
regardless  of  whether  the  amoimt  of  the 
benefit  provided  is  determined,  in 
whole  or  in  part,  by  the  revenues  of  one 
or  more  activities  of  the  organization. 

Rebuttable  Presumption  That  a 
Transaction  Is  Not  an  Excess  Benefit 
Transaction 

An  informal  question  was  presented 
with  respect  to  the  definition  of 
authorized  body  contained  in  the 
temporary  regulations  for  purposes  of 
the  rebuttable  presumption  of 
reasonableness.  The  IRS  was  asked 
whether  approval  by  one  authorized 
official  of  an  applicable  tax-exempt 
organization  could  satisfy  the 
requirement  of  approval  by  an 
authorized  body  for  purposes  of 
establishing  the  presumption.  Under  the 
regulatory  definition  of  authorized  body 
in  both  the  temporary  regulations  and 
these  final  regulations,  a  single 
individual  may  constitute  either  a 
committee  of  the  governing  body  or  a 
party  authorized  by  the  governing  body 
to  act  on  its  behalf,  if  State  law  allows 
a  single  individual  to  act  in  either  of 
these  capacities. 

Correction 

Several  comments  were  received  with 
respect  to  the  specific  correction  rules 
contained  in  the  temporary  regulations. 
One  commenter  requested  that,  in  the 
case  of  an  excess  benefit  involving  a 
transfer  of  property  by  an  applicable 
tax-exempt  organization  to  a 
disqualified  person,  the  final  regulations 
be  modified  to  require  the  return  of  the 
specific  property  if  the  organization 
wants  the  property  back.  The 
commenter  suggested  that  such  a  rule 
would  be  consistent  with  the  private 
foimdation  self-dealing  regulations 
under  section  4941 ,  which  require 
rescission  of  the  transaction  where 
possible.  Rescission  is  appropriate 
under  section  4941,  where  most 
transactions  between  a  private 
foimdation  and  a  disqualified  person  are 


absolutely  prohibited.  By  contrast, 
section  4958  is  intended  to  ensure  that 
transactions  between  an  applicable  tax- 
exempt  organization  and  a  disqualified 
person,  which  are  permissible,  do  not 
result  in  an  excess  benefit  to  the 
disqualified  person.  Therefore,  no 
change  has  been  made  in  the  final 
regulations  on  this  point. 

Another  commenter  requested 
additional  guidance  on  the  rules 
governing  correction  in  the  case  of  an 
applicable  tax-exempt  organization  that 
has  ceased  to  exist,  or  is  no  longer  tax- 
exempt.  The  temporary  regulations 
provide  that,  in  such  cases,  the 
correction  amount  may  not  be  paid  to  an 
organization  that  is  related  to  the 
disqualified  person.  The  commenter 
noted  that  the  "related  to"  standard  is 
imprecise.  The  commenter  suggested 
replacing  this  standard  with  a 
requirement  that  the  recipient 
organization  in  these  instances  either  be 
a  publicly-supported  charity  with 
respect  to  which  the  disqualified  person 
has  no  authority  to  make  or  recommend 
grants,  or  an  organization  selected  with 
the  consent  of  die  appropriate  State 
official. 

In  response  to  this  comment,  the  final 
regulations  require  that  a  section 
501(c)(3)  organization  receiving  the 
correction  amoimt  be  a  publicly- 
supported  charity  that  has  been  in 
existence  as  such  for  a  continuous 
period  of  at  least  60  calendar  months 
ending  on  the  correction  date.  The  time 
in  existence  requirement  prevents  the 
disqualified  person  from  creating  a  new 
organization  to  receive  the  correction 
amoimt.  The  final  regulations  also 
require  that  the  organization  receiving 
the  correction  amount  does  not  allow 
the  disqualified  person  to  make  or 
recommend  any  grants  or  distributions 
by  the  organization.  The  final 
regulations  replace  the  relat6dness 
standard  with  a  requirement  that  the 
disqualified  person  is  not  also  a 
disqualified  person  with  respect  to  the 
organization  receiving  the  correction 
amount.  Similar  requirements,  except 
for  the  publicly-supported  charity 
requirement,  apply  to  a  section  501(c)(4) 
organization  receiving  the  correction 
amount. 

Factors  To  Determine  Whether 
Revocation  Is  Appropriate 

The  preamble  of  the  August  1998 
proposed  regulations  listed  four  factors 
that  the  IRS  will  consider  in 
determining  whether  to  revoke  an 
applicable  tax-exempt  organization's 
exempt  status:  (1)  \rtniether  the 
organization  has  been  involved  in 
repeated  excess  benefit  transactions;  (2) 
the  size  and  scope  of  the  excess  benefit 


transaction;  (3)  whether,  after 
concluding  that  it  has  been  party  to  an 
excess  benefit  transaction,  the 
organization  has  implemented 
safeguards  to  prevent  future 
recurrences;  and  (4)  whether  there  was 
compliance  with  oUier  applicable  laws.  . 
The  preamble  of  the  temporary 
regulations  indicates  that  the  IRS  will 
publish  guidance  regarding  the  factors 
that  it  will  consider  in  enforcing  the 
requirements  of  sections  4958,  501(c)(3), 
and  501(c)(4),  as  it  gains  more 
experience  in  administering  section 
4958.  One  comment  w£ls  received 
recommending  several  factors  in 
addition  to  the  four  factors.  The  IRS 
continues  to  consider  the  suggested 
additions  and  revisions.  Until  it 
publishes  a  revised  or  expanded  list  of 
factors,  the  IRS  will  consider  all 
relevant  facts  and  circumstances  in  the 
administration  of  section  4958  cases. 

Other  Substantiation  Requirements 

The  final  regulations  add  a  special 
rule  clarifying  that  compliance  with  the 
specific  substantiation  rules  of  the 
regulations  does  not  relieve  applicable 
tax-exempt  organizations  of  other  rules 
and  requirements  of  the  Code, 
regulations.  Revenue  Rulings,  and  other 
guidance  issued  by  the  IRS  (such  as  the 
substantiation  rules  of  sections  162  and 
274,  or  §  1.6001-l(a)  and  (c)). 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  A 
final  regulatory  flexibility  analysis  has 
been  prepared  for  a  collection  of 
information  in  this  Treasury  decision 
under  5  U.S.C.  604. 

Final  Regulatory  Flexibility  Analysis 

These  final  regulations  clarifying 
section  4958  of  the  Code  (Taxes  on 
excess  benefit  transactions)  may  have  an 
impact  on  small  organizations  if  those 
organizations  avail  themselves  of  the 
rebuttable  presumption  of 
reasonableness  described  in  the 
regulations  (26  CFR  53.4958-6(a)(2), 
53.4958-6{a)(3),  53.4958-6(c)(2),  and 
53.4958-6(c)(3)).  The  rebuttable 
presumption  is  available  because  the 
legislative  history  of  section  4958  (H. 
REP.  104-506  at  56-7,  March  28, 1996) 
stated  that  parties  to  a  transaction 
should  be  entitled  to  rely  on  such  a 
rebuttable  presumption  that  a 
compensation  arrangement  or  a  property 
transaction  between  certain 
organizations  and  disqualified  persons 
of  the  organizations  is  reasonable  at  at 
feir  market  value.  The  legislative  history 
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further  instructed  the  Secretary  of  the 
Treasury  and  the  IRS  to  issue  guidance 
in  connection  with  the  standard  for 
establishing  reasonable  compensation  or 
fair  market  value  that  incorporates  this 
presumption. 

The  oDjective  for  the  rebuttable    ■ 
presumption  is  to  allow  organizations 
that  satisfy  the  three  requirements  to 
presume  that  compensation 
arrangements  and  property  transactions 
entered  into  with  disqualified  persons 
pursuant  to  satisfaction  of  those 
requirements  are  reasonable  or  at  fair 
market-value.  In  such  cases,  the  section 
4958  excise  taxes  can  be  imposed  only 
if  the  IRS  develops  sufficient  contrary 
evidence  to  rebut  the  probative  value  of 
the  evidence  put  forth  by  the  parties  to 
the  transaction.  The  legal  basis  for  the 
proposed  rule  is  Code  sections  4958  and 
7805. 

The  final  rule  affects  organizations 
described  in  Code  sections  501(c)(3)  and 
(4)  (applicable  tax-exempt 
organizations).  Some  applicable  tax- 
exempt  organizations  may  be  small 
organizations,  defined  in  5  U.S.C.  601(4) 
as  any  not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

The  proposed  recordkeeping  burden 
entails  obtaining  and  relying  on 
appropriate  comparability  data  and 
documenting  the  basis  of  an 
organization's  determination  that 
compensation  is  reasonable,  or  a 
property  transfer  (or  transfer  of  the  right 
to  use  property)  is  at  fair  market  value. 
These  actions  are  necessary  to  meet  two 
of  the  requirements  specified  in  the 
legislative  history  for  obtaining  the 
rebuttable  presumption  of 
reasonableness.  The  skills  necessary  for 
these  actions  are  of  the  type  required  for 
obtaining  and  considering  comparability 
data,  and  for  documenting  the 
membership  and  actions  of  the 
governing  board  or  relevant  committee 
of  the  organization.  Applicable  tax- 
exempt  organizations  that  are  small 
entities  of  the  class  that  files  Form  990- 
EZ,  "Shbrt  Form  Return  of  Organi2uttion 
Exempt  From  Income  Tax"  (i.e.,  those 
with  gross  receipts  of  less  than  $100,000 
and  assets  of  less  than  $250,000),  are 
unlikely  to  undertake  fulfilling  the 
requirements  of  the  rebuttable 
presumption  of  reasonableness,  and 
therefore  will  not  be  affected  by  the 
recordkeeping  burden.  All  other  classes 
of  applicable  tax-exempt  organizations 
that  file  Form  990,  "Return  of 
Organization  Exempt  fitim  Income  Tax", 
up  to  organizations  with  assets  of  $50 
million,  are  likely  to  be  small 
organizations  that  avail  themselves  of 
the  rebuttable  presumption  of 
reasonableness.  These  classes  range 


from  organizations  with  assets  of 
$100,000  to  $50  million.  The  final  rule 
contains,  a  less  burdensome  safe  harbor 
for  one  of  the  requirements  (obtaining 
comparability  data  on  compensation)  for 
organizations  with  annual  gross  receipts 
of  less  than  $1  million.  The  IRS  is  not 
aware  of  any  other  relevant  Federal 
rules  which  may  duplicate,  overlap,  or 
conflict  with  the  final  rule.  A  less 
burdensome  alternative  for  small 
organizations  would  be  to  exempt  those 
entities  from  the  requirements  for 
establishing  the  rebuttable  presumption 
of  reasonableness.  However,  it  is  not 
consistent  with  the  statute  to  allow 
organizations  to  rely  on  this 
presumption  without  satisfying  some 
conditions.  Satisfaction  of  the 
requirements  as  outlined  in  the 
legislative  history  leads  to  a  benefit,  but 
failure  to  satisfy  them  does  not 
necessarily  lead  to  a  penalty.  A  more 
burdensome  alternative  would  be  to 
require  all  applicable  tax-exempt 
organizations  under  Code  section  4958 
to  satisfy  the  three  requirements  of  the 
rebuttable  presumption  of 
reasonableness  under  all  circumstances. 

Pursuant  to  section  7805(f)  of  the 
Code,  this  final  regulation  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  business. 

Drafting  Information 

The  principal  author  of  these 
regulations  is  Phyllis  D.  Haney,  Office  of 
Division  Counsel/ Associate  Chief 
Counsel  (Tax  Exempt  and  Government 
Entities).  However,  other  personnel 
from  the  IRS  and  the  Treasury 
Department  participated  in  their 
development. 

List  of  Subjects 

26  CFR  Part  53 

Excise  taxes.  Foundations, 
Investments,  Lobb)ring,  Reporting  and 
recordkeeping  requirements,  Trusts  and 
trustees. 

26  CFR  Part  301 

Employment  taxes,  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

26  CFR  Part  602 

Reporting  and  recordkeeping 
requirements. 

Amendments  to  the  Regulations 

Accordingly,  26  CFR  parts  53,  301, 
and  602  are  amended  as  follows: 


PART  53— FOUNDATION  AND  SIMILAR 
EXCISE  TAXES 

1.  The  authority  citation  for  part  53 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

,  la.  Sections  53.4958-OT  through 
53.4958-8T  are  removed. 

2.  Sections  53.4958-0  through 
53.4958-8  are  added  to  read  as  follows: 

§  53.4958-0    Tabic  of  contenU. 

This  section  lists  the  major  captions 
contained  in  §§53.4958-1  through 
53.4958-8. 

Section  53.4958-1     Taxes  on  Excess  Benefit 
Transactions 

(a)  In  general. 

(b)  Excess  benefit  dePined. 

(c)  Taxes  paid  by  disqualified  person. 

(1)  Initial  tax. 

(2)  Additional  tax  on  disqualified  person, 
(i)  In  general. 

(ii)  Taxable  period. 

(iii)  Abatement  if  correction  during  the 
correction  period. 

(d)  Tax  paid  by  organization  managers. 

(1)  In  general. 

(2)  Organization  manager  defined, 
(i)  In  general. 

(ii)  Special  rule  for  certain  committee 
members. 

(3)  Participation. 

(4)  Knowing, 
(i)  In  general. 

(ii)  Amplification  of  general  rule, 
(iii)  Reliance  on  professional  advice, 
(iv)  Satisfaction  of  rebuttable  presumption  of 
reasonableness. 

(5)  Willful. 

(6)  Due  to  reasonable  cause. 

(7)  Limits  on  liability  for  management. 

(8)  Joint  and  several  liability. 

(9)  Burden  of  proof. 

(e)  Dale  of  occurrence. 

(1)  In  general. 

(2)  Special  rules. 

(3)  Statute  of  limitations  rules. 

(n  Effective  date  for  imposition  of  taxes. 

(1)  In  general. 

(2)  Existing  binding  contracts. 

Section  53.4958-2    Definition  of  Applicable 
Tax-Exempt  Organization 

(a)  Organizations  described  in  section 

501(c)(3)  or  (4)  and  exempt  from  tax 
under  section  501(a). 

(1)  In  general. 

(2)  Exceptions  from  definition  of  applicable 

tax-exempt  organization, 
(i)  Private  foundation, 
(ii)  Governmental  unit  or  affiliate. 

(3)  Organizations  described  in  section 

501(c)(3). 

(4)  Organizations  described  in  section 

501(c)(4). 

(5)  Effect  of  non-recognition  or  revocation  of 

exempt  status. 

(b)  Special  rules. 

(1)  Transition  rule  for  lookback  periodi 

(2)  Certain  foreign  organizations. 
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Section  53.4958-3    Definition  of 
Disqualified  Person 

(a)  In  general. 
(irScope  of  definition. 

(2)  Transition  rule  for  lookback  period. 

(b)  Statutory  categories  of  disqualified 

persons. 

(1)  Family  members. 

(2)  Thirty-five  percent  controDed  entities. 
.  (i)  In  general. 

(ii)  Combined  voting  power. 

(iii)  Constructive  ownership  rules. 

(A)  Stockholdings. 

(B)  Profits  or  beneficial  interest. 

(c)  Persons  having  substantial  influence. 

(1)  Voting  members  of  the  governing  body. 

(2)  Presidents,  chief  executive  officers,  or 

chief  operating  officers. 

(3)  Treasurers  and  chief  financial  officers. 

(4)  Persons  writh  a  material  financial  interest 

in  a  provider-sponsored  organization. 

(d)  Persons  deemed  not  to  have  substantial 

influence. 

(1)  Tax-exempt  organizations  described  in 

section  501(c)(3). 

(2)  Certain  section  501(c)(4)  organizations. 

(3)  Employees  receiving  economic  benefits  of 

less  than  a  specified  amount  in  a  taxable 
year. 

(e)  Facts  and  circumstances  gpvem  in  all 

other  cases. 
.  (1)  In  general. 

(2)  Facts  and  circumstances  tending  to  show 

substantial  influence. 

(3)  Facts  and  circiunstances  tending  to  show 

no  substantial  influence., 

(f)  Affiliated  organizations.    | 

(g)  Examples. 

Section  53.4958-4    Excess  Benefit 

Transaction 

(a)  Definition  of  excess  benefit  transaction. 

(1)  fai  general. 

(2)  Economic  benefit  provided  indirectly, 
(i)  In  general. 

(ii)  Through  a  controlled  entity. 

(A)  In  general. 

(B)  Definition  of  control. 
(I)  In  general. 

U)  Constructive  ownership, 
(iii)  Through  an  intermediary, 
(iv)  Examples. 

(3)  Exception  for  fixed  payments  made 

pursuant  to  an  initial  contract, 
(i)  In  general, 
(ii)  Fixed  payment 

(A)  In  general. 

(B)  Special  rules, 
(iii)  Initial  contract, 
(iv)  Substantial  performance  required, 
(v)  Treatment  as  a  new  contract. 

(vi)  Evaluation  of  non-fixed  payments, 
(vii)  Examples. 

(4)  Certain  economic  benefits  disregarded  for 

purposes  of  section  495S. 
(i)  Nontaxable  fringe  benefits, 
(ii)  Expense  reimbursement  payments 

pursuant  to  accountable  plans, 
(iii)  Certain  economic  benefits  provided  to  a 

volunteer  for  the  organization, 
(iv)  Certain  economic  benefits  provided  to  a 

member  of,  or  donor  to,  the  organization, 
(v)  Economic  benefits  provided  to  a 

charitable  beneficiary, 
(vi)  Certain  economic  benefits  provided  to  a 

governmental  unit. 


(5)  Exception  for  certain  payments  made 
pursuant  to  an  exemption  granted  by  the 
Department  of  Labor  under  ERISA. 

(b)  Valuation  standards. 

(1)  In  general. 

(i)  Fair  market  value  of  property, 
(ii)  Reasonable  compensation. 

(A)  In  general. 

(B)  Items  included  in  determining  the  value 

of  compensation  for  purposes  of 
determining  reasonableness  under 
section  4958. 

(C)  Inclusion  in  compensation  for 

reasonableness  determination  does  not 
govern  income  tax  treatment. 

(2)  Timing  of  reasonableness  determination, 
(i)  In  general. 

(ii)  Treatment  as  a  new  contract, 
(iii)  Examples. 

(c)  Establishing  intent  to  treat  economic 

benefit  as  consideration  for  the 
performance  of  services. 

(1)  In  general. 

(2)  Nontaxable  benefits. 

(3)  Contemporaneous  substantiation, 
(i)  Reporting  of  benefit. 

(A)  In  general. 

(B)  Failure  to  report  due  to  reasonable  cause, 
(ii)  Other  written  contemporaneous  evidence. 

(4)  Examples. 

Section  53.4958r-5    Transaction  in  Which 
the  Amount  of  the  Economic  Benefit  Is 
Determined  in  Whole  or  in  Part  by  the 
Revenues  of  One  or  More  Activities  of  the 
Organization.  [ReservedJ 

Section  53.4958-6    Rebuttable  presumption 
that  a  transaction  is  not  an  excess  benefit 
transaction. 

(a)  In  general. 

(b)  Rebutting  the  presiunption. 

(c)  Requirements  for  invc^ng  rebuttable 

presumption. 

(1)  Approval  by  an  authorized  body, 
(i)  In  general. 

(ii)  Individuals  not  included  on  authorized 

body, 
(iii)  Absence  of  conflict  of  interest. 

(2)  Appropriate  data  as  to  comparability, 
(i)  In  general. 

(ii)  Special  rule  for  compensation  paid  by 

small  organizations, 
(iii)  Application  of  special  rule  for  small 

organizations, 
(iv)  Examples. 

(3)  Documentation. 

(d)  No  presumption  with  respect  to  non-fixed 

payments  until  amounts  are  determined. 

(1)  In  general. 

(2)  Special  rule  for  certain  non-fixed 

payments  subject  to  a  cap. 

(e)  No  inference  from  absence  of 

presumption. 

(f)  Period  of  reliance  on  rebuttable 

presiunption. 

Section  53.4958-7    Correction 

(a)  In  general. 

(b)  Form  of  correction. 

(1)  Cash  or  cash  equivalents. 

(2)  Anti-abuse  rule. 

(3)  Special  rule  relating  to  nonqualified 

deferred  compensation. 

(4)  Return  of  specific  property, 
(i)  In  general. 

(ii)  Payment  not  equal  to  correction  amoimt. 


(iii)  Disqualified  person  may  not  participate 
in  decision. 

(c)  Correction  amount. 

(d)  Correction  where  contract  has  been 

partially  performed. 

(e)  Correction  in  the  case  of  an  applicable 

tax-exempt  organization  that  has  ceased 
to  exist,  or  is  no  longer  tax-exempt. 

(1)  In  general. 

(2)  Section  501(c)(3)  organizations. 

(3)  Section  501(c)(4)  organizations. 

(f)  Examples. 

Section  53.4958-8    Special  Rules 

(a)  Substantive  requirements  for  exemption 

still  apply. 

(b)  Interaction  between  section  495S  and 

section  7611  rules  for  church  tax 
inquiries  and  examinations. 

(c)  Other  substantiation  requirements. 

§  53.4858-1    Taxes  on  excess  benefit 
transactions. 

(a)  In  general.  Section  4958  imposes 
excise  taxes  on  each  excess  benefit 
transaction  (as  defined  in  section 
4958(c)  and  §  53.4958-4)  between  an 
applicable  tax-exempt  organization  (as 
defined  in  section  4958(e)  and 
§  53.4958-2)  and  a  disqualified  person 
(as  defined  in  section  4958(f)(1)  and 
§  53.4958-3).  A  disqualified  person  who 
receives  an  excess  benefit  from  an 
excess  benefit  transaction  is  liable  for 
payment  of  a  section  4958(a)(l )  excise 
tax  equal  to  25  percent  of  the  excess 
benefit.  If  an  initial  tax  is  imposed  by 
section  4958(a)(1)  on  an  excess  benefit 
transaction  and  the  transaction  is  not 
corrected  (as  defined  in  section 
4958(f)(6)  and  §  53.4958-7)  within  the 
taxable  period  (as  defined  in  section 
4958(f)(5)  and  para^ph  (c)(2)(ii)  of  this 
section),  then  any  disqualified  person 
who  received  an  excess  benefit  from  the 
excess  benefit  transaction  on  which  the 
initial  tax  was  imposed  is  liable  for  an 
additional  tax  of  200  percent  of  the 
excess  benefit.  An  organization  manager 
(a&  defined  in  section  4958(f)(2)  and 
paragraph  (d)  of  this  section)  who 
participates  in  an  excess  benefit 
transaction,  knowing  that  it  was  such  a 
transaction,  is  liable  for  payment  of  a 
section  4958(a)(2)  excise  tax  equal  to  10 
percent  of  the  excess  benefit,  imless  the 
participation  was  not  willful  and  was 
due  to  reasonable  cause.  If  an 
organization  manager  also  receives  an 
excess  benefit  from  an  excess  benefit 
transaction,  the  manager  may  be  liable 
for  both  taxes  imposed  by  section 
4958(a). 

(b)  Excess  bene/ft  de/ined.  An  excess 
benefit  is  the  amount  by  which  the 
value  of  the  economic  benefit  provided 
by  an  applicable  tax-exempt 
organization  directly  or  indirectly  to  or 
for  the  use  of  any  disqualified  person 
exceeds  the  value  of  die  consideration 
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(including  the  performance  of  services) 
received  for  providing  such  benefit. 

(c)  Taxes  paid  by  disqualified 
person — (1)  Initial  tax.  Section 
4958(a)(1)  imposes  a  tax  equal  to  25 
percent  of  the  excess  benefit  on  each 
excess  benefit  transaction.  The  section 
4958(a)(1)  tax  shall  be  paid  by  any 
disqualified  person  who  received  an 
excess  benefit  from  that  excess  benefit 
transaction.  With  respect  to  any  excess 
benefit  transaction,  if  more  than  one 
disqualified  person  is  liable  for  the  tax 
imposed  by  section  4958(a)(1),  all  such 
persons  are  jointly  and  severally  liable 
for  that  tax. 

(2)  Additional  tax  on  disqualified 
person — (i)  In  general.  Section  4958(b) 
imposes  a  tax  equal  to  200  percent  of 
the  excess  benefit  in  any  case  in  which 
section  4958(a)(1)  imposes  a  25-percent 
tax  on  an  excess  benefit  transaction  and 
the  transaction  is  not  corrected  (as 
defined  in  section  4958(f)(6)  and 
§  53.4958-7)  within  the  taxable  period 
(as  defined  in  section  4958(f)(5)  and 
paragraph  (c)(2)(ii)  of  this  section).  If  a 
disqualified  person  makes  a  payment  of 
less  than  the  full  correction  amount 
imder  the  rules  of  §  53.4958-7,  the  200- 
percent  tax  is  imposed  only  on  the 
unpaid  portion  of  the  correction  amount 
(as  described  in  §  53.4958-7(c)).  The  tax 
imposed  by  section  4958(b)  is  payable 
by  any  disqualified  person  who  received 
an  excess  benefit  fixim  the  excess  benefit 
transaction  on  which  the  initial  tax  was 
imposed  by  section  4958(a)(1).  With 
respect  to  any  excess  benefit 
transaction,  if  more  than  one 
disqualified  person  is  liable  for  the  tax 
imposed  by  section  4958(b),  all  such 
persons  are  joindy  and  severally  liable 
for  that  tax. 

(ii)  Taxable  period.  Taxable  period 
means,  with  respect  to  any  excess 
benefit  transaction,  the  period  beginning 
with  the  date  on  which  the  transaction 
occurs  and  ending  on  the  earlier  of — 

(A)  The  date  of  mailing  a  notice  of 
deficiency  under  section  6212  with 
respect  to  the  section  4958(a)(1)  tax;  or 

(B)  The  date  on  which  the  tax 
imposed  by  section  4958.(a)(l)  is 
assessed. 

(iii)  Abaten\ent  if  correction  during 
the  correction  period.  For  rules  relating 
to  abatement  of  taxes  on  excess  benefit 
transactions  that  are  corrected  within 
the  correction  period,  as  defined  in 
section  4963(e),  see  sections  4961(a), 
4962(a),  and  the  regulations  thereunder. 
The  abatement  rules  of  section  4961 
specifically  provide  for  a  90-day 
correction  period  after  the  date  of 
mailing  a  notice  of  deficiency  imder 
section  6212  with  respect  to  the  section 
4958(b)  200-percent  tax.  If  the  excess 
benefit  is  corrected  during  that 


correction  period,  the  200-percent  tax 
imposed  shall  not  be  assessed,  and  if 
assessed  the  assessment  shall  be  abated, 
and  if  collected  shall  be  credited  or 
refunded  as  an  overpayment.  For  special 
rules  relating  to  abatement  of  the  25- 
percent  tax,  see  section  4962. 

(d)  Tax  paid  by  organization 
managers — (1)  In  general.  In  any  case  in 
which  section  4958(a)(1)  imposes  a  tax, 
section  4958(a)(2)  imposes  a  tax  equ&l  to 
10  percent  of  the  excess  benefit  on  the 
participation  of  any  organization 
manager  who  knowingly  participated  in 
the  excess  benefit  transaction,  unless 
suchparticipation  was  not  willful  and 
was  due  to  reasonable  cause.  Any 
organization  manager  who  so 
participated  in  the  excess  benefit 
'  transaction  must  pay  the  tax. 

(2)  Organization  manager  defined — (i) 
In  general.  An  organization  manager  is, 
with  respect  to  any  applicable  tax- 
exempt  organization,  any  officer, 
director,  or  trustee  of  such  organization, 
or  any  individual  having  powers  or 
responsibilities  similar  to  those  of 
officers,  directors,  or  trustees  of  the 
organization,  regardless  of  title:  A. 
person  is  an  officer  of  an  organization  if 
that  person — 

(A)  Is  specifically  so  designated  imder 
the  certificate  of  incorporation,  by-laws, 
or  other  constitutive  documents  of  the 
organization;  or 

(B)  Regularly  exercises  general 
authority  to  make  administrative  or 
policy  decisions  on  behalf  of  the 
organization.  A  contractor  who  acts 
solely  in  a  capacity  as  an  attorney, 
accoimtant,  or  investment  manager  or  ~ 
advisor,  is  not  an  officer.  For  purposes 
of  this  paragraph  {d)(2){i)(B),  any  person 
who  has  authority  merely  to  recommend 
particular  administrative  or  policy 
decisions,  but  not  to  implement  them 
without  approval  of  a  superior,  is  not  an 
officer. 

(ii)  Special  rule  for  certain  committee 
members.  An  individual  who  is  not  an 
officer,  director,  or  trustee,  yet  serves  on 
a  committee  of  the  governing  body  of  an 
applicable  tax-exempt  organization  (or 
as  a  designee  of  the  governing  body 
described  in  §  53.4958-6(c)(l))  that  is 
attempting  to  invoke  the  rebuttable 
presumption  of  reasonableness 
described  in  §  53.4958-6  based  on  the 
committee's  (or  designee's]  actions,  is 
an  organization  manager  for  purposes  of 
the  tax  imposed  by  section  4958(a)(2). 

(3)  Participation.  ,FoT  purposes  of 
section  4958(a)(2)  and  this  paragraph 
(d),  participation  includes  silence  or 
inaction  on  the  part  of  an  organization 
manager  where  the  manager  is  under  a 
duty  to  speak  or  act,  as  well  as  any 
affirmative  action  by  such  manager.  An 
organization  manager  is  not  considered 


to  have  participated  in  an  excess  benefit 
transaction,  however,  where  the 
manager  has  opposed  the  transaction  in 
a  manner  consistent  with  the  fulfillment 
of  the  manager's  responsibilities  to  the 
applicable  tax-exempt  organization. 

l4)  Knowing — (i)  In  general.  For 
purposes  of  section  4958(a)(2)  and  this 
paragraph  (d),  a  manager  participates  in 
a  transaction  knowingly  only  if  the 
person — 

(A)  Has  actual  knowledge  of  sufficient 
facts  so  that,  based  solely  upon  those 
facts,  such  transaction  would  be  an 
excess  benefit  transaction; 

(B)  Is  aware  that  such  a  transaction 
under  these  circumstances  may  violate 
the  provisions  of  Federal  tax  law 
governing  excess  benefit  transactions: 
and 

(C)  Negligently  fails  to  make 
reasonable  attempts  to  ascertain 
whether  the  transaction  is  an  excess 
benefit  transaction,  or  the  manager  is  in 
fact  aware  that  it  is  such  a  transaction. 

(ii)  Amplification  of  general  rule. 
Knowing  does  not  mean  having  reason 
to  know.  However,  evidence  tending  to 
show  that  a  manager  has  reason  to  know 
of  a  particular  fact  or  particular  rule  is 
relevant  in  determining  whether  the 
manager  had  actual  knowledge  of  such 
a  fact  or  rule.  Thus,  for  example, 
evidence  tending  to  show  that  a 
manager  has  reason  to  know  of 
sufficient  bets  so  that,  based  solely 
upon  such  facti^,  a  transaction  would  be 
an  excess  benefit  transaction  is  relevant 
in  determining  whether  the  manager  has 
actual  knowledge  of  such  facts. 

(iii)  Reliance  on  professional  advice. 
An  organization  manager's  participation 
in  a  transaction  is  ordinarily  not 
considered  knowing  within  the  meaning 
of  section  4958(a)(2),  even  though  the 
transaction  is  subsequently  held  to  be 
an  excess  benefit  transaction,  to  the 
extent  that,  after  full  disclosiue  of  the 
factual  situation  to  an  appropriate 
professional,  the  organization  manager 
relies  on  a  reasoned  uTitten  opinion  of 
that  professional  with  respect  to 
elements  of  the  transaction  within  the 
professional's  expertise.  For  purposes  of 
section  4958(a)(2)  and  this  paragraph 
(d),  a  written  opinion  is  reasoned  even 
though  it  reaches  a  conclusion  that  is 
subsequently  determined  to  be  incorrect 
so  long  as  the  opinion  addresses  itself 
to  the  facts  and  the  applicable 
standards.  However,  a  written  opinion 
is  not  reasoned  if  it  does  nothing  more 
than  recite  the  facts  and  express  a 
conclusion.  The  absence  of  a  written 
opinion  of  an  appropriate  professional 
with  respect  to  a  transaction  shall  not. 
by  itself,  however,  give  rise  to  any 
inference  that  an  organization  manager 
participated  in  the  transaction 
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knowingly.  For  purposes  of  this 
paragraph,  appropriate  professionals  on 
whose  written  opinion  an  organization 
manager  may  rely,  are  limited  to — 

(A)  Legal  counsel,  including  in-house 
counsel; 

(B)  Certified  public  accountants  or 
accounting  firms  with  expertise 
regarding  the  relevant  tax  law  matters; 

and 

(C)  Independent  valuation  experts 

who — 

(1)  Hold  themselves  out  to  the  public 
as  appraisers  or  compensation 
consultants: 

(2)  Perform  the  relevant  valuations  on 
a  regular  basis; 

[3]  Are  qualified  to  make  valuations  of 
the  type  of  property  or  services 
involved;  and 

(4)  Include  in  the  written  opinion  a 
certification  that  the  requirements  of 
paragraphs  (d){4)(iii)(C)(I)  through  (3)  of 
this  section  are  met. 

(iv)  Satisfaction  of  rebuttable 
presumption  of  reasonableness.  An 
organization  manager's  participation  in 
a  transaction  is  ordinarily  not 
considered  knowing  within  the  meaning 
of  section  4958(a)(2),  even  though  the 
transaction  is  subsequently  held  to  be 
an  excess  benefit  transaction,  if  the 
appropriate  authorized  body  has  met  the 
requirements  of  §  53.495&-6(a)  with 
respect  to  the  transaction. 

(5)  Willful.  For  purposes  of  section 
4958(a)(2)  and  this  paragraph  (d), 
participation  by  an  organization 
manager  is  willful  if  it  is  volimtary, 
conscious,  and  intentional.  No  motive  to 
avoid  the  restrictions  of  the  law  or  the 
incurrence  of  any  tax  is  necessary  to 
make  the  participation  willful. 
However,  participation  by  an 
organization  manager  is  not  willful  if 
the  manager  does  not  know  that  the 
transaction  in  which  the  manager  is 
participating  is  an  excess  benefit 
transaction. 

(6)  Due  to  reasonable  cause.  An 
organization  manager's  participation  is 
due  to  reasonable  cause  if  the  manager 
has  exercised  responsibility  on  behalf  of 
the  organization  with  ordinary  business 
care  and  prudence. 

(7)  Limits  on  liability  far  management. 
The  maximmn  aggregate  amoimt  of  tax 
collectible  imder  section  4958(a)(2)  and 
this  paragraph  (d)  from  organization 
managers  with  respect  to  any  one  excess 
benefit  transaction  is  $10,000. 

(8)  Joint  and  several  liability.  In  any 
case  where  more  than  one  person  is 
liable  for  a  tax  imposed  by  section 
4958(a)(2),  all  sudi  persons  shall  be 
jointly  and  severally  liable  for  the  taxes 
imposed  under  section  4958(a)(2)  with 
respect  to  that  excess  benefit 
transaction. 


(9)  Burden  of  proof  For  provisions 
relating  to  the  burden  of  proof  in  cases 
involving  the  issue  of  whether  an 
organization  manager  has  knowingly 
participated  in  an  excess  benefit 
transaction,  see  section  7454(b)  and 
§  301.7^54-2  of  this  chapter.  In  these 
cases,  the  Commissioner  bears  the 
burden  of  proof. 

(e)  Date  of  occurrence — (1)  In  general. 
Except  as  oUierwise  provided,  an  excess 
benefit  transaction  occiu-s  on  the  date  on 
which  the  disqualified  person  receives 
the  economic  benefit  for  Federal  income 
tax  purposes.  When  a  single  contractual 
arrangement  provides  for  a  series  of 
compensation  or  other  payments  to  (or 
for  the  use  of)  a  disqualified  person  over 
the  course  of  the  disqualified  person's 
taxable  year  (or  part  of  a  taxable  year), 
any  excess  benefit  transaction  with 
respect  to  these  aggregate  payments  is 
deemed  to  occur  on  the  last  day  of  the 
taxable  year  (or  if  the  payments 
continue  for  part  of  the  year,  the  date  of 
the  last  payment  in  the  series). 

(2)  Special  rules.  In  the  case  of 
benefits  provided  piusuant  to  a 
qualified  pension,  profit-sharing,  or 
stock  bonus  plan,  the  transaction  occius' 
on  the  date  the  benefit  is  vested.  In  the 
case  of  a  transfer  of  property  that  is 
subject  to  a  substantial  risk  of  forfeiture 
or  in  the  case  of  rights  to  future 
compensation  or  property  (including 
benefits  under  a  nonqualified  deferred 
compensation  plan),  the  transaction 
occurs  on  the  date  the  property,  or  the 
rights  to  future  compensation  or 
property,  is  not  subject  to  a  substantial 
risk  of  forfeiture.  However,  where  the 
disqualified  person  elects  to  include  an 
amoimt  in  gross  income  in  the  taxable 
year  of  transfer  pursuant  to  section 
83(b),  the  general  rule  of  paragraph 
(e)(1)  of  this  section  applies  to  the 
property  with  respect  to  which  the 
section  83(b)  election  is  made.  Any 
excess  benefit  transaction  with  respect 
to  benefits  under  a  deferred 
compensation  plan  which  vest  during 
any  taxable  year  of  the  disqualified 
person  is  deemed  to  occiir  on  the  last 
day  of  such  taxable  year.  For  the  rules 
governing  the  timing  of  the 
reasonableness  determination  for' 
deferred,  contingent,  and  certain  other 
noncash  compensation,  see  §  53.4958- 
4(b)(2). 

(3)  Statute  of  limitations  rules.  See 
sections  6501(e)(3)  and  (1)  and  the 
regulations  thereunder  for  statute  of 
limitations  rules  as  they  apply  to  section 
4958  excise  taxes. 

(f)  Effective  date  for  imposition  of 
taxes— {1)  In  general.  The  section  4958 
taxes  imposed  on  excess  benefit 
transactions  or  on  participation  in 
excess  benefit  transactions  apply  to 


transactions  occurring  on  or  after 
September  14, 1995. 

(2)  Existing  binding  contracts.  The 
section  4958  taxes  do  not  apply  to  any 
transaction  occurring  pursuant  to  a 
written  contract  that  was  binding  on 
September  13, 1995,  and  at  all  times 
thereafter  before  the  transaction  occurs. 
A  written  binding  contract  that  is 
terminable  or  subject  to  cancellation  by 
the  applicable  tax-exempt  organization 
without  the  disqualified  person's 
consent  (including  as  the  residt  of  a 
breach  of  contract  by  the  disqualified 
person)  and  without  substantial  penalty 
to  the  organization,  is  no  longer  treated 
as  a  binding  contract  as  of  the  earliest 
date  that  any  such  termination  or 
cancellation,  if  made,  would  be 
effective.  If  a  binding  written  contract  is 
materially  changed,  it  is  treated  as  a 
new  contract  entered  into  as  of  the  date 
the  material  change  is  effective.  A 
material  change  includes  an  extension 
or  renewal  of  the  contract  (other  than  an 
extension  or  renewal  that  results  from 
the  person  contracting  _with  the 
applicable  tax-exempt  organization 
unilaterally  exercising  an  option 
expressly  granted  by  the  contract),  or  a 
more  than  incidental  change  to  any 
payment  under  the  contract. 

§53.4958-2    Definition  of  applicable  tax- 
exempt  organization. 

(a)  Organizations  described  in  section 
501(c)(3)  or  (4)  and  exempt  from  tax 
under  section  501(a) — (1)  In  general.  An 
applicable  tax-exempt  organization  is    , 
any  organization  that,  without  regard  to 
any  excess  benefit,  would  be  described 
in  section  501(c)(3)  or  (4)  and  exempt 
from  tax  imder  section  501(a).  An 
applicable  tax-exempt  organization  also 
includes  any  organization  that  was 
described  in  section  501(c)(3)  or  (4)  and 
was  exempt  from  tax  under  section 
501(a)  at  any  time  during  a  five-year 
period  ending  on  the  date  of  an  excess 
benefit  transaction  (the  lookback 
period).. 

(2)  Exceptions  from  definition  of 
applicable  tax-exempt  organization — (i) 
Private  foundation.  A  private 
foimdation  as  defined  in  section  509(a) 
'is  not  an  applicable  tax-exempt 
organization  for  section  4958  pmposes. 

(ii)  Governmental  unit  or  affiliate.  A 
governmental  unit  or  an  affiliate  of  a 
governmental  unit  is  not  an  applicable 
tax-exempt  organization  for  section 
4958  purposes  if  it  is — 

(A)  Exempt  from  (or  not  subject  to) 
taxation  wiUiout  regard  to  section 
501(a);  or 

(B)  Relieved  from  filing  an  annual 
return  piusuant  to  the  authority  of 
§  1.6033-2(g)(6). 
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(3)  Organizations  described  in  section 
501(c)(3).  An  organization  is  described 
in  section  501(c)(3)  for  purposes  of 
section  4958  only  if  the  organization — 

(i)  Provides  the  notice  described  in  • 
section  508;  or 

(ii)  Is  described  in  section  501(c)(3) 
and  specifically  is  excluded  from  the 
requirements  of  section  508  by  that 
section. 

(4)  Organizations  described  in  section 
501(c)(4).  An  organization  is  described 
in  section  501(c)(4)  for  purposes  of 
section  4958  only  if  the  organization — 

(i)  Has  applied  for  and  received 
recognition  frtim  the  Internal  Revenue 
Service  as  an  organization  described  in 
section  501(c)(4);  or 

(ii)  Has  filed  an  application  for 
recognition  under  section  501(c)(4)  with 
the  Internal  Revenue  Service,  has  filed 
an  annual  information  retiun  as  a 
section  501(c)(4)  organization  under  the 
Internal  Revenue  Code  or  regulations 
promulgated  thereimder,  or  has 
otherwise  held  itself  out  as  being 
described  in  section  501(c)(4)  and 
exempt  bom  tax  under  section  501(a). 

(5)  Effect  of  non-recognition  or 
revocation  of  exempt  status.  An 
organization  is  not  described  in 
paragraph  (a)(3)  or  (4)  of  this  section 
during  any  period  covered  by  a  final 
determination  or  adjudication  that  the 
organization  is  not  exempt  frtim  tax 
under  section  501(a)  as  an  organization 
described  in  section  501(c)(3)  or  (4),  so 
long  as  that  determination  or 
adjudication  is  not  based  upon 
participation  in  inurement  or  one  or 
more  excess  benefit  transactions. 
However,  the  organization  may  be  an 
applicable  tax-exempt  organization  for 
that  period  as  a  result  of  the  five-year 
lookback  period  described  in  paragraph 
(a)(1)  of  this  section. 

(b)  Special  rules — (1)  Transition  rule 
for  lookback  period.  In  the  case  of  any 
excess  benefit  transaction  occurring 
before  September  14,  2000,  the  lookback 
period  described  in  paragraph  (a)(1)  of 
this  section  begins  on  September  14, 
1995,  and  ends  on  the  date  of  the 
transaction. 

(2)  Certain  foreign  organizations.  A 
foreign  organization,  recognized  by  the 
Internal  Revenue  Service  or  by  treaty, 
that  receives  substantially  all  of  its 
support  (other  than  gross  investment 
income)  from  sources  outside  of  the 
United  States  is  not  an  organization 
described  in  section  501(c)(3}  or  (4)  for 
purposes  of  section  4958. 

}  53.4958-3    Definition  of  disqualified 


(a)  In  general — (1)  Scope  of  definition. 
Section  4958(f)(1)  defines  disqualified 
person,  with  respect  to  any  transaction, 


as  any  person  who  was  in  a  position  to 
exercise  substantial  influence  over  the 
affairs  of  an  applicable  tax-exempt 
organization  at  any  time  during  the  five- 
year  period  ending  on  the  date  of  the 
transaction  (the  lookback  period). 
Paragraph  (b)  of  this  section  describes 
persons  who  are  defined  to  be 
disqualified  persons  under  the  statute, 
including  certain  family  members  of  an 
individual  in  a  position  to  exercise 
substantial  influence,  and  certain  35- 
percent  controlled  entities.  Paragraph 
(c)  of  this  section  describes  persons  in 
a  position  to  exercise  substantial 
influence  over  the  affairs  of  an 
applicable  tax-exempt  organization  by 
virtue  of  their  powers  and 
responsibilities  or  certain  interests  they 
hold.  Paragraph  (d)  of  this  section 
describes  persons  deemed  not  to  be  in 
a  position  to  exercise  substantial 
influence.  Whether  any  person  who  is 
not  described  in  paragraph  (b),  (c)  or  (d) 
of  this  section  is  a  disqualified  person 
with  respect  to  a  transaction  for 
purposes  of  section  4958  is  based  on  all 
relevant  facts  and  circumstances,  as 
described  in  paragraph  (e)  of  this 
section.  Paragraph  (f)  of  this  section 
describes  special  rules  for  affiliated 
organizations.  Examples  in  paragraph 
(g)  of  this  section  illustrate  these 
categories  of  persons. 

(2)  Transition  rule  for  lookback 
period.  In  the  case  of  any  excess  benefit 
transaction  occurring  before  September 
14,  2000,  the  lookback  period  described 
in  paragraph  (a)(1)  of  this  section  begins 
on  September  14, 1995,  and  ends  on  the 
date  of  the  transaction. 

(b)  Statutory  categories  of  disqualified 
persons — (1)  Family  members.  A  person 
is  a  disqualified  person  with  respect  to 
any  transaction  with  an  applicable  tax- 
exempt  organization  if  the  person  is  a 
member  of  the  family  of  a  person  who 
is  a  disqualified  person  described  in 
paragraph  (a)  of  this  section  (other  than 
as  a  result  of  this  paragraph)  with 
respect  to  any  transaction  with  the  same 
organization.  For  purposes  of  the 
following  sentence,  a  legally  adopted 
child  of  an  individual  is  treated  as  a 
child  of  such  individual  by  blood.  A 
person's  family  is  limited  to — 

(i)  Spouse; 

(ii)  Brothers  or  sisters  (by  whole  or 
half  blood); 

(iii)  Spouses  of  brothers  or  sisters  (by 
whole  or  half  blood); 

(iv)  Ancestors; 

(v)  Children; 

(vi)  Grandchildren; 

(vii)  Great  grandchildren;  and 

(viii)  Spouses  of  children, 
grandchildren,  and  great  grandchildren. 

(2)  Thirty-five  percent  controlled 
entities — (i)  In  general.  A  person  is  a 


disqualified  person  with  respect  to  any 
transaction  with  an  applicable  tax-  ' 
exempt  organization  if  the  person  is  a 
35-percent  controlled  entity.  A  35- 
percent  controlled  entity  is — 

(A)  A  corporation  in  which  persons 
described  in  this  section  (except  in 
paragraphs  (b)(2)  and<d)  of  this  section) 
own  more  than  35  percent  of  the 
combined  voting  power; 

(B)  A  partnersnip  in  which  persons 
described  in  this  section  (except  in 
paragraphs  (b)(2)  and  (d)  of  this  section) 
own  more  than  35  percent  of  the  profits 
interest;  or 

(C)  A  trust  or  estate  in  which  persons 
described  in  this  section  (except  in 
paragraphs  (b)(2)  and  (d)  of  this  section) 
own  more  than  35  percent  of  the 
beneficial  interest. 

(ii)  Combined  voting  power.  For 
purposes  of  this  paragraph  (b)(2), 
combined  voting  power  includes  voting 
power  represented  by  holdings  of  voting 
stock,  direct  or  indirect,  but  does  not 
include  voting  rights  held  only  as  a 
director,  trustee,  or  other  fiduciary. 

(iii)  Constructive  ownership  rules — 
(A)  Stockholdings.  For  purposes  of 
section  4958(f)(3)  and  this  paragraph 
(b)(2),  indirect  stockholdings  are  taken 
into  account  as  imder  section  267(c), 
except  that  in  applying  section 
267(c)(4),  the  family  of  an  individual 
shall  include  the  members  of  the  family 
specified  in  section  4958(f)(4)  and 
paragraph  (b)(1)  of  this  section. 

[B]  Profits  or  beneficial  interest.  For 
piuposes  of  section  4958(f)(3)  and  this 
paragraph  (b)(2),  the  ownership  of 
profits  or  beneficial  interests  shall  be 
determined  in  accordance  with  the  rules 
for  constructive  ownership  of  stock 
provided  in  section  267(c)  (other  than 
section  267(c)(3)).  except  that  in 
applying  section  267(c)(4),  the  family  of 
an  individual  shall  include  the  members 
of  the  family  specified  in  section 
4958(f)(4)  and  paragraph  (b)(1)  of  this 
section. 

(c)  Persons  having  substantial 
influence.  A  person  who  holds  any  of 
the  following  powers,  responsibilities, 
or  interests  is  in  a' position  to  exercise 
substantial  influence  over  the  affairs  of 
an  applicable  tax-exempt  organization: 

(1)  Voting  members  of  the  governing    ■ 
body.  This  category  includes  any 
individual  serving  on  the  governing 
body  of  the  organization  who  is  entitled 
to  vote  on  any  matter  over  which  the 
governing  body  has  authority. 

(2)  Presidents,  chief  executive  officers, 
or  chief  operating  officers.  This  category 
includes  any  person  who,  regardless  of 
title,  has  ultimate  responsibility  for 
implementing  the  decisions  of  the 
governing  body  or  for  supervising  the 
management,  administration,  or 
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operation  of  the  organization.  A  person 
who  serves  as  president,  chief  executive 
officer,  or  chief  operating  officer  has  this 
ultimate  responsibility  unless  the 
person  demonstrates  otherwise.  If  this 
ultimate  responsibility  resides  with  two 
or  more  individuals  (e.g.,  co-presidents), 
who  may  exercise  such  responsibility  in 
concert  or  individually,  then  each 
individual  is  in  a  position  to  exercise 
substantial  influence  over  the  affairs  of 
the  oraanization. 

(3)  TreasuTers  and  chief  financial 
officers.  This  category  includes  any 
pmson  who,  regardless  of  title,  has 
ultimate  responsibility  for  managing  the 
finances  of  tibe  organization.  A  person 
who  serves  as  treasurer  or  chief 
financial  officer  has  this  ultimate 
responsibility  imless  the  person 
demonstrates  otherwise,  u  this  ultimate 
responsibility  resides  with  two  or  more 
individuals  who  may  exercise  the 
responsibility  in  concert  or 
individually,  then  each  individual  is  in 
a  position  to  exercise  substantial 
influence  over  the  affairs  of  the 
organization. 

(4)  Persons  with  a  material  financial 
interest  in  a  provider-sponsored 
organization.  For  purposes  of  section 
4958,  if «  hospital  that  participates  in  a 
provider-sponsored  organization  (as 
defined  in  section  1855(e)  of  the  Social 
Security  Act,  42  U.S.C.  1395w-25)  is  an 
applicable  tax-exempt  organization, 
then  any  person  with  a  material 
financiad  interest  (within  the  meaning  of 
section  501  (o))  in  the  provider- 
sponsored  organization  has  substantial 
influence  wi&  respect  to  the  hospital. 

(d)  Persons  deemed  not  to  have 
substantial  influence.  A  person  is 
deemed  not  to  be  in  a  position  to 
exercise  substantial  influence  over  the 
affairs  of  an  applicable  tax-exempt 
organization  if  that  person  is  described 
in  one  of  the  following  cale^ries: 

(1)  Tax-exempt  orgpnizations 
described  in  section  501(c}(3).  This 
category  includes  any  organization 
described  in  section  501(c)(3)  and 
exempt  from  tax  under  section  501(a). 

(2)  Certain  section  501(c)(4) 
organizations.  Only  with  respect  to  an 
applicable  tax-exempt  organization 
described  in  section  501(c)(4)  and 

§  53.4958-2(a)(4),  this  category  includes 
any  other  organization  so  described. 

(3)  Employees  receiving  economic 
benefits  of  less  than  a  specified  amount 
in  a  taxable  year.  This  category 
includes,  for  the  taxable  year  in  which 
benefits  are  provided,  any  full-  or  part- 
time  employee  of  the  applicable  tax- 
exempt  organization  who — 

(i)  Receives  economic  benefits, 
directly  or  indirectly  from  the 
organization,  of  less  than  the  amount 


referenced  for  a  highly  compensated 
employee  in  section  414(q)(l)(B)(i); 

(fi)  Is  not  described  in  paragraph  (b) 
or  (c)  of  this  section  with  respect  to  the 
organization;  and 

(iii)  Is  not  a  substantial  contributor  to 
the  organization  within  the  meaning  of 
section  507(d)(2)(A),  taking  into  account 
only  contributions  received  by  the 
organization  during  its  current  taxable 
year  and  the  four  preceding  taxable 
years. 

(e)  Facts  and  circumstances  govern  in 
all  other  cases — (1)  In  general.  Whether 
a  person  who  is  not  described  in 
paragraph  (b),  (c)  or  (d)  of  this  section 
is  a  disqualified  person  depends  upon 
all  relevant  facts  and  drciunstances. 

(2)  Facts  and  circumstances  tending 
to  show  substantial  influence.  Facts  and 
circumstances  tending  to  show  that  a 
person  has  substantial  influence  over 
the  affiurs  of  an  organization  include, 
but  are  not  limited  to,  the  following— 

(i)  The  person  foimded  the 
organization: 

(ii)  The  person  is  a  substantial 
contributor  to  the  organization  (within 
the  meaning  of  section  507(d)(2)(A)). 
taking  into  account  only  contributions 
received  by  the  organization  d\iring  its 
current  taxable  year  and  the  four 
preceding  taxable  years; 

(iii)  The  person's  compensation  is 
primarily  based  on  revenues  derived 
from  activities  of  the  organization,  or  of 
a  particular  department  or  function  of 
the  organization,  that  the  person 
controls; 

(iv)  The  person  has  or  shares 
authority  to  control  or  determine  a 
substantial  portion  of  the  organization's 
capital  expenditures,  operating  budget, 
or  compensation  for  employees; 

(v)  Tne  person  manages  a  discrete 
segment  or  activity  of  the  organization 
that  represents  a  substantial  portion  of 
the  activities,  assets,  income,  or 
expenses  of  the  organization,  as 
compared  to  the  organization  as  a 
whole; 

(vi)  The  person  owns  a  controlling 
interest  (measured  by  either  vote  or 
value)  in  a  corporation,  partnership,  or 
trust  that  is  a  disqualified  person;  or 

(vii)  The  person  is  a  non-stock 
organization  controlled,  directly  or 
indirectly,  by  one  or  more  disqualified 
persons. 

(3)  Facts  and  circumstances  tending 
to  show  no  substantial  influence.  Facts 
and  circumstances  tending  to  show  that 
a  person  does  not  have  substantial 
influence  over  the  affairs  of  an 
organization  include,  but  are  not  limited 
to,  the  following — 

(i)  The  person  has  taken  a  bona  fide 
vow  of  poverty  as  an  employee,  agent, 
or  on  behalf,  of  a  religious  organization; 


(ii)  The  person  is  a  contractor  (such  as 
an  attorney,  accountant,  or  investment 
manager  or  advisor)  whose  sole 
relationship  to  the  organization  is 
providing  professional  advice  (without 
having  decision-making  authority)  with 
respect  to  transactions  fiom  which  the 
contractor  will  not  economically  benefit 
either  directly  or  indirectly  (aside  firom 
customary  fees  received  for  the 
professional  advice  rendered); 

(iii)  The  direct  supervisor  of  the 
individual  is  not  a  disqualified  person; 

(iv)  The  person  does  not  participate  in 
any  management  decisions  affecting  the 
organization  as  a  whole  or  a  discrete 
segment  or  activity  of  the  organization 
that  represents  a  substantial  portion  of 
the  activities,  assets,  income,  or 
expenses  of  the  organization,  as 
compared  to  the  organization  as  a 
whole;  or 

(v)  Any  preferential  treatment  a 
person  receives  based  on  the  size  of  that 
person's  contribution  is  also  offered  to 
all  other  donors  making  a  comparable 
contribution  as  part  of  a  solicitation 
intended  to  attract  a  substantial  number 
of  contributions. 

(f)  Affiliated  organizations.  In  the  case 
of  multiple  organizations  affiliated  by 
common  control  or  governing 
documents,  the  determination  of 
whether  a  person  does  or  does  not  have 
substantial  influence  shall  be  made 
separately  for  each  applicable  tax- 
exempt  organization.  A  person  may  be 
a  disqualified  person  with  respect  to 
transactions  with  more  than  one 
applicable  tax-exempt  organization. 

(^  Examples.  The  following  examples 
illustrate  the  principles  of  this  section. 
A  fiqding  that  a  person  is  a  disqualified 
person  in  the  following  examples  does 
not  indicate  that  an  excess  benefit 
transaction  has  occurred.  If  a  person  is 
a  disqualified  person,  the  rules  of 
section  4958(c)  and  §  53.4958-4  apply 
to  determine  whether  an  excess  benefit 
transaction  has  occurred.  The  examples 
are  as  follows: 

Example  1.  N,  an  artist  by  profession, 
works  part-time  at  R,  a  local  museiun.  In  the 
first  taxable  year  in  which  R  employs  N,  R 
pays  N  a  salary  and  provides  no  additional 
benefits  to  N  except  for  free  admission  to  the 
museimt,  a  benefit  R  provides  to  all  of  its 
employees  and  volunteers.  The  total 
economic  benefits  N  receives  from  R  during 
the  taxable  year  are  less  than  the  amount 
referenced  for  a  highly  compensated 
employee  in  section  414(q)(l)(B)(i).  The  part- 
time  job  constitutes  N's  only  relationship 
with  R.  N  is  not  related  to  any  other 
disqualified  person  with  respect -to  R.  N  is 
deemed  not  to  be  in  a  position  to  exercise 
substantial  influence  over  the  affairs  of  R. 
Therefore.  N  is  not  a  disqualified  person  with 
respect  to  R  in  that  year. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  in  addition  to  the 
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salary  that  R  pays  N  for  N's  services  during 
the  taxable  year,  R  also  purchases  one  of  N's 
paintings  for  $x.  The  total  of  N's  salary  plus 
$x  exceeds  the  amount  referenced  for  highly 
compensated  employees  in  section 
414(q)(l)(B)(i).  Consequently,  whether  N  is  in 
a  position  to  exercise  substantial  influence 
over  the  affairs  of  R  for  that  taxable  year 
depends  upon  all  of  the  relevant  facts  and 
circumstances. 

Example  5.  Q  is  a  member  of  K,  a  section 
501tc](3)  organization  with  a  broad-based 
public  membership.  Members  of  K  are 
entitled  to  vote  only  with  respect  to  the 
annual  election  of  directors  and  the  approval 
of  major  organizational  transactions  such  as 
a  merger  or  dissolution.  Q  is  not  related  to 
any  other  disqualified  person  of  K.  Q  has  no 
other  relationship  to  K  besides  being  a 
member  of  K  and  occasionally  making 
modest  donations  to  K.  Whether  Q  is  a 
disqualified  person  is  determined  by  all 
relevant  facts  and  circumstances.  Q's  voting 
rights,  which  are  the  same  as  granted  to  all 
members  of  K,  do  not  place  Q  in  a  position 
to  exercise  substantial  influence  over  K. 
Under  these  facts  and  circumstances,  Q  is  not 
a  disqualified  person  with  respect  to  K. 

Example  4.  E  is  the  headmaster  of  Z,  a 
school  that  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  E 
reports  to  Z's  board  of  trustees  and  has 
ultimate  responsibility  for  supervising  Z's 
day-to-day  operations.  For  example,  E  can 
hire  faculty  members  and  staff,  make  changes 
to  the  school's  curriculum  and  discipline 
students  without  specific  board  approval. 
Because  E  has  ultimate  responsibility  for 
supervising  the  operation  of  Z,  E  is  in  a 
position  to  exercise  substantial  influence 
over  the  affairs  of  Z.  Therefore,  E  is  a 
disqualified  person  with  respect  to  Z. 

Example  5.  Y  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958  that 
decides  to  use  bingo  games  as  a  method  of 
generating  revenue.  Y  enters  into  a  contract 
with  B,  a  company  that  operates  bingo  games. 
Under  the  contract,  B  manages  the  promotion 
and  operation  of  the  bingo  activity,  provides 
all  necessary  staff,  equipment,  and  services, 
and  pays  Y  q  percent  of  the  revenue  from  this 
activity.  B  retains  the  balance  of  the 
proceeds.  Y  provides  no  goods  or  services  in 
connection  with  the  bingo  operation  other 
than  the  use  of  its  hall  for  the  bingo  games. 
The  annual  gross  revenue  earned  from  the 
bingo  games  represents  more  than  half  of  Y's 
total  aimual  revenue.  B's  compensation  is 
primarily  based  on  revenues  from  an  activity 
B  controls.  B  also  manages  a  discrete  activity 
of  Y  that  represents  a  substantial  portion  of 
Y's  income  compared  to  the  oiganization  as 
a  whole.  Under  these  bets  and 
ciiciunstances,  B  is  in  a  position  to  exercise 
substantial  influence  over  the  afhirs  of  Y. 
Therefore,  B  is  a  disqualified  person  with 
respect  to  Y. 

Example  6.  The  facts  are  the  same  as  in 
Example  5,  with  the  additional  feet  that  P 
owns  a  majority  of  the  stock  of  B  and  is 
actively  involved  in  managing  B.  Becaiise  P 
owms  a  eontrolling  interest  (measured  by 
either  vote  or  value)  in  and  actively  manages 
B,  P  is  also  in  a  position  to  exercise 
substantial  influence  over  the  afhirs  of  Y. 
Therefore,  under  these  feets  and 


circumstances,  F  is  a  disqualified  person 
with  respect  to  Y. 

Example  7.  A,  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958, 
owns  and  operates  one  acute  care  hospital.  B. 
a  for-profit  corporation,  owns  and  operates  a 
number  of  hospitals.  A  and  B  form  C,  a 
limited  liability  company.  In  exchange  for 
proportional  ownership  interests,  A 
contributes  its  hospital,  and  B  contributes 
other  assets,  to  C.  AH  of  As  assets  then 
consist  of  its  membership  interest  in  C.  A 
continues  to  be  operated  for  exempt  purposes 
based  almost  exclusively  on  the  activities  it 
conducts  through  C.  C  enters  into  a 
management  agreement  with  a  management 
company,  M,  to  provide  day  to  day 
management  services  to  C.  Subject  to 
supervision  by  C's  board,  M  is  given  broad 
discretion  to  manage  C's  day  to  day  operation 
and  has  ultimate  responsibility  for 
supervising  the  management  of  the  hospital. 
Because  M  has  ultimate  responsibility  for 
supervising  the  management  of  the  hospital 
operated  by  C,  A's  ownership  interest  in  C  is 
its  primary  asset,  and  C's  activities  form  the 
basis  for  A's  continued  exemption  as  an 
organization  described  in  section  501(c)(3), 
M  is  in  a  position  to  exercise  substantial 
influence  over  the  affairs  of  A.  Therefore,  M 
is  a  disqualified  person  with  respect  to  A. 

Example  8.  T  is  a  large  university  and  an 
applicable  tax-exempt  organization  for 
purposes  of  section  4958.  L  is  the  dean  of  the 
College  of  Law  of  T,  a  substantial  source  of 
revenue  for  T,  including  contributions  from 
alumni  and  foundations.  L  is  not  related  to 
any  other  disqualified  person  of  T.  L  does  not 
serve  on  T's  governing  body  or  have  ultimate 
responsibility  for  managing  the  university  as 
whole.  However,  as  dean  of  the  College  of 
Law,  L  plays  a  key  role  in  faculty  hiripg  and 
determines  a  substantial  portion  of  the 
capital  expenditures  and  operating  budget  of 
the  College  of  Law.  L's  compensation  is 
greater  than  the  amount  referenced  for  a 
highly  compensated  employee  in  section 
414(q)(l)(B)(i)  in  the  year  benefits  are 
provided.  L's  management  of  a  discrete 
segment  of  T  that  represents  a  substantial 
portion  of  the  income  of  T  (as  compared  to 
T  as  a  whole)  places  L  in  a  position  to 
exercise  substantial  influence  over  the  affairs 
of  T.  Under  these  facts  and  circumstances  L 
is  a  disqualified  person  with  respect  to  T. 

Example  9.  S  chairs  a  small  academic 
department  in  the  College  of  Arts  and 
Sciences  of  the  same  university  T  described 
in  Example  8:  S  is  not  related  to  any  other 
disqualified  person  of  T.  S  does  not  serve  on 
T's  governing  body  or  as  an  officer  of  T.  As 
department  chair,  S  supervises  faculty  in  the 
department,  approves  the  course  curriculum, 
and  oversees  the  operating  budget  for  the 
department.  S's  compensation  is  greater  than 
the  amount  referenced  for  a  highly 
compensated  employee  in  section 
414(q)(l)(B)(i)  in  the  year  benefits  are 
provided.  Even  though  S  manages  the 
department,  that  department  does  not 
represent  a  substantial  portion  of  T's 
activities,  assets,  income,  expenses,  or 
operating  budget.  Therefore,  S  does  not 
participate  in  any  management  decisions 
afiieeting  either  T  as  a  whole,  or  a  discrete 
segment  or  activity  of  T  that  represents  a 


substantial  portion  of  its  activities,  assets, 
income,  or  expenses.  Under  these  facts  and 
circumstances,  S  does  not  have  substantial 
influence  over  the  affairs  of  T,  and  therefore 
S  is  not  a  disqualified  person  with  respect  to 
T.      : 

Example  10.  U  is  a  large  acute-care 
hospital  that  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  U 
employs  X  as  a  radiologist.  X  gives 
instructions  to  staff  with  respect  to  the 
radiology  work  X  conducts,  but  X  does  not 
supervise  other  U  employees  or  manage  any 
substantial  part  of  U's  operations.  X's 
compensation  is  primarily  in  the  form  of  a 
fixed  salary.  In  addition,  X  is  eligible  to 
receive  an  incentive  award  based  on 
revenues  of  the  radiology  department.  X'S 
compensation  is  greater  than  the  amount 
referenced  for  a  highly  compensated 
employee  in  section  414(q)(l)(B)(i)  in  the 
year  benefits  are  provided.  X  is  not  related 
to  any  other  disqualified  person  of  U.  X  does 
not  serve  on  U's  governing  body  or  as  an 
officer  of  U.  Although  U  participates  in  a 
provider-sponsored  organization  (as  defined 
in  section  1855(e)  of  the  Social  Security  Act), 
X  does  not  have  a  material  financial  interest 
in  that  organization.  X  does  not  receive 
compensation  primarily  based  on  revenues 
derived  from  activities  of  U  that  X  controls. 
X  does  not  participate  in  any  management 
decisions  affecting  either  U  as  a  whole  or  a 
discrete  segment  of  U  that  represents  a 
substantial  portion  of  its  activities,  a'ssets, 
income,  or  expenses.  Under  these  facts  and 
circumstances,  X  does  not  have  substantial 
influence  over  the  affairs  of  U,  and  therefore 
X  is  not  a  disqualified  person  with  respect  to 
U. 

Example  n .  W  is  a  cardiologist  and  head 
of  the  cardiology  department  of  the  same 
hospital  U  described  in  Example  10.  The 
cardiology  department  is  a  major  source  of 
patients  admitted  to  U  and  consequently 
represents  a  substantial  portion  of  U's 
income,  as  compared  to  U  as  a  whole.  W  does 
not  serve  on  U's  governing  board  or  as  an 
officer  of  U.  W  does  not  have  a  material 
financial  interest  in  the  provider-sponsored 
organization  (as  defined  in  section  1855(e)  of 
the  Social  Security  Act)  in  which  U 
participates.  W  receives  a  salary  and 
retirement  and  welfare  benefits  fixed  by  a 
three-year  renewable  employment  contract 
with  U..  W's  compensation  is  greater  than  the 
amount  referenced  for  a  highly  compensated 
employee  in  section  414(q)(l)(B)(i)  in  the 
year  benefits  are  provided.  As  department 
head,  W  manages  the  cardiology  department 
and  has  authority  to  allocate  the  budget  for 
that  department,  which  iitcludes  authority  to 
distribute  incentive  bonuses  among 
cardiologists  according  to  criteria  that  W  has 
authority  to  set.  W's  management  of  a 
discrete  segment  of  U  that  represents  a 
substantial  portion  of  its  income  and 
activities  (as  compared  to  U  as  a  whole) 
places  W  in  a  position  to  exercise  substantial 
influence  over  the  affairs  of  U.  Under  these 
fects  and  circumstances,  W  is  a  disqualified 
person  with  respect  to  U. 

Example  12.  Mis  a  museum  that  is  an 
applicable  tax-exempt  organization  for 
purposes  of  section  4958.  D  provides 
accounting  services  and  tax  advice  to  M  as 
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a  contractor  in  return  for  a  fee.  D  has  no  other 
relationship  with  M  and  is  not  related  to  any 
disqualified  person  of  M.  D  does  not  provide 
professional  advice  with  respect  to  any 
transaction  from  which  D  might 
economically  benefit  either  directly  or 
indirectly  (aside  from  fees  received  for  the 
professional  advice  rendered).  Because  D's 
sole  relationship  to  M  is  providing 
professional  advice  (without  having  decision- 
making authority)  with  respect  to 
transactions  from  which  D  will  not 
economically  benefit  either  directly  or 
indirectly  (aside  from  customary  fees 
received  for  the  professional  advice 
rendered),  under  these  facts  and 
circumstances,  D  is  not  a  disqualified  person 
with  respect  to  M. 

Example  13.  F  is  a  repertory  theater 
company  that  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  F 
holds  a  fund-raising  campaign  to  pay  for  the 
construction  of  a  new  theater.  J  is  a  regular 
subscriber  to  F's  productions  who  has  made 
modest  gifts  to  F  in  the  past.  J  has  no 
relationship  to  F  other  than  as  a  subscriber 
and  contributor.  F  solicits  contributions  as 
part  of  a  broad  public  campaign  intended  to 
attract  a  large  number  of  donors,  including  a 
substantial  number  of  donors  making  large 
gifts.  In  its  solicitations  for  contributions.  F 
promises  to  invite  all  contributors  giving  $z 
or  more  to  a  special  opening  production  and 
party  held  at  the  new  theater.  These 
contributors  are  also  given  a  special  number 
to  call  in  F's  office  to  reserve  tickets  for 
performances,  make  ticket  exchanges,  and 
make  other  special  arrangements  for  their 
convenience.  J  makes  a  contribution  of  $z  to 
F,  which  makes  J  a  substantial  contributor 
within  the  meaning  of  section  507(d)(2)(A), 
taking  into  account  only  contributions 
received  by  F  during  its  currant  and  the  four 
preceding  taxable  years.  J  receives  the 
benefits  described  in  F's  solicitation.  Because 
F  offers  the  same  benefit  to  all  donors  of  $z 
or  more,  the  preferential  treatment  that  ] 
receives  does  not  indicate  that  J  is  in  a 
position  to  exercise  substantial  influence 
over  the  affairs  of  the  organization.  Therefore, 
imder  these  facts  and  circumstances,  J  is  not 
a  disqualified  person  with  respect  to  F. 

{53.4858-4    ExoMS  tanaAt  transaction. 

(a)  Definition  of  excess  benefit 
transaction — (1)  In  general.  An  excess 
benefit  transaction  means  any 
transaction  in  which  an  economic 
benefit  is  provided  by  an  apphcable  tax- 
exempt  organization  directly  or 
indirectly  to  or  for  the  use  of  any 
disqualified  person,  and  the  value  of  the 
economic  benefit  provided  exceeds  the 
value  of  the  consideration  (including 
the  performance  of  services)  received  for 
providing  the  benefit.  Subject  to  the 
limitations  of  paragraph  (c)  of  this 
section  (relating  to  the  treatment  of 
economic  benefits  as  compensation  for 
the  performance  of  services),  to 
determine  whether  an  excess  benefit 
transaction  has  occurred,  all 
consideration  and  benefits  (except 
disregarded  benefits  described  in 


paragraph  (a)(4)  of  this  section) 
exchanged  between  a  disqualified 
person  and  the  applicable  tax-exempt 
organization  and  all  entities  the 
organization  controls  (within  the 
meaning  of  paragraph  (a)(2)(ii)(B)  of  .this 
section)  are  taken  into  account.  For 
example,  in  determining  the 
reasonableness  of  compensation  that  is 
paid  (or  vests,  or  is  no  longer  subject  to 
a  substantial  risk  of  forfeiture)  in  one 
year,  services  performed  in  prior  years 
may  be  taken  into  accoimt.  The  rules  of 
this  section  apply  to  all  transactions 
with  disqualified  persons,  regardless  of 
whether  the  amount  of  the  benefit 
provided  is  determined,  in  whole  or  in 
part,  by  the  revenues  of  one  or  more 
activities  of  the  organization.  For  rules 
regarding  valuation  standards,  see 
paragraph  (b)  of  this  section.  For  the 
requirement  that  an  applicable  tax- 
exempt  organization  clearly  indicate  its 
intent  to  treat  a  benefit  as  compensation 
for  services  when  paid,  see  paragraph 
(c)  of  this  section. 

(2)  Economic  benefit  provided 
indirectly — (i)  In  general.  A  transaction 
that  wotdd  be  an  excess  benefit 
transaction  if  the  applicable  tax-exempt 
organization  engaged  in  it  directly  with 
a  ^squalified  person  is  likewise  an 
excess  benefit  transaction  when  it  is 
accomplished  indirectly.  An  apphcable 
tax-exempt  organization  may  provide  an 
excess  benefit  indirectly  to  a 
disqualified  person  through  a  cpntrolled 
entity  or  through  an  intermediary,  as 
described  in  paragraphs  (a)(2)(ii)  and 
(iii)  of  this  section,  respectively. 

(ii)  Through  a  controlled  entity— {A) 
In  general.  An  applicable  tax-exempt 
organization  may  provide  an  excess 
benefit  indirectly  through  the  use  of  one 
or  more  entities  it  controls.  For 
ptuposes  of  section  4958,  economic 
benefits  provided  by  a  controUed  entity 
will  be  treated  as  provided  by  the 
applicable  tax-exempt  organization. 

(B)  Definition  of  control—  (l)In 
general.  For  purposes  of  this  paragraph, 
control  by  an  applicable  tax-exempt 
organization  means — 

(i)  hi  the  case  of  a  stock  corporation, 
ownership  (by  vote  or  value)  of  more 
than  50  percent  of  the  stock  in  such 
corporation; 

iii)  hi  the  case  of  a  partnership, 
ownership  of  more  than  50  percent  of 
the  profits  interests  or  capital  interests 
in  the  partnership; 

(iii)  In  the  case  of  a  nonstock 
organization  (i.e.,  an  entity  in  which  no 
person  holds  a  proprietary  interest),  that 
at  least  50  percent  of  the  directors  or 
trustees  of  the  organization  are  either 
representatives  (including  trustees, 
directors,  agents,  or  employees)  of.  or 


directly  or  indirectly  controlled  by,  an 
applicable  tax-exempt  organization;  or 

(iv)  la  the  case  of  any  other  entity, 
ownership  of  more  than  50  percent  of 
the  beneficial  interest  in  the  entity. 

(2)  Constructive  ownership.  Section 
318  (relating  to  constructive  owmership 
of  stock)  shall  apply  for  piu^ipses  of 
determining  ownership  of  stock  in  a 
corporation.  Similar  principles  shall 
apply  for  purposes  of  determining 
ownership  of  interests  in  any  other 
entity. 

(iii)  Through  an  intermediary.  An 
applicable  tax-exempt  organization  may 
provide  an  excess  benefit  indirectly 
through  an  intermediary.  An 
intermediary  is  any  person  (including 
an  individual  or  a  taxable  or  tax-exempt 
entity)  who  participates  in  a  transaction 
with  one  or  more  cfisquaUfied  persons  of 
an  apphcable  tax-exempt  organization. 
For  purposes  of  section  4958,  economic 
benefits  provided  by  an  intermediary 
will  be  treated  as  provided  by  the 
applicable  tax-exempt  organization 
when — 

(A)  An  applicable  tax-exempt 
organization  provides  an  economic 
benefit  to  an  intermediary;  and 

(B)  In  connection  with  the  receipt  of 
the  benefit  by  the  intermediary — 

(1)  There  is  evidence  of  an  oral  or 
written  agreement  or  understanding  that 
the  intermediary  will  provide  economic 
benefits  to  or  for  the  use  of  a 
disqualified  person;  or 

[2)  The  intermediary  provides 
economic  benefits  to  or  for  the  use  of  a 
disqualified  person  without  a  significant 
business  purpose  or  exempt  purpose  of 
its  own. 

(iv)  Examples.  The  following 
examples  illustrate  when  economic 
benefits  are  provided  indirectly  imder 
the  rules  of  this  paragraph  (a)(2): 

Example  I.  K  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  L 
is  a  wholly-owned  taxable  subsidiary  of  K.  7 
is  employed  by  K,  and  is  a  disqualified 
person  with  respect  to  K.  K  pays  J  an  annual 
salary  of  S12m,  and  reports  that  amount  as 
compensation  during  calendar  year  2001. 
Although  J  only  performed  services  for  K  for 
nine  months  of  2001,  J  performed  equivalent 
services  for  L  during  the  remaining  three 
months  of  2001.  Taking  into  accoimt  all  of 
the  economic  benefits  K  provided  to  J,  and 
all  of  the  services  J  performed  for  K  and  L, 
S12m  does  not  exceed  the  fair  market  value 
of  the  services  J  performed  for  K  and  L  during 
2001.  Therefore,  under  these  facts,  K  does  not 
provide  an  excess  benefit  to  J  directly  or 
indirectly. 

Example  2.  F  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  D 
is  an  entity  controlled  by  F  within  the 
meaning  of  paragraph  (a)(2)(ii)(B)  of  this 
section.  T  is  the  cliief  executive  officer  (CEO) 
of  F.  As  CEO,  T  is  responsible  for  overseeing 
•the  activities  of  F.  T's  duties  as  CEO  make 
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him  a  disqualified  person  with  respect  to  F. 
T's  compensation  package  with  F  represents 
the  maximum  reasonable  compensation  for 
T's  services  as  CEO.  Thus,  any  additional 
economic  benefits  that  F  provides  to  T 
without  T  providing  additional  consideration 
constitute  an  excess  benefit.  D  contracts  with 
T  to  provide  enumerated  consulting  services 
to  D.  However,  the  contract  does  not  require 
T  to  perform  any  additional  services  for  D 
that  T  is  not  already  obligated  to  perform  as 
F's  chief  executive  officer.  Therefore,  any 
payment  to  T  pursuaiit  to  the  consulting 
contract  with  D  represents  an  indirect  excess 
benefit  that  F  provides  through  a  controlled 
entity,  even  if  F,  D,  or  T  treats  the  additional 
payment  to  T  as  compensation. 

Example  3.  P  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  S 
is  a  taxable  entity  controlled  by  P  within  the 
meaning  of  paragraph  (a)(2}(ii)(B)  of  this 
section.  V  is  the  chief  executive  officer  of  S, 
for  which  S  pays  V  $win  salary  and  benefits. 
V  also  serves  as  a  voting  member  of  P's 
governing  body.  Consequently,  V  is  a 
disqualified  person  with  respect  to  P.  P 
provides  V  with  Sx  representing 
compensation  for  the  services  V  provides  P 
as  a  member  of  its  governing  body.  Although 
$x  represent*  reasonable  compensation  for 
the  services  V  provides  directly  to  P  as  a 
member  of  its  governing  body,  the  total 
compensation  of  Sw  +  Sx  exceeds  reasonable 
compensation  for  the  services  V  provides  to 
P  and  S  collectively.  Therefore,  the  portion 
of  total  compensation  that  exceeds 
reasonable  compensation  is  an  excess  benefit 
provided  to  V. 

Example  4.  G  is  an  applicable  tax-exempt 
organization  for  section  4958  purposes.  F  is 
a  disqualified  person  who  was  last  employed 
by  G  in  a  position  of  substantial  influence 
three  years  ago.  H  is  an  entity  engaged  in 
scientific  research  and  is  unrelated  to  either 
F  or  G.  G  makes  a  grant  to  H  to  fund  a 
research  position.  H  subsequently  advertises 
for  qualified  candidates  for  the  research 
position.  F  is  among  several  highly  qualified 
candidates  who  apply  for  the  research 
position.  H  hires  F.  There  was  no  evidence 
of  an  oral  or  written  agreement  or 
understanding  with  G  that  H  will  use  G's 
grant  to  provide  economic  benefits  to  or  for 
the  use  of  F.  Although  G  provided  economic 
benefits  to  H,  and  in  connection  with  the 
receipt  of  such  benefits,  H  will  provide 
economic  benefits  to  or  for  the  use  of  F,  H 
acted  with  a  significant  business  purpose  or 
exempt  purpose  of  its  own.  Under  these  facts, 
G  did  not  provide  an  economic  benefit  to  F 
indirectly  through  the  use  of  an  intermediary. 

(3)  Exception  for  fixed  payments 
made  pursuant  to  an  initial  contract — 
(i)  In  general.  Except  as  provided  in 
paragraph  (a)(3)(iv)  of  this  section, 
section  4958  does  not  apply  to  any  fixed 
payment  made  to  a  person  pursuant  to 
an  initial  contract. 

(ii)  Fixed  payment — (A)  In  general. 
For  purposes  of  paragraph  (a)(3)(i)  of 
this  section,  fixed  payment  means  an 
amotint  of  cash  or  other  property 
specified  in  the  contract,  or  determined 
by  a  fixed  formula  specified  in  the 


contract,  which  is  to  be  paid  or 
transferred  in  exchange  for  the 
provision  of  specified  services  or 
property.  A  fixed  formula  may 
incorporate  an  amount  that  depends 
upon  future  specified  events  or 
contingencies,  provided  that  no  person 
exercises  discretion  when  calculating 
the  amount  of  a  payment  or  deciding 
whether  to  make  a  payment  (such  as  a 
bonus).  A  specified  event  or 
contingency  may  include  the  amount  of 
revenues  generated  by  (or  other 
objective  measure  of)  one  or  more , 
activities  of  the  applicable  tax-exempt 
organization.  A  fixed  payment  does  not 
include  any  amoimt  paid  to  a  person 
tmder  a  reimbtirsement  (or  similar) 
arrangement  where  discretion  is 
exercised  by  any  person  with  respect  to 
the  amount  of  expenses  inclined  or 
reimbursed. 

(B)  Special  rules.  Amounts  payable 
pursuant  to  a  qualified  pension,  profit- 
sharing,  or  stock  bonus  plan  imder 
section  401(a).  or  pursuant  to  an 
employee  benefit  program  that  is  subject 
to  and  satisfies  coverage  and 
nondiscrimination  rules  under  the 
Internal  Revenue  Code  (e.g.,  sections 
127  and  137),  other  than 
nondiscrimination  rules  under  section 
9802,  are  treated  as  fixed  pajnments  for 
purposes  of  this  section,  regardless  of 
the  applicable  tax-exempt  organization's 
discretion  with  respect  to  the  plan  or 
program.  The  fact  that  a  person 
contracting  with  an  applicable  tax- 
exempt  organization  is  expressly 
granted  the  choice  whether  to  accept  or 
reject  any  economic  benefit  is 
disregarded  in  determining  whether  the 
benefit  constitutes  a  fixed  payment  for 
purposes  of  this  paragraph. 

(iii)  Initial  contract.  For  purposes  of 
paragraph  (a)(3)(i)  of  this  section,  initial 
contract  means  a  binding  written 
contract  between  an  applicable  tax- 
exempt  organization  and  a  person  who 
was  not  a  disqualified  person  within  the 
meaning  of  section  4958(f)(1)  and 
§  53.4958-3  immediately  prior  to 
entering  into  the  contract. 

(iv)  Substantial  performance  required. 
Paragraph  (a)(3)(i)  of  this  section  does 
not  apply  to  any  fixed  payment  made 
pursuant  to  the  initial  contract  during 
any  taxable  year  of  the  person 
contracting  with  the  applicable  tax- 
exempt  organization  if  the  person  fails 
to  perform  substantially  the  person's 
obligations  imder  the  initial  contract 
during  that  year. 

(v)  Treatment  as  a  new  contract.  A 
written  binding  contract  that  provides 
that  the  contract  is  terminable  or  subject 
to  cancellation  by  the  applicable  tax- 
exempt  organization  (other  than  as  a 
result  of  a  lack  of  substantial 


performance  by  the  disqualified  person, 
as  described  in  paragraph  (a)(3)(iv)  of 
this  section)  widiout  the  other  party's 
consent  and  without  substantial  penalty 
to  the  organization  is  treated  as  a  new 
contract  as  of  the  earliest  date  that  any 
such  termination  or  cancellation,  if 
made,  would  be  effective.  Additionally, 
if  the  parties  make  a  material  change  to 
a  contract,  it  is  treated  as  a  new  contract 
as  of  the  date  the  material  change  is 
effective.  A  material  change  includes  an 
extension  or  renewal  of  the  contract 
(other  than  an  extension  or  renewal  that 
results  from  the  person  contracting  with 
the  applicable  tax-exempt  organization 
unilaterally  exercising  an  option 
expressly  granted  by  the  contract),  or  a 
more  than  incidental  change  to  any 
amount  payable  under  the  contract.  The 
new  contract  is  tested  under  paragraph 
(a)(3)(iii)  of  this  section  to  determine 
whether  it  is  an  initial  contract  for 
purposes  of  this  section. 

(vi)  Evaluation  of  non-fixed 
payments.  Any  payment  that  is  not  a 
fixed  payment  (within  the  meaning  of 
paragraph  (a){3)(ii)  of  this  section)  is 
evaluated  to  determine  whether  it 
constitutes  an  excess  benefit  transaction 
under  section  4958.  In  making  this 
determination,  all  payments  and 
consideration  exchanged  between  the 
parties  are  taken  into  account,  including 
any  fixed  payments  made  pursuant  to 
an  initial  contract  with  respect  to  which 
section  4958  does  not  apply. 

(vii)  Examples.  The  following 
examples  illustrate  the  rules  governing 
fixed  payments  made  pursuant  to  an 
initial  contract.  Unless  otherwise  stated, 
dssume  that  the  person  contracting  with 
the  applicable  tax-exempt  organization 
has  performed  substantially  the  person's 
obligations  under  the  contract  with 
respect  to  the  payment.  The  examples 
are  as  follows: 

Example  I.  T  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  On 
January  1,  2002.  T  hires  S  as  its  chief 
financial  officer  by  entering  into  a  five-year 
written  employment  contract  with  S.  S  was 
not  a  disqualified  person  within  the  meaning 
of  section  4958(f)(1)  and  §53.4958-3 
immediately  prior  to  entering  into  the 
January  1.  2002.  contract  (initial  contract).  S"s 
duties  and  responsibilities  under  the  contract 
make  S  a  disqualified  person  with  respect  to 
T  (see  §  53.4958-3{a)).  Under  the  initial 
contract,  T  agrees  to  pay  S  an  annual  salary 
of  $200,000,  payable  in  monthly 
installments.  The  contract  provides  that, 
beginning  in  2003,  S's  annual  salary  will  be 
adjusted  by  the  increase  in  the  Consumer 
Price  Index  (CPI)  for  the  prior  year.  Section 
4958  does  not  apply  because  S's 
compensation  under  the  contract  is  a  fixed 
payment  pursuant  to  an  initial  contract 
within  the  meaning  of  paragraph  (a)(3)  of  this 
section.  Thus,  for  section  4958  purposes,  it 
is  unnecessary  to  evaluate  whether  any 
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portion  of  the  compensation  paid  to  S 
pursuant  to  the  initial  contract  is  an  excess 
benefit  transaction. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  Initial  contract 
provides  that,  in  addition  to  a  base  salary  of 
S200,000,  T  may  pay  S  an  annual 
performance-based  bonus.  The  contract 
provides  that  T's  governing  body  will 
determine  the  amount  of  the  annual  bonus  as 
of  the  end  of  each  year  during  the  term  of  the 
contract,  based  on  the  board's  evaluation  of 
S's  performance,  but  the  bonus  cannot 
exceed  S100,000  per  year.  Unlike  the  base 
salary  portion  of  S's  compensation,  the  bonus 
portion  of  S's  compensation  is  not  a  fixed 
payment  pursuant  to  an  initial  contract, 
because  the  governing  body  has  discretion 
over  the  amount,  if  any,  of  the  bonus 
payment.  Section  4958  does  not  apply  to 
payment  of  the  $200,000  base  salary  (as 
adjusted  for  inflation),  because  it  is  a  fixed 
payment  pursuant  to  an  initial  contract 
within  the  meaning  of  paragraph  (a)(3)  of  this 
section.  By  contrast,  the  annual  bonuses  that 
may  be  paid  to  S  under  the  initial  contract 
are  not  protected  by  the  initial  contract 
exception.  Therefore,  each  bonus  payment 
will  be  evaluated  under  section  4958,  taking 
into  account  all  payments  and  consideration 
exchanged  between  the  parties. 

Example  3.  The  facts  are  the  same  as  in 
Example  1,  except  that  in  2003,  T  changes  its 
payroll  system,  such  that  T  makes  biweekly, 
rather  than  monthly,  salary  payments  to  its 
employees.  Beginning  in  2003,  T  also  grants 
its  employees  an  additional  two  days  of  paid 
vacation  each  year.  Neither  change  is  a 
material  change  to  S's  initial  contract  within 
the  meaning  of  paragraph  (a)(3)(v)  of  this 
section.  Therefore,  section  4958  does  not 
apply  to  the  base  salary  payments  to  S  due 
to  the  initial  contract  exception. 

Example  4.  The  facts  are  the  same  as  in 
Example  1,  except  that  on  January  1,  2003, 
S  becomes  the  chief  executive  officer  of  T 
and  a  new  chief  financial  officer  is  hired.  At 
the  same  time,  T's  board  of  directors 
approves  an  increase  in  S's  annual  base 
salary  from  $200,000  to  $240,000,  effective 
on  that  day.  These  changes  in  S's 
employment  relationship  constitute  material 
changes  of  the  initial  contract  within  the 
meaning  of  paragraph  (a)(3Hv)  of  this  section. 
As  a  result,  S  is  treated  as  entering  into  a  new 
contract  with  T  on  January  1,  2003,  at  which 
tune  S  is  a  disqualified  person  within  the 
meaning  of  section  4958(f)(1)  and  §  53.4958- 
3.  T's  payments  to  S  made  pursuant  to  the 
new  contract  will  be  evaluated  under  section 
4958,  taking  into  account  all  payments  and 
consideration  exchanged  between  the  parties. 

Example  5.  J  is  a  performing  arts 
organization  and  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  J 
hires  W  to  become  the  chief  executive  officer 
of  J.  W  was  not  a  disqualified  person  within 
the  meaning  of  section  4958(f)(1)  and 
§  53.4958-3  immediately  prior  to  entering 
into  the  employment  contract  with  J.  As  a 
result  of  this  employment  contract,  Ws 
duties  and  responsibilities  make  W  a 
disqualified  person  with  respect  to  J  (see 
SS3.4958-3(c)(2)).  Under  the  contract.  J  will 
pay  W  $x  (a  specified  amount)  plus  a  bonus 
equal  to  2  percent  of  the  total  season 


subscription  sales  that  exceed  SlOOz.  The  $x 
base  salary  is  a  fixed  payment  pursuant  to  an 
initial  contract  within  the  meaning  of 
paragraph  (a)(3)  of  this  section.  The  bonus 
payment  is  also  a  fixed  payment  pursuant  to 
an  initial  contract  within  the  meaning  of 
paragraph  (a)(3)  of  this  section,  because  no 
person  exercises  discretion  when  calculating 
the  amount  of  the  bonus  payment  or  deciding 
whether  the  bonus  will  be  paid.  Therefore, 
section  4958  does  not  apply  to  any  of  J's 
payments  to  W  pursuant  to  the  employment 
contract  due  to  the  initial  contract  exception. 

Example  6?  Hospital  B  is  an  applicable  tax- 
.  exempt  organization  for  purposes  of  section 
4958.  Hospital  B  hires  E  as  its  chief  operating 
officer.  E  was  not  a  disqualified  person 
within  the  meaning  of  section  4958(f)(1)  and 
§  53.4958-3  immediately  prior  to  entering 
into  the  employment  contract  with  Hospital 
B.  As  a  result  of  this  employment  contract, 
E's  duties  and  responsibilities  make  E  a 
disqualified  person  with  respect  to  Hospital 
B  (see  §53.4958-3(c)(2)).  E's  initial 
employment  contract  provides  that  E  will 
have  authority  to  enter  into  hospital 
management  arrangements  on  behalf  of 
Hospital  B.  in  E's  personal  capacity,  E  owns 
more  than  35  percent  of  the  combined  voting 
power  of  Company  X.  Consequently,  at  the 
time  E  becomes  a  disqualified  person  with 
respect  to  B,  Company  X  also  becomes  a 
disqualified  person  with  respect  to  B  (see 
§  53.4958-3(b)(2)(i)(A)).  E,  acting  on  behalf  of 
Hospital  B  as  chief  operating  officer,  enters 
into  a  contract  with  Company  X  under  which 
Company  X  will  provide  billing  and 
collection  services  to  Hospital  B.  The  initial 
contract  exception  of  paragraph  (a)(3)(i)  of 
this  section  does  not  apply  to  the  billing  and 
collection  services  contract,  because  at  the 
time  that  this  contractual  arrangement  was 
entered  into.  Company  X  was  a  disqualified 
person  with  respect  to  Hospital  B.  Although 
E's  employment  contract  (which  is  an  initial 
contract)  authorizes  E  to  enter  into  hospital 
management  arrangements  on  behalf  of 
Hospital  B,  the  payments  made  to  Company 
X  are  not  made  pursuant  to  E's  employment 
contract,  but  rather  are  made  by  Hospital  B 
pursuant  to  a  separate  contractual 
arrangement  with  Company  X.  Therefore, 
even  if  payments  made  to  Company  X  under 
the  billing  and  collection  services  contract 
are  fixed  payments  (within  the  meaning  of 
paragraph  (a)(3)(ii)  of  this  section),  section 
4958  nonetheless  applies  to  payments  made 
by  Hospital  B  to  Company  X  because  the 
billing  and  collection  services.contract  itself 
does  not  constitute  an  initial  contract  under 
paragraph  (a)(3)(iii)  of  this  section. 
Accordingly,  all  payments  made  to  Company 
X  under  the  billing  and  collection  services 
contract  will  be  evaluated  under  section 
4958. 

Example  7.  Hospital  C,  an  applicable  tax- 
exempt  organization,  enters  into  a  contract 
with  Company  Y,  under  which  Company  Y 
will  provide  a  wide  range  of  hospital 
management  services  to  Hospital  C.  Upon 
entering  into  this  contractual  arrangement, 
Company  Y  becomes  a  disqualified  person 
with  respect  to  Hospital  C.  The  contract 
provides  that  Hospital  C  will  pay  Company 
Y  a  management  fee  of  x  percent  of  adjusted 
gross  revenue  (i.e.,  gross  revenue  increased 


by  the  cost  of  charity  care  provided  to 
indigents)  annually  for  a  five-year  period. 
The  management  services  contract  specifies 
the  cost  accounting  system  and  the  standards 
for  indigents  to  be  used  in  calculating  the 
cost  of  charity  care.  The  cost  accounting 
system  objectively  defines  the  direct  and 
indirect  costs  of  all  health  care  goods  and 
services  provided  as  charity  care.  Because 
Company  Y  was  not  a  disqualified  person 
with  respect  to  Hospital  C  immediately 
before  entering  into  the  management  services 
contract,  that  contract  is  an  initial  contract 
within  the  meaning  of  paragraph  (a)(3)(iii)  of 
this  section.  The  annual  management  fee 
paid  to  Company  Y  is  determined  by  a  fixed 
formula  specified  in  the  contract,  and  is 
therefore  a  fixed  payment  within  the 
meaning  of  paragraph  (a)(3)(ii)  of  this  section. 
Accordingly,  section  4958  does  not  apply  to 
the  annual  management  fee  due  to  the  initial 
contract  exception. 

Example  8.  The  facts  are  the  same  as  in 
Example  7,  except  that  the  management 
services  contract  also  provides  that  Hospital 
C  will  reimburse  Company  Y  on  a  monthly 
basis  for  certain  expenses  incurred  by 
Company  Y  that  are  attributable  to 
management  services  provided  to  Hospital  C 
(e.g.,  legal  fees  and  travel  expenses). 
Although  the  management  fee  itself  is  a  fixed 
payment  not  subject  to  section  4958,  the 
reimbursement  payments  that  Hospital  C 
makes  to  Company  Y  for  the  various 
expenses  covered  by  the  contract  are  not 
fixed  payments  within  the  meaning  of 
paragraph  (a)(3)(ii)  of  this  section,  because 
Company  Y  exercises  discretion  with  respect 
to  the  amount  of  expenses  incurred. 
Therefore,  any  reimbursement  payments  that 
Hospital  C  pays  pursuant  to  the  contract  will 
be  evaluated  under  section  4958. 

Example  9.  X,  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958, 
hires  C  to  conduct  scientific  research.  On 
January  1,  2003,  C  enters  into  a  three-year 
written  employment  contract  with  X  (initial 
contract).  Under  the  terms  of  the  contract,  C 
is  required  to  work  full-time  at  X's  laboratory 
for  a  fixed  aimual  salary  of  $90,000. 
Immediately  prior  to  entering  into  the 
employment  contract,  C  was  not  a 
disqu^ified  person  within  the  meaning  of 
section  4958(f)(1)  and  §  53.4958-3,  nor  did  C 
become  a  disqualified  person  pursuant  to  the 
initial  contract.  However,  two  years  after 
joining  X,  C  marries  D,  who  is  the  child  of 
X's  president.  As  D's  spouse,  C  is  a 
disqualified  person  within  the  meaning  of 
section  4958(f)(1)  and  §  53.4958-3  with 
respect  to  X.  Nonetheless,  section  4958  does 
not  apply  to  X's  salary  payments  to  C  due  to 
the  initial  contract  exception. 

Example  10.  The  foots  are  the  same  as  in 
Example  9,  except  that  the  initial  contract 
included  a  below-market  loan  provision 
under  which  C  has  the  imilateral  right  to 
borrow  up  to  a  specified  dollar  amoimt  from 
X  at  a  specified  interest  rate  for  a  specified 
term.  Aiter  C's  marriage  to  D,  C  borrows 
money  from  X  to  purchase  a  home  tmder  the 
terms  of  the  initial  contract.  Section  4958 
does  not  apply  to  X's  loan  to  C  due  to  the 
initial  contract  exception. 

Example  11.  The  facts  are  the  same  as  in 
Example  9,  except  that  after  C's  marriage  to 


f  vr-l       ^n 


.•  p  /lar- J- 


.J T -. 


nnrtn  /D..1^_    ^^A    TI> 


.i^H^^^ 


Federid  Regirter / Vol.  67,  No.  15 /Wednesday,  January  23,  2002/Rules  and Jlegiilatibns  3093 

. "  , — — ^^^^^—^-^^^^^"^^^ 


D,  C  works  only  sporadically  at  the 
laboratory,  and  performs  no  other  services  for 
X.  Notwithstanding  that  C  fails  to  perform 
substantially  C's  obligations  under  the  initial 
contract,  X  does  not  exercise  its  right  to 
terminate  the  initial  contract  for 
nonperformance  and  continues  to  pay  full 
salary  to  C.  Pursuant  to  paragraph  (a)(3)(iv) 
of  this  section,  the  initial  contract  exception 
does  not  apply  to  any  payments  made 
pursuant  to  the  initial  contract  during  any 
taxable  year  of  C  in  which  C  fails  to  perform 
substantially  C's  obligations  under  the  initial 
contract. 

(4)  Certain  economic  benefits 
disregarded  for  purposes  of  section 
4958.  The  following  economic  benefits 
are  disregarded  for  purposes  of  section 
4958— 

(i)  Nontaxable  fringe  benefits.  An 
economic  benefit  that  is  excluded  from 
income  imder  section  132,  except  any 
liability  insurance  premitun,  payment, 
or  reimbvusement  that  must  be  taken 
into  accoimt  under  paragraph 
(b)(l)(ii)(B)(2)  of  this  section; 

(ii)  Expense  reimbursement  payments 
pursuant  to  accountable  plans. 
Amounts  paid  imder  reimbinsement 
arrangements  that  meet  the 
requirements  of  §  1.62-2(c)  of  this 
chapter; 

(iii)  Certcun  economic  benefits 
provided  to  a  volunteer  for  the 
organization.  An  economic  benefit 
provided  to  a  volunteer  for  the 
organization  if  the  benefit  is  provided  to 
the  general  public  in  exchange  for  a 
membership  fee  or  contribution  of  $75 
or  less  per  year; 

(iv)  Certain  economic  benefits 
provided  to  a  member  of,  or  donor  to, 
the  organization.  An  economic  benefit 
provided  to  a  member  of  an  organization 
solely  on  account  of  the  payment  of  a 
membership  fee,  or  to  a  donor  solely  on 
accoimt  of  a  contribution  for  which  a 
deduction  is  allowable  under  section 
170  (charitable  contribution),  regardless 
of  whether  the  donor  is  eligible  to  claim 
the  deduction,  if— 

(A)  Any  non-disqualified  person 
pajring  a  membership  fee  or  making  a 
charitable  contribution  above  a 
specified  amount  to  the  organization  is 
given  the  option  of  receiving 
substantially  the  same  economic  benefit; 
and 

(B)  The  disqualified  person  and  a 
significant  number  of  non-disqualified 
persons  make  a  payment  or  charitable 
contribution  of  at  least  the  specified 
amount; 

(v)  Economic  benefits  provided  to  a 
charitable  beneficiary.  An  economic 
benefit  provided  to  a  person  solely 
because  the  person  is  a  member  of  a 
charitable  class  that  the  applicable  tax- 
exempt  organization  intends  to  benefit 


as  part  of  the  accomplishment  of  the 
organization's  exempt  purpose;  and 

(vi)  Certain  economic  benefits 
provided  to  a  governmental  unit.  Any 
transfer  of  an  economic  benefit  to  or  for 
the  use  of  a  governmental  unit  defined 
in  section  170(c)(1),  if  the  transfer  is  for 
exclusively  public  purposes. 

(5)  Exception  for  certain  payments 
made  pursuant  to  an  exemption  granted 
by  the  Department  of  Labor  under 
ERISA.  Section  4958  does  not  apply  to 
any  payment  made  ptnsuant  to,  and  in 
accordance  with,  a  final  individual 
prohibited  transaction  exemption  issued 
by  the  Department  of  Labor  under 
section  408(a)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(88  Stat.  854)  (ERISA)  wiUi  respect  to  a 
transaction  involving  a  plan  (as  defined 
in  section  3(3)  of  ERISA)  that  is  an 
applicable  tax  exempt  organization. 

(b)  Valuation  standards — (1)  In 
general.  This  section  provides  rules  for 
determining  the  value  of  economic 
benefits  for  purposes  of  section  4958. 

(i)  Fair  market  value  of  property.  The 
value  of  property,  inclyding  the  right  to 
use  property,  for  purposes  of  section 
4958  is  the  fair  market  value  {i.e.,  the 
price  at  which  property  or  the  right  to 
use  property  would  change  hands 
between  a  willing  buyer  and  a  willing 
seller,  neither  being  under  any 
compulsion  to  buy,  sell  or  transfer 
property  or  the  right  to  use  property, 
and  both  having  reasonable  knowledge 
of  relevant  facts). 

(ii)  Reasonable  compensation — (A)  In 
general.  The  value  of  services  is  the 
amount  that  would  ordinarily  be  paid 
for  like  services  by  like  enterprises 
(whether  taxable  or  tax-exempt)  tmder 
like  circumstances  (i.e.,  reasonable 
compensation).  Section  162  standards 
apply  in  determining  reasonableness  of 
compensation,  taking  into  account  the 
aggregate  benefits  (other  than  any 
benefits  specifically  disregarded  tmder 
paragraph  (a)(4)  of  this  section) 
provided  to  a  person  and  the  rate  at 
which  any  deferred  compensation 
accrues.  "The  fact  that  a  compensation 
arrangement  is  subject  to  a  cap  is  a 
relevant  factor  in  determining  the 
reasonableness  of  compensation.  The 
fact  that  a  State  or  local  legislative  or 
agency  body  or  court  has  authorized  or 
approved  a  particular  compensation 
package  paid  to  a  disqualified  person  is 
not  determinative  of  the  reasonableness 
of  compensation  for  purposes  of  section 
4958. 

(B)  Items  included  in  determining  the 
value  of  compensation  for  purposes  of 
determining  reasonableness  under 
section  4958.  Except  for  economic 
benefits  that  are  disregarded  for 
purposes  of  section  4958  under 


paragraph  (aK4)  of  this  section, 
compensation  for  purposes  of 
determining  reasonableness  under 
section  4958  includes  all  economic 
benefits  provided  by  an  applicable  tax- 
exempt  organization  in  exchange  for  the 
performance  of  services.  These  benefits 
include,  but  are  not  limited  to — 

(1)  All  forms  of  cash  and  noncash 
compensation,  including  salary,  fees, 
bonuses,  severance  payments,  and 
deferred  and  noncash  compensation 
described  in  §  53.4958-1  (e)(2); 

(2)  Unless  excludable  from  income  as 
a  de  minimis  fringe  benefit  pursuant  to 
section  132(a)(4),  the  payment  of 
liability  insiuance  premiums  for,  or  the 
payment  or  reimbursement  by  the 
organization  of — 

CO  Any  penalty,  tax,  or  expense  of 
correction  owed  under  section  4958; 

(ii)  Any  expense  not  reasonably 
incurred  by  the  person  in  connection 
with  a  civil  judicial  or  civil 
administrative  proceeding  arising  out  of 
the  person's  performance  of  services  on 
behalf  of  the  applicable  tax-exempt 
organization;  or 

(Hi)  Any  expense  resulting  from  an  act 
or  failure  to  act  with  respect  to  which 
thie  person  has  acted  willfully  and 
without  reasonable  cause;  and 

(3)  All  other  compensatory  benefits, 
whether  or  not  included  in  gross  income 
for  income  tax  purposes,  including 
payments  to  welfare  benefit  plans,  such 
as  plans  providing  medical,  dental,  life 
insiuance,  severance  pay,  and  disability 
benefits,  and  both  taxable  and 
nontaxable  fringe  benefits  (other  than 
hinge  benefits  described  in  section  132), 
including  expense  allowances  or 
reimbursements  (other  than  expense    * 
reimbursements  pursuant  to  an 
accountable  plan  that  meets  the 
requirements  of  §  1.62-2(c)),  and  the 
economic  benefit  of  a  below-market  loan 
(within  the  meaning  of  section 
7872(e)(1)).  (For  this  purpose,  the 
economic  benefit  of  a  below-market  loan 
is  the  amoimt  deemed  transferred  to  the 
disqualified  person  under  section 
7872(a)  or  (b),  regardless  of  whether 
section  7872  otherwise  applies  to  the 

loan). 

(C)  Inclusion  in  compensation  for 
reasonableness  determination  does  not 
govern  income  tax  treatment.  The 
determination  of  whether  any  item 
listed  in  paragraph  (b)(l)(ii)(B)  of  this 
section  is  included  in  the  disqualified 
person's  gross  income  for  income  tax 
purposes  is  made  on  the  basis  of  the 
provisions  of  chapter  1  of  Subtitle  A  of 
the  Internal  Revenue  Code,  without 
regard  to  whether  the  item  is  taken  into 
account  for  purposes  of  determining 
reasonableness  of  compensation  imder 
section  4958. 
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(2)  Timing  of  reasonableness 
determination— (i)  In  general.  The  facts 
and  circumstances  to  be  taken  into 
consideration  in  determining 
reasonableness  of  a  fixed  pajmient 
(within  the  meaning  of  paragraph 
(a)(3)(ii)  of  this  section)  are  Uiose 
existing  on  the  date  the  parties  enter 
into  the  contract  pursuant  to  which  the 
payment  is  made.  However,  in  the  event 
of  substantial  non-performance, 
reasonableness  is  determined  based  on 
all  fects  and  circumstances,  up  to  and 
including  cinnunstances  as  of  the  date 
of  payment,  hi  the  case  of  any  payment 
that  is  not  a  fixed  payment  under  a 
contract,  reasonableness  is  determined 
basedon  all  facts  and  circumstances,  up 
to  and  including  circumstances  as  of  the 
date  of  payment,  hi  no  event  shall 
circumstances  existing  at  the  date  when 
the  payment  is  questioned  be 
considered  in  making  a  determination  of 
the  reasonableness  of  the  payment. 
These  general  timing  rules  also  apply  to 
property  subject  to  a  substantial  risk  of 
forfeiture.  Therefore,  if  the  property 
subject  to  a  substantial  risk  of  forfeiture 
satisfies  the  definition  of  fixed  payment 
(within  the  meaning  of  paragraph 
(a)(3)(ii)  of  this  section),  reasonableness 
is  determined  at  the  time  the  parties 
enter  into  the  contract  providing  for  the 
transfer  of  the  property.  If  the  property 
is  not  a  fixed  payment,  then 
reasonableness  is  determined  based  on 
all  fects  and  drcumstances  up  to  and 
including  circumstances  as  of  the  date 
of  payment. 

(li)  Treatment  as  a  new  contract.  For 
purposes  of  paragraph  (b)(2)(i)  of  this 
section,  a  written  binding  contract  that 
provides  that  the  contract  is  terminable 
OT  subject  to  cancellation  by  the 
applicable  tax-exempt  oiganization 
without  the  other  party's  consent  and 
without  substantial  penalty  to  the 
oiganization  is  treated  as  a  new  contract 
as  of  the  earliest  date  that  any  such 
tennination  or  cancellation,  if  made, 
would  be  effective.  Additionally,  if  the 
parties  make  a  material  change  to  a 
contract  (within  the  meaning  of 
paragraph  (a)(3)(v)  of  this  section),  it  is 
treated  as  a  new  contract  as  of  the  date 
the  material  change  is  effective. 

(iii)  Examples.  The  following 
examples  illustrate  the  timing  of  the 
reasonableness  determination  under  the 
rules  of  this  paragraph  (b)(2): 

Example  1.  G  is  an  applicable  tax-exempt 
ocganization  for  purposes  of  section  4958.  H 
is  an  employee  of  G  and  a  disqualified  person 
with  respect  to  G.  H's  new  multi-year 
employment  contract  provides  for  payment 
of  a  salary  and  provision  of  specific  bienefits 
pursuant  to  a  qualified  pension  plan  under 
section  401(8)  and  an  accident  and  health 
plan  that  meets  the  requirements  of  section 


105(h)(2).  The  contract  provides  that  H's 
salary  will  be  adjusted  by  the  increase  in  the 
Consumer  Price  Index  (CPI)  for  the  prior 
year.  The  contributions  G  makes  to  the 
qualified  pension  plan  are  equal  to  the 
maximum  amount  C  is  permitted  to 
contribute  under  the  rules  applicable  to 
qualified  plans.  Under  these  facts,  all  items 
comprising  H's  total  com{>ensation  iare 
treated  as  fixed  pa}rments  within  the  meaning 
of  paragraph  (a)(3)(ii)  of  this  section. 
Therefore,  the  reasonableness  of  H's 
compensation  is  determined  based  on  the 
circumstances  existing  at  the  time  G  and  H 
enter  into  the  employment  contract. 

Example  2.  The  facts  are  the  same  as  in 
Example  1,  except  that  the  multi-year 
employment  contract  provides,  in  addition, 
that  G  will  transfer  title  to  a  car  to  H  under 
the  condition  that  if  H  fails  to  complete  x 
years  of  service  with  G,  title  to  the  car  will 
be  forfeited  back  to  G.  All  relevant 
information  about  the  type  of  car  to  be 
provided  (including  the  make,  model,  and 
year)  is  included  in  the  contract.  Although 
ultimate  vesting  of  title  to  the  car  is 
contingent  on  H  continuing  to  work  for  G  for 
X  years,  the  amount  of  property  to  be  vested 
(i.e.,  the  type  of  car)  is  specified  in  the 
contract,  and  no  person  exercises  discretion 
regarding  the  typ>e  of  property  or  whether  H 
will  retain  title  to  the  property  at  the  time  of 
vesting.  Under  these  facts,  the  car  is  a  fixed 
payment  within  the  meaning  of  paragraph 
(a)(3)(ii)  of  this  section.  Therefore,  the 
reasonableness  of  H's  compensation, 
including  the  value  of  the  car,  is  determined 
based  on  the  circumstances  existing  at  the 
time  G  and  H  enter  into  the  employment 
contract. 

Example  3.  N  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  On 
January  2,  N's  governing  body  enters  into  a 
new  one-year  employment  contract  with  K, 
its  executive  director,  who  is  a  disqualified 
person  with  respect  to  N.  The  contract 
provides  that  K  will  receive  a  specified 
amount  of  salary,  contributions  to  a  qualified 
pension  plan  under  section  401(a),  and  other 
benefits  piusuant  to  a  section  125  cafeteria 
plan.  In  addition,  the  contract  provides  that 
N's  governing  body  may,  in  its  discretion, 
declare  a  bonus  to  be  paid  to  K  at  any  time 
during  the  year  covered  by  the  contract.  K's 
salary  and  other  specified  benefits  constitute 
fixed  payments  within  the  meaning  of 
paragraph  (ai)(3Kii)  of  this  section.  Therefore, 
the  reasonableness  of  those  economic 
benefits  is  detwmined  on  the  date  when  the 
coptract  was  made.  However,  because  the 
bonus  payment  is  not  a  fixed  payment  within 
the  meaning  of  paragraph  (a)(3)(ii)  of  this 
section,  the  determination  of  whether  any 
bonus  awarded  to  N  is  reasonable  must  be 
made  based  on  all  facts  and  circumstances 
(including  all  payments  and  considoation 
exchanged  between  the  parties],  up  to  and 
including  circumstances  as  of  the  date  of 
payment  of  the  bonus. 

(c)  Establishing  intent  to  treat 
economic  benefit  as  consideration  for 
the  performance  of  services — (1)  In 
general.  An  economic  benefit  is  not 
treated  as  consideration  for  the 
performance  of  services  unless  the 


organization  providing  the  benefit 
clearly  indicates  its  intent  to  treat  the 
benefit -as  compensation  when  the 
benefit  is  paid.  Except  as  provided  in 
paragraph  (c)(2)  of  this  section,  an 
applicable  tax-exempt  organization  (or 
entity  controlled  by  an  applicable  tax- 
exempt  organization,  witUn  the 
meaning  of  paragraph  (a)(2)(ii)(B)  of  this 
section)  is  treated  as  clearly  indicating 
its  intent  to  provide  an  economic  benefit 
as  compensation  for  services  only  if  the 
organization  provides  written 
substantiation  that  is  contemporaneous 
with  the  transfer  of  the  economic  benefit 
at  issue.  If  an  organization  fails  to 
provide  this  contemporaneous 
substantiation,  any  services  provided  by 
the  disqualified  person  will  not  be 
treated  as  provided  in  consideration  for 
the  economic  benefit  for  purposes  of 
determining  the  reasonableness  of  the 
transaction.  In  no  event  shall  an 
economic  benefit  that  a  disqualified 
person  obtains  by  theft  or  fraud  be 
treated  as  consideration  for  the 
performance  of  services. 

(2)  Nontaxable  benefits.  For  purposes 
of  section  4958(c)(1)(A)  and  this  section, 
an  applicable  teix-exempt  organization  is 
not  required  to  indicate  its  intent  to 
provide  an  economic  benefit  as 
compensation  for  services  if  the 
economic  benefit  is  excluded  from  the 
disqualified  person's  gross  income  for 
income  tax  ptuposes  on  the  basis  of  the 
provisions  of  chapter  1  of  Subtitle  A  of 
the  Internal  Revenue  Code.  Examples  of 
these  benefits  include,  but  are  not 
limited  to,  employer-provided  health 
benefits  and  contributions  to  a  qualified 
pension,  profit-sharing,  or  stock  bonus 
plan  tmder  section  401(a),  and  benefits 
described  in  sections  127  and  137. 
However,  except  for  economic  benefits 
that  are  disregarded  for  purposes  of 
section  4958  under  paragraph  (a)(4)  of 
this  section,  all  compensatory  benefits 
(regardless  of  the  Federal  income  tax 
treatment)  provided  by  an  organization 
in  exchange  for  the  peof ormance  of 
services  are  taken  into  account  in 
determining  the  reasonableness  of  a 
person's  compensation  for  purposes  of 
section  4958. 

(3)  Contemporaneous 
subBtcmtiation — (i)  Reporting  of 
benefit— {A)  In  general.  An  applicable 
tax-exempt  organization  provides 
contemporaneous  written  substantiation 
of  its  intent  to  provide  an  economic 
benefit  as  compensation  if — 

[1]  The  organization  reports  the 
economic  benefit  as  compensation  on  an 
original  Federal  tax  information  return 
Witii  respect  to  the  payment  (e.g..  Form 
W-2,  "Wage  and  Tax  Statement",  or 
Form  1099.  "Miscellaneous  Income")  or 
with  respect  to  the  organization  (e.g.. 
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Form  990,  "Return  of  Organization 
Exempt  From  Income  Tax"),  or  on  an 
amended  Federal  tax  information  return 
filed  prior  to  the  commencement  of  an 
Internal  Revenue  Service  examination  of 
the  applicable  tax-exempt  organization 
or  the  disqualified  person  for  the  taxable 
year  in  which  the  transaction  occiured 
(as  determined  under  §  53.4958-l(e));  or 

(2)  The  recipient  disqualified  person 
reports  the  benefit  as  income  on  the 
person's  original  Federal  tax  return  (e.g., 
Form  1040,  "U.S.  Individual  Income 
Tax  Return"),  or  on  the  person's 
amended  Federal  tax  retiun  filed  prior 
to  the  earlier  of  the  following  dates — 

(iO  Commencement  of  an  mtemal 
Revenue  Service  examination  described 
in  paragraph  (c)(3)(i)(A)(2)  of  this 
section:  or 

(ii)  The  first  doaunentation  in  writing 
by  the  Internal  Revenue  Service  of  a 
potential  excess  benefit  trahsaction 
involving  either  the  applicable  tax- 
exempt  organization  or  the  disqualified 
person. 

(B)  Failure  to  report  due  to  reasonable 
cause.  If  an  applicable  tax-exempt 
organization's  failure  to  report  an 
economic  benefit  as  required  under  the 
Internal  Revenue  Code  is  due  to 
reasonable  cause  (within  the  meaning  of 
§  301.6724-1  of  this  chapter),  then  the 
organization  will  be  treated  as  having 
clearly  indicated  its  intent  to  provide  an 
economic  benefit  as  compensation  for 
services.  To  show  that  its  failure  to 
report  an  economic  benefit  that  should 
have  been  reported  on  an  information 
rettun  was  due  to  reasonable  cause,  an 
applicable  tax-exempt  organization 
must  establish  that  there  were 
significant  mitigating  factors  with 
respect  to  its  failure  to  report  (as 
described  in  §  301. 6724-1  (b)  of  this 
chapter),  or  the  failiue  arose  from  events 
beyond  the  organization's  control  (as 
described  in  §  301. 6724-1  (c)  of  this 
chapter),  and  that  the  organization  acted 
in  a  responsible  manner  both  before  and 
after  the  failure  occtured  (as  described 
in  §  301.6724-l(d)  of  this  chapter). 

(ii)  Other  written  contemporaneous 
evidence.  In  addition,  other  written 
contemporaneous  evidence  may  be  used 
to  demonstrate  that  the  appropriate 
decision-making  body  or  an  officer 
authorized  to  approve  compensation 
approved  a  transfer  as  compensation  for 
services  in  accordance  with  established 
procedures,  including  but  not  limited 
to— 

(A)  An  approved  written  employment 
contract  executed  on  or  before  the  date 
of  the  transfer: 

(B)  Documentation  satisfying  the 
requirements  of  §  53.4g58-6(a)(3) 
indicating  that  an  authorized  body 
approved  the  transfer  as  compensation 


for  services  on  or  before  the  date  of  the 
transfer;  or 

(C)  Written  evidence  that  was  in 
existence  on  or  before  the  due  date  of 
the  applicable  Federal  tax  rettuu 
described  in  paragraph  (c)(3)(i)(A)(l)  or 
(2)  of  this  section  (including  extensions 
but  not  amendments),  of  a  reasonable 
belief  by  the  applicable  tax-exempt 
organization  that  a  benefit  was  a 
nontaxable  benefit  as  defined  in 
paragraph  (c)(2)  of  this  section. 

(4)  Examples.  The  following  examples 
illustrate  the  requirement  that  an 
organization  contemporaneously 
substantiate  its  intent  to  provide,  an 
economic  benefit  as  compensation  for 
services,  as  defined  in  paragraph  (c)  of 
this  section: 

Example  2.  G  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  G 
hires  an  individual  contractor,  P,  who  is  also 
the  child  of  a  disqualified  person  of  G,  to 
design  a  computer  program  for  it.  G  executes 
a  contract  with  P  for  that  purpose  in 
accordance  with  G's  established  procedures, 
and  pays  P  $1,000  during  the  year  pursuant   ' 
to  the  contract.  Before  January  31  of  the  next 
year,  G  reports  the  full  amount  paid  to  P 
under  the  contract  on  a  Form  1099  filed  with 
the  Internal  Revenue  Service.  G  will  be 
treated  as  providing  contemporaneous 
written  substantiation  of  its  intent  to  provide 
the  $1,000  paid  to  P  as  compensation  for  the 
services  P  performed  under  the  contract  by 
virtue  of  either  the  Form  1099  filed  with  the 
Internal  Revenue  Service  reporting  the 
amount,  or  by  virtue  of  the  written  contract 
executed  between  G  and  P. 

Example  2.  G  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  D 
is  the  chief  operating  officer  of  G,  and  a 
disqualified  person  with  respect  to  G.  D 
receives  a  bonus  at  the  end, of  the  year.  G's 
accounting  department  determines  that  the 
bonus  is  to  be  reported  on  D's  Form  W-2. 
Due  to  events  beyond  G's  control,  the  bonus 
is  not  reflected  on  D's  Form  W-2.  As  a  result. 
D  fails  to  report  the  bonus  on  his  individual 
income  tax  return.  G  acts  to  amend  Forms 
W-2  affected  as  soon  as  G  is  made  aware  of 
the  error  during  an  Internal  Revenue  Service 
examination.  G's  failure  to  report  the  bonus 
on  an  information  return  issued  to  D  arose 
&t)m  events  beyond  G's  control,  and  G  acted 
in  a  responsible  manner  both  before  and  after 
the  failure  occurred.  Thus,  because  G  had 
reasonable  cause  (within  the  meaning 
§  301.6724-1  of  this  chapter)  for  failing  to 
report  D's  bonus,  G  will  be  treated  as 
providing  contemporaneous  written 
substantiation  of  its  intent  to  provide  the 
bonus  as  compensation  for  services  when 
paid. 

Example  3.  H  is  an  applicable  tax-exempt 
organization  and  J  is  a  disqualified  person 
with  respect  to  H.  J's  written  employment 
agreement  provides  for  a  fixed  salary  of  $y. 
J's  duties  include  soliciting  funds  for  various 
programs  of  H.  H  raises  a  large  portion  of  its 
funds  in  a  major  metropolitan  area. 
Accordingly,  H  maintains  an  apartment  there 
in  order  to  provide  a  place  to  entertain 
potential  donors.  H  makes  the  apartment 


available  exclusively  to  J  to  assist  in  the 
fundraising.  J's  written  employment  contract 
does  not  mention  the  use  of  the  apartment. 
H  obtains  the  written  opinion  of  a  benefits 
compensation  expert  that  the  rental  value  of 
the  apartment  is  not  includable  in  J's  income 
by  reason  of  section  119,  based  on  the 
expectation  that  the  apartment  will  be  used 
for  fundraising  activities.  Consequently,  H 
does  not  report  the  rental  value  of  the 
apartment  on  J's  Form  W-2,  which  otherwise 
correctly  reports  J's  taxable  compensation.  J 
does  not  report  the  rental  value  of  the 
apartment  on  J's  individual  Form  1040.  Later, 
the  Internal  Revenue  Service  correctly 
determines  that  the  requirements  of  section 
119  were  not  satisfied.  Because  of  the  written 
expert  opinion,  H  has  written  evidence  of  its 
reasonable  belief  that  use  of  the  apartment 
was  a  nontaxable  benefit  as  defined  in 
paragraph  (c)(2)  of  this  section.  That 
evidence  was  in  existence  on  or  before  the 
due  date  of  the  applicable  Federal  tax  return. 
Therefore,  H  has  demonstrated  its  intent  to 
treat  the  use  of  the  apartment  as 
compensation  for  services  performed  by  J. 

§53.4958-5    Transaction  in  wtilch  the 
amount  of  the  economic  benefit  Is 
determined  in  wttote  or  in  pert  t»y  ttie 
revenues  of  one  or  more  activities  of  tlie 
organization.  [Reserved] 

S  53.4958-6    RelMittable  presumption  that  a 
transaction  is  not  an  excess  benefit 
transaction. 

(a)  In  general.  Payments  under  a 
compensation  arrangement  are 
presumed  to  be  reasonable,  and  a 
transfer  of  property,  or  the  right  to  use 
property,  is  presumed  to  be  at  fair 
market  value,  if  the  following 
conditions  are  satisfied — 

(1)  The  compensation  arrangement  or 
the  terms  of  the  property  transfer  are 
approved  in  advance  by  an  authorized 
body  of  the  applicable  tax-exempt 
organization  (or  an  entity  controlled  by 
the  organization  within  the  meaning  of 
§  53.4958-4(a)(2)(ii)(B))  composed 
entirely  of  individuals  who  do  not  have 
a  conflict  of  interest  (within  the 
meaning  of  paragraph  (c)(l)(iii)  of  this 
section)  with  respect  to  the 
compensation  arrangement  or  property 
transfer,  as  described  in  paragraph  (c)(1) 
of  this  section: 

(2)  The  authorized  body  obtained  and 
relied  upon  appropriate  data  as  to 
comparability  prior  to  making  its 
determination,  as  described  in 
paragraph  (c)(2]  of  this  section;  and 

(3)  The  authorized  body  adequately 
documented  the^basis  for  its 
determination  concurrently  with 
making  that  determination,  as  described 
in  paragraph  (c)(3)  of  this  section. 

(b)  Rebutting  the  presumption.  If  the 
three  requirements  of  paragraph  (a)  of 
this  section  are  satisfied,  then  the 
Internal  Revenue  Service  may  rebut  the 
presiunption  that  arises  under 
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paragraph  (a)  of  this  section  only  if  it 
develops  sufficient  contrary  evidence  to 
rebut  the  probative  value  of  the 
comparability  data  relied  upon  by  the 
authorized  body.  With  respect  to  any 
fixed  pa)mient  (within  the  meaning  of 
§  53.4958-4(a)(3){ii)),  rebuttal  evidence 
is  limited  to  evidence  relating  to  facts 
and  circumstances  existing  on  the  date 
the  parties  enter  into  the  contract 
pursuant  to  which  the  payment  is  made 
(except  in  the  event  of  substantial 
nonperformance).  With  respect  to  all 
other  payments  (including  non-fixed 
payments  subject  to  a  cap,  as  described 
in  paragraph  (d)(2]  of  this  section), 
rebuttal  evidence  may  include  facts  and 
circumstances  up  to  and  including  the 
date  of  payment.  See  §  53.4958- 
4(b)(2)(i). 

(c)  Requirements  for  invoking 
rebuttable  presumption — (1)  Approval 
by  an  authorized  body — (i)  In  general. 
An  authorized  body  means — 

(A)  The  governing  body  (i.e.,  the 
bokrd  of  directors,  board  of  trustees,  or 
equivalent  controlling  body)  of  the 
organization; 

(B)  A  committee  of  the  governing 
body,  which  may  be  composed  of  any 
individuals  permitted  under  State  law 
to  Serve  on  such  a  committee,  to  the 
extent  that  the  committee  is  permitted 
by  State  law  to  act  on  behalf  of  the 
governing  body;  or 

(C)  To  the  extent  permitted  under 
State  law,  other  parties  authorized  by 
the  governing  body  of  the  organization 
to  act  on  its  behalf  by  following 
procedures  specified  by  the  governing 
body  in  approving  compensation 
arrangements  or  property  transfers. 

(ii)  Individuals  not  included  on 
authorized  body.  For  purposes  of 
determining  whether  the  requirements 
of  paragraph  (a)  of  this  section  have 
been  met  with  respect  to  a  specific 
compensation  arrangement  or  property 
transfer,  an  individual  is  not  included 
on  the  authorized  body  when  it  is 
reviewing  a  transaction  if  that 
individual  meets  with  other  members 
only  to  answer  questions,  and  otherwise 
recuses  himself  or  herself  fi'om  the 
meeting  and  is  not  present  during 
debate  and  voting  on  the  compensation 
arrangement  or  property  transfer. 

{ui)  Absence  of  conflict  of  interest.  A 
member  of  the  authorized  body  does  not 
have  a  conflict  of  interest  with  respect 
to  a  compensation  arrangement  or 
property  transfer  only  if  the  member — 

(A)  Is  not  a  disqualified  person 
participating  in  or  economically 
benefitting  from  the  condensation 
arrangement  or  property  transfer,  and  is 
not  a  member  of  the  family  of  any  such 
disqualified  person,  as  described  in 
section  4958(f)(4)  or  §  53.4958-3(b)(l); 


(B)  Is  not  in  an  emplojrment 
relationship  subject  to  the  direction  or 
control  of  any  disqualified  person 
participating  in  or  economically 
benefitting  from  the  compensation 
arrangement  or  property  transfer; 

(C)  Does  not  receive  compensation  or 
other  payments  subject  to  approval  by 
any  disqualified  person  participating  in 
or  economically  benefitting  from  the 
compensation  arrangement  or  property 
transfer; 

(D)  Has  no  material  financial  interest 
affected  by  the  compensation 
arrangement  or  property  transfer;  and 

(E)  Does  not  approve  a  transaction 
providing  economic  benefits  to  any 
disqualified  person  participating  in  the 
compensation  arrangement  or  property 
transfer,  who  in  turn  has  approved  or 
will  approve  a  transaction  providing 
economic  benefits  to  the  member. 

(2)  Appropriate  data  as  to 
comparability — (i)  In  general.  An 
authorized  body  has  appropriate  data  as 
to  comparability  if,  given  the  knowledge 
and  expertise  of  its  members,  it  has 
information  sufficient  to  determine 
whether,  imder  the  standards  set  forth 
in  §  53.4958-4(b),  the  compensation 
arrangement  in  its  entirety  is  reasonable 
or  the  property  transfer  is  at  fair  market 
value.  In  the  case  of  compensation, 
relevant  information  includes,  but  is  not 
limited  to,  compensation  levels  paid  by 
similarly  situated  organizations,  both 
taxable  and  tax-exempt,  for  functionally 
comparable  positions;  the  availability  of 
similar  services  in  the  geographic  area 
of  the  applicable  tax-exempt 
organization;  current  compensation 
surveys  compiled  by  independent  firms; 
and  actual  written  offers  from  similar 
institutions  competing  for  the  services 
of  the  disqualified  person.  In  the  case  of 
property,  relevant  information  includes, 
but  is  not  limited  to,  current 
independent  appraisals  of  the  value  of 
all  property  to  be  transferred;  and  offers 
received  as  part  of  an  open  and 
competitive  bidding  process. 

(ii)  Special  rule  for  compensation 
paid  by  small  organizations.  For 
organizations  with  annual  gross  receipts 
(including  contributions)  of  less  than  $1 
million  reviewing  compensation 
arrangements,  the  authorized  body  will 
be  considered  to  have  appropriate  data 
as  to  comparability  if  it  has  data  on 
compensation  paid  by  three  comparable 
organizations  in  the  same  or  similar 
communities  for  similar  services.  No 
inference  is  intended  with  respect  to 
whether  circumstances  falling  outside 
this  safe  harbor  will  meet  the 
requirement  with  respect  to  the 
collection  of  appropriate  data. 

(iii)  Application  of  special  rule  for 
small  organizations.  For  piuposes  of 


determining  whether  the  special  rule  for 
small  organizations  described  in 
paragraph  (c)(2)(ii)  of  this  section 
applies,  an  organization  may  calculate 
its  annual  gross  receipts  based  on  an 
average  of  its  gross  receipts  during  the 
three  prior  taxable  years.  If  any 
applicable  tax-exempt  organization  is 
controlled  by  or  controls  another  entity 
(as  defined  in  §  53.4958-4(a)(2)(ii)(B)), 
the  aimual  gross  receipts  of  such 
organizations  must  be  aggregated  to 
determine  applicability  of  the  special 
rule  stated  in  paragraph  (c)(2)(ii)  of  this 
section. 

(iv)  Examples.  The  following 
examples  illustrate  the  rules  for 
appropriate  data  as  to  comparability  for 
purposes  of  invoking  the  rebuttable 
presiunption  of  reasonableness 
described  in  this  section.  In  all 
examples,  compensation  refers  to  the 
aggregate  value  of  all  benefits  provided 
in  exchange  for  services.  The  examples 
are  as  follows: 

Example  I.  Z  is  a  university  that  is  an 
applicable  tax-exempt  organization  for 
purposes  of  section  4958.  Z  is  negotiating  a 
new  contract  with  Q,  its  president,  because 
the  old  contract  will  expire  at  the  end  of  the 
year.  In  setting  Q's  compensation  for  its 
president  at  S600»^t  annum,  the  executive 
committee  of  the  Board  of  Trustees  relies 
solely  on  a  national  survey  of  compensation 
for  university  presidents  that  indicates 
imiversity  presidents  receive  annual 
compensation  in  the  range  of  SlOOx  to  S700x; 
this  survey  does  not  divide  its  data  by  any 
criteria,  such  as  the  niimber  of  students 
served  by  the  institution,  annual  revenues, 
academic  ranking,  or  geographic  location. 
Although  many  members  of  the  executive 
committee  have  significant  business 
experience,  none  of  the  members  has  any 
particular  expertise  in  higher  education 
compensation  matters.  Given  the  failure  of 
the  survey  to  provide  information  specific  to 
universities  comparable  to  Z,  and  because  no 
other  information  was  presented,  the 
executive  committee's  decision  with  respect 
to  Q's  compensation  was  not  based  upon 
appropriate  data  as  to  comparability. 

Example  2.  The  facts  are  the  same  as 
Example  1,  except  that  the  national  ' 

compensation  survey  divides  the  data 
regarding  compensation  for  university 
presidents  into  categories  based  on  various 
university-specific  factors,  including  the  size 
of  the  institution  (in  terms  of  the  number  of 
students  it  serves  and  the  amoimt  of  its 
revenues)  and  geographic  area.  The  siuvey 
data  shows  that  university  presidents  at 
institutions  comparable  to  and  in  the  same 
geographic  area  as  Z  receive  aimual 
compensation  in  the  range  of  $200x  to  S300x. 
The  executive  committee  of  the  Board  of 
Trustees  of  Z  relies  on  the  survey  data  and 
its  evaluation  of  Q's  many  years  of  service  as 
'  a  tenured  professor  and  bigh-ranking 
university  official  at  Z  in  setting  Q's 
compensation  at  S275x  annually.  The  data 
reUed  upon  by  the  executive  committee 
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constitutes  appropriate  data  as  to 
comparability. 

Example  3.  X  is  a  tax-exempt  hospital  that 
is  an  applicable  tax-exempt  organization  for 
purposes  of  section  4958.  Before  renewing 
the  contracts  of  X's  chief  executive  officer 
and  chief  financial  officer.  X's  governing 
board  commissioned  a  customized 
compensation  survey  from  an  independent 
firm  that  specializes  in  consulting  on  issues 
related  to  executive  placement  and 
compensation.  The  survey  covered 
executives  with  comparable  responsibilities 
at  a  significant  number  of  taxable  and  tax- 
exempt  hospitals.  The  survey  data  are  sorted 
by  a  number  of  different  variables,  including 
the  size  of  the  hospitals  and  the  nature  of  the 
services  they  provide,  the  level  of  experience 
and  specific  responsibilities  of  the 
executives,  and  the  composition  of  the 
annual  compensation  packages.  The  board 
members  were  provided  with  the  survey 
results,  a  detailed  written  analysis  comparing 
the  hospital's  executives  to  those  covered  by 
the  survey,  and  an  opportunity  to  ask 
questions  of  a  member  of  the  firm  that 
prepared  the  survey.  The  survey,  as  prepared 
and  presented  to  X's  board,  constitutes 
appropriate  data  as  to  comparability. 

Example  4.  The  facts  are  the  same  as 
Example  3,  except  that  one  year  later,  X  is 
negotiating  a  new  contract  with  its  chief 
executive  officer.  The  governing  board  of  X 
obtains  information  indicating  that  the 
relevant  market  conditions  have  not  changed 
materially,  and  possesses  no  other 
information  indicating  that  the  results  of  the 
prior  year's  survey  are  no  longer  valid. 
Therefore,  X  may  continue  to  rely  on  the 
independent  compensation  survey  prepared 
for  the  prior  year  in  setting  annual 
compensation  under  the  new  contract. 

Example  5.  W  is  a  local  repertory  theater 
and  an  applicable  tax-exempt  organization 
for  purposes  of  section  4958.  W  has  had 
annual  gross  receipts  ranging  from  $400,000 
to  $800,000  over  its  past  three  taxable  years. 
In  determining  the  next  year's  compensation 
for  W's  artistic  director,  the  board  of  directors 
of  W  relies  on  data  compiled  from  a 
telephone  survey  of  three  other  uiuelated 
performing  arts  organizations  of  similar  size 
in  similar  communities.  A  member  of  the 
board  drafts  a  brief  written  summary  of  the 
annual  compensation  information  obtained 
bom  this  informal  survey.  The  annual 
compensation  information  obtained  in  the 
telephone  survey  is  appropriate  data  as  to 
comparability. 

(3)  Documentation — (i)  For  a  decision 
to  be  docvunented  adequately,  the 
written  or  electronic  records  of  the 
authorized  body  must  note — 

(A)  The  terms  of  the  transaction  that 
was  approved  and  the  date  it  was 
approved; 

^)  The  members  of  the  authorized 
body  who  were  present  dtuing  debate 
on  the  transaction  that  was  approved 
and  those  who  voted  on  it; 

(C)  The  comparability  data  obtained 
and  relied  upon  by  the  authorized  body 
and  how  the  data  was  obtained;  and. 

(D)  Any  actions  taken  with  respect  to 
consideration  of  the  transaction  by 


anyone  who  is  otherwise  a  member  of 
the  authorized  body  but  who  had  a 
conflict  of  interest  with  respect  to  the 
transaction. 

(ii)  If  the  authorized  body  determines 
that  reasonable  compensation  for  a 
specific  arrangement  or  fair  market 
value  in  a  specific  property  transfer  is 
higher  or  lower  than  the  range  of 
comparability  data  obtained,  the 
authorized  body  must  record  the  basis 
for  its  determination.  For  a  decision  to 
be  docimiented  concurrently,  records 
must  be  prepared  before  the  later  of  the 
next  meeting  of  the  authorized  body  or 
60  days  after  the  final  action  or  actions 
of  the  authorized  body  are  taken. 
Records  must  be  reviewed  and  approved 
by  the  authorized  body  as  reasonable, 
accurate  and  complete  within  a 
reasonable  time  period  thereafter. 

(d)  No  presumption  with  respect  to 
non-fixed  payments  until  amounts  are 
determined— [1)  In  general.  Except  as 
provided  in  paragraph  (d)(2)  of  this 
section,  in  the  case  of  a  payment  that  is 
not  a  fixed  payment  (within  the 
meaning  of  §  53.4958-4(a)(3)(ii)),  the 
rebuttable  presumption  of  this  section 
arises  only  after  the  exact  amoimt  of  the 
payment  is  determined,  or  a  fixed 
formula  for  calculating  the  payment  is 
specified,  and  the  three  requirements  for 
the  presumption  imder  paragraph  (a)  of 
this  section  subsequently  are  satisfied. 
See  §  53.4958-4 (b)(2)(i). 

(2)  Special  rule  for  certain  non-fixed 
payments  subject  to  a  cap.  If  the 
authorized  body  approves  an 
employment  contract  with  a 
disqualified  person  that  includes  a  non- 
fixed  payment  (such  as  a  discretionary 
bonus)  subject  to  a  specified  cap,  the 
authorized  body  may  establish  a 
rebuttable  presimiption  with  respect  to 
the  non-fixed  payment  at  the  time  the 
employment  contract  is  entered  into  if — 

(i)  Prior  to  approving  the  contract,  the 
authorized  body  obtains  appropriate 
comparability  data  indicating  that  a 
fixed  payment  of  up  to  a  certain  amoimt 
to  the  particular  disqualified  person 
would  represent  reasonable 
compensation; 

(ii)  The  maximum  amount  payable 
under  the  contract  (taking  into  account 
both  fixed  and  non-fixed  payments) 
does  not  exceed  the  amount  referred  to 
in  parao-aph  (d)(2)(i)  of  this  section;  and 

(lii)  Tne  other  requirements  for  the 
rebuttable  presumption  of 
reasonableness  under  paragraph  (a)  of 
this  section  are  satisfied. 

(e)  No  inference  from  absence  of 
presumption.  The  fact  that  a  transaction 
between  an  applicable  tax-exempt 
organization  and  a  disqualified  person 
is  not  subject  to  the  presumption 
described  in  this  section  neither  creates 


any  inference  that  the  transaction  is  an 
excess  benefit  transaction,  nor  exempts 
or  relieves  any  person  from  compliance 
with  any  Federal  or  state  law  imposing 
any  obligation,  duty,  responsibility,  or 
other  standard  of  conduct  with  respect 
to  the  operation  or  administration  of  any 
applicable  tax-exempt  organization, 
(f)  Period  of  reliance  an  rebuttable 
presumption.  Except  as  provided  in 
paragraph  (d)  of  this  section  with 
respect  to  non-fixed  payments,  the 
rebuttable  presumption  applies  to  all 
payments  made  or  transactions 
completed  in  accordance  with  a 
contract,  provided  that  the  provisions  of 
paragraph  (a)  of  this  section  were  met  at 
the  time  the  parties  entered  into  the 
contract. 

S53.495S-7    Correctton. 

(a)  In  general.  An  excess  benefit 
transaction  is  corrected  by  undoing  the 
excess  benefit  to  the  extent  possible, 
and  taking  any  additional  measures 
necessary'  to  place  the  applicable  tax- 
exempt  organization  involved  in  the 
excess  benefit  transaction  in  a  financial 
position  not  worse  than  that  in  which  it 
would  be  if  the  disqualified  person  were 
dealing  under  the  highest  fiduciary 
standards.  Paragraph  (b)  of  this  section 
describes  the  acceptable  forms  of 
correction.  Paragraph  (c)  of  this  section 
defines  the  correction  amount. 
Paragraph  (d)  bf  this  section  describes 
correction  where  a  contract  has  been 
partially  performed.  Paragraph  (e)  of 
this  section  describes  correction  where 
the  applicable  tax-exempt  organization 
involved  in  the  transaction  has  ceased 
to  exist  or  is  no  longer  tax-exempt. 
Paragraph  (f)  of  this  section  provides 
examples  illustrating  correction. 

(b)  Form  of  correction — (1)  Cash  or 
cash  equivalents.  Except  as  provided  in 
paragraphs  (b)(3)  and  (4)  of  this  section, 
a  disqualified  person  corrects  an  excess 
benefit  only  by  making  a  payment  in 
cash  or  cash  equivalents,  excluding 
payment  by  a  promissory  note,  to  the 
applicable  tax-exempt  organization 
equal  to  the  correction  amount,  as 
defined  in  paragraph  (c)  of  this  section. 

(2)  Anti-abuse  rule.  A  disqualified 
person  will  not  satisfy  the  requirements 
of  paragraph  (b)(1)  of  this  section  if  the 
Commissioner  determines  that  the 
disqualified  person  engaged  in  one  or 
more  transactions  with  the  applicable 
tax-exempt  organization  to  circumvent 
the  requirements  of  this  correction 
section,  and  as  a  result,  the  disqualified 
person  effectively  transferred  property 
other  than  cash  or  cash  equivalents. 

(3)  Special  rule  relating  to 
nonqualified  deferred  compensation.  If 
an  excess  benefit  transaction  results,  in 
whole  or  in  part,  from  the  vesting  (as 
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described  in  §  53.4958-l(e)(2))  of 
benefits  provided  under  a  nonqualified 
deferred  compensation  plan,  then,  to  the 
extent  that  such  benefits  have  nofyet 
been  distributed  to  the  disqualified 
person,  the  disqualified  person  may 
correct  the  portion  of  the  excess  benefit 
resulting  from  the  undistributed 
deferred  compensation  by  relinquishing 
any  right  to  receive  the  excess  portion 
of  the  undistributed  deferred 
compensation  (Including  any  earnings 
thereon). 

(4)  Return  of  specific  property— {i)  In 
general.  A  disqualified  person  may, 
with  the  agreement  of  the  applicable 
tax-exempt  organization,  make  a 
payment  by  returning  specific  property 
previously  transferred  in  the  excess 
benefit  transaction.  In  this  case,  the 
disqualified  person  is  treated  as  making 
a  payment  equal  to  the  lesser  of — 

(A)  The  fau  market  value  of  the 
property  determined  on  the  date  the 
property  is  returned  to  the  organization; 
or 

(B)  The  fair  market  value  of  the 
property  on  the  date  the  excess  benefit 
transaction  occurred. 

(ii)  Payment  not  equal  to  correction 
amount.  If  the  payment  described  in 
paragraph  (b)(4)(i)  of  this  section  is  less 
than  the  correction  amount  (as 
described  in  paragraph  (c)  of  this 
section),  the  disqualified  person  must 
make  an  additional  cash  payment  to  the 
organization  equal  to  the  difference. 
Conversely,  if  the  payment  described  in 
paragraph  (b)(4)(i)  of  this  section 
exceeds  the  correction  amoimt  (as 
described  in  paragraph  (c)  of  this 
section),  the  organization  may  make  a 
cash  payment  to  the  disqualified  person 
equal  to  the  difference. 

(iii)  Disqualified  person  may  not 
participate  in  decision.  Any  disqualified 
person  who  received  an  excess  benefit 
firom  the  excess  benefit  transaction  may 
not  participate  in  the  applicable  tax- 
exempt  organization's  decision  whether 
to  accept  the  return  of  specific  property 
under  paragrapli  (b)(4)(i)  of  this  section. 

(c)  Correction  amount.  The  correction 
amount  with  respect  to  an  excess  benefit 
transaction  equals  the  smn  of  the  excess 
benefit  (as  defined  in  §  53.4958-l(b)) 
and  interest  on  the  excess  benefit.  The 
amount  of  the  interest  charge  for 
purposes  of  this  section  is  determined 
by  midtiplying  the  excess  benefit  by  an 
interest  rate,  compounded  annually,  for 
the  period  bom  the  date  the  excess 
benefit  transaction  occurred  (as  defined 
in  §  53.4958-1  (e))  to  the  date  of 
correction.  The  interest  rate  used  for 
this  purpose  must  be  a  rate  that  equals 
or  exceeds  the  applicable  Federal  rate 
(APR),  compounded  annually,  for  the 
month  in  which  the  transaction 


occurred.  The  period  from  the  date  the 
excess  benefit  transaction  occiured  to 
the  date  of  correction  is  used  to 
determine  whether  the  appropriate  AFR 
is  the  Federal  short-term  rate,  the 
Federal  mid-term  rate,  or  the  Federal 
long-term  rate.  See  section 
1274(d)(1)(A). 

(d)  Correction  where  contract  has 
been  partially  performed.  If  the  excess 
benefit  transaction  arises  under  a 
contract  that  has  been  partially 
performed,  termination  of  the 
contractual  relationship  between  the 
organization  and  the  disqualified  person 
is  not  required  in  order  to  correct. 
However,  the  parties  may  need  to 
modify  the  terms  of  any  ongoing 
contract  to  avoid  future  excess  benefit 
transactions. 

(e)  Correction  in  the  case  of  an 
applicable  tax-exempt  organization  that 
has  ceased  to  exist,  or  is  no  longer  tax- 
exempt — (1)  In  general.  A  disqualified 
person  must  correct  an  excess  benefit 
transaction  in  accordance  with  this 
paragraph  where  the  applicable  tax- 
exempt  organization  that  engaged  in  the 
transaction  no  longer  exists  or  is  no 
longer  described  in  section  501(c)(3)  or 
(4)  and  exempt  from  tax  imder  section 
501(a). 

(2)  Section  501(c)(3)  organizations.  In 
the  case  of  an  excess  benefit  transaction 
with  a  section  501(c)(3)  applicable  tax- 
exempt  organization,  the  disqualified 
person  must  pay  the  correction  amount, 
as  defined  in  paragraph  (c)  of  this 
section,  to  another  organization 
described  in  section  501(c)(3)  and 
exempt  from  tax  imder  section  501(a)  in 
accordance  with  the  dissolution  clause 
contained  in  the  constitutive  docviments 
of  the  applicable  tax-exempt 
organization  involved  in  the  excess 
benefit  transaction,  provided  that — 

(i)  The  organization  receiving  the 
correction  amoimt  is  described  in 
section  170(b)(1)(A)  (other  than  in 
section  170(b)(l)(A)(vii)  and  (viii))  and 
has  been  in  existence  and  so  described 
for  a  continuous  period  of  at  least  60 
calendar  months  ending  on  the 
correction  date; 

(ii)  The  disqualified  person  is  not  also 
a  disqualified  person  (as  defined  in 
§  53.495»-3)  with  respect  to  the 
organization  receiving  the  correction 
amount;  and 

(iii)  The  organization  receiving  the 
correction  amoimt  does  not  allow  the 
disqualified  person  (or  persons 
described  in  §  53.4958-3(b)  with  respect 
to  that  person)  to  make  or  recommend 
any  grants  or  distributions  by  the 
organization. 

(3)  Section  501(c)(4)  organizations.  In 
the  case  of  an  excess  benefit  transaction 
with  a  section  501(c)(4)  applicable  tax- 


exempt  organization,  the  disqualified 
person  must  pay  the  correction  amount, 
as  defined  in  paragraph  (c)  of  this 
section,  to  a  successor  section  501(c)(4) 
organization  or,  if  no  tax-exempt 
successor,  to  any  organization  described 
in  section  501(c)(3)  or  (4)  and  exempt 
from  tax  under  section  501(a),  provided 
that  the  requirements  of  paragraphs 
(e)(2)(i)  through  (iii)  of  this  section  are 
satisfied  (except  that  the  requirement 
that  the  organization  receiving  the 
correction  amount  is  described  in 
section  170(b)(1)(A)  (other  than  in 
section  170(b)(l)(A)(vii)  and  (viii))  shall 
not  apply  if  the  organization  is 
described  in  section  501(c)(4)). 

(f)  Examples.  The  following  examples 
illustrate  the  principles  of  this  section 
describing  the  requirements  of 
correction: 

Example  1.  W  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  D 
is  a  disqualiHed  person  with  respect  to  W.  W 
employed  D  in  1999  and  made  payments 
totaling  $  1 2t  to  D  as  compensation 
throughout  the  taxable  year.  The  fair  market 
value  of  D's  services  in  1999  was  S7t.  Thus, 
D  received  excess  compensation  in  the 
amount  of  S5t,  the  excess  benefit  for 
purposes  of  section  4958.  In  accordance  with 
§  53.4958-l(e)(l],  the  excess  beneBt 
transaction  with  respect  to  the  series  of 
compensatory  payments  during  1999  is 
deemed  to  occur  on  December  31, 1999,  the 
last  day  of  D's  taxable  year.  In  order  to 
correct  the  excess  benefit  transaction  on  June 
30,  2002,  D  must  pay  W,  in  cash  or  cash 
equivalents,  excluding  payment  with  a 
promissory  note,  $5t  (the  excess  beneBt)  plus 
interest  on  S5t  for  the  period  from  the  date 
the  excess  benefit  transaction  occurred  to  the 
date  of  correction  (i.e.,  December  31, 1999,  to 
June  30, 2002).  Because  this  period  is  not 
more  than  three  years,  the  interest  rate  D 
must  use  to  determine  the  interest  on  the 
excess  benefit  must  equal  or  exceed  the 
short-term  AFR,  compounded  annually,  for 
December,  1999  (5.74%,  compounded 
annually). 

Example  2.  X  is  an  applicable  tax-exempt 
organization  for  purposes  of  section  4958.  B 
is  a  disqualified  person  with  respect  to  X.  On 
January  1,  2000,  B  paid  X  $6v  for  Property 
F.  Property  F  had  a  fair  market  value  of  SlOv 
on  January  1,  2000.  Thus,  the  sales 
transaction  on  that  date  provided  an  excess 
benefit  to  B  in  the  amount  of  S4v.  In  order 
to  correct  the  excess  benefit  on  July  5,  2005, 
B  pays  X,  in  cash  or  cash  equivalents, 
excluding  payment  with  a  promissory  note, 
$4v  (the  excess  benefit)  plus  interest  on  S4v 
for  the  period  from  the  date  the  excess 
benefit  transaction  occurred  to  the  date  of 
correction  (i.e.,  January  1,  2000,  to  July  5, 
2005].  Because  this  period  is  over  three  but 
not  over  nine  years,  the  interest  rate  B  must 
use  to  determine  the  interest  on  the  excess 
beneBt  must  equal  or  exceed  the  mid-term 
AFR,  compounded  annually,  for  January, 
2000  (6.21%,  compounded  annually). 

Example  3.  The  facts  are  the  same  as  in 
Example  2,  except  that  B  ofi'ers  to  return 
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Property  F.  X  agrees  to  accept  the  return  of 
Property  F.  a  decision  in  which  B  does  not 
participate.  Property  F  has  declined  in  value 
since  the  date  of  the  excess  beneBt 
transaction.  On  July  5,  2005,  the  property  has 
a  fair  market  value  of  $9v.  For  purposes  of 
correction,  B's  return  of  Property  F  to  X  is 
treated  as  a  payment  of  $9v,  the  fair  market 
value  of  the  property  determined  on  the  date 
the  property  is  returned  to  the  organization. 
If  $9v  is  greater  than  the  correction  amount 
[S4v  plus  interest  on  $4v  at  a  rate  that  equals 
or  exceeds  6.21%,  compounded  annually,  for 
the  period  from  January  1,  2000.  to  July  5, 
2005),  then  X  may  make  a  cash  payment  to 
B  equal  to  the  difference. 

Example  4.  The  facts,  are  the  same  as  in 
Example  3,  except  that  Property  F  has 
increased  in  value  since  January  1, 2000,  the 
date  the  excess  benefit  transaction  occurred, 
and  on  July  5,  2005,  has  a  fair  market  value 
of  $13v.  For  purposes  of  correction,  B's 
return  of  Property  F  to  X  is  treated  as  a 
payment  of  SlOv,  the  fair  market  value  of  the 
property  on  the  date  the  excess  beneBt 
transaction  occurred.  If  $IOv  is  greater  than 
the  correction  amount  ($4v  plus  interest  on 
$4vat  a  rate  that  equals  or  exceeds  6.21%, 
compounded  annually,  for  the  period  frxim 
January  1,  2000,  to  July  5,  2005],  then  X  may 
make  a  cash  payment  to  B  equal  to  the 
difference. 

Example  5.  The  facts  are  the  same  as  in 
Example  2.  Assume  that  the  correction 
amount  B  paid  X  in  cash  on  July  5,  2005,  was 
%5.58v.  On  July  4,  2005,  X  loaned  S5.58v  to 
B,  in  exchange  for  a  promissory  note  signed 
by  B  in  the  amount  of  %5.58v,  payable  with 
interest  at  a  future  date.  These  facts  indicate  , 
that  B  engaged  in  the  loan  transaction  to 
circumvent  the  requirement  of  this  section 
that  (except  as  provided  in  paragraph  (b](3) 
or  (4)  of  this  section),  the  correction  amount 
must  be  paid  only  in  cash  or  cash 
equivalents.  As  a  result,  the  Commissioner 
may  determine  that  B  effectively  transferred 
property  other  than  cash  or  cash  equivalents, 
and  therefore  did  not  satisfy  the  correction 
requirements  of  this  section. 

§53.4958-8    Special  rules. 

(a)  Substantive  requirements  for 
exemption  still  apply.  Section  4958  does 
not  affect  the  substantive  standards  for 
tax  exemption  under  section  501(c)(3)  or 
(4),  including  the  requirements  that  the 
organization  be  organized  and  operated 
exclusively  for  exempt  purposes,  and 
that  no  part  of  its  net  earnings  inure  to 
the  benefit  of  any  private  shareholder  or 
individual.  Thus,  regardless  of  whether 
a  particular  transaction  is  subject  to 
excise  taxes  under  section  4958,  existing 
principles  and  rules  may  be  implicated, 
such  as  the  limitation  on  private  benefit. 
For  example,  transactions  that  are  not 
subject  to  section  4958  because  of  the 
initial  contract  exception  described  in 
§  53.4958-4(a)(3)  may,  under  certain 
circumstances,  jeopardize  the 
organization's  taic^xempt  status. 

{b)  Interaction  between  section  4958 
and  section  7611  rules  for  church  tax 
inquiries  and  examinations.  The 


procedures  of  section  7611  will  be  used 
in  initiating  and  conducting  any  inquiry 
or  examination  into  whether  an  excess 
benefit  transaction  has  occurred 
between  a  church  and  a  disqualified 
person.  For  purposes  of  this  rule,  the 
reasonable  belief  required  to  initiate  a 
church  tax  inquiry  is  satisfied  if  there  is 
a  reasonable  belief  that  a  section  4958 
tax  is  due  &t)m  a  disqualified  person 
with  respect  to  a  transaction  involving 
a  church.  See  §  301.7611-1  Q&A  19  of 
this  chapter. 

(c)  Other  substantiation  requirements. 
These  regulations,  in  §  53.4958-4(c)(3), 
set  forth  specific  substantiation  rules. 
Compliance  with  the  specific 
substantiation  rules  of  that  section  does 
not  relieve  applicable  tax-exempt 
organizations  of  other  rules  and 
requirements  of  the  Internal  Revenue 
Code,  regulations.  Revenue  Rulings,  and 
other  guidance  issued  by  the  Internal 
Revenue  Service  (including  the 
substantiation  rules  of  sections  162  and 
274,  or  §  1.6001-l(a)  and  (c)  of  this 
chapter). 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

3.  The  authority  citation  for  part  301 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *  *   * 

{301.7611-1    [AmendMl] 

.  4.  hi  §  301.7611-1,  Q-19  and  A-19  at 
the  end  of  the  section  are  revised  to  read 
as  follows: 

§  301 .761 1  -1    Questions  and  answers 
relating  to  church  tax  inquiries  and 
examinations. 


"53.4958-6"  to  the  table  in  numerical 
order  to  read  as  follows: 

S  602.101    OMB  control  numbers. 

***** 

(b)  *  *  * 


Application  to  Section  4958 

Q-19:  When  do  the  church  tax 
inquiry  and  examination  procedures 
described  in  section  7611  apply  to  a 
determination  of  whether  there  was  an 
excess  benefit  transaction  described  in 
section  4958? 

A-19:  See  §  53.4958-7(b)  of  this 
chapter  for  rules  governing  the 
interaction  between  section  4958  excise 
taxes  on  excess  benefit  transactions  and 
section  7611  church  tax  inquiry  and 
examination  procedures. 

PART  602— OMB  CONTROL  NUMBERS 
UNDER  THE  PAPERWORK 
REDUCTION  ACT 

5.  The  authority  citation  for  part  602 
continues  to  read  as  follows: 

Authority:  26  U.S.C.  7805. 

6.  In  §  602.101,  paragraph  (b)  is 
amended  by  removing  the  entry  for 
"53.4958-6T"  and  adding  an  entry  for 


CFR  p«rt  or  section  where 
identified  and  described 


Current 

OMB 

control  No. 


53.4958-6 


1545-1623 


Approved:  December  21,  2001. 
Robert  E.  Wenzel, 

Deputy  Commissioner  of  Internal  Revenue. 
Mark  Weinberger, 
Assistant  Secretary  of  the  Treasury. 
[FR  Doc.  02-985  Filed  1-22-02;  8:45  am] 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  19  and  20 
RIN  2900-AK91 

Board  of  Veterans'  Appeals:  Obtaining 
Evidence  and  Curing  Procedural 
Defects  Without  Remanding 

agency:  Department  of  Veterans  Affairs. 
action:  Final  rule. 

SUMMARY:  This  document  amends  the 
Appeals  Regulations  and  Rules  of 
Practice  of  the  Board  of  Veterans' 
Appeals  (Board)  to  permit  the  Board  to 
obtain  evidence,  clarify  the  evidence, 
ciue  a  procedural  defect,  or  perform  any 
other  action  essential  for  a  proper 
appellate  decision  in  any  appeal 
properly  before  it  without  having  to 
remand  the  appeal  to  the  agency  of 
original  jurisdiction.  It  also  allows  the 
Board  to  consider  additional  evidence 
without  having  to  refer  the  evidence  to 
the  agency  of  original  jurisdiction  for 
initid  consideration  and  without  having 
to  obtain  the  appellant's  waiver.  By 
reducing  the  number  of  appeals 
remanded,  VA  intends  to  shorten  appeal 
processing  time  and  to  reduce  the 
backlog  of  claims  awaiting  decision. 
DATES:  Effective  Date:  These 
amendments  are  effective  February  22, 
2002. 

Applicability  Date:  These 
amendments  apply  to  appeals  for  which 
the  notice  of  disagreement  was  filed  on 
or  after  February  22,  2002,  and  to 
appeals  pending,  whether  at  the  Board 
of  Veterans'  Appeals,  the  United  States 
Court  of  Appeals  for  Veterans  Claims,  or 
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the  United  States  Court  of  Appeals  for 
the  Federal  Circuit,  on  February  22. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Steven  L.  Keller,  Senior  Deputy  Vice 
Chairman,  Board  of  Veterans'  Appeals 
{(202)  565-5978),  or  Michael  J. 
Timinski,  Attorney,  Office  of  General 
Counsel  ((202)  273-6327),  Department 
of  Veterans  Affairs,  810  Vermont 
Avenue,  NW,  Washington,  DC  20420. 
SUPPLEMENTARY  INFORMA-HON:  The  Board 
of  Veterans'  Appeals  (Board)  is  the 
component  of  the  Department  of 
Veterans  Affairs  (VA)  in  Washington, 
DC,  that  decides  appeals  from  denials  of 
claims  for  veterans'  benefits. 

On  August  6,  2001.  VA  published  a 
notice  of  proposed  rulemaking  (NPRM) 
which  would  permit  the  Board  to  obtain 
evidence  and  correct  procedinal  defects 
without  remanding  the  case  to  the 
agency  of  original  jurisdiction.  66  FR 
40942  (2001).  We  received  seven 
comments:  "Two  from  individuals;  three 
from  veterans  service  organizations;  one 
iroia  a -State  department  of  veterans 
affairs;  and  one  bom  an  association  of 
attorneys. 

For  the  reasons  described  below,  we 
are  adopting  the  regulations  largely  as 
proposed,  but  with  some  amendments 
based  on  the  comments  and  other 
concerns. 

Changes  to  Proposed  Regulations 

One  commenter  suggested  extensive 
changes  to  Rule  903  (38  CFR  20.903), 
relating  to  notification  of  evidence 
secured  and  law  to  be  considered  by  the 
Board  and  opportimity  for  response. 
While  we  decline  to  follow  all  of  the 
suggestions,  we  have  amended  Rule  903 
to  clarify  that  the  appellant  may,  within 
the  60-day  period,  submit  evidence  and 
argument  relating  to  the  evidence  or 
law.  Proposed  Rule  1304(b)(2)  (38  CFR 
20.1304(b))  implicitly  provided  the  right 
to  submit  evidence  and  aigument  in 
connection  with  the'  Board's 
consideration  of  evidence  or  law  not 
previously  considered  by  the  agency  of 
original  jurisdiction. 

We  decline  to  adopt  the  commenter's 
suggestion  that  the  Board's  notice 
include  a  statement  of  the  weight  the 
Board  intends  to  assign  to  new  evidence 
or  law,  an  assessment  of  whether  the 
evidence  or  law  is  "determinative, 
significant  or  of  minimal  impact,"  a 
statement  of  whether  the  new  evidence 
or  law  wiU  likely  result  in  the  denial  of 
the  appeal,  and  a  list  of  the  claimaint's 
options.  These  matters  are  generally  not 
determined  until  the  Board  weighs  the 
evidence  and  decides  the  appeal.  The 
purpose  of  our  amendments  to  §  20.903 
is  to  ensure  that  an  appeDant  receives 


adequate  notice  of  new  evidence 
obtained  by  the  Board  and  of  law  that 
the  Board  intends  to  consider,  as  well  as 
an  opportunity  to  respond  with 
additional  evidence  or  argument;  the 
purpose  is  not  to  give  an  appellant 
advance  notice  of  the  decision  the  Board 
intends  to  make  in  an  appeal.  Our 
purpose  is  adequately  served  by 
providing  the  appellant  with  a  copy  of 
the  evidence  obtained  by  the  Board,  a 
copy  or  summary  of  the  law  to  be 
considered,  and  an  opportimity  to 
submit  relevant  evidence  or  argument  in 
response. 

Another  commenter  suggested  that,  in 
connection  with  the  Board's 
consideration  of  law  not  already 
considered  by  the  agency  of  original 
jurisdiction,  we  should  provide  a  copy 
or  summary  of  the  law,  rather  than  a 
copy  or  "reference"  to  the  law.  We  think 
this  is  a  good  suggestion  and  have 
incorporated  it  into  Rule  903(c). 

The  same  commenter  suggested  that, 
when  the  Board  secures  evidence  not 
provided  by  the  appellant,  the  Board 
should  provide  a  copy  of  that  evidence 
to  the  appellant.  Because  that  was  our 
intent,  we  have  clarified  Rule  903(b)  to 
make  it  explicit. 

Further,  that  commenter  asserted  that 
the  record  development  procedures  in 
38  CFR  19.9  lack  provisions  to  make 
this  record  development  comply  with 
the  notice  and  other  requirements  of  the 
Veterans  Claims  Assistance  Act  of  2000 
(VCAA),  Pub.  L.  106-475, 114  Stat. 
2096.  We  agree  and  have  amended 
proposed  §  19.9(a)(2)  to  clarify  that  any 
development  undertaken  by  the  Board 
will  comply  with  38  CFR  3.159(a)  and 
(c)-(f).  which  implements  the  VCAA. 
Those  provisions  delineate  the 
obligations  of  VA  and  the  claimant  with 
respect  to  obtaining  evidence.  Section 
3.159(b)  relates  to  notices  VA  must  give 
when  it  receives  a  substantially 
complete  or  incomplete  application. 
Because  that  notice  is  normally  given  in 
the  earliest  stages  of  claim  processing, 
even  before  evidence  gathering  begins, 
§  3.159(b)  was  designed  for 
implementation  by  regional  offices. 
Application  of  those  provisions  to  the 
Board  would  be  inapt.  Nevertheless, 
because  under  §  19.9(a)(2)  the  Board 
could  provide  the  notice,  we  have  made 
other  amendments  to  §  19.9(a)(2)  to 
provide  the  same  protections  afforded 
by  the  VCAA. 

We  have  added  a  provision  (38  CFR 
19.9(a)(2)(ii))  to  ensure  two  things:  First, 
if  the  Board  imdertakes  to  provide  the 
notice  required  by  38  U.S.C.  5103(a) 
and/or  38  CFR  3.159(b)(1),  the  appellant 
shall  have  not  less  than  30  days  in 
which  to  respond  to  that  notice.  Second, 
because  38  U.S.C.  5103(b)  appears  to 


give  the  claimant  one  year  to  provide 
the  evidence  requested  of  the  claimant 
in  the  notice,  we  have  clarified  that,  if 
the  appellant  submits  relevant  evidence 
.  withLi  one  year  of  the  notice  but  after 
the  Board's  decision,  the  evidence  will 
be  referred  to  the  agency  of  original 
jurisdiction.  If  that  agency  makes  a 
favorable  determination  based  on  that 
evidence,  the  effective  date  of  the 
determination  will  be  the  same  as  if  the 
Board  had  granted  the  appeal.  This 
latter  rule  is  based  on  Rule  1304(b)(1), 
which  relates  to  evidence  submitted  to 
the  Board  before  its  decision,  but  not 
accepted  in  connection  with  the  appeal. 

We  have  modified  Ride  903(c)  to 
make  explicit  that,  in  two  situations,  the 
Board  need  not  notify  the  appellant  that  , 
it  intends  to  consider  a  law  not 
considered  by  the  regional  office:  (1)  If 
the  Board  intends  to  grant  the  benefit; 
or  (2)  if  the  appellant  or  the  appellant's 
representative  has  advanced  or 
otherwise  argued  consideration  of  the 
law  in  question.  If  the  Board  intends  to 
grant  the  benefit,  there  is  no  need  to 
delay  the  claim  with  notice.  Similarly, 
if  the  appellant  has  raised  the 
applicability  of  a  law,  then  he  or  she  has 
aliBady  been  heard  with  respect  to  the 
law,  and  Rule  903(c)'s  purpose  has  been 
satisfied.  Accordingly,  there  would  be 
no  need  to  go  through  these  notice 
procedures  in  either  of  these  situations. 

We  have  also  corrected  an  erroneous 
reference  in  proposed  §  20.903(b). 

AltematiTe  Approach 

One  conunenter  suggested  an 
alternative  approach.  Under  this 
approach,  if  a  case  requires  additional 
evidence,  a  Board  member  would 
prepare  a  memorandiun  listing  such 
evidence.  Personnel  from  the  Veterans 
Benefits  Administration  (VBA),  the  part 
of  VA  that  operates  the  regional  offices, 
would  be  temporarily  assigned  to  the 
Board  and  would  complete  the  required 
development.  When  the  development 
was  completed,  the  appellant  woidd  be 
given  the  choice,  as  imder  prior 
regulatory  procedures,  of  having  the 
Board  decide  the  case  or  first  having  the 
regional  office  make  another  decision, 
based  on  the  additional  evidence. 

The  chief  efficiency  in  this  approach 
would  probably  be  that  experienced 
VBA  personnel  would  be  developing  the 
evidence,  rather  than  the  Board,  which 
has  essentially  no  experience  in  such 
matters.  On  the  other  hand,  the 
approach  would  not  eliminate  remands 
to  the  regional  offices  to  decide  a  claim 
based  on  new  evidence,  since  the 
appellant  coidd  decline4o  waive  initial 
regional  office  consideration. 

While  we  appreciate  this  thoughtful 
suggestion,  we  do  not  believe  that  it 
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wouM  do  as  much  to  relieve  pressiue  on 
the  regional  offices. 

Hearings 

One  commenter  suggested  that  the 
Board's  rules  should  provide  a  right  to 
a  hearing  when  the  Board  is  considering 
new  evidence.  While  we  understand  the 
concern  motivating  this  suggestion,  we 
think  that  Rule  1304(b),  which  permits 
a  hearing  upon  a  showing  of  good  cause, 
is  sufficient  to  protect  the  appellant's 
right  to  due  process. 

First,  there  should  be  no  question  that 
these  regidations  provide  substantial 
due  process  protections  when  the  Board 
develops  new  evidence:  We  have 
amended  38  CFR  20.903(b)  to  provide 
that,  if  the  Board  obtains  pertinent 
evidence  not  submitted  by  the 
appellant,  the  Board  will  provide  the 
appellant  a  copy  of  the  evidence  and  60 
days  to  submit  additional  evidence  or 
argument  in  response. 

Second,  evidence  submitted  after  an 
appeed  is  transferred  to  the  Board  is  not 
a  new  situation.  The  Board  has  dealt 
with  it  for  many  years.  Compare  38  CFR 
20.709  (2001)  (procurement  of 
additional  evidence  following  a  hearing) 
with  38  CFR  19.164  (1983)  (same), 
published  in  48  FR  6961  (1983);  also 
compare  38  CFR  20.1304(b)  (evidence 
submitted  after  certification  and 
transfer)  with  38  CFR  19.174  (1983) 
(same),  published  in  48  FR  6961  (1983). 
While  in  the  past.  Board  consideration 
in  the  first  instance  required  the 
appellant  to  waive  initial  consideration 
by  the  regional  office,  38  CFR  20.1304(c) 
(2001),  a  hearing  woidd  have  been 
available — and  is  still  available — ^upon  a 
showing  of  good  cause,  id.  20.1304(b). 

We  think  this  time-tested  approach 
will  adequately  serve  the  interests  of 
veterans  both  in  being  heard  and  in 
receiving  a  prompt  decision  on  appeal. 
In  sum,  we  believe  we  are  protecting  the 
important  due  process  rights  of  all 
appellants. 

Oblections 

The  veterans  service  organizations 
and  the  association  of  attorneys  opposed 
the  proposed  rule.  In  general,  their 
reasons  for  opposition  fell  into  four 
categories:  (1)  Procedural  issues  relating 
to  the  rulemaking;  (2)  alleged  legal 
barriers  to  implementation  of  the 
proposed  rules;  (3)  alleged  conflicts 
with  the  VCAA;  and  (4)  policy  issues 
which  allegedly  make  adoption  of  the 
rule  unwise.  In  addition,  one 
commenter  raised  questions  concerning 
the  effective  date  of  these  nUes. 

We  do  not  agree  with  these  objections. 
We  will  address  them  in  turn. 


1.  Procedural  Issues 

One  commenter  felt  the  30-day 
comment  period  was  too  short  and 
suggested  that,  in  connection  with 
publication  of  the  final  rule,  we 
ftnnoimce  another  30-day  comment 
period.  We  decline  to  do  so. 

As  we  explained  in  our  NPRM,  66  FR 
at  40944,  we  chose  a  30-day  comment 
period  because  of  the  exigent  nature  of 
the  backlog  of  claims  at  our  regional 
offices.  We  received  thoughtful 
comments  from  a  number  of 
commenters.  While  we  are  always 
interested  in  comments  from  the  public 
relating  to  our  rules,  we  do  not  see  any 
particular  interest  that  would  be  served 
by  reopening  the  comment  period. 

2.  Legal  Barriers  to  Regulations 

Several  commenters  suggested  that 
provisions  of  the  proposed  rule  conflict 
with  general  legal  principles  or 
(ySrticular  statutes  that  would  prevent 
the  rule's  adoption. 

a.  The  Board's  Status  as  an  Appellate 
Body  Prevents  it  From  Developing 
Evidence 

Three  commenters  asserted  that  the 
Board  does  not  have  the  authority  to 
develop  evidence  because  it  is  an 
appellate  tribunal  and  hence  limited  to 
review  of  the  record  below.  We  have 
examined  the  applicable  statutes  and 
court  decisions  interpreting  them.  We 
do  not  agree  that  the  nature  of  the 
Board's  administrative  appellate  review 
excludes  the  possibility  of  securing  and 
nding  on  evidence  or  ruling  on  issues 
of  law  that  were  not  decided  by  the 
agency  of  original  jurisdiction. 

As  a  genersd  matter,  an  agency's 
administrative  appellate  body  has  all 
the  power  the  agency  has  in  the  initial 
decision  process — in  VA's  case,  the 
process  at  the  regional  offices — ^and  the 
power  to  receive  additional  or 
supplemental  evidence.  2  Am.  Jur.  2d 
Administrative  Law  §§  372,  375  (2000). 
Other  agencies  have  issued  regiUations 
authorizing  their  administrative 
appellate  bodies  to  secure  and  review 
new  evidence.  See  42  CFR  404.976(b)(2) 
(in  appeals  from  decisions  of  Social 
Seciuity  Administration  administrative 
law  judges.  Appeals  Council  has 
authority  to  obtain  additional  evidence 
if  needed);  29  CFR  1614.404(a)  (in 
appeals  from  decisions  of  administrative 
judges,  the  Equal  Emplojrraent 
Opportimity  Commission  may 
supplement  the  record  by  investigation 
or  other  procediues);  see  also  Chrysler 
Corp.  V.  Federal  Trade  Comm'n,  561 
F.2d  357,  362-63  (1977)  (on  appeal  from 
initial  decision.  FTC  could  supplement 
record  with  evidence  it  obtained). 


Because  the  statutes  governing  the  •  ' 
Board  do  not  withhold  the  power  to 
receive  additional  evidence,  whifch  is 
generally  held  by  administrative 
appellate  bodies,  we  believe  the  Board 
also  holds  that  power. 

Moreover,  in  our  view,  VA's  statutory 
scheme  supports  the  Board's 
development  of  evidence.  For  example, 
the  United  States  Court  of  Appeals  for 
Veterans  Claims  (CAVC)  has  held  that 
38  U.S.C.  7109,  which  authorizes  the 
Board  to  obtain  expert  medical  opinions 
from  outside  VA.  is  an  enabling 
provision  which  supplements  the 
Board's  inherent  authority  to  secure 
medical  opinions  from  within  VA. 
Winsett  v.  West.  11  Vet.  App.  420, 426 
(1998)  (Board  has  the  authority,  and  in 
many  cases  the  duty,  to  obtain  an  expert 
medical  opinion  irrespective  of  section 
7109).  affd,  217  F.3d  854  (Fed.  Cir. 
1999)  (unpublished  opinion). 
Furthermore,  the  CAVC  has  indicated 
that  evidentiary  development  by  the 
Board  is  consistent  with  statutory 
authority  also  suggestive  of  a  Board  fact- 
finding role.  Austin  v.  Brown,  6  Vet. 
App.  547,551  (1994);  see  also  Gilbert  v. 
Derninski.  1  Vet.  App.  49,  52  (1990) 
(Board  is  an  administrative  tribunal 
which  functions  as  a  fact  finder  in  a 
manner  similar  to  that  of  a  trial  court, 
although,  for  the  most  part,  in  a  non- 
adversarial  setting). 

To  support  its  assertion  that  the 
Board's  status  as  an  appellate  body 
prevents  the  Board  from  developing 
evidence,  one  conunenter  cited  a 
number  of  cases,  including  Nolen  v. 
Gober,  222  F.3d  1356  (Fed.  Cir.  2000); 
Winters  v.  Gober,  219  F.3d  1375  (Fed. 
Cir.  2000);  Hensleyv.  West.  212  F.3d 
1255  (Fed.  Cir.  2000);  Smith  v.  Brown, 
35  F.3d  1516  (Fed.  Cir.  1994);  and 
McCormickv.  Gober.  14  Vet.  App.  39 
(2000).  We  have  reviewed  those  cases. 
While  some  of  them  deal  with  the 
nature  of  review  by  the  CAVC,  none  of 
them  stands  for  the  proposition — or 
even  implies  the  proposition — that  the 
Board  cannot  develop  evidence. 

With  respect  to  the  Board  applying 
.  law  not  considered  by  the  regional 
office,  the  CAVC  has  never  held  that  the 
Board  is  barred  from  such 
consideration,  only  that  the  appellant 
must  be  given  notice  and  the 
opportimity  to  submit  evidence  and 
argument  on  that  point,  e.g..  Sutton  v. 
Brown.  9  Vet.  App.  553.  564-67  (1994). 
Our  amendment  to  Rule  903  meets  this 
standard. 

Accordingly,  we  conclude  that  the 
Board's  status  as  an  appellate  body  does 
not  bar  it  from  developing  evidence  or 
considering  law  not  considered  by  the 
regional  office.  * 
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b.  Statutes  Prohibit  the  Board  From 
Developing  Evidence  or  Curing 
Procedural  Defects  I 

Several  commenters  asserted  that 
various  statutes.  38  U.S.C.  511.  7101. 
7104,  7105,  and  7105A,  prohibit  the 
Board  from  developing  evidence.  We 
have  carefully  reviewed  those  statutes. 
We  find  nothing  in  any  of  them 
prohibiting  or  precluding  the  Board 
from  developing  evidence. 

One  commenter  referred  extensively 
to  what  various  statutes 
"contemplated."  For  example,  this 
commenter  stated  that  38  U.S.C.  7104(a) 
"does  not  contemplate  that  the  Board  is 
to  cure  procedural  defects."  This  is  the 
text  of  that  statute: 

All  questions  in  a  matter  which  under 
section  511(a)  of  this  title  is  subject  to 
decision  by  the  Secretary  shall  be  subject  to 
«ne  review  on  appeal  to  the  Secretary.  Final 
decisions  on  such  appeals  shall  be  made  by 
the  Board.  Decisions  of  the  Board  shall  be 
based  on  the  entire  record  in  the  proceeding 
and  upon  consideration  of  all  evidence  and 
material  of  record  and  applicable  provisions 
of  law  and  regulation. 

Nothing  in  the  statute  refers  to 
procedtual  defects,  much  less  to  curing 
theoi.  The  commenter  provided  no 
authority  for  its  conclusion.  Because  we 
disagree  with  the  conunenters  that  any 
statute  prohibits  or  precludes  the  Board 
bom  engaging  in  the  activities 
mentioned  in  the  proposed  nile,  we 
decline  to  make  any  change  based  on 
thesis  comments. 

That  same  commenter  asserted  that 
VA  had  never  before  interpreted  38 
U.S.C.  7104(a)  to  authorize  the  Board  to 
obtain  evidence  or  cure  procedural 
defiects.  While  that  may  be  true,  the 
Board  has  long  been  authorized  by 
statute  to  collect  evidence  in  connection 
with  a  hearing,  38  U.S.C.  7107(b),  and 
in  connection  with  a  request  for 
independent  medical  opinions,  id.  7109. 
Further,  the  commenter  igncwes  the  fact 
that  the  substance  of  Rule  901(a)  (38 
CFR  20.901(a)).  relating  to  Board 
requests  for  medical  opinions  from  VA's 
Under  Secretary  for  Health  (formerly  the 
Chief  Medical  Director),  has  been  in  the 
Board's  published  rules  of  practice  for 
more  than  35  years.  See  38  CFR  19.144 
(1965)  (expert  medical  opinions), 
published  in  29  FR 1464, 1468  (1964). 
Hie  conunentffl  also  fails  to  consider  the 
Board's  ability  to  cure  some  procedural 
defiBcts,  e.g.,  clarification  of  die  issues 
on  appeal  or  whether  the  appellant 
wants  a  hearing  before  the  Board, 
without  remand,  which  has  been  in  the 
Board's  appeals  regulations  since  1996. 
See  38  CFR  19.9(a).  Regardless  of 
whether  VA  has  previously  interpreted 
section  7104(a)  to  permit  Uie  Board  to 


obtain  evidence  and  Cure  procedural 
defects,  that  interpretation  is  consistent 
with  all  governing  statutes. 

Accoroingly,  we  do  not  accept  the 
proposition  that  statutes  in  title  38, 
United  States  Code,  bar  the  Board  bom 
obtaining  evidence  or  curing  procedural 
defects. 

c.  Statutes  Require  Waiver  of 
Consideration  by  the  Regional  Office 
When  Evidence  is  Developed  by  the 
Board 

One  commenter  asserted  that  the 
proposed  amendment  to  38  CFR 
20.1304,  which  would  allow  the  Board 
to  consider  evidence  that  it  obtains  or 
that  is  submitted  to  it,  without  having 
to  refer  the  evidence  to  the  agency  of 
original  jurisdiction  for  initial 
consideration  in  the  absence  of  the 
appellant's  waiver,  is  inconsistent  with 
the  statutory  language  of  38  U.S.C. 
7104(a).  7105(a).  7109(a),  and  7109(c). 
This  commenter  offered  no  authority  for 
this  proposition,  other  than  to  assert 
that,  (1)  as  an  appellate  body,  the  Bo€ird 
is  limited  to  the  record  before  the 
Secretary,  and  (2)  the  amendment 
represents  a  change. 

As  discussed  above,  we  think 
administrative  appellate  bodies 
generally  are  not  limited  to  the  evidence 
developed  below,  and  that  the  Board  in 
particular  is  not  so  limited.  With  respect 
to  the  comment  that  these  amendments 
represent  a  change  in  policy,  we  agree. 
However,  VA  has  the  right  to  amend  its 
regulations  as  long  as  the  amendments 
do  not  conflict  with  statutes.  We  have 
carefully  reviewed  the<nted  statutes, 
and  find  nothing  in  them  that  would 
prohibit  or  preclude  the  change. 
Accordingly,  we  reject  this  objection. 

Another  commenter  argued  that  38 
U.S.C.  7101  and  7104  prevwit  the  Board 
from  generating  determinations  which 
have  not  been  subject  to  prior  ag«icy 
adjudication  and  review.  The 
commenter  offers  no  other  authority  for 
this  proposition.  We  have  reviewed 
those  provisions  carefully  and  find  in 
their  text  no  support  for  the 
commenter's  argument.  We  reject  this 
argument. 

The  same  commenter  argued  that,  by 
considering  laws  not  considered  by  the 
regional  office,  the  Board  would 
imlawfully  relieve  the  regional  office  of 
its  obligation  to  follow  all  applicable 
statutes  and  regulations.  The  argument 
appears  to  be  this:  If  the  Board  considns 
a  law  not  considered  by  the  regional 
office  and  decides  the  case  without 
remand,  it  will  have  sanctioned  the 
regional  office's  &ilure  to  consider  the 
law. 

The  only  authority  the  commenter 
offers  for  this  proposition  is  a  case 


which  reiterates  the  axiom  that  agencies 
must  act  in  accordance  with  applicable 
statutes  and  regulations.  Paralyzed 
Vetemns  of  America  v.  West,  136  F.3d 
1434, 1436  (Fed.  Cir.  1998).  That  axiom 
provides  no  support  for  the  proposition 
that  an  administrative  tribimal  has  no 
authority  to  apply  law  not  applied  by  an 
inferior  tribunal.  If  a  regional  office  has 
failed  to  consider  an  applicable  law,  it 
is  important  that  the  law  be  considered 
in  connection  with  the  claim,  but 
whether  the  consideration  is  made  by 
the  Board  in  the  first  instance  or  by  the 
regional  office  on  remand  from  the 
Board  is  not  important.  The  Board's 
functions  include  correction  of  errors  by 
the  regional  offices.  For  the  reasons 
stated  in  the  NPRM,  we  have  decided  to 
have  the  Board  make  such  consideration 
in  the  first  instance.  We  therefore  reject 
the  commenter's  argiunent. 

3.  Conflicts  With  the  VCAA 

a.  The  Board  Has  No  Jurisdiction  To 
Implement  the  VCAA 

Two  commenters  asserted  that  any 
evidence  development  by  VA  requires 
application  of  the  VCAA  and  that, 
because  the  Board  has  no  authority  to 
implement  that  Act,  the  Board  cannot 
develop  evidence.  The  only  argument 
advanced  in  support  of  this  proposition 
is  that  the  VCAA  specifies  that  the 
Secretary  provide  assistance  but  does 
not  mention  the  Board. 

The  VCAA  requires  the  Secretary  of 
Veterans  A^irs  to  provide  certain  types 
of  assistance  in  connection  with  a  claim 
for  benefits.  By  statute,  the  Board  stands 
in  place  of  the  Secretary  in  connection 
with  appeals.  38  U.S.C.  7104(a).  Even  if 
we  were  to  associate  some  significance 
with  the  fact  that  the  VCAA  does  not 
mention  the  Board — ^which,  since  it  also 
does  not  mention  agencies  of  original 
jurisdiction,  we  do  not — the  Secretary 
can  delegate  his  VCAA  obligations, 
which  he  is  doing  by  publishing  this 
r^ulation.  Therefore,  we  reject  this 
argument 

b.  The  Regulation's  60-Day  Time 
Periods  for  Response  Conflict  With  the 
One-year  Time  Period  Set  Forth  in  the 
VCAA 

One  commenter,  without  specifying 
any  statutory  or  regulatory  provisions 
other  than  "the  VCAA,"  asserted  that  an 
appellant  is  always  entitled  to  a  one- 
year  response  period  because  of  the 
VCAA.  We  do  not  agree. 

New  Rule  903,  relating  to  notification 
of  evidence  secured  and  law  to  be 
considered  by  the  Board  and 
opportunity  for  response,  provides  a  60- 
day  response  period.  The  VCAA  does 
not  prohibit  or  preclude  such  a  period. 
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The  only  one-year  period  provided  by 
the  VCAA  is  mentioned  in  38  U.S.C. 
5103(b).  Under  38  U.S.C.  5103(a),  when 
VA  receives  a  substantially  complete 
application  for  benefits,  it  must  notify 
the  claimant  of  any  information,  and 
any  medical  or  lay  evidence,  not 
previously  provided  to  the  Secretary 
that  is  necessary  to  substantiate  the 
claim.  In  the  case  of  information  or 
evidence  that  VA  tells  the  claimant  he 
or  she  must  provide,  section  5103(b)(1) 
provides  that,  if  such  information  or 
evidence  is  not  received  by  VA  within 
one  year  frt>m  the  date  of  the 
notification,  no  benefit  may  be  paid  or 
furnished  by  reason  of  the  claimant's 
application. 

This  one-year  period  in  the  VCAA  is 
expressly  applicable  to  information  and 
evidence  requested  from  a  claimant  in 
VA's  notification  in  response  to 
receiving  a  substantially  complete 
application.  The  limitation  in  section 
5103(b)(1)  simply  does  not  apply  to  an 
appellant's  opportunity  to  respond  to  an 
opinion,  evidence,  or  law,  as  set  forth  in 
new  Rule  903. 

We  therefore  reject  this  argument. 

4.  Policy  Issues 

Several  commenters  raised  questions 
as  to  whether  this  increased  authority 
for  the  Board  made  sense  frt>m  a  policy 
perspective. 

a.  Quality  Problems  at  the  Regional 
Offices 

Three  commienters  were  concerned 
that,  to  the  extent  these  regulations 
curtailed  the  Board's  remand  function, 
the  quality  of  regional  office 
determinations  would  suffer.  As  one 
commenter  stated: 

Appellate  review  is  a  quality  control 
function.  The  goal  (and  perhaps  intensity)  of 
quality  review  is  lost  if  the  quality  reviewer 
must  itself  correct  the  mistakes  it  finds.  If  the 
Board  must  correct  the  mistakes  of  the 
agency  of  original  jurisdiction,  the  agency  of 
original  jiuisdiction  has  no  incentive  to 
improve  performance,  and  without  having  to 
ever  acknowledge  and  correct  its  own 
mistakes,  the  agency  of  original  jurisdiction 
is  deprived  of  the  means  to  learn  from  them. 

We  are  sensitive  to  these  concerns. 
However,  a  remand  does  not  always 
connote  error  on  the  part  of  the  regional 
office.  For  example,  dtiring  the  period 
October  2000  through  March  2001,  more 
than  27%  of  the  Board's  remands  were 
based  primarily  on  the  need  for  the 
regional  office  to  apply  law  which  was 
not  in  effect  at  the  time  of  the  original 
decision.  Similarly,  during  the  period 
October  1998  through  March  2001, 
between  5%  and  10%  of  the  Board's 
remands  were  based  primarily  on  the 
appellant's  request  for  a  Board  hearing 


at  the  regional  office,  which  may  have 
been  submitted  subsequent  to  the  filing 
of  the  appeal.  In  any  event,  we  believe 
that  VBA's  quality-review  programs  will 
solve  any  perceived  problem  with 
quality. 

b.  Inefficient  Use  of  Resources 

One  commenter  opposed  the 
regulations  in  part  because  they  would 
foster  inefficient  use  of  resources. 
Specifically,  this  commenter  argued  that 
Board  employees  possess  a  higher  level 
of  expertise  than  regional  office 
employees,  and  that  that  higher 
expertise  should  be  used  where  most 
appropriate,  i.e.,  in  reviewing  regional 
office  decisions,  not  in  duplicating  the 
regional  offices'  work. 

As  described  in  our  NPRM,  VA  is  now 
concerned  with  the  very  large  backlog  at 
the  regional  offices. ;At  the  end  of 
August  2001,  there  were  367.000 
original  and  reopened  claims  for 
service-connected  disability 
compensation  pending  in  VA's  regional 
offices,  double  the  number  pending  at 
the  end  of  August  2000.  Of  the  August 
2001  cases.  40%  (146.000  of  367,000) 
had  been  pending  for  more  than  180 
days,  and  11%  had  been  pending  for 
more  than  a  year  (40,000  of  367,000). 
(The  corresponding  percentages  in 
August  2000  were  28%  and  8%, 
respectively.)  We  think  employing  the 
Board  to  help  develop  appealed  claims 
will  take  pressure  off  the  regional  offices 
so  that  they  can  deal  with  these  pending 
claims. 

c.  If  Board  Applies  New  Law,  Claims 
Will  Be  Denied 

One  commenter  argued  that,  if  the 
Board  decides  a  case  based  on  law  not 
applied  by  the  regional  office,  the  Board 
will  deny  the  appeal  because  of 
inadequately  developed  records.  The 
argument  is  essentially  that  the  Board 
will  consider  the  new  law  without 
providing  the  appellant  an  opportimity 
to  submit  evidence  or  argiunent. 

The  commenter  does  not  take  into 
accoimt  new  Rule  903(c),  which 
provides  for  notice  to  the  claimant  that 
the  Board  intends  to  consider  such  law 
and  provides  60  days  for  a  response. 
This  approach  is  consistent  with  the 
CAVC's  holding  in  Sutton,  supra,  and 
provides  the  appellant  with  an 
opportunity  to  present  evidence  and 
argimient. 

In  addition,  we  have  modified  all 
three  paragraphs  in  Rule  903  to  clarify 
that  the  appellant  may  submit  evidence 
and/or  argument  in  response  to  the 
Board's  notice. 


d.  Issues  Relating  to  the  Supplemental 
Statement  of  the  Case 

Two  commenters  raised  questions 
relating  to  supplemental  statements  of 
the  case  (SSOC). 

Generally,  after  a  claimant  files  a 
notice  of  disagreement  with  a  regional 
office  decision,  the  regional  office  must 
prepare  what  the  law  calls  a  "statement 
of  the  case"  (SOC).  38  U.S.C.  7105(d). 
An  SOC  includes  a  summary  of 
[>ertinent  evidence  in  the  case,  a  citation 
to  pertinent  laws  and  regulations,  a 
discussion  of  how  those  laws  and 
regulations  affect  the  decision,  and  a 
summary  of  the  reasons  for  the  decision. 
Id.  7105(d)(l)(A)-<C). 

VA's  regulations  require  the  regional 
office  to  prepare  an  SSOC  if  the  regional 
office  receives  additional  pertinent 
evidence  or  the  SOC  is  otherwise 
inadequate,  such  as  where  the  regional 
office  must  apply  new  law  in  a  case  and 
the  subsequent  decision  does  not  grant 
the  benefits  sought.  38  CFR  19.31.  An 
SSOC  is  a  document  prepared  by  the 
regional  office  to  inform  the  appellant  of 
any  material  changes  in.  or  additions  to. 
the  information  included  in  the  SOC  or 
any  prior  SSOC. 

One  commenter  appeared  to  assiune 
that  the  Board  would  issue  an  SSOC  if 
it  considers  new  evidence  or  new  law. 
It  will  not.  The  purpose  of  the  SSOC  is  ' 
to  provide  the  claimant  with  the  reasons 
for  the  regional  office  decision  so  that 
the  claimant  can  make  an  informed 
decision  on  whether  to  continue  the 
appeal  to  the  Board.  Once  a  regional 
office  transfers  an  appeal  to  the  Board, 
this  stage  of  the  appeal  is  passed  and 
there  no  longer  is  a  need  for  an  SSOC. 

One  commenter  asserted  that  the 
Board's  failure  to  provide  an  SSOC 
would  eliminate  a  "substantive  due 
process  right"  of  the  claimant.  As 
discussed  above,  once  an  appeal  has 
reached  the  Board.  ther«  is  no  reason  to 
provide  an  SSOC,  so  no  right  is  being 
eliminated. 

We  reject  these  arguments. 

5.  Effective  Date 

One  commenter  asserted  that  the  new 
rules  cannot  apply  to  appeals  pending 
on  the  date  the  rules  become  effective. 
Accordingly,  it  objected  to  our  proposal 
that  the  amendments  apply  to  appeals 
for  which  the  notice  of  disagreement 
was  filed  on  or  after  the  effective  date 
of  these  amendments  and  to  appeals 
that  were  pending  on  that  date.  66  FR 
at  40944. 

As  this  commenter  argues, 
retroactivity  is  not  favored  in 
regulations.  Bowen  v.  Georgetown  Univ. 
Hospital.  488  U.S.  204.  208  (1988). 
However,  the  effective  date  provisions 
in  this  rule  do  not  make  it  retroactive. 
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The  feet  that  a  regulatian  applies  to 
pending  matters  does  not  make  it 
retroactive.  As  the  Supreme  Court  has 
said,  a  statute  has  retroactive  effect  if  it 
"impairs  rights  a  party  possessed  when 
he  acted,  increases  a  party's  liability  for 
past  conduct,  or  imposes  new  duties 
with  respect  to  transactions  already 
completed."  Landgmfv.  USIFilm 
Prods.,  511  U.S.  244,  280  (1994).  And  as 
the  Federal  Circuit  has  said,  "an 
effective  date,  unless  expressly 
conditioned  on  other  events,  governs 
the  application  of  a  new  rule." 
Schockleyv.  Arcaiirhic.,  248  F.3d  1349, 
1358-59  (Fed.  Cir.  2001)  (where  reissue 
patent  was  pending  when  new  rule  took 
effect,  the  new  rule  applies):  cf.  Demars 
v.  First  Service  Bank  for  Savings.  907 
F.2d  1237, 1239-40  (1st  Or.  1990) 
(where  substantive  rights  are  not 
affected  and  there  is  no  manifest 
injustice,  new  regulatory  provisions 
apply  to  pending  cases). 

Under  the  new  regulations,  according 
to  the  commenter,  appellants  will  lose 
their  "rights"  to  have  regional  offices 
secure  evidence  and  to  have  the  regional 
offices  adjudicate  claims  under  laws 
those  offices  did  not  previously 
consider.  In  our  view,  which  office 
within  VA  that  will  attempt  to  obtain 
evidence  on  behalf  of  a  claimant  or 
which  office  will  adjudicate  the  effect  of 
a  law  not  previously  considered  are 
procedural  matters.  The  appellant's 
rights  to  submit  evidence  and  argument, 
as  well  as  the  right  to  have  his  or  her 
regional  office  denial  reviewed  by  the 
Board,  are  unabridged  by  these 
amendments. 

Accordingly,  we  believe  that  it  is 
proper  to  apply  these  ndes  to  all 
pending  appeals. 

We  do  note,  however,  that  these  rules 
in  no  way  abridge  the  appellant's  right, 
imder  Stegall  v.  West,  11  Vet.  App.  268, 
271  (1998),  to  have  VA  comply  vdth  all 
remand  orders,  whether  from  the  CAVC 
or  from  the  Board.  Accordingly,  with 
respect  to  cases  remanded  by  die  Board, 
whether  before  or  after  the  effective  date 
of  these  amendments,  VA's  regional 
offices  will  continue  to  execute  the 
remand  orders,  as  well  as  prepare  a 
SSOC  when  appropriate.  I 

Paperwork  Reduction  Act 

All  collections  luider  the  Paperwork 
Reduction  Act  (44  U.S.C.  3501-3520) 
referenced  in  this  dociunent  have 
existing  Office  of  Management  and 
Budget  approval.  This  document  makes 
no  changes  to  those  collections  of 
information  other  than  to  change  which 
VA  component  collects  the  information. 
Under  this  rule,  the  Board  would  collect 
some  information  ciurenUy  collected  by 
VA  regional  offices. 


Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  reviewed  this  dociunent  under 
Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
rule  affects  only  individuals.  Therefore, 
pursuant  to  5  U.S.C.  605(b),  this 
regulatory  amendment  is  exempt  from 
the  initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

List  of  Subjects  in  38  CFR  Parts  19  and 
20 

Administrative  practice  and 
procedure.  Claims,  Veterans. 

Approved:  November  14,  2001. 
Anthony  J.  Princlpi, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  stated  in  the 
preamble,  38  CFR  parts  19  and  20  are 
amended  as  follows: 

PART  19-BOARD  OF  VETERANS' 
APPEALS:  APPEALS  REGULATIONS 

1.  The  authority  citation  for  part  19 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

Subpart  A— Operation  of  ttie  Board  of 
Veterans'  Appeals 

2.  Section  19.9  is  revised  to  read  as 
follows: 

§  1 9.9    Further  devetopment 

(a)  General.  If  further  evidence, 
clarification  of  the  evidence,  correction 
of  a  procedural  defect,  or  any  other 
action  is  essential  for  a  proper  appellate 
decision,  a  Board  Member  or  panel  of 
Members  may: 

(1)  Remand  the  case  to  the  agency  of 
original  jurisdiction,  specifying  the 
action  to  be  imdertaken;  or 

(2)  Direct  Board  personnel  to 
undertake  the  action  essential  for  a 
proper  appellate  decision. 

(i)  Any  such  action  shall  comply  vtrith 
the  provisions  of  §  3.159(a)  and  (c)-(f)  of 
this  chapter  (relating  to  VA's  assistance 
to  claimants  in  developing  claims). 

(ii)  If  the  Board  undertaJkes  to  provide 
the  notice  required  by  38  U.S.C.  5103(a) 
and/or  §  3.159(b)(1)  of  this  chapter,  the 
appellant  shall  have  not  less  than  30 
days  to  respond  to  the  notice.  If. 
following  the  notice,  the  Board  denies  a 
benefit  sought  in  the  pending  appeal 
and  the  appellant  submits  relevant 


evidence  after  the  Board's  decision  but 
before  the  expiration  of  one  year 
following  the  notice,  that  evidence  shall 
be  referred  to  the  agency  of  original 
jurisdiction.  If  any  evidence  so  referred, 
together  with  the  evidence  already  of 
record,  is  subsequentiy  foimd  to  be  the 
basis  of  an  allowance  of  that  benefit,  the 
award's  effective  date  will  be  the  same 
as  if  the  Board  had  granted  the  benefit 
in  the  appeal  pending  when  the  notice 
was  provided. 

(b)  Examples.  A  remand  to  the  agency 
of  original  jmisdiction  is  not  necessary: 

(1)  To  clarify  a  procedural  matter 
before  the  Board,  including  the 
appellant's  choice  of  representative 
before  the  Board,  the  issues  on  appeal, 
and  requests  for  a  hearing  before  the 
Board;  or 

(2)  For  the  Board  to  consider  an 
appeal  in  light  of  law,  including  but  not 
limited  to  statute,  regulation,  or  court 
decision,  not  already  considered  by  the 
agency  of  original  jtirisdiction. 

(c)  Scope.  This  section  does  not 
apply  to: 

(1)  The  Board's  request  for  an  opinion 
under  Rule  901  (§20.901  of  this 
chapter); 

(2)  The  Board's  supplementation  of 
the  record  with  a  recognized  medical 
treatise;  and 

(3)  Matters  over  which  the  Board  has 
original  jurisdiction  described  in  Rules 
609  and  610  (§§  20.609  and  20.610  of 
this  chapter). 

(Authority:  38  U.S.C.  7102,  7103(c), 
7104(a)). 

3.  Section  19.31  is  revised  to  read  as 
follows: 

§19^1    Supplemental  atatement  of  ttie  . 


(a)  Purpose  and  limitations.  A 
"Supplemental  Statement  of  the  Case," 
so  identified,  is  a  document  prepared  by 
the  agency  of  original  jtnisdiction  to 
inform  the  appellant  of  any  material 
changes  in,  or  additions  to,  the 
information  included  in  the  Statement 
of  the  Case  or  any  prior  Supplemental 
Statement  of  the  Case.  In  no  case  will  a 
Supplemental  Statement  of  the  Case  be 
used  to  announce  decisions  by  the 
agency  of  original  jurisdiction  on  issues 
not  previously  addressed  in  the 
Statement  of  the  Case,  or  to  respond  to 

a  notice  of  disagreement  on  newly 
appealed  issues  that  were  not  addressed 
in  the  Statement  of  the  Case.  The  agency 
of  original  jurisdiction  will  respond  to 
notices  of  disagreement  on  newly 
appealed  issues  not  addressed  in  the 
Statement  of  the  Case  using  the 
procedures  in  §§  19.29  and  19.30  of  this 
part  (relating  to  statements  of  the  case). 

(b)  When  furnished.  The  agency  of 
original  jurisdiction  will  furnish  the 
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appellant  and  his  or  her  representative, 
if  any,  a  Supplemental  Statement  of  the 
Case  if: 

(1)  The  agency  of  original  jurisdiction 
receives  additional  pertinent  evidence 
after  a  Statement  of  the  Case  or  the  most 
recent  Supplemental  Statement  of  the 
Case  has  been  issued  and  before  the 
appeal  is  certified  to  the  Board  of 
Veterans'  Appeals  and  the  appellate 
record  is  transferred  to  the  Board; 

(2)  A  material  defect  in  the  Statement 
of  the  Case  or  a  prior  Supplemental 
statement  of  the  Case  is  discovered;  or 

(3)  For  any  other  reason  the  Statement 
of  the  Case  or  a  prior  Supplemental 
Statement  of  the  Case  is  inadequate. 

(c)  Pursuant  to  remand  from  the 
Board.  The  agency  of  original 
jurisdiction  will  issue  a  Supplemental 
Statement  of  the  Case  if,  pursuant  to  a 
remand  by  the  Board,  it  develops  the 
evidence  or  cures  a  procedural  defect, 
unless: 

(1)  The  only  purpose  of  the  remand  is 
to  assemble  records  previously 
considered  by  the  agency  of  original 
jiuisdiction  and  properly  discussed  in  a 
prior  Statement  of  the  Case  or 
Supplemental  Statement  of  the  Case;  or 

(2)  The  Board  specifies  in  the  remand 
that  a  Supplemental  Statement  of  the 
Case  is  not  required. 

(Authority:  38  U.S.C.  7105(d)). 

PART  20— BOARD  OF  VETERANS' 
APPEALS:  RULES  OF  PRACTICE 

4.  The  authority  citation  for  part  20 
continues  to  read  as  follows:  - 

Authority:  38  U.S.C.  501(a)  and  as  noted  in 
specific  sections. 

Subpart  J— Action  by  tlM  Board 

5.  Section  20.903  is  revised  to  read  as 
follows: 

§  20.903    Rule  903.  Notification  of  avidanca 
secured  and  law  to  be  consMared  by  the 
Board  and  opportunity  for  rasponae. 

(a)  //  the  Board  obtains  a  legal  or 
medical  opinion.  If  the  Board  requests 
-  an  opinion  pursuant  to  Rule  901 
(§  20.901  of  this  part),  the  Board  will 
notify  the  appellant  and  his  or  her 
representative,  if  any.  When  the  Board 
receives  the  opinion,  it  will  furnish  a 
copy  of  the  opinion  to  the  appellant's 
representative  or,  subject  to  the 
limitations  provided  in  38  U.S.C. 
5701(b)(1),  to  the  appellant  if  there  is  no 
representative.  A  period  of  60  days  bom 
the  date  the  Board  furnishes  a  copy  of 
the  opinion  will  be  allowed  for 
response,  which  may  include  the 
submission  of  relevant  evidence  or 
argument.  The  date  the  Board  furnishes 
a  copy  will  be  presumed  to  be  the  same 


as  the  date  of  the  letter  or  memorandum 
that  accompanies  the  copy  of  the 
opinion  for  purposes  of  determining 
whether  a  response  was  timely  filed. 

(b)  //  the  Board  obtains  other 
evidence.  If.  ptu^uant  to  §  19.9(a)  or 
§  19.37(b)  of  this  chapter,  the  Board 
obtains  pertinent  evidence  that  was  not 
submitted  by  the  appellant  or  the 
appellant's  representative,  the  Board 
will  notify  the  appellant  and  his  or  her 
representative,  if  any,  of  the  evidence 
obtained  by  furnishing  a  copy  of  such 
evidence.  A  period  of  60  days  from  the 
date  the  Board  furnishes  the  notice  will 
be  allowed  for  response,  which  may 
include  the  submission  of  relevant 
evidence  or  argument.  The  date  the 
Board  furnishes  the  notice  will  be 
presumed  to  be  the  same  as  the  date  of 
the  letter  or  memorandum  that 
accompanies  the  notice  for  purposes  of 
determining  whether  a  response  was 
timely  filed. 

(c)  //  the  Board  considers  law  not 
already  considered  by  the  agency  of 
original  jurisdiction.  If  the  Board 
intends  to  consider  law  not  already 
considered  by  the  agency  of  original 
jiuisdiction  and  such  consideration 
could  result  in  denial  of  the  appeal,  the 
Board  will  notify  the  appellant  and  his 
or  her  representative,  if  any,  of  its  intent 
to  do  so  and  that  such  consideration  in 
the  first  instance  by  the  Board  could 
result  in  denial  of  the  appeal.  The  notice 
from  the  Board  will  contain  a  copy  or 
summary  of  the  law  to  be  considered.  A 
period  of  60  days  from  the  date  the 
Board  furnishes  the  notice  will  be 
allowed  for  response,  which  may 
include  the  submission  of  relevant 
evidence  or  argument.  The  date  the 
Board  furnishes  the  notice  will  be 
presumed  to  be  the  same  as  the  date  of 
the  letter  that  accompanies  the  notice 
for  purposes  of  detennining  whether  a 
response  was  timely  filed.  No  notice  is 
required  under  this  paragraph  if  the 
Board  intends  to  grant  the  benefit  being 
sought  or  if  the  appellant  or  the 
appellant's  representative  has  advanced 
or  otherwise  argued  the  applicability  of 
the  law  in  question. 

(Authority:  38  U.S.C.  7104(a).  7109(c)). 

Subpart  N— Miscellaneous 

6.  Section  20.1304  is  amended  by: 

a.  Revising  the  last  sentence  in 
paragraph  (a); 

b.  Revising  paragraph  (b); 

c.  Removing  paragraph  (c);  and 

d.  Redesignating  paragraph  (d)  as 
paragraph  (c). 

The  revisions  read  as  follows: 


§20.1304    Rule  1304.  Requaat  for  change 
in  representation,  raquaat  for  personal 
hearing,  or  submlsalon  of  additional 
evidence  following  certification  of  an  appeal 
to  the  Board  of  Veterans'  Appeals. 

(a)  *  *  *  Any  pertinent  evidence 
sulamitted  by  the  appellant  or 
representative  is  subject  to  the 
requirements  of  paragraph  (c)  of  this 
section  if  a  simultaneously  contested 
claim  is  involved. 

(b)  Subsequent  request  for  a  change  in 
representation,  request  for  a  personal 
hearing,  or  submission  of  additional 
evidence — (1)  General  rule.  Subject  to 
the  exception  in  paragraph  (b)(2)  of  this 
section,  following  the  expiration  of  the 
period  described  in  paragraph  (a)  of  this 
section,  the  Board  of  Veteran*'  Appeals 
will  not  accept  a  request  for  a  change  in 
representation,  a  request  for  a  personal 
hearing,  or  additional  evidence  except 
when  the  appellant  demonstrates  on 
motion  that  there  was  good  cause  for  the 
delay.  Examples  of  good  cause  include, 
but  are  not  limited  to,  illness  of  the 
appellant  or  the  representative  which 
precluded  action  during  the  periodr 
death  of  an  individual  representative; 
illness  or  incapacity  of  an  individual 
representative  which  renders  it 
impractical  for  an  appellant  to  continue 
with  him  or  her  as  representative; 
withdrawal  of  an  individual 
representative;  the  discovery  of 
evidence  that  was  not  available  prior  to 
the  expiration  of  the  period;  and  delay 
in  transfer  of  the  appellate  record  to  the 
Board  which  precluded  timely  action 
with  respect  to  these  matters.  Such 
motions  must  be  in  writing  and  must 
include  the  name  of  the  veteran;  the 
name  of  the  claimant  or  appellant  if 
other  than  the  veteran  (e.g.,  a  veteran's 
siuvivor.  a  guardian,  or  a  fiduciary 
appointed  to  receive  VA  benefits  on  an 
individual's  behalf);  the  applicable 
Department  of  Veterans  Affairs  file 
number;  and  an  explanation  of  why  the 
request  for  a  change  in  representation, 
the  request  for  a  personal  hearing,  or  the 
submission  of  additional  evidence  could 
not  be  accomplished  in  a  timely 
maimer.  Such  motions  must  be  filed  at 
the  following  address:  Director. 
Administrative  Service  (014).  Board  of 
Veterans'  Appeals.  810  Vermont 
Avenue.  NW..  Washington.  DC  20420. 
Depending  upon  the  ruling  on  the 
motion,  action  will  be  taken  as  follows: 

(i)  Good  cause  not  shown.  If  good 
cause  is  not  shown,  the  request  for  a 
change  in  representation,  the  request  for 
a  personal  hearing,  or  the  additional 
evidence  submitted  will  be  referred  to 
the  agency  of  original  jurisdiction  upon 
completion  of  the  Board's  action  on  the 
pending  appeal  without  action  by  the 
Board  concerning  the  request  or 
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additional  evidence.  Any  personal 
hearing  granted  as  a  result  of  a  request 
so  referred  or  any  additional  evidence 
so  referred  may  be  treated  by  that 
agency  as  the  basis  for  a  reopened  claim, 
if  appropriate.  If  the  Board  denied  a 
benefit  sought  in  the  pending  appeal 
and  any  evidence  so  referred  which  was 
received  prior  to  the  date  of  the  Board's 
decision,  or  testimony  presented  at  a 
hearing  resulting  from  a  request  for  a 
hearing  so  referred,  together  with  the 
evidence  already  of  record,  is 
subsequently  found  to  be  the  basis  of  an 
allowance  of  that  benefit,  the  effective 
date  of  the  award  will  be  the  same  as  if 
the  benefit  had  been  granted  by  the 
Board  as  a  result  of  the  appeal  which 
was  pending  at  the  time  that  the  hearing 
request  or  additional  evidence  was 
received. 

(ii)  Good  cause  shown.  If  good  cause 
is  shown,  the  request  for  a  change  in 
representation  or  for  a  personal  hearing 
will  be  honored.  Any  pertinent  evidence 
submitted  by  the  appellant  or 
representative  will  be  accepted,  subject 
to  the  requirements  of  paragraph  (c)  of 
this  section  if  a  simultaneously 
contested  claim  is  involved. 

(2)  If  the  Board  obtains  evidence  or 
considers  law  not  considered  by  the 
agency  of  original  jurisdiction.  The 
motion  described  in  paragraph  (b)(1)  of 
this  section  is  not  required  to  submit 
evidence  in  response  to  the  notice 
described  in  paragraph  (b)  or  (c)  of  Rule 
903  (paragraph  (b)  or  (c)  of  §  20.903  of 
this  part). 
*        *        •        •        * 

(Authority:  38  U.S.C.  7104.  7105,  7105A}. 

[FR  Doc.  02-1536  Filed  1-22-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  61  and  63 

[FRL -7126-3] 

Approval  Of  ttw  Clean  Air  Act,  Section 
112(1),  Delegation  of  Authority  to  the 
Idaho  DepailiiieiUof  Environmental 
Quality 

agency:  Enviroimiental  I^otection 
Agency. 


ACTION:  Direct  final  rule. 


summary:  The  Environmental  Protection 
Agency,  Region  10  (EPA)  approves  the 
Idaho  Department  of  Environmental 
Quality's  (IDEQ)  request  for  program 
approval  and  delegation  of  authority  to 
implement  and  eniorce  specific 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs)  as 


they  apply  to  major  sources  in  Idaho 
required  to  obtain  an  operating  permit 
tmder  Title  V  of  the  federal  Clean  Air 
Act  (CAA  or  Act).  Pursuant  to  the 
authority  of  section  112(1)  of  the  Act, 
this  approval  is  based  on  EPA's  finding 
that  Idaho  State  law,  regulations,  and 
resources  meet  the  requirements  for 
program  approval  and  delegation  of 
authority  specified  in  regulations 
pertaining  to  the  criteria  for  straight 
delegation  common  to  all  approval 
options,  and  in  applicable  EPA 
guidance. 

The  purpose  of  this  delegation  is  to 
acknowledge  IDEQ's  ability  to 
implement  a  NESHAP  program  and  to 
transfer  primary  implementation  and 
enforcement  responsibility  from  EPA  to 
IDEQ  for  Title  V  sources,  also  referred 
to  as  "major  soiut:es."  Although  EPA 
will  look  to  DDEQ  as  the  lead  for 
implementing  the  NESHAPs  delegated 
to  IDEQ  at  major  sources  in  Idaho,  EPA 
retains  authority  under  section  112(1)(7) 
of  the  Act  to  enforce  any  applicable 
emission  standard  or  requirement  for 
major  sources,  if  needed.  EPA  also 
retains  authority  to  implement  and 
enforce  these  standards  for  non-Title  V 
sources.  With  program  approval,  IDEQ 
may  choose  to  request  newly 
promulgated  or  updated  standards  and 
expand  its  program  to  include  non-Title 
V  sources  by-way-of  a  streamlined 
request  and  approval  process,  described 
below. 

Conciurent  with  this  direct  final  rule, 
EPA  is  publishing  a  proposed  rule  in 
today's  Federal  Register.  If  no  adverse 
comments  are  received  in  response  to 
the  direct  fijial  rule,  no  further  activity 
is  contemplated.  If  EPA  receives  adverse 
comments,  this  direct  final  rule  will  be 
withdrawn  and  all  public  comments 
received  will  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  do  so  at  this  time. 
DATES:  This  direct  final  rule  is  efiiective 
on  March  25,  2002  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  February  22,  2002.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
'  be  submitted  to  the  address  below: 

Tracy  Oliver,  Office  of  Air  Quality 
(OAQ-107),  EPA,  Region  10, 1200  Sixth 
Avenue,  Seattle,  Washington  98101, 
(206) 553-1172. 

Copies  of  delegation  requests  and 
other  supporting  dociunentation  are 


available  for  public  inspection  at  US 
EPA,  Region  10  office  during  normal      , 
business  hoius.  Please  contact  Tracy 
Oliver  to  make  an  appointment. 

FOR  FURTHER  INFORMATION  CONTACT: 

Tracy  Oliver,  Office  of  Air  Quality 
(OAQ-107),  EPA,  Region  10, 1200  Sixth 
Avenue,  Seattle,  Washington  98101, 
(206) 553-1172. 

SUPPLEMENTARY  INFORMATION: 

Contents 

I.  Background  and  Purpose 

a.  What  are  the  requirements  fdr  NESHAP 
delegation? 

b.  What  is  the  history  of  this  delegation? 

c.  How  has  IDEQ  satisBed  the  requirements 
for  NESHAPs  delegation? 

n.  EPA  Action 

a.  What  specific  emission  standards  is  EPA 
delegating  to  IDEQ? 

b.  What  speciBc  standards  does  EPA  not 
delegate? 

c.  What  General  Provisions  authorities  are 
automatically  granted  as  part  of  Idaho's 
Title  V  operating  permits  program 
approval? 

d.  What  General  Provisions  authorities  is 
EPA  delegating  in  this  action? 

e.  What  General  Provisions  authorities  are 
not  delegated? 

m.  Implications 

a.  How  will  this  delegation  affect  the 
regulated  community? 

b.  Where  will  the  regulated  commimity 
send  notifications  and  reports? 

c.  How  will  this  delegation  affect  Indian 
country? 

d.  What  will  be  IDEQ's  reporting 
requirements  to  EPA? 

e.  How  will  IDEQ  receive  delegation  of 
future  and  revised  standards? 

f.  How  frequently  should  IDEQ  update 
their  delegation? 

IV.  Summary 

V.  Administrative  Requirements 

a.  Executive  Orders  12866  and  13045 

b.  Executive  Order  13132 

c.  Executive  Order  13084 

d.  Regulatory  Flexibility  Act 

e.  Unfunded  Mandates 

f.  Submission  to  Congress  and  the 
Comptroller  General 

g.  Petitions  for  Judicial  Review 

I.  Background  and  Purpose 

Hazardous  air  pollutants  are  defined 
in  the  Act  as  pollutants  that  present  or 
may  present  the  threat  of  adverse 
hiunan  health  effects  through  inhalation 
or  other  type  of  exposure.  These 
pollutants  are  commonly  referred  to  as 
"air  toxics"  and  are  listed  in  section 
112(b)(1)  of  the  Act.  National  Emission 
Standards  for  Hazardous  Air  Pollutants 
(NESHAPs)  control  emissions  of 
hazardous  air  pollutants  from  specific 
soiuce  categories  and  implement  the 
requirements  of  section  112  of  the  Act. 
lliese  standards,  foimd  in  40  CFR  Parts 
61  and  63,  constitute  the  Federal  Air 
Toxics  Program. 
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Section  112(1)  of  the  Act  enables  EPA 
to  approve  state  and  local  air  toxics 
programs  or  rules  such  that  these 
entities  can  accept  delegation  of 
authority  for  implementation  and 
enforcement.  Typically,  a  state  or  local 
agency  requests  delegation  based  on 
federd  rules  adopted  unchanged  into 
state  or  local  rules. 

On  Jime  18,  2001,  IDEQ  requested 
program  approval  and  delegation  of 
authority  to  implement  and  enforce 
certain  NESHAPs  as  they  apply  to 
"major  soiuces" '  required  to  obtain  an 
operating  permit  under  Tide  V  of  the 
Act.  A  "major  soiuce"  of  hazardous  air 
pollutants  is  defined  in  the  Act  as  any 
stationary  source — or  group  of 
stationary  sources  in  a  contiguous  area 
and  under  common  control — that  emit, 
or  have  the  potential  to  emit:  (1)  10  tons 
per  year  or  more  of  any  hazardous  air 
pollutant;  or  (2)  25  tons  or  more  of  any 
combination  of  hazardous  air  pollutants. 

Pursuant  to  the  authority  of  section 
112(1)  of  the  Act,  EPA  is  approving 
IDEQ's  NESHAP  program  and 
delegating  authority  to  implement  and 
enforce  certain  NESHAPs  adopted 
imchanged  into  state  law,  as  they  apply 
to  major  soiuties.  The  purpose  of  this 
action  is  to  acknowledge  IDEQ's  ability 
to  implement  and  enforce  a  NESHAP 
program  and  to  transfer  primary 
responsibility  fi-om  EPA  to  IDEQ  for 
certain  NESHAPs  as  they  apply  to  Title 
V  sources.  Although  EPA  will  look  to 
IDEQ  as  the  lead  to  implement  and 
enforce  delegated  NESHAPs  at  Title  V 
sources  in  Iddho,  EPA  retains  authority 
under  section  112(1)(7)  of  the  Act  to 
enforce  any  applicable  emission 
standard  or  requirement  for  these 
soiuces,  if  needed.  EPA  also  retains 
authority  to  implement  and  enforce 
these  standards  for  non-Title  V  sources. 
With  today's  NESHAP  program 
approval,  IDEQ  may  update  its 
delegation  status  in  the  future  by  way  of 
a  streamlined  process.  This  will 
simplify  the  delegation  of  additional, 
newly  promulgated,  or  revised 
standards  aslhey  apply  to  Title  V 
sources,  as  well  as  non-Title  V  soiut:es. 

a.  What  Are  the  Requirements  for 
NESHAP  Delegation? 

EPA  may  delegate  authority  for 
NESHAPs  if  the  requesting  agency  is 
able  to  satisfy  requirements  of  40  CFR 


<  For  the  purposes  of  this  action:  (1)  A  source  that 
is  required  to  (Artain  an  operating  permit  under 
Title  V  of  the  federal  Clean  Air  Act  may  be 
considered  a  "major  source,"  as  defined  in  40  CFR 
Part  70.2;  (2)  "Title  V  source"  and  "major  source" 
may  be  considered  equivalent;  and  (3)  "Title  V 
program"  and  "Part  70  permit  program"  may  t>e 
considered  equivalent. 


63.91(b),  including  the  ability  to 
demonstrate: 

(1)  The  state  or  local  program  is  not 
less  stringent  than  the  corresponding 
federal  program  or  rule; 

(2)  The  state  or  local  has  adequate 
authority  and  resources  to  implement 
and  enforce  the  program; 

(3)  The  schedule  for  compliance  is 
sufficiently  expeditious; 

(4)  The  pro-am  is  otherwise  in 
compliance  vtrith  federal  guidance. 

Once  approval  is  granted,  the  agency's 
air  toxics  program  can  be  implemented 
and  enforced  by  the  requesting  agency. 
EPA  also  retains  enforcement  authority. 

If — as  in  this  case — an  agency  with  an 
approved  operating  permit  program 
imder  Tide  V  of  the  Act  is  requesting 
NESHAP  delegation  for  major  sources 
only,  it  is  presumed  that  they  already 
meet  section  112(1)  delegation 
requirements  for  major  sources.  This  is 
because  the  authority  and  enforcement 
requirements  for  Part  70  program 
approval  are  equivalent  to  the  authority 
and  enforcement  requirements  for 
section  112(1)  delegation  found  in  40 
CFR  63.91(d).  And,  the  approval  of  a 
Title  V  program  already  confers  the 
responsibility  to  implement  and  enforce 
all  requirements  applicable  to  sources 
subject  to  the  Title  V  program,  including 
section  112. 

In  addition  to  meeting  the  delegation 
criteria  implicit  in  Tide  V  program 
approval,  IDEQ  has  submitted 
docimients  to  demonstrate  it  satisfies  40 
CFR  63.91(d)  approval  requirements  for 
delegation  for  all  sources.  Because  IDEQ 
has  satisfied  these  requirements,  it  will 
only  need  to  reference  this 
demonstration  and  reaffirm  that  it 
continues  to  meet  these  criteria  if  it  asks 
for  delegation  of  new  and  updated 
standards,  or  requests  broader 
applicability  of  its  delegation  to  include 
non-TiUe  V  sovirces.  These  changes  can 
be  made  in  IDEQ's  delegation  status  by- 
way-of  a  streamlined  request  and 
approval  process,  described  below. 

b.  What  Is  the  History  of  This 
Delegation? 

On  September  15, 1995,  IDEQ 
requested  delegation  of  authority  to 
implement  and  enforce  specific 
NESHAP  regulations  that  IDEQ  had 
adopted  undianged  into  Idaho  law  as 
they  apply  to  major  sources.  On 
December  14, 1995,  IDEQ  also  requested 
approval  of  its  mechanism  for  receiving 
automatic  delegation  of  future  NESHAP 
standards,  as  promulgated. 

On  June  17, 1995,  EPA  proposed 
interim  approval  of  IDEQ's  request  for 
delegation  under  section  112(1)  of  the 
Act  and  requested  public  comment  on 
the  action.  EPA  also  proposed  approval 


of  a  mechanism  for  IDEQ  to  receive 
delegation  of  ftiture  NESHAPs.  (See  61 
FR  30570)  No  comments  were  received 
on  EPA's  proposed  action,  and  on 
December  6, 1996,  EPA  promulgated 
final  interim  approval  of  the  delegation. 
(See  61  FR  64622)  EPA  granted  interim 
rather  than  full  approval  because  it 
determined  that  IDEQ's  enforcement 
authorities  substantially,  but  not  fully, 
met  the  requirements  of  40  CFR  70.11. 

In  granting  Idaho  interim  approval  of 
its  NESHAPs  program  for  major  sources, 
EPA  delegated  authority  for 
implementing  and  enforcing  the 
following  NESHAPs  as  they  applied  to 
Tide  V  sources:  (1)  40  CFR  Part  61. 
subparts  A,  C,  D.  E,  F,  J,  L  through  P, 
V,  Y,  BB.  and  FF;  and  (2)  40  CFR  Part 
63,  subparts  A,  D,  L,  and  M.  EPA 
granted  interim  approval  of  a 
streamlined  mechanism  for  receiving 
future  delegation  of  NESHAPs  which 
were  adopted  unchanged  into  Idaho  law 
and  as  they  applied  to  Tide  V  soiuces. 

On  July  9,  1998,  May  25, 1999,  and 
March  15,  2001,  the  State  of  Idaho 
submitted  to  EPA  materials  addressing 
the  Part  70  enforcement  authority  issues 
which  had  previously  prevented  full 
approval  of  its  Tide  V  program  and 
NESHAP  delegation,  as  well  as  all  other 
issues  that  previously  precluded  full 
approval  of  Idaho's  "Title  V  program. 
These  submittals  requested  full 
approval  of  Idaho's  air  operating 
permits  program,  transmitted  the  State's 
revised  Title  V  statutes  and  rules,  and 
discussed  changes  made  to  the  State's 
operating  permits  program  since  interim 
approval  was  granted. 

Based  on  EPA's  review  of  the  Title  V 
program  revisions  submitted  by  the 
State  of  Idaho,  EPA  proposed  full 
approval  of  Idaho's  operating  permits 
program  on  August  13,  2001.  EPA 
determined  that  the  State  corrected  the 
deficiencies  and  requested  public 
comments  on  the  proposed  action.  (See 
66  FR  42490)  On  October  4,  2001.  EPA 
promulgated  final  approval  of  Idaho's 
Tide  V  program.  (See  66  FR  50574) 

On  June  18,  2001,  IDEQ  requested 
final  full  delegation  of  authority  for 
specific  NESHAPs  as  diey  apply  to  Title 
V  sources.  This  request  was  for 
delegation  of  Part  61  and«3  subparts  in 
effect  on  July  1,  2000  and  adopted 
unchanged  into  Idaho  rules  on  March 
30,  2001. 

c.  How  Has  IDEQ  Satisfied  the 
Requirements  for  NESHAP  Delegation? 

40  CFR  63.91  contains  requirements 
that  an  Agency  must  meet  for  NESHAP 
delegation.  If  this  request  is  for 
authority  to  implement  and  enforce  the 
standards  for  all  sources,  the  agency 
must  demonstrate  that  it  has  adequate 
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enforcement  authority,  legal  authority, 
resources,  and  schedule  for  expeditious 
compliance.  If  the  State  already  has  an 
approved  Title  V  program  and  the 
request  is  for  Title  V  sources  only,  it  is 
presimied  that  they  have  already  met 
the  requirements  needed  to  implement 
and  enforce  NESHAPs  for  these  sources. 

Idaho's  Title  V  approval  was 
promulgated  as  an  interim  approval  in 
1997  because  EPA  determined  that 
Idaho's  authorities  did  not  meet  all  of 
the  reqiurements  in  40  CFR  part  70.  Its 
request  for  NESHAP  delegation  also 
received  interim  approval  because  EPA 
determined  that  Idaho's  enforcement 
authorities  did  not  meet  all  of  the 
requirements  in  40  CFR  70.11,  as 
required  by  40  CFR  63.91(5)(6). 

In  the  Federal  Register  notice  that 
granted  interim  approval,  EPA  outlined 
several  changes  Idaho  needed  to  make 
before  it  could  receive  final  approval. 
The' three  changes  that  affected 
NESHAP  delegation  pertained  to 
maximum  criminal  penalties,  false 
statements  and  tampering,  and  the 
environmental  audit  statute.  {See  61  FR 
62622)  These  issues  were  all  adequately 
addressed  by  Idaho  in  their  subsequent 
Title  V  program  application,  which  was 
approved  by  EPA.  (See  66  FR  42490  and 
66  FR  50574) . 

IDEQ  has  shown  by  way  of  Title  V 
program  approval,  that  IDEQ  has 
adequate  statutes,  rules,  authority,  and 
program  capacity  to:  (1)  mdet  the 
requirements  of  Part  70.11  to  address 
violations;  (2)  request  information  from 
regulated  sources  regarding  compliance 
status;  and  (3)  inspect  soiux:es  and 
records  to  determine  compliance  status. 
These  reqiurements  of  Title  V  are  also 
requirements  for  section  112(1) 
delegation.  Also,  as  a  condition  of  its 
Title  V  program  approval,  EPA  has 
determined  that  IDEQ  has  the  ability  to 
implement  and  enforce  all  applicable 
requirements  for  sources  subject  to  the 
part  70  permit  program,  including 
section  112  requirements.  As  a  result, 
EPA  finds  that  IDEQ  meets  the 
requirements  for  NESHAP  delegation  for 
major  sources.  (See  40  CFR  63.91(d)(3)) 

With  regard  to  program  approval,  in 
addition  to  demonstrating  the 
enforcement  authorities  described 
above,  Idaho  met  the  following  criteria 
for  approval  listed  in  63.91(b): 

(1)  A  copy  of  state  statutes, 
regulations,  and  reqiurements  that  grant 
authority  to  implement  a  NESHAP 
program  upon  approval; 

(2)  a  demonstration  that  the  agency 
has  the  capacity  to  implement  a 
NESHAP  program,  supported  by  a 
description  of  their  program,  a 
description  of  the  implementing  agency 


(including  such  things  as  budget  and 
staffing); 

(3)  a  schedule  demonstrating 
expeditious  implementation  upon 
approval; 

(4)  a  plan  that  ensiues  expeditious 
compliance  by  all  sources  subject  to  the 
delegated  standards  upon  approval. 

All  of  these  requirements  were  met 
with  IDEQ's  submittal.  These 
documents  are  available  for  public 
review  and  inspection  at  the  address 
listed  above. 

II.  EPA  Action 

a.  What  Specific  Emission  Standards  Is 
EPA  Delegating  to  IDEQ? 

EPA  is  delegating  certain  part  61  and 
63  Subparts  to  IDEQ  based  on  its  ability 
to  carry  out  implementation  and 
enforcement  responsibilities  for  Title  V 
sources  subject  to  these  standards.  The 
following  subparts — also  summarized  in 
the  part  61  and  63  tables  at  the  end  of 
this  rule — are  delegated:  (1)  40  CFR  part 
61  Subparts  A,  C.  D,  E,  F,  J,  L,  M,  N.  O, 
P,  T.  V,  Y,  and  BB  in  effect  July  1,  2000; 
(2)  40  CFR  part  63  Subparts  A,  D,  F,  G. 
H,  I.  L,  M,  N,  O,  Q,  R,  S,  T,  U,  W,  X, 
Y,  AA,  BB,  CC,  DD,  HH,  EE,  GG,  H,  JJ, 
KK,  LL,  OO,  PP,  QQ,  RR,  TT.  UU.  W, 
WW,  YY,  CCC,  ODD,  EEE,  GGG,  HHH, 

III,  JJJ,  LLL,  MMM,  NNN,  OOO,  PPP, 
RRR,  TTT,  VW,  and  XXX  in  effect  July 
1, 2000. 

b.  What  Specific  Standards  Does  EPA 
Not  Delegate? 

EPA  does  not  delegate  all  the  40  CFR 
part  61  subparts  pertaining  to  radon  or 
radionuclides.  Typically,  EPA  delegates 
all  standards  adopted  (and  requested)  by 
an  air  agency  and  in  effect  as  of  a  certain 
date,  regardless  of  whether  or  not  there 
are  any  applicable  sources  within  that 
agency's  jurisdiction.  As  an  exception, 
EPA  is  not  delegating  several  40  CFR 
part  61  subparts  pertaining  to  radon  or 
radionuclides  which  include:  subparts 
B.  Q,  H,  I,  K,  R,  and  W.  EPA  has 
determined  that  there  are  either  no 
sources  in  Idaho  (and  that  no  new 
sources  are  likely  to  emerge),  or  if  there 
are  sources,  the  IDEQ  does  not  have 
sufficient  expertise  to  implement  these 
NESHAPs. 

Additionally,  EPA  is  not  delegating 
the  regulations  that  implement  CAA 
sections  112(g)  and  112(j),  codified  at  40 
CFR  part  63,  Subpart  B.  to  IDEQ.  EPA 
has  determined  that  Subpart  B  need  not 
be  delegated  under  the  section  112(1) 
approval  process.  When  promidgating 
the  regulations  implementing  CAA 
section  112(g),  EPA  stated  its  view  that 
"the  Act  directly  confers  on  the 
permitting  authority  the  obligation  to 
implement  section  112(g)  and  to  adopt 


a  program  which  conforms  to  the 
requirements  of  this  rule.  Therefore,  the 
permitting  authority  need  not  apply  for 
approval  imder  section  112(1)  in  order  to 
use  its  own  program  to  implement 
section  112(g)"  (See  61  FR  68397). 
Similarly,  when  promulgating  the 
regulations  implementing  section  112(j), 
EPA  stated  its  belief  that  "section  112(1) 
approvals  do  not  have  a  great  deal  of 
overlap  with  the  section  112(j) 
provision,  because  section  112(j)  is 
designed  to  use  the  Title  V  permit 
process  as  the  primary  vehicle  for 
establishing  requirements"  (See  59  FR 
»26447).  Therefore,  state  or  local  agencies 
implementing  the  requirements  under 
sections  112(g)  and  112(j)  of  the  Act  do 
not  need  approval  imder  section  112(l)i 

c.  What  General  Provisions  Authorities 
Are  Automatically  Granted  as  Part  of 
Idaho's  Title  V  Operating  Permits 
Program  Approval? 

Certain  General  Provisions  authorities 
are  automatically  granted  to  IDEQ  as 
part  of  its  part  70  operating  permits 
program  approval.  These  are  40  CFR 
63.6(i)(l),  "Extension  of  Compliance 
with  Emission  Standards,"  and  63.5(e) 
and  (f),  "Approval  and  Disapproval  of 
Construction  and  Reconstruction."  ^ 
Additionally,  for  40  CFR  63.6(i)(l), 
IDEQ  does  not  need  to  have  been 
delegated  a  particular  standard  or  have 
issued  a  part  70  operating  permit  for  a 
particular  source  to  grant  that  source  a 
compliance  extension.  However>  IDEQ 
must  have  authority  to  implement  and 
enforce  the  particular  standard  against 
the  source  in  order  to  grant  that  source 
a  compliance  extension. 

d.  What  General  Provisions  Authorities 
Is  EPA  Delegating  in  This  Action? 

In  a  memorandima  fit)m  John  Seitz, 
Office  of  Air  Quality  Planning  and 
Standards,  dated  July  10, 1998,  entitled, 
"Delegation  of  40  CFR  part  63  General 
Provisions  Authorities  to  State  and 
Local  Air  Pollution  Control  Agencies," 
EPA  clarified  which  of  the  authorities  in 
the  General  Provisions  may  and  may  not 
be  delegated  to  state  and  local  agencies 
under  40  CFR  part  63,  subpart  E.  Based 
on  this  memo,  EPA  is  delegating  to 
IDEQ  the  part  63,  subpart  A,  sections 
that  are  listed  below. 


2  Sections  112(i)(l)  and  (3)  state  that  "Extension 
of  Compliance  with  Emission  Standards"  and 
"Approval  and  Disapproval  of  Construction  and 
Reconstruction"  can  be  implemented  by  the 
"Administrator  (or  a  State  with  a  permit  program 
approved  under  Title  V)."  EPA  interprets  that  this 
authority  does  not  require  delegation  through 
Subpart  E  and,  instead,  is  automatically  granted  to 
States  as  part  of  its  Title  V  operating  permits 
program  approval  provided  the  State  has  authority 
to  implement  those  NESHAP  standards  in  the  Title 
V  permit. 
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Delegation  of  these  General  Provisions 
authorities  will  enable  IDEQ  to  carry  out 
the  EPA  Administrator's  responsibilities 
in  these  sections  of  subpart  A.  In 


delegating  these  authorities,  EPA  grants 
IDEQ  the  authority  to  make  decisions 
which  are  not  likely  to  be  nationally 
significant  or  alter  the  stringency  of  the 


underlying  standard.  The  intent  is  that 
these  agencies  will  make  decisions  on  a 
source-by-source  basis,  not  on  a  source 
category-wide  basis. 


Table  1.— Part  63,  Subpart  A,  General  Provisions  Authorities  Which  EPA  Delegates  to  IDEQ 


Section 

Authorities 

63.1  

63.6(e) ' '.... 

Applicability  Determinations 

Operation  and  Maintenance  Requirements— Responsit)ility  for  Determining  Compliance 

63.6(f) 

63.6(h)  [except  63.6(h)(9)]  

63  7(ci(2)(i)  and  (d) 

Compliance  with  Non-Opacity  Standards— Responsibility  for  Determining  Compliance 

(Compliance  with  Opacity  and  Visible  Emissions  Standards— Responsibility  tor  Determining  Compliance 

Approval  of  Site-Specific  Test  Plans 

63  7(eM2)(l)            

Approval  of  Minor  Altematives  to  Test  Methods 

63.7(e)(2)(ii)  and  (ft 

Approval  of  Intermediate  Altematives  to  Test  Methods 

63  7(e)(2)(lil) 

Approval  of  Shorter  Sampling  Times  and  Volumes  When  Necessitated  by  Process  Variables  or  Other  Fac- 

63.7(e)(2)(iv) and  (h)(2),  (3) 

tors 
Waiver  of  Performance  Testing 

63.8(c)(1)  and  (e)(1)  

Approval  of  Site-Specific  Performance  Evaluation  (monitoring)  Test  Plans 

63.8(f) 

Approval  of  Minor  Altematives  to  Monitoring 

63  8(f) 

Approval  of  Intermediate  Alternatives  to  Monitoring 

63.9  and  63.10  [except  63.10(f)]  .... 

Approval  of  Adjustments  to  Time  Periods  for  Submitting  Reports 

In  delegating  40  CFR  63.9  and  63.10, 
"Approval  of  Adjustments  to  Time  . 
Periods  for  Submitting  Reports,"  IDEQ 
has  the  authority  to  approve 
adjustments  to  die  timing  of  the  reports 
that  are  due,  but  do  not  have  the 
authority  to  alter  the  contents  of  the 
reports.  For  Title  V  sources,  semiannual 
and  annual  reports  are  required  by  part 
70  and  nothing  herein  will  change  that 
requirement. 

e.  What  General  Provisions  Authorities 
Are  Not  Delegated? 

In  general,  EPA  does  not  delegate  any 
authorities  that  require  implementation 
through  rulemaking  in  the  Federal 
Register,  or  where  Federal  overview  is 
the  only  way  to  ensiire  national 
consistency  in  the  application  of  the 
standards  or  requirements  of  CAA 
section  112.  The  types  of  authorities 
that  EPA  retains  are:  equivalency 
determinations,  approval  of  alternative 
test  methods,  decisions  where  federal 
oversight  is  needed  to  ensiue  national 
consistency,  and  any  decision  that 
requires  rulemaking  to  implement.  The 
authorities  listed  in  the  table  below 
(also  mentioned  in  the  footnotes  of  the 
parts  61  and  63  delegation  tables  at  the 
end  of  this  rule)  are  the  specific  General 
Provisions  authorities  that  caimot  be 
delegated  to  any  state  or  local  agency, 
which  EPA  therefore  retains  sole 
authority  to  implement.  ^ 


Table  2.— Part  61  and  63,  Subpart   m.  implications 
A,  General  Provisions  Authori- 
ties Which  EPA  Cannot  Dele- 
gate to  State  and  Local  Agen- 
cies. 


Section 

Authorities 

61  04(b) 

Waiver  of  Record- 

keeping 

61.12(d)(1)  

Approval  of  Alter- 

native Means  of 

Emission  Limitation 

61.13(h)(1)(ii)  

Approval  of  Major  Al- 

tematives to  Test 

Methods 

61.14(g)(1)(ii)  

Approval  of  Major  Al- 

ternatives to  Moni- 

toring 

61.16 

Availability  of  Infor- 

mation 

61.53(c)(4) 

List  of  Approved  De- 

sign, Maintenance, 

and  Housekeeping 

Practices  tor  Mer- 

cury Chlor-aiki 

Plants 

63.6(g) 

Approval  of  Alter- 

native Non-Opacity 

Emission  Stand- 

ards 

63.6(h)(9)  

Approval  of  Alter- 

native Opacity 

Standard 

63.7(e)(2)(ii)  and  (f) ... 

Approval  of  Major  Al- 

ternative to  Test 

Methods 

63  8(f) 

Approval  of  Major  Al- 

tematives to  Moni- 

toring 

"63  10(ft    

Waiver  of  Record- 

keeping— all 

3  For  authorities  in  40  CFR  parts  61  and  63  that 
are  not  addressed  in  this  rulemaking  and  not 
otherwise  identified  as  authorities  that  cannot  be 
delegated,  one  may  assume  that  they  are  delegated. 


a.  How  Will  This  Delegation  Affect  the 
Regulated  Community? 

Once  a  state  or  local  agency  has  been 
delegated  the  authority  to  implement 
and  enforce  a  NESHAP,  the  delegated 
agency  (in  this  case,  IDEQ)  becomes  the 
primary  point  of  contact  with  respect  to 
that  NESHAP.  As  a  result  of  today's 
action.  Title  V  sources  in  Idaho  shoidd 
direct  questions  and  compliance  issues 
to  IDEQ. 

For  those  authorities  that  are  NOT 
delegated — those  noted  in  Table  2  or 
any  section  of  40  CFR  61  and  63  that 
specifically  indicates  that  authority  may 
not  be  delegated — affected  Title  V 
sources  should  continue  to  work  with 
EPA  as  their  primary  contact  and  submit 
materials  directly  to  EPA  for 
Administrator  decision.  In  these  specific 
cases,  the  delegated  agency  should  be 
copied  on  all  submittals,  questions,  and 
requests. 

EPA  continues  to  have  primary 
responsibility  to  implement  and  enforce 
Federal  regulations  that  do  not  have 
current  state  or  local  agency  delegations. 
In  this  action,  Idaho  is  receiving 
delegation  for  NESHAPs  as  they  apply 
to  Title  V  sources  only.  Therefore,  EPA 
is  the  only  agency  that  can  implement 
and  enforce  NESHAPs  as  they  apply  to 
Idaho's  area  sources  (non-Title  V 
sources). 

b.  Where  Will  the  Regulated  Community 
Send  Notifications  and  Reports? 

Sources  subject  to  delegated 
NESHAPs  (specified  in  the  part  61  and 
part  63  tables  at  the  end  of  the  rule)  will 
now  send  required  notifications  and 
reports  to  IDEQ  for  their  action,  and 
send  copies  to  EPA.  Sources  should 
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continue  to  send  to  EPA — ^with  a  copy 
to  IDEQ— notifications,  reports,  and 
requests  required  by  authorities  not 
delegated  to  IDEQ  in  this  action. 

c.  How  Will  This  Delegation  Affect 
Indian  Country? 

This  delegation  to  IDEQ  to  implement 
and  enforce  NESHAPs  does  not  extend 
to  sources  or  activities  located  in  Indian 
country,  as  defined  in  18  U.S.C.  1151. 
"Indian  country"  is  defined  under  18 
U.S.C.  1151  as:  (1)  All  land  within  the 
limits  of  any  Indian  reservation  imder 
the  jurisdiction  of  the  United  States 
Government,  notwithstanding  the 
issuance  of  any  patent,  and  including 
rights-of-way  running  through  the 
reservation,  (2)  all  dependent  Indian 
communities  within  the  borders  of  the 
United  States,  whether  within  the 
original  or  subsequently  acquired 
territory  thereof,  and  whether  within  or 
without  the  limits  of  a  State,  and  (3)  all 
Indian  allotments,  the  Indian  titles  to 
which  have  not  been  extinguished, 
including  rights-of-way  running  through 
the  same.  Under  this  definition,  EPA 
treats  as  reservations  trust  lands  validly 
set  aside  for  the  use  of  a  Tribe  even  if 
the  trust  lands  have  not  been  formally 
designated  as  a  reservation.  Consistent 
with  previous  federal  program 
approvals  or  delegations,  EPA  will 
continue  to  implement  the  NESHAPs  in 
Indian  country  because  IDEQ  has  not 
adequately  demonstrated  its  authority 
over  sources  and  activities  located 
within  the  exterior  boimdaries  of  Indian 
reservations  and  other  areas  in  Indian 
country. 

d.  What  Will  Be  IDEQ's  Reporting 
Requirements  to  EPA? 

In  delegating  the  authority  to 
implement  and  enforce  these  rules,  EPA 
requires  that  IDEQ  submit  the  following 
to  EPA: 

(1)  IDEQ  must  input  all  minimum 
reportable  requirements  into  the  AIRS 
Facility  Subsystem  (AFS)  of  the 
Aerometric  Information  Retrieval' 
System  (AIRS)  for  both  point  and  area 
sources.  IDEQ  must  enter  the 
information  into  the  AIRS/AFS  system 
by  September  30  of  each  year; 

(2)  IDEQ  must  report  to  EPA  all 
reportable  requirements  for  MACTRAX 
semiannually  (MACTRAX  provides  the 
summary  data  for  each  implemented 
NESHAP  that  EPA  uses  to  evaluate  the 
Air  Toxics  Program); 

(3)  IDEQ  must  also  provide  any 
additional  compliance  related 
information  to  EPA  as  agreed  upon  in 
the  Compliance  Assurance  Agreement 
between  EPA  and  IDEQ; 

(4)  EDEQ  miist  submit  to  EPA  copies 
of  determinations  issued  pursuant  to 


delegated  General  Provisions 
authorities,  listed  in  Table  1  above; 

(5)  IDEQ  must  also  forward  to  EPA 
copies  of  any  notifications  received 
pursuant  to  40  CFR  63.6(h)(7)(ii) 
pertaining  to  the  use  of  a  continuous 
opacity  monitoring  system;  and 

(6)  IDEQ  must  submit  to  EPA's 
Emission  Measurement  Center  of  the 
Emissions  Monitoring  and  Analysis 
Division  copies  of  any  approved 
intermediate  changes  to  test  methods  or 
monitoring.  (For  definitions  of  major, 
intermediate,  and  minor  alternative  test 
methods  or  monitoring  methods,  see  the 
July  10, 1998,  memorandiun  from  John 
Seitz,  referenced  above).  These 
intermediate  test  methods  or  monitoring 
changes  should  be  sent  via  mail  or 
facsimile  to:  Chief,  Source 
Categorization  Group  A,  U.S.  EPA  (MD- 
19),  Research  Trian^e  Park,  NC  27711, 
Facsimile  telephone  niunber:  (919)  541- 
1039.  .      '  . 

e.  How  Will  IDEQ  Receive  Delegation  of 
Future  and  Revised  Standards? 

IDEQ  will  receive  delegation  of  future 
standards  by  the  following  process: 

(1)  IDEQ  will  send  a  letter  to  EPA 
requesting  delegation  for  future 
NESHAP  standards  adopted  by 
reference  into  Idaho  regulations; 

(2)  EPA  will  send  a  letter  of  response 
back  to  IDEQ  granting  this  delegation 
request  (or  explaining  why  EPA  cannot 
grant  the  request); 

(3)  IDEQ  does  not  need  to  send  a 
response  back  to  EPA; 

(4)  If  EPA  does  not  receive  a  negative 
response  fi'om  IDEQ  within  10  days  of 
EPA's  letter  to  IDEQ.  then  the  delegation 
will  be  final  10  days  after  the  date  of  the 
letter  from  EPA;  and 

(5)  Periodically,  EPA  will  publish  a 
notice  in  the  Federal  Register  informing 
the  public  of  the  updated  delegation. 

/.  How  Frequently  Should  IDEQ  Update 
Its  Delegation? 

IDEQ  should  update  its 
incorporations  by  reference  of  40  CFR 
parts  61  and  63  standards  and  request 
updated  delegation  annually,  as  current 
standards  are  revised  and  new  standards 
are  promulgated.  Preferably,  IDEQ 
should  adopt  federal  regulations 
effective  as  of  the  most  recent 
publication  date  of  40  CFR  parts  61  and 
63,  which  is  July  first  of  each  year. 

rv.  Summary 

EPA  approves  IDEQ's  request  for 
program  approval  and  delegation  of 
authority  to  implement  and  enforce 
specific  NESHAPs  as  they  apply  to 
major  sources  required  to  obtain  a  part 
70  operating  permit  in  Idaho.  Pursuant 
to  the  authority  of  section  112(1)  of  the 


Act,  this  approval  is  based  on  EPA's 
finding  that  Idaho  state  law,  regulations, 
and  resoiurces  meet  the  requirements  for 
program  approval  and  delegation  of 
authority  specified  in  40  CFR  63.91  and 
applicable  EPA  guidance. 

The  purpose  of  this  delegation  is  to 
acknowledge  IDEQ's  ability  to 
implement  a  NESHAP  program  and  to 
transfer  primary  implementation  and 
enforcement  responsibility  from  EPA  to 
IDEQ  for  major  sources.  Although  EPA 
will  look  to  IDEQ  as  the  lead  for 
implementing  delegated  NESHAPs  at 
major  soiut:es  in  Ideiho,  EPA  retains 
authority  under  Section  112(1)(7)  of  the 
Act  to  enforce  any  applicable  emission 
standard  or  requirement  for  major 
sources,  if  needed.  EPA  also  retains 
authority  to  implement  and  enforce 
these  standards  for  non-major  sources. 
With  program  approval,  IDEQ  may 
choose  to  request  newly  promulgated  or 
updated  standards  and  expand  its 
program  to  include  non-major  sources 
by  way  of  a  streamlined  process. 

Soinces  subject  to  delegated 
NESHAPs  (specified  in  the  part  61  and 
part  63  tables  at  the  end  of  the  rule)  will 
now  send  required  notifications  and 
reports  to  IDEQ  for  their  action,  and 
send  a  copy  to  EPA.  Sources  should 
continue  to  send  notifications,  reports, 
requests,  etc.  pursuant  to  Authorities 
not  delegated  to  Idaho  to  EPA  for  our 
action,  and  send  a  copy  to  IDEQ. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  docimient  that  will  serve  as  the 
proposal  to  grant  full  delegation  of 
NESHAP  standards  to  IDEQ  for  major 
sources  should  adverse  comments  be 
filed.  This  rule  will  be  effective  March 
25,  2002  without  further  notice  unless 
the  Agency  receives  adverse  comments 
by  February  22,  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Parties 
interested  in  commenting  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  the  public  is  advised  that  this 
rule  will  be  effective  on  March  25,  2002 
and  no  further  action  will  be  taken  on 
the  proposed  rule. 
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V.  Administrative  Requirements 

a.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
(0MB)  has  exempted  this  regulatory 
action  from  review  under  Executive 
Order  12866,  entitled  "Regulatory 
Planning  and  Review." 

This  rule  is  not  subject  to  Executive 
Order  13045,  entitled,  "Protection  of 
Children  from  Environmental  Health' 
Risks  and  Safety  Risks,"  because  it  is 
not  an  "economically  significant"  action 
vmder  Executive  Order  12866. 

b.  Executive  Order  13132 

Federalism  (64^  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612  (Federalism)  and  12875 
(Enhancing  the  Intergovernmental 
Partnership).  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  state  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
durect  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incxurred  by  state  and  local 
governments,  or  EPA  consults  with  state 
and  local  officials  early  in  the  process 
of  developing  the  proposed  regulation. 
EPA  also  may  not  issue  a  regulation  that 
has  federalism  implications  and  that 
preempts  state  law  imless  the  Agency 
consiilts  with  state  and  local  officials 
early  in  the  process  of  developing  the 
proposed  regulation. 

This  nile  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132,  because  it 
merely  approves  a  state  program  and 
rules  implementing  a  Federal  standard, 
and  does  not  alter  the  relationship  or 
the  distribution  of  power  and 
responsibilities  established  in  the  CAA. 
Thus.  Executive  Order  13132  does  not 
apply  to  this  rule. 


Although  Section  6  of  the  Executive 
Order  does  not  apply  to  this  rule,  EPA 
did  consult  with  representatives  of  state 
government  in  developing  this  rule,  and 
this  rule  is  in  response  to  the  State's 
delegation  request. 

c.  Executive  Order  13084 

Under  Executive  Order  13084,  EPA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
tmiquely  affects  the  commimities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  conunimities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciured  by  the  tribal 
govermnents.  If  the  mandate  is 
unfunded,  EPA  must  provide  to  the 
Office  of  Management  and  Budget,  in  a 
separately  identified  section  of  the 
preamble  to  the  rule,  a  description  of 
the  extent  of  EPA's  prior  consultation 
with  representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition,  Executive  Order 
13084  requires  EPA  to  develop  an 
effective  process  permitting  elected  and 
other  representatives  of  Indian  tribal 
governments  "to  provide  meaningful 
and  timely  input  in  the  development  of 
regulatory  policies  on  matters  that 
significantly  or  uniquely  affect  their 
communities." 

This  rule  does  not  significantly  or 
uniquely  affect  the  commimities  of 
Indian  tribal  governments.  This  action 
does  not  involve  or  impose  any 
requirements  that  affect  Indian  Tribes. 
Accordingly,  the  requirements  of 
section  3(bJ  of  Executive  Order  13084 
do  not  apply  to  this  rule. 

d.  Regulatory  Flexibility  Act 

Under  the  Regulatory  Flexibility  Act 
(RFA),  5  U.S.C.  600  et  seq.,  EPA  must 
prepare  a  regulatory  flexibility  analysis 
assessing  the  impact  of  any  rule  on 
small  entities.  5  U.S.C.  603  and  604. 
Alternatively,  EPA  may  certify  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small  government 
entities  with  jiuisdiction  over 
populations  of  less  than  50,000. 

Delegation  of  authority  to  implement 
and  enforce  imchanged  federal 
standards  under  section  112(1)  of  the 
CAA  does  not  create  any  new 
requirements  but  simply  transfers 
primary  implementation  authorities  to 
the  state  (or  local)  agency.  Therefore, 
because  this  action  does  not  impose  any 
new  requirements,  I  certify  that  it  does 


not  have  a  significant  impact  on  any 
small  entities  affected. 

e.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22. 1995,  EPA  must     ' 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
million  or  more.  Under  Section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  imiquely 
impacted  by  the  rule. 

EPA  has  determined  that  the 
delegation  action  promulgated  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  annual  costs  of  $100 
million  or  more  to  either  state,  local,  or 
tribal  governments  in  the  aggregate,  or 
to  the  private  sector.  This  Federal  action 
approves  pre-existing  requirements 
under  state  or  local  law,  and  imposes  no 
new  Federal  requirements.  Accordingly, 
no  additional  costs  to  state,  local,  or 
tribal  governments,  or  to  the  private 
sector,  result  from  this  action. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

g.  Petitions  for  Judicial  Review 

Under  Section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  March  25,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
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extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effiectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements  (see  Section 
307(b)(2)). 

List  of  Subjects 

40  CFR  Part  61 

Environmental  protection,  Air 
pollution  control.  Arsenic,  Asbestos, 
Benzene,  Berylliiun,  Hazardous 
substances.  Mercury,  Reporting  and 
recordkeeping  requirements.  Vinyl 
chloride.  I 


40  CFR  Part  63 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Hazardous 
substances,  hitergovemmental  relations, 
Reporting  and  recordkeeping 
requirements. 

Dated:  December  13.  2001. 
L.  John  lani, 

Regional  Administrator,  Region  10. 

Title  40,  chapter  I,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


PART  61-4AMENDED] 

1.  The  authority  citation  for  Part  61 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7412.  7413, 
7414,  7416.  7601  and  7602. 

Subpart  A— General  Provisions 

2.  Section  61.04  is  amended  by 
revising  the  table  in  paragraph  (c)(10)  to 
read  as  follows: 

§61.04    Address. 

***** 

(c)  *  *  * 
(10)  *  *  * 


Delegation  Status  for  Part  61  Standards— Region  10 
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Oregon 
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LRAP 
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A« 
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OAPC 
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X 

X 
X 
X 

X 

X 

X 
X 
X 

X 

X 
X 
X 
X 
X 

X 

X 

X 
X 

X 

C.  Beryllium  i. 

E.Mercury  I 

F  Vinyl  CWoride '. 

X 

X 

X 

X 

X 

H.  Emissions  of  Radionuclides  other  than  Radon  from 
Oept  of  Energy  facHities 

1.  Radwnudides  from  Federal  Facilities  other  than  Nu- 
clear Regulatofy  Commission  Licensees  and  not 
covered  by  Subpart  H ; 

"x 

X 

K.  Radnnudides  from  Elemental  PhospfxHus  Plants  .. 

""x 

M  Asbestos                         .     .„ 

X' 

X 

N.  Arsenic  from  Glass  Plants  





X 

O  Arsenic  from  Primarv  Coooer  Smelters           

X 

X 

Q.  Radon  from  Dept  of  Energy  facilities 

R.  Radon  from  Ptxjsphogypsum  Stacks  

T.  Radon  from  Disposal  of  Uranium  Mifl  Tailings 

V  Equipment  Leaks                                 

X 

X 

X 

W.  Radon  from  Operating  Mill  Tailings  

Y  Benzene  from  Benzene  Storaoe  Vessels  

X 

X 

X 

X 

■•  »lMln  Dipartrrwnl  of  Enwionmenla)  Consarvatton  (1/18/97) 

NelK  Alaska  lacaived  rtakigminci  tor  |61.145  and  §61.154  of  Subpart  M  (Asbestos),  akmg  vnth  other  sections  and  appendices  which  are  referenced  'm  $61,145,  as  §61.145  applies  to 
sources  required  (o  obtain  an  operating  permit  under  Alaska's  regulatkms.  Alaska  has  not  received  delegatxx)  lor  Subpart  M  for  sources  not  required  to  obtain  an  operating  pemiH  under 
/Uaslta's  reouleHons. 

*kliho  DepwtmerM  of  Envtiwwnenlal  Quality  (7/1/00) 

Nelr  OategMicn  of  meae  Part  61  subparts  appiaa  only  to  those  sources  in  klaho  required  to  obtain  an  operating  permit  under  Title  V  o(  the  Clean  Air  Act 

'Oregon  Department  cH  En»ironBier«al  OuaSty 

'Lane  ftegtanal  Air  Polulton  Aulhcrily 

'WMWngm  DepwitnerH  of  Ecotogy  (7/iAX>) 

Note:  DaCgirtion  of  Part  63  Subpart  M  applies  onty  to  sources  required  to  obtain  an  operating  pemiit  under  Title  V  of  the  Clean  Air  Act  inckidkig  Hanhad.  (Purauant  to  ROW  70.105.240, 


only  Ecotogy  can  entoroe  leyulaliijiM  at  Hanford) 
•Benton  Clean  Air /"  ""     " 


'  Auttnrily  (7/1/00) 

Nela:  naleaiillnn  of  Part  63  Subpart  M  applies  only  to  sources  required  to  obtain  an  operating  permit  under  Title  V  of  the  Clean  Air  Act.  eackidtog  HantonL 

'Northweet  Air  PoMton  Authority  (7/1/99) 

•Otympic  Air  Polutton  Canbol  Aulhorih  (July  1,  2000) 

NeMc  nelaijnliiin  of  Part  63  Subpart  M  applies  only  to  sources  required  to  obtain  an  operating  permit  under  Tifle  V  of  tfie  Clean  Air  Act 
.    'Pugel  Sound  Clean  Air  Agency  (7/1/99) 

'OSpokane  County  Air  Polhilton  Control  Authority  (7/1/00) 

"  Southwest  Air  PoMton  Conttol  Aultwity  (8/1/96) 

"YMma  Regkinal  CIbmi  /Ur  Autwrlly  (7/1/00) 

'^AuVnrilfes  which  we  not  aelegatod  inckjde:  $§61.04<b);  61. 12(d)(1):  61.13<h)(1)(ii)  tor  approval  of  major  alternatives  to  test  methods:  §61.14<g)(1KiO  for  approval  c<  major  altematives  to 
monitoiing.  §61.16;  §61.53(cM4);  any  sections  in  ttie  subparts  pertaining  to  approval  of  alternative  standards  (i.e.,  altemative  means  of  emission  tmitattons),  or  approval  of  rrtajor  altamaSves 
to  Mel  methods  or  monitoring;  and  al  authorities  identified  in  me  subparts  (i.e.,  under  "Delegation  of  /Kulhority")  that  cannot  be  delegaled.  For  definittons  of  minor,  intermediate,  and  mt^or  al- 
tematives to  test  methods  and  moniiDring,  see  memorandum  from  John  Seitz.  Office  of  /Mr  Quality  Planning  and  Standards,  dated  July  10,  1998,  entitled,  "Oelegatton  of  40  CFR  Part  63 
General  Piuviamns  Autfiontjes  to  Stale  and  L,ocal  Air  Pollution  CurMrul  Agencies." 


Note  to  paragraph  (c)(lD):  Dates  in 
parenthesis  indicate  the  efiiective  date  of 
the  federal  rules  that  have  been  adopted 
by  and  delegated  to  the  state  or  local  air 
pollution  control  agency.  Therefore,  any 
amendments  made  to  these  delegated 
rules  after  this  efiiective  date  are  not 
delegated  to  the  agency. 


PART  63-{AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7412,  7413. 
7414.  7416,  7601  and  7602. 


Subpart  E— Approval  of  Stats 
Programs  and  Psisgation  of  Fsdsrai 
Authorftiss 

2.  Section  63.99  is  amended  by 
adding  paragraph  (a)(12)  to  read  as 
follows: 
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§63.99    Delegated  federal  auttKMltiM. 

*  .     *        *        *        * 

(a)  *  *  ' 

(12)  Idaho. 

(i)  The  following  table  lists  the 
specific  part  63  subparts  that  have  been 
delegated  unchanged  to  the  Idaho 
Department  of  Environmental  Quality. 
The  (X)  symbol  indicates  that  all  or  part 
of  the  subpart  is  delegated,  subject  to 
the  conditions  and  limits  in  EPA's 
action: 

Delegation  Status  of  Part  63 
NESHAPS— STATE  OF  Idaho  ^ 


Subpart 

A.  General  Provisions 

D.  Early  Reductions 

F.  HON-SOCMI 

G.  HON-Process  Vents 

H.  HON-Equipment  Leaks 

I.  HON-Negotiated  Leaks 

L  Coke  Oven  Batteries 

M. -Perchloroettiylene  Dry  Cleaning  ... 

N.  Chromium  Electroplating  

O.  Ethylene  Oxide  Sterilizers  

0.  Industrial  Process  Cooling  ToWfers 

R.  Gasoline  Distribution 

S.  Pulp  and  Paper 

T.  Halogenated  Solvent  Cleaning  

U.  Polymers  and  Resins  I  

W.  Polymers  and  Resins  II— Epoxy  ... 

X.  Secondary  Lead  Smelting 

Y.  Marine  Tank  Vessel  Loading 

AA.  Phosphoric  Add  Manufacturing 

Plants 

BB.  Phosphate  Fertilizers  Productkm 

Plants  

CC.  Petroleum  Refineries 

DD.  Off-Site  Waste  and  Recovery  

EE.  Magnetic  Tape  Manufacturing 

GG.  Aerospace  Manufacturing  &  Re- 

worit 

HH.  Oil  and  Natural  Gas  Production 

Facilities  

II.  Shipbuikling  and  Ship  Repair 

JJ.    Wood    Furniture    Manufacturing 

Operatkms 

KK.  Printing  and  Put>lishing  Industry  .. 

LL.  Primary  Aluminum 

OO.  Tanks— Level  1  

PP.  Containers 

QQ.  Surface  Impoundments 

RR.  Individual  Drain  Systems  

SS.  Closed  Vent  Systems,  Control 
Devices,  Recovery  Devices  and 
Routing  to  a  Fuel  Gas  System  or 
Process  

TT.  Equipment  Leaks— Control  Level 

1  

UU.  Equipment  Leaks— Control  Level 

2  

W.  Oil-Water  Separators  and  Or- 

gank:-Water  Separators 

WW.  Storage  Vessels  (Tanks)— Con- 
trol Level  2  

YY.  Source  Categories:  Generic 
MACT 

CCC.  Steel  Ptakling— HCI  Process 
Facilities  and  Hydrochtoric  Ackl  Re- 
generatkm  Plants 

DDD.  Mineral  Wool  Production  


IDEQ 


X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 


X 
X 

X 
X 
X 
X 
X 
X 
X 


X 
X 
X 
X 
X 


X 
X 


Delegation  Status 
NESHAPS— State 
Continued 


OF 

OF 


Part   63 
Idaho  ^— 


Sut)part 


EEE.  Hazanjous  Waste  Combustors 

GGG.  Pharmaceuticals  Production  .... 

HHH.  Natural  Gas  Transmission  and 
Storage  Facilities 

III.  Rexible  Polyurethane  Foam  Pro- 
duction   

JJJ.  Polymers  and  Resins  IV  

LLL.  Portland  Cement  Manufacturing 

MMM.  Pesticide  Active  Ingredient 
Production  

NNN.  Wool  Fiberglass  Manufacturing 

OOO.  Manufacture  of  Amino  Phenolic 
Resins  ....' 

PPP.  Polyether  Polyols  Production  .... 

RRR.  Secondary  Aluminum  Produc- 
tion   

TTT.  Primary  Lead  Smelting  

VW.  Publicly  Owned  Treatment 
Wort« 

XXX.  Fenroalloys  Production: 
Ferromanganese  & 
Silkximanganese 


IDEQ 


X 
X 


X 
X 

X 

X 
X 

X 
X 

X 
X 


^  Delegation  is  for  major  sources  only  and 
subject  to  all  federal  law,  regulations,  policy 
and  guidance. 

(ii)  [Reserved] 


(PR  Doc.  02-1119  Filed  1^22-02;  8:45  am) 

BILUNG  CpOE  6S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-301209;  FRL-^SIS-T] 

BIN  207(V-AB78 

Mepiquat;  Pesticide  Tolerance 

AGENCY:  Environmental  Protection 


mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoiu  objections 
and  hearing  requests  must  identify 
docket  control  munber  OPP-301209  in 
the  subject  line  on  the  first  page  of  yoin 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Dennis  McNeilly,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 
number:  (703)  308-6742;  e-mail  address: 
mcneilIy.denni>@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiuer,  or  pesticide 
manufacttirer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes  a 
tolerance  for  residues  of  mepiquat  (N,N- 
dimethylpipehdinium)  in  or  on 
cottonseeid  at  2.0  parts  per  million 
(ppm);  cotton,  gin  byproducts  at  6.0 
ppm;  and  meat  byproducts  of  catde, 
goat,  hog,  horse  and  sheep  at  0.1  ppm. 
BASF  Corporation  requested  these 
tolerances  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act,  as  amended  by 
the  Food  Quality  Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
January  23,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  control  number  OPP-301209, 
must  be  received  by  EPA  on  or  before 
March  25,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111      - 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pestickle  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Lhcument  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  fit)m 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
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"Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updateid  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.h  tml, 
a  beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-301209.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  dociunents 
that  are  referenced  in  those  dociunents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  dining  an 
applicable  comment  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  November 
15,  2001  (66  FR  57446)  (FRL-6809-6), 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170)  announcing  the  filing  of 
a  pesticide  petition  (PP)  for  tolerance  by 
BASF  Corporation,  P.O.  Box  13528, 
Research  Triangle  Park,  NC  27709-3528. 
This  notice  included  a  summary  of  the 
petition  prepared  by  BASF  Corporation, 
the  registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.384  be  amended  by  establishing  a 
tolerance  for  residues  of  the  plant 
growth  regulator  mepiquat,  N,N- 
dimethylpiperidinium  chloride  and 
NJ>l-dimethylpiperidiniiun  pentaborate, 
in  or  on  cottonseed  at  2.0  ppm;  cotton, 
gin  bjrproducts  at  6.0  ppm;  and  meat 
byproducts  of  cattle,  goat,  hog,  horse, 
and  sheep  at  0.1  ppm. 


The  Agency  is  making  the  following 
minor  changes  to  the  tolerance  action 
proposed  in  the  petition: 

1.  The  title  for  the  tolerance 

(§  180.384)  will  be  revised  to  mepiquat 
(N,N-dimethylpiperidiniiun)  to  reflect 
the  fact  that  the  tolerance  covers  both 
the  "chloride  salt"  (mepiquat  chloride) 
and  "pentaborate  salt"  (mepiquat 
pentaborate)  forms  of  mepiquat. 

2.  Paragraph  (a)  is  divided  into  two 
paragraphs  with  paragraph  (a)(1) 
reflecting  the  "generic  "  tolerance  for 
residues  of  either  the  "chloride  salt,"  or 
"pentaborate  salt,"  or  both  (e.g.,  cotton); 
while  paragraph  (a)(2)  reflects  those 
tolerances  established  only  for  the 
"chloride  salt  "  form  of  mepiquat,  i.e., 
mepiquat  chloride.  It  is  possible  that  in 
the  future  the  Agency  may  propose 
combining  these  two  paragraphs; 
however,  mepiquat  pentaborate  is 
currently  only  proposed  for  registration 
on  cotton.  The  only  new  commodity  in 
this  dociunent  for  both  mepiquat 
chloride  and  mepiquat  pentaborate  is 
cotton  gin  byproducts.  The  Mepiquat 
Chloride  RED  (March  1997)  required 
residue  data  for  this  commodity,  it  has 
now  been  reviewed  and  the  Agency  has 
determined  that  a  separate  tolerance  is 
required  for  this  commodity.  This 
resulted  because  of  a  revision  to  the 
Pesticide  Assessment  Guideline 
(Subdivision  O,  Residue  Chemistry,  9/ 
95)  which  recognized  cotton  gin 
byproducts  as  a  raw  agricultural 
commodity  of  cotton.  

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  aU 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  bom  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 


assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26. 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

A  human  health  risk  assessment  was 
previously  conducted  for  mepiquat 
chloride  foliar  use  on  cotton  and  was 
published  in  the  Mepiquat  Chloride 
RED,  March  1997.  In  fact,  tolerances 
have  been  estabUshed  for  mepiquat 
chloride  in/on  cottonseed  at  2.0  ppm 
and  animal  commodities  at  0.1  ppm.  In 
addition,  the  Agency  recently  published 
a  risk  assessment  (65  FR  1790,  January 
12,  2000)  (FRL-6485-4)  for  mepiquat 
chloride  use  on  grapes  and  raisins 
which  included  the  previously 
registered  use  on  cotton.  The  January 
12, 2000,  risk  assessment  reflects  the 
most  current  risk  assessment  available 
for  mepiquat  and  will  be  referred  to 
throu^out  this  dociunent.  A  revised 
risk  and  exposure  analysis  for  use  of 
mepiquat  pentaborate,  a  "pentaborate 
salt"  of  mepiquat  being  registered  for 
foliar  use  on  cotton,  was  not  conducted 
because  exposure  to  mepiquat  chloride 
from  use  on  cotton  was  evaluated  in  the 
Agency's  January  12,  2000,  risk 
assessment.  The  registrant  was  required 
to  submit  a  complete  battery  of  acute 
toxicity  studies,  product  chemistry  data 
and  a  dissociation  study  to  verify  that 
mepiquat  pentaborate  application 
would  be  toxicologically  equivalent  to 
mepiquat  chloride  application  and  that 
the  impurities  would  remain  essentially 
equivalent  or  improved  (more  protective 
of  human/ecological  health)  over 
current  mepiquat  chloride  products. 
The  company  maintains,  and  the 
Agency  has  verified  that  both 
compounds,  the  "chloride  salt"  version 
mepiquat  chloride  and  the  "pentaborate 
salt"  version  mepiquat  pentaborate, 
disassociate  in  water  in  the  same 
maimer  and  result  in  the  same  exposure, 
both  qualitatively  and  quantitatively. 
Use  rates  and  other  label  restrictions, 
related  to  food  residue  levels  and 
tolerance  issues,  will  be  the  same  as  for 
current  mepiquat  chloride  products. 
Review  of  the  product  chemistry  data 
confirmed  that  no  new  toxicologically 
sigmficant  impurities  would  be 
involved.  Consistent  with  section 
408(b)(2)(D),  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action.  EPA  has  sufficient  data  to  assess 
the  hazards  of  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
tolerance  for  residues  of  mepiquat  on 
cottonseed  at  2.0  ppm;  cotton,  gin 
byproducts  at  6.0  ppm;  and  meat 
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byproducts  of  cattle,  goat,  hog,  horse, 
and  sheep  at  0.1  ppm.  EPA's  assessment 
of  exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

The  Agency  has  determined  that 
mepiquat  pentaborate  and  mepiquat 
chloride  are  not  significantly  different 
as  to  impurities  and/or  toxicologically 
significant  moieties.  The  registrant  has 
submitted  a  battery  of  acute  toxicity 
studies  for  mepiquat  pentaborate  which 
demonstrate  that  the  acute  toxicity  is 
not  significantly  different  from  that  of 
mepiquat  chloride.  The  registrant  has 
also  submitted  a  dissociation  study  that 
demonstrates  that  mepiquat  pentaborate 
dissociates  in  water  in  an  identical 
physical  maimer  to  mepiquat  chloride. 
It  is  the  Agency's  general  policy  that 
toxicology  data  for  one  "salt"  support 
other  mineral  salts  and  that  no 
additional  toxicological  data  would  be 
required  for  those  entities.  Mepiquat 
chloride  is  already  registered  for  use  on 
cotton  and  tolerances  are  established  in 
40  CFR  180.384  for  residues  of  mepiquat 
chloride  in/on  cottonseed.  In  addition, 
tolerances  for  mepiquat  chloride  already 
exist  for  the  fat,  meat,  and  meat 
byproducts  of  cattle,  goats,  hogs,  horses, 
and  sheep  (each  at  0.1  ppm).  The  acute 
toxicity  data  for  technical  grade 
mepiquat  pentaborate  indicate  toxicity 
category  III  for  acute  oral  toxicity,  acute 
dermal,  acute  inhalation,  and  primary 
eye  irritation.  The  primary  dermal 
irritation  for  mepiquat  pentaborate  is 
category  IV,  and  mepiquat  pentaborate 
is  not  a  skin  sensitizer. 

B.  Toxicological  Endpoints 

The  Agency  has  determined  that 
mepiquat  pentaborate  and  mepiquat 
chloride  are  not  significantly  different 
as  to  impurities  and/or  toxicological 
significant  moieties.  Therefore,  the 
toxicological  endpoints  published  for 
mepiquat  chloride  on  January  12,  2000 
(65  FR  1790),  pertain  to  this  revision  to 
40  CFR  180.384.  This  revision  to  40  CFR 
180.384  simply  adds  tolerances  for  the 
pentaborate  "^t"  of  mepiquat  to  the 
existing  tolerances  for  the  chloride 
"salt"  version  of  mepiquat. 

The  Acute  Population  Adjusted  Dose 
(aPAD)  is  0.6  milligrams/kilograms/day 
(mg/kg/day)  based  on  a  1-year  dog 
feeding  study  with  a  90-day  dog  feeding 
study  supporting  the  1-year  dog  study. 
The  no  observed  adverse  effect  level 
(NOAEL)  was  58.4  mg/kg/day  with  an 
Uncertainty  Factor  of  100  and  the  FQPA 
safety  factor  reduced  to  IX.  The  Chronic 
Population  Adjusted  Dose  (cPAD)  is  0.6 
mg/kg/day  based  on  the  1-year  dog 
feeding  study  with  a  supporting  90-day 
dog  feeding  study.  The  NOAEL  was  58.4 


mg/kg/day  with  an  Uncertainty  Factor 
of  100  and  the  FQPA  safety  factor 
reduced  to  IX.  Mepiquat  chloride  is 
classified  as  "not  likely"  to  be  a  human 
carcinogen. 

C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.384)  for  the 
residues  of  mepiquat,  in  or  on  a  variety 
of  raw  agricultural  commodities. 
Tolerances  are  established  for 
cottonseed  and  for  the  fat,  meat,  and 
meat  byproducts  of  cattle,  goats,  hogs, 
horses,  and  sheep  at  0.1  ppm.  A  risk 
assessment  was  conducted  by  EPA  and 
published  for  mepiquat  chloride  on 
January  12,  2000,  that  discusses  use  on 
cotton  as  well  as  all  other  registered 
uses  of  mepiquat  chloride.  Dietary 
exposure  from  the  use  of  mepiquat 
pentaborate  on  cotton  will  be 
qualitatively  and  quantitatively  the 
same  as  for  the  existing  use  of  mepiquat 
chloride  on  cotton.  The  Agency  has  a 
disassociation  study  that  confirms  the 
qualitative  equivalence  and  the  same 
use  rates  and  other  restrictions  will 
ensure  equivalent  quantitative  exposine. 
The  company  expects  that  the 
pentaborate  salt  formulation  of 
mepiquat,  mepiquat  pentaborate,  will 
replace  a  significant  amount  of 
mepiquat  chloride  use  on  cotton. 

i.  Acute  exposure.  The  acute  dietary 
food  exposines  (95'^  percentile)  occupy 
only  1.5%  of  the  aPAD  for  the  most 
highly  exposed  subgroup  (children  1-6 
years).  This  is  based  on  a  Tier  1 
analysis,  assuming  tolerance  level 
residues  and  100%  crop  treated.  Percent 
crop  treated  and/or  anticipated  residues 
were  not  used  in  the  January  12,  2000, 
analysis. 

ii.  Chronic  exposure.  The  chronic 
dietary  food  exposures  occupy  only 
0.3%  of  the  cPAD  for  the  most  highly 
exposed  subgroup  (children  1-6  years). 
TUs  is  based  on  a  Tier  1  analysis, 
assuming  tolerance  level  residues  and 
100%  crop  treated.  Percent  crop  treated 
and/or  anticipated  residues  were  or 
were  not  used  in  the  January  12,  2000, 
analysis. 

iii.  Cancer.  Mepiquat  chloride  was 
classified  as  "not  a  likely  human 
carcinogen."  Therefore,  a  cancer  risk 
assessment  was  not  conducted  for  this 
risk  analysis;  nor,  was  one  conducted 
for  the  January  12,  2000,  risk  analysis 
that  discussed  the  use  on  cotton  as  well 
as  all  other  mepiquat  uses. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  published  a  risk 
assessment  for  mepiquat  chloride  on 
January  12,  2000,  that  discusses  use  on 
cotton  as  well  as  all  other  registered 
uses  of  mepiquat  chloride.  In  that 


analysis  risk  estimates  for  exposure  to 
mepiquat  chloride  were  below  the 
Agency's  level  of  concern.  The  Agency 
has  reviewed  a  dissociation  study  for 
mepiquat  pentaborate  that  demonstrates 
that  mepiquat  pentaborate  dissociates  in 
an  identical  physical  manner  to 
mepiquat  chloride  in  water.  Therefore, 
the  analysis  performed  for  mepiquat 
chloride  or  the  "chloride  salt,"  also 
pertains  to  this  mepiquat  "pentaborate 
salt"  use  because  the  use  rate,  maximum 
seasonal  use  rate  and  other  pertinent 
use  factors  remain  the  same  as  for 
mepiquat  chloride  or  the  "chloride 
salt." 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
[e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  eind  tick  control  on  pets).  Mepiquat 
chloride  and/or  mepiquat  pentaborate 
are  not  registered  for  use  on  any  sites 
that  would  result  in  residential 
exposure. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. . 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
mepiquat  pentaborate  and/or  mepiquat 
chloride  have  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
mepiquat  does  not  appear  to  produce  a 
toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  mepiquat  has  a  common 
mechanism  of  toxicity  with  other 
substances.  For  information  regarding 
EPA's  efforts  to  determine  which 
chemicals  have  a  common  mechanism 
of  toxicity  and  to  evaluate  the 
cumulative  effects  of  such  chemicals, 
see  the  final  rule  for  Bifenthrin  Pesticide 
Tolerances  (62  FR  62961,  November  26, 
1997). 

D.  Safety  Factor  for  Infants  and 
Children 

In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
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and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

The  Agency  has  determined  that  the 
FQPA  safety  factor  for  mepiquat  is  IX. 
See  the  Agency's  risk  assessment  for 
mepiquat  chloride  dated  January  12, 
2000.  for  details.  The  facts  are  that 
mepiquat  pentaborate  is  another  "salt" 
of  mepiquat  and  that  mepiquat 
pentaborate  disassociates  to  mepiquat 
and  therefore  the  basic  toxicology  data 
base  for  mepiquat  chloride  pertains  to 
mepiquat  pentaborate. 

E.  AggregQte  Risks  and  Determination  of 
Safety  \ 

1.  Acute  risk.  The  Agency  concludes 
that  residues  of  mepiquat  in  food  and 
drinking  water  will  not  exceed  the 
Agency's  level  of  concern  (100%  of  the 
aPAD).  For  details  see  the  Agency  risk 
assessment  published  on  January  12. 
2000. 

2.  Chronic  risk.  The  Agency 
concludes  that  residues  of  mepiquat  in 
food  and  drinking  water  will  not  exceed 
the  Agency's  level  of  concern  (100%  of 
the  cPAD).  For  details  see  the  Agency's 
risk  assessment  published  on  January 
12,  2000. 

3.  Short-term  risk.  Short-term 
aggregate  exposiue  takes  into  accoimt 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  backgroimd  exposiu«  level). 
Mepiquat  chloride  and  mepiquat 
pentaborate  are  not  registered  for  use  on 
any  sites  that  would  result  in  residential 
exposure.  Therefore,  the  aggregate  risk 
is  the  sum  of  the  risk  from  food  and 
water,  which  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Mepiquat  chloride  and 
mepiquat  pentaborate  are  not  registered 
for  use  on  any  sites  that  would  result  in 
residential  exposure.  Therefore,  the 
aggregate  risk  is  the  siun  of  the  risk  from 
food  and  water,  which  does  not  exceed 
the  Agency's  level  of  concern. 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Mepiquat  chloride  is 
classified  as  a  "not  likely"  human 
carcinogen  and  thus  not  expected  to 
pose  a  cancer  risk  to  hiunans. 


6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  mepiquat 
residues. 

IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  frwm:  Calvin  Furlow,  PRRIB, 
mSD  (7502C),  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

There  are  no  CODEX,  Canadian,  or 
Mexican  tolerances  established  for 
mepiquat  on  cotton.  Thus,  there  are  no 
international  harmonization  issues  for 
these  tolerances. 

C.  Conditions 

The  Agency  is  requiring  as  conditions 
for  registration  the  following: 

1.  Side-by-side  residue  field  trials 
conducted  with  water  as  the  diluent  in 
all  cotton  growing  areas  of  the  United 
States  (minimum  of  three). 

2.  Developmental  neurotoxicity  study 
for  mepiquat  pentaborate. 

V.  Conclusion 

Therefore,  the  tolerance  expression  in 
40  CFR  108.384(a)(1)  is  revised  to  reflect 
residues  of  mepiquat,  in  or  on 
cottonseed;  cotton  gin  by-products;  and 
meat  byproducts  of  cattle,  goat,  hog, 
horse,  and  sheep  at  2.0,  6.0,  and  0.1 
ppm,  respectively. 

VI.  Ob|ections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regiUations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regidations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  imtil  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regiilation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 


old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-301209  in  the  subject  line 
on  the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  March  25,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR    . 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall.  401  M  St.,  SW., 
Washington.  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
niunber  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs.  P.O.  Box 
360277M.  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
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additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460, 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu'  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resoiut:es 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  yoiu  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-301209,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW..  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket€^pa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and*any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  yoiu 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  v«ll  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
luifunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitied  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  {5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure"meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regiUatory  policies  that 


have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations,  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
die  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal  ' 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175.   ' 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
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rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  4,  2002. 
Richard  P.  Keigwin,  Jr., 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-[AMENDED] 

1.  The  authority  citation  for  part  180 
cojitinues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.384  is  revised  to  read 
as  follows: 


§180.384    M«piquat(N, 
dimsltiyipipsridinium): 


M,M-     I 
i;totoraneM 


for 


(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  plant 
growth  regulator  mepiquat  (N,N- 
dimethylpiperidiniiun)  in  or  on  the 
following  commodities: 


Commodity 

Parts  per  million 

CatOe,  mbyp 

0.1 

Cotton,  gin  by-products 

6.0 

Cottonseed 

2.0 

Goats,  mbyp 

0.1 

Hogs,  mby|3 

0.1 

Hixses,  mbyp 

0.1 

Sheep,  mbyp 

0.1 

(2)  Tolerances  are  established  for 
residues  of  the  plant  growth  regulator 
mepiquat  chloride  (NJ^I- 
dimethylpiperidinium  chloride)  in  or  on 
the  following  commodities: 


Commodity                Parts  per  million 

Cattle,  fat 

0.1 

Cattle,  meat 

0.1 

Goat,  fat 

0.1 

Goat,  meat 

0.1 

Grapes 

1.0 

Hogs,  fat  ■ 

0.1 

Hogs,  meat    - 

0.1 

Horses,  fat 

0.1 

Horses,  meat    > 

0.1 

Raisins 

5.0 

Sfieep,  fat 

0.1 

Sheep,  meat 

0.1 

(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  [Reserved] 


(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

(FR  Doc.  02-1618  Filed  1-22-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  54 

(CO  Docket  No.  96-45;  DA  01-2928] 

Federal-State  Joint  Board  on  Universal 
Service 

AGENCY:  Federal  Ckmrnumications 

Commission. 

ACTION:  Final  rule;  petition  for 

reconsideration. 

summary:  In  this  document,  the 
Commission  updates  line  coimt  input 
values  for  the  high-cost  universal 
service  support  mechanism  for  non- 
rural  carriers  for  purposes  of  calculating 
and  targeting  support  amoimts  for  the 
year  2002.  Specifically,  the  Commission 
shall  use  updated  line  count  data  in  the 
universal  service  cost  model  to  estimate 
non-rural  carriers'  forward-looking 
economic  costs  of  providing  the  services 
supported  by  the  federal  high-cost 
mechanism.  The  Conunission  further 
updates  the  company-specific  data  used 
in  the  model  to  calculate  investment  in 
general  support  facilities  and  switching 
costs. 

DATES:  Effective  February  22.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Katie  King  or  Thomas  Buckley, 
Attorneys,  Common  Carrier  Bureau, 
Accovmting  Policy  Division,  (202)  41ft- 
7400. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Order 
and  Order  on  Reconsideration  in  CC 
Docket  No.  96—45  released  on  December 
18,  2001.  The  full  text  of  this  document 
is  available  for  public  inspection  during 
regular  business  ho\iis  in  the  FCC 
Reference  Center,  Room  CY-A257,  445 
Twelfth  Street,  SW.,  Washington,  DC 
20554. 

L  Order 

1.  2000  Line  Counts.  Consistent  with 
.  the  framework  adopted  in  the  Twentieth 
Reconsideration  Order,  66  FR  26513, 
May  8,  2000.  and  the  2001  Line  Counts 
Update  Order,  65  FR  81759,  December 
27,  2000,  the  Commission  concludes  the 
cost  model  should  use  year-end  2000 
line  counts  filed  July  31,  2001,  as  input 
values  for  purposes  of  estimating 
average  forward-lpoking  costs  and 
determining  support  for  the  year  2002. 
The  Commission  also  concludes  that 
line  counts  should  be  allocated  to  the 


classes  of  service  used  in  the  model 
based  on  the  line  count  data  filed 
pursuant  to  the  1999  Data  Request.  The 
Commission  further  concludes  that 
special  access  line  counts  should  be 
allocated  on  the  basis  of  the  1999  Data 
Request  data  and  trued-up  to  2000  43- 
08  ARMIS  special  line  counts.  In 
addition,  the  Commission  will  adjust 
support  amounts  every  quarter  to  reflect 
the  lines  reported  by  carriers,  according 
to  the  methodology  set  forth  in  the 
Twentieth  Reconsideration  Order,  66  FR 
26513,  May  8,  2000.  The  Commission 
also  stated  that  it  plans  to  initiate  a 
proceeding  to  study  how  often  line 
coimts  and  other  input  values  should  be 
updated. 

2.  Further,  consistent  with  its  action 
in  the  2001  Line  Counts  Update  Order, 
65  FR  81759,  December  27.  2000,  and 
because  an  updated  customer  location 
and  road  data  set  remains  imavailable  at 
this  time,  the  Commission  will  not 
update  customer  location  and  road  data 
at  this  time.  Although  the  Commission 
recognizes  that  a  new  source  of  year 
2000  Census  data  may  be  useful  in 
creating  an  updated  customer  location 
and  road  data  set  in  the  future,  such 
information  is  not  in  a  usable  data  set 
format  for  ptuposes  of  determining 
support  for  2002.  The  Commission, 
therefore,  defers  the  issue  of  using  these 
data  in  the  model  imtil  the  Commission 
initiates  a  comprehensive  proceeding  to 
study  revisions  and  changes  to  the 
model  inputs  and  model  platform.  In 
the  meantime,  all  new  lines  should  be 
treated  as  if  they  were  located  at 
existing  locations  in  the  model. 

3.  Class  of  Service  Allocations.  The 
Commission  finds  that  using  the 
methodology  employed  in  the  2001  Line 
Counts  Update  Order,  65  FR  81759, 
December  27,  2000,  which  used  year- 
end  wire  center  line  count  data  filed 
pursuant  to  the  1999  Data  Request, 
remains  a  reasonable  method  for 
allocating  line  counts  to  the  classes  of 
service  used  in  the  model.  The 
Commission  believes  this  methodology 
is  a  preferable  approach  because  it 
remains  a  reasonably  accurate  process 
for  disaggregating  line  counts  without 
imposing  burdensome  reporting 
requirements  on  carriers.  For  purposes 
of  2002  support,  the  Commission 
therefore  shall  allocate  line  counts  to 
the  classes  of  service  used  in  the  model 
by  dividing  the  year-end  2000  lines 
reported  by  non-rural  carriers  into 
business  Ihies,  residential  lines, 
payphone  lines,  and  single  line  business 
lines  for  each  wire  center  in  the  same 
proportion  as  the  lines  filed  piu-suant  to 
the  1999  Data  Request  (year-end  1998 
lines). 
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4.  The  Commission  also  finds  that 
estimating  special  line  growth  for 
purposes  of  calculating  2002  support 
can  be  accurately  determined  by 
dividing  the  2000  ARMIS  special  access 
lines  among  wire  centers  in  the  same 
proportion  as  the  special  lines  from  the 
1999  Data  Request.  The  Commission 
finds  that  this  methodology  continues  to 
be  a  reasonable  approach  to  estimating 
special  line  growth  for  calculating 
support  for  2002. 

.5.  Matching  Wire  Centers.  The 
Commission  will  use  the  same 
methodology  employed  in  the  2001  Line 
Counts  Update  Order,  65  FR  61759. 
December  27,  2000,  to  match  wire 
centers  reported  by  carriers  in  their 
quarterly  line  count  filings  with  wire 
centers  foimd  in  the  1999  Data  Request 
and  in  the  model's  customer  location 
data. 

6.  General  Support  Facilities.  In 
addition  to  line  counts,  the  model  uses 

"other  types  of  data  that  are  updated 
annually  under  ciurent  Conunission 
rules  and  procedures.  Among  other 
things,  the  model  uses  company-specific 
ARMIS  data  to  calculate  investment  in 
general  support  facilities  (GSF).  GSF 
investment  includes  buildings,  motor 
vehicles,  and  general  purpose 
computers.  A  portion  of  GSF  investment 
must  be  added  to  the  model's  estimate 
of  outside  plant,  switching,  and 
transport  investment  to  adequately 
reflect  the  cost  providing  the  supported 
services.  The  Commission  finds  that 
updating  the  tables  used  in  the  model 
with  2000  ARMIS  data  used  to  compute 
GSF  investment  will  improve  the 
model's  cost  estimates  by  taking  into 
account  the  current  costs  of  GSF 
investment  associated  with  supported 
services. 

7.  Switching.  The  model  also  uses 
company-specific  data  in  determining 
switching  costs.  A  wire  center's  switch 

.  directs  both  interstate  and  intrastate 
traffic.  Universal  service  support, 
however,  is  only  provided  ror  the 
portion  of  the  switch  used  to  direct 
intrastate  traffic.  Therefore,  to  determine 
the  amoimt  of  a  wire  center's  switch 
that  is  eligible  for  support,  the  model 
needs  to  determine  the  percentage  of  the 
switch  used  to  direct  intrastate  service, 
liie  model  currently  uses  1998  ARMIS 
Dial  Equipment  Minutes  (DEM)  data  to 
determine  the  overall  switch  usage. 
Then,  because  the  ARMIS  DEM  data  do 
not  distinguish  between  local  and 
intrastate  toll  usage,  the  model  uses 
1997  traffic  parameter  data  filed  with 
the  National  Exchange  Carrier 
Association  (NECA)  which,  in  addition 
to  identifying  intrastate  and  interstate 
switch  usage,  identifies  the  local  DEM 
to  compute  the  portion  of  non-interstate 


local  usage.  Therefore,  the  model 
currently  uses  data  sources  from 
different  years  to  determine  the  portion 
of  the  switch  used  to  direct  intrastate 
traffic.  The  Commission  further 
concludes  that  it  should  update  the 
tables  in  the  model  with  the  most  recent 
traffic  parameters  available  from  NECA 
to  determine  the  percentage  of  the 
switch  allocated  to  supported  services 
and  the  switch  port  requirement  for 
interoffice  transport.  The  Commission 
finds  that  using  only  NECA  data  for 
switch  allocation,  which  are  only  one 
year  behind  the  ARMIS  data  but  contain 
all  the  data  necessary  to  serve  as  the 
sole  source  for  switch  apportionment  is 
a  preferable  alternative  than  using  two 
different  sources  of  data.  Fiuther,  the 
Commission  will  continue  to  use 
ARMIS  traffic  parameter  data  for 
estimating  signaling  costs. 

8.  Model  Platform.  The  Commission 
defers,  imtil  a  later  date,  the  question  of 
whether  and  when  to  transition  to  the 
Delphi  version  of  the  forward-looking 
cost  model.  The  Delphi  version  posted 
on  the  Commission's  web  site  contained 
certain  modifications,  in  addition  to 
translation  to  the  Delphi  computer 
language.  Commenters  have  noted  that 
some  of  the  cost  estimates  generated  by 
this  modffied  version  of  the  cost  model 
of  the  cost  model  significantly  differ 
with  the  results  from  the  previous  year's 
Turbo-Pascal  version.  This  may  warrant 
further  investigation  of  whether  the  total 
amount  of  universal  service  support  can 
vary  substantially  with  small  changes  in 
inputs  due  to  technical  corrections  to 
the  model.  In  addition,  niunerous 
conunenters  have  recommended  use  of 
the  cost  model  in  Visual  Basic  computer 
language  in  lieu  of  the  Delphi  version. 
They  contend  that  Visual  Basic  is  a 
preferable  computer,  language  because  it 
is:  (1)  More  widely  used  than  Delphi; 
and  (2)  part  of  the  cost  model  already 
uses  Visual  Basic  and  therefore, 
transition  here  would  make  the  cost 
model  more  tinifbrm.  In  order  to  permit 
an  opportimity  for  further  consideration 
and  analysis  of  these  issues,  the 
Conunission  will  tise  a  Turbo-Pascal 
version  of  the  model,  at  present,  to 
calculate  support  for  non-rural  carriers 
for  calculating  2002  cost  estimates.  The ' 
Commission  anticipates  that  a  niunber 
of  technical  corrections  will  iiltimately 
be  made  to  the  cost  model.  Upon  further 
examination  of  proposed  modifications, 
the  Commission  may  revise  its 
caladations  of  support  for  futiue 
quarters  in  2002. 

n.  Order  on  Reconsideration 

9.  The  Commission  denies  Sprint 
Corporation's  (Sprint)  petition  for 
reconsideration  of  the  2001  Line  Counts 


Update  Order,  65  FR  81759,  December 
27.  2000.  Specifically,  after  review  of 
the  argiunents  presented  on 
reconsideration,  the  Commission 
concludes  that  Sprint  has  not  provided 
any  new  information  or  arguments  that 
requires  it  to  alter  its  decision  to  update 
line  counts  without  updating  customer 
location  data  for  piuposes  of  calculating 
support  for  2001.  As  the  Commission 
explained  in  the  2001  Line  Counts 
Update  Order,  updated  line  count  data 
were  available  for  the  model's  inputs, 
but  updated  customer  location  data 
were  not.  Consequently,  the 
Commission  concluded  that,  on  balance, 
it  was  better  to  update  the  model  with 
available  line  count  data  at  that  time 
than  wait  until  a  customer  location  data 
set  could  be  obtained. 

10.  Relying  on  that  same  analysis  and 
reasoning,  the  Commission  has  decided 
to  use  updated  line  count  data  in  the 
universal  service  cost  model  for 
purposes  of  calculating  support  for  non- 
rural  carriers  for  2002  without  updating 
customer  location  data.  Again,  because 
an  updated  customer  location  and  road 
data  set  remains  unavailable  for  use  at 
this  time,  the  Commission  finds  that,  on 
balance,  it  is  best  not  to  delay  updating 
line  counts.  In  addition,  the 
Commission  has  noted  that  it  intends  to 
initiate,  at  a  later  date,  a  proceeding  to 
study  proposed  revisions  and  changes  to 
the  model  inputs  and  model  platform. 

VI.  Order  Qauaes 

.11.  It  is  ordered  pursuant  to  the 
authority  contained  in  sections  1—4, 
201-205,  214,  218-220,  254,  303(r),  403. 
and  410  of  the  Communications  Act  of 
1934.  as  amended,  47  U.S.C.  151-154, 
201-205,  214,  218-220,  254.  303(r),  403. 
and  410.  and  section  1.108  of  the 
Commission's  rules,  47  CFR  0.91(f),  this 
Order  is  adopted.  Specifically,  the 
Commission  updates  line  count  input 
values  for  the  high-cost  universal 
service  support  mechanism  for  non- 
nual  carriers  for  purposes  of  calculating 
and  targeting  support  amounts  for  the 
year  2002.  Therefore,  the  Commission 
shall  use  updated  line  coimt  data  in  the 
imiversal  service  cost  model  to  estimate 
non-rural  carriers'  forward-looking 
economic  costs  of  providing  the  services 
supported  by  the  federal  high-cost 
mechanism.  In  addition,  non-rural 
support  amounts  will  continue  to  be 
adjusted  each  quarter  to  account  for  line 
growth  based  on  the  wire  center  line 
count  data  reported  quarterly  by  non- 
rural  carriers.  The  Commission  further 
updates  the  company-specific  data  used 
in  the  model  to  cialciilate  investment  in 
general  support  fecilities  and  switching 
costs. 
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12.  It  is  further  ordered  that,  pursuant 
to  sections  4,  201-205,  218-220,  303(r), 
and  405  of  the  Communications  Act  of 
1934,  as  amended,  47  U.S.C.  154.  201- 
205,  218-220,  303(r).  and  405  of  the 
Communications  Act  of  1934,  as 
amended,  and  sections  1.106  and  1.429 
of  the  Commission's  rules,  47  CFR 
1.106, 1.429,  that  the  petition  for 
reconsideration  filed  January  26,  2001, 
by  Sprint  Corporation  is  denied. 

Federal  Communications  Commission. 

William  F.  Galon. 

Deputy  Secretary. 

[FR  Doc.  02-1567  Filed  1-22-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
FMi  and  Wildlife  Servica 
50  CFR  Part  17 


RM  1018-AF68 


Endangered  and  Threatened  Wildlife 
and  Planta;  Endangered  Status  for 
Carw  lutaa  (Golden  Sedge) 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

SUMMARY:  We.  the  Fish  and  Wildlife 
Service  (Service),  determine  endangered 
status  for  Carex  lutea  (golden  sedge) 
under  the  authority  of  the  Endangered 
Species  Act  of  1973,  as  amended  (Act). 
This  rare  plant  is  presently  known  from 
only  eight  populations  (one  population 
is  made  up  of  two  subpopulations)  in 
Pender  and  Onslow  Coiuities,  North 
Carolina.  Carex  lutea  is  endangered 
throughout  its  range  because  of  habitat 
alteration;  conversion  of  its  limited 
habitat  for  residential,  commercial,  or 
industrial  development;  mining; 
drainage  activities  associated  with 
silviculture  and  agriculture;  and 
suppression  of  fire.  In  addition, 
herbicide  use,  particularly  along  utility 
or  road  rights-of-way,  may  also  be  a 
threat.  This  action  extends  the 
protection  of  the  Act  to  C.  lutea. 
DATES:  This  rule  is  effective  February 
22.  2002. 

ADDRESSES:  The  complete  file  for  this 
rule  is  available  for  inspection,  by 
appointment,  diiring  normal  business 
hours  at  U.S.  Fish  and  Wildlife  Service, 
160  Zillicoa  Street.  Asheville,  North 
Carolina  28801. 

FOR  FURTHER  MF0RMAT10N  CONTACT:  Mr. 
Allen  Ratzlaff  at  the  above  address  (828/ 
258-3939.  extension  229). 
SUPPLEMENTARY  INFORMATION: 


Background 

Carex  lutea  (LeBlond)  is  a  perennial 
member  of  the  sedge  family 
(Cyperaceae)  known  only  from  North 
Carolina.  Fertile  culms  (stems)  may 
reach  one  meter  (39  inches  (in))  or  more 
in  height.  The  yellowish  green  leaves 
are  grasslike,  with  those  of  the  culm 
mostly  basal  and  up  to  28  centimeters 
(cm)  (11  in)  long,  while  those  of  the 
vegetative  shoots  reach  a  length  of  65 
cm  (26  in).  Fertile  culms  produce  two  to 
four  flowering  spikes  (miiltiple 
flowering  structure  with  flowers 
attached  to  the  stem),  with  the  terminal 
(end)  spike  being  male  and  the  one  to 
three  (usually  two)  lateral  spikes  being 
female.  Lateral  spikes  are  subtended  by 
leaflike  bracts  (a  much-reduced  leaf). 
The  male  spike  is  about  2  to  4  cm  (0.8 
to  1.6  in)  long,  1.5  to  2.5  millimeters 
(mm)  (0.06  to  0.12  in)  wide,  with  a 
pedimcle  (stalk)  about  1  to  6  cm  (0.4  to 

2.4  in)  long.  Female  spikes  are  round  to 
elliptic,  about  1  to  1.5  cm  (0.4  to  0.6  in) 
long  and  1  cm  (0.4  in)  wide.  The  upper 
female  spike  is  sessile  (not  stalked; 
sitting),  while  lower  female  spikes,  if 
present,  have  peduncles  tjrpically  0.5  to 

4.5  cm  (0.2  to  1.8  in)  long.  When  two 
to  three  female  spikes  are  present,  each 
is  separated  from  the  next,  along  the 
culm,  by  4.5  to  18  cm  (1.8  to  7.1  in).  The 
inflated  perigynia  (sac  that  encloses  the 
ovary)  are  bright  yellow  at  flowering 
and  about  4  to  5  mm  (0.16  to  0.20  in) 
long;  the  perigynia  beaks  (point)  are  out- 
curved  and  spreading,  with  the 
lowermost  in  a  spike  strongly  reflexed 
(turned  downward).  Carex  lutea  is  most 
readily  identified  from  mid-April  to 
mid-June  during  flowering  and  fruiting. 
It  is  distinguished  from  oUier  Cprex 
species  that  occur  in  the  same  habitat  by 
its  bright  yellow  color  (particularly  the 
pistillate  (female)  spikes),  by  its  height 
and  slendemess,  and  especially  by  the 
out-ciuved  beaks  of  the  crowded 
perigynia,  the  lowermost  of  which  are 
reflexed  (LeBlond  et  al.  1994). 

LeBlond  et  al.  described  Carex  lutea 
in  1994  from  specimens  collected  in 
1992  in  Pender  Coimty.  North  Carolina. 
It  is  the  only  member  of  the  Carex 
section  Ceratocystis  foimd  in  the 
southeastern  United  States. 

Carex  lutea  grows  in  sandy  soils 
overlying  coquina  limestone  deposits, 
where  the  soU  pH  is  unusually  high  for 
this  region,  typically  betveen  5.5  and 
7.2  (Glover  1994).  Soils  supporting  the 
species  are  very  wet  to  periodically 
shaUowly  inimdated.  The  species 
prefers  the  ecotone  (narrow  transition 
zone  between  two  diverse  ecological 
commiuiities)  between  the  pine  savanna 
and  adjacent  wet  hardwood  or 
hardwood/conifer  forest  (LeBlond  1996; 


Schafale  and  Weakley  1990).  Most 
plants  occur  in  the  partially  shaded 
savanna/swamp  where  occasional  to 
frequent  fires  favor  an  herbaceous 
ground  layer  and  suppress  shrub 
dominance.  Other  species  with  which 
this  sedge  grows  include  tulip  poplar 
[Liriodendron  tulipifera),  pond  cypress 
[Taxodium  ascendens),  red  maple  [Acer 
rubrum  var.  trilobum),  wax  myrtle 
{Myrica  cerifera  var.  cerifera),  colic  root 
[Aletris  farinosa),  and  several  species  of 
beakrush  {Rhynchospora  spp.).  At  most 
sites.  C.  lutea  shares  its  habitat  with 
Cooley's  meadowrue  (Tbalictrum 
cooleyi),  federally  listed  as  endangered, 
and  with  Thome's  beakrush 
{Rhynchospora  thomei).  a  species  of 
management  concern.  All  known 
populations  are  in  the  northeast  Cape 
Fear  River  watershed  in  Pender  and 
Onslow  Counties.  North  Carolina.  As 
stated  by  LeBlond  (1996); 

•  *  *  localities  where  Carex  lutea  have 
been  found  are  ecologically  highly  unusual 
*  *  *  The  combination  of  fairly  open 
conditions  underlain  by  a  calcareoiis 
substrate  is  very  rare  on  the  Atlantic  coastal 
plain.  Many  rare  plant  species  are  associated 
with  these  localities,  and  several  have  very 
restricted  distributions,  either  being  endemic 
to  a  small  area  or  with  a  few  highly  scattered 
occurrences.  The  affinities  of  these  taxa  are 
variable,  but  include  connections  to  the 
calcareous  savannas  of  the  Gulf  Coast  States; 
alkaline  marshes  of  the  Atlantic  tidewater; 
calcareous  glades,  barrens,  and  prairies  of  the 
Appalachian  region  and  the  ridge  and  valley 
province  of  Georgia  and  Alabama;  and 
pinelands  of  the  Carolinas  and  southern  New 
Jersey. 

These  rare  savaimas,  underlain  by 
calcareous  deposits,  support  unusual 
assemblages  of  plants,  including  several 
species  Imown  from  less  than  a  dozen 
sites  worldwide  (Schafale  1994). 
LeBlond  (1996)  diaracterizes  these 
habitats  as  "a  small  archipelago  of 
phytogeographic  islands"  that  form  a 
refrige  for  these  rare  and  unique  species. 
Despite  extensive  searches  of  the  Gulf 
Coast  in  northern  Florida  and  southern 
Alabama,  and  Atlantic  Coast  sites  in 
South  Carolina,  Georgia,  and  Florida.,  no 
other  populations  of  Carex  lutea  were 
found  outside  the  North  Carolina  coastal 
plain.  The  species  appears  to  be  a  very 
rare  endemic,  narrowly  restricted  to  an 
area  within  a  3.2  kilometer  (2-mile) 
radius  of  the  Onslow/Pender  Coimty 
line  in  southeastern  North  Carolina 
(LeBlond  1996).  It  is  listed  as 
endangered  by  the  State  of  North 
Carolina  (Amoroso  and  Weakley  1995; 
M.  Boyer.  North  Carolina  Department  of 
Agriciilture.  personal  communication, 
1998). 
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Previous  Federal  Activities 

Federal  Government  actions  on  this 
species  have  only  recently  begun 
because  the  species  was  unknown  to 
science  before  1991  and  its  official 
description  was  not  published  imtil 
1994.  In  1995,  we  funded  a  survey  to 
determine  the  status  of  Carex  lutea 
throughout  its  known  and  potential 
range;  we  accepted  the  final  report  on 
this  survey  in  1997.  A  1998  status  report 
confirmed  the  species'  precarious  status 
(LeBlond  1998).  We  elevated  C.  lutea  to 
candidate  status  (species  for  which  we 
have  sufficient  information  on  status 
and  threats  to  propose  the  taxon  for 
listing  as  endangered  or  threatened)  on 
October  16, 1998.  On  August  16, 1999, 
we  proposed  the  species  for  listing  as 
endangered  (64  FR  44470). 

Our'final  rule  would  have  been  due 
on  August  16,  2000.  However,  we  were 
forced  to  cease  our  work  on  the  rule 
because  compliance  with  outstanding 
court  orders,  judicially  approved 
setdement  agreements,  and  litigation 
related  activities  required  all  remaining 
fiscal  year  2000  funds  and  exhausted 
the  entire  fiscal  year  2001  budget  that 
Congress  appropriated  for  completing 
listings  and  critical  habitat  designations 
pursuant  to  section  4  of  the  Act.  The 
Director  of  the  Service  issued  a  memo 
on  November  17.  2000.  directing  all 
Regions  to  immediately  halt  listing 
actions  not  under  court  order  or 
settlement  agreement. 

The  Service  and  several  conservation 
organizations  have  reached  an 
agreement  that  will  enable  us  to 
complete  work  on  evaluations  of 
numerous  species  proposed  for  listing 
under  the  Act.  This  final  rule  is  made 
in  accordance  with  a  judicially 
approved  setUement  agreement,  which 
requires  us  to  submit  for  publication  in 
the  Federal  Register  a  final  listing 
determination  for  the  golden  sedge  on  or 
before  January  26.  2002. 

Peer  Review 

In  conformance  with  our  policy  on 
peer  review,  published  on  July  1. 1994 
(59  FR  34270).  we  provided  copies  of 
the  proposed  rule  to  five  independent 
specialists  in  order  to  solicit  comments 
on  the  scientific  or  commercial  data  and 
assumptions  relating  to  the  supportive 
biological  and  ecological  information  for 
Carex  lutea.  The  purpose  of  such  review 
is  to  ensure  that  the  listing  decision  is 
based  on  the  best  scientific  and 
commercial  information  available,  as 
well  as  to  ensure  that  reviews  by 
appropriate  experts  and  specialists  are 
included  into  the  review  process  of 
rulemakings.  Although  solicited,  none 


of  the  five  reviewers  provided 
comments  on  the  proposed  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  August  16, 1999,  proposed  rule 
and  associated  notifications,  we 
requested  all  interested  parties  to 
submit  factual  reports  or  information 
that  might  contribute  to  the 
development  of  a  final  rule.  We 
contacted  appropriate  State  agencies, 
county  governments,  Federal  agencies, 
scientific  organizations,  and  other 
interested  parties  and  requested  them  to 
comment.  We  published  a  newspaper 
notice  inviting  public  comment  in  the 
Wilmington  Journal  (North  Carolina)  on 
August  26, 1999. 

We  received  one  comment,  from  the 
North  Carolina  Department  of 
Environment  and  Natural  Resources, 
that  expressed  support  for  listing,  and 
conciured  with  our  conclusion  in  the 
proposed  rule  that  designation  of 
critical  habitat  would  not  be  beneficial 
for  golden  sedge  because  of  the  plant's 
extreme  rarity. 

Summary  of  Factors  Affecting  the 
Species 

After  a  thorough  review  and 
consideration  of  all  information 
available,  we  have  determined  that 
Carex  lutea  should  be  classified  as  an 
endangered  species.  We  followed 
procedures  found  in  section  4  of  the  Act 
and  the  accompanying  regulations  (50 
CFR  part  424).  A  species  may  be 
determined  to  be  an  endangered  or 
threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1)  of  the  Act.  These  factors  and 
their  application  to  C.  lutea  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Seven  of  the  eight  known  populations  of 
Carex  lutea  are  on  privately  owned  land 
and  are  threatened  with  the  destruction 
or  adverse  modification  of  their  habitat 
from  residential,  commercial,  or 
industrial  development;  clay  miUing; 
drainage  activities  associated  with 
silvicultiue  and  agricultiue;  and 
suppression  of  fire.  The  eighth 
population,  on  land  now  owned  by  the 
North  Carolina  Depaitoient  of 
Transportation  (NCDOT),  was  severely 
distuiWi  in  the  1980s  by  clearcutting, 
ditching,  and  draining  prior  to  NCDOT 
ownership.  This  site  has  been 
purchased  by  the  NCDOT  as  a 
mitigation  site  and  is  uurently  under 
study  for  the  restoration  of  natural 
commiuiities  and  protection  and 
enhancement  of  rare  species 
populations.  At  least  some  of  the 


original  C.  lutea  plants  survived  the 
previous  damage  to  the  site,  and  the 
remaining  population  appears  stable. 
As  described  in  the  "Backgroimd" 
section,  the  habitat  upon  which  this 
species  depends  is  extremely  rare.  Most 
of  the  remaining  populations  are  very 
small,  with  five  of  the  eight  occupying 
a  combined  total  area  of  less  than  58 
square  meters  (624  square  feet).  Three  of 
the  sites  have  populations  composed  of 
fewer  than  50  individuals.  Although 
little  is  known  about  natural  population 
fluctuations  in  this  species,  severe 
population  declines  (exceeding  83 
percent)  were  noted  between  1992  and 
1996  at  three  of  the  eight  remaining 
sites.  The  exact  causes  for  these  losses 
are  unknown.  One  population  is  on  a 
roadside,  and  all  of  one  population  and 
part  of  another  are  on  power  line  rights- 
of-way,  where  they  are  exceptionally 
vulnerable  to  destruction  from  highway 
expansion  or  improvement  or  herbicide 
application.  All  the  known  sites  have 
been  damaged  to  some  degree  in  the 
past  by  ditdiing  and  drainage,  mining, 
logging,  bulldozing,  right-of-way 
maintenance,  or  road  building.  Because 
the  species  was  only  recently 
discovered,  knowing  exactly  what  its 
historic  distribution  and  population 
numbers  might  have  been  is  not 
possible.  However,  LeBlond  (1996) 
states:  "It  is  probable  that  drainage 
ditches  (that  lower  the  water  table  over 
a  large  area)  have  reduced,  perhaps 
greatly,  the  amount  of  suitable  habitat 
available  for  Carex  lutea  and  other  rare 
species  at  these  sites." 

B.  Overutihzation  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  There  is  no  known 
commercial  trade  in  Carex  lutea  at  this 
time.  However,  because  of  its  small  and 
easily  accessible  populations,  it  is 
vulnerable  to  taking  and  vandalism  that 
could  result  from  increased  publicity. 
Most  populations  are  too  small  to 
support  even  the  limited  collection  of 
plants  for  scientific  or  other  purposes. 

C.  Disease  or  predation.  Disease  and 
predation  are  not  known  to  be  factors 
affecting  the  continued  existence  of  the 
species  at  this  time. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  Carex  lutea  is 
listed  by  the  State  of  North  Carolina  as 
endangered.  As  such,  it  is  afforded  legal 
protection  within  the  State  by  North 
Carolina  General  Statutes,  §§  106- 
202.12  to  106-202.19  (Cum.  Supp. 
1985),  which  provide  for  protection 
from  intrastate  trade  (without  a  permit) 
and  for  the  monitoring  and  management 
of  State-listed  species  and  prohibit  the 
taking  of  plants  without  a  permit  and 
written  permission  from  the  landowner. 
However,  State  prohibitions  against 
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taking  are  difficult  to  enforce  and  do  not 
cover  adverse  alterations  of  habitats, 
such  as  disruption  of  drainage  patterns 
and  water  tables  or  exclusion  of  fire. 
Two  of  the  sites  are  somewhat  protected 
by  registry  agreements  between  the 
landowner  and  the  North  (Carolina 
Natural  Heritage  Program.  These 
agreements  are  strictly  voluntary, 
however,  and  may  be  canceled  by  the 
landowner  at  any  time.  Although  part  of 
another  population  is  owned  by  The 
Nature  Conservancy  (TNC),  this 
population  is  adjacent  to  a  quarry. 
Activities  in  the  quarry  may  alter  the 
hydrology  of  the  area  occupied  by  C. 
lutea  and  thus  pose  a  threat  to  this 
population.  Portions  of  the  population 
not  owned  by  TNC  are  also  vulnerable 
to  destruction  by  timber  harvesting  and 
fire  suppression. 

Section  404  of  the  Clean  Water  Act 
represents  the  primary  Federal  law  that 
may  provide  some  regulation  of  the 
species'  wetland  habitats.  However,  the 
Clean  Water  Act  by  itself  does  not 
provide  adequate  protection  for  the 
species.  Although  the  objective  of  the 
Clean  Water  Act  is  to  "restore  and 
maintain  the  chemical,  physical,  and 
biological  integrity  of  the  Nation's 
waters"  (33  U.S.C.  1251),  no  specific 
provisions  exist  that  address  the  need  to 
conserve  rare  species.  The  Army  Corps 
of  Engineers  (Corps)  is  the  Federal 
agency  responsible  for  administering  the 
section  404  program.  Under  section  404, 
the  Corps  may  issue  nationwide  permits 
for  certain  activities  that  are  considered 
to  have  minimal  impacts.  However,  the 
Corps  seldom  withholds  authorization 
of  an  activity  imder  nationwide  permits 
unless  the  existence  of  a  Usted 
threatened  or  endangered  species  would 
be  jeopardized.  The  Corps  jnay  also 
audiorize  activities  by  an  individual  or 
regional  general  permit  when  the  project 
does  not  qualify  for  authorization  imder 
a  nationwide  per  lit.  These  projects 
include  those  that  would  result  in  more 
than  minimal  adverse  environmental 
effects,  either  individually  or 
cumulatively,  and  are  typically  subject 
to  more  extensive  review.  Whatever  the 
t3^  of  permit  deemed  necessary  under 
section  404,  rare  species  such  as  Carex 
lutea  may  receive  no  special 
consideration  regarding  conservation  or 
protection  unless  they  are  listed  under 
the  Act. 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  As 
mentioned  in  the  "Background"  section 
of  this  final  rule,  most  of  the  remaining 
populations  are  small  in  numbers  of 
individuals  and  in  area  covered  by  the 
plants.  This  may  suggest  low  genetic 
variability  within  populations,  making 
it  more  important  to  maintain  as  much 


habitat  and  as  many  remaining  colonies 
as  possible. 

Little  is  known  about  the  life  history 
of  this  species  or  about  its  specific 
environmental  requirements.  However, 
its  apparent  restriction  to  wet  pine, 
savannas  is  a  strong  indication  that  it  is 
adapted  to  the  pyric  (associated  with 
burning)  and  hydrological  conditions 
associated  with  this  community  type. 
Such  habitats  were  historically  exposed 
to  wildfires  approximately  every  3  to  5 
years,  usually  during  the  growing 
season,  which  maintained  the  open 
habitats  favored  by  Carex  luted  and 
dozens  of  other  fire-adapted  species. 
During  winter  and  spring,  the  soils 
where  C.  lutea  grows  are  often  shallowly 
flooded.  At  other  times  of  the  year  these' 
sites  are  very  wet  to  saturated.  Such 
high  water  tables  also  serve  to  control 
woody  growth  in  undistiubed  savanna 
habitats.  However,  without  regular  fire, 
which  has  been  intensively  suppressed 
on  the  Atlantic  coastal  plain  for  half  a 
centiuy,  and  with  the  lowering  of  water 
tables  due  to  ditching,  the  open 
savannas  are  rapidly  changing  to  dense 
thickets  dominated  by  the  trees  and 
shrubs  of  the  adjacent  uplands.  As  a 
result,  the  extraordinary  plant  diversity 
characteristic  of  the  savannas  is  being 
eliminated,  and  species  such  as  C.  lutea 
are  disappearing  from  the  landscape. 
Even  where  such  habitat  is  owned  by  an 
organization  that  is  able  to  manage  the 
land  with  prescribed  fire,  like  TNC, 
increasingly  restrictive  smoke 
management  regulations  make  burning 
very  d^fficiUt. 

We  have  carefully  assessed  the  best 
scientific  and  conunercial  information 
available  regarding  the  past,  present, 
and  future  threats  faced  by  this  species 
in  making  this  determination.  Based  on 
this  evaluation,  we  find  it  appropriate  to 
list  Carex  lutea  as  an  endangered 
species.  Endangered  status  is  more 
appropriate  than  threatened  status 
because  of  the  following  factors — ^this 
species  occurs  in  only  2  counties;  only 
8  populations  survive,  all  of  which  have 
already  been  damaged  to  some  degree; 
most  of  the  remaining  populations  are 
very  small,  with  five  of  the  eight 
occupying  a  combined  total  area  of  less 
than  58  square  meters  (624  square  feet); 
three  of  the  remaining  populations  are 
composed  of  fewer  than  50  individuals; 
there  are  documented  severe  population 
declines  (exceeding  83  percent)  between 
1992  and  1996  at  three  of  the  eight 
remaining  sites;  and  all  of  the  remaining 
populations  are  currently  threatened  by 
fire  suppression,  highway  expansion, 
right-of-way  management  with 
herbicides,  drainage  ditching,  or  a 
combination  thereof. 


Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
of  the  Act  as:  (i)  The  specific  areas 
within  the  geographical  area  occupied 
by  a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Act,  on  which  are 
foimd  those  physical  or  biological 
featiues  (I)  essential  to  the  conservation 
of  the  species  and  (II)  that  may  require 
special  management  considerations  or 
protection;  and  (ii)  specific  areas 
outside  the  geographic  area  occupied  by 
a  species  at  the  time  it  ie  listed,  upon 
a  determination  that  such  areas  are 
essential  for  the  conservation  of  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  needed 
to  bring  the  species  to  the  point  at 
which  listing  under  the  Act  is  no  longer 
necessary. 

Section  4(a)(3)  of  the  Act,  as 
amended,  and  implementing  regmations 
(50  CFR  424.12)  require  that,  to  the 
maximum  extent  prudent  and 
determinable,  the  Secretary  designate 
any  critical  habitat  at  the  time  the 
species  is  listed  as  endangered  or 
threatened.  Chir  regulations  (50  CFR 
424.12(a)(1))  state  that  the  designation 
of  critical  habitat  is  not  prudent  when 
one  or  both  of  the  foUowing  situations 
exist — (1)  The  species  is  threatened  by 
taking  or  other  human  activity,  and 
identiification  of  critical  habitat  can  be 
expected  to  increase  the  degree  of  threat 
to  the  species,  or  (2)  such  designation  of 
critical  habitat  would  not  be  beneficial 
to  the  species. 

The  designation  of  critical  habitat 
does  not,  in  itself,  restrict  State  of 
private  activities  within  the  area  or 
mandate  any  specific  management  or 
recovery  actions.  A  critical  habitat 
designation  contributes  to  species 
conservation  primarily  by  identifying 
important  areas  and  describing  the 
features  within  those  areas  that  are 
essential  to  the  species,  thus  alerting 
public  and  private  entities  to  the 
importance  of  the  area.  Under  the  Act, 
the  only  regulatory  impact  of  a  critical 
habitat  designation  is  through  the 
provisions  of  section  7.  Section  7 
applies  only  to  actions  with  Federal 
involvement  (e.g.,  activities  authorized, 
funded,  or  conducted  by  a  Federal 
agency)  and  does  not  affect  exclusively 
State  or  private  activities. 

UndCT  the  Act's  section  7  provisions, 
a  designation  of  critical  habitat  would 
require  Federal  agencies  to  ensure  that 
any  action  they  authorize,  fund,  or  carry 
out  is  not  likely  to  destroy  or  adversely 
modify  the  designated  critical  habitat. 
Activities  that  destroy  or  adversely 
modify  critical  habitat  are  defined  as 
those  actions  that  "appreciably 
diminish  the  value  of  critical  habitat  for 
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both  the  survival  and  recovery"  of  the 
species  (50  CFR  402.02).  Whether  or  not 
there  is  a  critical  habitat  designation. 
Federal  agencies  must  enstire  that  their 
actions  are  not  likely  to  jeopardize  the 
continued  existence  of  the  listed 
species.  Activities  that  jeopardize  a 
species  are  defined  as  those  actions  that 
"reasonably  woidd  be  expected,  directly 
or  indirectly,  to  reduce  appreciably  the 
likelihood  of  both  the  survival  and 
recovery"  of  the  species  (50  CFR 
402.02).  Using  these  definitions, 
activities  that  are  likely  to  destroy  or 
adversely  modify  critical  habitat  would 
also  be  likely  to  jeopardize  the  species. 
Therefore,  the  protection  provided  by  a 
critical  habitat  designation  generally 
duplicateis  the  protection  provided 
under  the  section  7  jeopardy  provision. 
Critical  habitat  may  provide  additional 
benefits  to  a  species  in  cases  where 
areas  outside  the  species'  ciurently 
occupied  range  have  been  designated.  In 
these  cases,  Federal  agencies  are 
required  to  consult  with  us  (50  CFR 
402.14(a))  when  these  designated  areas 
may  be  atffected  by  their  actions.  The 
effects  of  these  actions  on  designated 
areas  may  not  have  been  recognized  but 
for  the  critical  habitat  designation. 

Theoretically,  a  designation  of  critical 
habitat  provides  Federal  agencies  with  a 
clearer  indication  as  to  when 
consultation  under  section  7  is  required, 
particularly  in  cases  where  the  action 
would  not  result  in  direct  mortality, 
injury,  or  harm  to  individuals  of  a  listed 
species  (e.g.,  an  action  occurring  within 
the  critical  habitat  area  when  or  where 
golden  sedge  is  not  present).  The  critical 
habitat  designation,  in  describing  the 
essential  features  of  the  habitat,  also 
helps  determine  which  activities 
conducted  outside  the  designated  area 
are  subject  to  section  7  consultation 
requirements  (i.e.,  activities  that  may 
affect  essential  features  of  the 
designated  area).  For  example,  a  project 
some  distance  away  that  depleted  the 
groundwater  in  the  aquifers  that  feed 
the  wetland  habitat  of  golden  sedge,  or 
otherwise  affected  an  essential  feature  of 
the  designated  habitat,  would  be  subject 
to  the  provisions  of  section  7  of  the  Act. 

In  the  proposed  rule,  we  found  that 
designation  of  critical  habitat  for  Carex 
lutea  was  not  prudent  because  of  the 
increased  risks  to  the  species  associated 
with  disclosing  specific  locations,  and 
because  such  a  designation  would  not 
be  beneficial  to  the  species.  As  to 
increased  risks,  we  determined  that 
because  most  populations  of  this  species 
were  small,  the  loss  of  even  a  few 
individuals  to  activities  such  as 
cc^ection  for  scientific  purposes  coiUd 
extirpate  the  species  from  some 
locations.  Although  taking  without  a 


permit  is  prohibited  by  the  Act  from 
locations  under  Federal  jurisdiction, 
none  of  the  known  popidations  are 
located  on  Federal  land.  Therefore,  we 
believed  that  publication  of  critical 
habitat  descriptions  and  maps  would 
increase  the  vulnerability  of  the  species 
to  collection,  but  would  not  increase  its 
protection  under  the  Act.  In  fact,  the 
contractor  we  hired  to  conduct  the 
rangewide  status  siuvey  declined  to 
include  directions  to  the  occupied  sites 
in  his  report,  stating:  "Due  to  the 
extreme  rarity  of  Carex  lutea  and  its 
vulnerability  to  extinction,  a  description 
of  site  boimdaries  or  precise  directions 
to  population  micro  sites  cannot  be 
provided  here"  (LeBlond  1996). 

In  determining  in  the  proposed  rule 
that  designation  of  critical  habitat 
would  not  benefit  the  golden  sedge,  we 
first  noted  that  all  but  one  of  the 
remaining  populations  of  golden  sedge 
occur  on  land  that  is  in  private 
ownership,  with  the  other  site  owned  by 
the  NCDOT.  fa  other  words,  none  of  the 
populations  occur  on  Federal  land.  We 
'  realized  that  Federal  involvement  with 
this  species  may  occur  through  Federal 
funding  for  power  line  construction, 
maintenance,  and  improvement; 
highway  construction,  maintenance  and 
improvement;  drainage  alterations;  and 
permits  for  mineral  exploration  and 
niining  on  non-Federal  lands,  and  that 
the  use  of  such  funding  for  projects 
affecting  occupied  habitat  for  this 
species  would  be  subject  to  review 
under  section  7(a)(2)  of  the  Act. 
However,  this  would  be  true  whether  or 
not  critical  habitat  was  designated. 
Furthermore,  the  precarious  status  of 
Carex  lutea  is  such  that  any  adverse 
modification  or  destruction  of  its 
occupied  habitat  would  also  jeopardize 
its  contmued  existence.  Thus,  the  only 
potential  benefit  that  would  result  from 
critical  habitat  designation  would  be 
notification  to  Federal,  State  and  local 
government  agencies  and  private 
landowners.  However,  during  the  listmg 
process,  and  after  a  species  is  listed,  we 
conduct  public  outreach  in  affected 
local  commimities  and  with  government 
agencies,  so  that  the  owners  and 
managers  of  all  the  known  populations 
of  C.  lutea  were  made  aware  of  the 
plant's  location  and  how  important  it  is 
to  protect  the  plant  and  its  habitat.  For 
these  reasons,  we  concluded  that 
designation  of  currently  occupied 
habitat  as  critical  habitat  would  not 
result  in  any  additional  benefit  to  the 
species. 

Fmally,  because  this  species  occupies 
an  extremely  rare  habitat  type,  litUe  of 
which  remains  in  an  unaltered, 
functional  state,  we  did  not  expect  that 
remtroduction  to  currently  imoccupied 


habitat  would  be  essential  for  recovery 
efforts.  Therefore,  we  also  concluded 
that  designation  of  currently 
imoccupied  habitat  as  critical  habitat 
would  not  result  in  any  additional 
benefit  to  the  species. 

We  received  only  one  comment  on 
our  prudency  determination.  The  North 
Carolina  Department  of  Environriient 
and  Natiual  Resources,  in  its  comments 
on  the  proposed  rule,  concurred  that 
designation  of  critical  habitat  for  this 
species  would  not  be  beneficial. 

However,  recent  court  decisions  (e.g.. 
Natural  Resources  Defense  Council  v. 
U.S.  Department  of  the  faterior  113  F. 
3d  1121  {9th  Cir.  1997);  Conservation 
Council  for  Hawaii  v.  Babbitt,  2  F.  Supp. 
2d  1280  (D.  Hawaii  1998))  have  forced 
us  to  reevaluate  our  "not  prudent" 
finding.  The  Conservation  Council 
ruling  is  particularly  relevant  to  our 
determination,  fa  that  case,  the  court 
held  that  in  order  to  conclude  that 
designation  would  increase  the  risk  to 
the  species,  the  Service  must  have 
evidence  of  specific  threats  (such  as 
instances  of  collection  and  vandalism) 
that  would  be  increased  by  designation 
of  critical  habitat.  The  court  said  that 
without  species-specific  evidence,  the 
fact  that  there  are  few  plants  and  that 
even  a  single  taking  could  cause  the 
species  to  become  extinct  was  not 
sufficient  justification  for  a  "not 
prudent"  findfag  based  on  increased 
threat. 

We  remafa  concerned  that  publication 
of  precise  maps  and  descriptions  of 
critical  habitat  m  the  Federal  Register 
and  local  newspapers  could  increase  the 
vufaerability  of  this  plant  to  incidents  of 
collection,  general  vandalism,  and 
tramplfag  by  ciuiosity-seekers.  Due  to 
the  low  niunbers  of  individuals,  the 
small  area  covered  by  the  eight 
remaining  populations,  and  the  inherent 
transportability  of  plants,  golden  sedge 
is  vulnerable  to  collection  and  other 
disturbance.  However,  at  this  time  we 
have  no  specific  evidence  of  taking, 
vandalism,  illegal  collection,  or  trade  of 
this  species.  This  may  be  due  to  its 
recent  description  as  a  new  species  to 
science  and  to  the  locations  of  the 
populations  being  known  by  only  a  few 
individuals.  Also,  it  is  very  difficult  to 
monitor  such  losses  on  scattered  private 
lands.  Nonetheless,  m  the  absence  of 
specific  evidence,  we  cannot  conclude 
that  designation  would  not  be  prudent 
based  on  mcreased  threat. 

Without  a  finding  that  critical  habitat 
would  mcrease  threats  to  a  species,  then 
designation  would  be  prudent  if  it 
would  provide  any  benefits  to  the 
species.  As  to  benefits  of  designation, 
the  Conservation  Council  court  held  that 
the  mere  absence  of  a  species  from 
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nonfederal  land  did  not  mean  that  there 
were  no  benefits  to  designating  that  land 
as  critical  habitat,  as  there  could  be 
Federal  activity  on  that  land  in  the 
future.  As  to  Federal  land,  the  court 
held  that  if  even  as  a  general  rule  an 
action  that  would  adversely  modify 
critical  habitat  was  likely  to  jeopardize 
the  continued  existence  of  the  species, 
the  Service  must  consider  the  adverse 
modification/jeopardy  relationship  for 
each  species  individually.  Finally,  the 
court  ruled  that  designation  of  critical 
habitat  on  any  type  of  land  serves  to 
educate  the  public  and  government 
ofBcials  that  this  habitat  is  essential  to 
the  protection  of  the  species. 

With  this  taxon,  designation  of  critical 
habitat  may  provide  some  minor 
benefits  to  the  species.  Although  the 
remaining  populations  of  golden  sedge 
are  located  exclusively  on  non-Federal 
lands,  there  may  be  Federal  actions 
affecting  these  lands  in  the  futiue. 
Furthermore,  the  primary  regulatory 
effect  of  critical  habitat  designation  is  to 
require  Federal  agencies  to  consult 
berore  taking  any  action  that  could 
destroy  or  adversely  modify  critical 
habitat.  While  a  critical  habitat 
designation  for  habitat  currently 
occupied  by  this  species  would  not  be 
likely  to  change  the  section  7 
consultation  outcome  because  an  action 
that  destroys  or  adversely  modifies  such 
critical  habitat  would  also  be  likely  to 
result  in  jeopardy  to  the  species,  there 
may  be  instances  where  section  7 
consultation  would  be  triggered  only  if 
critical  habitat  is  designated.  Examples 
could  include  unoccupied  habitat  or 
occupied  habitat  that  may  become 
imoccupied  in  the  future;.  No  such 
habitat  is  known  at  this  time,  but  some 
may  be  found  in  the  future.  Finally, 
thne  will  be  educational  or 
informational  benefits  fiom  designating 
critical  habitat 

Reevaluating  our  prudency 
determination  undra  the  standards 
mandated  by  court  decisions,  we  must 
find  that  designation  of  critical  habitat 
for  the  golden  sedge  is  prudent. 
However,  we  are  defening  our  critical 
habitat  determination  due  to  budgetary 
constraints  associated  with  the  listing 
program.  Our  entire  FY  2002  budget  for 
listhig  actions  has  been  consumed  due 
to  required  compliance  with 
outstanding  court  wders,  settlement 
agreements,  meeting  statutory 
deadlines,  and  litigation  related 
activities.  This  final  rule  is  made  in 
accordance  with  a  judicially  approved 
settlement  agreement  that  requires  us  to 
submit  for  publication  in  the  Federal 
BagiilT  a  final  listing  determination  for 
the  golden  sedge  on  or  before  January 
26, 2002.  Funds  are  insufficient  to  also 


allow  us  to  propose  critical  habitat  with 
this  final  detennination.  Critical  habitat 
designations  are  costly,  requiring 
mapping,  economic  analysis,  and  often 
public  hearings  and  meetings  that  are 
costs  above  those  incurred  for  listing  the 
species.  We  will  develop  a  proposal  to 
designate  critical  habitat  for  this  species 
as  soon  as  feasible,  considering  oiir 
budget  and  workload  priorities. 

Available  Conservation  Measures 

Conservation  measures  provided  to 
species  listed  as  endangered  or 
threatened  under  the  Act  include 
recognition,  recovery  actions, 
requirements  for  Federal  protection,  and 
prohibitions  against  certain  practices. 
Recognition  through  listing  encoiuages 
and  results  in  conservation  actions  by 
Federal,  State,  and  local  agencies, 
private  organizations,  and  individuals. 
The  Act  provides  for  possible  land 
acquisition  and  cooperation  with  the 
States  and  requires  that  recovery  actions 
be  carried  out  for  all  listed  species.  The 
protection  required  of  Federal  agencies 
and  the  prohibitions  against  cortain 
activities  involving  listed  plants  are 
discussed,  in  part,  below. 

Section  7(a)  of  the  Act,  as  amended, 
requires  Federal  agencies  to  evaluate 
their  actions  with  respect  to  any  species 
that  is  proposed  or  listed  as  endangered 
or  threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  being 
designated.  Regulations  implementii^ 
this  interagency  cooperation  provision 
of  the  Act  are  codified  at  50  CFR  part 
402.  Section  7(a)(2)  of  the  Act  requires 
Federal  agencies  to  ensure  that  activities 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  a  listed  species  or  to 
destroy  or  adversely  modify  its 
designated  critical  habitat.  If  a  Federal 
action  may  affect  a  listed  species  or  its 
critical  habitat,  the  responsible  Federal 
agency  must  enter  into  formal 
consultation  with  us. 

Federal  activities  that  could  impact 
Carex  lutea  and  its  habitat  in  the  futiue 
include,  but  are  not  limited  to,  the 
following — power  line  construction, 
maintenance,  and  improvement; 
highway  construction,  maintenance, 
and  improvement;  drainage  alterations; 
and  permits  for  minraal  exploration  and 
mining.  We  will  work  with  the  involved 
agencies  to  secure  protection  and  proper 
management  of  C.  lutea  while 
accommodating  agency  activities  to  the 
extent  possible. 

Now  that  the  species  has  been  added 
to  the  Federal  List  of  Endangered  and 
Threatened  Wildlife  and  Plants, 
additional  protection  from  taking  is 
provided  when  the  taking  is  in  violation 
of  any  State  law,  including  State 


trespass  laws.  The  listing  also  provides 
protection  from  inappropriate 
commercial  trade  and  encoiutiges  active 
management  for  Carex  lutea. 
Speofically,  the  Act  and  its 
implementing  regulations  set  forth  a 
series  of  general  prohibitions  and 
exceptions  that  apply  to  all  endangered 
plants.  All  prohibitions  of  section 
9(a)(2)  of  the  Act,  implemented  by  50 
CFR  17.61,  apply.  These  prohibitions,  in 
part,  make  it  illegal  for  any  person 
subject  to  the  jurisdiction  of  the  United 
States  to  import  or  export,  transport  in 
interstate  or  foreign  commerce  in  the 
course  of  a  commercial  activity,  sell  or 
offer  for  sale  in  interstate  or  foreign 
commerce,  or  remove  and  reduce  the 
species  to  possession  from  areas  under 
Federal  jurisdiction.  In  addition,  for 
plants  listed  as  endangered,  the  Act 
prohibits  the  malicious  damage  or 
destruction  on  areas  imder  Federal 
jurisdiction  and  the  removal,  cutting, 
digging  up,  or  damaging  or  destroying  of 
such  plants  in  knowing  violation  of  any 
State  law  or  regulation,  including  State 
criminal  trespass  law.  Certain 
exceptions  to  the  prohibitions  apply  to 
our  agents  and  to  State  conservation 
agencies. 

The  Act  and  50  CFR  1 7.62  and  17.63 
also  provide  for  the  issuance  of  permits 
to  carry  out  otherwise  prohibited 
activities  involving  endangered  plants 
under  certain  cinnunstances.  Such 
permits  are  available  for  scientific 
purposes  and  to  enhance  the 
propagation  or  siuvival  of  the  species. 
We  anticipate  that  few  trade  permits 
would  ever  be  sought  or  issued,  because 
the  species  is  not  common  in  cultivation 
or  in  the  wild.  You  may  request  copies 
of  the  regulations  on  plants  from  and 
direct  inquiries  about  prohibitions  and 
permits  to  the  U.S.  Fish  and  Wildlife 
Service,  1875  Century  Boulevard, 
Atlanta,  Georgia  (telephone  404/679- 
4176). 

It  is  our  policy,  published  on  July  1, 
1994  (59  FR  34272),  to  identify,  to  the 
maximum  extent  practicable,  those 
activities  that  would  or  would  not 
constitute  a  violation  of  section  9  of  the 
Act  at  the  time  of  listing.  The  intent  of 
this  policy  is  to  increase  public 
awareness  of  the  effiect  of  the  listing  on 
proposed  and  ongoing  activities  within 
a  species'  range.  The  eight  remaining 
populations  of  Ckirex  lutea  occur  on 
non-Federal  land.  We  believe  that, 
based  upon  the  best  available 
information,  you  can  take  the  following 
actions  without  resulting  in  a  violation 
of  section  9  of  the  Act,  only  if  these 
activities  aret:arried  out  in  accordance 
with  existing  regulations  and  permit 
requirements: 
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(1)  Activities  authorized,  funded,  or 
carried  out-by  Federal  s^encies  [e.g., 
wetiand  mocfification;  power  line 
construction,  maintenance,  and 
improvement;  highway  construction, 
maintenance,  and  improvement;  and 
permits  for  mineral  exploration  and 
mining)  when  such  activity  is 
conducted  in  accordance  Math  any 
biological  opinion  issued  by  us  under 
section  7  of  the  Act; 

(2)  Normal  agriciiltural  and 
silvicultural  practices,  including 
pesticide  and  herbicide  use,  that  are 
carried  out  in  accordance  with  any 
existing  regulations,  permit  and  label 
requirements,  and  best  management 
practices;  and 

(3)  Normal  landscape  activities 
aroimd  personal  residences. 

We  believe  that  the  following  might 
potentially  result  in  a  violation  of 
section  9;  however,  possible  violations 
are  not  limited  to  these  actions  alone: 

(1)  Removal,  cutting,  digging  up, 
damaging,  or  destroying  endangered 
plants  on  non-Federal  land  if  conducted 
in  knowing  violation  of  State  law  or 
regulation  or  in  violation  of  State 
criminal  trespass  law.  North  Carolina 
prohibits  the  intrastate  trade  and  take  of 
C.  lutea  without  a  State  permit  and 
written  permission  from  the  landowner; 
and 

(2)  Interstate  or  foreign  commerce  and 
import/export  without  previously 
obtaining  an  appropriate  permit. 

National  Environmental  Policy  Act 

We  have  determined  that  an 
environmental  assessment,  as  defined 
under  the  authority  of  the  National 
Environmental  PoUcy  Act  of  1969,  need 
not  be  prepared  in  connection  with 
regiilations  adopted  pursuant  to  section 
4(a)  of  the  Endangered  Species  Act,  as 
amended.  We  published  a  notice 
outlining  oiu  reasons  for  this 


determination  in  the  Federal  Register 
on  October  25. 1983  (48  FR  49244). 

Paperwork  Reduction  Act 

This  rule  does  not  contain  any  new 
collections  of  information  other  than 
those  already  approved  imder  the 
Paperwork  Reduction  Act.  44  U.S.C. 
3501  et  seq.,  and  assigned  Office  of 
Management  and  Budget  control 
number  1018-0094.  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to  a  collection  of 
information,  unless  it  displays  a 
currently  valid  control  number.  For 
additional  information  concerning 
permit  and  associated  requirements  for 
endangered  species,  see  50  CFR  17.62. 
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List  of  Subiects  in  50  CFR  Fait  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Final  Regulation  Promulgation 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  tide  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500,  unless  otherwise  noted. 

2.  Amend  §  17.12(h)  by  adding  the 
following,  in  alphabetical  order  under 
FLOWERING  PLANTS,  to  the  List  of 
Endangered  and  Threatened  Plants: 

§17.12    Endangered  and  threatened  plants. 


(h) 


dUwCICS 


Scientific  name 


Common  name 


Historic  range 


Family 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Flowering  Plants 


Carex  lutea Golden  sedge U.S.A.  (NC) 


Cyperaceae 


721 


NA 


MA 
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Dated:  January  15,  2002.  , 
Manhall  P.  Joms,  Jr.,         | 

Acting  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  02-1630  Filed  1-22-02;  8:45  am] 
■LUNG  COM  4310-S5-^ 


DEPARTMEHT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Administration 

50  CFR  Part  648 

[Docint  No.  011109274-1301-02;  I.D. 
102S01B] 

Rm064«-AP06 

FMiarlaa  of  the  Northeastern  United 
Stales;  Summer  Flounder,  Scup,  and 
Blaek  Sea  Baaa  Fisheries;  2002 
SpecMcatlone;  Correction 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

action:  Final  rule,  final  2002 
specifications,  and  preliminary 
commercial  quota  adjustment; 
correction. 

SUMMARY:  On  December  26,  2001,  NMFS 
published  final  specifications  for  the 
2002  siunmer  flounder,  scup,  and  black 
sea  bass  fisheries  and  made  preliminary 
adjustments  to  the  2002  commercial 
quotas  for  these  fisheries.  The  preamble 
to  the  final  rule  clearly  indicated  that 
the  minimum  mesh  threshold  catch 
level  for  black  sea  bass  is  established  at 
500  lb  (226.8  kg)  from  January  through 
March,  and  to  100  lb  (45.3  kg)  from 
April  through  December.  However,  the 
regulation  to  implement  this  change  was 
written  incorrectly.  The  intent  of  this 
action  is  to  conect  the  portion  of  the 
regulations  that  implements  the 
minimum  mesh  threshold  catch  limit 
for  black  sea  bass. 

DATES:  Effective  February  25.  2002. 

FOR  RJRTHER  INFORMATION  CONTACT: 
Richard  A.  Pearson,  Fishery  Policy 
Analyst.  (978)281-9279,  fax  (978)281- 
9135,  e-mail  rick.a.pearsondnoaa.gov. 
8UPPLBIENTARY  MF0RMA1I0N: 

Background  j 

On  November  20,  2001  (66  FR  58097) 
NMFS  published  proposed 
specifications  for  the  summer  flounder, 
acap,  and  black  sea  bass  fisheries  for  the 
2002  fishing  year.  The  final 
specifications  were  published  on 
December  26,  2001  (66  FR  66348).  Both 
the  proposed  and  final  specifications 
addressed  reduction  of  the  threshold 
black  sea  bass  catch  level  that  triggers 


the  minimum  mesh-size  requirement 
from  1,000  lb  (453.6  kg)  to  500  lb  (226.8 
kg)  for  Quarter  1  (Jan.  through  March), 
and  to  100  lb  (45.3  kg)  for  Quarters  2 
through  4  (April  through  December). 
However,  in  both  the  proposed  and  final 
rules,  the  regulation  at  §  648.14(a)(92) 
was  incorrectly  written.  It  inadvertently 
referenced  the  recreational  possession 
limit  of  25  black  sea  bass  at  § 
648.145(a),  rather  than  the  minimum 
mesh  threshold  catch  level  of  500  lb 
(226.8  kg)  or  100  lb  (45.3  kg)  described 
at  §  648.144(a).  Section  648.14(a)(2) 
should  have  referenced  the  threshold 
black  sea  bass  catch  level  approved  by 
the  Mid-Atlantic  Fishery  Management 
Council  at  §  648.144(a),  rather  dian  the 
recreational  possession  limit  at  § 
648.145(a).  This  dociunent  corrects  this 
error. 

§  648.14  [Corrected] 

On  page  66357,  in  §  648.14(a)(92), 
sixth  line  down,  remove  "§  648.145(a)" 
and  add,  in  its  place,  "648.144(a)(l)(i) 
(i.e.,  500  lb  (226.8  kg)  from  January  1 
through  March  31,  or  100  lb  (45.4  kg) 
from  April  1  through  December  31). 
unless  the  vessel  meets  the  gear 
restrictions  of  §  648.144(a)." 

Dated:  January  15,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Progmms.  National  Marine 
Fisheries  Service. 

[FR  Doc.  02-1528  Filed  1-22-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
AdmlnMratlon 

50CFRPart679 

[Docint  No.  011218304-1304-01;  I.D. 
01 16020] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaeka;  Pollock  in  Statistical 
Area  630  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closiu«. 

summary:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
630  in  the  GxUf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  A  season  allowance  of  the  pollock 
total  allowable  catch  (TAG)  for 
Statistical  Area  630. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  January  21.  2002,  until 
1200  hrs,  A.l.t..  March  10.  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness.  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Council 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

The' A  season  allowance  of  the 
pollock  TAG  in  Statistical  Area  630  is 
1.122  metric  tons  (mt)  as  established  by 
an  emergency  rule  implementing  2002 
harvest  specifications  and  associated 
management  measvires  for  the 
groimdfish  fisheries  off  Alaska  (67  FR 
956.  January  8.  2002). 

In  accordance  with  §  679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has  - 
determined  that  the  A  season  allowance 
of  the  pollock  TAG  in  Statistical  Area 
630  wUl  soon  be  reached.  Therefore,  the  ' 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  522  mt, 
and  is  setting  aside  the  remaining  600 
mt  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  In 
accordance  with  §  679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  ibis 
directed  fishing  allowance  will  soon  be 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  630.  Maximum 
retainable  bycatch  amoimts  may  be 
found  in  the  regulations  at  §  679.20(e) 
and(f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  amount  of  the  2002  A 
season  pollock  TAG  specified  for 
Statistical  Area  630  of  the  GOA 
constitutes  good  cause  to  waive  the 
reqvurement  to  provide  prior  notice  and 
opportimity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B)  and  50  CFR 
679.20(b)(3)(iii)(A),  as  such  procedures 
would  be  unnecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  to  prevent  exceeding  the  2002  A 
season  pollock  TAG  specifi^  for 
Statistical  Area  630  of  the  GOA 
constitutes  good  cause  to  find  that  the 
effective  date  of  this  action  cannot  be 
delayed  for  30  days.  Accordingly,  under 
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5  U.S.C.  553(d),  a  delay  in  the  effective 
date  is  hereby  waived.  • 


This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  )anuary  17,  2002. 
lonathan  M.  Kurland, 
Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-1631  Filed  1-17-02;  4:24  pm) 
BHJJNG  CODE  3510-22-8      . 
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Vol.  67,  No.  15 

Wednesday,  January  23,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  tfiese  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttte  adoption  of  the  final 
rules. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 


5CFRPART213 
mN3206-AJ53 


ExMfMwl  Service— Schedule  A 
Authority  for  Chinese,  Japenese,  and 
Hindu  interpreters 

agency:  Office  of  Personnel 

Management. 

ACTION:  Proposed  regulations. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  proposes  to  revoke 
the  Schedule  A  excepted  service 
appointing  authority  for  Chinese, 
Japanese  and  tlindu  interpreters 
because  the  conditions  justifying  the 
original  exception  no  longer  exist. 
Revocation  would  bring  the  positions 
filled  under  this  Schedule  A  authority 
into  the  competitive  service  and  permit 
noncompetitive  conversion  of  persons 
serving  under  the  authority  to  either 
competitive  or  excepted  service 
appointments. 

PATES:  Comments  must  be  received  on 
or  before  March  25,  2002. 
ADDRESSES:  Send  or  deliver  written 
comments  to  Ellen  E.  Timstall,  Assistant 
Director  for  Employment  Policy,  Office 
of  Personnel  Management,  1900  E 
Street.  NW..  Room  6551,  Washington, 
DC  20415. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vay  on  202-606-0960  or  FAX 
202-606-0390. 

SUPPI.EMENTARY  INFORMATION:  The 
Schedule  A  authority,  5  CFR 
213.3102(f),  was  established  in  1903  for 
use  by  all  agencies.  In  the  past, 
complexities  in  the  examining  system 
necessitated  excepted  service 
authorities  on  the  basis  that  examining 
was  impracticable.  In  1903,  this  was 
true  for  Chinese,  Japanese,  and  Hindu 
languages. 

Competitive  examining  has  changed 
drastically  in  the  almost  100  years  since 
this  authority's  creation.  Today, 
agencies  successfully  examine  for 
positions  with  specific  language 


requirements.  Because  agencies  can 
examine  for  all  other  languages,  we  see 
no  reason  to  continue  this  authority. 

Conversion  of  Employees 

The  revocation  of  this  authority 
would  bring  the  positions  into  the 
competitive  service  as  provided  in  5 
CFR  316.701  and  316.702.  If  this 
regulation  becomes  final,  persons  , 
serving  under  5  CFR  213.3102(f)  and 
who  are  citizens  would  be 
noncompetitively  converted  to  the 
competitive  service.  If  there  are 
positions  for  which  examining  is  still 
impracticable,  or  there  are  noncitizens 
serving  imder  the  authority,  they  will  be 
placed  imder  other  appropriate 
excepted  appointing  authorities. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  the  regulations  pertain  only  to 
Federal  employees  and  agencies. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  213 

Government  employees.  Reporting 
and  recordkeeping  requirements. 

Kay  Coles  James, 

Director. 

Accordingly,  OPM  proposes  to  amend 
5  CFR  part  213  as  follows: 

PART  213  -EXCEPTED  SERVICE 

1.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  3301  and  3302,  E.O. 
10577.  3  CFR  1954-1958  Comp.,  p.  218; 
§213.101  also  issued  under  5  U.S.C.  2103; 
§  213.3102  also  issued  under  5  tf.S.C.  3301, 
3302,  3307,  8337(h)  and  8456;  E.O.  12364,  47 
FR  22931,  3  CFR  1982  Comp.,  p.  185;  38 
U.S.C.  4301  et.  seq.;  and  Pub.  L.  106-117 
(113  Stat.  1545). 

§213.3102    [Amended] 

2.  Paragraph  (f)  of  §  213.3102  is 
removed  and  reserved. 

IFR  Doc.  02-1603  Filed  1-22-02;  8:45  am) 
BaUNGCOOE  632S-38-U 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilities  Service 

7  CFR  Parts  1703 
RIN  0572-AB70 

Distance  Learning  and  Telemedicine 
Loan  and  Grant  Program 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Proposed  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  is  amending  its  regulations  for  the 
Distance  Learning  and  Telemedicine 
(DLT)  Loan  and  Grant  Program.  This 
proposed  rule  addresses  the 
amendments  affecting  the  grant 
program.  These  amendments  will  clarify 
eligibility;  change  the  grant  minimum 
matching  contribution;  clarify  that  only 
loan  funds  will  be  used  to  finance 
transmission  facilities;  modify  financial 
information  requirements;  adjust  the 
leveraging  scoring  criterion;  clarify 
financial  information  to  be  submitted; 
and  make  other  minor  changes  and 
corrections. 

In  the  final  rule  section  of  this 
Federal  Register,  RUS  is  publishing  this 
action  as  a  direct  final  rule  without 
prior  proposal  because  RUS  views  this 
as  a  non-controversial  action  and 
anticipates  no  adverse  comments.  If  no 
adverse  comments  are  received  in 
response  to  the  direct  final  rule,  no 
further  action  will  be  taken  on  this 
proposed  rule  and  the  action  will 
become  effective  at  the  time  specified  in 
the  direct  final  rule.  If  RUS  receives 
adverse  comments,  a  timely  dociunent 
will  be  published  withdrawing  the 
direct  final  rule  and  all  public 
comments  received  will  be  addressed  in 
a  subsequent  final  rule  based  on  this 
action. 

DATES:  Comments  on  this  proposed 
action  must  be  received  by  RUS  via 
facsimile  transmission  or  carry  a 
postmark  or  equivalent  no  later  than 
February  22,  2002. 

ADDRESSES:  Submit  adverse  comments 
or  notice  of  intent  to  submit  adverse 
comments  to  Roberta  D.  Purcell, 
Assistant  Administrator, 
Telecommunications  Program,  Riual 
Utilities  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW.,  STOP  1590,  Room  4056,  South 
Building,  Washington,  DC  20250-1590 
or  via  facsimile  transmission  to  (202) 
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720-0810.  RUS  requests  a  signed 
original  and  three  copies  of  all 
comments  (7  CFR  1700.4).  All 
comments  received  will  be  made 
available  for  public  inspection  at  room 
4056,  South  Building,  Washington,  DC, 
between  8:00  a.m.  and  4:00  p.m.  (7  CFR 
part  1.27(b)). 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilyn  J.  Morgan,  Chief,  DLT  Branch, 
Advanced  Services  Division,  Rural 
Utilities  Service,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW.,  STOP  1550.  Washington,  DC 
20250-1550.  Telephone:  202-720-0413; 
e-mail  at  mmorgan@rus.usda.gov;  or. 
Fax:  202-720-1051. 
SUPPLEMENTARY  INFORMATION:  See  the 
Supplementary  Information  provided  in 
the  direct  final  rule  located  in  the  Rules 
and  Reg\ilations  direct  final  rule  section 
of  this  Federal  Register  for  the 
applicable  supplementary  information 
on  this  action. 

Dated:  December  28,  2001. 
Roberta  0.  Purcell, 

Acting  Administrator,  Rural  Utilities  Service. 
[FR  Doc.  02-1538  Filed  1-22-02;  8:45  am] 
BHXINO  CODE  3410-15-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  388 

[Doclwt  Nos.  RM02-«-«00  and  PL02-1-000] 

Notice  Of  inquiry  and  Guidance  for 
nilngs  In  the  Interim 

January  16.  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  Inquiry.  


summary:  The  Federal  Energy 
Regulatory  Commission  (Commission)  is 
considering  whether  to  revise  its  rules 
to  address  public  availability  of  critical 
energy  infrastructiue  information.  The 
Conunission  issued  a  policy  statement 
in  Docket  No.  PL02-1-000  on  October 
11,  2001  (66  FR  52917,  October  18. 
2001),  removing  fi"om  easy  public  access 
previously  public  dociunents  that  detail 
the  specifications  of  energy  facilities 
licensed  or  certificated  by  the 
Commission.  The  policy  statement 
directed  requesters  seeking  this 
information  to  follow  the  Freedom  of 
Information  Act  procedures  found  at  18 
CFR  388.108.  This  Notice  of  Inquiry  will 
assist  the  Commission  in  determining 
what  changes,  if  any,  should  be  made  to 
its  regulations  to  restrict  imfettered 
general  public  access  to  critical  energy 


infi^structure  information,  but  still 

permit  those  with  a  need  for  the 

information  to  obtain  it  in  an  efficient 

manner. 

EFFECTIVE  DATES:  Responses  must  be 

submitted  on  or  before  March  11,  2002. 

Requests  for  copies  of  the  non-public 

appendix  must  be  filed  on  or  before 

February  7,  2002. 

ADDRESSES:  Office  of  the  Secretary,    . 

Federal  Energy  Regulatory  Commission, 

888  First  Street,  NE.,  Washington,  DC 

20426. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  C.  Johnson,  Office  of  the  General 

Counsel,  Federal  Energy  Regulatory 

Commission,  888  First  Street,  NE., 

Washington.  DC  20426,  (202)  208-0457. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

The  Federal  Energy  Regulatory 
Conunission  is  initiating  an  inquiry  into 
the  appropriate  treatment  of  previously 
public  dociunents  in  the  aftermath  of 
the  September  11,  2001  terrorist  attacks 
on  the  United  States  of  America. 
Accordingly,  this  Notice  sets  forth  the 
Commission's  general  views  on  how  it 
intends  to  treat  those  dociunents,  and 
asks  specific  questions  on  the  scope  and 
implications  of  maintaining  the 
confidentiality  of  certain  documents 
that  previously  had  been  made  public 
but  removed  from  easy  public  access 
under  the  Policy  Statement  issued  in 
Docket  No.  PL02-1-000  on  October  11, 
2001  (Policy  Statement).  See  97  FERC 
H  61,030.  The  major  matter  that  this 
Notice  addresses  is  the  reconciliation  of 
the  Commission's  regulatory 
responsibilities  under  its  enabling 
statutes  and  Federal  environmental  laws 
and  the  need  to  protect  the  safety  and 
well  being  of  American  citizens  from 
attacks  on  our  nation's  energy 
infrastructure. 

By  definition,  this  Notice  does  not 
propose  any  specific  changes  to  the 
Conunission's  regulations,  but  it  does 
reflect  what  the  Commission  may 
consider  doing  in  the  future.  As  an 
initial  matter,  the  Commission  believes 
that  the  process  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552  (FOL\). 
which  the  Policy  Statement  established 
as  the  means  for  requesting  previously 
public  documents  in  the  short  run,  is 
not  well  suited  in  the  long  nm  for 
handling  most  requests  for  this  critical 
energy  infrastructure  information 
(CED).^  Therefore,  the  questions  posed 


in  the  Notice  are  premised  on  the 
Commission's  processing  most  QUI 
requests  outside  of  the  FOLA 
procedures.  The  Commission  also 
believes  that  the  scope  of  the  Policy 
Statement  should  probably  be 
maintained,  viz.,  that  limiting  access  to 
CEn  should  be  confined  to  certificated, 
licensed,  or  constructed  projects.  Put 
another  way,  the  Commission  currently 
intends  that  information  contained  in  or 
related  to  proposed  projects  should  be 
available  as  before  October  11,  2001. 
(Care  would  have  to  be  taken  to  the 
extent  the  information  detailed  existing 
facilities.)  Otherwise,  the 
implementation  of  the  environmental 
laws  may  be  impeded  or  the  processing 
of  certificate  or  license  applications  may 
be  unduly  complicated.  Nevertheless, 
the  Notice  asks  specific  questions  as  to 
the  correctness  of  this  approach.  The 
Commission  emphasizes  that  its 
intention  here  is  to  address  how  the 
public  with  a  need  for  certain 
documents  obtains  access  to  those 
documents,  not  whether  they  should 
have  access  to  them. 

As  a  separate  matter,  the  Conunission 
is  using  this  opportunity  to  provide 
guidance  on  making  filings  with  the 
Commission  to  the  companies  whose 
facilities  could  be  the  targets  of  terrorist 
attacks.  Between  now  and  the  effective 
date  of  a  final  decision  in  Docket  No. 
RM02-4-000,  these  companies  may 
seek  confidential  treatment  of  filings  or 
parts  of  filings  which  in  their  opinion 
contain  CEII.  For  this  purpose,  they  are 
directed  to  follow  the  procedures  in  18 
CFR  388.112,  and  also  clearly  note 
"PL02-1"  on  the  first  page  of  the 
document. 

n.  Background 

The  September  11,  2001  terrorist 
attacks  prompted  the  Commission  to 
issue  a  policy  statement  on  October  11, 
2001,  in  PL02-1-000,  addressing  the 
treatment  of  previously  public 
documents.  See  97  FERC  161.030.2  jhe 


'  Assuming  that  much  of  the  information 
identified  as  CHB  will  be  exempt  from  mandatory 
disclosure  under  FOIA,  using  FOIA  as  the  exclusive 
mechanism  for  determining  release  would  mean 
that  people  with  a  need  for  the  information  might 
be  denied  access  to  exempt  information.  In  any 


event,  under  FOIA,  the  agency  may  not  consider  a 
requester's  particular  need  for  the  information. 
Moreover,  once  release  is  made  to  one  requester 
under  FOIA,  release  is  generally  avaialble  to  all 
requesters,  and  if  information  is  released  pursuant 
to  FOIA,  the  agency  may  not  restrict  the  recipient's 
use  or  dissemination  of  that  information.  Therefore, 
if  the  Commission  wishes  to  make  otherwise 
exempt  information  available  to  a  requester  based 
on  the  requester's  need  for  the  information,  or 
wishes  to  limit  the  recipient's  use  and 
dissemination  of  the  information,  it  must  do  ao 
outside  of  the  confines  of  the  POIA. 

2  Shortly  after  the  attacks,  the  Commission  issued 
another  policy  statement  in  Docket  No.  PLOl-6- 
000,  in  which  it  provided  guidance  to  regulated 
companies  regarding  extraordinari'  expenditures 
necessary  to  safeguard  national  energy  supplies.  See 
96  FERC161,299  (2001).  The  Commission 
recognized  there  that  electric,  gas,  and  oil 
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Commission  announced  there  that  it 
would  no  longer  make  available  to  the 
public  through  its  Internet  site,  the 
Records  and  Information  Management 
System  (RIMS),  or  the  Public  Reference 
Room,  documents  such  as  oversized 
maps  that  detail  the  specifications  of 
energy  facilities  already  licensed  or 
certificated  under  Part  I  of  the  Federal 
Power  Act.  16  U.S.C.  719a,  et  seq.,  and 
section  7  (c)  of  the  Natiural  Gas  Act,  15 
U.S.C.  717f(c),  respectively.  Rather, 
anyone  requesting  such  dociunents  was 
directed  to  follow  the  procedures  set 
forth  in  18  CFR  388.108  (Requests  for 
Commission  records  not  available 
through  the  Public  Reference  Room 
(FOIA  Requests)).  The  Policy  Statement 
also  instructed  staff  to  report  back  to  the 
Commission  within  90  days  on  the 
impact  of  this  newly  announced  policy 
on  the  agency's  business.  This  Notice 
reflects  staff's  report. 

The  Commission  was  not  alone  in  its 
reaction  to  protecting  sensitive 
information.  The  Associated  Press 
reported  on  October  12,  2001,  that 
"Federal  agencies  are  scrutinizing  their 
Web  sites  and  removing  any  information 
they  believe  terrorists  might  use  to  plot 
attacks  against  the  nation.  Federal 
agencies  have  been  reviewing  their  sites 
in  the  wake  of  the  terrorist  attacks."  The 
report  referred  to  action  by  the  Nuclear 
R^ulatory  Commission,  the 
Environmental  Protection  Agency,  the 
Centers  for  Disease  Control  and 
Prevention,  and  the  United  States 
Department  of  Transportation  Office  of 
Pipeline  Safety.  Along  the  same  lines, 
the  United  States  Department  of  Justice 
pointed  out  a  short  time  later: 

In  light  of  those  events  [of  September  11, 
2001],  and  the  possibilities  for  further 
terrorist  activity  in  their  aftermath,  federal 
agencies  are  concerned  with  the  need  to 
prote(;:t  critical  systems,  facilities,  stockpiles, 
and  other  assets  from  security  breaches  and 
harm — and  in  some  instances  &t)m  their 
potential  use  as  weapons  of  mass  destruction 
in  and  of  themselves.  Such  protection  efforts, 
of  course,  must  at  the  same  time  include  the 
protection  of  any  agency  information  that 
could  enable  someone  to  succeed  in  causing 
the  feared  harm. 
www.usdoj.gov/oip/foiapost/ 
200ifoiapiostl9.htm.^  Subsequently,  in  early 


companies  may  need  to  adopt  new  procedures, 
update  existing  procedures,  and  install  facilities  to 
further  safeguard  their  systems,  and  that  these 
efibits  might  result  in  extraordinary  expenditures. 
The  Commission  assured  these  companies  that  it 
would  give  its  highest  priority  to  processing  any 
filing  made  for  the  recovery  of  such  expenditures. 
'  This  statement  accompanied  the  issuance  of  a 
FOIA  mmnorandum  to  the  heads  of  all  Federal 
depntmenis  and  agencies  from  Attorney  General 
John  Ashcroft  on  October  12,  2001.  This 
memorandum  emphasized  the  Bush 
Adminstration's  commitment  to  foil  compliance 
with  FOLA  as  an  important  means  of  maintaining 


November,  the  Department  of  Energy  Office 
of  Environment,  Safety  and  Health  blocked 
all  access  to  environmental  assessments  and 
environmental  impact  statements  and  related 
documents  published  on  the  Department's 
National  Environmental  Policy  Act  Web  site. 

Since  September  11,  2001,  our  country 
fortunately  has  not  experienced  any  attacks 
as  devastating  as  the  ones  experienced  on 
that  day.  On  at  least  three  occasions, 
however,  the  Attorney  General  of  the  United 
States  put  the  country  on  high  alert  because 
of  threatened  terrorist  attacks.*  The  Federal 
Bureau  of  Investigation  has  likewise  warned 
oil  and  gas  companies  throughout  the  United 
States  and  Canada  to  be  on  the  highest  alert. 
Under  these  circumstfuices,  the  Commission 
flnds  that  the  concerns  about  threats  to  the 
energy  infrastructure  over  which  it  has 
regulatory  responsibilities  still  exist,  and  that 
the  Commission  must  proceed  to  examine  its 
policy  and  any  related  regulations  on  making 
information  about  that  infrastructure 
available  to  the  public.  The  Commission 
emphasizes,  however,  that  in  no  way  is  it 
proposing  to  prevent  or  otherwise  impede  the 
public  from  having  access  to  information  it 
needs  in  order  to  respond  to  applications  and 
other  proposals  from  the  regulated 
companies.  This  Notice  is  not  intended  to 
address  whether  the  public  with  such  a  need 
has  access  to  certain  documents;  rather,  it  is 
intended  to  address  how  the  public  with 
such  a  need  will  have  access  to  certain 
documents. 

m.  Implementation  of  Policy  Statement 

A  brief  overview  of  the  Commission's 
experience  since  issuance  of  the  Policy 
Statement  may  help  to  understand  the  instant 
task  better,  because  this  Notice  is 
understandably  informed  by  that  experience. 
To  implement  the  policy,  the  Commission's 
staff  first  disabled  RIMS  access  to  all 
oversized  documents,  which  frequently 
contain  detailed  infrastructure  information 
and  also  removed  them  from  the  Public 
Reference  Room.  Staff  next  identifred  and 
disabled  or  denied  access  to  other  types  of 


an  open  and  accountable  system  of  government.  At 
the  same  time,  it  recognized  the  importance  of 
protecting  the  sensitive  institutional,  commercial, 
and  personal  interests  that  can  be  implicated  in 
government  records — such  as  the  need  to  safeguard 
national  security,  to  maintain  law  enforcement 
effectiveness,  to  respect  business  confidentiality,  to 
protect  internal  agency  deUberations,  and  to 
preserve  personal  privacy. 

*  Since  September  11,  2001,  the  United  States 
government  has  issued  a  total  of  four  warnings — 
three  official  warnings  and  one  unofficial  warning. 
On  October  11,  2001,  Attorney  General  John 
Ashcroft  issued  the  first  official  warning  of  possible 
attacks.  He  again  issued  an  official  warning  on 
October  29.  2001.  On  December  3,  2001.  Tom  Ridge, 
Director  of  Homeland  Security,  issued  the  third 
official  warning  because  Attorney  General  Ashcroft 
was  out  of  town.  This  third  warning,  which  was  to 
be  in  effect  throughout  the  holiday  season,  was 
extended  on  January  2,  2002  to  last  through  March 
11,  2002.  As  most  relevant  here,  in  late  November 
2001,  Attorney  General  Ashcroft  warned  of  an 
imcorroborated  report  of  a  possible  terrorist  threat 
against  natural  gas  pipelines.  Accordingly,  the 
American  Petroleum  Institute,  the  lead  industry  . 
group  coordinating  with  the  FBI  and  Energy 
Department  on  security  matters,  issued  a  warning 
to  oil  and  gas  companies. 


documents  dealing  with  licensed 
hydropower  projects,  certificated  natural  gas 
pipelines,  and  electric  transmission  lines  that 
appeared  to  include  critical  infrastructure 
information.  This  effort,  which  was 
undertaken  as  cautiously  and  methodically 
as  possible,  affected  tens  of  thousands  of 
documents. 

As  of  January  3,  2002,  the  treatment  of 
previously  public  documents  as  non-public 
generated  twenty-five  FOIA  requests.  Most  of 
these  requests  are  pending,  as  the  time  for 
responding  is  still  running  or  has  been  tolled 
because  the  Commission  sent  letters  to  the 
submitters  of  the  information  for  their  views 
on  the  applicability  of  the  FOIA  exemptions. 
See  CFR  385.112(d).  In  one  instanqe, 
however,  the  FOIA  request  was  mooted, 
because  the  Commission  provided  the 
document  to  the  requester  outside  the  FOIA 
process.  The  requester  was  a  pipeline' 
applicant  who  sought  a  non-published 
environmental  assessment  that  was 
referenced  in  the  order  issuing  the  applicant 
a  certificate.  As  the  applicant,  the  requester 
was  a  unique  member  of  the  public,  who  had 
to  have  the  environmental  assessment  to 
decide  whether  to  accept  the  certificate,  and, 
if  so,  how  to  comply  with  its  terms. 
Moreover,  a  company  whose  facilities  were 
intended  to  be  protected  boja  terrorist 
attacks  by  the  Policy  Statement  could  fairly 
be  assumed  to  treat  any  sensitive  information 
contained  in  the  environmental  assessment 
in  the  same  way  that  the  Commission  would, 
that  is,  to  protect  it  frttm  getting  into  the 
hands  of  terrorists.  Therefore,  the  company's 
request  was  handled  outside  the  FOIA 
process.^ 

As  a  separate  matter,  since  the  issuance  of 
the  Policy  Statement,  the  Commission  has 
also  entertained  a  request  fi^m  a  company  to 
remove  what  in  its  view  was  critical 
infrastructure  information  which  had  not 
been  removed  from  public  access  as  part  of 
the  staffs  efforts  to  implement  the  policy  on 
previously  public  documents.  Williston 
Basin  Interstate  Pipeline  Company  filed 
revised  tariff  sheets  on  November  30,  2001, 
to  remove  the  system  maps  itom  its  tariff, 
and  requested  a  waiver  of  18  CFR  154.106  to 
do  so."  The  Commission  denied  Williston 
Basin's  specific  proposal  as  unnecessary 
because  it  construed  the  proposal  as  a  request 
for  confidential  treatment  of  those  particular 
sheets  in  its  tariff,  and  granted  that  request. 
See  Williston  Basin  Interstate  Pipeline 
Company,  97  FERC 1 61.369  (2001).  The 
Commission  reasoned  that  this  action  would 
allow  it  to  have  the  information  needed  to 
fulfill  its  regulatory  obligations,  while  at  the 
same  time  satisfying  Williston  Basin's  desire 


5  Two  other  FOIA  requests  were  likewise  mooted. 
One  involved  a  request  from  a  law  firm  representing 
a  regulated  company,  which  no  longer  had  a 
particular  map  filed  previously  by  its  cUent.  This 
request  was  handled  outside  of  FOIA  as  it 
concerned  a  request  from  a  company  for  its  own 
material.  The  other  request  was  made  by  an 
intervener  in  a  certificate  proceeding.  In  this  case, 
the  pipeline  applicant  provided  the  information 
directly  to  the  requester. 

'Section  154.106  requires  each  natural  gas 
pipeline  to  display  a  system  map  in  its  tai^  and 
to  update  its  maps  annually  to  reflect  any  major 
change*  in  iMalities. 
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to  keep  the  maps  out  of  the  public  domain 

for  safety  purposes.  Id.  at ,  slip  op.  at  2. 

The  Commission  further  took  into  account 
that  customers  or  prospective  customers  of 
Williston  Basin  will  be  able  to  obtain  a  copy 
of  the  map  directly  frtim  the  pipeline 
company.  Id. 

IV.  Questions  for  Response 

A.  Legal  Authority  to  Protect  CEII 

To  reiterate,  the  Commission's  goal  is  not 
to  alter  in  any  way  the  public's  right  to  access 
documents  that  they  need  to  participate  in  a 
meaningful  way  in  Commission  proceedings. 
For  this  reason,  for  example,  the  proposed 
location  of  new  gas  pipeline  facilities  would 
not  be  resfricted  from  public  access  or 
involvement.  Likewise,  the  Commission  does 
not  want  to  prevent  the  general  public, 
including  the  press,  fi^m  accessing 
information  to  understand  better  how  the 
Commission  operates.  The  Commission  must 
balance  these  goals  against  legitimate 
concerns  about  the  integrity  of  the  nation's 
energy  infrastructure.  For  this  purpose,  the 
Commission  believes  it  is  necessary  to  devise 
procedures  for  the-public  to  access  CEII.  To 
do  so,  the  Commission  starts  with  the 
premise  that  any  information  it  collects  will 
generally  be  publicly  available.  That  is 
consistent  with  the  scheme  of  its  enabling 
statutes,  which  are  grounded  in  public 
participation  in  reviewing  companies'  rates 
and  terms  and  conditions  of  service  and  in 
processing  their  certificate  and  license 
applications.  See,  e.g.,  section  4(c)  of  the 
Natural  Gas  Act,  15  U.S.C.  717c;  section  205 
of  the  Federal  Power  Act,  16  U.S.C.  824d. 
Nonetheless,  the  Commission's  enabling 
statutes  do  not  appear  to  prohibit  the 
Commission  from  devising  procedures  to 
control  the  public's  access  to  CEII.  On  the 
other  hand,  the  Commission's  regulations  or 
policies  may  foreclose  such  procedures  to  the 
extent  they  require  certain  CEII  to  be  made 
public  and  foreclose  their  being  treated 
confidentially. 

For  example,  there  may  be  an  anomaly  in 
the  Commission's  maintaining  the 
confidentiality  of  CEII,  such  as  oversized, 
detailed  system  maps  (which  show  not  only 
the  proposed  facilities,  but  their  relationship 
to  existing  facilities),  but  Still  requiring 
companies  to  maintain  a  public  file  of  all 
relevant  documents  at  a  suitable  location  or 
locations  outside  of  FERC.  See  18  CFR 
157.10.  Similarly,  the  Commission  requires 
pipeline  applicants  to  make  a  good  faith 
effort  to  place  materials  in  a  location  that 
provides  maximum  accessibility  to  the 
public,  and  to  make  available  complete 
copies  of  their  applications  in  accessible 
central  locations  in  each  county  throughout 
the  project  area,  either  in  paper  or  electronic 
format,  within  three  business  days  of  the  date 
a  filing  is  issued  a  docket  number.  See  18 
CFR  157.10(b)(2)  and  (c). 

Under  these  circumstances,  as  a  threshold 
matter,  the  Commission  must  decide  whether 
any  of  its  current  regulations  or  policies  need 
tolw  revised  in  order  to  implement  changes 
in  the  way  the  public  accesses  CEII.'  To 


assist  this  inquiry,  the  Commission  is 
attaching  to  this  Notice,  as  a  non-public 
appendix,  a  list  of  previously  public 
documents,  which  are  likely  candidates  for 
consideration  as  CEII.*  The  Commission 
requests  that  respondents  distinguish  as 
much  as  possible  in  their  answers  between 
the  legal  implications  for  proposed  projects 
versus  operational  projects.  See  B.4.  below. 

Against  this  backdrop,  the  Commission 
seeks  responses  to  the  following  questions: 

1.  Are  there  statutory  impediments  to 
protecting  CEII  under  the  following: 

a.  Natural  Gas  Act.  15  U.S.C.  717.  et  seq.; 

b.  Federal  Power  Act.  16  U.S.C.  791a.  et 
seq.; 

c.  FERC's  other  enabling  statutes; 

d.  National  Environmental  Policy  Act,  42 
U.S.C.  4321-4370d;  or 

e.  Substantive  environmental  laws? 

2.  Are  there  regulatory  impediments  to 
protecting  CEII? 

a.  What  changes,  if  any.  are  required  to  the 
Commission's  own  regulations  to  enable  it  to 
protect  CEII  adequately? 

b.  What  changes,  if  any.  are  required  to  the 
Commission's  regulations  to  enable  regulated 
entities  to  protect  CEII? 

c.  Are  there  non-FERC  regulations  that 
impair  the  Commission's  or  the  regulated 
companies'  ability  to  protect  CEII 
adequately? 

d.  Do  Order  Nos.  608  ^  and  609  '<•  create 
any  impediment  if  the  Commission  defines 
CEII  to  include  only  information  regarding 
licensed  or  certificated  projects? 

B.  Definition  of  Critical  Energy  Infrastructure 
Information  (CEII) 

A  major  issue  throughout  the  past  three 
months  has  been  identifying  information  that 
warrants  protection  in  light  of  the  September 
1 J  events.  After  the  issuance  of  the  Policy 
Statement,  the  Commission  removed  from 
ready  public  access  documents  "that  detail 
the  specifications  of  energy  facilities  licensed 
or  certificated  under  part  I  of  the  Federal 
Power  Act  *  *  •  and  section  7(c)  of  the 


'  As  separate  matter,  the  Commission  is  aware  of 
at  least  six  pieces  of  legislation  that  have  been 
introduced  in  the  First  Session  of  the  107th 


Congress,  including  S.  1407,  S.  1456.  S.  1529,  S. 
1534,  H.R.  1292,  and  H.R.  1158.  The  Commission 
does  not  t)elieve,  however,  that  it  needs  a  change 
in  its  legislative  mandate  to  proceed  with  this 
Notice.  That  is  not  to  stay,  of  course,  that  it  would 
not  welcome  guidance  bom  the  Congress  on  these 
matters. 

0  The  procedures  to  obtain  a  copy  of  the  non- 
public appendix  are  set  forth  at  the  end  of  this 
Notice  in  the  section  entitled  'Document 
Availability." 

«  "Collaborative  Procedures  for  Energy  Facility 
Applications,"  Order  No.  608,  64  FR  51209 
(September  22, 1999);  FERC  Statutes  and 
Regulations,  Regulations  Preambles  July  1996— 
December  2000. 1 31,080  (September  15, 1999), 
order  on  reh'g.  Order  No.  608-A,  65  FR  65752 
(November  2,  2000);  FERC  .Statutes  and  Regulations, 
Regulations  Preambles  July  1996-December  2000. 
1 31,110  (October  27.  2000). 

10  "Landowner  Notification,  Expanded 
Categorical  Exclusions,  and  Other  Environmental 
Filing  Requirements,"  Order  No.  609,  64  FR  57374 
(October  25.  \999).  FERC  Statutes  and  Regulations, 
Regulations  Preambles  July  1996-December  2000. 
1 31,082  (October  13.  1999),  order  on  reh'g.  Order 
No.  609-A,  65  FR  15234  (March  22,  2000),  FERC 
Statutes  and  Regulations,  Regulations  Preambles 
July  1996-December  2000, 1 31,095  (March  16, 
2000). 


Natural  Gas  Act.  *   *   *"  Since  that  time,  the 
Commission  has  recognized  that  there  may 
be  additional  information  that  warrants 
protection  as  well,  for  instance,  information 
relating  to  the  transmission  of  electricity.  The 
Commission  must  develop  a  workable 
definition  of  CEII  that  is  broad  enough  to 
encompass  information  useful  to  would-be 
terrorists  in  planning  a  terrorist  attack, 
without  removing  from  the  public  domain 
information  that  poses  little  to  no  risk.  The 
definition  will  guide  submitters  of 
information  and  Commission  staff  reviewing 
such  submissions  in  determining  whether  or 
not  the  information  should  be  freely  available 
to  the  general  public. 

Below  is  a  list  of  questions  that  may  assist 
the  Commission  in  devising  a  consistent 
method  of  identifying  CEII. 

1.  What  are  the  primary  considerations  that 
the  Commission  should  use  to  determine 
which  information  should  be  protected? 
Should  the  Commission  only  protect 
information  relating  to  certain  critical 
components  of  the  infrastructure?  If  so,  how 
does  it  identify  such  components?  If 
information  is  removed  only  for  those 
identified  facilities,  will  that  highlight 
critical  facilities  for  would-be  terrorists? 

2.  Should  CEII  include  all  information 
related  to  locations  of  existing  facilities?  Does 
the  scale  of  the  map  make  a  difference? 
Should  the  Commission  protect  location 
information  only  where  a  map  provides  exact 
location  of  facilities  (e.g.,  longitude  and 
latitude,  or  map  coordinates)?  What  if  the 
information  is  otherwise  publicly  available 
from  another  source,  e.g.,  a  commercial  map? 

3.  Aside  from  location,  what  additional 
types  of  information  may  warrant  protection 
(i.e.,  removal  from  existing  systems  where 
possible,  or  redaction  from  future  filings)? 

a.  Diameter,  throughput  and  pressure 
information  relating  to  gas  pipelines? 

b.  System  constraints  for  both  gas  and 
electric  transmission  systems? 

c.  Supply  lines  to  critical  facilities 
(hospitals,  military  installations,  government 
facilities,  etc.)? 

d.  Number  of  retail  customers  served  by  a 
particular  portion  of  the  infrastructure? 

e.  Redundancy  or  lack  of  redundancy  in 
the  system? 

f.  Compressor  station  layouts  and  layouts 
of  other  above-ground  facilities? 

g.  Location  of  critical  components,  e.g.  shut 
off  valves? 

h.  Inundation  information  and  other 
similar  information  that  details  areas  likely  to 
be  affected  by  a  failure  in  the  system? 

i:  Vulnerability/risk  assessments  and  other 
information  that  may  provide  insights  into 
vulnerabilities  in  the  infrastructure? 

j.  Emergency  Action  Plans  or  other 
documents  detailing  steps  to  be  taken  in  the 
event  of  an  emergency  involving  a  facility? 

4.  Should  the  restrictions  be  limited  to 
existing  projects  or  should  they  be  extended 
to  proposed  projects  or  extensions? 

a.  What  are  the  legal  impediments  and 
practical  difficulties  associated  with 
extending  the  restrictions  to  pending 
projects? 

b.  How  should  the  Commission  handle 
hydropower  relicensing  situations  whe-  e 
there  is  a  need  for  public  participation,  uid 
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also  a  risk  that  an  existing  facility  could  be 
endangered  by  release  of  certain  information? 

c.  How  should  the  Commission  handle 
situations  where  documents  relating  to  a  yet- 
to-be-approved  project  contain  CEU  relating 
to  existing  facilities?  Can  those  portions  be 
removed  and  still  permit  effective  public 
participation  in  the  process?  Is  there  an 
effective  way  to  limit  access  to  those  with  a 
need  for  the  information? 

d.  If  CEU  related  to  proposed  projects  is  not 
restricted  during  the  licensing/certificate 
stage,  at  what  point  in  the  process  should  the 
information  no  longer  be  readily  available.to 
the  public? 

(1)  Once  the  Commission  issues  the 
license/certificate? 

(2)  When  a  pipeline  applicant  accepts  the 
certificate  or  when  it  commences 
construction? 

(3)  When  a  hydropower  licensee  or 
exemptee  commences  construction? 

(4)  After  construction  is  completed,  or  any 
operational  portion  is  completed? 

(5)  When  rehearing  period  or  appeal  period 
has  run  or  all  rehearings  or  appeals  have 
been  decided? 

C.  Requester's  Status  and  Need  for  the 
Information 

At  present,  the  Commissicm  is  considering 
an  approach  that  would  strive  to  process 
most  requests  for  (JEII  outside  of  the  FOIA 
process.i>  As  part  of  this  approach, 
requesters  may  be  subject  to  different 
procedures  and  entitled  to  more  or  less 
information,  depending  on  their  status  and 
their  need  for  the  information.  The 
Commission  has  identified  the  following 
categories  of  potential  requesters:  (1)  Federal 
government  entities,  including  Congress;  (2) 
state  governments;  (3)  local  governments;  (4) 
Native  American  Tribes;  (5)  submitters  of 
CEII;  (6)  parties  seeking  CKll  relating  to  their 
own  project  or  facility;  (7)  representatives  of 
submittos  or  parties  seeking  information 
relating  to  their  client's  own  project  or 
fiacility;  (8)  interveners;  (9)  those  who  have 
sought,  but  have  not  yet  been  granted, 
intervener  status;  (10)  landowners  and 
landowner  groups;  (11)  media 
representatives;  (12)  third-party  requesters 
who  want  the  information  for  a  business 
purpose  such  as  selling  a  product  or  service 
or  advising  clients  of  potential  business 
opportimities;  and  (13)  members  of  the 
general  public.  Below  are  some  issues  that 
must  be  considered  if  the  Commission  adopts 
an  approach  that  takes  a  requester's  status 
and  need  into  account. 

1.  Should  Federal  requesters  have  ready 
access  to  CEO?  If  a  Federal  entity  is  given 
access  where  others  involved  in  a  case  are 
not,  are  there  ex  parte  concerns? 

2.  Should  submitters  of  information  be 
entitled  to  ready  access  to  CED  regarding 
their  own  facilities?  What  about  facility 
owners?  Should  it  matter  whether  the 
information  was  submitted  by  the  entity  or 
created  by  the  Commission? 

3.  Should  interveners  be  afforded  ready 
access  to  CED?  Should  persons  who  have 
filed  motions  to  intervene  that  have  not  been 


»  The  Coininiasioa  tentatively  plans  to  add  a  new 
section  to  18  CFR  part  388,  following  the  FOIA 
ragulatioos. 


denied  be  granted  the  same  access  as 
interveners?  If  the  Commission  denies  access 
to  these  requesters,  has  it  effectively  denied 
them  an  opportunity  to  participate  in  the 
matter?  If  the  Commission  grants  ready 
access  to  CEII  to  interveners,  do  its  intervener 
rules  at  18  CFR  385.214  need  to  be  revised 
to  require  a  greater  demonstration  of  interest 
than  currently  is  required? 

4.  Should  state  governments  be  given  ready 
access  to  CEII?  There  is  statutory  authority 
for  the  Commission  to  share  information  with 
state  commissions  in  both  the  Natural  Gas 
Act  and  the  Federal  Power  Act.  If  a  state 
government  is  given  access  where  others  are 
not,  are  there  ex  parte  concerns? 

5.  Should  affected  landowners  who  have 
not  intervened  be  granted  access  to  CED?  If 
so,  should  those  landowners  be  defined  using 
the  parameters  found  in  existing  regulations, 
such  as  18  CFR  4.32(a)(3)(i)(A)  and 
157.6(d)(2)?  If  the  current  regulations  contain 
no  obligation  to  keep  the  landowner  lists 
updated,  how  can  the  Commission  later 
verify  that  a  requester  is  still  an  affected 
landowner  since  property  can  be  bought  and 
sold  at  any  time?  If  the  Commission  cannot 
craft  a  satisfactory  method  of  verifying 
landowners'  status,  should  non-intervener 
landoMmers  follow  the  FOIA  procedures  in 
18  CFR  388.108? 

6.  How  should  the  Commission  handle 
CEII  requests  from  members  of  the  press 
since  it  is  highly  unlikely  that  members  of 
the  press  would  be  willing  to  abide  by  a  non- 
disclosure agreement?  If  media  requests 
cannot  be  handled  under  alternative 
procedures,  should  media  representatives  be 
directed  to  follow  the  FOIA  procedures  in  18 
CFR  388.108? 

7.  How  should  the  Commission  treat  other 
third  party  requesters  that  want  the 
information  for  business  purposes,  e.g., 
consulting  firms  that  may  want  the 
information  to  sell  a  product  or  service  or  to 
advise  clients  on  potential  business 
opportunities?  Under  those  circimistances, 
the  third  party  would  be  unlikely  to  enter 
into  a  non-disclosure  agreement.  If  this  is  the 
case,  should  they  be  directed  to  follow  the 
FOIA  procedures  in  18  CFR  388.108? 

8.  How  should  the  Commission  treat 
requests  from  a  party  in  one  proceeding  to 
obtain  information  filed  at  the  Commission 
by  someone  who  is  not  a  party  in  that 
particular  proceeding? 

D.  Verification  and  Access  ksues 

If  the  Commission  adopts  a  system  where 
the  identity  of  the  requester,  the  status  of  the 
requester,  and  the  requester's  need  for  the 
information  are  relevant,  the  Conunission 
must  have  a  method  of  verifying  the  identity 
and  status  of  the  requester.  The  Commission 
currently  uses  an  ID  and  password  to  verify 
the  identify  of  filers  who  make  electronic 
filings  using  the  Internet.  It  may  be  possible 
to  use  a  similar  system  to  verify  identities  of 
requesters  of  CED. 

Another  issue  is  whether  the  form  of  the 
request  should  be  relevant  in  deciding  to 
grant  or  deny  access  to  CEII.  Internet  access 
seems  to  provide  the  broadest,  easiest  access 
to  documents.  Written  requests  for 
documents  to  be  mailed  to  a  street  address 
provide  an  increased  level  of  security 


because  the  recipient  may  be  traceable 
through  the  address.  Similarly,  requiring  a 
requester  to  appear  in  person  at  the  Public 
Reference  Room  with  identification  provides 
some  level  of  security  as  well.  Questions 
relating  to  verification  and  access  are  listed 
below. 

1.  What  type  of  system  should  the 
Commission  use  to  verify  that  a  requester  is 
who  he  or  she  purports  to  be?  Options 
include,  among  others,  use  of  IDs  and 
passwords,  use  of  personal  identification 
numbers,  and  use  of  digital  signatures. 

2.  How  should  the  Commission  verify  that 
a  particular  individual  is  authorized  to 
request  documents  on  behalf  of  an 
organization?  Should  the  organization 
provide  a  list  of  authorized  individuals  to  the 
Commission,  perhaps  as  part  of  its 
intervention?  Should  the  Commission  issue 
the  entity  an  ID  and  password  and  leave  it 
up  to  the  organization  to  determine  which  of 
its  employees  can  have  the  password? 

3.  Should  the  level  of  verification  required 
depend  on  how  the  requester  is  seeking  to 
obtain  the  information?  For  example,  should 
a  higher  level  of  verification  be  required 
when  someone  is  accessing  documents  over 
the  Internet  than  when  they  are  filing  a 
written  request  for  the  documents? 

4.  If  the  Conunission  eliminated  all 
Internet  access  to  CEII,  would  that  be 
sufficient  protection?  , 

E.  Non-disclosure  Agreements  and 
Limitations  on  Use  of  Information 

One  reason  that  the  FOIA  is  not  a  useful 
vehicle  for  handling  requests  for  CEO  is  that 
it  does  not  permit  the  Commission  to  place 
any  restrictions  on  the  recipient's  use  or 
dissemination  of  the  information.  The 
Commission  believes  that  disclosure  of  CEU 
should  be  restricted  to  those  who  have  a 
legitimate  need  for  the  information,  and  that 
recipients  should  be  under  an  obligation  to 
protect  the  information  from  disclosure.  The 
Commission  is  considering  the  extent  to 
which  non-disclosure  agreements  and 
agreements  limiting  the  use  of  the  CEU  are 
appropriate,  especially  where  the  requester 
has  an  existing  obligation  or  interest  in 
protecting  the  CEO.  In  addition,  the 
Commission  is  considering  a  recipient's 
obligation  to  dispose  ofcEll  once  it  is  no 
longer  needed. 

1.  Should  a  focilify  applicant,  owner,  or 
operator  be  required  to  sign  a  non-disclosure 
agreement  in  order  to  access  CEU  regarding 
its  own  project,  or  is  its  interest  in  protecting 
the  project  sufficient  to  ensure  that  it  wUl 
safeguard  the  information  and  only  share  it 
to  the  extent  necessary? 

2.  Should  representatives  of  Cacility 
owners,  applicants,  and  operators 
(contractors,  insurers,  etc.)  be  required  to 
sign  non-disclosure  agreements  or  use 
limitations  as  a  prerequisite  to  receiving 
CEU?  Should  the  Commission  rely  on  the 
owner,  applicant  or  operator  to  impose  its 
ovra  conditions  on  its  representative's  use 
and  dissemination  of  the  information? 

3.  Is  it  prefsrable  for  the  Commission  to 
direct  the  requester  to  negotiate  witir  the 
submitter  for  the  information  wherever 
possible,  or  does  it  make  mora  sense  for  the 
Commission  to  control  the  disclosure  of  the 
infonnatioD? 
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4.  Is  it  necessary  to  have  another  Federal 
agency  representative  sign  a  non-disclosure    - 
agreement  in  order  to  access  CEU.  or  does  44 
U.S.C.  3510(b)  afford  adequate  assurance  that 
the  information  will  be  handled 
appropriately?  ^^  Is  there  a  need  to  restrict  a 
Federal  agency's  ability  to  use  CEO  outside 
of  the  particular  Commission  proceeding? 

5.  Should  state  or  local  agencies  be 
required  to  sign  non-disclosure  agreements  as 
a  prerequisite  to  receiving  CEU?  Is  there  a 
need  to  restrict  the  state  or  local  agency's 
ability  to  use  CEO  outside  of  the  particular 
Commission  proceeding? 

6.  Should  Native  American  Tribal 
representatives  be  required  to  sign  non- 
disclosure agreements  as  a  prerequisite  to 
receiving  CEU?  Should  Tribes'  use  of  CEU  be 
limited  to  the  particular  Commission 
proceeding? 

7.  Should  interveners  and  those  who  have 
sought  intervener  status  be  required  to  sign 
non-disclosure  agreements  and  use 
limitations  as  a  prerequisite  to  receiving 
CED? 

8.  Will  media  representatives  sign  non- 
disclosure agreements  and  use  limitations?  If 
not,  should  the  Commission  disseminate  CEU 
to  media  requesters? 

9.  Will  third  party  requesters  who  are 
seeking  the  information  to  seU  a  product  or 
service  or  advise  clients  be  willing  to  sign 
non-disclosure  agreements  and  use 
limitations?  If  not,  should  the  Conunission 
disseminate  CEU  to  such  requesters? 

F.  Applicability  of  FOIA  Exemptions 

The  Commission's  intended  approach  on 
handling  CEII  is  premised  on  the  belief  that 
CEU  is  exempt  from  disclosure  under  the 
Freedom  of  Information  Act  (FOIA),  5  U.S.C. 
552,  which  gives  any  person  the  right  to 
obtain  Conunission  records  unless  the 
records  are  protected  by  an  exemption  or 
exclusion.  Generally,  records  released  to  one 
requester  under  the  FOIA  must  be  released  to 
all.  Additionally,  as  discussed  above,  the 
FOIA  does  not  allow  restrictions  to  be  placed 
on  the  recipient's  use  or  dissemination  of 
information  released  under  the  FOIA.  The 
procedures  contemplated  above  are  intended 
to  provide  a  process  whereby  the 
Commission  can,  on  a  limited  basis,  share 
otherwise  exempt  information  with  those 
with  a  legitimate  need  for  the  information. 
The  fact  that  information  is  exempt  from 
disclosure  under  FOIA  usually  will  not 
prevent  those  with  a  need  for  the  information 
from  getting  it,  perhaps  with  limitations  on 
use  and  disclosure  ot  the  information. 

There  are  nine  exemptions  and  three  law 
enforcement  record  exclusions  under  the 
FOIA.  13  In  order  to  protect  CEU  from 
unlimited  disclosure  to  anyone  who  requests 
it,  the  Commission  must  determine  that  the 


'2  44  U.S.C.  3510(b)  states  that  when  one  Federal 
agency  receives  information  from  another  Federal 
agency,  the  employees  of  the  recipient  agency  are 
subject  to  all  provisions  of  law  relating  to 
unauthorized  release  of  the  information  that  apply 
to  employees  of  their  own  agency,  as  well  as  those 
of  the  agency  that  supplied  the  information. 

"  Records  that  Ml  under  an  exclusion  are  not 
considered  subject  to  FOIA,  enabling  an  agency  to 
state  that  there  are  no  documents  responsive  to  the 
FOIA  request. 


information  is  entitled  to  an  exemption  or  is 
excluded  from  the  FOIA.  It  is  highly  imlikely 
that  an  exclusion  would  apply  to  GEU.  Of  the 
nine  exemptions,  the  Commission  believes 
that  the  exemptions  that  are  most  likely  to 
^ply  to  CEU  are  Exemptions  2, 4,  and  7(F). 
Exemption  2  protects  from  disclosure, 
documents  "related  solely  to  the  internal 
personnel  rules  and  practices  of  an  agency." 
5  U.S.C.  552(b)(2).  Attorney  General  John 
Ashcroft's  October  12,  2001  memorandum  to 
heads  of  departments  and  agencies  states  that 
"(ajny  agency  assessment  of,  or  statement 
regarding,  the  vulnerability  of  such  a  critical 
asset  should  be  protected  pursuant  to 
Exemption  2,"  and  continues  that  "a  wide 
range  of  information  can  be  withheld  under 
Exemption  2's  'circumvention'  aspect." 
Exemption  4  covers  "trade  secrets  and 
conunercial  or  financial  information  obtained 
from  a  person  and  privileged  or 
confidential."  5  U.S.C.  552(b)(4).  Exemption 
-7(F)  exempts  "records  or  information 
compiled  for  law  enforcement  purposes,  but 
only  to  the  extent  that  the  production  of  such 
law  enforcement  records  or  information 
*  *  *  could  reasonably  be  expected  to 
endanger  the  life  or  physical  safety  of  any 
individual."  5  U.S.C.  552(b)(7)(F).  Case  law 
has  recognized  that  this  may  cover  civil  and 
administrative  law  enforcement  as  well  as 
criminal  law  enforcement.  Below  is  a  list  of 
issues  that  relate  to  the  applicability  of  FOIA 
protection  to  CEU. 

1.  V/hat  types  of  documents  are  likely  to 
contain  CEU  that  would  be  exempt  under 
Exemption  2? 

2.  Do  regulated  entities  consider  CEII  to  be 
exempt  from  disclosure  under  FOIA 
Exemption  4  ("trade  secrets  and  commercial 
or  financial  information  obtained  from  a 
person  and  privileged  or  confidential")? 

3.  Can  regulated  entities  articulate  likely 
competitive  harm  associated  with  the  release 
of  all  or  some  categories  of  CEU? 

4.  If  the  Commission  seeks  to  protect  CEII 
as  exempt  from  disclosure  to  the  general 
public  under  FOIA  Exemption  4,  will  the 
Trade  Secrets  Act,  18  U.S.C.  1905.  limit  the 
Commission's  ability  to  make  disclosure  to 
select  groups  (e.g.  interveners)  that  agree  to 
limit  use  and  dissemination  of  such 
information? 

5.  What  types  of  documents  containing 
CEU  are  compiled  by  the  Commission  for  law 
enforcement  purposes- that  could  reasonably 
be  expected  to  endanger  the  life  or  physical 
safety  of  individuals? 

G.  Submission  of  CEII  to  the  Commission 

The  Commission  must  also  determine  what 
direction  to  give  filers  on  how  to  identify  and 
submit  CEU  in  fature  filings.  The 
Commission  currently  has  provisions  in  18 
CFR  388.112  that  specify  hard  copy  and 
electronic  media  filing  requirements  for 
information  for  which  privileged  treatment  is 
sought.  At  the  present  time,  the  Commission 
is  not  accepting  Internet  filing  of  any 
documents  that  require  privileged  or 
confidential  treatment.  See  18  CFR 
385.2003(c)(3).  We  assume  that  at  the  time 
the  Commission  is  prepared  to  accept  such 
information  over  the  Internet  that  CEU 
information  will  be  included  as  well. 

Generally,  the  rules  in  18  CFR  388.112 
require  a  filer  to  submit  an  unredacted,  non- 


public version  of  a  document  as  well  as  a 
redacted,  public  version  of  the  same 
doctunent.  The  disadvantage  to  the 
Conunission  of  this  approach  is  that  it  takes 
up  more  file  or  disk  space  because  there  often 
is  significant  overlap  between  the  two 
documents.  An  alternative  approach  would 
be  to  permit  filers  to  submit  any  CEU 
portions  of  their  document  as  a  separate  non- 
public appendix  or  attachment  to  their 
public,  non-redacted  filing.  This  approach 
may  be  workable  where  there  are  only  a  few 
portions  of  a  document  that  contain  CEU.  but 
seems  less  workable  where  CEU  appears 
throughout  a  document.  In  that  case,  trying 
to  get  the  full  import  of  the  document  would 
be  difficult  because  the  reader  would  have  to 
continually  switch  between  the  public  filing 
and  the  non-public  attachment. 

1.  Should  filers  submit  CEU  using  the 
process  in  18  CFR  388.112,  i.e.,  submit  a 
redacted  public  version  and  an  unredacted 
non-public  version? 

2.  Should  filers  be  permitted  or  required  to 
submit  CEU  as  a  separate  non-public 
appendix  or  attachment  to  a  public,  non- 
redacted  filing? 

3.  Should  the  Commission  leave  it  to  the 
filer's  discretion  which  method  to  use  to 
distinguish  CEII  from  the  public  portions  of 
the  document? 

4.  What  are  the  burdens,  if  any,  to  filers  to 
any  of  the  various  approaches  for  segregating 
CHI  from  public  information? 

H.  Challenges  to  CEII  Status  of  a  Document 
Another  issue  is  how  to  handle  disputes 
with  respect  to  the  determination  of  whether 
a  document  contains  CEU.  Under  the  existing 
regulation  at  18  CFR  388.112(d),  a  submitter 
is  given  an  opportunity  to  explain  why  the 
document  is  entitled  to  non-public  treatment. 
In  the  event  that  the  Commission  determines 
to  release  some  or  all  of  the  information  for 
which  privileged  treatment  is  sought,  the 
submitter  is  notifiediprior  to  release  as 
provided  for  in  18  CFR  388.112(e). 

1.  Are  the  procedures  in  §  388.112  effective 
for  handling  challenges  to  the  CEII  status  of 

a  document? 

2.  If  a  FOIA  request  is  filed  pursuant  to  18 
CFR  388.108,  should  the  filer  or  submitter  be 
given  an  opportunity  to  explain  why  the 
document  is  entitled  to  non-public  treatment 
as  provided  for  in  18  CFR  388.112  (d)? 

3.  If  the  Commission  disagrees  with  the 
submitter's  claim  that  the  information  is  CEII, 
should  the  Commission  provide  notification 
prior  to  release  as  provided  for  in  18  CFR 
388.112(e)? 

4.  Is  a  different  process  called  for  where 
there  is  no  FOIA  request  filed,  for  instance 
where  a  Federal  agency  requests  access  to  the 
information?  What  should  the  process  be? 

5.  Is  a  different  process  called  for  where 
the  Commission  on  its  own  initiative 
determines  that  the  information  is  not 
entitled  to  CEU  status?  What  should  the 
process  be? 

/.  Ex  Parte  Issues 

The  Administrative  Procedures  Act  and  the 
Commission's  Rule  2201,  18  CFR  385.2201. 
restrict  the  Commission's  ability  to  transmit 
or  receive  CEU  off  the  record  if  it  is  relevant 
to  the  merits  of  a  contested  on-the-record 
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proceeding  pending  before  the  Commission. 
As  identined  below,  issues  may  arise  as  to 
whether  certain  arrangements  for  sharing 
non-public  Ukli  violate  the  ex  parte  rules. 

1.  As  long  as  the  Commission  is  willing  to 
provide  CtUi  to  all  participants  who  are 
willing  to  abide  by  use  and  disclosure 
restrictions,  is  there  any  ex  parte  concern? 

2.  Is  it  possible  to  share  CEII  with  some 
entities  (Federal  agencies,  for  instance),  and 
not  share  the  same  information  with  others 
(interveners,  for  instance]?  Are  there 
situations  where  this  might  be  necessary? 
Should  the  entity  receiving  the  information 
be  required  to  agree  not  to  intervene  or  Rle 
comments  in  the  docket,  thereby  negating  the 
possibility  of  the  CEII  being  used  to  attempt 
to  influence  the  outcome  in  the  matter? 

V.  Guidance  for  Filings  in  the  Interim 

As  noted,  the  Commission  is  using  this 
opportunity  to  provide  guidance  to  the 
companies  whose  facilities  could  be  the 
targets  of  terrorist  attacks  with  respect  to  the 
approach  they  may  use  in  making  tilings 
with  the  Commission.  Between  now  and  the 
effective  date  of  a  final  decision  in  Docket 
No.  RM02-4,  these  companies  may  seek 
confidential  treatment  of  filings  or  parts  of 
filings  which,  in  their  opinion,  contain 
critical  energy  infrastructure  information 
(Ctli).  Granted,  this  Notice  is  intended  to 
initiate  the  public  debate  as  to  what  CEII 
means  for  the  purpose  of  the  Commission's 
regulatory  responsibilities,  so  this  guidance 
may  seem  to  be  jimiping  ahead  of  that  debate. 
But  in  the  interim,  the  Commission  believes 
that  the  public  will  be  better  protected  if 
companies  whose  existing  facilities  and 
operations  are  potentially  in  harm's  way  have 
the  discretion  to  seek  protection  of 
information  which,  in  their  opinion,  could 
increase  the  risk  for  those  facilities  and 
operations.  For  that  purpose,  companies  are 
directed  to  follow  the  procedures  in  18  CFR 
388.112,  and  also  clearly  note  "PL02-1"  on 
the  first  page  of  the  dociunent. 

The  Commission  recognizes  that  as  a  result 
of  this  guidance  companies  may  seek 
confidential  treatment  of  documents  or  parts 
of  documents  that  would  otherwise  be 
readily  available  to  all  members  of  the 
public,  either  as  a  matter  of  practice  or  as  a 
matter  of  law  (specifically,  a  Commission 
regulation).  Therefore,  companies  seeking 
confidential  treatment  of  documents  or  parts 
of  documents  must  include  in  their  request 
for  such  treatment  an  explanation  of  why 
they  believe  the  information  warrants 
conJBdential  treatment  (as  required  by  18  CFR 
385.112)  and,  if  disclosure  of  the  information 
is  otherwise  required  to  be  public  by 
regulation,  they  must  also  seek  a  waiver  of 
the  relevant  r^ulation.  Axiomatically,  the 
Commission  cannot  by  this  guidance  amend, 
without  notice  and  comment,  any  of  its 
regulations.  As  is  the  practice  under  18  CFR 
383.112,  however,  the  Commission  will 
honor  all  requests  for  confidential  treatment, 
and  make  the  information  public  only  if 
someone  else  seeks  the  information  and  the 
Commission  finds  that  information  does  not 
fit  within  an  exemption  under  FOLA. 
Likewise,  if  the  information  would  otherwise 
be  required  to  be  public  by  regulation,  the 
Commission  will  maintain  the  non-public 


status  of  the  information  while  it  considers 
the  waiver  request,  and  make  the  information 
public  only  if  it  finds  that  a  waiver  is  not 
warranted.  Submitters  are  advised  that,  at 
present,  the  Commission  is  not  protecting 
information  related  to  proposed  facilities 
prior  to  issuance  of  a  certificate  or  license. 

VI.  Public  Comment  Procedure 

The  Commission -invites  interested  persons 
to  submit  written  responses  on  the  matters 
and  issues  discussed  in  this  Notice  to  be 
adopted,  including  any  related  matters  or 
alternative  proposals  that  respondents  may 
wish  to  discuss.  Responses  are  due  March  11, 
2002.  Responses  may  be  filed  either  in  paper 
format  or  electronically.  Those  filing 
electronically  do  not  need  to  make  a  paper 
filing. 

To  facilitate  the  Commission's  review  of 
the  responses,  respondents  are  requested  to 
identify  each  specific  question  to  which  their 
response  is  directed  and  to  correspond  the 
responses  to  the  outline  in  the  Notice. 
Additional  issues  the  respondents  wish  to 
raise  should  be  identified  separately. 
Respondents  should  double  space  their 
responses. 

Responses  may  be  filed  on  paper  or 
electronically  via  the  Internet.  Those  filing 
electronically  do  not  need  to  make  a  paper 
filing.  For  paper  filings,  the  original  and  14 
copies  of  such  responses  should  be  submitted 
to  the  Office  of  the  Secretary,  Federal  Energy 
Regulatory  Conmiission,  888  First  Street,  NE., 
Washington  DC  20426  and  should  refer  to 
Docket  Nos.  RM02-4-000  and  PL02-1-000. 

Documents  filed  electronically  via  the 
Internet  must  be  prepared  in  WordPerfect, 
MS  Word,  Portable  Document  Format,  or 
ASCn  format.  To  file  the  document,  access 
the  Commission's  Web  site  at  www.ferc.gov 
and  click  on  "Make  An  E-Filing,"  and  then 
follow  the  instructions  for  each  screen.  First 
time  users  will  have  to  establish  a  user  name 
and  password.  The  Commission  will  send  an 
automatic  acknowledgment  to  the  sender's 
e-Mail  address  upon  receipt  of  comments. 
User  assistance  for  electronic  filing  is 
available  at  202-208-0258  or  by  e-Mail  to 
efiling&feTc.fed.us.  Responses  should  not  be 
submitted  to  the  e-Mail  address. 

Any  person  who  uses  the  non-public 
appendix  to  respond  to  the  questions  in  this 
Notice  are  directed  to  file  two  versions  of  the 
responses,  a  redacted  public  version  and  a 
non-redacted  non-public  version.  The 
redacted  version  must  exclude  any  reference 
to  the  particulars  of  the  appendix,  and  will 
be  made  available  to  the  public.  The  non- 
redacted  version  will  be  kept  confidential. 
Persons  are  further  directed  to  note  plainly 
on  their  responses:  "Redacted"  and  "Non- 
Redacted."  Anyone  referencing  information 
from  the  non-public  appendix  must  make  a 
paper  filing;  the  Commission  currently  is  not 
accepting  non-public  (confidential, 
pftvileged  or  protected)  filings  electronically- 
via  the  Internet. 

Public  versions  of  responses  will  be  placed 
in  the  Commission's  public  files  and  will  be 
available  for  inspection  in  the  Commission's 
Public  Reference  Room  at  888  First  Street, 
NE.,  Washington  DC  20426,  during  regular 
business  hours.  Additionally,  all  public 
versions  of  responses  may  be  viewed. 


printed,  or  downloaded  remotely  via  the 
Internet  through  FERC's  Homepage  using  the 
RIMS  link.  User  assistance  for  RIMS  is 
available  at  202-208-2222,  or  by  e-Mail  to 
rinismastei®ferc.fed.us. 

Vn.  Document  Availability 

In  addition  to  publishing  the  full  text  of 
this  document  (without  the  non-public 
appendix)  in  the  Federal  Register,  the 
Commission  also  provides  all  interested 
persons  an  opportimity  to  inspect  or  copy  the 
contents  of  this  document  (without  the  non- 
public appendix)  during  normal  business 
hours  in  the  Commission's  Public  Reference 
Room  at  888  First  Street,  NE.,  Room  2 A, 
Washington,  DC  20426.  (See  below  for  the 
process  to  use  to  obtain  a  copy  of  the  non- 
public appendix.)  Additionally,  responses 
may  be  viewed  and  printed  remotely  via  the 
Internet  through  FERC's  Home  page  (http:// 
www.feTc.gov)  and  in  FERC's  Public 
Reference  Room  during  normal  business 
hours  (8:30  a.m.  to  5:00  p.m.  Eastern  time)  at 
888  First  Street,  NE.,  Room  2 A,  Washington, 
DC  20426. 

The  Commission's  Issuance  Posting  System 
(QPS)  provides  access  to  the  texts  of  formal 
documents  issued  by  the  Commission  from 
November  14, 1994,  to  the  present.  CIPS  can 
be  accessed  via  Internet  through  FERC's 
Home  page  (http://www.ferc.gov)  using  the 
CIPS  link  or  the  Energy  Information  Online 
icon.  Documents  will  be  available  on  CIPS  in 
ASCn  and  Word  Perfect  6.1.  User  assistance 
is  available  at  (202)  208-0874  or  e-mail  to 
cips.mastei@ferc.fed.  us. 

The  document  (without  the  non-public 
appendix)  is  also  available  through  the 
Commission's  Records  and  Information 
Management  System  (RIMS),  an  electronic 
storage  and  retrieval  system  of  documents 
submitted  And  issued  by  the  Commission 
after  November  16, 1981.  Documents  from 
November  1995  to  the  present  can  be  viewed 
and  printed.  RIMS  is  available  in  the  Public 
Reference  Room  or  remotely  via  the  Internet 
through  FERC's  Home  Page  using  the  RIMS 
link  or  Energy  Information  Online  icon.  User, 
assistance  is  available  at  (202)  208-2222,  or 
by^  e-mail  to  nms.mastei@ferc.fed.us. 

Finally  the  complete  text  of  the  document 
(without  the  non-public  appendix)  on 
diskette  in  Word  Perfect  format  may  be 
purchased  from  the  Commission's  copy 
contractor,  RVJ  International,  Inc.,  whidi  is 
located  in  the  Public  Reference  Room  at  888 
First  Street,  NE.,  Room  2 A,  Washington,  DC 
20426. 

The  non-public  appendix  will  be  available 
subject  to  request  and  signing  a  non- 
disclosure statement.  Specifically,  any 
person  who  wants  a  copy  of  the  non-public 
appendix  must  file  a  request  for  the  appendix 
by  February  7,  2002  with  the  Ofiice  of  the 
Secretary.  This  request  must  explain  the 
person's  interest  in  the  proceeding.  The 
person  wanting  a  copy  of  the  non-public 
apfwndix  must  also  sign  a  non-disclosure 
statement,  which  will  limit  the  use  of  the 
appendix  to  responding  to  this  Notice. 
Procedurally,  the  Office  of  the  Secretary  will 
transmit  all  requests  for  the  non-public 
appendix  to  the  Office  of  the  General 
Counsel,  General  and  Administrative  Law. 
which  will  process  the  requests 
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expeditiously  to  enable  timely  responses  to 
this  Notice. 
By  direction  of  the  CoQunission. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-1614  Filed  1-22-02;  8:45  am] 

BILUNQ  CODE  6717-01-* 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  141  and  142 
RIN1515-AC91 

Single  Entry  for  Split  Sliipments 

AGENCY:  Customs  Service,  Depaitment 
of  the  Treasiuy. 
ACTION:  Proposed  rule;  reopening  of 
comment  period. 

summary:  Customs  is  reopening  the 
period  of  time  within  which  comments 
may  be  submitted  in  response  to  the 
proposed  rule  providing  for  a  single 
entry  for  split  shipments,  which  was 
published  in  the  Federal  Register  (66 
FR  57688)  on  November  16,  2001. 
Specifically,  the  proposed  rule  would 
amend  the  Customs  Regulations  to 
allow  an  importer  of  record,  imder 
certain  conditions,  to  submit  a  single 
entry  to  cover  multiple  portions  of  a 
single  shipment  which  was  split  by  the 
carrier,  and  which  arrives  in  the  United 
States  separately.  The  proposed 
amendments  would  implement 
statutory  changes  made  to  the 
merchandise  entry  laws  by  the  Tariff 
Suspension  and  Trade  Act  of  2000. 
DATES:  Comments  must  be  received  on 
or  before  February  14,  2002. 
ADDRESSES^  Written  comments  may  be 
addressed  to  and  inspected  at  the 
Regulations  Branch,  U.S.  Customs 
Service,  1300  Peimsylvania  Avenue, 
NW.,  3rd  Floor,  Washington.  DC  20229. 
FOR  FURTHER  INFORMATION  CONTACT. 
Russell  Berger,  Regulations  Branch. 
(202-927-1605). 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  1460  of  Public  Law  106-476, 
popularly  known  as  the  Tariff 
Suspension  and  Trade  Act  of  2000, 
amended  section  1484  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1484).  in  pertinent 
part,  by  adding  a  new  paragraph  (j)(2)  in 
order  to  provide  for  a  single  entry  in  the 
case  of  a  shipment  which  is  split  at  the 
initiative  of  the  carrier  and  which 
arrives  in  the  United  States  separately. 

To  implement  section  1484Cj)(2).  by  a 
document  published  in  the  Federal 
Registn-  (66  57688)  on  November  16. 


2001,  Customs  proposed  to  amend  the 
Customs  Regulations  to  allow  an 
importer  of  record,  imder  certain 
conditions,  to  submit  a  single  entry  to 
cover  multiple  portions  of  a  single 
shipment  which  is  divided  by  the 
carrier  into  different  parts  which  arrive 
in  the  United  States  at  different  times, 
often  days  apart. 

Comments  on  the  proposed 
rulemaking  were  to  have  been  received 
on  or  before  January  15,  2002.  Customs 
has,  however,  received  a  request  from  a 
Customs  broker  to  extend  this  period, 
the  broker  basically  stating  that  it 
needed  additional  time  in  order  to 
formulate  its  concerns  and  make 
appropriate  comments.  Customs 
believes,  under  the  circumstances,  that 
this  request  has  merit.  Accordingly,  the 
period  of  time  for  the  submission  of 
comments  is  being  reopened  until 
February  14,  2002,  as  indicated  above. 
It  should  be  noted  that  no  further 
extension  of  the  comment  period 
beyond  this  additional  period  Mrill  be 
granted. 

Dated:  January  15,  2002. 
Douglas  M.  Browming, 
Acting  Assistant  Gommissioner,  Office  of 
Regulations  and  Rulings. 
(FR  Doc.  02-1602  Filed  1-22-02;  8:45  am) 
MLUNG  CODE  4aao-(e-p 


DEPARTIMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Z7CFRPart4 
[Notice  No.  934] 
RIN  1512-AC50 

Proposed  Addition  of  Tannat  as  a 
Grape  Variety  Name  for  American 
Wines  (2001 R-207P) 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Treasury. 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Bureau  of  Alcohol. 
Tobacco,  and  Firearms  (ATF)  is 
proposing  to  add  a  new  name, 
"Tannat,"  to  the  list  of  prime  grape 
variety  names  for  use  in  designating 
American  wines. 

DATES:  Written  comments  must  be 
received  by  March  25,  2002. 
ADDRESSES:  Send  written  comments  to: 
Chief.  Regulations  Division,  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  P.O. 
Box  50221.  Washington,  DC  20091-0221 
(Attn:  Notice  No.  934). 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Boiy,  Bureau  of  Alcohol. 


Tobacco  and  Firearms,  Regulations 
Division,  111  W.  Huron  Street,  Room 
219.  Buffalo,  NY,  14202-2301; 
Telephone  (716) 434-8039. 
SUPPLEMENTARY  INFORMATION: 
Background 

Under  the  Federal  Alcohol 
Administration  Act  (27  U.S.C.  201  et 
seq.)  (FAA  Act),  wine  labels  must 
provide  "the  consumer  with  adequate 
information  as  to  the  identity"  of  the 
product.  The  FAA  Act  also  requires  that 
the  information  appearing  on  wine 
labels  not  mislead  the  consumer. 

To  help  carry  out  these  statutory 
requirements,  ATF  has  issued 
regulations,  including  those  that 
designate  grape  varieties.  Under  27  CFR 
4.23(b)  and  (c),  a  wine  bottler  may  use 
a  grape  variety  name  as  the  designation 
of  a  wine  if  not  less  than  75  percent  of 
the  wine  (51  percent  in  the  case  of  wine 
made  from  Vitis  labrusca  grapes)  is 
derived  from  that  grape  variety.  Under 
§  4.23(d),  a  bottler  may  use  two  or  more 
grape  variety  names  as  the  designation 
of  a  wine  if  all  of  the  grapes  used  to 
make  the  wine  are  of  the  labeled 
varieties,  and  if  the  percentage  of  the 
wine  derived  from  each  grape  variety  is 
shown  on  the  label. 

Treasury  Decision  ATF-370  (61  FR 
522),  January  8,  1996,  adopted  a  list  of 
grape  variety  names  that  ATF  has 
determined  to  be  appropriate  for  use  in 
designating  American  wines.  The  list  of 
prime  grape  names  and  their  synonyms 
appears  at  §  4.91,  while  additional 
alternative  grape  names  temporarily 
authorized  for  use  are  listed  at  §4.92. 
ATF  believes  the  Usting  of  approved 
grape  variety  names  for  American  wines 
will  help  standardize  wine  label 
terminology,  provide  important 
information  about  the  wine,  and  prevent 
consiuner  confusion. 

ATF  has  received  a  petition  proposing 
that  new  grape  variety  names  be  listed 
in  §4.91.  Under  §  4.93  any  interested 
person  may  petition  ATF  to  include 
additional  grape  varieties  in  the  list  of 
prime  grape  names.  Information  with  a 
petition  should  provide  evidence  of  the 
following: 

•  Acceptance  of  the  new  grape 

variety; 

•  The  validity  of  the  name  for 
identifying  the  grape  variety; 

•  That  the  variety  is  used  or  will  be 
used  in  winemaking;  and 

•  That  the  variety  is  grown  and  used 
in  the  United  States. 

For  the  approval  of  names  of  new 
grape  varieties,  the  petition  may 
include: 

•  A  reference  to  the  publication  of  the 
name  of  the  variety  in  a  scientific  or 
professional  joiunal  of  horticulture  or  a 
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published  report  by  a  professional, 
scientific  or  winegrowers'  organization; 

•  A  reference  to  a  plant  patent,  if 
patented;  and 

•  Information  about  the  commercial 
potential  of  the  variety,  such  as  the 
acreage  planted  and  its  location  or 
market  studies. 

Section  4.93  also  places  certain 
eligibility  restrictions  on  the  approval  of 
grape  variety  names.  A  name  will  not  be 
approved: 

•  If  it  has  previously  been  used  for  a 
different  grape  variety; 

•  If  it  contains  a  term  or  name  found 
to  be  misleading  under  §  4.39;  or 

•  If  a  name  of  a  new  gr^e  variety 
contains  the  term  "Riesling." 

The  Director  reserves  the  authority  to 
disapprove  the  name  of  a  new  grape 
variety  developed  in  the  United  States 
if  the  name  contains  words  of 
geographical  significance,  place  names, 
or  foreign  words  which  are  misleading 
under  §4.39. 

Tanuat  Petition  ■    t 

Tablas  Creek  Vineyard  in  Paso  Robles, 
California,  has  petitioned  ATF 
proposing  the  addition  of  the  name 
"Tannat"  to  the  list  of  prime  grape 
variety  names  approved  far  the 
designation  of  American  wines.  Taimat 
is  a  red  varietal  with  origins  in 
Southwestern  France  and  the  Pyrenees. 

The  petitioner  has  submitted  the 
following  published  references  to 
Tannat  to  establish  its  acceptance  as  a 
grape  and  the  validity  of  its  names: 

•  Cepages  et  Vignobles  de  France, 
Volume  n,  by  Pierre  Galet,  1990,  p.  313. 

•  Catalogue  of  Selected  Wine  Grape 
Varieties  and  Clones  Cultivated  in 
France,  published  by  the  French 
Ministry  of  Agriculture,  Fisheries  and 
Food,  1997.  p.l51. 

•  Traite  General  de  Viticulture 
Ampelographie,  Volume  II,  by  P.  Viala 
and  V.  Vermoral,  1991.  pp.  80-82. 

•  Guide  to  Wine  Grapes,  Oxford 
University  Press,  1996,  by  Jancis 
Robinson,  p.  182. 

The  first  three  references  are  scientific 
articles  that  discuss  the  grape's  origin, 
cultivation,  and  ampelography  (the 
study  and  classification  of  grapevines). 
"The  Guide  to  Wine  Grapes,"  intended 
for  the  general  reader,  contains  a  general 
description  of  the  grape  and  its  uses. 
According  to  these  references,  the 
Tannat  grape  produces  a  wine  that  is 
deeply  colored  and  tannic  which  is 
thou^t  to  account  for  its  name.  They 
also  note  its  use  as  a  major  component 
of  the  French  wine  Madiran. 

Tablas  Creek  Vineyard  states  that  it 
imported  the  Tannat  plant  into  the 
USDA  station  in  Geneva,  New  York,  in 
1992.  The  plant  was  declared  virus  bee 


in  1993  and  shipped  bare-root  to  Tablas 
Creek  Vineyard  in  Paso  Robles, 
California,  in  February  1993.  hi  1996, 
the  winery  multiplied,  grafted  and 
started  planting  Tannat. 

The  petitioner  states  that  the  Tannat 
grape  is  currently  grown  and  used  in  the 
United  States  in  winemaking.  It  reports 
that  in  2000  and  2001,  it  shipped 
several  orders  for  Tannat  plants  to 
vineyards  in  California,  Arizona,  and 
Virginia.  Also,  Tannat  has  long  been 
grown  in  the  vine  collections  of  the 
University  of  California.  At  the  request 
of  the  petitioner,  Richard  Hoenisch, 
Vineyard  Manager,  Viticulture  and 
Enology  Department,  University  of 
California  at  Davis,  contacted  ATF  with 
information  about  Tannat's  history  in 
the  university's  collection. 

According  to  Mr.  Hoenisch,  Tannat 
was  part  of  the  original  vine  collection 
of  the  University  of  California  at 
Berkeley  since  the  1890's.  Professor 
Eugene  Hilgard,  founder  of  the 
Department  of  Fruit  Science,  established 
several  experimental  vineyards  in 
California,  with  sites  in  Berkeley, 
Cupertino,  Paso  Robles,  and  Jackson. 
Mr.  Hoenisch  states  that  the  vines  in  the 
Jackson  collection,  including  Tannat, 
were  rediscovered  in  1965  by  Dr.  Austin 
Goheen  and  Carl  Luhn  and  repropagated 
at  UC  Davis.  The  imiversity  currently 
blends  its  Tannat  wine  into  Cabernet 
Sauvignon  to  increase  tannins,  acidity, 
and  color. 

Tablas  Creek  states  that  Taimat  has 
great  conunercial  potential  in  California. 
The  variety  is  easy  to  graft  and  relatively 
vigorous.  It  is  well  adapted  to  most 
California  regions,  ripening  fairly  late  in 
the  cycle,  after  Grenache  but  before 
Mourvedre  and  Cabernet  Sauvignon. 
The  petitioner  reports  that  it  has  had 
two  highly  successful  crops  off  its  0.5 
acre  planting.  Its  1999  harvest  had  a  brix 
of  28  and  a  pH  of  3.18,  while  the  2000 
harvest  had  a  brix  of  25  with  a  pH  of 
3.45.  The  petitioner  states  that  the  wine 
is  rich,  with  good  color  and  excellent 
aromatics  and  spice.  Tablas  Creek 
further  reports  that  the  wine  has  done 
well  in  tastings,  resulting  in  additional 
orders  for  Tannat  plants  irom  other 
vineyards  and  nvuseries. 

Public  Partidpatioil 

Who  May  Comment  on  This  Notice? 

ATF  requests  comments  fitim  all 
interested  parties.  We  will  carefully 
considerall  comments  we  receive  on  or 
before  the  closing  date.  We  will  also 
carefully  consider  comments  we  receive 
after  that  date  if  it  is  practical  to  do  so, 
but  we  cannot  assure  consideration  for 
late  comments.  ATF  specifically 
requests  comments  on  the  clarity  of  this 


proposed  rule  and  how  it  may  be  made 
easier  to  understand. 

Can  I  Review  Comments  Received? 

Copies  of  the  petition- and  written 
comments  in  response  to  this  notice  of 
proposed  rulemaking  will  be  available 
for  public  inspection  during  normal 
business  hours  at:  ATF  Reference 
Library,  Office  of  Liaison  and  Public 
Information,  Room  6480,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

Will  ATF  Keep  My  Comments 
Confidential? 

ATF  cannot  recognize  any  material  in 
comments  as  confidential.  All 
conunents  and  materials  may  be 
disclosed  to  the  public.  If  you  consider 
your  material  to  be  confidential  or 
inappropriate  for  disclosiue  to  the 
public,  you  should  not  include  it  in  the 
comments.  We  may  also  disclose  the 
name  of  any  person  who  submits  a 
conunent.  A  copy  of  this  notice  and  all 
comments  will  be  available  for  public 
inspection  during  normal  business 
hours  at:  ATF  Reference  Library,  Office 
of  Liaison  and  Public  Information, 
Room  6300,  650  Massachusetts  Avenue, 
NW.,  Washington,  DC  20226. 

How  Do  I  Send  Facsimile  Comments?' 

You  may  submit  comments  of  not 
more  than  three  pages  by  fecsimile 
transmission  to  (202)  927-8525. 
Facsimile  conunents  must: 

•  Be  legible. 

•  Reference  this  notice  number. 

•  Be8V2'xll''insize. 

•  Contain  a  legible  written  signatiue. 
V  Be  not  more  than  three  pages. 

We  will  not  acknowledge  receipt  of 
facsimile  transmissions.  We  will  treat 
facsimile  transmissions  as  originals. 

How  Do  I  Send  Electronic  Mail  (E-mail) 
Comments? 

You  may  submit  conunents  by  e-mail 
by  sending  the  conunents  to 
nprm@atfhq.atf.treas.gov.  You  must 
follow  these  instructions.  E-mail 
comments  must: 

•  Contain  youi  name,  mailing 
address,  and  e-mail  address. 

•  Reference  this  notice  niunber. 

•  Be  legible  when  printed  on  not 
more  than  three  pages  8>/!z''  x  1 1' in  size. 

We  will  not  aocnowledge  receipt  of 
e-mail.  We  will  treat  e-mail  as  originals. 

How  do  I  Send  Comments  to  the  ATF 
Internet  Web  Site? 

You  may  also  submit  comments  using 
the  comment  form  provided  with  the 
online  copy  of  the  proposed  rule  on  the 
ATF  Internet  web  site  at  http:// 
www.atf.treas.gov/alcohol/rules/ 
index.htm. 
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Regulatory  Analyses  and  Notices 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.C. 
Chapter  35,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  notice  because  no 
requirement  to  collect  information  is 
proposed. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Proposed  Rule? 

It  is  hereby  certified  that  this 
proposed  regulation  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  regulation  will  permit  the  use  of  a 
new  grape  varietal  name.  No  negative 
impact  on  small  entities  is  expected.  No 
new  requirements  are  proposed. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Is  This  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

This  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Therefore,  a  regulatory 
assessment  is  not  required. 

Drafting  Information 

The  principal  author  of  this  document 
is  Jennifer  Berry,  Regulations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Sul^ects  in  27  CFR  Part  4 

Advertising,  Customs  duties  and 
inspection.  Imports,  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements.  Trade 
practices.  Wine. 

Authority  and  Issuance 

Accordingly,  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  is  amended  as 
follows: 

Paragraph  1.  The  authority  citation 
for  part  4  continues  to  read  as  follows: 

Authority.  27  U.S.C.  205. 

Para.  2.  Section  4.91  is  amended  by 
adding  the  name  "Tannat",  in 
alphabetical  order,  to  the  list  of  prime 
grape  names,  to  read  as  follows: 

§  4.91    List  of  approved  prime  names. 


Taimat 


Signed:  September  21,  2001. 
Bradley  A.  Buckles, 
Director. 

Approved:  December  12,  2001. 
Timothy  E.  Skud, 
Acting  Deputy  Assistant  Secretary, 
(Regulatory,  Tariffs-  Trade  Enforcement) 
IFR  Doc.  02-1661  Filed  1-22-02:  8:45  am] 
BILUNG  CODE  4610-13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  61  and  63 
[FRL-7126-2} 

Approval  of  the  Clean  Air  Act,  Section 
11^1),  DelegMlon  of  Autttorlty  to  the 
Idaho  Department  of  Environmental 
Quality 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  Environmental  Protection 
Agency,  Region  10  (EPA)  proposes  to 
approve  the  Idaho  E)epartment  of 
Environmental  Quality's  (IDEQ)  request 
for  program  approval  and  delegation  of 
authority  to  implement  and  enforce 
specific  National  Emission  Standards 
for  Hazardous  Air  Pollutants 
(NESHAPs)  as  they  apply  to  major 
sources  in  Idaho  required  to  obtain  an 
operating  permit  under  Title  V  of  the 
federal  Clean  Air  Act  (CAA  or  Act). 
Pursuant  to  the  authority  of  the  section 
112(1)  of  the  Act,  this  proposal  is  based 
on  EPA's  finding  that  Idaho  State  Law, 
regulations,  and  resources  meet  the 
requirements  for  program  approval  and 
delegation  of  authority  specified  in 
regulations  pertaining  to  the  criteria  for 
straight  delegations  common  to  all 
approval  options,  and  in  applicable  EPA 
guidance. 

If  approved,  this  delegation  will 
acknowledge  IDEQ's  ability  to 
implement  a  NESHAP  program  and  will 
transfer  primary  implementation  and 
enforcement  responsibility  for  certain 
NESHAPs  fi-om  EPA  to  IDEQ  for  major 
sources.  Although  EPA  would  look  to 
IDEQ  as  the  lead  for  implementing 
delegated  NESHAPs  at  major  sources  in 
Idaho,  EPA  would  retain  authoritj- 
under  112{1)(7)  to  enforce  any 
applicable  emission  standard  or 
requirement  for  major  sources.  EPA 
would  also  retain  authority  to 
implement  and  enforce  these  standards 
for  non-major  sources.  If  approved, 
IDEQ  may  choose  to  request  delegation 
of  new  and  updated  standards,  or 
request  broader  applicability  of  their 
delegation  to  include  non-Title  V 


sources  (major  sources),  by-way-of  a 
streamlined  process. 

If  approved,  sources  subject  to 
delegated  NESHAPs  will  send  required 
notifications  and  reports  to  IDEQ  for 
their  action,  and  send  a  copy  to  EPA. 
Sources  will  continue  to  send 
notifications,  reports,  and  requests 
required  by  authorities  that  are  not 
delegated  to  IDEQ,  to  EPA,  with  a  copy 
to  IDEQ. 

Concurrent  with  this  proposed  rule, 
EPA  is  publishing  a  direct  final 
approval  of  Idaho's  NESHAP  delegation 
in  the  Federal  Register.  This  is  being 
published  without  prior  proposal 
because  the  Agency  views  this 
delegation  as  a  noncontroversial  action 
and  anticipates  no  adverse  comments.  A 
detailed  rationale  for  the  approval  as 
well  as  tables  listing  the  specific 
NESHAPs  delegated  are  set  forth  in  the 
direct  final  rule.  If  no  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated.  If 
EPA  receives  adverse  comments  on  the 
direct  final  rule,  it  will  be  withdrawn 
and  all  public  comments  received  will 
be  addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  in  writing  by  February  22, 
2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  Tracy  Oliver,  Office  of 
Air  Quality,  at  the  EPA  Regional  Office 
listed  below. 

Copies  of  the  state  submittal  are 
available  at  the  following  address  for 
inspection  during  normal  business 
hours.  The  interested  persons  wanting 
to  examine  these  documents  should 
make  an  appointment  at  least  24  hours 
before  the  visiting  day. 

Environmental  Protection  Agency, 
Region  10,  Office  of  Air  Quality.  1200 
6th  Avenue,  Seattle,  WA  98101 

FOR  FURTHER  INFORMATKW  CONTACT: 
Tracy  Oliver,  Office  of  Air  Quality 
(OAQ-107),  EPA.  1200  6th  Avenue, 
Seattle,  WA  98101,  (206)  553-1172. 

SUPPLEMENTARY  INFORMATKW:  For 
additional  rnformation.  see  the  Direct 
Final  rule  which  is  located  in  the  Rules 
Section  of  this  Federal  Register. 

Dated:  December  13.  2001. 
L.  John  lari. 

Regional  Administrator,  Region  10. 
[FR  Doc.  02-1120  Filed  1-22-02;  8:45  am] 
BHJJNG  cooc  e86o-ao-p 
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DEPARTMENT  OF  TRANSPORTATION 
FMeral  Railroad  Administration 

49  CFR  Part  219  ' 

[Doclwt  Na  FRA  2001-11068,  Notice  No. 
2] 

RIN  2130-AB39 

Control  of  Alcohol  and  Drug  Use: 
Proposed  Application  of  Random 
Taking  and  Ottwr  Requiraments  to 
Employaas  of  a  Foreign  Railroad  Who 
Are  Based  Outside  the  United  States 
and  Perform  Train  or  Dispatching 
Service  in  the  United  States;  Request 
for  Comment  on  Even  Broader 
Application  of  Rules  and  on 
Implementation  issues     i 

AGENCY:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 

ACTION:  Proposed  rule;  public  hearing. 

SUMMARY:  FRA's  regulation  on  the 
control  of  alcohol  and  drug  use,  which 
applies  to  all  railroads  that  operate  on 
the  general  railroad  system  of 
transportation  in  the  United  States, 
cturently  exempts  certain  operations  by 
foreign  railroads  and  certain  small 
railroads  from  some  of  the  regidation's 
requirements.  On  December  11,  2001 


(66  FR  64000),  FRA  published  a  Notice 
of  Proposed  Rulemaking  (NPRM) 
proposing  to  narrow  the  scope  of  these 
exemptions. 

The  NPRM  also  invites  a  discussion  of 
alcohol  and  drug  program 
implementation  issues,  and  comment  on 
whether  FRA  should  expand  the  basis 
for  requiring  post-accident  testing  and 
testing  for  cause  to  include  events  that 
occur  outside  the  United  States.  This 
notice  announces  the  scheduling  of  a 
public  hearing  to  allow  interested 
parties  the  opportunity  to  comment  on 
these  issues. 

DATES:  Public  Hearing:  The  date  of  the 
public  hearing  is  Thursday,  February 
14,  2002,  at  9  a.m.  in  Washington,  DC. 
Any  person  wishing  to  participate  in  the 
public  hearing  should  notify  the  Docket 
Clerk  by  telephone  (202-493-6030)  or 
by  mail  at  the  address  provided  below 
at  least  five  working  days  prior  to  the 
date  of  the  hearing  and  submit  to  the 
Docket  Clerk  three  copies  of  the  oral 
statement  that  he  or  she  intends  to  make 
at  the  hearing.  The  notification  shoiUd 
identify  the  party  the  person  represents, 
and  the  particular  subject(s)  the  person 
plans  to  address.  The  notification 
should  also  provide  the  Docket  Clerk 
with  the  participant's  mailing  address. 
ADDRESSES:  (1)  Docket  Clerk:  Written 
notification  should  identify  the  docket 


number  and  must  be  submitted  in 
triplicate  to  Ms.  Ivomette  Lynch,  Docket 
Clerk,  Office  of  Chief  Counsel,  Federal 
Raiboad  Administration,  RCC-10, 1120 
Vermont  Ave.,  NW.,  Stop  10, 
Washington,  DC  20590. 

(2)  Public  Hearing:  The  public  hearing 
will  be  held  at  1120  Vermont  Avenue, 
NW.,  Washington,  DC  20005.  The 
hearing  room  will  be  Room  lOOlA  on 
the  10th  floor.  Attendees  shoiUd  first 
present  an  identification  card  with 
photograph  (such  as  a  ciurent  driver's 
license)  to  the  security  coiuiter  at  the 
Federal  Railroad  Administration  offices 
on  the  7th  floor,  and  follow  security 
procediu-es  as  provided  at  that  location. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lamar  Allen,  Alcohol  and  Drug  Program 
Manager,  FRA  Office  of  Safety,  RRS-11, 
1120  Vermont  Avenue,  NW.,  Mail  Stop 
25,  Washington,  DC  20590  (telephone 
202-493-6313);  or  Patricia  V.  Sun,  Trial 
Attorney,  Office  of  the  Chief  Counsel, 
RCC-11, 1120  Vermont  Avenue,  NW., 
Mail  Stop  10,  Washington,  DC  20590 
(telephone  202-493-6038). 

Issued  in  Washington,  DC,  on  January  16, 
2002. 

Allan  Rutter, 

Federal  Railroad  Administrator. 
[FR  Doc.  02-1637  Filed  1-22-02;  8:45  am] 
BILUNQ  CODE  4910-06-P 
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DEPARTIMENT  OF  AGRICULTURE 

Forest  Service 

Intergovernmental  Advisory 
Committee  Meeting 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUINMARY:  The  Intergovernmental 
Advisory  Committee  (lAC)  will  meet  on 
February  7,  2002,  at  the  Mt.  Hood  Room, 
at  the  Sheraton  Portland  Airport  Hotel, 
8235  N.E.  Airport  Way,  Portland, 
Oregon  97220.  The  purpose  of  the 
meeting  is  to  continue  discussions  on 
the  implementation  of  the  Northwest 
Forest  Plan  (NFP).  The  meeting  will 
begin  at  10:30  a.m.  and  continue  until 
4:00  p.m.  Agenda  items  to  be  discussed 
include,  but  are  not  limited  to: 
Monitoring  strategies,  REO/RMC 
Accomplishment  Reporting,  and  rent 
court  rulings  related  to  the  NFP.  The 
LAC  meeting  will  be  open  to  the  public 
and  is  fully  accessible  for  people  with 
disabilities.  Interpreters  are  available 
upon  request  at  least  10  days  in  advance 
of  the  meeting.  Written  comments  may 
be  submitted  for  the  record  at  he 
meeting.  Time  for  oral  public  comments 
has  been  scheduled.  Interested  persons 
are  encouraged  to  attend. 

FOR  FURTHER  INFORMATION  CONTACT: 

Questions  regarding  his  meeting  may  be 
directed  to  Steve  Odell,  Executive 
Director,  Regional  Ecosystem  Office,  333 
SW  1st  Avenue,  PO  Box  3623,  Portland, 
OR  97208  (Phone:  503-808-2166). 

Dated:  January  17,  2002. 
Jay  F.  Watson, 

Acting  Executive  Director/Designated  Federal 
Official. 

[FR  Doc.  02-1710  Filed  1-22-02;  8:45  am] 
BNJJNQ  CODE  3410-11-111 


DEPARTIMENT  OF  AGRICULTURE 

Forest  Service 

Snohomish  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. . 
ACTION:  Notice  of  meetings. 

SUMMARY:  The  Snohomish  County 
Resoiuce  Advisory  Committee  (RAC) 
will  hold  its  first  meeting  on 
Wednesday,  February  13,  2002,  at  the 
Snohomish  County  Administration 
Building,  Public  Conference  Room  (4th 
Floor),  3000  Rockefeller  Ave.  in  Everett, 
WA  98201. 

The  meeting  will  begin  at  9  a.m.  and 
continue  until  about  5  p.m.  Agenda 
items  to  be  covered  include:  (1) 
Backgroimd  on  the  Seciu«  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000,  (2) 
organization  of  the  Snohomish  Coimty 
Resource  Advisory  Committee,  and  (3) 
future  program  of  work,  for  the 
Snohomish  County  Resource  Advisory 
Committee. 

All  Snohomish  County  Resoiuce 
Advisory  Committee  meetings  are  open 
to  the  public.  Interested  citizens  are 
encoiu'aged  to  attend. 

The  Snohomish  Coimty  Resource 
Advisory  Committee  advises  Snohomish 
Coiuity  on  projects,  reviews  project 
proposals,  and  makes  recommendations 
to  the  Forest  Supervisor  for  projects  to 
be  funded  by  Title  II  dollars.  The 
Snohomish  County  Resource  Advisory 
Committee  was  established  to  carry  out 
the  requirements  of  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Direct  questions  regarding  this  meeting 
to  Barbara  Busse,  Designated  Federal 
Official,  USDA  Forest  Service,  Mt, 
Baker-Snoqualmie  National  Forest, 
74920  NE,  Stevens  Pass  Hwy,  PO  Box 
305,  Skykomish,  WA  98288  (phone: 
360-677-2414)  or  Terry  Skorheim, 
District  Ranger,  USDA  Forest  Service, 
Mt.  Baker-Snoqualmie  National  Forest, 
1405  Emens,  St.,  Darhngton,  WA  98241 
(phone:  360-436-1155). 

Dated:  January  16,  2002. 
Barbara  Busse, 
Designated  Federal  Official. 
(FR  Doc  02-1596  Filed  1-22-02;  8:45  am] 
BHUNG  CODE  M10-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Madera  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice  of  Resource  Advisory 
Meeting.  >• 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act  of 
1972  (Pub.  Law  92-463)  and  under  the 
secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Public 
Law  106-393)  the  Sierra  National 
Forest's  Resource  Advisory  Conunittee 
for  Madera  County  will  meet  on 
Monday,  February  18,  2002.  The  Madera 
Resource  Advisory  Committee  will  meet 
at  the  Spring  Valley  Elementary  School 
in  O'Neals,  CA.  The  purpose  of  the 
meeting  is  to  set  Committee  ground 
rules  and  goals,  discuss 
teleconferencing  opportunities  and 
initial  list  of  projects. 

DATES:  The  Madera  Resource  Advisory  • 
Committee  meeting  will  be  held 
Monday,  February  18,  2002.  The 
meeting  will  be  held  from  7  p.m.  to  9 
p.m. 

ADDRESSES:  The  Madera  County  RAC 
meeting  will  be  held  at  the  Spring 
Valley  Elementary  School.  46655  koad 
200,  O'Neal,  CA,  two  and  one  half  miles 
from  State  Highway  41. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dave  Martin,  USDA,  Sierra  National 
Forest,  57003  Road  225,  North  Fork,  CA 
93643  (559)  877-2218  ext,  3100;  e-mail: 
dmartin05@fs.fed. us. 

SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Set 
committee  ground  rules  and  goals;  (2) 
teleconferencing  opportunities;  (3) 
initial  list  of  projects  (4)  public 
comment.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 

Dated:  January  16,  2000. 
David  W.  Martin, 
District  Ranger. 
[FR  Doc.  02-1597  Filed  1^22-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service  ! 

Souttiweet  Oregon  Province 
Interagency  Executive  Committee 
Advisory  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Southwest  Oregon 
Province  Interagency  Executive 
Committee  (PIEC)  Advisory  Committee 
will  meet  on  February  6,  2002  in 
Brookings,  Oregon  at  the  Best  Western 
Brookings  Inn  at  1143  Chetco  Ave.  The 
meeting  will  begin  at  9  a.m.  and 
continue  until  5  p.m.  Agenda  items  to 
be  covered  include:  (1)  An  update  from 
the  Regional  Ecosystem  Office;  (2) 
public  comment;  (3)  a  discussion  of 
forest  jplan  monitoring;  and  (4)  current 
issues  as  perceived  by  Advisory 
Committee  members. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  Roger  Evenson,  Province  Advisory 
Committee  Coordinator.  USDA,  Forest 
Service,  Umpqua  National  Forest,  2900 
NW  Stewart  Parkway.  Roseburg,  Oregon 
97470,  phone  (541)  957-3344. 

Dated:  January  16,  2002.    | 
Midiael  D.  Hupp, 
Acting  Designated  Federal  Official. 
[FR  Doc.  02-1595  Filed  1-22-02:  8:45  am] 
■LUNO  COOC  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Foiaat  Sorvtoe  ' 

NoHca  of  Agreement  Under  the 


Reeponsa.  Compensation  and  Liability 
Aet(CERCLA) 

AGENCY:  Forest  Service.  USDA  and 
Department  of  Interior. 
ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

SUMMARY:  In  accordance  with  Section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA").  42  U.S.C.  9622(i),  notice  is 
hereby  given  of  a  proposed 
administrative  settlement  between  the 
United  States,  on  behalf  of  the  U.S. 
Department  of  Interior  and  the  U.S. 
Department  of  Agriculture,  Forest 
Service  and  NL  Industries,  Inc.  for  the  - 
recovery  of  costs  incurred  by  the  United 
States  in  responding  to  the  release  or 
threatened  release  of  hazardous 
substances  at  and  from  the  El  Portal 
Barium  Mine  and  MiU  Site  in  El  Portal, 
Mariposa  County,  California.  Under  the 


proposed  settlement,  NL  Industries  will 
pay  $190,000  to  the  US  Department  of 
Interior's  Central  Hazardous  Materials 
Fund  and  $85,000  to  the  U.S. 
Department  of  Agriculture,  Forest 
Service. 

DATES:  Comments  must  be  received,  in 
writing,  on  or  before  February  22,  2002. 
ADDRESSES:  Written  comments  on  this 
proposed  settlement  agreement  may  be 
sent  to:  both  James  E.  Alexander,  USDA 
Office  of  General  Counsel,  Room  1734 
Federal  Building,  1220  SW  3rd  Avenue, 
Portland,  Oregon  97224  and  Shawn  P. 
Mulligan,  National  Park  Service,  1050 
Walnut  Street,  Suite  220,  Boulder. 
Colorado  80302  and  should  refer  to  the 
El  Portal  Barium  Mine  and  Mill  site,  El 
Portal,  Mariposa  Coxmty,  California.  A 
copy  of  the  proposed  settlement 
agreement  may  be  obtained  by  mail 
from  Mary  Grove,  USDA  Office  of 
General  Coimsel,  Room  1734  Federal 
Building,  1220  SW  3rd  Avenue, 
Portland,  Oregon  97224. 

Dated:  January  14,  2002. 
Jack  A.  Blackwell, 

Regional  Forester.  USDA  Forest  Service, 

Region  5. 

[FR  Doc.  02-1445  Filed  1-22-02;  8:45  ami 

BttXmO  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utiltties  Service 

BroadlMnd  Pilot  Loan  Program 

AGENCY:  Rural  Utilities  Service.  USDA. 
ACTION:  Notice  of  funds  availability. 

SUMMARY:  This  is  to  notify  interested 
parties  that,  during  the  current  fiscal 
year  (FY)  2002,  $80  million  is  available 
for  loans  in  the  Broadband  Pilot  Loan 
Program  administered  by  the  Rural 
Utilities  Service  (RUS).  This  is  a 
continuation  of  the  Broadband  Pilot 
Loan  Program  initiated  by  RUS  during 
FY  2001  to  finance  the  construction  of 
facilities  and  systems  providing 
broadband  transmission  service  to  rural 
consumers.  The  program  provides 
financing  for  facilities  serving  rural 
commimities  of  up  to  20,000  inhabitants 
so  that  rural  consumers  in  those  areas 
may  enjoy  the  same  quality  and  range  of 
telecommunications  services  as  are 
available  in  luban  and  subiirban 
communities.  This  notice  describes  the 
eligibility  and  application  requirements 
and  the  criteria  RUS  wiU  consider  in 
evaluating  applications  for  broadband 
loans. 

RUS  currently  has  applications  for 
broadband  loans,  submitted  in  response 
to  the  FY  2001  Broadband  Pilot  Loan 
Program,  in  excess  of  $350  million. 


Before  accepting  new  applications.  RUS 
will  act  on  those  completed  applications 
currently  pending.  RUS  ciuxently  has 
completed  applications  in  the  aggregate 
amount  of  $150  million.  RUS 
anticipates  that  the  FY  2002  lending 
authority  will  be  fully  committed  after 
it  has  acted  on  those  completed 
applications.  However,  should  FY  2002 
loan  authority  remain  available 
thereafter,  RUS  shall  publish  a  notice 
advising  interested  parties  that  it  is 
accepting  additional  applications. 
DATES:  New  applications  will  be 
accepted  only  if,  after  processing  all 
pending  completed  applications.  RUS 
publishes  an  additional  notice  . 
announcing  that  loan  funds  remain 
available.  See  discussion  below. 


FOR  FURTHER  INFORMATION  CONTACT: 
Roberta  D.  Purcell.  Assistant 
Administrator,  Telecommunications 
Program,  Hural  Utilities  Service,  STOP 
1590, 1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1590, 
Telephone  (202)  720-9554.  Facsimile 
(202)  720-0810. 
SUPPLEMENTARY  INFORMATION: 

Information  Collection  and 
Recordkeeping  Requirements 

This  notice  contains  no  reporting  or. 
recordkeeping  provisions  requiring 
Office  of  Management  and  Budget 
(0MB)  approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35)  because  RUS  has  already 
received  all  information  required  for 
analysis  of  the  loans  to  be  considered 
imder  this  notice. 

General  Information 

During  FY  2002,  $80  million  will  be 
made  available  fm  loans  for  the 
construction  of  fricilities  and  systems  to 
provide  broadband  transmission 
services  in  rural  areas.  The  Broadband 
Pilot  program  is  authorized  by  7  U.S.C. 
950aaa  and  the  Agriculture 
Appropriations  Act.  2002.  Public  Law 
107-76  and  is  a  continuation  of  the 
Broadband  Pilot  Loan  Program  initiated 
by  RUS  during  FY  2001  pursuant  to  a 
NOFA  published  December  5.  2000.  65 
FR  75920  (Initial  NOFA). 

The  Initial  NOFA  announced  that 
$100  million  in  loan  funds  would  be 
available  during  FY  2001  on  a  first- 
come,  first-served  basis.  The  queue  for 
considering  and  approving  loans  was 
established  by  the  date  on  which  the 
application  was  determined  to  be 
complete  by  RUS.  During  FY  2001,  RUS 
.  'approved  for  funding  12  applications 
tolling  $100  million  dollars.  RUS 
currently  has  pending  completed 
applications  for  broadband  loans, 
submitted  in  response  to  the  Initial 
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NOFA.  in  the  aggregate  amoimt  of  $150 
million. 

Except  as  discussed  below  under 
"Response  to  Terrorist  Events."  before 
accepting  new  applications  for 
broadband  loans.  RUS  will  act  on  those 
completed  applications  it  ciurently  has 
pending  based  on  the  date  on  which 
RUS  determined  the  application  to  be 
complete.  Should  loan  funds  remain 
available  thereafter,  RUS  will  publish  a 
notice  advising  interested  parties  that  it 
is  accepting  additional  applications. 

Drawing  on  experience  gained  in 
reviewing  applications  over  the  past 
year,  this  notice  restates,  clarifies,  and 
provides  additional  information 
regarding  the  eligibility  and  application 
requirements  and  criteria  RUS  will 
consider  in  evaluating  applications 
under  the  Broadband  Pilot  Loan 
Program. 

After  the  $80  million  provided  for  in 
this  NOFA  is  committed.  RUS  will 
return  any  remaining  loan  applications 
to  their  respective  applicants.  Should 
financing  beyond  the  $80  million 
become  available  for  broadband 
transmission  services,  RUS  will,  by 
separate  notice,  announce  the  eligibility 
and  application  requirements,  priority 
criterion  and  approval  standards. 

Agency  Contacts 

Applications  from:  Alabama,  Florida, 
Georgia,  Illinois,  Indiana.  Maryland, 
Massachusetts,  Michigan,  Mississippi, 
New  Hampshire,  New  Jersey,  New  York, 
North  Carolina,  Ohio,  Pennsylvania, 
South  Carolina,  Tennessee,  Vermont, 
Virginia,  West  Virginia,  Wisconsin, 
Puerto  Rico,  Virgin  Islands:  Mr.  Kenneth 
Kuchno,  Director.  Eastern  Area. 
Telecommimications,  Rural  Utilities 
Service.  STOP  1599. 1400  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1599,  Telephone  (202)  690^-4673. 

Applications  from:  Alaska.  Idaho. 
Iowa,  Minnesota.  Missouri,  Montana, 
North  Dakota,  Oregon,  South  Dakota, 
Washington,  Wyoming:  Mr.  Jerry  Brent, 
Director,  Northwest  Area, 
Telecommunications,  Rural  Utilities 
Service,  STOP  1595, 1400  Independence 
Avenue,  SW.,  Washington.  DC  20250- 
1595,  Telephone  (202)  720-1025. 

Applications  from:  Arizona.  Arkansas. 
California.  Colorado,  Hawaii,  Kansas, 
Louisiana,  Nebraska,  Nevada,  New 
Mexico,  Oklahoma,  Texas,  Utah, 
American  Samoa,  Federated  States  of 
Micronesia,  Guam,  Republic  of  Marshall 
Islands,  Republic  of  Palau, 
Commonwealth  of  the  Northern 
Marianas  Islands:  Mr.  Ken  Chandler, 
Director,  Southwest  Area, 
Telecommimications,  Rural  Utilities 
Service,  STOP  1597, 1400  Independence 


Avenue,  SW.,  Washington,  DC  20250- 
1597,  Telephone  (202)  720-0800. 

Definitions 

As  used  in  this  notice: 

Bandwidth  means  the  capacity  of  the 
radio  frequency  band  or  physical  facility 
needed  to  carry  the  broadband 
transmission  services. 

Broadband  transmission  services 
means  providing  an  information  rate 
equivalent  to  at  least  200  kilobits/ 
second  in  the  consumer's  connection  to 
the  network,  both  from  the  provider  to 
the  consumer  (downstream)  and  from 
the  consumer  to  the  provider 
(upstream). 

Eligible  applicant  shall  have  the 
meaning  set  forth  in  that  paragraph 
entitled  "Eligible  Applicant." 

Eligible  loan  purposes  shall  have  the 
meaning  set  forth  in  that  paragraph 
entitled  "Eligible  Loan  Purposes." 

Loan  design  shall  have  the  meaning 
set  forth  in  the  paragraph  entitled  "Loan 
Design." 

Rural  areas  means  any  area  of  the 
United  States  not  included  within  the 
boimdaries  of  any  incorporated  or 
unincorporated  city,  village,  or  borough 
having  a  population  in  excess  of  20,000 
inhabitants. 

Spectrum  means  a  defined  band  of 
frequencies  that  will  accommodate  the 
broadband  transmission  services. 

Eligible  Applicant 

'    To  be  eligible  for  a  loan,  the  applicant 
must  meet  the  following  conditions: 

(1)  The  applicant  must  be  a  public 
body;  an  Indian  tribe;  a  cooperative, 
nonprofit,  limited  dividend,  or  mutual 
association;  an  incorporated  or  limited 
liability  company;  or  other  legally 
organized  entity.  The  applicant  may  not 
be  an  individual  or  a  partnership. 

(2)  The  applicant  must  have  the  legal 
authority  to  own  and  operate  the 
broadband  facilities,  to  enter  into 
contracts,  to  borrow  funds,  provide 
security,  and  otherwise  comply  with 
applicable  federal  statutes  and 
regulations. 

Eligible  Loan  Purposes 

Loans  may  be  approved  to  finance  the 
improvement,  expansion,  construction, 
acquisition  and  operation  of  facilities  or 
systems  to  furnish  or  improve 
broadband  transmission  service  in  rural 
areas  subject  to  the  following: 

(1)  Loans  may  be  approved  to  finance 
the  acquisition  of  operating  lines  and 
facilities  only  if  the  acquisition  is 
necessary  to  furnish  or  improve 
broadband  transmission  service  in  rural 
areas; 

(2)  Loans  may  be  approved  to  finance 
the  lease  or  purchase  of  spectrum  rights 


and  bandwidth  necessary  to  provide  the 
broadband  transmission  services; 

(3)  Loans  may  not  bs'approved  to 
finance  operating  expenses  except  in 
limited  circiunstances,  such  as  for  the 
initial  operation  of  a  new  system,  where 
RUS  determines  such  financing  will 
enhance  feasibility  of  the  loan  and  no 
other  source  of  financing  is  available; 
and 

(4)  Loans  may  not  be  approved  to 
finance  the  duplication  of  existing 
adequate  broadband  transmission 
services  provided  by  others. 

Minimum  Loan  Amount 

Loans  under  this  authority  will  not  be 
made  for  less  than  $100,000. 

Loan  Terms 

Loans  shall  bear  interest  based  on  the 
United  States  Treasury  rate  for  loans 
with  comparable  maturities  and  shall  be 
repaid  with  interest  within  a  period,  not 
to  exceed  10  years,  that  approximates 
the  expected  useful  life  of  the  facilities 
financed. 

Application 

Except  as  set  forth  below  tmder 
"Response  to  Terrorist  Events,"  RUS 
processes  applications  for  loans  for 
broadband  transmission  services  on  a 
first-come,  first-served  basis  determined 
by  the  date  on  which  the  applicant 
submitted  a  completed  application. 

A  completed  application  must 
include  the  following  documentation, 
studies,  reports  and  information 
satisfactory  to  RUS: 

(1)  Completed  Standard  Form  424, 
"Application  for  Federal  Assistance." 

(2)  Evidence  that  applicant  is  an 
eligible  applicant. 

(3)  A  loan  design. 

(4)  Evidence  that  the  proposed  project 
will  not  result  in  the  duplication  of 
existing  facilities  providing  adequate 
broadband  transmission  service. 

(5)  Description  of  the  qualifications  of 
applicant's  management  and  key 
employees  including  relevant  training 
and  work  experience. 

(6)  Financial  feasibility  studies,  as 
described  below. 

(7)  Proposed  security  arrangements 
for  the  loan. 

(8)  An  environmental  report  on  the 
project. 

(9)  Evidence  that  the  applicant  and 
the  project  will  be  in  compliance  with 
applicable  laws. 

Upon  receipt,  RUS  reviews  an 
application  to  determine  whether  the 
application  is  complete.  If  RUS 
determines  that  an  application  is  not 
complete,  it  advises  the  applicant  of 
requirements  that  must  be  met.  Upon 
determining  that  the  application  is 
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complete,  RUS  assigns  an  application 
'  completion  date  which  establishes  the 
order  of  the  application  in  the  loan 
queue  with  the  earliest  application 
completion  dates  evaluated  first.  A 
determination  that  an  application  is 
complete  is  not  a  commitment  to 
approve  the  application.  Applicants  are 
advised  in  writing  of  their  respective 
application  completion  dates  and  the 
availability  of  loan  funds. 

As  of  the  date  of  this  notice,  RUS  has 
a  loan  queue  of  completed  applications 
in  an  aggregate  amoimt  well  in  excess  of 
FY  2002  lending  authority. 
Consequently,  RUS  is  not  now  accepting 
additional  applications.     . 

Loan  Design 

A  Loan  Design  should  contain  the 
following,  satisfactory  to  RUS: 

(1)  A  narrative  discussing  the 
proposed  broadband  transmission 
project  including  the  costs  of  the 
project,  all  existing  and  proposed 
facilities  that  are  a  part  of  the  project, 
the  services  to  be  provided  by  the 
project,  the  proposed  service  area,  and 
the  basis  for  subscriber  forecasts: 

(2)  Engineering  design  studies 
providing  an  economical  and  practical 
engineering  design  for  construction  of 
the  applicant's  broadband  project  that 
includes  a  detailed  description  of  the 
facilities  to  be  funded  and  setting  forth 
technical  specifications,  data  rates,  and 
costs; 

(3)  A  map  of  the  proposed  service  area 
reflecting  the  location  of  facilities  and 
systems  providing  similar  broadband 
services  owned  and  operated  by  other 
entities;  and 

(4)  Subscriber  forecasts  and 
supporting  documentation  including 
market  surveys. 

Feasibility  Study 

RUS  will  approve  a  loan  only  if,  in 
RUS'  sole  judgment,  the  loan  will  be 
repaid  accord^  to  its  terms  within  the 
time  agreed.  The  applicant  must  provide 
RUS  with  studies,  satisfactory  to  RUS, 
addressing  the  financial  feasibility  of 
the  broadband  project.  The  applicant 
should  include  in  its  application: 

(1)  Financial  statements  of  the 
appUcant  for  the  last  three  years  or  for 
so  long  as  the  applicant  has  been  in 
business  if  the  applicant  has  not  been  in 
business  for  three  years; 

(2)  A  loan  budget  showing  all  costs  of 
the  proposed  project  and  the  amoimt  of 
loan  and  nonloan  funds  to  be  used; 

(3)  A  pro-forma  five-year  financial 
forecast  including  all  revenues  and 
expenses  for  the  five-year  period,  a 
subscriber  penetration  forecast,  and  a 
detailed  description  of  all  associated 
assumptions; 


(4)  Depreciation  rates  for  the 
equipment  being  financed;  and 

(5)  Such  additional  information 
relating  to  financial  feasibility  as  the 
borrower  may  choose  to  include  after 
consulting  with  RUS. 

Loan  Security 

RUS  will  approve  a  loan  only  if,  in 
RUS'  sole  judgment,  the  security 
therefore  is  reasonably  adequate. 
Generally,  RUS  requires  as  security  a 
first  lien  on  all  of  the  real  and  personal 
property  that  is  part  of  the  project 
financed  by  the  loan,  including  any 
additional  property  relating  to  the 
project  acquired  after  the  date  of  the 
loan.  RUS  may  require  additional 
security,  including,  without  limitation, 
a  first  lien  on  all  real  and  personal 
property  of  applicant,  and  pledges  of 
stock  or  other  ownership  interests  in  the 
applicant.  RUS  may  also  require  that  the 
applicant  provide  equity  as  a  part  of 
project  or  system  financing. 

RUS  loan  documents  set  forth 
additional  requirements  on  the 
applicant  with  respect  to  providing  and 
maintaining  security  including 
operational,  financial,  and  investment 
covenants  and  controls. 

Approval  Criteria 

RUS  will  consider,  for  approval, 
completed  applications  on  a  first-come, 
first-served  basis  as  discussed  above 
under  "Application".  In  order  to 
approve  a  loan,  RUS  must  detramine 
that  the  application  satisfies  the 
following  criteria: 

(1)  The  project  will  provide 
broadband  transmission  services  in 
rural  areas  in  an  efficient  and 
economical  manner; 

(2)  Loan  funds  will  be  used  for 
eligible  loan  purposes; 

(3)  The  applicant  has  the  necessary 
expertise  and  experience  to  successfully 
complete  and  operate  the  project; 

(4)  The  project  is  financially  feasible 
and  the  loan  will  be  repaid  according  to 
its  terms; 

(3)  The  security  for  the  loan  is 
reasonably  adequate;  and 

(6)  The  applicant  and  the  project  will 
be  in  compliance  with  applicable  laws. 

If  RUS  concludes  that  the  application 
satisfies  the  above  criteria.  RUS  may 
approve  the  application,  in  whole  or 
part,  and  prescribe  terms  and  conditions 
applicable  to  the  loan. 

The  applicant  will  be  advised  in 
writing  of  RUS  loan  approval  and  the 
expected  timetable  for  delivery  of  loan 
docvunents  for  execution  by  the 
borrower. 

If  RUS  does  not  approve  the 
application.  RUS  will  so  advise  the 
applicant  in  writing. 


Loan  Documents 

The  terms  and  conditions  of  loans 
shall  be  set  forth  in  loan  documents 
prepared  by  RUS.  On  request,  RUS  will 
provide  applicants  with  examples  cf 
notes,  loan  agreements,  and  secvuity 
instruments  developed  for  use  in  the 
Broadband  Pilot  Loan  Program. 
However,  the  terms  and  conditions  of 
each  loan  shall  be  determined  on  a  case- 
by-case  basis. 

Among  other  matters,  RUS  may 
prescribe  conditions  to  the  advance  of 
funds  that  address  concerns  regarding 
the  feasibility  of  and  the  security  for  the 
loan.  RUS  may  also  prescribe  terms  and 
conditions  applicable  to  the 
construction  and  operation  of  the 
project  and  the  delivery  of  broadband 
transmission  services  to  rural  areas. 

Other  Federal  Statutes  and  Regulations 

Loan  applications  will  be  required  to 
demonstrate  compliance  with  all 
applicable  federal  statutes  and 
regulations,  including,  among  others, 
those  relating  to  nondiscrimination  in 
federally  assisted  programs,  government 
wide  debarment  and  suspension  (non- 
procurement),  government  wide 
requirements  for  drug-free  workplace, 
restrictions  on  lobbying,  audits, 
architectiiral  barriers,  flood  hazard 
precautions,  and  delinquent  debt. 

Applicants  should  contact  the 
appropriate  office  identified  above 
under  "Agency  Contacts"  for  additional 
information  regarding  any  federal 
statutes  and  regulations  which  may 
apply  to  the  project  covered  by  the 
application. 

Response  to  Terrorist  Events 

Current  RUS  borrowers  are  advised 
that  section  770  of  FY  2002 
Appropriations  Act,  Public  Law  107-76, 
provides  as  follows: 

Notwithstanding  any  other  provision 
of  law,  from  the  funds  appropriated  to 
the  Rmal  Utilities  Service  by  this  Act, 
any  current  Rural  Utilities  Service 
borrower  within  100  miles  of  New  York 
City  shall  be  eligible'  for  additional 
financing,  refineuacing,  collateral 
flexibility,  and  deferrals  on  an 
expedited  basis  without  regard  to 
population  limitations  for  any 
financially  feasible  teleconmnmications, 
energy  or  water  project  that  assists 
endeavors  related  to  the  rehabilitation, 
prevention,  relocation,  site  preparation, 
or  relief  efforts  resulting  from  tlie 
terrorist  events  of  September  11.  2001. 

Current  borrowers  qualifying  under 
section  770  should  contact  the 
appropriate  office  identified  above 
under  "Agency  Contacts"  for  additional 
information. 
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Dated:  January  11,  2002. 
Hilda  Gay  Legg. 

Administrator,  Rural  Utilities  Service. 
(FR  Doc.  02-1666  Filed  1-22-02;  8:45  ami 
BILUNG  CODE  3410-1S-* 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-351-605] 

Frozen  Concentrated  Orange  Juice 
From  Brazil;  Notice  of  Extension  of 
Time  Umit  for  Preliminary  Results  In 
Antidumping  Duty  Administrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  January  23.  2002. 
SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  for 
completion  of  the  preliminary  residts  of 
the  administrative  review  of  the 
antidumping  duty  order  on  frozen 
concentrated  orange  juice  from  Brazil. 
The  period  of  review  is  May  1,  2000, 
through  April  30,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  frina 
Itkin  or  Elizabeth  Eastwood  at  (202) 
482-0656  or  (202) 482-3874, 
respectively.  Office  of  AD/CVD 
Enforcement,  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
part  351  (2001). 

SUPPLEMENTARY  INFORMATION:  On  June 
19,  2001,  the  Department  published  a 
notice  of  initiation  of  administrative 
review  of  the  antidimiping  duty  order 
on  frozen  concentrated  orange  juice 
from  Brazil.  The  period  of  review  is  May 
1,  2000,  through  April  30,  2001.  The 
review  covers  two  producers/exporters 
of  the  subject  merchandise  to  the  United 
Statos. 

Pursuant  to  section  751(a)(3)(A)  of  the 
Act,  the  Department  shall  make  a 
preliminary  determination  in  an 
administrative  review  of  an 
antidumping  order  within  245  days  after 
the  last  day  of  the  anniversary  month  of 


the  date  of  pubhcation  of  the  order.  The 
Act  further  provides,  however,  that  the 
Department  may  extend  the  245-day 
period  to  365  days  if  it  determines  it  is 
not  practicable  to  complete  the  review 
within  the  foregoing  time  period.  This 
review  involves  a  number  of 
complicated  cost  issues.  As  a  result,  we 
need  additional  time  for  our  analysis. 
Because  it  is  not  practicable  to  complete 
this  administrative  review  within  the 
time  limit  mandated  by  section 
751(a)(3)(A)  of  the  Act,  the  Department 
is  extending  the  time  limit  for 
completion  of  the  preliminary  results. 
Consequently,  we  have  extended  the 
deadline  until  May  31,  2002. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  (19 
U.S.C.  1675{a)(3)(A)(20Q0))  and  19  CFR 
351.213(h)(2). 

Dated:  January  16.  2002. 
Richard  W.  Moicland, 
Deputy  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-1658  Filed  1-22-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
intematlonai  Trade  Administration 

[A-427-820] 

Notice  of  Rnai  Determination  of  Sales 
at  Less  Ttian  Fair  Value:  Stainless 
Steel  Bar  from  France 

agency:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

EFFECTIVE  DATE:  January  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Brian  Smith  or  Terre  Keaton,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
(202)  482-1766  or  (202) 482-1280. 
respectively. 

Final  Determination 

The  Department  of  Commerce  is 
conducting  an  antidumping  duty 
investigation  of  stainless  steel  bar  from 
France.  We  determine  that  stainless 
steel  bar  from  France  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735(a)  of  the  Tariff  Act  of  1930, 
as  amended.  On  August  2,  2001,  the 
Department  of  Commerce  published  its 
preliminary  determination  of  sales  at 
less  than  ^ir  value  of  stainless  steel  bar 
from  France.  Based  on  the  results  of 


verification  and  our  analysis  of  the' 
comments  received,  we  have  made 
changes  in  the  margin  calculations.  The 
final  weighted-average  dumping 
margins  are  listed  below  in  the  section 
entitled  "Continuation  of  Suspension  of 
Liquidation." 

The  Applicable  SUtute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  by  the  Uruguay 
Round  Agreements  Act  ("URAA").  In 
addition,  imless  otherwise  indicated,  all 
citations  to  the  Department  of 
Commerce's  ("the  Department's") 
regulations  refer  to  19  CFR  part  351 
(2001). 

Case  History  * 

Since  the  publication  of  the 
preliminary  determination  in  this 
investigation  (see  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Stainless  Steel  Bar  From 
France,  66  FR  40201  (August  2,  2001) 
("Preliminary  Determination")),  the 
following  events  have  occurred: 

In  August  through  September  2001, 
we  conducted  verifications  of  the 
questionnaire  responses  submitted  by 
Aubert  &  Duval  S.A.  ("A&D")  and 
Ugine-Savoie  Imphy  S.A.  ("U-SI").  On 
August  28,  2001,  A&D  notified  the 
Department  that  it  was  no  longer 
participating  in  this  investigation.  We 
issued  U-SI's  verification  report  on 
October  25,  2001.  See  "Verification" 
section  of  this  notice  for  further 
discussion. 

On  November  27,  2001,  U-SI 
submitted  revised  sales  and  cost 
databases  pursuant  to  verification 
findings  and  to  the  Department's 
November  13,  2001,  request. 

The  petitioners  ^  and  respondent  filed 
case  and  rebuttal  briefs  in  f4ovember 
2001.  A  public  hearing  was  held  at  the 
request  of  the  petitioners  on  December 
6,  2001. 

Although  the  deadline  for  this 
determination  was  originally  December 
17,  2001,  in  order  to  accommodate 
certain  verifications  that  were  delayed 
because  of  the  events  of  September  11. 
2001,  the  Department  tolled  the  final 
determination  deadline  in  this  and  the 
concurrent  stainless  steel  bar 
investigations  until  January  15,  2002. 


'  The  petitioners  in  this  case  are  Carpenter 
Technology  Corp.,  Crucible  Speciality  Metals, 
Electrailoy  Corp.,  Empire  Specialty  Steel  Inc.,  Slater 
Steels  Corp.,  and  the  United  Steelworkers  of 
America. 
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Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "stainless  steel  bar"  includes 
articles  of  stainless  steel  in  straight 
lengths  that  have  been  either  hot-rolled, 
forged,  turned,  cold-drawn,  cold-rolled 
or  otherwise  cold-finished,  or  ground, 
having  a  uniform  solid  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  cycles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons,  or  other  convex 
polygons.  Stainless  steel  bar  includes 
cold-finished  stainless  steel  bars  that  are 
turned  or  ground  in  straight  lengths, 
whether  produced  from  hot-rolled  bar  or 
from  straightened  and  cut  rod  or  wire, 
and  reinforcing  bars  that  have 
indentations,  ribs,  grooves,  or  other 
deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  min  and  measures  at  least  twice  the 
thickness),  products  that  have  been  cut 
from  stainless  steel  sheet,  strip  or  plate, 
wire  (i.e.,  cold-formed  products  in  coils, 
of  any  uniform  solid  cross  section  along 
their  whole  length,  which  do  not 
conform  to  the  definition  of  flat-rolled 
products),  and  angles,  sh^es  and 
sections. 

The  stainless  steel  bar  subject  to  this 
investigation  is  currently  classifiable 
under  subheadings  7222.11.00.05, 
7222.11.00.50.  7222.19.00.05, 
7222.19.00.50,  7222.20.00.05, 
7222.20.00.45,  7222.20.00.75,  and 
7222.30.00.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  theHTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation's  dispositive. 

Prior  to  the  preliminary 
determinations  in  these  investigations, 
the  respondent  in  this  and  the 
companion  stainless  steel  bar  ("SSB") 
investigations  filed  comments  seeking  to 
exclude  certain  products  from  the  scope 
of  these  investigations.  The  specific 
products  identified  in  their  exclusion 
requests  were:  stainless  steel  tool  steel, 
welding  wire,  special-quality  oil  field 
equipment  steel  ("SQOFBS"),  and 
special  profile  wire. 

In  the  preliminary  determinations,  we 
concluded  that  all  of  these  products, 
except  for  special  profile  wire,  are 
within  the  scope  of  these  investigations. 
Specifically,  regarding  stainless  steel 


tool  steel,  welding  wire,  and  SQOFES, 
after  considering  the  respondents' 
comments  and  the  petitioners' 
objections  to  the  exclusion  requests,  we 
preliminarily  determined  that  the  scope 
is  not  overly  broad.  Therefore,  stainless 
steel  tool  steel,  welding  wire,  and 
SQOFES  are  within  the  scope  of  these 
SSB  investigations.  In  addition,  we 
preliminarily  determined  that  SQOFES 
does  not  constitute  a  separate  class  or 
kind  of  merchandise  from  SSB. 
Regarding  special  profile  wire,  we 
preliminarily  determined  that  this 
product  does  not  fall  within  the  scope 
as  it  is  written  because  its  cross  section 
is  in  the  shape  of  a  concave  polygon. 
Therefore,  we  did  not  include  special 
profile  wire  in  these  investigations.  For 
details,  see  the  Memorandum  to  Susan 
Kuhbach  and  Louis  Apple  from  the 
Stainless  Steel  Bar  Team,  dated  July  26, 
2001,  entitled  "Scope  Exclusion 
Requests,"  and  the  Memorandum  to 
Louis  Apple  from  the  Stainless  Steel  Bar 
Team,  dated  July  26.  2001,  entitled 
"Whether  Special  Profile  Wire  Product 
is  Included  in  the  Scope  of  the 
Investigation." 

Finally,  we  note  that  in  the 
concurrent  countervailing  duty 
investigation  of  stainless  steel  bar  from 
Italy,  the  Department  preliminarily 
determined  that  hot-rolled  stainless 
steel  bar  is  within  the  scope  of  these 
investigations.  See  Preliminary 
Affirmative  (Countervailing  Duty 
Extermination  and  Alignment  of  Final 
Countervailing  Duty  Determination  with 
Final  Antidumping  Duty  Determination: 
Stainless  Steel  Bar  from  Italy,  66  FR 
30414  Oune  6.  2001). 

With  the  exception  of  one  respondent 
in  the  Germany  investigation  which 
filed  conmients  on  the  Department's 
preliminary  scope  decision  with  respect 
to  SQOFES,  and  with  which  the 
Department  disagrees  and  has  addressed 
in  the  January  15.  2002.  Decision 
Memorandum  in  that  case,  no  other 
parties  filed  comments  on  our 
preliminary  scope  decisions. 
Furthermore,  no  additional  information 
has  otherwise  come  to  our  attention  to 
warrant  a  change  in  our  preliminary 
decisions.  Therefore,  we  have  made  no 
changes  for  purposes  of  the  final 
determinations. 

Period  of  Investigation 

The  period  of  investigation  ("POI")  is 
October  1. 1999,  throu^  September  31, 
2000. 

Facts  Available 

In  the  Preliminary  Determination,  the 
Department  determined  that  facts 
available  was  warranted  in  accordance 
with  section  776(a)  of  the  Act  to 


calculate  the  dumping  margin  for  the 
respondent  A&D.  Therefore,  for  the 
preliminary  determination  A&D's 
dumping  margin  was  based  on  the 
simple  average  of  the  margins  contained 
in  the  petition.  The  use  of  facts  available 
was  required  because  although  A&D 
responded  to  the  Department's 
questionnaires,  it  did  not  provide  usable 
data  for  purposes  of  our  preliminary 
margin  analysis.  See  Preliminary 
Determination,  66  FR  at  40201  (August 
2,  2001). 

Since  the  preliminary  determination 
and  prior  to  the  verification  of  A&D's 
home  market  data,  A&D  notified  the 
Department  of  its  withdrawal  from 
participation  in  this  investigation.^ 
section  776(a)(2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
person  (A)  withholds  information  that 
has  been  requested  by  the  {Department} 
under  this  title,  (B)  fails  to  provide  such 
information  by  the  deadlines  for 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782, 
(C)  significantly  impedes  a  proceeding 
under  this  title,  or  P)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  {Department}  shall,  subject  to 
section  782(d),  use  the  facts  otherwise 
available  in  reaching  the  applicable 
determination  under  this  title."  Use  of 
facts  available  is  warranted  in  this  case 
under  section  776(a)(2)(C)  and  (D)  of  the 
Act  because  A&D  failed  to  allow  the 
Department  to  verify  its  data,  thereby 
si^iificantly  impeding  the  proceeding. 

Section  776(b)  of  the  Act  further 
provides  that  adverse  inferences  may  be 
used  when  an  interested  party  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  a  request  for 
information.  A&D  decided  to  withdraw 
its  participation  in  this  investigation, 
thereby  precluding  the  Department  from 
verifying  its  data.  On  this  basis  the 
Department  determined  that  it  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  in  this  investigation.  Thus,  the 
Department  has  determined  that,  in 
selecting  from  among  the  facts 
otherwise  available,  an  adverse 
inference  is  warranted  and  has  assigned 
A&D  an  antidumping  rate  based  on 
adverse  inferences. 

In  accordance  with  our  standard 
practice,  we  determine  the  margin  used 
as  adverse  facts  available  by  selecting 
the  higher  of  (1)  the  highest  margin 
stated  in  the  notice  of  initiation,  or  (2) 
the  highest  margin  calciilated  for  any 
respondent  See  e.g..  Notice  of 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Certain  Large 
Diameter  Carbon  and  Alloy  Seamless 
Standard.  Line  and  Pressure  Pipe  Prom 
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fapan  and  Ceitain  Small  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  From  Japan  and 
the  Republic  of  South  Africa,  64  FR 
69718,  69722  (December  14. 1999). 
followed  in  Notice  of  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Large  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  From  Japan  and 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  Japan  and  the 
Republic  of  South  Africa,  65  FR  25907, 
25908  (May  4,  2000);  see  also  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  From  Germany,  63  FR  10847. 
10848  (March  5, 1998),  followed  in 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  From  Germany,  63  FR  40433 
(July  29, 1998).  In  accordance  with  our 
stated  practice,  in  this  case  we  applied 
to  A&D  the  highest  margin  in  the  notice 
of  initiation  which  was  based  on  the 
petition. 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  on 
secondary  information  (such  as  the 
petition)  in  using  the  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.  Doc.  No. 
103-316  (1994)  ("SAA"),  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative  ' 
value.  See  SAA  at  870. 

In  this  case,  when  analyzing  the 
petition  for  purposes  of  the  initiation, 
the  Department  reviewed  all  of  the  data 
upon  which  the  petitioners  relied  in 
calculating  the  estimated  dumping 
margins  and  determined  that  the 
margins  in  the  petition  were 
appropriately  calculated  and  supported 
by  adequate  evidence  in  accordance 
with  the  statutory  requirements  for 
initiation.  In  order  to  corroborate  the 
petition  margins  for  pvuposes  of  using 
them  as  adverse  fects  available,  we 
examined  the  price  and  cost  information 
provided  in  the  petition  when  making 
our  preliminary  determination.  For 
further  details,  see  Memorandimi  to 
Louis  Apple  bom.  The  Team  entitled 
"Preliminary  Determination  of  Stainless 
Steel  Bar  bom  France:  Use  of  Facts 
Available  and  Corroboration  of  Petition 
Margins,"  dated  July  26,  2001.  Since  the 
preliminary  determination,  we  have 
received  no  additional  information 
which  would  caiise  us  to  reconsider 
whether  the  information  in  the  petition 
has  probative  value.  Therefore,  we  have 
continued  to  find  in  the  final 


determination  that  the  rates  contained 
in  the  petition  have  probative  value. 

In  accordance  with  Section  776(c)  of 
the  Act,  we  were  able  to  corroborate  the 
information  in  the  petition  using 
information  from  independent  sources 
that  were  reasonably  at  our  disposal.  As 
a  result,  we  are  assigning  A&D  the 
highest  margin  contained  in  the 
petition.  71.83  percent,  for  purposes  of 
the  final  determination. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
stainless  steel  bar  from  France  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  export  price 
("EP")  or  constructed  export  price 
("CEP")  to  normal  value  ("NV").  Our 
calculations  followed  the  methodologies 
described  in  the  Preliminary 
Determination,  except  as  noted  below 
and  in  the  January  15.  2002,  Decision 
Memorandum,  which  is  on  file  in  the 
Import  Administration's  Central 
Records  Unit  ("CRU").  Room  B-099  of 
the  main  Department  of  Commerce 
building. 

Constructed  Export  Price 

For  all  sales  to  the  United  States,  we 
used  CEP  as  defined  in  section  772(b)  of 
the  Act.  We  calculated  CEP  based  on  the 
same  methodologies  described  in  the 
Preliminary  Determination,  with  the 
following  exception: 

•  We  treated  the  technical  service 
expense  as  an  indirect  rather  than  as  a 
direct  selling  expense. 

Normal  Value 

We  used  the  same  methodology  as 
_  that  described  in  the  Preliminary 
Determination  to  determine  the  cost  of 
production  and  NV,  with  the  following 
exceptions: 

Calculation  ofNV 

•  We  determined  that  although  there 
are  but  two  levels  of  trade  ("LOT")  in 
the  home  market,  each  of  those  LOTs 
were  different  from  the  U.S.  LOT. 
Therefore,  we  granted  a  CEP  ofket. 

•  We  treated  expenses  incurred  by  a 
home  market  affiliate,  which  acted  as  a 
commission  agent,  as  indirect  selling 
expenses  rather  than  direct  selling 
expenses. 

•  We  recalculated  home  market 
warranty  expenses  on  a  customer- 
specific  basis  rather  than  on  a  general- 
product  basis  and  treated  both  the 
respondent  and  its  affiliate's  home 
market  warranty  expenses  as  direct 
selling  expenses. 

Currency  Conversions 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 


in  the  same  maimer  as  in  the 
Preliminary  Determination. 

Verification 

In  this  investigation,  and  in  the 
companion  SSB  investigations  from 
Germany,  Italy,  Korea,  Taiwan,  and  the 
United  Kingdom,  verifications  were 
scheduled  for  all  responding  companies 
during  the  period  August  through 
October  2001.  Based  on  the  security 
concerns  and  logistical  difficulties 
brought  about  by  the  tragic  events  of 
September  11.  for  some  companies  in 
these  countries  we-were  unable  to 
complete  our  verifications  as  scheduled. 
However,  for  these  companies,  we  did 
verify  major  portions  of  the  company's 
questionnaire  responses. 

While  the  statute  at  782(i)(l)  and  the 
Department's  regulations  at 
351.307(b)(l)(i)  direct  the  Department  to 
verify  all  information  relied  upon  in  a 
final  determination  of  an  investigation, 
the  Department's  verification  process  is 
akin  to  an  "audit"  and  the  Department 
has  the  discretion  to  determine  the 
specific  information  it  will  examine  in 
its  audits.  See  Bomont  Industries  v. 
United  States,  733  F.  Supp.  1507, 1508 
(Crr  1990)  (comparing  verification  to  an 
audit).  The  courts  concur  that 
verification  is  a  spot  check  and  it  is  not 
intended  to  be  an  exhaustive 
examination  of  the  respondent's 
records.  See  Mansato  v.  United  States, 
698  F.  Supp.  275,  281  (CIT  1988). 
Furthermore,  the  courts  have  noted  that 
Congress  has  given  Commerce  wide 
latitude  in  formulating  its  verification 
procediwes.  See  Micron  Tech.,  Inc.  v. 
United  States.  117  F.3d  1386, 1396 
(CAFC  1997). 

In  these  investigations,  we  beUeve 
that  we  have  met  the  standard  for 
having  verif\ed  the  information  being 
used  in  this  final  determination,  despite 
our  inability  to  complete  the 
verifications  as  originally  scheduled. 
Although  the  amount  of  information 
verified  was  less  than  planned  in  certain 
SSB  cases,  verification  was  conducted 
as  scheduled  in  this  SSB  proceedii^. 

Based  on  the  information  verified,  we 
are  relying  on  the  responses  as 
submitted,  subject  to  the  minor 
corrections  previously  noted  elsewhere 
in  this  notice  and  the  Decision 
Memorandum. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
January  15,  2002,  Decision 
Memorandum,  which  is  hereby  adopted 
by  this  notice.  Attached  to  this  notice  as 
an  appendix  is  a  list  of  the  issues  which 
parties  have  raised  and  to  which  we 
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have  responded  in  the  Decision 
Memomndum.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  tlds  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandiun  which  is  on  file  in 
the  Department's  CRU.  hi  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov/fm/ 
fmhome.htm.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  all  entries  of  SSB  from  France 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
August  2,  2001,  the  date  of  publication 
of  the  Preliminary  Determination  in  the 
Federal  Register.  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  the  posting  of  a  bond  equal  to  the 
weighted-average  amoimt  by  which  the 
NV  exceeds  the  CEP,  as  indicated  in  the 
chart  below.  These  instructions  will 
remain  in  effect  until  further  notice.  The 
weighted-average  diunping  margins  for 
this  LTFV  proceeding  are  as  follows: 


Fxporter/manufacturer 

Margin 
percentage 

Aubert  &  Duval,  S.A 

Ugine-Savoie  Imphy,  S.A +.. 

All  Others* :.. 

71.83 
3.90 
3.90 

'Pursuant  to  sectioo  785(c)(5)(A).  we  have 
excluded  from  the  calculation  of  ttte  all-others 
rate  margins  wtiich  are  zero  or  de  minimis,  or 
determined  entirely  on  facts  available. 

rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  final  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  detwmine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return  or  des^ction  of 


APO  materials,  or  conversion  to  judicial 
protective  order,  is  hereby  requested. 
Failure  to  comply  with  the  regulatioiis 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  pursuant  to  sections  735(d) 
and777(i)(l)oftheAct. 

Dated:  January  15,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix — Issues  in  Decision  Nfemo 

Comments 

1.  Whether  to  Collapse  the  Sales  Prices  and 
Production  Costs  of  two  Affiliates  Across 
Countries 

2.  Defining  Foreign  Like  Product  for 
Making  Product  Comparisons 

3.  R^iking  "Peeled  and  Descaled"  as  a 
Final  Finish  Characteristic 

4.  Assigning  Total  Facts  Available 

5.  Calculating  the  Dumping  Margin 

6.  Level  of  Trade 

7.  Home  Market  Expenses  Reported  In  Lieu 
of  Commissions 

8.  Treatment  of  Movement  and  Selling 
Expenses  Between  Home  Market  Affiliates  as 
Manufacturing  Costs 

9.  Home  Market  Warranty  Expenses 

10.  Treatment  of  UFS/U-SF's  Restructuring 
Costs  as  Selling  Expenses 

11.  U.S.  Credit  Expenses  for  Consignment 
Sales 

12.  Whether  to  Include  Freight  Revenue  in 
Calculation  Formulas  Used  to  Report  Certain 
U.S.  Discounts  and  Expenses 

13.  Treatment  of  the  French  Tax  Provision 

[FR  Doc.  02-1651  Filed  1-22-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-41 2-822] 

Notice  of  Final  Determination  of  Sales 
at  Less  Tlum  Fair  Value:  Stainless 
Steel  Bar  From  ttie  United  Kingdom 

AGENCY:  Impori  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTKM:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

SUMMARY:  The  Department  of  Conunerce 
is  conducting  an  antidumping  duty 
investigation  of  stainless  steel  bar  frt>m 
the  United  Kingdom.  We  determine  that 
stainless  steel  bar  from  the  United 
Kingdom  is  being,  or  is  likely  to  be,  sold 
in  the  United  States  at  less  than  hii 
value,  as  provided  in  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended.  On 
August  2,  2001,  the  Department  of 
Commerce  published  its  preliminary 
determination  of  sales  at  less  than  £air 


value  of  stainless  steel  bar  from  the 
United  Kingdom.  Based  on  the  results  of 
verification  and  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  this  final  determination 
differs  fitim  the  preliminary 
determination.  The  final  weighted-  - 
average  dumping  margins  are  listed 
below  in  the  section  entitled 
"Continuation  of  Suspension  of 
Liquidation." 

EFFECTIVE  DATE:  January  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Kate 
Johnson  or  Rebecca  Trainor,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4929  or  (202)  482- 
4007,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicalrfe  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  hi  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  19 
CFR  part  351  (April  2000). 

Case  History 

Since  the  publication  of  the 
preliminary  determination  in  this 
investigation  (see  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Stainless  Steel  Bar  from 
the  United  Kingdom,  66  FR  40214 
(August  2,  2001)  {"Preliminary 
Determination  )],  the  following  events 
have  occurred: 

On  August  24j  27,  and  September  4, 
2001,  we  received  requests  for  a  public 
hearing  from  Firth  Rixson  Special  Steels 
Limited  ("FRSS"),  Corns  Engineering 
Steels  Ltd.  ("Corns")  and  the 
petitioners,  respectively.  We  conducted 
verification  of  Corus's  questionnaire 
responses  during  the  period  September 
through  November  2001.  See 
"Verification"  section  of  this  notice  for 
further  discussion.  On  November  2, 
2001,  we  received  a  case  brief  from 
Valkia  Ltd.  ("Valkia")  in  response  to  a 
letter  issued  by  the  Department  on 
October  19,  2001.  Corns  submitted 
revised  sales  and  cost  data  pursuant  to 
verification  findings  on  November  30, 
2001. 

The  petitioners  and  FRSS  filed  case 
briefs  on  December  7,  2001.  The 
petitioners  and  Corns  filed  rebuttal 
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briefs  on  December  13,  2001.  A  public 
hearing  was  held  on  December  14,  2001. 

Although  the  deadline  for  this 
determination  was  originally  December 
17,  2001,  in  order  to  accommodate 
certain  verifications  that  were  delayed 
because  of  the  events  of  September  1 1 , 
2001,  the  Department  tolled  the  final 
determination  deadline  in  this  and  the 
concurrent  stainless  steel  bar 
investigations  until  January  15,  2002. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "stainless  steel  bar"  includes 
articles  of  stainless  steel  in  straight 
lengths  that  have  been  either  hot-rolled, 
forged,  turned,  cold-drawn,  cold-rolled 
or  otherwise  cold-finished,  or  groimd, 
having  a  uniform  solid  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons,  or  other  convex 
polygons.  Stainless  steel  bar  includes 
cold-finished  stainless  steel  bars  that  are 
turned  or  groxind  in  straight  lengths, 
whether  produced  from  hot-rolled  bar  or 
from  straightened  and  cut  rod  or  wire, 
and  reinforcing  bars  that  have 
indentations,  ribs,  grooves,  or  other 
deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  [i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measmes  at  least  twice  the 
thickness),  products  that  have  been  cut 
from  stainless  steel  sheet,  strip  or  plate, 
wire  (i.e.,  cold-formed  products  in  coils, 
of  any  imiform  solid  cross  section  along 
their  whole  length,  which  do  not 
conform  to  the  definition  of  flat-rolled 
products),  and  angles,  shapes  and 
sections. 

The  stainless  steel  bar  subject  to  this 
investigation  is  currently  classifiable 
imder  subheadings  7222.11.00.05, 
7222.11.00.50.  7222.19.00.05, 
7222.19.00.50,  7222.20.00.05, 
7222.20.00.45,  7222.20.00.75,  and 
7222.30.00.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Prior  to  the  preliminary  determination 
in  this  investigation,  the  respondents  in 
this  and  the  companion  SSB 
investigations  filed  comments  seeidng  to 
exclude  certain  products  from  the  scope 
of  these  investigations.  The  specific 


products  identified  in  their  exclusion 
requests  were:  stainless  steel  tool  steel, 
welding  wire,  special-quality  oil  field 
equipment  steel  (SQOFES),  and  special 
profile  wire. 

In  the  preliminary  determinations^  we 
concluded  that  all  of  these  products, 
except  for  special  profile  wire,  are 
within  the  scope  of  these  investigations. 
Specifically,  regarding  stainless  steel 
tool  steel,  welding  wire,  and  SQOFES, 
after  considering  the  respondents' 
conunents  and  the  petitioners' 
objections  to  the  exclusion  requests,  we 
preliminarily  determined  that  the  scope 
is  not  overly  broad.  Therefore,  stainless 
steel  tool  steel,  welding  wire,  and 
SQOFES  are  within  the  scope  of  these 
SSB  investigations.  In  addition,  we 
preliminarily  determined  that  SQOFES 
does  not  constitute  a  separate  class  or 
kind  of  merchandise  from  SSB. 
Regarding  special  profile  wire,  we 
preliminarily  determined  that  this 
product  does  not  fall  within  the  scope 
as  it  is  written  because  its  cross  section 
is  in  the  shape  of  a  concave  polygon. 
Therefore,  we  did  not  include  special 
profile  wire  in  these  investigations.  (For 
details,  see  the  Memorandum  to  Susan 
Kuhbach  and  Louis  Apple  from  the 
Stainless  Steel  Bar  Team,  dated  July  26, 
2001.  entitled  "Scope  Exclusion 
Requests,"  and  the  Memorandum  to 
Louis  Apple  irom  the  Stainless  Steel  Bar 
Team,  dated  July  26,  2001,  entitled 
"Whether  Special  Profile  Wire  Product 
is  Included  in  the  Scope  of  the 
Investigation.") 

Finally,  we  note  that  in  the 
concurrent  countervailing  duty 
investigation  of  stainless  steel  bar  from 
Italy,  the  Department  preliminarily 
determined  that  hot-rolled  stainless 
steel  bar  is  within  the  scope  of  these 
investigations.  (See  Preliminary 
Affirmative  Countervailing  Duty 
Extermination  and  Alignment  of  Final 
Countervailing  Duty  Determination  with 
Final  Antidumping  Duty  Determination: 
Stainless  Steel  Bar  from  Italy.  66  FR 
30414  Oune  6,  2001).) 

With  the  exception  of  one  respondent 
in  the  Germany  investigation  which 
filed  comments  on  the  Department's 
preliminary  scope  decision  with  respect 
to  SQOFES  with  which  the  Department 
disagrees  and  has  addressed  in  the 
January  15,  2002,  Decision 
Memorandum  in  that  case,  no  other 
parties  filed  comments  on  our 
preliminary  scope  decisions. 
Furthermore,  no  additional  information 
has  otherwise  come  to  our  attention  to 
warrant  a  change  in  our  preliminary 
decisions.  Therefore,  we  have  made  no 
changes  for  purposes  of  the  final 
determinations. 


Period  of  Investigation 

The  period  of  investigation  ("POI") 
for  this  investigation  is  October  1. 1999, 
through  September  30,  2000. 

Use  of  Facts  Available 

In  the  Preliminary  Determination,  we 
based  Crownridge's  and  FRSS's 
antidumping  duty  rates  on  the  fects 
otherwise  available,  in  accordance  with 
section  776(a)(2)(A)  and  (B)  of  the  Act. 
respectively.  See  also  the  Memorandum 
to  Richard  W.  Moreland  from  Louis 
Apple  entitled  "Preliminary 
Determination  of  Stainless  Steel  Bar 
(SSB)  from  the  United  Kingdom:  Use  of 
Facts  Available,"  dated  July  26,  2001 
{Facts  Available  Memorandum). 

Section  776(a)(2)  of  the  Act  provides 
that  "if  an  interested  party  or  any  other 
person  (A)  withholds  information  that 
has  been  requested  by  the  [Department] 
under  this  title,  (B)  fails  to  provide  such 
information  by  the  deadlines  for 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782.. 
(C)  significantly  impedes  a  proceeding 
under  this  title,  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  [Department]  shall,  subject  to 
section  782(d),  use  the  facts  otherwise  . 
available  in  reaching  the  applicable 
determination  under  this  title." 

Section  776(b)  of  the  Act  further 
provides  that  adverse  inferences  may  be 
used  when  an  interested  party  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  a  request  for 
information.  Crownridge  did  not 
respond  to  the  antidumping 
questionnaire.  In  the  preliminary 
determination,  we  determined  that  it 
was  appropriate  to  assign  Crownridge  a 
margin  based  on  fects  available  (i.e.,  the 
all  others  rate),  rather  than  on  adverse 
facts  available,  because  the  information  > 
on  the  record  at  that  time  indicated  that 
it  was  unable  to  provide  a  response.  We 
have  changed  this  determination  based 
on  information  placed  on  the  record 
since  the  preliminary  determination, 
indicating  that  Crownridge  (now 
operating  as  Valkia)  could  have 
responded  to  the  Department's 
questionnaire  and  that  it  provided 
misleading  information  during  our 
investigation.  Consequently,  we  find 
that  Crownridge/Valkia  failed  to  act  to 
the  best  of  its  ability  to  comply  with  a 
request  for  information,  and  a  margin 
based  on  adverse  facts  available  is 
warranted.  This  issue  is  addressed  in 
further  detail  in  Comment  2  of  the 
January  15,  2002  Decision         __   ^ 
Memorandum. 
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As  explained  in  the  Preliminary 
Determination,  FRSS  withheld  or  failed 
to  provide  the  data  required  to  perform 
the  antidumping  duty  calculations, 
despite  ample  opportunity  to  do  so.  On 
this  basis  we  determined  that  FRSS 
failed  to  cooperate  by  not  acting  to  the 
best  of  its  ability  in  this  investigation, 
and  the  application  of  a  dumping  rate 
based  on  adverse  inferences  is 
warranted.  This  issue  is  addressed  in 
further  detail  in  Comment  1  of  the 
January  15,  2002,  Decision 
Memorandum. 

In  accordance  with  our  standard 
practice,  we  determine  the  margin  used 
as  adverse  facts  available  by  selecting 
the  higher  of  (1)  the  highest  margin 
stated  in  the  notice  of  initiation,  or  (2) 
the  highest  margin  calculated  for  any 
respondent.  See,  e.g..  Notice  of 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Certain  Large 
Diameter  Carbon  and  Alloy  Seamless 
Standard,  Line  and  Pressure  Pipe  From 
Japan  and  Certain  Small  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  From  Japan  and 
the  Republic  of  South  Africa,  64  FR 
69718,  69722  (December  14, 1999). 
followed  in  Notice  of  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Large  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  Prom  Japan  and 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Stcmdard,  Line  and 
Pressure  Pipe  From  Japan  and  the 
Republic  of  South  Africa,  65  FR  25907 
(May  4,  2000);  and  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Wire  Rod 
from  Korea  and  Germany,  63  FR  10826, 
10847  (March  5, 1998),  followed  in 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  from  Korea  and  Germany,  63 
FR  40433  (July  29, 1998). 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  on 
secondary  information  (such  as  the 
petition)  in  using  the  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc.  No. 
103-316  (1994)  ("SAA"),  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870. 

In  this  case,  when  analyzing  the 
petition  for  purposes  of  the  initiation, 
we  reviewed  all  of  the  data  upon  which 
the  petitioners  relied  in  calculating  the 
estimated  dumping  margins  and 
determined  that  the  margins  in  the 
petition  were  appropriately  calciilated 


and  supported  by  adequate  evidence  in 
accordance  with  the  statutory 
requirements  for  initiation.  For  the 
preliminary  determination,  in  order  to 
corroborate  the  petition  margins  for 
piuposes  of  using  them  as  adverse  facts 
available,  we  re-examined  the  price  and 
cost  information  provided  in  the 
petition  in  light  of  information    ' 
developed  during  the  investigation.  See 
the  Facts  Available  Memorandum  for 
further  details  of  our  corroboration 
methodology.  Since  the  preliminary 
determination,  we  have  received  no 
additional  information  which  would 
cause  us  to  reconsider  whether  the 
information  in  the  petition  has 
probative  value.  Therefore,  we  have 
continued  to  find  in  the  final 
determination  that  the  rates  contained 
in  the  petition  have  probative  value. 

As  we  noted  in  the  Preliminary 
Determination,  in  accordance  with 
section  776(c)  of  the  Act,  we  were  able 
to  corroborate  the  information  in  the 
petition  using  information  from 
independent  sources  that  were 
reasonably  at  our  disposal.  As  a  result, 
we  have  assigned  to  Crownridge/VaUda 
and  FRSS  the  highest  rate  contained  in 
the  petition,  125.77  percent,  for 
purposes  of  the  final  determination.  See 
Comment  1  and  Comment  2  of  the 
January  15,  2002  Decision 
Memorandum. 

Fair  Value  Comparisons 

With  respect  to  Corns,  to  determine 
whether  sales  of  stainless  steel  bar  from 
The  United  Kingdom  to  the  United 
States  were  made  at  less  than  fair  value, 
we  compared  constructed  export  price 
("CEP")  to  normal  value  ("NV").  Our 
calculations  followed  the  methodologies 
described  in  the  Preliminary 
Determination,  except  as  noted  below, 
and  in  the  January  15,  2002,  Decision 
Memorandum  and  Memorandum  from 
Taija  A.  Slaughter  to  Neal  A.  Halper 
[Calculation  Memo),  which  is  on  file  in 
the  Import  Administration's  Central 
Records  Unit  ("CRU"),  Room  B-099  of 
the  main  Department  of  Commerce 
building. 

Constructed  Export  Price 

For  sales  to  the  United  States,  we 
used  CEP  as  defined  in  section  772(b)  of 
the  Act.  We  calculated  CEP  based  on  the 
same  methodologies  described  in  the 
Preliminary  Determination,  with  the 
following  exceptions: 

We  based  the  final  margin 
calculations  on  databases  provided  by 
Corns  since  the  Preliminary 
Determination,  containing  corrections  to 
various  clerical  errors  related  to  Corus's 
reported  sales  expense  fields,  resulting 
from  verification.  See  the  November  30, 


2001  verification  reports  on  file  in  room 
B-099  of  the  Commerce  Department. 

Normal  Value 

We  used  the  same  methodology  as 
that  described  in  the  Preliminary 
Determination  to  determine  the  cost  of 
production  ("COP"),  whether 
comparison  market  sales  were  at  prices 
below  the  COP,  and  the  NV,  with  the 
following  exceptions: 

1.  Cost  of  Production  Analysis 

We  based  the  cost  of  production 
analysis  on  a  database  provided  by 
Corns  since  the  Preliminary 
Determination  reflecting  minor 
corrections  resulting  from  verification. 
See  the  November  9,  2001  verification 
report  on  file  in  room  B-099  of  the 
Commerce  Department.  We  also  revised 
Corus's  reported  general  and 
administrative  expenses  to  include  an 
amount  for  restructuring  costs.  See 
Corus's  Comment  1  in  the  January  15, 
2002,  Decision  Memorandum  and  the 
Calculation  Memo  for  further  details  of 
this  adjustment. 

2.  Calculation  ofNV 

We  calcidated  NV  based  on  the  same 
methodologies  described  in  the 
Preliminary  Determination,  using  a 
database  provided  by  Corns  since  the 
Preliminary  Determination,  reflecting 
minor  corrections  to  Corus's  home 
market  sales  expense  fields,  resiUting 
from  verification.  See  the  November  9, 
2001  verification  report  on  file  in  room 
B-099  of  the  Commerce  Department.  We 
deducted  various  discoimts.  rebates, 
movement  expenses,  direct  selling 
expenses,  and  packing  cost  frt>m  the 
reported  gross  unit  price,  which  were 
inadvertently  not  included  in  the 
calculation  of  NV  in  the  preliminary 
determination.  We  also  corrected  an 
error  with  respect  to  the  weight- 
averaging  of  net  home  market  price. 

Currency  Conversions 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
in  the  same  manner  as  in  the 
PreUminary  Determination. 

Verification 

In  this  investigation,  and  in  the 
companion  SSB  investigations  from 
Germany,  France,  Italy,  Korea  and 
Taiwan,  verifications  were  schediiled 
for  all  responding  companies  during  the 
period  August  through  October  2001. 
Based  on  the  security  concerns  and 
logistical  difficulties  brought  about  by 
the  tragic  events  of  September  11,  for 
some  companies  in  these  countries  we 
were  unable  to  complete  our 
verifications  as  scheduled.  However,  for 
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these  companies,  we  did  verify  major 
portions  of  the  company's  questionnaire 
responses. 

While  the  statute  at  782(i)(l)  and  the 
Department's  regulations  at 
351.307(b)(l)(i)  direct  the  Department  to 
verify  all  information  relied  upon  in  a 
final  determination  of  an  investigation, 
the  Department's  verification  process  is 
akin  to  an  "audit"  and  the  Department 
has  the  discretion  to  determine  the 
specific  information  it  will  examine  in 
its  audits.  See  PMC  Specialties  Group, 
Inc.  V.  United  States,  20  C.I.T.  1130 
(1996).  The  courts  concur  that 
verification  is  a  spot  check  and  is  not 
intended  to  be  an  exhaustive 
examination  of  the  respondent's 
records.  See  Mansato  v.  United  States, 
698  F.Supp.  275,  281  (C.I.T.  1988). 
Furthermore,  the  courts  have  noted  that 
Congress  has  given  Commerce  wide 
latitude  in  formulating  its  verification 
procedures.  See  Micron  Tech.,  Inc.  v. 
United  States,  117  F.3d  1386. 1396  (Fed. 
Cir.  1997). 

In  these  investigations,  we  believe 
that  we  have  met  the  standard  for 
having  verified  the  information  being 
used  in  this  final  determination,  despite 
our  inability  to  complete  the 
verifications  as  originally  schediUed. 
Although  the  amount  of  information 
verified  was  less  than  planned,  the 
respondents  did  not  control  what  was 
verified  and  what  was  not  verified.  It 
was  the  Department,  not  the  companies, 
that  established  the  original  verification 
schedule  and  determined  the  order  in 
which  the  segments  would  be  verified. 
Moreover,  each  company  was  fully 
prepared  to  proceed  with  each  segment 
of  the  original  verification  based  upon 
the  Department's  schedule  and  could 
not  have  anticipated  that  the 
Department  would  perhaps  not  actually 
verify  all  segments.  Finally,  we  note  that 
all  responding  companies  and  the 
petitioners  fully  cooperated  with  the 
Department's  post-September  11  efforts 
to  conduct  as  many  segments  of 
verification  as  practicable. 

Based  on  the  information  verified,  we 
are  relying  on  the  responses  as 
submitted,  subject  to  the  minor 
corrections  previously  noted  elsewhere 
in  this  notice  and  the  Decision 
Memorandum. 

Analjrsis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
January  15,  2001,  Decision 
Memorandum,  which  is  hereby  adopted 
by  this  notice.  Attached  to  this  notice  as 
an  appendix  is  a  list  of  the  issues  which 
parties  have  raised  and  to  which  we 
have  responded  in  the  Decision 


Memorandum.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  tlds  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Department's  CRU.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov/frii/ 
frnhome.htm.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(A)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  ("Customs") 
to  continue  to  suspend  liquidation  of  all 
imports  of  stainless  steel  bar  from  the 
United  Kingdom  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  August  2,  2001, 
the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register.  Customs  shall 
continue  to  require  a  cash  deposit  or  the 
posting  of  a  bond  equal  to  the  weighted- 
average  amount  by  which  the  NV 
exceeds  the  CEP,  as  indicated  in  the 
chart  below.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Exporter/marTCifacturer 


Corns  Engineering  Steels,  Ltd. 
Crownridge  Stainless  Steel, 

Ud 

Firtti  Rixson  Special  Steels, 

Ltd 

All  Others*  


Weigtited- 
average 
margin 

percentage 


4.48 

125.77 

125.77 
4.48 


•Pursuant  to  section  735(c)(5)(A),  we  have 
excluded  from  the  calculation  of  the  all-others 
rate  margins  which  are  zero  or  de  minimis,  or 
determined  entirely  on  facts  available. 

rrc  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  As  our  final 
determination  is  affirmative,  the  FTC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order. 


This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return  or  destruction  of 
.APO  materials,  or  conversion  to  judicial 
protective  order,  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(iHl)  of  the  Act. 

Dated:  January  fSs  2002. 
Faryar  Shirzad,^ 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

List  of  Comments  in  the  Issues  and  Decision 
Memorandum 

1.  Facts  Available  Margin  for  FR.SS 

2.  Facts  Available  Margin  for  Crownridge/ 
Valkia 

Corns  Issues 

3.  Restructuring  Costs 

4.  Redundancy  Expenses 

5.  Allocation  of  Parent  Company  G4A 
Expenses 

6.  Calculation  of  U.S.  Credit  Expense 

7.  Assignment  of  Product  Control  Numbers 

8.  Corus's  Comparison  Hierarchy 

9.  CEP  Offset  Adjustment 

10.  Treatment  of  Negative  Margin  Sales 

11.  Calculation  of  NV 

[FR  Doc.  02-1652  Filed  1-22-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-580-847] 

Notice  of  Rnal  Determination  of  Salet 
at  Less  Than  Fair  Value:  Stainless 
Steel  Bar  From  Korea 

AGENCY:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination  of 
sales  at  less  than  fair  value. 

summary:  The  Department  of  Commerce 
is  conducting  an  antidumping  duty 
investigation  of  stainless  steel  bar  from 
Korea.  We  determine  that  stainless  steel 
bar  from  Korea  is  being,  or  is  likely  to 
be,  sold  in  the  United  States  at  less  than 
fair  value,  as  provided  in  section  735(a) 
of  the  Tariff  Act  of  1930.  as  amended. 
On  August  2,  2001,  the  Department  of 
Commerce  published  its  preliminary' 
determination  of  sales  at  less  than  fair 
value  of  stainless  steel  bar  from  Korea. 
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Based  on  the  results  of  verification  and 
our  analysis  of  the  comments  received, 
we  have  made  changes  in  the  margin 
calculations.  Therefore,  this  final 
determination  difiers  from  the 
preliminary  determination.  The  final 
weighted-average  dimiping  margins  are 
listed  below  in  the  section  entitled 
"Continuation  of  Suspension  of 
Liquidation." 

EFFECTIVE  DATE:  January  23,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Smith  or  Sophie  Castro,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW,  Washington,  DC  20230; 
telephone:  (202)  482-1766  or  (202)  482- 
0588.  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amencbnents 
made  to  the  Act  by  the  Uruguay  Rotmd 
Agreements  Act  ("URAA").  In  addition, 
uxdess  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  19 
CFR  part  351  (April  2000). 

Case  History 

Since  the  publication  of  the 
preliminary  determination  in  this 
investigation  [see  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Stahiless  Steel  Bar  From 
Korea,  66  FR  40222  (August  2,  2001) 
("fteliminaiy  Determination")),  the 
following  events  have  occurred: 

In  August  through  September  2001, 
we  conducted  vorifications  of  the 
questionnaire  responses  submitted  by 
Changwon  Specialty  Steal  Co.,  Ltd. 
("Ch^igwon")  and  Dongibang  Industrial 
Co.  Ltd.,  ("Dongbang")  (collectively, 
"the  respondents").  In  October  2001,  the 
respondents  submitted  revised  sales  and 
cost  databases  pursuant  to  verification 
findings  at  the  Department's  request.  We 
issued  verification  reports  in  November 
2001.  See  "Vrnfication"  section  of  this 
notice  for  further  discussion. 

The  petitioners  ^  and  the  respondents 
filed  case  and  rebuttal  brie&, 
respectively,  on  November  16  and 
November  27, 2001.  All  parties 


'  Th*  potitioaMS  in  this  c^  (i.e..  Carpenter 
Tachaology  Corp.,  Chuable  Spocialty  Metals, 
Qactimlloy  Corp.,  Empire  Specialty  Steel  Inc..  Slater 
Steals  Caq>.,  and  the  United  Staelworicen  of 
America) 


withdrew  their  request  for  a  hearing  on 
November  28,  2001. 

Although  the  deadline  for  this 
determination  was  originally  December 
16,  2001,  in  order  to  accommodate 
certain  verifications  that  were  delayed 
because  of  the  events  of  September  11, 
2001 ,  the  Department  tolled  the  final 
determination  deadline  in  this  and  the 
concurrent  stainless  steel  bar 
investigations  imtil  January  15,  2002. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "stainless  steel  bar"  includes 
articles  of  stainless  steel  in  straight 
lengths  that  have  been  either  hot-rolled, 
forged,  turned,  cold-drawn,  cold-rolled 
or  otherwise  cold-finished,  or  grotmd, 
having  a  imiform  solid  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons,  or  other  convex 
polygons.  Stai]^ess  steel  bar  includes 
cold-finished  stainless  steel  bars  that  are 
turned  or  ground  in  straight  lengths, 
whether  produced  fi'om  hot-roUed  bar  or 
bom  straightened  and  cut  rod  or  wire, 
and  reinforcing  bars  that  have 
indentations,  ribs,  grooves,  or  other 
deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  nun  in  thickness 
have  a  width  measuring-at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  meastues  at  least  twice  the 
thickness),  products  that  have  been  cut 
from  stainless  steel  sheet,  strip  or  plate, 
wire  [i.e.,  cold-formed  products  in  coils, 
of  any  uniform  solid  cross  section  along 
their  whole  length,  which  do  not 
conform  to  the  definition  of  flat-rolled 
products),  and  angles,  shapes  and 
sections. 

The  stainless  steel  bar  subject  to  this 
investigation  is  ciurentiy  classifiable 
tmder  subheadings  7222.11.00.05, 
7222.11.00.50,  7222.19.00.05. 
7222.19.00.50,  7222.20.00.05, 
7222.20.00.45,  7222.20.00.75,  and 
7222.30.00.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Prior  to  the  preliminary  deterpiination 
in  this  investigation,  the  respondents  in 
the  companion  stainless  steel  bar  ' 
investigations  filed  commmts  seddng  to 
exclude  certain  products  from  the  scope 
of  these  investigations.  Tlie  qpedfic 


products  identified  in  their  exclusion 
requests  were:  stainless  steel  tool  steel, 
welding  wire,  special-quality  oil  field 
equipment  steel  ("SQOFES"),  and 
special  profile  wire. 

In  the  preliminary  determinations,  we 
concluded  that  all  of  these  products, 
except  for  special  profile  wire,  are 
within  the  scope  of  these  investigations. 
Specifically,  regarding  stainless  steel 
tool  steel,  welding  wire,  and  SQOFES, 
after  considering  the  respondents' 
comments  and  the  petitioners' 
objections  to  the  exclusion  requests,  we 
preliminarily  determined  that  the  scope 
is  not  overly  broad.  Therefore,  stainless 
steel  tool  steel,  welding  wire,  and 
SQOFES  are  within  the  scope  of  these 
stainless  steel  bar  investigations.  In 
addition,  we  preliminarily  determined 
that  SQOFES  does  not  constitute  a 
separate  class  or  kind  of  merchandise 
from  stainless  steel  bar.  Regarding 
special  profile  wire,  we  preliminarily 
determined  that  this  product  does  not 
fall  within  the  scope  as  it  is  written 
because  its  cross  section  is  inihe  shape 
of  a  concave  polygon.  Therefore,  we  did 
not  include  special  profile  wire  in  these 
investigations.  (For  details,  see  the 
Memorandtmi  to  Susan  Kuhbach  and 
Louis  Apple  from  the  Stainless  Steel  Bar 
Team,  dated  July  26,  2001,  entitied 
"Scope  Exclusion  Requests,"  and  the 
Memorandum  to  Lotiis  Apple  from  the 
Stainless  Steel  Bar  Team,  dated  July  26, 
2001,  entitied  "Whether  Special  Profile 
Wire  Product  is  Included  in  the  Scope 
of  the  Investigation.") 

Finally,  we  note  that  in  the 
concurrent  cotmtervailing  duty 
investigation  of  stainless  steel  bar  from 
Italy,  the  Department  preliminarily 
determined  that  hot-rolled  stainless 
steelbar  is  within  the  scope  of  these 
investigations.  [See  Preliminary 
Affirmative  Countervailing  Duty 
Determination  and  Alignment  of  Final 
Countervailing  Duty  Determination  mth 
Final  Antidumping  Duty  Determination: 
Stainless  Steel  Bar  from  Italy,  66  FR 
30414  Oune  6,  2001).) 

With  the  exception  of  one  respondent 
in  the  Germany  investigation  which 
filed  commentis  on  the  Department's 
preliminary  scope  decision  with  respect 
to  SQOFES  witii  which  the  Department 
disa^ees  and  has  addressed  in  the 
January  15, 2002,  Decision 
Memorandum  in  that  case,  no  other 
parties  filed  comments  on  our 
preliminary  scope  decisions. 
Furthermore,  no  additional  information 
has  otherwise  come  to  our  attention  to 
warrant  a  change  in  our  preliminary 
decisions.  ThMefore.  we  have  made  no 
changes  for  purposes  of  the  final 
determinations. 
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Period  of  Investigation 

The  period  of  investigation  C'POI") 
for  this  investigation  is  October  1, 1999, 
through  September  30,  2000. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
stainless  steel  bar  frtim  Korea  to  the 
United  States  were  made  at  less  than 
fafr  value,  we  compared  export  price 
("EP")  or  constructed  export  price 
("CEP")  to  normal  value  ("NV").  Our 
calctilations  followed  the  methodologies 
described  in  the  Preliminary 
Determination,  except  as  noted  below, 
and  in  the  January  15,  2002  Decision 
Memorandum  and  each  individual 
respondent's  calculation  memorandtmi, 
which  are  on  file  in  the  Import 
Administration's  Central  Records  Unit 
("CRU"),  Room  B-099  of  tiie  main  • 
Department  of  Commerce  building. 

Export  Price  and  Constructed  Export 
Price 

For  certain  sales  to  the  United  States, 
we  used  EP  as  defined  in  section  772(a) 
of  the  Act.  For  the  remaining  sales  to  the 
United  States,  we  used  CEP  as  defined 
in  section  772(b)  of  the  Act.  We 
calculated  EP  and  CEP  based  on  the 
same  methodologies  described  in  the 
Preliminary  Determination,  with  the 
following  exceptions: 

Changwon 

We  accepted  Changwon's  revised  U.S. 
sales  listing  pursuant  to  verification 
findings.  Specifically,  we  accepted  the 
correction  to<^hangwon's  U.S.  short- 
term  interest  rate  and  imputed  credit 
calculations,  and  allowed  certain  duty 
drawback  adjustments  to  be  made  to  the 
U.S.  sales  listing.  We  accepted  the 
adjustment  to  the  direct  selling  expense 
ratio  applicable  to  Changwon's  affiliate, 
POSTEEL.  We  also  corrected  a 
ministerial  error  by  reclassifying  sales 
through  Changwon's  U.S.  affiliate, 
POSAM,  as  CEP  sales,  consistent  with 
our  preliminary  and  final 
determinations. 

Don^xmg 

We  accepted  Dongbang's  revised  U.S. 
sales  listing  pursuant  to  verificati(m 
findings.  Specifically,  we  accepted  the 
adjustments  to  duty  drawback  and  the 
corrections  to  the  inventory  carrying 
cost  calculations. 

Normal  Value 

We  used  the  same  methodology  as 
that  described  in  the  Preliirunary 
Determination  to  determine  the  coist  of 
production  ("COP"),  whether 
comparison  market  sales  were  at  prices 
below  the  COP,  and  the  NV,  with  the 
following  exceptions: 


1.  Cost  of  Production  Analysis 
Changwon 

We  disallowed  Changwon's  claimed 
offset  for  gains  on  marketable  securities 
to  its  reported  general  and 
administrative  ("G&A")  expenses.  We 
further  adjusted  Changwon's  G&A  rate 
by  recalculating  Changwon's  reported 
cost  of  goods  sold  value  exclusive  of 
packing. 

Dongbang 

Pursuant  to  verification  findings,  we 
accepted  Dongbang's  corrections  to  its 
COP  and  constructed  value  ("CV") 
databases  to  adjust  for  Dongbang's  over- 
allocation  of  the  amotmt  of  scrap 
revenue  offset  against  its  raw  material 
costs.  We  accepted  Dongbang's  G&A 
amotmt  to  remove  the  total  amotmt  of 
scrap  revenue  that  was  included  both  as 
an  offset  to  raw  material  cost  and  as  part 
of  Dongbang's  reported  G&A  expenses. 
We  adjusted  Dongbang's  recalculation  of 
its  affiliated  supplier's  G&A  and  interest 
expense  used  in  the  calctilation  of  COP 
based  on  fiscal  year  2000  amoimts 
(rather  than  fiscal  year  1999)  piusuant 
to  verification  findings.  Using 
Dongbang's  affiliated  supplier's 
recalctdated  COP,  we  revised  our  major- 
input  analysis  of  Dongbang's  raw 
material  cost  to  reflect,  on  a  grade- 
specific  basis,  the  highest  of  COP, 
transfer  price,  or  when  available,  market 
price.  We  made  an  adjustment  to  the 
costs  reported  for  certain  products  sold 
but  not  produced  during  the  POL 

2.  Calculation  of  NV 
Changwon 

Pursuant  to  verification  findings,  we 
accepted  Changwon's  exclusion  of  the 
sales  of  billets  from  its  home  market 
sales  listing  because  billets  are  raw 
materials  used  to  produce  the  subject 
merchandise  [i.e.,  stainless  steel  bars). 
We  also  accepted  Changwon's 
correction  of  clerical  errors  presented  at 
the  onset  of  verification,  namely  the 
corrections  to  Changwon's  interest 
revenue,  warranty  and  inland  freight 
calctilations.  We  corrected  for 
ministerial  errors  identified  after  the 
preliminary  determination.  Specifically, 
we  adjusted  the  preliminary  margin 
calculation  by  adding  (rather  than 
deducting)  interest  revenue  to  NV  and 
correcting  an  error  with  respect  to  home 
market  credit  expenses  which  were 
inadvertentiy  set  to  zero.  We  added 
(rather  than  deducted)  the  cost  of  U.S. 
packing  to  NV.  We  also  made  an 
additional  correction  to  accotmt  for  the 
omitted  duty  drawback  adjustment 
related  to  local  export  sales. 


Dongbang 

We  accepted  the  correction  Dongbang 
presented  at  the  onset  of  verification, 
namely  a  correction  to  Dongbang's  home 
market  interest  rate  used  to  calculate 
imputed  credit.  We  adjusted  Dongbang's 
calculation  of  its  indirect  selling 
expense  ratio  based  on  verification 
findings.  We  corrected  for  a  ministerial 
error  identified  after  the  preliminary 
determination  by  adding  (rather  than 
deducting)  the  cost  of  U.S.  packing  to 
NV  in  the  final  determination. 

Currency  Conversions 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
in  the  same  manner  as  in  the 
Preliminary  Determination. 

Verification 

In  this  investigation,  and  in  the 
companion  stainless  steel  bar 
investigations  from  Germany.  France, 
Italy,  the  United  Kingdom  and  Taiwan, 
verifications  were  scheduled  for  all 
responding  companies  during  the 
period  August  through  October  2001. 
Based  on  the  security  concerns  and 
logistical  difficulties  brought  about  by 
the  events  of  September  1 1 ,  we  were 
tmable  to  complete  all  scheduled 
verifications  in  these  cases.  Specifically, 
in  the  Korean  investigation,  we  were 
unable  to  verify  the  information  relating 
to  Changwon's  U.S.  affiliate,  POSAM. 
However,  for  those  companies  that  we 
were  imable  to  verify  on  site,  we  did 
verify  major  portions  of  the  company's 
questionnaire  responses. 

While  die  statute  at  782(i)(l)  and  the 
Department's  regulations  at 
351.307(b)(l)(i)  direct  the  Department  to 
verify  all  information  relied  upon  in  a 
final  determination  of  an  investigation, 
the  Department's  verification  process  is 
akin  to  an  "audit"  and  the  Department 
has  the  discretion  to  determine  the 
specific  information  it  will  examine  in 
its  audits.  See  PMC  Specialties  Group, 
Inc.  V.  United  States,  20  C.I.T.  1130 
(1996).  The  courts  conciu-  that 
verification  is  a  spot  check  and  is  not 
intended  to  be  an  exhaustive 
examination  of  the  respondent's 
records.  See  Mansato  v.  United  States, 
698  F.Siipp.  275,  281  (Ct.  Infl  Trade 
1988).  Furthermore,  the  coiuls  have 
noted  that  Congress  has  given 
Commerce  wide  latitude  in  formulating 
its  verification  procedures.  See  Micron 
Tech.,  Inc.  v.  United  States.  117  F.3d 
1386, 1396  (Fed.  Cir.  1997). 

In  these  investigations,  we  believe 
that  we  have  met  the  standard  for 
having  verified  the  information  being 
used  in  these  final  determinations, 
despite  otur  inability  to  complete  the 
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verifications  as  originally  scheduled. 
Although  the  amoimt  of  information 
verified  was  less  than  planned,  the 
respondents  did  not  control  what  was 
verified  and  what  was  not  verified.  It 
was  the  Department,  not  the  companies, 
that  established  the  original  verification 
schedule  and  determined  the  order  in 
which  the  segments  would  be  verified. 
Moreover,  each  company  was  fully 
prepared  to  proceed  with  each  segment 
of  the  original  verification  based  upon 
the  Department's  schedule  and  could 
not  have  anticipated  that  the 
Department  would  perhaps  not  actually 
verify  aU  segments.  Finally,  we  note  that 
all  responding  companies  and  the 
petitioners  fully  cooperated  with  the 
Department's  post-September  11  efforts 
to  conduct  as  many  segments  of 
verification  as  practicable. 

Based  on  the  information  verified,  we 
are  relying  on  the  responses  as 
submitted,  subject  to  the  minor 
corrections  previously  noted  elsewhere 
in  this  notice  and  the  Decision 
Memorandum. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
January  15,  2001,  Decision 
Memorandum,  which  is  hereby  adopted 
by  this  notice.  Attached  to  this  notice  as 
an  appendix  is  a  list  of  the  issues  which 
parties  have  raised  and  to  which  we 
have  responded  in  the  Decision 
Memorandum.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  tltis  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Department's  CRU.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directiy 
on  the  Web  at  http://ia.ita.doc.gov/frn/ 
frnhome.htm.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

OmtiniuitiiHi  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(A)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
siispend  liquidation  of  all  imports  of 
stainless  steel  bar  from  Korea  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  August  2, 
2001,  the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register.  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  the  posting  of  a  bond  equal  to  the 
weighted-average  amoimt  by  which  the 
NV  exceeds  the  EP  or  CEP,  as 
appropriate,  as  indicated  in  the  chart 
below.  These  suspension  of  liquidation 


instructions  will  remain  in  effect  imtil 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Exporter/manufacturer 


Changwon  Specialty  Steel  Co.. 

Ltd  

Dongbang  Industrial  Co.,  Ltd  ... 
All  Otfiers  Rate 


Weighted- 
average 
fnaigHi 

percentage 


13.38 

4.75 

11.30 


ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injmy ,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  rrC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  rettim  or  destruction  of 
APO  materials,  or  conversion  to  judicial 
protective  order,  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777{i)(l)  of  the  Act. 

Dated:  January  15.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
A  dministration . 

Appendix 

List  of  Comments  in  the  Issues  and  Decision 
Memorandum 

Common  Issues 

Comment  1:  Product  Characteristics  and 

Matching  Methodology 
Comment  2:  Duty  Drawback 
Comment  3:  Application  of  the  Major  Input 

Rule 
Comment  4:  Ministerial  Errors 

Company  Specific  Issues 
Changwon  Specialty  Steel  Co.,  Ltd. 
Comment  5:  Treatment  of  Changwon's  U.S. 

Sales  Made  Through  POSTEEL's  U.S. 

affiliate 


Conunent  6:  Whether  to  &ant  a  Constructed 

Export  Price  ("CEP")  Ofbet  Adjustment  for 

Changwon's  CEP  Sales 
Comment  7:  Interest  Rate  Selection 
Comment  8:  General  &  Administrative 

("G4A")  Expenses 
Comment  9:  Denominator  Used  to  Calculate 

G&A  and  Interest  Ratios 

Dongbang  Industrial  Co.,  Ltd. 

Comment  10:  Treatment  of  Class  11  Stainless 

Steel  Bar 
Comment  11:  Selection  of  Cost  for  Products 

Which  Were  not  Produced  but  Sold  During 

thePOI 

[FR  Doc.  02-1653  Filed  1-22-02;  8:45  am] 
HLUNQ  COOC  aSIO-OS-P 


DEPARTMENT  OF  COMMERCE 

Intanurtlonal  Trade  Administration 

[A-683-836] 

Nollee  of  nnal  Dotermlnation  of  Sales 
at  Not  Lass  Tlian  Fair  Value:  Stalnlsss 
SIssI  Bar  From  Taiwan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  determination. 


summary:  We  determine  that  stainless 
steel  bar  from  Taiwan  is  not  being,  nor 
is  likely  to  be,  sold  in  the  United  States 
at  less  than  fair  value,  as  provided  in 
section  735  of  the  Tariff  Act  of  1930,  as 
amended.  On  August  2,  2001,  the 
Department  of  Commerce  published  its 
preliminary  determination  of  sales  at 
not  less  than  fair  value  of  stainless  steel 
bar  from  Taiwan.  Based  on  the  results 
of  verification  and  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
However,  this  final  determination  does 
not  differ  from  the  preliminary 
determination,  in  which  we  found  that 
the  respondent  did  not  make  sales  in  the 
United  States  at  prices  below  normal 
value. 

EFFECTIVE  DATE:  January  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Blanche  Ziv  or  Annika  O'Hara,  Office  1, 
AD/CVD  Enforcement,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-4207  and  (202) 
482-3798,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Hie  AppUcaUe  Statute  and  Kegulations 

Unless  otherwise  indicated,  all 
.  citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
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made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  19 
CFR  part  351  (April  2000). 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  July  26, 
2001.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Not  Less  Than 
Fair  Value:  Stainless  Steel  Bar  from 
Taiwan.  66  FR  40198  (August  2,  2001) 
{"Preliminary  Determination").  Since 
the  Preliminary  Determination,  the 
following  events  have  occurred: 

On  July  27,  2001.  the  Department 
solicited  additional  information  from 
the  respondent  Gloria  Material 
Technology  Corporation,  {"Gloria").  On 
August  6,  2001,  we  received  a  response, 
including  revised  cost  of  production 
("COP")  and  constiucted  value  ("CV") 
databases. 

Verification  of  the  response  submitted 
by  Gloria  took  place  bom  August  12 
through  23,  2001  (seethe  "Verification" 
section  below). 

On  November  14,  2001,  the 
petitioners  in  this  case  [i.e.,  Carpenter 
Technology  Corp.,  Crucible  Specialty 
Metals,  Electralloy  Corp.,  Empire 
Specialty  Steel  Inc.,  Slater  Steels  Corp., 
and  the  United  Steelworkers  of 
America)  and  Gloria  submitted  case 
briefs.  The  petitioners  and  Gloria 
submitted  rebuttal  briefs  on  November 
19,  2001.  At  the  request  of  the 
petitioners,  the  Department  held  a 
public  hearing  on  November  28.  2001. 

Although  the  deadline  for  this 
determination  was  originally  December 
17,  2001,  in  order  to  accommodate 
certain  verffications  that  were  delayed 
because  of  the  events  of  September  11, 
2001.  the  Department  tolled  the  final 
determination  deadline  in  this  and  the 
concurrent  stainless  steel  bar 
investigations  until  January  15,  2002. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "stainless  steel  bar"  includes 
articles  of  stainless  steel  in  straight 
lengths  that  have  been  either  hot-rolled, 
forged,  turned,  cold-drawn,  cold-rolled 
or  otherwise  cold-finished,  or  groimd, 
having  a  uniform  solid  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons,  or  other  convex 
polygons.  Stainless  steel  bar  includes 
cold-finished  stainless  steel  bars  that  are 
turned  or  ground  in  straight  lengths, 
whether  produced  bom.  hot-rolled  bar  or 
bom  straightened  and  cut  rod  or  wire, 
and  reinforcing  bars  that  hf.ve 


indentations,  ribs,  grooves,  or  other 
deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  [i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  nmi  and  measures  at  least  twice  the 
thickness),  products  that  have  been  cut 
frtim  stainless  steel  sheet,  strip  or  plate, 
wire  (i.e.,  cold-formed  products  in  coils, 
of  any  uniform  solid  cross  section  along 
their  whole  length,  which  do  not 
conform  to  the  definition  of  flat-rolled 
products),  and  angles,  shapes  and 
sections. 

The  stainless  steel  bar  subject  to  this 
investigation  is  currentiy  classifiable 
under  subheadings  7222.11.00.05, 
7222.11.00.50,  7222.19.00.05. 
7222.19.00.50,  7222.20.00.05, 
7222.20.00.45.  7222.20.00.75,  and 
7222.30.00.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Prior  to  the  preliminary  determination 
in  this  investigation,  the  respondent  in 
this  and  the  companion  SSB 
investigations  filed  comments  seeking  to 
exclude  certain  products  from  the  scope 
of  these  investigations.  The  specific 
products  identified  in  their  exclusion 
requests  were:  stainless  steel  tool  steel, 
welding  wire,  special-quality  oil  field 
equipment  steel  (SQOFES),  and  special 
profUe  wire. 

In  the  preliminary  determinations,  we 
concluded  that  all  of  these  products, 
except  for  special  profile  wire,  are 
within  the  scope  of  these  investigations. 
Specifically,  regarding  stainless  steel 
tool  steel,  weldLig  wire,  and  SQOFES. 
after  considering  the  respondents' 
comments  and  tihe  petitioners' 
objections  to  the  exclusion  requests,  we 
preliminarily  determined  that  the  scope 
is  not  overly  broad.  Therefore,  stainless 
steel  tool  steel,  welding  wire,  and 
SQOFES  are  within  the  scope  of  these 
SSB  investigations.  In  addition,  we 
preliminarily  determined  that  SQOFES 
does  not  constitute  a  separate  class  or 
kind  of  merchandise  bom  SSB. 
Regarding  special  profile  wire,  we 
preliminarily  detennined  that  this 
product  does  not  fall  within  the  scope 
as  it  is  written  because  its  cross  section 
is  in  the  shape  of  a  concave  polygon. 
Therefne,  we  did  not  include  special 
profile  wire  in  these  investigations.  (For 
details,  see  the  Memorandtun  to  Susan 


Kuhbach  and  Louis  Apple  from  the 
Stainless  Steel  Bar  Team,  dated  July  26. 
2001,  entiUed  "Scope  Exclusion 
Requests,"  and  the  Memorandimi  to 
Louis  Apple  from  the  Stainless  Steel  Bar 
Team,  dated  July  26,  2001,  entiUed 
"Whether  Special  Profile  Wire  Product 
is  Included  in  the  Scope  of  the 
Investigation.") 

Finally,  we  note  that  in  the 
concurrent  countervailing  duty 
investigation  of  stainless  steel  bar  from 
Italy,  the  Department  preliminarily 
determined  that  hot-rolled  stainless 
steel  bar  is  within  the  scope  of  these 
investigations.  (See  Preliminary 
Affirmative  Countervailing  Duty 
Determination  and  Alignment  of  Final 
Countervailing  Duty  Determination  with 
Final  Antidumping  Duty  Determination: 
Stainless  Steel  Bar  from  Italy,  66  FR 
30414  (June  6.  2001).) 

With  the  exception  of  one  respondent 
in  the  Germany  investigation  which 
filed  comments  on  the  Department's 
preliminary  scope  decision  with  respect 
to  SQOFES  which  the  Department 
disagrees  with  and  has  addressed  in  the 
January  15,  2002,  Decision 
Memorandum  in  that  case,  no  other 
parties  filed  conunents  on  our 
preliminary  scope  decisions. 
Furthermore,  no  additional  information 
has  otherwise  come  to  our  attention  to 
warrant  a  change  in  our  preliminary 
scope  decisions.  Therefore,  we  have 
made  no  changes  for  purposes  of  the  . 
final  determinations. 

Period  of  Investigation 

The  period  of  this  investigation 
("POI")  is  OctolMiLL.  1999,  through 
September  30,  2000. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
stainless  steel  bar  from  Taiwan  to  the 
United  States  were  made  at  less  than 
iaix  value,  we  compared  export  price 
("EP")  to  normal  value  ("NV").  Our 
calcidations  followed  the  methodologies 
described  in  the  Preliminary 
Determination,  except  as  noted  below 
and  in  the  Final  Determination 
Calculations  for  Gloria  Material 
Technology  Corporation  and  Golden 
Win  Steel  Corporation  ("Golden  Win") 
Memorandum  dated  January  15,  2002 
("Calculation  Memorandum"),  i^iich  is 
on  file  in  the  Import  Administration's 
Central  Records  Unit  ("CRU"),  Room  B- 
099  of  the  main  Department  of 
Commerce  building. 

Eiqiort  Price 

For  sales  to  the  United  States,  we 
used  EP  as  defined  in  section  772(a)  of 
the  Act.  We  calculated  EP  based  on  the 
same  methodologies  described  in  the 
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Preliminary  Determination,  with  the 
following  exceptions: 

Based  on  our  findings  at  verification, 
we  made  revisions  to  Gloria's  U.S.  sales 
database  related  to  its  reported  date  of 
sale,  U.S.  credit  expenses,  domestic 
inland  freight,  brokerage  and  handling, 
and  gross  unit  price.  See  Gloria's 
Calculation  Memorandum.  Gloria's 
Sales  and  Cost  Verification  Report  and 
Comment  2  and  6  of  the  January  15, 
2002  Decision  Memorandum.  Finally, 
we  have  included  the  additional  U.S. 
sales  provided  by  Gloria  at  verification 
in  our  final  calculations.  See  Comment 
7  of  the  January  15,  2002  Decision 
Memorandum. 

Nomul  Value  ' 

We  used  the  same  methodology  as 
that  described  in  the  Preliminary 
Determination  to  determine  the  COP, 
whether  comparison  market  sales  were 
at  prices  below  the  COP,  and  the  NV, 
with  the  following  exceptions: 

1.  Cost  of  Production  Analysis 

Based  on  information  provided  by 
Gloria  since  thd  Preliminary 
Determination,  we  revised  Gloria's  costs 
to  include  die  verified  COP  and  CV  data 
based  on  Gloria's  August  6,  2001 
supplemental  questionnaire  response. 
We  have  combined  Gloria's  raw  material 
costs  into  a  single  weight-averaged  cost 
for  each  grade  designation  under  the 
Department's  model  matching 
methodology  for  the  final 
determination.  See  Comment  1  of  the 
January  15,  2002  Decision 
Memorandum.  We  revised  Glcma's 
grade  designation  by  collapsing  into  a 
single  grade  designation  the  direct 
material  costs  for  three  grades  Gloria 
incorrectly  reported  separately.  See 
Comment  2  of  the  January  15,  2002 
Decision  Memorandum. 

Based  on  our  findings  at  the  cost 
verification,  we  made  revisions  to 
Gloria's  COP  database  to  correct  errors 
related  to  its  reported  costs  for  SG&A, 
research  and  development,  and  interest 
expenses.  Because  we  verified  the, 
information  in  the  CV  and  COP 
databases  submitted  by  Gloria,  we  have 
removed  the  upward  adjustments  made 
at  the  prelimiztary  deterimnation  for 
direct  materials,  direct  labor,  variable 
and  fixed  overhead.  We  have 
recilcidated  Golden  Win's  G&A  expense 
ratio  based  on  its  financial  statements 
and  excluded  the  "bad  debt  loss"  from 
accounts  receivable  noted  in  the  CPA 
adjustment  from  our  calctdation.  See 
Comment  4  of  the  January  15,  2002 
Decision  Memorandum.  We  have 
reduced  Gloria's  reported  COM  by  the 
amount  of  packing  expenses  reported  in 
the  sales  database.  See  Comment  7  of 


the  January  15,  2002  Decision 
Memorandum. 

For  the  products  Gloria  reported  sold 
but  not  purchased  or  produced  during 
the  POI,  we  have  reassigned  costs  based 
on  a  more  appropriate  match  to  the  next 
most  similar  grade  than  those  reported 
by  Gloria.  We  have  dropped  costs 
associated  with  products  piut:hased  but 
not  produced  by  Gloria.  See  Comment  3 
of  the  January  15,  2002  Decision 
Memorandum. 

2.  Calculation  ofNV 

We  recalculated  credit  expenses  using 
the  last  payment  date  reported.  See 
Comment  6  of  the  January  15,  2002 
Decision  Memorandum.  Furthermore, 
we  excluded  bom  Gloria's  home  market 
sales  database,  the  sales  of  products  for 
which  Gloria  reported  a  zero  production 
quantity  because  these  products  were 
produced  by  other  manufacturers.  See 
Comment  7  of  the  January  15,  2002 
Decision  Memorandum. 

In  addition,  we  corrected  several 
errors  related  to  Gloria's  reported  return 
quantity,  warranty,  warehousing,  and 
inland  freight  expense  fields,  which 
were  presented  by  Gloria  at  the  onset  of 
the  sales  verification.  See  Gloria's 
Calcidation  Memorandum  and  Gloria's 
Sales  and  Cost  Verification  Report. 

Currency  Convernons 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
in  the  same  manner  as  in  the 
Preliminary  Determination. 

Verification 

As  provided  in  section  782(i)(l)  of  the 
Act,  we  verified  the  information 
submitted  by  Gloria  for  our  final 
determination.  We  used  standard 
verification  procedures,  including 
examination  of  relevant  accounting  and 
production  records,  as  well  as  original 
source  docimients  provided  by  the 
respondent. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this       — 
investigation  are  addressed  in  the 
January  15,  2002  Decision 
Memorandum,  which  is  hereby  adopted 
by  this  notice.  Attached  to  this  notice  as 
an  appendix  is  a  list  of  the  issues  which 
parties  have  raised  and  to  which  we 
have  responded  in  the  Decision 
Memorandum.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Department's  CRU.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 


on  the  Web  at  httpMia.ita.doc.gov/fim/ 
fimhome.htm.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Final  Determination 

We  determine  that  the  following 
weighted-average  percentage  margins 
exist  for  the  period  October  1, 1999, 
through  September  30,  2000: 


Exporter/manufacturer 

Weighted- 
average 
margin 
percentage 

Gloria 

0.00 

Suspension  of  liquidation 

Because  the  estimated  weighted- 
average  dumping  margin  of  the 
examined  company  is  0.00  percent,  we 
are  not  directing  the  Customs  Service  to 
suspend  liquidation  of  entries  of 
stainless  steel  bar  from  Taiwan. 

Notification  of  the  International  Trade 
CtHnmission 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  of  our 
determination.  This  notice  serves  as  the 
only  reminder  to  parties  subject  to 
administrative  protective  order  (APO)  of 
their  responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^PO  in  accordance 
with  19  CFR  351.305(a)(3).  Tunely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  is  published 
pursuant  to  sections  735(d)  and  777(i)(l) 
of  the  Act. 

Dated:  January  15,  2002. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

Comment  1:  Gloria's  Direct  Material  Costs. 

Comment  2:  Gloria's  Grade  Designations. 

Comment  3:  Cost  Data  with  Zero 
Production  Quantities. 

Comment  4:  Golden  Win's  G&A. 

Comment  5:  Interest  Expense  Calculation.  - 

Comment  6:  Credit  Expenses. 

Comment  7:  Additional  U.S.  Sales. 

Comment  8:  Packing. 

Comment  9:  Variable  and  Fixed  Overhead 
Adjustment. 

[FR  Doc.  02-1654  Filed  1-22-02;  8:45  am] 
BNJJNQ  COM  3610-O8-P 
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DEPARTMENT  OF  COMMERCE 

Intamational  Trade  Administraftion 
[A-47S-S29] 

Notice  of  Rnal  Determlrwtion  of  Sales 
at  Lass  Than  Fair  Valua:  Stainlaaa 
Steal  Bar  From  Kaly 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value. 

summary:  The  Department  of  Commerce 
is  conducting  an  antidumping  duty 
investigation  of  stainless  steel  bar  bom 
Italy.  We  determine  that  stainless  steel 
bar  from  Italy  is  being,  or  is  likely  to  be, 
sold  in  the  United  States  at  less  than  fair 
value,  as  provided  in  section  735(a)  of 
the  Tariff  Act  of  1930,  as  amended.  On 
August  2,  2001 ,  the  Department  of 
Commerce  published  its  preliminary 
determination  of  sales  at  less  than  fair 
value  of  stainless  steel  bar  bom  Italy. 
Based  on  the  results  of  verification  and 
our  analysis  of  the  comments  received, 
we  have  made  changes  in  the  margin 
calculations.  Therefore,  this  final 
determination  differs  from  the 
preliminary  determination.  The  final 
weighted-average  dumping  margins  are 
listed  below  in  the  section  entitled 
"Oontinuation  of  Suspension  of 
Liquidation." 

EFFECTIVE  DATE:  February  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jarrod  Goldfeder,  Melani  Miller,  or 
Anthony  Grasso,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0189,  (202)  482-0116,  or  (202)  482- 
3853,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  fa  addition, 
unless  otherwise  mdicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  19 
CFR  part  351  (April  2000). 

Case  History 

Since  the  publication  of  the 
preliminary  determination  m  this 
investigation  [see  Notice  of  Preliminary 
I^termination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  affinal 


Detemunation:  Stainless  Steel  Bar  From 
Itafy,  66  FR  40214  (August  2,  2001) 
{"Preliminary  Detenrunation")),  the 
following  events  have  occurred: 

fa  August  through  September  2001 , 
we  conducted  verifications  of  the 
questionnaire  responses  submitted  by 
Acciaierie  Valbnma  Srl/Acciaierie 
Bolzano  S.p.A.  ("Valbnma"),  Acciaiera 
Foroni  SpA  ("Foroni").  Trafilerie 
Bedini,  Sri  ("Bedini"),  and  Rodacciai 
S.p.A.  ("Rodacciai")  (collectively,  "the 
respondents").  We  issued  verification 
reports  m  October  and  November  2001. 
See  "Verification"  section  of  this  notice 
for  further  discussion. 

The  petitioners  and  respondents  filed 
case  and  rebuttal  briefs,  respectively,  on 
November  21  and  November  28,  2001.  A 
public  hearing  was  held  at  the  request 
of  the  petitioners  on  December  5,  2001. 

Although  the  deadlme  for  this 
determination  was  originally  December 
17,  2001,  in  order  to  accommodate 
certam  verifications  that  were  delayed 
because  of  the  events  of  September  11, 
2001,  the  Department  tolled  the  final 
determination  deadlme  in  this  and  the 
concurrent  stainless  steel  bar 
favestigations  until  January  15,  2002. 

Scope  of  the  Investigation 

For  purposes  of  this  investigation,  the 
term  "stainless  steel  bar"  includes 
articles  of  stainless  steel  m  straight 
lengths  that  have  been  either  hot-rolled, 
forged,  turned,  cold-drawn,  cold-rolled 
or  otherwise  cold-finished,  or  groimd, 
havmg  a  uniform  solid  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectangles  (mcludmg  squares),  triangles, 
hexagons,  octagons,  or  other  convex 
polygons.  Stainless  steel  bar  includes 
cold-finished  stainless  steel  bars  that  are 
tinned  or  ground  m  straight  lengths, 
whether  produced  bom  hot-rolled  bar  or 
from  straightened  and  cut  rod  or  wire, 
and  reinforcing  bars  that  have 
fadentations,  ribs,  grooves,  or  other 
deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  mclude  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  m  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  products  that  have  been  cut 
fitjm  stainless  steel  sheet,  strip  or  plate, 
wire  (i.e.,  cold-formed  products  fa  coils, 
of  any  uniform  solid  cross  section  along 
their  whole  length,  which  do  not 
conform  to  the  definition  of  flat-rolled 
products),  and  angles,  shapes  and 
sections. 


The  stainless  steel  bar  subject  to  this 
favestigation  is  currentiy  classifiable 
under  subheadings  7222.11.00.05, 
7222.11.00.50,  7222.19.00.05, 
7222.19.00.50,  7222.20.00.05, 
7222.20.00.45,  7222.20.00.75,  and 
7222.30.00.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  die  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Prior  to  the  preliminary 
determinations  fa  these  investigations, 
the  respondents  in  this  and  the 
companion  SSB  favestigations  filed 
comments  seeking  to  exclude  certafa 
products  from  the  scope  of  these 
favestigations.  The  specific  products 
identified  fa  their  exclusion  requests 
were:  stainless  steel  tool  steel,  welding 
wire,  special-quality  oil  field  equipment 
steel  (SQOFES),  and  special  profile 
wire. 

fa  the  preliminary  determinations,  we 
concluded  that  all  of  these  products, 
except  for  special  profile  wire,  are 
within  the  scope  of  these  investigations. 
Specifically,  regardfag  stainless  steel 
tool  steel,  welding  wire,  and  SQOFES. 
after  considering  the  respondents' 
comments  and  the  petitioners' 
objections  to  the  exclusion  requests,  we 
prelimfaarily  determfaed  that  the  scope 
is  not  overly  broad.  Therefore,  stainless 
steel  tool  steel,  welding  wire,  and 
SQOFES  are  withfa  the  scope  of  these 
SSB  investigations,  fa  addition,  we 
prelimfaarily  determfaed  that  SQOFES 
does  not  constitute  a  separate  class  or 
kfad  of  merchandise  from  SSB. 
Regarding  special  profile  wire,  we 
preliminarily  determined  that  this 
product  does  not  fall  withfa  the  scope 
as  it  is  written  because  its  cross  section 
is  in  the  shape  of  a  concave  polygon. 
Therefore,  we  did  not  mclude  special 
profile  wire  in  these  investigations.  (For 
details,  see  the  Memorandum  to  Susan 
Kidibach  and  Louis  Apple  from  the 
Stainless  Steel  Bar  Team,  dated  July  26, 
2001,  entitied  "Scope  Exclusion 
Requests,"  and  the  Memorandum  to 
Louis  Apple  from  the  Stainless  Steel  Bar 
Team,  dated  July  26,  2001,  entiUed 
"Whether  Special  Profile  Wire  Product 
is  facluded  fa  the  Scope  of  the 
favestigation.") 

Ffaafly,  we  note  that  fa  the 
concurrent  coimtervailing  duty 
favestigation  of  stainless  steel  bar  from 
Italy,  the  Department  preliminarily 
determined  that  hot-rolled  stainless 
steel  bar  is  withfa  the  scope  of  these 
favestigations.  [See  Preliminary 
Affirmative  Countervailing  Duty 
[determination  and  Alignment  of  Final 
Countervailing  Duty  Determination  with 
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Final  Antidumping  Duty  Determination: 
Stainless  Steel  Bar  from  Italy.  66  FR 
30414  Qune  6,  2001).) 

With  the  exception  of  one  respondent 
in  the  Germany  investigation  which 
filed  comments  on  the  De[>aitment's 
preliminary  scope  decision  with  respect 
to  SQQFES  with  which  the  Department 
disagrees  and  has  addressed  in  the 
January  15,  2002,  Decision 
Memorandum  in  that  case,  no  other 
parties  filed  comments  on  ovi 
preliminary  scope  decisions. 
Furthermore,  no  additional  information 
has  othwwise  come  to  our  attention  to 
warrant  a  change  in  our  preliminary 
decisions.  Therefore,  we  have  made  no 
changes  for  purposes  of  the  final 
determinations. 

Period  of  Investigation 

The  period  of  investigation  ("POI") 
for  this  investigation  is  October  1, 1999, 
through  September  30,  2000. 

Use  of  Facts  Available     | 

As  explained  in  the  PreUminary 
Determination,  we  based  Cogne's 
antidimipingduty  rate  on  adverse  facts 
available,  in  accordance  with  section 
776  of  the  Act. 

Section  776(a)(2)  of  the  Act  provides 
that  "if  an  intnested  party  or  any  other 
person  (A)  withholds  information  that 
has  been  requestwi  by  the  (Department] 
under  this  title,  (B)  fails  to  provide  such 
information  by  the  deadlines  for 
submission  of  the  information  or  in  the 
form  and  manner  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782, 
(C)  significantly  impedes  a  proceeding 
under  this  title,  or  P)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  [Department]  shall,  subject  to 
section  782(d),  use  the  facts  otherwise 
available  in  reaching  the  applicable 
determination  under  this  tide."  Use  of 
facts  available  is  warranted  in  this  case 
because  Cogne  failed  to  respond  to  the 
Department's  questionnaire. 

Section  776(b)  of  the  Act  further 
provides  that  adverse  inferences  may  be 
used  when  an  interested  party  has  failed 
to  cooperate  by  not  acting  to  the  best  of 
its  ability  to  comply  with  a  request  for 
information.  Cogne  decided  not  to 
respond  to  the  Department's 
questionnaire.  On  this  basis  the 
Department  determined  that  it  failed  to 
cooperate  by  not  acting  to  the  best  of  its 
ability  in  this  investigation.  Thus,  the 
Department  has  determined  that,  in 
selecting  from  among  the  facts 
otherwise  available,  an  adverse 
infiarence  is  warranted  and  has  assigned 
Cogne  an  antidumping  rate  based  on 
adverse  inferences. 


In  accordance  with  our  standard 
practice,  we  determine  the  margin  used 
as  adverse  facts  available  by  selecting 
the  higher  of  (1)  the  highest  margin 
stated  in  the  notice  of  initiation,  or  (2) 
the  highest  margin  calculated  for  any 
respondent.  See.  e.g..  Notice  of 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Certain  Large 
Diameter  Carbon  and  Alloy  Seandess 
Standard,  Line  and  Pressure  Pipe  From 
Japan  and  Certain  Small  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  From  Japan  and 
the  Republic  of  South  Africa,  64  FR 
69718,  69722  (December  14, 1999), 
followed  in  Notice  of  Final 
Determinations  of  Sales  at  Less  Than 
Fair  Value:  Certain  Large  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  From  Japan  and 
Certain  Small  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  Japan  and  the 
Republic  of  South  Africa,  65  FR  25907 
(May  4,  2000):  and  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Wire  Rod 
from  Korea  and  Germany.  63  FR  10826, 
10847  (March  5, 1998).  followed  in 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Stainless  Steel 
Wire  Rod  from  Korea  an^  Germany,  63 
FR  40433  Quly  29, 1998). 

Section  776(c)  of  the  Act  provides 
that,  when  the  Department  relies  on 
secondary  information  (such  as  the 
petition)  in  using  the  facts  otherwise 
available,  it  must,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  that  are 
reasonably  at  its  disposal.  The 
Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Doc.  No. 
103-316  (1994)  {"SAA"),  states  that 
"corroborate"  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870. 

In  this  case,  when  analyzing  the 
petition  for  purposes  of  the  initiation, 
the  Department  reviewed  all  of  the  data 
upon  which  the  petitioners  relied  in 
calculating  the  estimated  dumping 
margins  and  determined  that  the 
margins  in  the  petition  were 
appropriately  c^culated  and  supported 
by  adequate  evidence  in  accordance 
with  the  statutory  requirements  for 
initiation.  In  order  to  corroborate  the 
petition  margins  for  purposes  of  using 
them  as  adverse  facts  available,  we  re- 
examined the  price  and  cost  information 
provided  in  the  petition  in  light  of 
information  developed  during  the 
investigation.  For  further  details,  see  the 
Memorandum  to  Richard  W.  Moreland, 
"Preliminary  Determination  of  Stainless 
Steel  Bar  from  Italy:  Corroboration 
Memorandum."  dated  July  26,  2001. 


As  we  noted  in  the  Preliminary 
Determination,  in  accordance  with 
Section  776(c)  of  the  Act,  we  were  able 
to  partially  corroborate  the  information 
in  the  petition  using  information  from 
independent  sources  that  were 
reasonably  at  oiu  disposal.  Using  this 
information,  we  were  able  to  corroborate 
the  price-to-price  margin  calculations  in 
the  petition,  but  were  unable  to  fully 
conx>borate  the  constructed  value 
margin  calculations  in  the  petition.  We 
have  re-examined  the  evidence  on  the 
record  of  this  investigation  and  continue 
to  find  that  we  are  unable  to  corroborate 
the  constructed  value  margin 
calciilations.  As  a  result,  we  are 
continuing  to  assign  Cogne  the  highest 
price-to-price  margin  rate  contained  in 
the  petition,  33.00  percent,  for  purposes 
of  the  final  determination.  See  Comment 
17  of  the  January  15 ,  2002  Decision 
Memorandum. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
stainless  steel  bar  frtim  Italy  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  export  price 
("EP")  or  constructed  export  price 
("CEP")  to  normal  value  ("NV").  Our 
calculations  followed  the  methodologies 
described  in  the  Preliminary 
Determination,  except  as  noted  below 
and  in  each  individual  respondent's 
calcidation  memorandum,  dated 
January  15,  2002,  which  is  on  file  in  the 
Import  Administration's  Central 
Records  Unit  ("CRU"),  Room  B-099  of 
the  main  Department  of  Commerce 
building. 

Export  Price  and  Constructed  Export 
Price 

For  certain  sales  to  the  United  States, 
we  used  EP  as  defined  in  section  772(a) 
of  the  Act.  For  the  remaining  sales  to  the 
United  States,  we  used  CEP  as  defined 
in  section  772(b)  of  the  Act.  We 
calculated  EP  and  CEP  based  on  the 
same  methodologies  described  in  the 
Preliminary  Determination,  with  the 
following  exceptions: 

Bedini 

Based  on  information  provided  by 
Bedini  since  the  Preliminary 
Determination,  we  revised  Bedini's 
calculations  to  include  its  updated  and 
verified  further  manufacturing  costs.  We 
also  corrected  several  clerical  errors 
related  to  Bedini's  reported  expense 
fields  based  on  Bedini's  CEP 
verification.  We  also  revised  the  order  of 
Bedini's  product  matching 
characteristics  to  follow  the 
Department's  instructions.  Finally,  we 
revised  Bedini's  U.S.  control  numbers 
so  that  they  would  reflect  the  size  as 
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imported  instead  of  the  size  as  sold  to 
the  first  unaffiliated  U.S.  customer.  For 
a  detailed  description  of  all  U.S.  sales 
changes  made  to  Bedini's  margin 
calculations  for  the  final  determination, 
see  Bedini  Final  Determination 
Calculation  Memorandum. 

Foroni 

Based  on  ourfindings  at  the  CEP 
verification,  we  made  revisions  to 
Foroni's  U.S.  sales  database  to  correct 
certain  errors  related  to  its  reported 
advertising  expenses,  billing 
adjustments,  indirect  selling  expenses, 
U.S.  inventory  carrying  costs,  U.S.  duty 
rates  and  U.S.  commissions.  See 
Memorandum  from  Team  to  John 
Brinkmann,  "Final  Determination 
Calculation  Memorandum  for  Foroni 
S.p.A.  and  Foroni  Metals  of  Texas' 
{"Foroni  Final  Determination 
Calculation  Memorandum")  dated 
January  15,  2002  and  Memorandum 
from  Anthony  Grasso  to  John 
Brinkmann,  "Verification  of  the 
Constructed  Export  Price  Sales  of  Foroni 
S.p.A."s  U.S.  Affiliate,  Foroni  Metals  of 
Texas,  in  the  Antidumping  Duty 
Investigation  of  Stainless  Steel  Bar  frvm 
Italy,"  dated  October  23,  2001. 

Rodacciai 

Based  on  information  contained  in  an 
August  8,  2001  submissions  and  our 
findings  at  the  CEP  verification,  we 
corrected  several  clerical  errors  to 
Rodacciai 's  CEP  sales  database, 
including  the  addition  of  several  CEP 
sales  that  Rodacciai  had  inadvertently 
excluded  bom  the  U.S.  database.  See 
Rodacciai 's  August  8,  2001  submission 
and  Rodacciai  Final  Determination 
Calculation  Memorandum. 

Based  on  our  findings  at  the  CEP 
verification,  we  made  several 
corrections  to  Rodacciai's  reported  size 
coding  and  revised  Rodacciai's  reported 
U.S.  indirect  selling  expense  ratio  to 
include  the  depreciation  incurred  by 
Sovereign  in  the  last  three  months  of  the 
POI. 

We  have  revised  the  treatment  of 
Rodacciai's  reported  U.S.  credit 
adjustment  variables,  which  were 
reported  as  positive  integers,  by 
deducting  these  values  from  home 
market  and  U.S.  gross  prices, 
respectively,  rather  than  adding  them  as 
we  did  in  the  Preliminary 
Determination. 

For  purposes  of  calciilating 
Rodacciai's  U.S.  credit  expenses,  we  are 
adjusting  the  gross  unit  price  for  credit 
adjustments  and  any  on-invoice 
discounts.  Further,  we  are  using  the  last 
day  of  verification,  August  17,  2001,  as 
the  date  of  payment  for  unpaid  U.S. 


sales,  and  have  recalculated  U.S.  credit 
expenses  accordingly. 

Valbruna 

Based  on  our  findings  at  the  CEP 
verification,  we  made  several  changes  to 
Valbruna's  reported  CEP  sales  database. 
See  Valbruna  Final  Determination 
Calculation  Memomadum. 

(1)  We  increased  the  gross  unit  price 
on  several  observations  for  which  an 
alloy  surcharge  Vvas  not  included. 

(2)  We  applied  a  price  reduction  to  all 
reported  sales  observations  related  to  a 
particular  U.S.  sales  invoice. 

(3)  We  have  changed  the  U.S.  rebate 
field  to  reflect  the  correct  rebate 
percentage  for  1999  sales. 

(4)  We  set  the  U.S.  brokerage  expense 
field  to  zero  for  all  EP  sales  because  all 
EP  sales  were  made  on  a  C&F  basis 
where  the  U.S.  customer  takes 
responsibility  for  all  duties  and  charges. 

(5)  We  decreased  other  transportation 
expenses  for  sales  made  out  of  the 
Houston  warehouse. 

(6)  We  have  revised  Valbruna's  U.S. 
sales  database  to  treat  certain  cleaning 
costs  incurred  on  one  sale  of  subject 
merchandise  as  a  warranty  expense,  and 
have  made  a  corresponding  reduction  to 
indirect  selling  expenses  in  order  to 
avoid  double-counting  this  expense. 

'    (7)  We  have  revised  Valbruna's  U.S. 
sales  database  to  include  certain  costs 
incurred  to  cut  the  subject  merchandise 
before  it  was  placed  into  the 
consignment  inventory  for  one  of 
Valbruna's  customers  on  all  sales  to  this 
particular  customer. 

(8)  We  have  revised  Valbruna's  U.S. 
sales  database  to  deduct  the  per-unit 
repacking  expense  from  the  reported 
sales  price  for  all  sales  to  one  customer 
whose  shipments  were  subject  to  U.S. 
repacking,  but  for  whom  there  was  not 
a  separate  line  item  on  the  sales 
invoices. 

(9)  We  adjusted  the  databases  to 
reflect  an  increase  in  the  U.S.  indirect 
selling  expenses  ratio  due  to  the 
inadvertent  omission  of  certain 
warehousing  expenses  and  short-term 
interest  revenue,  and  revised  the  ratio 
such  that  "Other  Income"  items  were 
not  deducted  &t)m  the  total  U.S.  indirect 
selling  expenses. 

Normal  Value 

We  used  the  same  methodology  as 
that  described  in  the  Preliminary 
Determination  to  determine  the  cost  of 
production  ("COP"),  whether 
comparison  market  sales  were  at  prices 
below  the  COP,  and  the  NV,  with  the 
following  exceptions: 


1.  Cost  of  Production  Analysis 
Foroni 

As  discussed  in  the  memorandimi 
&x>m  Robert  Greger  to  Neal  Helper, 
"Cost  of  Production  and  Constructed 
Value  Calculation  Adjustments  for  the 
Final  Determination,"  dated  January  15, 
2002  {"Final  Accounting  Calculation 
Memo — Foroni"),  we  adjusted  Foroni's 
reported  direct  materials  costs 
("DIRMAT")  to  account  for  two  errors 
made  in  calculating  its  reported  costs: 
(1)  Foroni  underestimated  the  nickel 
content  of  its  stainless  steel  scrap  inputs 
and  (2)  used  an  average  rather  than  an 
actual  exchange  rate  in  converting  its 
U.S.  dollar  purchases. 

Furthermore,  as  discussed  in  the  Final 
Accounting  Calculation  Memo — Foroni. 
we  also  decreased  the  G&A  expense 
ratio  and  increased  the  financial 
expense  ratio. 

Valbruna 

As  discussed  in  the  memorandum 
from  Robert  Greger  to  Neal  Helper, 
"Cost  of  Production  and  Constructed 
Value  Calculation  Adjustments  for  the 
Final  Determination,"  dated  January  15, 
2002  {"Final  Accounting  Calculation 
Memo — Valbruna"),  we  increased  the 
reported  total  cost  of  manufactiiring 
("TOTCOM")  to  include  an 
unreconciled  difference  between 
Valbruna's  cost  accoujtiting  system  and 
the  reported  cost  files,  and  to  include 
the  portion  of  depreciation  on  revalued 
asset  amounts  related  to  subject 
merchandise  that  were  included  in 
Valbruna's  unconsolidated  financial 
statements.  Furthermore,  we  excluded 
Valbruna's  claimed  inventory  chaise 
adjustment  bom  the  calculation  of  the 
reported  TOTCOM. 

Finally,  as  discussed  in  the  Final 
Accounting  Calculation  Memo — 
Valbruna,  we  increased  the  G&A  ratio 
and  decreased  the  financial  expense 
ratio. 

2.  Calculation  ofNV 
Bedini 

Based  on  Bedini's  November  14  and 
November  29.  2001  submissions,  we 
revised  our  calculations  to  include  new 
home  market  sales  Bedini  foimd  in 
preparation  for  its  home  market 
verification. 

Also,  consistent  with  the  Preliminary 
Determination,  we  have  dropped  bom 
our  calculation  all  home  market  sales  of 
Ugine  Savoie-Imphy  (Bedini's  parent 
company  and  a  respondent  in  the 
companion  French  proceeding)  stainless 
steel  wire  rod  that  were  subcontracted 
to  Bedini  as  part  of  a  tolling  operation 
for  processing  into  subject  merchandise. 
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For  a  detailed  description  of  all  home 
market  changes  made  to  Bedini's  margin 
calculations  for  the  final  determination, 
see  Bedini  Final  Determination 
Calculation  Memorandum. 

Foroni 

On  August  3,  2001,  Foroni  submitted 
a  value  fonr  the  packing  costs  incurred  on 
exports  of  subject  merchandise  from 
Italy  to  the  United  States.  For  the  final 
determination  we  used  this  packing  rate 
in  place  of  the  Cacts  available  rate 
applied  in  the  Preliminaiy 
termination  and  accordingly  reduced 
fixed  overhead  by  excluding  the  total 
packing  expenses.  See  Final  Accounting 
Calculation  Memo— Foroni  and  Foroni 
Final  Determination  Calculation 
Memorandum. 

Rodacdai  |  * 

Based  on  information  contained  in  an 
August  8,  2001  submissions  and  our 
findings  at  the  CEP  verification,  we 
corrected  several  clerical  errors  to 
Rodacciai's  home  market  sales  database. 
See  Rodacciai's  August  8,  2001 
submission  and  Rodacdai  Final 
Determination  Calculation 
Memorandum. 

We  have  corrected  a  misreported 
customer  relationship  for  one  of 
Rodacciai's  affiliated  customers. 

We  have  revised  the  treatment  of 
Rodacciai's  reported  home  market  credit 
adjustment  variables,  which  were 
reported  as  positive  integers,  by 
deducting  these  values  from  home 
market  and  U.S.  gross  prices, 
respectively,  rather  than  adding  them  as 
we  did  in  the  Preliminary 
Determination. 

For  purposes  of  calculating 
Rodacciai's  home  market  credit 
expenses,  we  are  adjusting  the  gross 
unit  price  for  credit  adjustments  and 
any  on-invoice  discoimts. 

We  corrected  certain  variable  names 
used  in  the  weight-averaging  of 
Rodacciai's  home  market  adjustment 
variables. 

Valbnma 

We  revised  the  home  market  indirect 
selling  expense  ratio  to  reflect  a  minor 
change  to  the  final  year-end  trial 
balance. 


We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
in  the  same  manner  as  in  the 
Preliminary  Determination. 

Verification 

In  this  investigation,  and  in  the 
companion  SSS  investigations  from 
Germany,  France,  the  United  Kingdom 


and  Korea,  verifications  were  scheduled 
for  all  responding  companies  during  the 
period  August  through  October  2001. 
Based  on  tihe  security  concerns  and 
logistical  difficulties  brought  about  by 
the  events  of  September  11,  for  some 
companies  in  these  countries  we  were 
imable  to  fully  complete  our 
verffications  as  scheduled.  However,  for 
these  companies,  we  did  verify  major 
portions  of  the  company's  questionnaire 
responses. 

While  the  statute  at  782(i)(l)  and  the 
Department's  regulations  at 
351.307(b)(l){i)  direct  the  Department  to 
verify  all  information  relied  upon  in  a 
final  determination  of  an  investigation, 
the  Department's  verification  process  is 
akin  to  an  "audit"  and  that  the 
Department  has  the  discretion  to 
determine  the  specific  information  it 
will  examine  in  its  audits.  See  PMC 
Specialties  Group,  Inc.  v.  United  States, 
20  C.I.T.  1130  (1996).  The  courts  concur 
that  verification  is  a  spot  check  and  is 
not  intended  to  be  an  exhaustive 
examination  of  the  respondent's 
records.  See  Mansato  v.  United  States, 
698  F.Supp.  275,  281  (Ct.  Int'l  Trade 
1988).  Furthermore,  the  courts  have 
noted  that  Congress  has  given 
Commerce  wide  latitude  in  formulating 
its  verification  procedures.  See  Micron 
Tech..  Inc.  v.  United  States.  117  F.3d 
1386, 1396  (Fed.  Cir.  1997). 

In  these  investigations,  we  believe 
that  we  have  met  the  standard  for 
having  verified  the  information  being 
used  in  this  final  determination,  despite 
our  inability  to  complete  all  of  the 
verifications  as  originally  scheduled. 
Although  the  amount  of  information 
verffied  was  less  than  planned,  the 
respondents  did  not  control  what  was 
verified  and  what  was  not  verified.  It 
was  the  Department,  not  the  companies, 
that  established  the  original  verffication 
schedule  and  determined  the  order  in 
which  the  segments  would  be  verified. 
Moreover,  each  company  was  fully 
prepared  to  proceed  with  each  segment 
of  the  original  verification  based  upon  ^ 
the  Department's  schedule  and  could 
not  have  anticipated  that  the    - 
Department  would  perhaps  not  actually 
verify  all  segments.  Finally,  we  note  that 
all  respondkig  companies  and  the 
petitioners  fully  cooperated  with  the 
Department's  post-September  11  efforts 
to  conduct  as  many  segments  of 
verification  as  practicable. 

Based  on  the  information  verffied,  we 
are  relying  on  the  responses  as 
submitted,  subject  to  the  minor 
corrections  previously  noted  elsewhere 
in  this  notice  and  the  Decision 
Memorandum. 


Anal3rsis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
January  15,  2002,  Decision 
Memorandum,  which  is  hereby  adopted 
by  this  notice.  Attached  to  this  notice  as 
an  appendix  is  a  list  of  the  issues  which 
parties  have  raised  and  to  which  we 
have  responded  in  the  Decision 
Memorandum.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  tMs  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Department's  CRU.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on  the  Web  at  http://ia.ita.doc.gov/frn/ 
frnhome.htm.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  ("Customs") 
to  continue  to  suspend  liquidation  of  all 
imports  of  stainless  steel  bar  from  Italy, 
except  for  subject  merchandise 
produced  by  Bedini  (which  has  a  de 
minimis  weighted-average  margin),  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consimiption  on  or  after 
August  2,  2001,  the  date  of  publication 
of  the  Preliminary  Determination  in  the 
Federal  Register.  Furthermore,  in 
accordance  with  section  735(c)(1)(C)  of 
the  Act,  we  are  directing  Customs  to 
suspend  liquidation  of  all  imports  of 
subject  merchandise  by  Valbruna 
(which  had  a  de  minimis  weighted- 
average  margin  for  the  Preliminary 
Determination)  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  Customs  shall  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amoimt  by 
which  the  NV  exceeds  the  EP  or  CEP,  as 
appropriate,  as  indicated  in  the  chart 
below.  These  suspension  of  liquidation 
instructions  will  remain.in  efiect  until 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Exporter/manufacturer 

Weighted- 
averape 
margin 

percentage 

Acciaierie  Valbruna  Sri/ 

Acciaierie  Bolzano  S.p.A  

Acciaiera  Foroni  SoA 

2.50 
7.07 

TrafOerie  Bedini.  Sri 

Rodacciai  S.p.A 

Cogne  Acdai  Spedali  Sri 

1.70 

5.89 

33.00 
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Exporter/manufacturer 

Weighted- 
average 
margin 

percentage 

All  Others*"  

3.81 

•Pursuant  to  19  CFR  351.204(d)(3),  we 
have  excluded  rates  calculated  for  voluntary 
respondents  from  the  calculation  of  the  all-oth- 
ers rate  under  section  735(c)(5)  of  the  Act. 

**  Pursuant  to  section  735(c)(5)(A),  we  have 
excluded  from  the  calculation  of  the  all-others 
rate  margins  which  are  zero  or  de  minimis,  or 
determined  entirely  on  facts  available. 

For  Bedini,  because  its  estimated 
weighted-average  final  dumping  margin 
is  de  minimis,  we  are  directing  Customs 
to  terminate  suspension  of  liquidation 
of  Bedini's  entries  and  refund  all  bonds 
and  cash  deposits  posted  on  subject 
merchandise  produped  by  Bedini. 

rrc  Notffication 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  ("ITC") 
of  our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring,  or 
threaten  material  injury  to,  the  U.S. 
industry.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  seciuities 
posted  will  be  rounded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return  or  destruction  of 
APO  materials,  or  conversion  to  judicial 
protective  order,  is  hereby  requested. 
Failure  to  comply  with  the  regiilations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  January  15.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

Appendix 

List  of  Comments  in  the  Issues  and  Decision 
Memorandom- 

Comment  1:  Treatment  of  Sales  Above 
Normal  Value. 

Comment  2:  Commission  Offset. 

Comment  3:  Model  Match  Methodology. 

Comment  4:  Differences  in  Bedini  LOT  and 
Bedini  CEP  Offset. 


Comment  5:  Bedini  HM  Commission 
Expenses. 

Comment  6:  Clerical  Errors  in  the 
Calculation  of  Bedini  U.S.  Credit  Expenses. 

Comment  7:  Bedini  Reconstruction  of 
Identical  CONNUMs. 

Comment  8:  Collapsing  the  Sales  F'rices 
and  Production  Costs  of  Bedini  and  U-SI. 

Comment  9:  Application  of  Adverse  Facts 
Available  for  Bedini  Due  to  Home  Market 
Reporting  Flaws. 

Comment  10:  Bedini  HM  Billing  . 
Adjustments. 

Comment  11:  Partial  Adverse  Facts 
Available  for  Unreported  Bedini  U.S.  Sales. 

Comment  12:  Revisions  to  the  Calculation 
of  Certain  Bedini  Expense  Fields. 

Comment  13:  Adverse  Facts  Available  for 
All  Bedini  Expenses  Reported  on  an  Average, 
Not  A  Transaction-Specific,  Basis. 

Comment  14:  Methodology  for  Calculating 
Bedini's  U.S.  Credit  Expenses. 

Comment  15:  Adjustments  to  Bedini's 
Reported  Costs  to  Reconcile  With  the  General 
Ledger. 

Comment  16:  Correction  to  Bedini's 
Verification  Report. 

Comment  17:  Application  of  Adverse  Facts 
Available  to  Cogne. 

Comment  18:  Use  of  Facts  Available  to 
Value  Foroni's  Packing  Costs. 

Comment  19:  Foroni's  Advertising 
Expenses. 

Comment  20:  Foroni's  Calculation  of  Direct 
Materials. 

Comment  21:  Exclusion  of  Foroni's 
Directors'  Fees  from  the  G&A  Expense  Ratio. 

Comment  22:  Foroni's  Short-Term  Bond 
Interest  Offset. 

Comment  23:  Foreign  Exchange  Gains  & 
Losses. 

Comment  24:  Foroni's  Yield  Loss. 

Comment  25:  Use  of  Rodacciai's  Reported 
Data. 

Comment  26:  Rodacciai's  Reported  Home 
Market  Date  of  Sale. 

Comment  27:  Additional  Sales  Submitted 
by  Rodacciai. 

Comment  28:  Rodacciai's  U.S.  Indirect 
Selling  Expenses. 

Comment  29:  Rodacciai's  U.S. 
Warehousing  Expenses. 

Comment  30:  Rodacciai's  U.S.  Sales  with 
Missing  Date  of  Payment. 

Comment  31:  Rodacciai's  G&A  Expense 
Ratio. 

Comment  32:  Rodacciai's  Interest  Expense 
Ratio. 

Comment  33:  Recalculation  of  Certain 
Home  Market  Expenses  Reported  by 
Rodacciai. 

Comment  34:  Rodacciai's  Home  Market 
Credit  Adjustments. 

Comment  35:  Corrections  to  and  Based  on 
Valbruna's  CEP  Verification  Report. 

Comment  36:  Valbnma's  Opportunity  Cost 
on  VAT  Rebates. 

Conm:ient  37:  Valbruna's  Levels  of  Trade. 

Comment  38:  Treatment  of  Valbruna's 
Consignment  Holding  Period. 

Comment  39:  Valbruna's  U.S.  Brokerage 
Expenses. 

Comment  40:  Valbruna's  U.S.  Warranty 
Expenses. 

Comment  41:  Valbruna's  Unreported  Price 
Adjustment. 


Comment  42:  Valbruna's  U.S.  Repacking 
Expenses. 

Comment  43:  Use  of  Actual  Prices  Paid  by 
Valbruna's  Customers. 

Comment  44:  Valbruna's  U.S.  Indirect 
Selling  Expense  Ratio. 

Comment  45:  Valbruna's  Home  Market 
Inventory  Carrying  Costs. 

Comment  46:  Valbruna's  G&A  Expense 
Ratio. 

Coirmient  47:  Valbruna's  Financial 
Expense  Ratio. 

Comment  48:  Inclusion  of  Depreciation 
Expense  in  Valbruna's  Reported 
Manufacturing  Costs. 

Comment  49:  Valbruna's  Claimed 
Inventory  Adjustment. 

Comment  50:  Treatment  of  Unreconciled 
Differences  in  Valbruna's  Cost  of 
Manufacture. 

Comment  51:  Foreign  Exchange  Gains  and 
Losses  on  Accounts  Payable. 

Comment  52:  Foreign  Exchange  Gains  and 
Losses  on  Financing. 

[FR  Doc.  02-1656  Filed  1-22-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-830] 

Notice  of  Rnal  Detennination  of  Sales 
at  Less  Than  Fair  Value:  Stainless 
Steel  Bar  From  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  antidumping  duty 
investigation  of  stainless  steel  bar  from 
Germany.  We  determine  that  stainless 
steel  bar  &x)m  Germany  is  being,  or  is 
likely  to  be,  sold  in  the  United  States  at 
less  than  fair  value,  as  provided  in 
section  735(a)  of  the  Tariff  Act  of  1930, 
as  amended.  On  August  2,  2001,  the 
Department  of  Commerce  published  its 
preliminary  determination  of  sales  at 
less  than  fair  value  of  stainless  steel  bar 
fttjm  Germany.  Based  on  the  results  of 
verification  and  our  analysis  of  the 
comments  received,  we  have  made 
changes  in  the  margin  calculations. 
Therefore,  this  final  detennination 
differs  irom  the  preliminary 
determination.  The  final  weighted- 
average  dumping  margins  are  listed 
below  in  the  section  entitled 
"Continuation  of  Suspension  of 
Liquidation." 

EFFECTIVE  DATE:  January  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Craig  Matney,  Andrew  Covington  or 
Meg  Weems,  Import  Administration, 
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International  Trade  Administration, 
U.S.  Department  of  Commerce.  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-1778,  (202)  482-3534,  or  (202)  482- 
2613,  respectively. 
SUPPLEMBITARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce 
("Department")  regulations  are  to  19 
CFR  part  351  (April  2000). 

Case  Histoiy  ' 

Since  the  publication  of  the 
preliminary  determination  in  this 
investigation  [see  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Stainless  Steel  Bar  From 
Germany,  66  FR  402l4  (August  2,  2001) 
["Preliminary  Determination")),  the 
fblfowing  events  have  occurred: 

In  August  through  September  2001, 
we  conducted  verifications  of  the 
questioimaire  responses  submitted  by 
Edelstahl  Witten-Krefeld  GmbH, 
("EWK"),  Krupp  Edelstahlprofile 
("KEP").  BGH  Edelstahl  Seigen  GmbH 
and  BGH  Edelstahl  Freital  GmbH 
("BGH").  and  Walzwerke  Einsal  GmbH 
("Einsal")  (collectively,  "the 
respondents").  We  issued  verification 
reports  in  October  and  November  2001. 
See  "Verification"  section  of  this  notice 
for  further  disciission. 

Tlie  petitioners  and  respondents  filed 
case  and  rebuttal  briefe.  respectively,  on 
November  27  and  December  3.  2001.  No 
public  hearing  was  held  because  the 
only  written  request  received  (from  the 
petitioners)  was  withdrawn. 

Although  the  deadline  for  this 
determination  was  originally  December 
17.  2001.  in  order  to  accommodate 
certain  verifications  that  were  delayed 
because  of  the  events  of  September  11. 
2001.  the  Department  tolled  the  final 
determination  deadline  in  this  and  the 
concurrent  stainless  steel  bar 
investigations  until  January  15.  2002. 

Scope  of  Investigation 

For  purposes  of  this  investigation,  the 
term  "stainless  steel  bar"  includes 
articles  of  stainless  steel  in  straight 
lengths  that  have  been  either  hot-rolled, 
forged,  turned,  cold-dravra.  cold-rolled 
or  otherwise  cold-finished,  or  groimd. 
having  a  uniform  solid  cross  section 
along  their  whole  length  in  the  shape  of 


circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons,  or  other  convex 
polygons.  Stainless  steel  bar  includes 
cold-finished  stainless  steel  bars  that  are 
turned  or  ground  in  straight  lengths, 
whether  produced  fi'om  hot-rolled  bar  or 
fitim  straightened  and  cut  rod  or  wire, 
and  reinforcing  bars  that  have 
indentations,  ribs,  grooves,  or  other 
deformations  produced  during  the 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  [i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  nun  in  thickness 
have  a  width  measuring  at  least  10  times 
the  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  mm  and  measures  at  least  twice  the 
thickness),  products  that  have  been  cut 
from  stainless  steel  sheet,  strip  or  plate, 
wire  [i.e.,  cold-formed  products  in  coils, 
of  any  uniform  solid  cross  section  along 
their  whole  length,  which  do  not 
conform  to  the  definition  of  flat-rolled 
products),  and  angles,  shapes  and 
sections. 

The  stainless  steel  bar  subject  to  this 
investigation  is  currently  classifiable 
under  subheadings  7222.11.00.05, 
7222.11.00.50.  7222.19.00.05. 
7222.19.00.50.  7222.20.00.05. 
7222.20.00.45,  7222.20.00.75,  and 
7222.30.00.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  customs  purposes,  the 
written  description  of  the  scope  of  this 
investigation  is  dispositive. 

Prior  to  the  preliminary  determination 
in  this  investigation,  the  respondents  in 
this  and  the  companion  SSB 
investigations  filed  comments  seeking  to 
exclude  certain  products  from  the  scope 
of  these  investigations.  The  specific 
products  identified  in  their  exclusion 
requests  were:  stainless  steel  tool  steel, 
welding  wire,  special-quality  oil  field 
equipment  steel  (SQQFES),  and  special 
profile  wire. 

In  the  preliminary  determinations,  we 
concluded  that  all  of  these  products, 
except  for  special  profile  wire,  are 
within  the  scope  of  these  investigations. 
Specifically,  regarding  stainless  steel 
tool  steel,  welding  wire,  and  SQOFES. 
after  considering  the  respondents' 
comments  and  the  petitioners' 
objections  to  the  exclusion  requests,  we 
preliminarily  determined  that  the  scope 
is  not  overly  broad.  Therefore,  stainless 
steel  tool  steel,  welding  wire,  and 
SQQFES  are  within  the  scope  of  these 
SSB  investigations.  In  addition,  we 
preliminarily  determined  that  SQQFES 
does  not  constitute  a  separate  class  ax 


kind  of  merchandise  from  SSB. 
Regarding  special  profile  wire,  we 
preliminarily  determined  that  this 
product  does  not  fall  within  the  scope 
as  it  is  written  because  its  cross  section 
is  in  the  shape  of  a  concave  polygon. 
Therefore,  we  did  not  include  special 
profile  wire  in  these  investigations.  For 
details,  see  the  Memorandum  to  Susan 
Kuhbach  and  Louis  Apple  irom  the 
Stainless  Steel  Bar  Team,  dated  July  26, 
2001,  entitled  "Scope  Exclusion 
Requests."  and  the  Memorandum  to 
Louis  Apple  frtim  the  Stainless  Steel  Bar 
Team,  dated  July  26,  2001,  entitled 
"Whether  Special  Profile  Wire  Product 
is  Included  in  the  Scope  of  the 
Investigation." 

Finally,  we  note  that  in  the 
concurrent  countervailing  duty 
investigation  of  stainless  steel  bar  from 
Italy,  the  Department  preliminarily 
determined  that  hot-rolled  stainless 
steel  bar  is  within  the  scope  of  these 
investigations.  See  Preliminary 
Affirmative  Countervailing  Duty 
Determination  and  Alignment  of  Final 
Countervailing  Duty  Determination  with 
Final  Antidumping  Duty  Determination: 
Stainless  Steel  Bar  from  Italy,  66  FR 
30414  (June  6.  2001). 

With  the  exception  of  BGH  which 
filed  conunents  on  the  Department's 
prelinHnary  scope  decision  with  respect 
to  SQQFES.  and  with  which  the 
Department  disagrees  and  has  addressed 
in  the  January  15,  2002  Issues  and 
Decision  Memorandum  for  the 
Antidumping  Duty  Investigation  of 
Stainless  Steel  Bar  from  Germany:  Final 
Determination  ["Decision 
Memorcmdum"),  no  other  parties  filed 
comments  on  our  preliminary  scope 
decisions.  Furthermore,  no  additional 
information  has  otherwise  come  to  oui 
attention  to  warrant  a  change  in  our 
preliminary  decisions.  Therefore,  we 
have  made  no  changes  for  purposes  of 
the  final  determinations. 

Period  of  Investigation 

The  period  of  investigation  ("POI") 
for  this  investigation  is  October  1, 1999. 
through  September  30.  2000. 

Fair  Value  Comparisons 

To  determine  whether  sales  of 
stainless  steel  bar  from  Germany  to  the 
United  States  were  made  at  less  than 
fair  value,  we  compared  export  price 
("EP")  or  constructed  export  price 
("CEP")  to  normal  value  ("NV").  Our 
calculations  followed  the  methodologies 
described  in  the  Preliminary 
Determination,  except  as  noted  below 
and  in  each  individual  respondent's 
calculation  memorandum.  January  15, 
2002,  which  is  on  file  in  the  Import 
Administration's  Central  Records  Unit 
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("CRU"),  Room  B-099  of  the  main 
Department  of  Commerce  building. 

Export  Price  and  Constructed  Export 
Price 

For  certain  sales  to  the  United  States, 
we  used  EP  as  defined  in  section  772(a) 
of  the  Act.  For  the  remaining  sales  to  the 
United  States,  we  used  CEP  as  defined 
in  section  772(b)  of  the  Act.  We 
calculated  EP  and  CEP  based  on  the 
same  methodologies  described  in  the 
Preliminary  Determination,  with  the 
following  exceptions: 

EWK 

We  revised  the  reported  amounts  for 
certain  sales  for  billing  adjustments, 
early  payment  discounts,  U.S.  and 
domestic  inland  freight,  international 
freight,  U.S.  brokerage  and  handling, 
transportation  insurance,  imputed 
credit,  indirect  selling  expenses, 
inventory  carrying  costs,  based  on 
verification  findings.  For  further    . 
information,  see  January  15,  2002  EWK 
Calculation  Memorandum  and 
Comments  20,  21,  22,  23,  24,  25  and  26 
in  the  Decision  Memorandum. 

KEP 

We  revised  the  reported  amoimts  for 
certain  sales  for  domestic  inland  freight, 
international  freight,  imputed  credit, 
early  payment  discounts,  brokerage  and 
handling,  and  warranty  expenses  based 
on  verification  findings.  For  further 
information,  see  January  15,  2002  KEP 
Calculation  Memorandum  and 
Comments  39  and  40  in  the  Decision 
Memorandum. 

Einsal 

We  based  date  of  sale  on  sale  invoice 
date.  We  revised  Einsal's  reported 
domestic  inventory  canying  costs  using 
the  DM  short-term  interest  rate.  For 
further  information,  see  Einsal's  January 
15,  2002  Calciilation  Memorandum. 

Normal  Value 

We  used  the  same  methodology  as 
that  described  in  the  Preliminary 
Determination  to  determine  the  cost  of 
production  ("COP"),  whether 
comparison  market  sales  were  at  prices 
below  the  COP,  and  the  NV,  with  the 
following  exceptions: 

1 .  Cost  of  Production  Analysis 

EWK 

We  adjusted  EWK's  reported  cost  of 
manufacture  ("COM")  to  reflect  the 
market  price  of  EWK's  steel  scrap   ' 
purchased  from  an  affiliate.  We  also 
adjusted  EWK's  reported  general  and 
administrative  ("G&A")  expense  based 
on  the  information  obtained  diuing  the 
cost  verification.  Lastly,  we  adjusted 


EWK's  reported  financial  ej^pense  factor 
to  exclude  the  claimed  financial  . 
expense  offset,  and  to  include  an 
estimated  amount  of  interest  Income 
that  EWK's  parent  company  would  have 
earned  from  short-term  sources.  See 
Memorandum  to  Neal  Halper,  Director, 
Office  of  Accounting,  from  Sheikh  M. 
Hannan.  dated  January  15.  2002,  Cost  of 
Production  and  Constructed  Value 
Calculation  Adjustments  for  the  Final 
Determination  and  Comments  18,  27 
and  29  of  the  Decision  Memorandum. 

KEP 

We  adjusted  KEP's  reported  cost  of 
manufacture  to  reflect  the  cost  of 
production  of  one  of  KEP's  inputs 
purchased  from  an  affiliate  and  we 
adjusted  the  COM  of  each  of  KEP's     ' 
products  due  to  the  understatement  of 
the  cost  of  manufecturing.  We  also 
adjusted  the  denominator  of  the  G&A 
expense  ratio  as  a  result  of  the  increased 
cost  of  manufactiue.  Finally,  we 
adjusted  KEP's  reported  financial 
expense  factor  to  exclude  the  claimed 
financial  expense  offset,  and  to  include 
an  estimated  amount  of  interest  income 
that  KEP's  parent  company  would  have 
earned  bova  short-term  soiuces.  For 
further  information,  see  Memorandum 
to  Neal  Halper,  Director,  Office  of 
Accounting,  bom  Laurens  van  Houten, 
dated  January  15,  2002,  Cost  of 
Production  and  Constructed  Value 
Calculation  Adjustments  for  the  Final 
Determination,  and  Comments  18  and 
36  of  the  Decision  Memorandum. 

BGH 

We  adjusted  BGH's  reported  direct 
materials,  direct  labor,  variable 
overhead,  fixed  overhead  and  general 
and  administrative  expenses  for  errors 
discovered  during  verification  [see, 
Memorandum  to  Neal  Halper.  Director 
Office  of  Accounting,  from  LaVonne 
Jackson,  dated  October  26,  2001, 
Verification  Report  on  the  Cost  of 
Production  and<]onstructed  Value  Data 
Submitted  by  BGH  Freital,  Section  I). 
We  also  adjusted  BGH's  reported 
unconsolidated  financial  expense  ratio 
to  reflect  BGH's  consolidated  financial 
expenses  and  cost  of  production.  See 
Memorandiun  to  Neal  Halper,  Director, 
Office  of  Accounting,  from  LaVonne 
Jackson,  dated  January  15,  2002,  Cost  of 
Production  and  Constructed  Value 
Calculation  Adjustments  for  the  Final 
Determination. 

Einsal 

We  increased  Einsal's  interest 
expense  ratio  to  accoimt  for  an  end  of 
the  year  audit  accrual  that  was  not 
captured  in  the  original  interest  expense 
calculation.  We  also  revised  the  total 


COM  for  one  of  Einsal's  reported  control 
niunbers  based  on  findings  at 
verification.  For  further  information,  see 
January  15,  2002  Einsal  Calculation 
Memorandum. 

2.  Calculation  ofNV 

EWK 

For  certain  sales,  we  revised  EWK's 
reported  transportation  insurance, 
billing  adjustments,  early  payment 
discounts,  inventory  canying  costs  and 
imputed  credit.  For  further  information, 
see  January  15,  2002  EWK  Calculation 
Memorandum. 

KEP 

For  certain  sales,  we  revised  KEP's 
reported  product  matching 
characteristics,  manufactiuer  code, 
domestic  inland  freight,  early  payment 
discounts,  warranty  expenses,  interest 
revenue,  warehousing  expenses,  and 
other  direct  selling  expenses.  For  further 
information,  see  January  15,  2002  KEP 
Calculation  Memorandum  and 
Comments  30,  31,  34,  and  38  in  the 
Decision  Memorandum. 

BGH 

We  found  three  distinct  levels  of  trade 
in  the  home  market.  See  January  15, 
2002  BGH  Calculation  Memorandum 
and  Comment  3  in  the  Decision 
Memorandum.  We  corrected  a 
programming  error  in  the  preliminary 
calculations  to  grant  BGH  a  level  of 
trade  adjustment.  For  further 
information,  see  January  15,  2002  BGH 
Calculation  Memorandum. 

Einsal 

We  foimd  two  distinct  levels  of  trade 
in  the  home  market.  We  based  date  of 
sale  on  sale  invoice  date.  We  revised 
Einsal's  inventory  carrying  expenses 
and  credit  expenses  using  the  correct 
DM  short-term  interest  rate.  Based  on 
verification  findings,  we  are  no  longer 
using  the  exchange  rates  based  on 
Einsal's  currency  transactions  in 
forward  markets.  For  further 
information,  see  January  15,  2002  Einsal 
Calculation  Memorandum  and 
Conunent  12  in  the  Decision 
Memorandum. 

Currency  Conversions 

We  made  ciurency  conversions  in 
accordance  with  section  773 A  of  the  Act 
in  the  same  manner  as  in  the 
Preliminary  Determination,  except  as 
discussed  above  with  respect  to  Einsal. 

.  Verification 

In  this  investigation,  and  in  the 
companion  SSB  investigations  frnm 
Italy,  France,  the  United  Kingdom  and 
Korea,  verifications  were  scheduled  for 
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all  responding  companies  during  the 
period  August  through  October  2001. 
Based  on  tihe  security  concerns  and 
logistical  difficulties  brought  about  by 
the  tragic  events  of  September  11,  for 
some  companies  in  these  coimtries  we 
were  imable  to  complete  our 
verifications  as  scheduled.  However,  for 
these  companies,  we  did  verify  major 
portions  of  the  company's  questionnaire 
responses.  { 

While  the  statute  at  782(i)(l)  and  the 
Department's  regulations  at 
351.307(b)(l)(i)  direct  the  Department  to 
verify  all  information  relied  upon  in  a 
final  determination  of  an  investigation, 
the  Department's  verification  process  is 
akin  to  an  "audit,"  and  the  Department 
has  the  discretion  to  determine  the 
specific  information  it  will  examine  in 
its  audits.  See  PMC  Specialties  Group, 
Inc.  V.  United  States,  20  C.I.T.  1130 
(1996).  The  courts  concur  that 
verification  is  a  spot  check  and  is  not 
intended  to  be  an  exhaustive 
examination  of  the  respondent's 
records.  See  Mansato  v.  United  States, 
698  F.Supp.  275,  281  (OT 1988). 
Furthermore,  the  courts  have  noted  that 
Congress  has  given  Commerce  wide 
latitude  in  formulating  its  verification 
procedures.  See  Micron  Tech.,  Inc.  v. 
United  States,  117  F.3d  1386, 1396 
(CAPC 1997).  I 

In  these  investigations,  we  believe 
that  we  have  met  the  standard  for 
having  verified  the  information  being 
used  in  this  final  determination,  despite 
our  inability  to  complete  the 
verifications  as  originally  scheduled. 
Although  the  amount  of  information 
verified  was  less  than  planned,  the 
respondents  did  not  control  what  was 
verified  and  what  was  not  verified.  It 
was  the  Department,  not  the  companies, 
that  established  the  original  verification 
schedule  and  determined  the  order  in 
which  the  segments  would  be  verified. 
Moreover,  each  company  was  fully 
prepared  to  proceed  with  each  segment 
of  the  original  verification  based  upon 
the  Department's  schedide  and  could 
not  have  anticipated  that  the 
Department  would  perhaps  not  actually 
verify  all  segments.  Finally,  we  note  that 
all  responding  companies  and  the 
petitioners  fully  cooperated  with  the 
Department's  post-September  11  efforts 
to  conduct  as  many  segments  of 
verification  as  practicable. 

Based  on  the  information  verified,  we 
are  relying  on  the  responses  as 
submitted,  subject  to  the  minor 
collections  previously  noted  elsewhere 
in  this  notice  and  the  Decision 
Memorandum. 


Anal]rsis  of  Conunents  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
Decision  Memorandum,  which  is  hereby 
adopted  and  incorporated  by  reference 
into  this  notice.  Attached  to  this  notice 
as  an  appendix  is  a  list  of  the  issues 
which  parties  have  raised  and  to  which 
we  have  responded  in  the  Decision 
Memorandum.  Parties  can  find  a 
complete  discussion  of  all  issues  raised 
in  ibis  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  Department's  CRU.  In  addition,  a 
complete  version  of  the  Decision 
Memorandum  can  be  accessed  directly 
on-the  Web  at  http://ia.ita.doc.gov/pn/ 
fmhome.htm.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  ("Customs") 
to  continue  to  suspend  liquidation  of  all 
imports  of  stainless  steel  bar  from 
Germany  that  are  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  August  2,  2001,  the  date  of 
publication  of  the  Preliminary 
Determination  in  the  Federal  Register. 
Customs  shall  continue  to  reqxiire  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  weighted-average  amoimt  by 
which  the  NV  exceeds  the  EP  or  CEP,  as 
appropriate,  as  indicated  in  the  chart 
below.  These  suspension  of  liquidation 
instructions  will  remain  in  effect  imtil 
further  notice. 

The  weighted-average  dumping 
margins  are  as  follows: 


Exporter/manufacturer 


BGH 

Einsal 

EWK 

KEP 

All  Others 


Weighted- 
average 
margin 

percentage 


16.62 
4.31 
15.54 
32.24 
17.77 


rrC  Notification 

In  accordance  with  section  735(dJ  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  <"ITC") 
of  oiu-  determination.  As  our  final 
determination  is  affirmative,  the  FFC 
will,  within  45  days,  determine  whether 
these  imports  are  materially  injuring',  or 
threaten  material  injury  to,  the  U.S. 
industry,  ff  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 


will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^O  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return  or  destruction  of 
APO  materials,  or  conversion.to  judicial 
protective  order,  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  January  15,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

Appendix 

List  of  Comments  in  the  Issues  and  Decision 
Memorandum 

BGH 

Comment  1:  Quantity  Differences  in  Fair 
Market  Value  Determination. 

Comment  2:  Methodology  for  Price 
Comparisons. 

Comment  3:  Level  of  Trade. 

Comment  4:  Final  Finishing. 

Comment  5:  Treatment  of  Sales  Above 
Normal  Value. 

Comment  6:  Level  of  Trade  Adjustment. 

Comment  7:  Special-Quality  Oil  Field 
Equipment  Steel. 

Comment  8:  Commission  Paid  to  BGH's 
U.S.  Affiliate. 

Comment  9:  Products  Sold  But  Not  - 
Produced  During  the  POT. 

Comment  10:  Affiliated  Party  Input 
Methodology. 

Comment  11:  Verification  Errors. 

Einsal 

Comment  12:  Level  of  Trade. 

Comment  13:  Products  Sold  But  Not 
Produced  Ehiring  the  POL 

Comment  14:  Minor  Changes  and 
Revisions  Resulting  from  Verification. 

EWK  and  KEP 

Comment  15:  Collapsing  of  EWK  and  KEP. 
Conunent  16:  Collapsing  Methodology. 
Comment  17:  EWK  and  KEP  LOT  Issues. 
Comment  18:  Net  Financial  Expense  Ratio 
Calculation. 

EWK 

Comment  19:  Use  of  Supplied  Cost  Data  for 
Certain  EWK  Tool  Steel  Sales. 

Comment  20:  Missing  Foreign  Inland 
Freight  on  EWK's  CEP  sales. 

Comment  21:  Incomplete  Foreign  Inland 
Frei^t  on  EWK's  EP  sales. 

Conunent  22:  EWK  Failure  to  Report  U.S. 
Handling  Expenses  for  Certain  CEP  Sales. 
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Comment  23:  Underatatement  of  EWK's 
International  Freight  on  Tool  Steel  Sales. 

Comment  24:  Adjustment  of  Reported  U.S. 
Inland  Freight. 

Comment  25:  Correction  of  Domestic 
Indirect  Selling  Expenses  for  U.S.  and  Home 
Market  Sales. 

Comment  26:  Deducting  Domestic  Indirect 
Selling  Expenses  from  CEP  sales. 

Comment  27:  EWK's  Affiliated  Par^ 
Purchases. 

Comment  28:  Costs  for  Products  Not 
Produced  by  EWK. 

Comment  29:  G&A  Ratio  Calculation 

KEP 

Comment  30:  Allocation  of  KEP's  Home 
Market  Wfu^housing  Expenses. 

Comment  31:  Planned  versus  Actual 
Warehousing  Expenses. 

Comment  32:  Use  of  Certain  KEP  Home 
Market  Sales. 

Comment  33:  Matching  Hierarchy  and 
LOT. 

Comment  34:  KEP's  Inland  Freight  Values. 

Comment  35:  KEP's  Affiliated  Party 
Purchases. 

Comment  36:  KEP's  Cost  of  Manufacturing. 

Comment  37:  KEP's  Reported  Testing 
Surcharges. 

Comment  38:  KEP's  Reported  Home- 
Market  Discounts,  Warranty  Expenses,  and 
Interest  Revenue. 

Comment  39:  Understatement  of  U.S. 
Brokerage  Charges. 

Comment  40:  Use  of  Correct  U.S.  Dollar 
Interest  Rate. 

IFR  Doc.  02-1657  Filed  1-22-02;  8:45  am] 
BiLUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Adminlatration 

[C-475-«30] 

Final  Affirmative  Countervailing  Duty 
Determination:  Stainlesa  Steel  Bar 
From  Italy 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  affirmative 
determination  in  a  countervailing  duty 
investigation. 

summary:  The  Department  of  Commerce 
has  made  a  final  determination  that 
countervailable  subsidies  are  being 
provided  to  certain  producers  and 
exporters  of  stainless  steel  bar  fr'om 
Italy.  For  information  on  the  estimated 
coimtervailing  duty  rates,  please  see  the 
"Suspension  of  Liquidation"  section, 
below. 

EFFECTIVE  DATE:  January  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT. 
Stuesh  Maniam  or  Jennifer  Jones  at 
(202) 482-0176  or  (202) 482-4194, 
respectively;  Import  Administration, 
international  Trade  Administration, 


U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  fanuary  1, 1995, 
the  efiiective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the 
"Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  (the 
"Department")  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  351  (April  2000). 

Petitioners 

The  petition  in  this  investigation  was 
filed  by  Carpenter  Technology  Corp., 
Crucible  Specialty  Metals,  Electralloy 
Corp.,  Empire  Specialty  Steel  Inc., 
Slater  Steels  Corp.,  and  the  United 
Steelworkers  of  America,  AFL-CIO/CLC 
(collectively,  "the  petitioners"). 

Case  History 

Since  the  publication  of  the 
preliminary  determination  in  the 
Federal  R^pster  (see  Preliminary 
Affirmative  Countervailing  Duty 
Determination  and  Alignment  affinal 
Countervailing  Duty  Determination  With 
Final  Antidumping  Duty  Determination: 
Stainless  Steel  Bar  From  Italy,  66  FR 
30414  (June  6,  2001)  ("Preliminary 
Determination")),  the  following  events 
have  occtirred: 

From  June  25,  2001  to  July  13,  2001, 
we  conducted  a  verification  of  the 
questionnaire  responses  submitted  by 
the  Government  of  Italy  ("GOI"),  the 
Provincial  Government  of  Bolzano,  the 
Regional  Government  of  Valle  D'Aosta, 
Trafileria  Bedini  S.r.l.  ("Bedini"), 
Acciaiera  Foroni  S.p.A.  ("Foroni"), 
Italfond  S.p.A.,  Rodacciai  S.p.A.,  and 
Acciaierie  Valbnma  S.p.A. 
("Valbnma"). 

On  August  2,  2001,  we  published  a 
notice  postponing  the  final  antidiunping 
determination  until  December  17,  2001. 
Notice  of  Preliminary  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Bar  from  Italy,  66  FR 
40214  (August  2,  2001).  Because  of  the 
alignment  of  this  countervailing  duty 
investigation  with  the  antidumping  duty 
investigation,  the  final  determination  in 
this  countervailing  duty  investigation 
was  also  postponed  until  December  17, 
2001. 

On  October  23  and  24,  2001,  we 
informed  all  interested  parties  that,  due 
to  the  events  of  September  11,  2001,  we 
were  tolling  the  final  determination 


deadline  until  January  15,  2001.  See 
Memorandum  to  File,  "Tolling  of  Final 
Determination  Deadline,"  dated  October 
25, 2001. 

On  October  29,  2001 ,  we  received 
case  briefs  from  the  petitioners, 
Valbruna,  Bedini,  and  Foroni.  On 
November  5,  2001,  we  received  rebuttal 
briefs  from  the  petitioners,  Valbruna, 
and  Bedini.  Foroni  did  not  file  a  rebuttal 
brief.  No  hearing  was  held  because  no 
party  requested  a  hearing. 

Scope  of  Investigation 

For  piuposes  of  this  investigation,  the 
term  "stainless  steel  bar"  includes 
articles  of  stainless  steel  in  straight 
lengths  that  have  been  either  hot  ^rolled, 
forged,  turned,  cold-drawn,  cold-rolled 
or  otherwise  cold-finished,  or  ground, 
having  a  imiform  solid  cross  section 
along  their  whole  length  in  the  shape  of 
circles,  segments  of  circles,  ovals, 
rectangles  (including  squares),  triangles, 
hexagons,  octagons,  or  other  convex 
polygons.  Stainless  steel  bar  includes 
cold-finished  stainless  steel  bars  that  are 
turned  or  ground  in  straight  lengths, 
whether  produced  from  hot-rolled  bar  or 
frx)m  straightened  and  cut  rod  or  wire, 
and  reinforcing  bars  that  have 
indentations,  ribs,  grooves,  or  other 
deformations  produced  during  4he 
rolling  process. 

Except  as  specified  above,  the  term 
does  not  include  stainless  steel  semi- 
finished products,  cut  length  flat-rolled 
products  (i.e.,  cut  length  rolled  products 
which  if  less  than  4.75  mm  in  thickness 
have  a  width  measuring  at  least  10  times 
in  thickness,  or  if  4.75  mm  or  more  in 
thickness  having  a  width  which  exceeds 
150  nun  and  measures  at  least  twice  the 
thickness),  products  that  have  been  cut 
from  stainless  steel  sheet,  strip  or  plate, 
wire  (i.e.,  cold-formed  products  in  coils, 
of  any  uniform  solid  cross  section  along 
their  whole  length,  which  do  not 
conform  to  the  definition  of  flat-rolled 
product),  and  angles,  shapes  and 
sections. 

The  stainless  steel  bar  subject  to  this 
investigation  is  currently  classifiable 
under  subheadings  7222.11.00.05, 
7222.11.00.50,  7222.19.00.05, 
7222.19.00.50,  7222.20.00.05, 
7222.20.00.45,  7222.20.00.75,  and 
7222.30.00.00  of  the  Harmonized  Tariff 
Schedules  of  the  United  States 
("HTSUS"). 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
piuposes,  the  written  description  of  the 
merchandise  under  investigation  is 
dispositive. 

.Scope  Changes: Certain  requests 
regarding  the  scope  of  this  investigation 
were  addressed  in  the  preliminary 
determinations  of  the  conourent 
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antidumping  duty  investigations  and 
after  the  preliminary  determination  in 
this  coimtervailing  duty  case.  {See,  e.g.. 
Notice  of  Preliminary  Detemunation  of 
Sales  at  Less  Than  Fair  Value  and 
Postponement  of  Final  Determination: 
Stainless  Steel  Bar  from  Italy,  66  FR 
40214,  40216  (August  2,  2001)).  The 
respondents  in  the  companion 
antidiunping  duty  investigations  filed 
comments  seeking  to  exclude  certain 
products  from  the  scope  of  these 
investigations.  Because  these  comments 
affect  the  scope  of  this  investigation  as 
well,  we  are  addressing  them  now.  The 
specific  products  identified  in  their 
exclusion  requests  are: 

1.  Stainless  steel  tool  steel. 

2.  Welding  wire. 

3.  Special-quality  oil  field  equipment 
steel  ("SQpFES"). 

4.  Special  profile  wire.  I 

These  requests  are  addressed  in  more 
detail  in  the  Memorandiun  to  the  File, 
"De&iition  of  Scope,"  dated  July  26, 
2001  and  its  attachments,  which  has 
been  placed  on  the  record  of  this 
investigation.  The  conclusions  in  this 
memorandvim  are  siunmarized  below. 

Regarding  stainless  steel  tool  steel, 
welding  wire,  and  SQOFES,  after 
considering  the  respondents'  comments 
and  the  petitioners'  objections  to  the 
exclusion  requests,  we  determined  that 
the  scope  is  not  overly  broad.  Therefore, 
stainless  steel  tool  steel,  yrelding  wire, 
and  SQOFES  are  within  the  scope  of 
this  investigation.  In  addition,  we 
determined  that  SQOFES  does  not 
constitute  a  separate  class  or  kind  of 
merchandise  from  the  subject 
merchandise. 

Regarding  special  profile  wire,  we 
determined  that  this  product  does  not 
foil  within  the  scope  as  it  is  written 
because  its  cross  section  is  in  the  shape 
of  a  concave  polygon.  Therefore,  we 
have  not  Lacluded  special  profile  wire 
in  this  investigation. 

InjaiyTest  j 

Because  Italy  is  a  "Subsidies 
Agreement  Ck)untry"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
.  U.S.  International  Trade  Commission 
("rrC")  is  required  to  determine 
whether  imports  of  the  subject 
merchandise  from  Italy 'materially 
injure,  or  threaten  material  injury  to,  a 
U.S.  industry.  On  February  23,  2001,  the 
rrc  published  its  preliminary 
determination  firtrfing  a  reasonable 
indication  of  material  injury  or  threat  of 
material  injury  to  an  indusby  in  the 
United  States  by  reason  of  imports  of 
stainless  steel  bar  from  Italy.  See 
Stainless  Steel  Bar  from  France, 
Germany.  Italy,  Korea,  Taiwan,  and  the 


United  Kingdom,  66  FR  11314  (February 
23,  2001). 

Period  of  Investigation 

The  period  of  investigation  for  which 
we  are  measiuing  subsidies  is  the 
calendar  year  2000. 

Analysts  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandimi" 
from  Richard  W.  Moreland,  Deputy 
Assistant  Secretary,  Import 
Administration  to  Faryar  Shirzad, 
Assistant  Secretary,  Import 
Administration,  dated  January  15,  2001 
["Decision  Memorandum"),  which  is 
hereby  adopted  by  this  notice.  Attached 
to  this  notice  as  Appendix  I  is  a  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded  in  the 
Decision  Memorandum.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandiun  which  is  on  file  in 
the  Central  Records  Unit,  room  B-099  of 
the  main  Department  building.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Internet  at  http:// 
ia.ita.doc.gov/fm/  under  the  heading 
"Italy."  The  paper  copy  and  electronic 
version  of  the  Decision  Memorandum 
are  identical  in  content. 

Suspension  of  Liquidation 

In  accordance  with  section 
705(c){l)(B)(i)  of  the  Act,  we  have 
calculated  an  individual  net  subsidy 
rate  for  each  manufacturer  of  the  subject 
merchandise.  Piusuant  to  section 
705{c){l)(B)(ii)  of  the  Act,  we  are 
directing  Customs  to  continue  to 
suspend  liquidation  of  all  imports  of  the 
subject  merchandise  from  Italy,  except 
for  subject  merchandise  produced  and 
exported  by  Acciaierie  Valbnma  S.p.A.. 
Acciaiera  Foroni,  S.p.A,  Trafileria 
Bedini  S.r.l.,  Italfond  S.p.A.,  or 
Rodacciai  S.p.A.  (all  of  which  have 
either  a  zero  or  de  minimis  weighted- 
average  margin),  that  are  entered,  or 
withcfrawn  from  warehouse,  for 
consumption  on  or  after  June  6,  2001, 
the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register.  In  accordance  with 
sections  777A(e)(2)(B)  and  705(c)(5)(A) 
of  the  Act,  we  have  set  the  "all  others" 
rate  as  CAS"  rate,  because  the  rates  for 
.  all  other  investigated  companies  are 
either  zero  or  de  minimis.  We  note  that 
although  portions  of  CAS"  rate  were 
based  on  adverse  facts  available,  we 
based  the  majority  of  our  calculations 
on  information  provided  by  the  GOI  and 


EC  in  this  investigation.  We  determine 
the  total  estimated  net  subsidy  rate  for 
each  company  to  be: 


Producer/exporter 

Net  subsidy 

rate 

(percent) 

Cogne  Acciai  Spedali  S.r.l 

Acciaierie  Valbruna  S.p.A 

Acciaiera  Foroni  S.p.A 

Trafileria  Bedini  S.r.l 

Italfond  S.D.A 

13.17 
0.42 
0.00 
0.00 
0.18 

Rodacciai  S.D.A 

0.07 

All  Others    

13.17 

In  accordance  with  our  Preliminary 
Determination,  we  instructed  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  stainless  steel  bar  from 
Italy,  which  were  entered  or  withdrawn 
from  warehouse,  for  consiunption  on  or 
after  June  6,  2001,  the  date  of  the 
publication  of  our  Preliminary 
Determination  in  the  Federal  Register. 
In  accordance  with  section  703(d)  of  the 
Act,  we  instructed  Customs  to 
discontinue  the  suspension  of 
liquidation  for  merchandise  for 
coimtervailing  duty  purposes  entered  on 
or  after  October  4,  2001,  but  to  continue 
the  suspension  of  liquidation  of  entries 
made  from  June  6,  2001  through  October 
3,  2001. 

We  will  issue  a  countervailing  duty 
order  and  reinstate  the  suspension  of 
liquidation  under  section  706(a)  of  the 
Act  if  the  rrc  issues  a  final  affirmative 
injury  determination  and  will  require  a 
cash  deposit  of  estimated  countervailing 
duties  for  such  entries  of  merchandise 
in  the  amounts  indicated  above.  If  the 
rrc  determines  that  material  injury,  or 
threat  of  material  injury,  does  not  exist, 
this  proceeding  will  be  terminated  and 
all  estimated  duties  deposited  or 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled. 

rrc  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  the 
rrc  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  Administrative  Protective 
Order  ("APO"),  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 
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Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  detemunation,  this 
notice  wfll  serve  as  the  only  reminder 
to  parties  subject  to  an  APO  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance   • 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 

Dated:  January  15.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

Appendix  I 

List  of  Comments  and  Issues  in  the 
Decision  Memorandum 

Comment  1:  Facts  Available 
Methodology  for  CAS. 

Comment  2:  Appropriate  AUL  for 
Valbruna. 

Comment  3:  Attribution  of  Subsidies 
Following  Bolzano's  Change  in 
Ownership. 

Comment  4:  Interest  Subsidy 
Received  by  Falck  Under  Article  3  of 
Law  193/84. 

Comment  5:  Law  193/84  Capacity 
Reduction  Grants. 

Comment  6:  Repayment  of  Law  25/81 
Benefits  by  Falck. 

Comment  7:  Bolzano  Industrial  Site 
Lease  and  Extraordinary  Maintenance. 
Comment  8:  Bolzano  Industrial  Site 
Purchase. 

Comment  9:  Countervailability  of  Law 
44/92. 

Comment  10:  Exclusion  of  Valbruna's 
Non-Italian  Production  from  Sales 
Denominator. 

Comment  11:  Denominator  Used  in 
Calculating  Valbruna's  Subsidy  Rate. 
Comment  12:  Appropriate  Discount 
Rate  for  Valbruna. 

Comment  13:  Law  451/94  Early 
Retirement  r*rogram. 

Comment  14:  Attribution  of  1983  and 
1985  Law  25/81  Grants  to  Valbruna. 

Comment  15:  Law  25/81 
Environmental  Grants. 
Comment  16:  European  Social  Fund. 
Comment  17:  Law  549/95. 
Comment  18:  Appropriate  AUL  for 
Foroni. 

[FR  Doc.  02-1655  Filed  1-22-02;  8:45  am] 
BILUNG  CODE  351(M>S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

NOAA  Climate  and  Global  Change 
Program,  Program  Announcement; 
Global  Carbon  Cycle  Element,  FY  2002; 
Correction 

agency:  Office  of  Global  Programs, 

National  Oceanic  and  Atmospheric 

Administration,  Department  of 

Commerce. 

ACTION:  Notice;  correction. 


action:  Receipt  of  an  application  for  a 
research  permit  (1360). 


summary:  The  Office  of  Global  Programs 
published  a  notice  in  the  Federal 
Register  on  Monday,  January  14,  2002, 
announcing  an  opportunity  for  FY  2002 
funding  for  the  Global  Carbon  Cycle 
program  area.  This  notice  corrects  and 
revises  the  dates  for  submission  of 
proposals. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Auer  301-427-2089  ext.  153. 

Correction 

In  the  Federal  Register  issue  of 
January  14,  2002,  (Docket  No. 
000616180-2002-04,  page  1719,  second 
column],  the  date  reads  as  follows:  "Full 
proposals  must  be  received  at  OGP  no 
later  than  March  29,  2002,  except  for 
repeat  hydrography  proposals  to  be 
jointly  considered  with  the  National 
Science  Foundation  (NSF),  which  must 
be  received  no  later  than  March  5,  2002, 
as  noted  below  under  SUPPLEMENTARY 
INFORMATION."  The  sentence  with  the 
correct  date  should  read:  "Full 
proposals  must  be  received  at  OGP  no 
later  than  April  8,  2002,  except  for 
repeat  hydrography  proposals  to  be 
jointly  considered  with  the  National 
Science  Foundation  (NSF),  which  must 
be  received  no  later  than  March  5,  2002, 
as  noted  below  under  SUPPLEMENTARY 
INFORMATION."  . 

David  L.  Evans, 

Assistant  Administrator,  Office  of  Oceanic 
and  Atmospheric  Research. 
[FR  Doc.  02-1663  Filed  1-22-02;  8:45  am] 
BIUJNO  COOe  351IMCB-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Admlniatration 

P.D.011602A] 

Endangered  Species;  Permits 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


summary:  Notice  is  hereby  given  of  the 
following  actions  regarding  permits  for 
takes  of  endangered  and  threatened 
species  for  the  purposes  of  scientific 
research  and/or  enhancement  under  the 
Endangered  Species  Act  (ESA):  NMFS 
has  received  an  application  for  a 
scientific  research  permit  from  Dr. 
David  Secor.  Chesapeake  Biological 
Laboratory  (CBL). 

DATES:  Comments  or  requests  for  a 
public  hearing  on  any  of  the  new 
applications  or  modification  requests 
must  be  received  at  the  appropriate 
address  or  fax  number  no  later  than  5 
p.m.  eastern  standard  time  on  February 
22,  2002. 

ADDRESSES:  Written  comments  on  this 
request  should  be  sent  to  the 
appropriate  office  as  indicated  below. 
Comments  may  also  be  sent  via  fax  to 
the  number  indicated  for  the 
application.  Conunents  will  not  be 
accepted  if  submitted  via  e-mail  or  the 
Internet.  The  application  and  related 
documents  are  available  for  review  in 
the  indicated  office,  by  appointment: 

Permits,  Conservation  and  Education 
Division,  F/PRl,  1315  East  West 
Highway.  Silver  Spring,  MD  20910 
(phone:  301-713-1401,  fax:  301-713- 
0376). 

Documents  may  also  be  reviewed  by 
appointment  in  the  Office  of  Protected 
Resources.  F/PRl,  NMFS,  1315  East- 
West  Highway,  Room  13730,  Silver 
Spring,  MD  20910-3226  (phone:301- 
713-1401). 

FOR  FURTHER  INFORMATION  CONTACT: 
Lillian  Becker,  Silver  Spring,  MD 
(phone:  301-713-2319,  fax:  301-713- 
0376,  e-mail:  Lillian.Beckei«noaa.gov) 

SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  and  permit 
-    modifications,  as  required  by  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531-1543)  (ESA).  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Scientific  research  and/or 
enhancement  permits  are  issued  under 
section  10  (a)(1)(A)  of  the  ESA. 
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Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  shoiild  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries, 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action  summary 
are  those  of  the  applicant  and  do  not 
necessarily  reflect  the  views  of  NMFS. 

Species  Covered  in  This  Notice 

The  following  species  are  covered  in 
this  notice: 


Fish 

Endangered  Shortnose  Sturgeon 
[Acipenser  brevirostrum) 

Application  1360 

The  applicant  hypothesizes  that  the 
recovery  of  shortnose  sturgeon  on  the 
Hudson  River  occiured  due  to  one  or 
several  strong  year-classes  following 
nursery  system  recovery  to  nonnoxia 
after  1977.  The  applicant  proposes  to 
test  this  hypothesis  by  determining  the 
ages  of  shortnose  sturgeon  caught  in  the 
Hudson  river  by  interpreting  annulus  of 
pectoral  fin  spines.  The  method  will  be 
tested  on  10  captive  shortnose  stiugeon 
from  seven  age  classes  (70  total)  from 
US  Fish  and  Wildlife  Service  Warm 
Springs  Fish  Hatchery,  Georgia.  The 
applicant  will  clip  a  1cm  section  from 
the  primary  spine  of  one  pectoral  fin 
near  the  point  of  articidation.  After  this 
has  been  tested  in  hatchery  fish,  the 
applicant  proposes  to  capture  shortnose 
sturgeon  in  the  Hudson  River  with 
gillnets,  handle,  measure,  check  for  tags, 
tag,  passive  integrated  transponder  tag, 
sex  (by  external  or  fiberoptic 
examination),  and  release.  The 
applicant  proposes  to  take  190 
shortnose  sturgeon  in  2002  and  480  in 
2003. 

Dated:  January  17.  2002. 
Ann  TariMidi, 

Chief,  Permits,  Conservation,  and  Education 
Division,  Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
[PR  Doc.  02-1662  Filed  1-22-02;  8:45  am] 
MJJNQ  cooe  asio-«-8 


COMMISSION  ON  THE  FUTURE  OF 
THE  UNITED  STATES  AEROSPACE 
INDUSTRY 

Public  Meeting 

AGENCY:  Commission  on  the  Future  of 
the  United  States  Aerospace  Industry. 

action:  Notice. 


summary:  This  meeting  is  the  second  in 
a  series  of  planned  public  meetings 
being  held  by  the  Commission  to  carry 
out  its  statutory  charge  with  respect  to 
the  U.S.  civil  and  military,  air  and  space 
enterprise.  The  focus  of  this  meeting  is 
on  receiving  testimony  and  conducting 
deliberations  on  aerospace  business 
considerations;  export  control;  and 
communication,  navigation  and 
surveillance  (CNS).  The  Commissioners 
will  also  address  current  issues, 
including  aerospace  budget,  workforce 
and  space  concerns.  The  meeting  will 
close  with  a  discussion  and  decisions 
regarding  the  scope  and  priorities  for 
the  next  meeting. 

Section  1092  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-398) 
established  the  Commission  on  the 
Future  of  the  United  States  Aerospace 
Industry  to  study  the  issues  associated 
with  the  futme  of  the  United  States 
national  security;  and  assess  the  future 
importance  of  the  domestic  aerospace 
industry  for  the  economic  and  national 
seciuity  of  the  United  States.  The 
Commission  is  governed  by  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  as 
amended  (5  U.S.C.  Appendix  2),  which 
sets  forth  standards  for  the  formation  of 
advisory  committees  and  implementing 
regulations  (41  CFR  Subpart  101-6.10). 
All  interested  parties  are  welcome  to 
submit  written  comments  at  any  time. 

TIME  AND  DATE:  Tuesday,  February  12, 
2002;  8:30  a.m.  to  5:30  p.m. 

ADDRESSES:  Herbert  C.  Hoover  Building 
Auditoriiun,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Waters,  1235  Jefferson  Davis 
Highway,  Suite  940;  Arlington,  Virginia 
2220Z;  phone  703-«02-1515;  e-mail 
watersc@osd.pentagon.mil. 

Dated:  January  15,  2002. 
Charles  H.  Huettner, 

Executive  Director,  Commission  on  the  Future 
of  the  United  States  Aerospace  Industry. 
(FR  Doc.  02-1640  Filed  1-22-02;  8:45  amj 
BILIJNQ  CODE  6820-WP-l> 


CONGRESSIONAL  BUDGET  OFHCE 

Notice  Of  Transmittal  of  Rnal 
Sequestration  Report  for  Fiscal  Year 
2002  to  the  Congress  and  the  pffice  of 
Management  and  Budget 

Pursuant  to  section  254(b)  of  the 
Balanced  Budge  and  Emergency  Deficit 
Control  Act  of  1985  (2  U.S.C.  904(b)), 
the  Congressional  Budget  Office  hereby 
reports  that  it  has  submitted  its  Final 
Sequestration  Report  for  Fiscal  Year 
2002  to  the  House  of  Representatives, 
the  Senate,  and  the  Office  of 
Management  and  Budget 


William  J.  Gainer, 

Associate  Director,  Management, 
Congressional  Budget  Office. 
[FR  Doc.  02-1442  Filed  1-22-02;  8:45  am] 
HLUNQ  COOE  01-070»-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Proposed  Information  Collection; 
Comment  Request 

AGENCY:  Corporation  for  National  and 
Commimity  Service. 
ACTION:  Notice. 

summary:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation"),  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  conducts  a  pre- 
clearance  consultation  program  to 
provide  the  general  public  and  Federal 
agencies  witih  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  (44 
U.S.C.  3506(c)(2)(A)).  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  fonnat, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirement  on 
respondents  can  be  properly  assessed. 

Ciurently,  the  Corporation  is 
soliciting  comments  concerning  its 
proposed  AmeriCorps  Attrition 
Overview  Study.  Copies  of  the 
information  collection  requests  can  be 
obtained  by  contacting  the  office  listed 
below  in  the  ADDRESSES  section  of  this 
notice. 

The  Corporation  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 
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•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and, 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  by  March  25,  2002. 
ADDRESSES:  Send  comments  to: 
Corporation  for  National  and 
Community  Service,  Attn.  William 
Ward,  Department  of  Research  and 
Policy  Development,  9th  Floor,  1201 
New  York  Avenue,  NW.,  Washington, 
DC  20525. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  Ward,  (202)  606-5000,  ext.  375. 
SUPPLEMENTARY  INFORMATION: 

AmeriCorps  Attrition  Overview  Study 

/.  Background 

Each  year,  the  Corporation  collects 
and  reports  on  enrollment,  service 
completion,  and  attrition  of  AmeriCorps 
participants.  Attrition  rates  for 
participants  in  all  AmeriCorps  programs 
averaged  28  percent  for  programs  years 
1994-1998.  As  a  maturing  service 
organization,  the  Corporation  needs  to 
examine  the  AmeriCorps  programs  for 
attrition  trends.  An  analysis  of  data  on 
attrition  will  help  the  Corporation  revise 
strategies  of  program  development, 
recruitment,  training,  and  supervision 
in  order  to  reduce  the  rate  of  attrition. 

n.  Current  Action 

The  Corporation  seeks  to  conduct  an 
in-depth  study  of  the  attrition  patterns 
of  its  AmeriCorps* State  and  National, 
AmeriCorps*VISTA  and 
AmeriCorps  *NCCC  programs.  This 
study  will  entail  telephone  interviews  of 
approximately  30  minutes  in  length 
with  1000  former  AmeriCorps  members. 
It  will  provide  indicators  of  program 
success,  differences  among  programs  in 
retaining  participants,  individual 
characteristics  of  participants  who  tend 
to  drop  out,  and  combinations  of 
member  and  program  characteristics 
that  appear  to  work  well  or  work  poorly. 

Type  of  Review:  New  collection. 

Agency:  Corporation  for  National  and 
Commimity  Service. 


Title:  AmeriCorps  Attrition  Overview 
Survey. 

O^W  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Former  AmeriCorps 
members. 

Total  Respondents:  1,000. 

Frequency:  One  time. 

Average  Time  Per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  500 
hoiu%. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  January  17,  2002. 
David  Reingold, 

Director,  Department  of  Research  and  Policy 
Development. 
(FR  Doc.  02-1660  Filed  1-22-02;  8:45  amJ 

nUJNG  0006  6050-$$-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Armament  Retooling  and 
Manufacturing  Support  Initiative 
Implementation;  Meeting 

AGENCY:  U.S.  Army  Operations  Support 

Command,  DoD. 

ACTION:  Notice  of  open  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the  next 
meeting  of  the  Armament  Retooling  and 
Manufacturing  Support  (ARMS) 
Executive  Advisory  Committee  (EAC). 
The  EAC  encourages  the  development  of 
new  and  iimovatiVe  methods  to 
optimize  the  asset  value  of  the 
Government-Owned,  Contractor- 
Operated  ammimition  industrial  base 
for  peacetime  and  national  emergency 
requirements,  while  promoting 
economical  and  efficient  processes  at 
minimal  operating  costs,  retention  of 
critical  skills,  community  economic 
benefits,  and  a  potential  model  for 
defense  conversion.  The  U.S.  Army,- 
Operations  Support  Command,  will  host 
this  meeting.  The  purpose  of  the 
meeting  is  to  update  the  EAC  and  public 
on  the  status  of  ongoing  actions,  new 
items  of  interest,  and  suggested  fiitine 
direction/actions.  Topics  for  this 
meeting  will  include — Security 
Requirements  and  ARMS  Contractors; 
Industrial  Base  Strategy  and  Industrial 
Commercialization;  Policy  on 


Ovimership  of  Property;  ARMS  Revenue 
Projects;  and  Arsenal  Support  Program 
Initiative  Update.  This  meeting  is  open 
to  the  public. 

DATES:  February  27-28,  2002. 

PLACE  OF  MEETING:  Clarion  Hotel 
Universal,  7299  Universal  Boulevard, 
Orlando,  FL  32819. 

TIME:  8:30  a.m.-5  p.m.  on  February  27 
and  7:30  a.m.-12  p.m.  on  February  28. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Mike  Perez,  U.S.  Army  Operations 
Support  Command,  Attn;  AMSOS- 
CCM-E,  Rock  Island  Arsenal,  IL  61299: 
phone  (309) 782-3360. 

SUPPLEMENTARY  INFORMATION:  A  block  of 
rooms  has  been  reserved  at  the  Clarion 
Hotel  Universal  for  the  nights  of  26-28 
February  2002.  The  Clarion  Hotel 
Universal  is  located  at  7299  Universal 
Boulevard,  Orlando,  FL  32819,  Local 
Phone  (401)  351-5009.  Please  make 
yoMi  reservations  by  calling  800^45- 
7299.  Be  sure  to  mention  the  guest  code 
U.S.  Army  Operations  Support 
Command.  Reserve  your  room  prior  to 
January  26th  to  get  the  Government  Rate 
of  $89.00  a  night.  Also  notify  this  office 
of  your  attendance  by  notifying  Mike 
Perez,  perezm@osc.army.mil,  309-782- 
3360  (DSN  793-3360).  To  insure 
adequate  arrangements  (transportation, 
conference  facilities,  etc.)  for  all 
attendees,  we  request  your  attendance 
notification  with  this  office  by  February 
8,  2002.  Corporate  casual  is  meeting 
attire. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-1648  Filed  1-22-02:  8:45  am) 

BILLING  COOE  3nO-0*-M 

DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army 

Board  of  Visitors,  United  States 
Military  Academy 

agency:  United  States  Military 

Academy,  DoD. 

action:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  Section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
aimouncement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Board  of 
Visitors,  United  States  Mifitary 
Academy. 

Date:  Wednesday,  February  27,  2002. 

Place  of  Meeting:  Veteran  Affairs 
Conference  Room,  Room  418,  Senate 
Russell  Office  Building,  Washington. 
D.C.  (Tentative  location) 
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Start  Time  of  Meeting:  Approximately 
10:00  a.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Colonel  Edward  C.  Clarke, 
United  States  Military  Academy,  West 
Point,  NY  10996-5000,  (845)  938-4200. 
SUPPLEMENTARY  INFORMATION:  Proposed 
Agenda:  Organizational  Meeting  of  the 
Board  of  Visitors.  Review  of  the 
Academic,  Military  and  Physical 
Programs,  and  the  Bicentennial 
Campaign  at  the  USMA.  All  proceedings 
are  open. 

Edward  C.  Qarke, 

Lieutenant  Colonel.  U.S.  Army,  Executive 
Secretary.  USMA  Board  of  Visitors. 
[FR  Doc.  02-1647  Filed  1-22-02:  8:45  am] 
BNJJNG  CODE  3710-Oe-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army  j 

Availabiitty  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Concerning 
Mettwd  and  Kit  for  Detection  of 
Dengue  Virus 

agency:  .U.S.  Army  Medical  Research 
and  Materiel  Command,  DOD. 
action:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  c4  U.S.  Patent 
No.  6.190,859  entitled  "Method  and  Kit 
for  Detection  of  Dengue  Virus"  issued 
02/20/01.  This  patent  has  been  assigned 
to  the  United  States  Government  as 
represented  by  the  Secretary  of  the 
Army. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues,  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  An 
inactivated  dengue  virus  vaccine  to 
immunize  and  protect  humans  against 
dengue  fever  is  described.  The  vaccine 
is  based  on  dengue  viruses  which  have 
been  propagated  to  high  titers  in 
suitable  ceUs,  purified  and  inactivated 
under  conditions  which  destroy 
infectivity  but  preserve 
immunogenidty,  a  high  level  of  which 
is  demonstrated  in  animal  models.  Uses 
of  the  inactivated  dengue  viriis  for 


detecting  antibodies  to  dengue  and  kits 
therefore  are  also  described.' 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-1643  Filed  1-22-02;  8:45  am) 
BILUNG  CODE  3710-0S-« 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Concerning 
DNA  Vaccines  Against  Tick-Borne 
Fiavlvlruses 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DOD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  annoiuicement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
No.  6,258,788  entitled  "DNA  Vaccines 
Against  Tick-Borne  Flaviviruses"  issued 
07/10/01.  Foreign  rights  also  available 
(PCT/US98/25322).  This  patent  has 
been  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Conunand,  ATTN:  Command  Judge 
Advocate,  MCMR-JA.  504  Scott  Street. 
Fort  Detrick,  Frederick,  Maryland. 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attomey,.(301)  619-7808.  For 
licensing  issues.  Dr.  Paid  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  Both  at  telefax  (301 
619-5034. 

SUPPLEMENTARY  INFORMATION:  Particle 
mediated  immunization  of  tick-borne 
flavivirus  genes  confers  homologous  and 
heterologous  protection  against  tick 
borne  encephalitis. 

Luz  D.  Ortiz, 

Anny  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-1642  Filed  1-22-02;  8:45  am) 
BHJJNG  CODE  371(MM-M 


DEPARTMENT  OF  DEFENSE 

DefMrtment  of  ttie  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Concerning 
lndolo(2,1-b]quinazole-6, 12-dlone 
Antimalarial  Compounds  and  Mettwds 
of  Treating  Malaria 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DOD. 


ACTION:  Notice. 


SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
No.  6,284,772  entitled  "Indolo[2,l- 
b]quinazole-6, 12-dione  antimalarial 
compounds  and  Methods  of  Treating 
Malaria"  issued  09/04/01.  Foreign  rights 
are  also  available  (PCT/US99/22569). 
This  patent  has  been  assigned  to  the 
United  States  Government  as 
represented  by  the  Secretary  of  the 
Army. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick.  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION: 

Compoimds,  compositions  and  methods 
are  provided  for  treating  malaria 
parasites  in  vitro  and  in  vivo  by 
administering  indole  [2,1- 
b]quinazoIine-6, 12-dione  compounds  of 
Formida  1.  On  Formula  1  A,  B.  C,  D,  E, 
F,  G  and  H  are  independentiy  selected 
from  carbon  and  nitrogen,  or  A  and  B 
or  C  and  D  can  be  taken  together  to  be 
nitrogen  or  sulfer,  with  the  proviso  that 
not  more  than  three  of  A,  B,  C,  D,  E,  F, 
G  and  H  are  other  than  carbon;  wherein 
Rl  through  R8  are  independentiy 
selected  from  the  group  consisting  of. 
but  not  limited  to,  the  halogens,  alkyl 
groups,  trifluoromethyl  groups, 
methoxyl  groups,  the  caihoxy  methyl  or 
carboxy  ethyl  group,  nitro.  aryl, 
heteroaiyl,  cyano,  amino, 
dialkylaminoalkyl,  l-(4- 
alkylpiperazinyl),  and  the 
pharmaceutically  acceptable  salts 
thereof;  and  wherein  X  is  independentiy 
selected  itom  the  group  consisting  of 
any  atom  especially  oxygen,  or  any  side 
chain  necessary  to  make  the  indolo[2,l- 
b]quinazoline-6, 12-dione  compound  a 
"prodrug"  as  the  term  is  imderstood  by 
one  of  ordinary  skill  in  the  art  of 
medicinal  chemistry.  In  other  words,  a 
side  chain  having  a  structure  where  a 
carbon-nitrogen  double  bond  bears 
substituents  that  make  the  prodrug  more 
water  soluble  and  bioavailable. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-1645  Filed  1-22-02;  8:45  am] 
BMJNQ  CODE  Sno-Oa-M 
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DEPARTMENT  OF  DEFENSE 

Department  of  ttie  Army 

Availability  for  Non-Exduslve, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patent  Concerning 
Method  for  Production  of  Plasmodium 
Causing  Relapsing  Malaria 

AGENCY:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DOD. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
No.  6,090.614  entitied  "Method  for 
Production  of  Plasmodium  Causing 
Relapsing  Malaria,"  issued  07/18/00. 
Foreign  rights  are  also,  available  (PCT/ 
US97/13770).  This  patent  has  been 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 

ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Conunand,  ATTN:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street. 
Fort  Detrick.  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issues.  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  This 
invention  provides  for  recycling 
parasites  and  maintaining  long-term 
cultures  of  P.vivax  and  P.ovale. 
Preferred  conditions  include:  (1)  The 
immediate  transfer  of  parasites  to 
hiunan  reticidocytes  during  the  first  and 
second  in  vitro  cultine  cycles,  (2)  the 
use  of  McCoy's  5A  medium  modffied 
with  L-glutamine  containing  25  mM 
HEPES  buffer  supplemented  with  20% 
human  AB  serum,  (3)  the  continual 
addition  of  reticulocytes  to  the  ciUtiu« 
every  34-44  hours  after  the  beginning  of 
a  new  culture  cycle  and  (4)  the  use  of 
alternate  static  (growth  and 
difiierentiation  phase)  and  shaker 
(invasin  phase)  ciUture. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-1644  Filed  1-22-02;  8:45  am] 
BILLING  CODE  SnO-OS-il 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclushre 
Licensing  of  U.S.  Patent  Concerning 
Vaccine  Against  Ricin  Toxin 

agency:  U.S.  Army  Medical  Research 
and  Materiel  Command,  DOD.    . 
ACTION:  Notice. 

summary:  In  accordance  with  37  CFR 
404.6,  announcement  is  made  of  the 
availability  for  licensing  of  U.S.  Patent 
No.  5,453,271  entitied  "Vaccine  Against 
Ricin  Toxin"  issued  04/05/95.  This 
patent  has  been  assigned  to  the  United 
States  Government  as  represented  by  the 
Secretary  of  the  Army. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  Attn:  Command  Judge 
Advocate,  MCMR-JA,  504  Scott  Street, 
Fort  Detrick,  Frederick,  Maryland 
21702-5012. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  619-7808.  For 
licensing  issue,s  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664.  Both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATKM:  It  is  now 
possiUe  to  immunize  susceptible 
inammalB  against  the  pathological  effect 
of  exposure  to  ricin,  including 
inhalation  of  ricin,  by  administration  of 
'  an  immunogenic  effective  amount  of 
ricin  toxin  subimits,  including  subunits 
of  both  the  A  chain  and  the  B  chain  of 
the  ricin  toxin  given  separately  to 
provide  safe,  efficacious  protection. 

Luz  D.Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  92-1646  Filed  1-22-02;  8:45  am] 

BILUNG  CODE  3710-Oe-M  '     '     ''J  : 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
ttie  Environmental  Restoration  of 
Areas  Adjacent  to  the  Arlington  and 
Garrows  Bend  Channels,  Mobile 
Hartwr  Federal  Navigation  Project  In 
Mobile  County,  AlalMma. 

AGENCY:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Mobile  District,  U.S. 
Army  Corps  of  Engineers  (Corps), 


intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  address  the  potential  impacts 
associated  with  the  removal, 
transportation,  disposal,  and/or 
remediation  of  contaminated  sediments 
in  and  adjacent  to  the  Arlington  and  the 
Garrows  Bend  Channels,  Mobile  Harbor 
Federal  navigation  project  in  Mobile 
County,  Alabama.  The  DEIS  will  be 
used  as  a  basis  for  evaluating  various 
alternative  plans  to  implement  the 
authorized  clean-up  action  and  to 
ensure  compliance  with  the  National 
Environmental  Policy  Act  (NEPA). 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  the  DEIS  should  be  addressed  to  Dr. 
Susan  Ivester  Rees,  Coastal  Environment 
Team,  phone  (251)  694-4141,  or  e-mail 
at  susan.i.rees@sam.usace.army.mil. 
Mobile  district,  U.S.  Army  Corps  of 
Engineers,  P.O.  Box  2288,  Mobile,  AL 
36628-0001. 

SUPPLEMENTARY  INFORMATION:  1.  A 
number  of  hydrological  modifications 
made  in  the  late  1920s  have  defined  a 
rigid  regime  at  the  head  of  Mobile  Bay, 
which  significantiy  impacts  the 
ecological  health  of  the  bay  ecosystem. 
Human  intervention  at  the  mouth  of  the 
Mobile  River  over  the  last  60  to  70  years 
resulted  in  the  formation  of  the  Garrows 
Bend  Basin.  This  basin  has  been  the 
recipient  of  both  urban  and  industrial 
runoff  since  the  late  1930s.  In  the  1950s, 
Garrows  Bend  became  a  slack  water 
tidal  basin  as  a  result  of  the  causeway 
construction  across  the  northern  end  of 
the  basin  linking  McDuffie  Island  with 
the  mainland.  Major  pollutant  loading 
continued  until  the  1970s  when  a 
principle  sourde  was  contained  by  the 
installation  of  an  improved  sewage 
treatment  system;  however,  historical 
pollutant  residuals  and  captured  urban 
storm  water  runoff  continue  to  flow  into 
the  basin.  This  resulted  in  water 
bottoms  that,  although  not  contaminated 
by  specific  concentrated  pollutants, 
exhibit  a  condition  that  is  not 
environmentally  acceptable.  To  ensure 
adequate  evaluation  of  cumulative 
impacts  resulting  from  the  extent  of 
contaminated  sediments  and  the  clean- 
up effort,  especially  in  those  areas 
considered  to  be  sensitive  from  an 
environmental  standpoint,  the  Mobile 
District  has  decided  to  undertake  a 
comprehensive  environmental  impact 
analysis  of  options  to  either  remove, 
transport,  dispose,  and/or  remediate 
contaminated  sediments  in  and  adjacent 
to  the  Arlington  and  Garrows  Bend 
Channels.  The  extent  of  geographical 
coverage  for  this  environmental  analysis 
will  include  the  areas  west  of  the 
Mobile  Ship  Channel  in  the  Garrows 
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Bend  Basin.  The  analysis  process  will: 
evaluate  the  vertical  and  horizontal 
extent  of  contaminated  sediments  in  the 
region  identified  in  the  DEIS;  identify 
various  alternatives  to  either  remove, 
transport,  dispose  or  remediate 
contaminated  sediments  in  the  area;  and 
evaluate  the  impact  of  likely 
environmental  enhancement. 

2.  Alternative  scenarios  which  may  be 
considered  include  the  "No  action" 
alternative;  removal  of  contaminated 
sediments  with  disposal  at  various 
locations;  capping  of  the  contaminated 
materials  in  place;  and  remediation  of 
contaminated  sediments  by  either 
chemical  or  biological  mediods. 

3.  Scoping: 

a.  The  Corps  invites  full  public 
participation  to  promote  open 
communication  on  the  issues 
surroimding  the  proposal.  All  Federal, 
State,  tribal  governments  and  local 
agencies,  and  other  persons  or 
organizations  that  have  an  interest  are 
urged  to  participate  in  the  NEPA 
scoping  process.  A  public  meeting  will 
be  held  to  help  identify  significant 
issues  and  alternative  restoration 
methods  and  to  receive  public  input  and 
comment. 

b.  The  DEIS  will  analyze  the  potential 
social,  economic,  and  environmental 
impacts  to  the  local  area  resulting  from 
proposed  future  environmental 
restoration  efforts.  Specifically,  the 
following  major  issues  will  be  analyzed 
in  depth  in  the  DEIS:  hydrologic  and 
hydraulic  regimes,  threatened  and 
endangered  species,  essential  fish 
habitat  and  other  marine  habitat,  air 
quality,  cultiual  resources,  storm  water 
runoff,  secondary  and  cimiulative 
impacts,  socioeconomic  impacts, 
environmental  justice  (effect  on 
minorities  and  low-income  groups),  and 
protection  of  children  (Executive  Order 
13045). 

c.  The  Corps  will  serve  as  the  lead 
Federal  agency  in  the  preparation\>f  the 
DEIS.  It  is  anticipated  that  the  following 
agencies  will  be  invited  and  will  accept 
cooperating  agency  status  for  the 
preparation  of  the  DEIS:  U.S. 
Environmental  Protectiott  Agency,  U.S. 
Department  of  the  Interior — Fish  and 
Wildlife  Service,  U.S.  Department  of 
Commerce — ^National  Marine  Fisheries 
Service,  Alabama  Department  of 
Enwonmei^tal  Management,  Alabama 
Department  of  Conservation  and  Natural 
Resources,  Alabama  State  Port 
Authority,  Alabama  State  Historic 
Preservation  Officer,  City  of  Mobile,  and 
Mobile  Bay  National  Estuary  Program. 

4.  The  ffrst  scoping  meeting  will  be 
held  in  conjunction  with  a  public 
scooping  meeting  concerning  the 
initiation  of  an  impact  analysis 


associated  with  the  Alabama  State  Port 
Authority  Department  of  the  Army 
permit  request  for  port  related 
development  in  the  Choctaw — Garrows 
Bend  area.  This  meeting  will  be  held  in 
Federal  2002  in  the  local  area.  Actual 
time  and  place  for  the  meeting  and 
subsequent  meetings  or  workshops  will 
be  announced  by  the  Mobile  District  by 
issuance  of  a  Public  Notice  and/or 
notices  in  the  local  media. 

5.  It  is  anticipated  that  the  DEIS  will 
be  made  available  for  public  review  in 
October  2002. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-1649  Filed  1-22-02;  8:45  am) 

BILUNG  CODE  3710-CR-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  CoqM  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement  for 
the  Choctaw  Point  and  Monroe  ParIt 
Development  Project,  Located  in 
Mobile  County,  Alabama 

agency:  U.S.  Army  Corps  of  Engineers, 

DOD. 

ACTION:  Notice  of  intent. 

SUMMARY:  The  Mobile  District,  U.S. 
Army  Corps  of  Engineers,  (Corps), 
intends  to  prepare  a  Draft 
Environmental  Impact  Statement  (DEIS) 
to  address  the  potential  impacts 
associated  with  the  Alabama  State  Port 
Authority's  (ASP A)  construction  of  a 
marine  container  terminal  facility  and 
associated  intermodal  distribution 
facilities  on  existing  property  owned  by 
the  ASPA  in  the  Choctaw  Point  and 
Monroe  Park  area  on  Mobile  Bay  in  the 
City  of  Mobile,  Mobile  County, 
Alabama.  The  Corps  will  be  evaluating 
a  permit  application  for  the  work  under 
the  authority  of  section  10  of  the  Rivers 
and  Harbors  Act  and  section  404  of  the 
Clean  Water  Act.  The  DEIS  will  be  vised 
as  a  basis  for  the  permit  decision  and  to 
ensure  compliance  with  the  National 
Environmental  Policy  Act  (NEPA). 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  the  DEIS  should  be  addressed  to 
Mr.  John  B.  McFadyen,  RegiUatory 
Branch,  phone  (251)  690-3261  or  e-mail 
at 

john.b.incfadyen@sam.usace.anny.mil, 
or  Dr.  Susan  Ivester  Rees,  Cofistal 
Environment  Team,  phone  (251)  694- 
4141  or  e-mail  at 

susan.i.Tees@sam.usace.army.mU, 
Mobile  District,  U.S.  Army  Corps  of 


Engineers,  P.O.  Box  2288,  Mobile.  AL 
.36628-0001. 

SUPPLEMENTARY  INFORMATION:  1.  The 
permit  applicant  (Department  of  Army 
permit  number  AL01-0469-U)  is 
proposing  to  construct  container 
terminals,  a  rail  intermodal  yard,  and 
distribution  warehouses  on  existing 
property  owned  by  the  ASPA  in  the 
Choctaw  Point  and  Monroe  Park  area  of 
Mobile  Bay,  Mobile  Coimty,  Alabama. 
The  terminals  will  consist  of  piers, 
bulkheads,  and  necessary 
appurtenances  to  berth  two  (2)  container 
ships  up  to  850  feet  in  length.  Each  dock 
will  be  equipped  with  cranes  for  loading 
and  imloading  containers.  These  cranes 
will  be  supported  on  rails  laid  on  the 
dock  structures.  Entrance  and  exit  gates 
and  an  administrative  building  will  be 
constructed  to  facilitate  the  movement 
of  the  containers  b'etween  ship,  rail,  and 
trucks.  In  addition  to  these  gates,  a 
grade  separation  will  be  provided  to 
separate  the  movement  of  traffic 
between  the  container  terminal  yard  and 
the  new  rail  intermodal  yard  (to  be 
constructed  west  of  Choctaw  Point)  over 
the  rail  tracks  to  and  from  McDuffie 
Island.  The  construction  of  the 
container  terminals  would  include 
about  77  acres  of  filled  uplands  and  17 
acres  of  filled  open  water  on  the  Mobile 
River  channel.  About  3,000  linear  feet  of 
bulkhead  would  be  placed  along  this 
shoreline  area.  The  rail  intermodal  yard 
and  distribution  center  would  be 
constructed  upon  about  187  acres  of 
existing  uplands  along  the  north  side  of 
the  Ganows  Bend  Basin.  Over  91  acres 
of  the  uplands  would  be  raised  to 
elevation  +12  feet  NGVD.  The  remaining 
96  acres  of  existing  uplands  would 
possibly  require  minor  excavation  and 
grading  to  meet  this  desired  elevation. 
Additionally,  fill  would  be  placed  in  44 
acres  of  existing  weUands  and  42  acres 
of  existing  open  water.  This  fill  will  be 
placed  behind  a  containment  dike. 

2.  Alternatives  to  the  applicant's 
proposal  may  exist  which  would  reduce 
the  impacts  to  the  Choctaw  Point  and 
Monroe  Park  area  of  Mobile  Bay.  These 
could  include  alternate  sites,  alternative 
site  layouts  or  alternative  operational 
methods. 

3.  Scoping: 

a.  The  Corps  invites  full  public 
participation  to  promote  open 
conmnmication  on  the  issues 
surrounding  the  proposal.  All  Federal, 
State,  tribal  governments  and  local 
agencies,  and  other  persons  or 
organizations  that  have  an  interest  are 
urged  to  participate  in  the  NEPA 
scoping  process.  A  public  meeting  will 
be  held  to  help  identify  significant 
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issues  and  to  receive  public  input  and 
comment. 

b.  The  DEIS  will  analyize  the  potential 
social,  economic,  and  environmental 
impacts  to  the  local  area  resulting  from 
the  proposed  project.  Specifically,  the 
following  major  issues  will  be  analyzed 
in  depth  in  the  DEIS:  hydrologic  and 
hydraulic  regimes,  essential  fish  habitat 
and  other  marine  habitat,  air  quality, 
cultural  resources,  recreation, 
wastewater  treatment  capacities  and 
discharges,  transportation  systems, 
alternatives,  secondary  and  ciunulative 
impacts,  socioeconomic,  environmental 
justice  (effect  on  minorities  and  low- 
income  groups),  and  protection  of 
children  (Executive  Order  13045). 

c.  The  Corps  will  serve  as  the  lead 
Federal  agency  in  the  preparation  of  the 
DEIS.  It  is  anticipated  that  the  following 
agencies  will  be  invited  and  will  accept 
cooperating  agency  status  for  the 
preparation  of  the  DEIS:  U.S. 
Environmental  Protection  Agency,  U.S. 
Department  of  the  Interior — Fish  and 
Wildlife  Service,  U.S.  Department  of 
Commerce — National  Marine  Fisheries 
Service,  Alabama  Department  of 
Environmental  Management,  Alabama 
Department  of  Conservation  and  Natural 
Resources,  Alabama  State  Port 
Authority,  Alabama  State  Historic 
Preservation  Officer,  Alabama 
Department  of  Transportation  and  the 
City  of  Mobile. 

4.  The  first  scoping  meeting  will  be 
held  in  conjunction  with  the  DEIS  for 
the  restoration  of  areas  adjacent  to  the 
Arlington  and  Garrows  Bend  Channels 
scoping  meeting  in  February  2002  in  the 
local  area.  Actual  time  and  place  for  the 
meeting  and  subsequent  meetings  or 
workshops  will  be  announced  by  the 
Mobil  District  by  issuance  of  a  Public 
Notice  and/or  notices  in  the  local 
media. 

5.  It  is  anticipated  that  the  DEIS  will 
be  made  available  for  public  review  in 
October  2002. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  02-1650  Filed  1-22-02;  8:45  am] 
BilXING  CODE  371 0-Cfl-M 


DEPARTMENT  OF  DEFENSE 

Department  Of  ttie  Anny;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft 
Environmental  Impact  Statement 
(DEIS)  for  the  Southwest  Florida 
Feasibility  Study  (SWFFS) 

agency:  U.S.  Army  Corps  of  Engineers, 
DoD. 


ACTION:  Notice  of  intent. 


SUMMARY:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  (Corps), 
intends  to  prepare  an  integrated 
Feasibility  Report  and  DEIS  for  the 
Southwest  Florida  Feasibility  Study. 
The  study  is  a  cooperative  effort 
between  the  Corps  and  the  South 
Florida  Water  Management  District 
(SFWMD),  which  is  also  a  cooperating 
agency  for  this  DEIS.  One  of  the 
recommendations  of  the  final  report  of 
the  Centi^  &  South  Florida  (C&SF) 
Comprehensive  Review  Study  (Restudy) 
was  the  SWFFS.  The  SWFFS  will 
develop  a  comprehensive  regional  plan 
for  addressing  water  resource  problems 
and  opportunities  in  southwest  Florida. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Kremer,  U.S.  Army  Corps  of  Engineers, 
Plaiming  Division,  Environmental 
Branch,  P.O.  Box  4970,  Jacksonville.  FL 
32232-0019,  or  by  telephone  at  904- 
232-3551. 

SUPPLEMENTARY  INFORMATION:  a. 
Authorization:  The  C&SF  Project  was 
first  authorized  in  1948  to  provide  flood 
control,  water  control,  water  supply, 
and  other  services  to  an  area  that 
stretched  from  Orlando  to  Florida  Bay. 
Section  309(1)  of  the  Water  Resources 
Development  Act  of  1992  (Pub.  L.  102- 
580)  provided  authorization  for  the 
Restudy.  The  Restudy  concluded  with 
an  Integrated  Feasibility  Report  and 
Final  Programmatic  Environmental 
Impact  Statement  in  April  1999.  Section 
528  of  the  Water  Resources 
Development  Act  of  1996  (Pub.  L.  104- 
303)  authorizes  several  ecosystem 
restoration  activities  recommended  by 
the  Restudy,  including  tiie  SWFFS. 

b.  Study  Area:  The  SWFFS  area 
covers  approximately  4,300  square 
miles  including  all  of  Lee  County,  most 
of  Collier  and  Hendry  Coimties,  and 
portions  of  Charlotte,  Glades,  and 
Monroe  Counties. 

c.  Project  Scope:  The  SWFFS  will 
develop  alternative  plans  and 
recommendations  for  structural,  non- 
structiual,  and  operational 
modifications  and  improvements  in  the 
region.  The  study  will  evaluate 
alternatives  based  on  thefr  ability  to 
improve  water  deliveries  to  the 
estuaries,  manage  agricultural  and  urban 
water  supplies,  protect  and  conserve 
water  resources,  protect  or  restore  fish 
and  wildlife  and  their  associated 
habitat,  restore  and  manage  wetland  and 
associated  upland  ecosystems,  sustain 
economic  and  natiual  resources, 
improve  water  quality,  and  other 
performance  criteria  being  developed  by 
the  Project  Delivery  Team. 

d.  Preliminary  Alternatives:  Like  the 
Restudy,  the  Environmental  Impact 


Statement  (EIS)  will  evaluate  the 
following  structural  and  non-structural 
water  resource  related  features:  surface 
water  storage,  re-establishment  of 
overland  sheet  flow,  aquifer  storage  and 
recovery,  stormwater  treatment, 
wastewater  treatment,  water 
conservation  programs,  land 
acquisition,  rehydration  of  wetiands, 
ecosystem  needs,  and  operational 
changes  to  water  management  facilities. 

e.  Issues:  The  EIS  will  address  the 
following  issues:  restoration  of 
estuarine,  aquatic,  wetiand,  and  upland 
ecosystems;  water  flows;  future 
agricultural,  environmental,  and  urban 
water  demand  and  supply;  socio- 
economic resources;  aquifer  recharge; 
conversion  of  public  conservation  lands 
to  water  storage  areas;  water  quality; 
impacts  to  the  estuaries;  flood 
protection;  the  impacts  of  land 
acquisition  on  the  tax  base;  aesthetics 
and  recreation;  fish  and  wildlife 
resources,  including  protected  species; 
cultural  resources;  and  other  impacts 
identified  through  scoping,  public 
involvement,  and  interagency 
coordination. 

f.  Scoping:  In  JiUy  2000,  the  Corps  and 
SFWMD  conducted  the  first  roimd  of 
public  meetings  with  stakeholders, 
agencies,  and  other  members  of  the 
public  to  gather  technical  input  and    ■ 
documentation  identifying  the  water 
resources  problems,  needs,  and 
opportunities  of  southwest  Florida.  The 
second  round  of  public  meetings 
occurred  in  October  2000,  to  clarify  and 
refine  the  issues  brought  up  in  the  first 
round  of  meetings,  and  discuss  the  draft 
Project  Management  Plan  (PMP). 

A  third  roimd  of  meetings,  scheduled 
to  occur  in  February  2002,  will  provide 
an  opportunity  for  public  and  agency 
input  in  response  to  this  Notice.  The 
meetings  will  discuss  the  feasibility 
phase  of  the  study,  including  the 
National  Environmental  Policy  Act 
(NEPA)  process,  and  further  gather 
public  input.  Other  public  meetings  will 
be  held  over  the  course  of  the  study;  the 
exact  location,  dates,  and  times  will  be 
announced  in  public  notices  and  local 
newspapers.  We  invite  the  participation 
of  affected  Federal,  state  and  local 
agencies,  affected  Indian  tribes,  and 
other  interested  private  organizations 
and  parties. 

g.  DEIS  Preparation:  The  integrated 
Feasibility  Report,  including  a  DEIS,  is 
currently  scheduled  for  publication  in 
Jime  2005. 

Dated:  January  7,  2002. 
James  C.  Duck,  ^ 

Chief  Planning  Division. 
(FR  Doc.  02-1641  Filed  1-22-02;  8:45  am) 
BNJJNQ  CODE  3710-AJ-H 
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DEPARTMENT  OF  DEFENSE 

DafMfliMfit  Of  the  Navy 

NoHm  of  AvailabHity  of  Govwnment- 
Owiwd  InvMrtlon;  Available  for 
Ucenelnfl  i 

agency:  Department  of  the  Navy,  DoD. 
action:  Notice. 

summary:  The  Department  of  the  Navy 
hereby  gives  notice  of  the  general 
availability  of  exclusive  or  partially 
exclusive  licenses  under  the  following 
pending  patent.  Any  license  granted 
shall  comply  with  35  U.S.C.  209  and  37 
CFR  part  404.  Applications  will  be 
evaluated  utilizing  the  following 
criteria:  (1)  Ability  to  manufacture  and 
market  the  technology;  (2) 
manufacturing  and  marketing  ability;  (3) 
time  required  to  bring  technology  to 
market  and  production  rate;  (4) 
royalties;  (5)  technical  capabilities;  and 
(6)  small  business  status. 

Patent  application  Serial  Number  09/ 
978669  entitled  "A  Novel  Assay  For 
Detecting  Imm\me  Responses  Involving 
Antigen  Specific  Cytokine  and/or 
Antigen  Specific  Cytokine  Secreting  T- 
Cells"  filed  16  October  2001  and  its 
PCT/USOl/32442.  The  present 
invention  relates  to  a  sensitive  and 
specific  assay  and  kit  for  IFN-gamma 
activity  which  is  based  on  the  detection 
of  the  chemokine  monokine  induced  by 
gamma  interferon  (MIG)  as  a  measiire  of 
the  biological  effect  of  IFN-gamma 
rather  than  direct  quantitation  of  IFN- 
gamma  or  IFN-gamma  secreting  cells  per 
se.  Upregulation  of  MIG  expression  was 
observed  following  in  vitro  activation  of 
PBMC  with  defined  CDB+  T  cell 
epitopes  derived  bom  influenza  virus, 
C^IV,  or  EBV,  and  in  all  cases  this  was 
antigen-specific,  genetically  restricted 
and  dependent  on  both  CD8+  T  cells 
and  IFN-gamma.  Further,  antigen- 
specific  MIG  expression  was  also 
demonstrated  with  P.  falciparum  CSP 
peptides,  using  PBMC  from  volunteers 
immunized  with  irradiated  P. 
falciparum  sporozoites.  Responses  as 
assessed  by  the  MIG  assay  paralleled 
those  detected  by  conventional  IFN- 
gamma  ELISPOT,  but  the  magnitude  of 
response  and  sensitivity  of  the  MIG 
assay  were  superior.  Our  data  validate 
this  novel  method  for  the  detection  of 
high  as  well  as  low  levels  of  antigen- 
specific  and  genetically  restricted  IFN- 
gamma  activity  or  MIG. 
DATES:  Applications  for  an  exclusive  or 
partially  exclusive  license  may  be 
submitted  at  any  time  from  the  date  of 
this  notice. 

AOORESSES:  Written  objections  are  to  be 
filed  with  the  Office  of  Technology 


Transfer,  Naval  Medical  Research 
Center,  503  Robert  Grant  Ave.,  Silver 
Spring,  MD  20910-7500. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Charles  Schlagel,  Director,  Office  of 
Technology  Transfer,  Naval  Medical 
Research  Center,  503  Robert  Grant  Ave., 
Silver  Spring,  MD  20910-7500, 
telephone  (301)  319-7428  or  e-Mail  at 
schlagelc@nmrc.navy.mil. 

Dated:  November  26,  2001. 
T.J.  Webh, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  02-1555  Filed  1-22-02;  8:45  amj 
BNJJNG  CODE  3S10-FF-P 


DEPARTMENT  OF  DEFENSE 

Defiartment  of  ttie  Navy 

Notice  of  Avaiial>ility  of  Invention  fbr 
Licenaing;  Government  Owned 
Inventiona 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

summary:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

The  following  patents  are  available  for 
licensing:  U.S.  Patent  No.  6,038,344: 
INTELUGENT  HYPERSENSOR 
PROCESSING  SYSTEM  (IHPS),  (Navy 
Case  No.  77,409).  //U.S.  Patent  No. 
6,167,156:  COMPRESSION  OF 
HYPERDATA  WITH  ORASIS 
MULTISEGMENT  PATTERN  SETS 
(CHOMPS),  (Navy  Case  No.  78,739). 
//U.S.  Patent  No.  6,266,704:  ONION 
ROUTING  NETWORK  FOR  SECURELY 
MOVING  DATA  THROUGH 
COMMUNICATION  NETWORKS,.(Navy 
Case  No.  78,415).// 

ADDRESSES:  Requests  for  copies  of  the 
patents  cited  should  be  directed  to  the 
Naval  Research  Laboratory,  Code 
1008.2, 4555  Overlook  Avenue,  SW., 
Washington,  DC  20375-5320,  and  must 
include  the  Navy  Case  number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D.,  Head, 
Technology  Transfer  Office.  NRL  Code 
1004, 4555  Overlook  Avenue.  SW., 
Washington,  DC  20375-5320.  telephone 
(202)  767-7230. 

Authority:  35  U.S.C.  207,  37  CFR  part  404. 


■    Dated:  November  26,  2001. 

T.J.  Welsh, 

Lieutenant  Commander,  Judge  Advocate 

General's  Corps,  U.S.  Navy,  Federal  Register 

Liaison  Officer. 

[FR  Doc.  02-1556  Filed  1-22-02;  8:45  am] 

BNJJNG  COOE  MIO-FF-P 


DEPARTMENT  OF  DEFENSE 

Department  of  ttw  Navy 

Notice  of  Availability  of  invention  for 
Licenaing;  Government-Owned 
Invention 

agency:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  The  invention  listed  below  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  is  available 
for  licensing  by  the  Department  of  the 
Navy.  U.S.  Patent  No.  6,025,036  entitled 
"Method  of  Producing  a  Film  Coating  by 
Matrix  Pxilsed  Laser  Deposition",  Navy 
Case  No.  78,117. 

ADDRESSES:  Requests  for  copies  of  the 
patent  cited  should  be  directed  to  the 
Naval  Research  Laboratory,  Code 
1008.2,  4555  Overlook  Avenue,  SW., 
Washington.  DC  20375-5320,  and  must 
include  the  Navy  Case  munber. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  M.  Cotell,  Ph.D..  Head, 
Technology  Transfer  Office,  NRL  Code 
1004, 4555  Overlook  Avenue,  SW.. 
Washington,  DC  20375-5320,  telephone 
(202)  767-7230. 

Authority:  35  U.S.C.  207,  37  CFR  part  404. 
Dated:  November  26,  2001. 
T.J.  Welsh, 

Ueutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  02-1557  Filed  1-22-02;  8:45  am) 

BHJJNG  CODE  3S10-FF-P 


DEPARTMENT  OF  EDUCATION 

Sutmiiaaion  for  0MB  Review; 
Comment  ReQueat 

agency:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  February 
22.  2002. 

ADDRESSES:  Written  comments  shoidd 
be  addressed  to  the  Office  of 
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Information  and  Regulatory  Affairs. 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget.  725  17th 
Street,  NW.,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Lauren_Wittenberg@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siunmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  j&requency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  January  16,  2002. 
John  Tressler. 

Leader,  Regulatory  Information  Management. 
Office  of  the  Chief  Information  Officer 

Student  Financial  Assistance 

Type  of  Review:  New. 

Title:  Performance  Report  for  the 
Leveraging  Educational  Assistance 
Program  (LEAP)  and  Special  Leveraging 
Educational  Assistance  Program 
(SLEAP)  Program. 

Frequency:  Annually. 

Affected  Public:  State.  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  56. 
Burden  Hours:  560. 

Abstract:  The  LEAP  and  SLEAP 
programs  use  matching  Federal  and 
State  Fxmds  to  provide  a  nationwide 
system  of  grants  to  assist  postsecondary 
educational  students  with  substantial 
financial  need.  On  this  performance 
report  the  states  provide  information  the 


Department  requires  about  the  state's 
use  of  program  funds  in  order  to 
demonstrate  compliance  with  the 
program's  statutoiy  and  r^iilatory 
requirements.  Federal  program  officials 
use  the  performance  report  data  for 
monitoring  program  funds  distribution. 
With  the  clearance  of  this  collection,  the 
Department  is  seeking  to  automate  the 
performance  reporting  process  for  both 
the  LEAP  Program  and  the  subprogram, 
SLEAP.  There  are  no  significant  changes 
to  the  current  LEAP  form  data  elements; 
there  are,  however,  additional  items 
pertaining  to  the  SLEAP  program. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  or 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivian.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
(202)  708-9266  or  via  his  Internet 
address  foe.Schubart@ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-1588  Filed  1-22-02;  8:45  am] 
BHJJNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commieslon 

[Docket  No.  RP96-389-041  ] 

Columbia  Gulf  Tranemieeion 
Company;  Notice  of  Compliance  Filing 

January  16,  2002. 

Take  notice  that  on  January  9,  2002, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
tariff  sheets  with-an  effective  date  of 
January  1,  2002: 

Fourth  Revised  Sheet  No.  20 
Third  Revised  Sheet  No.  20A 
Third  Revised  Sheet  No.  20B 

Columbia  Gulf  states  that  it  is  filing 
these  tariff  sheets  to  correct  an 
inadvertent  error  in  its  January  8.  2002 
filing  in  Docket  Nos.  RP96-389-031, 
and  -032. 


Columbia  Gulf  states  further  that 
copies  of  the  filing  has  served  copies  of 
the  filing  on  all  parties  identified  on  the 
official  service  list  in  Docket  No.  RP96- 
389. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing  "  link. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary.  ' 

[FR  Doc.  02-1583  Filed  1-22-02;  8:45  am) 

BHJJNG  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiseion 

[Docket  No.  CP01-176-002] 

Georgia  Stralte  Croesing  Pipeline  LP; 
Notice  of  Amendment  to  Application 

January  16.  2002. 

Take  notice  that  on  January  11.  2002, 
Georgia  Strait  Crossing  Pipeline  LP 
(GSX)  filed  an  amendment  to  its 
application  pursuant  to  section  7(c)  of 
the  Natural  Gas  Act  and  part  157  of  the 
Commission's  Regulations  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  GSX  to  construct 
a  total  of  47.5  miles  of  pipeline  from 
Siunas,  Washington,  to  a  marine 
interconnect  with  a  Canadian  pipeline 
built  by  GSX-Canada  Limited 
Partnership  (GSX-Canada).  The  project 
includes  the  installation  of  compression 
in  Whatcom  County.  Washington,  and 
will  accommodate  approximately 
95,700  dekatherms  per  day  of  natural 
gas,  all  as  more  fully  set  forth  in  the 
application  that  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  Copies  of  this  filing  are  on 
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file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  Web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Dockett"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

GSX  proposes  by  this  amendment  to 
change  the  in-service  date  for  the  project 
from  October  2003  to  October  2004  and 
to  revise  the  cost  of  the  project  from  its 
original  estimate  of  $90.7  million  to 
$94.8  million,  which  results  in  an 
increase  in  the  proposed  rates  of 
approximately  4.6  percent.  The 
amendment  does  not  modify  the  scope 
of  the  project.  GSX  states  that  it  has 
concluded  that  regulatory  approvals 
probably  cannot  be  obtained  in  time  to 
enable  completion  of  the  pipeline 
construction  to  meet  the  former  October 
2003  in-service  date.  GSX  also  states 
that  by  amendment  dated  December  20, 
2001,  the  GSX  Project  Agreement  has 
been  revised  to  reflect  the  new 
schedule. 

Any  questions  regarding  the 
application  should  be  directed  to  Gary 
Kotter,  Manager,  Certificates,  at  (801) 
584-7117,  GSX  Pipeline,  L.L.C.,  P.O. 
Box  58900,  Salt  Lake  City.  Utah  84158. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  6,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission.  888  First  Street,  NE., 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procediu*  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
'  filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 


to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  docxunents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
The  preliminary  determination  typically 
considers  such  issues  as  the  need  for  the 
project  and  its  economic  effect  on 
existing  customers  of  the  applicant,  on 
other  pipelines  in  the  area,  and  on 
landowners  and  communities.  For 
example,  the  Commission  considers  the 
extent  to  which  the  applicant  may  need 
to  exercise  eminent  domain  to  obtain 
rights-of-way  for  the  proposed  project 
and  balances  that  against  the  non- 
environmental  benefits  to  be  provided 
by  the  project.  Therefore,  if  a  person  has 
comments  on  community  and 
landowner  impacts  bom  this  proposal, 
it  is  important  either  to  file  comments 
or  to  intervene  as  early  in  the  process  as 
possible. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 


final  Commission  order  approving  or 
denjring  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-1579  Filed  1-22-02;  8:45  am] 

BILUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

FMferal  Energy  Regulatory 
Commission 


[Docket  No.  RP96-320-048] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Negotiated  Rate  niing 

January  16.  2002. 

Take  notice  that  on  January  10,  2002, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  a  contract 
between  Gulf  South  and  the  following 
company  for  disclosure  of  a  recently 
negotiated  rate  transaction.  This  filing  is 
being  submitted  in  compliance  with  the 
Commission's  order  issued  on  December 
26,  2001,  97  FERC 1  61,370  (2001). 

Special  Negotiated  Rate  Between  Gulf  South 
Pipeline  Company,  LP  and  Willmut  Gas 
Company 

Gulf  South  states  that  copies  of  the 
filing  has  served  copies  of  this  filing 
upon  all  parties  on  the  official  service 
list  created  by  the  Secretary  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  A  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  iiflp:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  jr.. 

Acting  Secretary. 

(FR  Doc.  02-1582  Filed  1-22-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-1585  Filed  1-22-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watmn,  Jr., 

Acting  Secretary. 

IFR  Doc.  02-1584  Filed  1-22-02:  8:45  am] 

BILUNG  COOE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  No.  RP02-68-001] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Tariff 
Filing 

January  16,  2002. 

Take  notice  that  on  January  9,  2002, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the 
following  tariff  sheets  to  become 
effective  January  1,  2002: 

First  Revised  Sheet  No.  80 
First  Revised  Sheet  No.  81 

Midwestern  states  that  the  purpose  of 
this  filing  is  comply  writh  the 
Commission's  order  dated  December  28, 
2001,  97  FERC  61,386,  (December  28 
Order),  wherein  the  Commission 
directed  Midwestern  to  file  revised  tariff 
sheets  for  Rate  Schedule  PAL. 

Midwestern  states  that  copies  of  this 
filing  have  been  sent  to  all  parties  of 
record  in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Relations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  Web 
at  iittp://wmv./erc.gov  using  the  "RIMS" 
link,  select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See;  18 
CFR  385.2001(a)(l)(iii)  and  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP99-176-049] 

Natural  Gas  Pipeline  Company  of 
America;  Notice  of  Negotiated  Rate 

January  16,  2002. 

Take  notice  that  on  January  10,  2002. 
Natural  Gas  Pipeline  Company  of 
America  (Natural)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Sixth  Revised  Volume  No.  1,  First 
Revised  Sheet  No.  26P.03,  to  be  effective 
January  10,  2002. 

Natural  states  that  the  purpose  of  this 
filing  is  to  implement  an  amendment  to 
an  existing  negotiated  rate  transaction 
entered  into  by  Natural  and  Dynegy 
Marketing  and  Trade  under  Nature's 
Rate  Schedule  FTS  pursuant  to  section 
49  of  the  General  Terms  and  Conditions 
of  Natural's  Tariff. 

Natural  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers, 
interested  state  commissions  and  all 
parties  set  out  on  the  Commission's 
official  service  Ust  in  Docket  No.  RP99- 
176. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
^0426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www./e/r.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DoclcM  No.  CP01-441-000] 


Northern  Natural  Gas  Company;  Great 
Ibices  Gas  Transmission  Umitsd 
Partnership;  ANR  Pipeline  Company; 
Notice  of  Joint  Application 

January  16,  2002. 

Take  notice  that  on  September  6, 
2001,  Northern  Natural  Gas  Company 
(Northern)  and  Southern  Natural  Gas 
Company  (Southern)  filed  a  joint 
application  pursuant  to  section  7(b)  of 
the  Natural  Gas  Act  (NGA).  as  amended, 
and  the  Rules  and  Regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  requesting  permission 
and  approval  to  abandon  service  under 
an  individually  certificated  exchange 
agreement,  all  as  more  fully  set  forth  in 
the  joint  application  which  is  on  file 
with  the  Commission,  and  open  to 
public  inspection. 

Specifically,  Northern  and  Southern 
propose  to  abandon  Rate  Schedules  X-    • 
107  in  there  FERC  Gas  Tariffs.  Original 
Volumes  No.  2.  The  parties  mutually 
agree  to  the  termination  of  the  service 
under  these  Rate  Schedules. 

Any  questions  regarding  this 
application  should  be  directed  to  Keith 
L.  Petersen,  Director,  Certificates  and 
Reporting  for  Northern,  1111  South  103 
Street,  Omaha,  Nebraska  68124,  or 
Patrick  B.  Pope,  Vine  President  and 
General  Manager,  P.O.  Box  2563, 
Birmingham.  Alabama  35202-2563. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.214  and  section  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  protests  must  be  filed  by 
February  6,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 


»-j I    n :_A ixr^l     cr     KT~     -*£  l\Mt>A 


rkr\^rt*%XI 


laniiaff*ir 


71      Onn?  /  Nntiroe 


3177 


3176 


Federal  Register/ Vol.  67,  No.  15 /Wednesday,  January  23,  2002 /Notices 


on  the  Commission's  Web  site  at  http:/ 
/www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  r*  and  follow  the 
instructions  {{202)208-2222  for. 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-1580  Filed  I-227O2;  8:45  am] 

nuiNG  CODE  tm-m-p  i 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No*.  CP99-580-005  and  CP99-582- 
008] 

Southern  IMG  Inc.;  Notice  of 
Compliance  HIIng  j 

January  16,  2002. 

Take  notice  that  on  January  10,  2002, 
Southern  LNG  Inc.  (SLNG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  the  following 
proposed  sheets  to  become  effective 
December  1,  2001: 

Substitute  Original  Sheet  No.  9 
Substitute  Original  Sheet  No.  23 
Substitute  Original  Sheet  No.  107 
Substitute  Original  Sheet  No.  133 

SLNG  states  that  the  filing 
implements  certain  directives  in  the 
Commission's  order  issued  on  January 
7,  2002  in  the  captioned  proceeding. 

SLNG  states  that  copies  of  the  filing 
will  be  served  upon  its  customers  and 
interested  state  commissions,  and  upon 
each  party  designated  on  the  official 
service  listed  compiled  by  the  Secretary 
in  this  proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedraal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Copies  of  this  filing  are 
on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  also  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Dodket#"  and  follow  the 
instructions  {call  202-208-2222  for 
assistance).  Comments,  protests  and 


interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(PR  Doc.  02-1578  Filed  1-22-02;  8:45  am] 

NLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-144-000] 

Superior  Natural  Gas  Corporation  and 
Walter  Oil  &  Gas  Corporation, 
Complainant,  v.  Williams  Gas 
Processing— Gulf  Coast  Company, 
L.P.,  Williams  Field  Services  Company, 
and  Williams  Gulf  Coast  Gattiering 
Company  L.L.C.,  Respondents;  Notice 
of  Complaint 

January  16,  2002. 

Take  notice  that  on  January  15,  2002, 
Superior  Natural  Gas  Corporation 
(Superior)  and  Walter  Oil  &  Gas 
Corporation  {Walter),  pursuant  to  Rule 
206  of  the  Rules  of  Practice  and 
Procedine  of  the  Federal  Energy 
Regulatory  Commission  {Commission), 
18  CFR  385.206,  tendered  for  filing  a 
Complaint  against  Williams  Field 
Services  Company,  Williams  Gas 
Processing — Gulf  Coast  Company,  L.P., 
and  Williams  Gulf  Coast  Gathering 
Company,  L.L.C.  {collectively,  Williams) 
for  violating  the  Outer  Continental  Shelf 
Lands  Act  {OCSLA)  in  its  operation  of 
the  North  Padre  Island  Gathering 
System  {North  Padre  System).  Superior 
and  Walter  have  requested  that  the 
Commission  expeditiously  issue  an 
order,  pursuant  to  the  OCSLA  and  the 
Commission's  implementing 
regulations. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Conmiission's  Rules  of  Practice 
and  Procedure  {18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  January  24, 
2002.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to  the  complaint 
shall  also  be  due  on  or  before  January 
24,  2002.  Copies  of  this  filing  are  on  file 


with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  {call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  luder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1586  Filed  1-22-02;  8:45  am] 

BHJJN6  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EG02-65-000,  et  ai.] 

CPV  Cunningham  Creek,  LLC,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

January  15,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  CPV  Cunningham  Creek,  LLC 

[Docket  No.  EG02-65-000] 

Take  notice  that  on  January  8,  2002, 
CPV  Cunningham  Creek,  LLC  (CPV 
Cunningham  Creek  or  Applicant),  c/o 
Competitive  Power  Ventures,  Inc., 
Silver  Spring  Metro  Plaza  n,  8403 
Colesville  Road,  Suite  915,  Silver 
Spring,  MD  20910,  filed  with  the 
Federal  Energy  Regulatory  Commission 
{Commission)  an  Application  for 
Determination  of  Exempt  Wholesale 
Generator  Status,  pursuant  to  part  365  of 
the  Commission's  regulations  and 
section  32  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  afnended. 

Applicant,  a  Delaware  limited 
liability  company,  is  a  special  piupose 
entity  established  to  develop,  construct, 
own  and  operate  a  nominally  rated  550 
MW  natural  gas-fired  combined  cycle 
generating  facility  {Facility)  to  be 
located  in  Fluvanna  Coimty,  Virginia. 
The  Facility  will  consist  of  two  (2)  gas 
combustion  tiu-bines,  two  {2)  heat 
recovery  steam  generators  and  one  {1) 
steam  turbine.  "Ilie  Facility  as  currently 
configured  will  include  certain 
transmission  interconnection  facilities 
necessary  to  effect  the  sale  of  electric 
energy  at  wholesale  and  interconnect 
the  Facility  to  the  transmission  grid.  All 
of  the  electricity  generated  by  the 
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Facility  will  be  sold  exclusively  at 
wholesale. 

Comment  Date:  February  5,  2002  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accinacy  of  the  application. 

2.  CPV  Smyth.  LLC 

[Docket  No.  EG02-66-000] 

Take  notice  that  on  January  8,  2002, 
CPV  Smyth,  LLC  {CPV  Smyth  or 
Applicant),  c/o  Competitive  Power 
Ventures,  Inc.,  Silver  Spring  Metro 
Plaza  n,  8403  Colesville  Road,  Suite 
915,  Silver  Spring,  MD  20910,  filed  with 
the  Federal  Energy  Regulatory 
Commission  {Commission)  an 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status, 
pursuant  to  part  365  of  the 
Commission's  regulations  and  section 
32  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended. 

Applicant,  a  Delaware  limited 
liability  company,  is  a  special  purpose 
entity  established  to  develop,  construct, 
own  and  operate  a  nominally  rated  780 
MW  natural  gas-fired  combined  cycle 
generating  facility  {Facility)  to  be 
located  in  Smyth  County,  Virginia.  The 
Facility  will  hie  a  natinal  gas-fired 
combined-cycle  electric  generating 
facility,  consisting  of  three  {3)  gas 
combustion  turbines,  three  (3)  heat 
recovery  steam  generators  and  three  {3) 
steam  turbines.  The  Facility  as  currently 
'  configured  will  include  certain    . 
transmission  interconnection  facilities 
necessary  to  effect  the  sale  of  electric 
energy  at  wholesale  and  interconnect 
the  Facility  to  the  transmission  grid.  All 
of  the  electricity  generated  by  the 
Facility  will  be  sold  exclusively  at 
wholesale. 

Comment  Date:  February  5,  2002  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  CPV  Warren.  LLC 

[Docket  No.  EG02-67-000] 

Take  notice  that  on  January  8,  2002, 
CPV  Warren,  LLC  {CPV  Warren  or 
Applicant),  c/o  Competitive  Power 
Ventines,  Inc.,  Silver  Spring  Metro 
Plaza  n,  8403  Colesville  Road,  Suite 
915,  Silver  Spring,  MD  20910,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status, 
pitrsuant  to  part  365  of  the 
Commission's  regulations  and  section 
32  of  the  Public  Utility  Holding 
Company  Act  of  1935,  as  amended. 

Applicant,  a  Delaware  limited 
liability  company,  is  a  special  ptupose 
entity  established  to  develop,  construct. 


own  and  operate  a  nominally  rated  520 
MW  natural  gas-fired  combined  cycle 
generating  facility  ("Facility")  to  be 
located  in  Warren  Coxmty,  Virginia.  The 
Facility  will  consistof  two  (2)  gas 
combustion  turbine's,  two  (2)  heat 
recovery  steam  generators,  and  two  (2) 
steam  turbines.  The  Facility  as  currently 
configured  will  include  certain 
transmission  interconnection  facilities 
necessary  to  effect  the  sale  of  electric 
energy  at  wholesale  and  interconnect 
the  Facility  to  the  transmission  grid.  All 
of  the  electricity  generated  by  the 
Facility  will  be  sold  exclusively  at 
wholesale. 

Comment  Date:  February  5,  2002.  The 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  supplication. 

4.  Midwest  Independent  Transmission 
System  Operator.  Inc. 

[Docket  No.  ER01-3142-005J 

Take  notice  that  on  January  9,  2002, 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  redlined  and  clean 
version  of  Substitute  First  Revised  Sheet 
No.  363  to  the  Midwest  ISO  Open 
Access  Transmission  Tariff  (OATT), 
FERC  Electric  Tariff,  First  Revised 
Volume  No.  1,  which  was  filed  with  the 
Commission  on  December  6,  2001  and 
contained  a  typographical  error.  The 
Midwest  ISO  filing  in  this  proceeding 
regarded,  among  other  things. 
Attachments  A  and  B  (Forms  of  Service 
Agreement  for  Non-Firm,  Short-Term 
Firm  and  Long-Term  Firm  Point-to- 
Point  Transmission  Service  imder  the 
Midwest  ISO  OATT. 

The  Midwest  ISO  has  electronically 
served  copies  of  its  filing,  with 
attachments,  upon  all  Midwest  ISO 
Members,  Member  representatives  of 
Transmission  Owners  and  Non- 
Transmission  Owners,  the  Midwest  ISO 
Advisory  Committee  participants. 
Policy  Subcommittee  participants,  as 
well  as  all  state  commissions  writhin  the 
region.  In  addition,  the  filing  has  been 
electronically  posted  on  the  Midwest 
ISO's  Web  site  at  www.Midwestiso.org 
under  the  heading  "Filings  to  FERC"  for 
other  interested  parties  in  this  matter. 

Comment  Date:  January  30,  2002. 

5.  American  Transmission  Company 
LLC 

[Docket  No.  ER02-78-0011 

Take  notice  that  on  January  8,  2002, 
the  Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
and  American  Transmission  Company 
LLC  (ATCLLC)  (collectively. 


Applicants)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Conmiission)  a  Compliance  Filing  in 
compliance  with  the  Commission's 
Letter  Order  Accepting  Transfer  of  Rate 
Schedules.  97  FERC  K  61.260  (2001). 
Comment  Date:  January  29,  2002. 

6.  Rathdrum  Power,  LLC 

[Docket  No.  ER02-216-0011 

Take  notice  that  on  January  9,  2002, 
Rathdrum  Power,  LLC  (Rathdrum) 
submitted  a  corrected  version  of  its 
October  31,  2001  filing  of  the  fourth 
amendment  to  the  long-term  power 
purchase  agreement  between  Rathdrum 
and  Avista  Energy,  Inc.,  as  assigned  to 
Avista  Tiu-bine  Power.  Inc.,  for  the  sale 
of  power  under  Rathdnmi's  market- 
based  rate  tariff  with  the  appropriate 
FERC  designations  as  required  by  the 
December  11,  2001  order  issued  in  this 
docket. 

Comment  Date:  January  30,  2002. 


7.  New  England  Power  Pool 

[Docket  No.  ER02-581-O011 

Take  notice  that  on  January  9.  2002, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  filed  for 
acceptance  definitive  Standstill 
Agreements  consistent  with  a  term  sheet 
that  was  previously  filed  with  the 
Commission,  suspended  and  permitted 
to  become  effective  on  an  interim  basis. 
These  arrangements  implement 
alternative  payment  and  financial 
assurance  arrangements  with  Enroo 
Power  Marketing,  Inc.  (EPMI),  Enron 
Energy  Marketing  Corp.  (EEMC).  and 
Enron  Energy  Services,  Inc.  (EESI)  with 
respect  to  transactions  occurring  on  and 
after  December  21.  2001  and  permit  the 
immediate  and  automatic  suspension 
and  subsequent  termination  of 
participation  by  EPMI,  EEMC  and  EESI. 
as  the  case  may  be,  as  members  in 
NEPOOL  should  there  be  a  failure  to 
make  a  required  payment  under  the 
filed  arrangements. 

A  December  21,  2001  effective  date 
was  requested  for  the  Standstill 
Agreements,  as  contemplated  by  the 
previously  filed  term  sheet. 

The  Participants  Conmiittee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  January  30,  2002. 

8.  Duke  Energy  Corporation 

[Docket  No.  ER02-71O-0O01 

Take  notice  that  on  January  7,  2002, 
as  amended  on  January  8,  2002.  Duke 
Energy  Corporation,  on  behalf  of  Duke 
Electric  Transmission,  filed  a  revised 
service  agreement  (First  Revised  Service 
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Agreement  No.  170)  with  Rocldngham 
Power  LL.C.  in  this  proceeding. 

Comment  Date:  January  29,  2002. 

9.  Xod  Energy  Services,  Inc. 

[Docket  No.  ER02-717-0001 

Take  notice  that  on  January  8,  2002, 
Xcel  Energy  Services,  Inc.  (^S),  on 
behalf  of  Northern  States  FVswer 
Company  and  Northern  Sates  Power 
Company  (Wisconsin)  (collectively, 
NSP)  submitted  for  filing  a  Form  of 
Service  Agreement  with  Energy USA- 
TPC  Corp.  (EnergyUSA),  which  is 
accordance  with  NSP's  Rate  Schedule 
for  Market-Based  Power  Sales  (NSP 
Companies  FERC  Electric  Tariff,      ' 
Original  Voliune  No.  6). 

Xes  request  that  this  agreement 
become  effective  on  December  13,  2001. 

Comment  Date:  January  29,  2002. 

10.  Unitil  Power  Corp. 

[Docket  No.  ER02-71&-0001 

Take  notice  that  on  January  8,  2002 
UniUl  Power  Corp.  (UPC)  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  unexecuted  service 
agreement  with  Enron  Power  Marketing, 
Inc.  for  service  under  UPC's  Market- 
Based  Power  Sales  Tariff.  This  tariff 
was  accepted  for  filing  by  the 
Commission  on  September  25, 1997,  in 
Docket  No.  ER97-2460-000. 

Comment  Date:  January  29,  2002. 

11.  Ameren  Energy.  Inc.  on  behalf  of 
Union  Ekctiic  Company 

d/b/a  AmerenUE  and  Ameren  Energy 
Generating  Company 

[Docket  No.  ER02-719-000] 

Take  notice  that  on  January  9,  2002, 
Ameren  Energy,  Inc.  (Ameren  Energy), 
on  behalf  of  Union  Electric  Company  d/ 
b/a  AmerenUE  and  Ameren  Energy 
Generating  Company  (collectively,  the 
Ameren  Parties),  pursuant  to  section 
205  of  the  Federal  Power  Act,  16  U.S.C. 
824d,  and  the  market  rate  authority 
granted  to  the  Ameren  Parties, 
submitted  for  filing  umbrella  power 
sales  service  agreements  under  the 
Ameren  Parties'  market  rate 
authorizations  entered  into  with  OGE 
Energy  Resources.  Inc.  and  Florida 
Power  Corporation.  Ameren  Energy 
seeks  Commission  acceptance  of  these 
service  agreements  effective  November 
1.2001. 

Copies  of  this  filing  were  served  on 
the  public  utilities  commissions  of 
Illinois  and  Missouri  and  the  respective 
counts  party. 

Comment  Date:  January  29,  2002. 


12.  Northern  Indiana  Public  Service 
Company 

[Docket  No.  ER02-721-0001 

Take  notice  that  on  January  8,  2002, 
Northern  Indiana  Public  Service 
Company  (Northern  Indiana)  filed  a 
Service  Agreement  pursuant  to  its 
Wholesale  Market-Based  Rate  Tariff 
with  Aquila  Energy  Marketing 
Corporation  (Aquila). 

Northern  Indiana  has  requested  an 
effective  date  of  January  7,  2002. 

Copies  of  this  filing  have  been  sent  to 
Aquila,  the  Indiana  Utility  Regulatory 
Commission,  and  the  Indiana  Office  of 
Utility  Consumer  Counselor. 

Comment  Date:  January  29,  2002. 

13.  Emera  Energy  Services,  Inc. 

[Docket  No.  ER02-723-O001 

Take  notice  that  on  January  8,  2002, 
Emera  Energy  Services,  Inc.(EES), 
tendered  for  fiUng  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Petition  for  Order 
Accepting  Initial  Rate  Schedule  For 
Filing. 

Comment  Date:  January  29,  2002. 

14.  Wisconsin  Power  and  Light 
Company 

[Docket  No.  ER02-724-00O] 

Take  notice  that  on  January  10,  2002, 
Wisconsin  Power  and  Light  Company 
(WPL),  tendered  for  filing  a  Service 
Agreement  with  WPPI  and  request  to 
terminate  Service  Agreement  No.  39 
under  FERC  Electric  Tariff.  Original 
Voliune  No.  5. 

WPL  indicates  that  copies  of  the  filing 
have  been  provided  to  WPPI,  Prairie  du 
Sac  and  the  Public  Service  Conmussion 
of  Wisconsin. 

Comment  Date:  January  31,  2002. 

15.  Great  Plains  Power  Incorporated 

[Docket  No.  ER02-725-000] 

Take  notice  that  on  January  9,  2002. 
Great  Pleiins  Power  Incorporated  (GPPI) 
tendered  for  filing  an  application  for 
authorization  to  sell  power  at  market- 
based  rates. 

Copies  of  this  filing  have  been  served 
on  the  Kansas  Corporation  Conunission 
and  the  Missouri  Public  Service 
Commission. 

Comment  Date:  January  30.  2002. 

16.  Nine  Mile  Point  Nndear  Station, 
LLC 

(Docket  No.  ER02-726-000] 

Take  notice  that  on  January  9.  2002, 
Nine  Mile  Point  Nuclear  Station,  LLC 
(Nine  Mile  LLC)  submitted  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission),  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  part  35  of  the  Commission's 


regulations,  an  Amended  and  Restated 
Operating  Agreement  for  Nine  Mile 
Point  Unit  No.  2  Nuclear  Generating 
Facility  (the  Agreement)  by  and  between 
Nine  Mile  LLC  and  Long  Island  Lighting 
Company  (d/b/a  LIP  A).  The  Agreement 
governs  the  terms  and  conditions 
pursuant  to  which  Nine  Mile  LLC  will 
operate  and  maintain  the  Nine  Mile 
Point  Unit  No.  2  (NMP-2)  nuclear 
generating  facility,  including  certain 
limited  interconnection  facilities 
appurtenant  to  NMP-2. 
Comment  Date:  January  30,  2002. 

17.  Exelon  Generation  Company,  LLC 

[Docket  No.  ER02-727-000] 

Take  notice  that  on  January  9,  2002, 
Exelon  Generation  Company,  LLC 
(Exelon  Generation),  submitted  for  filing 
a  power  sales  service  agreement 
between  Exelon  Generation  and  Lower 
Colorado  River  Authority  imder  Exelon 
Generation's  wholesale  power  sales 
tariff,  FERC  Electric  Tariff  Original 
Voliune  No.  2. 

Comment  Date:  January  30,  2002. 

18.  Ameren  Energyf  Inc.  on  behalf  of 
Union  Electric  Company 

d^a  AmerenUE  and  Ameren  Energy 
Generating  Company 

[Docket  No.  ER02-728-000] 

Take  notice  that  on  January  9,  2002, 
Ameren  Energy,  Inc.  (Ameren  Energy), 
on  behalf  of  Union  Electric  Company 
d/b/a  AmerenUE  and  Ameren  Energy 
Generating  Company  (coUectively.  the 
Ameren  Parties),  pursuant  to  section 
205  of  the  Federal  Power  Act,  16  U.S.C. 
824d,  and  the  market  rate  authority 
granted  to  the  Ameren  Parties, 
submitted  for  filing  umbrella  power 
sales  service  agreements  tmder  the 
Ameren  Parties'  market  rate 
authorizations  entered  into  with  Dynegy 
Power  Marketing.  Inc. 

Ameren  Energy  seeks  Commission 
acceptance  of  these  service  agreements  . 
effective  December  12,  2001. 

Copies  of  this  filing  were  served  on 
the  public  utilities  commissions  of 
Illinois  and  Missouri  and  the  respective 
coimter  party. 

Conmient  Date:  January  30,  2002. 

19.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER02-729-^)00] 

Take  notice  that  on  January  8,  2002. 
Consolidated  Edison  Company  of  New 
York.  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate  Schedule 
FERC  117.  an  agreement  to  provide 
interconnection  and  transmission 
service  to  Keyspan/Long  Island  Power 
Authority  (Keyspan).  The  Supplement 
provides  for  a  decrease  in  the  aimual 
fixed  rate  carrying  charges. 
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Con  Edison  has  requested  that  this 
decrease  take  effect  as  of  October  1, 
2002. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 

Keyspan. 
Comment  Date:  January  29,  2002. 

20.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER02-73O-O001 

Take  notice  that  on  January  8,  2002, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate 
Schedule,  Con  Edison  Rate  Schedule 
FERC  No.  123,  a  facilities  agreement 
with  Central  Hudson  Gas  and  Electric 
Corporation  (CH). 

Con  Edison  has  requested  that  this 
supplement  take  effect  as  of  September 
1,  2001. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served4)y  mail  upon  CH. 

Comment  Date:  January  29,  2002. 

21.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER02-731-O001 

Take  notice  that  on  January  8,  2002, 
Consolidated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate 
Schedule,  Con  Edison  Rate  Schedule 
FERC  No.  130,  a  facilities  agreement 
witii  the  New  York  Power  Authority 
(NYPA). 

Con  Edison  has  requested  that  the 
Supplement  take  effect  as  of  October  1, 
2001. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon 
NYPA. 

Comment  Date:  January  29,  2002. 

22.  Columbia  Energy  Power  Marketing 
Corporation 

[Docket  No.  ER02-733-000J 

Take  notice  that  on  January  9,  2002, 
Coliunbia  Energy  Power  Marketing 
Corporation  (EPM)  tendered  for  filing  a 
Notice  of  Cancellation  of  its  FERC  Rate 
Schedule  No.  1  (market-based  rate 
authority). 

CEPM  states  that,  as  it  is  not  regulated 
by  a  state  commission,  has  no  long-term 
customers,  and  has  no  outstanding 
market-based  rate  transactions,  it  has 
not  served  copies  of  this  filing  upon  any 
entity. 

Comment  Date:  January  30,  2002. 

23.  Boston  Edison  Company 

[Docket  No.  ER02-734-0O01 

Take  notice  that  on  January  9,  2002, 
Boston  Edison  Company  (Boston 
Edison)  tendered  for  filhag  a  Notice  of 
Cancellation  of  Rate  Schedule  FERC  No. 


197,  to  an  Interconnection  Agreement 
between  Boston  Edison  and  Cabot 
Power  Corporation  (Cabot)  relating  to 
interconnection  work  for  Cabot's  Island 
End  station. 

Boston  Edison  requests  an  effective 
date  of  October  9,  2001. 
'  Boston  Edison  states  that  it  has  served 
a  copy  of  the  filing  on  Cabot  and  the 
Massachusetts  Department  of 
Telecommunications  and  Energy. 
Comment  Date:  January  30.  2002. 

24.  Conectiv  Delmarva  Generation.  Inc. 

[Docket  No.  ER02-735-O00J 

Take  notice  that  on  January  9,  2002, 
Conectiv  Delmarva  Generation.  Inc. 
(CDG),  filed  a  revised  tolling  agreement 
between  itself  and  Conectiv  Energy 
Supply,  Inc.  (the  Revised  Tolling 
Agreement).  The  Revised  Tolling 
Agreement  is  a  service  agreement  imder 
the  CDG's  market-based  rate  tariff,  FERC 
Electric  Tariff,  First  Revised  Volume 
No.  1. 

CDG  requests  waiver  of  the 
Commission's  notice  of  filing 
requirements  to  allow  the  Revised 
Tolling  Agreement  to  become  effective 
on  January  10,  2002,  the  day  after  filing. 

Comment  Date:  January  30,  2002. 

25.  New  York  SUte  Electric  &  Gas 
Corporation 

[Docket  No.  ER02-736-000] 

Take  notice  that  on  January  9,  2002, 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filing 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.13  of  the 
Federal  Energy  Regulatory 
Commission's  (FERC  or  Commission) 
Regulations,  a  supplement  to  Rate 
Schedule  117  filed  v«th  FERC 
corresponding  to  an  Agreement  with  the 
Delaware  County  Electric  Cooperative 
(the  Cooperative).  The  proposed 
supplement  would  decrease  revenues  by 
$424.50  based  on  the  twelve  month 
period  ending  December  31,  2000. 

This  rate  filing  is  made  pursuant  to 
section  1  (c)  and  section  3  (a)  through 
(c)  of  Article  IV  of  the  June  1, 1977 
Facilities  Agreement  between  NYSEG 
and  the  Cooperative,  filed  with  FERC. 
The  annual  charges  for  routine 
operation  and  maintenance  and  general 
expenses,  as  well  as  revenue  and 
property  taxes  are  revised  based  on  data 
taken  from  NYSEG's  Annual  Report  to 
the  Federal  Energy  Regulatory 
Commission  (FERC  Form  1)  for  the 
twelve  month  ended  December  31, 
2000.  The  revised  facilities  charge  is 
levied  on  the  cost  of  the  34.5  kV  tie  line 
from  Taylor  Road  to  the  Jefferson 
Substation,  constructed  by  NYSEG  for 
the  sole  use  of  the  Cooperative. 


NYSEG  requests  an  effective  date  of 
January  1,  2002. 

Copies  of  the  filing  were  served  upon 
the  Delaware  County  Electric 
Cooperative,  Inc.  and  the  Public  Service 
Commission  of  the  State  of  New  York. 

Conmient  Date:  January  30,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  ru\es  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  btJcome  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

[FR  Doc.  02-1577  Filed  1-22-02;  8:45  ami 

BiLUNG  cooe  cnr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Amendment 
of  License  and  Soliciting  Comments, 
Motions  To  Inisrvene,  and  Protests 

January  16,  2002. 

Take  notice  \h^  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Type  of  Application:  Non-Project 
Use  of  Project  Lands. 

b.  Pro/ecf  No;  485-052. 

c.  Date  filed:  December  4,  2001. 

d.  Applicant:  Georgia  Power  Co. 

e.  Name  of  Project:  Bartletts  Ferry 
Project. 

i.  Location:  The  project  is  located  on 
Bartletts  Ferry  Reservoir,  on  the  Layfield 


esn      XT_ 
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Tributary  of  the  Chattahoochee  River, 
Harris  County,  Georgia. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Robert  L.  Boyer, 
Vice  President— #10170,  241  Ralph 
McGill  Blvd.,  Atlanta,  GA  30308-3374, 
(404) 506-7892. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
Hillary  Berlin  at  202-219-0038  or  e- 
mail  address:  hillary.berlin@ferc.fed.us. 

j.  Deadline  for  filing  comments, 
motions  to  intervene  and  protest  45 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Mr. 
Linwood  A.  Watson,  Jr.,  Acting 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  Please  include 
the  project  number  (485-^52)  on  any 
comments  or  motions  filed. 

k.  Description  of  Application:  The 
licensee  is  requesting  to  increase  the 
maximum  water  withdrawal  rate  from 
the  Barletts  Ferry  reservoir  from  the 
current  11,120,446  gallons  per  day  (per 
agreement  with  the  City  of  Opelika 
Water  Works  Board)  to  42.000,000 
gallons  per  day.  The  licensee  has 
consiilted  with  the  appropriate  resource 
agencies,  and  their  application  includes 
comments  from  the  Alabama 
Department  of  Conservation  and  Natural 
Resources  and  the  U.S.  Fish  and 
Wildlife  Service. 

1.  Locations  of  the  application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE,  Room 
2A,  Washington,  D.C.  20426,  or  by 
calling  (202)  208-1371.  This  filing  may 
also  be  viewed  on  the  Commission's 
Web  site  at  http://www.forc.gov  using 
the  "RIMS"  Unk.  select  "DNUMocket  " 
and  follow  the  instructions  (call  202- 
208-2222  for  assistance).  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  (h) 
above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission.     • 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  becoine  a 


party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MO'nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  partictUar  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presiuned  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Q)mments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
JCFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1581  Filed  1-22-02;  8:45  am] 

BILUNG  CODE  Sn7-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7131-71 

Request  for  Applications:  Declsion- 
Maklng  and  Valuation  for 
Environniental  Policy 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Requests  for 

Applications. 

SUMMARY:  The  purpose  of  this  notice  is 
to  advise  the  public  that  the 
participating  agencies,  the  U.S. 
Environmental  Protection  Agency  and 
the  National  Science  Foimdation,  are 
soliciting  individual  research  proposals 
of  up  to  3  years  duration,  that  will 
contribute  to  the  development  of 
practical  approaches  for  estimating  the 
benefits  and  costs  of  environmentaJ 
policies  and  improving  decision  making 
about  environmental  issues.  This 
dociunent  details  the  requirements  for 


applications  for  research  support  that 
will  be  considered  by  the  Federal 
research  partnership.  Grants  will  be 
awarded  following  peer  review. 

DATES:  Applications  must  "be  received 
by  EPA/NCER  no  later  than  4  p.m. 
Eastern  Time  on  May  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Contacts:  Susan  Carrillo; 
Phone:  (202)  564-4664;  e-mail: 
carrillo.susan@epa.gov,  Robert 
O'Connor;  Phone:  (703)  292-7263;  e- 
mail:  roconnoi®nsf.gov,  Cheryl  Eavey; 
Phone:  (703)  292-7269;  email 
ceavey@/is/.gov  Administrative  contact: 
Susan  Carrillo;  Phone:  (202)  564-4664; 
email:  carrillo.susan@epa.gov.  The 
complete  program  announcement  can  be 
accessed  on  the  Internet  at  http:// 
www.epa.gov/ncerqa,  imder 
"annoimcements."  The  required  forms 
for  applications  with  instructions  are 
accessible  on  the  Internet  at  http:// 
es.epa.gov/ncerqa/rfa/forms/ 
downlfhtml.  Forms  may  be  printed 
from  this  site. 

Dated:  January  15,  2002. 
John  C.  Puzak, 

Acting  Director,  National  Center  for 
Environmental  Research. 
(FR  Doc.  02-1617  Filed  1-22-02;  8:45  am) 
■LLMGCOOei 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7131-6] 

Termination  of  Pesticide  Producing 
Establislunents 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  document  announces  the 
Agency's  intention  to  terminate  a 
number  of  pesticide  producing 
establishment  registrations  45  days 
following  the  date  of  publication  of  this 
document  for  failure  to  file  annual 
pesticide  producing  reports  as  required 
by  section  7  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFTRA). 

DATES:  The  list  of  domestic  and  foreign 
pesticide  producing  establishments 
appearing  in  this  document  will  have 
their  establishment  registration 
terminated  March  11,  2002. 
FOR  FURTHER  MFORMATXHI  CONTACT: 
Domestic  pesticide  producing 
establishments  should  contact  the  EPA 
Regional  office  having  jurisdiction  for 
the  state  where  their  parent  company  is 
located.  A  listing  of  the  EPA  Regional 
Offices  is  included  in  this  document. 
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Foreign  pesticide  producing 
establishments  should  contact:  Carol  L. 
Buckingham,  U.S.  Environmental 
Protection  Agency,  Office  of 
Enforcement  and  Compliance 
Assiu'ance,  Agriculture  Division 
(2225A),  1200  Pennsylvania  Avenue, 
NW.  Washington,  DC  20460,  USA, 
telephone:  (202)  564-5008,  fax:  (202) 
564-0085;  e-mail: 
buckingham.carol@epa.gov. 

SUPPLEMENTARY  INFORMATION:  Section  7 
of  FIFRA  requires  that  all  - 

establishments  that  produce  any 
pesticide  or  active  ingredient  used  in 
producing  a  pesticide,  or  device  subject 
to  this  Act  be  registered  with  the 
Agency,  and  that  all  such 
establishments  submit  annual 
production  reports  to  the  Agency.  The 
EPA  regulations  at  40  CFR  part  167 
establish  requirements  concerning  these 
annual  reports  and  the  information  that 


must  be  in  annual  reports  (40  CFR 
167.85).  The  regulations  state  that 
establishment  jegistrations  will  be 
subject  to  termination  if  an  annual 
report  is  not  submitted  (40  CFR 
167.20(f)). 

"Notwithstanding  the  requirements 
identified  above,  no  annual  production 
reports  were  received  from  the 
establishments  identified  in  this 
document  in  1997. 1998, 1999  and/or 
2000.  The  mailings  sent  to  the  last 
reported  address  of  the  companies 
identified  in  this  document  were 
returned  unopened  to  the  Agency,  with 
indications  of  "undeliverable"  or 
"address  unknown"  as  the  reason  for 
the  return.  Subsequent  attempts  to 
locate  a  number  of  the  identified 
companies  and  establishments  were 
unsuccessful.  Additionally,  some  of  the 
companies  and/or  establishments  are 
out  of  business.  Therefore,  the  Agency 


is  terminating,  without  further  notice, 
the  registrations  of  the  identified 
establishments  pursuant  to  40  CFR 
167.20(f)  for  failure  to  submit  the  annual 
reports  in  1997.1998, 1999  and/or  2000. 

Following  termination  of  each 
domestic  pesticide  producing 
establishment's  registration,  sale  or 
distribution  in  the  United  States  of  any 
pesticide  product  in  an  establishment 
subsequent  to  the  termination  of  that 
establishment's  registration  will  be 
considered  unlawftil  and  a  violation  of 
section  12  of  FIFRA,  subject  to  possible 
civil  and/or  criminal  penalties.  This 
document  will  not  preclude  the  Agency 
from  seeking  other  appropriate  remedies 
necessary  for  compliance  with  FIFRA. 

Following  termination  of  each  foreign 
pesticide  producing  establishment's 
registration,  no  pesticide  product 
produced  in  that  establishment  may  be 
imported  into  the  United  States. 


ENVIRONMENTAL  PROTECTION  AGENCY  LIST  OF  EPA  REGIONAL  OFFICES  AND  RESPONSIBLE  CONTACTS 


EPA  regional  office 


States 


U.S.  EPA.  Region  1.  1  Congress  Street,  Suite  1100  (SEA).  Boston  MA  02203-2211.  ATTN:  Lee 

US^SJRegiSi"^  Pesticides  Team  (MS-500),  2890  Woodbridge  Avenue,  BIdg.  5,  Edison,  NJ 
08337-^79,  ATTN:  David  Salkie,  Telephone:  732-321-6750.  „^.,  ^  ,  k      da  ioin-*- 

USEPA.  Region  3,  Pesticides  Programs  (3WC32),  1650  Arch  Street,  Philadelphia,  PA  19103- 
2029.  ATTN:  Kyla  Townsend-Mclntyre,  Telephone:  215-814-2045 

U  S.  EPA,  Region  4,  AFC  Pesticides  Section  (APTMD).  61  Forsyth  Street,  SW,  Atlanta.  GA  30303- 
8960,  ATTN:  Jacquelyn  Wilkerson,  Telephone:  404-562-9011. 

U.S^PA,  Region  5,  PTES  (DT-8J),  77  W.  Jackson  Blvd.,  Chwago,  IL  60604-3507,  ATTN.  Gail 

Muffitt,  Telephone:  312-886-6008.  ^  „         »  r.  u,^    ty  yaono  pt-w 

U.S.  EPA,  Region  6.  Pesticides  Section  (6PD-P).  1445  Ross  Avenue,  Dallas.  TX  75202-2733. 

ATTN-  James  Redd.  Telephone:  214-665-7560.  ..,^.  .       r.    ., 

U.S^PA  R^onToWWPD/PEST).  901  N.  5th  Street.  Kansas  City,  KS  66101,  ATTN:  Lou  Banks. 

US^'EpTRS^S^'ErtoLment  Division  j(ENF-PT),  999  18th  Street,  Suite  300,  Denver,  CO 
80202-2466,  ATTN:  Comelia  Maes,  Telephone:  303-312-6049.  „      ^         _^   o* 

US  EPA.  Region  9,  Pesticides  Section  (CMD-4-3),  75  Hawthorne  Street,  San  Franasco,  CA 
94105.  ATTN:  Glenda  Dugan.  Telephone:  415-947-4204.  o    «»  »«»  aomi    attn- 

U.?EPA.  Region  10.  Pestickies  Unit  (ECO-084).  1200  Sixth  Avenue,  Seattle.  WA  98101.  ATTN. 
Eva  Chun.  Telephone:  206-553-1970. 


CT.  MA.  ME,  NH,  Rl,  VT 

NJ,  NY.  PR.  VI 

DE.  DC.  MD.  PA.  VA,  WV 

AL.  FL.  GA,  KY.  MS.  NC,  SC,  TN 

IL,  IN.  Ml.  MN.  OH.  Wl 

AR,  LA.  NM,  OK,  TX 

lA.  KS,  MO,  NE 

CO.  MT,  ND,  SD,  UT,  WY 

AZ.  CA.  HI.  NV.  AS.  GU 

AK.  ID.  OR.  WA 


EPA  Office  and  Responsible  Contact  for     Enforcement  and  Compliance  DC  20460  USA,  Attn.  Carol  L. 

ASVoSm  PesSproducers  Assurance,  Office  of  Compliance,  Buckmgham,  Telephone  202-564-5008, 

All  Forei^  Fesncae  rroa  Agricultiire  Division  (2225A).  1200  Fax:  202-564-0085.  e-mad: 

United  States  Environmental  plonsvlvania  Avenue,  NW,  Washington,  buckingham.carol@epa.gov.  Vz 

Protection  Agency,  Office  ot  •' 

LIST  OF  DOMESTIC  AND  FOREIGN  COMPANIES  WITH  SPECIFIC  PESTICIDE-PRODUCING  ESTABLISHMENTS  TO  BE 

TERMINATED 


Domestk:  company  name  and  mailing  address 


EPA  Region  1 :  (No  Ustings) 
EPA  Region  2: 

Seacoast  Latwratories.  OW  Georges  Road,  P.O.  Box  373.  Dayton. 

NJ  08810.  „     ..      ^,„ 

OSR  Cleaning  Specialties  Co.  Inc..  18  Bridge  Street.  Brooklyn,  NY 

11202. 
Cort>in  Chemteal  Corp..  126  25th  Street.  Brooklyn.  NY  11232  

EPA  Region  3: 


Domestic  pesttakJe  producing  estat)lishment  number,  name  and  site 

address 


001159-NJ-001.  Seacoast  Latwratories,  Inc..  Old  Georges  Road,  Day- 
ton, NJ  08810. 

004029-NY-001,  OSR  Cleaning  Specialties  Co.  Inc..  18  Bhdge  Street. 
Brooklyn,  NY  11202. 

012325-NY-001.  Coft)in  Chemteal  Corp.,  126  25th  Street,  Brooklyn. 
NY  11232. 
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List  of  Domestic  and  Foreign  Companies  With  Specific  Pesticide-Producing  Establishments  To  Be 
I  Terminated — Continued 


Domestic  company  name  and  mailing  address 


Domestic  pesticide  producing  establishment  number,  name  and  site 

,    address 


'Sunshine    Quality    Products,'  PO    Box    197,    Industrial  Park, 

Frackvilte,  PA  17931. 
McBroom  Pool  Products,  Inc.,  113  S.  Witchduck  Road,  Virginia 

Beach,  VA  23462. 
Augias  Environmental  Corporation,    13884   Park  Center  Road, 

Hemdon,VA  22071. 
Bamade  Ban  Corporation,  2275  Swallow  Hill  Road,  Bidg.  2500, 

Pittsburgh,  PA  15220.   i 
EPA  Regkm  4:  j 

Steve's  Pool  Servree,  11415  Road,  Largo,  FL  33773  

Imperial  Custom  Packaging  Inc..  PO  Box  1141,  Fort  Lauderdale, 

FL  33302. 
Viswn  Technologies  Inc.,  PO  Box  750665,  Memphis,  TN  38175  .... 

Outback  Pools,  4729  Alabama  Highway,  Rome,  GA  30165  

Harry's  Place,  14551  NE  145th  Avenue.  Silver  Springs,  FL  34488 

Chempro  lntematk>nal,  6995  NW  82nd  Avenue,  Suite  37,  Miami, 
FL  33166. 
EPA  Region  5: 

Archem  Corporatkm,  11th  Street,  PO  Box  767,  Portsmouth,  OH 

45662. 
Unfctean,  Inc.,  P.O.  Box  166,  North  Olmsted,  OH  44070  

Countrymarit  Cooperative,  Inc.,  4365  Columbus  Pike,  Delaware, 
OH  43015.  I 

Aiax  Adhesives  Industries,  1314  W.  21st  Street,  Chk»go,  IL  60608 

Central  Indiana  Farm  Bureau  Coop,  Inc.,  1530  W.  Epier  Avenue, 

lndiar]^polis,  IN  46217. 
R.  Cartson  Company,  Inc.,  421  Demers  Avenue,  E  Grand  Forks, 

MN  56721. 
A-G  Coopertive  Creamery,  502  W.  Main  Street,  Arcadia,  Wl 

54612. 
Schultz  Agri-ServKe,  Inc.,  Hwy.  89  South,  PO  Box  56,  Lake  Mills, 

Wl  53551. 
LaFleur  Pool  Servwe,  Inc.,  555  S.  River  Street,  Batavia,  IL  60510 

School  Grain  Inc.,  5085  Sl  500  West,  Jamestown,  IN  46147 


Omega  Laboratories,  Inc.,  2121  Brookshire  Road,  Fairlawn,  OH 

44313. 
Bk>-Medica  Concepts,  4503  WiHiamsburg  Road  NW,  Cincinnati, 

OH  45215. 
Maynard  Mickelson  Co.,  1005^/^  Lacrosse  Street.  Lacrosse,  Wl 

54601. 
H&S  Chemnal  Co.,  Inc.,  PO  Box  17186,  Cincinnati,  OH  45217  

Farmers  Cooperative  Elevator  Co.,  30  Spring  Street,  PO  Box  247, 

Kent  City,  Ml  49330. 
Wayzata  Bay  Products,  Inc.,  PO  Box  217,  St.  Bonifacius,  MN 

.55375. 

BCW,  Inc.,  PO  Box  174,  Pendleton,  IN  46064 

Sacon  Laboratories  Intematkxial,  Inc.,  459  Busse  Road,  Elk  Grove 

ViHage,  IL  60007. 
Associated  Chemtoal  &  Equipment,  22401  Industrial  Blvd.,  Rogers, 

MN  55374. 
Whittock  Group.  PO  Box  4141,  Des  Plaines,  IL  60016 

Nu  Look  Enterprises,  2900  17th  Avenue  South,  Minneapolis,  MN 

55407. 
Sohjtkm  Company  LLC,  529  Crescent  Avenue,  South  Bend,  IN 

46607. 
Packaging  Technotogies  Group,  Inc.,  4230  Lee  Avenue,  Gumee, 

IL  60031. 
Chem-I,  Inc.,  6215  Cedar  Avenue.  Cleveland.  OH  44103  


041260-PA-001,  SOP  Transition  Corporatton,  PO  Box  197,  Frackvilte 
Industrial  Parte,  Frackvilte,  PA  17931. 

050778-VA-001,  McBroom  Pool  Products,  Inc.,  113  S.  Witchduck 
Road,  Virginia  Beach,  VA  23462. 

066376-VA-001,  Augias  Environmental  Corporation,  13884  Pari(  Cen- 
ter Road,  Hemdon,  VA  22071 . 

06831 6-PA-001,  Barnacle  Ban  Corporation,  2275  Swaltew  Hill  Road, 
BIdg.  2500,  Pittsburgh,  PA  15220. 

057179-FL-001,  Steve's  Pool  Servtae,  11415  Starieey  Staricey  Road, 
Largo.  FL  33773. 

070504-FL-001 ,  Imperial  Custom  Packaging  Inc.,  716  NW  7th  Ave- 
nue, Fort  Lauderdale,  FL  33311. 

070798-TN-001,  Viskin  Technologtes  Inc.,  4050  Getwell  Road,  Mem- 
phis. TN  38118. 

071813-GA-001,  Outback  Pools,  4729  Alabama  Highway,  Rome,  GA 
30165. 

072110-FL-001,  Harry's  Place,  14551  NE  145th  Avenue,  Silver 
Springs,  FL  34488. 

073555-FL-001 ,  Chempro  Intemattonal,  6995  NW  82nd  Avenue,  Suite 
37,  Miami,  FL  33166. 

007122-OH-001,  Archem  Corporation,  U.S.  Rt.  23  N.  Portsmouth,  OH 

45662. 
007392-OH-001,  UnkHean,  Inc.,  5200  Mills  Industrial  Partcway,  North 

Rklgevilte,  OH  44039. 
033272-OH-001,  Land  O'  Lakes,  602  Findlay  Road,  Fostoria,  OH 

44830. 
033272-OH-011,  Countrymarit  Cooperative,  Inc,  601  Goodrich  Road, 

Beltevue,  OH  44811. 
045488-IL-001,  Ajax  Adhesives  Industries,  1314  W.  21st  Street,  Chi- 
cago, IL  60608. 
053672-IN-005,  Cumberland  Central  Indiana  Fami  Bureau,  229  S. 

Muessing,  Indianapolis,  IN  46229. 
055460-MN-001,    R.   Carlson   Co.,    Inc.,   317   W.    Robert   Street, 

Crookston,  MN  56716. 
057863-WI-004,  A-G  Co-Op,  Winnebago  Rd.  Galesvilte,  Wl  54630. 

062157-WI-O01,  Schultz  Agri-Servne,  Inc.,  1324  S.  Main  Street,  Lake 
Mills,  Wl  53551. 

062652-IL-001,  LaFteur  Pool  Sennce,  Inc.,  555  S.  River  Street,  Bata- 
via. IL  60510. 

063444-IN-001,  School  Grain,  Inc.,  Route  1  500  S.  &  500  W.,  James- 
town, IN  46147. 

064152-OH-001,  Omega  Laboratories,  Inc.,  200  Industrial  Partway, 
Chargin  Falls,  OH  44022. 

064233-OH-001,  Bw-Medna  Concepts,  8645-6  Cincinnati-Columbus 
Road,  Cincinnati,  OH  45069. 

064360-WI-O01,  Maynard  Mnkelson  Co.,  1005'/^  Lacrosse  Street,  La- 
crosse, Wl  54601. 

065169-OH-001,  H&S  Chemtoal  Co.,  Inc.,  300  MunBy  Road,  Cin- 
cinnati, OH  45217. 

065408-MMX)1,  Farmers  Cooperative  Etevator  Co.,  30  Spring  Street, 

_  Kent,  Mk:higan  49330. 

066148-MN-001,  Wayzata  Bay  Products,  Inc.,  4358  S.  County  Road 
92.  St.  Bonifacius,  MN  55375. 

066154-iN-001,  BCW,  Inc.,  6368  So  SR  67  Pendteton,  IN  46064. 

066389-iL-001,  Sacon  Laboratories  Intehatkxiai,  inc.,  459  Busse 
Road,  Elk  Grove  Village,  IL  60007. 

066698-MN-001,  Associated  Chemk:al  &  Equipment,  22401  Industrial 
Blvd.,  Rogers,  MN  55374. 

06824d-iL-001,  Whittock  Group,  915  Pingree  Road,  Crystal  Lake,  IL 
60014. 

068806-MN-001,  Nu  Look  Enterprises,  6980  Oxford  Street,  Min- 
neapolis, MN  55426. 

Solutton  Company  LLC.  529  Crescent  Avenue,  South  Bend,  IN  46607. 

Packaging  Technotogies  Group,  Irtc.,  4230  Lee  Avenue,  Gumee,  IL 

60031. 
Chem-I,  Irw.,  6215  Cedar  Avenue,  Cleveland,  OH  44103. 
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List  of  Domestic  and  Foreign  Companies  With  Specific  Pesticide-Producing  Establishments  To  Be 

Terminated— Continued 


Domestk:  company  name  and  mailing  address 


Alexis  Chemical  Co.,  310  25th  Avenue,  Bellwood,  IL  60104 


Warren  Industries,  Inc.,  3100  Mt.  Pleasant  Street.  Racine,  Wl 
53404. 
EPA  Region  6:  (No  Listings) 
EPA  Region  7: 

Universal  Technology  Inc.  PO  Box  6,  Cart  Junctton,  MO  64834  

Crookston  Grain  &  Fertilizer,  Box  248,  Crookston,  NE  69212  

Johnson's  Val-U-Line,  Inc.,  PO  Box  275.  Auxvasse,  MO  65231 


Domestic  pesticide  producing  estat>ilshment  number,  name  and  site 

address 


Vanguard  Chemical  Corp.,  1110  Washington  Avenue,  St.  Louis. 

MO  63101. 
Spray  Technology  Intemational  Ltd.,  1851  110th  Street,  Bode,  lA 

50519. 
Bamard  Grain  Co.,  PO  Box  88,  Bamard,  KS  67418 

EPA  Region  8: 

HBH  Enterprises/Lamar  Aquarium,  820  W.  Center  Street,  Provo, 
UT  84601. 
EPA  Region  9: 
■  ABA-TRON  Industries,  Inc.,   PO  Box  6341,  Beverty  Hills,  CA 
91203. 
Focus  21  Intemational,  2755  Dos  Aarons  Way,  Vista,  CA  92083 

H.B.  Gordon  Manufacturing  Company,  400  N.  Nash  Street,  El 

Segundo,  CA  90245. 
Aquasave  Pool  &  Water  Technotogy,  825  S.  7th  Street.  Phoenix, 

AZ  85036. 
Fleaxperts,  Inc.,  8993  Complex  Drive,  San  Diego,  CA  92123 

Copperiok  Systems,  4181  Lincoln  Avenue,  Culver  City,  CA  90230 

Sakura,  2001  Intemational  Corp.,  1622  Hallgreen  Drive,  Walnut, 

CA  91789. 
Inland  Products,  Inc.,  2304  W.  Fillmore.  Phoenix,  AZ  85036  

WiW  Products  Group,  2485  E.  Vemon  Avenue,  Venwn,  CA  90058 

Wiz  Out,  Inc.,  1255  Activity  Drive  'A',  Vista,  CA  92083  


EPA  Regton  10: 

DRC  Company,  408  Metcalf  Street,  Sedro  Wodtey,  WA  98284 

Power  One  Industrial  Supplies,  Box  804,  Baker  City,  OR  97914 

M.S.  Magnetic  Technology,  621  5th  Street,  SW,  Puyallup,  WA 

98371. 
CSI,  P.O.  Box  3631,  Seattte,  WA  98124 


071163-IL-001,  Alexis  Chemtoal  Co.,  310  25th  Avenue,  Bellwood.  IL 

60104. 
073434-WI-002.   Warren    Industries.    Inc.,    2825   Four   Mite   Road, 

Racine,  Wl  53404. 


052585-MO-001 ,  Universal  Technology  Inc.,  813  Joplin  Street,  Cart 
Junction,  MO  64834. 

056037-NB-001,  Crookston  Grain  &  Fertilizer,  1st  &  Main,  Crookston, 
NE  69212. 

063437-MO-001.  Johnson's  Val-U-Line.  Inc.,  Hwy  54  North,. 
Auxvasse.  MO  65231 . 

065226-MO-001 ,  Vanguard  Chemical  Corp.,  1110  Washington  Ave- 
nue, St.  Louis,  MO  63101. 

06962&-IA-001 ,  Spray  Technology,  1851  110th  Street,  Bode,  lA 
50519. 

070008-KS-002,  Jewell  Agri  Servk»,  620  North  Sheridan,  Jewell.  KS 
66949-0576. 

065643-UT-001.  Lamar  Aquarium  Products,  820  W.  Center  Street, 
Provo,  UT  84601. 

045265-CA-001 ,  ABA-TRON  Industries.  Inc.,  651  W.  California  Ave- 
nue, Suite  2,  Glendale,  CA  91203. 

064048-CA-001,  Focus  21  Intemattonal,  2755  Dos  Aarons  Way,  Vista, 
CA  92083. 

064055-CA-^1 ,  H.B.  Gordon  Manufacturing  Company,  400  N.  Nash 
Street,  El  Segundo,  CA  90245. 

065955-AZ-001 ,  Aquasave  Pool  &  Water  Technology,  825  S.  7th 
Street,  Phoenix,  AZ  85036. 

066144-CA-O01,  Fleaxperts.  Inc.,  8993  Complex  Drive,  San  Diego, 
CA  92123. 

067850-CA-^1,  Copperiok  Systems,  11900  JeHerson  Boulevard,  Cul- 
ver City,  CA  90230. 

068270-CA-001,  Sakura,  2001  lntematk>nal  Corp.,  1622  Hallgreen 
Drive.  Walnut.  CA  91789. 

069271 -AZ-001,  Inland  Products,  Inc.,  2304  W.  Fillmore,  Phoenix,  AZ 
85036 

070257^A-001,  Wild  Products  Group,  2485  E.  Vemon  Avenue. 
Vemon.  CA  90058. 

070822-CA-001,  Wiz  Out,  Inc.,  1255  Activity  Drive  A',  Vista.  CA 

92083. 

040685-WA-002.  Kemrite  Inc..  408  Metcalf  Street,  Sedro  Wodley.  WA 

98284. 
06771 8-OR-001,   Power  One  Industrial  Suppltes,  2700  Broadway, 

Baker  City,  OR  97914. 
068045-WA-001,  M.S.  Magnetic  Technology,  621   5th  Street,  SW, 

Puyallup,  WA  98371. 
07033Q-WA-001,  CSI,  5109  238th  Place  SW,  Mountlake  Terrace,  WA 

98043. 


Foreign  company  name  and  mailing  address 


Nippon  Kayaku  c/o  Ntohimen  (Che  Dept),  1185-6th  Avenue,  New  Yortt, 
NY  10036. 


Chemol  RT  c/o  Agrichemteal  Servtees  Inc.,  c/o  Agrichemical  Servtaes, 

Inc.,  PO  Box  808,  Isle  of  Palms,  SC  29451 
Sandoz  Agro.  Mktg  &  Logisttos,  Basle  CH  4002,  Basle,  Switzeriand 


Foreign  pesticide  producing  establishment  number,  name  and  site  ad- 
dress 


033649-OP-001,  Nippon  Kayaku,  New  Kaijo  BL.  1-2-1  Mam  Chiy, 

Tokyo,  Japan. 
033649-JP-002,  Kashima  Plant,  Nippon  Kayaku  Co.,  ltd..  6,  Snayama. 

Kasaki-cho,  Kashima,  Ibaragl-Ken,  Japan. 
033649-nJP-003,  Oojl  Plant,  Nippon  Kayaku  Co.,  Ltd.,  31-12,  Shimo  3- 

Chome,  Kita-ku,  Tokyo,  Japan. 
033675-HG-001,  Chemol  RT,  PMV  Sajobabony,  3792  Sajobabony, 

Hungary. 
03481 8-SW-001,  Sandoz  Ltd.,  Agro  Division,  Uchtstrasse  35,  Basel 

CH-4002,  Switzeriand. 
03481 8-SW-002,  Sandoz  Ltd.,  Agro  DIviston,   Rothausstrasse  61, 

Muttenz  CH-4132,  Switzeriand. 
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Foreign  company  name  and  mailing  address 


Foreign  pesticide  producing  establishment  number,  name  and  site  ad- 
dress 


Hndustrias  Agricolas  SA.  DE  C.V.,  PO  Box  507,  Calexico,  CA  92232- 
0507. 

Calabfian  Chemicals,  c/o  Laura  Gimpelson,  15600  J.F.  Kennedy  Boule- 
vard, Suite  570,  Houston,  TX  77032. 


Delmar  Chenticals  Inc.,  PO  Box  200,  Lasalle.  Quebec,  Canada  HSR 

3V3. 
Sun  Ko  Chemical  Co.  Ltd.,  No.  12,  Lane  42  Jen-Hua  Road,  Ta-Li 

Hisang  Taichng,  Taiwan. 


Commercial  Manu  S.A.,  Casilla  715,  Lima  100,  Peru  

Mansion  Enterprises  California,  Inc.,  525  De  La  Fuente,  Monterey 

Park,  CA  91754. 
Nichimen  America  Inc.  Attn:  L.  Ossi,  1185  Avenue  of- the  Americas, 

New  Yori(,  NY  10036. 
Harvex  Agromart   Inc,   PO  Box  220,   Kemptville,   Ontario  Canada 

K0G1J0. 
Kingshome,  Ltd.,  10-5,  750,  Tun  Hwa  S.  Road,  (Worid  BIdg),  Taipei, 

Taiwan. 
Agroquimicos  Eq.  c/o  Bruce  Knobloclc,  11741  E.  Tanque,  Tuscon,  AZ 

85749. 
Nature  Pool  (Canada),  Inc.,  2155  Dunwin  Drive.  Ste  #6,  Mississauga, 

Canada  L5L4M1. 
AHseasons  Environmental  Control  Inc.,  10  Alden  Road,  Unit  6,  Marie- 
ham,  Ontario  Canada  L3R  2SI. 
Caribbean  Chemicals  Industries  Ltd.,  Camiichael  House,  St.  George, 

Barbados. 
Noranda  Sales  Corporation  Ltd.,  12640  West  Cedar  Drive,  Laliewood, 

CO  80228. 


Wedeco  Environmental,  Inc.,  4958  Hammermill  Road,  Tucker,  GA 

30084-6077. 
Norchem  Ind  (Canada)  Inc.  Diversey  Corp.,  12025  Tech  Center  Drive, 

Livonia,  Ml  48150. 
Raab  Ingenieria  Ltda,  c/o  Roger  Tenney,  4900  W  Howe  Road,  Dewitt, 

Ml  48820. 
Sotterra  Minerals  Inc.  c/o  Sotterra  Minerals  inc.  (attn:  Ray  Lee),  PO 

Box  650,  CrossfiekJ,  Alberta,  TOM  OSO  Canada. 

Tramsa,  Av.  Arenales  No.  1868,  Av.  Lima  14,  Peru  

Agrivalu  Technotogies  Corporatkm,  76&  Waterford  Avenue,  Winnipeg, 

Memitoba  Canada. 


Laboiatorios  Agroenzymas  S.A.  DE  C.V.,  Hormona  No.  9  Altos,  Col. 

San  Andres,  Ato  Naucalpan,  Mexk». 
G.I.  &  J.P.  Jefferys— "Jantra  Moon",  c/o  Tom  Morgan,  19718  Auburn 

park.  Spring,  TX  77379. 
WNmarg  Enterprise  Ltd.,  80  Nashdene  Road,  Unit  21.  Scarborough, 
'  Ontario  M1 V  5G4  Canada. 
Tata  Oil  MiNs  Co.,  Ltd  c/o  Agridyne  Technotogies.  2401  S.  FoothUI 

Drive,  SaN  Lake  City,  UT  84109. 
Hankin  Adas  Ozorw  Systems  Ltd.  c/o  Hankin  Atlas  Industries  Ltd.,  639 

5th  Avenue.  SW.  Suite  210,  Calgary,  Alberta  T2P  0M9,  Canada. 
Litehouse  Ind.  Ltd.,  c/o  Jones  Chemeals  inc.,  80  Munson  Street, 

Leroy,  NY  14482. 
Ozone  by  NKhoias  Inc.  c/o  Sam-Son  Dist,  203  Eggert  Road.  PO  Box 

248,  Buflak}.  NY  14225-0248. 


036331-MX-001,    Industrias   Agricolas,    S.A.    DE.    C.V.,    KM.    14.5 

Canreteraa  San  Louis,  Mexnali,  B.C.  C.P.  Mexk^o. 
039295-BG-001,  Chem  Combine,  C  Srednogorie,  Street  not  shown, 

Srednogorie,  Bulgaria. 
039295-MEX-001,  Proveedora  Quimna  IND,  Av  Industrias  4318,  Chi- 
huahua 31430,  Mexkx). 
039295-PE-O01,  Sulfato  De  Cobre,  Av.  Tacna  543,  Lima,  Peru. 
039295-UR-001,  Spjuzchimexport,  121200  Agro  Chim  Dept,  Moscow, 

Russia. 
039295-YG-001,  Zupa,  Not  shown,  Krusevac,  Yugoslavia. 
043406-CN-001,  Delmar  Chemk^ls,  Inc.,  9321  Airtie  Street,  Lasalle, 

Quebec,  Canada  H8R  2B2. 
043842-TW-001,  Sun  Ko  Chemk»l  Co.  Ltd.,  No.53,  Chung-Ming 

Road,  Tak^ung  403,  R.O.C.,  Taiwan. 
043842-WG-001,   Riedel-Haen  Ag,  Wunstorfer  Strass  40  Seelze, 

Seeize  1,  Germany. 
046821-PE-001,  Commerical  Manu  S.A.,  Casilla  715.  Lima  100,  Pern. 
049573-TW-001.  New  Manston  Industrial  Co.,  93-13,  Ta  Pien  Tou, 

Hou  Chuo  Will,  San  Chih  Tsiang,  Taiwan. 
050269-KR-001,  Seo  Han  Chemk»l,  363-3,  Mae  Tan  Dong,  Kyung  Gi 

Do,  Su  Weon  City,  Korea. 
052047-CN-001 ,  Harvex  Agromart  Inc.,  Hwy.  43  East,  Kemptville,  On- 
tario Canada  K0G1JO. 
052773-TW-001,  7-4F  No.  128  Tung  Hwa  S  Road,  Sec  2,  Taspon 

Tawan  ROC,  Taiwan. 
054675-MX-001,  Agroquimtoas  y  Equipos  SA  DE  CV,  Av.  Jose 

Escandon  Y  Helguera  Cruz  N  S,  H.  Matamoros,  Tam.  Mexkx). 
056954-CN-001,  Owl  Associates  Ltd.,  2155  Dunwin  Drive,  Ste  #6, 

Mississauga,  Canada  L5L4M1 . 
061382-CN-001,  Allseasons  Environmental  Control  Inc.,  11  Dominto 

Street,  UnH  6,  Bishop  Falls,  Newfoundland,  Canada. 
062546-WN-001,  Carit)bean  Chemnals  Industries  Ltd.,  Carmtohael 

House,  St.  George,  Bart)ados. 
062589-CN-001,  Canadian  Electrolytk:  Zinc  Limited,  860  Cadieux 

Boulevard.  ValleyfieM,  Canada. 
062589-CAN-002,  Home  Smelter,  101  Avenue  Portelance,  Rouyn- 

Normanda,  Canada. 
062589-CAti-003,  Gaspe  Mines  Divisk>n,  Murdochville,  Murdochville, 

Canada. 
062589-CAN-004,  BrunswKk  Mining  &  Smelting  Corp  Ltd.  Belledune, 

Belledune,  Canada. 
063804-WG-001,  Wedeco  GMBH,  Daimlerstrasse  5,  D-4900  Herford, 

Germany. 
063957-CN-001,  Norchem  Ind.  (Canada)  Inc.,  Attn:  H  P  Kats,  950 

Mnhelin,  Vimont,  Laval,  Quebec  H7L  927  Canada. 
064037-CH-001,  Raab  Ingenieria  Ltda,  Vtouna  Mackenna  N  3551, 

Santiago,  Chile. 
064788-CN-001,  Soltena  Minerals  Inc,  702  McCool  Street,  CrossfieM, 

Alberta,  TOM  OSO  Canada. 
06601 2-PE-001,  Tramsa,  Av.  Arenales  No.  1868,  Av.  Lima  14,  Pem. 
066291-CN-001,  Agrivalu  Technotogies  Corp,  766  Waterford  Avenue, 

Winnipeg,  Manitobia,  Canada. 
066291 -CN-002,  Indent  Technotogies  Corp.,  435  Elltoe  Avenue,  Win- 
nipeg, Manitoba,  Canada. 
066291 -CN-003,  Technotogies  Brokerage  Inc.,  745  Logan  Avenue, 

Winnipeg,  Manitoba,  Canada. 
067194-MX-001,  Laboratories  Agroenzymas  S.A.  DE  C.V.,  Eje  North 

N.  3  sSgunda  Seccton,  Ciudad  1,  Naucalpan,  Mexkx). 
0672go-ALMX>1,    Moonbell,     1     Beveridge    Road,    4164    Q'land, 

Thomlands,  Australia. 
067306-014-001,  Wilmarg  Enterprise  Ltd.  80  Nashdene  Rowl,  Unit  21, 

Scatbofough,  Ontario  M1V  5G4  Canada. 
067610-IY-001,  The  Tata  Oil  Mills  Co.,  Ltd.,  Tatapuram,  PO  Cochin, 

682014  Kapala,  India. 
067792-CN-001,  Hankin  Atlas  Ozone  Systems  Ltd.,  690  Progress  Av- 
enue, Unit  12,  Scarborough,  Ontario  M1H  3A6  Canada. 
068433-CAN-001,  Litehouse  Ind.  Ud.,  2560  Mattheson  Boulevard,  E- 

Unit  117,  Mississauga  Canada. 
069041-CAN-001,   Ozone   by   Ntohoias   Inc.,   276  Wikicat   Road, 

Downsview,  Ontario  M3J  2N5  Canada. 


V..J. 
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Foreign  company  name  and  mailing  address 


Standard  Finis  Oil  Co.,  c/o  Sharmyn  Weljee,  1904  N  1-35,  Gainsville, 
TX  76240. 


Foreign  pesticide  producing  establishmeni  number,  name  and  site  ad- 


069462-PAK-001,  Standard  Finis  Oil  Co..  D/33  Site  Avenue  D,  Kara- 
chi, Pakistan. 


Authority:  7  U.S.C.  136. 
Dated:  January  11.  2002. 
Richard  Colbert, 

Director,  Agriculture  Division,  Office  of 
Compliance,  Office  of  Enforcement  and 
Compliance  Assurance. 
[FR  Doc.  02-1616  Filed  1-22-02;  8:45  ami 
BHJJNG  CODE  6S60-SO-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-71 31-81 

Flexible  State  Enforcement  Responees 
to  Small  Community  Violations,  EPA 
Policy  and  Guidance 

agency:  Environmental  Protection 

Agency. 

action:  Policy  statement  and  request  for 

public  coimnent  on  possible  revisions. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  evaluating  the 
effectiveness  of  its  1995  Policy  on 
Flexible  State  Enforcement  Responses  to 
Small  Community  Violations  (the  Small 
Commimities  Policy)  and  seeks  public 
comment  on  possible  revisions  to  make 
the  policy  more  useful  and  to  promote 
more  widespread  implementation  of  the 
policy  among  states.  Possible  revisions 
include  an  upward  adjustment  of  the 
population  limit  for  eligible 
communities,  allowing  application  to 
"fence  line"  projects,  and  provision  of 
additional  incentives  for  participation. 
This  notice  also  discusses  other 
potential  minor  changes.  EPA  will  also 
consider  additional  changes  that  may  be 
suggested  by  commenters.  EPA 
developed  the  Small  Communities 
Policy  to  enhance  protection  of  public 
health  and  the  environment  by 
encouraging  states  to  help  small 
communities:  Identify  their 
environmental  problems;  develop  a 
priority-based  schedule  for  returning  to 
full,  comprehensive  environmental 
compliance;  and  build  the  technical, 
administrative,  and  financial  capacity 
they  need  to  achieve  and  sustain 
environmental  compliance.  The  Small 
Communities  Policy  can  be  downloaded 
from  the  Internet  at  http://es.epa.gov/ 
oeca/scpolicy.htnd. 
DATES:  EPA  requests  that  interested 
parties  comment  on  this  notice  in 
writing. 


Comments  must  be  received  by  April 
23^  2002. 

ADDRESSES:  Send  written  comments  to: 
the  Docket  Clerk,  Enforcement  and 
Compliance  Docket  and  Information 
Center  (2201A),  Docket  Number  EC-P- 
2001-003,  U.S.  Environmental 
Protection  Agency,  Ariel  Rios  Building, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460  (in  triplicate,  if 
possible).  Please  use  a  font  size  no 
smaller  than  12.  Comments  may  also  be 
sent  electronically  to 
docket.oeca@epa.gov  or  faxed  to  (202) 
501-1011.  Attach  electronic  comments 
as  an  ASCii  (text)  file,  and  avoid  the  use 
of  special  characters  and  any  form  of 
encryption.  Be  sure  to  include  the 
docket  nxunber  EC-P-2001-O03  on  your 
document.  In  person,  deliver  comments 
to  Enforcement  and  Compliance  Docket 
and  Information  Center,  U.S. 
Environmental  Protection  Agency,  Ariel 
Rios  Building,  Room  4033, 1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  Persons 
interested  in  reviewing  this  docket  may 
do  so  by  calling  (202)  564-2614  or  (202) 
564-2119.  Hours  of  operation  are  8  a.m. 
through  4  p.m.,  e.s.t.,  Monday  through 
Friday,  except  legal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  Harmon,  telephone  (202)  564- 
7049;  e-mail  harmon.kenneth@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Explanation  of  Notice 

A.  Executive  Sununary 

During  1994,  EPA  began  informal 
discussions  with  the  states  of  Oregon 
and  Idaho,  (later  joined  by  the  state  of 
Nebraska)  that  centered  on  those  states' 
planned  use  of  enforcement  discretion 
with  respect  to  small  community 
violators.  EPA's  enforcement  guidelines 
generally  mandate  initiation  of  an 
enforcement  action  and  assessment  of  a 
standard  penalty  amount  (which  can  be 
adjusted  downward  on  the  basis  of  the 
violator's  inability  to  pay)  if  a  local 
government  entity  is  discovered  to  have 
violated  environmental  regulations.  As 
these  states  noted,  small  communities 
may  have  more  difficulty  compl3ang 
wiUi  enviromnental  regulations  than 
larger  communities  do.  Small 
communities  that  lack  persoimel  trained 
in  environmental  management  may  be 
unaware  of  environmental 


requirements.  Once  informed  of  an 
environmental  violation,  a  small 
community  may  not  know  how  to 
correct  the  problem.  Because  small 
communities  have  a  smaller  tax  base 
and  a  smaller  pool  of  ratepayers,  their 
residents  often  must  pay  hi^er  per 
household  costs  for  enviroiunental 
compliance.  Oregon,  Idaho,  and 
Nebraska  sought  assurances  EPA  would 
defer  to  a  state's  exercise  of  enforcement 
discretion  to  reduce  or  waive  the 
standard  penalty  where  a  state 
determines  that  a  small  commimity 
violator  is  working  in  diligent  good  faith 
to  correct  its  violations. 

In  1995,  EPA  responded  by  issuing 
the  Policy  on  Flexible  State  Enforcement 
Responses  to  Small  Community 
Violations  ("the  Small  Communities 
Policy").  The  Small  Communities  Policy 
established  the  parameters  within 
which  EPA  encourages  states '  to 
provide  incentives  for  small 
communities  to  seek  state  assistance  in 
identifying  their  environmental 
problems,  developing  a  priority-based 
schedule  for  retiirning  to  full 
comprehensive  environmental 
compliance,  and  building  technical, 
administrative,  and  financial  capacity  to 
achieve  and  maintain  compliance. 

The  major  findings  of  EPA's 
preliminary  evaluation  of  the  Small 
Conunimities  Policy  and  its 
implementation  are  as  follows: 

•  During  the  past  six  years,  few  states 
have  elected  to  establish  programs  to 
provide  comprehensive  environmental 
compliance  assistance  to  small 
communities.  At  present,  only  the  states 
of  Oregon  and  Nebraska  maintain  active 
programs  of  this  type.  In  these  states, 
the  Small  Communities  Policy  has 
proved  effective  for  reassuring 
communities  that  compliance 
evaluations  performed  by  the  state  do 
not  always  subject  the  community  to  an 
enforcement  action  and  a  requirement 
that  they  pay  penalties. 

•  The  Oregon  and  Nebraska  programs 
have  provided  compliance  assistance  to 
more  than  250  small  communities. 

•  Many  states  have  not  established 
programs  to  provide  comprehensive 
compliance  assistance  to  small 


» The  term  "state"  includes  territories  of  the 
United  States  and  Indian  reservations  where  EPA 
hss  approved  the  Tribe  for  treatment  as  a  State. 
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commimities  because  they  believe  the 
Small  Communities  Policy's  population 
cap  of  2,500  is  too  low.  These  states  say 
their  communities  with  2,500  or  fewer 
residents  offer  only  limited  and 
rudimentary  public  services,  lack  the 
administrative  capacity  to  implement  a 
comprehensive  compliance  effort,  and 
their  compliance  needs  can  be 
adequately  met  by  informal  compliance 
assistance  focused  on  the  requirements 
of  individual  resulatory  programs. 

•  Many  smalTcommunities  see  no 
benefit  to  be  gained  by  participating  in 
a  state's  comprehensive  compliance 
assistance  program,  as  reduction  or 
waiver  of  the  noncompliance  penalty  is 
little  incentive  to  a  community  that, 
because  of  its  limited  financial 
resources,  would  not  pay  a  significant 
penalty  in  a  traditional  enforcement 
action. 

In  response  to  these  findings  and 
others,  EPA  is  considering  a  niunber  of 
revisions  to  the  SmaU  Communities 
Policy.  One  possible  revision  would  be 
to  raise  the  population  cap,  allowing 
states  to  direct  comprehensive 
compliance  assistance  toward  larger 
(but  still  small)  communities  that  do 
offer  a  variety  of  public  services  and  do 
have  the  capacity  to  imdertake  and 
implement  a  plan  for  sustained 
compliance.  The  Small  Commimities 
Policy  could  also  be  revised  to  permit  a 
comprehensive  approach  to 
environmental  compliance  within  the 
"fence  line"  of  one  of  a  community's 
operations,  rather  than  requiring 
comprehensive  evaluation  of  all  of  a 
community's  operations.  EPA  has  also 
worked  to  reduce  the  resource  burdens 
associated  with  establishing  and 
participating  in  comprehensive 
environmental  compliance  assistance 
programs  and  is  considering  a  number 
of  incentives  it  can  offer  to  both  states 
and  small  communities.  Iliese  options 
and  others  are  discussed  later  in  this 
Notice. 

B.  Overview  of  the  SmaU  Communities 
Policy 

EPA's  1995  Small  Communities 
Policy  gives  states  considerable  fi«edom 
to  tailor  small  community 
environmental  compliance  assistance 
practices  or  programs  that  meet  specific 
local  needs.  In  general,  application  of 
the^mall  Conmiunities  Policy  is 
restricted  to  communities  wiUi  a 
population  no  larger  than  2,500  that  are 
working  in  diligent  good  faith  to  achieve 
and  sustain  comprehensive 
environmental  compliance.  The  Small 
Communities  Policy  requires  that  states 
offiering  comprehensive  environmental 
compliance  assistance  have  adequate 
processes  for 


•  Responding  quickly  to  requests  for 
compliance  assistance; 

•  Selecting  communities  to 
participate  in  the  state's  compliance 
assistance  program; 

•  Assessing  a  community's  good  faith 
and  compliance  status; 

•  Establishing  priorities  for 
addressing  violations;  and 

•  Ensuring  prompt  correction  of 
violations. 

Where  a  state  implements  the  Small 
Commimities  Policy,  EPA  reserves  aU  of 
its  enforcement  authorities,  but  will 
generally  defer  to  a  state's  exercise  of  its 
enforcement  discretion  in  accordance 
with  the  terms  of  the  Small 
Communities  Policy.  EPA,  however, 
reserves  its  enforcement  discretion  with 
respect  to  any  violation  or  circumstance 
that  may  present  an  imminent  and 
substantial  endangennent  to,  has  caused 
or  is  causing  actual  serious  harm  to,  or 
presents  a  serious  threat  to,  public 
health  or  the  environment. 

The  Small  Communities  Policy  does 
not  apply  if,  in  EPA's  judgment,  a  state's 
program  to  offer  comprehensive 
environmental  compliance  assistance  to 
small  communities  fails  to  satisfy  the 
conditions  of  the  SmaU  Communities 
Policy.  The  Small  Communities  Policy 
does  not  apply  if,  in  EPA's  judgment,  a 
state's  application  of  its  small 
community  environmental  compliance 
assistance  program  fails  in  a  specific 
case  adequately  to  protect  human  health 
and  the  environment  because  it  neither 
requires  nor  results  in  reasonable 
progress  toward,  and  achievement  of, 
environmental  compliance  by  a  date 
certain. 

C.  Relationship  of  Small  Community 
Policy  to  Environmental  Management 
Systems 

In  many  respects,  the  Small 
Communities  Policy  promotes  an 
environmental  management  system 
(EMS)  approach  by  encouraging  small 
communities  to  identify  their 
environmental  responsibilities  and 
implement  management  systems  that 
will  enable  them  to  sustain  compliance. 
While  the  Small  Communities  Policy 
asks  participating  small  communities  to 
perform  a  comprehensive  assessment  of 
their  environmental  compliance,  the 
resulting  enforceable  compliance 
schedule  need  only  address  the 
violations  discovered.  A  small 
community  that  adopts  an  EMS  signals 
its  ongoing  commitment  to  management 
practices  diat  minimize  the  likelihood 
of  violations  in  the  future.  For  this 
reason,  EPA  supports  states  that 
promote  the  use  of  environmental 
management  systems  as  a  component  of 
their  programs  that  offer  comprehensive 


environmental  compliance  assistance  to 
small  communities.  Small  communities 
will  be  able  to  use  die  resources  of  the 
PEER  Center  [see  below)  to  assist  them    . 
in  developing  an  EMS.  If  a  small 
community  develops  and  implements 
an  EMS  as  part  of  its  strategy  to  address 
its  noncompliance,  the  EMS  should  be 
incorporated  into  the  written  and 
enforceable  compliance  schedule. 

D.  Differences  Among  the  Self- 
Disclosure  Policies 

In  addition  to  the  Small  Communities 
Policy,  the  application  of  which  is 
expressly  limited  to  small  communities, 
EPA  has  issued  Incentives  for  Self- 
Policing:  Discovery,  Disclosure, 
Correction  and  Prevention  of  Violations 
(the  Audit  Policy)  and  the  Small 
Business  Compliance  Policy  (the  Small 
Business  Policy),  both  of  which  were 
last  revised  in  April  of  2000.  These 
policies  provide  penalty  relief  to 
violators  who  promptly  disclose  their 
violations  to  EPA  and  promptly  return 
to  compliance.  Although  the  Small 
Communities  Policy  is  often  grouped 
with  the  Audit  Policy  and  the  Small 
Business  Policy  under  the  shared  term 
"self-disclosure  policies,"  it  is  different 
in  significant  ways.  The  Audit  Policy 
and  the  Small  Business  Policy  apply 
only  to  violations  voluntarily 
discovered  by  the  regulated  entity,  i.e., 
the  violator,  not  a  regulator,  discovered 
the  noncompliance,  and  the  violations 
were  not  discovered  during  the 
performance  of  a  compliance 
assessment  required  by  statute  or 
regulation.  The  Small  Communities 
Policy,  by  contrast,  aUows  inclusion 
both  of  violations  discovered  by  the 
regulator  and  of  violations  found  during 
legally  required  compliance 
assessments.  While  the  Audit  Policy 
and  the  Small  Business  Policy  do  not 
provide  penalty  relief  for  repeat 
violations,  the  Small  Communities 
Policy  allows  application  of  the  policy 
to  communities  with  a  history  of 
noncompliance  if  the  state  determines 
that  the  community  is  acting  in  good 
faith.  The  Audit  Policy  and  the  Small 
Business  Policy  generally  allow 
disclosing  violators  60  days  and  90 
days,  respectively,  to  correct  their 
violations  (the  Small  Business  Policy 
allows  180  dajrs  for  corrections  if  the 
violator  first  submits  a  written  schedule, 
and  up  to  360  days  for  corrections  if  the 
violator  will  correct  the  violations  by 
putting  into  i^ace  pollution  prevention 
measures.)  "The  Small  Communities 
Policy  gives  communities  180  days  to 
correct  violations  without  a  schedule, 
but,  if  compliance  cannot  be  achieved 
within  that  time,  allows  communities  to 
enter  into  a  written  and  enforceable 
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schedule  that  will  address  all  of  their 
violations  in  order  of  risk-based  priority 
as  expeditiously  as  practicable.  Both  the 
Audit  Policy  and  the  Small  Business 
Policy  focus  on  the  noncompliance 
disclosed  by  the  violator,  and  the 
disclosed  violations  must  be  corrected 
in  a  timely  fashion,  but  the  violator  is 
not  asked  to  conduct  voluntary 
evaluations  of  its  compliance  with  any 
other  regulatory  requirements.  For  this 
reason,  the  most  significant  difference 
between  the  SmaU  Communities  Policy 
and  the  other  self-disclosure  policies  is 
the  Small  Communities  PoUcy's 
emphasis  on  performing  a  compliance 
'■  evaluation  of  all  of  a  community's 
environmental  operations  and  on 
developing  the  community's  capacity  to 
achieve  and  sustain  comprehensive 
compliance. 

n.  Possible  Revisions  te  the  SmaU 
Communities  Policy 

EPA  has  identified  three  areas  of  the 
SmaU  Communities  Policy  that  may 
have  the  largest  influence  on  whether  or 
not  states  and  smaU  communities 
participate  in  programs  that  provide 
comprehensive  environmental 
compliance  assistance  to  small 
communities:  (1)  The  poUcy's  cap  on 
the  population  of  participating 
communities;  (2)  die  resource  burden  on 
states  to  establish  and  implement  such 
a  program;  and  (3)  the  incentives  for 
participation.  These  three  areas  of 
specific  concern  will  be  discussed  more 
fully  below.  EPA  seeks  comments  from 
the  pubUc  on  how  best  to  address  these 
specific  concerns,  on  other  aspects  of 
the  policy  identified  in  the  discussion  to 
follow,  and  on  any  other  issues 
concerning  the  Small  Communities 
Policy  and  its  implementation. 


A.  Possible  Revisions  To  Address  Areas 
of  Specific  Concern 

1 .  The  Population  Cap 

AU  stakeholders  agree  that  the  Small 
Communities  Policy  is  valuable  for  the 
assurances  it  provides  small 
communities  that  a  good  faith  request 
for  help  can  result  in  compliance 
assistance  instead  of  an  enforcement 
action  and  penalty.  Some  stakeholders 
have  told  EPA  that  the  Small 
Communities  PoUcy  appropriately 
limits  participation  to  communities 
with  a  population  of  2,500  or  less,  as  a 
population  cap  is  necessary  to  limit 
delivery  of  comprehensive 
environmental  compUance  assistance  to 
those  communities  that  most  need  help. 
Other  stakeholders  believe  the  Small 
Communities  PoUcy  is  of  little  use  to 
communities  with  2,500  or  fewer 
residents.  In  rural  areas,  small 
community  residents  may  obtain  their 
drinking  water  from  their  own  wells, 
capture  waste  water  in  their  own  septic 
systems,  or  assume  responsibility  for 
disposing  of  their  own  solid  waste.  In 
more  densely  populated  areas,  the 
residents  of  small  communities  may 
receive  public  services  fitim  the 
surrounding  county  or  district 
government  rather  than  from  their  local 
small  government  authority.  If  a 
community  does  not  provide  a  range  of 
pubUc  services,  it  has  no  need  for  a 
program  that  helps  it  set  priorities  and 
develop  a  schedule  for  working  toward 
comprehensive  environmental 
compliance.  These  stakeholders  assert 
that  there  are  numerous  larger  (but  stiU 
small)  commimities  that  would  enjoy 
greater  benefit  bom  participation  in 
such  a  program,  whUe  advancing  the 
Agency's  goal  of  encouraging  small 
communities  to  achieve  and  sustain 
comprehensive  environmental 
compliance. 

If  the  Agency  were  to  revise  the  Small 
Communities  Policy  to  address  the 


population  cap  that  some  see  as  an 
impediment  to  implementation,  EPA 
would  have  several  options. 

a.  Raise  the  Population  Cap 

The  Small  Communities  PoUcy 
capped  a  smaU  community's  population 
at  2,500  to  be  consistent  with  the  Small 
Town  Environmental  Planning  Act,  42 
U.S.C.  6908(f)  (October  6. 1992).  where 
Congress  defined  a  "small  town"  as  one 
"with  a  population  of  less  than  2,500 
individuals."  If  EPA  determines  that  the 
Small  Communities  Policy's  population 
cap  of  2.500  bars  participation  of  small 
communities  that  could  benefit  from  the 
policy  and  advance  EPA's  goals,  one 
possible  solution  would  be  to  raise  the 
population  cap. 

Section  9  of  the  United  States  Census 
Bureau's  Statistical  Abstract  of  the- 
United  States:  2000  indicates  that 
approximately  25,750  of  America's 
36,000  municipalities,  towns,  and 
townships  have  fewer  than  2,500 
residents.  This  72  percent  of  America's 
units  of  local  government  is  home  to 
only  9  percent  of  the  Americans  who 
five  in  municipalities,  towns,  and 
townships.  DoubUng  the  size  of  the 
resident  population  to  5,000  adds 
another  4,000  units  of  local  government 
and  another  6  percent  of  the  Americans 
who  Uve  within  units  of  local 
government.  Another  2,700  units  of 
local  government  have  populations 
between  5,  000  and  10,000,  and  are 
home  to  an  additional  9  percent  of  the 
Americans  who  live  within  units  of 
local  government.  All  told,  the  32,400 
units  of  local  government  that  have 
fewer  than  10,000  residents  represent 
approximately  90  percent  of  aU  units  of 
local  government  in  America,  and  the 
51,400,000  people  who  live  in  them 
represent  less  than  a  quarter  of  all 
Americans  who  live  in  municipaUties, 
towns,  or  townships. 
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Percentage  of  Communities  of 

Each  Size 


Population  <  2,500  ^  5,000  <  10<000 
2,500  <  5,000  □  Population  >  10,000 


percentage  of  U.S.  Population 

Living  in  Each  Size  of 

Community 


Population  <  2,500  ^  5,000  <  10<000 
2,500  <  5,000  El  Population  >  10,000 


Congress  has  defined  small  town 
differently  in  various  public  laws.  In  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  and  the  Small 
Business  Act  "small  governmental 
jurisdiction"  means  the  governments  of 
cities,  counties,  towns,  townships, 
villages,  school  districts,  or  special 
districts,  with  a  population  of  less  than 
50,000.  Both  of  diese  statutes  allow  a 
federal  agency  to  establish,  after 
opportunity  for  public  comment,  one  or 
more  definitions  of  small  governmental 
jiuisdiction  "which  are  appropriate  to 
the  activities  of  the  agency  and  which 
are  based  on  such  factors  as  location  in 
nnal  or  sparsely  populated  areas  or 
limited  revenues  due  to  the  population 
of  such  jurisdiction." 

Where  EPA  rules  take  size  into 
account,  most  often  it  is  to  assign 
facilities  to  categories  on  the  basis  of  the 
amoimt  of  pollution  the  facility  can 
potentially  release  into  the 
environment.  In  regulations  controlling 
municipal  storm  water  discharge 
facilities  and  in  the  primary  drinking 
water  standards,  EPA  has  established  a 
regulatory  framework  that  provides 
different  requirements  for  communities 
with  different  resident  populations. 

In  these  examples,  the  size  of  the 
resident  population  is  directly 
proportion^  to  the  amoimt  of  pollution 
potentially  released  into  the 
environment  by  mimicipal  storm  water 
discharge  facilities,  to  the  number  of 
people  whose  health  is  potentially 
placed  at  risk  by  drinking  water  that 
does  not  meet  standards,  and  to  the 
number  of  ratepayers  who  pay  the  costs 
of  compliance.  For  rules  related  to  storm 
water  discharge,  EPA  defines  small  local 
govenunents  as  those  serving  a 
population  of  fewer  than  100,000.  EPA's 
primary  drinking  water  standards 
establish  a  niunber  of  different 
population  caps  beneath  which 
communities  would  be  considered  small 
enough  that  they  need  not  meet  the 
more  stringent  requirements  the 
regidation  imposes  on  larger 
communities.  Primary  drinking  water 
standards  that  establish  a  small 
commimity  population  cap  most  often 
set  the  cap  at  either  3,300  or  10,000 
residents.  In  proposing  the  Arsenic 
Rule,  EPA  created  provisions  intended 
to  lessen  the  burden  on  small  public 
water  systems  that;Serve  fewer  than 
10,000  persons,  citing  the  population 
level  specified  by  Congress  in  section 
1412(b)(4)(ii)  of  the  Safe  Drinking  Water 
Act  for  applicability  of  small  system 
flexibility  provisions.  EPA  requests 
comment  on  whether  application  of  the 
Small  Communities  Policy  should 
continue  to  be  limited  to  communities 
with  a  population  of  less  than  2,500, 


whether  the  Small  Communities  Policy 
should  adopt  the  population  cap  of 
another  EPA  statute  or  regulation,  or 
whether  it  would  be  appropriate  to 
establish  a  population  cap  at  some  level 
not  found  in  EPA  statutes  or  regulations. 

b.  Replace  the  Population  Cap  With  a 
Capacity  Test 

Noting  that  the  primary  goal  of  the 
Small  Communities  Policy  is  to  build  a 
community's  capacity  to  achieve  and 
sustain  comprehensive  environmental 
compliance,  some  stakeholders  suggest 
that  the  number  of  people  who  live  in 
a  commimity  may  not  be  the  most 
reliable  measure  of  whether  the 
conununity  lacks  or  possesses  that 
capacity.  They  note  that  some  violating 
communities  with  fewer  than  2,500 
residents  may  have  the  financial 
capacity  to  achieve  and  sustain 
comprehensive  environmental 
compliance  once  their  environmental 
needs  are  identified.  They  also  note 
larger,  poorer  communities  may  be 
unable  to  achieve  that  result  without 
extensive  assistance.  For  this  reason, 
these  stakeholders  recommend  that 
EPA's  Small  Communities  Policy 
determine  a  community's  eligibility  to 
participate  in  a  compliance  assistance 
program  not  on  the  basis  of  a 
community's  population,  but  solely  on 
a  finding  that  the  community  lacks  the 
capacity  to  comply  without  assistance. 

Although  the  Small  Communities 
Policy  already  offers  a  list  of  indicators 
states  can  use  to  measure  a  community's 
capacity  to  comply,  revisions  to  the 
policy  could  require  that  a  community's 
capacity  be  determined  either  on  the 
basis  of  one  or  two  indicators,  on  the 
basis  of  a  detailed  demographic 
analysis,  or  something  in  between. 
Possible  capacity  indicators  for  a  quick 
determination  would  likely  focus  on 
whether  or  not  the  community  employs 
either  a  professional  government 
manager  or  a  certified  professional 
whose  primary  responsibility  is 
environmental  compliance.  If  the  Small 
Communities  Policy  were  to  adopt 
capacity  indicators  of  this  type,  EPA 
would  take  care  not  to  create  incentives 
for  communities  to  avoid  employing 
trained  staff  as  a  way  to  receive 
preferential  treatment  from  their  state. 
Some  stakeholders  have  pointed  out 
that  a  capacity  analysis  is  implicit  in  the 
Small  Communities  Policy's 
requirement  that  states  assess  the  good 
faith  of  communities  that  are  candidates 
for  their  compliance  assistance 
programs.  The  good  faith  requirement 
indicates  that  a  community  that  has  the 
capacity  to  comply  with  environmental 
requirements,  but  chose  not  to  exercise 
that  capacity,  would  not  be  eligible  for 


participation  because  it  has  not  acted  in 
good  faith.  Accordingly,  some  would 
view  elimination  of  the  Small 
Communities  Policy's  population  cap  in 
favor  of  a  capacity  analysis  as  removing 
an  arbitrary  barrier  to  delivery  of  the 
Small  Communities  Policy's  benefits  to 
needy  communities  larger  than  2,500, 
not  as  requiring  states  to  perform 
additionad  analysis  of  candidate 
communities.  Because  almost  all 
communities  with  populations  greater 
than  10,000  are  professionally  managed 
and  do  employ  certified  environmental 
professionals,  these  stakeholders  say, 
elimination  of  the  population  cap  would 
not  result  in  application  of  the  Small 
Communities  Policy  to  large 
communities,  as  communities  with 
professional  staff  should  be  able  to 
identify  and  address  environmental 
compliance  issues  without  a  fitate's 
assistance.  Other  stakeholders  have 
suggested  that  small  communities  with 
professional  staff  are  better  able  to  take 
advantage  of  the  provisions  of  the  Small 
Communities  Policy,  and  that 
employment  of  professional  staff  should 
not  bar  a  small  community's 
participation  in  comprehensive 
environmental  compliance  assistance 
programs  if  other  capacity  mesiisures 
indicate  that  the  community  is  unlikely 
to  achieve  and  sustain  comprehensive 
compliance  without  assistance  from  the 
state.  EPA  requests  comment  as  to 
whether  the  Small  Communities  Policy 
should  establish  a  measurement  of  a 
small  community's  compliance  capacity 
as  the  exclusive  criterion  for  the 
community's  participation  in  a 
comprehensive  environmental 
compliance  assistance  program. 

2.  The  Resource  Burden  on  States 

States  note  that  bringing  together  staff 
with  expertise  in  various  environmental 
programs,  coordinating  their  efforts,  and 
making  them  available  to  provide 
compliance  assistance  at  the  request  of 
small  communities  can  require  the 
investment  of  significant  state  resources. 
EPA  hopes  to  fund  a  few  pilot  projects     •• 
that  will  help  states  establish  and 
implement  a  small  community 
comprehensive  environmental 
compliance  assistance  program,  but 
Agency  resources  for  such  efforts  will  be 
limited  and  subject  to  annual  budget 
uncertainties. 

a.  Provide  "In  Kind"  Assistance 

EPA  anticipates  that  providing  in- 
kind  assistance  that  lowers  a  state's 
implementation  costs  will  prove  a 
reliable  and  effective  method  of 
addressing  the  states'  lack  of  resources. 
Many  of  the  tools  a  state  needs  to 
establish  a  comprehensive 
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environmental  compliance  assistance 
program  have  already  been  developed 
by  EPA  and  are  available  from  EPA' and 
firom  other  sources.  Examples  include: 

•  The  Profile  of  Local  Government 
Operations  (EPA  310-R-99-001),  which 
details  the  environmental  requirements 
triggered  by  typical  local  govenmiental 
activities.  Sections  of  this  300-page  book 
focus  on  different  government 
operations  (i.e.,  vehicle/equipment 
maintenance,  construction/property 
management,  etc.),  and  describe  the 
environmental  requirements  associated 
with  the  performance  of  that  operation. 

•  The  Local  Govemmeint 
Enviroiunental  Assistance  Network 
(LGEAN).  EPA  and  nine  non- 
governmental organizations  maintain  an 
Internet  site  (www.lgean.org)  that 
provides  information  about  the 
environmental  responsibilities  of  local 
governments;  alerts  users  to  new  and 
developing  issues  related  to 
environmental  compliance;  allows  users 
to  review  and  comment  on  statutes, 
regulations  and  guidance  in 
development;  answers  their  questions, 
provides  a  forum  for  peer  coimseling, 
and  offers  links  to  grants  information 
and  to  technical  consultants.  LGEAN's 
information  services  are  also  available 
via  a  toll  free  telephone  nimiber  for 
those  who  do  not  have  access  to  the 
Internet. 

•  The  Environmental  Audit  Protocob. 
To  date,  EPA  has  published  eleven 
handbooks  that  provide  detailed 
information  on  how  to  audit  for 
compliance  with  various  environmental 
statutes.  Links  to  the  full  text  of  these 
protocols  can  be  found  at  http:// 
es.epa.gov/oeca/main/stiategy/ 
crossp.html. 

•  The  Environmental  Management, 
Auditing,  and  PoUution  Prevention  Tool 
(EMAPPT).  Currently  under 
development,  this  web-based  tool  Mrill 
allow  users  to  customize  activity- 
specific  compliance  assistance  tools  that 
identify  the  applicable  regulatory 
requirements,  audit  protocol  checklists, 
environmental  management  system 
matraials,  and  opportimities  for 
pollution  prevention. 

•  The  Oompliance  Assistance 
Clearinghouse  http://cfpubl.epa.gov/ 
deaiing^ouse/).  This  guide  to 
compUance  information  on  the  Internet 
provides  users  quick  access  to 
compliance  tools,  contacts,  and 
activities  available  from  EPA  and  other 
compUance  assistance  providers. 

•  The  Public  Entity  EMS  Resource 
(PEER)  Center.  This  Web  site  is 
scheduled  to  go  on-line  in  the  spring  of 
2002,  with  four  Local  Resource  Centers 
to  open  across  the  nation  shortly 
thereafter.  The  PEER  Center  will 


provide  a  cost-effective  central 
information  source  where  local 
governments  can  find  quality-assured, 
field-tested  data,  information,  tools, 
resources,  technical  assistance,  and 
training  they  need  to  establish  an 
environmental  management  system  for  a 
variety  of  public  facilities  in  a  variety  of 
circumstances. 

In  addition  to  these  compliance 
assistance  tools,  EPA  could  develop  and 
distribute  model  docimients  and  process 
templates  that  would  further  reduce 
program  development  costs  for  states. 
EPA  welcomes  comments  on  the  utility 
of  these  compliance  assistance  tools  and 
whether  additional  materials  would  be 
helpful. 

b.  Allow  a  "Fence  Line"  Approach 

Because  performing  a  comprehensive 
evaluation  of  the  environmental 
compliance  status  of  all  of  a  small 
community's  operations  can  necessitate 
input  from  several  individuals  and 
involve  extensive  analysis,  allowing 
participation  of  small  communities  on 
the  basis  of  "fence  line"  evaluations 
could  be  another  means  of  reducing  a 
state's  resource  demands.  The  fence  line 
approach  erects  a  figurative  fence 
aroimd  one  of  the  local  government's 
facilities  or  operations  (i.e.,  a  waste 
water  treatment  plant,  vehicle  fleet 
operations,  etc.)  that  is  the  subject  of 
compliance  concern.  A  state  can  focus 
personnel  and  expertise  on  the 
environmental  regulation  that  primarily 
controls  activity  within  the  fence  line, 
and  make  use  of  information  sources 
like  those  described  in  the  preceding 
section  to  identify  additional 
environmental  requirements  that  the 
local  govenunent  must  meet  within  the 
fence  line.  Because  the  fence  line 
approach  has  seen  widespread  use  by 
local  government's  developing 
environment  management  systems,  the 
PEER  Center  will  make  available  case 
studies  showing  how  several  diffierent 
types  of  local  government  facilities 
established  a  process  to  identify  their 
environmental  responsibilities.  The 
PEER  Center  will  also  make  available 
field  tested  templates  for  environmental 
management  systems  local  govenoment 
facilities  put  in  place  to  ensure 
sustained  environmental  compliance. 
By  focusing  on  a  limited  subset  of  the 
small  commimity's  facilities  or 
operations,  a  state  can  reduce  the 
amoimt  of  resoinces  needed  to  help  a 
community  develop  a  plan  and 
schedule  to  address  environmental 
concerns  identified  during  a  compliance 
assessment.  The  small  community, 
however,  remains  at  risk  of  future 
discovery  of  environmental  violations  at 
its  other  facilities. 


c.  Shift  Costs  to  the  Small  Community 

While  EPA  will  continue  working  to 
reduce  a  state's  resource  biudens 
associated  with  offering  comprehensive 
environmental  compliance  assistance  to 
small  commimities,  a  state  can  elect  to 
reduce  its  resource  burden  by  requiring 
local  governments  to  demonstrate  that 
they  qualify  for  participation  in  the 
state's  program,  or  by  placing  limits  on 
the  violations  that  are  eligible  for 
treatment  imder  the  SmaU  Communities 
Policy.  The  policy  permits  states  to 
select  small  communities  for 
participation  in  their  compliance 
assistance  programs  at  any  point  in  the 
compliance  determination  process.  A 
state  small  community  compliance 
assistance  program  that  sends  staff 
consultants  to  each  community  to 
evaluate  itis  compliance  status  and 
identify  its  violations  will  require  more 
operating  resources  than  a  program  that 
limits  participation  to  those 
communities  that  complete  a 
compliance  self-evaluation,  find 
violations  of  more  than  one 
environmental  law,  and  reveal  those 
violations  to  the  state  in  an  application 
for  participation.  EPA  acknowledges 
that  many  small  communities  currently 
lack  the  regulatory  knowledge  and 
technical  expertise  required  to  perform 
a  comprehensive  compliance  self- 
evaluation.  States,  however,  can  direct 
interested  small  communities  to  the 
EPA  compliance  assistance  tools 
described  above,  as  small  communities, 
in  many  instances,  were  EPA's  intended 
audience.  These  tools  will  help  small 
communities  imderstand  their 
environmental  responsibilities  and 
measure  their  compliance  status. 
Revisions  to  the  Small  Communities 
Policy  could  either  directly  append 
these  materials  or  indicate  where  they 
are  available  from  EPA  or  on  the 
Internet. 

States  also  can  reduce  their  resource 
demands  by  awarding  grants  to  small 
communities  from  an  amount  EPA  has 
set  aside  from  the  Safe  Drinking  Water  - 
Act  State  Revolving  Fimd.  Section 
1452(q)  of  the  Safe  Drinking  Water  Act 
authorizes  EPA  to  fund  small  system 
technical  assistance  grants  for 
communities  with  populations  of  up  to 
10,000.  States  can  award  grants  that 
communities  are  required  to  use  to  pay 
for  a  preliminary  engineering  evaluation 
of  environmental  compliance  concerns 
at  their  drinking  water  facilities.  While 
these  funds  are  available  only  for 
activities  related  to  compliance  with  the 
primary  drinking  water  standards,  they 
can  be  used  as  a  source  of  partial 
funding  for  a  more  comprehensive 
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evaluation  of  a  small  community's 
environmental  compliance. 

d.  Tiering  and  Streamlining 

There  are  a  number  of  other  possible 
alternatives  for  states  seeking  to  limit 
the  costs  of  offering  comprehensive 
environmental  compliance  assistance  to 
small  communities.  States  could  assign 
communities  to  tiers  on  the  basis  of 
population,  capacity,  or  some  other 
measure  and  offer  different  levels  of 
service  to  commimities  in  different  tiers. 
For  example,  the  smallest  communities 
could  receive  comprehensive,  hands-on 
compliance  assistance,  while  larger  (but 
still  small)  commimities  would  be  given 
an  information  package  that  guides 
them  through  the  process  of  identifying 
their  violations,  developing  a 
compliance  strategy,  and  applying  for 
state  approval  of  their  compliance  plan. 

EPA  may  also  investigate 
opportunities  to  coordinate  with  other 
federal  agencies  whose  regulations 
impose  requirements  on  local 
governments  with  the  goal  of  increasing 
efficiency  through  better  coordination 
among  agencies.  Streamlining  the 
process  of  implementing  federal 
regulations  could  reduce  a  state's 
resource  burden.  EPA  seeks  comment 
on  these  possible  revisions  intended  to 
reduce  a  state's  resource  burden 
associated  with  offering  comprehensive 
environmental  compliance  assistance  to 
small  communities,  as  well  as  comment 
on  the  possibility  that  state  resources 
devoted  to  compliance  assistance  yriXi 
be  offset  by  cost  savings  resulting  frt)m 
better  coordination  among  state  offices, 
fewer  violations  in  small  communities, 
the  release  of  less  pollution  to  the 
environment,  improved  public  health 
protection,  and  reduced  demands  on 
inspection  and  enforcement  personnel. 

3.  The  Incentives  To  Participate 

For  the  Small  Communities  Policy  to 
be  effective  in  helping  EPA  meet  its  goal 
of  comprehensive  and  sustained 
environmental  compliance  by  small 
communities,  states  must  have  an 
incentive  to  offer  comprehensive 
environmental  compliance  assistance  to 
small  communities,  and  small 
communities  must  have  an  incentive  to 
participate  in  a  state's  program. 

a.  Incentives  for  States 

States  with  active  programs  for 
providing  comprehensive 
environmental  compliance  assistance  to 
small  commimities  will  receive  intrinsic 
benefits. 

These  states  will  have  more 
confidence  in  their  assessments  of  the 
environmental  compliance  status  of 
their  small  communities,  they  will  make 


measurable  progress  toward  reducing 
risks  to  the  health  of  their  citizens  and 
to  the  environment,  and  will  be 
gathering  information  that  will  allow 
them  to  make  accurate  plans  and 
develop  realistic  budgets  for  future 
environmental  compliance.  States 
whose  comprehensive  environmental 
compliance  assistance  programs  operate 
within  the  parameters  of  the  Small 
Communities  Policy  enjoy  a  much 
greater  level  of  flexibility  than  they  are 
afforded  under  EPA's  enforcement 
policies;  as  they  are  authorized  to 
exercise  their  own  judgment  regarding 
the  most  appropriate  response  to 
discovered  violations.  An  effective 
program  will  also  result  in  sustained 
compliance  on  the  part  of  the 
participating  communities  that  will 
produce  lasting  environmental  benefits 
and  eventually  allow  the  state  to  refocus 
enforcement  and  compliance  resources 
on  other  regulated  entities. 

Additionally,  EPA  is  exploring  ways 
it  can  award  recognition  to  states  that 
establish  and  implement  programs  that 
provide  comprehensive  environmental 
compliance  assistance  to  small 
communities.  For  example,  special 
recognition  can  be  awarded  to  the  first 
state  to  establish  such  a  program  in  each 
EPA  Region.  The  Agency  can  offer  a 
limited  number  of  grants  to  states  to 
establish  comprehensive  small 
community  environmental  compliance 
assistance  programs,  may  offer  states 
opportunities  to  participate  in  EPA- 
funded  pilot  projects,  and  give 
implementing  states  priority  access  to 
new  EPA  services  that  support  the 
delivery  of  compliance  assistance.  EPA 
Seeks  comment  on  these  possible 
incentives,  and  welcomes  additional 
suggestions. 

b.  Incentives  for  Small  Communities 

To  encourage  small  communities  to 
•  participate  in  comprehensive 
environmental  compliance  assistance 
pnSgrams,  the  Small  Communities 
Policy  says  EPA  will  generally  defer  to 
a  state's  decision  to  waive  part  or  all  of 
the  enforcement  penalty  normally 
assessed  in  response  to  discovered 
violations.  Because  EPA  guidances 
allow  penalties  to  be  adjusted  on  the 
basis  of  a  violator's  ability  to  pay,  small 
communities  are  rarely  ordered  to  pay 
large  penalties  in  settlement  of 
enforcement  actions.  Evidence  that 
penalty  mitigation  or  waiver  has  not 
been  an  effective  incentive  for  small 
communities  can  be  found  in  states 
such  as  Washington  and  Alaska.  These 
states  established  programs  to  offer 
comprehensive  environmental 
complismce  assistance  to  small 


communities,  but  then  found  it  difficult 
to  recruit  communities  to  participate. 

The  significant  benefits  these 
programs  provide  to  small  communities 
can  serve  as  the  incentive  to  participate 
if  EPA  does  a  better  job  of  publicizing 
those  benefits.  Small  communities  may 
be  more  interested  in  participating  in 
comprehensive  environmental 
compliance  assistance  programs  if  they 
know  such  programs  will  identify  and 
address  all  of  their  environmental 
concerns,  and  that  they  will  emerge 
from  the  process  both  with  a  plan  for 
sustained  environmental  compliance 
and  the  technical,  administrative,  and    . 
financial  capacity  to  follow  through  on 
the  plan.  Conununities  that  participate 
in  such  programs  will  know  they  have 
done  what  3iey  should  do  to  protect 
their  residents,  and  they  will  be  able  to 
budget  for  the  future  with  confidence 
that  they  will  not  be  surprised  by 
overlooked  environmental  requirements 
that  necessitate  expensive  remediation. 

EPA  seeks  comment  on  additional 
incentives  the  Agency  and  states  can 
offer  small  communities  to  participate 
in  comprehensive  environmental 
compliance  assistance  programs.  Some 
states  currently  provide  communities  a 
small  grant  to  fund  a  comprehensive  or 
a  program-specific  engineering  analysis 
to  assess  the  communities' 
environmental  compliance  status. 
Another  option  may  be  to  give 
participating  communities  priority 
access  to  available  capital  funding  in  the 
form  of  grants  or  low  interest  loans,  or 
to  provide  them  greater  access  to  free  or 
low-cost  operator  training.  States  may 
also  provide  participating  communities 
opportunities  to  consolidate  operations 
or  operators  with  other  nearby 
communities.  EPA  may  be  able  to  offer 
participating  communities  priority 
access  to  new  or  premium  compliance 
assistance  services  supported  by  EPA. 
Possibilities  include  web-cast 
information  sessions  on  LGEAN,  or 
environmental  management  systems 
counseling  through  one  of  the  PEER 
Center's  Local  Resource  Centers. 
Communities  that  have  completed  the 
process  or  achieved  measurable  results 
could  be  offered  prizes  or  recognition. 
Special  recognition  could  be  offered  to 
the  first  few  communities  to  complete 
the  process  in  an  EPA  Region,  each 
state,  and  within  additional  political 
subdivisions  as  appropriate.  EPA  is  also 
investigating  the  possibility  that 
certification  of  compliance  with 
comprehensive  environmental 
assessment  standards  can  result  in 
improved  bond  ratings  and  reduced 

liability  insurance  premiums.  EPA  seeks 
comment  on  these  possible  incentives, 

and  welcomes  additional  suggestions. 
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E.  Possible  Revisions  to  Other  Identified 
Aspects  of  the  Small  Communities 
Policy 

If  commenters  believe  that  a  policy 
with  less  flexibility  would  provide 
clearer  guidance,  EPA  will 
considenevising  the  Small 
Conununities  Policy  to  provide  states 
with  more  specific  directions,  or  to 
append  illustrative  models  and 
templates.  For  example,  the  Small 
Communities  Policy  could: 

•  Establish  a  definite  time  limit 
within  which  a  state  must  respond  to  a 
small  community's  request  for 
compliance  assistance  if  the  Small 
Communities  Policy  is  to  apply: 

•  Narrow  the  definition  of 
community: 

•  Narrow  the  range  of  community 
activities  to  which  the  Small 
Communities  Policy  applies: 

•  Further  limit  the  types  of  violations 
a  small  community  comprehensive 
environmental  compliance  assistance 
program  can  address; 

•  Specify  when  and  how  violations 
mu^  be  discovered  if  they  are  to  be 
eli^Ue  for  inclusion  in  a 
comprehensive  compliance  schedule 
and  agreement: 

•  Draw  distinctions  between  major 
and  minor  violations,  between 
violations  of  different  statutes  or 
regulations  with  respect  to  appropriate 
intervals  for  disclosing  and  correcting 
violations; 

•  Begin  tracking  the  time  elapsed  for 
a  small  conmnmity's  compliance 
activities  from  the  date  it  requests 
assistance  from  the  state,  the  date  the 
state  identifies  violations  in  the 
community,  or  some  other  date; 

•  Shorten  or  lengthen  the  180  day 
interval  for  a  small  community  either  to 
return  to  compliance  or  to  enter  into  a 
written  and  enforceable  schedule  for 
returning  to  compliance: 

•  Establish  a  defined  interval  for 
achieving  compliance  that  a  small 
community  must  not  exceed; 

•  Incorporate  attainment  of  necessary 
funding  into  compliance  deadlines 

•  Provide  specific  guidance  on  how 
small  communities  are  to  prioritize  their 
compliance  activities;  and 

•  Provide  a  structure  for  how  states 
and  EPA  will  interact  and  how 
information  will  be  reported  to  EPA 
when  a  state  implements  a  small 
community  environmental  compliance 
assistance  program. 

EPA  welcomes  public  comment  on 


these  aspects  of  the  Smal 
Policy, 


Communities 


F.  Possible  Revisions  Related  to  Small 
Communities  on  Indian  Lands 

The  Small  Communities  Policy  makes 
no  distinction  between  states  and  Tribes 
that  have  received  EPA  approval  for 
treatment  as  states.  Implicit,  but  not 
stated  in  the  policy,  is  the  fact  that  EPA 
directly  implements  regulatory 
programs  on  Indian  reservations  where 
the  Tribe  has  not  be  approved  for 
treatment  as  a  state.  In  such 
circiunstances,  EPA  is  the  "state"  and 
can  choose  to  offer  comprehensive 
environmental  compliance  assistance  to 
small  tribal  communities.  EPA  requests 
comment  regarding  whether  the  Small 
Commimities  Policy  contain  should 
include  provisions  specific  to  small 
commimities  located  on  Indian  lands  or, 
in  the  alternative,  whether  EPA  should 
develop  a  separate  policy  for  such 
conununities. 

G.  Other  Possible  Revisions 

EPA  acknowledges  that  this  Federal 
Register  Notice  may  not  have  identified 
all  impediments  to  effective  use  of  the 
Small  Communities  Policy  to  support 
wide-spread  establishment  of  state 
programs  to  provide  comprehensive 
environmental  compliance  assistance  to 
small  communities.  The  Agency 
welcomes  all  comments  and  suggestions 
that  will  promote  this  goal. 

Dated:  lanuary  14,  2002. 
Michael  M.  Stahl, 

Director,  Office  of  Compliance. 

[FR  Doc.  02-1615  Filed  1-22-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-00730B;  FRL-6822-1] 

Draft  Guidance  for  Pesticide 
Registrants  on  Hem  Labeling 
Statements  for  Spray  and  Dust  Drtfl 
Mitigation;  Extension  of  Comment 
Period 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Extension  of  comment  period. 

summary:  On  August  22,  2001,  the 
Agency  announced  the  availability  of, 
and  sought  public  comment  on,  the 
draft  PR  Notice  titled  "Spray  and  Dust 
Drift  Label  Statements  for  Pesticide 
Products."  On  November  14,  2001,  EPA 
published  a  notice  extending  the  due 
date  for  comments  until  January  19, 
2002.  The  Agency  has  received  several 
requests  to  extend  the  public  comment 
period  further  to  allow  commenters 
more  time  to  prepare  their  responses  to 
the  PR  Notice.  The  Agency  believes  that 


additional  time  is  appropriate  and 
would  be  beneficial;  therefore,  this 
notice  extends  the  comment  due  date 
until  March  31,  2002.  PR  Notices  are 
issued  by  the  Office  of  Pesticide 
Programs  (OPP)  to  inform  pesticide 
registrants  and  other  interested  persons 
about  important  policies,  procedures 
and  registration-related  decisions,  and 
serve  to  provide  guidance  to  pesticide 
registrants  and  OPP  personnel.  This 
particular  draft  PR  Notice  provides 
guidance  on  drift  label  statements  for 
pesticide  products.  The  purpose  of  this 
new  labeling  is  to  provide  pesticide 
registrants  and  applicators  and  other 
individuals  responsible  for  pesticide 
applications  with  improved  and  more 
consistent  product  label  statements  for 
controlling  pesticide  drift  fi'om  spray 
and  dust  applications  in  order  to  be 
protective  of  himian  health  and  the 
environment.  The  Agency  invites 
comments  on  any  aspect  of  the  draft  PR 
Notice  as  well  as  the  specific  issues 
addressed  under  SUPPLEMENTARY 
INFORMATION. 

DATES:  Comments,  identified  by  the 
docket  control  niunber  OPP-O0730B, 
must  be  received  on  or  before  March  31, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  under 
SUPPLEMENTARY  INFORMATION  of  the 
August  22,  2001  Federal  Register.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  OPP-00730B  in  the 
subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  Jay 
EUenberger,  Field  and  External  A^irs 
Division  (7506C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-7099,  fax  number: 
(703)  305-6244;  and  e-mail  address: 
ellenberger.jay@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  It  may  be  of  particular 
interest,  however,  to  those  persons  who 
hold  pesticide  registrations,  apply 
pesticides,  or  regulate  the  use  of 
pesticides  for  states,  territories,  or  tribes. 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
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regarding  the  information  in  this  notice, 
consult  tiie  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document? 

\.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
the  draft  PR  Notice  from  the  Office  of 
Pesticide  Programs'  Home  Page  at  http:/ 
/www.epa.gov/pesticides/.  You  can  also 
go  directly  to  the  listings  bom  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  imder 
the  "Federal  Register— Environmental 
Documents"  or  go  directly  to  the 
Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  copy  of  the 
draft  PR  Notice  is  also  available  at  http:/ 
/www.epa.gov/opppmsdl/PR — Notices/ 
prdraft-spraydriftSOl  .htm. 

2.  Fax-on-demand.  You  may  request  a 
faxed  copy  of  the  draft  PR  Notice  titled 
"Spray  and  Dust  Drift  Label  Statements 
for  Pesticide  Products"  by  using  a 
faxphone  to  call  (202)  401-0527  and 
selecting  item  6142.  You  may  also 
follow  the  automated  menu. 

3.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  niunber 
OPP-00730B.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  diuing  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  confidential 
business  information  (CBI).  This  official 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2. 1921  Jefferson  Davis  Hi^way. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
hoUdays.  The  PIRIB  telephone  niunber 
is (703)  305-5805. 

n.  Background 

hi  the  Federal  Register  of  August  22, 
2001  (66  FR  44141)  (FRL-6792-4),  EPA 
announced  the  availability  of  a  draft  PR 
Notice  titled  "Spray  and  Dust  Drift 
Label  Statements  for  Pesticide 
Products."  The  Agency  provided  a  90- 


day  comment  period,  which  was 
scheduled  to  end  November  20,  2001. 
Subsequently,  in  the  Federal  Register  of 
November  14,  2001  (66  FR  57098)  (FRI^ 
6811-3),  EPA  extended  the  comment 
period  to  January  19,  2002.  In  response 
to  public  comments,  the  Agency  is 
extending  the  comment  period  for  the 
draft  PR  Notice  until  March  31,  2002. 

ListofSubiects 

Environmental  protection,  pesticides. 

Dated:  January  17,  2002. 
Marcia  E.  Muikey, 

Director,  Office  of  Pesticide  Programs. 
[FR  Doc.  02-1758  Filed  1-18-02;  1:52  pml 
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Street,  SW.,  Washington,  DC  20472.  The 
request  should  be  received  at  least  five 
business  days  before  the  meeting.  Any 
member  of  the  public  who  wishes  to  file 
a  written  statement  with  the  FRPCC 
should  mail  the  statement  to:  Federal 
Radiological  Preparedness  Coordinating 
Committee,  c/o  Pat  Tenorip,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW..  Washington,  DC  20472. 

Dated:  January  15,  2002. 
Russell  Salter, 

Director,  Technological  Hazards  Division, 
Readiness,  Response  and  Recovery 
Directorate,  Federal  Emergency  Management 
Agency.  Chair,  Federal  Radiological 
Preparedness  Coordinating  Committee. 
[FR  Doc.  02-1550  Filed  1-22-02:  8:45  amj 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Federal  Radiological  Preparedness 
Coordinating  Committee  Meeting 

agency:  Federal  Emergency 

Management  Agency  (FEMA). 

ACTION:  Notice.  

summary:  The  Federal  Radiological 
Preparedness  Coordinating  Committee 
(FRPCC)  advises  the  public  that  the 
FRPCC  will  meet  on  January  30,  2002  in 
Washington,  DC. 

DATES:  The  meeting  will  be  held  on 
January  30,  2002,  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Federal  Emergency  Management 
Agency  FEMA's  Lobby  Conference 
Center,  500  C  Street,  SW..  Washington, 
DC  20472. 

FOR  FURTHER  INFORMATION  CONTACT:  Pat 
Tenorio,  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington,  DC  20472,  telephone  (202) 
646-2870;  fax  (202)  646-3508;  or  e-mail 
pat.tenorio@fema.gov. 
SUPPLEMENTARY  INFORMATION:  The  role 
and  functions  of  the  FRPCC  are 
described  in  44  CFR  351.10(a)  and 
351.11(a).  The  Agenda  for  the  upcoming 
FRPCC  meeting  is  expected  to  include: 
(1)  Introductions,  (2)  reports  from 
FRPCC  subconmiittees,  (3)  old  and  new 
business,  and  (4)  business  from  the 
floor. 

The  meeting  is  open  to  the  public, 
subject  to  the  availability  of  space. 
Reasonable  provision  will  be  made,  if 
time  permits,  for  oral  statements  from 
the  public  not  more  than  five  minutes 
in  length.  Any  member  of  the  public 
who  wishes  to  make  an  oral  statement 
at  the  January  30.  2002,  FRPCC  meeting 
should  request  time  in  writing  from 
Russell  Salter,  FRPCC  Chair,  Federal 
Emergency  Management  Agency,  500  C 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Privacy  Act  of  1974:  Proposed  New 
Routine  Use,  Expansion  of  an  Existing 
Use  and  Revision  of  an  Existing 
System  of  Records 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  proposed  new  routine 
uses,  revision  of  an  existing  system  of 
records  and  addition  of  new  systems  of 
records. 

SUMMARY:  Pursuant  to  the  requirements 
of  the  Privacy  Act  of  1974,  as  amended, 
5  U.S.C.  552a,  we,  the  Federal  Insurance 
and  Mitigation  Administralion  (FIMA) 
of  FEMA,  give  notice  of  proposed  new 
routine  uses,  and  revision  of  an  existing 
system  of  records  entitled  FEMA/FIA  2. 
National  Flood  Insurance  Program 
Application  and  Related  Documents 
Files  and  addition  of  new  systems  of 
records. 

DATES:  The  proposed  routine  uses, 
revision  of  existing  system  of  record  and 
addition  of  new  systems  of  records  will 
become  effective  on  January  23,  2002, 
without  further  notice  unless  comments 
necessitate  otherwise. 

We  invite  your  comments  on  these 
routine  uses  and  revisions  on  or  before 
February  22,  2002. 

ADDRESSES:  Please  address  comments  to 
the  Rules  Docket  Clerk,  Office  of  the 
General  Counsel,  Federal  Emergency 
Management  Agency,  room  840,  500  C 
Street,  SW.,  Washington,  DC  20472; 
(telefax)  (202)  646-4536,  or  (email) 
rules@fema  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Eileen  Leshan.  FOI A/Privacy  Act 
Specialist.  Federal  Emergency 
Management  Agency,  room  840.  500  C 
Street  SW..  Washington.  DC  20472. 
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(202)  646-4115,  (telefea)  (202)  646- 
4536,  or  email  EiIeen.Leshan@fema.gov. 
SUPPLEMENTARY  INFOfWATKNi:  We  last 
published  our  notice  of  system  of 
reakds  on  September  11,  2001,  66  FR 
47228;  January  5, 1987  (52  FR  324); 
February  3, 1987  (52  FR  3344);  March  5, 
1987  (52  FR  6875);  September  7, 1990 
(55  FR  37182):  and  June  7, 1991  (56  FR 
26415).  We  previously  published  the 
system  identified  as  FEMA/FIA-2, 
National  Flood  Insurance  Application 
and  Related  Files  on  November  26, 
1982, 47  FR  53492;  amended  on  October 

25. 1983. 48  FR  49376;  February 

17.1984. 49  FR  6168;  May  13,1985,  50 
FR  20007;  January  5,1987. 52  FR  324; 
July  28.1988.  53  FR  28437;  August  9, 
1988,  53  FR  29947. 

Propoied  New  Routine  Use 

We  have  created  the  Repetitive  Loss 
Target  Group  (RLTG)  as  part  of  an 
initiative  to  reduce  claims  imder  the 
National  Flood  Insurance  Program 
(NFIP)  with  respect  to  properties  that 
have  sustained  midtiple  losses. 
Generally,  we  have  defined  repetitive 
loss  properties  as  those  that  have  had  at 
least  two  losses  of  $1,000  or  more 
within  any  10-year  period.  The  RLTG  is 
a  subset  of  these  properties  that  include 
currently  insured  properties  that  have 
either 

(1)  Two  or  more  losses  that  in  the 
aggregate,  equal  or  exceed  the  current 
value  of  the  insured  property;  or 

(2)  Four  or  more  losses. 
Approximately  11,000  properties  are 

included  in  the  RLTG. 

Inclusion  of  a  property  in  the  RLTG 
results  in  the  transfer  of  the  flood 
insiirance  policy  to  a  central  facility 
(Special  Direct  Facility  (SDF))  designed 
to  oversee  claims  and  to  coordinate  and 
facilitate  mitigation,  which  will  require 
a  new  Routine  Use  to  allow  transfer  of 
the  NFIP  Bureau  and  Statistical  Agent 
RLTG,  records  to  the  NFIP's  SDF,  which 
has  been  created  for  oversight  of  RLTG 
activities.  Accordingly,  a  new  Routine 
Use  is  proposed  to  permit  transfer  of 


RLTG  records  fitim  the  NFIP  Biueau  and 
Statistical  Agent  to  the  NFIP  Special 
Direct  Facility. 

Proposed  New  Routine  Use 

We  have  created  the  Preferred  Risk 
Policy  (PRP)  for  policyholders  (1-4 
Family)  with  limited  loss  experience 
only  located  in  B,  C,  and  X  Zones. 
Eligible  policyholders  receive  a 
discount  off  the  standard  flood 
insurance  rate.  To  be  eligible  to  receive 
this  benefit,  however,  there  are  certain 
conditions  based  upon  the  building's 
loss  history,  regardless  of  ownership 
that  the  owner  must  meet. 

If  any  of  the  following  conditions, 
arising  from  one  or  more  occurrences, 
exist  then  the  dwelling  is  not  eligible: 

(1)  2  loss  payments,  each  more  than 
$1,000; 

(2)  3  or  more  loss  payments, 
regardless  of  amoimt; 

(3)  2  Federal  Disaster  Relief  payments, 
each  more  than  $1,000; 

(4)  3  Federal  Disaster  Relief  payments, 
regardless  of  amoimt;  or 

(5)  1  flood  insurance  claim  payment 
and  1  flood  disaster  relief  payment 
(including  loans  and  grants),  each  more 
than  $1,000. 

If  a  policyholder  applies  for  a  PRP, 
and  is  denied,  he  needs  NFIP  records 
regarding  the  property's  loss  history 
before  his  or  her  ownership  to 
determine  whether  the  NFTP's 
determination  was  correct.  Currently, 
these  records  are  protected  from 
disclosure.  Accordingly,  we  propose  a 
new  Routine  Use  to  permit  release  of  a 
property's  prior  loss  history  to  a 
policyholder  whose  PRP  application  we 
have  denied. 

Proposed  New  Routine  Use 

In  many  instances  FEMA  must  work 
closely  with  federal  agencies,  state  and 
local  governments  in  order  to  achieve 
the  objectives  of  the  NFIP.  In  this 
connection,  FEMA  will  need  to  transfer 
NFIP  records  to  federal  agencies  and 
state  and  local  governments  for  the 
purpose  of  analysis,  research  and 


feasibility  studies.  Accordingly,  we 
propose  a  new  Routine  Use  to  permit 
release  of  NFIP  records  to  federal 
agencies  and  state  and  local 
governments  for  research,  analysis  and 
feasibility  studies. 

Revision  of  an  Existing  System  of 
Records 

We  are  also  revising  Our  existing 
routine  use  system,  FIMA/FEMA-2  to 
reflect  changes  mandated  by  the  passage 
of  time. 

New  Sjrstem  of  Records 

We  are  adding  new  systems  of  records 
to  reflect  the  growth  and  expansion  of 
the  NFIP. 

Dated:  January  10,  2002. 
Michael  D.  Brown, 
General  Counsel. 

The  proposed  new  routine  uses,  and 
the  new  and  revised  systems  of  records 
follow: 

FEMA-nMA-^ 

SYSTEM  name: 

National  Flood  Insurance  Direct 
Servicing  Agent  Application  and 
Related  Docimients  Files. 

SECURITY  CLASSFICATION: 

Unclassified. 

SYSTEM  LOCATWN: 

Various  offices  of  a  servicing  agent 
imder  contract  to  the  Federal  Insuraiice 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472.  We  also  provide 
copies  of  some  files  to  the  FEMA 
Regional  offices  when  they  request 
additional  information. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for  individual  flood 
insurance  and  individiuds  insured. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 


Form 


Title  of  form 


FEMA 
FEMA 
FEMA 
FEMA 
FEMA 
FEMA 
FEMA 
FEMA 
FEMA 
FEMA 
FEMA 
FEMA 
FEMA 
FEMA 


Form  81-64 
Form  81-16 
Form  81-18 
Form  81-23 
Form  81-17 
Form  81-67 
Form  81-31 
Form  81-65 
Form  81-25 
Form  81-40 
Form  81-41 
Form  41a  .... 
Form  81-42 
Form  81-43 


Applications  for  Participation  in  the  National  Flood  Insurance  Program. 

Flood  Insurance  Application. 

Rood  Insurance  oieneral  Change  Endorsements. 

Request  for  Policy  Processing  and  Renewal  Information. 

Flood  Insurance  Cancellation/Nullification  Request  Form. 

Rood  Insurance  Preferred  FVsk  Policy  Application. 

National  Rood  Insurance  Program  Elevation  Certificate. 

National  Rood  Insurance  Program  Floodproofing  Certificate. 

V  Zone  Risk  Factor  Ratirig  Form. 

National  Flood  Insurance  Program  Worksheet— Contents. 

NatkxuU  FkMd  Insurance  Program  Worksheet— Buikling. 

National  Rood  Insurance  Program  Worksheet — Buikling. 

Natkxial  Fk)od  Insurance  Proof  of  Loss. 

Natkxial  Fkxxl  Insurance  Program  Notice  of  Loss. 
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Form 

Trtle  of  forni 

FFMA  Fonn  81-44                                   

Statement  as  to  full  cost  of  repair  or  reptecerrwnt  under  the  replacement  cost 

FFMA  Form  81-45                               

coverage,  subject  to  the  terms  and  conditkxis  of  the  Standard  Fk>od  Insur- 
ance Policy. 
Adjuster's  Short  Fomi  Report. 

FFMA  Fnrm  81—57                                

Nattonal  Flood  Insurance  Program  Preliminary  Report. 

FFMA  Form  81-58                                    

National  Flood  Insurance  Program  Final  Report. 

FFMA  Form  81-59                     ..; - 

National  Flood  Insurance  Program  Narrative  Report. 

FEMA  Fonn  81-63  

National  Fkwd  Insurance  Program  Cause  of  Loss/Subrogatton  Report. 

This  system  may  contain  information 
regarding  the  name  of  the  bank/lender, 
date  of  mortgage,  address  of  the  bank/ 
lender  and  if  available,  information  on 
every  loan  placed  on  the  property 
during  the  current  owner's  tenure.  This 
system  may  also  contain  the  taxpayers' 
identification  number,  which  may  be 
the  social  security  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Flood  Insurance  Act  of  1968 
and  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4001-4129;  5  U.S.C. 
301;  Reorganization  Plan  No.  3  of  1978, 
3  CFR,  1978  Comp.,  p.  329;  and  E.O. 
12127,  3  CFR,  1979  Comp.,  p.  376. 

PURPOSE(S): 

To  carry  out  the  National  Flood 
Insurance  Program  and  verify 
nonduplication  of  benefits. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  M  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

To  insurance  agents,  brokers,       

adjusters  and  lending  institutions  NFIP 
policy  and  claims  records  for  carrying 
out  the  pxirposes  of  the  National  Flood 
Insurance  Program  and  verifying 
nonduplication  of  benefits. 

To  states.  Group  Flood  Insurance 
Program  (GFIP)  certificates  are  provided 
for  carrying  out  the  purposes  of  the 
National  Flood  Insurance  Program. 

To  the  Bureau  and  Statistical  Agent, 
the  Direct  Servicing  Agent  provides 
Transaction  Records  Reporting  and 
Processing  Plan  updates  regarding 
policy  and  claims  transactions. 

DISCLOSURE  TO  CONSINIER  REPORT1N0 
AGENCIES: 

Disclosure  under  5  U.S.C.  552a(b)(12): 
We  may  make  disclosures  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1661a(f))  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POLICES  AND  PRACTICES  FOR  STORMQ, 
RETREVSIO,  ACCESSING,  RETAMMG,  AND 
DHPOSMG  OF  RECORDS  M  SVSTBi:  STORAGE: 

Magnetic  Tape/disc/microfilm  and 
paper  files. 


retrievability: 

By  name  of  the  policyholder(s)  and 
policy  number. 

SAFEGUARDS: 

Personnel  screening,  hardware  and 
software  computer  security  measures; 
we  maintain  paper  records  in  locked 
containers  and/or  room.  We  maintain  all 
records  in  seciue  areas  by  card  key 
access  during  non-business  hours.  We 
retain  records  in  areas  accessible  only  to 
authorized  personnel,  who  are  properly 
screened,  cleared  and  trained. 

RETENTION  AND  DISPOSAL: 

We  keep  policy  records  as  long  as  the 
owner  desires  insurance  and  pays 
premitmis,  and  for  an  appropriate  time 
thereafter  and  we  keep  claim  records  for 
6  years  and  3  months  after  final  action, 
unless  litigation  exists.  We  will  dispose 
of  records  in  accord  with  FEMA  Records 
Schedule  Nl-311-86-1,  2A12  and. 
2A13. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472. 

NOTFICATHM  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager  identified 
above.  Written  requests  should  be 
clearly  marked  "Privacy  Act  Request" 
on  the  envelope  and  letter.  Requests 
should  include  the  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
address.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  idenidfication,  that  is,_a 
driver's  license,  employing 
organization's  identification  card,  or 
other  identification  card. 

RECORD  ACCESS  procedures: 

Same  as  Notification  procedure  above. 

CONTESTWG  RECORD  procedures: 

Same  as  Notification  procedures 
above.  The  letter  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it. 


and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
published  in  44  CFR  part  6. 

RECORDS  SOURCE  CATEGORIES: 

Individuals  who  apply  for  flood 
insurance  under  the  National  Flood 
Insurance  Program  and  individuals  who 
are  insured  under  the  program. 

EXEMPTIONS  CLAIMEO  FOR  THE  SYSTEM: 

None. 
FEMA/FIMA-3 
SYSTEM  NAME: 

National  Flood  Insurance  Bureau  and 
Statistical  Agent  (BSA)  Data  Elements 
and  Related  Files. 

SECURmr  CLASSIFICATION: 

Unclassified. 

SYSTEM  LOCATION: 

Various  offices  of  a  statistical  agent 
under  contract  to  the  Federal  Insurance 
and  Mitigation  Administration,  Federal  ^ 
Emergency  Management  Agency. 
Washington,  DC  20472. 

We  also  provide  copies  of  some  of  the 
files  to  the  FEMA  Regional  offices  when 
additional  information  is  requested  from 
them. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Data  elements  regarding  individuals 
insured. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  NFIP  has  entered  into  an 
"Arrangement"  with  participating 
private  insurance  companies  for  the  sale 
of  flood  insurance  policies.  Under  the 
terms  of  the  "Arrangement",  the  private 
insurance  companies  have  reporting 
requirements  applicable  to  the  writing 
and  servicing  of  policies  issued, 
advanced  in  the  Transaction  Record 
Reporting  and  Processing  (TRRP)  Plan. 
The  data  elements  required  by  the  TRRP 
plan  essentially  form  the  system  of        " 
records  for  FEMA/FIMA's  Bureau  and 
Statistical  Agent  contract.  The 
categories  of  records  in  the  system 
follow: 

(a)  Data  elements  records  for  New 
Business. 
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(b)  Data  elements  records  for  Policy 
Reinstatement  Without  Policy  Changes. 

(c)  Data  elements  records  for  Policy 
Reinstatement  With  Policy  Change. 

(d)  Data  elements  for  Renewals. 

(e)  Data  elements  for  Endorsements. 

(f)  Data  elements  for  Policy 
Correction. 

(gj  Data  elements  for  Cancellation. 

(h)  Data  elements  for  Cancellation 
Correction. 

(i)  Data  elements  for  Open  Claim/ 
Loss-Reserve. 

(j)  Data  elements  for  Reopen  Claim/ 
Loss. 

(k)  Data  elements  for  Change  Reserve. 

(1)  Data  elements  for  Partial  Payment. 

(m)  Data  elements  for  Close  Claim/ 
Loss. 

(n)  Data  elements  for  Close  Claim  Loss 
Without  Payment. 


(o)  Data  elements  for  Addition  to 
Final  Payment. 

(p)  Data  elements  for  Recovery  After 
Final  Pajnment. 

(q)  Data  elements  for  General  Claim/ 
Loss  Correction. 

(r)  Data  elements  for  Claim  Payment 
Correction. 

(s)  Data  elements  for  Recovery 
Correction. 

(t)  Data  elements  for  Special  Allocated 
Loss  Adjustment  Expense. 

(u)  Data  elements  for  Special 
Allocated  Loss  Adjustment  Expense 
Correction. 

(v)  Data  elements  for  Change  Policy 
Number  Key. 

(w)  Data  elements  for  Change  Date  of 
Loss  Key. 

(x)  Data  elements  for  Change  Claims 
Payment  Date  Key. 


(y)  Data  elements  for  Lender  Data 
(Expired  Policy  Notification), 
(z)  Adjuster  Certification  Application, 
(aa)  NFIP  Listing  of  1316  Properties. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Flood  Insurance  Act  of  1968 
and  the  Flood  Disaster  Protection  Act  of 
1973.  42  U.S.C.  4001-4129,  5  U.S.C. 
301,  Reorganization  Plan  No.3  of  1978, 
3  CFR.  1978  Comp.,  p.  329;  and 
E.0.12127,  3  CFR,  1979  Comp,  p.  376. 

|>URP0SE(S): 

To  carry  out  the  National  Flood 
Insurance  Program  and  verify 
nouduplication  of  benefits. 

ROUTME  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUOmG  CATEGOfflES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 


Category  of  users 


Pufposes 


1 


insurance 


To  property  loss  reporting  txjreaus,  State 
depairtments,  and  insurance  companies. 

2.  To  insurance  adjusters,  and  lending  institutions  

3:  To  FEMA's  readiness.  Recovery  and  Response  Direc- 
torate, The  Army  Corps  of  Efigineers,  Small  Business 

■  Administration,  the  American  Red  Cross,  the  Farm 
Service  Agency  for  USDA,  State  and  local  government 
ifKiividuai  and  family  grant  and  assistance  agencies. 

4.  To  Write- Your-Own  companies  as  autfiorized  in  44 
CFR  62.23. 

5.  To  State  and  local  government  individual  and  family 
grant  agencies. 


6.  To  State  ar>d  local  government  agencies  that  provide 
the  names  and  address  of  policyholders  and  a  brief 
general  description  of  their  plan  for  acquiring  and  relo- 
cating their  flood  prone  properties. 


7.  To  the  Army  Corps  of  Engineers,  state  and  local  gov- 
emmerrt  agerxaes  and  municipalities. 

8.  To  state  governments,  federal  agerKies,  and  federal  fi- 
narKial  instrumentalities  responsitHe  for  the  super- 
vision, approval,  regulation  or  insuring  of  banks,  sav- 
ings and  loan  associations  or  similar  institutions. 

9.  To  private  companies  engaged  in  or  planning  to  en- 
gage in  activities  to  n)arket  or  assist  lenders  and  nfK>rt- 
gage  servicing  companies. 

10.  To  lending  institutions,  mortgage  servicing  companies 
and  others  servicing  mortgage  loan  portfolios. 


11.  To  current  owners  of  properties  designated  under  the 
National  Flood  Insurance  Program  as  Repetitive  Loss 
Target  Group  properties. 


12.  To  the  Special  Direct  Facility 


13.  To  Preferred  Risk  Property  (PRP)  owners  wfio  are 
contesting  tfie  denial  of  their  PRP  applications. 

14.  To  federal  agerwies  artd  state  and  local  governments 


investigating  fraud  or  potential  fraud  in  connection  with  claims,  subject  to  the  ap- 
proval of  the  Office  of  Inspector  General,  FEMA. 

for  carrying  out  the  purposes  of  the  Natkxial  Flood  Insurance  Program. 

for  determining  eligibility  for  benefits  and  for  verification  of  nonduplk»ition  of  benefits 
following  a  fkxxJing  event  or  disaster. 


to  avoid  duplication  of  benefits  following  a  flooding  event  or  disaster  and  for  canying 
out  the  purposes  of  the  National  Flood  Insurance  Program. 

to  permit  such  agencies  to  assess  the  degree  of  financial  burdens  toward  residents 
such  as  States  and  local  governments  might  reasonably  expect  to  assume  in  the 
event  of  a  flooding  diaster  and  to  furttier  the  flood  insurance  mariteting  activities  of 
the  National  Flood  Insurance  Program. 

for  review  by  the  Administrator,  Federal  Insurance  Mitigatkm  Adminstration  to  ensure 
that  their  State  or  local  government  agerKy  is  engaged  in  flood  plain  management. 
Improved  real  property  acquisitions,  and  relocation  projects  that  are  consistent  with 
the  National  Flood  Insurance  Program  and,  upon  the  approval  by  the  Adminis- 
trator, Federal  Insurance  and  Mitigation  Administration,  that  the  use  furtfiers  flood 
plain  management  and  hazard  mitigation  goals  of  the  Agency. 

to  review  Natkmal  Flood  Insurance  Program  polk:y  and  claim  files  to  assist  them  in 
hazard  mitigation  and  flood  plain  management  activities  and  in  monitoring  compli- 
ance with  the  flood  plain  management  measures  duly  adopted  by  the  community. 

for  canying  out  the  purposes  of  the  Natk)nal  FkxxJ  Insurance  Program. 


NFIP  records  may  be  released  to  aki  efforts  of  lenders  and  mortgage  servkang  com- 
panies to  comply  with  tfie  requirements  of  the  Rood  Disaster  Protectron  Act  of 
1973  and  to  market  tfie  sale  of  fkxxJ  insurance  polteies  under  tfie  Nattonal  Flood 
Insurance  Program. 

NFIP  records  may  be  released  to  secure  fkxxi  insurance  protectkxi  for  those  prop- 
erties that  are  a  part  of  a  lending  institutkm's  mortgage  portfolk)  to  assure  lender 
compliance  with  the  fkx)d  insurance  purcfiase  requirements  of  tfie  Fk>od  Disaster 
Protection  Act  of  1973. 

the  dates  and  dollar  amounts  of  toss  payments  made  to  prior  owners  may  be  re- 
leased so  tfiat  owners  may  evaluate  wlietfier  tfiat  designation  is  appropriate  and 
may,  if  tfiey  believe  the  designatnn  is  not  appropriate,  use  the  informatkxi  to  ap- 
peal that  designatkxi. 

NFIP  Repetitive  Loss  records  for  tfie  processing  of  Repetitive  Loss  Target  Group  pd- 
k:yfiokJer  underwriting  and  daims  receords. 

tfie  properties'  prior  loss  histoiy. 

NFIP  records  for  research,  analysis  dnd  feasibilities  studies. 
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D)SCtX)SURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  We  may  make  disclosure 
from  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a{f),  or  the 
Federal  Saims  Collection  Act  of  1966 
(31  U.S.C.  3701  (a)(3)). 

POUCIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSMG,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  IN  SYSTEM: 

STORAGE: 

Tape  cartridge/disc/microfilm  and 
paper  files. 

RETRtEVAMUTY: 

By  name  of  the  policyholder(s)  and 
policy  number,  property  address  and  9- 
digit  zip  code. 

SAFEGUARDS: 

Personnel  screening,  hardware  and 
software  computer  security  measures; 
we  maintain  paper  records  in  locked 
containers  and/or  room.  We  maintain  all 
records  in  areas  that  building  guards 
seciire  diiring  non-business  hours.  We 
retain  records  in  areas  accessible  only  to 
authorized  personnel,  who  are  properly 
screened,  cleared  and  trained. 

RETENTION  AND  DISPOSAL: 

We  keep  data  records  for  7  years. 
Disposition  of  records  will  accord  with 
FEMA  Manual  5400.1. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager  identified 
above.  Written  requests  should  be 
clearly  marked  "Privacy  Act  Request" 
on  the  envelope  and  letter.  Requests 
should  include  the  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
address.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identification,  that  is, 
driver's  license,  employing 
organization's  identification  card,  or 
other  identification  card. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  procedure  above. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above.  The  letter  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, ' 


and  the  proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
published  in  44  CFR  part  6. 

RECORDS  SOURCE  CATEGORCS: 

Individuals  insured  under  the 
National  Flood  Insurance  Program 
(NFIP).  Write-Your-Own  (WYO) 
companies  that  write  National  Flood 
Insurance  Program  policies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

None. 
FEMA/HMA-4 
SYSTEM  NAME: 

National  Flood  Insiu-ance  Program 
Marketing  Records  and  Related  Files. 

SECURITY  CLASSIFICATION: 

Unclassified. 

SYSTEM  location: 

Various  offices  of  a  serving  agent 
under  contract  to  the  Federal  Insurance 
and  Mitigation  Administration,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472. 

categories  of  individuals  covered  by  the 
system: 

Consumers,  flood  insurance 
policyholders,  insurance  agents,  Write- 
Your-Own  companies  and  lenders. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Under  FIMA's  Marketing  program,  the 
NFIP  contractor  collects  records  under 
its  marketing  vehicle,  Cover  America  II. 

Research:  Cover  America  11  contains 
NFIP  records  of  research  conducted 
with  consumers,  flood  insurance 
policyholders,  insurance  agents,  Write- 
Your-Own  (WYO)  companies  and 
lenders,  including  names,  addresses, 
and  telephone  numbers.         » 

Direct  Mail:  Records  of  consumer  and 
insurance  agent  names  and  addresses 
used  for  direct  mailings. 

The  categories  of  records  in  the 
system  are:  market  research  data 
regarding  the  NFIP,  including 
information  with  respect  to  awareness, 
attitudes  and  satisfaction  as  it  relates  to 
the  NFIP,  which  is  obtained  through 
qualitative  surveys  approved  by  the 
Office  of  Management  and  Budget 
(OMB),  including  the  names  and 
addresses  of  participants. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Flood  Insurance  Act  of  1968 
and  the  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4001-4129;  5  U.S.C. 
301;  Reorganization  Plan  No.  3  of  1978, 
3  CFR,  1978,  Comp.,  p.  329;  and  E.O. 
12127,  3  CFR,  1979  Comp.,  p.  376. 


PURPOSE(S): 

To  plan  and  implement  a  marketing 
campaign  to  notify  the  public  regarding 
the  availability  of  flood  insurance 
protection  and  to  alert  the  public  to  the 
risks  of  flooding,  as  well  as  to  encoiuage 
the  public  to  obtain  more  information 
r^arding  the  NFIP. 

ROUTINE  USES  OF  RECORDS  MAMTAMCD  M  THE 
SYSTEM  mCLUDMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

None. 

DISCLOSURE  TO  CONSUMER  fttPORTMO 
AGENOES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  We  may  disclose  from  this 
system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act  (15  U.S.C.  1681a(f),  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORMQ, 
RETRIEVING,  ACCESSING,  RETAKING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Disc  and  paper  files. 

retrievabiuty: 

By  names,  addresses  and  telephone 
nimibers  of  consumers,  policyholders, 
insurance  agents,  WYO  companies,  and 
lenders. 

SAFEGUARDS: 

Personnel  screening,  hardware  and 
software  computer  security  measures; 
we  maintain  paper  records  in  locked 
containers  and/or  room.  We  maintain  all 
records  in  areas  that  we  secure  during 
non-business  hours.  We  retain  records 
in  areas  accessible  only  to  authorized 
personnel,  who  are  properly  screened, 
cleared  and  trained. 

retention  and  DISPOSAL: 

We  keep  records  for  research  for  2 
years.  We  will  dispose  of  records  in 
accord  with  FEMA  Records  Schedule 
Nl-311-86-1,  2A12  and  2A13. 

SYSTEM  MANA6ER(S)  AND  ADDRESS: 

Administrator,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager  identified 
above.  Written  requests  should  be 
clearly  marked  "Privacy  Act  Request" 
on  the  envelope  and  letter.  Requests 
should  include  the  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
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address.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identification,  that  is, 
driver's  license,  employing 
organization's  identification  card,  or 
other  identification  card.  . 

RECORD  ACCESS  PnOCEOURES: 

Same  as  Notification  procedure  above. 

CONTESTWG  RECORD  PROCEDURES: 

Same  as  Notification  procedures 
above.  The  letter  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought.  • 

FEMA  Privacy  Act  Regulations  are 
published  in  44  CFR  part  6. 

RECORDS  SOURCE  CATEGORKS: 

Consumers,  flood  insurance 
policyholders,  flood  insurance  agents 
and  lenders.  i 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

None. 
FEMA/nMA-5 
SYSTEM  name: 

National  Flood  Insurance  Program 
Telephone  Response  Center  (TRC) 
Consumer  and  Policyholder  Records 
and  Related  Documents  Files. 


SECURn^  CLASSnCATKM: 

Unclassified. 


SYSTEM  location: 

The  office  of  a  servicing  agent  under 
contract  to  the  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management,  Washington, 
DC  20472. 

CATEGORKS  OF  MOMOUALS  COVERED  BY  the 
SYSTEM: 

Consumers  requesting  NFIP 
Marketing  material  and  individuals 
insured. 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

FEMA/FIMA  has  a  contractor 
administering  its  Telephone  Response 
Center  (TRC),  where  we  maintain 
records  of  research  conducted  with 
consumers,  insurance  agents,  Write- 
Your-Own  (WYO)  companies  and 
individual  respondents'  names, 
addresses,  and  telephone  numbers.  The 
TRC  contractor  also  maintains  consumer 
records  to  review  the  efiiectiveness  of  its 
operation  and  for  quality  control 
purposes. 

The  categories  of  records  in  the 
system  are:  names  and  addresses  of 
consumers  seeking  NFIP  data, 
specifically,  reccvds  regarding  consumer 
research  and  inquiries. 


AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM! 

National  Flood  Insurance  Act  of  1968 
and  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4001-4129;  5  U.S.C. 
301;  Reorganization  Plan  No.  3  of  1978, 
3  CFR,  1978  Comp..  p.  329;  and  E.O. 
12127,  3  CFR,  1979  Comp.,  p.  376. 

PURPOSE(S): 

To  carry  out  the  National  Flood 
Insurance  Program. 

ROUTINE  USES  OF  RECORDS  MAMTAMEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

To  the  FEMA  Distribution  Center,  the 
TRC  transfers  the  names  and  addresses 
of  consumers  for  delivery  of  consumer 
kits. 

To  the  Bureau  and  Statistical  Agent, 
the  TRC  transfers  the  addresses  of 
callers/consumers  who  made  inquiries 
to  the  NFIP  to  match  them  against  the 
policyholder  file  to  ascertain  the 
number  of  callers  who  purchased  a 
policy. 

DISCLOSURE  TO  CONSUMER  REPORTING 
AGENOES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b)(12):  We  may  disclose  from  this 
system  to  "consiuner  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Art  (i  5  U.S.C.  1681a(f),  or  the 
Federal  Claims  Collection  Act  of  1966 
(31  U.S.C.  3701(a)(3)). 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  SYSTBI: 

STORAGE: 

Tape  cartridge/disc/  and  paper  files. 

retrievability: 

By  the  consumer's  name,  address  and 
telephone  nimiber. 

safeguards: 

Personnri  screening,  hardware  and 
software  computer  security  measiues; 
we  maintain  paper  records  in  locked 
containers  and/or  room.  We  maintain  all 
records  in  areas  that  building  guards 
secure  diiring  non-business  hours.  We 
retain  records  in  areas  accessible  only  to 
authorized  personnel,  who  are  properly 
screened,  cleared  and  trained. 

retention  and  disposal: 

We  keep  coiisimier  records  for  3 
years. 

SYSTEM  MANAGER(S)  AND  ADDRESS! 

Administrator,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472. 

NOTnCATION  procedures: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 


information  about  themselves  should 
contact  the  system  manager  identified 
above.  Written  requests  should  be 
clearly  marked  "FWvacy  Art  Request" 
on  the  envelope  and  letter.  Requests 
should  include  the  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
address.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identification,  that  is, 
driver's  license,  employing 
organization's  identification  card,  or 
other  identification  card,  or  other 
identification  card. 

RECORD  access  PROCEDURES: 

Same  as  Notification  procedure  above. 

CONTESTING  RECORD  PROCEDURES! 

Same  as  Notification  procedures 
above.  The  letter  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the.proposed  amendment  to  the 
information  sought. 

FEMA  Privacy  Act  Regulations  are 
published  in  44  CFR  part  6. 

RECORDS  SOURCE  CATEGORIES: 

Individuals  who  request  information 
about  flood  insurance  imder  the 
National  Flood  Insurance  Program  and 
individuals  who  are  insured  under  the 
program. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT! 

None. 

FEMA/FMA-6 
SYSTEM  NAME: 

National  Flood  Insiuance  Special 
Direct  Facility  (SDF)  Repetitive  Loss 
Target  Group  Records  and  Related  Files. 

SECURITY  CLASSVICATION: 

Unclassified.    . 

SYSTEM  LOCATION: 

The  office  of  a  servicing  agent  under 
contract  to  the  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management,  Washington, 
DC  20472. 

CATEGORKS  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Individuals  designated  as  RLTG 
policyholders. 

CATEGORKS  OF  RECORDS  IN  THE  SYSTEM! 

FEMA/FIMA  has  selected  a  contractor 
to  administer  and  operate  the  Repetitive 
Loss  Program  (RLP),  through  the  Special 
Direct  Facility  (SDF).  The  SDF 
maintains  records  of  the  RLP,  consisting 
of  RLP  underwriting  and  claims  data 
that  have  met  the  tlueshold 
requirements  to  be  designated  as      ■.■v.. 
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Repetitive  Loss  Target  Group  (RLTG) 


Form 


properties.  The  categories  of  records  in 
the  system  follow: 


FEMA  Form  81-64 
FEMA  Fomi  81-16 
FEMA  Form  81-18 
FEMA  Form  81-23 
FEMA  Form  81-17 
FEMA  Form  81-67 
FEMA  Form  81-31 
FEMA  Fomfi  81-65 
FEMA  Form  81-25 
FEMA  Form  81-40 
FEMA  Form  81-41 
FEMA  Form  41a  ... 
FEMA  Form  81-42 
FEMA  Form  81-43 
FEMA  Form  81-44 

FEMA  Form  81-45 
FEMA  Form  81-57 
FEMA  Form  81-58 
FEMA  Form  81-59 
FEMA  Form  81-63 


Title  of  form 


Applications  for  Participation  In  the  National  Flood  Insurance  Program. 
Flood  Insurance  Application. 
Flood  Insurance  General  Cfiange  Endorsements. 
Request  for  Policy  Processing  and  Renewal  Information. 
Flood  Insurance  Cancellation/Nullification  Request  Fomi. 

Flood  Insurance  Preferred  Risfc  Policy  Application.  '  .  ^ 

.IMational  Flood  Insurance  Program  Elevation  Certificate. 
National  Flood  Insurance  Program  Floodproofing  Certificate. 
V  Zone  Risk  Factor  Rating  Fomi. 
National  Flood  Insurance  Program  Wortcsheet— Contents. 
National  Flood  Insurance  Program  Worlcsheet — Building. 
National  Flood  Insurance  Program  Worksfieet— Building. 
National  Flood  Insurance  Proof  of  Loss. 
National  Flood  Insurance  Program  Notice  of  Loss. 
Statement  as  to  full  cost  of  repair  or  replacement  under  the  replacement  cost  coverage,  subject  to  the  terms 

and  conditions  of  the  Standard  Flood  Insurance  Policy. 
Adjuster's  Short  Forni  Report. 
National  Flood  Insurance  Program  Preliminary  Report. 
National  Flood  Insurance  Program  Final  Report. 
National  Flood  Insurance  Program  Nan-ative  Report. 
National  Flood  Insurance  Program  Cause  of  Loss/Subrogation  Report. 


This  system  may  contain  information 
regarding  the  name  of  the  bank/lender, 
date  of  mortgage,  address  of  bank/lender 
and  if  available,  information  on  every 
loan  placed  on  the  property  during  the 
current  owner's  tenure.  This  system 
may  also  contain  the  taxpayer's 
identification  number,  which  may  be 
his  or  her  social  seciuity  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM! 

National  Flood  Insurance  Act  of  1968 
and  Flood  Disaster  Protection  Act  of 
1973,  42  U.S.C.  4001-4129;  5  U.S.C. 
301;  Reorganization  Plan  No.  3  of  1978, 
3  CFR,  1978  Comp.,  p.  329;  and  E.O. 
12127,  3  CFR,  1979  Comp.,  p.  376. 

PURP0SE(S): 

To  carry  out  the  National  Flood 
Insiuance  Program. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  ANQ 
THE  PURPOSES  OF  SUCH  USES: 

To  RTLG  policyholders  who  are 
appealing  the  determination  that  their 
property  is  a  repetitive  loss  property, 
NFIP  repetitive  loss  property  history 
prior  to  their  ownership  of  the  property 
will  be  provided. 

To  insurance  agents,  brokers, 
adjusters  and  lending  institutions  for 
carrying  out  the  purposes  of  the 
National  Flood  Insurance  Program  and 
verifying  nondup^cation  of  benefits. 

To  the  Biueau  and  Statistical  Agent, 
the  Special  Direct  Facility  provides 
TRRP  Plan  updates  regarding  RLTG 
policy  and  claims  transactions. 


DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  under  5  U.S.C. 
552a(b)(l2):  We  may  make  disclosures 
fi-om  this  system  to  "consumer  reporting 
agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act,  15  U.S.C.  1681a(f),  or  the 
Federal  Claims  Collection  Act  of  1966, 
31  U.S.C.  3701(a)(3). 

POUCIES  AND  PRACTICES  FOR 
STORING,  RETRIEVING,  ACCESSING, 
RETAINING,  AND  DISPOSING  OF 
RECORDS  IN  SYSTEM: 

STORAGE! 

Tape  cartridge/ disc/and  paper  files. 

retrievabiuty:  r ' 

By  the  name  of  the  RLTG 
policyholders  and  RLTG  number. 

SAFEGUARDS: 

Personnel  screening,  hardware  and 
software  computer  security  measures; 
we  maintain  paper  records  in  locked 
containers  and/or  room.  We  maintain  all 
records  in  secure  areas  by  key  card 
access  during  non-business  hours.  We 
retain  records  in  areas  accessible  only  to 
authorized  personnel,  who  are  properly . 
screened,  cleared  and  trained. 

RETENTION  AND  DISPOSAL: 

We  keep  policy  records  as  long  as  the 
owner  desires  insurance  and  pays 
premiiuns,  and  for  an  appropriate  time 
thereafter  and  we  keep  claim  records  for 
6  years  and  3  months  after  final  action, 
unless  litigation  exists.  We  will  dispose 
of  records  in  accord  with  FEMA  Records 
Schedule  Nl-311-86-1,  2A12  and 
2A13. 


SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency, 
Washington,  DC  20472. 

NOTIFICATKMI  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manager  identified 
above.  Written  requests  should  be 
clearly  marked  "Privacy  Act  Request" 
on  the  envelope  and  letter.  Requests 
should  include  the  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current' 
address.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identification,  that  is. 
driver's  license,  employing 
organization's  identification  card,  or 
other  identification  card. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  above.  - 

CONTESnNG  RECORDS  PROCEDURES: 

Same  as  Notification  procedures 
above.  The  letter  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought.  FEMA  Privacy  Act 
regulations  are  published  in  44  CFR  part 
6. 

RECORDS  SOURCE  CATEGORIES: 

Individuals  who  apply  for  flood 
insurance  under  the  National  Flood 
Insiirance  Program  and  individuals  who 
are  insured  under  the  program. 
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SrSTBUS  EXEMPTED  FfWM  CERTAM  PflOVBONS 
OFTHEACn 

None. 
FEIIAyFIMA-7 
SYSTEM  NAME: 

National  Flood  Insiirance  Commiinity 
Rating  System  and  Related  Documents 
Files. 

SECURtTY  classification: 

Unclassified. 

system  location: 

Various  offices  of  a  firm  selected  to 
administer  the  CRS  program  for  the 
Federal  Insurance  and  Mitigation 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472.  We  also  provide  copies  of  some 
of  the  files  to  FEMA  Regional  offices 
when  they  request  additional 
information. 

CATEGOfKS  OF  MOMDUALS  COVERED  BY  THE 
SYSTEM: 

Communities  that  have  made  CRS 
applications  and  Repetitive  Loss 
property  owners.  I 

CATEGORKS  OF  RECORDS  M  THE  SYSTEM: 

FIMA/FEMA  has  created  the 
Commimity  Rating  System  (CRS),  a 
program  to  adjust  NFIP  insurance 
premium  rates  based  on  the  mitigation 
activities  implemented  by  a  community. 
A  firm  has  been  selected  to  process  CRS 
applications.  The  categories  of  records 
in  the  system  are:  community  CRS 
applications  and  repetitive  loss  property 
owners. 

AUTHORrTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

National  Flood  Insurance  Act  of  1968 
and  Flood  Disaster  Protection  Act  of 
1973, 42  U.S.C.  4001-4129;  5  U.S.C. 
301;  Reorganization  Plan  No.  3  of  1978, 
3  CFR.  1978  Comp.,  p.  329;  and  E.O. 
12127,  3  CFR,  1979  Comp.,  p.  376. 

PURPOSE(S):  I 

To  carry  out  the  National  Flood 
Insurance  Program. 

Routine  Uses  of  Records  Maintained 
in  the  System,  Including  Categories  of 
Users  and  the  Piirposes  of  Such  Uses: 

To  commimities,  repetitive  loss 
records  may  be  provided  to  address 
repetitive  loss  problems  within  the 
commimities . 

To  the  Bureau  and  Statistical  Agent, 
we  provide  repetitive  loss  records  for 
communities  that  have  updated  their 
repetitive  loss  mitigative  measiires. 

OOCLOSURE  TO  CONSUMER  REPORTMQ 


Disclosures  under  5  U.S.C. 
552a(b)(12):  We  may  make  disclosures 
from  this  system  to  "consumer  reporting 


agencies"  as  defined  in  the  Fair  Credit 
Reporting  Act,  15  U.S.C.  1681a(f),  or  the 
Federal  Claims  Collection  Act  of  1966, 
31  U.S.C.  3701(a)(3). 

POUaES  AND  PRACTKES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  SYSTEM: 

STORAGE: 

Magnetic  cartridge/disc/and  paper 
files. 

retrievabiuty: 

By  the  community's  name  and 
niunber.  By  the  NFIP  policyholder  name 
and  policy  number.  By  the  repetitive 
loss  locator  number. 

SAFEGUARDS: 

Personnel  screening,  hardware  and 
software  computer  seciuity  measiu«s; 
we  maintain  paper  records  in  locked 
containers  and/or  room.  We  maintain  all 
records  in  secure  areas  during  non- 
business hours.  We  retain  records  in 
areas  accessible  only  to  authorized 
personnel,  who  are  properly  screened, 
cleared  and  trained. 

RETENTION  AND  DISPOSAL: 

We  keep  records  for  3  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Administrator,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency, 
Washington.  DC  20472. 

NOTIFICATION  PROCEDURES: 

Individuals  wishing  to  inquire 
whether  this  system  of  records  contains 
information  about  themselves  should 
contact  the  system  manger  identified 
above.  Written  requests  should  be 
clearly  marked  "Privacy  Act  Request" 
on  the  envelope  and  letter.  Requests 
should  include  the  full  name  of  the 
individual,  some  type  of  appropriate 
personal  identification,  and  current 
address.  For  personal  visits,  the 
individual  should  be  able  to  provide 
some  acceptable  identification,  that  is, 
driver's  license,  employing 
organization's  identification  card,  or 
other  identification  card. 

RECORD  ACCESS  PROCEDURES: 

Same  as  Notification  above. 

CONTESTMG  RECORDS  PROCEDURES: 

Same  as  Notification  procedures 
above.  The  letter  should  state  clearly 
and  concisely  what  information  is  being 
contested,  the  reasons  for  contesting  it, 
and  the  proposed  amendment  to  the 
information  sought.  FEMA  Privacy  Act 
regulations  are  published  in  44  CFR  part 
6. 


RECORDS  SOURCE  CATEGORIES: 

Individuals  who  apply  for  flood 
insurance  imder  the  National  Flood 
Insurance  Program  and  individuals  who 
are  insured  under  the  program. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
Appendix  A 

Introduction  to  Routine  Uses:  We 
have  identified  certain  routine  uses  that 
apply  to  many  of  the  FEMA  systems  of 
notice  records.  We  will  list  the  specific 
routine  uses  applicable  to  an  individual 
system  of  record  under  the  "Routine 
Use"  section  of  the  notice  itself  and  they 
will  correspond  to  the  numbering  of  the. 
routine  uses  published  below.  These 
uses  are  published  only  once  in  the 
interest  of  simplicity,  economy  and  to 
avoid  redundancy,  rather  than  repeating 
them  in  every  individual  system  notice. 

(1)  Routine  Use — Law  Enforcement:  A 
record  from  any  FEMA  system  of 
records,  which  indicates  either  by  itself 
or  in  combination  with  other 
information  within  FEMA's  possession, 
a  violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory  in 
nature,  and  whether  arising  by  general 
statute,  or  by  regulation,  rule  or  order 
issued  pursuant  thereto,  and  which  we 
may  disclose,  as  a  routine  use,  to  the 
appropriate  agency  whether  Federal, 
State,  territorial,  local  or  foreign,  or 
foreign  agency  or  professional 
organization,  charged  with  the 
responsibility  of  enforcing, 
implementing,  investigating  or 
prosecuting  such  violation  or  charged 
with  implementing  the  statute,  rule, 
regulation  or  order  issued  under  it. 

(2)  Routine  Use — Disclosure  When 
Requesting  Information:  We  may 
disclose  as  a  routine  use  a  record  from 
a  FEMA  system  of  records  to  a  Federal, 
State  or  local  agency,  maintaining  civil, 
criminal,  regiilatory,  licensing  or  other 
enforcement  information  or  other 
pertinent  information,  such  as  current 
licenses,  if  necessary,  to  obtain 
information,  relevant  to  an  agency 
decision  concerning  the  hiring  or 
retention  of  an  employee,  the  issuance 
of  a  security  clearance,  the  letting  of  a 
contract,  or  the  issuance  of  a  license, 
grant  or  other  benefit. 

(2)  Routine  Use— Disclosure  of 
Requested  Information:  We  may 
disclose  as  a  routine  use  a  record  from 
a  FEMA  system  of  records  to  a  Federal 
agency,  in  response  to  a  written  request 
in  connection  with  the  liiring  or 
retention  of  an  employee,  the  issuance 
of  an  investigation  of  an  employee,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  benefit  by  the 
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requesting  agency,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
the  requesting  agency's  decision  on  the 
matter. 

(3)  Routine  Use — Grievance, 
Complaint,  Appeal:  We  may  disclose  as 
a  routine  use  a  record  from  a  FEMA 
system' of  records  to  an  authorized 
appeal  or  grievance  examiner,  formal 
complaints  examiner,  equal  opportunity 
investigator,  arbitrator,  mediator,  or 
other  duly  authorized  official  engaged 
in  investigation  or  settlement  of  a 
grievance,  complaint,  or  appeal  by  an 
employee.  We  may  disclose  a  record 
from  this  system  of  records  to  the  Office 
of  Personnel  Management  as 
government-wide  records;  we  will 
consider  those  records  as  part  of  the 
government-wide  system.  We  may 
transfer  as  a  routine  use  other  official 
personnel  records  covered  by  notices 
published  by  FEMA  and  considered  to 
be  separate  systems  of  records  to  the 
Office  of  Personnel  management  in 
accordance  with  official  personnel 
programs  and  activities. 

(5)  Routine  Use — Congressional 
Inquiries:  We  may  disclose  as  a  routine 
use  a  record  from  a  FEMA  system  of 
records  to  a  Member  of  Congress  or  to 
a  Congressional  stafi  member  in 
response  to  an  inquiry  of  the 
Congressional  office  made  at  the  request 
of  the  individual  about  whom  the  record 
is  maintained. 

(6)  Routine  Use— Private  Relief 
Legislation:  We  may  disclose  as  a 
routine  use  the  information  contained  in 
a  FEMA  system  of  records  to  tbe  Office 
of  Management  and  Budget  in 
connection  with  the  review  of  private 
relief  legislation  as  set  forth  in  OMB 
Circular  No.  A-19  at  any  stage  of  the 
legislative  coordination  and  clearance 
process  as  set  forth  in  that  circular. 

(7)  Routine  Use— Disclosure  to  the 
Office  of  Personnel  Management:  We 
may  disclose  as  a  routine  use  a  record 
from  a  FEMA  system  of  records  to  the 
Office  of  Personnel  Management 
concerning  information  on  pay  and 
leave  benefits,  retirement  deductions, 
and  any  other  information  concerning 
personnel  actions. 

(8)  Routine  Use — Disclosure  to 
National  Archives  and  Records 
Administration:  We  may  disclose  as  a 
routine  iise  a  record  from  a  FEMA 
system  of  records  management 
inspections  conducted  imder  authority 
of  44  U.S.C.  2904  and  2906. 

(9)  Routine  Use— Grand  Jury:  We  may 
disclose  as  a  routine  use  a  record  from 
any  system  of  records  to  a  grand  jury 
agent  pursuant  to  a  federal  or  State 
grand  jury  subpoena  or  to  a  prosecution 
request  that  such  record  be  released  for 


the  purpose  of  its  introduction  to  a 
grand  jury. 

IFR  Doc.  02-1549  Filed  1-22-02;  8:45  am) 
BILLING  CODE  6718-03-P 

FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  12  p.m.,  Monday, 

January  28,  2002. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 

2.  Any  items  carried  forward  from  a 
previously  annoimced  meeting. 

FOR  MORE  INFORMATION  PLEASE  CONTACT: 
Office  of  PubUc  Affairs  at  202-452- 
2955. 

SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
aimouncement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  January  18,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-1771  Filed  1-18-02;  1:18  pm] 

BILLING  CODE  6210-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  New 
Computer  Matching  Agreement 

AGENCY:  Department  of  Health  and 

Human  Services  (HHS),  Centers  for 

Medicare  &  Medicaid  Services  (CMS) 

(formerly  the  Health  Care  Financing 

Administration). 

ACTION:  Notice  of  a  New  Computer 

Matching  Agreement  (CMA). 


SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  CMA 
between  CMS  and  the  State  of  California 
Department  of  Health  Services  (DHS) 
titled  "Disclosiu*  of  Medicare  and 
Medicaid  Information." 

EFFECTIVE  DATES:  CMS  filed  a  CMA 
report  with  the  Chair  of  the  House 
Committee  on  Government  Reform  and 
Oversight,  the  Chair  of  the  Senate 
Committee  on  Govenunental  Affairs, 
and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  January  15,  2002.  To  ensure 
that  all  parties  have  adequate  time  in 
which  to  comment,  the  modified  or 
altered  system  of  records,  including 
routine  uses,  will  become  eff^ective  40 
days  from  the  publication  of  the  notice, 
or  from  the  date  it  was  submitted  to 
OMB  and  the  Congress,  whichever  is 
later,  unless  CMS  receives  comments 
that  require  alterations  to  this  notice. 

ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution,  CMS,  Room 
N2-04-27,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 
Comments  received  will  be  available  for 
review  at  this  location,  by  appointment, 
during  regular  business  hours.  Monday 
through  Friday  from  9  a.m.-3  p.m., 
eastern  standard  time. 

FOR  FURTHER  INFORMATION  CONTACT: 
Howard  Cohen,  Health  Insurance 
Specialist,  Program  Integrity  Group, 
Office  of  Financial  Affairs,  CMS.  Room 
C3-02-16,  7500  Seciuity  Boulevard. 
Baltimore,  Maryland  21244-1850.  The 
telephone  number  is  410-786-9537. 

SUPPLEMENTARY  INFORMATION: 

I.  DescriptiDD  of  the  Matching  Program 

A.  General 

The  Computer  Matching  and  Privacy 
Protection  Act  of  1988  (Pub.  L.  100- 
503),  amended  the  Privacy  Act  (5  U.S.C. 
552a)  by  describing  the  manner  in 
which  computer  matching  involving 
Federal  agencies  could  be  performed 
and  adding  certain  protections  for 
individuals  applying  for  and  receiving 
Federal  benefits.  Section  7201  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (Pub.  L.  100-508)  further  amended 
the  Privacy  Act  regarding  protections  for 
such  individuals.  The  Privacy  Act,  as 
amended,  regulates  the  use  of  computer 
matching  by  Federal  agencies  when 
records  in  a  system  of  records  are 
matched  with  other  Federal,  state,  or 
local  government  records.  It  requires 
Federal  agencies  involved  in  computer 
.    matching  programs  to: 
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1.  Negotiate  written  agreements  with 
the  other  agencies  participating  in  the 
matching  programs; 

2.  Obtain  the  Data  Integrity  Board 
approval  of  the  match  agreements; 

3.  Fiimish  detailed  reports  about 
matching  programs  to  Congress  and 
OKfB; 

4.  Notify  applicants  and  beneficiaries 
that  the  records  are  subject  to  matching; 
and,  5.  Verify  match  findings  before 
reducing,  suspending,  terminating,  or 
denying  an  individual's  benefits  or 
payments. 

B.  CMS  Computer  Matches  Subject  to 
the  Privacy  Act 

CMS  has  taken  action  to  ensiu«  that 
all  Computer  Matching  Programs  that 
this  Agency  participates  in  comply  with 
the  requirements  of  the  Privacy  Act  of 
1974,  as  amended. 


Etated:  January  14.  2002. 
ThooMS  A.  Scully, 

Administrator,  Centers  for  Medicare  S- 
Medicaid  Services. 

CaiA  Na  2001-06 


Computer  Matching  Agreement 
between  the  Centers  for  Medicare  & 
Medicaid  Services  and  the  State  of 
California  Department  of  Health 
Services  entitled  Disclosure  of  Medicare 
and  Medicaid  Information. 

SEcmvTY  classification: 
Level  Three  Privacy  Act  Sensitive. 

PARTICIPATMG  AGENCIES: 

The  Centers  for  Medicare  &  Medicaid 
Services  (CMS),  and  State  of  California 
Department  of  Health  Services  (DHS). 

AUTNOMTY  FOR  CONOUCTMG  MATCHNG 
POOGRAM: 

This  Computer  Matching  Program 
(CMP)  is  executed  to  comply  with  the 
Privacy  Act  of  1974  (Title  S  United 
States  Code  (U.S.C.)  sec.  552a),  as 
amended,  the  Office  of  Management  and 
Budget  (OMB)  Circular  A-130,  titled 
"Management  of  Federal  Information 
Resources"  published  at  65  FR  77677 
(December  12.  2000).  and  OMB 
guidelines  pertaining  to  computer 
matching  (54  FR  25818  (June  19, 1989)). 

Authority  for  this  matching  program 
is  giyen  under  the  matchii^  provisions 
of  sections  1816, 1842,  and  1874(b)  of 
the  Social  Security  Act  (42  U.S.C. 
1395h.  1395U,  and  1395kk(b)). 

Authority  for  DHS  to  participate  in 
this  computer-matching  program  is 
given  under  the  provisions  of  sections 
10740, 10748. 10750, 14000,  14000.3. 
14000.4, 14005, 14005.4, 14100.1, 14200 
of  the  California  Welfare  and 
histitutions  Code,  and  42  CFR  431.300 


through  431.307.  DHS  is  charged  with 
administration  of  the  Medicaid  program 
in  California  and  is  the  single  state 
agency  for  such  purpose.  DHS  may  act 
as  an  agent  or  representative  of  the 
Federal  government  for  any  purpose  in 
furtherance  of  DHS's  functions  or 
administration  of  the  Federal  funds 
granted  to  the  state.  In  California,  the 
Medi-Cal  Act  provides  qualifying 
individuals  with  health  care  and  related 
remedial  or  preventive  services, 
including  both  Medicaid  services  and 
services  authorized  under  state  law  that 
are  not  provided  under  Federal  law.  The 
program  to  provide  all  such  services  is 
known  as  the  Medi-Cal  program. 

PURPOSE  (S)  OF  THE  MATCHING  PROGRAM: 

The  purpose  of  this  agreement  is  to 
establish  the  conditions,  safeguards,  and 
procedures  imder  which  the  CMS  will 
conduct  a  computer  matching  program 
with  DHS  to  study  claims,  billing,  and 
eligibility  information  to  detect 
suspected  instances  of  fraud  and  abuse 
(F&A)  in  the  State  of  California.  CMS 
and  DHS  will  provide  a  CMS  contractor 
(hereinafter  referred  to  as  the 
"Custodian")  with  Medicare  and 
Medicaid/Medi-Cal  records  pertaining 
to  eligibility,  claims,  and  billing  which 
the  Custodian  will  match  in  order  to 
merge  the  information  into  a  single 
database.  Utilisdng  fraud  detection 
software,  the  information  will  then  be 
used  to  identify  patterns  of  aberrant 
practices  requiring  further  investigation. 
The  following  are  examples  of  the  type 
of  aberrant  practices  that  may  constitute 
F&A  by  practitioners,  providers,  and 
suppliers  in  the  State  of  California 
expected  to  be  identified  in  this 
matching  program:  (1)  Billing  for 
provisions  of  more  than  24  hours  of 
services  in  one  day,  (2)  providing 
treatment  and  services  in  ways  more 
statistically  significant  than  similar 
practitioner  groups,  and  (3)  up-coding 
and  billing  for  services  more  expensive 
than  those  actually  performed. 

CATEGORIES  OF  RECORDS  AND  MOMOUALS 
COVERED  BY  THE  MATCH: 

This  CMP  will  enhance  the  ability  of 
CMS  and  DHS  to  detect  F&A  by 
matching  claims  data,  eligibility,  and 
practitioner,  provider,  and  supplier 
enrollment  records  of  Medicare 
beneficiaries,  practitioners,  providers, 
and  suppliers  in  the  State  of  California 
against  records  of  Medicaid/Medi-Cal 
beneficiaries,  practitioners,  providers, 
and  suppliers  in  the  State  of  California. 

DESCRIPTION  OF  RECORDS  TO  BE  USED  M  THE 
MATCHING  PROGRAM: 

A.  Systems  of  Records. 
The  data  for  CMS  are  maintained  in 
the  following  Systems: 


National  Claims  History  (NCH), 
System  No.  09-70-0005,  was  most 
recently  published  at  59  FR  19181 
(April  22, 1994).  NCH  contains  records' 
needed  to  facilitate  obtaining  Medicare 
utilization  review  data  that  can  be  used ' 
to  study  the  operation  and  effectiveness 
of  the  Medicare  program.  Matched  data 
will  be  released  to  DHS  pursuant  to  the 
routine  use  as  set  forth  in  the  system 
notice. 

Enrollment  Database,  System  No.  09- 
70-0502  (form&rly  known  as  the  Health 
Insurance  Master  Record)  published  at 
55  FR  37547  (September  12, 1990). 
Matched  data  will  be  released  to  DHS 
pursuant  to  the  routine  use  set  forth  in 
the  system  notice. 

Medicare  Supplier  Identification  File, 
System  No.  09-70-0530  published  at  57 
FR  23420  (June  3, 1992).  Matched  data 
will  be  released  to  DHS  pursuant  to  the 
routine  use  as  set  forth  in  the  system 
notice. 

Unique  Physician/Provider 
Identification  Number  (formerly  known 
as  the  Medicare  Physician  Identification 
and  Eligibility  System),  System  No.  09- 
70-0525,  published  at  53  FR  50584  (Dec 
16, 1988).  Matched  data  will  be  released 
to  DHS  pursuant  to  the  routine  use  as 
set  forth  in  the  system  notice. 

Carrier  Medicare  Claims  Record, 
System  No.  09-70-0501  published  at  59 
FR  37243  (July  21, 1994).  Matched  data 
will  be  released  to  DHS  pursuant  to  the 
routine  use  as  set  forth  in  the  system 
notice. 

B.  The  data  for  DHS  are  maintained  in 
the  following  data  files: 

"Medi-Cal  RFF035  File  Paid  Claims," 
"Medi-Cal  Combined  Provider  Master 
File;"  and  "Medi-Cal  Eligibility  File. 

INCLUSIVE  DATES  OF  THE  MATCH: 

The  CMP  shall  become  effective  no 
sooner  than  40  days  after  the  report  of 
the  Matching  Program  is  sent  to  OMB 
and  Congress,  or  30  days  after 
publication  in  the  Federal  Register, 
which  ever  is  later.  The  matching 
program  will  continue  for  18  months 
from  the  effective  date  and  may  be 
extended  for  an  additional  12  months 
thereafter,  if  certain  conditions  are  met. 
[FR  Doc.  02-1524  Filed  1-22-02;  8:45  am) 
BILUNG  COOE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAll  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Delellon  of 
Systems  of  Records 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Centers  for 
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Medicare  &  Medicaid  Services  (CMS) 

(forinerly  the  Health  Care  Financing 

Administration). 

ACTION:  Notice  to  delete  12  systems  of 

records. 

SUMMARY:  CMS  proposes  to  delete  12 
systems  of  records  from  its  inventory 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
EFFECTIVE  DATE:  The  deletions  will  be 
effective  on  January  15,  2002. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution,  CMS,  Room 
N2-04-27,  7500  Seouity  Boulevard, 
Baltimore,  Maryland  21244-1850.  The 
telephone  number  is  (410)  786-3573. 
Comments  received  will  be  available  for 
review  at  this  location,  by  appointment, 
during  regular  business  hours,  Monday 
through  Friday  from  9  a.m.-3  p.m„ 
eastern  standard  time. 
SUPPLEMENTARY  INFORMATION:  CMS  is 
reorganizing  its  databases  because  of  the 
amount  of  information  it  collects  to 
administer  the  Medicare  and  Medicaid 
programs.  With  this  reorganization  of 
databases,  CMS  is  deleting  the  systems 
of  records  listed  below.  Retention  and 
destruction  of  the  data  contained  in 
these  systems  will  follow  the  schedules 
listed  in  the  system  notice.  CMS 
proposes  to  delete  the  following 
systems. 

Systems  to  be  Deleted: 

System  No.  09-70-0504,  "Beneficiary 

Part  A  and  B  Uncollectible 

Overpayment  File;" 
System  No.  09-70-0508, 

"Reconsideration  and  Hearing  Cases 

Files  (Part  A)  Hospital  Insurance 

Program;" 
System  No.  09-70-0512,  "Review  and 

Fair  Hearing  Case  Files — 

Supplementary  Medical  Insiuance 

Program;" 
System  No.  09-70-0516,  "Medicare 

Physician  Supplier  Master  File;" 
System  No.  09-70-0518,  "Medicare 

Clinic  Physician  Supplier  Master 

File;" 
System  No.  09-70-0522.  "Billing  and 

Collection  Master  Record  System;" 
System  No.  09-70-1511,  "Physical 

Therapists  in  Independent  Practice 

(Individuals);" 
System  No.  09-70-1512,  "Peer  Review 

Organizations  Data  Management 

Information  System;" 
System  No.  09-70-1516,  "Uniform 

Clinical  Data  Set;" 
System  No.  09-70-2003,  "Completion 

of  State  Medicaid  Quality  Control 

Reviews;" 
System  No.  09-70-2006,  "Income  and 

Eligibility  Verification  for  Medicaid 

Eligibility  Quality  Control  Reviews;" 


System  No.  09-70-9001,  "Health  Care 
Financing  Administration 
Correspondence  and  Assignment 
Tracking  and  Control  System;" 

Dated:  January  14,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  & 
Medicaid  Services. 
[PR  Doc.  02-1525  Filed  1-22-02;  8:45  am) 

BIUJHG  COOE  412»-0»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  Modified 
or  Altered  System 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS)  (formerly  the 
Health  Care  Financing  Administration), 
Department  of  Health  and  Human 
Services  (HHS). 

ACTION:  Notice  of  Modified  or  Altered 
System  of  Records  (SOR). 

summary:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
CMS  is  proposing  to  modify  or  alter  an 
SOR,  "Health  Insurance  Master  Record 
(HIMR),"  System  No.  09-70-0502.  CMS 
is  reorganizing  its  databases  because  of 
the  amount  of  information  it  collects  to 
administer  the  Medicare  program.  We 
are  proposing  to  amend  the  purpose  of 
the  HIMR  to  include  maintaining 
enrollment  data  without  utilization  data 
emd  change  the  name  from  the  HIMR  to 
read  the  "Enrollment  Database  (EDB)" 
to  reflect  this  amended  purpose.  The 
only  data  in  the  HIMR,  which  are  not  in 
the  EDB,  are  the  utilization  and  bill 
processing  data.  Since  the  EDB  will  now 
maintain  enrollment-related  data,  all 
utilization  data  for  bill  payment  record 
processing  will  now  be  maintained  in 
the  "Common  Working  FUe  (CWF)," 
System  No.  09-70-0526.  With  this 
reorganization  of  databases,  CMS  is 
deleting,  in  a  separate  notice,  the 
following  SOR:  "Medicare  Enrollment 
Records  Statistics  (MERS),"  System  No. 
09-70-0006,  and  the  "Health  Insurance 
Enrollment  Statistics,  General 
Enrolbnent  Period  (HIES),"  System  No. 
09-70-0007.  These  2  systems  are  being 
deleted  because  their  enrollment 
purpose  is  being  subsumed  into  the 
EDB.  The  EDB  does  maintain  data 
regarding  direct  billing  for  Medicare 
premiimis. 

The  security  classification  previously 
reported  as  "None"  will  be  modified  to 
reflect  that  data  in  this  system  are 
considered  to  be  "Level  Three  Privacy 
Act  Sensitive."  We  propose  to  delete 


published  routine  uses  nuimber  1 
authorizing  disclosures  to  the  Railroad 
Retirement  Board  (RRB),  nuimber  2 
authorizing  disclosures  to  state  welfare 
departments,  number  3  authorizing 
disclosures  to  state  audit  agencies, 
number  8  authorizing  disclosure  to 
contractors,  number  9  authorizing 
disclosures  to  state  welfare  agencies, 
number  12  authorizing  disclosures  to 
contractors,  number  13  authorizing 
disclosures  to  agencies  of  a  state 
government,  number  14  authorizing 
disclosures  to  group  health  plans, 
number  15  authorizing  disclosures  to 
contractors,  number  16  authorizing 
disclosures  for  Medicare  Secondary 
Payer  (MSP)  utilization  purposes, 
number  17  authorizing  disclosures  to 
the  Internal  Revenue  Service  (IRS),  and 
an  unnumbered  routine  use  authorizing 
disclosxu^  to  the  Social  Security 
AdministratioB  (SSA). 

Disclosures  allowed  by  routine  uses 
munber  1,  2,  3, 13, 17,  and  to  the  SSA 
will  be  covered  by  a  new  routine  use  to 
permit  release  of  information  to 
"another  Federal  and/or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent."  The  proposed  routine  use  for 
contractors  and  consultants  makes 
material  changes  to  published  routine 
uses  number  8, 12,  and  15,  and  as 
proposed  should  be  treated  as  a  new 
routine  use.  The  proposed  routine  use 
for  "other  insurers  and  group  health 
plans"  makes  material  changes  to 
published  routine  uses  niunber  11.  and 
14,  and  as  proposed  should  be  treated 
as  a  new  routine  use.  Routine  use 
number  9  is  being  deleted  because  the 
information  pertaining  to  Beneficiary 
State  File  and  Carrier  Alphabetical  State 
File,  is  no  longer  maintained  in  the 
EDB.  Routine  use  number  16  is  also 
being  deleted  because  the  information 
listed  in  the  routine  use  as  being 
releasable  for  MSP  utilization  purposes 
is  not  maintained  in  the  EDB. 

We  are  modifying  the  language  in  the 
remaining  routine  uses  to  provide 
clarity  to  CMS  intention  to  disclose 
individual-specific  information 
contained  in  this  system.  The  routine 
uses  will  then  be  prioritized  and 
reordered  according  to  their  usage.  We 
will  also  take  this  opportimity  to  update 
any  sections  of  this  SOR  that  were 
affected  by  the  recent  reorganization 
and  to  modify  language  in  the 
administrative  sections  to  correspond 
with  language  used  in  other  CMS  SORs. 

The  primary  purpose  of  the  SOR  is  to 
maintain  information  on  Medicare 
enrollment  for  the  administration  of  the 
Medicare  program,  iacluding  the 
following  functions:  ensuring  proper 
Medicare  enrollment,  claims  payment. 
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Medicare  premium  billing  and 
collection,  coordination  of  benefits  by 
validating  and  verifying  the  enrollment 
status  of  beneficiaries,  and  validating 
and  studying  the  characteristics  of 
persons  eiut)lled  in  the  Medicare 
program  including  their  requirements 
for  information.  Information  retrieved 
firom  this  SOR  will  also  be  disclosed  to: 
(1)  Support  regulatory,  reimbiu-sement, 
and  policy  functions  performed  within 
the  Agency  or  by  a  contractor  or 
consiUtant;  (2)  another  Federal  or  state 
agency,  agency  of  a  state  government,  an 
agency  established  by  state  law,  or  its 
^cal  agent;  (3)  providers  and  suppliers 
of  services  for  administration  of  Title 
XVni  of  the  Act;  (4)  third  parties  where 
the  contact  is  expected  to  have 
information  relating  to  the  individual's 
capacity  to  manage  his  or  her  own 
affairs;  (5)  Peer  Review  Organizations; 
(6)  other  insurers  for  processing 
individual  insurance  claims;  (7) 
focilitate  research  on  the  quality  and 
effectiveness  of  care  provided,  as  well  as 
payment-related  and  epidemiological 
projects;  (8)  support  constituent 
requests  made  to  a  congressional 
representative;  (9)  support  litigation 
involving  the  Agency;  and.(10)  combat 
fraud  and  abuse  in  certain  health 
benefits  programs.  We  have  provided 
background  information  about  the 
modified  system  in  the  "Supplementary 
Information"  section  below.  Although 
the  Privacy  Act  requires  only  that  CMS 
provide  an  opportunity  for  interested 
persons  to  comment  on  the  proposed 
routine  uses,  CMS  invites  comments  on 
all  portions  of  this  notice.  See  "Effective 
Dates"  section  for  comment  period. 
EFFECTIVE  DATES:  CMS  filed  a  modified 
or  altered  SOR  report  with  the  Chair  of 
the  House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
A^irs,  and  the  Administrator.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  January  15,  2002.  We  will  not 
disclose  any  information  under  a 
routine  use  imtil  30  days  after 
publication.  We  may  defer 
implementation  of  this  SOR  or  one  or 
more  of  the  routine  use  statements  listed 
below  if  we  receive  comments  that 
persuade  us  to  defer  implementation. 
AOORESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution.  CMS,  Mail- 
stop  N2-04-27,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  Conunents  received  will  be 
available  for  review  at  this  location,  by 
appointment,  during  regular  business 
hours.  Monday  through  Friday  bom  9 
a.m.  -3  p.m.,  eastern  daylight  time. 


FOR  FURTHER  INFORMATION  CONTACT:  Bob 

Ddnnelly,  Director,  Health  Plan  Policy 
Group,  Center  for  Beneficiary  Choices, 
CMS,  7500  Security  Boulevard,  Mail 
Stop  C4-25-02,  Baltimore,  Maryland 
21244-1850.  The  telephone  number  is 
(410)786-0629. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Modified  System 

A.  Background 

The  HIMR,  which  will  be  renamed  the 
EDB,  was  established  in  1965  to 
maintain  accurate  and  complete  data  on 
Medicare  enrollment,  entitlement,  and 
utilization.  Notice  of  the  modification  to 
this  system,  HIMR,  was  published  in  the 
Federal  Register  (FR)  at  55  FR  37549, 
(Dec.  18, 1990);  61  FR  6645  (Feb.  21, 
1996)  (added  unnumbered  social 
security  use);  63  FR  38414  (July  16, 
1998)  (added  three  fraud  and  abuse 
uses);  and  65  FR  50552  (Aug.  18,  2000) 
(deleted  one  and  modified  two  fraud 
and  abuse  uses).  MERS,  was  established 
to  study  the  characteristics  of  persons 
enrolled  in  the  Medicare  program  and 
establish  the  basis  for  Medicare  services 
utilization  rates.  MERS  is  being  deleted 
and  the  EDB  will  take  over  its 
enrollment  purpose.  HIES,  was 
established  to  contact  persons  eligible 
for  Part  B  benefits  who  had  refused  or 
withdrawn  coverage  of  these  benefits, 
for  purposes  of  re-enrollment  for  Part  B 
coverage  and  to  evaluate  results  of  such 
contacts.  This  system  is  also  being 
deleted,  and  its  enrollment  purpose  is 
being  subsiuned  by  the  EDB.  Utilization 
data  from  both  will  continue  to  be 
maintained  in  the  CWF. 

Since  these  systems  were  established, 
the  amount  of  enrollment  information 
CMS  collects  to  administer  the  Medicare 
program  has  vastly  increased.  To  be  of 
maximiun  use,  the  data  must  be 
organized  and  categorized  into  a 
comprehensive  system.  This  redesign  of 
CMS's  databases  will  result  in  changes 
to  the  collection,  aggregation,  and 
analysis  of  Medicare  information. 
Changes  in  the  way  CMS  processes  its 
enrollment  data  are  being  dramatically 
affected  by  the  database  redesign 
activity.  These  changes  are  necessary  to 
accomplish  two  major  initiatives: 

•  Enrollment-related  data  will  be 
processed  at  the  CMS  Data  Center  and 
not  at  the  SSA  National  Computer 
Center;  ' 

•  Enrollment-related  data  will  be 
consolidated  in  one  file  from  various 
sources. 

The  EDB  is  being  created  to  serve  as 
a  shared  data  resource  by  all  CMS 
information  systems.  Once  the  EDB  is 
established,  it  will  be  the  authoritative 
soiut:e  of  Medicare  enrollment  related 


information.  It  will  identify,  in  the  same 
manner  as  the  HIMR  did,  each  person 
cmrently  or  previously  entitled  to 
Medicare  benefits  based  upon  age, 
disability,  or  end-stage  Renal  Disease 
(ESRD)  under  Title  XVIII  of  the  Act  or 
under  provisions  of  the  Railroad 
Retirement  Act,  and  will  also  identify 
whether  a  person  is  currently  covered  or 
was  previously  covered  for  hospital 
insurance  benefits  (Part  A),  medical 
insurance  benefits  (Part  B),  or  both. 
Given  these  changes,  the  purpose 
statement  of  the  EDB  system  must  be 
amended  to  reflect  its  current  function 
of  maintaining  enrollment  data  without 
utilization  data.  The  amended  purpose 
of  the  EDB  will  read  as  follows:  "To 
maintain  information  on  Medicare 
enrollment  for  the  administration  of  the 
Medicare  program,  including  the 
following  functions:  ensuring  proper 
Medicare  enrollment,  claims  payment. 
Medicare  premimn  billing  and 
collection,  coordination  of  benefits  by 
validating  and  verifying  the  enrollment 
status  of  beneficiaries,  and  validating 
and  studying  the  characteristics  of 
persons  enrolled  in  the  Medicare 
program." 

B.  Statutory  and  Regulatory  Basis  for 
SOR 

Authority  for  maintenance  of  the 
system  is  given  under  sections  226, 
226A,  1811, 1818, 1818A,  1831, 1836, 
1837, 1838. 1843, 1876,  and  1881  of  the 
Social  Security  Act  (the  Act)  and  Title 
42  Code  of  Federal  Regulations  (CFR), 
parts  406, 407,  408,  411  and  424. 

Authority  for  maintenance  of  the 
system  section  1862  of  the  Act  was  a 
published  authority  in  the  published 
SOR.  We  included  section  1862  in  the 
modified  SOR  since  we  do  maintain  a 
limited  niunber  of  data  elements  in  the 
EDB  pertaining  to  MSP. 

Authority  for  maintenance  of  the 
system  section  1870  of  the  Act  was 
included  in  the  modified  system  since 
the  EDB  does  maintain  data  regarding 
direct  billing  for  Medicare  premiiuns. 
Section  1870  (g)  describes  refunding 
these  premiums. 

n.  Collection  and  Maintenance  of  Date 
in  the  System 

A.  Scope  of  the  Data  Collected 

The  system  contains  information 
related  to  Medicare  enrollment  and 
entitlement  and  MSP  data  containing 
other  party  liability  insiirance 
information  necessary  for  appropriate 
Medicare  claim  payment.  It  contains 
hospice  election,  premiimi  billing  and 
collection,  direct  billing  information, 
and  group  health  plan  enrollment  data. 
The  system  also  contains  the 
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individual's  health  insurance  numbers, 
name,  geographic  location,  race/ 
ethnicity,  sex,  and  date  of  birth. 

Information  is  collected -on 
individuals  age  65  or  over  who  have 
been,  or  currently  are,  entitled  to  health 
insurance  (Medicare)  benefits  under 
Title  XVm  of  the  Act  or  under 
provisions  of  the  Railroad  Retirement 
Act,  individuals  under  age  65  who  have 
been,  or  currently  are,  entitled  to  such 
benefits  on  the  basis  of  having  been 
entitled  for  not  less  than  24  months  to 
disability  benefits  under  Title  II  of  the 
Act  or  imder  the  Railroad  Retirement 
Act,  individuals  who  have  been,  or 
currently  are,  entitled  to  such  benefits 
because  they  have  ESRD,  individuals 
age  64  and  8  months  or  over  who  are 
likely  to  become  entitled  to  health 
insurance  (Medicare)  benefits  upon 
attaining  age  65,  and  individuals  under 
age  65  who  have  at  least  21  months  of 
disability  benefits  who  are  likely  to 
become  entitled  to  Medicare  upon  the 
25th  month  of  their  being  disabled. 

B.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  pemdts  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  disclosure  of 
data  is  known  as  a  "routine  use."  The 
government  will  only  release  EDB 
information  that  can  be  associated  with 
an  individual  as  provided  for  imder 
"Section  III.  Proposed  Routine  Use 
Disclosures  of  Data  in  the  System."  Both 
identifiable  and  non-identifiable  data 
may  be  disclosed  under  a  routine  use. 

We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
piupose  of  EDB.  CMS  has  the  following 
policies  and  procedures  concerning 
disclosures  of  information  that  will  be 
maintained  in  the  system.  Disclosure  of 
information  frtim  the  SOR  will  be 
approved  only  to  the  extent  necessary  to 
accomplish  the  purpose  of  the 
disclosure  and  only  after  CMS: 

1.  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
data  is  being  collected;  e.g.,  ensiuing 
proper  enrollment,  establishing  the 
validity  of  individual's  entitlement  to 
benefits,  verifying  the  accuracy  of 
information  presented  by  the 
individual,  insuring  proper 
reimbursement  for  services  provided, 
claims  pajrment,  and  coordination  of 
benefits  provided  to  patients. 

2.  Determines  that: 

a.  The  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 


b.  The  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  There  is  a  strong  probability  that 
the  proposed  use  of  the  data  would  in 
fact  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record; 

b.  Remove  or  destroy  at  the  earliest 
time  all  patient-identifiable  information; 
and 

c.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed. 

4.  Determines  that  the  data  are  valid 
and  reliable. 

m.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  imder  which  CMS  may  release 
information  from  the  EDB  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensiu^ 
that  the  disclosine  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  piuT)ose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  v/ai 
collected.  We  are  proposing  to  establish 
or  modify  the  following  routine  use 
•  disclosures  of  information  maintained 
in  the  system: 

1.  To  Agency  contractors,  or 
consultants  who  have  been  contracted 
by  the  Agency  to  assist  in 
accomplishment  of  a  CMS  function 
relating  to  the  purposes  for  this  SOR 
and  who  need  to  have  access  to  the  ^ 
records  in  order  to  assist  CMS. 

We  contemplate  disclosing 
information  imder  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  a  CMS  function  relating 
to  purposes  for  this  SOR. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  consultant 
whatever  information  is  necessary  for 
the  contractor  or  consultant  to  fulfill  its 


duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  or  consultant  from  using 
or  disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requires  the  contractor  or 
consultant  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  to: 

a.  Contribute  to  the  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a< 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

Other  Federal  or  state  agencies  in 
their  administration  of  a  Federal  health 
program  may  require  EDB  information 
in  order  to  support  evaluations  and 
monitoring  of  Medicare  claims 
information  of  beneficiaries,  including 
proper  reimbursemeiit  for  services 
provided; 

The  IRS  may  require  EDB  data  for  the 
application  of  tax  penalties  against 
employers  and  employee  organizations 
that  contribute  to  Employer  Group 
Health  Plan  or  Large  Group  Health  Plans 
that  are  not  in  compliance  with  42 
U.S.C.1395y(b); 

In  addition,  other  state  agencies  in 
their  administration  of  a  Federal  health 
program  may  require  EDB  information 
for  the  purposes  of  determining, 
evaluating  and/or  assessing  cost, 
effectiveness,  and  /or  the  quality  of 
health  care  services  provided  in  the 
state; 

The  RRB  requires  EDB  information  to 
administer  provisions  of  the  Railroad 
Retirement  Act  relating  to  railroad 
employment  and/or  the  administration 
of  the  Medicare  program; 

SSA  requires  EDB  data  to  assist  in  the 
implementation  and  maintenance  of  the 
Medicare  program; 

Disclosure  under  this  routine  use 
shall  be  used  by  state  Medicaid  agencies 
pursuant  to  agreements  with  the  HHS 
for  determining  Medicaid  and  Medicare 
eligibility,  for  quality  control  studies, 
for  determining  eligibility  of  recipients 
of  assistance  under  Titles  IV.  XVIII,  and 
XIX  of  the  Act,  and  for  the 
administration  of  the  Medicaid  program. 
Data  will  be  released  to  the  state  only  on 
those  individuals  who  are  patients 
under  the  services  of  a  Medicaid 
program  within  the  state  or  who  are 
residents  of  that  state; 
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We  also  contemplate  disclosing 
infonnation  under  this  routine  use  in 
situations  in  which  state  auditing 
agencies  require  EDB  infonnation  for 
auditing  state  Medicaid  eligibility 
considerations.  CMS  may  enter  into  an 
agreement  with  state  auditing  agencies 
to  assist  in  accomplishing  functions 
relating  to  purposes  for  this  SOR. 

3.  To  providers  and  suppliers  of 
services  directly  or  through  fiscal 
intermediaries  (FIs)  or  carriers  for  the 
administration  of  Title  XVIII  of  the  Act. 

Providers  and  suppliers  of  services 
require  EDB  iiiformation  in  order  to 
establish  the  validity  of  evidence  or  to 
verify  the  accuracy  of  information 
presented  by  the  individual,  as  it 
concerns  the  individual's  entitlement  to 
benefits  under  the  Medicare  program, 
including  proper  reimbursement  for 
services  provided. 

4.  To  third  party  contacts  in  situations 
where  the  party  to  be  contacted  has.  or 
is  expected  to  have  information  relating 
to  the  individual's  capacity  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for,  or  an  entitlement  to, 
benefits  under  the  Medicare  program 
and, 

a.  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exists:  the  individual  is  confined  to  a 
mental  institution,  a  court  of  competent 
jurisdiction  has  appointed  a  guardian  to 
manage  the  affairs  of  that  individual,  a 
court  of  competent  jurisdiction  has 
declared  the  individual  to  be  mentally 
incompetent,  or  the  individual's 
attending  physician  has  certified  that 
the  individual  is  not  sufficiently 
mentally  competent  to  manage  his  or 
her  own  affairs  or  to  provide  the 
information  being  sought,  the  individual 
cannot  read  or  write,  cannot  afford  the 
cost  of  obtaining  the  information,  a 
language  barrier  exist,  or  the  custodian 
of  the  Giformation  will  not,  as  a  matter 
of  policy,  provide  it  to  the  individual), 
or 

b.  The  data  are  needed  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following:  the  individual's 
entitlement  to  benefits  imder  the 
Medicare  program,  the  amoimt  of 
reimbursement,  and  in  cases  in  which 
the  evidence  is  being  reviewed  as  a 
result  of  suspected  fraud  and  abuse, 
program  integrity,  quality  appraisal,  or 
evaluation  and  measurement  of 
activities. 

Third  parties  contacts  require  EDB 
information  in  order  to  provide  support 
for  the  individual's  entitlement  to 


benefits  under  the  Medicare  program;  to 
establish  the  validity  of  evidence  or  to 
verify  the  accuracy  of  information 
presented  by  the  individual,  and  assist 
in  the  monitoring  of  Medicare  claims 
information  of  beneficiaries,  including 
proper  reimbiu-sement  of  services 
provided. 

5.  To  Peer  Review  Organizations 
(PROs)  in  connection  with  review  of 
clciims,  or  in  connection  with  studies  or 
other  review  activities,  conducted 
pursuant  to  Part  B  of  Title  XI  of  the  Act 
and  in  performing  affirmative  outreach 
activities  to  individuals  for  the  purpose 
of  establishing  and  maintaining  their 
entitlement  to  Medicare  benefits  or 
health  insurance  plans. 

PROs  will  work  to  implement  quality 
improvement  programs,  provide 
consultation  to  CMS,  its  contractors, 
and  to  state  agencies.  The  PROs  will 
assist  the  state  agencies  in  related 
monitoring  and  enforcement  efforts, 
assist  CMS  and  intermediaries  in 
program  integrity  assessment,  and 
prepare  simmiary  information  for 
release  to  CMS. 

6.  To  insurance  companies,  third 
party  administrators  ("TPA),  mnployers, 
self-insurers,  managed  care 
organizations,  other  supplemental 
insiirers,  non-coordinating  insurers, 
multiple  employer  trusts,  group  health 
plans  (i.e.,  health  maintenance 
organizations  (HMOs)  or  a  competitive 
medical  plan  (CMP)  with  a  Medicare 
contract,  or  a  Medicare-approved  health 
care  prepayment  plan  (HCPP)),  directly 
or  through  a  contractor,  and  other 
groups  providing  protection  for  their 
enrollees.  Information  to  be  disclosed 
shall  be  limited  to  Medicare  entitlement 
data.  In  order  to  receive  the  information, 
they  must  agree  to: 

a.  Certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insured  or  employees,  or  is 
^isiued  and/ or  employed  by  another 
entity  for  whom  they  serve  as  a  TPA; 

b.  Utilize  the  information  solely  for 
the  purpose  of  processing  the  identified 
individual's  insurance  claims;  and 

c.  Safeguard  the  confidentiality  of  the 
data  and  prevent  unauthorized  access. 

Other  insurers,  TPAs,  HMOs,  and 
HCPPs  may  require  EDB  infonnation  in 
order  to  support  evaluations  and 
monitoring  of  Medicare  claims 
information  of  beneficiaries,  including 
proper  reimbiirsement  for  services 
provided. 

7.  To  an  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  the 
restoration  or  maintenance  of  health,  or 
payment-related  projects. 


EDB  data  will  provide  for  research, 
evaluation,  and  epidemiological 
projects,  a  broader,  longitudinal, 
national  perspective  of  the  status  of 
Medicare  beneficiaries.  CMS  anticipates 
that  many  researchers  will  have 
legitimate  requests  to  use  these  data  in 
projects  that  could  ultimately  improve 
the  care  provided  to  Medicare 
beneficiaries  and  the  policy  that  governs 
the  care. 

8.  To  a  Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Beneficiaries  sometimes  request  the 
help  of  a  Member  of  Congress  in 
resolving  an  issue  relating  to  a  matter 
before  CMS.  The  Member  of  Congress 
then  writes  CMS,  and  CMS  must  be  able 
to  give  siifficient  information  to  be 
responsive  to  the  inquiry. 

9.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  cdmponent 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
EKDJ  has  agreed  to  represent  the 
employee,  or 

a.  Tne  United  States  Government, 
is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DOJ,  court,  or  adjudicatory  body 
involved. 

10.  To  a  CMS  contractor  (including, 
but  not  limited  to  FIs  and  carriers)  that 
assists  in  the  administration  of  a  CMS- 
administered  health  benefits  program, 
or  to  a  grantee  of  a  CMS-administered 
grant  program,  when  disclosure  is 
deemed  reasonably  necessary  by  CMS  to 
prevent,  deter,  discover,  detect, 
investigate,  examine,  prosecute,  sue 
with  respect  to,  defend  against,  correct, 
remedy,  or  otherwise  combat  fraud  or 
abuse  in  such  programs. 

We  contemplate  disclosing 
information  imder  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contract  or  grant  with  a  third 
party  to  assist  in  accomplishing  CMS 
functions  relating  to  the  purpose  of 
combating  fraud  and  abuse. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
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would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  grantee  whatever 
information  is  necessary  for  the 
contractor  or  grantee  to  fulfill  its  duties. 
In  these  situations,  safeguards  are 
provided  in  the  contract  prohibiting  the 
contractor  or  grantee  from  using  or 
disclosing  the  infonnation  for  any 
purpose  other  than  that  described  in  the 
contract  and  requiring  the  contractor  or 
grantee  to  retiun  or  destroy  all 
information. 

11.  To  another  Federal  agency  or  to  an 
instnunentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fi^ud  or  abuse  in, 
a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosiu«  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

Other  agencies  may  require  EDB 
information  for  the  purpose  of 
combating  fraud  and  abuse  in  such 
Federally  funded  programs.  Additional 
Circimistances  Affecting  Routine  Use 
Disclosure 

B.  Additional  Circumstances  Affecting 
Routine  Use  Disclosures 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  Parts  160  and  164, 

65  FR  82462  (12-28-00),  as  amended  by 

66  FR  12434  (2-26-01)).  Disclosures  of 
Protected  Health  Information  authorized 
by  these  routine  uses  may  only  be  made 
if,  and  as,  permitted  or  required  by  the 
"Standsuxls  for  Privacy  of  Individually 
Identifiable  Health  Information". 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient    . 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
tke  beneficiary). 

IV.  Safeguards 

A.  Administrative  Safeguards    . 

The  EDB  system  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 


include  but  are  not  limited  to:  the 
Privacy  Act  of  1984,  Computer  Secimty 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995,  the  Clinger-Cohen  Act  of 
1996,  and  the  Office  and  Management 
and  Budget  (0MB)  Circular  A-130. 
Appendix  IE,  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by 
OMB  Circular  A-130,  Appendix  ID. 
This  plan  conforms  fully  to  guidance 
issued  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
MIST  Special  Publication  800-18, 
"Guide  for  Developing  Security  Plans 
for  Information  Technology  Systems. 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 

Authorized  users:  Personnel  having 
access  to  the  system  have  been  trained 
in  Privacy  Act  and  systems  security 
requirements.  Employees  and 
contractors  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data.  In  addition,  CMS  is  monitoring 
the  authorized  users  to  ensiuv  against 
excessive  or  unauthorized  use.  Records 
are  used  in  a  designated  work  area  or 
workstation  and  the  system  location  is 
attended  at  all  times  during  working 
hours. 

To  insure  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  as  determined  at 
the  Agency  level.  This  prevents 
unauthorized  users  frt)m  accessing  and 
modifying  critical  data.  The  system 
database  configiiration  includes  five 
classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects;  e.g..  tables,  triggers, 
indexes,  stored  procedures,  packages, 
and  has  database  administration 
privileges  to  these  objects; 

•  Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 

•  Quality  Indicator  Report  Generator 
class  has  read-only  access  to  all  fields 
and  tables; 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  patient 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges. 


B.  Physical  Safeguards 

All  server  sites  have  implemented  the 
following  minimvun  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 
an  optimum  level  of  protection  and 
security  for  the  EDB  system: 

Access  to  all  servers  is  controlled, 
with  access  limited  to  only  those 
support  personnel  with  a  demonstrated 
need  for  access.  Servers  are  to  be  kept 
in  a  locked  room  accessible  only  by 
specified  management  and  system 
support  personnel.  Each  server  requires 
a  specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card,  key  and/or  combination 
that  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  se9urity  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  System 
resoiut:es  caused  by  fire,  electricity, 
water  and  inadequate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log  on — Authentication  is 
performed  by  the  Primary  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 

•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  Agency  level. 

•  Hours  of  Operation — May  be 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resume 
until  the  predetermined  time.  The 
appropriate  hovu-s  of  operation  are 
determined  and  implemented  at  the 
Agency  level. 

•  Inactivity  Log-out — Access  to  the 
NT  workstation  is  automatically  logged 
out  after  a  specified  period  of  inactivity. 

•  Warnings — Legsd  notices  and 
security  warnings  display  on  aU  servers 
and  workstations. 

•  Remote  Access  Services  (RAS) — 
Windows  NT  RAS  security  handles 
resource  access  control.  Access  to  NT 
resources  is  controlled  for  remote  users 
in  the  same  manner  as  local  users,  by 
utilizing  Windows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

C.  Procedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  infonnation  systems 
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security  as  stated  previously  in  this 
section.  Each  automated  information 
system  should  ensure  a  level  of  security 
commensurate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
firom  the  loss,  misuse,  disclosiue,  or 
modification  of  the  information 
contained  in  the  system. 

V.  Eftct  of  the  Modified  System  on 
Individual  Rights 

CMS  proposes  to  establidb  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use,  and  disseminate 
information  only  as  prescribed  therein. 
We  will  only  disclose  the  minimiun 
personal  data  necessary  to  achieve  the 
purpose  of  EDB.  Disclosure  of 
information  from  the  SOR  will  be 
approved  only  to  the  extent  necessary  to 
accomplish  the  purpose  of  the 
disclosure.  CMS  has  assigned  a  higher 
level  of  security  clearance  for  the 
information  in  this  system  to  provide 
added  security  and  protection  of  data  in 
this  system. 

CMS  will  take  precautionary 
measures  to  minimize  the  risks  of 
unauthorized  access  to  the  records  and 
the  potential  harm  to  individual  privacy 
or  other  personal  or  property  rights. 
CMS  will  collect  only  that  information 
necessary  to  perform  the  system's 
functions.  In  addition,  CMS  will  make 
disclosure  from  the  proposed  system 
only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Ihivacy  Act. 

CMS,  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  result  of  the  disclosure  of 
information  relating  to  individuals. 

Dated:  January  14.  2002. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  Sr 
Medicaid  Services. 
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SYSTEM  name: 

Enrollment  Database  (EDB).  HHS/ 
CMS/CBC. 

SECUMTY  classification:  | 

Level  Three  Privacy  Act  Sensitive 
Data. 

SYSTEM  location: 

CMS  Data  Center,  7500  Security 
Boulevard,  North  Btiilding.  First  Floor, 
Baltimore,  Maryland  21244-1850,  and 
at  various  other  remote  locations. 


CATEGORIES  OF  MOIVIOUALS  COVERED  BY  TME 
SYSTEM: 

Individuals  age  65  or  over  who  have 
been,  or  currently  are,  entitled  to  health 
insinance  (Medicare)  benefits  under 
Title  XVin  of  the  Act  or  under 
provisions  of  the  Railroad  Retirement 
Act;  individuals  under  age  65  who  have 
been,  or  currently  are,  entitled  to  such 
benefits  on  the  basis  of  having  been 
entitled  for  not  less  than  24  months  to 
disability  benefits  under  Title  n  of  the 
Act  or  imder  the  Railroad  Retirement 
Act;  individuals  who  have  been,  or 
currently  are,  entitled  to  such  benefits 
because  they  have  ESRD;  individuals 
age  64  and  8  months  or  over  who  are 
likely  to  become  entitled  to  health' 
insurance  (Medicare)  benefits  upon 
attaining  age  65,  and  individuals  imder 
age  65  who  have  at  least  21  months  of 
disability  benefits  who  are  likely  to 
become  entitled  to  Medicare  upon  the 
25th  month  of  their  being  disabled. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  information 
related  to  Medicare  enrollment  and 
entitlement  and  MSP  data  containing 
other  party  liability  insurance 
information  necessary  for  appropriate 
Medicare  claim  payment.  It  contains 
hospice  election.  Group  Health 
Organization  Insurance  health  plan 
election,  premium  billing  and 
collection,  direct  billing  information, 
and  group  health  plan  enrollment  data. 
The  system  also  contains  the 
individual's  health  insurance  niunbers, 
name,  geographic  location,  race/ 
ethnicity,  sex,  and  date  of  birth. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  is  given  under  sections  226, 
226A,  1811,  1818, 1818A,  1831, 1836, 
1837, 1838, 1843, 1876,  and  1881  of  the 
Act  and  Title  42  Code  of  Federal 
Regulations  (CFR),  parts  406,  407,  408, 
411  and  424. 

Authority  for  maintenance  of  the 
system  section  1862  of  the  Act  was  a 
published  authority  in  the  published 
SOR.  We  included  section  1862  in  the 
modified  SOR  since  we  do  maintain  a 
limited  nimiber  of  data  elements  in  the 
EDB  pertaining  to  MSP. 

Authority  for  maintenance  of  the 
system  section  1870  of  the  Act  was 
included  in  the  modified  system  since 
the  EDB  does  maintain  data  regarding 
direct  billing  for  Medicare  premiums. 
Section  1870  (g)  describes  refunding 
these  premiums. 

PURPOSE(S): 

The  primary  piupose  of  the  SOR  is  to 
maintain  information  on  Medicare 
enrollment  for  the  administration  of  the 


Medicare  program,  including  the 
following  functions:  ensuring  proper 
Medicare  enrollment,  claims  payment. 
Medicare  premium  billing  and 
collection,  coordination  of  benefits  by 
validating  and  verifying  the  enrollment 
status  of  beneficiaries,  and  validating 
and  studying  the  characteristics  of 
persons  enrolled  in  the  Medicare 
program  including  their  requirements 
for  information.  Information  retrieved 
firom  this  SOR  will  also  be  disclosed  to: 
(1)  Support  regulatory,  reimbursement, 
and  policy  functions  performed  within 
the  Agency  or  by  a  contractor  or 
consiiltant;  (2)  another  Federal  or  state 
agency,  agency  of  a  state  government,  an 
agency  established  by  state  law,  or  its 
fiscal  agent;  (3)  providers  and  suppliers 
of  services  for  administration  of  Title 
XVm  of  the  Act;  (4)  third  parties  where 
the  contact  is  expected  to  have 
information  relating  to  the  individuals 
capacity  to  manage  his  or  her  own 
affairs;  (5)  Peer  Review  Organizations; 
(6)  other  insxuers  for  processing 
individual  insurance  claims;  (7) 
facilitate  research  on  the  quality  and 
effectiveness  of  care  provided,  as  well  as 
payment-related  and  epidemiological 
projects;  (8)  support  constituent 
requests  made  to  a  congressional 
representative;  (9)  support  litigation 
involving  the  Agency;  and  (10)  combat 
fraud  and  abuse  in  certain  health 
benefits  programs. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUDMG  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  EDB  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosiu'e  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  In  addition,  om  policy  will  be 
to  prohibit  release  even  of  non- 
identifiable  data,  except  pinsuant  to  one 
of  the  routine  uses,  if  there  is  a 
possibility  that  an  individual  can  be 
identified  through  implicit  deduction 
based  on  small  cell  sizes  (instances 
where  the  patient  population  is  so  small 
that  individuals  who  are  familiar  with 
the  enrollees  could,  because  of  the  small 
size,  use  this  information  to  deduce  the 
identity  of  the  beneficiary). 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
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Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164. 

65  FR  82462  (12-28-00),  as  amended  by 

66  FR  12434  (2-26-01)).  Disclosures  of 
Protected  Health  Information  authorized 
by  these  routine  uses  may  only  be  made 
if,  and  as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information."  We  are 
proposing  to  establish  or  modify  the 
following  routine  use  disclosures  of 
information  maintained  in  the  system: 

1.  To  Agency  contractors,  or 
consultants  who  have  been  contracted 
by  the  Agency  to  assist  in 
accomplishment  of  a  CMS  function 
relating  to  the  purposes  for  this  SOR 
and  who  need  to  have  access  to  the 
records  in  order  to  assist  CMS. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  govemmeiit,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  to: 

a.  Contribute  to  the  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Assist  Federal/ state  Medicaid 
programs  within  the  state. 

3.  To  providers  and  suppliers  of 
services  directly  or  throu^  fiscal 
intermediaries  (FIs)  or  carriers  for  the 
administration  of  Title  XVIII  of  the  Act. 

4.  To  third  party  contacts  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capacity  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for,  or  an  entitlement  to, 
benefits  imder  the  Medicare  program 
and, 

a.  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exists:  the  individual  is  confined  to  a 
mental  institution,  a  court  of  competent 
jurisdiction  has  appointed  a  guardian  to 
manage  the  affrdrs  of  that  individual,  a 
court  of  competent  jurisdiction  has 
declared  the  individual  to  be  mentally 
incompetent,  or  the  individual's 
attending  physician  has  certified  that 
the  individual  is  not  sufficiently 
mentally  competent  to  manage  his  or 
her  own  affairs  or  to  provide  the 
information  being  soiight,  the  individual 
cannot  read  or  write,  cannot  afford  the 
cost  of  obtaining  the  information,  a 
language  barrio  exist,  or  the  custodian 
of  the  kifonnation  will  not,  as  a  matter 
of  policy,  provide  it  to  the  individual), 
or 


b.  The  data  are  needed  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following:  the  individual's 
entitlement  to  benefits  under  the 
Medicare  program,  the  amoimt  of 
reimbiirsement,  and  in  cases  in  which 
the  evidence  is  being  reviewed  as  a 
result  of  suspected  fraud  and  abuse, 
program  integrity,  quality  appraisal,  or 
evaluation  and  measmement  of 
activities. 

5.  To  Peer  Review  Organizations 
(PRO)  in  connection  with  review  of 
claims,  or  in  connection  with  studies  or 
other  review  activities,  conducted 
pursuant  to  Part  B  of  Title  XI  of  the  Act 
and  in  performing  affirmative  outreach 
activities  to  individuals  for  the  purpose 
of  establishing  and  maintaining  their 
entitlement  to  Medicare  benefits  or 
health  insmance  plans. 

6.  To  insurance  companies,  third 
party  administrators,  (TPA),  employers, 
self-insmers,  managed  care 
organizations,  other  supplemental 
insurers,  non-coordinating  insurers, 
multiple  employer  trusts,  group  health 
plans  [i.e..  healdi  maintenance 
organizations  (HMO)  or  a  competitive 
medical  plan  (CMP)  with  a  Medicare 
contract,  or  a  Medicare-approved  health 

.  care  prepayment  plan  (HCPP)),  directly 
or  through  a  contractor,  and  other 
groups  providing  protection  for  their 
enrollees.  Information  to  be  disclosed 
shall  be  limited  to  Medicare  entitlement 
data.  In  order  to  receive  the  information, 
they  must  agree  to: 

a.  Certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insured  or  employees,  or  is 
insured  and/or  employed  by  another 
entity  for  whom  they  serve  as  a  TPA; 

b.  Utilize  the  information  solely  for 
the  pvirpose  of  processing  the  identified 
individual's  insurance  claims;  and 

c.  Safeguard  the  confidentiality  of  the 
data  and  prevent  unauthorized  access. 

7.  To  an  individual  or  organization  for 
a  research,  evaluation,  or 
epidemiological  project  related  to  the 
prevention  of  disease  or  disability,  the 
restoration  or  maintenance  of  health,  or 
payment-related  projects. 

8.  To  a  Member  of  Congress  or  to  a 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

9.  To  the  Department  of  Justice  (DOJ), 
coiut  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 


c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

10.  To  a  CMS  contractor  (including, 
but  not  limited  to  FIs  and  carriers)  that 
assists  in  the  administration  of  a  CMS- 
administered  health  benefits  program, 
or  to  a  grantee  of  a  CMS-administered 
grant  program,  when  disclosure  is 
deemed  reasonably  necessary  by  CMS  to 
prevent,  deter,  discover,  detect, 
investigate,  examine,  prosecute,  sue 
with  respect  to,  defend  against,  correct, 
remedy,  or  otherwise  combat  fraud  or 
abuse  in  such  programs. 

11.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in, 

a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  records  ar6  stored  on  magnetic 
media. 

RETRIEVABIUTY: 

All  Medicare  records  are  accessible  by 
HIC  nmnber  or  alpha  (name)  search. 
This  system  supports  both  on-line  and 
batch  access. 

SAFEGUARDS: 

CMS  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensiue 
against  excessive  or  unauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  secmity  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  imtil  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  imauthorized  access  to 
the  data. 

In  addition,  CMS  has  physical 
safeguards  in  place  to  reduce  the 
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exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  EDB 
system.  For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  the  Department  of 
Health  and  Hiunan  Services  (HHS) 
standards  and  National  Institute  of 
Standards  and  Technology  guidelines, 
e.g.,  security  codes  will  be  used, 
limiting  access  to  authorized  personnel. 
System  securities  are  established  in 
accordance  with  HHS,  Information 
Resource  Management  (IRM)  Circular 
#10,  Automated  Information  Systems 
Security  Program;  CMS  Automated 
Information  Systems  (AIS)  Guide, 
Systems  Securities  Policies,  and  OMB 
Circular  No.  A-130  (revised),  Appendix 

m. 


RETEimON  ANO  disposal: 

Records  are  maintained  for  a  period  of 
15  years.  1 

SYSTEM  MANAGERS  AND  AOORCSi: 

Director,  Health  Plan  Policy  Group, 
Center  for  Beneficiary  Choices,  CMS, 
7500  Security  Boiilevard,  Sl-05-06, 
Baltimore,  Maryland  21244-1850. 

NOmnCATKM  PnOCEDURE: 

For  purpose  of  access,  the  subject 
individual  should  write  to  the  system 
manager  who  will  require  the  system 
name,  health  insurance  claim  niunber, 
address,  date  of  birth,  and  sex,  and  for 
verification  piirposes,  the  subject 
individual's  name  (woman's  maiden 
name,  if  applicable),  and  social  security 
niunber  (SSN).  Furnishing  the  SSN  is 
voluntary,  but  it  may  make  searching  for 
a  record  easier  and  prevent  delay. 

RECOm  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procediues  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procedures  are  in  accordance  with 
department  regulation  45  CFR 
5b.5(a)(2)). 

CONTESTMQ  RECORD  procedures: 

The  subject  individual  should  contact 
the  systems  manager  named  above,  and 
reasonably  identify  the  record  and 
specify  tfa«  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  teasons  for  the  correction  with 
supporting  jiistification.  (Hiese 
procedures  are  in  accordance  with 
department  regulation  45  CFR  5b.7). 


record  source  CATEOORKS; 

The  data  contained  in  these  records 
are  furnished  by  the  individual,  or  in 
the  case  of  some  MSP  situations, 
through  third  party  contacts.  Thore  are 


cases,  however,  in  which  the  identifying 
information  is  provided  to  the  physician 
by  the  individual;  the  physician  then 
adds  the  medical  information  and 
submits  the  bill  to  the  carrier  for 
payment.  Updating  information  is  also 
obtained  from  the  Railroad  Retirement 
Board,  and  the  Master  Beneficiary 
Record  maintained  by  the  SSA. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

[FR  Doc.  02-1526  Filed  1-22-02;  8:45  am) 
BHJJNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  Modified 
or  Altered  System 

agency:  Department  of  Health  and 

Hiunan  Services  (HHS),  Centers  for 

Medicare  &  Medicaid  Services  (CMS) 

(formerly  the  Health  Care  Financing 

Administration). 

ACTION:  Notice  of  modified  or  altered 

System  of  Records  (SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  modify  or  alter  a 
system  of  records,  "Common  Working 
File  (CWF),"  System  No.  09-70-0526. 
We  propose  to  delete  published  routine 
uses  number  1  authorizing  disclosure  to 
claimants  and  their  authorized 
representatives,  number  3  authorizing 
disclosure  to  third  party  contacts  to 
establish  or  verify  information,  nmnber 
4  authorizing  disclosure  to  the  Treasury 
Department  for  investigating  alleged 
theft,  number  5  authorizing  disclosiue 
to  the  United  States  Postal  Service 
(USPS),  number  6  authorizing 
disclosine  to  the  Department  of  Justice 
(DOJ)  to  combat  fraud  and  abuse, 
number  7  authorizing  disclosure  to  the 
Railroad  Retirement  Board  (RRB). 
number  9  authorizing  disclosure  to  State 
Licensing  Board  for  review  of  imethical 
practices,  number  12  authorizing 
disclosure  to  state  welfare  departments, 
number  14  authorizing  disclosure  to 
state  audit  agencies,  niunber  16 
authorizing  disclosure  to  peer  review 
groups  to  assist  with  questions  of 
medical  necessity,  number  17 
authorizing  disclosure  to  physicians  and 
other  supplier  of  services  attempting  to 
validate  amounts  of  individual  items, 
number  18  authorizing  disclosure  to 
senior  citizen  volimteers  to  assist 
beneficiaries,  number  19  authorizing 
disclosure  to  a  contractor  to  recover 


erroneous  Medicare  payments,  number 
20  authorizing  disclosure  to  state  and 
other  governmental  Workers' 
Compensation  Agencies,  number  23 
authorizing  disclosure  to  an  agency  of  a 
state  government  or  established  by  law, 
and  an  unnumbered  routine  use 
authorizing  disclosure  to  the  Social 
Security  Administration  (SSA). 

Disclosures  permitted  under  routine 
uses  number  4,  5,  7,  9, 12, 14,  20,  23, 
and  to  the  SSA  will  be  made  a  part  of 
proposed  routine  use  number  2. 
Proposed  routine  use  number  2  will 
allow  for  release  of  information  to 
"another  Federal  and/or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent."  Disclosures  permitted  under 
published  routine  uses  number  1,  2,  3, 
and  18  will  now  be  covefed  by  proposed 
routine  use  number  3,  which  will  allow 
for  release  of  information  to  "third  party 
contacts."  Disclosure  to  "other  insurers 
and  group  health  plans"  contained  in 
published  routine  use  21  has  been 
broaden  to- include  similar  groups  with 
similar  activities.  This  routine  use  will 
be  renumbered  as  proposed  routine  use 
number  6.  Disclosures  permitted  under 
routine  use  number  6  will  be  covered  by 
proposed  routine  use  number  11,  which 
will  permit  the  release  of  data  to  other 
Federal  agencies  for  the  purposes  of 
combating  fraud  and  abuse.  Disclosures 
permitted  under  routine  use  number  10 
will  be  made  a  part  of  proposed  routine  ' 
use  number  4,  which  will  permit  the 
release  of  data  to  physicians  and 
providers  of  services.  Routine  use 
number  16  is  being  deleted  because  the 
information  listed  in  the  routine  use  as 
being  releasable  "at  the  request  of  the 
carrier  to  assist  in  the  resolution  of 
questions  of  medical  necessity, 
utilization  and  overutilization,"  is  no 
longer  maintained  in  the  CWF.  Routine 
use  niunber  17  is  also  being  deleted 
because  the  activity  listed  in  the  routine 
use  unnecessarily  duplicates  activities 
described  in  proposed  routine  use 
number  4.  Disclosures  permitted  under 
routine  use  number  19  will  now  be 
covered  by  proposed  routine  use 
number  10,  which  will  permit  the 
release  of  data  to  a  CMS  contractor  or 
grantee  for  the  purposes  of  combating 
fraud  and  abuse.  We  propose  to 
renumber  published  routine  use  number 
22  as  proposed  routine  use.  number  1 
and  modify  the  language  to  clarify  the 
circumstances  for  disclosure  to 
contractors  and  consultants.  We  will 
establish  a  new  proposed  routine  use 
numbn  9  to  allow  disclosure  to  DOJ  for 
the  purpose  of  representing  Agency 
employees  involved  in  litigation. 

Ilie  security  classification  previously 
reported  as  "None"  will  be  modified  to 
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reflect  that  the  data  in  this  system  is 
considered  to  be  "Level  Three  Privacy 
Act  Sensitive."  We  are  modif)dng  the 
language  in  the  remaining  routine  uses 
to  provide  clarity  to  CMS's  intention  to 
disclose  individual-specific  information 
contained  in  this  system.  The  routine 
uses  will  then  be  prioritized  and 
reordered  according  to  their  usage.  We 
will  also  take  the  opportunity  to  update 
any  sections  of  the  system  that  were 
affected  by  the  recent  reorganization 
and  to  update  language  in  the 
administrative  sections  to  correspond 
with  language  used  in  other  CMS 
systems  of  records. 

The  primary  purpose  of  the  system  of 
records  is  to  properly  pay  medical 
insurance  benefits  to  or  on  behalf  of 
entitied  beneficiaries.  Information  in 
this  system  will  also  be  released  to: 
Support  regulatory  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant,  another 
Federal  or  state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent,  third  party 
contacts,  providers  and  suppliers  of 
services  directiy  or  through  fiscal 
intermediaries  or  carriers,  Peer  Review 
Organizations  (PRO)  and  Quality 
Review  Organizations  (QRO),  insurance 
companies  and  other  ^x)ups  providing 
protection  for  their  enrollees,  or  who  are 
primary  payers  to  Medicare  in 
accordance  with  42  U.S.C.  1395y  (bl,  an 
individual  or  organization  for  research, 
evaluation,  or  epidemiological  projects, 
support  constituent  requests  made  to  a 
congressional  representative,  support 
litigation  involving  the  Agency  related 
to  this  system  of  records,  and  combat 
fraud  and  abuse  in  certain  Federally 
funded  health  care  programs.  We  have 
provided  backgroimd  information  about 
the  modified  systeni  in  the 
"Supplementary  Information"  section  ' 
below.  Although  the  Privacy  Act 
requires  only  tibat  CMS  provide  an 
opportunity  for  interested  persons  to 
comment  on  the  proposed  routine  uses, 
CMS  invites  comments  on  all  portions 
of  this  notice.  See  EFFECTIVE  DATES 
section  for  comment  period. 
EFFECTIVE  DATES:  CMS  filed  a  modified 
or  altered  system  report  with  the  Chair 
of  the  House  Committee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Afiairs,  and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  January  15,  2002.  To  ensure 
that  all  parties  have  adequate  time  in 
which  to  comment,  the  modified  or 
altered  system  of  records,  including . 
routine  uses,  ivill  become  effective  40 
days  frttm  the  publication  of  the  notice. 


or  frtim  the  date  it  was  submitted  to 
OMB  and  the  congress,  whichever  is 
later,  unless  CMS  receives  comments 
that  require  alterations  to  this  notice. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution,  CMS,  Room 
N2-04-27,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 
Comments  received  will  be  available  for 
review  at  this  location,  by  appointment, 
during  regular  business  hours,  Monday 
through  Friday  from  9  a.m.-3  p.m., 
eastern  time  zone. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Wolfsheimer,  Health  Insurance 
Specialist,  Division  of  Fiscal 
Intermediary  Systems  and  Common 
Working  Files,  Business  Systems 
Operating  Group,  Office  of  Information 
Services,  CMS,  Room  N2-09-27,  7500 
Security  Boulevard,  Baltimore, 
-Maryland  21244-1850.  The  telephone 
number  is  410-786-6160. 
SUPPLEMENTARY  INFORMATION: 

L  Description  of  the  Modified  System  of 
Records 

A.  Statutory  and  Regulatory  Basis  For 
System  of  Records 

In  1988,  CMS  modified  an  SOR  under 
the  authority  of  sections  1816,  and  1874 
of  Tide  XVffl  of  die  Act  (die  Act)  (42 
United  States  Code  (U.S.C.)  1395h,  and 
1395kk).  Notice  of  the  modification  to 
this  system,  "Common  Working  Files, 
System  No.  09-70-0526"  was  published 
in  the  Federal  Register  (FR)  at  53  FR 
52806  (Dec.  29, 1988),  an  unnumbered 
routine  use  was  added  for  the  SSA  at  61 
FR  6645  (Feb.  21, 1996),  three  new  fraud 
and  abuse  routine  uses  were  added  at  63 
FR  38414  (July  16, 1998),  and  then  at  65 
FR  50552  (Aug.  18.  2000),  two  of  the 
fraud  and  abuse  routine  uses  were 
revised  and  a  third  deleted. 

n.  Collection  and  Maintenance  of  Data 
in  the  Sjrstem 

A.  Scope  of  the  Data  Collected 

The  system  contains  information  on 
Medicare  beneficiaries,  on  whose  behalf 
providers  have  submitted  claims  for 
reimbursement  on  a  reasonable  cost 
basis  under  Medicare  Part  A  and  B,  or 
are  eligible,  and/or  individuals  whose 
enrollment  in  an  employer  group  health 
benefits  plan  covers  the  beneficiary. 
Information  contained  in  this  system 
consist  of  billing  for  medical  and  other 
health  care  services,  uniform  bill  for 
provider  services  or  equivalent  data  in 
an  electronic  format,  and  MSP  records 
containing  other  third  party  liability 
insurance  information  necessary  for 
appropriate  Medicare  claims  payment 
and  odier  documents  used  to  support 


payments  to  beneficiaries  and  providers 
of  services.  These  forms  contain  the 
beneficiary's  name,  sex,  health 
insurance  claim  number  (HIC),  address, 
date  of  birth,  medical  record  number, 
prior  stay  information,  provider  name 
and  address,  physician's  name,  and/or 
identification  number,  warranty 
information  when  pacemakers  are 
implanted  or  explanted,  date  of 
admission  or  discharge,  other  health 
insurance,  diagnosis,  surgical 
procedures,  and  a  statement  of  services 
rendered  for  related  charges  and  other 
data  needed  to  substantiate  claims. 

B.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  disclosure  of 
data  is  known  as  a  "routine  use."  The 
govenunent  will  only  release  CWF 
information  that  can  be  associated  with 
an  individual  as  provided  for  under 
"Section  m.  Proposed  Routine  Use 
Disclosure  of  Data  in  the  System."  Both 
identifiable  and  non-identifiable  data 
may  be  disclosed  under  a  routine  use. 
We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  CWF.  CMS  has  the  following 
policies  and  procedures  concerning 
disclosures  of  information  that  will  be 
maintained  in  the  system.  In  general, 
disclosure  of  information  &x>m  the 
system  of  records  will  be  approved  only 
for  the  minimum  information  necessary 
to  accomplish  the  purpose  of  the 
disclosure  only  after  CMS: 

1.  Determines  that  the  iise  or 
disclosure  is  consistent  with  the  reason 
that  the  data  is  being  collected,  e.g..  to 
properly  pay  medical  insurance  benefits 
to  or  on  behalf  of  entitied  beneficiaries. 

2.  Determines: 

a.  That  the  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form: 

b.  That  the  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  That  there  is  a  strong  probability 
that  the  proposed  use  of  the  data  would 
in  fact  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record; 
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b.  Remove  or  destroy  at  the  earliest 
time  all  individually-identifiable 
information;  and 

c.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed. 

4.  Determines  that  the  data  are  valid 
and  reliable. 

m.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  imder  which  CMS  may  release 
information  from  the  CWF  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  purpose  of  the 
disclosme  is  compatible  with  the 
piupose  for  which  the  information  was 
coUected.  We  propose  to  establish  or 
modify  the  following  routine  use 
disclosures  of  information  maintained 
in  the  system: 

1.  To  Agency  contractors  or 
consultants  who  have  been  engaged  by 
the  Agency  to  assist  in  accomplishment 
of  a  CMS  function  relating  to  the 
purposes  for  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  assist  CMS. 

We  contemplate  disclosing  ■ 
information  imder  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
iato  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  a  CMS  function  relating 
to  puiposes  for  this  system  of  records. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able  . 
to  give  a  contractor  or  consultant 
whatever  information  is  necessary  for 
the  contractor  or  consultant  to  fulfill  its 
duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  or  consultant  from  using 
or  disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
.  contract  and  requires  the  contractor  or 
considtant  to  retiim  or  destroy  all 
information  at  the  completion  of  the 
contract. 

Carriers  and  intermediaries 
occasionally  work  with  contractors  to 
identify  and  recover  erroneous  Medicare 
payments  for  which  workers' 
compensation  programs  are  liable. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 


established  by  state  law,  or  its  fisoal 
agent  pursuant  to  agreements  with  CMS 
to: 

a.  Contribute  to  the  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/or 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

Other  Federal  or  state  agencies  in 
their  administration  of  a  Federal  health 
program  may  require  CWF  information 
for  the  purposes  of  determining, 
evaluating,  and/or  assessing  cost, 
effectiveness,  and/or  the  quality  of 
health  care  services  provided  in  the 
state,  to  support  evaluations  and 
monitoring  of  Medicare  claims 
information  of  beneficiaries,  including 
proper  reimbursement  for  services 
provided. 

The  Treasury  Department  may  require 
CWF  data  for  investigating  alleged  theft, 
forgery,  or  unlawful  negotiation  of 
Medicare  reimbursement  checks. 

The  USPS  may  require  CWF  data  for 
investigating  alleged  forgery  or  theft  of 
reimbursement  checks. 

The  RRB  requires  CWF  information  to 
enable  them  to  assist  in  the 
implementation  and  maintenance  of  the 
Medicare  program. 

SSA  requires  CWF  data  to  enable 
them  to  assist  in  the  implementation 
and  maintenance  of  the  Medicare 
program. 

The  Internal  Revenue  Service  may 
require  CWF  data  for  the  application  of 
tax  penalties  against  employers  and 
employee  organizations  that  contribute 
to  Employer  Group  Health  Plan  or  Large 
Group  Health  Plans  that  are  not  in 
compliance  with  42  U.S.C.  1395y  (b). 

Disclosure  under  this  routine  use 
shall  be  used  by  state  Medicaid  agencies 
pursuant  to  agreements  with  HHS  for 
administration  of  state  supplementation 
payments  for  determinations  of 
eligibility  for  Medicaid,  for  enrollment 
of  welfare  recipients  for  medical 
insurance  under  section  1843  of  the  Act, 
for  quality  control  studies,  for 
determining  eligibility  of  recipients  of 
assistance  vmder  Tities  IV,  and  XIX  of 
the  Act,  and  for  the  complete 
administration  of  the  Medicaid  program. 
CWF  data  will  be  released  to  the  state 
only  on  those  individuals  who  are 
patients  imder  the  services  of  a 
Medicaid  program  within  the  state  or 
who  are  residents  of  that  state. 

Occasionally  state  licensing  boards 
require  access  to  the  CWF  data  for 


review  of  imethical  practices  or 
nonprofessional  conduct. 

We  also  contemplate  disclosing 
information  under  this  routine  use  in 
situations  in  which  state  auditing 
agencies  require  CWF  information  for 
auditing  of  Medicare  eligibility 
considerations.  Disclosure  of 
physicians'  customary  charge  data  are 
made  to  state  audit  agencies  in  order  to 
ascertain  the  corrections  of  Tide  XIX 
charges  and  payments.  CMS  may  enter 
into  an  agreement  with  state  auditing 
agencies  to  assist  in  accomplishing 
fractions  relating  to  purposes  for  this 
system  of  records. 

State  and  other  governmental 
workers'  compensation  agencies 
working  with  CMS  to  assvue  that 
workers'  compensation  payments  are 
made  where  Medicare  has  erroneously 
paid  and  workers'  compensation 
programs  are  liable. 

3.  To  third  party  contacts  (without  the 
consent  of  the  individuals  to  whom  the 
information  pertains)  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capacity  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for,  or  an  entitlement  to, 
benefits  under  the  Medicare  program 
and, 

a.  The  individual  is  unable  to.provide 
the  information  being  sought  (an 
individual  is  considered  to  be  unable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exists:  the  individual  is  confined  to  a 
mental  institution,  a  court  of  competent 
jurisdiction  has  appointed  a  guardian  to 
manage  the  affairs  of  that  individual,  a 
court  of  competent  jurisdiction  has 
declared  the  individual  to  be  mentally 
incompetent,  or  the  individual's 
attending  physician  has  certified  that 
the  individual  is  noj- sufficiently 
mentally  competent  to  manage  his  or 
her  own  affairs  or  to  provide  the 
information  being  sought,  the  individual 
cannot  read  or  write,  cannot  afford  the 
cost  of  obtaining  the  information,  a 
language  barrier  exist,  or  the  custodian 
of  the  information  will  not,  as  a  matter 
of  policy,  provide  it  to  the  individual), 
or 

b.  The  data  are  needed  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following:  The  individual's 
entitlement  to  benefits  imder  the 
Medicare  program;  and  the  amount  of 
reimbursement;  any  case  in  which  the 
evidence  is  being  reviewed  as  a  result  of 
suspected  fraud  and  abuse,  program 
integrity,  quality  appraisal,  or 
evaluation  and  measurement  of  program 
activities. 
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Third  parties  contacts  require  CWF 
information  in  order  to  provide  support 
for  the  individual's  entitiement  to 
benefits  under  the  Medicare  program;  to 
establish  the  validity  of  evidence  or  to 
verify  the  accuracy  of  information 
presented  by  the  individual  or  the 
representative  of  the  applicant,  and 
assist  in  the  monitoring  of  Medicare 
claims  information  of  beneficiaries, 
including  proper  reimbursement  of 
services  provided. 

Senior  citizen  volunteers  working  in 
the  carriers  and  intermediaries'  offices 
to  assist  Medicare  beneficiaries'  request 
for  assistance  may  require  access  to 
CWF  information. 

Occasioi^ally  fiscal  intermediary/ 
carrier  banks,  automated  clearing 
houses,  VANS,  and  provider  baiiks,  to 
the  extent  necessary  transfer  to 
providers  electronic  remittance  advice 
of  Medicare  payments,  and  with  respect 
to  provider  banks,  to  the  extent 
necessary  to  provide  account 
management  services  to  providers  using 
this  information. 

4.  To  providers  and  suppliers  of 
services  dealing  through  fiscal 
intermediaries  or  carriers  for  the 
administration  of  Title  XVm  of  the  Act. 

Providers  and  suppliers  of  services 
require  CWF  information  in  order  to 
establish  the  validity  of  evidence,  or  to 
verify  the  accuracy  of  information 
presented  by  the  individual  as  it 
concerns  the  individual's  entitlement  to 
benefits  under  the  Medicare  program, 
including  proper  reimbursement  for 
services  provided. 

Providers  and  suppliers  of  services 
who  are  attempting  to  validate  items  on 
which  the  amoimts  included  in  the 
annual  Physician/Supplier  Payment 
List,  or  other  similar  publications  are 
based. 

5.  To  Peer  Review  Organizations 
(PRO)  in  connection  with  review  of 
claims,  or  in  connection  with  studies  or 
other  review  activities,  conducted 
pursuant  to  Part  B  of  Tide  XI  of  the  Act 
and  in  performing  affirmative  outreach 
activities  to  individuals  for  the  purpose 
of  establishing  and  maintaining  their 
entitiement  to  Medicare  benefits  or 
health  insurance  plans. 

PROs  will  work  to  implement  quality 
improvement  programs,  provide 
consultation  to  CMS,  its  contractors, 
and  to  state  agencies.  PROs  will  assist 
the  state  agencies  in  related  monitoring 
and  enforcement  efforts,  assist  CMS  and 
intermediaries  in  program  integrity 
assessment,  and  prepare  summary 
information  for  release  to  CMS. 

6.  To  insurance  companies, 
underwriters,  third  party  administrators 
(TPA),  employers,  self-insurers,  group 
health  plans,  health  maintenance 


organizations  (HMO),  health  and 
welfare  benefit  funds,  managed  care 
organizations,  other  supplemental 
insurers,  non-coordinating  insurers, 
multiple  employer  trusts,  liability 
insurers,  no-fault  medical  automobile 
insurers,  workers'  compensation  carriers 
or  plans,  other  groups  providing 
protection  against  medical  expenses 
without  the  beneficiary's  authorization, 
and  any  entity  having  knowledge  of  the 
occurrence  of  any  event  affecting  (a)  an 
individual's  right  to  any  such  benefit  or 
payment,  or  (b)  the  initial  right  to  any 
such  benefit  or  pajrment,  for  the  purpose 
of  coordination  of  benefits  with  the 
Medicare  program  and  implementation 
of  the  MSP  provision  at  42  U.S.C.  1395y 
(b).  Information  to  be  disclosed  shall  be 
limited  to  Medicare  utilization  data 
necessary  to  perform  that  specific 
function.  In  order  to  receive  the 
information,  they  must  agree  to: 

a.  Certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insured  or  employees,  or  is 
insured  and/or  employed  by  another 
entity  for  whom  they  serve  as  a  TPA; 

b.  Utilize  the  information  solely  for 
the  purpose  of  processing  the 
individual's  insurance  claims;  and 

c.  Safeguard  the  confidentiality  of  the 
data  and  prevent  unauthorized  access. 

Other  insurers  may  require  CWF 
information  in  order  to  support 
evaluations  and  monitoring  of  Medicare 
claims  information  of  beneficiaries, 
including  proper  reimbursement  for 
services  provided. 

7.  To  an  individual  or  organization  for 
research,  evaluation,  or  epidemiological 
projects  related  to  the  prevention  of 
disease  or  disability,  the  restoration  or 
maintenance  of  health,  or  payment 
related  projects. 

The  CWF  data  will  provide  for 
research,  evaluations  and 
epidemiological  projects,  a  broader, 
longitudinal,  national  perspective  of  the 
status  of  Medicare  beneficiaries.  CMS 
anticipates  that  many  researchers  will 
have  legitimate  requests  to  use  these 
data  in  projects  that  could  ultimately 
improve  the  care  provided  to  Medicare 
beneficiaries  and  the  policy  that  governs 
the  care. 

8.  To  a  Member  of  Congress  or 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Beneficiaries  often  request  the  help  of 
a  Member  of  Congress  in  resolving  an 
issue  relating  to  a  matter  before  CMS. 
The  Member  of  Congress  then  writes 
CMS,  and  CMS  must  be  able  to  give 
sufficient  information  to  be  responsive 
to  the  inquiry. 


9.  To  the  Department  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  officid  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government. 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation  and  that  the  use  of  such 
records  is  deemed  by  the  Agency  to  be 
for  a  purpose  that  is  compatible  with  the 
purposes  for  which  the  Agency 
collected  the  records. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DOJ.  court  or  adjudicatory  body 
involved. 

10.  To  a  CMS  contractor  (including, 
but  not  limited  to  fiscal  intermediaries 
and  carriers]  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program, 
when  disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  program. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contract  or  grant  with  a  third 
party  to  assist  in  accomplishing  CMS 
functions  relating  to  the  purpose  of 
combating  fraud  and  abuse. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able    ■ 
to  give  a  contractor  or  grantee  whatever 
information  is  necessary  for  the 
contractor  or  grantee  to  fulfill  its  duties. 
In  these  situations,  safeguards  are 
provided  in  the  contract  prohibiting  the 
contractor  or  grantee  from  using  or 
disclosing  the  information  for  any 
purpose  other  than  tbOit  described  in  the 
contract  and  requiring  the  contractor  or 
grantee  to  return  or  destroy  all 
information. 

11.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
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investigate  potential  fraud  or  abuse  in  a 
health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

Other  agencies  may  require  CWF 
information  for  the  piupose  of 
combating  fraud  and  abuse  in  such 
Federally  funded  programs. 

B.  Additional  Circumstances  Affecting 
Routine  Use  Disclosures 

This  SOR  contains  Protected  Health 
Information  as  defined  by  (IHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  Parts  160  and  164, 
published  at  65  FR  82462  (12-28-00),  as 
amended  by  66  FR  12434  (2-26-01)). 
Disclosures  of  Protected  Health 
Information  authorized  by  these  routine 
uses  may  only  be  made  if,  and  as, 
permitted  or  required  by  the  "Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information." 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary). 

IV.  Safeguards  j 

A.  Administrative  Safeguards 

The  CWF  system  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  secxrrity  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  The 
Privacy  Act  of  1974,  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995,  the  Clinger-Cohen  Act  of 
1996,  and  the  Office  of  Management  and 
Budget  (0MB)  Circular  A-130, 
Appendix  HI.  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by  the 
OMB  Circular  A-130,  Appendix  ID. 
This  plan  conforms  fully  to  guidance 
issued  by  the  National  Institute  for 
Standards  and  Technology  (MIST)  in 
NIST  Special  Publication  800-18, 
"Guide  for  Developing  Security  Plans 
for  Information  Technology  Systems." 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 


is  using  to  ensiue  the  security  of  this 
system  and  the  information  within  it. 

Authorized  users:  Personnel  having 
access  to  the  system  have  been  trained 
in  Privacy  Act  and  systems  security 
requirements.  Employees  and 
contractors  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  imauthorized  access  to 
the  data.  In  addition,  CMS  is  monitoring 
the  authorized  users  to  ensure  against 
excessive  or  unauthorized  use.  Records 
are  used  in'a  designated  work  area  or 
workstation  and  the  system  location  is 
attended  at  all  times  during  working 
hours. 

To  assiu«  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  as  determined  at 
the  Agency  level.  This  prevents 
unaudiorized  users  frtim  accessing  and 
modifying  critical  data.  The  system 
database  configuration  includes  five 
classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects;  e.g.,  tables,  triggers, 
indexes,  stored  procedtues,  packages, 
and  has  database  administration 
privileges  to  these  objects; 

•  Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 

•  Quality  Indicator  Report  Generator 
class  has  read-only  access  to  all  fields 
and  tables; 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  individual 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileged. 

B.  Physical  Safeguards 

All  server  sites  have  implemented  the 
following  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 
an  optimum  level  of  protection  and 
security  for  the  CWF  system. 

Access  to  all  servers  is  controlled, 
with  access  limited  to  only  those 
support  personnel  with  a  demonstrated 
need  for  access.  Servers  are  to  be  kept 
in  a  locked  room  accessible  only  by 
specified  management  and  system 
support  personnel.  Each  server  requires 
a  specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card,  key  and/or  combination 
that  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 


housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  System  (AIS) 
resources  caused  by  fire,  electricity, 
water  and  inadeouate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log-on — Authentication  is 
performed  by  the  Primary  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 

•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  Agency  level. 

•  Hours  of  Operation — May  be 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resiune 
imtil  the  predetermined  time.  The 
appropriate  hours  of  operation  are 
determined  and  implemented  at  the 
Agency  level. 

•  Inactivity  Log-out — Access  to  the 
NT  workstation  is  automatically  logged 
out  after  a  specified  period  of  inactivity. 

•  Warnings — Legal  notices  and 
sectuity  warnings  display  on  all  servers 
and  workstations. 

•  Remote  Access  Services  (RAS) — 
Windows  NT  RAS  security  handles 
resoiu-ce  access  control.  Access  to  NT 
resources  is  controlled  for  remote  users 
in  the  same  manner  as  local  users,  by 
utilizing  Windows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

C.  Procedural  Safeguards:  All 
automated  systems  must  comply  with 
Federal  laws,  guidance,  and  policies  for 
information  systems  security  as  stated 
previously  in  this  section.  Each 
automated  information  system  should 
ensure  a  level  of  security  commensurate 
with  the  level  of  sensitivity  of  the  data, 
risk,  and  magnitude  of  the  harm  that 
may  result  from  the  loss,  misuse, 
disclosure,  or  modification  of  the 
information  contained  in  the  system. 

V.  Efiect  of  the  Modified  System  of 
Records  on  Individual  Ri^ts 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
coUect,  use,  and  disseminate 
information  only  as  prescribed  therein. 
Data  in  this  system  will  be  subject  to  the 
authorized  releases  in  accordance  with 
the  routine  uses  identified  in  this 
system  of  records. 

CMS  will  monitor  the  collection  and 
reporting  of  CWF  data.  CWF 
information  on  individuals  is  completed 
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by  contractor  personnel  and  submitted 
to  CMS  through  standard  systems 
located  at  different  locations.  CMS  will 
utilize  a  variety  of  onsite  and  offsite 
edits  and  audits  to  increase  the  accuracy 
of  CWF  data. 

CMS  will  take  precautionary 
measures  (see  item  IV.  above)  to 
minimize  the  risks  of  unauthorized 
access  to  the  records  and  the  potential 
harm  to  individual  privacy  or  other 
personal  or  property  rights.  CMS  will 
collect  only  that  information  necessary 
to  perform  the  system's  functions.  In 
addition,  CMS  will  make  disclosure  of 
identifiable  data  from  the  modified 
system  only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacy  Act. 

CMS,  therefore,  does  not  anticipate  an 
imfavorable  effect  on  individual  privacy 
as  a  result  of  the  disclostire  of 
information  relating  to  individuals. 

Dated:  January  14,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services.  , 

09-70-0525 

SYSTEM  name: 

Common  Working  Files  (CWF) 
System.  HHS/CMS/OIS. 

SECURnY  CLASSIflCATKm: 

Level  Three  Privacy  Act  Sensitive. 

SYSTEM  location: 

CMS  Data  Center,  7500  Security 
Boulevard,  North  Building,  First  Floor, 
Baltimore,  Maryland  21244-1850  and  at 
CMS  Regional  Offices,  CMS 
Intermediaries  and  Carriers,  and  at    . 
locations  listed  in  Appendix  A. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  contains  information  on 
Medicare  beneficiaries,  on  whose  behalf 
providers  have  submitted  claims  for 
reimbursement  on  a  reasonable  cost 
basis  tmder  Medicare  Part  A  and  B,  or 
are  eligible,  and/or  individuals  whose 
enrollment  in  an  employer  group  health 
benefits  plan  covers  the  beneficiary. 

CATEGORES  OF  RECORDS  IN  THE  SYSTEM: 

Information  contained  in  this  system 
consist  of  billing  for  medical  and  other 
health  care  services,  uniform  bill  for 
provider  services  or  equivalent  data  in 
an  electronic  format,  and  Medicare 
Secondary  Payer  (MSP)  records 
containing  other  third  party  liability 
insurance  information  necessary  for 
appropriate  Medicare  claims  payment 
and  other  documents  used  to  support 
payments  to  beneficiaries  and  providers 


of  services.  These  forms  contain  the 
beneficiary's  name,  sex,  health 
insurance  claim  number  (HIC),  address, 
date  of  birth,  medical  record  number, 
prior  stay  information,  provider  name 
and  address,  physician's  name,  and/or 
identification  number,  warranty 
information  when  pacemakers  are 
implanted  or  explanted,  date  of 
admission  or  discharge,  other  health- 
insurance,  diagnosis,  surgical 
procedures,  and  a  statement  of  services 
rendered  for  related  charges  and  other 
data  needed  to  substantiate  claims. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  the  maintenance  of  this 
system  of  records  is  given  under  the 
authority  of  sections  1816,  and  1874  of 
Title  XVni  of  the  Social  Security  Act  (42 
United  States  Code  (USC)  1395h,  and 
1395kk). 

PURPOSE(S): 

The  primary  purpose  of  the  system  of 
records  is  to  properly  pay  medical 
insiuance  benefits  to  or  on  behalf  of 
entitled  beneficiaries.  Information  in 
this  system  will  also  be  released  to: 
■  support  regulatory  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant,  another 
Federal  or  state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent,  third  party 
contacts,  providers  and  suppliers  of 
services  directly  or  through  fiscal 
intermediaries  or  carriers.  Peer  Review 
Organizations  (PRO),  insurance 
companies  and  other  groups  providing 
protection  for  their  enrollees,  or  who  are 
primary  payers  to  Medicare  in 
accordance  with  42  U.S.C.  1395y  (b),  an 
individual  or  organization  for  research, 
evaluation,  or  epidemiological  projects, 
support  constituent  requests  made  to  a 
congressional  representative,  support 
litigation  involving  the  agency  related  to 
this  system  of  records,  and  combat  fraud 
and  abuse  in  certain  Federally  funded 
health  care  programs. 

ROUTINE  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  specify 
circtmistances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  bam  the  CWF  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 


collected.  In  addition,  our  policy  will  be 
to  prohibit  release  even  of  non- 
identifiable  data,  except  pursuant  to  one 
of  the  routine  uses,  if  diere  is  a 
possibility  that  an  individual  can  be 
identified  through  implicit  deduction 
based  on  small  cell  sizes  (instances 
where  the  patient  population  is  so  small 
that  individuals  who  are  familiar  with 
the  enrollees  could,  because  of  the  small 
size,  use  this  information  to  deduce  the 
identity  of  the  beneficiary).  This  SOR 
contains  Protected  Health  Information 
as  defined  by  HHS  regulation 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information"  (45 
CFR  parts  160  and  164,  published  at  65 
FR  82462  (12-28-00),  as  amended  by  66 
FR  12434  (2-26-01)).  Disclosures  of 
Protected  Health  Information  authorized 
by  these  routine  uses  may  only  be  made 
if,  and  as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information."  We 
propose  to  establish  or  modify  the 
following  routine  use  disclosures  of 
information  maintained  in  the  system: 

1.  To  Agency  contractors  or 
consultants  who  have  been  engaged  by 
the  Agency  to  assist  in  accomplishment 
of  a  CMS  function  relating  to  the 
purposes  for  this  system  of  records  and 
who  need  to  have  access  to  the  records 
in  order  to  assist  CMS. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  pursuant  to  agreements  with  CMS 
to: 

a.  Contribute  to  thff  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits, 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds,  and/ or 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

3.  To  third  party  contacts  (without  the 
consent  of  the  individuals  to  whom  the 
information  pertains)  in  situations 
where  the  party  to  be  contacted  has,  or 
is  expected  to  have  information  relating 
to  the  individual's  capacity  to  manage 
his  or  her  affairs  or  to  his  or  her 
eligibility  for,  or  an  entitlement  to, 
benefits  imder  the  Medicare  program 
and, 

a.  The  individual  is  unable  to  provide 
the  information  being  sought  (an 
individual  is  considered  to  be  imable  to 
provide  certain  types  of  information 
when  any  of  the  following  conditions 
exists:  the  individual  is  confined  to  a 
mental  institution,  a  coiut  of  competent 
jurisdiction  has  appointed  a  guardian  to 
manage  the  affairs  of  that  individual,  a 
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court  of  competent  jurisdiction  has 
declared  the  individual  to  be  mentally 
incompetent,  or  the  individual's 
attending  physician  has  certified  that 
the  individual  is  not  sufficiently 
mentally  competent  to  manage  his  or 
her  own  affairs  or  to  provide  the 
information  being  sought,  the  individual 
cannot  read  or  write,  cannot  afford  the 
cost  of  obtaining  the  information,  a 
language  barrier  exists,  or  the  custodian 
of  the  information  will  not.  as  a  matter 
of  policy,  provide  it  to  the  individual), 
or 

b.  The  data  are  needed  to  establish  the 
validity  of  evidence  or  to  verify  the 
accuracy  of  information  presented  by 
the  individual,  and  it  concerns  one  or 
more  of  the  following:  the  individual's 
entitlement  to  benefits  under  the 
Medicare  program;  and  the  amoimt  of 
reimbursement;  any  case  in  which  the 
evidence  is  being  reviewed  as  a  result  of 
suspected  fraud  and  abuse,  program 
integrity,  quality  appraisal,  or 
evaluation  and  measiuement  of  program 
activities. 

4.  To  providers  and  suppliers  of 
services  dealing  through  fiscal 
intermediaries  or  carriers  for  the 
administration  of  Title  XVm  of  the  Act. 

5.  To  Peer  Review  Organizations 
(PRO)  in  coimection  with  review  of 
claims,  or  in  connection  with  studies  or 
other  review  activities,  conducted 
pursuant  to  Part  B  of  Title  XI  of  the  Act 
and  in  performing  affirmative  outreach 
activities  to  individuals  for  the  purpose 
of  establishing  and  jnaintaining  their 
entitlement  to  Medicare  benefits  or 
health  insurance  plans. 

6.  To  insurance  companies, 
underwriters,  third  party  administrators 
(TPA),  employers,  self-insurers,  group 
health  plans,  health  maintenance 
organizations  (HMO),  health  and 
welfare  benefit  funds,  managed  care 
organizations,  other  supplemental 
insurers,  non-coordinating  insurers, 
multiple  employer  trusts,  liability 
insurers,  no-fault  medical  automobile 
insurers,  workers'  compensation  carriers 
or  plans,  other  groups  providing 
protection  against  medical  expenses 
without  the  beneficiary's  authorization, 
and  any  entity  having  knowledge  of  the 
occurrence  of  any  event  affecting  (a)  an 
individual's  right  to  any  such  benefit  or 
payment,  or  (b)  the  initial  right  to  any 
such  benefit  or  payment,  for  the  purpose 
of  coordination  of  benefits  with  the 
Medicare  program  and  implementation 
of  the  MSP  provision  at  42  U.S.C.  1395y 
(b).  Information  to  be  disclosed  shall  be 
limited  to  Medicare  utilization  data 
necessary  to  perform  that  specific 
function.  In  order  to  receive  the 
information,  they  must  agree  to: 


a.  Certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insiu^  or  employees,  or  is 
insured  and/or  employed  by  another 
entity  for  whom  they  serve  as  TPA; 

b.  Utilize  the  information  solely  for 
the  purpose  of  processing  the 
individual's  insurance  claims;  and 

c.  Safeguard  the  confidentiality  of  the 
data  and  prevent  imauthorized  access. 

7.  To  an  individual  or  organization  for 
research,  evaluation,  or  epidemiological 
projects  related  to  the  prevention  of 
disease  or  disability,  the  restoration  or 
maintenance  of  health,  or  payment 
related  projects. 

8.  To  a  Member  of  Ck)ngress  or 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

9.  To  thej)epartment  of  Justice  (DOJ), 
court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  officiad  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation  and  that  the  use  of  such 
records  is  deemed  by  the  Agency  to  be 
for  a  purpose  that  is  compatible  with  the 
purposes  for  which  the  Agency 
collected  the  records. 

10.  To  a  CMS  contractor  (including, 
but  not  limited  to  fiscal  intermediaries 
and  carriers]  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program, 
when  disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  program. 

11.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fr^ud  or  abuse  in  a 
health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosiu«  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 


POUCCS  AND  PRACTICES  FOR  STORING, 
RETRCVVtO,  ACCESSMG,  RETANMNG,  AND 
nSPOSMG  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  maintained  on  paper, 
computer  diskette  and  on  magnetic 
storage  media. 

RETRtEVABIUTY: 

Information  can  be  retrieved  by  the 
beneficiary's  name,  HIC.  and  assigned 
imique  physician  identification  number. 

SAFEGUARDS: 

CMS  has  safeguards  for  authorized 
tisers  and  monitors  such  users  to  ensure 
against  excessive  or  imauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  siifficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 

In  addition,  CMS  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimimi  level  of 
protection  and  security  for  the  CWF 
system.  For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  the  Department  of 
Health  and  Human  Services  (HHS) 
standards  and  National  Institute  of 
Standards  and  Technology  guidelines, 
e.g.,  security  codes  will  be  used, 
limiting  access  to  authorized  personnel. 
System  securities  are  established  in 
accordance  with  HHS.  Information 
Resource  Management  (IRM)  Circular 
#10,  Automated  Information  Systems 
Security  Program;  CMS  Automated 
Information  Systems  (AIS)  Guide, 
Systems  Securities  Policies,  and  0MB 
Circular  No.  A-130  (revised)  Appendix 
ffl. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  in  a  secure 
storage  area  with  identifiers.  Records  are 
closed  at  the  end  of  the  calendar  year  in 
which  paid,  held  2  additional  years, 
transferred  to  Federal  records  center  and 
destroyed  after  another  2  years. 

SYSrai  MANAGERS  AND  address: 

Director,  Division  of  Intermediary  and 
Fiscal  Systems,  Business  Systems 
Operations  Group,  Office  of  Information 
Services,  CMS,  7500  Security 
Boulevard,  Room  N2-09-27,  Baltimore. 
Maryland  21244-1850. 
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NOTIFICATION  PROCEDURE: 

For  piirpose  of  access,  inquiries 
should  addressed  to  the  social  security 
office  nearest  the  requester's  residence, 
the  appropriate  intermediary,  the  CMS 
regional  office,  or  write  to  the  system 
manager  listed  above.  The  entity 
contacted  will  require  the  system  name, 
HIC,  address,  date  of  birth,  and  sex,  and 
for  verification  purposes,  the  subject 
individual's  name  (woman's  maiden 
name,  if  applicable),  and  social  security 
number  (SSN).  Furnishing  the  SSN  is 
volimtary,  but  it  may  make  searching  for 
a  record  easier  and  prevent  delay. 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  ouUined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procediires  are  in  accordance  with 
Department  regulation  45  Code  of 
Federal  Regulations  (CFR)  5b.5(a)(2)). 

CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  system  manager  named  above,  and 
reasonably  identify  the  record  suid 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
procedures  are  in  accordance  with 
Department  regiilation  45  CFR  5b.7). 

RECORD  SOURCE  CATEGORIES: 

Soiutes  of  information  contained  in 
this  records  system  is  furnished  by  the 
individual.  In  most  cases,  the 
identifying  information  is  provided  to 
the  physician  by  the  individual. 
Information  is  obtained  bom  other  CMS 
systems  of  records  and  data,  systems: 
Health  Insurance  Master  Record, 
Intermediary  Medicare  Claims  Records, 
Carrier  Medicare  Claims  Records,  MSP 
Record,  Third  Party  Liability  Record, 
Medicare  Entitiement  Record,  Health 
Maintenance  Organization  Record, 
Hospice  Record,  and  in  the  case  of  some 
MSP  situations,  through  third  party 
contacts.  The  medical  information  is 
provided  by  the  providers  of  medical 
services. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

None. 

Appendix  A.  Health  Insurance  Qaims 

Medicare  records  are  maintained  at  the 
HCFA  Central  Office  (see  section  1  below  for 
the  address).  Health  Insxirance  Records  of  the 
Medicare  program  can  also  be  accessed 
through  a  representative  of  the  HCFA 
Regional  Office  (see  section  2  below  for 
addresses).  Medicare  claims  records  are  also 
maintained  by  private  insurance 


organizations  who  share  in  administering 
provisions  of  the  health  insurance  programs. 
These  private  insurance  organizations, 
referred  to  as  carriers  and  intermediaries,  are 
under  contract  to  the  Health  Care  Financing 
Administration  and  the  Social  Security 
Administration  to  perform  specific  task  in 
the  Medicare  program  (see  section  three 
below  for  addresses  for  intermediaries, 
section  four  addresses  the  carriers,  and 
section  five  addresses  the  Payment  Safeguard 
Contractors. 

1.  Central  Office  Address 

HCFA  Data  Center.  7500  Security 
Boulevard,  North  Building.  First  Floor, 
Baltimore,  Maryland  21244-1850. 

2.  HCFA  Regional  Offices 

Boston  Region — Connecticut,  Maine. 
Massachusetts,  New  Hampshire,  Rhode 
Island,  Vermont.  John  F.  Kennedy  Federal 
Building,  Room  1211,  Boston,  Massachusetts 
02203.  Office  Hours:  8:30  a.m."-5  p.m. 

New  York  Region — New  Jersey,  New  York, 
Puerto  Rico,  Virgin  Islands.  26  Federal  Plaza, 
Room  715,  New  York,  New  York  10007. 
Office  Hours:  8:30  a.m.-5  p.m. 

Philadelphia  Region — Delaware,  District  of 
Columbia,  Maryland,  Pennsylvania,  Virginia. 
West  Virginia.  Post  Office  Box  8460, 
Philadelphia,  Pennsylvania  19101.  Office 
Hours:8:30  a.m.-5  p.m. 

Atlanta  Region — Alabama,  North  Carolina, 
South  Carolina,  Florida,  Georgia,  Kentucky, 
Mississippi,  Tennessee.  101  Marietta  Street, 
Suite  702,  Atlanta,  Georgia  30223,  Office 
Hours:  8:30  a.m.-4:30  p.m. 

Chicago  Region — Illinois.  Indiana, 
Michigan,  Minnesota,  Ohio.  Wisconsin.  Suite 
A-824,  Chicago,  Illinois  60604.  Office  Hours: 
8  a.m.-4:45  p.m. 

Dallas  Region — Arkansas,  Louisiana,  New 
Mexico,  Oklahoma.  Texas,  1200  Main  Tower 
Building,  Dallas,  Texas.  Office  Hours:  8  a.m.- 
4:30  p.m. 

Kansas  City  Region — Iowa,  Kansas, 
Missouri,  Nebraska.  New  Federal  Office 
Building,  601  East  12th  Street— Room  436, 
Kansas  City,  Missouri  64106.  Office  Hours:  8 
a.m.-4:45  p.m. 

Denver  Region — Colorado,  Montana,  North 
Dakota,  SouUi  Dakota,  Utah,  Wyoming. 
Federal  Office  Building,  1961  Stout  St— 
Room  1185,  Denver,  Colorado  80294.  Office 
Hours:  8  a.m.-4:30  p.m. 

San  Francisco  Region — American  Samoa, 
Arizona,  California,  Guam,  Hawaii,  Nevada. 
Federal  Office  Building,  10  Van  Ness 
Avenue,  20th  Floor,  San  Francisco,  California 
94102.  Office  Hours:  8  a.m.-4:30  p.m. 

Seattle  Region — Alaska,  Idaho,  Oregon, 
Washington.  1321  Second  Avenue,  Room 
615,  Mail  Stop  211,  Seattle,  Washington 
98101.  Office  Hours  8  a.m.-4:30  p.m. 

3.  Intermediary  Addresses  (Hospital 
Insurance) 

Medicare  Coordinator,  Assoc.  Hospital 
Serv.  Maine  (ME  BC).  2  Gannett  Drive  South, 
Portland.  ME  04106-6911. 

Medicare  Coordinator,  Anthem  New 
Hampshire,  300  Goffs  Falls  Road, 
Manchester.  NH  03111-0001. 

Medicare  Coordinator,  BC/BS  Rhode  Island 
(RI  BC),  444  Westminster  Street,  Providence. 
RI  02903-3279. 


Medicare  Coordinator,  Empire  Medicare 
Services,  400  S.  Salina  Street,  Syracuse,  NY 
13202. 

Medicare  Coordinator,  Cooperativa.  P.O. 
Box  363428,  San  Juan,  PR  00936-3428. 

Medicare  Coordinator.  Maryland  B/C.  P.O. 
Box  4368, 1946  Greenspring  Ave.. 
Timonium,  MD  21093. 

Medicare  Coordinator,  Highmark,  P5103, 
120  Fifth  Avenue  Place,  Pittsburgh,  PA 
15222-3099. 

Medicare  Coordinator,  United  Government 
Services,  1515  N.  Rivercenter  Dr., 
Milwaukee,  WI  53212. 

Medicare  Coordinator,  Alabama  B/C,  450 
Riverchase  Parkway  East.  Birmingham,  AL 
35298. 

Medicare  Coordinator,  Florida  B/C.  532  ' 
Riverside  Ave.,  Jacksonville,  FL  32202-4918. 

Medicare  Coordinator.  Georgia  B/C,  P.O. 
Box  9048,  2357  Warm  Springs  Road, 
Columbus,  GA  31908. 

Medicare  Coordinator,  Mississippi  B/C  D 
MS,  P.O.  Box  23035,  3545  Lakeland  Drive, 
Jackson,  Ml  39225-3035. 

Medicare  Coordinator,  North  Carolina  B/C, 
P.O.  Box  2291,  Durham,  NC  27702-2291. 

Medicare  Coordinator,  Palmetto  GBA  A/ 
RHHI,  17  Technology  Circle,  Columbia,  SC 
29203-0001. 

Medicare  Coordinator.  Tennessee  B/C,  801 
Pine  Street,  Chattanooga,  TN  37402-2555. 

Medicare  Coordinator,  Anthem  Insurance 
Co.  (Anthm  In),  P.O.  Box  50451.  8115  Knue 
Road,  Indianapolis,  IN  46250-1936. 

Medicare  Coordinator,  Arkansas  B/C.  601 
Gaines  Street,  Little  Rock.  AR  72203. 

Medicare  Coordinator,  Group  Health  of 
Oklahoma,  1215  South  Boulder,  Tulsa,  OK 
74119-2827. 

Medicare  Coordinator,  TrailBlazer,  P.O. 
Box  660156,  Dallas,  TX  75266-0156. 

Medicare  Coordinator.  Cahaba  GBA, 
Station  7,  636  Grand  Avenue,  Des  Moines,  lA 
50309-2551. 

Medicare  Coordinator.  Kansas  B/C,  P.O. 
Box  239,  1133  Topeka  Ave.,  Topeka,  KS 
66629-0001. 

Medicare  Cpordinator,  Nebraska  B/C.  P.O. 
BOX  3248.  Main  PO  Station,  Omaha,  NE 
68180-0001. 

Medicare  Coordinator,  Mutual  of  Omaha, 
P.O.  Box  1602,  Omaha,  NE  68101. 

Medicare  Coordinator,  Montana  B/C,  P.O. 
Box  5017,  Great  Falls  Div.,  Great  Falls,  MT 
59403-5017. 

Medicare  Coordinator,  Noridian,  4510  13th 
Avenue  S.W.,  Fargo,  ND  58121-0001. 

Medicare  Coordinator,  Utah  B/C,  P.O.  Box 
30270,  2455  Parleys  Way,  Salt  Lake  City.  UT 
84130-0270. 

Medicare  Coordinator.  Wyoming  B/C,  4000 
House  Avenue,  Cheyenne,  WY  82003. 

Medicare  Coordinator,  Arizona  B/C.  P.O. 
Box  37700,  Phoenix,  AZ  85069. 

Medicare  Coordinator.  UGS.  P.O.  Box 
70000,  Van  Nuys,  CA  91470-0000. 

Medicare  Coordinator,  Regents  BC,  P.O. 
Box  8110  M/SD-4A.  Portland,  OR  97207- 
8110. 

Medicare  Coordinator,  Premera  BC,  P.O. 
Box  2847,  Seattle,  WA  98111-2847. 

4.  Medicare  Canriers 

Medicare  Coordinator,  NHIC,  75  Sargent 
William  Terry  Drive.  Hingham.  MA  02044. 
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Medicare  Coordinator,  B/S  Rhode  Island 
(RI  BS),  444  Westminster  Street,  Providence, 
RI  02903-2790. 

Medicare  Coordinator,  Trailblazer  Health 
Enterprises,  Meriden  Park,  538  Preston  Ave., 
Meriden,  CT  06450. 

Medicare  Coordinator,  Upstate  Medicare 
Division,  11  Lewis  Road,  Binghamton,  NY 
13902. 

Medicare  Coordinator,  Empire  Medicare 
Services,  2651  Strang  Blvd.,  Yorktown 
Heights,  NY,  10598. 

Medicare  Coordinator,  Empire  Medicare 
Services,  NJ.  300  East  Park  Drive,  Harrisburg, 
PA  17106. 

Medicare  Coordinator,  Triple  S,  #1441 
F.D.,  Roosvelt  Ave..  Guaynabo,  PR  0(0968. 

Medicare  Coordinator,  Group  Health  Inc., 
4th  Floor.  88  West  End  Avenue,  New  York, 
NY  10023. 

Medicare  Coordinator,  Highmark,  P.O.  Box 
89065, 1800  Center  Street,  Camp  Hill,  PA 
17089-9065. 

Medicare  Coordinator,  Trailblazers  Part  B, 
11150  McCormick  Drive,  Executive  Plaza  3 
Suite  200,  Hunt  Valley,  MD  21031. 

Medicare  Coordinator.  Trailblazer  Health 
Enterprises,  Virginia.  P.O.  Box  26463, 
Richmond,  VA  23261-6463.  United  Medicare 
Coordinator,  Tricenturion,  1  Tower  Square, 
Hartford,  CT  06183. 

Medicare  Coordinator,  Alabama  B/S,  450 
Riverchase  Parkway  East,  Birmingham,  AL 
35298. 

Medicare  Coordinator,  Cahaba  GBA,  12052 
Middleground  Road,  Suite  A,  Savannah,  GA 
31419. 

Medicare  Coordinator,  Florida  B/S.  532 
Riverside  Ave,  Jacksonville,  FL  32202-4918. 

Medicare  Coordinator,  Administar  Federal, 
9901  Linnstation  Road,  Louisville,  KY  40223. 

Medicare  Coordinator,  Palmetto  GBA,  17 
Technology  Circle,  Columbia,  SC  29203- 
0001. 

Medicare  Coordinator,  CIGNA,  2  Vantage 
Way,  Nashville,  TN  37228. 

Medicare  Coordinator,  Railroad  Retirement 
Board,  2743  Perimeter  Parkway,  Building 
250.  Augusta,  GA  30999. 

Medicare  Coordinator,  Cahaba  GBA, 
Jackson  Miss,  P.O.  Box  22545.  Jackson.  MS 
39225-2545. 

Medicare  Coordinator.  Adminastar  Federal 
(IN).  8115  Knue  Road.  Indianapolis.  IN 
46250-1936. 

Medicare  Coordinator.  Wisconsin 
Physicians  Service,  P.O.  Box  8190.  Madison, 
WI 53708-8190. 

Medicare  Coordinator.  Nationwide  Mutual 
Insurance  Co.,  P.O.  Box  16788, 1  Nationwide 
Plaza,  Columbus,  OH  43216-«788. 


Medicare  Coordinator,  Arkansas  B/S,  601 
Gaines  Street,  Little  Rock,  AR  72203. 

Medicare  Coordinator,  Arkansas-New 
Mexico,  601  Gaines  Street,  Little  Rock,  AR 
72203. 

Medicare  Coordinator,  Palmetto  GBA^ — 
DMERC,  17  Technology  Circle,  Columbia,  SC 
29203-0001. 

Medicare  Coordinator,  Trailblazer  Health 
Enterprises,  901  South  Central  Expressway, 
Richardson,  TX  75080. 

Medicare  Coordinator,  Nordian,  636  Grand 
Avenue,  Des  Moines,  lA  50309-2551. 

Medicare  Coordinator,  Kansas  B/S,  P.O. 
Box  239, 1133  Topeka  Ave.,  Topeka,  KS 
66629-0001. 

Medicare  Coordinator.  Kansas  B/S — ^NE, 
P.O.  Box  239, 1133  Topeka  Ave.,  topeka.  KS 
66629-0239. 

Medicare  Coordinator,  Montana  B/S.  P.O. 
Box  4309.  Helena.  MT  59601. 

Medicare  Coordinator.  Nordian,  4305  13th 
Avenue  South,  Fargo.  ND  58103-3373. 

Medicare  Coordinator,  Noridian  Bcbsnd 
(CO),  730  N.  Simms  #100,  Golden,  CO 
80401-4730. 

Medicare  Coordinator,  Noridian  Bcbsnd 
(WY),  4305  13th  Avenue  South,  Fargo,  ND 
58103-3373. 

Medicare  Coordinator,  Utah  B/S,  P.O.  Box 
30270,  2455  Parleys  Way,  Salt  Lake  City,  UT 
84130-0270. 

Medicare  Coordinator,  Transamerica 
Occidental,  P.O.  Box  54905,  Los  Angeles,  CA 
90054-4905. 

Medicare  Coordinator,  NHIC— California, 
450  W.  East  Avenue,  Chico,  CA  95926. 

Medicare  Coordinator,  Cigna,  Suite  254, 
3150  Lakeharbor,  Boise,  ID  83703. 

Medicare  Coordinator,  Cigna,  Suite  50§,  2 
Vantage  Way,  Nashville,  TN  37228. 

Payment  Safeguard  Contractors 

Medicare  Coordinator,  Aspen  Systems 
Corporation,  2277  Research  Blvd.,  Rockville, 
MD  20850. 

Medicare  Coordinator,  DynCorp  Electronic 
Data  Systems  (EDS),  11710  Plaza  America 
Drive  5400  Legacy  Drive,  Reston.  VA  20190- 
6017. 

Medicare  Coordinator,  Lifecare 
Management  Partners  Mutual  of  Omaha 
Insurance  Co.,  6601  Little  River  Turnpike, 
Suite  300,  Mutual  of  Omaha  Plaza,  Omaha, 
NE  68175. 

Medicare  Coordinator,  Reliance  Safeguard 
Solutions,  Inc..  P.O.  Box  30207. 400  South 
Salina  Street,  2890  East  Cottonwood  Pkwy., 
Syracuse,  NY  13202. 

Medicare  Coordinator,  Science 
Applications  International,  Inc.,  6565 

Annual  Burden  Estimates 


Arlington  Blvd.  P.O.  Box  100282,  Falls 
Church,  VA. 

Medicare  Coordinator,  California  Medical 
Review,  Inc.,  Integriguard  Division  Federal 
Sector  Civil  Group,  One  Sansome  Street,  San 
Francisco,  CA  94104-4448. 

Medicare  Coordinator,  Computer  Sciences 
Corporation,  Suite  600,  3120  Timanus  Lane, 
Baltimore,  MD  21244. 

Medicare  Coordinator,  Electronic  Data 
•  Systems  (EDS),  11710  Plaza  America  Drive. 
5400  Legacy  Drive,  Piano,  TX  75204. 

Medicare  Coordinator,  TriCenturion, 
L.L.C.,  P.O.  Box  10028. 

[FR  Doc.  02-1527  Filed  1-22-02;  8:45  am) 
BttJJNG  CODE  4120-03-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chlldran  and 
Families 

Proposed  Information  Collection 
Acttvtty;  Comment  Request 

Proposed  Projects 

Title:  Child  and  Family  Services  Plan, 
Annual  Progress  and  Services  Report, 
and  Budget  Request. 

OAffl  No.  .0980-0047. 

Description :  Under  title  IV-B , 
subparts  1  and  2,  of  the  Social  Security  _ 
Act,  States  and  Indian  Tribes  are  to 
submit  a  five  year  Child  and  Family 
Services  Plan,  an  Annual  Progress  and 
Services  Report  (APSR).  and  an  annual 
budget  request  and  estimated 
expenditure  report  (CFS-101).  The  plan 
is  used  by  States  and  Indian  Tribes  to 
develop  and  implement  services,  and 
describe  coordination  efforts  with  other 
Federal,  state  and  local  programs.  The 
APSR  is  used  to  provide  updates  and 
changes  in  the  goals  and  services  under 
the  five  year  plan.  The  CFS-lQl  will  be 
submitted  annually  with  the  APSR  to 
apply  for  appropriated  funds  for  the 
next  fiscal  year.  The  CFSP  also  includes 
the  required  State  plans  imder  seciton 
106  of  the  Child  Abuse  Prevention 
Treatment  Act  and  section  477  of  title 
IV-E,  the  Chafee  Foster  Care 
■Independence  Program. 

Respondents:  300. 


Instrument 


CFSP  

APSR 4. 

CFS-101  i 

EsSmaled  total  annual  buititon  hows 


Number  of 
respondents 


300 
300 
300 


Number  of 
responses 

per 
respondent 


Average 
burden  hours 
per  response 


500 

270 

5 


Total  burden 
hours 


30.000 

81,000 

1.500 


112.500 
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In  compliance  with  the  requirements 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 
Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Information  Services, 
370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer.  All  requests 
should  be  identified  by  the  title  of  the 
information  collection. 

The  Department  specffically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
coUection  of  information  on 
respondents,  including  throiigh  the  use 
of  automated  coUection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication. 

Dated:  January  16,  2002. 
BobSargis, 

Reports  Clearance  Officer. 
[FR  Doc.  02-1634  Filed  1-22-02;  8:45  am] 
BILLING  COOE  41Sf-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Vaccines  and  Related  Biological 
Products  Advisory  Committee;  Notice 
of  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 


action:  Notice. 


This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Vaccines  and 
Related  Biological  Products  Advisory 
Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 


Date  and  Time:  The  meeting  will  be 
held  on  January  30,  2002,  from  9  a.m. 
to  5  p.m. 

Location:  Holiday  Inn,  Versailles  I 
and  n,  8120  Wisconsin  Ave.,  Bethesda, 
MD. 

Contact  William  Frees  or  Denise  H. 
Royster,  Center  for  Biologies  Evaluation 
and  Research  (HFM-71),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852,  301-827-0314,  or 
FDA  Advisory  Committee  Information 
Line,  1-800-741-8138  (301-443-0572 
in  the  Washington,  DC  area),  code 
12391.  Please  call  the  Information  Line 
for  up-to-date  information  on  this 
meeting. 

Agenda:  On  January  30,  2002,  the 
committee  will  discuss  the  influenza 
virus  vaccine  formulation  for  the  2002- 
2003  season. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  January  22,  2002.  Oral 
presentations  from  the  public  will  be 
scheduled  between  approximately  9:30 
a.m.  and  9:45  a.m.,  and.approximately 
4:15  p.m.  and  5  p.m.  Time  allotted  for 
each  presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  January  22,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  arguments 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 

FDA  regrets  that  it  was  unable  to 
publish  this  notice  15  days  prior  to  the 
Vaccines  and  Related  Biological 
Products  Advisory  Committee  meeting. 
Because  the  agency  believes  there  is 
some  urgency  to  bring  this  issue  to 
public  discussion  and  qualified 
members  of  the  Vaccines  and  Related 
Biological  Products  Advisory 
Committee  were  available  at  this  time, 
the  Commissioner  of  Food  and  Drugs 
concluded  that  it  was  in  the  public 
interest  to  hold  this  meeting  even  if 
there  was  not  sufficient  time  for  the 
customary  15-day  public  notice. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  17.  2001. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[FR  Doc.  02-1713  Filed  1-18-02;  1:52  pm) 
BILLING  COOe  41«)-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  Of  Health 

Government-Owned  Inventions; 
Availability  for  Ucenalng:  Methods  for 
Prepsrtng  Bsclllus  Anthracis 
Protective  Antigen  for  Uee  in  Vaccines 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

summary:  The  invention  described 
below  is  owned  by  an  agency  of  the  U.S. 
Government  and  is  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by 
contacting  Peter  A.  Soukas,  J.D.,  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7056  ext.  268;  fax:  301/402-0220; 
e-mail:  soukasp@od.nih.gov.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  a  copy  of  the 
patent  application.  ^ 

Methods  for  Preparing  BaeMu* 
Anthracis  Protective  Antigen  for  Use 
in  Vaccines 

Joseph  Shiloach  (NIDDK),  Stephen 
Leppla  (NIDCR) ,  Delia  Ramirez 
(NIDDK),  Rachel  Schneerson 
(NICHD),  John  Robbins  (NICHD) 
DHHS  Reference  No.  E-023-02/0  filed 
09  Nov  2001 

This  invention  relates  to  improved 
methods  of  preparing  Bacillus  anthracis 
protective  antigen  (PA)  for  use  in 
vaccines.  PA  is  a  secreted,  non-toxic 
protein  with  a  molecular  weight  of  83 
KDa.  PA  is  a  major  component  of  the 
currently  licensed  human  vaccine 
(Anthrax  Vaccine  Adsorbed,  AVA). 
Although  the  licensed  human  vaccine 
has  been  shown  to  be  efiective  against 
cutaneous  anthrax  infection  in  animals 
and  humans  and  against  inhalation 
anthrax  in  rhesus  monkeys,  the  licensed 
vaccine  has  several  limitations:  (1)  AVA 
elicits  a  relatively  high  degree  of  local 
and  systemic  adverse  reactions, 
probably  mediated  by  variable  amounts 
of  imdefined  bacterial  products,  making 
standardization  difficult:  (2)  the 
immimization  schedule  requires 
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administration  of  six  doses  within  an 
eighteen  (18)  month  period,  followed  by 
annual  boosters;  (3)  there  is  no  defined 
vaccine-induced  protective  level  of 
antibody  to  PA  by  which  to  evaluate 
new  lots  of  vaccines;  and  (4)  AVA  is 
comprised  of  a  wild-type  PA.  It  has  been 
suggested  that  a  vaccine  comprising  a 
modified  purified  recombinant  PA 
woidd  be  effective,  safe,  allow  precise 
standardization,  and  require  fewer 
injections. 

This  invention  claims  methods  of 
producing  and  recovering  PA  from  a  cell 
or  organism,  particularly  a  recombinant 
cell  or  microoiganism.  The  invention 
claims  production  and  purification  of 
modified  PA  from  a  non-sporogenic 
strain  of  Bacillus  anthracis.  In  contrast 
to  other  previously  described  methods, 
greater  qiiantities  of  PA  are  obtainable 
from  these  cells  or  microorganisms. 
Specifically,  a  scalable  fermentation  and 
piuification  process  is  claimed  that  is 
suitable  for  vaccine  development,  and 
that  produces  almost  three  times  more 
product  thanearliOT-reported  processes. 
This  is  accomplished  using  a 
biologically  inactive  protease-resistant 
PA  variant  in  a  protease-deficient  non- 
sporogenic  avirulent  strain  of  B. 
anthracis  (BH445).  One  oithe  PA 
variants  described  in  the  patent 
application  lacks  the  furin  and 
chymotrypsin  cleavage  sites. 

The  invention  also  relates  to  PA 
variants,  and/or  compositions  thereof, 
which  are  uibfal  for  eliciting  an 
immunogeiuc  response  in  mammals, 
particularly  humans,  including 
responses  that  provide  protection 
against,  or  reduce  the  severity  of, 
infections  caused  by  B.  anthracis.  The 
vaccines  claimed  in  this  application  are 
intended  for  active  immimization  for 
prevention  of  B.  anthracis  infection,  and 
for  preparation  of  immune  antibodies. 

Dated:  January  15, 2002. 
Jack^mgd. 

Director.  Division  of  Technology, 
Development  and  Transfer,  Office  of 
Technology  Transfer,  National  Institutes  of 
Health. 

(FR  Doc.  02-1613  Filed  1-22-02;  8:45  am] 
coot  4140-ei-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

iwnonM  RMUiwes  Of  neMui 

NMIoiwi  Hewt,  Lung,  and  BkKNl 
kisllliito*  Notice  of  do— d  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
pubUc  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy.  * 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel 
Mentored  Scientist  Development  Award. 

Date:  February  18-19.  2002. 

Time:  7:00  PM  to  4:30  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ace;  Holiday  Inn— Chevy  Chase,  5520 
Wisconsin  Avenue,  Bethesda,  MB  20815. 

Contact  Person:  Roy  L.  White,  PhD,  Review 
Branch,  NIH.  NHLBI.  Rockledge  Building  II, 
6701  Rockledge  Drive,  Room  7196,  Bethesda, 
MD  20892,  301-435-0291. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  ^4ational  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  January  16,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-1608  Filed  1-22-02;  8:45  am] 

BUMG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutee  of  HeaWi 

National  Institute  of  Neuroiogicai 
Disorders  and  Stroke;  Notice  of  Cloaed 
MeeHnge 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.a. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commocial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group  Neurological  Sciences  and 
Disorders  K. 

Date:  February  10-11,  2002. 

Time:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hawthorne  Suites,  Riverwalk,  830 
N.  St.  Mary's,  San  Antonio,  TX  78205. 

Contact  Person:  Katherine  M.  Woodbuiy, 
PhD,  Scientific  Review  Administrator, 
Scientific  Review  Branch,  NINDS/NIH/ 
DHHS,  Neuroscience  Center,  6001  Executive 
Blvd.  Suite  3208,  MSC  9529,  Bethesda,  MD 
20892-9529,  301-496-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group  Neurological  Sciences  and 
Disorders  A. 

Date:  February  10-11,  2002. 

rime:  8:30  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications^ 

Place:  Hawthorne  Suites,  Riverwalk,  830 
N.  St.  Mary's.  San  Antonio,  TX  78205. 

Contact  Person:  Richard  D.  Crosland,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center,  6001  Executive  Blvd.  Suite  3208, 
MSC  9529,  Bethesda,  MD  20892-9529,  301- 
49&-9223. 

Name  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  Group  Neurological  Sciences  and 
Disorders  C. 

Date:  February  25-26,  2002. 

Time:  8:00  AM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P  St., 
NW,  Washington,  DC  20037. 

Contact  Person:  Alan  L.  Willard,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHHS,  Neuroscience 
Center,  6001  Executive  Blvd.,  Suite  3208, 
MSC  9529,  Bethesda,  MD.  20892-9529,  301- 
496-9223. 

Mune  of  Committee:  National  Institute  of 
Neurological  Disorders  and  Stroke  Initial 
Review  &oup  Neurological  Sciences  and 
Disorders  B. 

Date:  February  25-26,  2002. 

Time:  8:30  AM  to  6:00  PM 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Barcelo  Hotel,  2121  P  St., 
NW,  Washington,  DC  20037. 

Contact  Person:  W.  Ernest  Lyons,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  NINDS/NIH/DHHS, 
Neuroscience  Center,  6001  Executive  Blvd., 
Suite  3208,  MSC  9529,  Bethesda,  MD  20892- 
9529.  301-496-4056. 

Mime  of  Committee:  Training  Grant  and 
Careo'  Development  Review  Committee. 

Date:  February  28-March  1, 2002. 

Tnne:  8:00  AM  to  5:00  PM.' 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Westin  Grand  Hotel,  2350  M  Street. 
NW.  Washington,  DC  20037-1417. 

Contact  Person:  Raul  A.  Saavedra,  PhD, 
Scientific  Review  Administrator,  Scientific 
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Review  Branch,  Division  of  Extramural 
Research,  NINDS/NIH/DHJIS,  Neuroscience 
Center,  6001  Executive  Blvd..  Suite  3208. 
MSC  9529,  Bethesda,  MD  20892-9529,  301- 
496-9223. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.853,  Clinical  Research 
Related  to  Neurological  Disorders;  93.854, 
Biological  Basis  Research  in  the 
Neurosciences,  National  Institutes  of  Health, 
HHS) 

Dated:  January  16,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-1607  Filed  1-22-02;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inetltutee  of  Health 

National  InetHute  of  Child  Health  and 
Human  Development;  Notice  of  Cioeed 
Meeting  _ 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section  552b(c)[4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  "The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conunercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Himian  Development  Initial 
Review  Group  Population  Research 
Subcommittee. 

Date:  March  26-27,  2002. 

Time:  7:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Jon  M.  Ranhand,  PHD. 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  6100 
Executive  Blvd.,  Rm.  5E01,  MSC  7510, 
Bethesda,  MD  20892,  (301)  435-6884. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program?  93.864, 
Poptilation  Research;  93.865,  Research  for 
Mothers  and  Children,  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 


Dated:  January  16.  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-1609  Filed  1-22-02;  8:45  am] 
BIUJNG  CODE  4140-01-M ' 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inetitutes  of  Health 

National  Inatitute  of  General  Medical 
Sciencea;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel. 

Date:  February  19-20,  2002. 

Time:  2:00  PM  to  5:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  The  Delaware 
Room,  8120  Wisconsin  Avenue,  Bethesda, 
MD  20892. 

Contact  Person:  Richard  I.  Martinez,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  1AS-19G. 
Bethesda,  MD  20892-6200.  (301)  594-2849. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research:  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88, 
Minority  Access  to  Research  Careers:  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Etated:  January  16,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02^1610  Filed  1-22-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMBCT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  General  Medical 
Sciences;  Cancellation  of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  Biomedical  Research 
and  Research  Training  Review 
Subcommittee  A,  March  13,  2002,  8  a.m. 
to  March  13,  2002,  5  p.m..  Holiday  Inn 
Chevy  Chase,  5520  Wisconsin  Ave, 
Chevy  Chase,  MD,  20815  which  was 
published  in  the  Federal  Register  on 
December  11,  2001,  66  FR  64048. 

The  meeting  is  cancelled  due  to 
reassignment  of  applications  to  another 
subcommittee. 

Dated:  January  16,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  A  dvisory 
Committee  Policy. 

[FR  Doc.  02-1611  Filed  1-22-02;  8:45  am) 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Center  for  Scientific  Review;  ftotlce  of 
Cioeed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 

Dote.  February  3-5.  2002. 

Time:  6  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyoce:  Latham  Hotel,  3000  M  Street.  NW., 
Washington.  DC  20007-3701. 

Contact  Person:  Elaine  Sierra-Rivera.  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4136. 
MSC  7804,  Bethesda.  MD  20892,  301-435- 
1779,  riverse@csr.nih.gov. 

This  notice  is  being  published  less  than  1  ^ 
days  prior  to  the  meeting  due  to  the  timing 
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limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Surgery,  Radiology 
and  Bioengineering  Integrated  Review  Group, 
Surgery  and  Bioengineering  Study  Section. 

Date:  February  4-5,  2002. 

Time;  8  AM  to  4  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hyatt  Regency  Hotel,  One  Bethesda 
Metro  Center.  Bethesda,  MD  20814. 

Contact  Person:  Teresa  Nesbitt,  DVM,  PhD, 
Scientific  Review  Administrator,  Center  for 
ScientiHc  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5118, 
MSC  7854,  Bethesda.  MD  20892,  (301)  435- 
1172,  nesbitt@csr.nib.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  Oncological  Sciences 
Integrated  Review  Group,  Chemical 
Pathology  Study  Section. 

Date:  February  4-6,  2002. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Victor  A.  Fung,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4120, 
MSC  7804,  Bethesda,  MD  20814-9692,  301- 
435-3504,  fungv9csr.nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Mune  of  Committee:  Pathophysiological 
Sciences  bitegrated  Review  Ckoup,  Alcohol 
and  Toxicology  Subcommittee  1. 

Date:  February  4-5,  2002. 

Time:  8:30  AM  to  6  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Mace:  Holiday  Inn— Chevy  Chase, 
Palladian  East  and  Center  Rooms,  5520 
Wisconsin  Avenue.  Chevy  Chase,  MD  20815. 

Contact  Person:  Patricia  Greenwel.  PHD, 
Scientific  Review  Administrator,  Center  for 
Sdantific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive.  Room  2175, 
MSC  7818.  Bethesda.  MD  20892, 301-435- 
1169.  greenwtlp9cw.iuh.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meetiiig  due  to  the  timing 
limifHniiM  imposed  by  the  review  and 
funding  cycle. 

Maine  <rf  Committee:  Canter  for  Scientific 
Review  Special  Emphasis  Panel. 

Data:  Ftbruaiy  S,  2002. 
Time:  IKW  PM  to  3:00  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIK,  Rockledge  2,  Bethesda,  MD 
20892.  (Telephone  ConiiBrence  Call). 

Contact  Person:  Alexander  D.  Politis,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health.  6701  Rockledge  Drive,  Room  4204, 
MSC  7812.  Bethesda.  MD  20892,  (301)  435- 
1225,  potitisa9csrjuh.gav. 


Name  of  Committee:  Pathophysiological 
Sciences  Integrated  Review  Group,  Alcohol 
and  Toxicology  Subcommittee  4. 
Date:  February  6-7,  2002. 
Time:  8:30  AM  to  6:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Chevy  Chase, 
Palladian  East  and  Center  Rooms,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Rass  M.  Shayiq,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  2182. 
MSC  7818,  Bethesda,  MD  20892,  (301)  435- 
2359,  shayiqi@csT.nih.gov. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group,  Cell 
Development  and  Function  5. 
Date:  February  7-8,  2002. 
Time:  8:30  PM  to  1 2:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1111  30th  Street, 
NW.,  Washington,  DC  20007. 

Contact  Person:  Sherry  L.  Dupere,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5136, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1021,  duperes@csr.nih.gov. 

Name  of  Committee:  Cell  Development  and 
Function  Integrated  Review  Group,  Cell 
Development  and  Function  2. 
Date:  February  7-8,  2002. 
Time:  8:30  AM  to  11:00  AM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Ramesh  K.  Nayak,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1026,  nayaki@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  February  7-8.  2002. 
Time:  8:30  AM  to  4:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  River  Inn,  924  25th  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Noni  Byrnes,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  4196, 
MSC  7806,  Bethesda,  MD  20892. 301-435- 
1217,  bymesn9csr.nih.gov. 

Name  of  Committee:  Cell  Development  and 
Function  Int^rated  Review  Group,  Cell 
Development  and  Function  4. 
Date:  February  7-8. 2002. 
Time:  8:30  AM  to  12:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Georgetown  Suites,  1000  29th  Street, 
NW.,  Washington,  DC  20007. 

Contact  Person:  Marda  Steinberg,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5140, 
MSC  7840,  Bethesda,  MD  20892.  <301)  435- 
1023,  steinberm9csr.nih.gov. 


Name  of  Committee:  Risk,  Prevention  and 
Health  Behavior  Integrated  Review  Group, 
Prevention  and  Health  Behavior  1. 
Date:  February  7-8,  2002. 
Time:  9:00  AM  to  6:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Bethesda,  8120 
Wisconsin  Avenue,  Bethesda,  MD  20814. 

Contact  Person:  Victoria  S.  Levin,  MSW, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3172, 
MSC  7848,  Bethesda,  MD  20892,  (301)  435- 
0912,  levinv@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  February  7-8,  2002. 
Time:  9:00  AM  to  5:00  PM.     • 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Embassy,  Suites,  Chevy  Chase 
Pavillion,  4300  Military  Rd.,  Wisconsin  at 
Western  Ave.,  Washington,  DC  20015. 
Contact  Person:  Luci  Roberts,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  3188, 
MSC,  Bethesda,  MD  20892,  (301)  435-0692. 
Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  February  7-8,  2002. 
Time:  9:30  AM  to  4:00  PM. 
Agenda:  To  review  and  evaluate  grant 
appUcations. 

Place:  Monarch  Hotel,  2400  M  Street,  NW., 
Washington,  DC  20037. 

Contact  Person:  Carl  D.  Banner.  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5212, 
MSC  7850.  Bethesda,  MD  20892.  (301)  435- 
1251.  bannei9drg.nih.gov. 

Name  fif  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  February  7,  2002. 
Tune;  7:00  PM  to  10:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Ffoce;  Radisson  Barcelo.  2121  P  Street, 
NW.,  Washington,  DC  20037. 

Contact  Person:  Lee  Rosen,  PHD,  Scientific 
Review  Administrator,  Center  for  Scientific 
Review,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  Room  5116,  MSC  7854, 
Bethesda,  MD  20892,  (301)  435-1171. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  February  8,  2002. 
Ti'ifte:  8K)0  AM  to  5:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Pioce:  Holiday  Inn— Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Gopal  C.  Sharma,  DVM, 
MS,  PIQ),  Diplomate  American  Board  of 
Toxicology,  Scientific  Review  Administrator, 
Center  fm  Scientific  Review,  National 
Institutes  of  Health,  6701  Rockledge  Drive, 
Room  2184,  MSC  7818,  Bethesda,  MD  20892. 
(301)  435-1783,  shaimag9csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  February  8,  2002. 
Time.- 9:30  AM  to  5:00  PM. 
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Agenda:  To  review  and  evaluate  grant 
applications. 

P/flce;  Georgetown  Suites,  1111  30th  Street, 
NW.,  Washington,  DC  20007. 

Contact  Person:  Marcia  Steinberg,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5140, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1023,  steinberm@csr.nih.gov. 

Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel. 
Date:  February  8,  2002. 
Time:  1:00  PM  to  4:00  PM. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Georgetown,.  2101 
Wisconsin  Avenue,  NW.,  Washington,  DC 
20007. 

Contact  Person:  Ramesh  K.  Nayak,  PHD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
Health,  6701  Rockledge  Drive,  Room  5146, 
MSC  7840,  Bethesda,  MD  20892,  (301)  435- 
1026. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396,  93.837-93.844, 
93.846-93.878, 93.892,  93.893,  National 
Institutes  of  Health,  HHS) 

Dated:  January  16,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

IFR  Doc.  02-1612  Filed  1-22-02;  8:45  am] 

BUUNQ  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Agency  Information  Collection 
Activities:  Profwsed  Collection; 
Comment  Request 

In  compliance  with  Section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  concerning 
opportunity  for  public  comment  on 
proposed  collections  of  information,  the 
Substance  Abuse  and  Mental  Health 
Services  Administration  will  publish 
periodic  summaries  of  proposed 
projects.  To  request  more  information 
on  the  proposed  projects  or  to  obtain  a 
copy  of  the  information  collection 
plans,  call  the  SAMHSA  Reports 
Clearance  Officer  on  (301)  443-7978. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collections  of  information 
are  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

Proposed  Project:  Prevention  Progjram 
Outcomes  Monitoring  System 
(PPOMS)— New— Section  516  of  the 
Public  Health  Service  Act  [42  U.S.C. 
290bb-22]  directs  SAMHSA's  CSAP  to 
"address  priority  substance  abuse 
prevention  needs  of  regional  and 
national  significance  through  the 
provision  of  knowledge  development 
and  application  projects  for  prevention 
and  the  conduct  or  support  of 
evaluations  of  such  projects." 

Since  1999,  CSAP  has  used  the 
National  Registry  of  Effective  Prevention 
Programs  (REPP.  0MB  No.  0920-0210) 
to  review  and  rate  substance  abuse 
prevention  programs  utilized 
nationwide.  Through  NREPP,  CSAP  has 
expanded  its  information  collection  to 
include  programs  conducted  by  entities 
external  to  CSAP,  including  state  and 
local  governments,  nonprofit  entities, 
and  the  private  sector.  Programs  that  are 
well  implemented,  rigorously  evaluated, 
produce  consistent  positive  results,  and 
are  able  to  assist  in  the  dissemination 
effort  are  selected  as  model  programs. 
Model  programs  are  then  promoted  to 
substance  abuse  professionals  and 
practitioners  nationwide  through 
various  channels,  including  CSAP's 
State  Initiative  Grant  recipients. 

Involving  the  completion  of  matrices 
and  a  siuvey,  PPOMS  will  quantify  the 
extent  of  the  field  application  of  NREPP 
identified  science-based  prevention 
programs.  PPOMS  will  also  examine 
such  parameters  as  program  fidelity  and 
adaptation,  for  science-based  prevention 
programs  identified  through  NREPP,  as 
well  as  documented  outcomes  of 
program  effectiveness. 

PPOMS  utilizes  a  data  collection 
system  that  will  consider  several 


parameters  related  to  CSAP  science- 
based  program  replication.  The  PPOMS 
matrix  and  survey  will:  gauge 
practitioner  access  to  CSAP  science- 
based  materials  and  programs,  estimate 
the  proportion  of  practitioners 
replicating  these  programs,  quantify  and 
explain  barriers  to  replication  and 
facilitating  structures  and  mechanisms 
that  aid  in  program  replication, 
dociunent  the  degree  of  fidelity  and 
adaptations  of  program  replications,  and 
measure  program  replication  outcomes. 
Knowledge  of  these  foctors  will  allow 
CSAP  to  better  direct  its  dissemination 
of  NREPP  identified  programs,  provide 
access  to  training  and  technical 
assistance  for  practitioners,  and  gain  a 
more  comprehensive  understanding  of 
the  decision  making  processes  involved 
in  choosing  NREPP  identified  programs 
for  replication. 

Substance  abuse  practitioners  will  be 
identified  to  participate  in  PPOMS  by 
state  government  officials  involved  in 
administering,  funding,  and  monitoring 
prevention  programs  nationwide.  Aside 
from  State  Incentive  Grant  coordinators 
and  regional  representatives  for 
programs  such  as:  the  Department  of 
Education's  Safe  and  Drug  Free  Schools 
Program,  and  the  Office  of  Juvenile 
Justice  and  Delinquency  Prevention, 
various  state  and  regional  offices,  and 
member  organizations  such  as  the 
National  Prevention  Network  and  the 
National  Association  of  State  Alcohol/ 
Drug  Abuse  Directors,  will  refer 
prevention  program  practitioners  and 
professionals  to  participate  in  PPOMS. 

Data  derived  from  the  Prevention 
Program  Outcomes  Monitoring  Systems 
(PPOMS)  will  be  used  by  the  Center  for 
Substance  Abuse  Prevention  (CSAP)  to 
determine  the  extent,  magnitude,  and 
effectiveness  of  CSAP's  science-based 
program  replications.  The  Prevention 
Programs  Outcomes  Monitoring  System 
will  determine  the  efficacy  of  NREPP  in 
identifying,  promoting,  and 
disseminating  the  best  science-based 
substance  abuse  prevention  programs  to 
the  field  and  subsequently,  to  the 
American  public.  The  final  report  of 
PPOMS  findings  will  contain 
appropriate  information  for  use  by 
govenunental  agencies,  private 
organizations,  and  nonprofit  entities. 

Aimual  burden  estimates  for  PPOMS 
are  shown  in  the  following  table. 
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Form  name 


PPOMS  Matrix  . 
PPOMS  Survey 

Total  


Number  of 
resportdents 


400 
400 


400 


Responses 

per 
respondent 


Hours  per 
response 


.167 
.333 


Total  hour 
burden 


67 
133 


200 


Send  comments  to  Nancy  Pearce, 
SANfHSA  Reports  Clearance  Officer, 
Room  16-105,  Parkdawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20857. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  January  16,  2002. 
Richard  Kopanda, 
Executive  Officer,  SAMHSA. 
(FR  Doc.  02-1598  Filed  1-22-02;  8:45  am] 
■UJNQ  CODE  4162-30-P  > 


DEPARTMEHT  OF  THE  INTERIOR 

FWi  and  WIMIita  Servlee   | 

RsMipt  of  an  Application  for  an 
Inddantai  Tain  Pannit  for  Silvicuiturai 
Actiwitlas,  Gatea  County,  North 
Carolina 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACnOM:  Notice. 

summary:  Mrs.  Clarine  Ckioper  and  Mrs. 
Canzata  Turner  (Applicants)  have 
applied  for  an  incidental  take  permit 
(TTP)  from  the  Fish  and  Wildlife  Service 
(Service)  pursuant  to  section  10(a)(1)(B) 
of  the  Endangered  Species  Act  of  1973 
(16  U.S.C.  1531  et  seq.),  as  amended. 
The  proposed  permit  would  allow  take 
of  one  group  of  the  red-cockaded 
woodpecker  {Picoides  borealis),  a 
fedetally-listed,  endangered  species, 
incidental  to  silvicultiiral  activities  on 
the  applicants'  property  in  Gates 
County,  North  Carolina  (Project). 

The  Applicants'  Habitat  Conservation 
Plan  (HCP)  describes  the  mitigation 
measures  proposed  to  address  the 
effects  of  the  Project  to  the  protected 
species.  These  measures  are  outlined  in 
the  SUPPLEMENTARY  INFORMATION  section 
below.  The  Service  has  determined  that 
the  Applicant's  proposal,  including  the 
proposed  mitigation  measures,  will 
individually  and  cumidatively  have  a 
minor  or  negligible  effect  on  diese 
species  covered  in  the  HCP.  Therefore, 
the  ITP  is  a  "low-effect"  project  and 
would  qualify  as  a  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  (NEPA),  as  provided  by  the 
Department  of  Interior  Manual  (516 
DM2.  Appendix  1  and  516  DM  6, 
Appendix  1). 

The  Service  annoimces  the 
availability  of  the  HCP  for  the  incidental 


take  application.  Copies  of  the  HCP  may 
be  obtained  by  making  a  request  to  the 
Regional  Office  [see  ADDRESSES). 
Requests  must  be  in  writing  to  be 
processed.  This  notice  is  provided 
pursuant  to  Section  10  of  the 
Endangered  Species  Act  and  NEPA 
regulations  (40  CFR  1506.6). 

The  Service  specifically  requests 
information,  views,  and  opinions  from 
the  public  via  this  Notice  on  the  federal 
action.  Further,  the  Service  specifically 
solicits  information  regarding  the 
adequacy  of  the  HCP  as  measured 
against  the  Service's  ITP  issuance 
criteria  foimd  in  50  CFR  parts  13  and 
17. 

If  you  wish  to  comment,  you  may 
submit  comments  by  any  one  of  several 
methods.  Please  reference  permit 
nimiber  TE048566-0  in  such  comments. 
You  may  mail  comments  to  the 
Service's  Regional  Office  (see 
ADDRESSES).  You  may  also  comment  via 
the  Internet  to  david_deU@fws.gov. 
Please  submit  comments  over  the 
internet  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  your 
name  and  retiim  address  in  your 
internet  message.  If  you  do  not  receive 
a  confirmation  from  the  Service  that  we 
have  received  your  internet  message, 
contact  us  directly  at  either  telephone  ' 
niunber  listed  below  (see  FOR  FURTHER 
INFORMATION  CONTACT). 

Due  to  Court  order,  the  Department  of 
Interior  has  temporarily  lost  access  to 
the  internet  and  may  not  regain  it  by  the 
time  this  notice  is  published. 
Commentors  are  encouraged  to  submit 
conunents  by  mail  or  e3cpress  courier,  or 
to  call  (see  FOR  FURTHER  INFORMATION 
CONTACT)  to  confirm  whether  our 
internet  capability  has  been  restored. 

Finally,  you  may  hand  deliver 
comments  to  either  Service  office  listed 
below  (see  ADDRESSES).  Our  practice  is 
to  make  comments,  including  names 
and  home  addresses  of  respondents, 
available  for  public  review  during 
regular  business  hoius.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from  the 
administrative  record.  We  will  honor 
such  requests  to  the  extent  allowable  by 
law.  There  may  also  bd  other 
circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 


name  and  address,  you  must  state  this 
prominendy  at  the  beginning  of  your 
comments.  We  will  not;  however, 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
DATES:  Written  comments  on  the  permit 
application.  Determination  of  Low 
Effect  and  HCP  should  be  sent  to  the 
Service's  Regional  Office  (see 
ADDRESSES)  and  should  be  received  on 
or  before  February  22,  2002. 
ADDRESSES:  Persons  wishing  to  review 
the  application,  HCP,  and  supporting 
documentation  may  obtain  a  copy  by 
writing  the  Service's  Southeast  Regional 
Office,  Atlanta,  Georgia.  Documents  will 
also  be  available  for  public  inspection 
by  appointment  diuing  normal  business 
hours  at  the  Regional  Office,  1875 
Century  Boulevard,  Suite  200,  Atlanta, 
Georgia  30345  (Attn:  Endangered 
Species  Permits),  or  Raleigh  Field 
Office,  Post  Office  Box  33726,  Raleigh, 
North  Carolina  27636-3726  (Attn:  John 
Hammond).  Written  data  or  comments 
concerning  the  application,  HCP,  or 
supporting  dociunents  should  be 
submitted  to  the  Regional  Office. 
Requests  for  th'e  documentation  must  be 
in  writing  to  be  processed.  Please 
reference  permit  number  TE048566-O  in 
such  comments,  or  in  requests  of  the 
documents  discussed  herein. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Dell,  Regional  Permit 
Coordinator,  (see  ADDRESSES  above), 
telephone:  404/679-7313;  or  Mr.  John 
Hammond,  Fish  and  Wildlife  Biologist, 
Raleigh  Field  Office,  [see  ADDRESSES 
above),  telephone  919/856-4520,  Ext  28. 
SUPPLEMENTARY  INFORMATION:  The  red- 
cockaded  woodpecker  is  a  territorial, 
non-migratory  bird  species  once 
common  in  the  southern  Coastal  Plain 
from  east  Texas  to  Florida  and  north  to 
Maryland,  Missouri,  and  Kentucky.  Red- 
cockaded  woodpeckers  roost  and  nest  in 
cavities  excavated  in  large,  living  pine 
trees  60  years  old  or  older.  The  red- 
cockaded  woodpecker  is  a  cooperative  . 
breeder  that  lives  in  femily  groups  of 
one  to  nine  birds,  with  each  bird  nesting 
in  a  separate  cavity;  the  aggregate  of 
cavity  trees  used  by  a  group  is  called  a 
cluster.  Red-cockaded  woodpeckers 
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prefer  mature  longleaf  pine  forests,  but 
also  inhabit  loblolly,  pond,  slash, 
shortleaf,  and  Virginia  pine  stands. 
Without  periodic  fire  to  control 
hardwoods,  red-cockaded  woodpeckers 
abandon  clusters  as  other  cavity 
competitors  and  predators  typical  of 
hardwood  habitats  move  in.  "The  decline 
of  the  red-cockaded  woodpecker  is  due 
primarily  to  loss  of  the  old-growth,  fire- 
maintained  southern  pine  ecosystem  as 
a  result  of  logging,  fire  suppression,  and 
conversion  to  non-forest  land  uses. 

Recovery  activities  for  the  red- 
cockaded  woodpecker  are  focused  on 
Federal  lands,  ftivate  lands  are  also 
important  in  the  Service's  recovery 
strategy  to  supplement  habitat  where 
the  Federal  land  base  is  insufficient  to 
support  recovery,  to  establish  and 
maintain  connectivity  with  populations 
on  public  lands,  and  to  provide  a  donor 
source  of  juvenile  red-cockaded 
woodpeckers  for  translocation  into 
designated  recovery  populations.  Red- 
cockaded  woodpeckers  have  generally 
declined  on  private  lands  because  of  a 
lack  of  active  habitat  management,  and 
habitat  fragmentation.  The  Service 
considers  that  red-cockaded 
woodpeckers  geographically  isolated  on 
private  lands,  as  on  the  Project  site,  will 
eventually  cease  to  exist  imless  private 
landowners  are  encouraged  to  manage 
their  lands  for  the  species. 

The  Applicants  intend  to  harvest  86 
acres  of  merchiantable  timber  and 
reforest  the  Project  site  in  loblolly  pine; 
This  would  result  in  the  take  of  one 
group  of  red-cockaded  woodpeckers  (in 
recent  surveys,  niunbering  2  adults  and 
2  juveniles]  through  harm  due  to 
alteration  of  their  habitat.  The  affected 
group  of  red-cockaded  woodpeckers  are 
not  part  of  a  larger  population.  The 
nearest  known  groups  outside  the 
applicants'  property  are  about  five  miles 
away  and  do  not  regularly  interact  with 
the  group  in  the  project  area.  This 
demographic  isolation,  in  a  region  of 
fragmented,  discontinuous  habitat 
availability,  gready  limits  any 
contribution  to  species'  recovery  by  the 
red-cockaded  woodpeckers  affected  by 
the  project.  The  biological  goal  of  the 
applicants'  HCP  is  to  create  a  new.  or 
augment  an  existing,  group  of  red- 
co^caded  woodpeckers,  via 
translocation  of  juveniles  from  a  donor 
population,  into  an  area  of  better  habitat 


and  thereby  help  to  consolidate  a  more 
stable  red-cockaded  woodpecker 
population  within  the  species'  historic 
range.  This  would  be  accomplished  by 
the  applicants'  contribution  of  $13,000 
into  an  existing  National  Fish  and 
Wildlife  Foundation  fund.  This  fund  is 
dedicated  to  purposes  consistent  with 
the  mitigation  goal  stated  above. 
Expenditures  from  this  fund  would  be 
made  as  potential  donor  and  recipient 
populations  of  red-cockaded 
woodpeckers  are  identified  in  the 
future. 

The  Applicants  and  the  Service 
believe  the  biological  goal  of  the  HCP  to 
augment  or  create  a  new  group  of  red- 
cockaded  woodpeckers  at  an  area  of 
better  habitat  which  would  help  to 
consolidate  a  more  stable  red-cockaded 
woodpecker  population  at  an  opportime 
time  in  the  future  would  offset  project 
impacts  while  allowing  the  applicants 
profitable  use  of  their  property. 

Under  section  9  of  the  Act  and  its 
implementing  regulations,  "taking"  of 
endangered  and  threatened  wildlife  is 
prohibited.  However,  the  Service,  imder 
limited  circumstances,  may  issue 
permits  to  take  such  wildlife  if  the 
taking  is  incidental  to  and  not  the 
purpose  of  otherwise  lawful  activities. 
The  Service's  regulations  for  approving 
such  permit  requests  are  contained  in 
section  10(a)(2)(B)  of  the  Act. 

As  stated  above,  we  have  determined 
that  the  HOP  is  a  low-effect  plan  that  is 
categorically  excluded  from  further 
NEPA  analysis,  which  does  not  require 
the  preparation  of  an  EA  or  EIS.  Low- 
effect  HCPs  are  those  involving:  (1) 
Minor  or  negligible  effects  on  federally 
listed  or  candidate  species  and  their 
habitats,  and  (2)  minor  or  negligible 
effects  on  other  environmental  values  or 
resources.  The  Applicant's  HCP 
qualifies  for  the  following  reasons: 

1.  Approval  of  the  HCP  would  result 
in  minor  or  negligible  effects  on  the  red- 
cockaded  woodpecker  and  its  habitat. 
We  do  not  anticipate  significant  direct 
or  cumulative  effects  on  this  species  as 
a  result  of  this  proiecti 

2.  Approval  of  tne  HCP  would  not 
have  adverse  effects  on  known 
geographic,  historic,  or  ciUtural  sites,  or 
involve  unique  or  unknown 
environmental  risks. 

3.  Approval  of  the  HCP  would  not 
residt  in  any  significant  adverse  effects 
on  public  health  or  safety. 


4.  The  project  does  not  require 
compliance  with  Executive  Order  11988 
(Floodplain  Management),  Executive 
Order  11990  (Protection  of  Wetlands),  or 
the  Fish  and  Wildlife  Coordination  Act, 
nor  does  it  threaten  to  violate  a  federal, 
state,  local,  or  tribal  law  or  requirement 
imposed  for  protection  of  the 
environment. 

5.  Approval  of  the  HCP  would  not 
establish  a  precedent  for  future  action  or 
represent  a  decision  in  principle  about 
future  actions  with  potentially 
significant  environmental  effects. 

We  will  evaluate  the  HCP  and  public 
comments  to  determine  whether  the 
application  meets  the  requirements  of 
section  10(a)  of  the  Act.  We  will  also 
evaluate  whether  the  issuance  of  the  FTP 
complies  with  section  7  of  the  Act  by 
conducting  an  intra-Service  Section  7 
consultation  to  ensure  the  ITP  will  not 
jeopardize  the  continued  existence  of 
this  species.  We  will  use  the  results  of 
this  consultation,  in  combination  with 
the  above  findings,  to  determine  if  the 
requirements  of  the  FTP  are  met  and 
whether  or  not  to  issue  the  FTP. 

Dated:  January  16,  2002. 
lohn  R.  Lemon, 
Acting  Regional  Director 
(FR  Doc.  02-1599  Filed  1-22-02;  8:45  am] 
BtLUNQ  COOE  4310-66-P 


DEPARTMENT  OF  THE  INTERIOR 

Rah  and  WIMIifa  Sarvica 

Lattora  of  Authorization  toTaka  Marina 
Mammala 

AGENCY:  U.S.  Fish  and  Wildlife  Service. 

ACTION:  Notice  of  issuance  of  Letters  of 
Authorization  to  take  marine  mammals 
incidental  to  oil  and  gas  industry 
activities. 

SUMMARY:  In  accordance  with  section 
101(a)(5)(A)  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended,  and 
the  U.S.  Fish  and  Wildlife  Servie 
implementing  regulations  [50  CFR 
18.27(f)(3)l,  notice  is  hereby  given  that 
the  following  Letters  of  Authorization  to 
take  polar  bears  incidental  ,to  oil  and  gas 
industry  exploration  activities  in  the 
Beaufort  Sea  and  adjacent  northern 
coast  of  Alaska  have  been  issued  to  the 
following  companies: 


Company 


Ptiillips  Alaska,  Inc 
Phillips  Alaska,  Inc 
Ptiillips  Alaska,  Inc 
Phillips  Alaska,  Inc 
Phillips  Alaska,  Inc 


Activity 


Exptoration 
Expktratkxi 
Exptoratkxi 
ExJ3k>Fatk)n 
Exptoration 


Locatkxi 


Rendezvous  413 

Tuvaaq  1,  2,  and  3 

Ptoneer#1 

Spafk  6,  7,  and  8  .. 
Nova  1  and  2  


Date  issued 


Dec.  10.  2001. 
Dec.  10.2001. 
Dec.  10.2001 
Dec.  10.2001. 
Dec.  10.2001. 
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Company 

Phillips  Alaska,  Inc  

Faifweather  Geophysical 

BP  Exploration ;. 

Harding  ESE.  Inc ■[■■ 


Activity 


Exploration 
Exploration 
Production 
Production 


Locaten 

Mitre  #1  

NPR-A  and  Colville  Rvr 

Northstar  Unit 

Gwydyr  Bay  State  A1  ... 


Date  issued 


Dec.  10,  2001. 
Dec.  10,2001. 
Dec.  10,  2001. 
Dec.  12,  2001. 


FOR  FURTHER  MIFORMATION  CONTACT:  Mr. 
John  W.  Bridges  at  the  U.S.  Fish  and 
Wildlife  Service,  Marine  Mammals 
Management  Office,  1011  East  Tudor 
Road,  Anchorage,  Alaska  99503  (800) 
362-5148  or  (907)  786-3810. 
SUPPLEMENTARY  INFORMATION:  The  Letter 
of  Authorization  is  issued  in  accordance 
with  U.S.  Fish  and  Wildlife  Service 
Federal  Rules  and  Regulations  "Marine 
Mammals;  Incidental  Take  Ehiring 
Specified  Activities  (65  FR  16828; 
March  30,  2000)." 

Dated:  December  19,  2001. ! 
David  B.  Allen,  j 

Re^onal  Director.  ' 

(FR  Doc.  02-1665  Filed  1-22-02;  8:45  am) 
MUMO  COOe  4310-56-11 


DEPARTMENT  OF  THE  IKTERIOR 


Gaologieal  Survey 


Federal  Geographic  Data  Commfttee 
(FGDC);  Application  Notice 
Announcing  the  Opening  Dale  for 
Tranammal  of  AppllcatloMe  tor 
Funding  Aaaiatance  Under  the  FGDC 
National  Spatial  Data  Infrastructure 
(NSOl)  Cooperative  Agreements 
Program  (CAP)  fOr  Fiscal  Year  (FY) 
2002 


agency:  U.S.  Geological  Stirvey, 

Interior. 

ACTION:  Notice  inviting  applications  for 

NSDI  Cooperative  Agreements  Program 

awards  for  fiscal  year  2002,  with 

performance  to  begin  in  August  2002 

through  September  1,  2003. 

summary:  The  purpose  of  the  NSDI 
Cooperative  Agreements  Program  is  to 
facilitate  and  foster  partnerships, 
alliances  and  technology  within  and 
among  various  public  and  private 
entities  to  assist  in  building  the  NSDI. 
The  NSDI  consists  of  technologies, 
policies,  organizations  and  people 
necessary  to  promote  cost-effective 
production,  ready  availability,  and 
greater  utilization  of  high  quality 
geospatial  data  among  a  variety  of 
sectors,  disciplines  and  commimities. 

The  FY  2002  NSDI  Cooperative 
Agreements  Program  will  fund  projects 
in  four  categories  of  activities:  (1) 
Metadata  implementation  assistance,  (2) 
metadata  trainer  assistance  (3) 
clearinghouse  integration  with  OpenGIS 


services,  and  (4)  US  and  Canadian 
Spatial  Data  Infi^astructure  development. 
Applications  may  be  submitted  by 
Federal  agencies.  State  and  local 
government  agencies,  educational 
institutions,  private  firms,  non-profit 
foimdations,  and  Federally 
acknowledged  or  state-recognized 
Native  American  tribes  or  groups. 
Applications  from  Federal  agencies  wiU 
not  be  competed  against  applications 
from  other  sources.  Authority  for  this 
program  is  contained  in  the  Organic  Act 
of  March  3, 1879, 43  U.S.C.  31  and 
Executive  Order  12906. 

DATES:  The  program  announcements 
and  application  forms  for  the  FY  2002 
NSDI  Cooperative  Agreements  Program 
are  expected  to  be  available  on  or  about 
December  15,  2001.  Applications  must 
be  received  on  or  before  March  15,  200.2. 

ADDRESSES:  Copies  of  each  Program 
Announcement  #02HQPA0005  for  the 
NSDI  Cooperative  Agreements  Program 
will  be  available  through  the  Internet  at 
www.usgs.gov/contracts/index.htinl  and 
www.fgdc.gov.  Copies  of  Program 
Announcement  #02HQPA0005  may  also 
be  obtained  by  writing  to  Patricia 
Masters,  U.S.  Geological  Survey,  Office 
of  Acquisition  and  Grants,  National 
Assistance  Programs  Branch,  MS  205G, 
12201  Sunrise  Valley  Drive,  Reston,  VA 
20192,  or  e-mailing  pniasters@usgs.gov. 
Requests  must  be  in  writing;  verbal 
requests  will  not  be  honored. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

NSDI  technical  information  contact: 
David  Painter,  U.S.  Geological  Survey, 
Federal  Geographic  Data  Committee, 
Mail  Stop  590, 12201  Sunrise  Valley 
Drive,  Reston,  Virginia  20192;  (703) 
648-5513,  fax  (703)  648-5755.  e-mail 
dpainteT@fgdc.gov. 

For  the  NSDI  Cooperative  Agreements 
Program  contact:  Ms.  Patricia 
Masterson,  U.S.  Geological  Survey, 
.  Office  of  Acquisition  and  Grants, 
National  Programs  Assistance  Branch, 
Mail  Stop  205G.  12201  Suitfise  Valley 
Drive,  Reston,  Virginia  20192;  (703) 
648-7356,  fax  (703)  648-7359,  e-mail 
pmasters@usgs.gov. 

SUPPLEMENTARY  INFORMATWN:  Under  the 
NSDI  Cooperative  Agreements  Program 
a  total  of  $385,000  is  available  for 
award. 


2002  NSDI  Cooperative  Agreement 
Program  Categories 

Category  1 :  "Don't  Duck  Metadata:"  , 
Metadata  Implementation  and  Creation 
Assistance.  The  objectives  for  this 
category  are  the  documentation  of 
geospatial  data  through  metadata 
creation  and  serving  that  dociunentation 
on  the  Internet  through  a  NSDI 
clearinghouse.  Under  this  category 
funds  are  provided  for  organizations 
needing  assistance  in  receiving 
metadata  training  and  in  metadata 
creation. 

Category  2:  "Don't  Duck  Metadata:" 
Metadata  Trainer  Assistance.  Funding 
in  this  category  is  for  those 
organizations  and  individuals  that  can 
provide  training  assistance  to  other 
organizations  in  becoming  skilled  and 
knowledgeable  in  metadata  creation. 

Category  3:  Clearinghouse  Integration 
with  OpenGIS  services  will  provide 
funding  to  extend  existing 
Clearinghouse  Nodes  with  OpenGIS 
Consortiiun  (OGC)  compliant  web 
mapping  service  capabilities  and  related 
standards-based  services  in  a  consistent 
way.  •* 

QrtegOiy4:Canadian/U.S.  Spatial 
Data  Infrastructure  Project  will  provide 
funding  assistance  to  support  a 
collaborative  project  between 
organizations  in  the  U.S.  and  Canada  to 
coordinate,  create,  maintain,  and  share 
geospatial  data  to  support  decision- 
makLog  over  a  common  geography.  The 
FGDC  in  partnership  with  the 
GeoConnections  of  Natural  Resources 
Canada  will  fund  lead  organizations  in 
their  respective  countries  in  a 
collaborative  cross-border  project. 

Dated:  January  14.  2002. 
Carol  F.  Aten, 

Chief,  Administrative  Policy  and  Services. 
U.S.  Geological  Survey. 
[FR  Doc.  02-1600  Filed  1-22-02;  8:45  am] 
BHJUNQ  COOE  431IMI7-H 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affaire 

Proposed  Agency  information 
CoMaction  Activities;  Comment 


AGENCY:  Bureau  of  Indian  Afiiairs, 
Interior. 
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ACTKW:  Notice  of  emergency  clearance 
and  request  for  comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  that  the  Office  of 
Management  and  Budget  approved  an 
information  collection  request  for 
emergency  clearance  under  5  CFR 
1320.13.  This  information  collection 
request  is  cleared  imder  OMB  Control 
Niunber  1076-0094  through  April  30, 
2002.  Basic  information  is  requested  of 
applicants  for  the  issuance  of  a  marriage 
license  or  for  the  dissolution  of  a 
marriage  by  a  Court  of  Indian  Offenses 
under  25  CFR  11.  The  Bureau  of  Indian 
Affairs  is  now  seeking  comments  frtim 
interested  parties  to  renew  the 
clearance. 

DATES:  Written  comments  must  be 
submitted  by  March  25,  2002. 
ADDRESSES:  Written  comments  are  to  be 
mailed  or  hand  delivered  to  Ralph 
Gonzales.  Office  of  Tribal  Services, 
Bureau  of  Indian  Affairs,  1849  C  Street, 
NW..  MS  466Q-MIB,  Washington,  DC 
20240  or  e-mailed  to 
ralphgonzales@bia.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  Gonzales,  Bureau  of  Indian 
Affairs  at  (202)  208-4401  or 
ralphgongales@bia.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  Bureau  of  Indian  Affairs, 
Department  of  the  Interior,  must  collect 
personal  information  to  carry  out  the 
requirements  of  Title  25,  section 
11.600(c)— Marriage,  and  Title  25, 
Section  11.606  (c)— Dissolution  of 
Marriage.  Information  is  collected  by  the 
Clerk  of  the  Coiut  of  Indian  Offenses  in 
order  for  the  Coiirt  to  issue  a  marriage 
license  or  dissolve  a  marriage.  The 
information  is  collected  on  a  one-page 
application  requesting  only  basic 
information  necessary  for  the  Court  to 
properly  dispose  of  the  matter. 

n.  Method  of  Collection 

The  information  is  collected  on  a  one- 
page  application  for  the  marriage  license 
or  for  a  dissolution  of  marriage. 

m.  Information  Colle<ied 

Courts  of  Indian  Offenses  (CFR 
Courts)  have  been  established  on  certain 
Indian  reservation  imder  the  authority 
vested  in  the  Secretary  of  the  Interior  by 
5  U.S.C.  301,  25  U.S.C.  2  and  9,  and  25 
U.S.C.  13,  which  authorizes 
appropriations  for  "Indian  judges."  See 
Ttilettv.  Model,  730  F.Supp.  381  (W.D. 
Okla.  1990),  afjfd  931  F.2d  636  (10th 
Cir.  1991)  United  States  v.  Clapox,  13 
Sawy.  349,  35  F.  575  P.Ore.  1888).  The 


CFR  Courts  provide  adequate  machinery 
for  the  administration  of  justice  for 
Indian  tribes  in  those  areas  where  tribes 
retain  jurisdiction  over  Indians  and  is 
exclusive  of  state  jurisdiction  but  where 
tribal  courts  have  not  been  established 
to  exercise  that  jurisdiction. 
Accordingly,  CFR  Courts  exercise 
jurisdiction  under  part  11  of  Title  25  of 
the  Code  of  Federal  Regidations. 
Domestic  relations  are  governed  by  25 
CFR  11.600  which  authorizes  the  CFR 
Coiut  to  conduct  marriages  and  dissolve 
marriages.  In  order  to  be  married  in  a 
CFR  Court,  a  marriage  license  must  be 
obtained  (25  CFR  11.600,  601).'To 
comply  with  this  requirement,  an 
applicant  must  respond  to  the  following 
six  questions  found  at  25  CFR  11.600(c): 

(c)  A  marriage  license  application 
shall  include  tibe  following  information: 

(1)  Name,  sex.  occupation,  address, 
social  security  nimiber,  and  date  and 
place  of  birth  of  each  party  to  the 
proposed  marriage; 

(2)  If  either  party  was  previously 
married,  his  or  her  name,  and  the  date, 
place,  and  court  in  which  the  marriage 
was  dissolved  or  declared  invalid  or  the 
date  and  place  of  death  of  the  former 
spouse; 

(3)  Name  and  address  of  the  parents 
or  guardian  of  each  party; 

(4)  Whether  the  parties  are  related  to 
each  other  and,  if  so,  their  relationship; 

(5)  The  name  and  date  of  birth  of  any 
child  of  which  both  parties  are  parents, 
bom  before  the  making  of  the 
application,  unless  their  parental  rights 
and  the  parent  and  child  relationship 
with  respect  to  the  child  have  been 
terminated;  and 

(6)  A  certificate  of  the  results  of  any 
medical  examination  required  by  either 
applicable  tribal  ordinances,  or  the  laws 
of  the  State  in  which  the  Indian  country 
imder  the  jurisdiction  of  the  Coiut  of 
Indian  Offenses  is  located. 

For  the  purposes  of  §  11.600, 
Marriage,  Social  Security  number 
information  is  requested  to  confirm 
identity.  Previous  marriage  information 
is  requested  to  avoid  multiple 
simultaneous  marriages,  and  to  ensure 
that  any  pre-existing  legal  relationships 
are  dissolved.  Information  on   . 
consanguinity  is  requested  to  avoid 
confiict  with  state  or  tribal  laws  against 
marriages  between  parties  who  are 
related  by  blood  as  defined  in  such 
laws.  Medical  examination  information 
may  be  requested  if  required  under  the 
laws  of  the  state  in  which  the  Court  of 
Indian  Offienses  is  located. 

To  comply  with  the  requirement  for 
dissolution  of  marriage,  an  applicant 
must  respond  to  the  following  six 
questions  found  at  25  CFR  11.606(c): 


(1)  The  age,  occupation,  and  length  of 
residence  within  the  Indian  country 
under  the  jurisdiction  of  the  court  of 
each  party; 

(2)  The  date  of  the  marriage  and  the 
place  at  which  it  was  registered; 

(3)  That  jurisdictional  requirements 
are  met  and  that  the  marriage  is 
irretrievably  broken  in  that  either  (i)  the 
parties  have  lived  separate  and  apart  for 
a  period  of  more  than  180  days  next 
preceding  the  commencement  of  the 
proceeding  or  (ii)  there  is  a  serious 
marital  discord  adversely  affecting  the 
attitude  of  one  or  both  of  the  parties 
toward  the  marriage,  and  there  is  no 
reasonable  prospect  of  reconciliation; 

(4)  The  names,  age,  and  addresses  of 
all  living  children  of  the  marriage  and 
whether  the  wife  is  pregnant; 

(5)  Any  arrangement  as  to  support, 
custody,  and  visitation  of  the  children 
and  maintenance  of  a  spouse;  and 

(6)  The  relief  sought. 

For  the  purposes  of  §  11.606, 
Dissolution  proceedings,  information  on 
occupation  and  residency  is  necessary 
to  establish  court  jurisdiction. 
Information  on  the  status  of  the  parties, 
whether  they  have  lived  apart  180  days 
or  if  there  is  serious  marital  discord 
warranting  dissolution,  is  necessary  for 
the  court  to  determine  if  dissolution  is 
proper.  Information  on  the  children  of 
the  marriage,  their  ages  and  whether  the 
wife  is  pregnant  is  necessary  for  the 
court  to  determine  the  appropriate  level 
of  support  that  may  be  required  from  the 
non-custodial  parent. 

Description  of  the  need  for  the 
information  and  proposed  use  of  the 
information:  The  information  is 
submitted  in  order  to  obtain  or  retain  a 
benefit,  namely,  the  issuance  of  a 
marriage  license  or  a  decree  of 
dissolution  of  marriage  from  the  Court 
of  Indian  Offenses. 

,  Affected  entities:  Indian  applicants 
that  are  under  the  jurisdiction  of  one  of 
the  24  established  Courts  of  Indian 
Offenses  are  entitled  to  receive  the 
benefit  of  this  action  by  the  Court. 

Estimated  number  of  respondents: 
Approximately  260  applications  for  a 
marriage  license  or  petition  for 
dissolution  of  marriage  will  be  filed  in 
the  24  Courts  of  Indian  Offenses 
annually. 

Proposed  frequency  of  responses:  On 
occasion  as  needed. 

Burden:  The  average  burden  of 
submitting  a  marriage  license  or  petition 
for  dissolution  of  marriage  is  15  minutes 
per  application.  The  total  annual  burden 
is  estimated  as  65  hours. 

Estimated  cost:  There  are  no  costs  to 
consider,  except  estimated  costs  of  $100 
per  court  annually,  for  the  material 
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supplies  and  staff  time  required  by  the 
Court  of  Indian  Offenses. 

IV.  Request  for  Comments 

The  Department  of  the  Interior  invites 
comments  on: 

(a)  Whether  the  collecticm  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  The  accuracy  of  the  agencies' 
estimate  of  the  burden  (including  the 
hours  and  cost)  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
asstunption  xised; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  techniques  or  other  forms  of 
information  technology. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  to 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purpose 
-of  collecting,  validating,  and  verifying 
information,  processing  and. 
maintaining  information,  and  disclosing 
and  providing  information,  to  search 
data  sources,  to  complete  and  review 
the  collection  of  information;  and  to 
transmit  or  otherwise  disclose  the 
information. 

Comments  submitted  in  response  to 
this  notice  moII  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  informatian  collection.- 
lliey  also  will  become  a  matter  of 
public  record. 

All  written  comments  will  be 
available  for  public  inspection  in  Room 
4660  of  the  Main  Intnior  Building,  1849 
C  Street,  NW,  Washington,  DC  from  9 
a.m.  until  3  p.m.,  Monday  through 
Friday,  excluding  legal  holidays. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information, 
unless  it  displays  a  ourently  valid 
Office  of  Management  and  Budget 
control  number. 

Tliis  notice  is  published  under  the 
authority  delegated  by  the  Secretary  of 
the  Interiw  to  the  Assistant  Secretary — 
Indian  Affairs  by  209  Departmental 
Manual  8.1. 


Dated:  January  9.  2002. 
Neal  A.  McCaleb, 
Assistant  Secretary.  Indian  Affairs. 
[FR  Doc.  02-1623  Filed  1-22-02;  8:45  am) 

BILLING  COOE  4310-4J-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-330-1420-01] 

Notice  of  Intent  To  amend  the  Areata 
Reaource  Management  Plan 

AGENCY:  Biueau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  amend  the 
Areata  Field  Office's  Areata  Resoince 
Management  Plan  (RMP);  Humboldt 
County,  California. 

SUMMARY:  Notice  is  hereby  given  that  it 
is  the  intent  of  the  Bureau  of  Land 
Management  (BLM)  to  consider 
amending  the  Areata  Field  Office's 
Areata  RMP  to  address  the  disposal  of 
one  parcel  of  public  land  in  Humboldt 
Coimty  for  the  piupose  of 
accomplishing  one  land  exchange.  A 
plan  amendment  and  environmental 
assessment  will  be  prepared  to  analyze 
the  effects  of  disposing  of  one  parcel 
identified  in  Township  3  South,  Range 
2  West,  Humboldt  Base  &  Meridian, 
Section  11,  NWSE.  The  land  contains 
approximately  40  acres. 

Public  Participation 

The  public  is  invited  to  submit 
comments  on  this  proposal  for 
consideration  in  the  environmental 
assessment.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  fit>m  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  yoiu  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
and  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

SUPPLEMENTARY  INFORMATION:  This 
notice  provides  for  a  comment  period 
for  a  proposed  plan  amendment 
Pursuant  to  the  regulations  at  43  CFR 
1600,  for  a  period  of  30  days  from  the 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
conunents  and  recommendations 
regarding  the  proposed  plan  amendment 
to  Lynda  Roush.  Field  Manager,  Areata 
Field  Office.  1695  Heindon  Road, 
Areata,  CA  95521.  Please  reference 
exchange  ease  file  CACA  39912  FD/PT. 


FOR  FURTHER  INFORMATION  OR  RELATED 
DOCUMENTS  CONTACT:  Charlotte  Hawks. 
Realty  Specialist,  Areata  Field  Office, 
1695  Heindon  Road,  Areata,  CA  95521. 
Telephone:  (707)  825-2319. 

Daniel  E.  AveriU, 

Assistant  Field  Manager,  Areata. 
[FRDoc.  02-1669  Filed  1-22-02;  8:45  am] 
BILUNQ  COOE  431(M0-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Avallabiilty  of  The  Record  of 
Deciaion  for  the  Hnal  Supplemental    - 
Environmental  impact  Statement  for 
The  Old  Agency  Area  (Project  3P13)  of 
the  Natchez  Trace  Parlcway 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  Department  of  the 
Interior,  National  Park  Service, 
announces  the  availability  of  a  signed 
Record  of  Decision  (March  23,  2001)  on 
the  Final  Supplemental  Environmental 
Impact  Statement  for  the  Old  Agency 
Area  (Project  3P13)  of  the  Natchez  Trace 
Parkway. 

The  Natchez  Trace  Parkway  was 
established  in  1938  to  commemorate  the 
Old  Natchez  Trace,  a  primitive  network 
of  trails  that  stretched  approximately 
716  kilometers  (444  mi.)  from  Natchez. 
Mississippi,  to  Nashville,  Tennessee. 
Today,  two  portions  of  the  parkway 
motor  road  comprising  about  32 
kilometers  (20  mi.)  of  its  total  length 
remain  unfinished  in  Mississippi.  The 
1.8  kilometer  (1.1  mi.)  imfinished 
segment  of  the  parkway  known  as  3P13 
is  within  the  city  of  Ridgeland  and,  is 
the  focus  of  the  Final  Supplemental 
Environmental  Impact  Statement 
(FSEIS)  for  the  Old  Agency  Road  Area 
and  the  Record  of  Decision. 

In  1998,  public  workshops  produced 
16  conceptual  alternatives  for 
construction  of  the  parkway  motor  road 
and  local  public  roads  writhin  the 
project  area.  Following  additional 
public  review  and  NPS  evaluation  of  the 
conceptual  alternatives,  five  concepts 
were  determined  to  be  the  most  viable 
and  consistent  with  the  proposed 
project's  piupose.  These  five  concepts 
were  fiuthar  refined  and  were  analyzed 
in  the  Draft  and  Final  Supplemental 
Environmental  Impact  Statement  for  the 
Old  Agency  Road  Area  as  Alternatives 
1,  2,  3, 4,  and  5.  Alternative  1  is  the 
alternative  that  was  originally  proposed 
in  the  1978  Final  Environmental  Impact 
Statement  for  Natchez  Trace  Parkway;  it 
is  the  no-action  alternative  and  served 
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as  a  baseline  for  comparing  the  otinr! 
alternatives. 

On  August  3, 1998,  the  National  Park 
Service  published  in  the  Federal 
Register  a  notice  of  intent  to  prepare  a 
E>radt  Supplemental  Environmental 
Impact  Statement  for  the  Old  Agency 
area  (Project  3P13)  of  the  Natchez  Trace 
Parkway. 

The  National  Park  Service  will 
implement  the  Revised  Proposed  Action 
as  described  in  the  Final  Supplemental 
Environmental  Impact  Statement  for  the 
Old  Agency  Road  Area  (Project  3P13)  of 
the  Natchez  Trace  Parkway  which  was 
made  available  to  the  public  in  February 
of  2001. 

The  Selected  Action  (Revised 
Proposed  Action)  was  developed  after 
public  review  of  the  Draft  Supplemental 
Environmental  Impact  Statement.  Under 
the  Selected  Action,  the  Natchez  Trace 
Parkway  motor  road  will  cross  the  Old 
Natchez  Trace  (Old  Agency  Road) 
approximately  at-grade  and  closely 
foUow  the  existing  topography  through 
the  NPS  right-of-way  connecting 
existing  parkway  to  the  east  and  to  the 
west  of  the  project  area.  To  provide 
local  east-west  vehicular  circulation  and 
traffic  capacity.  Old  Agency  Road 
Relocated  will  be  constructed  south  of 
the  parkway  motor  road  from  near 
Whippoorwill  Lane  to  Highland  Colony 
Parlnvay.  To  further  enhance  local 
north-south  traffic  circulation  through 
the  project  area,  traffic  will  crossover 
the  parkway  via  a  bridge  which  will  link 
Old  Agency  Road  and  Old  Agency  Road 
Relocated.  The  new  crossover  road 
between  Old  Agency  Road  and  Old 
Agency  Road  Relocated  will  begin 
approximately  across  from  St.  Andrew's 
school  ballfield  parking  lot.  Access  to 
the  Choctaw  Agency  site  will  be 
provided  directly  firom  the  parkway 
motor  road,  and  a  parking  area  for 
visitors  will  be  developed.  Old  AgMicy 
Road  from  near  Whippoorwill  Lane  to 
Richardson  Road  will  be  closed  to 
vehicular  traffic'and  restored  to  Old 
Natchez  Trace  appearances  (the  asphalt 
road  surface  will  be  removed,  the 
Surface  will  be  graded  to  drain,  planted 
with  turf  grasses,  and  kept  mowed); 
vehicular  traffic  will  be  rerouted  to  Old 
Agency  Road  Relocated. 

Access  to  Interstate  55  to  the  east  of 
the  project  area  will  be  through  the 
remaining  existing  Old  Agency  Road  as 
well  as  along  Old  Agency  Road 
Relocated  to  Highland  Colony  Parkway. 
In  addition,  short  portions  of  Brame 
Road,  and  a  portion  of  the  northern 
entrance  to  the  Dinsmor  subdivision 
will  be  revegetated,  and  a  portion  of  the 
Greenwood  Plantation  driveway  will 
also  be  closed  within  the  NPS  right-of- 
way  and  restored  to  its  appearance  of 


historical  significance.  Access  to  Brame 
Road,  Dinsmor  subdivision  and  the 
Greenwood  Plantation  will  be  via  the 
new  Old  Agency  Road  Relocated.  A 
deed-reserved  driveway  will  be 
provided  from  Old  Agency  Road 
Relocated  to  a  tract  of  land  south  of  the 
parkway  and  just  east  of  Dinsmor 
subdivision.  Access  to  the  Canterbury 
and  Windrush  subdivisiohs  will 
continue  to  be  accessed  via  Old  Agency 
Road.  Old  Agency  Road  Relocated  will 
provide  access  and  circulation  for  local 
through-traffic,  and  a  new  intersection 
will  be  constructed  at  Highland  Colony 
Parkway. 

Natural  resource  impacts  (such  as 
vegetation,  soils,  wildlife)  for  the 
Selected  Action  and  each  of  the  five 
alternatives  considered  are  very  similar 
because  the  parkway  motor  road  would 
follow  nearly  the  same  alignment 
through  the  NPS  right-of-way  in  each 
alternative.  In  general,  natural  resource 
impacts  are  considered  negligible  under 
the  Selected  Action  and  all  alternatives 
due  to  the  already  highly  fragmented 
landscape  and  preponderance  of  locally 
abimdant  and  edge-adapted  plant  and 
animal  species  occupying  the  project 
area.  No  federally  or  state  threatened  or 
endangered  species  or  their  habitats  are 
impacted  imder  the  Selected  Action. 
The  Selected  Action  would  negatively 
impact  0.62  ha  (1.53  ac)  of  Palustrine 
wetlands.  Negative  wetland  impacts 
between  the  Selected  Action  and  the 
alternatives  would  vary  by  just  0.2  ha 
(0.5  ac).  As  described  in  the  wetland 
Statement  of  Findings  (reviewed  and 
approved  by  the  Southeast  Regional 
Director,  National  Park  Service), 
wetland  loss  will  be  mitigated  at  a  2:1 
ratio.  Implementation  of  the  Selected 
Action  will  not  result  in  impairment 
from  indirect,  direct,  or  cumulative 
impacts  and  will  not  violate  the  NPS 
Organic  Act. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

■a  complete  copy  of  the  Record  of 
Decision  and  Statement  of  Findings, 
contact  the  Superintendent  of  the 
Natchez  Trace  Parkway  at  (662)  680- 
4025  or  at  the  following  address: 
Wendell  A.  Simpson,  Superintendent. 
2680  Natchez  Trace  Parkway,  Tupelo, 
Mississippi  38804. 

Dated:  June  21,  2001. 

Editorial  Note:  This  document  was 
received  at  the  Office  of  the  Federal  Register 
on  January  17.  2002. 
Wally  Hibbard. 

Regional  Director,  Southeast  Region. 
IFR  Doc.  02-1694  Filed  1-18-02;  11:21  am] 
BtUMQ  COOE  431 0-70-M 


INTERNATIONAL  TRADE 
COMIMISSION 

Pnvestigatlon  No.  731-TA-747  (Review)] 

Freeh  Tomatoee  From  Mexico 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Notice  of  Commission 

determination  to  conduct  a  full  five-year 

review  concerning  the  suspended 

investigation  on  fresh  tomatoes  from 

Mexico. 

summary:  The  Commission  hereby  gives 
notice  that  it  will  proceed  with  a  full 
review  pursuant  to  section  751(c)(5)  of 
the  Tariff  Act  of  1930  (19  U.S.C. 
1675(c)(5))  to  determine  whether 
termination  of  the  susp>ended 
investigation  on  fresh  tomatoes  from 
Mexico  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  A  schedule  for  the  review  will  be 
established  and  announced  at  a  later 
date.  For  further  information  concerning 
the  conduct  of  this  review  and  rules  of 
general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  January  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Vera 
Libeau  (202-205-3176),  Office  of 
Investigations,  U.S.  International  Trade 
Commission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 

SUPPLEMENTARY  INFORMATION:  On 
January  4,  2002,  the  Commission 
determined  that  it  should  proceed  to  a 
full  review  in  the  subject  five-year 
review  pursuant  to  section  751(c)(5)  of 
the  Act.  The  Commission  foimd  that 
both  the  domestic  and  respondent 
interested  party  group  responses  to  its 
notice  of  institution  (66  FR  49975, 
October  1,  2001)  were  adequate.  A 
record  of  the  Commissioners'  votes,  the 
Commission's  statement  on  adequacy. 
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and  any  individual  Commissioner's 
statements  will  be  available  from  the 
Office  of  the  Secretary  and  at  the 
Commission's  Web  site. 

Authority:  This  review  is  being  conducted 
under  authority  of  title  VII  of  the  Tariff  Act , 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

Issued:  January  16.  2002. 

By  order  of  the  Commission. 
Muilyn  R.  Abbott. 
Acting  Secretary. 

(FR  Doc.  02-1569  Filed  1-22-02;  8:45  am] 
MJJNQ  icooc  Toao-os-r 


INTERNATIONAL  TRADE 
COMMISSION 

pnvmtlgMlons  Noa.  701-TA-409^12 
731-TA-0O9  (Final)] 

Low  EnriclMd  Uranhim  Prom  France, 
Gormany,  Tlw  NottMilands  and  the 
Unlled  Kingdom 

agency:  international  Trade 

Commission. 

ACnON:  Reopening  of  the  record  and 

request  for  comments  for  the  subject 

investigations. 

summary:  The  U.S.  International  Trade 
Commission  (the  Commission)  hereby 
gives  notice  that  it  is  reopening  the 
record  in  these  investigations  for  the 
purpose  of  considering  new  factual 
information  submitted  on  January  15, 
2002,  by  petitioner  USECInc. 
coqcnning  the  agreement  between  the 
governments  of  the  United  States  and 
Russia  regarding  the  purchase  of  certain 
low  enridied  uranium.  The  Commission 
is  not  reopening  the  record  for  any 
purpose  other  tiiaa  to  receive  comments 
from  any  party  on  this  new  factual 
uifiarmation.  On  or  before  January  17. 
2002,  parties  may  submit  final 
comments,  not  to  exceed  10  pages, 
double-spaced  and  single-sided,  on 
stationery  measuring  8Vt  by  11  inches, 
addressing  only  this  new  factual 
infcxmation,  but  such  final  comments 
must  not  contain  any  new  fsKrtual 
information  not  previously  submitted 
for  the  record  and  must  otherwise 
comply  with  section  207.68  of  the 
Commission's  rules. 

All  written  submissions  must  conform 
with  the  provisions  of  section  201.8  of 
the  Commission's  rules;  any 
submissions  that  contain  business 
proprietary  information  CBPI)  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3.  and  207.7  of  the 
Commission's  rules.  Hie  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
focsimile  or  electronic  means. 


In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  nUes, 
each  document  filed  by  a  party  to  the 
investigations  must  be  served  on  all 
other  parties  to  the  investigations  (as 
identified  by  either  the  public  or  BPI 
service  list),  and  a  certificate  of  service 
must  be  timely  filed.  The  Secretary  will 
not  accept  a  doctmient  for  filing  without 
a  certificate  of  service. 
SUPPLEMENTARY  INFORMATION:  On 
September  5,  2001,  the  Commission 
published  notice  establishing  a  schedule 
for  the  conduct  of  the  final  phase  of  the 
subject  investigations  (66  FR  46467, 
September  5,  2001).  Subsequently,  the 
Department  of  Commerce  extended  the 
date  for  its  final  determinations  in  the 
investigations  and  on  November  19, 
2001,  the  Commission  published  notice 
establishing  a  revised  schedule  for  the 
investigations  (66  FR  57986,  November 
19,  2001). 

For  further  information  concerning 
these  investigations  see  the 
Commission's  notices  cited  above  and 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

By  order  of  the  Commi^ion. 

Issued:  January  16,  2002. 
Marilyn  R.  Abbott. 
Acting  Secretary. 
(FR  Doc.  02-1570  Filed  1-22-02;  8:45  am] 


INTERNATIONAL  TRADE 
COMMISSION 

[InvMtigation  No.  731-TA-W8 
(PraNminary)] 

Pnaumalie  DIractional  Control  Vahras 

From  I 


AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  antidumping 

investigation  and  scheduling  of  a 

preliminary  phase  investigation. 

SUMMARY:  Tlie  Commission  hereby  gives 
notice  of  the  institution  of  an 
investigation  and  commencement  of 
preliminary  phase  antidumping 
investigation  No.  731-TA-088 
(Preliminary)  under  section  733(a)  of  the 
Tariff  Act  of  1930  (19  U.S.C  1673b(a)) 
(the  Act)  to  determine  whethn  there  is 
a  reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injured  or  threatened  with  matraial 


injury^  or  the  establishment  of  an 
industry  in  the  United  States  is 
materially  retarded,  by  reason  of 
imports  from  Japan  of  pneimiatic 
directional  control  valves,  provided  for 
in  subheading  8481.20.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  die  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  detetmination  in 
antidiunping  investigations  in  45  days, 
or  in  this  case  by  February  28,  2002.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  March  7,  2002. 

For  fiuther  information  concerning 
the  conduct  of  this  investigation  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  January  14,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Cassise  (202-708-5408), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
in^)airments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
Genoal  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  ihttp:// 
www.usitc.govi.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS — 
ON-LINE)  at  http://dockets.usitc.gov/ 
eol/public. 
SUPPLEMENTARY  MFORMATXM: 

Bacl^round 

This  investigation  is  being  instituted 
in  response  to  a  petition  filed  on 
January  14, 2002,  by  The  Pneumatics 
Group,  a  trade  association  of  pneiunatic 
directional  control  valve  producers  and 
wholesalers  which  includes  Festo  Corp. 
of  Hauppage,  NY;  IMI  Norgren,  Inc.  of 
Littleton.  CO;  Numatics.  Inc.  of 
Higtdand,  MI;  and  Parker  Hannifin 
Corp.  of  Cleveland.  OH. 

Participation  in  the  Investigation  and 
Public  Service  List 

Persons  (other  than  petitionee) 
wishing  to  participate  in  the 
investigation  as  parties  must  file  an 
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entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Feder^  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
°  representative  consimier  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidiunping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  ndes,  the  Secretary  will 
make  BPI  gathered  in  this  investigation 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  1677(9))  who  are 
parties  to  the  investigation  under  the 
APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  this  investigation  for 
1  p.m;  on  February  4,  2002,  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  Parties  wishing  to  participate  in  the 
conference  should  contact  Christopher  J. 
Cassise  (202-708-5408)  not  later  than 
January  28,  2002,  to  arrange  for  their 
appearance.  Parties  in  support  of  the 
imposition  of  antidumping  duties  in 
this  investigation  and  parties  in 
opposition  to  the  imposition  of  such 
duties  will  each  be  collectively 
allocated  one  hour  within  which  to 
make  an  oral  presentation  at  the 
conference.  A  nonparty  who  has 
testimony  that  may  aid  tHe 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission 
on.  or  before  February  7,  2002,  a  written 
brief  containing  information  and 


arguments  pertinent  to  the  subject 
matter  of  the  investigation.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  it$quirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigation  must 
be  served  on  all  other  parties  to  the 
investigation  (as  identified  by  either  the 
public  or  BPI  service  list),  and  a 
certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  investigation  is  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  January  16,  2002. 
Marilyn  R.  Abbott, 
Acting  Secretary. 

[FR  Doc.  02-1571  Filed  1-22-02;  8:45  am) 
BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  Nos.  701-TA-413, 731-TA- 
913-918  (Hnal)] 

In  the  Matter  of  Stainless  Steel  Bar 
From  France,  Germany,  Italy,  Korea, 
Taiwan,  and  the  United  Kingdom; 
Notice  of  Commission  Determination 
to  Conduct  a  Portion  of  the  Hearing  In 
Camera 

AGENCY:  U.S.  International  Trade 

Commission. 

ACTION:  Closure  of  a  portion  of  a 

Commission  hearing  to  the  public. 

SUMMARY:  Upon  request  of  respondents 
BDG  Edelstdil,  Corus  Engineering 
Steels,  Edelstahl  Witten-Krefeld  GmbH. 
Firth  Rixon  Special  Steels  Ltd.,  Krupp 
Edelstahlprofile  GmbH,  Sandvik 
Metinox  Ltd.,  Stahlwerk  Ergste  Westig 
GmbH  and  Walzwerke  Einsal  GmbH 
(collectively  "Respondents"),  the 
Commission  has  determined  to  conduct 
a  portion  of  its  hearing  in  the  above- 
captioned  investigations  scheduled  for 
January  17,  2002,  in  camera.  See 
Commission  rules  207.24(d),  201.13(m) 
and  201.36(b)(4)  (19  CFR  207.24(d). 
201.13(m)  and  201.36(b)(4)).  The 
remainder  of  the  hearing  will  be  open  to 


the  public.  The  Commission  has 
determined  that  the  seven-day  advance 
notice  of  the  change  to  a  meeting  was 
not  possible.  See  Commission  rule 
201.35(a),  (c)(1)  (19  CFR  201.35(a), 
(c)(1)). 

FOR  FURTHER  INFORMATION  CONTACT: 

Marc  A.  Bernstein,  Office  of  General 
Counsel.  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  202- 
205-3087.  e-mail  mbemstein9usitc.gov. 
Hearing-impaired  individuals  are 
advised  that  information  on  this  matter 
may  be  obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  believes  that  Respondents 
have  justified  the  need  for  a  closed 
session.  Respondents  seek  a  closed 
session  to  allow  testimony  concerning 
the  manner  in  which  internal  transfers 
of  individual  domestic  stainless  steel 
bar  producers  should  be  valued  and 
related  issues  regarding  financial 
performance.  Because  such  discussions 
will  necessitate  disclosure  of  business 
proprietary  information  (BPI),  they  can 
only  occur  if  a  portion  of  the  hearing  is 
held  in  camera.  In  making  this  decision, 
the  Commission  nevertheless  reaffirms 
its  belief  that  whenever  possible  its 
business  should  be  conducted  in  public. 

The  hearing  will  include  the  usual 
public  presentations  by  petitioners  and 
by  respondents,  with  questions  from  the 
Commission.  In  addition,  the  hearing 
will  include  an  in  camera  session  for  a 
confidential  presentation  by 
Respondents  and  for  questions  fixim  the 
Commission  relating  to  the  BPI, 
followed  by  an  in  camera  rebuttal 
presentation  by  petitioners  and 
questions  from  the  Commission  relating 
to  the  BPI.  For  any  in  camera  session 
the  room  will  be  cleared  of  all  persons 
except  those  who  have  been  granted 
access  to  BPI  under  a  Commission 
administrative  protective  order  (APO) 
and  are  included  on  the  Commission's 
APO  service  list  in  this  investigations. 
See  19  CFR  201.35(b)(1),  (2).  The  time 
for  the  parties'  presentations  and 
rebuttals  in  the  in  camera  session  will 
be  taken  trom  their  respective  overall 
allotments  for  the  hearing.  All  persons 
planning  to  attend  the  in  camera 
portions  of  the  hearing  should  be 
prepared  to  present  proper 
identification. 

Authority:  The  General  Ck)unsel  has 
certified,  pursuant  to  Commission  Rule 
201.39  (19  CFR  201.39)  that,  in  her, opinion, 
a  portion  of  the  Commission's  hearing  in 
Stainless  Steel  Bar  from  France.  Germany, 
Italy,  Korea,  Taiwan,  and  the  United 
Kingdom,  Inv.  Nos.  701-TA-413,  731-TA- 
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913-918  (Final)  may  be  closed  to  tlje  public 
to  prevent  the  disclosure  of  BPI. 

Issued:  January  16.  2002. 
By  order  of  the  Commission. 

Marilyn  R.  Abbott. 

Acting  Secretary. 

(FR  Doc.  02-1568  Filed  1-22-02:  8:45  am) 

BUJNQ  COM  7020-02-^ 


DEPARTMENT  OF  JUSTICE 

Notice  of  niing  of  EnvlronmMrtal 
Bankniplcy  SottlMiMnt  In  In  R0 
Anrnrtean  IKMfVm  Refining,  LP.  and 
Ralaiad  Inability  To  Pay  Settlament 
WHh  Indian  Refining  I IM.  Partnersitip 
and  Indian  Refining  and  Marlcating  I, 
Inc. 

Notice  is  hereby  given  that  a  proposed 
settlement  entered  into  by  the  United 
States  on  behalf  of  U.S.  EPA  and  the 
Coast  Guard,  the  State  of  Illinois  on 
behalf  of  Illinois  EPA,  and  American 
Western  Refining,  L.P.  was  filed  on 
October  26,  2001  tain  re  American 
Western  Refining,  LP.,  No.  96-01755 
(Banlcr.  D.  Del.)  with  the  United  States 
Bankruptcy  Coiul  for  the  District  of 
Delaware.  The  proposed  settlement  is 
contained  in  section  6.5  of  the  Debtor's 
proposed  Plan  of  Liquidation  and  would 
resolve  certain  claims  of  the  United 
States  and  Illinois  against  the  settling 
party  under  the  Comprehensive 
Environmental  Response  Compensation 
and  Liability  Act,  42  U.S.C.  9601  et  seq., 
section  311  of  the  Clean  Water  Act.  33 
U.S.C.  1321,  the  Oil  Pollution  Act,  33 
U.S.C.  2701  et  seq.  relating  to  the 
American  Western  Refinery  Superfund 
Site  in  Lawrence  County,  Illinois. 
Notice  is  also  hereby  given  that  a 
proposed  related  administrative 
settlement  has  been  entered  into  by  the 
United  States  on  behalf  of  U^.  EPA  and 
the  Coast  Guard,  the  State  of  Illinois  on 
behalf  of  the  Illinois  Environmental 
Protection  Agency,  Indian  Refining  I 
Limited  Partnership,  f/k/a  Indian 
Refining  Limited  Partnership,  and 
Indian  Refining  and  Marketing  I,  Inc.,  f/ 
k/a  Indian  refining  and  Marketing,  Inc. 
In  re  Indian  Refinery— Texaco  Property 
(Indian  Refining  I  Limited  Partnership, 
et  al.),  U.S.  EPA  Region  5,  Docket  No. 
V-W-02-C-668.  Under  the  settlements, 
debtor  American  Western  Refining,  L.P. 
shall  pay  the  Coast  Guard  $861,865  as 
an  Allowed  Administrative  Expense 
Claim  and  the  debtor  will  place  its 
refinery  property  in  a  liqwdating  trust 
and  provide  certain,  funding  and 
consideration  that  will  focilitate  cleanup 
of  the  facility. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  United  States' 
approval  of  the  terms  of  proposed 


settlements  for  30  days  following  the 
publication  of  this  Notice.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General  of  the  Environment 
and  Natural  Resources  Division, 
Department  of  Justice,  P.O.  Box  7611, 
Ben  Franklin  Station.  Washington,  DC 
20044,  and  should  refer  to  In  re 
American  Western  Refinery  Company, 
et  al.,  D.J.  Ref.  No.  90-1 1-2-1 307A. 
Copies  of  the  proposed  settlements  may 
be  examined  at  the  Office  of  the  United 
States  Attorney  for  the  District  of 
Delaware,  1201  Market  Street,  Suite 
1100,  Wilmington,  DE  and  the  Region  V 
Office  of  the  United  States 
Environmental  Protection  Agency,  77 
West  Jackson  Street,  Chicago,  Illinois 
60604.  Copies  of  the  proposed 
settlements  may  also  be  obtained  by 
request  addressed  to  the  Department  of 
Justice  Consent  Decree  Library,  P.O.  Box 
7611,  Ben  Franklin  Station,  Washington, 
DC  20044.  In  requesting  a  copy  of  the 
proposed  settlements,  please  enclose  a 
check  in  the  amoimt  of  $2.75  for  the 
settlement,  with  debtor  American 
Western  Refinery,  L.P.  and  $8.75  for  the 
settlement  with  Indian  Refining  I 
Limited  Partnership  (25  cents  per  page 
for  reproduction  costs),  payable  to  the 
Consent  Decree  Library. 

Bruce  S.  Geilier, 

Section  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  02-1560  Filed  1-22-02:  8:45  am] 

BOJJNG  CODE  4410-1S-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Degree 
Pursuant  to  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 

Pursuant  to  Section  122(d)(2)  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ( "CERCLA"),  42  U.S.C.  9622(d)(2). 
and  28  CFR  50.7,  notice  is  hereby  given 
that  a  proposed  decree  embodying  a 
settlement  in  United  States  v.  Chevrtfn 
Environmental  Management  Co.,  et  al. 
No.  CV  01-11162  MMM  (JWJx),  was 
lodged  on  December  28,  2001,  with  the 
United  States  District  Court  for  the 
Central  District  of  California,  Western 
Division. 

In  a  complaint  filed  conciurendy  with 
the  lodging  of  the  consent  decree,  t&e 
United  States,  the  State  of  California, 
and  the  California  Hazardous  Substance 
Account,  seek  injunctive  relief  for 
performance  of  response  actions  and 
reimbursement  of  response  costs 
incurred  by  the  United  States 
Environmental  F^rotection  Agency 


("EPA")  and  by  the  California 
Department  of  Toxic  Substances  Control 
("DTSC"),  pursuant  to  Sections  106  and 
107  of  CERCLA,  42  U.S.C.  9606,  9607, 
in  response  to  releases  of  hazardous 
substances  at  the  Operating  Industries, 
Inc.  ("OH")  Superfund  site  in  Monterey 
Park,  California.  Under  the  proposed 
consent  decree,  the  settling  defendants 
have  agreed  to  pay  response  costs  and 
fund  perform  future  response  actions  at 
the  on  Sitb. 

Overall  this  consent  decree  has  a 
combined  value  of  approximately  $340 
million,  contributed  by  the  respective 
parties  in  cash,  or  work  commitments 
and  reimbursement  of  past  response 
costs.  The  settlement  addresses  the  full 
implementation  of  the  final  remedy  at 
the  Site.  Under  this  settlement.  Work 
Defendants  will  perform  the  Work 
required  by  the  consent  decree,  valued 
at  approximately  $297  million  ($262 
million  in  work  plus  $35  million  in 
future  oversight  costs),  which  will  be 
funded  through  Work  Defendant 
contributions,  pajonents  by  Cash 
Defendants  and  escrow  accounts 
established  under  prior  settlement  or  to 
be  established  under  this  settlement. 
EPA  will  receive  approximately  $10 
million  to  be  placed  in  a  Special 
Account,  which  is  available  to  pay  for 
Excluded  Work.  The  settlement  also 
includes  an  agreement  by  the  United 
States  Navy  to  pay  approximately  $1 
'  million  to  resolve  the  Navy's  potential 
liability  at  the  Oil  site. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  As  a  result  of  the  discovery 
of  anthrax  contamination  at  the  District 
of  Colimibia  mail  processing  center  in 
mid-October,  2001,  the  delivery  of 
regular  first-class  mail  sent  through  the 
U.S.  Postal  Service  has  been  disrupted. 
Consequently,  public  comments  which 
are  addressed  to  the  Department  of 
Justice  in  Washington,  DC  and  sent  by 
regular,  first-class  mail  through  the  U.S. 
Postal  Service  are  not  expected  to  be 
received  in  timely  manner.  Therefore, 
comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice,  and 
sent:  (1)  c/o  Noel  Wise,  United  States 
Department  of  Justice.  301  Howard 
Street  Suite  1050.  San  Francisco,  CA 
94105;  and/or  (2)  by  facsimile  to  (202) 
353-0296;  and/or  (3)  by  overnight 
delivery,  other  than  through  the  U.S. 
Postal  Service,  to  Chief,  Environmental 
Enforcement  Section,  1425  New  York 
Avenue,  NW.,  13th  Floor.  Washington. 
DC  20005.  Each  commimication  should 
refet  on  its  face  to  United  States 


Federal  Register /Vol.  67,  No.  15 /Wednesday,  January  23, 


2002 /Notices 


3233 


Attorney  for  the  EPA  Region  9 
^     Superfund  Records  Center,  75 

Hawthorne  Street,  Fourth  Floor.  San 
Francisco,  California  94105,  and  at  the 
Office  of  the  United  States  Attorney  for 
the  Central  District  of  California, 
Federal  Building,  Room  7516,  300  North 
Los  Angeles  Street,  Los  Angeles, 
California  90012.  A  copy  of  the 
proposed  Consent  Decree  may  also  be 
obtained  by  faxing  a  request  to  Tenia 
Fleetwood,  Department  of  Justice 
Consent  Decree  Library,  fax  no.  (202) 
616-6584;  phone  confirmation  no  (202) 
514-1547.  There  is  a  charge  for  the  copy 
(25  cent  per  page  reproduction  cost). 
Upon  requesting  a  copy,  please  mail  a 
check  payable  to  the  "U.S.  Treasury",  in 
the  amoimt  of  $250.50  to:  Consent 
Decree  Library,  U.S.  Department  of 
Justice,  P.O.  Box  7611,  Washington.  DC 
20044-7611.  The  check  should  refer  to 
United  States  v.  Chevron  Environmental 
Management  Co.,  et  al.,  DOJ  Ref.  #90- 
11-2-156/4. 

EUen  M.  Mahan. 

Assistant  Section  Chief  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division. 
[FR  Doc.  02-1566  Filed  1-22-02;  8:45  am] 

WLUNG  C006  4«10-15-ll 


DEPARTMENT  OF  JUSTICE 

Revision  to  NoMce  Of  Lodging  Of 
Consent  Decree  Underthe 
Comprehensive  Environmental 
Response,  Compensation,  and  Llablltty 
Act  Publlshsd  on  January  8, 2002 

.  The  notice  previously  published  on 
January  8,  2002,  is  hereby  revised  to 
provide  new  instructions  for  sending 
comments  on  the  proposed  Consent 
Decree  and  for  obtaining  copies  of  the 
proposed  Decree. 

In  accordance  with  the  Departmental 
Policy,  28  CFR  50.7,  and  section  122(d) 
of  the  Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  ("CERCLA"),  notice  is  hereby  given 
that  a  Consent  Decree  in  United  States 
V.  Cytec  Industries,  Inc.,  Ford  Motor 
Company,  SPS  Technologies,  Inc.  and 
TI  Automotive  Systems  Corp.,  Civil 
Action  No.  Ol-CV-6109.  was  lodged 
with  the  United  States  District  Court  for 
the  Eastern  District  of  Pennsylvania  on 
December  6.  2001.  This  Consent  Decree 
resolves  certain  claims  of  the  United 
States'  against  Cytec  Industries.  Inc.. 
Ford  Motor  Company.  SPS 
Technologies.  Inc..  and  Tl  Automotive 
Systems  Corp.  ("Settling  Defendants") 
under  sections  106  and  107(a)  of  the 
Comprehensive  Environmental 
Response.  Compensation  and  Liability 
Act  ("CERCLA").  42  U.S.C.  9606  and 


9607(a).  The  Consent  Decree  requires 
the  Settling  Defendants  to  perform 
remedial  work  at  the  Site  consisting  of 
all  Operable  Unit  2  response  activities 
(as  defined  in  the  Decree)  and  to 
reimburse  the  Superfund  for  past 
response  costs  in  the  amount  of  $7 
million  and  to  pay  future  response  costs 
for  the  Boarhead  Farms  Superfund  Site 
located  in  Bridgeton  Township, 
Pennsylvania. 

The  Department  of  Justice  will  accept 
written  comments  on  the  proposed 
Consent  Decree  for  thirty  (30)  days  from 
the  date  of  publication  of  this  revised 
notice.  The  delivery  of  U.S.  Postal 
Service  regular  mail  has  been  disrupted, 
and  comments  sent  by  U.S-  Postal 
Service,  first-class  mail  are  not  expected 
to  be  received  in  a  timely  manner. 
Therefore,  please  address  conmients  to 
Assistant  Attorney  General, 
Environmental  and  Natural  Resources 
Division,  Department  of  Justice,  and 
send:  (1)  c/o  Office  of  Regional  Counsel, 
U.S.  Environmental  I>rotection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia.  PA  19103-2029;  and/or 
(2)  by  facsimile  to  (202)  353-0296.  Each 
communication  must  refer  on  its  face  to 
United  States  v.  Cytec  Industries,  Inc., 
Ford  Motor  Company,  SPS 
Technologies.  Inc.,  and  TI  Automotive 
Systems  Corp.,  DOJ  #  90^11-2-06036/2. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  Eastern 
District  of  Pennsylvania,  615  Chestnut 
Street,  Philadelphia,  PA  19106  and  at 
EPA  Region  HI,  1650  Arch  Street, 
Philadelphia,  PA  19103.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtained  by  telefaxing  a  request  to  Tenia 
Fleetwood,  Department  of  Justice 
Consent  Decree  Library,  at  (202)  616- 
6584;  telephone  confirmation  (202)  514- 
1547.  There  is  a  charge  for  the  copy  (25 
cents/page  reproduction  cost).  When 
telefaxing  your  request  for  a  copy, 
please  mail  a  check  payable  to  the  "U.S. 
Treasury,"  in  the  amoimt  of  $23.25  (for 
Decree  without  appendices)  or  $29.00 
(for  Decree  with  appendices)  to:  Consent 
Decree  Library,  U.S.  Department  of 
Justice,  c/o  U.S.  Environmental 
Protection  Agency,  Region  III,  1560 
Arch  Street,  Philadelphia,  PA  19103- 
2029.  The  check  must  refer  to  United 
States  V.  Cytec  Industries,  Inc.,  Ford 
Motor  Company,  SPS  Technologies, 
Inc.,  and  TI  Automotive  Systems  Corp., 
DOJ  No.  90-11-2-06036/2. 


DEPARTMENT  OF  JUSTICE 


Republication  of  Notice  of  Lodging  of 
Consent  Decrees  Under  the  Lead- 
Based  Paint  Haiard  Act 


Robert  Brook, 

Assistant  Chief  Environmental  Enforcement 
Section,  Environment  and  Natural  Resources 
Division,  U.S.  Department  of  Justice. 
IFR  Doc.  02-1561  Filed  1-22-02;  8:45  am) 

aiUMQ  COOe  4410-15-ll 


Notice  is  hereby  given  that  on  October 
9,  2001,  a  proposed  consent  decree  in 
United  States,  et  al.,  v.  East  Lake 
Management  and  Development  Corp.. 
Civil  Action  No.  01  C  7581,  and  on 
October  11,  2001,  a  proposed  consent 
decree  in  United  States,  et  al,  v.  Wolin- 
Levin,  Inc.,  Civil  Action  No.  01  C  7580. 
were  lodged  with  the  United  States 
District  Court  for  the  Northern  District 
of  Illinois.  Notice  of  the  lodging  of  these 
consent  decrees  was  first  published  by 
the  Department  of  Justice  in  the  Federal 
Register  on  November  15,  2001  (66  FR 
57  483).  The  Department  of  Justice  is 
republishing  the  notice  of  lodging 
because  mail  delivery  problems 
associated  with  anthrax  mailings  to 
government  offices  have  precluded  the 
Department  of  Justice's  receipt  of  public 
comments.  To  avoid  addition^  delays 
related  to  such  problems,  the 
Department  of  Justice  is  requesting  that 
any  comments  that  were  submitted 
under  the  original  notice  of  lodging  be 
resubmitted  to  the  U.S.  Attorney's 
Office  for  the  Northern  District  of 
Illinois,  as  set  forth  below. 

The  consent  decrees  settles  claims 
against  management  agents  of  several 
residential  apartment  buildings  in 
Chicago,  Illinois,  which  were  brought 
on  behalf  of  the  Department  of  Housing 
and  Urban  Development  and  the 
Environmental  Protection  Agency  under 
the  Residential  Lead-Based  PSint  Hazard 
Reduction  Act  42  U.S.C.  4851  et  seq. 
("L«ad  Hazard  Reduction  Act").  The 
United  States  alleged  in  each  of  its 
complaints  that  the  defendants  failed  to 
provide  information  to  tenants 
concerning  lead-based  paint  hazards, 
and  failed  to  disclose  to  tenants  the 
presence  of  any  known  lead-based  paint 
or  any  known  lead-based  paint  hazards. 

Under  both  consent  decrees, 
defendants  have  agreed  to  provide  the 
required  notice  and  disclosxtfes,  to 
perform  inspections  at  the  buildings  for 
the  presence  of  lead-based  paint,  and  to 
perform  lead-based  paint  abatement.  In 
addition,  under  each  decree,  each 
defendant  will  pay  a  penalty  of  $25,000 
to  be  divided  among  the  United  States, 
the  State  of  Illinois,  Cook  County,  and 
the  City  of  Chicago.  Lastly,  each  of  the 
consent  decrees  calls  for  the 
performance  of  Child  Health 
Improvement  Projects  ("CHIPs"),  which 
are  projects  proposed  by  HUD  to 
address  issues  of  childhood  lead 
poisoning  in  Chicago.  Wolin-Levin.  Inc.. 
will  contribute  $100,000  as  a  CHIP  to 
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the  City  of  Chicago  to  be  used  for 
additional  lead-based  paint  abatement 
activities  in  Chicago,  primarily 
replacement  of  windows.  East  Lake 
Management  and  Development  Corp. 
will  contribute  $77,000  as  a  CHIP  to 
community-based  health  centers  to 
perform  blood  lead  level  screening  of 
children  and  create  educational 
programs  in  low  income  areas  in  South 
Chicago  and  Cook  Coimty.  The 
defendants  manage  over  225  buildings 
with  over  10,000  residential  units. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  consent  decrees.  As  noted 
above,  as  a  result  of  the  discovery  of 
anthrax  contamination  at  the  District  of 
Columbia  mail  processing  center  in 
mid-October,  2001,  the  delivery  of 
regular  first-class  mail  sent  through  the 
U.S.  Postal  Service  has  been  disrupted. 
Consequently,  public  comments  that  are 
addressed  to  the  Department  of  Justice 
in  Washington,  DC,  and  sent  by  regular, 
first-class  mail  through  the  U.S.  Postal 
Service  are  not  expected  to  be  received 
in  timely  manner.  Therefore,  comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natiiral  Resources  Division,  Department 
of  Justice,  and  sent:  (1)  c/o  Jonathan  C. 
Haile,  Assistant  United  States  Attorney, 
219  S.  Dearborn  St.,  5th  Floor  Chicago, 
IL  60604;  and/or  (2)  by  facsimile  to 
(202)  353-0296;  and/or  (3)  by  overnight 
delivery,  other  than  through  the  U.S. 
Postal  Service,  to  Chief,  Environmental 
Enforcement  Section,  1425  New  York 
Avenue,  NW.,  13th  Floor,  Washington, 
DC  20005.^ch  communication  should 
refer  on  its  face  to  United  States,  et  cd., 
V.  Wolin-Levin.  Inc.,  D.J.  #90-11-2- 
06829/1,  and  United  States,  et  al.,  v. 
East  Lake  Management  and 
Development  Corp..  D.J.  #90-5-2-1- 
07120. 

The  proposed  consent  decree  may  be 
examined  at  the  Department  of  Hoiising 
and  Urban  Development,  Office  of  Lead 
Hazard  Control,  attention:  Matthew  E. 
Ammon,  490  L'En&oit  Plaza  SW.,  Room 
3206,  Washington,  DC  20410,  (202)  755- 
1785:  at  the  office  of  the  United  States 
Attorney  for  the  Northern  District  of 
Illinois.  219  S.  Dearborn  Street,  5th 
Floor,  Chicago,  Illinois  60604,  and  at 
U.Sv EPA  Region  5.77  West  Jackson 
Boulevard,  Qiicago,  IL  60604.  A  copy  of 
the  proposed  Consent  Decrees  may  also 
be  obt^ed  by  faxing  a  request  to  Tonia 
Fleetwood,  Department  of  Justice 
Consent  Decree  Library,  fax  no.  (202) 
616-6584;  phone  confirmation  no.  (202) 
514-1547.  There  is  a  charge  for  the  copy 
(25  cent  per  page  reproduction  cost). 
Upon  requesting  a  copy,  please  mail  a 
check  payable  to  the  "U.S.  Treasury",  in 


the  amount  of  $12.25  for  the  consent 
decree  in  United  States,  et  al.,  v.  Wolin- 
Levin.  Inc..  D.J.  #90-11-2-06829/1,  and 
$14.00  for  the  consent  decree  in  United 
States,  et  al.,  v.  East  Lake  Management 
and  Development  Corp.,  D.J.  #90-5-2- 
1-07120.  to  :  Consent  Decree  Library, 
U.S.  Department  of  Justice,  P.O.  Box 
7611.  Washington.  DC  20044-7611.  The 
check  should  refer  to  United  States,  et 
al,  V.  Wolin-Levin.  Inc.,  D.J.  #90^11-2- 
06829/1,  and  United  States,  et  al.,  v. 
East  Lake  Management  and 
Development  Corp.,  D.J.  #90-5-2-1- 
07120. 

William  D.  Brighton, 

Assistant  Chief,  Envimnmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-1591  Filed  1-22-02;  8:45  am) 

BILLING  CODE  441fr-1S-4l 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 

In  accordance  with  Departmental 
policy  and  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree  in 
United  States  v.  Honeywell 
International  Inc.  (E.D.  Va.),  Civil 
Action  No.  3:01CV789  was  lodged  on 
November  23,  2001  with  the  United 
States  District  Court  for  the  Eastern 
District  of  Virginia.  The  Consent  Decree 
resolves  the  United  States'  claims 
against  defendant,  Honeywell 
International  Inc.,  with  respect  to 
violations  of  the  Clean  Air  Act,  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  ("CERCLA"),  the  Emergency 
Planning  and  Community  Right-to- 
Know  Act  ("EPCRA"),  and  the  Resource 
Conservation  and  Recovery  Act 
("RCRA")  at  its  chemical  manu&cturing 
facility  in  Hopewell,  Virginia. 

Under  the  Consent  Decree,  defendant 
will  pay  the  United  States  $110,000  in 
penalties.  In  addition,  the  defendant 
will  implement  five  Supplemental 
Environmental  Projects,  or  "SEPs,"  at  an 
estimated  cost  of  $772,000.  These  SEPs 
include  (1)  Within  ten  months  of  entry 
of  the  Consent  Decree  and  at  a  cost  of 
no  less  than  $375,000,  the  conversion  of 
a  refrigeration  unit  from  use  of 
chlorfluorocarbon-based  refrigerant  to 
hydrofluorocarbon-based  refrigerant;  (2) 
within  seventeen  months  of  entry  of  the 
Consent  Decree  and  at  a  cost  of  no  less 
than  $300,000,  the  installation  of  an  air 
emissions  control  system  to  reduce  the 
release  of  ammonia;  (3)  within  forty-five 
(45)  days  of  entry  of  the  Consent  Decree 
and  at  a  cost  of  no  less  than  $35,000,  the 
purchase  of  a  "reverse  911"  interactive 
notification  system  for  the  Hopewell 


Local  Emergency  Planning  Committee; 

(4)  within  forty-five  (45)  days  of  entry  of 
the  Consent  Decree  and  at  a  cost  of  no 
less  than  $20,000,  the  purchase  of  a 
skirted  boom  and  trailer  and  associated 
training  services  for  the  Henrico 
Regional  Hazardous  Incident  Team;  and 

(5)  within  forty-five  (45)  days  of  entry  of 
the  Consent  Decree  and  at  a  cost  of  no 
less  than  $42,000,  the  purchase  of  mass 
decontamination  equipment  and 
associated  training  for  emergency 
response  teams  at  two  local  medical 
centers,  the  John  Randolph  Medical 
Center  in  Hopewell,  VA  and  the 
Southside  Regional  Medical  Center  in 
Petersburg,  VA. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  frv)m  the  date  of  this 
publication.  This  notice  was  previously 
published  in  the  Federal  Register.  As  a 
result  of  the  discovery  of  anthrax 
contamination  at  the  District  of 
Colimibia  mail  processing  center  in 
mid-October,  2001,  the  delivery  of  mail 
sent  through  the  U.S.  Postal  Service  has 
been  disrupted.  Consequently,  public 
comments  which  are  addressed  to  the 
Department  of  Justice  in  Washington, 
DC  and  sent  by  regular  or  overnight  mail 
through  the  U.S.  Postal  Service  are  not 
expected  to  be  received  in  a  timely 
manner.  Therefore,  comments  should  be 
addressed  and  sent:  (1)  to:. Janet  E. 
Sharke,  USEPA  Region  HI  (3EC00),  1650 
Arch  Street,  Philadelphia,  PA  19103; 
and/or  (2)  by  facsimile  to  (202)  353- 
0296,  to  Chief,  Environmental 
Enforcement  Section;  and/or  (3)  by 
overnight  delivery,  other  than  through 
the  U.S.  Postal  Service,  to  Chief, 
Environmental  Enforcement  Section, 
1425  New  York  Avenue,  NW.,  13th 
Floor.  Washington,  DC  20005.  Each 
communication  should  refer  on  its  face 
to  United  States  v.  Honeywell 
International  Inc.  DOJ  reference  number 
90-7-1-06900. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  Virginia,  600  East  Main  Street,  Suite 
1800,  Richmond,  Virginia  and  at  the 
Region  m  Office  of  the  Environmental 
Protection  Agency,  1650  Arch  Street 
Philadelphia,  PA  19103.  A  copy  of  the 
proposed  Consent  Decree  may  also  be 
obtained  by  fexing  a  request  to  Tonia 
Fleetwood,  Department  of  Justice 
Consent  Decree  Library,  fax  no.  (202) 
616-6584;  phone  confinnation  no.  (202) 
514-1547.,  There  is  a  charge  for  the 
copy  (25  cent  per  page  reproduction 
cost).  Upon  requesting  a  copy,  please 
mail  a  check  payable  to  the  "U.S. 
Treasury",  in  the  amotmt  of  $13.00.  to: 
Consent  Decree  Library.  U.S. 
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Department  of  Justice,  P.O.  Box  7611. 
Washington,  DC  20044-7611.  The  check 
should  refer  to  United  States  v. 
Honeywell  International  Inc.  DOJ 
reference  number  90-7-1-06900. 

Robert  D.  Brook, 

Assistant  Chief  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-1565  Filed  1-22-02;  8:45  am) 

nUJNG  CODE  4410-1 5-H 


DEPARTMENT  OF  JUSTICE 

Republication  of  Notice  of  l.odging  of 
Consent  Decree  Underthe  Lead-Based 
Paint  Hazard  Act 

Notice  is  hereby  given  that  on  October 
4,  2001,  a  proposed  consent  decree  in 
United  States,  et  al.,  v.  Oak  Park  Real 
Estate,  Inc.,  et  al.  Civil  Action  No.  01 
C  7582,  was  lodged  with  the  United 
States  District  Court  for  the  Northern 
District  of  Illinois.  Notice  of  the  lodging 
of  this  consent  decree  was  first 
published  by  the  Department  of  Justice 
in  the  Federal  Register  on  November  15, 
2001  (66  FR  57,485).  The  Department  of 
Justice  is  republishing  the  notice  of 
lodging  because  mail  delivery  problems 
associated  with  anthrax  mailii^s  to 
government  offices  have  precluded  the 
Department  of  Justice's  receipt  of  public 
comments.  To  avoid  additional  delays 
related  to  such  problems,  the 
Department  of  Justice  is  requesting  that 
any  comments  that  were  submitted 
imder  the  original  notice  of  lodging  be 
resubmitted  to  the  U.S.  Attorney's 
Office  for  the  Northern  District  of 
Illinois,  as  set  forth  below. 

The  consent  decree  setties  claims 
against  management  agents  and  owners 
of  several  residential  apartment 
buildings  in  Chicago.  Ulinois,  which 
were  brought  on  behalf  of  the 
Department  of  Housing  and  Urban 
Development  and  the  Environmental 
Protection  Agency  tmder  the  Residential 
Lead-Based  Paint  Hazard  Reduction  Act 
42  U.S.C.  4851  et  seq.  ("Lead  Hazard 
Reduction  Act").  The  United  States 
alleged  in  its  complaint  that  each 
defendant  failed  to  provide  information 
to  tenants  concerning  lead-based  paint 
hazards,  and  failed  to  disclose  to  tenants 
the  presence  of  any  known  lead-based 
paint  or  any  known  lead-based  paint 
hazards. 

Under  the  consent  decree,  defendants 
have  agreed  to  provide  the  required 
notice  and  disclosures,  to  perform 
inspections  at  the  buildings  for  the 
presence  of  lead-based  paint,  to  perform 
lead-based  paint  abatement,  and  to  pay 
the  United  States  and  the  State  of 
Illinois  administrative  penalties  in  the 


amount  of  $40,000.  The  defendants 
manage  and/or  own  25  buildings  with 
over  650  residential  units. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
As  noted  above,  as  a  result  of  the 
discovery  of  anthrax  contamination  at 
the  District  of  Columbia  mail  processing 
center  in  mid-October,  2001,  the 
delivery  of  regular  first-class  mail  sent 
through  the  U.S.  Postal  Service  has  been 
disrupted.  Consequently,  public 
comments  which  are  addressed  to  the 
Department  of  Justice  in  Washington, 
DC,  and  sent  by  regular,  first-class  mail 
through  the  U.S..  Postal  Service  are  not 
expected  to  be  received  in  timely 
manner.  Therefore,  comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  and  sent:  (1)  c/o  Jonathan  C. 
Haile,  Assistant  United  States  Attorney, 
219  S.  Dearborn  St.,  5th  Floor,  Chicago, 
IL  60604;  and/or  (2)  by  facsimile  to 
(202)  353-0296;  and/or  (3)  by  overnight 
delivery,  other  than  through  the  U.S. 
Postal  Service,  to  Chief,  Environmental 
Enforcement  Section,  1425  New  York 
Avenue,  NW.,  13th  Floor,  Washington, 
DC  20005.  Each  communication  should 
refer  on  its  face  to  United  States,  et  al. 
V.  Oak  Park  Real  Estate.  Inc..  et  al.,  D.J. 
#90-5-1-1-07056. 

The  proposed  consent  decree  may  be 
examined  at  the  Department  of  Housing 
and  Urban  Development,  Office  of  Lead 
Hazard  Control,  attention:  Matthew  E. 
Ammon,  490  L'Enfant  Plaza  SW.,  Room 
3206,  Washington,  DC  20410,  (202)  755- 
1785;  at  the  office  of  the  United  States 
Attorney  for  the  Northern  District  of 
Illinois,  219  S.  Dearborn  Street,  5th 
Floor,  Chicago,  Illinois  60604,  and  at 
U.S.  EPA  Region  5,  77  West  Jackson 
Boulevard,  Chicago,  IL  60604.  A  copy  of 
the  proposed  Consent  Decree  may  also 
be  obtained  by  faxing  a  request  to  Tonia 
Fleetwood,  Department  of  Justice 
Consent  Decree  Library,  fex  no.  (202) 
616-6584;  phone  confirmation  no.  (202) 
514-1547.  There  is  a  charge  for  the  copy 
(25  cent  per  page  reproduction  cost). 
Upon  requesting  a  copy,  please  mail  a 
check  payable  to  the  "U.S.  Treasury",  in 
the  amoimt  of  $12.50,  to:  Consent 
Decree  Library,  U.S.  Department  of 
Justice,  P.O.  Box  7611.  Washington,  DC 
20044-7611.  The  check  should  refer  to 
United  States,  etal..  v.  Oak  Park  Real 


Estate,  Inc..  et  al.,  D.J.  #90-5-1-1- 
07056. 

William  D.  Brighton, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

(FR  Doc.  02-1590  Filed  1-22-02;  8:45  ami 

BNJJNQ  COM  4410-1fr-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Air  Act 

hi  accordance  with  28  CFR  50.7. 
notice  is  hereby  given  that  a  proposed 
Consent  Decree  in  United  States  v. 
Westvaco  Corporation.  Civil  Action  No. 
02-30006-KPN,  was  lodged  with  the 
United  States  District  Court  for  the 
District  of  Massachusetts  on  January  15, 
2001.  In  the  complaint  in  this  action, 
the  United  States  alleges  that  Westvaco 
Corporation  ("Westvaco")  violated  the 
Clean  Air  Act,  42  U.S.C.  7401,  et  seq.. 
at  its  Springfield,  Massachusetts  plant 
by  emitting  volatile  organic  carbons 
from  its  flexible  packaging  coating 
operation  at  various  times  at  a  higher 
emissions  rate  than  permitted  under  its 
State  air  permit.  The  complaint  also 
alleges  that  Westvaco  did  not  timely 
submit  an  application  for  an  air  permit 
under  Title  V  of  the  Clean  Air  Act.  The 
complaint  seeks  civil  penalties  for  these 
violations  under  section  1 1 3  of  the 
Clean  Air  Act,  42  U.S.C.  7413. 

The  proposed  Consent  Decree 
provides  that  Westvaco  will  pay  a  civil 
penalty  of  $117,910.  Westvaco  closed  its 
flexible  packaging  operation  last  year. 
As  part  of  the  settlement,  Westvaco  also 
agreed  that  it  would  acquire  and 
permanently  retire  the  emissions  credits 
that  it  was  entiUed  to  irom  the  closing 
of  the  flexible  packaging  coating 
operation. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  As  a  result  of  the  discovery 
of  anthrax  contamination  at  the  District 
of  Columbia  mail  processing  center  in 
mid-October,  2001,  the  delivery  of 
regular  firstH:lass  mail  through  the  U.S. 
Postal  Service  is  not  expected  to  be 
received  in  a  timely  manner.  Therefore, 
comments  should  be  addressed  to  the 
Assistant  Attorney  General. 
Enviroiunent  and  Natural  Resources 
Division,  Department  of  Justice,  and 
sent  (1)  c/o  Karen  L.  Goodwin,  Assistant 
United  States  Attorney,  Federal 
Building  and  Courthouse,  1550  Main 
Street,  Room  #310,  Springfield, 
Massachusetts  01103;  and/or  (2)  by 
facsimile  to  (202)  353-0296;  and/or  (3) 


3236 


Federal  Register /Vol.  67,  No.  15 /Wednesday,  January  23,  2002 /Notices 


by  ovemight  delivery,  other  than 
through  the  U.S.  Postal  Service,  to 
Chief,  Environmental  Enforcement 
Section,  1425  New  York  Avenue,  NW, 
13th  Floor,  Washington,  DC  20005.  Each 
communication  should  refer  on  its  face 
to  United  States  v.  Westvaco 
Corporation,  D.J.  Ref.  90-5-2-1-07312. 
Tnc  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of 
Massachusetts,  Federal  Building  and 
Courthouse,  1550  Main  Street,  Room 
#310,  Springfield,  Massachusetts  02114. 
A  copy  of  the  Consent  Decree  may  also 
be  obtained  by  faxing  a  request  to  Tonia 
Fleetwood,  Department  of  Justice 
Consent  Decree  Library,  fax  no.  (202) 
616-6584;  phone  confirmation  no.  (202) 
514-1547.  There  is  a  charge  for  the  copy 
(25  cent  per  page  reproduction  cost). 
Upon  requesting  a  copy,  please  mail  a 
check,  payable  to  the  "U.S.  Treasury", 
in  the  amount  of  $4.00,  to:  Consent 
Decree  Library,  U.S.  Department  of 
Justice,  P.O.  Box  7611,  Washington,  DC 
20044-7611.  The  check  should  refer  to 
United  States  v.  Westvaco  Corporation, 
Ref.  No.  90-5-2-1-07312. 

Ronald  G.  Gliick, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  &  Natural  Resources 

Division. 

IFR  Doc.' 02-1562  Filed  1-22-02;  8:45  am] 

■LLMO  COM  4410-1S-« 


DEPARTMENT  OF  JUSTICE 


Antitrust  Division 


nopcs  pursusm  10  ms  Nsnonai 
Coopsrsilvs  nssearch  and  Production 
Act  of  1993— Advanesd  l^ad-Acid 
Badaty  Consortium 

Notice  is  hereby  given  that,  on 
September  28,  2001,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Advanced  Lead-Acid  Battery 
Consortium  ("ALABC")  has  filed 
ivritten  notifications  simultaneously 
vrith  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  drciunstances.  Specifically, 
Lomold  Ventures  (Pty)  Ltd..  Paarl.  South 
Africa  has  been  added  as  a  party  to  this 
venture.  Also,  Cominco.  Ltd.,  Toronto, 
Ontario,  Canada  has  changed  its  name 
to  Teck  Cominco  Metals  ikd. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 


activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  ALABC 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  June  15, 1992,  ALABC  filed  its 
original  notification  pursuant  to  section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  piu-suant  to  section  6(b)  of  the 
Act  on  July  29, 1992  (57  FR  33522). 

The  last  notification  was  filed  with 
the  Department  on  June  29,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  3,  2001  (66  FR  40724). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-1559  Filed  1-22-02;  8:45  am] 
BNXING  CODE  4410-11-M 


DEPARTMErn*  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Researcli  and  Production 
Act  of  1993— Standards-Based 
Interoperable  Guideline  System  Joint 
Venture 

Notice  is  hereby  given  that,  on 
November  26,  2001,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"),  IDX 
Systems  Corporation  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  piupose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plainti&  to 
actual  damages  imder  specified 
circumstances.  Pwsuant  to  section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  IDX  Systems  Corp.,  Seattle,  WA; 
Apelon,  Inc.,  Ridgefield,  CT;  Stanford 
University,  Stanford,  CA;  Mayo  Clinic 
Rochester,  Rochester,  MN;  IHC  Health 
Services,  Inc.,  Salt  Lake  City,  UT;-and 
Board  of  Regents,  University  of 
Nebraska,  University  of  Nebraska 
Medical  Center,  Omaha,  NE.  The  nature 
and  objectives  of  the  venture  are  the 
development  of  healthcare  software 
consisting  of  a  computable  format  for 
representing  clinical  interoperable 
guidelines,  a  tool  for  authoring  and 
editing  these  guidelines,  and  software 
which  maps  and  integrate  guideline 


content  into  clinical  information 
systems. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-1592  Filed  1-22-02;  8:45  am] 
BIUING  CODE  4410-11-M 

DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie^lational 
Cooperative  Research  and  Production 
Act  of  1993— ftatlonal  Center  for 
Manufacturing  Sciences,  Inc. 

Notice  is  hereby  given  that,  on 
December  18,  2001,  pursuant  to  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
National  Center  for  Manufacturing 
Sciences,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  piupose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 

Specifically,  General  Pattern 
Company,  Blaine,  MN  has  been,  added 
as  a  party  to  this  ventine. 

Also,  Electronic  Data  Systems,  Troy, 
MI;  Interconnection  Technology 
Research  Institute  (ITRI),  Austin,  TX; 
Softzone  Engineering,  Inc.,  Plymouth, 
MI;  Johnson  Manufacturing  Company, 
Inc.,  Princeton,  lA;  Teciunseh  Products 
Company,  Tecumseh,  MI;  and 
University  of  New  Orleans,  New 
Orleans,  LA  have  been  dropped  as 
parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  National 
Center  for  Manufacturing  Sciences,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  February  20, 1987,  National 
Center  for  Manufactiuing  Sciences,  Inc. 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
eQ})  of  the  Act  on  March  17, 1987  (52 
FR  8375). 

The  last  notification  was  filed  with 
the  Department  on  August  22, 2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
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Act  on  September  25,  2001  (66  FR 
49044). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-1563  Filed  1-22-02:  8:45  am] 

niXING  CODE  4410-11-M 


DEPAFITMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Researcli  and  Production 
Act  of  1993— Personalization 
Consortium,  Inc. 

Notice  is  hereby  given  that,  on 
September  21,  2001,  pinsuantto  section 
6(a)  of  the  National  Cooperative 
Research  and  Production  Act  of  1993, 
15  U.S.C.  4301  et  seq.  ("the  Act"), 
Personalization  Consortium,  Inc.  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circimistances. 
Specifically,  Kana  Software,  Menlo 
Park,  CA  has  been  added  as  a  party  to 
this  venture.  Also,  Broadbase  Software, 
Inc.,  Menlo  Park,  CA  has  been  dropped 
as  a  party  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  ■ 
Personalization  Consortium,  Inc. 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  Jime  15,  2000,  Personalization 
Consortium,  Inc.  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  11,  2000  (65  FR  49266). 

The  last  notification  was  filed  with 
the  Department  on  June  1,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  July  5,  2001  (66  FR  35459). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-1558  Filed  1-22-02;  8:45  am) 
BILUNG  CODE  4410-11-«a 


DEPARTMENT  OF  UVBOR 

Office  of  tiie  Secretary 

Presidential  Task  Force  on 
Employment  of  Adults  WItli 
Disabilities;  Notice  of  Postponement  of 
Meeting 

The  Department  of  Labor  published 
notice  of  an  open  public  meeting  of  the 
Presidential  Task  Force  on  Employment 
of  Adults  with  Disabilities  in  the 
Federal  Register  on  December  17,  2001 
(66  FR  64987).  That  meeting  has  been 
postponed.  The  meeting  will  be 
rescheduled  and  its  new  date  will  be 
annoimced  and  published  in  this 
publication. 

TOR  FURTHER  INFORMATION  CONTACT:  Paul 
Bennett  at  202/693-4939  (voice),  202/ 
693-4929  (fax),  or  202/693-4920  (TTY). 

Dated:  January  16,  2002. 
Gary  B.  Reed, 

Acting  Executive  Director,  Presidential  Task 

Force  on  Employment  of  Adults  with 

Disabilities. 

[FR  Doc.  02-1624  Filed  1-22-02;  8:45  am] 

BILUNG  CODE  4510-2»-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Availability  and 
Request  for  Comments 

agency:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

SUMMARY:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA, 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  March 


1 1 ,  2002 .  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
Road,  College  Park,  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-713-6852  or  by  e-mail  to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marie  Allen,  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  (301)  713-7110.  E-mail: 
records. mgt@  nara.gov. 
SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape, 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
all  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
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the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  Lists  the  organizational 
unit(s)  acciunulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  accumulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 
temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  weU  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Further  information  about  the 
disposition  process  is  available  on 
request. 


Schedules  Pmding 

1.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-02-1.  2  items.  2 
temporary  items}.  Records  relating  to 
endangered  species  and  their  habitats. 
Included  are  correspondence,  reports, 
briefings,  and  graphics  pertaining  to 
Army  compliance  with  the  Endangered 
Species  Act.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  The  schedule  also 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium. 

2.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-02-4,  2  items.  2 
temporary  items).  Records  relating  to 
public  works  activities  such  as  facilities 
repair,  maintenance,  and  minor 
construction  projects.  Included  are 
service  orders,  work  requests,  and 
related  documents.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  The  schedule  also 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  mediimi. 

3.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-02-5,  2  items,  2 
temporary  items).  Correspondence 
relating  to  the  criteria,  standards,  and 
practices  employed  in  the  maintenance, 

'repair,  operation,  conservation,  and 
improvement  of  public  works  at  military 
instaUations.  Also  included  are 
electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing.  This  schedule  reduces  the 
retention  period  for  the  recordkeeping 


copies  of  these  files,  which  were 
previously  approved  for  disposal,  and 
also  authorizes  the  agency  to  a|>ply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium. 

4.  Department  of  the  Army,  Agency- 
wide  {Nl-AlM)2-6,  2  items,  2 
temporary  items).  Records  relating  to 
notarial  services.  Included  are 
exceptions  to  policy,  notarial 
certifications,  and  memorandums 
granting  individuals  notarial  authority. 
Also  included  are  electronic  copies  of 
dociunents  created  using  electronic  mail 
and  word  processing.  The  schedule  also 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  mediimi. 

5.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-02-7,  2  items,  2 
temporary  items).  Records  relating  to 
nonappropriated  fund  employee  job 
descriptions.  Included  are  master  job 
descriptions,  job  standards,  and  similar 
information  used  in  the  analysis, 
development,  and  evaluation  of  specifig 
jobs.  Also  included  are  electronic  copies 
of  documents  created  using  electronic 
mail  and  word  processing.  The  schedule 
also  authorizes  the  agency  to  apply  the 
proposed  disposition  insbuctions  to  any 
recordkeeping  medium. 

6.  Department  of  Commerce,  U.S. 
Patent  and  Trademark  Office  (Nl-241- 
02-1,  3  items,  2  temporary  items). 
Records  documenting  provisional  patent 
applications  submitted  by  inventors  to 
claim  an  early  effective  filing  date  for 
submitted  patents  that  are  not 
referenced  in  applications  that  are 
issued  as  patents.  Included  are  written 
descriptions  of  the  inventions, 
applicable  drawings,  related  filing 
information  from  applicants,  and 
reference  copies  of  these  records. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  provisional 
patent  application  files  referenced  in 
applications  that  are  issued  as  patents. 

7.  Department  of  Commerce,  National 
Oceanographic  and  Atmospheric 
Administration  (Nl-370-00-3,  58 
items,  46  temporary  items).  Records 
documenting  the  planning  and 
production  of  nautical  charts  and 
hydrographic  surveys  that  define  the 
navigable  waters  of  the  United  States. 
Included  are  field  survey  data,  planning 
and  coordination  files,  production  and 
quality  assurance  records,  and 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  final  products  as  nautical  charts, 
hydrographic  siuveys,  and 
supplementary  reports  as  well  as  data 
concerning  wrecks  and  obstructions. 


8.  Department  of  Defense,  Army  and 
Air  Force  Exchange  Service  (Nl-334- 
02-1,  2  items,  2  temporary  items).  Short 
term  records  relating  to  the  individual 
retirement  benefits  of  nonappropriated 
fund  employees.  Included  are  such 
records  as  annuity  pa3rment  schedules, 
individual  disbursements,  and  qualified 
domestic  relations  orders.  Also  included 
are  electronic  copies  of  dociunents 
created  using  electronic  mail  and  word 
processing.  This  schedule  authorizes  the 
agency  to  apply  the  proposed 
disposition  instructions  to  any 
recordkeeping  mediiun. 

9.  Department  of  Energy,  Assistant 
Secretary  for  Fossil  Energy  (Nl-434-01- 
7,  7  items,  4  temporary  items).  Records 
of  the  Naval  Petroleum  and  Oil  Shale 
Reserves  Program  relating  to  natural  gas 
and  crude  oil  contracts  and  estimated 
revenue  from  sales.  Included  are  such 
records  as  natural  gas  contract 
smnmaries,  public  relations  requests, 
invitations  for  bids,  contract 
amendments  and  awards,  and  related 
correspondence.  Also  included  are 
electronic  copies  of  dociunents  created 
using  electronic  mail  and  word 
processing.  Proposed  for  permanent 
retention  are  recordkeeping  copies  of 
such  records  as  studies  concerning 
marketing  and  sales  strategies, 
engineering  and  technical  studies,  state- 
of-the-art  recoyery  procedures,  quality 
assurance  requirements,  and  real  estate 
agreement  files. 

10.  Department  of  Health  and  Hiunan 
Services,  Centers  for  Medicare  and 
Medicaid  Services  (Nl-440-01-4, 11 
items,  11  temporary  items).  Records 
relating  to  the  Clinical  Laboratory 
Improvement  Program  luider  which  labs 
are  tested  to  ensiire  that  the  work  they 
do  is  accurate  and  reliable.  Included  are 
correspondence,  approvals,  summary 
reports  pertaining  to  annued  proficiency 
testing,  records  relating  to  annual 
reviews  of  laboratory  accreditation 
organizations,  and  fiscal  records 
pertaining  to  user  fees  paid  by  labs 
taking  part  in  the  program.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing. 

11.  Department  of  Housing  and  Urban 
Development,  Community  Planning  and 
Development  (Nl-207-02-2, 4  items,  4 
temporary  items).  Economic 
Development  Initiative  targeted  grant 
case  files,  which  contain  such 
documents  as  applications, 
correspondence,  progress  reports,  and 
budget  records.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

12.  Department  of  Housing  and  Urban 
Development.  Fair  Housing  and  Equal 
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Opportunity  (Nl-207-02-3, 4  items,  4 
temporary  items).  Fair  Housing 
Initiative  Program  grant  application  case 
files,  which  consist  of  such  records  as 
applications,  payment  schedides, 
statements  of  work,  and  related 
correspondence.  Also  included  are 
electronic  copies  of  records  created 
using  electronic  mail  and  word 
processing. 

13.  Department  of  the  Interior,  U.S. 
Geological  Survey  (Nl-5  7-02-1 ,  8 
items,  8  temporary  items).  Records 
relating  to  agency  Y2K  activities, 
including  the  development  of  policies 
and  plans  and  their  implementation  and 
the  analysis  of  specific  systems.  Also 
included  are  electronic  copies  of  records 
created  using  electronic  mail  and  word 
processing. 

14.  Department  of  Labor,  Employment 
Standards  Administration-(Nl-448-01- 
4,  78  items,  67  temporary  items). 
Records  of  the  Office  of  Management, 
Administration  and  Planning  relating  to 
such  matters  as  management  reviews, 
studies  and  initiatives,  the 
implementation  of  plain  language, 
continuity  of  Government,  agency 
assistance  to  colleges,  tort  litigation 
reporting,  the  provision  of  data  to  the 
Immigration  and  Naturalization  Service, 
financial  accounting,  strategic  planning, 
and  program  evaluation.  Also  included 
are  elecbonic  copies  of  documents 
created  using  electronic  mail  and  word 
processing.  Most  of  the  series  included 
in  this  schediile  were  previously 
approved  for  disposal.  This  schedule 
shortens  the  retention  periods  for 
several  of  these  series,  including 
employee  conduct  investigations,  files 
relating  to  financial  management  and 
chaig^acks.  and  materials  prepared  in 
response  to  cmigressional  inquiries.  The 
disposition  instructions  for  most  of  the 
other  previously  approved  series  in  the 
schedule  are  unchanged  but  are 
included  since  the  agency  wishes  all  of 
the  Office's  records  to  be  covered  by  a 
single  schedule.  Proposed  for 
permanent  retraition  fat  the  first  time 
are  recordkeeping  copies  of  biographical 
data  concerning  high  level  employees. 
Recordkeeping  copies  of  such  files  as 
organization  charts  and  reOTganization 
studies,  mission  statements,  records 
relating  to  l^islation,  briefing  books, 
and  press  releases  were  previously 
approved  as  permanent 

15.  National  Credit  Union 
Administration,  Office  of  the  Chief 
Information  Officer  (Nl-413-02-2.  57 
items.  55  temporary  items).  Electronic 
systems  relating  to  credit  imion 
supervision,  examination,  and 
insurance  activities.  Included  are 
inputs,  outputs,  system  data,  and  the 
related  documentation  for  systems 


containing  information  concerning  such 
matters  as  the  current  status  and  history 
of  active  and  inactive  credit  unions, 
member  share  and  loan  transactions,  the 
identities  of  directors  and  other  credit 
union  officials,  correspondence  trackii^ 
within  the  agency's  Office  of  Corporate 
Credit  Unions,  and  insurance  related 
services.  Proposed  for  permanent 
retention  are  the  electronic  data  and 
related  documentation  for  one  system 
that  pertains  to  the  annual  examination 
of  credit  unions  to  evaluate  their 
soundness. 

Dated:  )anuary  9.  2002. 
Michael  J.  Kurtz. 

Assistant  Archivist  for  Record  Services — 
Washington,  DC. 

(FR  Doc.  02-1606  Filed  1-22-02;  8:45  am] 
BILLINQ  CODE  7S1S-01-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Collection 
Acthrlties:  Submission  to  OMB  for 
Revision  to  a  Currsntly  Approved 
Information  Coilsction;  Comment 
Rsquest 

agency:  National  Credit  Union 
Administration  (NCUA). 

ACTION:  Request  for  comment 

summary:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13. 44  U.S.C.  Chapter 
35).  This  information  collection  is 
published  to  obtain  comments  from  the 
public. 

DATES:  Comments  will  be  accepted  tmtil 
March  25.  2002. 

ADDRESSES:  Interested  parties  are    , 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Doug  ^emm  (703) 
518-6441,  National  Credit  Union 
Administration,  1775  Duke  Street. 
Alexandria.  Virginia  22314-3428.  Fax 
No.  703-518-6489. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
and  Bu(^.  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  MFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
docxmientation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
Doug  Vemer,  (703)  518-6441. 


SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0138. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Community  Development 
Revolving  Loan  Program  for  Credit 
Unions.  Application  for  Funds. 

Description:  NCUA  requests  this 
information  form  credit  imions  to  assess 
financial  ability  to  repay  the  loans  and 
to  ensure  the  funds  are  used  to  benefit 
the  institution  and  community  it  serves. 

Respondents:  Community  credit 
luiions  which  request  loans  from  the 
revolving  loan  program. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  25. 

Estimated  Burden  Hours  Per 
Response:  8  hours. 

Frequency  of  Response:  Other.  As  the 
need  for  borrowing  arises. 

Estimated  Total Aimual  Burden 
.  Hours:  200. 

Estimated  Total  Annual  Cost:  $3,126. 

By  the  National  Credit  Union 
Administration  Board  on  January  16.  2002. 

Becky  Baker, 

Secretary  of  the  Board. 

(FR  Doc.  02-1551  Filed  1-22-02;  8:45  am] 

BHJJNQ  CODE  7S3S-01-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  Information  Coilsction 
Actlvltiss:  Submission  to  OMB  for 
fWvlsion  to  a  Currsntly  Approvsd 
Information  Collsetion;  Commsnt 
ftoqusst 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACnON:  Request  for  coomient. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  imdw 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  44  U.S.C.  Chapter 
35).  This  information  collection  is 
published  to  obtain  comments  from  the 
public. 

DATES:  Comments  will  be  accepted  imtil 
March  25,  2002. 

ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Qearance  Officer  or  OMB 
Reviewer  listed  below: 

Qearance  Officer:  Doug  Vemer  (703) 
518-6441,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428.  Fax 
No.  703-518-6489. 

OMB  Reviewer:  Alexander  T.  Himt 
(202)  395-7860,  Office  of  Management 
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and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  infonnation  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
Doug  Vemer,  (703)  518-6441. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
infonnation: 

OMB  Number:  3133-0151. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

7it/e.- Leasing — Statistical 
Dociunentation  Reqiiired  for  a    ' 
Guarantor  of  a  Residual  Value. 

Description:  Part  714  of  NCUA's  Rules 
and  Regulations  directs  federal  credit 
unions  to  evaluate  whether  a  guarantor 
of  a  residual  value  has  the  financial 
resources  to  meet  the  guarantee. 

Respondents:  All  federal  credit 
unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  380. 

Estimated  Burden  Hours  Per 
Respdnse:  2  hours. 

Frequency  of  Response: 
Recordkeeping.  On  occasion. 

Estimated  Total  Annual  Burden 
Hours:  760. 

Estimated  Total  Annual  Cost: 
$13,300.  I 

By.  the  National  Credit  Union 
Administration  Board  on  January  16,  2002. 
Becky  Baker, 
Secretaiy  of  the  Board. 
IFR  Doc.  02-1552  Filed  1-22-02;  8:45  am] 
■UMQ  CODE  7S3S-01-U  I 


NATIONAL  CREDIT  UNIO»l 
ADMIMSTRATION 

Ajeticy  bifofiiMlion  Collection 
AcHvtllM:  Submieslon  to  OMB  for 
Revlalon  to  a  Currently  Approvwd 
■uunMnon  MmecDon;  womnMm 


AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  imder 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13, 44  U.S.C.  Chapter 
35).  This  information  collection  is 
published  to  obtain  comments  from  the 
public. 

DATES:  Comments  will  be  accepted  imtil 
March  25,  2002. 


ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Doug  Vemer  (703) 
518-6441,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428,  Fax 
No.  703-518-6489. 

OMB  Reviewer:  Alexander  T.  Hunt 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
dociunentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
Doug  Vemer,  (703)  518-6441. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of 
information: 

OMB  Number:  3133-0152. 

Fonn  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Management  Official  Interlocks. 

Description:  Part  711  of  NCUA's  Rules 
and  Regulations  directs  federally 
insured  credit  unions  that  want  to  share 
a  management  official  with  another 
financial  institution  to  either  apply  for 
approval  from  the  NCUA  Board  or 
maintain  records  to  show  the  eligibility 
for  a  small  market  share  exemption. 

Respondents:  All  federally  insured 
credit  unions. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  1. 

Estimated  Burden  Hours  Per 
Response:  3  hours. 

Frequency  of  Response: 
Recordkeeping.  Upon  application. 

Estimated  Total  Annual  Burden 
Hours:  3. 

Estimated  Total  Annual  Cost:  $0. 

By  the  National  Credit  Union 
Administration  Board  on  January  16,  2002. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  02-1553  Filed  1-22-02;  8:45  am] 
BKllNG  CODE  753S-01-U 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Agency  InfomMrtion  Colloction 
ActhrWee:  SulMnieeion  to  OMB  for 
Revlelon  to  a  Currently  Approved 
Information  CoHectlonj  Comment 
Request 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comment. 

SUMMARY:  The  NCUA  intends  to  submit 
the  following  information  collection  to 


the  Office  of  Management  and  Budget 
(OMB)  for  re^4ew  and  clearance  under 
the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13,  44  U.S.C.  Chapter 
35).  This  information  collection  is 
published  to  obtain  comments  from  the 
public. 

DATES:  Comments  will  be  accepted  imtil 
March  25,  2002. 

ADDRESSES:  Interested  parties  are 
iiivited  to  submit  written  comments  to 
NCUA  Clearance  Officer  or  OMB 
Reviewer  listed  below: 

Clearance  Officer:  Doug  Vemer  (703) 
518-6441,  National  Credit  Union 
Administration,  1775  Duke  Street, 
Alexandria,  Virginia  22314-3428,  Fax 
No.  703-518-6489. 

OMB  Reviewer:  Alexander  T.  Himt; 
(202)  395-7860,  Office  of  Management 
and  Budget,  Room  10226,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  information  collection 
requests,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  NCUA  Clearance  Officer, 
Doug  Vemer,  (703)  518-6441. 
SUPPLEMENTARY  INFORMATION:  Proposal 
for  the  following  collection  of    ; 
infonnation: 

OMB  Number:  3133-0011. 

Form  Number:  NCUA  9600. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Application  for  Insurance  of 
Accounts  State-Chartered  Credit 
Unions. 

Description:  Section  201  of  the 
Federal  Credit  Union  Act  (12  U.S.C: 
1781)  reqiiires  state-chartered  credit 
imions  desiring  federal  insurance  to 
submit  an  application.  The  requirement 
also  applies  to  federal  credit  unions 
converting  to  state  charters  and  desiring 
federal  insurance. 

Respondents:  State  chartered  credit 
imions  and  federal  credit  unions 
converting  to  state  charter  that  desire 
federal  insurance  of  member  accoimts. 

Estimated  No.  of  Respondents/ 
Recordkeepers:  34. 

Estimated  Burden  Hours  Per 
Response:  4  hours. 

Frequency  of  Response:  Reporting. 
.  Upon  application  for  federal  insurance. 

Estimated  Total  Aimual  Burden 
Hours:  136. 

Estimated  Total  Aimual  Cost:  N/A. 

By  the  National  Credit  Union 
Administration  Board  on  January  16,  2002. 

Becky  Baker, 

Secretary  of  the  Board. 

IFR  Doc.  02-1554  Filed  1-22-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Agency  infonnation  Collection 
Activitiee:  Propoeed  Coliection; 
Comment  Reqiiest 

agency:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 

ACTION:  Notice  of  pending  NRC  action  to 
submit  an  information  collection 
request  to  OMB  and  solicitation  of 
public  comment. 

SUMMARY:  The  NRC  is  preparing  a 
submittal  to  OMB  for  review  of 
continued  approval  of  information 
collections  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35). 

Information  pertaining  to  the 
requirement  submitted: 

1.  The  title  of  the  information 
collection:  NRC  Form  450,  "General 
Assignment". 

2.  Current  OMB  approval  number: 
OMB  No.  3150-0114. 

3.  How  often  the  collection  is 
required:  Once  during  the  closeout 
process. 

4.  Who  is  required  or  asked  to  report: 
Contractors,  Grantees,  and  Cooperators. 

5.  The  number  of  annual  respondents: 
100. 

6.  The  number  of  hours  needed 
aimually  to  complete  the  requirement  or 
request:  200  hours  (2  hours  pe^ 
response). 

7.  Abstract:  During  the  contract 
closeout  process,  the  NRC  requires  the 
contractor  to  execute  a  NRC  Form  450, 
General  Assignment.  Completion  of  the 
form  grants  ^e  government  all  rights, 
titles,  and  interest  to  refunds  arising  out 
of  the  contractor  performance. 

Submit,  by  March  25,  2002,  comments 
that  address  the  following  questions: 

1.  Is  the  proposed  collection  of 
information  necessary  for  the  NRC  to 
properly  perform  its  functions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  teclmiques  or  other  forms  of 
information  technology? 

A  copy  of  the  draft  supporting 
statement  may  be  viewmi  free  of  charge 
at  the  NRC  Public  Docum^it  Room.  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F23,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldvtride  Web 
site  [http://www.nrc.gov/NRC/PUBUC/ 
OMB/index.html).  The  document  will 


be  available  on  the  NRC  homepage  site 
for  60  days  after  the  signature  date  of 
this  notice. 

Comments  and  questions  about  the 
information  collection  requirements 
may  be  directed  to  the  NRC  Clearance 
Officer,  Brenda  Jo.  Shelton,  U.S.  Nuclear 
Regulatory  Commission,  T-6  E6, 
Washington,  DC.  20555-0001,  by 
telephone  at  301-415-7233,  or  by 
Internet  electronic  mail  at 
INFOCOLLECTS@NRC.GOV. 

Dated  at  Rockville,  Maryland,  this  16th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  Jo.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-1633  Filed  1-22-02;  8:45  am] 
BIUJNQ  COOe  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No*.  50-321  and  50-366] 

Sotithem  Nucleer  Operating  Company, 
inc.;  Georgia  Powrer  Company; 
Oglethorpe  Power  Corporation; 
Municipal  Eiectric  Authority  of 
Georgia;  City  of  Dalton,  Georgia; 
Edwin  I.  Hatch  Nuclear  Plant,  Unite  1 
and  2;  Notice  of  iesuance  of  Renewed 
Facility  Operating  Liceneee;  Noe. 
DPR-57  and  NPF-5  for  an  Addltlonai 
20-year  Period 

Notice  is  hereby  given  that  the  U.S. 
Nuclear  Regulatory  Commission  (the 
Commission)  has  issued  (1)  Renewed 
Facility  Operating  License  No.  DPR-57 
(the  Unit  1  license)  and  (2)  Renewed 
Facility  Operating  License  No.  NPF-5 
(the  Unit  2  license),  to  Southern  Nuclear 
Operating  Company,  Inc.,  operator  of 
the  Edwin  I.  Hatch  Nuclear  Plant,  Units 
1  and  2,  and  Georgia  Power  Company, 
Oglethorpe  Power  Corporation, 
Municipal  Electric  Authority  of  Georgia, 
and  the  City  of  Dalton,  Georgia  (the 
licensees).  The  Unit  1  license  authorizes 
operation  of  the  Edwin  I.  Hatch  Nuclear 
Plant,  Unit  1,  by  the  licensees  at  reactor 
core  power  levels  not  in  excess  of  2763 
megawatts  thermal  in  accordance  with 
the  provisions  of  the  Unit  1  license  and 
its  Technical  Specifications.  The  Unit  2 
license  authorizes  operation  of  the 
Edwin  I.  Hatch  Nuclear  Plant,  Unit  2,  by 
the  licensees  at  reactor  core  power 
levels  not  in  excess  of  2763  megawatts 
thermal  in  accordance  with  the 
provisions  of  the  Unit  2  license  and  its 
Technical  Specifications. 

The  Edvidn  I.  Hatch  Nuclear  Plant, 
Units  1  and  2  (Plant  Hatch),  are 
pressurized  water  nuclear  reactors 


located  near  Baxley,  in  Appling  County, 
Georgia. 

The  application  for  the  renewed 
licenses  complies  with  the  standards 
and  requirements  of  the  Atomic  Energy 
Act  of  1954,  as  amended  (the  Act),  and 
the  Commission's  regulations.  The 
Commission  has  made  appropriate 
findings' as  required  by  the  Act  and  the 
Commission's  regulations  in  10  CFR 
chapter  I,  which  are  set  forth  in  each 
license.  Prior  public  notice  of  the  action 
involving  the  proposed  issuance  of 
these  renewed  operating  licenses  and  of 
opportimity  for  hearing  regarding  the 
proposed  issuance  of  these  renewed 
operating  licenses  was  published  in  the 
Federal  Register  on  April  3.  2000  (65  FR 
17543—17544). 

For  further  details  with  respect  to 
these  actions,  see  (1)  the  Southern 
Nuclear  Operating  Company's  License 
Renewal  Application  for  Plant  Hatch, 
dated  February  29,  2000,  as 
supplemented  by  letters  dated  May  31, 
July  26,  August  11,  August  21,  August 
29,.August  31,  October  10,  and 
December  15,  2000,  and  February  9, 
2001 ;  (2)  the  Cojnmission's  Safety 
Evaluation  Reports  dated  February  7 
and  October  5,  2001  (NUREG-1803);  (3) 
the  licensees'  Safety  Analysis  Report; 
and  (4)  the  Commission's  Final 
Environmental  Impact  Statement 
(NUREG-1437.  Supplement  4),  dated 
May  2001.  These  items  are  available  at 
the  NRC's  Public  Document  Room, 
located  at  One  White  Flint  North.  11555 
Rockville  Pike,  first  floor,  Rockville, 
Maryland  20852,  and  can  be  viewed 
from  the  NRC  Public  Electronic  Readitig 
Room  at  http://www.nrc.gov/NRC/ 
ADAMS/index.himl. 

Copies  of  the  Renewed  Facility 
Operating  License  Nos.  DPR-57  and 
NPF-5,  may  be  obtained  by  writing  to 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Director,  Division  of  Regulatory 
Improvement  Programs.  Copies  of  the 
Safety  Evaluation  Report  (NUREG-1803) 
and  the  Final  Environmental  Impact 
Statement  (NUREG-1437,  Supplement 
4)  may  be  purchased  from  the  National 
Technical  Information  Service, 
Springfield,  Virginia  22161-0002 
(telephone  number  1-800-553-6847, 
(http://www.ntis.gov/ordemow),  or  the 
Superintendent  of  Docimients,  U.S. 
Government  Printing  Office,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954 
(telephone  number  202-512-1800, 
\http://www.access.gpo.gov/sudocs).  All 
orders  shoidd  clearly  identify  the  NRC 
publication  number  and  the  requestor's 
Govenunent  Printing  Office  deposit 
account,  or  VISA  or  MasterCard  number 
and  expiration  date. 
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Dated  at  Rockville,  Maryland,  this  15th  day 
of  January  2002. 

For  the  Nuclear  Regulatory  Commission. 
William  F.  Burton, 
Project  Manager,  License  Renewal  and 
Environmental  Impacts  Program,  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  02-1632  Filed  1-22-02;  8:45  am] 
BIUMQ  CODE  7SN-01-P  I 


NUCLEAR  regulatory! 
COMMISSION 

Sunshine  Act  MMting      ' 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATES:  Weeks  of  January  21,  28, 

February  4, 11. 18,  25,  2002. 

PLACE:  Commissioners'  Ccmference 

Room,  11555  Rockville  Pike,  Rockville. 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSWEREO: 

Week  of  Januaiy  21, 2002 

Wednesday,  January  23,  ^002 

9  a.m. — Discussion  of  Intragovenunental 
Issues  (Closed — Ex.  9) 

Week  of  January  28, 2002— Tentative 

Tuesday,  January  29,  2002 

9:30  a.m. — Briefing  on  Status  of  Nuclear 
Reactor  Safety  (Public  Meeting) 
(Contact:  Mike  Case.  301-415-1134) 

This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov 

Wednesday,  January  30, 2002 

9:25  a.m. — ^Affirmation  Session  (Public 
Meeting)  (If  needed) 

9:30  a.m. — Briefing  on  Status  of  Office 
of  the  Chief  Information  Officer 
(OCIO)  Programs,  Performance,  and 
Plans  (Public  Meeting)  (Contact: 
Jackie  Silber,  301-415-7330) 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov 

2  p.m. — Discussion  of 
Intergovernmental  Issues  (Closed — ^Ex. 
1&9) 

Week  of  February  4, 2002— Tentative 

Wednesday,  February  6, 2002 

9:25  a.m. — ^Affirmation  Session  (Public 

Meeting)  (If  needed) 
9:30  a.m. — Briefing  on  Equal 

Employment  Opportunity  (EEO) 

Pn^ram  (Public  Meeting)  (Contact: 

Irene  Little,  301-415-7380) 

Week  of  February  11, 2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  February  11.  2002. 


Week  of  February  18, 2002— Tentative 

Tuesday,  February  19,  2002 

2  p.m. — Meeting  with  the  Advisory 
Committee  on  the  Medical  Uses  of 
Isotopes  (ACMUI)  (Public  Meeting) 
(Contact:  Angela  Williamson.  301- 
415-5030) 
This  meeting  will  be  webcast  live  at 

the  Web  address — www.nrc.gov 

Wednesday,  February  20,  2002 

2:55  p.m. — Affirmation  Session  (Public 
Meeting)  (If  needed) 

Week  of  February  25, 2002— Tentative 

Friday,  March  1,  2002 

9:30  a.m. — Briefing  on  Status  of  Office 
of  the  Chief  Financial  Officer  (OCFO) 
Programs,  Performance,  and  Plans 
(Public  Meeting)  (Contact:  Lars 
Solander,  301-415-6080) 
This  meeting  wiU  be  webcast  live  at 

the  Web  address — www.nrc.gov 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings.call  (recording)— 
(301)-415-1292.  Contact  person  for  more 
information:  David  Louis  Gamberoni  (301) 
415-1651. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.nrc.gov 

This  notice  is  distributed  by  mail  to 
several  himdred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary. 
Washington,  DC  20555  (301-415-1969). 
In  addition,  distribution  of  this  meeting 
notice  over  the  Internet  system  is 
available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  January  17,  2002. 
David  Louis  Gamberoni. 
Technical  Coordinator,  Office  of  the 
Secretary. 

[FR  Doc.  02-1711  Filed  l-ia-02;  10:26  am] 
BILLING  COOE  7580-01-M 


PEACE  CORPS 

Proposed  Information  Collection 
Requests 

AGENCY:  Peace  Corps. 
ACTION:  Notice  of  public  use  form 
review  request  to  the  Office  of 
Management  and  Budget  (0MB  Control 
Number  0420-0006). 

SUMMARY:  Pursuant  to  the  Paperwork 
Reduction  Act  of  1981  (44  USC.  Chapter 
35),  the  Peace  Corps  has  submitted  to 
the  Office  of  Management  and  Budget  a 


request  for  approval  of  information 
collections,  OMB  Control  Number 
0420-0006,  the  Peace  Corps  Volimteer 
Reference  Form-PC  1532.  The  purpose 
of  this  information  collection  is  to  assist 
in  processing  applicants  for  volimteer 
service  in  determining  suitability  of 
applicants.  The  purpose  of  this  notice  is 
to  allow  for  public  comments  on 
whether  the  p^posed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the  - 
Peace  Corps,  including  whether  their 
information  will  have  practical  use;  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collections 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
ways  to  enhance  the  quality,  utility  and 
the  clarity  of  the  information  to  be 
collected;  and  ways  to  minimize  the 
biutien  of  the  collection  of  iiiformation 
on  those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques^  when  appropriate,  and  other 
forms  of  information  technology.  A  copy 
of  the  information  collection  may  be 
obtained  from  Mr.  Jeffrey  Herrell,  Peace 
Corps,  Office  of  Volimteer  and 
Recruitment  Services,  1111  20th  Street, 
NW..  Room  6152,  Washington,  DC 
20526.  Mr.  Herrell  can  be  contacted  by 
telephone  at  202-692-1869  or  800-424- 
8580  ext  1869.  Comments  on  the  form 
should  also  be  addressed  to  the 
attention  of  Mr.  Herrell  and  should  be 
received  on  or  before  March  25.  2002. 

Information  Collection  Abstract 

Title:  Peace  Corps  Volunteer 
Reference  Form  PC  1532. 

Need  for  and  Use  of  This  Information: 
The  Peace  Corps  Volunteer  Reference 
Form  is  used  to  gather  information 
about  individuals  who  have  submitted 
applications,  are  basically  qualified,  and 
are  nominees  for  volunteer  service.  The 
form  is  an  integral  part  of  the  screening 
and  selection  process  conducted  by  the 
Office  of  Volimteer  Recruitment  and 
Selection.  Such  information  as  past 
criminal  records,  severe  mental 
problems,  poor  interpersonal 
relationships  or  emotional  immatiuity  is 
used  by  the  agency  in  their 
consideration  of  applicants.  The 
purpose  of  this  information  collection  is 
to  assist  in  processing  applicants  for 
volimteer  service  in  determining 
suitability  of  applicants.  There  is  no 
other  means  of  obtaining  the  required 
data.  This  program  also  fulfills  the  first 
goal  of  the  Peace  Corps  as  required  by 
Congressional  legislation. 

Respondents:  Returned  Peace  Corps 
Volunteers. 

Respondent's  Obligation  to  Reply: 
Individuals  who  voluntarily  agree  to 
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serve  as  a  references  for  Peace  Corps 
applicants. 
Burden  on  the  Public: 

a.  Annual  reporting  burden:  13.692 
hours. 

b.  Aruiual  record  keeping  burden:  0 
hours. 

c.  Estimated  average  burden  per 
response:  30  minutes. 

d.  Frequency  of  response:  One  time. 

e.  Estimated  number  of  likely 
respondents:  27.384. 

f.  Estimated  cost  to  respondents: 
$8.78. 

At  this  time,  responses  will  be 
returned  by  mail. 

Judy  Van  Rest. 

Associate  Director  for  Management. 

[FR  Doc.  02-1587  Filed  1-22-02;  8:45  am] 

BILLING  COOE  60S1-01-M 


PEACE  CORPS 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

AGENCY:  Peace  Corps. 

ACTION:  Notice  of  submission  for  OMB 

review,  comment  request. 

summary:  The  Peace  Corps  has 
submitted  an  information  collection  to 
the  Office  of  Management  and  Budget 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995.  The. 
Peace  Corps  Career  Information 
Consultants  Waiver  form,  OMB  Number 
0420-0531.  This  form  is  completed 
voluntarily  by  returned  Peace  Corps 
Volunteers  and  professionals  in  specific 
career  fields.  Thds  information  will  be 
used  by  Returned  Volimteer  Services  to 
assist  returned  Peace  Corps  Volimteers 
with  re-entry  transition  issues, 
participation  in  this  program  also 
fulfills  the  third  goal  of  the  Peace  Corps 
as  required  by  Congressional  legislation 
and  to  enhance  the  Returned  Volimteer 
Services'  outreach  program.  This  is  a 
renewal  of  an  active  OMB  Control 
number.  No  comments  were  received  in 
response  to  the  Peace  Corps'  earlier 
Federal  Register  Notice  (May  21.  2001. 
Volume  66,  Number  98,  p.  28005  for  60 
days). 

DATES:  Submit  comments  on  or  before 
December  16,  2001. 
ADDRESSES:  Comments  should  be 
addressed  to  Ms.  Elvira  May,  Office  of 
Returned  Volimteer  Services,  Peace 
Corps,  111  20th  Street.  NW..  Room 
2134.  Washington.  DC  20526.  Ms.  May 
can  be  contacted  by  telephone  at  202- 
692-1445  or  800-424-8580  ext  1445  or 
email  at  emay@peacecorps.gov.  Email 
comments  must  be  made  in  text  and  not 


in  attachments.  Comments  on  the  form 
should  also  be  addressed  to  the 
attention  of  Ms.  May. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Elvira  May,  Office  of  Returned 
Volimteer  Services,  Peace  Corps,  1111 
20th  Street,  NW.,  Room  2134, 
Washington,  DC  20526.  Ms.  May  can  be 
contacted  by  telephone  at  202-692- 
1445  or  800-424-8580  ext  1445  or  email 
at  emay@peacecorps.gov.  Email 
comments  must  be  made  in  text  and  not 
in  attachments.  Comments  on  the  form 
should  also  be  addressed  to  the 
attention  of  Ms.  May. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  0420-0531. 

Title:  Peace  Corps  Career  Information 
Consultants  Waiver  Form. 

Type  of  Review:  Renewal,  without 
change,  of  a  previously  approved 
collection  that  will  expire  December  31, 
2001. 

Respondents:  Public. 

Number  of  Respondents:  None. 

Need  and  Uses:  This  form  is 
completed  voluntarily  by  returned 
Peace  Corps  Volunteers  and 
professionals  in  specific  career  fields. 
This  information  will  be  used  by 
Returned  Volunteer  Services  to  assist 
returned  Peace  Corps  Volunteers  with 
re-entry  transition  issues.  Participation 
in  this  program  also  fulfills  the  third 
goal  of  the  Peace  Corps  as  required  by 
Congressional  legislation  and  to 
enhance  the  Returned  Volunteer 
Services'  outreach  program. 

This  notice  is  issued  in  Washington,  DC  on 
November  9,  2001. 
ludy  Van  Rest, 

Associate  Director  for  Management. 
[FR  Doc.  02-1545  Filed  1-22-02;  8:45  am] 
BILUNG  COOE  60S1-01-M 


PEACE  CORPS 

Agency  information  collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Peace  Corps. 

ACTION:  Notice  of  submission  for  OMB 

review,  comment  request. 

SUMMARY:  The  Peace  Corps  has 
submitted  an  information  collection  to 
the  Office  of  Management  and  Budget 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995.  The 
Peace  Corps  Volunteer  Application 
form,  OMB  Number  0420-0005.  is 
required  under  the  Peace  Corps  Act  for 
Volunteer  recruitment  purposes.  This  is 
a  renewal  of  an  active  OMB  Control 
Number.  No  comments  were  received  in 
response  to  the  Peace  Corps'  earlier 
Federal  Register  Notice  (August  20, 


2001.  Volume  66.  Number  161,  p.  43598 
for  60  days).  The  Peace  Corps  is  not 
proposing  any  changes  to  the  Peade 
Corps  Volunteer  Application  form. 
DATES:  Submit  comments  on  or  before 
December  16,  2001. 
ADDRESSES:  Comments  should  be 
addressed  to  Ms.  DeDe  Dunevant,  Office 
of  Communications,  Peace  Corps,  1111 
20th  Street,  NW.,  Room  8407, 
Washington,  DC  20526.  Ms.  Dunevant 
can  be  contacted  by  telephone  at  202- 
692-2205  or  800-424-8580  ext.  2205  or 
e-mail  at  ddunevant@peQcecorps.gov.  E- 
mail  comments  must  be  made  in  text 
and  not  in  attachments. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
DeDe  Dunevant,  Office  of 
Communications,  Peace  Corps,  1111 
20th  Street,  NW.,  Room  8407, 
Washington,  DC  20526.  Ms.  Dunevant 
can  be  contacted  by  telephone  at  202- 
692-2205  or  800-424-8580  ext.  2205  or 
e-mail  at  ddunevant@peacecorps.gov.  E- 
mail  comments  must  be  made  in  text 
and  not  in  attachments. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number  0420-0005. 

Title:  Peace  Corps  Volunteer 
Application  form. 

Type  of  Review:  Renewal,  without 
change,  of  a  previously  approved 
collection  that  will  expire  December  31. 
2001. 

Respondents:  Public. 

Number  of  Respondents:  None. 

Need  andfUses:  This  form  is 
completed  voluntarily  by  potential 
Peace  Corps  Volunteers  in  order  to 
identify  prospective  applicants  and 
process  the  applicants  for  Volunteer 
service.  This  information,  which  is 
gather  by  paper  copy  and  electronic  on- 
line version,  is  used  to  determine 
qualifications  and  potential  for 
placement  of  applicants  into  Volunteer 
service,  in  fulfillment  of  the  first  goal  of 
the  Peace  Corps  as  required  by 
Congressional  legislation  and  to 
enhance  the  Peace  Corps  Volunteer      * 
process. 

This  notice  is  issued  in  Washington,  DC  on 
November  9,  2001. 
Judy  Van  Rest, 

Associate  Director  for  Management. 
[FR  Doc.  02-1546  Filed  1-22-02;  8:45  am) 

BILLMQ  COOe  60S1-01-H 


PEACE  CORPS 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 
and  Budget 

agency:  Peace  Corps. 

ACTION:  Notice  of  submission  for  OMB 

Review,  comment  request. 


:-a_/ir~1      CT     KT^      ic/Mr^^n 


t%e.rtf%%. 


Tom 


Ot      'Jnn?  /  Mnf-i/^ac 


32A!( 


3244 


llral 


Federal  Register/Vol.  67,  No.  15 /Wednesday,  January  23.  2002/Notices 


S4JMIIARY:  The  Peace  Corps  has 
submitted  an  information  collection  to 
the  Office  of  Management  and  Budget 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995.  The 
Peace  Corps  Volunteer  Information  . 
Card,  0MB  Number  042(M)007,  is 
required  under  the  Peace  Corps  Act  for 
Volunteer  recruitment  purposes.  This  is 
a  renewal  of  an  active  0MB  Control 
Number.  No  comments  were  received  in 
response  to  the  Peace  Corps'  earlier 
Federal  Register  Notice  (August  14, 
2001,  Voliune  66,  Nimiber  157,  p.  42696 
for  60  days).  The  Peace  Corps  is  not 
proposing  any  changes  to  the  Peace 
Corps  Volunteer  Information  Card. 
DATES:  Submit  comments  on  or  before 
December  16,  2001. 
AOORESSES:  Comments  should  be 
addressed  to  Ms.  DeDe  Dunevant,  Office 
of  Communications,  Peace  Corps,  1111 
20th  Street,  NW.,  Room  8407, 
Washington,  DC  20526.  Ms.  Dimevant 
can  be  contacted  by  telephone  at  202- 
692-2205  or  800-424-8580.  ext  2205  or 
email  at  ddunevant@peacecorps.gov. 
Email  comments  must  be  made  in  text 
and  not  in  attachments. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
DeDe  Dunevant,  Office  of 
Communications,  Peace  Corps,  1111 
20th  Street,  NW.,  Room  8407, 
Washington,  DC  20526.  Ms.  Dimevant 
can  be  contacted  by  telephone  at  202- 
692-2205  or  800-424-8580.  ext  2205  or 
email  at  ddunevant@peacecorps.gov. 
Email  comments  must  be  made  in  text 
and  not  in  attachments. 
SUPPLEMENTARY  INFORMATION: 

0MB  Control  Number:  0420-0007. 

Title:  Peace  Corps  Volunteer 
Information  Card. 

Type  of  Review:  Renewal,  without 
change,  of  a  previously  approved 
collection  that  will  expire  December  31, 
2001. 

Respondents:  Public. 

Number  of  Respondents:  None. 

Need  and  Uses:  This  form  is 
completed  volimtarily  by  potential 
Peace  Corps  Volimteers  in  order  to 
identify  prospective  applicants  and 
process  the  applicants  for  Volimteer 
service.  This  information,  which  is 
gathered  by  paper  copy  in  the  form  of 
response  devices  such  as  postage  paid 
business  reply  cards,  bookmarks,  and 
reply  devices  that  are  used  in  directing 
potential  applicants  to  the  electronic  on- 
line version  of  the  Peace  Corps 
application,  is  used  to  determine  initial 
qualifications  of  potential  for 
applicants.  The  Peace  Corps  needs  this 
information  in  order  to  identify 
prospective  applicants  for  Volunteer 
service.  This  information  is  used  to 
provide  information  to  interested 


individuals  generally  and  in  accordance 
with  the  fulfillment  of  the  first  goal  of 
the  Peace  Corps  as  required  by 
Congressional  legislation  and  to 
enhance  the  Peace  Corps  Volunteer 
process. 

This  notice  is  issued  in  Washington,  DC  on 
November  9,  2001. 
July  Van  Rest, 

Associate  Director  for  Management. 
|FR  Doc.  02-1547  Filed  a-22-02:  8:45  am] 

BILLING  CODE  6061-1-4H 


PEACE  CORPS 

Agency  Infonnation  Collection  Under 
Review  by  ttte  Office  of  Management 
andBudgiBt 

agency:  Peace  Corps. 

ACTION:  Notice  of  submission  for  OMB 

Review,  comment  request. 

SUMMARY:  The  Peace  Corps  has 
submitted  an  infonnation  collection  to 
the  Office  of  Management  and  Budget 
for  review  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995.  The 
Peace  Corps  Fellows/USA  Program 
Aliimni  Questionnaire  form,  OMB 
Number  0420-0525,  to  be  used  by  the 
Peace  Corps  Fellows/USA  Program.  The 
information  provided  by  the 
respondents  is  necessary  for  evaluating 
the  quality  of  individual  programs,  for 
determining  whether  graduates  of 
education  programs  have  remained  in 
teaching,  health  and/or  community/ 
economic  development  careers  and  for 
seeking  future  funding.  Programmatic 
information  will  be  disseminated  to 
individual  programs  and  portions  of  the 
data  collected  will  be  incorporated  into 
grant  proposals  and  reports. 
Participation  in  this  program  also 
fulfills  the  third  goal  of  the  Peace  Corps 
as  required  by  Congressional  legislation 
and  to  enhance  the  Peace  Corps 
Fellows/USA  Program.  This  is  a 
reinstatement  of  an  OMB  Control 
Number,  with  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired.  No  comments  were 
received  in  response  to  the  Peace  Corps' 
earlier  Federal  Register  Notice  (Jime  13, 
2001,  Volume  66,  Number  114,  p.  31950 
for  60  days). 

DATES:  Submit  comments  on  or  before 
December  16,  2001. 
AOORESSES:  Comments  should  be 
addressed  to  Dr.  Cathryn  Ballou.  Office 
of  Domestic  Programs,  Peace  Corps, 
1111  20th  Street,  NW.,  Room  2101, 
Washington,  DC  20526. 

Dr.  Ballou  can  be  contacted  by 
telephone  at  202-692-1432  or  800-424- 
8580  ext  1432  or  emailed  at 
cballou@peacecorps.gov.  Email 


comments  must  be  made  in  text  and  not 
in  attachments.  Comments  on  the  form 
should  also  be  addressed  to  the 
attention  of  Dr.  Ballou. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Cathryn  Ballou,  Office  of  Domestic 
Programs,  Peace  Corps,  1111  20th 
Street,  NW.,  Room  2101,  Washington, 
DC  20526.  Dr.  Ballou  can  be  contacted 
by  telephone  at  202-692-1432  or  800- 
424-8580  ext  1432  or  emailed  at 
cballou@peacecorps.gov.  Email 
comments  must  be  made  in  text  and  not 
in  attachments.  Comments  on  the  form 
should  also  be  addressed  to  the 
attention  of  Dr.  Ballou. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Ntunber:  0420-0525. 

Title:  Peace  Corps  Fellows/USA 
Program  Alumni  Questionnaire  Form. 

Type  of  Review:  This  is  a 
reinstatement  of  an  OMB  Control 
Number,  with  change,  of  a  previously 
approved  collection  for  which  approval 
has  expired. 

Respondents:  Public. 

Number  of  Respondents:  None. 

Need  and  Uses:  This  form  is 
completed  voluntarily  by  returned 
Peace  Corps  Volunteers  who  have 
completed  graduate  study  as  part  of  the 
Peace  Corps  Fellows/USA  Program.  The 
information  provided  by  the 
respondents  is  necessary  for  evaluating 
the  quality  of  individual  programs,  for 
detenmning  whether  graduates  of 
education  programs  have  remained  in 
teaching,  health  and/or  community/ 
economic  development  careers  and  for 
seeking  future  funding.  Programmatic 
information  will  be  disseminated  to 
individual  programs  and  portions  of  the 
data  collected  will  be  incorporated  into 
grant  proposals  and  reports. 
Participation  in  this  program  also 
fulfills  the  third  goal  of  the  Peace  Corps 
as  reqviired  by  Congressional  legislation 
and  to  enhance  the  Peace  Corps 
Fellows/USA  Program. 

This  notice  is  issued  in  Washington,  DC  on 
November  9,  2001. 
Judy  Van  Rest, 

Associate  Director  for  Management. 
[FR  Doc.  02-1548  Filed  1-22-02;  8:45  am) 
MLLMQ  CODE  a061-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RdMM  No.  IC-2S365;  nie  Na  812-12S4<q 

MMiBchuaelti  Mutual  Uta  Insuranca 
Company,  at  al. 

January  15, 2002. 

AGENCY:  Securities  and  Exchange       -^ 

Commission  ("Commission"). 
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ACTION:  Notice  of  an  application  for  an 
order  of  approval  pursuant  to  Section 
26(c)  of  the  Investment  Company  Act  of 
1940  (the  "Act")  and  an  order  of 
exemption  piusuant  to  Section  17(b)  of 
the  Act^ 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  to  permit  the 
substitution  of  Class  n  shares  of  MML 
Equity  hidex  Fund  ("MML  Fund")  for 
shares  of  Dreyfus  Life  and  Annuity 
Index  Fund  d/b/a  Dreyfus  Stock  Index 
Fund  ("Dreyfus  Fund")  and  an  order  to 
permit  in-kind  transactions  in 
connection  with  the  substitution. 
APPLICANTS:  Massachusetts  Mutual  Life 
Insurance  Company  ("MassMutual") 
and  Massachusetts  Mutual  Variable  Life 
Separate  Accoxmt  I  (the  "Separate 
Account"). 

HLING  DATE:  The  application  was  filed 
on  Jime  4.  2001,  and  amended  and 
restated  on  January  11,  2002. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the  Secretary  of 
the  Commission  and  serving  Applicants 
with  a  copy  of  the  request,  personally  or 
by  mail.  Hearing  requests  should  be 
received  by  the  Commission  by  5:30 
p.m.  on  February  7,  2002,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiire 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  lo  the  Secretary  of 
the  Commission. 

ADDRESSES:  Secretary,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW,  Washington,  DC  20549-0609. 
Applicants  c/o  Jennifer  B.  Sheehan, 
Esq.,  Massachusetts  Mutual  Life 
Insurance  Company,  1295  State  Street, 
Springfield,  Massachusetts  Ollll-OOOl. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Cowan,  Senior  Counsel,  or 
William  Kotapish,  Assistant  Director, 
Office  of  Insiuance  Products,  Division  of 
Investment  Management,  (202)  942- 
0670. 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  tor  a  fee  fitim  the 
Public  Reference  Branch  of  the 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0102,  (202)  942- 
8090. 

Applicants'  Representations ' 

1.  MassMutual  is  a  mutual  life 
insurance  company  established  tmder 


the  laws  of  Massachusetts  on  May  14, 
1851.  MassMutual's  home  office  is 
located  in  Springfield,  Massachusetts. 
MassMutual  is  currently  licensed  to 
transact  life,  accident  and  health 
insurance  business  in  all  states,  the 
District  of  Columbia,  Puerto  Rico,  and 
certain  provinces  of  Canada. 

2.  The  Separate  Account  was 
established  as  a  separate  accoimt  imder 
the  laws  of  Massachusetts  on  July  13, 
1988,  pursuant  to  a  resolution  of  the 
board  of  directors  of  MassMutual.  The 
Separate  Accoimt  is  registered  with  the 
Commission  as  a  unit  investment  trust 
under  the  Act  (File  No.  811-08075).  The 
Separate  Accoimt  is  divided  into 
various  segments  that  fund  certain 
variable  life  insurance  policies  issued 
by  MassMutual.  The  segment  affected 
by  the  application,  the  Large  Case 
Variable  Plus  Segment,  is  divided  into 
eight  divisions.  Only  one  of  these 
divisions,  the  Dreyfus  Index  Division,  is 
affected  by  the  application.  The  Dreyfus 
Index  Division  invests  in  the  Dreyfus 
Fund.  The  Dreyfus  Fund  is  an 
underljring  investment  option  for  Large 
Case  Variable  Life  Plus,  which  is  the 
variable  life  insurance  policy  funded  by 
the  Large  Case  Variable  Plus  Segment  of 
the  Separate  Account  (the  "Policy"). 

3.  The  Dreyfus  Fund  is  a  no-load, 
open-end  management  investment 
company.  The  Dreyfus  Corporation 
("Dreyfus")  is  the  investment  adviser  tp 
the  Dreyfus  Fund.  Dreyfus  has  engaged 
its  affiliate,  Mellon  Equity  Associates 
("Mellon"),  to  serve  as  the  Dreyfus 
Fund's  index  manager.  The  investment 
objective  of  the  Dreyfus  Fund  is  to  seek 
to  match  the  total  return  of  the  Standard 
&  Poor's  500  Composite  Stock  Price 
Index  ("S&P  500").  The  Dreyhis  Fund 
generally  invests  in  all  500  stocks  in  the 
S&P  500  in  proportion  to  their 
weighting  in  the  S&P  500. 

4.  The  total  annual  fund  operating 
expenses  of  the  Dreyfus  Fund  for  2000 
expressed  as  a  percentage  of  average  net 
assets  were  0.26%  with  management 
fees  at  0.25%  and  other  expenses  at 
0.01%.  The  average  annual  total  return 
of  the  Dreyfus  Fund  was  -9.28%  for 
the  one-year  period  ended  December  31. 
2000, 11.94%  for  the  three-year  period 
ended  December  31,  2000, 17.98%  for 
the  five-year  period  ended  December  31, 
2000, 16.97%  for  the  ten-year  period 
ended  December  31,  2000,  and  14.79% 
for  the  period  from  its  inception  on 
September  29, 1989  to  December  31, 
2000.  As  of  March  31,  2001,  the  Dreyfus 
Fund  had  approximately  $55,773,583.55 
in  assets. 

5.  The  MML  Fund,  a  separate  series 
of  MML  Series  Investment  Fund,  is  the 
proposed  substitute  portfolio  for  the 
Dreyfus  Fund.  MML  Series  Investment 


Fund  is  a  no-load  open-end 
management  investment  company.  The 
investment  objective  of  the  N^^L  Fund 
is  to  provide  investment  results  that 
correspond  to  the  price  and  yield 
performance  of  publicly  traded  common 
stocks  in  the  aggregate,  as  represented 
by  the  S&P  500.  MassMutual  serves  as 
the  investment  adviser  to  MML  Series 
Investment  Fund  pursuant  to  various 
investment  management  agreements 
with  respect  to  each  of  its  series. 
Deutsche  Asset  Management,  Inc. 
("Deutsche")  serves  as  the  sub-adviser  . 
to  the  MML  Fund. 

6.  The  total  annual  fund  operatii^ 
expenses  of  the  MML  Fund's  Class  n 
shares  for  2000  expressed  as  a 
percentage  of  average  net  assets  were 
0.29%  annualized  with  management 
fees  at  0.10%  and  other  expenses  at 
0.19%.!  The  average  annual  total  return 
of  the  MML  Fund's  Class  II  shares  was 
-9.43%  for  the  one-year  period  ended 
December  31,  2000, 11.92%  for  the 
three-year  period  ended  December  M , 
2000,  and  15.92%  for  the  period  from  its 
inception  on  May  1, 1997  to  December 
31,  2000.  Because  Class  II  shares 
commenced  operation  on  May  1 ,  2000, 
performance  for  those  share?  is  based  on 
the  performance  of  Class  I  shares 
adjusted  to  reflect  the  lower  expenses  of 
Class  II  shares.  As  of  March  31.  2001, 
the  MML  Fund  had  approximately 
$63,045,950.21  in  assets. 

7.  Applicants  state  that  both  the 
Dreyfus  Fund  and  the  MML  Fund  have 
substantially  similar  investment 
objectives.  Each  seeks  to  achieve  results 
that  track,  as  closely  as  possible  (before 
deduction  for  expenses),  the  returns  of 
the  S&P  500.  In  seeking  to  achieve  its 
investment  objective,  each  fund  tries  to 
minimize  its  deviation  from  the  S&P  500 
and  to  reduce  its  "tracking  error."  A 
correlation  to  the  S&P  500  of  1.00% 
would  mean  perfect  correlation.  The 
MML  Fund  seeks  a  correlation  of  at  least 
.98%,  while  the  Dreyfus  Fund  seeks  a 
correlation  of  at  least  .95% .  Under 
Mellon's  management,  the  Dreyfus  Fund 
generally  holds  all  the  stocks  in  the  S&P 
500  in  proportion  to  their  index 
weightings.  In  contrast,  Deutsche  uses  a 
method  known  as  "optimization," 
which  is  a  statistical  sampling 
technique,  to  manage  the  portfolio  of  the 
MML  Fund.  Under  an  "optimization" 
strategy,  the  MML  Fund  may  not  hold 


>  MassMutual  has  agreed  to  bear  the  expenses 
(other  than  management  and  administrative  fees, 
interest,  taxes,  brokerage  commissions,  and 
extraordinary  expenses)  of  the  MML  Fund's  Class 
11  shares  in  excess  of  0.19%  through  April  30.  2002. 
The  expenses  shown  include  this  waiver/ 
reimbursement.  Without  the  waiver/reimbursement, 
the  MML  Fund's  other  expenses  would  have  been 
0.24%  and  its  total  annual  operating  expenses 
would  have  been  0.34%. 
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aH  the  stocks  in  the  S&P  500.  Instead, 
the  MML  Fund  first  buys  stocks  that 
make  up  the  larger  portions  of  the  S&P 
500's  value  in  roughly  the  same 
proportion  as  the  S&P  500.  In  selecting 
the  smaller  company  stocks,  however, 
Deutsche  tries  to  match  the  industry  and 
risk  characteristics  of  all  the  smaller 
companies  in  the  S&P  500  without 
buying  all  the  stocks.  The  MML  Fund 
will  invest  at  least  80%  of  its  assets  in 
securities  of  com[>anies  in  the  S&P  500. 
llie  MML  Fund  will  also  use 
derivatives,  such  as  indax  futures  and 
options,  to  help  the  MML  Fund 
approach  the  returns  of  a  fully-invested 
portfolio.  This  approach  attempts  to 
maximize  the  K^ifL  Fimd's  liquidity 
and  returns  while  minimizing  costs. 

8.  Applicants  state  that  the  proposed 
substitution  is  part  of  MassMutual's 
plan  to  consolidate  all  index  funds 
under  its  management  with  one 
advisory  firm  with  index  management 
expertise,  namely  Deutsche. 
MassMutual  believes  that  by  placing  all 
index  fund  assets  with  one  manager, 
MassMutual  can  enhance  its  ability  to 
negotiate  lower  overall  investment  sub- 
advisory  fees,  which  would  ultimately 
benefit  policyowners. 

9.  On  November  9,  2001,  the 
Commission  granted  MassMutual 
exemptive  relief  from,  among  other 
provisions.  Section  15(a)  of  the  Act  (the 
"Sub-Advisers  Order").  The  Sub- 
Advisers  Order  permits  MassMutual,  as 
the  investment  adviser,  to  employ  or 
replace  sub-advisers  without  submitting 
such  action  for  the  approval  of 
shareholders  of  affected  series. 
Shareholders  of  the  MML  Fimd 
previously  approved  the  multi-manager 
arrangement  at  the  April  3,  2000 
shareholders  meeting. 

10.  Applicants  propose  to  exercise 
their  ri^ts  to  substitute  the  MML  Fimd 
for  the  Dreyfus  Fimd  by  substituting 
Class  n  shares  of  the  MML  Fimd  for 
shares  of  the  Dreyfus  Fund.  MassMutual 
will  schedule  the  substitution  to  occiu- 
as  soon  as  practicable  followiag  the 
issuance  by  the  Commission  of  the  order 
of  approval  requested  in  this 
application. 

11.  The  substitution  will  take  place  at 
the  relative  net  asset  values  determined 
on  the  date  of  the  substitution  in 
accordance  with  section  22  of  the  Act 
and  Rule  22c-l  thereunder.  Therefore, 
there  will  be  no  financial  impact  to  any 
policyowner  as  a  result  of  the 
substitution.  The  substitution  will  be 
effected  by  having  the  Dreyfus  Index 
Division  redeem  its  shares  of  the 
Dreyfus  Fund  at  the  net  asset  value 
calculated  on  the  date  of  the 
substitution.  MassMutual  would  use  the 
proceeds  of  its  redemption  of  shares  of 


the  Dreyfus  Fund  to  purchase  Class  II 
shares  of  the  MML  Fund. 

12.  In  the  alternative,  if  Dreyfus  were 
to  determine  that  a  cash  redemption  by 
MassMutual  from  the  Dreyfus  Fimd 
woidd  adversely  affect  the  remaining 
Dreyfus  Fimd  shareholders,  Dreyfus 
may  require  that  MassMutual  redeem  its 
interest  "in-kind"  by  taking  its 
proportionate  share  of  each  of  the 
secnirities  owned  by  the  Dreyfus  Fimd. 
In  that  case,  the  substitution  wiU  be 
effected  by  MassMutual  contributing  to 
the  MML  Fund  all  the  securities  it 
receives  from  the  E)reyfus  Fund  in 
exchange  for  an  amount  of  Class  n 
shares  equal  to  the  £ur  market  value  of 
the  securities  contributed.  The 
transaction  will  be  effected  in 
conformity  with  Rule  17a-7  imder  the 
Act  to  the  extent  possible. 

13.  The  substitution  requested  in  this 
application  will  be  described  in  a  notice 
that  will  be  mailed  to  policyowners 
along  with  the  current  prospectus  for 
the  MML  Fund.  The  notice  will  describe 
the  reasons  for  engaging  in  the 
substitution.  In  addition,  the  notice  will 
inform  affected  policyowners  that  prior 
to  the  substitution  and  for  30  days  after 
the  substitution  they  will  have  the 
opportunity  to  reallocate  their  account 
value  currently  in  the  Dreyfus  Index 
Division  to  the  remaining  divisions  or 
that  they  may  remain  invested  in  the 
Dreyfus  Index  Division  until  the 
substitution,  at  which  time  the 
division's  underlying  shares  will  be 
substituted  for  shares  of  the  MML  Fund. 

14.  Any  transfers  out  of  the  Dreyfus 
Fund  from  the  date  of  notice  until  the 
substitution  occurs  and  any  transfers  by 
affected  policyowners  out  of  the  MML 
Fund  from  the  date  of  substitution 
through  the  30  day  period  following  the 
substitution  will  not  be  assessed  a 
transfer  fee  and  will  not  be  counted  as 

a  free  transfer.  After  the  order  of 
approval  is  issued  by  the  Commission, 
a  second  notice  will  be  provided  to  all 
affected  policyowners  advising  them  of 
the  pending  substitution  and  of  their 
ability  to  transfer,  free  of  charge,  to  any 
other  division  or  to  remain  invested  in 
the  Dreyfus  Index  Division  until  the 
substitution.  Within  five  days  after  the 
substitution,  MassMutual  wUl  send 
affected  policyowners  written 
confirmation  that  the  substitution  has 
occurred. 

15.  MassMutual  will  pay  all  expenses 
and  transaction  costs  of  the  substitution, 
including  brokerage  expenses,  if  any; 
none  will  be  borne  by  policyowners. 
Affected  policyowners  will  not  incur 
any  fees  or  charges  in  connection  with 
the  substitution,  nor  will  their  rights  or 
the  obligations  of  MassMutual  under  the 
Policy  be  altered  in  any  way.  The 


substitution  will  not  cause  fees  and 
charges  under  the  Policy  currently  being 
paid  by  policyowners  to  be  greater  after 
the  substitution  than  before  the 
substitution.  The  substitution  will  have 
no  adverse  tax  consequences  to 
policyowners  and  will  in  no  way  alter 
the  tax  benefits  to  policyowners. 

Applicants'  Legal  Analysis 

1.  Section  26(c)  of  the  Act  makes  it 
unlawful  for  any  depositor  or  trustee  of 
a  registered  unit  investment  trust 
holding  the  security  of  a  single  issuer  to 
substitute  another  security  for  such 
security  unless  the  Commission 
approves  the  substitution.  The 
Commission  will  approve  such  a 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
die  Act. 

2.  The  purpose  of  Section  26(c)  is  to 
protect  the  expectation  of  investors  in  a 
unit  investment  trust  that  the  unit 
investment  trust  will  accumulate  shares 
of  a  particular  issuer  by  preventing 
unscrutinized  substitutions  which 
might,  in  effect,  force  shareholders 
dissatisfied  with  the  substituted  security 
to  redeem  their  shares,  thereby  possibly 
incurring  either  the  deduction  of  a  sales 
load  from  premium  pajrments,  a  sales 
load  upon  reinvestment  of  the 
redemption  proceeds,  or  both. 
Moreover,  in  the  insurance  product 
context,  a  policy  owner  forced  to 
redeem  may  suffer  adverse  tax 
consequences.  Section  26(c)  affords 
protection  to  investors  by  preventing  a 
depositor  or  trustee  of  a  unit  investment 
trust  holding  the  shares  of  one  issuer 
from  substituting  for  those  shares  of 
another  issuer,  unless  the  Commission 
approves  that  substitution. 

3.  Applicants  believe  that  their 
request  satisfies  the  standards  for  relief 
of  Section  26(c),  as  set  forth  below, 
because: 

•  The  substitution  involves 
investment  options  with  substantially 
similar  investment  objectives; 

•  After  the  substitution,  affected 
policyowners  will  be  invested  in  a  fund 
whose  actual  performance  has  been 
substantially  similar  on  a  historical 
basis  to  that  of  the  Dreyfus  Fund; 

•  After  the  substitution,  affected 
policyowners  will  be  invested  in  a  fund 
whose  expenses  are  similar  to  those  of 
the  Drejrfus  Fund;  and 

•  After  the  substitution,  affected 
policyowners  will  benefit  from 
increased  efficiency  and  enhanced 
management  and  oversight  capabilities 
due  to  the  consolidation  of  index 
management  under  one  index  manager 
for  MassMutual  and  its  affiliates,  which 
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MassMutual  believes  will  ultimately 
benefit  policyowners  by  allowing 
MassMutual  to  negotiate  overall  lower 
fees. 

4.  The  purposes,  terms  and  conditions 
of  the  substitution  are  consistent  with 
the  principles  and  purposes  of  Section 
26(c)  and  do  not  entail  any  of  the  abuses 
that  Section  26(c)  is  designed  to 
prevent.  Applicants  believe  that  the 
MML  Fund  will  better  serve 
policyowner  interests  because  its 
performance  returns  and  its  expenses 
have  been,  or  are  estimated  to  be, 
similar  to  those  of  the  Dreyfus  Fund  and 
because  maintaining  a  relationship  with 
a  single  index  fund  manager  will 
increase  efficiency  and  enhance 
management.  In  addition,  MassMutual 
believes  that  Deutsche,  the  newly 
appointed  sub-adviser  for  the  MML 
Fund,  by  using  the  "optimization" 
method,  has  a  better  ability  to  achieve 
closer  correlation  to  the  S&P  500  than 
Mellon,  die  Dreyfus  Fund's  manager, 
because  optimization  attempts  to 
maximize  liquidity  and  returns  while 
minimi^ng  costs.  Although  the  MML 
Fund  currentiy  has  a  slightiy  higher 
expense  ratio  than  the  Dreyfus  Fimd, 
the  economies  of  scale  that  can  be 
achieved  as  assets  are  consolidated  with 
one  manager  may  tend  to  reduce  the 
expense  ratio  of  the  MML  Fund.  The 
anticipated  lower  expenses  and  the 
prior  performance  record  of  MML 
Fund's  new  investment  sub-adviser 
reinforce  the  Applicants'  belief  that  the 
MML  Fund  will  better  serve 
policyowner  interests.  Applicants  assert 
that  die  Commission  has  routinely 
approved  substitutions  of  this  tjrpe. 
Moreover,  MassMutual  has  reserved  the 
right  of  substitution  in  the  Policy  and 
disclosed  this  reserved  right  in  die 
prospectus  for  the  Policy. 

5.  MassMutual  believes  that  a  multi- 
manager  approach  for  its  fund  ofiierings 
will  serve  shareholder  and  policyowner 
demands  for  investment  variety,  while 
preserving  MassMutual's  role  to  perform 
due  diligence  and  oversight.  The  Sub- 
Advisers  Otdet  would  allow 
MassMutual  the  flexibility  to  retain  and/ 
or  change  sub-advisers  without 
incuiring  the  significant  time  and  costs 
necessary  to  obtain  shareholder 
approval.  The  substitution  is  another 
step  in  establishing  an  overall  structure ' 
that  will  increase  MassMutual's  ability 
to  afiiact  administiation,  management 
and  oversight  of  the  investment  options 
underlying  its  products,  including  its 
variable  insurance  products.  The 
purpose  of  the  substitution  is  to  provide 
policyowners  with  improved 
investment  options  through  enhanced 
investment  performance.  The  multi- 
managOT  structure  will  give  MassMutual 


the  means  to  more  direcUy  monitor  the 
overall  manner  in  which  investment 
options,  including  the  MML  Fund, 
available  through  MassMutual  products 
are  managed  and  administered. 
MassMutual  will  have  greater  flexibility 
to  react  to  poor  performance  or 
mismanagement  by  a  service  provider, 
including  sub-advisers,  than  is  currentiy 
available. 

6.  The  substitution  will  not  result  in 
the  type  of  cosUy  forced  redemption 
that  Section  26(c)  was  intended  to  guard 
against  and,  for  the  following  reasons,  is  • 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  Act: 

(a)  The  MML  Fund  has  an  investment 
objective  substantially  similar  to  that  of 
the  Dreyfus  Fund  and  permits 
policyowners  continuity  of  their 
investment  objectives  and  expectations. 

(b)  The  costs  of  the  substitution, 
including  any  brokerage  costs,  will  be 
borne  by  MassMutual  and  will  not  be 
borne  by  policyowners.  No  charges  will ; 
be  assessed  to  effect  the  substitution. 

(c)  The  substitution  will  be  at  the  net 
asset  value  of  the  respective  shares, 
without  the  imposition  of  any  transfer 
or  similar  charge  and  with  no  change  in 
the  amount  of  any  policyowner's 
accumulation  value. 

(d)  The  policyowners  will  be  given 
notice  prior  to  the  substitution  and  will 
have  an  opportunity  to  reallocate  value 
among  other  available  divisions  without 
imposing  any  transfer  charge  or 
limitation  and  without  counting  the 
transfer  as  one  of  the  bee  transfers 
permitted  during  a  policy  year. 

(e)  Within  five  days  after  the 
Substitution,  MassMutual  will  send  to 
affected  policyowners  Mrritten 
confirmation  that  the  substitution  has 
occurred. 

(f)  MassMutual  has  agreed  to  bear  that 
pration  of  the  annual  fund  operating 
expenses  of  the  MML  Fund's  Class  II 
shares  in  excess  of  0.26%  on  an 
annualized  basis  for  any  fiscal  quarter 
during  the  two-year  period  beginning  on 
the  date  of  the  substitution.  In  addition, 
for  those  policyowners  who  are 
policyowners  on  the  date  of  the 
substitution,  MassMutual  will  not 
increase  Separate  Account  or  Policy 
expenses  for  a  two-year  period 
beginning  on  the  date  of  the  , 
si^stitution. 

(g)  Hie  substitution  will  in  no  way 
alter  the  insurance  benefits  to 
policyowners  or  the  contractual 
obligations  of  MassMutual. 

(h)  The  substitution  will  have  no 
adverse  tax  consequences  to 
policyowners  and  will  in  no  way  alter 
the  tax  benefits  to  policyowners. 


7.  Section  17(a)(1)  of  the  Act  prohibits 
any  affiliated  person  of  a  registered 
investment  company,  or  an  affiliated 
person  of  such  an  affiliated  person,  from 
selling  any  security  or  other  property  to 
such  registered  investment  company. 
Section  17(a)(2)  of  the  Act  prohibits  any 
of  the  persons  described  above  from 
purchasing  any  security  or  other 
property  frt3m  such  registered 
investment  company. 

8.  The  substitution  may  involve  a 
transfer  of  portfolio  securities  by  the 
Dreyfus  Fund  to  the  Separate  Account. 
Immediately  thereafter,  the  Separate 
Account  would  purchase  shares  of  the 
MML  Fund  with  the  portfolio  securities 
received  from  the  Dreyfus  Fund.  As  the 
Separate  Account  and  the  MML  Fund 
could  be  viewed  as  affiliated  persons  of 
one  another  by  virtue  of  being  under 
common  control  as  contemplated  by 
section  2(a)(3)(C)  of  the  Act,  it  is 
conceivable  that  this  aspect  of  the 
substitution  could  be  viewed  as  being 
prohibited  by  Sectionl7(a).  In  addition, 
"affiliated  person  of  another  person"  is 
defined  in  Section  2(a)(3)(E)  as.  "if  such 
other  person  is  an  investment  company, 
any  investment  adviser  thereof  and  in 
section  2(a)(3)(F)  as,  "if  such  other 
person  is  an  unincorporated  investment 
company  not  having  a  board  of 
directors,  the  depositor  thereof." 
Therefore,  as  the  investment  adviser  to 
the  MML  Fund  and  the  depositor  of  the 
Separate  Account,  MassMutual  is  an 
affiliate  of  each  thereby  rendering  the 
MML  Fund  and  the  Separate  Account 
second  tier  affiliates  of  each  other. 

9.  Accordingly,  Applicants  are,  to  the 
extent  necessary,  also  seeking  relief 
from  Section  17(a).  Section  17(b)  of  the 
Act  provides  that  the  Commission  may 
grant  an  order  exempting  transactions 
prohibited  by  section  17(a)  of  the  Act 
upon  application  if  evidence  establishes 
that:  (a)  The  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned;  (b)  the  proposed  transaction 
is  consistent  with  the  investment  policy 
of  each  registered  investment  company, 
concerned,  as  recited  in  its  registration 
statement  and  reports  filed  under  the 
Act;  and  (c)  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
die  Act. 

10.  Applicants  represent  that  the 
terms  of  the  proposed  transaction  as 
described  in  this  application  are  (a) 
reasonable  and  fair,  including  the 
consideration  to  be  paid  and  received, 
and  do  not  involve  overreaching,  (b) 
consistent  with  the  policies  of  the 
affacted  registered  investment 
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compames,  and  (c)  consistent  with  the 
general  purposes  of  the  Act 

11.  Applicants  submit  that  the 
described  in-kind  redemption 
transaction  is  reasonable  and  fair.  It  is 
expected  that  policyowners  will  benefit 
from  an  in-kind  redemption  as  proposed 
by  virtue  of  the  fact  that  the  MML  Fund 
will  be  able  to  acquire  portfolio 
securities  that  are  consistent  with  its 
objectives  and  policies  without 
incurring  (or  lessening]  any  brokerage 
costs  and,  at  the  same  time,  the  Dreyfus 
Fund  will  also  save  brokerage  costs. 

12.  The  transaction  pursuant  to  which 
the  substitution  will  be  effiected, 
including  the  possible  redemption  of 
shares  of  the  Dreyfus  Fund  on  an  in- 
kind  basis  and  the  corresponding 
purchase  of  shares  of  the  MML  Fund, 
will  be  effected  in  conformity  with 
section  22(c)  of  the  Act  and  Rule  22c- 

1  thereunder.  Policyowners  will  not 
incur  any  fees  or  charges  as  a  resiilt  of 
the  transfer  of  value  pursuant  to  the 
substitution.  Policyowners'  rights  and 
privileges  and  Applicants,'  obligations 
under  the  Policy  thereunder  will  not  be 
affected  by  the  substitution.  Expenses 
incurred  in  connection  with  the 
substitution,  including  legal, 
accounting,  brokerage,  and  other 
expenses,  will  not  be  borne  by 
policyowners.  Policy  values  will  remain 
imchanged  and  fully  invested  following 
the  consimunation  of  the  substitution. 
Accordingly,  ptolicyowner  interests  after 
the  substitution,  in  practical  economic 
terms,  will  not  difiisr  in  any  measurable 
way  from  such  interests  immediately 
prior  to  the  substitution.  In  each  case, 
therefore,  the  consideration  to  be 
received  and  paid  is  reasonable  and  fair. 

13.  The  investment  objectives  and 
policies  of  the  MML  Fund  are 
substantially  similar  to  the  investment 
objectives  and  policies  of  the  Dreyfus 
Fund.  In  this  regard,  the  substitution  is 
consistent  with  the  findings  required  by 
section  17(b)  of  the  Act. 

14.  The  substitution  is  consistent  witb 
the  general  purposes  of  the  Act  as 
enunciated  in  the  Findings  and 
Declaration  of  Policy  in  section  1  of  the 
Act.  The  proposed  transaction  does  not 
present  any  of  the  issues  or  abuses  that 
the  Act  is  designed  to  prevent. 
Policyowners  will  be  fully  informed  as 
to  the  terms  of  the  substitution,  as 
described  above,  and  will  have  an 
opportunity  to  reallocate  investments 
prior  to  and  following  the  substitution. 

15.  Applicants  request  an  order  of  the 
Commission  pursuant  to  section  26(c)  of 
the  Act  approving  the  substitution  and 
an  order  of  exemption  pursuant  to 
section  17(b)  of  the  Act  in  connection 
with  aspects  of  the  substitution  that  may 
be  deemed  to  be  prohibited  by  Section 


17(a).  as  described  above.  Section  26(c). 
in  pertinent  part,  provides  that  the 
Conunission  shall  issue  an  order 
approving  a  substitution  of  seouities  if 
the  evidence  establishes  that  it  is 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act.  For  the  reasons  and  upon  the 
facts  set  forth  above,  the  requested  order 
meets  the  standards  set  forth  in  Section 
26(c)  and  should,  therefore,  be  granted. 
Section  17(b)  of  the  Act  provides  that 
the  Commission  may  grant  an  order 
exempting  transactions  prohibited  by 
section  17(a)  of  the  Act  upon 
application  subject  to  certain 
conditions.  Applicants  represent  that 
the  proposed  in-kind  redemption 
transactions  meet  all  of  the 
requirements  of  section  17(b)  of  the  Act 
and  that  an  exemption  should  be 
granted,  to  the  extent  necessary,  from 
the  provisions  of  Section  17(a). 

Applicants'  Conclusion 

Applicants  assert  that,  for  the  reasons 
simunarized  above,  the  requested  orders 
approving  the  substitution  and 
exempting  the  in-kind  transaction 
should  be  granted. 

For  the  Commission,  b]rthe  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  02-1572  Filed  1-22-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[InvwtnMnt  Company  Act  fMeese  No- 
25366;  812-12642] 

Wells  Fargo  Funds  Trust,  et  al.;  Notiea 
of  Application 

January  15.  2002. 

AGENCY:  Seciurities  and  Exchange 
Commission  ("Commission"). 
ACnON:  Notice  of  an  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  ("Act")  for  an  exemption 
from  section  15(f)(1)(A)  of  the  Act. 

SUMMARY  OF  APPLICATION:  The  requested 
order  would  permit  Wells  Fargo  Funds 
Trust  ("Fimds  Trust")  not  to 
reconstitute  its  board  of  trustees  to  meet 
the  75  percent  non-interested  director 
requirement  of  section  15(f)(1)(A)  of  the 
Act  in  order  for  Wells  Fargo  Fimds 
Management,  LLC  ("Funds 
Management")  to  rely  upon  the  safe 
harbor  provisions  of  section  15(f). 
APPUCANTS:  Fimds  Trust  and  Funds 
Management 


RUNG  DATES:  The  application  was  filed 
on  October  1,  2001  and  amended  on 
January  8,  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  11,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  may  request 
notification  of  a  hearing  by  writing  to 
the  Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Applicants,  525  Market 
Street,  12th  Floor,  San  Francisco, 
California  94105. 

FOR  FURTHER  INFORMATION  CONTACT: 
Emerson  S.  Davis,  Sr.,  Senior  Coimsel, 
at  (202)  942-0714,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The      . 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (tel.  202-942-«090). 

Applicants'  Representations 

1.  Ftmds  Trust  is  an  open-end 
management  investment  company 
registered  under  the  Act  and  consists  of 
sixty-seven  series  ("Funds  Trust 
Series").  Funds  Management,  a  wholly 
owned  subsidiuy  of  Wells  Fargo  & 
Company  ("Wells  Fargo"),  currently 
■serves  as  investment  adviser  to  sixty- 
two  of  the  Fimds  Trust  Series,  and  will 
serve  as  investment  adviser  to  a  newly 
created  series  (the  "Successor  Fund"). 
Fimds  Management  is  registered  under 
the  Investment  Advisers  Act  of  1940 
("Advisers  Act").  The  SIFE  Trust  Fund 
("SIFE  Fund")  is  an  open-end 
management  investment  company 
registered  under  the  Act.  SIFE,  a 
privately  held  company,  serves  as 
investment  adviser  to  SIFE  Fund  and  is 
registered  under  the  Advisers  Act. 

2.  On  August  24,  2001,  Wells  Fargo 
and  SIFE  entered  into  an  agreement 
providing  for  the  acquisition  of  the 
outstanding  shares  of  SIFE  by  Wells 
Faigo.  The  transaction  is  anticipated  to 
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occur  on  February  22,  2002,  which  will 
cause  SIFE  to  become  an  indirect 
wholly-owned  subsidiary  of  Wells  Fargo 
("Acquisition").  Following  the 
Acquisition,  the  Successor  Fund  will 
acquire  the  assets  of  SIFE  Fimd 
("Reorganization").  Applicants  state 
that  the  Acquisition  will  result  in  a 
change  in  control  of  SIFE  within  the 
meaning  of  section  2(a)(9)  of  the  Act. 

3.  On  August  7,  2001  and  August  29, 
2001,  the  respective  boards  of  trustees 
(each  a  "Board")  of  Fimds  Trust  and 
SIFE  Fund  unanimously  approved  the 
Reorganization.  The  Reorganization  will 
require  approval  by  a  majority  of  the 
outstanding  shares  of  SIFE  Fund  and 
SIFE  Fund  has  scheduled  a  special 
meeting  of  the  SIFE  Fund's  shareholders 
for  January  31,  2002.  Proxy  materials  for 
the  special  meeting  were  mailed  to 
shareholders  on  or  about  November  15, 
2001. 

4.  In  connection  with  the  Acquisition 
and  the  Reorganization,  applicants  have 
determined  to  seek  to  comply  with  the 
"safe  harbor"  provisions  of  section  15(f) 
of  the  Act.  Applicants  state  that,  absent 
exemptive  relief,  following 
consummation  of  the  Reorganization, 
more  than  twenty-five  percent  of  the 
Board  of  Fimds  Trust  would  be 
"interested  persons"  for  purposes  of 
section  15(f)(1)(A)  of  the  Act. 

Applicants'  Legal  Anal3rsis 

1.  Section  15(f)  of  the  Act  is  a  safe 
harbor  that  permits  an  investment 
adviser  to  a  registered  investment 
company  (or  an  affiliated  person  of  the 
investment  adviser)  to  realize  a  profit  on 
the  sale  of  its  business  if  certain 
conditions  are  met.  One  of  these 
conditions,  set  forth  in  section 
15(f)(1)(A),  provides  that,  for  a  period  of 
three  years  after  the  sale,  at  least 
seventy-five  percent  of  the  board  of 
directors  of  the  investment  company 
may  not  be  "interested  persons"  with 
respect  to  either  the  preidecessor  or 
successor  adviser  of  the  investment 
company.  Applicants  state  that,  without 
the  requested  exemption,  following  the 
Reorganization,  Funds  Trust  would 
have  to  reconstitute  its  Board  to  meet 
the  seventy-five  percent  non-interested 
director  requirement  of  section 
15(f)(1)(A). 

2.  Section  15(f)(3)(B)  of  the  Act 
provides  that  if  the  assignment  of  an 
investment  advisory  contract  results 
bom  the  merger  of,  or  sale  of 
substantially  all  of  the  assets  by,  a 
registered  company  with  or  to  another 
registered  investment  company  with 
assets  substantially  greater  in  amount, 
such  discrepancy  in  size  shall  be 
considered  by  the  Commission  in 
determining  whether,  or  to  what  extent. 


to  grant  exemptive  relief  under  section 
6(c)  from  section  15(f)(1)(A). 

3.  Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  any  person  or 
transaction  irom  any  provision  of  the 
Act,  or  any  rule  or  regulation  under  the 
Act,  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 
section  15(f)(1)(A)  of  the  Act. 
Applicants  state  that,  as  of  December  31, 
2001  ..Funds  Trust  had  approximately 
$70  billion  and  SIFE  Fund  had 
approximately  $700  million  in  aggregate 
net  assets,  respectively,  making  SIFE 
Fund's  assets  approximately  1%  of  the 
aggregate  net  assets  of  Funds  Trust. 

5.  Applicants  state  that  three  of  the 
eight  trustees  who  serve  on  the  Board  of 
Funds  Trust  are  "interested  persons," 
within  the  meaning  of  section  2(a)(19)  of 
the  Act,  of  Funds  Management. 
Applicants  state  that  none  of  the 
trustees  who  serves  on  the  Board  of 
Funds  Trust  is  an  interested  person  of 
the  SIFE  Fund  or  SIFE. 

6.  Applicants  state  that  to  comply 
with  section  15(f)(1)(A)  of  the  Act, 
Funds  Trust  would  have  to  alter  the 
composition  of  its  Board,  either  by 
asking  experienced  trustees  to  resign  or 
by  adding  new  trustees.  Applicants 
further  state  that  adding  new  trustees 
could  require  a  shareholder  vote  not 
only  of  shareholders  of  the  Successor 
Fund,  but  also  the  shareholders  of  the 
sixty-seven  Funds  Trust  Series  not 
otherwise  affected  by  the 
Reorganization.  Applicants  state  that 
either  of  these  solutions  would  be  imfair 
to  Funds  Trust  shareholders  in  view  of 
the  amount  of  the  assets  of  SIFE  Fund 
being  acquired  relative  to  the  amount  of 
assets  of  Funds  Trust.  Applicants  state 
that  adequate  safeguards  will  be  in  place 
to  protect  the  interest  of  the  former 
shareholders  of  SIFE  Fund  following  the 
consummation  of  the  Reorganization. 
Applicants  also  assert  that  adding  a 
substantial  number  of  additional  non- 
interested  trustees  to  the  Board  of  Funds 
Trust  could  entail  a  lengthy  process, 
which  could  delay  and  increase  the  cost 
of  the  Reorganization,  and  make  the 
Board  unwieldy. 

7.  For  the  reasons  stated  above, 
applicants  submit  that  the  requested 
relief  is  necessary  and  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  feirly  intended  by  the  policy 
and  provisions  of  the  Act. 


For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-1573  Filed  1-22-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[File  No.  500-1] 

Order  of  Suspanaion  of  Trading;  Naw 
Energy  Corporation 

January  18,  2002. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current,  adequate  and  accurate 
information  concerning  the  securities  of 
New  Energy  Corporation  of  San  Diego, 
California.  Questions  have  been  raised 
about  the  adequacy  and  accuracy  of 
publicly  disseminated  information 
concerning,  among  other  things,  the 
value  of  certain  power  generation 
contracts,  the  existence  and  size  of 
certain  purchase  orders  for  solar  chips, 
and  the  status  of  New  Energy's  strategic 
partner's  relationship  with  the  Los 
Angeles  Department  of  Water  and 
Power. 

The  Commission  is  of  tjie  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-listed 
company. 

Therefore,  it  is  ordered,  pursuant  to 
Section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST,  January  18, 
2002,  through  11:59  p.m.  EST,  on 
February  1,  2002. 

By  the  Commission. 
Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  02-1734  Filed  1-18-02;  1:52  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[neleaie  No.  34-45257;  RIe  No.  SR-HASO- 
2001-85] 

Saif-Ragulatory  Organizationa;  Notlca 
of  niing  of  Propoaad  Rula  Change  by 
National  Aaaoclation  of  SacurWaa 
Daalara,  hie.  Relating  to  Afftrmativa 
Dalamilnation  Raqukamonta  for  Stwrt 
Sale  Ordara  Racalvad  by  Mambara 
From  Non-Mambar  BrokafyOaalara 

January  9.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
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("Act")  1  and  Rule  19b-4  thereunder.  2 
notice  is  hereby  given  that  on  November 
27,  2001,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  NASD  Regulatiion, 
Inc.  ("NASDR "),  filed  with  the 
Seciuities  and  Exchange  Conunission 
("Conunission")  the  proposed  rule 
change  as  described  in  Items  I,  n,  and 
in  below,  which  Items  have  been 
prepared  by  NASDR.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASDR  is  proposing  to  amend  Rule 
3370(b)(2)(A)  and  the  corresponding 
recordkeeping  requirements  imder  Rule 
3370(b)(4)(B)  (the  "AfBnnative 
Determination  Requirements")  of  the 
NASD  to  require  that,  before  accepting 
a  short  sale  order  from  a  broker/dealers 
that  is  not  an  NASD  member  ("non- 
member  broker/dealer"),  a  member  must 
make  an  affirmative  determination  that 
the  member  will  receive  delivery  of  the 
security  from  the  non-member  broker/ 
dealer  or  that  the  member  can  borrow 
the  security  on  behalf  of  the  non- 
member  broker/dealer  for  delivery  by 
settlement  date.  j 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
underlined;  proposed  deletions  are  in 
brackets. 


Rule  3370.  Prompt  Receipt  and  Delivery 
of  Securities 


(b)(2)  "Short  Sales" 

(A)  Customer  non-meniber  broker/ 
dealer  short  sales 

No  member  or  person  associated  with 
a  member  shall  accept  a  "short"  sale 
order  for  any  customer  or  non-member 
broker/dealer  in  any  security  imless  the 
member  or  person  associated  with  a 
member  makes  an  affirmative 
determination  that  the  member  will 
receive  delivery  of  the  seciuity  &t>m  the 
customer  or  non-member  broker/dealer 
or  ^at  the  member  can  borrow  the 
security  on  behalf  of  the  customer  or 
non-member  broker/dealer  for  delivery 
by  settlement  date.  This  requirement 
shall  not  apply,  however,  to  transactions 
in  corporate  debt  securities,  and 
proprietary  orders  of  a  non-member 


>  15  U.S.C  78s(b)(l). 
M7aTl240.19b-4. 


broker/dealer  that  meet  one  of  the 
exceptions  in  subparagraph  (B)  below. 

*        *        *        *        * 

(3)  No  change 

(4)  "Affirmative  Determinations" 

(A)  No  change 

(B)  To  satisfy  the  requirement  for  an 
"affirmative  determination"  contained 
in  paragraph  (b)(2)  above  for  customer, 
non-member  broker/dealer,  and 
proprietary  short  sales,  the  member  or 
person  associated  with  a  member  must 
keep  a  written  record  [which]  that 
includes: 

(i)  if  a  customer  or  non-member 
broker/dealer  assures  delivery,  the 
present  location  of  the  securities  in 
question,  whether  they  are  in  good 
deliverable  form  and  the  customer's  or 
non-member  broker/dealer's  ability  to 
deliver  them  to  the  member  within  three 
(3)  business  days;  or 

(ii)  No  change 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASDR  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
conunents  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASDR  has  prepared 
siunmaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Piupose 

Rule  3370(b)(2)(A)  provides  that  no 
member  or  person  associated  with  a 
member  shall  accept  a  short  sale  order 
for  any  customer  in  any  security  unless 
the  member  or  person  associated  with  a 
member  makes  an  affirmative 
determination  that  the  member  will 
receive  delivery  of  the  security  from  the 
customer  or  that  the  customer  or  that 
the  member  can  borrow  the  security  on 
behalf  of  the  customer  for  delivery  by 
settlement  date.  For  piuposes  of  Rule 
3370(b)(2),  the  term  "customer"  is 
defined  in  NASD  Rule  0120(g)  and 
excludes  a  broker  or  dealer.^ 

As  a  result,  the  requirements  of  Rule 
3370(b)(2)(A)  generally  would  not  apply 
directly  to  orders  received  by  a  member 
from  another  broker/dealer  (the 


^  Rule  0120(g)  states  that  the  tenn  "customer" 
shall  not  include  a  broker  or  dealer. 


"originating  broker/dealer").  This  does 
not  present  regulatory  concerns  where 
the  originating  broker/dealer  is  also  an 
NASD  member,  because,  as  a  member, 
the  originating  broker/dealer  would 
have  an  independent  obligation  to 
comply  with  the  Affirmative 
Determination  Requirements  with 
respect  to  the  order.  Non-member 
broker/dealers,  however,  are  not  subject 
to  NASD  rules  and,  therefore,  are  not 
independently  required  to  comply  with 
the  NASD's  Affirmative  Determination 
Reqiurements.  Thus  the  Affirmative 
Determination  Requirements  generally 
do  not  apply  to  short  sale  orders  that 
originate  with  a  non-member  broker/ 
dealer  and  are  subsequently  routed  to  an 
NASD  member. 

NASDR  believes  that  the  failure  to 
have  uniform  application  of  the 
Affirmative  Determination 
Requirements  affects  the  integrity  of  the 
marketplace  by  possibly  resulting  in 
increased  fails  to  deliver  and  also 
creates  regulatory  disparity  by  allowing 
certain  fims  to  effect  short  sales  outside 
the  purview  of  the  NASD's  Affirmative 
Determination  Reqiiirements. 

To  address  these  concerns,  the 
proposed  rule  change  would  amend 
Rule  3370(b)(2)(A)  to  require  that  no 
member  or  person  associated  with  a 
member  shall  accept  a  short  sale  order 
for  any  customer,  or  any  non-member 
broker/dealer  in  any  seciuity  imless  the 
member  or  person  associated  with  a 
member  makes  an  affirmative 
determination  that  the  member  will 
receive  delivery  of  the  seciuity  from  the 
customer  or  non-member  broker/dealer, 
or  that  the  member  can  borrow  the 
security  on  behalf  of  the  customer  or 
non-member  broker/dealer  for  delivery 
by  settlement  date.  In  such  instances, 
members  also  would  be  required  to 
comply  wit  the  corresponding 
recordkeeping  requirements  under  Rule 
3370(b)(4)(B). 

While  NASD  members  generally  are 
reqiured  to  make  affirmative 
determinations  for  both  customer  and 
proprietary  orders,  there  are  limited 
exceptions  for  proprietary  orders  that 
are  bona  fide  market  maldng,  bona  fide 
fully  hedged  or  bona  fide  fully 
arbitraged  transactions.^  Under  the 
proposed  rule  change,  if  a  member  can 
establish  and  document  that  a 
proprietary  order  it  has  received  from  a 
non-member  broker/dealer  meets  one  of 
these  exceptions,  it  would  be  in 
compliance  with  the  proposed 
amendments  to  the  Afiirmative 
Determination  Requirements. 


•Rule  3370(b)(2)(B). 


a9Rf> 
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2.  Statutory  Basis 

NASDR  believes  that  the  proposed 
rule  change  is  consistent  with' the 
provisions  of  section  15A(b)(6)  of  the 
Act,  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general,  to  protect 
investors  and  the  public  interest. 
NASDR  believes  that  applying 
Affirmative  Determination 
Requirements  to  short  sale  orders  of 
non-member  brokers/dealers  will  ensiue 
the  integrity  of  the  marketplace  by 
minimizing  possible  fails  to  deliver  and 
eliminating  regulatory  disparities 
created  when  short  sale  orders  are  not 
condticted  in  compliance  with  the 
Affirmative  Determination 
Requirements. 

B.  Self-Regalatory  Organization's 
Statement  on  Biuden  on  Competition 

NASDR  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  piuposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  vr  Others 

NASDR  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  nde  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Secvirities  and  Exchange 
Commission,  450  Fifth  Street.  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2001-85  and  should  be 
submitted  by  February  13,  2002. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-1575  Filed  1-22-02;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Releasa  No.  34-45286;  nie  No.  SR-NASD- 
2002-4)7] 

S«lf-R«gulatory  Organizations;  Notice 
of  Filing  and  immodiata  Eftocthraness 
of  PropOMd  Rule  Change  by  the 
National  Association  of  Sscurftiss 
Dealers,  Inc.,  To  Extend  the  Pilot  for 
Limit  Order  Protection  of  Securities 
Priced  In  Decimals 

January  15,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1 934 
("Act"),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January 
14,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  Nasdaq.  Nasdaq  filed  the  proposal 
pursuant  to  section  19(b)(3)(A)  of  the 
Act,3  and  Rule  19b-4(f)(6)'*  thereunder, 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self'Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  extend  through 
April  15,  2002,  the  current  pilot  price- 
improvement  standards  for  decimalized 
securities  contained  in  NASD 
Interpretative  Material  2110—2— 
Trading  Ahead  of  Customer  Limit  Order 
-^("Manning  Interpretation"  or 
"Interpretation").  Without  such  an 
extension  these  standards  would 
terminate  on  January  14,  2002.  Nasdaq 
does  not  propose  to  make  any 
substantive  changes  to  the  pilot;  the 
only  change  is  an  extension  of  the 
pilot's  expiration  date  through  April  15, 
2002.  Nasdaq  requests  that  the 


Commission  Waive  both  the  5-day 
notice  and  30-day  pre-operative 
requirements  contained  in  Rule  19b- 
4(0(6)(iii)  5  of  the  Act.  If  such  waivers 
are  granted  by  the  (Commission,  Nasdaq 
will  implement  this  rule  change 
immediately. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  sununaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

NASD's  Manning  Interpretation 
requires  NASD  member  firms  to  provide 
a  minimum  level  of  price  improvement 
to  incoming  orders  in  NMS  and  Small 
Clap  securities  if  the  firm  chooses  to 
trade  as  principal  with  those  incoming 
orders  at  prices  superior  to  customer 
limit'orders  they  ciurently  hold.  If  a 
firm  fails  to  provide  the  minimum  level 
of  price  improvement  to  the  incoming 
order,  the  firm  must  execute  its  held 
customer  limit  orders.  C^nerally,  if  a 
firm  fails  to  provide  the  requisite 
amount  of  price  improvement  and  also 
fails  to  execute  its  held  customer  limit 
orders,  it  is  in  violation  of  the  Manning 
Interpretation. 

On  April  6,  2001, «  the  Conunission 
approved,  on  a  pilot  basis,  Nasdaq's 
proposal  to  establish  the  following  price 
improvement  standards  whenever  a 
market  maker  wished  to  trade 
proprietarily  in  frtint  of  its  held 
customer  limit  orders  without  triggering 
an  obligation  to  also  execute  those 
orders: 

(1)  For  customer  limit  orders  priced  at 
or  inside  the  best  inside  market 
displayed  in  Nasdaq,  the  minimum 
amount  of  price  improvement  required 
is  $0.01;  and 

(2)  For  customer  limit  orders  priced 
outside  the  best  inside  market  displayed 


5l7CFR200.3O-3(a)(12). 
>  15  U.S.C  78s{b)(l). 
2 17  CFR  240.19b-4. 
315  U.S.C.  78s(b)(3)(A). 
<17CFR240.19b-4(f)(6). 


5 1 7  cm.  240.1 9b-*(f)(6)(iii). 

"See  Securities  Exchange  Act  Release  No.  44165 
(April  6.  2001),  66  FR  19268  (April  13.  2001)  (order 
approving  proposed  rule  change  modifying  NASD's 
Interpretative  Material  2110-2— Trading  Ahead  of 
Customer  Limit  Order). 


Federal  Register /Vol.  67,  No.  15 /Wednesday.  January  23,  2002 /Notices 


3253 


3252 


Federal  Register/ Vol.  67,  No.  15 /Wednesday,  January  23,  2002 /Notices 


in  Nasdaq,  the  market  maker  must  price 
improve  the  incoming  order  by 
executing  the  incoming  order  at  a  price 
at  least  equal  to  the  next  superior 
ipinimiim  quotation  increment  in 
Nasdaq  {currently  $0.01).^ 

Since  approval,  these  standards  have 
operated  on  a  pilot  basis  and  are 
currently  scheduled  to  terminate  on 
January  14,  2002.  After  consultation 
with  Commission  staff,  Nasdaq  seeks  an 
extension  of  its  current  Manning  pilot 
until  April  15,  2002.  Nasdaq  believes 
that  such  an  extension  provides  for  an 
appropriate  continuation  of  the  ciurent 
Manning  price-improvement  standard 
while  the  Commission  analyzes  the 
issues  related  to  customer  limit  order 
protection  for  decimalized  securities, 
and  reviews  Nasdaq's  separately  filed 
rule  proposal  to  make  this  pilot 
permanent. 

2.  Statutory  Basis  I 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(6)  of  the 
Act^  in  that  it  is  designed  to:  (1) 
Promote  just  and  equitable  principles  of 
trade;  (2)  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to  and 
facilitating  transactions  in  securities;  (3) 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and  (4)  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  impose  any- 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Conunents  on  the 
Proposed  Rule  Change  Received  From 
Manbers,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received.     | 

m.  Date  of  EfiectiTeiiesB  of  the 
PnqNMed  Riik  C3iange  aad  Timiiig  for 
~  ■    lActkm 


Because  the  foregoing  proposed  rule 
dianfl»  does  not 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 


7  Pursuant  to  the  tenns  of  the  Oecimals 
Implemenlation  Plan  for  the  Equities  and  Options 
Mazfcots,  the  minimum  quotation  increment  for 
Nasdaq  securities  (both  National  Maiket  and 
SmaUCap)  at  the  outsat  of  dedmal  pricing  is  $0.01. 
As  such,  Nasdaq  displays  priced  quotations  to  two 
places  beyond  the  decimal  point  (to  the  penny). 
Quotatiaas  submitted  to  Nudaqthat  do  not  meet 
this  standaid  an  rejected  by  Nasdaq  systems.  See 
Securitiat  Kxrhanga  Act  Release  No.  43S76  Qanuary 
23.  2001),  66  FR  8251  (Januaiy  30, 2001). 

•15U.S.C78o-3(bM6). 


(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
fitim  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Acta  and  Rule  19b-4(f)(6)  thereimder.^o 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  the  Commission 
waive  both  the  5-day  notice  and  30-day 
pre-operative  requirements  contained  in 
Rule  19b-4(0(6)  ^^  and  has  requested 
that  the  Commission  accelerate  the 
operative  date.  The  Commission  finds 
good  cause  to  designate  the  proposal  to 
become  operative  immediately  because 
such  designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Acceleration  of  the  operative 
date  will  allow  the  pilot  to  continue 
uninterrupted  through  January  14,  2002, 
the  deadline  for  which  self-regulatory 
organizations  must  file  proposed  rule 
changes  to  set  the  minimum  price 
variation  for  quoting  in  a  decimals 
environment.  For  these  reasons,  the 
Commission  finds  good  cause  to 
designate  that  the  proposal  is  both 
effective  and  operative  upon  filing  with 
the  Commission.  12 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  nmlring 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Clommission. 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  or  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 


'15U.S.C.  78s(b)(3)(A). 

to  17  CFR  240.19b-4(b)(6). 

"Id. 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  Nasdaq.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-07  and  should  be 
submitted  by  February  13,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-1621  Filed  1-22-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45278;  nie  No.  SR-NASO- 
2001-90] 

Self-Regulatory  Organizations;  Notice 
of  Extension  of  the  Comment  Period 
for  the  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.;  Relating  to  Nasdaq's 
Proposed  Ssparatlon  From  ths  NASD 
and  ttM  Establishment  of  the  NASD 
Alternative  Display  Facility 

January  14,  2002. 

On  December  7,  2001,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  filed  with 
the  Securities  and  Exchange 
Ckimmission  ("Commission"),  a 
proposed  rule  change,  pursuant  to 
section  19(b)(l)i  of  the  Securities 
Exchange  Act  of  1934  ("Act")  and  Rule 
19b-4  thereunder,^  relating  to  The 
Nasdaq  Stock  Market's  proposed 
separation  from  the  NASD  and  the 
establishment  of  the  NASD  Alternative 
Display  Facility.  A  complete  description 
of  the  proposed  rule  change  is  found  in 
the  notice  of  filing,  which  was 
published  in  the  Federal  Register  on 
January  3,  2002.^  The  comment  period 
expires  Januaiy  21, 2002.  The 
Commission  has  decdded  to  extend  the 
comment  period  pursuant  to  section 
19(bK2)  of  the  Act.«  Accordingly,  the 
comment  period  shall  be  extending 
until  January  24.  2002.' 

Intwested  persons  are  invited  to 
submit  writtra  data,  views,  and 


I  No.  4S1S6 


"17  CFR  20O.3O-3(a)(12). 

>15U.S.C78s(bNl). 

*17CTR240.19b-4. 

^  See  Securities  Exchange  Act  Rele 
(December  14,  2001),  67  FR  388. 

41SU.S.C78s(bK2). 

*  The  Commission  oiginially  had  intended  to 
provide  for  the  foil  21-day  comment  period.  Due 
to  delays  in  publication,  however,  the  comment 
period  was  inadvertentiy  shortened. 


49ISA 
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arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  bom  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-90  and  should  be 
submitted  by  January  24,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-1622  Filed  1-22-02;  8:45  am) 
BIUJNG  CODE  Kn»-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45284;  nie  No.  SR-Phlx- 
2002-01] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Profiosed  Rule  Change  by  the 
Philadelphia  Slock  Exchange,  Inc.  to 
Extend  a  PACE  Automatic  Price 
improvement  Pilot  Program 


January  15,  2002. 

Piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  January  8, 
2002,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  in  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  this  proposal  under 
section  19(b)(3)(A)  of  the  Act.^  and  Rule 


19b-4(f)(6)*  thereimder,  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend 
through  April  15,  2002  its  PACE 
(Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  System)  ^  price  improvement 
program  ("pilot").  The  pilot,  which  is 
found  in  Supplementary  Material 
.07(c)(i)  to  PUx  Rule  229,  consists  of  an 
automated  price  improvement  feature 
based  on  decimal  quoting,  including  a 
percentage  of  the  spread  between  the 
bid  and  the  offer.  "Hie  pilot  has  been  in 
effect  since  January  30,  2001. «  The  only 
substantive  change  proposed  in  this 
filing  is  to  extend  the  date  of 
effectiveness  of  the  pilot  through  April 
15,  2002.  The  text  of  the  proposed  rule 
change  is  available  at  the  Phlx  and  at  the 
(Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  extend  the 
pilot  through  April  15,  2002.  No  pther 
substantive  changes  are  proposed  at  this 
time. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 


617  CFR  20O.30-3(a)(12). 
» 15  U.S.C.  78s(b)(l). 
2 17  CFR  240.19b-*. 
ns  U.S.C.  78s(b)(3)(A). 


*  17  CFR  240.19b-4(f)(6).  The  Phlx  requested  that 
the  Commission  waive  the  5-day  pre-filing  notice 
requirement,  and  the  30-day  operative  delay. 
■  5  PACE  is  the  Phlx's  automated  order  routing, 
delivery,  execution  and  reporting  system  for 
equities. 

B  See  Securities  Exchange  Act  Release  No.  43901 
(January  30,  2001),  66  FR  8988  (February  5,  20011 
(SR-Phbi-2001-12). 


Section  6  of  the  Act  ^  in  general,  and  in 
particular,  with  Section  6(b)(5),*  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efiiectiveness  of  the 
Proposed  Rule  Change  and  Timing  far 
Conmussion  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  significantly  affect  the  protection  of 
investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act«  and  Rule  19b-4(f)(6)  thereunder.'" 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Exchange  has  requested  that  the 
Commission  waive  the  5-day  pre-filing 
notice  requirement,  and  accelerate  the 
operative  date.  The  Commission  finds 
good  cause  to  waive  the  pre-filing  notice 
requirement,  and  to  designate  the 
proposal  to  be  both  effective  and 
operative  upon  filing  because  such 
designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Waiver  of  these  requirements 
will  allow  the  pilot  to  continue 
uninterrupted  through  April  15,  2002. 
For  these  reasons,  the  Commission  finds 
good  cause  to  designate  that  the 


M5  U.S.C.  78f. 
«15  U.S.C.  78f[b)(5). 
9  15U.S.C.  78s(bM3)(A). 
"'17CFR24O.19b-4(0(6). 
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proposal  is  both  effective  and  operative 
upon  filing  with  the  Commission.  ^^ 

IV.  Siriicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
wrritten  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-Phlx-2002-01,  and  should  be 
submitted  by  February  13,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Muguet  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-1574  FUed  1-22-02;  8:45  am] 
■UJNQ  cooe  sno-oi-H 


SOCIAL  SECURITY  ADMWIISTRATION 

RMs  for  Atlonwy  Fm  AMMsment 
DCQinfiinQ  in  2002  i 

AGENCY:  Social  Security  Administration 

(SSA). 

ACnON:  Withdrawal  of  notice. 


:  The  Social  Security 
Administration  is  withdrawiiig  the 
Fadaral  Register  notice  of  January  3, 
2002  at  67  FR  381  that  announced  the 
attomey-fse  assessment  rate  under 
section  206(d)  of  the  Social  Security 
Act,  42  U.S.C.  406(d). 

liiis  Federal  Register  notice  is  being 
withdrawn  because  the  signature  line  is 
incorrect  The  Social  Security 
Administration  published  a  revised 
notice  that  appears  in  this  issue  of  the 
Federal  Register. 


"  For  puipoMS  only  of  accelerating  the  operative 
date  of  this  {Roposal,  the  CommiMion  has 
considered  the  proposed  rule's  impact  on 
efBcieacy,  competition,  and  capital  fdcmation.  IS 
U.S.C  78c(f). 

"  17  CFR  200.30-3(aKl2). 


FOR  FURTHER  INFORMATION  CONTACT:  John 
B.  Watson,  Social  Security 
Administration,  Office  of  the  General 
Counsel,  Phone:  (410)  965-3137,  email: 
John.  Watson@ssa.qov. 

Dated:  January  17, 2002. 
Dale  W.  Sopper, 

Acting  Deputy  Commissioner  for  Finance, 
Assessment  and  Management. 
[FR  Doc.  02-1724  Filed  1-22-02;  8:45  am] 
BNJJNG  COOE  4»10-(B-U 

SOCIAL  SECURITY  ADMINISTRATION 

Rate  for  Attorney  Fee  Assossment 
Beginning  in  2002 

AGENCY:  Social  Sectuity  Administration 

(SSA). 

action:  Notice. 

SUMMARY:  The  Social  Security 
Administration  is  annotmcing  that  the 
attorney-fee  assessment  rate  under 
section  206(d)  of  the  Social  Security 
Act,  42  U.S.C.  406(d),  is  6.3  percent  for 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
B.  Watson,  Social  Security 
Administration,  Office  of  the  General 
Counsel,  Phone:  (410)  965-3137,  email: 
fohn.  Watson@ssa.qov. 
SUPPLEMENTARY  INFORMATION:  Section 
406  of  Public  Law  106-170.  the  Ticket 
to  Work  and  Work  Incentives 
Improvement  Act  of  1999,  established 
an  assessment  for  the  services  required 
to  determine  and  certify  payments  to 
attorneys  fitim  the  benefits  due 
claimants  imder  Title  II  of  the  Act.  This 
provision  is  codified  in  section  206  of 
the  Act  (42  U.S.C.  406).  The  legislation 
set  the  assessment  for  the  calendar  year 
2000  at  6.3  percent  of  the  amount  that 
woiUd  be  required  to  be  certified  for 
direct  payment  to  the  attorney  under 
either  section  206(a)(4)  or  206(b)(1) 
before  the  appUcation  of  the  assessment. 
For  subsequent  years,  the  legislation 
requires  the  Commissioner  of  Social 
Security  to  determine  the  percentage 
rate  necessary  to  achieve  hill  recovery  of 
the  costs  of  determining  and  certifying 
'fees  to  attorneys,  but  not  in  excess  of  6.3 
percent.  For  2001,  the  Commissioner  of 
Social  Security  determined  that  the 
assessment  rate  under  section  206(d)  of 
the  Act  would  be  6.3  percent.  (See  66 
FR  5521,  January  19,  2001). 

The  Commissioner  of  Social  Security 
has  determined,  based  on  the  best 
available  data,  that  the  current  rate  of 
6.3  percent  will  continue  for  2002.  This 
assessment  rate  was  based  on 
information  compiled  by  a  private 
contractor,  KPMG  Consultants,  who 
where  tasked  by  the  Social  Security 
Administration  to  determine  the  costs 


we  incur  to  determine  and  certify  fees 
to  attorneys.  We  will  continue  to  review 
our  costs  on  a  yearly  basis. 

Dated:  January  17,  2002. 
Dale  W.  Sopper, 

Acting  Deputy  Commissioner  for  Finance, 
Assessment  and  Management. 
(FR  Doc.  02-1725  Filed  1-22-02;  8:45  am] 
aajUNG  COOC  41»1-02-U 


DEPARTMENT  OF  STATE 

[Public  Notice:  3891] 

Bureau  of  Consular  Affairs,  Passport 
Ssrvioes;  30-Day  Notice  of  Infonmation 
Collsctlon:  FOnn  DS-3053,  Statement 
of  Consent:  issuance  of  a  Passport  to 
a  Minor  Undsr  Age  14  (OMB  Control 
#1405-0129) 

action:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  siunmarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Regtdar — 
Reinstatement,  without  change,  of 
previously  approved  collection  for 
which  approval  has  expired. 

Originating  Office:  Btueau  of  Consular 
Affairs,  CA/PPT/FO/FC. 

Title  of  Information  Collection: 
Statement  of  Consent:  Issuance  of  a 
Passport  to  a  Minor  Under  Age  14. 

Frequency:  On  Occasion. 

Form  Number:  DS-3053. 

Respondents:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
1.3  million. 

Average  Hours  Per  Response:  V12  hr. 
(5  minutes). 

Total  Estimated  Burden:  108,300 
hours. 

Public  comments  are  being  solicited 
to  permit  the  aeency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wiU  have 
practical  utility. 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 
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»  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Margaret  A. 
Dickson,  CA/PPT/FO/FC,  Department  of 
State,  2401  E  Street,  NW.,  Room  H904, 
Washington,  DC  20522,  and  at  202-663- 
2460. 

Dated:  December  19,  2001. 
Georgia  A.  Rogers, 
Deputy  Assistant  Secretary,  Bureau  of 
Consular  Affairs,  U.S.  Department  of  State. 
[FR  Doc.  02-1667  Filed  1-22-02;  8:45  am] 

BILUNG  COOE  4nO-06-P 


DEPARTMENT  OF  STATE 
[Public  Notice  3892] 

Bureau  of  Consular  Affairs,  Passport 
Services;  30-Day  Notice  of  Informatioh 
Cdiection 

agency:  Department  of  State. 
ACTION:  30-Day  Notice  of  Information 
Collection;  Form  DS-82,  Application  for 
Passport  by  Mail  (formerly  DSP-62) 
OMB  #1405-0020.    

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  stmunarizes  the 
information  coUection  proposal 
submitted  to  OMB: 

Type  of  Request:  Regular- 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

Originating  Office:  Bureau  of  Consular 
Affairs,  CA/PPT/FO/FC. 

Title  of  Information  Collection: 
Applicatidn  for  Passport  by  Mail. 

Frequency:  On  occasion. 

Form  Number:  DS-82  (formerly  DSP- 
82). 

Respondents:  Individuals  or 

Households. 
Estimated  Number  of  Respondents: 

1.5  million. 

Aven^  Hours  Per  Response:  V*  hr. 
(15  minutes). 

TfOal  Estimated  Burden:  375,000 
hours. 

Public  commoits  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 


for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reportii^  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Margaret  A. 
Dickson.  CA/PPT/FO/FC.  Department  of 
State.  2401  E  Street,  NW.,  Room  H904. 
Washington,  DC.  20522.  and  at  202- 
663-2460.  Public  comments  and 
questions  should  be  directed  to  the  State 
Department  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20530,  who 
may  be  reached  on  202-395-3897. 

Dated:  December  19,  2001. 
Georgia  A.  Rogers, 
Deputy  Assistant  Secretary,  Bureau  of 
Consular  Affairs,  Department  of  State. 
[FR  Doc.  02-1668  Filed  1-22-02;  8:45  am) 
anXJNG  COOE  471  CM»-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agsncy  information  Collection  Activity 
Under  OMB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT/ 
ACnON:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperworic  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Information 
Collectira  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currentiy  approved 
collection.  The  ICR  describes  the  nature 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Regiater 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  July  18,  2001,  pages  37514-37515. 
DATES:  Comments  must  be  submitted  on 
or  before  February  22,  2002.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 


FOR  FURTHER  INFORMATKW  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Airport  Security,  Part  107. 

Type  of  Request:  Extension  of  a 
ciuxently  approved  collection. 

OMB  Control  Number:  2120-0656. 

Forms(s):  NA. 

Affected  Public:  An  estimated  total  of 
458  airport  and  aircraft  operators. 

Abstract:  Provides  for  the  safety  and 
security  and  property  on  an  aircraft 
operating  in  air  transportation  or 
intrastate  air  transportation  against  an 
act  of  criminal  violence,  aircraft  piracy, 
and  the  introduction  of  deadly  or 
dangerous  weapons,  explosives,  or 
incendiaries  onto  an  aircraft. 

Estimated  Annual  Burden  Hours:  An 
estimated  512,426  hoiu-s  aimually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
coUection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to" 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington.  DC.  on  January  16. 
2002. 

Steve  Hopkins, 

Manager,  Standards  and  Information 
Division,  APF-100. 

[FR  Doc.  02-1672  Filed  1-22-02;  8:45  ami 
BUJNQ  COOE  4«10-1»4I 


DEPARTMENT  OF  TRANSPORTATKMI 
Federal  Aviation  Adminlslration 

Agsncy  Information  CoHsction  Activity 
Undsr  OMB  Review 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
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of  Management  and  Budget  (OMB)  for 
extension  of  the  oirrently  approved 
collection.  The  ICR  descritws  the  natxire 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  September  24,  2001,  page  48899. 

DATES:  Comments  must  be  submitted  on 
or  before  February  22,  2002.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication.  | 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 

SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration 

Titie:  Airport  Noise  Compatibility 
Planning— 14  CFR  Part  150. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0517. 

Forms(s):  NA. 

Aflected  Public:  An  estimated  16 
airport  operators  who  voluntarily 
submit  exposure  maps  and  noise 
compatibility  programs  to  the  FAA  for 
review. 


Abstract:  The  respondents  are  those 
airport  operators  voluntarily  submitting 
noise  exposure  maps  and  noise 
compatibility  programs  to  the  FAA  for 
review  and  approval.  FAA  approval 
makes  airport  operators'  noise 
compatibility  programs  eligible  for 
discretionary  grant  funds  set  aside 
under  the  FAA  Airport  Improvement 
Program  for  that  purpose. 

Estimated  Annual  Burden  Hours:  An 
estimated  50,400  hours  annually. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
WasJ^ington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
burden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 


Issued  in  Washington,  DC,  on  January  15, 
2002. 
Steve  Hopkins, 

Manager,  Standards  and  Information 

Division,  APF-100. 

[FR  Doc.  02-1673  Filed  1-22-02;  8:45  am] 

BHJJNG  CODE  49ia-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Aviation  Rulemaking  Advisory 
Committee  Meeting 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
public  meeting  of  the  FAA's  Aviation 
Rulemaking  Advisory  Committee  to 
discuss  rotorcraft  issues. 
DATES:  The.  meeting  will  be  held  on 
February  15,  2002,  8:30  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Rosen  Centre  Hotel,  Salon  22, 
Orlando,  FL,  telephone  (407)  996-9840. 
FOR  FURTHER  INFORMATION  CONTACT: 
Angela  Anderson,  Office  of  Rulemaking, 
ARM-200,  FAA,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591, 
telephone  (202)  267-9681. 
SUPPLEMENTARY  INFORMATION:  The 
referenced  meeting  is  annoimced 
pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  2-463;  5  U.S.C.  App.  H). 
The  agenda  will  include: 

a.  Discussion  and  approval  of  the 

Performance  and  Handling 
Qualities  Requirements  NPRM. 

b.  Working  Group  Status  Reports: 

•  Damage  Tolerance  and  Fatigue 
Evaluation  of  Metallic  Rotorcraft 
Structure 

•  Damage  Tolerance  and  Fatigue 
Evaluation  of  Composite  Rotorcraft 
Structure 

•  Critical  Parts 

Members  of  the  public  may  obtain 
copies  of  the  Performance  and  Handling 
Qualities  NPRM  by  contacting  the 
person  listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

Attendance  is  open  to  the  public  but 
will  be  limited  to  the  space  available. 
The  public  must  make  arrangements  to 
present  oral  statements  at  the  meeting. 
Written  statements  may  be  presented  to 
the  committee  at  any  time  by  providing 
16  copies  to  the  Assistant  Chair  or  by 
providing  the  copies  at  the  meeting.  If 
you  are  in  need  of  assistance  or  require 
a  reasonable  accommodation  for  the 
meeting,  please  contact  the  person  listed 
under  die  heading  FOR  FURTHER 


INFORMATION  CONTACT.  In  addition,  sign 
and  oral  interpretation,  as  well  as  a 
listening  device,  can  be  made  available 
at  the  meeting  if  requested  10  calendar 
days  before  the  meeting.  Arrangements 
may  be  made  by  contacting  the  person 
listed  imder  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington,  DC,  on  16  January 
2002. 

Anthony  F.  Fazio, 

Executive  Director,  Aviation  Rulemaking 
Advisory  Committee. 
[FR  Doc.  02-rl674  Filed  1-22-02;  8:45  am] 

BILUNG  CODE  491fr-1»-« 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  1 35: 
Environmental  Conditions  and  Test 
Procedures  for  AirtXMtie  Equipment 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Commitiee  135  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  135: 
Environmental  Conditions  and  Test 
Procedures  for  Airborne  Equipment. 
DATES:  The  meeting  will  be  held 
February  12-14,  2002  starting  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Honeywell,  Inc.,  Business,  Regional  & 
General  Aviatioa  Systems,  Mohave 
Conference  Room,  5353  West  Bell  Road, 
Glendale,  Arizona,  85308. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  SecTBtariat,  1828  L  Street,  NW., 
Suite  805,  Washington.  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org; 
(2)  Honeywell  Contact:  Mike  Kroeger; 
telephone  (602)  436-4554;  e-mail 
mike.kToegei®honeywell.com. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Ad\asory  Commission  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
135  meeting.  The  agenda  will  include: 

•  February  12-14: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Recognize 
Federal  Representative,  Approve 
Minutes  of  Previous  Meeting). 

•  Discuss/Review  Revision  Cj^e  for 
Document. 

•  Status  Reports  on  Revisions  to 
Sections  22  and  19. 

•  Status  Report  for  Sections  6,  9, 10. 
11, 12, 13,  and  14. 

•  Electronic  Form  for  Submitting 
Comments  and  Revised  Sections. 
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•  Determine  Content  and  Schedule 
for  DO-160E. 

•  Closing  Plenary  Session  (New/ 
Unfinished  Business,  Date  and  Place  of 
Next  Meeting). 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC  on  Jandary  15, 
2002. 

Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

[FR  Doc.  02-1670  Filed  1-22-02;  8:45  am] 
HLUNG  CODE  4910-1»-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(02-07-C-OO-COS)  To  impose  and  Use 
the  Revenue  From  a  PasaiMiger  Facility 
Charge  (PFC)  at  Colorado  Springs 
Airport,  Submittad  tiy  the  City  of 
Colorado  Springs,  Colorado  Springs, 
CO 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Colorado  Springs  Airport 
under  the  provisions  of  49  U.S.C.  40117 
and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  On 
or  before  February  22,  2002. 
ADDRESSES:  Comments  on  this, 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  Alan  E.  Wiechmann, 
Manager;  Denver  Airports  District 
Office,  DEN-ADO,  Federal  Aviation 
Administration;  26805  East  68th 
Avenue,  Suite  224,  Denver.  Colorado 
80249. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Gary  W. 
Green,  A.A.E.,  Director  of  Aviation,  at 
the  following  address:  7770  Drennan 
Road,  Colorado  Springs,  Colorado 
80916. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 


previo\isly  provided  to  Colorado 
Springs  Airport,  tmder  section  158.23  of 
part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Christopher  J.  Schaffer.  (303)  342-1258, 
26805  East  68th  Avenue,  Suite  224, 
Denver,  Colorado  80249.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  02-07-C- 
00-COS  to  impose  and  use  PFC  revenue 
at  Colorado  Springs  Airport,  under  the 
provisions  of  49  U.S.C.  40117  and  part 
158  of  the  Federal  Aviation  Regulations 
(14  CFR  part  158). 

On  January  14,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitied  by  the  City  of  Colorado 
Springs,  Colorado  Springs,  Colorado, 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  April  6,  2002. 

The  following  is  a  brief  overview  of 
the  application. 
Level  of  the  proposed  PFC:  $3.00. 
Proposed  charge  effective  date: 
December  1,  2003. 

Proposed  charge  expiration  date:  May 
1,2006. 

~   Total  requested  for  use  approval: 
$7,566,700. 

Brief  description  of  proposed  project: 
Construct  Taxiway  "C"  from  Taxiway 
"D"  to  Runway  12/30,  Construct 
Vehicle  Service  Road,  Construct 
Maintenance  Equipment  Storage 
Facility. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  None. 
Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW,  Suite  315.  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Colorado 
Springs  Airport. 

Issued  in  Renton,  Washington  on  January 
14.  2002. 
David  A.  Field, 

Manager,  Planning,  Programming,  and 
Capacity  Branch.  Northwest  Mountain 
Region. 

(FR  Doc.  02-1671  Filed  1-22-02;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTAlK>N 
Federal  Railroad  Administration 
Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Titie 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  natiue  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Alaska  Railroad 

(Docket  Number  FRA-2001-11215] 
The  Alaska  Railroad  operates 
passenger  service  during  the  summer 
months,  approximately  mid-May  until 
late  September,  between  the  cities  of 
Talkeetna  (mile  post  226.7)  and 
Hurricane  (mile  post  281.4),  Alaska. 
This  passenger  service  is  provided  on  a 
"Flag  Stop"  basis  for  residence  and 
visitors  to  this  wilderness  stretch  of  the 
railroad,  for  which  there  is  no  road 
access.  The  service  is  normally  operated 
with  a  single  Railway  Diesel  Car  (RDC), 
manufoctured  by  the  Budd  Company, 
that  originates  each  morning  in 
Talkeetna.  Alaska. 

The  Alaska  Railroad  does  not 
maintain  mechanical  facilities  at  either 
Talkeetna  or  Hurricane  and  there  are  no 
"Qualified  Maintenance  Personnel" 
(QMPJ  as  required  by  49  CFR 
§§  238.303(c)  Exterior  calendar  day 
mechanical  inspectiori  of  passenger 
equipment  and  238.3d5(b)  Interior 
calendar  day  mechanical  inspection  of 
passenger  cars  at  either  location.  The 
closest  QMP  personnel  are  located  at 
Anchorage,  Alaska  which  is  112  miles 
to  the  south,  or  Fairbanks,  Alaska, 
which  is  243  miles  to  the  north. 

The  Alaska  Railroad  seeks  relief  from 
the  requirements  of  49  CFR  238.303(C) 
and  238.305(b),  as  they  feel  that  to  . 
provide  QMP  personnel  at  Talkeetna  or 
Hurricane,  Alaska  for  the  sole  piupose 
of  accomplishing  the  daily  interior  and 
exterior  inspection  for  4.5  months  of  the 
year  is  not  reasonable.  Further,  the 
railroad  stated  that  they  provide  this 
service  in  the  public's  interest  now  at  a 
financial  loss,  even  without  the 
additional  burden  of  the  QMP  personnel 
at  these  two  locations.  Additionally, 
they  stated  that  it  is  anticipated  that,  if 
provided,  the  QMP  personnel  would 
only  work  approximately  one  hoiu  per 

day. 

"The  Alaska  Railroad  proposes  that 
they  continue  their  current  practice  of 
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the  train  crews,  as  "Qualified  Persons," 
performing  the  required  daily  interior 
and  exterior  inspections  as  provided  for 
by  49  CFR  238.305(d)(2).  The  92-day 
periodic  inspection  of  this  passenger 
equipment  is  performed  at  their 
mechanical  facilities  in  Anchorage, 
Alaska.,  as  required  by  49  CFR  229.23 
Periodic  inspection:  General. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  ERA  does  not  anticipate 
scheduling  a  public  hearing  in 
coimection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  conununications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  [e.g..  Docket 
Number  FRA-2001-11215)  and  must  be 
submitted  to  the  Docket  Qerk,  DOT 
Central  Docket  Management  Facility, 
Room  PL-401,  Washington,  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  above 
facility.  All  documents  in  the  pubUc 
docket  are  also  available  for  inspection 
and  copying  on  the  Internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

Issued  in  Washington,  DC  on  January  17, 
2002.  , 

Grady  C  Cothen.  Jr.,  j 

Deputy  Associate  Administrator,  for  Safety 
'  Standards  and  Program  Development. 

(FR  Doc  02-1636  Filed  1-22-02;  8:45  am) 

■UMG  CODE  4»10-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Fwtaral  Railroad  Administration 

NoUca  of  SafMy  Advisory  2002-01 

AGENCY:  Federal  Railroad 

Administration  (FRA),  DOT. 

action:  Notice  of  Safety  Advisory  2002- 

01. 

summary:  The  FRA  is  issuing  Safety 
Advisory  2002-01  addressing  the 
importance  of  clear,  precise, 
unambiguous  railroad  safety  procedures 
to  ensure  the  safety  of  highway-rail 
grade  crossing  warning  systems  or 
Mrayside  signal  systems  that  are 


temporarily  removed  from  service  for 
piuposes  of  testing,  inspection  or  repair. 
FOR  FUFTTHER  INFORMATION  CONTACT: 
William  Goodman,  Signal  and  Train 
Control  Division,  Office  of  Safety 
Assinance  and  Compliance,  FRA,  1120 
Vermont  Avenue,  SW.,  Washington,  DC 
20590  (telephone  202-493-6325)  or 
Mark  Tessler,  Office  of  Chief  Coimsel, 
FRA,  1120  Vermont  Avenue,  SW., 
Washington,  DC  20590  (telephone  202- 
493-6061),  e-mail 
mark,  tesslei^fra .  dot.gov. 

SUPPLEMENTARY  INFORMATION: 
Baclcground 

Highway-rail  grade  crossing  warning 
devices  and  wayside  train  signals  are 
among  the  most  important  safety 
systems  in  the  railroad  industry  for 
preventing  train  collisions  and  highway- 
rail  grade  crossing  accidents.  Despite 
the  high-degree  of  reliability  of  these 
systems,  failures  occasionally  do  occxir. 
FRA  regulations  (49  CFR  parts  234  and 
236)  require  that  both  grade  crossing 
warning  devices  and  wayside  signals 
operate  on  the  "fail  safe"  principle, 
which  causes  a  system  to  revert  to  its 
safest  state  in  the  event  of  a  failure  or 
malfunction  of  a  vital  component  of  the 
system.  In  practical  terms,  fail  safe 
operations  means  the  grade  crossing 
warning  devices  will  activate  to  stop 
traffic  or  a  wayside  signal  will  stop  train 
movement  in  the  event  of  a  component 
failwe.  However,  under  certain 
circumstances,  particularly  where 
human  error  is  involved,  the  fail-safe 
features  can  be  deactivated  or 
circiunvented,  resulting  in  an  accident. 
FRA  has  noted  that  several  serious 
highway-rail  grade  crossing  accidents 
and  numerous  false  proceed  signal 
failures  have  occurred  in  the  past  three 
years  due  to  human  error  failures.  While 
the  total  number  of  such  failiues  is  very 
small  given  the  more  than  60,000  active 
highway-rail  grade  crossing  warning 
systems  and  approximately  86,000  track 
miles  of  railroad  signal  systems 
currently  in  operation  on  our  Nation's 
railroad  network,  even  a  single  failure  of 
a  grade  crossing  warning  system  to 
activate  when  needed  or  a  single  Mse- 
proceed  train  signal  has  the  potential  to 
result  in  a  serious  accident  or  loss  of 
life. 

Grade  crossing  activation  failures  are 
of  particular  concern,  because  crossing 
signals  are  often  the  primary  means  of 
warning  motorists  of  an  approaching 
train.  Wayside  railroad  signals  are  also 
critically  important  to  the  safety  of  train 
movements;  however,  there  are  often 
redundant  safety  measures  in  place  to 
help  prevent  train  collisions.  For 
example,  train  movements  may  be 


remotely  monitored  by  dispatchers  at 
centralized  dispatching  centers  and 
train  crews  are  sometimes  made  aware 
of  the  presence  of  nearby  trains  by 
monitoring  railroad  radio  transmissions. 
However,  these  redundant  safety 
measures  are  not  feasible  at  grade 
crossings.  It  is  impossible  for  train 
dispatchers  or  train  crews  to  monitor 
the  movement  of  motor  vehicles  over  a 
highway-railroad  grade  crossing. 
Therefore,  because  grade  crossing 
warning  devices  play  an  extremely 
important  role  in  preventing  grade 
crossing  collisions,  it  is  imperative  that 
every  reasonable  precaution  be  taken  to 
prevent  crossing  activation  failures. 

FRA  recognizes  that  the  railroad 
industry  has  long  recognized  the 
importance  of  having  well  defined 
safety  procedures  in  place  to  ensure  the 
safety  of  highway-rail  grade  crossing 
warning  systems  and  wayside  signal 
systems  that  have  been  temporarily 
removed  fitjm  service  for  purposes  of 
testing,  inspection  or  repair.  Most 
railroads  have  had  such  safety 
procediues  in  place  for  many  years; 
nevertheless,  FRA  has  been  concerned 
that  grade  crossing  accidents  and  felse 
proceed  signals  continue  to  occur 
because  of  the  failure  to  properly  notify 
approaching  trains  that  grade  crossing 
warning  devices  or  wayside  signal 
systems  have  been  temporarily  removed 
from  service  or  because  of  the  failure  to 
properly  restore  these  safety  systems 
back  into  service.  Therefore,  ITIA  ■ 
believes  it  is  time  for  the  railroad 
industry  to  review  and  re-evaluate  these 
safety  procedures.  Over  the  past  three 
years,  at  least  five  serious  grade  crossing 
collisions  were  the  result  of  crossing 
warning  device  activation  failures 
which  were  caused,  in  part,  by  the 
failure  of  railroad  persoimel  to  follow 
appropriate  safety  procediues  when  the 
crossing  warning  devices  were  removed 
from  service  for  repair,  or  before  the 
crossing  warning  devices  were  restored 
to  service  after  repairs  had  been  made. 
A  brief  review  of  these  accidents  may 
help  illustrate  the  critical  importance  of 
railroads  having  clear,  precise,  and 
imambiguous  railroad  safety  procedures 
in  place  when  testing,  inspecting  or 
repairing  highway-rail  grade  crossing 
warning  systems  or  wayside  signal 
systems. 

In  one  incident,  two  teenage  boys 
were  killed  when  the  motor  vehicle  they 
were  driving  was  struck  by  an 
approaching  train  at  a  highway-rail 
grade  crossing  where  the  warning 
devices,  whidi  consisted  of  gates  and 
flashing  lights,  failed  to  activate.  An 
investigation  of  this  tragic  accident 
revealed  that,  several  hoiirs  prior  to  the 
accident,  the  grade  crossing  warning 
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devices  had  been  temporarily  disabled 
by  a  railroad  signal  maintainor  for  the 
purpose  of  maldng  repairs  and 
adjustments  to  the  apparatus,  and  that 
the  crossing  warning  devices  were  not 
tested  to  determine  whether  they  were 
operating  properly  before  the  crossing 
was  restored  to  service. 

Another  incident  involved  a  grade 
crossing  warning  system  which  had 
been  remov^  from  service  for  repairs 
by  a  signal  maintainer.  In  this  instance, 
the  signal  maintainer  did  properly 
notify  the  railroad  train  dispatcher  that 
the  crossing  warning  devices  had  been 
temporarily  deactivated  and  removed 
bom.  service.  The  same  dispatcher  did 
provide  proper  notice  to  approaching 
trains  that  the  grade  crossing  warning 
devices  had  been  deactivated  and  that  it 
would  be  necessary  for  the  trains  to 
provide  flag  protection  while  traversing 
the  crossing.  However,  later  during  a 
change  of  shifts  by  dispatchers,  the 
relief  dispatcher  was  not  notified  that 
the  grade  crossing  warning  devices  had 
been  temporarily  deactivated  and 
removed  from  service.  Consequently, 
the  relief  dispatcher  did  not  notify  a 
subsequent  train  that  the  grade  crossing 
was  out  of  service  or  that  the  train  crew 
needed  to  provide  flag  protection  before 
traversing  the  crossing.  As  a  result,  the 
train  struck  a  motor  vehicle  at  the 
crossing,  killing  the  occupant. 

In  another  grade  crossing  activation 
failiue  accident,  railroad  crossing 
maintenance  personnel  were  utilizing 
the  maintenance-of-way  department's 
foul  time  and  failed  to  follow  authorized 
railroad  safety  procedures  when 
temporarily  deactivating  the  warning 
devices  at  a  grade  crossing.  In  this 
instance,  a  vital  grade  crossing  warning 
system  relay  was  inverted  by  a 
maintenance  person  and.  subsequently, 
the  maintenance-of-way  department 
allowed  a  passenger  train  to  operate 
through  their  work  limits  without 
notifying  the  signal  persoimel.  Neither 
the  train  dispatcher  nor  the  train  crew 
were  notified  that  the  crossing  warning 
devices  had  been  deactivated. 
Consequently,  a  motor  vehicle  struck 
the  side  of  a  passenger  train  at  the 
crossing,  injuring  the  occupant  of  the 
motor  vehicle. 

Yet  another  example  involved  a 
railroad  signal  maintainer  who  had 
permission  bom  the  train  dispatcher  to 
foul  the  track  and  perform  routine  tests 
and  inspections  on  a  grade  crossing 
warning  device.  During  the  cotu^e  of 
inspecting  the  warning  device,  the 
signal  maintainer  applied  a  jumper  wire 
to  a  vital  warning  system  relay,  thereby 
deactivating  the  warning  device.  He  was 
subsequently  called  to  investigate  a  felse 
activation  at  another  crossing  and  forgot 


to  remove  the  jiunper  wire  and  restore 
the  crossing  warning  device  to  service. 
He  released  his  foul  time  with  the  train 
dispatcher,  the  warning  system  failed  to 
activate  for  an  approaching  train, 
resulting  in  an  accident  which  injured 
the  occupant  of  a  motor  vehicle. 

One  last  example  involved  a  situation 
where  a  state  hi^way  department 
reported  a  false  activation  of  a  highway- 
rail  grade  crossing  warning  system  to  a 
railroad.  The  railroad's  train  dispatcher 
failed  to  notify  train  crews  of  the 
reported  malfunction,  which  is  required 
by  Federal  relations.  The  railroad 
signd  maintainer  arrived  at  the  crossing 
and  used  jumper  wires  to  stop  the 
warning  system  bom  falsely  activating, 
without  taking  any  measines  to  provide 
for  the  safety  of  highway  users  (i.e., 
notifying  the  dispatcher).  He  then 
proceeded  to  w^  away  from  the 
immediate  crossing  area  while  trying  to 
locate  the  cause  of  the  false  activation. 
A  passenger  train  operating  at  79  miles 
per  hour  traversed  the  crossing,  hitting 
a  motor  vehicle  and  killing  two 
occupants  inside. 

These  occurrences  resulted  from 
interference  with  the  nohnal 
functioning  of  the  grade  crossing 
warning  systems  without  measures 
being  taken  to  provide  for  the  safety  of 
highway  traffic  and  train  operations 
which  depend  on  the  normal 
functioning  of  such  systems.  FRA  is 
very  concerned  about  this  practice  and 
by  issuing  this  safety  advisory  seeks  to 
draw  the  attention  of  the  railroad 
industry  to  this  issue  to  reduce  the 
likelihood  of  similar  incidents  in  the 
future. 

Failure  to  provide  for  the  safety  of 
motorists  and  train  operations  during  all 
periods  while  the  normal  functioning  of 
a  system  is  interfered  with  is  a  violation 
of  Federal  rail  safety  regulations  (See  49 
CFR  234.209  and  236.4).  FRA  considers 
this  requirement  to  be  extremely 
significant  to  the  safety  of  railroad 
employees,  highway  users,  and  the 
general  public.  Accordingly,  when  a 
system  is  completely  or  partially 
deactivated  without  adequate  protective 
measiu^s  being  taken,  FRA  will  take 
firm  enforcement  action,  which  could 
include  civil  penalties  against  the 
companies  and/or  individuals 
responsible.  However,  preventing  such 
serious  failiues  in  the  first  place  is  our 
primary  goal,  and  the  railroad's 
consistent  application  of  proper 
procedures  is  critical  in  achieving  that 
goal. 

Railroads  need  to  have  clear  and 
unambiguous  procedures  for 
temporarily  removing  grade  crossing 
warning  devices  and  wayside  signal 
systems  from  service  when  making 


repairs,  tests  or  inspections.  These 
procedures  should  also  help  ensure  that 
these  critical  safety  devices  are  properly 
tested  and  known  to  be  in  proper 
working  order  before  they  are  restored 
to  service.  Most  railroads  already  have 
such  procedures  in  place;  however,  in 
light  of  the  incidents  noted  above,  FRA 
believes  that  railroads  should  review 
existing  procedures  to  ensiu«  that  they 
are  adequate  and  should  take  steps  to 
enstne  that  these  safety  procedures  are 
followed. 

FRA  has  reviewed  some  of  the  safety 
procedures  for  disabling  grade  crossing 
warning  devices  and  wayside  signal 
system  that  are  in  place  on  the  major 
railroads  to  determine  "best  practices" 
that  have  been  developed  in  the 
industry.  We  foimd  that  the  most 
effective  safety  procedures  include:  (1) 
Requirements  for  signal  employees  to 
obtain  proper  authority  bom  the  train 
dispatcher  or  transportation  department 
prior  to  disabling  a  warning  or  signal 
system;  (2)  documentation  of  the 
approval  to  disable  the  warning  or 
signal  system;  (3)  a  requirement  that  all 
disabled  warning  systems  must  be 
properly  inspected  and  tested  to  ensure 
proper  operation  before  being  restored 
to  service;  and  (4)  a  procedure  for  the 
railroad  maintenance  personnel  to 
verify  with  the  train  dispatcher  or 
transportation  department  that  the 
warning  system  has  been  properly 
tested  before  being  restored  to  service. 

Use  of  Jumper  Wires 

There  are  situations  in  which  it  may 
be  necessary  to  temporarily  circimivent 
the  normal  functioning  of  a  system  (i.e., 
crossing  system  or  signal  system 
maintenance,  maintenance-of-way 
activity,  defective  system  components 
not  readily  available  for  replacement, 
trains  standing  within  a  wamipg 
system's  approach  circuit  for  extended 
periods,  etc.).  A  common  method  for 
such  circmnventing  is  by  the 
application  of  jumper  wires  or  some 
other  means  of  circumventing  the 
normal  functioning  of  a  system.  This  is 
appropriate  when  done  in  a  safe 
manner.  In  such  situations  involving 
grade  crossing  warning  systems,  system 
credibility  is  maintained.  For  example, 
if  maintenance-of-way  work  is  being 
performed  on  trackage  which  is  part  of 
a  highway-rail  grade  crossing  warning 
system's  train  detection  circuit,  absent 
the  application  of  jumper  wires,  it  is 
highly  probable  that  the  warning  system 
will  activate,  indicating  to  the  motorist 
that  it  is  not  safe  to  cross  the  railroad 
tracks,  when  in  fact  no  train  is 
approaching  the  crossing.  In  this  case, 
the  integrity  of  the  warning  system 
woidd  be  compromised  by  the  system's 
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conveying  false  infbnnation  to  a 
motorist  such  that  in  the  future,  the 
motorist  would  not  necessarily  comply 
with  the  warning  system  indications. 
Appropriate  use  of  jumper  wires,  or 
other  safe  means  of  bypassing  the 
system,  thus  prevents  the  incorrect 
warning  from  being  displayed,  and 
safety  is  maintained  as  long  as  measures 
are  taken  to  provide  for  the  safety  of 
motorists  and  train  operations. 

Although  appropriately  deactivating 
the  crossing  wamiag  devices  through 
the  application  of  jiunpers  or  other 
means  is  a  safe  practice  when  combined 
with  protection  measures  addressed  to 
motorists  and  train  operations,  if 
warning  devices  are  allowed  to  remain 
deactivated  after  maintenance  work  is 
completed  and  workers  leave  the  scene, 
the  motorist  may  be  left  with  a  non- 
functioning warning  system.  Similarly, 
if  this  is  done  in  a  signal  system,  an 
incorrect  false  proceed  indication  may 
be  displayed. 

Because  the  application  of  jiunper 
wires  to  vital  control  relays  is  the  most 
widely  accepted  method  for  temporarily 
disabling  a  grade  crossing  warning 
device  or  wayside  signal  system,  FRA 
foimd  that  the  most  effective  safety 
procedures  also  mandate  that  only 
approved  jumper  wires  may  be  used  to 
bypass  vital  circuits.  Furthermore,  these 
procedures  require  documentation 
regarding  the  number  of  jumper  wires 
applied  to  circuits,  the  specific  location 
of  the  wires,  and  the  circuitry 
designation  to  which  the  wires  are 
applied.  Also,  when  planned 
maintenance-of-way  work  is  to  be 
p«fbrmed  which  could  affect  the 
operation  of  a  warning  system,  the 
safety  procedures  insist  that  a  thorough 
job  Iniefing  be  conducted  by  the 
employee  in  charge  of  performing  the 
work  on  the  grade  crossing  warning 
devices  or  wayside  signal  systems. 
Again,  in  all  of  these  cases,  testing  is 
required  to  ensure  the  proper  operation 
of  the  warning  system  prior  to  returning 
the  warning  system  to  service  and  the 
most  effective  procedures  require  that  a 
record  be  kept  of  the  tests  that  were 
performed. 

In  order  to  mitigate  the  risks  inherent 
with  the  circumvention  of  a  system, 
FRA  believes  it  is  important  that 
individual  railroads  have  standard 
procedures  in  place  before  interfering 
with  the  normal  operation  of  a  system. 

Bwcommended  Actkm 

In  recognition  of  the  need  to  assure 
safisty,  FRA  stronsty  recommends  that 

1.  Each  railroad  having  a  highway-rail 
grade  crossing  warning  system  or 
wayside  signal  system  establish  specific 
raikoad-wide  instructions  for  the  proper 


temporary  deactivation  of  these  systems. 
These  instructions  should  address: 

(a)  The  manner  in  which  the 
deactivation  is  authorized; 

(b)  The  personnel  designated  to 
authorize  deactivation; 

(c)  The  protocols  for  notifying 
designated  persons,  especially 
personnel  responsible  for  the  movement 
of  trains,  that  a  warning  system  has  been 
deactivated; 

(d)  The  appropriate  methods  of 
providing  for  the  safety  of  train 
movements  while  the  warning  devices 
are  deactivated; 

(e)  The  requirements  necessary  to 
perform  an  operational  test  of  the 
pertinent  system  components  after  the 
signal  system  or  crossing  warning 
device  work  has  been  completed  and 
prior  to  restoring  the  apparatus  to 
service;  and 

(f)  The  protocols  for  documenting  and 
notifying  designated  persons  that  the 
warning  devices  have  been  properly 
tested  and  restored  to  service. 

2.  Each  railroad  should  provide 
regvdar  periodic  training  to  all  affected 
employees  to  ensure  their 
understanding  of  instructions  for  the 
proper  temporary  deactivation  of  grade 
crossing  warning  or  wayside  signal 
system,  including  proper  use  of  jumper 
wires. 

Issued  in  Washington,  DC  on  January  16, 
2002. 

George  A.  Gavalla, 
Associate  Administrator  for  Safety. 
[FR  Doc.  02-1638  Filed  1-22-02;  8:45  am] 
BILLING  CODE  4910-OS-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

Propoaed  Collaction;  Commant 
Raquast 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
soliciting  comments  concerning  the 
Application  for  Basic  Permit  Under  the 
Federal  Alcohol  Administration  Act 


DATES:  Written  comments^should  be 
received  on  or  before  March  25,  2002  to 
be  assined  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bujeau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  fonn(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Basic  Permit 
Under  the  Federal  Alcohol 
Administration  Act. 

OMB  Number:  1512-0089. 

Fonn  Number:  ATF  F  5100.24. 

Abstract:  ATF  F  5100.24  is  completed 
by  persons  intending  to  engage  in  a 
business  involving  beverage  alcohol 
operations  at  a  distilled  spirits  plant  or 
bonded  winery,  or  to  wholesale  or 
import  beverage  alcohol.  The 
information  allows  ATF  to  identify  the 
applicant  and  the  location  of  the 
business  and  to  determine  whether  the 
applicant  qualifies  for  a  basic  permit 
under  the  Federal  Alcohol 
Administration  Act. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit 

Estimated  Number  of  Respondents: 
1.600.  ^ 

Estimated  Time  Per  Respondent:  1 
hour  and  45  minutes. 

Estimated  Total  Armual  Burden 
Hours:  2,800. 

Request  for  CommMits 

Comments  submitted  in  response  to 
this  notice  will  be  smnmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  Invited  on  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility:  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  infbnnation;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 


1? I. 1     D. 
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and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 
Dated:  January  9,  2002. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  02-1502  Filed  1-22-02;  8:45  am) 
BILLING  CODE  4S10-31-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rrearms 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  eHort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasury  is 
solicitbig  comments  concerning  the 
Application  for  Amended  Basic  Permit 
Under  the  Federal  Alcohol 
Administration  Act. 
DATES:  Written  comments  should  be 
received  on  or  before  March  25,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Kristy  Colon, 
Regulations  Division,  650  Massachusetts 
Avenue,  NW.,  Washington,  DC  20226, 
(202)  927-8210. 
SUPPLEMENTARY  INFORMATION: 

Title:  Application  for  Amended  Basic 
Permit  Under  the  Federal  Alcohol 
Administration  Act. 

OMB  Number:  151 2-0090. 

Form  Number:  ATF  F  5100.18. 

Abstract:  ATF  F  5100.18  is  completed 
by  permittees  who  have  changes  in  their 
operations  which  require  a  new  permit 
to  be  issued  or  notice  to  be  received  by 
ATF.  The  permittees  are  businesses 
involving  beverage  alcohol  operations  at 
distilled  spirits  plants,  bonded  wineries, 
wholesalers  and  importers.  The 


information  allows  ATF  to  identify  the 
permittee,  the  changes  to  the  permit  or 
business  operations  and  to  determine 
whether  the  applicant  qualifies  for  an 
amended  basic  permit  under  the  Federal 
Alcohol  Administration  Act. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  of  Review:  Extension. 

Affected  Public:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
1,200. 

Estimated  Time  Per  Respondent:  30 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  600. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/ or  . 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  9,  2002. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  02-1503  Filed  1-22-02;  8:45  ami 
BILUNG  COOE  4810-31-f 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firearms 

Proposed  Collection;  Comment 
Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to.reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Alcohol,  Tobacco  and  Firearms  Mrithin 
the  Department  of  the  Treasury  is 
solicithig  comments  concerning  the 
Federal  Firearms  and  Ammunition 
Excise  Tax. 

DATES:  Written  comments  should  be 
received  on  or  before  March  25,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachusetts  Avenue,  NW., 
Washington.  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Robert  Ruhf, 
Regulations  Division.  650  Massachusetts 
Avenue,  NW..  Washington.  DC  20226. 
(202) 927-8210. 
SUPPLEMENTARY  INFORMATION: 
Title:  Federal  Firearms  and 
Ammunition  Excise  Tax. 
OMB  Number:  1512-0507. 
Form  Number:  ATF  F  5300.26. 
Abstract:  A  Federal  excise  tax  is 
imposed  by  26  U.S.C.  4181  on  the  sale 
of  pistols  and  revolvers,  other  firearms, 
shells  and  cartridges  (ammunition)  sold 
by  firearms  manufacturers,  producers, 
and  importers.  The  information  on  the 
form  is  necessary  to  establish  the 
taxpayer's  identity,  the  amount  smd  type 
of  taxes  due,  and  the  amount  of 
payments  made. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 

Type  o/fleWejv.- Extension. 
Affected  Public:  Individuals  or 
households,  business  or  other  for-profit. 

Estimated  Number  of  Respondents: 
965. 

Estimated  Time  Per  Respondent:  7 
hours. 

Estimated  Total  Armual  Burden 
Hours:  27,020. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record. 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
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enhance  the  qualilty,  utility,  and  clarity 
of  the  infonnation  to  be  collected;  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  9,  2002. 
William  T.Earie. 

Assistant  Director  (Management)  CFO. 
[FR  Doc.  02-1504  Filed  1-22-02;  8:45  am] 
■UJNG  CODE  4t10-31-#  I 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Fhaarms 


Propoaad  Collactlon;  Comment 
flaquaet 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continiiing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1 995 , 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 


Alcohol,  Tobacco  and  Firearms  within 
the  Department  of  the  Treasiuy  is 
solicithig  comments  concerning  the 
Gang  Resistance  Education  and  Training 
Funding  Application. 
DATES:  Written  comments  should  be 
received  on  or  before  March  25,  2002  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Linda  Barnes,  650 
Massachussetts  Avenue,  NW., 
Washington,  DC  20226,  (202)  927-8930. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  James  Scott,  Gang 
Resistance  Education  and  Training,  P.O. 
Box  50414,  Washington,  DC  20091, 
(800) 726-7070. 
SUPPLEMENTARY  INFORMATION: 

Title:  Gang  Resistance  Education  and 
Training  Fimding  Application. 

OMB  Number:  1512-0548. 

J^orm  Number;  ATF  F  6410.1. 

Abstract:  State  and  local  law 
enforcement  agencies  desiring  financial 
assistance  for  Uie  G.R.E.A.T.  Program 
will  submit  ATF  F  6410.1  to  the  ATF, 
G.R.E.A.T.  Branch.  The  information 
collected  will  be  used  by  ATF  to 
evaluate  the  applicants'  funding  needed. 
The  information  will  also  be  used  to 
determine  funding  priorities  and  levels 
of  funding,  as  required  by  law. 

Current  Actions:  There  are  no  changes 
to  this  information  collection  and  it  is 
being  submitted  for  extension  purposes 
only. 


Type  of  Review:  Extension. 

Affected  Public:  State,  Local  or  Tribal 
Government. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Time  Per  Respondent:  2 
hours. 

Estimated  Total  Annual  Burden 
Hours:  800. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
i^ormation  shall  have  practical  utility; 
(b)  the  acciuacy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
infonnation  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Dated:  January  9,  2002. 
William  T.  Earle, 

Assistant  Director  (Management)  CFO. 
[FRDoc.  02^505  Filed  1-22-02;  8:45  am) 
BNJJNG  CODE  4S10-41-P 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[Doclwt  No.  000616180-2002-04] 

RIN0648-ZA91 

NOAA  Climate  and  Global  Change 
Program,  Program  Announcement; 
Global  Carbon  Cycle  Element,  FY  2002 

Correction 

In  notice  document  02-898  beginning 
on  page  1719  in  the  issue  of  Monday, 
January  14,  2002  make  the  following 
corrections: 

l.On  page  1720,  in  the  first  column, 
in  the  third  full  paragraph,  in  the  fourth 
line,  the  e-mail  address  is  corrected  to 
read  as  follows:  "dilling^gp. noaa.gov". 

2.  On  the  same  page,  in  the  same 
column,  in  the  same  paragraph,  in  the 
seventh  line,  the  web  address  is 
corrected  to  read  as  follows:  "  http:// 
www.ogp.noaa.gov/mpe/gcc/index/ 
html". 

[FR  Doc.  C2-898  Filed  1-22-02;  8:45  am] 
BHiJNG  COOE  1S06-01-O 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  2, 19, 20, 21, 30, 40, 51, 
60, 61, 63, 70, 72, 73,  and  75 

mN  3150-AG04 

DIspoeal  of  HIgh-Level  Radloacthw 
WfMles  hi  a  Proposed  Geologic 
Repository  at  Yucca  Mountain,  NV 

Correction 

In  rule  document  01-27157  beginning 
on  page  55732  in  the  issue  of  Friday, 
November  2,  2001,  make  the  following 
correction: 

On  page  55741,  in  the  first  coliunn.  in 
the  third  para^aph,  and  in  the  seventh 


line,  "*ensp:*  *ensp;  A  1010   *"  should 
read"*  *  *  AlO-*-". 

IFR  Doc.  Cl-27157  Filed  1-22-02;  8:45  am] 
BILLING  CODE  1SOS-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 


DEPARTMENT  OF  TRANSPORTATION      [Airspace  Docket  No.  01-AQL-Q7] 


Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  01 -AGL-02] 

Proposed  Modification  of  Class  E 
Airspace;  Greenville,  Ml 

Correction 

In  proposed  rule  document  02-248 
beginning  on  page  706  in  the  issue  of 
Monday,  January  7,  2002,  make  the 
following  correction: 

§71.1    [Corrected] 

On  page  707,  in  the  second  column, 
in  §71.1,  in  the  third  paragraph,  the 
heading  that  reads  "AGL  MI  ES 
Greenville,  MI  [REVISED]"  should  read 
"AGL  MI  ES  Greenville,  MI 
[REVISED]". 

[FR  Doc.  C2-248  Filed  1-22-02;  8:45  am) 
BILLING  COOE  ISOS-Ot-O 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  OI-AGL-OS] 

Proposed  Modification  of  Class  E 
Airspace;  Lake  Geneva,  Wl 

Correction 

In  proposed  rule  document  02-1014 
beginning  on  page  2146  in  the  issue  of 
Wednesday,  January  16.  2002,  make  the 
following  correction: 

{71.1    [Corrected] 

On  page  2149,  in  the  second  coliimn, 
in  §71.1,  in  the  third  paragraph,  imder 
the  heading  that  reads  "AGL  WI  ES 
Lake  Geneva,  WI  [REVISED]"  should 
read  "AGL  Mil  ES  Lake  Geneva,  WI 
[REVISED]". 

IFR  Doc.  C2-1014  Filed  1-22-02;  8:45  am] 
BNJJNG  CODE  1S0S-01-O 


Proposed  Modification  of  Class  E 
Airspace;  Brainerd,  MN 

Correction 

In  proposed  rule  document  02-1010 
beginning  on  page  2150  in  the  issue  of 
Wednesday,  January  16,  2002,  make  the 
following  correction: 

-  On  page  2150,  in  the  third  column,  in 
the  last  line  under  the  heading 
SUMMARY,  "Wing  County  Region 
Airport"  should  read,  "Wing  Coimty 
Regional  Airport". 

[FR  Doc.  C2-1010  Filed  1-22-02;  8:45  am) 

BILLING  COOE  1S(»-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  01-AGL-09] 

Proposed  Modification  Of  Class  E 
Airspace;  Green  Bay,  WI 

Correction 

In  proposed  rule  document  02-1009 
beginning  on  page  2151  in  the  issue  of 
Wednesday,  January  16,  2002,  make  the 
following  corrections: 

1.  On  page  2151,  in  the  third  column, 
in  the  fifth  line  under  the  heading 
ADDRESSES,  "Ol-AG-09"  should  read, 
"Ol-AGL-09". 

f71.1    [Corrsdsd] 

2.  On  page  2152,  in  the  third  coliunn. 
in  §  71.1,  in  the  third  line  imder  the 
heading  AGL  WI  ES  Green  Bay,  WI 
[REVI^D],  "long.  88°97'47"W"  should 
read  "long.  88°07'47'W". 

[FR  Doc.  C2-1009  Filed  1-22-02;  8:45  am) 
BBJJNG  CODE  1SOS-01-0 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Oocliet  No.  01-AGL-14] 

Proposed  iyiodif  ication  of  Ciass  D 
Airspace;  Columbus,  OH  , 

Correction 

In  proposed  rule  document  02-1007 
beginning  on  page  2156  in  the  issue  of 
Wednesday,  January  16,  2002,  make  the 
following  corrections: 


§71.1    [Conected] 

1.  On  page  2157,  in  column  one, 
under  the  heading  Paragraph  5000  Class 
D  airspace  areas  extending  upward  from 
the  surface  of  the  earth: 

a.  In  line  one,  AFGL  OH  D  Columbus, 
OH  [REVISED]  should  read,  AGL  OH  D 
Columbus,  OH  [REVISED]. 

b.  In  line  two,"Colimibus,  Bolton 
Filed  Airport,  OH"  should  read, 
"Coliunbus,  Bolton  Field  Airport,  OH". 

c.  In  lines  four  through  six  of  the 
paragraph,"extending  that  portion 
beyond  a  1.9  mile  radius  of  the  Bolton 


Field  Airport  bearing  290°  to  325°" 
should  read,  "extending  that  portion 
beyond  a  1.8  mile  radius  of  the  Bolton 
Field  Airport  bearing  270°  to  325°". 

(FR  Doc.  C2-1007  Filed  1^22-02;  8:45  am] 

BILUNG  CODE  1505-01-0 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  01-ASO-17] 

Establishment  of  Ciass  E5  Airspace, 
Wauchuia,  FL 

Correction 

In  rule  document  02-164  beginning 
on  page  510  in  the  issue  of  Friday, 
January  4,  2002,  make  the  following 
correction: 

§71.1    [Corrected] 

On  page  511,  in  the  second  column, 
in  §71.1,  under  the  heading  ASO  FL  E5 
Wauchuia,  FL  [New],  the  second  line, 
that  reads  "(Lat.  27°30'36"  N,  long. 


81°52'50"  W)",  should  read:  "(Ut. 
27°30'49"  N,  long.  81°52'50"  W)" 

[FR  Doc.  C2-164  Filed  1-22-02;  8:45  am] 
BHXmGCOOE  1505-01-O 


DEPARTMENT  OF  TREASURY 
Office  of  Thrift  Supervision 
12  CFR  Part  516 
Application  Processing 

Correction 

In  rule  document  01-4996  beginning 
on  page  12993  in  the  issue  of  Friday 
March  2,  2001,  make  the  following 
correction: 

§516.220    [Conected] 

On  page  13004,  in  §  516.220,  in  the 
table  in  the  third  column,  in  item  (3), 
"OTS  will  not  process  your  to  respond" 
should  read  "OTS  will  not  process 
your". 

[FR  Doc.  Cl-4996  Filed  1-22-02;  8:45  am] 

BILUNG  CODE  ISOS-OI-O 


Wednesday, 
January  23,  2002 


Part  n 

Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide 
Requirements  for  Drug-Free 
Workplace  (Grants); 
Proposed  Rule 

Ofike  of  Personnel  Management 

Department  of  Agriculture 

Department  of  Energy 

Small  Business  Administration 

National  Aeronautics  and  Space  Administration 

Department  of  Commerce 

Social  Security  Administration 

OfBce  of  National  Drug  Control  Policy 

Department  of  State 

Agency  for  International  Development 

Peace  Corps 

Inter-American  Foundation 

African  Development  Foundation 

Department  of  Labor 

Federal  Mediation  and  Conciliation  Service 

Department  of  Defense 

Department  of  Education 

National  Archives  and  Record  Administration 

Department  of  Veterans  Afifoirs 

Environmental  Protection  Agency 

General  Services  Administration 

Department  of  the  Interior 

Federal  Emergency  Management  Agency 

Department  of  Health  and  Human  Services  , 

National  Science  Foundation 

National  Foundation  on  the  Arts  and  the  Humanities 
National  Endowment  for  the  Arts 
National  Endowment  for  the  Humanities 
Institute  of  Museum  and  Library  Services 

Corporation  for  National  and  Community  Service 

Department  of  Transportation 
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OFnCE  OF  PERSONNEL 
MANAGEMENT 


5  CFR  Part  970 

DEPARTMENT  OF  AGRICULTURE 

7  CFR  Parts  3017  and  3021 

DEPARTMENT  OF  ENERGY 

10  CFR  Parts  606, 607,  and  1036 

SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  145  and  147 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Parts  1265  and  1267 
DEPARTMENT  OF  COMMERCE 

15  CFR  Parts  26  and  29 

SOaAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  436  and  439 

OFFICE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

21  CFR  Parts  1404  and  1405 
DEPARTMENT  OF  STATE 

22  CFR  Parts  137  and  139 

AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

22  CFR  Parts  208  and  210 

PEACE  CORPS 

22  CFR  Parts  310  and  312 

INTER-AMERICAN  FOUNDATION 

22  CFR  Parts  1006  and  1008 

AFRICAN  DEVELOPMENT 
FOUNDATION 


1509 


22  CFR  Parts  1508  and 

DEPARTMENT  OF  LABOR 

29  CFR  Parts  94  and  98 

FEDERAL  MEDIATION  AND 
CONCIUATION  SERVICE 

29  CFR  Parts  1471  and  1472 

DEPARTMENT  OF  DEFENSE 

32  CFR  Parts  25  and  26 

DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  84, 85, 668  and  682 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1209  and  1212 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  44  and  48 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  32  and  36 

GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  105-68  and  105-74 
DEPARTMENT  OF  THE  INTERIOR 

43  CFR  Parts  12, 42  and  43 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  17  and  21 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Parts  76  and  82 

NATIONAL  SCIENCE  FOUNDATION  , 

45  CFR  Parts  620  and  630 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts 
45  CFR  Parts  1154  and  1155 

National  Endowment  for  the 
Humanities 

45  CFR  Parts  1 169  and  1 173 

institute  of  Museum  and  Library 
Services 

45  CFR  Parts  1185  and  1186 

CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  2542  and  2545 

DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Parts  29  and  32 

Govemmentwide  Debarment  and 
Suspension  (Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Worlq>lace  (Grants) 

AGENaES:  Office  of  Personnel 
Management;  Department  of 
Agriculture;  Department  of  Energy^ 
Small  Business  Administration; 
National  Aeronautics  and  Space 


Administration;  Department  of 
Commerce;  Social  Security 
Administration;  Office  of  National  Drug 
Control  Policy;  Department  of  State; 
Agency  for  International  Development; 
Peace  Corps;  Inter-American 
Foundation;  African  Development 
Foundation;  Department  of  Labor; 
Federal  Mediation  and  Conciliation 
Service;  Department  of  Defense; 
Department  of  Education;  National 
Archives  and  Records  Administration; 
Department  of  Veterans  Affairs; 
Environmental  Protection  Agency; 
General  Services  Administration; 
Department  of  the  Interior;  Federal 
Emergency  Management  Agency; 
Department  of  Health  and  Human 
Services;  National  Science  Foundation; 
National  Foimdation  on  the  Arts  and  the 
Humanities,  National  Endowment  for 
the  Arts,  National  Endowment  for  the 
Humanities,  Institute  of  Museum  and 
Library  Services;  Corporation  for 
National  and  Community  Service,  and 
Department  of  Transportation. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  dociunent  proposes 
substantive  changes  and  amendments  to 
the  govemmentwide  nonprocurement 
common  rule  for  debarment  and 
suspension  and  the  govemmentwide 
rule  implementing  the  Drug-Free 
Workplace  Act  of  1988.  The  most 
significant  changes  are — 

First,  this  proposed  common  rule  on 
debarment  and  suspension  would  limit 
the  mandatory  lower  tier  application  of 
an  exclusion  to  the  first  prociuement 
level  imder  a  nonprocurement  covered 
transaction.  If  an  agency  decides  that  its 
nonprocurement  activities  are 
sufficiently  viUnerable  to  misconduct, 
poor  performance  or  abuse  at  levels 
below  the  first  procurement,  the  agency 
may  add  agency-specific  language  to  the 
proposed  common  rule  to  prohibit 
lower-tier  prociirement  transactions 
with  excluded  persons.  Agencies  that  do 
not  have  sufficient  vulnerability  at 
lower  levels  to  justify  the  devotion  of 
resources  to  enforce  exclusions  at  lower 
levels  need  not  add  language  to  the 
common  rule. 

Second,  this  proposed  common  rule 
on  debarment  and  suspension  would  set 
the  dollar  threshold  on  prohibited 
lower-tier  procurement  transactions 
with  excluded  persons  at  $25,000.  This 
should  help  clarify  an  ambiguity  in  the 
current  common  rule  created  when 
Congress,  in  enacting  the  Federal 
Acquisition  Streamlining  Act  of  1994, 
elected  to  change  the  terminology  in  the 
direct  Federal  acquisition  law  from 
"small  piut:hase  threshold"  to 
"simplified  acquisition  threshold"  and 
increased  the  level  from  $25,000  to 
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$100,000.  The  ambiguity  was  created 
because  the  current  common  rule  is 
linked  to  the  small  purchase  threshold 
fixed  at  10  U.S.C.  2304(g)  and  41  U.S.C. 
253(g),  but  states  the  current  level  to  be 
$25,000. 

Third,  both  this  proposed  rule  on 
debarment  and  suspension  and  the 
proposed  rule  on  drug-free  workplace 
requirements  would  eliminate  the 
mandate  for  agencies  and  participants  to 
obtain  written  certifications  from 
awardees  or  persons  with  whom  they 
propose  to  enter  into  covered 
transactions.  The  proposed  rules  will 
allow  agencies  and  participants  the 
flexibility  to  use  other  means  if  they  so 
choose,  such  as  award  conditions  or 
electronic  access  to  the  GSA  List  on  the 
internet,  to  enforce  compliance  with  the 
mles. 

Fourth,  the  proposed  rule  on  drug-free 
workplace  requirements  would  be 
separated  from  this  proposed  rule  on 
debarment  and  suspension.  The  drug- 
free  workplace  requfrements  currently 
are  in  subpart  F  of  the  Debarment  and 
Suspension  Nonprocurement  Common 
Rule.  Moving  those  requirements  to  a 
separate  part  will  allow  them  to  appear 
in  a  more  appropriate  location  nearer 
other  requirements  used  predominately 
by  award  officials. 

Finally,  this  document  is  prepared  in 
plain  language  text  and  format  to  make 
it  easier  to  read  and  use. 

Under  the  provisions  of  section  7(o)  of 
the  Department  of  Housing  and  Urban 
Development  Act  (42  U.S.C.  2535(o)), 
any  Department  of  Housing  and  Urban 
Development  (HUD)  proposed  or 
interim  rule  that  is  issued  for  public 
comment  is  subjec  to  pre-publication 
Congressional  review  for  a  period  of  15 
days.  Therefore,  HUD  is  not  joining  in 
today's  publication  but  will  propose  the 
common  amendments  in  a  separate 
rulemaking. 

DATES:  Comments  must  be  received  on 
or  before  March  25,  2002. 
ADDRESSES:  Comments  on  these 
proposed  rules  should  be  addressed  to: 
Robert  F.  Meunier,  Office  of  Grants  and 
Debarment  (3901-R),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue  NW.,  Washington,  DC  20460. 
Comments  may  be  submitted  via  e-mail 
(ineunierro6eff@epa.gov),  but  must  be 
made  in  the  text  of  the  message  and  not 
as  an  attachment. 

FOR  FURTHER  INFORINATION  CONTACT: 
Robert  F.  Meimier,  Debarring  Official, 
Environmental  Protection  Agency,  by 
phone  at  (202)  564-5399  or  by  e-mail 
[meunier.robert@epa.gov).  Information 
about  the  Interagency  Committee  on 
Debarment  and  Suspension  can  be 
found  on  their  home  page  [bttp:// 


www.dot.gov/ost/m60/grant/net.htm).  A 
chart  showing  where  each  agency  has 
codified  the  common  rule  may  be 
obtained  by  accessing  the  Office  of 
Management  and  Budget's  home  page 
{,http://www.whitehouse.gqv/omb), 
under  the  heading  "Grants 
Memagement." 

SUPPLEMENTARY  INFORMATION: 
A.  Background 

Executive  Order  12549,  "Debarment 
and  Suspension,"  issued  February  18, 
1986  (3  CFR  1986  Comp.,  p.  189) 
authorized  a  govemmentwide  system 
for  debanhent  and  suspension  under 
Federal  nonprocurement  activities.  The 
Office  of  Management  and  Budget 
(OMB)  published  initial  guidelines  to  all 
Executive  branch  agencies  in  1986  and 
the  agencies  published  a  common  rule 
on  May  26,  1988  (53  FR  19160).  The 
common  rule  provides  uniform 
requirements  for  debarment  and 
suspension  by  Executive  branch 
agencies  to  protect  assistance,  loans, 
benefits  and  other  nonprociu-ement 
activities  from  waste,  fraud,  abuse  and 
poor  performance,  similar  to  the  system 
used  for  Federal  procurement  activities 
imder  Subpart  9.4  of  the  Federal 
Acquisition  Regulation  (FAR). 

On  January  31, 1989,  the  agencies 
amended  the  common  rule  by  adding  a 
new  subpart  F  to  implement  the  Drug- 
Free  Workplace  Act  of  1988.  (See  54  FR 
4946.) 

On  August  16,  1989,  Executive  Order 
12689,  "Debarment  and  Suspension,"  (3 
CFR  1989  Comp.,  p.  235)  directed 
agencies  to  reconcile  technical 
differences  existing  between  the 
procurement  and  nonprocurement 
debarment  systems,  and  to  give 
exclusions  under  either  system 
reciprocal  effect  across  procurement  and 
nonprocurement  activities.  In  1994 
Congress  passed  the  Federal  Acquisition 
Streamlining  Act  of  1994  (Public  Law 
103-355,  108  Stat.  3327)  mandating 
reciprocity  for  exclusions  issued  under 
the  procurement  and  nonprocurement 
debarment  systems. 

On  April  12, 1999,  OMB  asked  the 
Interagency  Suspension  and  Debarment 
Committee  (ISDC)  to  review  the 
common  rule  and  propose  amendments 
that  would:  (a)  resolve  unnecessary 
technical  differences  between  the 
prociu^ment  and  nonprociu^ment 
systems;  (b)  revise  the  ciurent  rule  in  a 
plain  language  style  and  format;  and  (c) 
make  other  improvements  to  the 
common  nde  consistent  with  the 
purpose  of  the  suspension  and 
debarment  system.  The  ISDC's  proposed 
amendments  form  the  basis  of  this 
Notice  of  Proposed  Rulemaking. 


Format  of  the  Proposed  Debarment  and 
Suspension  Common  Rule 

The  proposed  rule  adopts  a  different 
approach  to  the  structure  and  format  of 
the  common  hile.  It  is  formatted  so  that 
matters  common  to  a  particular  class  of 
readers,  or  to  a  particular  subject, 
appear  together.  This  allows  readers 
easy  access  to  information  that  may  be 
of  particular  importance  to  them.  The 
rule  also  contains  tables  and  a  chart  to     > 
assist  the  reader  in  locating  or  clarifying 
information  presented  in  the  text  of  the 
mle. 

The  proposed  rule  uses  fewer  legal 
terms,  and  uses  more  commonly  ' 

understood  words  along  with  ^shorter 
sentences.  It  also  presents  information 
in  a  question-and-answer  format. 
Wherever  possible,  the  rule  uses  the 
active  voice. 

Due  to  the  new  format  of  the  proposed 
rule,  requirements  would  appear  in  a 
different  order  than  they  do  under  the 
current  common  rule.  The  following 
table  will  assist  you  in  locating  and 
comparing  the  requirements  under  both 
rules. 


Proposed  non- 
procurement  de- 
barment and  sus- 
pension common 
rule  sections 

_  .25 

.50 

_.75 

Subpart  A: 

.100 

_.105 

_.110 

_.115 

_.120 

_.125 

_.130 

_.135 

_.140 

.145 

Subpart  B: 

_.200 

_.205 

_.210 

.215 

_.220 

_.225 

Subpart  C: 

_.300 

„.30S 

_.310 

__  315 

_.320 

_.325 

_.330 

_.335 

.340 

_.345 

_.350 

__.355 

_.360 

Subpart  D: 

_.400 

.405 


Current  nonprocurement 
debamient  and  suspen- 
sion common  rule  sec- 
tions 


rxxie 
none 
none 

_.100 

none 

_.100.  _.115 

_-200 

_.215 

_.i  10(c) 

_.  110(c) 

_.  110(a) 

_.210 

_.105  (ineligible) 

_.  110(a) 
_  .225 
_.1 10(a)(1) 
_.  11 0(a)(2) 
_.110(a)(1)(ii) 
none 

_.220(b),      .225 
_.220(b) 
_.220 
_.510 
_.225 
_.510 

_.510,  Appendix  A 
.510,  Appendix  B 
Appendix  A.  Appendix  B 
_.510(c) 
__.510(c) 

_.510,  Appendix  B 
_.510(c) 

_.200.  _2^S 
_.200(a) 
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Proposed  non- 
pnxurement  de- 
bannent  and  sus- 
pension common 
njle  sections 


■  _.410 

_.415 

_.420 

_.425 

_.430 

_.435  ....... 

_.440[Re- 
seived]. 

_.445 

_.450 

_.455 

Subpart  E: 

_.500 

_.505  ...... 

_.510 

_.515 

_.520 

_.525 

_.530 

Subpart  F: 

_.eoo 

_.605  ....... 

_.610 

_.615 

_.620 

_.625 

.  _.630 

_.635 

_.640 

_.645 

Subpart G: 

_.700 

_.705  (a)  . 

_.705  (b)  . 

_.705  (c)  . 

_.710 

_.715 

_.720 

_.725<a)  .. 
_.725<b)  .. 

_.730 

_.735 

_.740(a)  .. 
_.740(b)  .. 

_.745  .: 

_.750 

_.755 

_.760 

Subpart  H: 

_.800 

_.805 

_.810 

_.815 

_.820 

_.825 

_.830 

_.835 

_.840 

_.845 

_.850 

_.856 

.860 


Cunent  nonprocurement 
debannent  and  suspen- 
sion common  rule  sec- 
tions 


_.200(b) 
_-220 
_.200(b) 
_.505(d).  (e) 
_.505<d).  (e) 
_.1 15(a).  _.510 


_.225(b) 

_.510  AppendK  A 

_.510  Appendix  B 

_.105,  _.500 
_.505.  _.510 
_.105,  _^500 
_.500     : 
_505 
_.505(c> 
none 

_.311._.410(a) 
_.300,  _.400 
_.310.  _.410 
_.312.  _.411 
_.115 

_.325.  _.420 
_.325.  _.42d 
_.315 
_.315 
_.315 

_.400(a)  &  (b) 
_.400(c) 
_.412(bK1)(i)  4 

_.413(a) 
none 


_.411 

_.412(a) 

_-4l2(a) 

_.105,  definition  of  No- 
tice, second  sentence; 
none 

none 

_.412(b).  _.413(b). 


.412(b)(2) 


_.410(b) 
_.412(b) 
_.413(b)(1).  _ 
_.413(b) 
_.413(a)  &  (c) 
.415 


_.305 

_.312 

none 

_.313(a) 

_.313(a):  _.105.  defini- 
tion of  Notice,  none 

none 

_.313(b).  _.314(b). 
none 

_.310 

_.313(b) 

none.  _.314(a)  &  (b)(1) 

_.314(cM1) 

_.314(c)<2).  none 
Se«48CFR 
9.406-1(8) 
.320(a) 


Proposed  non- 
procurement  de- 
barment and  sus- 
pension common 
rule  sections 


_.870 

_.875 

_.880 

_.885 

Sut>part 

I Definitions 

.900-    .1020 


Current  nonprocurement 
debarment  and  suspen- 
sion common  rule  sec- 
tions 


.314(a)  &  (d) 
.320(c) 
.320(c) 
.320(b) 


.105 


Reconciliation  of  Technical  Differences 

The  proposed  rule  incorporates  some 
changes  that  are  designed  to  bring  the 
procurement  and  nonprocurement 
debarment  rules  into  greater  conformity 
with  each  other.  However,  the  ISDC 
recommended  against  issuing  a  single 
consolidated  rule,  or  adopting  imiform 
application  of  the  rule  as  impractical 
and  confusing.  This  decision  was  based 
on  the  ISDC's  view  that  the  procurement 
and  nonprocurement  commimities  have 
sufficiently  different  relationships  with 
participants,  distinct  methods  to 
procure  services  or  to  provide  benefits 
or  support,  varying  options  for  dealing 
with  waste,  fiaud,  abuse,  and  poor 
performance,  and  very  different  types  of 
exposure  to  risk. 

The  ISDC  therefore  focused  its 
attention  on  ensuring  that  both  the 
procurement  and  nonprociuement  rules 
contained  the  same  level  of  substantive 
due  process  in:  (a)  Applying  the  same 
miniTniim  criteria  to  suspend  or  propose 
debarment;  (b)  notifying  respondents  of 
actions;  (c)  making  a  record  to  support 
a  decision;  (d)  providing  for  fact- 
finding; (e)  addressing  mitigating  and 
other  factors;  (f)  applying  evidentiary 
standards;  and  (g)  issuing  decisions. 

Section .220  of  the  proposed  rule 

would  bring  the  common  rule  into 
closer  conformity  with  the  FAR  by 
limiting  the  mandatory  down-tier 
application  of  an  exclusion  under  the 
common  rule  to  the  first  procurement 
level.  Unless  Federal  consent  is  required 
at  a  lower  level,  if  an  agency  wishes  to 
apply  an  exclusion  at  levels  lower  than 
the  first  procurement  level  [e.g.,  to 
subcontractors  or  suppliers),  the  agency 
must  specifically  include  that  option  in 
its  published  version  of  the  common 
rule.  The  ISDC  recommended  this 
change  because  it  recognizes  that  some 
agencies'  nonprocureoD^nt  transactions 
are  highly  vulnerable  to  the  impact  of 
misconduct  and  poor  performance  at 
levels  below  the  first  procurement, 
while  other  agencies'  transactions  are 
not.  This  approach  allows  those  Federal 
agencies  with  vulnerability  at  lower 
tiers  to  prohibit  those  transactions, 
while  providing  flexibility  to  those 
agencies  whose  programs'  exposiire 


does  not  merit  the  additional 
administrative  burden  of  enforcing 
exclusions  at  lower  tiers. 

In  addition,  the  threshold  level  for 
application  of  an  exclusion  for  all 
procurement-type  transactions  under  a 
nonprocurement  transaction  would  be 
set  at  $25.QpO.  This  corrects  confusion 
created  when  the  term  "small  piuchase 
threshold,"  formerly  found  at  10  U.S.C. 
2304(g)  and  41  U.S.C.  403(11)  (set  at 
$25,000).  was  changed  under  the 
Federal  Acquisition  Streamlining  Act  of 
1994  to  "simplified  acquisition 
threshold"  and  set  at  $100,000.  Because 
the  current  common  rule  uses  the 
"small  pxirchase  threshold,"  as  the  point 
beneath  which  an  exclusion  does  not 
apply,  it  has  caused  confusion  as  to 
whedier  the  exclusion  level  is  $25,000 
or  $100,000.  The  prociuement 
debarment  system  has  already  made 
regidatory  changes  to  subpart  9.4  of  the 
FAR  to  keep  its  exclusion  level  at 
$25,000. 

In  addition  to  "suspension"  and 
"debarment,"  the  common  rule 
recognizes  a  status  called  "voluntary 
exclusion."  Subpart  9.4  of  the  FAR 
makes  no  reference  to  such  a  status.  The 
status  of  voluntary  exclusion  is  a 
remnant  from  older  rules  and  practices 
in  the  nonprocurement  community  that 
pre-date  the  (jovemmentwide 
suspension  and  debarment  system.  It 
was  once  used  because  respondents 
found  the  "voluntary"  nature  of  the 
prohibition  to  be  more  acceptable.  It 
was,  in  fact,  a  special  term  used  for 
those  who  accepted  ineligibility 
pursuant  to  an  administrative 
agreement.  The  ISDC  fbimd  that  there 
are  benefits  to  the  nonproonement 
commimity  in  retaining  the  ability  of 
Federal  agencies  to  accept  volimtary 
exclusion  agreements  in  place  of 
debarment  or  suspension.  However, 
with  the  creation  of  the 
Govemmentwide  system,  voltmtaiy 
exclusion  agreements  that  offer 
protection  only  to  the  agency  initiating 
action  in  the  matter,  are  inconsistent 
with  the  purposes  of  the 
(jovemmentwide  system.  Accordingly, 
under  the  proposed  rule  agencies  may 
still  negotiate  voluntary  exclusion 
agreements;  however,  diose  exclusions 
must  apply  equally  to  all  Federal 
agencies. 

Section .860  of  the  proposed  rule  is 

new  to  the  common  rule.  This  section 
identifies  fectors  that  a  debarring  official 
may  regard  as  mitigating  or  aggravating 
factors.  It  includes  fectors  that  currently 
appear  under  §  9.40&-l(a)  of  the  FAR. 
lliese  factors  cimently  offer  useful 
guidance  to  the  (government  and 
contractors  with  respect  to  matters  the 
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debarring  official  should  consider  in 
making  a  debarment  decision. 

Enhancements  to  the  Proposed 
Debarment  and  Suspension  Common 
Rule 

This  proposed  rule  would  make 
several  modifications  to  the  existing 
common  rule  to  enhance  the 
effectiveness  of,  ciue  some  gaps  in,  or 
clarify  requirements  and  processes 
under  the  existing  rule.  None  of  these 
changes  are  intended  to  alter  the 
fundamental  principles  inherent  to 
debarment  and  suspension  actions.  All 
information  related  to  the.pmposes  and 
procedines  applicable  to  the  current 
rule  as  reflected  in  its  preambles  at  53 
FR 19160-19171  (May  26, 1988),  and  60 
FR  33036-33040  (June  26, 1995),  shall 
continue  to  apply  under  this  proposed 
and/or  any  final  rule  unless  otherwise 
stated,  or  inconsistent  with  these 
,.  provisions.  Therefore,  notwithstanding 
the  technical  existence  of  any  cause  for 
debarment,  affiliation,  imputable 
conduct,  or  other  actionable  condition, 
debarment  or  suspension  may  not  be 
used  to  punish.  Nor  may  it  be  used  to 
coerce  a  respondent  into  accepting 
criminal,  civil  or  administrative 
sanctions.  An  agency  may  address  its 
legitimate  suspension  and  debarment 
concerns  before,  after  or  in  conjunction 
with  sanctions,  so  long  as  suspension  or 
debarment  is  otherwise  appropriate  to 
protect  the  Federal  (^vemment.  In  all 
cases,  suspending  dnd  debarring 
officials  must  use  business  judgment 
and  discretion  in  electing  to  use  the 
suspension  and  debarment  authority 
under  this  rule  to  protect  government 
activities  from  potential  waste,  fraud, 
abuse,  poor  performance  and  non- 
compliance with  applicable  laws, 
regulations  or  conditions  related  to 
nonprocurement  transactions.  Where  an 
agency  has  the  authority  to  act  under 
either  the  procurement  or 
nonprocurement  rule,  it  may  act  under 
either  rule  to  avoid  confusion  or 
duplication. 

The  proposed  rule  would  move 
definitions  firom  Subpart  A  of  the 
current  rule  to  Subpart  I.  Under  the 
proposed  rule,  a  new  term  is  used  to 
refer  to  ineligibility  that  arises  from 
sources  other  than  discretionary  actions 
taken  under  either  the  conunon  rule  or 
subpart  9.4  of  the  FAR.  This  type  of 
ineligibility  may  arise  by  operation  of  a 
statute,  executive  order,  or  other 
directive  and  may  not  be  subject  to  the 
discretion  of  the  agency  suspending  or 
debarring  official.  In  addition,  it  may 
have  special  attributes  that  are 
inconsistent  with  the  discretionary 
actions  initiated  under  the  common  rule 
or  the  FAR.  For  example,  persons 


convicted  under  the  Clean  Air  Act  or 
Clean  Water  Act  are  automatically 
ineligible  for  procurement  and 
nonprociuement  participation  at  the 
violating  facility  which  gave  rise  to  the 
conviction  imtil  the  EPA  Debarring 
Official  certifies  that  the  conditions 
giving  rise  to  the  conviction  have  been 
corrected.  The  proposed  rule  refers  to 
these  and  other  special  forms  of 
ineligibility  as  "disqualifications." 
Disqualifications  must  be  listed  on  the 
Cieneral  Services  Administration  (GSA), 
Ust  of  Parties  Excluded  or  Disqualified 
from  Federal  Procurement  and 
Nonprocurement  Programs  (List),  but 
are  not  subject  to  the  uniform 
procedural  requirements  of  this  rule. 
(Note  that  ^encies  with  special 
provisions  related  to  disqualification 
may,  at  their  option,  include  those 
requirements  in  subpart  J  or  other 
subparts  appended  to  this  rule  as  a 
convenience  to  the  agency  or  the 
public.)  For  discretionary  actions  that 
result  in  ineligibility  under  the  imiform 
suspension  and  debarment  procedures 
covered  by  the  common  rule  and  the 
FAR,  this  proposed  rule  uses  the  term 
"exclusion."  Therefore,  an  ineligibility 
may  result  from  either  a  disqualification 
or  an  exclusion. 

The  proposed  rule  adds  a  new 
definition  for  "agent  or  representative" 
as  is  used  under  the  FAR  and  clarifies 
the  definition  of  "participant."  It  also 
proposes  a  more  useful  definition  of  the 
types  of  activities  that  are  encompassed 
within  the  term  "principal." 

The  term  "voluntary  exclusion"  is  - 
narrowed  under  this  proposed  rule  to 
conform  to  the  principles  of 
govemmentwide  protection  and  give  it 
the  same  scope  of  coverage  as  other 
exclusions. 

One  significant  change  to  the 
definitions  imder  the  proposed  common 
rule  relates  to  the  term  "conviction." 
Previously,  the  common  rule  defined 
conviction  as  a  judgment  that  had  to  be 
"entered"  by  the  court  before  it  was 
recognized  as  constituting  a  groimd  for 
suspension  or  debannent.  In  recent 
years,  coiuls  have  used  many  vehicles 
to  conclude  criminal  matters  short  of 
"entry"  of  a  judgment  of  conviction, 
such  as  probation  before  judgment,  pre- 
trial diversion,  and  simply  withholding 
final  judgment  upon  satisfaction  of 
certain  conditions  in  lieu  of 
incarceration  or  payment  of  a  fine. 
Currently,  the  withholding  of  entry  of 
the  judgment  in  a  criminal  matter  often 
means  that  a  respondent  remains  under 
a  temporary  suspension  until  criminal 
proceedings  are  concluded.  This  does 
not  benefit  either  the  government  or  the 
respondent  because  the  government  is 
imable  to  conclude  the  matter  by  final 


decision  or  with  a  compliance 
agreement  with  any  certainty  that  a 
baseline  for  risk  assessment  can  be 
finally  established.  From  a  business 
point  of  view,  the  withholding  of  an 
"entry"  of  judgment  tmder  these 
conditions  should  not  preclude  Federal 
agencies  from  taking  appropriate  action 
to  protect  the  government.  It  makes  no 
sense  for  an  agency  to  have  to  prove  the 
underlying  misconduct  or  conditions  all 
over  again,  merely  because  the  court 
decided  not  to  "enter"  its  judgment. 
Under  the  proposed  rule,  the 
suspending  or  debarring  official  would 
be  able  to  consider  criminal  matters 
resolved  by  means  short  of  dismissal  as 
final  so  that  appropriate  administrative 
action  can  be  taken,  or  a  remedial  plan 
of  compliance  concluded.  This  change 
would  benefit  both  the  government  and 
a  respondent. 

The  proposed  rule  would  significantly 
clarify  confusion  under  the  existing  rule 
as  to  who  may  be  suspended  or 
debarred  and  the  impact  of  that  decision 
on  a  suspended  or  debarred  person.  An 
agency  may  exclude  any  "person"  as 
defined  in  the  rule  that  may  be 
reasonably  expected  to  participate  in  a 
"covered  transaction"  (see  §     .135). 

Even  if  a  person  is  excluded^  agencies 
could  still  award  a  covered  transaction 
to  that  person  when  it  is  in  the  best 
interest  of  the  government  to  do  so.  The 
proposed  rule  sets  forth  more  clearly  the 
two  situations  that  allow  an  otherwise 
excluded  person  to  participate  in  a 
nonprocurement  transaction.  The  first  is 
when  an  agency  grants  an  exception  to 
the  excluded  person  to  participate  in  a 

covered  transaction  (see  § .120). 

Exceptions  are  transaction-specific 
decisions  that  the  designated  agency 
official  must  justify  in  writing.  The 
second  situation  that  allows  an 
excluded  person  to  participate  in  a 
transaction  is  when  an  agency  is 
entering  into  an  exempt  transaction  [see 

§ .215).  Exempt  transactions  have 

special  status  and  are  not  regarded  as 
covered  transactions.  Exempt 
transactions  may  or  may  not  be 
transaction-specific,  and  do  not  require 
the  written  justification  of  a  designated 
agency  official  before  entering  into 
them.  Each  agency  is  responsible  for 
clarifying  the  applicability  or  non- 
applicability  of  an  exemption  to  any  of 
its  transactions  in  its  agency-specific 
rule. 

Proposed  § .215  contains  a  new 

exemption  that  has  been  added  at 
paragraph  (e).  This  exemption  is 
proposed  because  most  often  the 
transactions  listed  within  this  paragraph 
are  regulatory  vehicles  that  should  not 
be  automatically  precluded  to  an 
otherwise  excluded  person.  In  cases 
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where  an  agency  uses  a  "permit," 
"license"  or  other  similar  transaction  to 
approve  or  authorize  government- 
regulated  activity,  but  desires  to  subject 
issuance  of  the  transaction  to  the  GSA 
List,  it  must  do  so  in  its  regidations  or 
other  guidance. 

Sections  _.615,  _.715  and  _.805  of 
the  proposed  rule  would  amend  the 
notice  provisions  of  the  existing  rule. 
The  proposed  rule  would  authorize  an 
agency  to  use  facsimile  and  e-mail  to 
notify  a  respondent  of  debarment  or 
suspension  actions  affecting  that  person. 
The  proposed  modification  to  the 
existing  nde  would  recognize  the 
advances  made  in  communications 
technology  since  the  original  rule  was 
published  and  would  provide  a  better 
system  for  confirming  receipt  of  notices 
that  were  sent. 

The  current  common  nde  identifies 
the  two  conclusions  that  a  suspending 
official  must  make  before  imposing  a 
suspension.  While  the  ciurent  rule 
provides  some  guidance  as  to  how  a 
suspending  official  may  conclude  that 
"adequate  evidence"  of  a  cause  for 
action  may  exist,  it  is  silent  as  to  how 
the  official  may  conclude  that 
"immediate  action"  is  necessary  to 
protect  the  public  interest.  The 
proposed  rule  would  add  information  at 

§ .705(c)  that  reflects  the  court's 

decision  in  Coleman  American  Moving 
Services,  Inc.  v.  Weinberger.  716  F. 
Supp.  1405  (M.  D.  Ala.  1989),  that  a 
suspending  official  need  not  make  a 
separate  and  specific  finding  as  to 
immediate  need,  but  may  reach  that 
conclusion  from  inferences  reasonably 
drawn  bom  the  facts  and  circumstances 
present. 

Also,  § .735  of  the  proposed  rule 

woidd  authorize  the  suspending  official 
to  preclude  fart-finding  where  a  State 
attorney  general's  office,  State  or  local 
prosecutor  advises  that  cmducting  feet- 
finding  would  prejudice  substantial 
interests  of  the  State  or  local 
government  in  pending  or  contemplated 
legal  proceedings  based  upon  the  same 
facts  as  the  suspension.  This  language  is 
necessary  to  close  a  gap  in  the  current 
rule  that  allows  a  Fedoal  agency  to 
suspend  on  the  basis  of  a  Federal,  State 
or  local  indictment,  but  only  addresses 
denial  of  furt-finding  in  the  context  of 
advice  received  bom  Federal  officials. 
In  suspension  and  debarment  matten, 
there  is  no  distinction  made  between 
indictments  issued  at  the  Federal,  state 
or  local  level.  All  indictments  for 
allied  misconduct  relevant  to 
nonpiQcurement  and  procurement  risks 
provide  a  basis  for  Fedoal  concern. 
Therefore,  where  the  prospect  of  an 
administrative  fact-finding  proceeding 
could  pr^dice  the  outcome  of  a  matter 


at  the  state  or  local  level,  the 
suspending  official  must  have  the  same 
authority  to  deny  fact-finding  to  protect 
those  proceedings  as  for  matters  based 
upon  actions  initiated  at  the  Federal 
level.  Accordingly,  §§_.735  and  _.760 
of  the  proposed  rule  would  reflect 
equality  of  treatment  to  be  given  to  our 
respective  levels  of  government  in 
suspension  matters. 

Proposed  §§.730  and      .825  would 
identify  information  that  a  respondent 
must  provide  the  suspending  or 
debarring  official  when  contesting  a 
suspension  or  proposed  debarment. 
This  information  is  relevant  to  the 
official's  decision  and  is  frequently 
requested  during  the  presentation  of 
matters  in  opposition.  By  highlighting 
this  requirement  in  the  rule,  a 
respondent  can  be  prepared  in  advance 
to  address  the  issue  at  the  time  of  the 
respondent's  initial  written  submission, 
or  during  the  oral  presentation  if  one  is 
made.  These  sections  of  the  proposed 
rule  also  clarify  that  a  general  denial  of 
allegations  contained  in  the  notice  of 
action  is  insufficient  to  establish  a 
genuine  dispute  over  a  material  fact.  A 
suspending  or  debarring  official  can 
only  determine  if  a  respondent  is 
entitled  to  a  fact-finding  proceeding  if 
the  respondent's  submission  in 
opposition  contains  enough  specific 
information  to  identify  the  issue  in 
question  and  establish  a  basis  for 
dispute. 

Section .515(b)  of  the  proposed  rule 

includes  additional  information  to  be 
contained  on  the  GSA  List  or  within  its 
database.  Under  the  current  rule,  other 
than  the  name  and  address  of  an 
excluded  person,  there  is  currently 
insufficient  information  on  the  List  or  in 
the  GSA  database  that  can  be  used  to 
confirm  the  identity  of  a  listed  person 
under  a  commonly  used  name. 
Confirmation  requires  contact  with  the 
designated  Federal  official  by  telephone 
or  other  means,  a  search  of  records  if 
available,  and  confirmation  in 
accordance  with  that  agency's  Routine 
Use  Notice.  The  proposed  rule  would 
permit  the  database  for  the  electronic 
version  of  the  GSA  List  to  include  a 
field  for  Taxpayer  Identification 
Numbers  (TU4s)  and  Social  Security 
Numbers  (SSNs)  if  legally  appropriate. 
The  List  and  current  database  contains 
names  of  individuals,  business  entities 
and  organizations  that  can  be  the  same 
or  confrisingly  similar.  The  current 
commercial  world  uses  TINs  and  SSNs 
widely  and  freely  to  confirm  identities 
for  all  kinds  of  transactions. 

The  proposed  rule  would  position 
GSA  to  compile  that  information  in  the 
event  the  law  should  allow  public 
access  to  it.  Otherwise,  the  current 


system  will  remain  commercially 
inefficient.  We  specifically  invite 
comment  on  the  proposed  inclusion  of 
this  provision  in  the  conmion  rule. 

The  proposed  rule  would  also 
eliminate  a  requirement  imder  the 
current  rule  that  the  exclusions  be 
enforced  through  a  chain  of  paper 
certifications  submitted  to  an  agency  or 
between  participants  imder  a  covered 
transaction.  Certification  as  a  means  of 
enforcement  has  proven  to  be 
administratively  awkward  and 
impossible  for  some  transactions  that  do 
not  even  involve  an  "award." 
Advancements  in  technology  allow 
anyone  with  access  to  a  personal 
computer  to  receive  up-to-date 
information  about  a  person's  eligibility 
by  accessing  the  GSA  list  on  line.  This 
makes  the  certification  process  largely 
obsolete.  The  proposed  rule  would 
allow  agencies  to  employ  any  method  of 
enforcement  of  the  GSA  List  that  is 
administratively  and  commercially 
feasible.  This  change  is  consistent  with 
Congress'  intent  under  the  Federal 
Acquisition  Reform  Act  of  1994  (Public 
Law  104-208),  to  eliminate  unnecessary 
certifications. 

Proposed  Separate  Part  To  Implement 
the  Drug-Free  Workplace  Act 

Finally,  this  document  proposes  to 
establish  a  separate  part  for  the  drug- 
free  workplace  requirements  that  are  in 
subpart  F  of  the  existing  rule.  The  only 
requirement  of  the  Drug  Free  Workplace 
Act  of  1986  that  relates  to  suspension 
and  debarment  is  incorporated  into  the 
causes  for  debarment.  "The  remaining 
provisions  of  subpart  F  are  used 
predominantly  by  recipients  of  Federal 
assistance  awards  and  by  Federal 
officials  who  make  and  administer  those 
awards,  which  distinguishes  them  from 
the  common  rule  that  is  used  mainly  by 
Federal  suspension  and  debarment 
officials  and  respondents.  Moving  the 
requirements  of  the  current  subpart  F 
into  a  part  separate  from  the  common 
rule  allows  each  Federal  agency  to  place 
it  in  an  appropriate  location  within  the 
Code  of  Fmieral  Regulations  where  it 
may  be  more  easily  used  by  recipients 
and  Federal  awarding  and  administering 
officials. 

The  proposed  separate  part  to 
incorporate  the  provisions  of  Subpart  F, 
like  the  proposed  update  to  the 
debarment  and  suspension  common 
rule,  is  reformatted  and  rewritten  in 
plain  language.  Due  to  the  proposed 
reformatting,  requirements  would 
appear  in  a  diffenrent  order  than  they  do 
in  the  current  Subpart  F.  The  following 
table  will  assist  you  in  locating  and 
comparing  the  requirements  under  both 
rules. 
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Proposed  drug-fiee  woiltplace 
common  rule  sections 


.100  

.105(aM1) 
.105(a)(2) 

.105(b) 

.110  

.115  

.200  

.200(a)  .... 


.200(b) 
.205(a) 
.205(b) 
.205(0) 
.210  .... 


.215 


.220  .... 

.225(a) 

.225(a) 

.225(b) 
.225(b) 

.230(a) 
.230(b) 

.230(0) 


.300 
.300 


.300(b) 
.400(a) 
.AOOdo) 
.500  .... 
.505  .... 
.510  .... 
.510  .... 
.515  .... 
.606  .... 
.610  .... 
.615  .... 
.620  .... 
.625  .... 
.630  .... 


.635 
.640 
.645 
.650 
.656 
.660 


.670 


D&S  common  rule 


Corrent  drug- 
free  work- 
place com- 

mon  rule  sec- 
tions 


.eoo(a) 

.610(a) 

none 

none 

.610(b) 

.600(b) 

.630(a)(1) 

certification 

alt  I.  A.  (g) 
certification 

alt  I.  B. 
certification 

alt  I.  A.  (a) 
certification 

alt  I.  A.  (a) 
certification 

alt  I.  A.  (d) 
certification 

alt  I.  A.  (c) 
certification 

alt  I.  A.  (b) 
.630(e) 
.635  (a)(1) 
certification 

alt  I.  A.  (e) 
.635(a)(2) 
certification 

alt  I.  A.  (f) 
appendix  C.  5 
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.630(a)(1) 
certification 

alt  II. 
.635(b) 
none 
none 
.615(b) 
.615(c) 
.620(a) 


.625 

.605(b)(7) 

.605(b)(1) 

.605(b)(2) 

none 

■605(b)(3) 

D&S  common 

rule 
.605(b)(4) 
.605(b)(5) 
.605(b)(6) 
none 

'.605(b)(9) 
.605(b)(8) 
.605(b)(10) 
D&S  common 

rule 
.600(a)(1) 
.600(a)(2) 
.610(c) 
.615(a) 
.620(b) 
.630(a)(2) 
.630(b) 
.630(c) 
.630(d) 
Appef>dix  C. 
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common  rule  sections 


Current  drug- 
free  worJ(- 
place  com- 
mon rule  sec- 
tions 


Appendix  C. 

3 
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4 
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The  proposed  separate  part  Woidd 
make  one  substantive  change  to  the 
current  subpart  F.  The  proposed 
substantive  change  would  require 
Federal  agencies  to  obtain  recipients' 
assurances  of  compliance  with  drug-free 
workplace  requirements  and  not  require 
them  to  obtain  certifications  bom 
recipients.  This  substantive  change 
implements  section  809  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  1998  (Public  Law  105-85,  111  Stat. 
1838-1839)  that  amended  the  Drug-Free 
Workplace  Act  of  1988.  The  body  of  the 
proposed  separate  part  therefore 
includes  the  substantive  requirements 
for  recipients  that  now  are  in  the  text  of 
the  drug-free  workplace  certification  in 
appendix  C  to  the  common  rule. 

The  proposed  separate  part  also 
would  make  some  defiiiitional  changes 
to  the  current  subpart  F.  First,  it 
includes  a  definition  of  "debarment," 
since  it  no  longer  would  be  a  subpart 
within  the  common  rule  that  relies  on 
the  definitions  in  that  part.  Second,  the 
proposed  separate  part  uses  the  term 
"award,"  radier  than  the  term  "grant," 
to  include  the  grants,  cooperative 
agreements,  and  other  assistance 
instruments  covered  by  the  drug-free 
workplace  requirements.  The  term 
"grant"  then  is  proposed  to  be  redefined 
to  bring  it  into  conformance  with  the 
use  of  that  term  established  by  the 
Federal  Grant  and  Cooperative 
Agreement  Act  (currently  at  31  U.S.C. 
chapter  63).  Doing  so  should  help  avoid 
Confusion  about  the  applicability  of  the 
drug-fr«e  workplace  requirements  to 
assistance  instruments  other  than 
grants.  To  accommodate  the  change  to 
the  term  "award,"  the  proposed  separate 
part  includes  a  definition  for  the  term 
"cooperative  agreement"  and  uses  the 
term  "recipient,"  rather  than  "grantee." 

Impact  Analysis — Executive  Order 
12866 

This  is  not  a  sigiuficant  regulatory 
action  imder  section  3(f)(4)  of  Executive 
Order  12866,  "Regulatory  Planning  and 
Review." 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b))  requires  that,  for  each 


rule  with  a  "significant  economic 
impact  on  a  substantial  number  of  small 
entities,"  an  analysis  must  be  prepared 
describing  the  rule's  impact  on  small 
entities  and  identifying  any  significant 
alternatives  to  the  rule  that  woxdd 
minimize  the  economic  impact  on  small 
entities. 

The  participating  agencies  certify  that 
this  proposed  rule,  if  published  a^  a 
final  rule,  would  not  have  a  significant 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  addresses 
Federal  agency  procedures  for 
suspension  and  debarment.  It  clarifies 
current  requirements  under  the 
Nonprocurement  Conunon  Rule  for 
Debarment  and  Suspension  by 
reorganizing  information  and  presenting 
that  information  in  a  plain  language, 
question-and-answer  format. 

C.  Unfunded  Kfandates  Act  of  1995 

The  Unfunded  Mandates  Act  of  1995 
(Public  Law  104-4)  requires  agencies  to 
prepare  several  analytic  statements 
before  proposing  any  rule  that  may 
residt  in  an  annual  expenditures  of  $100 
million  by  State,  local,  Indian  Tribal 
governments  or  the  private  sector.  Since 
this  proposed  rule,  if  published  as  a 
final  nde,  would  not  result  in 
expenditiu^es  of  this  magnitude,  the 
participating  agencies  certify  that  such 
statements  are  not  necessary. 

D.  Paperwork  Reduction  Act 

The  participating  agencies  certify  that 
this  proposed  rule,  if  published  as  a 
final  nde,  would  not  impose  additional 
reporting  or  record-keeping 
requirements  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35). 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  251  of  the  Small ' 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  (5  U.S.C.  804). 
This  proposed  rule,  if  published  as  a 
final  rule,  would  not:  Result  in  an 
annual  efiect  on  the  economy  of  $100 
million  or  more;  result  in  an  increase  in 
cost  or  prices;  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  companies  to  compete  with 
foi^ign-based  companies  in  domestic 
and  export  markets. 

F.  Executive  Order  13132:  Federalism 

This  proposed  rule,  if  published  as  a 
final  rule,  would  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
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distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  section  6  of  Executive 
Order  13132,  the  participating  agencies 
have  determined  that  this  rule  does  not 
have  sufficient  federalism  implications 
to  warrant  the  preparation  of  a 
federalism  smnmary  impact  statement. 

Text  of  the  Proposed  Common  Rules 

The  text  of  the  proposed  common 
rules  appear  below: 

1.  [Part/Subpart] is  revised  to  read 

as  follows: 

[PART/SUBPART]  _         ! 
QOVERNMENT¥nOE  DEBARMENT 
AND  SUSPENSION 
(NONPROCUREMENT)      . 

.25    How  is  tliis  part  organized? 

_.50    How  is  this  part  written? 
_.75    Do  terms  in  this  part  have  special 
meanings? 

Sutipart  A— General 

_.100    What  does  this  part  do? 
_.105    Does  this  part  apply  to  me? 
_.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
.130    Does  an  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
.135    May  the  (Agency  noun]  exclude  a 

person  who  is  not  currently  participating 

in  a  nonprocurement  transaction? 
.140    How  do  I  know  if  a  person  is 

excluded? 
.145    Does  this  part  cover  persons  who  are 

disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  fr— Covered  TransactkHis 

.200    What  is  a  covered  transaction? 

.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
.210    Which  nonprocurement  transactions 

are  covered  transactions? 
.215    Which  nenprocurement  transactions 

are  not  covered  transactions? 
.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 


Subpart  C    neaponsHrflMaa  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

_.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
_.305    What  must  I  do  if  a  Federal  agency 

excludes  a  {}erson  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
_.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
_.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

.330    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  [Agency  nounl? 

.335    If  I  disclose  unfavorable  information 

required  under  §  .330  will  I  be 
prevented  from  entering  into  the 
transaction? 

.340    What  happens  if  I  fail  to  disclose  the 

information  required  under  § .330? 

.345    What  must  I  do  if  I  learn  of  the 

information  required  under  § .330  after 

entering  into  a  covered  transaction  with 
the  [Agency  noun)? 

Disclosing  Information — Lower  Tier 
Participants 

.350    What  information  must  I  provide  to 

a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

.355    What  happens  if  I  fail  to  disclose  the 

information  required  under  § .350? 

.360    What  must  I  do  if  I  learn  of 

information  required  under  § .350  after 

entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Responsibilities  of  [Agsncy 
adjective]  Officiais  Regarding  Transactions 

.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
_.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principcd  of  the  transaction  is  excluded? 
.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
.435    What  must  I  require  of  a  primary  tier 

participant? 

.440    [Reserved] 

.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  pbrson? 


.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 
information  required  under  § .330? 

.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  § .350  to 

the  next  higher  tier? 

Sutipart  E— Govammentwide  Ust  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procuiement  and  Nonprocurement 


.500    What  is  the  purpose  of  the  List? 

.505    Who  uses  the  List? 

.510    Who  maintains  the  List? 

.515    What  specific  information  is  on  the 

Ust? 
.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
_.530    Where  can  I  get  the  List? 

Subpart  F— Ganaral  Principles  Relating  to 
Suspension  and  Debarment  Actions 

.600    How  do  suspension  and  debannent 

actions  start? 
.605    How  does  suspension  differ  ft'om 

debarment? 
.610    What  procedures  does  the  [Agency 

noun]  use  in  suspension  and  debarment 

actions? 
.615    How  does  the  [Agency  noun]  notify 

a  person  of  suspension  and  debannent 

actions? 
.620    Do  Federal  agencies  coordinate 

suspension  and  debannent  actions? 
.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
_.630    May  the  [Agency  noun]  impute  the 

coriduct  of  one  person  to  another? 
.635    May  the  [Agency  noun]  settle  a 

debannent  or  suspension  action? 
.640    May  a  settlement  include  a 

voluntary  exclusion? 
— .645    Do  other  Federal  agencies  know  if 

the  [Agency  noun]  agrees  to  a  voluntary 

exclusion? 

Subpart  G-^uspenslon 

.700    When  may  the  suspending  official 

issue  a  suspension? 
.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 

.710    When  does  a  suspension  take  effect? 

.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 

.720    How  may  I  contest  a  suspension? 

.725    How  much  time  do  I  have  to  contest 

a  suspen«on? 
.730    What  information  must  1  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based?  ' 

.740    Are  suspension  proceedings  formal? 

_^.745    Is  a  record  made  of  fact-finding 

proceedings? 
.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
.760    How  long  may  my  suspension  last? 
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p.  189;  E.0. 12689,  3  CFR,  1989  Comp.. 
p  .235. 

§  _:2S    How  is  this  part  organized? 

(a)  This  part  is  subdivided  into  ten 
subparts.  Each  subpart  contains 
information  related  to  a  broad  topic  or 
specific  audience  with  special 
responsibilities,  as  shown  in  the 
following  table: 


Sul>part  H — Del»annent 

.800    What  are  the  causes  for  debannent? 

.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debannent? 

.810    When  does  a  debarment  take  effect? 

.815    How  may  I  contest  a  proposed 

debarment? 
.820    How  much  time  do  Ihave  to  contest 

a  proposed  debannent? 
.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debannent? 
.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  a  proposed  debarment  is 

based? 

.835    Are  debarment  proceedings  formal? 

.840    Is  a  record  made  of  fact-finding 

proceedings? 
.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
_^.860    What  factors  may  influence,  the 

debarring  official's  decision? 

.865    How  long  may  my  debarment  last? 

.870    When  do  I  know  if  the  debaning 

official  debars  me? 
.875    May  I  ask  the  debaning  official  to 

reconsider  a  decision  to  debar  me? 
.880    What  factors  may  influence  the 

debaning  official  during 

reconsideration? 
.885    May  the  debaning  official  extend  a 

debarment? 

Subpart  I— Definitions 

.900    Adequate  evidence. 

_.905    Affiliate. 

.910    Agency. 

.915    Agent  or  representative. 

.920    Civil  judgment. 

.925    Conviction. 

.930    Debarment. 

.935    Debaning  official. 

.940    Disqualified. 

.945    Excluded  or  exclusion.  n_»  ~i     *  n             ^  i-i      i.             u-  u 
Z.950    Indictment.  (b)  The  fbUowmg  table  shows  which 
_.955    Ineligible  or  ineligibility.  subparts  may  be  of  special  interest  to 
_.960    Legal  proceedings.  you,  depending  on  who  you  are: 
.965    List  of  Parties  Excluded  or  

Disqualified  From  Federal  Procurement  |f  you  are  ... 

and  Nonprocurement  Programs.  

.970    Nonprocurement  transaction.  (I)apanici- 

_.975    Notice.  pantorprin- 

.980    Participant.  cjpai  jn  a 

_.985    Person.  nonprocure- 

.990    Preponderance  of  the  evidence.  menttrans- 

_.995    Principal.  action. 

_1000    Respondent.  (2)  a  respond- 

_.1005    State.  ent  in  a  sus- 

.1010    Suspending  official.  pensioo  ac- 

.1015    Suspension.  jjqj, 

.1020    Voluntary  exclusion  or  voluntarily      /q\  -  .^a««nnru 

excluded.  ^ItT^IZ 

ent  in  a  de- 
barment ac- 
tion. 

(4)  a  sus- 
pendnig  offi- 
cial. 

(5)  a  debaning 
official. 


In  subpart ... 

You  will  find  provisions  re- 
lated to  ... 

A  

general  Information  about 

•  thisoile. 

B  

the  types  of  [Agency  adjec- 

tive] transactions  that  are 

covered  by  the  Govem- 

mentwide  nonprocurement 

suspension  and  det>aniient 

system. 

C 

the  responsibilities  of  per- 

sons who  participate  in 

covered  transactions. 

D 

the  responsibilities  of  [Agen- 

cy adjective]  officials  wtio 

are  auttiorized  to  enter  into 

covered  transactions. 

E  

the  responsibilities  of  Federal 

agencies  for  the  List  of 

Parties  Excluded  or  Dis- 

qualified From  Federal 

Procurement  and  Non- 

procurement  Programs 

(Published  by  the  General 

Services  Administration). 

F  

the  general  principles  gov- 

erning suspension,  debar- 

ment, voluntary  exclusion 

and  settlement. 

G 

suspension  actions. 

H  

debarment  actions. 

1 

definitions  of  tenns  used  in 

this  pari. 

J 

[Resen/ed] 

Subpart  J    [He— ived] 

Appendix  to  Part  _Covered 
T^^tsactioiis 


Authmitjr:  Sec.  2455.  Pub.  L.  103-355, 108 
Stat  3327;  E.0. 12549,  3  CFR,  1986  Comp., 


I  subpart(s) 


A,  B,  C  and  I. 


A,  B,  F.  G  and  I. 

A,  B,  F.  H  and  I. 

A,  B,  E.  F.  G  and  I. 
A,  B,  0,  F.  H  and  I. 


If  you  are ... 

see  subpart(s) ... 

(6)  a(n)  [Agen- 

A. B.  D,  E  and  1. 

cy  adjective] 

official  au- 

thorized to 

enter  into  a 

covered 

transaction. 

(7)  Reserved  .. 

J. 

%_JSO    How  Is  this  part  written? 

(a)  This  part  uses  a  "plain  language" 
format  to  make  it  easier  for  the  general 
public  and  business  community  to  use. 
The  section  headings  and  text,  often  in 
the  form  of  questions  and  answers,  must 
be  read  together. 

(b)  Pronouns  used  within  this  part, 
such  as  "I"  and  "you,"  change  from 
subpart  to  subpart  depending  on  the 
audience  being  addressed.  The  pronoun 
"we"  always  is  the  [Agency  noun). 

(c)  The  "Covered  Transactions"  chart 
in  the  appendix  to  this  part  shows  the 
levels  or  "tiers"  at  whidi  the  (Agency 
noun]  enforces  an  exclusion  imder  this 
part. 

§_.75    Do  terms  In  this  part  fiava  special 
meanings? 

This  part  uses  terms  throughout  the 
text  that  have  special  meaning.  Those 
terms  are  defined  in  Subpart  I  of  this 
part.  For  example,  three  important  terms 
are — 

(a)  Exclusion  or  excluded,  which 
refers  only  to  discretionary  actions 
taken  by  a  suspending  or  debarring 
official  under  this  part  or  the  Federal 
Acquisition  Regulation  (48  CFR  part  9, 
subpart  9.4); 

(b)  Disqualification  or  disqualified, 
which  refers  to  prohibitions  under 
specific  statutes,  executive  orders  (other 
than  Executive  Order  12549  and 
Executive  Order  12689),  or  other 
authorities.  Disqualifications  frequently 
are  not  subject  to  the  discretion  of  an 
agency  official,  may  have  a  different 
scope  than  exclusions,  or  have  special 
conditions  that  apply  to  the 
disqualification;  and 

(c)  Ineligibility  or  ineligible,  which 
generally  refers  to  a  person  who  is  either 
excluded  or  disqualified. 

Sutipart  A— General 

f_.100    What  does  this  psrt  do? 

This  part  adopts  a  govemmentwide 
system  of  debarment  and  suspension  for 
[Agency  adjective]  nonprocurement 
activities.  It  also  provides  for  reciprocal 
exclusion  of  persons  who  have  been 
excluded  imder  the  Federal  Acquisition 
Regulation,  and  provides  for  the 
consolidated  listing  of  all  persons  who 
are  excluded,  or  disqualified  by  statute, 
executive  order,  or  other  legal  authority. 
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This  part  satisfies  the  requirements  in 
section  3  of  Executive  Order  12549, 
"Debarment  and  Suspension"  (3  CFR 
1986  Comp.,  p.  189),  Executive  Order 
12689,  "Debarment  and  Suspension"  (  3 
CFR  1989  Comp.,  p.  235)  and  31  U.S.C. 
6101  note  (Section  2455,  Public  Law 
103-355, 108  Stat.  3327).    | 

S_.105   DoM  this  pwt  apply  to  iM? 
Portions  of  this  part  (see  table  at 
§ .25(b))  apply  to  you  if  you  are  a(n): 

(a)  Participant  or  principal  in  a 
covered  transaction; 

(b)  Respondent  (a  person  against 
whom  the  [Agency  noun]  has  initiated 
a  debarment  or  suspension  action); 

.   (c)  [Agency  adjective]  debarring  or 
suspending  official;  or 

(d)  [Agency  adjective]  official  who  is 
authorized  to  enter  into  covered 
transactions  with  non-Federal  parties. 

i_.110    WhatisttMpurpoMoftiM  . 
nonprocuwwnt  d«b«nn>nt  and 
suspansion  systwn? 

(a)  To  protect  the  public  interest,  the 
Federal  Government  ensures  the 
integrity  of  Federal  programs  by 
conducting  business  only  with 
responsible  persons. 

(b)  A  Federal  agency  uses  the 
nonprocurement  debarment  and 
suspension  system  to  exclude  persons 
from  Federal  programs  persons  who  are 
not  presently  responsible. 

(c)  An  exclusion  is  a  serious  action 
that  a  Federal  agency  may  take  only  to 
protect  the  public  interest.  A  Federal 
agency  may  not  exclude  a  person  or 
commodity  for  the  purposes  of 
punishment. 


S_.115    How 
panon  a 


doaa  an  axciuaion  raatrict  i 
incovarad 


With  the  exceptions  stated  in 
§§.120,  _.315.  and  _.420,  a  person 
who  is  excluded  by  the  [Agency  noim] 
or  any  other  Federal  agency  may  not: 

(a)  Be  a  participant  in  a(n)  [Agency 
adjective]  transaction  that  is  a  covered 
transaction  under  Subpart  B  of  this  part; 
.  (b)  Be  a  participant  in  a  transaction  of 
any  other  Federal  agency  that  is  a 
covered  transaction  imder  that  agency's 
regulation  for  debarment  and 
suspension;  or 

(c)  Act  as  a  principal  of  a  person 
participating  in  one  of  those  covered 
transactions. 

f_.120    May  wo  grant  an  axcaption  to  let 
an  axctudad  paraon  particlpala  In  a  covored 


(a)  The  [Agency  head  or  designee] 
may  grant  an  exception  permitting  an 
excluded  person  to  participate  in  a 
particular  covered  transaction.  If  the 
[Agency  head  or  designee]  grants  an 


exception,  the  exception  must  be  in 
writing  and  state  the  reason(s)  for 
deviating  from  the  govemmentwide 
policy  in  Executive  Order  12549. 

(b)  An  exception  granted  by  one 
agency  for  an  excluded  person  does  not 
extend  to  the  covered  transactions  of 
another  agency. 

§  _.1 25    Does  an  exclusion  under  the 
nonprocurement  system  affect  a  person's 
eligibility  for  Federal  procurement 
contracts? 

If  any  Federal  agency  excludes  a 
person  under  its  nonprocurement 
conunon  rule  on  or  after  August  25, 
1995,  the  excluded  person  is  also 
ineligible  to  participate  in  Federal 
prociwement  transactions  under  the 
FAR.  Therefore,  an  exclusion  under  this 
part  has  reciprocal  effect  in  Federal 
procurement  transactions. 

§    .1 30    Does  exclusion  under  the  Federal 
procurement  system  affect  a  parson's 
eligibility  to  participate  in  nonprocurement 
transactions? 

If  any  Federal  agency  excludes  a 
person  imder  the  FAR  on  or  after 
August  25, 1995,  the  excluded  person  is 
also  ineligible  to  participate  in 
nonprociuement  covered  transactions 
under  this  part.  Therefore,  an  exclusion 
under  the  FAR  has  reciprocal  effect  in 
Federal  nonprociuement  transactions. 

§  .1 35  May  the  [Agency  noun]  exclude  a 
person  who  is  not  currency  participating  in 
a  nonprocurement  transaction? 

Given  a  cause  that  justifies  an 
exclusion  under  this  part,  we  may 
exclude  any  person  who  has 
participated,  is  currentiy  participating, 
or  may  reasonably  be  expected  to 
participate  in  a  covered  transaction. 

§__.140    How  do  I  know  if  a  person  is 
excluded? 

Check  the  Govemmentwide  List  of 
Parties  Excluded  or  Disqualified  from 
Federal  Procurement  and 
Nonprocurement  Programs  (List)  to 
determine  whether  a  person  is 
excluded.  The  General  Services 
Administration  (GSA)  maintains  the  List 
and  makes  it  available,  as  detailed  in 
Subpart  E  of  this  part.  When  a  Federal 
agency  takes  an  action  to  exclude  a 
person  under  the  nonprocurement  or 
procurement  debarment  and  suspension 
system,  the  agency  sends  information 
about  the  excluded  person  to  the  GSA 
for  inclusion  on  the  Ust. 

§    .145    Does  this  part  addraaa  peraona 
who  are  disqualified,  as  weii  aa  thoae  who 
are  excluded  from  nonprocurement 
transactions? 

Except  if  provided  for  in  Subpart  J  of 
this  part,  this  part — 


(a)  Addresses  disqualified  persons 
only  to — 

(1)  Provide  for  their  inclusion  on  the 
List,  and 

(2)  State  responsibilities  of  Federal 
agencies  and  participants  to  check  for 
disqualified  persons  before  entering  into 
covered  transactions. 

(b)  Does  not  specify  the — 

(1)  [Agency  adjective]  transactions  for 
which  a  disqualified  person  is 
ineligible.  Those  transactions  vary  on  a 
case-by-case  basis,  because  they  depend 
on  the  language  of  the  specific  statute. 
Executive  order,  or  regulation  that 
caused  the  disqualification; 

(2)  Entities  to  which  the 
disqualification  applies;  or 

(3)  Process  that  the  agency  uses  to 
disqualify  a  person.  Unlike  exclusion, 
disqualification  is  frequently  not  a 
discretionary  action  that  a  Federal 
agency  takes. 

Subpart  B— Covered  Transactions 

S_.200    What  ia  a  covered  transaction? 

A  covered  transaction  is  a 
nonpnxnirement  or  procurement 
transaction  that  is  subject  to  the 
prohibitions  of  this  part.  It  may  be  a 
transaction  at — 

(a)  The  primary  tier,  between  a 
Federal  agency  and  a  person  (see 
appendix  to  this  part);  or 

0))  A  lower  tier,  between  a  participant 
in  a  covered  transaction  and  another 
person.  - 

§    .205    Why  is  n  important  if  a  particular 
tranaaction  is  a  covered  transaction? 

The  importance  of  a  covered 
transaction  depends  upon  who  you  are. 

(a)  As  a  participant  in  the  transaction, 
you  have  the  responsibilities  laid  out  in 
Subpart  C  of  this  part.  Those  include 
responsibilities  to  the  person  or  Federal 
agency  at  the  next  higher  tier  from 
whom  you  received  Uie  transaction,  if 
any.  They  also  include  responsibilities 
if  you  subsequenUy  enter  into  other 
covered  transactions  with  persons  at  the 
next  lower  tier. 

(b)  As  a  Federal  official  who  enters 
into  a  primary  tier  transaction,  you  have 
the  responsibilities  laid  out  in  subpart  D 
of  this  part. 

(c)  As  an  excluded  person,  you  may 
not  be  a  participant  or  principal  in  the 
transaction  unless — 

(1)  The  person  who  entered  into  the 
transaction  with  you  allows  you  to 
continue  your  involvement  in  a 
transaction  that  predates  yoiu 
exclusion,  as  permitted  under  §  ^.305 
or§ .415;  or 

(2)  A(n)  [Agency  adjective]  official 
obtains  an  exception  from  the  [Agency 
head  or  designee]  to  allow  you  to  be 
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ifivolved  in  the  transaction,  as  permitted 
under  §_.120. 

§     .21 0    Which  nonprocurement 
transactions  are  covered  transactions? 

All  nonprocurement  transactions,  as 
defined  in  §  _^^.970,  are  covered 

transactions  unless  listed  in  § .215. 

(See  appendix  to  this  part.) 

§    .21 5    Which  nonprocurement 
transactions  are  not  covered  transactions? 

The  following  types  of 
nonprocurement  transactions  are  not 
covered  transactions: 

(a)  A  direct  award  to — 

(1)  A  foreign  government  or  foreign 
governmental  entity; 

(2)  A  public  international 
orgcUiization; 

(3)  An  entity  owned  (in  whole  or  in 
part)  or  controlled  by  a  foreign 
government;  or 

(4)  Any  other  entity  consisting  wholly 
or  partially  of  one  or  more  foreign 
governments  or  foreign  governmental 
entities. 

(b)  A  benefit  to  an  individual  as  a 
personal  entitlement  without  regard  to 
the  individual's  present  responsibility 
(but  benefits  received  in  an  individual's 
business  capacity  are  not  excepted).  For 
example,  if  a  person  receives  social 
seciuity  benefits  under  the 
Supplemental  Seciuity  Income 
provisions  of  the  Social  Security  Act,  42 
U.S.C.  1301  et  seq.,  those  benefits  are 
not  covered  transactions  and,  therefore, 
are  not  affected  if  the  person  is 
excluded. 

(c)  Federal  employment. 

(d)  A  transaction  that  the  [Agency 
noun]  needs  to  respond  to  a  national  or 
agency-recognized  emergency  or 
disaster. 

(e)  A  permit,  license,  certificate,  or 
similar  instnunent  issued  as  a  means  to 
regiUate  public  health,  safety,  or  the 
envfronment,  unless  the  [Agency  noun] 
specifically  designates  it  to  be  a  covered 
transaction. 

(f)  An  incidental  benefit  that  results 
from  ordinary  governmental  operations. 

(g)  Any  other  transaction  if  tne 
application  of  an  exclusion  to  the 
transaction  is  prohibited  by  law. 

§  _.220    Are  any  procurement  contracts 
included  as  covered  transactions? 

Covered  transactions  under  this  part 
do  not  include  any' proctuement 
contracts  awarded  directly  by  a  Federal- 
■  agency  (those  transactions  are  covered 
under  the  Federal  Acquisition 
Regulation),  but  they  do  include  some 
procurement  contracts  awarded  by  non- 
Federal  participants  in  nonprociu^ment 
covered  transactions  (see  appendix  to 
this  part).  Specifically,  a  contract  for 
goods  or  services  is  a  covered 


transaction  if  any  of  the  following 
applies: 

(a)  The  contract  is  awarded  by  a 
participant  in  a  nonprocurement 
transaction  that  is  covered  under 

§ .210,  and  the  amount  of  the  contract 

is  expected  to  equal  or  exceed  $25,000. 

(b)  The  contract  requires  the  consent 
of  a(n)  [Agency  adjective]  official.  In 
that  case,  the  contract,  regardless  of  the 
amount,  always  is  a  covered  transaction, 
and  it  does  not  matter  who  awarded  it. 
For  example,  it  could  be  a  subcontract 
awarded  by  a  contractor  at  a  tier-below 

a  nonprocurement  transaction,  as  shown 
in  the  appendix  to  this  part. 

(c)  The  contract  is  for  federally- 
required  audit  services. 

§    .225    How  do  I  know  if  a  transaction  in 
which  I  may  participate  is  a  covered 
transaction? 

As  a  participant  in  a  transaction,  you 
will  know  that  it  is  a  covered 
transaction  because  the  ageticy 
regulations  governing  the  transaction, 
the  appropriate  agency  official,  or 
participant  at  the  next  higher  tier  who 
enters  into  the  transaction  with  you, 
will  tell  you  that  you  must  comply  with 
applicable  portions  of  this  part. 

Subpart  C— Responsibilities  of 
Participants  Regarding  Transactions 

Doing  Business  With  Other  Persons 

§    .300    IMay  I  enter  into  a  covered 
transaction  with  an  excluded  or  disqualified 
person? 

(a)  You  as  a  participant  may  not  enter 
into  a  covered  transaction  with  an 
excluded  person,  unless  the  [Agency 
noun]  grants  an  exception  under 
§_.120. 

(b)  You  may  not  enter  into  any 
transaction  with  a  person  who  is 
disqualified  frt)m  that  transaction, 
unless  you  have  obtained  an  exception 
under  the  disqualifying  statute. 
Executive  order,  or  regulation. 

§_.305    What  must  i  do  if  a  Federal 
agency  excludes  a  person  with  whom  I  am 
already  doing  business  in  a  covered 
transaction? 

(a)  You  as  a  participant  may  continue 
covered  transactions  with  an  excluded 
person  if  the  transactions  were  in 
existence  when  the  agency  excluded  the 
person.  However,  you  are  not  required 
to  continue  the  transactions,  and  you 
may  consider  termination.  You  should 
make  a  decision  about  whether  to 
terminate  and  the  type  of  termination 
action,  if  any,  only  after  a  thorough 
review  to  ensiue  that  the  action  is 
proper  and  appropriate. 

(b)  You  may  not  renew  or  extend 
covered  transactions  (other  than  no-cost 
time  extensions)  with  any  excluded 


person,  unless  the  [Agency  noun]  grants 
an  exception  under  § .120. 

§    .310    May  I  use  the  services  of  an 
excluded  person  under  a  covered 
transaction? 

(a)  You  as  a  participant  may  continue 
to  use  the  services  of  an  excluded 
person  as  a  principal  under  a  covered 
transaction  if  you  were  using  the 
services  of  that  person  in  the  transaction 
before  the  person  was  excluded. 
However,  you  are  not  required  to 
continue  using  that  person's  services  as 
a  principal. 

(b)  You  may  not  begin  to  use  the 
services  of  an  excluded  person  as  a 
principal  under  a  covered  transaction 
unless  the  [Agency  noun]  grants  an 
exception  under  §     .120. 

§     .31 5    Must  I  verify  that  principals  of  my 
covered  transactions  are  eligible  to 
participate? 

Yes,  you  as  a  participant  are 
responsible  for  determining  whether 
any  principal  of  your  covered 
transactions  is  excluded  or  disqualified 
from  participating  in  the  transaction. 

You  may  decide  the  method  and 
frequency  by  which  you  do  so.  You 
may,  but  you  are  not  required  to,  check 
the  govemmentwide  Ust. 

§     .320    What  happens  if  I  do  business 
with  an  excluded  person  in  a  covered 
transaction? 

If  as  a  participant  you  knowingly  do 
business  with  an  excluded  person,  we 
may  disallow  costs,  annul  or  terminate 
the  transaction,  issue  a  stop  work  order, 
debar  or  suspend  you,  or  take  other 
remedies  as  appropriate. 

§    .325    What  requirements  must  I  pass 
down  to  persons  at  lower  tiera  with  wtiom 
I  intend  to  do  business? 

Before  entering  into  a  covered 
transaction  with  a  participant  at  the 
next  lower  tier,  you  must  require  that 
participant  to: 

(a)  Comply  with  this  subpart  as  a 
condition  of  participation  in  the 
transaction.  You  may  do  so  using  any 
method(s),  unless  §     .430  requires  you 
to  use  specific  methods. 

(b)  Pass  the  requirement  to  comply 
with  this  subpart  to  each  person  with 
whom  the  participant  enters  into  a 
covered  transaction  at  the  next  lower 
tier. 

Disclosing  Information — Primary  Tier 
Participants 

§  .330  What  information  must  I  provide 
tiefore  entering  into  a  covered  transaction 
with  the  [Agency  noun]? 

Before  you  enter  into  a  covered 
transaction  at  the  primary  tier,  you  as 
the  participant  must  notify  the  [Agency 
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adjective]  office  that  is  entering  into  the 
transaction  with  you,  if  you  know  that 
you  or  any  of  the  principals  for  that 
covered  transaction: 

(a)  Are  presently  excluded  or 
disqualified; 

(b)  Have  been  convicted  within  the 
preceding  three  years  of  any  of  the 
offenses  listed  in  §  _.  800(a)  or  had  a 
civil  judgment  rendered  against  you  for 
one  of  those  ofiienses  witl£n  that  time 
period; 

(c)  Are  presently  indicted-for  or 
otherwise  crimin^y  or  civilly  charged 
by  a  governmental  entity  (Federal,  state 
or  lo^)  with  commission  of  any  of  the 
onuses  listed  in  § .800(a);  or 

(d)  Have  had  one  or  more  public 
transactions  (Federal,  state,  or  local) 
terminated  within  the  preceding  three 
years  for  cause  or  default. 


}_J35    If  I  diaclOM  unfavorable 

inlet  mailon  required  under  f  _.330,  will  I  be 


I  peiticipeling  in  the 

As  a  primary  tier  participant,  your 
disclosure  of  unfavorable  information 
about  yourself  or  a  principal  under 

§ .330  will  not  necessarily  cause  us  to 

deny  your  participation  in  the  covered 
transaction.  We  will  consider  the 
information  when  we  determine 
whether  to  enter  into  the  covered 
transaction.  We  also  will  consider  any 
additional  information  or  explanation 
that  you  elect  to  submit  with  the 
disclosed  information. 

f_.340    What  happens  if  I  fail  to  diaciose 
information  raquirod  under  |_.3307 

If  we  later  determine  that  you  failed 

to  disclose  information  imder  § .330 

that  you  knew  at  the  time  you  entered . 
into  the  covered  transaction,  we  may 

(a)  Terminate  the  transaction  for 
material  failiue  to  comply  with  the 
tem^s  and  conditions  of  the  transaction; 
or 

(b)  Pursue  any  other  available 
remedies,  including  suspension  and 
debarment. 

f_.345    What  must  I  do  if  I  learn  of 
information  required  under  f  _.330  aftar 
entering  into  a  coverad  transaction  with  ttie 
[Agency  noun]? 

At  any  time  after  you  enter  into  a 
covered  transaction,  you  must  give 
immediate  written  notice  to  the  [Agency 
adjective]  office  with  which  you  entered 
into  the  transaction  if  you  learn  either 
that— 

(a)  You  failed  to  disclose  information 
earlier,  as  required  by  § .330;  or 

(b)  Due  to  changed  circumstances, 
you  or  any  of  the  principals  for  the 
transaction  now  meet  any  of  the  criteria 
inS_.33a 


Disclosing  Information— Lower  Tier 
Participants 

§    .350    What  information  must  i  provide 
to  a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  ttiat 
participant? 

Before  you  enter  into  a  covered 
transaction  with  a  person  at  the  next 
higher  tier,  you  as  a  lower  tier 
participant  must  notify  that  person  if 
you  know  that  you  or  any  of  the 
principals  are  presently  excluded  or 
disqualified. 

§    .355    What  happens  if  I  fail  to  disclose 
information  required  under  f  _.350? 

If  we  later  determine  that  you  failed 
to  tell  the  person  at  the  higher  tier  that 
you  were  excluded  or  disqualified  at  the 
time  you  entered  into  the  covered 
transaction  with  that  person,  we  may 
pursue  any  available  remedies, 
including  suspension  and  debarment. 

§_.360    What  must  I  do  if  I  loam  of 
Information  required  under  §_.350  after 
entering  into  a  covered  transaction  with  a 
higfier  tier  participant? 

At  any  time  after  you  enter  into  a 
lower  tier  covered  transaction  with  a 
person  at  a  higher  tier,  you  must 
provide  immediate  written  notice  to  that 
person  if  you  learn  either  that — 

(a)  You  failed  to  disclose  information 
earlier,  as  required  by  § .350;  or 

(b)  Due  to  changea  circumstances, 
you  or  any  of  the  principals  for  the 
transaction  now  meet  any  of  the  criteria 
in§_.350. 

Subpart  D— Responsibilities  of 
[Agency  adjective]  Officials  Regarding 
Transactions 

§_.400    May  I  enter  into  a  transaction  with 
an  excluded  or  disqualified  person? 

(a)  You  as  an  agency  official  may  not 
enter  into  a  covered  transaction  Mdth  an 
excluded  person  unless  you  obtain  an 
exception  under  § .120. 

(b)  You  may  not  enter  into  any 
transaction  with  a  person  who  is 
disqualified  bom  that  transaction, 
unless  you  obtain  a  waiver  or  exception 
under  the  statute.  Executive  order,  or 
regulation  that  is  the  basis  for  the 
person's  disqualification. 

§_.405    May  I  enter  into  a  covered 
transaction  with  a  participant  If  a  principal 
of  the  transaction  is  excluded? 

As  an  agency  official,  you  may  not 
enter  into  a  covered  transaction  with  a 
participant  if  you  know  that  a  principal 
of  the  transaction  is  excluded,  unless 
you  obtain  an  exception  imder  § .120. 

§_.410    May  I  approve  a  porticiponf  a  use 
of  the  services  of  an  exdudad  parson? 

After  entering  into  a  covered 
transaction  with  a  participant,  you  as  an 


agency  official  may  not  approve  a 
participant's  use  of  an  excluded  person 
as  a  principal  under  that  transaction, 
unless  you  obtain  an  exception  imder 
§_.120.  . 

§_.415   What  must  I  do  if  a  Federal 
agency  excludes  the  participant  or  a 
prineipal  after  I  enter  Into  a  covered 
transaction? 

(a)  You  as  an  agency  official  may 
continue  covered  transactions  with  an 
excluded  person,  or  imder  which  an 
excluded  person  is  a  principal,  if  the 
transactions  were  in  existence  when  the 
person  was  excluded.  You  are  not 
required  to  continue  the  transactions, 
however,  and  you  may  consider 
termination.  You  should  make  a 
decision  about  whether  to  terminate  and 
the  type  of  termination  action,  if  any, 
only  ^er  a  thorough  review  to  ensure 
that  the  action  is  proper. 

(b)  You  may  not  renew  or  extend 
covered  transactions  (other  than  no-cost 
time  extensions)  with  any  excluded 
person,  or  imder  which  an  excluded 
person  is  a  principal,  unless  you  obtain 
an  exception  under  § .120. 

§_^.420    May  I  approve  a  transaction  with 
an  excluded  or  disquaiiflad  parson  at  a 
lower  tier? 

If  a  transaction  at  a  lower  tier  is 
subject  to  your  approval,  you  as  an 
agency  official  may  not  approve — 

(a)  A  covered  transaction  with  a 
person  who  is  currently  excluded, 
unless  you  obtain  an  exception  under 
§_.120;or 

(b)  A  transaction  with  a  person  who 
is  disqualified  from  that  transaction, 
unless  you  obtain  a  waiver  or  exception 
under  the  statute,  Executive  order,  or 
regulation  that  is  the  basis  for  the 
person's  disqualification. 


S_.425    Whan  do  I  check  to  SOS  If  a 
parson  is  excluded  or  disqualifiad? 

As  an  agency  official,  you  must  check 
to  see  if  a  person  is  excluded  or 
disqualified  before  you — 

(a)  Enter  into  a  primary  tier  covered 
transaction; 

(b)  Approve  a  principal  in  a  primary 
tier  covered  transaction; 

(c)  Approve  a  lower  tier  participant  if 
agency  approval  of  the  lower  tier 
participant  is  required;  or 

(d)  Approve  a  principal  in  connection 
with  a  lower  tier  transaction  if  agency 
approval  of  the  principal  is  required. 

f_.430    How  do  I  check  to  ssa  if  a  person 
is  axckidad  or  diaquallfiad? 

You  check  to  see  if  a  person  is 
excluded  or  disqualified  in  two  ways: 

(a)  You  as  an  agency  official  must 
check  the  govemmentwide  List  when 
you  take  any  action  listed  in  § .425. 
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(b)  You  must  review  information  that 
a  participant  gives  you,  as  required  by 

§ .330,  about  its  status  or  the  status  of 

the  principals  of  a  transaction. 

§  __.435    What  must  i  require  of  a  primary 
tier  participant? 

You  as  an  agency  official  must  require 
each  participant  in  a  primary  tier 
covered  transaction  to — 

(a)  Comply  with  subpart  C  of  this  part, 
as  a  condition  of  participation  in  the 
transaction;  and 

(b)  Communicate  the  requirement  to 
comply  with  Subpart  C  of  this  part  to 
persons  at  the  next  lower  tier  with 
whom  the  primary  tier  participant 
enters  into  covered  transactions. 

§_.440    [Reserved] 

§_.445    What  action  may  I  take  if  a 
primary  tier  participant  knowingly  does 
tHisiness  with  an  exdudad  or  disqualifiad 
person? 

If  a  participant  knowingly  does 
business  with  an  excluded  or 
,  disqualified  person,  you  as  an  agency 
official  may  refer  the  matter  for 
suspension  and  debarment 
consideration. 

You  may  also  disallow  costs,  annul  or 
terminate  the  transaction,  issue  a  stop 
work  order,  or  take  any  other 
appropriate  remedy. 

§_.450    What  action  may  I  take  if  a 
primary  tier  participant  fails  to  disckMO  the 
information  required  under  §_.330? 

If  you  as  an  agency  official  determine 
that  a  participant  failed  to  disclose 

information,  as  required  by  § .330.  at 

the  time  it  entered  into  a  covered 
transaction  with  you,  you  may — 

(a)  Terminate  the  transaction  for 
material  failure  to  comply  with  the 
terms  and  conditions  of  the  transaction; 
or 

(b)  Pursue  any  other  available 
remedies,  including  suspension  and 
debarment. 

§_.455    What  may  I  do  if  a  tower  tier 
participant  fails  to  disctose  the  information 
required  under  §_.350  to  ttw  next  higher 
tier? 

If  you  as  an  agency  official  determine 
that  a  lower  tier  participant  failed  to 
disclose  information,  as  required  by 

§ .350,  at  the  time  it  entered  into  a 

covered  transaction  with  a  participant  at 
the  next  higher  tier,  you  may  pursue  any 
remedies  available  to  you,  including  the 
initiation  of  a  suspension  or  debarment 
action. 


Subpart  E— Govemmentwide  List  of 
Parties  Exciudsd  or  Disqualified  From 
Federal  Procurement  and 
Nonprocurement  Programs 

§_.500    What  is  the  purpose  of  the  List? 

The  List  is  a  widely  available  source 
of  the  most  current  information  about 
persons  who  are  excluded  or 
disqualified  from  covered  transactions. 

§_.505    Who  uses  the  List? 

(a)  Federal  agency  officials  use  the 
List  to  determine  whether  to  enter  into 
a  transaction  with  a  person,  as  required 
under  § .410. 

(b)  Participants  also  may,  but  are  not 
required  to,  use  the  List  to  determine 
if— 

(1)  Principals  of  their  transactions  are 
excluded  or  disqualified,  as  required 
under  § .315;  or 

(2)  Persons  with  whom  they  are 
entering  into  covered  transactions  at  the 
next  lower  tier  are  excluded  or 
disqualified. 

(c)  The  List  is  available  to  the  general 
public. 

S_.S10    Who  maintains  the  List? 

In  accordance  with  the  0MB 
guidelines,  the  General  Services 
Administration  (GSA)  compiles, 
maintains  and  distributes  the  List. 

§  _J15    What  specific  information  is  on 
the  List? 

(a)  At  a  minimum,  the  List  indicates — 

(1)  The  full  name  (where  available) 
and  address  of  each  excluded  and 
disqualified  person,  in  alphabetical 
order,  with  cross  references  if  more  than 
one  name  is  involved  in  a  single  action; 

(2)  The  type  of  action; 

<   (3)  The  cause  for  the  action; 

(4)  The  scope  of  the  action; 

(5)  Any  termination  date  for  the 
action; 

(6)  The  agency  and  name  and 
telephone  number  of  the  agency  point  of 
contact  for  the  action;  and 

(7)  The  Contractor  and  Government  ' 
Establishment  (CAGE)  code  or  other 
similar  code  approved  by  the  GSA,  of 
the  excluded  or  disqualified  person,  if 
available. 

(b)(1)  The  database  for  the  electronic 
version  of  the  List  includes  a  field  for 
the  Taxpayer  Identification  Number 
(TIN)  (the  social  security  number  (SSN) 
for  an  individual)  of  an  excluded  or 
disqualified  person. 

(2)  GSA  discloses  the  SSN  of  an 
'  individual  to  verify  the  identity  of  an 
individual,  only  if  permitted  under  the 
Privacy  Act  of  1974  and,  if  appropriate, 
the  Computer  Matching  and  Privacy 
Protection  Act  of  1988,  as  codified  in  5 
U.S.C.  552a. 


f__.S20    WhogWasthsGSAths 
information  that  it  puts  on  the  List? 

Federal  officials  who  take  actions  to 
exclude  persons  under  this  part  or 
officials  who  are  responsible  for 
identifying  disqualified  persons  must 
provide  current  information  about  those 
persons  to  the  GSA.  They  must  give  the 
GSA— 

(a)  Information  required  by 
§_.515(a); 

(b)  The  Taxpayer  Identification 
Number  (TIN)  of  the  excluded  or 
disqualified  person,  including  the  social 
security  number  (SSN)  for  an 
individual,  if  the  number  is  available 
and  may  be  disclosed  imder  law; 

(c)  Information  about  an  excluded  or 
disqualified  person  within  five  working 
days,  unless  the  GSA  agrees  to  an 
alternative  schedule,  after — 

(1)  Taking  an  exclusion  action; 

(2)  Modifying  or  rescinding  an 
exclusion  action; 

(3)  Finding  that  a  person  is 
disqualified;  or 

(4)  Finding  that  there  has  been  a 
change  in  the  status  of  a  person  who  is 
listed  as  disqualified. 

§_J25    Whom  do  I  ask  if  i  have  questions 
about  a  specific  person  on  the  List? 

If  you  have  questions  about  a  listed 
person,  ask  the  Federal  agency  that  took 
the  action  placing  the  person's  name  on 
the  List. 

§_.530    Where  can  I  get  the  Ust? 

You  can  get  the  information  contained 
on  the  List  in  two  ways. 

(a)  You  may  subscribe  to  a  printed  . 
version  which  you  may  obtain  by 
purchasing  a  yearly  subscription.  A 
Federal  agency  may  subscribe  through 
its  printing  and  distribution  office.  The 
public  may  obtain  a  subscription  from 
the  Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402,  or  by  calling  the 
Government  Printing  Office  Inquiry  and 
Order  Desk  at  (202)  783-3238. 

(b)  You  may  access  the  List  through 
the  Internet,  currently  at  http:// 
epls.amet.gov. 

Subpart  F— General  Principles  Relating 
to  Suspension  and  Debarment  Actions 

S    .600    How  do  suspension  and 
datMrment  actions  start? 

When  we  receive  information  from 
any  source  concerning  a  cause  for 
suspension  or  debarment,  we  will 
promptly  report  and  investigate  it.  We 
refer  the  question  of  whether  to  suspend 
or  debar  you  to  our  suspending  or 
debarring  official  for  consideration,  if 
appropriate. 
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}_.605    How  ftoMSUspenfiondlffar  from 
ctobwinant? 

Suspension  differs  from  debarment  in 
that: 

A  suspending  official .  . 


(a)  Imposes  suspension  as  a  temporary  status  of  ineligibility  for  pro- 
curement and  nonprocurement  transactions,  pending  completion  of 
an  investigation  or  legal  proceedings. 

(b)Must— 

(1)  Have  adequate  evidence  that  there  may  be  a  cause  for  debar- 
ment of  an  individual  or  business;  and. 

(2)  Conclude  that  there  is  an  immediate  need  to  take  action  to  pro- 
tect the  Federal  interest. 

(c)  Usually  imposes  the  suspension  first,  and  promptly  notifies  the  sus- 
pended person,  giving  the  person  an  opportunity  to  contest  the  sus- 
pension and  have  it  lifted. 


A  debarring  official 


Imposes  debarment  for  a  specified  period  as  a  final  determination  that 
a  person  is  not  presently  responsible. 

Must  conclude,  based  on  a  preponderance  of  tt\p  evidence,  that  the  in- 
dividual or  business  has  engaged  in  conduct  that  warrants  debars 
ment. 


Imposes  debarment  after  giving  the  respondent  notice  of  the  action 
and  an  opportunity  to  contest  the  proposed  debarment. 


|_.610  What  procodures  dees  the 
[Agency  noun]  uao  in  suspension  and 
debonnent  ectlons? 

In  deciding  whether  to  suspend  or 
debar  you,  we  handle  the  actions  as 
informally  as  practicable,  consistent 
with  principles  of  fundamental  fairness. 

(a)  For  suspension  actions,  we  use  the 
procediues  in  this  subpart  and  Subpart 
G  of  this  part. 

(b)  For  debarment  actions,  we  use  the 
procedures  in  this  subpart  and  Subpart 
H  of  this  part. 


f_.615    How  does  the  [Agency  noun] 
nottfy  a  paraon  of  susfMnaion  and 

^  .  ml   .    . -m.    M  ■11.1  Mia^ 

OHMnnani  acnons  r 

The  suspending  or  debarring  official 
sends  a  written  notice  to  you,  your 
identified  cotmsel,  yoiu  agent  for 
service  of  process,  or  any  of  your 
partners,  officers,  directors,  owners,  or 
joint  venturers  to  the  last  known  street 
address,  focsimile  nmnber,  or  e-mail 
address.  The  notice  is  efiiective  if  sent  to 
any  of  these  persons. 


|_.C2S    Do  Federal  agandaa  coordinate 
•uapsnalon  and  debarment  actions? 

Yes,  when  more  than  one  Federal 
agency  has  an  interest  in  a  suspension 
or  d^iarment.  the  agencies  may 
consider  designating  one  agency  as  the 
lead  agency  for  making  the  decision. 
Agmcies  are  encouraged  to  establish 
methods  and  procedures  for 
co<xrdinating  their  suspension  and 
debarment  actions. 


|.«2S 

or' 


What  ia  the  acopa  of  a  suspanaion 


If  you  are  suspended  or  debarred,  the 
suspension  or  debarment  is  effective  as 
follows: 

(a)  Your  suspension  or  debarment 
constitutes  suspension  or  debarment  of 
all  of  your  divisions  and  other 
organizational  elements  from  all 
covered  transactions,  unless  the 
suspension  or  debarment  decision  is 
limited — 


(1)  By  its  terms  to  one  or  more 
specifically  identified  individuals, 
divisions,  or  other  organizational 
elements;  or 

(2)  To  specific  types  of  transactions, 
(b)  Any  affiUate  of  a  participant  may 

be  included  in  a  suspension  or 
debarment  action  if  the  suspending  or 
debarring  official — 

(1)  Officially  names  the  affiliate  in  the 
notice;  and 

(2)  Gives  the  affiliate  an  opportimity 
to  contest  the  action. 

§_.630    May  the  [Agency  noun]  impute 
conduct  of  one  person  to  another? 

For  purposes  of  determining  the  scope 
of  your  suspension  or  debarment,  we 
may  impute  conduct  as  follows: 

(a)  Conduct  imputed  to  participant. 
We  may  impute  the  fraudulent, 
criminal,  or  other  seriously  improper 
conduct  of  any  officer,  director, 
shareholder,  partner,  employee,  or  other 
individual  associated  with  a  participant 
to  the  participant  when  the  conduct 
ocdured  in  connection  with  the 
individual's  performance  of  duties  for  or 
on  behalf  of  the  participant,  or  with  the 
participant's  knowledge,  approval  or 
acquiescence.  The  participant's 
acceptance  of  the  benefits  derived  from 
the  conduct  is  evidence  of  knowledge, 
approval  or  acquiescence. 

(b)  Conduct  imputed  to  individuals 
associated  with  participant.  We  may 
impute  the  fraudulent,  criminal,  or 
other  seriously  improper  conduct  of  a 
participant  to  any  officer,  director, 
shareholder,  partner,  employee,  or  other 
individual  associated  with  the 
participant  who  participated  in.  knew  of 
or  had  reason  to  know  of  the 
participant's  conduct. 

(c)  Conduct  of  one  participant 
imputed  to  other  participants  in  a  joint 
venture.  We  may  impute  the  fraudulent, 
criminal,  or  other  seriously  impropw 
conduct  of  one  participant  in  a  joint 
venture,  grant  pursuant  to  a  joint 


application,  or  similar  arrangement  to 
other  participants  if  the  conduct  . 
occurred  for  or  on  behalf  of  the  joint 
venture,  grant  pursuant  to  a  joint 
application  or  similar  arrangement,  or 
with  the  knowledge,  approval,  or 
acquiescence  of  those  participants. 
Acceptance  of  the  benefits  derived  from 
the  conduct  is  evidence  of  knowledge, 
approval,  or  acquiescence. 

Settlement  and  Voluntary  Exclusion 

S_.635    illay  the  [Agency  noun]  settie  a 
dabamant  or  suaparaion  action? 

Yes,  we  may  settle  a  debarment  or 
suspension  action  at  any  time  if  it  is  in 
the  best  interests  of  the  Federal 
Govermnent. 

i_.640    May  a  sattiamant  inciude  a 
voluntary  excluaion? 

Yes,  if  we  enter  into  a  settlement  with 
you  in.  which  you  agree  to  be  excluded, 
it  is  called  a  voluntary  exclusion  and 
has  govemmentwide  effect. 

§_.645    Do  other  Federal  agandaa  Imow  If 
the  [Agency  noun]  agraea  to  a  voluntary 
exehiaion? 

(a)  Yes.  we  send  information 
regarding  a  voluntary  exclusion  to  the 
General 

Services  Administration  for  entry  into 
the  List. 

(b)  Also,  any  agency  or  person  may 
contact  us  to  find  out  the  details  of  a 
voluntary  exclusion. 


Subpart  G—Suapwttion 

f_.700   Whan  may  the  euapending  official 
laauea  auapanaion? 

Suspension  is  a  serious  action.  Using 
the  procediires  of  this  subpart  and 
Subpart  F  of  this  part,  the  suspending 
official  may  impose  suspension  only 
when  that  official  determines  that — 

(a)  There  exisj^'adequate  evidence  to 
suspect  that  a  cause  for  debarment 
under  § .800  may  exist;  and 


17_J.».I    fe»« 
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(b)  Immediate  action  is  necessary  to 
protect  the  public  interest. 

i_.705    What  doea  the  euapending  official 
consider  in  iaauing  a  suspension? 

(a)  In  determining  the  adequacy  of  the 
evidence  to  support  the  suspension,  the 
suspending  official  considers  how  much 
information  is  available,  how  credible  it 
is  given  the  circumstances,  whether  or 
not  important  allegations  are 
corroborated,  and  what  inferences  can 
reasonably  be  drawn  as  a  result.  During 
this  assessment,  the  suspending  official 
may  examine  the  basic  documents, 
including  grants,  cooperative 
agreements,  loan  authorizations, 
contracts,  and  other  relevant 
documents. 

(b)  An  indictment,  conviction,  civil 
jud^ent.  or  other  official  findings  by 
Federal.  State,  or  local  bodies  that 
determine  factual  and/or  legal  matters, 
constitutes  adequate  evidence  for 
purposes  of  suspension  actions. 

(c)  In  deciding  whether  immediate 
action  is  needed  to  protect  the  public 
interest,  the  suspending  official  has 
wide  discretion.  For  example,  the 
suspending  official  may  infer  the 
necessity  for  immediate  action  to 
protect  the  public  interest  either  bom 
the  nature  of  the  circumstances  giving 
rise  to  a  cause  for  suspension  or  bom 
potential  business  relationships  or 
involvement  with  a  program  of  the 
Federal  Government. 

f_.710    When  does  a  ausponsion  take 
effect? 

A  suspension  is  effective  when  the 
suspending  official  signs  the  decision  to 
suspend. 

§  _.71 5    What  notice  does  the  suspending 
official  give  me  If  I  am  suspended? 

After  deciding  to  suspend  you.  the 
suspending  official  promptly  sends  you 
a  Notice  of  Suspension  advising  you— 

(a)  That  you  have  been  suspended; 

(b)  That  your  suspension  is  based 
on — 

(1)  An  indictment; 

(2)  A  conviction; 

(3)  Other  adequate  evidence  that  you 
have  committed  irregularities  which 
seriously  reflect  on  the  propriety  of 
further  Federal  Govermnent  dealings 
with  you;  or 

(4)  Conduct  of  another  person  that  has 
been  imputed  to  you.  or  your  affiliation 
with  a  suspended  or  debarred  person; 

(c)  Of  any  other  irregularities  in  terms 
sufficient  to  put  you  on  notice  without 
disclosing  the  Federal  Government's 
evidence; 

(d)  Of  die  cause(s)  upon  which  we 

reUed  imder  § .700  for  imposing 

suspension; 


(e)  That  yoiu  suspension  is  for  a 
temporary  period  pending  the 
completion  of  an  investigation  or 
resulting  legal  or  debarment 
proceedings; 

(f)  Of  the  applicable  provisions  of  this 
subpart,  Subpart  F  of  this  part,  and  any 
other  (Agency  adjective]  procedures 
governing  suspension  decision  making; 
and 

(g)  Of  the  govemmentwide  effect  of 
your  suspension  bom  prociuement  and 
nonprocurement  programs  and 
activities. 

f  _.720    How  may  I  contest  a  suspension? 

If  you  as  a  respondent  wish  to  contest 
a  suspension,  you  or  yoiu  representative 
must  provide  die  suspending  official 
with  information  in  opposition  to  the 
suspension. 

You  may  do  this  orally  or  in  writing, 
but  any  information  provided  orally  that 
you  consider  important  must  also  be 
submitted  in  writing  for  the  official 
record. 

§_.725    How  much  time  do  i  have  to 
contest  a  suspension? 

(a)  As  a  respondent  you  or  your 
representative  must  either  send,  or  make 
arrangements  to  appear  and  present,  the 
information  and  argument  to  the 
suspending  official  vdthin  30  days  after 
you  receive  the  Notice  of  Suspension. 

(b)  We  consider  the  notice  to  be 
received  by  you — 

(1)  When  delivered,  if  we  mail  the 
notice  to  the  last  known  street  address, 
or  five  days  after  we  send  it  if  the  letter 
is  undeliverable; 

(2)  When  sent,  if  we  send  the  notice 
by  facsimile  or  five  days  after  we  send 
it  if  the  facsimile  is  undeliverable;  or 

(3)  When  delivered,  if  we  send  the 
notice  by  e-mail  or  five  days  after  we 
send  it  if  the  e-mail  is  undeliverable. 

f_.730    What  information  must  i  provide 
to  tlie  suspending  official  if  I  contest  the 
suspension? 

(a)  In  addition  to  any  information  and 
argument  in  opposition,  as  a  respondent 
your  submission  to  the  suspending 
official  must  identify —  . 

(1)  Specffic  facts  tnat  contradict  the 
statements  contained  in  the  Notice  of 
Suspension.  A  general  denial  is 
insiifficient  to  raise  a  genuine  dispute 
over  facts  material  to  the  suspension; 

(2)  All  existing,  proposed,  or  prior 
exclusions  under  regulations 
implementing  Executive  Order  12549 
and  all  similar  actions  taken  by  Federal, 
state,  or  local  agencies,  including 
administrative  agreements  that  affect 
only  those  agencies; 

(3)  All  criminal  and  civil  proceedings 
not  included  in  the  Notice  of 
Suspension  that  grew  out  of  facts 


relevant  to  the  cause(s)  stated  in  the 
notice;  and 

(4)  All  of  your  affiliates. 

(b)  If  you  fail  to  disclose  this 
information,  or  provide  false 
information,  the  [Agency  noim]  may 
seek  further  criminal,  civil  or 
administrative  action  against  you,  as 
appropriate. 

S_.73S    Under  what  conditions  do  I  get  an 
addltionai  opportunity  to  challenge  ttie 
facts  on  which  ttw  auspension  is  baaed? 

(a)  You  as  a  respondent  will  not  have 
an  additional  opportunity  to  challenge 
the  facts  if  the  suspending  official 
determines  that — 

(1)  Your  suspension  is  based  upon  an 
indictment,  conviction,  civil  judgment, 
or  other  finding  by  a  Federal,  State,  or 
local  body  for  which  an  opportunity  to 
contest  the  facts  was  provided; 

(2)  Your  presentation  in  opposition 
contains  only  general  denials  to 
information  contained  in  the  Notice  of 
Suspension; 

(3)  The  issues  raised  in  your 
presentation  in  opposition  to  the 
suspension  are  not  factual  in  nature,  or 
are  not  material  to  the  suspending 
official's  initial  decision  to  suspend,  or 
the  official's  decision  whether  to 
continue  the  suspension;  or 

(4)  On  the  basis  of  advice  from  the 
Department  of  Justice,  an  office  of  the 
United  States  Attorney,  a  State  attorney 
general's  office,  or  a  State  or  local 
prosecutor's  office,  that  substantial 
interests  of  the  government  in  pending 
or  contemplated  legal  proceedhigs  based 
on  the  same  facts  as  the  suspension 
would  be  prejudiced  by  conducting  fact- 
finding. 

(b)  You  will  have  an  opportunity  to 
challenge  the  facts  if  the  suspending 
official  determines  that — 

(1)  The  conditions  in  paragraph  (a)  of 
this  section  do  not  exist;  and 

(2)  Your  presentation  in  opposition 
raises  a  genuine  dispute  over  facts 
material  to  the  suspension. 

(c)  If  you  have  am  opportunity  to 
challenge  disputed  material  facts  under 
this  section,  the  suspending  official  or 
designee  must  conduct  additional 
proceedings  to  resolve  those  facts. 

I  _.740    Are  suspension  proceedings 
formal? 

(a)  Suspension  proceedings  are 
conducted  in  a  fafr'and  informal 
manner.  The  suspending  official  may 
use  flexible  procedures  to  allow  you  to 
present  matters  in  opposition.  In  so 
doing,  the  suspending  official  is  not 
required  to  follow  formal  rules  of 
evidence  or  procedure  in  creating  an 
official  record  upon  which  the  official 
will  base  a  final  suspension  decision. 
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(b)  You  as  a  respondent  or  your 
representative  must  submit  any 
documentary  evidence  you  want  the 
suspending  official  to  consider.  In 
adctition,  you  may  present  witnesses 
and  confront  any  person  the  agency 
presents  as  a  witness  against  you. 

f_.745    Isaraeordmadeotfact-flndtng 
»? 


(a)  Where  fact-finding  is  conducted, 
the  £act-finder  must  prepare  written 
finding!!  of  fact  for  the  record. 

(b)  A  transcribed  record  of  fact- 
finding proceedings  must  be  made, 
unless  you  as  a  respondent  and  the 
[Agency  noun]  agree  to  waive  it  in 
advance.  If  you  want  a  copy  of  the 
transcribed  record,  you  may  purchase  it. 

i_.750  WiMldoef  the  suspending  official 
eoneider  In  deciding  wftMlftsr  to  conHniM  or 
tsrminels  my  suspension? 

(a)  The  suspending  official  bases  the 
decision  on  all  information  contained  in 
the  official  record.  The  record 
includes — 

(1)  All  information  in  support  of  the 
suspending  official's  initial  decision  to 
suspend  you; 

(21  Any  further  information  and 
argument  presented  in  support  of,  or 
opposition  to,  the  suspension;  and 

(3)  Any  transcribed  record  of  fact- 
finding proceedings. 

(b)  The  suspenmng  official  may  refer 
disputed  material  facts  to  another 
official  for  findings  of  fact  The 
suspending  official  may  reject  any 
resulting  findings,  in  whole  or  in  part, 
only  after  specifically  determining  them 
to  be  arbitrary,  capricious,  or  clearly 
erroneous.  I 

}_.755    WhenwIilllcnowwtMtfMrthe 
suepension  is  continued  or  terminated? 

(a)  Where  no  additional  fact-finding  is 
conducted,  the  suspending  official  must 
make  the  decision  whether  to  continue, 
modify,  or  terminate  yoiu*  suspension 
within  45  days  of  closing  the  official 
record.  The  official  may  extend  that 
period  for  good  cause.  If  fact-finding  is 
conducted,  the  suspending  official  must 
make  the  fiinal  decision  as  promptly  as 
possible  after  the  record  is  closed. 

(b)  In  any  event,  the  suspending 
official  must  prepare  a  written  final 
decision  and  notify  you  of  the  decision 
and  the  reasons  for  it.  (See  § .615.) 

§_.760    How  long  msy  my  suspension 
lest? 

(a)  If  legal  or  debarment  proceedings 
are  initiated  at  the  time  of.  or  during 
your  suspension,  the  suspension  may 
continue  imtil  the  conclusion  of  those 
proceedings.  However,  if  proceedings 
are  not  initiated,  a  suspension  may  not 
exceed  12  months. 


(b)  The  suspending  official  may 
extend  the  12  month  limit  under 
paragraph  (a)  of  this  section  for  an 
additional  6  months  if  an  office  of  a  U.S. 
Assistant  Attorney  General,  U.S. 
Attorney,  or  other  responsible 
prosecuting  official  requests  an 
extension  in  writing.  In  no  event  may  a 
suspension  exceed  18  months  without 
initiating  proceedings  imder  paragraph 
(a)  of  this  section. 

(c)  The  suspending  official  must 
notify  the  appropriate  officials  under 
paragraph 

(b)  ofthis  section  of  an  impending 
termination  of  a  suspension  at  least  30 
days  before  the  12  month  period  expires 
to  allow  the  officials  an  opportunity  to 
request  an  extension. 

Subpart  H—Oebarment 
§.800    Wtiet  are  the  causes  for 


We  may  debar  a  person  for — 
(a)  Conviction  of  or  civil  judgment 
for— 

(1)  Commission  of  fraud  or  a  criminal 
offense  in  connection  with  obtaining, 
attempting  to  obtain,  or  performing  a 
public  or  private  agreement  or 
transaction; 

(2)  Violation  of  Federal  or  State 
antitrust  statutes,  including  those 
proscribing  price  fixing  between 
competitors,  allocation  of  customers 
between  competitors,  and  bid  rigging; 

(3)  Commission  of  embezzlement, 
theft,  forgery,  bribery,  felsffication,  or 
destruction  of  records,  making  false 
statements,  tax  evasion,  receiving  stolen 
property,  making  false  claims,  or 
obstruction  of  justice;  or 

(4)  Commission  of  any  other  offense 
indicating  a  lack  of  business  integrity  or 
business  honesty  that  seriously  and 
directiy  affects  your  present 
responsibility; 

jfi)  Violation  of  the  terms  of  a  public 
agreement  or  transaction  so  serious  as  to 
a£Fect  the  integrity  of  an  agency 
program,  such  as — 

(1)  A  willful  failure  to  perform  in 
accordance  with  the  terms  of  one  or 
more  public  agreements  or  transactions; 

(2)  A  history  of  failure  to  perform  or 
of  unsatisfactory  performance  of  one  or 
more  public  agreements  or  transactions; 
or 

(3)  A  willful  violation  of  a  statutory  or 
regulatory  provision  or  requirement 
applicable  to  a  public  agreement  or 
transaction; 

(c)  Any  of  the  following  causes: 
(1)  A  nonprocurement  debarment  by 
any  Federal  agency  taken  before  October 
1. 1988,  or  a  prociuement  debarment  by 
any  Federal  agency  taken  pursuant  to  48 
CFR  part  9,  subpart  9.4,  before  August 
25, 1995; 


(2)  Knowingly  doing  business  with  an 
ineligible  person,  except  as  permitted 
imder  §     .120  or  §  _.305; 

(3)  Failure  to  pay  a  single  substantial 
debt,  or  a  number  of  outstanding  debts 
(including  disallowed  costs  and 
overpayments,  but  not  including  sums 
owed  the  Federal  Government  imder  the 
Internal  Revenue  Code)  owed  to  any 
Federal  agency  or  instrumentality, 
provided  the  debt  is  uncontested  by  the 
debtor  or,  if  contested,  provided  that  the 
debtor's  legal  and  administrative 
remedies  have  been  exhausted; 

(4)  Violation  of  a  material  provision  of 
a  voluntary  exclusion  agreement  entered 
into  under  §_.640  or  of  any  settiement 
of  a  debarment  or  suspension  action;  or 

(5)  Violation  of  the  provisions  of  the 
Drug-Free  Workplace  Act  of  1988  (41 
U.S.C.  701);  or 

(d)  Any  other  cause  of  so  serious  or 
compelling  a  nature  that  it  affects  your 
present  responsibility. 

f_.805    Whet  notice  does  ttM  debarring 
offlciel  give  me  If  I  am  proposed  for 
deberment? 
After  consideration  of  the  causes  in 

§ .800  ofthis  subpart,  if  the  debarring 

official  proposes  to  debar  you,  the 
official  sends  you  a  Notice  of  Proposed 

Debarment,  pursuant  to  § .615, 

advising  you — 

(a)  That  the  debarring  official  is 
considering  debarring  you; 

(b)  Of  the  reasons  for  proposing  to 
debar  you  in  terms  sufficient  to  put  you 
on  notice  of  the  conduct  or  transactions 
upon  which  the  proposed  debarment  is 
based* 

(c)  Of  the  cause(s)  under  §_.800 
upon  which  the  debarring  official  relied 
for  proposing  your  debarment; 

(a)  Of  the  applicable  provisions  of 
this  subpart.  Subpart  F  of  this  part,  and 
any  other  [Agency  adjective]  procedures 
govemine  debarment;  and 

(e)  Of  me  govemmentwide  effect  of  a 
debarment  from  procurement  and 
nonprocurement  programs  and 
activities. 

§.810    When  does  a  delMrment  take 
effect? 

Unlike  suspension,  a  debarment  is  not 
effective  until  the  debarring  official 
issues  a  decision.  The  debarring  official 
does  not  issue  a  decision  until  the 
respondent  has  had  an  opportunity  to 
contest  the  proposed  debarment. 

§_.815    How  may  I  contest  a  proposed 
deberment? 

ff  you  as  a  respondent  wish  to  contest 
a  proposed  debarment,  you  or  yova 
representative  must  provide  the 
debarring  official  with  information  in 
opposition  to  the  proposed  debarment. 
You  may  do  this  orally  or  in  writing,  but 
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any  information  provided  orally  that 
you  consider  important  must  also  be 
submitted  in  writing  for  the  official 
record. 

§_.820    How  much  time  do  I  have  to 
contest  a  proposed  debarment? 

(a)  As  a  respondent  you  or  your 
representative  must  either  send,  or  make 
arrangements  to  appear  and  present,  the 
information  and  argiunent  to  the 
debarring  official  within  30  days  after 
you  receive  the  Notice  of  Proposed 
Debarment. 

(b)  We  consider  the  Notice  of 
Proposed  Debarment  to  be  received  by 
you — 

(1)  When  delivered,  if  we  mail  the 
notice  to  the  last  known  street  address, 
or  five  days  after  we  send  it  if  the  letter 
is  imdeliverable; 

(2)  When  sent,  if  we  send  the  notice 
by  facsimile  or  five  days  after  we  send 
it  if  the  facsimile  is  undeliverable;  or 

(3)  When  delivered,  if  we  send  the 
notice  by  e-mail  or  five  days  after  we 
send  it  if  the  e-mail  is  undeliverable. 

§  __.825    Wliat  information  must  I  provide 
to  the  deberring  officiai  H  i  contest  a 
proposed  debarment? 

(a)  In  addition  to  any  information  and 
argument  in  opposition,  as  a  respondent 
your  submission  to  the  debarring  official 
must  identify — 

(1)  Specific  facts  that  contradict  the 
statements  contained  in  the  Notice  of 
Proposed  Debarment.  Include  any 
information  about  any  of  the  factors 

listed  in  § .860.  A  general  denial  is 

insufficient  to  raise  a  genuine  dispute 
over  facts  material  to  the  debarment; 

(2)  All  existing,  proposed,  or  prior 
exclusions  imder  regulations 
implementing  Executive  Order  12549 
and  all  similar  actions  taken  by  Federal, 
State,  or  local  agencies,  inducting 
administrative  agreements  that  affect 
only  those  agencies: 

(3)  All  criminal  and  civil  proceedings 
not  included  in  the  Notice  of  Proposed 
Debarment  that  grew  out  of  facts 
relevant  to  the  cause(s)  stated  in  the 
notiice;  and 

(4)  All  of  your  affiliates. 

(b)  If  you  £ail  to  disclose  this 
information,  or  provide  false 
information,  the  [Agency  noun]  may 
seek  further  criminal,  civil  or 
administrative  action  against  you,  as 
appropriate. 

f_.830    Under  whet  conditions  do  I  get  en 
additional  opporlunHy  to  challenge  the 
feds  on  which  a  prapoeed  deberment  is 
beeed? 

(a)  You  as  a  respondent  will  not  have 
an  additional  opportimity  to  challeoige 
the  facts  if  the  debarring  official 
determines  that — 


(1)  Your  debarment  is  based  upon  a 
conviction  or  civil  judgment; 

(2)  Yoiu  presentation  in  opposition 
contains  only  general  denials  to 
information  contained  in  the  Notice  of 
Proposed  Debarment;  or 

(3)  The  issues  raised  in  your 
presentation  in  opposition  to  the 
proposed  debarment  are  not  factual  in 
natiue,  or  are  not  material  to  the 
debarring  official's  decision  whether  to 
debar. 

(b)  You  will  have  an  additional 
opportimity  to  challenge  the  facts  if  the 
debarring  official  determines  that — 

(1)  The  conditions  in  paragraph  (a)  of 
this  section  do  not  exist;  and 

(2)  Your  presentation  in  opposition 
raises  a  genuine  dispute  over  facts 
material  to  the  proposed  debarment 

(c)  If  you  have  an  opportunity  to 
challenge  disputed  material  facts  under 
this  section,  the  debarring  official  or 
designee  must  conduct  additional 
proceedings  to  resolve  those  facts. 

§  _.835    Are  debarment  proceedings 
formel? 

(a)  Debarment  proceedings  are 
conducted  in  a  f^  and  informal 
manner.  The  debarring  official  may  use 
flexible  procediues  to  allow  you  as  a 
respondent  to  present  matters  in 
opposition.  In  so  doing,  the  debarring 
official  is  not  required  to  follow  formal 
rules  of  evidence  or  procedure  in 
creating  an  official  record  upon  which 
the  official  will  base  the  decision 
whether  to  debar. 

(b)  You  or  your  representative  must 
submit  any  documentary  evidence  you 
want  the  debarring  official  to  consider. 
In  addition,  you  may  present  witnesses 
and  confront  any  person  the  agency 
presents  as  a  witness  against  you. 

§__J40    Is  a  record  mede  of  feet-finding 
proceedings? 

(a)  Where  fact-finding  is  conducted, 
the  fact-finder  must  prepare  written 
findings  of  fact  for  the  record. 

(b)  A.transcribed  record  of  fact- 
finding proceedings  must  be  made, 
unless  you  as  a  respondent  and  the 
[Agency  noun]  agree  to  waive  it  in 
advance.  If  you  want  a  copy  of  the 
transcribed  record,  you  may  purchase  it. 

§_.84S    What  does  the  dobening  official 
consider  in  deciding  wl«ether  to  deber  me? 

(a)  The  debarring  official  may  debar 

you  for  any  of  the  causes  in  § .800. 

However,  the  official  need  not  debar 
you  even  if  a  cause  for  debarment  exists. 
The  official  may  consider  the 
seriousness  of  your  acts  or  omissions 
and  the  mitigating  or  aggravating  factors 
set  forth  at  §_.860. 

(b)  The  debarring  official  bases  the 
decision  on  all  information  contained  in 


the  official  record.  The  record 
includes — 

(1)  All  information  in  support  of  the 
debarring  official's  proposed  debarment; 

(2)  Any  further  ii^ormation  and 
argument  presented  in  support  of,  or  in 
opposition  to,  the  proposed  debarment; 
and 

(3)  Any  transcribed  record  of  fact- 
finding proceedings. 

(c)  The  debarring  official  may  refer 
disputed  material  facts  to  another 
official  for  findings  of  fact.  The 
debarring  official  may  reject  any 
resultant  findings,  in  whole  or  in  part, 
only  after  specifically  determining  them 
to  be  arbitrary,  capricious,  or  clearly 
erroneous. 

§_.850    What  Is  the  standard  Of  proof  In 
a  debarment  action? 

(a)  In  any  debarment  action,  we  must 
establish  the  cause  for  debarment  by  a 
preponderance  of  the  evidence. 

(b)  If  the  proposed  debarment  is  based 
upon  a  conviction  or  civil  judgment,  the 
standard  of  proof  is  met. 

§_.855    Who  >MS  the  burden  of  proof  in  a 
deberment  action? 

(a)  We  have  the  burden  to  prove  that 
a  cause  for  debarment  exists. 

(b)  Once  a  cause  for  debarment  is 
established,  you  as  a  respondent  have 
the  burden  of  demonstrating  to  the 
satisfaction  of  the  debarring  official  that 
you  are  presenUy  responsible  and  that 
debarment  is  not  necessary. 

§_.860    What  factors  may  influence  ttie 
deberring  official's  dscision? 

This  section  lists  the  mitigating  and 
aggravating  factors  that  the  debarring 
official  may  consider  in  determining 
whether  to  debar  you  and  the  length  of 
your  debarment  period.  The  debarring 
official  may  consider  other  factors  if 
appropriate  in  light  of  the  circumstances 
of  a  particular  case.  The  existence  or 
nonexistence  of  any  factor,  such  as  one 
of  those  set  forth  in  this  section,  is  not 
necessarily  determinative  of  your 
present  responsibility.  In  making  a 
debarment  decision,  the  debarring 
official  may  consider  the  following 
factors: 

(a)  The  actual  or  potential  harm  or 
impact  that  results  or  may  result  from 
the  wrongdoing. 

(b)  The  frequency  of  incidents  and/or 
duration  of  the  wrongdoing. 

(c)  Whether  there  is  a  pattern  or  prior 
history  of  wrongdoing.  For  example,  if 
you  have  been  found  by  another  Federal 
agency  or  a  State  agency  to  have 
engaged  in  wrongdoing  similar  to  that 
found  in  the  debarment  action,  the 
existence  of  this  fact  may  be  used  by  the 
debarring  official  in  determining  that 
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you  have  a  pattern  or  prior  history  of 
wrongdoing. 

(d)  Whether  you  are  or  have  been 
excluded  or  disqualified  by  an  agency  of 
the  Federal  Government  or  have  not 
been  allowed  to  participate  in  State  or 
local  contracts  or  assistance  agreements 
on  a  basis  of  conduct  similar  to  one  or 
more  of  the  causes  for  debarment 
specified  in  this  part. 

(e)  Whether  you  have  entered  into  an 
administrative  agreement  with  a  Federal 
agency  or  a  State  or  local  government 
that  is  not  govemmentwide  but  is  based 
on  conduct  similar  to  one  or  more  of  the 
causes  for  debarment  specified  in  this 
part. 

(f)  Whether  and  to  what  extent  you 
planned,  initiated,  or  carried  out  the 
wrongdoing. 

(g)  Whether  you  have  accepted 
responsibility  for  the  wrongdoing  and 
recognize  the  seriousness  of  the 
misconduct  that  led  to  the  cause  for 
debarment. 

(h)  Whether  you  have  paid  or  agreed 
to  pay  all  criminal,  civil  and 
administrative  liabilities  for  the 
improper  activity,  including  any 
investigative  ot  administrative  costs 
incurred  by  the  government,  and  have 
made  or  agreed  to  make  full  restitution, 
(i)  Whemer  you  have  cooperated  fully 
with  the  government  agencies  during 
the  investigation  and  any  court  or 
administrative  action.  In  determining 
the  extent  of  cooperation,  the  debarring 
official  may  consider  when  the 
cooperation  began  and  whether  you 
disclosed  all  pertinent  information 
known  to  you. 

(j)  Whether  the  wrongdoing  was 
pervasive  within  yoiu  organization. 

(k)  The  kind  of  positions  held  by  the 
individuals  involved  in  the  wrongdoing. 

Q)  Whether  your  organization  took 
appropriate  corrective  action  or 
reme<Ual  measxires,  such  as  establishing 
ethics  training  and  implementing 
programs  to  prevent  recurrence. 

(m)  Whether  your  principals  tolerated 
the  offense. 

(n)  Whether  you  brought  the  activity 
cited  as  a  basis  for  the  debarment  to  the 
attrition  of  the  appropriate  government 
agency  in  a  timely  manner. 

(o)  Whether  you  have  fully 
investigated  the  circimistances 
suTOunding  the  cause  for  debarment 
and,  if  so,  made  the  result  of  the 
investigation  available  to  the  debarring 
official. 

(p)  Whether  you  had  effective 
standards  of  conduct  and  internal 
control  systems  in  place  at  the  time  the 
questioned  conduct  occiured. 
(q)  Whether  you  have  taken 
appropriate  disciplinary  action  against 
the  individiutls  responsible  for  the 


activity  which  constitutes  the  cause  for 
debarment. 

(r)  Whether  you  have  had  adequate 
time  to  eliminate  the  circiunstances 
within  your  organization  that  led  to  the 
cause  for  the  debarment. 

(s)  Other  factors  that  are  appropriate 
to  the  circimistances  of  a  particular  case. 

§    .865    How  long  may  my  debarmant 
last? 

(a)  If  the  debarring  official  decides  to 
debar  you,  your  period  of  debarment 
will  be  based  on  the  seriousness  of  the 
cause(s)  upon  which  your  debarment  is 
based.  Generally,  debarment  should  not 
exceed  three  years.  However,  if 
circiunstances  warrant,  the  debarring 
official  may  impose  a  longer  period  of 
debarment. 

(b)  In  determining  the  period  of 
debarment,  the  debarring  official  may 

consider  the  factors  in  § .860.-ff  a 

suspension  has  preceded  yoMi 
debarment,  the  debarring  official  must 
consider  the  time  you  were  suspended. 

(c)  If  the  debarment  is  for  a  violation 
of  the  provisions  of  the  Drug-Free 

Workplace  Act  of  1988,  your  period  of 
debarment  may  not  exceed 'five  years. 

§_.870    WhondolknowHthacMMrrlng 
official  debars  me? 

(a)  Where  no  additional  &ct-finding  is 
conducted,  the  debarring  official  must 
make  the  decision  whether  to  debar  you 
within  45  days  of  closing  the  official 
record.  The  debairing  official  may 
extend  that  period  for  good  cause.  If 
fact-finding  is  conducted,  the  debarring 
official  must  make  the  final  decision  as 
promptiy  as  possible  after  the  record  is 
closed. 

(b)  The  debarring  official  sends  you 

written  notice,  pursuant  to  § .615  that 

the  official  decided,  either — 

(1)  Not  to  debar  you;  or 

(2)  To  debar  you.  In  this  event,  the 
notice: 

(i)  Refers  to  the  Notice  of  Proposed 
Debarment; 

(ii)  Specifies  the  reasons  for  your 
debarment; 

(iii)  States  the  period  of  yoiu- 
debarment,  including  the  effective 
dates;  and 

(iv)  Advises  you  that  your  debarment 
is  effective  for  covered  transactions  and 
contracts  that  are  subject  to  the  Federal 
Acquisition  Regulation  (48  CFR  chapter 
1),  throughout  the  executive  branch  of 
the  Federal  Government  unless  an 
agency  head  or  an  authorized  designee 
grants  an  exception. 

§_.875    May  iasic  the  debarring  official  to 
reconsider  a  decision  to  debar  me? 

Yes,  as  a  debarred  person  you  may  ask 
the  debarring  official  to  reconsider  the 
debarment  decision  or  to  reduce  the 


time  period  or  scope  of  the  debarment. 
However,  you  must  put  your  request  in 
writing  and  support  it  with 
documentation. 

§_.B80    What  factors  may  influence  the 
debarring  official  during  reconsideration? 

The  debarring  official  may  reduce  or 
terminate  your  debarment  based  on — 

(a)  Newly  discovered  material 
evidence; 

(b)  A  reversal  of  the  conviction  or 
civil  judgment  upon  which  your 
debarment  was  based; 

(c)  A  bona  fide  change  in  ownership 
or  management; 

(d)  Elimination  of  other  causes  for 
which  the  debarment  was  imposed;  or 

(e)  Other  reasons  the  debarring  official 
finds  appropriate. 

§_J85    May  the  debarring  official  extend 
a  debarment  period? 

(a)  Yes,  the  debarring  official  may 
extend  a  debarment  for  an  additional 
period,  if  that  official  determines  that  an 
extension  is  necessary  to  protect  the 
public  interest. 

(b)  However,  the  debarring  official 
may  not  extend  a  debarment  solely  on 
the  basis  of  the  facts  and  circiunstances 
upon  which  the  initial  debarment  action 
was  based. 

(c)  If  the  debarring  official  decides 
that  a  debarment  for  an  additional 
period  is  necessary,  the  debarring 
official  must  follow  the  applicable 
procedures  in  this  subpart,  and  Subpart 
F  of  this  part,  to  extend  the  debarment. 


Subpart »— Definitions 

§_.90O   Adequate  evidence. 
Adequate  evidence  means 
information  sufficient  to  support  the 
reasonable  belief  that  a  particular  act  or 
omission  has  occurred. 

S_.905    Affiiiate. 

Persons  are  affiliates  of  each  other  if, 
directiy  or  indirectiy,  either  one 
controls  or  has  the  power  to  control  the 
other  or  a  third  person  controls  or  has 
the  power  to  control  both.  The  ways  we 
use  to  determine  control  include,  but 
are  not  limited  to — 

(a)  Interlocking  management  or 
ownership; 

(b)  Identity  of  interests  among  family 
members; 

(c)  Shared  facilities  and  equipment; 

(d)  Common  use  of  employees;  or 

(e)  A  business  entity  wnicn  has  been 
organized  following  the  exclusion  of  a 
person  which  has  the  same  or  similar 
management,  ownership,  or  principal 
employees  as  the  excluded  person. 

f_^0   Agency. 

Agency  means  any  United  States 
executive  department,  military 
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department,  defense  agency,  or  any 
other  agency  of  the  executive  branch. 
The  independent  regulatory  agencies  are 
not  considered  "agencies"  for  purposes 
of  this  part. 

§  _.91 5    Agent  or  representathfe. 

Agent  or  representative  means  any 
person  who  acts  on  behalf  of,  or  who  is 
authorized  to  commit  a  participant  in  a 
covered  transaction,  '•i-^ 

§_.920    Civil  Judgment 

Civil  judgment  means  the  disposition 
of  a  civil  action  by  any  court  of 
competent  jiuisdiction,  whether  by 
verdict,  decision,  settiement, 
stipulation,  other  disposition  which 
creates  a  civil  liability  for  the 
complained  of  wrongful  acts,  or  a  final 
determination  of  liability  under  the 
Program  Fraud  Civil  Remedies  Act  of 
1988  (31  U.S.C.  3801-3812). 

§_.925    Conviction. 

Conviction  means  a  judgment  or  any 
other  determination  of  guilt  of  a 
criminal  offense  by  any  court  of 
competent  jiuisdiction,  whether  entered 
upon  a  verdict  or  plea,  including  a  plea 
of  nolo  contendere,  or  any  other 
resolution,  including  probation  before 
judgment  and  deferred  prosecution. 

§_.930    Debarment 

Debarment  means  an  action  taken  by 
a  debarring  official  imder  Subpart  H  of 
this  part  to  exclude  a  person  £rom 
participating  in  covered  transactions 
and  triisactions  covered  under  the 
Federal  Acquisition  Regulation  (48  CFR 
chapter  1).  A  person  so  excluded  is 
debarred. 

§_.935    Debarring  official. 

(a)  Debarring  official  means  an  agency 
official  who  is  authorized  to  impose 
debarment.  A  debarring  official  is 
either — 

(1)  The  agency  head;  or 

(2)  An  official  designated  by  the 
agency  head. 

(b)  (Reserved] 

§_.940    Disqualified. 

Disqualified  means  that  a  person  is 
prohibited  from  participating  in 
specified  Federal  prociuement  or 
nonprocurement  transactions  as 
required  luider  a  statute.  Executive 
order  (other  than  Executive  Orders 
12549  and  12689)  or  other  authority. 
Examples  of  disqualifications  include 
persons  prohibited  uinder — 

(a)  The  Davis-Bacon  Act  (40  U.S.C. 
276(a)); 

(b)  The  equal  employment 
opportunity  acts  and  Executive  orders; 
or 


(c)  The  Clean  Air  Act  (42  U.S.C. 
7606),  Clean  Water  Act  (33  U.S.C.  1368) 
and  Executive  Order  11738  (3  CFR,  1973 
Comp.,  p.  799). 

§  _.945    Excluded  or  exclusion. 

Excluded  or  exclusion  means — 

(a)  That  a  person  or  commodity  is 
prohibited  from  being  a  participant  in 
covered  transactions,  whether  the 
person  has  been  suspended;  debarred; 
proposed  for  debarment  under  48  CFR 
part  9,  subpart  9.4;  volimtarily 
excluded;  or 

(b)  The  act  of  excluding  a  person. 

§_.950    Indictment 

Indictment  means  an  indictment  for  a 
criminal  offense.  A  presentment, 
information,  or  other  filing  by  a 
competent  authority  charging  a  criminal 
offense  shall  be  given  the  same  effect  as 
an  indictment. 

§  _.955    Ineligible  or  ineligibility. 

Ineligible  or  ineligibility  means  that  a 
person  or  commodity  is  prohibited  from 
covered  transactions  because  of  an 
exclusion  or  disqualification. 

§_.960    Legal  proceedings. 

Legal  proceedings  means  any  criminal 
proceeding  or  any  civil  judicial 
proceeding,  including  a  proceeding 
under  the  Program  Fraud  Civil 
Remedies  Act  (31  U.S.C. -3801-3812),  to 
which  the  Federal  Government  or  a 
State  or  local  government  or  quasi- 
governmental  authority  is  a  party.  The 
term  also  includes  appeals  frtim  those 
proceedings. 

§    .965    List  of  Parties  Excluded  or 
Disqualified  from  Federal  Procurement  and 
Nonprocurement  Programs. 

List  of  Parties  Excluded  or 
Disqualified  from  Federal  Procurement 
and  Nonprocurement  Programs  (List) 
means  the  list  compiled,  maintained, 
and  distributed  by  the  General  Services 
Administration  (GSA)  containing  the 
names  and  other  information  about 
persons  who  are  ineligible. 

§    .970    Nonprocurement  transaction. 

(a)  Nonprocurement  transaction 
means  any  transaction,  regardless  of 
type  (except  prociu^ment  contracts), 
including,  but  not  limited  to  the 
following: 

(1)  Grants. 

(2)  Cooperative  agreements. 

(3)  Scholarships. 

(4)  Fellowships. 

(5)  Contracts  of  assistance. 

(6)  Loans. 

(7)  Loan  guarantees. 

(8)  Subsidies. 

(9)  Insurances. 

(10)  Payments  for  specffied  uses. 


(11)  Donation  agreements. 

(b)  A  nonprociu-ement  transaction  at 
any  tier  does  not  require  the  transfer  of 
Federal  funds. 

S_.975    Notice. 

Notice  means  a  written 
commimication  served  in  person,  sent 
by  certified  mail  or  its  equivalent,  or 
sent  electronically  by  e-mail  or 
facsimile.  (See  §  _.615.) 

§_.9eo    Participant 

Participant  means  any  person  who 
submits  a  proposal  for  or  who  enters 
into  a  covered  transaction,  including  an 
agent  or  representative  of  a  participant. 

§__.9e5    Person. 

Person  means  any  individual, 
corporation,  partnership,  association, 
unit  of  government,  or  legal  entity, 
however  organized. 

§  _.990    Preponderance  of  the  evidence. 

Preponderance  of  the  evidence  means 
proof  by  information  that,  compared 
with  information  opposing  it,  leads  to 
the  conclusion  that  the  fact  at  issue  is 
more  probably  true  than  not. 

f_.995    Principel. 
Principal  means — 

(a)  An  officer,  director,  owner, 
partner,  principal  investigator,  or  other 
person  within  a  participant  with 
management  or  supervisory 
responsibilities  related  to  a  covered 
transaction;  or 

(b)  A  consultant  or  other  person, 
whether  or  not  employed  by  the 
participant  or  paid  with  Federal  funds, 
who — 

(1)  Is  in  a  position  to  handle  Federal 
funds; 

(2)  Is  in  a  position  to  influence  or 
control  the  use  of  those  funds;  or, 

(3)  Occupies  a  technical  or 
professional  position  capable  of 
influencing  the  development  or 
outcome  of  an  activity  that  affects  a 
covered  transaction. 

f  _.1 000    Respondent 

Respondent  means  a  person  against 
whom  an  agency  has  initiated  a 
debarment  or  suspension  action. 

|_.1005    State. 

(a)  State  means — 

(1)  Any  of  the  States  of  the  United 
States; 
,    (2)  The  District  of  Coliunbia; 

(3)  The  Commonwealth  of  Puerto 
Rico; 

(4)  Any  territory  or  possession  of  the 
United  States;  or 

(5)  Any  agency  or  instrumentality  of 
a  State. 

(b)  For  purposes  of  this  part.  State 
does  not  include  institutions  of  higher 
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education,  hospitals,  or  units  of  local 
government. 


f_.1010    Suspending  official. 

(a)  Suspending  official  means  an 
agency  official  who  is  authorized  to 
impose  suspension.  The  suspending 
official  is  either: 

(1)  The  agency  head;  or 

(2)  An  official  designated  by  the 
agency  head. 

(b)  [Reserved] 


§.1015    Suspension. 

Suspension  is  an  action  taken  by  a 
suspending  official  imder  subpart  G  of 
this  part  that  immediately  prohibits  a 
person  from  participating  in  covered 
transactions  and  transactions  covered 
under  the  Federal  Acquisition 
Regulation  (48  CFR  chapter  1)  for  a 
temporary  period,  pending  completion 
of  an  agency  investigation  and  any 
judicial  or  administrative  proceedings 
that  may  ensue.  A  person  so  excluded 
is  suspended. 


§_.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

(a)  Voluntary  exclusion  means  a 
person's  agreement  to  be  excluded 
under  the  terms  of  a  settlement  between 
the  person  and  one  or  mpre  agencies. 
Voluntary  exclusion  must  have 
govemmentwide  effect. 

(b)  Voluntarily  excluded  means  the 
status  of  a  person  «rho  has  agreed  to  a 
voluntary  exclusion. 

BNJJNG  COOES  632S-01-P  at  al. 


Subpart  J- [Reservedl 
Appendix  to  [  Part/Subpart] -Covered  Transactions 


COVERED  TRANSACTIONS 


Federal  Agency 


All  Primary  Tier 
Nonprocurement  Transactions 


All  Lower  Tier 
Nonprocurement  Transactions 


All  First  Tier 

Procurement  Contracts 

>  $25,000 


All  First  Tier  Procurement 

Contracts  Subject  to 

Federal  Agency  Consent 


Optional  Lowfur  Tier  Coverage 

Designated  Subcontracts  >  $25,000 

(See§_.220(d)) 


All  Lower  Tier  Subcontracts 

Subject  to 

Federal  Agency  Consent 
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2.  [Part/Subpart] is  added  to  read 

as  follows: 

[Part/Subpart]  _— Govemmentwide 
naqukamanti  for  Drug-Free  Workplace 
(FInanciai  Assistance) 

Subpart  A— Purpose  and  Coverage 

Sec. 

_.10O    What  does  this  part  do? 

_.  1 05    Does  this  part  apply  to  me? 

.110    Are.  any  of  my  Federal  assistance 

awfirds  exempt  from  this  part? 
.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive?  j 

Subpart  B— Requirements  fbr  Recipients 
Ottier  Than  Individuals 

.200    What  must  I  do  to  comply  with  this 

part? 

.205    What  must  I  include  in  my  drug-free 

workplace  statement? 

_.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statemeitf  ? 

.215    What  must  I  include  in  my  drug-free 

awareness  program? 

.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

.225    What  actions  must  I  take  concerning 

employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

.230    How  and  when  must  I  identify 

workplaces? 

Subpart  C— Requirements  Ibr  Recipients 
Wlw  Are  Individuals 

.300    What  must  I  do  to  comply  with  this 

part  if  I  am  an  individual  recipient? 
.301    [Reserved] 

Subpart  D— Responsibilities  of  [Agency 
adiactive]  Awarding  omdals 

.400    What  are  my  responsibilities  as  a(n) 

[Agency  ad)ectivel  awarding  official? 

Subpart  E— Violations  of  this  Part  and 


.500    How  are  violations  of  this  part 

datwmined  for  recipients  other  than 

individuals? 
.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
.510    What  actions  will  tike  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
.515    Are  there  any  exceptions  to  those 

actions?  ^ 

Subpart  F—Oaflnttions       L 

.605  Award.  ' 

.610  Controlled  substance. 

.615  Conviction. 

.620  Cooperative  agreement. 

.625  Criminal  drug  statute. 

.630  Debaonent. 

.635  Drug-free  workplace. 

.640  Employee. 

.645  Federal  agency  or  agency. 

_.650  Grant. 

.655  Individual. 

.660  Recipient. 

_.665  State. 

.670  Suspension 


Suljpart  A— Purpose  and  Coverage 

§    .100    What  does  this  part  do? 

This  part  carries  out  the  portion  of  the 
Drug-Free  Workplace  Act  of  1988  (41 
U.S.C.  701  et  seq.,  as  amended)  that 
applies  to  grants.  It  afso  applies  the 
provisions  of  the  Act  to  cooperative 
agreements  and  other  financial 
assistance  awards,  as  a  matter  of  Federal 
Goverrunent  policy. 

§    .105    Does  this  part  apply  to  me? 

(a)  Portions  of  this  part  apply  to  you 
if  you  are  either 

(1)  A  recipient  of  an  assistance  award 
from  the  [Agency  noun];  or 

(2)  A(n)  [Agency  adjective]  awarding 
official.  [See  definitions  of  award  and 

recipient  in  §§_^.605  and .660, 

respectively.) 

(b)  The  following  table  shows  the 
subparts  that  apply  to  you: 


If  you  are  ... 

see  subparts ... 

(1 )  a  recipient  who  is  not 

A.  B  and  E. 

an  individual. 

(2)  a  recipient  who  is  an 

A,  C  and  E. 

individual. 

(3)  a(n)  [Agency  adjective] 

A.  D  and  E. 

awarding  official. 

§    .1 1 0    Are  any  of  my  Federal  assistance 
awards  exempt  from  this  part? 

This  part  does  not  apply  to  any  award 
that  the  [Agency  head  or  designee] 
determines  that  the  application  of  this 
part  would  be  inconsistent  with  the 
international  obligations  of  the  United 
States  or  the  laws  or  regulations  of  a 
foreign  government. 

§    .115    Does  this  part  affect  the  Federal 
contracts  that  I  receive? 

It  will  affect  future  contract  awards 
indirectly  if  you  are  debarred  or 
suspended  for  a  violation  of  the 
requirements  of  this  part,  as  described 

in  § .510(c).  However,  this  part  does 

not  apply  directly  to  prooirement 
contracts.  The  portion  of  the  Drug-Free 
Workplace  Act  of  1988  that  applies  to 
Federal  procurement  contracts  is  carried 
out  through  the  Federal  Acquisition 
Regulation  in  chapter  1  of  Title  48  of  the 
Code  of  Federal  Regulations  (the  drug- 
free  workplace  coverage  currently  is  in 
48  CFR  part  23,  subpart  23.5). 

Subpart  B— Requirements  for 
RecipieiTts  Ottier  Than  Indlviduais 

S__.200    What  must  I  do  to  comply  with 
this  part? 

There  are  two  general  requirements  if 
you  are  a  recipient  other  than  an 
individual. 

(a)  First,  you  must  make  a  good  foith 
effort,  on  a  continuiiig  basis,  to  maintain 


a  drug-fi«e  workplace.  You  must  agree 
to  do  so  as  a  condition  for  receiving  any 
award  covered  by  this  part.  The  specific 
measures  that  you  must  take  in  tMs 
regard  are  described  in  more  detail  is 
subsequent  sections  of  this  subpart. 
Briefly,  those  measures  are  to — 

(1)  Publish  a  drug-free  workplace 
statement  and  establish  a  drug-free 
awareness  program  for  your  employees 
(see  §§_.205  through  _.220);  and 

(2)  Take  actions  concerning 
employees  who  are  convicted  of 
violating  drug  statutes  in  the  workplace 
(see§_.225). 

(b)  Second,  you  must  identify  all 
known  workplaces  under  your  Federsd 
awards  (see  § .230). 

§  _^05    What  must  I  include  in  my  drug- 
free  workplace  statement? 

You  must  publish  a  statement  that 

(a)  Tells  your  employees  that  the 
unlawful  manufacture,  distribution, 
dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in 
your  workplace; 

(b)  Specifies  the  actions  that  you  will 
take  against  employees  for  violating  that 
prohibition;  and 

(c)  Lets  each  employee  know  that,  as 
a  condition  of  employment  under  any 
award,  he  or  she: 

(1)  Will  abide  by  the  terms  of  the 
statement;  and 

(2)  Must  notify  yoii  in  writing  if  he  or 
she  is  convicted  for  a  violation  of  a 
criminal  drug  statute  occurring  in  the 
workplace  and  must  do  so  no  more  than 
five  calendar  days  after  the  conviction. 

§  _^1 0    To  whom  must  I  distritiute  my 
drug-free  workplace  statement? 

You  must  require  that  a  copy  of  the 

statement  described  in  § .205  be  given 

to  each  employee  who  will  be  engaged 
in  the  performance  of  any  Federal 
award. 

f    .21 5    What  must  I  include  in  my  drug- 
free  awareness  program? 

You  must  establish  an  ongoing  drug 
bee  awareness  program  to  inform 
employees  about — 

(a)  "The  dangers  of  drug  abuse  in  the 
workplace: 

(b)  Your  policy  of  maintaining  a  drug- 
free  workplace; 

(c)  Any  available  drug  counseling, 
rehabilitation,  and  employee  assistance 
programs;  and 

(d)  The  penalties  that  you  may  impose 
upon  them  for  drug  abuse  violations 
occurring  in  the  workplace. 

%_J230  By  wtien  must  I  publish  my  drug- 
free  workplace  statsmant  and  establish  my 
drug-frsa  awareneaa  program? 

If  you  are  a  new  recipient  that  does 
not  already  have  a  policy  statement  as 
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described  in  §  __.205  and  an  ongoing 
awareness  program  as  described  in 

§ .215,  you  must  publish  the 

statement  and  establish  the  program  by 
the  time  given  in  the  following  table: 


If 


(a)  the  perform- 
ance period  of 
the  award  is 
less  than  30 
days. 


(b)  the  perform- 
ance period  of 
the  award  is  30 
days  or  more. 

(c)  you  believe 
there  are  ex- 
traordinary cir- 
cumstances 
that  will  require 
more  than  30 
days  for  you  to 
publish  the  pol- 
icy statement 
and  establish 
the  awareness 
program. 


then  you  .  .  . 


must  have  the  policy 
statement  and  program 
in  place  as  soon  as 
possible,  but  before  the 
date  on  which  perform- 
ance is  expected  to  be 
completed. 

must  have  the  policy 
statement  and  program 
in  place  within  30  days 
after  award. 

may  ask  the  [Agency  ad- 
jective] awarding  official 
to  give  you  more  time 
to  do  so.  The  amount  of 
additional  time,  if  any, 
to  be  given  is  at  the  dis- 
cretion of  the  awarding 
official. 


§.225    What  actions  must  I  take 
concerning  emptoyees  wtio  are  convicted 
of  drug  violations  in  the  workplace? 

There  are  two  actions  you  must  take 
if  an  employee  is  convicted  of  a  drug 
violation  in  the  workplace: 

(a)  First,  you  must  notify  Federal 
agencies  if  an  employee  who  is  engaged 
in  the  performance  of  an  award  informs 
you  about  a  conviction,  as  required  by 

§ .205(c)(2),  or  you  otherwise  learn  of 

the  conviction.  Your  notification  to  the 
Federal  agencies  must — 

(1)  Be  in  writing; 

(2)  Include  the  employee's  position 
tiUe; 

(3)  Include  the  identification 
number(s)  of  each  affected  award; 

(4)  Be  sent  within  ten  calendar  days 
after  you  learn  of  the  conviction;  and 

(5)  Be  sent  to  every  Federal  agency  on 
whose  award  the  convicted  employee 
was  working.  It  must  be  sent  to  every 
awarding  official  or  his  or  her  official 
designee,  unless  the  Federal  agency  has 
specified  a  central  point  for  the  receipt 
of  the  notices. 

(b)  Second,  within  30  calendar  days  of 
learning  about  an  employee's 
conviction,  you  must  either— 

(1)  Take  appropriate  personnel  action 
against  the  employee,  up  to  and 
including  termination,  consistent  with 
the  requirements  of  the  Rehabilitation 
Act  of  1973  (29  U.S.C.  794),  as 
amended;  or 

(2)  Require  the  employee  to 
participate  satisfactorily  in  a  drug  abuse 
assistance  or  rehabilitation  program 


approved  for  these  purposes  by  a 
Federal,  State  or  local  health,  law 
enforcement,  or  other  appropriate 
agency. 

f _.230    How  and  when  must  I  identify 
workplaces? 

(a)  You  must  identify  all  known 
workplaces  imder  each  [Agency 
adjective]  award.  A  failure  to  do  so  is  a 
violation  of  yoin  drug-free  workplace 
requirements.  You  may  identify  the 
workplaces — 

(1)  To  the  [Agency  adjective]  official 
that  is  making  the  award,  either  at  the 
time  of  application  or  upon  award;  or 

(2)  In  documents  that  you  keep  on  file 
in  your  offices  during  the  performance 
of  the  award,  in  which  case  you  must 
make  the  information  available  for 
inspection  upon  request  by  [Agency 
adjective]  officials  or  their  designated 
representatives.      = 

(b)  Your  workplace  identification  for 
an  award  must  include  the  actual 
address  of  buildings  (or  parts  of 
buildings)  or  other  sites  where  work 
under  the  award  takes  place. 

Categorical  descriptions  may  be  used 
(e.g.,  all  vehicles  of  a  mass  transit 
authority  or  State  highway  department 
while  in  operation.  State  employees  in 
each  local  unemployment  office, 
performers  in  concert  halls  or  radio 
studios). 

(c)  If  you  identified  workplaces  to  the 
[Agency  adjective]  awarding  official  at 
the  time  of  application  or  award,  as 
described  in  paragraph  (a)(1)  of  this 
section,  and  any  workplace  that  you 
identified  changes  during  the 
performance  of  the  award,  you  must 
inform  the  [Agency  adjective]  awarding 
official. 

Subpart  C— Requirements  for 
Recipients  Wlio  Are  individuals 

§    .300    What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

As  a  condition  of  receiving  a(n) 
[Agency  adjective]  award,  if  you  are  an 
individual  recipient,  you  must  agree 
that— 

(a)  You  will  liot  engage  in  the 
unlawful  manufactine,  distribution, 
dispensing,  possession,  or  use  of  a 
controlled  substance  in  conducting  any 
activity  related  to  the  award;  and 

(b)  If  you  are  convicted  of  a  criminal 
drug  offense  resulting  from  a  violation 
occurring  during  the  conduct  of  any 
award  activity,  you  will  report  the 
conviction: 

(1)  In  writing. 

(2)  Within  10  calendar  days  of  the 
conviction. 

(3)  To  the  [Agency  adjective] 
awarding  official  or  other  designee  for 


each  award  that  you  currentiy  have, 
unless  §.301  or  the  award  document 
designates  a  central  point  for  the  receipt 
of  the  notices.  When  notice  is  m^de  to 
a  central  point,  it  must  include  the 
identification  number(s)  of  each  affected 
award. 

S__.301    [Reserved] 

Subpart  D— Responsibilities  of 
[Agency  adjective]  Aararding  Officials 

§    .400  What  are  my  responsibilities  as  a(n) 
[Agency  adjective]  awarding  official? 

As  a(n)  [Agency  adjective]  awarding 
official,  you  must  obtain  each 
recipient's  agreement,  as  a  condition  of 
the  award,  to  comply  with  the 
requirements  in — 

(a)  Subpart  B  of  this  part,  if  the 
recipient  is  not  an  individual;  or 

(b)  Subpart  C  of  this  part,  if  the 
recipient  is  an  individual. 

Subpart  E— Violations  of  titis  Part  and 
Consequences 

§    .500    How  are  violations  of  this  part 
determined  for  recipients  other  than 
individuals? 

A  recipient  other  than  an  individual 
is  in  violation  of  the  requirements  of 
this  part  if  the  [Agency  head  or 
designee]  determines,  in  writing,  that — 

(ajThe  recipient  has  violated  the 
requirements  of  Subpart  B  of  this  part; 

or 

(b)  The  number  of  convictions  of  the 
recipient's  employees  for  violating 
criminal  drug  statutes  in  the  workplace 
is  large  enough  to  indicate  that  the 
recipient  has  failed  to  make  a  good  faith 
effort  to  provide  a  drug-free  workplace. 

S  _.505    How  are  vtolations  of  this  part 
determined  for  recipients  who  are 
indivMuals? 

An  individual  recipient  is  in  violation 
of  the  requirements  of  this  part  if  the 
[Agency  head  or  designee]  determines, 
in  writing,  that — 

(a)  The  recipient  has  violated  the 
requirements  of  Subpart  C  of  this  part; 

or 

(b)  The  recipient  is  convicted  of  a 
criminal  drug  offense  resulting  from  a 
violation  occurring  during  the  conduct 
of  any  award  activity. 

§    .510    What  actions  will  the  Fedeial 
Government  take  against  a  recipient 
determined  to  have  vk>latad  this  part? 

If  a  recipient  is  determined  to  have 
violated  this  part,  as  described  in 
§.500  or  §_.505,  the  [Agency  noun] 
may  take  one  or  more  of  the  following 
actions — 

(a)  Suspension  of  payments  imder  the 

award; 

(b)  Suspension  or  termination  of  the 

award;  and 


3288 


Fedwal  Register /Vol.  67,  No.  15 /Wednesday,  January  23,  2002  /  Proposed  Rules 


(c)  Suspension  or  debarment  of  the 
recipient  under  (CFR  citation  for  the 
Federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689],  for  a 
period  not  to  exceed  five  years. 

f  _^1 5    Ar«  there  any  provision  for 
•xceptions  to  tho««  actions? 

The  [Agency  head]  may  waive  with 
respect  to  a  particular  award,  in  writing, 
a  suspension  of  payments  under  an 
award,  suspension  or  termination  of  an 
award,  or  suspension  or  debarment  of  a 
recipient  if  the  [Agency  head] 
determines  that  such  a  waiver  would  be 
in  the  public  interest.  This  exception 
authority  cannot  be  delegated  to  any 
other  official. 

Subpart  F— Definitions 

f_.605    Award. 

Award  means  an  award  of  financial 
assistance  by  the  [Agency  noun]  or  other 
Federal  agency  directly  to  a  recipient. 

(a)  The  term  award  includes: 

(1)  A  Federal  grant  or  cooperative 
agreement,  in  the  form  of  money  or 
property  in  lieu  of  money. 

(2)  A  block  grant  or  a  ^ant  in  an 
entitlement  program,  whether  or  not  the 
grant  is  exempted  from  coverage  imder 
the  Govemmentwide  rale  [Agency- 
specific  CFR  citation]  that  implements 
OMB  Circular  A-102  (for  availability, 
see  5  CFR  1310.3)  and  specifies  uniform 
administrative  requirements. 

(b)  The  term  award  does  not  include: 

(1)  Technical  assistance  that  provides 
services  instead  of  money, 

(2)  Loans. 

(3)  Loan  guarantees. 

(4)  Interest  subsidies. 

(5)  Insurance. 

(6)  Direct  appropriations. 

(7)  Veterans'  benefits  to  individuals 
(i.e.,  any  benefit  to  veterans,  their 
families,  or  survivors  by  virtue  of  the 
service  of  a  veteran  in  the  Armed  Forces 
ofthe  United  States). 

S_.6t0    Controllsd  substance. 

Controlled  substance  means  a 
controlled  substance  in  scdiedules  I 
through  V  of  the  Controlled  Substances 
Act  (21  U.S.C.  812),  and  as  further 
defined  by  regulation  at  21  CFR  1308.11 
through  1308.15.  -J 

f_.615    Conviction. 

(Conviction  means  a  finding  of  guilt 
(including  a  plea  of  nolo  contendere)  or 
imposition  of  sentence,  or  both,  by  any 
judicial  body  charged  with  the 
responsibility  to  determine  violations  of 
the  Federal  or  State  criminal  drug 
statutes. 


§    .620    Cooperative  agreement 

Cooperative  agreement  means  an 
award  of  financial  assistance  that, 
consistent  with  31  U.S.C.  6305,  is  used 
to  enter  into  the  same  kind  of 
relationship  as  a  grant  (see  definition  of 

grant  in  § .650),  except  that 

substantial  involvement  is  expected 
between  the  Federal  agency  and  the 
recipient  when  carrying  out  the  activity 
contemplated  by  the  award.  The  term 
does  not  include  cooperative  research 
and  development  agreements  as  defined 
in  15  U.S.C.  3710a. 

§  ^.625    Criminal  drug  statute. 

Criminal  drug  statute  means  a  Federal 
or  non-Federal  criminal  statute 
involving  the  manufacture,  distribution, 
dispensing,  use,  or  possession  of  any 
controlled  substance. 

§    .630    DetMrment. 

Debarment  means  an  action  taken  by 
a  Federal  agency  to  prohibit  a  recipient 
from  participating  in  Federal 
Government  procurement  contracts  and 
covered  nonprocinement  transactions. 
A  recipient  so  prohibited  is  debarred,  in 
accordance  with  the  Federal  Acquisition 
Regulation  for  procurement  contracts 
(48  CFR  part  9,  subpart  9.4)  and  the 
common  rule.  Government-wide 
Debarment  and  Suspension 
(Nonprocurement),  that  implements 
Executive  Order  12549  and  Executive 
Order  12689. 

§     .635    Drug-free  worlcplace. 

Drug-free  workplace  means  a  site  for 
the  performance  of  work  done  in 
coimection  with  a  specific  award  at 
which  employees  of  the  recipient  are 
prohibited  from  engaging  in  the 
unlawful  manufactiu'e,  distribution, 
dispensing,  possession,  or  use  of  a 
controlled  substance. 

§     .640    Employee. 

(a)  Employee  means  the  employee  of 
a  recipient  dfrectly  engaged  in  the 
performance  of  work  under  the  award, 
including — 

(1)  All  direct  charge  employees; 

(2)  All  indirect  charge  employees, 
unless  their  impact  or  involvement  in 
the  performance  of  work  imder  the 
award  is  insignificant  to  the 
performance  of  the  award;  and 

(3)  Temporary  personnel  emd 
consultants  who  are  directly  engaged  in 
the  performance  of  work  imder  the 
award  and  who  are  on  the  recipient's 
payroll. 

(b)  This  definition  does  not  include 
workers  not  on  the  payroll  of  the 
recipient  (e.g.,  volunteers,  even  if  used 
to  meet  a  matching  requirement; 
consultants  or  independent  contractors 


not  on  the  payroll;  or  employees  of 
-subrecipients  or  subcontractors  in 
covered  workplaces). 

§  _.645    Federal  agency  or  agency. 

Federal  agency  or  agency  means  any 
United  States  executive  department, 
military  department,  government 
corporation,  government  controlled 
corporation,  any  other  establishment  in 
the  executive  branch  (including  the 
Executive  Office  ofthe  President),  or 
any  independent  regulatory  agency. 

§_J50    Grant. 

Grant  means  an  award  of  financial 
assistance  that,  consistent  with  31 
U.S.C.  6304,  is  used  to  enter  into  a 
relationship — 

(a)  The  principal  purpose  of  which  is 
to  transfer  a  thing  of  value  to  the 
recipient  to  carry  out  a  public  purpose 
of  support  or  stimulation  authorized  by 
a  law  of  the  United  States,  rather  than 
to  acquire  property  or  services  for  the 
Federal  Government's  direct  benefit  or 
use;  and 

(b)  In  which  substantial  involvement 
is  not  expected  between  the  Federal 
agency  and  the  recipient  wheii  carrying 
out  the  activity  contemplated  by  the 
award. 

S_.655    Individual. 
Individual  means  a  natural  person. 

§_.660    Recipient. 

Recipient  means  any  individual, 
corporation,  partnership,  association, 
unit  of  government  (except  a  Federal 
agency)  or  legal  entity,  however 
organized,  that  receives  an  award 
directly  ftt)m  a  Federal  agency. 

§_.665    State. 

State  means  any  ofthe  States  ofthe 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  or 
any  territory  or  possession  of  the  United 
States. 

S_.670    Suspension. 

Suspension  means  an  action  taken  by 
a  Federal  agency  that  immediately 
prohibits  a  recipient  from  participating 
in  Federal  Government  procurement 
contracts  and  covered  nonprocurement 
transactions  for  a  temporary  period, 
pending  completion  of  an  investigation 
and  any  judicial  or  administrative 
proceedings  that  may  ensue.  A  recipient 
so  prohibited  is  suspended,  in 
accordance  with  the  Federal  Acquisition 
Regulation  for  procinement  contracts 
(48  CFR  part  9,  subpart  9.4)  and  the 
common  rule.  Government-wide 
Debarment  and  Suspension 
(Nonprocurement),  that  implements 
Executive  Order  12549  and  Executive 
Order  12689.  Suspension  of  a  recipient 
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is  a  distinct  and  separate  action  from 
suspension  of  an  award  or  suspension  of 
payments  under  an  award. 

Adoption  of  Proposed  Common  Rules 

The  adoption  of  the  proposed 
conunon  rules  by  the  participating 
agencies,  as  modified  by  agency-specific 
text  is  set  forth  below: 

OFFICE  OF  PERSONNEL 
IMANAGEIMENT 

5  CFR  Part  970 

RIN  3206-AJ31 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
David  Cope,  Debarring  Official,  Office  of 
the  Inspector  General,  U.S.  Office  of 
Personnel  Management,  1900  E  Street, 
NW.,  Washington,  DC  20415,  e-mail 
debai®opm.gov,  fax  (202)  606-2153. 

ADDITIONAL  SUPPLEMENTARY  INFORMATION: 
The  Office  of  Personnel  Management 
adopted  the  Nonprocurement 
Debarment  and  Suspension  Common 
Rule  on  May  17, 1993,  following  the  text 
of  the  govemmentwide  rule  as 
published  on  May  26,  1988  (53  FR 
19160).  0PM  did  not  adopt  subpart  F  of 
the  common  rule,  pertaining  to 
requirements  for  drug-free  workplace 
(grants),  because  the  agency  did  not 
issue  assistance  awards,  grants,  or  other 
forms  of  financial  or  nonfinancial 
assistance  that  would  be  covered  by 
those  provisions.  For  the  same  reasons, 
OPM  is  not  adopting  the  separate 
regulatory  part  on  drug-free  workplace 
requirements  that  has  been  developed  as 
part  of  this  govemmentwide  regulatory 
package. 

List  of  Subfects  in  5  CFR  Part  970 

Administrative  practice  and 
procedure.  Government  employees. 
Grant  programs,  Loan  programs. 
Hostages,  Iraq,  Kuwait,  Lebanon. 

Approved:  Office  cf  Personnel 
Management. 
Kay  Cole  James, 
Director. 

For  the  reasons  stated  in  the  common 
preamble,  the  Office  of  Personnel 
Management  proposes  to  amend  part 
97a  of  title  5,  Code  of  Federal 
Regulations  as  follows: 

1.  Part  970  is  revised  as  set  forth  in 
instruction  1  at  the  end  of  the  common 
preamble.: 

PART  970-GOVERNMENTWiDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

970.25    How  is  this  part  organized? 
970.50    How  is  this  part  written? 
970.75    Do  terms  in  this  part  have  special 
meanings? 


Subpart  A— General 

970.100    What  does  this  part  do? 
970.105    Does  this  part  apply  to  me? 
970.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
970.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
970.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
970.125     Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
970.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
970.135    May  the  OPM  exclude  a  person 

who  is  not  currently  participating  in  a 

nonprocurement  transaction? 
970.140    How  do  1  know  if  a  person  is 

excluded? 
970.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B — Covered  Transactions 

970.200    What  is  a  covered  transaction? 
970.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
970.210    Which  nonprocurement 

transactions  eire  covered  transactions? 
970.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
970.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
970.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  in  is  a  covered 

transaction? 

Subpart  C— Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons  .     . 

970.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
970.305    What  must  i  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
970.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
970.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
970.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
970.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information  Primary  Tier 
Participants 

970.330    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  OPM? 

970.335    If  I  disclose  unfavorable 

information  required  imder  §  970.330 


will!  be  prevented  from  entering  into  the 

transaction? 
970.340    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§970.330? 
970.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §970.330 

after  entering  into  a  covered  transaction 

with  the  OPM? 

Disclosing  Inibrmation — Lower  Tier 
Participants 

970.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

970.355    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§  970.350? 

970.360    What  must  1  do  if  I  learn  of 

information  required  under  §970.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— Responsibilities  of  OPM 
Officials  Regarding  Transections 

970.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
970.405    May  1  enter  into  a  covered 

transaction  with  a  particiftant  if  a 

principal  of  the  transaction  is  excluded? 
970.410    May  1  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
970.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
970.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier?    • 
970.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
970.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
970.435    What  must  I  require  of  a  primary 

tier  participant? 
970.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
970.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or.disqualified  person? 
970.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §970.330? 
970.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §970.350  to 

the  next  higher  tier? 

Subpart  E— Govemmentwide  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

970.500    What  is  the  purpose  of  the  List? 
970.505    Who  uses  the  List? 
970.510    Who  maintains  the  List? 
970.515    What  specific  information  is  on  the 

List? 
970.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
970.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
970.530    Where  can  I  get  the  List? 
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Subpart  F— G«nanl  Prlnclptes  Relating  to 
Sutpantion  and  Debarment  Actions 

970.600    How  do  suspension  and  debarment 

actions  start?  i 

970.605    How  does  suspension  differ  from 

debarment? 
970.610    What  procedures  does  the  0PM  use 

in  suspension  and  debarment  actions? 
970.615    How  does  the  0PM  notify  a  person 

of  suspension  and  debarment  actions? 
970.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
970.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
970.630    May  the  0PM  impute  the  conduct 

of  one  person  to  another? 
970.635    May  the  0PM  settle  a  debarment  or 

suspension  action? 
970.640    May  a  settlement  include  a 

voluntary  exclusion? 
970.645    Do  other  Federal  agencies  know  if 

the  0PM  agrees  to  a  voluntary  exclusion? 

Sulipart  G— Suspension 

970.700    When  may  the  suspending  official 

issue  a  suspension? 
970.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
970.710    When  does  a  suspension  take 

effect? 
970.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
970.720    How  may  I  contest  a  suspension? 
970.725    How  much  time  do  I  have  to 

contest  a  suspension? 
970.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
970.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
970.740    Are  suspension  proceedings 

formal? 
970.745    Is  a  record  made  of  fact-finding 

proceedings? 
970.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
970.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
970.760    How  long  may  my  suspension  last? 

Subpart  H— Debarment 

970.800    What  are  the  causes  for  debarment? 
970.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
970.810    When  does  a  debarment  take 

effect? 
970.815    How  may  I  contest  a  proposed 

debarment? 
970.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
070.825     What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
970.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  a  proposed  debarment  is 

based? 
970.835    Are  debarment  proceedings  formal? 
970.840    Is  a  record  made  of  fact-finding 

proceedings? 
970.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 


970.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
970.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
970.860    What  factors  may  influence  the 

debarring  official's  decision? 
970.865    How  long  may  my  debarment  last? 
970.870    When  do  I  know  if  the  debarring 

official  debars  me? 
970.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
970.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
970.885    May  the  debarring  official  extend  a 

debarment? 

Sut)part  i— Definitions 

970.900    Adequate  evidence. 

970.905     Affiliate. 

970.910    Agency. 

970.915    Agent  or  representative. 

970.920    Civil  judgment. 

970.925     Conviction. 

970.930    Debarment 

970.935     Debarring  official. 

970.940    Disqualified. 

970.945    Excluded  or  exclusion. 

970.950    Indictment. 

970.955    Ineligible  or  ineligibility. 

970.960    Legal  proceedings. 

970.965    List  of  Parties  Excluded  or 

Disqualified  from  Federal  Procurement 
and  Nonprocurement  Programs. 

970.970    Nonprocurement  transaction. 

970.975    Notice. 

970.980    Participant 

970.985     Person. 

970.990    Preponderance  of  the  evidence. 

970.995     Principal. 

970.1000    Respondent. 

970.1005     State. 

970.1010    Suspending  official. 

970.1015     Suspension. 

970.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  970— Covered 
Transactions 

Authority:  Sec.  2455.  Pub.  L.  103-355,  108 
Stat.  3327;  E.O.  12549,  3  CFR.  1986  Comp., 
p.  189;  E.O.  12689,  3  CFR,  1989  Comp.,  p. 
235. 

2.  Part  970  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"OPM"  is  added  in  its  place  wherever 
it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "OPM"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Debarring  Official"  is 
added  in  its  place  wherever  it  occurs. 

3.  Section  970.440  is  added  to  read  as 
follows: 

§970.440  What  metltod  del  use  to 
communicate  ttiose  requirements  to 
participants? 

To  communicate  the  requirement,  you 
must  include  a  term  or  condition  in  the 
transaction  requiring  the  participants' 


compliance  with  subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  lower-tier  covered 
transactions. 

DEPARTMENT  OF  AGRICULTURE 

7  CFR  Parte  301 7  and  3021 

RIN0505-AA11 

ADDRESSES:  Comments  on  the 
Department  of  Agriculture's  additional 
provisions  should  be  addressed  to 
Patricia  E.  Healy,  Acting  Chief  Financial 
Officer,  U.S.  Department  of  Agriculture, 
Room  143-W,  Whitten  Building,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250. 

FOR  FURTHER  INFORINATION  CONTACT: 
Gerald  Miske,  Fiscal  Policy  Division, 
Office  of  the  Chief  Financial  Officer, 
202-720-1553. 

ADOmONAL  SUPPLEMENTARY  INFORMATION: 
The  Department  of  Agriculture  (USDA) 
is  publishing  these  proposed  rules  in 
order  to  update  these  two  regulations, 
'  and  to  maintain  govemmentwide 
uniformity  in  grants  management  policy 
that  is  a  primary  objective  of  Pub.  L. 
10&-107,  "The  Federal  Financial 
Assistance  Management  Improvement 
Act  of  1999." 

The  requirements  for  maintaining  a 
drug-free  workplace  are  being  removed 
as  a  subpart  in  the  current  debarment 
and  suspension  common  rule,  and  re- 
codified as  a  separate  part  3021. 

The  appendix  that  is  referenced  in 
§  3017.50  contains  a  model  for  covered 
transactions  that  would  be  accurate  for 
all  USDA  agencies  if  USDA  had  not 
added  certain  exclusions  in  §§  3017.215 
and  3017.220.  Therefore,  it  is  necessary 
to  clarify  that  the  appendix  contains  a 
general  model  that  will  vary  for  certain 
categories  of  transactions  in  accordance 
with  the  exclusions  from  covered 
transactions  in  §§  3017.215  and  . 
3017.220. 

USDA  has  limited  covered 
transactions  tmder  its  current 
debarment  and  suspension  regulation  (7 
CFR  part  3017)  to  primary  tier 
transactions  for  all  of  its  export  and 
foreign  assistance  programs.  USDA 
proposes  to  retain  this  limited  coverage 
for  most  of  its  export  and  foreign 
assistance  programs  but  to  expand  the 
coverage  sUghdy  for  certain  market 
development  and  foreign  assistance  ' 
programs.  The  coverage  would  be 
expanded  to  include:  (1)  Any  lower  tiers 
non  procurement  transaction  between  a 
nonprofit  trade  association  or  state 
regional  group  and  a  U.S.  entity  imder 
the  Market  Excess  Program;  and  (2)  any 
prociuement  contract  for  ocean 
transportation  under  USDA's  foreign 
assistance  programs.  The  types  of  lower 
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tier  transactions  that  would  be  covered 
woidd  be  those  in  which  the 
Department  of  Agriculture  would  be 
making  an  identifiable  payment, 
directly  or  indirectly,  to  the  participant 
in  the  specific  lower  tier  transaction.  In 
accordance  with  §§  3017.215  (i)  and 
3017.220  (d),  these  two  types  of 
transactions  would  be  the  only  lower 
tier  nonprocurement  or  procurement 
transactions  in  USDA's  export  and 
foreign  assistance  programs  that  woidd 
be  covered  transactions  under  this 
regulation. 

USDA  has  identified  in  §  3017.215 
certain  nonprociuement  transactions 
that  will  not  be  covered  by  this 
regulation. 

Under  §  3017.220,  USDA  has 
included  certain  procurement  contracts 
as  covered  transactions  when  the 
contract  is  for  the  procurement  of  ocean 
transportation  in  connection  with 
USDA's  export  and  foreign  assistance 
programs. 

In  order  to  conmumicate  requirements 
to  lower-tier  covered  transactions, 
USDA  has  added  §  3017.440  requiring. 
USDA  agencies  to  include  a  term  in 
each  agreement  for  participants'  . 
compliance  with  Subpart  C. 

In  §§  3017.755  (a)  and  3017.870  (a) 
USDA  has  added  the  requirement  that 
the  record  remain  open  for  a  full  30 
'    days  after  the  respondent  receives  the 
notice  of  suspension  or  debarment  even 
if  a  submission  in  opposition  is  made 
before  the  30  days  expire.  This 
requirement  was  included  in  order  to 
m^e  the  timing  of  these  actions  clear. 

USDA  does  not  have  a  centralized 
appeal  process  and  therefore  has 
retained  in  §  3017.765  the  appeal 
process  established  in  the  current  USDA 
regulation  on  debarment. 

ListofSubiects 

7  CFR  Part  3017 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Grant  programs-agriculture.  Loan 
programs-agriculture,  Reporting  and 
recordkeeping  requirements. 

7  CFR  Part  3021 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs- 
agricultuire,  Loan  programs-agriculture. 
Reporting  and  recordkeeping 
requirements. 


Dated:  June  1,2001. 
Patricia  E.  Healy, 

Acting,  Chief  Financial  Officer. 

Dated:  June  6.  2001. 
Ann  M.  Veneman, 

Secretary  of  Agriculture. 

For  the  reasons  stated  in  the  common 
preamble,  the  United  States  Department 
of  Agriculture  proposes  to  aiftend  7  CFR 
Chapter  XXX  as  follows: 

1.  Part  3017  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  3017— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

3017.25    How  is  this  part  organized? 
3017.50    How  is  this  part  written? 
3017.75     Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

3017.100    What  does  this  part  do? 
3017.105    Does  this  part  apply  to  me? 
3017.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
3017.115     How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
3017.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
3017.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
3017.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
3017.135     May  the  Department  of 

Agriculture  exclude  a  person  who  is  not 

currently  participating  in  a 

nonprocurement  transaction? 
3017.140    Howdolknowif  aperson  is 

excluded? 
3017.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

3017.20b    What  is  a  covered  transaction? 
3017.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
3017.210    Which  nonprocurement 

transactions  are  covered  transactions? 
3017.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
3017.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
3017.225    How  do  I  know  if  a  transaction 

that  I  may  participate  in  is  a  covered 

transaction? 


Subpart  C— Responsibiiities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Ottter  Persons 

3017.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
301 7.305     What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  1 

am  already  doing  business  in  a  covered 

transaction? 
3017.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
3017.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
3017.320    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
3017.325     What  requirements  must  I  pa.ss 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

3017.330    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  Department  of 
Agriculture. 

3017.335     If  I  disclose  unfavorable 

information  required  under  §3017.330 
will  I  be  prevented  from  entering  into  the 
transaction? 

3017.340    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§3017.330? 

3017.345     What  must  1  do  if  I  learn  of  the 
information  required  under  §3017.330 
after  entering  into  a  covered  transaction 
with  the  Department  of  Agriculture? 

Disclosing  Information — Lower  Tier 
Participants 

3017.350    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

3017.355     What  happens  if  I  fail  to  disclose 
the  information  required  under 
§3017.350? 

3017.360    What  must  I  do  if  I  learn  of 

information  required  under  §3017.350 
after  entering  into  a  covered  transaction  . 
with  a  higher  tier  participant?  " 

Subpart  D— Responsibilities  of  Department 
of  Agriculture  Officials  Regarding 
Transaction^ 

3017.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
3017.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
3017.410    May  I  approve  a  participants  use 

of  the  services  of  an  excluded  person? 
3017.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a     ' 

principal  after  I  enter  into  a  covered 

transaction? 
3017.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
3017.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
3017.430    How  do  1  check  to  see  if  a  person 

is  excluded  or  disqualified? 


3292 


Federal  Register /Vol.  67,  No.  15 /Wednesday,  January  23,  2002 /Proposed  Rules 


301 7.435    What  must  I  require  of  a  primary 

tier  participant? 
301 7.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
3017.445    What  action  may  1  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
301 7.450    What  action  may  I  take  if  a 

primary  tier  participant  fiuls  to  disclose 

the  information  required  under 

§  3017.330? 
3017.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  imder  §  3017.350  to 

the  next  higher  tier? 

Subpart  E— Gov«mmantwide  List  of  Parties 
Excludad  or  Disquaiiflad  From  Federal 
Procwament  aitd  Nonprocurainent 
Ptograms  . 

3017.500    What  is  the  purpose  of  the  List? 
3017.505    Who  uses  the  List? 
3017.510    Who  maintains  the  List? 
3017.515    What  specific  information  is  on 

the  List? 
3017.520    Who  gives  the  GSA  the 

information  that  it  puts  on  the  List? 
3017.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
3017.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

3017.600    How  do  suspension  and 

debarment  actions  start? 
3017.605    How  does  suspension  differ  from 

debarment? 
3017.610    What  procedures  does  the 

Department  of  Agriculture  use  in 

suspension  and  debarment  actions? 
3017.615    How  does  the  Department  of 

Agriculture  notify  a  person  of 

suspension  and  debarment  actions? 
3017.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
3017.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
3017.630    May  the  Department  of 

Agriculture  impute  the  conduct  of  one 

person  to  another? 
3017.635    May  the  Department  of 

Agriculture  settle  a  debarment  or 

suspension  action? 
3017.640    May  a  settlement  include  a 

voluntary  exclusion? 
3017.645    Do  other  Federal  agencies  know  if 

the  Department  of  Agriculture  agrees  to 

a  voluntary  exclusion?  j 

Subpart  G— Suspension 

301 7. 700    When  may  the  suspending  official 

issue  a  suspension? 
3017.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
3017.710    When  does  a  suspension  take 

effect? 
3017.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
3017.720    liow  may  I  contest  a  suspension? 
3017.725    How  much  time  do  I  have  to 

contest  a  suspension? 
3017.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 


3017.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
3017.740    Are  suspension  proceedings 

formal? 
3017.745    Is  a  record  made  of  fact-finding 

proceedings? 
3017.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
3017.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
3017.760    How  long  may  my  suspension 

last? 
3017.765    How  may  I  appeal  my 

suspension? 

Subpart  H — Debarment 

3017.800    What  are  the  causes  for 

debarment? 
3017.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
3017.810    When  does  a  debarment  take 

effect? 
3017.815    How  may  1  contest  a  proposed 

debarment? 
3017.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
3017.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarment? 
3017.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
3017.835    Are  debarment  proceedings 

formal? 
301 7.840    Is  a  record  made  of  fact-finding 

proceedings? 
3017.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
301 7.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
301 7.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
3017.860    What  factors  may  influence  the 

debarring  official's  decision? 
3017.865    How  long  may  my  debarment 

last? 
3017.870    When  do  I  know  if  the  debarring 

official  debars  me? 
3017.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
3017.880    What  factors  ms^  influence  the 

debarring  official  during 

reconsideration? 
3017.885    May  the  debarring  official  extend 

a  debarment? 
3017.890    How  may  I  appeal  my  debarment? 

Sul>part  I— Definitions 

3017.900    Adequate  evidence. 


3017.905 

Affiliate. 

3017.910 

Agency. 

3017.915 

Agent  or  representative. 

3017.920 

Civil  judgment 

3017.925 

Conviction. 

3017.930 

Debarment. 

3017.935 

Debarring  official. 

3017.940 

Disqualified. 

3017.945 

Excluded  or  exclusion. 

3017.950 

Indictment. 

3017.955 

Ineligible  or  ineligibility. 

3017.960 

Legal  proceedings. 

3017.965    List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

3017.970    Nonprocurement  transaction. 

3017.975    Notice. 

3017.980    Participant. 

3017.985    Person. 

301 7.990    Preponderance  of  the  evidence. 

3017.995    Principal. 

3017.1000    Respondent. 

3017.1005    State. 

3017.1010    Suspending  official. 

3017.1015    Suspension. 

3017.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  3017 — Covered 
Transactioiis 

Authority:  5  U.S.C.  301;  Pub.  L.  101-576, 
104  Stat.  2838;  Sec.  2455,  Pub.  L.  103-355, 
108  Stat.  3327  (31  U.S.C,  6101  note);  E.O. 
12549  (3  CFR,  1986  Comp.,  p.  189):  E.O. 
12698  (3  CFR,  1989  Comp.,  p.  235);  7  CFR 
part  2,  subpart  D,  §  2.28. 

2.  Part  3017  is  further  amended  as  set 
forth  below: 

a.  "[Agency  noun]"  is  removed  and 
"Department  of  Agriculture"  is  added  in 
its  place  wherever  it  occurs. 

b.  "(Agency  adjective]"  is  removed 
and  "Department  of  Agricultiue"  is 
added  in  its  place  wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "the  Secretary  of 
Agriculture  or  designee"  is  added  in  its 
place  wherever  it  occurs. 

3.  Section  3017.50  is  further  amended 
by  adding  a  sentence  to  the  end  of 
paragraph  (c)  to  read  as  follows: 

§3017^    How  Is  ttils  part  written? 

(c)  *  *  *  The  "Covered  Transactions" 
chart  in  the  appendix  to  this  part  shows 
the  general  model  for  the  levels  or 
"tiers"  at  which  the  Department  of 
Agriculture  enforces  an  exclusion  under 
this  part.  However,  the  chart  in  the 
appendix  shows  only  the  general  model 
and  the  model  will  vary  for  certain 
categories  of  transactions  in  accordance 
with  the  exclusions  from  covered 
transactions  in  §§  3017.215  and 
3017.220. 

4.  Section  3017.215  is  further 
amended  by  adding  paragraphs  (h) 
through  (p)  to  read  as  follows: 

§3017^15    Which  nonprocurement 
transactions  are  not  covered  transactions? 

***** 

(h)  An  entitlement  or  mandatory 
award  required  by  a  statue,  including  a 
lower  tier  entitlement  or  mandatory 
award.that  is  required  by  a  statute. 

(i)  With  respect  to  the  Department  of 
Agriculture's  export  and  foreign 
assistance  programs,  any  transaction 
below  the  primary  tier  covered 
transaction  other  than  a 
nonprociuement  transaction  under  the 
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Market  Access  Program  between  a 
nonprofit  trade  association  or  state 
regional  group  and  a  U.S.  entity,  as 
defined  in  part  1485  of  this  title. 

(j)  Any  transaction  under  the 
Department  of  Agriculture's 
conservation  programs,  warehouse 
licensing  programs,  or  programs  that 
provide  statutory  entitlements  and  make 
available  loans  to  individuals  and 
entities  in  their  capacity  as  producers  of 
agricultural  commodities. 

(k)  The  export  or  substitution  of 
Federal  timber  governed  by  the  Forest 
Resources  Conservation  and  Shortage 
Relief  Act  of  1990, 16  U.S.C.  620  et  seq. 
(The  "Export  Act"),  which  provides 
separate  statutory  authority  to  debar. 

(1)  The  receipt  of  licenses,  permits, 
certificates,  and  indemnification  tmder 
regulatory  programs  conducted  in  the 
interest  of  public  health  and  safety,  and 
animal  and  plant  health  and  safety. 

(m)  The  receipt  of  official  grading  and 
inspection  services,  animal  damage 
control  services,  public  health  and 
safety  inspection  services,  and  animal 
and  plant  health  and  safety  inspection 
services. 

(n)  If  the  person  is  a  State  or  local 
government,  the  provision  of  official 
grading  and  inspection  services,  animal 
damage  control  services,  animal  and 
plant  health  and  safety  inspection 
services. 

(o)  The  receipt  of  licenses,  permit,  or 
certificates  under  regulatory  programs 
conducted  in  the  interest  of  ensuring 
fair  trade  practices. 

(p)  Permits,  licenses,  exchanges  and 
other  acquisitions  of  real  property, 
rights  of  way,  and  easements  under 
nattiral  resotuce  management  programs. 

5.  Section  3017.220  is  amended  by 
adding  paragraph  (d)  to  read  as  follows: 

§  301 7.220    Are  any  procurement  contracts 
included  as  covered  tranaactions? 

***** 

(d)  The  contract  is  for  the 
procurement  of  ocean  transportation  in 
connection  with  the  Department  of 
Agricultiue's  foreign  assistance 
programs.  With  respect  to  the 
Department  of  Agrictdture's  export  and 
foreign  assistance  programs,  such 
contracts  are  the  only  procurement 
contracts  included  as  covered 
transactions,  not  withstanding  the 
provisions  in  paragraphs  (a)  through  (c) 
of  this  section. 

6.  Section  3017.440  is  added  to  read 
as  follows: 

§3017.440  What  method  do  I  uae  to 
communicate  those  requirements  to 
participants? 

To  comniunicate  the  requirement,  you 
must  include  a  term  or  condition  in  the 


transaction  requiring  the  participants' 
compliance  with  Subpart  C  of  this  part 
and  requiring  them  to  include  similar 
term  or  condition  in  lower-tier  covered 
transactions. 

7.  Section  3017.755  is  further 
amended  by  adding  a  sentence  at  the 
end  of  paragraph  (a)  to  read  as  follows: 

§3017.755    When  will  I  know  whether  the 
suspension  is  continued  or  terminated? 

(a)  *   *  *  However,  the  record  will 
remain  open  for  the  full  30  days,  as 
called  for  in  §  3017.725,  even  when  you 
make  a  submission  before  the  30  days 
expire. 
***** 

8.  Section  3017.765  is  added  to 
subpart  G  to  read  as  follows: 

§  301 7.765    How  may  I  appeal  my 
suspension? 

(a)  An  appeal  tnay  be  filled  only  after 
the  respondent  has  exhausted  the  option 
to  contest  the  suspension  in  §  3017.720. 
The  appeal  must  be  filed  within  30  days 
of  receiving  the  decision  required 

§  3017.755  and  it  must  specify  the  basis 
of  the  appeal.  The  respondent  must  file 
the  appeal  in  writing  to  the  Hearing 
Clerk  in  the  Office  of  Administrative 
Law  Judges  (OALJ),  United  States 
Department  of  Agriculture  (USDA), 
Washington,  DC  20250,  The  decision  of 
a  suspending  official  tmder  §  3017.700 
may  be  vacated  by  the  assigned  appeals 
officer  only  if  the  officer  determines  that 
the  decision  is: 

(1)  Not  in  accordance  with  law; 

(2)  Not  based  on  the  applicable 
standard  of  evidence;  or 

(3)  Arbitrary  and  capricious  and  an 
abuse  of  discretion. 

(b)  The  appeals  officer  will  base  the 
decision  solely  on  the  administrative 
record. 

(c)  Within  90  days  of  the  date  the 
appeal  is  filed  with  USDA's  OALJ 
Hearing  Clerk,  the  appeals  officer  will 
notify,  in  writing,  the  respondent(s)  and 
the  suspending  official,  who  took  the 
action  being  appealed,  of  the  decision. 

(d)  The  appeals  officer's  decision  is 
final  and  it  not  appealable  within 
USDA. 

9.  Section  3017.800  is  further 
amended  by  adding  paragraph  (e)  to 
read  as  follows: 

§3017.800    What  are  the  causes  of 
debarment? 

*****. 

(e)  Notwithstanding  paragraph  (c)  (1) 
of  this  section,  within  die  Department  of 
Agricidtvue  a  nonprocurement 
debarment  by  any  Federal  agency  taken 
before  March  1, 1989. 

10.  Section  3017.870  is  further 
amended  by  adding  a  sentence  to  the 
end  of  paragraph  (a)  to  read  as  follows: 


§3017.870    When  del  know  If  the 
debarring  official  detiers  me? 

(a)  *  *  *  However,  the  record  will 
remain  open  for  the  full  30  days,  as 
called  for  in  §  3017.820,  even  when  you 
make  a  submission  before  the  30  days 
expire. 
***** 

1 1 .  Section  301 7 .890  is  added  to 
subpart  H  to  read  as  follows: 

§  301 7.890    How  may  I  appeal  my 
deberment? 

(a)  An  appeal  may  be  filed  only  after 
the  respondent  has  exhausted  the  option 
to  contest  the  debarment  in  §  3017.815. 
The  appeal  must  be  filed  within  30  days 
of  receiving  the  decision  required 

§  3017.870  and  it  must  specify  the  basis 
of  the  appeal.  The  respondent  must  file 
the  appeal  in  writing  to  the  Hearing 
Clerk  in  the  Office  of  Administrative 
Law  Judges  (OALJ),  United  States 
Department  of  Agriculture  (USDA), 
Washington,  E)C  20250.  The  decision  of 
a  debarring  official  under  §  3017.800 
may  be  vacated  by  the  assigned  appeals 
officer  oidy  if  the  officer  determines  that 
the  decision  is: 

(1)  Not  in  accordaj}ce  with  law; 

(2)  Not  based  on  the  applicable 
standard  of  evidence;  or 

(3)  Arbitrary  and  capricious  and  an 
abuse  of  discretion. 

(b)  The  appeals  officer  will  base  the 
decision  solely  on  the  administrative 
record. 

(c)  Within  90  days  of  the  date  the 
appeal  is  filed  with  USDA's  OALJ 
Hearing 

Clerk,  the  appeals  officer  will  notify, 
in  writing,  the  respondent(s)  and  the 
debarring  official,  who  took  the  action 
being  appealed,  of  the  decision. 

(d)  The  appeals  officer's  decision  is 
final  and  it  not  appealable  within 
USDA. 

12.  Section  3017.935  is  further 
amended  by  adding  paragraph  (b)  to 
read  as  follows: 

§3017.935    Debarring  official. 

***** 

(b)  Within  USDA,  the  Secretary  has 
designated  the  Administrators  of 
program  agencies  to  be  the  debarring 
official,  i.e.  Administrator,  Food  and 
Nutrition  Service.  Further,  the  Secretary 
authorizes  these  officials  to  delegate  any 
and  all  functions  except  for  making  the 
final  decision.  Final  decision  includes 
the  decision  to  initiate,  maintain,  or 
continue  a  debarment. 

13.  Section  3017.1010  is  further 
amended  by  adding  paragraph  (b)  to 
read  as  follows: 

§3017.1010    Suspending  official. 

***** 
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(b)  Within  USDA,  the  Secretary  has 
designated  the  Administrators  of 
program  agencies  to  be  the  suspending 
official,  i.e.  Administrator,  Food  and 
Nutrition  Service.  Further,  the  Secretary 
authorizes  these  officials  to  delegate  any 
and  all  functions  except  for  making  the 
final  decision.  Final  decision  includes 
the  decision  to  initiate,  maintain,  or 
continue  a  suspension. 

14.  Part  3021  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble.  j 

PART  3021— GOVERNMENTWIOE 
REQUIREMENTS  FOR  DRUG-FREfe 
WORKPLACE  (HNANOAL 
ASSISTANCE)  I 

Subpart  A— Purpose  and  Coverage 

Sec. 

3021.100    What  does  this  part  do? 

302 1 . 1 05    Does  this  part  apply  to  me? 

3021.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
3021.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive?   i 

Subpart  B— ftoquirenwnts  for  Recipients 
Other  Than  IndWMuals 

3021.200    What  must  I  do  to  comply  with 
this  part?  •• 

3021.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

3021.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

3021.215    What  must  I  include  in  my  dnig- 
fr-ee  awareness  program? 

3021.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

3021.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

3021.230    How  and  when  mast  I  identify 
workplaces? 

Subpart  C— Requirsments  for  Recipients 
WhoArolndividuais 

3021.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

3021.301  [Reserved]  { 

Subpart  D— Responsibinties  of  Oepartnwnt 
of  Agriculture  Awarding  Offictels 

3021.400    What  are  my  responsibilities  as  a 
Department  of  Agricidture  awarding 
official? 

Subpart  E~~Violaliona  of  This  Part  and 


3021 .500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
3021.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
30Z1.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
3021.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 
3021.605    Award. 


3021.610  Controlled  substance. 

3021.615  Conviction. 

3021.620  Cooperative  agreement. 

3021.625  Criminal  drug  statute. 

3021.630  Debarment. 

3021.635  Drug-free  workplace. 

3021.640  Employee. 

3021.645  Federal  agency  or  agency. 

3021.650  Grant. 

3021.655  Individual. 

3021.660  Recipient. 

3021.665  State. 

3021.670  Suspension. 

Authority:  5  U.S.C.  301;  41  U.S.C.  701.  et 
seq.;  Pub.  L.  101-576, 104  Stat.  2838;  7  CFR 
Part2,  Subpart  D,§  2.28. 

15.  Part  3021  is  further  amended  as 
set  forth  below: 

a.  "[Agency  noun]"  is  removed  and 
"Department  of  Agriculture"  is  added  in 
its  place  wherever  it  occurs. 

b.  "[Agency  adjective) "  is  removed 
and  "Department  of  Agriculture"  is 
added  in  its  place  wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "the  Secretary  of 
Agriculture  or  designee"  is  added  in  its 
place  wherever  it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"the  Secretary  of  Agricidture"  is  added 
in  its  place  wherever  it  occurs. 

16.  Section  3021.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "7  CFR  part  3017"  in  its  place. 

17.  Section  3021.605  (a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "7 
CFR  part  3016"  in  its  place. 

DEPARTMENT  OF  ENERGY 

10  CFR  Parts  606, 607  and  1036 

RIN  1991-AB56 

FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  G.  Yee,  202-586-1140; 
cynthia.yee@hq.doe.gov. 

ADDITIONAL  SUPPLEHENTARY  mFORMATION: 
The  administrative  practices  and 
procedures  for  suspension  and 
debarment  are  being  removed  from  part 
1036  and  recodified  in  part  606.  The 
requirements  for  maintaining  a  drug-free 
workplace  are  being  removed  as  a 
subpart  in  the  current  debarment  and 
suspension  common  rule,  part  1036, 
and  recodified  as  a  separate  part  607. 

Listof  Solqects 

10  CFR  Part  606 

Administrative  practice  and 
procedure,  Debarment  and  suspension. 
Government  contracts,  Grant  programs, 
Loan  programs.  Reporting  and 
recordkeeping  requirements.  * 


10  CFR  Part  607 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs, 
Reporting  and  recordkeeping 
requirements. 

Dated:  )une  29.  2001. 
Spencer  Abraham, 

Secretary  of  Energy. 

Accordingly,  as  set  forth  in  the 
common  preamble,  and  under  the 
authority  of  42  U.S.C.  7101  et  seq.  and 
50  U.S.C.  2401  et  seq.,  the  Department 
of  Energy  proposes  to  amend  10  CFR 
chapters  II  and  X  as  follows. 

1.  Part  606  is  added  to  subchapter  H 
to  read  as  set  forth  in  instruction  1  at  the 
end  of  the  common  preamble. 

PART  606— GOVERNMENTWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

606.25    How  is  this  part  organized? 
606.50    How  is  this  part  written? 
606.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

606.100    What  does  this  part  do? 
606.105    Does  this  part  apply  to  me? 
606.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
606.115    How  does  an  exclusion  restrict  a^ 

person's  involvement  in  covered 

transactions? 
606.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
606.125    Does  an  exclusion  under  the 

nonprociu'ement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
606.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
606. 135    May  the  Department  of  Energy 

exclude  a  person  who  is  not  currently 

participating  in  a  nonprocurement 

transaction? 
606.140    How  do  I  know  if  a  person  is  ' 

excluded? 
606.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

606.200    What  is  a  covered  transaction? 
606.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
606.210    Which  nonprocurement 

transactions  are  covered  transactions? 
606.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
606.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
606.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? 
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Subpart  C— Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

606.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
606.305    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
606.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
606.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
606.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
606.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — ^Primary  Tier 
Participants 

606.330    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  Department  of 
Energy? 

606.335    If  I  disclose  unfavorable 

information  required  under  §606.330 
will  I  be  prevented  from  entering  into  the 
transaction? 

606.340    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§606.330? 

606.345    What  must  I  do  if  I  learn  of  the 
information  required  under  §  606.330 
after  entering  into  a  covered  transaction 
with  the  Department  of  Energy? 

Disclosing  information — Lower  Tier 
Participants 

606.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

606.355    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§606.350? 

606.360    What  must  I  do  if  I  learn  of- 
information  required  under  §606.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— Responsibilities  of  DOE 
Officials  Regarding  Transactions 

606.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
606.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
606.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
606.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
606.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
606.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
606.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
606.435    What  must  I  require  of  a  primary 

tier  participant? 


606.440    What  method  do  I  use  to 
communicate  to  participants  the 
requirement  to  comply  with  Subpart  C? 

606.445  What  action  may  I  take  if  a  primary 
tier  participant  knowingly  does  business 
with  an  excluded  or  disqualified  person? 

606.450    What  action  may  I  take  if  a  primary 
tier  participant  fails  to  disclose  the 
information  required  under  §606.330? 

606.455    What  may  I  do  if  a  lower  tier 
participant  fails  to  disclose  the 
information  required  under  §606.350  to 
the  next  higher  tier? 

Sut>part  E— Govemntentwide  List  of  Parties 
Excluded  or  DIsqualHiad  From  Federal 
Procurement  and  Nonprocurement 
Programs 

606.500    What  is  the  purpose  of  the  List? 
606.505     Who  uses  the  List? 
606.510    Who  maintains  the  List? 
606.515    What  specific  information  is  on  the 

List? 
606.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
606.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
606.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

606.600    How  do  suspension  and  debarment 

actions  start? 
606.605    How  does  suspension  differ  from 

debarment? 
606.610    What  procedures  does  the 

Department  of  Energy  use  in  suspension 

and  debarment  actions? 
606.615    How  does  the  Department  of 

Energy  notify  a  person  of  suspension  and 

debarment  actions? 
606.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
606.625     What  is  the  scope  of  a  suspension 

or  debarment  action? 
,606.630    May  the  Department  of  Energy 

impute  the  conduct  of  one  person  to 

another? 
606.635    May  the  Department  of  Energy 

settle  a  debarment  or  suspension  action? 
606,640    May  a  settlement  include  a 

voluntary  exclusion? 
606.645    Do  other  Federal  agencies  know  if 

the  Department  of  Energy  agrees  to  a 

voluntary  exclusion? 

Subpart  G— Suspension 

606.700    When  may  the  suspending  official 

issue  a  suspension? 
606.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
606.710    When  does  a  suspension  take 

effect? 
606.715    What  notice  does  the  suspending 

.    official  give  me  if  I  am  suspended? 
606.720    How  may  I  contest  a  suspension? 
606.725    How  much  time  do  I  have  to 

contest  a  suspension? 
606.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
606.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
606.740    Are  suspension  proceedings 

formal? 


606.745  Is  a  record  made  of  fact-finding 
proceedings? 

606.746  Who  conducts  fact-finding 
conferences  for  DOE? 

606.750    What  does  the  suspending  official 
consider  in  deciding  whether  to  continue 
or  terminate  my  suspension? 

606.755    When  will  I  Imow  whether  the 
suspension  is  continued  or  terminated? 

606.760    How  long  may  my  suspension  last? 

Subpart  H — DetMvment 

606.800    What  are  the  causes  for  debarment? 
606.805     What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment  ? 
606.810    When  does  a  debarment  take 

effect? 
606.815     How  may  I  contest  a  proposed 

debarment? 
606.820    How  much  time  do  1  have  to 

contest  a  proposed  debarment? 
606.825    What  information  must  1  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
606.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 

606.835  Are  debarment  proceedings  formal? 

606.836  Who  conducts  fact-finding 
conferences  for  DOE? 

G06.840    Is  a  record  made  of  fact-finding 

proceedings? 
606.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
606.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
606.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
606.860    What  factors  may  influence  the 

debarring  official's  decision? 
606.865    How  long  may  my  debarment  last? 
606.870    When  do  1  know  if  the  debarring 

official  debars  me? 
606.875     May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
606.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
606.885    May  the  debarring  official  extend  a 

debarment? 

Sulipart  I— Definitions 

606.900  Adequate  evidence. 

606.905  Affiliate. 

606.910  Agency. 

606.915  Agent  or  representative. 

606.920  Civil  judgment. 

606.925  Conviction. 

606.930  Debarment. 

606.935  Debarring  official. 

606.936  Director,  Office  of  Procurement  and 
Assistance  Management. 

606.940    Disqualified. 

606.945    Excluded  or  exclusion. 

606.950    Indictment. 

606.955    Ineligible  or  ineligibility. 

606.960    Legal  proceedings. 

606.965    List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

606.970    Nonprocurement  transaction. 

606.975     Notice. 

606.980    Participant. 
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606.985    Person.  , 

606.990    Preponderance  of  the  evidence. 
606.995     Principal. 
606.1000    Respondent. 
606.1005     State. 
606.1010    Suspending  ofTicia). 
606.1015    Suspension. 
606.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  606 — Covered 
Transactions  I 

Authority:  E.0. 12549  (3  CFR.  1986  Comp.. 
p.  189):  E.0. 12689  (3  CFR,  1989  Comp.,  p. 
235):  sec.  2455,  Pub.  L.  103-355. 108  Stat. 
3327  (31  U.S.C.  6101  note):  42  U.S.C.  7101 
et  seq.;  50  U.S.C.  2401  et  seq. 

2.  Part  606  is  further  amended  as  set 
forth  below. 

a.  "(Agency  noun]"  is  removed  and 
"Department  of  Energy"  is  added  in  its 
place  wherever  it  occurs. 

b.  "(Agency  adjective)"  is  removed 
and  "DOE"  is  added  in  its  place 
wherever  it  occurs,  c.  "[Agency  head  or 
designee!"  is  removed  and  "Director, 
Office  of  Procurement  and  "Assistance 
Management"  is  added  in  its  place 
wherever  it  occurs. 

3.  Section  606.440  is  added  to  read  as 
follows:  j 

i606.440    Wtwt  method  do  fuse  to 
communicate  to  participants  ttie 
requirement  to  comply  with  sulipart  C? 

To  communicate  the  requirements, 
you  must  include  a  term  or  condition  in 
the  transaction  requiring  the 
participants'  compliance  with  subpart  C 
of  this  part  and  requiring  them  to 
include  a  similar  term  or  condition  in 
lower-tier  covered  transactions. 

4.  Section  606.746  is  added  to  read  as 
follows: 

S  606.746    Wlto  conducts  fact-finding 
conferences  for  DOE? 

The  Energy  Board  of  Contract  Appeals 
conducts  fact-finding  conferences  for 
DOE,  in  accordance  with  the  rules 
promulgated  by  the  Energy  Board  of 
Contract  Appeals. 

5.  Section  606.836  is  added  to  read  as 
follows: 

S  606.836    Who  conducts  fact-finding 
conferences  for  DOE? 

The  Energy  Board  of  Contract  Appeals 
conducts  fact-finding  conferences  for 
DOE,  in  accordance  with  the  rules 
promvdgated  by  the  Energy  Board  of 
Contract  Appeals. 

6.  Section  606.910  is  further  amended 
by  adding  a  definition  for  Department  of 
Energy  in  alphabetical  order  to  read  as 
follows: 


§606.910    Agency. 


Department  of  Energy  includes  the 
National  Nuclear  Security 


Administration  (NNSA),  and  the  Federal 
Energy  Regulatory  Commission  (FERC). 

7.  Section  606.935  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 

§606.935    DelMirring  official. 

***** 

(b)  The  DOE  debarring  official  is  the 
Director,  Office  of  Procurement  and 
Assistance  Managenient,  DOE. 

8.  Section  606.936  is  added  to  read  as 
follows: 

§  606.936    Director,  Office  of  Procurement 
and  Assistance.  Management. 

Director,  Office  of  Procurement  and 
Assistance  Management  means  the 
Director,  Office  of  Procurement  and 
Assistance  Management,  DOE,  or  the 
Director,  Office  of  Procurement  and 
Assistance  Management,  NNSA,  as 
appropriate. 

9.  Section  606.1010  is  further 
amended  by  adding  paragraph  (b)  to 
read  as  follows: 


§606.1010 

*         * 


Suspending  official. 

*        «        * 


(b)  The  DOE  suspending  official  is  the 
Director,  Office  of  Procvu-ement  and 
Assistance  Management,  £)OE. 

10.  Part  607  is  added  to  subchapter  H 
to  read  as  set  forth  in  instruction  2  at  the 
end  of  the  common  preamble. 

PART  607— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (FINANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

607.100    What  does  this  part  do? 
607.105    Does  this  part  apply  to  me? 
607.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
607.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B — Requirements  for  Recipients 
Other  Than  Individuals 

607.200    What  must  I  do  to  comply  with  this 
part? 

607.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

607.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

607.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

607.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

607.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace?    , 

607.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C — Requirements  for  Recipients 
Who  Are  Individuals 

607.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

607.301  (Reserved) 


Subpart  D— Responsibilities  of  DOE 
Awarding  Officials 

607.400    What  are  my  responsibilities  as  a 
DOE  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

607.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
607.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
607.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
607.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

607.605  Award. 

607.610  Controlled  substance. 

607.615  Conviction. 

607.620  Cooperative  agreement. 

607.625  Criminal  drug  statute. 

607.630  Debarment. 

607.631  Director,  Office  of  Procurement  and 
Assistance  Management. 

607.635  Drug-free  vvorkplace. 

607.640  Employee. 

607.645  Federal  agency  or  agency. 

607.650  Grant. 

607.655  Individual. 

607.660  Recipient. 

607.665  State. 

607.670  Suspension. 

Authority:  41  U.S.C.  701,  et  seq.;  42  U.S.C. 
7101  et  seq.;  50  U.S.C.  2401  et  seq. 

11.  Part  607  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"Department  of  Energy"  is  added  in  its 
place  wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "DOE"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Director,  Office  of  . 
Prociuement  and  Assistance 
Management"  is  added  in  its  place 
wherever  it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Secretary  of  Energy"  is  added  in  its 
place  wherever  it  occurs. 

12.  Section  607.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  agency's  regulations 
implementing  Executive  order  12549 
and  Executive  Order  12689]"  and 
adding  "10  CFR  part  606"  in  its  place. 

13.  Section  607.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "10 
CFR  Part  600"  in  its  place. 

14.  Section  607.631  is  added  to  read 
as  follows: 

§  607.631    Director,  Office  of  Procurement 
and  Assistance  Management 

Director,  Office  of  Procurement  and 
Assistance  Management  means  the 
Director,  Office  of  Procurement  and 
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Assistance  Management,  DOE,  or  the 
Director,  Office  of  Procurement  and 
Assistance  Management,  NNSA,  as 
appropriate. 

15.  Section  607.645  is  further 
amended  by  adding  the  definition  for 
Department  of  Energy  in  alphabetical 
order  to  read  as  follows: 

§  607.645    Federal  Agency  or  agency. 

Department  of  Energy  includes  the 
National  Nuclear  Security 
Administration  (NNSA),  and  the  Federal 
Energy  Regulatory  Commission  (FERC). 


PART  1036  [REMOVED] 

16.  Part  1036  is  removed. 

SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Parts  145  and  147 

RIN  3245-AE61 

FOR  FURTHER  INFORMATION  CONTACT:  Cory 
Whitehead,  SBA  Debarring  Official, 
Acting  Assistant  Administrator  for 
Administration  (5331),  U.S.  Small 
Business  Administration,  409  Third 
Street,  SW,  Washington,  DC  20416, 
(202)  205-6630,  e-mail: 
cory.whitehead@sba.gov  or  Michael 
Campilongo,  Office  of  General  Counsel, 
409  Third  Street,  SW,  Washington,  DC 
20416,  (202)  205-6879,  e-mail: 
michael.campilongo@sba.gov. 

ADDITIONAL  SUPPLEMENTARY  INFORMATION: 

This  part  proposes  optional  lower  tier 
suspension  and  debarment  coverage  by 
including  a  paragraph  (d)  in  §  145.220 
for  all  contracts  that  equal  or  exceed  the 
$25,000  award  threshold  imder  SBA 
nonprocurement  transactions.  This 
election  maintains  the  SBA's  present 
practice  under  the  common  rule. 

In  addition,  §  145.440  proposes  to  use 
terms  or  conditions  to  the  award 
transaction  as  a  means  to  enforce 
exclusions  under  SBA  transactions 
rather  than  written  certifications.  This 
alternative  available  under  the  common 
rule  is  more  efficient  than  the  SBA's 
current  certification  process  for 
prospective  recipients  and  participants. 

Sections  145.765  and  145.890  are 
included  as  additional  sections  under 
part  145  and  propose  to  permit  persons 
who  have  been  suspended  or  debarred 
by  the  SBA  Debarring  Official  to  obtain 
a  review  of  that  decision  on  a  limited 
basis  as  is  currently  available  under 
SBA's  existing  rule.  These  sections 
propose  to  delegate  the  authority  to 
issue  a  stay  on  a  suspension  or 
debarment  decision  to  the  reviewing 
official.  These  changes  from  current 
practice  reflect  a  more  practical 
approach  to  matters  accepted  for  review. 

Sections  145.935(b)  and  145.1010(b) 
are  added  to  designate  the  Assistant 


Administrator  for  Administration  as  the 
SBA  debarring  and  suspending  official 
for  SBA  programs  other  than  financial 
assistance.  For  that  program,  the  SBA 
debarring  and  suspending  official  will 
be  the  Assistant  Administrator  for 
Financial  Assistance. 

Section  145.995  of  the  debarment  and 
suspension  common  rule  defines  the 
term  "principal."  Agencies 
implementing  the  common  rule  are 
permitted  to  provide  additional 
examples  of  principals  that  are 
commonly  involved  in  their  covered 
transactions.  SBA  is  proposing  to 
include  several  examples  by  adding  a 
paragraph  (c)  to  this  section  for  the 
benefit  of  individuals  who  may  be 
excluded,  or  employers  who  may  have 
an  individual  employee  who  is 
excluded. 

The  requirements  for  maintaining  a 
drug-free  workplace  are  being  removed 
as  Subpart  F  in  the  current  debarment 
and  suspension  common  rule,  and  re- 
codified as  a  separate  part  147. 

List  of  Subjects 

13  CFR  Part  145 

Administrative  practice  and 
procedure.  Government  contracts,  Grant 
programs.  Loan  programs.  Reporting 
and  recordkeeping  requirements,  Small 
businesses. 

13  CFR  Part  147 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  15.  2001. 
|ohn  Whltmore. 

Acting  Administrator.  U.S.  Small  Business 
Administration. 

For  the  reasons  stated  in  the  common 
preamble,  the  U.S.  Small  Business 
Administration  proposes  to  amend  13 
CFR  chapter  I  as  follows: 

1.  Part  145  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  145— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

145.25    How  is  this  part  organized? 
145.50    How  is  this  part  written? 
145.75    Do  teiTOS  in  this  part  have  special 
meanings? 

Sul)part  A— General 

145.100    What  does  this  part  do? 
145.105    Does  this  part  apply  to  me? 
145.1 10    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 


145.1 15    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
145.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
145.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Fedewl 

procurement  contracts? 
145.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  tran.sactions? 
145.135    May  the  SBA  exclude  a  person  who 

is  not  currently  participating  in  a 

nonprocurement  transaction? 
145.140    How  do  I  know  if  a  person  is 

excluded? 
145.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Sul>part  B— Covered  Transactions 

145.200    What  is  a  covered  transaction? 
145.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
145.210    Which  nonprocurement 

transactions  are  covered  transactions? 
145.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
145.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
145.225    How  do  I  know  if  a  transaction  that 

1  may  participate  in  is  a  covered 

transaction? 

Sut)part  0— Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

145.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
145.305    What  must  1  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
145.310    May  1  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
145.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
145.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
145.325    What  requirements  must  1  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

145.330    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  SBA? 
145.335    If  I  disclose  unfavorable 

information  required  under  §  145.330 

will  I  be  prevented  from  entering  into  the 

transaction? 
145.340    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§145.330? 
145.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §  145.330 
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after  entering  into  a  covered  transaction 
with  the  SBA? 

Diadoting  Infermadon — Lower  Tier 
Participants 

145.^50    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
paitiaipant? 

145.355    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§145.350? 

145.360    What  must  I  do  if  I  learn  of 

information  required  under  §  145.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— R«sponsib«ltties  of  SBA 
Officiato  Regarding  Transactions 

145.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
145.405    May  I  enter  into  a  covered    ^ 

transaction  with  a  participant  if  a 

principal  of  the  transacticm  is  excluded? 
145.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
145.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participEmt  or  a  principal 

after  I  enter  into  a  covered  transaction? 
145.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
145.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualifled? 
145.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualiHed? 
145.435    What  must  I  require  of  a  primary 

tier  participant? 
145.440    What  method  do  I  use  to 

communicate  §  145.335  requirements  to 

participants? 
145.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualiHed  person? 
145.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  145.330? 
145.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

infoiteation  required  under  §  145.350  to 

the  next  higher  tier?  ^ 

Subpart  E— Govemmentwide  List  of  Parties 
Exctudad  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

145.500    What  is  the  purpose  of  the  List? 
145.505    Who  uses  the  List? 
145.510    Who  maintains  the  List? 
145.515  '  What  specific  information  is  on  the 

List? 
145.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
145.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
145.930    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

145.600    How  do  suspension  and  debarment 

actions  start? 
145.605    How  does  suspension  differ  from 

debarment? 
145.610    What  procedures  does  the  SBi*^  use 

in  suspension  and  debarment  action^? 
145.615    How  does  the  SBA  notify  a  person 

of  suspension  and  debarment  actions? 


145.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
145.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
145.630    May  the  SBA  impute  the  conduct 

of  one  person  to  another? 
145.635    May  the  SBA  settle  a  debarment  or 

suspension  action? 
145.640    May  a  settlement  include  a 

voluntary  exclusion? 
145.645    Do  other  Federal  agencies  know  if 

the  SBA  agrees  to  a  voluntary  exclusion? 

Subpart  G — Suspension 

145.700    When  may  the  suspending  official 

issue  a  suspension? 
145.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
145.710    When  does  a  suspension  take 

effect? 
145.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
145.720    How  may  I  contest  a  suspension? 
145.725    How  much  time  do  I  have  to 

contest  a  suspension? 
145.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
145.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
145.740    Are  suspension  proceedings 

formal? 
145.745    Is  a  record  made  of  fact-finding 

proceedings? 
145.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
145.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
145.760    How  long  may  my  suspension  last? 
145.765    How  may  I  appeal  my  suspension? 

Subpart  H— Debarment 

145.800    What  are  the  causes  for  debarment? 
145.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
145.810    When  does  a  debarment  take 

effect? 
145.815    How  may  I  contest  a  proposed 

debarment? 
145.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
145.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
145.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
145.835    Are  debarment  proceedings  formal? 
145.840    Is  a  record  made  of  fact-finding 

proceedings? 
145.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
145.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
145.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
145.860    What  factors  may  influence  the 

debarring  official's  decision? 
145.865    How  long  may  my  debarment  last? 
145.870    When  do  I  know  if  the  debarring 

official  debars  me? 


145.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
145.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
145.885    May  the  debarring  official  extend  a 

debarment? 
145.890    How  may  I  appeal  my  debarment? 

Subpart  I — Definitions 

145.900    Adequate  evidence. 

145.905    Affiliate. 

145.910    Agency. 

145.915    Agent  or  representative. 

145.920    Civil  judgment. 

145.925    Conviction. 

145.930    Debarment. 

145.935    Debarring  official. 

145.940    Disqualified. 

145.945    Excluded  or  exclusion. 

145.950    Indictment. 

145.955    Ineligible  or  ineligibility. 

145.960    Legal  proceedings. 

145.965    List  of  parties  excluded  or 

disqualified  from  federal  procurement 
and  nonprocurement  programs. 

145.970    Nonprocurement  transaction. 

145.975     Notice. 

145.980    Participant. 

144.985    Person. 

145.990    Preponderance  of  the  evidence. 

145.995    Principal. 

145.1000    Respondent. 

145.1005    State. 

145.1010    Suspending  official. 

145.1015    Suspension. 

145.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  145— rCovered 
Transactions 

Authority:  5  U.S.C.  301  et  seq.;  15  U.S.C. 
631  et  seq.;  Sec.  2455,  Pub.  L.  103-355, 108 
Stat.  3327  (31  U.S.C.  6101  note);  E.O.  11738. 
3  CFR.  1973  Comp.,  p.  799;  E.O.  12549.  3 
CFR,  1986  Comp..  p.  189;  E.O.  12689.  3  CFR, 
1989  Comp.,  p.  235. 

2.  Part  145  is  further  amended  as  set 
forth  below. 

a.  "(Agency  noun]"  is  removed  and 
the  "SBA"  is  added  in  its  place 
wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  the  "SBA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee!"  is 
removed  and  the  "SBA  Debarring 
Official"  is  added  in  its  place  wherever 
it  occurs. 

3.  Section  145.220  is  further  amended 
by  adding  a  paragraph  (d)  to  read  as 
follows: 

§  1 45.220    Are  any  procurement  contracts 
included  as  covered  transactions? 

***** 

(d)  The  contract  is  awarded  by  any 
contractor,  subcontractor,  supplier, 
consultant  or  its  agent  or  representative 
in  any  transaction,  regardless  of  tier,  to 
be  funded  or  provided  by  the  SBA 
under  a  nonprocurement  transaction 
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that  is  expected  to  equal  or  exceed 
$25,000.  (See  optional  lower  tier 
coverage  shown  in  the  diagram  in  the 
appendix  to  this  part.) 

4.  Section  145.440  is  added  to  read  as 
follows: 

§145.440    What  method  do  I  use  to 
communicate  §  145.435  requirements  to 
participants? 

To  communicate  the  requirements  in 
§  145.435  to  participants,  you  must 
include  a  term  or  condition  in  the 
transaction  requiring  the  participant's 
compliance  with  Subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  lower  tier  covered 
transactions. 

5.  Section  145.765  is  added  to  subpart 
G  to  read  as  follows: 

§  1 45.765    How  may  I  appeal  my 
suspension? 

(a)  If  the  SBA  suspending  official 
issues  a  decision  imder  §  145.755  to 
continue  your  suspension  after  you 
present  information  in  opposition  to 
that  suspension  under  §  145.720,  you 
can  ask  for  review  of  the  stispending 
official's  decision  in  two  ways: 

(1)  You  may  ask  the  suspending 
official  to  reconsider  the  decision  for 
material  errors  of  fact  or  law  that  you 
believe  will  change  the  outcome  of  the 
matter;  and/or 

(2)  Yciu  may  request  that  the  SBA 
Office  of  Hearings  and  Appeals  (OHA), 
review  the  suspending  official's 
decision  to  continue  your  suspension 
within  30  days  of  your  receipt  of  the 
suspending  official's  decision  imder 

§  145.755  or  paragraph  (a)(1)  of  this 
section.  However,  OHA  can  reverse  the 
suspending  official's  decision  only 
where  OHA  finds  that  the  decision  is 
based  on  a  clear  error  of  material  fact  or 
law,  or  where  OHA  finds  that  the 
suspending  official's  decision  was 
arbitrary,  capricious,  or  an  abuse  of 
discretion. 

(b)  A  request  for  review  imder  this 
section  must  be  in  writing;- state  the 
specific  findings  you  believe  to  be  in 
error;  and  include  the  reasons  or  legal 
bases  for  yoiu  position. 

(c)  OHA,  in  its  discretion,  may  stay 
the  suspension  pending  review  of  the 
suspending  official's  decision. 

(d)  The  SBA  suspending  official  and 
OHA  must  notify  you  of  their  decisions 
under  this  section,  in  writing,  using  the 
notice  procedures  at  §§  145.615  and 
145.975. 

6.  Section  145.890  is  added  to  subpart 
H  to  read  as  follows: 

§145.890    How  may  I  appeal  my 
detMrment? 

(a)  If  the  SBA  debarring  official  issues 
a  decision  under  §  145.870  to  debar  you 


after  you  present  information  in 
opposition  to  a  proposed  debarment 
under  §  145.815,  you  can  ask  for  review 
of  the  debarring  official's  decision  in 
two  ways: 

(1)  You  may  ask  the  debarring  official 
to  reconsider  the  decision  for  material 
errors  of  fact  or  law  that  you  believe  will 
change  the  outcome  of  the  matter;  and/ 
or 

(2)  You  may  request  that  the  SBA 
Office  of  Hearings  and  Appeals  (OHA), 
review  the  debarring  official's  decision 
to  debar  you  within  30  days  of  your- 
receipt  of  the  debarring  official's 
decision  under  §  145.870  or  paragraph 
(a)(1)  of  this  section.  However,  OHA  can 
reverse  the  debarring  official's  decision 
only  where  OHA  finds  that  the  decision 
is  based  on  a  clear  error  of  material  fact 
or  law,  or  where  OHA  finds  that  the 
debarring  official's  decision  was 
arbitrary,  capricious,  or  an  abuse  of 
discretion. 

(b)  A  request  for  review  under  this 
section  must  be  in  writing;  state  the 
specific  findings  you  believe  to  be  in 
error;  and  include  the  reasons  or  legal 
bases  for  your  position. 

(c)  OHA  may,  in  its  discretion,  stay 
the  debarment  pending  review  of  the 
debarring  official's  decision. 

(d)  "The  SBA  debarring  official  and 
OHA  must  notify  you  of  their  decisions 
under  this  section,  in  writing,  using  the 
notice  procedures  at  §§  145.615  and 
145.975. 

7.  Section  145.935  is  further  amended 
by  adding  a  paragraph  (b)  to  read  as 
follows: 

§145.935    Debarring  official. 

***** 

(b)  For  SBA,  the  suspending  official 
for  financial  assistance  programs  means 
the  Assistant  Administrator  for 
Financial  Assistance;  for  all  other 
programs,  the  suspending  official  means 
the  Assistant  Administrator  for 
Administration. 

8.  Section  145.995  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 


§145.995    Principal. 

***** 

(c)  Other  examples  of  individuals  who 
are  principals  in  SBA  covered 
transactions  include: 

(1)  Principal  investigators. 

(2)  Securities  brokers  and  dealers 
under  the  section  7(a)  Loan,  Certified 
Development  Company  (CDC)  and 
Small  Business  Investment  Company 
(SBIC)  programs. 

(3)  Applicant  representatives  under 
the  section  7(a)  Loan,  Certified 
Development  Company  (CDC),  Small 
Business  Investment  Company  (SBIC), 


Small  Business  Development  Center 
(SBDC).  and  section  7(j)  programs. 

(4)  Providers  of  professional  services 
under  section  7(a)  Loan.  Certified 
Development  Company  (CDC),  Small 
Business  Investment  Company  (SBIC). 
Small  Business  Development  Center 
(SBDC),  and  section  7(j)  programs. 

(5)  Individuals  that  certify, 
authenticate  or  authorize  billings. 

9.  Section  145.1010  is  further 
amended  by  adding  a  paragraph  (b)  to 
read  as  follows: 

§145.1010    Suspending  official. 

♦        ****. 

(b)  For  SBA,  the  debarring  official  for 
financial  assistance  programs  means  the 
Assistant  Administrator  for  Financial 
Assistance;  for  all  other  programs,  the 
debarring  official  means  the  Assistant 
Administrator  for  Administration. 

10.  Part  147  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  147— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (NONPROCUREMENT) 

Subpart  A— Purpose  and  Coverage 

Sec. 

147.100    What  does  this  part  do? 
147.105    Does  this  part  apply  to  me? 
147.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
147.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  Than  Individuals 

147.200    What  must  I  do  to  comply  with  this 
part? 

147.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

147.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

147.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

147.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

147.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

147.230  How  and  when  must  1  identify 
workplaces? 

Subpart  C— Requirements  for  Recipiento 
Who  Are  Individuals 

147.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

147.301  [Reserved] 

Subpart  D— Responsibilities  of  SBA 
Awarding  Officials 

147.400    What  are  my  responsibilities  as  an 
SBA  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

147.500  How  are  violations  of  this  part 
determined  for  recipients  other  than 
individuals? 
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147.505    How  are  violations  of  this  part 
determined  for  recipients  who  are 
individuals? 

147.510  What  actions  will  the  Federal 
Government  take  against  a  recipient 
determined  to  have  violated  this  part? 

147.515    Are  there  any  exceptions  to  those 
actions? 

Subpart  F— Definitions 

.147.605  Award. 

147.610  Controlled  substan4e. 

147.615  Conviction. 

147.620  Cooperative  agreement. 

147.625  Criminal  drug  statute. 

147.630  Debarment. 

147.635  Drug-free  workplace. 

147.640  Employee. 

147.645  Federal  agency  or  agency. 

147.650  Grant. 

147.655  Individual. 

147.660  Recipient. 

147.665  State. 

147.670  Suspension. 

Authority:  41  U.S.C.  701-707. 

11.  Part  147  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
the  "SBA"  is  added  in  its  place 
wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  the  "SBA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  the  "SBA  Administrator  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 

d.  "[Agency  head]"  is  removed  and 
the  "SBA  Administrator"  is  added  in  its 
place  wherever  it  occurs. 

12.  Section  147.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689)"  and 
adding  "13  CFR  part  145"  in  its  place. 

13.  Section  147.605(a)(2)  is  amended 
by  removing  "[Agency  specific  CFR 
citation]"  and  adding  "13  CFR  part  147" 
in  its  place. 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

14  CFR  Parts  1265  and  1267 

RIN  2700-AC43 

FOR  FURTHER  ilFORMATION  COMTACT: 
Diane  Thompson,  NASA  Headquarters, 
Office  of  Pnxnuement,  Analysis 
Division  (Code  HC),  Washington,  DC 
20456-0001,  (202)  358-0514,  e-mail: 
diane.  thompson@hq.nasa.gov. 

Listof  Subiects 

14  CFR  Part  1265 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Grant  programs.  Reporting  and 
recordkeeping  reqiurements. 


14  CFR  Part  1267 

Administrative  practice  and      • 
procedure.  Drug  abuse,  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Anne  Guenther, 

Acting  Associate  Administrator  for 
Procurement. 

For  the  reasons  stated  in  the  common 
preamble,  the  National  Aeronautics  and 
Space  Administration  proposes  to 
amend  14  CFR  chapter  V  as  follows: 

1.  Part  1265  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  1265— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1265.25    How  is  this  part  organized? 
1265.50    How  is  this  part  written? 
1265.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A — General 

1265.100    What  does  this  part  do? 
1265.105    Does  this  part  apply  to  me? 
1265.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
1 265 . 1 1 5    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1265.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1265.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
1265.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
1265.135    May  NASA  exclude  a  person  who 

is  not  currently  participating  in  a 

nonprocurement  transaction? 
1265.140    How  do  I  know  if  a  person  is 

excluded? 
1265.145    Does  this  part  cover  persons  who 

are  disqualiHed  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B — Covered  Transactions 

1265.200    What  is  a  covered  transaction? 
1265.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1265.210    Which  nonprocurement 

transactions  are  covered  transactions? 
1265.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1265.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
1265.225    How  do  I  know  if  a  transaction 

that  I  may  participate  in  is  a  covered 

transaction? 


Subpart  C— Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

1265.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualifred  persorr?' 
1265.305    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
1265.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
1265.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
1265.320    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
1265.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information  Primary  Tier 
Participants 

1265.330    What  information  must  1  provide 

before  entering  into  a  covered 

transaction  with  NASA? 
1265.335    If  I  disclose  unfavorable 

information  required  under  §  1265.330 

will  I  be  prevented  from  entering  into  the 

transaction? 
1265.340    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§1265.330? 
1265.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §  1265.330 

after  entering  into  a  covered  transaction 

with  NASA? 

Disclosing  Information — Lower  Tier 
Participants 

1265.350    What  informaUon  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1265.355    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§1265.350? 

1265.360    What  must  I  do  if  I  learn  of 
information  required  under  §  1265.350 
after  entering  into  a  covered  transaction 
with  a  higher  .tier  participant? 

Subpart  D— Responsibilities  of  NASA 
Officials  Regarding  Transactions 

1265.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
1265.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
1265.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1265.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1265.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
1265.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualifled? 
1265.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1265.435    What  must  I  require  of  a  primary 

tier  participant? 
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1265.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
1265.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
1265.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 
.     §1265.330? 
1265.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  1265.350  to 

the  next  higher  tier? 

Stibpart  E— Govemmentwide  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

1265.500    What  is  the  purpose  of  the  List? 
1265.505    Who  uses  the  List? 
1265.510    Who  maintains  the  List? 
1265.515    What  specific  information  is  on 

the  List? 
1265.520    Who  gives  the  GSA  the 

information  that  it  puts  on  the  List? 
1265.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
1265.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  DetMirment  Actions 

1265.600    How  do  suspension  and 

debarment  actions  start? 
1265.605    How  does  suspension  differ  from 

debarment? 
1265.610    What  procedures  does  NASA  use 

in  suspension  and  debarment  actions? 
1265.615    How  does  NASA  notify  a  person 

of  suspension  and  debarment  actions? 
1265.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
1265.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
1265.630    May  NASA  impute  the  conduct  of 

one  person  to  another? 
1265.635    May  NASA  settle  a  debarment  or 

suspension  action? 
1265.640    May  a  settlement  include  a 

voluntary  exclusion? 
1265.645    Do  other  Federal  agencies  know  if 

NASA  agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension 

1265.700    When  may  the  suspending  official 

issue  a  suspension? 
1265.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
1265.710    When  does  a  suspension  take  - 

effect? 
1265.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1265.720    How  may  I  contest  a  suspension? 
1265.725    How  much  time  do  I  have  to 

contest  a  suspension? 
1265.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1265.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1265.740    Are  suspension  proceedings 

formal? 
1265.745    Is  a  record  made  of  fact-finding 

proceedings? 


1265.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
1265.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
1265.760    How  long  may  my  suspension 

last? 
1265.765    How  may  I  appeal  my 

suspension? 

Subpart  H — Debarment 

1265.800    What  are  the  causes  for 

debarment? 
1265.805    What  notice  does  the  debarring 

official  give  me  if  I  am  propo^d  for 

debarment? 
1265.810    When  does  a  debarment  take 

effect? 
1265.815     How  may  1  contest  a  proposed 

debarment? 
1265.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
1265.825    What  information  must  1  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarment? 
1265.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
1265.835    Are  debarment  proceedings 

formal? 
1265.840    Is  a  record  made  of  fact-finding 

proceedings? 
1265.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1265.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1265.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1265.860    What  factors  may  influence  the 

debarring  official's  decision? 
1265.865    How  long  may  my  debarment 

last? 
1265.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1265.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1265.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1 265.885    May  the  debarring  official  extend 

a  debarment? 
1265.890    How  may  I  appeal  my  debarment? 

Subpart  I— Definitions 

1265.900  Adequate  evidence. 

.  1265.905  Affiliate. 

1265.910  Agency. 

1265.915  Agent  or  representative. 

1265.920  Civil  judgment. 

1265.925  Conviction. 

1265.930  Debarment. 

1265.935  Debarring  official. 

1265.940  Disqualified. 

1265.945  Excluded  or  exclusion. 

1265.950  Indictment. 

1265.955  Ineligible  or  ineligibility. 

1265.960  Legal  proceedings. 

1265.965  List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

1265.970  Nonprocurement  transaction. 

1265.975  Notice. 

1265.980  Participant. 

.    1265.985  Person. 


1 265.990    Preponderance  of  the  evidence. 
1265.995    Principal. 
1265.1000     Respondent. 
1265.1005     State. 
1265.1010    Suspending  official. 
1265.1015    Suspension. 
1265.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Reserved] 


Appendix  to  Part  1265 
Transactions 


Covered 


Authority:  Sec.  2455.  Pub.  L.  103-355, 108 
Stat.  3327  (31  U.S.C.  6101  note):  E.O.  11738. 
3  CFR.  1973  Comp..  p.  799;  E.O.  12549.  3 
CFR.  1986  Comp..  p.  189;  E.O.  12689,  3  CFR. 
1989  Comp.,  p.  235;  42  U.S.C.  2473(c)(1). 

2.  Part  1265  is  further  amended  as  set 
forth  below. 

a.  "The  [Agency  noun]"  is  removed 
and  "NASA"  is  added  in  its  place 
wherever  it  occurs. 

b.  "(Agency  adjective!"  is  removed 
and  "NASA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Associate  Administrator 
for  Procurement"  is  added  in  its  place 
wherever  it  occurs. 

3.  Section  1265.440  is  added  to  read 
as  follows: 

§1265.440    What  method  do  I  use  to 
communicate  the  requirements  to 
participants? 

To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participant's  compliance  with 
Subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

4.  Part  1267  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  1267-<30VERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (FINANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

1267.100    What  does  this  part  do? 
1267.105     Does  this  part  apply  to  me? 
1267.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1267.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Ottier  Than  Individuals 

1267.200    What  must  I  do  to  comply  with 
this  part?     - 

1267.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

1267.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1267.215    What  must  I  include  in  my  drug- 
free  awareness  program? 
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1267.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1267.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1267.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
W?io  Are  Individuals 

1267.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1267.301  [Reserved] 

Subpart  P   nesponsibllitiea  of  NASA 
Awarding  Officials 

1267.400    What  are  my  responsibilities  as  a 
NASA  awarding  official? 

Subpart  E— Viotations  of  This  Part  and 
ConaequenoM 

1267.500    How  are  violationis  of  this  part 

determined  for  recipients  other  than 

individuals? 
1267.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1267.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1267.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

1267.605  Award. 

1267.610  Controlled  substance. 

1267.615  Conviction. 

1267.620  Cooperative  agreement. 

1267.625  Criminal  drug  statute. 

1267.630  Debarment. 

1267.635  Drug-free  workplace. 

1267.640  Employee. 

1 267.645  Federal  agency  or  agency. 

1267.650  Grant. 

1267.655  Individual. 

1267.660  Recipient. 

1267.665  State. 

1267.670  Suspension. 

Authority:  41  U.S.C.  701  et  seq.;  42  U.S.C. 
2473c. 

5.  Part  1267  is  further  amended  as  set 
forth  below. 

a.  "The  [Agency  notm]"  is  removed 
and  "NASA"  is  added  in  its  place 
wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "NASA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Associate  Administrator 
for  Procurement"  is  added  in  its  place 
wherever  it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Associate  Administrator  for 
Procurement"  is  added  in  its  place 
wherever  it  occurs. 

6.  Section  1267.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "14  CFR  part  1265"  in  its  place. 


7.  Section  1267.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "14 
CFR  part  1273"  in  its  place. 

DEPARTMENT  OF  COMMERCE 

15  CFR  Parts  26  and  29 

[Docket  No.  950601145-5145-01] 

RIN  0605-AA02 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  L.  Dorftnan,  Office  of 
Executive  Assistance  Management,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW.,  Room 
HCHB  6022,  Washington,  DC  20230. 
202-482-4115,  e-mail: 
EDorfman@doc.gov. 

ADOmONAL  SUPPLEMENTARY  INFORMATION: 
The  Department  of  Commerce  (DoC) 
proposes  this  amendment  to  the 
govemmentwide  common  rules  on 
debarment  and  suspension 
(nonprociuement)  and  requirements  for 
drug-free  workplace  (financial 
assistance).  The  DoC  will  maintain 
uniform  procedures  that  are  consistent 
with  those  of  other  Executive 
Departments  and  Agencies.  The  DoC  has 
reviewed  its  programs  and  determined 
that  those  identified  at  §  26.215  (d),  (f) 
and  (g)  are  excluded  from  coverage 
under  the  debarment  and  suspension 
regulations.  The  DoC  has  elected  to  add 
paragraph  (d)  in  §  26.220  so  that  the 
coverage  of  §  26.220  (a)  is  extended  to 
one  additional  tier  of  contracts.  As 
specified  in  §  26.440,  DoC  will  use  a 
term  or  condition  as  a  means  to 
communicate  requirements  to 
participants. 

Listof  Sub|ect8 

15  CFR  Part  26 

Administrative  practice  and 
procedure,  Debarment  and  suspension. 
Grant  programs.  Reporting  and 
recordkeeping  requirements. 

15  CFR  Part  29 

Administrative  practice  and 
procedure.  Drug  abuse,  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Approved:  June  4,  2001. 

Robert  F.  Kugelman, 

Director,  Office  of  Executive  Budgeting  and 
Assistance  Management,  Department  of 
Commerce. 

Accordingly,  as  set  forth  in  the 
common  preamble,  15  CFR  subtitle  A  is 
proposed  to  be  amended  as  follows: 

1.  Part  26  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 


PART  26— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

26.25    How  is  this  part  organized?  . 
26.50    How  is  this  part  written? 
26.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

26.100    What  does  this  part  do? 
26.105    Does  this  part  apply  to  me? 
26.1 10    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
26.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
26.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
26.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
26.130    Does  an  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
26.135    May  the  Department  of  Commerce 

exclude  a  person  who  is  not  currently 

participating  in  a  nonprocurement 

transaction? 
26.140    How  do  I  know  if  a  person  is 

excluded? 
26.145    Does  this  part  cover  persons  who  are 

disqualified  as  well  as  those  who  are 

excluded  &t)m  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

26.200    What  is  a  covered  transaction? 
26.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
26.210    Which  nonprocurement  transactions 

are  covered  transactions? 
26.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
26.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
26.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? 

Subpart  O-Responslbilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

26.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
26.305    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
26.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
26.3 1 5    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
26.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
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26.325  What  requirements  must  I  pass 
down  to  persons  at  lower  tiers  with 
whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

26.330    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  Department  of 
Commerce? 

26.335    If  I  disclose  unfavorable  information 
required  under  §  26.330  will  I  be 
prevented  from  entering  into  the 
transaction? 

26.340    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  26.330? 

26.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §  26.330  after 
entering  into  a  covered  transaction  with 
the  Department  of  Commerce? 

Disclosing  information — Lower  Tier 
Participants 

26.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

26.355    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  26.350? 

26.360    What  must  I  do  if  I  learn  of 

information  required  under  §  26.350  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Responsibilities  of  DoC 
Officials  Regarding  Transactions 

26.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
26.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
26.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
26^415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
26.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
26.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
26.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
26.435    What  must  I  require  of  a  primary  tier 

participant? 
26.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
26.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
26.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  26.330? 
26.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  26.350  to 

the  next  higher  tier? 

Subpart  E—GovemmentMride  Ust  of  Parties 
Excluded  or  DiequalMed  From  Federal 
Procurement  and  Nonprocwement 
Programs 

26.500    What  is  the  purpose  of  the  List? 
26.505    Who  uses  the  List? 
26.510    Who  maintains  the  List? 


26.515    What  specific  information  is  on  the 

List? 
26.520    Who  gives  the  OS  A  the  information 

that  it  puts  on  the  List? 
26.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List?  . 

26.530    Where  pan  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  DelMrment  Actions 

26.600    How  do  suspension  and  debarment 

actions  start? 
26.605    How  does  suspension  differ  from 

debarment? 
26.610    What  procedures  does  the 

Department  of  Commerce  use  in 

suspension  and  debarment  actions? 
26.615    How  does  the  Department  of 

Commerce  notify  a  person  of  suspension 

and  debarment  actions? 
26.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
26.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
26.630    May  the  Department  o#  Commerce 

impute  the  conduct  of  one  person  to 

another? 
26.635    May  the  Department  of  Commerce 

settle  a  debarment  or  suspension  action? 
26.640    May  a  settlement  include  a 

voluntary  exclusion? 
26.645    Do  other  Federal  agencies  know  if 

the  Department  of  Commerce  agrees  to  a 

voluntary  exclusion? 

Sut>part  G— Suspension 

26.700    When  may  the  suspending  official 

issue  a  suspension? 
26.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
26.710    When  does  a  suspension  take  effect? 
26.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
26.720    How  may  I  contest  a  suspension? 
26.725    How  much  time  do  I  have  to  contest 

a  suspension? 
26.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
26.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  "suspension  is  based? 
26.740    Are  suspension  proceedings  formal? 
26.745    Is  a  record  made  of  fact-finding 

proceedings? 
26.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
26.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
26.760    How  long  may  my  suspension  last? 

SubpertH — Oebamtent 

26.800    What  are  the  causes  for  debarment? 
26.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
26.810    When  does  a  debarment  take  effect? 
26.815    How  may  I  contest  a  proposed 

debarment? 
26.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
26.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
26.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 


facts  on  which  the  proposed  debarment 

is  based? 
26.835    Are  debarment  proceedings  formal? 
26.840    Is  a  record  made  of  fact-finding 

proceedings? 
26.845    What  does  the  debarring  official 

consider  in  deciding  whether  to. debar 

me? 
26.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
26.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
26.860    What  factors  may  influence  the 

debarring  official's  decision? 
26.865    How  long  may  my  debarment  last? 
26.870    When  do  I  know  if  the  debarring 

official  debars  me? 
26.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
26.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
26.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— Definitions 

26.900    Adequate  evidence. 

26.905     Affiliate. 

26.910    Agency. 

26.915    Agent  or  representative. 

26.920    Civil  judgment. 

26.925    Conviction. 

26.930    Debarment 

26.935    Debarring  official. 

26.940    Disqualified. 

26.945    Excluded  or  exclusion. 

26.950    Indictment. 

26.955    Ineligible  or  ineligibility. 

26.960    Legal  proceedings. 

26.965    List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

26.970    Nonprocurement  transaction. 

26.975    Notice. 

26.980    Participant 

26.985     Person. 

26.990    Preponderance  of  the  evidence. 

26.995    Principal. 

26.1000    Respondent 

26.1005     State. 

26.1010    Suspending  official 

26.1015    Suspension. 

26.1020    Voluntary  exclusion  or  voluntarily 
excluded. 

Subpart  J  [fteserved] 

Appendix  to  Part  26 — Covered  Transactioni 

Authority:  5  U.S.C.  301;  Sec.  2455.  Pub.  L.  • 
103-355. 108  Stat.  3327  (31  U.S.C.  6101 
note);  E.0. 12549  (3  CFR.  1986  Comp..  p. 
189);  E.0. 12689  (3  CFR,  1989  Comp..  p.  235). 

2.  Part  26  is  further  amended  as  set 
forth  below. 

a.  "[Agency  notml"  is  removed  and 
"Department  of  Commerce"  is  added  in 
its  place  wherever  it  occurs. 

b.  "[Agency  adjective)"  is  removed 
and  "DoC"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Director,  Office  of 
Executive  Budgeting  and  Assistance 
Management"  is  added  in  its  place 
wherever  it  occurs. 
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3.  Section  26.215  is  amended  as 
follows: 

a.  Add  paragraph  (d)(1)  and  add  and 
reserve  paragraph  (d)(2). 

b.  Add  paragraph  (f)(1)  and  add  and 
reserve  paragraph  (f)(2). 

c.  Add  paragraph  (g)(1)  and  add  and 
reserve  paragraph  (g)(2). 

The  additions  read  as  fallows: 

f  26^15    Which  nonprocurenwnt 
transactions  ars  not  covered  transactions? 

**■»** 

(d)*  *  * 

(1)  Fisherman's  Contingency  Fimd 

(2)  [Reserved! 


(f)*  *  * 

(1)  For  purposes  of  the  DoC  this 
means: 

(i)  Export  Promotion,  Trade 
Information  and  Counseling,  and  Trade 
Polifey. 

(ii)  Geodetic  Surveys  and  Services 
(Specialized  Services). 

(iii)  Fishery  Products  Inspection 
Certification. 

(iv)  Standard  Reference  Materials. 

(v)  CalibratioQ,  Measurement  and 
Tes&ng. 

(vi)  Critically  Evaluated  Data 
(Standard  Reference  Data). 

(vii)  Phoenix  Data  System. 

(viii)  The  sale  or  provision  of 
products,  information,  and  services  to 
the  general  public. 

(2)  [Reserved] 
(g)*  *  * 

(1)  For  purposes  of  the  DoC  this 
means: 

(i)  The  Administration  of  the 
Antidumping  and  Coimtervailing  Ehity 
Statutes. 

(ii)  The  Export  Trading  Company  Act 
Certificate  of  Review  Program. 

(iii)  Trade  Adjustment  Assistance 
Program  Certification. 

(iv)  Foreign  Trade  Zones  Act  of  1934, 
as  amended. 

(v)  Statutory  Import  Program. 

(2)  [Reserved] 

4.  Section  26.220  is  amended  to  add 
paragraph  (d)  to  read  as  follows: 

{26.220    Are  any  procurement  contracts 
included  as  covered  transactions? 

***** 

(d)  The  contract  is  a  subcontract 
awarded  by  a  participant  in  a 
procurement  transaction  that  is  covered 
imder  paragraph  (a)  of  this  section,  and 
the  amount  of  the  contract  exceeds  or  is 
expected  to  exceed  $25,000.  This 
extends  the  coverage  of  paragraph  (a)  of 
this  section  to  one  additional  tier  of 
contracts,  as  shown  in  the  diagram  in 
the  Appendix  to  this  part. 

5.  Section  26.440  is  added  to  read  as 
follows: 


§26.440    What  method  do  i  use  to 
communicate  those  requirements  to 
participants? 

To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participants'  compliance  with 
Subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower-tier  covered 
transactions. 

6.  Section  26.970  is  amended  to  add 
paragraphs  (a)(12)  through  (a)(16)  to 
read  as  follows: 

§26.970    Nonprocurement  transaction. 

(a)*  *  * 

(12)  Joint  Project  Agreements  imder 
15  U.S.C.  1525. 

(13)  Cooperative  research  and 
development  agreements. 

(14)  Joint  statistical  agreements. 

(15)  Patent  licenses  under  35  U.S.C. 
207. 

(16)  NTIS  joint  ventures,  15  U.S.C. 
3704b. 

*        *        *        *        * 

7.  Part  29  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  29— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A — Purpose  and  Covetage 

29.100    What  does  this4)art  do? 
29.105    Does  this  part  apply  to  me? 
29.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
29.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B — Requirements  for  Recipients 
Other  Than  Individuals 

29.200    What  must  I  do  to  comply  with  this 
part? 

29.205    What  must  I  include  in  my  drug-free 
workplace  statement? 

29.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

29.215    What  must  I  include  in  my  drug-&«e 
awareness  program? 

29.220    By  when  must  I  publish  my  drug- 
bee  workplace  statement  and  establish 
my  drvig-free  awareness  program? 

29.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

29.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Rec|uirements  for  Recipients 
Who  are  Individuals 

29.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

29.301  (Reserved) 

Subpart  D— Responsibilities  of  DoC 
Awarding  Offlciais 

29.400    What  are  my  responsibiUties  as  a 
DoC  awarding  official? 


Subpart  E— Violations  of  This  Part  and 
Consequences 

29.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
29.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
29.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
29.515    Are  there  any  exceptions  to  those 

actions? 


Subpart  F— Definitions 

29.605 

Award. 

29.610 

Controlled  substance. 

29.615 

Conviction. 

29.620 

Cooperative  agreement. 

29.625 

Criminal  drug  statute. 

29.630 

Debarment. 

29.635 

Drug-free  workplace. 

29.640 

Employee. 

29.645 

Federal  agency  or  agency 

29.650 

Grant. 

29.655 

Individual. 

29.660 

Recipient. 

29.665 

State. 

29.670 

Suspension. 

Authority:  5  U.S.C.  301;  41  U.S.C.  701  et 
seq. 

8.  Part  29  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noim]"  is  removed  and 
"Department  of  Commerce"  is  added  in 
its  place  wherever  it  occurs. 

b.  "(Agency  adjective]"  is  removed 
and  "DoC"  is  added  in  its  place 
wherever  it  occurs. 

c.  "(Agency  head  or  designee]"  is 
removed  and  "Director,  Office  of 
Executive  Budgeting  and  Assistance 
Management  is  added  in  its  place 
wherever  it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Secretary  of  Conmierce"  is  added  in  its 
place  wherever  it  occurs. 

9.  Section  29.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  arid 
adding  "15  CFR  part  26"  in  its  place. 

10.  Section  29.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "15 
CFR  part  24"  in  its  place. 

SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Parts  436  and  439 

RIN  0096-AE27 

'FOR  FURTHER  INFORyATION  CONTACT: 
Phyllis  Y.  Smith,  Grants  Management 
Officer,  Office  of  Acquisition  and 
Grants,  Grants  Management  Team,  1710 
Gwynn  Oak  Ave  Baltimore,  MD  21207, 
(410)  965-9518,  e-mail: 
phyllis.y.smith@ssa.gov. 
ADOrnONAL  SUPPI.EIIENTARY  INFORMATION: 
Prior  to  March  31, 1995,  SSA  was  an 
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operating  component  of  the  Department 
of  Health  and  Himian  Services  (HHS). 
As  a  result  of  Public  Law  103-296,  the 
Social  Security  Administration  (SSA) 
became  an  independent  agency  on 
March  31, 1995.  However,  pursuant  to 
section  106(b)  of  that  law,  the  HHS 
regulations  at  45  CFR  part  76  dealing 
with  nonprocurement,  debarment  and 
suspension,  and  the  requirements  for  a 
drug-free  workplace  have  remained 
applicable  to  SSA.  In  order  to 
implement  its  own  set  of  regulations  on 
these  topics,  SSA  proposes  to  adopt  the 
common  rules  on  nonprociuement, 
debarment  and  suspension,  and 
requirements  for  a  drug-firee  workplace 
with  one  amendment  as  new  parts  436 
and  439  in  title  20  of  the  Code  ot 
Federal  Regulations.  HHS  regulations  at 
45  CFR  part  76  will  cease  to  be 
applicable  to  SSA  on  the  effective  date 
of  these  regulations,  in  accordance  with 
section  106(b)  of  Pub.  L.  103-296. 
Under  the  proposed  amendment, 
§  436.440  woiild  use  terms  or  conditions 
to  the  award  transaction  as  a  means  to 
enforce  exclusions  under  SSA 
transactions  rather  than  written 
certifications.  This  alternative  available 
under  the  common  rule  is  more  efficient 
than  SSA's  current  certification  process 
for  prospective  recipients  and 
participants. 

Paperwork  Reduction  Act 

SSA  will  clear  separately  the 
reporting  and  recordkeeping 
requirements  in  proposed  20  CFR  parts 
436  and  439  in  accordance  with  the 
requirements  of  44  U.S.C.  chapter  35 
prior  to  effectuating  its  own  rules 
incorporating  the  proposed  common 
rule.  When  effective,  the  proposed  SSA 
rules  will  not  actually  impose  any 
additional  reporting  or  recordkeepir^ 
burden  on  the  pubUc  since  SSA  has 
been  following  the  requirements  in  the 
HHS  rules  in  45  CFR  part  76  that  were 
in  effect  on  March  31, 1995,  the  date 
SSA  became  an  independent  agency, 
and  SSA  is  making  no  substantive 
changes  to  those  requirements. 
However,  clearance  is  necessary  to 
reflect  that  adoption  of  the  common  rule 
as  a  final  rule  by  SSA  wiU  transfer  from 
HHS  to  SSA  the  authority  for  the 
reporting  and  recordkeeping 
requirements  SSA  has  been  imposing  on 
the  public  imder  the  HHS  rules. 


20  CFR  Part  439 


List  of  Subjects 

20  CFR  Part  436 

Administrative  practice  and 
procedures,  Debarment  and  suspension, 
Grant  programs,  and  reporting  and 
Recordkeeping  requirements. 


Administrative  practice  and 
procedure,  Drug  abuse,  Grant  programs, 
Reporting  and  record  keeping 
requirements. 

Larry  G.  Massanari, 

Acting  Commissioner  of  Social  Security. 

For  the  reasons  stated  in  the  common 
preamble,  we  propose  to  amend  chapter 
III  of  title  20  of  the  Code  of  Federal 
Regulations  as  follows: 

1.  Part  436  is  added  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
conunon  preamble. 

PART  436-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

436.25    How  is  this  part  organized? 
436.50    How  is  this  part  written? 
436.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

436.100    What  does  this  part  do? 
436.105    Does  this  part  apply  to  me? 
436.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
436.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
436.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
436. 12S    Does  an  exclusion  under  thg, 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
436.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
436.135    May  the  SSA  exclude  a  person  who 

is  not  currently  participating  in  a 

nonprocurement  transaction? 
436.140    How  do  I  know  if  a  person  is 

excluded? 
436.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement . 

transactions? 

Subpart  B— Covered  Transactions 

436.200    What  is  a  covered  transaction? 
436.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
436.210    Which  nonprocurement 

transactions  are  covered  transactions? 
436.215*   Which  nonprociu«ment 

transactions  are  not  covered- 
transactions? 
436.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
436.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? 


Subpart  C— Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 


436.300  May  I  enter  into  a  covisred 
transaction  with  an  excluded  or 
disqualified  person? 

436.305     What  must  I  do  if  a  Federal  agency 
excludes  a  person  with  whom  I  am 
already  doing  business  in  a  covered 
transaction? 

436.310  May  I  use  the  services  of  an 
excluded  person  under  a  covered 
transaction? 

436.315    Must  I  verify  that  principals  of  my 
covered  transactions  are  eligible  to 
participate? 

436.320    What  happens  if  I  do  business  with 
an  excluded  person  in  a  covered 
transaction? 

436.325     What  requirements  must  I  pass- 
down  to  persons  at  lower  tiers  with 
whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

436.330    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  SSA? 
436.335     If  I  disclose  unfavorable 

information  required  under  §  436.330, 

will  I  be  prevented  from  entering  into  the 

transaction? 
436.340    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§436.330? 
436.345    What  must  I  do  if  I  learn  of 

information  required  under  §436.330 

after  entering  into  a  covered  transaction 

with  the  SSA? 

Disclosing  Information — Lower  Tier 
Participants 

436.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

436.355    What  happens  if  1  fail  to  disclose 
the  information  required  under 
§436.350? 

436.360    What  must  I  do  if  1  learn  of 

information  required  under  §436.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  O— Responsibilities  of  SSA 
Officials  Regarding  Transactions 

436.400    May  1  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
436.405     May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
436.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
436.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
436.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
436.425    When  do  I  check  to  sec  if  a  person 

is  excluded  or  disqualified? 
436.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
436.435    What  must  I  require  of  a  primary 

tier  participant? 
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436.440    What  method  do  I  use  to 

communicate  those  requirements  to 
participants? 

436.445  What  action  may  I  take  if  a  primary 
tier  participant  knowingly  does  business 
with  an  excluded  or  disqualified  person? 

436.450    What  action  may  I  take  if  a  primary 
tier  participant  fails  to  disclose  the 
information  required  under  §436.330? 

436.455    What  may  I  do  if  a  lower  tier 
participant  fails  to  disclose  the 
information  required  under  §  436.350  to 
the  next  higher  tier? 

Subpart  E— Govammenlwida  List  of  Parties 
Exchidad  or  ENsqualifiad  From  Faderai 
Procuramant  and  Nonprocuramant 
Programa 

436.500    What  is  the  purpose  of  the  List? 
436.505    Who  uses  the  List? 
436.510    Who  maintains  the  List? 
436.515    What  specific  information  is  on  the 

List? 
436.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
436.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
436.530    Where  can  I  get  the  List? 

Subpart  F— General  Prtnciplaa  Relating  to 
Suapanalon  and  Debarment  Actions 

436.600    How  do  suspension  and  debarment 

actions  start? 
436.605    How  does  suspension  differ  hx)m 

debarment? 
436.610    What  procedures  does  the  SSA  use 

in  suspension  and  debarment  actions? 
436.615    How  does  the  SSA  notify  a  person 

of  suspension  and  debarment  actions? 
436.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
436.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
436.630    May  the  SSA  impute  the  conduct 

of  one  person  to  another? 
436.635    May  the  SSA  settle  a  debarment  or 

suspension  action? 
436.640    May  a  settlement  include  a 

voluntary  exclusion? 
436.645    Do  other  Federal  agencies  know  if 

the  SSA  agrees  to  a  voluntary  exclusion? 

Subpart  G — Suspension 

436.700    When  may  the  suspending  official 

issue  a  suspension? 
436.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
436.710    When  does  a  suspension  take 

effect? 
436.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
436.720    How  may  I  contest  a  suspension? 
436.725    How  much  time  do  I  have  to 

contest  a  suspension? 
436.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
436.735    Under  what  conditions  do  1  get  an 

additional  opportimity  to  challenge  the 

facts  on  which  the  suspension  is  based?. 
436.740    Are  suspension  proceedings 

formal? 
436.745    Is  a  record  made  of  tact-finding 

proceedings? 
436.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 


436.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
436.760    How  long  may  my  suspension  last? 

Subpart  H — Debarment 

436.800    What  are  the  causes  for  debarment? 
436.805     What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
436.810    When  does  a  debarment  take 

effect? 
436.815    How  may  I  contest  a  proposed 

debarment? 
436.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
436.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
436.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
436.835    Are  debarment  proceedings  formal? 
436.840    Is  a  record  made  of  fact-finding 

proceedings? 
436.845     What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
436.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
436.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
436.860    What  foctors  may  influence  the 

debarring  official's  decision? 
436.865    How  long  may  my  debarment  last? 
436.870    When  do  I  know  if  the  debarring 

official  debars  me? 
436.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
436.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
436.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I — Definitions 

436.900    Adequate  evidence. 

436.905     Affiliate.    ' 

436.910    Agency. 

436.915    Agent  or  representative. 

436.920    Civil  judgment. 

436.925    Conviction. 

436.930    Debarment. 

436.935     Debarring  official. 

436.940    Disqualified. 

436.945    Excluded  or  exclusion. 

436.950    Indictment. 

436.955    Ineligible  or  ineligibility. 

436.960    Legal  proceedings. 

436.965    List  of  Parties  Excluded  or 

Disqualified  fi-om  Federal  Procurement 
and  Nonprocurement  Programs. 

436.970    Nonprocurement  transaction. 

436.975    Notice. 

436.980    Participant. 

436.985    Person. 

436.990    Preponderance  of  the  evidence. 

436.995     Principal. 

436.1000    Respondent. 

436.1005    State. 

436.1010    Suspending  official. 

436.1015    Suspension. 

436.1020    Voluntary  exclusion  or 
voluntarily  excluded 


Subpart  J  [Reaerved] 

Appendix  to  Part  436 — Covered 
Transactions 

Authority:  42  U.S.C.  902(a)(5];  Sec.  2455, 
Pub.  L.  103-355, 108  Stat.  3327;  E.O.  12549 
(3  CFR,  1986  Comp..  p.  189);  E.O.  12689  (3 
CFR.  1989  Comp.,  p.  235). 

2.  Part  436  is  further  amended  as 
follows: 

a.  "[Agency  noxm]"  is  removed  and 
"SSA"  is  added  in  its  place  wherever  it 
occurs. 

b.  "(Agency  adjective]"  is  removed 
and  "SSA"  is  added  in  its  place 
wherever  it  occiu's. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "SSA  Debarring/ 
Suspension  Official"  is  added  in  its 
place  wherever  it  occurs. 

3.  Section  436.440  is  added  to  read  as 
follows: 

§436.440  What  method  do  I  use  to 
communicate  those  requirements  to 
participants? 

To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  die  transaction  requiring 
the  participant's  compliance  with 
subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

4.  Part  439  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  439-GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HNANCIAL 
ASSISTANCE) 

Sutipart  A— Purpose  and  Coverage 

Sec. 

439.100    What  does  this  part  do? 
439.105    Does  this  part  apply  to  me?  ^ 
439.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
439.1 15    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients  - 
Other  Than  Indhriduals 

439.200    What  must  I  do  to  comply  with  this 
part? 

439.205    What  must  I  include  in  my  drug- 
fi«e  workplace  statement? 

439.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

439.215'    What  must  I  include  in  my  drug- 
free  awareness  program? 

439.220  By  when  must  I  publish  my  drug- 
fr'ee  workplace  statement  and  establish 
my  drug-fi«e  awareness  program? 

439.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

439.230    How  and  when  must  I  identiiy 
workplaces? 
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Subpart  C— Requiremente  for  Recipients 
who  are  Individuals 

439.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

439.301  [Reserved] 

Subpart  D— Responsibilities  of  SSA 
Awarding  Officials 

439.400    What  are  my  responsibilities  as  an 
SSA  awarding  official? 

Subpart  E— Violations  of  This  Pan  and 
Consequences 

439.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
439.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
439.510 .  What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
439.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

439.605  Award. 

439.610  Controlled  substance. 

439.615  Conviction. 

439.620  Cooperative  agreement. 

439.625  Criminal  drug  statute. 

439.630  Debarment. 

439.635  Drug-free  workplace. 

439.640  Employee. 

439.645  Federal  agency  or  agency. 

439.650  Grant. 

439.655  Individual. 

439.660  Recipient. 

439.665  State. 

439.670  Suspension. 

Authority:  41  U.S.C.  701  et  seq;  42  U.S.C. 
9g2(a)(5). 

5.  Part  439  is  further  amended  as 
follows: 

a.  "[Agency  noim]"  is  removed  and 
"the  SSA"  is  added  in  its  place 
wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "SSA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "SSA  Official  or  designee" 
is  added-in  its  place  wherever  it  occiu-s. 

d.  "[Agency  head]"  is  removed  and 
"the  Commissioner  of  SSA"  is  added  in 
its  place  wherever  it  occiu«. 

6.  Section  439.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"and  adding 
"20  CFR  part  436"  in  its  place. 

7.  Section  439.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specffic  CFR  citation]"and  adding  "45 
CFR  part  92'  in  its  place. 


OFFICE  OF  NATIONAL  DRUG 
CONTROL  POLICY 

21  CFR  Parts  1404  and  1405 

RIN  3201-ZA02 

FOR  FURTHER  INFORMATION  CONTACT: 

ONDCP,  Attn:  Daniel  R.  Petersen, 
Washington,  DC  20503,  (202)  395-6745, 
Daniel_R._Petersen@ondcp.eop.gov. 

ListofSubiects 

21  CFR  Part  1404 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Grant  programs,  Reporting  and 
recordkeeping  requirements. 

21  CFR  Part  1405 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Edward  H.  Jurith, 

Acting  Director. 

Accordingly,  as  set  forth  in  the 
common  precunblie,  21  CFR  chapter  III  is 
proposed  to  be  amended  as  follows. 

1.  Part  1404  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  t404— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1404.25    How  is  this  part  organized? 
1404.50    How  is  this  part  written? 
1404.75    Do  terms  in  this  part  have  special 
meanings? 

Sulipart  A— General 

1404.100    What  does  this  part  do? 
1404.105    Does  this  part  apply  to  me? 
1404.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
1404.115     How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1404.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1404.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  persons 

eligibility  to  participate  in  Federal 

procurement  contracts? 
1404.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
1404.135    May  the  Office  of  National  Drug 

Control  Policy  exclude  a  person  who  is 

not  currently  participating  in  a 

nonprocurement  transaction? 
1404.140    How  do  I  know  if  a  person  is 

excluded? 
1404.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 


Sulipart  B— Covered  Transactions 

1404.200    What  is  a  covered  transaction? 
1404.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1404.210    Which  nonprocurement 

transactions  are  covered  transactions? 
1404.215     Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1404.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
1404.225     How  do  I  know  if  a  transaction 

that  I  may  participate  in  is  a  covered 

transaction? 

Subpart  C— Responsibilities  of  ParticipanU 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

1404.300    May  I  enter  into  a  covered 

transaciion  with  an  excluded  or 

disqualified  person? 
1404.305     What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
1404.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
1404.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
1404.320    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
1404.325     What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

1404.330    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  Office  of  National 
Drug  Control  Policy. 

1404.335     If  I  disclose  unfavorable 

information  required  under  §1404.330 
will  I  be  prevented  from  entering  info  the 
transaction? 

1404.340    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§  1404.330? 

1404.345    What  must  1  do  if  I  learn  of  the 
information  required  under  §  1404.330 
after  entering  into  a  covered  transaction 
with  the  Office  of  National  Drug  Control 
Policy? 

Disclosing  Information — Lower  Tier 
Participants 

1404.350    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1404.355    What  happens  if  1  fail  to  disclose 
the  information  required  under 
§  1404.350? 

1404.360    What  must  I  do  if  I  learn  of 
information  required  under  §  1404.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— ResponsltHlities  of  Offiee  of 
Nationai  Drug  Control  Policy  Officials 
Regarding  Transactions 

1404.400    May  I  enter  into  a  transaction 
with  an  excluded  or  disqualified  person? 
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1404.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
1404.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1404.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1404.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
1404.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1404.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1404.433     What  must  I  require  of  a  primary 

tier  participant? 
1404.440    What  method  do  I  use  to 

communicate  to  participants  the 

requirements  in  §  1404.435? 
1404.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person?        . 
1404.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 

§  1404.330? 
1404.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  1404.350  to 

the  next  higher  tier? 

Subpart  E— Govemmentwide  List  of  Parties 
Exduded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 


1404.500    What  is  the'purpose  of  the  List? 
1404.505     Who  uses  the  List? 
1404.510    Who  maintains  the  List? 
1404.515    What  specific  information  is  on 

the  List? 
1404.520    Who  gives  the  GSA  the 

information  that  it  puts  on  the  List? 
1404.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
1404.530    Where  can  I  get  the  List? 

Sut)part  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

1404.600    How  do  suspension  and 

debarment  actions  start? 
1404.605    How  does  suspension  differ  from 

debarment? 
1404.610    What  procedures  does  the  OfHce 

of  National  Drug  Control  Policy  use  in 

suspension  and  debarment  actions? 
1404.61 5    How  does  the  OfHce  of  National 

Drug  Control  Policy  notify  a  person  of 

suspension  and  debarment  actions? 
1404.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
1404.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
1404.630    May  the  OfRce  of  National  Drug 

Control  Policy  impute  the  conduct  of  one 

person  to  another? 
1404.635    May  the  Office  of  National  Drug 

Control  Policy  settle  a  debarment  or 

suspension  action? 
1404.640    May  a  settlement  include  a 

voluntary  exclusion? 
1404.645    Do  other  Federal  agencies  know  if 

the  Office  of  National  Drug  Control 

Policy  agrees  to  a  voluntary  exclusion? 


Subpart  G— Suspension 

1404.700    When  may  the  suspending  official 

issue  a  suspension? 
1404.705     What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
1404.710    When  does  a  suspension  take 

effect? 
1404.715    What  notice  does  the  suspending 

official  give  me  if  I  emi  suspended? 
1404.720    How  may  I  contest  a  suspension? 
1404.725     How  much  time  do  I  have  to 

.    contest  a  suspension? 
1404.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1404.735     Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1404.740    Are  suspension  proceedings 

formal? 
1404.745    Is  a  record  made  of  fect-frnding 

proceedings? 
1404.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
1404.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
1404.760    How  long  may  my  suspension 

last? 

Subpart  H — DetMirment 

1404.800    What  are  the  causes  for 

debarment? 
1404.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
1404.810    When  does  a  debarment  take 

effect? 
1404.815    How  may  I  contest  a  proposed 

debarment? 
1404.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
1404.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarment? 
1404.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
1404.835    Are  debarment  proceedings 

formal? 
1404.840    Is  a  record  made  of  fact-finding 

proceedings? 
1404.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1404.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1404.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1404.860    What  factors  may  influence  the 

debarring  official's  decision? 
1404.865    How  long  may  my  debannent 

last? 
1404.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1404.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1404.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1404.885    May  the  debarring  official  extend 

a  debarment? 

Subpart  i— Definitions 

1404.900    Adequate  evidence. 


1404.905     Affiliate. 

1404.910    Agency. 

1404.915    Agent  or  representative. 

1404.920    Civil  judgment. 

1404.925    Conviction. 

1404.930    Debarment 

1404.935    Debarring  official. 

1404.940    Disqualified. 

1404.945    Excluded  or  exclusion. 

1404.950    Indictment. 

1404.955     Ineligible  or  ineligibility. 

1404.960     Legal  proceedings. 

1404.965     List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

1404.970    Nonprocurement  transaction. 

1404.975     Notice. 

1404.980    Participant. 

1404.985    Person. 

1404.990    Preponderance  of  the  evidence. 

1404.995     Principal. 

1404.1000    Respondent. 

1404.1005     State. 

1404.1010    Suspending  official. 

1404.1015     Suspension. 

1404.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  1404— Covered 
Transactioiis 

Authority:  E.0. 12549  3  CFR  1986  Comp., 
p.  189;  E.O.  12689  3  CFR  1989  Comp.,  p.  235; 
sec.  2455,  Pub.  L.  103-355, 108  Stat.  3327  (31 
U.S.C.  6101  note);  21  U.S.C.  1701. 

2.  Part  1404  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"Office  of  National  Drug  Control  Policy" 
is  added  in  its  place  wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "Office  of  National  Drug  Control   . 
Policy"  is  added' in  its  place  wherever 
it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Director  of  National  Drug 
Control  Policy"  is  added  in  its  place 
wherever  it  occurs. 

3.  Section  1404.440  is  added  to  read 
as  follows: 

§1404.440    What  method  do  I  use  to 
communicate  to  participants  the 
requirements  in  §  1404.435? 

You  must  obtain  certifications  fiom 
participants  that  they  will  comply  with 
Subpart  C  of  this  part  and  that  they  will 
obtain  similar  certifications  from  lower- 
tier  participants. 

4.  Part  1405  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  1405— 60VERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (FINANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

1405.100    What  does  this  part  do? 
1405.105    Does  this  part  apply  to  me? 
1405.110    Are  any  of  my  Federal  assistance 
awards  exempt  from  this  part? 
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1405.115     Does  this  part  affect  the  Federal 
contracts  that  I  receive? 

Sut>part  B — Requirements  for  Recipients 
Other  than  Individuals 

1405.200    What  must  I  do  to  comply  with 
this  part? 

1405.205     What  must  I  include  in  my  drug- 
free  workplace  statement? 

1405.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1405.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

1405.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1405.225     What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1405.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C — Requirements  for  Recipients 
Who  Are  individuals 

1405.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1405.301  (Reserved) 

Subpart  D— Resporibibilities  of  Office  of 
National  Drug  Control  Policy  Awarding 
Officials 

1405.400    What  are  my  responsibilities  as 
an  Office  of  National  Drug  Control  Policy 
awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

1405.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
1405.505     How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1405.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1405.515    Are  there  exceptions  to  those 

actions? 


Subpart  F— Definitions 

1405.605 

Award. 

1405.610 

Confrolled  substance. 

1405.615 

Conviction. 

1405.620 

Cooperative  agreement. 

1405.625 

Criminal  drug  statute. 

1405.630 

Debarment. 

1405.635 

Drug-free  workpface. 

1405.640 

Employee. 

1405.645 

Federal  agency  or  agency. 

1405.650 

Grant. 

1405.655 

Individual. 

1405.660 

Recipient.     ' 

1405.665 

State. 

1405.670 

Suspension. 

Authority:  21  U.S.C.  170T:  41  U.S.C.  701. 
et  seq. 

5.  Part  1405  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noim]"  is  removed  and 
"Office  of  National  Drug  Control  Policy" 
is  added  in  its  place  wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "Office  of  National  Drug  Control 
Policy"  is  added  in  its  place  wherever 
it  occurs. 


c.  "[Agency  head  or  designee]"  is 
removed  and  "Director  of  National  Drug 
Control  Policy"  is  added  in  its  place 
wherever  it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Director  of  National  Drug  Control 
Policy"  is  added  in  its  place  wherever 
it  occius. 

6.  Section  1405.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "21  CFR  part  1404"  in  its  place. 

7.  Section  1405.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "21 
CFR  part  1403"  in  its  place. 

DEPARTMENT  OF  STATE 

22  CFR  Parts  133  and  137 

RIN  1400-AB-33 

FOR  FURTHER  INFORMATION  CONTACT: 
Gladys  Gines,  Procurement  Analyst, 
Policy  Division,  Office  of  the     " 
Procurement  Executive,  U.S. 
Department  of  State,  Washington,  DC 
20522,  (703)  516-1691. 

ListofSubiects 

22  CFR  Part  133 

Administrative  practice  and 
procedure.  Drug  abuse,  Grant  programs, 
Reporting  and  recordkeeping 
requirements. 

22  CFR  Part  137 

Administrative  practice  and 
procedure.  Debarment  and  suspension, 
Grant  programs,  Reporting  and 
recordkeeping  requirements. 

Approved:  August  17,  2001. 
Lloyd  W.  Pratsch, 
Procurement  Executive,  Department  of  State. 

Accordingly,  as  set  forth  in  the 
common  preamble,  the  Department  of 
State  proposes  to  amend  22  CFR  chapter 
I,  as  follows: 

1.  Part  133  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  13a-G0VERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

133.100    What  does  this  part  do? 
133.105    Does  this  part  apply  to  me? 
133.110     Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
133.115     Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B — Requirements  for  Recipients 
Other  Than  Individuals 

133.200    What  must  I  do  to  comply  with  this 
part? 


133.205     What  must  I  include  in  my  drug- 
free  workplace  statement? 

133.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

133.215     What  must  I  include  in  my  drug- 
free  awareness  program? 

133.220  By  when  must  1  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

133.225     What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

133.230    How  and  when  must  I  identify 
workplaces? 

Sut>part  C — Requirements  for  Recipients 
Who  Are  Indhriduals 

133.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

133.301  (Reserved! 

Sutipart  D — Responsit>ilities  of  Department 
of  State  Awarding  Officials 

133.400  What  are  my  responsibilities  as  a 
Department  of  State  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

133.500     How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
133.505     How  are  violations  of,this  part 

determined  for  recipients  who  are 

individuals? 
133.510    What  actions  will  the  Federal 

Government  take  again.st  a  recipient 

determined  to  have  violated  this  part? 
133.515     Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

133.605  Award. 

133.610  Controlled  substance. 

133.615  Conviction. 

133.620  Cooperative  agreement. 

133.625  Criminal  drug  statute. 

133.630  Debarment. 

133.635  Drug-free  workplace. 

133.640  Employee. 

133.645  Federal  agency  or  agency. 

133.650  Grant. 

133.655  Individual. 

133.660  Recipient. 

133.665  State. 

133.670  Suspension. 

Authority:  22  U.S.C.  2658;  41  U.S.C.  701, 
et  seq. 

2.  Part  133  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun)"  is  removed  and     , 
"Department  of  State"  is  added  in  its 
place  wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "Department  of  State"  is  added  in 
its  place  wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Procurement  Executive" 
is  added  in  its  place  wherever  it  occtu^. 

d.  "[Agency  nead)"  is  removed  and 
"Procurement  Executive"  is  added  in  its 
place  wherever  it  occurs. 

3.  Section  133.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regiUations 
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implementing  Executive  Order  12549 
and  Executive  Order  12689)"  and 
adding  "22  CFR  part  137"  in  its  place. 

4.  Section  133.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "22 
CFR  part  135"  in  its  place. 

5.  Part  137  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble.  | 

PART  137— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

137.25    How  is  this  part  organized? 
137.50    How  is  this  part  written? 
137.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

137.100    What  does  this  part  do? 
137.105    Does  this  part  apply  to  me? 
137.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
137.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
137.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
137.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  particiftate  in  Federal 

procurement  contracts? 
137.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
137.135    May  the  Department  of  State 

exclude  a  person  who  is  not  currently 

participating  in  a  nonprocurement 

transaction? 
137.140    How  do  I  know  if  a  person  is 

excluded? 
137.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

137.200    What  is  a  covered  transaction? 
137.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
137.210    Which  nonprocuretnent 

transactions  are  covered  transactions? 
137.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
137.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
137.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? 

Subpart  C— Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
WWi  Other  Persons 

137.300  May  I  enter  into  a  covered 
transaction  with  an  excluded  or 
disqualified  person? 

137.305    What  must  I  do  if  a  Federal  agency 
excludes  a  person  with  whom  I  am 


already  doing  business  in  a  covered 

transaction? 
137.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
137.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
137.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
137.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information  Primary  Tier 
Participants 

137.330    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  Department  of 

State? 
137.335     If  I  disclose  unfavorable 

information  required  under  §  137.330 

will  I  be  prevented  from  entering  into  the 

transaction? 
137.340    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§137.330? 
137.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §  137.330 

after  entering  into  a  covered  transaction 

with  the  Department  of  State? 

Disclosing  Informatioii — Lower  Tier 
Participants 

137.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

137.355    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§137.350? 

137.360    What  must  I  do  if  I  learn  of 
information  required  under  §  137.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  0— Responsibilities  Of  Department 
of  State  Officials  Regarding  Transactions 

137.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
137.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
137.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
137.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
137.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
137.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
137.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
137.435    What  must  I  require  of  a  primary 

tier  participant? 
137.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
137.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
137.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  137.330? 


137.455    What  may  I  do  if  a  lower  tier 
participant  fails  to  disclose  the 
information  required  under  §  137.350  to 
_  the  next  higher  tier? 

Subpart  E— Govemmentwide  List  of  Parties 
Excluded  or  Disqualified  from  Federal 
Procurement  and  Nonprocurement 
Programs 

137.500    What  is  the  purpose  of  the  List? 
137.505     Who  uses  the  List? 
137.510    Who  maintains  the  List? 
137.515    What  specific  information  is  on  the 

List? 
137.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
137.525     Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
137.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  end  Debarment  Actions 

137.600    How  do  suspension  and  debarment 

actions  start? 
137.605    How  does  suspension  differ  from 

debarment? 
137.610    What  proceduij^s  does  the 

Department  of  State  use  in  suspension 

and  debarment  actions? 
137.615    How  does  the  Department  of  State 

notify  a  person  of  suspension  and 

debarment  actions? 
137.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
1 3  7.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
137.630    May  the  Department  of  State 

impute  the  conduct  of  one  person  to 

another? 
137.635    May  the  Department  of  State  settle 

a  debarment  or  suspension  action? 
137.640    May  a  settlement  include  a 

voluntary  exclusion? 
137.645     Do  other  Federal  agencies  know  if 

the  Department  of  State  agrees  to  a 

voluntary  exclusion? 

Subpart  6— Suspension 

137.700    When  may  the  suspending  official 

issue  a  suspension? 
137.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
137.710    When  does  a  suspension  take 

effect? 
137.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
137.720    How  may  I  contest  a  suspension? 
137.725    How  much  time  do  I  have  to 

contest  a  suspension? 
137.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
137.735     Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
137.740    Are  suspension  proceedings 

formal? 
137.745    Is  a  record  made  of  fact-finding 

proceedings? 
137.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
137.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
137.760    How  long  may  my  suspension  last? 
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Subpart  H— Debarment 

137.800    What  are  the  causes  for 

debarment? 
137.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
137.810    When  does  a  debarment  take 

effect? 
137.815    How  may  I  contest  a  proposed 

debarment? 
137.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
137.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
137.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
137.835    Are  debarment  proceedings  formal? 
137.840    Is  a  record  made  of  fact-finding 

proceedings? 
137.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
137.850 '  What  is  the  standard  of  proof  in  a 

debarment  action? 
137.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
137.860    What  factors  may  influence  the 

debarring  official's  decision? 
137.865    How  long  may  my  debarment  last? 
137.870    When  do  I  know  if  the  debarring 

official  debars  me? 
137.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
137.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
137.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— Definitions 

137.900    Adequate  evidence. 

137.905    Affiliate. 

137.910    Agency. 

137.915    Agent  or  representative. 

137.920    Civil  judgment. 

137.925    Conviction. 

137.930    Debarment. 

137.935    Debarring  official. 

137.940    Disqualified. 

137.945    Excluded  or  exclusion. 

137.950    Indictment. 

137.955    Ineligible  or  ineligibility. 

137.960    Legal  proceedings. 

137.965    List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

137.970    Nonprocurement  transaction. 

137.975    Notice. 

137.980    Participant. 

137.985    Person. 

137.990    Preponderance  of  the  evidence. 

137.995    Principal. 

137.1000    Respondent. 

137.1005    State. 

137.1010    Suspending  official. 

137.1015    Suspension. 

137.1020    Voluntary  exclusion  or 
voluntarily  excluded. 


Subpart  J  [Reserved] 

Appendix  to  Part  137— Covered 
Transactions 

Authority:  22  U.S.C.  2658;  sec.  2455.  Pub. 
L.  103-355. 108  Stat.  3327  (31  U.S.C.  6101 
note);  E.O.  12549,  3  CFR  1986  Comp.,  p.  189; 
E.0. 12689,  3  CFR  1989  Comp.,  p.  235. 

6.  Part  137  is  fiulher  amended  as  set 
forth  below. 

a.  "(Agency  noim]"  is  removed  and 
"Department  of  State"  is  added  in  its 
place  wherever  it  occurs. 

b.  "(Agency  adjective]"  is  removed 
and  "Department  of  State"  is  added  in 
its  place  wherever  it  occurs. 

c.  "(Agency  head  or  designee)"  is 
removed  and  "Procurement  Executive" 
is  added  in  its  place  wherever  it  occurs. 

7.  Section  137.440  is  added  to  read  as 
follows: 

§137.440  Whatmetftoddoluseto 
comnninicate  those  requirements  to 
participants? 

To  communicate  the  requirement  to 
participants,  you  must  include  a  term  or 
condition  in  die  transaction  requiring 
the  participant's  compliance  with 
Subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

22  CFR  Parts  208  and  210 

RIN  0412-AA47 

FOR  FURTHER  INFORMATION  CONTACT: 
Kathleen  J.  O'Hara.  M/OP/OD,  1300 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20523-7900,  (202)  712-4759. 
AOOmONAL  SUPPLEMENTARY  INFORMATION: 
USAID  has  determined  not  to  require 
written  certifications  from  awardees  or 
persons  with  whom  they  propose  to 
enter  into  covered  transactions.  In  order 
to  clarify  that  transactions  such  as  host 
country  contracts  and  procurements 
under  Commodity  Import  Programs  that 
USAID  finances,  but  does  not  awaird,  are 
covered  by  this  regulation,  USAID  is 
adding  a  sentence  to  the  definition  of 
primary  covered  transactions  in 
208.110(a)(l)(i). 

List  of  Subjects 

22  CFR  Part  208 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Grant  programs.  Reporting  and 
recordkeeping  requirements. 

22  CFR  Part  210 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs, 
Reporting  and  recordkeeping 
requirements. 


Dated:  )une  11.  2001. 
Mark  S.Ward, 
Director,  Office  of  Procurement. 

Accordingly,  as  set  forth  in  the 
common  preamble,  22  CFR  chapter  II  is 
proposed  to  be  amended  as  follows: 

1.  Part  208  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  208-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

208.25     How  is  this  part  organized? 
208.50    How  is  this  part  written? 
208.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

208.100    What  does  this  part  do? 
208.105    Does  this  part  apply  to  me? 
208.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  systems? 
208.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
208.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
208.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
208.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
208.135     May  the  U.S.  Agency  for 

International  Development  exclude  a 

person  who  is  not  currently  participating 

in  a  nonprocurement  transaction? 
208.140    How  do  I  know  if  a  person  is 

excluded? 
208.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  fhjm  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

208.200    What  is  a  covered  transaction? 
208.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
208.210    Which  nonprocurement 

transactions  are  covered  transactions? 
208.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
208.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
208.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? 

Subpart  C— ResponsiMlities  of  Participents 
Ragerding  Transactions  Doing  Businees 
WNti  Otiier  Persons 

208.300  May  I  enter  into  a  covered 
transaction  with  an  excluded  or 
disqualified  person? 

208.305    What  must  I  do  if  a  Federal  agency 
excludes  a  person  with  whom  I  am 
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already  doing  business  in  a  covered 

transaction? 
208.310    May  1  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
208.313    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
208.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
208.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disciosing  Information — Primary  Tier 
Participants 

208.330    What  information  must  1  provide 
before  entering  into  a  covered 
transaction  with  the  U.S.  Agency  for 
International  Development. 

208.335    If  I  disclose  unfavorable 

information  required  under  §  208.330 
will  I  be  prevented  &om  entering  into  the 
transaction? 

208.340    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§  208.330? 

208.345    What  must  I  do  if  I  learn  of  the 
information  required  under  §  208.330 
after  entering  into  a  covered  transaction 
with  the  U.S.  Agency  for  International 
Development? 

Disclosing  Information — Lower  Tier 
Participants 

208.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

208.335    What  happens  if  I  fitul  to  disclose 
the  information  required  under 
§208.350? 

208.360    What  must  I  do  if  I  learn  of 
information  required  under  §  208.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

SubfMrt  D    RwponslMIM—  of  USAID 
Offktiito  n<j|ii'dlng  Transections 

208.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
208.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
208.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
208.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
208.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
208.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualiBed? 
208.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
208.435    What  must  I  require  of  a  primary 

tier  participant? 
208.440  -  What  method  do  I  use  to 

communicate  requirements  to 

participants? 
208.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 


208.450    What  action  may  I  take  if  a  primary 
tier  participant  fails  to  disclose  the 
information  required  under  §  208.330? 

208.453    What  may  I  do  if  a  lower  tier 
participant  fails  to  disclose  the 
information  required  under  §  208.350  to 
the  next  higher  tier? 

Subpart  E— Govemmentwide  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

208.300    What  is  the  purpose  of  the  List? 
208.505    Who  uses  the  List? 
208.310    Who  maintains  the  List? 
208.313    What  specific  information  is  on  the 

Ust? 
208.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
208.523    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
208.330    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

208.600    How  do  suspension  and  debarment 

actions  start? 
208.605    How  does  suspension  differ  from 

debarment? 
208.610    What  procedures  does  the  U.S. 

Agency  for  International  Development 

use  in  suspension  and  debarment 

actions? 
208.615    How  does  the  U.S.  Agency  for 

International  Development  notify  a 

person  of  suspension  and  debarment 

actions? 
208.620    bo  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
208.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
208.630    May  the  U.S.  Agency  for 

International  Development  impute  the 

conduct  of  one  person  to  another? 
208.635    May  the  U.S.  Agency  for 

International  Development  settle  a 

debarment  or  suspension  action? 
208.640    May  a  settlement  include  a 

voluntary  exclusion? 
208.645    Do  other  Federal  agencies  know  if 

the  U.S.  Agency  for  International 

Development  agrees  to  a  voluntary 

exclusion? 

Subpart  G— Suspension 

208.700    When  may  the  suspending  official 

issue  a  suspension? 
208.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
208.710    When  does  a  suspension  take 

effect? 
208.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
208.720    How  may  I  contest  a  suspension? 
208.725    How  much  time  do  I  have  to 

contest  a  suspension? 
208.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
208.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
208.740    Are  suspension  proceedings 

formal? 
208.745    Is  a  record  made  of  fact-finding 

proceedings? 


208.750    What  does  the  suspending  official 
consider  in  deciding  whether  to  continue 
or  terminate  my  suspension? 

208.735    When  will  I  know  whether  the 
suspension  is  continued  or  terminated? 

208.760    How  long  may  my  suspension  last? 

Subpart  H — DetMrment 

208.800    What  are  the  causes  for  debarment? 
208.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
208.810    When  does  a  debarment  take 

effect? 
208.815    How  may  I  contest  a  proposed 

debarment? 
208.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
208.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 
-    proposed  debarment? 
208.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
208.835    Are  debarment  proceedings  formal? 
208.840    Is  a  record  made  of  fact-finding 

proceedings? 
208.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
208.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
208.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
208.860    What  factors  may  influence  the 

debarring  official's  decision? 
208.865    How  long  may  my  debarment  last? 
208.870    When  do  I  know  if  the  debarring 

official  debars  me? 
208.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
208.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
208.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— Definitions 

208.900    Adequate  evidence. 

208.905    Affiliate. 

208.910    Agency. 

208.915    Agent  or  representative. 

208.920    Civil  judgment. 

208.925    Conviction. 

208.930    Debarment. 

208.935    Debarring  official. 

208.940    Disqualified. 

208.945    Excluded  or  exclusion. 

208.950    Indictment. 

208.955    Ineligible  or  ineligibility. 

208.960    Legal  proceedings. 

208.965    List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

208.970    Nonprocurement  transaction. 

208.975    Notice. 

208.980    Participant. 

208.985     Person. 

208.990    Preponderance  of  the  evidence. 

208.995    Principal. 

208.1000    Respondent. 

208.1005     State. 

208.1010    Suspending  official. 

208.1015    Suspension. 

208.1020    Voluntary  exclusion  or 
voluntarily  excluded. 
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Subpart  J  [Reserved] 

Appendix  to  Part  208 — Covered 
Transactions 

Authority:  E.0. 12163,  3  CFR 1979  Comp.. 
p.  435:  E.O.  12549  3  CFR  1986  Comp.,  p.  189; 
E.0. 12698,  3  CFR  1989  Comp.,  p.  235;  sec. 
2455,  Pub.  L.  103-355, 108  Stat.  3327  (31 
U.S.C.  6101  note);  sec.  621.  Pub.  L.  87-193, 
-  75  Stat.  445  (22  U.S.C.  2381),  as  amended. 

2.  Part  208  is  further  amended  as  set 
forth  below. 

a.  "(Agency  Nounl"  is  removed  and 
"U.S.  Agency  for  International 
Development"  is  added  in  its  place 
wherever  it  occurs. 

b.  "[Agency  adjective)"  is  removed 
and  "USAID"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Director,  Office  of 
Procurement"  is  added  in  its  place 
wherever  it  occurs. 

3.  Section  208.440  is  added  to  read  as 
follows: 

§208.440    Whatmettioddoluseto 
communicate  requirements  in  §208.35  to 
participants? 

To  communicate  the  requirements  in 
§  208.35,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participants'  compliance  with 
Subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower-tier  covered 
transactions. 

4.  Section  208.935  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 

§208.935    Debarring  officiaL 

*         •         •         •         * 

(b)  The  U.S.  Agency  for  International 
Development's  debarring  official  is  the 
Director  of  the  Office  of  Procurement. 

5.  Section  208.1010  is  further 
amended  by  adding  paragraph  (b)  to 
read  as  follows: 

§206.1010    Suspending  official. 

***** 

(b)  The  U.S.  Agency  for  International 
Development's  suspending  official  is  the 
Director  of  the  Office  of  Procurement. 

6.  Part  210  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  210-43OVERNMEIITWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANOAL 
ASSISTANCE) 

Subpart  A-Piirpose  and  Covsrsge 

OvC* 

210.100    Wiiat  does  this  part  do? 
210.105    Does  this  part  apply  to  me? 
210.110    Are  any  of  my  Federal  assistance 
awards  exempt  from  this  part? 


210.115    Does  this  part  affect  the  Federal 
contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Otttor  Than  Individuals 

210.200    What  must  I  do  to  comply  with  this 
part? 

210.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

210.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

210.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

210.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

210.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

210.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C — Requirements  for  Recipients 
Wtto  Are  Individuals 

210.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

210.301  [Reserved] 

Subpart  D— Responsibilities  of  USAID 
Awarding  Officials 

210.400  What  are  my  responsibilities  as  a 
USAID  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

210.300    How  are  violations  of  this  part 

determined  for  recipients  other  Uian 

individuals? 
210.305    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
210.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
210.515    Are  there  any  provisions  for 

exceptions  to  those  actions? 

Subpart  F— Definitions 

210.605  Award. 

210.610  Controlled  substance. 

210.615  Conviction. 

210.620  Cooperative  agreement 

210.625  Criminal  drug  statute. 

210.630  Debarment. 

210.635  Drug-free  workplace. 

210.640  Employee. 

210.645  Federal  agency  or  agency. 

210.650  Grant. 

210.655  Individual. 

210.660  Recipient. 

210.665  State. 

210.670  Suspension. 

Authority:  41  U.S.C.  701,  et  seq.;  sec.  621, 
Pub.  L.  87-195,  75  Stat.  445  (22  U.S.C.  2381), 
as  amended;  E.0. 12163.  3  CFR  1979  Comp., 
p.  435. 

7.  Part  210  is  further  amended  as  set 
forth  below. 

a.  "[Agency  Noiml"  is  removed  and 
"U.S.  Agency  for  International 
Development"  is  added  in  its  place 
wherever  it  occurs. 

b.  "[Agency  Adjective]"  is  removed 
and  "USAID"  is  added  in  its  place 
wherever  it  occurs. 


c.  "[Agency  Head  or  Designee]"  is 
removed  and  "Director  of  the  Office  of 
Procurement"  is  added  in  its  place 
wherever  it  occ\u«. 

d.  "[Agency  head]"  is  removed  and 
"USAID  Administrator  or  designee"  is 
added  in  its  place  wherever  it  ocaus. 

8.  Section  210.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulation 
implementing  Executive  Order  12549 
and  Executive  Order  12689)"  and 
adding  "22  CFR  part  208"  in  its  place. 

9.  Section  210.605  is  fiuther  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 

§210.605    Award. 

***** 

(c)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  this  paragraph  is  not 
applicable  to  AID. 

PEACE  CORPS 

22  CFR  Parts  310  and  312 

RIN  042O-AA17 

FOR  FURTHER  INFORMATION  CONTACT: 
Ruth  L.  Ramsey,  Acting  General 
Counsel,  Office  of  the  General  Counsel, 
Peace  Corps,  1111  20th  Street.  NW, 
Washington,  DC  20526.  (202)  692-2150. 

ADOmONAL  SUPPLEMENTARY  INFORMATION: 
This  part  proposes  in  §  310.440  to  use 
terms  or  conditions  to  the  award 
transaction  as  a  means  to  enforce 
exclusions  imder  Peace  Corps 
transactions  rather  than  written 
certifications.  This  alternative  available 
imder  the  common  rule  is  more  efficient 
than  the  Peace  Corps'  current 
certification  process  for  prospective 
recipients  and  participants. 

In  addition,  the  requirements  for 
maintaining  a  drug-fref>  workplace  are 
being  removed  as  a  subpart  in  the 
ciurent  debarment  and  suspension 
common  rule,  and  are  proposed  to  be  re- 
codified as  a  separate  part  312. 

ListofSubiects 

22  CFR  Part  310 

Administrative  practice  and 
procediue,  Government  contracts,  Grant 
programs,  Loan  programs,  Reporting 
and  recordkeeping  requirements, 
Technical  assistance. 

22  CFR  Part  312 

Administrative  practice  and 
procedure,  Drug  abuse,  Grant  programs, 
Reporting  and  recordkeeping 
requirements. 
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Dated:  August  22,  2001. 
Michael ).  Kole, 

Director,  Office  of  Administrative  Services, 
Peace  Corps. 

For  the  reasons  stated  in  the  common 
preamble,  the  Peace  Corps  proposes  to 
amend  22  CFR  chapter  m,  as  follows: 

1.  Part  310  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  310— GOVERNMEMTWIOE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

310.25    How  is  this  part  organized? 
310.50    How  is  this  part  written? 
310.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— Qanaral 

310.100    What  does  this  part  do? 
310.105    Does  this  part  apply  to  me? 
310.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
310.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
310.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
310.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  federsd 

procurement  contracts? 
310.130    Does  an  exclusion  under  the 

federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
310.135    May  the  Peace  Corps  exclude  a 

person  who  is  not  currently  participating 

in  a  nonprocurement  transaction? 
310.140    How  do  I  know  if  a  person  is 

excluded? 
310.145    Does  this  part  cover  persons  who 

are  disquahfled  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covarad  Transactions 

310.200    What  is  a   overed  transaction? 
310.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
310.210 ,  Which  nonprocurement 

transactions  are  covered  transactions? 
310.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
310.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
310.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? 

Subpart  C    nasponiiblHtias  of  Participants 
Rananflno  Tunaaelions  Doino  niiilnami 
WIOi  Othar  Parsons 

310.300  May  I  enter  into  a  covered 
transaction  with  an  excluded  or 
disqualified  {>erson? 

310.305    What  must  I  do  if  a  federal  agency 
excludes  a  person  with  whom  I  am 


already  doing  business  in  a  covered 

transaction? 
310.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
310.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
310.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction?  " 

310.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

310.330    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  Peace  Corps? 
310.335    If  I  disclose  unfavorable 

information  required  under  §  310.330 

will  I  be  prevented  from  entering  into  the 

transaction? 
310.340    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§310.330? 
310.345    What  must  I  do  if  I  learn  of  the 

information  required  imder  §  310.330 

after  entering  into  a  covered  transaction 

with  the  Peace  Corps? 

Disclosing  Information — Lower  Tier 
Participants 

310.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

310.355    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§310.350? 

310.360    What  must  I  do  if  I  learn  of 
information  required  under  §  310.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— Responsibilities  of  Paaca  Coips 
Officials  Regarding  Transactions 

310.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
310.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
310.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
310.415    What  must  I  do  if  a  federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
310.420    May  I  approve  a  transaction  with 

an  excluded  or  disquahfied  person  at  a 

lower  tier? 
310.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
310.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
310.435    What  must  I  require  of  a  primary 

tier  participant? 
310.440    What  method  do  I  use  to 

commimicate  those  requirements  to 

participants? 
310.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
310.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §310.330? 


310.455    What  may  I  do  if  a  lower  tier 
participant  fails  to  disclose  the 
information  required  under  §  310.350  to 
the  next  higher  tier? 

Subpart  E— Govemmantwide  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
ProcuranMnt  and  Monprocurament 
Programs 

310.500    What  is  the  purpose  of  the  List? 
310.505    Who  uses  the  List? 
310.510    Who  maintains  the  List? 
310.515    What  specific  information  is  on  the 

List? 
310.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
310.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
310.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Detmrment  Actions 

310.600    How  do  suspension  and  debarment 

actions  start? 
310.605    How  does  suspension  differ  from 

debarment? 
310.610    What  procedures  does  the  Peace 

Corps  use  in  suspension  and  debarment 

actions? 
310.615    How  does  the  Peace  Corps  notify  a 

person  of  suspension  and  debarment 

actions? 
310.620    Do  federal  agencies  coordinate 

suspension  and  debarment  actions? 
310.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
310.630    May  the  Peace  Corps  impute  the 

conduct  of  one  person  to  another? 
310.635    May  the  Peace  Corps  settle  a 

debarment  or  suspension  action? 
310.640    May  a  settlement  include  a 

voluntary  exclusion? 
310.645    Do  other  federal  agencies  know  if 

the  Peace  Corps  agrees  to  a  voluntary 

exclusion? 

Subpart  G— Suspension 

310.700    When  may  the  suspending  official 

issue  a  suspension? 
310.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
310.710    When  does  a  suspension  take 

effect? 
310.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
310.720    How  may  I  contest  a  suspension? 
310.725    How  much  time  do  I  have  to 

contest  a  suspension? 
310.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
310.735    Under  what  conditions  do  I  get^an 

additional  opportunity  to  challenge  the 

fads  on  which  the  su^ension  is  based? 
310.740    Are  suspension  proceedings 

formal? 
310.745    Is  a  record  made  of  fact-finding 

proceedings? 
310.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
310.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
310.760    How  long  may  my  suspension  last? 

Subpart  H— Dabarment 

310.800    What  are  the  causes  for  debarment? 
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310.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
310.810    When  does  a  debarment  take 

effect? 
310.815    How  may  I  contest  a  proposed 

debarment? 
310.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
310.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
310.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
310.835    Are  debarment  proceedings  formal? 
310.840    Is  a  record  made  of  fact-finding 

proceedings? 
310.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
31D.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
310.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
310.860    What  factors  may  influence  the 

.    debarring  official's  decision? 
310.865    How  long  may  my  debarment  last? 
310.870    When  do  I  know  if  the  debarring 

official  debars  me? 
310.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
310.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
310.885    May  the  debarrii^  official  extend  a 
debarment? 

Subpart  I— Definitions 

310.900    Adequate  evidence. 

310.905     Affiliate. 

310.910    Agency. 

310.915    Agent  or  representative. 

310.920    Civil  judgment. 

310.925    Conviction. 

310.930    Debarment. 

310.935    Debarring  official. 

310.940    Disqualified. 

310.945    Excluded  or  exclusion. 

310.950    Indictment. 

310.955    Ineligible  or  ineligibility. 

310.960    Legal  proceedings. 

310.965    List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

310.970    Nonprocurement  transaction. 

310.975    Notice. 

310.980    Participant. 

310.985    Person. 

310.990    Preponderance  of  the  evidence. 

310.995     Principal. 

310.100    Respondent. 

310.1005    State. 

310.1010    Suspending  official. 

310.1015    Suspension. 

310.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  310— Covered 
Transactions 

Authority:  22  U.S.C.  2503;  Sec.  2455,  Pub. 
L.  103-355, 108  Stat  3327  (31  U.S.C.  6101 
note);  E.0. 12549  (3  CFR.  1986  Comp.,  p. 
189);  E.0. 12689  (3  CFR,  1989  Comp.,  p.  235). 


PART  310— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

2.  Part  310  is  further  amended  as  set 
forth  below. 

a.  "(Agency  noun]"  is  removed  and 
"Peace  Corps"  is  added  in  its  place 
wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "Peace  Corps"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee)"  is 
removed  and  "Peace  Corps  Director  or 
designee"  is  added  in  its  place  wherever 
it  occiu's. 

3.  Section  310.440  is  added  to  read  as 
follows: 

f  310.440  What  method  do  I  use  to 
communicata  thoaa  rsquirements  to 
participants? 

To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  die  transaction  requiring 
the  participant's  compliance  with 
subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

4.  Part  312  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  312— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANaAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

31-2.100    What  does  this  part  do? 
312.105    Does  this  part  apply  to  me? 
312.110    Are  any  of  my  federal  assistance 

awards  exempt  from  this  part? 
312.115    Does  this  part  affect  the  federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  Than  Individuals 

312.200    What  must  I  do  to  comply  with  this 
part? 

312.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

312.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

312.215     What  must  I  include  in  my  drug- 
free  awareness  program? 

312.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

312.225    What  actions  must  I  take 

concerning  employees  who  are'convicted 
of  drug  violations  in  the  workplace? 

312.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
WhoAralndhrlduals 

312.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

312.301  [Reserved] 


Subpart  D— Responsibiimes  of  Peace  Corps 
Awarding  Officials 

312.400    What  are  my  responsibilities  as  a 
Peace  Corps  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

312.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
312.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
312.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
312.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

312.605  Award. 

312.610  Controlled  substance. 

312.615  Conviction. 

312.620  Cooperative  agreement. 

312.625  Criminal  drug  statute. 

312.630  Debarment. 

312.635  Drug-free  workplace.    . 

312.640  Employee.. 

312.645  Federal  agency  or  agency. 

312.650  Grant. 

312.655  Individual. 

312.660  Recipient. 

312.665  State. 

312.670  Suspension. 

Authority:  22  U.S.C.  2503(b);  41  U.S.C.  701 
et  seq.  ~ 

5.  Part  312  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noimj"  is  removed  and 
"Peace  Corps"  is  added  in  its  place 
wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "Peace  Corps"  is  added  in  its  place 
wherever  it  occius. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Peace  Corps  Director  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Peace  Corps  Director"  is  added  in  its 
place  wherever  it  occurs. 

6.  Section  312.510(c)  is  further 
amended  by  removing  "(CFR  citation  for 
the  federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "22  CFR  part  310"  in  its  place. 

7.  Section  312.605  is  fiuther  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 


§312.605    Award. 

***** 

(c)  Notwithstanding  paragraph  {a)(2) 
of  this  section,  this  paragraph  is  not 
applicable  for  the  Peace  Corps. 

INTER-AMERICAN  FOUNDATION 

22  CFR  Parts  1006  and  1008 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Karr,  General  Counsel,  Inter- 
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American  Foundation,  901  N.  Stuart 
Street,  Arlington,  Virginia  22203,  (703) 
306-4350,  ckan®iaf.gov. 

ListofSulqects 

22  CFR  Part  1006 

Administrative  practice  and 
procediue.  Government  contracts.  Grant 
programs.  Loan  programs.  Reporting 
and  recordkeeping  requirements. 
Technical  assistance. 

22  CFR  Part  1008  '  I 

Administrative  practice  and 
procedure.  Drug  abuse,  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Approved: 
David  Valenzuela, 

President,  Inter-American  Foundation. 

For  the  reasons  stated  in  the  common 
preamble,  the  Inter-American 
Foundation  proposes  to  amend  22  CFR 
chapter  X,  as  follows: 

1.  Part  1006  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble.  j 

PART  1006— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

1006.25    How  is  this  part  organized? 
1006.50    How  is  this  part  written? 
1006.75    Do  terms  in  this  part  have  special 
meanings?  r 

Subpart  A— General  I 

1006.100    What  does  this  part  do? 
1006.105    Does  this  part  apply  to  me? 
1006.110    What  is  the  purpose  of  the 

nonprocurement  debannent  and 

suspension  system? 
1006.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1006.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1006.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
1006.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

poson's  eligibility  to  participate  in 

nonprocurement  transactions? 
1006.135    May  the  Inter-American 

Foundation  exclude  a  person  who  is  not 

currently  participating  in  a 

nonprocurement  transaction? 
1006.140    How  do  I  know  if  a  person  is 

excluded? 
1006.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 


1006.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1006.210    Which  nonprocurement 

transactions  are  covered  transactions? 
1006.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1006.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
1006.225    How  do  I  know  if  a  transaction 

that  I  may  participate  in  is  a  covered 

transaction? 

Subpart  C — Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

1006.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualiHed  persons? 
1006.305    Must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
1006.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
1006.315    I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
1006.320    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
1006.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — ^Primary  Tier 
Participants 

1006.330    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  Inter-American 
Foundation? 

1006.335    If  I  disclose  unfevorable 

information  required  under  §  1006.330 
will  I  be  prevented  from  entering  into  the 
transaction? 

1006.340    What  happens  if  I  iail  to  disclose    . 
the  information  required  under 
§  1006.330? 

1006.345    What  must  I  do  if  I  learn  of  the 
information  required  under  §  1006.330 
after  entering  into  a  covered  transaction 
with  the  Inter- American  Foundation? 

Disclosing  Informatioii — Lower  Ti«r 
Participants 

1006.350    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  %vith 
that  participant? 

1006.355    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§  1006.350? 

1006.360    What  must  I  do  if  I  learn  of 
information  required  under  §  1006.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 


Subpart  D— Responsibilttiee  o«  I 
Anwrican  Foundation  OfRctais  Regarding 


1006.200    What  is  a  covered  transaction? 


1006.400    May  I  enter  into  a  transaction 
with  an  excluded  or  disqualified  person? 

1006.405  May  I  enter  into  a  covered 
transaction  with  a  participant  if  a 
principal  of  the  transaction  is  excluded? 


1006.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1006.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1006.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
1006.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1006.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1006.435    What  must  I  require  of  a  primary 

tier  participant? 
1006.440    What  method  do  I  use  to 

commimicate  those  requirements  to 

participants? 
1006.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person?  ^ 

1006.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  imder 

§  1006.330? 
1006.455    What  may  I  do  ifa  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  1006.350  to 

the  next  higher  tier? 

Subpart  E— Govemmentwide  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

1006.500    What  is  the  purpose  of  the  List?. 
1006.505    V^ho  uses  the  List? 
1006.510    Who  maintains  the  List? 
1006.515    What  specific  information  is  on 

the  List? 
1006.520    Who  gives  the  GSA  the 

information  that  it  puts  on  the  List? 
1006.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
1006.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debannent  Actions 

1006.600    How  do  suspension  and 

debannent  actions  start? 
1006.605    How  does  suspension  differ  from 

debarment? 
1006.610    What  procedures  does  the  Inter- 
American  Foundation  use  in  suspension 

and  debarment  actions? 
1006.615    How  does  the  Inter-American 

Foundation  notify  a  person  of 

suspension  and  debwnent  actions? 
1006.620    Do  Federal  agencies  coordinate 

suspension  and  delnrment  actions? 
1006.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
1006.630    May  the  Inter-American 

Foundation  impute  the  conduct  of  one 

person  to  another? 
1006.635    May  the  Inter-American 

Foundation  settle  a  debarment  or 

suspension  action? 
1006.640    May  a  settlement  include  a 

voluntary  exclusion? 
1006.645    Do  other  Federal  agencies  know  if 

the  Inter-American  Fotmdation  agrees  to 

a  voluntary  exclusion? 

Subpart  G— Suspension 

1006.700    When  may  the  suspending  official 
issue  a  suspension? 
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1006.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
1006.710    When  does  a  suspension  take 

effect? 
1006.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1006.720    How  may  I  contest  a  suspension? 
1006.725    How  much  time  do  I  have  to 

contest  a  suspension? 
1006.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1006.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1 006. 740    Are  suspension  proceedings 

formal? 
1006.745    Is  a  record  made  of  fact-finding 

proceedings? 
1006.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
1006.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
1006.760    How  long  may  my  suspension 

last? 

Subpart  H— Debarment 

1006.800    What  are  the  causes  for 

debannent? 
1006.805    What  notice^does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
1006.810    When  does  a  debarment  take 

effect? 
1006.815    How  may  I  contest  a  proposed 

debarment? 
1006.820    How  much  time  do  I  have  to 

contest  a  proposed  debannent? 
1006.825    What  information  must  I  provide 

to  the  debaning  official  if  I  contest  a 

proposed  debannent? 
1006.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

fact  on  which  the  proposed  debarment  is 

based? 
1006.835    Are  debarment  proceedings 

formal? 
1006.840    Is  a  record  made  of  fact-finding 

proceedings? 
1006.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1006.850    What  is  the  standard  of  proof  in 

a  debannent  action? 
1006.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1006.860    What  factors  may  influence  the 

debarring  official's^J^cision? 
1006.865    How  long  may  my  debarment, 

last? 
1006.870    When  do  I  know  if  the  debaning 

official  debars  me? 
1006.875    May  I  ask  the  debaning  official  to 

reconsider  a  decision  to  debar  me? 
1006.880    What  factors  may  influence  the 

deb^ring  official  during 

reconsideration? 
1006.885    May  the  debaning  official  extend 

a  debarment? 

Subpert  I— Definitions 

1006.900  Adequate  evidence. 

1006.905  Affiliate.  - 

1006.910  Agency. 

1006.915  Agent  or  representative. 


1006.920    Civil  judgment. 

1006.925    Conviction. 

1006.930    Debarment. 

1006.935    Debaning  official. 

1006.940    Disqualified. 

1006.945    Excluded  or  exclusion. 

1006.950    Indictment. 

1006.955     Ineligible  or  ineligibility. 

1006.960    Legal  proceedings. 

1006.965    List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

1006.970    Nonprocurement  transaction. 

1006.975     Notice. 

1006.980    Participant. 

1006.985    Person. 

1006.990    Preponderance  of  the  evidence. 

1006.995    Principal. 

1006.1000    Respondent. 

1006.1005     State. 

1006.1010    Suspending  officiaL 

1006.1015     Suspension. 

1006.1020    Voluntary  exclusion  or 
voluntarily  excluded 

Subpart  J  [Reserved] 

Appendix  to  Part  1006 — Covered 
Transactions 

Authority:  Sec.  2455,  Pub.  L.  103-355. 108 
Stat.  3327  (31  U.S.C.  6101  note);  E.O.  12549. 
3  CFR,  1986  Comp.,  p.  189;  E.O.  12689.  3 
CFR,  1989  Comp.,  p.  235. 

2.  Part  1006  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"Inter-American  Foundation"  is  added 
in  its  place  wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "Later-American  Foundation"  is 
added  in  its  place  wherever  it  occurs, 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Inter- American 
Foimdation  Debarring  Official"  is  added 
in  its  place  wherever  it  occurs. 

3.  Section  1006.440  is  added  to  read 
as  follows: 

§1006.440  What  method  do  i  use  to 
communicate  those  requirements  to 
participants? 

To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participant's  compliance  with 
Subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

5.  Part  1008  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  1008— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

1008.100    What  does  this  part  do? 

1008.105    Does  this  part  apply  to  me? 


1008.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1008.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  Than  Individuals 

1008.200    What  must  I  do  to  comply  with 
this  part? 

1008.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

1008.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1008.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

1008.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1008.225     What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1008.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Are  Indhriduals 

1008.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1008.301  (Reserved] 

Subpart  D— Responsibilities  of  Inter- 
American  Foundation  Awarding  Officials 

1008.400    What  are  my  responsibilities  as  an 
Inter- American  Foundation  awarding 
official? 

Subpart  E— Violations  of  This  Part  and 
Consequef>ces 

1008.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
1008.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1008.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1008.515    Are  there  any  exceptions  to  those 

actions? 


Subpart  F— Definitions 

1008.605 

Award. 

1008.610 

Controlled  substance. 

1008.615 

Conviction. 

1008.620 

Cooperative  agreement. 

1008.625 

Criminal  drug  statute. 

1008.630 

Debarment. 

1008.635 

Drug-free  workplace. 

1008.640 

Employee. 

1008.645 

Federal  agency  or  agency 

1008.650 

Grant. 

1008.655 

Individual. 

1008.660 

Recipient. 

1008.665 

State. 

1008.670 

Suspension. 

Authority:  41  U.S.C.  701  et  seq. 
5.  Part  1008  is  further  amended  as  set 
forth  below. 

a.  "[Agency  notm]"  is  removed  and 
"Inter-American  Foimdation"  is  added 
in  its  place  wherever  it  occiu«. 

b.  "[Agency  adjective]"  is  removed 
and  "Inter-American  Foundation"  is 
added  in  its  place  wherever  it  occurs. 

c.  "[Agency  head  or  designee)"  is 
removed  and  "Inter- American 
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Foundation  President  or  designee"  is 
added  in  its  place  wherever  it  occurs, 
d.  "[Agency  head]"  is  removed  and 
"Inter-American  Foundation"  is  added 
in  its  place  wherever  it  occiirs. 

6.  Section  1008.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "22  CFR  part  1006"  in  its  place. 

7.  Section  1008.605  is  further 
amended  by  adding  a  paragraph  (c)  to 
read  as  follows: 

§1000.605    Awvd. 

•        •        •        *        • 

(c)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  this  paragraph  is  not 
.  applicable  for  the  Inter- American 
Foundation.  | 

AFRICAN  DEVELOPMENT 
FOUNDATION 

22  CFR  Parts  1508  and  1509 

RINNumbM^aOOS-ZAOO  I 

FOR  FURTHER  MRHWATION  CONTACT: 
Doris  Martin  at  202-673-3916  (phone) 
or  domaTtm@adf.gov. 

List  of  Subjects 

22  CFR  Part  1508 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Govenmient  contracts.  Grant  programs, 
Loan  programs.  Reporting  and 
recordkeeping  requirements. 

22  CFR  Part  1509  | 

Administrative  practice  and 
procedure.  Drug  abuse.  Giant  programs. 
Reporting  and  recordkeeping 
requirements. 

Approved: 
Doris  Mutin, 

Geneml  Counsel. 

For  the  reasons  stated  in  the 
preamble,  the  African  Development 
Foundation  proposes  to  amend  22  CFR 
chaptOT  XV  as  follows: 

1.  Part  1508  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble.  i 

PART  ISOe-GOVERNM^NTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1508.25    How  is  this  part  organized? 
1508.50    How  is  this  part  written? 
1508.75    Do  terms  in  this  part  have  special 
meanings? 


Subpart  A— General 

1508.100    What  does  this  part  do? 
1508. 105    Does  this  part  apply  to  me? 


1508.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
1 508. 1 1 5    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1508.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1508.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
1508.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
1508.135    May  the  African  Development 

Foundation  exclude  a  person  who  is  not 

currently  participating  in  a 

nonprocurement  transaction? 
1508.140    How  do  I  know  if  a  person  is 

excluded? 
1508.145    Does  this  part  cover  persons  who 

are  disqualiBed  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Sul>part  B— Covered  Transactions 

1508.200    What  is  a  covered  transaction? 
1508.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1 508. 210    Which  nonprocurement 

transactions  are  covered  transactions? 
1508.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1508.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
1508.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

SubfMrt  C — Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
WHh  Other  Persons 

1508.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
1508.305    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
1508.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
1508.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
1508.320    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
1508.325    What  requirements  mtist  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disdosiiig  Infimnatioii — Primaiy  Her 
Partidpanls 

1508.330    What  information  must  I  provide 

l>efore  entering  into  a  covered 

transaction  with  the  African 

Development  Foundation? 
1508.335    If  I  disclose  unfavorable 

information  required  under  §  1508.330 

will  I  be  prevented  from  entering  into  the 

transaction? 


1508.340    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§1508.330? 

1508.345    What  must  I  do  if  I  learn  of  the 
information  required  under  §  1508.330 
after  entering  into  a  covered  transaction 
with  the  African  Development 
Foundation? 

Disclosing  Information — Lower  Tier 
Participants 

1508.350    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1508.355    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§1508.350? 

1508.360    What  must  I  do  if  I  learn  of 
information  required  under  §  1508.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— Responsibilities  of  ADF 
Officials  Regarding  Transactions 

1508.400    May  I  enter  into  a  transactipn 

with  an  excluded  or  disqualified  person? 
1508.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
1508.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1508.415    What  must  I  do  If  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1508.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
1508.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1508.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1508.435    What  must  I  require  of  a  primary 

tier  participant? 
1508.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
1508.445    What  action  may  I  take  if  a 
■  primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  persoii? 
1508.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 

§1508.330? 
1508.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  1508.350  to 

the  next  higher  tier? 

Subpart  E— Govemmentwide  Ust  of  Parties 
Exchidad  or  Dlaquaimed  From  Federal 
Procuramant  and  Nonprocuranwnt 
Programa 

1508.500    What  is  the  purpose  of  the  List? 
1508.505    Who  uses  the  List? 
1508.510    Who  maintains  the  List? 
1508.515    What  specific  information  is  on 

the  List? 
1508.520    Who  gives  the  GSA  the 

information  that  it  puts  on  the  List? 
1508.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
1508.530    Where  can  I  get  the  List? 
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Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

1508.600    How  do  suspension  and 

debarment  actions  start? 
1508.605    How  does  suspension  differ  from 

debarment? 
1508.610    What  procedures  does  the  African 

Development  Foundation  use  in 

suspension  and  debarment  actions? 
1508.615    How  does  the  African 

Development  Foundation  notify  a  person 

of  suspension  and  debarment  actions? 
1508.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
'  1508.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
1508.630    May  the  African  Development 

Foundation  impute  the  conduct  of  one 

person  to  another? 
1508.635    May  the  African  Development 

Foundation  settle  a  debarment  or 

suspension  action? 
1508.640    May  a  settlement  include  a 

voluntary  exclusion? 
1508.645    Do  other  Federal  agencies  know  if 

the  African  Development  Foundation 

agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension 

1508.700    When  may  the  suspending  official 

issue  a  suspension? 
1508.705    What  does  the  suspending  official 

consider  in'  issuing  a  suspension? 
1508.710    When  does  a  suspension  take 

effect? 
1508.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1508.720    How  may  I  contest  a  suspension? 
1508.725    How  much  time  do  I  have  to 

contest  a  suspension? 
1508.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1508.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1 508 .  740    Are  suspension  proceedings 

formal? 
1 508.745    Is  a  record  made  of  fact-finding 

proceedings? 
1 508. 750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
1508.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
1508.760    How  long  may  my  suspension 

last? 

Subpart  H—Oattarmenf 

1508.800    What  are  the  causes  for 

debarment? 
1 508.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

dd)arment? 
1508.810    When  does  a  debarment  take 

effisct? 
1 508.81 5    How  may  I  contest  a  proposed 

debarment? 
1508.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
1508.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarment? 
1508.830    Under  what  conditions  do  I  get  an 

additional  opportunify  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 


1508.835    Are  debarment  proceedings 

formal? 
1508.840    Is  a  record  made  of  fact-finding 

proceedings? 
1508.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1508.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1508.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1508.860    What  factors  may  influence  the 

debarring  official's  decision? 
1508.865    How  long  may  my  debarment 

last? 
1508.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1508.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1508.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1508.885    May  the  debarring  official  extend 

a  debarment? 

Subpart  I— Definitions 

1508.900    Adequate  evidence. 

1508.905    Affiliate. 

1508.910    Agency. 

1508.915    Agent  or  representative. 

1508.920    Civil  judgment 

1508.925    Conviction. 

1508.930    Debarment. 

1508.935    Debarring  official. 

1508.940    DisqualiBed. 

1508.945    Excluded  or  exclusion. 

1508.950    Indictment. 

1508.955    Ineligible  or  ineligibilify. 

1508.960    Legal  proceedings. 

1508.965    List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

1508.970    Nonprocurement  transaction. 

1508.975    Notice. 

1508.980    Participant. 

1508.985    Person. 

1 508.990    Preponderance  of  the  evidence. 

1508.995    Principal. 

1508.1000    Respondent. 

1508.1005    State. 

1508.1010    Suspending  official.  . 

1508.1015    Suspension. 

1508.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart^  [Reserved] 

Appendix  to  Part  1508— Covered 
Transactions 

Aathwitr.  Sec.  2455.  Pub.L.  103-355. 108 
Stat.  3327;  E.0. 12549.  3CFR.  1986  Comp.. 
p.89;  E.0. 12689.  3CFR.  1989  Comp..  p.  235. 

2.  Part  1508  is  further  amended  as  set 
forth  below: 

a.  "(Agency  noun)"  is  removed  and 
"African  Development  Foundation"  is 
added  in  its  place  wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "ADF"  is  added  in  its  place 
wherever  it  ocoirs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "ADF  President"  is  added 
in  its  place  wherever  it  occurs. 


3.  Part  1509  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  1509— G0VERNMENTW1DE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

1509.100    What  does  this  part  do? 
1509.105    Does  this  part  apply  to  me? 
1509.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1509.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  Than  Individuals 

1509.200    What  must  I  do  to  comply  with 
this  part? 

1509.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

1509.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1509.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

1509.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1509.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1509.230    How  and  when  must  1  identify 
workplaces? 

Subpart  C— ftoqulraments  for  Recipients 
WIto  Ara  Individuals 

1509.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1509.301  [Reserved] 

Subpart  D— Responsibilities  of  ADF 
Awarding  Offictals 

1509.400    What  are  my  responsibilities  as 
an  ADF  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequsnces 

1509.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
1509.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1509.510    What  actions  will  the  Federal . 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1509.515    Are  there  any  exceptions  to  those 

actions? 


Subpart  F— Definitions 

1509.605  Award. 

1509.610  Controlled  substance. 

1509.615  Conviction. 

1509.620  Cooperative  agreement. 

1509.625  Criminal  drug  statute. 

1509.630  Debarment. 

1509.635  Drug-&«e  workplace. 

1509.640  Employee. 

1509.645  Federal  agency  or  agency. 

1509.650  Grant. 

1509.655  Individual. 

1509.660  Recipient 

1509.665  State. 
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1509.670    Suspension. 
Audiority:  41  U.S.C.  701  etseq. 

4.  Part  1509  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"African  Development  Foundation"  is 
added  in  its  place  wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "ADF"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "ADF  President"  is  added 
in  its  place  wherever  it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"ADF  President"  is  added  in  its  place 
wherever  it  occurs. 

5.  Section  1509.310(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "22  CFR  part  1508"  in  its  place. 

6.  Section  1509.605  is  further 
amended  by  adding  a  paragraph  (c)  to 
read  as  follows: 

11509.605    Award. 

•     «^  •        •        •        * 

(c)  Notwithstanding  paragraph  (a)(2) 
of  this  section,  this  paragraph  is  not 
applicable  for  ADF. 

DEPARTMENT  OF  LABOR 

29  CFR  Part  94  and  98 

RIN 1291-AA33  | 

FOR  FURTHER  INFORMATKHI  CONTACT: 

Phyllis  McMeekin,  Director  Division  of 
Departmental  Procurement  Policy, 
N5425  Washington,  DC  20210,  (202) 
219-9174,  email  McMeekin- 
Phyllis@dol.gov 

List  of  Subjects 

29  CFR  Part  94. 

Administrative  practices  and 
procedures.  Drug  abuse,  Crant 
programs.  Reporting  and  recordkeeping 
requirements.  i 

29  CFR  Part  98 

Administrative  practices  and 
procedines.  Grant  programs,  Loan 
programs.  Reporting  and  recordkeeping 
requirements. 

Dated:  June  15.  2001. 
Ebune  L.  Chao, 

Secretary  of  Labor. 

For  the  reasons  stated  in  the  common 
preamble,  the  Department  of  Labor 
proposes  to  amend  29  CFR  subtitle  A  as 
follows: 

Part  94  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the 
common  preamble. 


PART  94— GOVERNMENTWIDE 
flEQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A — Purpose  and  Coverage 

Sec. 

94.100    What  does  this  part  do? 

94.105    Does  this  part  apply  to  me? 

94. 1 1 0    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
94. 1 1 5    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B — Requirements  for  Recipients 
Other  Than  individuais 

94.200    What  must  I  do  to  comply  with  this 
part? 

94.205    What  must  I  include  in  my  drug-free 
workplace  statement? 

94.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

94.215    What  must  I  include  in  my  drug-free 
awareness  program? 

94.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-&«e  awareness  program? 

94.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

94.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Are  Individuals 

94.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

94.301  (Reserved) 

Subpart  D— Responsibilities  of  Department 
of  Labor  Awarding  Officials 

94.400    What  are  my  responsibilities  as  a 
Department  of  Labor  awarding  official? 

Subpart  E— Violations  of  this  Part  and 
Consequences 

94.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
94.505    How  are  violations  of  this  part  — 

determined  for  recipients  who  are 

individuals? 
94.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part?     . 
94.515    Is  there  any  provision  for  exceptions 

to  those  actions? 

Subpart  F— Definitions 

94.605  Award. 

94.610  Controlled  substance. 

94.615  Conviction. 

94.620  Cooperative  agreement. 

94.625  Criminal  drug  statute. 

94.630  Debarment. 

94.635  Drug-&«e  workplace. 

94.640  Employee. 

94.645  Federal  agency  or  agency. 

94.650  Grant. 

94.655  Individual. 

94.660  Recipient. 

94.665  State. 

94.670  Suspension. 

Authority:  41  U.S.C.  701  etseq. 

2.  Part  94  is  further  amended  as  set 
forth  below. 


a.  "[Agency  noun]"  is  removed  and 
"Department  of  Labor"  is  added  in  its 
place  wherever  it  occurs. 

b.  "(Agency  adjective]"  is  removed 
and  "Department  of  Labor"  is  added  in 
its  place  wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Secretary  of  Labor  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Secretary  of  Labor  or  designee"  is 
added  in  its  place  wherever  it  occurs. 

3.  Section  94.510(c)  is  further 
amended  by  removing  "CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "29  CFR  Part  98"  in  its  place. 

4.  Section  98.605(aK2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "29 
CFR  part  97"  in  its  place. 

5.  Part  98  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
conunon  preamble. 

PART  98— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

98.25    How  is  this  part  oiganized? 
98.50    How  is  this  part  written? 
98.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

98.100    What  does  this  part  do? 
98.105    Does  this  part  apply  to  me? 
98.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and     - 

suspension  system? 
98.115    How- does  an  exclusion  restrict  a 
•  person's  involvement  in  covered 

transactions? 
98.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered, 

transaction? 
98.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
98.130    Does  an  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
98.135    May  the  U.S.  Department  of  Labor 

exclude  a  person  who  is  not  currently 

participating  in  a  nonprocurement 

transaction? 
98.140    How  do  I  know  if  a  person  is 

excluded? 
98.145    Does  this  part  cover  persons  who  afe 

disqualiffed  as  well  as  those  who  are 

excluded  icora  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

98.200    What  is  a  covered  transaction? 
98.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
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98.210    Which  nonprocurement  transactions 

are  covered  transactions? 
98.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
98.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
98.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? . 

Subpart  C— Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

98.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
98.305    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
98.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
98.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
98.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
98.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Informatioii — Primary  Tier 
Participants 

98.330    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  Department  of 
Labor? 

98.335    If  I  disclose  unfavorable  information 
required  under  §  98.330  will  I  be 
prevented  from  entering  into  the 
transaction? 

98.340    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  98.330? 

98.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §98.330.afler 
entering  into  a  covered  transaction  with 
the  U.S.  Department  of  Labor? 

Disclosing  information — ^Lower  Tier 
Participants 

98.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

98.355    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  98.350? 

98.360    What  must  I  do  if  I  learn  of 

information  required  under  §  98.350  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Responsibilities  o«  the 
Department  of  Labor  Officials  Regarding 

Transactions 

98.400    May  I  enter  into  a  transaction  with 
an  excluded  or  disqualiffed  person? 

98.405    May  I  enter  into  a  covered 
transaction  vdth  a  participant  if  a 
principal  of  the  transaction  is  excluded? 

98.410    May  I  approve  a  participant's  use  of 
the  services  of  an  excluded  person? 

98.415    What  must  I  do  if  a  Federal  agency 
excludes  the  participant  or  a  principal 
after  I  enter  into  a  covered  transaction? 


98.420    May  1  approve  a  transaction  with  an 
excluded  or  disqualified  person  at  a 
lower  tier? 

98.425    When  do  I  check  to  see  if  a  person 
is  excluded  or  disqualified? 

98.430    How  do  I  check  to  see  if  a  person  is 
excluded  or  disqualified? 

98.435    What  must  I  require  of  a  primary  tier 
participant? 

98.440    IReservedl 

98.445    What  action  may  I  take  if  a  primary 
tier  participant  knowingly  does  business 
with  an  excluded  or  disqualified  person? 

98.450    What  action  may  I  take  if  a  primary 
tier  participant  fails  to  disclose  the 
information  required  under  §  98.330? 

98.455    What  may  I  do  if  a  lower  tier 
participant  fails  to  disclose  the 
information  required  under  §  98.350  to 
the  next  higher  tier? 

Subpart  E— Govemmentwide  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

98.500    What  is  the  purpose  of  the  List? 
98.505    Who  uses  the  List? 
98.510    Who  maintains  the  List? 
98.515    What  specific  information  is  on  the 

List? 
98.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
98.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List?    ■ 
98.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

98.600    How  do  suspension  and  debarment 

actions  start? 
98.605    How  does  suspension  differ  firom 

debarment? 
98.610    What  procedures  does  the  U.S. 

Department  of  Labor  use  in  suspension 

and  debarment  actions? 
••   98.615    How  does  the  U.S.  Department  of 

Labor  notify  a  person  of  suspension  and 

debarment  actions? 
98.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
98.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
98.630    May  the  U.S.  Department  of  Labor 

impute  the  conduct  of  one  person  to 

another? 
98.635    May  the  U.S.  Department  of  Labor 

settle  a  debarment  or  suspension  action? 
98.640    May  a  settlement  include  a 

voluntary  exclusion? 
98.645    Do  other  Federal  agencies  know  if 

the  U.S.  Department  of  Labor  agrees  to  a 

voluntary  exclusion? 

Sut)part  G— Suspension 

98.700    When  may  the  suspending  official 

issue  a  suspension? 
98.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
98.710    When  does  a  suspension  take  effect? 
98.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
98.720    How  may  I  contest  a  suspension? 
98.725    How  much  time  do  I  have  to  contest 

a  suspension? 
98.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 


98.735    Under  what  conditions  do  I  get  an 
additional  opportunity  to  challenge  the 
facts  on  which  the  suspension  is  based? 

98.740    Are  suspension  proceedings  formal? 

98.745    Is  a  record  made  of  fact-finding 
proceedings? 

98.750    What  does  the  suspending  official 
consider  in  deciding  whether  to  continue 
or  terminate  my  suspension? 
-  98.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 

98.760    How  long  may  my  suspension  last? 

Subpart  H— Debarment 

98.800    What  are  the  causes  for  debarment? 
98.805    What  notice  does  the  debarring 
official  give  me  if  I  am  proposed  for 
debarment? 
98.810    When  does  a  debarment  take  effect? 
98.815    How  may  I  contest  a  proposed 

debarment? 
98.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
98.825    What  information  must  I  provide  to 

the  debarring  official  ifl  contest  a 

proposed  debarment? 
98.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
98.835    Are  debarment  proceedings  fbimal? 
98.840    Is  a  record  made  of  fact-finding 

proceedings? 
98.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
98.850    What  is  the  standard  of  proof  in  a 

deliarment  action? 
98.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
98.860    What  factors  may  influence  the 

debarring  official's  decision?  ' 
98.865    How  long  may  my  debarment  last? 
98.870    When  do  I  know  if  the  debarring 

official  debars  me? 
98.875    May  I  asic  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
98.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
98.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— Definitions 

98.900  Adequate  evidence. 

98.905  Affiliate. 

98.910  Agency. 

98.915  Agent  or  representative. 

98.920  Civil  judgment. 

98.925  Conviction. 

98.930  Debarment. 

98.935  Debarring  official. 

98.940  Disqualified. 

98.945  Excluded  or  exclusion. 

98.950  Indictment. 

98.955  Ineligible  or  ineligibility. 

98.960  Legal  proceedings. 

98.965  List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

98.970  Nonprocurement  transaction. 

98.975  Notice. 

98.980  Participant. 

98.985  Person. 

98.990  Preponderance  of  the  evidence. 

98.995  Principal. 
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97.1000    Respondent. 
98.1005     State. 
98.1010    Suspending  official. 
98.1015     Suspension. 

98.1020    Voluntary  exclusion  or  voluntarily 
excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  98 — Covered  Transactions 

Authority:  5  U.S.C.  301,  Pub.  L.  103-355, 
108  Stat.  3327  (31  U.S.C.  6101  Note);  E.O. 
11738.  3  CFR,  1973  Comp.,  pi  799;  E.O. 
12549.  3  CFR.  1986  Comp.,  p.  189;  E.O. 
12689,  3  CFR,  1989  Comp.,  p.  235. 

6.  Part  98  is  further  amended  as 
follows: 

a.  "[Agency  noun]"  is  removed  and 
"Department  of  Labor"  is  added  in  its 
place  wherever  it  occurs. 

b.  "(Agency  adjective]"  is  removed 
and  "Department  of  Labor"  is  added  in 
its  place  wherever  it  occius. 

c.  "(Agency  head  or  designee]"  is 
removed  and  "Secretary  of  Labor  or 
designee"  is  added  in  its  place  wherever 
it  occurs.  I 

FEDERAL  MEDIATION  AND 
CONaUATION  SERVICE 

29  CFR  Parts  1471  and  1472 

RIN3076-AA0e 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Lorber,  General  Counsel,  2100  K  St., 
^4W,  Washington,  DC  20427,  (202)  606- 
5444,  e-mail:  jlorber@fmc$.gov. 

AOOmONAL  SUPPlfllENTARY  INFORMATK)N: 
This  proposed  rule  relocates  the 
requirements  for  maintaining  a  drug-free 
workplace  from  29  CFR  part  1471  to  29 
CFR  part  1472. 

List  of  Sab|ect8 

29  CFR  Part  1471 

Administrative  practice  and 
procedtire.  Debarment  and  suspension, 
Grant  programs.  Loan  programs^ 
Reporting  and  recordkeeping 
requirements. 

29  CFR  Part  1472  j 

Administrative  practice  and 
procedure,  Drug  abuse,  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Approved: 
C  RJchard  Barnes, 

Director. 

Accordingly,  as  set  fort&  in  the 
common  preamble,  the  Federal 
Mediation  and  Conciliation  Service 
proposes  to  amend  29  CFR  chapter  XII, 
as  follows: 

1.  Part  1471  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 


PART  1471— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1471.25    How  is  this  part  organized? 
1471.50    How  is  this  part  written? 
1471.75     Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

1471.100    What  does  this  part  do? 
1471.105    Does  this  part  apply  to  me? 
1471.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
1471.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1471.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a   . 

covered  transaction? 
1471.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
1471.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
1471.135    May  FMCS  exclude  a  person  who 

is  not  currently  participating  in  a 

nonprocurement  transaction? 
1471.140    How  do  I  know  if  a  person  is 

excluded? 
1471.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Sut>part  B — Covered  Transactions 

1471.200    What  is  a  covered  tremsaction? 
1471.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1471.210    Which  nonprocurement 

transactions  are  covered  tremsactions?  ' 
1471.215    Which  nonpnxnirement 

transactions  are  not  covered 

transactions? 
1471.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
1471.225    How  do  I  know  if  a  transaction 

that  I  may  participate  in  is  a  covered 

transaction? 

Subpart  C— Responsibilities  off  Participaiits 
.  Regarding  Transactions  Doing  Business 
wnti  Ottier  Persons 

1471.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
1471.305    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
1471.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
1471.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
1471.320    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 


1471.325    What  requirements  must  I  pass 
down -to  persons  at  lower  tiers  with 
whom  I  intend  to  do  business? 

Disclosing  InformatioiiT-Priniary  Tier 
Participants 

1471.330    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  FMCS? 
1471.335    If  I  disclose  unfavorable 

information  required  under  §  1471.330 

will  I  be  prevented  from  entering  into  the 

transaction? 
1471.340    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§1471.330? 
1471.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §1471.330 

after  entering  into  a  covered  transaction 

with  FMCS? 

Disclosing  Information — Lower  Tier 
Participants 

1471.350    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1471.355    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§  1471.350? 

1471.360    What  must  I  do  if  I  learn  of 
information  required  under  §  1471.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— Responsibiltties  of  FMCS 
Offlciais  Regarding  Transactions 

1471.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
1471.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
1471.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1471.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1471.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
1471.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1471.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1471.435    What  must  I  require  of  a  primary 

tier  participant? 
1471.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
1471.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
1471.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 

§1471.330? 
1471 .455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  1471.350  to 

the  next  higher  tier? 
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Subpart  E—Goveminennifide  Ust  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

1471 .500    What  is  the  piupose  of  the  List? 
1471.505    Who  uses  the  List? 
1471.510    Who  maintains  the  List? 
1471.515    What  specific  information  is  on 

the  List? 
1471.520    Who  gives  the  GSA  the 

information  that  it  puts  on  the  List? 
1471.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
1471.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

1471.600    How  do  suspension  and 

debarment  actions  start? 
1471.605    How  does  suspension  differ  horn 

debarment? 
1471.610    What  procedures  does  FMCS  use 

in  suspension  and  debarment  actions? 
1471.615    How  does  FMCS  notify  a  person 

of  suspension  and  debarment  actions? 
1471.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
1471.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
1471.630    May  FMCS  impute  the  conduct  of 

one  person  to  another? 
1471.635    M&y  FMCS  settle  a  debarment  or 

suspension  action? 
1471.640    May  a  settlement  include  a 

voluntary  exclusion? 
1471.645    Do  other  Federal  agencies  know  if 

FMCS  agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension 

1471.700    When  may  the  suspending  official 

issue  a  suspension? 
1471.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
1471 .710    When  does  a  suspension  take 

effect? 
1471.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1471.720    How  may  I  contest  a  suspension? 
1471.725    How  much  time  do  I  have  to 

contest  a  suspension? 
1471.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1471.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1471.740    Are  suspension  proceedings 

formal? 
1471.745    Is  a  record  made  of  fact-finding 

proceedings? 
1471.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
1471.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
1471.760    How  long  may  my  suspension 

last? 

Subpart  H— Debarment 

1471.800    What  are  the  causes  for 

debarment? 
1471.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 
-  debarment? 
1471.810    When  does  a  debarment  take 

effect? 


1471.815    How  may  I  contest  a  proposed 

debarment? 
1471.820    How  much  time  do  I  have  to 

contest  a  prop>osed  debarment? 
14>1.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarment? 
.1471.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
1471.835    Are  debarment  proceedings 

formal? 
1471.840    Is  a  record  made  of  fact-finding 

proceedings? 
1471.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1471.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1471.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1471.860    What  factors  may  influence  the 

debarring  official's  decision? 
1471.865    How  long  may  my  debarment 

last? 
1471.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1471.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1471.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1471.885    May  the  debarring  official  extend 

a  debarment? 

Subpart  I— Definitions 

1471.900    Adequate  evidence. 

1471.905    Affiliate. 

1471.910    Agency. 

1471.915    Agent  or  representative. 

1471.920    Civil  judgment. 

1471.925    Conviction. 

1471.930    Debarment. 

1471.935    Debarring  official. 

1471.940    Disqualified. 

1471.945    Excluded  or  exclusion. 

1471.950    Indictment. 

1471.955    Ineligible  or  ineligibilify. 

1471.960    Legal  proceedings. 

1471.965    List  of  parties  excluded  or 

disqualified  from  federal  procurement 
and  nonprocurement  programs. 

1471.970    Nonprocurement  transaction. 

1471.975    Notice. 

1471.980    Participant. 

1471.985     Person. 

1471.990    Preponderance  of  the  evidence. 

1471.995     Principal. 

1471.1000    Respondent. 

1471.1005    State. 

1471.1010    Suspending  official. 

1471.1015    Suspension. 

1471.1020    Voluntaiy  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Itoserved] 

Appendix  to  Part  1471— Covered 


Transactions 

Authorify:  E.0. 12549  ,3  CFR  1986  Comp., 
p.  189;  E.O.  12698,  3  CFR  1989  Comp.,  p. 
235;  sec.  2455,  Pub.  L.  103-355, 108  Stat. 
3327  (31  U.S.C.  6101  note);  29  U.S.C.  175a. 

2.  Part  1471  is  further  amended  as  set 
forth  below. 


a.  "[Agency  noun]"  is  removed  and 
.  "Federal  Mediation  and  Conciliation 

Service"  is  added  in  its  place  wherever 
it  occurs. 

b.  "[Agency  adjective)"  is  removed 
and  "FMCS"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  Head  or  designee]"  is 
removed  and  "Agency  Director"  is 
added  in  its  place  wherever  it  occiu^. 

3.  Section  1471.440  is  added  to  read 
as  follows: 

S1471.440  What  metttod  do  I  use  to 
communicate  ttiose  requirements  to 
participants? 

To  communicate  the  requirement  you 
must  include  a  term  or  condition  in  the 
transaction  requiring  the  participants' 
compliance  with  Subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  lower-tier  covered 
transactions. 

4.  Part  1472  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  1472  —GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

1472.100    What  does  this  part  do? 
1472.105    Does  this  part  apply  to  me? 
1472.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1472.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  than  Individuals 

1472.200    What  must  1  do  to  comply  with 
this  part? 

1472.205    What  must  1  include  in  my  drug- 
free  workplace  statement? 

1472.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1472.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

1472.220    By  when  must  1  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1472.225     What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1472.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requiremenu  for  Recipiento 
Who  Are  Individuals 

1472.300  What  must  1  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1472.301  [Reserved] 

Subpart  D— Responsibilities  of  FMCS 
Awarding  Officials 

1472.400    What  are  my  responsibilities  as  an 
FMCS  awarding  official? 
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Subpart  E— Violatiora  of  This  Part  and 


1472.500    How  are  violations  of  this  part 

detennined  for  recipients  other  than 

individuals? 
1472.505    How  are  violations  of  this  part 

determined  for  recipients,  who  are 

individuals? 
1472.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1472.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Oefinttions 

1472.605  Award. 

1472.610  Controlled  substance. 

1472.615  Conviction. 

1472.620  Cooperative  agreement. 

1472.625  Criminal  drug  statute. 

1472.630  Debarment. 

1472.635  Drug-free  workplace. 

1472.640  Employee. 

1472.645  Federal  agency  or  agency. 

1472.650  Grant. 

1472.655  Individual. 

1472.660  Recipient. 

1472.665  State. 

1472.670  Suspension. 

Authority:  41  U.S.C.  701,  et  seq. 

5.  Part  1472  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"Federal  Mediation  and  Conciliation 
Service"  is  added  in  its  place  wherever 
it  occurs. 

b.  "(Agency  adjective]"  is  removed 
and  "FMCS"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Agency  Director"  is 
added  in  its  place  wherever  it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Agency  Director"  is  added  in  its  place 
wherevn  it  occurs. 

6.  Section  1472.510  (c)  is  further 
amended  l^  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]  and  adding 
"29  CFR  part  1471"  in  its  place. 

7.  Section  1472.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "29 
CFR  part  1470"  in  its  place. 

DEPARTIIENT  OF  DEFENSE 

OWIceioftfieSecietory    , 

32  CFR  Pwls  25  and  28 

RMOTMMVGSS 

FOR  RJRTHBI  MFORMATIOK  CONTACT: 
Mari^  Herbst.  Office  of  the  Deputy  Under 
Secretary  of  Defense  (Science  and 
Technology),  3080  Defense  Pentagon. 
Washington.  DC  20301-3080,  telephone: 
(703)  696-0372. 

AOOmOIML  SUPPLEMEMTARY  MPOnHATION: 
The  Department  of  Defense  (DoD) 
proposes  to  adopt  two  updated  common 
rulesr  on  nonfnocurement  debarment 


and  suspension  and  on  drug-free 
workplace  requirements  for  grants  and 
agreements.  In  adopting  these  rules,  the 
Office  of  the  Secretary  of  Defense, 
Military  Departments,  Defense 
Agencies,  and  DoD  Field  Activities  will 
maintain  uniform  policies  and 
procedures  that  are  consistent  with 
those  of  other  Executive  Departments 
and  Agencies.  At  the  time  the  final  rule 
is  adopted,  the  DoD  will  make 
conforming  amendments  in  other  parts 
of  the  DoD  Grant  and  Agreement 
Regulations  (32  CFR  parts  21,  22,  32, 
and  34),  to  update  references  to  the 
debarment  and  suspension  and  the 
drug-free  workplace  requirements  that 
currently  are  in  32  CFR  part  25. 

List  of  Subjects 

32  CFR  Part  25 

Administrative  practice  and 
procedure,  Debarment  and  suspension, 
Grant  programs.  Reporting  and 
recordkeeping  requirements 

32  CFR  Part  26 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements 

Approved:  August  22,  2001. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

Accordingly,  as  set  forth  in  the 
common  preamble,  32  CFR  chapter  I, 
subchapter  B.  is  proposed  to  be 
amended  as  follows. 

1.  Part  25  is  revised  to  read  as  set  - 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  25-GOVERNMENTWIDE 
DEBARHENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

25.25    How  is  this  part  organized? 
25.50    How  is  this  part  written? 
25.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General' 

25.100    What  does  this  part  do? 
25.105    Does  this  part  apply  to  me? 
25.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
25.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
25.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
25.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
25.130    Does  an  exclusion  under  the  Federal 

procurement  system  afCact  a  person's 


eligibility  to  participate  in 
nonprocurement  transactions? 

25.135    May  the  DoD  Component  exclude  a 
person  who  is  not  currently  participating 
in  a  nonprocurement  transaction? 

25.140    How  do  I  know  if  a  person  is 
excluded? 

25.145    Does  this  part  cover  persons  who  are 
disqualified  as  well  as  those  who  are 
excluded  from  nonprocurement 
transactions? 

Sui)part  B — Covered  Transactions 

25.200    What  is  a  covered  transaction? 
25.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
25.210    Which  nonprocurement  transactions 

are  covered  transactions? 
25.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
25.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
25.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C— Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

25.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
25.305    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
25.310    May  I  use  the  services  of  an 

excluded  person  imder  a  covered 

transaction? 
25.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
25.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
25.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information— Primary  Tier 


25.330    What  Information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  DoD  Component? 
25.335    If  I  disclose  un&vorable  information 

required  under  §  25.330  will  I  be 

prevented  from  entering  into  the 

transaction? 
25.340    What  happens  if  I  foil  to  disclose  the 

information  required  under  $  25.330? 
25.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §  25.330  after 
.  entering  into  a  covered  transaction  with 

the  DoD  Component? 

Disdoeing  liifoi  iiistlon    Lower  Tier 


25.350    What  information  must  I  provide  to 
a  higher  tin  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

25.355    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  25.350? 

25.360    What  must  I  do  if  I  learn  of 

information  required  under  §  25.350  after 
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entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— ResponsibHMes  of  DoD 
Component  Officials  Regarding 
Transactions 

25.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
25.405    May  I  enter  into  a  covered 
transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
25.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
25.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
25.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
25.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
25.435    What  must  I  require  of  a  primary  tier 

participant? 
25.440    What  method  do  I  use  to 

commimicate  those  requirements  to 

participants? 
25.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
25.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  25.330? 
25.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  25.350  to 

the  next  higher  tier? 

Subpart  E— <>ovemmentwlde  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

25.500    What  is  the  purpose  of  the  List? 
25.505    Who  uses  the  List? 
25.510    Who  maintains  the  List? 
25.515    What  specific  information  is  on  the 

List? 
25.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
25.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
25.530    Where  can  I  get  the  List? 

Subpart  F— General  Principle^  Relating  to 
Suspension  and  DeiMirment  Actions 

25.600    How  do  suspension  and  debarment 

actions  start? 
25.605    How  does  suspension  differ  from 

debarment? 
25.610    What  procedures  does  the  DoD 

Component  use  in  suspension  and 

debarment  actions? 
25.615    How  does  the  DoD  Component 

notify  a  person  of  suspension  and 

debarment  actions? 
25.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
25.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
25.630    May  the  DoD  Component  impute  the 

conduct  of  one  person  to  another? 
25.635    May  the  DoD  Component  settle  a 

debarment  or  suspension  action? 
25.640    May  a  settlement  include  a 

voluntary  exclusion? 
25.645    Do  other  Federal  agencies  know  if 

the  DoD  Component  agrees  to  a 

volimtary  exclusion? 


Subpart  G— Suspension 

25 .  700    When  may  the  suspending  official 

issue  a  suspension? 
25.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
25.710    When  does  a  suspension  take  effect? 
25.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
25.720    How  may  I  contest  a  suspension? 
25.725    How  much  time  do  I  have  to  contest 

a  suspension? 
25.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
25.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
25.740    Are  suspension  proceedings  formal? 
25.745    Is  a  record  made  of  fact-finding 

proceedings? 
25.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
25.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
25.760    How  long  may  my  suspension  last? 

Subpart  H— Debermenl 

25.800    What  are  the  causes  for  debarment? 
25.805    What  notice  does  the  debarring 
official  give  me  if  I  am  proposed  for 
debarment? 
25.810    When  does  a  debarment  take  effect? 
25.815    How  may  I  contest  a  proposed 

debarment? 
25.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
25.825    What  information  must  I  provide  to 
the  debarring  official  if  I  contest  a 
proposed  debarment? 
-  25.830    Under  what  conditions  do  I  get  an 
additional  opportunity  to  challenge  the 
facts  on  which  a  proposed  debarment  is 
based? 
25.835    Are  debarment  proceedings  formal? 
25.840    Is  a  record  made  of  fact-finding 

proceedings? 
25.845    What  does  the  debarring  official 
consider  in  deciding  whether  to  debar 
me? 
25.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
25.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
25.860    What  factors  may  influence  the 

debarring  official's  decision? 
25.865    How  long  may  my  debarment  last? 
25.870    When  do  I  know  if  the  debarring 

official  debars  me? 
25.875     May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
25.880    What  factors  may  influence  the 
debarring  official  during 
reconsideration? 
25.885    May  the  debarring  official  extend  a 
debarment? 


Subpart  I— Definitions 

25.900  Adequate  evidence. 

25.905  Affiliate. 

25.910  Agency. 

25.915  Agent  or  representative. 

25.920  Civil  judgment. 

25.925  Conviction. 

25.930  Debarment. 

25.935  Debarring  official. 


25.940    Disqualified. 

25.942    DoD  Component. 

25.945    Excluded  or  exclusion. 

25.950    Indictment. 

25.955    Ineligible  or  ineligibility. 

25.960    Legal  proceedings. 

25.965    List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

25.970    Nonprocurement  transaction. 

25.975    Notice. 

25.980    Participant. 

25.985    Person. 

25.990    Preponderance  of  the  evidence. 

25.995     Principal. 

25.1000    Respondent. 

25.1005     State. 

25.1010    Suspending  official. 

25.1015     Suspension. 

25.1020    Voluntary  exclusion  or  voluntarily 
excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  2S— Covered  transactions 

Authority:  E.O.  12549,  3  CFR  1986  Comp.. 
p.  189,  E.0. 12689  ,  3  CFR  1989  Comp.,  p. 
235;  sec.  2455,  Pub.  L.  103-355,  108  Stat. 
3327  (31  U.S.C.  6101  note). 

2.  Part  25  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"DoD  Component"  is  added  in  its  place 
wherever  it  occius. 

b.  "(Agency  adjective]"  is  removed 
and  "DoD  Component"  is  added  in  its 
place  wherever  it  occurs. 

c.  "[Agency  head  or  designee)"  is 
removed  and  "Head  of  the  DoD 
Component  or  his  or  her  designee"  is 
added  in  its  place  wherever  it  occurs. 

3.  Section  25.440  is  added  to  read  as 
follows: 

§25.440    What  method  do  I  use  to 
communicate  those  requirements  to 
participants? 

To  communicate  the  requirement,  you 
must  include  a  term  or  condition  in  the 
transaction  requiring  the  participants' 
compliance  with  subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  lower-tier  covered 
transactions. 

4.  Section  25.935  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 

§  25.935    Debarring  official. 

*        »        *        *        *    .. 

(b)  DoD  Components'  debarrii^ 
officials  for  nonprocurement 
transactions  are  the  same  officials 
identified  in  48  CFR  part  209.  subpart 
209.4  as  debarring  officials  for 
procurement  contracts. 

5.  Section  25.942  is  added  to  read  as 
follows: 

S  25.942    DoD  Component 

DoD  Component  means  the  Office  of 
the  Secretary  of  Defense,  a  Military 
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Department,  a  Defense  Agency,  or  the 
Office  of  Economic  Adjustment. 

6.  Section  25.1010  is  further  amended 
by  adding  a  paragraph  (b)  to  read  as 
follows:  I 

§25.1010    Suspanding  offldal. 

*        •        *        •        * 

(b)  DoD  Components'  suspending 
officials  for  nonprocurement 
transactions  are  the  same  officials 
identified  in  48  CFR  part  209,  subpart 
209.4  as  suspending  officials  for 
procurement  contracts. 

7.  Part  26  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the 
common  preamble. 


PART  26-GOVERNMENTW1DE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HI 
ASSISTANCE) 


1NANCIAL 


Subpart  A— PurpoM  and  Covaraga 

Cat 

26.100    What  does  this  part  do? 

26.105    Does  this  part  apply  to  me? 

26. 1 10    Are  any  of  my  Feideral  assistance 

awards  exempt  from  this  part? 
26.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B    naqulramanta  for  RacipierTts 
OtharTban  Individuala 

26.200    What  must  I  do  to  comply  with  this 
part? 

26.205    What  must  I  include  in  my  drug-free 
workplace  statement? 

26.210    To  whom  must  I  distribute  my  drug- 
five  woritplace  statement? 

26.215    What  must  I  include  in  my  drug-free 
awareness  program? 

26.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-five  awareness  program? 

26.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

26.230    How  and  when  must  I  identify 
workplaces?  i 

nutwiait  C    naoulramanti  ftif  nactoianti 
Wno  Aia  IndlvMuaia 

26.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

26.301  [Reserved] 

Subpart  D    naaponilbHMaa  of  PoO 
wOnipui  Ml  It  Awaramg  uinctaia 

26.400    What  are  my  responsibilities  as  a 
DoD  Component  awardiqg  ofBcial? 

Subpart  E—VMaaona  of  Thia  f>aft  and 


26.500    How  ar»  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
26.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
26.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
26.515    Are  there  any  exceptions  to  those 

actions? 


Subpart  F — Definitions 

26.605  Award. 

26.610  Controlled  substance. 

26.615  Conviction. 

26.620  Cooperative  agreement. 

26.625  Criminal  drug  statute. 

26.630  Debarment. 

26.632  DoD  Component. 

26.635  Drug-five  workplace. 

26.640  Employee. 

26.645  Federal  agency  or  agency. 

26.650  Grant. 

26.655  Individual. 

26.660  Recipient. 

26.665  State. 

26.670  Suspension. 

Authority:  41  U.S.C.  701,  et  seq. 

8.  Part  26  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"DoD  Component"  is  added  in  its  place 
wherever  it  occiu^. 

b.  "(Agency  adjective]"  is  removed 
and  "DoD  Component"  is  added  in  its 
place  wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Head  of  the  DoD 
Component  or  his  or  her  designee"  is 
added  in  its  place  wherever  it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Secretary  of  Defense  or  Secretary  of  a 
Military  Department"  is  added  in  its 
place  wherever  it  occurs. 

9.  Section  26.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689)"  and 
addii^  "32  CFR  part  25"  in  its  place. 

10.  Section  26.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "32 
CFR  part  33"  in  its  place. 

11.  Section  26.632  is  added  to  read  as 
follows: 

§26.632    DoO  Componant 

DoD  Component  means  the  Office  of 
the  Secretary  of  Defense,  a  Military 
Department,  a  Defense  Agency,  or  the 
Office  of  Economic  Adjustment 

DEPARTMENT  OF  EDUCATION 

34  CFR  Parts  84, 85, 668,  and  682 

RIN  1890-AA07 

FOR  FURTHER  INFORtlATION  COtfTACT: 
Peter  Wathen-Dunn,  Office  of  the 
General  Counsel,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  6E211,  Washington,  DC  20202- 
2243.  Telephone:  202-401-6700  or  via 
e-mail  Peter.Wathen-Dunn&ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 


audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

ADDITIONAL  SUPPLEMENTARY  INFORMATION: 
The  proposed  common  rule  would 
provide  agencies  with  certain  areas  of 
flexibility  in  adopting  the  common  rule. 
An  agency  can  determine  the  extent  to 
which  the  efiiect  of  a  debarment  or 
suspension  action  flows  down  to  tiers 
lower  than  a  nonprocurement 
transaction.  Under  the  original  common 
rule,  every  prociu^ment  below  the 
nonprocurement  level  is  covered  if  it 
exceeds  the  small  purchase  threshold 
($25,000).  The  Department  of  Education 
has  significant  vulnerabilities  to  fi'aud 
and  abuse  below  the  nonprocurement 
level,  particidarly  among  participants  in 
the  financial  aid  programs  authorized 
under  title  IV  of  the  Higher  Education 
Act  of  1965,  as  amended  (HEA),  20 
U.S.C.  1070,  et  seq.  Thus,  the  Secretary 
proposes  language  for  §  85.220(d)  that 
preserves  coverage  at  multiple  lower 
tiers  for  any  contract  or  subcontract  that 
is  greater  than  $25,000,  and  language  for 
§  85.220(e)  that  reaches  contracts  for 
services  for  title  IV  HEA  programs 
without  regard  to  dollar  amount. 

For  example,  if  a  subgrantee  entered 
into  a  contract  with  a  third  party  and 
the  contract  exceeds  the  $25,000 
threshold,  the  contract  would  be 
covered  under  the  proposed  rule  and 
every  subcontract  after  that  would  be 
covered  if  it  exceeds  that  threshold. 

The  Secretary  also  proposes  to  adopt 
the  rule  so  that  direct  notice  between 
one  tier  and  the  next  of  the  potential  for 
suspension  and  debarment  is  not 
needed  to  impose  coverage.  As 
explained  more  fully  later  in  this 
preamble,  certain  persons  pose 
significant  risks  to  the  U.S.  Department 
of  Education  (ED)  funded  programs  even 
though  in  some  cases  those  people 
receive  no  funds  directly  from  ED 
related  to  the  transaction  over  which 
they  have  a  significant  control  or 
influence. 

The  Secretary  proposes  additional 
changes  to  the  common  rule.  These 
changes  would  clarify  the  effect  of 
debarment  and  suspension  actions  on 
an  institution's  eligibility  to  participate 
in  student  assistance  programs 
authorized  imder  title  IV  of  the  HEA,  20 
U.S.C.  1070,  et  seq.  These  changes  are 
consistent  with  the  original  common 
rule,  as  adopted  by  the  Department  in 
1988. 

The  Secretary  also  proposes  to  clarify 
some  of  the  coverage  definitions  to 
ensure  that  any  person  who  has  a 
significant  control  or  influence  over  an 
ED  transaction  would  be  covered.  The 


Federal  Register /Vol.  67,  No.  15 /Wednesday,  January  23.  2002  /  Proposed  Rules 


3327 


Secretary  would  also  clarify  the 
meaning  of  "principal"  and 
"participant"  in  the  context  of  title  IV, 
HEA  transactions.  The  Secretary 
considers  an  excluded  person  to  pose 
significant  risk  to  the  integrity  of  the 
title  IV,  HEA  programs.  Thus,  the 
Secretary  proposes  changes  to  the 
common  rule  regarding  die  definition  of 
an  excluded  "principal."  The  proposed 
revised  definition  woidd  include  those 
persons  who  would — 

•  Provide  services  as  third-party 
servicers  to  schools,  lenders,  and 
guarantors  that  participate  in  the  title 
IV,  HEA  programs. 

•  Provide  counsel  or  guidance 
directly  to  third-party  servicers;  or 

•  Provide  counsel  or  guidance 
through  a  third-party  servicer,  indirectly 
or  directly,  to  the  lender,  school,  or 
guarantor. 

To  further  clarify  this  position  and  to 
make  participants  aware  of  this 
precaution,  the  Secretary  expressly 
designates  as  a  covered  lower-tier 
transaction  any  contract  between  a 
third-party  servicer  and  a  lender, 
school,  or  guarantor,  regardless  of  the 
amoimt  of  the  contract. 

Parties  apparently  have  structured 
these  types  of  transactions  to  avoid  the 
dollar  threshold  needed  to  extend 
coverage  to  lower-tier  procurement 
transactions.  The  Secretary  proposes 
this  change  to  avoid  attempts  by 
excluded  parties  to  use  agreements  or 
arrangements  that  contain  indefinite  or 
ambiguously  phrased  compensation 
provisions  to  evade  sanction.  In 
addition,  the  Secretary  considers  the 
dollar  amount  of  the  procurement 
contract  for  the  services  of  an  excluded 
person  to  have  no  necessary  coimection 
with  the  amoimt  of  abuse  that  may  be 
caused  by  the  excluded  person. 

The  proposed  changes  would  make 
the  scope  of  the  exclusion  clearer  and 
easier  for  participants  to  apply  to  their 
transactions. 

The  common  rule  allows  a  participant 
to  continue  to  use  the  services  of  an 
deluded  person  on  the  premise  that  the 
transaction  or  agreement  undw  which  a 
participant  operates  has  a  limited 
duration.  However,  it  is  contrary  to  the 
intent  of  the  rule,  to  apply  that  approach 
to  situations  in  which  the  party 
participates  under  an  agreement  or  - 
arrangement  of  extended  or  even 
indefinite  duration.  Several  major  title 
IV.  HEA  agreements  have  no  stated 
expiration  date;  others,  including 
program  participation  agreements  with 
postsecondary  institutions,  commonly 
extend  for  six  years. 

TTie  Secretary  wishes  to  prevent  a  title 
IV,  HEA  participant  from  continuing  to 
use  the  services  of  an  excluded  person 


under  this  kind  of  agreement  or 
arrangement.  Thus,  the  Secretary — 
solely  for  the  purpose  of  this  rule — 
proposes  to  treat  these  agreements  as 
having  limited  duration,  regardless  of 
other  regulatory  or  contractual 
provisions  that  control  their  duration  as 
between  the  participant  and  the 
Government.  The  Secretary  considers 
this  approach  necessary  in  order  to 
ensure  a  level  of  protection  for  these 
kinds  of  transactions  or  agreements  that 
the  common  rule  is  intended  to  achieve 
for  other  Federal  agreements. 

Thus,  for  the  purposes  of  title  IV,  HEA 
transactions,  the  Secretary  proposes  to 
allow  a  participant  to  continue  to  use 
the  services  of  the  excluded  person  for 
a  period  of  90  days  or  up  to  the  close 
of  the  Federal  fiscal  year  in  which  the 
participant  learns  of  the  exclusion, 
whichever  is  longer.  This  would  give 
the  participant  time  to  arrange  for  a 
substitute  to  perform  needed  services. 

Because  this  NPRM  would  reorganize 
part  85  of  title  34  of  the  Code  of  Federal 
Regulations  (CFR),  some  of  the  cross- 
references  to  this  part  in  parts  668  and 
682  of  the  CFR  would  become  obsolete 
when  this  rule  becomes  final.  Therefore, 
the  Secretary  proposes  to  make 
conforming  amendments  to  parts  668 
and  682  of  the  CFR  so  they  refer  to  the 
proper  provisions  in  part  85. 

.^o,  die  Secretary  proposes  to 
remove  34  CFR  682.705(a)(3),  which 
prescribes  the  duration  of  a  suspension 
by  another  Federal  agency.  Because  the 
period  of  the  suspension  is  expressly 
covered  in  proposed  34  CFR  85.612(b), 
there  is  no  need  to  retain  the  separate 
explanation. 

Finally,  we  note  that  the  common  rule 
clarifies  the  conditions  under  which  a 
Federal  agency  gives  a  respondent  an 
opportunity  to  challenge  facts  on  which 
the  agency  based  a  suspension  or 
proposed  debarment. 

Assessment  of  Educational  Impact 

The  Secretary  particularly  requests 
comments  on  whether  these  proposed 
regulations  would  require  transmission 
of  information  that  any  other  agency  or 
authority  of  the  United  States  gathers  or 
makes  available. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  hitemet 
at  the  following  site:  httpMwww.ed.gov/ 
leaslation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 


Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

(Catalog  of  Federal  Domestic  Assistance 
Number  84.032  Federal  Family  Education 
Loan  Program) 

List  of  Subjects 

34  CFR  Part  84 

Debarment  and  suspension,  Drug 
abuse.  Grant  programs.  Reporting  and 
recordkeeping  requirements. 

34  CFR  Part  85 

Administrative  practice  and 
procedure,  Debarment  and  suspension. 
Drug  abuse,  Grant  programs.  Loan 
programs.  Reporting  and  recordkeeping 
requirements. 

34  CFR  Part  668 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Consumer  protection.  Grant  programs- 
education.  Loan  programs-education. 
Reporting  and  recordkeeping 
requirements.  Student  aid. 

34  CFR  Part  682 

Administrative  practice  and 
procedure.  Colleges  and  universities. 
Education,  Loan  programs-education. 
Reporting  and  recordUteeping 
requirements.  Student  aid,  Vocational 
education. 

Dated:  September  6.  2001. 
Rod  Paige, 
Secretary  of  Education. 

For  the  reasons  stated  in  the  common 
preamble  and  in  the  specific  preamble 
of  the  Department  of  Education  (ED),  the 
Secretary  proposes  to  amend  tide  34  of 
the  Code  of  Federal  Regulations  by 
adding  part  84,  revising  part  85,  and 
amending  parts  668  and  682  to  read  as 
follows: 

1.  Part  84  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  84— QOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A-PurpoM  and  Coverage 

Sec. 

84.100    What  does  this  part  do? 
84.105    Does  this  part  apply  to  me? 
84.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
84.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 
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Subpart  B— Raquirements  for  Recipients 
Other  Than  Individuals . 

84.200    What  must  I  do  to  comply  with  this 
part? 

84.205    What  must  I  include  in  my  drug-firee 
workplace  statement? 

84.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

84.215    What  must  I  include  in  my  drug-free 
awareness  program? 

84.220  By  when  must  I  publish  my  drug- 
&«e  workplace  statement  and  establish 
my  drug-free  awareness  program? 

84.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

84.230    How  and  when  must  I  identify 
workplaces? 

Sulipart  C — Requirements  for  Recipients 
Who  Are  Indiyiduais 

84.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

84.301  [Reserved] 

Subpart  D— Responsibilities  of  ED 
Aivarding  Officials 

84.400    What  are  my  responsibilities  as  an 
ED  awarding  offrcial? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

84.500    Hov/  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
84.505    How.  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
84.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
84.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  P-Oefinltions 

84.605    Award.  i 

84.610    Controlled  substance. 

84.615    Conviction. 

84.620    Cooperative  agreement. 

84.625    Criminal  drug  statut^. 

84.630    Debarment.  ' 

84.635    Drug-free  workplace. 

84.640    Employee. 

84.645    Federal  agency  or  agency. 

84.650    Grant. 

84.655    Individual. 

84.660    Recipient. 

84.665    State. 

84.670    Suspension.  | 

Authority:  E.O.s  12549  and  1^689;  20  U.S.C. 

1082, 1094. 1221e-3  and  3474:  and  Sec. 

2455,  Pub.  L.  103-355. 108  Stat.  3243  at 

3327,  unless  otherwise  noted. 

2'  Part  84  is  further  amended  as 
follows: 

a.  "[Agency  noun]"  is  removed  and 
"Department  of  Education"  is  added  in 
its  place  wherever  it  occurs. 

b.  "(Agency  adjective]"  is  removed 
and  "ED"  is  added  in  its  place  wherever 
it  occins. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "ED  Deciding  Official"  is 
added  in  its  place  wherever  it  occurs. 


d.  "[Agency  head]"  is  removed  and 
"ED  Deciding  Official"  is  added  in  its 
place  wherever  it  occurs. 

3.  Section  84.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "34  CFR  part  85"  in  its  place. 

4.  Section  84.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "34 
CFR  part  85"  in  its  place. 

5.  Each  section  in  part  84  is  further 
amended  by  adding  to  the  end  of  each 
section  the  following  authority  citation 
to  read: 

(Authority:  E.O.s  12549  and  12689;  20  U.S.C. 
1082, 1094, 1221e-3  and  3474;  and  Sec. 
2455,  Pub.  L.  103-355, 108  Stat.  3243  at 
3327) 

6.  Part  85  is  revised  to  read  as 
provided  in  instruction  1  at  the  end  of 
the  common  preamble: 

PART  85-GOVERNMEHTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

85.25    How  is  this  part  organized? 
85.50    How  is  this  part  written? 
85.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

85.100    What  does  this  part  do? 
85.105    Does  this  part  apply  to  me? 
85.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
85.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
85.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
85.125    Does  an  exclusion  tmder  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
85.130    Does  an  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
85.135    May  the  Department  of  Education 

exclude  a  person  who  is  not  currently 

participating  in  a  nonprocurement 

transaction? 
85.140    How  do  I  know  if  a  person  is 

excluded? 
85.145    Does  this  part  cover  persons  who  are 

disqualified  as  well  as  those  who  are 

excluded  trom  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

85.200    What  is  a  covered  transaction? 
85.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
85.210    Which  nonprocurement  transactions 

are  covered  transactions? 


85.215    Which  nonprocurement  transactions  ■ 

are  not  covered  transactions? 
85.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
85.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? 

Subpart  C — Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

85.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or. 

disqualiOed  person? 
85.305    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
85.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
85.315    Must  I  verify  that  principals  of  my 
'covered  transactions  are  eligible  to 

participate? 
85.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
85.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Infbrmatioii — ^Primary  Tier 
Participants 

85.330    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  Department  of 

Education? 
85.335    If  I  disclose  unfavorable  information 

required  under  §  85.330  will  I  be 

prevented  from  entering  into  the 

transaction? 
85.340    What  happens  if  I  fail  to  disclose  the 

information  required  under  §85.330? 
85.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §85.330  after 

entering  into  a  covered  transaction  with 

the  Department  of  Education? 

Disclosing  Information — Lower  Tier 
Participants 

85.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

85.355    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  85.350? 

85.360    What  must  I  do  if  I  learn  of 

information  required  under  §85.350  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Responsibilities  of  ED  Officials 
Regarding  Transactions 

85.400    May  I  enter  into  a  transaction  with 
an  excluded  or  disqualified  person? 

85.405    May  I  enter  into  a  covered 
transaction  with  a  participant  if  a 
principal  of  the  transaction  is  excluded? 

85.410    May  I  approve  a  participant's  use  of 
the  services  of  an  excluded  person? 

85.415    What  must  I  do  if  a  Federal  agency 
excludes  the  participant  or  a  principal 
after  I  enter  into  a  covered  transaction? 

85.420    May  I  approve  a  transaction  with  an 
excluded  or  disqualified  person  at  a 
lower  tier? 
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85.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
85.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
85.435    What  must  I  require  of  a  primary  tier 

participant? 
85.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
85.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
85.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  85.330? 
85.455    What  may  1  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  85.350  to 

the  next  higher  tier? 

Subpart  E— Govemmentwide  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
.  Programs 

85.500    What  is  the  purpose  of  the  List? 
85.505    Who  uses  the  List? 
85.510    Who  maintains  the  List? 
85.515    What  specific  information  is  on  the 

Ust? 
85.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
85.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
85.530    Where  can  I  get  the  List? 

Subpart  F— General  Principlas  Relating  to 
Suspension  and  Debarment  Actions 

85.600    How  do  suspension  and  debarment 

actions  start? 
85.605    How  does  suspension  differ  ftom 

debarment? 

85.610  What  procedures  does  the 
Department  of  Education  use  in 
suspension  and  debarment  actions? 

85.611  What  procedures  do  we  use  for  a 
suspension  or  debarment  action 
involving  title  IV,  HEA  transaction? 

85.612  When  does  an  exclusion  by  another 
agency  affect  the  ability  of  the  excluded 
person  to  participate  in  title  IV,  HEA 
transaction? 

85.615    How  does  the  Department  of 

Education  notify  a  person  of  suspension 

and  debarment  actions? 
85.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actfons? 
85.625    What  is  the  scope  of  a  suspension  or 

debarment  action?  ■ 
85.630    May  the  Department  of  Education 

impute  the  conduct  of  one  person  to 

another? 
85.635    May  the  Department  of  Education 

settle  a  debarment  or  suspension  action? 
85.640    May  a  settlement  include  a 

voluntary  exclusion? 
85.645    Do  other  Federal  agencies  know  if 

the  Department  of  Education  agrees  to  a 

voluntary  exclusion? 

Subpart  G— Suspension 

85.700    When  may  the  suspending  official 

issue  a  suspension? 
85.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 

85.710  When  does  a  suspension  take  effect? 

85.711  When  does  a  suspension  affect  title 
IV,  HEA  transactions? 


85 . 7 1 5    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
85.720    How  may  I  contest  a  suspension? 
85.725    How  much  time  do  I  have  to  contest 

a  suspension? 
85.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
85.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  tmsed? 
85.740    Are  suspension  proceedings  formal? 
85.745    Is  a  record  made  of  fact-finding 

proceedings? 
85.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
85.755    When  will  I  know"  whether  the 

suspension  is  continued  or  terminated? 
85.760    How  long  may  ray  suspension  last? 

Subpart  t4— Debarment 

85.800    What  are  the  causes  for  debarment? 
85.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 

85.810  When  does  a  debarment  take  effect? 

85.811  When  does  a  debarment  affect  title 
IV,  HEA  transactions? 

85.815    How  may  I  contest  a  proposed 

debarment? 
85.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
85.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
85.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
85.835    Are  debarment  proceedings  formal? 
85.840    Is  a  record  made  of  fact-finding 

proceedings? 
85.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
85.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
85.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
85.860    What  factors  may  influence  the 

debarring  official's  decision? 
85.865    How  long  may  my  debarment  last? 
85.870    When  do  I  know  if  the  debarring 

official  debars  me? 
85.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
85.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
85.885    May  the  debarring  official  extend  a 

deb&rment? 


Subpart  (—Definitions 

85.900  Adequate  evidence. 

85.905  Affiliate. 

85.910  Agency. 

85.915  Agent  or  representative. 

85.920  Civil  judgment. 

85.925  Conviction. 

85.930  Debarment. 

85.935  Debarring  official. 

85.940  Disqualified. 

85.942  ED  Deciding  Official. 

85.945  Excluded  or  exclusion. 

85.947  HEA. 


85.950    Indictment. 

85.955    Ineligible  or  ineligibility.- 

85.960    Legal  proceedings. 

85.965     List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

85.970    Nonprocurement  transaction. 

85.975     Notice. 

85.980    Participant. 

85.985     Person. 

85.990    Preponderance  of  the  evidence. 

85.995    Principal. 

85.1000    Respondent. 

85.1005    State. 

85.1010    Suspenfjing  official. 

85.1015  Suspension. 

85.1016  Title  IV,  HEA  participant. 

85.1017  Title  IV,  HEA  program. 

85.1018  Title  IV,  HEA  transaction. 
85.1020    Voluntary  exclusion  or  voluntarily 

excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  85 — Covered  Transactions 

Authority:  E.O.  12549  (3  CFT?  1986  Comp., 
p.  189);  E.O.  12698  (3  CFR  1989  Comp.,  p. 
235);  sec.  2455,  Pub.  L.  103-355, 108  Stat. 
3327  (31  U.S.C.  6101  note);  20  U.S.C.  1082. 
1094, 1221e-3,  and  3474,  unless  otherwise 
noted. 

7.  Part  85  is  further  amended  as 
follows: 

a.  "[Agency  noun]"  is  removed  and 
"Department  of  Education"  is  added  in 
its  place  wherever  it  occurs. 

b.  "[Agency  adjective)"  is  removed 
and  "ED"  is  added  in  its  place  wherever 
it  occurs. 

c.  "(Agency  head  or  designee]"  is 
removed  and  "ED  Deciding  Official"  is 
added  in  its  place  wherever  it  occurs. 

d.  Each  section  in  part  85  is  further 
amended- by  adding  to  the  end  of  each 
section  the  foUovnng  authority  citation 
to  read: 

(Authorify:  E.O.  12549  (3  CFR,  1986  Comp.. 
p.  189);  E.O  12689  (3  CFR,  1989  Comp..  p. 
235);  20  U.S.C.  1082. 1094, 1221e-3  and 
3474;  and  Sec.  2455,  Pub.  L.  103-355, 108 
Stat.  3243  at  3327) 

8.  Section  85.220  is  further  amended 
by  adding  new  paragraphs  (d)  and  (e)  to 
read  as  follows. 

S85.220    Are  any  procursmant  contracts 
included  as  covered  transactions? 

*        •        •        •        * 

(d)  The  contract  is  awarded  by  any 
contractor,  subcontractor,  supplier, 
consultant  or  its  agent  or  representative 
in  any  transaction,  regardless  of  tier, 
that  is  fimded  or  authorized  imder  ED 
programs  and  is  expected  to  equal  or 
exceed  $25,000. 

(e)  The  contract  is  to  perform  services 
as  a  third  party  servicer  in  connection 
with  a  title  IV,  HEA  program. 

9.  Section  85.305  is  further  amended 
by  adding  paragraph  (c)  to  read  as 
follows: 
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185.305    What  must  I  do  if  a  Federal 
agency  excludes  a  person  with  whom  I  am 
already  doing  tMSiness  in  a  covered 
tiansaction? 

***** 

(c)  If  you  are  a  title  IV,  HEA 
participant,  you  may  not  continue  a  title 
IV,  HEA  transaction  with  an  excluded 
person  after  the  effective  date  of  the 
exclusion  unless  permitted  by  34  CFR 
668.26.  682.702.  or  668.94,  as 
applicable. 

10.  Section  85.310  is  further  amended 
by  adding  paragraph  (c]io  read  as 
follows: 

f  85.310    May  I  use  the  services  of  an 
excluded  person  under  a  covered 
transaction? 

***** 

(c)  Title  IV,  HEA  transactions.  If  you 
are  a  title  IV,  HEA  participant — 

(1)  You  may  not  renew  or  extend  the 
term  of  any  contract  or  agreement  for 
the  services  of  an  excluded  person  as  a 
principal  with  respect  to  a  title  IV,  HEA 
tiansaction;  and 

(2)  You  may  not  continue  to  use  the 
services  of  that  excluded  person  as  a 
principal  under  this  kind  of  an 
agreement  or  arrangement  more  than  90 
days  after  you  learn  of  the  exclusion  or 
after  the  close  of  the  Federal  fiscal  year 
in  which  the  exclusion  takes  effect, 
whichever  is  later. 

11.  Section  85.415  is  further  amended 
by  adding  a  new  paragraph  (c)  to  read 
as  follows. 


S8S.415    What  must  I  do  if  a  Federal 
agency  excludes  the  participant  or  a 
principal  after  I  enter  into  a  covered 
tranaaetion? 


(c)  Title  TV,  HEA  transactions.  If  you 
are  a  title  IV,  HEA  participant — 

(1)  You  may  not  renew  or  extend  the 
term  of  any  contract  or  agreement  for 
the  services  of  an  excluded  person  as  a 
principal  with  respect  to  a  title  IV,  HEA 
transaction;  and 

(2)  You  may  not  continue  to  use  the 
services  of  that  excluded  person  as  a 
principal  under  this  kind  of  an 
agreement  or  arrangement  more  than  90 
days  after  you  learn  of  the  exclusion  or 
after  the  close  of  the  Federal  fiscal  year 
in  which  the  exclusion  takes  effect, 
whichever  is  later. 

12.  Subpart  D  of  part  85  is  further 
amended  by  adding  §  85.440  to  read  as 
follows: 

185.440    What  method  do  I  use  to 
communicato  those  requirements  to 
participants? 

(a)  To  communicate  those 
requirements,  you  must  include  a  term 
or  condition  in  the  transaction  requiring 
each  participant's  compliance  with 


subpart  C  of  this  part  and  requiring  the 
participant  to  include  a  similar  term  or 
condition  in  lower-tier  covered 
transactions. 

(b)  The  failure  of  a  participant  to 
include  a  requirement  to  comply  with 
subpart  C  of  this  part  in  the  agreement 
with  a  lower  tier  participant  does  not 
affect  the  lower  tier  participant's 
responsibilities  imder  this  part. 

(Authority:  E.O.  12549  (.3  CFR,  1985  Comp., 
p.  189):  E.O.  12689  (3  CFR  1989  Comp.,  p. 
235);  20  U.S.C.  1082,  1094,  1221e-3  and 
3474;  and  Sec.  2455  of  Pub.  L.  103-355. 108 
Stat.  3243  at  3327) 

13.  Subpart  F  of  part  85  is  further 
amended  by  adding  a  new  §  85.611  to 
read  as  follows: 

§85.611    What  procedures  do  we  use  for  a 
suspension  or  delMrment  action  involving  a 
title  IV,  HEA  transaction? 

(a)  If  we  suspend  a  title  IV,  HEA 
participant  under  Executive  Order 

1 2549,  we  use  the  following  prtDcedures 
to  ensure  that  the  suspension  prevents 
participation  in  title  IV,  HEA 
transactions: 

(1)  The  notification  procedures  in 
§85.715. 

(2)  Instead  of  the  procedures  in 
§§  85.720  through  85.760,  the 
procedures  in  34  CFR  part  668,  subpart 
G  or  34  CFR  part  682,  subpart  D  or  G 
as  applicable. 

(3)  In  addition  to  the  findings  and 
conclusions  required  by  34  CFR  part 
668,  subpart  G  or  34  CFR  part  682, 
subpart  D  or  G,  the  suspending  official, 
and,  on  appeal,  the  Secretary 
determines  whether  there  is  sufficient 
cause  for  suspension  as  explained  in 
§85.700. 

(b)  If  we  debar  a  title  IV,  HEA 
participant  imder  E.O.  12549,  we  use 
the  following  procedures  to  ensure  that 
the  debarment  also  precludes 
participation  in  title  IV,  HEA 
transactions: 

(1)  The  notification  procedures  in 
§§85.805  and  85.870. 

(2)  Instead  of  the  procedures  in 
§§85.810  through  85.885,  the 
procedures  in  34  CFR  part  668,  subpart 
G  or  34  CFR  part  682,  subpart  D  or  G. 
as  applicable. 

(3)  On  appeal  from  a  decision 
debarring  a  title  IV,  HEA  participant,  we 
issue  a  final  decision  after  we  receive 
any  written  materials  fi-om  the  parties. 

(4)  In  addition  to  the  finHings  and 
conclusions  required  by  34  CFR  part 
668,  subpart  G  or  682,  subpart  D  or  G. 
the  debarring  official,  and,  on  appeal, 
the  Secretary  determines  whether  there 
is  sufficient  cause  for  debarment  as 
explained  in  §85.800. 

(Authority:  E.O.  12549  (3  CFR  1986  Comp.,. 
p.  189);  E.O.  12689  (3  CFR  Comp..  p.  235); 


20  U.S.C.  1082.  1094,  1221e-3  and  3474;  and 
Sec.  2455  of  Pub.  L.  103-355,  108  Stat.  3243 
at  3327) 

14.  Subpart  F  of  Part  85  is  further 
amended  by  adding  §  85.612  to  read  as 
follows: 

§  85.61 2    When  does  an  exclusion  tty 
another  agency  affect  ttie  ability  of  the 
excluded  person  to  participate  in  a  title  IV, 
HEA  transaction? 

(a)  If  a  title  IV.  HEA  participant  is 
debarred  by  another  agency  under  E.O. 
12549.  using  procedures  described  in 
paragraph  (d)  of  this  section,  that  party 
is  not  eligible  to  enter  into  title  IV,  HEA 
transactions  for  the  duration  of  the 
debarment. 

Cb)(l)  If  a  title  IV.  HEA  participant  is 
suspended  by  another  agency  under 
E.O.  12549  or  under  a  proposed 
debarment  under  the  Federal 
Acquisition  Regulation  (FAR)  (48  CFR 
part  9,  subpart  9.4),  using  procedures 
described  in  paragraph  (d)  of  this 
section,  that  party  is  not  eligible  to  enter 
into  title  IV,  HEA  transactions  for  the 
duration  of  the  suspension. 

(2)(i)  The  suspension  of  title  IV,  HEA 
eligibility  as  a  result  of  suspension  by 
another  agency  lasts  for  at  least  60  days. 

(ii)  If  the  excluded  party  does  not 
object  to  the  suspension,  the  60-day 
period  begins  on  the  35th  day  after  that 
agency  issues  the  notice  of  suspension. 

(iii)  If  the  excluded  party  objects  to 
the  suspension,  the  60-day  period 
begins  on  the  date  of  the  decision  of  the 
suspending  official. 

(3)  The  suspension  of  title  IV,  HEA 
eligibility  does  not  end  on  the  60th  day 
if- 

(i)  The  excluded  party  agrees  to  an 
extension;  or 

(ii)  Before  the  60th  day  we  begin  a 
limitation  or  termination  proceeding 
against  the  excluded  party  under  34 
CFR  part  668,  subpart  G  or  part  682, 
subpart  D  or  G. 

(cKl)  If  a  title  IV,  HEA  participant  is 
debarred  or  suspended  by  another 
Federal  agency — 

(i)  We  notify  the  participant  whether 
the  debarment  or  suspension  prohibits 
participation  in  title  IV,  HEA 
transactions;  and 

(ii)  If  participation  is  prohibited,  we 
state  the  effiective  date  and  duration  of 
the  prohibition. 

(2j  If  a  debarment  or  suspension  by 
another  agency  prohibits  participation 
in  title  IV,  HEA  transactions,  that 
prohibition  takes  effect  20  days  after  we 
mail  notice  of  our  action. 

(3)  If  ED  or  another  Federal  agency 
suspends  a  title  IV,  HEA  participant,  we 
determine  whether  grounds  exist  for  an 
emergency  action  against  the  participant 
under  34  CFR  part  668,  subpart  G  or 
part  682.  subpart  D  or  G,  as  applicable. 
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(4)  We  use  the  procedures  in  §  85.611 
to  exclude  a  title  FV,  HEA  participant 
excluded  by  another  Federal  agency 
using  procedures  that  did  not  meet  the 
standards  in  paragraph  (d)  of  this 
section. 

(d)  If  a  title  IV,  HEA  participant  is 
excluded  by  another  agency,  we  debar, 
terminate,  or  suspend  the  participant — 
as  provided  under  this  part,  34  CFR  part 
668,  or  34  CFR  part  682,  as  applicable— 
if  that  agency  followed  procedures  that 
gave  the  excluded  party — 

(1)  Notice  of  the  proposed  action; 

(2)  An  opportunity  to  submit  and 
have  considered  evidence  and  argument 
to  oppose  the  proposed  action; 

(3)  An  opportunity  to  present  its 
objection  at  a  hearing — 

(i)  At  which  the  agency  has  the 
burden  of  persuasion  by  a 
preponderance  of  the  evidence  that 
there  is  cause  for  the  exclusion;  and 

(ii)  Conducted  by  an  impartial  person 
who  does  not  also  exercise  prosecutorial 
or  investigative  responsibilities  with 
respect  to  the  exclusion  action; 

(4)  An  opportunity  to  present  witness 
testimony,  unless  the  hearing  official 
finds  that  there  is  no  genuine  dispute 
about  a  material  fact; 

(5)  An  opportimity  to  have  agency 
witnesses  with  personal  knowledge  of 
material  facts  in  genuine  dispute  testify 
about  those  facts,  if  the  hearing  official 
determines  their  testimony  to  be 
needed,  in  light  of  other  available 
evidence  and  witnesses;  and 

(6)  A  written  decision  stating  findings 
of  fact  and  conclusions  of  law  on  which 
the  decision  is  rendered. 

(Authority:  E.O.  12549  (3  CFR,  1986  Comp.. 
p.  189),  E.O.  12689  (3  CFR.  1989  Comp.,  p. 
235);  20  U.S.C.  1082. 1094. 1221e-3  and 
3474;  and  Sec.  2455  of  Pub.  L.  103-355,  108 
Stat.  3243  at  3327) 

■  15.  Subpart  G  is  further  amended  by 
adding  a  new  §  85. 711, to  read  as 
follows: 

S  85.71 1    When  does  a  suspension  affect 
tiUe  IV,  HEA  transactions? 

(a)  A  suspension  under  §  85.611(a) 
takes  effect  immediately  if  the  Secretary 
takes  an  emergency  action  under  34  CFR 
part  668,  subpart  G  or  34  CFR  part  682. 
subpart  D  or  G  at  the  same  time  the 
Secretary  issues  the  suspension. 

(b)(1)  Except  as  provided  under 
paragraph  (a)  of  this  section,  a 
suspension  under  §  85.611(a)  takes 
effect  20  days  after  those  procedures  are 
complete. 

(2)  If  the  respondent  appeals  the 
suspension  to  the  Secretary  before  the 


expiration  of  the  20  days  under 
paragraph  (b)(1)  of  this  section,  the 
suspension  takes  effect  when  the 
respondent  receives  the  Secretary's 
decision. 

(Authority:  E.O.  12549  (3  CFR,  1986  Comp., 
p.  189),  E.O.  12689  (3  CFR.  1989  Comp..  p. 
235);  20  U.S.C.  1082,  1094. 1221e-3  and 
3474;  and  Sec.  2455  of  Pub.  L.  103-355.  108 
Slat.  3243  at  3327) 

16.  Subpart  H  is  fiulher  amended  by 
adding  a  new  §  85.811  to  read  as 
follows: 

§  85.81 1    When  does  a  deliarment  affect 
title  IV,  HEA  transactions? 

(a)  A  debarment  under  §  85.611(b) 
takes  effect  30  days  after  those 
procedures  are  complete. 

(b)  If  the  respondent  appeals  the 
debarment  to  the  Secretary  before  the 
expiration  of  the  30  days  under 
paragraph  (a)  of  this  section,  the 
debarment  takes  effect  when  the 
respondent  receives  the  Secretary's 
decision. 

(Authority:  E.O.  12549  (3  CFR,  1986  Comp., 
p.  189)  E.O.  12689  (3  CFR,  Comp.,  p.  235); 
20  U.S.C.  1082, 1094, 1221e-3  and  3474:  and 
Sec.  2455  of  Pub.  L.  103-355,  108  Stat.  3243 
at  3327) 

17.  Subpart  I  of  part  85  is  further 
amended  by  adding  §  85.942  to  read  as 
follows: 

§85.942    ED  Deciding  Official. 

The  ED  Deciding  Official  is  an  ED 
officer  who  has  delegated  authority 
under  the  procedures  of  the  Department 
of  Education  to  decide  whether  to  affirm 
a  suspension  or  enter  a  debarment. 

(Authority:  E.O.  12549  (3  CFR,  1986  Comp., 
p.  189),  E.O.  12689  (3  CFR,  1989  Comp.,  p. 
235);  20  U.S.C.  1082,  1094,  1221e-3  and 
3474;  and  Sec.  2455  of  Pub.  L,  103-355, 108 
Stat.  3243  at  3327) 

18.  Subpart  I  of  part  85  is  further 
amended  by  adding  §  85.947  to  read  as 
follows: 

§85.947    HEA. 

HEA  means  the  Higher  Education  Act 
of  1965,  as  amended. 

19.  Section  85.995  is  further  amended 
by  addin'g  paragraph  (c)  to  read  as 
follows: 

§85.995    Principal. 

*         *         *         •         * 

(c)  For  the  purposes  of  Department  of 
Education  title  IV,  HEA  transactions — 

(1)  A  third-party  servicer,  as  defined 
in  34  CFR  668.2  or  682.200;  or 

(2)  Any  person  who  provides  services 
described  in  34  CFR  668.2  or  682.200  to 


a  title  IV,  HEA  participant,  whether  or 
not  that  person  is  retained  or  paid 
directly  by  the  title  IV.  HEA  participant. 

***** 

20.  Subpart  I  of  part  85  is  further 
amended  by  adding  §  85.1016  to  read  as 
follows^ 

§  85.1 01 6    Title  IV,  HEA  participant. 
A  title  IV,  HEA  participant  is — 

(a)  An  institution  described  in  34  CFR 
600.4,  600.5,  or  600.6  that  provides 
postsecondary  education;  or 

(b)  A  lender,  third-party  servicer,  or 
guaranty  agency,  as  those  terms  are 
defined  in  34  CFR  668.2  or  682.200. 

(Authority:  E.O.  12549  (3  CFR.  1986  Comp., 
p.  189);  E.O.  12689  (3  CFR.  1989  Comp.,  p. 
235):  20  U.S.C.  1082.  1094,  1221e-3  and 
3474;  and  Sec.  2455  of  Pub.  L.  103-355.  108 
Stat.  3243  at  3327) 

21.  Subpart  I  of  part  85  is  further 
amended  by  adding  §85.1017  to  read  as 
follows: 

§85.1017    Title  IV,  HEA  program. 

A  title  IV,  HEA  program  includes  any 
program  listed  in  34  CFR  668.1(c). 

(Authority:  E.O.  12549  (3  CFR.  1986  Comp.. 
p.l890:  e!0.  12689  (3  CFR,  1989  Comp..  p. 
235):  20  U.S.C.  1082,  1094.  1221e-3  and 
3474:  and  Sec.  2455  of  Pub.  L.  10.3-355.  108 
Stat.  3243  at  3327) 

22.  Subpart  I  of  part  85  is  further 
amended  by  adding  §  85.1018  to  read  as 
follows: 

§85.1018    Title  IV,  HEA  transaction. 

A  title  rv.  HEA  transaction  includes: 

(a)  A  disbursement  or  delivery  of 
funds  provided  under  a  title  IV,  HEA 
program  to  a  student  or  borrower; 

(b)  A  certification  by  an  educational 
institution  of  eligibility  for  a  loan  under 
a  title  IV,  HEA  program; 

(c)  Guaranteeing  a  loan  made  under  a 
title  IV.  HEA  program;  and 

(d)  The  acquisition  or  exercise  of  any 
servicing  responsibility  for  a  grant,  loan, 
or  work  study  assistance  under  a  title 
IV,  HEA  program. 

(Authority:  E.O.  12549  (3  CFR,  1986  Comp., 
p.  189)  E.O.  12689  (3  CFR,  1989  Comp..  p. 
235):  20  U.S.C.  1082.  1094.  1221e-3  and 
3474;  and  Sec.  2455  of  Pub.  L.  103-355. 108 
Stat.  3243  at  3327) 

23.  The  appendix  to  part  85  is 
amended  by  removing  and  reserving  the 
Covered  Transactions  Chart  and  by 
adding  a  Covered  Transactions  for  ED 
Chart  to  read  as  follows. 

BILLING  COOC  632S-01-P  •!  ai. 
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Appendix  to  Part  85  -  Covered  Transactions  for  ED 
Covered  Transactions    (Reserved] 


Federal  Agency 


All  Primary  Tier 

Nonprocurenent 

Transactions 


All  Lower  Tier 

Nonprocurement 

Transactions 


All  Lower  Tier 
Procurement  Contracts 

and  Subcontracts  > 

$25,000  or  Subject  to 

Federal  Agency  Consent 


All  Procurement 

Contracts  and 

Subcontracts  >  $25,000 

or  subject  to  agency 

consent 


*  All  contracts  with 
Third  Party  Servicers 


♦  Note:  All  contracts  for  third-party  servicers  are  covered  transactions,  regardless  of 
whether  a  Title  IV,  HEA  participant  has  contracted  direcUy  or  indirccUy  with  the 

servicer. 
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PART  668— STUDENT  ASSISTANCE 
GENERAL  PROVISIONS 

24.  The  authority  citation  for  part  668 
is  revised  to  read  as  follows: 

Authority:  20  U.S.C.  1001, 1002, 1003, 
1085, 1088, 1091,  1092, 1094. 1099c,  and 
1099C-1,  unless  otherwise  noted. 

§668.82    [Amended] 

25.  Amend  §  668.82  as  follows: 

a.  In  paragraph  {e)(l){i)(B),  by 
removing  the  words  "Cause  exists  under 
34  CFR  85.305  or  85.405"  and  adding, 
in  their  place,  the  words  "Cause  exists 
under  34  CFR  85.700  or  85.800". 

b.  In  paragraphs  (f)(1)  and  (f)(2)(i),  by 
removing  the  citation  "34  CFR 
85.201(c)"  and  adding,  in  its  place,  the 
citation  "34  CFR  85.612(d)". 

PART  682— FEDERAL  FAMILY 
EDUCATION  LOAN  (FFEL)  PROGRAM 

26.  The  authority  citation  for  part  682 
continues  to  read  as  follows: 

Authority:  20  U.S.C.  1071  to  1087-2. 
unless  otherwise  noted. 

§682.416    [Amended] 

27.  Amend  §682.416(d)(l)(ii)(B)  by 
removing  the  words  "cause  imder  34 
CFR  85.305  or  85.405"  and  adding,  in 
their  place,  the  words  "cause  under  34 
CFR  85.700  or  85.800." 

§682.705    [Amended] 

28.  Amend  §  682.705  by  removing 
paragraph  (a)(3). 

NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

36  CFR  Parts  1209  and  1212 

RIN  3095-AB04 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Allard  at  Policy  and 
Communications  Staff  (NPOL),  Room 
4100,  8601  Adelphi  Road,  College  Park, 
Maryland  20740-6001^  301-713-7360, 
extension  226,  or  comments@nara.gov. 

List  of  Subjects 

36  CFR  Part  1209 

Administrative  practice  and 
procedure,  Debsument  and  suspension. 
Grant  programs.  Reporting  and 
recordkeeping  requirements. 

36  CFR  Part  1212 

Administrative  practice  and 
procedure,  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Approved:  May  4,  2001. 
John  W.  Carlin, 
Archivist  of  the  United  States. 

For  the  reasons  stated  in  the  common 
preamble,  the  National  Archives  and 


Records  Administration  amends  36  CFR 
chapter  XII  as  follows: 

1.  Part  1209  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
conmion  preamble. 

PART  1209— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1209.25    How  is  this  part  organized? 
1209.50    How  is  this  part  written? 
1209.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

1209.100    What  does  this  part  do? 
1209.105    Does  this  part  apply  to  me? 
1209.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
1209.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1209.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1209.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
1209.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
1209.135    May  NARA  exclude  a  person  who 

is  not  currently  participating  in  a 

nonprocurement  transaction? 
1209.140    How  do  I  know  if  a  person  is 

excluded? 
1209.145    t)oes  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

1209.200    What  is  a  covered  transaction? 
1209.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1209.210    Which  nonprocurement 

transactions  are  covered  transactions? 
1209.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1209.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
1209.225    How  do  I  know  if  a  transaction 

that  I  may  participate  in  is  a  covered 

transaction? 

Sulipart  C— Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
Witti  Ottier  Persons 

1209.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
1209.305    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
1209.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 


1209.315    Must  I  verify  that  principals  of  my 
covered  transactions  are  eligible  to 
participate? 

1209.320  What  happens  if  I  do  business 
with  an  excluded  person  in  a  covered 
transaction? 

1209.325    What  requirements  must  I  pass 
down  to  persons  at  lower  tiers  with 
whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

1209.330    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  NARA? 
1209.33B    If  I  disclose  unfavorable 

information  required  under  §  1209.330 

will  I  be  prevented  from  entering  into  the 

transaction? 
1209.340    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§1209.330? 
1209.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §  1209.330 

after  entering  into  a  covered  transaction 

with  NARA? 

Disclosing  Information — Lower  Tier 
Participants 

1209.350    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1209.355    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§  1209.350? 

1209.360    What  must  I  do  if  I  learn  of 

information  required  under  §  1209.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— Responsibilities  of  NARA 
Officials  Regarding  Transactions 

1209.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
1209.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
1209.410    May  I  approve  a  participants  use 

of  the  services  of  an  excluded  person? 
1209.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1209.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
1209.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1209.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1209.435    What  must  I  require  of  a  primary 

tier  participant? 
1209.440    What  method  do  1  use  to 

communicate  those  requirements  to 

participants? 
1209.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
1209.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 

§  1209.330? 
1209.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 
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infonnation  required  under  §  1209.350  to 
the  next  higher  tier? 

Subpart  E— Govemmentwide  List  of  Parties 
ExcliMtod  or  Disqualified  From  Federal 
Procurement  and  Nonprocurantent 
Programs 

1209.500    What  is  the  purpose  of  the  List? 
1209.505    Who  uses  the  List? 
1209.510    Who  maintains  the  List? 
1209.515    What  specific  information  is  on 

the  List? 
1209.520    Who  gives  the  GSA  the 

infonnation  that  it  puts  on  the  List? 
1209.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
1209.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

1209.600    How  do  suspension  and 

debarment  actions  start? 
1209.605    How  does  suspension  differ  from 

debarment? 
1209.610    What  procedures  does  NARA  use 

in  suspension  and  debarment  actions? 
1209.615    How  does  NARA  notify  a  person 

of  suspension  and  debarment  actions? 
1209.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
1209.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
1209.630    May  NARA  impute  the  conduct  of 

one  person  to  another? 
1209.635    May  NARA  settle  a  debarment  or 

suspension  action? 
1209.640    May  a  settlement  include  a 

voluntary  exclusion? 
1209.645    Do  other  Federal  agencies  know  if 

NARA  agrees  to  a  voluntary  exclusion? 

Subpart  6— Suspension      | 

1209.700    When  may  the  suspending  official 

vissue  a  suspension? 
1209.705    What  does  the  su^ending  official 

consider  in  issuing  a  suspension? 
1209.710    When  does  a  suspension  take 

effect? 
1209.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1209.720    How  may  I  contest  a  suspension? 
1209.725    How  much  time  do  I  have  to 

contest  a  suspension? 
1209.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1209.735    Under  what  conditions  do  1  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1209.740    Are  suspension  proceedings 

formal? 
1209.745    Is  a  record  made  of  fact-finding 

proceediitgs? 
1209.750    what  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
1209.755    When  will  I  know  whether  the 

suspension  is  continued  or  tenninated? 
1209.760    How  long  may  my  suspension 

last? 

SMioperi  n— uecMnneni 

1209.800    What  are  the  causes  for 

debarment? 
1209.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 


1209.810    When  does  a  debarment  take 

effect? 
1209.815    How  may  I  contest  a  proposed 

debarment? 
1209.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
1209.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarment? 
1209.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
1209.835    Are  debarment  proceedings 

formal? 
1209.840    Is  a  record  made  of  fact-finding 

proceedings? 
1209.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1209.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1209.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1209.860    What  factors  may  influence  the 

debarring  official's  decision? 
1209.865    How  long  may  my  debarment 

last? 
1209.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1209.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1209.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1209.885    May  the  debarring  official  extend 

a  debarment? 

Subpart  I— Definitions 

1209.900    Adequate  evidence. 

1209.905  'Affiliate. 

1209.910    Agency. 

1209.915    Agent  or  representative.  . 

1209.920    Civil  judgment. 

1209.925    Conviction. 

1209.930    Debarment 

1209.935    Debarring  official. 

1209.940    Disqualified. 

1209.945    Excluded  or  exclusion. 

1209.950    Indictment. 

1209.955    Ineligible  or  ineligibility. 

1209.960    Legal  proceedings. 

1 209.965    List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprociuement  Programs. 

1209.970    Nonprocurement  transaction. 

1209.975    Notice. 

1209.980    Participant. 

1209.985    Person. 

1209.990    Preponderance  of  the  evidence. 

1209.995     Principal. 

1209.1000    Respondent. 

1209.1005    State. 

1209.1010    Suspending  official. 

1209.1015     Suspension. 

1209.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  1209— Coverad 
Transactioiis 

Authority:  44  U.S.C.  2104(a):  sec.  2455. 
Pub.  L.  103-355, 108  Stat.  3327  (31  U.S.C. 
6101  note);  E.0. 12549  (3  CFR,  1986  Comp., 
p.  189);  E.0. 12689  (3  CFR,  1989  Comp..  p. 
235). 


2.  Part  1209  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"NARA"  is  added  in  its  place  whereyer 
it  occiu-s. 

b.  "[Agency  adjective]"  is  removed 
and  "NARA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Archivist  of  the  United 
States  or  designee"  is  added  in  its  place 
wherever  it  occurs. 

3.  Section  1209.440  is  added  to  read 
as  follows: 

§1209.440  What  method  do  i  use  to 
communicate  those  requirements  to 
participants? 

To  communicate  the  requirement,  you 
must  include  a  term  or  condition  in  the 
transaction  requiring  the  participants' 
compliance  with  subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  lower-tier  covered 
transactions. 

4.  Part  1212  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  1212-GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANaAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

1212.100    What  does  this  part  do? 
1212.105    Does  this  part  apply  to  me? 
1212.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1212.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  Than  Individuals 

1212.200    What  must  I  do  to  comply  with 
this  part? 

1212.205    What  must  I  include  in  my  drug- 
bee  workplace  statement? 

1212.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1212.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

1212.220    By  when  must  I  publish  my  drug- 
fr«e  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1212.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1212.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— nequirwnents  for  Recipients 
Who  are  Individuals 

1212.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1212.301  (Reserved] 

Subpart  D— RecponsibiHties  of  NARA 
Awarding  Officials 

1212.400    What  are  my  responsibilities  as  a 
NARA  awarding  official? 
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Subpart  E— Violations  of  This  Part  and 
Consequences 

1212.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
1212.505     How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1212.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1212.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

1212.605  Award. 

1212.610  Controlled  substance. 

1212.615  Conviction.  ,. 

1212.620  Cooperative  agreement. 

1212.625  Criminal  drug  statute. 

1212.630  Debarment. 

1212.635  Drug-free  workplace. 

1212.640  Employee. 

1212.645  Federal  agency  or  agency. 

1212.650  Grant. 

1212.655  Individual. 

1212.660  Recipient. 

1212.665  State. 

1212.670  Suspension. 

Authority:  41  U.S.C.  701.  et  seq.;  44  U.S.C. 
2104(a). 

5.  Part  1212  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"NARA"  is  added  in  its  place  wherever 
it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "NARA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Archivist  of  the  United 
States  or  designee"  is  added  in  its  place 
wherever  it  occurs. 

d.  "(Agency  head]"  is  removed  and 
"Archivist  of  the  United  States  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 

6.  Section  1212.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "36  CFR  part  1209"  in  its  place. 

7.  Section  1212.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "36 
CFR  part  1207"  in  its  place  . 

DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  44  and  48 

RIN  2900-AK16 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  D.  Finneran,  Assistant  Director 
for  Loan  Policy  and  Valuation  (262), 
Loan  Guaranty  Service.  Veterans 
Benefits  Administration.  Department  of 
Veterans  Affairs,  Washington.  DC 
20420,  (202)  273-7369,  e-mail: 
lgyrfinn@vba.va.gov. 


ADDITIONAL  SUPPL£MENTARY  INFORMATION: 

VA  is  a  party  to  the  proposed  common 
rule  with  the  following  differences. 

Under  proposed  §  44.435  for  certain 
nonprocxuement  transactions,  a  primary 
tier  participant  must  communicate  to 
each  lower  tier  participant  that  the 
lower  tier  participant  must  not  have 
been  debarred  or  suspended.  We 
propose  to  add  §  44.440  to  reqiure  the 
communication  to  be  included  as  a 
condition  in  the  covered  transaction 
dociunent.  We  believe  this  is  adequate 
to  ensure  that  the  parties  understand 
and  comply  with  debarment  and 
suspension  requirements. 

Under  the  proposed  common  rule,  the 
debarring  and  suspending  official  is  the 
agency  head  or  an  official  designated  by 
the  agency  head.  We  propose  at  §  44.935 
and  §44.1010  of  the  proposed  conunon 
rule  to  add  as  the  debarring  and 
suspending  official  the  following:  for 
the  Veterans  Health  Administration,  the 
Under  Secretary  for  Health;  for  the 
Veterans  Benefits  Administration,  the 
Under  Secretary  for  Benefits;  and  for  the 
National  Cemetery  Administration,  the 
Deputy  Under  Secretary  for  Operations. 

Proposed  §44.995  of  the  debarment 
and  suspension  common  rule,  defines 
the  term  "principal."  A  principal  is 
subject  to  the  debarment  and 
suspension  requirements.  Agencies 
implementing  the  common  rule  are 
allowed  to  add  principals  that  are 
commonly  involved  in  their  covered 
transactions.  VA  proposes  to  retain  as 
principals,  at  proposed  §  44.995(c).  the 
positions  designated  in  the  current 
regulation,  38  CFR  44.105.  This  is 
intended  to  include  those  that  have 
significant  responsibilities  in  real  estate 
transactions  affecting  VA.  We  also 
propose  to  add  mortgage  brokers  to  this 
list  due  to  their  significant 
responsibilities  in  real  estate 
transactions  with  VA. 

Requirements  to  ensiue  that  certain 
grantees  maintain  a  drug-free  workplace 
currendy  are  set  forth  at  38  CFR  part  44, 
subpart  F.  We  propose  that  these 
provisions,  widi  proposed  amendments 
explained  above  in  the  preamble  for  the 
common  rule,  be  transferred  to  a  new  38 
CFR  part  48. 

List  of  Subjects 

38  CFR  Part  44 

Administrative  practice  and 
procedure,  Condominiiuns,  Debarment 
and  suspension.  Grant  programs. 
Handicapped,  Housing  loan  programs — 
housing  and  community  development, 
Manufectured  homes,  Reporting  and 
recordkeeping  requirements.  Veterans. 


38  CFR  Part  48 

Administrative  practice  and 
procedure.  Drug  abuse,  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Approved:  June  15,  2001. 
Anthony ).  Principt, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  stated  in  the 
preamble,  the  Department  of  Veterans 
Affairs  proposes  to  amend  38  CFR 
chapter  I  as  follows: 

1.  Part  44  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  44— G0VERNMENTW1DE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

44.25     How  is  this  part  organized? 
44.50    How  is  this  part  written? 
44.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

44.100    What  does  this  part  do? 
44.105     Does  this  part  apply  to  me? 
44.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
44.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
44.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
44.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
44.130    Does  an  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
44.135    May  the  Department  of  Veterans 

Affairs  exclude  a  person  who  is  not 

currently  participating  in  a 

nonprocurement  transaction? 
44.140    How  do  I  know  if  a  person  is 

excluded? 
44.145    Does  this  part  cover  persons  who  are 

disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Coveted  Transactions 

44.200    What  is  a  covered  transaction? 
44.205     Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
44.210    Which  nonprocurement  transactions 

are  covered  transactions? 
44.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
44.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
44.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? 
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SubfMrt  C-RMponsiMities  of  Participants 
Ragarding  Tranaaetions  Doing  Buainess 
WHh  OUmi'  Paraona 

44.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
44.305    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
44.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
44.31 5    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
44.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
44.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Diadosiiig  Informatioii — ^Priiaary  Tier 
Parddpaiits 

44.330    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  Department  of 
Veterans  Affairs? 

44.335    If  I  disclose  unfavorable  information 
required  under  §44.330  will  I  be 
prevented  from  entering  into  the 
transaction?. 

44.340    What  happens  if  I  fail  to  disclose  the 
information  required  imder  §  44.330? 

44.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §  44,330  after 
entering  into  a  covered  transaction  with 
the  Department  of  Veterans  Affairs? 

Diadonng  Informatioii — Lower  Tier 
Participants 

44.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

44.355    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  44.350? 

44.360    What  must  I  do  if  I  learn  of 

information  required  under  §  44.350  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Rasponsll}ilitiea  of  Department 
of  Vatarana  Affairs  Officials  Regarding 
Tranaaetions  - 

44.406    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
44.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
44.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
44.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
44.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
44.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
44.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
44.435    What  must  I  require  of  a  primary  tier 

participant? 


44.440    What  method  do  I  use  to 

communicate  those  requirements  to 
participants? 
■  44.445    What  action  may  I  take  if  a  primary 
tier  participant  knowingly  does  business 
with  an  excluded  or  disqualified  person? 

44.450    What  action  may  I  take  if  a  primary 
tier  participant  fails  to  disclose  the 
information  required  under  §  44.330? 

44.455    What  may  1  do  if  a  lower  tier 
participant  fails  to  disclose  the 
information  required  under  §  44.350  to 
the  next  higher  tier? 

Subpart  E— Govammantwide  Ust  o«  Parties 
Excluded  or  Diaquaiified  From  Federal 
Procurement  and  Nonprocurament 
Programs 

44.500    What  is  the  purpose  of  the  Last? 
44.505    Who  uses  the  List? 
44.510    Who  maintains  the  List? 
44.515    What  specific  information  is  on  the 

List? 
44.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
44.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
44.530    Where  can  I  get  the  List? 

Subpart  F— General  Princlplea  Relating  to 
Suspension  and  Dabarment  Actiona 

44.600    How  do  suspension  and  debarment 

actions  start? 
44.605    How  does  suspension  differ  from 

debarment? 
44.610    What  procedures  does  the 

Department  of  Veterans  Affairs  use  in 

suspension  and  debarment  actions? 
44.615    How  does  the  Department  of 

Veterans  Affairs  notify  a  person  of 

suspension  and  debarment  actions? 
44.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
44.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
44.630    May  the  Department  of  Veterans 

Affairs  impute  the  conduct  of  one  person 

to  another? 
44.635    May  the  Department  of  Veterans 

Affairs  settle  a  debarment  or  suspension 

action? 
44.640    May  a  settlement  include  a 

voluntary  exclusion? 
44.645    Do  other  Federal  agencies  know  if 

the  Department  of  Veterans  Affairs 

agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension 

44.700    When  may  the  suspending  official 

issue  a  suspension? 
44.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
44.710    When  does  a  suspension  take  effect? 
44.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
44.720    How  may  I  contest  a  suspension? 
44.725    How  much  time  do  I  have  to  contest 

a  suspension? 
44.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
44.735     Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
44.740    Are  suspension  proceedings  formal? 
44.745    Is  a  record  made  of  fact-finding 

proceedings? 


44.750    What  does  the  suspending  official 
consider  in  deciding  whether  to  continue 
or  terminate  my  suspension? 

44.755    When  will  I  know  whether  the 
suspension  is  continued  or  terminated? 

44.760    How  long  may  my  suspension  last? 

Subpart  H— Dabarment 

44.800    What  are  the  causes  for  debarment? 
44.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
44.810    When  does  a  debarment  take  effect? 
44.815    How  may  I  contest  a  proposed 

debarment? 
44.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
44.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
44.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
44.835    Are  debarment  proceedings  formal? 
44.840    Is  a  record  made  of  fact-finding 

proceedings? 
44.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
44.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
44.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
44.860    What  factors  may  influence  the 

debarring  official's  decision? 
44.865    How  long  may  my  debarment  last? 
44.870    When  do  I  know  if  the  debarring 

official  debars  me? 
44.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
44.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
44.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— Definitions 

44.900    Adequate  evidence. 

44.905    Affiliate. 

44.910    Agency. 

44.915    Agent  or  representative. 

44.920    Civil  judgment. 

44.925    Conviction. 

44.930    Debarment 

44.935    Debarring  official. 

44.940    Disqualified. 

44.945    Excluded  or  exclusion. 

44.950    Indictment. 

44.955    Ineligible  or  ineligibility. 

44.960    Legal  proceedings. 

44.965    List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

44.970    Nonprocurement  transaction. 

44.975    Notice. 

44.980    Participant. 

44.985    Person. 

44.990    Preponderance  of  the  evidence. 

44.995    Principal. 

44.1000    Respondent. 

44.1005     State. 

44.1010    Suspending  official. 

44.1015    Suspension. 

44.1020    Voluntary  exclusion  or  voluntarily 
exclude4.  r,.iX''t'. 
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Subpert  J  [Reservad] 

Appendix  to  Part  44 — Covered  Transactions 

Authority:  38  U.S.C.  501  and  38  U.S.C. 
3703(c);  Sec.  2455.  Pub.  L.  103-355. 108  Stat. 
3327  (31  U.S.C.  6101  note);  E.O.  11738  (3 
CFR,  1973  Comp.,  p.  799):  E.O.  12549  (3  CFR 
1986  comp.,  p.  189)  E.O.  12689  (3  CFR  1989 
Comp.,  p.  235). 

PART  44— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

2.  Part  44  is  further  amended  as  set 
forth  below. 

a.  "(Agency  noun]"  is  removed  and 
"Department  of  Veterans  Affairs"  is 
added  in  its  place  wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "Department  of  Veterans  Affairs"  is 
added  in  its  place  wherever  it  occtirs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Secretary"  is  added  in  its 
place  wherever  it  occurs. 

3.  Section  44.440  is  added  to  read  as 
follows: 

§44.440    What  method  do  I  use  to 
communicate  those  raquirements  to 
participants? 

To  commimicate  the  requirement,  you 
must  include  a  term  or  condition  in  the 
transaction  requiring  the  participants' 
compliance  with  subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  lower-tier  covered 
transactions. 

4.  Section  44.935  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 

§44.935    Debarring  official. 

•  *        •        *        * 

(b)  For  the  Department  of  Vetmans 
Afibirs  the  debarring  official  is: 

(1)  For  the  Veterans  Health 
Administration,  the  Under  Secretary  for 
Health: 

(2)  For  the  Veterans  Benefits 
Administration,  the  Under  Secretary  for 
Benefits;  and 

(3)  For  the  National  Cemetery 
Adininistration,  the  Deputy  Under 
Secretary  for  Operations. 

5.  Section  44.995  is  further  amended 
,  by  adding  a  paragraph  (c)  to  read  as 

follows: 

f44.9»5    Principal. 

•  •        •        *        * 

(c)  In  the  Department  of  Veterans 
Afisdrs  loan  guaranty  program, 
principals  include,  but  are  not  limited 
to  the  following: 

(1)  Loan  officers. 

(2)  Loan  solicitors, 

(3)  Loan  pr(x:essors. 

(4)  Loan  servicers. 

(5)  Loan  supervisors. 

(6)  Mortgage  brokers. 


(7)  Office  managers. 

(8)  Staff  appraisers  and  inspectors. 

(9)  Fee  appraisers  and  inspectors. 

(10)  Underwriters. 

(11)  Bonding  companies. 

(12)  Real  estate  agents  and  brokers. 

(13)  Management  and  marketing 
agents. 

(14)  Accotmtants,  consultants, 
investments  bankers,  architects, 
engineers,  attorneys,  and  others  in  a 
business  relationship  with  participants 
in  connection  with  a  covered 
transaction  under  the  Department  of 
Veterans  Affairs  loan  guaranty  program. 

(15)  Contractors  involved  in  the 
construction,  improvement  or  repair  of 
properties  financed  with  Department  of 
Veterans  Affairs  guaranteed  loans. 

(16)  Closing  Agents. 

6.  Section  44.1010  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 

§  44.1 01 0    Suspending  official. 

***** 

(b)  For  the  Department  of  Veterans 
Affairs  the  suspending  official  is: 

(1)  For  the  Veterans  Health 
Adnainistration,  the  Under  Secretary  for 
Health; 

(2)  For  the  Veterans  Benefits 
Administration,  the  Under  Secretary  for 
Benefits;  and 

(3)  For  the  National  Cemetery 
Administration,  the  Deputy  Under 
Secretary  for  Operations. 

7.  Part  48  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  4»-G0VERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

48.100    What  does  this  part  do? 
48.105    Does  this  part  apply  to  me? 
48.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
48.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requiramenta  for  Racipienta 
Other  Then  Individuals 

48.200    What  must  I  do  to  comply  with  this 
part? 

48.205    What  must  I  include  in  my  drug-free 
woricplace  statement? 

48.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

48.215    What  must  I  include  in  my  drug-free 
awareness  program? 

48.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

48.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 


48.230    How  and  when  must  I  identify 
workplaces? 

Sulipart  C— Aequiramants  for  flacipients 
Who  Ara  Indhriduals 

48.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

48.301  [Reserved] 

Subpart  D— Reaponaibilitiea  of  tha 
Dapartmant  of  Velerens  Affairs  Awarding 
Officials 

48.400    What  are  my  responsibilities  as  a 
Department  of  Veterans  Affairs  awarding 
official? 

Subpart  E— Violations  of  This  Part  and 
Conaaquances 

48.500    How  are  violations  of  this  part 

determined  for  recipients  other  than    • 

individuals? 
48.505  -  How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
48.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
48.515     Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

48.605  Award. 

48.610  Controlled  substance. 

48.615  Conviction. 

48.620  Cooperative  agreement. 

48.625  Criminal  drug  statute. 

48.630  Debarment. 

48.635  Drug-free  workplace. 

48.640  Employee. 

48.645  Federal  agency  or  agency. 

48.650  Grant.  ^ 

48.655  Individual. , 

48.660  Recipient. 

48.665  State. 

48.670  Suspension. 

Authority:  41  U.S.C.  701,  e(  seq:,  38  U.S.C 
501. 

8.  Fart  48  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"Department  of  Veterans  Affairs"  is 
added  in  its  place  wherever  it  occurs. 

b.  "[Agency  adjective)"  is  removed 
and  "Department  of  Veterans  Affairs"  is 
added  in  its  place  wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Secretary"  is  added  in  its 
place  wherever  it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Secretary"  is  added  in  its  place 
wherever  it  occurs. 

9.  Section  48.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]  and  adding 
"38  CFR  part  44"  in  its  place. 

10.  Section  48.605(a)(2)  is  further 
amended  by  removing  "[Agency  specific 
CFR  citation]"  and  adding  "38  CFR  part 
43"  in  its  place. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  32  and  36 

[FRL  7075-51 

RIN2030AA48 

FOR  FURTHER  INFORMATXW  CONTACT: 
Robert  F.  Meunier.  EPA  Debarring 
Official,  Office  of  Grants  and  Debarment 
(3901R),  U.  S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW, 
Washington.  DC  20460,  (202)  564-5399, 
e-mail:  meuiuer.robert@epa.gov. 

AOOmONAL  SUPPLEMENTARY  MFORMATION: 
A.  Optional  Provisions 

This  part  proposes  optional  lower  tier 
suspension  and  debarment  coverage  by 
including  a  paragraph  (d)  in  §  32.220  for 
all  contracts  that  equal  or  exceed  the 
$25,000  avtrard  threshold  imder  EPA 
nonprocurement  transactions.  This 
election  maintains  the  EPA's  present 
practice  under  the  common  rule. 

In  addition,  §  32.440  proposes  to  use 
terms  or  conditions  to  award 
transactions  as  the  ordinary  means  of 
enforcing  exclusions  imder  EPA 
transactions  rather  than  obtaining 
written  certifications.  This  alternative 
available  imder  the  common  rule  is 
more  efficient  than  the  EPA's  current 
certffication  process  for  prospective 
recipients  and  participants. 

Sections  32.765  and  321190  are 
included  as  additional  sections  under 
part  32  to  continue  the  EPA's  practice 
of  permitting  persons  who  have  been 
suspended  or  debarred  by  the  EPA 
Debarring  Official  to  obtain  a  limited 
review  of  that  decision.  However,  these 
sections  transfer  the  authority  for 
issuing  a  stay  on  a  suspension  or 
debarment  decision  from  the  debarring 
official  to  the  review  official.  This 
change  from  current  practice  reflects  a 
more  practical  approach  to  matters 
accepted  for  review.  A  similar  provision 
appears  at  §  32.1400  of  subpart  J  to  this 
part  for  persons  seeking  review  of 
reinstatement  denials  imder  the  Clean 
Air  Act  (CAA)  or  Clean  Water  Act 
(CWA)  disqualification  provisions. 

Section  32.995  of  the  nonprocinement 
suspension  and  debarment  common 
rule  defines  the  term  "principal." 
Agencies  implementing  the  common 
rule  are  permitted  to  provide  additional 
examples  of  principals  that  are 
commonly  involved  in  their  covered 
transactions.  EPA  is  proposing  to 
include  several  examples  by  adding  a 
paragraph  (c)  to  this  section  for  the 
benefit  of  individuals  who  may  be 
excluded,  or  employers  who  may  have 
employees  who  are  excluded. 


B.  Clean  Air  Act  and  Clean  Water  Act 
Disqualification 

The  EPA  proposes  to  include  a 
subpart  J  in  its  version  of  the  common 
rule  to  address  CAA  and  CWA 
disqualification  and  reinstatement.  In 
1994,  the  EPA  transferred  the 
responsibility  for  administration  of 
those  requirements  from  the  Office  of 
Enforcement  and  Compliance  Assurance 
to  the  Office  of  Administration  and 
Resources  Management  in  an  effort  to 
consolidate  all  of  the  Agency's  statutory 
and  discretionary  debarment  authority 
into  a  single  program.  In  1996,  the  EPA 
removed  its  regulations  at  40  CFR  part 
15  and  amended  various  provisions 
within  40  CFR  part  32  to  accommodate 
the  change.  A  separate  subpart  J  in  part 
32  will  highlight  the  various  differences 
between  EPA's  discretionary  and 
statutory  debarment  authorities,  while 
retaining  these  complementary  actions 
under  a  single  program. 

C.  Executive  Order  13175  (Consultation 
and  Coordination  with  Indian  Tribal 
Governments) 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  sad  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
The  disqualification  from  procurement 
and  nonprocurement  awards  of  persons 
who  have  been  convicted  of  designated 
offenses  under  the  CAA  and  CWA  are 
statutorily  mandated,  as  are  the 
requirements  for  reestablishing 
procurement  and  nonprocurement 
eligibility.  This  proposed  rule  sets  forth 
the  procedures  EPA  uses  under  existing 
rules  to  decide  petitions  for  CAA  and 
CWA  reinstatement  in  a  separate 
subpart  from  those  procedures  that 
apply  to  discretionary  debarment 


actions,  and  explains  those  procedmes 
in  a  plain  language  format.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule. 

D.  Drug-Free  Workplace  Requirements 

This  proposed  rule  relocates  the 
requirements  for  maintaining  a  drug-free 
workplace  from  40  CFR  part  32  to  40 
CFR  part  36  and  proposes  to  restate 
those  requirements  in  plain  language 
format. 

List  of  Subjects 

40  CFR  Part  32 

Environmental  protection. 
Administrative  practice  and  procedure, 
Air  pollution  control.  Government 
contracts.  Grant  programs,  Loan 
programs.  Reporting  and  recordkeeping 
requirements.  Technical  assistance. 
Water  pollution  control. 

40  CFR  Part  36 

Administrative  practice  and 
procediue.  Drug  abuse.  Grant  programs, 
Reporting  and  record  keeping 
requirements. 

Dated:  June  11.  2001. 
David  J.  O'Connor, 

Acting  Assistant  Administrator,  Office  of 
Administration  and  Resources  Management, 
Environmental  Protection  Agency. 

For  the  reasons  stated  in  the  common 
preamble,  the  Environmental  Protection 
Agency  proposes  to  amend  40  CFR 
chapter  I,  as  follows: 

1.  Part  32  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  32— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

32.25    How  is  this  part  organized? 
32.50    How  is  this  part  written? 
32.75    Do  tenns  in  this  part  have  special 
meanings? 

Subpart  A— General 

32.100    What  does  this  part  do? 
32.105    Does  this  part  apply  to  me? 
32.110    What  is  the  purpose  of  the 

nonprocurement  debannent  and 

suspension  system? 
32.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
32.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
32.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
32.130    Does  an  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprociuement  transactions? 
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32.135    May  the  EPA  exclude  a  person  who 
is  not  currently  participating  in  a 
nonprocurement  transaction? 

32.140    How  do  I  know  if  a  person  is 
excluded? 

32.145    Does  this  part  cover  persons  who  are 
disqualiHed  as  well  as  those  who  are 
excluded  from  nonprocurement 
transactions? 

Subpart  B — Covered  Transactions 

32.200    What  is  a  covered  transaction? 
32.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
32.210    Which  nonprocurement  transactions 

are  covered  transactions? 
32.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
32.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
32.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? 

Subpart  C— Responsibilities  of  Participants 
Re^rding  Transactions  Doing  Business 
With  Ottter  Persons 

32.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
32.305     What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
32.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
32.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
32.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
32.325     What  requirements'  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — ^Primary  Tier 
Participants 

32.330    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  EPA? 
32.335    If  I  disclose  unfavorable  information 

required  under  §  32.330  will  I  be 

prevented  firom  entering  into  the 

transaction? 
32.340    What  happens  if  I  fail  to  disclose  the 

information  required  under  §  32.330? 
32.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §32.330  after 

entering  into  a  covered  transaction  with 

the  EPA? 

Disclosing  Information — Lower  Tier 
Participants 

32.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

32.355    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  32.350? 

32.360    What  must  I  do  if  I  learn  of 

information  required  imder  §  32.350  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 


Subpart  D— Responsibilities  of  EPA 
Officials  Regarding  Transactions 

32.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
32.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
32.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
32.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
32.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
32.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
32.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
32.435    What  must  I  require  of  a  primary  tier 

participant? 
32.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
32.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 
.        with  an  excluded  or  disqualified  person? 
32.450    What  actionmay  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  32.330? 
32.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  32.350  to 

the  next  higher  tier? 

Subpart  E— Govemmentwide  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

32.500    What  is  the  purpose  of  the  List? 

32.505    Who  uses  the  List? 

32.510    Who  maintains  the  List? 

32.515     What  specific  information  is  on  the 

List? 
32.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
32.525    Whom  do  I  ask  if  I  have  questions     , 

about  a  person  on  the  List? 
32.530    Where  can  I  get  the  List? 

Sutipart  F — General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

32.600    How  do  suspension  and  debarment 

actions  start? 
32.605    How  does  suspension  differ  from 

debarment? 
32.610    What  procedures  does  the  EPA  use 

in  suspension  and  debarment  actions? 
32.615    How  does  the  EPA  notify  a  person 

of  suspension  and  debarment  actions? 
32.620    Dio  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
32.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
32.630    May  the  EPA  impute  the  conduct  of 

one  person  to  another? 
32.635    May  the  EPA  settle  a  debarment  or 

suspension  action? 
32.640    May  a  settlement  include  a 

voluntary  exclusion? 
32.645    Do  other  Federal  agencies  know  if 

the  EPA  agrees  to  a  voluntary  exclusion? 

Subpart  G — Suspension 

32.700    When  may  the  suspending  official 
issue  a  suspension? 


32.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
32.7.10    When  does  a  suspension  take  effect? 
32.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
32.720    How  may  I  contest  a  suspension? 
32.725    How  much  time  do  1  have  to  contest 

a  suspension? 
32.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
32.735     Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
32.740    Are  suspension  proceedings  formal? 
32.745     Is  a  record  made  of  fact-finding 

proceedings? 
32.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
32.755    When  will' I  know  whether  the 

suspension  is  continued  or  terminated? 
32.760  How  long  may  my  suspension  last? 
32.765    How  may  I  appeal  my  suspension? 

Sut>part  H — Debarment 

32.800    What  are  the  causes  for  debarment? 
32.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
32.810    When  does  a  debarment  take  effect? 
32.815    How  may  I  contest  a  proposed 

debarment? 
32.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
32.825    What  information  must  1  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
32.830    Under  what  conditions  do  1  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  a  proposed  debarment  is 

based? 
32.835    Are  debarment  proceedings  formal? 
32.840    Is  a  record  made  of  fact-finding 

proceedings? 
32.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
32.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
32.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
32.860    What  factors  may  influence  the 

debarring  official's  decision? 
32.865    How  long  may  my  debarment  last? 
32.870    When  do  I  know  if  the  debarring 

official  debars  me? 
32.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
32.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
32.885    May  the  debarring  official  extend  a 

debarment? 
32.890    How  may  I  appeal  my  debarment? 

Subpart  I— Definitions 

32.900  Adequate  evidence. 

32.905  Affiliate. 

32.910  Agency. 

32.915  Agent  or  representative. 

32.920  Civil  judgment. 

32.925  Conviction. 

32.930  Debarment. 

32.935  Debarring  official. 

32.940  Disqualified. 
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32.945    Excluded  or  exclusion. 

32.950    Indictment. 

32.955     Ineligible  or  ineligibility. 

32.960    Legal  proceedings. 

32.965     List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocuremenl  Programs. 

32.970    Nonprocurement  trartsaction. 

32.975    Notice. 

32.980    Participant. 

32.985    Person. 

32.990    Preponderance  of  tha  evidence. 

32.995    Principal. 

32.1000    Respondent. 

32.1005    State. 

32.1010    Suspending  official! 

32.1015    Suspension. 

32.1020    Voluntary  exclusion  or  voluntarily 
excluded. 

Subpart  J— Statutory  Disqualification  and 
Rainstatsmant  Under  ttM  Clean  Air  Act  and 
Clean  Water  Act 

32.1100    What  does  this  subpart  do? 
32.1105    Does  this  subpart  apply  to  me? 
32.1110    How  will  a  CAA  or  CWA 
conviction  affect  my  eligibility  to 

participate  in  Federal  contracts, 

subcontracts,  assistance,  loans  and  other 

benefits? 
32.1115    Can  the  EPA  extend  a  CAA  or  CWA 

disqualification  to  other  facilities? 
32. 1 1 20    What  is  the  purpose  of  CAA  or 

CWA  disqualification? 
32.1125    How  do  award  officials  and  others 

know  if  I  am  disqualified? 
32. 1 1 30    How  does  disqualification  under 

the  CAA  or  CWA  differ  from  a  Federal 

discretionary  suspension  or  debarment 

action? 
32.1135    Does  CAA  or  CWA  disqualification 

mean  that  I  must  remain  ineligible? 
32.1140    Can  an  exception  be  made  to  allow 

me  to  receive  an  award  even  though  I 

may  be  disqualified? 
32.1200    How  will  I  know  if  I  am 

disqualified  under  the  CAA  or  CWA? 
32.1205    What  procedures  must  I  follow  to 

have  my  procurement  and 

nonpnxnirement  eligibility  reinstated 

under  the  CAA  or  CWA? 
32.1210    Will  anyone  else  provide 

information  to  the  EPA  debarring  official 

concerning  my  reinstatement  request? 
32.1215    What  happens  if  I  disagree  with  the 

information  provided  by  others  to  the 

EPA  debarring  official  on  my 

reinstatement  request? 
32.1220    What  will  the  EPA  debarring 

official  consider  in  making  a  decision  on 

my  reinstatement  request? 
32.1225    When  will  the  EPA  debarring 

official  make  a  decision  on  my 

reinstatement  request? 
32.1230    How  will  the  EPA  debarring 

official  notify  me  of  the  reinstatement 

decision? 
32.1300    Can  I  resolve  my  eligibility  status 

under  terms  of  an  administrative 

agreement  without  having  to  submit  a 

formal  reinstatement  request? 
32.1305    What  are  the  consequences  if  I 

mislead  the  EPA  in  seeking 

reinstatement  or  foil  to  comply  with  my 

.administrative  agreement? 
32.1400    How  may  1  appeal  a  decision 

denying  my  request  for  reinstatement? 


32.1500    If  I  am  reinstated,  when  will  my 
name  be  removed  from  the  GSA  List? 

32.1600    What  definitions  apply  specifically 
to  actions  under  this  subpart? 

Appendix  to  Part  32— Covered  Transactions 

Authority:  33  U.S.C.  1251  et  seq.;  42  U.S.C. 
7401  et  seq.;  Sec.  2455.  Pub,  L.  103-355,  W8 
Stat.  3327  (31  U.S.C.  6101  note);  E.0. 11738 
(3  CFR,  1973  Comp.,  p.  799);  E.O.  12549  (3 
CFR,  1986  Comp.,  p.  189);  E.O.  12689  (3  CFR, 
1989  Comp.,  p.  235). 

2.  Part  32  is  further  amended  as  set 
forth  below. 

a.  "(Agency  noiin]"  is  removed  and 
"EPA"  is  added  in  its  place  wherever  it 
occurs. 

b.  "(Agency  adjective)"  is  removed 
and  "EPA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "(Agency  head  or  designee)"  is. 
removed  and  "EPA  Debarring  Official" 
is  added  in  its  place  wherever  it  occurs. 

3.  Section  32.220  is  further  amended 
by  adding  a  paragraph  (d)  to  read  as 
follows: 

§  32.220    Are  any  procurement  contracta 
included  aa  covered  transactions? 

***** 

(d)  The  contract  is  awarded  by  any 
contractor,  subcontractor,  supplier, 
consultant  or  its  agent  or  representative 
in  any  transaction,  regardless  of  tier,  to 
be  funded  or  provided  by  the  EPA  under 
a  nonprocurement  transaction  that  is 
expected  to  equal  or  exceed  $25,000.  . 
(See  optional  lower  tier  coverage  shown 
in  the  diagram  in  the  appendix  to  this 
part.) 

4.  Section  32.440  is  added  to  read  as 

follows: 

S32.440    WhatmettKMLdolusato 
communicate  those  requifsments  to 
participants? 

To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participant's  compliance  with 
subpart  C  of  this  part,  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tira  covered 
transactions. 

5.  Section  32.765  is  added  to  subpart 
G  to  read  as  follows: 

§32.765    How  may  I  appeal  my 
auapenaion? 

(a)  If  the  EPA  suspending  official 
issues  a  decision  under  §  32.755  to 
continue  your  suspension  after  you 
present  information  in  opposition  to 
that  suspension  under  §  32.720,  you  can 
ask  for  review  of  the  suspending 
official's  decision  in  two  ways: 

(1)  You  may  ask  the  suspending 
official  to  reconsider  the  decision  for 
material  errors  of  fact  or  law  that  you 
believe  will  change  the  outcome  of  the 
matter;  and/or 


(2)  You  may  request  the  Director, 
Office  of  Grants  and  Debarment  (OGD 
Director),  to  review  the  suspending 
official's  decision  to  continue  your 
suspension  within  30  days  of  your 
receipt  of  the  suspending  official's 
decision  imder  §  32.755  or  paragraph 
(a)(1)  of  this  section.  However,  the  OGD 
Director  can  reverse  the  suspending 
official's  decision  only  where  the  OGD 
Director  finds  that  the  decision  is  based 
on  a  clear  error  of  material  fact  or  law, 
or  where  the  OGD  Director  finds  that  the 
suspending  official's  decision  was 
arbitrary,  capricious,  or  an  abuse  of 
discretion. 

(b)  A  request  for  review  under  this 
section  must  be  in  writing;  state  the 
specific  findings  you  believe  to  be  in 
error;  and  include  the  reasons  or  legal 
bases  for  your  position. 

(c)  A  review  under  paragraph  (a)(2)  of 
this  section  is  solely  within  the 
discretion  of  the  OGD  Director  who  may 
also  stay  the  suspension  pending  review 
of  the  suspending  official's  decision. 

(d)  The  EPA  suspending  official  and 
the  OGD  Director  must  notify  you  of 
their  decisions  imder  this  section,  in 
writing,  using  the  notice  procedures  at 
§§32.615  and  32.975. 

6.  Section  32.890  is  added  to  subpart 
H  to  read  as  follows: 

S32.890    How  may  I  appeal  my  deberment? 
(a)  If  the  EPA  debarring  official  issues 
a  decision  imder  §  32.870  to  debar  you 
after  you  present  information  in 
opposition  to  a  proposed  debarment 
imder  §  32.815,  you  can  ask  for  review 
of  the  debarring  official's  decision  in 
two  ways: 

(1)  You  may  ask  the  debarring  official 
to  reconsider  the  decision  for  matnial 
errors  of  fact  or  law  that  you  believe  will 
change  the  outcome  of  the  matter;  and/ 
or 

(2)  You  may  request  the  Director. 
Office  of  Grants  and  Debarment  (OGD 
Director),  to  review  the  debarring 
official's  decision  to  debar  you  vtrithin 
30  days  of  your  receipt  of  the  debarring 
official's  decision  under  §  32.870  or 
paragraph  (a)(1)  of  this  section. 
However,  the  OGD  Director  can  reverse 
the  debairing  official's  decision  only 
where  the  OGD  Director  finds  that  the 
decision  is  based  on  a  clear  error  of 
material  feet  or  law,  or  where  the  OGD 
Director  finds  that  die  debairing 
official's  decision  was  arbitrary, 
capricious,  or  an  abuse  of  discretion. 

(b)  A  request  for  review  under  this 
section  must  be  in  writing;  state  the 
specific  findings  you  believe  to  be  in 
error;  and  include  the  reasons  or  legal 
bases  for  your  position. 

(c)  A  review  tmder  paragraph  (a)(2]  of 
this  section  is  solely  within  the 
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discretion  of  the  OGD  Director  who  may 
also  stay  the  debarment  pending  review 
of  the  debarring  official's  decision. 

(d)  The  EPA  debarring  official  and  the 
OGD  Director  must  notify  you  of  their 
decisions  tmder  this  section,  in  writing, 
using  the  notice  procedures  at  §§  32.615 
and  32.975. 

7.  Section  32.995  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 

§32.995    Principal. 

**.*•* 

(c)  Other  examples  of  individuals  who 
are  principals  in  EPA  covered 
transactions  include:  • 

(1)  Principal  investigators; 

(2)  Technical  or  management 
consiUtants; 

(3)  Individuals  performing  chemical 
or  scientific  analysis  or  oversight; 

(4)  Professional  service  providers 
such  as  doctors,  lawyers,  accoimtants, 
engineers,  etc.; 

(5)  Individueds  responsible  for  the 
inspection,  sale,  removal, 
transportation,  storage  or  disposal  of 
solid  or  hazardous  waste  or  materials; 

(6)  Individuals  whose  duties  require 
special  licenses; 

(7)  Individuals  that  certify, 
authenticate  or  authorize  billings;  and 

(8)  Individuals  that  serve  in  positions 
of  public  trust. 

8.  Subpart  J  is  added  to  read  as 
follows: 

Subpart  J — Statutoiry  DIsquallftcation 
and  Relnatatement  Undar  tha  Claan  Air 
Act  and  Clean  Water  Act 

§32.1100    What  does  this  subpart  do? 

This  subpart  explains  how  the  EPA 
administers  section  306  of  the  Clean  Air 
Act  (CAA)  (42  U.S.C.  7606),  and  section 
508  of  the  Clean  Water  Act  (CWA)  (33 
U.S.C.  1368),  which  disqualify  persons 
convicted  for  certain  onuses  under 
those  statutes  (see  §  32.1105),  from 
eligibility  to  receive  certain  contracts, 
subcontracts,  assistance,  loans  and  other 
benefits  (see  coverage  imder  the  Federal 
Acquisition  Regulation  (FAR),  48  CFR 
part  9,  subpart  9.4,  and  subparts  A 
through  I  of  this  part).  It  also  explains: 
the  procedures  for  seeking  reinstatement 
of  a  person's  eligibility  under  the  CAA 
or  CWA;  the  criteria  and  standards  that 
apply  to  EPA's  decision-making  process; 
and  requirements  of  award  officials  and 
others  involved  in  Federal  procurement 
and  nonprocurement  activities  in 
carrying  out  their  responsibilities  under 
the  CAA  and  CWA. 

§32.1105    Does  this  sutipart  apply  to  me? 

(a)  Portions  of  this  subpart  apply  to 
you  if  you  are  convicted  or  likely  be 


convicted  of  any  offense  under  section 
7413(c)  of  the  CAA  or  section  1319(c)  of 
the  CWA. 

(b)  Portions  of  this  subpart  apply  to 
you  if  you  are  the  EPA  debarring 
official,  a  Federal  procurement  or 
nonprocurement  award  official,  a 
participant  in  a  Federal  procurement  or 
nonprocurement  program  that  is 
precluded  from  entering  into  a  covered 
transaction  with  a  person  disqualified 
under  the  CAA  or  CWA,  or  if  you  are 
a  Federal  department  or  agency 
anticipating  issuing  an  exception  to  a 
person  otherwise  disqualified  under  the 
CAA  or  CWA. 

§  32.1 1 10    How  will  a  CAA  or  CWA 
conviction  affect  my  eligibility  to  participate 
in  Federal  contracts,  sut>contracts, 
assistance,  loans  and  other  benefits? 

If  you  are  convicted  of  any  offense 
described  in  §  32.1105.  you  are 
automatically  disqualified  from 
eligibility  to  receive  any  contract, 
subcontract,  assistance,  sub-assistance, 
loan  or  other  nonprocurement  benefit  or 
transaction  that  is  prohibited  by  a 
Federal  department  or  agency  under  the 
Govemmentwide  debarment  and 
suspension  system  [i.e.,  covered 
transactions  under  subparts  A  through  I 
of  this  part,  or  prohibited  awards  under 
48  CFR  part  9,  subpart  9.4),  if  you: 

(a)  Will  perform  any  part  of  the 
transaction  or  award  at  the  facility 
giving  rise  to  your  conviction  (called  the 
violating  facility);  and 
,  (b)  You  own,  lease  or  supervise  the 
violating  facility. 

§32.1115    Can  the  EPA  extend  a  CAA  or 
CWA  disqualification  to  other  facilities? 

The  CAA  specifically  authorizes  the 
EPA  to  extend  a  CAA  disqualification  to 
other  facilities  that  are  owned  or 
operated  by  the  convicted  person.  The 
^A  also  has  authority  under  subparts 
A  through  I  of  this  part,  or  under  48  CFR 
part  9,  subpart  9.4,  to  take  discretionary 
suspension  and  debarment  actions  on 
the  basis  of  misconduct  leading  to  a 
CAA  or  CWA  conviction,  or  for 
activities  that  the  EPA  debarring  official 
believes  were  designed  to  improperly 
circumvent  a  CAA  or  CWA 
disqualification. 

§32.1120    What  is  the  purpose  of  CAA  or 
CWA  disqualification? 

As  provided  for  in  Executive  Order 
11738  (3  CFR,  1973  Comp.,  p.  799),  the 
purpose  of  CAA  and  CWA 
disqualification  is  to  enforce  the  Federal 
Government's  policy  of  undertaking 
Federal  procurement  and 
nonprocurement  activities  in  a  manner 
that  improves  and  enhances 
enviroiunental  quality  by  promoting 


effective  enforcement  of  the  CAA  or 
CWA. 

§32.1125    How  do  award  officials  and 
others  know  if  I  am  disqualified? 

If  you  are  convicted  under  these   " 
statutes,  the  EPA  sends  your  name  and 
address  and  that  of  the  violating  facility 
to  the  General  Services  Administration 
(GSA)  as  soon  as  possible  after  the  EPA 
leams  of  your  conviction.  The  GSA 
places  your  name  and  that  of  the 
violating  facility  on  the  List  of  Parties 
Excluded  from  Procurement  and 
Nonprocurement  Programs  (List),  along 
with  other  information  describing  the 
nature  of  your  disqualification  .  Federal 
award  officials  and  others  who 
administer  Federal  programs  consult  the 
List  before  entering  into  or  approving 
procurement  and  nonprocurement 
transactions.  Award  officials  and  others, 
including  the  public,  may  obtain  a 
yearly  subscription  to  a  printed  version 
of  the  List  from  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  or  by 
calling  the  Govenmient  Printing  Office 
Inquiry  and  Order  Desk  at  (202)  783- 
3238.  As  an  alternative,  anyone  may 
access  the  List  through  the  internet, 
currently  at  http://epls.amet.gov. 

§  32.1 1 30    How  does  disquellfication  under 
the  CAA  or  CWA  differ  from  a  f=ederal 
discretionary  suspension  or  deberment 
action? 

(a)  CAA  and  CWA  disqualifications 
are  exclusions  mandated  by  statute.  In 
contrast,  suspensions  and  debarments 
imposed  under  subparts  A  through  I  of 
this  part  or  under  48  CFR  part  9,  subpart 
9.4,  are  exclusions  imposed  at  the 
discretion  of  Federal  suspending  or 
debarring  officials.  This  means  that  if 
you  are  convicted  of  violating  the  CAA 
or  CWA  provisions  described  under 

§  32.1105,  ordinarily  your  name  and 
that  of  the  violating  facility  is  placed  on 
the  GSA  List  before  you  receive  a 
confirmation  notice  of  the  listing,  or 
have  an  opportunity  to  discuss  the 
disqualification  with,  or  seek 
reinstatement  from,  the  EPA. 

(b)  CAA  or  CWA  disqualification 
applies  to  both  the  person  convicted  of 
the  offense,  and  to  die  violating  facility 
during  performance  of  an  award  or 
covered  transaction  under  the  Federal 
procurement  and  nonprocurement 
suspension  and  debarment  system.  It  is 
the  EPA's  policy  to  carry  out  CAA  and 
CWA  disqualifications  in  a  manner 
which  integrates  the  disqualifications 
into  the  Govenunentwide  suspension 
and  debarment  system.  Whenever  the 
EPA  determines  that  the  risk  presented 
to  Federal  procurement  or 
nonprocurement  activities  on  the  basis 
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of  the  misconduct  which  gives  rise  to  a 
person's  CAA  or  CWA  conviction 
exceeds  the  coverage  afforded  by 
mandatory  disqualification,  the  EPA 
may  use  its  discretionary  authority  to 
suspend  or  debar  a  person  under 
subparts  A  through  I  of  this  part,  or 
under  48  CFR  part  9,  subpart  9.4. 

§32.1135    DOMCAAorCWA 
disqualification  nwan  that  I  must  rsmain 
inaHgibla? 

You  must  remain  ineligible  until  the 
EPA  debarring  official  certifies  that  the 
condition  giving  rise  to  your  conviction 
has  been  corrected.  If  you  desire  to  have 
your  disqualification  terminated,  you 
must  submit  a  written  request  for 
reinstatement  to  the  EPA  debarring 
official  and  support  your  request  with 
persuasive  documentation.  For 
information  about  the  process  for 
reinstatement  see  §§  32.1205  and 
32.1300. 

$32.1140    Can  an  axeefition  ba  matte  to 
allow  ma  to  rscaivs  an  award  avan  though 
I  may  ba  disquaHfiad? 

(a)  After  consulting  with  the  EPA 
debarring  official,  the  head  of  any 
Federal  department  or  agency  (or 
designee)  may  exempt  any  particular 
award  or  a  class  of  awards  with  that 
department  or  agency  from  the 
prohibitions  otherwise  resulting  from 
CAA  or  CWA  disqualification.  In  the 
event  an  exemption  is  granted,  the 
exemption  must: 

(1)  Be  in  writing;  and 

(2)  State  why  the  exemption  is  in  the 
paramount  interests  of  the  United 
States. 

(b)  In  the  event  an  exemption  is 
granted,  the  exempting  department  or 
agency  must  send  a  copy  of  the 
exemption  decision  to  the  EPA 
debairing  official  for  inclusion  in  the 
official  record. 

S32.1200    How  will  I  know  iri  am 
dtequalMad  undar  1»M  CAA  or  CWA? 

There  may  be  several  ways  that  you 
learn  about  your  disqualification.  You 
are  legally  on  notice  by  the  statutes  that 
a  criiidnal  ccmviction  under  the  CAA  or 
CWA  automatically  disqualifies  you.  As 
a  practical  matter,  you  may  learn  about 
your  disqualification  from  your  defense 
counsel,  a  Federal  contract  or  award 
official,  or  from  someone  else  who  sees 
your  name  on  the  GSA  Ldst.  As  a 
courtesy,  the  EPA  will  attempt  to  notify 
you  and  the  owner,  lessor  or  supervisor 
of  the  violating  facility  that  your  names 
have  been  sent  to  the  GSA  for  inclusion 
in  the  List.  The  EPA  will  inform  you  of 
the  procedures  for  seeking  reinstatement 
and  give  you  the  name  of  a  person  you 
can  contact  to  discuss  your 
reinstatement  request. 


§32.1205    What  procedures  must  I  foMow 
to  have  my  procurement  and 
nonprocurement  eligibility  rainstatad  under 
the  CAA  or  CWA? 

(a)  You  must  submit  a  written  request 
for  reinstatement  to  the  EPA  debarring 
official  stating  what  you  believe  the 
conditions  were  that  led  to  your 
conviction,  and  how  those  conditions 
have  been  corrected,  relieved  or 
addressed.  Your  request  must  include 
dociunentation  sufficient  to  support  all 
material  assertions  you  make.  The 
debarring  official  must  determine  that 
all  the  technical  and  non-technical 
causes,  conditions  and  consequences  of 
yoin  actions  have  been  sufficiently 
addressed  so  that  the  Government  can 
confidently  conduct  future  business 
activities  with  you,  and  that  your  future 
operations  will  be  conducted  in 
compliance  with  the  CAA  and  CWA. 

(b)  You  may  begin  the  reinstatement 
process  by  having  informal  discussions 
with  the  EPA  representative  named  in 
yoiu  notification  of  listing.  Having 
informal  dialogue  with  that  person  will 
make  you  aware  of  the  EPA  concerns 
that  must  be  addressed.  The  EPA 
representative  is  not  required  to 
negotiate  conditions  for  your 
reinstatement.  However,  beginning  the 
reinstatement  process  with  informal 
dialogue  increases  the  chance  of 
achieving  a  favorable  outcome,  and 
avoids  unnecessary  delay  that  may 
result  from  an  incomplete  or  inadequate 
reinstatement  request.  It  may  also  allow 
you  to  resolve  your  disqualification  by 
reaching  an  agreement  with  the  EPA 
debarring  official  imder  informal 
procedures.  Using  your  informal  option 
first  does  not  prevent  you  from 
submitting  a  formal  reinstatement 
request  with  the  debarring  official  at  any 
time. 

§32.1210    Will  anyone  alaa  provide 
infonTMrtion  to  the  EPA  dabaifiing  officiai 
concerning  my  reinstatsmant  raquaat? 

If  you  request  reinstatement  under    , 
§  32.1205,  the  EPA  debairing  official 
may  obtain  review  and  comment  on 
your  request  by  anyone  who  may  have 
information  about,  or  an  official  interest 
in,  the  matter.  For  example,  the 
debarring  official  may  consiilt  with  the 
EPA  Regional  offices,  the  Department  of 
Justice  or  other  Federal  agencies,  or 
state,  tribal  or  local  governments.  The 
EPA  debarring  official  will  make  sure 
that  you  have  an  opportunity  to  address 
important  allegations  or  information 
contained  in  the  administrative  record 
before  making  a  final  decision  on  your 
request  for  reinstatemrait. 


§32.1215    What  happens  if  I  disagree  with 
the  information  provided  by  others  to  the 
EPA  debarring  official  on  my  rainstatamant 
request? 

(a)  If  your  reinstatement  request  is 
based  on  factual  information  (as 
opposed  to  a  legal  matter  or 
discretionary  conclusion)  that  is 
different  from  the  information  provided 
by  others  or  otherwise  contained  in  the 
administrative  record,  the  debarring 
official  will  decide  whether  those  facts 
are  genvunely  in  dispute,  and  material  to 
making  a  decision.  If  so,  a  fact-finding 
proceeding  will  be  conducted  in 
accordance  with  §§  32.830  through 
32.840,  and  the  debarring  official  will 
consider  the  findings  when  making  a 
decision  on  yoin  reinstatement  request. 

(b)  If  the  basis  for  yoin  disagreement 
with  the  information  contained  in  the 
administrative  record  relates  to  a  legal 
issue  or  discretionary  conclusion,  or  is 
not  a  genuine  dispute  over  a  material 
fact,  you  will  not  have  a  fadt-finding 
proceeding.  However,  the  debarring 
official  will  allow  you  ample 
opportimity  to  support  your  position  for 
the  record  and  present  matters  in 
opposition  to  your  continued 
disqualffication.  A  siunmary  of  any 
information  you  provide  orally,  if  not 
already  recorded,  should  also  be 
submitted  to  the  debarring  official  in 
writing  to  assure  that  it  is  preserved  for 
the  d^arring  official's  consideration 
and  the  admioistrative  record. 

§32.1220   ¥ntat  will  the  EPA  debarring 
official  consider  in  maldng  a  decision  on  my 
I  sinsunamani  request  r 

(a)  The  EPA  debarring  official  will 
consider  all  information  and  arguments 
contained  in  the  administrative  record 
in  support  of,  or  in  opposition  to,  your 
request  for  reinstatement,  including  any 
findings  of  material  fact. 

(bjllie  debarring  official  vdll  also 
consider  any  mitigating  or  aggravating 
factors  tiiat  may  relate  to  your 
conviction  or  the  circumstances 
surrounding  it,  including  any  of  those 
factors  that  appear  in  §  32.860  that  may 
apply  to  your  situation. 

(c)  Finally,  if  disqualification  applies 
to  a  business  entity,  die  debarring 
official  will  consider  any  corporate  or 
business  attitude,  policies,  practices  and 
procedures  that  contributed  to  the 
events  leading  to  conviction,  at  that 
may  have  been  implemented  since  the 
date  of  the  misconduct  or  conviction. 
You  can  obtain  any  current  policy 
directives  issued  by  the  EPA  that  apply 
to  CAA  or  CWA  disqualification  or 
reinstatement  by  contacting  the  Office  of 
the  EPA  Debairing  Official,  U.S. 
Environmental  Protection  Agency. 
Office  of  Grants  and  D^>arment  (3901- 
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R),  1200  Pennsylvania  Avenue  NW., 
Washington,  E>C  20460. 

§32.1225    When  will  the  EPA  debarring 
official  make  a  decision  on  my 
reinstatement  request? 

(a)  The  EPA  debarring  official  will 
make  a  decision  regarding  your 
reinstatement  request  imder 

§  32.1205(a),  when  the  administrative 
record  is  complete,  and  he  or  she  can 
determine  whether  the  condition  giving 
rise  to  the  CAA  or  CWA  conviction  has 
been  corrected — usually  within  45  days 
of  closing  the  administrative  record. 

(b)  A  reinstatement  request  is  not 
officially  before  the  debarring  official 
while  you  are  having  informal 
discussions  imder  §  32.1205(b). 

§32.1230    How  will  the  EPA  debarring 
official  notify  me  of  the  rainstatamant 
decision? 

The  EPA  debarring  official  will  notify 
you  of  the  reinstatement  decision  in 
writing,  using  the  same  methods  for 
commimicating  debarment  or 
suspension  action  notices  under 
§32.615. 

§32.1300    Can  I  resolve  my  eligibility 
status  under  terms  of  an  adminiatrative 
agreement  without  having  to  submit  a 
formal  reinstatement  requaat? 

(a)  The  EPA  debarring  official  may,  at 
any  time,  resolve  your  CAA  or  CWA 

eligibility  status  under  the  terms  of  an 
administrative  agreement.  Ordinarily, 
the  debarring  official  will  not  make  an 
offer  to  you  for  reinstatement  imtil  after 
the  administrative  record  for  decision  is 
complete,  or  contains  enough 
information  to  enable  him  or  her  to 
make  an  informed  decision  in  the 
miatter. 

(b)  Any  resolution  of  your  eligibility 
status  under  the  CAA  or  CWA  resulting 
from  an  administrative  agreement  must 
include  a  certification  that  the  condition 
giving  rise  to  the  conviction  has  been 
corrected. 

(c)  The  EPA  debarring  official  may 
enter  into  an  administrative  agreement 
to  resolve  CAA  or  CWA  disqiialification 
issues  as  part  of  a  comprehensive 
criminal  plea,  civil  or  administrative 
agreement  when  it  is  in  the  best  interest 
of  the  United  States  to  do  so. 

§32.1305    Whatarethaconaaquancasifl 
mislead  the  EPA  in  aaaWng  rainstatamant 
or  fail  to  comply  with  my  administrathre 
agraamant? 

(a)  Any  certification  of  correction 
issued  by  the  EPA  debarring  official, 
whether  the  certification  results  fivm  a 
reinstatement  decision  under 
§§  32.1205(a)  and  32.1230,  or  frvm  an 
administrative  agreement  imder 
§§  32.1205(b)  and  32.1300.  is 


conditioned  upon  the  accuracy  of  the 
information,  representations  or 
assurances  made  during  development  of 
the  administrative  record. 

(b)  If  the  EPA  debarring  official  finds 
that  he  or  she  has  certified  correction  of 
the  condition  giving  rise  to  a  CAA  or 
CWA  conviction  or  violation  on  the 
basis  of  a  false,  misleading,  incomplete 
or  inaccurate  information;  or  if  ^  person 
fails  to  comply  with  material  condition 
of  an  administrative  agreement,  the  EPA 
debarring  official  may  revoke  the 
certification  of  correction  and 
immediately  reinstate  the  CAA  or  CWA 
disqualification.  In  addition,  the  EPA 
debarring  official  may  take  suspension 
or  debarment  action  against  the 
person(s)  responsible  for  the 
misinformation  or  noncompliance  with 
the  agreement  as  appropriate.  If  anyone 
provides  false,  inaccurate,  incomplete  or 
misleading  information  to  EPA  in  an 
attempt  to  obtain  reinstatement,  the  EPA 
debarring  official  will  refer  the  matter  to 
the  EPA  Office  of  the  Inspector  General 
for  potential  criminal  or  civil  action. 

§  32.1 400    How  may  I  appeal  a  decision 
denying  my  raquaat  for  reinstatement? 

(a)  U  the  EPA  debarring  official  denies 
your  request  for  reinstatement  under  the 
CAA  or  CWA,  you  can  ask  for  review  of 
the  EPA  debarring  official's  decision  in 
two  ways: 

(1)  You  may  ask  the  debarring  official 
to  reconsider  the  decision  for  material 
errors  of  fact  or  law  that  you  believe  will 
change  the  outcome  of  the  matter;  and/ 
or 

(2)  You  may  request  the  Director, 
Office  of  Grants  and  Debarment  (OGD 
Director),  to  review  the  debarring 
official's  denial  within  30  days  of  your 
receipt  of  the  debarring  official's 
decision  under  §  32.1230  or  paragraph 
(a)(1)  of  this  section.  However,  the  OGD 
Director  can  reverse  the  debarring 
official's  decision  denying  reinstatement 
only  where  the  OGD  Director  finds  that 
there  is  a  clear  error  of  material  fact  or 
law,  or  where  the  OGD  Director  finds 
that  the  debarring  official's  decision  was 
arbitrary,  capricious,  or  an  abuse  of 
discretion. 

(b)  A  request  for  review  imder  this 
section  must  be  in  writing  and  state  the 
specific  findings  you  believe  to  be  in 
error  and  the  reason  for  your  position. 

(c)  A  review  by  the  OGD  Director 
under  this  section  is  solely  within  the 
discretion  of  the  OGD  Director. 

(d)  The  OGD  Director  must  notify  you 
of  his  or  her  decision  under  this  section, 
in  writing,  using  the  notice  procedures 
identified  at  §§  32.615  and  32.975. 


§32.1500    H I  am  reinstated,  whan  will  my 
name  be  removed  from  the  GSA  List? 

(a)  If  your  eligibility  for  procurement 
and  nonprocurement  participation  is 
restored  under  the  CAA  or  CWA, 
whether  by  decision,  appeal,  or  by 
administrative  agreement,  the  EPA  will 
notify  the  GSA  within  5  working  days 
of  your  reinstatement  and  ask  GSA  to 
remove  your  name  and  that  of  the 
violating  facility  from  the  List. 

(b)  You  may  check  the  List  manually 
or  through  the  internet  as  stated  at 

§  32.1125,  to  confirm  that  your  name 
and  that  of  the  violating  facility  are 
removed  from  the  List  following 
reinstatement.  In  the  event  your  name  is 
not  removed  in  a  timely  manner,  you 
should  call  the  EPA  debarring  official  or 
the  EPA  representative  identified  under 
the  agency  contacts  section  of  the  List  to 
inform  them  that  the  listing  has  not 
been  removed. 

§32.1600    What  definitions  apply 
specifically  to  actions  under  this  suttpart? 

In  addition  to  definitions  under 
subpart  I  of  this  part  that  apply  to  this 
part  as  a  whole,  the  following  two 
definitions  apply  specifically  to  CAA 
and  CWA  disquahfications'  under  this 
subpart: 

(a)  Person  means  an  individual, 
corporation,  partnership,  association, 
state,  municipality,  conunission.  or 
political  subdivision  of  a  state,  or  any 
interstate  body. 

(b)  Violating  facility  means  any 
building,  plant,  installation,  structiu^, 
mine,  vessel,  floating  craft,  location  or 
site  of  operations  that  gives  rise  to  a 
CAA  or  CWA  conviction,  and  is  a 
location  at  which  or  from  which  a 
Federal  contract,  subcontract,  loan, 
assistance  award  or  other  covered 
transaction  may  be  performed.  If  a  site 
of  operations  giving  rise  to  a  CAA  or 
CWA  conviction  contains  or  includes 
more  than  one  building,  plant, 
installation,  structure,  mine,  vessel, 
floating  craft,  or  other  operational 
element,  the  entire  location  or  site  of 
operation  is  regarded  as  the  violating 
facility  unless  otherwise  limited  by  the 
EPA. 

9.  Part  36  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  36-OOVERNMENTWIOE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (FINANCIAL 
ASSISTANCE) 

^tipart  A— Purpoaa  and  Cowaraga 

Sec. 

36.100    What  does  this  part  do? 
36.105    Does  this  part  apply  to  me? 
36.110    Are  any  of  my  Federal  assistance 
awards  exempt  from  this  part? 


I7...J— _l    D. 
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36. 1 1 5    Does  this  part  affect  the  Federal 
contracts  that  I  receive? 

Subpart  B— AaquirMnents  for  Ftociptonts 
OttMT  Than  Individuals 

36.200    What  must  I  do  to  comply  with  this 
part? 

36.205    What  must  I  include  in  my  drug-free 
workplace  statement? 

36.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

36.215    What  must  I  include  in  my  drug-free 
awareness  program? 

36.220    By  when  must  I  publish  my  drug- 
fr-ee  workplace  statement  and  establish 
my  drug-free  awareness  program? 

36.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

36.230    How  and  when  must  I  identify 
workplaces? 

SubfMrt  C— Raquiranwnts  for  Racipiants 
Wlio  Ara  Individuato 

36.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

36.301  (Reserved] 

Subpart  D-Aaaponsibilitlaa  of  EPA 
Awarding  Omciais 

36.400    What  are  my  responsibilities  as  an 
EPA  awarding  official? 

Subpart  E— Violations  of  TMs  Part  and 
Conaoquaneas 

36.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
36.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
36.510    What  actions  will  the  Federal 

Govenunent  take  against  a  recipient 

determined  to  have  violated  this  part? 
36.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F—Oafinitiona 

36.605  Award. 

36.610  Controlled  substance. 

36.615  Conviction. 

36.620  Cooperative  agreement. 

36.625  Criminal  drug  statute. 

36.630  Debarment. 

36.635  Drug-6«e  workplace. 

36.640  Employee. 

36.645  Federal  agency  or  agency. 

36.650  Grant: 

36.655  Individual. 

36.660  Recipient. 

36.665  State. 

36.670  Suspension. 

Authority:  41  U.S.C.  701  et  seq. 

10.  Part  36  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"EPA"  is  added  in  its  place  wherever  it 
occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "EPA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "EPA  Administrator  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 


d.  "[Agency  head]"  is  removed  and 
"EPA  Administrator"  is  added  in  its 
place  wherever  it  occtus. 

11.  Section  36.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "40  CFR  part  32"  in  its  place.  , 

12.  Section  36.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"and  adding  "40 
CFR  part  31"  in  its  place. 

GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  105-68  and  105-74  , 

RIN3090-AH35 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  J.  Suda,  Special  Assistant  for 
Contractor  Integrity,  General  Services 
Administration.  1800  F  Street  NW., 
Washington.  DC  20405-0002,  (202)  501- 
4770.  e-mail:  donald.suda.@gsa.gov 

List  of  Subjects 

41  CFR  Part  105-68 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Grant  programs.  Reporting  and 
recordkeeping  requirements. 

41  CFR  Part  105-74 

Administrative  practice  and 
procedure,  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Approved:  July  5.  2001. 
Stephen  A.  Perry. 
Administrator  of  General  Services. 

For  the  reasons  stated  in  the 
preamble,  the  General  Services 
Administration  proposes  to  amend  41 
CFR  chapter  105  as  follows: 

CHAPTER  105— {AMENDED] 

1.  Part  105-68  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  105-68— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

105-68.25    How  is  this  part  organized? 
105-68.50    How  is  this  part  written? 
105-68.75    Do  terms  in  this  part  have 
special  meanings? 

Subpart  A— Ganaral 

105-68.100    What  does  this  part  do? 
105-68.105    Does  this  part  apply  to  me? 
105-68.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
105-68.115    How  does  an  exclusion  restrict 

a  person's  involvement  in  covered 

transactions? 


105-68.120    May  we  grant  an  exception  to 

let  an  excluded  person  participate  in  a 

covered  transaction? 
105-68.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
105-68.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
105-68.135    May  the  General  Services 

Administration  exclude  a  person  who  is 

not  currently  participating  in  a 

nonprocurement  transaction? 
105-68.140    How  do  I  know  if  a  person  is 

excluded? 
105-68.145    Does  this  part  cover  persons 

who  are  disqualified  as  well  as  those 

who  are  excluded  from  nonprocurement 

transactions? 

Subpart  B— Covarad  Tranaactiona 

105-68.200    What  is  a  covered  transaction? 
105-68.205    Why  is  it  important  to  know  if 

a  particular  transaction  is  a  covered 

transaction? 
105-68.210    Which  nonprocurement 

transactions  are  covered  transactions? 
105-68.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
105-68.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
105-68.225    How  do  I  know  if  a  transaction 

that  I  may  participate  in  is  a  covered 

transaction? 

Subpart  C— Raaponsibilitiaa  of  Participanta 
Ragarding  Tranaactiona 

Doing  Business  With  Other  Persona 

105-68.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
105-68.305    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
105-68.310    May  I  use  the  services  of  an 

excluded  person  imder  a  covered 

transaction? 
105-68.315    Must  I  verify  that  principals  of 

my  covered  transactions  are  eligible  to 

participate? 
105-68.320    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
105-68.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclonng  Information — ^Primary  Tier 
Participants 

105-68.330    What  information  must  I 
provide  before  entering  into  a  covered 
transaction  with  the  General  Services 
Administration? 

105-68.335    If  I  disclose  unfavorable 

information  required  under  §  105-68.330 
will  I  be  prevented  from  entering  into  the 
transaction? 

105-68.340    What  happens  if  I  fail  to 

disclose  the  ihform'afiod  required  under 
§105-68.330? 

105-68.345    What  must  I  do  if  I  learn  of  the 
information  required  under  §  105-68.330 
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after  entering  into  a  covered  transaction 
with  the  General  Services 
Administration? 

Disclosing  Information  Lower — ^Tier 
Participants 

105-68.350    What  information  must  I 

provide  to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

105-68.355    What  happens  if  I  fail  to 

disclose  the  information  required  under 
§  105-68.350? 

105-68.360    What  must  I  do  if  I  learn  of 
information  required  under  §  105-68.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D — Responsibilities  of  GSA 
Officials  Regarding  Transactions 

105-68.400     May  I  enter  into  a  transaction 

with  an  excluded  or  disqualiffed  person? 
105-68.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
105-^8.410    May  I  approve  a  participant's 

use  of  the  services  of  an  excluded 

person? 
105-68.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
105-68.420    May  I  approve  a  transaction 

with  an  excluded  or  disqualified  person 

at  a  lower  tier? 
105-68.425    When  do  I  check  to  see  if  a 

person  is  excluded  or  disqualified? 
105-68.430    How  do  I  check  to  see  if  a 

person  is  excluded  or  disqualified? 
105-68.435     What  must  I  require  of  a 

primary  tier  participant? 
105-68.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
105-68.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disquailified  person? 
105-68.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under  §  105- 

68.330? 
105-68.455    What  may  I  do  if  a  lower  tier 

participant  foils  to  disclose  the 

information  required  imder  §  105-68.350 

to  the  next  higher  tier? 

Subpart  E—GovemmantwMa  Uat  of  Paitiaa 
Exdudad  or  DiaquaHflad  FromFadarai 
Procwwnant  and  Nonprocuraniant 


105-68.500    What  is  the  purpose  of  the  List? 
105-68.505    Who  uses  the  List? 
105-68.510    Who  maintains  the  List? 
105-68.515    What  specific  information  is  on 

the  List? 
105-68.520    Who  gives  the  GSA  the 

information  that  it  puts  on  the  List? 
1 05-68.S2S    Whom  do  I  ask  if  I  have 

questions  about  a  person  on  the  List? 
105-68.530    Where  can  I  get  the  List? 


SiApait  P— Ganaral  Prindplaa  Relating  to 
Suapansion  and  Dabamant  Actioni 

105-68.600    How  do  suspension  and 
debarment  actions  start? 


105-68.605    How  does  suspension  differ 

fix)m  debarment? 
105-68.610    What  procedures  does  the 

General  Services  Administration  use  in 

suspension  and  debarment  actions? 
105-68.615    How  does  the  General  Services 

Administration  notify  a  person  of 

suspension  and  debarment  actions? 
105-68.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
105-68.625    What  is  the  scope  of  a 

suspension  or  debarment  action? 
105-68.630    May  the  General  Services 

Administration  impute  the  conduct  of 

one  person  to  another? 
105-68.635    May  the  General  Services 

Administration  settle  a  debarment  or 

suspension  action? 
105-68.640    May  a  settlement  include  a 

voluntary  exclusion? 
105-68.645     Do  other  Federal  agencies  know 

if  the  General  Services  Administration 

agrees  to  a  voluntary  exclusion? 

Subpart  G — Suspension 

105-68.700    When  may  the  suspending 

official  issue  a  suspension? 
105-68.705    What  does  the  suspending 

official  consider  in  issuing  a  suspension? 
105-68.710    When  does  a  suspension  take 

effect? 
105-68.715    What  notice  does  the 

suspending  official  give  me  if  I  am 

suspended? 
105-68.720    How  may  I  contest  a 

suspension? 
105-68.725    How  much  time  do  I  have  to 

contest  a  suspension? 
105-68.730    What  information  must  I 

provide  to  the  suspending  official  if  I 

contest  a  suspension? 
105-68.735    Under  what  conditions  do  I  get 

an  additional  opportunity  to  challenge 

the  facts  on  which  the  suspension  is 

based? 
105-68.740    Are  suspension  proceedings 

formal? 
105-68.745    Is  a  record  made  of  fact-finding 

proceedings? 
105-68.750    What  does  the  suspending 

official  consider  in  deciding  whether  to 

continue  or  terminate  my  suspension? 
105-68.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
105-68.760    How  long  may  my  suspension 

last? 

Subpert  H— Debarment 

105-68.800    What  are  the  causes  for 

debarment? 
105-68.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
105-68.810    When  does  a  debarment  take 

efiiect? 
105-68.815    How  may  I  contest  a  proposed 

debarment? 
105-68.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
105-68.825    What  information  must  I 

provide  to  the  debarring  official  if  I 

contest  a  proposed  debarment? 
105-68.830    Under  what  conditions  do  I  get 

an  additional  opportunity  to  challengjs 

the  facts  on  which  the  proposed 

debarment  is  based? 


105-68.835    Are  debarment  proceedings 

formal? 
105-68.840    Is  a  record  made  of  fact-finding 

proceedings? 
105-68.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
105-68.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
105-68.855    Who  has  the  burden  of  proof  in 

a  debarment  action? 
105-68.860    What  factors  may  influence  the 

debarring  official's  decision? 
105-68.865    How  long  may  my  debarment 

last? 
105-68.870    When  do  I  know  if  the 

debarring  official  debars  me? 
105-68.875     May  I  ask  the  debarring  official 

to  reconsider  a  decision  to  debar  me? 
105-68.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
105-68.885    May  the  debarring  official 

extend  a  debarment? 

Subpart  I— Definitions 

105-68.900    Adequate  evidence.. 

105-68.905     Affiliate. 

105-68.910    Agency. 

105-68.915     Agent  or  representative. 

105-68.920    Civil  judgment. 

105-68.925    Conviction. 

105-68.930    Debarment 

105-68.935    Debarring  official. 

105-68.940    Disqualified. 

105-68.945     Excluded  or  exclusion. 

105-68.950     Indictment. 

105-68.955    Ineligible  or  ineligibility. 

105-68.960     Legal  proceedings. 

105-68.965    List  of  Parties  Excluded  or 
Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

105-68.970     Nonprocurement  transaction. 

105-68.975     Notice. 

105-68.980    Participant 

105-68.985     Person. 

105-68.990    Preponderance  of  the  evidence. 

105-68.995     Principal. 

105-68.1000    Respondent. 

105-68.1005    State. 

105-68.1010    Suspending  official. 

105-68.1015     Suspension. 

105-68.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Reeervad] 

Appendix  to  Part  lOS-68 — Covered 
Transections 

Authority:  Sec.  2455.  Pub.L.  103-355, 108 
Stat.  3327;  E.O.  12549,  3  CFR,  1986  Comp., 
p.  189:  E.O.  12689,  3  CFR,  1989  Comp.,  p. 
235. 

2.  Part  105-68  is  further  amended  as 
set  forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"General  Services  Administration"  is 
added  in  its  place  wherever  it  occurs. 

b.  "(Agency  adjective]"  is  removed 
and  "GSA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Administrator  of  General 
Services"  is  added  in  its  place  wherever 
it  occurs. 
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3.  Section  105-68.440  is  added  to 
read  as  follows: 

1105-68.440    WbatmflfthoddoliMato 
coimminlcal*  thoM  raquiremMits  to 
partieipMits? 

To  communicate  the  requirement,  you 
must  include  a  term  or  condition  in  the 
transaction  requiring  the  participants' 
compliance  with  subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 
term  or  condition  in  lower-tier  covered 
transactions. 

4.  Part  105-74  is  added  to  read  as  set 
forth  In  instruction  2  at  the  end  of  the 
common  preamble. 

PART  105-74— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCtAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Covarag* 

Sec. 

105-74.100    What  does  this  part  do? 
105-74.105    Does  this  part  apply  to  me? 
105-74.110    Are  any  of  my  Federal 

assistance  awards  exempt  from  this  part? 
105-74.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Raquiramants  for  Recipients 
Other  Then  individuals 

105-74.200    What  must  I  do  to  comply  with 

this  part? 
105-74.205    What  must  I  include  in  my 

drug-free  workplace  statement? 
105-74.210    To  whom  must  1  distribute  my 

drug-free  workplace  statement? 
105-74.215    What  must  I  include  in  my 

dnig-fr«e  awareness  program? 
105-74.220    By  when  must  I  publish  my 

drug-free  workplace  statement  and 

establish  my  drug-free  awareness 

program? 
105-74.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 

of  drug  violations  in  the  workplace? 
105-74.230    How  and  when  must  I  identify 

workplaces?  i 

Subpert  C—Requirementa  for  Recipients 
WhoAreindividiiels 

105-74.300    What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 
105-74.301     (Reserved) 

Subpert  D— Responsibilities  of  6SA 
AuMvAng  Offlciala 

105-74.400    What  are  my  responsibilities  as 
a  CSA  awarding  official? 

Subpart  E— VMatione  of  This  Part  and 
Coneeouenoes 

105-74.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
105-74.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
105-74.510    What  actions  will  the  Federal 
-  tkivemment  take  against  a  recipient 

determined  to  have  violated  this  part? 
105-74.515    Are  there  any  exceptions  to 

those  actions? 


Subpert  F— OefiniUons 

105-74.605  Award. 

105-74.610  Controlled  substance. 

105-74.615  Ck)nviction. 

105-74.620  Cooperative  agreement. 

105-74.625  Criminal  drug  statute. 

105-74.630  Debarment. 

105-74.635  Drug-free  workplace. 

105-74.640  Employee. 

105-74.645  Federal  agency  or  agency. 

105-74.650  Grant. 

105-74.655  Individual. 

105-74.660  Recipient. 

105-74.665  State. 

105-74.670  Suspension. 

Authority:  41  U.S.C.  701  et  seq. 

5.  Part  105-74  is  further  amended  as 
set  forth  below. 

a.  "(Agency  noun]"  is  removed  and 
"General  Services  Administration"  is 
added  in  its  place  wherever  it  occurs. 

b.  "(Agency  adjective]"  is  removed 
and  "GSA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "(Agency  head  or  designee]"  is 
removed  and  "Administrator  of  General 
Services"  is  added  in  its  place  wherever 
it  occurs. 

d.  "(Agency  head]"  is  removed  and 
"Administrator  of  General  Services"  is 
added  in  its  place  wherever  it  occurs. 

6.  Section  105-74.510(c)  is  further 
amended  by  removing  "(CFR  citation  for 
the  Federal  agency's  regidations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "41  CFR  part  105-68"  in  its 
place. 

7.  Section  105-74.605(a){2)  is  further 
amended  by  removing  "(Agency- 
specific  CFR  citation]"  and  adding 
"41CFR  part  105-71"  in  its  place. 

DEPARTMENT  OF  THE  INTERIOR 

43  CFR  Parts  12, 42  and  43 

RIN  1090-AA79 

FOR  FURTHER  INFORMATION  CONTACT: 
Debra  E.  Sonderman.  Director.  Office  of 
Acquisition  and  Property  Management, 
(202) 208-6431. 

ADDinONAL  SUPPLEMENTARY  INFORMATION: 
The  Department  of  the  Interior 
(Department)  proposes  to  adopt  the 
proposed  common,  govemmentwide 
rule  for  debarment  and  suspension,  and 
the  common,  govemmentwide  rule 
implementing  the  Drug-Free  Workplace 
Act  of  1988,  with  several  specific 
provisions  that  apply  to  the  Department 
of  the  hiterior.  The  two  proposed 
common  rules  are  contained  in  the 
Notice  of  Proposed  Rulemaking  for  a 
number  of  agencies,  earlier  in  this 
document.  This  preamble  for  the 
Department  sets  out  the  headings  of  the 
sections  of  the  proposed  common  rules 
that  the  Department  proposes  to  adopt, 
with  the  appropriate  numbering  system 


for  the  Department.  This  preamble  also 
explains  the  deviations  from  the 
proposed  common  rules. 

The  Department  joined  in  the 
publication  of  the  govemmentwide 
common  rule  which  provided 
requirements  for  nonprociuement 
debarment  and  suspension  by  Executive 
branch  agencies  published  on  May  26, 
1988  (53  FR 19160),  foimd  at  43  CFR 
12.100  to  12.510.  hi  43  CFR  12.200(c)(8), 
the  Department  excluded  from  the 
requirements  of  the  rule  any 
transactions  entered  into  pursuant  to 
Pub.  L.  93-638,  "Indian  Self 
Determination  and  Education 
Assistance  Act,"  since  application  of  the 
common  rule  to  such  transactions  was 
prohibited  by  Pub.  L.  93-638. 

The  Department  also  joined  in  the 
January  31, 1989,  publication  of  the 
ametidment  to  the  govemmentwide 
common  rule  on  nonprocurement 
debarment  and  suspension  and  revised 
Subpart  D  to  implement  the  Dmg-Free 
Workplace  Act  of  1988  (54  FR  4946), 
found  at  43  CFR  12.600  to  12.635. 
At  the  time  of  the  revision  to  the 
common  rule  for  nonprociuement 
debarment  and  suspension  which  was 
issued  in  response  to  Executive  Order 
12689  and  section  2455  of  the  Federal 
Acquisition  Streamlining  Act  of  1994, 
and  published  on  June  26. 1995  (60  FR 
33035).  the  Department  excluded 
additional  transactions  from  the 
requirements  of  the  nonprociuement 
debarment  and  suspension  regulations. 
Specifically,  in  43  CFR  12.200(c)(9)-     ' 
(11),  the  Department  excluded  all 
transactions  concerning  permits, 
licenses,  exchanges  and  other 
apquisitions  of  real  property,  rights-of- 
way,  easements,  mineral  patent  claims, 
water  service  contracts,  and  repayment 
contracts  from  the  nonprocurement 
debarment  and  suspension  regulations. 
In  this  proposed  rule,  the  Department 
will  continue  to  exclude  all  transactions 
excluded  in  the  current  regulations  at  43 
CFR  12.200(c)(8Hll)-  These  exclusions 
are  found  at  43  CFR  42.215  (h)-(k)  in 
the  proposed  rule. 

In  this  proposed  rule,  the  Department 
will  discontinue  the  use  of  a 
certification  from  participants  contained 
in  43  CFR  12.510(a).  The  Department 
proposes  to  include  a  term  or  condition 
in  transaction  documents  which 
requires  the  participants'  compliaiu:e. 
The  term  or  condition  will  also  require 
participants  to  include  a  similar  term  or 
condition  in  lower-tier  covered 
transactions  as  well.  This  new  provision 
is  found  at  43  CFR  42.440  of  the 
proposed  rule. 

"rtie  requirements  for  nonprocurement 
debarment  and  suspension,  ciurentiy 
found  at  43  CFR  12.100  to  12.510  are 
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being  removed  bom  43  CFR  part  12  and 
are  proposed  to  be  placed  in  43  CFR 
part  42. 

The  requirements  for  maintaining  a 
drug-free  workplace,  currently  foimd  at 
43  CFR  12.600  to  12.635.  are  being 
removed  bom  43  CFR  part  12  and  are 
proposed  to  be  placed  in  43  CFR  part 
43. 

Compliance  With  Laws,  Executive 
Orders,  and  Department  Policy 

In  addition  to  the  certifications  stated 
in  the  general  preamble,  the  Department 
is  including  the  following  statements: 

In  accordance  with  Executive  Order 
12630.  the  rule  does  not  have  significant 
takings  implications.  A  takings 
implication  assessment  is  not  required. 
No  takings  of  personal  property  will 
occur  as  a  result  of  this  rule. 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  this  mle  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3  (b)  of  the  Order. 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  under  the  National 
Environmental  Policy  Act  of  1969  is  not 
required. 

In  accordance  with  the  President's 
memorandum  of  April  29, 1994, 
Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  512  DM  2, 
and  Executive  Order  13175  (65  FR 
67249),  we  have  evaluated  possible 
effects  on  Federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  effects  on  tmst  resources. 

List  of  Subjects 

43  CFR  Part  12 

Administrative  practice  and 
procediue,  Contract  programs. 
Cooperative  agreements.  Debarment  and 
suspension.  Grant  programs,  Grant 
administration. 

43  CFR  Part  42 

Administrative  practice  and 
procedure.  Contract  programs, 
Cooperative  agreements,  Debarment  and 
suspension.  Grant  programs.  Grants 
administration.  Reporting  and 
recordkeeping  requirements. 

43  CFR  Part  43 

Administrative  practice  and 
procedure.  Contract  programs. 
Cooperative  agreements.  Chug  abuse. 
Grant  programs,  Grants  administration, 
Reporting  and  recordkeeping 
requirements. 


Dated:  May  30,  2001. 
Robert  J.  Lamb, 

Acting  Assistant  Secretary-Policy, 
Management  and  Budget. 

Accordingly,  for  the  reasons  stated  in 
the  common  preamble  and  in  the  above 
additional  supplementary  information 
section,  43  CFR  subtitie  A  is  proposed 
to  be  amended  as  follows: 

PART  12— ADMINISTRATIVE  AND 
AUDIT  REQUIREMENTS  AND  COST 
PRINCIPLES  FOR  ASSISTANCE 
PROGRAMS 

1.  The  authority  citation  for  part  12  is 
revised  to  read  as  follows: 

Authority:  E.0. 12549  (3  CFR.  1986  Comp., 
p.  189);  E.O.  12689  (3  CFR,  1989  Comp.,  p. 
235);  sec.  2455,  Pub.  L.  103-355.  108  Stat. 
3327  (31  U.S.C.  6101  note);  5  U.S.C.  301; 
U.S.C  6101  note. 

2.  Part  12,  Subpart  D  is  removed  and 
reserved. 

3.  Part  42  is  added  to  read  as  set  forth 
in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  42— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

42.25    How  is  this  part  organized? 
42.50    How  is  this  part  written? 
42.75    Do  terms  in  this  part  have  special 
meanings? 

Sul>part  A— General 

42.100    What  does  this  part  do? 
42.105     Does  this  part  apply  to  me? 
42.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
42.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
42.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
42.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
42.130    Does  an  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
42.135    May  the  Department  of  the  Interior 

exclude  a  person  who  is  not  currently 

participating  in  a  nonprocurement 

transaction? 
42.140    How  do  1  know  if  a  person  is 

excluded? 
42.145    Does  this  part  cover  persons  who  are 

disqualified  as  well  as  those  who  are 

excluded  from  nonprociu'ement 

transactions? 

SubfMrt  B— Covered  TranMctions 

42.200    What  is  a  covered  transaction? 
42.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 


42.210    Which  nonprocurement  transactions 

are  covered  transactions? 
42.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
42.220    Are  any  prociuement  contracts 

included  as  covered  transactions? 
42.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? 

Sij|)pMl  C— RMponsibilMM  of  Participants 
Regarding  Transactions  Doing  Business 
Witt)  Other  Persons 

42.300    May  I  enter  into  a  covered 

transaction  with  an  exchided  or    . 

disqualified  person? 
42.305    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
42.310    May  1  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
42.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
42.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
42.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

42.330    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  Department  of  the 
Interior? 

42.335    If  I  disclose  unfavorable  information 
required  under  §  42.330  will  I  be 
prevented  from  entering  into  the 
transaction? 

42.340    What  happens  if  I  fail  to  disclose  the 
information  required  under  §42.330? 

42.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §42.330  after 
entering  into  a  covered  transaction  with 
the  Department  of  the  Interior? 

Disclosing  Information — Lower  Tier 
Participants 

42.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

42.355    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  42.350? 

42.360    What  must  I  do  if  I  learn  of 

information  required  under  §  42.350  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Rssponsibiiitiss  of  Daportmsnt 
of  the  Interior  Officials  Rsgarding 
Transactions 

42.400    May  I  enter  into  a  transaction  with 
an  excluded  or  disqualified  person? 

42.405     May  I  enter  into  a  covered 
transaction  with  a  participant  if  a 
principal  of  the  transaction  is  excluded? 

42.410    May  I  approve  a  participant's  use  of 
the  services  of  an  excluded  person? 

42.415    What  must  I  do  if  a  Federal  agency 
excludes  the  participant  or  a  principal 
after  I  enter  into  a  covered  transaction? 
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42.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
42.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
42.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disquaUfied? 
42.435    What  must  I  require  of  a  primary  tier 

participant? 
42.440    What  method  do  I  ose  to 

conununicate  those  requirements  to 

participants? 
42.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
42.450    What  action  may  I  take  if  a  primary 

tier  participant  foils  to  disclose  the 
'  information  required  under  §  42.330? 
42.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  42.350  to 

the  next  higher  tier?      ; 

Subpart  C— Oo¥fnmiitwkl»  List  of  Parties 
Exdudad  or  Disquaimad  From  Fodoral 
Procuramant  and  Nonprocufamant 
Piograma 

42.500    What  is  the  purpose  of  the  List? 
42.505    Who  uses  the  List? 
42.510    Who  maintains  the  List? 
42.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
42.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
42.530    Where  can  I  get  the  List? 

Subpwt  r— Canaral  Principlaa  Ralating  to 
Siiapanalon  and  Patiarmafit  Actions 

42.600    How  do  suspension  and  debarment 

actions  start? 
42.605    How  does  suspension  differ  from 

debarment? 
42.610    What  procedures  does  the 

Department  of  the  Interior  use  in 

suspension  and  debarment  actions? 
42.615    How  does  the  Department  of  the 

Interior  notify  a  person  of  suspension 

and  debarment  actions? 
42.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
42.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
42.630    May  the  Department  of  the  Interior 

impute  the  conduct  of  one  person  to 

another? 
42.635    May  the  Department  of  the  Interior 

settle  a  debarment  or  suspension  action? 
42.640    May  a  settlement  include  a 

voluntary  exclusion? 
42.645    Do  other  Federal  agencies  know  if 

the  Department  of  the  Interior  agrees  to 

a  voluntary  exclusion? 

Subpart  G—Suapanalon 

42.700    When  may  the  suspending  ofBcial 

issue  a  suspension? 
42.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
42.710    When  does  a  suspension  take  effect? 
42.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
42.720    How  may  I  contest  a  suspension? 
42.725    How  much  time  do  I  have  to  contest 

a  suspension? 
42.730    What  information  roust  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 


42.735    Under  what  conditions  do  I  get  an 
additional  opportunity  to  challenge  the 
facts  on  which  the  suspension  is  based? 

42.740    Are  suspension  proceedings  formal? 

42.745    Is  a  record  made  of  fact-finding 
proceedings? 

42.750    What  does  the  suspending  official 
consider  in  deciding  whether  to  continue 
or  terminate  my  suspension? 

42.755    When  will  I  know  whether  the 
suspension  is  continued  or  terminated? 

42.760    How  long  may  my  suspension  last? 

Subpart  H — DelMrment 

42.800    What  are  the  causes  for  debarment? 
42.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
42.810    When  does  a  debarment  take  effect? 
42.815    How  may  I  contest  a  proposed 

debarment? 
42.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
42.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
42.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
42.835    Are  debarment  proceedings  formal? 
42.840    Is  a  record  made  of  fact-finding 

proceedings? 
42.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
42.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
42.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
42.860    What  factors  may  influence  the 

debarring  official's  decision? 
42.865    How  long  may  my  debarment  last? 
42.870    When  do  I  know  if  the  debarring 

official  debars  me? 
42.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
42.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
42.88^    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— Definitions 

42.900  Adequate  evidence. . 

42.905  Affiliate. 

42.910  Agency. 

42.915  Agent  or  representative. 

42.920  Civil  judgment. 

42.925  Conviction. 

42.930  Debarment. 

42.935  Debarring  official. 

42.940  Disqualified. 

42.945  Excluded  or  exclusion. 

42.950  Indictment. 

42.955  Ineligible  or  ineligibility. 

42.960  Legal  proceedings. 

42.965  List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

42.970  Nonprocurement  transaction. 

42.975  Notice. 

42.980  Participant. 

42.985  Person. 

42.990  Preponderance  of  the  evidence. 

42.995  Principal. 


42.1000    Respondent. 
42.1005    State. 
42.1010    Suspending  official. 
42.1015    Suspension. 

42.1020    Voluntary  exclusion  or  voluntarily 
excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  42 — Covered  Transactions 

Authority:  E.0. 12549  (3  CFR,  1986  Comp.. 
p.  189);  E.0. 12689  (3  CFR,  J989  Comp.,  p. 
235);  sec.  2455,  Pub.  L.  103-355. 108  Stat. 
3327  (31  U.S.C.  6101  note);  5  U.S.C.  301;  31 
U.S.C. 

4.  Part  42  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun)"  is  removed  and 
"Department  of  the  Interior"  is  added  in 
its  place  wherever  it  occurs. 

b.  "lAgency  adjective]"  is  removed 
and  "Department  of  the  Interior"  is 
added  in  its  place  where  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Director,  Office  of 
Acquisition  and  Property  Management" 
is  added  in  its  place  wherever  it  occurs. 

5.  Section  42.215  is  further  amended 
by  adding  paragraphs  (h)  through  (k)  to 
read  as  follows: 

§42.215    Wtilch  nonprocurement 
transactions  are  not  covered  transactions? 

*  *        *        «        * 

(h)  Transactions  entered  into  pinsuant 
to  PubUc  Law  93-638,  88  Stat.  2203. 

(i)  Under  natural  resoiuce 
management  programs,  permits, 
licenses,  exchanges  and  other 
acquisitions  of  real  property,  rights-of- 
way,  and  easements. 

(j)  Transactions  concerning  mineral 
patent  claims  entered  into  pursuant  to 
30  U.S.C.  22  ei.  seq. 

(k)  Water  service  contracts  and 
repayments  entered  into  pursuant  to  43 
U.S.C.  485. 

6.  Section  42.440  is  added  to  read  as 
follows: 

§42.440    What  method  do  I  use  to 
communicate  tliose  requirements  to 
participants? 

To  commimicate  the  requirement  to 
participants,  you  must  include  a  term  or 
condition  in  ihe  transaction  requiring 
the  participants'  compliance  with 
subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower-tier  covered 
transactions. 

7.  Section  42.935  is  further  amended 
by  adding  paragraph  (b)  to  read  as 
follows: 

§42.935    Dabaning  official. 

•  *        *        *        * 

(b)  The  debarring  official  for  the 
Department  of  the  Interior  is  the 
Director,  Office  of  Acquisition  and 
Property  Management. 
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8.  Section  42.970  is  further  amended 
by  adding  paragraphs  (a)(12)  through  (a) 
(15)  to  read  as  follows: 

§42.970    Nonprocurement  transaction. 

*  *        *        *        * 

(a)  *  *  * 

(12)  Federal  acquisition  of  a  leasehold 
interest  or  any  other  interest  in  real 
property. 

(13)  Concession  contracts. 

(14)  Disposition  of  Federal  real  and 
personal  property  and  natural  resources. 

(15)  Any  other  nonprocujement 
transactions  between  the  Department 
and  a  person. 

*  *        *        *        * 

9.  Section  42.1010  is  further  amended 
by  adding  paragraph  (b)  to  read  as ' 
follows: 

§  42.1 01 0    Suspending  official. 

***** 

(b)  The  suspending  official  for  the 
Department  of  the  Interior  is  the 
Director,  Office  of  Acquisition  and 
Property  Management. 

10.  Part  43  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  43— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

43.100    What  does  this  part  do? 
43.105    Does  this  part  apply  to  me? 
4-3.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
43.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B — Requirements  for  Recipients 
Other  Than  Individuais 

43.200    What  must  I  do  to  comply  with'this 
part? 

43.205    What  must  I  include  in  my  drug-free 
workplace  statement? 

43.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

43.215    What  must  I  include  in  my  drug-free 
awareness  program? 

43.220  By  when  mast  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

43.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

43.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C — Requirements  for  Recipients 
Who  Are  Individuais 

43.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

43.301  Is  there  a  central  point  to  which  I 
may  report  information  required  by 
§43.300? 


Subpart  D — Responsibilities  of  Department 
of  the  Interior  Awarding  Officials? 

43.400    What  are  my  responsibilities  as  a 
Department  of  the  Interior  awarding 
official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

43.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
43.505    How  are  violations  of  this  part 

determined  for  recipients  who  are  • 

individuals? 
43.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
43.515    Are  there  any  exteptions  to  those 

actions? 


Subpan 

t  F— Definitions 

43.605 

Award. 

43.610 

Controlled  substance. 

43.615 

Conviction. 

43.620 

Cooperative  agreement. 

43.625 

Criminal  drug  statute. 

43.630 

Debarment. 

43.635 

Drug-free  workplace. 

43.640 

Employee. 

43.645 

Federal  agency  or  agency 

43.650 

Grant. 

43.655 

Individual. 

43.660 

Recipient. 

43.665 

State. 

43.670 

Suspension. 

Authority:  5  U.S.C.  301;  31  U.S.C.  6101 
note.  7501  ;'41  U.S.C.  Sections  252a  and  701 
et  seq. 

11.  Part  43  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun)"  is  removed  and 
"Department  of  the  Interior"  is  added  in 
its  place  where  it  occius. 

b.  "[Agency  adjective]"  is  removed 
and  "Department  of  the  Interior"  is 
added  in  its  place  wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Director,  Office  of 
Acquisition  and  Property  Management" 
is  added  in  its  place  wherever  it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Secretary  of  the  Interior"  is  added  in 
its  place  wherever  it  occius. 

12.  Section  43.301  is  added  to  read  as 
follows: 

§  43.301    Is  there  a  central  point  to  which 
I  may  report  information  required  by 
§43.300? 

No.  The  Department  of  the  Interior  is 
not  designating  a  central  location  for  the 
receipt  of  these  reports.  Therefore  you 
shall  provide  this  report  to  every  grant 
officer,  or  other  designee  within  a 
Bureau/Office  of  the  Department  on 
whose  grant  activity  the  convicted 
employee  was  working. 

13.  Section  43.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "43  CFR  part  42"  in  its  place. 


14.  Section  43.605(a)(2)  is  further 
amended  by  removing  "(Agency- . 
specific  CFR  citation]"  and  adding  "43 
CFR  part  12"  in  its  place. 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parte  17  and  21 

RIN3067-AD15 

FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Broyles,  Office  of  General 
Counsel.  Federal  Emergency 
Management  Agency,  500  C  Street,  SW., 
Washington.  DC  20472.  (202)  646-3961, 
e-mail  Edward.BroyIes@fema.gov. 

ADDITIONAL  SUPPLEMENTARY  INFORMATKW: 

This  part  proposes  optional  lower  tier 
suspension  and  debarment  coverage  by 
including  a  paragraph  (d)  in  §  17.220  for 
all  contracts  that  equal  or  exceed  the 
$25,000  award  threshold  under  FEMA 
nonprociuement  transactions.  This 
election  maintains  FEMA's  present 
practice  under  the  common  rule. 

In  addition.  §  17.440  proposes  to  use 
terms  or  conditions  to  award 
transactions  as  the  ordinary  means  of 
enforcing  exclusions  under  FEMA 
trsuisactions  rather  than  obtaining 
written  certifications.  This  alternative 
available  under  the  common  rule  is 
more  efficient  than  FEMA's  ciurent 
certification  process  for  prospective 
recipients  and  participants. 

This  proposed  rule  relocates  the 
requirements  for  maintaining  a  drug-free 
workplace  from  44  CFR  part  1 7  to  44 
CFR  part  21. 

List  of  Subiects 

44  CFR  Part  17 

Administrative  practice  and 
procedure.  Grant  programs. 

44  CFR  Part  21 

Administrative  practice  and 
procedure.  Grant  programs,  Drug  abuse. 
Reporting  and  recordkeeping 
requirements. 

Dated:  )une  22.  2001. 
Patricia  A.  English, 
Acting  Chief  Financial  Officer,  Federal 
Emergency  Management  Agency. 

For  the  reasons  stated  in  the  common 
preamble,  the  Federal  Emergency 
Management  Agency  proposes  to  amend 
44  CFR  chapter  I,  as  follows: 

1.  Part  17  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  17— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 


17.25 


How  is  this  part  organized? 
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17.50    How  is  this  part  written? 
17.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General  j 

17.100    What  does  this  part  do? 
17.105    Does  this  part  apply  to  me? 
17.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
17.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
17.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
17.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
17.130    Does  an  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
17.135    May  FEMA  exclude  a  person  who  is 

not  currently  participating  in  a 

nonprocurement  transaction? 
17.140    How  do  I  know  if  a  person  is 

excluded? 
17.145    Does  this  part  cover  persons  who  are 

disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Tranaections 

17.200    What  is  a  covered  transaction? 
17.205    Why  is  it  important  if  a  particular 

transaction  is  a  covered  transaction? 
17.210    Which  nonprocurement  transactions 

are  covered  transactions? 
17.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
17.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
17.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C    neiponilbiHtlee  of  Participants 
flagMiing  Transactions  Doing  Business 
WNn  OUier  Paraons 

17.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
17.305    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
17.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
17.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
17.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
17.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Diacloaiiig  Information — Primary  Tier 
Participants 

17.330    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  FEMA? 


17.335    If  I  disclose  unfavorable  information 
required  under  §  17.330  will  I  be 
prevented  from  entering  into  the 
transaction? 

17.340    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  17.330? 

17.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §  17.330  after 
entering  into  a  covered  transaction  with 
FEMA? 

Disclosing  Information — Lower  Tier 
Participants 

17.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

17.355    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  17.350? 

1 7.360    What  must  I  do  if  I  learn  of 

information  required  under  §  17.350  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Responsibilities  of  FEMA 
Officials  Regarding  Transactions 

17.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
17.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
17.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
17.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
17.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
1 7.425    When  do  I  check  ta  see  if  a  person 

is  excluded  or  disqualified? 
17.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
17.435    What  must  I  require  of  a  primary  tier 

participant? 
1 7.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
17.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
17.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  17.330? 
17.455    What  may  I.do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  17.350  to 

the  next  higher  tier? 

Subpart  E— Govemmentwide  List  of  Perties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

1 7.500    What  is  the  purpose  of  the  List? 
17.505    Who  uses  the  List? 
17.510    Who  maintains  the  List? 
17.515    What  specific  information  is  on  the 

List? 
1 7.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
17.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
17.530    Where  can  I  get  the  List? 


Sut>part  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

17.600    How  do  suspension  and  debarment 

actions  start? 
17.605     How  does  suspension  differ  fit>m 

debarment? 
17.610    What  procedures  does  FEMA  use  in 

suspension  and  debarment  actions? 
17.615    How  does  FEMA  notify  a  person  of 

suspension  and  debarment  actions? 
17.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
17.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
17.630    May  FEMA  impute  the  conduct  of 

one  person  to  another? 
17.635    May  FEMA  settle  a  debarment  or 

suspension  action? 
17.640    May  a  settlement  include  a 

voluntary  exclusion? 
17.645    Do  other  Federal  agencies  know  if 

FEMA  agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension 

17.700    When  may  the  suspending  official 

issue  a  suspension? 
17.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
17.710    When  does  a  suspension  take  effect? 
17.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
17.720    How  may  I  contest  a  suspension? 
17.725    How  much  time  do  I  have  to  contest 

a  suspension? 
17.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
17.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
17.740    Are  suspension  proceedings  formal? 
17.745    Is  a  record  made  of  fact-finding 

proceedings? 
17.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
17.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
17.760    How  long  may  my  suspension  last? 

Subpart  H — Debarment 

17.800    What  are  the  causes  for  debarment? 
17.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
17.810    When  does  a  debarment  take  effect? 
17.815    How  may  I  contest  a  proposed 

debarment? 
17.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
17.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
17.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  a  proposed  debarment  is 

based? 
17.835    Are  debarment  proceedings  formal? 
17.840    Is  a  record  made  of  fact-finding 

proceedings? 
17.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
17.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
17.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
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17.860    What  factors  may  influence  the 

debarring  official's  decision? 
17.865     How  long  may  my  debarment  last? 
17.870    When  do  I  know  if  the  debarring 

official  debars  me? 
17.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
17.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
17.885     May  the  debarring  official  extend  a 

debarment? 

Subpart  I — Definitions 

17.900    Adequate  evidence. 

17.905    Affiliate. 

17.910     Agency. 

17.915    Agent  or  representative. 

17.920    Civil  judgment. 

17.925    Conviction. 

17.930    Debarment. 

17.935    Debarring  official. 

17.940    Disqualified. 

17.945    Excluded  or  exclusion. 

17.950    Indictment. 

17.955    Ineligible  or  ineligibilify. 

17.960    Legal  proceedings. 

1 7.965     List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

17.970    Nonprocurement  transaction. 

17.975     Notice. 

17.980    Participant. 

17.985     Person. 

1 7.990    Preponderance  of  the  evidence. 

17.995    Principal. 

17.1000    Respondent. 

17.1005     State. 

17:1010    Suspending  official. 

17.1015    Suspension. 

1 7.1020    Voluntary  exclusion  or  voluntarily 
excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  17 — Covered  Transactions 

Authorify:  41  U.S.C.  701  et  seq.;  Sec.  2455, 
Pub.  L.  103-355, 108  Stat.  3327  (31  U.S.C. 
6101  note);  E.O.  12549  (3  CFR,  1986  Comp., 
p.  189);  E.O.  12689  (3  CFR,  1989  Comp..  p. 
235). 

2.  Part  17  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"FEMA"  is  added  in  its  place  wherever 
it  occurs. 

b.  "[Agency  adjective)"  is  removed 
and  "FEMA"  is  added  in  its  place 
wherever  it  occtu's. 

-c.  "[Agency  head  or  designee]"  is 
removed  and  "FEMA  Debarring 
Official"  is  added  in  its  place  wherever 
it  occurs. 

3.  Section  17.220  is  further  amended 
by  adding  a  paragraph  (d)  to  read  as 
follows: 

§  17.220    Aie  sny  procursment  contracts 
included  as  covered  trartsactions? 

*        »        *        #        * 

(d)  The  contract  is  awarded  by  any 
contractor,  subcontractor,  supplier, 
consultant  or  its  agent  or  representative, 
in  any  transaction,  regardless  of  tier,  to 


be  hmded  or  provided  by  FEMA  under 
a  nonprocurement  transaction  that  is 
expected  to  equal  or  exceed  $25,000. 
(See  optional  lower  tier  coverage  shown 
in  the  diagram  in  the  appendix  to  this 
part.) 

4.  Section  17.440  is  added  to  read  as 
follows: 

§17.440    Whatmetlraddoluseto 
communicate  those  requirements  to 
participants? 

To  commimicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participant's  compliance  with 
Subpart  C  of  this  part,  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

5.  Part  21  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  21— GOVERNMErfTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

21.100    What  does  this  part  do? 
21.105    Does  this  part  apply  to  me? 
21.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
21.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B — Requirements  for  Recipients 
Other  Than  Individuals 

21.200    What  must  I  do  to  comply  with  this 
part? 

21.205    What  must  I  include  in  my  drug-free 
workplace  statement? , 

21.210    "To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

21.215    What  must  I  include  in  my  drug-free 
awareness  program? 

21.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-ft«e  awareness  program? 

21.125     What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

21.230    How  and  when  must  I  identify 
workplaces? 

Sul>part  C — Requirements  for  Recipients 
Who  Are  Individuals 

21.300  What  must  I  do  to  comply  with  this 
part  if  1  am  an  individual  recipient? 

21.301  [Reserved] 

Subpart  D— ftesponsibilities  of  FEMA 
Awarding  Officials 

21.400    What  are  my  responsibilities  as  a 
FEMA  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

21.500    How  are  violations  of  this  part 
determined  for  recipients  other  than 
individuals? 


21.505     How  are  violations  of  this  part 
determined  for  recipients  who  are 
individuals? 

21.510    What  actions  will  the  Federal 
Government  take  against  a  recipient 
determined  to  have  violated  this  part? 

21.515    Are  there  any  exceptions  to  those 
actions? 

Sut>pert  F — Definitions 

21.605  Award. 

21.610  Controlled  substance. 

21.615  Conviction. 

21.620  Cooperative  agreement. 

21.625  Cnminal  drug  .statute. 

21.630  Debarment. 

21.635  Drug-free  workplace. 

21.640  Employee. 

21.645  Federal  agency  or  agency. 

21.650  Grant. 

21.655  Individual. 

21.660  Recipient. 

21.665  State. 

21.670  Suspension. 

Authority:  41  U.S.C.  701  et  seq. 

6.  Part  21  is  further  amended  as  set  . 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"FEMA"  is  added  in  its  place  wherever 
it  occurs. 

b.,"[Agency  adjective)"  is  removed 
and  "FEMA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "FEMA  Director  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"FEMA  Director"  is  added  in  its  place 
wherever  it  occurs. 

7.  Section  21.1510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689)"  and 
adding  "44  CFR  part  17"  in  its  place. 

8.  Section  21.1605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  era  citation)"and  adding  "44 
CFR  part  13"  in  its  place. 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

45  CFR  Parts  76  and  82 

RIN  0991-AB12 

FOR  FURTHER  INFORMATION  COtTTACT: 

Terrence  J.  Tychan,  Deputy  Assistant 
Secretary,  Office  of  Grants  and 
Acquisition  Management,  202-690- 
6901;  for  the  hearing  impaired  only: 
TDD  202-690-6415. 

ADOmONAL  SUPPl£MENTARY  INFORMATION: 
The  Department  of  Health  and  Human 
Services  (HHS)  proposes  to  adopt  the 
common  rule  on  nonprocurement 
debarment  and  suspension  with  a  few 
amendments.  The  first  proposed 
amendment  would  cover  additional 
tiers  of  contracts  below  covered 
nonprocurement  transactions.  The 
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common  rule  as  drafted  includes 
automatic  coverage  for  any  contract  at 
the  first  tier  below  a  covered 
nonprocurement  transaction,  if  the 
amount  of  the  contract  is  expected  to 
equal  or  exceed  a  threshold  value  of 
$25,000.  It  also  includes  an  option  for 
agencies  to  extend  that  coverage  to 
lower  tiers  of  contracts  expected  to 
equal  or  exceed  the  threshold  value  of 
$25,000.  HHS  proposes  to  extend 
coverage  to  lower  tiers  of  contracts,  but 
at  a  hi^er  threshold  valiie  equal  to  the 
"simplified  acquisition  threshold" 
defined  at  41  U.S.C.  403(11),  which  is 
currently  set  at  $100,000.  At  final 
rulemaking,  this  proposed  amendment 
would  require  a  conforming  change  in 
the  illustration  at  appendix  A  to  the 
common  rule,  whidi  shows  the  $25,000 
threshold  amount  for  optional  coverage 
of  lower  tier  contracts. 

In  addition,  §  76.440  proposes  to  use 
terms  or  conditions  to  the  award 
transaction  as  a  means  to  enforce 
exclusions  under  HHS  transactions 
rather  than  written  certifications.  This 
alternative  available  under  the  common 
rufe  is  more  efficient  than  HHS's  current 
certification  process  for  prospective 
recipients  and  participants. 

Section  76.995  of  the  debarment  and 
suspension  common  rule  defines  the 
term  "principal."  Agencies 
implementing  the  common  rule  are 
permitted  to  provide  additional 
examples  of  principals  that  are 
commonly  involved  in  their  covered 
transactions.  HHS  is  proposing  to 
include  several  examples  by  adding  a 
paragraph  (c)  to  this  section  for  the 
benefit  of  individuals  who  may  be 
excluded,  or  employers  who  may  have 
an  individual  employee  who  is 
excluded. 

In  addition  to  the  general  regulatory 
language  developed  by  the  Interagency 
Committee  on  Debarment  and 
Suspension  to  be  used  govemmentwide, 
we  are  proposing  to  add  clarifying 
language  to  the  HHS  nonprocurement 
common  rule  at  45  CFR  part  76.  This 
additional  language  reflects  minor 
changies  to  address  adequately  the 
relationship  of  the  HHS  Office  of 
Inspector  General's  (OIG)  program 
exclusion  authorities  (42  U.S.C.  1320a- 
7)  to  the  common  rule,  and  the 
applicability  of  these  exclusion 
authorities  to  participation  in  Executive 
branch  procurement  and 
nonprocurement  programs. 
Accordingly,  we  are  proposing  the 
inclusion  of  the  following  additional 
languaee  in  45  CFR  part  76: 

1.  Adding  a  new  §76.230  in  subpart 
B,  Covered  Transactions,  that  would 
address  the  relationship  between 
covered  transactions  and  Federal  health 


care  program  exclusions  imder  Title  XI 
of  the  Social  Seciuity  Act.  Specifically, 
an  individual  or  entity  excluded  by  the 
OIG  from  Medicare,  Medicaid  and  other 
Federal  health  care  program 
parf 'cipation  would  also  be  prohibited 
bom  participating  in  all  other  Federal 
Government  procurement  and 
nonprocurement  programs; 

2.  Adding  a  new  section  in  Subpart  D, 
Responsibilities  of  Agency  (HHS) 
Officials  Regarding  Transactions,  that 
would  address  the  obligations  of 
Medicare  carriers,  intermediaries  and 
other  Medicare  contractors.  Specifically, 
proposed  §  76.460  would  state  that  these 
entities  assume  the  same 
responsibilities  and  obligations  for 
checking  the  GSA  List  as  Medicare 
agency  officials  under  this  part. 

3.  Amending  the  proposed  definition 
of  the  term  "disquaUfied"  in  §  76.940  in 
Subpart  I  to  include  direct  reference  to 
the  OIG  exclusion  authorities.  The 
amended  definition  would  indicate  that 
an  example  of  disqualifications  include 
persons  prohibited  under  the  "*   *  * 
program  exclusion  authorities  imder 
Title  XI  of  the  Social  Security  Act  (42 
U.S.C.  1320a-7)  *  *  *  "  For  purposes  of 
exclusions  from  participation  in  Federal 
health  care  programs  by  the  HHS  OIG, 
the  governing  regulations  are  set  forth  in 
42  CFR  part  1001. 

In  addition,  the  requirements  for 
maintaining  a  drug-free  workplace  are 
being  removed  as  a  subpart  in  the 
ciurent  debarment  and  suspension 
common  rule,  and  re-codified  as  a  new 
separate  part  82. 

ListofSub}ect8 

45  CFR  Part  76 

Administrative  practice  and 
procedure,  Grant  programs.  Reporting 
and  recordkeeping  requirements. 

45  CFR  Part  82 

Administrative  practice  and 
procedure,  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Approved:  June  5,  2001. 
Tommy  G.  Thompson, 
Secretary,  Department  of  Health  and  Human 
Services. 

For  the  reasons  stated  in  the  common 
preamble,  the  Department  of  Health  and 
Human  Services  proposes  to  amend  45 
CFR  subtitle  A  as  follows: 

1.  Part  76  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 


PART  76— GOVERNMENTVinDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

76.25    How  is  tills  part  organized? 
76.50    How  is  this  part  written? 
76.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

76.100    What  does  this  part  do? 
76.105    Does  this  part  apply  to  me? 
76.1 10    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
76.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
76.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
76.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
76.130    Does  an  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
76.135    May  HHS  exclude  a  person  who  is 

not  currently  participating  in  a 

nonprocurement  transaction? 
76.140    How  do  I  know  if  a  person  is 

excluded? 
76.145    Does  this  part  cover  persons  who  are 

disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Coverod  Transactions 

76.200    What  is  a  covered  transaction? 
76.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
76.210    Which  nonprocurement  transactions 

are  covered  transactions? 
76.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
76.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
76.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? 
76.230    What  is  the  relatipnship  between 

covered  transactions  and  exclusions 

from  participation  in  Federal  health  care 

programs  under  Title  XI  of  the  Social 

Security  Act? 

Subpart  C— Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

76.300    May  I  enter  into  a  covered 

fransaction  with  an  excluded  or 

disqualifred  person? 
76.305    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
76.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
76.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 


Federal  Register / Vol.  67,  No.  15 /Wednesday,  January  23,  2002 / Proposed  Rules 


3353 


76.320    What  happens  if  I  do  business  with 
an  excluded  person  in  a  covered 
transaction? 

76.325  What  requirements  must  I  pass 
down  to  persons  at  lower  tiers  with 
whom  I  intend  to  do  business? 

Disclosing  Information — ^Primary  Tier 
Participants 

76.330    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  HHS? 
76.335    If  I  disclose  unfavorable  information 

required  under  §  76.330  will  I  be 

prevented  from  entering  into  the 

transaction? 
76.340    What  happens  if  I  fail  to  disclose  the 

informSition  required  under  §  76.330? 
76.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §  76.330  after 

entering  into  a  covered  transaction  with 

HHS? 

Disclosing  Information — Lower  Tier 
Participants 

76.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

76.355    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  76.350? 

76.360    What  must  I  do  if  I  learn  of 

information  required  under  §76.350  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D— Responsibilities  of  HHS 
Officlals  Regarding  Transactions 

76.400    May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
76.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
76.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
76.415    What  must  1  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
76.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
76.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
76.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
76.435    What  must  I  require  of  a  primary  tier 

participant? 
76.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
76.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
76.450    What  action  may  I  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  76.330? 
76.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  76.350  to 

the  next  higher  tier? 
76.460    What  are  the  obligations  of  Medicare 

carriers  and  intermediaries? 


Subpart  E— Govemmentwids  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

76.500    What  is  the  purpose  of  the  List? 

76.505    Who  uses  the  List? 

76.510    Who  maintains  the  List? 

76.515    What  specific  information  is  on  the 

List? 
76.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
76.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
76.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  DetMrment  Actions 

76.600    How  do  suspension  and  debarment 

actions  start? 
76.605    How  does  suspension  differ  from. 

debarment? 
76.610    What  procedures  does  HHS  use  in 

suspension  and  debarment  actions? 
76.615    How  does  HHS  notify  a  person  of 

suspension  and  debarment  actions? 
76.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
76.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 
76.630    May  HHS  impute  the  conduct  of  one 

person  to  another? 
76.635    May  HHS  settle  a  debarment  or 

suspension  action? 
76.640    May  a  settlement  include  a 

voluntary  exclusion? 
76.645    Do  other  Federal  agencies  know  if 

HHS  agrees  to  a  voluntary  exclusion? 

Subpart  G — Suspension 

76.700    When  may  the  suspending  official 

issue  a  suspension? 
76.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
76.710    When  does  a  suspension  take  effect? 
76.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
76.720    How  may  I  contest  a  suspension? 
76.725    How  much  time  do  I  have  to  contest 

a  suspension? 
76.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
76.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
76.740    Are  suspension  proceedings  formal? 
76.745    Is  a  record  made  of  fact-finding 

proceedings? 
76.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
76.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
76.760    How  long  may  my  suspension  last? 

Subpart  H— Debarment 

76.800    What  are  the  causes  for  debarment? 
76.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
76.810    When  does  a  debarment  take  effect? 
76.815    How  may  I  contest  a  proposed 

debarment? 
76.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 


76.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
76.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
76.835    Are  debarment  proceedings  formal? 
76.840    Is  a  record  made  of  fact-finding 

proceedings? 
76.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
76.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
76.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
76.860    What  factors  may  influence  the 

debarring  official's  decision? 
76.865    How  long  may  my  debarment  last? 
76.870    When  do  1  know  if  the  debarring 

official  debars  me? 
76.875     May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
76.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
76.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I — Definitions 

76.900    Adequate  evidence. 

76.905     Affiliate. 

76.910    Agency. 

76.915    Agent  or  representative. 

76.920    Civil  judgment. 

76.925    Conviction. 

76.930    Debarment. 

76.935    Debarring  official. 

76.940    Disqualified. 

76.945     Excluded  or  exclusion. 

76.950     Indictment. 

76.955     Ineligible  or  ineligibility. 

76.960    Legal  proceedings. 

76.965     List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

76.970    Nonprocurement  transaction. 

76.975     Notice. 

76.980    Participant. 

76.985     Person. 

76.990    Preponderance  of  the  evidence. 

76.995     Principal. 

76.1000    Respondent. 

76.1005    State. 

76.1010    Suspending  official. 

76.1015    Suspension. 

76.1020    Voluntary  exclusion  or  voluntarily 
excluded. 

Subpart  J  [Reservedl 

Appendix  to  Part  76 — Covered  Transactions 

Authority:  5  U.S.C.  301:  Sec.  2455.  Pub.  L. 
103-355,  108  Stat.  3327  (31  U.S.C.  6101 
note);  E.O.  11738  (3  CFR,  1973  Comp.,  p. 
799);  E.O.  12549  (3  CFR,  1986  Comp.,  p.  189); 
E.O.  12689  (3  CFR.  1989  Comp..  p.  235). 

2.  Part  76  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun)"  is  removed  and 
"HHS"  is  added  in  its  place  wherever  it 
occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "HHS"  is  added  in  its  place 
wherever  it  occurs. 
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c.  "[Agency  head  or  designee]"  is 
removed  and  "HHS  Debarring/ 
Suspension  Official"  is  added  in  its 
place  wherever  it  dccxirs. 

3.  Section  76.220  is  further  amended 
by  adding  a  paragraph  (d)  to  read  as 
jfbllows: 

176.220    Ara  any  procurement  contracts 
indudsd  as  covered  transactions? 

***** 

(d)  The  contract  is  a  subcontract  at 
any  tier  below  a  procurement 
transaction  that  is  covered  imder 
paragraph  (a)  of  this  section,  and  the 
value  of  the  contract  exceeds  or  is 
expected  to  exceed  the  "simplified 
acquisition  threshold"  defined  at  42 
U.S.C.  403(11).  This  extends  the 
coverage  of  paragraph,  (a)  of  this  section 
to  all  lower  tiers  of  contracts  that  exceed 
the  simplified  acquisition  threshold  (see 
optional  lower  tier  coverage  shown  in 
the  diagram  in  the  appen<hx  to  this 
part). 

4.  Section  76.230  is  added  to  read  as 
follows: 

}7&230    WTiat  is  ttw  relationship  tMtween 
eovorad  transactions  and  exclusions  from 
participation  in  Federal  heaitti  care 
programs  under  TItie  Xi  of  the  Social 
SocurityAct? 

Any  individual  or  entity  excluded 
from  participation  in  Medicare, 
Medicaid  and  other  Federal  health  care 
programs  under  Title  XI  of  the  Social 
Security  Act,  42  U.S.C.  1320a-7,  will  be 
subject  to  the  prohibitions  against 
participating  in  covered  transactions,  as 
set  forth  in  this  part.  In  addition,  these 
excluded  parties  are  also  prohibited 
from  participating  in  all  &cecutive 
Brandi  procurement  programs  and 
activities.  (Public  Law  103-355,  section 
2455)  For  example,  if  an  individual  or 
entity  is  excluded  by  the  HHS  Office  of 
Inspector  General  from  participation  in 
Medicare,  Medicaid  and  all  other 
Federal  health  care  programs,  in 
accordance  with  42  U.S.C.  1320a-7, 
then  that  individual  or  entity  is 
prohibited  from  participating  in  all 
Federal  Government  procurement  and 
nonprociuement  programs  (42  CFR  part 
1001). 

5.  Section  76.440  is  added  to  read  as 
follows: 

176.440    VVhatmethoddoiueeto 
eommunlcale  tttoee  requirements  to 


To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participant's  compliance  with 
Subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 


6.  Section  76.460  is  added  to  read  as 
follows: 

§76.460    What  are'the  obligations  of 
Medicare  carriere  and  Intermediaries? 

Because  Medicare  carriers, 
intermediaries  and  other  Medicare 
contractors  imdertake  responsibilities 
on  behalf  of  the  Medicare  program  (Title 
XVm  of  the  Social  Security  Act),  these 
entities  assume  the  same  obligations 
and  responsibilities  as  Medicare  agency 
officials  with  respect  to  actions  imder 
45  CFR  part  76.  This  would  include 
these  entities  checking  the  GSA  List  and 
taking  necessary  steps  to  effectuate  this 
part. 

7.  Section  76.940  is  further  amended 
by  adding  a  paragraph  (d)  to  read  as 
follows: 

§76.940    Disqualified. 

***** 

(d)  The  program  exclusion  authorities 
imder  Title  XI  of  the  Social  Secimty  Act 
(42  U.S.C.  1320a-7)  and  enforced  by  the 
HHS  Office  of  Inspector  General. 

8.  Section  76.995  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 

§76.995    Principal. 

***** 

(c)  Other  examples  of  individuals  who 
are  principals  in  HHS  covered 
transactions  include: 

(1)  Principal  investigators; 

(2)  Providers  of  Federally-required 
audit  services;  and 

(3)  Researchers. 

9.  Part  82  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  82— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (FINANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

82.100    What  does  this  part  do? 
82.105    Does  this  part  apply  to  me? 
82.1 10    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
82.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  Ttian  Individuals 

82.200    What  must  I  do  to  comply  with  this 
part? 

82.205    What  must  I  include  in  my  drug-free 
workplace  statement? 

82.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

82.215    What  must  I  include  in  my  drug-&«e 
awareness  program? 

82.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 


82.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

82.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Are  Individuals 

82.300  What  must  ItIo  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

82.301  [Reserved] 

Subpart  D— Responsibilities  of  HHS 
Awarding  Officials 

82.400    What  are  my  responsibilities  as  an 
HHS  awarding  official? 

Subpart  E— Violations  of  This  Part  and   , 
Consequences 

82.500    How  are  violations  of  this  part 

determined  for  recipients  other  thsm' 

individuals? 
82.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
82.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
82.515    Are  there  any  exceptions  to  those 

actions? 


Subpart  F-Definltions 

82.605 

Award. 

82.610 

Controlled  substance. 

82.615 

Conviction. 

82.620 

Cooperative  agreement. 

82.625 

Criminal  drug  statute. 

82.630 

Debarment. 

82.635 

Drug-free  workplace. 

82.640 

Employee. 

82.645 

Federal  agency  or  agency 

82.650 

Grant. 

82.655 

Individual. 

82.660 

Recipient. 

82.665 

State. 

82.670 

Suspension. 

Authority:  41  U.S.C.  701  et  seq. 

10.  Part  82  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"HHS"  is  added  in  its  place  wherever  it 
occurs. 

b.  "[Agency  adjective]"  is  Removed 
and  "HHS"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "HHS  Official  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"the  Secretary  of  HHS"  is  added  in  its 
place  wherever  it  occius. 

11.  Section  82.510(cJ  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "45  CFR  part  76"  in  its  place. 

12.  Section  82.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"and  adding  "45 
CFR  part  92"  in  its  place. 
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NATIONAL  SaENCE  FOUNDATION 
45  CFR  Parts  620  and  630 

FOR  FURTHER  INFORMATION  CONTACT: 

Anita  Eisenstadt,  Assistant  General 
Coimsel,  National  Science  Foimdation, 
4201  Wilson  Boulevard,  Room  1265. 
Arlington,  Virginia,  22230,  (703)  292- 
8060;  e:mail:  aeisenst@nsf.gov. 

Lislof  Sub|ects 

45  CFR  Part  620 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Grant  programs.  Reporting  and 
recordlceeping  requirements. 

45  CFR  Part  630 

Administrative  practice  and 
procediu-e,  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Lawrence  Rudolph, 

General  Counsel,  National  Science 
Foundation. 

Accordingly,  as  set  forth  in  the 
common  preamble,  the  National  Science 
Foundation  proposes  to  amend  45  CFR 
chapter  VI  as  follows: 

1.  Part  620  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  620-GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

620.25    How  is  this  part  organized? 
620.50    How  is  this  part  written? 
620.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— Genefal 

620.100    What  does  this  part  do? 
620.105    Does  this  part  apply  to  me? 
620.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
620.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
620.120    May  we  grant  an  exception  to  let  an 
-  excluded  person  participate  in  a  covered 

transaction? 
620.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
620.130  -  Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
620.135    May  theJ^ational  Science 

Foundation  exclude  a  person  who  is  not 

currently  participating  in  a 

nonprocurement  transaction? 
620.140    How  do  I  know  if  a  person  is 

excluded? 
620.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonp'rocuirement 
.    transactions? 


Subpart  B—Covarsd  Transactions 

620.200    What  is  a  covered  transaction? 
620.205     Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
620.210    Which  nonprocurement 

transactions  are  covered  transactions? 
620.215    Which  nonprocurement 

transactions  are  jiot  covered 

transactions? 
620.215    Are  any  procurement  contracts 

.  included  as  covered  transactions? 
620.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? 

Subpart  C — Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

620.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
620.305    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
620.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
620.315     Must  I  verify  that  principals  of  my 

covered  transactions,  are  eligible  to 

participate? 
620.320     What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
620.325     What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

620.330     What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  National  Science 
Foundation? 

620.335    If  I  disclose  unfavorable 

information  required  under  §620.330 
will  I  be  prevented  from  entering  into  the 
transaction? 

620.340    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§620.330? 

620.345    What  must  I  do  if  I  learn  of  the 
information  required  under  §620.330 
after  entering  into  a  covered  transaction 
with  the  National  Science  Foundation?    . 

Disclosing  Inibnnation — Lower  Tier 
Participants 

620.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

620.355     What  happens  if  I  fail  to  disclose 
the  information  required  under 
§620.350? 

620.360    What  must  I  do  if  I  learn  of 
information  required  under  §  620.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— Responsibilltiss  of  National 
Scisncs  Foundation  Officials  Regarding 
Transactions 

620.400    May  I  enter  into  a  transaction  with 
an  excluded  or  disqualified  person? 


620.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
620.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
620.415    What  must  I  do  if  a  Federal  agency 

excludes  the  f»articipant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
620.420    May  I  approve  a  transaction  with  . 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
620.425     When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
620.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
620.435     What  must  I  require  of  a  primary 

tier  participant? 
620.440    What  method  do  I  use  to 

communicate  those  requirements  to 

pariicipants? 
620.445    What  action  may  I  take  if  a  primary 

tier  pariicipant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
620.450    What  action  may  I  take  if  a  primary 

tier  pariicipant  fails  to  disclose  the 

information  required  under  §  620.330? 
620.455     What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  620.350  to 

the  next  higher  tier? 

Subpart  E— Govsmmsntwide  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

620.500    What  is  the  purpose  of  the  List? 
620.505    Who  uses  the  List? 
620.510    Who  maintains  the  List? 
620.515     What  specific  information  is  on  the 

List? 
620.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
620.525     Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
620.530    Where  can  I  get  the  List? 

Subpart  F— General  Principlss  (Mating  to 
Suspension  and  DelMrment  Actions 

620.600    How  do  suspension  and  debarment 

actions  start? 
620.605     How  does  suspension  differ  from 

debarment? 
620.610    What  procedures  does  the  National 

Science  Foundation  use  in  suspension 

and  debarment  actions? 
620.615    How  does  the  National  Science 

Foundation  notify  a  person  of 

suspension  and  debarment  actions? 
620.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
620.625     What  is  the  scope  of  a  suspension 

or  debarment  action? 
620.630    May  the  National  Science 

Foundation  impute  the  conduct  of  one 

person  to  another? 
620.635     May  the  National  Science 

Foundation  settle  a  debarment  or 

suspension  action? 
620.640    May  a  settlement  include  a 

voluntary  exclusion? 
620.645     Do  other  Federal  agencies  know  if 

the  National  Science  Foundation  agrees 

to  a  voluntary  exclusion? 

Subpart  G— Suspension 

620.700    When  may  the  suspending  official 
issue  a  suspension? 
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620.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
620.710    When  does  a  suspension  take 

effect? 
620.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
620.720    How  may  I  contest  a  suspension? 
620.725    How  much  time  do  I  have  to 

contest  a  suspension? 
620.730    What  information  must  I  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
620.735    Under -what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
620.740    Are  suspension  proceedings 

formal? 
620.745    Is  a  record  made  of  fact-finding 

proceedings? 
620.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
620.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
620.760    How  long  may  my  suspension  last? 

SubfMft  H— Oebannent 

620.800    What  are  the  causes  for  debarment? 
620.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
620.810    When  does  a  debarment  take 

effect? 
620.815    How  may  I  contest  a  proposed 

debarment? 
620.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
620.825    What  information  must  I  provide  to 

the  debarring  official  if  I  contest  a 

proposed  debarment? 
620.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

foots  on  which  the  proposed  debarment 

is  based? 
620.835    Are  debarment  proceedings  formal? 
620.840    Is  a  record  made  of  feet-finding 

proceedings? 
620.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me?  i 

620.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
620.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
620.860    What  factors  may  influence  the 

debarring  official's  decision? 
620.865    How  long  may  my  debarment  last? 
620.870    When  do  I  know  if  the  debarring 

official  debars  me? 
620.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
620.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
620.885    May  the  debarring  official  extend  a 

debarment? 

Subpart  I— Definitions 

620.900  Adequate  evidence. 

620.905  Affiliate. 

620.910  Agency. 

620.915  Agent  or  representative. 

620.920  Civil  judgment. 

620.925  Conviction. 

620.930  Debarment 

620.935  Debarring  officiaL 


620.940    Disqualified. 

620.945    Excluded  or  exclusion. 

620.950    Indictment. 

620.955    Ineligible  or  ineligibility. 

620.960    Legal  proceedings. 

620.965    List  of  Parties  Excluded  or 

DisqualiBed  From  Federal  Procurement 
and  Nonprocurement  Programs. 

620.970    Nonprocurement  transaction. 

620.975     Notice. 

620.980    Participant. 

620.985    Person. 

620.990    Preponderance  of  the  evidence. 

620.995    Principal. 

620.1000    Respondent. 

620.1005     State. 

620.1010    Suspending  official. 

620.1015    Suspension. 

620.1020    Voluntary  exclusion  or 

voluntarily  excluded.  — 

Sut>part  J  [Reserved] 

Appendix  to  Part  620— Covered 
Transactions 

Authority:  42  U.S.C.  1870(a);  Sec.  2455. 
Pub.  L.  103-355. 108  Stat.  3327  (31  U.S.C. 
6101  note);  E.O.  12549  (3  CFR.  1986  Comp.. 
p.  189);  E.O.  12689  (3  CFR.  1989  Comp.,  p. 
235). 

2.  Part  620  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"National  Science  Foundation"  is  added 
in  its  place  wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "National  Science  Foundation"  is 
added  in  its  place  wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Director  or  designee"  is 
added  in  its  place  wherever  it  occurs. 

3.  Section  620.440  is  added  to  read  as 
follows: 

§620.440  Wliat  mettrad  do  I  use  to 
communicate  ttiose  requirements  to 
participants? 

To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  die  transaction  requiring 
the  participant's  compliance  with 
Subpart  C  of  this  part  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

4.  Part  630  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  630— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

630.100    What  does  this  part  do? 
620.105    Does  this  part  apply  to  me? 
630.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
630.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 


Subpart  B— Requirements  for  Recipients 
Other  Than  Individuals 

630.200    What  must  I  do  to  comply  with  this 
part? 

630.205    What  must  I  include  in  ray  drug- 
free  workplace  statement? 

630.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

630.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

630.220  By  when  must  I  publish  my  drug- 
bee  workplace  statement  and  establish 
my  drug-free  awareness  program? 

630.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

630.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C — Requirements  for  Recipients 
Wtw  Are  individuals 

630.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

630.301  [Reserved] 

Sul)part  D— Responsibilities  of  National 
Science  Foundation  Awarding  Officials 

630.400  What  are  my  responsibilities  as  a 
National  Science  Foundation  awarding 
official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

630.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
630.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
630.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
630.515    Are  there  any  exceptions  to  those 

actions? 


Subpart  F— Definitions 

630.605 

Award. 

630.610 

Controlled  substance. 

630.615 

Conviction. 

630.620 

Cooperative  agreement. 

630.625 

Criminal  drug  statute. 

630.630 

Debarment. 

630.635 

Drug-free  workplace. 

630.640 

Employee. 

630.645 

Federal  agency  or  agency 

630.650 

Grant. 

630.655 

Individual. 

630.660 

Recipient. 

630.665 

State. 

630.670 

Suspension. 

Authority:  41  U.S.C.  701  et  seq. 

5.  Part  630  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 

'  "National  Science  Foimdation"  is  added 
in  its  place  wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "National  Science  Foimdation"  is 
added  in  its  place  wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Director  or  designee"  is 
added  in  its  place  wherever  it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Director,  National  Science 


Federal  Register / Vol.  67,  No.  15 /Wednesday,  January  23.  2002 / Proposed  Rules 


3357 


Foundation"  is  added  in  its  place 
wherever  it  occurs. 

6.  Section  630.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "45  CFR  part  620"  in  its  place. 

7.  Section  630.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "45 
CFR  part  602"  in  its  place. 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

National  Endowment  for  the  Arts 

45  CFR  Parts  1154  and  1155 

RIN  313&-AA18  and  3135-AA19 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Ellas,  Deputy  General  Counsel, 
National  Endowment  for  the  Arts,  Room 
518, 1100  Pennsylvania  Avenue,  NW, 
Washington,  DC  20506,  (202)  682-5418, 
or  by  e-mail:  eliask@arts.gov. 
ADDITIONAL  SUPPLEMENTARY  INFORMATION: 

Section  1154.440  of  this  part  proposes 
to  use  terms  or  conditions  to  award 
transactions  as  the  ordinary  means  of 
enforcing  exclusions  under  NEA 
transactions  rather  than  obtaining 
written  certifications.  This  alternative 
available  under  the  common  rule  is 
more  efficient  than  the  NEA's  current 
reliance  on  the  certification  process  for 
prospective  recipients  and  participants. 

This  proposed  rule  relocates  the 
requirements  for  maintaining  a  drug-free 
workplace  from  45  CFR  part  1154  to  45 
CFR  part  1155  and  proposes  to  restate 
those  requirements  in  plain  language 
format. 

List  of  Subjects 

45  CFR  Part  1154 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Government  contracts.  Grant  programs. 
Loan  programs,  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  1155 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  June  28,  2001. 
Karen  L.  Elias, 

Deputy  General  Counsel,  National 
Endowment  for  the  Arts. 

For  the  reasons  stated  in  the 
preamble,  the  National  Endowment  for 
the  Arts  proposes  to  amend  43  CFR 
chapter  XI  as  follows: 

1.  Part  1154  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 


PART  1154-<SOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1154.25    How  is  this  part  organized? 
1154.50    How  is  this  part  written? 
1154.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

1154.100    What  does  this  part  do? 
1154.105    Does  this  part  apply  to  me? 
1154.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
1154.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1154.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1154.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
1154.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
1154.135    May  the  National  Endowment  for 

the  Arts  exclude  a  person  who  is  not 

currently  participating  in  a 

nonprocurement  transaction? 
1154.140    How  do  I  know  if  a  person  is 

excluded? 
1154.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B — Covered  Transactions 

1154.200    What  is  a  covered  transaction? 
1 1 54.205     Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1154.210    Which  nonprocurement 

transactions  are  covered  transactions? 
1154.215    Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1154.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
1154.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

transaction? 

Subpart  C — Responsibilities  of  Participants 
Regarding  Jransactions  Doing  Business 
With  Ottter  Persons 

ll.')4.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
1154.305    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
1154.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
1154.315    Must  1  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
1154.320    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 


1 154.325    What  requirements  must  I  pass 
down  to  persons  at  lower  tiers  with 
whom  I  intend  to  do  business? 

Disclosing  Informatioq — Primary  Tier 
Participants 

1154.330    What  information  must  1  provide 

before  entering  into  a  covered 

transaction  with  the  National 

Endowment  for  the  Arts? 
1154.335     If  I  disclose  unfavorable 

information  required  under  §  1154.330 

will  I  be  prevented  from  entering  into  the 

transaction? 
1154.340    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§1154.330? 
1154.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §  1154.330 

after  entering  into  a  covered  transaction 

with  the  National  Endowment  for  the 

Arts? 

Disclosing  information — Lower  Tier 
Participants 

1154.350     What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1154.355     What  happens  if  I  fail  to  disclose 
the  information  required  under 
§11. "14. 3.50? 

1154.360     What  must  I  do  if  I  learn  of 

information  required  under  §1154.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpert  D— Responsibilities  of  NEA 
Officials  Regarding  Transactions 

1154.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
1154.405     May  1  enter  Into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
1154.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1154.415     What  must  1  do  if  a  Federal 

agencv  excludes  the -participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1 154.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  jjerSon  at  a 

lower  tier? 
1154.425     When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1154.4.30    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1 154.435    What  must  I  require  of  a  primary 

tier  participant?  , 
1154.440     What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
1154.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
1154.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 

§1154.330? 
1154.455    What  may  1  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  1154.350  to 

the  next  higher  tier? 
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Subpart  E— Oovemmentwid*  List  of  Parties 
Excludwl  or  Disqualified  From  Federal 
Procurenient  and  Nonprocurament 
Programa 

1154.500    What  is  the  purpose  of  the  List? 
1154.505    Who  uses  the  List? 
1154.510    Who  maintains  the  List? 
1154.515    What  specific  information  is  on 

the  List?  [ 

1154.520    Who  gives  the  GSA  the 

information  that  it  puts  on  the  List? 
1154.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
1 154.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  De(»arment  Actions 

1154.600    How  do  suspension  and 

debannent  actions  start? 
1 154.605    How  does  suspension  differ  from 

debarment? 
1154.610    What  procedures  does  the 

National  Endowment  for  the  Arts  use  in 

suspension  and  debarment  actions? 
1154.615    How  does  the  National 

Endowment  for  the  Arts  notify  a  person 

of  suspension  and  debarment  actions? 
1154.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
1154.625    What  is  the  scope  of  a  suspension 

or  debannent  action? 
1154.630    May  the  National  Endowment  for 

the  Arts  impute  the  conduct  of  one 

person  to  another? 
1154.635    May  the  National  Endowment  for 

the  Arts  settle  a  debannent  or  suspension 

action? 
1154.640    May  a  settlement  include  a 

voluntary  exclusion? 
1154.645    Do  other  Federal  agencies  know  if 

the  National  Endowment  for  the  Arts 

agrees  to  a  voluntary  exclusion? 

Subpart  G— Suspension 

1154.700    When  may  the  suspending  official 

issue  a  suspension? 
1154.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
1154.710    When  does  a  suspension  take 

effect? 
1154.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1154.720    How  may  I  contest  a  suspension? 
1154.725    How  much  time  do  I  have  to 

contest  a  suspension? 
1154.730    What  infonnatiori  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1154.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1154.740    Are  suspension  proceedings 

formal? 
1154.745    Is  a  record  made  of  fact-finding 

proceedings? 
1154.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
1154.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
1154.760    How  long  may  my  suspension 

last? 


Subpart  H    Debannent 

1154.800    What  are  the  causes  for 
debannent? 


1154.805    What  notice  does  the  debaning 

official  give  me  if  I  am  proposed  for  . 

debarment? 
1154.810    When  does  a  debarment  take 

effect? 
1154.815    How  may  I  contest  a  proposed 

debannent? 
1 154.820    How  much  time  do  I  have  to 

contest  a  proposed  debannent? 
1154.825    What  information  must  I  provide 

to  the  debaning  official  if  I  contest  a 

proposed  debarment? 
1154.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
1154.835    Are  debarment  proceedings 

formal? 
1154.840    Is  a  record  made  of  fact-finding 

proceedings? 
1154.845    What  does  the  debaning  official 

consider  in  deciding  whether  to  debar 

me? 
1 1 54.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1154.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1154.860    What  factors  may  influence  the 

debaning  official's  decision? 
1154.865    How  long  may  my  debarment 

last? 
1154.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1154.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1154.880    What  factors  may  influence  the 

debaning  official  during 

reconsideration? 
1154.885    May  the  debaning  official  extend 

a  debcument? 

Subpart  I— Definitions 

1154.900    Adequate  evidence. 

1154.905    Affiliate. 

1154.910     Agency. 

1154.915    Agent  or  representative. 

1154.920    Civil  judgment. 

1154.925    Conviction. 

1154.930    Debarment 

1154.935    Debarring  official. 

1154.940    Disqualified. 

1154.945    Excluded  or  exclusion. 

1154.950    Indictment. 

1154.955    Ineligible  or  ineligibility. 

1154.960     Legal  proceedings. 

1154.965  "List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

1154.970    Nonprocurement  transaction. 

1154.975     Notice. 

1154.980    Participant. 

1154.985    Person. 

1 1 54.990    Preponderance  of  the  evidence. 

1154.995    Principal. 

1154.1000    Respondent. 

1154.1005    State. 

1154.1010    Suspending  official. 

1154.1015    Suspension. 

1154.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  1154 — Covered 
Transactions 

Authority:  Sec.  2455.  Pub.  L.  103-355, 108 
Stat.  3327;  E.0. 12549,  3  CFR.  1986  Comp., 


p.  189;  E.O.  12689,  3  CFR,  1989  Comp.,  p. 
235. 

2.  Part  1154  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"National  Endowment  for  the  Arts"  is 
added  in  its  place  wherever  it  occurs. 

b.  "(Agency  adjective]"  is  removed 
and  "NEA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "(Agency  head  or  designee]"  is 
removed  and  "NEA  Chairman"  is  added 
in  its  place  wherever  it  occurs. 

3.  Section  1154.440  is  added  to  read 
as  follows: 

§1154.440  What  method  do  I  use  to 
communicate  those  requirements  to 
participants? 

To  communicate  the  requirements  to 
participants,  you  must  include  a  term  or 
condition  in  the  transaction  requiring 
the  participant's  compliance  with 
subpart  C  of  this  part,  and  requiring 
them  to  include  a  similar  term  or 
condition  in  lower  tier  covered 
transactions. 

4.  Part  1155  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  1155— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HNANCIAL 
ASSISTANCE) 

Subpart  A — Purpose  and  Coverage 

Sec. 

1155.100    What  does  this  part  do? 
1155.105    Does  this  part  apply  to  me? 
1155.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1155,115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Sutipart  B — Requirements  for  Recipients 
Otlier  Than  Individuals 

1155.200    What  must  I  do  to  comply  with 
this  part? 

1155.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

1155.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1155.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

1155.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1155.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  iii  the  workplace? 

1155.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Are  Individuals 

1155.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1155.301  [Reserved] 

Subpart  D^-Responslbllttles  of  NEA 
Awarding  Officials 

1155.400    What  are  my  responsibilities  as  an 
NEA  awarding  official? 
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Sut>part  E— Violations  of  This  Part  and 
Consequences 

1155.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
1155.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1155.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1155.515    Are  there  any  exceptions  to  those 

actions? 


Subpart  F— Definitions 

1155.605 

Award. 

1155.610 

Controlled  substance. 

1155.615 

Conviction. 

1155.620 

Cooperative  agreement. 

1155.625 

Criminal  drug  statute. 

1155.630 

Debarment. 

1155.635 

Drug-free  workplace. 

1155.640 

Employee. 

1155.645 

Federal  agency  or  agency 

1155.650 

Grant. 

1155.655 

Individual. 

1155.660 

Recipient. 

1155.665 

State. 

1155.670 

Suspension. 

Authority:  41  U.S.C.  701  et  seq. 

5.  Part  1155  is  further  amended  as  set 
forth  below. 

a.  "(Agency  noim]"  is  removed  and 
"National  Endowment  for  the  Arts"  is 
added  in  its  place  wherever  it  occxu-s. 

b.  "(Agency  adjective)"  is  removed 
and  "NEA"  is  added  in  its  place 
wherever  it  occurs. 

c.  "(Agency  head  or  designee]"  is 
removed  and  "NEA  Chairman"  is  added 
in  its  place,  wherever  it  occurs. 

d.  "(Agency  head]"  is  removed  and 
"NEA  Chairman"  is  added  in  its  place 
wherever  it  occurs. 

6.  Section  1155.310(c)  is  further 
amended  by  removing  "(CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "45  CFR  part  1154"  in  its  place. 

7.  Section  1155.605(a)(2)  is  further 
amended  by  removing  "(Agency- 
specific  CFR  citation)"  and  adding  "45 
CFR  part  1157"  in  its  place. 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

National  Endowment  for  the 
Humanities 

45  CFR  Part  1 169  and  1173 

RIN  3136-AA25 

FOR  FURTHER  INFORMATION  contact: 

Laura  S.  Nelson,  Assistant  General 
Counsel,  National  Endowment  for  the 
Humanities,  1100  Pennsylvania  Avenue, 
NW.,  Room  530.  Washington,  DC, 
20506,  (202)  606-8322. 


List  of  Subjects 

45  CFR  Part  1169 

Administrative  practice  and 
procedure.  Debarment  and  suspension, 
Grant  programs.  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  1173 

Administrative  practice  and 
procedure.  Drug  abuse,  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  )une  15.  2001. 
Laura  S.  Nelson, 
Assistant  General  Counsel. 

Accordingly,  as  set  forth  in  the 
common  preamble,  45  CFR  chapter  XI  is 
proposed  to  be  amended  as  follows. 

1.  Part  1169  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  1169— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1169.25    How  is  this  part  organized? 
1169.50    How  is  this  part  written? 
1169.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

1 169. 1 00    What  does  this  part  do? 
1169.105     Does  this  part  apply  to  me? 
1169.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
1 169. 1 1 5    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1169.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1169.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
1169.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
1169.135    May  the  NEH  exclude  a  person 

who  is  not  currently  participating  in  a 

nonprocurement  transaction? 
1169.140    H9W  do  I  know  if  a  person  is 

excluded? 
1169.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

1169.200    What  is  a  covered  transaction? 
1169.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1169.210    Which  nonprocurement 

transactions  are  covered  transactions? 
1169.215    Which  nonprocurement 

transactions  arf  not  covered 

transactions? 


1169.220    Are  any  procurement  contracts 
included  as  covered  transactions? 

1 169.225    How  do  I  know  if  a  transaction 
that  I  may  participate  in  is  a  covered 
transaction? 

Subpart  C — Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
WHh  Other  Persons 

1169.300    May  1  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
1 169.305    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
1169. 310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
1169.315    Must  I  verify  that  principals  of  my 

covered, transactions  are  eligible  to 

participate? 
1 169.320    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
1169.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

1169.330    What  information  must  I  provide 
before  entering  into  a  covered 
transaction  with  the  NEH? 

1169.335     If  I  disclose  unfavorable 

information  required  under  §  1169.330 
will  I  be  prevented  from  entering  into  the 
transaction? 

1169.340     What  happens  if  I  fail  to  disclose 
■f  the  information  required  under 

§1169.330? 

1 169.345    What  must  I  do  if  I  loam  of  the 
information  required  under  §  1 169.330 
after  entering  into  a  covered  transaction 
with  the  NEH? 

Disclosing  Information — Lower  Tier 
Participants 

1169.350    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 

1169.355    What  happens  if  1  fail  to  disclose 
the  information  required  under 
§1169.350? 

1169.360    What  must  I  do  ifl  learn  of 

information  required  under  §  1169.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  0— Responsibilities  of  NEH 
Officials  Regarding  Transactions 

1 169.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 

1169.405  May  I  enter  into  a  covered 
transaction  with  a  participant  if  a 
principal  of  the  transaction  is  excluded? 

1169.410    May  I  approve  a  participant's  use 
of  the  services  of  an  excluded  person? 

1169.415    What  must  I  do  if  a  Federal 
agency  excludes  the  participant  or  a 
principal  after  I  enter  into  a  covered 
transaction? 

1169.420    May  I  approve  a  transaction  with 
an  excluded  or  disqualiHed  person  at  a 
lower  tier? 
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1169.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1169.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1169.433    What  must  I  require  of  a  primary 

tier  participant? 
1169.440    What  method  do  I  use  to 

communicate  requirements  to 

partictpants? 
1169.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
1169.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 

§1169.330? 
1 169.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  1169.350  to 

the  next  higher  tier? 

Subpart  E— Govemmentwide  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurament 


1169.500    What  is  the  purpose  of  the  List? 
1169.505    Who  uses  the  List? 
1169.510    Who  maintains  the  List? 
1169.515    What  specific  information  is  on 

the  List? 
1169.520    Who  gives  the  CSA  the 

information  that  it  puts  on  the  List? 
1169.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
1 169.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  Debarment  Actions 

1169.600    How  do  suspension  and 

debarment  actions  start? 
1169.605    How  does  suspension  differ  from 

debarment? 
1169.610    What  procedures  does  the  NEH 

use  in  suspension  and  debarment 

actions? 
1169.615    How  does  the  NEH  notify  a 

person  of  suspension  and  debarment 

actions? 
1169.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
1 169.625    What  is  the  scope  of  a  suspension 

or  debarment  action? 
1169.630    May  the  NEH  impute  the  conduct 

of  one  person  to  another? 
1 169.635    May  the  NEH  settle  a  debarment 

or  susfjension  action? 
1169.640    May  a  settlement  include  a 

voluntary  exclusion? 
1169.645    Do  other  Federal  agencies  know  if 

the  NEH  agrees  to  a  voluntary  exclusion? 

Subpert  G— Suspension 

1169.700    When  may  the  suspending  official 

issue  a  suspension? 
1169.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
1169.710    When  does  a  suspension  take 

effect? 
1169.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1169.720    How  may  I  contest  a  suspension? 
1169.725    How  much  time  do  I  have  to 

contest  a  suspension? 
1169.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 


1169.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1169.740    Are  suspension  proceedings 

formal? 
1169.745    Is  a  record  made  of  fact-finding 

proceedings? 
1169.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
1169.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
1169.760    How  long  may  my  suspension 

last? 

Subpart  H — Det>arment 

1169.800    What  are  the  causes  for 

debarment? 
1169.805     What  notice  does  the  debarring 

official  give  me  if  1  am  proposed  for 

debarment? 
1169.810    When  does  a  debarment  take 

effect? 
1169.815    How  may  I  contest  a  proposed 

debarment? 
1169.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
1169.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarment? 
1 169.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
1169.835    Are  debarment  proceedings 

formal? 
1169.840    Is  a  record  made  of  fact-finding 

proceedings? 
1169.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1 169.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1169.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1169.860    Wtiat  factors  may  influence  the 

debarring  official's  liecision? 
1 169.865    How  long  may  my  debarment 

last? 
1 169.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1 169.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1169.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1169.885    May  the  debarring  official  extend 

a  debarment? 

Subpart  I— Definitions 

1169.900  Adequate  evidence. 

1169.905  Affiliate. 

1169.910  Agency. 

1169.915  Agent  or  representative. 

1169.920  Civil  judgment. 

1169.925  Conviction. 

1169.930  Debarment. 

1169.935  Debarring  official. 

1169.940  Disqualified. 

1169.945  Excluded  or  exclusion. 

1169.950  Indictment. 

1169.955  Ineligible  or  ineligibility. 

1169.960  Legal  proceedings. 

1 169.965  List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 


1169.970    Nonprocurement  transaction. 
1169.975    Notice. 
1169.980    Participant. 
1169.985     Person. 

1169.990    Preponderance  of  the  evidence. 
1169.995    Principal. 
1169.1000    Respondent. 
1169.1005     State. 
1169.1010    Suspending  official. 
1169.1015     Suspension. 
1 169.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Reservedl 

Appendix  to  Part  1169 — Covered 
Transactions 

Authority:  E.O.  12549  (3  CFR,  1986  Comp.. 
p.  189);  E.O.  12698  (3  CFR,  1989  Comp.,  p. 
235);  sec.  2455,  Pub.  L.  103-355, 108  Stat. 
3327  (31  U.S.C.  6101  note);  20  U.S.C. 
959(a)(1). 

2.  Part  1169  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"NEH"  is  added  in  its  place  wherever  it 
occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "N^"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "NEH  Assistant  General 
Counsel"  is  added  in  its  place  wherever 
it  occurs. 

3.  Section  1169.440  is  added  to  read 
as  follows: 

11168.440    WfMt  method  do  I  use  to 
communicate  requirements  to  participants? 

To  communicate  the  requirements, 
you  must  include  a  term  or  condition  in 
the  transaction  requiring  the 
participants'  compliance  with  subpart  C 
of  this  part  and  requiring  them  to 
include  a  similar  term  or  condition  in 
lower-tier  covered  transactions. 

4.  Part  1173  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  1173— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (FINANCIAL 
ASSISTANCE) 

Sulipart  A— Purpose  and  Coverage 

,  1173.100    What  does  this  part  do? 
1173.105    Does  this  part  apply  to  me? 
1173.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1173.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Otttsr  Ttian  Individuals 

1173.200    What  must  I  do  to  comply  with 
this  part? 

1173.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

1173.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1173.215    What  must  I  include  in  my  drug- 
free  awareness  program? 
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1173.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

1173.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1173.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C — Requirements  for  Recipients 
Who  Are  Indhriduals 

1 1 73.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1173.301  [Reserved] 

Subpart  D— Responsibilities  of  NEH 
Awarding  Officiais 

1173.400    What  are  my  responsibilities  as  an 
NEH  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

1173.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
1 1 73.505     How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1173.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  Violated  this  part? 
1173.515     Are  there  any  exceptions  to  those 

actiolis? 

Subpart  F— Definitions 

1173.605  Award. 

1173.610  Controlled  substance. 

1173.615  Conviction. 

1173.620  Cooperative  agreement. 

1173.625  Criminal  drug  statute. 

1173.630  Debarment. 

1173.635  Drug-free  workplace. 

1173.640  Employee. 

1173.645  Federal  agency  or  agency. 

1173.650  Grant. 

1173.655  Individual: 

1173.660  Recipient. 

1173.665  State. 

1173.670  Suspension. 

Authority:  41  U.S.C.  701,  et  seq.;  20  U.S.C. 
959(a)(1). 

5.  Part  1173  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"NEH"  is  added  in  its  place  wherever  it 
occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "NEH"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "NEH  Assistant  General 
Coimsel"  is  added  in  its  place  wherever 
it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"NEH  Assistant  General  Coimsel"  is 
added  in  its  place  wherever  it  occurs. 

6.  Section  1173.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "45  CFR  part  1169"  in  its  place. 

7.  Section  1173.605(a)(2)  is  further 
amended  by  removing  "[Agency- 


specific  CFR  citation]"  and  adding  "45 
CFR  part  1174"  in  its  place. 

NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  HUMANITIES 

Institute  of  Museum  and  Library 
Services 

45  CFR  Parts  1185  and  1186 

RIN  3137-AA14 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  E.  Weiss,  General  Counsel, 
Institute  of  Museum  and  Library 
Services,  1100  Pennsylvania  Avenue, 
NW.,  Suite  802,  Washington,  DC  20506; 
Telephone:  (202)  606-5414;  E-mail: 
nweiss@imls.gov. 

Listof  Sulqects 

45  CFR  Part  1185 

Administrative  practice  and 
procedure.  Debarment  and  suspension. 
Government  contracts.  Grant  programs. 
Loan  programs.  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  1186 

Administrative  practice  and 
procedure,  Drug  abuse,  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  10.2001. 
Robert  S.  Martin. 

Director,  Institute  of  Museum  and  Library 
Services. 

For  the  reasons  stated  in  the  - 
preamble,  the  Institute  of  Museum  and 
Library  Services  proposes  to  amend  45 
CFR  chapter  XI  as  follows: 

1.  Part  1185  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  1185— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

1185.25     How  is  this  part  organized? 
1185.50     How  is  this  part  written? 
1185.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

1185.100    What  does  this  part  do? 
1185.105     Does  this  part  apply  to  me? 
1185.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 
1185.115     How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
1 1 85. 1 20    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
1185.125     Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
1185.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 


person's  eligibility  to  participate  in 

nonprocurement  transactions? 
1185.135    May  the  Institute  of  Museum  and 

Library  Services  exclude  a  person  who  is 

not  currently  participating  in  a 

nonprocurement  transaction? 
1185.140    How  do  1 4(now  if  a  person  is 

excluded? 
1185.145    Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B — Covered  Transactiont 

1185.200     What  is  a  covered  transaction? 
1 185.205     Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
1185. 2T0    Which  nonprocurement 

transactions  are  covered  transactions? 
1185.215     Which  nonprocurement 

transactions  are  not  covered 

transactions? 
1185.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
1185.225    How  do  I  know  if  a  transaction  in 

which  I  may  participate  is  a  covered 

tran.saction? 

Subpart  C— Responsil>ilitie8  of  Participants 
Regarding  Transactions  Doing  Business 
Witti  Other  Persons 

1185.300     May  1  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
1 185.305    What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  I 

am  already  doing  business  in  a  covered 

transaction? 
1185.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
1185.315     Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
1185.320    What  happens  if  I  do  business 

with  an  excluded  person  in  a  covered 

transaction? 
1185.325     What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

1185.330    What  information  must  I  provide 

before  entering  into  a  covered 
'  transaction  with  the  Institute  of  Museum 

and  Library  Services? 
1185.335     If  I  disclose  unfavorable 

information  required  under  §  1185.330 

will  I  be  prevented  from  entering  into  the 

transaction? 
1 185.340    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§1185.330? 
1 185.345     What  must  I  do  if  I  learn  of  the 

information  required  under  §  1185.330 

after  entering  into  a  covered  transaction 

with  the  Institute  of  Museum  and  Library 

Services? 

Disclosing  information — Lower  Tier 
Participants 

1185.350    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  transaction  with 
that  participant? 
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1185.355    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§  1185.350? 

1185.360    What  must  1  do  if  I  learn  of 
information  required  under  §  1185.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— ResponsiMlities  of  Institute  of 
MuMum  and  Ulirary  Services  Officials 
Regarding  Transactions 

1185.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualified  person? 
1185.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
1185.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
1185.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
1185.420    May  I  approve  a  transaction  with 

an  excluded  or  disqualified  person  at  a 

lower  tier? 
1185.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1185.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
1 185.435    What  must  I  require  of  a  primary 

tier  participant? 
1185.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
1185.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
1185.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 

the  information  required  under 

§1185.330? 
1185.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  1185.350  to 

the  next  higher  tier? 

Subpart  E— Govemmentwide  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurament  and  Nonprocurement 
Programs 

1 185.500    What  is  the  purpose  of  the  List?  • 
1185.505    Who  uses  the  List? 
1185.510    Who  maintains  the  List? 
1185.515    What  specific  information  is  on 

the  List? 
1185.520    Who  gives  the  GSA  the 

information  that  it  puts  on  the  List? 
1185.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
1185.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suapeneion  and  Debarment  Actions 

1185.600    How  do  suspension  and 

debannent  actions  start? 
1185.605    How  does  suspension  differ  from 

debannent? 
1185.610  .What  procedures  does  the 

Institute  of  Museum  and  Library  Services 

use  in  suspension  and  debarment 

actions? 
1185.615    How  does  the  Institute  of  Museum 

and  Library  Services  notify  a  person  of 

suspension  and  debarment  actions? 
1185.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 


1185.625    What-  is  the  scope  of  a  suspension 

or  debarment  action? 
1 1 85 .630    May  the  Institute  of  Museum  and 

Library  Services  impute  the  conduct  of 

one  person  to  auiother? 
1185.635    May  the  Institute  of  Museum  and 

Library  Services  settle  a  debarment  or 

suspension  action? 
1185.640    May  a  settlement  include  a 

voluntary  exclusion? 
1185.645    Do  other  Federal  agencies  know  if 

the  Institute  of  Museum  and  Library 

Services  agrees  to  a  voluntary  exclusion? 

Subpart  G — Suspension 

1185.700    When  may  the  suspending  official 

issue  a  suspension? 
1185.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
1185.710    When  does  a  suspension  take 

effect? 
1185.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
1185.720    How  may  I  contest  a  suspension? 
1185.725    How  much  time  do  I  have  to 

contest  a  suspension? 
1185.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
1185.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
1185.740    Are  suspension  proceedings 

formal? 
1185.745     Is  a  record  made  of  fact-finding 

proceedings? 
1185.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
1185.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
1185.760    How  long  may  my  suspension 

last? 

Sut>part  H — DetMrment 

1185.800    What  are  the  causes  for 

debarment? 
1185.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
1185.810    When  does  a  debarment  take 

effect? 
1185.815    How  may  I  contest  a  proposed 

debarment? 
1185.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
118B.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarment? 
1185.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
1185.835     Are  debarment  proceedings 

formal? 
1 185.840    Is  a  record  made  of  fact-finding 

proceedings? 
1185.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
1185.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
1185.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
1185.860    What  factors  may  influence  the 

debarring  official's  decision? 


1185.865    How  long  may  my  debarment 

last? 
1185.870    When  do  I  know  if  the  debarring 

official  debars  me? 
1185.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
1185.880    What  factors  may  influence  the 

debarring  official  during 

reconsideration? 
1185.885    May  the  debarring  official  extend 

a  debarment? 

Subpart  I— DefinKions 

1185.900    Adequate  evidence. 

1185.905    Affiliate. 

1185.910    Agency. 

1185.915    Agent  or  representative. 

1185.920    Civil  judgment. 

1185.925    Conviction. 

1185.930    Debarment. 

1185.935    Debarring  official. 

1185.940    Disqualified. 

1185.945    Excluded  or  exclusion. 

1185.950    Indictment. 

1185.955    Ineligible  or  ineligibility. 

1185.960    Legal  proceedings. 

1185.965    List  of  Parties  Excluded  or 

Disqualified  From  Federal  Procurement 
and  Nonprocurement  Programs. 

1185.970    Nonprocurement  transaction. 

1185.975    Notice. 

1185.980    Participant 

1185.985    Person. 

1185.990    Preponderance  of  the  evidence. 

1185.995    Principal. 

1185.1000    Respondent. 

1185.1005     State. 

1185.1010    Suspending  official. 

1185.1015     Suspension. 

1185.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  1185— Covered 
Transactioiis 

Authority:  20  U.S.C.  9101  et  seq.;  Sec.  2455 
Pub.L.  103-355, 108  Stat.  311867  (31  U.S.C. 
6101  note);  E.O.  12549  (3  CFR,1986  Comp., 
p.l89);  E.O.  12689  (3  CFR,  1989  Comp.,  p. 
235). 

2.  Part  1185  is  further  amended  as  set 
forth  below: 

a.  "[Agency  noun]"  is  removed  and 
"Institute  of  Museum  and  Library 
Services"  is  added  in  its  place  wherever 
it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "IMLS"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is' 
removed  and  "Director,  Institute  of 
Museum  and  Library  Services"  is  added 
in  its  place  wherever  it  occurs. 

3.  Section  1185.440  is  added  to  read 
as  follows: 

11185.440    Whatmettioddoluseto 
communicate  requirements  to  participants? 

To  commimicate  the  requirements, 
you  must  include  a  term  or  condition  in 
the  transaction  requiring  the 
participant's  complianlce  with  subpart  C 
of  this  part  and  requiring  them  to 
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include  a  similar  term  or  condition  in 
lower-tier  covered  transactions. 

4.  Part  1186  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  1186— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

1186.100    What  does  this  part  do? 
1186.105    Does  this  part  apply  to  me? 
1186.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
1186.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Otiier  Than  Individuals 

1186.200    What  must  I  do  to  comply  with 
this  part? 

1186.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

1186.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

1186.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

1186.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  avvareness  program? 

1186.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

1186.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Are  Individuals 

1186.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

1186.301  [Reserved]  /* 

Subpart  D— Responsibilities  of  Institute  of 
Museum  and  Library  Services  Awarding 
Officials 

1 186.400  What  are  my  responsibilities  as  an 
Institute  of  Museum  and  Library  Services 
awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

1186.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
1186.505     How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
1186.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
1186.515    Are  there  any  exceptions  to  those 

actions? 


1186.650 
1186.655 
1186.660 
1186.665 
1186.670 


Subpart  F— Definitions 

1186.605  Award. 

1186.610  Controlled  substance. 

1186.615  Conviction. 

1186.620  Cooperative  agreement. 

1186.625  Criminal  drug  statute. 

1186.630  Debarment. 

1186.635  Drug-free  workplace. 

1186.640  Employee. 

1186.645  Federal  agency  or  agency. 


Grant. 

Individual. 

Recipient. 

State. 

Suspension. 


Authority:  41  U.S.C.  701  et  seq. 

5.  Part  1186  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"Institute  of  Museiun  and  Library 
Services"  is  added  in  its  place  wherever 
it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "UM^"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Director,  Institute  of 
Museum  and  Library  Services  or 
designee"  is  added  in  its  place  wherever 
it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Director,  Institute  of  Museum  and 
Library  Services"  is  added  in  its  place 
wherever  it  occurs. 

6.  Section  1186.310(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "45  CFR  part  1185"  in  its  place. 

7.  Section  1186.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "45 
CFR  part  1183"  in  its  place. 

CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

45  CFR  Parts  2542  and  2545 

RIN  3045-AA28 

FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  Dupre,  Office  of  General 
Counsel,  Corporation  for  National  and 
Community  Service,  Room  8200, 1201 
New  York  Ave..  NW..  Washington,  DC 
20525,  (202)  606-5000  ext.  396,  e-mail: 
sdupre@cns.gov. 

List  of  Subjects 

45  CFR  Part  2542 

Administrative  practice  and 
procedure.  Debarment  and  suspension, 
Grant  programs,  Reporting  and 
recordkeeping  requirements. 

45  CFR  Part  2545 

Administrative  practice  and 
procedure.  Drug  abuse.  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Dated:  May  31.  2001. 
Wendy  Zenker, 

Chief  Operating  Officer.  Corporation  for 
National  and  Community  Service. 

Accordingly,  as  set  forth  in  the 
common  preamble,  the  Corporation  for 
National  and  Community  Service 


proposes  to  amend  45  CFR  chapter  XXV 
as  follows: 

1.  Part  2542  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 


PART  2542— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

2542.25     How  is  this  part  organized? 
2542.50     How  is  this  part  written? 
2542.75     Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

2542.100    What  does  this  part  do? 
2542.105     Does  this  part  apply  to  me? 
2542.110    What  is  the  purpose  of  the 

nonprocurement  debannent  and 

suspension  system? 
2542.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
2542.120    May  we  grant  an  exception  to  let 

an  excluded  person  participate  in  a 

covered  transaction? 
2542.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
2542.130    Does  an  exclusion  under  the 

Federal  procurement  system  affect  a 

person's  eligibility  to  participate  in 

nonprocurement  transactions? 
2542.135     May  the  Corporation  exclude  a 

person  who  is  not  currently  participating 

in  a  nonprocurement  transaction? 
2542.140    How  do  I  know  if  a  person  is 

excluded? 
2542.145     Does  this  part  cover  persons  who 

are  disqualified  as  well  as  those  who  are 

excluded  from  nonprocurement 

transactions? 

Subpart  B— Covered  Transactions 

2542.200    What  is  a  covered  transaction? 
2542.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
2542.210     Which  nonprocurement 

transactions  are  covered  transactions? 
2542.215     Which  nonprocurement 

transactions  are  not  covered 

transactions? 
2542.220     Are  any  procurement  contracts 

included  as  covered  transactions? 
2542.225    How  do  I  know  if  a  transaction 

that  I  may  participate  in  is  a  covered 

transaction? 

Subpart  C— Responsibilities  of  Participants 
Regarding  Transactions  Doing  Business 
With  Other  Persons 

2542.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
2542.305     What  must  I  do  if  a  Federal 

agency  excludes  a  person  with  whom  1 

am  already  doing  business  in  a  covered 

transaction? 
2542.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
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2542.315    Must  I  verify  that  principals  of  my 
covered  transactions  are  eligible  to 
participate? 

2542.320  What  happens  if  I  do  business 
with  an  excluded  person  in  a  covered 
transaction? 

2542.325    What  requirements  must  I  pass 
down  to  persons  at  lower  tiers  with 
whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

2542.330    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  the  Corporation? 
2542.335    If  I  disclose  unfavorable 

information  required  under  §  2542.330 

will  I  be  prevented  from  entering  into  the 

transaction? 
2542.340    What  happens  if  I  fail  to  disclose 

the  information  required  under 

§2542.330? 
2542.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §2542.330 

after  entering  into  a  covered  transaction 

with  the  Corporation? 

Disclosing  Information — Lower  Tier 
Participants 

2542.350    What  information  must  I  provide 
to  a  higher  tier  participant  before 
entering  into  a  covered  traasaction  with 
that  participant? 

2542.355    What  happens  if  I  fail  to  disclose 
the  information  required  under 
§2542.350? 

2542.360    What  must  I  do  if  I  feam  of 
information  required  under  §  2542.350 
after  entering  into  a  covered  transaction 
with  a  higher  tier  participant? 

Subpart  D— Responsibilities  of  Corporation 
Officials  Regarding  Transactians 

2542.400    May  I  enter  into  a  transaction 

with  an  excluded  or  disqualiBed  person? 
2542.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
2542.410    May  I  approve  a  participant's  use 

of  the  services  of  an  excluded  person? 
2542.415    What  must  I  do  if  a  Federal 

agency  excludes  the  participant  or  a 

principal  after  I  enter  into  a  covered 

transaction? 
2542.420    May  I  approve  a  transaction  with 

an  excluded  or  disquaUfied  person  at  a 

lower  tier? 
2542.425    When  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
2542.430    How  do  I  check  to  see  if  a  person 

is  excluded  or  disqualified? 
2542.435    What  must  I  require  of  a  primary 

tier  participant? 
2542.440    What  method  do  I  use  to 

communicate  requirements  to  primary 

tier  participants? 
2542.445    What  action  may  I  take  if  a 

primary  tier  participant  knowingly  does 

business  with  an  excluded  or 

disqualified  person? 
2542.450    What  action  may  I  take  if  a 

primary  tier  participant  fails  to  disclose 
-  the  information  required  under 

§2542.330? 
2542.455    What  may  I  do  if  a  fowertier 

participant  fails  to  disclose  the 


information  required  under  §  2542.350  to 
the  next  higher  tier? 

Subpart  E— Govemmentwide  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

2542.500    What  is  the  purpose  of  the  List? 
2542.505     Who  uses  the  List? 
2542.510    Who  maintains  the  List? 
2542.515    What  specific  information  is  on 

the  List? 
2542.520    Who  gives  the  GSA  the 

information  that  it  puts  on  the  List? 
2542.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
2542.530    Where  can  I  get  the  List? 

Subpart  F— General  Principles  Relating  to 
Suspension  and  OetMrment  Actions 

2542.600    How  do  suspension  and 

debarment  actions  start? 
2542.605    How  does  suspension  differ  from 

debarment? 
2542.610    What  procedures  does  the 

Corporation  use  in  suspension  and 

debarment  actions? 
2542.615    How  does  the  Corporation  notify 

a  person  of  suspension  and  debarment 

actions? 
2542.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
2542.625    What  is  the  scope  of  a  suspension 

or  det)arment  action? 
2542.630    May  the  Corporation  impute  the 

conduct  of  one  person  to  another? 
2542.635    May  the  Corporation  settle  a 

debarment  or  suspension  action? 
2542.640    May  a  settlement  include  a 

voluntary  exclusion? 
2542.645    Do  other  Federal  agencies  know  if 

the  Corporation  agrees  to  a  voluntary 

exclusion? 

Subpart  (a— Suspension 

2542.700    When  may  the  suspending  official 

issue  a  suspension? 
2542.705    What  does  the  suspending  official 

consider  in  issuing  a  suspension? 
2542.710    When  does  a  suspension  take 

effect? 
2542.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
2542.720    How  may  I  contest  a  suspension? 
2542.725     How  much  time  do  I  have  to 

contest  a  suspension? 
2542.730    What  information  must  I  provide 

to  the  suspending  official  if  I  contest  a 

suspension? 
2542.735    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
2542.740    Are  suspension  proceedings 

formal? 
2542.745    Is  a  record  made  of  fact-finding 

proceedings? 
2542.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
2542.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
2542.760    How  long  may  my  suspension 

last? 

Sut)part  H — Debarment 

2542.800    What  are  the  causes  for 
debarment? 


2542.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
2542.810    When  does  a  debarment  take 

effect? 
2542.815    How  may  I  contest  a  proposed 

debarment? 
2542.820    How  much  time  do  I  have  to 

contest  a  proposed  debarment? 
2542.825    What  information  must  I  provide 

to  the  debarring  official  if  I  contest  a 

proposed  debarment? 
2542.830    Under  what  conditions'  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
2542.835    Are  debarment  proceedings 

formal? 
2542.840    Is  a  record  made  of  fact-finding 

proceedings? 
2542.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
2542.850    What  is  the  standard  of  proof  in 

a  debarment  action? 
2542.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
2542.860    What  factors  may  influence  the 

debarring  official's  decision? 
2542.865    How  long  may  my  debarment 

last? 
2542.870    When  do  I  know  if  the  debarring 

official  debars  me? 
2542.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
2542.880    What  factors  may  influence  the 

debarring  official  diuing 

reconsideration? 
2542.885    May  the  debarring  official  extend 

a  debarment? 

Subpart  I — Definitions 

2542.900    Adequate  evidence. 

2542.905    Affiliate. 

2542.910    Ag^picy. 

2542.915    Agent  or  representative. 

2542.920    Civil  judgment. 

2542.925    Conviction. 

2542.930    Debarment. 

2542.935    Debarring  official. 

2542.940    DisquaUfied. 

2542.945    Excluded  or  exclusion. 

2542.950    Indictment. 

2542.955    Ineligible  or  ineligibility. 

2542.960    Legal  proceedings. 

2542.965    List  of  Parties  Excluded  or 

Disqualified  From  Federal  Prociu'ement 
and  Nonprocurement  Programs. 

2542.970    Nonprocurement  transaction. 

2542.975    Notice. 

2542.980    Participant. 

2542.985    Person. 

2542.990    Preponderance  of  the  evidence. 

2542.995    Principal. 

2542.1000    Respondent. 

2542.1005    State. 

2542.1010    Suspending  official. 

2542.1015    Suspension. 

2542.1020    Voluntary  exclusion  or 
voluntarily  excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  2542 — Covered 
Transactions 

Authority:  42  U.S.C.  12651(c);  sec.  2455, 
Pub.  L.  103-355, 108  Stat.  3327  (31  U.S.C. 
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6101  note);  E.O.  12549  (3  CFR,  1986  Comp.. 
p.  189);  E.0. 12689  (3  CFR,  1989  Comp.,  p. 
235). 

2.  Part  2542  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"Corporation"  is  added  in  its  place 
wherever  it  occurs. 

b.  "(Agency  adjective!"  is  removed 
and  "Corporation"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Corporation  Chief 
Executive  Officer  or  designee"  is  added 
in  its  place  wherever  it  occurs. 

3.  Section  2542.440  is  added  to  read 
as  follows: 

§2542.440    What  method  do  I  use  to 
communicate  requirements  to  participants? 

To  communicate  the  requirements, 
you  must  include  a  term  or  condition  in 
the  transaction  requiring  the 
participant's  compliance  with  subpart  C 
of  this  part  and  requiring  them  to 
include  a  similar  term  or  condition  in 
lower-tier  covered  transactions. 

4.  Part  2545  is  added  to  read  as  set 
forth  in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  2545-CK)VERNMENT¥nDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (RNANCIAL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

2545.100    What  does  this  part  do? 
2545.105    Does  this  part  apply  to  me? 
2545.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
2545 .115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 

Subpart  B— Requirements  for  Recipients 
Other  Than  Individuals 

2545.200    What  must  I  do  to  comply  with 
this  part? 

2545.205    What  must  I  include  in  my  drug- 
free  workplace  statement? 

2545.210    To  whom  must  I  distribute  my 
drug-free  workplace  statement? 

2545.215    What  must  I  include  in  my  drug- 
free  awareness  program? 

2545.220    By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my"  drug- free  awau'eness  program? 

2545.225    What  actions  must  I  take 

concerning  employees  who  are  convicted 
of  drug  violations  in  the  workplace? 

2545.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Are  Indhrlduais 

2545.300  What  must  I  do  to  comply  with 
this  part  if  I  am  an  individual  recipient? 

2545.301  [Reserved] 

Subpart  D— Responsibilities  of  Corporation 
Awarding  Officials 

2545.400    What  are  my  responsibilities  as  a 
Corporation  awanUng  official? 


Subpart  E— Violations  of  This  Part  and 
Consequences 

2545.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
2545.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
2545.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
2545.515    Are  there  any  exceptions  to  those 

actions? 

Subpart  F— Definitions 

2545.605  Award. 

2545.610  Controlled  substance. 

2545.615  Conviction. 

2545.620  Cooperative  agreement. 

2545.625  Criminal  drug  statute. 

2545.630  Debarment. 

2545.635  Drug-free  workplace. 

2545.640  Employee. 

2545.645  Federal  agency  or  agency. 

2545.650  Grant. 

2545.655  Individual. 

2545.660  Recipient. 

2545.665  State. 

2545.670  Suspension. 

Authority:  41  U.S.C.  701.  et  seq.;  42  U.S.C. 
12644  and  12651(c). 

5.  Part  2545  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"Corporation"  is  added  in  its  place 
wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "Corporation"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Corporation  Chief 
Executive  Officer  or  designee"  is  added 
in  its  place  wherever  it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Corporation  Chief  Executive  Officer"  is 
added  in  its  place  wherever  it  occurs. 

6.  Section  2545.510(c)  is  further 
amended  by  removing  "[CFR  citation  for 
the  Federal  Agencies'  regulations 
implementing  Executive  Order  12549 
and  Executive  Order  12689]"  and 
adding  "45  CFR  part  2542"  in  its  place. 

7.  Section  2545.605(a)(2)  is  further 
amended  by  removing  "[Agency- 
specific  CFR  citation]"  and  adding  "45 
CFR  part  254 1 "  in  its  place. 

DEPARTMENT  OF  TRANSPORTATION 

49  CFR  Parts  29  and  32 

RIN2105-AD07 

FOR  FURTHER  INFORMATION  CONTACT: 

Ladd  Hakes,  Office  of  the  Senior 

Procurement  Executive  (M-62),  400 

Seventh  Street  SW.,  Washington,  DC 

20590,  (202)  366-4268,  e-mail: 

ladd.hakes@ost.dot.gov. 

ADOmONAL  SUPPLEMENTARY  INFORMATION: 

This  part  proposes  additional 

debarment  and  suspension  exception 

authority  by  inclucUng  a  paragraph  (q)  in 


§  29.120  to  allow  any  DOT  debarring  or 
suspending  official  to  grant  exceptions 
and  make  written  determinations  under 
that  section.  In  addition,  §  29.440 
proposes  to  use  terms  or  conditions  to 
the  award  transactions  as  a  means  to 
enforce  exclusions  under  DOT 
transactions  rather  than  written 
certifications.  This  ^temative  available 
under  the  common  rule  is  more  efficient 
that  DOT'S  ciurent  certification  process 
for  prospective  recipients  and 
participants.  This  part  also  proposes  to 
add  a  paragraph  (d)  to  §  29.520  requiring 
DOT  officials,  when  providing 
information  to  GSA,  to  include  their 
Operating  Administration  identifying 
code.  This  part  also  proposes  to  add  a 
paragraph  (b)  to  the  definitions  of  a 
"debarring  official"  at  §  29.935  and 
"suspending  official"  at  §  29.1010  to 
include  the  head  of  a  Departmental 
operating  administration,  with 
downward  delegation  authority.  Finally, 
this  proposed  rule  relocates  the 
requirements  for  maintaining  a  drug-free 
workplace  from  49  CFR  part  29  to  49 
CFR  part  32. 

ListofSubiects 


49  CFR  Part  29 

Administrative  practice  and 
procedure.  Government  contracts.  Grant 
programs.  Loan  programs.  Reporting 
and  recordkeeping  requirements. 

49  CFR  Part  32 

Administrative  practice  and 
procedure.  Drug  abuse,  Grant  programs. 
Reporting  and  recordkeeping 
requirements. 

Approved:  November  2,  2001. 
Norman  Y.  Nfineta, 
Secretary  of  Transportation. 

For  the  reasons  stated  in  the  common 
preamble,  the  Department  of 
Transportation  proposes  to  amend  49 
CFR  chapter  I,  as  follows: 

1.  Part  29  is  revised  to  read  as  set 
forth  in  instruction  1  at  the  end  of  the 
common  preamble. 

PART  29— GOVERNMENTWIDE 
DEBARMENT  AND  SUSPENSION 
(NONPROCUREMENT) 

Sec. 

29.25    How  is  this  part  organized? 
29.50    How  is  this  part  written? 
29.75    Do  terms  in  this  part  have  special 
meanings? 

Subpart  A— General 

29.100    What  does  this  part  do? 
29.105    Does  this  part  apply  to  me? 
29.110    What  is  the  purpose  of  the 

nonprocurement  debarment  and 

suspension  system? 


17 I 
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29.115    How  does  an  exclusion  restrict  a 

person's  involvement  in  covered 

transactions? 
29.120    May  we  grant  an  exception  to  let  an 

excluded  person  participate  in  a  covered 

transaction? 
29.125    Does  an  exclusion  under  the 

nonprocurement  system  affect  a  person's 

eligibility  to  participate  in  Federal 

procurement  contracts? 
29.130    Does  em  exclusion  under  the  Federal 

procurement  system  affect  a  person's 

eligibility  to  participate  in 

nonprocurement  transactions? 
29.135    May  DOT  exclude  a  person  who  is. 

not  currently  participating  in  a 

nonprocurement  transaction? 
29.140    How  do  I  know  if  a  pcsrson  is 

excluded? 
29.145    Does  this  part  cover  persons  who  are 

disqualified  as  well  as  those  who  are 

excluded  bom  nonprocurement 

transactions? 

Subpart  B — Covered  Transactione 

29.200    What  is  a  covered  transaction? 
29.205    Why  is  it  important  to  know  if  a 

particular  transaction  is  a  covered 

transaction? 
29.210    Which  nonprocurement  transactions 

are  covered  transactions? 
29.215    Which  nonprocurement  transactions 

are  not  covered  transactions? 
29.220    Are  any  procurement  contracts 

included  as  covered  transactions? 
29.225    How  do  I  know  if  a  transaction  that 

I  may  participate  in  is  a  covered 

transaction? 

Subpart  C— nesponsMlities  of  Participants 
Regarding  Transactiona 

Doing  Business  With  Other  Persons 

29.300    May  I  enter  into  a  covered 

transaction  with  an  excluded  or 

disqualified  person? 
29.305    What  must  I  do  if  a  Federal  agency 

excludes  a  person  with  whom  I  am 

already  doing  business  in  a  covered 

transaction? 
29.310    May  I  use  the  services  of  an 

excluded  person  under  a  covered 

transaction? 
29.315    Must  I  verify  that  principals  of  my 

covered  transactions  are  eligible  to 

participate? 
29.320    What  happens  if  I  do  business  with 

an  excluded  person  in  a  covered 

transaction? 
29.325    What  requirements  must  I  pass 

down  to  persons  at  lower  tiers  with 

whom  I  intend  to  do  business? 

Disclosing  Information — Primary  Tier 
Participants 

29.330    What  information  must  I  provide 

before  entering  into  a  covered 

transaction  with  DOT? 
29.335    If  I  disclose  unfavorable  information 

required  under  §  29.330  will  I  be 

prevented  from  entering  into  the 

transaction? 
29.340    What  happens  if  I  fail  to  disclose  the 

information  required  under  §29.330? 
29.345    What  must  I  do  if  I  learn  of  the 

information  required  under  §  29.330  after 

entering  into  a  covered  transaction  with 

DOT? 


Disclosing  Information — Lower  Tier 
Participants 

29.350    What  information  must  I  provide  to 
a  higher  tier  participant  before  entering 
into  a  covered  transaction  with  that 
participant? 

29.355    What  happens  if  I  fail  to  disclose  the 
information  required  under  §  29.350? 

29.360    What  must  I  do  if  I  learn  of 

information  required  under  §  29.350  after 
entering  into  a  covered  transaction  with 
a  higher  tier  participant? 

Subpart  D — Responsibilities  of  DOT 
Officials  Regarding  Transactions 

29.400     May  I  enter  into  a  transaction  with 

an  excluded  or  disqualified  person? 
29.405    May  I  enter  into  a  covered 

transaction  with  a  participant  if  a 

principal  of  the  transaction  is  excluded? 
29.410    May  I  approve  a  participant's  use  of 

the  services  of  an  excluded  person? 
29.415    What  must  I  do  if  a  Federal  agency 

excludes  the  participant  or  a  principal 

after  I  enter  into  a  covered  transaction? 
29.420    May  I  approve  a  transaction  with  an 

excluded  or  disqualified  person  at  a 

lower  tier? 
29.425    When  do  1  check  to  see  if  a  person 

is  excluded  or  disqualified? 
29.430    How  do  I  check  to  see  if  a  person  is 

excluded  or  disqualified? 
29.435    What  must  I  require  of  a  primary  tier 

participant? 
29.440    What  method  do  I  use  to 

communicate  those  requirements  to 

participants? 
29.445    What  action  may  I  take  if  a  primary 

tier  participant  knowingly  does  business 

with  an  excluded  or  disqualified  person? 
29.450    What  action  may  1  take  if  a  primary 

tier  participant  fails  to  disclose  the 

information  required  under  §  29.330? 
29.455    What  may  I  do  if  a  lower  tier 

participant  fails  to  disclose  the 

information  required  under  §  29.350  to 

the  next  higher  tier? 

Subpart  E — Gk>vernmentwide  List  of  Parties 
Excluded  or  Disqualified  From  Federal 
Procurement  and  Nonprocurement 
Programs 

29.500    What  is  the  purpose  of  the  List? 
29.505    Who  uses  the  List? 
29.510    Who  maintains  the  List? 
29.515    What  specific  information  is  on  the 

List? 
29.520    Who  gives  the  GSA  the  information 

that  it  puts  on  the  List? 
29.525    Whom  do  I  ask  if  I  have  questions 

about  a  person  on  the  List? 
29.530    Where  can  I  get  the  List? 

Subpart  F— -General  Principles  Relating  to 
Suspension  and  Del>arment  Actions 

29.600    How  do  suspension  and  debarment 

actions  start? 
29.605    How  does  suspension  differ  ih)m 

debarment? 
29.610    What  procedures  does  DOT  use  in 

suspension  and  debarment  actions? 
29.615    How  does  DOT  notify  a  person  of 

suspension  and  debarment  actions? 
29.620    Do  Federal  agencies  coordinate 

suspension  and  debarment  actions? 
29.625    What  is  the  scope  of  a  suspension  or 

debarment  action? 


29.630    May  DOT  impute  the  conduct  of  one 

person  to  another? 
29.635    May  DOT  settle  a  debarment  or 

suspension  action? 
29.640    May  a  settlement  include  a 

voluntary  exclusion? 
29.645    Do  other  Federal  agencies  know  if 

DOT  agrees  to  a  voluntary  exclusion? 

Subpart  6— Suspension 

29.700    When  may  the  suspending  official 

issue  a  suspension? 
29.705    What  does  the  suspending  offlcial 

consider  in  issuing  a  suspension? 
29.710    When  does  a  suspension  lake  effect? 
29.715    What  notice  does  the  suspending 

official  give  me  if  I  am  suspended? 
29.720    How  may  I  contest  a  suspension? 
29.725    How  much  time  do  I  have  to  contest 

a  suspension? 
29.730    What  information  must  1  provide  to 

the  suspending  official  if  I  contest  a 

suspension? 
29.735    Under  virhat  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  suspension  is  based? 
29.740    Are  suspension  proceedings  formal? 
29.745    Is  a  record  made  of  fact-finding 

proceedings? 
29.750    What  does  the  suspending  official 

consider  in  deciding  whether  to  continue 

or  terminate  my  suspension? 
29.755    When  will  I  know  whether  the 

suspension  is  continued  or  terminated? 
29.760    How  long  may  my  suspension  last? 

Subpart  H — Debarment 

29.800    What  are  the  causes  for  debarment? 
29.805    What  notice  does  the  debarring 

official  give  me  if  I  am  proposed  for 

debarment? 
29.810    When  does  a  debarment  take  effect? 
29.815    How  may  I  contest  a  proposed 

debarment? 
29.820    How  much  time  do  I  have  to  contest 

a  proposed  debarment? 
29.825    What  information  must  I  provide  to 

the  debarring  ofBcial  if  I  contest  a 

proposed  debarment? 
29.830    Under  what  conditions  do  I  get  an 

additional  opportunity  to  challenge  the 

facts  on  which  the  proposed  debarment 

is  based? 
29.835    Are  debarment  proceedings  formal? 
29.840    Is  a  record  made  of  fact-Bnding 

proceedings? 
29.845    What  does  the  debarring  official 

consider  in  deciding  whether  to  debar 

me? 
29.850    What  is  the  standard  of  proof  in  a 

debarment  action? 
29.855    Who  has  the  burden  of  proof  in  a 

debarment  action? 
29.860    What  factors  may  influence  the 

debarring  official's  decision? 
29.865    How  long  may  my  debarment  last? 
29.870    When  do  I  know  if  the  debarring 

official  debars  me? 
29.875    May  I  ask  the  debarring  official  to 

reconsider  a  decision  to  debar  me? 
29.880    What  factors  may  influence  the 

debarring  official  during 

reconsi  deration? 
29.885    May  the  debarring  official  extend  a 

debarment? 
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Subpart  I— Definitions 

29.900    Adequate  evidence. 

29.905    Affiliate. 

29.910    Agency. 

29.915    Agent  or  representative. 

29.920    Civil  judgment. 

29.925    Conviction. 

29.930    Debarment. 

29.935    Debarring  official. 

29.940    Disqualified. 

29.945    Excluded  or  exclusion. 

29.950    Indictment. 

29.955    Ineligible  or  ineligibility. 

29.960    Legal  proceedings. 

29.965    List  of  Parties  Excluded  or 

Disqualified  from  Federal  Procurement 
and  Nonprocurement  Programs. 

29.970    Nonprocurement  transaction. 

29.975     Notice. 

29.980    Participant. 

29.985    Person. 

29.990    Preponderance  of  the  evidence. 

29.995    Principal. 

29.1000    Respondent. 

29.1005     State. 

29.1010    Suspending  official. 

29.1015    Suspension. 

29.1020    Voluntary  exclusion  or  voluntarily 
excluded. 

Subpart  J  [Reserved] 

Appendix  to  Part  29 — Covered  Transactions 

Authority:  Sec.-2455.  Pub.  L.  103-355,  108 
Stat.  3327  (31  U.S.C.  6101  note);  E.0.11738 
(3  CFR,  1973  Comp..  p.799);  E.0.12549  (3 
CFR,  1986  Comp.,  p.  189):  E.0. 12689  (3  CFR, 
1989  Comp.,  p.  235). 

2.  Part  29  is  further  amended  as  set 
forth  below. 

a.  "(Agency  noun]"  is  removed  and 
"Department  of  Transportation"  is 
added  in  its  place  wherever  it  occurs. 

b.  "[Agency  adjective)"  is  removed 
and  "DOT"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "debarring  or  suspending 
official"  is  added  in  its  place  wherever 
it  occurs. 

3.  Section  29.120  is  further  amended 
by  adding  a  paragraph  (c)  to  read  as 
follows: 

§  29.1 20    May  we  grant  an  exception  to  an 
excluded  person  to  participate  in  a  covered 
transaction? 

***** 

(c)  A  debarring  or  suspending  official 
may  grant  exceptions  and  make  written 
determinations  under  this  section. 

4.  Section  29.440  is  added  to  read  as 
follows: 

§29.440    Wlwt  method  do  I  use  to 
communicate  those  requirements  to 
participants? 

To  commimicate  the  requirement  you 
must  include  a  term  or  condition  in  the 
transaction  requiring  the  participants' 
compliance  with  subpart  C  of  this  part 
and  requiring  them  to  include  a  similar 


term  or  condition  in  lower-tier  covered 
transactions. 

5.  Section  29.520  is  further  amended 
by  removing  the  period  at  the  end  of 
paragraph  (c)(4)  and  adding  a  semi- 
colon, and  adding  a  paragraph  (d)  to 
read  as  follows: 

§  29.520.    Who  gives  the  GSA  the 
information  that  it  puts  on  the  List? 

***** 

(d)  The  DOT  official's  Operating 
Administration  code,  as  follows:  United 
States  Coast  Guard  [DOT-USCG]; 
Federal  Aviation  Administration  [DOT- 
FAA];  Federal  Highway  Administration 
[DOT-FHWA];  Federal  Motor  Carrier 
Safety  Administration  [DOT-FMCSA]; 
Federal  Railway  Administration  [DOT- 
FRA];  Federal  Transit  Administration 
[DOT-FTA];  National  Highway  Traffic 
Safety  Administration  [DOT-NHTSA); 
Research  and  Special  Programs  [DOT- 
RSPAl;  Maritime  Administration  [DOT- 
MARADl;  and  DOT  (general)  [DOT- 
OST]. 

6.  Section  29.935  is  further  amended 
by  adding  a  paragraph  (b)  to  read  as 
follows: 

§29.935    Debarring  official. 

***** 

(b)  For  DOT  "debarring  official" 
means  the  designated  head  of  a  DOT 
operating  administration,  who  may 
delegate  any  of  his  or  her  functions 
imder  this  part    -  d  authorize  successive 
delegations. 

7.  Section  29.1010  is  further  amended 
by  adding  a  paragraph  (b)  to  read  as 
foUovirs: 

§  29.1 01 0    Suspending  official. 

***** 

(b)  For  DOT  "suspending  official" 
means  the  designated  head  of  a  DOT 
operating  administration,  who  may 
delegate  any  of  his  or  her  functions 
imder  this  part  and  authorize  successive 
delegations. 

8.  Part  32  is  added  to  read  as  set  forth 
in  instruction  2  at  the  end  of  the 
common  preamble. 

PART  32— GOVERNMENTWIDE 
REQUIREMENTS  FOR  DRUG-FREE 
WORKPLACE  (HNANCI AL 
ASSISTANCE) 

Subpart  A— Purpose  and  Coverage 

Sec. 

32.100    What  does  this  part  do? 
32.105    E)oes  this  part  apply  to  me? 
32.110    Are  any  of  my  Federal  assistance 

awards  exempt  from  this  part? 
32.115    Does  this  part  affect  the  Federal 

contracts  that  I  receive? 


Subpart  B— Requirements  for  Recipients 
Ottwr  Tttan  Individuals 

32.200    What  must  I  do  to  comply  with  this 
part? 

32.205    What  must  I  include  in  my  drug-firee 
workplace  statement? 

32.210    To  whom  must  I  distribute  my  drug- 
free  workplace  statement? 

32.215    What  must  I  include  in  my  drug-firee 
awareness  program? 

32.220  By  when  must  I  publish  my  drug- 
free  workplace  statement  and  establish 
my  drug-free  awareness  program? 

32.225    What  actions  must  I  take  concerning 
employees  who  are  convicted  of  drug 
violations  in  the  workplace? 

32.230    How  and  when  must  I  identify 
workplaces? 

Subpart  C— Requirements  for  Recipients 
Who  Are  Individuals 

32.300  What  must  I  do  to  comply  with  this 
part  if  I  am  an  individual  recipient? 

32.301  [Reserved] 

Subpart  D— ResponsRiilities  of  DOT 
Awarding  Officials 

32.400     What  are  my  responsibilities  as  a 
DOT  awarding  official? 

Subpart  E— Violations  of  This  Part  and 
Consequences 

32.500    How  are  violations  of  this  part 

determined  for  recipients  other  than 

individuals? 
-  32.505    How  are  violations  of  this  part 

determined  for  recipients  who  are 

individuals? 
32.510    What  actions  will  the  Federal 

Government  take  against  a  recipient 

determined  to  have  violated  this  part? 
32.515    Are  there  any  exceptions  to  those 

actions? 


Subpart  F— Definitions 

32.605  Award. 

32.610  Controlled  substance. 

32.615  Conviction. 

32.620  Cooperative  agreement. 

32.625  Criminal  drug  statute. 

32.630  Debarment. 

32.635  Drug-free  workplace. 

32.640  Employee. 

32.645  Federal  agency  or  agency. 

32.650  Grant. 

32.655  Individual. 

32.660  Recipient. 

32.665  State. 

32.670  Suspension. 

Authority:  41  U.S.C.  701  et  seq. 
9.  Part  32  is  further  amended  as  set 
forth  below. 

a.  "[Agency  noun]"  is  removed  and 
"Department  of  Transportation"  is 
added  in  its  place  wherever  it  occurs. 

b.  "[Agency  adjective]"  is  removed 
and  "DOT"  is  added  in  its  place 
wherever  it  occurs. 

c.  "[Agency  head  or  designee]"  is 
removed  and  "Secretary  of 
Transportation"  is  added  in  its  place 
wherever  it  occurs. 

d.  "[Agency  head]"  is  removed  and 
"Secretary  of  Transportation"  is  added 
in  its  place  wherever  it  occurs. 
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10.  Section  32.510  (c)  is  further 
amended  by  removing  "CFR  citation  for 
the  Federal  Agency's  regulations 
implementing  Executive  Oder  12549 


and  Executive  Order  12689"  and  adding 
"49  CFR  part  29"  in  its  place. 

11.  Section  32.605(a)(2)  is  further 
amended  by  removing  "[Agency- 


specific  CFR  citation]"and  adding  "49 

CFR  part  18"  in  its  place. 

(FR  Doc.  02-1  Filed  1-22-02;  8:45  am] 

BILUNG  COOES  6325-01,  3410-KS,  6450-01,  8025-01, 
7510-01,  3510-FA,  4191-02,  3180-02,  4710-05,  6116-01, 
6051-01,  7025-01,  6117-01,  4510-23,  6732-01,  5001-08, 
4000-01,  7515-01,  8320-01,  6560-50,  6820-61,  4310-RF, 
6718-01,  4150-24,  7555-01,  7537-01,  7536-01,  7036-01, 
6050-28,  4910-62P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Parts  9  and  434 

[FRL-7125-4] 
RiN2040-AD24 


Coal  Mining  Point  Source  Category; 
Amendments  to  Effluent  Limitations 
Guidelines  and  New  Source 
Perfonnance  Standards 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  EPA  is  amending  the  current 
regulations  for  the  Coal  Mining  Point 
Source  Category  by  adding  two  new 
subcategories  to  the  existing  regulation. 
EPA  is  establishing  a  Coal  Remining 
Subcategory  that  will  address  pre- 
existing discharges  at  coal  remining 
operations.  EPA  also  is  establishing  a 
Western  Alkaline  Coal  Mining 
Subcategory  that  will  address  drainage 
from  coal  mining  reclamation  and  non- 
process  areas  in  the  arid  and  semiarid 
western  United  States.  These 
amendments  do  not  otherwise  change 
the  existing  regulations. 

The  establishment  of  new 
subcategories  has  the  potential  to  create 
significant  environmental  benefits  at 
little  or  no  additional  cost  to  the 
industry.  Establishing  the  Coal 
Remining  Subcategory  will  encourage 
remining  activities  and  will  reduce 
hazards  associated  with  abandoned 


mine  lands.  The  new  subcategory  has 
the  potential,  to  significantly  improve 
water  quality  by  reducing  the  discharge 
of  acidity,  iron,  manganese,  and  sulfate 
from  abandoned  mine  lands.  EPA 
projects  total  monetized  annual  benefits 
of  $0.7  million  to  $1.2  million  due  to 
remining.  Additionally,  EPA  expects 
that  this  regulation  will  result  in 
significant  ecological  and  public  safety 
benefits  that  could  not  be  quantified 
and/or  monetized.  EPA  projects  that  the 
annual  compliance  cost  for  this  new 
subcategory  will  be  $0.33  million  to 
$0.76  million. 

EPA  estimates  that  the  Western 
Alkaline  Coal  Mining  Subcategory  will 
result  in  a  net  cost  savings  to  atfected 
surface  mine  operators.  The  monetized 
and  non-monetized  benefits  for  this 
subcategory  are  a  result  of  adopting 
alternative  sediment  control 
technologies  for  reclamation  and  non- 
process  areas  in  the  arid  west.  These 
technologies  are  projected  to  increase 
the  volume  of  storm  water  drainage  to 
arid  watersheds  and  avoid  the 
distiubance  of  approximately  600  acres 
per  year,  thus  reducing  severe  erosion, 
sedimentation,  hydrologic  unbalance, 
and  water  loss.  EPA  projects  that  the 
subcategory  will  resiilt  in  annualized 
monetized  benefits  of  $0.04  to  $0.75 
million. 

DATES:  This  regulation  is  effective 
February  22,  2002. 

ADDRESSES:  A  copy  of  the  supporting 
dociunents  cited  in  this  dociunent  are 


available  for  review  at  EPA's  Water  • 
Docket;  Room  EB57, 401  M  Street,  SW, 
Washington,  DC  20460.  A  copy  of  the 
record  supporting  the  development  of 
the  Western  Alkaline  Coal  Mining 
Subcategory  is  also  available  for  review 
at  the  Office  of  Smface  Mining  Library, 
1999  Broadway,  34th  Floor,  Denver,  CO. 
The  public  record  for  this  rulemaking 
has  been  established  under  docket 
number  W-99-13,  and  includes 
supporting  dociunentation.  The  public 
record  supporting  this  rule  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
For  access  to  EPA  docket  materials, 
please  call  (202)  260-3027  between  9 
a.m.  and  3:30  p.m  Eastern  Standard 
Time,  Monday  through  Friday, 
excluding  Federal  holidays,  to  schedule 
an  appointment.  For  access  to  docket 
materials  at  the  Office  of  Surface  Mining 
Library,  please  call  (303)  844-1436 
between  8  a.m.  and  4  p.m.  Moimtain 
Standard  Time  to  schedule  an 
appointment. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

additional  technical  information  contact 
William  Telliard  at  (202)  260-7134  or 
"Temard.William@EPA.gov".  For 
additional  economic  information 
contact  Kristen  Strellec  at  (202)  260- 
6036  or  "Strellec.Kristen@EPA.gov". 

SUPPLEMENTARY  INFORMATION:  i?egu7ated 
Entities:  Entities  potentially  regulated 
by  this  action  include: 


Category 

Examples  of  regulated  entities 

SIC  codes 

NAICS 
codes 

Industry  

Operations  engaged  In  \he  remining  of  abandoned  surface  and  underground 
coal  mines  and  coal  refuse  piles  for  remaining  coal  reserves  in  areas  con- 
taining discfiarges  defined  as  "pre-existing"  Operations  engaged  in  coal  mine 
reclamation  activities  in  the  arid  and  semiarid  western  coal  region.. 

1221 
1222 
1231 

212111 
212112 
212113 

This  table  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
regulated  by  this  action.  This  table  lists 
the  types  of  entities  that  EPA  is  now 
aware  could  potentially  be  regidated  by 
this  action.  Other  types  of  entities  not 
listed  in  the  table  could  also  be 
regulated.  To  determine  whether  your 
fodlity  is  regulated  by  this  action,  you 
should  carefully  examine  the 
applicability  criteria  in  40  CFR  part  434. 
If  you  have  questions  regarding  the 
applicability  of  this  action  te  a 
particular  entity,  consult  the  person 
listed  for  technical  information  in  the 
preceding  FOR  FURTHER  V^ORMATION 
CONTACT  section. 


Judicial  Review 

In  accordance  with  40  CFR  23.2,  this 
rule  will  be  considered  promulgated  for 
purposes  of  judicial  review  at  1  p.m. 
Eastern  Standard  Time  on  February  6, 
2002.  Under  section  509(b)(1)  of  the 
Clean  Water  Act,  judicial  review  of  this 
regulation  can  be  obtained  only  by  filing 
a  petition  for  review  in  the  United 
States  Court  of  Appeals  within  120  days 
after  the  regulation  is  considered 
promulgated  for  purposes  of  judicial 
review.  Under  section  509(b)(2)  of  the 
Clean  Water  Act,  the  requirements  in 
this  regulation  may  not  be  challenged 
later  in  civil  or  criminal  proceedings 
brought  by  EPA  to  enforce  these 
requirements. 


Compbance  Dates 

Existing  direct  dischargers  must 
comply  with  limitations  based  on  the 
Best  Practicable  Control  Technology 
Currently  Available  (BPT),  Best 
Conventional  Pollutant  Control 
Technology  (BCT),  and  Best  Available 
Technology  Economically  Achievable 
(BAT)  as  soon  as  their  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits  include  such 
limitations.  The  compliance  date  for 
New  Source  Perfonnance  Standards 
(NSPS)  is  the  date  the  new  source 
commences  discharging. 
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Supporting  Documentation 

The  regulations  are  supported  by 
several  key  documents: 

1.  "Coal  Remining  Best  Management 
Practices  Guidance  Manual"  (EPA  821- 

-  B-01-01 0) .  This  document  describes 
abandoned  mine  land  conditions  and 
the  performance  of  Best  Management 
Practices  (BMPs)  that  have  been 
implemented  at  remining  operations. 
The  BMP  Guidance  Manual  is  a 
technical  reference  docimient  that 
presents  reseeux^h  and  data  concerning 
the  prediction  and  prevention  of  acid 
mine  drainage  to  the  waters  of  the 
United  States.  There  have  been  minimal 
changes  to  the  BMP  manual  since 
proposal. 

2.  "Coal  Remining  Statistical  Support 
Document"  (EPA  821-B-Ol-Oll).  This 
docimient  describes  the  statistical 
methodology  for  establishing  and 
monitoring  baseline  conditions  and  - 
setting  discharge  limits  at  remining 
sites. 

3.  "Development  Document  for  Final 
Effluent  Limitations  Guidelines  and 
Standards  for  the  Western  Alkaline  Coal 
Mining  Subcategory"  (EPA  821-B-Ol- 
012):  This  docvunent  presents  EPA's 
technical  conclusions  concerning  the 
Western  Alkaline  Coal  Mining 
Subcategory. 

4.  "Economic  and  Envimnmental 
Impact  Assessment  of  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Coal  Mining  Industry:  Remining 
and  Western  Alkaline  Subcategories" 
(EPA-821-B-01-013):  This  dociunent 
presents  the  methodology  employed  to 
assess  economic  and  environmental 
impacts  of  the  final  rule  and  the  results 
of  the  analysis. 

5.  Statistical  Analysis  of  Abandoned 
Mine  Drainage  in  the  Assessment  of 
Pollution  Load.  (EPA  821-B-01-O14) 
This  document  describes  pollutant 
characteristics  of  pre-existing  discharges 
at  abandoned  mine  lands. 

How  To  Obtain  Supporting  Documents 

All  doamients  are  available  from  the 
National  Service  Center  for 
Environmental  Publications,  11029 
Kenwood  Road,  Cincinnati,  OH  45242, 
(800)  490-9198,  http://www.epa.gov/ 
ncepi.  Several  of  these  cfocuments  can 
also  be  obtained  on  the  Internet,  located 
aX  http://www.epa.gov/OST/guide/coal. 
This  website  also  links  to  an  electronic 
version  of  today's  notice. 
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B.  Western  Alkaline  Coal  Mining 

Subcategory 

V.  Development  of  Final  Effluent  Limitations 
Guidelines 

A.  Coal  Remining  Subcategory 

1.  Background 

2.  Scope  of  Final  Regulation 

3.  Pollution  Abatement  Plan 

4.  Pollution  Abatement  Plan  and  Passive 
Treatment 

5.  Commingling  of  Waste  Streams 

6.  Relocation  of  Pre-Existing  Discharges 

7.  BMP-Only  Permits 

8.  Water  Quality  Variances 

9.  BAT  for  the  Coal  Remining  Subcategory 

10.  BPT  for  the  Coal  Remining  Subcategory 

11.  BCT  for  the  Coal  Remining  Subcategory 

12.  NSPS  for  the  Coal  Remining 
Subcategory 

B.  Western  Alkaline  Coal  Mining 

Subcategory 

1.  Background 

2.  Inspection  and  Maintenance  of  BMPs 

3.  Affected  Areas 

4.  SMCRA  Requirements 

5.  Bond  Release 

6.  Definition  of  Alkaline  Mine  Drainage 

7.  BPT  for  the  Western  Alkaline  Coal 
Mining  Subcategory 

8.  BCT  for  the  Western  Alkaline  Coal 
Mining  Subcategory 

9.  BAT  for  the  Western  Alkaline  Coal 
Mining  Subcategory 

10.  NSPS  for  the  Western  Alkaline  Coal 
Mining  Subcategory 

VI.  Statistical  and  Monitoring  Procedures  for 
the  Coal  Remining  Subcategory 

A.  Statistical  Procedures  for  the  Coal 

Remining  Subcategory 

B.  Evaluation  of  Statistical  Triggers 

C.  Sample  Collection  to  Establish  Baseline 

Conditions  and  to  Monitor  Compliance 
for  the  Coal  Remining  Subcategory 

D.  Regulated  Pollutant  Parameters  in  Pre- 

Existing  Discharges 

1.  Acidity 

2.  Sulfate 

3.  Solids 

VIL  Non-Water  Quality  Environmental 
Impacts  of  Final  Regulations 

VUI.  Environmental  Benefits  Analysis 

A.  Coal  Remining  Subcategory 

B.  Western  Alkaline  Coal  Mining 

Subcategory 

IX.  Economic  Analysis 
A.  Introduction,  Overview,  and  Sources  of 
Data 


B.  Method  for  Estimating  Compliance  Costs 

1.  Coal  Remining  Subcategory 

2.  Western  Alkaline  Coal  Mining 
Subcategory 

C.  Costs  and  Cost  Savings  of  the  Final  Rule 

1.  Coal  Remining  Subcategory 

2.  Western  Alkaline  Coal  Mining 
Subcategory 

D.  Economic  Impacts  of  the  Final  Rule 

1.  Economic  Impacts  for  the  Coal  Remining 
Subcategory 

2.  Economic  Impacts  for  the  Western 
Alkaline  Coal  Mining  Subcategory 

E.  Additional  Impacts 

1.  Costs  to  the  NPDES  Permitting  Authority 

2.  Community  Impacts 

3.  Foreign  Trade  Impacts 

F.  Cost  Effectiveness  Analysis 

G.  Cost  Benefit  Analysis 

X.  Regulatory  Requirements 

A.  Executive  Order  12866.  Regulatory 

Planning  and  Review 

B.  Regulatory  Flexibility  Act  (RFA).  as 

amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA) 

C.  Congressional  Review  Act 

D.  Paperwork  Reduction  Act 

E.  Unfunded  Mandates  Reform  Act 

F.  Executive  Order  13175:  Consultation  and 

Coordination  with  Indian  Tribal 
Governments 

G.  Executive  Order  13132:  Federalism 
H.  National  Technology  Transfer  and 

Advancement  Act 
I.  Executive  Order  13045:  Protection  of 

Children  from  Environmental  Health 

Risks  and  Safety  Risks 
J.  Executive  Order  13211:  Actions 

Concerning  Regulations  That 

Significantly  Affect  Energy  Supply. 

Distribution,  or  Use 

XI.  Regulatory  Implementation 

A.  Upset  and  Bypass  Provisions 

B.  Variances  and  Modifications 

1.  Fundamentally  Different  Factors 
Variances 

2.  Permit  Modifications 

C.  Relationship  of  Effluent  Limitations  to 

NPDES  Permits  and  Monitoring 
Requirements 

D.  Analytical  Methods 

Xn.  Summary  of  EPA  Responses  to 
Significant  Comments  on  Proposal 

A.  Coal  Remining  Subcategory 

B.  Western  Alkaline  Coal  Mining 

Subcategory 
Appendix  A:  Definitions.  Acronyms,  and 
Abbreviations  Used  in  This  Document 

I.  Legal  Authority 

These  regulations  are  promulgated 
imder  the  authority  of  sections  301,  304, 
306.  308,  402,  501,  and  502  of  the  Clean 
Water  Act.  33  U.S.C.  1311. 1314,  1316. 
1318. 1342,  1361,  and  1362. 


n.  Background 

A.  Statutory  Authorities 
l.Clean  Water  Act 

Congress  adopted  the  Clean  Water  Act 
(CWA)  to  "restore  and  maintain  the 
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chemical,  physical,  and  biological 
iategrity  of  the  Nation's  waters'  (section 
101(a),  33  U.S.C.  1251(a)).  To  achieve 
this  goal,  the  CWA  prohibits  the 
discharge  of  pollutants  into  navigable 
waters  except  in  compliance  with  the 
statute.  The  CWA  confronts  the  problem 
of  water  pollution  on  a  niunber  of 
different  fronts.  Its  primary  reliance, 
however,  is  in  establishing  restrictions 
on  the  types  and  amounts  of  pollutants 
discharged  from  various  industrial, 
conunercial  and  public  sources  of 
wastewater. 

Direct  dischargers  must  comply  with 
effluent  limitations  in  National 
Pollutant  Discharge  Elimination  System 
("NPDES")  permits;  indirect  dischargers 
must  comply  with  pretreatment 
standards.  These  limitations  and 
standcirds  are  established  by  regulation 
for  categories  of  industrial  dischargers 
and  are  based  on  the  degree  of  control 
that  can  be  achieved  using  various 
levels  of  pollution  control  technology. 

a.  Best  Practicable  Control 
Technology  Currently  Available  (BPT)— 
section  304(b)(1)  of  the  CWA.  Effluent 
limitations  guidelines  based  on  BPT 
apply  to  discharges  of  conventional, 
toxic,  and  non-conventional  pollutants 
from  existing  soinces.  BPT  guidelines 
are  generally  based  on  the  average  of  the 
best  existing  performance  in  terms  of 
pollution  control  by  plants  in  a 
particular  industrial  category  or 
subcategory.  In  establishing  BPT,  EPA 
considers  the  cost  of  achieving  pollution 
reductions  in  relation  to  the  pollution 
reduction  benefits,  the  age  of  equipment 
and  facilities,  the  processes  employed, 
process  changes  required,  engineering 
aspects  of  the  control  technologies,  non- 
water  quality  environmental  impacts 
(including  energy  requirements),  and 
other  &K:tors  the  Administrator  deems 
appropriate.  Where  the  pollution 
control  performance  of  existing  sources 
for  a  category  or  subcategory  is 
imiformly  inadequate,  EPA  mayset  BPT 
by  transferring  technology  used  in  a 
different  subcategory  or  category. 

b.  Best  Available  "Technology 
Economically  Achievable  (BAT) — 
section  304(b)(2)  of  the  CWA.  In  general, 
BAT  effluent  limitations  guidelines  are 
based  on  the  degree  of  pollution  control 
achievable  by  applying  the  best 
available  technology  economically 
achievable  for  facilities  in  the  industrial 
subcategory  or  category.  The  CWA 
requires  BAT  for  controlling  the  direct 
discharge  of  toxic  and  non-conventional 
pollutants.  The  factors  considered  in 
determining  BAT  for  a  category  or 
subcategory  include  the  age  of  the 
equipment  and  facilities  involved,  the 
process  employed,  potential  process 
changes,  engineering  aspects  of  the 


control  technologies,  non- water  quality 
environmental  impacts  (including 
energy  requirements),  and  other  factors 
the  Administrator  deems  appropriate. 
EPA  retains  considerable  discretion  in 
assigning  the  weight  to  be  accorded 
these  factors.  Generally,  economic 
achievability  is  determined  on  the  basis 
of  total  costs  to  the  industrial 
subcategory  and  their  effect  on  the 
overall  industry's  (or  subcategory's) 
financial  health.  As  with  BPT,  where 
existing  performance  is  uniformly 
inadequate,  BAT  may  be  transferred 
from  a  different  subcategory  or  category. 
BAT  may  be  based  upon  process 
changes  or  internal  controls,  such  as 
product  substitution,  even  when  these 
technologies  are  not  common  industry 
practice.  The  CWA  does  not  require 
cost-benefit  comparison  in  establishing 
BAT. 

c.  Best  Conventional  Pollutant  Control 
Technology  (BCT)— section  304(b)(4)  of 
the  CWA.  The  1977  amendments  to  the 
CWA  established  BCT  as  an  additional 
level  of  control  for  discharges  of 
conventional  pollutants  trom  point 
sources  other  than  publicly  owned 
treatment  works.  In  addition  to  other 
factors  specified  in  section  304(b)(4)(B), 
the  CWA  requires  that  BCT  limitations 
be  established  in  light  of  a  two  part 
"cost-reasonableness"  test.  EPA 
published  a  methodology  for  the 
development  of  BCT  limitations  which 
became  effective  August  22, 1986  (51  FR 
24974.  July  9, 1986). 

Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demanding 
pollutants  (measured  as  BODs),  total 
suspended  solids  (TSS),  fecal  coliform, 
pH,  and  any  additional  pollutants 
defined  by  the  Administrator  as 
conventional.  The  Administrator 
designated  oil  and  grease  as  an 
additional  conventional  pollutant  on 
July^O,  1979  (44  FR  44501). 

d.  New  Source  Performance  Standards 
(NSPS)— section  306  of  the  CWA.  NSPS 
reflect  effluent  reductions  that  are  % 
achievable  based  on  the  best  available 
demonstrated  control  technology.  New 
facilities  have  the  opportunity  to  install 
the  best  and  most  efficient  production 
processes  and  wastewater  treatment 
technologies.  As  a  result,  NSPS  should 
represent  the  most  stringent  controls 
attainable  through  the  application  of  the 
best  available  control  technology  for  all 
pollutants  (i.e.,  conventional, 
nonconventional,  and  priority 
pollutants).  In  establishing  NSPS,  EPA 

is  directed  to  take  into  consideration  the 
cost  of  achieving  the  effluent  reduction' 
and  any  non-water  quality 
environmental  impacts  and  energy 
requirements. 


e.  Pretreatment  Standards  for  Existing 
Sources  (PSES>— section  307(b)  of  the 
CWA — and  Pretreatment  Standards  for 
New  Sources  (PSNS)— section  307(b)  of 
the  CWA. 

Pretreatment  standards  are  designed 
to  prevent  the  discharge  of  pollutants  to 
a  publicly-owned  treatment  works 
(TOTW)  which  pass  through,  interfere, 
or  are  otherwise  incompatible  with  the 
operation  of  the  POTW.  Since  none  of 
the  facilities  to  which  this  rule  applies 
discharge  to  a  POTW,  pretreatment 
standards  are  not  part  of  this 
rulemaking. 

f.  CWA  section  304(m)  Requirements. 
Section  304(m)  of  the  CWA,  added  by 
the  Water  C^iality  Act  of  1987,  requires 
EPA  to  establish  schedules  for  (1) 
reviewing  and  revising  existing  effluent 
limitations  guidelines  and  standards 
and  (2)  promulgating  new  effluent 
guidelines.  On  January  2, 1990  (55  FR 
80),  EPA  published  an  Effluent 
Guidelines  Plan,  which  established 
schedules  for  developing  new  and 
revised  effluent  guidelines  for  several 
industry  categories.  The  Natural 
Resources  Defense  Coimcil,  Inc., 
challenged  the  Effluent  Guidelines  Plan 
in  a  suit  filed  in  the  U.S.  District  Court 
for  the  District  of  Columbia  [NRDCv. 
Browner,  Civ.  No.  89-2980).  On  January 
31, 1992,  the  Coiut  entered  a  consent 
decree  (the  "304(m)  Decree"),  which 
established  schedules  for  EPA's 
proposal  of  and  final  action  on  effluent 
guidelines  for  a  number  of  point  source 
categories.  The  Effluent  Guidelines  Plan 
published  in  the  Federal  Register  on 
September  4, 1998  (63  FR  47285) 
required,  among  other  things,  that  EPA 
propose  the  Coal  Mining  Effluent 
Guidelines  by  December  1999  and  take 
final  action  on  the  Guidelines  by 
December  2001.  On  November  19, 1999, 
the  Court  modified  the  decree  revising 
the  deadline  for  proposal  to  March  31, 
2000.  The  deadline  of  December  2001 
for  taking  final  action  on  these 
guidelines  was  not  modified. 

2.  Pollution  Prevention  Act 

The  Pollution  Prevention  Act  of  1990 
(PPA)  (42  U.S.C.  13101  et  seq..  Public 
Law  101-508,  November  5, 1990) 
"declares  it  to  be  the  national  policy  of 
the  United  States  that  pollution  should 
be  prevented  or  reduced  whenever 
feasible;  pollution  that  cannot  be 
prevented  should  be  recycled  in  an 
environmentally  safe  manner,  whenever 
feasible;  pollution  that  cannot  be 
prevented  or  recycled  should  be  treated 
in  an  enviromnentally  safe  manner 
whenever  feasible;  and  disposal  or 
release  into  the  environment  should  be 
employed  only  as  a  last  resort  *  *  *" 
(Sec.  6602;  42  U.S.C.  13101  (b)).  In 
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short,  preventing  pollution  before  it  is 
created  is  preferable  to  trying  to  manage, 
treat  or  dispose  of  it  after  it  is  created. 

The  PPA  directs  EPA  to,  among  other 
things,  "review  regulations  of  the  EPA 
prior  and  subsequent  to  their  proposal 
to  determine  their  effect  on  source 
reduction"  (Sec.  6604;  42  U.S.C. 
13103(b)(2)).  Source  reduction  reduces 
the  generation  and  release  of  hazardous 
substances,  pollutants,  wastes, 
contaminants,  or  residuals  at  the  soiuce, 
usually  within  a  process.  The  term 
source  reduction  "includes  equipment 
or  technology  modifications,  process  or 
procedure  modifications,  reformulation 
or  redesign  of  products,  substitution  of 
raw  materials,  and  improvements  in 
housekeeping,  maintenance,  training  or 
inventory  control.  *  *  *  The  term 
soiure  'reduction'  does  not  include  any 
practice  which  alters  the  physical, 
chemical,  or  biological  characteristics  or 
the  voliune  of  a  hazardous  substance, 
pollutant,  or  contaminant  through  a 
process  or  activity  which  itself  is  not 
integral  to  or  necessary  for  the 
production  of  a  product  or  the  providing 
of  a  service"  (42  U.S.C.  13102(5)).  In 
effect,  source  reduction  means  reducing 
the  amoimt  of  a  pollutant  that  enters  a 
waste  stream  or  that  is  otherwise 
released  into  the  environment  prior  to 
out-of-process  recycling,  treatment,  or 
disposal. 

In  today's  rule,  EPA  encourages 
pollution  prevention  by  requiring  the 
use  of  site-specific  Best  Management 
Practices  (BMPs)  that  are  integral  to 
remiiung  operations  in  abandoned  mine 
lands  and  to  reclamation  activities  in 
the  arid  and  semiarid  western  coal 
regions.  These  BMPs,  imder  each 
subcategory,  are  designed  and 
implemented  to  improve  existing 
conditions  and  to  reduce  pollutant 
discharges  at  the  source,  thereby 
reducing  the  need  for  treatment. 

B.  Regulation  of  the  Coal  Mining  Point 
Source  Category 

1.  EPA  Regulations  at  40  CFR  Part  434 

On  October  9, 1985  (50  FR  41296), 
EPA  promulgated  effluent  limitations 
guidelines  and  standards  that  are  in 
effect  today  under  40  CFR  part  434. 
Prior  to  today's  rule,  there  were  four 
subcategories:  Coal  Preparation  Plants 
and  Co^  Preparation  Plant  Associated 
Areas;  Acid  or  Ferruginous  Mine 
Drainage;  Alkaline  Mine  Drainage;  and 
Post-Mining  Areas.  Additionally,  there 
is  a  subpart  for  Miscellaneous 
Provisions.  The  subcategories  include 
BPT,  BAT,  and  NSPS  limitations  for 
TSS,  pH,  iron,  manganese,  and/or 
settleable  solids  (SS). 


2.  Surface  Mining  Control  and 
Reclamation  Act 

In  1977,  Congress  enacted  the  Surface 
Mining  Control  and  Reclamation  Act 
(SMCRA).  30  U.S.C.  1201  et  seq.  to 
address  the  environmental  problems 
associated  with  coal  mining  on  a 
nationwide  basis.  SMCRA  created  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSMRE)  widnin  the 
Department  ef  Interior,  which  is 
responsible  for  preparing  regulations 
and  assisting  the  States  financially  and 
technically  to  carry  out  regulatory 
activities. 

Title  V  of  the  statute  gives  OSMRE 
broad  authority  to  regulate  specific 
management  practices  before,  during, 
and  after  mining  operations.  OSMRE 
has  promulgated  comprehensive 
regulations  to  control  both  surface  coal 
mining  and  the  surface  effects  of 
underground  coal  mining  (30  CFR  parts 
700  et  seq].  Implementation  of  these 
requirements  has  significantly  improved 
mining  practices,  control  of  water 
pollution,  and  protection  of  other 
resources.  Title  IV  of  SMCRA  addresses 
the  problem  of  presently  abandoned 
coal  mines  by  authorizing  and  funding 
abandoned  mine  reclamation  projects. 

All  mining  operations  subject  to 
today's  regulation  must  also  comply 
with  SMCRA  requirements.  EPA  has 
worked  extensively  with  OSMRE  in  the 
preparation  of  this  rule  in  order  to 
ensure  that  today's  requirements  are 
consistent  with  OSMRE  requirements. 

3..Rahall  Amendment 

As  part  of  the  1987  amendments  to 
the  CWA.  Congress  added  Seotion 
301(p).  often  called  the  Rahall 
Amendment,  to  provide  incentives  for 
remining  abandoned  mine  lands  that 
pre-date  the  passage  of  SMCRA  in  1977. 
Section  301  (p)  provides  an  exemption 
for  remining  operations  from  the  BAT 
effluent  limits  for  iron,  manganese,  and 
pH  for  pre-existing  discharges  bom 
abandoned  mine  lands.  Instead,  a 
permit  writer  may  set  site-specific, 
numerical  BAT  limits  for  pre-existing 
discharges  based  on  Best  Professional 
Judgement  (BPJ).  The  effluent  limits 
may  not  allow  discharges  to  exceed  pre- 
existing "baseline"  levels  of  iron, 
manganese,  and  pH.  In  addition,  the 
permit  applicant  must  demonstrate  that 
the  remining  operation  "will  result  in 
the  potential  for  improved  water  quality 
frtjm  the  remining  operation."  The 
Rahall  Amendment  defines  remining  as 
a  coal  paining  operation  which  began 
after  February  4, 1987  at  a  site  on  which 
coal  mining  was  conducted  before 
August  3, 1977,  which  was  the  effective 
date  of  SMCRA.  Thus,  the  Rahall 


Amendment  attempted  to  encourage 
remining  by  no  longer  requiring 
operators  to  treat  degraded  pre-existing 
discharges  to  the  BAT  levels  established 
in  Subpart  C  of  40  CFR  part  434. 
Despite  the  statutory  authority 
provided  by  the  Rahall  Amendment, 
coal  mining  companies  remained 
hesitant  to  pursue  remining  without 
formal  EPA  approval  and  guidelines. 
Today's  regulation  establishes 
requirements  for  determining  baseline 
pollutant  loadings  in  pre-existing 
discharges.  It  also  specifies  how  to 
determine  site-specific  BAT 
requirements  for  remining  operations 
and  how  to  demonstrate  the  potential 
for  environmental  improvement  from  a 
remining  operation.  EPA  is  today 
promulgating  a  regulation  that  is 
consistent  with,  but  not  identical  to,  the 
Rahall  Amendment.  .- 

C  Proposed  Rule 

On  April  11.  2000  (65  FR  19440),  EPA 
published  proposed  amendments  to 
effluent  limitations  guidelines  and  new 
source  performance  standards  for  the 
coal  mining  point  source  category.  EPA 
proposed  adding  two  new  subparts  to 
the  existing  regulations  at  40  CFR  part 
434  applicable  to  Coal  Remining 
(subpart  G)  and  Western  Alkaline  Coal 
Mining  (subpart  H). 

In  the  proposal,  EPA  solicited 
comment  on  18  specific  areas  identified 
by  the  Agency,  in  addition  to  a  general 
comment  solicitation  on  all  aspects  of 
the  proposed  regulation.  Diuing  the 
conunent  period.  EPA  held  public 
meetings  in  three  locations  in  the 
western  coal  mining  region  (Denver,  CO; 
Gillette.  WY;  and  Flagstaff.  AZ)  and 
three  public  meetings  in  areas  affected 
by  remining  (Nitro,  WV;  Frankfort.  KY; 
and  Zanesville.  OH)  to  explain  the 
proposal  and  to  solicit  comment. 

On  July  30,  2001  (66  FR  39300),  EPA 
published  a  Notice  of  Data  Availability 
(NODA)  to  provide  a  discussion  of 
options  relating  to  two  issues  raised  by 
commenters  on  the  Coal  Remining 
Subcategory  that  were  not  presented  in 
the  proposal.  EPA  presented  these 
comments,  data  collected  since  the 
proposal,  and  options  being  considered 
for  the  final  rulemaking  in. the  notice 
and  solicited  comment  on:  (1)  The 
expansion  of  applicability  of  the  Coal 
Remining  Subcategory  to  sites 
abandoned  after  1977.  and  (2) 
alternative  effluent  limits  for  solids  in 
pre-existing  discharges.  The  majority  of 
comments  received  supported  these 
proposed  changes.  In  Section  XII  of  this 
doounent,  EPA  presents  a  summary  of 
the  significant  comments  received  on 
the  proposal  and  NODA  and  a  summary 
of  the  Agency's  responses.  The  complete 
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set  of  comments  and  EPA's  detailed 
responses  can  be  foimd  in  the 
"Comment  Response  Document  for  the 
Coal  Remining  and  Western  Alkaline 
Coal  Mining  Subcategories"  (DCN 
3056). 

m.  Sttnunary  of  Significant  Changes  to 
Proposed  Ride 

Based  on  conunents  received,  EPA 
has  made  several  changes  to  the 
proposed  subcategory  applicability, 
regulated  parameters,  and  statistical 
methodology  presented  in  the  April  11, 
2000  Federal  Register  notice.  EPA  has 
summarized  these  changes  below,  and  is 
presenting  its  rationale  for  these 
changes  in  Sections  V  and  VI  of  this 
dociunent. 

A.  Coal  Remining  Subcategory 

•  At  proposal,  EPA  defined  a 
remining  operation  as  a  coal  mining 
operation  at  a  site  on  which  coal  mining 
was  conducted  prior  to  August  3, 1977. 
EPA  has  modified  the  definition  of 
"remining"  to  include  coal  mining 
operations  on  sites  where  coal  mining 
was  previously  conducted  and  where 
the  site  was  abandoned  or  the 
performance  bond  forfeited  after  August 
3, 1977.  The  rationale  for  these  changes 
is  provided  in  Section  V  of  this 
document. 

•  EPA  proposed  to  establish 
alternative  effluent  limitatil)ns  for  pH, 
iron,  and  manganese.  EPA  has  modified 
the  pollutants  to  be  regulated  by  setting 
limits  for  net  acidity  instead  of  pH,  and 
by  establishing  alternative  limitations 
for  sediment  such  that  solids  loads 
cannot  be  increased  over  baseline 
during  remining  and  reclamation 
activities,  but  must  meet  standards  for 
post-mining  areas  prior  to  bond  release. 
The  rationale  for  this  decision  is 
described  in  Section  VI.D  of  this 
document.  j 

•  For  pre-existing  discharges  where  it 
is  infeasible  to  determine  baseline 
conditions  for  discharge  monitoring, 
EPA  is  providing  an  exclusion  from 
numeric  standards,  hi  these  cases,  the 
coal  mining  operator  will  be  required  to 
implement  a  pollutant  abatement  plan. 
The  rationale  for  this  decision  is 
described  in  Section  V  of  this 
document. 

•  For  the  calculation  and  monitoring 
of  numeric  limitations  in  pre-existing  - 
discharges,  EPA  has  made  several 
changes  to  the  statistical  methodology. 
Further  information  on  the  statistical 
procedures  is  described  in  sections  Vl.A 
and  VI.B  of  this  document  and  in 
Appendix  B  of  the  final  regulation. 


B.  Western  Alkaline  Coal  Mining 
Subcategory 

•  In  the  proposal,  EPA  limited  the 
application  of  the  Western  Alkaline 
Coal  Mining  Subcategory  requirements 
to  "reclamation  areas"  but  solicited 
comment  on  the  possibility  of 
expanding  the  scope  of  coverage  to 
include  other  areas.  EPA  received 
significant  comment  on  the  use  of 
alternative  sediment  controls  for  non- 
process  runoff  at  mine  sites  subject  to 
the  Western  Alkaline  Coal  Mining 
Subcategory.  Based  on  comments 
received,  EPA  has  revised  the 
applicability  of  the  subcategory  to  allow 
the  use  of  alternative  sediment  controls 
on  runoff  from  some  non-process  areas 
of  western  coal  mines.  This  allowance  is 
discussed  in  Section  V.B  of  this 
document. 

•  At  proposal,  EPA  calculated  the 
costs  and  benefits  based  on  a  model 
mine  run  for  conditions  present  in  the 
desert  southwest.  This  model 
represented  the  "worst  case"  scenario 
(in  that  runoff  in  the  desert  southwest 
contains  the  highest  sediment  loadings 
in  the  western  alkaline  coal  regions)  in 
order  to  demonstrate  that  alternative 
sediment  controls  can  be  used 
effectively  to  control  sediment  to  below 
pre-mined,  undisturbed  conditions  in 
the  arid  west.  For  the  final  regulation, 
EPA  incorporated  the  results  for  two 
additional  model  mines  representing  the 
"intermountain"  and  "northern  plains" 
regions.  The  changes  in  EPA's  estimates 
of  cost  savings  and  benefits  are  the 
result  of  using  three  different  model 
mines  to  represent  three  different  types 
of  conditions  present  in  the  arid  west. 
The  results  of  these  changes  are 
presented  in  Sections  VIII  and  IX  of  this 
document. 

IV.  Sfxipe  of  Final  Regulation 

Today,  EPA  is  promulgating  effluent 
limitations  and  performance  standards 
for  the  Coal  Remining  Subcategory  and 
for  the  Western  Alkaline  Coal  Mining 
Subcategory.  The  new  subcategories 
will  be  added  to  the  existing  regulations 
for  the  Coal  Mining  Point  Source 
Category  found  at  40  CFR  part  434.  The 
new  subcategories  will  create  a  set  of 
standards  and  requirements  for  the 
specific  waste  streams  defined  in  the 
final  regulation.  The  new  subcategories 
will  not  otherwise  change  the  existing 
regulations. 

A.  Coal  Remining  Subcategory 

The  effluent  limitations  and  standards 
for  the  Coal  Remining  Subcategory 
apply  to  pre-existing  discharges  that  are 
located  within,  or  that  are 
hydrologically  connected  to.  pollution 


abatement  areas  of  a  coal  remining 
operation. 

EPA  proposed  to  define  coal  remining 
as  the  mining  of  surface  mine  lands, 
undergroimd  mine  lands,  and  coal 
refuse  piles  that  were  abandoned  prior 
to  the  enactment  of  the  Surface  Mining 
Reclamation  and  Control  Act  (August  3, 
1977),  consistent  with  the  language  of 
the  Rahall  Amendment  to  the  Clean 
Water  Act.  However,  due  to  the 
anticipated  benefits  of  the  remining 
subcategory,  EPA  received  comment  on 
the  proposal  requesting  that  EPA  extend 
the  applicability  of  the  Remining 
Subcategory  to  mine  lands  that  have 
been  abandoned  since  August  3, 1977. 
In  response  to  this  comment,  EPA 
published  a  Notice  of  Data  Availability 
(NODA)  to  solicit  further  comment  on 
the  issue,  including  whether  to  limit 
applicability  to  mine  lands  abandoned 
before  the  effective  date  of  today's  rule. 
As  described  in  the  NODA,  it  is 
estimated  that  there  are  currently  260 
bond  forfeiture  sites  producing  acid 
mine  drainage. 

EPA  concluded  that  remining  of 
abandoned  mine  lands  (AML)  has  many 
potential  benefits,  and  has  decided  to 
extend  the  applicability  of  the 
subcategory  to  mine  lands  that  are 
abandoned  after  August  3, 1977.  EPA 
also  concluded  that  there  is  no  basis  for 
precluding  applicability  of  today's  rule 
to  AML  abandoned  after  the  effective 
date  of  today's  rule.  Based  on  comments 
received  from  regulatory  authorities, 
EPA  does  not  believe  that  this  change 
will  create  an  incentive  for  future  bond 
forfeitures.  As  noted  by  commenters, 
once  a  coal  operator  has  abandoned  an 
active  permit  and  forfeited  the 
performance  bond,  there  are  safeguards 
that  prevent  the  operator  from  being 
allowed  to  mine  in  the  future.  Upon 
forfeiture  of  the  bond,  no  p<vtion  of  the 
bond  would  be  returned  imtil  the  site 
meets  all  the  standards  of  the  operator's 
permit,  including  the  applicable  effluent 
limitations.  Secondly,  SMCRA  provides 
an  avenue  to  pursue  additional  monies 
and  to  place  additional  liabilities  upon 
an  operator  if  the  bond  is  insufficient  to 
complete  total  reclamation.  This 
includes  barring  the  operator  from 
receiving  any  oQier  SMCRA  permits 
until  reclamation  is  completed, 
penalties  are  paid,  and  any  outstanding 
liabilities  are  resolved. 

The  provisions  of  this  new  subpart 
apply  only  to  pre-existing  discharges 
and  do  not  apply  to  discharges 
produced  or  generated  in  active  mining 
areas,  which  include  the  active  mining 
areas  of  remining  operations.  Section 
434.11(b)  defines  active  mining  area  as 
"the  area,  on  and  beneath  land,  used  or 
disturbed  in  activity  related  to  the 
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extraction,  removal,  or  recovery  of  coal 
from  its  natural  deposits.  This  term 
excludes  coal  preparation  plants,  coal 
preparation  plant  associated  areas  and 
post-mining  areas."  Wastewater 
discharges  produced  or  generated  by 
active  coal  mining  operations  will 
remain  subject  to  the  effluent 
limitations  already  established  in  part 
434,  Subpart  C — ^Acid  or  Ferruginous 
Mine  Drainage  or  Subpart  D — Alkaline 
Mine  Drainage. 

Additionally,  in  accordance  with 
§434.61,  any  waste  stream  subject  to 
this  rule  that  is  commingled  for 
treatment  or  discharge  with  a  waste 
stream  subject  to  another  subpart  of  part 
434  will  be  required  to  meet  tfie  most 
stringent  limitations  applicable  to  any 
component  of  the  combined  waste 
stream.  However,  EPA  would  like  to 
further  clarify  this  statement  of 
applicability  for  the  Coal  Remining 
Subcategory.  For  the  reasons  discussed 
in  the  proposal,  a  waste  stream  that  is 
intercepted  and/or  commingled  with 
active  mining  wastewater  during 
remining  is  subject  to  the  provisions  of 
§434.61.  However,  §434.61  applies  to 
the  commingled  waste  stream  only 
during  the  time  when  the  pre-existing 
discharge  is  intercepted  by  active 
mining  or  is  combined  with  active  mine 
wastewater  for  treatment  or  discharge. 
After  commingling  has  ceased,  the  pre- 
existing discharge  remains  subject  to  the 
provisions  established  by  the  Coal 
Remining  Subcategory. 

B.  Western  Alkaline  Coal  Mining 
Subcategory 

Today's  rule  establishes  effluent 
limitations  and  performance  standards 
for  the  Western  Alkaline  Coal  Mining 
Subcategory  applicable  to  alkaline  mine 
drainage  bom  reclamation  areas, 
brushing  and  grubbing  areas,  topsoil 
stockpiling  areas,  and  regraded  areas  at 
western  coal  mining  operations. 
"Western  coal  mining  operation"  is 
defined  as  a  surface  or  underground 
coal  mining  operation  located  in  the 
interior  western  United  States,  w6st  of 
the  100th  meridian  west  longitude,  in 
an  arid  or  semiarid  environment  with  an 
average  annual  precipitation  of  2^0 
inches  or  less.  "Alkaline  mine  dr^age" 
is  defined  as  "mine  drainage  which, 
before  any  treatment,  has  a  pH  equal  to 
or  greater  than  6.0  and  total  iron 
concentration  of  less  than  10  mg/L." 
The  Western  Alkaline  Coal  Mining 
Subcategory  may  also  apply  to  drainage 
where  the  total  iron  concentration  is 
greater  than  10  mg/L,  provided  that  the 
discharge,  before  any  treatment,  has  a 
pH  equal  to  or  greater  than  6.0,  and  a 
dissolved  iron  concentration  less  than 


10  mg/L:  and  a  net  alkalinity  greater 
than  zero. 

The  regulation  applies  to  the 
following  areas: 

•  "Reclamation  area"  is  the  surface 
area  of  a  coal  mine  which  has  been 
returned  to  required  contour  and  on 
which  revegetation  (specifically, 
seeding  or  planting)  work  has 
commenced. 

•  "Brushing  and  grubbing  area"  is  the 
area  where  woody  plant  materials  that 
would  interfere  with  soil  salvage 
operations  have  been  removed  or 
incorporated  into  the  soil  that  is  being 
salvaged. 

•  "Topsoil  stockpiling  area"  is  the 
area  outside  the  mined-out  area  where 
topsoil  is  temporarily  stored  for  use  in 
reclamation,  including  containment 
berms. 

•  "Regraded  area"  is  the  surface  area 
of  a  coal  mine  which  has  been  returned 
to  required  contour. 

The  provisions  in  Subpart  D — 
Alkaline  Mine  Drainage  will  continue  to 
apply  to  discharges  produced  or 
generated  in  active  mining  areas. 
Section  434.11(b)  defines  active  mining 
area  as  "the  area,  on  and  beneath  land, 
used  or  disturbed  in  activity  related  to 
the  extraction,  removal,  or  recovery  of 
coal  from  its  natural  deposits.  This  term 
excludes  coal  preparation  plants,  coal 
preparation  plant  associated  areas  and 
post-mining  areas."  Wastewater 
discharges  produced  or  generated  by 
active  coal  mining  operations  will  not 
be  affected  by  this  regulation  and  will 
remain  subject  to  the  effluent 
limitations  already  established  in  part 
434. 

Additionally,  in  accordance  with 
§  434.61,  any  waste  stream  subject  to 
this  rule  that  is  commingled  with  a 
waste  stream  subject  to  another  subpart 
of  part  434  will  be  required  to  meet  the 
most  stringent  limitations  applicable  to 
any  component  of  the  combined  waste 
stream.  "Today's  new  nUe  simply 
maintains  this  regulatory  approach. 

V.  Development  of  Final  Effluent 
Limitations  Guidelines 

In  this  section,  EPA  describes  the 
rationale  for  the  development  of  the 
final  limitations  and  guidelines  being 
promulgated  today.  For  more  detailed 
information  on  the  profile  of  the 
industry,  please  see  section  IV, 
"hidusfry  profile,"  in  the  April  11,  2000 
proposal.  For  more  detailed  information 
on  die  data  gathering  efforts  used  to 
support  this  regulation,  please  see 
section  V,  "Summary  of  data  gathering 
efforts,"  in  the  proposal. 


A.  Coal  Remining  Subcategory 
1 .  Backgroimd 

Coal  remining  is  the  mining  of  surface 
mine  lands,  underground  mine  lands, 
and  coal  refuse  piles  that  have  been 
previously  mined.  Acid  mine  drainage 
from  abandoned  coal  mines  is  damaging 
a  significant  number  of  waterways  in 
the  Appalachian  and  mid-continent  coal 
regions  of  the  eastern  United  States. 
Information  gathered  from  the  Interstate 
Mining  Compact  Commission  (IMCC) 
and  the  Office  of  Surface  Mining  and 
Regulatory  Enforcement  (OSMRE) 
Abandoned  Mine  Land  Inventory 
System  indicates  that  there  are  over  1.1 
million  acres  of  abandoned  coal  mine 
lands  and  over  9,709  miles  of  streams 
polluted  by  acid  mine  drainage  in 
Appalachia  alone.  As  discussed  in  the 
proposal,  EPA  recognizes  that  one  of  the 
most  successful  means  for  improvement 
of  abandoned  mine  land  is  for  coal 
mining  companies  to  remine  abandoned 
areas  and  extract  the  coal  reserves  that 
remain.  EPA  also  recognizes  that  if 
abandoned  mine  lands  are  ignored 
during  mining  of  adjacent  areas,  a  time- 
critical  opportunity  for  reclaiming  the 
abandoned  mine  land  is  lost.  Once  coal 
mining  operations  have  ceased  on  the 
adjacent  areas,  there  is  little  incentive 
for  operators  to  return. 
■  During  remining  operations,  acid- 
forming  materials  are  removed  with  the 
extraction  of  the  coal,  pollution 
abatement  Best  Management  Practices 
(BMPs)  are  implemented  to  control  acid- 
forming  materials  and  sediment,  and  the 
abandoned  mine  land  is  reclaimed. 
During  remining,  many  of  the  problems 
associated  with  abandoned  mine  land, 
such  as  dangerous  highwalls.  vertical 
openings,  and  abandoned  coal  refuse 
piles  can  be  corrected  without  using 
public  funds  from  OSMREs  Abandoned 
Mine  Land  Program.  Furthermore, 
implementation  of  appropriate  BMPs 
during  remining  operations  can  be 
effective  at  improving  the  water  quality 
of  pre-existing  discharges.  For  example, 
implementation  of  appropriate  BMPs 
during  112  remining  operations  in 
Pennsylvania  has  been  effective  in 
improving  or  eUminating  acidity 
loading  in  45  percent  of  the  pre-existing 
discharges,  total  iron  loading  in  44 
percent  of  the  discharges,  and  total 
manganese  in  42  percent  of  the 
discharges.  This  improvement  has 
resulted  in  reduced  annual  pollutant 
loadings  of  up  to  5.8  million  pounds  of 
acidity,  189,000  pounds  of  iron,  11,400 
poimds  of  manganese,  and  4.8  million 
pounds  of  sulfate.  The  environmental 
benefits  associated  with  reclamation  of 
abandoned  mine  lands  are  discussed 
further  in  Section  VIII  of  this  document. 
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The  current  regulations  at  40  CFR  part 
434  create  a  disincentive  for  reminlng 
because  of  their  high  compliance  costs. 
Moreover,  the  potential  of  the  statutory 
exemption  contained  in  the  Rahall 
Amendment  to  overcome  this 
disincentive  and  derive  the  maximum 
environmental  benefits  from  remining 
operations  has  not  been  fully  realized  in 
the  absence  of  implementing 
regulations.  If  mining  companies  face 
substantia]  potential  liability  or 
economic  loss  from  remining.  they  will 
continue  to  focus  on  mining  virgin  areas 
.  and  ignore  abandoned  mine  lands  that 
may  contain  significant  coal  resources. 
Based  on  information  collected  in 
support  of  this  regulation,  EPA  believes 
that  remining  operations  are 
environmentally  preferable  to  ignoring 
the  coal  resources  in  abandoned  mine 
lands. 

As  described  in  Section  II  of  this 
document,  Congress  attempted  to 
address  the  problems  associated  with 
discharges  from  abandoned  mine  lands 
by  passing  the  Rahall  Amendment  to 
provide  incentives  to  encourage  coal 
remining.  The  Rahall  Amendment 
(CWA  section  301(p))  allows  permitting 
authorities  to  issue  NPDES  permits  for 
remining  sites  with  different 
requirements  than  those  in  the  existing 
regulations  for  some  pollutant  limits. 
Specifically,  section  301  (p)  allows 
permit  writers  to  use  best  professional 
judgement  (BPJ)  to  set  site-specific  BAT 
limits  determined  for  pre-existing 
discharges.  These  limits  may  not  exceed 
baseline  levels  of  iron,  manganese,  and 
pH.  The  operator  must  also  demonstrate 
that  the  remining  operation  will  result 
in  the  potential  for  improved  water 
quality.  The  statute  does  not  specify 
how  to  determine  site-specific  BAT, 
baseline  pollutant  discharge  levels,  or 
the  potential  for  improved  water  quality 
and  has  left  these  up  to  each  permitting 
authority  to  determine. 

Between  1987  (date  of  enactment  of 
Rahall  Amendment)  and  1999,  seven 
States  established  formal  remining 
programs  that  issued  approximately  330 
Rahall  {>ennits  with  niuneric  limits  for 
pre-existing  discharges  that  are  less 
stringent  than  those  in  the  existing 
regulations.  Of  these  330  Rahall 
remining  permits,  300  were  issued  by 
the  Commonwealth  of  Pennsylvania. 
The  remaining  thirty  Rahall  permits 
were  issued  by  Alabama,  West  Virginia, 
Kentucky,  Virginia,  Ohio,  and 
Maryland.  Under  these  Rahall  permits, 
remining  operations  must  meet  the 
alternate  baseline  numeric  limits 
specified  in  the  permits  and  taust 
implement  site-specific  BMPs.  These 
BMPs  include  special  handling  of  acid- 
producing  materials,  daylighting  of 


abandoned  underground  mines,  control 
of  surface  water  and  ground  water, 
control  of  sediment,  addition  of  alkaline 
material,  and  passive  treatment. 
Remining  operations  currently 
underway  have  proven  to  be  a  viable 
means  of  remediating  the  environmental 
conditions  associated  with  abandoned 
mine  lands  without  imposing  a 
significant  cost  burden  on  industry 
(Skousen,  Water  Quality  Changes  and 
Costs  of  Remining  in  Pennsylvania  and 
West  Virginia,  1997). 

A  discussion  paper  released  by  IMCC, 
EPA  and  OSMRE  in  February  1998 
(Discussion  Paper  on  Water  Quality 
Issues  Related  to  Remining)  presented 
an  alternative  BMP-based  remining 
permit  approach  where  implementation 
of  BMPs  would  be  the  central  focus  of 
permitting.  This  alternative  would  not 
impose  any  numeric  limits  for  pre- 
existing discharges,  but  would  require 
implementation  of  selected  BMPs.  The 
IMCC  Remining  Task  Force  believes  that 
BMPs  can  result  in  improved  water 
quality  and,  in  certain  cases,  can  qualify 
as  BAT  for  achieving  standards  required 
by  the  Clean  Water  Act.  EPA  has 
considered  conditions  under  which 
remining  permits  based  solely  on  BMP 
implementation  in  lieu  of  numeric 
effluent  limits  may  be  appropriate.  In 
addition,  EPA  recently  accepted  a  Coal 
Remining  and  Reclamation  Project  XL 
agreement  from  the  Pennsylvania 
Department  of  Environmental 
Protection.  Once  completed,  this  pilot 
project  is  expected  to  provide  a 
substantial  amount  of  data  about 
remining  BMPs  in  eight  different 
watersheds  throughout  Pennsylvania. 

2.  Scope  of  Final  Regulation 

EPA  is  today  promulgating  a  new 
remining  subcategory  with  effluent 
limitations  guidelines  based  on  a 
combination  of  numeric  limits  and  non- 
numeric  BMP  requirements.  EPA  is  also 
allowing  effluent  limits  based  on  BMP 
only  requirements  where  numeric 
monitoring  of  a  baseline  pre-existing 
discharge  is  infeasible.  EPA  is 
establishing  a  standardized  procedure 
for  determining  pollutant  loadings  for 
baseline  and  for  compliance  monitoring. 
This  procedure  is  described  in 
Appendix  B  of  the  regulation  and  in 
chapter  3  of  the  Coal  Remining 
Statistical  Support  Document.  Example 
calculations  using  these  procedures  and 
further  discussion  of  EPA's 
determination  of  these  procedures  are 
provided  in  the  support  document.  EPA 
intends  these  regulations  to  control  pre- 
existing discharges  at  remining 
operations  in  a  manner  consistent  with, 
but  not  identical  to,  requirements  under 
the  Rahall  Amendment.  These 


requirements  are  effluent  limitations 
guidelines  authorized  under  section 
304(b)  of  the  CWA,  but  are  also  in  effect 
implementing  regulations  for  section 
301(p),  providing  EPA's  interpretation 
of  of  the  intent  of  that  provision.  Section 
301  (p)  requfres  the  permit  authority  to 
establish  BAT  on  a  case-by-case  basis, , 
using  best  professional  judgment  to  set 
specific  numeric  effluent  limitations  for 
pH,  iron,  and  manganese  in  each  permit. 
Section  301  (p)  requires  the  operator  to 
demonstrate  that  the  coal  remining 
operation  will  result  in  the  potential  for 
improved  water  quality,  and  in  no  event 
may  pH,  iron,  or  manganese  discharges 
exceed  the  levels  discharged  prior  to  the 
remining  operation. 

Under  the  final  regulations,  the 
permit  will  contain  specific  numeric 
and  non-numeric  requirements, 
constituting-BPT,  BCT,  BAT  and  NSPS. 
The  niuneric  requirements  will  be 
established  on  a  case-by-case  basis  in 
compliance  with  standardized 
requirements  for  statistical  procedures 
to  establish  and  monitor  baseline.  The 
numeric  effluent  limitations  set  at 
baseline  levels  will  ensure  that  the 
pollutant  discharges  do  not  exceed  the 
pollutant  levels  in  the  discharges  prior 
to  remining  consistent  with  section 
301{p)(2). 

The  extent  of  the  non-numerid  permit 
provisions  will  be  established  using  best 
professional  judgement  to  evaluate  the 
adequacy  of  the  selected  BMPs 
contained  in  a  pollution  abatement  plan 
to  improve  conditions  of  the  abandoned 
mine  lands.  The  pollution  abatement 
plan  must  demonstrate  that  the 
remining  operation  has  the  potential  to 
improve  water  quality,  consistent  with 
section  301(p)(2).  Together,  the  numeric 
and  non-niuneric  requirements 
constitute  BPT,  BCT,  BAT  and  NSPS. 

3.  Pollution  Abatement  Plan 

In  the  regulatory  text,  EPA  has 
included  a  qualitative  description  of  the 
pollutant  abatement  plan  that  must  be 
developed.  The  regulation  requfres  an 
operator  to  prepare  a  pollution 
abatement  plan  that  identifies  the 
characteristics  of  the  remining  area  and 
the  pre-existing  discharges  at  the  site, 
identifies  design  specifications  for 
selected  BMPs,  and  includes  periodic 
inspection  and  maintenance  schedules. 
The  pollution  abatement  plan  must 
demonstrate  that  there  is  a  potential  for 
water  quality  improvement.  These 
requirements  are  intended  to  help  the 
permitting  authority  evaluate  the 
efficacy  of  the  plan  in  relation  to  the 
conditions  existing  at  the  site.  EPA  has 
provided  a  support  docimient,  the  Coal 
Remining  BAff*  Guidance  Manual,  to 
assist  industry  and  permitting 
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authorities  in  the  development  and 
implementation  of  the  pollution 
abatement  plan.  EPA  and  OSMRE  plan 
to  sponsor  guidance  workshops  for  the 
States  and  Tribes  on  implementation 
issues  and  approaches  to  maximize 
efficiency  and  eliminate  possible 
duplication  with  respect  to 
requirements  in  the  final  rule  and 
SMCRA  permitting  requirements.  Upon 
review  of  the  permit  application,  it  is 
within  the  discretion  of  the  regulatory 
authority  to  determine  whether 
additional  or  more  intensive  BMPs  than 
those  identified  in  an  applicant's 
proposed  plan  are  required. 

The  SMCRA  permit  application 
process  requires  a  coal  mining  operator 
to  submit  an  extensive  operation  and 
reclamation  plan,  documentation,  and 
analysis  to  OSMRE  or  the  primacy 
permitting  authority  for  approval.  The 
requirements  for  the  operation  and 
reclamation  plan  are  specified  in  30 
CFR  part  780  for  surface  mining  permit 
applications  and  part  784  for 
underground  mining  permit 
applications.  In  brief  summary,  some  of 
the  OSMRE  requirements  that  directly 
relate  to  this  CWA  regulation  include 
requirements  for  coal  mining  operators 
to  provide:  a  description  of  coal  mining 
operations;  a  plan  for  reclaiming  mined 
lands;  a  plan  for  revegetating  mined 
lands;  geologic  information;  hydrologic 
information  including:  a  description  of 
baseline  groimd  water  and  surface  water 
characteristics  under  seasonal 
conditions;  and  an  analysis  of  the 
hydrologic  impacts  caused  by  the 
mining  activity.  Specifically,  the  plan 
must  include  a  "probable  hydrologic 
consequences  (PHC)"  determination  to 
determine  the  impacts  of  the  mining  on 
existing  hydrologic  conditions  and  a 
hydrologic  reclamation  plan  to  show 
measures  for  reducing  impacts  and  to 
meet  water  quality  laws  and  regulations. 
Furthermore,  the  coal  mining  regulatory 
authority  is  required  to  conduct  a 
ciunulative  hydrologic  impact  analysis 
of  the  proposed  operation  and  all 
anticipated  mining  on  surface  water  and 
groimd  water  systems. 

EPA  believes  that  many  requirements 
for  the  pollution  abatement  plan  will  be 
contained  in  the  operations  and 
reclamation  sections  of  an  approved 
SMCRA  permit.  However,  EPA  or  the 
State  NPDES  permitting  authority  will 
retain  the  authority  to  require  additional 
or  expanded  BMPs  as  necessary  to 
ensure  that  implementation  of  the 
identified  BMPs  is  consistent  with 
Clean  Water  Act  requirements.  The 
permitting  authority  will  evaluate  the 
adequacy  of  the  plan  as  part  of  its 
evaluation  of  whether  the  permit 


application  is  complete,  pursuant  to  40 
CFR  124.3(c). 

EPA  is  also  requuing  that  this 
pollution  abatement  plan  be  developed 
to  the  extent  practicable  for  the  entire 
"pollution  abatement  area,"  defined  as 
the  area  that  is  causing  or  contributing 
to  the  baseline  pollution  load  of  the  pre- 
existing discharge.  The  pollution 
abatement  area  shall  include  the  part  of 
the  permit  area  that  is  causing  or 
contributing  to  the  baseline  pollution 
load  of  pre-existing  discharges.  The 
pollution  abatement  area  must  include, 
to  the  extent  practicable,  areas  adjacent 
to  and  nearby  the  remining  operation 
that  also  must  be  affected  to  reduce  the 
pollution  load  of  the  pre-existing 
discharges  and  may  include  the 
immediate  location  of  the  pre-existing 
discharges. 

Commenters  suggested  that  the 
definition  of  pollution  abatement  area 
be  modified  to  include  "adjacent  and 
nearby  areas  that  must  be  affected  to 
reduce  pollution  load."  EPA  agrees  with 
commenters  that  the  additional 
flexibility  afforded  by  today's  rule  is 
needed  to  identify  th6  entire  pollution 
abatement  area  within  which  BMPs  can 
afiect  improvement  in  water  quality. 
EPA  believes  that  this  will  further  the 
intent  of  today's  regulation  by  focusing 
on  those  areas  that  must  be  affected  to 
achieve  improved  water  quality.  In  this 
manner,  the  regulatory  authority  may 
require  a  different  or  larger  permit 
boundary  in  order  to  demonstrate  the 
potential  for  iraprovemem  in  water 
quality,  or  to  develop  a  holistic 
approach  for  water  quality  improvement 
in  the  context  of  related  SMCRA 
programs  such  as  the  Acid  Mine 
Drainage  Treatment  and  Abatement 
Fund  or  the  Title  IV  Abandoned  Mine 
Reclamation  Program.  This  definition 
reflects  the  often  complex  hydrologic 
relationships  between  discharges  within 
or  emanating  from  a  permit  area  and 
those  which  originate  on  adjacent  or 
nearby  sites  but  which  may  affect 
pollution  loadings  on  the  permit  site. 
This  is  also  consistent  with  the 
definition  in  Pennsylvania's  remining 
prootun  (25  Pa.  Code  section  87.202). 

EPA  has  defined  a  pre-existing 
discharge  as  "any  discharge  resulting 
frtjm  mining  activities  that  have  been 
abandoned  prior  to  the  time  of  a 
remining  permit  application."  EPA  has 
modified  the  definition  of  pre-existing 
discharge  from  the  proposal  to  address 
issues  raised  by  commenters. 

4.  Pollution  Abatement  Plan  and  Passive 
Treatment 

EPA  received  comments  &t)m 
stakeholders  concerned  that  coal  mining 
operators  may  be  held  perpetually  liable 


for  maintaining  certain  passive 
treatment  technologies  installed  during 
the  remining  process.  As  discussed  in 
section  4.0  of  the  Coa7  Remining  BMP 
Guidance  Manual,  passive  treatment 
encompasses  a  series  of  engineered 
treatment  practices  that  require  very 
little  or  no  maintenance  once 
constructed  and  operational.  Passive 
water  treatment  generally  involves 
natural  physical,  biochemical,  and 
geochemical  actions  and  reactions,  such 
as  calcium  carbonate  dissolution, 
sulfate/iron  reduction,  bicarbonate 
alkalinity  generation,  metals  oxidation 
and  hydrolysis,  and  metals 
precipitation.  The  systems  are 
commonly  powered  by  existing  water 
pressure  created  by  differences  in 
elevation  between  the  discharge  point 
and  the  treatment  facilities.  Passive 
treatment  technologies  discussed  in  the 
Coal  Remining  BMP  Guidance  Manual 
include:  limestone  drains,  constructed 
wetlands,  successive  alkalinity- 
producing  systems,  open  limestone 
channels,  Pyrolusite®  systems,  and 
alkalinity-producing  diversion  wells. 

However,  passive  treatment  may  not 
meet  the  standard  definition  of  a  BMP. 
In  general,  BMPs  consist  of  abatement, 
remediation,  and/or  prevention 
techniques  that  are  conducted  within 
the  mining  area  during  active  remining 
operations. 

Passive  treatment,  by  its  nature,  is 
commonly  accepted  as  an  end-of-the- 
pipe  solution  to  an  existing  source  of 
acid  mine  drainage  (AMD).  A  passive 
treatment  system  is  designed  to  be  a 
self-sustaining  system  that  relies  on 
chemical  or  biological  processes  that 
should  require  no  external  reagents, 
maintenance,  or  support  to  treat  AMD. 
BMPs,  on  the  other  hand,  may  be 
performed  as  part  of  the  mining  or 
reclamation  process  to  eliminate  or 
prevent  the  formation  of  AMD.  For 
example,  EPA  considers  the  application 
of  lime  to  the  overburden  to  be  a  BMP 
and  not  passive" treatment. 

Stakeholders  expressed  concern  that 
the  language  concerning  bond  release  in 
§  434.71"  for  remining  operations  could 
be  debilitating  if  the  language  is 
interpreted  to  mean  that  any  time 
passive  treatment  is  incorporated  into 
the  pollution  abatement  plan,  the 
operator  will  be  perpetually  liable  for 
the  operation  and  maintenance  of  the 
treatment  facility.  EPA  recognizes  that 
passive  treatment  technologies  can  be 
used  as  part  of  the  overall  abatement 
plan  to  reduce  pollution  loads 
discharging  ttom  remining  sites  and  that 
there  are  situations  where  passive 
treatment  may  be  employed  to  improve 
water  quality  above  what  was 
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accef>table  through  the  use  of  BMPs 
alone. 

Therefore,  EPA  clarifies  diat  for  those 
remining  operations  that  include 
passive  treatment  as  an  inherent  portion 
of  an  approved  Pollution  Abatement 
Plan,  the  passive  treatment  operation 
shall  be  treated  as  part  of  the  Pollution 
Abatement  Plan.  Today's  regulation 
requires  that  the  Pollution  Abatement 
Plan  is  incorporated  into  the  permit  as 
an  efOuent  limitation  and  applies  until 
the  appropriate  SMCRA  authority  has 
authorized  bond  release.  In  this  manner, 
passive  treatment  technologies  also  can 
be  incorporated  into  the  Pollution 
Abatement  Plan  along  with  more 
traditional  BMPs  in  order  to  further 
improve  water  quality.  Therefore,  coal 
mining  operators  are  responsible  for 
maintaining  passive  treatment 
technologies  in  accordance  with  the 
Pollution  Abatement  Plan  until  the 
appropriate  SMCRA  authority  has 
authorized  bond  release. 

5.  Commingling  of  Waste  Streams 

Today's  rule  makes  it  clear  that  the 
requirements  of  this  subcategory  apply 
only  to  pre-existing  discharges  that  are 
not  commingled  with  waste  streams 
from  active  mining  areas  and  that  are 
not  intercepted  by  active  mining.  It  is 
not  the  intention  of  this  rule  or  of  the 
Rahall  Amendment  to  provide 
alternative  standards  for  active 
discharges  that  are  generated  by  mining 
and  remining  operations. 

Any  pre-existing  discharge  that  is 
commingled  with  active  mining 
wastewater  for  treatment  or  discharge  is 
subject  to  the  most  stringent  limitations 
applicable  to  any  component  of  the 
waste  stream.  This  maintains  the 
current  regulatory  approach  at  §  434.61 
for  "commingling  of  waste  streams," 
which  states  that  where  waste  streams 
that  are  subject  to  two  different  effluent 
limits  are  commingled  for  treatment  or 
discharge,  the  combined  discharge  is 
subject  to  the  more  stringent  limitation. 

E7A  also  recognizes  that  during 
remining,  it  may  be  necessary  or  even 
preferable  for  an  operator  to  intercept 
and/or  commingle  a  pre-existing 
discharge  with  active  mining 
wastewater.  Unless  the  active 
wastewater  has  been  previously  treated 
and  discharged,  this  combined 
wastewater  would  be  required  to  meet 
the  more  stringent  applicable 
limitations  for  active  coal  mining 
operations  and  would  not  Tie  covered  by 
the  conditions  of  the  Coal  Remining 
Subcategory.  However,  in  cases  where  a 
pre-existing  discharge  is  not  eliminated 
by  the  remining  activity  and  remains 
after  remining  has  been  completed,  the 
pre-existing  discharge  would  no  longer 


be  commingled  with  active  mining 
wastewater.  A  discharge  that  is  no 
longer  conmiingled  with  active 
wastewater  becomes  subject  to  the  Coal 
Remining  Subcategory  requirements 
which  bar  an  increase  in  pollutant 
loadings  from  baseline  conditions. 

In  today's  rule,  a  pre-existing 
discharge  that  has  been  intercepted  by, 
or  commingled  with,  an  active  discharge 
is  not  required  to  continue  to  meet  the 
more  stringent  effluent  limitations  once 
commingling  has  ceased.  If  EPA  were  to 
require  tibat  these  commingled 
discharges  remain  subject  to  effluent 
limitations  designed  for  active  mining 
operations  once  interception  or 
commingling  has  ceased,  EPA  believes 
it  would  create  a  significant 
disincentive  for  remining  activities. 
Based  on  anecdotal  and  historical 
evidence  of  current  mining  activities, 
mining  companies  may  try  to  avoid 
intercepting  pre-existing  discharges 
because  they  do  not  want  to  assume  the 
liability  for  future  treatment  of 
discharges  that  were  not  the  result  of 
their  mining  operations.  This  can  result 
in  a  "donut  hole"  in  the  permitted  area, 
to  which  BMPs  are  not  applied  and  from 
which  pre-existing  degraded  mine 
drainage  continues  to  be  discharged.  In 
many  cases,  EPA  believes  that  the  most 
environmentally  beneficial  approach 
would  be  for  the  coal  operation  to 
physically  intercept  this  pre-existing 
discharge,  treat  the  discharge  to  the 
more  stringent  standards  during  active 
mining  and  reclamation,  implement 
BMPs,  and  then  allow  the  pre-existing 
discharge  to  continue  discharging  at  or 
below  baseline  pollutant  levels.  'This 
approach  is  consistent  with  the 
approach  Pennsylvania  has  been  using 
to  implement  the  Rahall  provisions. 
Another  option  for  a  remining  operator 
would  be  to  divert  the  discharge  stream 
away  from  the  active  mining  area.  In 
this  case,  the  pre-existing  discharge  that 
has  been  diverted  would  be  subject  to 
the  Coal  Remining  Subcategory  effluent 
limitations,  and  the  mine  operator 
would  have  to  implement  appropriate 
BMPs  and  demonstrate  that  the 
pollutant  loadings  of  the  diverted  pre- 
existing discharge  stream  have  not  been 
increased. 

6.  Relocation  of  Pre-Existing  Discharges 

EPA  recognizes  that  the 
implementation  of  certain  BMPs, 
particularly  hydrologic  and  sediment 
control  BMPs  {e.g.,  daylighting, 
regrading,  revegetation,  spoil  pile 
reclamation,  and  diversion  ditches) 
within  the  pollution  abatement  area  is 
often  intended  to  redirect  runoff  and 
infiltration  water.  In  these  cases,  BMP 
implementation  may  result  in  relocation 


or  dispersion  of  the  pre-existing 
discharges  and  of  the  infiltration  water 
that  contributes  to  these  pre-existing 
discharges.  It  is  the  intention  of  the 
pollution  abatement  plan  to  improve 
both  the  pollution  loading  from  pre- 
existing discharges  and  the  overall 
environmental  conditions.  For  this 
reason,  today's  regulations  are  also 
applicable  to  those  pre-existing 
discharges  that  have  been  relocated  as  a 
residt  of  the  implementation  of  the  best 
management  practices  contained  in  the 
Pollution  Abatement  Plan,  and  that  are 
not  commingled  with  discharges  from 
active  mining  operations. 

7.  BMP-Only  Permits 

As  explained  in  the  preamble  to  the 
proposed  rule  (65  FR  19451),  EPA 
interprets  the  definition  of  "effluent 
limitation"  in  section  502  of  the  CWA 
to  include  non-numeric  effluent 
limitations  where  it  is  not  feasible  to 
establish  numeric  effluent  limitations. 
This  longstanding  interpretation  is 
implemented  in  40  CFR  122.44(^), 
wUch  provides  that  permits  may 
include  BMPs  to  supplement,  or  in  lieu 
of,  numeric  effluent  limitations  when 
"nimieric  effluent  limitations  are 
infeasible." 

In  Section  VI.A  of  the  preamble  to  the 
proposal  (65  FR  19449),  EPA  discussed 
the  issue  of  BMP-only  permits  for  the 
Coal  Remining  Subcategory.  After 
considering  conunent  on  this  approach, 
EPA  included  a  limited  provision  in  the 
final  rule  for  "BMP-only"  effluent 
limitations  where  niuneric  limitations 
are  infeasible.  EPA  believes  that  in 
specific  and  limited  cases,  permit 
requirements  may  be  based  on 
implementation  of  an  approved  BMP 
plan  in  lieu  of  numeric  limitations 
based  on  baseline  pollutant  levels.  EPA 
has  determined  that  in  certain  specific 
cases,  it  is  infeasible  to  calculate  and 
monitor  baseline  pollutant  levels  in  pre- 
existing discharges.  These  limited 
circumstances  include:  a  pre-existing 
discharge  that  exists  as  difflise 
groundwater  flow  or  as  base  flow  to  a 
receiving  stream  and  is  therefore 
inaccessible;  a  pre-existing  discharge 
that  is  inaccessible  due  to  steep  or 
hazardous  slopes;  a  pre-existing 
discharge  that  is  too  large  to  adequately 
assess  via  sample  collection;  or.  a 
number  of  pre-existing  discharges  so 
extensive  that  monitoring  of  individual 
discharges  is  infeasible. 

In  today's  final  rule,  EPA  has 
included  a  provision  for  "BMP-only" 
permits  for  those  cases  in  which 
determination  and  monitoring  of 
baseline  pollutant  loading  is  infeasible 
and  for  which  remining  will  result  in' 
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significant  improvement  that  would  not 
otherwise  occur. 

EPA  considered  requiring  that  the 
mine  operator  monitor  the  receiving 
stream  to  assess  the  impact  the  remining 
operation  is  having  on  the  receiving 
sto'eam  when  there  are  no  numeric 
limitations  on  the  pre-existing 
discharge.  Pennsylvania's  approved 
Coal  Remining  and  Reclamation  Project 
XL  agreement  that  uses  the  BMP-based 
remining  permit  approach  requires  the 
operator  to  monitor  the  receiving 
stream.  While  EPA  strongly  supports 
and  encoiUciges  monitoring  the 
receiving  stream  as  part  of  a  BMP-based 
permit.  EPA  acknowledges  that 
receiving  stream  monitoring  may  not  be 
appropriate  in  all  cases  (such  as  a  small 
AML  discharge  into  a  very  large  river), 
and  EPA  has  not  included  a  requirement 
for  in-stream  monitoring.  EPA 
recommends  that  the  regulatory 
authority  review  the  site-specific  factors 
of  the  discharge  site  and  include  in- 
stream  monitoring  wherever  appropriate 
and  useful. 

8.  Water  Quality  Variances 

Section  303(d)  of  the  Clean  Water  Act 
provides  that  States  are  to  list  waters  for 
which  point  source  technology-based 
limits  do  not  ensure  attainment  of  water 
quality  standards,  identify  the 
pollutants  causing  a  violation  of  the 
standards,  and  establish  total  maximum 
daily  loads  (TMDLs)  that  will  meet 
water  quality  standards  for  each  listed 
water.  Generally,  a  TMDL  identifies 
what  must  be  done  to  meet  water 
quality  standards  in  a  particular  water 
or  watershed.  In  recent  years,  EPA  and 
the  States  have  increased  their  emphasis 
on  TMDL  activities.  When  water  quality 
impairments  are  identified  and  TMDLs 
are  established,  pollution  allocations  are 
determined  and  implemented.  TMDL 
analyses  have  identified  drainage 
emanating  from  abandoned  mine  land 
as  the  sovurce  of  pollutants  inhibiting 
attainment  of  water  quality  standards 
for  thousands  of  stream  miles. 

EPA  received  comments  requesting 
EPA  to  categorically  allow  water  quality 
variances  for  pre-existing  discharges  at 
coal  remining  operations.  Water  quality 
variances  under  the  Clean  Water  Act  are 
a  form  of  State  water  quality  standards 
developed  on  a  case-by-case  basis. 
Effluent  limitations  guidelines  are 
national  technology-based  regulations 
that  establish  restrictions  on  the 
discharge  of  pollutants  to  surface  waters 
or  to  publicly  owned  treatment  works 
by  specific  categories  of  industries.  The 
reqiiiremMits  are  developed  by  EPA 
based  on  the  application  of  process  or 
treatment  technologies  to  control 
pollutant  discharges.  The  effluent 


limitations  guidelines  promulgated 
under  part  434  establish  minimiun 
national  technology-based  effluent 
standards  for  the  coal  mining  industry. 
Therefore,  EPA  has  not  included 
potential  variances  on  water  quality 
standards  in  this  guideline.  Of  course,  a 
State  may  submit  a  proposed  variance  to 
EPA  imder  the  applicable  provisions  of 
40  CFR  part  131. 

9.  BAT  for  the  Coal  Remining 
Subcategory 

Today,  EPA  promulgates  BAT  effluent 
limitations  for  the  Coal  Remining 
Subcategory  to  control  identified  toxic 
and  non-conventional  pollutants.  EPA  is 
defining  BAT  for  the  Coal  Remining 
Subcategory  through  a  combination  of 
numeric  and  non-numeric  limitations. 
Specifically,  EPA  is  establishing  that  the 
best  available  technology  economically 
achievable  for  remining  operations  is 
implementation  of  a  pollution 
abatement  plan  that  incorporates  BMPs 
designed  to  improve  pH  (as  acidity)  and 
reduce  pollutant  loadings  of  iron, 
manganese  and  sediment,  and  a 
requirement  that  such  pollutant  levels 
do  not  increase  over  baseline 
conditions.  This  is  essentially  the  level 
of  treatment  that  is  currently  required 
imder  permits  issued  in  accordance 
with  the  Rahall  Amendment  (with  the 
exception  of  sediment),  and  that  has 
been  demonstrated  to  be  currently 
available  by  remining  facilities  included 
in  EPA's  Coal  Remining  database 
(Record  section  3.5.1),  the  Coal 
Remining  BMP  Guidance  Manual  and  in 
Pennsylvania's  study  of  112  closed 
remining  sites  (Record  section  3.5.3). 
These  data  support  EPA's  conclusion 
that  site-specific  pollution  abatement 
plans  have  potential  for  significant 
removals  of  pollutant  loadings  ' 
compared  to  pre-existing  discharge 
conditions.  Based  on  these  data,  EPA 
determined  that  design  and 
implementation  of  a  pollution 
abatement  plan  should,  in  most  cases, 
achieve  reductions  below  baseline 
discharge  levels. 

In  order  to  evaluate  available 
technologies  to  determine  BAT,  EPA 
relied  on  data  from  41  remining 
operations  in  Peimsylvania.  These  data 
are  contained  in  section  3.2.4  of  the 
regulatory  record.  All  of  these  facilities 
used  abatement  plans  implementing 
various  combinations  of  BMPs  as  their 
pollutant  control  technology.  Section 
301  (p)  allows  permit  writers  to  use  best 
professional  judgment  (BPJ)  to  set  site- 
specific  BAT  limits  determined  for  pre- 
existing discharges.  Pennsylvania 
completed  this  BAT  determination  for 
40  of  the  41  remining  operations.  These 
40  remining  permit  modules  indicated 


that  the  only  more  stringent  technology 
available  (other  than  BMPs)  included 
treatment  (chemical  addition, 
precipitation,  and  settling).  In  all  40 
caises,  remining  was  considered  not 
economically  feasible  if  treatment  of 
pre-existing  discharges  to  part  434 
subpart  C  effluent  limits  was  required. 
In  the  same  40  cases,  remining  was 
economically  feasible  if  the  abatement 
plan  was  implemented.  Thus,  the 
Pennsylvania  remining  permits  issued 
under  Rahall  were  issued  as  BAT 
permits.  Congress  recognized  that 
remining  was  not  being  conducted  on 
abandoned  mine  lands  because  of  the 
cost  and  liability  of  requiring  treatment 
to  meet  existing  regulations  and 
authorized  less  stringent  requirements 
for  remining  operations.  Therefore,  EPA 
has  determined  that  the  implementation 
of  a  pollution  abatement  plan  represents 
the  BAT  level  of  control. 

The  problem  with  setting  numeric 
effluent  limitations  representing  the 
reductions  achieved  through 
implementation  of  a  pollution 
abatement  plan  is  that  it  is  difficult  to 
project  the  resuhs,  in  terms  of  measured 
improvements  in  pre-existing  pollutant 
discharges,  that  will  be  produced 
through  the  application  of  any  given 
BMP  or  group  of  BMPs  at  a  particular 
site.  EPA  believes  that  the  Coal 
Remining  BMP  Guidance  Manual 
compiles  the  best  information  available 
on  appropriate  implementation  and 
projected  performance  of  all  currently 
identified  BMPs  applicable  to  coal 
remining  operations.  However,  the  Coal 
Remining  BMP  Guidance  Manual 
provides  only  reasonable  estimates  of 
projected  performance  and  efficiency. 
There  are  numerous  variables  associated 
with  the  design,  implementation,  and 
effectiveness  of  a  particular  BMP  or 
group  of  BMPs  at  a  particular  site. 
Additionally,  application  of  these 
estimates  is  subject  to  substantial,  site- 
specific  uncertainties.  In  some  cases, 
despite  appropriate  design  and 
implementation  of  a  BMP  plan,  there  is 
the  potential  for  litUe  improvement  over 
baseline  discharges.  For  these  reasons,  it 
is  not  feasible  to  project  the  expected 
numeric  improvements  that  will  occur 
for  a  specific  pre-existing  discharge 
throu^  application  of  a  particular  BMP 
plan.  As  a  consequence,  EPA  is 
establishing  a  case-by-case  non-numeric 
reqiiirement  to  implement  a  pollution 
abatement  plan  incorporating  BMPs 
designed  to  reduce  the  pollutant  levels 
of  acidity,  iron,  manganese,  and  solids 
(TSS  or  SS)  in  pre-existing  discharses. 

Although  it  is  not  feasible  to  establish 
numeric  limits  based  on  predicting 
pollutant  removal  efficiencies,  it  is 
possible  to  calculate  baseline  pollutant 
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levels  in  pre-existing  discharges  at  most 
remining  sites.  Moreover,  the  record 
indicates  that  application  of 
appropriately  designed  BMPs  should  be 
able  to  prevent  any  increase  in  these 
pollutant  loadings.  Today,  EPA 
promulgates  numeric  effluent 
limitations  that  require  that  the 
pollutant  levels  for  net  acidity,  iron, 
manganese,  and  solids  do  not  exceed 
baiseline  levels.  EPA  is  promulgating  a 
uniform  methodology  to  use  for 
determining  and  monitoring  these 
levels.  Baseline  level  determination  and 
monitoring  procedures  are  presented  in 
Appendix  B  of  the  regulation  and  in  the 
Ck>al  Remining  Statistical  Support 
Document. 

EPA  expects  that  these  limitations 
and  standards  will  apply  primarily  to 
new  remining  operations.  In  cases  of 
existing  remining  operations  with 
Rahall-type  permits  and  established  BPJ 
limitations,  EPA  believes  that  it  may  not 
be  feasible  for  a  remining  operator  to  re- 
establish baseline  pollutimt  levels 
during  active  remining  because  the 
BMPs  implemented  may  have  already 
affected  the  pre-existing  discharge.  In 
this  case,  it  would  be  impossible  to 
require  additional  baseline  sampling 
after  the  baseline  time  window  has 
passed.  In  situations  where  coal 
remining  operations  seek  reissuance  of 
an  existing  remining  permit,  the 
regulatory  authority  may  determine  that 
it  is  not  feasible  for  a  remining  operator 
to  re-establish  baseline  pollutant  levels 
in  accordance  with  the  statistical 
procedures  contained  in  today's 
rulemaking.  Therefore,  pre-existing 
discharges  at  existing  remining 
operations  would  remain  subject  to 
baseline.pollutant  levels  established 
during  the  original  permit  application. 

In  its  determination  of  BAT,  EPA  also 
performs  a  cost  analysis  on  the  level  of 
treatment  required  by  the  regulation. 
The  cost  methodology  for  this 
assessment  was  described  in  Section 
X.B  of  the  proposal,  and  EPA  has  made 
no  changes  to  the  cost  methodology  for 
this  final  action.  EPA  projects  that  the 
annual  compliance  cost  for  this  new 
subcategory  will  be  approximately 
$330,000  to  $759,000. 

10.  BPT  for  the  Coal  Remining 
Subcategory 

As  discussed  above,  EPA  concluded 
that  the  reqiiirement  to  design  and 
implement  a  pollution  abatement  plan 
represents  BAT  and  that  there  are  no 
more  stringent  technologies  that  are 
economically  achievable.  Furthnmore, 
EPA  is  aware  that  permits  containing 
these  Bkff  s  are  currently  in  place  and 
are  being  implemented  by  a  large 
number  of  opoators.  Thus,  EPA 


determined  that  pollution  abatement 
plans  also  represent  the  average  of  the 
best  technology  ciurently  available.  The 
pollution  abatement  plan  is  required  to 
be  designed  to  control  conventional, 
toxic  and  non-conventional  pollutants, 
and  the  plan  must  reflect  levels  of 
control  consistent  with  BPT  for 
conventional  pollutants.  The  Coal 
Remining  Rh^  Guidance  Manual 
should  be  consulted  to  determine  the 
adequacy  of  the  plan.  As  discussed 
above,  EPA  concluded  that  it  is 
infeasible  to  express  BAT  as  a  single 
niuneric  limit.  Therefore,  EPA  has 
established  a  combination  of  site- 
specific  numeric  and  non-numeric 
effluent  limitation  guidelines  for  BPT 
identical  to  the  BAT  limitations  for  net 
acidity,  iron,  manganese,  and  TSS. 

11.  BCT  for  the  Coal  Remining 
Subcategory 

In  July  1986,  EPA  promulgated  a 
methodology  for  establishing  BCT 
effluent  limitations.  EPA  evaduates  the 
reasonableness  of  BCT  candidate 
technologies — those  that  are 
technologically  feasible — ^by  appl)ring  a 
two-part  cost  test:  (1)  A  POTW  test;  and 
(2)  an  industry  cost-efiectiveness  test. 

EPA  first  calculates  the  cost  per 
potmd  of  conventional  pollutant 
removed  by  industrial  discharger^  in 
upgrading  fit)m  BPT  to  a  BCT  candidate 
technology  and  then  compares  this  cost 
to  the  cost  per  pound  of  txinventional 
pollutants  removed  in  upgrading 
POTWs  from  secondary  treatment.  The 
upgrade  cost  to  industry  must  be  less 
than  the  POTW  benchmark  of  $0.25  per 
poimd  (in  1976  dollars). 

In  the  industry  cost-effectiveness  test, 
the  ratio  of  the  incremental  BPT  to  BCT 
cost  divided  by  the  BPT  cost  for  the 
industry  must  be  less  than  1.29  (i.e.,  the 
cost  increase  must  be  less  than  29 
percent). 

In  today's  notice,  EPA  is  establishing 
BCT  effluent  limitations  guidelines  for 
TSS  equivedent  to  the  BPT  guidelines 
for  the  Coal  Remining  Subcategory.  In 
developing  BCT  limits,  EPA  considered 
whether  there  are  technologies  that 
achieve  greater  removals  of 
conventional  pollutants  than 
established  for  BPT,  and  whether  those 
technologies  are  cost-reasonable 
according  to  the  BCT  Cost  Test.  EPA 
identified  no  technologies  that  can 
achieve  greater  removals  of 
conventional  pollutants  than 
established  for  BPT  that  are  also  cost- 
reasonable  imder  the  BCT  Cost  Test,  and 
accordingly  EPA  is  establishing  BCT 
effluent  limitations  equal  to  the 
established  BPT  effluent  limitations 
guidelines. 


12.  NSPS  for  the  Coal  Remining 
Subcategory 

In  the  proposal,  EPA  did  not  consider 
any  regulatory  options  for  new  soiux:es 
for  the  Coal  Remining  Subcategory 
because  pre-existing  discharges  at 
abandoned  mine  lands  covered  by  the 
proposed  regulation  would  be  by 
definition  in  existence  prior  to  permit 
application.  Therefore,  at  proposal  EPA 
defined  all  pre-existing  discharges  as 
existing  soiuces.  However,  as  described 
earlier,  EPA  requested  comment  in  the 
NODA  on  applying  the  effluent 
limitations  for  the  Remining 
Subcategory  to  coal  mining  operations 
conducted  and  abandoned  after  August 
3, 1977.  Based  on  comments  received  on 
the  NODA,  EPA  has  modified  the 
definition  of  "remining"  to  include  coal 
mining  operations  on  sites  where  coal 
mining  is  conducted  and  abandoned 
after  August  3, 1977.  Therefore,  despite 
SMCRA  requirements  and  disincentives 
to  bond  forfeiture,  it  is  possible  that  in 
the  future  there  will  be  as-yet  unmined 
sites  that  will  be  mined  and  abandoned 
for  which  remining  permits  will  be 
sought.  Pre-existing  discharges  from 
remining  areas  where  active  mining 
commenced  after  the  effective  date  of 
today's  rule  and  which  are  subsequently 
abandoned  will  be  subject  to  new  source 
performance  standards.  EPA  is 
establishing  NSPS  equivalent  to  BPT, 
BCT,  and  BAT  because  EPA  has  not 
identified  any  economically  achievable 
technology  more  stringent  that  BAT. 

R.  Western  Alkaline  Coal  Mining 
Subcategory 

1.  Background 

The  effluent  limitations  and 
performance  standards  for  the  Western 
Alkaline  Coal  Mining  Subcategory  apply 
to  alkaline  mine  drainage  fi-om 
reclamation  areas,  brushing  and 
grubbing  areas,  topsoil  stockpiling  areas, 
and  regraded  areas.  This  new 
subcategory  is  being  created  primarily 
because  of  negative  impacts  caused  by 
the  predominant  use  of  sedimentation 
ponds  necessary  to  meet  the  guidelines 
for  Subpart  D — ^Alkaline  Mine  Drainage. 
Additional  information  on  the  rationale 
for  the  new  subcategory  are  explained  in 
Section  VI.B  of  the  proposal. 

Today's  final  regulation  requires  that 
a  western  coal  mine  operator  develop 
and  implement  a  site-specific  sediment 
control  plan  for  applicable  areas.  The 
sediment  control  plan  must  identify 
sediment  control  BMPs  and  present 
their  design,  construction,  maintenance 
specifications,  and  their  expected 
effectiveness.  The  final  regulations 
require  the  operator  to  demonstrate, 
using  watershed  models  accepted  by  the 
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permitting  authority,  that 
implementation  of  the  selected  BMPs 
will  not  increase  sediment  loads  over 
pre-mined,  luidistiubed  condition 
sediment  levels.  The  permit  must  then 
incorporate  the  site-specific  sediment 
control  plan  and  require  the  operator  to 
implement  the  plan. 

Sediment  control  BMPs  for  the  coal 
mining  industry  are  well  known  and 
established  and  include  regrading, 
revegetation,  mulching,  check  dams, 
vegetated  channels,  straw  bales,  dikes, 
silt  fences,  small  sumps  and  berms, 
contour  terracing,  sedimentation  ponds, 
and  other  construction  practices  (e.g., 
grass  filters,  serpentines,  leaking  berms, 
etc).  In  order  to  maintain  pre-mined, 
imdisturbed  conditions  on  reclamation 
and  associated  areas,  EPA  is 
promulgating  non-numeric  effluent 
limits  based  on  the  design, 
implementation,  and  maintenance  of 
these  BMPs. 

As  noted  in  the  proposal,  EPA  has 
determined  that  the  predominant  use  of 
sedimentation  ponds  in  order  to  meet 
the  Subpart  E  numeric  standards  for 
settleable  solids  have  caused  negative 
impacts  in  arid  and  semiarid 
environments.  This  is  predominantly 
due  to  the  large  land  areas  and  volume 
of  runoff  that  must  be  controlled 
through  ponds  in  order  to  meet  a 
sediment  limit  that  is  not  appropriate 
for  runoff  in  the  arid  and  semiarid 
regions  of  the  western  United  States. 
EPA  notes  that  sedimentation  ponds  are 
considered  an  effective  BMP  for 
controlling  sediment,  and  that 
sedimentation  ponds  may  be  used  in 
conjunction  with  other  BMPs  in  order  to 
control  sediment  loads.  EPA  also 
recognizes  that  sedimentation  ponds  do 
not  necessarily  cause  negative 
environmental  impacts  in  all  cases.  EPA 
believes  that  ponds  may  be  necessary  in 
certain  circumstances  to  ensiue  that 
sediment  levels  are  not  increased  over 
pre-mined  levels,  or  may  be  necessary  to 
meet  SMCRA  requirements  or  to  protect 
water  quality.  In  certain  cases,  it  may 
also  be  necessary  for  the  regulatory 
authority  to  establish  numeric  limits  to 
protect  water  quality.  EPA  notes  that 
ponds  are  one  in  a  suite  of  BMPs  that 
a  mine  operator  may  install  in  order  to 
meet  reclamation  standards.  However, 
ponds  may  not  be  necessary  in  all 
circiunstances  and  the  use  of  other 
BMPs  such  as  check  dams,  vegetation, 
silt  fences,  and  other  construction 
practices  can  be  equally  protective  of 
the  environment.  Advantages  of  using 
other  BMPs  in  lieu  of,  or  in  addition  to, 
ponds  is  that  less  land  is  disturbed  than 
for  pond  construction  and  removal  and 
more  water  is  available  to  maintain  the 
hydrologic  balance.  EPA  believes  that 


the  regulation  promulgated  today  allows 
permitting  authorities  and  mining 
operators  sufficient  flexibility  to  use  the 
appropriate  BMPs  necessary  to  control 
sedim^it  and  protect  water  quality  in 
these  regions.  EPA  has  provided 
information  on  the  range  and 
implementation  of  available  BMPs  in 
the  Development  Document  for  Final 
EfPuent  Limitations  Guidelines  and 
Standards  for  the  Western  Alkaline  Coal 
Mining  Subcategory. 

Under  today's  regulation,  EPA  is 
establishing  a  requirement  to  develop 
and  implement  site-specific  sediment 
control  plans  that  apply  in  lieu  of 
numeric  limits.  EPA  is  requiring  that  a 
mine  operator  develop  a  site-specific 
sediment  control  plan  for  these  areas. 

EPA  is  establishing  requirements  for 
site-specific  sediment  control  plans 
based  on  computer  modeling  in  lieu  of 
nationally  applicable  numeric  effluent 
limitations.  As  discussed  above  in 
section  V.A.7,  such  requirements  are 
authorized  at  40  CFR  122.4(k)  as  non- 
niuneric  effluent  limitations  where  it  is 
infeasible  to  establish  numeric  effluent 
limitations. 

EPA  believes  that  determining 
compliance  for  settleable  solids  based 
on  a  single  numeric  standard  for  runoff 
from  BMPs  is  infeasible  at  western  coal 
mines  due  to  the  environmental 
conditions  present.  Precipitation  events 
are  often  localized,  high-intensity,  short- 
duration  thunderstorms  and  watersheds 
often  cover  vast  and  isolated  areas.  Rain 
may  fall  in  one  area  of  a  watershed 
while  other  areas  remain  dry,  making  it 
extremely  difficult  to  evaluate  overall 
performance  of  the  BMPs.  These  factors 
combine  to  take  it  burdensome  for  a 
permitting  authority  or  mining  operator 
to  extract  periodic,  meaningful  samples 
on  a  timely  basis  to  determine  if  a, 
facility  is  meeting  effluent  limitations 
for  settleable  solids.  The  difficulty  of 
sample  collection  is  described  in  the 
Phase  I  Report:  Technical  Information 
Package  provided  by  the  Western  Coal 
Mining  Work  Group  (Record  Section 

3.3.1). 

Because  it  is  infeasible  in  such  areas 
to  determine  compliance  and 
performance  of  the  BMPs  in  numeric 
terms,  EPA  believes  that  establishment 
of  non-numeric  effluent  limitations  for 
sediment  for  this  subcategory  is 
authorized  tmder,  and  is  necessary  to 
carry  out  the  purposes  and  intent,  of  the 
CWA. 

2.  Inspection  and  Maintenance  of  BMPs 

EPA  believes  a  key  factor  in  using 
BMPs  is  the  opportunity  for  continual 
inspection  and  maintenance  by 
permitting  authorities  and  coal  mine 
personnel  to  ensure  that  sediment 


control  measines  will  continue  to 
function  as  designed.  EPA  concludes 
that  requirements  based  on  site-specific 
control  plans  will  ease  the 
implementation  burden  of  the  rule  and 
allow  a  permit  authority  to  determine 
compliance  on  a  regular  basis.  A  permit 
authority  will  be  able  to  visit  the  site 
and  determine  if  BMPs  have  been 
implemented  according  to  the  site's 
sediment  control  plan.  The  permit 
authority  would  not  have  to  wait  for  a 
significant  precipitation  event  to 
determine  compliance. 

EPA  believes  that  regular  operation 
and  maintenance  inspections  of  BMPs 
are  necessary  to  ensiue  compliance  with 
the  sediment  control  plan.  EPA  also 
recognizes  that  SMCRA  establishes   - 
inspection  and  monitoring  requirements 
for  both  surface  coal  mining  and 
reclamation  operations.  These 
requirements  include  partial  inspections 
at  least  once  per  month  and  complete 
inspections  at  least  once  per  quarter. 
The  monitoring  requirements  include 
maintenance  of  records  and  monitoring 
equipment,  monthly  reports  to  the 
permitting  authority,  and  provision  of 
other  information  as  the  permitting 
authority  deems  appropriate. 

EPA  received  several  comments  on 
appropriate  inspection  frequencies  and 
monitoring  requirements.  The  State  of 
New  Mexico  envisions  monthly 
inspections  during  the  first  three  years 
a  watershed  is  in  reclamation  status  and 
quarterly  inspections  thereafter.  New 
Mexico  believes  that  field  notes  or  forms 
maintained  on  file  in  mine  records  and 
available  for  inspection  is  appropriate 
documentation  of  these  inspections. 
Other  States  and  mine  operators  have 
suggested  that  self  inspections  be 
conducted  quarterly  and  after 
significant  precipitation  events. 

EPA  is  not  specifying  a  frequency  or 
procedure  for  BMP  inspections  because 
EPA  believes  that  these  decisions 
should  be  left  to  discretion  of  the 
permitting  authority  and  be  made  on  a 
site-specific  basis,  in  accordance  with 
SMCRA  and  CWA  requirements  (40  CFR 
122.41(i),  122.43, 122.48). 

3.  Affected  Areas 

In  the  proposal,  EPA  described  that 
the  Agency  also  was  considering  the  use 
of  alternative  sediment  controls  for  non- 
process  areas  in  addition  to  reclamation 
areas.  Such  non-process  areas  include 
areas  that  are  not  directiy  in  contact 
with  the  excavation  and  processing  of 
coal  materials.  EPA  received  niunerous 
comments  on  the  issue  in  support  of 
expanding  the  applicability  of  the  final 
regulation  to  include  these  additional 
non-process  areas.  EPA  also  received 
additional  data  from  the  National 
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Mining  Association,  in  a  report  entitled 
"Western  Alkaline  Coal  Mining 
Subcategory  Modeling  of  Pre-mining 
Activities  Supporting  Reclamation  and 
Performance  Cost-Benefit  Analysis." 
As  described  in  the  proposal,  EPA 
determined  that  alternative  sediment 
controls  were  appropriate  for 
reclamation  areas  for  several  reasons. 
These  reasons  included:  sediment  is  a 
natural  component  of  runoff  in  arid 
watersheds;  sediment  is  typically  the 
only  parameter  of  concern  in  runoff 
from  western  alkaline  reclamation  areas; 
BMPs  are  proven  to  be  effiactive  at 
controlling  sediment;  and  computer 
modeling  procedures  are  able  to 
accurately  predict  sediment  runoff 
conditions.  Due  to  comments  received 
in  support  of  expanding  the  application 
of  alternative  sediment  controls,  EPA 
evaluated  non-process  areas  in  addition 
to  reclamation  areas  under  the  same  set 
of  circumstances.  Based  on  this 
rationale,  in  addition  to  comments  and 
data  received  on  the  proposal.  EPA 
determined  that  similar  circumstances 
exist  for  runoff  from  some,  but  not  all. 
non-process  mine  areas.  Namely,  that 
sediment  is  typically  the  only  parameter 
of  concern;  BMPs  can  be  implemented 
to  maintain  sediment  levels  below 
baseline;  and  modeling  procedures  are 
accurate  for  these  areas.  Therefore,  EPA 
has  expanded  the  Western  Alkaline 
Subcategory  to  include  "brushing  and 
grubbing  areas,"  "topsoil  stockpiling 
areas,"  and  "regraded  areas." 

•  "Brushing  and  grubbing  area"  is 
defined  to  mean  "the  area  where  woody 
plant  materials  that  would  interfere 
with  soil  salvage  operations  have  been 
removed  or  incorporated  into  the  soil 
that  is  being  salvaged."  BMPs  modeled 
and/or  utilized  for  sediment  control  of 
this  area  include  infiltration  berms,  silt 
fences,  porous  rock  check  dams,  and 
woody  plant  chipping/rotoclearing 
sur&ce  treatments. 

•  "Topsoil  stockpiling  area"  is 
defined  to  mean  "the  area  outside  the 
mined-out  area  where  topsoil  is 
temporarily  stored  for  tise  in 
reclamation,  including  containment 
berms."  BMPs  modeled  and/or  utilized 
for  sediment  control  of  diis  area  include 
establishing  vegetation,  infiltration 
berms,  and  silt  fences. 

•  "Regraded  areas"  are  defined  to 
mean  "the  surface  area  of  a  coal  mine 
that  has  been  retiuned  to  required 
contour."  BMPs  modeled  and/or 
utilized  for  sediment  control  of  this  area 
include  contotir  furrowing,  establishing 
timely  vegetation,  silt  fences,  porous 
rock  check  dams,  and  woody  plant 
chipping/rotoclearing  surfece 
treatments. 


EPA  concluded  that  these  areas  may 
be  sufficiently  consistent  in  slope, 
vegetative  cover,  and  soil  stability  such 
that  BMPs  can  be  modeled  and 
implemented  to  maintain  sediment 
levels  below  pre-mined,  undisturbed 
conditions.  Due  to  lack  of  exposure  to 
potential  acid  forming  or  toxic 
materials,  EPA  does  not  believe  that 
runoff  from  these  areas  will  cause 
degredation  of  water  quality.  Therefore, 
EPA  believes  that  alternative  sediment 
controls  can  be  effectively  used  on 
disturbed  areas  where  sediment  is 
typically  the  only  pollutant  of  concern 
in  order  to  avoid  additional  land 
disturbance. 

However,  EPA  does  not  believe  that 
alternative  sediment  controls  should  be 
applicable  to  spoil  piles.  Spoil  piles  are 
areas  where  overbiuden  is  placed  prior 
to  regrading  and  revegetating. 
Overburden  is  the  material  that  lies  on 
top  of  the  coal  that  is  removed  to  gain 
access  to  the  coal  seam.  First,  EPA  does 
not  believe  that  computer  modeling 
programs  are  sufficient  to  accxuately 
model  nmoff  from  a  highly  erodible, 
unconsolidated  land  form  with  steep 
slopes,  such  as  spoil  piles.  Second,  in 
terms  of  BMPs  that  would  be  available 
to  sufficiently  control  runoff  from  these 
areas,  EPA  notes  that  many  of  the 
traditional  BMPs,  including  regrading, 
revegetating,  mulching,  check  dams, 
vegetated  channels,  straw  bales,  dikes, 
silt  fences,  small  siunps  and  berms,  and 
contour  terracing  could  not  be 
implemented  or  adequate  on 
unconsolidated  steep  slopes  or  highly 
erodible  areas.  EPA  notes  that  the  most 
likely  form  of  sediment  control  for 
runoff  from  these  areas  would  be  site 
containment  by  means  of  temporary 
berms,  ponds,  diversion  into  pit  area, 
and/or  commingling  with  process 
waters.  In  contrast,  the  non-process 
areas  where  the  Agency  is  aUowing 
alternative  sediment  control  structures 
are  amenable  to  utilization  of  BMPs  due 
to  their  level  surfaces  or  more  stable 
environment. 

EPA  generally  considers  spoil  piles  as 
part  of  the  active  mine  due  to  the 
disturbed  native  of  the  materials  and 
the  potential  for  toxic  or  acid  forming 
materials  to  be  present.  Additionally, 
EPA  believes  there  exists  the  potential 
for  exposure  to  toxic  or  acid  forming 
materials  in  runoff  from  spoil  piles.  EPA 
notes  that,  as  part  of  SMQIA 
requirements,  the  mine  operator  must 
conduct  an  analysis  of  the  potential 
toxic  or  acid  forming  materials  present 
in  the  overbiuden  and  take  appropriate 
action  to  prevent  the  discharge  of  these 
materials  to  surface  waters.  However, 
the  appropriate  action  (such  as  covering 
material)  may  be  concurrent  with 


deposition  of  overburden,  and  EPA  does 
not  believe  that  the  Agency  has  been 
presented  with  sufficient  evidence  that 
toxic  or  acid  forming  materials  are 
guaranteed  not  to  be  present  in  nmoff 
from  spoil  piles. 

EPA  believes  that  the  exclusion  of 
spoil  pile  areas  from  the  Western 
Alkaline  Subcategory  will  not 
significanUy  detract  from  the  benefits  of 
this  new  subcategory.  OSMRE 
regulations  restrict  the  size  of  the 
overburden  salvaging  area  and  require 
timely  regrading  and  revegetation 
(SMCRA,  Pub.  L.  95-87  sections  508 
and  515).  In  a  report  submitted  in 
conunents  by  the  National  Mining 
Association,  the  salvaging  area  was 
estimated  to  be  750  feet  wide  and  5,083 
feet  long.  Although  the  spoil  pile  area 
has  a  fairly  large  footprint,  EPA  notes 
that  the  area  generating  runoff  that  EPA 
considered  for  inclusion  of  the  Western 
Alkaline  Subcategory  is  limited.  EPA 
notes  that  the  runoff  from  the  spoil  piles 
adjacent  to  the  active  mine  pit  will 
drain  direcUy  into  the  mine  pit  and  will 
be  treated  as  active  mine  water, 
regardless  of  EPA's  decision.  The  only 
area  that  would  be  affected  by  EPA's 
decision  is  the  area  containing  nmoff 
from  the  outslope  of  the  last  spoil  pile, 
and  this  area  is  relatively  limited.  Based 
on  the  decision  not  to  include  spoil 
piles  in  the  Western  Alkaline  Coal 
Mining  Subcategory,  EPA  envisions  that 
the  runoff  frtim  spoil  pile  areas  will  be 
rerouted  back  into  the  mine  pit  through 
temporary  berms  and  dikes  and  will  not 
likely  involve  construction  of  additional 
sedimentation  ponds.  Such  spoil  piles 
continue  to  be  covered  by  existing 
regulations  at  subpart  I>— -Alkaline  Mine 
Drainage. 

4.  SMCRA  Requirements- 

The  SMCRA  permit  application 
process  requires  a  coal  mining  operator 
to  submit  an  extensive  operation  and 
reclamation  plan,  documentation,  and 
analysis  to  OSMRE  or  the  primacy 
permitting  authority  for  approval.  The 
requirements  for  the  operation  and 
reclamation  plan  are  specified  in  30 
CFR  part  780  for  siuface  mining  permit 
applications  and  part  784  for 
undergroimd  mining  permit 
applications.  In  brief  summary,  some  of 
the  OSMRE  requirements  that  directly 
relate  to  this  CWA  regulation  include 
requirements  for  coal  mining  operators 
to  provide:  a  description  of  coal  mining 
operations;  a  plan  for  reclaiming  mined 
lands;  a  plan  for  revegetating  mined 
lands;  geologic  information;  hydrologic 
information  including:  a  description  of 
baseline  groimd  water  and  surface  water 
characteristics  under  seasonal 
conditions;  and  an  analysis  of  the 
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hydrologic  and  geologic  impacts  caused 
by  the  reclamation  activity.  Specifically, 
the  plan  requires  a  "probable  hydrologic 
consequences  (PHC)"  determination  to 
determine  the  impacts  of  the  mining  on 
existing  hydrologic  conditions  and  a 
hydrologic  reclamation  plan  to  show 
measures  for  reducing  impacts  and  to 
meet  water  quality  laws  and  regulations. 
Furthermore,  the  coal  mining  regulatory 
authority  is  required  to  conduct  a 
cumulative  hydrologic  impact  analysis 
of  the  proposed  operation  and  all 
anticipated  mining  on  surface  water  and 
ground  water  systems. 

Additionally',  SMCRA  requires  a 
chemical  analysis  of  potentially  acid  or 
toxic  forming  sections  of  the  overburden 
and  chemical  analysis  of  the  stratum 
lying  immediately  underneath  the  coal ' 
(Section  507  (b)(15)).  The  mine  operator 
must  provide  for  avoiding  acid  or  other 
toxic  mine  drainage  by  such  measures 
as,  but  not  limited  to:  preventing  or 
removing  water  from  contact  with  toxic 
producing  deposits;  treating  drainage  to 
reduce  toxic  content  which  adversely 
affects  downstream  water  upon  being 
released  to  water  courses;  and  keeping 
acid  or  other  toxic  drainage  from 
entering  groimd  and  surface  waters 
(Section  515  (b)  (10)).  This  analysis  is 
required  for  the  determination  tiiat  the 
mine  produces  alkaline  mine  drainage 
and  will  be  covered  by  the  Alkaline 
Mine  Drainage  Subcategory.  Based  on 
the  applicability  of  this  regulation 
which  restricts  the  Western  Alkaline 
Coal  Mining  Subcategory  to  areas 
producing  alkaline  drainage  in  arid  and 
semi  arid  areas,  EPA  does  not  believe 
that  toxic  or  acid  forming  materials  will 
be  present  in  the  nmoff  from  non- 
process  areas  of  alkaline  coal  mines. 
However,  EPA  acknowledges  that 
SMCRA  requirements  are  an  additional 
measure  of  protection  to  ensure  that  any 
acid  forming  or  toxic  forming  pockets 
will  be  identified  and  addressed  as 
necessary  to  prevent  the  release  of  these 
materials  in  stormwater  runoff. 

EPA  concluded  that  sediment  control 
plans  developed  to  comply  with 
SMCRA  requirements  will  usually  fulfill 
the  requirements  in  today's  regulation. 
In  general,  the  sediment  control  plan 
will  largely  consist  of  materials 
generated  as  part  of  the  SMCRA  permit 
application.  The  requirement  to  use 
modeling  techniques  also  is  not 
inconsistent  with  SMCRA  permit 
application  requirements,  as  mining 
facilities  already  submit  a  watershed 
model  as  part  of  their  SMCRA 
reclamation  plan. 

EPA  proposed  and  is  finalizing  the 
following  language  regarding  acceptable 
computer  models:  "The  operator  must 
use  ihe  same  watershed  model  that  was. 


or  will  be,  used  to  acquire  the  SMCRA 
permit."  EPA  intends  this  to  mean  that 
a  mine  can  use  the  upgraded  version  of 
a  computer  model  that  was  used  in  the 
original  application.  For  example,  if  the 
mine  used  SEDCAD  4.0  in  their  SMCRA 
permit  application,  then  the  mine 
operator  can  use  SEDCAD  5.0  in 
subsequent  modeling  procedures  for  its 
CWA  permit  application.  EPA  believes 
that  this  language  provides  the 
necessary  flexibility  to  use  the  most 
recent  and  appropriate  modeling 
procedure.  A  guidance  manual  entitled 
"Guidelines  for  the  Use  of  the  Revised 
Universal  Soil  Loss  Equation  (RUSLE) 
Version  1.06  on  Mined  Lands. 
Constniction  Sites,  and  Reclaimed 
Lands"  published  by  OSMRE  in  August. 
1998  describes  the  use  of  RUSLE  for 
sediment  modeling  and  should  be 
consulted  for  modeling  approaches. 

5.  Bond  Release 

The  new  subpart  for  Western  Alkaline 
Coal  Mining  includes  the  following 
language:  "The  effluent  limitations  in 
this  subpart  apply  until  the  appropriate 
SMCRA  authority  has  authorized  bond 
release."  This  language  is  consistent 
with  the  language  in  other  subparts  to 
part  434.  As  defined  in  §434. 11(d) 
General  definitions:  "The  term  bond 
release'  means  the  time  at  which  the 
appropriate  regulatory  authority  returns 
a  reclamation  or  performance  bond 
based  upon  its  determination  that 
reclamation  work  (including,  in  the  case 
of  underground  mines,  mine  sealing  and 
abandonment  procedures)  has  been 
satisfactorily  completed."  EPA  notes 
that  this  language  does  not  necessarily 
mean  "final"  bond  release  (which  may 
be  applicable  to  an  entire  mining 
operation)  and  that  reclamation  work 
may  be  satisfactorily  completed  on  a 
watershed  or  a  specific  part  of  a 
disturbed  area  before  the  entire  mine 
site  has  been  reclaimed  (or  even  mined), 
i.e.,  "partial  bond  release."  Therefore, 
EPA  intends  this  current  definition  to 
allow  a  facility  to  terminate  NPDES 
discharge  points  when  "partial"  bond 
release  is  obtained. 

6.  Definition  of  Alkaline  Mine  Drainage 

EPA  received  comment  that  the 
proposed  definition  for  alkaline  mine 
drainage  imposes  limitations  for  iron 
concentrations  without  regard  to  the 
form  of  the  iron.  The  commenter  noted 
that  the  primary  mineral  responsible  for 
high  total  iron  readings  in  certain 
western  areas  is  magnetite.  Magnetite 
(Fe304)  is  a  naturally  occurring  iron 
mineral,  which  is  in  a  form  not  typically 
associated  with  coal  mining  operations 
and  add  mine  drainage.  In  natiual 
undisturbed  conditions,  the  commenter 


cited  that  surface  water  samples  register 
values  for  total  iron  as  high  as  40,000 
mg/L  (or  4%),  due  to  the  sediment, 
which  is  collected  as  part  of  the  water 
sample.  The  commenter  argued  that  the 
form  of  iron  was  not  considered  in  the 
original  mining  regulations,  and  the 
commenter  requested  that  EPA  modify 
the  definition  of  the  Western  Coal 
Mining  Subcategory  to  include  areas 
that  have  natiu-ally-occurring  high 
concentrations  of  iron  due  to  magnetite. 
Although  EPA  has  not  revised  either 
the  definition  of  alkaline  mine  drainage 
or  western  coal  mining  operations,  EPA 
acknowledges  the  concern  regarding  the 
high  levels  of  totsd  iron  that  may  be 
found  in  natural  discharges  from 
western  alkaline  coal  regions.  EPA 
recognizes  that  the  geochemistry  of  the 
western  arid  and  semiarid  coal  regions, 
which  is  predominated. by  sandstone 
and  limestone,  differs  from  that  of  the 
eastern  coal  regions.  As  a  result,  the 
production  of  acid  mine  drainage  is 
much  less  typical  due  to  the  inherent 
buffering  capacity.  In  addition,  EPA 
recognizes  that  there  is  a  low  occurrence 
of  pyrite  in  the  west,  which  is  the 
common  culprit  of  acid  mine  drainage 
generation.  Instead,  iron  often  occurs  in 
the  form  of  magnetite  (Fe^Oj),  an  inert 
iron  oxide  that  has  no  acid  forming 
potential. 

EPA  evaluated  the  processes  that 
produce  acid  mine  drainage  and  the 
geologic  conditions  typical  of  the 
western  alkaline  coal  regions  to 
determine  the  most  appropriate 
parameters  for  indicating  alkaline  mine 
drainage.  In  summary,  EPA  concluded 
that  pyrite  is  generally  uncommon  in 
this  coal  region  and  that,  if  it  does  occur 
at  a  significant  level,  it  can  be  identified 
by  the  presence  of  dissolved  iron.  For 
this  reason,  it  is  also  appropriate  to 
measiu'e  dissolved  iron,  in  lieu  of  total 
iron,  for  surface  runoff  from  the  areas 
affected  by  the  Western  Alkaline  Coal 
Mining  Subcategory.  Additionally,  acid 
mine  drainage  in  the  western  region  is 
often  prevented  by  the  presence  of 
carbonate  minerals.  Therefore,  to  ensure 
that  acid-forming  potential  is  not 
inherent  to  a  particular  discharge,  EPA 
believes  that  an  assessment  of  net 
alkalinity  should  be  made. 
Determination  of  net  alkalinity  takes 
into  account  the  effects  of  non-ferrous 
metals  (e.g.,  Al,  Mn).  carbonates,  and 
other  substances,  and,  as  such,  negative 
values  of  net  alkalinity  are  a  true 
indication  of  potential  acidity  of 
drainage  waters. 

For  uiese  reasons,  EPA  has  revised  the 
applicability  of  the  Western  Alkaline 
Coal  Mining  Subcategory  as  follows: 
"This  subpart  applies  to  drainage  at 
western  coal  mining  operations  from 
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reclamation  areas,  brushing  and 
grubbing  areas,  topsoil  stodepiling  areas, 
and  regraded  areas  where  the  discharge, 
before  any  treatment,  meets  all  the 
following  requirements:  (1)  pH  is  equal 
to  or  greater  than  6;  (2)  dissolved  iron 
concentration  is  less  than  10  mg/L;  and 
(3)  net  alkalinity  is  greater  than  zero." 
EPA  believes  that  this  will  enable 
certain  mines  to  use  alternative 
sediment  controls  while  maintaining  the 
intent  of  the  regulation  that  this 
subcategory  does  not  apply  to  mines 
that  produce  add  mine  drainage. 

7.  BPT  for  the  Western  Alkaline  Coal 
Mining  Subcategory 

EPA  is  today  promulgating  BPT 
effluent  limitations  for  the  Western 
Alkaline  Coal  Mining  Subcategory  to 
control  sediment  in  discharges  from 
reclamation  areas,  brushing  and 
grubbing  areas,  topsoil  stodcpiling  areas, 
and  regraded  areas.  For  further 
information  on  the  basis  for  the 
limitations  and  technologies  selected 
see  the  Development  Document  for 
Effluent  Limitations  Guidelines  and 
Staiidards  for  the  Western  Alkaline  Coal 
Mining  Subcategory. 

EPA  determined  that  BPT  for  the 
Western  Coal  Mining  Subcategory 
consists  of  designing  and  implementing 
BMPs  to  maintain  the  average  annual 
sediment  yield  equal  to  or  below  pre- 
mined,  undisturbed  conditions.  EPA  has 
developed  this  new  subcategory 
primarily  to  addresss  the  negative 
environmental  impacts  created  by  the 
previous  requirements. 

Requirements  for  reclamation  areas 
(40  CFR  part  434,  subpart  E)  establish 
BPT.  BAT.  and  NSPS  based  on  the  use 
of  sedimentation  pond  technology,  and 
set  effluent  limitations  for  settleable 
solids  and  pH.  The  Subpart  E  gmdelines 
apply  to  all  reclamation  areas 
throughout  the  United  States,  regardless 
of  climate,  topography,  or  type  of  mine 
drainage  (i.e.,  acid  or  alkaline). 

Subpart  E  establishes  controls  on  the 
amount  of  settleable  solids  that  can  be 
discharged  into  waterways  from 
reclamation  areas.  Although 
sedimentation  ponds  are  proven  to  be 
effective  at  reducing  sediment 
discharge,  EPA  believes  that  there  are 
numerous  non-water  quality  impacts 
that  may  harm  the  environment  when 
construction  of  large  sedimentation 
ponds  in  arid  and  semi  arid  regions  are 
necessary  to  meet  ciurent  effluent 
limits,  llie  negative  non-water  quality 
impacts  associated  with  existing 
regulations  include:  disturbing  the 
natural  hydrologic  balance  of  arid  and 
semiarid  western  drainage  areas; 
accelerating  erosion;  reducing 
groundwatOT  recharge;  reducing  water 


availability;  and  impacting  large  areas  of 
land  for  sedimentation  pond 
construction.  A  further  discussion  of 
these  impacts  can  be  found  in  Section 
Vin  of  tlds  docmnent  and  in  the 
Development  Document  for  the  Western 
Alkaline  Coal  Mining  Subcategory. 

EPA  has  concluded  that  the  current 
numeric  requirements  at  subpart  E  are 
not  appropriate  for  arid  and  semiarid 
western  reclamation  areas  because  of 
the  negative  non-water  quality  impacts 
associated  with  the  predominant  use  of 
sedimentation  ponds  to  meet  these 
limits,  as  discussed  above.  The 
appropriate  goal  for  reclamation  and 
discharges  from  post-mined  lands 
should  be  to  mimic  conditions  that  were 
present  prior  to  mining  activities.  In 
order  to  do  this,  it  is  necessary  to 
maintain  the  hydrologic  balance  and 
sediment  loadings  of  pre-mining, 
undisturbed  conditions  on  post-mined 
lands.  EPA  believes  that  use  of  BMPs, 
including  sedimentation  ponds  where 
appropriate,  to  control  discharges  is  the 
most  effective  control  technology. 
Therefore,  EPA  is  establishing  BPT  that 
consists  of  designing  and  implementing 
BMPs  that  are  projected  to  maintain  the 
average  annual  sediment  yield  equal  to 
or  below  pre-mined,  undisturbed 
conditions.  This  would  ensure  that 
undisturbed  conditions  are  maintained. 
In  order  to  achieve  these  results,  EPA 
requires  that  the  coal  mining  operator 
develop  a  sediment  control  plan  and 
demonstrate  the  effectiveness  of  the 
sediment  controls  through  computer 
modeling.  These  requirements  are 
detailed  in  the  regulatory  text. 

EPA  also  evaluated  the  costs  of  BPT. 
As  discussed  in  Section  IX  of  this 
document,  EPA  estimates  that  today's 
regulation  will  result  in  a  net  cost 
savings  to  all  affected  surface  mine 
operators,  and  will  be  at  worst  cost- 
neutral  for  affected  undergroimd 
operators  (although  EPA  believes  that 
most  will  also  incur  cost  savings). 
Therefore,  implementing  these 
standards  will  result  in  no  facility 
closures  or  negative  economic  impact  to 
the  industry.  EPA  projects  that  the  new 
subcategory  will  result  in  cost  savings  of 
$12.8  miUion  to  $13.2  million  annually. 

8.  BCT  for  the  Western  Alkaline  Coal 
Mining  Subcategory 

EPA  is  estabUshing  BPT  and  BAT  to 
control  conventional,  toxic,  and  non- 
conventional  pollutants  based  on  a 
sediment  control  plan.  EPA  is  not 
establishing  numeric  effluent 
limitations  for  any  conventional 
pollutant  and  EPA  is  not  promulgating 
BCT  limitations  for  this  subcategory  at 
this  time. 


9.  BAT  for  the  Western  Alkaline  Coal 
Mining  Subcategory 

EPA  has  not  identified  any  more 
stringent  treatment  technology  that 
could  represent  BAT  level  of  control  for 
maintaining  discharge  levels  of  solids 
consistent  with  pre-mined  conditions 
on  post-mined  land  in  the  western 
alkaline  coal  region.  EPA  is  therefore 
estabUshing  that  BAT  standards  be 
equivalent  to  BPT.  Further,  as  discussed 
in  Section  DC  of  this  docimient,  EPA 
estimates  that  today's  regulation  will 
result  in  a  net  cost  savings  to  all  affected 
surface  mine  operators,  and  will  be  at 
worst  cost-neutral  for  affected 
imderground  operators.  Therefore, 
implementing  BAT  standards  will  result 
in  no  facility  closiues  or  negative 
economic  impact  to  the  industry. 

10.  NSPS  for  the  Western  Alkaline  Coal 
Mining  Subcategory 

As  discussed  for  BAT,  EPA  has  not 
identified  any  more  stringent  treatment 
technology  option  that  it  considers  to 
represent  NSPS  level  of  control.  Further, 
EPA  estimates  that  today's  regulation 
will  residt  in  a  net  cost  savings  to  all 
affected  surface  mine  operators,  and 
will  be  at  worst  cost-neutral  to  affected 
underground  operators.  Therefore, 
implementing  NSPS  standards  will 
result  in  no  barrier  to  entry  based  upon 
the  establishment  of  this  level  of  control 
for  new  sources.  EPA  has  therefore 
determined  that  NSPS  standards  be 
established  equivalent  to  BAT. 

VI.  Statistical  and  Monitoring 
Procedures  for  the  Coal  Remining 
Subcategory 

A.  Statistical  Procedures  for  the  Coal 
Remining  Subcategory 

EPA's  statistical  procediues  are 
presented  in  Appendix  B  of  the 
regulation  and  described  in  detail  in  the 
Coal  Remining  Statistical  Support 
Document.  The  procedures  in  Appendix 
B  apply  to  the  Coal  Remining 
Subcategory. 

The  r^ulatory  text  requires  that 
calculations  described  in  Appendix  B  be 
applied  to  pollutant  loadings.  Pollutant 
loadings  are  calculated  as  the  product  of 
a  flow  measurement  and  a  pollutant 
concentration.  As  described  in  the 
proposal,  EPA  has  interpreted  the 
Rahall  amendment's  requirement  not  to 
exceed  a  pollutant  baseline  "level"  as  a 
requirement  not  to  exceed  a  pollutant 
baseline  loading.  EPA's  record 
demonstrates  that  BMPs  applied  diuing 
remining  act  principally  by  reducing 
discharge  flow  and  pollutant  loading.  In 
fact,  pollutant  concentration  may 
actu^y  increase  in  some  cases  where 
the  poUutant  quantity  (loading)  is 
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reduced  substantially.  Setting  limits 
based  on  concentrations  would  very 
likely  inhibit  beneficial  remining 
projects  and  would  be  counter- 
productive and  ineffective.  To  achieve 
pollutant  reductions  from  remining, 
EPA  concluded  that  it  is  essential  to  set 
limits  for  pollutant  loadings  rather  than 
concentrations. 

The  objective  of  these  statistical 
procedures  is  to  provide  a  method  for 
deciding  when  the  pollutant  levels  of  a 
discharge  exceed  baseline  pollutant 
levels.  These  procedures  are  intended  to 
detect  a  substantial,  continuing  state  of 
exceedance,  while  reducing  the 
likelihood  of  a  "false  alarm."  To  do  this, 
it  is  essential  to  a  have  an  adequate 
duration  and  frequency  of  sample 
collection  to  determine  baseline  levels 
and  to  determine  compliance  with  these 

levels.  J  mA 

In  developing  these  procedxues,  EPA 
considered  the  statistical  distribution 
and  characteristics  of  discharge  loadings 
data  fit)m  pre-existing  discharges,  the 
suitability  of  parametric  and  non- 
parametric  statistical  procediues  for 
such  data,  the  number  of  samples 
required  for  these  procedures  to  perform 
adequately  and  reliably,  and  the  balance 
between  false  positive  and  false  negative 
decision  error  rates.  EPA  also 
considered  the  cost  involved  with 
sample  collection  as  well  as  delays  in 
permit  approval  during  the 
establishment  of  baseline,  and 
considered  the  potential  that  increased 
sampling  could  discourage  remining.  In 
order  to  sufficientiy  characterize 
pollutant  levels  diuing  baseline 
determination  and  during  each  annual 
monitoring  period,  EPA  is  requiring  that 
the  resiilts  of  ^t  least  one  sample  be 
obtained  per  month  for  a  period  of  12 
months. 

EPA  evaluated  the  statistical 
properties  of  eastern  coal  mine 
discharge  data  (EPA's  Coal  Remining 
Database,  DCN  1335  and  the  Statistical 
Analysis  of  Abandoned  Mine  Drainage 
in  the  Assessment  of  Pollution  IxKid, 
EPA  (821-B-O1-014).  EPA  verified  its 
findings  as  discussed  in  the  proposal  on 
relative  variability  of  pollutant  loadings. 
EPA  also  characterized  the  serial 
correlation  of  loadings  and  flow.  EPA 
found  that  (a)  to  a  first  approximation, 
loadings  mi^t  reasonably  be  described 
by  a  first-order  autoregressive  model, 
and  (b)  the  coefficient  of  serial 
correlation  for  loadings  at  a  one-month 
time  lag  typically  ranged  from  0.35  to 
0.65,  with  the  median  near  0.50. 

EPA  evaluated  the  proposed  statistical 
procedures  and  a  variety  of  parametric 
and  non-parametric  alternative 
procedures  to  determine  their  decision 
error  rates,  their  smtability  for  serially 


correlated  data,  and  their  ability  to 
accommodate  zero  loadings  and 
negative  loadings.  As  a  result  of  these 
evaluations,  EPA  modified  the  proposed 
statistical  procedures  so  as  to  achieve 
the  objective  stated  in  the  preamble  to 
the  proposed  rule:  to  have  a  power  of  at 
least  0.75  for  detecting  an  increase  of 
one  standard  deviation  in  the  average 
for  loadings,  while  minimizing  the 
chance  of  'false  alarms'  in  the  event  that 
the  average  loading  decreases  or 
remains  unchanged. 

Zero  loadings  are  expected  to  occur, 
at  least  for  some  remining  sites,  after 
regrading  and  contouring  when 
discharge  flows  may  be  reduced  greatiy; 
zero  flows  have  been  observed  after 
remining  at  some  mine  sites  (EPA's  Coal 
Remining  Database,  DCN  1335  and  the 
Cdal  Remining  BMP  Guidance  Manual). 
Negative  values  of  loadings  are  possible 
and  have  been  observed  for  net  acidity 
at  some  mine  sites. 

Serial  correlation  has  a  profound 
influence  over  the  power  of  statistical 
procedures.  The  statistical  procedures, 
as  proposed,  were  more  suitable  for 
uncorrelated  data  than  for  serially 
correlated  data.  EPA  modified  the 
procedures  so  that  they  have  the  , 
intended  power  when  applied  to 
serially  correlated  loadings  data  of  the 
sort  typical  of  remining  sites  in  the 
eastern  U.S.  (Record  section  11.1).  TIm 
modifications  consisted  of  (a)  increasing 
the  number  of  times  in  succession  that 
the  baseline  trigger  value  must  be 
exceeded  for  additional  sampling  or 
treatment  to  be  required,  (b)  changing 
numeric  constants  used  in  the 
calculation  of  baseline  trigger  values, 
and  (c)  imder  proposed  Procedxue  B, 
dropping  the  parametric  statistical 
methods  and  providing  a  nonparametric 
calculation  for  the  single-observation 

M  the  preamble  to  the  proposed  rule, 
EPA  discussed  the  potential  problem  of 
imrepresentative  baseline  years  and 
optional  measiues  that  could  mitigate 
the  imcertainty  of  characterizing  the 
baseline  loadings.  It  is  possible  that  one 
year  of  sampling  may  not  accvirately 
characterize  baseline  levels,  because 
discharge  flows  can  vary  among  years  in 
response  to  inter-year  variations  in 
rainfall  and  ground  water  flow.  There  is 
some  risk  that  the  particular  year  chosen 
to  characterize  baseline  flows  and 
loadings  will  be  a  year  of  atypically  high 
or  low  flow  or  loadings.  There  may  be 
a  need  to  evaluate  differences  among 
baseline  years  in  loadings  and  flows. 
Therefore.  EPA  investigated  optional 
procedmres  that  could  be  used  to 
account  for  the  uncertainty  in 
characterizing  baseline  from  a  one-year 
sample  duration,  or  that  could  be  used 


to  account  for  the  unrepresentative 
character  of  a  baseline  sampling  year. 
EPA  evaluated  correlations  between 
discharge  flow  and  various  parameters 
of  existing  mine  discharge  data  and 
indices  for  which  data  spanning  over 
many  years  are  available  to  the  public 
(i.e..  Palmer  Indices,  Standardized 
Precipitation  Index,  Crop  Moisture 
Index,  Surface  Water  Supply  Index,  and 
uses  Current  and  Historical  Daily     ■ 
Streamflow).  EPA  concluded  that 
historical  stream  flow  data  from  a  USGS 
gjige  station  associated  with  a  discharge 
could  be  used  to  test  whether  the  given 
baseline  year  was  significantly  different 
from  the  previous  years.  This  would  be 
done  by  comparing  the  mean  stream 
flow  for  the  baseline  year  to  the  2.5th 
and  97.5th  percentiles  of  annual  mean 
stream  flows  prior  to  the  baseline  year. 
If  the  mean  stream  flow  for  the  baseline 
year  falls  below  the  2.5th  percentile  or 
above  the  97.5th  percentile,  corrective 
action  can  be  taken  on  the  baseline  data, 
and  EPA  recommends  that  the  operator 
or  permitting  authority  conduct 
additional  monitoring  to  establish  a 
meaningful  baseline.  However,  due  to 
the  site-specific  nature  of  discharges 
and  the  variability  of  streamflow 
compared  to  discharge  data,  EPA  was 
unable  to  establish  any  optional 
procedure  that  could  incorporate 
existing  data  from  public  sources  into  a 
meaningful  baseline  calculation. 

Stakenolders  have  commented  that, 
occasionally,  a  pre-existing  discharge 
may  contain  iron  or  manganese 
concentrations  that  are  lower  than  the 
current  subpart  E  effluent  limitations 
established  for  active  mine  wastewater. 
In  these  circumstances,  the  baseline 
standards  may  be  a  disincentive  for 
remining  because  the  operator  may  have 
to  treat  a  discharge  to  levels  below  those 
currentiy  required  by  BAT  for  active 
nune  discharges.  This  may  be  a 
disincentive  for  remining  operations. 
Therefore,  EPA  has  incorporated  a 
methodology  in  the  statistical  procedure 
for  determining  baseline  so  that  the  BAT 
concentration  limit  is  substituted  for 
certain  baseline  measurements  when  a 
measured  concentration  is  below  the 
BAT  limit. 


B.  Evaluation  of  Statistical  Triggers 

EPA  evaluated  the  power  of  the 
statistical  triggers  in  Section  VIE  of  the 
proposed  rule.  Power  can  be  defined  in 
plain  language  as  the  frequency  with 
which  a  statistical  decision  procedure 
will  declare  that  remining  loadings 
exceed  baseline  loadings  when  the 
remining  loadings  truly  are  greater  than 
baseline  loadings. 

The  ideal  statistical  procedure  would 
always  declare  "not  larger"  when 
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remining  pollutant  loadings  are  less 
than  or  equal  to  baseline  loadings,  and 
would  always  signal  "larger"  when 
remining  loadings  exceeded  baseline. 
No  such  Ideal  procedure  exists.  Instead, 
the  rate  of  signaling  "larger"  will 
increase  as  the  average  difference 
between  baseline  and  remining  loadings 
increases  in  magnitude.  Statistical 
biggers  may  be  "tuned"  by  choosing 
their  numeric  constants  so  that  a 
compromise  is  achieved  between  false 
alarms  (that  is,  signaling  "larger"  when 
remining  loadings  are  not  larger  than 
baseline  loadings)  and  correct  alarms 
(when  remining  loadings  truly  are 
greater). 

Power  of  the  statistical  triggers  was 
evaluated  by  simulating  a  60-month 
monitoring  program  for  5000  discharges, 
and  recording  the  frequency  with  which 
the  triggers  indicated  that  the  remining 
loadings  exceeded  baseline.  The 
evaluations  of  power  led  to  a  choice  of 
ntmieric  constants  that  achieve  a 
reasonable  balance  between  false  alarms 
and  correct  alarms. 

This  reasonable  balance  was 
considered  to  be  achieved  when  a 
trigger  produced  the  following  results: 

(1)  When  there  was  no  change  in 
loadings  from  the  baseline  to  remining 
time  period,  the  power  ("false  alarm 
rate";  type-I  error  rate)  was  not  larger 
than  thiat  for  the  triggers  used  by 
Pennsylvania's  successful  remining 
program; 

(2)  When  there  was  a  decrease  of  0.5 
standard  deviations  in  the  mean  loading 
after  the  baseline  period,  the  power 
("false  alarm  rate,"  in  this  case  the 
probability  of  concluding  that  loadings 
increased  during  remining  when  they 
actually  decreased)  was  smaller  than 
5%; 

(3)  When  the  mean  loading  increased 
by  1  to  2  standard  deviations  after  the 
baseline  period,  the  power  ("correct 
alarm  rate")  was  maximized. 

EPA  reached  several  conclusions 
about  the  proposed  statistical  triggers 
based  on  these  evaluations. 

(1)  The  proposed  Ciunulative  Sum 
Control  Chart  (CUSUM)  method  under 
Procedure  B  did  not  add  value  to  the 
simpler  monthly  and  annual 
comparisons.  Accordingly,  the  CUSUM 
method  is  on^itted  bom  Appendix  B  to 
the  final  rule. 

(2  J  The  magnitude  of  serial  correlation 
has  a  substantial  effect  on  power. 
Statistical  triggers  that  have  reasonable 
power  when  there  is  no  serial 
correlation  could  be  unreasonable  when 
there  is  substantial  serial  correlation, 
becaiise  they  could  then  have  very  high 


rates  of  type  I  errors  (false  alarms).  It 
was  necessary  to  select  nmneric 
constants  for  the  statistical  triggers  that 
are  appropriate  to  data  having 
autocorrelation.  For  evaluating  and 
comparing  statistical  methods  and 
triggers,  EPA  relied  primarily  upon  the 
power  in  simulations  for  which  the  first- 
order  autocorrelation  coefficient  took 
the  value  of  0.5. 

(3)  The  Single  Observation  Trigger  of 
the  proposed  Procediu^  A  had  a  high 
rate  of  declaring  loadings  to  be  larger 
than  baseline  when  they  were  not.  The 
Single  Observation  Trigger  was 
therefore  modified  to  agree  with  the 
method  that  has  long  been  used 
successfully  in  the  State  of 
Pennsylvania.  The  statistical 
modification  was  to  change  the  Single 
Observation  Trigger  at  Step  5  from  "//' 
any  two  observations  exceed  L  during 
weekly  monitoring,  *  *  *"tothe 
following:  "If  all  four  weekly 
observations  exceed  L  during  weekly 
monitoring,  *  *  *" 

(4)  Proposed  Procedure  B,  "E.  Annual 
Comparisons."  also  had  a  high  rate  of 
declaring  loadings  to  be  larger  than 
baseline  when  they  were  not.  This  part 
of  proposed  Procedure  B  was  modified 
to  require  use  of  Tables  for  the  99.9% 
level  (alpha  =  0.001)  rather  than  the 
95%  level  (alpha  =  0.05)  for  the 
Wilcoxon-Mann-Whitney  Test. 

(5)  The  Single  Observation  Limit  of 
the  proposed  Procedure  B  was  changed 
from  a  parametric  to  a  nonparametric 
method  which  has  similar  power.  The 
nonparametric  method  accommodates 
zero  flows  (which  may  occur  during 
remining)  and  negatively-valued  loading 
data  (which  may  occur  for  net  acidity) 
without  requiring  additional  or  complex 
modifications  (as  the  proposed 
parametric  method  would). 

(6)  The  annual  (subtle  trigger)  and 
single-observation  (quick  trigger) 
triggers  long  used  in  Pennsylvania  were 
included  in  the  simulations.  EPA 
believes  that  the  error  rates  and  power 
of  these  triggers  were  acceptable  in 
practice  because  BMPs  reduced 
discharge  loadings  substantially. 
Hawkins  (1994)  reviewed  the 
application  of  these  triggers  to  remining 
operations  in  Pennsylvania,  and 
concluded  that  the  rates  of  triggering 
were  low  because  remining  almost 
always  reduced  loadings  substantially. 
EPA's  Coal  Remining  Best  Management 
Practices  Guidance  Manual  includes  an 
extensive  analysis  of  remining 
discharges  that  supports  this 
conclusion.  EPA  concluded  that  the 
statistical  triggers  that  Pennsylvania 


uses  in  its  remining  program  are 
acceptable  and  effective.  Method  1  of 
the  Final  Rule  follows  the  Pennsylvania 
triggers  exactly  except  that  a  different 
constant  (1.815  =  1.96  *  1.25  /  1.35)  is 
used  in  thq  formula  for  the  Annual 
Procedine  in  order  to  decrease  tlie 
likelihood  of  obtaining  false  positives. 
Pennsylvania  uses  a  more  stringent 
number  (1.58  =  1.7  *  1.25  /  1.35).  For 
a  complete  discussion  of  EPA's  rationale 
and  selection  of  statistical  methodology, 
see  the  Coa7  Mining  Statistical  Support 
Document. 

(7)  The  evaluation  of  power  applies  to 
a  worst-case  situation.  In  particular,  the 
rate  of  declaring  loadings  to  be  larger 
than  baseline  when  they  are  not  is  over- 
stated by  the  results.  It  is  evaluated  in 
terms  of  the  percentage  of  mines  that 
would  experience  at  least  one  finding 
that  loadings  exceed  the  baseline  level 
over  a  period  of  five  years  (60  months), 
when  in  fact  there  has  been  no  change 
from  baseline.  In  practice,  the  area 
contributing  to  a  discharge  should  be 
remined  and  regraded  in  less  time,  after 
which  the  discharge  flow  and  loading 
will  be  substantially  reduced.  Thus,  the 
time  period  during  which  one  can 
expect  loadings  at  the  baseline  level 
typically  will  be  shorter  than  five  years. 
"This  in  tiim  will  mean  lower 
percentages  than  reported  in  Table  1  for 
the  condition  of  no  change  from 
baseline  loadings. 

(8)  The  procedures  as  proposed  had 
unreasonably  high  "false  alarm  rates" 
because  they  were  designed  for 
uncorrected  data.  The  modified 
procedures  provided  for  the  final 
regulation  have  reasonable  performance 
when  applied  to  serially-correlated, 
lognormally-distributed  data  typical  of 
coal  mine  discharge  loadings. 

The  power  of  statistical  triggers  for 
the  final  regulation  is  shown  in  Table 
VI.B.l.  The  results  show  that  Method  1 
and  Method  2  have  comparable  power. 
The  main  difference  stems  from  the 
Monthly  Procedm-e,  which  iias  higher 
power  when  Method  1  is  used.  Note  that 
the  Annual  Procedure  used  without  the 
Monthly  Procediue  would  not  have  a 
high  rate  of  detecting  an  increase  of  one 
standard  deviation  above  baseline.  Used 
in  combination,  the  monthly  and  annual 
triggers  provide  power  over  90%  to 
detect  substantial  increases  above 
baseline  at  least  once  during  five  years, 
although  in  practice  the  power  will  be 
smaller  for  reasons  discussed  above 
imder  (7). 
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Table  VI B 1  —Statistical  Triggers  as  Modified  for  Final  Regulation:  Percentage  of  Mines  Declared  to 
Exceed  Baseline  Level  (at  least  once  during  5  years  of  simulated  monthly  monitoring)  '  


Annual  trigger  ^ 


None  

Method  1  (a=1.96) 
Mettiod  1  (ai1.96) 
Method  1  (a=1.96) 


None  

Method  2  (0=0.001) 
Method  2  (0=0.001) 
Method  2  (a=0.001) 


Monthly  trigger* 


Shift  from  baselirte  to  remining  period  * 


Method  1 

none 

Method  1 
Method  2 


Method  2 

none 

Method  2 
Method  1 


-0.5 


10 

3 

12 

7 


+1 


5 
2 

7 
12 


33 
11 
39 
29 


22 

11 
28 

38 


89 

58. 

93 

91 


86 
65 

91 
93 


99 

94 

100 

100 


100 

97 

100 

100 


1  Assumes  monthly  serial  correlation  of  0.5  for  log(x).  with  x  distributed  lognormally.  Percentages  were  rounded  to  the  nearest  1%. 

2  Tho  <thift  was  scaled  in  terms  of  standard  deviation  units  (Sigma  symbol  =  standard  deviation)  -^.^    ,    m.^^^ 
3Ann.fai  Dr^!^r^Memod  1  of  the  final  rMulation  is  the  Subtle  trigger  under  Procedure  A  of  the  proposed  regulation,  v«th  the  leading  con- 

stam  cISlS^  1  5^^^  reoulation  Is  thTwilcoxon-Mann-Whitney  Test  under  Procedure  B  (E  Annual  Compan- 

"?gc^^tS^p^3SsTS'l1!'t2^fiSr;^u2^^^^^^^^  Pr-<lure  A^the  p^,s^  regu^t^^M^ 

2  of  STfinSl^uSn  ifVno  i^acement  for  the"^ parametric  Single-6bsen,atK>n  Tngger  under  Procedure  A  of  the  proposed 

regulation. 


C.  Sample  Collection  To  Establish 
Baseline  Conditions  and  To  Monitor 
Compliance  for  the  Coal  Remining 
Subcategory 

EPA  evaluated  the  duration  and 
frequency  of  sampling  necessary  to 
apply  the  statistical  procedures.  Those 
procedures  are  used  to  compare  the 
levels  of  baseline  loadings  to  the  levels 
ol  loadings  during  remining  or  the 
period  when  the  discharge  is  permitted. 
Without  an  adequate  duration  and 
fi^quency  of  sampling,  the  statistical 
procedines  would  often  fail  to  detect 
genuine  exceedance  of  baseline 
conditions  or  could  establish  baseline 
levels  that  are  established  as  either  too 
low  or  too  high. 

Based  on  the  considerations  described 
below,  EPA  proposed  that  the  smallest 
acceptable  number  and  frequency  of 
samples  is  12  monthly  samples,  t^en 
consecutively  over  the  course  of  one 
year.  In  the  proposal,  EPA  raised  the 
possibility  that  seasonal  stratification 
might  have  the  potential  to  provide  a 
basis  for  more  precise  estimates  of 
baseline  characteristics,  if  the  sampling 
plan  is  designed  and  executed  correctly 
and  if  results  are  calculated  using 
appropriate  statistical  estimators,  and 
that  there  may  be  alternative  plans  that 
could  be  based  upon  subdivision  of  the 
year  into  distinct  time  periods.  These 
time  periods  might  be  sampled  with 
difierent  intensities,  or  could  be  based 
on  other  types  of  stratified  sampling 
plans  that  attempt  to  account  for 
seasonal  variations.  EPA  received 
several  comments  stating  that  a  baseline 
sampling  period  of  less  than  12  months 
may  be  appropriate. 

EPA  considers  an  adequate  number  of 
samples  to  be  that  nxunber  that  would 
allow  an  appropriate  statistical 


procedure  to  detect  an  increase  of  one 
standard  deviation  in  the  mean  or 
median  loading  between  a  baseline  year 
and  a  monitoring  year  with  a  probability 
(power)  of  at  least  0.75. 

The  power  analysis  used  in  the 
proposed  statistical  procedures  was 
based  on  a  two-sample  t-test.  The  t-test 
can  be  an  appropriate  statistical 
procedure  for  a  yearly  comparison 
because  loadings  from  mine  discharges 
appear  to  be  approximately  distributed 
log-normally,  and  thus  logarithms  of 
loadings  are  expected  to  be 
approximately  distributed  normally. 
The  (non-parametric)  Wilcoxon-Mann- 
Whitney  test  is  also  appropriate  for 
yearly  comparisons  and  has  a  power 
nearly  equal  to  that  of  the  t-test  when 
applied  to  normally  distributed  data. 
EPA  determined  that  annual 
comparisons  of  baseline  to  remining 
years  basied  upon  12  samples  in  each 
year  were  expected  to  have  a  power  0.75 
to  detect  a  difference  of  one  standard 
deviation.  While  the  t-test  was  dropped 
as  a  statistical  procedure  for  assessing 
baseline  in  the  Final  Rule,  the  analyses 
defined  in  Appendix  B,  including  ihe 
Wilcoxon-Mann-Whitney  test,  were 
designed  to  have  similar  power  if  12 
baseline  samples  were  collected.  If 
significant  autocorrelation  is  present 
between  samples  (as  discussed  in 
section  Vl.B),  the  estimated  power  iff 
likely  to  be  less  than  0.75;  therefore,  12 
samples  should  be  considered  the 
Tpinimnm  acceptable  for  determining 

baseline. 

An  increase  of  one  standard  deviation 
can  represent  a  large  increase  in 
loading,  given  the  large  variability  of 
flows  and  loadings  observed  in  mine 
discharges.  The  coefficient  of  variation 
(CV)  is  the  ratio  of  the  standard 


deviation  to  the  mean  of  the 
observations.  Sample  CVs  for  iron 
loadings  range  approximately  ftom  0.25 
to  4.00,  and  commonly  exceed  1.00. 
Sample  CVs  for  manganese  loadings 
range  approximately  bom  0.24  to  5.00. 
When  the  CV  equals  1.00,  an  increase  of 
the  average  loading  by  one  standard 
deviation  above  baseline  implies  a 
doubling  of  the  loading. 

The  duration,  frequency,  and  seasonal 
distribution  of  sampling  are  important 
aspects  of  a  sampling  plan,  and  can 
affect  the  precision  and  acciu-acy  of 
statistical  estimates  as  much  as  can  the 
number  of  samples.  To  avoid  systematic 
bias,  sampling,  during  and  after  baseline 
determination,  should  systematically 
cover  all  periods  of  the  year  during 
which  substantially  high  or  low 
discharge  flows  can  be  expected. 

Unequal  sampling  of  months  could 
bias  the  baseline  mean  or  median 
toward  high  or  low  loadings  by  over- 
sampling  of  high-flow  or  low-flow 
months.  However,  unequal  sampling  of 
different  time  periods  can  be  accounted 
for  using  statistical  estimation 
procedures  appropriate  to  stratified 
sampling.  Stratified  seasonal  sampling, 
possibly  with  unequal  sampling  of 
different  time  periods,  is  a  suitable 
alternative  to  regular  monthly  sampling, 
provided  that  correct  statistical 
estimation  procediu«s  for  stratified  ' 
sampling  are  applied  to  estimate  the 
mean,  median,  variance,  interquartile 
range,  and  other  quantities  used  in  the 
statistical  procediues,  and  provided  that 
at  least  one  sample  be  taken  per  month 
over  the  course  of  1  year. 

In  conclusion,  EPA  is  promulgating  a 
statistical  procediure  that  requires  a 
minimum  of  12  monthly  samples,  taken 
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consecutively  over  the  course  of  one 
year  to  determine  baseline. 

D.  Regulated  Pollutant  Parameters  in 
Pre-Existing  Discharges 

EPA  proposed  to  regulate  iron, 
manganese,  and  pH,  which  are  the 
parameters  addressed  by  the  Rahall 
Amendment  and  are  a  subset  of  the 
parameters  directly  regulated  in  40  CFR 
part  434.  Additionally,  EPA  solicited 
comment  in  the  proposal  and  NODA  on 
regulating  acidity  instead  of  pH,  on 
establishing  alternative  limits  for 
sediment,  and  on  establishing 
limitations  or  monitoring  requirements 
for  additional  parameters  such  as 
sul&te.  Based  on  comments  received 
and  on  further  data  evaluation,  EPA  is 
establishing  limitations  for  iron, 
manganese,  net  acidity,  and  solids. 
These  issues  are  addressed  below. 

1.  Acidity  \ 

The  Rahall  Amendment  provides  an 
exemption  for  remining  operations  from 
BAT  effluent  limitations  for  the  pH  level 
in  pre-existing  discharges.  In  the 
proposed  rule,  EPA  solicited  comment 
on  the  use  of  acidity  instead  of  pH  for 
pre-existing  discharges.  In  very  dilute  or 
pure  water,  pH  can  be  considered  a 
measurement  of  acidity.  In  drainage 
from  abandoned  coal  mines,  however, 
pH  is  an  indication  of  the  instantaneous 
hydrogen  ion  concentration,  and  does 
not  measure  the  potential  of  the  solution 
to  produce  additional  hydrogen  from 
metals  or  carbon  dioxide  during 
neutralization  or  further  oocidation. 
Because  hydrogen  ions  are  only  one 
component  of  the  acidity  that  can  occur 
in  acid  mine  drainage,  there  can  be 
instances  where,  although  the  pH  is 
nearly  neutral,  acidity  exceeds 
alkalinity.  Therefore,  EPA  concluded 
that  the  reduction  of  pollutant  loadings 
can  best  be  achieved  by  evaluating 
acidly,  which  includes  pH. 

In  the  final  rule,  pollutant  loading  is 
used  to  define  baseline  conditions  for 
remining  operations  because  loading 
captures  both  pollutant  concentration 
and  discharge  flow.  Although  it  is 
possible  to  determine  a  pH  load  (i.e., 
load  of  H*  ions),  it  is  not  very 
meaningful  because  pH  load  does  not 
account  for  the  latent  acidity  that  is 
present  in  the  form  of  dissolved  metals 
or  carbon  dioxide.  Additionally,  in 
cases  where  treatment  of  discharges  is 
required,  the  amount  of  treatment  is 
based  on  acidity  or  net  alkalinity  rather 
t^ian  on  pH.  For  this  reason,  acidity  data 
already  are  typically  submitted  with 
remining  permit  applications  and 
reporting.  Pollutant  loading  is  also  used 
to  determine  mass  balances  and  the 
efiiacts  of  a  discharge  on  a  receiving 


waterbody.  Such  a  determination  is 
possible  for  acidity,  net  acidity,  or 
alkalinity,  but  is  not  likely  to  be 
meaningful  for  pH  because  mixing  can 
result  in  precipitation  or  dissolution  of 
ions. 

EPA  notes  that  commenters  were 
imanimous  in  their  support  for  the  use 
of  acidity  instead  of  pH.  For  these 
reasons,  EPA  has  modified  the 
limitations  in  the  final  rule  to  require 
compliance  with  baseline  net  acidity 
determinations. 

2.  Sulfate 

EPA  also  solicited  comments  and  data 
regarding  the  merits  of  using  sulfate  as 
a  parameter  for  assessment  of  pollution 
loading  from  pre-existing  discharges. 
Commenters  agreed  that  this  is  a  useful 
parameter  for  determining  whether  or 
not  a  pre-existing  discharge  is  affected 
by  mine  drainage,  and  how  remining 
BMPs  have  affected  the  discharge. 
However,  commenters  noted  that  it 
should  be  assessed  as  part  of  the 
baseline  and  for  the  potential  effects  of 
remining,  but  should  not  be  included  as 
a  baseline  effluent  limit. 

EPA  concluded  that  sulfate  is  a  useful 
parameter  for  evaluating  the 
effectiveness  of  BMPs  implemented 
under  a  Pollution  Abatement  Plan,  and 
is  aware  that  current  State  remining 
programs  request  that  sulfate  data  are 
submitted  during  permit  application 
and  periodic  reporting.  EPA  encourages 
this  practice,  but  EPA  agrees  with 
commenters  that  effluent  limitations  for 
sulfate  are  unnecessary  to  determine 
that  pre-existing  discharge  loadings  are 
not  increased  over  baseline. 

3.  Sohds 

EPA  did  not  initially  propose 
alternative  limits  for  solids.  However, 
due  to  comments  received  on  the 
proposal,  EPA  issued  a  Notice  of  Data 
Availability  (NODA)  presenting 
commenters'  concerns  and  new  data 
submitted  to  EPA  regarding  solids  levels 
in  pre-existing  discharges.  EPA  received 
numerous  comments  on  the  NODA 
which  supported  EPA's  decision  to 
adopt  alternative  limits  for  solids. 

Based  on  the  existing  conditions  of 
sediment  present  at  some  AML,  EPA 
concluded  that  the  benefits  of  remining 
may  be  severely  limited  if  EPA  does  not 
address  sediment  in  the  final  rule. 
Consistent  with  the  intent  of  the  Rahall 
Amendment,  which  seeks  to  encourage 
remining  while  ensuring  that  the 
remining  activity  will  potentially 
improve  and  reclaim  AML,  EPA  is 
establishing  alternative  limits  for  TSS 
such  that  the  sediment  load  of  the  pre- 
existing discharge  cannot  be  increased 


over  baseline  during  remining  and 
reclamation  activities. 

EPA  believes  that  the  final  regulation 
is  consistent  with  SMCRA  which 
mandates  the  prevention  of  additional 
contribution  of  suspended  solids  to 
streamilow  to  the  extent  possible  using 
the  best  technology  currently  available. 
EPA  has  adopted  what  is  essentially  a 
compliance  schedule  so  that,  during 
remining  and  reclamation  activities,  the 
operator  cannot  contribute  sediment 
levels  beyond  the  baseline  discharge 
loading.  After  remining  and  reclamation 
has  been  completed,  the  operator  must 
meet  the  standards  for  TSS  and  SS 
contained  in  subpart  E — Post  Mining 
areas  prior  to  bond  release.  EPA 
concluded  that  the  implementation  of 
successful  sediment  control  BMPs 
should,  in  most  cases,  be  able  to  meet 
the  BPT  standards  contained  in  subpart 
E — Post  Mining  areas  regardless  of 
whether  the  area  has  been  disturbed  due 
to  remining  or  virgin  mining. 

Based  on  comments  provided, 
however,  EPA  believes  that  there  may 
be  some  exceptions  where  the  post- 
mining  sediment  standards  may  not  be 
economically  feasible  and  may  be 
detrimental  for  remining  areas. 
Therefore,  EPA  has  provided  an 
exclusion  from  the  post-mining 
sediment  standeuds  for  "steep-slope" 
areas  and  other  areas  where  ihe 
permitting  authority  determines  it  is 
infeasible  or  impractical  based  on  the 
site-specific  conditions  of  soil,  climate, 
topography,  or  baseline  conditions.  In 
these  instances,  the  pre-existing 
discharge  must  still  meet  the  alternative 
baseline  standards. 

An  example  of  when  it  would  be 
impractical  to  establish  subpart  E 
nimieric  standards  would  be  a  tract  of 
AML  in  the  pollution  abatement  area 
that  is  not  disturbed  by  remining.  In  this 
case,  volimtary.  vegetative  growth  may 
have  already  been  established  and 
sediment  runoff  may  be  minimal.  In  this 
case,  however,  the  AML  area  may  not 
support  100%  plant  coverage  and  the 
discharge  may  contain  a  moderate 
amount  of  sediment  that  does  not  meet 
the  subpart  E  numeric  standards.  In  this 
case,  the  NPDES  permitting  authority 
may  decide  that  it  would  be  excessively 
costly  and  may  even  be  more  harmful  to 
disturb  the  area,  reclaim  the  land, 
revegetate  the  area  and  incorporate 
BMPs  to  meet  the  subpart  E  standards. 
EPA  believes  that  this  exclusion 
establishes  necessary  flexibility  to 
permit  authorities  to  adopt  the  most 
environmentally  beneficial  and  cost- 
effective  approach  to  reclamation. 

During  remining.  the  alternative 
limits  for  TSS  are  to  be  established  in 
a  manner  consistent  with  the  alternative 
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limits  established  for  acidity,  iron,  and 
manganese  (i.e.,  based  on  the  statistical 
methodology  provided  in  Appendix  B  of 
the  final  regulation).  The  statistical 
procedures  are  described  in  Section 
VI.A  above.  This  protocol  requires  a 
minimum  of  12  monthly  samples  to 
establish  baseline.  EPA  recommends 
that  baseline  sediment  sampling  include 
precipitation  events  in  order  to 
adequately  characterize  the  baseline 
where  runoff  contributes  directly  to  the 
sediment  load. 

Vn.  Non- Water  Quality  Environmental 
Impacts  of  Final  Regulations 

The  elimination  or  reduction  of 
pollution  has  the  potential  to  aggravate 
non  water  quality  environmental 
problems.  Under  sections  304(b)  and 
306  of  the  CWA,  EPA  is  required  to 
consider  these  non-water  quality 
environmental  impacts  (including 
energy  requirements)  in  developing 
effluent  limitations  guidelines  and 
NSPS.  In  compliance  with  these 
provisions,  EPA  has  evaluated  the  effect 
of  this  regulation  on  air  pollution,  solid 
waste  generation,  energy  consumption, 
and  safety.  Today's  rule  does  not  require 
the  implementation  of  treatment 
technologies  that  result  in  any  increase 
in  air  emissions,  in  solid  waste 
generation  or  in  energy  consumption 
over  present  industry  activities. 

Non-water  quality  environmental 
impacts  are  a  major  consideration  for 
this  rule  because  the  rule  is  intended  to 
improve  or  eliminate  a  number  of 
existing  non-water  quality 
environmental  and  safety  problems. 
■  Remining  operations  have  improved  or 
eliminated  adverse  non-water  quality 
environmental  conditions  such  as 
abandoned  and  dangerous  high  walls, 
dangerous  spoil  piles  and 
embankments,  dangerous 
impoxuidments,  subsidence,  mine 
openings,  and  clogged  streams  that  pose 
a  threat  to  health,  safety,  and  the  general 
welfare  of  people.  EPA  projects  that 
remining  has  tiie  potential  to  eliminate 
nearly  three  million  feet  of  dangerous 
highwall  in  the  Appalachian  and  mid- 
Continent  coal  regions. 

EPA  also  does  not  expect  today's  rule 
to  have  an  adverse  impact  on  health, 
safety,  and  the  general  welfare  of  people 
in  the  arid  and  semiarid  western  coal 
region.  The  intent  of  the  rule  is  to  allow 
runoff  to  flow  naturally  from  disturbed 
and  reclaimed  areas.  EPA  believes  that, 
in  most  cases,  this  is  preferable  to 
retention  in  sedimentation  ponds  that  is 
accompanied  by  periodic  releases  of 
runoff  containing  sediment  imbalances 
potentially  disruptive  to  land  stability. 
Alternate  sediment  control  technologies 
in  these  regions  address  and  alleviate 


adverse  non-water  quality 
environmental  conditions  such' as: 
quickly  eroding  stream  banks,  water  loss 
through  evaporation,  soil  and  slope 
instability,  and  lack  of  vegetation. 

Based  on  this  evaluation,  EPA 
concluded  that  the  regulations  being 
promulgated  today  under  these  new 
subcategories  will  improve  existing 
AML  conditions  in  the  eastern  United 
States  and  will  improve  the  hydrologic 
imbalances  produced  by  application  of 
current  regulations  in  the  western  arid 
and  semiarid  United  States. 

Vm.  Environmental  Benefits  Analysis 

EPA  presented  estimates  of  the 
environmental  benefits  of  today's 
regulation  in  Section  IX  of  the  proposal. 
The  benefits  assessment  for  the  Coal 
Remining  Subcategory  is  identical  to  the 
assessment  performed  at  proposal.  For 
the  Western  Alkaline  Coal  Mining 
Subcategory,  the  methodology  for  the 
assessment  is  identical  to  that 
performed  at  proposal.  However,  the 
calculations  have  changed  due  to  the 
incorporation  of  additional  data 
provided  by  two  model  mine  studies 
submitted  during  the  comment  period. 

EPA's  complete  benefits  assessment 
can  be  found  in  Benefits  Assessment  of 
EfPuent  Limitations  Guidelines  and 
Standards  for  the  Coal  Mining  Industry: 
Remining  and  Western  Alkaline 
Subcategories  (hereafter  referred  to  as 
the  "Benefits  Assessment").  A  detailed 
summary  is  also  contained  in  Chapter  8 
of  Economic  and  Environmental  Impact 
Analysis  of  Effluent  limitations 
Guidelines  and  Standards  for  the  Coal 
Mining  Industry:  Remining  and  Western 
Alkaline  Subcategories  (hereafter 
referred  to  as  the  "EA"). 

A.  Coal  Renuning  Subcategory 

The  water  quality  improvements 
associated  with  today's  rule  for 
remining  depend  on  (1)  changes  in 
annual  permitting  rates  for  remining:  (2) 
characteristics  of  sites  selected  for 
remining;  and  (3)  the  type  and 
magnitude  of  the  environmental 
improvements  expected  from  remining. 
Remining  permits  in  Pennsylvania 
increased  by  an  estimated  factor  of  three 
to  eight  following  State  implementation 
of  a  regulation  that  is  similar  to  today's 
remining  rule.  EPA  believes  that 
implementing  today's  rule  is  likely  to 
have  a  similar  effect  on  other  States 
with  remineable  coal  reserves  and 
similar  abandoned  mine  drainage 
problems.  The  type  and  magnitude  of 
site-specific  water  quality 
improvements  xmder  the  final  rule  are 
not  expected  to  be  dramatically  different 
than  those  that  have  occurred  under 
existing  requirements  in  Pennsylvania. 


Of  approximately  9,500  miles  of  acid 
mine  drainage  impacted  streams  in 
States  where  coal  mining  has  previously 
occurred  (Record  Section  3.2.2),  EPA 
estimates  that  remining  operations  have 
the  potential  to  improve  2.900  to  4,800 
miles  of  impacted  streams,  aiid  that 
1,100  to  2,100  miles  of  these  streams 
may  demonstrate  significant 
improvement.  EPA  estimates  that  one  to 
six  miles  of  stream  may  see 
improvement  for  every  1,000  acres  of 
abandoned  mine  land  reclaimed.  Based 
on  an  average  of  38  acres  of  AML 
reclamation  per  permit,  EPA  estimates 
approximately  0.04  to  0.2  miles  of 
stream  improvement  per  remining 
project.  EPA  estimates  that  AML  sites 
affected  by  the  rule  have  an  average  of 
70  highwall  feet  per  acre.  EPA  also 
estimates  that  an  additional  216,000  to 
307.000  feet  of  highwall  (41  to  58  miles) 
will  be  targeted  for  removal  each  year  as 
a  result  of  today's  rule. 

EPA  assessed  the  potential  impacts  of 
remining  BMPs  on  water  quality  using 
pollutant  loadings  data  from  pre- 
existing discharges  at  13  mines  included 
in  EPA's  Coal  Remining  Database 
(Record  Section  3.5,1).  Approximately 
58  percent  of  the  post-baseline 
observations  showed  a  decrease  in  mean 
pollutant  loadings.  Approximately  half 
of  these  sites  (27  percent  of  the  post- 
baseline  observations)  showed  a 
statistically  significant  decrease  in 
loadings.  The  13  mines  examined  by 
EPA  are  active  remining  operations; 
decreases  in  pollutant  loads  are 
expected  to  become  more  significant 
with  time.  In  comparison, 
Pennsylvania's  Remining  Site  Study  of 
112  closed  remining  sites  (Record 
Section  3.5.3)  found  that  the 
Pennsylvania  program  for  these  sites 
was  effective  in  improving  or 
eliminating  acidity  loading  in  45 
percent  of  the  pre-existing  discharges, 
total  iron  loading  in  44  percent  of  the 
discharges,  and  total  manganese  in  42 
percent  of  the  discharges.  The 
Pennsylvania  Remining  Site  Study 
focused  on  sites  reclaimed  to  at  least 
Stage  n  bond  release  standards,  so  that 
the  mitigating  impacts  of  BMPs  had 
ample  time  to  lake  effect. 

Remining  generates  human  health 
benefits  by  reducing  the  risk  of  injury  at 
AML  sites  and  reducing  discharge  of 
acid  mine  drainage  to  waterways. 
However,  the  human  health  benefits 
associated  with  consumption  of  water 
and  organisms  are  not  likely  to  be 
significant  because  (1)  acid  mine 
drainage  constituents  are  not 
bioaccumulative,  and  adverse  health 
effects  associated  with  fish  consumption 
are  therefore  not  expected:  and  (2) 
public  drinking  water  sources  are 
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treated  for  most  add  mine  drainage 
constituents  associated  with  adverse 
health  effects.  Eliminating  safety 
hazards  by  closing  abandoned  mine 
openings,  eliminating  highwalls, 
stabili^ng  unstable  spoils,  and 
removing  hazardous  waterbodies 
potentiaUy  prevents  injuries  and  saves 
lives. 

EPA  evaluated  the  potential  impacts 
to  human  and  aquatic  life  by  comparing 
the  number  of  water  quality  criteria 
exceedances  in  receiving  waterbodies  in 
the  baseline  (pre-remining)  and  post- 
baseline  sampling  periods  for  11 
remining  sites  in.  the  Coal  Remining 
Database  for  which  relevant  data  exist. 
Exceedances  of  the  human  health 
criterion  for  pH  (water  plus  organism 
consumption,  field  pH)  were  eliminated 
at  two  sites  while  exceedances  >of 
chronic  aquatic  life  criteria  were 
eliminated  for  pH  (field  pH)  and  iron  at 
two  sites.  Exceedances  of  the  acute 
aquatic  life  criterion  for  manganese  also 
were  eliminated  at  two  sites.  Although 
surface  water  quality  data  examined 
indicate  changes  in  the  number  of  water 
quality  exceedances  due  to  remining, 
nine  of  the  11  sites  consist  of  active 
remining  operations  where  the  full 
environmental  impacts  of  BMPs  have 
yet  to  be  realized.  Correlations  between 
pre-existing  discharge  loads  and 
pollutant  concentrations  in  receiving 
water  can  be  used  to  determine  the 
extent  to  which  remining  BMPs  are 
responsible  for  changes  in  siuface  water 
quality.  However,  the  lack  of  sufficient 
data  on  relevant  soiuces  of  acid  mine 
drainage  upstream  from  pre-existing 
discharges  at  the  selected  mine  sites 
made  it  difficult  to  estimate  these 
correlations. 

Remining  and  the  associated 
reclamation  of  AML  is  expected  to 
generate  ecological  and  recreational 
benefits  by  (1)  improving  terrestrial 
wildlife  habitat,  (2)  reducing  pollutant 
concentrations  below  levels  that 
adversely  affect  aquatic  biota,  and  (3) 
improving  the  aesthetic  quality  of  land 
and  water  resources.  EPA  was  able  to 
quantify  and  monetize  some  of  the 
benefits  expected  fiom  increased 
remining  using  a  benefits  transfer 
approach.  The  benefits  transfer 
approach  relies  on  information  firom 
existing  benefit  studies  applicable  to 
assessing  the  benefits  of  improved 
environmental  conditions  at  remining 
sites.  Benefits  are  estimated  by 
multiplying  relevant  values  irom  the 
literature  by  the  additional  acreage 
reclaimed  under  the  remining 
subcategory. 

EPA  used  the  following  assumptions 
to  estimate  annual  benefit  values  for 
ecological  improvements:  (1)  3,100  to 


4,400  acres  will  be  permitted  annually 
under  the  subcategory;  (2)  57  percent  of 
the  acres  permitted  will  actually  be 
reclaimed  (1,800  to  2,500  acres) ;  (3)  38 
percent  to  44  percent  of  acres  reclaimed 
per  year  are  expected  to  be  associated 
with  significant  decreases  in  acid  mine 
drainage  (AMD)  pollutant  loads  to 
surface  water  bodies;  and  (4)  annualized 
benefits  from  remining  begin  to  occur 
five  years  after  permit  issuance  and  are 
calculated  for  a  five  year  period.  EPA 
assumed  that  57  percent  of  the  acres 
permitted  would  actually  be  reclaimed 
based  on  a  study  of  105  remining 
permits  in  Permsylvania  (Hawkins, 
1995,  Characterization  and 
Effectiveness  of  Remining  Abandoned 
Coal  Mines  in  Pennsylvania).  The  study 
found  that  on  average,  a  remining  site 
had  67  AML  acres,  of  which  38  acres  (or 
57  percent)  were  actually  reclaimed. 
The  assimiption  that  38  to  44  percent  of 
acres  reclaimed  would  be  associated 
with  significant  decreases  in  AMD 
pollutant  loads  was  based  on  the  results 
of  Pennsylvania's  study  of  112  closed 
remining  sites.  A  detailed  explanation 
of  all  assiunptions  is  provided  in  the 
Benefits  Assessment  document  for  the 
proposed  rule. 

EPA  estimated  water-related 
ecological  benefits  using  the  benefits 
transfer  approach  with  values  taken 
from  a  benefit-cost  study  of  siuface 
mine  reclamation  in  central  Appalachia 
by  Randall  et  al.  (1978,  Reclaiming  Coal 
Surface  Mines  in  Central  Appalachia:  A 
Case  Study  of  the  Benefits  and  Costs). 
EPA's  analysis  is  based  on  two  values 
from  the  study:  (1)  Degradation  of  life- 
support  systems  for  aquatic  and 
terrestrial  wildlife  and  recreation 
resources,  valued  at  $37  per  acre  per 
year  (1998$);  and  (2)  aestiietic  damages, 
valued  at  $140  per  acre  per  year  (1998$). 
EPA  estimated  nonuse  benefits  using  a 
widely  accepted  approach  developed  by 
Fisher  and  Rancher  (1984,  Intrinsic 
Benefits  of  Improved  Water  Quality: 
Conceptual  and  Empirical  Perspectives), 
where  nonuse  benefits  are  estimated  as 
one-half  of  the  estimated  water-related 
recreational  use  benefits.  The  estimated 
water-related  benefits  range  from  $0.53 
to  $0.89  million  per  year. 

Reclaiming  the  surface  area  at  AML 
sites  will  enhance  the  sites'  appearance 
and  improve  wildlife  habitats, 
positively  affecting  populations  of 
various  wildlife  species,  including  game 
birds.  This  is  likely  to  have  a  positive 
effect  on  wildlife-oriented  recreation, 
including  himting  and  wildlife  viewing. 
EPA  estimated  land-related  ecological 
benefits  using  the  benefits  transfer 
approach  with  values  taken  from  a 
study  of  improved  opportimities  for 
himting  and  wildlife  viewing  resulting 


from  open  space  preservation  by  Feather 
et  al.  (1999,  Economic  Valuation  of 
Environmental  Benefits  and  the 
Targeting  Conservation  Programs). 
EPA's  analysis  is  based  on  two  values 
from  the  study:  (1)  The  average  wildlife 
viewing  value  of  $21  per  acre  per  year; 
and  (2)  the  improved  pheasant  hunting 
value  of  $7  per  acre  per  year.  Based  on 
an  aggregate  value  of  $28  per  acre  per 
year,  EPA  estimates  land-related 
benefits  of  $0.20  to  $0.29  million  per 
year. 

The  sum  of  the  estimated  monetary 
values  of  the  different  benefit  categories 
results  in  total  annual  benefits  of  $0.73 
to  $1.17  million  from  implementing  the 
remining  subcategory.  This  estimate 
does  not  include  benefit  categories  that 
EPA  was  unable  to  quantify  and/or 
monetize,  which  include  human  health 
and  safety  impacts.  EPA  examined  a 
number  of  data  sources  to  determine  the 
annual  rate  of  accidents  associated  with 
exposed  highwall  and  other  hazardous 
features  of  AML  in  order  to  estimate  the 
benefits  attributable  to  the  decreased 
risk  resulting  from  remining  safety 
improvements.  EPA  contacted  State  and 
Federal  agencies  responsible  for  AML 
statistics  as  well  as  agencies  responsible 
for  maintaining  public  health  statistics 
.  and  concluded  that  the  necessary 
information  was  not  available  to  support 
such  an  analysis. 

B.  Western  Alkaline  Coal  Mining 
Subcategory 

Only  a  small  percentage  of  potentially 
affected  western  coal  mines  discharge  to 
permanent  or  perennial  water  bodies. 
Information  about  receiving  waters  is 
available  for  39  of  the  existing  surface 
coal  mines  affected  by  this  rule,  and  30 
of  these  discharge  to  intermittent  or 
ephemeral  creeks,  washes,  or  arroyos. 
Only  two  of  these  mines  list  a 
permanent  water  body  as  the  primary 
receiving  water.  It  is  therefore  difficult 
to  describe  the  benefits  of  the  Western 
Alkaline  Coal  Mining  Subcategory  in 
terms  of  the  use  designations  referenced 
in  the  section  101(a)  goals  of  the  Clean 
Water  Act. 

The  environmental  conditions  and 
naturally  high  sediment  yields  in  arid 
and  semiarid  coal  re^ons  were 
discussed  in  Section  IV  of  the  proposal. 
The  potential  impacts  of  the 
predominant  use  of  sedimentation 
ponds  to  control  settieable  solids  in 
these  regions  include  reduced  sediment 
loads  to  natural  drainage  features, 
reduced  downstream  flood  peaksHmd 
runoff  volumes,  and  downstream 
channel  bed  and  bank  changes.  The 
environmental  and  water  quality  effects 
of  these  hydrologic  impacts  include:  (1) 
Reducing  ground  water  recharge,  (2) 
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shrinking  biological  communities 
consisting  of  and  reliant  upon  riparian 
and  hydrophytic  vegetation,  (3) 
degrading  downstream  channel  beds  by 
cleaner  waters,  resulting  from  retention 
of  water  and  sediment  runoff,  and  (4) 
accelerating  erosion.  Because  of  the 
depletion  of  runoff  associated  with  such 
ponds,  the  potential  impact  to 
endangered  fish  species  exists  in  some 
watersheds  in  the  West.  Therefore, 
construction  of  sedimentation  ponds  in 
Utah,  Colorado  or  Southern  Wyoming 
that  results  in  an  additional  water 
depletion  to  the  upper  Colorado  or 
Platte  River  system  triggers  formal 
Section  7  Endangered  Species  Act 
consultation  with  the  U.S.  Fish  and 
Wildlife  Service. 

Site-specific  alternative  sediment 
control  plans  incorporating  BMPs 
designed  and  implemented  to  control 
sediment  and  erosion  have  the  potential 
to  provide  both  land  and  water-related 
benefits.  Land-related  benefits  include 
decreased  surface  area  disturbance, 
increased  soil  conservation,  and 
improved  vegetation.  Surface 
disturbance  is  estimated  to  decrease  by 
approximately  600  acres  per  year  across 
all  existing  potentially  affected  surface 
mine  sites  in  the  western  region. 
Vegetative  cover  may  increase  by  five 
percent  when  BMPs  are  used. 

EPA  was  only  able  to  monetize  land- 
related  benefits  associated  with 
decreased  surface  area  disturbance. 
Hunting  benefits  from  increased 
availability  of  undisturbed  open  space 
were  estimated  to  be  between  $0.37  and 
$2.46  per  acre  per  year  based  on  Feather 
et  al.  (1999)  and  Scott  (Scott,  M.,  G.R. 
Bilyard,  S.O.  Link.  C.A.  Ulibarri,  H. 
Westerdahl,  P.F.  Ricci,  and  H.E.  Seely. 
1998.  Valuation  of  Ecological  Resources 
and  Functions.  Environmental 
Management.  Vol.  22,  No  1:49-68). 
Annual  land-related  benefits  of  the 
subcategory  range  from  $2,000  to 
$13,000  per  year,  based  on  the  value  of 
enhanced  hunting  opportunities. 
However,  this  estimate  does  not  account 
for  a  number  of  benefit  categories, 
including  nonuse  ecological  benefits 
that  may  account  for  the  major  portion 
of  land-related  benefits  in  relatively 
unpopulated  areas  such  as  those 
affected  by  this  rule. 

Water-related  benefits  include 
improved  hydrologic  and  fluvial 
stability  in  the  watersheds  affected  by 
western  mining  operations.  These 
benefits  will  be  site-specific  and  depend 
upon  the  nature  of  enviromnental 
quality  changes;  the  current  in-stream 
water  uses,  if  any,  and;  the  population 
expected  to  benefit  from  increased  water 
quantity.  EPA  estimated  water-related 
benefits  using  the  estimated  mean 


"willingness  to  pay"  (WTP)  values  for 
preservation  of  perennial  stream  flows 
adequate  to  support  abundant  stream 
side  plants,  animals  and  fish  from 
Crandall  et  al.  (1992,  Valuing  Riparian 
Areas:  A  Southwestern  Case  Study).  The 
WTP  value  is  applied  to  water-based 
recreation  consumers  residing  in 
counties  affected  by  western  mining 
operations  discharging  to,  or  affecting, 
water  bodies  with  perennial  flow.  EPA 
identified  seven  perennial  streams 
located  in  six  counties  that  are  likely  to 
be  affected  by  today's  rule.  The 
estimated  monetary  value  of 
recreational  water-related  benefits  for 
these  streams  ranges  from  $25,000  to 
$488,000.  As  noted  above,  EPA 
estimates  that  nonuse  benefits  are  equal 
to  one-half  of  the  water-related 
recreational  benefits,  or  $12,500  to 
$244,000  per  year. 

Total  estimated  annualized  benefits 
for  the  subcategory  range  from  $39,500 
to  $745,000.  This  estimate  does  not 
include  benefit  categories  that  EPA  was 
unable  to  quantify  and/or  monetize, 
which  include  increased  vegetative 
cover  and  some  additional  recreational 
and  nonuse  benefits  associated  with 
western  alkaline  coal  mine  reclamation 
areas.  A  more  detailed  discussion  of  the 
benefits  analysis  is  contained  in  the  EA. 


IX.  Economic  Analysis 


A.  Introduction,  Overview,  and  Sources 
of  Data 

This  section  presents  EPA's  estimates 
of  the  economic  impacts  attributed  to 
the  final  regulation.  The  economic 
impacts  are  evaluated  for  each 
subcategory  for  BPT,  BCT,  BAT.  and 
NSPS  as  applicable.  A  description  of  the 
regulatory  requirements  for  each 
subcategory  is  given  in  Section  V  of 
today's  document.  EPA's  detailed 
economic  impact  assessment  can  be 
found  in  Economic  and  Environmental 
Impact  Analysis  of  Final  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Coal  Mining  Industry:  Remining 
and  Western  Alkaline  Subcategories 
(referred  to  as  the  "EA").  Additional 
information  can  be  found  in  Coal 
Remining  and  Western  Alkaline  Mining: 
Economic  and  Environmental  Profile, 
which  EPA  prepared  in  support  of  the 
proposed  rulemaking. 

Tnis  section  of  today's  document 
describes  the  segment  of  the  coal 
industry  that  would  be  impacted  by  the 
final  rule  (i.e.,  the  number  of  firms  and 
number  of  mines  that  would  incur  costs 
or  realize  savings  under  the  final  rule), 
the  financial  condition  of  the  potentially 
affected  firms,  the  aggregate  cost  or  cost 
savings  to  that  segment,  and  the 
economic  impacts  attributed  to  the  final 


rule.  The  section  also  discusses  impacts 
on  small  entities  and  presents  a  cost- 
benefit  analysis.  This  discussion  will 
form  the  basis  for  EPA's  findings  on 
regulatory  flexibility,  presented  in 
Section  X.B.  All  costs  are  reported  in 
1998  dollars  unless  otherwise  noted. 

EPA  developed  this  regulation  using 
an  expedited  rulemaking  procedure. 
Therefore.  EPA's  economic  analysis 
relied  on  industry  profile  information 
voluntarily  provided  by  stakeholders, 
on  data  compiled  from  individual 
mining  permits,  and  on  data  from 
publicly  available  sources.  For  the  Coal 
Remining  Subcategory,  EPA  obtained 
information  on  abandoned  mine  lands 
from  the  Abandoned  Mine  Lands 
Information  System  (AMLIS) 
maintained  by  the  Office  of  Surface 
Mining  (Record  Section  3.5.2),  the 
National  Abandoned  Lands  Inventory 
System  (NALIS)  database  maintained  by 
the  Pennsylvania  Department  of 
Environmental  Protection  (Record 
Section  3.5.5),  and  a  survey  of  States 
conducted  by  the  Interstate  Mining 
Compact  Commission  (Record  Section 
3.2.2).  For  the  Western  Alkaline  Coal 
Mining  Subcategory,  EPA  relied  on 
industry  profile  data  developed  and 
submitted  to  EPA  by  the  Western  Coal 
Mining  Work  Group  as  described  in 
Section  V  of  the  proposal.  Specifically, 
the  work  group  provided  data  on  coal 
mine  operators,  mine  locations,  annual 
production,  reclamation  permit 
numbers,  acres  of  land  reclaimed,  and 
reclamation  bond  amounts.  This 
information  is  included  in  Section  3.3  of 
the  Record. 

Data  on  the  coal  industry  as  a  whole, 
including  coal  production,  employment, 
and  prices,  as  well  as  information  on 
'individual  western  alkaline 
underground  mines,  were  obtained  from 
various  Energy  Information 
Administration  sources,  including  the 
1997  Coal  Industry  Annual,  the  1998 
Annual  Energy  Outlook,  and  the  1992 
Census  of  Mineral  Industries.  EPA  used 
the  Security  and  Exchange 
Conunission's  Edgar  database,  which 
provides  access  to  various  filings  by 
publicly  held  firms,  such  as  8Ks  and 
lOKs.  for  financial  data  and  information 
on  corporate  structures.  EPA  also  used 
a  database  maintained  by  Dun  & 
Bradstreet.  which  provides  estimates  of 
employment  and  revenue  for  many 
privately  held  firms,  and  obtained 
industry  financial  performance  data 
from  Leo  Troy's  Almanac  of  Business 
and  Industrial  Financial  Ratios. 


B.  Method  for  Estimating  Compliance 
Costs 

The  costs  and  savings  of  the  final 
regulation  are  associated  with  BMP 


3392  Federal  Register /Vol.  67.  No.  15 /Wednesday,  January  23.  2002 /Rules  and  Regulations 


implementation,  baseline  monitoring, 
and  perfonnance  monitoring.  For  each 
subcategory.  EPA  estimated  economic 
baseline  conditions  based  on  existing 
State  and  Federal  regulations  and 
current  industry  practices.  For 
remining.  EPA  assumed  as  economic 
baseline  conditions  remining  imder  a 
Rahall  permit,  piusuant  to  section 
301(p). 

1.  Coal  Remining  Subcategory 

As  discussed  in  the  proposal.  EPA 
projected  costs  for  each  remining  site  by 
calculating  the  cost  of  monitoring 
requirements  for  determining  baseline, 
the  cost  of  potential  increases  in 
reclamation  permit  niunbers.  acres  of 
land  reclaimed,  and  reclamation  bond 
amounts.  This  information  is  included 
in  Section  3.3  of  the  Record. 

Data  on  the  coal  industry  as  a  whole, 
including  coal  production,  employment, 
and  prices,  as  well  as  information  on 
individual  western  alkaline 
uhdergroimd  mines,  were  obtained  from 
various  Energy  Information 
Administration  sources,  including  the 
1997  Coal  Industry  Annual,  the  1998 
Annual  Energy  Outlook,  and  the  1992 
Census  of  Mineral  Industries.  EPA  used 
the  Security  and  Exchange 
Commission's  Edgar  database,  which 
provides  access  to  various  filings  by 
publicly  held  firms,  such  as  8Ks  and 


lOKs.  for  financial  data  and  information 
on  corporate  structures.  EPA  also  used 
a  database  mciintained  by  Dun  & 
Bradstreet,  which  provides  estimates  of 
employment  and  revenue  for  many 
privately  held  firms,  and  obtained 
industry  financial  performance  data 
from  Leo  Troy's  Almanac  of  Business 
and  Industrial  Financial  Ratios. 

B.  Method  for  Estimating  Compliance 
Costs 

The  costs  and  savings  of  the  final 
regulation  are  associated  with  BMP 
implementation,  baseline  monitoring, 
and  performance  monitoring.  For  each 
subcategory,  EPA  estimated  economic 
baseline  conditions  based  on  existing 
State  and  Federal  regulations  and 
current  industry  practices.  For 
remining.  EPA  assumed  as  economic 
baseline  conditions  remining  under  a 
Rahall  permit,  pursuant  to  section 
301(p). 

1.  Coal  Remining  Subcategory 

As  discussed  in  the  proposal,  EPA 
projected  costs  for  each  remining  site  by 
calculating  the  cost  of  monitoring 
requirements  for  determining  baseline, 
the  cost  of  potential  increases  in 
compliance  monitoring  requirements, 
and  the  potential  costs  associated  with 
implementing  the  required  pollution 
abatement  plan.  To  assess  the  increased 
baseline  determination  and  monitoring 


requirements  of  the  rule,  EPA  evaluated 
current  State  requirements  for 
operations  permitted  imder  the  Rahall 
provision  and  calculated  the  costs  under 
this  final  regulation  that  exceed  the 
cvurent  State  requirements.  Current     . 
State  sample  collection  requirements  for 
determining  and  monitoring  baseline 
are  included  in  the  Record  at  Section 
3.4. 

Although  EPA  estimated  that  the  Coal 
Remining  Subcategory  would  be 
applicable  to  64  to  91  remining  sites- and 
3,810  to  5,400  acres  annually,  EPA 
projects  that  fewer  sites  would  realize 
costs  or  benefits  from  this  proposal.  As 
noted  throughout  the  proposal,  the 
Commonwealth  of  Pennsylvania  has  an 
advanced  remining  program  and  EPA 
does  not  believe  that  the  rule  will  have 
a  measurable  impact  on  Pennsylvania's 
remining  activities.  Therefore,  EPA  did 
not  include  Pennsylvania's  remining 
sites  in  the  estimation  of  costs  or 
benefits.  EPA's  cost  and  benefit  analysis 
were  calculated  for  a  total  of  43  to  61 
sites  representing  3,100  to  4,400 
permitted  acres  each  year.  EPA 
estimates  that  approximately  1 .800  to 
2.500  of  these  acres  would  actually  be 
reclaimed  each  year.  Table  IX.  B.l 
shows  the  various  estimates  EPA  used 
in  the  estimation  of  costs  and  benefits 
(these  are  the  same  estimates  used  in  the 
proposal). 


Table  IX.  B.l:  Annual  Estimates  of  Affected  Remining  Sites  Used  in  the  Economic  Analyses 


Additional  sites  permitted 

Numt>er  of 
sites 

Acres 

Used  in  analysis  of 

AH  tvne<  aU  States  Hnitial  estimate)     

64-91 
43-61 

3.9-5.6 

3,812-5,401 
3.111-4.407 

309^»38 

1,773-2,512 

667-1.115 

All  types,  excluding  PA ...-. 

10%  of  surface  &  underground  sites  only  (no  coal 

refuse  piles),  excluding  PA. 
Additional  acres  reclaimed:  (57%  of  acres  pemiitted, 

all  typAs  excluding  PA). 
Additional  acres  reclaimed  expected  to  have  significant 

decreases  in  AMD  pollutant  loads  (37.6-44.4%  of 

additional  reclaimed  acres). 

MonHoring  costs  for  selected  States;  NPDES  permit- 
ting authority  costs. 
Costs  of  additional  BMPs. 

Benefits  from  recreational  use  of  reclaimed  land. 

Benefits  from  recreational  use  of  improved  water  bod- 
ies; Aesthetic  improvements  in  water  bodies;  Non- 
use  benefits. 

2.  Western  Alkaline  Coal  Mining 
Subcategory  j 

EPA's  Coal  Remining  and  Western 
Alkaline  Mining:  Economic  and 
Envimnmental  Profile  prepared  for 
proposal  provides  profile  information 
on  die  47  surface  coal  mines  and  24 
underground  coal  mines  initially 
believed  to  be  in  scope  of  the 
subcategory.  As  discussed  in  the 
proposal.  EPA  determined  that  one  of 
the  siirfeice  mines  profiled  was  already 
in  the  final  reclamation  stage  and  woidd 
not  be  affected  by  the  nUe.'EPA  also 
determined  that  any  savings  to 
underground  producers  were  likely  to 


be  small  given  the  limited  acreage  and 
lack  of  complexity  associated  with  these 
reclamation  areas,  and  did  not  calculate 
these  benefits.  The  remainder  of  this 
section  considers  only  the  46  active 
existing  siuface  mines  in  its  discussion. 
In  the  proposal,  the  only  incremental 
cost  attributed  to  the  subcategory  was 
associated  with  the  watershed  modeling 
requirements.  Although  information 
provided  by  OSMRE  during  the 
comment  period  (Record  Section  7.2) 
indicates  diat  all  coal  mine  operators 
already  perform  modeling  (to  support 
their  SMCRA  permit  applications)  that 
is  sufficient  for  purposes  of  this 


rulemaking,  EPA  has  chosen  to  maintain 
the  proposed  costing  approach  that 
conservatively  aUows  for  some 
additional  modeling  costs  due  to  this 
regiUation. 

C.  Costs  and  Cost  Savings  of  the  Final 
Rule 

1.  Coal  Remining  Subcategory 

Under  the  final  rule,  EPA  is  requiring 
operators  to  conduct  one  ye'^  of 
monthly  sampling  to  determine  the 
baseUne  pollutant  levels  for  net  acidity, 
iron  (total),  TSS,  and  manganese  (total) 
(see  part  434  Appendix  B).  Although 
most  States  widi  remining  activities 


Federal  Reguter/Vol.  67,  No.  15/Wednesday,  January  23,  2002/Rtiles  and  Regulations  3393 


have  similar  requirements,  remining 
sites  in  Alabama  and  Kentucky  will  be 
required  to  add  six  samples  annually. 
EPA  did  not  have  data  for  Illinois, 
Indiana,  or  Tennessee  because  the 
remining  operations  that  occur  in  these 
States  do  not  incorporate  Rahall 
provisions  for  pre-existing  discharges. 
EPA  has  conservatively  assumed  sample 
collection  costs  for  12  additional 
samples  annually  for  these  States. 
Information  representing  ciurent  state 
sampling  requirements  is  included  in 
the  Record  at  Section  5. 

EPA  has  generated  compliance  costs 
based  on  monthly  monitoring.  Most 
States  already  have  similar 
requirements,  with  the  exception  of 
Ohio,  which  currently  requires  quarterly 
modeling.  Again,  EPA  did  not  have  data 
for  Illinois,  Indiana,  or  Tennessee 
because  these  States  do  not  incorporate 
Rahall  provisions  in  their  remining 
permits.  For  these  States,  EPA  has 
conservatively  assiuned  that  an 
additional  12  compliance  monitoring 
samples  per  year  would  be  required  for 
five  years. 

Because  each  remining  site  will 
typically  have  more  than  one  pre- 
existing discharge.  EPA  reviewed 
Pennsylvania  remining  sites  to  estimate 
the  average  number  of  pre-existing 
discharges  per  site.  EPA  used  this 
calculated  average  of  foiu  pre-existing 
discharges  per  site  for  estimating 
baseline  determination  and  compliance 
monitoring  costs  (Record  Section  3.3.1). 
Additionally,  EPA  assumed  that 
remining  operators  would  have  to 

TABLE  IX.  C.I. 


purchase  and  install  flow  weirs  to 
comply  with  the  baseline  monitoring 
requirements  in  the  States  that  do  not 
currently  incorporate  Rahall  provisions 
in  their  remining  permits.  These 
assumptions  result  in  an  upper-bound 
estimate  of  additional  monitoring  costs 
for  the  43  to  61  potentially  affected  sites 
per  year. 

EPA  estimates  the  total  annual 
incremental  monitoring  costs  to  be  in 
the  range  of  $133,500  to  $193,500.  Of 
this,  between  $83,000  and  $120,000  is 
associated  with  incremental  baseline 
monitoring  reqtiirements  and  between 
$50,500  and  $73,500  results  from 
incremental  compliance  monitoring 
during  the  five-year  mining  period. 
Detailed  assumptions  and  calculations 
are  presented  in  the  EA. 

In  addition  to  baseline  determination 
and  compliance  monitoring,  remining 
operators  must  develop  and  implement 
a  site-specific  pollution  abatement  plan 
for  each  remining  site.  In  many  cases, 
EPA  believes  that  the  requirements  for 
the  pollution  abatement  plan  will  be 
satisfied  by  an  approved  SMCRA  plan. 
However,  EPA  recognizes  that  some 
operators  may  be  required  to  implement 
additional  or  more  intensive  BMPs 
under  the  rule  beyond  what  is  included 
in  a  SMCRA-apprOved  pollution 
abatement  plan. 

EPA  developed  a  general  estimate  of 
the  potential  costs  of  additional  BMPs 
based  on  review  of  the  existing  remining 
permits  contained  in  the  Coal  Remining 
Database  (Record  Section  3.5.1) ,  and  on 
information  provided  in  the  Coal 


Remining  BMP  Guidance  Manual.  EPA 
determined  that  the  most  likely 
additional  BMP  that  ^4PDES  permit 
writers  might  require  would  be  a  one- 
time increase  in  the  amount  of  alkaline 
material  used  as  a  soil  amendment  to 
prevent  or  ameliorate  the  formation  of 
acid  mine  drainage.  EPA  assiuned  that 
an  average  mine  facility  requiring 
additional  BMPs  would  need  to  increase 
its  alkaline  addition  by  a  rate  of  50  to 
100  tons  per  acre  to  meet  the  additional 
NPDES  permit  review  requirements. 
EPA  estimated  an  average  cost  for 
alkaline  addition  of  $12.90/ton.  and 
assiuned  that  10  percent  of  surface  and 
underground  remining  sites  would  be 
required  to  incxir  these  additional  BMP 
costs.  Because  the  typical  BMP  for  coal 
refuse  piles  is  simply  removal  of  the 
pile,  no  incremental  BMP  costs  woidd 
be  incurred  for  these  sites.  Based  on 
EPA's  estimate  that  between  309  and 
438  acres  could  be  required  to 
implement  additional  or  more  intensive 
QMPs  each  year,  the  estimated  annual 
cost  of  additional  BMP  requirements 
would  range  &t)m  $199,500  to  $565,000. 

Based  on  the  above  assumptions,  the 
total  estimated  incremental  costs 
associated  with  the  final  rule  range  from 
$333,000  to  $758,500  per  year  for  the 
Coal  Remining  Subcategory.  These  costs 
are  based  on  EPA's  estimates  of  what  is 
likely  to  happen  in  the  future,  and  they 
would  be  incurred  by  new  remining 
operations.  Table  IX.  C.l  siunmarizes 
the  incremental  costs  associated  with 
the  subcategory.  These  are  the  same 
estimates  presented  in  the  proposal. 


-Annual  Costs  for  the  Remining  Subcategory 
[1998$] 


Monitoring  Costs 

Additional  BMPs  

Total  Compliance  Costs 


$133.50O-$1 93,500 
$199,500-$565,000 
$333.00(>-S758.500 


2.  Western  Alkaline  Coal  Mining 
Subcategory 

'  Thecost  impacts  of  the  subcategory 
will  vary,  depending  on  site-specific 
conditions  at  each  eligible  cosd  mine. 
However,  based  on  available  data  and 
information,  EPA  believes  that  the  costs 
of  reclamation  under  today's  rule  will 
be  less  than  or  equal  to  reclamation 
costs  for  Subpart  E  for  each  individual 
operator,  and  thus  for  the  subcategory  as 
a  whole. 

EPA  expects  that  the  sediment  control 
plan  will  consist  entirely  of  materials 
generated  as  part  of  the  SMCRA  permit 
application.  'The  SMCRA  permit 
application  process  requires  that  a' coal 
mining  operator  submit  an  extensive 
reclamation  plan,  documentation  and 


analysis  to  OSMRE  or  the  permitting 
authority  for  approval.  Based  on  these 
requirements,  EPA  believes  that  plans 
developed  to  comply  with  SMCRA 
requirements  will  fulfill  the  EPA 
requirements  for  sediment  control 
plans.  The  requirement  to  use 
watershed  modeling  techniques  is  not 
inconsistent  SMCRA  permit  application 
requirements.  As  discussed  in  the 
proposal,  EPA  believes  that  none  of  the 
coal  mine  operators  will  inciu 
incremental  modeling  costs.  However, 
because  modeling  requirements  for  this 
regulation  may  differ  in  some 
circumstances  from  SMCRA 
requirements,  EPA  has  conservatively 
assumed  that  each  surface  mine 
operator  will  incur  $50,000  in 


watershed  modeling  costs  in  the 
economic  impact  analysis.  Total 
incremental  modeling  costs  (annualized 
at  seven  percent  over  ten  years)  for  the 
46  siu'face  mines  are  estimated  to  be 
$327,000  based  on  this  assumption. 

EPA  projects  that  cost  savings  for  this 
subcategory  would  result  from  lower 
capital  and  operating  costs  associated 
with  implementing  the  BMP  plans,  and 
frnm  an  expected  reduction  in  the 
reclamation  bonding  period.  The  cost 
savings  for  controls  based  on  BMPs 
were  calculated  for  three  representative 
model  mines  differentiated  by 
geographic  region:  Desert  Southwest 
(DSW),  Intermountain  (IM).  and 
Northern  Plains  (NP).  The  cost  models 
were  submitted  by  the  Western  Coal    . 
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Mining  Work  Group  (WCMWG.  1999a. 
2001).  The  cost  models  are  discussed  in 
detail  in  the  Development  Document  for 
Final  Effluent  Limitations  Guidelines 
and  Standards  for  the  Western  Alkaline 
Coal  Mining  Subcategory  and  are 
included  in  the  Record  at  Section  3.3.2. 
The  cost  estimates  for  each  model  mine 
relied  on  data  taken  from  case  study 
mine  permit  applications,  mine  records, 
technical  resources  and  industry 
experience.  The  models  estimated 
capital  costs  (design,  construction  and 
removal  of  ponds  and  implementation 
of  BMPs)  and  operating  costs 
(inspection,  maintenance,  and 
operation)  over  the  anticipated  bonding 
period. 

EPA  classified  each  mine  by  region 
within  the  subcategory  (DSW,  IM,  or 
NP).  Cost  savings  for  reclamation  at 
each  mine  were  calculated  by 
extrapolating  the  cost  savings  per 
disturbed  acre  calculated  for  the 
appropriate  model  mine.  Costs  are 
discounted  at  a  seven  percent  real  rate 
over  a  ten-year  period.  Although 
individual  input  data  changed  with  the 
addition  of  the  two  new  representative 
model  mine  types,  EPA's  methodology 
did  not  change  from  proposal.  The 
present  value  of  cost  savings  for  the 
DSW  model  mine  was  calculated  to  be 
$672,000  ($1,760  per  acre).  For  the  IM 
model  mine,  the  present  value  of 
expected  cost  savings  is  $199,000  ($522 
per  acre).  Finally,  the  NP  model  mine  is 
expected  to  achieve  a  present  value  of 
cost  savings  of  $235,000  ($617  per  acre) 
imder  the  new  subcategory. 

EPA  used  the  projected  distiubance 
acreage  divided  by  the  remaining  mine 
life  to  estimate  the  annual  acres 
reclaimed  at  each  existing  mine  site. 
This  information  was  available  for  26 
mines:  two  DSW  mines,  one  IM  mine, 
and  23  NP  mines.  The  20  mines  without 
data  available  on  expected  mine  life  and 


disturbance  acres  are  located  in  the  NP 
(18  mines)  and  IM  (two  mines)  regions. 
EPA  used  the  average  annual  acres 
reclaimed  for  mines  with  available  data 
in  these  two  regions  (305  acres  per  year) 
to  estimate  reclamation  cost  savings.  For 
each  mine  site,  annual  acres  reclaimed 
were  multiplied  by  the  present  value  of 
savings  per  acre  for  the  appropriate 
regional  model  mine  and  totaled. 
Estimated  annual  reclamation  cost 
savings  total  $12.7  million  for  the  46 
producing  surface  mines  in  the 
subcategory,  significantly  smaller  than 
the  estimate  for  proposed  rulemaking  of 
$30.8  million.  The  decrease  in  total 
estimated  annual  reclamation  savings  is 
primarily  due  to  the  lower  savings  per 
acre  at  IM  and  NP  mines  which 
comprise  the  majority  of  the 
subcategory.  A  detailed  analysis  of  this 
difference  as  it  relates  to  the  additional 
model  mines  that  accoiuit  for  different 
geographical  features  is  contained  in  the 
EA. 

EPA -has  also  calculated  cost  savings 
that  may  result  &t>m  earlier  Phase  11 
bond  release.  The  OSMRE  hydrology 
requirement  to  release  performance 
bonds  at  Phase  II,  requires  compliance 

with  the  previously  applicable  0.5 

ml/L  effluent  standard  for  SS  (30  CFR 
part  800.40(c)(1)).  The  Western  Coal 
Mining  Work  Group,  in  its  draft  Mine 
Modeling  and  Performance  Cost  Report 
(Record  Section  3.3.2)  estimates  that  the 
typical  post-mining  Phase  n  bonding 
period  can  be  ten  years  or  more  imder 
the  previous  effluent  guidelines. 
Reclamation  aireas  must  achieve 
considerable  maturity  before  they  are 
capable  of  meeting  this  standard.  The 
BMP-based  approach  in  today's  rule 
uses  the  inspection  of  BMP  design, 
construction,  operation  and 
maintenance  to  demonstrate  compliance 
instead  of  the  current  sampling  and 


analysis  of  surface  water  drainage  for 
reclamation  success  evaluations.  The 
report  estimates  that  the  BMP-based 
approach  would  reduce  the  time  it  takes 
reclaimed  lands  to  qualify  for  Phase  11 
bond  release  by  about  five  years.  3 

EPA  used  the  following  assumptions 
to  estimate  cost  savings  due  to  earlier 
Phase  n  bond  release:  (1)  A  post-mining 
Phase  n  bonding  period  of  ten  years 
under  thenumeric  effluent  guidelines 
and  five  years  under  the  new 
subcategory;  (2)  twenty-five  percent  of 
the  reported  bond  amoimt  would  be 
released  at  the  end  of  Phase  II;  and  (3) 
siu^ty  bonds  were  used,  with  annual 
fees  between  $3.75  and  $5.50  per 
thousand.  Twenty-six  mines  provided 
information  necessary  to  calculate 
associated  bond  savings.  The  total 
estimated  savings  for  Uiese  mines  range 
from  $0.2  to  $0.3  million  when 
aiuiualized  at  seven  percent  over  the 
five-year  permit  period.  EPA  assiunes 
that  the  remaining  20  mines  for  which 
savings  could  not  be  calculated  would 
achieve  the  average  savings  per  mine 
($7,200  to  $10,600)  resulting  in  total 
annualized  savings  between  $0.1  and 
$0.2  million.  Detailed  assumptions  and 
calculations  are  contained  in  the  EA. 
Projected  bond  savings  for  the  entire 
subcategory  thus  total  from  $0.3  to  $0.5 
million.  These  estimated  bond  savings 
are  about  2  percent  less  than  the 
estimated  bond  savings  presented  at 
proposal.  The  difference  in  the  two 
estimates  is  entirely  attributable  to 
lower  expected  disturbance  acres  per 
permit  period  in  IM  and  NP  mines. 

The  estimated  net  savings  in 
compliance  costs  associated  with  the 
subcategory,  considering  the  savings  to 
mining  operations  in  sediment  control 
and  boncUng  costs,  is  estimated  to  be 
approximately  $12.8  million,  as  shown 
in  Table  DC.  C.2. 


Table  IX.  C.2.— Annual  Cost  Savings  for  the  Western  Alkaune  Coal  Mining  Subcategory 

($1998] 


Modeling  Costs 

Sediment  Controi  Cost  SavingB  

Earlier  Ptiase  2  Borxj  Release  Savings 
Total  Compliance  Cost  Savings 


($  327,000) 

•   $12,721,000 

$341,900-$501,400 

$12,735,g00-$12.895,400 


D.  Economic  Impacts  of  the  Final  Rule 

1.  Economic  Impacts  for  the  Coal 
Remining  Subcategory      | 

As  discnissed  in  Section  V,  EPA  is 
promulgating  BPT,  BCT,  BAT,  and 
NSPS  that  have  the  same  technical 
basis.  EPA  believes  that  the  final  rule 
will  not  impact  existing  remining 
permits.  For  new  permits,  remining 
operators  will  have  the  ability  to  choose 


among  potential  remining  sites,  and  will 
only  select  sites  that  they  believe  are 
economically  achievable  to  remine. 
Furthermore,  any  additional  BMPs 
required  by  the  NPDES  authority  under 
the  final  rule  will  be  site-specific. 
Today's  requirements  will  not  create 
any  barriers  to  entry  in  coal  remining, 
but  instead  are  specifically  designed  to 
encoiuage  new  remining  operations. 
Hence,  the  Agency  finds  no  significant 


negative  impacts  to  the  industry 
associated  with  the  subcategory. 

The  implementation  of  a  pollution 
abatement  plan  containing  BMPs  may 
impose  additional  costs  beyond  what  is 
included  in  a  SMCRA-approved 
pollution  abatement  plan.  At  the  same 
time,  the  profits  may  increase  at 
remining  sites  because  the  new 
regulations  provide  an  incentive  to  mine 
coal  bom  abandoned  mine  land  areas 
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that  may  have  been  avoided  in  the 
absence  of  implementing  regulations. 
The  subcategory  will  also  affect  the 
relative  profitability  of  remining 
different  types  of  sites,  with  the 
potential  to  encourage  remining  of  the 
sites  with  the  worst  environmental 
impacts.  An  analysis  by  the  Department 
of  Energy  (DOE)  of  potential  remining 
sites  estimated  an  average  coal  recovery 
of  between  2,300  and  3,300  tons  per 
acre  of  remined  land  (1993,  Coal 
Remining:  Overview  and  Analysis).  At 
these  coal  recovery  rates,  the  estimated 
steady  state  annual  increase  in  acres 
being  remined  would  produce  between 
7.1  and  14.5  million  tons  of  coal  per 
year.  This  represents  only  1.5  to  3.1 
percent  of  total  1997  Appalachian  coal 
production  of  468  million  tons.  The 
same  DOE  report  noted  that,  given  the 
general  excess  capacity  in  the  coal 
market,  it  is  likely  that  coal  produced 
from  new  remining  sites  will  simply 
displace  coal  produced  elsewhere,  with 
no  net  increase  in  production  overall. 
The  Coal  Remining  Subcategory  is 
therefore  not  expected  to  have  a 
significant  impact  on  overall  coal 
production  or  prices. 

2.  Economic  Impacts  for  the  Western 
Alkaline  Coal  Mining  Subcategory 

As  discussed  in  Section  V,  EPA  is 
iromulgating  BPT,  BAT,  and  NSPS 
imitations  that  have  the  same  technical 
lasis.  EPA  concludes  that  all  economic 
impacts  are  positive,  that  compliance 
will  result  in  a  cost  savings  to  the 
industry,  and  that  the  rule  is 
economically  achievable.  Because 
reclamation  costs  under  today's  rule 
will  be  less  than  or  equal  to  those 
previously  inciured  by  all  individual 
operators,  and  thus,  to  the  subcategory 
as  a  whole,  no  facility  closures  or  direct 
job  losses  associated  with  post- 
compliance  closiue  are  expected. 
However,  EPA  did  estimate  potential 
changes  in  labor  requirements 
attributable  to  the  rule  caused  by 
changes  in  labor  hours  associated  with 
the  tjpes  of  erosion  and  sediment 
control  structures  used. 

EPA  based  its  estimates  of  changes  in 
labor  requirements  on  the  detailed  cost 
estimates  developed  for  the  three  model 
mines  submitted  by  the  WCMWG  (1999, 
2001).  Dividing  the  full  time  equivalent 
(FTE)  reduction  for  each  model  mine  by 
the  10  year  project  life  results  in  an 
estimated  annual  reduction  of  0.22  FTE 
at  the  DSW  model  mine,  0.11  FTE  at  the 
NP  model  mine,  and  0.09  FTE  at  the  IM 
model  mine.  Applying  these  reductions 
in  FTE  to  each  mine  in  the  appropriate 
region  results  in  an  estimated  annual 
reduction  of  5.2  FTEs  per  year.  This 
represents  less  than  0.1  percent  of  the 


total  1997  coal  mine  employment  (6,862 
FTEs)  in  the  western  alkaline  region 
States. 

The  .cost  savings  associated  with  the 
subcategory  are  not  expected  to  have  a 
substantial  impact  on  the  industry 
average  cost  of  mining  per  ton  of  coal, 
and  therefore  are  not  expected  to  have 
major  impacts  on  coal  prices.  While  the 
savings  are  substantial  in  the  aggregate 
(and  for  some  individual  mine 
operators),  on  average  they  represent  a 
small  portion  of  the  total  value  of  coal 
produced  from  the  affected  mines.  As 
described  in  the  EA,  the  overall 
estimated  cost  savings  are,  on  average, 
3  cents  per  ton  or  about  0.4  percent  of 
the  value  of  production.  In  addition,  the 
value  of  production  reflects  the  value  of 
coal  at  the  minehead.  Transportation 
costs  of  coal,  especially  from  the 
:  western  alkaline  region  to  the 
Midwestern  utilities  and  other 
consumers,  are  significant  and  the 
estimated  savings  as  a  percent  of 
delivered  price  will  be  smaller  than  0.4 
percentwThus,  as  with  the  Coal 
Remining  Subcategory,  the  Western 
Alkaline  Coal  Mining  Subcategory  is  not 
expected  to  result  in  significant 
industry-level  changes  in  coal 
production  or  prices. 

EPA  i^  promulgating  NSPS  equivalent 
to  the  limitations  for  BPT  and  BATior 
the  Western  Alkaline  Coal  Mining 
Subcategory.  In  general,  EPA  believes 
that  new  sources  will  be  able  to  comply 
at  costs  that  are  similar  to  or  less  than 
the  costs  for  existing  sources,  because 
new  sources  can  apply  control 
technologies  more  efficiently  than 
sources  that  need  to  retrofit  for  those 
technologies.  Specifically,  to  the  extent 
that  existing  sources  have  already 
inciured  costs  associated  with  installing 
sedimentation  ponds,  new  sources 
would  be  able  to  avoid  such  costs.  There 
is  nothing  about  today's  rule  that  would 
give  existing  operators  a  cost  advantage 
over  new  mine  operators;  therefore, 
NSPS  limitations  will  not  present  a 
barrier  to  entry  for  new  facilities. 

E.  Additional  Impacts 

1.  Costs  to  the  NPDES  Permitting 
Authority 

Additional  costs  will  be  incurred  by 
the  NPDES  permitting  authority  to 
review  new  permit  applications  and 
issue  revised  permits  based  on  the  nde. 
Under  the  final  rule,  NPDES  permitting 
authorities  will  review  baseline 
pollutant  levels  and  pollution 
abatement  plans  for  the  Coal  Remining 
Subcategory  and  watershed  modeling 
results  and  sediment  control  plans  for 
the  Western  Alkaline  Coal  Mining 
Subcategory. 


EPA  estimates  that  permit  review  will 
require  an  average  of  35  hours  of  a 
permit  writer's  time  per  site  and  that 
permit  writers  receive  an  hourly  wage  of 
$31.68.  Based  on  these  assumptrons, 
total  annual  costs  to  the  NPDES 
permitting  authorities  range  from 
$47,500  to  $67,500  for  the  43  to  61 
additional  sites  that  can  be  expected  to 
be  permitted  under  the  Coal  Remining 
Subcategory.  An  upper-bound  estimate 
of  costs  associated  with  implementing 
the  western  subcategory  assumes  that  all 
46  existing  surface  mine  permits  are 
renewed.  The  total  incremental  annual 
cost  would  be  $12,500  when  annualized 
over  a  5-year  permit  (using  a  seven 
percent  discount  rate).  Total  additional 
permit  review  costs  for  the  rule  are 
therefore  estimated  to  be  between 
$60,000  and  $80,000  per  year.  A 
detailed  analysis  is  contained  in  the  EA. 

2.  Community  Impacts 

EPA  considered  whether  the  rule 
would  significantly  alter  the 
competitive  position  of  coal  produced 
in  different  regions  of  the  country,  or 
lead  to  growth  or  reductions  in 
employment  in  different  regions  and 
communities.  EPA  concluded  that  the 
final  rule  would  not  have  a  significant 
impact  on  relative  coal  production  in 
tne  West  versus  the  East.  The 
annualized  cost  savings  estimates  for 
Western  Alkaline  sufface  mines  affected 
by  today's  regulation  average  about 
$0,033  per  ton,  or  only  0.4  percent  of 
the  value  of  coal  production  from  these 
mines.  Data  from  the  Department  of 
Energy  indicate  that  the  average  cost  of 
rail  transportation  for  coal  from  western 
to  midwestem  States  is  approximately 
$0.00912  per  ton-mile.  Therefore,  the 
potential  cost  savings  that  would  be 
realized  by  this  rule  in  western  mines 
would  not  affect  the  price 
competitiveness  of  coal  because 
Western  Alkaline  mines  would  be  able 
to  ship  their  coal  about  4  additional 
miles  while  maintaining  the  same 
delivered  price.  The  coal  from  western 
mines  appears  to  compete  directly  with 
eastern  coal  in  about  eight  States,  where 
the  $0,033  savings  per  ton  comprises 
only  0.13  percent  of  the  average 
delivered  price  (the  average  delivered 
price  of  coal  was  about  $25.51  per  ton 
in  1998).  Therefore.  EPA  concluded  that 
the  cost  savings  generated  for  Western 
Alkaline  Coal  Mines  as  a  result  of 
today's  rule  will  have  minimal  impact 
on  coal  production  in  the  West  versus 
the  East  coal  regions. 

For  the  Coal  Remining  Subcategory,  it 
is  likely  that  production  and 
employment  will  shift  toward  eligible 
abandoned  mine  lands,  but  will  not  to 
increase  national  coal  production  and 
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employment  or  affect  coal  prices 
significantly  overall.  ] 

EPA  projects  that  impacts  of  the 
Western  Alkaline  Coal  Mine 
Subcategory  on  mine  employment  will 
also  be  minor.  As  discussed  above,  EPA 
estimated  a  reduction  in  labor 
requirements  of  5.2  FTEs  per  year  by 
extrapolating  from  the  model  mine 
results  for  each  region.  This  represents 
less  than  0.1  percent  of  the  total  1997 
coal  mine  emplojrment  in  the  western 
alkaline  region  States.  The  estimated 
annual  5.2  FTE  direct  mine  job  losses 
would  result  in  an  additional  8.7  FTE 
indirect  job  losses  based  on  RIMSn 
regional  employment  multipliers  (U.S. 
Buj^au  of  Economic  Analysis,  Regional 
Input-Output  Modeling  Systems, 
"RIMSII").  Therefore,  the  total  impact 
on  employment,  direct  and  indirect,  that 
may  result  from  the  Western  Alkaline 
Coal  Mining  Subcategory  is  a  reduction 
of  approximately  13.9  FTEs  per  year. 
This  reduction  in  employment  might  be 
offset  if  lower  costs  under  the 
subcategory  encoxirage  growth  in  coal 
mining  in  the  western  alkaline  region. 

3.  Foreign  Trade  Impacts 

EPA  does  not  project  any  foreign  trade 
impacts  as  a  result  of  the  final  effluent 
limitations  guidelines  and  standards. 
U.S.  coal  exports  consist  primarily  of 
Appalachian  bitiuninous  coal, 
especially  from  West  Virginia,  Virginia 
and  Kentucky  (U.S.  DOE/EIA,  Coal  Data: 
A  Reference:  U.S.  DOE/EIA  Coal 
Industry  Annual  1997).  Coal  imports  to 
the  U.S:  are  insignificant.  Impacts  are. 
difficult  to  predict,  since  coal  exports 
are  determined  by  economic  conditions 
in  foreign  markets  and  changes  in  the 
international  exchange  rate  for  the  U.S. 
dollar.  However,  no  foreign  trade 
impacts  are  expected  given  the 
relatively  small  projected  increase  in 
production  and  projected  lack  of  impact 
on  costs  of  production  or  prices. 


F.  Cost  Effectiveness  Analysis 

Cost-effectiveness  calculations  are 
used  during  the  development  of  effluent 
limitations  guidelines  and  standards  to 
compare  the  efficiency  of  regulatory 
options  in  removing  toxic  and  non- 
conventional  pollutants.  Cost- 
effectiveness  is  calculated  as  the 
incremental  annual  cost  of  a  pollution 
control  option  per  incremental  pollutant 
removal.  The  results  for  an  option  are 
considered  relative  to  another  option  or 
to  a  benchmark,  such  as  existing 
treatment.  In  EPA's  cost-effectiveness 
analysis  for  effluent  guidelines, 
pollutant  removals  are  measured  in 
toxicity  normalized  units  called 
"poimds-equivalent."  The  cost- 
effectiveness  value,  therefore,  represents 
the  imit  cost  of  removing  an  additional 
pound-equivalent  of  pollutants.  In 
general,  the  lower  the  cost-effectiveness 
value,  the  more  cost-efficient  the 
technology  will  be  in  removing 
pollutants,  taking  into  account  their 
toxicity.  While  not  required  by  the 
CWA,  cost-effectiveness  analysis  is  a 
useful  tool  for  evaluating  regulatory 
options  for  the  removal  of  toxic 
pollutants. 

While  cost-effectiveness  results  are 
usually  reported  in  the  Notice  of  Final 
Rulemaking  for  effluent  guidelines,  such 
results  are  not  presented  in  today's 
document  because  of  the  nature  of  the 
two  subcategories.  For  the  Coal 
Remining  Subcategory,  EPA  is  unable  to 
predict  pollutant  reductions  that  would 
be  achieved  at  future  remining 
operations.  As  described  in  Section  V,  it 
is  difficult  to  project  the  results,  in 
terms  of  measured  improvements  in 
pollutant  discharges,  that  will  be 
produced  through  the  application  of  any 
given  BMP  or  group  of  BMPs  at  a 
particidar  site.  EPA  is  therefore  imable 
to  calculate  cost-effectiveness.  For  the 
Western  Alkaline  Coal  Mining 
Subcategory,  cost-effectiveness  was  not 
calculated  because  there  are  no 
incremental  costs  attributed  to  the  rule. 


G.  Cost  Benefit  Analysis 

EPA  estimated  and  compared  the 
costs  and  benefits  for  each  of  the 
subcategories.  Both  subcategories  have 
the  potential  to  create  significant 
environmental  benefits  at  little  or  no 
additional  cost  to  the  industry.  The 
monetized  annual  benefit  estimates  for 
the  Coal  Remining  Subcategory 
($734,000  to  $1,175,500)  substantially 
outweigh  the  projected  annual  costs 
($380,500  to  $826,000). 

In  addition  to  the  monetized  benefits, 
the  increase  in  remining  is  projected  to 
result  in  the  removal  of  some  216,000  to 
307,000  feet  of  high  wall  each  year.  As 
described  in  the  EA,  EPA  was  not  able 
to  find  reliable  data  to  evaluate  the 
decreased  risk  of  serious  injury  or  death 
resulting  from  remining  safety 
improvement.  It  is  clear  that  AMLs  are 
dangerous  sites  and  that 
implementation  of  the  Coal  Remining 
Subcategory  will  result  in  benefits  by 
making  these  sites  less  hazardous.  The 
increase  in  remining  also  has  the 
potential  to  recover  an  estimated  7.1  to 
14.5  million  tons  of  coal  per  year  that 
might  otherwise  remain  unrecovered, 
with  a  value  of  approximately  $188.5  to 
$385.0  million  {based  on  an  average 
1997  value  per  ton  of  coal  in  Appalachia 
of  $26.55). 

The  Western  Alkaline  Coal  Mining 
Subcategory  is  projected  to  result  in  net 
cost  savings  while  increasing 
environmental  benefits.  The  industry 
compliance  cost  savings  associated  with 
the  final  rule  arise  from  reduced  costs 
for  sediment  control  and  earlier  Phase  II 
bond  release.  Total  annual  cost  savings 
to  society  are  expected  to  be 
approximately  $13  million.  Annual 
environmental  benefits  are  valued 
between  $39,500  and  $745,000— with 
the  majority  of  benefits  resulting  from 
recreational  use  of  waters  with 
improved  water  flow.  Table  IX.G.l 
siunmarizes  the  total  social  costs/cost 
savings  and  benefits  attributed  to 
today's  rulemaking. 


Table  IX.G.l.— Total  Annual  Scxjial  Costs/{Cost  Savings)  and  Benefits  of  the  Rule 

[$1998] 


Social  Costs/Cost  Savings: 

Total  Social  Costs— Remining 

Total  Social  Cost  Savings— Western  Alkaline 

Total  Social  Cost  Savings 

Monetized  Social  Benefits: 

Total  Monetized  Benefits — Remining 

Total  Monetized  Benefits— Western  AlkaRne  . 
Total  Monetized  Benefits 


$380,500-$826,000 
($12,723,500-$12,882,500) 
($12,343,000-$12,056,500) 

$734,000-$1. 175,500 

$39,500-$745,000 

$773,500-41,920,500 
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X.  Regulatory  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735  (October  4, 1993)),  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore  . 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  eiffect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  Tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Regulatory  Flexibility  Act  (RFA),  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996(SBREFA) 

The  Regulatory  Flexibility  Act 
generally  requires  an  agency  to  prepare 
a  regvdatory  flexibility  analysis  for  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  has  500  or  fewer  employees  (based 
on  SBA  size  standards);  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  cormty,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 


After  considering  the  economic 
impact  of  today's  final  rule  on  small 
entities.  I  certify  that  this  action  will  not 
have  significant  economic  impact  on  a 
substantial  number  of  small  entities.  In 
determining  whether  a  rule  has 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  piu^ose  of 
the  regulatory  flexibility  analysis  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the  rule 
on  small  entities."  5  U.S.C.  603  and  604. 
Thus,  an  agency  may  certify  that  a  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  if  the  rule  relieves  regulatory 
biuden,  or  otherwise  has  a  positive 
economic  effect  on  all  of  the  small 
entities  subject  to  the  rule. 

EPA  projects  that  the  new  subcategory 
for  western  alkaline  mines  results  in 
cost  savings  for  all  small  surface  mine 
operators.  For  all  small  underground 
mine  operators,  EPA  projects  no 
incremental  costs,  and  the  Agency 
believes  that  many  are  likely  to 
experience  some  cost  savings.  Section 
IX  of  this  document  discusses  the  likely 
cost  savings  associated  with  the 
subcategory  in  more  detail.  As  described 
in  Section  V  of  this  document,  the 
previous  regvdations  at  40  CFR  part  434 
create  a  disincentive  for  remining  by 
imposing  limitations  on  pre-existing 
discharges  for  which  compliance  is  cost 
prohibitive.  Despite  the  statutory 
authority  for  exemptions  front  these 
limitations  provided  by  the  Rahall 
Amendment,  coal  mining  companies 
and  States  remain  hesitant  to  pursue 
remining  without  formal  EPA 
guidelines.  The  remining  subcategory 
provides  standardized  procedures  for 
developing  effluent  limits  for  pre- 
existing discharges,  thereby  eliminating 
the  uncertainty  involved  in  interpreting 
and  implementing  current  Rahall 
requirements.  This  subcategory  is 
intended  to  remove  barriers  to  the 
permitting  of  remining  sites  with  pre- 
existing discharges,  and  is  therefore 
expected  to  encourage  remining 
activities  by  small  entities.  Thus,  we 
have  concluded  that  today's  final  rule 
will  relieve  regulatory  burden  for  all 
small  entities. 

C.  Congressional  Review  Act 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 


copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  February  22,  2002. 

D.  Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
(OMB)  has  approved  the  information 
collection  requirements  contained  in 
this  rule  imder  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.  and  has  assigned  OMB 
control  number  2040-0239. 

Today's  rule  requires  an  applicant  to 
submit  baseline  monitoring  and  a 
pollution  abatement  plan  for  coal 
mining  operations  involved  in 
remediation  of  abandoned  mine  lands 
and  the  associated  acid  mine  drainage 
during  extraction  of  remaining  coal 
resources.  In  addition,  today's  rule 
requires  an  applicant  involved  in 
'  reclamation  of  coal  mining  areas  in  arid 
regions  to  submit  a  sediment  control 
plan  for  sediment  control  activities. 
Information  collection  is  needed  to 
determine  whether  these  plans  will 
achieve  the  reclamation  and 
environmental  protection  pursuant  to 
the  Surface  Mining  Control  and 
Reclamation  Act  and  the  Clean  Water 
Act.  Without  this  information.  Federal 
and  State  regulatory  authorities  cannot 
review  and  approve  permit  application 
requests.  Data  collection  and  reporting 
requirements  associated  with  these 
activities  are  substantively  covered  by 
the  "Surface  Mining  Permit 
Applications — Minimum  Requirements 
for  Reclamation  and  Operation  Plan — 30 
CFR  part  780"  ICR,  OMB  Contirol 
Number  1029-0036.  Data  collection  and 
reporting  requirements  from  today's  rule 
that  may  not  be  included  in  the  30  CFR 
part  780  ICR  are:  some  incremental 
baseline  and  annual  monitoring  and 
some  sediment  yield  modeling. 

The  initial  burden  for  coal  mining  and 
remining  sites  under  the  rule  is 
estimated  at  1,890  hours  and  $314,538 
for  baseline  determination  monitoring  at 
coal  remining  sites.  The  initial  burden 
associated  with  preparation  of  a  site's 
pollution  abatement  plan  or  sediment 
control  plan  is  already  covered  by  an 
applicable  SMCRA  ICR.  The  annual 
burden  for  coal  mining  and  remining 
sites  under  the  rule  is  estimated  at  3,024 
hours  per  year  and  $189,302  per  year  for 
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annual  monitoring  at  coal  remining 
sites. 

The  initial  burden  for  NPDES  control 
authorities  is  estimated  at  9,800  hours 
and  $310,464  for  review  of  SMCRA 
remining  and  reclamation  plans  (which 
include  BMPs)  and  preparation  of  the 
NPDES  permit.  The  annual  burden  for 
NPDES  control  authorities  is  estimated 
at  2,340  hours  per  year  and  $74,131  per 
year  for  review  of  annual  monitoring 
data  at  coal  remining  sites. 

For  the  Coal  Remining  Subcategory, 
the  reporting  burden  is  estimated  to 
average  15.6  hours  per  respondent  per 
year  {(1,890  hours/3  years  +  3.024 
hotu^/year]/234  coal  remining  sites). 
This  estimate  Includes  time  for 
collecting  and  submitting  baseline  and 
annual  monitoring  results.  For  the 
Western  Alkaline  Coal  Mining 
Subcategory,  there  is  projected  to  be  no 
additional  reporting  burden. 

Binden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire.  Install,  and  utilize  technology 
and  systems  for  the  pm'poses  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  aot  required  to 
respond  to  a  collection  of  Information 
unless  it  displays  a  cxurentiy  valid  OKfB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
EPA  is  amending  the  table  in  40  CFR 
part  9  of  currently  approved  ICR  control 
numbers  issued  by  OMB  for  various 
regulations  to  list  the  information 
requirements  contained  in  this  final 
rule. 


E.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  Tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement.  Including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Feder^  mandates"  that  may 


result  In  expenditures  to  State,  local, 
and  Tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed. 
Section  205  of  the  UMRA  generally 
requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  cosUy, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  Tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
.  to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  final 
rule  does  not  contain  a  Federal  mandate 
that  may  residt  in  expenditures  of  $100 
million  or  more  for  State,  local  and 
Tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Although  the  rule  will  Impose  some 
permit  review  and  approval 
requirements  on  regulatory  authorities, 
EPA  has  determined  that  tills  cost 
biu-den  will  be  less  than  $80,000 
annually.  Accordingly,  today's 
regulation  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
UMRA.  EPA  has  determined  that  this 
regulation  contains  no  regulatory 
requirements  that  might  slgnlficantiy  or 
uniquely  affect  small  governments. 
Thus,  it  is  not  subject  to  the 
requirements  of  Section  203  of  the 
UMRA.  The  regulation  does  not 
establish  requirements  that  apply  to 
small  governments. 

F.  Executive  Order  131 75:  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Executive  Order  13175,  entitied 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 


to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
Tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  Tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  Tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  Tribes,  as 
specified  in  Executive  Order  13175. 
Although  EPA  has  identified  sites  in  the 
western  United  States  with  existing  coal 
mining  operations  that  are  located  on 
Tribal  lands,  EPA  projects  that  this 
regulation  will  generate  a  net  cost 
savings  for  these  mine  sites.  Thus, 
Executive  Order  13175  does  not  apply 
to  this  rule. 

Nevertheless.  EPA  consulted  with 
representatives  of  tribal  governments. 
EPA  has  Identified  sites  in  the  western 
United  States  with  existing  coal  mining 
operations  that  are  located  on  Tribal 
lands.  With  assistance  from  its 
American  Indian  Environmental  Office, 
EPA  has  identified  five  Tribes  as  having 
lands  in  the  western  U.S.  with,  or 
having  an  interest  in,  coal  mining 
activities.  The  Tribes  are  the  Navajo 
Nation,  the  Hopl  Tribe,  the  Crow  Tribe, 
the  Southern  Ute  Indian  Tribe,  and  the 
Northern  Cheyerme  Tribe.  EPA 
representatives  met  with  Tribal  officials 
from  the  Navajo  Nation  during  coal 
mine  site  visits  in  New  Mexico  and 
Arizona  in  August  1998  to  review 
enviroimiental  conditions  and  the 
applicability  of  the  proposed  regulation. 
In  December  1999.  EPA  sent  meeting 
Invitations  to  Tribal  Chairmen.  Directors 
of  Tribal  Environmental  Departments, 
and  other  representatives  of  the  five 
Tribes  with  existing  or  potential  Interest 
in  coal  mining,  and  met  with  Tribal 
representatives  from  the  Navajo  Nation 
and  Hopi  Tribes  in  Albuquerque.  NM  on 
December  16. 1999  to  consult  on  the 
proposed  amendments  to  the  existing 
effluent  limitations  guidelines,  and  to 
discuss  plans  for  involvement  at  public 
meetings  in  western  locations.  As  a 
result  of  this  consultation.  EPA  agreed 
to  an  initial  comment  period  on  the 
proposal  of  90  days.  EPA  later  granted 
an  extension  to  the  conunent  period  of 
60  daya.  EPA  provided  a  copy  of  the 


Federal  Register /Vol.  67,  No.  15 /Wednesday.  January  23,  2002 /Rules  and  Regulations  3399 


relevant  portions  of  the  Rulemaking 
Record  at  the  western  location 
identified  in  the  ADDRESSES  section  of 
this  dociunent  to  be  available  for  Tribal 
representatives.  Diuing  the  comment 
period,  EPA  held  pubUc  meetings  in 
three  locations  that  were  convenient  for 
attendance  by  Tribal  representatives.  No 
significant  issues  were  raised  by  the 
Tribes.  In  response  to  the  proposed  rule, 
EPA  received  written  comments  from 
the  Navajo  EPA,  which  indicated 
general  support  for  the  Western 
Alkaline  Coal  Mining  Subcategory. 

G.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999)  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govemoient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  The  rule  will 
not  impose  substantial  costs  on  States 
and  localities.  The  rule  establishes 
effluent  limitations  Imposing 
requirements  that  apply  to  coal  mining 
facilities.  The  rule  does  not  apply 
dlrectiy  to  States  and  localities  and  will 
only  affect  State  and  local  governments 
when  they  are  administering  CWA 
permitting  programs.  The  rule,  at  most, 
imposes  minimal  administrative  costs 
on  States  that  have  an  authorized 
NPDES  program.  (These  States  must 
incorporate  the  new  limitations  and 
standards  in  new  and  reissued  NPDES 
permits).  Thus,  Executive  Order  13132 
does  not  apply  to  this  rule.  Although 
Executive  cirder  13132  does  not  apply 
to  this  rule,  EPA  did  consult  with 
representatives  of  State  governments 
throughout  this  regulatory  development. 
State  authorities  raised  numerous  issues 
which  are  discussed  in  Section  XII  of 
this  document.  In  the  spirit  of  Executive 
Order  13132,  and  consistent  with  EPA 
policy  to  promote  communications 
between  EPA  and  State  and  local 
governments,  EPA  specifically  solicited 


comment  on  the  proposed  rule  from 
State  and  local  officials. 

H.  National  Technology  Transfer  and 
Advancement  Act 

As  noted  ia  the  proposed  rule,^  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995,  Public  Law  No.  104- 
113  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  business 
practices,  etc.)  that  are  developed  or 
adopted  by  voluntary  consensus 
standard  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  the 
Office  of  Management  and  Budget 
(OMB),  explanations  when  the  Agency 
decides  not  to  use  available  and 
applicable  voluntary  consensus 
standards. 

Today's  rule  does  not  establish  any 
technical  standards,  thus,  NTTAA  does 
not  apply  to  this  rule.  It  should  be 
noted,  however,  that  today's  rule 
requires  dischargers  to  monitor  for  total 
suspended  solids  (TSS),  setUeable  solids 
(SS),  manganese,  iron,  and  acidity. 
Facilities  monitoring  for  these  analytes 
need  to  use  previously-approved 
technical  standards  already  specffied  in 
the  tables  at  40  CFR  136.3. 

/.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

The  Executive  Order  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  imder  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children;  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency.  This  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  neither  "economically 
significant"  as  defined  under  Executive 
Order  12866,  nor  does  it  concern  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children. 


/.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use 

This  nUe  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  SlgnificanUy  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22.  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

XI.  Regulatory  Implementation 

Upon  promulgation  of  these 
regulations,  the  effluent  limitations  for 
the  appropriate  subcategory  must  be 
applied  in  all  Federal  and  State  NPDES 
permits  issued  to  affected  facilities  in 
the  Western  Alkaline  Coal  Mining 
Subcategory  and  Coal  Remining 
Subcategory.  This  section  discusses 
upset  and  bypass  provisions,  variances 
and  modifications,  and  monitoring 
requirements. 

A.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diversion 
of  waste  streams  from  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  with  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  EPA's  regulations 
concerning  bypasses  and  upsets  are  set 
forth  at  40  CFR  122.41{m)  and  (n),  and 
40  CFR  403.16  (upset)  and  403.17 
(bypass). 

B.  Variances  and  Modifications 

The  CWA  requires  application  of  the 
effluent  limitations  established  pursuant 
to  section  301  or  the  pretreatment 
standards  of  section  307  to  all  direct  and 
indirect  dischargers.  However,  the 
statute  provides  for  the  modification  of 
these  national  requirements  In  a  limited 
number  of  circumstances.  Moreover,  the 
Agency  has  established  administrative 
mechanisms  to  provide  an  opportunity 
for  relief  frtim  the  application  of 
national  effluent  Umitations  gwdellnes 
and  pretreatment  standards  for 
categories  of  existing  sources  for 
priority,  conventional  and  non- 
conventional  pollutants. 

1.  Fundamentally  Different  Factors 
Variances 

EPA  will  develop  effluent  limitations 
guidelines  or  standards  different  frt)m 
the  otherwise  applicable  requirements  if 
an  individual  existing  discharging 
facility  is  fundamentally  different  with 
respect  to  factors  considered  in 
estabUshing  the  guidelines  or  standards 
appUcable  to  the  individual  facility. 
Such  a  modification  is  known  as  a 
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"fundamentally  diiferent  fectors"  (FDF) 
variance. 

Early  on.  EPA,  by  regulation, 
provided  for  FDF  modifications  from 
BPT  effluent  limitations,  BAT 
limitations  for  priority  and  non- 
conventional  pollutants  and  BCT 
limitation  for  conventional  pollutants 
for  direct  dischargers.  FDF  variances  for 
priority  pollutants  were  challenged 
judicially  and  ultimately  sustained  by 
the  Supreme  Court.  (Chemical 
Manufacturers  Ass'n  v.  NRDC,  479  U.S. 
116  (1985)). 

Subsequently,  in  the  Water  Quality 
Act  of  1987,  Congress  added  section 
301  (n)  explicitly  to  authorize 
modification  of  the  otherwise  applicable 
BAT  effluent  limitations  or  categorical 
pretreatment  standards  for  existing 
sources  if  a  facility  is  fundamentally 
different  with  respect  to  the  factors 
specified  in  section  304  (other  than 
costs),  from  those  considered  by  EPA  in 
establishing  the  effluent  limitations  or 
pretreatment  standards.  Section  301  (n) 
also  defined  the  conditions  imder  which 
EPA  may  establish  alternative 
requirements.  Under  section  301(n),  an 
application  for  ap|}roval  of  an  FDF 
variance  must  be  based  solely  on  (1) 
information  submitted  during  the 
rulemaking  raising  the  factors  that  are 
fundamentally  different  or  (2) 
information  the  applicant  did  not  have 
an  opportunity  to  submit.  The  alternate 
limitation  or  standard  must  be  no  less 
stringent  than  justified  by  the  difference 
and  must  not  result  in  markedly  more 
adverse  non-water  quality 
environmental  impacts  thiui  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  part  125, 
subpart  D,  authorizing  the  Regional 
Administrators  to  establish  alternative 
guidelines  and  standards,  further  detail 
the  substantive  criteria  used  to  evaluate 
FDF  variance  requests  for  existing  direct 
dischargers.  Thus,  40  CFR  125.31(d) 
identifies  six  factors  [e.g.,  volume  of 
process  wastewater,  age  and  size  of  a 
discharger's  facility)  that  may  be 
considered  in  determining  if  a  facility  is 
fundamentally  different.  The  Agency 
must  determine  whether,  on  the  basis  of 
one  or  more  of  these  feictors,  the  facility 
in  question  is  fundamentally  different 
from  the  fecilities  and  factors 
considered  by  EPA  in  developing  the 
nationally  applicable  effluent 
guidelines.  The  regulation  also  lists  four 
other  factors  (e.g.,  infeasibility  of 
installation  within  the  time  allowed  or 
a  discharge's  ability  to  pay)  that  may 
not  provide  a  basis  for  an  FDF  variance. 
In  addition,  under  40  CFR  125.31(b)(3), 
a  request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 


national  limitations  would  result  in 
either  (a)  a  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  dxuing  development  of  the 
national  limitations,  or  (b)  a  non-water 
quality  environmental  impact 
(including  energy  requirements) 
fundamentally  more  adverse  than  the 
impact  considered  diuing  development 
of  the  national  limits.  EPA  regulations 
provide  for  an  FDF  variance  for  existing 
indirect  dischargers  at  40  CFR  403.13. 
The  conditions  for  approval  of  a  request 
to  modify  applicable  pretreatment 
standards  and  factors  considered  are  the 
same  as  those  for  direct  discharpers. 
The  legislative  history  of  section 
301  (n)  underscores  the  necessity  for  the 
FDF  variance  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  applicant.  The  applicant  must  show 
that  the  factors  relating  to  the  discharge 
controlled  by  the  applicant's  NPDES 
permit  which  are  claimed  to  be 
fundamentally  different  are,  in  fact, 
fundamentally  different  from  those 
factors  considered  by  EPA  in 
establishing  the  applicable  gmdelines. 
FDF  variance  requests  with  all 
supporting  information  and  data  must 
be  received  by  the  permitting  authority 
within  180  days  of  publication  of  the 
final  effluent  limitations  guideline.  The 
specific  regulations  covering  the 
requirements  for  and  the  administration 
of  FDF  variances  are  foimd  at  40  CFR 
122.21(m)(l).  and  40  CFR  125  Subpart 
D.  FDF  variances  are  not  available  for 
new  sources. 

2.  Permit  Modifications 

Even  after  EPA  (or  an  authorized 
State)  has  issued  a  final  NPDES  permit 
to  a  direct  discharger,  the  permit  may 
still  be  modified  under  certain 
conditions.  (When  a  permit 
modification  is  imder  consideration, 
however,  all  other  permit  conditions 
remain  in  effect.)  A  permit  modification 
may  be  triggered  in  several 
circiunstances.  These  could  include  a 
regulatory  inspection  or  information 
submitted  by  the  permittee  that  reveals 
the  need  for  modification.  There  are  two 
classifications  of  modifications:  major 
and  minor.  From  a  procedural 
standpoint,  they  differ  primarily  with 
respect  to  the  public  notice 
reqiiirements.  Major  modifications 
require  public  notice  while  minor 
modifications  do  not.  Virtually  any 
modification  that  results  in  less 
stringent  conditions  is  treated  as  a  major 
modification,  with  provisions  for  public 
notice  and  comment.  Conditions  that 
would  necessitate  a  major  modification 
of  a  permit  are  described  in  40  CFR 


122.62.  Minor  modifications  are 
generally  non-substantive  changes.  The 
conditions  for  minor  modifications  are 
described  in  40  CFR  122.63. 

C.  Relationship  of  Effluent  Limitations 
to  NPDES  Permits  and  Monitoring 
Requirements 

Effluent  limitations  act  as  a  primary 
mechanism  to  control  the  discharges  of 
pollutants  to  waters  of  the  United 
States.  These  limitations  are  applied  to 
individual  facilities  through  NPDES 
permits  issued  by  EPA  or  authorized 
States  under  section  402  of  the  Act. 

The  Agency  has  developed  the 
limitations  for  this  regulation  to  cover     ' 
the  discharge  of  pollutants  for  these 
industrial  categories.  In  specific  cases, 
the  NPDES  permitting  authority  may 
elect  to  establish  technology-based 
permit  limits  for  pollutants  not  covered 
by  this  regulation.  In  addition,  if  State 
water  qudity  standards  or  other 
provisions  of  State  or  Federal  law 
require  limits  on  pollutants  not  covered 
by  this  regulation  (or  require  more 
stringent  limits  on  covered  pollutants), 
the  permitting  authority  must  apply 
those  limitations. 

All  mining  operations  subject  to 
today's  regulation  must  also  comply 
with  SMCRA  requirements.  EPA  has 
worked  extensively  with  OSMRE  in  the 
preparation  of  this  rule  in  order  to 
ensiue  that  today's  requirements  are 
consistent  with  OSMRE  requirements. 
EPA  believes  that,  in  most  cases,  CWA 
requirements  for  a  pollution  abatement 
plan  and  sediment  control  plan  will  be 
satisfied  by  the  requirenlents  contained 
in  an  approved  SMCRA  permit. 

EPA  oelieves  that  compliance 
determinations  imder  today's  rule  will 
encourage  cocmlinaticn  and  cooperation 
between  SMCRA  and  NPDES 
authorities.  EPA  believes  that,  in  some 
cases,  the  NPDES  permit  authority  may 
not  have  the  mining  expertise  or 
resources  to  adequately  review 
pollution  abatement  plans,  sediment 
control  plans  and  associated  modeling 
efforts  and  recognizes  that  the 
requirements  for  permit  application 
provided  imder  SMCRA,  section  507, 
reclamation  plans  under  SMCRA 
section  508,  and  inspections  and 
monitoring  provided  under  SMCRA 
section  517  are,  in  most  cases, 
substantial  and  adequate.  EPA  envisions 
that  approval  by  OSMRE  or  the 
delegated  authority  on  the  modeling 
effort  and  sediment  control  plan  will 
often  be  sufficient  review  to  satisfy  the 
NPDES  permitting  authority.  The 
coordination  of  r^ulatory  agencies  may 
require  a  memorandum  of 
luiderstanding  to  be  developed  between 
regulatory  agencies  or  other 
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mechanisms  in  order  to  implement 
alternative  sediment  control  standards 
efficiently. 

D.  Analytical  Methods 

Section  304(h)  of  the  Clean  Water  Act 
directs  EPA  to  promulgate  guidelines 
establishing  test  methods  for  the 
analysis  of  pollutants.  Facilities  use 
these  methods  to  determine  the 
presence  and  concentration  of 
pollutants  in  wastewater,  and  EPA, 
State  and  local  control  authorities  use 
them  for  compliance  monitoring  and  for 
filing  applications  for  the  NPDES 
program  under  40  CFR  122.21,122.41, 
122.44  and  123.25. 

The  final  rule  requires  facilities  in  the 
Coal  Remining  Subcategory  to  monitor 
for  net  acidity,  TSS,  SS,  iron,  and 
manganese.  EPA  has  previously 
approved  test  methods  for  all  these 
pollutants  at  40  CFR  136.3. 

Xn.  Summary  of  EPA  Responses  to 
Significant  Comments  on  Proposal 

The  following  section  summarizes 
significant  comments  received  on  the 
proposed  rule  and  the  NODA,  and  a 
summary  of  EPA's  response.  Thirty-two 
stakeholders  provided  comments  on  the 
April  11,  2000  proposal  addressing  over 
40  separate  issues,  and  ten  stakeholders 
provided  comment  on  the  NODA. 

The  complete  comment  summary  and 
response  document  can  be  found  in  the 
public  record  for  this  final  rule  (DCN 
3056).  In  selecting  comments  and 
responses  for  summary,  the  Agency 
selected  those  major  and  controversial 
issues  that  received  considerable 
conunent.  Alternatively,  comments  and 
responses  on  other  less  controversial 
issues  and  issues  where  EPA  essentially 
agrees  with  the  commenters  are  not 
included  below. 

A ..  Coal  Remining  Subcategory 

Comment:  The  implications  of  the 
language  concerning  bond  release  for 
remining  operations  could  be 
debilitating  if  the  language  is 
interpreted  to  mean  that  any  time 
,    passive  treatment  is  incorporated  into 
the  pollution  abatement  plan,  the 
operator  will  be  perpetually  liable  for 
the  operation  and  maintenance  of  the 
treatment  facility.  The  ultimate  result 
could  be  that  the  operator  is  never  able 
to  achieve  complete  bond  release  due  to 
the  existence  of  a  passive  treatment 
system. 

Response:  EPA  understands  the 
concern  regarding  perpetual  liability  for 
remining  operations  implementing 
passive  treatment  operations.  EPA 
clarifies  that  for  those  remining 
operations  that  include  passive 
treatment  as  an  inherent  portion  of  an 


approved  Pollution  Abatement  Plan,  the 
passive  treatment  operation  should  be 
considered  a  BMP  and  treated  as  part  of 
implementing  the  Pollution  Abatement 
Plan.  See  section  V.A.4  of  this 
document. 

Comment:  The  requirements  for 
baseline  data  collection  for  remining 
sites  with  pre-existing  discharges 
should  be  no  more  stringent  than 
baseline  data  collection  requirements 
for  permit  applications  that  do  not 
include  remining.  If  existing  water 
quality  and  seasonal  variation 
requirements  are  more  stringent, 
burdensome,  and  expensive  for 
remining  applicants,  this  will  present 
another  barrier  for  remining. 

Response<  There  are  no  baseline  data 
collection  requirement  for  NPDES 
permit  applications.  However,  EPA  is 
aware  that  baseline  data  collection 
requirements  for  coal  mining  permits 
under  SMCRA  that  do  not  include  - 
remining  may  be  less  stringent  than 
those  for  remining  permits.  For  mining 
permits  that  do  not  include  remining 
operations,  baseline  information  is 
typically  collected  from  undistiu-bed 
areas  and  is  used  for  a  number  of 
purposes.  These  purposes  include: 
indicating  overburden  quality; 
predicting  post-mining  water  quality; 
establishing  background  conditions  for 
affected  and  unaffected  groundwater 
(for  permit  decision  making);  providing 
background  data  for  water  supplies;  and 
establishing  circumstances  for  which  a 
mining  operation  resulted  in 
environmental  improvement  or 
degradation.  The  baseline  data  collected 
for  these  mining  permits  is  not  used  to 
establish  effluent  limitations,  and  the 
collection  of  baseline  data  is  not 
required  for  establishing  effluent 
limitations. 

Part  434  does  not  require  baseline 
data  collection  for  mines  not  involved 
in  remining.  The  differing  baseline 
sampling  requirements  reflect  the 
different  purpose  and  use  of  the 
baseline  data  in  each  circumstance.  In 
the  case  of  remining,  baseline  pollutant 
discharge  samples  are  collected  for  the 
establishment  of  baseline  conditions 
which  are  then  used  to  establish  site- 
specific  effluent  limitations  for  the  pre- 
existing discharge.  The  effluent 
limitations  based  on  this  data  collection 
are  incorporated  into  the  NPDES  permit. 
Therefore,  EPA  believes  that  an 
adequate  baseline  sampling  program 
must  be  used  in  order  to  accurately 
characterize  baseline  conditions  that  are 
used  to  establish  effluent  limitations. 
Therefore,  EPA  believes  that  the 
baseline  data  collection  for  Coal 
Remining  Subcategory,  while  more 
stringent  than  that  associated  Mdth  non- 


remining  permits,  is  necessary  due  to ' 
the  site-specific  nature  of  the  Coal 
Remining  Subcategory  NPDES  effluent 
limitations. 

Comment:  Where  incentives  are 
offered  to  encourage  remining,  those 
incentives  should  not  include  a 
lowering  of  environmental  protection 
standards,  but  rather  should  focus  on 
financial  incentives  that  encourage 
remining  without  compromising  the 
post-remining  environmental  quality  of 
the  area.  Predictably,  the  resulting 
proposed  rule  is  skewed  towards 
assisting  coal  operators  to  cut  costs  in 
remining  previously  disturbed  areas, 
while  sacrificing  the  ability  to  achieve 
meaningful  improvements  in  baseline 
conditions  from  previously  mined  areas. 

Response:  EPA  agrees  that  coal 
operators  should  be  provided  financial 
incentives  that  encourage  remining 
without  compromising  the  post- 
remining  environmental  water  quality. 
However,  EPA  does  not  agree  that  it  has 
lowered  environmental  standards  in 
order  to  achieve  this  goal.  The  issue 
with  AML  is  that  there  is  no  responsible 
party  for  cleaning  abandoned  mine  land, 
and  discharges  from  abandoned  mine 
lands  continue  to  be  a  very  serious 
problem  affecting  many  areas  of  the 
Appalachian  coal  region.  As  noted  in 
the  proposal,  there  are  over  1.1  million 
acres  of  abandoned  coal  mine  lands  in 
the  United  States  which  have  produced 
over  9,709  miles  of  streams  polluted  by 
acid  mine  drainage. 

Under  SMCRA,  a  fund  was 
established  to  pay  for  damage  associated 
with  abandoned  mine  lands. 
Expenditures  from  this  fund  are 
authorized  through  the  regular 
congressional  budgetary  and 
appropriations  process.  Additionally, 
the  funds  are  prioritized  to  fix  problems 
that  pose  immediate  health  and  safety 
risks,  such  as  highwalls  and  open  mine 
shafts.  In  1999.  $2.5  billion  of  the  $3.6  • 

billion  of  high  priority  coal  related  AML 
problems  in  OSMRE's  AML  inventory 
had  yet  to  be  funded  and  reclaimed.  Due 
to  the  vast  expense  of  reclaiming  all 
AML,  EPA  believes  that  remining  is  a 
timely  and  cost-efficient  means  of 
reclaiming  AML. 

EPA  does  not  agree  that  the  remining 
regulations  are  sacrificing  the  ability  to 
achieve  meaningful  environmental 
improvements.  As  noted  in  comments 
submitted  by  the  Conunonwealth  of 
Pennsylvania,  over  100  sites  containing 
over  200  pollution  discharges  and 
34,000  acres  have  been  successfully 
reclaimed  as  a  result  of  remining.  This 
has  been  done  at  no  expense  to  the 
taxpayer  and  has  resulted  in  the 
reduction  of  discharge  of  acid  loading 
by  15,918  pounds/day.  A  detailed 
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assessment  of  the  Water  quality 
improvements  and  BMP 
implementation  at  these  sites  was 
provided  in  EPA's  proposed  rulemaking 
record  and  in  Chapter  6  of  EPA's  Coal 
Remining  BMP  Guidance  Manual. 

Comment:  The  rule  shoiild  include 
provision  for  BMP-based  permit 
requirements  in  lieu  of  specific  loading- 
based  effluent  limits  for  remining  sites 
because  remining  is  virtually  certain  to 
result  in  improvement. 

Response:  The  goal  of  this  rule  is  to 
improve  water  quality.  EPA  agrees  that 
in  most  cases,  remining  operations  will 
result  in  improved  water  quality,  hi  fact, 
EPA's  record  on  the  rule  contains  data 
that  overwhelmingly  demonstrate 
improvement  in  water  quality  and 
environmental  conditions  resulting  from 
remining  operations.  At  these  remining 
operations,  most  pre-existing  discharges 
demonstrated  a  significant  improvement 
in  water  quality.  However,  numerous 
pre-existing  discharges  demonstrated  no 
change  in  water  quality,  and  a  small 
number  demonstrated  a  decrease  in 
water  quality.  At  these  sites,  other  non- 
water  quality  benefits  may  have  been 
achieved.  Therefore,  EPA  concluded 
that  implementing  BMPs  is  not  a 
guarantee  of  success,  and  EPA 
concluded  that  niuneric  monitoring  is 
necessary  in  most  cases  to  ensure  that 
a  mine  operator  is  not  contributing 
additional  quantities  of  pollutant  loads 
to  the  nation's  waterways.  While  EPA 
believes  that  there  is  a  high  likelihood 
of  improvement  in  pre-existing 
discharges  due  to  remining,  EPA  also 
acknowledges  that  improper  or 
inadequate  BMPs  may  increase 
pollutant  loadings.  EPA  ccmcluded  that 
it  is  necessary  for  mine  operators  to 
adequately  demonstrate  Uiat  they  are 
not  increasing  pollutant  loadings  over 
baseline,  as  required  by  the  Rahall 
amendment. 

EPA  does  not  believe  that  monitoring 
poses  an  undue  burden  on  the  mine 
operator.  EPA  notes  that  monitoring 
costs  are  less  than  $3000  per  year  per 
discharge.  If  BMPs  are  apjNropriately 
incorporated  into  the  plan^and 
implemented  accordingly,  then  the 
mine  operator  should  be  able  to  comply 
with  the  baseline  numeric  limits 
established  in  this  regulation  without 
incurring  additional  cost.  Therefore, 
EPA  has  concluded  that  numeric  limits, 
in  addition  to  a  pollution  abatement 
plan,  is  the  Best  Available  Technology 
for  the  Coal  Remining  Subcategory. 

EPA  has  included  a  provision  in  the 
final  nile  for  BMP-based  effluent 
limitations  whoe  niuneric  limitations 
are  infeasible.  EPA  believes  this 
provision  will  allow  improvement  of 
AML  that  othOTwise  would  continue  to 


remain  uiueclaimed.  EPA  has 
determined  that  in  certain  specific 
cases,  it  is  infeasible  to  calculate  and 
monitor  baseline  pollutant  levels  in  pre- 
existing discharges. 

Comment:  Under  the  current  language 
in  the  law  the  States  have  some 
flexibility  on  how  they  would  approach 
their  respective  remining  programs. 
This  enables  a  State  program  to  develop 
rules  and  policies  in  concert  with  their 
State  water  quality  authority  that  work 
for  their  specific  region.  A  one-size-fits- 
all  approach  as  contained  in  this  rule 
does  not  necessarily  work  for  all  of  the 
States'  mining  areas. 

Response:  In  this  final  rule,  EPA  is 
balancing  the  need  to  provide  guidance 
and  clarification  of  the  provisions  of  the 
Rahall  Amendment  with  a  recognition 
of  the  authority  and  flexibility  given 
States  to  allow  alternative  requirements 
for  remining  permits.  EPA  is  specifying 
the  minimum  requirements  necessary 
for  determining  baseline.  The  permit 
authority  then  has  the  discretion  to 
determine  appropriate  remining 
standards  (which  can  be  set  at  baseline 
or  better)  and  site-specific  BMPs.  EPA  is 
providing  guidance  on  appropriate 
BMPs,  but  is  not  specifying  the  actual 
selection  of  BMPs.  Thus,  the  final  rule 
assumes  that  the  coal  remining  expertise 
available  from  State  and  regional 
agencies  will  be  used  heavily  in  the 
review  and  approval  of  appropriate ' 
BMPs  for  each  remining  site's  Pollution 
Abatement  Plan. 

Comment:  A  twelve-month  sampling 
program  to  determine  baseline  pollution 
loads  is  a  significant  disincentive  to 
-remining  due  to  the  cost  and  time 
involved. 

Response:  The  comment  asserts  that 
the  monitoring  requirements  of  a 
minimiun  of  12  monthly  samples  is  too 
restrictive  and  will  serve  as 
disincentives  to  remining.  EPA 
disagrees  with  this  assertion.  EPA  has 
considered  the  findings  by  R.D.  Zande 
&  Associates  and  the  Ohio  Coal 
Development  Office,  which  included 
responses  to  a  questionnaire  given  to 
mine  operators.  While  the  responses  did 
identify  the  niunber  of  samples  as  a 
disincentive  to  remining,  responses  also 
expressed  concern  over  "the  risk 
operators  take  that  the  information  they 
are  getting  firom  the  sampling  will  not 
give  an  accurate  picture  of  how  the 
remining  will  affect  the  effluent  for  the 
NPDES  discharge,"  which  is  precisely 
the  reason  EPA  has  established  the 
requirement  for  at  least  12 
representative  baseline  samples. 
Although  EPA  agrees  there  are  likely  to 
be  some  drciunstances  where  the 
requirements  for  baseline  sample 
collection  may  discourage  remining. 


there  are  clearly  other  disincentives  for 
remining  that  this  rule  will  reduce. 
Namely,  this  regulation  will  establish 
formal  EPA  procedures  for  remining  . 
procedines  based  on  standardized 
statistical  procedures  and  the  use  of 
BMPs. 

Moreover,  EPA  does  not  agree  with 
the  commenter's  assertion  that  the 
requirement  for  12  monthly  baseline 
samples  is  a  significant  deterrent  to 
obtaining  a  mining  permit  because  this 
would  cause  an  imreasonable  delay  in 
getting  a  permit.  This  has  not  been  the 
experience  of  Ohio's  neighbor, 
Pennsylvania,  which  has  required  12 
montUy  samples  since  1986.  As 
explained  in  one  of  the  documents 
supporting  the  proposed  rule  (i.e..  Coal 
Remining  Statistical  Support  Dociunent 
(EPA  821-R-0(M)11)),  since  1985, 
PADEP  has  issued  approximately  300  . 
remining  permits,  widi  a  98  percent 
success  rate.  This  dociunent  defines  a 
successful  remining  site  as  one  that  has 
been  mined  without  inciuring  treatment 
liability  as  the  result  of  exceeding  the 
baseline  pollution  load  of  the  pre- 
existing discharges.  The  comment  does 
not  explain  why  the  requirement  for  12 
monthly  samples  would  act  as 
disincentives  in  Ohio  when 
Pennsylvania  has  demonstrated  its 
success. 

EPA  further  notes  that  planning, 
coUecting  data,  completing  the 
paperwork,  and  processing  SMRCA 
mine  permits  is  a  time-consiuning 
process  of  about  a  year  during  which  the 
baseline  samples  can  be  collected.  In 
particular,  meeting  the  SMCRA 
requirements  before  preparing  and 
submitting  a  permit  application  will 
reqiiire  several  months,  during  which  a 
mine  operator  has  the  opportunity  to 
begin  baseline  sampling.  For  example, 
the  PA  DEP  requires  at  least  three 
samples  to  have  been  collected  prior  to 
submission  of  a  remining  permit 
application.  In  theory,  this  can  be 
accomplished  within  60  days  (by 
sampling  on  days  1,  30  and  60).  EPA 
also  believes,  optimistically,  that  it  will 
take  at  least  2  months  for  an  operator  to 
prepare  a  permit  application  due  to  the 
necessity  of  complying  with  SMCRA, 
and  a  miniTniim  of  6  months  for  permit 
review  and  approval.  Thus,  if  the  permit 
were  approved  in  an  unusually  short 
time,  a  mine  operator  would  need  to 
obtain  an  additional  2  or  3  monthly 
samples  in  order  to  acauniUate  12 
months  of  baseline  data,  and  more 
likely,  a  12-month  sampling  program 
could  be  completed  before  permit 
approval.  Thus,  because  of  the  SMCRA 
requirements  and  Pennsylvania's 
success,  EPA  does  not  believe  that 
requiring  12  monthly  samples  places  an 
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imdue  burden  on  mine  operators,  and 
EPA  believes  it  is  more  likely  that  a 
mine' operator  will  be  able  to  obtain  12 
samples  during  the  permitting  process  if 
the  operator  identifies  and  plans  for 
baseline  sampling  early  in  the  remining 
process. 

In  addition,  EPA  notes  that  the 
baseline  sample  collection  requirements 
of  this  rule  protect  both  the  remining 
operator  and  the  environment.  If 
baseline  characterization  of  pre-existing 
pollutant  discharges  is  inadequate  (for 
example,  if  it  is  based  on  too  few 
samples),  there  is  a  chance  that  an 
operator  could  consistently  face 
noncompliance  by  discharjging  poUutant 
loadings  above  an  underestimated 
baseline  that  did  not  adequately 
incorporate  natural  variation  in 
pollutant  loading.  In  addition,  there  is 
the  chance  that  environmental 
improvement  could  be  )eopardized  by 
allowing  for  pollutant  loading 
discharges  at  high  levels  that  still  fall 
below  an  overestimated  baseline. 

Finally,  as  discussed  in  the  Coal 
Remining  Statistical  Support  Document 
(EPA-821-B-01-011),  and  in  Statistical 
Analysis  of  Abandoned  Mine  Drainage 
in  the  Assessment  of  Pollution  Load 
(EPA-821-B-01-014).  EPA  believes  that 
12  monthly  samples  are  the  minimum  to 
derive  a  statistjc^y  sound  estimate  of 
baseline. 

Comment:  EPA  should  consider 
expanding  the  rule  to  allow  for 
alternative  remining  limits  for  other 
parameters,  including  suspended  solids 
and  settleable  solids.  The  same  rationale 
justifying  alternative  limits  for  acid 
mine  drainage  should  apply  to  all 
existing  water  quality  problems  from 
abandoned  mine  lands.  For  instance,  in 
Virginia,  the  State's  1998  303(d)  list 
identifies  fifteen  streams  in  the 
coalfields  impaired  by  resoiuce 
extraction.  Ctaily  two  of  those  streams 
are  identified  as  impaired  by  AMD  and 
only  one  by  active  coal  mining.  The 
majority  of  the  impaired  streams  have 
been  impacted  by  discharges  frt>m 
abandoned  underground  mines  or 
drainage  from  unreclaimed  surface 
mines  containing  high  levels  of 
dissolved,  settleable,  and  suspended 
solids.  Coal  companies  will  continue  to 
be  discouraged  from  assuming  these 
significant  drainage  and  discharge 
liabilities  without  some  alternative 
effluent  limitations. 

Response:  Based  on  the  baseline 
conditions  of  sediment  present  at  some 
AML,  EPA  believes  that  the  benefits  of 
remining  may  be  severely  limited  if  EPA 
does  not  address  sediment  in  the  final 
rule.  In  accordance  with  the  intent  of 
the  Rahall  Amendment,  which  seeks  to 
encourage  remining  while  ensuring  that 


the  remining  activity  will  potentially 
improve  and  reclaim  AML,  and  due  to 
comments  received  on  the  NOD  A,  EPA 
is  establishing  altemative.limits  for 
sediment  in  pre-existing  discharges. 

Comment:  EPA  does  not  have  the 
authority  to  promulgate  alternative 
standards  for  sediment  because  this  is 
inconsistent  with  the  Rahall 
amendment. 

Response:  The  authority  for  today's 
rule  is  section  304(b)  of  the  Clean  Water 
Act,  which  requires  the  Agency  to  adopt 
and  revise  regulations  providing 
guidelines  for  effluent  limitations  as 
appropriate.  The  Rahall  Amendment, 
section  301(p)  of  the  Act,  provided 
specific  authority  for  modified,  less 
stringent  effluent  limitations  for 
specified  coal  remining  operations. 
Because  the  effluent  limitations 
guidelines  for  the  Coal  Mining  Point 
Source  Category  did  not  provide  any 
different  reqiiirements  for  coal  remining 
operations,  the  Rahall  Amendment 
provided  the  only  basis  for  issuing 
permits  containing  modified 
requirements  to  remining  operations.  In 
promulgating  today's  regulations 
adopting  effluent  limitation  guidelines 
for  the  coal  remining  subcategory.  EPA 
is  adopting  requirements  that  are 
consistent  with,  but  not  necessarily 
identical  to,  the  provisions  of  the  Rahall 
Amendment.  The  applicability  of  these 
effluent  limitation  guidelines  to 
remining  operations  in  AML  abandoned 
after  tlje  enactment  of  SMCRA  is  within 
EPA's  discretion  \mder  section  304(b). 

B.  Western  Alkaline  Coal  Mining 
Subcategory 

Conunent:  EPA  documents  related  to 
the  rule  assume  that  the  proposed 
Western  Alkaline  Coal  Mining 
Subcategory  would  have  no  "significant 
impacts  on  relative  coal  production  in 
the  West  versus  the  East"  but  fail  to 
detail  the  basis  for  this  assumption. 

Response:  EPA  further  examined  the 
potential  impact  of  the  proposed 
guidelines  on  the  competitiveness  of 
coal  production  in  the  East  relative  to 
coal  production  in  the  West.  This 
analysis  supported  EPA's  conclusions 
that  the  rule  would  have  no  significant 
impact  on  competitiveness.  The  revised 
estimated  cost  savings  comprise  an 
average  of  about  $0,033  saved  per  ton  of 
coal  produced  in  western  alkaline 
siuface  mines  or  about  0.4  percent  of  the 
value  of  coal  production.  Tliis  relatively 
small  percentage  decrease  in  delivered 
price,  combined  with  the  effect  of 
transportation  costs,  suggest  that  the 
impact  of  the  savings  on  the  relative 
competitiveness  of  eastern  and  western 
coal  should  be  very  small.  A  detailed 
analysis  of  this  issue  is  presented  in  the 


economic  analysis,  included  in  the 
rulemaking  record. 

Comment:  The  commenter  believes 
that  if  modeling  can  demonstrate 
compliance  it  does  not  matter  where  the 
runoff  originates.  The  commenter 
supports  the  expansion  of  the  Western 
Alkaline  Coal  Mining  Subcategory  to 
include  drainage  from  active  mining 
areas. 

Response:  The  Agency  has  considered 
the  use  of  alternative  sediment  controls 
for  non-process  areas  in  addition  to 
reclamation  areas.  EPA  determined  that 
alternative  sediment  controls  were 
appropriate  for  reclamation  areas  for 
severd  reasons.  These  reasons  included 
that  sediment  is  a  natural  component  of 
runoff  in  arid  watersheds,  that  sediment 
is  typically  the  only  parameter  of 
concern  in  runoff  from  western  alkaline 
reclamation  areas,  that  BMPs  are  proven 
to  be  effective  at  controlling  sediment, 
and  that  computer  modeling  procedures 
are  able  to  accurately  predict  sediment 
runoff  conditions.  Dlie  to  comments 
received  in  support  of  expanding  the 
area  of  alternative  sediment  controls, 
EPA  evaluated  additional  non-process 
areas  under  the  same  set  of 
circiunstances.  Based  on  this  rationale, 
in  addition  to  comments  and  data 
received  on  the  proposal,  EPA 
determined  that  similar  circumstances 
exist  for  nmoff  from  some  non-process 
mine  areas  including  brushing  and 
grubbing  areas,  topsoil  stockpiling  areas, 
and  regraded  areas.  In  each  of  these 
areas,  sediment  is  typically  the  only 
parameter  of  concern,  BMPs  can  be 
implemented  to  maintain  sediment 
levels  below  baseline,  and  modeUng 
procedures  are  appropriate.  Therefore, 
EPA  has  expanded  the  Western  Alkaline 
Coal  Mining  Subcategory  to  include 
these  areas  in  addition  to  the  mining 
reclamation  area.  However,  EPA 
decided  not  to  include  spoil  piles  in  the 
Western  Alkaline  Coal  Mining 
Subcategory  due  to  the  lack  of 
applicable  BMPs,  the  lack  of  adequate 
modeling  procediues  for  an 
unconsolidated  land  area,  and  the 
potential  for  contamination  of  the 
nmoff.  See  section  V.B.3  for  further 
explanation. 

Comment:  If  indeed  there  are  serious 
negative  impacts  to  retaining 
segmentation  ponds  after  active  mining 
has  ceased,  then  EPA  has  chosen  the 
wrong  solution.  The  obvious  remedy  is 
to  enforce  the  existing  regulations,  not 
change  them  to  accommodate  these 
negative  impacts  that  violate  Federal 
and  State  mining  laws. 

Response:  EPA  notes  that  it  has 
received  conunents  from  other 
stakeholders  which  have  both  agreed 
and  disagreed  with  EPA's  assertion  that 
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sedimentation  ponds  may  be  causing 
negative  environmental  impacts.  EPA 
believes  that  sedimentation  ponds, 
when  constructed  to  meet  numeric 
discharge  standards,  may  cause  negative 
environmental  impacts  in  certain 
circumstances.  EPA  listed  the  potential 
impacts  in  the  proposal  which  include 
loss  of  water  due  to  evaporation, 
additional  land  disturbance,  accelerated 
erosion,  and  upset  of  the  natural 
hydrologic  balance.  While  in  many 
cases  sedimentation  ponds  are  not 
causing  negative  impacts.  EPA  also 
believes  that  there  are  instances  where 
sedimentation  ponds  are  causing  upsets 
to  the  natural  hydrologic  balance.  As 
discussed  in  the  preamble,  EPA  believes 
that  the  most  environmentally 
responsible  goal  is  to  maintain  sediment 
loads  at  pre-distiirbed  conditions. 

The  negative  impacts  caused  by  the 
exclusive  use  of  sedimentation  ponds 
cannot  necessarily  be  remedied  by 
enforcing  existing  regulations.  For 
example,  water  loss  hom  a 
sedimentation  pond  cannot  reasonably 
be  controlled.  Additionally,  land  must 
be  disturbed  during  the  construction, 
maintenance,  and  removal  of  the 
sedimentation  ponds.  Although  this 
land  must  eventually  be  reclaimed  in 
order  to  meet  existing  regulations,  EPA 
estimates  that  600  acres  per  year  will 
not  be  disturbed  due  to  implementation 
of  the  sediment  control  plan  required  by 
the  Western  Alkaline  Coal  Mining 
Subcategory. 

OSMRE  regulations  require  that  mine 
operators  "minimize  the  disturbances  to 
the  prevailing  hydrologic  balance  at  the 
mine-site  and  in  associated  offsite  areas 
and  to  the  quality  and  quantity  of  water 
in  surfece  and  ground  water  systems 
both  during  and  after  sur&ce  coal 
mining  operations  and  during 
reclamation  *  *  *"  (SMCRA  section 
515(b)(10)).  While  existing  EPA 
regulations  at  40  CFR  part  434,  subpart 
E  Post-Mining  Areas  require  that 
wastewater  discharges  from  reclamation 
areas  contain  less  than  0.5  ml/L 
settleable  solids,  EPA  has  concluded 
that  background  sediment 
concentrations  in  the  arid  and  semiarid 
west  are  significantly  higher  than  the 
0.5  ml/L  standard.  EPA  has  recognized 
this  discrepancy  by  adopting  the 
Western  Alkaline  Subcat^ory. 

Comment:  In  Colorado,  all  of  the  coal 
mines  rely  extensively  on  approved  and 
permitted  sedimentation  ponds  to 
ensure  compliance  with  applicable 
discharge  standards,  to  control  sediment 
and  to  protect  downstream  water 
quality.  Colorado's  topography  and 
hydiologic  r^ime  generally  dictate  the 
need  for  sedimentation  ponds  to  achieve 
this  compliance  and  protection.  The 


proposed  alternative  standards  and 
practices  may  also  be  applicable  in 
some  cases  and  such  options  should  be 
allowed.  However,  we  recommend  that 
the  rules  clearly  include  a  "grandfather 
clause"  which  states  that  mines  can 
continue  to  utilize,  now  and  in  the 
future,  sedimentation  ponds  with 
nujneric  standard  methods. 

Response:  EPA  notes  that  in  many 
cases,  sedimentation  ponds  may  be 
necessary  to  meet  water  quality 
standards  or  to  protect  receiving  streams 
and  has  concluded  that  the  use  of 
sedimentation  ponds  should  be 
determined  on  a  site  by  site  basis  in 
accordance  with  computer  modeling, 
NPDES  permit  authorities  and  SMCRA 
permit  authorities.  EPA  does  not  believe 
that  a  "grandfather  clause"  is  necessary 
to  address  the  commenter's  concerns. 
EPA  has  clearly  stated  in  the  proposed 
and  final  preamble  that  sedimentation 
ponds  are  considered  a  BMP  which  may 
be  necessary  in  certain  circumstances  to 
protect  water  quality.  EPA  also  believes 
that  nimieric  limitations  may  be 
necessary  in  certain  circumstances  to 
protect  water  quality,  and  recognizes 
that  the  NPDES  authority  can  impose 
numeric  effluent  limits  on  point  source 
discharges  from  reclamation  areas 
where  necessary  to  meet  water  quality 
standards. 

Comment:  A  commenter  would  like 
further  clarification  regarding  the  use  of 
the  term  "natural"  in  reference  to 
sediment  loading,  background  levels 
and  undisturbed  conditions.  In  New 
Mexico  most  land  cannot  be  considered 
"natiual"  since  it  has  been  disturbed 
some  way.  There  is  nothing  that  could 
be  considered  "natural". 

Response:  EPA  agrees  with  the 
commenter  that  "natural"  conditions 
are  not  the  same  as  "backgroimd" 
conditions  because  much  of  the 
applicable  land  has  been  distiubed  in 
some  way  by  activities  such  as  grazing 
or  development.  EPA  erroneously  used 
these  two  terms  interchangeably  in  the 
proposal.  EPA  has  revised  its  language 
in  the  final  preamble  and  rule  to  correct 
this  error  by  using  the  term  "pre-mined. 
undisturbed"  to  indicate  the  level  of 
sediment  present  prior  to  disturbance  by 
siuface  coal  mining. 

Comment:  The  successful 
enforcement  of  both  SMCRA  and  Clean 
Water  Act  requirements  on  the  coal 
industry  is,  at  best,  a  tenuous  situation. 
EPA  proposes  to  eliminate  niuneric 
effluent  limitations  in  the  western 
alkaline  coal  mining  subcategory  and 
instead  place  its  trust  in  control  plans 
based  on  computer  modeling.  This 
rather  subjective  standard  would  be 
difficult  to  enforce. 


Response:  As  docimiented  by 
comments  submitted  by  the  Office  of 
Surface  Mining,  State  and  Tribal 
regulatory  authorities,  and  mine 
operators,  EPA  does  not  agree  that 
enforcement  of  both  SMCRA  and  CWA 
requirements  wiU  be  difficult.  In  fact, 
EPA  believes  that  the  new  subcategory 
requirements  will  be  much  easier  to 
enforce  than  nuimeric  limits.  As 
described  in  the  proposal, 
implementation  of  a  sediment  control 
plan  based  on  computer  modeling  will 
allow  inspectors  to  determine 
compliance  at  any  time,  regardless  of 
whether  or  not  precipitation  has 
occurred.  Additionally,  EPA  does  not 
agree  that  computer  modeling  produces 
a  "subjective"  standard.  The  RUSLE  and 
SEDCAD  models  are  well  documented 
models  based  on  many  years  of 
experience.  As  documented  by 
comments  submitted,  these  models  are 
conunonly  used  by  regulatory 
authorities  to  determine  sediment 
loadings. 

Comment:  The  requirements  for  the 
proposed  western  alkaline  coal  mining 
subcategory  have  the  potential  to 
duplicate  many  permitting,  inspection, 
and  enforcement  provisions  of  SMCRA. 

Response;  EPA  does  not  intend  for  the 
new  subcategory  requirements  to  result 
in  a  duplication  of  work.  Rather.  EPA 
believes  that  compliance  determinations 
imder  today's  rule  will  encourage 
coordination  and  cooperation  between 
SMCRA  and  NPDES  authorities.  EPA 
believes  that,  in  many  cases,  the  NPDES 
permit  authority  may  not  have  the 
expertise  or  resources  to  adequately 
review  mining  related  sediment  control 
plans  and  associated  modeling  efforts. 
EPA  recognizes  that  the  requirements 
for  permit  application  provided  imder 
SMCRA  section  507,  reclamation  plans 
provided  imder  SMCRA  section  508. 
and  inspections  and  monitoring 
provided  imder  SMCRA  section  517  are. 
in  most  cases,  substantial  and  adequate. 
EPA  envisions  that  approval  by  OSMRE 
or  the  delegated  authority  on  the 
modeling  effort  and  sediment  control 
plan  will  often.be  sufficient  to  satisfy 
the  NPDES  permitting  authority.  As 
stated  in  Section  XI.2.C  of  this 
document,  this  may  require  a 
Memorandxun  of  Understanding  to  be 
developed  to  further  the  cooperation 
between  regulatory  agencies. 

Conmient:  Some  experience  with 
sedimentation  ponds  in  the  arid  and 
semiarid  West  is  that  downstream 
erosion  caused  by  "clear  water         « 
discharge,"  while  theoretically  possible, 
is  not  generally  a  problem  because 
storm  runoff  at  most  western  mines  is 
stored  and  rarely  discharges  from  these 
ponds.  Water  is  mostly  lost  to 
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evaporation  and  seepage.  Also,  in 
northwest  Colorado,  coal  mine  operators 
may  also  discharge  into  streams  that,  by 
contrast,  are  shrub  lined,  stable  and  not 
subject  to  additional  erosion  or 
scouring.  Thus,  sedimentation  ponds 
produce  environmental  benefits  and  are 
generally  used  by  coal  mine  operators  in 
the  Uinta  Basin  to  meet  applicable 
discharge  requirements. 

Response:  EPA  thanks  the  conunenter 
for  clarification  that  "clear  water 
discharge"  may  not  typically  be  a 
problem.  Comment  on  this  issue  has 
been  varied.  Some  commenters  have 
supported  the  claim  that  sedimentation 
ponds  disturb  downstream  hydrologic 
balances  and  the  "clear  water" 
discharge  from  such  ponds  can  cause 
erosion  to  receiving  streams.  Other 
commenters  have  noted  that  they  have 
not  foimd  this  to  be  the  case. 

EPA  agrees  that  sedimentation  ponds 
do  not  necessarily  result  in  adverse 
environmental  impacts.  EPA  believes 
that  ponds  may  be  necessary  in  certain 
circumstances  to  ensure  that  sediment 
levels  are  maintained  below  pre-mine 
levels.  EPA  notes  that  ponds  are  one  of 
a  suite  of  BMPs  that  a  mine  may  install 
in  order  to  meet  reclamation  standards. 
However,  ponds  may  not  be  necessary 
in  all  circumstances  and  the  use  of  other 
BMPs  such  as  check  dams,  vegetation, 
silt  fences,  and  other  construction 
practices  may  be  equally  protective  of 
the  environment.  C>ne  advantage  of 
using  BMPs  in  lieu  of,  or  in  addition  to, 
ponds  is  that  less  land  is  distiubed  for 
pond  construction  and  removal. 

EPA  also  acknowledges  there  are 
differences  in  background  conditions 
among  sites  in  the  West.  For  this  reason, 
EPA  has  established  a  regulatory 
structure  for  the  Western  Alkaline  Coal 
Mining  Subcategory  that  allows  mine 
sites  to  design  site-specific  sediment 
control  plans  that  demonstral^that  the 
discharge  of  sediment  will  not  be  greater 
than  pre-mined,  imdisturbed 
conditions.  Therefore,  the  sediment 
control  plan  and  discharge  limitations 
for  a  mine  in  northwest  Colorado  will 
likely  be  different  bom  a  mine  site  in 
New  Mexico. 

Comment:  Models  are  constantly  in  a 
state  of  upgrade,  thus  model  predictions 
written  into  an  operator's  permit 
application  package  can  become 
outdated.  New  models  may  be  released 
that  better  predict  sediment  jdeld  for 
reclaimed  areas  than  one  used  for  the 
original  reclamation  and  hydrologic 
analysis.  The  commenter  recommends 
that  EPA  stipulate  in  the  final  regulation 
flexibility  with  regard  to  models  that 
OSMRE  validates  for  developing 
sediment  yield  standards. 


Response:  EPA  proposed  and 
finalized  the  following  language 
regarding  acceptable  computer  models: 
""The  operator  must  use  the  same 
watershed  model  that  was  or  will  be 
used  to  acquire  the  SMCRA  permit ." 
EPA  intends  this  to  mean  that  a  mine 
can  use  the  upgraded  version  of  a 
computer  model  that  was  used  in  the 
original  application.  For  example,  if  the 
mine  used  SEDCAD  4.0  in  their 
application,  then  the  mine  operator 
could  use  SEDCAD  5.0  in  subsequent 
modeling  procedures.  This  does  not 
mean  that  the  operator  could  switch  to 
an  entirely  new  model  that  was  not 
approved  in  the  original  mine  permit. 
EPA  believes  that  this  language  provides 
the  necessary  flexibility  that  the 
commenter  desires  to  use  the  most 
recent  and  appropriate  modeling 
proceduj*. 

Appendix  A:  Definitions,  Acronjrms, 
and  Abbreviations  Used  in  This 
Document 

Act— Clean  Water  Act 

Agency — U.S.  Environmental  Protection 
Agency 

Alkaline  mine  drainage — mine  drainage 
which,  before  any  treatment,  has  a  pH 
equal  to  or  greater  than  6.0  and  total  iron 
concentration  of  less  than  10  mg/1. 

AMD — Acid  mine  drainage,  which  means 
mine  drainage  which,  before  any  treatment, 
either  has  a  pH  of  less  than  6.0  or  a  total 
iron  concentration  equal  to  or  greater  than 
10  mg/1. 

AML — Abandoned  mine  land 

BAT— The  best  available  technology 
economically  achievable,  under  section 
304(b)(2)(B)  of  the  Clean  Water  Act 

BCT — Best  conventional  pollutant  control 
technology  under  section  304(b)(4)(B)  of 
the  Clean  Water  Act 

BMP — Best  management  practice 

BPT — Best  practicable  control  technology 
currently  available,  under  section  304(b)(1) 
of  the  Clean  Water  Act 

Brushing  and  grubbing  area — The  area  where 
woody  plant  materials  that  would  interfere 
with  soil  salvage  operations  have  been 
removed  or  incorporated  into  the  soil  that 
is  being  salvaged. 

CFR — Code  of  Federal  Regulations 

Clean  Water  Act— Federal  Water  Pollution 
Control  Act  Amendments  (33  U.S.C.  1251 
et  seq.) 

Conventional  pollutants — Constituents  of 
wastewater  as  determined  by  Section 
304(a)(4)  of  the  Clean  Water  Act,  including 
pollutants  classified  as  biochemical  oxygen 
demanding,  suspended  solids,  oil  and 
grease,  fecal  coliform,  and  pH 

CWA— Clean  Water  Act 

EPA— U.S.  Environmental  Protection  Agency 

FTE — Full-time  employees 

ICR— Information  Collection  Request 

NAICS — North  American  Industry 
Classification  System 

NPDES— National  Pollutant  Discharge 
Elimination  System 


NSPS — New  source  performance  standards 
under  Section  306  of  the  Clean  Water  Act 
0MB — Office  of  Management  and  Budget 
OSMRE  —Office  of  Surface  Mining, 

Reclamation  and  Enforcement 
Pollution  abatement  area — The  part  of  the 
permit  area  that  is  causing  or  contributing 
to  the  baseline  pollution  load  of  pre- 
existing discharges.  The  pollution 
abatement  area  must  include,  to  the  extent 
practicable,  areas  adjacent  to  and  nearby 
the  remining  operation  that  also  must  be 
affected  to  reduce  the  pollution  load  of  the 
pre-existing  discharges  and  may  include 
the  immediate  location  of  the  pre-existing 
discharges. 
POTW — Publicly-owned  treatment  works 
PP A— Pollution  Prevention  Act  of  1990 
Pre-existing  discharge — Any  discharge 
resulting  from  mining  activities  that  have 
been  abandoned  prior  to  the  time  of  the 
remining  permit  application. 
Pre-mined,  undisturbed — ^The  conditions 
present  at  the  time  of  a  mining  permit 
application. 
PSNS — Pretreatment  standards  for  new 

sources 
Reclamation  area — the  surface  area  of  a  coal 
mine  that  has  been  returned  to  required 
contour  and  on  which  revegetation 
(specifically,  seeding  or  planting)  work  has 
been  commenced. 
Regraded  area — The  surface  area  of  a  coal 
mine  which  has  been  returned  to  required    _ 
contour. 
Remining — Coal  remining  refers  to  a  coal 
mining  operation  at  a  site  on  which  coal 
mining  was  previously  conducted  and 
where  the  site  has  been  abandoned  or  the 
performance  bond  has  been  forfeited. 
RF A— Regulatory  Flexibility  Act 
RUSLE — Revised  Universal  Soil  Loss 

Equation 
SBA — Small  Business  Administration 
SBREFA— Small  Business  Regulatory 

Enforcement  Fairness  Act 
Sediment — All  undissolved  organic  and 
inorganic  material  transported  or  deposited 
by  water. 
Sediment  Yield— The  sum  of  the  soil  losses 
from  a  surface  minus  deposition  in  macro- 
topographic  depressions,  at  the  toe  of  the 
hillslope,  along  field  boundaries,  or  in 
terraces  and  channels  sculpted  into  the 
hillslope. 
SIC — Standard  Industrial  Classifications 
SMCRA— Surface  Mining  Control  and 

Reclamation  Act 
SS— Settleable  Solids 
Topsoil  stockpiling  area — The  area  outside 
the  rained-out  area  where  topsoil  is 
temporarily  stored  for  use  in  reclamation, 
including  containment  berms. 
Toxic  Pollutants— The  pollutants  designated 

by  EPA  as  toxic  in  40  CFR  401.15. 
TSS — Total  Suspended  Solids 
UMRA — Unfunded  Mandates  Reform  Act 
U.S.C— United  States  Code 
WTP— Willingness  to  pay 

List  of  Subjects 

40  CFR  Part  9 

Reporting  and  recordkeeping 
requirements. 
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40  CFR  Part  434  \ 

EnviTonmental  protection,  Mines, 
Reporting  and  recordkeeping 
requirements,  Waste  treatment  and 
disposal,  Water  pollution  control. 

Dated:  December  27,  2001. 
C3iriatiiie  Todd  Whitman, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  Parts  9  and  434  are 
amended  as  follows: 


PART9-{AMENDE0] 


1.  The  authority  citation  for  part  9 
continues  to  read  as  follows: 

Anthority:  7  U.S.C.  135  et  seq.,  136-136y; 
15  U.S.C.  2001,  2003,  2005.  2006,  2601-2671; 
21  U.S.C.  331j,  346a,  348;  31  U.S.C.  9701;  33 
U.S.C.  1251  etseq.,  1311, 1313d,  1314, 1318, 
1321, 1326, 1330. 1342, 1344, 1345  (d)  and 
(e),  1361;  E.0. 11735.  38  FR  21243,  3  CFR, 
1971-1975  Comp.  p.  973;  42  U.S.C.  241, 
242b,  243,  246,  300f,  300g,  300g-l,  300g-2, 
300g-3,  300g-4.  300g-5,  300g-«.  300)-l. 
300H2.  300)-3.  300J-4.  300J-9, 1857  et  seq., 
6901-6992k.  7401-7671q,  7542.  9601-9657, 
11023. 11048.  j 

2.  hi  §  9.1  the  table  is  amended  by 
adding  a  new  heading  with  entries  in 
numerical  order  to  read  as  follows: 

|9.1    0MB  approvals  under  ttM  Paperwork 


40  CFR  citation 


0MB  control 
No. 


Coal  Mining  PoM  Source  Category 

434.72-434.75 2040-0239 

434.82-434.83 2040-0239 

434.85 2040-0239 

AppendM  B  ,...  204<M>239 

i 


PART  434— [AMENOEO] 

2.  The  authority  dtation  for  part  434 
continues  to  read  as  follows: 

Airtbority:  33  U.S.C.  1311, 1314(b),  (c).  (e), 
and  (g).  1316(b)  and  (c),  1317(b)  and  (c).  and 
1361.  I 

3.  Revise  §434.50  to  read  as  follows: 

|434cS0    Applicability. 

The  provisions  of  this  subpart  are 
applicable  to  discharges  from  post- 
mining  areas,  except  as  provided  in 
subpart  H — Western  Alkaline  Coal 
Mining  of  this  part. 

4.  Revise  §434.60  to  read  as  follows: 


§434.60    Applicability. 

The  provisions  of  this  subpart  F  apply 
to  this  part  434  as  specified  in  subparts 
B,  C,  D.  E  and  G  of  this  part. 

5.  Add  subpart  G,  consisting  of 
§§434.70  through  434.75,  to  read  as 
follows: 

Subpart  G — Coal  Remining 

Sec. 

434.70  Specialized  definitions. 

434.71  Applicability. 

434.72  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

434.73  Effluent  limitations  attainable  by 
application  of  the  best  available 
technology  economically  achievable 
(BAT). 

434.74  Effluent  limitations  attainable  by 
application  of  the  best  conventional 
pollutant  control  technology  (BCT). 

434.75  New  source  performance  standards 
(NSPS). 

Subpart  G— Coal  Remining 

§434.70    Specialized  definitions. 

(a)  The  term  coal  remining  operation 
means  a  coal  mining  operation  at  a  site 
on  which  coal  mining  was  previously 
conducted  and  where  the  site  has  been 
abandoned  or  the  performance  bond  has 
been  forfeited. 

(b)  The  term  pollution  abatement  area 
means  the  part  of  the  permit  area  that 

is  causing  or  contributing  to  the  baseline 
pollution  load  of  pre-existing 
discharges.  The  pollution  abatement 
area  must  include,  to  the  extent 
practicable,  areas  adjacent  to  and  nearby 
the  remining  operation  that  also  must  be 
affected  to  reduce  the  pollution  load  of 
the  pre-existing  discharges  and  may 
include  the  immediate  location  of  die 
pre-existing  discharges. 

(c)  The  term  pre-existing  discharge 
means  any  disdiarge  resulting  from 
mining  activities  that  have  been 
abandoned  prior  to  the  time  of  a 
remining  permit  application.  This  term 
shall  include  a  pre-existing  discharge 
that  is  relocated  as  a  result  of  the  . 
implementation  of  best  management 
practices  (BNfPs)  contained  in  the 
Pollution  Abatement  Plan. 

(d)  The  term  steep  slope  means  any 
slope  above  twenty  degrees  or  sudi 
lesser  slope  as  may  be  defined  by  the 
regulatory  authority  after  consideration 
of  soil,  climate,  and  other  characteristics 
of  a  region  or  State.  This  term  does  not 
apply  to  those  situations  in  which  an 
operator  is  mining  on  flat  or  gently 
rolling  terrain,  on  which  an  occasional 
steep  slope  is  encountered  and  through 
which  the  mining  operation  is  to 
proceed,  leaving  a  plain  or 
predominantly  flat  area. 


(e)  The  term  new  source  remining 
operation  means  a  remining  operation  at 
a  coal  mine  where  mining  first 
commences  after  February  22,  2002  and 
subsequently  becomes  an  abandoned 
mine. 

§434.71    Applicability. 

(a)  This  subpart  applies  to  pre- 
existing discharges  that  are  located 
within  or  are  hydrologically  connected 
to  pollution  abatement  areas  of  a  coal 
remining  operation. 

(b)  A  pre-existing  discharge  that  is 
intercepted  by  active  mining  or  that  is 
commingled  with  waste  streams  from 
active  mining  areas  for  treatment  is 
subject  to  the  provisions  of  §  434.61 
Commingling  of  waste  streams.  For  the 
purposes  of  this  subpart,  §434.61 
requires  compliance  with  applicable 
BPT,  BAT,  BCT,  and  NSPS  effluent 
limitations  in  subparts  C,  D,  and  F  of 
this  part.  Section  434.61  applies  to  the 
commingled  waste  stream  only  during 
the  time  when  the  pre-existing 
discharge  is  intercepted  by  active 
mining  or  is  conuningled  with  active 
mine  wastewater  for  treatment  or 
discharge.  After  commingling  has 
ceased,  the  pre-existing  discharge  is 
subject  to  the  provisions  of  this  part 

(c)  In  situations  where  coal  remining 
operations  seek  reissuance  of  an  existing 
remining  permit  with  BPJ  limitations 
and  the  r^ulatory  authority  determines 
that  it  is  not  feasible  for  a  remining 
operator  to  re-establish  baseline 
pollutant  levels  in  accordance  with  the 
statistical  procedures  contained  in 
Appendix  B  of  this  part,  pre-existing 
discharge  limitations  at  existing 
remining  operatibns  shall  remain 
subject  to  baseline  pollutant  levels 
established  during  the  original  permit 
application. 

(d)  The  effluent  limitations  in  this 
subpart  agj^ly  to  pre-existing  discharges 
until  the  appropriate  SMCRA  authority 
has  authorized  bond  release. 

§434.72    Effluent  Hmltations  attainable  by 
ttie  appltoation  oTlhe  best  practicable 
control  tsdmology  currently  availal)le 
(BPT). 

(a)  The  operator  must  submit  a  site- 
specific  Pollution  Abatement  Plan  to  the 
permitting  authority  for  the  pollution 
abatement  area.  The  plan  must  be 
approved  by  the  permitting  authority 
and  incorporated  into  the  permit  as  an 
effluent  limitation.  The  Pollution 
Abatement  Plan  must  identify 
characteristics  of  die  pollution 
abatement  area  and  the  pre-existing 
discharges.  The  Pollution  Abatement 
Plan  must  be  designed  to  reduce  the 
pollution  load  bom.  pre-existing 
discharges  and  must  identify  the 
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selected  best  management  practices 
(BMPs)  to  be  used.  The  plan  must 
describe  the  design  specifications, 
construction  specifications, 
maintenance  schedules,  criteria  for 


monitoring  and  inspection,  and 
expected  performance  of  the  BMPs.  The 
BMPs  must  be  implemented  as  specified 
in  the  plan. 

Effluent  Limitations 


(b)  (1)  Except  as  provided  in  40  CFR 
125.30  throu^  125.32  and  paragraph 
(b)(2)  of  this  section,  the  following 
effluent  limits  apply  to  pre-existing 
discharges: 


Pdlutant 


(i)  Iron,  total  

(ii)  Manganese,  total 

(iii)  Acidity,  net 

(Iv)  TSS 


Requirement 


May  not  exceed  baseline  loadings  (as  defined  by  Appendix  6  of  this 
part). 

May  not  exceed  baseline  loadings  (as  defined  by  Appendix  B  of  this 
part). 

May  not  exceed  baseline  loadings  (as  defined  by  Appendix  B  of  this 
part). 

During  remining  and  reclamation,  may  not  exceed  baseline  loadings 
(as  defined  by  Appendix  B  of  this  part). 

Prior  to  bond  release,  the  pre-existing  discharge  must  meet  the  appli- 
cable standards  for  TSS  or  SS  contained  in  Subpart  E.^ 


1 A  pre-existing  discharge  is  exempt  from  meeting  standards  in  Subpart  E  of  this  part  for  TSS  and  SS  when  the  pemitting  authority  detennines 
that  Subpart  E  standards  are  infeasibte  or  impractical  based  on  the  site-specific  conditions  of  soil,  climate,  topography,  steep  slopes,  or  other 
baseline  conditions  provided  that  the  operator  demonstrates  that  significant  reductions  of  TSS  and  SS  will  be  achieved  through  the  incorporatton 
of  sediment  control  BMPs  into  the  Pollution  Abatement  Plan  as  required  by  paragraph  (a)  of  this  section. 


(2)  If  the  permitting  authority 
determines  that  it  is.  infeasible  to  collect 
samples  for  establishing  4he  baseline 
poUiitant  levels- pursuant  to  paragraph 
(b)(1)  of  this  section,  and  that  remining 
vtrill  result  in  significant  improvement 
that  would  not  otherwise  occur,  then 
the  niuneric  effluent  limitations  in 
paragt^h  (b)(1)  of  this  section  do  not 
apply.  Pre-existing  discharges  for  which 
it  isiitfeasible  to  collect  samples  for 
.determination  of  baseline  pollutant 
levels  include,  but  are  not  limited  to. 
discharges  that  exist  as  a  diffuse 
groimdwater  flow  that  cannot  be 
assessed  via  sample  collection;  a  base 
flow  to  a  receiving  stream  that  cannot  be 
monitored  separate  from  the  receiving 
stream;  a  discharge  on  a  steep  or 
hazardous  slope  that  is  inaccessible  for 
sample  collection;  or,- a  number  of  pre- 
existing discharges  so  extensive  that 
monitoring  of  individual  discharges  is 
infieasible. 

1434.73    Effluent  limitations  attainAle  by 
appUMUon  or  the  beet  avaHaMe  technology 
sconomicaNy  echlewable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
throu^  125.32  and  434.72(b)(2),  a  pre- 
existing discharge  must  comply  with  the 
effluent  limitations  listed  in  §  434.72(b) 
for  net  acidity,  iron  and  manganese.  The 
operator  must  also  submit  and 
implement  a  Pollution  Abatement  Plan 
as  required  in  §  434.72(a) . 

}  434.74    Effluent  limitations  attainable  by 
application  of  the  beet  convantionai 
poHutant  control  technology  (BCT). 

Except  as  provided  in  40  CFR  12S.30 
through  125.32  and  434.72(b)(2),  a  pre- 
existing discharge  must  comply  wi&  the 
effluent  limitations  listed  in  §  434.72(b) 
for  total  suspended  solids.  The  operator 


must  also  submit  and  implement  a 
Pollution  Abatement  Plan  as  required  in 
§  434.72(a). 

§434.75    New  source  performance 
standards  (NSPS). 

Except  as  provided  in  §  434.72(b)(2),  a 
pre-existing  discharge  fit>m  a  new 
source  remining  operation  must  comply 
with  the  effluent  limitations  listed  in  < 
§  434.72(b)  for  iron,  manganese,  acidity 
and  total  suspended  solids.  The 
operator  must  also  submit  and 
implement  a  Pollution  Abatement  Plan 
as  required  in  §  434.72(a). 

6.  Add  subpart  H,  consisting  of 
§§  434.80  through  434.85,  to  read  as 
follows: 

Subpart  H— Western  Alkaline  Coal  Mining 

Sec.  « 

434.80  Specialized  definitions. 

434.81  Applicability. 

434.82  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

434.83  Effluent  limitations  attainable  by 
application  of  the  best  available 
tedmology  economically  achievable 
(BAT).  . 

434.84  Effluent  limitations  attainable  by 
application  of  the  best  conventional 
pollutant  control  technology  (BCT)., 
[Reserved] 

434.85  New  source  performance  standards 
(NSPS). 

Subpart  H— WMtem  Allwiine  Coai 
Mining 

§434.80    Specialized  definitions. 

(a)  The  term  brushing  and  grabbing 
area  means  the  area  where  woody  plant 
materials  that  would  interfere  vdth  soil 
salvage  operations  have  been  removed 


or  incorporated  into  the  soil  that  is 
being  salvaged. 

(b)  The  term  regraded  area  means  the 
surfece  area  of  a  coal  mine  that  has  been 
retiimed  to  required  contour. 

(c)  The  term  sediment  means 
imdissolved  organic  and  inorganic 
material  transported  or  deposited  by 
water. 

(d>  The  term  sediment  yield  means  the 
sum  of  the  soil  losses  from  a  surface 
minus  deposition  in  macro-topographic 
depressions,  at  the  toe  of  the  hillslope, 
along  field  boundaries,  or  in  terraces 
and  channels  sculpted  into  the 
hillslope. 

(e)  The  term  topsail  stockpiling  area 
means  the  area  outside  the  mined-out 
area  where  topsoil  is  temporarily  stored 
for  use  in  reclamation,  including 
containment  berms. 

(f)  The  term  western  coal  mining 
operation  means  a  surface  or 
underground  coal  mining  operation 
located  in  the  interior  western  United 
States,  west  of  the  100th  meridian  west 
longitude,  in  an  arid  or  semiarid 
environment  with  an  average  annual 
precipitation  of  26.0  inches  or  less. 

§434J1    Applicability. 

(a)  This  subpart  applies  to  alkaline 
mine  drainage  at  western  coal  mining 
operations  from  reclamation  areas, 
brushing  and  grubbing  areas,  topsoil 
stockpiling  areas,  and  regraded  areas. 
'     (b)  This  subpart  applies  to  drainage  at 
western  coal  mining  operations  from 
reclamation  areas,  brushing  and 
grubbing  areas,  topsoil  stockpiling  areas, 
and  regraded  areas  where  the  discharge, 
before  any  treatment,  meets  all  the 
following  requirements: 
(1)  pH  is  equal  to  or  greater  than  6.0; 
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(2)  Dissolved  iron  concentration  is 
less  than  10  mg/L;  and 

(3)  Net  alkalinity  is  greater  than  zero, 
(c)  The  effluent  limitations  in  this 

subpart  apply  imtil  the  appropriate 
SMCRA  authority  has  authorized  bond 
release.  i 

f  434.82    Effluent  limttatkMs  attainable  by 
the  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32.  the  following  effluent 
limitations  apply  to  mine  drainage  from 
applicable  areas  of  western  coal  mining 
operations: 

(a)  The  operator  must  submit  a  site- 
specific  Sediment  Control  Plan  to  the 
permitting  authority  that  is  designed  to 
prevent  an  increase  in  the  average 
annual  sediment  yield  firom  pre-mined, 
undisturbed  conditions.  The  Sediment 
Control  Plan  must  ber  approved  by  the 
permitting  authority  and  be 
incorporated  into  the  permit  as  an 
effluent  limitation.  The  Sediment 
Control  Plan  must  identify  best 
management  practices  (BMPs)  and  also 
must  describe  design  specifications, 
construction  specifications, 
maintenance  schedules,  criteria  for 
inspection,  as  well  as  expected 
performance  and  longevity  of  the  best 
management  practices. 

(b)  Using  watershed  models,  the 
operator  must  demonstrate  that 
implementation  of  the  Sediment  Control 
Plan  will  result  in  average  annual 
sediment  yields  that  will  not  be  greater 
than  the  sediment  yield  levels  from  pre- 
mined,  undisturbed  conditions.  The 
operator  must  use  the  same  watershed 
model  that  was,  or  will  be,  used  to 
acquire  the  SMCRA  permit. 

(c)  The  operator  must  design, 
implement,  and  maintain  BMPs  in  the 
maimer  specified  in  the  Sediment 
Control  Plan. 

1434.83  Effluent  limitations  attainable  by 
application  of  ttte  best  available  technology 
economically  achievat)le  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  western 
coal  mining  operation  with  drainage 
subject  to  this  subpart  must  meet  the 
effluent  limitations  in  §  434.82. 

5434.84  Effluent  Hmitations  attainable  by 
application  of  the  beet  conventional 
pollutant  control  technology  (BCT). 
[Reeerved] 

5434.85  New  source  performance 
standards  (NSPS). 

Any  new  source  western  coal  mining 
operation  with  drainage  subject  to  this 
subpart  must  meet  the  effluent 
limitations  in  §434.82. 


6.  Part  434  is  amended  by  adding 
appendix  B  to  part  434  as  follows: 

Appendix  B  to  Part  434 — Baseline 
Determination  and  Compliance 
Monitoring  for  Pre-existing  Discharges 
at  Remining  Operations 

I.  General  Procedure  Requirements 

a.  This  appendix  presents  the  procedures 
to  be  used  for  establishing  effluent 
limitations  for  pre-existing  discharges  at  coal 
remining  operations,  in  accordance  with  the 
requirements  set  forth  in  Subpart  C;  Coal 
Remining.  The  requirements  specify  that 
pollutant  loadings  of  total  iron,  total 
manganese,  total  suspended  solids,  and  net 
acidity  in  pre-existing  discharges  shall  not 
exceed  baseline  pollutant  loadings.  The 
procedures  described  in  this  appendix  shall 
he  used  for  determining  site-specific, 
baseline  pollutant  loadings,  and  for 
determining  whether  discharge  loadings 
during  coal  remining  operations  have 
exceeded  the  baseline  loading.  Both  a 
monthly  (single-observation)  procedure  and 
an  annual  procedure  shall  be  applied,  as 
described  below. 

b.  In  order  to  sufficiently  characterize 
pollutant  loadings  during  baseline 
determination  and  during  each  annual 
monitoring  period,  it  is  required  that  at  least 
one  sample  result  be  obtained  per  month  for 
a  period  of  12  months. 

c.  Calculations  described  in  this  appendix 
must  be  applied  to  pollutant  loadings.  Each 
loading  value  is  calculated  as  the  product  of 
a  fiow  measurement  and  pollutant 
concentration  taken  on  the  same  date  at  the 
same  discharge  sampling  point,  using 
standard  units  of  flow  and  concentration  (to 
be  determined  by  the  permitting  authority). 
For  example,  flow  may  be  measured  in  cubic 
feet  per  second,  concentration  in  milligrams 
per  liter,  and  the  pollutant  loading  could  be 
calculated  in  pounds  per  year. 

d.  Accommodating  Data  Below  the 
Maximum  Daily  Limit  at  subpart  C  of  this 
part.  In  the  event  that  a  pollutant 
concentration  in  the  data  used  to  determine 
baseline  is  lower  than  the  daily  maximmn 
limitation  established  in  subpart  C  of  this 
part  for  active  mine  wastewater,  the 
statistical  procedures  should  not  establish  a 
baseline  more  stringent  than  the  BPT  and 
BAT  effluent  standards  established  in 
subpart  C  of  this  part.  Therefore,  if  the  total 
iron  concentration  in  a  baseline  sample  is 
below  7.0  mg/L,  or  the  total  manganese 
concentration  is  below  4.0  mg/L,  the  baseline 
sample  concentration  may  be  replaced  with 
7.0  mg/L  and  4.0  mg/L,  respectively,  for  the 
purposes  of  some  of  the  statistical 
calculations  in  this  Appendix  B.  The 
substituted  values  should  be  used  for  all 
methods  in  this  Appendix  B  with  the 
exception  of  the  calculation  of  the 
interquartile  range  (R)  in  Method  1  for  the 
annual  trigger  (Step  3),  and  in  Method  2  Cot 
the  single  observation  trigger  (Step  3).  The 
interquartile  range  (R)  is  the  difference 
between  the  quartiles  M-i  and  Mi;  these 
values  should  be  calculated  using  actual 
loadings  (based  on  measured  concentrations) 
when  they  are  used  to  calculate  R.  This 
should  be  done  in  order  to  account  for  the 
full  range  of  variability  in  the  data. 


n.  Procedure  for  Calculating  and  Applying 
a  Single-Observation  (Monthly)  Trigger 

Two  alternative  methods  are  provided  for 
calculating  a  single-observation  trigger.  One 
method  must  be  selected  and  applied  by  the 
permitting  authority  for  any  given  remining 
permit. 

A.  Method  1  for  Calculating  a  Single 
Observation  Trigger  (L) 

(1)  Coimt  the  number  of  baseline 
observations  taken  for  the  pollutant  of 
interest.  Label  this  number  n.  In  order  to 
sufficiently  characterize  pollutant  loadings 
during  baseline  determijaation  and  during 
each  annual  monitoring  period,  it  is  required 
that  at  least  one  sample  result  be  obtained 
per  month  for  a  period  of  12  months. 

(2)  Order  all  baseline  loading  observations 
from  lowest  to  highest.  Let  the  lowest 
number  (minimum]  be  x^i),  the  next-lowest  be 
X(2),  and  so  forth  until  the  highest  number 
(maximum)  is  x<n). 

(3)  If  fewer  than  17  baseline  observations 
were  obtained,  then  the  single  observation 
trigger  (L)  will  equal  the  maximum  of  the 
baseline  observations  (x<„)). 

(4)  If  at  least  17  baseline  observations  were 
obtained,  calculate  the  median  (M)  of  all 
baseline  observations: 

Instructions  for  calculation  of  a  median  of 
n  observations: 

If  n  is  odd,  then  M  equals  Xi„/2+iny 

For  example,  if  there  are  17  observations, 
then  M  =  X(n/2+if2)  =  Xfth  the  9th  highest 
observation. 

If  n  is  even,  then  M  equals  0.5  *  (x(n/2)  + 

X<n«+  I)). 

For  example,  if  there  are  18  observations, 
then  M  equals  0.5  multiplied  by  the  sum  of 
the  9th  and  10th  highest  observations. 

(a)  Next,  calculate  Mi  as  the  median  of  the 
subset  of  observations  that  range  from  the 
calculated  M  to  the  maximum  X(n);  that  is, 
calculate  the  median  of  all  x  larger  than  or 
equal  to  M. 

(b)  Next,  calculate  M2  as  the  median  of  the 
subset  of  observations  that  range  from  the 
calculated  Mi  to  X(„) ;  that  is,  calculate  the 
median  of  all  x  larger  than  or  equal  to  Mi. 

(c)  Next,  calculate  M3  as  the  median  of  the 
subset  of  observations  that  range  from  the 
calculated  M2  to  X(n) ;  that  is,  calculate  the 
median  of  all  x  larger  than  or  equal  to  M2. 

(d)  Finally,  calculate  the  single  observation 
trigger  (L)  as  the  median  of  the  subset  of 
observations  that  range  frtim  the  calculated 

M3  to  X(„,. 

Note:  When  subsetting  the  data  for  each  of 
steps  3a-3d,  the  subset  should  include  all 
observations  greater  than  or  equal  to  the 
median  calculated  in  the  previous  step.  If  the 
median  calculated  in  the  previous  step  is  not 
an  actual  observation,  it  is  not  included  in 
the  new  subset  of  observations.  The  new 
median  value  will  then  be  calculated  using 
the  median  procedure,  based  on  whether  the 
number  of  points  in  the  subset  is  odd  or 
even. 

(5)  Method  for  applying  the  single 
obseixation  trigger  (L)  to  determine  when  the 
baseline  level  has  been  exceeded 

If  two  successive  monthly  monitoring 
observations  both  exceed  L,  immediately 
begin  weekly  monitoring  for  four  weeks  (four 
weekly  samples). 


QAin 


J 

l?aflai>al    Vaaietar/Vn]      R7     Mn      1  c:  /  WorlnPcHnv     Taniinrv    S?.1      7.0117.  /  Rlllp.<i    and    RR01llatinT1.<: 


Federal  Register /Vol.  67,  No.  15/ Wednesday.  January  23.  2002 /Rules  and  Regulations  3409 


(a)  If  three  or  fewer  of  the  weekly 
observations  exceed  L,  resume  monthly 
monitoring  - 

(b)  If  all  four  weekly  observations  exceed 
L,  the  baseline  pollution  loading  has  been 
exceeded. 

B.  Method  2  for  Caltulating  a  Singh 
Observation  Trigger  (L) 

(1)  Follow  Method  1  above  to  obtain  Mi 
(the  third  quartile,  that  is,  the  75th 
percentile). 

(2)  Calculate  M- 1  as  the  median  of  the 
baseline  data  which  are  less  than  or  equal  to 
the  sample  median  M. 

(3)  Calculate  interquartile  range,  R  =  (Mi  - 
M-,). 

(4)  Calculate  the  single  observation  trigger 
Las 

L  =  M, +3*R 

(5)  If  two  successive  monthly  monitcHing 
observations  both  exceed  L,  immediately 
begin  weekly  monitoring  for  four  weeks  (four 
weekly  samples). 

(a)  If  three  or  fewer  of  the  we^y 
observations  exceed  L,  resume  monthly 
monitoring 

(b)  If  all  four  weekly  observations  exceed 
L,  the  baseline  pollution  loading  has  been 
exceeded. 

m.  Procedure  for  Calculating  and  Applying 
an  Annual  Trigger 

A.  Method  1  for  Ckilculating  and  Applying  an 
Annual  Trigger  (T) 

(1)  Calculate  M  and  Mi  of  the  baseline 
loading  data  as  described  above  under 
Method  1  for  the  single  observation  trigger. 


(2)  Calculate  M  _  i  as  the  median  of  the 
baseline  data  which  are  less  than  or  equal  to 
the  sample  median  M. 

(3)  Calculate  the  interquartile  range,  R  = 
(M,  -M-,). 

(4)  The  annual  trigger  for  baseline  (Tb)  is 
calculated  as: 


Tb  =  M  + 


(1.815  *R) 


where  n  is  the  number  of  baseline  loading 
observations. 

(5)  To  compare  baseline  loading  data  to 
observations  from  the  annual  monitoring 
period,  repeat  steps  1-3  for  the  set  of 
monitoring  observations.  Label  the  results  of 
the  calculations  M'  and  R'.  Let  m  be  the 
number  of  monitoring  observations. 

(6)  The  subtle  trigger  (Tm)  of  the 
monitoring  data  is  calculated  as: 


Tm  =  M'- 


(1.815  *R') 
-Jm 


(7)  If  Tm  >  Tb,  the  median  loading  of  the 
monitoring  observations  has  exceeded  the 
baseline  loading. 

B.  Method  2  for  Calculating  and  Applying  an 
Annual  Trigger  IT) 

Method  2  applies  the  Wilcoxon-Mann- 
Whitney  test  to  determine  whether  the 
median  loading  of  the  monitoring 
observations  has  exceeded  the  baseline 
median.  No  baseline  value  T  is  calculated. 

(1)  Steps  for  Conducting  the  Wilcoxon-Mann- 
WhiUiey  Test 

(a)  Let  n  be  the  number  of  baseline  loading 
observations  taken,  and  let  m  be  the  number 
of  monitoring  loading  observations  taken.  In 


order  to  sufficiently  characterize  pollutant 
loadings  during  baseline  determination  and 
during  each  annual  monitoring  period,  it  is 
required  that  at  least  one  sample  result  be 
obtained  per  month  for  a  period  of  12 
months. 

(b)  Order  the  combined  baseline  and 
monitoring  observations  from  smallest  to 
largest. 

(c)  Assign  a  rank  to  each  observation  based 
on  the  assigned  order:  the  smallest 
observation  will  have  rank  1,  the  next 
smallest  will  have  rank  2,  and  so  forth,  up 

to  the  highest  observation,  which  will  have 
rankn  -t-m. 

(1)  If  two  or  more  observations  are  tied 
(have  the  same  value),  then  the  average  rank 
for  those  observations  riiould  be  used.  For 
example,  suppose  the  following  four  values 
are  being  ranked: 
3. 4, 6. 4 

Since  3  is  the  lowest  of  the  four  numbers,  it 
would  be  assigned  a  rank  of  1.  The  highest 
of  the  four  numbers  is  6,  and  would  be 
assigned  a  rank  of  4.  The  other  two  numbers 
are  both  4.  Rather  than  aasign  one  a  rank  of 
2  and  the  other  a  rank  of  3.  the  average  of 
2  and  3  (i.e..  2.5)  is  given  to  both  numbers. 

(d)  Sum  all  the  assigned  ranks  of  the  n 
baseline  observations,  and  let  this  sum  be  S.. 

(e)  Obtain  the  critical  value  (C)  from  Table 
1.  When  12  monthly  data  are  available  for 
both  baseline  and  monitoring  (i.e.,  n  >  12  and 
m  =  12),  the  critical  value  C  is  99. 

(f)  Compare  C  to  S..  If  S„  is  less  than  C, 
then  the  monitoring  loadings  have  exceeded 
the  baseline  loadings. 

(2)  Example  Calculations  for  the  Wilcoxon- 
Mann-Whitney  Test 


BASELINE  DATA 


8.0 


9.0 


9.0 


10.0  12.0  15.0  17.0 


18.0 


MONITORING  DATA 


21.0  23.0  28.0  30.0 


9.0 


10.0  11.0 


12.0 


13.0  14.0  16.0  18.0  20.0  24.0  29.0  31.0 


BASELINE  RANKS 


1.0 


3.0 


3.0 


5.5 


8.5 


12.0 


14.0  15.5  18.0  19.0  21.0  23.0 


MONITCHUNG  RANKS 


3.0 


5.5 


7.0 


8.5 


10.0  11.0  13.0  15.5  17.0  20.0  22.0  24.0 


Sum  of  Ranks  for  Baseline  is  Sn  »  143.5,  critical  value  Is  C,m„  -  99. 


(3)  Critical  Values  for  the  Wilcoxon-Mann- 
WhitneyTest 

(a)- When  n  and  m  are  less  than  21,  use 
Table  1. 


In  order  to  find  the  appropriate  critical 
value,  match  column  with  correct  n  (number 
of  baseline  observations)  to  row  with  correct 
m  (number  of  monitoring  observations)'. 


3410   .       Federal  Register /Vol.  67,  No.  15 /Wednesday,  January  23.  2002 /Rules  and  Regulations 


Table  1.— Critical  Values  (C)  OF  THE  Wilcoxon-Mann-Whitney  Test 

(for  a  one-sided  test  at  the  0.001  significance  level) 

n 
m 

10 

11    - 

12 

13 

14 

15 

16 

17 

18 

19 

20 

10  

66 

79 

93 

109 

125 

142 

160 

179 

199 

220 

243 

11              

68 

82 

96 

112 

128 

145 

164 

183 

204 

225 

248 

12 , 

70 

84 

99 

115 

131 

149 

168 

188 

209 

231 

253 

13  

73 

87 

102 

118 

135 

153 

172 

192 

214 

236 

259 

14  

T5 

89 

104 

121 

138 

157 

176 

197 

218 

241 

265 

15  

77 

91 

107 

124 

142 

161 

180 

201 

223 

246 

270 

16  

79 

94 

110 

127 

145 

164 

185 

206 

228 

251 

276 

17  

81 

96 

113 

130 

149 

168 

189 

211 

233 

257 

281 

18  

83 

99 

116 

134 

152 

172 

193 

215 

238 

262 

287 

19  

85 

101 

119 

137 

156 

176 

197 

220 

243 

268 

293 

20  

88 

104 

121 

140 

160 

180 

202 

224 

248 

273 

299 

(b)  When  n  or  m  is  greater  than  20  and 
there  are  few  ties,  calculate  an  approximate 
critical  value  using  the  following  formula 


and  round  the  result  to  the  next  larger 
integer.  Let  N  =  n  +  m. 


CriticalValue  =  0.5*n*(N  +  l)-  3.0902  *  >*m(N-»-l)/12 


For  example,  this  calculation  provides  a 
result  of  295.76  for  n  =  m  =  20,  and  a  result 
of  96.476  forn  =  m  =  12.  Rounding  up 
produces  approximate  critical  values  of  296 
and  97. 


(c)  When  n  or  m  is  greater  than  20  and  the  ranks  or  average  ranks  of  all  N 

there  are  many  ties,  calculate  an  approximate     observations.  Let  N  =  n  +  m. 
critical  value  using  the  following  formula 
and  round  the  result  to  the  next  larger 
integer.  Let  S  be  the  sum  of  the  squares  of 


CriticalValue  =  0.5  *  n  *  (N  + 1)  -  3.0902  *  Vv 


In  the  preceding  formula,  calculate  V  using 


V  = 


n*m*S      n*m*(N  +  lr 


N*(N-1)         4*(N-1) 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  206 


RtN30S7-^D2S 


Disaster  Assistance;  Federal 
Assistance  to  Individuals  and 
Households 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  rule  would 
implement  section  206  of  the  Disaster 
Mitigation  Act  of  2000  by  consolidating 
"Temporary  Housing  Assistance"  and 
"Individual  and  Faioily  Grant 
Programs"  into  a  single  program  called 
"Federal  Assistance  to  Individuals  and 
Households".  Through  this 
consolidation  we  are  attempting  to 
streamline  the  administration  of  the 
provision  of  assistance  to  disaster 
victims. 

DATES:  We  (FEMA)  invite  your 
comments  on  this  proposed  rule,  which 
we  should  receive  by  March  11,  2002. 
ADDRESSES:  Please  send  any  comments 
on  this  proposed  rule  to  the  Rules 
Docket  Clerk,  Office  of  the  General 
Counsel,  Federal  Emergency 
Management  Agency,  room  840,  500  C 
Street,  SW.,  Washington,  DC  20472,  or 
(fax)  (202)  64&-4536,  or  (email) 
rules@fema.gov. 

FOR  RmiWR  INFORMATION  CONTACT: 
Lumumba  Yancey,  Readiness,  Response 
and  Recovery  Directorate,  (202)  646- 
3939.  or  (email)  at 
lumumba.yahcey@fema.gov. 

SUPPLEMSaARY  tFORMATION:  By  virtue 
of  its  enactment  of  section  206(a)  of  the 
Disaster  Mitigation  Act  of  2000,  Pub.L. 
106-390,  Congress  efiiectively  combined 
into  one  section  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (Stafford  Act,  or  the  Act) 
what  previously  had  been  two  separate 
provisions.  The  first  is  the  old  version 
of  section  408  of  the  Stafford  Act,  42 
U.S.C.  5174,  entitled  "Temporary 
Housing  Assistance".  The  second  is 
section  411  of  the  Stafford  Act,  42 
U.S.C.  5178.  entitled  "Individual  and 
Family  Ckant  Programs".  Under  section 
206(d)  of  Pub.L.  106-390,  this 
consolidation  of  sections  408  and  411  of 
the  Stafford  Act  will  not  become 
effective  until  18  months  after 
enactment  of  Pub.L.  106-390.  The 
President  signed  Pub.L.  106-390  on 
October  30,  2000;  the  new  consolidated 
authority  becomes  effective  on  May  1, 
2002.  Once  made  final  this  proposed 
rule  will  guide  FEMA's  implementation 
of  the  new  statutory  provision. 


The  intent  of  section  206  of  Pub.L. 
106-390  is  to  consolidate  and 
streamline  the  provision  of  assistance 
imder  sections  408  and  411  of  the 
Stafford  Act.  For  example,  House  Report 
No.  106-40  (the  report  that 
accompanied  H.R.  707,  which  became 
Pub.L.  106-390)  indicates  that  H.R.  707 
"attempts  to  increase  the  efficiency  of 
existing  disaster  assistance  programs  by 
eliminating  unnecessary  and 
complicated  aspects  of  the  program. 
This  includes  *   *  *  combining  the 
housing  and  individual  and  family 
assistance  programs."  See  p.  11  of 
House  Report  No.  106-40. 

Because  of  the  clear  Congressional 
interest  in  streamlining  the  provision  of - 
assistance  imder  the  new  version  of 
section  408  of  the  Act,  42  U.S.C.  5174, 
we  propose  to  administer  a  consolidated 
program  under  section  408.  Under  the  , 
new  version  of  42  U.S.C.  5174  there 
would  be  a  single  registration  period  for 
assistance  (see  §  206.103  of  the 
proposed  rule),  a  consolidated  statement 
of  eligibility  and  ineligibility  conditions 
for  assistance  (§  206.104  of  die  proposed 
rule),  a  consolidated  definition  of  the 
criteria  for  assistance  (§  206.105  of  the 
proposed  rule),  a  consolidated  appeal 
process  (§  206.106  of  the  proposed  rule), 
a  consolidated  process  for  recovery  of 
funds  (§  206.107  of  the  proposed  rule), 
and  a  consolidated  process  for  possible 
State  administration  of  certain  types  of 
assistance  that  are  authorized  by 
amended  section  408  (§206.111  of  the 
proposed  rule). 

We  anticipate  that  generally  FEMA 
will  administer  all  assistance  imder 
amended  42  U.S.C.  5174.  However, 
under  §  206.111  of  the  proposed  rule  the 
States  will  have  the  discretion  to 
administer  certain  types  of  assistance 
previously  known  as  the  Individual  and 
Family  Grant  Programs  (see  §  206.111(a) 
of  the  proposed  rule).  In  addition,  we 
anticipate  that  some  States  may  ask  to 
participate  in  the  management  of  a 
portion  of  the  direct  housing  program. 
The  decision  to  allow  States  to  do  so  is 
within  FEMA's  discretion,  which  we 
will  apply  by  a  Memorandum  of 
Understanding  (MOU).  States  that  wish 
to  administer  these  programs  woidd 
work  with  FEMA  to  develop  an  annual 
MOU  to  govern  their  activities  und«'  42 
U.S.C.  5174  as  a  precondition  of  active 
involvement  in  such  activities.  The 
MOUs  would  reflect  the  streamlined 
approach  to  the  activities  authorized  by 
42  U.S.C.  5174  and  would  describe 
different  optional  procedures  for  States 
to  use  in  the  administration  of  the 
program. 

Under  §  206.111(a)  of  the  proposed 
rule.  States  would  be  given  die  option 
to  administer  certain  types  of  assistance 


under  the  new  authority  entitled 
"Assistance  to  Address  Other  Needs." 
See  revised  42  U.S.C.  5174(e).  We 
drafted  the  proposed  regulation  to  give 
States  this  discretion  in  light  of  the 
language  of  42  U.S.C.  5174(f),  which 
authorizes  States  to  "request  a  grant 
from  (FEMA)  to  provide  financial 
assistance  to  individuals  and 
households  in  the  State  under  paragraph 
(e)*  *  *."  We  anticipate  that  most 
States  that  opt  to  administer  this 
program  will  use  FEMA's  processing 
system  in  performing  their  activities, 
but  we  also  plan  to  offer  States  the 
opportunity  to  administer  the  program 
more  independentiy.  At  the  same  time 
we  are  sensitive  to  the  clear  expression 
of  congressional  intent  to  consolidate 
and  streamline  assistance  under  the 
provision.  We  invite  comment  from  the 
public  on  the  tension  between  the  need 
to  consolidate  and  streamline  the 
activities  which  are  authorized  by  the 
new  version  of  42  U.S.C.  5174,  on  the 
one  hand,  and  the  need  to  ensure  the 
availability  of  an  active  State  role  in  the 
process,  on  the  other  hand. 

In  addition,  the  proposed  rule 
contemplates  that  in  some  situations 
States  may  opt  to  participate  in  the 
management  of  "direct"  disaster 
housing  assistance  programs  under  42 
U.S.C.  5174(c)(1)(B).  See  §206.11 1(b)  of 
the  proposed  rule.  Our  existing  rule  at 
44  CFR  206.101(s)  contemplates  the 
possibility  of  States  managing  any 
portion  of  a  temporary  housing  program. 
On  the  other  hand,  §  206.111(b)  of  the 
proposed  rule  ordy  contemplates  the 
possibility  of  a  State  managing  the 
"direct  housing"  authority  under  42 
U.S.C.  5174(c)(1)(B).  We  decided  to 
draft  the  regulation  in  a  more  limited 
manner  than  the  current  regulation 
because  of  the  clear  congressional  desire 
for  a  more  consolidated  and  streamlined 
program  imder  42  U.S.C.  5174.  At  the 
same  time  we  propose  to  continue  the 
policy  of  enabling  States  that  desire  to 
do  so  to  become  active  participants  in 
the  process  of  providing  temporary 
direct  housing  assistance  to  their 
residents  id  the  aftermath  of  major 
disasters. 

The  current  version  of  42  U.S.C.  5174 
does  not  contain  an  explicit  reference  to 
the  possibility  of  a  State  administering 
the  temporary  housing  authority  of  the  - 
Act.  Nevertheless.  FEMA  published  44 
CFR  206.101(s)  several  years  ago  in  spite 
of  the  lack  of  explicit  authority  for 
States  to  administer  any  portion  of  the 
temporary  housing  authorities  of  the 
Stafford  Act  Because  no  one  has 
questioned  this  rule  in  the  many  years 
diat  it  has  been  in  place,  we  believe  that 
there  is  implicit  authority  to  retain  a 
rule  that  csdls  for  possible  State 


Federal  Regjater/Vol.  67,  No.  15 /Wednesday,  January  23,  2002 /Proposed  Rules  3413 


management  of  the  temporary  direct 
housing  authority  of  the  Stafford  Act. 
We  solicit  input  from  the  public  on  this 
aspect  of  the  proposed  rule. 

42  U.S.C.  5174(b)  is  the  general 
authority  for  the  President  to  provide 
housing  assistance  to  disaster  victims, 
which  the  President  delegated  to  the 
Director  of  FEMA  under  Executive 
Order  12148.  This  new  paragraph 
explicitiy  indicates  that  FEMA  has 
authority  to  determine  the  most 
appropriate  form  of  housing  assistance 
to  provide  to  disaster  victims.  This  is  a 
new  provision  in  the  Stafford  Act  that 
in  the  past  we  addressed  in  our 
implementing  regulations.  In  addition, 
42  U.S.C.  51 74(b)  states  expliciUy  for 
the  first  time  ihat  we  can  provide  more 
than  one  form  of  housing  assistance  to 
disaster  victims  "based  on  the 
suitability  and  availability  of  the  types 
of  assistance,  to  meet  the  needs  of 
individuals  and  households  in  the 
particidar  disaster  situation."  See  42 
U.S.C.  5174(b)(2)(B). 

Section  408(a)(3)  of  the  previous 
version  of  the  Stafford  Act  stated  that 
"Federal  financial  and  operational 
assistance  under  this  section  shall 
continue  for  not  longer  than  18 
months...."  The  general  rule  under  this 
provision  is  that  all  forms  of  temporary 
housing  assistance  are  available  for  up 
to  18  months,  unless  FEMA  extends  the 
period  in  the  public  interest.  On  the 
other  hand,  imder  the  amended  version 
of  42  U.S.C.  5174(c)(l)(B)(ii)  the  only 
type  of  temporary  housing  assistance 
that  is  specifically  limited  to  18  months 
is  "direct"  housing  assistance  (e.g., 
mobile  homes  and  travel  trailers). 
However,  there  is  no  indication  in  the 
Disaster  Mitigation  Act  of  2000  that 
Congress  intended  for  other  forms  of 
temporary  housing  assistance  to  be 
available  generally  for  more  than  18 
months.  In  addition,  in  most  cases  if  we 
were  to  provide  rental  assistance  under 
die  new  version  of  42  U.S.C.  5174(c)(1) 
for  more  than  18  months,  the  total 
assistance  would  exceed  the  $25,000 
cap  that  is  imposed  by  amended  42 
U.S.C.  5174(h).  Therefore,  we  have 
included  a  provision  in  the  proposed 
rule  that  would  limit  temporary  housing 
assistance  generally  (rather  than  only  in 
the  case  of  the  provision  of  "direct" 
housing  assistance)  to  no  more  than  18 
months  (see  §  206.101(d)  of  the 
proposed  rule).  We  would  .appreciate 
comments  from  the  public  on  this 
aspect  of  the  proposed  rule. 

The  new  version  of  42  U.S.C.  5174(c) 
identifies  the  types  of  housing 
assistance  that  FEMA  can  provide  in  the 
aftermath  of  presidentially-declared 
major  disasters.  The  types  of  authorized 
housing  assistance  are: 


(1)  Financial  assistance  to  rent 
alternate  housing  (see  the  amended 
version  of  42  U.S.C.  5174(c)(1)(A),  as 
well  as  §  206.108(b)(l)(i)  of  die 
proposed  rule); 

(2)  "Direct"  housing  assistance  in  the 
form  of  temporary  housing  units  (e.g., 
mobile  homes  and  travel  trailers)  that 
FEMA  purchases  or  leases  for  disaster 
victims,  usuaUy  in  situations  where 
rental  accommodations  are  not  available 
(see  the  amended  version  of  42  U.S.C. 
5174(c)(1)(B).  as  well  as 

§  206.108(b)(l)(ii)  of  the  proposed  rule); 

(3)  Financial  assistance  (up  to  $5,000 
per  household)  for  the  repair  of  owner- 
occupied  private  residences,  utilities, 
and  residential  infrastructure  that  are 
damaged  in  major  disasters  (which  can 
be  provided  without  demonstrating  that 
a  disaster  victim's  housing  needs  can  be 
met  by  other  means,  other  than  by 
insurance  reimbursement)  (see  the 
amended  version  of  42  U.S.C. 
5174(c)(2),  as  well  as  §  206.108(b)(2)  of 
the  proposed  rule); 

(4)  Financial  assistance  (up  to  $10,000 
per  household)  for  the  replacement  df 
owner-occupied  private  residences  that 
are  damaged  by  major  disasters  (see  the 
amended  version  of  42  U.S.C. 
5174(c)(3).  as  well  as  §  206.108(b)(3)  of 
the  proposed  rule);  and 

(5)  Financial  assistance  or  direct 
assistance  to  disaster  victims  to 
construct  permanent  housing  in  insular 
areas  (i.e.,  the  Virgin  Islands,  Guam, 
American  Samoa,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands)  and  in  Puerto  Rico  and  other 
remote  locations  when  no  alternate 
housing  resources  are  available  and 
when  the  oth^  forms  of  authorized 
temporary  housing  assistance  are 
"unavailable,  infeasible,  or  not  cost- 
effective"  (see  the  amended  version  of 
42  U.S.C.  5174(c)(4),  as  well  as 

§  206.108(b)(4)  of  the  proposed  rule). 

There  are  several  significant 
differences  between  this  new  version  of 
the  Stafford  Act's  housing  authority  and 
the  previous  version.  The  previous 
version  of  42  U.S.C.  5174  was  entitied 
"Temporary  Housing  Assistance",  and  it 
authorized  exclusively  temporary 
assistance  to  address  the  housing  needs 
of  disaster  victims.  The  new  version  of 
42  U.S.C.  5174,  on  the  other  hand, 
contains  two  housing  authorities  that 
have  more  permanent  than  temporary 
features.  There  is  now  an  authorization 
for  replacement  housing  to  be  provided 
to  disaster  victims  (see  the  amended 
version  of  42  U.S.C.  5174(c)(3),  which 
we  discuss  below),  and  there  is  an 
authority  for  permanent  housing 
construction  at  the  new  version  of  42 
U.S.C.  5174(c)(4),  which  we  also  discuss 
below.  These  new  provisions  of  the  Act 


suggest  congressional  recognition  that  in 
some  unique  circumstances  we  should 
implement  the  traditionally  temporary 
housing  authorities  of  the  Stafford  Act 
so  as  to  provide  a  longer  term  solution 
to  the  housing  needs  of  disaster  victims. 

Another  change  to  the  Act  relates  to 
42  U.S.C.  5174(b)  of  the  earlier  version 
of  the  Act.  That  provision,  which  is  not 
in  the  new  version  of  the  temporary 
housing  authority,  authorized  the 
payment  of  mortjgage  or  rental  assistance 
to  disaster  victims  who,  as  a  result  of 
financial  hardship  caused  by  a  major 
disaster,  were  unable  to  continue  paying 
their  pre-disaster  rent  or  mortgages. 
Because  this  form  of  housing  assistance 
is  no  longer  in  the  Act,  for  major 
disasters  declared  on  or  after  May  1 , 
2002,  this  type  of  housing  assistance 
will  not  be  available  under  the  Stafford 
Act. 

Another  change  in  the  new  housing 
authority  relates  to  the  authority  to 
provide  financial  assistance  to  repair 
owner-occupied  residences  in  the 
afrermath  of  major  disasters.  The 
previous  version  of  this  authority  did 
not  contain  a  cap  on  the  amount  of  such 
assistance.  Our  practice  has  been  to 
impose  such  caps  administratively.  The 
new  version  of  the  temporary  housing 
authority  (see  the  revised  version  of  42 
U.S.C.  5174(c)(2))  contains  a  $5,000  cap 
on  this  type  of  assistance  (to  be  adjusted 
annually  to  reflect  changes  in  the 
Consumer  Price  Index).  See 
§  206.108(b)(2)  of  the  proposed  rule.  The 
$5,000  cap  would  cover  not  only  repairs 
to  owner-occupied  private  residences, 
but  also  hazard  mitigation  measures. 
The  legislative  history  relating  to  this 
new  provision  suggests  that  there  is 
some  confusion  whether  the  amended 
language  imposes  an  absolute  cap  on  the 
amount  of  authorized  repair  assistance. 
Although  we  believe  that  the  enacted 
provision  creates  an  absolute  $5,000  cap 
on  this  type  of  assistance,  we  are 
concerned  that  that  cap  might 
imprudenUy  tie  our  hands  in  our 
administration  of  this  provision  of  the 
revised  legislation.  Therefore,  we  ask  for 
public  comments  on  the  housing  repair 
authority  generally,  and  on  the  $5,000 
cap  in  particular. 

Congress  also  authorized  two  new 
forms  of  housing  assistance  in  the  new 
version  of  42  U.S.C.  5174.  The  first 
spears  at  42  U.S.C.  5174(c)(3).  This 
provision  authorizes  for  the  first  time  in 
the  history  of  the  Fed^al  disaster 
assistance  program  funding  to  replace 
owner-occupied  private  residences  that 
are  damaged  in  major  disasters.  The 
provision  of  the  proposed  regulation 
that  would  implement  this  new 
authority  appears  at  §  206.108(b)(3)  of 
the  proposed  rule.  The  proposed  rule 
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states  that  before  we  can  provide  this 
type  of  replacement  assistance,  an 
authorized  member  of  the  affected 
household  must  agree  to  purchase  flood 
insurance  on  the  replacement  housing 
unit  under  any  applicable  flood 
insurance  purchase  mandates  that  are 
created  by  the  Flood  Disaster  Protection 
Act  of  1973  and  the  National  Flood 
Insurance  Reform  Act  of  1994.  The 
proposed  rule  indicates  that  this  new 
replacement  housing  authority  would 
only  apply  where  an  owner-occupied 
private  residence  could  be  replaced  "in 
its  entirety"  for  $10,000  or  less  (adjusted 
annually  to  reflect  changes  in  the 
Consumer  Price  Index).  FEMA  does  not 
expect  that  it  will  be  feasible  to  use  this 
authority  often. 

The  second  new  form  of  housing 
assistance  in  the  new  version  of  42 
U.S.C.  5174  authorizes  the  construction 
of  permanent  housing  in  insular  areas 
and  other  remote  areas  where  it  would 
not  be  feasibly  or  cost-effective  to  rely 
on  other  types  of  temporary  housing 
assistance.  On  several  occasions  in  the 
past  we  have  provided  permanent 
housing  assistance  in  remote  insular 
areas  of  Puerto  Rico  and  various  Pacific 
islands  because  there  were  no  rental 
resources  available,  repairs  to  pre- 
disaster  residences  were  not  feasible, 
and  it  would  not  have  been  cost- 
efiiective  to  purchase  and  ship  mobile 
homes  or  other  readily-fabricated 
dwellings  to  the  disaster  sites.  The 
enactment  of  this  new  provision  reflects 
an  understanding  that  in  rare,  limited 
circumstances  permanent  hoiising 
assistance  may  be  the  only  viable  way 
to  provide  housing  in  the  aftermath  of 
major  disasters.  We  would  implement 
this  new  authority  imder  §  206.108(b)(4) 
of  the  proposed  regulation.  The  new 
authority  could  be  implemented  in 
insular  areas,  i.e..  the  Virgin  Islands, 
American  Samoa.  Guam,  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  and  in  Puerto  Rico  and  other 
areas  that  are  eligible  to  receive  disaster 
assistance  under  the  Stafford  Act,  but 
which  are  so  remote  as  to  make  other 
forms  of  housing  assistance  extremely 
difficult  and  costly  to  provide. 

The  regulations  that  implement  the 
current  version  of  42  U.S.C.  5174 
explicitly  refn  to  the  provision  of 
"transient  accommodations"  assistance. 
See  44  CFR  206.101(g)(l)(ii).  That 
provision  of  the  existing  regulations 
authorizes  FEMA  to  provide  short-term 
housing  assistance  fat  up  to  30  days  to 
help  disaster  victims  meet  their 
immediate  post-disaster  housing  needs. 
The  proposed  rule  that  we  publish 
today  does  not  expUcitly  refer  to 
"transient  accommodations",  but  we 
propose  to  provide  this  type  of  financial 


assistance  as  an  implicit  subset  of  the 
financial  assistance  that  we  will 
continue  to  provide  imder  the  revised 
version  of  42  U.S.C.  5174(c)(1)(A)  of  the 
Stafford  Act  and  under  §  206.108(b)(l)(i) 
of  the  proposed  rule. 

The  new  version  of  42  U.S.C.  5174(d) 
imposes  certain  terms  and  conditions  on 
the  provision  of  direct  housing 
assistance  to  disaster  victims.  The 
general  rule  is  that  we  will  place  direct 
housing  assistance  on  a  site  provided  by 
the  State,  local  government,  owner  of 
the  site,  or  by  the  disaster  victim.  We 
can.  however,  provide  a  site  when  we 
determine  that  a  site  that  we  provide 
would  be  more  economical  or  accessible 
than  one  provided  by  the  State,  local 
government,  site  owner,  or  the  disaster 
victim.  The  previous  version  of  42 
U.S.C.  5174(a)(4)  dictated  that  the  costs 
of  site  construction  and  development 
woidd  be  cost  shared  between  FEMA 
and  the  State  or  local  government,  but 
the  new  version  of  42  U.S.C.  5174  does 
not  retain  this  cost  sharing  provision. 
Therefore,  we  may  fund  the  entire  costs 
of  site  construction  and  development  in 
the  future"  but  only  where  we 
determine  that  it  is  necessary  for  the 
Federal  government  to  assiune  this 
obligation. 

New  42  U.S.C.  5174(d)(2)  describes 
the  process  for  disposal  of  temporary 
housing  units  that  are  purchased  for  the 
use  of  disaster  victims.  We  may  sell 
such  housing  units  directly  to  disaster 
victims  who  occupy  the  units  if  they 
lack  other  permanent  housing.  As 
described  in  the  proposed  rule  at 
§  206.109(a)(l)(ii),  the  sales  price  will  be 
at  fair  market  value,  except  that  FEMA 
may  adjust  the  sales  priceYor  purchasers 
who  are  not  able  to  pay  such  an  amount 
for  the  purchase  of  a  temporary  housing 
unit.  As  provided  under  new  42  U.S.C. 
5174(d)(2)(A)(iii).  as  well  as 
§  206.109(a)(l)(iii)  of  the  proposed  rule, 
we  would  deposit  the  proceeds  of  such 
sales  into  the  Disaster  Relief  Fimd, 
which  we  administer  to  implement  the 
Stafford  Act. 

Paragraphs  (A)(iv)  and  (B)(ii)(n)  of 
revised  42  U.S.C.  5174(d)(2)  relate  to  the 
obligation  to  purchase  insurance  on 
disaster  housing  units.  The  insurance 
purchase  mandates  relate  to  "hazard 
insurance"  and  "flood  insurance"  (flood 
insurance  is  not  typically  provided  in 
standard  homeowners  insurance 
policies).  Initially  we  want  to  point  out 
that  we  interpret  the  mandate  to 
purchase  "hazard  insurance"  to  equate 
to  a  mandate  to  obtain  standard 
homeowners  insurance  policies  on 
disaster  housing  units  that'are 
piut:hased  following  major  disaster 
responses.  We  do  not  intend  to  require 
the  purchase  of  insurance  for  evwy 


conceivable  hazard  that  might  exist  in  a 
given  locale  under  these  two  paragraphs 
in42U.S.C.  5174(d)(2). 

We  also  want  to  ask  those  who  review 
this  proposed  rule  to  note  the  different 
statutory  provisions  relating  to  the 
purchase  of  flood  insurance  on  housing 
units  that  FEMA  sells  under  42  U.S.C. 
5174(d)(2).  42  U.S.C.  5174(d)(2)(A)(iv) 
and  (d)(2)(B)(ii)(II)  mandate  that  as  a 
condition  of  the  sale  of  a  housing  imit 
to  disaster  victims  or  to  States,  to  other 
governmental  entities,  or  to  volimtary 
organizations,  respectively,  the 
purchaser  must  agree  to  purchase  and 
maintain  flood  insurance  on  the  housing 
unit.  That  mandate  does  not  apply  to 
"any  other  person"  who  purchases  a 
housing  imit  under  the  terms  of  42 
U.S.C.  5174(d)(2)(B).  There  is  no 
indication  in  the  legislation  or  the 
legislative  history  why  Congress  may 
have  intended  to  require  disaster 
victims.  State  or  local  governments,  or 
voluntary  organizations  to  purchase 
flood  insurance  on  housing  units  that 
FEMA  sells  in  the  aftermath  of  major 
disasters,  but  not  to  require  other 
purchasers  of  housing  units  to  buy  flood 
insurance.  In  addition,  it  is  noteworthy 
that  the  revised  version  of  42  U.S.C. 
5174(c)(3)(C)  (relating  to  replacement 
housing  grants,  as  opposed  to  the  sale  of 
housing  units  that  FEMA  purchases) 
only  requires  the  purchase  of  flood 
insurance  on  replacement  housing  when 
such  housing  is  in  a  designated  special 
flood  hazard  area. 

There  is  no  legislative  history 
clarifying  the  distinction  between  the 
different  flood  insurance  purchase 
mandates  in  amended  42  U.S.C.  5174. 
We  believe  that  although  there  are 
difiierent  provisions- delating  to  flood 
insurance  purchase  mandates  within  42 
U.S.C.  5174.  it  is  important  that  we 
should  apply  the  flood  insurance 
purchase  mandates  arising  out  of  the 
Act  consistently.  Therefore,  we  interpret 
the  various  flood  insuirance  purchase 
mandates  of  42  U.S.C.  5174  to  apply 
only  when  a  housing  unit  is  to  be  placed 
in  a  designated  special  flood  hazard 
area.  This  interpretation  is  consistent 
with  the  generic  flood  insurance 
purchase  mandate  that  arises  out  of  the 
Flood  Disaster  Protebtion  Act  of  1973, 
Public  Law  93-234.  However,  in  light  of 
the  diffn«nces  between  the  diffierent 
flood  insurance  purchase  provisions 
within  this  new  statutory  provision,  we 
invite  conmients  bom  the  public  on  our 
interpretation  of  this  issue. 

We  also  want  to  direct  the  public's 
attention  to  another  significant  aspect  of 
amended  42  U.S.C.  5174  as  it  relates  to 
the  administration  of  this  authority  vis- 
a-vis the  flood  insurance  purchase 
mandates  of  other  legislation.  Section 
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102  of  the  Flood  Disaster  Protection  Act 
of  1973,  42  U.S.C.  4012a,  and  section 
582  of  the  National  Flood  Insurance 
Reform  Act  of  1994, 42  U.S.C.  5154a. 
respectively,  impose  stringent  flood 
insurance  purchase  mandates 
generically  and  on  disaster  victims  in 
particular.  It  is  also  noteworthy  that  42 
U.S.C.  5174(c)(3)(C)  of  the  amended  Act 
(relating  to  "replacement  housing") 
explicitly  provides  that  there  is  no 
authority  to  waive  "any  provision  of 
Federal  law  requiring  die  purchase  of 
flood  insurance  as  a  condition  of  the 
receipt  of*  *  *  "  replacement  housing 
assistance. 

The  regulations  that  implement  the 
current  IFG  program  authorize  victims 
of  flood  disasters  who  qualify  for  IFG 
assistance  to  receive  flood  insiu'ance 
coverage  under  a  Group  Flood  Insurance 
Policy  (GFIP).  Under  the  GFIP,  IFG 
assistance  is  iised  to  purchase  a  three- 
year  flood  insurance  policy  imder  the 
National  Flood  Insurance  Program, 
which  FEMA  administers  pursuant  to 
the  National  Flood  Insurance  Act  of 
1968.  as  amended.  See  44  CFR 
206.131(d)(2).  No  similar  provision  is 
included  in  the  proposed  rule  that 
accompanies  this  discussion  because  we 
propose  to  eliminate  the  GFIP  and 
restore  the  responsibility  for  the  flood 
insurance  purchase  requirement  back  to 
the  individual  or  household  receiviog 
the  federal  assistance.  Under  the  current 
GFIP  process.  IFG  funds  are  used  to 
purchase  three  years  of  flood  insiirance 
for  disaster  victims  who  are  eligible  for 
IFG  assistance.  If  the  GFIP  process  is 
eliminated,  as  we  are  proposing,  then 
victims  of  flooding  disasters  will  be 
responsible  for  obtaining  and 
TPjiiTitaining  flood  insurance  at  their 
own  expense.  If  they  foil  to  do  so.  then 
in  the  aftermath  of  fiiture  flooding  they 
will  not  be  eligible  to  receive  assistance 
under  subsection  408(e)  of  the  Act.  We 
recognize  that  while  we  have  the 
discretion  to  require  disaster  victims  to 
purchase  flood  insurance  using  their 
own  resources,  as  we  are  proposing  to 
do.  there  are  other  ways  to  address  this 
issue.  We  could  keep  in  place  the 
current  GFIP  process,  pursuant  to  which 
disaster  victims  are  provided  flood 
insurance  covmage  for  three  years  at 
subsidized  rates  without  having  to 
provide  their  own  resources  to  pay  for 
such  coverage.  We  could  also 
implement  a  modified  version  of  the 
GFIP  process,  pursuant  to  which 
disaster  victims  would  be  provided 
flood  insurance  for  three  years  at 
subsidized  rates  that  they  would  have  to 
pay  for  iising  their  own  resources.  Or  we 
could  do  away  with  the  GFIP  process 
but  still  provide  victims  with  flood 


insurance  coverage  that  would  be  paid 
out  of  assistance  for  which  the  disaster 
victims  qualify  under  section  408  of  the 
Act.  See  %  206.101(k)(3)(i)  of  the 
proposed  rule.  We  invite  comments 
from  the  public  on  this  aspect  of  the 
proposed  rule. 

The  amended  version  of  42  U.S.C. 
5174(e),  entided  "Financial  Assistance 
to  Address  Other  Needs",  is  similar  to 
the  program  that  is  currendy  authorized 
at  section  411,  "Individual  and  Family 
Grant  Programs",  42  U.S.C.  5178. 
Beginning  on  May  1,  2002,  42  U.S.C. 
5174(e)  will  authorize  FEMA,  in 
consultation  with  the  Governor  of  a 
State  in  which  the  President  has 
declared  a  major  disaster,  to  provide 
financial  assistance  to  meet  disaster- 
related  medical,  dental,  and  funeral 
expenses.  The  section  will  also 
authorize  FEMA  to  address  personal 
property,  transportation,  and  other 
necessary  expenses  or  serious  needs 
resulting  from  major  disasters. 

In  addition,  aew  42  U.S.C.  5174(f) 
addresses  the  role  that  States  may  play 
in  the  implementation  of  the  program 
entided  "Financial  Assistance  to 
Address  Other  Needs".  Sections  206.110 
and  206.111  of  the  proposed  regulation 
describe  how  we  will  implement  these 
provisions  of  42  U.S.C.  5174.  Under 
§206.111  of  the  proposed  regulation 
States  will  have  the  option  (1)  to  let 
FEMA  administer  the  financial 
assistance  that  42  U.S.C.  5174(e) 
authorizes,  (2)  to  work  with  FEMA  to 
administer  die  program,  or  (3)  to  run  the 
program  independendy,  consistent  with 
the  Stafford  Act  and  FEMA's 
implementinfi  regulations  and  policies. 

"uie  amended  version  of  42  U.S.C. 
5174(f)(2)  is  a  new  provision.  It  relates 
to  the  mandates  of  the  Privacy  Act,  5 
U.S.C.  552a.  "ITie  new  provision  states 
that  FEMA  should  "provide  for  the 
substantial  and  ongoing  involvement  of 
the  States  •  •  •  including  by  providing 
to  the  States  access  to  the  electronic 
records  of  individuals  and  households 
receiving  assistance  under  this  section 
in  order  for  the  States  to  make  available 
any  additional  State  and  local 
assistance*  *  *  Section  206.101(j)  of 
the  proposed  rule  would  implement  this 
new  statutory  provision  by  authorizing 
FEMA  to  sh^  applicant  informadon 
with  States  in  order  to  fecilitate  the 
provision  of  additional  State  and  local 
assistance  to  disaster  victims.  We  would 
be  interested  in  hearing  from  members 
of  the  public  their  reaction  to  this 
provision  of  the  proposed  rule, 
especially  as  it  relates  to  the  mandates 
of  the  Privacy  Act. 

As  mandated  in  the  revised  version  of 
42  U.S.C.  5174(g),  the  costs  of  providing 
"financial  assistance  to  address  other 


needs"  will  be  cost  shared  on  a  75 
percent  Federaiy25  percent  State  basis, 
as  was  the  case  before  the  recent 
amendments  to  the  Stafford  Act.  In 
addition,  the  amended  version  of  42 
U.S.C.  5174(h)  indicates  that  no 
individual  or  household  can  receive 
more  than  $25,000  (adjusted  annually 
under  changes  in  the  Consvuner  Price 
Index)  with  respect  to  a  single  major 
disaster  declaration. 

Finally,  section  206(b)  of  the  Disaster 
Mitigation  Act  of  2000  amends  section 
502(a)(6)  of  die  Stafford  Act.  42  U.S.C. 
5192(a)(6),  to  make  assistance  under  the 
revised  version  of  42  U.S.C.  5174 
available  in  the  aftermath  of 
presidentially-declared  emergencies,  as 
well  as  major  disasters.  The  draft  rule 
that  accompanies  this  discussion  refers 
throughout  to  declarations  of  major 
disaster.  However,  because  of  the 
amendment  at  section  206(b)  there  is 
now  authorization  to  make  assistance 
available  under  42  U.S.C.  5174  in  both 
emergencies  and  major  disasters. 

National  Environmental  Policy  Act 
(NEPA) 

NEPA  imposes  requirements  for 
considering  the  environmental  impacts 
of  agency  decisions.  It  requires  that  an 
agency  prepare  an  Environmental 
Impact  Statement  (EIS)  for  "major 
federal  actions  significandy  affecting  the 
quality  of  the  human  environment."  tf 
an  action  may  or  may  not  have  a 
significant  impact,  the  agency  must 
prepare  an  environmental  assessment 
(EA).  If,  because  of  this  study,  the 
agency  makes  a  Finding  of  No 
Significant  hnpact  (FONSI),  no  further 
action  is  necessary.  U  an  action  wrill 
have  a  significant  effiect,  then  the  agency 
uses  the  EA  to  develop  an  EIS. 

Agencies  can  categorically  identify 
actions  that  do  not  normally  have  a 
significant  impact  on  the  environment. 
FEMA's  existing  regulations 
implementing  NEPA  exempt  fiom  NEPA 
review  the  preparation  of  regulations 
relating  to  actions  that  qualify  for 
categorical  exclusions.  See  44  CFR 
10.8(d)(2)(ii).  to  addition,  FEMA's 
regidations  also  categorically  exclude 
temporary  housing  and  Individual  and 
Family  Grant  assistance  from  NEPA 
review.  See  44  CFR  10.8(d)(2)(xix)(D) 
and  (F).  Therefore,  we  have  determined 
that  FEMA's  rules  implementing  NEPA 
exempt  this  nUe  irom  the  preparation  of 
an  EA  or  an  EIS.  The  changes  reflected 
in  this  proposed  rule  are  exempt  from 
NEPA  because  they  reflect 
administrative  changes  to  the  program 
that  would  have  no  effect  on  the 
environment  However,  we  woidd 
perform  an  environmental  review  under 
44  CFR  part  10  on  any  proposed  project 
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that  we  would  fund  and  implement 
under  the  authorities  covered  by  this 
rule. 

PaperwiH-k  Reduction  Act  of  1995 

This  proposed  rule  contains 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  (PRA)  of  1995  (44  U.S.C.  3507(d)), 
we  have  submitted  the  proposed  rule 
with  a  copy  of  the  PRA  OMB  clearance 
package  to  the  OfGce  of  Management 
and  Budget  (ONffB)  for  review.  Under  the 
PRA,  a  person  may  not  be  penalized  for 
failing  to  comply  with  an  information 
collection  that  does  not  display  a 
currently  valid  OMB  control  number. 

FEMA  has  already  obtained  OMB 
approval  for  the  information  collection 
request  under  OMB  Control  Number 
3067-0009,  Disaster  Assistance 
Registration/ Application  for  Disaster 
Assistance.  The  information  from  the 
form  is  used  to  implement  the  current 
versions  of  sections  408  and  411  of  the 
Stafford  Act.  Although  the  OMB 
approval  for  this  information  collection 
request  expires  July  28,  2003,  FEMA  is 
taking  steps  to  reduce  the  information 
collection  burden  relating  to  this  form. 
Our  effort  to  reduce  the  burden  is 
independent  of  the  recent  amendment 
to  section  408  of  the  Stafford  Act,  to  the 
recent  repeal  of  section  411  of  the 
Stafford  Act,  and  the  information 
collection  reqvurements  contained  in 
this  proposed  rule.  i 

Collection  of  Information 

Title:  Request  for  Approval  of  Late 
Application.  | 

Abstract:  After  the  registration  period 
ends,  FEMA  will  accept  late 
registrations  for  an  additional  60  days. 


FEMA  will  process  late  registrations  for 
those  applicants  who  provide 
justification  for  the  delay  in  their 
registration.  In  order  for  FEMA  to 
effectively  review  the  late  application 
request,  we  ask  that  the  request  be  in 
writing  and  explain  the  reason(s)  for  the 
delay  in  registering. 

Respondents:  Applicant. 

Title:  Request  for  Continued 
Assistance  (Housing  and  Medical). 

Abstract:  After  the  initial  assistance, 
FEMA  may  provide  continued  Housing 
and  Medical  reimbursement,  based  on 
need.  In  order  for  FEMA  to  effectively 
evaluate  the  continuing  need  for 
housing  and/or  medical  assistance,  we 
ask  that  the  request  be  in  writing  and 
that  the  applicant  provide  information 
about  their  permanent  housing  plans  or 
receipts  (bills)  for  medical  expenses. 

Respondents:  Applicant. 

Title:  Appeal  of  Program  Decision. 

Abstract:  Under  the  provisions  of 
section  423  of  the  Stafford  Act, 
applicants  for  assistance  from  FEMA 
may  appeal  any  eligibility 
determination.  In  order  for  FEMA  to 
effectively  respond  to  an  applicants 
appeal,  we  ask  that  the  appeal  be  in 
writing  and  explain  the  reason(s)  for  the 
appeal. 

Respondents:  Applicant. 

Title:  Review  of  Memorandum  of 
Understanding  (MOU]  and  Guidance 
Supplemental.  « 

Abstract:  The  Governor  may  request 
the  authority  to  participate  in 
administration  or  management  of  the 
Federal  Assistance  to  Individuals  and 
Households  Program.  In  order  for  FEMA 
to  effectively  coordinate  program 
activities,  we  require  the  State  to  sign  an 
agreement,  which  establishes  a 


partnership  between  FEMA  and  the 
State  for  the  delivery  of  disaster 
assistance.  The  agreement  is  used  to 
identify  the  State's  proposed  level  of 
support  and  participation  diiring 
disaster  recovery. 

Respondents:  State. 

Title:  Development  of  Management 
Plans  for  Direct  Housing  (to  include 
Financial  Agreement). 

Abstract:  The  Governor  may  request 
authority  to  participate  in  the 
management  of  the  Temporary  Housing- 
Direct  Assistance  Program  under  the 
Federal  Assistance  to  Individuals  and 
Households  Program.  In  order  for  FEMA 
to  effectively  accoimt  for  the  program 
costs,  we  require  the  State  to  provide  a 
management  plan  to  address  the 
financial  and  grants  management 
mandates  that  all  applicable  Federal 
laws,  regulations  and  circulars  impose, 
includiiq;  44  CFR  parts  11  and  13. 

Respondents:  State. 

Title:  Development  of  State 
Management  Plans  for  Financial 
Assistance  to  Address  Other  Needs  (to 
include  Financial  Agreement). 

Abstract:  The  Governor  may  request  a 
grant  from  FEMA  to  provide  financial 
assistance  to  individuals  and 
households  in  the  State  under  the 
Federal  Assistance  to  Individuals  and 
Households  Program.  In  order  for  FEMA 
to  effectively  account  for  the  program 
costs,  we  require  the  State  to  provide  a 
management  plan  to  address  the 
financial  and  grants  management 
mandates  that  all  applicable  Federal 
laws,  regulations  and  circidars  impose, 
including  44  CFR  parts  11  and  13. 

Respondents:  St^e. 

Estimated  Total  Aim  ual  Burden : 


Information  collectjon  request 


Number  of 
respondents 


Frequency 
of  respor>se 


Time  per  re- 
sponse 


Annual  bur- 
den hours 


Annual 
costs  to  re- 
spondents 


Applicants: 

Request  for  Approval  of  Late  Application 

Request  for  Continued  Assistance  (Housing  and  Medical)  

Appeal  of  Program  Decision  (to  include  review  and  use  of  supple- 
mental guidance)  

States: 

Review  MemorarKlum  of  Understanding  (MOU)  and  Guidance 

Supplementai  

Development  of  Management  Plans  for  Direct  Housing  (to  include 

for  FinanciaJ  Agreements) 

Development  of  State  Administrative  Plans  for  Financial  Assistance  to 
Address  Other  Needs  (to  Include  Financial  Agreement) 


8000 
2000 

30000 


56 
56 
56 


45  minutes 
30  minutes 

45  minutes 


3  hours 

2  hours 

3  hours 


6000 
1000 

22500 


168 
112 
168 


36000 
6000 

135000 


2676 
1784 
2676 


Total 


40168 


29948 


184136 


Comments 

We  are  soliciting  writien  comments 
to:  (a)  Evaluate  whether  the  proposed 
data  collection  is  necessary  for  the 
proper  performance  of  the  agency. 


including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (c)  obtain 


recommendations  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
evaluate  the  extent  to  which  automated, 
electronic,  mechanical,  or  other 
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technological  collection  techniques  may 
further  reduce  the  respondents'  burden. 
Your  comments  should  be  submitted  to 
OMB,  Office  of  Information  and 
Regulatory  Affairs.  Attention:  Desk 
Officer  for  the  Federal  Emergency 
Management  Agency,  Washington,  DC 
20503  by  [insert  date  60  days  bom  the 
date  of  publication  of  this  notice  in  the 
Federal  Register]. 

For  Further  Information  Contact:  For 
copies  of  the  information  collection 
requirements  in  this  proposed  rule, 
contact  Miiriel  B.  Anderson,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW,  Wasltington.  DC  20472  using 
one  of  the  following:  telephone  number 
(202)  646-2625;  facsimile  number  (202) 
646-2247;  or  e-mail  address: 
muriel.andersoi^fema.gov. 

Regulatory  Planning  and  Review 

Under  section  408  of  the  Stafford  Act, 
as  it  woidd  be  implemented  by  this 
proposed  rule,  FEMA  coiUd  provide 
different  types  of  housing  assistance  to 
individuals  andfainilies  whose  pre- 
disastfflr  housing  became  iminhabitable 
as  a  result  of  a  catastrophe  that  the 
President  declared  to  be  an  emergency 
or  a  major  disaster  under  the  Stafford 
Act.  We  described  earlier  the  different 
forms  that  housing  assistance  could 
take,  depending  upon  the  needs  of  the 
disaster  victim,  the  location  of  the 
disaster  victim's  residence,  the  extent  of 
the  damage  to  the  victim's  residence, 
the  cost  to  the  government  of  providing 
different  forms  of  housing  assistance, 
and  the  availability  of  alternate  interim 
housing  accommodations  in  the  vicinity 
of  the  £saster  victim's  residence.  We 
also  described  the  types  of  other  serious 
needs  that  FEMA  is  authorized  to 
address  pursuant  to  42  U.S.C.  5174. 
Based  upon  its  enactment  of  section  206 
of  the  Disaster  Mitigation  Act  of  2000, 
as  well  as  the  earlier  versions  of  these 
authorities.  Congress  has  detramined 
that  the  Fedwal  government  should 
provide  certain  forms  of  disast» 
assistance  to  individuals  and  families 
who  are  advorsely  affected  by  those 
catastrophes  which  the  President 
determines  to  be  of  sufficient  severity 
and  magnitude  to  require  governmental 
assistance  to  recover  from  the  effects  of 
such  catastrophes.  This  proposed 
regulation  woiUd  merely  describe  the 
process  by  which  FEMA  would 
implement  this  program. 

Section  3  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  603,  requires  agencies  that 
promulgate  regulations  undn  the 
Administrative  Procedure  Act  to 
prepare  and  make  available  for  public 
comment  an  initial  regulatory  flexibility 
analysis.  Agencies  are  required  in  these 
analyses  to  describe  the  impact  of 


regulatory  activities  on  "small  entities", 
as  that  term  is  defined  at  5  U.S.C.  601. 
The  term  includes  "small  business 
concerns"  (under  section  3  of  the  Small 
Business  Act),  "small  organizations"    - 
(which  is  defined  as  independently 
owned  and  operated  non-profit  entities 
that  are  not  dominant  in  their  fields), 
and  "small  govranmental  jurisdictions" 
(which  means  governments  of  cities, 
counties,  towns,  townships,  villages, 
school  districts,  or  special  districts  that 
have  populations  of  less  than  50,000). 
See  5  U.S.C.  601.  Because  disaster 
assistance  under  42  U.S.C.  5174  is 
provided  to  individuals  and  families, 
rather  than  to  "small  entities",  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  small 
entities.  It  is  obvious  that  the  provision 
of  housing  and  other  forms  of  assistance 
to  disaster  victims  in  commimities  with 
populations  xmder  50,000  would  benefit 
the  disaster  victims.  It  is  also  clear  that 
such  assistance  would  indirectiy  benefit 
any  "small"  communities  in  which 
disaster  victims  live  because  it  would 
relieve  those  governments  from  having 
to  provide  disaster  relief  without 
assistance  from  FEMA.  Therefore,  any 
impact  on  small  governments  that  might 
result  from  FEMA's  implementation  of 
42  U.S.C.  5174  would  be  beneficial  to 
those  entities.  Nevertheless,  because 
this  proposed  rule  would  not  have  a 
direct  impact  on  small  entities,  we  have 
determined  that  there  is  no  need  for 
FEMA  to  prepare  an  initial  regulatory 
impact  analysis  relating  to  this  proposed 
rule  imder  the  Regulatory  Flexibility 
Act.  We  invite  comments  from  the 
public  on  this  determination. 

In  addition,  pinsuant  to  Executive 
Order  12866  we  examined  whether  this 
proposed  rule  would  be  a  "significant 
regulatory  action",  as  that  term  is 
defined  at  section  3(f)  of  the  Executive 
Order.  E.O.  12866  requires  agencies  to 
assess  the  costs  and  benefits  of  available 
regulatory  alternatives  and,  when 
regidation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
.net  benefits,  including  potential 
-economic,  environmental,  public  health 
and  safety  effects.  A  regulatory  impact 
analysis  must  be  prepared  for  major 
rules  v^th  economically  significant 
effects  ($100,000,000  in  any  one  year). 
In  the  course  of  our  development  of  this 
proposed  rule  vis-a-vis  the  analysis  that 
is  contemplated  by  E.O.  12866,  we 
reviewed  FEMA's  costs  of  implementing 
the  temporary  housing  authority  that  is 
codified  at  the  existing  version  of  42 
U.S.C.  5174  (relating  only  to  the 
provision  of  temporary  housing 
assistance)  and  at  the  existing  version  of 
42  U.S.C.  5178  Act  (relating  to  Uie 


Individual  and  Family  Grant,  or  IFG, 
Program)  for  the  past  three  fiscal  years. 
Pursuant  to  section  502(a)(6)  of  the 
Stafford  Act.  42  U.S.C.  5192(a)(6), 
temporary  housing  assistance  can  be 
provided  in  response  to  either 
Presidentially-declared  emergencies  or 
major  disasters.  However,  Individual 
and  Family  Grant  assistance  can  only  be 
provided  in  response  to  major  disaster 
declarations.  In  accordance  with  the 
revisions  to  42  U.S.C.  5174  that  will 
become  effective  in  May  of  2002,  the 
entire  range  of  assistance  under  the  new 
version  of  42  U.S.C.  5174  will  be 
available  in  the  aftermath  of  both 
emergencies  and  major  disasters. 

Our  review  of  FEMA's  costs  over  the 
past  three  fiscal  years  reveals  that  in 
ai^roximately  16  percent  of  the 
Presidentially-declared  major  disasters 
FEMA  did  not  provide  either  temporary 
housing  or  Individual  and  Family  Grant 
assistance.  This  is  because  the  housing 
and  IFG  authorities  within  the  Stafford 
Act  are  not  triggered  in  every 
Presidential  emergency  and  major 
disaster  declaration — in  particular 
situations  there  may  only  be  a  need  to 
provide  disaster  assistance  to 
governmental  entities.  Howevw,  in  the 
majority  of  the  major  disasters  that  the 
Presidents  have  declared  dining  the  past 
three  fiscal  years  we  did  provide 
housing  and  IFG  assistance.  In  those 
major  disasters  where  we  provided 
housing  and  IFG  assistance,  there  was  a 
broad  range  of  costs  associated  with  the 
aid.  In  one  major  disaster  the  amount  of 
temporary  housing  expenditures  was 
only  about  $7,700,  while  in  two  other 
major  disasters  we  provided  temporary 
housing  assistance  which  in  each 
situation  resulted  in  the  expenditure  of 
approximately  $150,000,000.  The  range 
of  expenditures  for  the  IFG  program  was 
also  substantial.  In  two  major  disasters 
FEMA  did  not  distribute  any  IFG 
assistance,  while  in  one  major  disaster 
diuing  fiscal  year  2001  we  distributed  in 
excess  of  $182,000,000  in  IFG 
assistance.  In  any  event,  in  each  of  fiscal 
years  1999,  2000.  and  2001,  FEMA  paid 
out  in  excess  of  $100,000,000  as 
temporary  housing  and  IFG  assistance. 

Section  3(f)  of  E.O.  12866  defines 
"significant  regulatory  action"  as  "any 
regulatory  action  that  is  likely  to  result 
in  a  nile  that  may:  (1)  Have  an  annual 
effect  on  the  economy  of  $100,000,000 
or  more  or  adversely  afiiect  in  a  material 
way  the  economy  *  *  •  (2)  Create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
Materially  alter  the  budgetary  impact  of 
entitiements,  grants,  user  fees,  or  loan 
programs  *  *  *  or  (4)  Raise  novel  legal 
or  policy  issues.*  •  *"  This  proposed 
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rule  does  not  meet  the  criteria  under 
paragraphs  2,  3,  or  4  o£this  provision 
of  the  Executive  Order.  In  addition,  we 
have  determined  that  this  rule  is  not 
likely  to  adversely  a£fect  the  economy 
(imder  paragraph  1  of  this  provision).  It 
is  clear  based  upon  the  statistics  cited 
in  the  preceding  paragraph  that  FEMA 
will  in  all  likelihood  pay  out  in  excess 
of  $100,000,000  in  most  fiscal  years 
under  42  U.S.C.  5174  after  it  becomes 
effective.  Therefore,  one  could 
determine  that  this  proposed  rule  is 
"significant"  pursuant  to  the  definition 
at  section  3(f)(1)  of  E.O.  12866.  For  this 
reason  we  have  prepared  the  economic 
impact  analysis  which  follows. 

However,  we  believe  it  is  also 
noteworthy  that  this  proposed  rule  does 
not  relate  to  a  new  or  discretionary 
program  of  a  regulatory  nature.  The  new 
version  of  42  U.S.C.  5174  reflects  a 
Congressional  desire  for  a  consolidated 
and  streandined  approach  to  the  pre- 
existing authorities  of  sections  408  and 
411  of  the  Stafford  Act,  42  U.S.C.  5174 
and  5178,  respectively.  It  is  apparent 
from  a  reAnew  of  the  statistics  cited 
above  that  there  is  already  a  baseline 
expenditure  by  FEMA  of  amounts 
which  vary  from  year-to-year  depending 
on  each  year's  disaster  activity,  but 
which  exceed  $100,000,000  per  year. 
Because  the  consolidated  authority  at  42 
U.S.C.  5174  has  not  created  a  new 
program,  but  is  merely  a  refinement  of 
two  pre-existing  authorities,  we  do  not 
expect  that  FEMA  will  pay  out  annually 
in  excess  of  $100,000,000  more  than  we 
currently  provide  in  the  course  of  out 
implementation  of  the  existing 
temporary  housing  and  IFG  authorities. 

We  have  determined  that  disaster 
assistance  which  will  be  distributed 
under  42  U.S.C.  5174  will  have  a 
positive  impact  on  disaster  victims  and 
their  families,  on  the  economies  of  local 
and  tribal  governments  which  have  been 
affected  by  emergencies  and  major 
disasters,  on  the  economies  of  States  in 
which  catastrophes  occur,  and  generally 
on  the  health  and  safety  of  conunimities 
which  are  struck  by  catastrophes. 
Although  FEMA  has  not  performed 
studies  to  quantify  the  positive  impacts 
that  have  historically  inured  to  the 
benefit  of  disaster  victims  and  their 
communities  as  a  residt  of  the  provision 
of  temporary  housing  and  IFG  benefits, 
it  is  obvious  that  such  forms  of 
assistance  have  a  positive  impact. 
Helping  disaster  victims  obtain 
temporary  housing  has  significant 
favorable  economic  consequences — both 
directly  for  disaster  victims  and  their 
families,  and  indirectly  by  funneling 
money  back  into  local,  tribal,  and  State 
economies  which  have  been  adversely 
affected  by  emergencies  and  major 


disasters.  The  provision  of  financial 
assistance  to  eligible  disaster  victims 
enables  them  to  address  their  short-term 
needs,  both  by  obtaining  housing  and  by 
purchasing  goods  and  services  that  are 
essential  to  meeting  their  disaster- 
related  needs  that  are  not  met  by 
insurance  or  other  sources.  At  the  same 
time,  the  expenditure  by  disaster 
victims  of  financial  assistance  provides 
much-needed  boosts  to  the  local,  tribal, 
and  State  economies,  both  in  the  form 
of  expenditures  relating  to  housing 
needs  (e.g.,  rentals  of  available  housing 
and  construction  activities)  and  relating 
to  other  necessary  needs  (e.g.,  funeral, 
medical  and  dental  expenses).  It  is  also 
obvious  that  the  provision  of  housing 
assistance  and  assistance  to  address 
other  unmet  needs  provides  an  indirect 
benefit  to  local  governments  because  it 
relieves  those  govenmients  of  the 
burden  of  providing  assistance  to  their 
residents  and  of  the  associated  expenses 
of  caring  for  families  that  might 
otherwise  reiquire  sheltering  and  other 
forms  of  assistance.  However,  as  stated 
above,  this  rule  would,  for  the  most 
part,  consolidate  and  streamline  existing 
authorities,  and  this  nde  cannot  claim 
benefits  from  the  existing  programs. 
Thus  FEMA  expects  that  the  primary 
benefits  of  this  rule  will  be  a  reduction 
in  the  cost  to  the  State  governments  of 
administering  these  programs  and  to  the 
public  in  obtaining  this  assistance. 
FEMA  has  not  analyzed  these  possible 
costs  savings  and  requests  additional 
information  from  the  public. 

Assessment  of  Regulation  on  Families 

The  provision  of  assistance  under  42 
U.S.C.  5174  pursuant  to  the  proposed 
rule  would  also  have  a  positive  impact 
on  families  under  section  654  of  the 
Treasury  and  General  Government 
Appropriations  Act  of  1999.  That 
provision  requires  agencies  to  assess  the 
impact  of  proposed  agency  actions  on 
facoily  well-being,  the  stability  and 
safety  of  families,  and  the  performance 
of  family  functions.  It  is  clear  that 
FEMA's  implementation  of  the  program 
which  is  authorized  by  42  U.S.C.  5174 
will  have  a  beneficial  impact  on  family 
well-being  in  the  aftermath  of 
emergencies  and  major  disasters.  In  the 
absence  of  such  a  program  there  would 
be  a  greater  possibility  that  family 
stability  mi^t  be  at  risk  as  a  result  of 
the  stresses  that  inevitably  come  from 
the  displacement  of  families  from  their 
homes  and  conunimities  following 
catastrophes  that  damage  their  homes  or 
make  them  inaccessible.  The  provision 
of  housing  assistance  relieves  families  of 
financial  and  emotional  stress,  enables 
families  to  resiune  a  normal  lifestyle, 
and  helps  maintain  the  cohesion  of 


families  that  have  been  struck  by 
catastrophes.  Therefore,  we  have 
determined  that  this  proposed  rule  is 
consistent  with  section  654  of  the 
Treasury  and  General  Government 
Appropriations  Act  of  1999  and  that 
FEMA's  implementation  of  the  rule 
would  help  to  stabilize  family 
circiunstances  following  Presidentially- 
declared  emergencies  and  major 
disasters. 

Executive  Orders  11986  and  11990, 
Floodplain  Management  and  Protection 
of  Wetlands 

Under  Executive  Order  11988  federal 
agencies  are  required  to  "provide 
leadership  to  reduce  the  risk  of  flood 
loss,  to  minimize  the  impact  of  floods 
on  human  safety,  health  and  welfare, 
and  to  restore  and  preserve  the  natural 
and  beneficial  values  served  by 
floodplains  *  *  *"  See  section  1  of  E.O. ' 
11988.  Under  Executive  Order  11990 
federal  agencies  are  required  to 
"provide  leadership  and  *  *  *take 
action  to  minimize  the  destruction,  loss 
or  degradation  of  wetlands,  and  to 
preserve  and  enhance  the  natural  and 
beneficial  values  of  wetiands  in  carrying 
out  the  agency's  responsibilities  *  *  *  " 
See  section  1  of  E.O.  1 1990.  The 
requirements  of  these  Executive  Orders 
apply  in  the  context  of  the  provision  of 
federal  financial  assistance  relating  to, 
among  other  things,  construction  and 
property  improvement  activities,  as  well 
as  conducting  federal  programs  affecting 
land  use. 

Most  of  the  activities  that  FEMA  will 
carry  out  pursuant  to  section  408  of  the 
Stafford  Act  and  these  regulations  will 
not  involve  either  providing  federal 
financial  assistance  relating  to 
construction  and  property 
improvements  or  conducting  federal 
programs  that  will  affect  land  use.  We 
anticipate  that  much  of  the  housing 
assistance  we  will  provide  in  the 
context  of  major  disasters  which  are 
declared  by  the  President  after  May  1, 
2002,  will  be  in-the  form  of  funds  to  rent 
alternative  accommodations  while 
victims'  pre-disaster  residences  are 
being  repaired.  See  subsection 
408(c)(l)(A)(i).  A  substantial  portion  of 
the  housing  assistance  we  will  provide 
when  this  rule  becomes  effective  will  be 
in  the  form  of  funding  to  repair 
residences  which  have  been  damaged  by 
major  disasters.  See  subsection 
408(c)(2).  These  types  of  construction 
activities  are  not  the  type,  which 
tjrpically  trigger  the  application  of  the 
Executive  Orders.  Finially,  the  majority 
of  the  needs  that  will  be  addressed 
under  subsection  408(e)  of  the  Stafford 
Act  relate  to  replacement  of  personal 
property  and  to  medical,  dental,  and 
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funeral  expenses.  These  forms  of 
financial  assistance  do  not  trigger  the 
Executive  Orders  either.  See  44  CFR 
9.5(c)(8)-(ll),  which  describe  FEMA's 
interpretation  of  this  issue  under  the 
pre-existing  versions'  of  sections  408  and 
41 1  of  the  Stafford  Act. 

Nevertheless,  there  are  certain 
activities  that  are  authorized  by  the 
revised  version  of  section  408  of  the  Act 
and  this  rule  that  may  trigger  the 
requirements  of  the  Executive  Orders. 
For  example,  the  use  of  federal  funds  to 
construct  housing  pursuant  to 
subsections  408(c)(3)  and  (4)  could 
trigger  the  process  described  in  the 
Executive  Orders  and  FEMA's 
implementing  regulation,  which  appears 
at  44  CFR  part  9.  In  addition,  if  federal 
funds  were  used  pursuant  to  subsection 
408(d)(1)  to  construct  group  sites  for  the 
placement  of  mobile  homes  or  readily 
fabricated  dwellings  for  the  use  of 
disaster  victims,  FEMA  would  follow 
the  process  described  in  the  Executive 
Orders  and  oiu  implementing 
regulation. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  sets  forth 
principles  and  criteria  that  agencies  , 
must  adhere  to  in  formulating  and 
implementing  policies  that  have 
federalism  implications,  that  is, 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Federal 
agencies  must  closely  examine  the 
statutory  authority  supporting  any 
action  that  would  limit  the 
policymaking  discretion  of  the  States, 
and  to  the  extent  practicable,  must 
consult  with  State  and  local  officials 
before  implementing  any  such  action. 

We  have  reviewed  this  proposed  rule 
under  Executive  Order  13132  and  have 
determined  that  the  rule  does  not  have 
"substantial  direct  effects  on  the  States" 
and  therefore  does  not  have  the  type  of 
federalism  implications  contemplated 
by  the  Executive  Order.  While  the  draft 
rule  contemplates  the  possible  optional 
involvement  of  States  in  the 
implementation  of  portions  of  the 
activities  authorized  by  amended 
section  408  of  the  Stafford  Act,  it  is  also 
clear  that  the  revised  statutory  provision 
anticipates  that  FEMA  will  have  a 
leadership  role  in  overseeing  the 
implementation  of  the  ovendl  program. 
We  can  foresee  no  way  that  the.rule 
would  affect  significantly  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  or  limit  the 
policym^dng  discretion  of  the  States. 


In  addition,  we  have  consulted  with 
State  and  local  representatives  in  the 
development  of  the  proposed  rule.  Our 
consultations  included  discussions  with 
various  State  Emergency  Management 
Directors  at  meetings  in:  (1)  St.  Louis, 
Missouri,  in  January  2001;  (2)  at  a 
conference  of  the  National  Emergency 
Management  Association  (NEMA)  in 
Arlington,  Virginia,  in  February  2001; 
and  (3)  at  a  NEMA  Response  and 
Recovery  Subcommittee  meeting  in 
April  2001.  We  also  held  discussions 
with  the  local  emergency  management 
directors  at  a  meeting  with  the 
International  Association  of  Emergency 
Managers  in  Emmitsburg,  Maryland  on 
April  3,  2001.  Further,  we  held  a 
meeting  for  the  national  associations 
and  organizations  that  represent  State 
and  local  officials  in  Washington,  DC  on 
April  26,  2001,  in  order  to  describe  and 
discuss  the  issues  and  programs 
involved  in  this  proposed  rule.  Also  in 
attendance  at  the  briefing  were 
Governors'  Washington.  DC 
representatives.  In  siumnary,  based  on 
our  extensive  consultations  with 
representatives  of  a  number  of  States, 
and  based  on  our  determination  that  the 
proposed  rule  will  not  have  "substantial 
direct  effects  on  the  States",  we  beheve 
that  the  publication  of  this  proposed 
rule  is  consistent  with  the  terms  of 
Executive  Order  13132.  We  invite 
comment  frtim  State  and  local  officials 
on  this  important  issue. 

Executive  Order  12898,  Environmental 
Justice 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Popidations",  59  FR  7629,  February  16, 
1994,  we  incorporate  enviromnental 
justice  into  our  policies  and  programs. 
The  Executive  Order  requires  each     . 
Federal  agency  to  conduct  its  programs, 
policies,  and  activities  that  substantially 
affect  human  health  or  the  environment, 
in  a  manner  that  ensures  that  those 
programs,  policies,  and  activities  do  not 
have  the  effect  of  excluding  persons 
bom  participation  in,  denying  persons 
the  benefits  of,  or  subjecting  persons  to 
discrimination  because  of  their  race, 
color,  or  national  origin.  No  action  that 
we  can  anticipate  under  the  proposed 
rule  will  have  a  disproportionately  high 
and  adverse  human  health  effect  on  any 
segment  of  the  popidation.  In  addition, 
the  proposed  nile  does  not  impose 
substantial  direct  compliance  costs  on 
those  conunimities.  Accordingly,  the 
requirements  of  the  Executive  Order  do 
not  apply  to  this  proposed  rule. 


Executive  Order  13175,  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Under  Executive  Order  13175,  FEMA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
uniquely  aiffects  the  communities  of 
Indian  tribal  governments  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  unless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal  government 
or  we  consult  with  those  governments. 
If  FEMA  complies  by  consulting. 
Executive  Order  13175  requires  us  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
of  our  prior  consultations  with 
representatives  of  affected  tribal 
governments,  a  summary  of  the  nature 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13175  requires  us  to  provide  to  the 
Director  of  OMB  a  tribal  summary 
impact  statement  describing  the  extent 
of  our  prior  consultation  with  tribal 
officials,  the  nature  of  their  concerns, 
and  our  position  supporting  the  need  to 
issue  the  regulation,  and  a  statement  of 
the  extent  to  which  we  have  met  the 
concerns  of  tribal  officials. 

The  Disaster  Mitigation  Act  of  2000 
requires  this  proposed  rule.  We  have  not 
consulted  with  Indian  tribal  officials, 
grounded  on  our  belief  that  this 
proposed  rule  will  not  significanUy  and 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  Nor  will  the 
rule  impose  substantial  direct 
compliance  costs  on  those  communities. 
Accordingly,  the  requirements  of 
Executive  Order  13175  do  not  apply  in 
the  context  of  this  proposed  rule. 

List  of  Subjects  in  44  CFR  Part  206 

Administrative  practice  and 
procedure.  Community  facilities, 
Disaster  Assistance,  Grant  programs. 
Loan  programs.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  amend  44  CFR  part  206 
as  follows: 

1.  The  authority  citation  of  Part  206 
continues  to  read  as  follows: 

Authority:  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121—5206;  Reorganization  Plan  No. 
3  of  1978,  43  FR  41943;  3  CFR,  1978  Comp., 
p.  329;  E.O.  12127,  44  FR  19367.  3  CFR.  1979 
Comp.,  p.  376;  E.O.  12148,  44  FR  43239.  3 
CFR.  1979  Comp.,  p.  412;  and  E.O.  12673,  54 
FR  12571,  3  CFR.  1989  Comp..  p.  214. 

2.  Revise  Subpart  D  as  follows  and 
remove  Subpart  E. 
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Subpart  D—FMtofal  Asalstanc*  to 
IndivWuals  and  HouMhoMs 


206.103 
206.104 
206.105 
206.106 
206.107 
206.108 
206.109 
206.110 


206.101  Federal  assistance  to  individuals 
and  households. 

206.102  Definiti(His. 
Registration  period. 
Eligibility  fectors. 
Criteria  for  continued  assistance. 
Appeals. 

Recovery  of  funds. 
Housing  assistance. 
Disposal  of  housing  units. 
Financial  assistance  to  address 

other  needs. 
206.111    State  Participation  in  the  Section 
408  Program. 


i20S.101 


to 


(a)  Purpose.  This  section  implements 
the  policy  and  proceduies  set  forth  in 
section  408  of  Uie  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act.  42  U.S.C.  5174.  This 
program  provides  financial  assistance 
and,  if  necessary,  direct  assistance  to 
eligible  individuals  and  households 
who,  as  a  direct  result  of  a  nia)or 
disastOT,  have  uninsured  or  under- 
insured,  necessary  expenses  and  serious 
needs  and  are  unable  to  meet  such 
nmenses  or  needs  through  other  means. 

(b)  Maximum  amount  of  assistance. 
No  individual  or  household  will  receive 
financial  assistance  greater  than  $25,000 
under  this  subpart  with  respect  to  a 
single  major  disaster.  FEMA  will  adjust 
the  $25,000  limit  annually  to  reflect 
changes  in  the  Consumer  Price  Index 
(CPI)  for  All  Urban  Consumes  that  the 
Department  of  LabiH'  publishes. 

(c)  Muhiph  types  of  assistance.  One 
or  more  types  of  housing  assistance  may 
be  made  available  under  this  section  to 
meet  the  needs  of  individuals  and 
households  in  the  particular  disaster 
situation.  FEMA  shaU  determine  the 
appropriate  types  of  housing  assistance 
to  be  provided  under  this  section  based 
on  considerations  of  cost  efiisctiveness, 
convenience  to  the  individuals  and 
households  and  the  suitability  and 
availability  of  the  types  of  assistance. 
An  applicant  is  expected  to  accept  the 
first  offer  of  housing  assistance; 
unwarranted  refusal  of  assistance  may 
resuh  in  the  fbrfeittue  of  future  housing 
assistance.  Temporary  Housing  and 
Repair  assistance  shall  be  utilized  to  the 
fullest  extent  practicable  before  other 
types  of  housing  assistance. 

(d)  Date  of  eligibility.  Eligibility  for 
Federal  assistance  tmder  this  subpart 
will  begin  on  the  date  of  the  incident 
that  results  in  a  presidential  declaration 
that  a  major  disaster  exists,  except  that 
reasonable  expenses  that  are  incurred  in 


anticipation  of  and  immediately 
preceding  such  event  may  be  eligible  for 
Federal  assistance  under  this  chapter. 

(e)  Period  of  assistance.  FEMA  may 
provide  assistance  under  this  subpart 
for  a  period  not  to  exceed  18  months 
from  the  date  of  declaration.  The 
Associate  Director  (AD)  may  extend  this 
period  if  he/she  determines  that  due  to 
extraordinary  circtunstances  an 
extension  would  be  in  the  public 
interest. 

(f)  Assistance  not  counted  as  income. 
Assistance  under  this  subpart  is  not  to 
be  counted  as  income  or  a  resource  in 
the  determination  of  eligibility  for 
welfare,  income  assistance  or  income- 
tested  benefit  programs  that  the  Federal 
Government  funds. 

(g)  Exemption  from  garnishment.  All 
assistance  provided  under  this  subpart 
is  exempt  from  garnishment,  seizure, 
encumbrance,  levy,  execution,  pledge, 
attachment,  release  or  waiver. 
Recipients  of  rights  under  this  provision 
may  not  reassign  or  transfer  the  rights. 

(h)  Duplication  of  benefits.  In 
accordance  with  the  requirements  of 
section  312  of  the  Stafford  Act,  42 
U.S.C.  5155,  FEMA  will  not  provide 
assistance  under  this  subpart  when  any 
other  soiuce  has  already  provided  such 
assistance  or  when  such  assistance  is 
available  from  any  other  source.  In  the 
instance  of  insured  applicants,  we  will 
provide  assistance  tmder  this  subpart 
only  when: 

(1)  Payment  of  the  applicable  benefits 
are  significantly  delayed; 

(2)  Applicable  benefits  are  exhausted; 

(3)  Applicable  benefits  are  insufficient 
to  cover  the  housing  need;  or 

(4)  Housing  is  not  availaUe  on  the 
private  market. 

(i)  Cost  sharing.  (1)  Except  as 
provided  in  paragraph  (h)(2]  of  this 
section,  the  Fedenral  share  of  digible 
costs  paid  imder  this  subpart  shall  be 
100  percent. 

(2)  Fed«al  and  State  cost  shares  fat 
assistance  under  §  206.110  will  be  as 
follows; 

(i)  The  Federal  share  will  be  75 
percent;  and 

(ii)  The  State  will  pay  the  25  percent 
non-Federal  share  from  funds  that  the 
State  makes  available. 

(j)  Application  of  the  Privacy  Act.  (1) 
All  provisions  of  the  Privacy  Act  of 
1974, 5  U.S.C.  552a,  apply  to  this 
subpart.  FEMA  may  not  disclose  an 
applicant's  record  except  in  response  to: 

fi)  A  release  signed  by  the  applicant 
that  specifies  the  purpose  for  the 
release,  to  whom  the  release  is  to  be 
made,  and  who  authorizes  the  release; 

(ii)  In  accordance  Mdth  one  of  the 
published  routine  uses  in  our  system  of 
records;  or 


(iii)  As  provided  in  paragraph  (i)(2)  of 
this  section. 

(2)  Under  section  408(f)(2)  of  the 
Stafford  Act,  42  U.S.C.  5174(f)(2),  FEMA 
must  share  applicant  information  with 
States  in  order  for  the  States  to  make 
available  any  additional  State  and  local 
disaster  assistance  to  individiuds  and 
households. 

(i)  States  receiving  applicant 
information  imder  ti^s  paragraph  must 
protect  such  information  in  the  same 
mannra  that  the  Privacy  Act  requires 
F^^A  to  protect  it. 

(ii)  States  receiving  such  applicant 
information  must  not  disclose  the 
information  furth»  to  other  entities,  nor 
must  they  use  it  for  purposes  other  than 
providing  additional  State  or  local 
disaster  assistance  to  individuals  and 
households. 

(k)  Flood  Disaster  Protection  Act 
requirement.  (1)  The  Flood  EHsaster 
Protection  Act  of  1973,  Pub.  L.  93-234, 
as  amended  (42  U.S.C.  section  4106), 
imposes  certain  restrictions  on  federal 
fiiundal  assistance  for  acquisition  and 
construction  ptuposes.  Forihe  ptupose 
of  this  paragraph,  finaitaal  assistance 
for  acquisition  or  construction  purposes 
means  a  grant  to  an  individual  or 
household  to  buy,  receive,  build,  repair 
or  improve  insurable  portions  of  a  home 
and/or  to  purchase  at  repair-  insurable 
contents.  For  a  discussion  of  what 
elements  of  a  home  and  contents  are 
insurable,  see  44  CFR  part  61,  Insurance 
Coverage  and  Rates. 

(2)  IndividwQs  or  households  may  not 
receive  Federal  Assistance  grants  for 
real  and/or  personal  property  that  is 
located  in  a  special  flood  hazard  area, 
see  §59.1  of  ^s  title.  However,  if  the 
community  in  which  the  damaged 
property  is  located  is  participating  in 
the  National  Flood  Insurance  Program 
(NFIP),  then  individuals  and 
households  can  receive  assistance,  ff  a 
community  qualifies  for  and  enters  the 
National  Hood  Insurance  Program 
during  the  6-month  period  foUowing  the 
declaration,  the  Governor's  Authorized 
Represoitative  (GAR)  may  request  a 
time  extension  from  FEMA  (see 

§  206.103)  to  accept  registrations  and  to 
process  grant  appUcations  in  that 
commimity. 

(3)  Flood  insurance  purchase 
requirement: 

(i)  Individuals  and  households  named 
by  FEMA  as  eligible  recipients  under 
section  408  of  the  Stafford  Act  who 
receive  a  grant,  due  to  flood  damages, 
for  acquisition  or  construction  purposes 
imder  this  subpart  must  buy  and 
maintain  flood  insurance,  as  required  in 
42  U.S.C.  4012a,  for  at  least  the  grant 
amount,  in  order  to  get  any  Federal 
assistance  for  foture  flood  damage  to 
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any  insurable  property.  This  applies 
only  to  real  and  personal  property  that 
is  in  or  will  be  in  a  designated  Special 
Flood  Hazard  Area  and  that  can  be 
insiu-ed  under  the  National  Flood 
Insurance  Program. 

(A)  If  the  grantee  is  a  homeowner, 
flood  insiuance  coverage  must  be 
maintained  on  the  structure  at  the  flood- 
damaged  property  address  for  as  long  as 
the  address  exists.  The  flood  insurance 
requirement  is  reassigned  to  any 
subsequent  owner  of  the  flood-damaged 
structure. 

(B)  If  the  grantee  is  a  renter,  flood 
insurance  coverage  must  be  maintained 
on  the  contents  for  as  long  as  the  renter 
resides  at  the  flood-damaged  rental  unit. 
The  restriction  is  lifted  once  the  renter 
moves  from  the  rental  unit. 

(ii)  FEMA  may  not  provide  financial 
assistance  for  acquisition  or 
construction  purposes  to  individuals  or 
households  who  fail  to  buy  and 
maintain  flood  insurance  required 
under  paragraph  (k)(3)(i)  of  this  section. 

(1)  Citizenship  requirement.  (1)  Under 
Title  IV  of  the  Personal  Responsibility 
and  Work  Opportunity  Reconciliation 
Act  of  1996  (Pub.  L.104-193),  FEMA 
may  only  provide  assistance  imder  this 
subpart  to  applicants  who  are: 

(i)  U.S.  Citizens — bom  in  the  United 
States,  derivative  citizens,  or 
naturalized  citizens; 

(ii)  Non-Citizen  Nationals— generally, 
persons  bom  in  certain  outlying 
possessions  of  the  United  States,  or  a 
person  whose  parents  are  U.S.  non- 
citizen  nationals  (subject  to  certain 
residency  requirenients);  or 

{iu)  jQualified  Aliens— tius  category 
generally  includes  individuals  who  are 
Lawful  Permanent  residents  (possessing 
an  alien  registration  receipt  card, 
sometimes  referred  to  as  a  "Green 
Card")  or  those  with  legal  status 
provided  in  Pub.  L.  104-193  (admission 
into  the  U.S.  for  humanitarian 
purposes). 

(2)  For  purposes  of  this  subpart,  the 
citizenship  requirements  listed  in  this 
paragraiph  do  not  apply  to  citizens  of  the 
Federated  States  of  Micronesia  (FSM) 
and  the  Republic  of  the  Marshall  Islands 
(RMI)  when  residing  in  the  FSM  or  RMI 
at  the  time  a  declared  major  disaster  or 
emergency  impacts  this  area.  However, 
the  requirements  of  this  paragraph 

.  continue  to  apply  to  such  citizens  when 
an  event  affects  them  while  residing 
outside  FSM  or  RMI. 

§206.102    DafinWons. 

Adequate,  alternate  housing  means 
housing  that:  Accommodates  the  needs 
of  the  occupants;  is  within  the  normal 
commuting  patterns  of  the  area  oris 
within  reasonable  commuting  distance 


of  work,  school,  or  agricultural  activities 
that  provide  over  50  percent  of  the 
household  income;  and  is  within  the 
financial  ability  of  the  occupant  in  the 
realization  of  a  realistic  permanent 
housing  plan. 

Alternative  housing  resources  means 
any  housing  that  is  available  or  can 
quickly  be  made  available  in  lieu  of 
permanent  housing  construction  and  is 
cost-effective  when  compared  to 
permanent  construction  costs.  Some 
examples  are  rental  resources,  mobile 
homes  and  travel  trailers. 

Applicant  means  an  individual  or 
household  who  has  applied  for 
assistance  under  this  subpart. 

Assistance  from  other  means  includes 
monetary  or  in-kind  contributions  from 
voluntary  or  charitable  organizations, 
insurance,  other  governmental 
programs,  or  from  any  sources  other 
than  those  of  the  applicant. 

Dependent  means  someone  who  is 
normally  claimed  as  such  on  the  Federal 
tax  return  of  enother,  according  to  the 
Internal  Revenue  Code.  It  may  also 
mean  the  minor  children  of  a  couple  not 
living  together,  where  the  children  live 
in  the  affected  residence  with  the  parent 
or  guardian  who  does  not  actually  claim 
them  on  the  tax  return. 

Displaced  applicant  means  one  whose 
primary  residence  is  uninhabitable, 
inaccessible,  required  by  the  landlord  or 
not  functional  as  a  direct  result  of  the 
disaster  and  has  no  other  housing 
available  in  the  area,  i.e.,  a  secondary 
home  or  vacation  home. 

Effective  date  of  assistance  means  the 
date  that  the  applicant  was  determined 
eligible  for  assistance. 

Eligible  hazard  mitigation  measures 
are  home  improvements  that  an 
applicant  can  accomplish  in  order  to 
reduce  or  prevent  future  disaster 
damages  to  essential  components  of  the 
home. 

Fair  market  rent  means  housing 
market-wide  estimates  of  rents  that 
provide  opportunities  to  rent  standard 
quality  housing  throughout  the 
geographic  area  in  which  rental  housing 
units  are  in  competition.  The  fair  market 
rent  rates  applied  are  those  identified  by 
the  Department  of  Housing  and  Urban 
Development  as  being  adequate  for 
existing  rental  housing  in  a  particular 
area. 

Financial  ability  means  the  capability 
of  the  applicant  to  pay  the  housing  costs 
on  a  permanent  basis.  The 
determination  is  based  on  30  percent  of 
the  post-disaster  household  income.  At 
the  discretion  of  FEMA,  extreme  or 
unusual  financial  circumstances  may  be 
considered  when  computing  financial 
ability. 


Financial  assistance  means  a  cash 
grant  that  may  be  provided  to  eligible 
individuals  and  households,  usually  in 
the  form  of  a  check  or  electronic  funds 
transfer. 

Functional  means  an  item  or  home 
capable  of  being  used  for  its  intended 
purpose. 

Household  means  all  persons  (adults 
and  children)  who  lived  in  the  pre- 
disaster  residence  who  request 
assistance  under  this  subpart,  plus  any 
additions  during  the  assistance  period, 
such  as  infants,  spouse,  or  part-time 
residents  who  were  not  present  at  the 
time  of  the  disaster,  but  who  are 
expected  to  return  during  the  assistance 
period. 

Housing  costs  means  rent  and 
mortgage  payments,  including  principal, 
interest,  real  estate  taxes,  real  property 
insurance,  and  utility  costs. 

Inaccessible  means  as  a  result  of  the 
incident,  the  applicant  cannot 
reasonably  be  expected  to  gain  entry  to 
his  or  her  pre-disaster  residence  due  to 
the  disruption,  or  destruction,  of  access 
routes  or  other  impediments  to  access, 
or  restrictions  placed  on  movement  by 
a  responsible  official  due  to  continued 
healdi  or  safety  problems. 

Individuals  mean  all  persons  living  in 
a  household  who  are  not  dependents. 

In-kind  contributions  mean  something 
other  than  monetary  assistance,  such  as 
goods,  commodities  or  services. 

Manufactured  housing  sites  means 
those  sites  used  for  the  placement  of 
government  or  privately  owned  mobile 
homes,  travel  trailers,  and  other 
manufactured  housing  units,  including: 

(1)  Commercial  Site,  a  site 
customarily  leased  for  a  fee,  which  is 
fully  equipped  to  accommodate  a 
housing  unit; 

(2)  Private  Site,  a  site  that  the 
applicant  provides  or  obtains  at  no  cost 
to  the  Federal  Government,  complete 
with  utilities;  and 

(3)  Group  Site,  a  site  provided  by  the 
State  that  accommodates  two  or  more 
units  and  is  complete  with  utilities. 

Necessary  expense  means  the  cost 
associated  with  acquiring  an  item  or 
items,  obtaining  a  service,  or  paying  for 
any  other  activity  that  meets  a  serious 
need. 

Occupant  means  a  resident  of  a 
housing  unit. 

Owner-occupied  means  that  the 
residence  is  occupied  by: 

(1)  The  legal  owner; 

(2)  A  person  who  does  not  hold 
formal  title  to  the  residence  and  pays  no 
rent,  but  is  responsible  for  the  payment 
of  taxes  or  maintenance  of  the 
residence;  or 

(3)  A  person  who  has  lifetime 
occupancy  rights  with  formal  title 
vested  in  another. 
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Permanent  housing  plan  means  a 
realistic  plan  that,  within  a  reasonable 
timeframe,  puts  the  disaster  victim  back 
into  permanent  boosing  that  is  similar 
to  the  victim's  pre-disaster  housing 
situation.  A  reasonable  timeframe 
includes  sufficient  time  for  securing 
funds,  locating  a  permanent  dwelling, 
and  moving  into  the  dwelling. 

Primary  residence  means  the  dwelling 
where  the  applicant  normally  lives, 
during  the  major  portion  of  the  calendar 
year,  or  the  dwelling  that  is  required 
because  of  proximity  to  employment, 
including  agricultural  activities,  that 
provide  50  percent  of  the  household's 
income. 

Reasonable  commuting  distance 
means  a  distance  that  does  not  place 
imdue  hardship  on  an  applicant.  It  also 
takes  into  consideration  the  traveling 
time  involved  due  to  road  conditions, 
e.g..  motmtainous  regions  or  bridges  out 
and  the  normal  commuting  patterns  of 
the  area. 

Safe  means  secure  from  disaster- 
related  hazards  or  threats  to  occupants. 

Sanitary  means  free  of  disaster-related 
health  hazards. 

Serious  need  means  the  requirement 
for  an  item»  or  service,  that  is  essential 
.  to  an  appbcant's  ability  to  prevent, 
mitigate,  ot  overcome  a  disaster-related 
hardship,  injuzy  or  adverse  condition. 

I/ninnafcitab/e— means  the  dwelling  is 
not  safe,  sanitary  or  fit  to  occupy. 

We,  our.  or  us  mean  FEMA. 

1206.103  Ragistfalion  Period. 

(a)  Initial  period.  The  standard  FEK4A 
registration  period  is  60  days  following 
the  date  that  the  President  declares  an 
incident  a  major  disaster  or  an 
emergency. 

(b)  Extension  of  the  registration 
period.  The  Regional  Diiectcnr  or  his/her 
designee  may  extend  the  registration 
period  when  the  State  requests  more 
time  to  collect  registrations  from  the 
affected  population.  The  Regional 
Director  or  his/her  designee  may  also 
extoid  the  standard  registration  period 
when  necessary  to  establish  the  same 
registration  deadline  for  contiguous 
counties  or  States. 

(c)  Late  registrations.  After  the 
standard  or  extended  registration  period 
ends,  FEMA  will  accept  late 
registrations  for  an  additicxial  60  days. 
We  will  process  late  registrations  for 
those  registrants  who  provide  suitable 
documentation  to  support  and  justify 
the  reas(Hi  for  the  delay  in  their 
registration. 

1206.104  EHgtoiHty  ftdori 

(a)  Conditions  of  eligibiUty.  In  general, 
FEMA  may  provide  assistance  to 
individuals  and  households  who  qualify 


for  such  assistance  imder  section  408  of 
the  Stafford  Act  and  this  subpart.' FEMA 
may  only  provide  assistance: 

(1)  When  the  individual  or  household 
meets  citizenship  requirements  defined 
in  §206.101(1); 

(2)  When  the  individual  or  household 
has  incurred  a  necessary  expense  or 
serious  need  in  the  disaster  area, 
without  regard  to  their  residency  in  the 
area,  within  the  State  in  which  the 
President  has  declared  an  emergency  or 
major  disaster; 

(3)  In  a  situation  where  the  applicant 
has  insurance,  when  the  individual  or 
household  files  a  claim  with  their 
insurance  provider  for  all  potentially 
applicable  types  of  insiuance  coverage 
and  is  denied; 

(4)  In  a  situation  where  the  applicant 
has  insurance,  when  the  insured 
individual  or  household's  insiuance 
proceeds  have  been  significantly 
delayed  through  no  feult  of  his,  her  or 
their  own,  and  the  applicant  has  agreed 
to  repay  the  assistance  to  FEMA  or  the 
State  frx>m  insurance  proceeds  that  he, 
she  or  they  receive  later;  the  insurance 
proceeds  are  less  than  the  maximum 
amoimt  of  assistance  FEMA  can 
authorize  and  the  proceeds  are 
insufficient  to  cover  the  necessary 
expenses  or  serious  needs;  or  when 
housing  is  not  available  on  the  private 
market; 

(5)  When  the  individual  or  household 
has  accepted  all  assistancis  from  other 
sources  for  which  he,  she,  or  they  are 
eligible,  including  insurance; 

(6)  When  the  applicant  agrees  to 
refund  to  FEMA  or  the  State  any  portion 
of  the  grant  that  the  applicant  receives 
or  is  eligible  to  receive  as  assistance 
from  another  source; 

(7)  With  respect  to  housing  assistance, 
if  ihe  primary  residence  has  been 
destroyed,  is  uninhabitable,  or  is 
inaccessible:  and 

(8)  With  respect  to  housing  assistance, 
if  a  renter's  rental  unit  is  no  longer 
available; 

(b)  Conditions  of  ineligibility.  We  may 
not  provide  assistance  under  this 
subpart: 

(1)  For  housing  to  individuals  or 
households  who  are  displaced  from 
other  than  their  pre-disaster  primary 
residence; 

(2)  For  housing  to  individuals  or 
households  who  have  adequate  rent-free 
housing  accommodations; 

(3)  For  housing  to  individuals  or 
households  who  own  a  secondary  or 
vacation  residence  within  reasonable 
commuting  distance  to  the  disaster  area, 
or  who  own  unoccupied  rental  property 
that  meets  their  temporary  housing 
needs; 


(4)  For  housing  to  individuals  or 
households  who  evacuated  the 
residence  in  response  to  official 
warnings  solely  as  a  precautionary 
measiue  and  who  are  able  to  return  to 
the  residence  immediately  after  the 
incident; 

(5)  For  housing  for  improvements  or 
additions  to  the  pre-disaster  condition 
of  property,  except  those  required  to 
comply  with  local  and  State  ordinances 
or  eligible  mitigation  measiues; 

(6)  To  individuals  or  households  who 
have  adequate  insurance  coverage  and 
where  there  is  no  indication  that 
insurance  proceeds  will  be  delayed,  or 
who  have  refused  assistance  from 
insurance  providers; 

(7)  To  individuals  or  households 
whose  damaged  primary  residence  is 
located  in  a  designated  special  flood 
hazard  area,  and  in  a  community  that  is 
not  participating  in  the  National  Flood 
Insurance  Program,  except  that  financial 
assistance  may  be  provided  to  rent 
alternate  housing  and  for  medical, 
dental  and  funeral  expenses  to  such 
individuals  or  households; 

(8)  Fn  business  losses,  including  farm 
businesses  and  self-employment;  or 

(9)  For  any  items  not  otherwise 
authorized  by  this  section. 

S206.105    Criteria  for  Continued 


(a)  FEMA  expects  all  recipients  of 
assistance  under  this  subpart  to  obtain 
and  occupy  permanent  housing  at  the 
earliest  possible  time.  FEMA  may 
provide  continued  Housing  assistance 
up  tol8  months,  based  on  need,  and 
generally  oidy  when  adequate,  alternate 
housing  is  not  available  or  when  the 
permanent  housing  plan  has  not  been 
fulfilled  through  no  fault  of  the 
applicant. 

(0)  Additional  Criteria  for  Continued 
Assistance: 

(1)  All  applicants  requesting 
continued  rent  assistance  must  establish 
a  realistic  permanent  housing  plan  no 
later  than  the  first  certification  for 
continued  assistance.  Applicants  will  be 
required  to  provided  documentation 
shovnng  that  they  are  making  efforts  to 
obtain  permanent  housing. 

(2)  Applicants  requesting  continued 
rent  assistance  must  submit  teaX 
receipts  to  show  that  they  have 
exhausted  the  FEMA  rent  funds. 

(3)  FEMA  generally  expects  that  pre- 
disaster  rentera  will  use  their  initial 
rental  assistance  to  obtain  peimanent 
housing.  However,  we  may  certify  them 
for  continued  rent  assistance  when 
adequate,  alternate  housing  is  not 
available,  or  when  they  have  not 
realized  a  permanent  housing  plan 
through  no  fault  of  their  own. 
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(4)  FEMA  may  certify  pre-disaster 
owners  for  continued  rent  assistance 
when  adequate,  alternate  housing  is  not 
available,  or  when  they  have  not 
realized  a  permanent  hoiising  plan 
through  no  fault  of  their  own. 

(5)  Individuals  or  households 
requesting  additional  assistance  for 
personal  property,  transportation, 
medical,  dental,  funeral,  moving  and 
storage,  or  other  necessary  expenses  and 
serious  needs  will  be  required  to  submit 
information  and/or  documentation 
identifying  the  continuing  need. 

§206.106    Appaats. 

(a)  Under  the  provisions  of  section 
423  of  the  Stafford  Act,  applicants  for 
assistance  under  this  subpart  may 
appeal  any  determination  of  eligibility 
for  assistance  made  under  this  subpart. 
Applicants  must  file  their  appeal  within 
60  days  after  the  date  that  we  notify  the 
applicant  of  the  award  or  denial  of 
assistance.  Applicants  may  appeal  the 
following: 

(1)  Eligibility  for  assistance,  including 
recoupment; 

(2)  Amount  or  type  of  assistance; 

(3)  Cancellation  of  an  application; 

(4)  The  rejection  of  a  late  application; 

.  (5)  The  denial  of  continued  assistance 
imder  section  206.105,  Criteria  for 
Continued  Assistance; 

(6)  FEMA's  intent  to  collect  rent  for 
occupants  of  a  housing  imit  that  FEMA 
provides; 

.  (7)  Termination  of  direct  housing 
assistance; 

(8)  Denial  of  a  request  to  purchase  a 
FEMA-provided  housing  unit  at  the 
termination  of  eligibility; 

(9)  The  sales  price  of  a  FEMA- 
provided  housing  unit  they  want  to 
purchase;  or 

(10)  Any  other  eligibility-related 
decision. 

(b)  Appeals  must  be  in  writing  and 
explain  the  reason(s)  for  the  appeal.  The 
applicant  or  person  who  the  applicant 
authorizes  to  act  on  his  or  her  behalf 
must  sign  the  appeal.  If  someone  other 
than  the  applicant  files  the  appeal,  then 
the  applicant  must  also  submit  a  signed 
statement  giving  that  person  authority  to 
represent  him,  her  or  them. 

(c)  Applicants  must  appeal  to  the 
Regional  Director  or  his/her  designee  for 
decision  made  under  this  subpart, 
except  when  FEMA  has  made  a  grant  to 
the  State  to  provide  assistance  to 
individuals  and  households  imder 

§  206.111(a),  State  Administration  of 
Other  Needs  Program. 

(d)  An  applicant  may  ask  for  a  copy 
of  ii]iormation  in  his/her  or  their  file  by 
writing  to  FEMA  or  the  State.  If 
someone  other  than  the  applicant  is 
submitting  the  request,  then  the 


applicant  must  also  submit  a  signed 
statement  giving  that  person  authority  to 
represent  him,  her,  or  them. 

(e)  The  appropriate  FEMA  or  State 
program  official  will  notify  the 
applicant  in  writing  of  the  receipt  of  the 
appeal. 

(f)  The  Regional  Director  or  his/her 
designee  or  appropriate  State  official 
will  review  the  original  decision  after 
receiving  the  appeal.  FEMA  or  the  State 
will  give  the  appellant  a  written  notice 
of  the  disposition  of  the  appeal  within 
90  days  of  the  receiving  the  appeal.  The 
decision  of  the  appellate  authority  is 
final. 

$206,107    Recovery  of  Fund*. 

(a)  The  applicant  must  agree  to  repay 
to  FEMA  or  the  State  from  insurance 
proceeds  or  recoveries  from  any  other 
source  an  amount  equivalent  to  the 
value  of  the  assistance  provided.  In  no 
event  must  the  amount  repaid  to  FEMA 
exceed  the  amount  that  the  applicant 
recovers  bom  insurance  or  any  other 
source. 

(b)  An  applicant  must  return  funds  to 
FEMA  or  the  State  when  FEMA  or  the 
State  determines  that  FEMA  or  the  State 
made  the  grant  erronefously,  the 
applicant  spent  the  money 
inappropriately,  or  the  applicant 
obtained  the  grant  through  fraudulent 
means. 

(c)  If  FEMA  has  approved  a  grant  to 
the  State  to  provide  assistance  under 
section  206.110,  then  the  State  must 
return  to  FEMA  75  percent  of  all  funds 
recovered  by  the  State  from  applicants. 
FEMA  will  return  to  the  State  25 
percent  of  all  funds  recovered  from 
applicants  under  §  206.110  when  FEMA 
administers  the  program. 

$206,106    Housing  Assistance. 

(a)  Purpose.  FEMA  may  provide 
financial  or  direct  assistance  under  this 
section  to  respond  to  the  disaster-related 
housing  needs  of  individuals  and 
households. 

(b)  Types  of  housing  assistance — (1) 
Temporary  housing  assistance — (ih 
Financial  assistance.  Eligible 
individuals  and  households  may  receive 
financial  assistance  to  rent  alternate 
housing  resources,  existing  rental  units, 
manufrictured  housing,  recreational 
vehicles  or  other,  readily  fabricated 
dwellings.  In  addition,  FEMA  may 
provide  assistance  for  the  reasonable 
cost  of  any  transportation,  utility 
hookups,  or  installation  of  a 
manufectured  housing  unit  or 
recreational  vehicle  to  be  used  for 
housing  and  reasonable  lodging 
expenses  incurred  because  of  the 
disaster. 


(A)  We  will  include  all  members  of  a 
pre-disaster  household  in  a  single 
registration  and  will  provide  assistance 
for  one  temporary  housing  residence, 
imless  the  Regional  Director  or  his/her 
designee  determines  that  the  size  or 
nature  of  the  household  requires  that  we 
provide  assistance  for  more  than  one 
residence. 

(B)  FEMA  will  base  the  rental 
assistance  on  the  Department  of 
Housing  and  Urban  Development's 
current  fair  market  rates  for  existing 
rental  units.  FEMA  will  further  base  the 
applicable  rate  on  the  household's 
bedroom  requirement  and  the  location 
of  the  rental  unit. 

(C)  The  occupant  is  responsible  for  all 
utility  costs  and  security  deposits, 
except  where  the  utility  does  not  meter 
services  separately  and  utilities  are  a 
pari  of  the  rental  charge.  The  Regional 
Director  or  his/her  designee  may 
authorize  the  payment  of  security 
deposits;  however,  the  owner  or 
occupant  must  reimburse  the  full 
amount  of  the  securify  deposit  to  the 
Federal  Government  before  or  at  the 
time  that  the  temporary  housing 
assistance  ends. 

(ii)  Direct  assistance.  (A)  FEMA  may 
provide  direct  assistance  in  the  form  of 
purchased  or  leased  temporary  housing 
units  directly  to  individuals  or 
households  who  lack  available  housing 
resources  and  would  be  unable  to  make 
use  of  the  assistance  provided  imder 
paragraph  (b)(l)(i)  of  this  section. 

(B)  FEMA  will  include  all  members  of 
a  household  in  a  single  application  and 
will  provide  assistance  for  one 
temporary  housing  residence,  unless  the 
Regional  Director  or  his/her  designee 
determines  that  the  size  or  nature  of  the 
household  requires  that  we  provide 
assistance  for  more  than  one  residence. 

(C)  Any  site  upon  which  a  FEMA- 
provided  housing  unit  is  placed  must 
comply  with  applicable  State  and  local 
codes  and  ordinances,  as  well  as  44  CFR 
part  9,  Floodplain  Management  and 
Protection  of  Wetlands,  and  Part  10, 
Environmental  Considerations. 

(D)  All  utility  costs  and  security 
deposits  are  the  responsibility  of  the 
occupant  except  where  the  utility  does 
not  meter  utilify  services  separately  and 
utility  services  are  a  part  of  the  rental 
charge. 

(E)  FEMA-provided  housing  units 
may  be  placed  in  the  following 
locations: 

(1)  A  commercial  site  that  is  complete 
with  utilities;  when  the  Regional 
Director  or  his/her  designee  determines 
that  the  upgrading  of  commercial  sites, 
or  installation  of  utilities  on  such  sites, 
will  provide  more  cost-effective,  timely 
and  suitable  temporary  housing  than 
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other  types  of  resources,  then  Federal 
assistance  may  be  authorized  for  such 

actions. 

(2)  A  private  site  that  an  applicant 
provides,  complete  with  utilities;  when 
the  Regional  Director  or  his/her 
designee  determines  that  the  cost  of 
installation  or  repairs  of  essential 
utilities  on  private  sites  will  provide 
more  cost  effective,  timely,  and  suitable 
temporary  housing  than  other  types  of 
resources,  then  Federal  assistance  may 
be  authorized  for  such  actions. 

(3)  A  group  site  the  State  or  local 
government  provides  that 
accommodates  two  or  more  imits  and  is 
complete  with  utilities;  when  the 
Regional  Director  or  his/her  designee 
determines  that  the  cost  of  developing  a 
group  site  provided  by  the  State  or  local 
government,  to  include  installation  or 
repairs  of  essential  utilities  on  the  sites, 
will  provide  more  cost  effective,  timely, 
and  suitable  temporary  housing  than 
other  types  of  resoiuces,  then  Federal 
assistance  may  be  authorized  for  such 

actions. 

(4)  A  group  site  provided  by  FEMA, 
■  if  the  Regional  Director  or  his/her 

designee  determines  that  such  a  site 
woidd  be  more  economical  or  accessible 
than  one  that  the  State  or  local 
government  provides. 

(F)  At  the  end  of  the  18-month  period 
of  assistance,  FEMA  may  charge  up  to 
the  fair  market  rent  rate  for  eadi 
temporary  housing  unit  provided.  We 
will  base  the  rent  charged  on  the 
nmnber  of  bedrooms  occupied  and 
needed  by  the  household.  When 
establishing  the  amoimt  of  rent,  FEMA 
will  take  into  account  the  financial 
ability  of  the  household. 

(G)  We  may  terminate  direct 
assistance  for  reasons  that  include,  but 
are  not  limited  to,  the  following: 

(1)  The  period  of  assistance  expired 
imder  §  206.101(d)  and  has  not  been 
extended; 

(2)  Adequate  alternate  housing  is 
available  to  the  occupant(s); 

[3]  The  6ccupant  obtained  housing 
assistance  either  through 
misrepresentation  or  fraud; 

(4)  The  occupant  foiled  to  comply 
with  any  term  of  the  lease/rental 
agreement  or  other  rules  of  the  site 
where  the  unit  is  located. 

(5)  The  occupant  does  not  provided 
documentation  showing  that  they  are 
working  towards  the  permanent  housing 
plan 

(H)  FEMA  will  provide  written  notice 
when  initiating  the  termination  of  any 
assistance  that  we  provide  imder  oin 
lease  agreements.  This  notice  will 
specify  the  reasons  for  termination  of 
assistance  and  occupancy,  the  date  of 
terminiation,  the  procedure  for  appealing 


the  determination,  and  the  occupant's 
Uability  for  such  additional  charges  as 
the  Regional  Director  or  his/her 
designee  deems  appropriate  after  the 
termination  date,  including  fair  market 
rent  for  the  unit. 

(1)  Duplication  of  benefits  may  occur 
when  an  applicant  has  additional  living 
expense  insxuance  benefits  to  cover  the 
cost  of  renting  alternate  housing.  In 
these  instances,  FEMA  may  provide  a 
temporary  housing  unit  if  adequate 
alternate  housing  is  not  available,  or  if 
doing  so  is  in  the  best  interest  of  the 
household  and  the  government.  We  will 
establish  fair  market  rent,  not  to  exceed 
insurance  benefits  available. 

(2)  Repairs,  (i)  FEMA  may  provide 
financial  assistance  for  the  repairs  of 
uninsiued  disaster-related  damages  to 
an  owner's  primary  residence.  The 
funds  are  to  help  return  owner-occupied 
primary  residences  to  a  safe  and 
sanitary  living  or  functioning  condition. 
Repairs  may  include  utilities  and 
residential  infrastructure  (such  as 
private  access  routes,  wells  and/or 
septic  systems)  damaged  by  a  major 
disaster. 

(ii)  The  type  of  repair  FEMA 
authorizes  may  vary  depending  upon 
the  nature  of  the  disaster.  We  may 
authorize  repair  of  items  where  feasible 
or  replacement  when  necessary  to 
insure  the  safety  or  health  of  the 
occupant  and  to  make  the  residence 
functional. 

(iii)  FEMA  may  also  provide 
assistance  for  eligible  hazard  mitigation 
measures  that  reduce  the  likelihood  of 
future  damage  to  such  residences, 
utilities  or  infrastructure. 

(iv)  Eligible  individuals  or  households 
may  receive  up  to  $5,000  imder  this 
paragraph,  adjusted  annually  to  reflect 
changes  in  the  CPI,  to  repair  damages  to 
their  primary  residence  without  first 
having  to  show  that  the  assistance  can 
be  met  through  other  means,  except 
insurance  proceeds. 

(v)  The  individual  or  household  is 
responsible  for  obtaining  local  permits 
or  inspections  that  applicable  State  or 
local  building  codes  may  require. 

(3)  Replacement.  FEMA  may  provide 
financial  assistance  under  this 
paragraph  to  replace  a  disaster-damaged 
owner's  occupied,  primary  residence  if 
the  dwelling  can  be  replaced,  in  its 
entirety,  for  $10,000  or  less,  as  adjusted 
annually  to  reflect  changes  in  the  CPI. 

(4)  Pennanent  housing  construction. 
FEMA  may  provide  financial  or  direct 
assistance  to  applicants  for  the  purpose 
of  constructing  permanent  housing  in 
insular  areas  outside  the  continental 
United  States  and  in  other  remote 
locations  when  alternative  housing 
resources  are  not  available  and  the  types 


of  financial  or  direct  temporary  housing 
assistance  described  in  paragraph  (b)(1) 
of  this  section  are  imavailable, 
infeasible,  or  not  cost-effective. 

(c)  Eligible  costs.  (1)  Repairs  to  the 
primary  residence  or  replacement  of 
items  must  be  disaster-related  and  must 
be  of  average  quality,  size,  and  capacity, 
taking  into  consideration  the  needs  of 
the  occupant.  Repairs  to  the  primary 
residence  are  limited  to  restoration  of 
the  dwelling  to  a  safe  and  sanitary  living 
or  functioning  condition  and  may 
include: 

(i)  Repair  or  replacement  of  the 
structural  components,  including 
foimdation,  exterior  walls,  and  roof; 

(ii)  Repair  or  replacement  of  the 
structure's  windows  and  doors; 

(iii)  Repair  or  replacement  of  the 
structure's  Heating,  Ventilation  and  Air 
Conditioning  System; 

(iv)  Repair  or  replacement  of  the 
structure's  utilities,  including  electrical, 
plumbing,  gas,  water  and  sewage 
systems; 

(v)  Repair  or  replacement  of  the 
structure's  interior,  including  floors, 
walls,  ceilings,  doors  and  cabinetry; 
(vi)  Repair  to  the  structure's  access 
and  egress,  including  privately  owned 
access  road; 

(vii)  Blocking,  leveling,  and  anchoring 
of  a  mobile  home,  and  reconnecting  or 
resetting  mobile  home  sewer,  water, 
electrical  and  fuel  lines  and  tanks;  and 
(viii)  Items  or  services  determined  to 
be  eligible  hazard  mitigation  measures. 
(2)  Permanent  Housing  Construction, 
in  general,  must  be  consistent  with 
ciurent  minimal  local  building  codes 
and  standards  where  they  exist,  or 
minimal  acceptable  construction 
industry  standards  in  the  area. 
Dwellings  will  be  of  average  quality, 
size  and  capacity,  taking  into 
consideration  the  needs  of  the  occupant. 

§  206.1 09    Disposal  of  Housing  Units. 

(a)  FEMA  may  sell  housing  units 
purchased  under  §  206.108(b)(l)(ii), 
Temporary  Housing,  Direct  Assistance, 
as  follows: 

(1)  Sale  to  an  applicant. 

(i)  Sale  to  the  individual  or  household 
occupying  the  unit,  if  the  occupant 
lacks  permanent  housing,  has  a  site  that 
complies  with  local  codes  and 
ordinances  and  Part  9  of  this  Title. 

(ii)  Adjustment  to  the  sales  price. 

(A)  FEMA  may  approve  adjustments 
to  the  sales  price  when  selling  a  housing 
unit  to  the  occupant  of  a  unit,  if  the 
pinchaser's  financial  resources  are  less 
than  the  fair  market  value  of  the  home 
or  unit,  and  when  doing  so  is  in  the  best 
interest  of  the  applicant  and  FEMA. 

(iii)  We  will  deposit  the  proceeds  of 
a  sale  under  paragraph  (a)(1)  of  this 
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section  in  the  appropriate  Disaster 
Relief  Fimd  accoimt. 

(iv)  FEMA  may  sell  a  housing  unit  to 
an  individual  or  household  only  on  the 
condition  that  the  purchaser  agrees  to 
obtain  and  maintain  hazard  insmance, 
as  well  as  flood  insurance  on  the  unit 
if  it  is  or  will  be  in  a  designated  Special 
Flood  Hazard  Area. 
(2)  Other  methods  of  disposal: 
(i)  FEMA  may  sell,  transfer,  donate,  or 
otherwise  make  a  unit  available  directly 
to  a  State  or  other  governmental  entity, 
or  to  a  voluntary  organization,  for  the 
sole  piupose  of  providing  temporary 
housing  to  disaster  victims  in  major 
disasters  and  emergencies.  As  a 
condition  of  the  sale,  transfer,  or 
donation,  or  other  method  of  provision, 
the  State,  governmental  entity,  or 
volimtary  organization  must  agree  to: 

(A)  Comply  with  the 
nondiscrimination  provisions  of  the 
Stafford  Act,  42  U.S.C.  5151;  and 

(B)  Obtain  and  maintain  hazard 
insurance  on  the  unit,  as  well  as  flood 
insurance  if  the  housing  unit  is  or  will 
be  in  a  designated  Special  Flood  Hazard 
Area. 

(ii)  FEMA  may  also  sell  housing  units 
at  a  fair  market  value  to  any  other 
person. 

(b)  A  unit  will  be  sold  "as  is,  where 
is",  except  for  repairs  FEMA  deems 
necessary  to  protect  health  or  safety, 
which  are  to  be  completed  before  the 
sale.  There  will  be  no  implied 
warranties.  In  addition,  FEMA  will 
inform  the  purchaser  that  he/she  may 
have  to  bring  the  imit  up  to  codes  and 
standards  that  are  applicable  at  the 
proposed  site. 

S  206.1 1 0    Hnancial  Assistance  to  Addrsss 
OttMT  Needs. 

(a)  Purpose.  FEMA  and  the  State  may 
provide  financial  assistance  to 
individuals  and  households  who  have 
other  disaster-related  necessary 
expenses  or  serious  needs.  To  qualify 
for  a  grant  under  this  section,  an 
applicant  must  also: 

(1)  Apply  to  the  United  States  Small 
Business  Administration's  (SBA) 
Disaster  Home  Loan  Program  for  all 
available  assistance  under  the  program; 
and 

(2)  Be  declined  for  SBA  DisastN 
Home  Loan  Program  assistance;  or 

(3)  Demonstrate  that  the  SBA 
assistance  received  does  not  satisfy  their 
total  necessary  expenses  or  serious 
needs  arising  out  of  the  major  disaster. 

(b)  Types  of  assistance.— i"^)  Medical, 
dental,  and  funeral  expenses.  FEMA 
may  provide  financial  assistance  for 
medical,  dental  and  funeral  items  or 
services  to  meet  the  disaster-related 
necessary  expenses  and  serious  needs  of 
individuals  and  households. 


(2)  Personal  property,  transportation, 
and  other  expenses,  (i)  FEMA  may 
provide  financial  assistance  for  personal 
property  and  transportation  items  or 
services  to  meet  the  disaster-related 
necessary  expenses  and  serious  needs  of 
individuals  and  households. 

(ii)  FEMA  may  provide  financial 
assistance  for  other  items  or  services 
that  are  not  included  in  the  specified 
categories  for  other  assistance  but  which 
FEMA  approves,  in  coordination  with 
the  State,  as  eligible  to  meet  unique 
necessary  expenses  and  serious  needs  of 
individuals  and  households. 

(c)  Eligible  costs. — (1)  Personal 
property.  Necessary  expenses  and 
serious  needs  for  repair  or  replacement 
of  personal  property  are  generally 
limited  to  the  following: 

(i)  Clothing; 

(ii)  Household  items,  furnishings  or 
appliances; 

(iii)  Tools,  specialized  or  protective 
clothing,  and  equipment  required  by  an 
employer  as  a  condition  of  employment; 

(iv)  Computers,  uniforms, 
schoolbooks  and  supplies  required  for 
educational  purposes;  and 

(v)  Cleaning  or  sanitizing  any  eligible 
personal  property  item. 

(2)  Transportation.  Necessary, 
expenses  or  serious  needs  for 
transportation  are  generally  limited  to 
the  following: 

(i)  Repairing  or  replacing  vehicles; 
and 

(ii)  Financial  assistance  for  public 
transportation  and  any  other 
transportation  related  costs  or  services. 

(3)  Medical  expenses.  Medical 
expenses  are  generally  limited  to  the 
following: 

,(i)  Medical  costs; 
(ii)  Dental  costs;  and 
(iii)  Repair  or  replacement  of  medical 
equipment. 

(4)  Funeral  expenses.  Funeral 
expenses  are  generally  limited  to  the 
following 

(i)  Funeral  services; 

(ii)  Burial  or  cremation;  and 

(iii)  Other  related  funeral  expenses. 

(5)  Moving  and  storage  expenses. 
Necessary  expenses  and  serious  needs 
related  to  moving  and  stoning  personal 
property  away  from  the  threat  of  damage 
including  the  evacuation,  storage,  and 
return  of  the  personal  property  to  the 
individual  or  household's  place  of 
residence. 

(6)  Other.  Other  disaster-related 
expenses  not  addressed  in  the  above 
categories  may  include: 

(i)  Costs  of  towing,  setup,  and 
connecting  or  reconnecting  essential 
utilities  for  an  owner-occupied 
manufactured  housing  unit  not 
provided  by  FEMA:  and 


(ii)  Other  miscellaneous  items  or 
services  that  FEMA,  in  consultation 
with  the  State,  determines  are  necessary 
expenses  and  serious  needs. 

§206.111    Stats  Participation  in  ttw  Section 
408  Program. 

(a)  State  Administration  of  Other 
Needs  Program.  A  State  may  request  a 
grant  from  FEMA  to  provide  financial 
assistance  to  individuals  and 
households  in  the  State  under  §  206.110 
of  this  subpart.  The  total  Federal  grant 
under  this  paragraph  will  be  equal  to  75 
percent  of  the  cost  of  meeting  necessary 
expenses  or  serious  needs  of  individuals 
and  households,  plus  State 
administrative  costs  not  to  exceed  5 
percent  of  the  Federal  grant.  Any  State 
that  administers  the  program  to  provide 
financial  assistance  to  individuals  and 
households  must  administer  the 
program  consistent  with  §  206.110  of 
this  subpart  and  under  the 
Memorandum  of  Understanding  that  we 
describe  at  paragraph  (c)  of  this  section. 

(b)  State  Participation  in  the 
Management  of  the  Temporary  Housing- 
Direct  Assistance  Program.  A  State  may 
request  authority  to  participate  in  the 
management  of  the  Temporary  Housing- 
Direct  Assistance  Program  that  we 
describe  at  §  206.108^)(l)(ii)  of  this 
subpart.  The  total  Federal  cost  under 
this  paragraph  will  be  100  percent.  The 
Regional  Director  or  his/her  designee 
may  approve  such  a  request  if  State 
participation  in  the  management  of  the 
program  would  be  in  the  best  interest  of 
the  Federal  government  and  those 
needing  housing  assistance. ' 

(1)  Any  State  that  participates  in  the 
management  of  a  Temporary  Housing- 
Direct  Assistance  Program  must  do  so 
consistent  with  §206.1 08(b){l)(ii)  of  this 
subpart  and  imder  the  Memorandum  of 
Understanding  that  we  describe  at 
paragraph  (c)  of  this  section; 

(2)  Before  a  State  may  participate  in 
the  management  of  the  Temporary 
Housing-Direct  Assistance  Program,  the 
State  must  agree  to  hold  and  save  the 
United  States  free  from  damages  and 
indemnify  the  Federal  Government 
against  any -claims  arising  from  the 
Temporary  Housing-Direct  Assistance 
Program; 

(3)  The  State  may  perform  one  or 
more  of  the  following  activities  in  the 
course  of  its  participation  in  the 
management  of  the  Temporary  Housing- 
Direct  Assistance  Program: 

(i)  Site  assessment; 

(ii)  Unit  procurement  and  installation; 
(iii)  Unit  maintenance; 
(iv)  Staging  operations; 
(v)  Group  site  design  and 
development; 
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(vi)  Occupant  Services  (Leasing  in 
and  certifying  occupants  for  continuing 
assistance};  and 

(vii)  Site  Restoration. 

(c)  FEMA-State  Memorandum  of 
Understanding.  The  delivery  of 
assistance  by  a  State  under  this  section 
is  contingent  upon  and  governed  by  a 
FEMA-State  Memorandiun  of 
Understanding  (MOU),  which  describes 
the  partnership  between  FEMA  and  the 
State  for  the  delivery  of  assistance  imder 
section  408  of  the  Stafford  Act,  42 
U.S.C.  5174. 

(1)  General.  The  MOU  ^plains  the 
roles  and  responsibilities  of  FEMA  and 


the  State  in  the  provision  of  assistance 
by  the  State  under  this  section; 

(2)  The  Regional  Director  and  the 
Governor  or  designee  will  execute  the 
MOU,  which  they  will  renew  annually. 
The  effective  date  of  each  year's  MOU 
vill  be  January  1,  and  each  executed 
MOU  will  be  effective  for  one  year. 
FEMA  and  the  State  may  amend 
executed  MOUs  during  the  course  of  a 
year. 

(3)  If  both  parties  do  not  execute  an 
MOU  by  January  1,  FEMA  will 
administer  all  assistance  under  this 

section  for  that  calendar  year. 

(4)  The  MOU  will  include  provisions 
relating  to  the  need  for  the  State  to 


comply  with  this  section  and  the 
financial  and  grants  management 
mandates  that  all  applicable  Federal 
laws,  regulations  and  circulars  impose, 
including  parts  11  and  13  of  this  title. 

(5)  The  MOU  will  include  provisions 
for  State  compliance  with  the 
nondiscrimination  provisions  of  the 
Stafford  Act,  42  U.S.C.  5151. 

Dated:  lanuary  15,  2002. 
Michael  D.  Brown, 
Acting  Deputy  Director. 
[FR  Doc.  02-1386  Filed  1-22-02;  8:45  am] 
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to  Federal  Register  users. 
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this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JANUARY  23, 
,2002 

TRANSPORTATION 
DEPARTMENT 
FMaral  Aviation 
Administration 

Airworthiness  directives: 
Honeywell:  published  la-ISl^ 

01 
Rolls-Royce  Corp.; 
published  12-19^1 
TREASURY  DEPARTMENT 
Customs  Service 
Articles  corKlitionally  free, 
subject  to  reduced  rales, 
etc.: 

Wool  products;  Kmited 
refund  of  duties;  publishe|El 
1-23^)e 
TREASURY  DEPARTMENT 
intsnisl  Rswsnus  Secvice 
Excise  taxes: 
Excess  benefit  transactions 
published  1-23-02 

COMIIENTS  DUE  NEXT 


AGRICULTURE 
DEPARTMENT 
Grain  inspection. 


Official  inspection  and 
weighing  services; 
comments  due  by  2-1-02; 
publshed  1-2-02  [FR  01^ 
32154] 
COMMERCE  DEPARTMENT 


Atmosphsrie  Administralioq 

Fishery  conservation  and 
management: 
Alaslca;  fisheries  of 

Exclusive  Economic 

Zbne— 

American  Fisheries  Act; 


comments  due  by  1-31- 
02;  published  12-17-01 
(FR  01-30385] 
Bering  Sea  and  Aleutian 
Islands  grourxlfish,  etc.; 
comments  due  by  1-28- 
02;  published  11-27-01 
IFR  01-29496] 
ENERGY  DB>ARTMENT 

Energy  Rsgui  story 


Electric  ulMes  (Federal  Power 
Act): 


Put)lic  utility  filing 
requirements;  comments 
due  by  1-28-02;  published 
12-28-01  [FR  01-32005] 
Natural  Gas  Policy  Act: 

Interstate  natural  gas 
pipelines — 

Business  practice 
standards;  comments 
due  by  2-1-02; 
published  1-2-02  [FR 
01-32004] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Various  States;  comments 
due  by  1-28-02;  published 
12-28-01  [FR  01-31943] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 
Various  States;  comments 

due  by  1-28-02;  published 

12-28-01  [FR  01-31944] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
CalHomia;  comments  due  by 

1-30-02;  published  12-31- 

01  [FR  01-32104] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 


CaKfomia;,  comments  due  by 
2-1-02;  published  1-2-02 
[FR  01-32096] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

2-1-02;  published  1-2-02 

[FR  01-32099] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  aixl 
promulgation;  various 


CaHfomia;  comments  due  by 
2-1-02;  published  1-2-02 
[FR  01-32100] 
Electronic  reporting 
estat)lishment;  electrorw 
records;  comments  due  by 


1  -28-02;  published  1 1  -28-01 
[FR  01-29551] 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects— 
Maplewood  and  King 
George  Landfills;  VA; 
comments  due  by  1-28- 
02;  published  12-28-01 
[FR  01-31939] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Local  telecommunications 

markets;  competitive 

networks  promotton; 

comments  due  by  2-1-02; 

published  12-14-01  [FR 

01-30867] 
Digital  television  stations;  table 
of  assignment: 
Indiana;  comments  due  by 

1-28-02;  published  12-21- 

01  [FR  01-31458] 
Digital  televiskxi  stations;  table 
of  assignments: 
Texas;  comments  due  by  1- 

28-02;  published  12-10-01 

[FR  01-30390] 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulatkm 

Z): 

Official  staff  commentary; 
amendments;  comrrtents 
due  by  2-1-02;  published 
12-ia01  [FR  01-30781] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Csnlsra  for  Msdicara  A 
Medicsid  Sarvicas 

Medicare  and  Medicaid: 
Ptiysidans'  referrals  to 
health  care  entities  with 
which  they  have  financial 
relationships 
Effective  date  partially 
delayed;  comments  due 
by  2-1-02:  published 
12-3-01  [FR  01-29904] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Cantara  tor  MstMciro  A 
■MQicaNi  asrvms 
Standards  and  certification: 
Laboratory  requirements— 
Mednare,  medteaid,  arxl 
CUA  programs; 
Qualification 
requirements  for 
laboratory  cfiredors 
performing  high 
complexity  testing: 
comments  due  by  1-28- 
02:  published  12-28-01 
[FR  01-31722] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  toan  programs: 


FHA  single  family  appraiser . 
roster  appraiser 
qualifications  for 
placement;  comments  due 
by  1-29-02;  published  11- 
30O1  [FR  01-29681] 
Uniform  Financial  Reporting 
Standards;  additional 
entity  filing  requirements; 
comments  due  by  1-29- 
02;  published  11-30-01 
[FR  01-29680] 
Correction;  comments  due 
by  1-29-02;  published    . 
12-18-01  [FR  01-31049] 
INTERIOR  DEPARTMENT 
Hsh  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Critk»l  habitat  designatton — 
Piping  ptover;  nortfiem 
Great  Plains  tireeding 
popuiatkm;  comments 
due  by  1-28-02; 
published  12-28-01  [FR 
01-31586] 
LABOR  DEPARTMENT 
Occupational  SafMy  and 
HeaWi  Administration 
Shipyard  safety  and  health 
standards: 

Fire  Protectk)n  for  Shipyard 
Empk>yment  Negotiated 
Rulemaking  Advisory 
Committee;  meeting; 
comments  due  by  1-31- 
02;  published  1-22-02  [FR 
02-01589] 
LIBRARY  OF  CONGRESS 
Copyrigfit  Omcs,  Library  of 
Congrsss 

Copyright  aibitratkMi  royalty 
pauiei  rules  and  procedures: 
Mechannal  and  digital 
phorK>record  delivery 
compulsory  license; 
comments  due  by  1-28- 
02;  published  12-14-01 
[FR  01-30931] 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Spouse  application  for 
annuity  or  lump  sum  filed 
simultaneousiy  with 
emptoyee's  applicatkm  for 
disability  annuity; 
comments  due  t^  1-28- 
02;  published  11-2»01 
[FR  01-29429] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Custody  of  investment 
company  assets  with  a 
securities  depository: 
comments  due  by  1-31- 
02;  published  11-21-01 
[FR  01-29021] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
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Hematotogical  disorders  and 
malignant  neoplastk: 
diseases;  medk:al  criteria 
evaluation;  comments  due 
by  1-28-02;  published  11- 
27-01  [FR  01-29224] 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Vessel  documention  and 
measurement: 
Lease-financing  for  vessels 
engaged  in  coastwise 
trade;  comments  due  by 
1-28-02;  published  12-14- 
01  [FR  01-30838} 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administrstion 

Aircraft: 
Repair  stations;  comments 
due  by  1-29-02;  published 
11-30-01  [FR  01-29479] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Airtxjs;  comments  due  t)y  1- 
28-02;  published  12-27-01 
[FR  01-31549] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
AiitMJs;  comments  due  by  1- 
28-02;  published  1-2-02 
[FR  01-32197] 
Bell;  comments  due  by  1- 
28-02;  published  11-28-01 
[FR  01-29595]     ,; 
Eurooopter  France;  ,.  • 
comments  due  by  1-28- 
02;  published  11-28-01 
[FR  01-29594] 

TRANSPORTATION 

DEPARTMENT 

Fedsral  Avtation 

Administration 

Airworthiness  directives: 
Gulfstream;  comments  due 
by  1-2B-02:  published  12- 
27-01  [FR  01-31430] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administrstion 

Airworthiness  directives: 
Pratt  &  Whitney;  comments 
due  by  1-28-02;  published 
12-27-01  [FR  01-31557] 

Class  E5  airspace;  comments 
due  by  1-28-02;  putMished 
12-27-01  [FR  01-31726] 

Federal  airways;  comments 
due  t>y  1-28-02;  published 
12-7-01  [FR  01-30360] 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Transportatkm  Equity  Act  for 
21st  Century; 
implementatkm: 
Planning  and  research 
program  administration; 
comments  due  t>y  1-28- 
02;  published  11-27-01 
[FR  01-29370] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 

Lamps,  reflectve  devices, 
and  associated  ' 

equipment — 
Glare  from  headlamps 
and  other  front  mounted 
lamps;  comments  due 
by  1-28-02;  put}lished 
11-30-01  [FR  01-29762] 

TRANSPORTATION 
DEPARTMENT 
Rsssarch  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportatk>n — 
Loading,  unloading,  and 
storage;  comments  due 
by  2-1-02;  published 
11-27-01  [FR  01-29392] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Income  taxes: 


Catch-up  contributk>ns  for 
indivkluals  age  50  or 
over;  comments  due  by  1- 
31-02;  published  10-23-01 
[FR  01-26566] 
Correction;  comments  due 
by  1-31-02;  published 
12-14-01  [FR  01-26566] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Children  of  women  Vietnam 
veterans — 
Monetary  allowance 
payment  for  covered 
birth  defects  and 
identification  of  covered 
birth  defects;  comments 
due  by  2-1-02; 
published  1-2-02  [FR 
01-31673) 
Medical  benefits: 
ChikJren  of  women  Vietnam 
veterans — 

Health  care  benefits  for 
children  suffering  from 
spina  bifida  and  other 
covered  birth  defects; 
comments  due  by  2-1- 
02;  published  1-2-02 
[FR  01-31674] 
Vocational  ref)at>ilitation  and 
education: 

Children  of  women  Vietnam 
veterans — 

Vocatkxial  training  for 
chikjren  suffering  from 
spina  bifkla  and  ottier 
covered  birth  defects; 
comments  due  by  2-1- 
02;  piMished  1-2-02 
[FR  01-31675] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
put>lic  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunctkm 
with  "PLUS"  (Publk:  Laws 
Update  Senrice)  on  202-523- 
6641 .  This  list  is  also 


availat)le  online  at  http:// 

www.nara.gov/ledreg/ 

plawcurT.html. 

The  text  of  laws  is  not 
published  in  tf>e  Federal 
Registar  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GF»0  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  availat>le. 

H.R.  2873/P.L.  107-133 

Promoting  Safe  and  Stable 
Families  Amendments  of  2001 
(Jan.  17,  2002;  115  Stat. 
2413) 

Last  List  laniurjr  18,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http^/ 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  folkiwing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  Is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address. 


Would  you  like 
to  know. . . 

if  any  changes  have  been  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  been  published  In  the 
Federal  Register  without  reading  the 
Federal  f^ister  every  day?  If  so,  you 
may  wish  to  sut>scribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

tSA  •  List  of  CFR  Sections  AffBCtad 

TTw  LSA  (List  of  CFR  Sections  Affected) 
is  dMignad  to  lead  users  of  the  Code  of 
Fedent  Regulations  to  amendatory 
actions  puMshed  in  the  Federal  Register. 
The  LSA  is  issued  monthly  in  cumulative  fona 
Entries  indtoais  the  nature  of  the  changes- 
such  as  rsMsed,  ramoved,  or  conected. 
SSSpsryaai: 


Tlw  indSK,  covering  ttw  contents  of  the 
daily  Foderai  Regiatar,  is  issued  monthly  in 
cumulative  fonn.  Entries  on  earned 
primarily  under  the  names  of  the  issuing 
agsndea.  Significant  subjects  are  canied 
ascfoas  rsfefsnces. 
Sao  per  year. 


A  finding  aid  is  inehKJad  m  each  publication  which  Hits 
Fadmal  ntgisler  page  numben  tnth  the  date  of  piMication 
in  the  Fedtfal  Registet. 


Superintendent  of  Documents  Subscription  Order  Form 


Omar  ProcMsing  Code: 

*5421 


I I    l£S,  enter  the  following  indicated  subscriptions  for  one  year 


.  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
■  Federal  Register  Index  (FRUS)  $30  per  year. 


Cttarge  your  order. 

ITsEasyl 

To  fin  your  wders  (202)  512-2250 

Pbone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  2S%. 


Company  or  personal  name 


,  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


(Please  type  or  print) 


Additional  address/attention  line 


Street  address 


City,  Sute,  ZIP  code 


Daytime  plxme  iiKluding  aea  code 


Purcliase  order  number  (optional) 

YES     NO 

May  DC  make  your  nameAMldresBavailabie  to  Other  nHdcrs?     \_j  [_| 


I    I  GPO  Deposit  Account 

I    I  VISA       LJ  MasterCard  Account 

I    I    I    I    I    I    I    I 


l-D 


(Credit  card  expiration  date) 


Thank  yoa  for 
your  order! 


Authorizing  Signature  i< 

Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh.  PA  15250-7954 


INFOmiATION  ABOUT  THE  SUPERINTRNOCIIT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  whm  to  expect  yonr  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
I»ices  down,  die  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example:  ^ 


A  renewal  notice  will  be 
sent  i^iproximately  90  days 
before  die  shown  date. 


DEC97R1 


APR  SMITH2i2J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


••••••• 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  the  shown  dale. 


ftFRno  SMITH212J 
JOHN  SMITH 
212  MAIN  STREET 
FORESTVILLE  MD  20704 


DEC97R) 


•••e»ee*ae»****ee«eaeee««eee«*ee*«**»*««*«s*a**ssss*' 


To  be  sure  that  your  service?  continues  without  interruption,  please  return  your  renewal  notice  prompdy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  &x)m  any  issue  to  the 
Superintendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  inqoire  about  your  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stq):  SSOM.  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscription  Order  Form 
onfcrProcHimicoar  Omig*  youT  OfOtr. 

*  5468  it's  Easy/ 

□  VITC  _^  u.    .^™/\  .A.n.,^  TolBi[yoarorderj(202)512-22Sa 

YE!i,cntermysubscnptK«(s)asfonows:  Phone  yoor  o«lm  (202)  512-1809 

subscriptions  to  Federal  Regiatcr  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA).  at  $764  each  per  year. 
subscriptions  to  Federal  Rcfistcr,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $. 


International  customers  please  add  25%. 


.  Price  iadnda  regalar  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  perwnil  name 


(Please  type  or  ptiat) 


Addilioml  iddRss/anention  line 


Street  address 


Oty,  Stale,  23P  code 


Outline  pbone  iodadiiig  area  code 


Purchase  order  lumber  (opiioiial) 

Mywewiti  jii«  a— i>ilibiaiiin'iiilil 


YES     NO 


Please  Choose  Method  of  PMymeBt: 

LJ  Check  Payable  to  the  Superintendent  of  Documents 
n  (jPO  Deposit  Account        I    I    I    I    I    I    I    l-fl 
n  VISA      n  MasterCard  Account 

I  M  I  I  I  I  H  I  I   I  I  I  I  1  I  ITTI 

Tluuik  you  for  ^ 
your  order! 


(Credit  card  expintioa  dak) 


AuthoriziBg  signanire  ■< 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  nttsfaunrh.  PA  ISZSrt-TQSA 


Public  Laws 


lOTtti  Congress,  1st  Session,  2001 


Pamphlet  prints  of  public  laws,  often  referred  to  as  slip  laws,  are  the  initial  publication  of  Federal 
laws  upon  enactment  and  are  printed  as  soon  as  possible  after  approval  by  the  President. 
Legisletfive  history  references  appear  on  each  law.  Subscription  sen/ice  includes  all  public  laws, 
issued  irregularly  upon  enactment,  for  the  107th  Congress,  1st  Session,  2001. 

Individual  laws  also  may  be  purchased  from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office.  Prices  vary.  See  Reader  Aids  Section  of  the  Federal  Register 
for  announcements  of  newly  enacted  laws  or  access  the  online  database  at 
http://www.access.gpo.gov/nara005.html 


Superintendent  of  Documents  Subscriptions  Order  Form 

I I  Y£tS,  enter  my  subscriptioa(s)  as  fcdlows: 


OnSsf  PranswiB  Codft 

*6216 


L J 


diwyv  your  ofilK  1 

To  fax  your  orders  (202)  512-2250 
Phone  yoor  orders  (202)  512-1800 


subscriptions  to  PUBLIC  LAWS  for  the  107th  Congress,  1st  Session.  2001  for  $225  per  subscription. 


The  total  cost  of  my  order  is  $   

International  customers  please  add  25%. 


Price  indudes  regoiar  domestic  postage  and  handling  and  is  subject  to  change. 


Compuiy  or  penonal  name 


(Please  type  or  print) 


Please  Clioose  MetiiocI  of  Payment: 

I [  Check  Payable  to  the  Superintendent  of  Documents 
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Street  address 


LJ  GPO  Deposit  Account        [ 

EH  VISA      El  MasterCard  Account 


l-D 


City,  Stale.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  far 
your  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

May'  we  Bake  3^ 


etoolhcri 


YES  NO 


Authorizing  signature  ^^oi 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
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50  titles  pursuant  to  44  U.S.C.  1510. 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301    , 

[Docicet  No.  01-063-2] 

Kamai  Bunt;  Regulated  Areas 

AGENCY:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 

ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

summary:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  Kamal  bunt 
regulations  by  adding  Archer  and  Baylor 
Counties  in  Texas  to  the  list  of  regulated 
areas.  The  interim  rule,  which  followed 
the  detection  of  bunted  kernels  in 
samples  taken  from  bins  of  wheat  grain 
stored  in  Baylor  County  and  harvested 
in  Archer  and  Baylor  Counties,  was 
necessary  to  prevent  the  spread  of 
Kamal  bunt  to  noninfected  areas  of  the 
United  States. 

EFFECTIVE  DATE:  This  interim  rule 
became  effective  July  13,  2001. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  G.  Spaide,  Director  for 
Surveillance  and  Emergency  Programs 
Planning  and  Coordination,  PPQ, 
APfflS,  4700  River  Road  Unit  98, 
Riverdale,  MD  20737-1231;  (301)  734- 
7819. 

SUPPLEMENTARY  INFORMATION: 

Background 

hi  an  interim  rule  effective  July  13, 
2001,  and  published  in  the  Federal 
Register  on  July  19,  2001  (66  FR  37575- 
37576,  Docket  No.  01-063-1),  we 
amended  the  Kamal  bunt  regulations  in 
7  CFR  301.89-3  by  adding  Archer  and 
Baylor  Counties,  in  their  entirety,  to  the 
list  of  regulated  areas  in  Texas.  This 
action  was  necessary  due  to  the 
detection  of  bunted  wheat  kernels  in 


samples  taken  from  bins  of  wheat  grain 
stored  in  Baylor  County.  The  wheat 
grain  was  harvested  in  Archer  and 
Baylor  Counties. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 
September  17,  2001.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
mle  concerning  Executive  Orders 
12866,  12372,  and  12988  and  the 
Paperwork  Reduction  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  rule  affirms  an  interim  mle  that 
amended  the  Kamal  bunt  regulations  by 
adding  Archer  and  Baylor  Counties,  TX, 
to  the  list  of  regulated  areas.  As  a  result 
of  that  action,  the  interstate  movement 
of  regulated  articles  from  those  areas  is 
restricted. 

The  Regulatory  Flexibility  Act 
requires  that  agencies  consider  the 
economic  effects  of  their  rules  on  small 
businesses,  organizations,  and 
governmental  jurisdictions.  The  entities 
most  likely  to  have  been  affected  by  the 
interim  rule  are  wheat  producers.  The 
size  of  these  entities  is  unknown.  It  is 
reasonable  to  assume,  however,  that 
most  have  gross  annual  receipts  of  less 
than  $750,000  and  are.  therefore,  small 
in  size  according  to  the  U.S.  Small 
Business  Administration's  criteria.  This 
assumption  is  based  on  composite  data 
from  the  1997  Census  of  Agriculture, 
which  reports  that  wheat  was  harvested 
for  grain  fi-om  50,167  acres  on  159  farms 
in  Archer  Coimty  in  1997;  that  grain  had 
a  market  value  of  $4,161  miUion.  In 
Baylor  County,  wheat  was  harvested  for 
grain  from  84,368  acres  on  166  farms  in 
1997;  that  grain  had  a  market  value  of 
$6,686  million. 

Producers  in  regulated  areas  may 
grow  Kamal  bunt  host  crops,  but  the 
wheat,  durum  wheat,  or  triticale  must 
be  tested  for  Kamal  bunt  before  the 
harvested  crop  is  moved  from  the  field 
in  which  it  was  grown.  This  required 
testing  is  provided  to  producers  free  of 
charge.  Negative-testing  grain  may  be 
moved  out  of  the  regulated  area  without 
restriction.  Grain  found  to  contain 
bunted  kemels  may  be  moved  outside  a 
regulated  area  only  imder  a  limited 


permit  and  only  to  a  specified 
destination  for  specified  handling, 
utilization,  or  processing  that  will 
mitigate  the  Kamal  bunt  risk  associated 
with  the  grain. 

Compensation  has  been  made 
available  to  producers  in  regulated  areas 
to  address  the  loss  in  value  of  positive- 
testing  grain.  As  the  2000-2001  crop 
season  was  the  first  regulated  crop 
season  for  Archer  and  Baylor  Counties, 
producers  there  were  eligible  for 
compensation  payments  of  up  to  $1.80 
per  bushel.  Those  payments  have,  in 
many  cases,  already  been  made  to 
producers  affected  by  the  detection  of 
Kamal  bunt  in  Archer  and  Baylor 
Counties,  thus  limiting  the  negative 
effects  of  Kamal  bunt  infection  and  the 
subsequent  regulatory  restrictions 
intended  to  prevent  the  further  spread 
of  the  disease. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements,  Transportation. 

PART  301— DOiMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  mle,  without  change,  the  interim 
mle  that  amended  7  CFR  part  301  and 
that  was  published  at  66  FR  37575- 
37576on  July  19,  2001. 

Authority:  7  U.S.C.  166.  7711,  7712.  7714, 
7731.  7735.  7751,  7752.  7753,  and  7754;  7 
CFR  2.22,  2.80.  and  371.3. 

Section  301.75-15  also  issued  under 
Sec.  204,  Title  II,  Pub.  L.  106-113,  113 
Stat.  1501A-293;  sections  301.75-15 
and  301.75-16  also  issued  under  Sec. 
203,  Title  II,  Pub.  L.  106-224, 114  Stat. 
400  (7  U.S.C.  1421  note). 

Done  in  Washington.  [)C.  this  16th  day  of 
January  2002. 

W.  Ron  OeHaven, 

Acting  Administrator.  Animal  and  Plant 
Health  Inspection  Service. 

IFR  Doc.  02-1748  Filed  1-23-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 
Food  Safety  and  Inspection  Service 

9  CFR  Parts  391, 590,  and  59^ 

[DoclwtNo.01-019F] 

RIN0583-AC89 

Increases  in  Fees  for  Meat,  Poultry, 
and  Egg  Products  Inspectian 
Services    Fiscal  Year  (FY)  2002 

agency:  Food  Safety  and  Inspection 
Service,  USDA.  i 

action:  Final  rule.  ' 


SUPPLEMENTARY  INFORMATION: 


summary:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  increasing 
the  fees  that  it  charges  meat  and  poultry 
establishments,  egg  products  plants, 
importers,  and  exporters  for  providing 
voluntary  inspection  services,  overtime 
and  holiday  inspection  services, 
identification  services,  certification 
services,  and  laboratory  services.  These 
increases  in  fees  reflect  the  national  and 
locality  pay  raise  for  Federal  employees 
(the  increase  of  3.6  percent  anticipated 
at  the  time  of  the  proposal  to  be 
effective  January  2002)  and  inflation.  At 
this  time,  FSIS  is  not  changing  the  fee 
for  the  Accredited  Laboratory  Program. 
To  raise  the  fees  for  voluntary  egg 
products  inspection  (base  time)  and 
overtime  and  holiday  voluntary 
inspection  activities,  done  on  other  than 
a  continuous  resident  basis,  the  Agency 
is  adding  Part  592  to  the  CFR.  At  this 
time,  FSIS  is  only  including  the 
volimtary  egg  products  inspection  fees 
in  this  new  part.  The  Agency  is  also 
ameading  the  heading  of  Subchapter  1  of 
Chapter  III  of  the  CFR  by  deleting  the 
word  "Act"  so  the  heading  reads  "Egg 
Products  Inspection"  because  voluntary 
inspection  of  egg  products  is  performed 
imder  the  Agricultural  Marketing  Act 
(AMA). 

DATES:  The  final  rule  is  effective  January 
27.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  policy  issues, 
contact  Daniel  Engeljohn,  Ph.D.. 
Director.  Regulations  and  Directive 
Development  Staff,  Office  of  Policy, 
Program  Development  and  Evaluation, 
FSIS,  U.S.  Department  of  Agricidt\ne, 
Room  112.  Cotton  Annex.  300  12th 
Street.  SW..  Washington.  DC  20250- 
3700,  (202)  720-5627.  fax  number  (202) 
690-0486. 

For  information  concerning  fees, 
contact  Michael  B.  Zimmerer,  Director, 
Financial  Management  Division.  Office 
of  Management.  FSIS.  U.S.  Department 
of  Agriculture,  5601  Sunnyside  Avenue 
Mail  Drop  5262  Beltsville,  MD  20705, 
(301) 504-5885. 


Background 

The  Federal  Meat  Inspection  Act 
(FMIA)  (21  U.S.C.  601  et  seq.),  the 
Poultry  Products  Inspection  Act  (PPIA) 
(21  U.S.C.  451  et  seq.),  and  the  Egg 
Products  Inspection  Act  (EPIA)  (21 
U.S.C.  1031  et  seq.)  provide  for 
mandatory  Federal  inspection  of 
livestock  and  poultry  slaughtered  at 
official  establishments,  meat  and 
poultry  processed  at  official 
establishments  and  egg  products 
processed  at  official  plants.  FSIS  bears 
the  cost  of  mandatory  inspection. 
Establishments  and  plants  pay  for 
inspection  services  performed  on 
holidays  or  on  an  overtime  basis. 

Under  the  Agricultinal  Marketing  Act 
of  1946,  as  amended  (7  U.S.C.  1621  et 
seq.)( AMA),  FSIS  provides  a  range  of 
volimtary  inspection,  certification,  and 
identification  services  to  assist  in  the 
orderly  marketing  of  various  animal 
products  and  byproducts.  These 
services  include  the  certification  of 
technical  animal  fats  and  the  inspection  » 
of  exotic  animal  products,  such  as 
antelope  and  elk.  FSIS  is  required  to 
recover  the  costs  of  voluntary 
inspection,  certification,  and 
identification  services. 

Under  the  AMA,  FSIS  also  provides 
certain  volimtary  laboratory  services 
that  establishments  and  others  may 
request  the  Agency  to  perform. 
Laboratory  services  are  provided  for 
four  types  of  analytic  testing: 
microbiological  testing,  residue 
chemistry  tests,  food  composition  tests, 
and  pathology  testing.  FSIS  must 
recover  these  costs. 

Every  year  FSIS  reviews  the  fees  that 
it  charges  for  providing  overtime  and 
holiday  inspection  services;  voluntary 
inspection,  identification,  and 
certification  services;  and  laboratory 
services.  The  Agency  performs  a  cost 
analysis  to  determine  whether  the  fees 
that  it  has  established  are  adequate  to 
recover  the  costs  that  it  incurs  in 
providing  these  services.  In  the 
Agency's  analysis  of  projected  costs  for 
October  1,  2001  to  September  30,  2002, 
the  Agency  has  identified  increases  in 
the  costs  of  these  inspection  services 
due  specifically  to  the  national  and 
locality  pay  raise  for  Federal  employees 
(the  increase  of  3.6  percent  anticipated 
at  the  time  of  the  proposal  to  be 
effective  January  2002)  and  inflation. 

FSIS  calculated  the  new  fees  by 
adding  the  projected  increase  in  salaries 
and  inflation  for  FY  2001  and  FY  2002 
to  the  actual  cost  of  the  services  in  FY 
2000.  The  Agency  calculated  inflation  to 
be  2.0%  for  FY  2001  and  2.0%  for  FY 
2002.  The  Agency  considered  the  costs 


that  it  will  incur  because  of  the  pay 
raise  in  January  2002  and  averaged  its 
pay  costs  out  over  the  entire  FY  2002. 

FSIS  did  not  use  the  fees  currently 
charged  as  a  base  for  calculating  the 
new  fees  for  FY  2002  because  the 
current  fees  are  based  on  estimates  of 
costs  to  the  Agency  for  FY  2001  and  FY 
2002.  The  Agency  now  knows  the  actual 
cost  of  inspection  services  for  FY  2000 
and  used  die  actual  costs  in  calculating 
the  new  fees. 

The  current  and  new  fees  are  listed  by 
type  of  service  in  Table  1. 


Table  1.— CuRRErfr  and  New  Fees— 
Per  Hour  Per  Employee— By 
Type  of  Service 

[Except  for  voluntary  inspection  of  egg 
products] 


Service 


Base  time 
Overtime  &  holi 

day  

Lat>oratory 


The  differing  new  fee  increase  for 
each  tjrpe  of  service  is  the  result  of  the 
different  amount  that  it  costs  FSIS  to 
provide  these  three  types  of  services. 
The  differences  in  costs  stem  from 
various  factors,  including  different 
salary  levels  of  the  program  employees 
who  perform  the  services.  See  Table  2. 

Table  2.— Calculations  for  the 
different  types  of  services  in 
Table  1 


Base  Time: 

Actual  FY  2000  cost 

Inflation  and  salary  in- 
creases     

$39.67 
2.95 

Adjustment  for  divisibility 
by  quarter  hours  

.02 

Total 

$42.64 

Overtime  and  Holiday  Inspec- 
tion Services: 

Actual  FY  2000  cost 

Inflation  and  salary  in- 
creases   

Adjustment  for  divisibility 
hxi  niiarier  hours  

$4L32 

3.07 

.01 

Total  

$44.40 

Laboratory  Services: 

Actual  FY  2000  cost 

Inflation  and  salary  in- 
creases     

$63.59 
4.73 

Total 

$68.32 

FSIS  is  also  raising  the  fees  for  its 
voluntary  inspection  of  egg  products  for 
base  time,  wMch  are  currently  set  forth 
in  §  55.510  (b)  of  Title  7  of  the  Code  of 
Federal  Regulations  (CFR).  from  $33.64 
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to  $42.64  per  hour  per  program 
employee  and  for  overtime  and  holiday 
inspection  which  is  currently  set  forth 
in  §  55.510  (c)  of  Title  7  of  the  CFR  from 
$35.52  to  $44.40  per  hour  per  program 
employee.  The  differing  proposed  fees 
for  basetime  services  and  for  holiday 
and  overtime  services  is  due  to  the 
different  amount  that  it  costs  FSIS  to 
provide  those  services.  These 
differences  in  cost  stem  from  various 
factors,  which  include  the  differing 
salary  levels  of  the  program  employees 
who  perform  the  services.  These  fees 
have  not  been  changed  in  six  years. 
Additionally,  in  conjunction  with  the 
new  fee  increase  for  the  voluntary 
inspection  of  egg  products,  FSIS  is 
adding  provisions  that  delineate  the 
types  of  services  that  would  be 
considered  to  be  overtime  or  holiday 
work. 

When  the  regulations  governing  the 
mandatory  inspection  of  egg  products 
were  transferred  to  Title  9  of  the  Code 
of  Federal  Regulations  (CFR)  on 
December  31, 1998  (63  FR  72352),  the 
regulations  governing  the  voluntary 
inspection  of  egg  products  were  not  also 
transferred.  FSIS,  however,  does 
perform  voluntary  inspection  of  egg 
products,  and  certain  other  products, 
under  the  AMA.  The  Agency  is  now 
adding  part  592  to  Title  9  of  the  CFR 
which  contains  the  fees  for  basetime 
and  overtime  and  holiday  voluntary 
inspection  of  egg  products,  as  well  as  an 
explanation  of  what  services  are 
considered  to  be  overtime  and  holiday 
work.  Further,  the  Agency  is  amending 
the  heading  of  Subc^pter  I  of  Chapter 
HI  of  the  CFR  by  deleting  the  word 
"Act"  so  the  heading  will  be  "Egg 
Products  Inspection." 

At  this  time,  FSIS  is  only  including  in 
part  592  of  Title  9  of  the  CFR  the  base 
time  fee  scheme  and  the  overtime  and 
holiday  fee  scheme  for  the  voluntary 
inspection  of  egg  products  that  is  done 
on  other  than  a  continuous  resident 
basis.  In  a  separate  rulemaking,  the 
Agency  will  propose  to  include  in  Title 
9  of  the  CFR  other  provisions  of  the 
voluntary  inspection  of  egg  products 
regulations.  FSIS  will  coordinate  this 
effort  widi  AMS. 

The  Agency  must  recover  the  actual 
cost  of  voluntary  inspection  services 
covered  by  this  rule.  These  fee  increases 
are  essential  for  the  continued  sound 
financial  management  of  the  Agency's 
costs. 

Proposed  Rule  aiid  Comments 

On  October  16,  2001,  FSIS  published 
a  proposed  rule  (66  FR  52548)  to 
increase  the  fees  it  charges  for  meat, 
poultry,  and  egg  products  volimtary. 
overtime,  and  holiday  inspection 


services.  The  Agency  provided  30  days 
for  public  comment,  ending  on 
November  11.  2001.  FSIS  received  no 
comments  on  the  proposed  rule.  The 
Agency  believes  that  adequate  notice 
has  been  given  to  affected  parties.  The 
Administrator  has  determined  that  these 
amendments  should  be  effective  less 
than  30  days  after  publication  in  the 
Federal  Register  in  order  for  FSIS  to 
recover  the  costs  of  the  services 
provided  and  reduce  the  possibility  of 
monetary  losses  for  the  Agency. 
Therefore,  the  increases  in  fees  will  be 
effective  January  27.  2002. 

Summary  of  the  Final  Rule 

FSIS  is  amending  9  CFR  391.2  to 
increase  the  base  time  fee  for  providing 
meat  and  poultry  voluntary  inspection, 
identification,  and  certification  services 
from  $38.44  to  $42.64  per  hour  per 
program  employee.  The  Agency  is  also 
amending  §§  391.3,  590.126,  and 
590.128(a)  to  increase  the  rate  for 
providing  meat,  poultry,  and  egg 
products  overtime  and  holiday 
inspection  services  from  $41.00  per 
hour  per  employee  to  $44.40  per  hour 
per  employee.  Additionally.  FSIS  is 
amending  §  391.4  to  increase  the  rate  for 
laboratory  services  from  $60.44  per  hour 
per  employee  to  $68.32  per  hour  per 
employee.  Further,  the  Agency  is  adding 
part  592  to  the  CFR  to  increase  the  rate 
for  the  voluntary  inspection  of  egg 
products  for  base  time  from  $33.64  to 
$42.64  per  hour  per  employee  and  for 
overtime  and  holiday  inspection  from 
$35.52  to  $44.40  per  hour  per  program 
employee.  FSIS  is  also  amending  the 
heading  of  Subchapter  I  of  Chapter  III  of 
the  CFR  by  deleting  the  word  "Act"  so 
the  heading  reads  "Egg  Products 
Inspection"  because  voluntary 
inspection  of  egg  products  is  performed 
under  the  AMA. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

Because  this  final  rule  has  been 
determined  to  be  not  significant,  the 
Office  of  Management  and  Budget 
(OMB)  did  not  review  it  under 
Executive  Order  12866. 

The  Administrator.  FSIS.  has 
determined  that  this  final  rule  will  not 
have  a  significant  economic  impact,  as 
defined  by  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601),  on  a  substantial 
number  of  small  entities. 

Small  establishments  and  plants 
should  not  be  affected  adversely  by  the 
increases  in  fees  because  the  new  fee 
increases  provided  for,  in  general, 
reflect  only  a  small  increase  in  the  costs 
currently  borne  by  those  entities  that 
choose  to  use  the  inspection  services  for 
which  fees  are  being  raised.  Moreover, 


smaller  establishments  and  plants  are 
unlikely  to  use  a  significant  amount  of 
overtime  and  holiday  inspection 
services.  The  inspection  services  that 
the  fee  increases  effect  are  generally 
used  by  larger  establishments  and  plants 
because  of  their  larger  production 
volume,  the  greater  complexity  and 
diversity  of  \he  products  that  they 
produce,  and  the  need  of  their  cUents 
(large  commercial  or  institutional 
establishments)  for  on-time  delivery  of 
large  volumes  of  product. 

Establishments  and  plants  that  seek 
the  Agency's  services  are  likely  to  have 
calculated  that  the  incremental  costs  of 
overtime  and  holiday  inspection 
services  will  be  less  than  the 
incremental  expected  benefits  of 
additional  revenues  that  they  would 
realize  from  additional  production. 

Economic  EflSects 

As  a  result  of  the  new  fees,  the 
Agency  expects  to  collect  an  estimated 
$101  million  in  revenues  for  FY  2002. 
compared  to  $94  million  under  the 
current  fee  structure.  The  costs  that 
industry  will  experience  by  the  raise  in 
fees  are  similar  to  other  increases  that 
the  industry  faces  because  of  inflation 
and  wage  increases. 

The  total  volume  of  meat  and  poultry 
slaughtered  under  Federal  inspection  in 
2000  was  about  82  billion  pounds 
(Livestock.  Dairy.  Meat,  and  Poultry 
Outlook  Report,  Economic  Research 
Service,  USDA.  March  28.  2001).  The 
total  volume  of  U.S.  egg  product 
production  in  2000  was  about  2.3 
billion  pounds  (2001  Agriculture 
Statistics.  USDA).  The  increase  in  cost 
per  pound  of  product  associated  with 
the  proposed  fees  increases  is,  in 
general.  $.00008.  Even  in  competitive 
industries  like  meat,  poultry,  and  egg 
products,  this  amount  of  increase  in 
costs  would  have  an  insignificant 
impact  on  profits  and  prices. 

The  industry  is  likely  to  pass  through 
a  significant  portion  of  the  proposed  fee 
increases  to  consumers  because  of  the 
inelastic  nature  of  the  demand  curve 
facing  these  firms.  Research  has  shown 
that  consumers  are  unlikely  to  reduce 
demand  significantly  for  meat  and 
poultry  products,  including  egg 
products,  when  prices  increase.  Huang 
estimates  that  demand  would  fall  by  .36 
percent  for  a  one  percent  increase  in 
price  (Huang,  Kao  S.,  A  Complete 
System  of  U.S.  Demand  for  Food. 
USDA/ERS  Technical  Bulletin  No  1821, 
1993,  p.  24).  Because  of  the  inelastic 
natiu«  of  demand  and  the  competitive 
nature  of  the  industry,  individual  firms 
are  not  likely  to  experience  any  change 
in  market  share  in  response  to  an 
increase  in  inspection  fees.  ' 
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Executive  Order  12988 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  final  rule:  (1) 
Preempts  State  and  local  laws  and 
regulations  that  are  inconsistent  with 
this  rule;  (2)  has  no  retroactive  effect; 
and  (3)  does  not  require  administrative 
proceedings  before  parties  may  file  suit 
in  court  challenging  this  rule.  However, 
the  administrative  procedures  specified 
in  9  CFR  306.5.  381.35.  and  590.300 
through  590.370,  respectively,  must  be 
exhausted  before  any  judicial  challenge 
of  the  application  of  the  provisions  of 
this  proposed  rule,  if  the  challenge 
involves  any  decision  of  an  FSIS 
employee  relating  to  inspection  services 
provided  under  the  FMIA.  PPIA.  or 
EPIA. 
Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  poUcy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  final  rule,  FSIS  will  announce 
and  provide  copies  of  this  Federal 
Register  publication  in  the  FS/S 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update  via  fax 
to  over  300  organizations  and 
individuals.  In  addition,  the  update  is 
available  on  line  through  the  FSIS  web 
page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations, 
Federal  Register  notices,  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  wovdd 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels.  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience  than  would  be 
otherwise  possible.  For  more 
information,  or  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  Affairs 
Office,  at  (202)  720-5704. 

LJstofSobiects 

9  CFR  Part  391 

Fees  and  charges.  Government 
employees.  Meat  inspection.  Poultry 
products. 

9  CFR  Part  590 

Eggs  and  egg  products,  Exports.  Food 
labeling.  Imports. 


9  CFR  Part  592 

Eggs  and  egg  products,  Exports,  Food 
labeling.  Imports. 

For  the  reasons  set  forth  in  the 
preamble,  FSIS  is  amending  9  CFR 
Chapter  III  as  follows: 

PART  391— FEES  AND  CHARGES  FOR 
INSPECTION  AND  LABORATORY 
ACCREDITATION 

1.  The  authority  citation  for  part  391 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  138f;  7  U.S.C.  394, 
1622  and  1624;  21  U.S.C.  451  et.  seq.;  21 
U.S.C.  601-695;  7  CFR  2.18  and  2.53.   , 

2.  Sections  391.2,  391.3,  and  391.4  are 
revised  to  read  as  follows: 

§391.2    Base  time  rate. 

The  base  time  rate  for  inspection 
services  provided  pursuant  to  §§  350.7, 
351.8,  351.9,  352.5,  354.101.  355.12,  and 
362.5  is  $42.64  per  hour  per  program 
employee. 

§  391 .3    Overtime  and  holiday  rate. 

The  overtime  and  holiday  rate  for 
inspection  services  provided  pursuant 
to  §§307.5,  350.7.  351.8,  351.9.  352.5. 
354.101.  355.12,  362.5  and  381.38  is 
$44.40  per  hour  per  program  employee. 

§391.4    Laboratory  services  rate. 

The  rate  for  laboratory  services 
provided  pursuant  to  §§350.7,  351.9, 
352.5,  354.101,  355.12,  and  362.5  is 
$68.32  per  hour  per  program  employee. 

PART  590-INSPECnON  OF  EGGS 
AND  EGG  PRODUCTS  (EGG 
PRODUCTS  INSPECTION  ACT) 

3.  The  authority  citation  for  Part  590 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  1031-1056. 

4.  Section  590.126  is  revised  to  read 
as  follows: 

§590.126    Overtime  inspection  service. 

When  operations  in  an  official  plant 
require  the  services  of  inspection 
persoimel  beyond  their  regularly 
assigned  tour  of  duty  on  any  day  or  on 
a  day  outside  the  established  schedule, 
such  services  are  considered  as  overtime 
work.  The  official  plant  must  give 
reasonable  advance  notice  to  the 
inspector  of  any  overtime  service 
necessary  and  must  pay  the  Agency  for 
such  overtime  at  an  hourly  rate  of 
$44.40. 

5.  In  §  590.128.  paragraph  (a)  is 
revised  to  read  as  follows: 

§590.128    Holiday  inspection  service. 

(a)  When  an  official  plant  requires 
inspection  service  on  a  holiday  or  a  day 
designated  in  lieu  of  a  holiday,  such 


service  is  considered  holiday  work.  The 
official  plant  must,  in  advance  of  such 
holiday  work,  request  the  inspector  in 
charge  to  furnish  inspection  service 
during  such  period  and  must  pay  the 
Agency  for  such  holiday  work  at  an 
hourly  rate  of  $44.40. 
•        *        »        *        * 

6.  Revise  the  heading  of  Subchapter  I 
to  read  as  follows: 

SUBCHAPTER  I— EGG  PRODUCTS 
INSPECTION 

7.  Add  part  592  to  Subchapter  I  to 
read  as  follows: 

PART  592— VOLUNTARY  INSPECTION 
OF  EGG  PRODUCTS 


Sec. 

592.1 

592.2 

593.3 

593.4 


Scope  and  purpose. 
Base  time  rate. 
Overtime  rate. 
Holiday  rate. 

Authority:  7  U.S.C.  1621-1627. 


§  592.1    Scope  and  purpose. 

The  fees  that  shall  be  charged  for.  and 
collected  by  the  Food  Safety  and 
Inspection  Service  for  the  volimtary 
base  time,  overtime,  and  holiday  time 
inspection  services  of  egg  products  as 
provided  by  FSIS  on  other  than  a 
contiauous  resident  basis  shall  be  at  the 
applicable  rates,  and  on  the  basis  set 
forth  in  §§  592.2  through  592.4  below. 
in  lieu  of  that  for  such  services  set  forth 
in  7  CFR  part  55.  The  fees  and  charges 
for  such  services  shall  be  paid  by  check, 
draft,  or  money  order  to  the  Food  Safety 
and  Inspection  Service. 

§592.2    Base  time  rate. 

The  base  time  rate  for  voluntary 
inspection  services  of  egg  products  is 
$42.64  per  hour  per  program  employee. 

§592.3    Overtime  rate. 

When  operations  in  an  oflScial  plant 
require  the  services  of  inspection 
personnel  beyond  their  regularly 
assigned  tottf  of  duty  on  any  day  or  Dn 
a  day  outside  the  established  sciiedule. 
such  services  are  considered  as  overtime 
work.  The  official  plant  must  give 
reasonable  advance  notice  to  the 
inspector  of  any  overtime  service 
necessary  and  must  pay  the  Agency  for 
such  overtime  at  an  hourly  rate  of 
$44.40. 

§592.4    Holiday  rats. 

When  an  official  plant  requires 
voluntary  inspection  service  on  a 
holiday  or  a  day  designated  in  lieu  of  a 
holiday,  such  service  is  considered 
holiday  woA.  The  official  plant  must,  in 
advance  of  such  holiday  work,  request 
the  inspector  in  charge  to  furnish 
inspection  service  dtiring  such  period 


J    n l_x.;. 
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and  must  pay  the  Agency  for  such 
holiday  work  at  an  hourly  rate  of 
$44.40. 

Done  at  Washington,  DC,  on  January  17, 
2002. 

Margaret  O'K.  Glavin, 

Acting  Administrator. 

[FR  Doc.  02-1751  Filed  1-23-02;  8:45  am] 

BIUJNO  CODE  341IM)M-P 


NUCLEAR  REGULATORY 
COMMISSION 

10CFRPart72 
RIN31S0-AQ87 

List  of  Approved  Spent  Fuel  Storage 
Casks:  FuelSoliitions'^  Cask  System 
RevlskMi;  Confirmation  of  Effective 
Date 

AGENCY:  Nuclear  Regulatory 
Commission. 

ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  confirming  the 
effective  date  of  January  28,  2002,  for 
the  direct  final  nde  that  appeared  in  the 
Federal  Register  of  November  14,  2001 
(66  FR  56982).  This  direct  final  rule 
amended  the  NRC's  regulations  by 
revising  the  BNFL  Fuel  Solutions 
(FuelSolutions""^)  cask  system  listing 
withiD  the  "List  of  Approved  Spent  Fuel 
Storage  Casks"  to  include  Amendment 
No.  2  to  Certificate  of  Compliance  (CoC) 
Number  1026.  Amendment  No.  2 
modified  the  Technical  Specifications 
(TS)  to  allow  the  W74  canister  to  be 
placed  in  the  transfer  cask  instead  of  the 
spent  fuel  pool  until  the  affected  storage 
cask  is  repaired  or  replaced.  The  TS  was 
also  modified  to  clarify  the  description 
of  the  other  non-fissile  material 
permitted  to  be  stored  in  the  W74 
canister  and  to  revise  the  temperatures 
to  correspond  to  the  liner 
thermocouples.  This  document  confirms 
the  effective  date. 

DATES:  The  effective  date  of  January  28, 
2002.  is  confirmed  for  this  direct  final 
rule. 

ADDRESSES:  Documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Docimient  Room,  11555 
Rockville  Pike,  Rockville,  MD.  These 
same  doounents  may  also  be  viewed 
and  downloaded  electronically  via  the 
rulemaking  website  (http:// 
ruleforum.llnl.gov).  For  information 
about  the  interactive  rulemaking 
website,  contact  Ms.  Carol  Gallagher 
(301)  415-5905;  e-mail  CAG@nrc.gov. 


FOR  FURTHER  INFORMATK>N  CONTACT: 
Merri  Horn,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Telephone  (301)  415-8126  (e- 
mail:  mlhl@nrc.gov). 
SUPPLEMENTARY  INFORMATION:  On 
November  14,  2001  (66  FR  56982),  the 
NRC  published  in  the  Federal  Register 
a  direct  final  rule  amending  its 
regulations  in  10  CFR  72  to  revise  the 
BNFL  Fuel  Solutions  (FuelSolutionsTM) 
cask  system  listing  within  the  "List  of 
Approved  Spent  Fuel  Storage  Casks"  to 
include  Amendment  No.  2  to  Certificate 
of  Compliance  (CoC)  Nimiber  1026. 
Amendment  No.  2  modified  the 
Technical  Specifications  (TS)  to  allow 
the  W74  canister  to  be  placed  in  the 
transfer  cask  instead  of  the  spent  fuel 
pool  until  the  affected  storage  cask  is 
repaired  or  replaced.  The  TS  were  also 
modified  to  clarify  the  description  of  the 
other  non-fissile  material  permitted  to 
be  stored  in  the  W74  canister  and  to 
revise  the  temperatiires  to  correspond  to 
the  liner  thermocouples.  In  the  direct 
final  rxile,  NRC  stated  that  if  no 
significant  adverse  comments  were 
received,  the  direct  final  rule  would 
become  final  on  the  date  noted  above. 
The  NRC  did  not  receive  any  comments 
that  warranted  withdrawal  of  the  direct 
find  rule.  Therefore,  this  rule  will 
become  effective  as  scheduled. 

Dated  at  Rockville,  Maryland,  this  17th  day 
of  January,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Nfichae!  T.  Lesar, 

Chief,  Rules  and  Directives  Branch,  Division 
of  Administrative  Services,  Office  of 
Administration. 

(FR  Doc.  02-1719  Filed  1-23-02;  8:45  am] 

BHJJNG  COOE  7S90-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

21  CFR  Part  876 
[Docket  No.  01P-0304] 

Medical  Devices;  Gastroenterok>gy- 
Urology  Devices;  Classification  of  ttie 
Ingestible  Teiemetric  Gastrointestinal 
Capsule  imaging  System 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  classifying  the 
ingestible  teiemetric  gastrointestinal 
capsule  imaging  system  device  into 
class  II  (special  controls).  The  special 


controls  that  will  apply  to  this  device 
are  set  forth  below.  The  agency  is  taking 
this  action  in  response  to  a  petition 
submitted  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  as 
amended  by  the  Medical  Device 
Amendments  of  1976  (the  amendments), 
the  Safe  Medical  Devices  Act  of  1990, 
and  the  Food  and  Drug  Administration 
Modernization  Act  of  1997  (FDAMA). 
The  agency  is  classifying  this  device 
into  class  II  (special  controls)  in  order 
to  provide  a  reasonable  assurance  of 
safety  and  effectiveness  of  the  device. 

DATES:  This  rule  is  effective  February 
25,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carolyn  Neuland,  Center  for  Devices 
and  Radiological  Health  (HFZ-470), 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850. 
301-594-1220. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  accordance  with  section  513(f)(1)  of 
the  act  (21  U.S.C.  360c(f)(l)),  devices 
that  were  not  in  commercial  distribution 
before  May^8, 1976.  the  date  of 
enactment  of  the  amendments,  generally 
referred  to  as  postamendments  devices, 
are  classified  automatically  by  statute 
into  class  III  without  any  FDA 
rulemaking  process.  These  devices 
remain  in  class  III  and  require 
premarket  approval,  unless  and  until 
the  device  is  classified  or  reclassified 
into  class  I  or  11  or  FDA  issues  an  order 
finding  the  device  to  be  substantially 
equivalent,  in  accordance  with  section 
513(i)  of  the  act,  to  a  predicate  device 
that  does  not  require  premarket 
approval.  The  agency  determines 
whether  new  devices  are  substantially 
equivalent  to  previously  marketed 
devices  by  means  of  premarket 
notification  procedures  in  section  510(k) 
of  the  act  (21  U.S.C.  360(k))  and  21  CFR 
part  807  of  the  FDA  regulations. 

Section  513(f)(2)  of  the  act  provides 
that  any  person  who  submits  a 
premarket  notification  under  section 
510(k)  of  the  act  for  a  device  that  has  not 
previously  been  classified  may,  within 
30  days  after  receiving  an  order 
classifying  the  device  in  class  III  under 
section  513(f)(1)  of  the  act,  request  FDA 
to  classify  the  device  tmder  the  criteria 
set  forth  in  section  513(a)(1)  of  the  act. 
FDA  shall,  within  60  days  of  receiving 
such  a  request,  classify  the  device  by 
written  order.  This  classification  shall 
be  the  initial  classification  of  the  device. 
Within  30  days  after  the  issuance  of  an 
order  classifying  the  device,  FDA  must 
publish  a  notice  in  the  Federal  Register 
announcing  such  classification. 
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On  June  11,  2001,  FDA  received  a 
petition  submitted  under  section 
513(0(2)  of  the  act  by  Given  hnaging. 
Ltd.,  through  Hogan  &  Hartson,  L.L.P., 
seeking  an  evaluation  of  the  automatic 
class  lU  designation  of  its  GIVEN 
Diagnostic  hnaging  System  (GIVEN 
System).  In  accordance  with  section 
513(f)(1)  of  the  act.  FDA  issued  an  order 
automatically  classifying  the  GIVEN 
System  in  class  ID  because  it  was  not 
substantially  equivalent  to  a  device  that 
was  introduced  or  delivered  for 
introduction  into  interstate  commerce 
for  commercial  distribution  before  May 
28, 1976,  or  a  device  that  was 
subsequently  reclassified  into  class  I  or 
II.  After  reviewing  information 
submitted  in  the  petition,  FDA 
determined  that  the  GIVEN  System  can 
be  classified  in  class  II  with  the 
establishment  of  special  controls.  This 
device  is  intended  for  visualization  of 
the  small  bowel  mucosa  as  an 
adjunctive  tool  in  the  detection  of 
abnormalities  of  the  small  bowel.  FDA 
believes  that  class  II  special  controls,  in 
addition  to  the  general  controls,  will 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 

FDA  has  identified  the  following  risks 
to  health  associated  specifically  with 
this  type  of  device:  (1)  Biocompatibility; 
(2)  electrical  and  mechanical  safety;  (3) 
radio-frequency  radiated  power  and 
electromagnetic  compatibility, 
including  interference  with  other 
medical  devices  and  with  this  device 
(e.g.,  interference  with  image 
acquisition);  (4)  functional  reliability, 
including  structxu-al  integrity  and  image 
acquisition;  (5)  intestinal  obstruction  or 
injury;  and  (6)  misinterpretation  of  the 
captured  images.  Therefore,  in  addition 
to  the  general  controls  of  the  act,  the 
device  is  subject  to  a  special  controls 
guidance  document  entitled  "Class  II 
Special  Controls  Guidance  Dociunent: 
Ingestible  Telemetric  Gastrointestinal 
Capsule  Imaging  System;  Final 
Guidance  for  Industry  and  FDA." 

The  class  II  special  controls  guidance 
provides  information  on  how  to  meet 
premarket  (510(k))  submission 
requirements  for  the  device,  including 
testing  standards  for  biocompatibility, 
and  electrical  and  mechanical 
performance.  The  class  II  special 
controls  guidance  also  includes 
appropriate  prescription  and  patient 
labeling.  FDA  beUeves  that  adherence  to 
the  class  n  special  controls  addresses 
the  risks  to  health  identified  above  and 
provides  a  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  device. 
Section  510(m)  of  the  act  provides 
that  FDA  may  exempt  a  dass  II  device 
from  the  premarket  notification 
requirement  under  section  510(k)  of  the 


act,  if  FDA  determines  that  premarket 
notification  is  not  necessary  to  provide 
reasonable  assinance  of  the  safety  and 
effectiveness  of  the  device.  For  this  type 
of  device,  FDA  has  determined  that 
premarket  notification  is  necessary  to 
provide  reasonable  assurance  of  safety 
and  effectiveness  and,  therefore,  the 
device  is  not  exempt  horn  the  premarket 
notification  requirements.  The  device  is 
used  for  visualization  of  the  small  bowel 
mucosa  as  an  adjunctive  tool  in  the 
detection  of  abnormalities  of  the  small 
bowel.  FDA  review  of  key  design 
features,  data  sets  from  bench  studies 
and  clinical  trials,  other  relevant 
performance  data,  and  labeling  will 
ensure  that  acceptable  levels  of 
performance  for  both  safety  and 
effectiveness  are  addressed  before 
marketing  clearance.  Thus,  persons  who 
intend  to  market  this  device  must 
submit  to  FDA  a  premarket  notification 
submission  containing  information  on 
the  ingestible  telemetric  gastrointestinal 
capsule  imaging  system  before 
marketing  the  device. 

On  August  1,  2001,  FDA  issued  an 
order  classifying  the  GIVEN  System  and 
substantially  equivalent  devices  of  this 
generic  type  into  class  II  under  the 
generic  name,  ingestible  telemetric 
gastrointestinal  capsule  imaging  system, 
FDA  identifies  this  generic  type  of 
device  as  an  ingestible  telemetric 
gastrointestinal  capsule  imaging  system, 
which  is  intended  for  visualization  of 
the  small  bowel  mucosa  as  an 
adjimctive  tool  in  the  detection  of 
abnormalities  in  the  small  bowel. 
FDA  is  codifying  this  device  by 
adding  §  876.1300.  The  order  also 
identifies  a  special  control  applicable  to 
this  device  a  guidance  dociunent 
entitled  "Class  n  Special  Controls 
Guidance  Document:  Ingestible 
Telemetric  Gastrointestinal  Capsule 
Imaging  System;  Final  Guidance  for 
Industry  and  FDA." 

n.  Electronic  Access 

In  order  to  receive  the  guidance 
entitled  "Class  n  Special  Controls 
Guidance  Document:  Ingestible 
Telemetric  Gastrointestinal  Capsule 
Imaging  System;  Final  Guidance  for 
Industry  and  FDA"  via  your  fax 
machine,  call  the  CDRH  Facts-on- 
Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  At  the  first  voice  prompt 
press  1  to  enter  the  system.  At  the 
second  voice  prompt  press  1  to  order  a 
document.  Enter  the  dociunent  number 
(1385)  followed  by  the  pound  sign  (#). 
Follow  the  remaining  voice  prompts  to 
complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 


Internet.  CDRH  maintains  an  entry  on 
the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,"the  CDRH 
home  page  includes  the  civil  money 
penalty  guidance'  documents  package, 
device  safety  alerts.  Federal  Register 
reprints,  information  on  premarket 
submissions  (including  lists  of  approved 
applications  and  manufacturers' 
addresses),  small  manufacturers' 
assistance,  information  on  video 
conferencing  and  electronic 
submissions.  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  The 
document  entitled  "Class  n  Special 
Controls  Guidance  Document:  Ingestible 
Telemetric  Gastrointestinal  Capsule 
Imaging  System;  Final  Guidance  for 
Industry  and  FDA"  is  available  on  the 
Internet  at  http://www.fda.gov/cdrh/ 
ode/guidance/ 1 385  .pdf. 

m.  Environmental  Impact 

The  agency  has  determined  under  21 
CFR  25.34(b)  that  this  action  is  of  a  type 
that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  human  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

IV.  Analysis  of  Impacts 

FDA  has  examined  the"  impacts  of  the 
final  rule  under  Executive  Cider  12866, 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612)  (as  amended  by  subtitle  D  of 
the  Small  Business  Regulatory  Act  of 
1996  (Public  Law  104-121)),  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  Executive  Order 
12866  directs  agencies  to  assess  all  costs 
and  benefits  of  available  regulatory, 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety, 
and  other  advantages;  distributive 
impacts;  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  it  is  not 
subject  to  review  under  the  Executive 
order. 

The  Regulatory  FlexibiUty  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  FDA  knows  of  only  one 
manufricturer  of  this  type  of  device. 
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Classification  of  these  devices  from 
class  III  to  class  II  will  relieve 
manufacturers  of  the  device  of  the  cost 
of  complying  with  the  premarket 
approval  requirements  of  section  515  of 
the  act  (21  U.S.C.  360e),  and  may  permit 
small  potential  competitors  to  enter  the 
marketplace  by  lowering  their  costs.  The 
agency,  therefore,  certifies  that  the  final 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities.  In  addition,  this  final  rule  will 
not  impose  costs  of  $100  million  or 
more  on  either  the  private  sector  or 
State,  local,  and  tribal  governments  in 
the  aggregate  and,  therefore,  a  summary 
statement  of  analysis  under  section 
202(a)  of  the  Unfunded  Mandates 
Reform  Act  is  not  required. 

V.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  order  and,  consequently,  a 
federalism  summary  impact  statement  is 
not  required. 

VI.  Paperwork  Reduction  Act  of  1995 

This  final  rule  contains  no  collections 
of  information.  Therefore,  clearance  by 
the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  of 
1995  is  not  required. 

List  of  Subiects  in  21  CFR  Part  876 

Medical  devices. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  876  is 
amended  as  follows: 

PART  876— GASTROENTEROLOGY- 
UROLOGY  DEVICES 

1.  The  authority  citation  for  21  CFR 
part  876  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360,  360c,  360e, 
360],  3601,  371. 

2.  Section  876.1300  is  added  to 
subpart  B  to  read  as  follows: 

§876.1300    Ingestible  telemetric 
gastrointestinal  capsule  imaging  system. 

(a)  Identification.  An  ingestible 
telemetric  gastrointestinal  capsule 
imaging  system  is  used  for  visualization 


of  the  small  bowel  mucosa  as  an 
adjunctive  tool  in  the  detection  of 
abnormalities  of  the  small  bowel.  The 
device  captures  images  of  the  small 
bowel  with  a  wireless  camera  contained 
in  a  capsule.  This  device  includes  an 
ingestible  capsule  (containing  a  light 
source,  camera,  transmitter,  and 
battery),  an  antenna  array,  a  receiving/ 
recording  unit,  a  data  storage  device, 
computer  software  to  process  the 
images,  and  accessories. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  is  FDA's 
guidance,  "Class  II  Special  Controls 
Guidance  Document:  Ingestible 
Telemetric  Gastrointestinal  Capsule 
Imaging  Systems;  Final  Guidance  for 
Industry  and  FDA." 

Dated:  January  14,  2002. 

Linda  S.  Kahan, 

Deputy  Director  Center  for  Devices  and 
Hadioiogical  Health. 

[FR  Doc.  02-1722  Filed  1-23-02;  8:45  am] 
BILUNG  CODE  416IMn-« 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Parts  2  and  15 
RIN2900-AJ63 

Delegations  of  Authority— Equal 
Employment  Opportunity  (EEO) 
Responsibilities 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Final  rule. 

SUMMARY:  This  document  delegates  to 
certain  Department  of  Veterems  Affairs 
(VA)  officials  authority  to  supervise  and 
control  the  operation  of  the 
administrative  Equal  Employment 
Opportunity  (EEO)  Discrimination 
Complaint  Processing  Sy.stem;  to  make 
procedural  decisions  to  accept  or 
dismiss  discrimination  complaints;  to 
decide  breach  of  settlement  agreement 
claims;  to  resolve  claims  of 
dissatisfaction  with  the  processing  of 
previously  filed  discrimination 
complaints;  to  make  under  limited 
circumstances  substantive  final  agency 
decisions;  and  take  final  agency  action 
following  an  Equal  Employment 
Opportunity  Commission  (EEOC) 
Administrative  Judge's  decision;  and  to 
monitor  agency  compliance  with  orders 
and  decisions  of  the  Office  of 
Employment  Discrimination  Complaint 
Adjudication  (OEDCA)  and  EEOC.  The 
document  also  requires  that  any 
complaint  filed  against  the  Secretary  or 
Deputy  Secretary  based  upon  personal 
actions  or  decisions  by  these  officials  as 
opposed  to  ministerial  actions  will  be 


transferred  to  another  Federal  agency  for 
processing  and  adjudication  on  a  cost 
reimbursable  basis.  This  document  also 
makes  changes  to  reflect  that  the  Deputy 
Assistant  Secretary  for  Resolution 
Management  is  responsible  for 
coordinating  activities  regarding 
allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  and 
activities  conducted  by  VA. 
DATES:  Effective  Date:  January  24,  2002.   " 
FOR  FURTHER  INFORMATION  CONTACT: 
James  S.  Jones,  Deputy  Assistant 
Secretary  for  Resolution  Management, 
202-501-2800. 

SUPPLEMENTARY  INFORMATION:  When  the 
Department's  EEO  complaint  resolution 
process  was  reorganized  several  years 
ago,  a  cumbersome  regulation  was 
promulgated  which  outlined  a 
transitional  process  for  the  transfer  of 
procedural  decision  making  authority 
from  the  Office  of  General  Counsel  to 
the  Office  of  Resolution  Management 
(ORM).  Since  that  time,  the  authority 
transfer  has  been  completed,  and  there 
is  no  further  need  for  the  bifurcated 
authoritA'  in  the  regulation.  It  is 
rescinded  by  this  document,  and  in  its 
place  new  regulations  delegate  a  series 
of  authorities  to  manage  the 
employment  discrimination  complaint 
resolution  process;  to  make  procedural 
decisions  to  accept  or  dismiss 
complaints;  to  decide  claims  of  breach 
of  settlement  agreement;  to  resolve 
claims  of  dissatisfaction  related  to  the 
processing  of  a  previously  filed 
employment  discrimination  complaint: 
to  make  limited  substantive  final  agency 
decisions  and  to  take  final  agency  action 
following  an  EEOC  Administrative 
Judge's  decision;  to  monitor  agency 
compliance  with  the  orders  and 
decisions  of  OEDCA  and  EEOC;  and  to 
transfer  to  another  federal  agency  for 
processing  and  adjudication  any 
complaints  filed  against  the  Secretary  or 
Deputy  Secretary  based  upon  their 
personal  actions  or  decisions  rather  than 
ministerial  actions. 

The  Deputy  Assistant  Secretar^^  for 
Resolution  Management  is  delegated 
authority  to  supervise  and  control  the 
operation  of  the  administrative  EEO 
discrimination  complaint  processing 
within  the  Department.  The  Deputy 
Assistant  Secretcuy  for  Resolution 
Management,  the  Chief  Operating 
Officer,  and  Regional  EEO  Officers/Field 
Managers  are  delegated  authority  to 
accept  or  dismiss  discrimination 
complaints  filed  by  employees,  former 
employees,  and  applicants  for 
employment.  The  Deputy  Assistant 
Secretary  for  Resolution  Management, 
the  Chief  Operating  Officer,  and  the 
Chief,  Policy  and  Compliance  are  also 
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delegated  authority  to  decide  breach  of 
settlement  agreement  claims,  resolve 
claims  which  express  dissatisfaction 
with  the  processing  of  a  previously  filed 
employment  discrimination  complaint, 
and  to  monitor  agency  compliance  with 
the  orders  and  decisions  of  OEDCA  and 
EEOC. 

The  Director  and  Associate  Director  of 
OEDCA  are  delegated  authority  to  make 
procedural  decisions  to  accept  or 
dismiss  employment  discrimination 
complaints  filed  by  employees,  former 
employees  and  applicants  for 
employment  that  may  be  pending  before 
OEDCA,  where  the  interests  of 
administrative  complaint  processing 
efficiency  may  be  best  served  by  OEDCA 
making  such  decisions.  The  Director 
and  Associate  Director  are  also 
delegated  authority  to  dismiss,  in  whole 
or  in  part,  discrimination  complaints 
filed  by  employees,  former  employees, 
and  applicants  for  employment  against 
ORM;  to  decide  all  breach  of  settlement 
claims  raised  by  ORM  employees, 
former  employees,  or  applicants  for 
employment;  to  consider  and  resolve 
claims  by  ORM  employees,  former 
employees,  and  applicants  for 
employment  that  express  dissatisfaction 
with  the  processing  of  previously  filed 
complaints;  and  to  make  procedural 
decisions  to  accept  or  dismiss,  in  whole 
or  in  part,  discrimination  complaints 
filed  by  employees,  former  employees, 
and  applicants  for  employment,  where 
ORM  must  recuse  itself  because  of  an 
actual,  apparent,  or  potential  conflict  of 
interest. 

The  Chairman,  Board  of  Contract 
Appeals,  is  delegated  authority  to  make 
procedural  decisions  to  accept  or 
dismiss,  in  whole  or  in  part, 
discrimination  complaints  filed  by 
employees,  former  employees,  and 
applicants  for  employment  and  to  make 
substantive  decisions  and  take  final 
agency  actions  following  a  decision  by 
an  EEOC  Administrative  Judge  in  cases 
where  OEDCA  has  recused  itself  due  to 
an  actual,  apparent,  or  potential  conflict 
of  interest. 

Where  an  EEO  complaint  is  based 
upon  the  personal  actions  or  decisions 
of  the  Secretary  or  Deputy  Secretary 
rather  than  ministerial  acts,  the 
complaint  will  be  transferred  to  another 
Federal  agency  for  processing  and 
adjudication  on  a  cost  reimbursement 
basis.  This  document  also  makes 
changes  to  reflect  that  the  Deputy 
Assistant  Secretary  for  Resolution 
Mangement  is  responsible  for 
coordinating  activities  regarding 
allegations  of  discrimination  on  the 
basis  of  handicap  in  programs  and 
activities  conducted  by  VA. 


This  document  is  published  without 
regard  to  the  notice  and  comment  and 
effective  date  provisions  of  5  U.S.C.  553 
since  it  relates  to  agency  management 
and  persoimel. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
as  they  are  defined  in  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612.  This 
final  rule  would  affect  only  individuals. 
Accordingly,  pursuant  to  5  U.S.C. 
605(b),  this  final  rule  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  §§  603  and  604. 

There  is  no  Catalog  of  Federal 
Domestic  Assistance  number  for  this 
final  rule. 

List  of  Subjects 

38  CFR  Part  2 

Authority  delegations  (Government 
agencies). 

38  CFR  Part  15 

Administrative  practice  and 
procedure,  Civil  rights,  Equal 
employment  opportimity.  Federal 
buildings  and  facilities.  Individuals 
with  disabilities. 

Approved:  January  9,  2002. 
Anthony  J.  Principi, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble.  38  CFR  parts  2  and  15  are 
amended  as  set  forth  below. 

PART  2— DELEGATIONS  OF 
AUTHORmr 

1.  The  authority  citation  for  part  2 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  302,  552a;  38  U.S.C. 
501,  512.  515, 1729;  44  U.S.C.  3702,  imless 
otherwise  noted. 

2.  Section  2.6  is  amended  by: 

A.  Removing  paragraph  (e)(6); 

B.  Redesignating  paragraphs  (e)(7) 
through  (e)(12)  as  para^aphs  (e)(6) 
through  (e)(ll),  respectively; 

C.  Adding  paragraphs  (h),  (i),  (j),  and 
(k)  immediately  following  the  authority 
citation  for  paragraph  (g). 

The  additions  and  revisions  read  as 
follows: 

§2.6    Secretary's  Delegations  of  Authority 
to  Certain  Officiais  (38  U.S.C.  512). 

***** 

(h)  Delegations  to  Office  Resolution 
Management  Officials  (ORM).  (1)  The 
Deputy  Assistant  Secretary  for 
Resolution  Management  is  delegated 
authority  to  supervise  and  control  the 
operation  of  the  administrative  EEO 


Discrimination  Complaint  Processing 
System  within  the  Department. 

(2)  The  Deputy  Assistant  Secretary  for 
Resolution  Management,  the  Chief 
Operating  Officer,  and  all  Regional  EEO 
Officers/Field  Managers  are  delegated 
authority  to  make  procedural  agency 
decisions  to  either  accept  or  dismiss,  in 
whole  or  in  part,  EEO  discrimination 
complaints  based  upon  race,  color, 
national  origin,  sex,  religion,  age, 
disability,  or  reprisal  filed  by 
employees,  former  employees,  or 
applicants  for  employment. 

[3)  The  Deputy  Assistant  Secretary  for 
Resolution  Management,  the  Chief 
Operating  Officer,  and  the  Chief,  Policy 
and  Compliance  are  delegated  authority 
to  make  agency  decisions  on  all  breach 
of  settlement  claims  raised  by 
employees,  former  employees,  and 
applicants  for  employment. 

['i)  The  Deputy  Assistant  Secretary  for 
Resolution  Management,  the  Chief 
Operating  Officer,  and  the  Chief,  Policy 
and  Compliance  are  delegated  authority 
to  consider  and  resolve  all  claims  raised 
by  employees,  former  employees,  and 
applicants  for  employment  that  allege 
dissatisfaction  with  the  processing  of  a 
previously  filed  EEO  discrimination 

complaint. 

(5)  The  Deputy  Assistant  Secretary  for 
Resolution  Management,  the  Chief 
Operating  Officer,  and  the  Chief,  Policy 
and  Compliance  are  delegated  authority 
to  monitor  compliance  by  Department 
organizational  components  with  orders 
and  decisions  of  the  OEDCA  and  the 

EEOC.  ^^ 

(i)  Delegations  to  officials  of  the  Office 
of  Employment  Discrimination 
Complaint  Adjudication  (OEDCA).  (1) 
The  Director  and  Associate  Director. 
OEDCA,  are  delegated  authority  to  make 
procedvu'al  decisions  to  dismiss,  in 
whole  or  in  part,  any  EEO 
discrimination  complaint  filed  by  any 
employee,  former  employee,  or 
applicant  for  employment  that  may  be 
pending  before  OEDCA,  where 
administrative  complaint  processing 
efficiency  may  be  best  served  by  doing 

so. 

(2)  The  Director  and  Associate 
Director.  OEDCA,  are  delegated 
authority  to  dismiss,  in  whole  or  in  jpart 
any  EEO  discrimination  complaint 
based  upon  race,  color,  religion,  sex. 
national  origin,  age.  disability,  or 
reprisal  filed  by  any  ORM  employee, 
former  employee,  or  applicant  for 
employment. 

(3)  The  Director  and  Associate 
Director,  OEDCA,  are  delegated 
authority  to  make  the  agency  decision 
on  all  breach  of  settlement  claims  raised 
by  ORM  employees,  former  employees, 
and  applicants  for  emplojmaent. 
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(4)  The  Director  and  Associate 
Director.  OEDCA.  are  delegated 
authority  to  consider  and  resolve  all 
claims  raised  by  ORM  employees, 
former  employees,  and  applicants  for 
employment  that  allege  dissatisfaction 
with  the  processing  of  a  previously  filed 
EEO  discrimination  complaint. 

(5)  The  Director  and  Associate 
Director,  OEDCA,  are  delegated 
authority  to  make  procedural  agency 
decisions  to  either  accept  or  dismiss,  in 
whole  or  in  part,  EEO  discrimination 
complaints  filed  by  employees,  former 
employees,  or  applicants  for 
employment  where  the  ORM  must 
recuse  itself  fi-om  a  case  due  to  an 
actual,  apparent,  or  potential  conflict  of 
interest. 

(j)  Delegation  to  the  Chairman,  Board 
of  Contmct  Appeals.  In  cases  where 
OEDCA  has  recused  itself  from  a  case 
due  to  an  actual,  apparent,  or  potential 
conflict  of  interest,  the  Chairman,  Board 
of  Contract  Appeals,  is  delegated 
authority  to  make  procedural  agency 
decisions  to  dismiss,  in  whole  or  in 
part.  EEO  discrimination  complaints 
filed  by  agency  employees,  former 
employees,  and  applicants  for 
employment;  to  make  substantive  final 
agency  decisions  where  complainants 
do  not  request  an  EEOC  hearing;  and  to 
take  agency  action  following  a  decision 
by  an  EEOC  Administrative  Judge. 

(k)  Processing  complaints  involving 
certain  officials.  A  complaint  alleging 
that  the  Secretary  or  the  Deputy 
Secretary  personally  made  a  decision 
directly  related  to  matters  in  dispute,  or 
are  otherwise  personally  involved  in 
such  matters,  will  be  referred  for 
procedural  acceptability  review, 
investigation,  and  substantive 
decisionmaking  to  another  Federal 
agency  (e.g.,  The  Department  of  Justice) 
pursuant  to  a  cost  reimbursement 
agreement.  Referral  will  not  be  made 
when  the  action  complained  of  relates 
merely  to  ministerial  involvement  in 
such  matters  (e.g.,  ministerial  approval 
of  selection  recommendations  submitted 
to  the  Secretary  by  the  Under  Secretary 
for  Health,  the  Under  Secretary  for 
Benefits,  the  Under  Secretary  for 
Memorial  Affairs,  assistant  secretaries, 
or  staff  office  heads). 

PART  15— ENFORCEMENT  OF  NON- 
DISCRIMINATION ON  THE  BASIS  OF 
HANDICAP  IN  PROGRAMS  OR 
ACnVITIES  CONDUCTED  BY  THE 
DEPARTMENT  OF  VETERANS 
AFFAIRS 

3.  The  authority  citation  for  part  15 
continues  to  read  as  follows: 

Authority:  29  U.S.C.  794,  unless  otherwise 
noted. 


§15.170    [Amended] 

4.  In  §  15.170.  paragraph  (c)  is 
amended  by  removing  "Equal 
Employment  Opportunity"  each  time  it 
appears,  and  adding,  in  its  place, 
"Resolution  Management". 
[FR  Doc.  02-1735  Filed  1-23-02;  8:45  am] 
BILUNG  COOE  8320-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

[FRL-7130-9] 
RIN  2060-AJ80 

Relaxation  of  Summer  Gasoline 
Volatility  Standard  for  the  Denver/ 
Boulder  Area 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 


SUMMARY:  In  this  direct  final  action,  EPA 
is  approving  the  State  of  Colorado's 
request  to  relax  the  federal  Reid  Vapor 
Pressure  ("RVP")  gasoline  standard  that 
applies  to  gasoline  supplied  to  the 
Denver/Boulder  area  (hereafter  "Denver 
area")  from  Jime  1st  to  September  15th 
(the  ozone  control  season)  of  each  year. 
This  action  amends  our  regulations  to 
change  the  summertime  RVP  standard 
for  the  Denver  area  from  7.8  pounds  per 
square  inch  ("psi")  to  9.0  psi.  EPA  has 
determined  that  this  change  to  our 
federal  RVP  regulations  is  consistent 
with  criteria  EPA  has  enumerated  for 
making  such  changes:  that  the  State  has 
demonstrated  it  has  sufficient 
alternative  programs  to  attain  and 
maintain  the  National  Ambient  Air 
Quality  Standards  for  ozone;  and  that 
amendments  are  appropriate  to  avoid 
adverse  local  economic  impacts. 
DATES:  This  direct  final  rule  is  effective 
on  March  25,  2002  without  further 
notice,  unless  EPA  receives  substantive 
adverse  comments  by  February  25, 
2002.  If  substantive  adverse  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Any  person  wishing  to 
submit  comments  should  submit  a  copy 
to  both  dockets  listed  below,  and  if 
possible,  should  also  submit  a  copy  to 
Richard  Babst,  U.S.  Environmental 
Protection  Agency,  Transportation  and 
Regional  Programs  Division,  1200 
Pennsylvania  Avenue,  NW.,  (Mail  Code: 
6406J),  Washington,  DC  20460. 

Public  Docket:  Materials  relevant  to 
this  rule  are  available  for  inspection  in 


public  docket  A-2001-26  at  the  Air 
Docket  Office  of  the  EPA,.Room 
M-1500,  401  M  Street,  SW., 
Washington,  DC  20460,  (202)  260-7548, 
between  the  hours  of  8  a.m.  to  5:30  p.m.. 
Monday  through  Friday.  A  duplicate 
docket  'CO-RVP-02  has  been 
established  at  U.S.  EPA  Region  VIII,  999 
18th  Street,  Suite  300,  Denver,  CO, 
8P202-2466,  and  is  available  for 
inspection  during  normal  business 
hours.  Interested  persons  wishing  to 
examine  the  documents  in  docket 
number  CO-RVP-02  should  contact 
Kerri  Fiedler  at  (303)  312-6493  at  least 
24  hours  before  the  visiting  day.  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  copying  docket 
material. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Babst  at  (202)  564-9473 
facsimile:  (202)  565-2085,  e-mail 
address:  babst.richard@epa.gov 
SUPPLEMENTARY  INFORMATION: 

Plain  language:  Throughout  this 
document  wherever  "we",  "us",  or 
"our"  are  used  we  mean  the 
Environmental  Protection  Agency. 

Regulated  Entities:  Entities  potentially 
affected  by  this  rule  are  fuel  producers 
and  distributors.  Regulated  categories 
include: 


Category 

Examples  of  regulated 
entities 

Industry 

Gasoline  refiners  and  import- 
ers, gasoline  terminals, 
gasoline  truckers,  blend- 
ers, gasoline  retailers  and 
wholesale  purcfiaser-con- 
sumers. 

To  determine  whether  you  are 
affected  by  this  rule,  you  should 
carefully  examine  the  requirements  in 
section  80.27(a)(2)  of  title  40  of  the  Code 
of  Federal  Regulations  ("CFR").  If  you 
have  any  questions  regarding  the 
applicability  of  this  action  to  a 
particular  entity,  you  should  consult  the 
person  listed  in  the  preceding  FOR 
FURTHER  INFORMATION  CONTACT  section. 

Electronic  Copies  of  Rulemaking:  A 
copy  of  this  action  is  available  on  the 
Internet  at  http://www.epa.gov/otaq 
under  the  title:  Relaxation  of  Summer 
Gasoline  Volatility  Standard  for  Denver/ 
Boulder  Area. 

I.  Background 

A.  History  of  Gasoline  Volatility 
Regulation 

In  1987,  we  determined  that  gasoline 
nationwide  had  become  increasingly 
volatile,  causing  an  increase  in 
evaporative  emissions  from  gasoline- 
powered  vehicles  and  equipment. 
Evaporative  emissions  frtjm  gasoline. 
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referred  to  as  volatile  organic 
compounds  ("VOCs").  are  precursors  for 
the  formation  of  tropospheric  ozone  and 
contribute  to  the  nation's  ground-level 
ozone  problem.  Ground-level  ozone 
causes  health  problems,  including 
damaged  lung  tissue,  reduced  lung 
function,  and  lung  sensitization  to  other 

pollutants. 

The  most  common  measure  of  fuel 
volatility  that  is  useful  in  evaluating 
gasoline  evaporative  emissions  is  the 
Reid  Vapor  Pressure  ("RVP").  Under 
authority  in  section  211(c)  of  the  Clean 
Air  Act  (CAA),  we  promulgated 
regulations  on  March  22. 1989.  that  set 
maximum  limits  for  the  RVP  of  gasoline 
sold  during  the  summer  ozone  control 
season— June  1  to  September  15.  These 
regulations  were  referred  to  as  Phase  I 
of  a  two-phase  nationwide '  program, 
which  was  designed  to  reduce  the 
volatility  of  commercial  gasoline  during 
the  summer  high  ozone  season.^  On 
June  11, 1990,  we  promulgated  more 
stringent  volatility  controls  for  Phase  II.^ 
These  requirements  established 
volatility  standards  of  9.0  psi  and  7.8 
psi  maximum  RVP  (depending  on  the     • 
State,  the  month,  and  the  area's  initial 
ozone  attainment  designation  with 
respect  to  the  1-hour  ozone  National 
Ambient  Air  Quality  Standard  or 
"NAAQS")  during  the  ozone  control 
season. 

The  1990  CAA  Amendments 
established  a  new  section  211(h)  to 
address  fuel  volatility.  Section  211(h) 
requires  us  to  promulgate  regulations 
making  it  unlawful  to  sell,  offer  for  sale, 
dispense,  supply,  offer  for  supply, 
transport,  or  introduce  into  commerce 
gasoline  with  an  RVP  level  in  excess  of 
9.0  psi  diuing  the  high  ozone  season.  It 
further  requires  us  to  establish  more 
stringent  RVP  standards  in  non- 
attainment  areas  if  we  find  such 
standards  "necessary  to  generally 
achieve  comparable  evaporative 
emissions  (on  a  per  vehicle  basis)  in 
nonattainment  areas,  taking  into 
consideration  the  enforceability  of  such 
standards,  the  need  of  an  area  for 
emission  control,  and  economic 
factors."  Section  211(h)  prohibits  us 
from  establishing  a  volatility  standard 
more  stringent  than  9.0  psi  in  an 
attainment  area,  except  that  we  may 
impose  a  lower  (more  stringent) 
standard  in  any  former  ozone  non- 
attainment  area  redesignated  to 
attainment. 

On  December  12, 1991.  we  modified 
our  Phase  II  volatility  regulations  to  be 


consistent  with  section  211(h)  of  the 
CAA.^  The  modified  regulations 
prohibit  the  sale  of  gasoline  with  an 
RVP  above  9.0  psi  in  all  areas 
designated  attainment  for  ozone, 
beginning  in  1992.  For  areas  designated 
as  non-attainment,  the  regulations 
retained  the  original  Phase  II  standards 
published  in  1990.^ 

As  stated  in  the  preamble  for  the 
Phase  II  volatility  controls.^  and 
reiterated  in  the  proposed  change  to  the 
volatility  standards  published  in  1991.^ 
we  will  rely  on  States  to  initiate  changes 
to  our  volatility  program  that  they 
believe  will  enhance  local  air  quality 
and/or  increase  the  economic  efficiency 
of  the  program  within  the  statutory 
limits."  In  those  rulemakings,  we 
explained  that  the  Governor  of  a  State 
may  petition  us  to  set  a  volatility 
standard  less  stringent  than  7.8  psi  for 
some  month  or  months  in  a  non- 
attainment  area.  The  petition  must 
demonstrate  such  a  change  is 
appropriate  because  of  a  particular  local 
economic  impact  and  that  sufficient 
alternative  programs  are  available  to 
achieve  attainment  and  maintenance  of 
the  1-hour  ozone  NAAQS.  We  have 
approved  such  petitions  to  amend  the 
federal  RVP  regulations  for  South 
Carolina  s  and  Temiessee.'" 

B.  History  of  Federal  RVP  Requirements 
for  the  Denver  Area 

On  November  6, 1991.  we  issued 
ozone  nonattainment  designations  for 
the  1-hour  ozone  NAAQS  (hereafter 
"ozone  NAAQS"  or  "ozone  standard") 
pursuant  to  section  107(d)(4)(A)  of  the 
CAA  (56  FR  56694).  In  that  action,  we 
designated  the  Denver  area  as  a 
nonattainment  area  "  and  classified  it  as 
a  "transitional  area"  as  determined 
under  section  185A  of  the  CAA." 


Because  we  designated  the  Denver 
area  as  a  transitional  ozone 
nonattainment  area,  the  applicable 
volatility  standard  for  the  Denver  area, 
under  the  Federal  RVP  rule  promulgated 
on  December  12. 1991,  was  9.0  psi  RVP 
in  May  and  7.8  psi  from  June  1  to 
September  15^  beginning  in  1992." 
Since  1992.  and  in  response  to  waiver 
petitions  from  the  Governor  of  Colorado, 
we  have  waived  the  7.8  psi  RVP 
requirement  for  the  Denver  area  and 
have  required  the  less  stringent  9.0  psi 
RVP.  In-depth  discussions  of  these  past 
actions  can  be  found  in  the  applicable 
Federal  Register  notices. »"»  Our 
decisions  to  grant  these  petitions  were 
based  on  evidence  that  demonstrated 
the  7.8  psi  standard  was  not  necessary 
given  the  area's  record  of  continued 
attainment  of  the  1-hour  ozone  standard 
using  9.0  psi  RVP  gasoline  and  evidence 
presented  by  Colorado  that  showed 
economic  hardship  to  consumers  and 
industry  if  the  7.8  psi  standard  were 
retained. 

On  August  8, 1996,  the  Governor  of 
Colorado  submitted  a  maintenance  plan 
and  requested  that  we  redesignate  the 
Denver  area  to  attainment  for  the  ozone 
NAAQS.  15  We  did  not  act  on  the 
Governor's  request  as  the  maintenance 
plan  had  both  legal  and  technical 
problems  that  precluded  our  full 
approval. 

In  July,  1997,  we  established  a  new  8- 
hour  ozone  NAAQS  of  0.08  parts  per 
million  (ppm): '»  At  that  time,  we  also 
promulgated  regulations  governing 
when  the  1-hour  ozone  standard  would 
no  longer  apply  to  areas.  On  June  5, 
1998,  we  published  a  final  rule  (see  63 
FR  31014)  that  revoked  the  1-hour 
ozone  standard  for  areas  that  were 
attaining  the  1-hour  standard;  this 


>  Hawaii.  Alaska  and  U.S.  territories  were 
excepted. 

»  54  FR  11868  (Mar.  22,  1989). 
355  FR  23658  (June  11. 1990). 


*  56  FR  64704  (Dec.  12.  1991). 

5  See  55  FR  23658  (June  11.  1990). 

6  The  Phase  II  final  rulemaking  discussed 
procedures  by  which  States  could  petition  EPA  for 
more  or  less  stringent  volatility  standards.  See  55 
FR  23660.(June  11. 1990). 

'  See  56  FR  24242  (May  29. 1991). 

»  See  CAA  section  211(h)(1)  (allowing  EPA  to  set 
a  standard  more  stringent  than  9.0  psi  as  necessary 
to  achieve  comparative  emissions  in  nonattainment 
areas  considering  enforceability,  the  need  of  an  area 
for  emissions  control  and  economic  factors). 

9  58  FR  46508  (Sept.  1.  1993). 

>059  FR  15625  (Apr.  4,  1994). 

•'The  nonattainment  area  encompasses  Denver's 
entire  six-county  Consolidated  Metropolitan 
Statistical  Area,  with  the  exception  of  Rocky 
Mountain  National  Park  in  Boulder  County  and  the 
eastern  portions  of  Adams  and  Arapahoe  Counties. 
'.2  Section  185A  defines  a  transitional  area  as  "an 
area  designated  as  an  ozone  nonattainment  area  as 
of  the  date  of  enactment  of  the  Qean  Air  Act 
Amendments  of  1990  [that)  has  not  violated  the 
national  primary  ambient  air  quality  standard  for 
ozone  for  the  36-month  period  commencing  on 
January  1, 1987,  and  ending  on  December  31, 


1989."  In  fact,  according  to  monitoring  data,  the 
[)enver-Boulder  area  attained  and  has  continued  to 
maintain  the  0.12  parts  per  million  (ppm)  1-hour 
standard  since  1987. 

"The  standard  applicable  in  other  areas  of 
Colorado  is  9.0  psi  bom  May  1  to  September  15. 

"•  See  53  FR  26067  (Apr.  30, 1993);  59  FR  15629 
(Apr.  4. 1994);  61  FR  16391  (Apr.  15, 1996);  63  FR 
31627  (June  10, 1998);  and  66  FR  28808  (May  24. 
2001). 

>5  In  order  for  EPA  to  redesignate  an  area  to 
attainment  under  section  107(d)(3)(D)  of  the  CAA, 
the  Governor  must  submit  a  redesignation  request 
and  a  maintenance  plan  that  meets  the 
requirements  of  section  107(d)(3)(E)  and  section 
175A  of  the  CAA,  the  redesignation  requirement  of 
the  General  Preamble  for  the  Implementation  of 
Title  1  of  CAA  Amendments  of  1990  (57  FR  13498 
(Apr.  16, 1991),  and  57  FR  18070  (April  28, 1992)). 
and  addresses  the  provisions  of  EPA  redesignation 
policies  and  guidance  documents.  In  general,  the 
ozone  maintenance  plan  must  demonstrate  long- 
term  (i.e.,  10  years)  maintenance  of  the  ozone 
NAAQS. 

««62  FR  38856  (July  18. 1997). 
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included  the  Denver  area.^^  As  a  result 
of  our  finding  that  the  1-hour  ozone 
standard  was  revoked  and  no  longer 
applied  to  the  Denver  area,  the  State's 
August  8. 1996. 1-hour  ozone 
redesignation  request  and  maintenance 
plan  became  moot  and  neither  the  State 
nor  EPA  contemplated  further  action. 

In  1998.  the  Governor  of  Colorado 
again  requested  that  we  waive  the 
federal  7.8  psi  RVP  requirement  for  the 
Denver  area.  We  found  that  while  a  9.0 
psi  RVP  standard  was  in  place,  the 
Denver  area  had  shown  continuous 
attainment  of  the  1-hour  ozone  standard 
since  1987  and  had  monitored 
attainment  of  the  8-hour  standard  since 
1994.  We  concluded  that  retaining  the 
9.0  psi  RVP  standard-would  not  cause 
the  area's  air  quality  to  significantly 
deteriorate.  See  63  FR  31627,  (June  10, 
1998).  Moreover,  we  concluded  that 
imposing  a  7.8  psi  standard  would 
result  in  significant  costs  for  consumers 
and  refiners.  We  therefore  extended  the 
waiver  relaxing  the  federal  RVP  • 
standard  for  the  area  to  9.0  psi  for  the 
ozone  control  seasons  of  1998  through 
2000.  We  explained  that  designations 
imder  the  new  8-hour  ozone  standard 
would  be  made  by  July  2000,  and  that 
our  consideration  of  a  permanent 
revision  to  the  federal  RVP  standard  for 
the  area  would  be  appropriate  at  that 
time. 

On  May  14. 1999.  the  Court  of 
Appeals  for  the  District  of  Columbia 
Circuit  (D.C.  Circuit)  remanded,  but  did 
not  vacate,  the  revised  8-hour  ozone 
standard.'^  On  February  27,  2001.  the 
Supreme  Court  affirmed  in  part  and 
reversed  in  part  the  judgment  of  the 
Court  of  Appeals  and  demanded  the 
decision  to  the  Court  of  Appeals  for 
further  proceedings. ^^  In  the  interim 
period,  while  the  Supreme  Court  was 
considering  the  case,  we  reinstated  the 
1-hour  ozone  standard  in  all  areas  of  the 
nation  to  ensure  the  availability  of  a 
fully  enforceable  Federal  ozone 
standard  to  protect  public  health.^" 
With  the  reinstatement  of  the  1-hour 
ozone  standard,  the  1-hour  standard 
designations  and  classifications  that 
applied  at  the  time  the  standard  was 
revoked  were  also  reinstated.  We 
reinstated  the  1-hour  standard  for  the 
Denver  area  effective  January  16,  2001, 
and  returned  the  area  to  nonattainment 


for  the  1-hour  ozone  standard  with  its 
prior  "transitional"  classification. 

As  a  result  of  the  reinstatement  of  the 
nonattainment  designation,  the  Denver 
Regional  Air  Quality  Council  (RAQC) 
and  the  State  developed  a  revised 
maintenance  plan  that  updated  the 
August  8, 1996.  Governor's  submittal 
and  addressed  our  technical  and  legal 
concerns  with  the  1996  submittal.  The 
Governor  submitted  a  redesignation 
request  and  a  proposed  revised 
maintenance  plan  on  November  30. 
2000,  in  conjunction  with  a  request  for 
parallel  processing.  The  Governor 
subsequently  submitted  the  final 
redesignation  request  and  maintenance 
plan  on  May  7.  2001. 

The  Governor's  final  submittal  of  the 
revised  maintenance  plan  incorporated 
a  gasoline  RVP  limit  of  9.0  psi.  Since 
maintenance  of  the  1-hour  ozone 
NAAQS  is  shov\m  for  the  entire 
maintenance  plan's  time  period  of  1993 
through  2013  with  the  9.0  psi  limit, 
Colorado  requested  that  the  9.0  psi 
summertime  RVP  standard  (10.0  psi  for 
ethanol  blends)  be  made  permanent  for 
the  Denver  area  upon  our  approval  of 
the  redesignation  request  and 
maintenance  plan. 

EPA's  Region  VIII  approved  the 
State's  redesignation  request  and 
maintenance  plan  on  September  1 1 , 
2001  (66  FR  47086)  and  it  became 
effective  October  11.  2001.2'  !„  that 
decision.  Region  Vin  indicated  that  the 
change  to  assign  a  permanent  RVP 
standard  of  9.0  psi  for  the  Denver  area 
would  be  appropriate,  but  a  separate 
rulemaking  would  be  necessary  to  revise 
the  federal  RVP  requirements  for 
Colorado  as  specified  in  40  CFR 
§  80.27(a)(2).  That  is  the  purpose  of  this 
direct  final  rule. 

n.  Justificatioii  for  Granting  Colorado's 
Request  To  Permanently  Change  the 
RVP  Standard  for  the  Denver  Area 

As  previously  mentioned,  according 
to  the  preeimble  for  the  Phase  11 
volatility  controls.22  the  Governor  of  a 
State  may  petition  us  to  set  a  volatility 
standard  less  stringent  than  7.8  psi.  The 
petition  must  demonstrate  such  a 


>'  Similar  rulemakings  for  other  areas  were 
promulgated  on  July  22, 1998  (63  FR  39432)  and 
June  9, 1999  (64  FR  30911). 

^'American  Trucking  Ass'n  v.  EPA,  175  F.3d 
1027  (D.C.  Cir.  1999). 

>9  Whitman  v.  Am.  Trucking  Ass'ns.  531  U.S.  457 
(2001). 

20  65  FR  45182  (July  20. 2000). 


"  Documents  related  to  EPA's  approval  of  the 
Colorado  redesignation  request  and  maintenance 
plan  are  available  for  public  inspection  during 
normal  business  hours  at:  United  States 
Environmental  Protection  Agency,  Region  VIII,  Air 
and  Radiation  Program,  999  18th  Street,  Suite  300, 
Denver,  Colorado  80202-2466.  Copies  of  the  State 
docimients  relevant  to  that  action  are  available  for. 
public  inspection  at:  Colorado  Department  of 
Health  and  Environment,  Air  Pollution  Control 
Division,  4300  Cherry  Creek  Drive  South.  Denver, 
Colorado  80246-1530. 

"  The  Phase  II  final  rulemaking  discussed 
procedures  by  which  States  could  petition  EPA  for 
more  or  less  stringent  volatility  standards.  See  55 
FR  23660  (June  11,1 990).  * 


change  is  appropriate  because  of  a 
particular  local  economic  impact  and 
fhat  sufficient  alternative  programs  are 
available  to  achieve  attainment  and 
maintenance  of  the  1  -hour  ozone 
NAAQS.  The  June  23,  2000.  petition  by 
the  Governor  of  Colorado  to  extend  the 
temporary  exemption  from  the  7.8  psi 
RVP  standard  for  the  Denver  area  to  the 
2001  ozone  control  season  (see  66  FR 
28808.  May  24.  2001)  and  available 
evidence  indicate  that  imposing  the  7.8 
psi  standard  would  result  in  costs  to 
consumers  and  industry,  and  that  these 
costs  are  not  reasonable  given  that  the 
7.8  psi  RVP  standard  is  not  necessary  to 
ensure  continued  attainment  of  the  1- 
hour  ozone  standard. 

Six  refiners  supply  the  Denver  market 
and  these  refiners  vary  in  size,  refining 
capacity  and  complexity.  The  Colorado 
Petroleum  Association  (CPA)  estimated 
that  all  of  the  refiners  would  have  to 
spend  capital  dollars  to  upgrade  and 
reconfigure  their  facilities  to  provide 
gasoline  blended  at  the  7.8  psi  RVP 
level  for  the  Denver  market.  The  CPA  ^3 
estimated  that  upgrading  equipment  and 
reconfiguring  facilities  to  provide  7.8 
psi  RVP  gasoline  to  the  Denver  market 
would  cost  refiners  approximately  $15- 
25  million.  Documentation  submitted  in 
support  of  Colorado's  petition  for 
relaxation  of  the  7.8  psi  RVP  standard 
for  the  2001  ozone  control  season 
indicate  that  implementation  of  that 
standard  would  Cost  the  consumer  about 
1.5  cents  more  per  gallon  of  gasoline 
with  an  overall  seasonal  cost  of 
$4,500,000.2* 

The  record  also  supports  the 
conclusion  that  retention  of  the  9.0  psi 
standard  will  not  cause  deterioration  of 
air  quality  in  the  Denver  area.  As  stated 
above,  the  area  has  continued  to  meet 
the  1-hour  ozone  standard  since  1967 
without  the  implementation  of  the  7.8 
psi  standard.  The  revised  maintenance 
plan  we  approved  on  September  1 1 , 
2001  shows  maintenance  of  the  1-hour 
ozone  NAAQS  for  the  entire 
maintenance  time  period  of  1993 
through  2013  witli  the  9.0  psi  standard. 
Further,  the  State  has  demonstrated  that 
it  has  sufficient  additional  contingency 
measures,  including  a  control  on 
gasoline  RVP,  that  can  be  implemented 
to  bring  the  area  back  into  attainment 
should  the  area  exceed  the  1-hour  ozone 
NAAQS  in  the  future.  These  State 
contingency  measures  are  identified  in 
Chapter  3,  section  F  of  the  revised 
maintenance  plan. 


"  Memorandum  from  Stan  Dempsey.  Colorado 
Petroleum  Association.  Denver.  CO,  to  Kerri 
Fiedler.  EPA  Region  VUl,  dated  2/07/2001. 

'*  Memorandum  from  K.B.  Livo,  Colorado 
Department  of  Public  Health  and  Environment,  to 
Kerri  Fiedler.  Region  VIII,  dated  12/07/2000. 
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Based  on  the  foregoing,  we  have 
decided  to  grant  ColoradoVs  request  to 
permanendy  change  the  federal 
volatility  standard  from  7.8  psi  to  9.0 
psi  RVP  for  gasoline  in  the  Denver/ 
Boulder  area  during  the  ozone  control 
season.  The  State  has  met  the  criteria 
outhned  in  our  December  12, 1991  RVP 
rulemaking  for  relaxing  the  federal  RVP 
regulations.  The  State  has  demonstrated 
that  it  has  sufficient  alternative 
programs  to  achieve  attainment  and 
maintenance  of  the  ozone  NAAQS  and 
that  the  less  stringent  federal  RVP 
standard  is  appropriate  given  the  local 
economic  impact  that  the  more  stringent 
7.8  psi  RVP  requirement  would  cause. 

m.  Final  Action 

We  are  taking  direct  final  action  to 
approve  Colorado's  request  to 
permanently  relax  the  federal  RVP 
standard  applicable  to  summertime 
gasoline  supplied  to  the  Denver  area. 
This  action  will  change  the  applicable 
standard  from  7.8  psi  to  9.0  psi  in  40 
CFR  80.27{a)(2).25  vVe  view  this  as  a 
noncontroversial  action.  Our  final  rule 
of  September  11,  2001,  fully  approved 
the  maintenance  plan  for  the  Denver 
area.  It  shows  maintenance  of  the  1-hour 
ozone  NAAQS  for  the  entire 
maintenance  time  period  of  1993 
through  2013  with  the  9.0  psi  standard. 
This  maintenance  plan  went  through 
public  notice  and  comment  during  the 
approval  process  (see  66  FR  24075.  May 
11,  2001),  and  no  adverse  comments 
were  received.  Further,  EPA  has  granted 
Colorado  exemptions  allowing  the 
Denver  area  to  receive  gasoline 
containing  up  to  9.0  psi  RVP  since  1992, 
and  this  rule  merely  makes  this 
currently  applicable  RVP  limit 
permanent.  I 

Because  we  view  this  as  A 
noncontroversial  amendment  and 
anticipate  no  adverse  comment,  we  are 
publishing  this  action  without  prior 
proposal.  However,  in  Ae  "Proposed 
Rules"  section  of  this  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  rule 
amendment  should  adverse  comments 
be  filed.  This  rule  will  be  effective 


2*  Consistent  with  Colorado's  request,  this  direct 
final  action  also  automatically  changes  the  effective 
federal  RVP  standard  for  summertime  ethanol 
blends  of  gasoline  supplied  to  the  Denver  area. 
Under  40  CFR  80.27(d).  gasoline  having  a  denatured 
anhydrous  ethanol  concentration  of  at  least  9.0 
percent  but  no  more  than  10.0  percent  (by  volume) 
is  allowed  to  have  an  RVP  that  exceeds  the 
applicable  standard  in  40  CFR  80.27(a)  by  one  psi. 
Since  this  direct  final  action  relaxes  the  RVP 
standard  in  40  CFR  80.27(a)  for  Denver's 
summertime  gasoline  firom  7.8  to  9.0  psi,  the 
effective  RVP  standard  for  Denver's  ethnol  blends 
of  summertime  gasoline  is  relaxed  from  8.8  to  10.0 
psi. 


March  25,  2002  without  further  notice 
unless  the  Agency  receives  adverse 
comments  by  February  25,  2002. 

If  EPA  receives  such  comments,  we 
will  publish  in  Uie  Federal  Register  a 
timely  withdrawal  of  the  direct  final 
rule  informing  the  public  that  the  rule 
will  not  take  effect.  We  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  EPA 
will  not  institute  a  second  comment 
period  on  this  rule.  Any  parties 
interested  in  commenting  on  this  rule 
should  do  so  at  this  time. 

IV.  Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (Oct.  4, 1993),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

(1)  Have  an  annual  efiect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  govermnents  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
imder  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

B.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.,  and 
therefore  is  not  subject  to  these 
requirements. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 


analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  bindensome  alternative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
govenunents,  it  must  have  developed 
imder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  affected  small 
governments,  enabling  officials  of 
affected  smaU  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year. 
Today's  rule  merely  permanently 
continues  the  current  temporary 
relaxation  of  the  Federal  RVP  standard 
for  gasoline  in  the  Denver/Boulder  area, 
and  thus  avoids  imposing  the  costs  that 
the  existing  Federal  regulations  would 
otherwise  impose.  Today's  rule, 
therefore,  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  As  discussed  above, 
the  rule  relaxes  an  existing  standard  and 
affects  only  the  gasoline  industry. 

D.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
Apr,  23. 1997)  applies  to  any  rule  that: 
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(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  plaimed  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  the 
Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  As 
previously  discussed,  the  Denver/ 
Boulder  area  has  continued  to  meet  the 
1-hour  ozone  standard  since  1987 
without  the  implementation  of  the  7.8 
psi  standard.  The  revised  maintenance 
plan  we  approved  on  September  11, 
2001  shows  maintenance  of  the  l-hoiu 
ozone  NAAQS  for  the  entire 
maintenance  time  period  of  1993 
through  2013  with  the  9.0  psi  standard. 

E.  Executive  Order  1 3132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  Aug.  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meanii^ful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  rule  does  not  have  federalism 
implications.  It  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specffied  in 
Executive  Order  13132.  Today's  rule 
merely  affects  the  level  of  the  Federal 
RVP  standard  with  which  businesses 
supplying  gasoline  to  the  Denver/ 
Boulder  area  must  comply.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  rule. 


F.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA").  Public  Uw  No. 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  volimtary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
volimtary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

G.  Congressional  Review 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  "major  rule" 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(a). 

H.  Regulatory  Flexibility  Act  (RFA),  As 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et.  seq. 

After  considering  the  economic 
impacts  of  today's  final  rule  on  small 
entities,  EPA  has  concluded  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  determining 
whether  a  rule  has  a  sigmficant 
economic  impact  on  a  substantial 
number  of  small  entities,  the  impact  oT 
concern  is  any  significant  adverse 
economic  impact  on  small  entities, 
since  the  primary  purpose  of  the 
regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 


proposed  rule  on  small  entities."  5 
U.S.C.  603  and  604.  Thus,  an  agency 
may  conclude  that  a  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  We  have  therefore  concluded  that 
today's  final  rule  will  relieve  regulatory 
burden  for  all  small  entities  affected  by 
this  rule. 

Today's  rule  relaxes  an  existing 
standard  and  affects  only  the  gasoline 
industry.  It  relaxes  the  level  of  the 
Federal  RVP  standard  with  which 
businesses  supplying  gasoline  to  the 
Denver  area  must  comply.  We  have 
therefore  concluded  that  today's  rule 
will  relieve  regulatory  burden  for  any 
small  entity. 

/.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  Nov.  6.  2000),  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

Today's  rule  does  not  have. tribal 
implications.  It  affects  the  level  of  the 
Federal  RVP  standard  applicable  to 
gasoline  supplied  to  the  Denver/Boulder 
area.  It  therefore  ^ects  only  refiners, 
distributors  and  other  businesses 
supplying  gasoline  to  the  Denver/ 
Boulder  area  and  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  oJF 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

/.  Executive  Order  1321 1  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
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not  a  significant  regulatory  action  under 
Executive  Order  12866. 

Statutory  Authority  I 

Authority  for  this  action  is  in  sections 
211(h)  and  301(a)  of  the  Clean  Air  Act, 
42  U.S.C.  7545(h)  and  7601(a). 

Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  March  25,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 


shall  not  postpone  the  effectiveness  of 

such  rule  or  action.  This  action  may  not 

be  challenged  later  in  proceedings  to 

enforce  its  requirements.  [See  section 

'307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  80 

Administrative  practice  and 
procedures.  Air  pollution  control. 
Environmental  protection,  Fuel 
additives,  Gasoline,  Motor  vehicle  and 
motor  vehicle  engines.  Motor  vehicle 
pollution,  Penalties,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  15,  2002. 
Christine  Todd  Whitman, 
Administrator. 

Title  40,  chapter  I,  part  80  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART8(MAMENDED] 

1.  The  authority  citation  for  part  80 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7414.  7545  and 
7601(a). 

2.  to  §  80.27(a)(2),  the  table  is 
amended  by  revising  the  entry  for 
Colorado  and  footnote  2  to  read  as 
follows: 

§  80.27    Controls  and  prohibitions  on 
gasolii'.e  volatiiity. 

(a)*  *   * 
(2)*   *   * 


APPLICABLE  STANDARDS  1  1992  AND  SUBSEQUENT  YEARS 


State 


May 


June 


July 


August         September 


Colorado^ 


9.0 


9.0 


9.0 


9.0 


9.0 


^fSSKrSIS?.  the^v"?^^^^^  Denver-Boulder  nonattainment  area  was  7.8  p«,  but  wa^ed  ,o  9.0  psi. 


[FR  Doc.  02-1493  Filed  1-23-02;  8:45  am] 
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ENVIRONMENTAL  PROTEPIION 
AGENCY 

40  CFR  Part  80 

[FRL-7132-3] 

Rm2060-AJ69 

Amendments  to  the  Requirements  on 
VartabiHIy  in  the  Composition  of 
AddMves  Certified  Under  ttw  Gasoline 
Depoett  Conlroi  Program;  Partial 
WHtidrawal  of  Direct  Finai  Rule 

agency:  Environmental  Protection 
Agency  (EPA). 

action:  Partial  withdrawal  of  direct 
final  rule. 


SUMMARY:  With  this  action,  due  to  the 
receipt  of  adverse  comments,  EPA  is 
withdrawing  two  of  the  amendments  to 
the  requirements  on  variability  in  the 
composition  of  additives  cjertified  under 
the  gasolme  deposit  control  program 
that  were  mcluded  m  the  direct  final 
rule  published  on  November  5,  2001  (66 
FR  55885).  We  will  address  these 
comments  in  a  subsequent  final  action 
based  on  the  parallel  proposal 
published  on  November  5.  2001  (66  FR 
55905). 


dates:  The  following  provisions  of  the 
direct  final  rule  published  at  66  FR 
55885  (November  5,  2001)  are 
withdrawn  as  of  January  24,  2002. 

(1)  The  revision  to  40  CFR 
80.162(a)(3)(i)(B),  and 

(2)  The  revision  to  40  CFR 
80.162(a)(3)(ii). 

addresses:  Comments  and  other 
materials  supporting  this  rulemakmg  are 
contained  in  Public  Docket  No.  A- 
2001-15,  at:  Air  Docket  Section,  U.S. 
Environmental  Protection  Agency,  First 
Floor,  Waterside  Mall,  Room  M-1500, 
401  M  Street  SW.,  Washington,  DC 
20460  (Telephone  202-260-7548;  Fax 
202-260-4400).  Dockets  may  be 
inspected  from  8  a.m.  imtil  12  noon, 
and  from  1:30  p.m.  until  3  p.m., 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copytog  docket 
materials. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Herzog,  U.S.  Enviromnental  Protection 
Agency,  Assessment  and  Standards 
Division,  2000  Traverwood,  Ann  Arbor, 
MI,  48105-2498.  Telephone  (734)  214- 
4227;  Fax  (734)  214-4816;  e-mail 
heTzog.jeff@epa.gov. 

SUPPLEMENTARY  INFORMATION:  On 
November  5,  2001,  EPA  published  a 
direct  final  rule  entitled  "Revisions  to 
the  Requirements  on  Variability  in  the 
Composition  of  Additives  Certified 
Under  the  Gasolme  Deposit  Control 


Program"  (66  FR  55885>and  a  parallel 
proposed  rule  (66  FR  55905).  This  rule 
was  mtended  to  make  foiu  revisions  to 
EPA's  gasoline  deposit  control  program 
that  were  published  on  July  5, 1996,  and 
became  effective  August  1, 1997  (61  FR 
35309).  These  notices  were  published 
by  EPA  as  a  result  of  a  settlement 
agreement  to  resolve  the  Chemical 
Manufactiuer  Association's  (now  the 
American  Chemistry  Council)  petition 
for  judicial  review  of  specific  provisions 
of  the  gasoline  deposit  control  program. 
Because  EPA  received  adverse  comment 
on  two  specific  amendments  contamed 
in  the  direct  final  rule,  we  are 
withdrawing  the  two  amendments  on 
which  we  received  adverse  comments. 
We  stated  m  the  direct  final  rule  that  if 
we  received  adverse  comments  on  one 
or  more  distinct  amendments, 
paragraphs,  or  sections  of  the  direct 
final  rule  by  January  4,  2001,  we  would 
publish  a  timely  vdthdrawal  m  the 
Federal  Register  mdicating  which 
amendments,  paragraphs,  and  sections 
would  become  effective  and  which 
amendments,  paragraphs,  or  sections 
would  be  withdrawn.  We  received 
adverse  comments  on  the  followmg  two 
amendments  in  that  direct  final  rule:  the 
revision  to  40  CFR  80.162(a)(3)(i)(B), 
and  the  revision  to  40  CFR 
80.162(a)(3Kii)-  We  will  address  these 
comments  m  a  subsequent  final  action 
based  on  the  parallel  proposal 
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published  on  November  5,  2001  (66  FR 
55905).  As  stated  in  the  parallel 
proposal,  we  will  not  institute  a  second 
comment  period  on  this  action.  The 
following  two  amendments  that  did  not 
receive  adverse  comment  will  become 
effective  on  February  4,  2002,  as 
provided  in  the  November  5,  2001, 
direct  final  rule:  40  CFR  80.162(d),  and 
40  CFR  80.169(c)(4)(i)(C)(2). 

List  of  Subjects  in  40  CFR  Part  80 

Environmental  protection.  Fuel 
additives,  Gasoline,  Motor  vehicle 
pollution.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  15,  2002. 

Robert  Brenner, 

Acting  Assistant  Administrator  for  Office  of 
Air  and  Radiation. 

[FR  Doc.  02-1756  Filed  1-23-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  1  and  54 

[CC  9&-45;  FCC  01-376] 

Implementation  of  Interim  Filing 
Procedures  for  Filings  of  Requests  for 
Review 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Temporary  procediual 

requirements. 

SUMMARY:  In  this  document,  the 
Commission  waives  its  procedures  for 
filing  requests  for  review  from  decisions 
of  the  Universal  Service  Administrative 
Company  (Administrator)  and  petitions 
for  reconsideration  and  applications  for 
review  that  arise  from  such  proceedings 
and  establishes  the  following  interim 
procedures.  We  extend  the  period  for 
filing  a  request  for  review,  or 
applications  for  review  arising  from 
such  proceedings,  from  the  current  30 
day  period  to  60  days,  provide 
applicants  with  the  option  of  electronic 
filing  (via  either  electronic  mail  or 
facsimile)  for  requests  for  review  and 
petitions  for  reconsideration  or 
applications  for  review  that  arise  frtim 
such  proceedings,  and  provide  parties 
that  have  mailed  such  pleadings  on  or 
after  September  12,  2001  with  an 
opportimity  to  refile  their  pleadings 
electronically.  These  measures  will  help 
to  ensiue  continued  timely  processing 
of  such  filings  and  to  avoid  prejudice  to 
parties  as  a  result  of  the  recent 
disruptions  in  mail  service. 
EFFECTIVE  DATE:  January  24,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Trachtenberg,  (202)  418-7369. 

SUPPLEMENTARY  INFORMATION:  This 
Order,  adopted  December  20,  2001,  and 
released  December  26,  2001,  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  FCC 
Reference  Information  Center,  Room 
CY-A257,  at  the  Federal 
Commimications  Commission,  445  12th 
St.,  S.W.,  Washington,  DC  20554.  The 
complete  text  is  available  through  the 
Commission's  duplicating  contractor: 
Qualex  International,  Portals  II,  445 
12th  Street,  SW..  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  at  qualexint@aol.com. 

S]mopsis  of  Order 

1.  Effective  upon  publication  in  the 
Federal  Register  and  until  further 
notice,  we  waive  our  filing  procedures 
and  establish  the  following  procedures 
on  an  interim,  emergency  basis.  First, 
requests  for  review  filed  pursuant  to 
§§  54.719  through  54.725,  47  CFR 
54.719  through  54.725.  and  any 
applications  for  review  arising  fix)m 
such  proceedings  shall  be  filed  within 
60  days  of  the  issuance  of  the  decision 
being  reviewed.  This  60-day  period  will 
be  applicable  to  all  such  pleadings  that 
were  required  to  be  filed  on  or  after 
September  12,  2001  and  were  received 
by  the  Commission  on  or  after 
September  12,  2001.  Second,  parties 
filing  requests  for  review,  or  petitions 
for  reconsideration  or  applications  for 
review  of  decisions  on  requests  for 
review,  may,  at  their  option,  file  their 
pleadings  electronically,  either  by 
electronic  mail  or  facsimile. 

2.  If  filed  by  electronic  mail, 
pleadings  shall  be  filed  at  the  following 
e-mail  address:  CCBSecretary@fcc.gov. 
Documents  filed  via  electronic  mail  may 
be  submitted  in  Adobe  Portable 
Document  Format  (PDF),  Word, 
WordPerfect,  or  any  other  widely  used 
word  processing  format.  The 
Commission  will  automatically  reply  to 
all  incoming  e-mails  to  confirm  receipt. 
If  filed  by  facsimile,  pleadings  shall  be 
faxed  to  202-418-0187.  The  fax 
transmission  should  include  a  cover 
sheet  listing  contact  name,  phone 
number,  and,  if  available,  an  e-mail 
address.  Pleadings  submitted  by 
electronic  mail  will  be  considered  filed 
on  a  business  day  if  they  are  received 

at  the  Commission  on  that  day  a^any 
time  up  to  12:00  a.m.  Pleadings  received 
after  that  time  will  be  considered 
received  on  the  next  business  day. 
Similarly,  facsimile  transmissions  vtrill 
be  considered  filed  on  a  business  day  if 


the  complete  transmission  is  received 
by  any  time  up  to  12:00  a.m. 

3.  We  further  provide  that  pleadings 
of  the  type  described  in  paragraph  1 
above  that  were  due  on  or  after 
September  12,  2001  and  that  were 
submitted  by  non-electronic  means 
between  September  12,  2001  and  the 
effective  date  of  this  order  may  be 
refiled  electronically  within  30  days  of 
the  effective  date  of  this  order  in 
accordance  with  the  procediu«s 
specified  in  the  preceding  paragraph. 
Pleadings  filed  electronically  pursuant 
to  this  paragraph  shall  be  accompanied 
by  a  signed  affidavit  or  a  declaration 
pursuant  to  Commission  rule  §  1.16 
stating  that  the  previously  filed  pleading 
was  timely  filed,  and  providing  the  date 
the  pleading  was  originally  mailed  to 
the  Commission,  and  by  what  means. 
For  this  purpose  only,  the  original 
pleading  will  be  considered  filed  as  of 
the  date  that  it  was  mailed. 

4.  Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  of  sections  4(i) 
of  the  Communications  Act  of  1934.  as 
amended,  47  U.S.C.  154  (i),  the 
Commission  ADOPTS  the  procedural 
requirements  set  forth  in  this  order  and 
WAIVES  any  contrary  requirements. 

5.  It  is  further  ordered  that  the  waiver 
shall  become  effective  upon  publication 
in  the  Federal  Register. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

[FR  Doc.  02-1601  Filed  1-23-02;  8:45  am] 

BtUMG  CODE  6712-01-U 


GENERAL  SERVICES 
ADMINISTRATION 

DEPARTMENT  OF  DEFENSE 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

Solicitation  Provisions  and  Contract 
Clauses 

CFR  Correction 

\n  Tide  48  of  the  Code  of  Federal 
Regulations,  parts  52  to  99.  revised  as  of 
October  1,  2001.  §  52.244-6  is  corrected 
by  adding  the  introductory  text  of 
paragraph  (a),  and  paragraph  (c)  to  read 
as  follows: 

52^44-6    Subcontracts  for  Commercial 
Items. 


3442 
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Subcontracts  for  Commercial  Items  (Mar 
2001)  I 

(a)  Definitions.  As  used  in  this  clause— 
***** 

(c)(1)  The  following  clauses  shall  be  flowed 
down  to  subcontracts  for  commercial  items: 
(i)  52  219-8,  Utilization  of  Small  Business 
Concerns  (OCT  2000)  (15  U.S.C.  637(d)(2) 
and  (3)),  in  all  subcontracts  that  offer  further 
subcontracting  opportunities.  If  the 
subcontract  (except  subcontracts  to  small 
business  concerns)  exceeds  $500,000 
($1,000,000  for  construction  of  any  public 
facility),  the  subcontractor  must  include 
52.219-8  in  lower  tier  subcontracts  that  offer 
subcontracting  opportunities. 

(ii)  52.222-26,  Equal  Opportunity  (FEB 
1999)  (E.0. 11246). 

(iii)  52.222-35,  Affirmative  Action  for 
Disabled  Veterans  and  Veterans  of  the 
Vietnam  Era  (APR  1998)  (38  U.S.C.  4212(a)). 

(iv)  52.222-36,  Affirmative  Action  for 
Workers  with  Disabilities  (JUN  1998)  (29 
U.S.C.  793). 

(v)  52.247-64,  Preference  for  Privately 
Owned  U.S.-Flagged  Commercial  Vessels 
(JUN  2000)  (46  U.S.C.  Appx  1241)  (flowdown 
not  required  for  subcontracts  awarded 
beginning  May  1.1996). 

(2)  While  not  required,  the  Contractor  may 
flow  down  to  subcontracts  for  commercial 
items  a  minimal  number  of  additional 
clauses  necessary  to  satisfy  its  contractual 
obligations.  . 

*    **     *     *     *  •  ! 

[PR  Doc.  02-55500  Filed  2-23-02;  8:45  am] 
BNJJNG  CODE  1S05-01-D 


DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  011005245-20124)2;  I.D. 
092401C] 

RIN  0648-AP37 

FMiertes  Of  the  Northeastern  United 
States;  Atlantic  Herring  Fishery;  2002 
Specifications  |    . 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACnON:  Final  2002  specifications  for  the 

Atlantic  herring  fishery.  


summary:  NMFS  issues  final 
specifications  for  the  2002  Atlantic 
herring  fishery.  The  intent  of  the 
specifications  is  to  conserve  and  manage 
the  herring  resource  and  provide  for 
sustainable  fisheries,  and  to  comply 
with  the  provisions  in  the  Fishery 
Management  Plan  for  Atlantic  Herring 
(FMP),  which  require  annual 
specifications  for  the  fishery.  This  rule 


also  corrects  and  clarifies  the  final  rule 
implementing  the  FMP  by  clarifying  the 
vessel  owners'  or  operators'  reporting 
requirements. 

DATES:  The  amendment  to  §  648.7  is 
effective  January  24,  2002;  the 
specifications' are  effective  January  24, 
2002,  through  December  31,  2002. 
ADDRESSES:  Copies  of  supporting 
documents,  including  the 
Environmental  Assessment,  Regtilatory 
Impact  Review,  Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA), 
Essential  Fish  Habitat  Assessment,  Final 
Regulatory  Flexibility  Analysis,  and  the 
Stock  Assessment  and  Fishery 
Evaluation  (SAFE)  Report  for  the  2000 
Atlantic  Herring  Fishing  Year  are 
available  from  Paul  J.  Howard, 
Executive  Director,  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
The  EA/RIR/IRFA  is  accessible  via  the 
Internet  at  http:/www.nefmc.org. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
(978)  281-9104,  e-mail  at 
Myles.A.Raizin©noaa.gov,  fa;t  at  (978) 

281-9135. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  FMP 
appear  at  50  CFR  part  648,  subpart  K. 
The  FMP  requires  the  New  England 
Fishery  Management  Coimcil  (Council), 
with  the  Atlantic  States  Marine 
Fisheries  Commission  (Commission),  to 
develop  and  recommend  the  following 
specifications  annually:  Allowable 
biological  catch  (ABC),  optimiun  yield 
(OY),  domestic  annual  harvest  (DAH), 
domestic  annual  processing  (DAP),  total 
foreign  processing  (JVR),  joint  ventvire 
processing  (JVP),  internal  waters 
processing  (IWP),  U.S.  at-sea  processing 
(USAP),  border  transfer  (BT),  total 
allowable  level  of  foreign  fishing 
(TALFF),  and  reserve  (if  any).  The 
Coimcil  and  Commission  also 
recommend  the  total  allowable  catch 
(TAC)  for  each  management  area  and 
sub-area  identified  in  the  FMP.  A 
proposed  rule  to  implement  the  2002 
Atlantic  herring  specifications  was 
pubUshed  in  the  Federal  Register  on 
October  29,  2001  (66  FR  54498).  with  a 
comment  period  ending  November  28, 
2001.  The  process  used  to  develop  the 
specifications  was  thoroughly  described 
in  the  preamble  to  the  proposed  rule 
and  is  not  repeated  here. 

Final  2002  Specificatioiis 

Specifications  for  the  2002  fisheries 
are  provided  below.  The  only  changes 
ftt>m  the  2001  specifications  are  an 
increase  in  estimated  DAH/DAP  by 
5,000  mt  and  a  resulting  decrease  in 
TALFF  to  zero.  The  impacts  of  this 


change  are  discussed  in  the  proposed 
rule  and  the  EA/RIR  for  the  2002  herring 
specifications. 

Table.  Specifications  and  Area 
tacs  for  the  2002  atlantic 
Herring  Fishery 


Proposed  Alloca- 

Specification 

tion  (mt) 

ABC 

300,000 

OY 

250,000 

DAH 

250,000 

DAP 

226.000 

JVPt 

20,000 

JVP 

10.000 

(Area  2  &  Area  3) 

IWP 

10.000 

USAP 

20,000 

BT 

4,000 

TALFF 

0 

Reserve 

0 

TAC-Area  1A 

60,000 

TAC-Area  IB 

10,000 

TAC-Area  2 

50.000 

TAC  reserve: 

'         80,000) 

TAC-Area  3 

50,000 

This  rule  also  implements  a  change  to 
§  648.7(b){l)(iii)(B)  and  adds  § 
648.7(b)(l)(iii)(C)  to  clarify  the  Council's 
intent  concerning  the  reporting 
requirements  for  owners  or  operators  of 
vessels  who  have  been  issued  Atlantic 
herring  permits  but  who  are  not 
required  to  have  a  Vessel  Monitoring 
System  (VMS)  unit  on  board  the  vessel. 
This  rule  clarifies  that  only  owners  or 
operators  of  vessels  that  catch  2,000  lb 
(907.2  kg)  or  more  of  Atlantic  herring  on 
any  one  trip  in  a  week  must  submit  an 
Atlantic  herring  catch  report  via  the 
Interactive  Voice  Response  (IVR) 
reporting  system  by  Tuesday  of  the 
following  week.  Even  if  the  herring  has 
not  yet  l^en  landed,  the  operator  must 
estimate  the  amoimt  of  herring  on  board 
the  vessel  and  report  that  amount  via 
the  IVR  system.  As  cmrently  written, 
the  regidations  imply  that  this  provision 
applies  at  all  times  to  any  owner  or 
operator  of  a  vessel  issued  a  Federal 
permit  for  Atlantic  herring  who  is  not 
required  to  have  a  VMS  unit  on  board 
the  vessel.  In  addition,  this  rule  clarifies 
that  owners  or  operators  of  vessels  that 
catch  2,000  lb  (907.2  kg)  or  more  of 
Atlantic  herring,  some  or  all  of  which  is 
caught  in  or  from  the  EEZ,  on  any  trip 
in  a  week,  must  submit  an  Atlantic 
herring  catch  report  via  the  FVR  system 
for  that  week.  As  currently  written,  the 
regulations  require  that  the  reporting 
provision  also  applies  at  all  times  to 
vessels  catching  herring  in  or  bom  the 
EEZ.  A  review  of  the  FMP  and 
backgrotmd  material  germane  to  the 
issue  shows  that  this  clarifying  change 
is  consistent  with  Council  intent. 
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Changes  fit>m  the  Proposed  Rule 

While  the  amounts  of  the 
specifications  remain  the  same  as  those 
found  in  the  proposed  rule,  the 
restriction  in  the  proposed  rule  on  JVP 
to  Area  2  only  has  been  modified  to 
retain  the  2001  restriction  of  JVP  to 
Areas  2  and  3.  JVP  remains  prohibited 
in  Areas  lA  and  IB.  This  change  to  the 
proposed  rule  is  a  residt  of  comments 
regarding  the  proposed  restriction,  and 
is  based  on  a  determination  that,  on 
balance,  net  benefits  to  fishing  wiU  be 
enhanced  by  continuing  to  altow  JVP 
activity  in  both  Areas  2  and  3. 

Comments  and  Responses 

Eight  sets  of  public  comments  were 
received  on  the  proposed  rule  from  two 
vessel  owners,  a  Maine  fisheries 
association,  the  State  of  Connecticut,  the 
Mid-Atlantic  Fishery  Management 
Council,  the  Russian  Federation,  a  U.S. 
JVP  partner,  and  a  shoreside  processor. 
Comment  1 :  Two  vessel  owners  and  a 
Maine  fisheries  association  opposed  the 
elimination  of  JVP  in  Area  3  because 
they  believe  it  would  remove  an 
opportunity  for  U.S.  vessels  to  fish  for 
herring  at  a  time  when  fishing  for  other 
species  is  restricted  or  luiavailable  to 
them.  The  MAFMC.  a  representative  of 
a  canned  sardine  company,  and  the 
State  of  Connecticut  specifically 
recommended  that  10.000  mt  of  JVP 
should  be  made  available  in  both  Areas 
2  and  3.  The  State  of  Connecticut 
believes  that  preventing  JVP  in  Area  3 
could  leave  fish  imharvested  in  Area  3 
because  it  is  not  certain  that  U.S. 
shoreside  processors  will  fully  utilize 
the  Area  3  TAC. 

Response:  In  2001.  50.000  mt  of  TAC 
was  allocated  to  Area  3.  As  of  December 
1.  2001.  28,700  mt,  or  57  percent  of  the 
Area  3  TAC  had  been  delivered  to 
shoreside  processors.  While  this  figiue 
represents  a  substantial  increase  in 
shoreside  deliveries  from  13.065  mt  in 
2000.  it  appears  luilikely  that  shoreside 
processors  will  utilize  the  entire  Area  3 
TAC  of  50,000  mt  in  2002,  as  the 
Council  believed.  While  the  increase  in 
shoreside  deliveries  reflects  the  addition 
of  a  new  herring  processing  facility  in 
Gloucester,  MA,  it  is  still  tmcertain  that 
U.S.  processing  capacity  is  sufficient  to 
utilize  the  full  Area  3  TAC  of  50.000  mt. 
NMFS  agrees  with  the  State  of  ' 
Connecticut  that,  while  the  export 
sector  of  the  domestic  industry  has 
further  developed  over  the  past  year, 
removing  opportunities  for  U.S.  vessels 
to  participate  in  JVP  operations  in  Area 
3  would  cause  economic  hardships  of 
varying  degrees  to  those  vessels.  Also, 
net  benefits  to  the  fishery  will  likely  be 
enhanced  by  continuing  to  allow  JVP 


activity  in  both  areas.  Therefore,  this 
final  rule  allocates  JVP  to  both  Area  2 
and  Area  3. 

Comment  2:  The  Russian  Federation 
commented  that  ^1  products  processed 
at  sea  by  Russian  vessels  are  sent  to 
foreign  markets  in  accordance  wijh  U.S. 
law.  The  Federation  believes  that 
allocating  JVP  and  TALFF  to  Russia 
provides  additional  advantages  to 'U.S. 
fishermen  —  in  particular,  new 
possibilities  for  more  profitable 
operations  and  full  utilization  of  fishing 
capacities  ~  and  also  promotes  rational 
use  of  marine  resoiu-ces.  A  U.S.  partner 
of  foreign  fishing  operations  supported  . 
this  view. 

Response:  Based  on  an  increase  of 
estimated  DAH/DAP  by  5,000  mt  for 
Atlantic  herring  over  last  year's 
estimate,  the  estimated  portion  of  2002 
OY  not  harvested  by  U.S.  vessels  is  zero, 
and,  therefore.  TALFF  is  zero.  The 
Council  has  concluded  that  TALFF. 
even  in  relatively  small  amounts,  can 
compete  with  U.S.  exports  in  limited 
global  markets.  The  potentially  negative 
economic  impacts  of  competition  with 
TALFF-caught  fish  is  discussed  in  the 
RIR.  However,  an  allocation  of  zero 
TALFF  does  not  preclude  opportunities 
for  U.S.  vessels  to  participate  in  JVP 
operations.  NMFS  accepts  the  Council's 
analysis  and  rationale;  this  final  rule 
sets  TALFF  at  zero. 

Comment  3:  A  Maine  fisheries 
association  and  a  U.S.  JVP  partner 
suggested  increasing  JVP  to  20.000  mt 
for  Atlantic  herring. 

Response:  NMFS  believes  that  a  JVP 
specification  of  20.000  mt  could 
potentially  impact  the  development  of 
shoreside  processors  and  would  not  be 
consistent  with  the  FMP.  If  the  majority 
of  a  20,000  mt  JVP  allocation  is  taken 
from  Area  3,  this  would  allow  only 
approximately  30,000  mt  of  herring  to 
be  delivered  to  shoreside  processors. 
Since  those  processors  have  almost 
taken  this  amount  in  2001,  this  would 
not  leave  additional  allocation  for 
further  development  of  shoreside 
processing  capabilities.  However.  NMFS 
will  continue  to  closely  monitor  harvest 
from  the  various  sectors  of  the  fishery 
throughout  the  year,  and  if  shoreside 
production  falls  short  of  expectations. 
NMFS.  in  consultation  with  the 
Council,  could  increase  JVP  allocation 
at  any  time  during  the  fishing  year,  if 
warranted. 

Comment  4:  A  U.S.  JVP  partner 
recommended  a  separate  herring 
allocation  for  the  Maine  purse  seine 
fleet. 

Response:  A  separate  allocation  for 
Maine  purse  seiners  was  not  within  the 
scope  of  this  action  and  would  require 
an  amendment  or  frtunework  to  the 


FMP.  The  commenter  would  have  to 
convince  the  Council  that  such  an 
action  has  enough  merit  to  direct  staff 
to  develop  a  sufficient  number  of 
alternatives  and  supporting  analyses, 
given  the  Council's  current  list  of 
priorities. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of  E.O. 
12866. 

This  action  establishes  the  annual  and 
management  area  2002  TACs  for  the 
Atlantic  herring  fishery,  which  are  used 
for  the  purpose  of  closing  the  fishery 
when  the  quotas  are  reached. 

Framework  1  to  the  FMP,  as  approved 
by  the  Secretary,  is  published  elsewhere 
in  today's  Federal  Register,  effective 
immediately.  That  action  gives  NMFS 
the  authority  to  divide  the  TAC  for 
Management  Area  lA  into  two  seasons 
to  preserve  the  much  larger  traditional 
fishery  that  has  occurred  bom  June 
through  December.  The  fishing  year 
begins  on  January  1 ,  and  the  TAC  for  the 
January  through  May  period  is  being  set 
.as  a  percentage  of  the  annual  quota 
allocation  established  by  this  rule, 
currently  equating  to  only  6,000  mt  for 
the  2002  fishing  year.  As  such,  unless 
this  rule,  which  establishes  the  annual 
specifications  for  herring,  is  made 
effective  prior  to,  or  at  the  same  time  as. 
Framework  1 ,  then  there  exists  no  basis 
upon  which  to  determine  the  January 
through  May  TAC.  Thus,  the  ability  to 
implement  Framework  1  is  completely 
dependent  upon  the  effectiveness  of  this 
action:  without  this  rule  in  place,  the 
basis  upon  which  Framework  1  is 
predicated  does  not  exist.  Accordingly, 
the  AA  finds  good  cause,  imder  5  U.S.C. 
553(d)(3).  to  waive  the  30  day  delayed 
effectiveness  for  these  specifications, 
since  doing  so  is  likely  to  prove 
necessary  in  order  to  close  Area  lA. 
Additionally,  waiving  the  30  day 
delayed  effectiveness  for  these 
specifications  will  relieve  a  restriction 
on  JVP  operations  (i.e.,  U.S.  harvesters 
delivering  to  foreign  processors)  who 
are  currently  waiting  to  deliver  herring. 
Some  of  the  foreign  vessels  who 
received  herring  from  domestic 
fishermen  in  2001  intend  to  engage  in 
herring  JVP  operations  in  2002,  and  are 
currently  waiting  to  do  so.  However, 
until  the  herring  specifications  are 
finalized  and  these  foreign  vessels  are 
permitted,  they  are  prohibited  from 
doing  so.  Thus,  a  delay  in  the 
effectiveness  of  this  action  would 
prolong  a  restriction  upon  those  vessels, 
while  making  these  specifications 
immediately  effective  will  serve  to 
relieve  the  existing  restriction. 
Therefore,  there  exists  authority  under  5 
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U.S.C.  553(d)(1)  to  waive  the  30-day 
delayed  effectiveness  period  for  this 

rule.  ,         , 

^4MFS  prepared  a  final  regulatory 
flexibility  act  analysis  (FRFA)  for  this 
action.  A  copy  of  the  FRFA.  which 
incorporates  the  IRFA.  is  available  from 
the  Council  (see  ADDRESSES).  A 
summary  of  the  FRFA  follows: 

A  description  of  the  reasons  why 
action  by  the  agency  is  being  considered 
and  the  objectives  of  the  action  are 
explained  in  the  preamble  to  the 
proposed  rule  and  are  not  repeated  here. 
This  action  does  not  contain  new 
reporting  and  recordkeeping 
requirements.  It  will  not  dupUcate, 
overlap,  or  conflict  with  any  other 
Federal  rules.  This  action  is  taken  under 
authority  of  the  Magnuson-Stevens  Act 
and  regulations  at  50  CFR  part  648. 

Public  Comments  I 

Eight  sets  of  public  conunents  were 
received  on  the  proposed  rule.  None  of 
the  comments  directly  addressed  the 
results  of  the  IRFA.  However,  comments 
1  through  3  addressed  economic 
impacts  to  vessels  and  shoreside 
processors.  Responses  to  those 
comments  are  provided  in  the  preamble 
of  this  final  rule.  I 

Number  of  Small  Entities 

All  of  the  affected  businesses  (fishing 
vessels  and  dealers)  are  considered 
small  entities.  The  last  full  year  of  data 
available  for  the  herring  fishery  is  the 
year  2000.  There  were  169  vessels.  6 
processors,  and  104  dealers 
participating  in  the  fishery  in  2000. 

Minimizing  Economic  Impacts  on  Small 
Entities 

The  only  change  from  the  2001 
specifications  is  an  increase  in 
estimated  D AH/DAP  by  5,000  mt  and  a 
resulting  decrease  in  TALFF  to  zero. 
The  impacts  of  this  change  in  DAP 
could  benefit  domestic  processors 
because  domestic  shoreside  processing 
has  increased  recently.  The  impacts 
were  discussed  in  the  proposed  rule 
published  on  October  29.  2001  (66  FR 
54498)  and  in  the  EA/RIR/IRFA  for  the 
2002  herring  specifications.  The 
Regulatory  Flexibility  Act  requires  an 
agency  to  consider  alternative  measures 
that  would  mitigate  adverse  economic 
impacts  to  small  businesses.  While  this 
action  would  eliminate  TALFF  fees  to 
the  Nation  and  decrease  the  profitability 
of  foreign  fishing  vessels  that  previously 
participated  in  JVP/TALFF  operations, 
it  would  not  have  an  adverse  economic 
impact  on  U.S.  herring  processors  or 
other  U.S.  small  businesses  as  compared 
to  the  status  quo,  which  allocates  5.000 
mt  of  TALFF  and  would  have  a  negative 


impact  on  U.S.  processors  who  are 
attempting  to  penetrate  emerging 
markets  for  herring.  The  Council  also 
considered  a  specification  of  20,000  mt 
of  TALFF  and  concluded  that  this  level 
of  TALFF  would  also  cause  significant 
negative  impacts  on  U.S.  processors  by 
competing  directly  with  the  U.S.  export 
market  for  herring.  NMFS  did  not  adopt 
the  recommendation  of  the  Council  to 
limit  JVP  to  Area  2,  because  it  is  likely 
there  would  be  significant  negative 
economic  impacts  to  several  vessels  in 
2002  that  participated  in  Area  3  JVPs  in 
2001.  However,  NMFS  did  not  adopt 
Coimcil  non-preferred  alternatives  that 
would  have  increased  JVP  up  to  50,000 
mt  because  amounts  over  the  10,000  mt 
preferred  specification  of  JVP  could 
limit  the  supply  of  herring  going  to  U.S 
processors  while  providing  foreign 
nations  with  additional  amounts  of 
herring  to  sell  into  emerging  markets  in 
direct  competition  with  U.S.  exports. 
Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  states  that  for  each  rule  or  group 
of  related  rules  for  which  an  agenc7  is 
required  to  prepare  a  FRFA.  the  agency 
shall  publish  one  or  more  guides  to 
assist  small  entities  in  complying  with 
the  rule,  and  shall  designate  such 
publications  as  "small  entity 
compliance  guides."  The  agency  shall 
explain  the  actions  a  small  entity  is 
required  to  take  to  comply  with  a  rule 
or  group  of  rules.  As  part  of  this  rule 
making  process,  a  permit  holder  letter 
that  also  serves  as  a  small  entity 
compliance  guide  was  prepared.  The 
guide  (i.e.,  permit  holder  letter)  will  be 
sent  to  all  holders  of  permits  issued  for 
the  Atlantic  herring  fishery.  In  addition, 
copies  of  this  final  rule  and  guide  (i.e.. 
permit  holder  letter)  are  available  from 
the  Regional  Administrator  (see 
ADDRESSES)  and  are  also  available  at 
the  following  web  site  http:// 
www.nero.nmfs/gov/ro/doc/nero.html. 

This  action  clarifies  a  collection-of- 
information  requirement  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
has  been  approved  by  OMB  under 
control  number  0648-0212.  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  4 
minutes  per  response,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  regarding  this  biu'den 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
ADDRESSES)  and  to  OMB  at  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 


Washington.  DC.  20503  (Attention: 
NOAA  Desk  Officer). 

Notwithstanding  any  other  provision 
of  the  law.  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penahy  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  vafid  OMB  control  number. 


List  of  Subjects  in  50  CFR  Part  648 

Fisheries,  Fishing. 
Dated:  January  18.  2002. 
William  T.  Hogarth, 

Assistant  Administratdr  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648-flSHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  hi  §  648.7,  paragraph  (b)(l)(iii)(B)  is 
revised,  paragraph  (b)(l)(iiiKC)  is 
redesignated  as  paragraph  (b)(l)(iii)(D). 
and  a  new  paragraph  (b)(l)(iii)(C)  is 
added  to  read  as  follows: 

§  648.7    Recordkeeping  and  reporting 
requirements. 

***** 

(b)  *  *  * 


*  *  * 


(1) 

(iii)  *  *  * 

(B)  An  owner  or  operator  of  any  vessel 
issued  a  permit  for  Atlantic  herring  that 
is  not  required  by  §  648.205  to  have  a 
VMS  unit  on  board  and  that  catches  > 
2.000  lb  (907.2  kg)  of  Atlantic  herring  on 
any  trip  in  a  week  must  submit  an 
Atlantic  herring  catch  report  via  the  IVR 
system  for  that  week  as  required  by  the 
Regional  Administrator. 

(C)  An  owner  or  operator  of  any  vessel 
that  catches  >  2.000  lb  (907.2  kg)  of 
Atlantic  herring,  some  or  all  of  which  is 
caught  in  or  from  the  EEZ.  on  any  trip 
in  a  week,  must  submit  an  Atlantic 
herring  catch  report  via  the  IVR  system 
for  that  week  as  required  by  the 
Regional  Administrator. 

*        *        *        *      .  * 

IFR  Doc.  02-1761  Filed  1-18-02;  3:41  pm] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  011221308-1308-01;  i.D. 
112101A] 

RIN  0648-AP44 

.  Fislieries  Of  the  Northeastern  United 
States;  Atlantic  Herring  Fishery; 
Frameworic  Adjustment  1 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  this  final  rule  to 
implement  management  measures 
contained  in  Framework  Adjustment  1 
to  the  Atlantic  Herring  Fishery 
Management  Plan  (FMP).  This  final  rule 
modifies  the  annual  specification  of 
herring  quota  for  Management  Area  lA 
by  establishing  two  quota  periods.  The 
intent  of  this  final  rule  is  to  cap  the 
landings  of  herring  from  Area  lA  during 
the  winter/spring  (January  through  May) 
season  so  that  more  annual  quota  will 
be  available  to  vessels  fishing  during  the 
summer/fall  (June  through  December) 
peak  demand  season. 

DATES:  Effective  January  24,  2002. 
ADDRESSES:  Copies  of  Framework 
Adjustment  1  to  the  Atlantic  Herring 
FKff,  including  the  Environmental 
Assessment  (EA),  and  Regulatory  Impact 
Review  (RIR)  are  available  upon  request 
frt»m  Paul  J.  Howard.  Executive  Director. 
New  England  Fishery  Management 
Council.  50  Water  Street.  Mill  2. 
Newburyport.  MA  01950.  The  EA/RIR  is 
also  accessible  via  the  Internet  at  http:/ 
/www.nero.nmfs.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allison  Ferreira,  Fishery  Management 
Specialist,  (978)  281-9103,  fax  (978) 
281-9135.  e-mail  . 
Allison.Ferreira@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  This  final 
rule  implements  the  measures  contained 
in  Framework  1  to  the  FMP.  These 
measiues  require  annual  specification  of 
herring  quotas  for  two  seasonal  fishing 
periods  for  Management  Area  lA 
Qanuaiy  -  May  and  June  -  December). 
The  annual  quota  (TAC)  for  each  period 
will  be  established  each  year  through 
the  existing  annual  specifications' 
process  ouUined  in  50  CFR  648.200.  The 
annual  Atlantic  herring  specifications 
for  fishing  year  2002  are  published 
elsewhere  in  this  edition  of  the  Federal 
Register.  This  final  rule  also  modifies 


the  2002  Area  lA  TAC  of  60,000  mt  by 
allocating  6.000  mt  to  the  January  -  May 
period,  leaving  54.000  mt  for  the  June  - 
December  period.  The  annual  2002  TAC 
for  Area  lA  would  remain  unchanged. 
The  intent  of  this  final  rule  is  to  modify 
the  2002  Area  lA  TAC  upon 
implementation  of  the  2002 
specifications.  Complementary  action  is 
being  proposed  for  implementation  by  ' 
the  states  through  the  Atlantic  States 
Marine  Fisheries  Commission's  Atlantic 
Sea  Herring  Interstate  FMP  (IFMP). 

Prior  to  this  modification,  the  FMP 
required  NMFS  to  close  the  directed 
herring  fishery  in  a  management  area 
when  95  percent  of  the  TAC  for  that 
area  is  harvested.  Management  area 
TACs  were  established  by  the  states 
under  the  IFMP  for  the  2000  fishing 
year,  and  by  NMFS  under  the  FMP  for 
the  2001  fishing  year  (66  FR  28846). 
Therefore,  2000  was  the  first  year 
landings  from  Area  lA  were  constrained 
by  the  TAC.  The  traditional  peak 
demand  for  herring  coming  from  Area 
lA  occurs  during  June  -  November, 
when  the  primary  use  is  for  lobster  bait. 
In  both  2000  and  2001,  the  TAC  was 
attained  prior  to  the  end  of  November 
(October  27,  2000  under  the  ASMFC 
Plan;  November  10,  2001  under  the 
Atlantic  Herring  FMP  (66  FR  56041), 
respectively). 

Over  the  past  year,  the  New  England 
Fishery  Management  Coimcil  (Council) 
and  its  Herring  Oversight  Committee 
discussed  at  several  meetings  the 
various  proposed  alternatives  to  address 
the  industry's  concerns,  including 
limited  entry  or  controlled  access  in 
Area  lA.  Causes  of  the  early  attairunent 
of  the  TAC  in  Area  1  A.  include 
excessive  harvesting  capacity  of  the 
herring  fleet  given  Area  lA  TAC  levels 
specified  in  recent  years,  and  the  lower 
cost  for  vessels  from  Maine,  New 
Hampshire,  and  Massachusetts  to 
harvest  herring  from  Area  lA  compared 
to  other  areas  located  farther  off-shore. 
These  vessels  are  induced  to 
concentrate  their  eff^ort  in  Area  lA  in 
order  to  maximize  profits,  provided  the 
fish  are  available  in  sufficient 
quantities.  As  a  result,  the  herring  TAC 
is  reached  earlier  than  desired  by  the 
fleet  as  a  whole.  For  several  years,  the 
Council  has  considered  developing  an 
amendment  to  the  FMP  to  establish  a 
limited  entry  or  controlled  access 
program  to  address  the  capacity  issue. 
However,  other  fishery  issues  have  been 
identified  as  havidg  higher  priority,  at 
least  through  2002.  Therefore,  the 
Council  developed  Framework  1  to 
address  the  problem  for  the  near  future. 


Abbreviated  Rulemaking 

NMFS  is  making  these  revisions  to  the 
regulations  under  the  framework 
abbreviated  rulemaking  procedure 
codified  at  50  CFR  648.206.  This 
procedure  requires  the  Council,  when 
making  specifically  allowed 
adjustments  to  the  FMP,  to  develop  and 
analyze  the  actions  over  the  span  of  at 
least  two  Council  meetings,  where 
comments  are  accepted.  The  Council 
must  provide  the  public  with  advance 
notice  of  both  the  framework  proposals 
and  the  associated  analysis  and  provide 
an  opportunity  to  comment  on  them, 
specifically  prior  to  and  at  the  second 
Council  meeting.  Upon  review  of  the 
analyses  and  public  comments,  the 
Council  may  recommend  to  NMFS  that 
the  measures  be  published  as  a  final 
rule,  or  as  a  proposed  rule  if  additional 
public  comment  is  necessary.  For  this 
action,  the  Council  recommended,  and 
NMFS  concurred  after  review  of  current 
circumstances  in  this  fisheiy  as  further 
explained  in  the  classification  section  of 
the  final  rule,  that  the  measures  be 
published  as  a  final  rule. 

The  initial  and  final  meetings  for 
Framework  1  at  which  public  comment 
was  received  were  on  July  24-26,  2001. 
and  September  25-27.  2001, 
respectively.  The  Council's  Herring 
Oversight  Conunittee  and  Herring 
Advisory  Panel  also  met  in  August, 
between  the  two  Council  meetings,  to 
take  public  conunents  and  to  discuss  the 
action  under  consideration.  Documents 
summarizing  the  Council's  proposals 
and  the  analysis  of  biological,  economic 
and  social  impacts  were  available  for 
public  review  one  week  prior  to  the 
final  meeting,  as  is  required  under  the 
framework  adjustment  process.  Written 
comments  were  accepted  up  to  and 
during  the  final  meeting.  The  Council 
received  no  written  comments  on  the 
proposed  action. 

Classification 

The  fishing  year  for  the  Atlantic 
herring  fishery  begins  on  January  1 ,  and 
the  TAC  for  the  January  -  May  period  is 
being  set  at  only  6,000  mt  for  the  2002 
fishing  year  in  this  final  rule.  Because 
herring  are  currently  plentiful  in  Area 
lA  and  landings  data  from  the  fishery 
indicate  that  significant  catches  are 
being  made,  the  TAC  may  be  reached 
within  a  few  weeks.  Without  this  rule  in 
place.  NMFS  would  have  no  authority 
to  close  the  directed  herring  fishery 
once  95  percent  of  the  seasonal  TAC  is 
attained.  Furthermore.  NMFS  needs 
some  lead  time  before  a  closiue  is 
effected  in  order  to  notify  industry  of       ' 
the  closure.  Therefore,  it  is  essential  that 
this  action  be  implemented  as  quickly 
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as  possible  in  order  to  avoid  exceeding 
the  TAG  for  the  first  quota  period, 
which  would  defeat  the  purpose  of  the 
action,  as  described  in  the  preamble  to 
this  final  rule.  Therefore,  the  Assistant 
Administrator  for  NOAA  (AA)  finds  that 
the  July  24-26,  2001,  and  the  September 
25-27,  2001,  Council  meetings  provided 
adequate  prior  notice  and  opportimity 
for  pubhc  comment  and,  because  any 
further  delay  could  result  in  the 
seasonal  TAG  for  the  first  quota  period 
being  exceeded,  further  notice  and 
opportunity  for  public  comment  are 
impracticable.  Therefore,  the  AA,  under 
5  U.S.C.  553(b)(B),  finds  good  cause 
exists  to  waive  additional  opportunity 
for  prior  public  comment. 

The  AA  also  finds  good  cause  imder 
5  U.S.C.  553(d)(3)  to  waive  Ae  30-day 
delayed  effectiveness  period  for  this 
final  rule.  The  TAG  for  the  2002  fishery 
for  Management  Area  1 A  implemented 
in  the  2002  Atlantic  Herring 
specifications  (published  elsewhere  in 
this  edition  of  die  Federal  Register)  is 
60,000  mt.  This  action  modifies  the 
annual  specification  for  Management 
Area  lA  by  establishing  two  quota 
periods  so  that  more  aimual  quota  will 
be  available  to  vessels  fishing  during  the 
summer/fall  peak  demand  season. 
Because  this  action  caps  the  landings  of 
herring  from  Area  lA  diuing  the  January 
-  May  season,  state  agencies  and  fishers 
must  be  notified  of  the  new  cap  in  order 
to  plan  accordingly.  In  order  for 
industry  to  plan  accordingly  for  the 
.  upcoming  fishing  year,  this 
modification  of  the  annual 
specifications  for  the  herring  fishery 
must  be  published  on  or  about  January 
1.  Further,  as  explained  in  the  preceding 
paragraphs,  the  availability  of  herring  in 
Area  lA  in  January  2002  and 
preliminary  landings  information  from 
the  industry  indicate  that  the  directed 
fishery  in  Area  lA  may  need  to  be 
closed  within  a  few  weeks.  Without  this 
final  rule's  measiu«s  in  place,  the 
authority  to  close  the  fishery  at  95 
percent  of  the  6000  mt  TAG  in  Area  1 A 
would  not  exist,  and  the  expected 
benefits  of  this  action  would  be  lost  in 
2002.  As  such,  it  is  contrary  to  the 
public  interest  and  impracticable  to 
delay  effectiveness  for  30  days. 

Because  a  prior  notice  and 
opportunity  for  public  comment  is  not 
required  for  this  final  rule  under  5 
U.S.C.  553,  or  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  are  inapplicable. 

This  final  rule  has  been  determined 
not  to  be  not  significant  for  purposes  of 
Executive  Order  12866. 


List  of  Subjects  in  SO  CFR  Part  648 

Fisheries,  Fishing. 

Dated:  January  18,  2002. 

William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  64a-FISHERIES  OF  THE 
NORTHEASTERN  UNITED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §  648.200,  the  first  two  sentences 
of  paragraph  (a)  are  revised  to  read  as 
follows: 

§648.200    Specifications. 

(a)  The  Atiantic  Herring  Plan 
Development  Team  (PDT)  shall  meet  at 
least  annually,  but  no  later  than  July, 
with  the  Atlantic  States  Marine 
Fisheries  Commission's  (Commission) 
Atlantic  Herring  Plan  Review  Team 
(PRT)  to  develop  and  recommend  the 
following  specifications  for 
consideration  by  the  New  England 
Fishery  Management  Council's  Atlantic 
Herring  Oversight  Committee:  Optimum 
yield  (OY),  domestic  annual  harvest 
(DAH),  domestic  annual  processing 
PAP),  total  foreign  processing  (JVPt), 
joint  venture  processing  (JVP),  internal 
waters  processing  (IWP),  U.S.  at-sea 
processing  (USAP),  border  transfer  (BT), 
total  allowable  level  of  foreign  fishing 
(TALFF).  and  reserve  (if  any).  The  PDT 
and  PRT  shall  also  recommend  the  total 
allowable  catch  (TAG)  for  each 
management  area  and  sub-area, 
including  seasonal  quotas  as  specified  at 
§  648.202(f).  *  *  * 
***** 

3.  In  §  648.202,  the  first  sentence  of 
paragraphs  (a)  is  revised,  and  paragraph 
(f)  is  added  to  read  as  follows: 

§648.202    Total  allowable  catch  (TAC) 
controls 

(a)  If  NMFS  determines  that  catch  will 
reach  or  exceed  95  percent  of  the  annual 
TAG  allocated  to  a  management  area 
before  the  end  of  the  fishing  year,  or  95 
percent  of  the  Area  1 A  TAG  allocated  to 
the  first  seasonal  period  as  set  forth  in 
paragraph  (f)  of  this  section,  NMFS  shall 
prohibit  a  vessel,  beginning  the  date  the 
catch  is  projected  to  reach  95  percent  of 
the  TAG,  from  fishing  for,  possessing, 
catching,  transferring,  or  landing  >2,000 
lb  (907.2  kg)  of  Atlantic  herring  pet  trip 
and/or  >2,000  lb  (907.2  kg)  of  Atlantic 
herring  per  day  in  such  area  pursuant  to 
paragraph  (e)  of  this  section,  except  as 


provided  in  paragraphs  (c)  and  (d)  of  , 
this  section.  *  *  * 
***** 

(f)  The  TAG  for  Management  Area  lA 
is  divided  into  two  seasonal  periods. 
The  first  season  extends  from  January  1 
through  May  31,  and  the  second  season 
extends  from  June  1  through  December 
31.  Seasonal  TAGs  for  Area  lA  shall  be 
set  through  the  annual  specification 
process  described  in  §  648.200. 
(FR  Doc.  02-1762  Filed  1-18-02;  3:45  pmj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  I.D. 
011702A] 

FisheriM  of  the  Exclusive  Economic 
zona  Off  Alaska;  Atiia  Macicarel  In  the 
Bwring  Sea  and  Aleutian  Islands 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Closures  and  openings. 


summary:  NMFS  is  prohibiting  directed 
fishing  for  Atka  mackerel  vdth  gears 
other  than  jig  in  the  Eastern  Aleutian 
District  (Statistical  Area  (area)  541)  and 
the  Bering  Sea  subarea  of  the  Bering  Sea 
and  Aleutian  Islands  management  area 
(BSAI).  This  action  is  necessary  to 
prevent  exceeding  the  A  season 
allowance  of  the  2002  total  allowable 
catch  (TAC)  of  Atka  mackerel  in  these 
areas.  NMFS  is  also  annoimcing  the 
opening  and  closure  dates  of  the  first 
and  second  directed  fisheries  within  the 
harvest  limit  area  (HLA)  in  areas  542 
and  543.  These  actions  are  necessary  to 
prevent  exceeding  the  A  season  HLA 
limits  established  for  the  Central  (area 
542)  and  Western  (area  543)  Aleutian 
Districts  pursuant  to  the  2002  Atka 
mackerel  TAC. 

DATES:  Prohibition  of  directed  fishing 
for  Atka  mackerel  with  gears  other  than 
jig  in  the  Eastern  Aleutian  District  and 
the  Bering  Sea  subarea:  Effective  1200 
hrs,  Alaska  local  time  (A.l.t.),  January 
21,  2002,  until  1200  hrs.  A.l.t., 
September  1,  2002.  The  first  directed 
fisheries  in  the  HLA  in  area  542  and 
area  543  are  open  as  follows:  Effective 
1200  hrs,  A.l.t.,  January  23,  2002,  until 
1200  hrs.  A.l.t.,  January  28,  2002.  The 
second  directed  fisheries  in  the  HLA  in 
area  542  and  area  543  are  open  as 
follows:  Effective  1200  hrs.  A.l.t.. 
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January  30,  2002,  until  1200  hrs,  A.l.t., 
February  4,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  A  season  allowance  of  Atka 
mackerel  TAG  for  non-jig  gear  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  subarea  is  2,518  metric  tons  (mt)  as 
established  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002).  See  §  679.20 
(a)(8)(ii). 

In  accordance  with  §  679.20  {d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Adnainistrator),  has 
determined  that  the  A  season  allowance 
of  TAC  for  non-jig  gear  Atka  mackerel 
in  the  Eastern  Aleutian  District  (Area 
541)  and  the  Bering  Sea  subarea  will  be 
reached.  Therefore,  the  Regional 
Administrator  is  establishing  a  directed 
fishing  allowance  of  1,918  mt,  and  is 
setting  aside  the  remaining  600  mt  as 
bycatch  to  support  other  anticipated 
groimdfish  fisheries.  In  accordance  with 
§  679.20  (d)(l)(iii),  the  Regional 
Administrator  finds  that  tibis  directed 
fishing  allowance  soon  will  be  reached. 
Consequently,  NMFS  is  prohibiting 
directed  fishing  for  Atka  mackerel  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  subarea  of  the  BSAI. 

In  accordance  with  §  679.20 
(a)(8)(iii)(C),  the  Regional  Administrator 
is  opening  the  first  directed  fisheries  for 
Atka  mackerel  within  the  HLA  in  areas 
542  and  543.  The  opening  is  to  occur  48 
hours  after  the  closure  of  the  area  541 
Atka  mackerel  directed  fishery.  The 
Regional  Administrator  has  establish  the 
opening  date  for  the  second  HLA 
directed  fisheries  as  48  hours  after  the 
closiue  of  the  first  HLA  fisheries  in  both 

542  and  543.  Consequently.  NMFS  is 
opening  directed  fishing  for  Atka 
mackerel  in  the  HLA  of  areas  542  and 

543  in  accordance  with  the  periods 
listed  under  the  DATES  section  of  this 
publication^ 

In  accordance  with  §  679.20  (a)(8)(iii), 
vessels  using  trawl  gear  for  directed 


fishing  for  Atka  mackerel  have 
previously  registered  with  NMFS  to  fish 
in  the  HLA  fisheries  in  areas  542  and/ 
or  543.  NMFS  has  randomly  assigned 
each  vessel  to  the  platoon  or  platoons 
associated  with  the  directed  fishery  or 
fisheries  for  which  they  have  been 
registered.  NMFS  has  notified  the 
operator  of  each  vessel  as  to  which 
platoon  each  vessel  has  been  assigned 
by  NMFS.  (See  the  notification 
appearing  in  this  publication  of  the 
Federal  Rwister.) 

Lq  accordance  with  §  679.20 
(a)(8)(ii)(G)(l).  the  A  season  harvest 
limit  of  the  seasonal  TAC  in  areas  542 
and  543  are  6,605  mt  and  5,467  mt 
respectively.  Based  on  those  seasonal 
apportionments  and  the  proportion  of 
the  number  of  vessels  in  each  platoon 
compared  to  the  total  number  of  vessels 
participating  in  the  HLA  directed 
fishery  for  area  542  or  543  during  the  A 
season,  the  harvest  limit  for  each  HLA 
directed  fisheries  for  areas  542  and  543 
are  as  follows:  For  the  first  directed 
fishery  in  area  542:  3,302  mt;  for  the 
first  directed  fishery  in  area  543:  2,733 
mt;  for  the  second  directed  fishery  in 
area  542:  3,302  mt;  for  the  second 
directed  fishery  in  area  543:  2,733  mt. 
In  accordance  with  §  679.20 
(a)(8)(iii)(E),  the  Regional  Administrator 
has  established  the  closure  dates  of  the 
Atka  mackerel  directed  fisheries  in  the 
HLA  for  areas  542  and  543  based  on  the 
amount  of  the  harvest  limit  and  the 
estimated  fishing  capacity  of  the  vessels 
assigned  to  the  platoons  participating  in 
the  respective  fisheries.  Consequently, 
NMFS  is  prohibiting  directed  fishing  for 
Atka  mackerel  in  the  HLA  of  areas  542 
and  543  in  accordance  with  the  periods 
listed  under  the  DATES  section  of  this 
action. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  to  prevent 
exceeding  the  A  season  allowance  of  the 
2002  TAC  of  Atka  mackerel  in  the 
Eastern  Aleutian  District  and  the  Bering 
Sea  subarea  and  to  prevent  exceeding 
the  A  season  HLA  limit  of  the  2002  TAG 
of  Atka  mackerel  allocated  to  the 
Central  and  Western  Aleutian  Districts 
constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice 
opportimity  for  public  conunent 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B)  and  50  CFR  679.20 
(b)(3)(iii)(A),  as  such  procedures  would 
be  unnecessary  and  contrary  to  the 
public  interest.  Similarly,  the  need  to 
implement  these  measures  in  a  timely 


fashion  to  prevent  exceeding  the  A 
season  allowance  of  the  2002  TAC  of 
Atka  mackerel  in  the  Eastern  Aleutian 
District  and  the  Bering  Sea  subarea  and 
to  prevent  exceeding  the  A  season  Atka 
mackerel  HLA  harvest  limits  established 
for  the  Central  (area  542)  and  Western 
(area  543)  Aleutian  Districts  constitutes 
good  cause  to  find  that  the  effective  date 
of  this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

This  action  is  required  by  §§  679.20 
and  679.22  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  17,  2002. 
lonathan  M .  Kurland. 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
(FR  Doc.  02-1759  Filed  1-18-02:  3:05  pm| 
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DEPARTMENT  OF  COMMERCE 

NatkNMl  Oceanic  and  Atmoapheric 
Adminlatration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  I.D. 
011702B] 

Rsheries  of  the  Excluaive  Economic 
Zone  Off  Aiaal(a;  Atlu  Mackerel 
Platoona  in  Araaa  542  and  543 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Notification 

SUMMARY:  NMFS  is  notifying  operators 
of  registered  vessels  of  their  platoon 
assignments  for  the  Atka  mackerel 
fishery  in  harvest  limit  areas  (HLA)  in 
Statistical  Area  (area)  542  and/or  543  of 
the  Aleutian  Islands  subarea  of  the 
Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  allow  the  harvest  of  the  A 
season  HLA  limits  established  for  area 
542  and  area  543  pursuant  to  the  2002 
Atka  mackerel  total  allowable  catch  and 
associated  Steller  sea  lion  protection 
measures. 

DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  January  18,  2002,  until 
1200  hrs,  A.l.t.,  September  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
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Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  under 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U  S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  GFR  part  600 
and  50  CFR  part  679. 

In  the  emergency  rule  implementing 
2002  harvest  specifications  and  Steller 
sea  lion  protection  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8.  2002).  NMFS  established 
HLAs  for  Atka  mackerel  directed  fishing 
in  areas  542  and  543.  Operators  of 
vessels  had  imtil  January  15,  2002.  to 
register  to  fish  in  the  HLA  in  area  542 
and/or  543.  NMFS  is  required  to 
randomly  assign  vessels  betv>reen  these 
areas  to  reduce  the  amount  of  daily 
catch  in  the  HLA  by  about  half  and  to 
disperse  the  fishery  over  time. 

In  accordance  with  § 
679.20(a)(8)(iii)(A),  operators  of  eight 

vessels  using  trawl  gear  for  directed 
fishing  for  Atka  mackerel  have 
registered  with  NMFS  to  fish  in  the  HLA 
fisheries  in  areas  542  and/or  543-  In 
accordance  with  §  679.20(a){8){iii){B) 
the  Administrator.  Alaska  Region  has 


randomly  assigned  each  vessel  to  the 
HLA  directed  fishery  for  Atka  mackerel 
for  which  the  vessel  operators  have 
registered  and  is  now  notifying  each 
vessel  operator  of  the  assignment. 

Vessels  assigned  to  Platoon  A  that 
will  participate  in  the  first  HLA  directed 
fishery  in  area  542  and/or  the  second 
HLA  directed  fishery  for  area  543  in 
accordance  with  the  vessel's  registration 
imder  §  679.20(a)(8)(iii)(A)  are  as 
follows:  Federal  Fishery  Permit  number 
(FFP)  2733  Seafreeze  Alaska;  FFP  4093 
Alaska  Victory;  FFP  3835  Seafisher;  and 
FFP  3819  Alaska  Spirit. 

Vessels  assigned  to  Platoon  B  that  will 
participate  in  the  first  HLA  directed 
fishery  in  area  543  and/or  the  second 
HLA  directed  fishery  for  542  in 
accordance  with  the  vessel's  registration 
under  §  679.20(a)(8)(iii)(A)  are  as 
follows:  FFP  2443  Alaska  Juris;  FFP 
3400  Alaska  Ranger;  FFP  2134  Ocean 
Peace;  and  FFP  3423  Alaska  Warrior. 

Classification 

This  action  responds  to  the  best 
available  information.  The  Assistant 
Administrator  for  Fisheries.  NOAA, 
finds  that  the  need  to  immediately 
implement  this  action  that  notifies  each 
vessel  of  their  platoon  assignment  to 


allow  the  harvest  of  the  A  season  HLA 
limits  established  for  area  542  and  area 
543  constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(3)(B)  and  50  CFR 
679.20(a)(8)(iii).  as  such  procedures 
would  be  imnecessary  and  contrary  to 
the  public  interest.  Similarly,  the  need 
to  implement  these  measures  in  a  timely 
fashion  that  notifies  each  vessel  of  their 
platoon  assignment  to  allow  the  harvest 
of  the  A  season  HLA  limits  established 
for  area  542  and  area  543  constitutes 
good  cause  to  find  that  the  effective  date 
of  this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d).  a  delay  in  the  effectiye  date  is 
hereby  waived. 

This  action  is  required  by  §§  679.20 
and  679.22  and  is  exempt  from  review 
imder  Executive  Order  12866. 
Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  17.  2002. 
lonathan  M.  Kurland, 
Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
IFR  Doc.  02-1760  Filed  1-18-02;  3:05  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njie  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewabie  Energy 

10  CFR  Part  430 

Energy  Conservation  Program  for 
Consumer  Products:  Publication  of  tlie 
Petition  for  Waiver  of  the  American 
Water  Heater  Company's  Energy  Saver 
Controi  From  ttie  DOE  Water  Heater 
Test  Procedure,  Deniai  of  the 
Application  for  an  Interim  Wah^er,  and 
Request  for  Comments  on  Testing 
Water  Heater  Performance  With 
Electronic  Controls  (Case  No.  WH-010) 

agency:  Office  of  Energy  Efficiency  and 

Renewable  Energy.  Department  of 

Energy. 

ACTION:  Solicitation  of  comments. 

SUMMARY:  This  document  publishes  a 
Petition  for  Waiver  to  the  Department  of 
Energy  (DOE  or  Department)  water 
heater  test  procedure  firom  the  American 
■  Water  Heater  Company  (American) 
regarding  an  adaptive  thermostat 
control.  American's  Petition  for  Waiver 
requests  that  DOE  lower  the  average 
tank  temperature  and  base  the  water 
draws  on  equal  energy  content 
compared  to  the  existing  test  procedure. 
This  dociunent  also  denies  an  Interim 
Waiver  to  American  from  the  existing 
DOE  water  heater  test  procedure.  The 
Department  solicits  comments,  data, 
and  information  as  to  whether  to  grant 
the  Petition  for  Waiver  as  well  as 
comments  on  testing  water  heaters  with 
electronic  controls. 

DATES:  DOE  will  accept  comments,  data, 
and  information  not  later  than  February 
25,  2002  on  American's  Petition  for 
Waiver  and  comments  on  testing  water 
heaters  with  electronic  controls. 
ADDRESSES:  Written  comments  and 
statements  shall  be  sent  to:  Department 
of  Energy.  Office  of  Building  Research 
and  Standards.  Case  No.  WH-010.  Mail 
Stop  EE-41.  Room  lJ-018,  Forrestal 
Building.  1000  Independence  Avenue. 
SW.,  Washington.  DC  20585-0121.  (202) 
586-«127.  We  welcome  electronic 


comments  but  they  must  be  followed  by 
a  signed  letter.  Send  email  comments  to 
terry.logee@ee.doe.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Terry  Logee.  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  Mail  Station  EE-41, 
Forrestal  Building,  1000  Independence 
Avenue,  SW.,  Washington.  DC  20585- 
0121.  (202)  586-1689,  email: 
Terry.Logee@ee.doe.gov  or  Ms.  Francine 
Pinto.  Esq.,  U.S.  Department  of  Energy. 
Office  of  General  Counsel.  Mail  Station 
GC-72.  Forrestal  Building.  1000 
Independence  Avenue.  SW.. 
Washington.  DC  20585-0103.  (202)  586- 
7432. 

SUPPLEMENTARY  INFORMATION:  The 
Energy  Conservation  Program  for 
Consumer  Products  (other  than 
automobiles)  was  established  pursuant 
to  the  Energy  Policy  and  Conservation 
Act.  as  amended.  (EPCA)  which  requires 
DOE  to  prescribe  standardized  test 
procedures  to  measure  the  energy 
consiunption  of  certain  consumer 
products,  including  water  heaters. 

The  DOE  test  procediue.  "Uniform 
Test  Method  for  Measuring  the  Energy 
Consumption  of  Water  Heaters" 
prescribes  a  method  for  characterizing 
the  energy  requirements  of  all  types  of 
water  heaters  and  yields  model-specific 
energy  efficiency  information  that  can 
aid  consumers  in  their  purchasing 
decisions.  The  test  procedure  is  set  forth 
in  Title  10  CFR  part  430.  Subpart  B. 
Appendix  E. 

The  Department  amended  the  test 
procedwe  rules  on  September  26;  1980. 
to  provide  for  a  waiver  process  by 
adding  Section  430.27  to  Title  10  CFR 
part  430.  45  FR  64108.  The  waiver 
process  allows  the  Assistant  Secretary 
for  Energy  Efficiency  and  Renewable 
Energy  (Assistant  Secretary)  to 
temporarily  waive  test  procedures  for  a 
particular  basic  model.  On  November 
26. 1986.  DOE  amended  the  waiver 
process  to  allow  the  Assistant  Secretary 
to  grant  an  Interim  Waiver  for 
immediate  relief  from  test  procedure 
requirements  to  manufacturers  that  have 
petitioned  DOE  for  a  waiver  of  such 
prescribed  test  procedures.  51  FR  42823. 
The  amendment  is  codified  at  10  CFR 
430.27(a)(2). 

Any  person  may  submit  a  petition  to 
waive  the  requirements  of  the 
applicable  test  procedure  based  on  a 
claim  that  a  basic  model  contains  one  or 
more  design  characteristics  that  prevent 


testing  according  to  the  prescribed  test 
procedures,  or  when  the  prescribed  test 
procedures  may  evaluate  a  basic  model 
in  a  manner  so  unrepresentative  of  its 
true  energy  consumption  as  to  provide 
materially  inaccurate  comparative  data.. 
The  Department  publishes  the  Petition 
for  Waiver  in  the  Federal  Register  and 
requests  comments  from  interested 
parties  during  a  30-day  comment 
period.  The  Department  analyzes  the 
petition,  including  all  comments,  and 
publishes  a  notice  of  each  waiver 
granted  or  denied  in  the  Federal 
Register.  Prior  to  a  decision,  the 
Assistant  Secretary  will  consult  with  the 
Federal  Trade  Commission  pursuant  to 
10  CFR  430.27(1).  Waivers  generally 
remain  in  effect  until  future  test 
procedure  amendments  become 
effective;  resolving  the  problem  that  is 
the  subject  of  the  waiver. 

Any  interested  person  who  has 
submitted  a  Petition  for  Waiver  may 
also  file  an  Application  for  Interim 
Waiver  to  the  applicable  test  procedure 
requirements.  The  Application  may  be 
filed  jointly  with,  or  subsequent  to,  the 
filing  of  a  Petition  for  Waiver. 

Each  Application  for  Interim  Waiver 
must  identify  the  basic  models  for 
which  the  interim  waiver  is  requested, 
demonstrate  that  it  meets  the  criteria  in 
10  CFR  430.27,  and  be  signed  by  the 
applicant  or  by  an  authorized 
representative.  In  addition,  each 
applicant  for  an  Interim  Waiver  must 
notify  all  known  manufacturers  of 
domestically  marketed  units  oi  the  same 
product  type  of  its  filing  and  provide 
copies  of  both  the  Application  for 
Interim  Waiver  and  the  Petition  for 
Waiver  to  these  manufacturers.  These 
manufacturers  may  send  comments  to 
DOE  regarding  the  Petition  for  an 
Interim  Waiver.  An  application  for  an 
Interim  Waiver  does  not  allow  the 
manufacturer  to  disregard  DOE's  test 
procedure  requirements  until  an  Interim 
Waiver  has  been  granted. 

An  Interim  Waiver  will  be  granted  if 
it  is  determined  that  the  applicant  will 
experience  economic  hardship  if  the 
Application  for  Interim  Waiver  is 
denied,  if  it  appears  likely  that  the 
Petition  for  Waiver  will  be  granted,  and/ 
or  the  Assistant  Secretary  determines 
that  it  would  be  desirable  for  public 
policy  reasons  to  grant  immediate  relief 
pending  a  determination  on  the  Petition 
for  Waiver.  10  CFR  430.27  (g).  An 
Interim  Waiver  remains  in  effect  for  a 
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period  of  180  days  or  until  DOE  issues 
its  determination  on  the  Petition  for 
Waiver,  whichever  is  sooner,  and  may 
be  extended  for  an  additional  180  days, 
if  necessary. 


Summary  of  Petition 

On  April  26,  2001 ,  American  Water 
Heater  Company  filed  an  Application 
for  Interim  Waiver  and  a  Petition  for 
Waiver,  Case  No.  WH-010.  concerning 
the  tank  temperature  of  water  heaters 
during  testing  of  water  heaters  with 
adaptive  electronic  controls.  There  was 
no  confidential  material  deleted  from 
American's  petition.  However, 
American  submitted  test  data  at  DOE's 
request  which  was  originally  marked 
confidential.  Thereafter,  on  December 
13,  2001,  American  withdrew  its 
designation  of  confidentiality  for  this 
test  data  (Letter  dated  December  13, 
2001,  from  Alex  Kovalenko,  Manager  of 
Product  Development  Engineering, 
American  Water  Heater  Company  to 
Terry  Logee,  U.S.  Department  of 
Energy).  The  test  data  is  in  the  docket 
file.  A  copy  of  American's  Petition  for 
Waiver  and  Application  for  Interim 
Waiver  is  appended  to  this  notice. 

AVhereas  the  typical  electric  water 
heater  control  has  a  fixed  temperature 
thermostat  setpoint,  American's 
electronic  controller  can  automatically 
adjust  the  thermostat  setpoint  up  or 
down  according  to  actual  household 
water  usage  patterns.  This  automatic 
thermostat  adjustment  is  called  an 
"Energy  Saver  Cycle."  American  does 
not  identify  any  upper  or  lowei 
thermostat  setpoints  in  its  proposal. 
American's  application  seeks  the 
following  changes  to  DOE's  test 
procedure  for  a  controller  with  an 
"Energy  Saver  Cycle":  (1)  Add  a 
qualification  test;  (2)  Decrease  the 
temperature  of  the  thermostat  to  the 
lowest  stable  temperature;  (3)  Adjust  the 
amoimt  of  water  withdrawn  from  the 
tank  during  the  simulated-use  test;  and 
.  (4)  Modify  the  equations  used  to 


compute  the  energy  factor.  The  current 
DOE  test  procedure  requires  a  constant 
tank  temperature  of  135  °F  and  does  not 
permit  a  variable  thermostat  setpoint. 
The  test  procedure  does  not  have  a 
controller  qualification  test.  DOE's 
current  test  procedure  also  requires  a 
first  hour  rating  test  to  determine  the 
amount  of  hot  water  that  can  be 
withdrawn  from  a  tank  of  water  heated 
to  135  °F. 

American's  first  proposed  change  for 
a  qualification  test  for  the  "Energy  Saver 
Cycle"  would  prove  that  the  controller 
could  automatically  adjust  the 
thermostat  setpoint.  In  its  proposal, 
American  prescribes  a  large  number  of 
water  draws  to  allow  the  tank 
thermostat  to  reach  a  minimiun  setpoint 
and  then  to  return  to  135  °F.  The 
petition  calls  this  control  process  an 
"Energy  Saver  Cycle"  if  the  controller 
reaches  an  equilibrium  temperatiue 
lower  than  135  "F  when  the  water  heater 
is  subjected  to  the  following  water  usage 
pattern,  herein  called  draws.  Each  draw 
would  end  when  the  lower  element 
energizes,  and  the  subsequent  draw 
would  commence  when  the  thermostat 
turns  off  the  power  to  the  lower 
element.  The  test  would  initially  start 
with  the  tank  at  135  °F.  The  petition 
states  that  the  sequence  will  continue 
until  the  mean  tank  temperature  reaches 
125°F  or  less.  This  test  shows  that  the 
control  will  lower  the  set  point  in 
response  to  small  water  draws.  If  this 
sequence  is  continued,  the  lowest 
"stable"  temperature  can  be  determined. 
The  petition  defines  the  lowest  stable 
temperature  as  the  point  at  which  water 
draws  of  10.7  gallons  will  not  cause  the 
controller  to  increase  the  thermostat 
setpoint. 

To  test  whether  the  controller  will 
also  automatically  raise  the  temperature, 
water  draws  large  enough  to  energize 
the  upper  element  must  be  made  until 
the  controller  has  returned  to  the  mean 
tank  temperature  of  135  "F.  These  tests 
demonstrate  that  the  controller  adjusts 


the  set  point  up  and  down  based  on 
actual  water  usage.  Since  the 
"adjusting"  process  could  take 
approximately  100  cycles  for  the 
American  control  logic,  the  petition 
seeks  to  run  this  test  only  once  for  each 
model  of  controller;  once  the  controller 
has  been  qualified,  any  water  heaters 
using  that  controller  wovdd  qualify  to 
use  the  "Energy  Saver  Cycle"  test 
procedure. 

American's  second  proposed  change  • 
would  lower  the  water  heater  thermostat 
set  point  to  the  lowest  stable 
temperat\u«.  This  temperature  would  be 
obtained  through  knowledge  of  the 
temperatiue  adjustment  logic  for  the 
"Energy  Saver  Cycle".  This  lowest 
stable  temperature  must  be  maintained 
during  the  six  draws  of  10.7  gallons  or 
the  test  is  invalid.  In  this  case,  the  test 
would  need  to  be  repeated  at  a  higher 
stable  temperature. 

American's  third  proposed  change  is 
to  modify  the  ampunt  of  water  drawn  in 
each  of  the  six  draws  to  match  the 
energy  contained  in  each  draw  of  the 
current  procedxue.  This  accounts  for  the 
fact  that  the  temperatiue  of  the  water 
delivered  from  the  water  heater  in 
American's  proposal  will  be  lower  than 
that  delivered  in  the  current  DOE  test 
procedure.  Each  draw  is  approximately 
10.7  gallons  of  water  and  ihe  energy 
required  to  raise  10.7  gallons  of  water 
from  its  inlet  temperature  of  58  °F  to 
135  °F  is  6836  BTU.  For  the  Energy 
Saver  Cycle,  the  draw  would  be 
terminated  when  6836  BTU  have  been 
removed. 

American's  fourth  proposed  change  is 
to  modify  several  calculations  in  the 
ciurent  test  procedure.  The  calculations 
in  the  current  DOE  test  procedure 
reference  a  nominal  tank  temperature  of 
135  "F  and  a  nominal  outlet  temperatiu-e 
of  135  °F.  The  petition  for  waiver  seeks 
to  modify  Section  6.1.6,  the  calculation 
of  the  adjusted  daily  water  heating 
energy  consumption  from: 


to: 


Qda  =QD-[(T.b,,2-Ta,sU,y.2)-035°  F-67.5°  F)]  UAt,,,,, 


Qda  =  Qd  -[(%^.2  -Ta.s*y.2)-(Tso  -67.50.F)]  UAX^^.^, 
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where  Tsu  is  the  maximum  tank 
temperature  observed  after  the  sixth 
draw  of  the  simulated-use  test. 

The  petition  seeks  to  change  the 
calculation  of  Qhw.77  in  Section  6.1.6 
from: 

_  6  MiCp,i(135°F-58°F) 

Vhw.77  -  2ii 


nr 


to: 


_^MiCp,(T,,-58°F) 

Vhw,77  -  2^ 

i=l  Mr 

The  last  calculation  that  the  petition 
for  waiver  seeks  to  modify  is  that  of  the 
energy  factor  in  Section  6.1.7.  The 
proposed  modification  would  change 
the  equation  from: 

6  MjCpi(!35°F-58°F) 
Ef=2- '- — 7^ 


i=l 


fdm 


to: 


P      ^MiCp,(T,„-58°F) 

Ef  =  2. 5 

Discussion  of  American's  Petition  for 
Waiver 

The  Department's  waiver  regulations 
provide  that  the  applicant  for  Interim 
Waiver  is  required  to  notify  in  writing 
all  known  manufacturers  of 
domestically  marketed  imits  of  the  same 
product  type  that  it  has  filed  an 
Application  for  Interim  Waiver  and  a 
Petition  for  Waiver  and  provide  copies 
of  these  documents  to  the 
manufacturers.  The  regulations  also 
provide  that  the  Assistant  Secretary  will 
receive  and  consider  timely  written 
comments  on  the  Application  for 
Interim  Waiver.  10  CFR  430.27(c)(2). 

The  Department  received  comments 
from  Rheem  and  Applied  Energy 
Technology  (AET).  Rheem  has  indicated 
DOE  should  recognize  new  control 
technologies  for  water  heaters  and 
should  pursue  changes  to  credit 
resulting  energy  savings.  Rheem  is 
concerned,  however,  that  American's 
proposed  method  is  designed 
specifically  for  one  type  of  control 
system  and  disqualifies  or  discoimts 
other  well-known  alternative  control 
schemes. 

Rheem  expressed  a  concern  that  the 
proposed  procedure  assumes  the  best- 
case  scenario  for  the  test  condition. 
Rheem  indicates  that  potential  savings 
would  only  be  realized  if  the  "Energy 
Saver  Cycle"  were  selected  and  if  a 
homeowner's  water  use  patterns 
resulted  in  a  water  heater  setpoint 
temperature  below  135  °F.' Rheem  is 
concerned  the  proposed  procedure 


would  lead  to  manufactiirers  claiming 
water  heater  efficiencies  not 
representative  of  those  achieved  in 
practice. 

Rheem  also  believes  that  the  first  hour 
rating  would  need  to  be  adjusted  if  the 
tank  temperature  is  lowered.  Rheem 
states  that  the  revised  tank  temperature, 
i.e.,  the  lowest  stable  temperature, 
should  be  used  for  the  first-hour  rating 
test. 

AET  conunented  that  a 
comprehensive  reexamination  of  the 
DOE  water  heater  test  procedure  is 
needed  to  allow  proper  representation 
of  in-field  efficiency  improvements 
made  possible  by  a  variety  of  control 
approaches.  While  AET  indicates  that 
the  proposed  test  method  is  an 
improvement  over  the  current  test 
procedure,  AET  claims  that  the 
proposed  test  method  excludes  other 
forms  of  controls  that  could  be  applied 
to  water  heaters  and  therefore  would 
provide  a  competitive  advantage  to 
American. 

AET  is  concerned  that  because  a 
lowest  stable  temperatiu'e  is  not  . 
specified  in  the  proposed  test 
procedure,  the  delivered  water 
temperatm-e  could  consequently  be 
extremely  low.  AET  also  commented 
that  the  proposed  test  procedure's.   << 
absence  of  a  lower  and  upper  setpoint 
temperature  could  be  abused.  A 
manufacturer  could  use  a  large  on-off 
temperatm^  differential  on  the  upper 
thermostat  so  that  the  upper  heating 
element  would  not  energize.  This  could 
allow  a  lowest  stable  temperature  of 
about  59  °F,  residting  in  nearly  100 
percent  efficiency. 

AET's  final  point  echoes  the  concern 
of  Rheem  that  the  proposed  test 
procedure  would  yield  a  best-case 
scenario  and  woiUd  not  necessarily 
reflect  the  energy  use  patterns  that  are 
typical  of  consumers.  AET  claims  that 
the  proposed  test  procedure  does  not 
use  long  draws,  like  those  seen  in  actual 
use  that  would  force  the  controller  to 
reach  a  stable  temperatiu^  different 
from  the  lowest  stable  temperature. 

In  response  to  these  comments,  the 
Department  notes  that  a  waiver  is  issued 
for  specific  basic  models  and  that 
American  has  identified  those  models  it 
•is  seeking  to  waive  in  its  petition  for 
waiver.  Other  basic  models  or  other 
control  schemes  would  have  a  different 
waiver  and  test  procedure.  The 
comments  by  Rheem  and  AET  on  the 
general  test  procedure  are  of  use 
because  they  have  identified  issues 
related  to  the  methodology  of  how  to 
arrive  at  a  test  temperature 
representative  of  actual  consumer  use 
and  how  to  measure  the  first  hour 
rating.  These  issues  would  need  to  be 


discussed  and  resolved  before  a  waiver 
could  be  issued  regarding  testing  of 
water  heaters  with  electronic  controls. 

Discussion  of  American's  Applicatioii 
for  Interim  Waiver 

Pursuant  to  the  requirements  in  10 
CFR  430.27(g),  an  Interim  Waiver  will 
be  granted  if  the  applicant  can  show 
that  it  will  experience  economic 
hardship  if  the  application  for  Interim 
Waiver  is  denied,  if  the  petition  for 
waiver  will  likely  be  granted  and/or  if 
the  Assistant  Secretary  determines  for 
public  policy  reasons  to  grant 
immediate  relief  pending  a 
determination  on  the  petition  for 
waiver.  DOE  will  address  each  of  these 
criteria  separately  as  applied  to 
American's  petition  for  an  interim 
waiver. 

First,  DOE  does  not  believe  American 
has  provided  information  in  its 
application  for  the  interim  waiver  to 
support  its  claim  of  economic  hardship. 
In  its  application,  American  merely 
stated,  "From  an  economic  point  of 
view,  American  Water  Heater  Company 
has  invested  significantly  in  the 
development  of  this  product  ^and  to  not 
be  able  to  present  one  of  its  best  features 
would  cause  loss  of  sales  and 
discourage  further  development." 
(Letter  dated  April  26.  2001  from 
Timothy  J.  Schellenberger,  Senior  Vice 
President — Product  Engineering,  to  the 
Assistant  Secretary,  Application  for 
Interim  Waiver).  American's  mere 
assertion  of  economic  hardship  does  not 
establish  that  it  will  experience  such 
hardship.  American  did  not  provide  any 
factual  information  to  justify  its 
assertion. 

Second,  at  this  time,  the  Assistant 
Secretary  does  not  have  adequate 
information  from  American  to 
determine  that  American's  Petition  for 
Waiver  from  the  DOE  test  procedure 
will  likely  be  granted.  The  petition  is 
incomplete  for  the  following  reasons: 

American's  proposed  test  protocol 
depends  on  establishing  a  lowest  stable 
temperature  for  their  thermostat 
controller.  The  procedure  outlined  in 
the  petition  uses  a  100  draw-cycle  to 
qualify  the  controller  as  having  an  & 
ldquo;Energy  Saver  Cycle".  However, 
this  procedure  only  establishes  that  the 
controller  will  lower  and  raise  the 
thermostat  setpoint.  American  did  not 
provide  any  test  data  that  DOE  could 
use  to  determine  that  a  lower  thermostat 
setpoint  would  result  from  typical 
household  use  and  what  that  lower 
thermostat  setpoint  might  be.  For  the 
petition  for  waiver  to  be  complete,  it 
must  contain  the  test  temperature  for 
each  basic  model  for  which  a  waiver  is 
requested.  From  the  confidential  test 
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data  that  was  provided.  DOE  can  only 
determine  that  the  controller  can 
automatically  reduce  or  raise  the 
thermostat  setpoint. 

DOE  believes  that  American  must 
provide  data  from  field  tests  of  water 
heaters  using  this  controller  to 
determine  an  average  lowest  stable 
temperature  for  the  U.S.  for  each  basic 
model  for  which  a  waiver  is  requested. 
There  are  probably  a  number  of 
variables  Aat  should  be  considered  so 
that  the  resultant  lowest  stable 
temperature  is  representative  of  U.S. 
households  including  tank  volumes, 
various  inlet  water  temperatures  and 
varying  family  sizes.  The  appropriate 
test  time  and  the  aUowed  variability  to 
demonstrate  a  "stable"  temperature 
would  have  to  be  determined. 
Furthermore,  the  field  tests  should 
contain  a  sample  large  enough  to  be 
statistically  relevant  at  high  confidence. 
The  Department  would  like  to  receive 
comments  on  the  concerns  listed  above. 

DOE  recognizes  that  developing  the 
necessary  data  to  quantify  the  lowest 
stable  temperature  for  each  basic  model 
coidd  be  a  time  consuming  and  costly 
task.  Since  this  petition  for  waiver  from 
the  DOE  test  procedure  for  an  automatic 
thermostat  controller  is  the  first  DOE 
has  received  for  this  type  of  device,  we 
are  very  interested  in  receiving 
comments  that  would  help  develop  a 
general  test  method  for  automatic 
thermostat  controllers.  For  instance,  is  it 
practical  to  develop  a  computer  model 
that  could  be  used  to  qualify  any 
automatic  controller?  Is  it  possible  to 
use  existing  databases  such  as  the 
Energy  Information  Administration's 
Residential  Energy  Consumption  Survey 
for  housing  and  family  characteristics 
combined  with  average  inlet  water 
temperature  data  from  ground  water 
temperatures  to  develop  an  algorithm 
that  would  yield  a  reasonable  lowest 
stable  temperature?  Are  there  other 
ways  to  simplify  and  generalize  the  test 
procedure  for  an  automatic  thermostat 
controller? 

Second,  American's  petition  for 
waiver  does  not  address  the  first  hour 
rating  of  the  water  heater.  This  test 
lesidt  is  used  by  retailers  and  installers 
as  an  indication  of  what  size  water 
heater  to  install  in  a  given  home.  The 
FTC  also  uses  this  vidue  to  determine 
which  group  of  water  heaters  a  given 
model  belongs  in  for  establishing  the 
range  of  energy  factors  and  yearly  costs 
of  operation.  In  the  current  DOE  test 
procedure,  the  first  hour  rating  test 
starts  at  a  maYimiiin  temperatiire  of  135 
•oF  ±5  °F  and  continues  imtil  the 
average  tank  temperatiue  has  dropped 
25  "F.  If  the  water  is  reheated  within  the 
hour,  the  draw  is  initiated  again  and  the 


water  withdrawn  is  summed. 
American's  proposed  modification  to 
the  current  24-hour  simulated-use  test 
did  not  provide  a  first  hour  rating  test 
which  is  a  necessary  component  of  the 
water  heater  test  procedure.  DOE 
believes  it  would  be  logical  for  the  first 
hoiur  rating  test  to  be  conducted  at  the 
same  tank  temperature  as  the  test  for 
determining  the  energy  factor.  However, 
if  that  temperature  is  much  lower  than 
the  current  135  °F  ±5  °F,  the  final  water 
temperatiu^  could  be  too  cool  to  be 
considered  useful. 

Finally,  the  Department  has 
determined  that  there  are  no  public 
policy  impacts  that  warrant  granting 
immediate  relief  pending  a 
determination  on  the  Petition  for 
Waiver. 

Conclusions 

Following  a  careful  consideration  of 
all  material  that  was  submitted  by 
American  and  based  on  the  criteria  for 
granting  an  interim  waiver  as  provided 
in  10  CFR  430.27(g),  and  for  the  reasons 
stated  above,  the  Department  has 
concluded  that  American's  Application 
for  an  Interim  Waiver  should  be  denied. 

At  the  same  time,  the  Department 
solicits  comments,  data,  and 
information  as  to  whether  to  grant  the 
Petition  for  Waiver,  as  well  as 
comments  on  testing  water  heaters  with 
electronic  controls.  Such  comments  will 
assist  the  Department  in  determining 
whether  it  can  develop  a  practical  test 
procedm-e  for  these  devices. 

Issued  in  Washington.  DC,  on  January  17, 
2002. 

David  K.  Garman, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 
April  26,  2001 
Assistant  Secretary  for  Conservation  and 

Renewable  Energy 
United  States  Department  of  Energy,  1000 

Independence  Avenue,  SW,  Washington, 

DC  20585 

To  Whom  It  May  Concern:  Subject: 
Petition  for  Waiver 

Specific  Requirements  to  be  Waived. 

American  Water  Heater  Company 
seeks  a  waiver  in  the  application  of  the 
"Uniform  Test  Method  for  Measiuing 
the  Energy  Consumption  of  Water 
Heaters"  contained  in  10  CFR  Part  430 
Subpart  B  Appendix  E  as  applied  to 
electric  water  heater  models  that  have 
adaptive  electronic  controls. 

Utilizing  a  microprocessor-based 
control  on  an  electric  water  heater 
allows  a  level  of  intelligence  to  be 
added  to  the  control  logic  that  is  not 
possible  with  the  conventional  electro- 
mechanical control  systems  used  today. 
One  use  of  this  intelligence  is  to  have 


the  control  adjust  the  stored  water 
temperature  based  on  the  actual  hot 
water  usage  pattern  to  determine  the 
lowest  possible  temperature  to  store 
water  that  will  meet  the  needs  of  the 
consumer.  The  result  of  this  new  control 
logic  is  a  reduction  in  energy 
consumption.  Such  a  control  cycle  will 
be  identified  as  an  "Energy  Saver 
Cycle". 

American  Water  Heater  plans  to 
commercialize  a  microprocessor-based 
control  system  with  an  Energy  Saver 
Cycle.  However,  we  are  unable  to 
characterize  and  market  the  true 
efficiency  benefit  to  the  consumer 
through  the  "Uniform  Test  Method  for 
Measuring  the  Energy  Consumption  of 
Water  Heaters"  ratings  process.  The  test 
procedure  does  not  allow  the  efficiency 
benefit  of  an  Energy  Saver  Cycle  to  be 
demonstrated.  These  types  of  intelligent 
electronic  controls  are  more  expensive 
and  without  the  ability  to  demonstrate 
the  benefits  in  terms  of  energy  savings, 
it  is  difficult  to  justify  the  additional 
cost  to  the  consumer.  We  are 
specifically  petitioning  to  allow  the  use 
of  an  alternate  test  procedure  described 
below  to  rate  and  label  the  efficiency  of 
a  water  heater  when  using  the  "Energy 
Saver  Cycle". 

Basic  Models  and  all  Manufacturers 

(See  attached  list] 

Design  Characteristics 

Background  Information 

The  predominate  energy  loss  of  a  tank 
type  electric  water  heater  is  the  standby 
loss  associated  with  storing  the  hot 
water.  There  are  two  methods  of 
reducing  these  losses;  one  can  increase 
the  effectiveness  of  the  insulation 
system,  or  reduce  the  stored  water 
temperature.  The  "Energy  Saver  Cycle" 
saves  energy  by  reducing  the  stored 
water  temperature. 

The  study  report  "Baseline  Results 
and  Methodology  of  the  Consumer  Sub- 
group Analysis  for  Residential  Water 
Efficiency  Standards",  submitted  to  the 
Department  of  Energy  October  1998. 
shows  that  the  average  set  point 
•  temperature  of  residential  water  heaters 
varies  widely  across  the  United  States. 
The  northern  states  tend  to  be  hotter 
with  average  set  points  as  high  as  142 
"F  and  the  south  as  low  as  123  °¥.  This 
corresponds  inversely  with  the  average 
inlet  water  temperature  in  the  same 
areas.  At  the  time  of  use,  the  hot  water 
is  blended  with  cold  water  to  produce 
the  desired  use  temperatiue.  This 
process  of  blending  causes  the  usage 
quantity  of  hot  water  to  change 
inversely  with  the  stored  water 
temperature.  For  example:  A  shower 
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lasting  10  minutes  with  a  delivered 
water  temperature  of  105  "F  and  a  flow 
rate  of  2.5  gallons/minute  uses  25 
gallons  of  water.  If  135  °F  hot  water, 
supplied  by  a  water  heater,  is  blended 
with  cold  water  at  58  °F,  the  shower 
will  consume  9.74  gallons  of  cold  water 
and  15.26  gallons  of  hot  water.  In 
confrast,  if  the  hot  water  supply 
temperatiu«  were  reduced  to  115  °F  the 
usage  proportions  would  change  to  4.39 
gallons  of  cold  water  and  20.61  gallons 
of  hot  water.  The  energy  consumed  and 
the  quantity  of  water  used  in  the  shower 
is  the  same  in  both  cases  but  the 
proportion  of  heated  water  goes  up.  The 
important  difference  is  that,  in  the  time 
between  showers,  the  energy  consumed 
to  maintain  the  stored  water 
temperatvue  goes  down  by  29.85% 
when  the  water  is  stored  at  115  °F 
versus  135  °F.  The  person  taking  the  . 
shower  didn't  know  the  difference 
except  they  had  to  use  more  hot  water 
to  get  the  desired  temperature.  As  the 
stored  water  temperature  is  further 
lowered,  eventually  the  water  heater 
will  not  be  able  to  supply  the  needed 
amount  of  blended  hot  water  and  the 
water  temperature  will  have  to  be 
increased. 

The  adaptive  control  logic  continually 
adjusts  stored  water  temperature  within 
specified  limits  to  get  to  the  temperature 
where  the  maximum  demand  event  can 
be  met  by  the  quantity  and  temperatvue 
of  water  stored  in  the  heater.  This 
"Energy  Saver  Cycle"  will  produce  real 
energy  savings  in  a  significant  number 
of  households  and  thus  deserves  to  have 
a  test  procedure  designed  to  allow  the 
efficiency  benefits  to  be  demonstrated. 
The  ciuxent  test  procedure  doesn't  allow 
this  because  the  mean  tank  test 
temperature  is  fixed  at  135  °F. 

Energy  Saver  Cycle  Qualification  test 

It  is  simple  for  a  manufactiu^r  to  put 
an  electronic  control  on  a  water  heater 
and  label  a  cycle  as  an  "Energy  Saver 
Cycle"  without  having  an  adaptive 
control  that  will  adjust  stored  water 
temperature  based  on  usage.  Some 
examples  of  other  controls  that  would 
not  qualify  for  this  modified  test 
procedure  could  be,  a  conventional 
control  with  a  fixed  but  lower  set  point 
which  is  identified  as  an  "Energy  Saver 
Cycle"  or  an  off  peak  type  control  that 
simply  adjusts  the  set  point  based  on 
the  time  of  the  day.  This  new  test  is 
required  to  prove  that  the  control  meets 
the  "Energy  Saver  Cycle"  criteria  as  a 
qualifier  to  use  the  energy  saver  test 
modifications.  The  object  of  the  Page  3 
test  is  to  confirm  that  the  control  does 
adapt  the  stored  water  temperature 
based  on  water  usage. 


The  following  simple  test  would  be 
used  to  prove  that  the  control  adapts 
water  temperature  to  water  usage. 

1.  The  unit  is  set  up  per  the  "Uniform 
Test  Method  for  Measuring  the  Energy 
Consumption  of  Water  Heaters",  10  CFR 
430.23. 

2.  The  unit  is  run  on  normal  cycle  and 
the  thermostat  is  adjusted  until  the 
mean  tank  temperature  is  135  °F.  Then 
the  control  is  switched  to  the  "Energy 
Saver  Cycle"  and  a  series  of  small  draws 
are  made.  Each  draw  should  be 
sufficient  to  cause  the  lower  element  to 
come  on.  The  lower  element  will  reheat 
the  water  until  it  shuts  off  at  which  time 
another  draw  will  start.  This  sequence 
will  continue  until  the  mean  tank 
temperatiu-e,  at  the  element  shutoff 
point,  is  125  °F  or  less.  The  mean  tank 
temperature  after  the  first  cycle  should 
be  135  °F  and  the  last  cycle  will  be  125 
°F  or  less  to  show  that  the  control  will 
lower  the  set  point  in  response  to  a  low 
water  usage  situation. 

-3.  Then  the  draw  size  will  be  changed 
to  be  large  enough  that  the  control  will 
adjust  the  temperatiue  up.  After  each 
reheat  the  draw  will  be  repeated  imtil 
the  control  has  adjusted  the  set  point  up 
enough  to  return  the  mean  tank 
temperature  back  to  the  135  °F  point.  At 
this  point,  the  test  would  have  proven 
that  the  control  adjusts  set  point  up  and 
down  based  on  actual  water  usage.  If  the 
control  can  not  demonstrate  the 
adaptive  ability  to  adjust  stored  water 
temperatiu-e  based  on  actual  usage,  it 
will  not  qualify  to  use  the  proposed 
modified  procedure. 

4.  This  test  is  somewhat  ciunbersome 
in  that  a  large  number  of  draw  reheat 
cycles  would  be  required  to  complete 
the  test.  In  our  case,  it  would  require 
approximately  100  cycles.  The  test 
could  be  automated  and  allowed  to  run 
over  night  to  speed  up  the  qualification 
process.  The  test  should  only  have  to  be 
run  once  for  a  given  manufacturer's 
control.  Once  the  control  has  been 
qualified,  any  units  using  that  control 
would  qualify  for  the  Energy  Saver 
Cycle  test  sequence. 

Test  Procedure  Changes 

Staying  with  the  principal  that  the 
delivered  hot  water  energy  doesn't 
change  as  the  stored  water  temperature 
changes,  the  following  changes  are 
required  to  allow  the  energy  savings  of 
an  "Energy  Saver  Cycle"  to  be 
demonstrated  and  evaluated. 

1.  The  size  of  the  six  water  draws  will 
be  adjusted  such  that  the  BTUs  of 
delivered  hot  water  (BTUs  to  heat  the 
water  from  58F  to  delivery  temperature) 
is  equal  to  BTUs  for  the  six  10.7  gallon 
draws  heated  fit)m  58F  to  135F.  This 
calculation  =  (Gallons  x  Lbs./gal.  x 


Specific  Heat  x  (delivered  temp.  -  58F) 
=  (6851  BTU  for  10.  7  gal.  heated  from 
58F  to  135F).  Since  the  delivered  water 
temperature  is  not  a  constant  during  a 
<fraw,  this  calculation  could  be 
accomplished  by  using  "Simpson's 
Rule"  method  or  another  suitable 
numerical  method  to  integrate  the 
delivered  water  temperature-volume 
function.  The  water  draw  is  started  and 
the  total  is  calculated  every  5  seconds 
until  the  6851  BTU  of  delivered  hot 
water  energy  is  reached.  The  actual 
volume  of  each  draw  will  vary  inversely 
as  the  delivered  water  temperature 
varies.  The  Energy  Saver  Cycle  typically 
drjws  about  90  tolOO  gallons  versus  the 
64.2  gallons  of  the  current  test 
procediue.  The  hot  water  energy 
delivered  in  both  cases  is  the  same. 

One  approach  to  running  this 
modified  test  on  a  heater  with  an 
"Energy  Saver  Cycle"  would  be  to  set 
up  the  heater  as  "normal"  with  the 
thermostat  set  to  give  a  mean  tank 
temperature  of  135  °F.  Then  run  the  test 
draw  sequence  repeatedly  until  the 
temperature  adjustment  logic  of  the 
control  lowers  the  temperature  to  the 
lowest  stable  temperature.  At  that  point, 
a  full  24  hour  efficiency  test  would  be 
conducted  to  determine  the  efficiency  of 
the  heater  using  Energy  Saver  Cycle. 
This  would  require  over  100  draw  and 
reheat  cycles  using  our  control 
algorithm.  This  approach  is  impractical. 
The  practical  approach  is  to  run  the 
control  in  normal  mode  And  adjust  the 
water  temperatiu-e  to  the  lowest  stable 
temperature  that  the  "Energy  Saver 
Cycle"  would  reach  if  the  above 
approach  were  used. 

2.  Definition  of  lowest  stable 
temperature:  This  is  the  lowest  water 
temperature  set  point  such  that  when 
the  six  draw  sequence  in  step  1  is 
performed,  the  control  will  not  adjust 
the  set  point  higher.  In  our  control  logic, 
the  set  point  is  increased  if  the  cold 
water  rises  far  enough  in  the  tank  to 
cause  the  upper  element  to  come  on. 
Thus  for  our  control  logic,  the  lowest 
temperature  where  the  draw  sequence 
in  step  1  doesn't  cause  the  upper 
element  to  come  on  is  our  "lowest  stable 
temperature".  Other  control  logic  could 
result  in  another  "lowest  stable 
temperature"  point.  To  determine  this 
temperature,  the  tester-would  need  to 
know  the  temperature  adjustment  logic 
for  the  Energy  Saver  Cycle.  He  would 
set  the  test  water  temperature  to  the 
lowest  stable  temperatiue  based  on  that 
logic.  He  then  would  observe  the  draw 
quantities  and  temperatures  during  the 
efficiency  test  to  see  that  a  temperature 
adjustment  condition  was  not  present.  If 
a  temperature  adjustment  would  have 
been  made  the  test  is  invalid  and  the 
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test  would  need  to  be  repeated  at  a 
higher  temperature. 

3.  In  the  current  procediue,  the  mean 
tank  temperature  is  to  be  adjusted  to 
135F.  There  are  three  places  in  the 
calculation  of  efficiency  where  the  raw 
data  is  adjusted  back  to  133F  to  correct 
for  variation  between  actual  and  ideal 


test  conditions.  Since  the  Energy  Saver 
Cycle  test  doesn't  run  at  135F  mean  tank 
temperatvue,  this  correction  needs  to  be 
changed  to  reflect  the  new  test 
conditions.  This  means  that  the  hard 
coded  135  values  in  the  calculations 
must  be  changed  to  a  variable  so  the 
actual  value  can  reflect  the  current  test 


conditions.  The  most  appropriate 
variable  is  "Tsu"  which  is  the 
maximiun  mean  tank  temperature 
observed  after  the  sixth  draw,  hi  the 
current  procedure,  Tsu  must  be  135F  ± 
5F  and  is  the  logical  equivalent  of  the 
135F  of  the  current  procediue.  Thus  the 
calculation  of  Qda  is  changed  from 


I     ■ 
Qda  =  Qd  -  ((Tstby  ,2  -  Ta,  stby,2)  -  ( 1 35  -  67.5))  UA  tstby,2  to 

Qda  =  Qd-((Tstby,2-Ta,stby,2)-(Tsu-67.5))  UA  tstby,2  and  QHW,77  is  change  from 


Ef  is  changed  from  Ef  =  J^ 


MiCpi(Tsu-58F) 
Qdm 


^,   ^MiCpi(Tsu-58F) 


Ccmclnsioa 

New  technologies  can  foster  changes 
that  obsolete  current  practices. 
American  Water  Heater's  adaptive 
control  has  created  an  energy  saving 
control  method  that  was  not  anticipated 
or  covered  by  the  ciurent  DOE  test 
procedure.  TTiis  waiver  will  allow  the 
efficiency  benefits  of  this  improved 
control  method  to  be  demonstrated 
while  the  test  procedures  are  modified 
to  keep  up  with  technology.  This  change 
in  control  method  will  reduce  water 
heater  energy  consumption,  and  thus  its 
adoption  by  the  industry  should  be 
encouraged.  This  can  best  be  done  by 
granting  this  waiver  and  modifying  die 
test  procedure.  Confidential  test  data, 
which  demonstrates  the  energy 
efficiency  benefit.- can  be  inade  available 
upon  your  request. 

Respectfully  submitted. 
Timotliy ).  Shellenberger. 
&.  Vice  President— Product  Engineering. 

April  26. 2001 

Assistant  Secretary  for  Conservation  and 

Rene%vable  Energy  United  States 

Depaitment  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585 

To  Whom  It  May  Concern:  Subject: 
Application  for  Interim  Waiver. 


American  Water  Heater  Company  seeks  a 
waiver  in  the  application  of  the  "Uniform 
Test  Method  for  Measuring  the  Energy 
Consumption  of  Water  Heaters"  contained  in 
10  CFR  Part  430  Subpart  B  Appendix  E  as 
applied  to  electric  water  heater  models  that 
have  adaptive  electronic  controls.  We  are 
seeking  this  interim  waiver  to  allow  the 
initial  marketing  of  our  new  product  to  claim 
the  benefits  of  the  "Energy  Saving  Cycle"  as 
described  in  the  petition  for  waiver. 

We  feel  that  the  interim  waiver  should  be 
granted  because  it  is  likely  that  the  petition 
for  waiver  will  be  granted.  The  new 
technology  addressed  by  the  petition  for 
waiver  yields  a  legitimate  energy  savings  and 
improvement  in  the  energy  efficiency  level  of 
this  category  of  appliance.  This  improvement 
serves  the  interest  and  goal  of  the  Department 
of  Energy  and  thus  should  be  supported. 
Allowing  the  waiver  will  encourage  other 
manufacturers  to  produce  similar  products 
creating  a  general  improvement  in  energy 
conservation.  As  new  technology  is 
developed,  test  procedures  need  to  be 
modified  to  accommodate  the  improvement 
and  allow  the  benefits  to  be  shown  to  the 
consumer.  These  are  all  good  arguments  as  to 
why  the  waiver  should  be  granted  and  thus 
the  interim  waiver  be  granted. 

From  an  economic  point  of  view,  American 
Water  Heater  Company  has  invested 
significantly  in  the  development  of  this 
product  and  to  not  be  able  to  present  one  of 
its  best  features  would  cause  loss  of  sales  and 
discourage  further  development. 
Respectfully  submitted. 


Timothy  Shellenberger, 

Sr.  Vice  President— Product  Engineering. 

TJS/meh 

I,  the  undersigned,  on  behalf  of  American 
Water  Heater  Company,  hereby  certify  that  a 
copy  of  the  foregoing  Petition  for  Waiver  and 
Petition  for  Interim  Waiver,  has  been  sent  to 
each  of  the  following  known  manufacturers 
of  domestically  marketed  units  of  the  same 
product  type  (as  listed  in  Section  322(a)  of 
the  Act),  as  follows: 
Rheem  Water  Heater  Division,  Rheem 

Manufacturing  Company,  2600  Gunter  Park 

Drive  East,  Montgomery,  AL  36109-1413, 

Attention:  Scott  D.  Martin 
A.O.  Smith  Water  Products  Company, 

Rochelle  Park,  Suite  200, 600  E.  John 

Carpenter  Freeway,  Irving,  TX  75062-3990, 

Attention:  Ronald  Massa 
Bradford  White  Corporation,  200  Lafayette 

Street,  Middleville,  MI  49333-9492, 

Attention:  Eric  M.  Lannes 
State  Industries,  500  Lindahl  Parkway, 

Ashland  City,  TN  37015-1234,  Attention: 

John  R.  Lindahl,  Jr. 
Lochinvar  Corporation,  2005  Elm  Hill  Pike, 

Nashville,  TN  37210-3807,  Attention:  Mr. 

William  L.  Vallett,  Jr. 

I  further  hereby  certify  that  the  Assistant 
Secretary  for  Conservation  and  Renewable 
Energy  will  receive  and  consider  timely 
written  comments  on  the  Application  for 
Interim  Waiver. 

This  the  26th  day  of  April  2001. 
Timothy  J.  Shellenberger. 


DOE  WAIVER  MODEL  COMPARISON 

AKHMC  ■hBliliti  mod- 
•kalKlranie 

AWHC  ritlii  fucxt- 
alsatMinnk: 

AWHC  wholesale 
models  standard 

AWHC  retail  mod- 
els standard 

RHEEM  (Rich- 
mond, Rudd.  GE) 

A.O.  Smith 

Bradford  White 

State  industiias 

(Reliance. 
Maytag,  Sears) 

Lochinvar 

ffi9B-40H***O*" 

FF?H40H1 

J 

E92-40H—D"* 

E2H40HD""" 

81XH40D 
MOH40-2 
82R40-2 
EXR40-2 

PEST-40 

M-t-40T1ODS 
M-II-40T10DS 

PS-40-20RT 

9-40-2KRT 

HE20-40T 

SSX-40-2LRT 

32746 

STA040KK-3 
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DOE  Waiver  Model  Comparison— Continued 

AWHC  wholesale  mod- 

AWHC letail  mod- 

AWHC Wholesale 

AWHC  retail  mod-         RHEFM  mich- 

1    State  Industries 

els  electronic 

els  electronic 

models  standard 

els  standard 

mood.  Rudd.  GE) 

AC  Smith 

Bradford  White            (Reliance.     - 
>    Maytag.  Sears) 

lorhmvar 

EE122-40H—D"* 

EE2J40HD**"" 

E122-40H"*D"* 

E2J40HD 

81XH40D 

PEST-40 

i 

M-I-40T10DS     1  PX-40-20RT 

STA040KK-3 

• 

MEH40-2 

M-II-40T10DS 

9-40r2KRT 
HE29-40T      . 
SSX-40-2LRT 
32746 
12-40-2ART 

EE122-40H—0"* 

EE3H40HD 

E93-40H—D"* 

E3H40HD 

MR40245 
MP40245 

PEHT-40 

M-III-40T10DS 

32049 
LT-40-2LRT 

EE93-40H—D"* 

EE3J40HD 

E123-40H"*D*" 

EJ40HD 

MR40245 
MP40245 

PDHT-40 

M-III-40T10DS 

32049 
LT-40-2LRT 

EE92-40R"*D— 

EE2H40RD ' 

EE92-40R"*D*" 

E2H40RD 

RMEMKR  40-2 

PES-40 

M-III-40S10DS 

SSX-40-2LRS 

1  9-40-2KRS 

EE122-40R—D*" 

EE2J40RD 

E122-40R"*D*" 

E2J40RD 

RMEMKR  40-2 
PE40M9A 

PES-40 

M-II-40S10DS 

SSX-40-2LRS 

9-40-SK4S 

12-40-2ARS 

EE93-40R"*D"* 

EE3H40RD" — 

E93-40R—D*" 

E3H40RD'"H"* 

RMEMXR  40- 

2TI 
SE40M12A 

PEC-40 

HE21240SLT 
40-2LRS 

EE123-40R—D*" 

EE3J40RD 

E123-40R"*D— 

E3J40RD . 

RMEMXR  40- 

2TI 
SE40M12A 

PEC-40 

HE21240S  LT 
40-2LRS 

EE92-50H*"D*" 

EE2H50HD 

E92-50H—D— 

E2H50HD 

81X52  D 

ME52-2 

RMEKR  50-2 

PE50T9A 

82XR52-2 

EXR52-2 

PEST-52 

M-ll-50T10pS 

PX-52-20RT 
9-52-2KRT 
HE29  50T 
32756 
SSX-52-2LRT 

STA052KK-3 

EE122-50H*"D"* 

EE2J50HD 

E122-50H"*D"* 

E2J50HD 

RMEXR  50- 

2TI 
SE50T12A 

M-II-50T10OS 

12-52-ART 
32059 

EE93-50H—D*** 

EE3H50HD" — 

E93-50H"*DC"- 

E3H50HD*"C— 

MR50245 
MP50245 

PEH-52 

M-III-50T10DS 

HE212  SOT 
LT-52-2LBT 
32151 

EE123-50H—D"* 

EE3J50HD*—" 

E123- 
50H"*DC*" 

E3J50HD*"C"* 

MR50245 
MP50245 

PEH-52 

M-II1-50T10DS 

HE212  SOT 
LT-S2-2LRT 
32151 

EE92-50R"'D*" 

EE2H50RD 

E92-50R"*D"* 

E2H50RD 

RMEMKR  50-2 
PE50M9A 
82  MXR52-2 
EMXR52-2 

PES-52 

M-II-50S10DS 

PX-52-20RS 
SSX-52-2LRS 
9-52-2KRS 
HE29S0S 

EE122-50R*"D"* 

EE2J50RD 

E122-50R—D"* 

E2J50RD 

RMEMXR  50- 

2TI 
SE50M12A 

PEC-52 

12-S2-2ARS 
HE212S0S 

EE93-50R*"D*" 

EE3H50RD""" 

E93-50R—DC— 

E3H50RD"'C"* 

LT-52-2LRS 

EE123-50R*"D"* 

EE3J50RD—* •* 

E123- 
50R—DC*" 

E3J50RD—C*" 

EEZ3-50R*"D*" 

EE3750RD—*" 

EZ3- 
50R—DC'" 

E3250RD— C*" 

MSR50245 

EE92-65H—D"* 

EE2H65HD 

E92-65H*"D"* 

E2H65HD 

81X660 

ME66-2 

RMEKR65-2 

82XR66-2 

EXR66-2 

PE65T9A 

PEC-66 

M-II-65R10DS 

HE29  66T 

32766 

SSX-66-2LRT 

STA066KK-3 

E122-65H"*D*" 

EE2J65HD"—* 

E122-65H"*D"* 

E2J65HD 

12-66-2ART 

EE93-65H—D"* 

EE3H65HD — " 

E93-65H"*DC*" 

E3H65HD"*C"* 

E123-65H'**D*" 

EE3J65HD 

E123- 
65H"-DC"* 

E3J65HD—C— 

RMEXR  65- 
2TI 

PEH-66 

M-III-65R10OS 

32069 

EE92-80H—D*** 

EE2H80HD*"— 

E92-80H"*D"* 

E2H80HD — •• 

RMEKR80-2 

82XR80-2 

EXR80-2 

PES-80 

32786 
SSX-82-2LRT 

STA082KK-3 

EE122-80H"*D*" 

EE2J80HD**"** 

E122-80H"*D~ 

E2J80HD* 

PEC-80 

12-82-2ART 

EE93-80H"*D"* 

EE3H80HD""" 

E93-80H—DC"* 

E3H80HD"*C*" 

EE123-80H—D*" 

EE3J80HD*"*** 

E123- 
80H*"DC~* 

E3J80HD"*C*" 

RMEXR  80- 

2TI 
SE80T12A 
MR85245 
MP85245 

PEH-80 

M-III-80R100S 

HE212  82T 
32089  LT 
82-2LRT 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart25  I 

[DockM  No.  FAA-2002-11346;  Notice  No. 
02-06] 

RIN2120-AH38 

Loww  Deck  Service  Compartments  on 
Transport  Category  Airplanes 

AGENCY:  Federal  Aviation 

Administration  (FAA).  DOT. 

action:  Notice  of  proposed  rulemaking. 


summary:  The  Federal  Aviation 
Administration  proposes  to  amend  the 
airworthiness  standards  for  transport 
category  airplanes  concerning  lower 
deck  service  compartments.  The 
proposed  amendment  would  require 
that  two-way  voice  communication 
systems  between  lower  deck  service 
compartments  and  the  flightdeck  remain 
available  following  loss  of  the  normal 
electrical  power  generating  system.  It 
also  would  clarify  the  requirements  for 
seats  installed  in  the  lower  deck  service 
compartment.  Adopting  this  proposal 
would  eliminate  regulatory  differences 
between  the  airworthiness  standards  of 
the  U.S.  and  the  Joint  Aviation 
Requirements  of  Europe,  without 
affecting  current  industry  design 
practices. 

DATES:  Send  your  comments  on  or 
before  March  25.  2002. 
ADDRESSES:  Address  your  conunents  to 
Dockets  Management  System.  U.S. 
Department  of  Transportation  Dockets, 
Room  Plaza  401, 400  Seventh  Street 
SW..  Washington,  DC  20590-0001.  You 
must  identify  the  Docket  No.  FAA- 
2002-11346  at  the  beginning  of  yoiu 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA  has 
received  your  conmients.  please  include 
a  selfraddressed.  stamped  postcard  on 
which  the  following  statement  is  made: 
"Comments  to  Docket  No.  FAA-2002 
-XXXX."  We  will  date-stamp  the 
postcard  and  mail  it  back  to  you. 

You  also  may  submit  comments 
electronically  to  the  following  Internet 
address:  http://dms.dot.gpv. 

You  may  review  the  public  docket 
containing  comments  to  this  proposed 
regulation  at  the  Department  of 
Transportation  (DOT)  Dockets  Office, 
located  on  the  plaza  level  of  the  Nassif 
Building  at  the  above  address.  You  may 
review  die  public  docket  in  person  at 
this  address  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Also,  you  may  review  the 


public  dockets  on  the  Internet  at  http:/ 
/dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jayson  Claar,  FAA,  Airframe/Cabin 
Safety  Branch,  ANM-115,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW..  Renton,  WA  98055-4056; 
telephone  425-227-2194;  facsimile 
425-227-1320.  e-mail 
jayson .  claar®faa  .gov. 

SUPPLEMENTARY  INFORMATION: 

How  Do  I  Submit  Comments  to  This 
NPRM? 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  action  by  submitting  such 
written  data,  views,  or  arguments,  as 
they  may  desire:  Comments  relating  to 
the  environmental,  energy,  federalism, 
or  economic  impact  that  might  result 
from  adopting  the  proposals  in  this 
document  are  also  invited.  Substantive 
comments  should  be  accompanied  by 
cost  estimates.  Comments  must  identify 
the  regvdatory  docket  number  and  be 
submitted  in  duplicate  to  the  DOT  Rules 
Docket  address  specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  rulemaking, 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

We  will  consider  all  comments 
received  on  or  before  the  closing  date 
before  taking  action  on  this  proposed 
rulemaking.  Comments  filed  late  will  be 
considered  as  far  as  possible  without 
incurring  expense  or  delay.  The 
proposals  in  this  document  may  be 
changed  in  light  of  the  conunents 
received. 

How  Can  I  Obtain  a  Copy  of  This 
NPRM? 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  web  page  [http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  begiiming  of  this  notice.  Click  on 
"search." 

(3)  On  the  next  page,  which  contains 
the  Docket  siunmary  information  for  the 
Docket  you  selected,  cUck  on  the 
document  nxunber  of  the  item  you  wish 
to  view. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  page  at  http:// 


www.faa.gov/avr/armhome.htm  or  the 
Government  Printing  Office's  Web  page 
at  http://www.access.gpo.gov/su_docs/ 

aces/acesl40.html. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1.  800  Independence  Avenue 
SW..  Washington.  DC  20591.  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number,  notice 
number,  or  amendment  number  of  this 
rulemaking. 

What  Are  the  Relevant  Airworthiness 
Standards  in  the  United  States? 

In  the  United  States,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Title  14,  Code  of  Federal 
Regulations  (CFR)  part  25. 
Manufacturers  of  transport  category 
airplanes  must  show  that  each  airplane 
they  produce  of  a  different  type  design 
complies  with  the  appropriate  part  25 
standards.  These  standards  apply  to: 

•  Airplanes  manufactured  wimin  the 
U.S.  for  use  by  U.S.-registered  operators, 

and 

•  Airplanes  manufactured  in  other 
countries  and  imported  to  the-  U.S. 
under  a  bilateral  airworthiness 
agreement. 

What  Are  the  Relevant  Airworthiness 
Standards  in  Europe? 

In  Eiuope,  the  airworthiness 
standards  for  type  certification  of 
transport  category  airplanes  are 
contained  in  Joint  Aviation 
Requirements  (JAR)-25,  which  are 
based  on  part  25.  These  were  developed 
by  the  Joint  Aviation  Authorities  (JAA) 
of  Europe  to  provide  a  common  set  of 
airworthiness  standards  within  the 
European  aviation  community.  Twenty- 
three  European  countries  accept 
airplanes  type  certificated  to  the  JAR-25 
standards,  including  airplanes 
manufactured  in  the  U.S.  that  are  type 
certificated  to  JAR-25  standards  for 
export  to  Europe. 

What  Is  "Harmonization"  and  How  Did 
It  Start? 

Although  part  25  and  JAR-25  are  very 
similar,  they  are  not  identical  in  every 
respect.  When  airplanes  are  type 
certificated  to  both  sets  of  standards,  the 
differences  between  part  25  and  JAR-25 
can  result  in  substantial  additional  costs 
to  manxifacturers  and  operators.  These 
additional  costs,  however,  firequently  do 
not  bring  about  an  increase  in  safety.  In 
many  cases,  part  25  and  JAR-25  may 
contain  different  reqiiirements  to 
accomplish  the  same  safety  intent. 
Consequently,  manufacturers  are 
usually  burdened  with  meeting  the 
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requirements  of  both  sets  of  standards, 
although  the  level  of  safety  is  not 
increased  correspondingly. 

Recognizing  that  a  common  set  of 
standards  would  not  only  benefit  the 
aviation  industry  economically,  but  also 
maintain  the  necessary  high  level  of 
safety,  the  FAA  and  the  JAA  began  an 
effort  in  1988  to  "harmonize"  their 
respective  aviation  standards.  The  goal 
of  the  harmonization  effort  is  to  ensure 
that: 

•  Where  possible,  standards  do  not 
require  domestic  and  foreign  parties  to 
manufactiure  or  operate  to  different 
standards  for  each  country  involved; 
and 

•  The  standards  adopted  are  mutually 
acceptable  to  the  FAA  and  the  foreign 
aviation  authorities. 

The  FAA  and  JAA  have  identified  a 
niunber  of  significant  regulatory 
differences  (SRD)  between  the  wording 
of  part  25  and  JAR-25.  Both  the  FAA 
and  the  JAA  consider  "harmonization" 
of  the  two  sets  of  standards  a  high 
priority. 

What  Is  ABAC  and  What  Role  Does  It 
Play  in  Harmonization? 

After  initiating  the  first  steps  towards 
harmonization,  the  FAA  and  JAA  soon 
realized  that  traditional  methods  of 
rulemaking  and  accommodating 
different  administrative  procediues  was 
neither  sufficient  nor  adequate  to  make 
appreciable  progress  towards  fulfilling 
the  goal  of  harmonization.  The  FAA 
then  identified  the  Aviation  Rulemaking 
Advisory  Committee  (ARAC)  as  an  ideal 
vehicle  for  assisting  in  resolving 
harmonization  issues,  and,  in  1992,  the 
FAA  tasked  ARAC  to  undertake  the 
entire  harmonization  effort. 

The  FAA  had  formally  established 
ARAC  in  1991  (56  FR  2190,  January  22, 
1991),  to  provide  advice  and 
recommendations  concerning  the  full 
range  of  the  FAA's  safety-related 
rulemaking  activity.  The  FAA  sought 
this  advice  to  develop  better  rules  in 
less  overall  time  and  using  fewer  FAA 
resources  than  previously  needed.  The 
committee  provides  the  FAA  firsthand 
information  and  insight  from  interested 
parties  regarding  potential  new  rules  or 
revisions  of  existing  rules. 

There  are  64  member  organizations  on 
the  committee,  representing  a  wide 
range  of  interests  within  the  aviation 
community.  Meetings  of  the  committee 
are  open  to  the  public,  except  as 
authorized  by  section  10(d)  of  the 
Federal  Advisory  Committee  Act. 

The  ARAC  establishes  working  groups 
to  develop  recommendations  for 
resolving  specific  airworthiness  issues. 
Tasks  assigned  to  working  groups  are 
published  in  the  Federal  Register. 


Although  working  group  meetings  are 
not  generally  open  to  the  public,  the 
FAA  solicits  participation  in  working 
groups  from  interested  members  of  the 
public  who  possess  knowledge  or 
experience  in  the  task  areas.  Working 
groups  report  directly  to  the  ARAC,  and 
the  ARAC  must  accept  a  working  group 
proposal  before  ARAC  presents  the 
proposal  to  the  FAA  as  an  advisory 
committee  recommendation. 

The  activities  of  the  ARAC  will  not. 
however,  circumvent  the  public 
rulemaking  procedures;  nor  is  the  FAA 
limited  to  the  rule  language 
"recommended"  by  ARAC.  If  the  FAA 
accepts  an  ARAC  recommendation,  the 
agency  proceeds  with  the  normal  public 
rulemaking  procedures.  Any  ARAC 
participation  in  a  rulemaking  package  is 
fully  disclosed  in  the  public  docket. 

What  Is  the  Status  of  the  Harmonization 
Effort  Today? 

Despite  the  work  that  ARAC  has 
imdertaken  to  address  harmonization, 
there  remain  a  large  niunber  of 
regulatory  differences  between  part  25 
and  JAR-25.  The  current  harmonization 
process  is  extremely  costly  and  time- 
consuming  for  industry,  the  FAA,  and 
the  JAA.  Industry  has  expressed  a  strong 
desire  to  conclude  the  harmonization 
program  as  quickly  as  possible  to 
alleviate  the  drain  on  their  resources 
and  to  finally  establish  one  acceptable 
set  of  standards. 

Recently,  representatives  of  the 
aviation  industry  (including  Aerospace 
Industries  Association  of  America,  Inc. 
(AIA),  General  Aviation  Manufacturers 
Association  (GAMA),  and  Eiuopean 
Association  of  Aerospace  Industries 
(AECMA))  proposed  an  accelerated 
process  to  reach  harmonization. 

What  Is  the  "Fast  Track  Harmonization 
Prograrn"? 

In  Ught  of  a  general  agreement  among 
the  affected  industries  and  authorities  to 
expedite  the  harmonization  program, 
the  FAA  and  JAA  in  March  1999  agreed 
upon  a  method  to  achieve  these  goals. 
This  method,  which  the  FAA  has  titled 
"The  Fast  Track  Harmonization 
Program,"  is  aimed  at  expediting  the 
rulemaking  process  for  harmonizing  not 
only  the  42  standards  that  are  aurently 
tasked  to  ARAC  for  harmonization,  but 
approximately  80  additional  standards 
for  part  25  airplanes. 

The  FAA  initiated  the  Fast  Track 
program  on  November  26, 1999  (64  FR 
66522).  This  program  involves  grouping 
all  of  the  standards  needing 
harmonization  into  three  categories: 

Category  1 :  Envelope — For  tnese 
standanls,  parallel  part  25  and  JAR-25 
standards  would  be  compared,  and 


harmonization  would  be  reached  by 
accepting  the  more  stringent  of  the  two 
standards.  Thus,  the  more  stringent 
requirement  of  one  standard  would  be 
"enveloped"  into  the  other  standard.  In 
some  cases,  it  may  be  necessary  to 
incorporate  parts  of  both  the  part  25  and 
JAR  standard  to  achieve  the  final,  more 
stringent  standard.  (This  may 
necessitate  that  each  authority  revises 
its  current  standard  to  incorporate  more 
stringent  provisions  of  the  other.) 

Category  2:  Completed  or  near 
complete — For  these  standards.  ARAC 
has  reached,  or  has  nearly  reached, 
technical  agreement  or  consensus  on  the 
new  wording  of  the  proposed 
harmonized  standards. 

Category  3:  Harmonize — For  these 
standards,  ARAC  is  not  near  technical 
agreement  on  harmonization,  and  the 
parallel  part  25  and  JAR-25  standards 
cannot  be  "enveloped"  (as  described 
under  Category  1 )  for  reasons  of  safety 
or  unacceptability.  A  standard 
developed  under  Category  3  would  be 
mutually  acceptable  to  the  FAA  and 
JAA,  with  a  consistent  means  of 
compliance. 

Further  details  on  the  Fast  Track 
Program  can  be  found  in  the  tasking 
statement  (64  FR  66522,  November  26, 
1999)  and  the  first  NPRM  published 
under  this  program.  Fire  Protection 
Requirements  for  Powerplant 
Installations  on  Transport  Category 
Airplanes  (65  FR  36978,  June  12,  2000). 

Under  this  program,  the  FAA 
provides  ARAC  with  an  opportunity  to 
review,  discuss,  and  comment  on  the 
FAA's  draft  NPRM.  In  the  case  of  this 
rulemaking.  ARAC  suggested  one  minor 
editorial  change,  which  has  been 
incorporated  into  this  NPRM. 

Discussion  of  the  Proposal 

How  Does  This  Proposed  Regulation 
Relate  to  "Fast  Track"? 

This  proposed  regulation  results  from 
the  recommendations  of  ARAC 
submitted  under  the  FAA's  Fast  Track 
Harmonization  Program.  In  this  NPRM, 
the  FAA  proposes  to  amend  §  25.819, 
concerning  lower  deck  service 
compartments  on  transport  category 
airplanes.  A  lower  deck  service 
compartment  as  used  in  §  25.819  is 
defined  as  follows:  "A  lower  deck 
service  compartment  is  a  galley  or  other 
service  compartment  located  below  the 
main  passenger  deck  that  is  accessible 
diuing  flight  by  crewmembers.  A 
lavatory  is  not  considered  a  lower  deck 
service  compartment  and  therefore  is 
not  covered  by  this  regulation. 
Occupancy  is  not  penUitted  diuing  taxi, 
takeoff  and  landing.  Also,  it  is  limited 
to  crevtrmembers  only."  This  action  has 
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been  identified  as  a  Category  1 
(Envelope)  project  under  tl^  Fast  Track 
program.  j 

What  Is  the  Underlying  Safety  Issue 
Addressed  by  the  Current  Standards? 

The  standards  ensure  the  safety  of 
occupants  of  lower  deck  service 
compartments  that  are  not  certified  to  be 
occupied  during  takeoff  and  landing. 
The  standards  apply  design  criteria 
relative  to  evacuation  routes  and  various 
items  of  safety  equipment.  Many  of  the 
regulations  that  provide  evacuation 
requirements  and  safety  equipment 
address  passenger  and  fli^tcrew 
compartments,  but  do  not  include  lower 
deck  service  compartments. 

What  Are  the  Current  14  CFR  and  JAR 
Standards?  [ 

The  current  text  of  14  CFR  25.819 
(Amendment  25-53  (45  FR  41593,  June 
19, 1980))  is: 

Section  25.819    Lower  deck  service 
compartments  (including  galleys). 

For  airplanes  with  a  service  compartment 
located  below  the  main  deck,  which  may  be 
occupied  during  taxi  or  flight  but  not  during 
takeoff  or  landing,  the  following  apply: 

(a)  There  must  be  at  least  two  emergency 
evacuation  routes,  one  at  each  end  of  each 
lower  deck  service  compartment  or  two 
having  sufficient  separation  within  each 
compartment,  which  could  be  used  by  each 
occupant  or  the  lower  deck  service 
compartment  to  rapidly  evacuate  to  the  main 
deck  under  normal  and  emergency  lighting 
conditions.  The  routes  must  provide  for  the 
evacuation  of  incapacitated  persons,  with 
assistance.  The  use  of  the  evacuation  routes 
may  not  be  dependent  on  any  powered 
device.  The  routes  must  be  designed  to 
minimize  the  possibility  of  blockage  which 
might  result  firom  fire,  mechanical  or 
stnictiual  failure,  or  persons  standing  on  top 
of  or  against  the  escape  routes.  In  the  event 
the  airplane's  main  power  system  or 
compartment  main  lighting  system  should 
fail,  emergency  illumination  for  each  lower 
deck  service  compartment  must  be 
automatically  provided. 

(b)  There  must  be  a  means  for  two-way 
voice  commimication  between  the  flight  deck 
and  each  lower  deck  service  compartment. 

(c)  There  must  be  an  aural  emergency 
alarm  system,  audible  during  normal  and 
emergency  conditions,  to  enable 
crewmembers  on  the  flight  deck  and  at  each 
required  floor  level  emergency  exit  to  alert 
occupants  of  each  lower  deck  service 
compartment  of  an  emergency  situation. 

(d)  There  must  be  a  means,  readily 
detectable  by  occupants  of  each  lower  deck 
service  compartment,  that  indicates  when 
seat  belts  should  be  fastened. 

(e)  If  a  public  address  system  is  installed 
in  the  airplane,  speakers  must  be  provided  in 
each  lower  deck  service  compartment. 

(f)  For  each  occupant  permitted  in  a  lower 
deck  service  compartment,  there  must  be  a 
forward  or  aft  facing  seat  which  meets  the 


requirements  of  §  25.785(c)  and  must  be  able 
to  withstand  maximum  flight  loads  when 
occupied. 

(g)  For  each  powered  lift  system  installed 
between  a  lower  deck  service  compartment 
and  the  main  deck  for  the  carriage  of  persons 
or  equipment,  or  both,  the  system  must  meet 
the  following  requirements: 

(1)  Each  lift  control  switch  outside  the  lift, 
except  emergency  stop  buttons,  must  be 
designed  to  prevent  the  activation  of  the  lift 
if  the  lift  door,  or  the  hatch  required  by 
paragraph  (g)(3)  of  this  section,  or  both  are 
open. 

(2)  An  emergency  stop  button,  that  when 
activated  will  immediately  stop  the  lift,  must 
be  installed  within  the  lift  and  at  each 
entrance  to  the  lift. 

(3)  There  must  be  a  hatch  capable  of  being 
used  for  evacuating  persons  from  the  lift  that 
is  openable  from  inside  and  outside  the  lift 
without  tools,  with  the  lift  in  any  position. 

The  current  text  of  JAR  paragraph 
25.819  (Change  15,  Amendment 
25/96/1,  October  2000)  is: 

JAR  25.819  Lower  deck  service 
compartments  (including  galleys). 

For  aeroplanes  with  a  service  compartment 
located  below  the  main  deck,  which  may  be 
occupied  during  taxi  or  flight  but  not  during 
takeoff  or  landing,  the  following  apply: 

(a)  There  must  be  at  least  two  emergency 
evacuation  routes,  one  at  each  end  of  each 
lower  deck  service  compartment  or  two 
having  sufficient  separation  within  each 
compartment,  which  could  be  used  by  each 
occupant  or  the  lower  deck  service 
compartment  to  rapidly  evacuate  to  the  main 
deck  under  normal  and  emergency  lighting 
conditions.  The  routes  must  provide  for  the 
evacuation  of  incapacitated  persons,  with 
assistance.  The  use  of  the  evacuation  routes 
may  not  be  dependent  on  any  powered 
device.  The  routes  must  be  designed  to 
minimize  the  possibility  of  blockage  which 
might  result  from  fire,  mechanical  or 
structural  failure,  or  persons  standing  on  top 
of  or  against  the  escape  routes.  In  the  event 
the  airplane's  main  power  system  or 
compartment  main  lighting  system  should 
fail,  emergency  illumination  for  each  lower 
deck  service  compartment  must  be 
automatically  provided. 

(b)  There  must  be  a  means  for  two-way 

voice  communication  between  the  flight  deck 

and  each  lower  deck  service  compartment, 

which  remains  available  following  loss  of 

normal  electrical  power  generating  system. 

(c)  There  must  be  an  aural  emergency 
alarm  system,  audible  during  normal  and 
emergency  conditions,  to  enable 
crewmembers  on  the  flight  deck  and  at  each 
required  floor  level  emergency  exit  to  alert 
occupants  of  each  lower  deck  service 
compartment  of  an  emergency  situation. 

(d)  There  must  be  a  means,  readily 
detectable  by  occupants  of  each  lower  deck 
service  compartment,  that  indicates  when 
seat  belts  should  be  fastened. 

(e)  If  a  public  address  system  is  installed 
in  the  airplane,  speakers  must  be  provided  in 
each  lower  deck  service  compartment. 

(f)  For  each  occupant  permitted  in  a  lower 
deck  service  compartment,  there  must  be  a 
forward  or  aft  facing  seat  which  meets  the 


requirements  of  JAR  25.785  (d)  and  must  be 
able  to  withstand  maximum  flight  loads 
when  occupied. 

(g)  For  each  powered  lift  system  installed 
between  a  lower  deck  service  compartment 
and  the  main  deck  for  the  carriage  of  persons 
or  equipment,  or  both,  the  system  must  meet 
the  following  requirements: 

(1)  Each  lift  control  switch  outside  the  lift, 
except  emergency  stop  buttons,  must  be 
designed  to  prevent  the  activation  of  the  lift 
if  the  Hft  door,  or  the  hatch  required  by 
paragraph  (g)(3)  of  this  section,  or  both  are 
open. 

(2)  An  emergency  stop  button,  that  when 
activated  will  immediately  stop  the  lift,  must 
be  installed  within  the  lift  and  at  each 
entrance  to  the  lift. 

(3)  There  must  be  a  hatch  capable  of  being 
used  for  evacuating  persons  ft-om  the  lift  that 
is  openable  ft'om  inside  and  outside  the  lift 
without  tools,  writh  the  lift  in  any  position. 

What  Are  the  Differences  in  the 
Standards  and  What  Do  Those 
Differences  Result  in? 

There  are  two  substantive  differences 
hetween  the  standards: 

First,  the  JAR  requires  that  two-way 
voice  commimication  between  the  flight 
deck  and  each  lower  deck  service 
compartment  remain  available  following 
loss  of  the  normal  electrical  power 
generating  system.  Part  25  does  not 
contain  such  a  requirement.  This  results 
in  system  power  on  those  airplanes 
certificated  under  the  JAR  being 
suppUed  from  the  essential  bus; 
whereas,  system  power  on  airplanes 
certificated  imder  part  25  may  be 
supplied  from  a  nonessential  bus. 

Second,  the  requirements  for  the  seats 
located  in  the  lower  deck  compartment 
are  different  between  the  part  25  and  the 
JAR.  Section  25.819(f)  of  part  25 
requires  that  installed  seats  must  meet 
the  requirements  of  §  25.785(c).  while 
JAR  paragraph  25.819(f)  requires  that 
installed  seats  must  comply  with  the 
requirements  of  JAR  paragraph 
25.785(d).  At  the  current  amendment 
levels,  §  25.785(c)  and  JAR  paragraph 
25.785(d)  present  different 
requirements,  although  at  one  time 
(prior  to  Amendment  25-72)  they  were 
the  same.  This  apparently  is  due  to  a 
renumbering  error  that  occurred  at 
Amendment  25-72,  in  which  paragraph 
(c)  of  §  25.785  became  paragraph  (d), 
and  there  was  no  associated  change  to 
the  reference  in  §  25.819(f).  Thus,  by 
referriiig  to  §  25.785(c),  §  25.819(f) 
currently  requires  only  that  seats  be 
"approved."  which  is  not  what  was 
intended.  The  intent  is  that  seat  designs 
must  comply  with  the  specific  design 
safety  criteria  that  is  described  in 
§  25.785(d)  (including  a  safety  belt  and 
either  a  shoulder  harness,  an  energy 
absorbing  rest,  or  no  injurious  objects 
present  in  the  head  strike  path,  as 
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appropriate).  The  correct  reference  in 
§  25.819  should  be  to  §  25.785(d). 

What,  If  Any,  Are  the  Differences  in  the 
Means  of  Compliance? 

Currently,  U.S.  manufacturers  must 
comply  with  the  more  stringent  JAR 
requirements  if  they  intend  to  sell  their 
airplanes  in  Europe.  Futiue  certificated 
airplanes  also  are  expected  to  meet  the 
existing  JAR  requirements. 

What  Is  the  Proposed  Action? 

The  FAA  proposes  to  amend  §  25.819 
by  incorporating  the  "more  stringent" 
requirements  of  the  current  JAR 
standard.  The  proposed  amendment 
would  require  that: 

•  Two-way  voice  commimication 
systems  between  lower  deck  service 
compartments  and  the  flight  deck 
remain  available  follovking  loss  of  the 
normal  electrical  power  generating 
system. 

•  Seats  installed  in  the  lower  deck 
compartment  meet  the  requirements  of 
§  25.785(d). 

How  Does  This  Proposed  Standard 
Address  the  Underlying  Safety  Issue? 

The  proposed  standard  would 
continue  to  address  the  original 
underlying  safety  issue.  It  would  ensure 
the  safety  of  occupants  of  lower  deck 
service  compartments  that  are  not 
certified  to  be  occupied  during  takeoff 
and  landing. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  the  Current 
Regulations? 

By  requiring  the  more  stringent 
standards  of  the  JAR,  the  proposed 
amendment  would  mandate  a  higher 
level  of  safety  than  that  provided  by  the 
currently  applicable  requirements. 

What  Is  the  Effect  of  the  Proposed 
Standard  Relative  to  Current  Industry 
Practice? 

In  current  practice.  U.S. 
manufacturers  already  are  complying 
with  the  more  stringent  JAR 
requirements  in  order  to  sell  their 
airplanes  in  Europe.  Future  certificated 
airplanes  also  are  expected  to  meet  the 
existing  JAR  requirements,  and  this 
proposed  rule  would  simply  adopt  those 
same  requirements. 

What  Other  Options  Have  Been 
Considered  and  Why  Were  They  Not 
Selected? 

The  FAA  considered  two  alternatives 
to  this  proposal: 

1.  No  change  to  the  existing 
standards.  The  FAA  did  not  select  this 
option  because  it  vvould  mean  that  the 
standards  would  continue  to  be 


"unharmonized"  and  manufacturers 
would  continue  to  meet  two  different 
sets  of  standards  when  certificating  their 
airplanes. 

2.  The  JAA  could  unilaterally  adopt 
the  standards  of  part  25.  The  FAA  did 
not  seriously  consider  this  option, 
however,  because  where  the  part  25 
standards  are  "less  stringent,"  this 
could  potentially  mean  adopting  a  lower 
level  of  safety. 

The  FAA  considers  the  proposal,  as 
contained  in  this  NPRM,  to  be  the  most 
appropriate  method  of  ensuring  that  the 
highest  level  of  safety  is  achieved  and 
fulfilling  the  objectives  of  harmonizing 
the  U.S.  and  European  standards. 

Who  Would  Be  Affected  by  the  Proposed 
Change? 

Manufacturers  of  transport  category 
airplanes,  as  well  as  airplane  modifiers 
potentially  would  be  affected  by  the 
proposed  amendment. 

Is  Existing  FAA  Advisory  Material 
Adequate? 

The  FAA  does  consider  that  current 
guidance  on  this  subject  is  adequate  and 
that  additional  advisory  material  is  not 
necessary  as  a  result  of  the  proposed 
rule. 

What  Regulatory  Analyses  and 
Assessments  Has  the  FAA  Conducted? 

Regulatory  Evaluation  Summary 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866  directs  that  each  Federal 
agency  shall  propose  or  adopt  a 
regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  effect  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
imnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  also  requires  the  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  of 
U.S.  standards.  And  fourth,  the 
Unfunded  Mandates  Reform  Act  of  1995 
requires  agencies  to  prepare  a  written 
assessment  of  the  costs,  benefits,  and 
other  effects  of  proposed  or  final  rules 
that  include  a  Federal  mandate  likely  to 
result  in  the  expenditure  by  State,  local, 
or  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector  of  $100  miUion 
or  more  aimually  (adjusted  for 
inflation). 


The  FAA  has  determined  that  this 
proposal  has  no  substantial  costs,  and 
that  it  is  not  "a  significant  regulatory 
action"  as  defined  in  Executive  Order 
12866,  nor  "significant"  as  defined  in 
DOT'S  Regulatory  Policies  and 
Procedures.  Further,  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities,  would  reduce  barriers  to 
international  trade,  and  would  not 
impose  an  Unfunded  Mandate  on  state, 
local,  or  tribal  governments,  or  on  the 
private  sector. 

The  DOT  Order  2100.5  prescribes 
policies  and  procedures  for 
simplification,  analysis,  and  review  of 
regulations.  If  it  is  determined  that  the 
expected  impact  is  so  minimal  that  the 
proposed  rule  does  not  warrant  a  full 
evaluation,  a  statement  to  that  effect  and 
the  basis  for  it  is  included  in  the 
proposed  regulation.  Accordingly,  the 
FAA  has  determined  that  the  expected 
impact  of  this  proposed  rule  is  so 
minimal  that  the  proposed  rule  does  not 
warrant  a  full  evaluation.  We  provide 
the  basis  for  this  determination  as 
follows: 

Currently,  airplane  manufacturers 
must  satisfy  both  part  25  and  the 
European  JAR-25  standards  to 
certificate  transport  category  aircraft  in 
both  the  United  States  and  Europe. 
Meeting  two  sets  of  certification 
requirements  raises  the  cost  of 
developing  a  new  transport  category 
airplane  often  with  no  increase  in 
safety.  In  the  interest  of  fostering 
international  trade,  lowering  the  cost  of 
aircraft  development,  and  making  the 
certification  process  more  efficient,  the 
FAA,  JAA,  and  aircraft  manufacturers 
have  been  working  to  create,  to  the 
maximum  possible  extent,  a  single  set  of 
certification  requirements  accepted  in 
both  the  United  States  and  Europe.  As 
explained  in  detail  previously,  these 
efforts  are  referred  to  as 
"harmonization." 

This  proposal  would  revise  the  FAA 
requirements  for  lower  deck  service 
compartments  on  transport  category 
airplanes  that  are  not  certified  to  be 
occupied  during  takeoff  and  landing.  As 
explained  previously  in  this  preamble, 
this  proposal  would  revise  part  25  to 
include  the  following  "more  stringent" 
requirements  of  the  JAR  standards: 

•  §  25.819(b):  two-way  voice  ' 
communication  systems  between  lower 
deck  service  compartments  and  the 
flight  deck  remain  available  following 
loss  of  the  normal  electrical  power 
generating  system;  and 

•  §  25.819(f):  seats  installed  in  the 
lower  deck  compartment  meet  the 
requirements  of  §  25.785(d),  which 
include  safety  belt  and  either  a  shoulder 
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harness,  and/or  energy  absorbing  rest, 
and/or  elimination  of  injurious  objects 
in  the  head  strike  path. 

This  proposed  riUe  results  from  the 
FAA's  acceptance  of  recommendations 
made  by  ARAC.  We  have  concluded 
that,  for  the  reasons  previously 
discussed  in  the  preamble,  the  adoption 
of  the  proposed  requirements  in  14  CFR 
part  25  is  the  most  efficient  way  to 
harmonize  these  sections  and,  in  so 
doing,  the  existing  level  of  safety  will  be 
preserved. 

There  was  consensus  within  the 
ARAC  members,  comprised  of 
representatives  of  the  affected  industry, 
that  the  requirements  of  the  proposed 
rule  will  not  impose  additional  costs  on 
U.S.  manufacturers  of  part  25  airplanes. 
Concerning  the  cost  impact  of 
complying  with  the  proposed  standard, 
ARAC  states  there  are  apparent 
administrative  savings  for  the  relevant 
airworthiness  authorities  and  indirect 
savings  for  the  general  public.  In  fact, 
ARAC  believes  that  the  industry  would 
estimate  the  cost  burden  being  at  a 
neutral  level.  We  have  reviewed  the  cost 
analysis  provided  by  industry  through 
the  ARAC  process.  A  copy  is  available 
through  the  public  docket.  Based  on  this 
analysis,  we  consider  that  a  full 
regulatory  evaluation  is  not  necessary. 

We  invite  comments  with  supporting 
documentation  regarding  the  regulatory 
evaluation  statements  based  on  ARAC's 
proposal. 

Initial  Regulatory  FlradbilMy 
Determination 

The  Regulatory  Flexibility  Act  (RFA) 
of  1^80,  50  U.S.C.  601-612,  as  amended, 
establishes  "as  a  principle  of  regiUatory 
issuance  that  agencies  shall  endeavor, 
consistent  with  the  objective  of  the  rule 
and  of  applicable  statutes,  to  fit 
regulatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regidatory  proposals 
and  to  explain  the  rationale  for  their 
actions. 

Agenciels  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities.  If 
the  determination  is  that  the  rule  will, 
the  Agency  must  prepare  a  regulatory 
flexibility  analysis  as  described  in  the 

RFA. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 


may  so  certify  and  a  regulatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 

The  FAA  considers  that  this  proposed 
rule  would  not  have  a  significant  impact 
on  a  substantial  number  of  small  entities 
for  two  reasons: 

First,  the  net  effect  of  the  proposed 
rule  is  minimum  regulatory  cost  relief. 
The  proposed  rule  would  require  that 
new  transport  category  airplane 
manufactiuers  meet  just  one 
certification  requirement,  rather  than 
different  standards  for  the  United  Slates 
and  Europe.  Airplane  manufacturers 
already  meet  or  expect  to  meet  this 
standard  as  well  as  the  existing  14  CFR 
part  25  requirement. 

Second,  all  U.S.  transport  category 
airplane  manufacturers  exceed  the 
Small  Business  Administration  small- 
entity  criteria  of  1,500  employees  for 
airplane  manufactiuers.  The  current 
U.S.  part  25  airplane  manufactiuers 
include:  Boeing,  Cessna  Aircraft, 
Gulfstream  Aerospace,  Learjet  (owned 
by  Bombardier),  Lockheed  Martin, 
McDonnell  Douglas  (a  wholly-owned 
subsidiary  of  The  Boeing  Company), 
Raytheon  Aircraft,  and  Sabreliner 
Corporation. 

Given  that  this  proposed  rule  is 
minimally  cost-relieving  and  that  there 
are  no  small  entity  manufacturers  of 
part  25  airplanes,  the  FAA  certifies  that 
this  proposed  rule  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards. 

In  accordance  with  the  above  statute, 
the  FAA  has  assessed  the  potential 
effect  of  the  proposed  rule  and  has 
determined  that  it  complies  with  the 
Act  because  this  rule  would  use 
European  international  standards  as  the 
basis  for  U.S.  standards. 

Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (the  Act),  codified 
in  2  U.S.C.  1532-1538,  enacted  as 
Public  Law  104-4  on  March  22, 1995, 
requires  each  Federal  agency,  to  the 


extent  permitted  by  law,  to  prepare  a 
written  assessment  of  the  effects  of  any 
Federal  mandate  in  a  proposed  or  final 
agency  rule  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year. 

This  proposed  rule  does  not  contain 
a  Federal  intergovernmental  or  private 
sector  mandate  that  exceeds  $100 
million  in  any  year;  therefore,  the 
requirements  of  the  Act  do  not  apply. 

What  Othet  Assessments  Has  the  FAA 
Conducted? 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  proposed 
rule  and  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  The 
FAA  has  determined  that  this  action 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
the  FAA  has  determined  that  this  notice 
of  proposed  rulemaking  would  not  have 
federalism  implications. 

Paperwork  Reduction  Act 

The  Papervjork  Reduction  Act  of  1995 
(44  U.S.C.  3507(d))  requires  that  the 
FAA  consider  the  impact  of  paperwork 
and  other  information  collection 
burdens  imposed  on  the  public.  We 
have  determined  that  there  are  no  new 
information  collection  requirements 
associated  with  this  proposed  rule. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  this  proposed 
regulation. 

EnTiromnental  Analjrsis 

FAA  Order  1050.  ID  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Envirorunental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.  ID, 
appendix  4,  paragraph  4(j),  this 
proposed  rulemaking  action  qualifies  for 
a  categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  proposed 
rule  has  been  assessed  in  accordance 
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with  the  Energy  Policy  and 
Conservation  Act  (EPCA)  and  Public 
Law  94-163,  as  amended  (43  U.S.C. 
6362),  and  FAA  Order  1053.1.  It  has 
been  determined  that  it  is  not  a  major 
regulatory  action  under  the  provisions 
of  the  EPCA. 

Regulations  AfEectiiig  Intrastate 
Aviation  in  Alaska 

Section  1205  of  the  FAA 
Reauthorization  Act  of  1996  (110  Stat. 
3213)  requires  the  Administrator,  when 
modifying  regulations  in  Title  14  of  the 
CFR  in  a  manner  affecting  intrastate 
aviation  in  Alaska,  to  consider  the 
extent  to  which  Alaska  is  not  served  by 
transportation  modes  other  than 
aviation,  and  to  establish  such 
regulatory  distinctions  as  he  or  she 
considers  appropriate.  Because  this 
proposed  rule  would  apply  to  the 
certification  of  future  designs  of 
transport  category  airplanes  and  their 
subsequent  operation,  it  could,  if 
adopted,  affect  intrastate  aviation  in 
Alaska.  The  FAA  therefore  specifically 
requests  comments  on  whether  there  is 
justification  for  applying  the  proposed 
rule  differently  to  intrastate  operations 
in  Alaska. 

Plain  Language 

In  response  to  the  June  1, 1998, 
Presidential  memorandum  regarding  the 
issue  of  plain  language,  the  FAA  re- 
examined the  writing  style  currently 
used  in  the  development  of  regulations. 
The  memorandum  requires  Federal 
agencies  to  communicate  clearly  with 
the  public.  We  are  interested  in  your 
comments  on  whether  the  style  of  this 
document  is  clear,  and  in  any  other 
suggestions  you  might  have  to  improve 
the  clarity  of  FAA  communications  that 
affect  you.  You  can  get  more 
information  about  the  Presidential 
memorandum  and  the  plain  language 
initiative  at  http:// 
www.plainlanguage.gov. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  part  25  of  Title  14, 
Code  of  Federal  Regulations,  as  follows: 

PART  2&-AIRWORTHINESS 
STANDARDS:  TRANSPORT 
CATEGORY  AIRPLANES 

1.  The  authority  citation  for  part  25 
continues  to  read  as  foUbws: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 
44702  and  44704. 


2.  Amend  §  25.819  by  revising 
paragraphs  (b)  and  (f)  to  read  as  follows: 

S2S.819    Lower  deck  surface 
compartments  (including  galleys). 

***** 

(b)  There  must  be  a  means  for  two- 
way  voice  communication  between  the 
fli^t  deck  and  each  lower  deck  service 
compartment,  which  remains  available 
following  loss  of  normal  electrical 
power  generating  system. 

*  *        *        *        • 

(f)  For  each  occupant  permitted  in  a 
lower  deck  service  compartment,  there 
must  be  a  forward  or  aft  facing  seat    , 
which  meets  the  requirements  of 
§  25.785(d).  and  must  be  able  to 
withstand  maximum  flight  loads  when 
occupied. 

*  *        *        *        » 

Issued  in  Renton,  Washington,  on  January 
8,  2002. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
IFR  Doc.  02-1766  Filed  1-23-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  542 
RIN3141-AA24 

Minimum  Internal  Control  Standards; 
Correction 

agency:  National  Indian  Gaming 

Commission. 

ACTION:  Proposed  rule;  correction. 


and  §§  542.20  through  542.23  of  this 
part. 

(2)  Tier  B  gaming  operations  must 
comply  with  §§  542.1  through  542.18. 
and  §§  542.30  through  542.33  of  this 
part. 

(3)  Tier  C  gaming  operations  must 
comply  with  §§542.1  through  542.18, 
and  §§  542.40  through  542.43  of  this 
part. 

•    '    *        *        *        • 

Dated:  January  9.  2002. 
Montie  R.  Deer, 
Chairman. 
Elizabeth  L.  Homer, 
Vice-Chair. 
Teresa  E.  Poust, 
Commissioner. 
(PR  Doc.  02-882  Filed  1-23-02:  8:45  am) 

BILUNG  CODE  7S6S-01-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REQ-125638-01] 
RIN  1545-BAOO 

Guidance  Regarding  Deduction  and 
Capitalization  of  Expenditures 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Advance  notice  of  proposed 

rulemaking. 


summary:  This  document  corrects  part 
542  of  a  proposed  rule  published  in  the 
Federal  Register  on  December  26,  2001. 
regarding  the  Minimum  Internal  Control 
Standards.  This  correction  remedies 
formatting  changes  made  to  the 
proposed  rule  and  clarifies  with  which 
sections  Tribal  gaming  operations  are  to 
comply. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michele  F.  Mitchell.  202-632-7003. 

Correction 

In  the  proposed  rule  FR  Doc. 
01-30788,  beginning  on  page  66500  in 
the  issue  of  December  26,  2001.  make 
the  following  correction: 

1.  On  page  66506,  in  the  second 
colunm,  correct  §  542.3(a)(1)  to  read  as 
follows: 

§  542.3    How  do  I  comply  with  this  part? 

(a)  Compliance  based  upon  tier. 
(1)  Tier  A  gaming  operations  must 
comply  with  §§  542.1  through  542.18, 


SUMMARY:  This  document  describes  and 
explains  rules  and  standards  that  the 
IRS  and  Treasiuy  Department  expect  to 
propose  in  2002  in  a  notice  of  proposed 
rulemaking  that  will  clarify  the 
application  of  section  263(a)  of  the 
Internal  Revenue  Code  to  expenditures 
incurred  in  acquiring,  creating,  or 
enhancing  certain  intangible  assets  or 
benefits.  This  document  also  invites 
comments  from  the  public  regarding 
these  standards.  All  materials  submitted 
will  be  available  for  public  inspection 
and  copying. 

DATES:  Written  and  electronic  comments 
must  be  submitted  by  March  25.  2002. 

ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-1 25638-01),  room 
5226,  Internal  Revenue  Service.  POB 
7604.  Ben  Franklin  Station.  Washington, 
DC  20044.  Submissions  may  be  hand 
delivered  Monday  through  Friday 
between  the  hours  of  8  a.m.  and  5  p.m. 
to:  CC:ITA:RU  (REG-1 25638-01), 
Courier's  Desk.  Internal  Revenue 
Service.  1111  Constitution  Avenue  NW.. 
Washington,  DC.  Alternatively, 
taxpayers  may  send  submissions 
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electronically  via  the  Internet  by 
selecting  the  "Tax  Regs"  option  on  the 
IRS  Home  Page,  or  directly  to  the  IRS 
Internet  site  at  http:// 
www.irs.  ustreas.gov/tax__regs/ 
regslist.html.  I 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions,  Guy  Traynor 
(202)  622-7180:  concerning  the 
proposals,  Andrew  J.  Keyso  (202)  927- 
9397  (not  toll-free  numbers). 
SUPPLEMENTARY  INFORMATION:  The  IRS 
and  Treasury  Department  are  reviewing 
the  application  of  section  263(a)  of  the 
Internal  Revenue  Code  to  expenditures 
that  result  in  taxpayers  acquiring, 
creating,  or  enhancing  intangible  assets 
or  benefits.  This  document  describes 
and  explains  rules  and  standards  that 
the  IRS  and  Treasury  Department  expect 
to  propose  in  2002  in  a  notice  of 
proposed  rulemaking. 

A  fundamental  purpose  of  section 
263(a)  is  to  prevent  the  distortion  of 
taxable  income  through  current 
deduction  of  expenditures  relating  to 
the  production  of  income  in  future 
taxable  years.  See  Commissioner  v. 
Idaho  Power  Co.,  418  U.S.  1, 16  (1974). 
Thus,  the  Supreme  Court  has  held  that 
expenditures  that  create  or  enhance 
separate  and  distinct  assets  or  produce 
certain  other  future  benefits  of  a 
significant  nature  must  be  capitalized 
under  section  263(a).  See  fNDOPCO. 
Inc.  V.  Commissioner,  503  U.S.  79 
(1992);  Commissioner  V.  Lincoln 
Savings  6- Loan  Ass'n,  403  U.S.  345 

(1971). 

The  difficulty  of  translating  general 
capitalization  principles  into  clear, 
consistent,  and  administrable  standards 
has  been  recognized  for  decades.  See 
Welch  V.  HeWering.  290  U.S.  111.  114- 
15  (1933).  Because  courts  focus  on 
particular  facts  before  them,  the  results 
reached  by  the  courts  are  often  difficult 
to  reconcile  and,  particularly  in  recent 
years,  have  contributed  to  substantial 
uncertainty  and  controversy.  The  IRS 
and  Treasury  Department  are  concerned 
that  the  current  level  of  imcertainty  and 
controversy  is  neither  fair  to  taxpayers 
nor  consistent  with  sound  and  efficient 
tax  administration.  { 

Recently,  much  of  the  uncertainty  and 
controversy  in  the  capitalization  area 
has  related  to  expenditures  that  create 
or  enhance  intangible  assets  or  benefits. 
To  clarify  the  application  of  section 
263(a),  the  forthcoming  notice  of 
proposed  rulemaking  will  describe  the 
specific  categories  of  expenditures 
incyired  in  acquiring,  creating,  or 
enhancing  intangible  assets  or  benefits 
that  taxpayers  are  required  to  capitalize. 
In  addition,  the  forthcoming  notice  of 
proposed  rulemaking  will  recognize  that 


many  expenditures  that  create  or 
enhance  intangible  assets  or  benefits  do 
not  create  the  type  of  future  benefits  for 
which  capitalization  xmder  section 
263(a)  is  appropriate,  particularly  when 
the  administrative  and  record  keeping 
costs  associated  with  capitalization  are 
weighed  against  the  potential  distortion 
of  income. 

To  reduce  the  administrative  and 
compliance  costs  associated  with 
section  263(a),  the  forthcoming  notice  of 
proposed  rulemaking  is  expected  to 
provide  safe  harbors  and  simplifying 
assimiptions  including  a  "one-year 
rule,"  under  which  expenditures 
relating  to  intangible  assets  or  benefits 
whose  lives  are  of  a  relatively  short 
duration  are  not  required  to  be 
capitalized,  and  "de  minimis  rules." 
under  which  certain  types  of 
expenditures  less  than  a  specified  dollar 
amount  are  not  required  to  be 
capitalized.  The  IRS  and  Treasury 
Department  are  also  considering 
additional  administrative  relief,  for 
example,  by  providing  a  "regular  and 
reciuxing  rule,"  under  which 
transaction  costs  incurred  in 
transactions  that  occur  on  a  regular  and 
recurring  basis  in  the  routine  operation 
of  a  taxpayer's  trade  or  business  are  not 
required  to  be  capitalized. 

The  proposed  standards  and  rules 
described  in  this  document  will  not 
alter  the  manner  in  which  provisions  of 
the  law  other  than  section  263(a)  (e.g., 
sections  195,  263(g).  263(h).  or  263A) 
apply  to  determine  the  correct  tax 
treatment  of  an  item.  Moreover,  these 
standards  and  rules  will  not  address  the 
treatment  of  costs  other  than  those  to 
acquire,  create,  or  enhance  intangible 
assets  or  benefits,  such  as  costs  to  repair 
or  improve  tangible  property.  The  IRS 
and  Treasury  Department  are 
considering  separate  guidance  to 
address  these  other  costs. 

The  following  discussion  describes 
the  specific  expenditures  to  acqiure, 
create,  or  enhance  intangible  assets  or 
benefits  for  which  the  IRS  and  Treasury 
Department  expect  to  require 
capitalization  in  the  forthcoming  notice 
of  proposed  ndemaking.  The  IRS  and 
Treasury  Department  anticipate  that 
other  expenditures  to  acquire,  create,  or 
enhance  intangible  assets  or  benefits 
generally  will  not  be  subject  to 
capitalization  under  section  263(a). 

A.  Amounts  Paid  To  Acquire  Intangible 
Property 


1.  Amounts  Paid  To  Acquire  Financial 
Interests 

Under  the  expected  regidations, 
capitalization  will  be  required  for  an 
amount  paid  to  piut:hase.  originate,  or 


otherwise  acquire  a  security,  option,  any 
other  financial  interest  described  in 
section  197(e)(1),  or  any  evidence  of 
indebtedness.  For  a  discussion  of  • 
related  transaction  costs  see  section  C  of 
this  docimient. 

For  example,  a  financial  institution 
that  acquires  portfolios  of  loans  from 
another  person  or  originates  loans  to 
borrowers  would  be  required  to 
capitalize  the  amounts  paid  for  the 
portfolios  or  the  amounts  loaned  to 
borrowers. 

ft 

2.  Amounts  Paid  To  Acquire  Intangible 
Property  From  Another  Person 

Under  the  expected  regulations, 
capitalization  will  be  required  for  an 
amoimt  paid  to  another  person  to 
purchase  or  otherwise  acquire 
intangible  property  from  that  person. 
For  a  discussion  of  related  transaction 
costs  see  section  C  of  this  document. 

For  example,  an  amoimt  paid  to   • 
another  person  to  acquire  an 
amortizable  section  197  intangible  from 
that  person  woidd  be  capitalized.  Thus, 
a  taxpayer  that  acquires  a  customer  base 
from  another  person  would  be  required 
to  capitalize  the  amount  paid  to  that 
person  in  exchange  for  the  customer 
base.  On  the  other  hand,  a  taxpayer  that 
incurs  costs  to  create  its  own  customer 
base  through  advertising  or  other 
expenditures  that  create  customer 
goodwill  would  not  be  required  to 
capitalize  such  costs  under  this  rule. 

B.  Amounts  Paid  To  Create  or  Enhance 
Certain  Intangible  Rights  or  Benefits 

1.12-Month  Rule 

The  IRS  and  Treasury  Department 
expect  to  propose  a  12-month  rule 
applicable  to  expenditures  paid  to 
create  or  enhance  certain  intangible 
rights  or  benefits.  Under  the  rule, 
capitalization  under  section  263(a) 
woiUd  not  be  required  for  an 
expenditiire  described  in  the  following 
paragraphs  2  through  8  unless  that 
expenditure  created  or  enhanced 
intangible  rights  or  benefits  for  the 
taxpayer  that  extend  beyond  the  earlier 
of  (i)  12  months  after  the  first  date  on 
which  the  taxpayer  realizes  the  rights  or 
benefits  attributable  to  the  expenditure, 
or  (ii)  the  end  of  die  taxable  year 
following  the  taxable  year  in  which  the 
expenditure  is  incurred. 

The  IRS  and  Treasury  Department 
request  comments  on  how  die  12-month 
rule  might  apply  to  expenditures  paid  to 
create  or  enhance  rights  of  indefinite 
duration  and  contracts  subject  to 
termination  provisions.  For  example, 
comments  are  requested  on  whether 
costs  to  create  contract  rights  that  are 
terminable  at  will  without  substantial 
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penalties  would  not  be  subject  to 
capitalization  as  a  result  of  the  12- 
month  rule. 

2.  Prepaid  Items 

Subject  to  the  12-month  rule,  the  IRS 
and  Treasury  Department  expect  to 
propose  a  rule  that  requires 
capitalization  of  an  amount  prepaid  for 
goods,  services,  or  other  benefits  (such 
as  insurance)  to  be  received  in  the 
futiue. 

For  example,  a  taxpayer  that  prepays 
the  premium  for  a  3-year  insurance 
policy  would  be  required  to  capitalize 
such  amoimt  under  the  rule. 

Similarly,  a  calendar  year  taxpayer 
that  pays  its  insurance  premium  on 
December  1,  2002,  for  a  12-month  policy 
beginning  the  following  February  would 
be  required  to  capitalize  the  amount  of 
the  expenditure.  The  12-month  rule 
would  not  apply  liecause  the  benefit 
attributable  to  the  expenditure  would 
extend  beyond  the  end  of  the  taxable 
year  following  the  taxable  year  in  which 
the  expenditure  was  incurred.  On  the 
other  hand,  if  the  insurance  contract 
had  a  term  beginning  on  December  15, 
2002,  the  taxpayer  could  deduct  the 
premium  expenditure  under  the  12- 
month  rule  because  the  benefit  neither 
extends  more  than  12  months  beyond 
December  15,  2002  (the  first  date  the 
benefit  is  realized  by  the  taxpayer)  nor 
beyond  the  taxable  year  following  the 
year  the  expenditure  was  incurred. 

3.  Certain  Market  Entry  Payments 

Subject  to  the  12-month  rule,  the  IRS 
and  Treasury  Department  expect  to 
propose  a  rule  that  requires 
capitalization  of  an  amount  paid  to  an 
organization  to  obtain  or  renew  a 
membership  or  privilege  from  that 
organization. 

For  example,  subject  to  the  12-month 
rule,  the  rule  would  require 
capitalization  of  costs  to  obtain  a  stock 
trading  privilege,  admission  to  practice 
medicine  at  a  hospital,  and  access  to  the 
multiple  listing  service.  The  rule  does 
not  contemplate  requiring  capitalization 
for  costs  to  obtain  ISO  9000  certification 
or  similar  costs. 

4.  Amounts  Paid  To  Obtain  Certain 
Rights  From  a  Governmental  Agency 

Subject  to  the  12-month  rule,  the  IRS 
and  Treasury  Department  expect  to 
propose  a  rule  that  requires 
capitalization  of  an  amount  paid  to  a 
governmental  agency  for  a  trade  name, 
trademark,  copyright,  license,  permit,  or 
other  right  granted  by  that  governmental 
agency. 

For  example,  under  the  rule,  a 
restaurant  would  be  required  to 
capitalize  the  amount  paid  to  a  state  to 


obtain  a  license  to  serve  alcoholic 
beverages  that  is  valid  indefinitely. 

5.  Amounts  Paid  To  Obtain  or  Modify 
Contract  Rights 

Subject  to  the  12-month  rule,  the  IRS 
and  Treasury  Department  expect  to 
propose  a  rule  that  requires 
capitalization  of  amounts  in  excess  of  a 
specified  dollar  amount  (e.g.,  $5,000) 
paid  to  another  person  to  induce  that 
person  to  enter  into,  renew,  or 
renegotiate  an  agreement  that  produces 
contract  rights  enforceable  by  the 
taxpayer,  including  payments  for  leases, 
covenants  not  to  compete,  licenses  to 
use  intangible  property,  customer 
contracts  and  supplier  contracts.  The 
IRS  and  Treasury  Department  request 
comments  on  whether  there  are 
standards  other  than  the  standard 
described  above  that  would  be  more 
appropriate  for  determining  whether 
expenditures  related  to  the  creation  or 
enhancement  of  contractual  rights 
should  be  capitalized. 

Subject  to  the  12-month  rule,  this  rule 
would  require  a  lessee  to  capitalize  an 
amoimt  paid  to  a  lessor  in  exchange  for 
the  lessor's  agreement  to  enter  into  a 
lease.  This  rule  also  would  require  a 
lessee  to  capitalize  an  amount  paid  to  a 
lessor  in  exchange  for  the  lessor's 
agreement  to  terminate  a  lease  and  enter 
into  a  new  lease.  See,  e.g.,  U.S.  Bancorp 
v.  Commissioner,  111  T.C.  231  (1998). 
However,  this  rule  would  not  require  a 
lessee  to  capitalize  an  amount  paid  to  a 
lessor  to  terminate  a  lease  where  the 
parties  do  not  enter  into  a  new  or 
renegotiated  agreement.  This  rule  also 
would  not  require  a  taxpayer  to 
capitalize  a  payment  that  does  not 
create  enforceable  contract  rights  but, 
for  example,  merely  creates  an 
expectation  that  a  customer  or  supplier 
will  maintain  its  business  relationship 
with  the  taxpayer.  See,  e.g.,  Van 
Iderstine  Co.  v.  Commissioner,  261>F.2d 
211  (2nd  Cir.  1958). 

6.  Amounts  Paid  To  Terminate  Certain 
Contracts 

Subject  to  the  12-month  rule,  the  ERS 
and  Treasury  Department  expect  to 
propose  a  rule  that  requires 
capitalization  of  an  amount  paid  by  a 
lessor  to  a  lessee  to  induce  the  lessee  to 
terminate  a  lease  of  real  or  tangible 
personal  property  or  by  a  taxpayer  to 
terminate  a  contract  that  grants  another 
person  the  exclusive  right  to  conduct 
business  in  a  defined  geographic  area. 

For  example,  imder  the  rule,  a  lessor 
that  pays  a  lessee  to  terminate  a  lease  of 
real  property  with  a  remaining  term  of 
24  months  would  be  required  to 
capitalize  such  payment.  See,  e.g.. 
Peerless  Weighing  and  Vending 


Machine  Corp.  v.  Commissioner,  52  T.C. 
850  (1969).  On  the  other  hand,  if  the 
lease  had  a  remaining  term  of  6  months, 
the  12-month  rule  would  apply,  and  the 
taxpayer  would  not  be  required  to 
capitalize  the  termination  payment 
under  the  rule. 

As  a  further  example,  where  a 
taxpayer  grants  another  person  the 
exclusive  right  to  develop  the  taxpayer's 
motel  chain  in  four  states,  and  the 
taxpayer  later  pays  that  other  person  to 
terminate  such  right  at  a  time  when  the 
remaining  useful  life  of  the  right  is  5 
years,  the  taxpayer  would  be  required  to 
capitalize  the  termination  payment 
under  the  rule.  See  Rodeway  Inns  of 
America  v.  Commissioner,  63  T.C.  414 
(1974). 


7.  Amounts  Paid  in  Connection  With' 
Tangible  Property  Owned  by  Another 

Subject  to  the  12-month  rule,  the  IRS 
and  Treasury  Department  expect  to 
propose  a  rule  that  requires 
capitalization  of  amounts  in  excess  of  a 
specified  dollar  amount  paid  to 
facilitate  the  acquisition,  production,  or 
installation  of  tangible  property  that  is 
owned  by  a  person  other  than  the 
taxpayer  where  the  acquisition, 
production,  or  installation  of  the 
tangible  property  results  in  the  type  of 
intangible  future  benefit  to  the  taxpayer 
for  which  capitalization  is  appropriate. 
This  rule  would  apply  even  though 
there  is  no  contractual  relationship 
between  the  taxpayer  and  the  other 
person.  This  rule  is  intended  to  require 
capitalization  of  expenditures  that 
produce  intangible  future  benefits 
similar  to  those  that  were  in  issue  in 
Kauai  Terminal  Ltd.  v.  Commissioner. 
36  B.T.A.  893  (1937)  (expenditure 
incurred  to  construct  a  publicly  owned 
breakwater  for  the  purpose  of  increasing 
taxpayer's  freight  lighterage  operation). 
The  IRS  and  Treasury  Department 
request  comments  on  standards  that  can 
be  established  to  ensure  that  the 
expenditures  described  in  this  rule 
result  in  the  type  of  future  benefits  that 
are  similar  to  those  in  Kauai  Terminal 
and  therefore  should  be  capitalized.  The 
IRS  and  Treasury  Department  also 
request  comments  on  whether  safe 
harbors  or  dollar  thresholds  should  be 
used  to  determine  whether 
capitalization  of  such  expenditures  is 
appropriate  under  section  263(a). 

8.  Defense  or  Perfection  of  Title  to 
Intangible  Property 

Subject  to  the  12-month  rule,  the  IRS 
and  Treasury  Department  expect  to 
propose  a  rule  that  requires 
capitalization  of  amounts  paid  to  defend 
or  perfect  tide  to  intangible  property. 
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For  example,  under  the  rule,  if  a 
taxpayer  and  another  person  both  claim 
title  to  a  particular  trademark,  the 
taxpayer  must  capitalize  any  amount 
paid  to  the  other  person  for 
relinquishment  of  such  claim.  See,  e.g., 
/./.  Case  Company  V.  United  States.  32 
F.Supp.  754  (Ct.  CI.  1940). 

C.  Tmnsaction  Costs 

The  IRS  and  Treasury  Department 
expect  to  propose  a  rule,  that  requires  a 
taxpayer  to  capitalize  certain  transaction 
costs  that  facilitate  the  taxpayer's 
acquisition,  creation,  or  erihancement  of 
intangible  assets  or  benefits  described 
above  (regardless  of  whether  a  payment 
described  in  sections  A  or  B  of  this 
document  is  made).  In  addition,  this 
rule  would  require  a  taxpayer  to 
capitalize  transaction  costs  that 
facilitate  the  taxpayer's  acquisition, 
creation,  restructimng,  or  reorganization 
of  a  business  entity,  an  applicable  asset 
acquisition  within  the  meaning  of 
section  1060(c),  or  a  transaction 
involving  the  acquisition  of  capital, 
including  a  stock  issuance,  borrowing, 
or  recapitalization.  However,  this  rule 
would  not  require  capitalization  of 
employee  compensation  (except  for 
bonuses  and  commissions  that  are  paid 
with  respect  to  the  transaction),  fixed 
overhead  (e.g.,  rent,  utilities  and 
depreciation),  or  costs  that  do  not 
exceed  a  specified  dollar  amoimt,  such 
as  $5,000.  The  IRS  and  Treasury 
Department  request  comments  on  how 
expenditures  should  be  aggregated  for 
purposes  of  applying  the  de  minimis 
exception,  whether  the  de  minimis 
exception  should  allow  a  deduction  for 
the  threshold  amount  where  the 
aggregate  transaction  costs  exceed  the 
threshold  amoimt,  and  whether  there 
are  certain  expenditures  for  which  the 
de  minimis  exception  should  not  apply 
(e.g..  commissions). 

The  IRS  and  Treasury  Department  are 
considering  alternative  approaches  to 
minimize  uncertainty  and  to  ease  the 
administrative  burden  of  accounting  for 
transaction  costs.  For  example,  the  rules 
could  allow  a  deduction  for  all 
employee  compensation  (including 
bonuses  and  commissions  that  are  paid 
with  respect  to  the  transaction),  be 
based  on  whether  the  transaction  is 
regular  or  recurring,  or  follow  the 
finiEmcial  or  regulatory  accoimting 
treatment  of  the  transaction.  The  IRS 
and  Treasury  Department  request 
comments  on  whether  the  recurring  or 
nonrecuiring  nature  of  a  transaction  is 
an  appropriate  consideration  in 
determining  whether  an  expenditure  to 
facilitate  the  transaction  must  be 
capitalized  imder  section  263(a)  and.  if 
so.  what  criteria  shoiild  be  appUed  in 


distinguishing  between  recurring  and 
nonrecurring  transactions.  In  addition, 
the  IRS  and  Treasury  Department 
request  comments  on  whether  a 
taxpayer's  treatment  of  transaction  costs 
for  financial  or  regulatory  accoimting 
purposes  should  be  taken  into  account 
when  developing  simplifying 
assumptions. 

For  example,  under  the  rule  described 
above,  a  taxpayer  would  be  required  to 
capitalize  legal  fees  in  excess  of  the 
threshold  dollar  amount  paid  to  its 
outside  attorneys  for  services  rendered 
in  drafting  a  3-year  covenant  not  to 
compete  because  such  costs  facilitated 
the  creation  of  the  covenant  not  to 
compete.  Similarly,  the  rule  would  ' 
require  a  taxpayer  to  capitalize  legal  fees 
in  excess  of  die  threshold  dollar  amount 
paid  to  its  outside  attorneys  for  services 
rendered  in  defending  a  trademark 
owned  by  the  taxpayer. 

Conversely,  a  taxpayer  that  originates 
a  loan  to  a  borrower  in  the  course  of  its 
lending  business  would  not  be  required 
to  capitalize  amounts  paid  to  secure  a 
credit  history  and  property  appraisal  to 
facilitate  the  loan  where  the  total 
amount  paid  with  respect  to  that  loan 
does  not  exceed  the  threshold  dollar 
amount.  The  taxpayer  also  would  not  be 
required  to  capitalize  the  amount  of 
salaries  paid  to  employees  or  overhead 
costs  of  the  taxpayer's  loan  origination 
department. 

In  addition,  the  rule  would  require  a 
corporate  taxpayer  to  capitalize  legal 
fees  in  excess  of  the  threshold  dollar 
amount  paid  to  its  outside  counsel  to 
facilitate  an  acquisition  of  all  of  the 
taxpayer's  outstanding  stock  by  an 
acquirer.  See,  e.g..  INDOPCO.  Inc.  v. 
Commissioner,  503  U.S.  79  (1992). 
However,  the  rule  would  not  require 
capitalization  of  the  portion  of  officers' 
salaries  that  is  allocable  to  time  spent  by 
the  officers  negotiating  the  acquisition. 
Cf.  Wells  Fargo  &■  Co.  v.  Commissioner, 
224  F.3d  874  (8th  Cir.  2000). 

The  rule  also  would  not  require 
capitalization  of  post-acquisition 
integration  costs  or  severance  payments 
made  to  employees  as  a  result  of  an 
acquisition  transaction  because  such 
costs  do  not  facilitate  the  acquisition. 

D.  Other  Items  on  Which  Public 
Comment  is  Requested 

1.  Other  Costs  of  Creating,  Acquiring  or 
Enhancing  Intangible  Assets  or  Benefits 
That  Require  Capitalization 

The  IRS  and  Treasury  Department  are 
considering  what  general  principles  of 
capitalization  should  be  used  to  identify 
the  costs  of  acquiring,  creating,  or 
enhancing  intangible  assets  or  benefits 
that  should  be  capitalized  under  section 


263(a)  but  are  not  described  above.  The 
IRS  and  Treasury  Department  anticipate 
that  these  general  principles  will  apply ' 
in  rare  and  unusual  circumstances  to 
require  capitalization  of  costs  th^  are 
similar  to  those  described  above. 
Comments  are  requested  on 
capitalization  principles  (for  example,  a 
separate  and  distinct  asset  test  or  a 
significant  future  benefit  test)  that  can 
be  used  to  identify  other  costs  that 
should  be  capitalized  under  section 
263(a)  and  the  administrability  of  such 
principles.  The  IRS  and  Treasury 
Department  also  request  comments  on 
other  categories  of  costs  associated  with 
intangible  assets  or  benefits  that  should 
be  capitalized  under  section  263(a),  but 
are  not  described  above. 


2.  Book-Tax  Confoirmity 

The  IRS  and  Treasury  Department 
request  comments  on  whether  there  are 
types  of  expenditures  other  than  those 
discussed  above  for  which  the 
taxpayer's  treatment  for  financial  or 
regulatory  accounting  purposes  should 
be  taken  into  account  in  determining  the 
treatment  for  federal  income  tax 
purposes  or  to  simplify  tax  reporting. 

3.  Amortization  Periods 

Certain  intangibles  have  readily 
ascertainable  useful  lives  that  can  be 
determined  with  reasonable  accuracy, 
while  others  do  not.  The  IRS  and 
Treasury  Department  expect  to  provide 
safe  harbor  recovery  periods  and 
methods  for  certain  capitalized 
expenditures  that  do  not  have  readily 
ascertainable  useful  lives.  Comments  are 
requested  regarding  whether  guidance 
should  provide  one  uniform  period  or 
multiple  recovery  periods  and  what  the 
recovery  periods  and  methods  should 
be. 

4.  De  Minimis  Rules 

The  IRS  and  Treasury  Department 
request  comments  on  whether  there  are 
types  of  expenditures  other  than  those 
discussed  above  for  which  it  would  he- 
appropriate  to  prescribe  de  minimis 
rules  diat  would  not  require 
capitalization  under  section  263(a).  If 
there  arie  such  categories  or  thresholds, 
comments  are  requested  on  how 
expenditures  would  be  aggregated  in 
applying  these  de  minimis  rules. 

5.  Costs  of  Software 

The  IRS  and  Treasury  Department 
request  comments  on  what  rules  and 
principles  should  be  used  to  distinguish 
acquired  software  from  developed 
software  and  the  administrability  of 
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those  rules  and  principles.  See  Rev. 
Proc.  2000-50,  2000-2  C.B.  601. 

Heather  C.  Maloy. 

Associate  Chief  Counsel  (Income  Tax  & 
Accounting). 

|FR  Doc.  02-1678  Filed  1-23-02:  8:45  ami 
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DEPARTMENT  OF  LABOR 

OccufMtional  Safety  and  Heattli 
Administration 

29  CFR  Part  1910 
[Docket  No.  H-371] 
RIN  1218-AB46 

Occupational  Exposure  to 
Tubercuiosis 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA),  Labor. 
ACTION:  Limited  re-opening  of  the 
rulemaking  record  for  Occupational 
Exposure  to  Tuberculosis  ("TB). 

SUMMARY:  The  Agency  is  re-opening  the 
record  in  the  TB  rulemaking  to  allow 
interested  persons  to  review  the 
National  Academy  of  Sciences/Institute 
of  Medicine  (NAS/IOM)  report. 
"Tuberculosis  in  the  Workplace"  and 
the  comments  by  the  peer  reviewers  on 
OSHA's  draft  final  risk  assessment.  This 
record  re-opening  is  limited  to  the  draft 
final  risk  assessment,  the  peer  review 
comments  on  that  assessment,  and  the 
NAS/IOM  report. 

DATES:  Comments  and  data  must  be 
postmarked  no  later  than  March  25. 
2002.  Comments  submitted 
electronically  or  by  FAX  must  be 
submitted  by  March  25.  2002. 
ADDRESSES:  Send  two  copies  of  your 
comments  to:  Docket  Office.  Docket  H- 
371,  Room  N-2625.  Occupational  Safety 
and  Health  Administration.  U.S. 
Department  of  Labor,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210. 
Conunents  of  10  pages  or  fewer  may  be 
transmitted  by  FAX  to:  202-693-1648, 
provided  that  the  original  and  one  copy 
of  the  comment  are  sent  to  the  Docket 
Office  immediately  thereafter. 

You  may  also  submit  comments 
electronically  to  http:// 
ecomments.osha.gov.  Information  such 
as  studies  and  journal  articles  cannot  be 
attached  to  electronic  submissions  and 
must  be  submitted  in  duplicate  to  the 
docket  office  address  listed  above.  Such 
attachments  must  clearly  identify  the 
respondent's  electronic  submission  by 
name.  date,  and  subject,  so  that  they  can 
be  attached  to  the  correct  submission. 

The  entire  record  for  the  TB 
rulemaking,  including  the  peer 


reviewers'  reports.  OSHA's  draft  final 
risk  assessment  and  the  NAS/IOM 
report,  is  available  for  inspection  and 
copying  in  the  Docket  Office.  Docket  H- 
371,  telephone  202-693-2350. 
FOR  FURTHER  INFORMATION  CONTACT: 
Amanda  Edens,  Directorate'of  Health 
Standards  Programs,  Occupational 
Safety  and  Health  Administration. 
Room  N-3718.  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  Telephone  (202) 
693-2270.  FAX  (202)  693-1678. 
SUPPLEMENTARY  INFORMATION:  On 
October  17,  1997,  OSHA  published  a 
proposed  standard  for  Occupational 
Exposure  to  TB  (62  FR  54160).  hi  the 
proposal,  the  Agency  made  a  - 
preliminary  determination  based  on  a 
review  of  the  available  data  that  workers 
in  hospitals,  nursing  homes,  hospices, 
correctional  facilities,  homeless  shelters, 
and  certain  other  work  settings  are  at 
significant  risk  of  incurring  TB  infection 
while  caring  for  their  patients  and 
clients  or  performing  certain  procedures 
potentially  involving  exposure  to  TB. 
Many  persons  submitted  comments 
addressing  OSHA's  preliminary 
quantitative  risk  assessment  and 
suggested  that  OSHA  should  use  more 
current  data  in  developing  its  final 
quantitative  risk  assessment.  In 
response  to  these  concerns,  OSHA 
reopened  the  rulemaking  record  to 
solicit  data  and  comments  with  respect 
to  assessing  the  occupational  risk  of  TB 
infection  and  disease  (64  FR  34625,  June 
28, 1999).  In  addition,  the  Agency 
provided  a  draft  of  its  final  risk 
assessment  (Ex.  184)  for  peer  review  to 
two  experts  in  the  fields  of  TB 
epidemiology  and  risk  assessment.  The 
peer  reviewers  selected  were  Dr. 
Richard  Menzies  and  Dr.  Mark  Nicas. 
Dr.  Menzies,  Professor  and  Director  of 
the  Respiratory  Epidemiology  Unit  at 
McGill  University  in  Montreal,  Canada, 
is  a  physician  experienced  in  the 
epidemiology,  diagnosis  and  treatment 
of  TB  and  is  a  recognized  research 
scientist,  having  published  numerous 
scientific  papers  in  the  area  of 
occupational  exposure  to  and  treatment 
of  TB.  Dr.  Menzies  is  also  an  expert  in 
the  use  of  tuberculin  skin  testing  as  a 
diagnostic  for  infection.  Dr.  Mark  Nicas, 
Professor  at  the  University  of  California 
Berkeley  and  a  Certified  Industrial 
Hygienist,  is  a  recognized  research 
scientist,  having  published  numerous 
scientific  papers  in  the  area  of 
occupational  exposure  to  TB  and  the 
development  of  mathematical  models 
for  TB  transmission.  These  two 
reviewers  evaluated  the  overall 
methodology  used  by  OSHA  in  the  draft 
final  risk  assessment,  the 


appropriateness  of  these  studies  for  the 
exposure  scenarios,  the  adequacy  of  the 
mathematical  models,  the  values  of  the 
parameters  used  to  estimate  the  TB  case 
activation  and  death  rates,  the  use  and 
estimates  of  state  background  infection 
rates,  and  the  uncertainties  associated 
with  the  OSHA  risk  estimates.  (Exs.  185 
and  186) 

In  1999,  the  U.S.  Congress  requested 
that  the  National  Academy  of  Sciences 
undertake  a  short-term  study  of 
occupational  TB  (Public  Law  106-113) 
including  evaluation  of  the  risks  to 
health  care  workers  due  to  occupational 
exposure  to  TB,  the  extent  to  which  the 
TB  guidelines  of  the  Centers  for  Disease 
Control  and  Prevention  are  being 
implemented,  and  the  effectiveness  of 
an  OSHA  TB  standard  to  protect 
workers  from  occupational  exposure  to 
TB.  The  report  that  was  prepared  by  the 
lOM,  the  health  policy  arm  of  the 
Academy,  was  released  on  January  16, 
2001.  In  view  of  the  significance  of  this 
report,  OSHA  is  placing  it  in  the  record 
for  comment.  (Ex.  187) 

Authority:  This  document  was  prepared 
under  the  direction  of  |ohn  L.  Henshaw. 
Assistant  Secretan,'  of  Labor  for  Occupational 
Safety  and  Health.  U.S.  Department  of  Labor, 
200  Constitution  Avenue,  NW.  Washington, 
DC  20210.  It  is  issued  under  section  6(b)  of 
the  Occupational  Safety  and  Health  Act  of 
1970  (29  U.S.C.  655),  Secretar\  of  Labors 
Order  No.  3-2000  (65  FR  5001 7)  and  29  CFR 
part  1911. 

Signed  at  Washington.  DC,  this  17th  day  of 
January,  2002. 
lolm  L.  Henshaw. 
Assistant  Secretary  of  Labor. 
|FR  Doc.  02-1712  Filed  1-23-02;  8:45  am] 
BHJJNG  CODE  4S10-3ft-P 


DEPARTIMENT  OF  TRANSPORTATION 

Saint  Lawrence  Seaway  Development 
Corporation 

33  CFR  Part  401 

[Docket  No.  SLSOC  2002-1 1358] 

RIN  2135-AA13 

Seaway  Regulations  and  Rules:  Ballast 
Water 

AGENCY:  Saint  Lawrence  Seaway 
Development  Corporation,  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Saint  Lawrence  Seaway 
Development  Corporation  (SLSDC)  and 
the  St.  Lawrence  Seaway  Management 
Corporation  (SLSMC)  of  Canada,  under 
international  agreement,  jointly  publish 
and  presently  administer  the  St. 
Lawrence  Seaway  Regulations  and 
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Rules  (Practices  and  Procedures  in 
Canada)  in  their  respective  jurisdictions 
Under  agreement  with  the  SLSMC,  the 
SLSDC  is  proposing  to  amend  the  joint 
regulations  to  make  compliance  with 
apphcable  Great  Lakes  shipping 
industry  codes  for  ballast  water 
management  practices  a  mandatory 
prerequisite  for  clearance  of  a 
commercial  vessel  for  transit  of  the 
Seaway  system  in  support  of  assuring 
the  Continued  control  of  the 
introduction  of  aquatic  nuisance  species 
(ANS)  in  the  Great  Lakes  Seaway    . 
System. 

DATES:  Any  party  wishing  to  present 
views  on  the  proposed  amendments 
may  file  comments  with  the  Corporation 
on  or  before  February  25,  2002. 
ADDRESSES:  Signed,  written  comments 
should  refer  to  the  docket  niimber 
appearing  at  the  top  of  this  document 
and  must  be  submitted  to  the  Docket 
Clerk,  U.S.  DOT  Dockets,  Room  PL-401. 
400  Seventh  Street.  SW..  Washington. 
DC  20590-0001.  Written  comments  may 
also  be  submitted  electronically  at 
http:  //dmses.dot.gov/oubmit/ 
BlaniiDSS.asp.  All  comments  received 
will  be  available  for  examination 
between  9  a.m.  and  5  p.m.,  E.T., 
Monday  through  Friday,  except  federal 
hoUdays.  Those  desiring  notification  of 
receipt  of  comments  must  include  a  self- 
addressed,  stamped  envelope  or 
postcard.  [ 

FOR  FURTHER  INFORMATION  CONTACT: 
Marc  C.  Owen,  Chief  Counsel.  Saint 
Lawrence  Seaway  Development 
Corporation,  400  Seventh  Street,  SW., 
Washington,  DC  20590,  (202)  366-6823. 
SUPPlfMENTARY  INFORMATON:  The  Saint 
Lawrence  Seaway  Development 
Corporation  (SLSDC)and  the  St. 
Lawrence  Seaway  Management 
Corporation  (SLSMC)of  Canada,  under 
international  agreement,  jointly  publish 
and  presently  administer  the  St. 
Lawrence  Seaway  Regulations  and 
Rules  (Practices  and  Procedures  in 
Canada)  in  their  respective  jtirisdictions. 
Under  agreement  with  the  SLSMC,  the 
SLSDC  is  proposing  to  amend  the  joint 
regulations  to  make  compliance  with 
applicable  Great  Lakes  shipping 
industry  codes  for  ballast  water 
management  practices  a  mandatory 
prerequisite  for  clearance  of  a 
commercial  vessel  for  transit  of  the 
Seaway  system  in  support  of  assuring 
the  continued  control  of  the 
introduction  of  aquatic  nuisance  species 
(ANS)  in  the  Great  Lakes  Seaway 
System.  This  requirement  would  go  into 
effect  beginning  in  the  2002  navigation 
season.  This  vnll  be  in  addition  to  the 
existing  U.S.  and  Canadian  legal  ballast 
water  requirements  as  well  as  the 


tremendous  amount  of  undertakings  at 
the  international,  national,  and  regional 
levels  by  government  and  the  private 
sector  regarding  control  of  ANS.  This 
rule  is  one  more  effort  in  the 
commitment  of  many  to  find  a  cost- 
effective  solution  that  protects  the  Great 
Lakes  Seaway  System  ft'om  ANS  while 
facilitating  commerce. 

Specifically,  the  SLSDC.  along  with 
the  SLSMC,  proposes  to  amend  the 
Seaway  Regulations  and  Rules  in  Part 
401  of  title  33  of  the  Code  of  Federal 
Regidations  by  adding  a  new  subsection 
(d)  to  ".30,  "quate  ballast  and  proper 
trim,"  which  section  would  be  retitled 
§  Hast  water  and  trim."  This  new 
subsection  would  require  that,  to  obtain 
clearance  to  transit  the  Seaway,  every 
vessel  entering  the  Seaway  must  agree 
to  comply  with  the  applicable,  existing 
industry  ballast  water  management 
practices  while  operating  anywhere 
within  the  Great  Lakes  and  the  Seaway. 
This  involves  two  types  of  vessels  and 
two  codes  of  practice  respectively. 
Every  vessel  entering  the  Seaway  after 
operating  beyond  the  exclusive 
economic  zone  must  agree  to  comply 
with  the  "Code  of  Best  Practices  for 
Ballast  Water  Management"  of  the 
Shipping  Federation  of  Canada  dated 
September  28,  2000.  That  code  reads  as 
follows: 

Recognizing  that  discharge  of  ballast  water 
from  ships  is  viewed  as  a  principle  vector  for 
the  introduction  and  spread  of  harmful 
aquatic  organisms  and  pathogens. 

Recognizing  the  role  shipowners  and 
vessel  operators  can  play  in  minimizing  the 
introduction  and  spread  of  non-indigenous 
organisms  and  protecting  the  Great  Lakes 
waters. 

Considering  the  current  status  of 
technology  for  the  treatment  of  ballast  water 
and  the  need  to  develop  standards  against 
which  to  measure  efficiency  of  management 
procedures; 

Vessels  entering  into  the  Great  Lakes 
commit  to  the  following  Code  of  best 
Practices  For  Ballast  Water  Management. 

1.  To  conduct  ballast  water  management 
whenever  practical  and  at  every  opportunity 
even  if  the  vessel  is  not  bound  for  a  port 
where  such  a  procedure  may  be  required. 
This  process  will  ensure  that  residual  ballast 
on  board  will,  to  the  greatest  extent  possible, 
be  subjected  to  these  practices.  This  process 
will  also  aid  to  minimize  sediment 
accumulations  in  ballast  tanks,  and  where 
mid-ocean  exchange  is  practiced,  subject 
fresh-water  organisms  to  an  extended 
exposure  to  salt  water. 

Where  mid-ocean  ballast  water  exchange  is 
the.  or  one  of  the  management  practices  used 
as  required  by  IMO,  USCG,  Canadian  or  other 
regulations,  the  safety  of  the  ship  shall  be  a 
top  priority  and  management  shall  be 
practiced  according  to  recognized  safe 
practices. 

2.  To  regular  inspection  of  ballast  tanks 
and  removal  of  sediment,  if  necessary,  to  at 
least  the  level  comparable  to  that  required  by 


the  vessel's  Classification  Society  in  order  to 
conduct  a  "close-up"  Enhanced  Survey, 
Ballast  Tank  Structural  and  Coating 
Inspection. 

3.  To  ballast  water  exchange  procedures  as 
provided  for  in  US  legislation  and  approved 
and  enforced  through  United  States  Coast 
Guard  Regulations. 

4.  To  record  keeping  and  reporting 
according  to  United  States  Coast  Guard 
Regulations  (ballast  water  report  forms)— the 
master  to  record  all  uptake  and  discharge  of 
ballast  water  in  an  appropriate  log  book; 
Ballast  Water  Report  Forms  to  be  completed 
and  submitted  as  per  Regulations;  inspection 
and  cleaning  of  ballast  tanks  to  be  recorded 
and  records  to  be  made  available  to 
inspectors  upon  request. 

5.  To  provide  information  and  logs  to 
authorized  inspectors  and  regulators  for  the 
purposes  of  verifying  the  vessel's  compliance 
with  this  Code  of  Best  Practices. 

6.  "^o  apply  a  precautionary  approach  in 
the  uptake  of  ballast  water  by  minimizing 
ballasting  operations  under  the  following 
conditions: 

a.  In  areas  identified  in  connection  with 
toxic  algal  blooms,  outbreaks  of  known 
populations  of  harmful  aquatic  organisms 
and  pathogens,  sewage  outfalls  and  dredging 
activity. 

b.  In  darkness,  when  bottom  dwelling 
organisms  may  rise  in  the  water  column. 

c.  In  very  shallow  water. 

d.  Where  a  ship's  propellers  may  stir  up 
sediment. 

e.  In  areas  with  naturally  high  levels  of 
suspended  sediments,  e.g.  river  mouths,  and 
delta  areas,  or  in  locations  that  have  been 
affected  significantly  by  soil  erosion  from 
inland  drainage. 

f.  In  areas  where  harmful  aquatic 
organisms  or  pathogens  are  known  to  occur. 

7.  To  the  disposal  of  accumulated 
sediments  as  provided  for  in  the  existing 
IMO  Ballast  Water  Protocols  during  ocean 
passages  outside  International  Ballast  Water 
Management  Areas  or  as  otherwise  approved 
by  Port  State  Authorities. 

8.  To  foster  and  support  scientific  research 
sampling  programs  and  analysis — Facilitate 
access  to  on  board  sampling  and  testing  of 
ballast  water  and  sediment  including 
opening  of  ballast  tank  covers  and  safe  access 
to  ballast  tanks  following  safety  procedures 
for  entering  enclosed  spaces.  Sampling, 
testing  and  inspection  to  be  planned  and 
coordinated  to  fit  within  vessels'  operational 
programs  and  minimize  any  delays. 

9.  To  cooperate  and  participate  in 
standards  development  and  treatment 
systems  testing  and  approval  processes, 
including,  but  not  limited  to  mechanical 
management  and  treatment  systems,  and 
pesticide  management  systems  as  well  as 
improved  techniques  for  ballast  water 
exchange  and  their  scientific  assessment. 

10.  To  strive  toward  global,  integrated 
ballast  water  management  strategies  in 
conformity  with  internationally  agreed 
principles  that  respect  national  and  regional 
aquatic  ecosystems.  This  Code  of  Best 
Practices  is  endorsed  by  the  undersigned  and 
represents  our  common  goal  to  attain  the 
highest  standards  of  safe  ballast  water 
management  to  minimize  the  introduction 
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and  spread  of  aquatic  nuisance  species  in  the 
Great  Lakes. 

These  Federation  practices  already 
cover  approximately  95%  of  the 
commercial  oceangoing  vessels  using 
the  Seaway. 

Every  other  vessel  entering  the 
Seaway  that  operates  within  the  Great 
Lakes  and  the  Seaway  must  agree  to 
comply  with  the  "Voluntary 
Management  Practices  to  Reduce  the 
Transfer  of  Aquatic  Nuisance  Species 
Within  the  Great  Lakes  by  U.S.  and 
Canadian  Domestic  Shipping"  of  the 
Lake  Carriers  Association  and  Canadian 
Shipowners  Association  dated  January 
26,  2001.  That  code  reads  as  follows: 

Owners  and  operators  of  vessels  that  trade 
within  the  Great  Lakes  and  the  St.  Lawrence 
Waterway  and  do  not  go  out  beyond  the 
Exclusive  Economic  Zone  (EEZ)  recognize 
their  role  in  reducing  the  risk  of  transfer  of 
Aquatic  Nuisance  Species.  Introduction  of 
Aquatic  Nuisance  Species  into  the  Great 
Lakes  has  taken  place  by  ships  operating 
outside  the  EEZ  and  has  caused  ecosystem 
and  economic  damage.  The  co-sponsors  of 
this  voluntary  plan  will  take  management 
action  to  reduce  the  risk  of  transferring  these 
species.  This  plan  will  apply  to  U.S  and 
Canadian  vessels  that  operate  entirely  within 
the  Great  Lakes  and  St.  Lawrence  Waterway. 
Design,  construction,  and  structural  criteria 
on  some  vessels  may  require  consideration 
and  variance  from  this  management  practice; 
however,  efforts  will  be  made  to  comply 
wherever  possible. 

For  All  Vessels  Operating  Totally  Within 
the  Great  Lakes  and  St.  Lawrence  Waterway 
System. 

None  of  these  practices  will  be  undertaken 
if  the  master  feels  the  safety  of  crew  or  ship 
will  be  compromised 

1.  Vessel  operators  will  assist  in 
developing  programs  such  as  the  Duluth- 
Superior  Harbor  and  Alpena,  Michigan  Ruffe 
Voluntary  Ballast  Management  Programs 
should  U.S.  Fish  and  Wildlife  Service  or  an 
equivalent  Canadian  authority  determine  a 
nuisance  species  has  established  niche 
communities  in  a  specific  harbor,  providing 
that  these  programs  will  result  in  substantial 
prevention  of  the  spread  of  the  species  or 
harmful  organism  via  ballast  watef. 

2.  Each  vessel  will  perform  annual 
inspections  to  assess  sediment 
accumulations.  Removal  of  sediment,  if 
necessary,  will  be  carried  out.  Records  of 
these  actions  will  be  kept  onboard  the  ship. 

3.  Each  company  will  develop  sediment 
removal  policies  and  plans. 

4.  When  practical  and  safe,  vessels  will 
take  only  the  minimum  amount  of  ballast 
required  to  safely  depart  the  dock  and  will 
complete  ballasting  in  deeper  water.  Records 
of  all  ballasting  operations  will  be  kept 
onboard  the  ship. 

5.  Cooperation  will  be  provided,  as 
mutually  agreed  upon,  for  scientific  research 
into  sampling  and  analysis  programs  that 
will  not  interfere  with  normal  and  safe  ship 
operations. 


6.  Cooperation  will  be  provided,  as 
mutually  agreed  upon,  for  developing  and 
testing  ballast  water  treatment  systems. 

7.  Cooperation  will  be  provided  toward 
harmonization  of  regional  ballast  water 
practices. 

These  rules  already  cover  nearly 
100%  of  the  commercial  non- 
oceangoing  vessels  (lakers)  using  the 
Seaway. 

The  texts  of  both  of  these  codes  would 
be  printed  in  the  "Seaway  Handbook," 
which  is  distributed  to  Seaway  users  by 
the  SLSMC  and  the  SLSDC  and  is  also 
posted  on  the  joint  "Great  Lakes  St. 
Lawrence  Seaway  System  Web"  site, 
which  can  be  found  at  http:// 
www.greatlakes-seaway.com/en/pdf/ 
handbook.pdf.  If  promulgated,  the 
SLSDC  and  the  SLSMC  will  assess  the 
effectiveness  of  this  regulation  after  the 
2002  Seaway  navigation  season. 

Regulatory  Evaluation 

This  proposed  regulation  involves  a 
foreign  affairs  function  of  the  United 
States  and  therefore  Executive  Order 
12866  does  not  apply.  This  proposed 
regulation  has  also  been  evaluated 
under  the  Department  of 
Transportation's  Regulatory  Policies  and 
Procedures  and  the  proposed  regulation 
is  not  considered  significant  under 
those  procedures  and  its  economic 
impact  is  expected  to  be  so  minimal  that 
a  full  economic  evaluation  is  not 
warranted. 

Regulatory  Flexibility  Act 
Determination 

The  Saint  Lawrence  Seaway 
Development  Corporation  certifies  that 
this  proposed  regulation  vrill  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  St.  Lawrence  Seaway  Tariff  of  Tolls 
primarily  relates  to  commercial  users  of 
the  Seaway,  the  vast  majority  of  whom 
are  foreign  vessel  operators.  Therefore, 
any  resulting  costs  will  be  borne  mostly 
by  foreign  vessels. 

Environmental  Impact 

This  proposed  regulation  does  not 
require  an  environmental  impact 
statement  under  the  National 
Environmental  Policy  Act  (49  U.S.C. 
4321, ef  seq.)  because  it  is  not  a  major 
federal  action  significantly  affecting  the 
quality  of  human  environment.  The 
environmental  considerations 
applicable  to  the  basic  substance  of  this 
proposed  regulation  are  essentially 
discussed  in  the  U.S.  Coast  Guard's 
Environmental  Assessment  for  its  May 
17, 1999.  "Implementation  of  the 
National  Invasive  Species  Act  of  1996" 
rulemaking  (64  FR  26672). 


Federalism 

The  Corporation  has  analyzed  this 
proposed  rule  under  the  principles  and 
criteria  in  Executive  Order  13132,  dated 
August  4, 1999,  and  has  determined  that 
this  proposal  does  not  have  sufficient 
federalism  implications  to  warrant  a 
Federalism  Assessment. 

Unfunded  Mandates 

The  Corporation  has  analyzed  this 
proposed  rule  under  title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4,  109  Stat.  48)  and 
determined  that  it  does  not  impose 
unfunded  mandates  on  State,  local,  and 
tribal  governments  and  the  private 
sector  requiring  a  written  statement  of 
economic  and  regulatory  alternatives. 

Paperwork  Reduction  Act 

This  proposed  regulation  has  been 
analyzed  under  the  Paperwork 
Reduction  Act  of  1995  and  does  not 
contain  new  or  modified  inforniation 
collection  requirements  subject  to  the 
Office  of  Management  and  Budget 
review. 

List  of  Subjects  in  33  CFR  Part  401 

Hazardous  materials  transportation. 
Navigation  (water).  Penalties,  Radio, 
Reporting  and  recordkeeping 
requirements.  Vessels.  Waterways. 

Accordingly,  the  Saint  Lawrence 
Seaway  Development  Corporation 
proposes  to  amend  33  CFR  chapter  IV  as 
follows: 

PART  401-SEAWAY  REGULATIONS 
AND  RULES 


SubfMrt  A— (Amended] 

1 .  The  authority  citation  for  subpart  A 
of  part  401  would  continue  to  read  as 
follows: 

Authority:  33  U.S.C.  983(a)  and  984(a)(4). 
as  amended:  49  CFR  1.52,  unless  otherwise 
noted. 

2.  §  401.30  would  be  amended  by 
revising  the  heading  and  by  adding  a 
new  paragraph  (d)  to  read  as  follows: 

§  401 .30    Ballast  water  and  trim. 

***** 

(d)  Beginning  in  the  2002  navigation 
season,  to  obtain  clearance  to  transit  the 
Seaway: 

(1)  Every  vessel  entering  the  Seaway 
after  operating  beyond  the  exclusive 
economic  zone  must  agree  to  comply 
with  the  "Code  of  Best  Practices  for 
Ballast  Water  Management"  of  the 
Shipping  Federation  of  Canada  dated 
September  28,  2000,  while  operating 
anywhere  within  the  Great  Lakes  and 
the  Seaway;  and 

(2)  Every  other  vessel  entering  the 
Seaway  that  operates  within  the  Great 
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Lakes  and  the  Seaway  must  agree  to 
comply  with  the  "Voluntary 
Management  Practices  to  Reduce  the 
Transfer  of  Aquatic  Nuisance  Species 
Within  the  Great  Lakes  by  U.S.  and 
Canadian  Domestic  Shipping"  of  the 
Lake  Carriers  Association  and  Canadian 
Shipowners  Association  dated  January 
26,  2001,  while  operating  anywhere 
within  the  Great  Lakes  and  the  Seaway. 

Issued  at  Washington.  D.C.  on  January  18, 
2002. 

Saint  Lawrence  Seaway  Development 
Corporation. 
Marc  C.  Owen, 
Chief  Counsel. 

(FR  Doc.  02-1752  Filed  l-18-02i  2:26  pm) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  80 

IFRL-7131-11 

RIN2060-AJ80 

RalaxatkMi  of  Summer  Gasoline 
VoMIIKy  Standard  for  the  Denver/ 
BouMarArea 


:ection 


agency:  Enviroiunental  Prot 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  In  this  action,  EPA  is 
proposing  approval  of  the  State  of 
Colorado's  request  to  relax  the  Fed^al 
Reid  Vapor  Pressure  ("RVP")  gasoline 
standard  that  applies  to  gasoline  that  is 
supplied  to  the  Denver/BoiUder  area 
(hereafter  "Denver  area")  from  June  1st 
to  September  15th  (the  ozone  control 
season)  of  each  year.  This  action 
proposes  to  amend  oiu  regulations  to 
change  the  siunmertime  RVP  standard 
for  the  Denver  area  from  7.8  pounds  per 
square  inch  ("psi")  to  9.0  psi.  EPA  has 
determined  that  this  change  to  our 
federal  RVP  regulations  would  be 
consistent  with  criteria  EPA  has 
enimierated  for  making  such  changes: 
that  the  State  has  demonstrated  it  has 
siiffident  alternative  programs  to  attain 
and  maintain  the  Nation^  Ambient  Air 
Quality  Standards  for  ozone;  and  that 
amendments  are  appropriate  to  avoid 
adverse  local  economic  impacts. 
In  the  "Rules  and  Regulations" 
section  of  today's  Federal  Register,  we 
are  approving  this  amendment  .to  the 
federal  RVP  regiilations  as  a  direct  final 
rule  without  prior  proposal  because  we 
view  tlus  as  a  noncontroversial 
amendment  and  anticipate  no  adverse 
comment.  We  have  explained  our 
reasons  for  this  approval  in  the 
preamble  to  the  direct  final  rule.  If  we 


receive  no  adverse  conunent,  we  will 
not  take  further  action  on  this  proposed 
rule.  If  we  receive  adverse  comment,  we 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  We  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  .in  writing  by  February 
25,  2002. 

ADDRESSES:  Any  person  wishing  to 
submit  comments  shotdd  submit  a  copy 
to  both  dockets  listed  below,  and  if 
possible,  should  also  submit  a  copy  to 
Richard  Babst,  U.S.  Environmental 
Protection  Agency,  Transportation  and 
Regional  Programs  Division,  1200 
Pennsylvania  Avenue,  NW.,  (Mail  Code: 
6406J),  Washington,  DC  20460. 

Public  Docket:  Materials  relevant  to 
this  rule  are  available  for  inspection  in 
public  docket  A-2001-26  at  the  Air 
Docket  Office  of  the  EPA,  Room  M- 
1500,  401  M  Street,  SW.,  Washington, 
DC  20460,  (202)  260-7548,  between  the 
hours  of  8  a.m.  to  5:30  p.m..  Monday 
through  Friday.  A  duplicate  docket  CO- 
RVP-02  has  been  established  at  U.S. 
EPA  Region  VIE,  999  18th  Street,  Suite 
300,  Denver,  CO,  80202-2466.  and  is 
available  for  inspection  during  normal 
business  hours.  Interested  persons 
wishing  to  examine  the  dociunents  in 
docket  number  CO-RVP-02  should 
contact  Kerri  Fiedler  at  (303)  312-6493 
at  least  24  hoius  before  the  visiting  day. 
As  provided  in  40  CFR  part  2,  a 
reasonable  fee  may  be  charged  for 
copying  docket  material. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Babst  at  (202)  564-9473 
facsimile:  (202)  565-2085,  e-mail 
address:  babst.richard@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
document  concerns  the  amendment  to 
EPA's  regulations  governing  the  RVP  of 
gasoline  supplied  to  the  Denver/Boulder 
area  of  Colorado.  For  further 
information,  please  see  the  information 
provided  in  the  direct  final  rule  of  the 
same  title  which  is  located  in  the  "Rules 
and  Regtdations"  section  of  this  Federal 
Register. 

Administrative  Requirements 

A.  Executive  Order  12866 

Under  Executive  Order  12866  (58  FR 
51735  (Oct.  4, 1993)),  the  Agency  must 
determine  whether  the  regulatory  action 
is  "significant"  and  therefore  subject  to 
OMB  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
"significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 


(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
commimities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  MaterisQly  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

It  has  been  determined  that  this 
proposed  rule  is  not  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866  and  is  therefore 
not  subject  to  OMB  review. 

B.  Paperwork  Reduction  Act 

This  proposed  action  does  not  impose 
any  new  information  collection  burden 
under  the  provisions  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq., 
and  th««fore  is  not  subject  to  these 
requirements. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  alternative 
that  achieves  the  objectives  of  the  rule.' 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
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governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  affected  small 
governments,  enabling  officials  of 
affected  small  governments  to  have 
meaningful  and  timely  input  in  the 
development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or. 
the  private  sector  in  any  One  year. 
Today's  rule  merely  permanently 
continues  the  current  relaxation  of  the 
Federal  RVP  standard  for  gasoline  in  the 
Denver/Boulder  area,  and  thus  avoids 
the  costs  imposed  by  the  existing 
Federal  regulations.  Today's  rule, 
therefore,  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

EPA  has  determined  that  this 
proposed  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
imiquely  affect  small  governments.  As 
discussed  above,  the  rule  relaxes  an 
existing  standard  and  affects  only  the 
gasoline  industry. 
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D.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  bom.  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
Apr.  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children,  ff 
the  regulatory  action  meets  both  criteria,- 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  Order  because  it  is  not 
economically  significant  as  defined  in 
Executive  Order  12866,  and  because  the 
Agency  does  not  have  reason  to  believe 
the  environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  to  children.  As 
previously  discussed,  the  Denver/ 
Boulder  area  has  continued  to  meet  the 
1-hour  ozone  standard  since  1987 
without  the  implementation  of  the  7.8 


psi  standard.  The  revised  maintenance 
plan  we  approved  on  September  11, 
2001  shows  maintenance  of  the  1-hour 
ozone  NAAQS  for  the  entire 
maintenance  time  period  of  1993 
through  2013  with  the  9.0  psi  standard. 

The  public  is  invited  to  submit  or 
identify  peer-reviewed  studies  and  data, 
of  which  the  agency  may  not  be  aware, 
that  assess  results  of  early  life  exposure 
to  incremental  evaporative  emissions,  or 
to  ozone  caused  by  incremental 
evaporative  emissions,  resulting  from  a 
relaxed  RVP  standard  of  9.0  psi  for 
gasoline  in  the  Denver/Boulder  area. 

E.  Executive  Order  13132  (Federalism) 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  Aug.  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in 
Executive  Order  13132.  Today's* 
proposed  rule  merely  affects  the  level  of 
the  Federal  RVP  standard  with  which 
businesses  supplying  gasoline  to  the 
Denver/Boulder  area  must  comply. 
Thus,  Executive  Order  13132  does  not 
apply  to  this  proposed  rule. 

\  F.  National  Technology  Transfer  and 
'  Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Uw  No. 
104-113,  section  12(d)  (15  U.S.C,  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Volimtary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 


not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  proposed  rulemaking  does  not 
involve  technical  standards.  Therefore, 
EPA  is  not  considering  the  use  of  any 
voluntary  consensus  standards.  EPA 
welcomes  comments  on  this  aspect  of 
the  proposed  rulemaking  and, 
specifically,  invites  the  public  to 
identify  potentially-applicable 
voluntary  consensus  standards  and  to 
explain  why  such  standards  should  be 
used  in  this  regulation. 

G.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business    ' 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory'  flexibility 
analysis  of  any  rule  subject  to  "notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposed  rule  on  small 
entities,  a  small  entity  is  defined  as: 

(1)  A  small  business,  including  its 
affiliates:  a  refinery  that  has  a  maximum 
of  1500  employees^NAICS  code 
324110.  a  bulk  gasoline  station  or 
terminal  or  gasoline  wholesaler  that  has 
a  maximum  of  100  employees — NAICS 
codes  422710  and  422720,  respectively; 
a  gasoline  pipeline  transporter  that  has 
a  maximum  of  1 .500  employees — 
NAICS  code  486910;  a  gasoline  station 
that  has  a  maximum  of  $6.5  million 
annual  receipts — NAICS  code  44  7 1 90;     " 
and  a  gasoline  station  with  a 
convenience  store  that  has  a  maximum 
of  $20  million  annual  receipts — NAICS 
code  447110  {see  13  CFR  121.201); 

(2)  a  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50.000; 
and 

(3)  a  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

After  considering  the  economic 
impacts  of  today's  proposed  rule  on 
small  entities.  I  certify  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  In  determining  whether  a  rule 
has  a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
impact  of  concern  is  any  significant 
adverse  economic  impact  on  small 
entities,  since  the  primary  purpose  of 
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the  regulatory  flexibility  analyses  is  to 
identify  and  address  regulatory 
alternatives  "which  minimize  any 
significant  economic  impact  of  the 
proposed  rule  on  small  entities."  5 
U.S.C.  Sections  603  and  604.  Thus,  an 
agency  may  certify  that  a  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  if 
the  rule  relieves  regulatory  burden,  or 
otherwise  has  a  positive  economic  effect 
on  all  of  the  small  entities  subject  to  the 
rule.  Today's  proposed  rule  relaxes  an 
existing  standard  and  affects  only  the 
gasoline  industry.  It  relaxes  the  level  of 
the  Federal  RVP  standard  with  which 
businesses  supplying  gasoline  to  the 
Denver/Boulder  area  must  comply.  We 
have  therefore  concluded  that  today's 
proposed  rule  will  relieve  regulatory 
burden  for  any  small  entity. 

We  continue  to  be  interested  in  the 
potential  impacts  of  the  proposed  rule 
on  small  entities  and  welcome 
comments  on  issues  related  to  such 
impacts. 

H.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  Nov.  6,  2000),  requires  EPA  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
govenunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibihties  between  the  Federal 
government  and  Indian  tribes." 

Today's  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
The  proposed  rule  affects  the  level  of 
the  Federal  RVP  standard  applicable  to 
gasoline  supplied  to  the  Denver/Boulder 
area.  It  therefore  affects  only  refiners, 
distributors  and  other  businesses 
supplying  gasoline  to  the  Denver/ 
Boulder  area.  Thus,  Executive  Order 
13175  does  not  apply  to  this  proposed 
rule. 


/.  Executive  Order  13211  (Energy 
Effects) 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR.  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

Electronic  Copies  of  Rulemaking 

For  more  information  about  this 
proposed  rule  and  more  details  as 
described  in  the  preamble  to  the  direct 
final  rule  see  a  copy  of  this  rule  on  the 
Internet  at  http://www.epa.gov/otaq 
under  the  title:  Relaxation  of  Summer 
Gasoline  Volatility  Standard  for  Denver/ 
Boulder  Area 

Statutory  Authority 

Authority  for  this  action  is  in  sections 
211(h)  and  301(a)  of  the  Clean  Air  Act. 
42  U.S.C.  7545(h)  and  7601(a). 

List  of  Subjects  in  40  CFR  Part  80 

Administrative  practice  and 
procedvues.  Air  pollution  control. 
Environmental  protection.  Fuel 
additives,  Gasoline,  Motor  vehicle  and 
motor  vehicle  engines.  Motor  vehicle 
pollution.  Penalties,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  15,  2002. 
Christine  Todd  Whitman, 
Administrator. 
[FR  Doc.  02-1494  Filed  1-23-02;  8:45  am] 

BILLING  CODE  6560-50-P 


ADDRESSES:  The  meeting  will  be  held  in 
the  First  Floor  Conference  Room  at  the 
offices  of  Marasco  Newton  Group.  Inc., 
2425  Wilson  Blvd.,  Arlington.  VA 
22201. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mattie  C.  Condray,  Senior  Assistant 
General  Coimsel,  Legal  Services 
Corporation,  750  First  St.,  N.E.,  11th 
Floor,  Washington,  DC,  20002;  (202) 
336-8817  (phone);  (202)  336-8952  (fax); 
mcondray®lsc.gov. 
SUPPLEMENTARY  INFORMATION:  LSC  is 
conducting  a  Negotiated  Rulemaking  to 
consider  revisions  to  its  alien 
representation  regulations  at  45  CFR 
part  1626.  In  September  2001,  LSC 
solicited  expressions  of  interest  in 
participation  in  a  negotiated  rulemaking 
working  group.  (66  FR  46977. 
September  10,  2001).  The  working 
group  will  hold  its  next  meeting  on  the 
dates  and  at  the  location  annoimced 
above.  The  meeting  is  open  to  the 
public.  Upon  request,  meeting  notices 
will  be  made  available  in  alternate 
formats  to  accommodate  visual  and 
hearing  impairments.  Individuals  who 
have  a  disability  and  need  an 
accommodation  to  attend  the  meeting 
may  notify  Naima  Washington  at  202- 
336-8841;  washingn@lsc.gov. 

Dated:  January  18,  2002. 
Victor  M.  Fortuno. 

Vice  President  for  Legal  Affairs.  General 

Counsel  and  Corporate  Secretary. 

(FR  Doc.  02-1808  Filed  1-22-02;  10:37  am] 

BILUNG  CODE  7QS0-01-P 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1626 

Restrictions  on  Legal  Assistance  to 
Aliens;  1626  Negotiated  Rulemaking 
Working  Group  Meeting 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Regulation  negotiation  working 
group  meeting.  


SUMMARY:  LSC  is  conducting  a 
Negotiated  Rulemaking  to  consider 
revisions  to  its  alien  representation 
regulations  at  45  CFR  part  1626.  "rhis 
document  announces  the  dates,  times, 
and  address  of  the  next  meeting  of  the 
working  group,  which  is  open  to  the 
public. 

DATES:  The  Legal  Services  Corporation's 
1626  Negotiated  Rulemaking  Woridng 
Group  will  meet  on  January  28-29, 
2002.  The  meeting  will  begin  at  9:00 
a.m.  on  January  28,  2002.  It  is 
anticipated  that  the  meeting  will  end  by 
5:00  p.m.  on  January  29,  2002. 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffto  Safety 
AdminlstratkNi 

49  CFR  Part  533 

[Docket  No.  NHTSA-2001-11048] 
RIN  2127-VU68 

Ught  Truck  Average  Fuel  Economy 
Standard,  Modal  Year  2004 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT. 
ACTION:  Notice  of  proposed  rulemaking. 


summary:  This  document  proposes  to 
establish  the  corporate  average  fuel 
economy  standard  for  light  trucks 
manufactured  in  model  year  (MY)  2004. 
The  establishment  of  the  standard  is 
required  by  statute.  The  proposed 
standard  is  20.7  mpg. 
DATES:  Comments  must  be  received  on 
or  before  February  25,  2002.  The 
comment  period  has  been  shortened  due 
to  a  statutory  deadline. 
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ADDRESSES:  You  should  mention  the 
docket  number  of  this  doctunent  in  your 
comments  and  submit  your  comments 
in  writing  to:  Docket  Management. 
Room  PL-401.  400  Seventh  Street.  S.W.. 
Washington.  D.C..  20590.  Comments 
may  also  be  submitted  to  the  docket 
electronically  by  logging  onto  the 
Dockets  Management  System  website  at 
http://dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  obtain 
instructions  for  filing  the  document 
electronically.  You  may  call  Docket 
Management  at  202-366-9324.  You  may 
visit  the  Docket  from  10:00  a.m.  to  5:00 
p.m.,  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
non-legal  issues,  call  Ken  Katz,  Office  of 
Planning  and  Consumer  Programs,  at 
(202)  366-0846,  facsimile  (202)  493- 
2290,  electronic  mail 
kkatz@nhtsa.dot.gov.  For  legal  issues, 
call  Otto  Matheke,  Office  of  the  Chief 
Coimsel,  at  202-366-5263. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  December  1975.  during  the 
aftermath  of  the  energy  crisis  created  by 
the  oil  embargo  of  1973-74,  Congress 
enacted  the  Energy  Policy  and 
Conservation  Act.  The  Act  established 
an  automotive  fiiel  economy  regulatory 
program  by  adding  TiUe  V,  "Improving 
Automotive  Efficiency,"  to  the  Motor 
Vehicle  Information  and  Cost  Saving 
Act.  TiUe  V  was  amended  from  time  to 
time,  and  was  codified  without 
substantive  change  as  Chapter  329  of 
Tide  49  of  the  United  States  Code. 
Chapter  329  provides  for  the  issuance  of 
average  fuel  economy  standards  for 
passenger  automobiles  and  automobiles 
that  are  not  passenger  automobiles  (light 
trucks). 

Section  32902(a)  of  Chapter  329  states 
that  the  Secretary  of  Transportation 
shall,  at  least  eighteen  months  prior  to 
the  beginning  of  each  model  year, 
prescribe  by  regidation  corporate 
average  fuel  economy  (CAFE)  standards 
for  li^t  trucks  for  that  model  year.  That 
section  also  states  that  "[e]ach  standard 
shall  be  the  maximum  feasible  average 
fuel  economy  level  that  the  Secretary 
decides  the  manufactiuers  can  achieve 
in  that  model  year."  (The  Secretary  has 
delegated  the  authority  to  implement 
the  automotive  fuel  economy  program  to 
the  Administrator  of  NHTSA.  49  CFR 
1.50(f).)  Section  32902(f)  provides  that, 
in  determining  the  maximiun  feasible 
average  fuel  economy  level,  we  shall 
consider  four  criteria:  technological 
feasibility,  economic  practicability,  the 
effect  of  other  motor  vehicle  standards 
of  the  Government  on  fuel  economy, 
and  the  need  of  the  United  States  to 


conserve  energy.  Using  this  authority. 
we  have  set  light  truck  CAFE  standards 
through  MY  2003.  See  49  CFR  533.5(a). 
The  standard  for  MY  2003  is  20.7  miles 
per  gallon  (mpg)(66  FR  17513;  April  12. 
2001). 

From  1995  through  mid-December 
2001,  the  standards-setting  process  for 
light  truck  CAFE  standards  was  affected 
by  restrictions  imposed  in  the 
Department  of  Transportation's  annual 
Appropriations  Acts. 

On  November  15. 1995.  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
FY  1996  was  enacted.  Public  Law  104- 
50.  Section  330  of  that  Act  provides: 

None  of  the  funds  in  this  Act  shall  be 
available  to  prepare,  propose,  or  promulgate 
any  regulations  .  .  .  prescribing  corporate 
average  hiel  economy  standards  for 
automobiles  ...  in  any  model  year  that 
differs  from  standards  promulgated  for  such 
automobiles  prior  to  enactment  of  this 
section. 

We  then  issued  a  notice  of  proposed 
rulemaking  (NPRM),  limited  to  MY 

1998,  that  proposed  to  set  the  light  truck 
CAFE  standard  for  that  year  at  20.7  mpg, 
the  same  standard  as  had  been  set  for 
MY  1997.  61  FR  145  (January  3,  1996). 
We  adopted  this  20.7  mpg-standard  in  a 
final  rule  issued  on  March  29, 1996.  61 
FR  14680  (April  3. 1996). 

On  September  30, 1996,  the 
Department  of  Transportation  and 
Related  Agencies  Appropriations  Act  for 
FY  1997  was  enacted.  Pub.  L.  104-205. 
Section  323  of  that  Act  provides: 

None  of  the  funds  in  this  Act  shall  be 
available  to  prepare,  propose,  or  promulgate 
any  regulations  .  .  .  prescribing  corporate 
average  fuel  economy  standards  for 
automobiles  ...  in  any  model  year  that 
differs  from  standards  promulgated  for  such 
automobiles  prior  to  enactment  of  this 
section. 

On  March  31, 1997.  we  issued  a  final 
rule  (62  FR  15859)  establishing  light 
truck  fuel  economy  standards  for  MY 

1999.  This  final  rule  was  not  preceded 
by  an  NPRM.  The  agency  concluded 
that  the  restriction  contained  in  Section 
323  of  the  FY  1997  Appropriations  Act 
prevented  us  from  issuing  any  standards 
at  a  level  other  than  the  standard  set  for 
MY  1998.  Because  we  had  no  other 
course  of  action,  we  determined  that 
issuing  an  NPRM  was  uimecessary  and 
contrary  to  the  public  interest. 

Because  the  same  limitation  on  the 
setting  for  CAFE  standards  was 
included  in  the  appropriations  acts  for 
FYs  1998-2001.  we  followed  that  same 
procedure  diuing  those  fiscal  years  and 
did  not  issue  any  NPRMs  in  the  series 
of  rulemakings  we  conducted  to 
establish  the  light  truck  fuel  economy 
standards  for  MYs  2000-2003.  The 


agency  concluded  in  those  rulemakings, 
as  it  had  when  setting  the  MY  1999 
standard,  that  the  restrictions  contained 
in  the  appropriations  acts  prevented  us 
from  issuing  any  standards  other  than 
the  standard  set  for  the  prior  model 
year.  We  also  determined  that  issuing  an 
NPRM  was  imnecessary  and  contrary  to 
the  public  interest  because  we  had  no 
other  course  of  action. 

The  Department  of  Transportation 
and  Related  Agencies  Appropriations 
Act  for  FY  2001  was  enacted  on  October 
23,  2000.  Public  Law  106-346.  This  law 
provided  appropriations  for  the 
Department  of  Transportation  for  FY 
2001 ,  and  is  the  law  imder  which  we 
issued  the  light  truck  CAFE  standard  for 
MY  2003.  While  Section  320  of  that  Act 
contains  a  restriction  on  CAFE 
rulemaking  identical  to  that  contained 
in  prior  appropriation  acts,  the 
Conference  Committee  Report  for  that 
Act  directed  the  National  Academy  of 
Sciences  (NAS)  to  conduct  a  study  to 
evaluate  the  effectiveness  and  impacts 
of  CAFE  standards  (H.R.  Conf.  Rep.  No. 
106-940.  at  117-118). 

The  NAS  submitted  its  report  to  the 
Department  of  Transportation  on  July 
30,  2001.  The  report  contains  a  number 
of  key  findings  and  recommendations. 
The  Department  of  Transportation  is  in 
the  process  of  evaluating  and 
responding  to  the  issues  raised  by  the 
report.  With  regard  to  this  proposal, 
however,  it  is  important  to  note  that  the 
NAS  also  found  diat  any  policy  change 
that  is  implemented  in  too  short  a 
period  of  time  has  the  potential  to 
adversely  affect  manufactiu«rs,  their 
suppliers,  their  employees,  and 
consumers. 

The  series  of  restrictions  on 
appropriations  ended  with  the 
enactment  of  the  Department  of 
Transportation  and  Related  Agencies 
Appropriations  Act  for  FY  2002  on 
December  18,  2001.  Public  Law  107-87. 
The  FY  2002  Appropriations  Act,  unlike 
the  appropriations  acts  for  fiscal  years 
1996-2001,  does  not  prevent  NHTSA 
bom  expending  funds  to  prepare, 
propose  or  promulgate  fuel  economy 
standards.  Accordingly,  for  the  first  time 
since  1995.  NHTSA  is  authorized  to 
expend  fimds  to  establish  fuel  economy 
standards  for  non-passenger 
automobiles  at  the  maximum  feasible 
average  fuel  economy  level  in 
accordance  with  section  32902(a)  of 
Chapter  329. 

The  availability  of  these  funds  does 
not,  as  a  practical  matter,  translate  into 
an  effective  ability  to  conduct  its 
customary  level  of  analysis  of  potential 
MY  2004  light  truck  fuel  economy 
standards.  NHTSA  cannot  delay  the 
beginning  of  rulemaking  to  establish  the 
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MY  2004  standard  to  provide  time  for 
that  analysis.  As  noted  above,  NHTSA 
must  establish  the  fuel  economy 
standard  for  a  given  model  year  at  least 
18  months  before  that  model  year 
begins,  hi  the  case  of  MY  2004,  this 
statutory  deadline  requires  NHTSA  to 
issue  a  fuel  economy  standard  on  or 
before  April  1.  2002.  As  the  agency  was 
unable,  from  1995  imtil  mid-December 
2001 ,  to  spend  any  funds  for  the 
collection  and  analysis  of  data  relating 
to  CAFE  levels,  it  has  not  been  able  to 
lay  the  factual  or  analytical  foxmdation 
necessary  to  develop  a  proposed 
standard  other  than  one  at  20.7  mpg,  the 
level  of  the  MY  1996-2003  standards. 

n.  Agency  Proposal 

The  agency  is  proposing  to  establish 
the  MY  2004  fuel  economy  standard  for 
all  light  trucks  manufactiired  by  a 
manufacturer  at  20.7  mpg,  the  same 
level  previously  adopted  for  MY  2003. 
The  agency's  proposal  reflects  the 
absence  of  any  current  infonnation  or 
analysis  regarding  the  impact  of  any 
change  in  CAFE  standards  and  the 
capabilities  of  manufactiuers. 

The  agency  is  inviting  comments, 
however,  on  the  maximum  feasible  level 
of  average  fuel  economy,  including 
comments  as  to  whether  motor  vehicle 
manufacturers  can.  with  the  limited 
leadtime  available  and  product  plans 
essentially  established,  achieve  a  level 
higher  than  20.7  mpg  in  MY  2004.  hi 
establishing  CAFE  standards,  NHTSA  is 
commanded  by  section  32902(f)  to 
determine  the  maximum  feasible 
average  fuel  economy  after  considering 
technological  feasibility,  economic 
practicability,  the  effect  of  other 
Government  motor  vehicle  standards  on 
fuel  economy,  and  the  need  of  the 
United  States  to  conserve  energy. 
NHTSA  has  traditionally  performed  the 
analysis  required  by  section  32902(f) 
through  the  publication  of  requests  for 
information  (similar  to  the  one 
published  concurrently  with  this  notice) 
seeking  data  from  manufacturers  and 
other  interested  parties  regarding 
technical  capabilities,  future  product 
plans,  anticipated  model  mix.  impact  of 
safety  and  emissions  regulations,  the 
economic  impacts  of  changes  in  fuel 
economy  standard,  the  need  of  the 
nation  to  conserve  energy  and  other 
factors.  Once  these  data  are  obtained, 
the  agency  traditionally  assesses  the 
accuracy  of  manufactiu^r  projections, 
the  likelihood  that  certain  technical 
innovations  may  increase  fuel 
efficiency,  the  potential  impact  of 
consumer  demand  on  the  composition 
of  manufacturer  fleets,  the  capability  of 
different  manufacturers  to  attain  a 
mJTiimiim  levels  of  fuel  efficiency,  and 


the  effects  of  weight  and  other  penalties 
imposed  by  changes  in  safety  and 
emissions  standards.  While  this  process 
must  be  considerably  compressed  due  to 
the  limited  time  remaining  for  setting 
the  MY  2004  standard,  we  will 
nonetheless  consider  all  comments, 
including  comments  with  data  and 
analysis  suggesting  a  level  higher  or 
lower  than  20.7  mpg. 

m.  Impact  Analyses 

A.  Economic  Impacts 

This  proposal  rule  was  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866,' 
Regulatory  Planning  and  Review. 
Although  our  proposed  standard  for  MY 
2004  does  not  differ  from  the  fuel 
economy  standards  for  the  preceding 
model  years,  we  are  treating  this  rule  as 
"economically  significant"  under 
Executive  Order  12866  and  "major" 
under  the  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  proposal  is 
also  considered  significant  under  the 
Department's  regulatory  policies  and 
procedures. 

As  noted  above,  the  agency  has  been 
operating  under  a  restriction  on  the  use 
of  appropriations  for  the  last  six  fiscal 
years.  The  restriction  has  prevented  the 
agency  from  gathering  and  analyzing 
data  relating  to  fuel  economy 
capabilities  and  the  costs  and  benefits  of 
improving  the  level  of  fuel  economy. 
Particularly  since  that  restriction  was 
lifted  only  very  recently,  on  December 
18.  2001,  the  agency  has  been  imable  to 
prepare  an  economic  analysis  for  this 
rulemaking. 

B.  Environmental  Impacts 

C.  Energy  Impacts 
NHTSA  is  not  proposing  to  change 

the  light  truck  CAFE  standard  for  the 
2004  model  year.  Assuming  that  this 
proposal  is  adopted  in  a  final  rule,  this 
action  will  not  have  "a  significant 
adverse  effect  on  the  supply, 
distribution,  or  use  of  energy,"  as 
defined  by  Executive  Order  13211, 
Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  At  this  point, 
therefore,  this  action  is  not  a 
"significant  energy  action"  imder 
Executive  Order  13211  and  no 
"Statement  of  Energy  Effects"  is 
required. 

D.  Impacts  on  Small  Entities 

Pursuant  to  the  Regulatory  Flexibility 
Act,  the  agency  has  considered  the 
impact  this  rulemaking  would  have  on 
small  entities.  I  certify  that  this  action 


would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Therefore,  a  regulatory 
.flexibiUty  analysis  is  not  required  for 
this  action.  Few,  if  any,  light  truck 
manufacturers  subject  to  the  proposed 
rule  would  be  classified  as  a  "small 
business"  imder  the  Regulatory 
Flexibility  Act. 

The  Regulatory  Flexibility  Act  of  1980 
(Pub.  L.  96-354)  requires  each  agency  to 
evaluate  the  potential  effects  of  a  rule  on 
small  businesses.  Establishment  of  a 
fuel  economy  standard  for  light  trucks 
affects  motor  vehicle  manufacttirers,  few 
of  which  are  small  entities.  The  Small 
Business  Administration  (SBA)  has  set 
size  standards  for  determining  if  a 
business  within  a  specific  industrial 
classification  is  a  small  business.  The 
Standard  Industrial  Classification  code 
used  by  the  SBA  for  Motor  Vehicles  and 
Passenger  Car  Bodies  (3711)  defines  a 
small  manufacturer  as  one  having  1,000 
employees  or  fewer. 

Very  few  single  stage  manufacturers 
of  motor  vehicles  within  the  United 
States  have  1,000  or  fewer  employees. 
Those  that  do  are  not  likely  to  have 
sufficient  resources  to  design,  develop, 
produce  and  market  a  light  truck.  For 
this  reason,  we  certify  that  this  proposal 
regarding  the  corporate  average  fuel 
economy  of  light  trucks  would  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

E.  Federalism 

E.0. 13132  requires  NHTSA  to 
develop  an  accountable  process  to 
ensiu-e  "meaningful  and  timely  input  by 
State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  E.O. 
13132  defines  the  term  "Policies  that 
have  federalism  implications"  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  Under  E.O. 
13132,  NHTSA  may  not  issue  a 
regulation  that  has  federalism 
implication,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  NHTSA  consults  with 
State  and  local,  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposal  would  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
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distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government  as  specified  in  E.O. 
13132.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply  to  this  proposal. 

F.  The  Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4)  requires 
agencies  to  prepare  a  written  assessment 
of  the  costs,  benefits  and  other  effects  of 
proposed  or  final  rules  that  include  a 
Federal  mandate  likely  to  result  in  the 
expenditure  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  more  than  $100 
million  annually.  For  the  same  reasons 
discussed  in  the  section  above  on 
economic  impacts,  the  agency  has  been 
unable  to  prepare  an  assessment. 

G.  Paperwork  Reduction  Act 

There  are  no  information  collection 
requirements  in  this  proposal. 

H.  Regulation  Identifier  Number  (RIN) 

The  Department  of  Transportation 
assigns  a  regulation  identifier  number 
(RIN)  to  each  regulatory  action  listed  in 
the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
_Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  You  may  use  the  RIN  contained  in 
the  heading  at  the  beginning  of  this 
document  to  find  this  action  in  the 
Unified  Agenda. 

/.  Plain  Language 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1, 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  Application  of 
the  principles  of  plain  language 
includes  consideration  of  the  following 
questions: 

— Have  we  organized  the  material  to 
suit  the  public's  needs? 

— Are  the  requirements  in  the 
proposal  clearly  stated? 

— ^Does  the  proposal  contain  technical 
language  or  jargon  that  is  not  clear? 

— Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

— Would  more  (but  shorter)  sections 
be  better? 

— Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

— ^What  else  could  we  do  to  make  the 
proposal  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  forward  them  to  Otto 
Matheke.  Office  of  Chief  Counsel, 
National  Highway  Traffic  Safety 
Administration.  400  Seventh  Street. 
S.W..  Washington.  DC  20590. 


/.  Executive  Order  13045 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  is  determined  to  be  economically 
significant  as  defined  under  E.O.  12866, 
and  (2)  concerns  an  environmental, 
health  or  safety  risk  that  NHTSA  has 
reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
we  must  evaluate  the  environmental 
health  or  safety  effects  of  the  planned 
rule  on  children,  and  explain  why  the 
planned  regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  us. 

This  rulemaking  does  not  have  a 
disproportionate  effect  on  children.  The 
primary  effect  of  this  rulemaking  is  to 
conserve  energy  resources  by  setting  a 
fuel  economy  standard  for  light  trucks. 

K.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  requires  NHTSA  to 
evaluate  and  use  existing  voluntary 
consensus  standards '  in  its  regulatory 
activities  unless  doing  so  would  be 
inconsistent  with  applicable  law  (e.g., 
the  statutory  provisions  regarding 
NHTSA's  vehicle  safety  authority)  or 
otherwise  impractical.  In  meeting  that 
requirement,  we  are  required  to  consult 
with  voluntary,  private  sector, 
consensus  standards  bodies.  Examples 
of  organizations  generally  regarded  as 
voluntary  consensus  standards  bodies 
include  the  American  Society  for 
Testing  and  Materials  (ASTM),  the 
Society  of  Automotive  Engineers  (SAE), 
and  the  American  National  Standards 
InsUtute  (ANSI).  If  NHTSA  does  not  use 
available  and  potentially  applicable 
voluntary  consensus  standards,  we  are 
required  by  the  Act  to  provide  Congress, 
through  OMB,  an  explanation  of  the 
reasons  for  not  using  such  standards. 

We  are  not  aware  of  any  available  and 
potentially  applicable  volimtary 
consensus  standards,  i.e.,  ones  regarding 
the  maximtun  feasible  level  of  corporate 
average  fuel  economy  for  MY  2004  light 
trucks.  Therefore,  this  proposal  is  not 
based  on  any  voluntary  consensus 
standards. 


'  Voluntary  consensus  standards  are  technical 
standards  developed  or  adopted  by  voluntary 
consensus  standards  bodies.  Technical  standards 
are  defined  by  the  NTTAA  as  "performance-based 
or  design-specific  technical  specifications  and 
related  management  systems  practices."  They 
pertain  to  "products  and  processes,  such  as  size, 
strength,  or  technical  performance  of  a  pnxluct, 
process  or  material." 


L  Department  of  Energy  Review 

In  accordance  with  49  U.S.C.  32902(j). 
we  submitted  this  proposal  to  the 
Department  of  Energy  for  review.  That 
Department  did  not  make  any  comments 
that  we  have  not  responded  to. 

rV.  Comments 

Submission  of  Comments 

How  Can  I  Influence  NHTSA's  Thinking 
on  This  Proposed  Rule? 

In  developing  oiu  rules,  we  try  to 
address  the  concerns  of  all  our 
stakeholders.  Your  comments  will  help 
us  improve  this  rule.  We  invite  you  to 
provide  views  on  our  proposal,  new 
data,  a  discussion  of  the  effects  of  this 
proposal  on  you,  or  other  relevant  ' 
information.  We  welcome  your  views  on 
all  aspects  of  this  proposed  rule.  Your 
comments  will  be  most  effective  if  you 
follow  the  suggestions  below: 

•  Explain  your  views  and  reasoning 
as  clearly  as  possible. 

•  Provide  solid  technical  and  cost 
data  to  support  your  views. 

•  If  you  estimate  potential  costs, 
explain  how  you  arrived  at  the  estimate. 

•  Provide  specific  examples  to 
illustrate  your  concerns. 

•  Offer  specific  alternatives. 

•  Be  sure  to  include  the  name,  date, 
and  docket  number  with  your 
comments. 

Haw  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensm^  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
number  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21).  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  documents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  under  ADDRESSES. 
Comments  may  also  be  submitted  to  the 
docket  electronically  by  logging  onto  the 
Dockets  Management  System  website  at 
http://dms.dot.gov.  Click  on  "Help  & 
Information"  or  "Help/Info"  to  obtain 
instructions  for  filing  the  document 
electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed. 
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stamped  postcard  in  the  envelope 

containing  your  comments.  Upon 

receiving  your  comments,  Docket 

Management  will  return  the  postcard  by 

mail. 

How  Do  1  Submit  Confidential  Business 

Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
shoiUd  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel.  NHTSA,  at  the  address  given 
above  under  FOR  FURTHER  INFORMATION 
CONTACT.  In  addition,  you  should 
submit  two  copies,  from  which  you 
have  deleted  the  claimed  confidential 
business  information,  to  Docket 
Management  at  the  address  given  above 
mider  ADDRESSES.  When  you  send  a 
comment  containing  information 
claimed  to  be  confidential  business 
iiformation,  you  should  include  a  cover 
letter  setting  forth  the  information 
specified  in  our  confidential  business 
information  regulation.  (49  CFR  Part 
512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  imder 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date.  If 
Docket  Management  receives  a  comment 
too  late  for  us  to  consider  it  in 
developing  a  final  rule  (assiuning  that 
one  is  issued),  we  will  consider  that 
comment  as  an  informal  suggestion  for 
future  rulemaking  action. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 


You  may  also  see  the  comments  on. 
the  Internet.  To  read  the  comments  on 
the  bitemet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/}. 

(2)  On  that  page,  click  on  "search. 

(3)  On  the  next  page  (http:// 
dms.dot.gov/search/),  type  in  the  foxu- 
digit  docket  number  shown  at  the 
beginning  of  this  dociunent.  Example:  If 
the  docket  niunber  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 

"search." 

(4)  On  the  next  page,  which  contains 
docket  siunmary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  The  "pdf  *  versions  of  the 
dociunents  are  word  searchable. 

Please  note  that  even  after  the 
comment  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Further, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Plain  Language 

Executive  Order  12866  and  the 
President's  memorandimi  of  Jxme  1, 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  Application  of 
the  principles  of  plain  language 
includes  consideration  of  the  following 

questions: 

— ^Have  we  organized  the  material  to 
suit  the  public's  needs? 

— Are  the  requirements  in  the  rule 
clearly  stated? 

— Does  the  rule  contain  technical 
language  or  jargon  that  is  not  clear? 

—Would  a  different  format  (grouping 

and  order  of  sections,  use  of  headings, 

paragraphing)  make  the  rule  easier  to 

vmderstand? 
—Would  more  (but  shorter)  sections 

Vjo  better? 

—Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 


^What  else  could  we  do  to  make  the 

ride  easier  to  imderstand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  yoiu 
comments  on  this  proposal. 

V.  Conclusion 

Based  on  the  foregoing,  we  are 
proposing  to  establish  the  combined 
average  fuel  economy  standard  for  non- 
passenger  automobiles  (light  trucks)  for 
MY  2004  at  20.7  mpg. 
List  of  Sublects  in  49  CFR  Part  533 

Energy  conservation,  Fuel  economy. 
Motor  vehicles. 

In  consideration  of  the  foregoing,  49 
CFR  Part  533  is  amended  as  follows: 


PART533-{AMENDED] 

1.  The  authority  citation  for  part  533 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  32902;  delegation  of 
authority  at  49  CFR  150. 

2.  Section  533.5  is  amended  by 
revising  Table  IV  in  paragraph  (a)  to 
read  as  follows: 

§533.5    Requirements. 


(a) 


TABLE  IV 


Model  year 

standard 

logg                

20.7 

1097                   ;.... 

20.7 

IQOg                 

20.7 

igog          

20.7 

onnn              

20.7 

2001      

20.7 

9002                       

20.7 

2003 

. 

20.7 

onrvi                   

20.7 

Issued  on:  January  17,  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Safety 
Performance  Standards. 
[FR  Doc.  02-1675  Filed  1-18-02;  12:25  pm] 
BHJJNG  COOe  4»10-«»-P 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  01-020N] 

Applied  Epidemiology  and  Other  Vital 
Public  Health  Tools  To  Inform  Food 
Safety  Actions 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting; 
request  for  comments. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
that  it  will  hold  a  two-day  public 
meeting  on  the  use  of  epidemiological 
data,  principles,  and  techniques,  and 
other  public  health  tools  to  help  the 
Agency  achieve  its  public  healdi  goals. 
The  Agency  will  describe  its  use  of 
epidemiology  and  other  public  health 
tools  in  outbreak  investigations  and  in 
in-plant  environmental  assessments, 
present  hypothetical  scenarios,  and 
invite  discussion  and  comment  on  its 
approach.  This  meeting  is  intended  to 
be  the  first  in  a  series  of  meetings  that 
will  aid  FSIS  in  developing  a  framework 
for  how  the  Agency  will  conduct  public 
health  investigations,  and  how  it  will 
integrate  the  scientific  principles  of 
applied  epidemiology  into  its  food 
safety  activities.  The  long-term  goal  is  to 
arrive  at  a  consensus  on  how  and  when 
these  tools  should  be  used. 

DATES:  The  public  meeting  is  scheduled 
for  January  29  and  30,  2002.  The 
meeting  will  be  from  8:30  a.m.  to 
approximately  4  p.m.  each  day.  A 
tentative  agenda  is  available  in  the  FSIS 
Docket  Room  and  on  the  FSIS  website 
at  http://fsis.usda.gov. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Select  Atlanta/Decatur, 
130  Clairemont  Avenue  in  Decatur,  GA; 
telephone  (404)  371-0204.  FSIS 
welcomes  comments  on  the  topics  to  be 
discussed  at  the  public  meeting.  Please 
send  an  original  and  two' copies  of 


comments  to  the  FSIS  Docket  Clerk, 
Docket  #01-020N,  102  Cotton  Aimex, 
Washington,  DC  20250-3700.  All 
comments  and  the  official  transcript, 
when  it  becomes  available,  will  be  kept 
in  the  FSIS  Docket  Room  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Charles  Gioglio  at  (202)  205-0256. 
Registration  for  the  meeting  will  be  on- 
site.  If  a  sign  language  interpreter  or 
other  special  accommodation  is 
necessary,  contact  Ms.  Mary  Harris  as 
soon  as  possible  at  (202)  690-6497. 
SUPPLEMENTARY  INFORMATION: 

Background 

FSIS  administers  the  Federal  Meat 
Inspection  Act,  the  Poultry  Products 
Inspection  Act,  and  the  Egg  Products 
Inspection  Act.  The  Agency's  activities 
are  intended  to  prevent  the  distribution 
in  domestic  or  foreign  commerce,  as 
human  food,  of  unwholesome, 
adulterated,  or  misbranded  meat, 
poultry,  and  egg  products,  including 
products  that  may  transmit  diseases  or 
that  may  be  otherwise  injurious  to 
health. 

In  recent  years,  the  Agency  has  placed 
increased  emphasis  on  its  public  health 
protection  role.  Throughout  the  1990's, 
the  Agency's  most  important  goal  was 
an  improved  food  safety  inspection 
system,  exemplified  by  the  Pathogen 
Reduction/Hazard  Andysis  and  Critical 
Control  Point  (PR/HACCP)  regulations 
which  are  now  fully  implemented.  FSIS 
has  consistently  sought  to  enhance  the 
public  health  by  minimizing  foodbome 
illness  from  meat,  poultry,  and  egg 
products.  The  Agency  has  worked 
toward  achieving  this  goal  by 
implementing  measures  intended  to 
reduce  pathogens  on  raw  products,  by 
strengthening  relationships  with  public 
health  agencies  at  the  Federal  and  State 
levels,  by  making  food  safety 
information  and  training  available  to 
people  at  every  point  in  the  food 
production  and  marketing  chain,  and  by 
promoting  international  cooperation  in 
food  safety. 

The  Agency's  Strategic  Plan  for  2000- 
2005  proposes  that  FSIS  continue  to 
focus  its  operations  and  resources  on 
food  safety  and  continue  to  strengthen 
the  scientific  basis  for  its  regulatory 
activities  and  initiatives. 

FSIS  would  like  the  views, 
suggestions,  and  comments  of  all  of  its 
food  safety  constituencies,  including  the 


general  public,  on  the  approaches  it  has 
been  using,  and  on  how  it  should 
continue  to  use  applied  epidemiology 
and  other  public  health  tools  to  achieve 
its  mission.  For  many  years,  FSIS  has 
used  epidemiology  and  other  methods 
as  tools  in  tracking  the  source  of 
outbreaks  of  foodbome  illness.  On 
several  occasions,  FSIS  has  based  a 
recall  request  or  a  regulatory  action  on 
epidemiological  data  that  indicated  that 
product  from  a  particular  establishment 
is  adulterated,  but  without  a  positive 
laboratory  finding.  Recent 
improvements  in  the  technology  of 
outbreak  investigation  and  genetic 
fingerprinting  of  pathogens  from 
persons  and  food  products  have  resulted 
in  significant  changes.  It  is  now  possible 
to  identify  otherwise  unrecognized 
outbreaks  and  to  provide  substantive 
evidence  to  link  products  to  illnesses. 
The  Agency  has  begun  using  the 
techniques  of  epidemiology  during  in- 
plant  assessments  to  help  identify  the 
source  of  on-going  plant  contamination. 

Public  Meeting 

At  the  public  meeting,  FSIS  officials 
will  discuss  the  use  of  applied 
epidemiology  and  other  public  health 
tools  in  foodbome  illness  outbreak 
investigations  and  their  application  to 
in-plant  assessments  and  regulator)' 
decisions,  including  whether  to  request 
a  recall  of  FSIS  regulated  products.  The 
first  day  of  the  meeting  will  focus  on 
foodbome  illness  outbreaks;  the  second 
day  will  focus  on  in-plant  applications 
of  epidemiological  principles  and 
approaches  and  other  tools.  During  the 
meeting.  FSIS  officials  will  discuss  the 
Agency's  public  health  approach  to 
foodbome  illness  outbreaks  and  in-plant 
assessments.  FSIS  officials  will  discuss 
the  role  of  epidemiology  and  other 
public  health  tools  in  outbreak 
investigations  and  recall  decisions,  and 
the  use  of  epidemiological  data, 
principles,  and  investigative  and  other 
techniques  in  conducting  in-plant 
environmental  assessments  to  prevent 
foodbome  illness.  The  Agency  also  will 
present  its  current  thinking  on 
approaches  that  integrate 
epidemiological  principles  and 
techniques  into  inspection  methods  and 
activities.  Hypothetical  scenarios  based 
on  recent  cases  of  foodbome  illnesses 
and  in-plant  contamination  will  be 
presented  by  Agency  personnel  to 
discussion  panels  of  food  safety  experts. 
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Finally,  the  Agency  will  open  the 
discussion  to  include,  and  solicit 
comment  from,  the  attendees.  FSIS 
believes  that  this  type  of  public  process 
will  assist  it  in  achieving  its  goals  and 
will  enhance  the  understanding  of  the 
public  health  community,     j 

Additional  Public  Information 

Public  awareness  of  all  segments  of 
policy  development  is  important. 
Consequently,  in  an  effort  to  better 
ensure  that  minorities,  women,  and 
persons  with  disabilities  are  aware  of 
this  public  meeting,  FSIS  will  announce 
it  and  provide  copies  of  this  Federal 
Register  publication  in  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  FSIS  Constituent  Update,  which 
is  communicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on  line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  on  FSIS 
policies,  procedures,  regidations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  others  that  have 
requested  to  be  included.  Through  these 
various  channels.  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience.  For  more 
information  and  to  be  added  to  the 
constituent  fax  list,  fax  your  request  to 
the  Congressional  and  Public  AJffairs 
Office,  at  (202)  720-5704. 

Done  at  Washington,  DC  on:  January  17. 
2002. 

Margaret  OIL  Glavin, 
Acting  Administrator. 
{FR  Doc.  02-1750  Filed  1-23-02;  8:45  am) 
HLUNQ  CODE  3410-OW-^ 


DEPARTMENT  OF  AGRICULTURE 

Food  Sataty  and  Inspection  Service 
[Doefcat  No.  01-044N1 

Codex  Alimentariue  Commission:  Fifth 
Session  of  the  Codex  Committee  on 
Mllli  and  Miii(  Products 

agency:  Office  of  the  Under  Secretary 
for  Food  Safety.  USDA. 
action:  Notice  of  public  meeting  and 
request  for  comments. ^___ 


summary:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  the 
Agricidtural  Marketiag  Service  (AMS). 
U.S.  Department  of  Agriculture  (USDA). 


the  Food  and  Drug  Administration 
(FDA),  and  the  Department  of  Health 
and  Human  Services  (DHHS).  are 
sponsoring  a  public  meeting  on  March 
20.  2002,  to  review  the  technical  content 
of  the  agenda  item  documents  and 
receive  conunents  on  all  issues  coming 
before  the  Fifth  Session  of  the  Codex 
Committee  on  Milk  and  Milk  Products, 
which  will  be  held  in  Wellington.  New 
Zealand.  April  2-8.  2002. 
DATES:  The  public  meeting  is  scheduled 
for  Wednesday.  March  20.  2002,  from  9 
a.m.  to  12  noon. 

addresses:  The  public  meeting  will  be 
held  in  Room  3501.  South  Agriculture 
Building.  U.S.  Department  of 
Agricultiue,  14th  Street  and 
Independence  Avenue,  SW., 
Washington.  DC  20250. 

To  receive  copies  of  documents 
relevant  to  this  notice,  contact  the  Food 
Safety  and  Inspection  Service  (FSIS) 
Docket  Room.  U.S.  Department  of 
Agriculture,  FSIS,  Room  102.  Cotton 
Annex,  300  12th  Street,  SW.. 
Washington.  DC  20250-3700.  The 
documents  will  also  become  accessible 
via  the  Worid  Wide  Web  at  the 
following  address:  http://www.fao.org/ 
waicent/faoinfo/economic/esn/Codex. 
Send  comments,  in  triplicate,  to  the 
FSIS  Docket  Room  and  reference  Docket 
#01-044N.  All  comments  submitted  in 
response  to  this  notice  will  be  available 
for  public  inspection  in  the  FSIS  Docket 
Room  between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  J.  Clerkin,  Associate  U.S. 
Manager  for  Codex;  Telephone:  (202) 
205-7760;  Fax:  (202)  720-3157.  Persons 
requiring  a  sign  language  interpreter  or 
other  special  accommodations  should 
notify  Mr.  Clerkin  at  the  above  niunber. 
SUPPLEMENTARY  INFORMATION: 

Background 

Codex  was  established  in  1962  by  two 
-    United  Nations  organizations,  the  Food 
and  Agriculture  Organization  and  the 
World  Health  Organization.  Codex  is  the 
major  international  organization  for 
encouraging  fair  international  trade  in 
food  and  protecting  the  health  and 
economic  interests  of  consumers. 
Through  adoption  of  food  standards, 
codes  of  practice  and  other  guidelines 
developed  by  its  committees,  and  by 
promoting  their  adoption  and 
implementation  by  governments,  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration  and  correctly  labeled. 

The  Codex  Committee  on  Milk  and 
Milk  Products  was  established  to 
elaborate  codes  and  standards  for  Milk 
and  Milk  Products.  The  Government  of 


New  Zealand  hosts  this  committee  and 
will  chair  the  committee  meeting. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  following  specific  issues  will  be 
discussed  during  the  public  meeting: 

1.  Matters  referred  by  the  Codex 
Alimentarius  Commission  and  other 
Codex  committees 

2.  Review  of  the  Proposed  Draft  and 
Draft  Revised  Standards:  Cream; 
Fermented  Milk  Products;  Dairy 
Spreads;  Processed  Cheese;  Individual 
Cheeses;  and  Whey  Powders 

3.  Proposed  Standards  for  Products  in 
Which  Milkfat  is  Substituted  for  by 
Vegetable  Fat 

4.  Model  Export  Certificate  for  Milk 
Products 

5.  Review  of  Proposals  for  New 
Standards  for  "Parmesan"  and  "Cheese 
Specialities" 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  annoimce  it  and 
provide  copies  of  this  Federal  Register 
publication  m  the  FSIS  Constituent 
Update.  FSIS  provides  a  weekly 
Constituent  Update,  which  is 
conmnmicated  via  fax  to  over  300 
organizations  and  individuals.  In 
addition,  the  update  is  available  on-line 
through  the  FSIS  web  page  located  at 
http://www.fsis.usda.gov.  The  update  is 
used  to  provide  information  regarding 
FSIS  policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetiogs,  readls,  and  any  other  types  of 
information  Ihat  could  effect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  fax  list 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  ^ups.  allied 
healUi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
these  various  channels,  FSIS  is  able  to 
provide  information  to  a  much  broader, 
more  diverse  audience. 

For  more  information  and  to  be  added 
to  the  constituent  fax  list,  fax  your 
request  to  the  Congressional  and  Public 
Affairs  Office,  at  (202)  720-5704. 

Done  at  Washington,  DC  on:  January  18. 
2002. 

F.  Edward  Scaibrough, 
U.S.  Manager  for  Codex  Alimentarius. 
(FR  Doc.  02-1749  Filed  L-23-02;  8:45  am] 
aaUNG  CODE  Mio-te-v 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Northwest  Sacramento  Provincial 
Advisory  Committee  (SAC  PAC) 

'  AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Northwest  Sacramento 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  March  7,  2002  at  Bureau 
of  Land  Management,  355  Hemsted 
Drive.  Redding.  California.  The  purpose 
of  the  meeting  is  to  discuss  issues 
relating  to  implementing  the  Northwest 
Forest  Plan. 

DATES:  The  meeting  will  be  held  March 
7,  2002.  * 

ADDRESSES:  The  meeting  will  be  held  in 
the  Conference  Room  at  the  Bureau  of 
Land  Management. 
>  FOR  FURTHER  INFORMATION  CONTACT: 
Jackie  Riley,  Committee  Coordinator, 
USDA,  Shasta-Trinity  National  Forest, 
2400  Washington  Ave.,  Redding,  CA 
96001  (530)  242-2203;  e-mail: 
jriley01@fs.fed.us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Public 
input  opportunity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Committee  at  that  time. 

Dated:  January  17,  2002. 
J.  Sharon  Heywood, 
Forest  Supervisor. 

[FR  Doc.  02-17*^  Filed  1-23-02;  8:45  am] 
BILUNG  CODE  3410-FK-M 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Eastern  Idaho  Resource  Advisory 
Committee;  Caribou-Targhee  National 
Forest,  Idaho  Falls,  ID 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

— ' 3 — ■ 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  under  the  Secure 
Riu'al  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Caribou-Targhee  National 
Forest's  Eastern  Idaho  Resoim:e 
Advisory  Committee  will  ineet 
Wednesday,  February  13,  2002  in  Idaho 
Falls  for  a  business  meeting.  The 
meeting  is  open  to  the  public. 
DATES:  The  business  meeting  will  be 
held  on  February  13,  2002  fo)m  10  a.m. 
to  3  p.m. 

ADDRESSES:  The  meeting  location  is  the 
Quality  Inn,  850  Lindsay  Boulevard, 
Idaho  Falls,  Idaho  83402. 


FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Reese,  Caribou-Targhee  National  Forest 
Supervisor  and  Designated  Federal 
Officer,  at  (208)  524-7500. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  February  13.  begins 
at  10  am.  at  the  Quality  Inn.  850 
Lindsay  Boulevard,  Idaho  Falls,  Idaho. 
Agenda  topics  will  include  FACA 
overview.  Charter  overview.  Process  for 
project  identification/recommendation, 
election  of  Chairperson,  operating 
guidelines,  and  establishment  of  future 
meeting  schedule. 

Dated:  January  26,  2002. 
Jerry  B.  Reese, 

Caribou-Targhee  Forest  Supervisor. 
(FR  Doc.  02-1716  Filed  1-23-02;  8:45  am] 
BILLING  CODE  3410-11-M 


AMTRAK  REFORIM  COUNCIL 
Notice  Of  Meeting 

AGENCY:  Amtrak  Reform  Council. 
ACTION:  Notice  of  special  public 
business  meeting  in  Washington.  DC. 

SUMMARY:  As  provided  in  Section  203  of 
the  Amtrak  Reform  and  Accoimtability 
Act  of  1997  (Reform  Act),  the  Amtrak 
Reform  Council  (Council)  gives  notice  of 
a  special  public  meeting  of  the  Council. 
On  Thursday,  February  7,  2002.  the 
Council  will  hold  a  Business  Meeting 
from  9:30  a.m.-10:30  a.m.  Eastern 
Standard  Time  (EST)  to  discuss  the  final 
recommendation  of  the  Council  for  a 
restructured  and  rationalized  national 
intercity  rail  passenger  system. 
Following  the  Business  Meeting,  the 
Council  will  hold  a  press  conference 
from  10:30  a.m.  to  12:30  p.m. 

During  its  most  recent  Council 
meeting,  held  on  January  11,  2002,  the 
Council  discussed  four  options  for 
restructuring  Amtrak.  A  majority  of  the 
Council  (eight  in  favor  and  one 
opposed)  voted  to  approve  the  basic 
elements  for  a  restructuring  plan.  Under 
the  Council's  proposal,  the  National 
Railroad  Passenger  Corporation  (NRPC), 
which  has  been  commonly  referred  to  as 
Amtrak.  would  be  reconfigured  as  a 
small  federal  program  management 
agency  that  would  control  the  passenger 
rail  franchise  rights,  define  funding 
requirements  for  train  operations  and 
infrastructiue  needs,  secure  funding 
from  the  Congress,  and  oversee  the 
performance  of  the  system.  The 
reorganization  of  the  NRPC  would  be 
completed,  in  principal  part,  by  putting 
its  train  operations  into  one  subsidiary 
and  its  real  property  infrastructure  into 
another.  Once  the  reorganization  is  in 
place,  the  NRPC  could  introduce 


.  competition  into  the  national  rail 
passenger  system  by  permitting  other 
train  operating  companies,  along  with 
Amtrak.  to  compete  for  the  right  to 
operate  a  particular  route  or  routes 
under  contract.  The  NRPC  could  also 
exercise  its  franchise  authority  to 
operate  passenger  trains  at  the  request  of 
a  state  or  an  interstate  compact. 

On  November  9.  2001 .  the  Amtrak 
Reform  Council  approved  a  resolution 
finding  that  Amtrak  would  not  achieve 
operational  self-sufficiency  by 
December  2.  2002.  as  required  by  the 
Amtrak  Reform  and  Accountability  Act 
of  1997.  The  Council's  finding  started  a 
90-day  clock  in  which  the  Council  must 
submit  an  action  plan  for  to  Congress. 
DATES:  The  Business  Meeting  will  be 
held  on  Thursday,  Februarv  7,  2002, 
from  9:30  a.m.-10:30  a.m.  EST,  followed 
by  a  press  conference  from  10:30  a.m.  to 
12:30  p.m.  The  event  is  open  to  the 
public. 

ADDRESSES:  The  Business  Meeting  will 
take  place  in  the  Ballroom  in  the 
Phoenix  Park  Hotel  at  580  N.  Capitol 
Street,  NW,  Washington.  DC  20001.  The 
nearest  Metro  stop  is  Union  Station  on 
the  Red  Line.  Persons  in  need  of  special 
arrangements  should  contact  the  person 
listed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Deirdre  O'SuUivan.  Amtrak  Reform 
Council.  Room  7105.  JM-ARC.  400 
Seventh  Street.  SW,  Washington,  DC 
20590,  or  by  telephone  at  (202)  366- 
0591;  FAX:  202-493-2061.  For 
information  regarding  ARC's  Finding 
Resolution,  the  ARC's  Proposed  Four 
Options  for  Restructuring  Amtrak,  the 
ARC'S  two  Annual  Reports,  information 
about  ARC  Council  Members  and  staff, 
and  more,  you  can  also  visit  the 
Council's  Web  site  at 
www.amtrakreformcouncil.gov. 

SUPPLEMENTARY  INFORMATION:  The  ARC 
was  created  by  the  Amtrak  Reform  and 
Accountability  Act  of  1997  (Reform 
Act),  as  an  independent  commission,  to 
evaluate  Amtrak's  performance  and  to 
make  recommendations  to  Amtrak  for 
achieving  further  cost  containment, 
productivity  improvements,  and 
financial  reforms.  In  addition,  the 
Reform  Act  provides:  that  the  Council  is 
to  monitor  cost  savings  from  work  rules 
established  under  new  agreements 
between  Amtrak  and  its  labor  unions; 
that  the  Council  submit  an  annual 
report  to  Congress  that  includes  an 
assessment  of  Amtrak's  progress  on  the 
resolution  of  productivity  issues;  and 
that,  after  a  specified  period,  the 
Council  has  the  authority  to  determine 
whether  Amtrak  can  meet  certain 
financial  goals  specified  under  the 
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Reform  Act  and,  if  it  finds  that  Amtrak 
cannot,  to  notify  the  President  and  the 
Congress. 

The  Reform  Act  prescribes  that  the 
Council  is  to  consist  of  eleven  members, 
including  the  Secretary  of 
Transportation  and  ten  others 
nominated  by  the  President  and  the 
leadership  of  the  Congress.  Members 
serve  a  five-year  term. 

Issued  in  Washington,  DC— January  15. 
2002. 

Thomas  A.  Till, 
Executive  Director. 

IFR  Doc.  02-1695  Filed  1-23-02:  8:45  am] 
BILUNG  CODE  491(H)6-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administralion 

(A-588-846) 

I 
Notice  of  Court  Decision:  Not-Rolled 
Flat-Roiled  CartxMv-Quality  Steel 
Products  from  Japan 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  On  December  27,  2001 ,  the 
United  States  Court  of  International 
Trade  issued  a  final  judgment  with 
respect  to  the  litigation  in  Nippon  Steel 
Corp.  v.  United  States,  Consol.  Ct.  No. 
g9-08-00466.  Slip  Op.  01-152 
("Nippon  IV").  This  case  arises  out  of 
the  Department's  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Hot-Rolled  Flat-Rolled  Carbon- 
Quality  Steel  Products  from  Japan,  64 
PR  24329  (May  6, 1999).  The  final 
judgment  in  this  case  was  not  in 
harmony  with  the  Department's  May, 
1999,  Final  Determination. 
DATES:  The  effective  date  of  this  notice 
is  January  6.  2002,  which  is  10  days 
from  the  date  on  which  the  judgment  of 
the  Court  was  issued. 


FOR  RJRTHER  MFORMATWN  CONTACT: 
Sean  Carey  at  (202)  482-3964  or 
Maureen  Flannery  at  (202)  482-3020, 
Import  Administration,  Inte^ational 
Trade  Administration,  U.S.  Department, 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  N.W., 
Washington.  D.C.  20230. 
SUPPLEMENTARY  MFORMATKNI:  The 
decision  of  the  Court  of  International 
Trade  in  Nippon  IV  is  that  Court's  final 
decision  in  a  series  of  decisions 
addressing  issues  related  to  the 
antidumping  margin  assigned  to  Nippon 
Steel  Corporation  ("Nippon")  in  the 
above-H«ferenced  Final  Determination. 

In  Nippon  Steel  Corp.  v.  United  States 
("Nippon  I").  118  F.  Supp.  2d  1366  (OT 


2000),  that  Court  (1)  remanded  for 
Commerce  to  determine  whether,  as  to 
weight  conversion  factors,  Nippon  acted 
to  the  best  of  its  ability  within  the 
meaning  of  19  U.S.C.  §  1677e(b);  (2) 
ordered  Commerce  to  issue  a  policy 
statement  on  ex-parte  memoranda  in 
accordance  with  the  opinion;  and  (3) 
upheld  the  Department  on  all  other 
challenged  aspects  relating  to  Nippon. 
In  Nippon  Steel  Corp.  v.  United  States 
("Nippon  n"),  146  F.  Supp.  2d  835  (CIT 
2001),  the  Court  (1)  found  that  a  revised 
policy  statement  as  to  ex-parte 
memoranda.  66  FR  16906  (March  28, 
2001),  complied  with  the  Court's  order 
in  Nippon  I;  but  (2)  held  that  Commerce 
had  erred  in  finding  that  Nippon  did  not 
act  to  the  best  of  its  ability  with  respect 
to  providing  requested  weight 
conversion  factors,  and  that, 
accordingly,  Nippon's  failure  to  timely 
provide  these  factors  did  not  warrant  an 
adverse  inference  in  the  selection  of 
facts  available  for  the  affected  sales. 
Thus,  the  Nippon  II  Court  remanded  for 
Commerce  to  recalculate  Nippon's 
margin  without  using  an  adverse 
assumption  in  that  respect.  In  Nippon 
Steel  Corp.  v.  United  States  ("Nippon 
III"),  Slip  Op.  01-122  (CIT.  October  12. 
2001).  the  Court  (1)  rejected  Nippon's 
claims  that  the  Department's  remand 
results  methodology  impermissibly  took 
a  different  approach  bom  that  used  in 
the  investigation,  but  (2)  rejected  the 
Department's  selection  of  the  non- 
adverse  facts  available  associated  with 
the  missing  weight  conversion  factors, 
and  remanded  again  for  the  Department 
to  devise  a  new  approach  to  the 
determination  of  neutral  facts  available. 

In  Nippon  IV.  the  Court  rejected  the 
"application"  of  the  Department's  new 
approach,  taking  no  position  on  whether 
it  was  reasonable  as  a  general  matter, 
and  ordered  the  Department  to  use 
Nippon's  untimely  submitted 
(proprietary)  wei^t  conversion  factor. 
Slip  Op.  01-152.  at  6-7.  As  mentioned 
above,  this  decision  was  issued  as  a 
final  judgement  in  this  case. 

In  its  decision  in  Timken  Co.  v. 
United  States,  893  F.2d  337.  341  (Fed. 
Cir.  1990)  ("Timken"),  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
held  that,  pursuant  to  19  U.S.C.  § 
1516a(e).  Uie  Department  must  publish 
a  notice  of  a  court  decision  which  is  not 
"in  harmony"  with  a  Department 
determination,  and  must  suspend 
liqmdation  of  entries  pending  a       • 
"conclusive"  court  decision.  The  CTT's 
decision  in  Nippon  IV  on  December  27, 
2001,  constitutes  a  final  decision  of  that 
court  which  is  "not  in  harmony"  with 
the  Department's  final  determination  of 
sales  at  less  than  fair  value.  This  notice 


is  published  in  fulfillment  of  the 
publication  requirements  of  Timken. 

Accordingly,  the  Department  will 
continue  the  suspension  of  liquidation 
of  the  subject  merchandise  pending  the 
expiration  of  the  period  of  appeal,  or,  if 
appealed,  upon  a  "conclusive"  court 
decision. 

January  15,  2002 
Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration. 

IFR  Doc.  02-1790  Filed  1-23-02;  8:45  am] 
BIUMG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

A-570-504 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  New  Shipper 
Review:  Petroleum  Wax  Candles  from 
the  People's  Republic  of  China 

action:  Import  Administration. 
International  Trade  Administration. 
Department  of  Commerce 


SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  a  new 
shipper  review  of  the  antiduinping  duty 
order  on  petroleiun  wax  candles  from 
the  People's  Republic  of  China  (PRC)  in 
response  to  a  request  from  Shanghai 
New  Star  Im/Ex  Co..  Ltd.  (New  Star). 
The  review  covers  the  period  August  1. 
2000  through  January  31.  2001. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value 
(NV).  The  preliminary  results  are  listed 
below  in  the  section  titled  "Preliminary 
Results  of  Review."  ff  these  preliminary 
results  are  adopted  in  our  final  results, 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  antidumping  duties 
based  on  the  difference  between  the 
export  price  (EP)  and  NV.  Interested 
parties  are  invited  to  comment  on  these 

preliminary  results.  (See  the 

"Preliminary  Results  of  Review"  section 

of  this  notice.) 

EFFECTIVE  DATE:  January  24.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  Renkey  or  Javier  Barrientos. 

Office  of  AD/CVD  Enforcement  VII. 

Import  Administration,  International 

Trade  Administration,  U.S.  Department 

of  Commerce,  14th  Street  and 

Constitution  Avenue.  NW,  Washington, 

DC  20230;  telephone:  (202)  482-2312  or 

(202)  482-2243,  respectively. 

Tlie  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  to  the  provisions 


effective  January  1. 1995,  the  effective 
date  of  the  amendments  made  to  the  Act 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  19  CFR  part  351 
(2000). 
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Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  petroleum  wax  candles  from 
the  PRC  on  August  28, 1986  (51  FR 
30686).  On  February  28.  2001  the 
Department  received,  in  accordance 
with  section  751(a)(2)(B)  of  the  Act  and 
section  351.214(c)  of  the  Department's 
regulations,  a  timely  request  from  New 
Star  to  conduct  a  new  shipper  review  of 
the  antidumping  duty  order  on 
petroleum  wax  candles  from  the  PRC. 
On  March  28.  2001  the  Department 
published  its  initiation  of  this  new 
shipper  review  for  the  period  August  1. 
2000  through  January  31.  2001  (66  FR 
16903).  On  August  27.  2001  the 
Department  published  an  extension  of 
the  deadline  for  completion  of  the 
preliminary  results  of  this  new  shipper 
review  imtil  January  15.  2002  (66  FR 
45005). 

This  new  shipper  request  was  made 
pursuant  to  section  751(a)(2)(B)  of  the 
Act  and  section  351.214(b)  of  the 
Department's  regulations,  which  state 
that,  if  the  Department  receives  a 
request  for  review  fitim  an  exporter  or 
producer  of  the  subject  merchandise 
stating  that  it  did  not  export  the 
merchandise  to  the  United  States  during 
the  period  covered  by  the  original 
investigation  (the  POI)  and  that  such 
exporter  or  producer  is  not  affiliated 
with  any  exporter  or  producer  who 
exported  the  subject  merchandise 
durii^  that  period,  the  Department  shall 
conduct  a  new  shipper  review  to 
establish  an  individual  weighted- 
average  dumping  margin  for  such 
exporter  or  producer,  if  the  Department 
has  not  previously  established  such  a 
margin  for  the  exporter  or  producer. 

The  regulations  require  mat  the 
exporter  or  producer  shall  include  in  its 
request,  with  appropriate  certifications: 
(i)  The  date  on  which  the  merchandise 
was  first  entered,  or  withdrawn  from 
warehouse,  for  consumption,  or,  if  it 
cannot  certify  as  to  the  date  of  first 
entry,  the  date  on  which  it  first  shipped 
the  merchandise  for  export  to  the 
United  States,  or  if  the  merchandise  has 
not  yet  been  shipped  or  entered,  the 
date  of  sale;  (ii)  a  list  of  the  firms  with 
which  it  is  affiliated;  (iii)  a  statement 
from  such  exporter  or  producer,  and 
frt)m  each  affiliated  firm,  that  it  did  not, 
under  its  current  or  a  former  name, 
export  the  merchandise  during  the  POI; 


and  (iv)  in  an  antidimiping  proceeding 
involving  inputs  frtim  a  non-market- 
economy  (NME)  country,  a  certification 
that  the  export  activities  of  such 
exporter  or  producer  are  not  controlled 
by  the  central  government.  See  section 
351.214(b)(2)  of  the  Department's 
regulations. 

New  Star  submitted  the  information 
and  certifications  establishing  the 
effective  date  on  which  this  company 
first  shipped  and  entered  petroleimi 
wax  candles  for  consumption  in  the 
United  States,  the  volimie  of  its 
shipment,  and  the  date  of  first  sale  to  an 
unaffiliated  customer  in  the  United 
States.  New  Star  certified  that  it  was  not 
affiliated  with  any  company  which 
exported  petroleum  wax  candles  frtim 
the  PRC  during  the  POI.  In  addition. 
New  Star  certified  that  its  export 
activities  are  not  controlled  by  the 
central  government. 

Scope  of  Review 

The  products  covered  by  this  order 
are  certain  scented  or  unscented 
petroleum  wax  candles  made  from 
petroleimi  wax  and  having  fiber  or 
paper-cored  wicks.  They  are  sold  in  the 
following  shapes:  tapers,  spirals,  and 
straight-sided  dinner  candles;  roimds. 
columns,  pillars,  votives;  and  various 
wax-filled  containers.  The  products 
were  classified  under  the  Tariff 
Schedules  of  the  United  States  (TSUS) 
item  755.25.  Candles  and  Tapers.  The 
products  are  currently  classified  under 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  3406.00.00. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  remains 
dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act.  we  conducted  verifications  of  the 
questionnaire  responses  of  both  New 
Star  and  its  U.S.  importer.  Peak  Candles. 
LLC  (Peak  Candle).  We  used  standard 
verffication  procedures,  including  on- 
site  inspection  of  the  manufacturer's 
facilities  and  the  examination  of 
relevant  sales  and  financial  records.  Our 
verification  results  are  outlined  in  the 
public  versions  of  the  verification 
reports,  which  are  on  file  in  the  Central 
Records  Unit  (room  B099  of  the  Main 
Commerce  Building). 

New  Shipper  Status 

Based  on  the  questionnaire  responses 
received  frt>m  New  Star  and  Peak 
Candle,  and  our  verifications  thereof, 
we  preliminarily  determine  that  New 
Star  has  met  the  requirements  to  qualify 
as  a  new  shipper  during  the  POR.  We 


have  deterauned  that  the  company 
made  its  first  sale  or  shipment  of  subject 
merchandise  to  the  United  States  during 
the  POR.  that  this  sale  was  a  bona  fide 
sale,  and  that  this  company  was  not 
affiliated  with  any  exporter  or  producer 
that  previously  shipped  to  the  United 
States  during  the  POI. 

Separate  Rates 

New  Star  has  requested  a  separate, 
company-specific  rate.  In  its 
questionnaire  responses,  the  company 
states  that  it  is  an  independent  legal 
entity. 

To  establish  whether  a  company 
operating  in  a  non-market  economy 
(NME)  country  is  sufficiently 
independent  to  be  entitled  to  a  separate 
rate,  the  Department  analyzes  each 
exporting  entity  under  the  test 
established  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China.  56 
FR  20588  (May  6, 1991),  as  amplified  by 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  RepubUc  of  China,  59  FR 
22585  (May  2, 1994).  Under  this  policy, 
exporters  in  NMEs  are  entitled  to 
separate,  company-specific  margins 
when  they  can  demonstrate  an  absence 
of  government  control,  both  in  law  and 
in  fact,  with  respect  to  export  activities. 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  government  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  four  factors:  (1) 
Whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  (2)  whether 
each  exporter  retains  the  proceeds  from 
its  sales  and  makes  independent 
decisions  regarding  the  disposition  of 
profits  or  financing  of  losses;  (3) 
whether  each  exporter  has  the  authority 
to  negotiate  and  sign  contracts  and  other 
agreements;  and  (4)  whether  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management. 

De  Jure  Control     ' 

With  respect  to  the  absence  of  de  jure 
government  control  over  the  export 
activities  of  the  company  reviewed, 
evidence  on  the  record  indicates  that 
New  Star's  export  activities  are  not 
controlled  by  the  government.  New  Star 
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submitted  evidence  of  its  legal  right  to 
set  prices  independendy  of  all 
government  oversight.  The  business 
license  of  the  company  indicates  that  it 
is  permitted  to  engage  in  the  exportation 
of  candles.  We  find  no  evidence  of  de 
jure  government  control  restricting  this 
company's  exportation  of  candles. 

The  following  laws,  which  have  been 
placed  on  the  record  of  this  review, 
indicate  a  lack  of  de  jure  government 
control  over  privately-owned 
companies,  such  as  New  Star,  and  that 
control  over  these  enterprises  rests  with 
the  enterprises  themselves.  The 
Administrative  Regidations  of  the 
People's  Republic  of  China  Governing 
the  Registration  of  Enterprises  as  Legal 
Persons,  issued  on  June  3. 1988  by  the 
State  Council  of  the  PRC,  the  Company 
Law  of  the  People's  Republic  of  China, 
issued  on  December  29. 1993  by  the 
National  People's  Congress,  the 
Regulations  of  the  People's  Republic  of 
China  for  Controlling  the  Registration  of 
Enterprises  as  Legal  Persons, 
promulgated  by  the  State 
Administration  for  Industry  and 
Commerce  on  June  13, 1988,  and  the 
General  Principles  of  the  Civil  Law  of 
the  People's  Republic  of  China,  effective 
on  January  1, 1987,  all  placed  on  the 
record  of  this  review,  provide  that,  to 
quaUfy  as  legal  persons,  companies 
must  have  the  "abiUty  to  bear  civil 
liabiUty  independently"  and  the  right  to 
control  and  manage  their  businesses. 
These  regulations  also  state  that,  as  an 
independent  legal  entity,  a  company  is 
responsible  for  its  own  profits  and 
losses.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Manganese  Metal  from  the 
People's  Repubhc  of  China.  60  FR  56045 
(November  6, 1995)  (Manganese  Metal). 
At  verification,  we  saw  that  the  business 
license  for  New  Star  was  granted  in 
accordance  with  these  laws.  Therefore, 
we  preliminarily  determine  that  there  is 
an  absence  of  de  jure  control  over  export 
activity  with  respect  to  this  firm. 

De  Facto  Control 

With  respect  to  the  absence  of  de 
facto  control  over  export  activities,  the 
information  provided  in  the 
questionnaire  responses,  and  reviewed 
at  verification,  indicates  that  the 
management  of  New  Star  is  responsible 
for  the  determination  of  export  prices, 
profit  distribution,  marketing  strategy, 
and  contract  negotiations.  Our  analysis 
indicates  that  there  is  no  government 
involvement  in  the  daily  operations  or 
the  selection  of  management  for  this 
company.  In  addition,  we  have  found 
that  the  respondent's  pricing  and  export 
strategy  decisions  are  not  subject  to  any 
outside  entity's  review  or  approval,  and 


that  there  are  no  governmental  policy 
directives  that  affect  these  decisions. 

There  are  no  restrictions  on  the  use  of 
export  earnings.  The  company's  general 
manager  has  the  right  to  negotiate  and 
enter  into  contracts,  and  may  delegate 
this  authority  to  employees  within  the 
company.  There  is  no  evidence  that  this 
authority  is  subject  to  any  level  of 
governmental  approval.  New  Star  has 
stated  that  its  management  is  selected 
by  its  board  of  directors  and/or  its 
employees  and  that  there  is  no 
government  involvement  in  the 
selection  process.  Lastly,  decisions 
made  by  respondent  concerning 
purchases  of  subject  merchandise  from 
other  suppliers  are  not  subject  to- 
government  approval.  ConsequenUy, 
because  evidence  on  the  record  . 
indicates  an  absence  of  government 
control,  both  in  law  and  in  fact,  over  its 
export  activities,  we  preliminarily 
determine  that  New  Star  is  eligible  for 
a  separate  rate  for  purposes  of  this 
review. 

Normal  Value  Comparisons 

To  determine  whether  respondent's 
sales  of  the  subject  merchandise  to  the 
United  States  were  made  at  prices  below 
NV,  we  compared  the  United  States 
prices  to  NV,  as  described  in  the 
"United  States  Price"  and  "Normal 
Value"  sections  of  this  notice. 


United  States  Price 

For  New  Star,  we  based  United  States 
price  on  EP,  in  accordance  with  section 
772(a)  of  the  Act,  because  the  first  sale 
to  an  unaffiliated  purchaser  was  made 
prior  to  importation,  and  constructed 
export  price  (CEP)  was  not  otherwise 
warranted  by  the  facts  on  the  record. 
See,  the  memorandum  entitled  Analysis 
of  the  Relationship  and  Treatment  of 
Sale  between  Shanghai  New  Star  Im/Ex 
Co.,  Ltd.  (New  Star)  and  Peak  Candles, 
LLC  (Peak  Candle),  January  15.  2002. 
We  calculated  EP  based  on  die  packed 
price  from  the  exporter  to  the  first 
unaffiliated  purchaser  in  the  United 
States.  We  deducted  foreign  inland 
freight,  foreign  inland  insurance,  and 
international  freight  expenses  from  the 
starting  price  (gross  unit  price)  in 
accordance  with  section  772(c)  of  the 
Act. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  NV 
using  a  factors-of-production 
methodology  if  (1)  the  merchandise  is 
exported  from  an  NME  country,  and  (2) 
available  information  does  not  permit 
the  calculation  of  NV  using  home- 
market  prices,  third-coimtry  prices,  or 


constructed  value  imder  section  773(a) 
of  the  Act. 

In  every  case  conducted  by  the 
Department  involving  the  PRC,  the  PRC 
has  been  treated  as  an  NME  coimtry. 
Pursuant  to  section  771(18)(C)(i)  of  die 
Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  None  of  the 
companies  contested  such  treatment  in 
this  review.  Accordingly,  we  have 
applied  surrogate  values  to  the  factors  of 
production  to  determine  NV.  See  Factor 
Values  Memo  for  the  Preliminary 
Results  of  the  Antidumping  Duty  New 
Shipper  Review  of  Petroleum  Wax 
Candles  from  the  People's  Republic  of 
China,  January  15,  2002  (Factor  Values 

Memo). 

We  calculated  NV  based  on  factors  ot 
production  in  accordance  with  section 
773(c)(4)  of  the  Act  and  section 
351.408(c)  of  our  regulations.  Consistent 
with  niunerous  other  cases  involving 
the  PRC,  we  determined  that  India  (1)  is 
comparable  to  the  PRC  in  level  of 
economic  development,  and  (2)  is  a 
significant  producer  of  comparable 
merchandise.  See  the  November  27, 
2001  memo  from  the  Office  of  Policy 
regarding  surrogate  coimtry  selection  for 
this  review  and  the  Factor  Values 
Memo.  We  valued  the  factors  of 
production  using  publicly  available 
information  frtim  India.  We  adjusted  the 
Indian  input  prices  by  adding  freight 
expenses  to  reflect  delivered  prices.  At 
verification  we  foimd  that  New  Star  had 
not  reported  in  its  questionnaire 
responses  factor  information  for  several 
factors,  including  water,  scent,  additive 
and  plaster.  Because  these  factors  are  a 
relatively  minor  part  of  the  production 
process  for  candles,  we  gathered 
information  at  verification  to  use  as  the 
basis  for  including  these  factors  in  the 
calculation  of  NV.  Thus,  the  information 
gathered  at  verification  for  these  factors 
is  being  used  as  facts  available  (FA)  in 
accordance  with  section  776(a)  of  the 
Act  and  section  351.308  of  die 
Department's  regulations. 
We  valued  the  factors  of  production 

as  follows: 

To  value  petroleum  wax,  we  used  the 
average  Indian  price  for  paraffin  wax 
derived  bom  rates  published  in 
Chemical  Weekly  for  the  second  quarter 
2000  (IIQOO),  as  found  in  petitioner's 
August  17,  2001  Surrogate  Value 
Submission  in  the  1999-2000 
administrative  review  of  Sulfanilic  Acid 
from  the  PRC.  We  selected  the  price 
quotes  from  the  IIQPO  because  that 
period  represents  the  most  recent 
complete  quarter  available  from  that 
submission.  This  price  was  adjusted  on 
a  tax-exclusive  basis  to  account  for  the 


Indian  excise  tax  of  16  percent  and  has 
been  inflated  through  the  POR. 

To  value  wicks,  we  used  the  average 
Indian  import  price  for  HTS  number 
5908  from  the  February  2001  issue  of 
the  Monthly  Statistics  of  Foreign  Trade 
of  India  (Monthly  Statistics),  which 
includes  data  for  the  period  April  2000- 
February  2001.  For  this  unit  value,  we 
divided  the  total  import  value,  less  the 
value  of  imports  from  NME  countries, 
by  the  total  import  quantity,  less  the 
quantity  from  NME  countries.  Since 
most  months  &«m  this  period  overlap 
with  the  POR,  we  did  not  adjust  for 
inflation  or  deflation. 

To  value  color,  we  used  the  average 
Indian  import  price  for  HTS  numbers 
3204.1121  and  3204.1129  from  die 
February  2001  issue  of  the  Monthly 
Statistics,  which  includes  data  for  the 
period  April  2000-February  2001.  These 
HTS  numbers  are  for  red  and  pink  dyes, 
which  were  the  colors  used  by  New 
Star's  producer.  For  this  unit  value,  we 
divided  the  total  import  value,  less  the 
value  of  imports  from  NME  countries, 
by  the  total  import  quantity,  less  the 
quantity  from  NME  countries.  Since 
most  months  from  this  period  overlap 
with  the  POR,  we  did  not  adjust  for 
inflation  or  deflation. 

To  value  additive  (stearic  acid),  we 
used  the  average  Indian  import  price  for 
HTS  number  2915.7003  from  tiie 
February  2001  issue  of  the  Monthly 
Statistics  of  Foreign  Trade  of  India 
(Monthly  Statistics),  which  includes 
data  for  the  period  April  2000-February 
2001.  For  this  unit  value,  we  divided 
the  total  import  value,  less  the  value  of 
imports  from  NME  countries,  by  the 
total  import  quantity,  less  the  quantity 
from  NME  countries.  Since  most  months 
from  this  period  overlap  with  the  POR, 
we  did  not  adjust  for  inflation  or 
deflation. 

To  value  scent,  we  used  the  average 
Indian  import  price  for  HTS  number 
3302.9002  from  the  February  2001  issue 
of  the  Monthly  Statistics  of  Foreign 
Trade  of  India  (Monthly  Statistics), 
which  includes  data  for  the  period  April 
2000-February  2001.  For  this  unit 
value,  we  divided  the  total  import 
value,  less  the  value  of  imports  from 
NME  countries,  by  the  total  import 
quantity,  less  the  quantity  from  NME 
countries.  Since  most  months  from  this 
period  overlap  with  the  POR,  we  did  not 
adjust  for  inflation  or  deflation. 

To  value  plaster,  we  used  the  average 
Indian  import  price  for  HTS  number 
2520.2001  from  the  February  2001  issue 
of  the  Monthly  Statistics  of  Foreign 
Trade  of  India  (Monthly  Statistics), 
which  includes  data  for  the  period  April 
2000-February  2001.  For  this  unit 
value,  we  divided  the  total  import 
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value,  less  the  value  of  imports  frtjm 
NME  countries,  by  the  total  import 
quantity,  less  the  quantity  from  NME 
coimtries.  Since  most  months  from  this 
period  overlap  with  the  POR.  we  did  not 
adjust  for  inflation  or  deflation. 

To  value  coal  and  electricity,  we  used 
data  reported  as  the  average  Indian 
domestic  prices  within  the  categories  of 
"Steam  Coal  for  Industry"  and 
"Electricity  for  Industry."  published  in 
the  Internationeil  Energy  Agency's 
publication,  Energy  Prices  and  Taxes. 
First  Quarter,  2000.  We  adjusted  the 
cost  of  coal  to  include  an  amount  for 
transportation.  For  water,  we  relied 
upon  public  information  from  the 
October  1997  Second  Water  Utilities 
Data  Book:  Asian  and  Pacific  Region, 
published  by  the  Asian  Development 
Bank. 

To  achieve  comparability  of  energy 
and  water  prices  to  the  factors  reported 
for  the  company  under  review,  we 
adjusted  these  factor  values  to  reflect 
inflation  through  the  POR  using  the 
Wholesale  Price  Index  (WPI)  for  India, 
as  published  in  the  2001  International 
Financial  Statistics  (IFS)  by  the 
International  Monetary  Fund  (IMF). 

To  value  packing  materials  (plastic 
bags,  cardboard  boxes  and  adhesive 
tape),  we  relied  upon  Indian  import  data 
from  the  April  2000  through  February 
2001  issues  of  Monthly  Statistics  of  the 
Foreign  Trade  of  India  (Monthly 
Statistics).  We  did  not  adjust  these 
prices  to  reflect  inflation  to  the  candles 
processing  season  during  the  POR 
because  most  months  from  this  period 
overlap  with  the  POR.  We  adjusted  the 
values  of  packing  materials  to  include 
freight  costs  incurred  between  the 
supplier  of  the  packing  materials  and 
the  factory.  For  transportation  distances  ' 
used  in  the  calculation  of  freight 
expenses  on  packing  materials,  we 
added,  to  surrogate  values  from  India,  a 
surrogate  freight  cost  using  the  distance 
between  the  domestic  supplier  and  the 
factory.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Collated  Roofing  Nails  From  the 
People's  Republic  of  China,  62  FR  51410 
(October  1, 1997)  (Roofing  Nails). 

To  value  factory  overhead,  selling, 
general,  and  administrative  expenses 
(SG&A),  and  profit,  we  used  information 
reported  in  the  January.  1997  Reserve 
Bank  of  India  Bulletin,  "Statement  1  - 
Combined  Income,  Value  of  Production, 
Expenditure  and  Appropriation 
Accounts,  Industry  Group-wise"  of  that 
report  for  the  Indian  metals  and 
chemicals  (and  products  thereof) 
industries. 

For  labor,  we  used  the  PRC 
regression-based  wage  rate  at  Import 
Administration's  home  page.  Import 


Library,  Expected  Wages  of  Selected 
NME  Coimtries,  revised  in  September 
2001.  See  http://ia.ita.doc.gov/wages/. 
Because  of  the  variability  of  wage  rates 
in  countries  with  similar  per  capita 
gross  domestic  products,  section 
351.408(c)(3)  of  die  Department's 
regulations  requires  the  use  of  a 
regression-based  wage  rate.  The  source 
of  these  wage  rate  data  on  the  Import 
Administration's  web  site  is  the 
Yearbook  of  Labour  Statistics  2000, 
International  Labour  Office  (Geneva: 
2000).  Chapter  5B:  Wages  in 
Manufacturing. 

We  valued  movement  expenses  as 
follows: 

To  value  truck  freight  expenses,  we 
used  the  average  of  seventeen  price 
quotes  from  six  different  Indian  trucking 
companies  which  were  used  in  the 
antidumping  investigation  of  Bulk 
Aspirin  from  the  People's  Republic  of 
China.  65  FR  33805  (May  25,  2000).  We 
adjusted  the  rates  to  reflect  inflation  to 
the  month  of  sale  of  the  finished 
product  using  the  WPI  for  India  from 
the  IFS. 

To  value  inland  insurance,  we  used 
data  available  on  our  website's  index  of 
factor  values  at  http://ia.ita.doc.gov/ 
factorv/prc/insuranc.htm.  The 
published  rate  of  Rs.  133.75/mt  was 
inflated  through  the  POR  and  converted 
to  a  per  kilogram  rate. 

To  value  domestic  ocean  freight,  we 
used  data  available  on  our  website's 
index  of  factor  values  at  http:// 
ia.ita.doc.gov/factorv/prc/fi^ight.htm. 
The  published  rate  of  $0.17/kg  was 
inflated  through  the  POR. 

To  value  international  ocean  freight, 
we  used  freight  quotes  from  the  first 
administrative  and  new  shipper  reviews 
of  crawfish  tail  meat  from  the  PRC  (See 
Memorandum  to  the  File  from  Mike 
Strollo  to  Maureen  Flannery:  Ocean 
Freight  Rates  for  the  New  Shipper  and 
Administrative  Reviews  of  Freshwater 
Crawfish  Tail  Meat  fttim  the  People's 
Republic  of  China,  dated  September  29, 
1999).  These  quotes  were  the  most 
contemporaneous  to  the  POR  that  we 
were  able  to  locate.  For  additional 
values,  we  used  height  quotes  from 
Maersk/Sea  Land  and  Transoceanic 
Shipping  Co..  Inc.  See  Memorandum  to 
the  File  from  Scott  Lindsay  to  Maureen 
Flannery:  Ocean  Freight  Rates  for  the 
New  Shipper  and  Administrative 
Reviews  of  Freshwater  Crawfish  Tail 
Meat  bom  the  People's  Republic  of 
China,  dated  September  29.  2000). 
Ocean  freight  rates  from  Sea  Land 
Services  have  been  obtained  and 
applied  in  previous  investigations,  such 
as  Saccharin  from  the  People's  Republic 
of  China,  59  FR  58818  (November  15, 
1994),  Coumarin  bom  the  People's 
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RepubUc  of  China.  59  FR  66895 
(December  2, 1994)  and  Persulfates.  All 
ocean  freight  surrogate  values  have  been 
adjusted  for  inflation  through  the  POR. 

Cunency  Conversion 

We  made  currency  conversions 
pursuant  to  §351.415  of  the 
Department's  regulations  at  the  rates 
certified  by  the  Federal  Reserve  Bank. 
See  http://ia.ita.doc.gov/exchange/ 
index.html.  I 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufacturer/ 
Exporter 

Time  Period 

Margin  {ad 
valorem) 

New  Star 

8/1/00-1/31/01 

74.20% 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice  in  accordance  with 
§351.310(c)  of  the  Department's 
regulations.  Any  hearing  would 
normally  be  held  37  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington.  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
a  vmtten  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration.  U.S.  Department 
of  Commerce,  Room  1870, 14th  Street 
and  Constitution  Avenue.  NW. 
Washington.  DC  20230.  Requests  for  a 
pubhc  hearing  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and,  (3)  to  the  extent  practicable,  an 
identification  of  the  arguments  to  be 
raised  at  the  hearing. 

Unless  otherwise  notified  by  the 
Department,  interested  parties  may 
submit  case  briefs  within  30  days  of  the 
date  of  publication  of  this  notice  in 
accordance  writh  section  351.309(c)(ii)  of 
the  Department's  regulations.  As  part  of 
the  case  brief,  parties  are  encouraged  to 
provide  a  summary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  must 
be  filed  vtrithin  five  days  after  the  case 
brief  is  filed.  If  a  hearing  is  held,  an 
interested  party  may  maJce  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
brief  and  may  make  a  rebuttal 
presentation  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
Parties  should  confirm  by  telephone  the 


time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

The  Department  will  issue  the  final 
results  of  this  new  shipper  review, 
which  will  include  the  results  of  its 
analysis  of  issues  raised  in  the  briefs, 
within  90  days  from  the  date  of  these 
preliminary  results,  unless  the  time 
limit  is  extended. 

Upon  completion  of  this  new  shipper 
review,  the  Department  shall  determine, 
and  the  U.S.  Customs  Service  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  The  Department 
will  issue  assessment  instructions 
directiy  to  the  U.S.  Customs  Service 
upon  completion  of  this  review.  For 
assessment  purposes,  we  intend  to 
calculate  importer-specific  assessment 
rates  for  petroleiun  wax  candles  from 
the  PRC.  We  will  divide  the  total 
dumping  margins  (calculated  as  the 
difference  between  NV  and  the  United 
States  price)  for  each  importer  by  the 
entered  value  of  the  merchandise.  Upon 
the  completion  of  this  review,  we  wall 
direct  Customs  to  assess  the  resulting  ad 
valorem  rate  against  the  entered 
quantity  of  each  entry  of  the  subject 
merchandise  by  the  importer  during  the 

POR. 

Furthermore,  the  following  deposit 
rates  will  be  effective  upon  publication 
of  the  final  results  of  this  administrative 
review  for  all  shipments  of  petroleum 
wax  candles  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  firm  will 
be  the  rate  established  in  the  final 
results  of  this  review;  (2)  for  previously- 
reviewed  PRC  and  non-PRC  exporters 
with  separate  rates,  the  cash  deposit  rate 
will  be  the  company-specific  rate, 
established  for  the  most  recent  period; 
(3)  for  all  other  PRC  exporters,  the  rate 
will  be  the  PRC-wide  rate,  which  is 
currentiy  54.21  percent;  and  (4)  for  all 
other  non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  351.402(f)  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  period.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presvunption 
that  reimbursement  of  antidiunping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 


This  new  shipper  review  and  this 
notice  are  published  in  accordance  with 
sections  751(a)(2)(B)  and  777  (i)(l)  of 
the  Act. 

January  15,  2002 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration.  , 

(FR  Doc.  02-1791  Filed  1-23-02;  8:45  am) 
BILUNQ  CODE  3S10-08-S 


DEPARTMEMT  OF  COMMERCE 
International  Trade  Administration 

[C-357-817,  C-351-835,  C-427-823,  C-580- 
849] 

Certain  Cold-Rolled  Carison  Steel  Flat 
Products  From  Argentina,  Brazil, 
France,  and  the  Republic  of  Korea: 
Extension  of  Time  Limit  for  Preliminary 
Determinations  in  Countervailing  Duty 
Investigations 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
action:  Notice  of  extension  of  time  limit 
for  preliminary  determinations  in 
countervailing  duty  investigations. 

SUMMARY:  The  Department  of  Commerce 
is  extending  the  time  limit  of  the 
preliminary  determinations  in  the 
coimtervailing  duty  investigations  of 
certain  cold-rolled  carbon  steel  flat 
products  from  Argentina.  Brazil.  France, 
and  the  Republic  of  Korea  from  January 
28,  2002  until  no  later  than  February  25. 
2002.  This  extension  is  made  pursuant 
to  section  703(c)(1)(B)  of  tiie  Tariff  Act 
of  1930,  as  amended  by  the  Uruguay 
Roimd  Agreements  Act. 
EFFECTIVE  DATE:  January  24,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suresh  Maniam  (Argentina  and  France), 
at  (202)  482-0176;  Sean  Carey  (Brazil), 
at  (202)  482-3964;  and  Tipten  Troidl 
(tiie  Republic  of  Korea),  at  (202)  482- 
1767,  Import  Administration,  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW, 
Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995. 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("tiie 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
part  351  (2001). 


Extension  of  Due  Date  for  Preliminary 
Determinations 

On  October  18,  2001,  the  Department 
of  Commerce  ("the  Department") 
initiated  the  countervailing  duty 
("CVD")  investigations  of  certain  cold- 
rolled  carbon  steel  flat  products  from 
Argentina.  BtbzH,  France,  and  the 
Republic  of  Korea.  See  Notice  of 
Initiation  of  Countervailing  Duty 
Investigations:  Certain  Cold-Rolled 
Carbon  Steel  Flat  Products  From 
Argentina.  Brazil,  France,  and  the 
Republic  of  Korea.  66  FR  54218  (October 
26,  2001).  The  initial  deadhne  for  these 
preliminary  determinations  was 
December  22,  2001.  On  November  30, 
2001,  we  issued  a  notice  partially 
extending  these  preliminary 
determinations  until  January  28,  2002. 
See  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Argentina.  Brazil. 
France,  and  the  Republic  of  Korea: 
Extension  of  Time  Limit  for  Preliminary 
Determinations  in  Countervailing  Duty 
Investigations.  66  FR  63523  (December 
7,  2001)  {"Preliminary  Postponemenf). 
Piu-suant  to  section  703(c)(1)(B)  of  the 
Act,  we  find  that,  because  of  the 
continued,  "extraordinarily 
complicated"  nature  of  these 
investigations,  we  must  extend  the 
preliminary  determinations  deadline  for 
the  full  130  days. 

Under  section  703(c)(1)(B).  the 
Department  can  extend  the  period  for 
reaching  a  preliminary  determination 
imtil  not  later  than  the  130th  day  after 
the  date  on  which  the  administering 
authority  initiates  an  investigation  if: 

(B)  The  administering  authority 
concludes  that  the  parties  concerned  are 
cooperating  and  determines  that 

(i)  The  case  is  extraordinarily 
complicated  by  reason  of 

(I)  The  number  and  complexity  of  the 
alleged  coimtervailable  subsidy 
practices; 

(II)  The  novelty  of  the  issues 
presented; 

(III)  The  need  to  determine  the  extent 
to  which  particidar  coimtervailable 
subsidies  are  used  by  individual 
manufecturers,  producers,  and 
exporters;  or 

(rV)  The  number  of  firms  whose 
activities  must  be  investigated;  and 

(ii)  Additional  time  is  necessary  to 
make  the  preliminary  determination. 

Regarding  the  first  requirement,  we 
find  that  in  each  case  all  concerned 
parties  are  cooperating.  Regarding  the 
second  requirement  for  extraordinarily 
complicated  cases,  it  is  the 
Department's  position  that  the 
appropriate  criterion  for  analysis  is  not 
the  number  of  programs  in  question,  but 
rather,  the  specific  transactions,  e.g.. 
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equity  infusions,  debt-to-equity 
conversions,  etc..  applied  imder  those 
programs,  which  are  numerous  and 
appropriately  categorized  as 
"practices."  With  respect  to  the  issue  of 
the  complexity  of  the  practice,  these 
practices  are  complex  in  natiue  as 
reflected  in  the  extensive  analysis 
required  to  address  these  subsidies. 
Therefore,  we  find  that  each  of  these 
foiu-  cases  is  extraordinarily 
complicated  as  described  below. 

Argentina 

As  stated  in  the  Preliminary 
Postponement,  the  Argentine 
investigation  is  extraordinarily 
complicated  because  a  number  of  the 
alleged  coimtervailable  subsidies 
practices  are  complex  or  novel.  This 
continues  to  be  the  case.  Also,  in 
addition  to  the  reasons  stated  in  the 
Preliminary  Postponement,  the  recent 
pohtical  turmoil  in  Argentina  has  made 
it  difficult  for  the  Government  of 
Argentina  to  provide  complete 
responses  to  the  Department's 
questionnaire. 

Brazil 

As  stated  in  the  Preliminary 
Postponement,  the  Brazil  investigation 
is  extraordinarily  complicated  because  a 
number  of  newly  alleged 
coimtervailable  subsidies  practices  are 
complex  or  novel.  This  continues  to  be 
the  case.  In  order  to  properly  analyze 
these  new  allegations,  the  Department 
has  asked  several  detailed  supplemental 
questions  regarding  complex  tax 
provisions  which  will  not  be  due  earlier 
than  January  24,  2002.  The  answers  to 
these  questions  will  require  complicated 
analysis  and  will  be  necessary  for  the 
Department  to  make  its  preliminary 
determination. 

France 

As  stated  in  the  Preliminary 
Postponement,  the  French  investigation 
is  extraordinarily  complicated  because  a 
niunber  of  the  alleged  countervailable 
subsidies  practices  are  complex  or 
novel.  This  continues  to  be  the  case.  In 
addition,  the  Department  has  asked 
several  detailed  supplemental  questions 
which  were  due  on  January  16,  2002. 
The  answers  to  the  supplemental 
questions  will  require  complicated 
analysis  and  will  be  necessary  for  the 
Department  to  make  its  preliminary 
determination. 

The  Republic  of  Korea 

As  stated  in  the  Preliminary 
Postponement,  the  Korean  investigation 
is  extraordinarily  complicated  because  a 
number  of  the  alleged  countervailable 
subsidies  practices  are  complex  or 


novel.  This  continues  to  be  the  case.  In 
addition,  the  Department  is  issuing 
supplemental  questionnaires.  The 
answers  to  the  supplemental  questions 
will  require  complicated  analysis  and 
will  be  necessary  for  the  Department  to 
make  its  preliminary  determination. 

Accordingly,  we  deem  these 
investigations  to  be  extraordinarily 
complicated  and  determine,  with  regard 
to  the  third  requirement  noted  above, 
that  additional  time  is  necessary  to 
make  the  preUminary  determinations. 
Therefore,  pursuant  to  section 
703(c)(1)(B)  of  tiie  Act.  we  are 
postponing  the  preliminary 
determinations  in  these  investigations 
for  an  additional  28  days  to  no  later 
than  February  25,  2002. 

This  notice  is  published  pursuant  to 
section  703(c)(2)  of  tiie  Act. 

Dated:  January  18.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
A  dministratioh . 

IFR  Doc.  02-1792  Filed  1-23-02;  8:45  am) 
BHJJNO  COOC  aSIO-DS-^ 


DEPARTMENT  OF  COMMERCE 

National  Telacommunications  and 
Information  Administration 

[Doctot  No.  01 1 1 09273-1 273-01  ] 

RIN  066O-XX13 

Closing  Comment  Period  on 
Deployment  of  Broadband  Networks 
and  Advanced  Telecommunications 

AGENCY:  National  Telecommunications 
and  Information  Administration,  U.S. 
Department  of  Commerce.     . 
action:  Notice. 

summary:  On  November  19,  2001.  tiie 
National  Telecommunications  and 
Information  Administration  (NTIA) 
published  a  Notice  in  the  Federal 
Register  inviting  the  public  to  submit 
comments  on  broadband  deployment  in 
the  United  States.'  hiterested  parties 
were  requested  to  submit  comments  in 
response  to  the  Notice  on  or  before 
December  19,  2001.  Comments  received 
after  the  December  19.  2001  deadline 
were  received  and  posted  as  late-filed 
comments.  As  of  January  18.  2002,  the 
comment  period  in  this  docket  is  closed. 
NTIA  will  no  longer  accept  or  place  in 
the  record  late-filed  documents. 
DATES:  The  comment  period  in  this 
docket  is  closed  as  of  January  18,  2002.  ; 


•  66  FR  57941  (2001 ).  The  initial  Notice  contained 
an  incorrect  date  for  the  deadline,  but  a  coireclion 
was  published  the  following  week.  See  66  FR  59050 
(Nov.  26.  2001). 
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SUPPLEMENTARY  information: 

Backgronnd 

NTIA  is  the  executive  branch  agency 
responsible  for  developing  and 
articulating  domestic  and  international 
teleconununications  policy.  NTIA  is  the 
principal  advisor  to  the  President  on 
telecommunications  policies  pertaining 
to  the  Nation's  economic  and 
technological  advancement  and  to  the 
regulation  of  the  teleconununications 
industry.  The  request  for  conunent  on 
the  deployment  of  broadband  and 
advanced  services  is  a  part  of  NTlA's 
ongoing  effort  to  obtain  more 
information  about  broadband  issues. 
The  ccMnments  submitted  in  this 
proceeding  will  be  used  to  assist  the 
Administration  in  developing  a 
domestic  telecommunications  policy 
and  NTIA's  continuing  support  for 
removing  obstacles  to  broadband 
deployment. 

Due  to  the  complexity  of  the  issues  m 
this  proceeding  and  to  facilitate  a  fully 
developed  record,  NTIA  allowed 
interested  parties  to  submit  comments 
after  the  December  19,  2001  deadline. 
Since  that  time,  NTIA  received  a 
substantial  munber  of  comments. 
Effective  January  18,  2002,  however, 
NTIA  will  no  longer  accept  or  place  in 
the  public  record  comments  in  this 
proceeding. 

FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  should  be  directed  to  the 
Office  of  Public  Affairs,  National 
Telecommimlcations  and  Information 
Administration,  at  (202)  482-7002. 

Kathy  D.  Smith, 

Chief  Counsel.  National  Telecommunications 
and  Informatioa  Administration. 
IFR  Doc.  02-1708  Filed  1-23-02;  8:45  am] 
■UMQ  COOC  3810-aO-P 


DEPARTMENT  OF  ENERGY 

Agency  Information  Collection  Under 
Review  by  the  Office  of  Management 

andBudget  j 

agency:  Department  of  Energy. 
action:  Submission  for  0MB  review; 
comment  request. 


SUMMARY:  The  Department  of  Energy 
(DOE),  pursuant  to  section  3506(c)(1)(A) 
of  the  Paperwork  Reduction  Act  of  1995, 
intends  to  extend  for  three  years,  an 
information  collection  package  with  the 
Office  of  Management  and  Budget 

(OMB). 

The  package  covers  collections  of 
information  concerning  the  public  and 
the  jnanagement  and  administration  of 
DOE's  government-owned  contractor- 


operated  (GOCO)  facilities  and  offsite 
contractors.  The  information  is  used  by 
Departmental  management  to  exercise 
management  oversight  with  respect  to 
the  implementation  of  applicable 
statutory  and  contractual  requirements 
and  obligations.  The  collection  of  this 
information  is  critical  to  ensiue  the 
Government  has  sufficient  information 
to  judge  the  degree  to  which  contractors 
meet  contractual  requirements:  that 
public  funds  are  being  spent  in  the 
manner  intended,  and  that  fraud,  waste, 
and  abuse  are  immediately  detected  and 
eliminated. 

DATES:  Written  comments  and 
recommendations  for  the  proposed 
collections  of  information  must  be 
submitted  to  the  OMB  Desk  Officer, 
within  February  25,  2002.  If  you 
anticipate  that  you  will  be  submitting 
comments,  but  find  it  difficult  to  do  so 
within  the  period  of  time  allowed  by 
this  Notice,  please  advise  the  OMB  Desk 
Officer  of  yoiu  intention  to  make  a 
submission  as  soon  as  possible.  The 
Desk  Officer  may  be  telephoned  at  (202) 
395-3087.  In  addition,  please  notify  the 
DOE  contact  listed  in  this  Notice. 
ADDRESSES:  Address  comments  to  the 
DOE  Desk  Officer,  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Room  10102, 
725  17th  Street,  NW.,  Washington,  DC 
20503.  (Comments  should  also  be 
addressed  to  Susan  L.  Frey,  Director, 
Records  Management  Division,  Office  of 
the  Deputy  Associate  CIO  for 
Architecture  Standards  &  Policy,  Office 
of  the  Chief  Information  Officer,  U.S. 
Department  of  Energy,  Germantown, 
MD  20874-1290.) 

FOR  FURTHER  INFORMATION  contact: 
Requests  for  copies  of  the  Department's 
Paperwork  Reduction  Act  Submission 
■    should  be  directed  to  James  Renjilian, 
Office  of  the  General  Counsel  (GC-80), 
U.S.  Department  of  Energy,  Washington, 
DC  20585,  (202)  586-1522.  Any  other 
information  should  be  directed  to  Ms. 
Susan  L.  Frey,  (see  above  address),  by 
telephone  at  (301)  903-3666  or  e-mail  at 
Susan.Frey@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION:  This 
package  contains:  (1)  Cxirrent  OMB  No. 
-    1910-0800;  (2)  Title:  Legal  Collections 
Packages;  (3)  Simunary:  Request  for  a 
three-year  extension  of  the  existing 
clearance;  (4)  Purpose:  This  information 
is  required  by  DOE  to  ensure  that 
programmatic  and  administrative 
management  requirements  and 
resources  are  managed  efficiently  and 
effectively  and  to  exercise  management 
oversight  over  DOE  M&O  contractors  of 
the  Department's  GOCO  facilities,  and 
off-site  contractors.  (5)  Type  of 


Respondents:  DOE  management  and 
operating  contractors  and  off-site 
contractors;  (6)  Estimated  Number  of 
Responses:  1,894.  Estimated  number  of 
Burden  Hours;  14,100 . 


Statutory  Authority:  Section  3506(c)(1)(A) 
of  the  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13). 

Issued  in  Washington.  DC,  on  )anuary  15, 
2002. 

Susan  L.  Frey, . 

Director,  Records  Management  Division, 
Office  of  Deputy  Associate  Architecture 
Standards  S- Policy,  Office  of  the  Chief 
Information  Officer. 

[PR  Doc.  02-1742  Filed  1-23-02;  8:45  am] 
BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

oiffice  of  Environmental  Management, 
Environmental  Management  Advisory 
Board;  Renewal 

Pursuant  to  Sectioin  14(a)(2)(A)  of  the 
Federal  Advisory  Committee  Act  (Public 
Law  92-463),  and  in  accordance  with 
Title  41  of  the  Code  of  Federal 
Regulations,  section  102-3.65(a),  and 
following  consultation  with  the 
Committee  Management  Secretariat, 
General  Services  Administration,  notice 
is  hereby  given  that  the  Environmental 
Management  Advisory  Board  has  been 
renewed  for  a  two-year  period  beginning 
on  January  18,  2002.  The  Board  will 
provide  advice  to  the  Assistant 
Secretary  for  Environmental 
Management. 

The  Board  provides  the  Assistant 
Secretary  for  Enviromnental 
Management  with  information  and 
strategic  advice  on  corporate  issues, 
with  a  focus  on  achieving  closure  of 
selected  sites  by  2006.  It  recommends 
options  to  resolve  difficult  issues  faced 
in  the  Environmental  Management 
program  including;  public  and  worker 
health  and  safety,  integration  and 
disposition  of  waste,  regulatory 
agreements,  roles  and  authorities,  risk 
assessment  and  cost-benefit  analyses, 
program  performance  and  functionality, 
and  science  requirements  and 
applications.  Consensus 
recommendations  to  the  Department  of 
Energy  from  the  Board  on  programmatic 
nationwide  resolution  of  numeroxis 
difficult  issues  will  help  achieve  the 
Department's  objective  of  the  safe  and 
efficient  cleanup  of  its  contaminated 

sites. 

Additionally,  the  renewal  of  the 
Environmental  Management  Advisory 
Board  has  been  determined  to  be 
essential  to  the  conduct  of  Department 
of  Energy  business  and  to  be  in  the 
public  interest  in  coimection  with  the 
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performance  of  duties  imposed  on  the 
Department  of  Energy  by  law  and 
agreement.  The  Board  will  operate  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act,  and 
rules  and  regulations  issued  in 
implementation  of  those  Acts. 

Further  information  regarding  this 
Advisory  Board  may  be  obtained  from 
Ms.  Rachel  Samuel  at  (202)  586-3279. 

Issued  in  Washington,  DC,  on  January  17, 
2002. 

James  N.  Solit, 

Advisory  Committee  Management  Officer. 
[PR  Doc.  02-1746  Piled  1-23-02;  8:45  am] 
BILUNG  CODE64S0-01-M 


DEPARTMENT  OF  ENERGY 
[Number  DE-PS07-02ID14278]     ' 

Cliemical  Industry  of  the  Future 

agency:  Idaho  Operations  Office,  DOE. 
ACTION:  Notice  of  availability  of 
financial  assistance  solicitation. 

SUMMARY:  The  U.S.  Department  of 
Energy  (DOE)  Idaho  Operations  Office 
(ID)  is  seeking  applications  for  cost 
shared  research  and  development  (R&D) 
of  technologies  which  will  reduce 
energy  consiunption,  enhance  economic- 
competitiveness,  and  reduce 
environmental  impacts  of  the  domestic 
chemical  industry.  The  research  is  to 
address  priorities  identified  by  the  U.S. 
chemical  industry  in  Technology  Vision 
2020:  The  U.S.  Chemical  Industry  and 
associated  technology  roadmaps. 
DATES:  The  issuance  date  of  Solicitation 
Number  DE-PS07-02ID14278  will  be  on 
or  about  January  21,  2002.  The  deadline 
for  receipt  of  applications  will  be 
approximately  on  April  24,  2002. 
ADDRESSES:  The  solicitation  in  its  full 
text  will  be  available  on  the  Internet  at 
the  following  URL  address:  http://e- 
center.doe.gov.  The  Industry  Interactive 
Procurement  System  (UPS)  provides  the 
medium  for  disseminating  solicitations, 
receiving  financial  assistance 
applications  and  evaluating  the 
applications  in  a  paperless 
environment  Completed  applications 
are  required  to  be  submitted  via  IIPS. 
An  IIPS  "User  Guide  for  Contractors" 
can  be  obtained  on  the  IIPS  Homepage 
and  then  clicking  on  the  "Help"  button. 
Questions  regarding  the  operation  of 
nPS  may  be  e-mailed  to  the  IIPS  Help 
Desk  at  IIPS_HelpDesk@e- 
center.doe.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Seb 

Klein,  Contract  Specialist, 
kleinsin@id.  doe.gov. 

SUPPLEMENTARY  INFORMATION: 
Approximately  $3  million  in  federal 


funds  are  expected  to  be  available  to 
fund  the  first  12  months  of  selected 
research  projects.  Subject  to  the 
availability  of  funds,  approximately  $6 
million  is  planned  to  fund  the 
remaining  years  of  the  projects.  DOE 
anticipates  making  6  to  8  cooperative 
agreement  awards,  each  with  a  duration 
of  three  to  five  years  or  less.  A 
minimum  of  three  industrial  chemical 
companies  must  be  involved. 
Collaborations  among  industry, 
university,  and  National  Laboratory 
participants  are  encoiu-aged.  The 
statutory  authority  for  the  program  is 
the  Federal  Non-Nuclear  Energy 
Research  and  Development  Act  of  1974 
(Pub.  L.  93-577).  The  Catalog  of  Federal 
Domestic  Assistance  (CFDA)  Niunber 
for  this  program  is  81.086. 

Issued  in  Idaho  Fails  on  January  15,  2002. 
R.  J.  Hoyles, 

Director,  Procurement  Services  Division. 
[PR  Doc.  02-1744  Filed  1-23-02;  8:45  am) 
BILLING  C00€  64SO-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Adviaory  Board,  Femald 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Femald.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  86  Stat.  770)  requires  that  public 
notice  .of  these  meetings  be  annoimced 
in  the  Federal  Register. 

DATES:  Monday,  Februaly  11,  2002,  6:00 
p.m.— 12:00  p.m. 

ADDRESSES:  Public  Envfronmental 
Information  Center,  10995  Hamilton- 
Cleves  Highway,  Harrison,  OH 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Samo,  Phoenix  Environmental, 
6186  Old  Franconia  Road,  Alexandria, 
VA  22310,  at  (703)  971-0030  or  (513) 
648-6478,  or  e-mail; 
disamo@theperspectivesff-oup.com. 

SUPPLEMENTARY  INFORMATION: 

Pmpose  of  the  Bo€uy1:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  in  the  areas  of  environmental 
restoration,  waste  management,  and 
related  activities. 

Tentative  Agenda 

6:00  p.m.    Call  to  Order 

6:00-6:15  p.m.  Chair's  Remarks  and 
Ex  Officio  Announcements 

6:15-6:45  p.m.  Current  Remediation 
Issues,  Silos,  Efficiency  Efforts 


6:45-7:15  p.m.     Site  Technology 
Coordination  Group  Overview  and 
Update  on  Alpha  Monitor 

7:15-7:30  p.m.    Break 

7:30-8:00  p.m.    Progress  Tracking 
Materials 

8:00-8:45  p.m.    Planning  for  Public 
Records  Workshop 

8:45-9:00  p.m.    Public  Comment 

9:00  p.m.    Adjoiun 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  chair  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  the  Board  chair  at  the  address  or 
telephone  number  listed  below. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer.  Gary 
Stegner,  Public  Affairs  Office,  Ohio 
Field  Office,  U.S.  Department  of  Energy, 
is  empowered  to  conduct  the  meeting  in 
a  fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC,  20585  between 
9:00  a.m.  and  4:00  p.m.,  Monday-Friday, 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  the 
Femald  Citizens'  Advisory  Board, 
Phoenix  Environmental  Corporation, 
MS-76,  Post  Office  Box  538704, 
Cincinnati,  OH  43253-8704,  or  by 
calling  the  Advisory  Board  at  (513)  648- 
6478. 

Issued  at  Washington,  DC,  on  January  18, 
2002. 
Rachel  Samuel, 

Deputy  Advisory  Committee  Management 

Officer 

(PR  Doc.  02-1745  Piled  1-23-02:  8:45  am] 

BILLING  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Sutmisslon  for  OMB 
Review;  Comment  Request 

agency:  Energy  Information 
Administration  (ELA),  Department  of 
Energy  (DOE). 

ACTION:  Agency  information  collection 
activities:  Submission  for  OMB  review; 
comment  request. 
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summary:  The  EIA  has  submitted  the 
eneigy  infbnnation  collections  listed  at 
the  end  of  this  notice  to  the  OfBce  of 
Management  and  Budget  (OMB)  for 
review  and  a  three-year  extension  under 
section  3507(h)(1)  of  the  Paperwork 
Reduction  Act  of  1995  (Public  Law  104- 
13)  (44  U.S.C.  3501  et  seq). 
DATES:  Comments  must  be  filed  on  or 
before  February  25.  2002.  If  you 
anticipate  that  you  will  be  submitting 
comments  but  find  it  difficult  to  do  so 
within  that  period,  you  shoidd  contact 
the  OMB  Desk  Officer  for  DOE  listed 
below  as  soon  as  possible. 
ADDRESSES:  Send  comments  to  Bryon 
Allen.  OMB  Desk  Officer  for  DOE, 
Office  of  Infbnnation  and  Regulatory 
AfEairs.  Office  of  Management  and 
Budget.  To  ensure  receipt  of  the 
comments  by  the  due  date,  submission 
by  FAX  (202-395-7285)  or  e-mail 
[BAllen&omb.eop.gov)  is  recommended 
The  mailing  address  is  726  Jackson 
Place  NW.,  Washington.  DC  20503.  The 
OMB  DOE  Desk  Officer  may  be 
telephoned  at  (202)  395-3087.  (A  copy 
of  your  comments  should  also  be 
provided  to  EIA's  Statistics  and 
Methods  Group  at  the  address  below.) 
FOR  RrnmER  MFORMATION  COHTACT: 
Requests  for  additional  information 
should  be  directed  to  Herbert  Miller.  To 
ensure  receipt  of  the  conunents  by  the 
due  date,  submission  by  FAX  (202-287- 
1705)  or  e-mail 

{heibeTt.nuUeiQeia.doe.gov\  is 
recommended.  The  mailing  address  is 
Statistics  and  Methods  Group  (EI-70), 
Forrestal  Building.  U.S.  Department  of 
Enngy.  Washington,  DC  20585-0670. 
Mr.  Miller  may  be  contacted  by  i 
telephone  at  (202)  287-1711. 
SUPPLEMENTARY  MFORMATION:  This 
section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
numbers  and  title;  (2)  the  sponsor  (i.e.. 
the  Department  of  Energy  component); 
(3)  the  current  OMB  dodtet  nxmiber  (if 
^plicable);  (4)  the  type  of  request  (i.e. 
new.  revision,  extension,  or 
reinstatement);  (5)  response  obligation 
(i.e.,  mandatory,  voluntary,  or  required 
to  obtain  or  retain  benefits);  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  annual  reporting  burden  (i.e.,  the 
estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  Forms  ElA-1,  3,  5.  6A.  6Q,  7A.  and 
20,  "Coal  Program  Package." 

2.  Eneigy  lEdCormation  Administration. 


3.  OMB  Number  1905-0167. 

4.  Revision  and  three-year  approval 
requested— Data  currently  collected  on 
Forms  EIA-3A  and  EIA-5A  will  be 
collected  by  adding  appropriate  data 
elements  to  Forms  EIA-3  and  EIA-5, 
which  will  allow  EIA  to  drop  the  annual 
surveys.  EIA-3A  and  EIA-5A.  EIA  is 
adding  an  additional  data  element  to 
section  J.  Mining  Location,  namely,  the 
datum  (or  geospatial  referencing  system) 
that  is  used  in  determining  the  latitude 
and  longitude  locations  which  will  not 
be  held  confidential. 

5.  Mandatory. 

6.  The  coal  surveys  collect  data  on    ^ 
coal  production,  consumption,  stocks, 
prices,  imports  and  exports.  Data  are 
published  in  various  EIA  publications. 
Respondents  are  manufacturing  plants, 
producers  of  coke,  purchasers  and 
distributors  of  coal,  coal  mining 
operators,  and  coal-consiuning  electric 
utilities. 

7.  Business  or  other  for-profit;  Federal 
Government;  State,  Local  or  Tribal 
Government. 

8.  9.247  hours  (3,440  respondents  x 
1.5  responses  per  year  x  1.78  hours  per 
response). 

Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  No.  104-13)  (44  U.S.C.  3501  et  seq). 

Issued  in  Washington,  DC,  January  10, 
2002. 
Jay  H.  Casselberry, 

Agency  Clearance  Officer,  Statistics  and 

Methods  Group,  Energy  Information 

Administration. 

(FR  Doc.  02-1743  Filed  1-23-02;  8:45  am] 

BlUma  CODE  645(Mn-P 


385.211  and  385.214).  All  such  motions 
and  protests  should  be  filed  on  or  before 
the  comment  date.  Protests  will  be 
considered  by  the  Commission  to 
determine  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
-  Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Commission's  web  site  at 
http://www.ferc.gov.  Using  the  "RIMS" 
link,  select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 
Comment  Date:  January  24,  2002. 

Linwood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1733  Filed  1-23-02;  8:45  amj 

BILLING  CODE  a717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-40-0021 

Attala  Energy  Company,  LLC;'  Notice  of 
niing 

January  17,  2002. 

Take  notice  that  on  January  14,  2002. 
Attala  Energy  Company.  LLC  submitted 
for  filing  substitute  pages  to  its  FERC 
Electric  Tariff.  Original  Volume  No.  1, 
in  compliance  with  the  order  issued  in 
these  dockets  on  December  19.  2001. 97 
FERC  161 .282. 

Any  person  desiring  to  be  heard  or  to 
protests  such  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street.  N.E..  Washington.  D.C. 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-51^000] 

California  Electricity  Oversight  Board, 
Complainant,  v.  Williams  Energy 
Services  Corporation,  AES  Huntington 
Beach  LLC,  AES  Aiamitos  LLC,  AES 
Redondo  Beach  LLC,  MIrant  Americas 
Energy  Marlceting  LP.,  MIrant  Delta 
LJ.C,  Reliant  Energy  Services,  inc.. 
Reliant  Energy  Cooiwater  LLC,  Reliant 
Energy  Etiwanda  LLC,  Reliant  Energy 
Mandalay  U.C,  Reliant  Energy  Ormand 
Beach  LLC,  Dynegy  Power  Marlceting, 
Inc.,  Encina  Power  LLC,  Caiplne 
Corporation,  Geysers  Power  Company 
IXC,  Southern  Califomla  Edison 
Company,  All  Other  Public  and  Non- 
public Utilities  Who  Own  or  Control 
Generation  In  California  and  Who  Sell 
Through  the  Markets  or  Use  the 
Transmission  Unes  Operated  by  the 
CalHOnnla  independent  System 
Operator  Corporation,  and  All 
Scheduling  Coordinators  Acting  on 
BehaK  of  the  Above  Entities, 
Respondents;  Notice  of  Complaint 

January  17,  2002. 

Please  take  notice  that  on  January  14, 
2002,  the  California  Electricity 
Oversight  Board  (Board)  tendered  for 
filing  a  Complaint  alleging  that 
Respondents  are  submitting  xmjust  and 
unreasonable  bids  for  decremental 
energy  in  the  r^-time  Supplemental 


Energy  market  operated  by  the 
California  Independent  System  Operator 
Corporation  (CAISO)  such  that  the 
resulting  wholesale  electricity  rates  are 
unjust  and  imreasonable.  The  Board 
urges  the  Federal  Eneigy  Regulatory 
Commission  (Commission)  to  issue  an 
immediate  cease  and  desist  order,  to 
impose  a  "must-offer"  obligation  on 
generators  to  submit  to  the  CAISO 
marginal  cost  based  decremental  bids 
until  demonstrable  evidence  exists  that 
California's  wholesale  electricity 
markets  are  workably  competitive,  and 
to  take  such  other  action  as  the 
Commission  deems  appropriate. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888  . 
First  Street,  NE.,  Washington,  DC  20426, 
in  accordance  with  Rules  211  and  214 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (18  CFR  385.211  and 
385.214).  All  such  motions  or  protests 
must  be  filed  on  or  before  February  5. 
2002.  Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  Answers  to- the  complaint 
shall  also  be  due  on  or  before  February 
5,  2002.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-20ft-2222  for 
assistance).  Comments,  protests  and 
interventions 'may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 
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Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

[FR  Doc.  02-1730  Filed  1-23-02;  8:45  amj 

BILUNO  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Faderal  Energy  Regulatory 
Commission 

[DockM  No.  Eia2-S2r4toai 

Municipal  Whoiesaie  Power  Group, 
Complainant,  v.  Wisconsin  Power  & 
Ught  Company,  Respondent;  Notice  of 
Complaint 

January  17,  2002. 

Take  notice  that  on  January  16,  2002, 
Mimicipal  Wholesale  Power  Group 
(MWPG)  filed  a  complaint  with  the 


Federal  Energy  Regulatory  Commission 
(Commission)  against  Wisconsin  Power 
&  Light  Company  (WPL)  alleging 
violations  of  WPL's  Rate  Schedule  W- 
3,  W-3A,  and  BP-1 ,  and  the 
Commission's  Fuel  Adjustment  Clause 
Regulations,  18  CFR  35.14. 

WPL  has  been  served  with  a  copy  of 
the  Complaint. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  a  motion 
to  intervene  or  protest  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  N.E..  Washington,  D.C. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  must  be  filed  on  or  before 
February  5,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene. 
Answers  to  the  complaint  shall  also  be 
due  on  or  before  February  5,  2002. 
Copies  of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

IFR  Doc.  02-1731  Filed  1-23-02;  8:45  am] 

BHJJNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  CP02-62-000] 

National  Fuel  Gas  Supply  Corporation; 
.  Notice  of  Application 

January  17,  2002. 

Take  notice  that  on  January  11,  2002, 
National  Fuel  Gas  Supply  Corporation 
(National  Fuel),  10  Lafayette  Square, 
Buffalo,  New  York  14203,  filed  in 
Docket  No.  CP02-62-000  ,  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA)  for 
authorization  to  abandon  certain 
pipeline  facilities,  located  in  McKean 
County.  Pennsylvania,  all  as  more  fully 
set  forth  in  the  application  which  is  on 


file  with  the  Commission  and  open  to 
public  inspection.  Copies  of  this  filing 
are  on  file  with  the  Commission  and  are 
available  for  public  inspection.  This 
filing  may  be  viewed  on  the  web  at 
http://www.ferc.gov  using  the  "RIMS" 
link,  select  "Docket*"  horn  the  RIMS 
Menu  and  follow  the  instructions  (call 
(202)  208-2222  for  assistance). 

National  Fuel  proposes  to  abandon 
approximately  12,354  feet  of  16-inch 
diameter  steel  pipeline,  known  as  Line 
C-Maloney  Farm,  located  in  Bradford 
and  Foster  Townships,  McKean  County. 
Pennsylvania.  National  Fuel  states  that 
Line  C-Maloney  Farm  was  constructed 
and  placed  in  servifce  by  their 
predecessor.  United  Natiual  Gas 
Company,  in  1947.  National  Fuel 
proposes  to  abandon  Line  C-Maloney 
Farm  due  to  the  age  and  condition  of  the 
pipeline,  and  the  cost  to  replace  certain 
deteriorated  sections  of  this  pipeline. 
National  Fuel  asserts  that  Line  C- 
Maloney  Farm  has  not  been  utilized 
since  1987,  but  is  still  maintained  in 
accordance  with  Department  of 
Transportation  Guidelines  &  Practices. 
National  Fuel  avers  that  in  order  to 
continue  to  meet  Department  of 
Transportation  standards,  Line  C- 
Maloney  Farm  would  require  a  cathodic 
protection  upgrade  at  an  estimated  cost 
of  $106,400. 

National  Fuel  states  that  it  would 
remove  approximately  9,187  feet  of  16- 
inch  diameter  pipeline,  and  would 
abandon  approximately  3,167  feet  of  16- 
inch  diameter  pipeline  in  place,  due  to 
its  proximity  to  residences  and  areas  of 
steep  slopes.  National  Fuel  declares  that 
the  abandonment  project  would  begin  at 
a  point  of  interconnection  with  National 
Fuel  Gas  Distribution  Corporation  at 
Station  T-No.  2593  and  extend 
northwest  terminating  at  the 
Peimsylvania-New  York  state  line. 

National  Fuel  indicates  that  since 
Line  C-Maloney  Farm  has  not  been 
utilized  since  1987,  there  will  be  no 
abandoimient  or  decrease  in  service  to 
any  customers  of  National  Fuel  as  a 
result  of  the  proposed  abandonment. 

National  Fuel  states  that  the  estimated 
cost  to  abandon  the  subject  facilities  is 
$40,000. 

Any  questions  regarding  this 
application  should  be  directed  to  David 
W.  Reitz,  Assistant  General  Counsel, 
National  Fuel  Gas  Supply  Corporation, 
10  Lafayette  Square,  Buffalo,  New  York 
14203,  at  (716)  857-7949.  or  at 
reitz@natfuel.com. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  February  7,  2002, 
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file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street.  ME, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
38S.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
plac^  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filing  made  with  the  Commission 
and  mxist  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  aomments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commisdon.  as  soon  as 
possible,  an  origmal  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriats  action  to  be 
takenj^itthe  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
commmts  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  psotesL 

PefstHis  who  wish  to  comment  only 
on  die  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenteis  will  be 
placed  (m  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
assodated  with  the  Commission's 
environmental  review  process. 
Envirtmmental  commenters  will  not  be 
required  to  save  copies  of  filed 
documents  on  all  other  parties. 
Hofwever,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  oth»  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
QHnmission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
enviroimiental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considws  such  issues  as  the 
need  for  the  project  and  its  economic 


effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  \mder  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 


extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list, 
this  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.feTC.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 

"e-Filing"  link. 
Comment  Date:  January  24.  2002. 

Lin%rood  A.  Watson.  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1732  Filed  1-23-02;  8:45  am) 
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Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-1729  Filed  1-23-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  ReguMory 
Commisalon 

[DoclMt  No.  ER01-292S-0021 

Progresa  Ventures,  Inc.;  Notice  of 
RHng 

January  17, 2002. 

Take  notice  that  on  January  15,  2002, 
Progress  Ventures,  Inc.  and  Progress 
Genco  Ventures,  LLC  tendered  for  filing 
an  amendment  to  its  application  for 
authorization  to  sell  power  at  maricet- 
based  rates  in  the  above-referenced 

docket. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  N.E..  Washington,  D.C. 
20426,  in  accordance  vrith  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 


DEPARTMENT  OF  ENERGY 

FMleral  Energy  Regulatory 

Commission 

[Docim  No.  ER91-568-020.  ef  af.] 

Entergy  Servlcee,  Inc^  tal.;  Electric 
Rale  «id  Corporate  ReguiaMon  Hlbigs 

January  17, 2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Entergy  Servioea.  Inc. 

(Docket  No.  ERgi-S69-O20l 

Take  notice  that  on  January  10,  2002. 
Entogy  Services,  Inc.,  on  behalf  of  the 
five  Entergy  Operating  Companies: 
Entergy  Arkansas,  Inc.,  Entergy  Gulf 
States,  Inc.,  Entergy  Louisiana,  Inc., 
Entergy  Mississippi,  Inc.,  and  Entergy 
New  Orleans,  Inc.  (together  Entergy), 
submits  this  status  report  in  response  to 
the  Commission's  November  20, 2001 
Order  in  the  above-captioned  docket.  A 
copy  of  this  filing  has  been  served  upon 
the  state  regulators  of  the  Entergy 
operating  companies. 
Cdnunent  Dote:  January  31,  2002. 

2.  SouHierii  Cranpany  Energy 
'  MarketingL^P. 

(Docket  No.  ER97^166-010l 

Take  notice  that  on  January  10, 2002, 
Southern  Company  Services,  Inc.,  acting 
as  agent  for  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company.  Mississippi  Power  Company, 
and  Savaimah  Electric  and  Power 
Company,  submitted  a  Status  Report  in 
response  to  the  Commission's  directions 
in  the  above-referenced  dockets. 
Comment  Dttte;  January  31,  2002. 
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3.  Consumers  Energy  Company 

(Docket  No.  EROl-1587-004] 

Take  notice  that  on  January  11,  2002, 
Consumers  Energy  Company 
(Consimiers)  tendered  for  filing  a 
corrected  page  5  of  Exhibit  A  of  the 
unexecuted  agreement  filed  December 
20,  2001  in  this  docket.  The  page 
corrects  a  typo  in  the  originally  filed 
version.  The  agreement  is  to  have  an 
effective  date  of  March  21,  2001.  Copies 
of  the  filing  were  served  upon  those  on 
the  official  service  list  in  this 
proceeding. 

Comment  Date:  February  1,  2002. 

4.  Allegheny  Energy  Service 
Corporation,  on  behalf  of  Monongahela 
Power  Company,  The  Potomac  Edison 
Company,  and  West  Penn,  Power 
Company  (AUegheny  Power) 

(Docket  No.  ER02-454-003) 

Take  notice  that  on  January  14,  2002, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Monongahela  Power 
Company,  The  Potomac  Edison 
Company  and  West  Penn  Power 
Company  (Allegheny  Power),  filed 
Service  Agreement  No.  371  and 
Supplement  No.  1  to  Service  Agreement 
No.  371,  which  redesignated  and 
corrected  First  Revised  Service 
Agreement  Nos.  364  and  365  under 
Allegheny  Power's  Open  Access 
Transmission  Service  Tariff  which  has 
been  accepted  for  filing  by  the  Federal 
Energy  Regulatory  Commission  in 
Docket  No.  ER96-58-000.  The  proposed 
effective  date  for  the  Service  Agreement 
and  Supplement  is  January  1,  2002. 

Comment  Date:  February  4,  2002. 

5.  Wisconsin  Power  &  Light  Company 

[Docket  No.  ER02-469-0O0I 

Take  notice  that  on  January  11,  2002, 
Wisconsin  Power  &  Light  Company 
(WPL)  filed  a  Notice  of  Withdrawal  with 
respect  to  its  rate  filing  it  made  in  the 
captioned  docket  on  December  4,  2001. 
WPL  requests  that  its  Notice  of 
Withdrawal  be  accepted  effective  as  of 
January  26,  2002. 

Comment  Date:  February  1,  2002. 

6.  Progress  Energy  on  behalf  of  Florida 
Power  Corporation 

[Docket  No.  ER02-756-000I 

Take  notice  that  on  January  11,  2002. 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  a  Service  Agreement 
for  Short-Term  Network  Contract 
Demand  Transmission  Service  with 
Tampa  Electric  Company.  Service  to 
this  Eligible  Customer  will  be  in 
accordance  with  the  terms  and 
conditions  of  the  Open  Access 
Transmission  Tariff  filed  on  behalf  of 
FPC. 


FPC  is  requesting  an  effective  date  of 
January  1.  2002  for  this  Service 
Agreement. 

A  copy  of  the  filing  was  served  upon 
the  Florida  Public  Service  Commission 
and  the  North  Carolina  Utilities 
Commission. 

Comment  Date:  February  1,  2002. 

7.  Nevada  Power  Company 

[Docket  No.  ER02-75  7-000] 

Take  notice  that  on  January  11,  2002, 
Nevada  Power  Company  (Nevada 
Power)  tendered  for  filing  a  compliance 
filing  in  the  above-captioned  docket 
pursuant  to  the  Commission's  July  31, 
1997  omnibus  compliance  order 
regarding  the  filing  of  transmission 
service  agreements. 

Commenf  Date:  February  1,  2002. 

8.  Orange  and  Rocldand  Utilities.  Inc., 
New  Yoiic  Independent  System 
Operator,  Inc. 

[Docket  No.  ER02-758-O0OJ 

Take  notice  that  on  January  11.  2002 
Orange  and  Rockland  Utilities,  Inc. 
(O&R)  submitted  for  approval  to  the 
Commission  modifications  to  certain 
O&R  specific  information  contained  in 
Table  1  of  Attachment  H  of  the  New 
York  Independent  System  Operator's 
(NYISO)  Open  Access  Transmission 
Tariff.  These  modifications  are  required 
as  a  result  of  the  Commission's  Onier 
issued  December  21,  2001  in  Docket 
Nos.  EC02-7-000  and  ER02-1 09-000 
authorizing  the  establishment  of  a  new 
Rockland  Electric  Company  zone  in  the 
PJM  Interconnection,  L.L.C.  On  that 
same  date,  the  NYISO  also  filed  pSrallel 
changes  to  Table  1  of  Attachment  H. 
O&R  and  the  NYISO  request  an  effective 
date  of  February  1,  2002  and  request 
waiver  of  the  Commission's  notice 
requirements. 

Copies  of  this  filing  have  been  served 
on  the  New  York,  New  Jersey  and 
Pennsylvania  regulatory  commissions 
and  upon  all  parties  that  have  executed 
service  agreements  under  the  NYISO 's 
Open  Access  Transmission  Tariff  and 
Market  Administration  and  Control 
Area  Services  Tariff. 

Comment  Date:  February  1,  2002. 

9.  Idaho  Power  Company 

[Docket  No.  ER02-759-OOO] 

Take  notice  that  on  January  11,  2002, 
Idaho  Power  Company  filed  a  Service 
Agreement  for  Firm  Point-to-Point 
Transmission  Service  between  Idaho 
Power  Company  and  IDACORP  Energy 
Company,  under  its  open  access 
transmission  tariff  in  the  above- 
captioned  proceeding. 

Comment  Date:  February  1,  2002. 


10.  Idaho  Power  Company 

[Docket  No.  ER02-76O-O00] 

Take  notice  that  on  January  11.  2002. 
Idaho  Power  Company  filed  a  Service 
Agreement  for  Non-Firm  Point-to-Point 
Transmission  Service  between  Idaho 
Power  Company  and  IDACORP  Energy 
Company,  under  its  open  access 
transmission  tariff  in  the  above- 
captioned  proceeding. 

Comment  Date:  February  1,  2002. 

11.  Allegheny  Energy  Service 
Corporation  on  behalf  of  Allegheny 
Energy  Supply  Company,  LLC 

[Docket  No.  ER02-761-O0O1 

Take  notice  that  on  January  11,  2002, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  All^heny  Energy  Supply 
Company,  LLC  (Allegheny  Energy 
Supply)  filed  Service  Agreement  No. 
154  to  add  one  (1)  new  Customer  to  the 
Market  Rate  Tariff  under  which 
Allegheny  Energy  Supply  offers 
generation  services.  Allegheny  Energy 
Supply  proposes  to  make  service 
available  as  of  December  12,  2001  to 
EnergyUSA-TPC  Corp. 

Copies  of  the  filing  have  been 
provided  to  all  parties  of  record. 

Comment  Date:  February  1,  2002. 

12.  Alliant  Energy  Corporate  Services 
Inc. 

[Docket  No.  ER02-762-OO0J 

Take  notice  that  on  January  11,  2002, 
Alliant  Energy  Cor|xirate  Services  Inc. 
(ALTM)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  a  signed  Service 
Agreement  under  ALTM's  Market  Based 
Wholesale  Power  Sales  Tariff  (MR-1) 
between  itself  and  Utilities  Plus, 
(Customer). 

ALTM  respectfully  requests  a  waiver 
of  the  Commission's  notice 
requirements,  and  an  effective  date  of 
December  13,  2001. 

Comment  Date:  February  1,  2002. 

13.  Indigo  Generation  LLC,  Larkspur 
Energy  LLC  and  Wildflower  Energy  LP 

[Docket  No.  ER02-763-0001 

Take  notice  that  on  January  11,  2002. 
Indigo  Generation  LLC,  Larkspur  Energy 
LLC  and  Wildflower  Energy  LP 
(collectively  the  Wildflower  Entities) 
rendered  for  filing  two  agreements 
pursuant  to  which  the  Wildflower 
Entities  will  sell  capacity,  energy  and 
ancillary  services  at  market-based  rates 
according  to  their  FERC  Electric  Tariff. 
Original  Volume  No.  1  to  their  affiliates 
Coral  Energy  Management,  LLC,  under 
one  agreement,  and  to  Coral  Power, 
L.L.C.  under  the  other  agreement. 

Comment  Date:  February  1,  2002. 
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14.  Virgiiiia  Electric  and  Fewer 
Company  | 

(Docket  No.  ER02-764-000] 

Take  notice  that  on  January  14,  2002, 
Virginia  Electric  and  Power  Company 
(the  Company),  respectfully  tendered  for 
filing  Service  Agreement  by  Virginia 
Electric  and  Power  Company  to  MIECO. 
Inc.,  designated  as  Service  Agreement 
No.  8,  under  the  Company's  short-form 
market-based  rate  tariff,  FERC  Electric 
Tariff,  Original  Volume  No.  6.,  effective 
onjimeis,  2001. 

The  Company  requests  an  effective 
date  of  December  27,  2001.  as  requested 
by  the  customer.  Copies  of  the  filing 
were  served  upon  MIECO,  Inc.,  the 
Virginia  State  Corporation  Commission, 
and  the  North  Carolina  Utilities 
Commission. 

Comment  Date:  February  4,  2002. 

15.  UtiliCorp  United  Inc.  j 

(Docket  No.  ER02-765-OO01 

Take  notice  that  on  January  14,  2002, 
UtiliCorp  United  Inc.  (UtiliCorp) 
tendered  for  filing  Service  Agreement 
No.  109  under  UtiliCorp's  FERC  Electric 
Tariff,  Third  Revised  Volume  No.  24,  a 
network  transmission  service  agreement 
between  UtiliCorp's  Missouri  Public 
Service  division  and  the  City  of  El 
Dorado  Springs,  Missouri.  UtiliCorp 
requests  an  effective  date  for  the  service 
agreement  of  December  IB,  2001. 
Comment  Date:  February  4,  2002. 

16.  Florida  Power  &  Light  Company 

(Docket  Nos.  ER02-766-000) 

Take  notice  that  on  January  14,  2002, 
Florida  Power  &  Light  Company  (FPL) 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
unexecuted  Interconnection  and 
Operation  Agreement  between  FPL  and 
Progress  Energy's  DeSoto  County 
Generating  Company,  LLC  (Progress 
DeSoto)  that  sets  forth  the  terms  and 
conditions  governing  the 
interconnection  between  Progress 
DeSoto's  generating  project  and  FPL's 
transmission  system.  A  copy  of  this 
filing  has  been  served  on  Progress 
DeSoto  and  the  Florida  Pubhc  Service 
Commission. 
Comment  Date:  February  4,  2002. 

17.  Allegheny  Energy  Global  Markets, 
LLC 

(Docket  No.  ER02-767-0O01 

Take  notice  that  on  January  14,  2002, 
Allegheny  Energy  Service  Corporation 
on  behalf  of  Allegheny  Energy  Global 
Markets,  LLC  (AEGM)  filed  a  Notice  of 
Cancellation  of  its  Market-Based  Rate 
Schedule.  FERC  Electric  Tariff.  Original 
Volume  No.  1.  Original;  Sheet  Nos.  1-5. 


AEGM  requests  an  effective  date  for 
the  cancellation  of  December  31,  2001. 
Comment  Date:  February  4.  2002. 

18.  Idaho  Power  Company  and 
IDACORP  Energy,  Inc. 

[Docket  No.  ER02-768-O001 

Take  notice  that  on  January  14.  2002, 
Idaho  Power  Company  (IPC)  and 
IDACORP  Energy.  Inc.(IE)  filed  an 
amendment  to  the  Agreement  for 
Electricity  Supply  Services  between  IPC 
and  IE  in  this  proceeding. 
Comment  Date;  February  4.  2002. 

19.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER02-769-0001 

Take  notice  that  on  January  14.  2002. 
ConsoUdated  Edison  Company  of  New 
York,  Inc.  (Con  Edison)  tendered  for 
filing  Supplements  to  its  Rate  Schedule, 
Con  Edison  Rate  Schedule  FERC  No. 
129,  a  facilities  agreement  with  Orange 
and  Rockland  Utilities,  Inc.  (O&R).  The 
supplement  provides  for  an  increase  in 
the  carrying  charges  under  the  facilities 
agreement. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  upon  O&R. 
Comment  Date:  February  4.  2002. 

20.  International  Transmission 
Company 

[Docket  No.  ER02-770-OO01 

Take  notice  that  on  January  14.  2002, 
International  Transmission  Company 
(ITC)  filed  with  the  Federal  Energy 
Regulatory  Commission  (the 
Commission)  an  executed  Service 
Agreement  between  ITC  and  Mirant 
Wyandotte,  LLC  (the  Agreement). 

ITC  requests  that  the  Commission 
accept  the  Agreement  for  filing  effective 
asofJanuarylS,  2002. 
Comment  Date:  February  4,  2002. 

21.  Handsome  Lake  Energy,  LLC 

[Docket  No.  ER02-771-000) 

Take  notice  that  on  January  14.  2002. 
Handsome  Lake  Energy.  LLC 
(Handsome  Lake)  tendered  for  filing, 
under  section  205  of  the  Federal  Power 
Act.  a  rate  schedule  for  reactive  power 
and  voltage  control  bom  generation 
sources  service  provided  to  the 
transmission  facilities  controlled  by  the 
PJM  Interconnection  LLC  (PJM). 

Handsome  Lake  requests  an  effective 
date  for  the  proposed  rate  schedule  of 
January  12.  2002. 

Handsome  Lake  mailed  a  copy  of  this 
filing  to  PJM. 

Comment  Date:  February  4.  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 


motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  Imk. 
select  "Docket*"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 


Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-1728  Filed  1-23-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlesion 

[Doctot  No.  EC02-42-000,  etaL] 

Maritime  Electric  Company,  Limited,  ef 
ah  Electric  Rate  and  Corporate 
Regulation  Fillnge 

January  16,  2002. 

Take  notice  that  the  following  filings 
have  been  made  with  the  Commission. 
Any  comments  should  be  submitted  in 
accordance  with  Standard  Paragraph  E 
at  the  end  of  this  notice. 

1.  Maritime  Electric  Company,  Limited, 
FortisUS  Energy  Corporation  and  Fortis 
Properties  Corporation 

(Docket  No.  EC02-42-O00] 

Take  notice  that  on  January  10.  2002. 
Maritime  Electric  Company.  Limited,  on 
behalf  of  itself.  FortisUS  Energy 
Corporation,  and  Fortis  Properties 
Corporation,  tendered  for  filii^  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  pursuant  to  section  203 
of  the  Federal  Power  Act.  16  U.S.C. 
section  824b  (1994).  and  part  33  of  the 
Commission's  regulations.  18  CFR  part 
33.  an  application  for  authorization  to 
dispose  of  jurisdictional  facilities  tmder 
an  intra-corporate  restructuring. 
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Comment  Date;  January  31,  2002. 

2.  TXU  Tradinghouse  Company  LP 

(Docket  No.  EG02-49-^00] 

Take  notice  that  on  January  14,  2002, 
TXU  Tradinghouse  Company  LP  (TXU) 
tendered  for  filing  with  tiie  Federal 
Energy  Regulatory  Conunission 
(Conmiission)  an  amendment  to 
application  for  exempt  wholesale 
generator  status  pursuant  to  part  365  of 
the  Commission's  regulations. 

Comment  Date:  January  31,  2002,  the 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

3.  TXU  DeCordova  Company  LP 

[Docket  No.  EG02-50-000] 

Take  notice  that  on  January  14,  2002. 
TXU  DeCordova  Company  LP  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  amendment  to  its  application  for 
exempt  wholesale  generator  status  filed 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Comment  Date:  January  31,  2002,  the 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

4.  TXU  Momitain  Creek  Company  LP 

[Docket  No.  EG02-5 1-000] 

Take  notice  that  on  January  14,  2002, 
TXU  Mountain  Creek  Company  LP 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Conunission 
(Commission)  an  amendment  to  its 
application  for  exempt  wholesale 
generator  status  filed  pursuant  to  part 
365  of  the  Commission's  regulations. 

Comment  Date:  January  31,  2002,  the 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

5.  TXU  Big  Brown  Company  LP 

(Docket  No.  EG02-52-OO0] 

Take  notice  that  on  January  14,  2002, 
TXU  Big  Brown  Company  LP  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  amendment  to  its  application  for 
exempt  wholesale  generator  status  filed 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Comment  Date:  January  31,  2002,  the 
Conunission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

6.  TXU  Handley  Company  LP 

[Docket  No.  EG02-53-OO0I 

Take  notice  that  on  January  14,  2002. 
TXU  Handley  Company  LP  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 


an  amendment  to  its  application  for 
exempt  wholesale  generator  status  filed 
pursuant  to  part  365  of  the 
Commission's  regulations. 

Comment  Date:  January  31,  2002,  the 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

7.  TXU  Generation  Company  LP 

[Docket  No.  EG02-54-000] 

Take  notice  that  on  January  14,  2002, 
TXU  Generation  Company  LP  tendered 
for  filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  amendment  to  its  application  for 
exempt  wholesale  generator  status  filed 
piu^uant  to  part  365  of  the 
Conunission's  regulations. 

Comment  Date:  January  31,  2002,  the 
Commission  will  limit  its  consideration 
of  comments  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

8.  ExTex  LaPorte  Limited  Partnership 

[Docket  No.  EG02-6O-O00) 

Take  notice  that  on  January  9,  2002, 
ExTex  LaPorte  Limited  Partnership 
(ExTex)  filed  a  supplement  to  its 
Application  for  Determination  of 
Exempt  Wholesale  Generator  Status 
ptu^uant  to  section  32(a)(1)  of  the 
Public  Utility  Holding  Company  Act  of 
1935. 

Comment  Date:  February  6.  2002,  the 
Commission  will  limit  its  consideration 
of  conunents  to  those  that  concern  the 
adequacy  or  accuracy  of  the  application. 

9.  Southwestern  Electric  Power 
Company 

[Docket  No.  ER02-25 1-000) 

Take  notice  that  on  January  10,  2002, 
Southwestern  Electric  Power  Company 
(SWEPCO)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Restated  and  Amended 
Power  Supply  Agreement  Between 
Southwestern  Electric  Power  Company 
and  the  City  of  Hope,  Arkansas. 

Comment  Date:  January  31,  2002. 

10.  Central  Maine  Power  Company 

[Docket  No.  ER02-72O-000] 

Take  notice  that  on  January  8.  2002, 
Central  Maine  Power  Company  (Central 
Maine)  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission), 
piusuant  to  section  205  of  the  Federal 
Power  Act,  an  executed  System  Contract 
Entitlement  Agreement,  an  executed 
Renewable  and  Eligible  Resource 
Entitlement  Agreement,  and  an 
executed  Nuclear  Entitlement 
Agreement  (collectively.  Entitlement 
Agreements),  as  well  as  an  executed 
Comprehensive  Credit  Support  and 
Final  Settlement  Calculation  Agreement 


(A  Credit  Support  Agreements).  In 
addition.  CMP  requested  confidential 
treatment  for  certain  competitively 
sensitive  material  contained  in  the 
Entitlement  Agreements  and  Credit 
Support  Agreement. 

Comment  Date:  January  29.  2002. 

11.  PPL  Electric  Utilities  Corporation 

[Docket  No.  ER02-722-000) 

Take  notice  that  on  January  8.  2002, 
PPL  Electric  Utilities  Corporation  (PPL 
Electric)  filed  notice  of  termination  of 
the  Service  Agreement  between  it  and 
GPU  Advanced  Resources.  Inc. 
designated  as  Service  Agreement  No.  11 
under  PPL  Electrics  FERC  Electric  Rate 
Schedule,  First  Revised  Volume  No.  5. 
PPL  Electric  requests  a  March  11.  2002 
termination  date  for  the  Agreement. 

Notice  of  the  termination  has  been 
served  upon  GPU  Advanced  Resources. 
Inc. 

Comment  Date:  January  29,  2002. 

12.  MxEnergy  Inc. 

[Docket  No.  ER02-737-000J 

Take  notice  that  on  January  9,  2002, 
MxEnergy  Inc.  (Seller)  petitioned  the 
Federal  Energy  Regulatory  Commission 
(Conunission)  for  an  order:  (1) 
Accepting  Seller's  proposed  FERC  rate 
schedule  for  market-based  rates;  (2) 
granting  waiver  of  certain  requirements 
under  subparts  B  and  C  of  part  35  of  the 
regulations;  (3)  granting  the  blanket 
approvals  normally  accorded  sellers 
permitted  to  sell  at  market-based  rates; 
and  (4)  granting  waiver  of  the  60-day 
notice  period. 

Comment  Date:  January  30,  2002. 

13.  Illinois  Power  Company 

(Docket  No.  ER02-738-0O0J 

Take  notice  that  on  January  9,  2002, 
Illinois  Power  Company  (Illinois 
Power),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Service  Agreement  for  Network 
Integration  Transmission  Service 
entered  into  by  Illinois  Power  and  Com 
Belt  Electric  Cooperative  Inc..  pursuant 
to  Illinois  Power's  Open  Access 
Transmission  Tariff. 

Illinois  Power  requests  an  effective 
date  of  January  1,  2002.  for  the 
Agreements  and  accordingly  seeks  a 
waiver  of  the  Commission's  notice 
requirement. 

Comment  Date:  January  30,  2002. 

14.  Avista  Corporation 

[Docket  No.  ER02-739-0001 

Take  notice  that  on  January  9,  2002. 
Avista  Corporation,  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
section  35.12  of  the  Commissions.  18 
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CFR  part  35.12  ,  an  executed  Mutual 
Netting  Agreement,  Rate  Schedule  No. 
292,  with  Sacramento  Mimidpal  Utility 
District,  effective  January  1 ,  2002 . 

Notice  of  the  filing  has  heen  served  to 
Mr.  Thomas  W.  Ingwers  Director, 
Energy  Trading  &  Contracts  Sacramento 
Municipal  Utility  District. 

Comment  Date:  January  30.  2002. 

15.  Northwest  Natural  Gas  Company 

[Docket  No.  ER02-740-0001 

Take  notice  that  on  January  9,  2002. 
Northwest  Natural  Gas  Company  (NW 
Natural)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Conunission)  a  Notice  of  Cancellation 
of  its  Rate  Schedule  FERC  No.  1 
applicable  to  sales  of  electricity  at 
market-based  rates.  NW  Natural  states 
that  it  has  not  made  any  sales  of 
electricity  under  that  rate  schedule  and 
has  no  plans  to  do  so. 

NW  Natural  has  asked  to  make  the 
Notice  of  Cancellation  effective  on 
January  10,  2002. 

Comment  Date:  January  30.  2002. 

16.  Exelon  Generation  Company,  LLC 

[Docket  No.  ER02-741-000]     j 

Take  notice  that  on  January  10.  2002. 
Exelon  Generation  Company,  LLC 
tendered  for  filing  a  service  agreement 
under  its  market-based  rate  wholesale 
power  sales  tariff  under  which  it  will 
make  sales  of  capacity  and  energy  to 
Exelon  Energy  Company. 

Comment  Date:  January  31.  2002. 

17.  Biugress  Energy  on  behalf  of  Florida 
Power  Corporation 


Tariff)  entered  into  between  Cinergy  and 
East  Kentucky  Power  Cooperative,  hic. 
(East  Kentucky).  This  Service 
Agreement  has  been  executed  by  both 
parties  and  is  to  replace  the  existing 
imexecuted  Service  Agreement. 
Comment  Date:  January  31 ,  2002. 

19.  New  York  State  Electric  &  Gas 
Corporation 

[Docket  No.  ER02-744-0001 

Take  notice  that  on  January  10.  2002. 
New  York  State  Electric  &  Gas 
Corporation  (NYSEG)  tendered  for  filmg 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  section  35.13  of  the  Commission's 
regulations,  a  supplement  to  Rate 
schedule  72  filed  with  FERC 
corresponding  to  an  agreement  with  the 
Municipal  Board  of  the  Village  of  Bath 
(the  Village).  The  proposed  supplement 
would  decrease  revenues  by  $277.63 
based  on  the  twelve  month  period 
ending  December  31,  2000. 

NYSEG  requests  an  effective  date  of 
January  1,  2002.  Copies  of  the  filing 
were  served  upon  the  Municipal  board 
of  the  Village  of  Bath  and  the  Public 
Service  Commission  of  the  State  of  New 
York. 

Comment  Date:  January  31,  2002. 

20.  American  Transmission  Company 
LLC 


[Docket  No.  ER02-742-O00] 

Take  notice  that  on  January  10,  2002, 
Florida  Power  Corporation  (FPC) 
tendered  for  filing  a  Service  Agreement 
for  Network  Contract  Demand 
Transmission  Service  with  Florida 
Power  &  Light  Company.  Service  to  this 
Eligible  Customer  will  be  in  accordance 
with  the  terms  and  conditions  of  the 
Open  Access  Transmission  Tariff  filed 
on  behalf  of  FPC.  A  copy  of  the  filing 
was  served  upon  the  Florida  Public 
Service  Commission  and  the  North 
Carolina  Utilities  Commission. 

FPC  is  requesting  an  effective  date  of 
January  1,  2002  for  this  Service 
Agreement. 
Comment  Date:  January  31.  2002. 

18.  Cinergy  Services,  Inc. 

[Docket  No.  ER02-743-000) 

Take  notice  that  on  January  10.  2002, 
Cinergy  Services,  Inc.  (Cinergy) 
tendered  for  filing  a  Service  Agreement 
under  Cinergy's  Resale,  Assigimient  or 
Transfer  of  Transmission  Ri^ts  and 
Ancillary  Service  Rights  Tariff  (the 


[Docket  No.  ER02-753-O001 

Take  notice  that  on  January  10,  2002, 
American  Transmission  Company  LLC 
(ATCLLC)  tendered  for  fiUng  a  Revised 
Network  Operating  Agreement  and  a 
Revised  Network  Integration  Service 
Agreement  for  Wisconsin  Rapids  Water 
Works  and  Lighting  Commission. 
ATCLLC  requests  an  effective  date  of 
January  1,  2002. 

Comment  Date:  January  31,  2002. 

21.  Consolidated  Edison  Company  of 
New  York,  Inc. 

[Docket  No.  ER02-754-0001 

Take  notice  that  on  January  10,  2002. 
Consolidated  Edison  Company  of  New 
York,  hic.  (Con  Edison)  tendered  for 
filing  a  Supplement  to  its  Rate 
Schedule,  Con  Edison  Rate  Schedule 
FERC  No.  2,  a  facilities  agreement  with 
Central  Hudson  Gas  and  Electric 
Corporation  (CH).  The  Supplement 
provides  for  a  decrease  in  the  monthly 
carrying  charges.  Con  Edison  has 
requested  that  this  decrease  take  effect 
as  of  September  1,  2001. 

Con  Edison  states  that  a  copy  of  this 
filing  has  been  served  by  mail  upon  CH, 

Comment  Date:  Janiiary  31 ,  2002. 


22.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-755-0001 

Take  notice  that  on  January  10,  2002, 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  imexecuted  Generator 
Intercoimection  and  Operating 
Agreement  (Interconnection  Agreement) 
with  GenPower  Earleys,  L.L.C. 
(GenPower)  that  complies  with  the 
Commission's  December  11,  2001  Order. 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  accept 
this  filing  to  make  the  revised  tariff  page 
effective  as  of  December  11,  2001,  the 
same  date  the  Commission  made  the 
Interconnection  Agreement  effective  in 
its  December  11th  Order. 

Copies  of  the  filing  were  served  upon 
GenPower,  the  North  Carolina  Utilities 
Commission  and  the  Virginia  State  ^ 
Corporation  Commission. 

Comment  Date:  January  31,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  be  heard  or 
to  protest  such  filing  should  file  a 
motion  to  intervene  or  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  All  such  motions  or 
protests  should  be  filed  on  or  before  the 
comment  date.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  also  be 
viewed  on  the  Web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  •T)ocket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[PR  Doc.  02-1697  Filed  1-23-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7132-7] 

EPA  Draft  Human  Health  and 
Ecological  Risk  Assessment  of 
Perchlorate 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  extension  of  public 
comment  period  for  draft  perchlorate 
toxicological  review  and  risk 
characterization. 

SUMMARY:  On  January  2,  2002,  EPA 
published  a  Federal  Register  notice  (67 
FR  75)  announcing:  the  public 
availability,  expected  on  January  9, 
2002,  of  the  revised  draft  dociunent 
entitled,  "Perchlorate  Environmental 
Contamination:  Toxicological  Review 
and  Risk  Characterization"  (NCEA-1- 
0503);  the  beginning  of  a  30-day  public 
comment  period  on  the  revised  draft 
dociunent;  and  an  external  peer  review 
workshop  in  Sacramento,  California  on 
March  5  and  6,  2002.  Due  to  some 
necessary  technical  editing  to  clarify  the 
discussion  of  some  of  the  studies 
included  in  the  draft  document,  public 
release,  and  availability  of  the 
perchlorate  external  review  draft  was 
delayed  by  approximately  one  week. 
Accordingly.  EPA  is  extending  the 
public  comment  period  until  February 
19,  2002.  Please  note  that  comments 
received  by  February  19  will  be  made 
available  at  the  peer  review  workshop. 

DATES:  Only  comments  postmarked  by 
February  19,  2002,  will  be  made 
available  at  the  workshop. 

ADDRESSES:  The  external  review  draft  of 
the  perchlorate  dociunent  is  available 
on  EPA's  National  Center  for 
Environmental  Assessment  (NCEA)  Web 
site  at  http://www.epa.gov/ncea.  Written 
comments  should  be  submitted  to  ERG, 
Attn:  Meetings,  110  Hartwell  Avenue, 
Lexington,  MA  02421.  Comments  under 
50  pages  may  be  sent  via  e-mail 
attachment  (in  Word,  Word  Perfect,  or 
PDF)  to  meetings@erg.com. 

FOR  FURTHER  INFORMATK)N  CONTACT: 

Questions  regarding  registration  and 
submission  of  comments  should  be 
directed  to  EPA's  contractor.  Eastern 
Research  Group,  Inc.  (ERG),  at  781-674- 
7374.  For  technical  inquiries,  please 
contact:  Annie  M.  Jarabek,  U.S. 
Environmental  Protection  Agency  (MD 
52),  USEPA  Mailroom.  Research 
Triangle  Park,  NC  27711;  telephone 
919-541-4847;  facsimile  919-541-1818; 
e-mail  jarabek.annie®epa.gav. 
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Dated:  January  17,  2002. 
George  W.  Alapas, 

Acting  Director.  National  Center  for 

Environmental  Assessment. 

[FR  Doc.  02-1757  Filed  1-23-02;  8:45  am] 
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FEDERAL  ELECTION  COMMISSION 
Sunahine  Act  Notices;  Meetings 

AGENCY:  Federal  Election  Commission. 
DATE  a  TIME:  Tuesday,  January  29,  2002 
at  10:00  a.m. 

PLACE:  999  E  Street.  N.W.,  Washington, 
DC. 

STATUS:  This  meeting  will  be  closed  to 
the  public. 

ITEMS  TO  BE  DISCUSSED: 
Compliance  matters  pursuant  to  2 

U.S.C.  §437g. 
Audits  conducted  pursuant  to  2  U.S.C. 

§437g,  §  438(b),  and  Tide  26,  U.S.C. 
Matters  concerning  participation  in  civil 

actions  or  proceedings  or  arbitration. 
Internal  persoimel  rules  and  procedures 

or  matters  affecting  a  particular 

employee. 
DATE  &  TIME:  Thursday,  January  31,  2002 
at  10:00  A.M. 

PLACE:  999  E  Street,  N.W.,  Washington, 

DC.  (ninth  floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Comments  on  Draft  Interpretation  of 

Travel  Allocation  Regulations  at  11 

CFR  106.3(b). 
Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  02-1933  Filed  1-22-02;  8:45  am] 
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FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreeinent(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
N.W.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Conunission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 


Agreement  No.:  011745-003. 

Title:  Evergreen/Lloyd  Triestino 
Alliance  Agreement. 

Parties:  Evergreen  Marine 
Corp.(Taiwan)  Ltd.  ("Evergreen"),  Lloyd 
Triestino  Di  Navegazione  S.P.A. 

Synopsis:  The  proposed  amendment: 
adds  Hatsu  Marine  Limited  as  a  party  to 
the  agreement;  adds  four  additional 
vessels  to  be  delivered  between  April  of 
2002  and  June  of  2003.  replacing  four 
Evergreen  vessels;  and  adds  certain 
authority  concerning  the  sharing  of 
personnel  for  supervisory,    • 
administrative,  marketing,  accounting, 
and  operational  functions. 

Agreement  No.:  201022-001. 

Title:  New  Orleans/Coastal  Terminal 
Agreement. 

Parties:  The  Board  of  Commissioners 
of  the  Port  of  New  Orleans,  Coastal 
Cargo  Company,  Inc. 

Synopsis:  The  proposed  amendment 
adds  a  special  rate  for  bulk  cargo 
discharged  to  barges.  The  agreement 
continues  to  run  through  March  31, 
2002. 

Agreement  No.:  201030-002. 

Title:  New  Orleans/SSA  Gulf/P&O 
Ports  Terminal  Agreement. 

Parties:  The  Board  of  Commissioners 
of  the  Port  of  New  Orleans,  SSA  Gulf 
Terminals,  Inc..  P&O  Ports  Gulfport.  Inc. 

Synopsis:  The  proposed  amendment 
adds  a  special  rate  for  bulk  cargo 
discharged  to  barges.  The  agreement 
continues  to  run  through  July  23,  2002. 

Agreement  No.:  201044-002. 

Title:  San  Francisco  MTC  Non- 
Exclusive  Terminal  Management 
Agreement. 

Parties:  San  Francisco  Port 
Commission,  Marine  Terminals 
Corporation. 

Synopsis:  The  proposed  amendment 
makes  changes  in  management  details 
and  provides  a  sharing  arrangement  to 
offset  losses  to  MTC  resulting  from  MTC 
not  meeting  its  revenues  for  the  facility. 
The  agreement  continues  to  run  through 
December  31,2002. 

Affvement  No. :  201 1 08-001. 

Titie:  New  Orleans/Empire  Terminal 
Agreement. 

Parties:  The  Board  of  Commissioners 
of  the  Port  of  New  Orleans,  Empire 
Stevedoring  (LA),  Inc. 

Synopsis:  The  proposed  amendment 
adds  a  special  rate  for  bulk  cargo 
discharged  to  barges. 

Agreement  No.:  201110-004. 

Title:  Oakland/Hanjin/Total  Terminal 
Agreement. 

Parties:  Port  of  Oakland,  Hanjin 
Shipping  Company.  Ltd.,  Total 
Temunals  International,  LLC. 

Synopsis:  The  proposed  amendment 
assigns  Hanjin's  rights  under  the 
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agreement  to  Total  Tenninals 
International,  LLC.  The  agreement 
continues  to  run  through  June  7,  2016. 

y^greement  No.:  201121-flOl. 

Title:  New  Orleans/Pacorini  Termmal 
Agreement.  .    . 

Parties:  The  Board  of  Commissioners 
of  the  Port  of  New  Orleans.  Pacorini 

USA.  Inc.  ^  . 

Synopsis:  The  proposed  amendment 
adds  a  special  rate  for  bulk  cargo 
discharged  to  barges.  The  agreement 
continues  to  run  through  April  14.  2006. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  lanuary  18, 2002. 
Bryant  L.  VanBrakle. 
Secretary. 

[FR  Doc.  02-1801  Filed  1-23-02;  8:45  ami 
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FEDERAL  MARmME  COMMISSION 


UcwiMAppNeanls 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  Non-Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder— Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
M  amended  (46  U.S.C  app.  1718  and  46 

CFR515).  ,  . 

Posons  knowing  of  any  reason  wny 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intomediaries.  Federal  Maritime 
Commission.  Washington,  DC  20573. 


Non-VeMel  Operating  Coaunon  Carrier 
Ocean  Transpoitadon  Intermediary 

AppUamti 

US  Rich  Long.  Inc..  10932  Schmidt 
Road.  #H.  El  Monte.  CA  91733. 
Officers:  George  Sun.  President. 
(Qualifying  Individual).  Gloria  You. 
Director 

Florida  Trade  Consolidators  Inc.,  6123 
NW  72nd  Avenue.  Vfiami,  FL 
33166.  Officer:  Samir  Assad. 
President.  (Qualifying  Individual) 

DLS  Logistics.  Inc..  1026  Edwards  Road. 
Burlingame,  CA  94010,  Officers: 
Denis  I.  Cheng,  President, 
(Qualifying  Individual),  Lawrence 
Chang,  Vice  President 

ADCOM&press  Inc.  dba  ADCOM 
Worldwide  hic,  7424  W.  78th 
Street.  Edina.  MN  55439.  Officers: 
DougUs  Bramer.  Vice  President. 
(Qualifying  Individual).  Robert 
Friednian.  CEO 
America  Keyun  Int'l  Logistics,  toe.  939 
S.  Atlantic  Blvd.,  #209A.  Monterey 


Park.  CA  91754,  Officers:  Yan  Yu, 
Secretary,  (Qualifying  Individual), 
Li,  Ying  Jie,  President 
Non-Vessel  Operating  Conunon  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants 
KCC  Logistics  Inc.,  2300  E.  Higgins 

Road,  Suite  #204,  Elk  Grove  ViUage. 
IL  60007,  Officer:  James  S.  Lee, 
President,  (Qualifying  Individual) 
Associated  Consolidators  Express,  1273 
Industrial  Pkwy,  Unit  290. 
Hayward.  CA  94544.  Officer:  Frank 
Escalante,  Operations  Manager, 
(Qualifying  Individual) 
American  Links  Logistics  International. 
Inc..  3591  Highland  Drive.  San 
Bruno,  CA  94066,  Officers:  Letty 
Batacan,  Import  Manager. 
(Qualifying  Individual).  Walfredo 
M.  Enrico.  President 
7  Seas  Shipping.  Inc.  dba  E  J  Freight 
Forwarding,  hic,  9060  Telstar 
Avenue,  Suite  220,  El  Monte,  CA 
91731,  Officer.  Liqiu  Mai, 
President,  (Qualifying  Individual) 
Moog  International.  Inc..  1223  Grove 
Road.  Pittsburgh,  PA  15234-2397. 
Officers:  James  A.  Frye.  Vice 
President.  (Qualifying  Individual). 
Ronald  P.  Moog.  President 
United  Shipping  Services.  Inc.,  2321 
Highbury  Avenue,  #51,  Los 
Angeles.  CA  90032.  Officers:  Rachel 
Liu.  President.  (Qualifying 
Individual).  Peng-Xing  Liu, 
Secretary 

Ocean  Freight  Forwarder— Ocean 
TransporUtion  Intermediary  Applicant 

Krenz  International  Inc..  3125  S.  56th 
Street.  MUwaukee.  WI 53219, 
Officer:  John  F.  Krenz.  President. 
(Qualifying  Individual) 
Dated:  January  18.  2002. 

Bryant  L.  VanBrakle, 

Secretary. 

(FR  Doa  02-1802  Filed  1-23-02: 8:45  am] 
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banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Bosffd  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throu^out  the  United  States. 
Additional. information  on  all  bank 
holding  companies  may  be  obtained 
fiom  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  othOTwise  noted,  comments 
r^arding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  February  15. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse.  Vice 
President)  90  Hennepin  Avenue. 
Minneapolis,  Minnesota  55480-0291: 

1 .  Credit  Riviere  Bancorporation.  Inc., 
Austin,  Texas;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  First  State  Bank  of 
Sinai,  Sinai,  South  Dakota. 

Board  of  Governors  o£  the  Federal  Reserve 
System.  January  17.  2002. 
Robert  deV.  Frieison. 
Deputy  Secretary  of  the  Board. 
IFR  Doc.  02-1709  Filed  1-23-02;  8.45  am) 
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FEDERAL  RESERVE  SYSTEM 

FormatloM  of.  AcqutoltioM  by.  and 
Merger*  of  Bank  Holding  CompwilM 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.\ 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

OffteooftlwSoeralary 

NotiM  of  MMMng:  Socratary'a 
Advisory  Commltleo  on  Gonolie 
TMting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  twelfth 
meeting  of  the  Secretary's  Advisory 
Committee  on  Genetic  Testing  (SACGT). 
U.S.  Public  Health  Service.  The  meeting 
will  be  held  from  9  a.m.  to  5  p.m.  on 
February  13.  2002,  and  8:30  a.m.  to  5 
p.m.  on  February  14,  2002.  at  the 
Bethesda  Marriott.  5151  Pooks  Hill  road. 
Bethesda,  MD  20814.  The  meeting  will 
be  open  to  the  public  with  attendance 
limited  to  space  available. 
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The  Committee  Mrill  discuss  a  number 
of  topics,  including  a  report  from  HHS 
agencies  on  their  support  of  activities 
that  increase  the  knowledge  and  utility 
of  genetic  tests,  horizon  scanning  in 
genetic  testing,  and  the  Informed 
Consent  Work  Group's  development  of 
principles  of  informed  consent  in 
clinical  and  public  health  settings. 
Through  a  number  of  invited 
presentations,  the  Committee  will  also 
begin  exploring  issues  regarding  the 
collection  and  analysis  of  population 
data  by  race  and  ethnicity  in  health 
policy  generally  and  in  genetic  testing 
specifically.  Time  will  be  provided  for 
public  comment  and  interested 
individuals  should  notify  the  contact 
person  listed  below. 

Under  authority  of  42  U.S.C.  217a, 
section  222  of  the  Public  Health  Service 
Act,  as  amended,  the  Department  of 
Health  and  Human  Services  established 
SACGT  to  advise  and  make 
recommendations  to  the  Secretary 
through  the  Assistant  Secretary  for 
Health  on  all  aspects  of  the 
development  and  use  of  genetic  tests. 
SACGT  is  directed  to  (1)  recommend 
policies  and  procedures  for  the  safe  and 
efiiective  incorporation  of  genetic 
technologies  into  health  care;  (2)  assess 
the  effBctiveness  of  existing  and  future 
measures  for  oversight  of  genetic  tests; 
and  (3)  identify  research  needs  related 
to  the  Committee's  purview. 

The  draft  meeting  agmda  and  other 
information  about  SACGT  will  be 
available  at  the  following  web  site: 
http://www4.od.nih.gov/oba/sacgt.htm. 
Individuals  who  wish  to  provide  public 
comment  or  who  plan  to  attend  the 
meeting  and  need  special  assistance, 
such  as  sign  language  interpretation  or 
other  reasonable  accommodations, 
should  notify  the  SACGT  Executive 
Secretary,  Ms.  Sarah  Carr.  by  telephone 
at  301-496-9838  or  E-mail  at 
scll2c@nih.gov.  The  SACGT  office  is 
located  at  6705  Rockledge  Drive.  Suite 
750,  Bethesda.  Maryland  20892. 

Dated:  January  15, 2002. 
Sarah  Carr, 

Executive  Secretary,  SACGT. 
[FR  Doc.  02-1793  Filed  1-23-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  DIaeaae  Control  and 
Prevention 

[60Day-02-22] 

Proposed  Data  Collections  Submltlsd 
for  Public  Comment  and 
RscommendatkMis 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  wiU  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  63»-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Aime 
O'Connor.  CDC  Assistant  Reports 
Clearance  Officer.  1600  Clifton  Road. 
MS-D24.  Atlanta.  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Anthropometric 
Survey  of  Respirator  Users— NEW— The 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  Centers  for 
Disease  Control  and  Prevention  (CDC). 
The  mission  of  the  National  Institute  for 
Occupational  Safety  and  Health  is  to 
promote  safety  and  health  at  work  for  all 
people  throufpi  research  and  prevention. 

Tne  overall  goal  of  the  current  project 
is  to  develop  respirator  fit-test  panels 
that  accurately  represent  today's 
workers  who  rely  on  respirators  to 
prevent  work-related  respiratory 
illnesses,  injuries,  and  death.  The 
respirator  fit-test  panels  currentiy  used 
are  25-subject  panels,  developed  by  Los 
Alamos  National  Laboratory  (LANL) 
based  on  data  from  the  1967-1968 
survey  of  U.S.  Air  Force  men  and 
women.  The  half-mask  panel  is  based 
on  £ace  length  and  lip  length  and  the 
full-facepiece  panel  is  based  on  face 
length  and  face  width.  These  panels 


were  established  to  represent  the 
working  population.  "The  fit  of 
respirators  on  these  subject  panels  is 
assumed  to  be  representative  of  the  fit 
of  respirators  in  Uie  user  populations. 
Respirators  designed  to  fit  these  panels 
are  also  expected  to  accommodate  at 
least  95%  of  the  wearers.  However. 
NIOSH  research  indicated  that  the 
LANL  panel  for  full-facepiece 
respirators  accommodated  only  84%  of 
current  civilian  subjects.  Sizing  data 
generated  by  the  military  for  use  in 
fitting  respirators  has  been  the 
normative  basis  for  commercial 
respirator  sizing.  Anthropometric  data 
developed  for  males  of  military  age  in 
the  1950's  and  1960's  is  still  in  use 
today.  Military  populations  cannot 
represent  the  worker  population 
because  of  relatively  strict 
anthropometric  armed  forces  entry 
requirements  and  height/weight 
guidelines  for  troop  retention.  Personal 
protective  equipment  designed  and 
sized  for  a  inilitary  population  may  not 
provide  the  same  level  of  protection  to 
civilian  workers  because  of  the  greater 
diversity  in  body  size  and  shape  seen  in 
civilian  populations.  In  addition,  the 
demographics  of  the  U.S.  population 
have  changed  over  the  last  30  years. 
Thus,  it  is  necessary  to  assess  and  refine 
the  LANL  fit-test  panels. 

This  project  will  first  develop  an 
anthropometric  database  detailing  the 
faco'^size  distributions  of  respirator  users 
using  both  traditional  measurement 
methods  and  three-dimensional  {3-D] 
scanning  systems.  The  source 
population  for  this  study  will  be  the 
nationwide  respirator  users  population. 
The  databases  will  then  be  used  to 
establish  respirator  fit-test  panels  that 
accurately  represent  today's  workers. 
Three-dimensional  anthropometry  has 
only  been  available  recently,  and  there 
is  no  track  record  of  applying  scan  data 
to  respirators.  This  study  will  provide 
preliminary  data  on  which  to  develop 
methods  for  sizing  and  designing 
respirators  and  protective  eyewear  using 
3-D  scan  data. 

The  subjects  will  be  recruited  from 
various  industries  in  which  workers  rely 
on  respirators  to  prevent  work-related 
respiratory  illnesses,  injuries,  and  death 
[e.g.,  manufacturing,  construction, 
mining,  and  health  care).  The  project 
will  also  address  emergency  responders 
to  chemical  and  biological  terrorism  and 
other  crisis  situations.  Thus,  subjects 
will  also  include  law  enforcement 
officers,  firefighters,  and  health  care 
workera.  Hei^t  and  weight  plus  18 
facial  dimensions  will  be  measured  with 
traditional  methods.  A  total  of  4,000 
subjects  will  be  measured  using 
traditional  methods.  Of  those,  1,000  will 
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be  scanned  using  a  3-D  head  scanner 
(Cyberware  Model  3030/RGB).  The 
populations  will  be  sampled  by  age, 
race  and  gender.  A  stratified  sampling 
plan  is  being  used  with  equal  sample 
size  in  each  cell  (166).  The  strata  consist 
of:  3  age  groups  (1&-29,  30-44.  and  45- 
65  years),  2  gender  strata  (male  and 
female),  and  4  ethnic  groups  (White, 
African  Americans,  Hispanic,  and 
Others).  The  total  number  of  cells  is  24. 
The  study  will  be  conducted  at  five 


locations  nationwide.  Although  test 
sites  have  yet  to  be  determined,  data 
collection  is  anticipated  at  two  facilities 
in  the  western  U.S.,  one  in  the  central 
portion  of  the  country,  and  at  two 
locations  in  the  east. 

Information  generated  by  this  research 
project  will  benefit: 

(1)  The  participants  and  workers 
exposed  to  various  gases  and  aerosols  by 
improving  fit  and  function  of  respirators 
worn  dining  work;  and  (2)  those    • 


involved  in  testing,  certifying,  and 
manufacturing  respirators  to  be  used  in 
industry,  by  providing  them  with  fit-test 
panels  that  accurately  represent  today's 
workers.  The  panels  can  be  used  for 
evaluating  respirator  facepiece  fit 
characteristics.  The  long-term  potential 
benefits  are  improved  respirator  quality 
and  performance  and  increased  worker 
protection.  There  are  no  costs  to 
respondents. 


Respondents 


Workers  (Data  Collection  #1) 
Workers  (Data  CoHectkm  «2) 

Total 


Number  of 
respondents 


3000 
1000 


Number  of 
responses 
resporvJent 


Average 

burden  per 

response 

(in  hours) 


15/60 
20/60 


Total  burden 
in  hours 


750 
333 


1083 


Dated:  January  15. 2002. 
Nancy  E.  Cheal, 
Acting  ^sociate  Director  for  Pnjgram 
Planning  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention. 
[FR  Doc.  02-1690  Filed  1-23-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


Centers  for  Dtosase  Control  and 
Prevention 

[30DAY-05-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  639-7090.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 


Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project:  Preventive  Health 
and  Health  Services  Block  Grant, 
Annual  Application  and  Reports  (0MB 
#0920-0106) — Revision— National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 
Centers  for  Disease  Control  and 
Prevention  (CDC).  In  1994,  OMB 
approved  the  collection  of  information 
provided  in  the  grant  applications  and 
annual  reports  for  the  Preventive  Health 
and  Health  Services  (PHHS)  Block  Grant 
(OMB  #0920-0106).  This  approval 
expires  on  November  30,  2001.  CDC  is 
requesting  OMB  clearance  for  this 
legislatively  mandated  information 
collection  until  November  30,  2004.  The 
request  is  to  approve  the  development 
and  adherence  to  Healthy  People  2010, 
the  Nation's  Health  Objectives  which 
was  released  the  Spring  of  2000.  The 
PHHS  block  grant  is  mandated 
according  to  section  1904  to  adhere  to 
the  HealUiy  People  framework. 


therefore,  the  cmrent  application  and 
report  format  was  restructured  to 
coincide  with  2010. 

This  information  collected  through 
the  applications  from  the  offiqial  State 
health  agencies  is  required  from  section 
1905  of  the  Public  Health  Service  Act. 
There  is  a  slight  change  in  the  proposed 
information  collection  from  previous 
years.  The  changes  include  more 
program  specific  information  and  the 
relationship  of  block  funded  activities  to 
program  strategy.  The  information 
collected  from  the  annual  reports  is 
required  by  section  1906.  The 
development  of  a  PHHS  block  grant 
Web  page  with  data  Web  links  from 
existing  federal  databases  will  be  used 
to  coincide  with  the  collection  of 
uniform  data  for  the  annual  report.  The 
availability  to  collect  data  through 
internet  accessibility  will  allow  for  a 
more  streamlined  and  efficient  use  of 
data  processing  by  the  states  and  will 
reduce  the  states  biirden  of  duplicate 
reporting  on  outcome  and  risk  factor 
data.  The  total  annual  burden  for  this 
data  collection  is  4,270  hours. 


Respondents 


Application 
Report 


Numt)erof 
respoTKtents 


61 
61 


Numtwrof 
responses/ 
respondent 


Average 

burden  per 

response 

(in  hours) 


30 
40 
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Dated:  January  15,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy, 
Planning,  and  Evaluation,  Centers  for  Disease 
Control  and  Prevention. 
[FR  Doc.  02-1689  Filed  1-23-02;  8:45  am] 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centere  for  Diseaee  Control  and 
Prevention 

[Program  Announcement  02E01] 

Medical  Monitoring  for  New  York 
Pereonnel  Engaged  in  Emergency 
Reeponee  Activitiee  Related  to  the 
Diaaster  of  SeptemtMr  11, 2001;  Notice 
of  Award 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  sumounces  the  award 
of  funds  for  a  cooperative  agreement 
program  for  Medical  Monitoring  for 
New  York  Personnel  Engaged  in 
Emergency  Response  Activities  Related 
to  the  Disaster  of  September  11,  2001. 
The  purpose  of  the  program  is  to 
provide  medical  monitoring  for  New 
York  City  Fire  Department  and  New 
York  State  Personnel  who  may  have 
been  exposed  to  hazardous  substcmces 
while  providing  emergency  response 
services  as  a  result  of  the  disaster  of 
September  11,  2001.  This  program 
addresses  the  "Healthy  People  2010" 
focus  areas  Environmental  Health  and 
Public  Health  Infrastructure. 

B.  Eligible  Applicant 

Eligible  applicants  are  Health 
Research,  bic./New  York  State 
Department  of  Health  and  New  York 
City  Fire  Department.  No  other 
applications  were  solicited.  New  York 
State  has  received  a  Presidential 
declaration  of  disaster. 

This  project  is  authorized  by  H.R. 
2888,  2001  Emergency  Supplemental 
Appropriations  Act  for  Recovery  from 
and  Response  to  Terrorist  Attacks  on  the 
United  States. 

C  ATailability  of  Funds 

Approximately  $4,801,550  is  available 
to  fund  one  award  to  New  York  City 
Fire  Department,  and  approximately 
$2,406,000  is  available  to  fund  one 
award  to  Health  Research,  Inc./New 
York  State  Department  of  Health.  It  is 
expected  that  each  award  will  be  made 
for  a  12-month  budget  period.  As  long 
as  funds  are  directed  for  these 
applicants,  continuation  funding  will  be 
made  available  for  up  to  5  years. 


Funding  estimates  may  vary  and  are 
subject  to  tJiange. 

D.  Where  To  Obtain  Additional 
Information 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  from: 
Sharon  Robertson,  Lead  Grants 
Management  Specialist,  Grants 
Management  Branch,  Procurement  and 
Grants  Office,  Centers  for  Disease 
Control  and  Prevention  (CDC),  Room 
3000,  2920  Brandywine  Road,  Atlanta, 
GA  30341^146,  Telephone:  (770)  488- 
2740,  E-mail  address:  sqr2@cdc.gov. 

For  program  technical  assistance, 
contact:  Ron  Burger,  Public  Health 
Advisor,  National  Center  for 
Environmental  Health,  Centers  for 
Disease  Control  and  Prevention,  4770 
Buford  Hi^way,  NE  (MS  F-38)  Atlanta, 
GA  30341-3724,  Telephone  number: 
(404)  488-4024,  E-mail  address: 
tbuTget®cdc.gov. 

Dated:  January  17,  2002. 
Rebecca  B.  O'Kelley, 

Chief,  International  Grants  and  Contracts 

Branch,  Procurement  and  Grants  Office, 

Center  for  Disease  Control  and  Prevention 

(CDC). 

[FR  Doc.  02-1717  Filed  1-23-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Diseaee,  Disability,  and  injury 
Prevention  and  Control;  Special 
Emphasis  Panel  (SEP):  Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health,  Program 
Announcement  #02001 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  meeting: 

Name:  Disease,  Disability,  and  Injury 
Prevention  and  Control  Special 
Emphasis  Panel  (SEP):  Grants  for 
Education  Programs  in  Occupational 
Safety  and  Health,  Program 
Announcement  #02001. 

Times  and  Dates: 

7  p.m.-7:25  p.m.,  February  17,  2002 
(Open) 

7:30  p.m.-10:15  p.m.,  February  17,  2002 
(Closed) 

8  a.m.-6  p.m.,  February  18,  2002 
(Closed) 

8  a.m.-6:30  p.m.,  February  19,  2002 
(Closed) 


8  a.m.-l  p.m.,  February  20,  2002 

(Closed) 

Place:  Trade  Winds  Sandpiper  Hotel, 
6000  Gulf  Boulevard,  St.  Pete  Beach, 
Florida  33706.  y 

Status:  Portions  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
provisions  set  forth  in  section  552b(c) 
(4)  and  (6),  Title  5  U.S.C.  and  the 
Determination  of  the  Deputy  Director  for 
Program  Management,  CDC,  pursuant  to 
Public  Law  92-463. 

Matters  to  be  Discussed:  The  meeting 
will  include  the  review,  discussion,  and 
evaluation  of  applications  received  in 
response  to  Program  Aimouncement 
#02001. 

CONTACT  PERSON  FOR  MORE  INfORMATION: 

Bemadine  Kuchinski,  Ph.D., 
Occupational  Health  Consultant, 
National  Institute  for  Occupational 
Safety  and  Health,  CDC,  1600  Clifton 
Road.  NE,  M/S  D40,  telephone  (404) 
639-3342. 

The  Director,  Management  Analysis 
and  Services  Office  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  16,  2002. 
Alvin  Hall, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention  (CDC). 
[FR  Doc.  02-1718  Filed  1-23-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Mediceid 
Services 

Announcement  of  Office  of 
Management  and  Budget  (OMB) 
Control  Numbers  for  Agency 
Information  Collections  Approved 
Under  the  Paperwork  Reduction  Act  of 
1995 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

This  notice  announces  and  displays 
OMB  control  numbers  for  Centers  for 
Medicare  and  Medicaid  Services  (CMS) 
information  collections  that  have  been 
approved  by  OMB. 

Under  OMB's  regulations 
implementing  the  Paperwork  Reduction 
Act  (PRA),  44  U.S.C.  3501,  each  agency 
that  proposes  to  collect  information 
must  submit  its  proposal  for  OMB 
review  and  approval  in  accordance  with 
5  CFR  part  1320.  Once  OMB  has 


3498 


Federal  Register /Vol.  67,  No.  16 /Thursday.  January  24.  2002 /Notices 


Federal  Register /Vol.  67,  No.  16 /Thursday,  January  24,  2002 /Notices 


3499 


approved  an  agency's  proposed 
collection  of  information  and  issues  a 
control  number,  the  agency  must 
display  the  control  number. 

OMB  regulations  provide  for 
alternative  methods  of  displaying  OMB 
control  numbers.  In  the  case  of 
collections  of  information  published  in 
regulations,  display  is  to  be  "provided 
in  a  manner  that  is  reasonably 


calculated  to  inform  the  public."  To 
meet  this  requirement  an  agency  may 
display  such  information  in  the  Federal 
Register  by  publishing  such  information 
in  the  preamble  or  the  regulatory  text, 
or  in  a  technical  amendment  to  the 
regulation,  or  in  a  separate  notice 
announcing  OMB  approval  of  the 
collection  of  information. 


To  comply  with  this  requirement, 
CMS  has  chosen  to  publish  this  notice 
announcing  OMB  approval  of  the 
collections  of  information  published  in 
regulations.  As  stated  above,  this  notice 
announces  and  displays  the  assigned 
OMB  control  numbers  for  CMS's 
information  collections  that  have  been 
approved  by  OMB. 
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Dated:  January  IS,  2002. 

|ohn  P.  Burke  m, 

ChdS  Reports  Clearance  Officer,  Ch4S  Office 
of  Information  Services,  Security  and 
Standards  Group,  Division  of  CMS  Enteiprise 
Standards. 

[FR  Doc.  02-1686  Filed  1-23-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Fbod  and  Drug  Administration 
[DodMt  No.  9eE-0851] 

Datamilnatlon  of  Regulatory  Review 
panoa  for  purpoaaa  or  panm 
Exianalon;  T-Scan  2000 

agency:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for  T-Scan 
2000  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks.  Department  of 
Ck>mmerce,  for  the  extension  of  a  patent 
which  claims  that  medical  device. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-30S),  Food 
and  lirug  Administration,  S630  Fishers 
Lane,  rm.  1061,  Rockville,  MD,  20852. 
FOR  FURTHER  INFORMATION  CONTACT: 

Claudia  Grillo.  Office  of  Regulatory 
Policy  {HFD-007).  Food  and  Drug 
Administration,  5600  Fishers  Lane. 
Rockville.  MD  20857,  301-594-2041. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 


417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (hiunan  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amoimt  of  extension  an  applicant  may 
receive. 

A  regulatory  review  pMiod  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  medicd  devices, 
the  testing  phase  begins  with  a  clinical 
investigation  of  the  device  and  runs 
until  the  approval  phase  begins.  The 
approval  phase  starts  with  the  initial 
submission  of  an  application  to  market 
the  device  and  continues  imtil 
permission  to  market  the  device  is 
granted.  Although  only  a  portion  of  a 
regulatory  review  period  may  count 
toward  the  actual  amount  of  extension 
that  the  Commissioner  of  Patents  and 
Trademarks  may  award  (half  the  testing 
phase  must  be  subtracted  as  well  as  any 
time  that  may  have  occurred  before  the 
patent  was  issued),  FDA's  determination 
of  the  length  of  a  regulatory  review 
period  for  a  medical  device  will  include 
all  of  the  testing  phase  and  approval 
phase  as  specified  in  35  U.S.C. 
156(g)(3)(B). 

FDA  recently  approved  for  marketing 
the  medical  device  T-Scan  2000.  T-Scan 
2000  is  intended  for  use  as  an  adjunct 
to  mammography  in  patients  who  have 
equivocal  mammographic  findings 
within  ACR-BI-RADS  categories  3  and 
4.  In  particular,  it  is  not  intended  for  use 
in  cases  with  clear  mammographic  or 
non-mammographic  indications  for 
biopsy.  This  device  provides  the 
radiologist  with  additional  information 


to  guide  a  biopsy  recommendation. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for  T-Scan 
2000  (U.S.  Patent  No.  4,291,708)  from 
Transcan  Research  and  Development 
Co.,  Ltd.,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibiUty  for 
patent  term  restoration.  In  a  letter  dated 
September  13,  2000,  FDA  advised  the 
Patent  and  Trademark  Office  that  this 
medical  device  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  T-Scan  2000  represented  the 
furst  permitted  commercial  marketing  or 
use  of  the  product.  Shordy  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  me 
applicable  regulatory  review  period  for 
T-Scan  2000  is  1,595  days.  Of  this  time, 
964  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  631  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  frtim  the  following  dates: 

1.  The  date  a  clinical  investigation 
involving  this  device  was  begun: 
December  5, 1994.  FDA  has  verified  the 
applicant's  claim  that  the  date  the 
investigational  device  exemption  (IDE) 
requir^  under  section  520(g)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act)  (21  U.S.C.  360j(g))  for  human 
tests  to  begin  became  effective 
December  5, 1994. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
device  under  section  515  of  the  act  (21 
U.S.C.  360ey.  July  25. 1997.  FDA  has 
verffied  the  applicant's  claim  that  the 
premarket  approval  application  (PMA) 
for  T-Scan  2000  (PMA  P970033)  was 
initially  submitted  July  25, 1997. 

3.  The  date  the  application  was 
approved:  April  16, 1999.  FDA  has 
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verified  the  applicant's  claim  that  PMA 
P970033  was  approved  on  April  16, 

1999. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  Ae  actiial  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1.826  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written 
comments  and  ask  for  a  redetermination 
by  March  25.  2002.  Furthermore,  any 
interested  person  may  petition  FDA  for 
a  determination  regarding  whether  the 
applicant  for  extension  acted  with  due 
diligence  during^the  regulatory  review 
period  by  July  23,  2002.  To  meet  its 
burden,  the  petition  must  contain 
sufficient  facts  to  merit  an  FDA 
investigation.  (See  H.  Rept.  857.  part  1. 
98th  Cong.,  2d  sess.,  pp.  41-42, 1984.) 
Petitions  should  be  in  the  format 
specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch.  Three  copies  of  any  information 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  fovmd  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m..  Monday  through 
Friday. 

Dated:  September  28.  2001.' 
Jane  A.  Axdrad, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research. 
IFR  Doc.  02-1723  Filed  1-23-02;  8:45  am] 
■LUNQ  COOe  41«0-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  InttitulM  Of  Health 

National  Cancar  InatRuta;  Notice  of 
Maadng  | 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  meeting  of  the 
National  Cancer  Advisory  Board. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretatioh  or  other 


reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

A  portion  of  the  meeting  will  be 
closed  to  the  public  in  accordance  with 
the  provisions  set  forth  in  sections 
552b(c)(4).  and  552b(6),  as  amended. 
The  grant  applications  and  the 
discussions  could  disclose  confidential  . 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 
Dates:  February  20-21,  2002. 
Open:  February  20.  2002.  8:45  AM  to  4  PM. 
Agenda:  Program  reports  and 
presentations:  Business  of  the  Board. 

Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31.  C  Wing  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Marvin  R.  Kalt. 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard.  8th  Floor.  Room  8001. 
Bethesda,  MD  20892-8327,  (301)  496-5147. 

Name  of  Committee:  National  Cancer 
Advisory  Board,  Subcommittee  on  Plaiming 
and  Budget. 

Open:  February  20,  2002. 11:55  AM  to 
12:55  PM. 

Agenda:  To  discuss  activities  related  to  the 
Subcommittee  on  Planning  and  Budget, 
pyoce:  National  Cancer  Institute,  9000 
Rockville  Pike.  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Ms.  Cherie  Nichols, 
Executive  Secretary,  Subcommittee  on 
Planning  and  Budget,  National  Cancer 
Institute,  National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  31,  Room  11A03, 
Bethesda,  MD  20892,  (301)  496-5515. 

Name  of  Committee:  National  Cancer 
Advisory  Board.  Subcommittee  on  Clinical 
Investigations. 

Open:  February  20,  2002, 12:55  PM  to  1:55 
PM. 

Agenda:  To  discuss  activities  related  to  the 
Subcommittee  on  Clinical  Investigations. 
Place:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conferenee  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Ellen  Feig^,  Executive 
Secretary,  Subcommittee  on  Clinical 
Investigations,  National  Cancer  Institute, 
National  Institutes  of  Health,  9000  Rockville 
Pike,  Building  31,  3A44,  Bethesda,  MD 
20892,  (301)  496-6711. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Qosed:  February  20,  2002,  4:15  PM  to 
Recess. 

Agenda:  Review  of  grant  applications; 
Discussion  of  confidential  personnel  issues. 

P/oce:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 


Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  8th  Floor,  Room  8001, 
Bethesda,  MD  20892-8327,  (301)  496-5147. 

Name  of  Committee:  National  Cancer 
Advisory  Board. 

Open:  February  21,  2002,  8:45  AM  to 
Adjournment. 

Agenda:  Program  reports  and 
presentations;  Business  of  the  Board. 

pyoce:  National  Cancer  Institute,  9000 
Rockville  Pike,  Building  31,  C  Wing,  6th 
Floor,  Conference  Room  10,  Bethesda,  MD 
20892. 

Contact  Person:  Dr.  Marvin  R.  Kalt, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard.  8th  Floor,  Room  8001, 
Bethesda,  MD  20892-8327.  (301)  496-5147. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institute's/Center's  homepage: 
deainfo.nci.nih.gov/advisory/ncab.htm. 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  17,  2002. 
UVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-1794  Filed  1-23-02;  8:45  am] 
BIUMQ  CODE  4140-«1-N 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  biMltutaa  of  Health 

National  Cancer  Inatltute;  Notice  of 
Cloaad  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  a  meeting  of  the 
President's  Cancer  Panel. 

The  meeting  will  be  closed  to  the       ^ 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(9)(B).  Tide  5  U.S.C.  as 
amended,  because  the  premature 
disclosure  of  other  and  the  discussions 
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would  likely  to  significantly  frustrate 
implementation  of  recommendations. 

Name  of  Committee:  President's  Cancer 
Panel. 

Date:  January  23,  2002. 

Closed:  1  PM  to  3  PM. 

Agenda:  In  preparation  for  the 
appointment  of  new  members  under  the 
Bush  Administration,  the  current  President's 
Cancer  Panel  Members  intend  to  discuss  and 
review  the  performance  on  Federal  and 
contract  support  staff  for  the  Panel,  evaluate 
the' Panel's  process,  and  make 
reconmiendations  to  be  forwarded  to 
incoming  members  and  NCI  management. 

Place:  National  Institutes  of  Health,  31 
Center  Drive,  Building  31,  Room  3A18, 
Bethesda,  MD  20892. 

Contact  Person:  Maureen  O.  Wilson,  PhD, 
Executive  Secretary,  National  Cancer 
Institute,  National  Institutes  of  Health,  31 
Center  Drive,  Building  31,  Room  3A18, 
Bethesda,  MD  20892,  301/496-1148. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  scheduling 
conflicts.  Any  interested  person  may  file 
written  comments  with  the  committee  by 
forwarding  the  statement  to  the  Contact 
Person  listed  on  this  notice.  The  statement 
should  include  the  name,  address,  telephone 
number  and,  when  applicable,  the  business 
or  professional  affiliation  of  the  interested 
person. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  January  17,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-1796  Filed  1-23-02;  8:45  am] 
BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Inatitutes  of  Health 

National  inatltute  of  Mental  Health; 
Notice  of  Cloaed  Meetinga 

Pursuant  to  Section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 


individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  January  23,  2002. 

Time:  4  PM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd., 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Henry  J.  Haigler,  PhD, 
Associate  Director  for  Staff  Development, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH, 
Neuroscience  Center,  6001  Executive  Blvd., 
Rm.  6150,  MSC  9608,  Bethesda.  MD  20892- 
9608.  301-443-7216,  hhaiglei^mail. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 

Date:  February  8,  2002. 

Time:  8  AM  to  5  PM. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Pyace:  Doubletree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Henry  J.  "Haigler,  PhD, 
Associate  Director  for  Staff  Development, 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health,  NIH, 
Neuroscience  Center,  6001  Executive  Blvd., 
Rm.  6150,  MSC  9608,  Bethesda,  MD  20892- 
9608,  301-443-7216,  hhaiglei@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242,  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award,  Scientist  Development  Award  for 
Clinicians,  and  Research  Scientist  Award; 
93.282,  Mental  Health  National  Research 
Service  Awards  for  Research  Training. 
National  Institutes  of  Health,  HHS) 

Dated:  January  17,  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-1795  Filed  1-23-02;  8:45  am) 

BfLUNQ  CODE  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  inatitutee  of  Health 

National  inatltute  of  Child  Health  and 
Human  Development;  Notice  of  Cloaed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 


provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C. 
as  amended,  the  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  hiitial 
Review  Group  Mental  Retardation  Research 
Subcommittee.  Mental  Retardation  Research  . 
Subcommittee. 

Date:  March  21-22,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Melrose  Hotel.  2430  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20037. 

Contact  Person:  Norman  Chang,  PhD, 
Scientific  Review  Administrator,  National 
Institute  of  Child  Health  and  Human 
Development,  National  Institutes  of  Health. 
PHS.  DHHS.  Bethesda,  MD  20892. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research:  93.865.  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health,  HHS) 
Dated:  January  17.  2002. 
LaVeme  Y.  Stringfield. 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-1797  Filed  1-23-02;  8:45  am] 

BILUNO  COOE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Natkxiai  Inatitutee  of  Health 

National  Inatltute  of  Allergy  and 
infectioua  Diaeaeee;  Notice  of  Cioeed 
MeeHng 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 
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and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Drug  Development  for 
Opportunistic  Infections — Hepatitis  C. 

Date:  February  2&— March  1,  2002. 

Time:  February  28,  2002.  8:30  AM  to 
adjournment. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  2  Montgomery  Village  Avenue, 
Gaithersburg.  MD  20879. 

Contact  Person:  Gregory  P.  Jarosik,  PhD, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID,  6700B  Rockledge  Drive, 
NMSC-7617,  Bethesda,  MD  20892.  301^96- 
2550,  gjarosik@niaid.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  January  17,  2002. 
UVerne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-1798  Filed  1-23-02;  8:45  am) 

BNXMG  COM  4140-01-M 


Contact  Person:  Melissa  Stick,  PhD,  MPH, 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  NJDCD/NIH,  6120  Executive  Blvd., 
Bethesda.  MD  20892,  301-496-8683. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173,  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders,  National  Institutes  of  Health,  HHS) 

Dated:  January  17,  2002. 
UVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-1799  Filed4-23-02;  8:45  am) 

BIUJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES  i 

National  Institutes  of  Health 

National  Institute  of  Deaftness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Conunittee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Communication 
Disorders  Review  Committee. 

Date:  February  20-21,  2002. 

Time:  8:00  AM  to  5:00  PM. 

Ag/enda:  To  review  and  evaluate  grant 
applications. 

Place:  Wyndham  Washington,  1400  M 
Street  NW,  Washington,  DC  20005. 


Dated:  January  17,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-1800  Filed  1-23-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dialietes  and 
Digestive  and  Kidney  Diseases;  Notice 
of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Tide  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosm-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel. 

Date:  February  15,  2002. 

Time:  12:00  PM  to  2:30  PM. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  2  Democracy  Plaza,  6707  Democracy 
Blvd.,  Room  746.  Bethesda,  MD  20892. 
(Telephone  Conference  Call) 

Contact  Person:  Maria  E.  Davila-Bloom, 
PhD,  Scientific  Review  Administrator, 
Review  Branch,  DEA,  NIDDK,  Room  746, 
6707  Democracy  Boulevard,  National 
Institutes  of  Health,  Bethesda,  MD  20892, 
301-594-7637,  davila- 
bloomm@extra.niddk.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4733-M-011 

Notice  of  Proposed  Infonnatlon 
Collection:  Comment  Request,  HUD- 
Administered  Small  Cities  Program 
Performance  Assessment  Report 

agency:  Office  of  the  Assistant 
Secretary  for  Commimity  Planning  and 
Development,  HUD. 
ACTION:  Notice, 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 
dates:  March  25.  2002. 
addresses:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  Number  and  should  be  sent  to: 
Shelia  Jones,  Reports  Liaison  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street,  SW., 
Room  7232,  Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Rhodeside  at  (202)  708-1322, 
Extension  7375  (this  is  not  a  toll-free 
number)  for  copies  of  the  proposed 
forms  and  other  available  documents; 
SUPPLEMENTARY  INFORMATION:  The 
Department  is  submitting  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35,  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  minimize  the 
burden  of  the  collection  of  information 
on  those  who  wq  to  respond;  including 
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through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  HUD-Administered 
Small  Cities  Program  Performance 
Assessment  Report. 

OMB  Control  Number,  if  applicable: 
2506-0020. 

Description  of  the  need  for  the 
information  and  proposed  use:  The 
information  collected  from  grant 
recipients  participating  in  the  state- 
administered  CDBG  program  provides 
HUD  with  financial  and  physical 
development  status  of  each  activity 
funded.  These  reports  are  used  to 
determine  grant  recipient  performance 
and  for  HUD's  Annual  Report  to 
Congress  on  accomplishments.  , 

Agency  form  numbers,  if  applicable: 
The  Housing  and  Commimity 
Development  Act  of  1974,  as  amended,, 
requires  grant  recipients  that  receive 
CDBG  funding  to  submit  a  Performance 
Assessment  Report  (PAR)  on  an  annual 
basis  to  report  on  program  progress;  and 
such  records  as  may  be  necessary  to 
facilitate  review  and  audit  by  HUD  of 
the  state's  administration  of  CDBG 
fimds  (section  104(e)(2)). 

Members  of  affected  public:  Grant 
recipients  participating  in  the  State- 
administered  CDBG  program. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  The  estimated 
number  of  respondents  is  800.  The 
proposed  frequency  of  the  response  to 
the  collection  of  information  is  annual. 
Annual  recordkeeping  is  estimated  at 
6,400  hours  for  approximately  800  grant 
recipients. 

Status  of  the  proposed  information 
collection:  Reinstatement,  with  minor 
changes,  of  a  previously  approved 
doUection  with  expired  and  a  request  for 
OMB  renewal  for  three  years.  The 


current  OMB  approval  expired  in 
January  2000. 

Authority;  The  Paperwork  Reduction  Act 
of  1995,  44  U.S.C.  Chapter  35,  as  amended. 

Dated:  January  10,  2002. 
Donna  M.  Abbenante, 

General  Deputy  Assistant  Secretary. 

[FR  Doc.  02-1685  Filed  1-23-02;  8:45  am] 

BILUNG  CODE  4210-29-41 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-M-01] 

Notice  Of  Submission  of  Proposed 
information  Coilection  to  OMB;  Loan 
Guarantee  Recovery  Fund  Estabiished 
Pursuant  to  ttte  Church  Arson 
Prevention  Act  of  1996 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date.- February 
25,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2506-0159)  should  be 
sent  to:  Joseph  F.  Lackey,  Jr.,  OMB  Desk 
Officer,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wa)nie  Eddins,  Report  Management 
Officer,  Q,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
Southwest,  Washington,  DC  20410;  e- 
mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 


forms  and  other  available  documents 
submitted  to  OMB  may  he  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (2)  The 
tide  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  pu'blic  will  be 
affected  by  the  proposal;  (7)  how 
frequenUy  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Loan  Guarantee 
Recover  Fund  established  pursuant  to 
the  Church  Arson  Prevention  Act  of 
1996. 

OMB  Approval  Number:  2506-01 59. 

Form  Numbers:  SF-424,  HUD-40076- 
LGA. 

Description  of  the  Need  for  the 
Information  and  Is  Proposed  Use: 
Section  4  of  the  Church  Arson 
Prevention  Act  of  1996  authorizes  the 
Secretary  to  guarantee  loans  made  to 
certain  nonprofit  organizations  whose 
properties  have  been  damaged  by  an  act 
or  acts  or  arson  or  terrorism. 

Bespondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions. 

Frequency  of  Submissions:  Monthly. 


Number  of 
respondents 


Frequency  of 
response 


Hours  per 
response 


Burden  hours 


Reporting  Burden 


100 


12.75 


10.200 
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Total  Estimated  Burden  Hours: 
10.200. 

Status:  Extension  of  a  currently 
approved  collection. 

Authority  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35.  as 
amended. 

Dated:  January  17,  2002. 
Wayne  Eddins.  | 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
(FR  Doc.  02-1684  Filed  l-23-(»;  8:45  am] 
■tUNQ  COOe  4210-7MI 


DEPARTMEHT  OF  JUSTICE 

ORloe  Of  Justice  Progranw 

Agency  mfomwtion  CoUecUon 
Acllvlliee:  Extension  of  a  Currently 
Approved  Collection;  Comment 
Request  , 

ACTION:  Notice  of  information  collection 
under  review  (extension  of  a  currently 
approved  collection);  nomination  for 
Yoimg  American  Medal  for  Service. 

The  Department  of  Justice.  Office  of 
Justice  Programs,  has  submitted  the 
fbUowing  information  collection  request 
for  review  and  clearance  in  accordance 
Mfith  the  Paperwork  Reduction  Act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  October  1.  2001  (Volume  66. 
page  49980),  allowing  for  a  60-day 
public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  February  25.  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer.  Washington.  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ).  Justice  Management  Division, 
Information  Memagement  and  Security 
Staff.  Attention:  Department  Deputy 
Clearance  Officer.  Suite  1600.  Patrick 
Henry  Building,  601  D  Street.  NW.. 
Washington.  DC  20530. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 


information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acctiracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  information  collection: 
Extension  of  a  currently  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Nomination  for  Young  American  Medal 
for  Service. 

(3)  The  agency  form  number,  if  any. 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  number  is  1673/2.  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal  Government, 
State,  Local  or  Tribal.  Otiier:  Individuals 
or  households;  Not-for-profit 
institutions. 

42  U.S.C.  1921  et  seq.  authorizes  the 
Department  of  Justice  to  collect 
information  from  state  governors,  chief 
executives  of  the  U.S.  territories,  and 
the  mayor  of  the  District  of  Colvunbia  to 
implement  the  Young  American  Medals 
Program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
re'ipond/reply:  It  is  estimated  that  20 
respondents  will  complete  a  3-hour 
nomination  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  nominations  is  60  annual 
burden  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff.  Justice 
Management  Division.  Suite  1600. 


Patrick  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated:  January  16,  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer.  United 
States  Department  of  Justice. 
(FR  Doc.  02-1706  Filed  1-23-02;  8:45  am] 
BIUJNG  COOE  4410-1t-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programe 

Agency  Information  Collection 
Activities:  Extension  of  a  Currently 
Approved  Collection;  Comment 
Request 

ACTION:  Notice  of  Information  collection 
under  review  (extension  of  a  currently 
approved  collection);  nomination  for 
Yoimg  American  Medal  for  Bravery. 

The  Department  of  Justice,  Office  of 
Justice  Programs,  has  submitted  the 
following  information  collection  request 
for  review  and  clearance  in  accordance 
with  ihe  Paperwork  Reduction  act  of 
1995.  Office  of  Management  and  Budget 
approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  October  1.  2001  (Volume  66. 
page  49979).  allowing  for  a  60-day 
public  comment  period. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comment  until  February  25.  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  shoidd  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs.  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20530. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsiinile  to  (202) 
395-7285.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(DOJ),  Justice  Management  Division, 
Information  Management  and  Security 
Staff,  Attention:  Department  Deputy 
Clearance  Officer,  Suite  1600,  Patiick 
Henry  Building.  601  D  Street  NW., 
Washington,  DC  20530.. 

Written  comments  and/or  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more* 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
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function  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Infarmation 

(1)  Type  of  information  collection: 
Extension  of  previously  approved 
collection. 

(2)  The  title  of  the  form/collection: 
Nomination  for  Young  American  Medal 
for  Bravery. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 
The  form  nimiber  is  1673/1,  Office  of 
Justice  Programs,  United  States 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  Federal  Govenunent,  State, 
Local  or  Tribal. 

Other:  Individuals  or  households; 
Not-for-profit  institutions. 

42  U.S.C.  1921  etseq.  authorizes  the 
Department  of  Justice  to  collect 
information  from  state  governors,  chief 
executives  of  the  U.S.  territories,  and 
the  mayor  of  the  District  of  Columbia  to 
implement  the  Yoimg  American  Medals 
Program. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  It  is  estimated  that  20 
respondents  will  complete  a  3-hour 
nomination  form. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  hour  burden  to 
complete  the  nominations  is  60  the 
annual  burden  hours. 

If  additional  information  is  required 
contact:  Ms.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building.  601  D  Street 
NW..  Washington.  DC  20530. 


Dated:  January  16,  2002. 
Brenda  E.  Dyer, 

Department  Deputy  Clearance  Officer,  United 

States  Department  of  Justice. 

[FR  Doc.  02-1707  Filed  1-23-02;  8:45  am) 

BILUNG  COOE  4410-18-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  settion  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  January,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  nimiber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have  ' 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directiy  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importanUy  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importanUy  to  worker 
separations  at  the  firm. 
TA-W-39.482:  Colorgraphic  Offset 

Printing  Co.,  Lancaster,  NY 
TA-W-40,128:  TNS  Mills,  Inc.,  Eufala 

Plant,  Eufala.  AL 
TA-W-40.050.Moco  Thermal 

Industries.  Romulus.  MI 
TA-W-39,605;  Kimble  Glass.  Inc., 

Vineland,  NJ 
TA-W-40.317:  Texfi  Industries,  Inc., 

Rocky  Mount.  NC 
TA-W-39.658:  Taylor  Wharton,  Harsco 

Gas  and  Fluid  Control,  NC 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 


for  eligibility  "have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importanUy  to  worker  separations  at  the 
firm. 

TA-W-39,794:  M/A-Com  Ceram  Buffalo, 

NY 
TA-W-39.938;  Honeywell,  Inc., 

Clearfield,  UT 
TA-W-38.579;  National  Starch  and 

Chemical  Co.,  Meredosia,  IL 
TA-W-40,097:  Ismeca.  USA,  Vista,  CA 
TA-W-40,222:  Richmond  Technology, 

An  Illinois  Tool  Works  Co., 

Redlands,  CA 
The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-40.319:  General  Electro 

Mechanical  Corp.,  West  Seneca,  NY 
TA-W-40,296;  Rubatex  Corp.,  Bedford, 

VA 
TA-W-39.713  &■  A;  J.M.  Huber  Corp., 

Headquartered  in  Houston,  TX  and 

Operating  Throughout  the  State  of 

Texas 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

.  The  following  certifications  have  been 

issued;  the  date  following  the  company 

name  and  location  of  each 

determination  references  the  impact 

date  for  all  workers  of  such 

determination. 

TA-W-40,448;  Newbold  Corp.,  Rocky 

Mount.  VA:May28,  2000 
TA-W-39.604  &■  A;  Doran  Mills,  LLC, 

Shelby,  NC  and  New  York.  NY:  June 

20,  2000 
TA-W-40,005;  SDK  Knitting,  Inc., 

Schaefferstown,  PA:  August  25, 

2000 
TA-W-40,009;  fC  Surrey  2001,  Inc.. 

Leander,  TX:  August  24.  2000 
TA-W-40,078;  Guilford  Mills,  Pine 

Grove,  PA:  September  9,  2000 
TA-W^0,181;  BASF  Corp.,  Rensselaer, 

NY:  fune  19,  2001 
TA-W-40,276;  Dorel  Juvenile  Group. 

Inc.,  Formerly  Cosco,  Inc.,  St. 

Smith,  AZ:  October  8,  2000 
TA-W-40,294;  Fairfield  Glove  and 

Textile  Col,  Inc.,  Cherryville,  NC: 

October  10,  2000 
TA-W-40,325:  Covington  Industries, 

Inc.,  Calhoun  Falls,  SC:  November 

9,2000 
TA-W-40,379;  HC  Contracting,  Inc., 

New  York,  NY:  October  31,  2000 
TA-W-40,454;  Biltwell  Clothing  Co.. 

Rector  Sportswear,  Rector,  AR 

November  9,  2000 
TA-W-39,374;  Signature  Cloth,  Clifton. 

NJ:Mayl8,2000 
TA-W-39,793;  Fourth  Edition,  Inc., 

Terre  Hill,  PA:  July  30,  2000 
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TA-W-39.832;  Fiskars  Consiimer 

Products,  Inc..  Wausau,  Wl:  July  26. 

2000 
TA-W-39,952;  MJM  Knitwear  Corp., 

Brooklyn.  NY:  August  16,  2000 
XA-W-40.279;  C  *  C  Fashions,  Inc.. 

Bronx.  NY:  October  2.  2000 
TA-W-40.365;  Hyde  Inc.,  Bangor,  ME: 

November  11,  2000 
TA-W-40.371;  Regal  Rugs,  Inc.,  A 

Sul»idiary  of  Spring  Industries, 

Inc..  North  Vernon.  IN:  November  1. 

2000 


Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  section 
250(a),  Subchapter  D.  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  month  of  January, 

2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  section  250  of 
the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  dfrectly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 

or  ^  .  . 

(4)  That  there  has  been  a  shift  m 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision.  { 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3)  or 
(4)  were  not  met.  Imports  from  Canada 
or  Mexico  did  not  contribute 
importantly  to  worker's  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 


NAFTA-TAA-04460;  National  Starch 

and  Chemical  Co.,  Meredosia,  IL 
NAFTA-TAA-05159;  Colorgraphic 

Offset  Printing  Co.,  Lancaster,  NY 
NAFTA-TAA-05191:  Chiquita 

Processed  Foods  LLC,  Eugene,  OR 
NAFTA-TAA-05375;  Shasta  Paper  Co., 

Anderson,  CA 
NAFTA-TAA-05482:  Texfi  Industries, 

Inc.,  Rocky  Mount  Plant,  Rocky 

Mount,  NC 

Affirmative  Determinations  NAFTA- 
TAA 


NAFTA-TAA-5151;  Fiskars  Consumer 
Products,  Inc.,  Wausau,  WI:  July  26, 
2000 
NAFTA-TAA-05324;  Honeywell,  Inc., 
Clearfield,  UT:  September  10,  2000 
NAFTA-TAA-05427;  Richmond 

Technology,  An  Illinois  Tool  Works 
Co.,  Redland,  CA:  October  8,  2000 
NAFTA-TAA-05531;  Regal  Rugs,  Inc., 
A  Subsidiary  of  Spring  Industries, 
Inc.,  North  Vernon,  IN 
NAFTA-TAA-5609  &  A;  Key  Industries, 
Buffalo,  MO  and  Nevada,  MO: 
December  5,  2000 
NAFTA-TAA-05137;  Kemet  Elecfronics 
Corp.,  Greenwood  Plant, 
Greenwood,  SC,  A;  Mauldin  Plant, 
Simpsonville,  SC,  B;  Simpsonville 
Plant,  Simpsonville,  SC  and  C; 
Fountain  Iim  Plant,  Foimtain  Inn, 
SC:  July  23,  2000 
NAFTA-TAA-05357;  Linq  Industeial 
Fabrics,  Inc.,  Marino  Technologies 
Div.,  Opalocka,  FL:  September  18, 
20Q0 
NAFTA-TAA-055883;  Weavexx.  A 
Xerium  Co.,  Greenville,  TN: 
November  27.  2000 
NAFTA-TAA-05214;  Horton,  Inc. 
Britton.  SD:  June  29.  2000 

I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  month  of  January, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  January  15,  2002. 
Edward  A.  Tomchick. 
Director,  Division  of  Trade  Adjustment 
Assistance. 

(FR  Doc.  02-1784  Filed  1-23-02;  8:45  am) 
nUMG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-40,557] 

Midwest  Garment  Co.,  Chesterfield, 
Missouri;  Notice  of  Termination  of 
Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  January  14,  2002.  in 
response  to  a  worker  petition  which  was 
filed  by  the  company  on  behalf  of 
workers  at  Midwest  Garment  Company, 
Chesterfield,  Missouri. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC.  this  15th  day  of 
January,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-1783  Filed  1-23-02;  8:45  am) 
BILUNG  COOE  451l>-«>-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  imder  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Dfrector  of  the  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pxnsuant  to 
section  2  2 1  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  imder  Title  H, 
Chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  4.  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 


subject  matter  of  the  investigations  to 
the  Director.  Division  of  Trade 
Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  February  4, 
2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
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TA-W 


40.429  . 

40.430  .. 

40.431  .. 

40.432  .. 

40.433  .. 

40.434  .. 

40.435  .. 

40.436  .. 

40.437  .. 

40.438  .. 

40.439  .. 

40.440  .. 

40.441  .. 

40.442  .. 

40.443  .. 

40.444  .. 

40.445  .. 
40.446A 

40.446  .. 

40.447  .. 

40.448  .. 

40.449  .. 

40.450  .. 

40.451  .., 

40.452  ... 

40.453  ... 

40.454  ... 
40.465  ... 
40.456  ... 


the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 
Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Appendix 

[Petitions  instituted  on  12/17/2001] 


Signed  at  Washington,  DC  this  17th  day  of 
December,  2001. 

Edward  A.  Tomchick. 

Director,  Division  of  Trade  Adjustment 
Assistance. 


Subject  firm  (petitioners) 


Onkyo  America  (Co.) 

Vesuvius  USA  (Co.)  

ACME  Steel  (Wkrs)  

Phoenix  Finishing  (Co.) 

Olin  Brass  (Co.) 

Imperial  CartJide  (Co.) 

Telaxrs  Communications  (Wkrs)  ... 

Dornetic  Corp.(Co.)  

Thomas  Henshall  Silk  (UNITE)  

Appteton  Papers  (Co.) 

Communication  Associates  (Wkrs) 

Cardinal  Brands.  Inc  (Wkrs) 

Road  Machinery  Co.  (Wkrs) 

Case  New  Holland  Glot)al  (Co.) 

James  Hamilton  Constructi  (Co.)  ... 

Purcel  Tire  (Co.) 

Composidie  (Wkrs) 

Value  Line  Textiles,  Inc  (Co.) 

Value  Line  Textiles  (Co.) 

SCI,  Inc.  (Wkrs) 

Metaltoy  Corp.  (Wkrs)  

Clebert's  Hosiery  Milt  (Co.)  

A.O.  Smith  Electrical  (Wkrs)  

Modem  Prototype  (Co.) 

N  and  H  Corporation  (Co.) 

Penley  Corporation  (Co.) 

Biltwell  Clothing  Co.  (Co.)  

Phelps  Dodge  Bagdad  (Co.)  

Magnequench  Intemational  (UAW) 


Location 


Date  of  pe- 
titkxi 


Columbus,  IN  

11/30/2001 

Cleveland,  OH 

11/05/2001 

Riverdale,  IL 

11/28/2001 

Gaffney,  SC 

11/01/2001 

Indianapolis,  IN  

11/09/2001 

Meadvilte,  PA  

11/29/2001 

So.  Deerfiekl,  MA 

11/04/2001 

LaGrange,  IN  

11/12/2001 

Peterson,  NJ  „. 

9/27/2001 

Camp  Hill,  PA 

10/31/2001 

Anniston,  AL 

11/14/2001 

Washington,  MO  

10/22/2001 

Bayard,  NM  

12/03/2001 

Buriington,  lA  

12J0&2O0^ 

Silver  City,  NM  

12/07/2001 

Silver  City,  NM  

12/03/2001 

Apdk),  PA  

11/05/2001 

Lenoir  City,  TN 

10/31/2001 

Pilot  Mountain,  NC 

10/31/2001 

Lynchburg,  VA  

11/01/2001 

Hudson,  Ml  

11/15/2001 

Connelly  Spring,  NC  ... 

11/07/2001 

Lexington,  TN  ...: 

11/28/2001 

Troy,  Ml  

11/02/2001 

Mohnton,  PA  

11/06*^001 

West  Paris,  ME 

^2J06/2O0^ 

Ractor,  AR  

11/09/2001 

Bagdad,  AZ 

11/13/2001 

Anderson,  IN  

12/07/2001 

Product(s) 


Automotive  Speakers. 

Hot  and  Cdd  Rolled  Steel. 

Hot  Rolled  Steel. 

Finished  Broadwoven  Fabrics. 

Brass  and  Copper  Altoys. 

Machine  Parts,  Die  Parts,  Die  and  Mokte 

Communk^tkxi  Products. 

R/V  Air  Conditk>nefS. 

Finished  Textile  Fat>rics. 

Cartxxiless  Paper. 

Power  Magnetk:s. 

Desk  Folders  Business  Bags. 

Heavy  Road  Machinery 

Self-Propelled  Backhoes.  BulUozers. 

Copper. 

Mining  Tires. 

High  Speed  Progressive  Dies  and  Tolling. 

Socks. 

Socks. 

Cellular  Phones. 

Truck  Parts. 

Men's  and  Ladies'  Socks. 

Electric  Motors. 

Automotive  Prototype  Parts. 

T-Shirt,  Shorts  and  Lingerie. 

Wooden  Spring  Ctothes  Pens. 

Men's  Tailored  Pants. 

Copper— Mining  and  Milling. 

Magnets  and  Magnetk:  Power. 


[FR  Doc.  02-1774  Filed  1-23-02;  8:45  am) 
BHIING  CODE  4S10-aO-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-38,750] 

Portex  Technologies,  College  Point, 
New  Yoric;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjustment  Assistance  for  workers  at 
Portex  Technologies.  College  Point.  New 
York.  The  application  contained  no  new  . 
substantial  information  which  would 
bear  importantly  on  the  Department's 
determination.  Therefore,  dismissal  of 
the  application  was  issued. 


TA-W-38,750;  Portex  Technologies 
College  Point,  New  York  (November 
1,  2001) 

Signed  at  Washington,  DC  this  16th  day  of 
January,  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 

[FR  Doc.  02-1785  Filed  1-23-02;  8:45  ami 

BIUJNG  COOE  4S1»-3a-M 

DEPARTiMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221  (a) 
of  the  Trade  Act  of  1974  ("the  Act")  and 
are  identified  in  the  Appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 


Adjustment  Assistance,  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221  (a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II, 
Chapter  2,  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  lotal 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
request  is  filed  in  writing  with  the 
Director.  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  February  15,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  to 
the  Director,  Division  of  Trade 
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Adju«tmentAssistance.attheaddress  Adjus^ent  Assistance  ^plc^ent  ^^^  l^of  ^"«^- ^^ ''^""^ ""' "' 

shownbelow.notlaterthanFebruary*.  -4^Sr^of£S:,rRrrC^"fn.  200  ^^^ 

^'        ..        fi,  ^-    t>,i«n,««r«  Constitution  Avenue.  NW..  Washington.  Director.  D^v^s^on  of  Trade  Ad,u^eni 

TTie  petitions  filed  m  this  case  are  ^  on^in  /Issistance. 

available  for  inspection  at  the  Office  of  lA..  zuziu.  Appendix 
the  Director.  Division  of  Trade  *^*^ 

Petitions  Instituted  on  12/21/2001  


TA-W 


Subjadfinn 
(PeMioners) 


40,457 

40.458 

40.459 

40.400 

40.461 

40.402 

40,463 

40.464 

40.466 

40.466 

40.467 

40.466 

40.460 

40.470 

40.471 

40.472 

40.473 

40.474 

40.475 

40.476 

40.477 

40.478 

40.479 

40.480 

40.481 

40.482 

40.483 

40.484 

40.485 

40,486 

40.487 

40.488 

40.489 

40.490 

40.491 

40.492 

40.493 

40.494 

40.495 


Trwie  Compeny  (lAMAW) 

Handter  TextBe— Ouio  (Co.) 

lapat  Inland.  Inc.  (Oo.) 

Radax  IndusWes  (Wrta) 

(Mahowa  American  Co.  Ltd  (Wite) 

Vithay  VHramon  (Co.) 

Dunham-Bush,  Inc.  (Co.)  

Low  Cost  Manufaduring  (Wrks) 

Hershey  Foods  Coip  (Wite)  

Precision  Cable  AssembGe  (Wrks) .. 

Gold  Seam  (Wite) 

DT  Magnetics  Inn  (Wiks) 

KeNogg  CranluhiA  Co  (Union)  

R8N  Manutedufing.  Inc.  (Co.) 

FO  USA.  mc.  (Wite) 

Roman,  Inc.  (UNITE)  

Marfan  Tool.  Inc.  (Wrtcs) 

Acme  Steel  Co  (USWA) 

QuaMy  Tool  and  Die  (Wrtcs) 

A.S.  Height  (UNITE) 

Precision  Tool  and  Die  (Wrtcs) 

Dimension  Cart)ide,  Inc.  (Co.) 

Qaiegounnet  Unit  498  (Wrtcs) 

Flambeau  Micro  (Co.) 

Aftex  International  (Co.) 

Bridgestone/Firsstone  (USWA) 

Sumitomo  Electric  Wiring  (Co.) 

Bristol  Compressors,  Inc  (Co.) 

Dyersburg  Corp.  (Co.) 

LSI  Logic  (Wrtcs) 

Atlanta  Manufacturing  (Wrtcs) 

Sunbrand  (Wrtcs)  

Empire  Iron  Mining  (Co.) 

Sctimalbach-Lubeca  Plastic  (Wrtcs) 

Wesley  Industries.  Inc  (Co.) 

Coastal  Lumber  Co  (Wrtcs)  

Kaiser  Aluminum  Coip  (USWA) 

Aceuride  International  (Co.)  

Qaley  and  Lord  Sconces  (Wrtcs) 


Location 


La  Crosse,  W1  

Stone  Mountain,  GA 

East  Chicago.  IL 

Webster,  NY 

Port  Angeles,  WA  .... 

Roanoke.  VA  

Hamsonburg.  VA 

Utka,  NY  

Pennkxjrg,  PA 

Longansport.  IN 

Passafc.  NJ  

Dover,  NH — 

Jackson,  Ml  

Dolhan,  AL  

Cypress,  CA  

Scranton,  PA 

Meadville.  PA  

Chk»go,  IL  

Meadville,  PA  

Cartersvnie,  GA  

Louisville.  KY 

Guys  Mills.  PA 

Chariotte,  NC 

Sun  Prairie,  Wl  

Highland,  IL  

RussetlviHe,  AR  

Morgantown,  KY  .... 

Spar|p,  NC 

Chariotte,  NC 

Santa  Clara,  CA  .... 

Norcross,  GA 

Norcross,  GA 

Palmer,  Ml  

Erie,  PA  

New  Haven,  Ml 

SuHolk,  VA 

Tacoma,  WA 

So.  Bend,  IN 

Eagle  Pass,  TX  .... 


Dateofpeti- 
tkxi 


Product(s) 


10/10^2001 

1(^24/2001 

12/1»2001 

1»22/2001 

12/10/2001 

12/12/2001 

10/31/2001 

10/06/2001 

11/29/2001 

12/14/2001 

10/30/2001 

10/22/2001 

11/15/2001 

11/09/2001 

10/23/2001 

10/24/2001 

10/31/2001 

10/26/2001 

11/16/2001 

11/19/2001 

11/16/2001 

11/15/2001 

11/06«001 

10/25/2001 

10/20/2001 

10/19/2001 

12/12/2001 

10/22/2001 

12/11/2001 

11/07/2001 

10/22/2001 

11/05/2001 

11/30/2001 

10/23^2001 

11/20/2001 

12/04/2001 

11/09/2001 

12/17/2001 

11/30/2001 


Air  conditkming  equipment 

Textile  processing.  - 

Cold  rolled  tat  steel. 

Hex  socket  set  screws. 

AUerchips. 

Ceramic  capacitors. 

Heating  and  air  haulders  equq)ment. 

Customer  replacement  units. 

Heishey's  Pot  of  GoM  Candies. 

Wife  harnesses— cables. 

Ladtes' bkMJses. 

Power  transfonners. 

/Automobile  cranksh^. 

Boxer  shorts,  knit  tops. 

Data  and  telecommurucations. 

Men's  dress  and  sport  coats. 

Design  moMs—plastk:  parts.  . 

Steel  coils. 

MoM  and  die  tooling. 

Screen  printing  ctolh. 

Tooling  and  die  components. 

Custom  form  grinding. 

Food  for  airtines. 

Motorola  cell  phone  components. 

Table  linens— airtine,  restaurants. 

Inner  tubes. 

Electric  wiring  harnesses. 

Ccxnpressors  for  air  conditioning. 

Yam  dye  and  piece  dye  knit  fabric. 

Wafer  fabrication. 

Cable  television  electronk:  headware. 

Sen  &  distribution  of  equipment. 

Iron  ore. 

Metal  moM  base  assemblies. 

Gray  iron  OEM  automotive  parts. 

Wood  products. 

/Muminum  products. 

Linear  sikjes. 

Men's  and  ladies'  pants. 


(FR  Doc.  02-1773  Filed  1-23^2;  8:45  am] 
I  COOC  4610-30-M 


DEPARTMENT  OF  LABOR 
EmptoyiMnt  and  Training 


[NAFTA-06634] 

A.O.  Smith,  Elwtrlcal  Products  Co., 
SooltsvWo,  KMitucky;  Notice  of 
TorminllonoHnvWtigalion 

Pursuant  to  Title  V  of  the  North 
Amnican  Free  Trade  Agreement 
hnplanentation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  {NAFTA- 


TAA),  and  in  accordance  with  section 
250(a).  Subchapter  D,  Chapter  2,  Tide  n, 
of  the  Trade  Act  of  1974.  as  amended 
(19  use  2273),  an  investigation  was 
initiated  on  December  11.  2001,  in 
response  to  a  petition  filed  by  a 
company  official  on  behalf  of  workers  at 
A.O.  Smith  Electrical  Products 
Company.  Scottsville.  Kentucky. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequentiy. 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  at  Washington,  DC  this  14th  day  of 
January,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-1786  Filed  1-23-02;  8:45  am] 
BNXMQ  CODE  4S10-3IMI 


DEPARTMENT  OF  l>BOR 

Employfnent  and  Training 
Administration 

Investigations  Regarding  Certifications 
of  Ellgibillty  To  Apply  for  NAFTA 
Transitional  Adlustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
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Free  Trade  Agreement-Transitional 
Adjustment  Assistance  Implementation 
Act  (Pub.  L.  103-182).  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Governors  under  section  250(b)(1) 
of  Subchapter  D,  Chapter  2,  Tide  II.  of 
the  Trade  Act  of  1974,  as  amended,  are 
identified  in  the  Appendix  to  this 
Notice.  Upon  notice  from  a  Governor 
that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Division  of 
Trade  Adjustment  Assistance  (DTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL).  annoimces  the  filing  of  the 
petition  and  takes  action  piusuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 


The  purpose  of  the  Governor's  actions 
and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
Subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 
Director  of  DTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 

Appendix 


if  filed  in  writing  with  the  Director  of 
DTAA  not  later  than  February  4,  2002. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  DTAA  at  the  address  shown 
below  not  later  than  February  4,  2002. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  DTAA,  ETA,  DOL,  Room 
C-5311,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington.  DC  this  16th  day  of 
January  2002. 

Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 
Assistance. 


Subject  firm 


Chemical  Lime  (Co) 

Road  Machinery — Phelps  Dodge 
Chino  (Wkrs). 

Valhoma  Corp.— Nexus  Manage- 
ment (Wkrs). 

Greenwood  Mills— Liljerty  Mfg.  (Co.) 

Knitcraft  (Co.) 

Titan  Plastk:  Group— Plastk:  Engi- 
neered (Wkrs). 

International  Paper  (PACE)  

Emerson  Electric— Ateo  Controls 
(Co.). 

Braeco  (Co.) 

King  Press  (Co.)  

B.B.  Walker  Co.  and  Bender  Shoe 
Co.  (Co.). 

Pittsburgh  Gear  (USWA)  

R.B.  and  W  Corp.  (USWA) 

Leech  Tool  and  Die  Works  (Wkrs)  ... 

Applied  Concepts  (Wkrs) 

Hein  Wemer— Snap  On  (Co.) 

Treno  Technologies  (Wkrs)  

Meridian  Automotive  Systems  (Wkrs) 

ITT  Industries  (Wkrs) 

Odettes,  Inc.  (Co.) 

Dense  Sales  California  (Co.) 

Cleanwater  Forest  Industries  (Co.)  ... 
Hunter  Sadler— Lanier  Clothes  (Co.) 

Seco  Warwk:k  Corporatkm  (Co.) 

Preciston  Twist  Drill  (Wkr)  

Rockwell  Collins  (Co.) 

FCI  USA  (Wkrs)  

Crown,  Cort(y  and  Seal.  Pakaging 

(Wkrs). 
Borg  Warner  Automotive  (Wkrs) 

Artex  Intemattonal  (Wkrs) 

Bik»  Manufacturing  (Co.)  

VF  Jeanswear  (Wkrs) 

National  Oilwell  (Wkrs)  

Iris  GraphKS— A  Creo  Co.  (Co.) 

Monona  Wire  (Co.)  

Hershey    Chocolate    and    Confec- 

tnnery  (Wkrs). 

Steetoase  (Wkrs) 

Siemens    Energy   and   Automation 

(Co.). 


Locatkm 


Douglas,  AZ  „.. 

Bayard,  NM  -. 

Tulsa,  OK 

Liberty,  SC  t 

Belmont.  NC 

El  Paso,  TX 

'Menasha.  Wl 

Hazlehurst.  GA 

Marshall.  NC  

Joplin,  MO 

Asheboro,  NC  

Pittsburgh.  PA  

Coraoplis,  PA 

Meadville.  PA 

Wanendale.  PA 

Baraboo,  Wl  

Round  Rock,  TX 

Portland,  OR  

Newton,  MA  

An{iheim,  CA 

Long  Beach,  CA 

Kooskia,  ID 

Tupek).  MS 

Meadville.  PA  

Rhinelander,  Wl  

Pomona,  CA 

Emigsville,  PA 

So.  Connellsville,  PA 

CoMwater,  Ml 

Highland,  IL 

Macon,  GA 

Prague,  OK  

McAlester.  OK 

Billerila,  MA  

Livington,  Wl  

Wheatridge,  CO  

Fletcher,  NC 

Osceola,  lA  


Date  received 

at  Governor's 

office 


12/12/2001 
12/31/2001 

12/28/2001 

12/28/2001 
01/02/2002 
01/02/2002 

11/13/2001 
12/28/2001 

12/31/2001 
12/28/2001 
12/27/2001 

12/28/2001 
12/28/2001 
12/28/2001 
12/28/2001 
01/03/2002 
01/04/2002 

01/02/2002 
01/07/2002 
12/07/2001 
11/10/2001 

01/03/2002 
01/04/2002 
01/1 1/2002 
12/20/2001 
01/07/2002 
01/11/2002 
01/11/2002 

01/08/2002 

01/08/2002 
01/09/2002 
01/08/2002 
01/08/2002 
01/07/2002 
01/09/2001 
12/13/2001 

01/10/2002 
01/04/2002 


Petitk>n  number 


NAFTA-5.685 
NAFTA-5.686 

NAFTA-5.687 

NAFTA-5.688 
NAFTA-5,689 
NAFTA-5,690 

NAFTA-5.691 
NAFTA-5.692 

NAFTA-5.693 
NAFTA-5.694 
NAFTA-5,695 

NAFTA-5.696 
NAFTA-5.697 
NAFTA-5,698 
NAFTA-5.699 
NAFTA-5,700 
NAFTA-5,701 

NAFTA-5.702 
NAFTA-5.703 
NAFTA-5,704 
NAFTA-5.705 

NAFTA-5,706 
NAFTA-5.707 
NAFTA-5.708 
NAFTA-5.709 
NAFTA-5.710 
NAFTA-5.711 
NAFTA-5,712 

NAFTA-5.713 

NAFTA-5,714 
NAFTA-S.715 
NAFTA-5,716 
NAFTA-5.717 
NAFTA-5,718 
NARA-5,719 
NAFTA-5,720 

NAFTA-5,721 
NAFTA-5,722 


ArtKles  produced 


Lime  (cateium  oxkje). 
Machine  parts. 

Horse  holters. 

Finislied  denim  fabric. 
Unfinished  knit  goods. 
Plastic  injectnn  mokled  parts. 

Silicon  coated  substrate. 
Refrigeration  filter  driers. 

Tee  shirts  and  shorts. 

Printir>g  presses. 

Western  boots,  worit  shoes. 

Gears  and  transmissions. 

Fastems  for  automotive. 

Tool  and  dies  (molds). 

Hand  tools. 

CoUisk>n  repair  equipment. 

Plastic    and    sheetmetal    computer 

cases. 
Rigs. 
Switcf)es. 

Viedo  survellance  recorder. 
Automotive  tube,  hoses,  air  condl- 

tlonlr>g. 
Dimensional  lumber. 
Ctothlng. 

Industrial  heat  treating  equipment. 
Twist  drill  bits. 

In  flight  entertainment  system. 
ElectrKal  connectors. 
Ptastk:al  lined  ctosures. 

Automotive     transmission     compo- 
nents. 
Table  linens  (napkins  &  tablectoths). 
Wooden  shell  rolls. 
Jeans  and  causalwear. 
Pumps. 

Proofing  products. 
Wiring  harnesses  for  medical. 
Hard  candy. 

Wood. 
Elevator  starters. 
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APPENDIX— Continued 


Screen  Creations  (Wkre) 
Credence  Systems  (Wkrs) 
Inoac  Packaging  Group  (Co.) 

Agere  Systems  (Co.)  

Burlington  Industries  (Wkrs)  ... 
Quality  Metal  Products  (Co.)  .. 
M.S.  Chambers  and  Son  (Co.)  ... 

SDS  Lumber  (Co.)  

Hammond  Power  Solutions  (Co.) 

New  Era  Textile  Parts  (Co.) 

Chamiilles  Technologies  (Wkrs) 
Emerson  (Co.) 


Location 


O'FalkMi,  MO 

Hillsboro,  OR 

Leitchfield,  KY  

Breingsville,  PA  ... 

Cordova,  NC  

Bessener  City,  NC 

Baltic,  CT  

Bingan,  WA 

Baraboo,  Wl  

Gastonia,  NC  

Owosso,  Ml  

Oxford,  MS 


Date  received 

at  Governor's 

office 


01/10/2002 
11/09/2001 
01/10/2002 
01/14/2002 
01/08/2002 
01/14/2002 

01/14/2002 
01/14/2002 
01/11/2002 
01/11/2002 
01/08/2002 


Petition  number 


NAFTA-5,723 
NAFTA-5.724 
NAFTA-5,725 
NAFTA-5,726 
NAin'A-5.727 
NAFrA-5,728 
NAFTA-5,729 
NAFTA-5,730 
NAFTA-5,731 
NAFTA-5,732 
NAFTA-5,733 
NAFTA-5,734 


Articles  produced 


T-shirts. 

Automative  test  equipment. 

Plastic  bottle  decoration. 

Optic  devices. 

Synthetic  fabrics. 

Fabricated  tnx:k  parts. 

Gravure  print  cylinders. 

Plywood. 

Transfomiers. 

Card  screens  and  card  plates. 

Electrical  discharge  machinery. 

Fractional  horse  power  motor. 


IFR  Doc.  02-1781  Filed  1-23-02;  8:45  am) 
BIUJNG  COOE  4S10-aO-M 


DEPARTMENT  OF  LABOR 

EmploynMnt  and  Training 
Administration 

[NAFTA-04606] 

Cdlis,  mc..  Eiizabetmown,  ICentucliy; 
Notice  of  Revised  Detwrmination  on 

Reoonsidsration 

On  December  17,  2001,  the 
Department,  issued  a  Notice  of 
Affirmative  Determination  Regarding 
Application  for  Reconsideration 
regarding  the  petition  for  workers  of  the 
subject  firm. 

TTie  initial  investigation  resulted  in  a 
negative  determination  issued  on 
August  8.  2001,  because  criteria  (3)  and 
(4)  of  paragraph  (a)(1)  of  section  250  of 
the  Trade  Act  of  1974,  as  amended, 
were  not  met.  There  was  no  company 
imports  from  Canada  or  Mexico,  nor 
was  production  shifted  from  the  subject 
facility  to  Mexico  or  Canada. 

New  information  received  by  the 
Department  shows  that  a  meaningful 
portion  of  plant  production  was  shifted 
to  Mexico  during  the  relevant  period. 
The  workers  at  the  subject  plant  were 
engaged  in  employment  related  to  the 
production  of  residential  refrigerator 
shelves  and  were  not  separately 
identifiable  by  product  line. 

Conclusion  i 

After  careful  review  ol  the  facts 
obtained  in  the  investigation,  I  conclude 
that  there  was  a  shift  in  production  frtjm 
the  workers'  firm  to  Mexico  of  articles 
that  are  like  or  directly  competitive  with 
those  produced  by  the  subject  firm.  In 
accordance  with  the  provisions  of  the 
Trade  Act,  I  make  the  following 
certification: 


All  workers  of  Collis,  Inc.,  Elizabethtown. 
Kentucky  who  became  totally  or  partially 
separated  from  employment  on  or  after 
February  16,  2000  are  eligible  to  apply  for 
NAFTA-TAA  under  Section  250  of  the  Trade 
Act  of  1974. 

Signed  in  Washington,  DC  this  14th  day  of 
January  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 
IFR  Doc.  02-1778  Filed  1-23-02;  8:45  am] 

BHXmG  CODE  4S1l>-«)-M 


DEPARTIMENT  OF  U^BOR 

Empioyment  and  Training 
Administration 

[NAFTA-54181 

CTI  Audio,  Inc.,  Conneaut,  Ohio;  Notice 
of  Tennlnation  of  Investigation 

Pitfsuant  to  Tide  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Tide  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 
initiated  on  October  11.  2001,  in 
response  to  a  petition  filed  by  a 
company  official,  on  behalf  of  workers 
at  CTI  Audio,  Inc.,  Conneaut,  Ohio. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  ConsequenUy, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  at  Washington,  DC  this  4th  day  of 
January,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-1772  Filed  1-23-02;  8:45  am] 
BHJJNG  CODE  4S10-30-M 


DEPARTMENT  OF  I^BOR 

Employment  and  Training 
Administration 

[Nafta-05208] 

Duniap  Sales,  Inc.;  Hopklnsville, 
Kentucicy;  Dismissal  of  Application  for 
Reconsideration 

Pursuant  to  29  CFR  90.18(C)  an 
application  for  administrative 
reconsideration  was  filed  with  the 
Director  of  the  Division  of  Trade 
Adjusfiment  Assistance  for  workers  at 
Duniap  Sales,  Inc.,  Hopkinsville, 
Kentucky.  The  application  contained  no 
new  substantial  information  which 
would  bear  importantly  on  the 
Department's  determination.  Therefore, 
dismissal  of  the  application  was  issued. 

NAFTA-05208;  Duniap  Sales,  Inc. 
Hopkinsville,  Kentucky  (January  3,  2002) 

Signed  at  Washington,  DC  this  10th  day  of 
January,  2002. 
Edward  A.  Tomchick, 
Director.  Division  of  Trade  Adjustment 
Assistance. 

IFR  Doc.  02-1776  Filed  1-23-02;  8:45  am] 
BILUNG  CODE  4510-10-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-05329] 

Emerson  Process  Management, 
Formerly  Fisher  Controls  Regulator 
Division,  McKlnney,  Texas;  Amended 
Certification  Regarding  Eligibility  To 
Apply  for  Woricer  Adjustment 
Assistance 

In  accordance  with  section  250(A), 
Subchapter  D,  Chapter  2,  TiUe  II,  of  the 
Trade  Act  of  1974  (19  U.S.C.  2273)  the 
Department  of  Labor  issued  a 
CCTtification  for  NAFTA  Transitional 
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Adjustment  Assistance  on  November  19, 
2001,  applicable  to  workers  of  Emerson 
Process  Management,  Regulator 
Division,  McKinney,  Texas.  The  notice 
was  published  in  the  Federal  Register 
on  December  5,  2001  (66  FR  63262). 

At  the  request  of  the  State  agency,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firm.  The 
workers  are  engaged  in  the  production 
of  regulators  for  gas  pipelines. 

New  findings  show  that  the 
Department  incorrectly  identified  the 
subject  firm  name.  The  Department  is 
amending  this  certification 
determination  to  correctiy  identify  the 
subject  firm  title  name  to  read  Emerson 
Process  Management,  formerly  Fisher 
Controls,  Regulator  Division. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Emerson  Process  Management,  formerly 
Fisher  Controls,  Regulator  Division. 
McKinney,  Texas  who  were  adversely 
affected  by  layoffs,  declines  in  sales  and 
production  and  a  shift  in  production  of 
regulators  for  gas  pipelines  to  Mexico. 

The  amended  notice  applicable  to 
NAFTA-05329  is  hereby  issued  as 
follows: 

All  workers  of  Emerson  Process 
Management,  formerly  Fisher  Controls, 
Regulator  Division,  McKinney,  Texas,  who 
became  totally  or  partially  separated  from 
employment  on  or  after  September  11,  2000, 
through  November  19,  2003,  are  eligible  to 
apply  for  NAFTA-TAA  under  Section  250  of 
the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  11th  day  of 
January.  2002. 
Linda  G.  Poole. 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-1779  Filed  1-23-02;  8:45  am] 

BILUNG  CODE  4510-30-M 


DEPARTMENT  OF  UiBOR 


published  in  the  Federal  Register  on 
December  5,  2001  (66  FR  63262). 

At  the  request  of  the  petitioner,  the 
Department  reviewed  the  certification 
for  workers  of  the  subject  firin.  The 
workers  are  engaged  in  the  production 
of  meditun  and  heavy-duty  trucks. 

New  information  shows  that  the 
Department  incorrectiy  identified  the 
subject  firm  name  in  its  entirety.  The 
Department  is  amending  the 
certification  determination  to  correctly 
identify  the  subject  firm  title  name  to 
read  Freightliner  LLC,  Truck  , 

Manufactimng  and  Parts  Plant. 

Accordingly,  the  Department  is 
amending  the  certification  to  properly 
reflect  this  matter. 

The  intent  of  the  Department's 
certification  is  to  include  all  workers  of 
Freightliner  LLC,  Truck  Manufacturing 
and  Parts  Plant,  Portiand,  Oregon,  who 
were  adversely  affected  by  a  shift  in 
production  of  medium  and  heavy-duty 
trucks  to  Mexico. 

The  amended  notice  applicable  to 
NAFTA — 04636  is  hereby  issued  as 
follows: 

All  workers  of  Freightliner,  LLC.  Truck 
Manufacturing  and  Parts  Plant,  Portland, 
Oregon,  who  became  totally  or  partially 
separated  from  employment  on  or  after 
March  9,  2000,  through  November  19,  2003, 
are  eligible  to  apply  for  NAFTA-TAA  under 
Section  250  of  the  Trade  Act  of  1974. 

Signed  at  Washington,  DC  this  11th  day  of 
January,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-1780  Filed  1-23-02;  8:45  am] 

BILUNG  COOE  4510-30-M 


DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Administration 


Employment  and  Training 
Administration 

[NAFTA-046361 

Frelglitllner  LLC  Trucic  Manutacturing 
and  Parts  Plant,  Portland,  Oregon; 
Amended  Certification  Regarding 
Eilglblllty  To  Apply  for  NAFTA- 
Transltional  Adjustment  Assistance 

In  accordance  with  section  250(A). 
Subchapter  D,  Chapter  2,  Tide  II,  of  the 
Trade  Act  of  1974  (19  USC  2273),  the 
Department  of  Labor  issued  a 
Certification  for  NAFTA  Transitional 
Adjustment  Assistance  on  November  19, 
2001,  applicable  to  workers  of 
Freightiiner  LLC,  Truck  Manufacturing 
Plant,  PorUand,  Oregon.  The  notice  was 


[NAFTA-5219] 

Henry  Manufacturing,  Swat  Fame,  City 
of  Industry,  Los  Angeles,  California; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Tide  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 
initiated  on  August  16,  2001,  in 
response  to  a  petition  which  was  filed 
on  behalf  of  workers  at  Henry 
Manufacturing,  Swat  Fame,  City  of 
Industry,  Los  Angeles,  California. 


The  U.S.  Department  of  Labor  was 
unable  to  locate  an  official  of  the 
company  to  obtain  the  information 
necessary  to  render  a  decision. 

Consequently  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  E)C  this  15th  day  of 
January,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-1777  Filed  1-23-02;  8:45  am) 
BILUNG  COOE  4510-40-M 


DEPARTMENT  OF  LABOR 

Empioyment  and  Training 
Administration 

[NAFTA-5602] 

Intervet,  Inc.,  Gainesville  Facility; 
Gainesville,  Georgia;  Notice  of 
Termination  of  Investigation 

Pursuant  to  TiUe  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinaHter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  USC  2331),  an  investigation  was 
initiated  on  December  4,  2001,  in 
response  to  a  worker  petition  which  was 
filed  by  the  company  on  behalf  of 
workers  at  Intervet,  Inc.,  Gainesville 
Facility,  Gainesville,  Georgia. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  9th  day  of 
January.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
IFR  Doc.  02-1775  Filed  1-24-02:  8:45  am] 

BILLMG  COOE  4510-30-«l 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA-6622] 

L«xmarl(  International,  Lexington, 
Kentucicy;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
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assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2,  Title  U. 
of  the  Trade  Act  of  1974.  as  amended 
(19  use  2331).  an  investigation  was 
initiated  on  December  5.  2001.  in 
response  to  a  worker  petition  which  was 
filed  by  the  company  on  behalf  of 
workers  at  Lexmark  International. 
Lexington.  Kentucky. 

The  investigation  revealed  that  on 
January  5,  2001.  woAers  of  the  subject 
firm  were  certified  eligible  to  apply  for 
NAFTA-TAA  under  petition  number 
NAFTA-4314,  which  does  not  expire 
until  January  5. 2003. 

Consequently  furdier  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  W«ahinglon,  DC  this  15th  day  of 
lanuary.  2002. 

LiBdaG.Pooh.  { 

Certifying  Officer,  Division  of  trade 
AdjuOment  Assistance. 
IFR  Doc.  02-1782  FUed  1-23-02;  8:45  am) 
I  COM  4Sio-ae-M  | 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Membmrship  of  the  Merit  Systems 
Protection  Board's  Senior  Executive 
Service  Pertormance  Review  Board 

agency:  Merit  Systems  Protection 

Board. 

action:  Notice. 


DEPARTMENT  OF  LABOR 

Employmant  and  Training 
Admlnlaliallon 


[NAFTA^S4301 

Midwest  Garment  Co.,  Cheeterfleld, 
Missouri;  Notice  of  Termination  of 
InveMlgatlon 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
hnplementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a).  Subchapter  D.  Chapter  2.  Title  n, 
of  the  Trade  Act  of  1974.  as  amended 
(19  use  2331),  an  investigation  was 
initiated  on  October  17.  2001,  in 
response  to  a  worker  petition  which  was 
filed  by  the  company  on  behalf  of 
workers  at  Kfidwest  Garment  Company. 
Chesterfield.  Missouri. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  14th  day  of 
January,  2002. 
Linda  G.  Poirie, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-1787  Filed  1-23-02;  8:45  am) 
■LUNQ  COOC  4Bie-«-M 


SUMMARY:  Notice  is  hereby  given  of  the 
members  of  the  Performance  Review 
Board. 

DATES:  January  24.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Nicholson.  Personnel  Officer, 
Merit  Systems  Protection  Board,  1615  M 
street.  NW..  Washington.  DC  20419. 
SUPPI.EMENTARY  MFORMATION:  The  Merit 
Systems  Protection  Board  is  publishing 
the  names  of  the  new  and  current 
members  of  the  Performance  Review 
Board  (PRB)  as  reqtiired  by  5  U.S.C. 
4314(c)(4).  P.J.  Winzer.  who  will  serve 
as  Chair,  and  Barbara  Wade  have  been 
appointed  as  new  members.  John  Seal. 
Clyde  B.  Blandford.  Jr..  and  Robert 
Lawshe  will  continue  to  serve  as 
members  of  the  PRB. 

Dated:  January  17,  2002. 
Robert  E.  Taylor, 
Clerk  of  the  Board. 
(FR  Doc.  02-1676  Filed  1-23-02;  8:45  am] 

nLUNG  CODE  7400-01-M 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Evaluation  of  Credit  Union  Non- 
Maturity  Deposits;  Request  for 
Comments 

AGENCY:  National  Credit  Union 
Administration  (NCUA). 
ACTION:  Request  for  comments. 


SUMMARY:  NCUA  is  soliciting  public 
comment  on  a  study  by  National 
Economic  Research  Associates  (n/e/r/a). 
titled  "The  Evaluation  of  Credit  Union 
Non-Maturity  Deposits."  NCUA  intends 
to  consider  whether  to  use  the  study  to 
prepare  examiner  guidance  on  the 
appropriate  treatment  of  these 
instruments  in  the  assessment  of 
interest  rate  risk. 

DATES:  Comments  must  be  received  on 
or  before  April  24.  2002. 
ADDRESSES:  Direct  comments  to  Becky 
Baker.  Secretary  of  the  Board.  Mail  or 
hand-deliver  comments  to:  National 
Credit  Union  Administration.  1775 
Duke  Street.  Alexandria.  Virginia 
22314-3428.  You  may  fax  comments  to 
(703)  518-6319.  or  e-mail  comments  to 


regcomments@NCUA.gov.  Please  send 
comments  by  one  method  only. 
FOR  FURTHER  MFORMATION  CONTACT: 
Jeremy  Taylor.  Senior  Investment 
Officw,  Office  of  Investment  Services,  at 
the  above  address  or  telephone  (703) 
518-6620;  or  Dan  Gordon.  Senior 
Investment  Officer.  Office  of  Investment 
Services,  at  the  above  address  or 
telephone  (703)  518-6620. 
SUPPLEMENTARY  MFORMATION: 

A.  BadEground 

NCUA  commissioned  n/e/r/a.  an 
economics-consulting  firm,  to  complete 
a  study  of  methods  to  value  non- 
maturity  shares.  The  study  has  been 
completed  and  is  available  following  the 
text  of  this  Request  for  Comments  on  the 
NCUA  website  at  http://www.ncua.gov/ 
new8/ditifiboardactions/BAM-01-12-13- 
6.pd/.  Alternatively,  to  get  to  the  study 
from  the  NCUA  website 
(Hww.ncua.gov),  select  News,  then 
Proposed  R^es.  then  select  on  the  page 
that  follows.  Request  for  Comments 
"The  Evaluation  of  Credit  Union  Non- 
Maturity  Deposits."  It  can  also  be 
obtitined  in  hard  copy  by  requesting  it 
from  the  Office  of  Public  and 
Congressional  Affairs.  1775  Duke  Street. 
Alexandria,  Virginia,  22314-3428, 
telephone  number  (703)  518-6330. 

NCUA  believes  the  majority  of  credit 
imions  would  not  be  affected  by  the 
results  of  the  n/e/r/a  study,  either 
because  their  interest  rate  risk  profile  is 
"    limited,  or  because  they  treat  shares  at 
par  value  for  interest  rate  risk 
measurement  purposes.  This  study  will 
be  most  relevant  to  those  institutions 
that  assume  non-maturity  shares 
materially  mitigate  the  risk  of  a  high 
level  of  loi^-term  assets. 

Non-maturity  shares  include  share 
drafts,  regular  shares  and  money  market 
share  accoimts.  Non-maturity  shares 
may  provide  mitigation  of  interest  rate 
"    risk  to  the  extent  they  are  a  stable,  low 
cost  source  of  funds.  Non-maturity 
shares  have  imcertain  cash  flows.  This 
is  because  they  have  no  contractual 
maturity  and  the  dividends  are  set  by 
the  credit  unions.  Therefore,  in  interest 
rate  risk  assessment,  credit  unions  must 
make  assumptions  on  these  cash  flows. 

NCUA  in  its  asset  liability  review 
questionnaire  provides  guidance  to 
examiners  in  establishing  a  scope  for 
their  review  of  a  credit  imion's  asset 
liability  management  (ALM),  including 
assessment  of  interest  rate  risk. 
However,  the  questionnaire  does  not 
provide  a  framework  for  examiner 
review  of  non-maturity  share 
assumptions. 

The  n/e/r/a  study  contains  a 
comprehensive  review  of  the  literature 
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on  valuing  non-maturity  deposits.  It 
provides  a  conceptual  evaluation  of 
alternative  methods,  with  an  analysis  of 
the  costs  and  benefits  of  these  methods. 
The  study  discusses  implementation 
issues  for  NCUA  and  credit  imions.  and 
provides  recommendations  for  the  most 
suitable  valuation  approaches  to  meet 
NCUA  and  credit  imion  needs.  The 
study  proposes  effective  maturities  that 
may  reasonably  be  used  for  credit  union 
shares  where  the  cash  flows  are  not 
explicitly  documented  and  modeled  by 
the  credit  union.  The  study  proposes  a 
method  to  value  these  shares,  and 
disciisses  the  appropriate  discount  rate 
for  these  funds.  The  characteristics  of 
credit  union  shares,  and  their 
differences  bova  bank  depository  funds, 
are  included  in  the  discussion. 
Recommendations  are  also  provided 
where  credit  unions  analyze  their  cash 
flows  fit>m  these  shares. 

The  n/e/r/a  study  may  be  useful  in 
evaluating  net  economic  value  (NEV) 
analysis.  NEV  analysis  measures  the 
potential  effect  of  dianges  in  interest 
rates  on  net  economic  value  (NEV).  NEV 
means  the  fair  value  of  assets  minus  the 
fair  value  of  liabilities.  Valuation 
techniques  used  to  estimate  fair  values 
require  assumptio'ns  about  maturities 
and  interest  rates  to  calculate  the 
present  value  of  cash  flows  of  non- 
maturity  shares.  As  with  gap  analysis 
and  review  of  income  simulation 
models,  examiners  judge  whether  these 
assimiptions  are  reasonable. 

B.  Areas  for  Conuneiit 

When  its  analysis  of  the  n/e/r/a  study 
is  completed,  NCUA  will  likely  use  the 
conclusions  to  provide  guidance  for 
examiner  ALM  scope  determination  and 
•evaluation  of  credit  union  interest  rate 
risk  models  and  consider  what  should 
be  the  next  stage  in  the  evaluation  of 
these  issues.  NCUA  desires  to  identify 
reasonable  methods  for  assimiptions, 
valuation  techniques  and  estimated 
values  for  non-maturity  shares. 

NCUA  is  soliciting  comments  on  the 
study.  Specifically,  the  agency  is 
interested  in  comment  on  the  following 
issues. 

(1)  Provide  specific  comments  on  the 
study.  If  there  are  points  with  which 
you  disagree  or  you  believe  are 
incorrect,  provide  both  the  specific 
citations  in  the  study  and  the  support 
for  your  conclusion. 

(2)  NCUA  is  considering  establishing 
a  "safe  harbor"  for  non-maturity  share 
assimiptions.  such  as  a  maturity  of  1.0 
year  for  money  market  shares.  2.5  years 
for  regular  shares,  and 3.0  years  for 
share  drafts.  Examiners  would  judge 
these,  or  shorter,  terms  to  be  acceptable 
maturity  assumptions  for  non-maturity 


shares.  Please  comment  on  whether  this 
approach  is  reasonable. 

(3)  The  characteristics  of  a  non- 
maturity  account,  not  its  labeling,  are 
important  determinates  of  value.  For 
example,  two  credit  unions  may  have 
accounts  labeled  regular  shares:  the  first 
credit  union  may  rarely  change  the 
intwest  rate;  in  contrast,  the  second  may 
reset  the  rate  frequently,  similar  to  a 
money  market  share  accoimt  at  the  first 
credit  union.  What  dociunentation,  if 
any,  would  be  appropriate  to  use  "safe 
harbor"  assumptions? 

(4)  A  credit  imion  might  choose  to  use 
its  own  empirical  analysis  to 
demonstrate  a  risk  mitigation  value 
larger  than  a  "safe  harbor"  assumption. 
NCUA  examiners  would  expect  a 
statistically  valid  empirical  analysis  to 
justify  such  values.  Should  NCUA  use 
the  validation  guidelines  addressed  in 
Chapter  Vm  of  the  report?  If  not,  please 
provide  alternative  guidelines  you 
believe  are  appropriate  and  provide 
evidence  to  support  your 
recommendation. 

(5)  Is  there  background  information 
from  sources -other  than  those  covered 
in  the  n/e/r/a  study  that  NCUA  should 
consider?  Please  indicate  the  soiirce  of 
the  information  and  the  results.  If 
possible,  provide  complete  copies  of  the 
studies  or  the  analysis. 

(6)  NCUA  is  contemplating  whether  to 
conduct  an  empirical  study  of  credit 
union  non-maturity  share  behavior. 
Please  provide  specific 
recommendations  on  what  shoiUd  be 
included  in  such  a  study. 

(7)  Are  there  other  considerations  in 
the  valuation  of  shares,  beyond  those 
discussed  in  the  n/e/r/a  study,  which 
should  be  taken  into  account? 

By  the  National  Credit  Union 
Administration  Board  on  December  13,  2001. 
Becky  Baker, 
Secretary  of  the  Board. 
[FR  Doc.  02-1682  Filed  1-23-02;  8:45  am) 
BIUINGCOOE  753S-01-U 


NUCLEAR  REGULATORY 
COMMISSION 

[Doelwt  Nos.  50-344  and  72-17] 

Portland  Ganaial  Electric  Company 
Trojan  Nuclear  Plant  and  Trojan 
Independent  Spent  Fuel  Storage 
InataHation;  Notice  of  Conaideration  d 
Approval  of  Application  Regarding 
Propoeed  Acquiaition  of  Portland 
General  Electric  Company  by 
Norttmeet  Natural  Holdco  and 
Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 


is  considering  the  issuance  of  an  order 
under  10  CFR  50.80  and  10  CFR  72.50 
approving  the  indirect  transfer  of 
Facility  Operating  License  No.  NPF-1 
for  the  Trojan  Nuclear  Plant  (TNP  or 
Trojan)  and  Materials  License  No. 
SNM-2S09  for  the  Trojan  Independent 
Spent  Fuel  Storage  Installation  (ISFSI) 
to  the  extent  currently  held  by  Portland 
General  Electric  Company  (PGE),  as  part 
owner  and  licensed  operator  of  TNP  and 
the  Trojan  ISFSI. 

According  to  an  application  for 
approval  filed  by  PGE.  Northwest 
Natural  Holdco  (NW  Natural  Holdco) 
has  entered  into  an  agreement  to 
purchase  all  of  the  common  stock  of 
PGE  bom  Enron  Corporation  (Enron). 
PGE,  currently  a  wholly-owned 
subsidiary  of  Enron,  would  become  a 
wholly-owned  subsidiary  of  NW  Natiu^ 
Holdco,  thereby  effecting  an  indirect 
transfer  of  the  TNP  and  Trojan  ISFSI 
licenses,  to  the  extent  held  by  PGE,  to 
NW  Natiual  Holdco.  No  physical  or 
operational  changes  are  being  proposed 
to  TNP  or  the  Trojan  ISFSI  in  the 
application.  No  direct  transfer  of  the 
licenses  for  TNP  or  the  Trojan  ISFSI 
would  result  bom  the  change  in 
ownership  of  PGE.  PacifiCorp  and  the 
Eugene  Water  and  Electric  Board 
(EWEB),  the  other  co-owners  of  TNP 
and  the  Trojan  ISFSI,  are  not  involved 
in  the  purchase  of  PGE,  and  the  licenses 
as  held  by  PacifiCorp  and  EWEB  are  not 
presently  subject  to  any  proposed 
transfer.  

Pursuant  to  10  CFR  50.80  and  10  CFR 
72.50,  no  license,  or  any  right 
thereunder,  shall  be  transferred,  directly 
or  indirectly,  through  transfer  of  control 
of  the  license,  unless  the  Commission 
shall  give  its  consent  in  writing.  The 
Commission  will  approve  an 
application  for  the  indirect  transfer  of  a 
license,  if  the  Coinmission  determines 
that  the  underlying  transaction 
effectuating  the  indirect  tranfer  will  not 
affect  the  qualifications  of  the  holder  of 
the  license,  and  that  the  transfer  is 
otherwise  consistent  with  applicable 
provisions  of  law,  regulations,  and 
orders  issued  by  the  Commission 
pursuant  thereto. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene,  and 
written  comments  with  regard  to  the 
license  transfer  application,  are 
discussed  below. 

By  February  13,  2002.  any  person 
whose  interest  may  be  affected  by  the 
Commission's  action  on  the  application 
may  request  a  hearing  and,  if  not  the 
applicant,  may  petition  for  leave  to 
intervene  in  a  hearing  proceeding  on  the 
Commission's  action.  Requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  should  be  filed  in  accordance 
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with  the  Commission's  rules  of  practice 
set  forth  in  10  CFR  part  2.  subpart  M, 
"Public  Notification,  Availability  of 
Documents  and  Records,  Hearing 
Requests  and  Procedures  for  Hearings 
on  License  Transfer  Applications."  In 
particular,  such  requests  and  petitions 
must  comply  with  the  requirements  set 
forth  in  10  CFR  2.1306,  and  should 
address  the  considerations  contained  in 
10  CFR  2.1308(a).  Untimely  requests 
and  petitions  may  be  denied,  as 
provided  in  10  CFR  2.1308Cb),  unless 
good  cause  for  failiue  to  file  on  time  is 
established.  In  addition,  an  untimely 
request  or  petition  should  address  the 
factors  that  the  Commission  will  also 
consider,  in  reviewing  untimely 
requests  or  petitions,  set  forth  in  10  CFR 

2.1308(b)(lH2). 

Requests  for  a  hearing  and  petitions 
for  leave  to  intervene  should  be  served 
upon  Douglas  R.  Nichols,  Esq.,  General 
Counsel,  Portland  General  Electric 
Company,  Suite  1700, 121  SW  Sahnon 
Street,  Portland,  Oregon  97204 
(telephone  number  503-464-8402);  the 
Genial  Coimsel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555  (e-mail  address  for  filings 
regarding  license  transfer  cases  only: 
OGCLT@NRC.gov);  and  the  Secretary  of 
the  Commission,  U.S.  Nuclear 
Regidatory  Commission,  Washington, 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  in  accordance 
with  10  CFR  2.1313. 

The  Commission  will  issue  a  notice  or 
order  granting  or  denying  a  hearing 
request  or  intervention  petition, 
designating  the  issues  for  any  hearing 
that  will  be  held  and  designating  the 
Presiding  Officer.  A  notice  granting  a 
hearing  will  be  published  in  the  Federal 
Register  and  served  on  the  parties  to  the 

hearing. 

As  an  alternative  to  requests  for 
hearing  and  petitions  to  intervene,  by 
February  25,  2002,  persons  may  submit 
written  comments  regarding  the  license 
transfer  application,  as  provided  for  in 
10  CFR  2.1305.  The  Commission  will 
consider  and,  if  appropriate,  respond  to 
these  comments,  but  such  comments 
will  not  otherwise  constitute  part  of  the 
decisional  record.  Comments  should  be 
submitted  to  the  Secretary.  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  Attention:  Rulemakings 
and  Adjudications  Staff,  and  should  cite 
the  publication  date  and  page  number  of 
this  Federal  Register  notice. 

For  further  details  with  respect  to  this 
action,  see  the  application  dated 
December  6,  2001,  available  for  public 
inspection  at  the  Commission's  Public 
Document  Room  (PDR),  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor).  Rockville.  Maryland. 


Publicly  available  records  will  be 
accessible  electronically  bom  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  dociunents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209,  301-415-4737  or 
by  e-mail  to  pdi®nrc.gov. 

Dated  at  Rockville,  MD.  this  17th  day  of 
January,  2002. 

For  the  Nuclear  Regulatory  Commission. 

David  J.  Wrona. 

Project  Manager.  Section  1,  Project 

Directorate  TV.  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  02-1720  Filed  1-23-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25370;  (812-12654)] 

HartxK  Fund  and  Hart)or  Capital 
Advisors,  Inc.;  Notice  of  Application 

January  16,  2002. 

agency:  Seciuities  and  Exchange 
Commission  ("Commission"). 
action:  Notice  of  application  for  an 
order  imder  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  to  amend  a  prior  order  that 
granted  an  exemption  from  section  15(a) 
of  the  Act  and  rule  18f-2  under  the  Act. 

SUMMARY  OF  APPUCATION:  Applicants 
request  an  order  amending  a  prior  order 
(the  "Prior  Order")  that  permits  them  to 
enter  into  and  materially  amend  sub- 
advisory  agreements  without 
shareholder  approval.' 

Applicants:  Harbor  Fund  (the 
"Trust")  and  Harbor  Capital  Advisors, 
hic.  (the  "New  Adviser"). 
FILING  DATE:  The  application  was  filed 
on  October  4,  2001  and  amended  on 
January  14,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  February  11.  2002.  and 
should  be  accompanied  by  proof  of 


service  on  applicants,  in  the  form  of  ah 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Conunission's  Secretary. 
ADDRESSES:  Secretary,  Comihission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants:  One  SeaGate,. 
Toledo.  Ohio  43666. 
FOR  FURTHER  INFORMATION  CONTACT:  Jean 
Minarick.  Senior  Counsel,  at  (202)  942- 
0527  or  Nadya  Roytblat,  Assistant 
Director,  at  (202)  942-0564  (Division  of 
Investment  Management.  Office  of 
Investment  Company  Regulation). 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  sxunmary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Conunission's  Public  Reference  Branch. 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102,  (202)  942-8090. 

Applicants'  Representations 

1.  The  Trust  is  an  open-end 
management  investment  company 
currently  composed  of  thirteen  series 
("Funds").2  The  New  Adviser,  a  wholly 
owned  subsidiary  of  Robeco  Groep, 
N.V.,  acts  as  investment  adviser  to  the 
Trust  and  has  the  responsibility,  subject 
to  oversight  by  the  board  of  trustees  of 
the  Trust  ("Board")  to  oversee  the 
selection  of  investment  sub-advisers 
("Portfolio  Managers")  which  it  selects 
and  to  recommend  to  the  Trust's  Board 
their  hiring,  termination  and 
replacement.  The  New  Adviser  is 
registered  under  the  Investment 
Advisers  Act  of  1940. 

2.  On  October  21, 1997,  the  Trust  and 
its  prior  investment  adviser,  then  a 
wholly  owned  subsidiary  of  Owens- 
Illinois,  Inc.  (the  "Prior  Adviser"), 
received  the  Prior  Order  permitting  the 
Trust  and  the  Prior  Adviser  to  enter  into 
and  materially  amend  sub-advisory 
agreements  ("Sub- Advisory 
Agreements")  for  the  Funds  vdthout 
obtaining  shareholder  approval. 


>  Harbor  Fund  and  Harbor  Capital  Advisors,  Inc., 
Investment  Company  Act  Release  Nos.  22832  (Sept. 
25, 1997)  (notice)  and  22863  (Oct.  21, 1997)  (order). 


2  Applicants  request  that  any  relief  granted  also 
apply  to  any  future  series  of  the  Trust  and  any  other 
registered  open-end  management  investment 
company  or  series  thereof  (a)  that  are  advised  by  the 
New  Adviser  or  any  entity  controlling,  controlled 
by  or  under  common  control  with  the  New  Adviser, 
and  (b)  that  use  the  management  structure 
described  in  the  application  ("Future  Funds,"  and 
together  with  the  Funds,  the  "Funds.")  Any  Fund 
that  relies  on  the  requested  order  will  do  so  only 
in  accordance  with  the  terms  and  conditions 
contained  in  the  application.  The  trust  is  the  only 
existing  open-end  management  investment 
company  that  currently  intends  to  rely  on  the  order. 
No  Fund  will  have  in  its  name  the  name  of  a 
Portfolio  Manager,  as  defined  below. 
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Applicants  seek  to  amend  the  Prior 
Order  to  permit  the  New  Adviser  to 
enter  into  and  materially  amend  Sub- 
Advisory  Agreements  for  the  Fimds 
without  obtaining  shareholder  approval. 
Except  for  the  identity  of  the  parent 
company,  the  New  Adviser  and  the 
Prior  Adviser  are  substantially  similar 
in  all  material  respects.  The  entire 
management  team  of  the  Prior  Adviser 
has  continued  in  their  same  capacities 
with  the  New  Adviser.  All  key 
employees  of  the  Prior  Adviser  have 
continued  their  employment  with  the 
New  Adviser.  Applicants  also  seek  to 
modify  condition  6  to  the  Prior  Order  to 
conform  with  recent  precedent. 

Applicants'  Legal  Analjrsis 

1.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security  or  transaction  from  any 
provision  of  the  Act,  or  from  any  rule 
thereunder,  if  such  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  piuposes 
.  fairly  intended  by  the  policy  and 
provisions  of  the  Act.  Applicants  submit 
that  amending  the  Prior  Order  as 
requested  would  be  consistent  with  the  -• 
standards  of  section  6(c)  of  the  Act.  The 
New  Adviser  employs  the  same 
manager-of-managers  investment 
management  approach  as  did  the  Prior 
Adviser  and  similarly  holds  itself  out  to 
the  public  as  an  investment  adviser 
whose  strength,  experience  and 
expertise  lies  in  its  ability  to  evaluate, 
select  and  oversee  those  Portfolio 
Managers  who  can  add  the  most  value 
to  a  shareholder's  investment  in  a  Fimd. 
While  the  New  Adviser  is  a  new  legal 
entity,  its  experience  in  operating  as  a 
manager-of-managers  comes  from  the 
experience  of  its  management  and  staff, 
all  of  whom  were  previously  employed 
by  the  Prior  Adviser. 

Applicants'  Conditioiis 

Applicants  agree  that  the  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Fimd  may  rely  on  the 
order  requested  in  this  application,  the 
operation  of  the  Fimd  in  the  manner 
described  in  the  application  will  be 
approved  by  a  majority  of  the 
outstanding  voting  securities  of  the 
Fund  as  defined  in  the  Act,  or  in  the 
case  of  a  Fund  whose  public 
shareholders  purchase  shares  on  the 
basis  of  a  prospectus  containing  the 
disclosiire  contemplated  by  condition  2 
below,  by  the  initial  shareholder(s) 
before  offering  shares  of  the  Fund  to  the 
public. 

2.  Each  Fimd  will  disclose  in  its 
prospectus  the  existence,  substance  and 


effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  each  Fund 
will  hold  itself  out  to  the  public  as 
employing  the  management  structure 
described  in  the  application.  The 
prospectus  will  prominently  disclose 
that  the  New  Adviser  has  the  ultimate 
responsibility  to  oversee  Portfolio 
Managers  and  recommend  their  hiring, 
termination  and  replacement. 

3.  At  all  times,  a  majority  of  the  Board 
will  be  persons  each  of  whom  is  not  an 
"interested  person"  (as  defined  in 
section  2(a)(19)  of  the  Act)  (the 
"Disinterested  Trustees"),  and  the 
nomination  of  new  or  additional 
Disinterested  Trustees  will  be  at  the 
discretion  of  the  then-existing 
Disinterested  Trustees. 

4.  The  New  Adviser  will  not  enter 
into  a  Sub-Advisory  Agreement  with 
any  Portfolio  Manager  that  is  an 
affiliated  person  (as  defined  in  section 
2(a)(3)  of  the  Act)  of  the  Trust,  the  New 
Adviser  or  the  Funds,  other  than  by 
reason  of  serving  as  a  Portfolio  Manager 
to  one  or  more  of  the  Funds  (the 
"Affiliated  Portfolio  Manager")  without 
that  agreement,  including  the 
compensation  to  be  paid  thereunder, 
being  approved  by  the  shareholders  of 
the  applicable  Fund. 

5.  When  a  Portfolio  Manager  change 
is  proposed  for  a  Fund  with  an 
Affiliated  Portfolio  Manager,  the  Board, 
including  a  majority  of  the  Disinterested 
Trustees,  will  make  a  separate  finding, 
reflected  in  the  Fund's  Board  minutes, 
that  the  change  is  in  the  best  interests 
of  the  Fund  and  its  shareholders  and 
does  not  involve  a  conflict  of  interest 
from  which  the  New  Adviser  or  the 
Affiliated  Portfolio  Manager  derives  an 
inappropriate  advantage. 

6.  Witnin  90  days  of  the  hiring  of  any 
new  Portfolio  Manager,  the  New 
Adviser  will  furnish  the  shareholders  of 
the  affected  Fund  with  all  information 
about  a  new  Portfolio  Manager  that 
would  be  contained  in  a  proxy 
statement.  This  information  will  include 
any  change  in  such  disclosure  caused  by 
the  addition  of  a  new  Portfolio  Manager. 
The  New  Adviser  will  meet  this 
condition  by  providing  shareholders, 
within  90  days  of  the  hiring  of  a 
Portfolio  Manager,  with  an  information 
statement  meeting  the  requirements  of 
Regulation  14C,  Schedule  14C  and  Item 
22  of  Schedule  14A  under  the  Securities 
Exchange  Act  of  1934. 

7.  The  New  Adviser  will  provide 
general  management  services  to  each 
Fund,  including  overall  oversight 
responsibility  for  the  general 
management  and  investment  of  each 
Fund's  securities  portfolio,  and,  subject 
to  review  and  approval  by  the  Board, 
will:  (a)  Set  the  Fimd's  overall 


investment  strategies;  (b)  evaluate, 
select  and  recommend  Portfolio 
Managers;  (c)  when  appropriate, 
recommend  to  the  Board  the  allocation 
and  reallocation  of  a  Fund's  assets 
among  multiple  Portfolio  Managers;  (d) 
monitor  and  evaluate  the  performance 
of  Portfolio  Managers,  including  their 
compliance  with  the  Fund's  investment 
objectives,  policies  and  restrictions;  and 
(e)  implement  procedures  to  ensure  that 
the  Portfolio  Managers  comply  with  the 
Fund's  investment  objectives,  policies 
and  restrictions. 

8.  No  trustee  or  officer  of  the  Trust  or 
director  or  officer  of  the  New  Adviser 
will  own  directly  or  indirectly  (other 
than  through  a  pooled  investment 
vehicle  that  is  not  controlled  by  that 
trustee,  director  or  officer)  any  interest 
in  a  Portfolio  Manager  except  for:  (a) 
Ownership  of  interests  in  the  New 
Adviser  or  any  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  the  New  Adviser;  or  (b) 
ownership  of  less  than  1%  of  the 
outstanding  securities  of  any  class  of 
equity  or  debt  of  a  publicly-traded 
company  that  is  either  a  Portfolio 
Manager  or  an  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  a  Portfolio  Manager. 

For  the  Commission,  by  the  Division 
of  Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

(FR  Doc.  02-1698  Filed  1-23-02;  8:45  amj 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45282;  File  No.  SR-CHX- 
2001-30} 

Self  Regulatory  Organizations;  Notice 
of  niing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Ctiicago  Stock  Exchange,  Inc.  Relating 
to  MemtMTShip  Dues  and  Fees 

January  15,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")i  and  Rule  19b-4  thereunder.^ 
notice  hereby  is  given  that  on  December 
21,  2001,  the  Chicago  Stock  Exchange, 
hic.  ("CHX")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  1, 11  and  HI 
below,  which  the  CHX  has  prepared. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 


'  15  U.S.C.  78s(b)(l). 
2l7CFR240.19b-4. 


3518 


Federal  Register /Vol.  67,  No.  16  /  Thursday,  January  24.  2002 /Notices 


proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CHX  proposes  to  amend  its 
membership  dues  and  fees  schedule, 
effective  tlirough  June  30,  2002,  to 
provide  for  continued  assessment  of  a 
marketing  fee  in  instances  where 
transactions  in  a  subject  issue  meet 
certain  criteria  described  below.  The 
text  of  the  proposed  rule  change  is 
available  at  the  CHX  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  o/the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CHX  included  statements  conceming 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
CHX  has  prepared  summaries,  set  forth 
in  Sections  A,  B.  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organizatioa's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Oie  Proposed  Rule 
Change 

1.  Purpose 

The  CHX  proposes  to  change  its  fee 
schedide  to  provide  for  assessment  of  a 
marketing  fee  of  $.01  per  share 
applicable  to  "Subject  Transactions"^  in 
"Subject  Issues"  "  occurring  on  or  before 
June  30,  2002.  The  marketing  fee  would 
not  be  assessed  if  the  specialist  trading 
the  Subject  Issue  elected  to  forego 
collection  of  the  marketing  fee. 

The  CHX  currently  imposes  a 
marketing  fee  imder  a  provision  of  the 
CHX  fee  schedule  that,  by  its  term. 


3  "Subject  Transaction"  means  (a)  any  trade  with 
a  customer,  whether  the  contra  party  is  a  specialist 
or  a  market  maker,  where  the  order  is  delivered  to 
the  CHX  via  the  MAX  system  or  where 
compensation  is  paid  to  induce  the  routing  of  the 
order  to  the  CHX;  or  (h)  any  trade  between  a 
specialist  and  a  market  maker  in  which  the  market 
maker  is  exercising  rights  under  the  market  maker 
entitlement  rules. 

♦  "Subject  Issue"  means  any  issue  which 
constitutes  an  exchange-traded  fund  ("ETF")  and 
meets  the  following  two  criteria:  (a)  average  daily 
share  volume  in  the  issue  exceeds  150,000  shares 
each  month  during  a  consecutive  two  month 
period;  and  (9b)  market  maker  share  participation 
in  the  same  issue  exceeds  5%  for  eech  month 
during  the  same  two-month  period. 


would  expire  on  December  31,  2001.^ 
Under  the  system  in  place  imtil 
December  31,  2001,  the  CHX  calculates, 
bills,  and  collects  the  marketing  fee  and 
then  remits  the  proceeds  to  the 
specialist  firm  that  trades  the  Subject 
issue.  The  specialist  firm  then 
distributes  die  funds  to  order-sending 
firms  in  accordance  with  its  payment  for 
order  flow  arrangements  relating  to  the 
Subject  Issue,  or  in  certain  instances,  to 
market  makers  who  have  contributed  to 
market  share  growth.  The  CHX  has  also 
issued  quarterly  refunds  of  imspent 
marketing  fee  proceeds  to  market 
makers,  floor  brokers,  and  specialists, 
on  a  pro  rata  basis,  for  amotmts  in 
excess  of  $1,000. 

The  CHX  is  currently  proposing  to:  (a) 
Extend  the  marketing  fee  provision  until 
June  30,  2002;  (b)  modify  the  definition 
of  Subject  Issue  to  exclude  issues  other 
than  ETFs'  (c)  revise  the  definition  of 
Subject  Transaction  to  include  any  trade 
with  a  customer  where  the  order  is 
delivered  to  the  CHX  via  the  MAX 
system;  and  (d)  revise  procedures  to 
preclude  assessment  of  the  marketing 
fee  against  specialists  in  the  case  of 
transactions  where  market  makers  are 
exercising  their  entitlement  rights  under 
CHX  rules. 

The  CHX  states  that  the  continued 
imposition  of  the  marketing  fee  is 
intended  to  allocate  equitably  the 
financial  burden  of  seeking  order  flow 
for  Subject  Issues.  Prior  to  the 
establishment  of  the  current  fees 
program,  according  to  the  CHX,  a  CHX 
specialist  trading  a  particular  Subject 
Issue  was  the  sole  bearer  of  the  often 
substantial  costs  associated  with 
attracting  order  flow  to  the  CHX,  as  well 
as  any  licensing  fees  that  the  licensor  of 
the  product  imposes.^  The  CHX  also 
notes  that,  prior  to  the  implementation 
of  the  current  program,  CHX  market 
makers  that  participated  in  transactions 
in  Subject  Issues  did  not  share  any  of 
these  costs. 

By  extending  the  current  payment  for 
order  flow  program,  the  proposed  rule 
change  would  continue  to  allow  a 
specialist  trading  a  Subject  Issue  to 
impose  the  marketing  fee  in  instances 
where  the  specialist  believes  that  it 
would  be  appropriate  to  allocate  the 
financial  burden  of  trading  the  Subject 
Issue  among  all  those  who  trade  it, 
including  the  specialist  and  market 
makers.  The  CHX  believes  that  the 
proposed  rule  change  will  continue  to 


.   5  See  Securities  Exchange  Act  Release  No.  44646 
(August  2,  2001),  66  FR  41641  (August  8,  2001) 
(SR-CHX-2001-10). 

"  Under  the  proposed  rule  change,  the  marketing 
fee  would  be  assessed  only  against  ETF  products, 
which  almost  always  have  an  associated  licensing 
fee. 


provide  specialist  trading  Subject  Issues 
with  sufficient  incentive  to  continued 
their  efforts  to  attract  additional  order 
flow  and  increase  market  share. 

2.  Statutory  Basis 

The  CHX  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(4)  of  the  Acf  in  that  it  would 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  of  Burden  on  Competition 

The  CHX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Conunents  Regarding  the 
Proposed  Rule  Change  From  Members, 
Participants  or  Others 

The  CHX  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rtde  change. 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  CHX,  it  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act"  and  Rule  19b- 
4(f)(2)  thereimder.3  At  any  time  within 
60  days  after  the  filing  of  the  proposed 
rule  change,  the  Commission  may 
summarily  abrogate  the  proposed  nde 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purpose  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  conceming  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549.  Copies  of  the 
submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  diat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 


'15  U.S.C.  78f(b)(4). 

•15  U.S.C.  78s(b)(3)(A){U). 

•17  CFR  240;i9b-4(f)(2). 
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Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CHX.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2001-30  and  should  be 
submitted  by  February  14,  2002. 

For  the  Commission,  by  the  Division 
of  Market  RegiUation.  pursuant  to 
delegated  authority.  i° 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-1702  Filed  1-23-02;  8:45  am] 

■aiMQ  COM  tmo-oi-M 


SECURITIES  AND  EXCHANGE 
COMMSSiON 

(RelMse  No.  34-45300;  File  No.  SR-MASO- 
2002-02] 

Self-Regulatory  Organiiations;  Notice 
of  nUng  end  Immedlale  EffeeUveneee 
of  Propoeed  Rule  Change  end 
Amendment  No.  1  by  the  National 
Aaaoclation  of  SecurWee  Dealers,  Inc.; 
TonAmend  NASD  Code  of  Procedure 
Rule  9622 

January  17,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),*  and  Rule  19l>-4  diereunder,^ 
notice  is  hereby  given  that  on  January  4, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  wholly 
owned  subsidiary,  NASD  Regulation, 
Inc.  ("NASD  Regidation"),  filed  wiUi  the 
Securities  and  &cchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  n 
and  ni  below,  which  Items  have  been 
prepared  by  NASD  Regulation.  On 
January  11,  2002,  NASD  Regulation 
amended  the  proposal.  ^  NASD 
Regulation  filed  the  proposal  pursuant 
to  section  19(b)(3)(A)  of  the  act,*  and 
Rule  19b-4(f)(6)  thereunder.^  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 


>o  17  CFR  200.30-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

*17CFR240.19b-4. 

"  See  January  11,  2002  letter  from  Sarah  ). 
Williams,  Assistant  General  Counsel,  NASD 
Regulation,  to  Katherlne  A.  England,  Assistant 
Director,  Division  of  Market  Regulation,  SEC 
("Amendment  No.  1").  In  Amendment  No.  1,  NASD 
Regulation  provided  its  rationale  for  waiver  of  the 
30-day  operative  delay.  See  Rule  19b-4(f)(6).  17 
CFR  240.19b-(f)(6).  The  60-day  abrogation  period 
runs  from  January  11,  2002,  the  date  that  NASD 
Regulation  filed  Amendment  No.  1. 

« 15  U.S.C.  78s(b)(3)(A). 

*  17  CFR  240.19b-4(f)(6).  NASD  Regulation  asked 
the  Commission  to  waive  the  five-day  pre-filing 
notice  requirement  and  the  30-day  operative  delay. 


change,  as  amended,  from  interested 
persons. 

I.  Self-Regolatorjr  Organixation's 
Statement  of  the  Terms  of  Subrtance  of 
the  Proposed  Rtde  Change 

NASD  Regulation  proposes  to  amend 
NASD  Code  of  Procedure  Rule  9522, 
Initiation  of  Eligibility  Proceeding; 
MembOT  Regulation  Consideration,  to 
describe  in  the  Rule  the  cases  in  which 
the  Department  of  Member  Regulation 
may  approve  an  MC-400  application  for 
relief  from  NASD  eligibility 
requirements.  The  text  of  the  proposed 
rule  change  is  below.  Proposed  new 
language  is  in  italics.  Proposed 
deletions  are  in  brackets. 

9522.  Initiation  of  Eligibility 
Proceeding:  Member  Regulation 
Consideration 

(a)  through  (e)(2)(A)  No  change. 

(B)  The  Department  of  Member 
Regulation  finds,  after  reasonable 
inquiry,  that  except  for  the  identity  of 
the  employer  concerned,  the  terms  and 
conditions  of  the  proposed  admission  or 
continuance  are  the  same  in  all  material 
respects  as  those  imposed  or  not 
disapproved  in  connection  with  a  prior 
admission  or  continuance  of  the 
disqualified  person  pursuant  to  an  order 
of  the  Commission  under  SEC  RiUe 
19h-l  or  other  substantially  equivalent 
written  communication,  and  that  there 
is  no  intervening  conduct  or  other 
circmnstance  that  would  cause  the 
employment  to  be  inconsistent  with  the 
public  interest  or  the  protection  of 
investors;  [or] 

(C)  The  disqualification  previously 
was  a  basis  for  the  institution  of  an 
administrative  proceeding  pursuant  to  a 
provision  of  the  federal  securities  laws, 
and  was  considered  by  the  Commission 
in  determining  a  sanction  against  such 
disqualified  person  in  the  proceeding; 
and  the  Commission  concluded  in  such 
proceeding  that  it  would  not  restrict  or 
limit  the  future  securities  activities  of 
such  disqualified  person  in  the  capacity 
now  proposed,  or,  if  it  imposed  any 
such  restrictions  or  limitations  for  a 
specified  time  period,  such  time  period 
has  elapsed[.];or 

(D)  The  disqualification  consists  of  a 
court  order  or  judgment  of  injunction  or 
conviction,  and  such  order  or  judgment: 

(i)  expressly  includes  a  provision  that, 
on  the  basis  of  such  order  or  judgment, 
the  Corrunission  will  not  institute  a 
proceeding  against  such  person 
pursuant  to  section  15(b)  or  15B  of  the 
Act  or  that  the  future  securities 
activities  of  such  persons  in  the  capacity 
now  proposed  will  not  be  restricted  or 
limited;  or 


(ii)  includes  such  restrictions  or 
limitations  for  a  specified  time  period 
and  such  time  period  has  elapsed. 

***** 

n.  Self'Regulatory  Organixation's 
Statement  <rfthe  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  Regidation  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  Regulation  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's  \ 

Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Changs 

1.  Purpose 

NASD  Regulation  proposes  to  amend 
Rule  9522  to  expressly  describe  in  the 
Rule  those  instances  in  which  the 
Department  of  Member  Regulation  may 
approve  an  MC-400  application  for 
relief  bom  NASD  eligibility 
requirements.  In  August  2000,  the  SEC 
approved  amendments  to  Rtde  9522  to, 
among  other  things,  provide  the 
Department  of  Member  Regulation  with 
the  discretion  to  approve  an  MC-400 
application  in  those  cases  in  which  the 
disqualifying  event  is  excepted  from  the 
"full"  notice  requirements  of  Rule 
19h-l  under  the  Act,^  but  where  a 
"short  form"  notification  to  the  SEC 
imder  Rule  19h-l  is  still  required.^  The 
proposed  rule  change  provides  a 
complete  description,  within  Rule  9522, 
of  those  cases  in  which  the 
disqualifying  event  permits  "short 
form"  notification  to  the  SEC  under 
Rule  19h-l. 

2.  Statutory  Basis 

NASD  Regidation  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  15A(b)(6)  of 
the  Act,^  which  requires,  among  other 
things,  that  the  Association's  rules  be 
designed  to  prevent  fraudulent  and 
manipidative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  and,  in  general  to  protect 
investors  and  the  public  interest. 


»17CFR240.19h-l. 

'  See  Securities  Exchange  Act  Release  No.  43102 
(August  1,  2000),  65  FR  48266  (August  7.  2000) 
(SR-NASD-99-76)  at  48269. 

» 15  U.S.C.  78o-3(b)(6). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  will  result 
in  any  biuden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  Ae  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 


IB.  Date  of  Effectiveness  of  the 
Propoaed  mle  C3iange  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  hnpose  any  significant  biuden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  3  and  Rule  19b-4(f)(6)  ^o  thereunder. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  siunmarily  abrogate 
such  rule  change  if  it  appears  to  the 
Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

NASD  Regulation  has  asked  that  the 
Commission  waive  the  5-day  pre-filing 
notice  requirement  and  accelerate  the 
operative  date.  The  Commission  finds 
good  cause  to  do  so,  because  such 
designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Rule  9522,  in  its  current  form, 
does  not  provide  a  full  description  of 
the  cases  in  which  the  Department  of 
Member  Regulation  may  approve  an 
MC-400  application  for  relief  from 
NASD  eligibility  requirements.  Because 
the  proposed  rule  change  would  amend 
Rule  9522  to  provide  a  complete 
description  of  those  cases  in  which  the 
disqualifying  event  requires  "short 
form"  notification  to  the  SEC  imder 
Rule  19h-l,  the  Commission  finds 
waiver  of  the  pre-filing  notice 
requirement  and  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  For 
these  reasons,  the  Commission  finds 
good  cause  to  waive  the  5-day  pre-filing 
notice  requirement  and  the  30-day 
operative  waiting  period  to  allow  the 


proposed  rule  change  to  be  both 
effective  and  operative  upon  filing  with 
the  Commission.*^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  ail  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submission  should  refer  to'file 
number  SR-NASD-2002-02  and  should 
be  submitted  by  February  14,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.*^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-1699  Filed  1-23-^2;  8:45  am] 

BILUNG  COOE  a010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Releaaa  No.  34-45283;  RIe  No.  SR-NASO- 
2001-84] 

SeK-Reguiatory  Organizations;  Order 
Approving  Proposed  Rule  Change  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  Iby  ttie  National  Association  of 
Securities  Dealers,  Inc.  To  Change  the 
Description  of  the  Marlcet 
Capitalization  Listing  Standard  to 
Marlcet  Value  of  Listed  Securities 

January  15,  2002. 
I.  Introduction 

On  November  14,  2001,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association")  through  its 
subsidiary,  The  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  pursuant  to  section 
19(b)(1)  of  the  Secxmties  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereimder,2  filed  with  the  Seciuities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  to  modify  the  description  of  the 
market  capitalization  listing  standard  to 
market  value  of  listed  seciuities.  Nasdaq 
is  also  proposing  to  provide  a  definition 
of  the  term  "listed  seoirities"  in 
Nasdaq's  Marketplace  Rules. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  5,  2001. ^  The 
Commission  received  no  comments  on 
the  proposal.  On  December  18,  2001,  the 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change.* 

n.  Description 

The  Exchange  has  proposed  to  amend 
the  description  of  the  market 
capitalization  listing  standard  to  market 
value  of  listed  seciuities.  One  of  the 
standards  xmder  which  issuers  can 
qualify  for  listing  on  The  Nasdaq 
National  Market  ("National  Market")  is 
to  have  a  market  capitalization  of  at 
least  $75,000,000.  Issuers  may  also 
qualify  for  continued  inclusion  on-the 
National  Market  with  at  least 
$50,000,000  in  market  capitalization. 
The  minimum  market  capitalization 
standards  for  initial  and  continued 
inclusion  on  The  Nasdaq  SmallCap 


M5U.S.C78s(bM3)(A). 
«>  17  CFR  240.19b-»{n(6). 


"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Conunission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f).  The  Commission  notes  that,  should 
cases  arise  where  approval  of  an  MC-400 
application  for  relief  firom  NASD  eligibility 
requirements  does  not  reasonably  fall  within  the 
scope  of  Rule  9522  as  amended  by  this  proposed 
rule  change,  the  NASD  must  file  a  proposed  rule 
change  to  amend  the  Rule. 

•2 17  CFR  200.30-3(a)(12). 


1 15  U.S.C.  78s(bMl)- 

2  17  CFR  240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  45116 
(November  28, 2001),  66  FR  63275  (December  5, 
2001). 

••  See  Letter  from  John  D.  Nachmann,  Senior 
Attorney,  Nasdaq,  to  Katherine  A.  England, 
Assistant  Director,  Division  of  Market  Regulation. 
Commission,  dated  December  17,  2001 
("Amendment  No.  1").  In  Amendment  No.  1,  the 
Exchange  requested  that  the  proposed  rule  change 
become  effective  on  )une  1,  2002. 
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Market  are  $50,000,000  and 
$35,000,000,  respectively. 

For  purposes  of  initial  listing 
eligibility,  Nasdaq  has  historic^ly 
interpreted  the  term  market 
capitalization  to  include  only  the  value 
of  listed  securities.  In  connection  with 
continued  listing  eligibility,  however, 
Nasdaq  has  also  considered  market 
capitalization  to  include  classes  of  non- 
redeemable  convertible  preferred  stock, 
provided  that  the  conversion  price  was 
"in  the  money."  According  to  Nasdaq, 
this  approach  has  created  uncertainty 
among  issuers  and  investors  as  to  the 
definition  and  application  of  the  market 
capitalization  listing  standard.  In 
addition,  Nasdaq's  Marketplace  Rules 
do  not  define  market  capitalization  and 
Nasdaq  believes  that  this  term  may  be 
thought  to  include  more  than  just  the 
value  of  listed  securities  or  non- 
redeemable  convertible  preferred  stock 
that  is  in  the  money. 

Accordingly,  Nasdaq  is  amending  the 
description  of  the  market  capitalization 
listing  standard  so  that  it  is  based  on  the 
market  value  of  listed  securities.  In 
conjunction  with  this  change,  Nasdaq 
also  is  adding  a  definition  of  the  term 
"listed  securities"  to  Nasdaq's 
Marketplace  Rules.  Nasdaq  believes  that 
these  modifications  will  clarify  for 
issuers  and  investors  that  initial  and 
continued  listing  eligibility  will  be 
based  only  upon  the  value  of  an  issuer's 
securities  that  are  quoted  on  Nasdaq  or 
listed  on  a  national  securities  exchange. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  wdth  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association.^  In  particular,  the 
Commission  believes  that  the  proposal 
is  consistent  with  the  requirements  of 
sections  15A(b)(6)  of  the  Act,^  which 
requires,  among  other  things,  that  the 
Association's  rules  are  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  believes  that  the  rule 
change  should  clarify  the  standards 
under  which  issuers  can  qualify  for 
listing  on  the  National  Market.  In 
particular,  the  rule  change  should 
clarify  for  issuers  and  investors  that 
initial  and  continued  listing  eligibility 
will  be  based  only  upon  the  value  of  an 


^In  approving  this  rule  proposal,  the  Commission 
has  considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

» 15  U.S.C  78o-3(b)(2)  and  (6). 


issuer's  securities  that  are  quoted  on 
Nasdaq  or  listed  on  a  national  securities 
exchange. 

IV.  Amendment  No.  1 

The  Commission  finds  good  caiise  for 
approving  Amendment  No.  1  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  In  Amendment  No.  1, 
Nasdaq  notified  the  Commission  that  in 
order  to  minimize  the  impact  of  the 
proposed  rule  change  on  existing 
issuers,  the  rule  will  go  into  effect  on 
Jime  1,  2002.  The  Commission  believes 
that  this  is  a  suitable  delay  to  allow 
issuers  listed  on  the  National  Market  to 
become  informed  of  the  rule  change  and 
prepare  accordingly.  Therefore,  the 
Commission  finds  that  granting 
accelerated  approval  to  Amendment  No. 
1  is  appropriate  and  consistent  with 
section  1 9(b)(2)  of  the  Act.  ^ 

V.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  Amendment  No. 
1,  including  whether  it  is  consistent 
with  the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2001-84  and  should  be 
submitted  by  February  14,  2002. 

VI.  Conclusion 

For  all  of  the  aforemdhtioned  reasons, 
the  Conunission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  seciuities  exchange. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^  that  the 
proposed  rule  change  (SR-NASD-2001- 
84)  is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-1703  Filed  1-23-02;  8:45  am! 
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SECURMiES  AND  EXCHANGE 
COiMMISSiON 

[Release  No  34-45285;  File  No.  SR-NASD- 
2001-93] 

Self-Reguiatoiy  Organizationa;  Notice 
of  HIing  and  immediate  Effectiveneaa 
of  Propoaed  Rule  Change  by  National 
Aaaociation  of  Securltiea  Dealera,  inc.; 
Relating  to  Feea  Aaaociated  With  the 
Naadaq  Application  of  the  Prlmex 
Auction  Syatem^M 

January  15,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  December 
17,  2001,  the  National  Association  of 
Securities  Dealers.  Inc.,  ("NASD"  or 
"Association")  through  its  subsidiary 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
ni  below,  which  Items  have  been 
prepared  by  Nasdaq  has  designated  this 
proposal  as  one  constituting  a  fee  filing 
imder  section  19(b)(3)(A)  of  the  Act, 
which  renders  the  rule  effective  upon 
the  Commission's  receipt  of  this  filing. 
Nasdaq  will  not  assess  fees  pursuant  to 
this  fee  schedule  for  approximately  the 
first  three  months  after  the  Nasdaq 
application  of  the  Primex  Auction 
System  ("Primex"  or  "System")  is 
operational.^  Nasdaq  intends  to  begin 
assessing  fees  pursuant  to  this  fee 
schedule  beginning  on  April  1.  2002. 
However,  Nasdaq  will  issue  a  Head 
Trader  Alert  to  notify  users  of  the  exact 
date  it  will  begin  assessing  fees.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 


'15  U.S.C.  78s(b)(2). 
•  15  U.S.C.  78s(b)(2). 


»17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-«. 

^  As  described  above,  Nasdaq  will  not  assess  any 
fees  pursuant  to  the  fee  schedule  during  the  initial 
few  months  the  System  is  operating,  which  also 
means  Nasdaq  will  not  share  any  transaction  fees 
in  accordance  with  the  fee  schedule  during  such 
period.  However,  Primex  Trading  N.A.,  L.L.C..  an 
entity  independent  of  Nasdaq  and  the  licensor  of 
the  System,  has  indicated  it  will  pay  any  revenue 
sharing  amounts  earned  by  participants  during  such 
period. 
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I.  Self-Regulatory  Organizatioii's 
Statement  of  the  Terms  of  Substance  of 
.  the  Propc«ed  Rule  Change 

Nasdaq  is  proposing  to  amend  NASD 
Rule  7010  to  establish  the  fee  schedule 
for  Nasdaq's  application  of  the  Primex 
Auction  System.™  Below  is  the  text  of 
the  proposed  rule  change.  Proposed  new 


language  is  in  italics;  proposed 
deletions  are  in  brackets. 


7010.  System  Services 

(aHq)  No  changes. 

(r)  Nasdaq  Application  of  the  Primex 

Auction  System^^ 

The  following  charges  shall  apply  to 
the  use  of  the  Nasdaq  Application  of  the 
Primex  Auction  System: 


(1)  Transacticm  Charges: 

Execution  Services— for  all  participants: 

Order  entry : ;•;; 

Auction  Response  (per  share,  per  execution— $5.00  maxtmumj 

Ma/c/j/ng  Rights— Primex  Auction  Market  Markers  (PAMMs)  only: 

50  Percent  Match  - •• ••■•—. ;•;• 

Two-Cent  Match  (per  $hare,  per  retained  order— $2.50  Maximum. 
Revenue  Sharing— PAMMs  only: 

Each  order  executed:  *** 

(2)  Monthly  Access  fees:  j 
'        Software:  ' 

Workstation  license  or  unique  logon: 

Stations/logons  1-10 

Stations/logons  1 1-25 

Stations/logons  26  and  above  

Proprietary  interface  license: 

API  specification 

FIX  (customized  protocol) 

Network:  1 

Dedicated  line:  ' 

256K  primary  with  backup 

Installation/Uninstall 


No  fee. 
$.01. 

No  fee 
$.0025. 

Vs  of  traction  fee. 


Per  workstation  logon: 

$200. 

$100. 

$50. 
Per  license: 

$500. 

$500. 

Per  line: 
$1,564. 
$1,000  per  Nasdaq  Staff  site  visit. 


•This  fee  applies  to  both  Indications  and  "real-time"  Responses.  When  two  orders  match  directly,  a  fee  is  charged  to  the  party  that  en- 

'"  "^'hfs'K'^chSSed  in  the  event  a  PAMM  attaches  its  matching  right  to  an  order,  and  the  crowd  offers  two  cents  or  less  price  improve- 

" —^PaSd^toSMM  when  it  enters  an  order  that  interacts  with  crowd  interest  in  the  system.  Revenue  f  «i°8JPfe°"'y  »"  °'^"'  *" 
those  r^iit°esTwhkh  Ae  firm  is  registered  as  a  PAMM.  The  revenue  sharing  amounts  will  be  paid  on  a  quarterlyTjasis. 


n.  Self-Regulatory  Organiaation's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  far  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statementsL 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change  | 

1.  Purpose 

On  August  17,  2001,  Nasdaq  filed  a 
Form  PILOT  to  commence  operation  of 
the  Primex  System.*  The  System  is 
designed  to  replicate,  in  an  electronic 
form,  the  competitive  trading  crowd  that 


*The  Form  PILOT  was  amended  on  November 
26,  2001.  See  Letter  from  Peter  R.  Geraghty, 
Associate  General  Counsel,  Nasdaq,  to  John  Polise, 
Senior  Special  Counsel,  Division  of  Market 
Regulation,  Commission,  dated  November  26,  2001. 


is  associated  with  an  auction  market. 
The  System  is  completely  volimtary  and 
available  to  any  NASD  member  in  good 
standing.  Non-NASD  members  can 
access  the  System  through  an  NASD 
member  that  subscribes  to  Primex. 
Members  that  desire  access  to  the 
System  must  execute  the  necessary 
agreements  with  Nasdaq.  Members 
granted  access  to  the  System  are  referred 
to  as  Participants.  There  are  two  types 
of  Participants  in  Primex:  (1)  Crowd 
Participants,  and  (2)  Primex  Auction 
Market  Makers  ("PAMMs"). 

By  becoming  a  Participant,  members 
automatically  receive  the  right  to  trade 
as  Crowd  Participants.  Crowd 
Participants  can  view  aU  orders  exposed 
in  the  System;  interact  with  any  order 
put  to  auction  by  responding  to  the 
auction  using  all  of  the  System's 
response  tools;  submit  orders  to  be 
auctioned;  and  trade  as  principal,  agent, 
or  riskless  principal.  Crowd  Participants 
can  interact  with  orders  being  auctioned 
by  submitting  Indications,  which  are 
instructions  to  the  System  that  can 
reside  within  the  System  and 
automatically  respond  in  a  certain 
manner  to  an  auction  if  and  when 
orders  put  to  auction  are  available,  or  by 
submitting  a  Response.  A  Response  is 


an  individual  instruction  that  is  entered 
and  responds  in  "real  time"  to  orders 
being  auctioned.  A  firm  that  elects  to 
register  as  a  PAMM  has  the  same  rights 
and  entitlements  as  Crowd  Participants, 
but  because  they  elect  to  meet  other 
additional  qualifications,^  PAMMs  are 
entitled  to  additional  privileges.  For 
example,  PAMMs  are  entitled  to  use  the 
System's  automated  Match  Parameters 
allowing  them  to  participate  in  the 
execution  of  their  own  customer  orders 
submitted  to  the  System  [e.g.,  the  Two 
Cent  Match  Parameter  or  the  50%  Match 
Parameter  6).  PAMMs  also  are  entitled  to 


s  The  requirements  to  become  and  maintain 
registration  as  a  PAMM  are  contained  in  NASD 
Rule  5020.  In  general,  a  PAMM  for  a  particular 
security  eligible  for  trading  in  the  System  must  be 
either:  (1)  A  Nasdaq  market  maker  in  the  security, 
if  the  security  is  listed  on  Nasdaq;  or  (2)  a 
Consolidated  Quotation  System  market  maker,  if 
the  security  is  listed  on  an  exchange.  PAMMs  may 
retain  their  PAMM  status  for  a  prospective  calendar 
quarter  provided  they  had  qualified  by  submitting 
to  the  System  a  minimum  percentage  of  certain 
order-types  in  the  previous  calendar  quarter,  as 
detailed  in  NASD  Rule  5020.  There  never  is  any 
requirement  for  participants  to  register  as  a  PAMM 
or  to  submit  any  amount  of  orders  at  any  time. 

»  A  complete  description  of  the  matching 
parameters  and  their  operation  are  contained  in 
NASD  Rule  5014.  Generally,  however,  when  a 
PAMM  submits  an  order  to  the  System  with  the 
50%  Match  parameter,  the  order  will  be  executed 
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revenue  sharing,  allovdng  PAMMs  to 
share  in  the  transaction  fee  paid  by 
other  participants  when  such 
participants  execute  against  an  order 
submitted  to  auction  by  a  PAMM. 

Nasdaq  will  impose  monthly  fees  to 
access  the  System.  These  fees  vary 
based  on  the  method  chosen  by  the 
Participant  to  access  the  System.  The 
System  will  operate  on  a  network  that 
is  independent  from  Nasdaq's  other 
existing  systems  [e.g.,  SuperSoes^M). 
Primex  Participants  will  be  charged  a 
monthly  fee  for  this  independent 
network.  In  addition.  Participants  will 
be  charged  for  each  visit  by  Nasdaq  stafi' 
to  install,  or  uninstall,  software  or 
hardware  necessary  to  access  the 
System. 

In  addition  to  monthly  charges, 
Nasdaq  will  impose  fees  based  on  orders 
executed  through  the  System.  As  set 
forth  in  the  schedule  of  fees,  no  fee  is 
charged  for  submitting  an  order  to 
auction,  and  in  general  no  fee  is  charged 
to  have  such  orders  executed.^ 
Execution  fees  are  only  charged  against 
Participants  that  extract  liquidity  by 
responding  to,  and  executing  against, 
orders  submitted  for  auction.  This 
execution  fee  is  a  penny  per  share  with 
a  maximum  charge  of  $5.00  per 
execution.  Accordingly,  the  fee  would 
be  charged  to  a  Participant  for  any 
execution  resulting  from  that 
Participant's  Indication  or  real-time 
Response  that  interacted  with  an  order 
put  to  auction. 

In  addition,  and  as  discussed  above, 
PAMMs  have  the  option  of  attaching 
certain  matching  rights  on  orders  they 
submit  to  the  System.  Nasdaq  will 
impose  a  fee  when  a  PAMM  utilizes  the 
Two-Cent  Match  feature  and  retains  an 
order  for  execution.  In  such 
circumstances,  the  PAMM  will  be 
charged  $.0025  per  share,  with  a  $2.50 
maximum  per  retained  order.  If  the 
PAMM  does  not  retain  the  order 
because  the  order  is  executed  against 
the  Crowd  Participant(s)  who  has 
offered  more  that  two  cents  of  price 
improvement,  there  is  no  charge  to  the 
PAMM.  Instead,  Nasdaq  will  share  with 
the  PAMM  one-third  of  the  transaction 
fee  collected  for  such  transaction. 
Nasdaq  has  decided  to  share  the 
transaction  fee  in  these  circumstances  to 


against  any  interest  by  the  Crowd  that  satisfies  the 
order  during  its  exposure  at  the  price(s)  and  size  of 
such  Crowd  interest,  for  no  more  than  50%  of  the 
order.  Any  execution  with  the  Crowd  will 
immediately  cause  the  System  to  provide  the  order 
with  an  additional  execution  of  like  size  and  price 
against  the  PAMM  that  entered  the  order. 

^  The  one  exception  is  where  an  order  submitted 
to  auction  directly  meets  and  interacts  with  another 
order  submitted  to  auction,  in  which  case  the 
second  order  is  treated  as  a  Response,  and  is 
charged  a  fee  accordingly. 


encourage  PAMMS  to  submit  orders  for 
auction  in  the  System.  The  revenue 
sharing  amounts  will  be  paid  on  a 
quarterly  basis. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A(b)(5)  of  the 
Act  ^  in  that  the  proposed  fees  provide 
for  the  equitable  allocation  of  reasonable 
fees  among  members.  The  fees  apply 
equally  to  all  Participants  in  the  System, 
based  upon  the  category  the  member  has 
chosen  to  participate  in  the  System.  All 
members  in  the  same  category  of 
Participant  (e.g.,  PAMM)  are  subject  to 
the  same  fees. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither  . 
solicited  nor  received. 

in.  Date  of  Effectiveness  of  the     - 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  upon  filing  pursuant  to  section 
19(b)(3)(A)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder '"  in  that  it  establishes  the 
fee  schedule  for  the  use  of  a  Nasdaq 
system. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
the  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.  ^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  Uie  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 


the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fix)m  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  the  file 
number  SR-NASD-2001-93  and  should 
be  submitted  by  February  14,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority." 

Margaret  H.  McFarland, 

Deputy  Secretary^ 

(FR  Doc.  02-1705  Filed  1-23-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45301;  File  No.  SR-PCX- 
2001-45] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Granting 
Approval  to  Proposed  Rule  Change 
Relating  to  Inacthfs  Lessors'  Eligibility 
To  Serve  on  the  Board  of  Governors 

January  17,  2002 

On  December  7,  2001,  the  Pacific 
Exchange.  Inc.  ("PCX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act") '  and  Rule 
19b— 4  thereunder.2  a  proposed  rule 
change  to  amend  Article  III.  Section  2(b) 
of  the  PCX  Constitution  and  PCX  Rule 
1.1(h)  to  provide  for  the  eligibility  of 
inactive  lessors  to  serve  on  the  PCX 
Board  of  Governors  ("Board"). 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  17.  2001.^  The 
Commission  notes  that  the  proposed 
rule  change  was  noticed  for  a  15-day 
comment  period,  and  the  Commission 
received  no  comments  regarding  the 
proposed  rule  change. 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 


« 15  U.S.C.  78k-l(b)(5). 
9  15U.S.C.  78s(b)(3)(A). 
'017  CFR  240.19b-t(0(2). 


"  17  CFR  2O0.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
'17jCFR240.19b-4. 

^  See  Securities  Exchange  Act  Release  No.  45144 
(December  10,  2001).  66  FR  65015. 
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Act  and  the  rules  and  regulations 
thereunder  appUcable  to  a  national 
securities  exchange.*  Specifically,  the 
Commission  finds  that  the  proposal  to 
clearly  estabUsh  that  PXC  inactive 
lessors  are  eligible  to  serve  on  the  PCX 
Board  is  consistent  with  Setrtion  6(b)(5) 
of  the  Act.s  because  it  is  designed  to 
promote  just  and  equitable  principals  of 
trade  and  to  protect  investors  and  the 
pubUc  interest.  Inactive  lessors  have  a 
financial  interest  in  the  activities  of  the 
Board  and  the  Exchange  due  to  their 
ownership  of  an  Exchange  membership. 
The  Commission  finds  that  allowing 
inactive  lessors  to  serve  on  the  Board  is 
a  £ur  and  reasonable  practice  to  provide 
inactive  lessors  and  their  interests  to  be 
represented  on  the  Board. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.e  that  the 
proposed  rule  change  {SR-PCX-2001- 
45)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 
).  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  02-1741  Filed  1-23-02;  8:45  am] 
CODE  •OIO-OI-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

tnilHH  No.  34-45295;  Hto  No.  SR-Ptilx- 
20IM(-03] 

S«IH)egulatory  Organizations;  Notice 
of  Fpig  and  Immediate  Effectiveness 
of  Propoaad  Rule  Change  by  ttie 
Ptiiladalphia  Slock  Exchange,  Inc.  To 
Exiand  a  PACE  Order  Execution  and 
Price  Protection  Pilol  Program 

January  16, 2002.  I 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  January  8, 
2002.  the  Philadelphia  Stock  Exchange, 
toe.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  HI  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  field  this  proposal  imder 
section  19(b)(3)(A)  of  the  Act,3  and  Rule 


19b-4(f)(6)'»  thereunder,  which  renders 
the  proposal  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend 
through  April  1 5 ,  2002  its  PACE 
(Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  System)  ^  order  execution  and 
price  protection  pilot  program  ("pilot"). 
The  pilot,  which  is  foimd  in 
Supplementary  Material  .05  and 
.07(c)(ii)  to  Phlx  Rule  229,  incorporates 
decimal  pricing  into  two  PACE 
provisions — immediate  execution  of 
certain  market  orders  through  the  Public 
Order  Exposure  System  ("POES")  and 
mandatory  double-up/double-down 
price  protection  for  equities  trading  in 
decimals.  The  pilot  has  been  in  effect 
since  August  25,  2000.^  The  only 
substantive  change  proposed  in  this 
filing  is  to  extend  the  date  of 
effectiveness  of  the  pilot  through  April 
15,  2002.  The  text  of  the  proposed  rule 
change  is  available  at  the  Phlx  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,,  set 
forth  in  sections  A,  B,  and  C  below,  of 


*  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 

»15U.S.C7«HbM5). 

•15U.S.C.  78s(b)(2). 

717C3Tl20O.3O-3(a)(12). 

>  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

M5  U.S.C.  78s(b)(3)(A). 


*  17  CFR  240.19b-4(fl(6).  The  Phlx  requested  that 
the  Commission  waive  the  5-day  prefiling  notice 
requirement,  and  the  30-day  operative  delay. 

5  PACE  is  the  Phlx's  automated  order  routing, 
delivery,  execution  and  reporting  system  for 
equities. 

»The  pilot  was  established  in  SR-Phlx-00-08. 
See  Securities  Exchange  Act  Release  No.  43206 
(August  25,  2000),  65  FR  53250  (September  1. 
2000).  The  pilot  has  been  extended  several  times, 
most  recently  through  January  14,  2002.  See 
Securities  Exchange  Act  Release  Nos.  44185  (April 
16,  2001),  66  FR  20511  (April  23,  2001)(SR-Phlx- 
2001-20);  44818  (September  19,  2001),  66  FR  49240 
(September  26,  2001)(SR-Phlx-2001-81):  and 
45079  (November  19,  2001),  66  FR  59292 
(November  27,  2001)(SR-Phlx-2001-102).  The 
price  improvement  portion  of  the  pilot  program 
(Supplementary  Material  .07(c)(i)  to  Rule  229)  has 
been  replaced  by  a  price  improvement  pilot 
program  with  an  automatic  price  improvement 
feature  based  on  decimal  trading,  including  a 
percentage  of  the  spread  between  the  bid  and  the 
offer.  See  Securities  Exchange  Act  Release  No. 
43901  (January  30,  2001),  66  FR  8988  (February  5, 
2001)(SR-Phlx-2001-12). 


the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  extend  the 
pilot  through  April  15,  2002.  No  other 
substantive  changes  are  proposed  at  this 
time. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6  of  the  Act  ^  in  general,  and  in 
particular,  with  section  6(b)(5),8  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EfEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Because  the  foregoing  proposed  rule 

change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
piursuant  to  section  19(b)(3)(A)  of  the 
Act  9  and  Rule  19b-4(f)(6)  thereunder." 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  fiutherance  of  the 
purposes  of  the  Act. 

Tne  Exchange  has  requested  that  the 
Conunission  waive  the  5-day  pre-filing 


'  15  U.S.C.  78f. 
»15U.S.C.78f(b)(5). 
915U.S.C.  78s(b)(3)(A). 
'017  CFR  240.19b-4(f)(6). 
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notice  requirement,  and  accelerate  the 
operative  date.  The  Commission  finds 
good  cause  to  waive  the  pre-filing  notice 
xequirement,  and  to  designate  the 
proposal  to  be  both  effective  and 
operative  upon  filing  because  such 
designation  is  consistent  with  the 
protection  of  investors  and  the  public 
interest.  Waiver  of  these  requirements 
will  allow  the  pilot  to  continue 
uninterrupted  through  April  15,  2002. 
For  these  reasons,  the  Commission  finds 
good  cause  to  designate  that  the 
proposal  is  both  effective  and  operative 
upon  filing  with  the  Commission." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  the  file 
number  SR-Phlx-2002-03,  and  should 
be  submitted  by  February  14,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-1700  Filed  1-23-02;  8:45  am) 

BILUNG  COOE  8010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45288;  File  No.  SR-Phlx- 
2001-107] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  Philadelphia  Stock  Exchange,  Inc., 
Relating  to  an  Extension  of  the  Interim 
Intermarket  Linkage  Program 

January  16,  2002. 

On  November  29,  2001,  the 
Philadelphia  Stock  Exchange,  Inc. 
("Phlx"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and 
Rule  19b— 4  thereunder,^  a  proposed  rule 
change  seeking  to  extend  the  pilot 
program  authorizing  implementation  of 
"interim  linkages"  with  the  other 
options  exchanges  until  April  1,  2002.^ 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  December  12,  2001.''  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereimder 
applicable  to  a  national  securities 
exchange  5  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  should  enable  investors  effecting 
transactions  on  the  Phlx  to  obtain  better 
prices  displayed  on  the  other  exchanges 
and  therefore  is  consistent  with  the 
objects  of  section  6(b)(5)  under  the  Act  ^ 
which  requires  that  exchange  rules  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  &«e  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

It  Is  Therefore  Ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.«  that  the 


"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  IS 
U.S.C.  78c(f). 

"  17  CFR  200.3O-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

2  17CFR24&-19b-4. 

^On  May  16.  2001,  the  Commission  issued  a 
notice  of  filing  and  immediate  effectiveness  of  a 
pilot  program  submitted  by  the„Phlx  authorizing  the 
implementation  of  an  interim  linkage.  See 
Securities  Exchange  Act  Release  No.  44311.  66  FR 
28768  (May  24,  2001). 

*  See  Securities  Exchange  Act  Release  No.  45132 
(December  5,  2001),  66  FR  64330. 

^  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  IS  U.S.C.  78c(f). 

•  16  U.S.C.  78f. 

'15  U.S.C  78fni)(5). 
« 15  U.S.C.  78s(b)(2). 


proposed  rule  change  {SR-PHLX-2001- 
107)  be,  and  hereby  is  approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary'. 

(FR  Doc.  02-1701  Filed  1-23-02;  8:45  am] 
BILUNG  COOE  S010-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45289;  File  No.  SR-Phlx- 
2001-117] 

Self-Regulatory  Organlzattons;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc., 
Relating  to  an  Increase  to  ttte 
Exchange  Technology  Fee 

January  16.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act"),i  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  December  20,  2001,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  ft-om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
schedule  of  dues,  fees,  and  charges  to 
increase  its  technology  fee  applicable  to 
all  members  and  foreign  currency 
options  participants  not  also  holding 
legal  title  to  a  Phbc  membership  from 
the  cvurent  charge  of  $100.00  per  month 
to  $150.00  per  month.  The  text  of  the 
proposed  rule  change  is  available  at  the 
principal  offices  of  the  Phlx  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  the  basis 
for,  the  proposed  rule  change  and 
discussed  any  comments  it  received  on 
the  proposed  rule  change.  The  text  of 


9 17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 
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these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  fcHth  in  Sections  A,  B.  and  C  below, 
of  the  most  significant  aspects  of  such 
statfflnents. 

A,  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
StatuUxy  Basis  for.  the  Proposed  Rule 
Change 

1.  Putpose 

Cunently.  the  Exchange  charges  a 
monthly  technology  fee  on  its  members 
and  fiKeign  currency  options 
participants  that  are  not  also  holding 
legal  title  to  a  Phlx  membership.  This 
charge  of  $100.00  per  month  was 
instituted  in  March  of  1997  at  the  rate 
of  $100.00  to  cover  system  software 
modifications,  specific  systems 
development  (maintenance)  costs, 
IncroBsed  costs  associated  with  the 
Securities  Industry  Automation 
Cbrpcxation.  and  the  Options  Price 
Reporting  Authority  communication 
changes  and  ongoing  system 
maintenance  charges.'  Over  the  four 
and  one  half  years  since  the  technology 
fee  was  instituted,  the  complexity  and 
expansion  oi  the  software  and  ha^ware, 
such  as  LANs,  servers,  and 
communicatians  systems  (both  wireless 
and  hardyrired/tethered)  has  increased 
to  serve  the  membership  and  the 
investing  public.  The  Exchange's  Board 
bdieves  an  increase  to  the  tedmology 
fee  is  reasonable  and  necessary  to 
suppcKt  the  ongoing  efforts  and 
deployment  of  technology  on  the 
trading  floors  to  facilitate  trading. 

The  technology  fee  was  instituted  to 
capture  costs  associated  with  system 
developmoit  costs  associated  with  new 
risk  management  systems,  order 
lymdling  rule  revisions,  specialized 
quote  feeds,  and  new  products.  Over  the 
past  four  plus  years,  the  Exchange's 
software  and  hardware  systems  have 
grown  in  order  to  process  increased 
trading,  resulting  in  mora  systems 
maintwia""*  oosts.  The  proposed 
increase  in  the  technology  fee  is 
necessary  to  allow  the  Exchange  to 
continue  to  operate  its  automated 
systems  and  compete  with  the  other 
market  oentns  in  oBeting  new 
technology  features  to  facilitate  trading. 


2.  Statutocy  Basis 

The  Exchange  believes  that  the 
{Hoposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.*  in  general,  and 
furthers  tiw  objectives  of  section  6(b)(4) 


of  the  Act.s  in  particular,  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  result  in 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  6  and  Rule  1 9b-4(f)(2) 
thereunder.7  as  establishing  or  changing 
a  due,  fee,  or  other  charge.  At  any  time 
within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  siunmarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate,  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.8 
IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conunission,  and  all  wrritten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  PubUc  Reference 
Room.  Copies  of  such  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Plilx-2001-117  and  should  be 
submitted  by  February  14.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  02-1704  Filed  1-23-02;  8:45  am) 
BNJJNG  CODE  S010-01-^ 


DEPARTMENT  OF  STATE 
[Public  Notice  3890] 

30-Day  Notice  of  Proposed  Information 
Collection:  Proposal  Submission 
instructions:  Department  of  State 
Forms  DS-2011.  DS-2012,  DS-2013, 
DS-2014,  DS-2015,  DS-2016,  DS-2017, 
and  DS-2018  (0MB  Control  #1405- 
0115) 

action:  Notice. 


*  See  Socuritiw  Exchange  Act  Release  No.  38394 
(ManJi  12. 19B7),  62  FR  13204  (March  19. 1997). 
«15U.S.a78tlb). 


5  15U.S.C78f(b)(4). 
« 15  U.S.C.  78a(bK3)(A). 
'  17  CFR  240.19b-4{{)(2). 
»  See  Section  19(b)(3)(C)  of  the  Act,  15  U.S.C 
78s(b)(3)(C). 


SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement  of  a 
currently  approved  collection. 
Originating  Office:  ECA-HP/EX. 
Titie  of  Information  Collection: 
Proposal  Submission  Instructions  (PSI). 
Frequency:  40  times  a  year  (average), 
coincidental  with  Request  for  Grant 
Proposal  competitions  published  in  the 
Fetteral  Register. 

Form  Number:  DS-2011,  DS-2012. 
DS-2013.  DS-2014.  DS-2015,  DS-2016, 
DS-2017.  DS-2018. 

Respondents:  Public  and  private  non- 
profit organizations  meeting  the 
provisions  described  in  IRS  Code 
section  26  USC  501(c)(3). 

Estimated  Number  of  Respondents: 
Approximately  800  proposals  will  be 
submitted  to  the  Bureau  annually, 
accompanied  by  the  Proposal 
Submission  Instructions  (PSI). 

Average  Hours  Per  Response:  20 
hours  per  response. 

Total  Estimated  Burden:  14.000 
hours. 

PubUc  comments  are  beirqg  solicited 
to  permit  the  agency  to: 


■  17  CFR  200.3O-3(a)(12). 
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•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  .utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION:  Copies  of  the 
proposed  information  collection  and 
supporting  documents  may  be  obtained 
fi-om  ECA-nP/EX/PM,  301  4th  Street, 
SW,  (202)  619-5416,  U.S.  Department  of 
State.  Washington.  DC  20547.  Public 
comments  and  questions  should  be 
directed  to  the  State  Department  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB). 
Washington,  DC  20530,  who  may  be 
reached  on  202-395-3897. 

Dated:  November  29, 2001. 
David  Whitten, 

Executive  Director,  Bureau  of  Educational 
and  Cultural  Affairs,  Department  of  State. 
[FR  Doc.  02-1803  Filed  1-23-02;  8:45  am] 
BILUNQ  CODE  4710-06-U 


DEPARTMENT  OF  STATE 
[Public  Notice  3894] 

Bureau  of  Consular  Affairs,  Passport 
Servl<ies;  30-Oay  NoUce  of  Information 
Collection:  Form  DS-11,  Application 
for  Passport/ReglstFation  (OMB 
Control  #1405-0004) 

AGENCY:  Department  of  State. 
ACnON:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval  in  accordance  with 
the  Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Regular — 
Reinstatement,  without  change,  of 
previously  approved  collection  for 
which  approval  has  expired. 

Originating  Office:  Bureau  of  Consular 
Affairs,  CA/PPT/PO/FC. 


Title  of  Information  Collection: 
Application  for  Passport/Registration. 

Frequency:  On  Occasion. 

Fonn  Number:  DS-11. 

Respondents:  Individuals  or 
Households. 

Estimated  Number  of  Respondents: 
6.5  million. 

Average  Hours  Per  Response:  Va  hr. 
(20  minutes). 

Total  Estimated  Burden:  2,166,666 
hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  Ae  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  AOOmONAL  MFORMATION:  Copies  of 
the  proposed  information  collection  and 
supporting  documents  may  be  obtained 
from  Margaret  A.  Dickson,  CA/PPT/FO/ 
FC,  Department  of  State,  2401  E  Street, 
NW.  Room  H904,  Washington,  D.C. 
20522,  and  at  202-663-2460.  Public 
comments  and  questions  should  be 
directed  to  the  State  Department  Desk 
Officer,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Washington,  DC  20530,  who  may  be 
reached  on  202-395-3897. 

Dated:  December  20,  2001. 
Geoi^gia  A.  Rogers, 

Deputy  Assistant  Secretary,  Bureau  of 
Consular  Affairs,  Department  of  State. 
[FR  Doc.  02-1805  Filed  1-23-02;  8:45  am] 
BIUMG  COOC  4710-06-P 


DEPARTMENT  OF  STATE 
[PuMIc  Notice  3895] 

Culturally  Significant  Objects  Imported 
for  Exhii3ltion;  Detemnlnations:  "The 
Age  of  Impressionism:  European 
Masterpieces  From  Ordrupgaard, 
Copenhagen" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 


October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructiuing  Act  of  1998  (112  Stat. 
2681.  etseq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19.  1999, 
as  amended,  1  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"The  Age  of  Impressionism:  European 
Masterpieces  from  Ordrupgaard, 
Copenhagen"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  1 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at  The 
Walters  Art  Museum,  Baltimore,  MD, 
bom  on  or  about  February  17,  2002, 
through  May  26,  2002,  the  Metropolitan 
Museum  of  Art,  New  York,  NY  from  on 
or  about  June  17.  2002,  through 
September  8,  2002,  and  the  Museum  of 
Fine  Arts.  Houston,  TX,  from  on  or 
about  October  6.  2002,  through  January 
5,  2003,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  David  S. 
Newman,  Attorney- Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6982).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  S.W.,  Room  700, 
Washington,  D.C.  20547-0001. 

Dated:  January  17,  2002. 
Brian  Sexton, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  Department  of  Slate. 
[FR  Doc.  02-1806  Filed  1-23-02;  8:45  am] 
BRAJMQ  COOC  4no-«a-u 


DEPARTMENT  OF  STATE 

[Public  Notice  3896] 

Culturally  Significant  OI}|ects  Importsd 
for  Exhibition  Determinations:  "Tlie 
Sacred  Spaces  of  Pieter  Saenredam" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  etseq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
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October  1. 1999  (64  FR  56014),  and 
Delegation  of  Authority  No.  236  of 
October  19. 1999  (64  FR  57920),  as 
amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition, 
"The  Sacred  Spaces  of  Pieter 
Saenredam,"  imported  from  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance. 
These  objects  are  imported  pursuant  to 
loan  agreements  with  the  foreign 
lenders.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  the  J.  Paul  Getty  Museum.  Los 
Angeles,  California,  from  on  or  about 
April  16,  2002,  to  op  or  about  July  7, 
2002,  and  at  possible  additional  venues 
yet  to  be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997.  and 
the  address  is  United  States  Department 
of  State,  SA-44,  Room  700,  301  4th 
Street,  S.W.,  Washington,  DC  20547- 
0001. 

Dated:  January  17,  2002. 
Brian  |.  Sexton, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  Department  of  State. 
(^  Doc.  02-1807  Filed  1-23-02;  8:45  am] 
BNJJNG  CODE  4710-4»-P 


DEPARTMENT  OF  STATE 
[PubNe  Notice  3893] 


BuTMu  Of  Nonproliferation;  Imposition 
of  NonproUtoration  Measures  Against 
Three  Chineee  Entities,  inciuding  Ban 
on  U^  Government  Procurement 

agency:  Department  of  State. 
action:  Notice. 


summary:  a  determination  has  been 
made  that  three  Chinese  entities  have 
engaged  in  activities  that  require  the 
imposition  of  measures  pursuant  to 
section  3  of  the  Iran  Nonproliferation 
Act  of  2000. 

EFFECTIVE  DATE:  January  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
general  issues:  Pamela  K.  Roe,  Office  of 
Chemical,  Biological  and  Missile 
Nonproliferation,  Bureau  of 
Nonproliferation,  Department  of  State, 
(202-647-1142).  On  U.S.  Government 
pitxnuement  ban  issues:  Gladys  Gines, 
Office  of  the  Procurement  Executive, 
Department  of  State.  (703-516-1691). 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  sections  2  and  3  of  the  Iran 
(lonproliferation  Act  of  2000  (Pub.  L. 


106-178),  the  U.S.  Government 
determined  on  January  11,  2001,  that 
the  measures  authorized  in  section  3  of 
the  Act  shall  apply  to  the  following 
foreign  entities  identified  in  the  report 
submitted  pursuant  to  section  2(a)  of  the 
Act: 

Liyang  Chemical  Equipment  (China) 
and  any  successor,  sub-unit,  or 
subsidiary  thereof. 

Q.C.  Chen  (China). 

China  Machinery  and  Electric 
Equipment  Import  and  Export  Company 
and  any  successor,  sub-unit,  or 
subsidiary  thereof. 

Accordingly,  pursuant  to  the 
provisions  of  the  Act,  the  foUovdng 
measures  are  imposed  on  these  entities: 

1.  No  department  or  agency  of  the 
United  States  Government  may  prociue, 
or  enter  into  any  contract  for  the 
procurement  of,  any  goods,  technology, 
or  services  from  these  foreign  persons. 

2 .  No  department  or  agency  of  the 
United  States  Government  may  provide 
any  assistance  to  the  foreign  persons, 
and  these  persons  shall  not  be  eligible 
to  participate  in  any  assistance  program 
of  the  United  States  Government; 

3.  No  United  States  Government  sales 
to  the  foreign  persons,  of  any  item  on  the 
United  States  Mimitions  List  (as  in 
effect  on  August  8, 1995)  are  permitted, 
and  all  sales  to  these  persons  of  any 
defense  articles,  defense  services,  or 
design  and  construction  services  under 
the  Arms  Export  Control  Act  are 
terminated;  and, 

4.  No  new  individual  licenses  shall  be 
granted  for  the  transfer  to  these  foreign 
persons  of  items,  the  export  of  which  is 
controlled  under  the  Export 
Administration  Act  of  1979  or  the 
Export  Administration  Regulations,  and 
any  existing  such  licenses  are 
suspended. 

These  measures  shall  be  implemented 
by  the  responsible  departments  and 
agencies  of  the  United  States 
Government  and  will  remain  in  place 
for  two  years,  except  to  the  extent  that 
the  Secretary  of  State  or  Deputy 
Secretary  of  State  may  subsequently 
determine  otherwise.  A  new 
determination  will  be  made  in  the  event 
that  circumstances  change  in  such  a 
manner  as  to  warrant  a  change  in  the 
duration  of  sanctions. 

Dated:  January  16.  2002. 
Vann  H.  Van  Diepen, 

Acting  Assistant  Secretary  of  State  for 
Nonproliferation,  Department  of  State. 
[PR  Doc.  02-1804  Filed  1-23-02;  8:45  am] 

BILUNG  CODE  4710-25-P 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP);  Consideration  of  Two  Petitions 
To  Alter  AGOA  Benefits  for  Canned 
Pears  and  Manganese  Metal;  Notice  of 
Review  Timetable  and  Public  Hearings 
Regarding  These  Petitions 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 


summary:  The  Trade  Policy  Staff 
Committee  (TPSC)  provides  this  notice 
to  identify  the  Harmonized  Tariff 
Schedule  of  tiie  United  States  (HTS) 
numbers  of  two  articles  proposed  for 
designation  or  termination  as  GSP- 
eligible  articles  when  imported  from 
African  Growth  and  Opportunity  Act 
(AGOA)  beneficiary  coimtries  (see 
ANNEX).  This  notice  also  sets  forth  the 
timetable  for  public  hearings  for  GSP 
Subcommittee  consideration  in 
reviewing  the  articles  for  GSP  eligibility, 
and  the  procedures  for  further  public 
comment. 

FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative,  Room 
F220, 1724  F  Street,  NW.,  Washington, 
DC  20508.  Telephone:  (202)  395-6971. 
SUPPLEMENTARY  INFORMATION:  Thet^SP 
program  grants  duty-free  treatment  to 
designated  eligible  articles  imported 
bom  designated  beneficiary  developing 
countries.  The  GSP  program  is 
authorized  by  Tide  V  of  the  Trade  Act 
of  1974,  as  amended  (19  U.S.C.  2461  et 
seq.).  The  GSP  program  was 
implemented  by  Executive  Order  11888 
of  November  24, 1975,  and  modified  by 
subsequent  Executive  Orders  and 
Presidential  Proclamations.  Legislation 
amending  the  GSP  program  to,  inter 
alia,  extend  GSP  benefits  to  AGOA 
beneficiaries  through  September  30, 
2008,  was  signed  by  the  President  on 
May  18,  2000  (19  U.S.C.  2462-67). 

In  a  notice  dated  April  13,  2001,  the 
United  States  Trade  Representative 
(USTR)  initiated  the  2001  GSP  Annual 
Review  and  announced  a  deadline  of 
June  13,  2001,  for  filing  petitions  (63  FR 
1893).  The  GSP  Subcommittee  of  the 
TPSC  has  considered  only  those 
petitions  involving  AGOA  benefits;  the 
GSP  program  remains  in  effect  for 
AGOA  beneficiaries,  notwithstanding 
the  expiration  of  the  GSP  program  for  all 
other  beneficiary  coimtries  on 
September  30,  2001. 

The  Annex  to  this  notice  sets  forth  the 
case  number,  U.S.  HTS  number,  change 
requested  and  petitioner  for  each  AGOA 
petition  that  has  been  accepted  for 
review. 
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Opportunities  for  Public  Comment  and 
Inflection  of  Comments 

The  GSP  Subcommittee  invites 
comments  in  support  of,  or  in 
opposition  to,  any  petition  which  is  the 
subject  of  this  notice.  Submissions 
should  comply  with  15  CFR  part  2007, 
including  sections  2007.0  and  2007.1. 
All  submissions  should  identify  the 
subject  article{s)  in  terms  of  the  current 
U.S.  HTS  nomenclature. 
.  Comments  should  be  submitted,  in 
English,  to  the  Chairman  of  the  GSP 
Subcommittee  by  facsimile  at  (202)  395- 
9481.  Information  submitted  will  be 
subject  to  public  inspection  by 
appointment  with  the  staff  of  the  USTR 
public  reading  room,  except  for 
information  granted  "Business 
Confidential"  status  pursuant  to  l-S  CFR 
2003.6,  and  other  qualifying  information 
submitted  in  confidence  pursuant  to  15 
CFR  2007.7.  If  the  document  contains 
confidential  information,  a  confidential 
version  of  the  submission  also  should  be 
submitted.  In  addition,  any  document 
containing  confidential  information 
should  be  clearly  marked 
"Confidential"  at  the  top  and  bottom  of 


each  page  of  the  dociunent.  The  version 
that  does  not  contain  confidential 
information  also  should  be  clearly 
marked  at  the  top  and  bottom  of  every 
page  (either  "Public  Version"  or 
"Nonconfidential").  Comments  should 
be  submitted  no  later  than  5  p.m.  on 
February  20,  2002. 

Notice  of  Public  Hearings 

Hearings  will  be  held  on  March  5, 
2002,  beginning  at  10  a.m.  at  the  Office 
of  the  United  States  Trade 
Representative.  Annex.  1724  F  Street. 
NW..  Washington.  DC  20508.  The 
hearings  will  be  open  to  the  public  and 
a  transcript  of  the  hearings  will  be  made 
available  for  public  inspection  or  can  be 
purchased  from  the  reporting  company. 
No  electronic  media  coverage  will  be 
allowed. 

All  interested  parties  wishing  to 
present  oral  testimony  at  the  hearings 
must  submit  the  name,  address,  and 
telephone  number  of  the  witnesses 
representing  their  organization  to  the 
Chairman  of  the  GSP  Subcommittee. 
Such  requests  to  present  oral  testimony 
at  the  public  hearings  should  be 


accompanied  by  a  written  brief  or 
statement,  in  English,  and  should  be 
received  by  5  p.m.  on  February  20. 
2002.  Oral  testimony  before  the  GSP 
Subcommittee  will  be  limited  to  five- 
minute  presentations  that  summarize  or 
supplement  information  contained  in 
the  briefs  or  statements  submitted  for 
the  record.  Post-hearing  and  rebuttal 
briefs  or  statements  should  conform  to 
the  regulations  cited  above  and  be 
submitted,  in  English,  no  later  than  5 
p.m.  on  March  2.  2002.  Interested 
persons  not  wishing  to  appear  at  the 
public  hearings  may  also  submit  pre- 
hearing written  briefs  or  statements  by 
5  p.m.  on  February  20,  2002.  and  post- 
hearing  and  rebuttal  written  briefs  or 
statements  by  March  20,  2002.. 
Comments  by  interested  persons  on  the 
U.S.  International  Trade  Commission 
(USITC)  Report  prepared  as  part  of  the 
product  review  should  be  submitted  in 
English,  by  5  p.m.  on  May  22.  2002. 

Jon  Rosenbaum, 

Assistant  USTR  for  Trade  and  Development 
and.  Chairman,  GSP  Subcommittee,  Trade 
Policy  Staff  Committee. 
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Annex 


Case 
Nuntwr 


HTS 
Subheading 


Article 


Petitioner 


(The  bracketed  language  in  this  Annex  has  been  included  only  to  clarify  the  scope  of  the  nunbered 
stttea^i^SNhiclTare  being  considered,  and  such  language  is  not  itself  intended  to  describe  articles 
which  are  under  consideration.) 

p,titin«  to  add  a  product  To  the  list  of  pHoibte  articles  for  the  Generalized  System  of  Preferences 
only  for  countries  dHionated  as  a  benefici;.rv  siA-Saharan  African  country  in  general  note  16  of  the 
Harmonized  Tariff  Schedule  of  the  United  States  (HTS). 

Manganese  and  articles  thereof,  including  waste  and 
scrap: 

[Waste  and  scrap] 
Other: 

Unwrought  manganese: 

Flake  containing  at  least  99. 5X  by 
weight  of  manganese 


2001-AGOA-1   8111.00.45  pt 


Inc. 


Eramet  Marietta 
Marietta,  OH; 

Manganese  Metal 
Company  (Pty)  Ltd 
South  Africa 


B   Petition  to  rfanave  a  product  from  the  list  of  articles  eligible  for  the  Generalized  System  of 


Preferences  otTiv  for  countries  designated  as  a  beneficiary  sub-Saharan  African  country  in  general  note 


16  of  the  HTS. 


2001-AGOA-2   2008.40.00 


Fruit,  nuts  and  other  edible  parts  of  plants, 
otherwise  prepared  or  preseryed,  whether  or  not 
containing  added  sugar  or  other  sweetening  matter 
or  spirit,  not  elsewhere  specified  or  included: 
Pears 


[FR  Doc.  02-1683  Filed  1-23-02;  8:45  amj 
BHXMG  CODE  3901-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Request  To 
Release  Airport  Property  at  ttie 
Abemalhy  Municipal  Airport, 
Abemattiy,  TX  i 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  request  to  release 
airport  property. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invite  public  comment  on  the  release  of 
land  at  the  Abemathy  Municipal 
Airport  under  the  provisions  of  section 
125  of  the  Wendell  H.  Ford  Aviation 
hivestment  Reform  Act  for  the  21st 
Century  (AIR  21). 

DATES:  Comments  must  be  received  on 
or  before  February  25,  2002. 

Addresses:  Comments  on  this 
application  may  be  mailed  or  delivered 
to  the  FAA  at  the  following  address:  Mr. 
Mike  Nicely,  Manager,  Federal  Aviation 
Admiilistration,  Southwest  Region 
Airports  Division,  Texas  Airports 
Development  Office,  ASW-650,  Fort 
Worth,  Texas  76193-0650. 


Northwest  Horticultural 

Council, 

Yakima,  UA; 
Pacific  Northwest  Canned 

Pear  Service, 

Yakima,  UA; 
California  Pear  Advisory 

Board, 

Sacramento,  CA; 
Washington-Oregon 

Canning  Pear  Assn., 

Yakima,  WA; 
Pacific  Coast  Producers, 

Lodi,  CA; 
Signature  Fruit  Co., 

LLC, 

San  Roman,  CA 


In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Frank 
Russell,  City  Manager,  at  the  following 
address:  City  of  Abemathy,  PO  Box  310, 
Abemathy,  Texas  79311. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Kimchi  Hoang,  Program  Manager, 
Federal  Aviation  Administration,  Texas 
Airports  Development  Office,  ASW- 
650,  2601  Meacham  Boulevard,  Fort 
Worth,  Texas  76193-0650,  Telephone: 
(817)  222-5681,  e-mail: 
Kimchi.Hoang&f aa.gov.  fax:  (817)  222- 

5989. 

The  request  to  release  property  may 
be  reviewed  in  person  at  this  same 
location. 
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SUPPLEMENTARY  INFORMATION:  The  FAA 
.  invites  public  comment  on  the  request 
to  release  property  at  the  Abemathy 
Municipal  Airport  under  the  provisions 
oftheAIR21. 

On  January  16,  2002,  the  FAA 
determined  that  the  request  to  release 
property  at  Abemathy  Municipal 
Airport,  submitted  by  the  City,  met  the 
procedural  requirements  of  the  Federal 
Aviation  Regulations,  part  155.  The 
FAA  may  approve  the  request,  in  whole 
on  in  part,  no  later  than  March  31,  2002. 

The  following  is  a  brief  overview  of 
the  request: 

The  City  of  Abemathy  requests  the 
release  of  211.355  acres  of  non- 
aeronautical  airport  property.  The  land 
is  part  of  a  War  Assets  Administration 
deed  of  airport  property  to  the  City  in 
1948.  The  fair  market  value  of  the  sale 
is  appraised  at  $31,700  to  be  used  for 
upgrading,  maintenance,  operation  and 
development  of  the  airport. 

Any  person  may  inspect  the  request 
in  person  at  the  FAA  office  listed  above 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  relevant  to  the 
application  in  person  at  the  City  Hall  of 
Abemathy,  telephone  number  (806) 
298-2546  or  at  the  Texas  Department  of 
Transportation,  Aviation  Division,  125 
E.  11th  Street,  Austin,  TX  78701-2483, 
Ms.  Sandra  Gaither,  telephone  number 
(512)  416-4544. 

Issued  in  Forth  Worth,  Texas  on  January 
16,  2002. 

Naomi  L.  Saunders, 

Manager,  Airports  Division. 

[FR  Doc.  02-1769  Filed  1-23-02;  8:45  am] 

BILUNG  CODE  4»10-13-M 


DEPARTMENT  OF  TRANSPORTATiON 

Federal  Highway  Adminiatration 

Environmentai  impact  Statement: 
Montgomery  County,  PA 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  will  be 
prepared  for  a  proposed  highway  project 
in  Montgomery  Coimty,  Pennsylvania. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  A.  Cheatham,  Division 
Administrator,  Federal  Highway 
Administration,  Pennsylvania  Division 
Office,  228  Walnut  Street,  Room  508, 
Harrisbiug,  PA  17101-1720,  Telephone 
(717)  221-3461  OR  Andrew  L.  Warren, 


District  Administrator,  Pennsylvania 
Department  of  Transportation,  District 
6-0,  7000  Geerdes  Blvd.,  King  of 
Prassia,  PA  19406,  (610)  205-6700. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Pennsylvania  Department  of 
Transportation  (PennDOT),  Montgomery 
County,  Chester  Coimty,  Upper  Marion 
Township,  Norristown  Borough, 
Bridgeport  Borough,  West  Norriton 
Township,  Lower  Providence 
Township,  Tredyffirin  Township, 
Schuylkill  Township  and  the  Delaware 
Valley  Regional  Planning  Commission 
will  prepare  and  Environmental  Impact 
Statement  (EIS)  to  identify  and  evaluate 
altematives  for  modifications  to  the  US 
Route  23  corridor  in  Montgomery 
County,  Pennsylvania.  The  proposed 
action  would  consider  improvements  in 
the  following  study  area:  north  of  the 
Schuylkill  River  to  include  Tropper 
Road  (PA  363),  Egypt  Road  and  Main 
Street  (Ridge  Pike);  west  to  US  422  and 
including  the  Valley  Forge  National 
Park;  south  along  US  202  and  east  along 
US  202  and  the  Dannehower  Bridge. 

Included  in  the  overall  project  will  be 
the  identification  of  a  range  of 
altematives  that  meet  the  identified 
project  needs,  and  supporting 
environmental  documentation  and 
analysis  to  recommend  a  selected 
alternative  for  implementation.  A 
complete  public  involvement  program  is 
included  as  part  of  the  project. 

Documentation  of  the  need  for  the 
project  is  being  prepared.  This  process 
will  identify  the  need  for  roadway 
improvements  through  the  study  area 
based  on  local  and  regional 
transportation  demand,  transportation 
system  linkage  and  continuity, 
geometric  criteria,  highway  safety,  and 
local  and  regional  community  planning. 

Altematives  that  will  be  considered 
may  include,  but  will  not  be  limited  to: 
No  Build;  Transportation  Systems 
Management  (TSM);  upgrade  existing 
PA  23  facility;  construction  on  new 
alignment;  upgrade  of  existing  roadway 
network  adjacent  to,  and  supplementing 
PA  23  corridor  traffic;  and  mass  transit 
infrastructiu'e  upgrades  and  increased 
service.  These  altematives  will  be  the 
basis  for  recommendation  of  altematives 
to  be  carried  forward  for  detailed 
environmental  and  engineering  studies 
in  the  EIS. 

Letters  describing  the  proposed  action 
and  soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies  and  to  private  organizations 
and  citizens  who  express  interest  in  this 
proposal.  Public  meetings  will  be  held 
in  the  area  throughout  the  study 
process.  Public  involvement  and  agency 


coordination  will  be  maintained 
throughout  the  development  of  the  EIS. 
To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  all  significant  issues  are 
identified,  comments  and  suggestions 
are  invited  firam  all  interested  parties.     ' 
Comment  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  FHWA  or  PennDOT  at  the 
address  provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on:  October  23,  2001. 
lames  A.  Cheatham, 
FHWA  Division  Administrator,  Harrisburg, 

[FR  Doc.  02-1696  Filed  1-23-02:  8:45  am] 
BILLING  CODE  4910-22-M 


DEPARTMENT  OF  THE  TREASURY 

Cystoma  Service 

Retraction  of  Revocation  and  Notice  of 
Cancellation 

AGENCY:  Customs  Service,  Department 
of  the  Treasury. 
ACTION:  General  notice. 

SUMMARY:  The  following  Customs  broker 
license  was  erroneously  included  in  a 
list  of  revoked  Customs  broker  licenses. 
The  license  listed  below  was  not 
revoked;  it  was  cancelled  due  to  death 
of  the  license  holder. 


Name 

License 

Port  Name 

Isidore  Cohen  

01668 

New  York 

December  17.  2001. 

Bonni  G.  Tischler, 

Assistant  Commissioner,  Office  of  Field 
Operations. 

[FR  Doc.  02-1788  Filed  1-23-02;  8:45  amj 

BILUNG  CODE  4820-02-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

Revocation  of  Customs  Brolcer  License 

agency:  JCustoms  Service,  Department 

of  the  Treasury. 

ACTION:  Customs  broker  lic^se 

revocation. 

SUMMARY:  Pursuant  to  section  641  of  the 
Tariff  Act  of  1930  as  amended  (19  USC 
1641)  and  the  Customs  Regulations  [19 
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CFR  111.45(a)],  the  following  Customs 
broker  Ucense  is  revoked  by  operation  of 
law. 


Name 

license 

Port 

Unimex  Brokerage,  Inc. 

12585 

El  Paso 

Dated:  December  20,  2001. 
Bonn!  G.  Tischler, 

Assistant  Commissioner.  Office  of  Field 

Operations. 

[FR  Doc.  02-1789  Filed  1-23-02;  8:45  am) 

BHJJNG  CODE  4aaCM»-P 


DEPARTMENT  OF  THE  TREASURY 

Inlamal  ReventM  Servlc* 

Proposed  Collection;  Comment 
Request  for  Fonn  8849 


agency:  hitemal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  pubUc  and 
other  Federal  agencies  to  itiae  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8849,  Claim  for  Refund  of  Excise  Taxes. 
DATES:  Written  comments  should  be 
received  on  or  before  March  25,  2002,  to 
be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5577, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  RJRTHER  INFORMATION  contact: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945.  Internal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  MF0RMAT10N: 

Title:  Gaim  for  Refund  of  Excise 
Tflxos 

OMB  Number:  1545-1420. 
Fonn  Number  8849. 
Abstmct:  Sections  6402,  6404, 
sections  301.6402-2,  301.6404-1,  and 
301.6404-3  of  the  r^ulations  allow  for 
refunds  of  taxes  (except  income  taxes) 
or  refund,  abatement,  or  credit  or 
interest,  penalties,  and  additions  to  tax 
m  the  event  of  errors  or  certain  actions 
by  the  IRS.  Form  8849  is  used  by 


taxpayers  to  claim  refunds  of  excise 
taxes. 

Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  individuals  or 
households,  and  not-for-profit 
institutions,  farms,  and  Federal,  state, 
local  or  tribal  govemsments. 

Estimated  Number  of  Respondents: 
125.292. 

Estimated  Time  Per  Respondent:  14 
hours,  42  minutes. 

Estimated  Total  Annual  Burden 
Hours;  1,841.954. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  the  collection  of  information 
displays  a  valid  OMB  control  niunber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  requued  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  14,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-1679  Filed  1-23-02;  8:45  am] 
MXING  CODE  4a3IMn-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8838 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasvuy. 

ACTION:  Notice  and  request  for 

comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  CurrenUy,  the  IRS  is 
soliciting  comments  concerning  Form 
8838,  Consent  To  Extend  the  Time  To 
Assess  Tax  Under  Section  367-Gain 
Recognition  Agreement. 
DATES:  Written  comments  should  be 
received  on  or  before  March  25,  2002,  to 
be  assured  of  consideration. 

ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Lamice  Mack. 
(202)  622-3179,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Consent  To  Extend  the  Time  To 
Assess  Tax  Under  Section  367-Gain 
Recognition  Agreement. 
OMB  Number:  1545-1395. 
Fonn  Number:  8838. 
Abstract:  Form  8838  is  used  to  extend 
the  statute  of  limitations  for  U.S. 
persons  who  transfer  stock  or  securities 
to  a  foreign  corporation.  The  form  is 
filed  when  the  transferor  makes  a  gain 
recognition  agreement.  This  agreement 
allows  the  transferor  to  defer  the 
payment  of  tax  on  the  transfer.  The  IRS 
uses  Form  8838  so  that  it  may  assess  tax 
against  the  transferor  after  the 
expiration  of  the  original  statute  of 
limitations. 

Current  Actions:  There  are  no  changes 
being  made  to  the  Form  8838  at  this 
time. 

Type  of  Review:  Extension  of  a  current 
approval. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 
Estimated  Number  of  Respondents: 
1000. 
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Estimated  Time  Per  Respondent:  8 
hrs.,  14  min. 

Estimated  Total  Annual  Burden 
Hours:  8,440. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Conunents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  acciu-acy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  16,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  02-1680  Filed  1-23-02;  8:45  am] 

BHXING  CODE  483IMn-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  12196 

AGENCY:  hitemal  Revenue  Service  (IRS), 

Treasiuy. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 


and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
12196,  Small  Business  Office  Order 
Blank. 

DATES:  Written  comments  should  be 
received  on  or  before  March  25.  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5577,  1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage, 
(202)  622-3945,  hitemal  Revenue 
Service,  room  5242, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Small  Business  Office  Order 
Blank. 

OMB  Number:  1545-1638. 

Form  Number:  Form  12196. 

Abstract:  Form  12196  is  used  by 
-Small  Business  Information  and 
Development  Centers  and  One-Stop 
Capital  Shops  to  order  IRS  tax  forms 
and  publications  for  distribution  to  their 
clients.  The  form  can  be  faxed  directly 
to  the  IRS  Area  Distribution  Center  for 
order  fulfillment,  packaging  and 
maiUng. 

Current  Actions:  Form  12196  is  used 
primarily  by  the  Small  Business 
Administration's  Business  Information 
Centers  (BlCs)  to  order  key  IRS  small 
business  products.  Last  year,  the  IRS 
expanded  the  availability  of  the  form  to 
the  Small  Business  Development 
Centers  (SBDCs)  and  the  Women 
Business  Centers  (WBCs)  to  order  key 
IRS  small  business  products  that  will 
benefit  new  small  business  owners/ 
operators.  Additional  products  were 
added  to  the  form  to  expand 
distribution  and  increase  availability  of 
selected  IRS  educational  products  to 
new  business  start-ups. 

Type  of  Review:  Revision  of  a 
currentiy  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
45. 

Estimated  Time  Per  Respondent:  3 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  2. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  mustbe  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  )anuar>-  14,  2002. 
George  Freeland. 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-1681  Filed  1-23-02;  8:45  am] 

BILUNO  COOe  4a30-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0120] 

Proposed  Information  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
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notice  solicits  conunents  for  information 
needed  to  determine  insured's  eligibility 
for  disability  insurance  benefits. 

DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  March  25,  2002. 
ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
^4W,  Washington,  DC  20420  or  e-mail: 
innnicess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0120"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947.  | 

SUPPLEMENTARY  INFORMATIOfi:  Under  the 
PRA  of  1995  (PubUc  I^w  104-13;  44 
U.S.C,  3501-3520),  Federal  agencies 
must  obtain  approval  firom  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  accuracy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Thle:  Report  of  Treatment  by 
Attending  Physician,  VA  PL  29-551a. 
OMB  Control  Number:  2900-0120. 
Type  of  Review:  Extension  of  a 
cuirenUy  approved  collection. 

Abstract:  This  form  letter  is  used  to 
collect  information  from  attending 
physician  to  determine  the  instired's 
eUgibiUty  for  disability  insurance 
benefits. 

Affected  Public:  Individuals  or 
households. 

Estimated  Annual  Burden:  5,069 
hours. 

Estimated  Average  Burden  Per 
Respondent:  15  minutes. 
Frequency  of  Response:  Oa  occasion. 
Estimated  Number  of  Respondents: 
20,277. 
E^ed:  January  11, 2002. 


By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  02-1736  Filed  1-23-02;  8:45  am] 
BILUNG  CODE  8320-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0496] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.],  this  notice 
announces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
die  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  25,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045 A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0496." 
SUPPLEMENTARY  INFORMATKNI: 

Title:  Claim  for  Veterans  Mortgage 
Life  Insurance,  VA  Form  29-0549. 
OMB  Control  Number:  2900-0496. 
Type  of  Review:  Extension  of  a 
ciurentiy  approved  collection. 

Abstract:  The  form  is  used  by  the 
mortgage  holder  to  claim  the  proceeds 
of  Veterans  Mortgage  Life  Insurance  and 
to  provide  the  information  needed  to 
authorize  payment  of  the  insurance.  The 
information  is  used  to  process  the 
mortgage  holder's  claim. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unkss  it  displays  a  currenUy  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  conunent  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  14,  2001.  at  pages  57156- 
57157. 

Affected  Public:  Individuals  or 
households. 


Estimated  Annual  Burden:  250  hours. 
Estimated  Average  Burden  Per 
Respondent:  60  minutes. 
Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 

250. 

Send  comments  and 
recommendations  concenung  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0496"  in  any  correspondence. 

Dated:  January  14,  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  02-1737  Filed  1-23-02;  8:45  am] 
BILLING  CODE  nao-oi-p 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  290(MX)95] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
action:  Notice. 


SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
annotmces  that  the  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterans  Affairs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and 
Budget  (OMB)  for  review  and  comment. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  burden;  it  includes 
the  actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  February  25,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
8030.  FAX  (202)  273-5981  or  e-mail: 
denise.mclamb®mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0095." 
SUPPLEMENTARY  INFORMATION: 

Title:  Pension  Claim  Questionnaire  for 
Farm  Income,  VA  Form  21-4165. 

OMB  Control  Number:  2900-0095. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  A  claimant's  eligibility  for 
VA  pension  benefits  is  determined,  in 
part,  by  coimtable  income.  VA  Form  21- 


Federal  Register /Vol.  67,  No.  16 /Thursday,  January  24,  2002 /Notices 


3535 


4165  is  used  to  develop  the  necessary 
income  and  asset  information  peculiar 
to  farm  operations.  The  information  is 
used  to  determine  whether  the  claimant 
is  eligible  for  VA  benefits.  If  eligibility 
exists,  the  information  is  used  to 
determine  the  proper  rate  of  benefits. 

An  agency,  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  this  collection 
of  information  was  published  on 
November  14,  2001,  at  pages  57155- 
57156. 

Affected  Public:  Individuals  or 
households,  and  Farms. 

Estimated  Annual  Burden:  12,500 
hoiurs. 

Estimated  Average  Burden  Per 
Respondent:  30  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
25,000. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer,  OMB  Human 
Resoiut:es  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0095"  in  any  correspondence. 

Dated:  January  14,  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
[FR  Doc.  02-1738  Filed  1-23-02;  8:45  am] 
BILUNG  CODE  KUO-OI-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0422] 

Agency  Information  Collection 
Activities  Under  OMB  Review 

agency:  Office  of  Acquisition  and 
Materiel  Management,  Department  of 
Veterans  Affairs. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (PRA)  of  1995 
(44  U.S.C,  3501  et  seq.),  this  notice 
annotmces  that  the  Office  of  Acquisition 
and  Materiel  Management,  Department 
of  Veterans  Af&irs,  has  submitted  the 
collection  of  information  abstracted 
below  to  the  Office  of  Management  and. 
Budget  (OMB)  for  review  and  conunent. 
The  PRA  submission  describes  the 
nature  of  the  information  collection  and 
its  expected  cost  and  biuxlen;  it  includes 
the  actual  data  collection  instrument. 


DATES:  Comments  must  be  submitted  on 
or  before  February  25,  2002. 
FOR  FURTHER  INFORMATION  OR  A  COPY  OF 
THE  SUBMISSION  CONTACT:  Denise 
McLamb,  Information  Management 
Service  (045A4),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW,  Washington,  DC  20420,  (202)  273- 
8030,  FAX  (202)  273-5981  or  e-mail  to: 
denise.mclamb@mail.va.gov.  Please 
refer  to  "OMB  Control  No.  2900-0422" 
in  any  correspondence. 
SUPPLEMENTARY  INFORMATION: 

Tides: 

a.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-72, 
Performance  of  Work  by  the  Contractor. 

b.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-81, 
Work  Coordination.  (This  Clause  will  be 
renumbered  as  "Alternate  1"  to  VAAR 
Clause  852.236-80.) 

c.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-82, 
Payments  Under  Fixed-Price 
Construction  Contracts  (without  NAS), 
including  Supplement  1  (which  will  be 
renamed  as  "Alternate  1"). 

d.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-83, 
Payments  Under  Fixed-Price 
Construction  Contracts  (with  NAS), 
including  Supplement  1  (which  will  be 
renamed  as  "Alternate  1"). 

e.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-84, 
Schedule  of  Work  Progress. 

f.  Veterans  Affairs  Acquisition 
Regulation  (VAAR)  Clause  852.236-88, 
Contract  Changes,  Supplements  FAR 
Clause  52.243-4,  Changes. 

OMB  Control  Number:  2900-0422. 

Type  of  Review:  Reinstatement,  with 
change,  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  The  information  is 
necessary  for  VA  to  administer 
construction  contracts  and  to  carry  out 
its  responsibility  to  construct,  maintain 
and  repair  real  property  for  VA. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currenUy  valid  OMB 
control  number.  The  Feder^  Register 
Notice  with  a  60-day  conunent  period 
soUciting  comments  on  this  collection 
of  information  was  published  on 
October  26,  2001,  at  page  54342. 

Affected  Public:  Business  or  other  for 
profit,  individuals  or  households,  and 
not-for-profit  institutions. 

Estimated  Annual  Burden:  A, S02 
hours. 

Estimated  Average  Buriien  Per 
Respondent:  1  hoiu. 


Frequency  of  Response:  On  occasion. 

Estimated  Number  of  Respondents: 
1,311. 

Estimated  Number  of  Total 
Respondents:  3,534. 

Send  comments  and 
recommendations  concerning  any 
aspect  of  the  information  collection  to 
VA's  OMB  Desk  Officer.  OMB  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503  (202)  395-7316. 
Please  refer  to  "OMB  Control  No.  2900- 
0422"  in  any  correspondence. 

Dated:  January  11,  2002. 

By  direction  of  the  Secretary. 
Donald  L.  Neilson, 

Director,  Information  Management  Service. 
(FR  Doc.  02-1739  Filed  1-23-02;  8:45  am] 

BILLING  COOe  S32(M>1-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  ttte 
Read|ustment  of  Veterans,  Notice  of 
Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  imder  Public  Law  92- 
463  that  a  meeting  of  the  Advisory 
Committee  on  the  Readjustment  of 
Veterans  will  be  held  February  7  and  8, 
2002.  This  will  be  a  regularly  scheduled 
meeting  for  the  purpose  of  reviewing  the 
post-war  readjustment  needs  of  veterans 
and  to  evaluate  the  availability  and 
effectiveness  of  VA  programs  to  meet 
these  needs.  The  meeting  on  both  days 
will  be  held  at  The  American  Legion, 
Washington  Office,  1608  K  Street,  NW, 
Washington,  DC.  The  agenda  on  both 
days  will  commence  at  8:30  a.m.,  and 
adjourn  at  4:30  p.m. 

The  agenda  for  Thursday,  February  7, 
will  include  a  review  of  the  activities 
and  reported  conclusions  of  the  Under 
Secretary  for  Health  (USH)  Special 
Committee  on  PTSD.  The  Committee 
will  also  review  areas  of  potential 
partnership  with  the  USH's  Committee 
regarding  the  effective  treatment  of 
traumatic  stress  disorders  in  veterans 
exposed  to  war-zone  stressors  while  on 
active  duty  in  the  military. 

On  Friday,  February  8,  the  Committee 
will  review  VA's  activities  in  response 
to  the  terrorist  attack  against  the  World 
Trade  Center  in  New  York  City.  The 
Committee's  focus  will  be  on  veterans' 
mental  health  needs  in  the  wake  of  such 
attacks,  VA's  timely  response  to  the 
readjustment  needs  of  new  eras  of 
veterans  engaged  in  the  war  against 
terrorism,  and  VA's  role  in  homeland 
security  and  local  community-based 
disaster  response. 
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The  agenda  for  both  days  will  also 
include  strategic  planning  sessions  to 
formiilate  goals  and  objectives  for  the 
Conunittee  field  visit  to  VA  facilities 
planned  for  later  in  the  year.  In 
addition,  the  Committee  will  formulate 
recommendations  for  inclusion  in  its 
annual  report  to  Congress. 


The  meeting  will  be  opeD  to  the 
public.  Those  who  plan  to  attend  or 
who  have  questions  concerning  the 
meeting  may  contact  Alfonso  R.  Batres, 
Ph.D..  M.S.S.W.,  Chief  Readjustment 
Counseling  Officer.  Department  of 
Veterans  Affairs  Headquarters  Office  at 
(202) 283-8967. 


Dated:  January  14,  2002. 

By  direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  02-1740  Filed  1-23-02;  8:45  am] 
BILUNG  CODE  8320-01-M 


Corrections 
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This  ajc'ion  of  the  FEDERAL  REGISTER 
coptair,s  editorial  corrections  of  previously 
publijined  Presidential,  Rule,  Proposed  Rule, 
ar"^.  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  Issue. 


NATIONAL  INDIAN  GAMING 
COMMISSION 

25  CFR  Part  542 
RIN  3141-AA24 

Minimum  Internal  Control  Standards 

Corrections 

In  proposed  rule  dociunent  01-30788 
beginning  on  page  66500  in  the  issue  of 
Wednesday,  December  26,  2001,  make 
the  following  corrections: 

§542.7    [Corrected] 

On  page  66507,  in  §542.7{b),  in  the 
second  column,  the  first  line  should 
read  "(b)  Game  play  standards.  (1) 
The".*  *  * 

§542.9    [Corrected] 

On  page  66510,  in  §542.9{i),  in  the 
first  column,  the  third  line  should  read 
"card  room.  (1)  Promotional  funds 
displayed".*  *  * 

§542.12    [Con«cted] 

1.  On  page  66515,  in  §542.12(j),  in  the 
first  column,  the  first  line  should  read 


"(j)  Markercredit  play.  (1)  If  a 
gaming".*  *  * 

2.  On  page  66516,  in  §542.12(k),  in 
the  first  column,  the  second  line  should 
read  "in  the  pit.  (1)  For  the  purposes  of 
this".*  *  * 

§542.13    [Corrected] 

On  page  66520,  in  §542.13(3),  in  the 
second  column,  the  second  line  should 
read  "standards,  (i)  A  Central  computer 
acting  as".*  *  * 

§542.14    [Corrected] 

On  page  66521,  in  §542. 14(d),  in  the 
third  colunm,  the  second  line  should 
read  "standards.  (1)  All  transactions 
that  flow".*  *  * 

§542.15    [Corrected] 

On  page  66522,  in  §542. 15(c),  in  the 
second  column,  the  first  line  should 
read  "  (c)  Payment  standards.  (1)  All 
payments".*  *  * 

§542.23    [Corrected] 

1.  On  page  66530.  in  §542.23(p),  in 
the  second  column,  the  second  line 
should  read  "record  retention.  (1)  All 
video  recordings".  *  *  * 

2.  On  the  same  page,  in  §542.23(r),  in 
the  second  column,  the  second  line 
should  read  "(1)  Surveillance  personnel 
shall  maintain  a".*  *  * 

§542.31    [Corrected] 

On  page  66536,  in  §542.31  (r),  in  the 
first  colunm,  the  second  line  should 
read  "keys.  (1)  The  physical  custody  of 
the  keys".*  *  * 
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§542.33    ICorrected] 

1.  On  page  66538,  in  §542.33(t),  in  the 
second  column,  the  first  line  should 

read  "(t)  Currency  and  coin.  (1)  The".* 

*  * 

2.  On  the  same  page,  in  §542.33(v).  in 
the  second  column,  the  third  line 
should  read  record  retention.  (1)  All 
video  recordings".*  *  * 

3.  On  the  same  page,  in  §542.33(x).  in 
the  third  column,  the  second  line 
should  read  "(1)  Surveillance  personnel 
shall  maintain  a".*  *  * 

4.  On  the  same  page,  in  §542.33(y),  in  ■ 
the  first  column,  the  first  line  should 
read  "(y)  Surveillance  log.  (1) 
Surveillance".*  *  * 

5.  On  page  66539,  the  first  column,  in 
the  first  column,  the  nineteel^th  line 
should  read  Tier  C  Gaming  Operations 

§542.41    [Corrected] 

On  page  66541,  in  §542.41(g),  in  the 
first  column,  the  first  line  should  read 
"(g)  Hard  count  room  personnel.  (1) 
The".*  *  * 

§542.42    [Corrected] 

On  page  66545,  in  §542.42(n),  in  the 
first  column,  the  first  line  should  read 
"(n)  Keno.  (1)  The  surveillance 
system".*  *  * 

|FR  Doc.  Cl-30788  Filed  1-23-02:  8:45  am) 
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Department  of 
Agriculture 

Agricultural  Marketing  Service 


7  CFR  Part  930 

Tart  Cherries  Grown  in  the  States  of 
Michigan,  New  York,  Pennsylvania, 
Oregon,  Utah,  Washington  and  Wisconsin; 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7CFRPart930  { 

[Doclwt  Nos.  AO-370-A7;  FVOO-930-1] 

Tart  Cherries  Grown  In  the  States  Of 

Michigan,  New  York,  Pennsylvania, 

Oregon,  Utah,  Washington  and 

Wisconsin;  Recommended  Decision 

and  Opportunity  To  File  Written 

Exceptions  to  Proposed  Amendment 

of  Marketing  Agreement  and  Order  No. 

930 

agency:  Agricultural  Marketing  Service. 

USDA. 

action:  Proposed  rule  and  opportunity 

to  file  exceptions.       


SUMMARY:  This  reconunended  decision 
invites  written  exceptions  to  proposed 
amendments  to  the  marketing  agreement 
and  order  for  tart  cherries  grown  in 
Michigan,  New  York.  Pennsylvania. 
Oregon,  Utah,  Washington  and 
Wisconsin.  The  amendments  are  based 
on  those  proposed  by  the  Cherry 
Industry  Administrative  Board  (Board), 
which  is  responsible  for  local 
administration  of  the  order.  The 
amendments  include  making  districts 
producing  more  than  6  million  povmds 
per  year  subject  to  volume  regulations 
(rather  than  15  million  pounds);  making 
shipments  of  cherry  juice  and  juice 
concentrate  to  certain  markets  eligible  to 
receive  diversion  credit;  changing 
provisions  related  to  alternate  Board 
members  serving  for  absent  members  at 
Board  meetings;  making  all  processed 
cherries  subject  to  assessments;  and 
eliminating  the  requirement  that 
different  assessment  rates  be  established 
for  different  cherry  products.  Remaining 
amendments  pertain  to  allocation  of 
Board  membership;  clarification  of 
order  provisions  relatii^  to  exemption 
and  diversion;  release  of  cherries  in  the 
inventory  reserve;  and  the  use  of  crop 
estimates  other  than  the  official  USDA 
crop  estimate  in  developing  the  Board's 
marketing  policy.  The  proposed 
amendments  are  intended  to  improve 
the  operation  and  functioning  of  the  tart 
cherry  marketing  order  program. 
DATES:  Written  exceptions  must  be  filed 
by  February  13,  2002. 
ADDRESSES:  Written  exceptions  should 
be  filed  with  the  Hearing  Clerk,  U.S. 
Department  of  Agriculture,  room  1081- 
S,  Washington.  DC  20250-9200.  FAX 
niunber  (202)  720-9776.  Four  copies  of 
all  written  exceptions  should  be 
submitted  and  Aey  should  reference  the 
docket  numbers  and  the  date  and  page 
number  of  this  issue  of  the  Federal 


Register.  Exceptions  will  be  made 
available  for  public  inspection  in  the 
Office  of  the  Hearing  Clerk  during 
regular  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Dec,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  room 
2525-S,  Washington,  DC  20250-0200; 
telephone:  (202)  720-2491.  or  Fax:  (202) 
720-8938.  Small  businesses  may  request 
information  on  compliance  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  PO  Box  96456,  room 
2525-S,  Washington,  DC  20090-6456; 
telephone  (202)  720-2491;  Fax  (202) 
720-8938. 

SUPPLEMENTARY  INFORMATION:  Prior 

document  in  this  proceeding:  Notice  of 

Hearing  issued  on  March  17,  2000,  and 

published  in  the  March  23,  2000.  issue 

of  the  Federal  Register  (65  FR  15580). 

This  administrative  action  is  governed 
by  the  provisions  of  sections  556  and 
557  of  Title  5  of  the  United  States  Code 
and,  therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 


Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this 
recommended  decision  with  respect  to 
the  proposed  amendment  of  Marketing 
Agreement  and  Order  No.  930. 
regulating  the  handling  of  tart  cherries 
in  Michigan,  New  York,  Pennsylvania. 
Oregon.  Utah.  Washington  and 
Wisconsin  (hereinafter  referred  to  as  the 
order),  and  the  opportunity  to  file 
written  exceptions  thereto.  Copies  of 
this  decision  can  be  obtained  from  Anne 
M.  Dec  whose  address  is  listed  above. 
This  action  is  issued  pursuant  to  the 
provisions  of  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601  et  seq.),  hereinafter  referred 
to  as  the  "Act,"  and  the  applicable  rules 
of  practice  and  procedure  governing  the 
formulation  of  marketing  agreements 
and  orders  (7  CFR  part  900). 

The  proposed  amendment  of  the  order 
is  based  on  the  record  of  a  public 
hearing  held  in  Rochester,  New  York  on 
March  27  and  28,  2000;  in  Grand 
Rapids.  Michigan  on  March  29,  30,  and 
31,  2000;  in  Kennewick,  Washington  on 
April  4  and  5,  2000;  and  in  Salt  Lake 
City,  Utah  on  April  6,  2000.  Notice  of 
the  hearing  was  published  in  the 
Federal  Register  on  March  23,  2000. 
The  notice  of  hearing  contained 
numerous  proposals  submitted  by  the 
Board,  and  one  proposed  by  the 
Agricultiual  Marketing  Service  (AMS). 
The  Board's  proposed  amendments 
included  making  all  districts  subject  to 


voliune  regulations,  ratherthan  only 
those  districts  producing  more  than  15 
million  poimds  per  year;  making 
shipments  of  cherry  juice  and  juice 
concentrate  to  certain  markets  eligible  to 
receive  diversion  credit;  changing 
provisions  related  to  alternate  Board 
members  serving  for  absent  members  at 
Board  meetings;  making  all  cherry 
shipments  subject  to  assessments;  and 
eliminating  the  requirement  that  » 

different  assessment  rates  be  established 
for  different  cherry  products.  Other 
amendments  proposed  by  the  Board 
pertain  to  allocation  of  Board 
membership;  clarification  of  order 
provisions  relating  to  exemption  and 
diversion;  release  of  cherries  in  the 
inventory  reserve;. and  the  use  of  crop 
estimates  other  than  the  official  USDA 
crop  estimate  in  developing  the  Board's 
marketing  policy. 

The  Fruit  and  Vegetable  Programs  of 
AMS  proposed  to  allow  such  changes  as 
may  be  necessary  to  the  order,  if  any  of 
the  proposed  amendments  are  adopted, 
so  that  all  of  the  order's  provisions 
conform  with  the  effectuated 
amendments. 

Ninety-five  witnesses  testified  at  the 
hearing.  These  witnesses  represented 
tart  cherry  growers,  processors  and 
marketers  throughout  the  production 
area.  Some  witnesses  supported  the 
Board's  proposed  amendments,  while 
others  were  opposed  to  some  of  the 
recommended  changes.  Most  witnesses 
addressed  the  issue  of  whether  all 
districts  should  be  subject  to  volume 
regulation  rather  than  only  those  with 
production  in  excess  of  15  million         ^ 
poimds.  Other  amendments  that 
generated  considerable  interest  at  the 
hearing  were  providing  diversion 
credits  for  cherry  juice  and  juice 
concentrate  to  certain  markets  and 
allowing  additional  alternates  to  serve  at 
Board  meetings  when  both  a  member 
and  bis  or  her  alternate  are  unable  to 
attend. 

At  the  conclusion  of  the  hearing,  the 
Administrative  Law  Judge  fixed  July  7, 
2000.  as  the  final  date  for  interested 
persons  to  file  proposed  findings  and 
conclusions  or  written  arguments  and 
briefs  based  on  the  evidence  received  at 
the  hearing.  That  date  was  later 
extended  to  July  31.  2000.  and  then 
further  extended  to  September  15.  2000. 
Two  briefs  were  filed.  A  brief  in  support 
of  the  proposed  amendments  was  filed 
by  the  Board.  A  brief  in  opposition  to 
several  of  the  proposed  amendments 
was  filed  by  the  Oregon  Tart  Cherry 
Association. 
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Material  Issues 

The  material  issues  of  record 
addressed  in  this  decision  areas 
follows: 

(1)  Whether  all  districts  in  the 
production  area  should  be  subject  to 
volume  regulation  rather  than  only 
those  with  annual  production  in  excess 
of  15  million  pounds; 

(2)  Whether  Board  membership 
should  be  allocated  among  districts 
based  on  levels  of  production  and 
whether  a  corresponding  change  should 
be  made  in  quorum  requirements; 

(3)  Whether  the  Board  should  be  able 
to  designate  any  alternate  to  serve  for  a 
member  at  a  Board  meeting  in  the  event 
that  member  and  his  or  her  alternate  are 
imavailable; 

(4)  Whether  the  diversion  and 
exemption  provisions  of  the  order 
should  be  clarified  by  eliminating  cross 
references  among  those  provisions  and 
adding  general  rulemaking  authority  to 
implement  handler  diversion 
provisions; 

(5)  Whether  specific  authority  should 
be  added  to  the  order  to  exempt  or 
provide  diversion  credit  for  cherries 
exported  to  designated  markets; 

(6)  Whether  diversion  credit  should 
be  provided  for  shipments  of  cherry 
juice  and  juice  concentrate  to 
established  diversion  markets; 

(7)  Whether  to  add  specific  authority 
for  the  transfer  of  diversion  credits 
among  handlers; 

(8)  Whether  grower  diversions  that 
take  place  in  districts  that  are 
subsequentiy  exempt  from  volume 
regulation  should  qualify  for  diversion 
credit; 

(9)  Whether  cherries  in  the  inventory 
reserve  should  be  able  to  be  released  for 
use  in  only  certain  designated  markets; 

(10)  Whether  the  10-percent  reserve 
release  for  market  expansion  should 
only  apply  during  years  when  voltune 
regulations  are  in  effect; 

(11)  Whether  assessments  should  be 
paid  on  all  cherries  handled,  except  for 
those  that  are  diverted  by  destruction  at 
a  handler's  facility  and  those  covered  by 
grower  diversion  certificates; 

(12)  Whether  to  eliminate  the 
requirement  that  differential  assessment 
rates  be  established  for  various  cherry 
products  based  on  the  volumes  of 
cherries  needed  to  produce  those 
products  and  their  relative  market 
values;  and 


(13)  Whether  the  Board  should  be  able 
to  use  estimates  other  than  the  official 
USDA  crop  estimate  in  developing  its 
marketing  policy. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof.  In  the 
presentation  of  its  findings  and 
conclusions,  the  Department  takes 
official  notice,  where  appropriate,  of 
certain  facts  and  figures  that  were  not 
available  at  the  time  of  the  hearing. 
These  include  statistics  relative  to  the 
2000  and  2001  tart  cherry  crops,  free 
and  restricted  percentages  established 
for  those  years,  and  changes  that  have 
been  made  in  Board  membership  since 
the  hearing. 

Material  Issue  Number  1 — Districts 
Subject  to  Volume  Regulation 

The  order  should  be  amended  to 
provide  that  all  districts  in  the 
production  area  with  annual  production 
in  excess  of  6  million  pounds  be  subject 
to  volume  regulation,  rather  than  only 
those  with  annual  production  in  excess 
of  15  million  pounds. 

The  order  currentiy  covers  cherries 
grown  in  Michigan,  New  York, 
Peimsylvania,  Oregon,  Utah, 
Washington  and  Wisconsin.  For 
purposes  of  regulation  and  allocation  of 
Bo«ird  membership,  the  seven-State 
production  area  is  divided  into  nine 
districts.  Michigan,  the  largest 
producing  State,  is  divided  into  three 
districts — Northern  Michigan,  Central 
Michigan,  and  Southern  Michigan.  Each 
of  the  other  States  constitutes  a  single 
district. 

A  principal  feature  of  the  tart  cherry 
marketing  order  is  supply  management 
through  the  use  of  volimie  regulations. 
Voliune  regulations  are  implemented 
through  the  establishment  of  free  and 
restricted  percentages  that  are 
recommended  by  the  Board  and 
implemented  by  the  Department 
through  the  public  rulemaking  process. 
These  percentages  are  then  applied  to 
each  regulated  handler's  acquisitions  in 
a  given  season.  "Free  market  tonnage 
percentage"  cherries  may  be  marketed 
in  any  ouUet.  "Restricted  percentage" 
cherries  must  be  withheld  from  the 
primary  market.  This  can  be 
accomplished  by  either  placing  the 
cherries  into  handlers'  inventory 


District 


No.  Michigan 
Central  Mich  . 
So.  Michigan 
New  York  


1997 


140.7 
68.7 
14.4 
13.3 


reserves  or  by  diverting  them.  Cherries 
may  be  diverted  by  leaving  them 
unharvested  in  the  orchard  or  by 
destruction  at  the  processing  plant;  or 
by  using  them  in  secondary  markets. 
These  secondary  markets  include 
exports  (except  to  Canada  or  Mexico), 
new  products,  new  market 
development,  experimental  purposes, 
and  charitable  contributions.  Shipments 
of  restricted  percentage  cherries  to  these 
specified  markets  receive  diversion 
credits  which  handlers  use  to  fulfill 
their  restricted  obligation. 

Section  930.52  of  the  order  provides 
that  volume  regulations  only  apply  to 
cherries  grown  in  districts  in  which 
average  annual  production  of  cherries 
over  the  prior  3  years  has  exceeded  1 5 
million  pounds.  Additionally, 
paragraph  (d)  of  §  930.52  provides  that 
any  district  producing  a  crop  which  is 
less  than  50  percent  of  the  average 
aimual  processed  production  in  that 
district  in  the  previous  5  years  would  be 
exempt  from  any  voliune  regulation  in 
the  year  of  the  short  crop. 

The  Board  proposed  eliminating  the 
15-million  pound  threshold,  and 
subjecting  all  9  districts  to  volume 
regulation.  No  proposal  was  made  to 
change  the  provision  of  §  930.52(d). 

Most  witnesses  at  the  hearing 
addressed  this  issue.  Growers  and 
processors  in  Michigan,  Utah  and 
Wisconsin  testified  in  support  of  the 
Board's  proposal.  Opposition  was 
primarily  from  growers  and  handlers  in 
Pennsylvania  and  Oregon.  Some 
growers  and  processors  in  New  York 
and  Washington  testified  in  support  of 
the  Board's  proposal,  while  others  were 
opposed  to  a  change  in  the  15-million 
pound  threshold. 

The  record  shows  that  production 
levels  in  the  nine  districts  vary 
considerably,  with  Northern  Michigan 
consistently  producing  the  largest 
voliune  of  tart  cherries,  and  Oregon  the 
least.  The  following  table  shows  tart 
cherry  production  by  district  for  the  5 
years  1997  through  2001  (all  figures  are 
in  million  pound  units).  'The  data  for  the 
first  3  years  (1997  through  1999)  were 
introduced  on  the  hearing  record.  The 
statistics  for  2000  and  2001  became 
available  subsequent  to  the  hearing  and 
may  be  foimd  in  reports  compiled  by 
the  Board  and  retained  by  the 
Department. 


1998 


187.8 
58.2 
17.4 
13.1 


1999 


107.7 
47.2 
28.6 
16.9 


2000 


107.5 
70.8 
20.3 
16.5 


2001 


182.0 
84.0 
30.1 
14.6 
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District 


Oregon 

Pennsylvania 

Utah  

Washington  .. 
Wisconsin 


Total 


1997 


2.4 

5.6 

17.5 

11.8 

11.2 


285.4 


1998 


2.2 

4.0 

32.5 

13.7 

14.7 


343.6 


1999 


5.1 

6.9 

14.5 

16.6 

7.9 


251.4 


2000 


4.0 

5.3 

32.5 

17.4 

9.7 


284.0 


2001 


2.2 

3.5 

12.0 

25.2 

12.7 


366.3 


Using  the  above  figures,  the  following  3-year  averages  (used  to  determine  which  districts  are  subject  to  volume 
regulation)  were  computed.  


District 


No.  Michigan  . 
Central  Mich. . 
So.  Michigan  . 

New  York  

Oregon 

Pennsylvania 

Utah  

Washington  .. 
Wisconsin 


Average 
1997-99 


::;:;l: 


-r- 
...i... 


Total 


145.4 
58.0 
20.1 
14.4 
3.2 
5.5 
21.4 
14.0 
11.3 


Average 
1998^00 


134.3 
58.7 
22.1 
15.5 
3.8 
5.4 
26.5 
15.9 
10.8 


Average 
1999-01 


293.5 


293.0 


132.4 
67.3 
26.3 
16.0 
3.8 
5.2 
19.7 
19.7 
10.1 


300.6 


The  above  table  shows  that  for  each 
of  the  3-year  periods,  the  three  Michigan 
districts  and  Utah  consistently  exceeded 
the  15-million  poimd  threshold. 
Production  in  Oregon,  Pennsylvania  and 
Wisconsin  was  below  the  threshold  in 
all  periods,  while  New  York  and 
Washington  each  exceeded  the  15- 
million  pound  threshold  in  two  out  of 
three  of  the  periods. 

The  order  became  effective  in  1996, 
based  on  a  series  of  hearings  that  began 
in  December  1993  and  ended  in  January 
1995.  Proponents  of  the  order  supported 
the  15-million  poimd  threshold  as  a 
criteria  for  determining  which  districts 
would  be  subject  to  voliune  regulation. 
At  the  time  the  order  was  implemented, 
the  three  Michigan  districts.  New  York 
and  Utah  had  average  annual 
production  in  excess  of  15  million 
poimds.  These  five  districts  accounted 
for  92  percent  of  U.S.  production  in 


1995,  and  89  percent  of  U.S.  production 
in  1996. 

Proponents  of  the  order  also 
supported  a  provision  that  a  district  not 
meeting  the  15-million  pound  threshold 
would  become  covered  by  regulation 
when  it  reached  a  production  level 
equal  to  150  percent  of  its  average 
annual  production  during  the  period 
1989  through  1992.  The  purpose  of  this 
provision  was  to  catch  surges  in 
production  that  occasionally  occur  in 
order  to  more  equitably  distribute  the 
burden  of  supply  control.  It  was  also  to 
make  sure  that  when  smaller  producing 
districts  expand  production  capacity, 
they  do  not  take  advantage  of  the  system 
and  become  fi«e  riders.  This  was 
intended  to  prevent  a  district  from 
benefitting  from  the  program  without 
contributing  to  the  effort  to  reduce 
surplus  supplies. 


After  considering  the  record  evidence 
in  support  of  this  provision,  the 
Department  decided  not  to  include  it  in 
the  order.  The  provision,  as  proposed, 
seemed  to  be  overly  complicated  to 
administer  and  would  possibly  be 
inequitable  to  tart  cherry  growers  and 
handlers.  In  addition,  proponents 
indicated  that  it  was  not  Aeir  intent  to 
regulate  States  with  small  production 
volumes  since  their  aggregate  volimie  is 
not  a  critical  amount  when  compared  to 
the  total  volimie  of  tart  cherries 
produced. 

Several  witnesses  at  the  amendatory 
hearing  suggested  that,  had  the  150 
percent  rule  been  incorporated  into  the 
initial  order,  the  amencbnent  to 
eliminate  the  15-million  pound 
threshold  would  now  be  \mnecessary. 

The  following  table  shows  production 
in  the  initially  unregulated  districts 
during  the  period  1989  through  1992. 


Pennsylvai>ia 
Wisconsin  .... 

Oregdn 

Washington  . 


1989 


6.0 

7.6 

15.0 

6.4 


1990 


3.5 
4.8 
7.5 
7.4 


1991 


11.5 
7.8 
7.5 
9.8 


1992 


6.0 

9.1 

9.5 

12.8 


Average 


6.7 
7.3 
9.9 
9.1 


150  percent 


10.0 
10.9 
14.8 
13.6 


The  record  shows  that  neither 
Pennsylvania  uor  Oregon  have  reached 
a  level  of  production  equal  to  150 
percent  of  their  production  during  this 
base  period.  Wisconsin  first  exceeded 
production  of  10.9  million  pounds  (150 
percent  of  its  average  annual  production 
in  the  base  period)  in  1997,  and 
Washington  exceeded  production  of 


13.6  million  pounds  (150  percent  of  its 
production  diuing  the  base  period)  in 
1998. 

If  the  order  were  implemented  as 
proposed  by  the  proponents  during  the 
promulgation,  all  districts  but 
Peimsylvania  and  Oregon  would 
currently  be  regulated.  As  it  is,  for  the 
2001  season,  Wisconsin  is  also 


unregulated.  In  the  1999  crop  year, 
Pennsylvania  and  Oregon  together 
accounted  for  4.9  percent  of  the  U.S.  tart 
cherry  crop.  In  2000,  they  accoxmted  for 
3.3  percent  of  the  total,  and  in  2001, 
only  1.6  percent.  Adding  production  in 
Wisconsin  during  those  years  brings  the 
percentages  in  the  3  years  1999  to  2001 
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to  8  percent,  7  peircent  and  5  percent 
respectively. 

With  respect  to  New  York,  witnesses 
concurred  that  with  the  15-million 
poimd  threshold,  that  district  would 
likely  be  subject  to  regulation  only 
about  50  percent  of  the  time  in  the 
future.  That  is  because  production  in 
that  State  is  close  to  the  threshold, 
ranging  from  13.1  to  16.9  million 
pounds  over  the  last  5  seasons.  Concern 
was  also  expressed  that  Utah  could  fall 
below  the  established  threshold  in  . 
upcoming  years  and  become 
unregulated.  Washington  was  expected 
to  continue  to  increase  its  production 


and  become  subject  to  regulation  in  the 
near  fut\ue.  (Washington  did  exceed  the 
threshold  during  the  period  1998-2000, 
and  will  be  subject  to  any  volume 
regulation  implemented  for  the  2001 
crop).  Witnesses  agreed  that  production 
in  Oregon,  Pennsylvania  and  Wisconsin 
was  likely  to  remain  bebw  15  million 
pounds. 

The  conclusion  by  proponents  of  the 
Board's  proposal  was  that  with  the  order 
as  currently  written,  a  greater 
proportion  of  U.S.  production  could 
become  unregulated.  This  would  dilute 
the  effectiveness  of  the  program  and, 
more  importantly,  increase  the  amoimt 


of  regulation  imposed  on  the  remaining 
regulated  districts. 

Since  the  order  became  operational, 
volume  regulations  have  been 
implemented  for  three  crop  years — 
1997. 1998,  and  2000.  A  volume 
regulation  has  also  been  recommended 
for  the  2001  crop,  but  not  yet 
effectuated.  No  regulation  was  deemed 
necessary  for  the  1999  crop.  The 
following  table  shows  the  level  of 
regulation  implemented  (or,  in  the  case 
of  2001,  recommended)  in  1997. 1998, 
2000  and  2001.  With  the  exception  of 
the  restricted  percentages,  all  figures  are 
in  million  pound  units. 


U.S.  Crop 

Carry-in 

Total  Available  Supply 

3-Year  Average  Sales 

Target  Carry-out  

Economic  Adjustment 

Optimum  Supply  

Surplus 

Production  in  Regulated  Districts 
Restricted  Percentage  


1997 


285.0 
70.0 


355.0 


2699 
0.0 
(23.0) 
246.9 
108.1 
240.0 
45 


1998 


344.0 
38.8 


382.8 


288.6 
0.0 
(31.4) 
257.2 
125.6 
309.0 
41 


2000 


284.0 
87.0 


371.0 


277.0 
0.0 
(22.0) 
257.0 
116.0 
232.0 
50 


2001 


366.3 
39.0 


405.3 


217.0 

0.0 

50.0. 

267.0 

138.3 

3359 

41 


If  all  districts  had  been  subject  to 
regulation,  the  surplus  would  have  been 
divided  by  total  production  rather  than 
by  production  in  the  regulated  districts. 
Had  this  been  done,  the  restricted 
percentage  in  1997  would  have  been  38 
percent  rather  than  45  percent;  the 
restricted  percentage  in  1998  would 
have  been  37  percent  rather  than  41 
percent;  the  restricted  percentage  in 
2000  would  have  been  41  percent  rather 
than  50  percent;  and  the  restricted 
percentage  recommended  for  2001 
would  have  been  39  percent  instead  of 
41  percent.  The  difference  is  relatively 
small  for  the  2001  crop  year  because 
production  in  Utah  (12  million  pounds) 
was  less  than  50  percent  of  its  prior  5- 
year  average,  so  that  district  will  be 
imregulated  in  the  2001  crop  year. 

One  of  the  primary  alignments  made 
by  supporters  of  the  Board's  proposed 
amendment  was  that  of  fairness.  These 
witnesses  stated  that  all  tart  cherry 
growers  benefit  from  the  operation  of 
the  order,  but  the  biu-den  of  regulation 
is  borne  only  by  those  in  the  regulated 
districts.  They  testified  that  revenues 
received  by  growers  of  similar  size 
varied  considerably  due  solely  to  where 
a  particular  grower's  farm  was  located. 
Th^concluded  that  no  growers  in  the 


regulated  districts  receive  gross  retiuns 
equal  to  those  received  in  non-regulated 
districts. 

To  illustrate,  an  agricultural 
economist  from  Michigan  State 
University  (who  was  a  witness  testifying 
in  support  of  the  Board's  amendment) 
presented  an  analysis  of  the  economic 
impacts  of  the  program  on  growers  in 
regulated  versus  non-regulated  districts. 
This  analysis  compared  gross  farm 
income  for  growers  of  the  same  size  in 
regulated  and  non-regulated  districts.  It 
assumed  a  grower  who  produces  200 
tons  on  40  acres,  or  10,000  pounds  per 
acre.  Estimates  of  likely  returns  for  the 
1998  crop  were  used. 

For  purposes  of  this  analysis,  it  was 
assumed  that  the  grower  in  the  non- 
regulated  district  could  sell  all  of  his  or 
her  production  in  primary  market 
outlets.  In  the  case  of  the  grower  in  the 
regulated  district,  it  was  assumed  that 
his  or  her  crop  utilization  would  be 
allocated  in  accordance  with  the  overall 
industry  averages  in  1998.  For  example, 
about  3  percent  of  the  tonnage  would  be 
placed  in  the  inventory  reserve,  11 
percent  would  be  exported,  and  13 
percent  would  be  diverted  through  non- 
harvest. 

Prices  for  free  market  cherries  were 
USDA  estimates  of  14  cents  per  pound 


for  the  regulated  districts  and  13.5  cents 
per  pound  for  the  non-regulated 
districts. 

Returns  for  market  growth  factor 
cherries  were  expected  to  be  somewhat 
lower  (12  cents  per  pound)  because 
these  cherries  tend  to  be  sold  later  in  the 
year,  or  perhaps  in  a  subsequent  year.  A 
conservative  figure  of  6  cents  per  pound 
was  used  for  reserve  cherries  because  of 
the  many  uncertainties  as  to  what  those 
cherries  might  return  (for  example,  the 
timing  of  their  release  and  prevailing 
prices  that  might  exist).  Export  sales 
were  estimated  by  industry  leaders  to 
average  about  9  cents  per  pound  in 
1998.  For  new  product  development,  an 
estimate  of  11  cents  per  pound  was 
used,  taking  into  accoimt  the 
considerable  variation  of  retimis  for 
new  cherry  products  depending  upon 
the  processor  and  the  circumstances 
surrounding  the  new  products.  For  non- 
harvested  cherries,  a  savings  of  3  cents 
per  pound  in  variable  costs  (e.g.. 
harvesting  and  trucking)  was  used. 
Finally,  no  return  was  recorded  for 
cherries  diverted  through  at-plant 
diversion. 

The  income  for  a  grower  in  a 
regulated  district,  based  on  the  analysis 
of  the  witness,  is  shown  below: 


Lbs. 

% 

Price 

Income 

OpenMarttet ." 

240.000 

60 

$0.14 

$33,600 
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Lbs. 

% 

Price 

Income 

36,000 
12.000 
44,000 

8,000 
.52,000 

8,000 

9 

3 
11 

2 
13 

2 

0.12 
0.06 
0.09 
0.11 
0.03 
0.00 

4,320 

Market  Growtn  • 

720 

Inventory  Reserve i 

3,960 

Exports f— * 

880 

New  riOaUCIS  j 

1,560 
0 

Non-Harvest + 

At-Plarrt  Diversion     i 

400,000 

.   100 

45,040 

Total  Production •■ •••■;• 

For  a  grower  in  a  non-regulate<J  district,  income  was  estimated  as  follows: 

Open  Market  

400,000 

100 

$0,135 

$54,000 

In  stunmary.  the  grower  in  the  non- 
regulated  district  would  receive 
revenues  of  $54,000,  about  20  percent 
more  than  the  grower  in  the  regulated 
district.  Both  growers  would  benefit 
from  any  strengthening  of  prices 
through  the  use  of  volume  regulations. 

Opposition  to  the  Board's  proposal 
was  expressed  primarily  by  industry 
members  in  imregulated  districts.  One 
of  the  arguments  made  was  that  growers 
in  these  districts  would  be  much  more 
severely  impacted  by  a  voliune 


regulation  because  yields  in  those 
districts  are  so  low  compared  to  those 
in  regulated  districts. 

One  witness  used  the  analysis  given 
above,  but  used  different  yields  per  acre. 
For  the  grower  in  a  regulated  district,  he 
used  40  acres  with  a  yield  of  7,400 
pounds  per  acre.  This  resulted  in  total 
production  for  that  grower  of  296,000 
pounds  and  revenues  of  about  $33,330. 
For  the  grower  in  a  non-regulated 
district,  he  again  used  40  acres,  but  used 
a  yield  of  2.400  pounds  per  acre.  This 


provided  total  production  of  96,000 
pounds  and  revenues  of  only  $2,960. 
Had  the  second  grower  been  subject  to 
volume  regulation,  his  or  her  revenues 
would  have  been  even  lower. 

The  following  table  shows  yields  per 
acre  in  the  States  covered  by  the  order 
for  the  years  1997  through  2000.  The 
annual  yields  are  from  USDA  statistics, 
while  the  average  yield  for  Washington 
for  the  4-year  period  was  obtained  from 
a  processor  survey  in  that  State.  All 
figures  are  in  pounds  per  acre. 


State 


Utah  I 

Michigan [ 

New  York  | 

Pennsylvania ' 

Wisconsin rt 

Oregon t 

Washington 


1997 


6,250 
7,920 
5,580 
5,420 
4,670 
2,850 
NA 


1998 


11,790 
9,260 
5,380 
3,500 
6,580 
2,150 
NA 


1999 


5,360 
6,580 
6,850 
6,000 
4,350 
4,080 
NA 


2000 


11,800 
7,020 
7,550 
5,080 
4,350 
3,380 
NA 


Average 


8,800 
7,695 
6,340 
5,000 
4,988 
3,115 
14,000 


The  above  table  shows  that  average 
yields  do  vary  among  the  cherry 
producing  States.  It  also  shows  that 
yields  within  the  States  vary 
considerably  frwm  year  to  year. 

Witnesses  stated  that  the  use  of 
average  yields  for  an  entire  State  is 
misleading.  Michigan,  for  example,  has 
a  4-year  average  yield  of  about  7,600 
pounds  per  acre.  The  average  yields  for 
the  three  districts  that  comprise 
Michigan  are  quite  different.  In 
Northern  Michigan,  yields  averaged 
about  13,000  pounds  per  acre,  while  in 
Central  Michigan  they  averaged  5,000 
pounds  per  acre  and  in  Southern 
Michigan  only  4,000  pounds  per  acre. 


This  witness  further  went  on  to  state 
that  variations  in  yields  within  a 
geographic  district  exceed  the  variations 
among  the  districts.  He  gave  a  personal 
example.  The  witness  is  a  processor  in 
Central  Michigan.  His  organization 
deals  with  about  20  growers.  Yields  for 
those  growers  in  1998  ranged  from  1,000 
to  15,000  pounds  per  acre. 

Therefore,  it  is  reasonable  to  assxune 
that  the  State  in  which  a  grower  farms 
is  not  necessarily  a  good  indicator  of  an 
individual  grower's  potential  yield  per 
acre.  While  weather  conditions  affect 
yields  [e.g.,  susceptibility  to  freezes), 
weather  conditions  can  vary  as  much 
within  a  district  as  between  districts. 
Also,  there  are  many  other  variables  that 


contribute  to  a  grower's  yield  per  acre. 
These  include  the  density  of  trees 
planted  per  acre,  the  age  of  the  trees, 
and  cultiual  practices  undertaken  by 
individual  growers  to  care  for  their 
orchards.  However,  the  table  showing 
yields  per  acre  does  indicate  that  there 
is  a  definite  difference  in  yields  among 
the  various  States. 

Regarding  the  age  of  trees,  the  record 
indicates  that  tart  cherry  trees  start 
losing  optimiun  productivity  at  about  20 
yeeirs.  Growers  testified  that  they 
typically  replant  their  trees  when  they 
are  between  20  and  25  years  old.  The 
following  table  shows  die  percentage  of 
acreage  in  each  State  that  was 
comprised  of  older  trees  in  1998. 


State 


Michigan ». 

Utah  j. 

New  York 

Wisconsin ',. 

Washington « -.f. 

Pennsylvania i 

Oregon » 


Percent 

acreage 

21-25  years 


Percent 

! 

acreage 

ars 

26+ years 

15 

6 

8 

1 

24 

7 

20 

15 

18 

5 

30 

6 

30 

48 

Total 
21  •)■  years 


21 
9 
31 
35 
23 
36 
78 
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Oregon,  consistently  the  lowest 
yielding  producing  district,  has 
substantially  more  older  trees  planted 
than  other  States.  Because  older  trees 
tend  to  produce  less  fruit,  and  Oregon 
has  a  high  percentage  of  older  trees,  this 
is  likely  to  explain  in  part  why  Oregon's 
yields  are,  on  average,  lower  than  in 
other  areas.  Peimsylvania  had  the 
second  largest  percentage  of  older  trees. 
Another  argiunent  against  eliminating 
the  15  million-poxmd  threshold  was  that 
unregidated  districts  like  Oregon  and 
Pennsylvania  had  already  "done  their 
part"  to  reduce  the  surplus  of  tart 
cherries  by  reducing  their  acreage.  Any 
continued  surpluses  were  attributable  to 
the  major  producing  State.  Michigan.  It 
was  therefore  argued  that  State  should 
bear  the  consequences  of  its  actions  and 
not  impose  its  problems  on  the  smaller 
districts. 

The  record  shows  that  U.S.  tart  cherry 
bearing  acreage  had  declined  frrom  a 
high  of  50,050  acres  in  1987,  to  39,880 
acres  in  2000.  All  producing  States 
recorded  acreage  reductions  diuing  this 
period.  On  a  percentage  basis,  the 
greatest  reduction  was  in  New  York 
(down  52  percent),  followed  by  Oregon 
(down  36  percent),  Utah  (down  30 
percent),  Pennsylvania  (down  25 
percent),  Washington  (down  24 
percent),  and  Wisconsin  (down  17 
percent).  Michigan  had  the  lowest 
percentage  decrease  (down  15  percent), 
but  the  largest  decline  in  total  number 
of  acres  (a  reduction  of  5,140  acres). 

The  record  evidence  is  that  acreage  in 
all  districts  have  declined  over  the  past 
decade.  Decisions  to  reduce  acreage 
were  made  by  individual  growers  based 
on -their  assessments  of  the  best  use  of 
thefr  land.  While  opportunities  for 
alternative  land  uses  vary  somewhat  by 
State,  they  also  vary  within  the  States. 
In  determining  whether  a  surplus  of 
tart  cherries  exists,  total  U.S.  supplies 
are  compared  to  total  demand  in  the 
primary  market.  Production  in  each 
district  contributes  to  the  total  supply, 
and  thus  to  any  surplus  that  may  exist. 
However,  Michigan  accounts  for  such  a 
large  proportion  of  the  total,  that 
production  in  that  State  alone  can 
warrant  a  volume  regulation. 
Additionally,  the  evidence  is  that 
production  in  the  smallest  producing 
State — Oregon — is  negatively  correlated 
to  production  in  Michigan,  "rhat  is, 
when  production  in  Michigan  is  high, 
production  in  Oregon  is  generally  low. 
Thus,  it  is  likely  that  vntii  elimination 
of  the  production  threshold,  Oregon 
would  be  regiUated  in  years  when  its 
production  is  below  normal.  This  could 
resiUt  in  a  heavier  burden  being  placed 
on  growers  in  Oregon  as  a  result  of 


volume  regulation  than  is  true  in  the 
other  producing  districts. 

Additionally,  the  record  shows  that 
the  benefits  of  the  supply  management 
provisions  of  the  order  accrue  to  the 
entire  U.S.  tart  cherry  industry.  The 
short  run  benefits  arise  when  surplus 
supplies  are  reduced,  and  market  prices 
(due  to  the  inelastic  demand  for  tart 
cherries)  rise  to  levels  that  are  closer  to 
growers'  typical  costs  of  production. 
Longer  range  gains  are  also  expected 
from  the  encouragement  to  expand 
market  demand  through  new  market 
and  new  product  development. 

The  aggregate  short  run  benefits  to  the 
industry's  growers  from  the  use  of 
volume  regulation  in  1997  and  1998 
have  been  estimated  to  be  at  least  $20 
million  per  year.  This  has  resulted 
because  the  smaller  market  surpluses 
have  resulted  in  stronger  grower  prices 
which  are  estimated  to  be  7  to  9  cents 
per  pound  greater  during  those  years. 

The  record  shows  that  tart  cherries, 
regardless  of  where  grown  in  the  U.S., 
are  sold  into  markets  that  are  essentially 
national  markets  with  similar,  closely 
interrelated  prices  throughout  the 
country.  Therefore,  the  somewhat 
higher  prices  that  have  resulted  from  the 
order's  supply  management  features 
have  accrued  to  all  tart  cherry  growers 
in  the  United  States. 

However,  the  history  of  the  order  and 
the  evidence  on  the  record  support  the 
premise  that  the  smallest  producing 
districts  should  not  be  subject  to  voliune 
regulation  under  the  tart  cherry 
marketing  order.  Further,  there  is  an 
argiunent  to  be  made  for  reducing  the 
current  15  million  pound  threshold. 
After  considering  all  the  testimony  and 
other  record  evidence,  the  Department 
has  concluded  that  a  threshold  of  6 
million  pounds  would  be  more 
reasonable.  This  would  result  in  all 
districts  that  have  increased  production 
over  the  past  decade  being  subject  to 
regulation,  consistent  with  the  original 
intent  of  the  proponents  of  the  order. 

The  record  shows  that  the  two 
districts  that  would  not  be  regulated 
undeir  a  6-million  pound  threshold — 
Oregon  and  Pennsylvania — produce 
insignificant  volumes  of  tart  cherries 
compared  with  total  U.S.  production. 
Production  in  these  districts  has  not 
grown,  nor  is  it  anticipated  that  it  will 
in  the  future.  The  evidence  supports 
claims  that  these  smaller  producing 
districts  would  be  more  impacted  by  a 
volume  regulation  than  other  districts. 
Costs  may  be  higher  to  growers  in  those 
areas  than  in  others  because  they  tend 
to  have  lower  yields.  Also,  processing 
capacity  in  those  districts  tends  to  be 
limited,  supporting  the  argument  that 
production  is  unlikely  to  increase.  In 


addition,  processors  in  the  smaller 
producing  districts  testified  that  they 
would  have  to  shut  down  their  facilities 
if  those  districts  were  subject  to  volume 
regulation  because  they  would  not  be 
able  to  get  sufficient  supplies  of  cherries 
to  run  their  operations  efficiently.  If  the 
smaller  producing  districts  do  increase 
their  production,  they  would  become 
regulated  once  they  reach  the  6-million 
pound  threshold. 

The  proponent  evidence  showed  that 
while  volume  regulations  have  helped 
strengthen  overall  cherry  prices,  there 
are  costs  involved  with  complying  with 
these  regulations.  Such  costs  include 
reduced  returns  for  cherries  that  cannot 
be  sold  in  primary  markets.  Imposing 
those  costs  on  the  smallest  producing 
districts  would  not  result  in  any  higher 
overall  price  for  tart  cherries. 
Additionally,  regulating  the  two 
smallest  States  would  not  reduce  the 
volume  of  regulation  imposed  on 
cherries  grown  in  the  other  States 
because  of  their  low  levels  of 
production.  In  the  four  years  that 
restricted  percentages  have  been 
recommended  by  the  Board,  the 
percentage  would  not  have  changed  at 
all  in  two  of  four  years  (by  not  including 
Pennsylvania  and  Oregon)  and  would 
have  been  marginally  reduced  in  the 
other  two  years.  Thus,  it  appears  that 
the  costs  of  regulating  these  minor 
districts  would  not  be  outweighed  by 
any  accrued  benefits. 

The  Department  is  proposing  that 
§  930.52  of  the  order  be  amended  by 
changing  the  threshold  for  regulation 
from  15  million  pounds  to  6  million 
pounds. 

Material  Issue  Number  2 — Allocation  of 
Board  Membership 

The  order  should  be  amended  to 
allocate  Board  membership  based  on  a 
district's  production  level,  rather  than 
have  a  set  number  of  members  per 
district.  Corresponding  changes  should 
be  made  in  quorum  requirements. 

Section  930.20  of  the  order  provides 
for  a  Cherry  Industry  Administrative 
Board,  appointed  by  the  Secretary  to 
locally  administer  the  program.  Among 
the  Board's  responsibilities  is 
recommending  regulations  to 
implement  marketing  order  authorities. 

For  purposes  of  Board  representation 
(among  other  things),  the  production 
area  is  divided  into  nine  districts.  Each 
district  is  allocated  one  to  four  Board 
members  to  represent  growers  and 
handlers  in  that  district.  One  additional 
Board  member  is  selected  to  represent 
the  general  public,  and  need  not  be  from 
any  specific  area. 

As  originally  constituted  (and  as  was 
true  at  the  time  of  the  hearing),  the 
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Board  consisted  of  18  members:  17  tart 
cherry  growers  and  handlers,  and  1 
public  member.  Five  of  the  nine 
districts,  including  all  districts  initially 
subject  to  volume  regulation,  were 
allocated  more  than  one  member.  Those 
five  districts  were  Northern  Michigan 
(four  members).  Central  Michigan  (three 
members).  Southern  Michigan  (two 
members).  New  York  (two  members), 
and  Htah  (two  members).  The  four 
districts  with  one  member  each  were 
Oregon,  Pennsylvania,  Washington  and 

Wisconsin.  ,      ^     .. 

Section  930.20  further  provides  that  if 
a  district  with  a  single  member  becomes 
subject  to  volume  regulation  because  it 
exceeds  the  15-million  pound 
production  threshold,  that  district  is 
entitled  to  a  second  Board  member 
positibn.  There  is  no  specific 
requirement  that  a  district  must  lose  a 
seat  if  it  falls  below  the  15  million 
poimd  threshold  and  is  no  longer 
subject  to  regulation.  However,  this 
could  be  accomplished  through 
informal  rulemaking  imder  the  authority 
in  §  930.21  which  allows  for  the 
reestablishment  of  districts  and  the 
redistribution  of  membership  among 

those  districts. 

Efiective  July  11,  2001,  the  Board  was 
increased  in  size  firom  18  to  19  members 
[66  FR  35889,  July  10,  2001].  A  second 
member  was  added  to  represent  the 
State  of  Washington  (District  8)  because, 
following  harvest  of  the  2000  crop,  it 
was  determined  that  that  district's 
annual  average  production  for  the  3 
years  1998  to  2000  exceeded  the  15- 
miUion  pound  threshold  required  for 


districts  to  become  regulated.  This  is  the 
only  change  that  has  been  made  in 
Board  membership  since  the  order's 

inception. 

The  Board  proposed  amending 
§  930.20  to  provide  that  membership  for 
each  district  be  based  on  the  average 
annual  production  for  that  district  over 
the  previous  3  years.  Districts  with  up 
to  and  including  10  million  pounds 
would  be  represented  by  one  Board 
member;  districts  with  more  than  10 
and  up  to  and  including  40  million 
pounds  would  have  two  members; 
districts  with  more  than  40  and  up  to 
and  including  80  million  pounds  would 
have  three  members;  and  districts  with 
more  than  80  million  pounds  would 

have  four  members.  .  j      •    ' 

The  record  shows  that  each  district 
should  have  at  least  one  Board  member 
to  ensure  that  the  interests  of  all  regions 
of  the  production  area  are  represented 
in  Board  deliberations  and  decisions. 
Additional  membersshould  be  allocated 
among  districts  basea  on  their 
production  levels.  This  would  recognize 
that  the  larger  districts  should  have  a 
greater  voice  in  Board  decisions  because 
they  are  more  greatly  impacted  by  those 
decisions.  Additionally,  the  record 
shows  that  the  number  of  growers  and 
handlers  operating  in  a  district  is  related 
to  the  volume  of  production  in  that 
district.  For  example,  the  three 
Michigan  districts  account  for  about  75 
percent  of  total  annual  tart  cherry 
production.  About  71  percent  of  the 
growers,  and  almost  half  of  the  handlers 
operate  in  Michigan.  The  number  of 
growers  and  handlers  in  the  other 


districts  are  also  related  to  the  volume 
of  production  in  those  districts.  Thus, 
the  production  levels  among  the 
districts  are  a  good  indication  of  the 
constituencies  in  those  districts,  and 
those  districts  with  larger  constituencies 
should  have  more  representation  on  the 
Board. 

The  allocation  of  industry 
membership  between  growers  and 
handlers  would  remain  unchanged 
imder  this  amendment.  For  districts 
with  one  member,  that  member  could  be 
either  a  grower  or  a  handler.  Districts 
with  two  members  would  have  one 
grower  and  one  handler  member 
position.  Districts  with  three  members 
would  have  one  grower  member  and 
one  handler  member,  and  the  third 
position  would  alternate  between  a 
grower  and  handler  member.  Districts 
that  are  allocated  four  members  would 
be  entitled  to  two  grower  members  and 
two  handler  members. 

The  major  benefit  of  this  amendment 
is  that  it  would  allow  Board 
membership  to  be  reallocated  annually, 
and  thereby  more  closely  reflect 
changing  production  trends  in  the 
industry.  This  would  include  having 
representation  of  a  district  decrease 
when  conditions  so  warrant. 

The  following  table  shows  the 
difference  that  would  have  occurred  in 
Board  membership  for  the  term  of  office 
that  began  July  1,  2001,  if  the  proposed 
amendment  were  in  effect  compared  to 
the  actual  representation  under  current 
order  provisions. 


District 


1— Northern  Michigan J. 

2— Central  Michigan  ; 

3— Southern  Michigan  i. 

4— New  York , i - 

5— Oregon i 

6 — Penrisylvania  ....■ ♦ 

7— Utah j , 

8— Washington i 

9— Wisconsin 1 

Total  number  of  industry  members 


Number  of  mem- 
bers under  current 
provision 


Number  of 

members  under 

proposed 

amendment 


If  the  proposed  amendment  had  been 
in  effect,  industry  representation  on  the 
Board  would  have  increased  from  18  to 
19  members.  Total  membership 
(including  the  public  member)  would 
have  increased  from  19  to  20  members. 
Wisconsin  would  have  been  entitled  to 
two  members  rather  than  one  member. 
Representation  of  the  other  eight 
districts  would  not  have  changed. 


One  witness  testified  in  opposition  to 
this  proposal,  stating  that  it  would  give 
Michigan  more  power  in  Board 
decisions.  However,  as  the  above  table 
shows,  Michigan  would  have  gone  from 
having  9  of  18  industry  members  (50 
percent)  to  9  of  19  industry  members  (47 
percent).  Looking  at  total  membership 
(including  the  public  member), 
Michigan  woidd  have  gone  from  9  of  19 


seats  (47  percent)  to  9  of  20  seats  (45 
percent). 

Committee  members  serve  3-year 
terms  of  office.  The  terms  are  staggered 
so  that  about  one-third  of  the  members 
are  selected  each  year.  The  terms  of 
office  begin  July  1  of  each  year.  Final 
production  figures  for  a  crop  year  are 
typically  available  in  September,  and 
nominations  are  conducted  early  in  the 
calendar  year  (January  or  February)  for 
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the  term  that  begins  the  following  July 
1.  If  this  amendment  is  adopted,  the 
Board  as  constituted  at  the  time  of  the  - 
amendment  would  remain  in  effect. 
Reallocation  of  membership  would  take 
place  prior  to  the  next  regularly 
scheduled  round  of  nominations.  If,  for 
example,  the  amendment  were  to 
become  effective  in  September  2002, 
reallocation  would  take  place  prior  to 
the  nominations  scheduled  for  January 
or  February  2003,  for  the  term  of  office 
beginning  July  1,  2003. 

If  a  district  were  to  lose  a  seat,  and 
none  of  its  members'  terms  were 
expiring,  it  would  be  necessary  to 
determine  which  member  would  need 
to  be  removed  from  the  Board. 
Testimony  at  the  hearing  suggested  that 
the  members  of  the  district  in  question 
would  likely  be  able  to  agree  among 
themselves  who  should  resign.  If  that 
proves  not  to  be  the  case,  the  Board 
could  recommend  rules  and  regulations 
concerning  how  to  determine  which 
Board  position  should  be  abolished.  To 
provide  for  this  possibility,  USDA  is 
recommending  that  a  new  paragraph  (i) 
be  added  to  §  930.20  to  authorize  the 
establishment  of  any  rules  and 
regulations  needed  to  implement  the 
provisions  of  that  section. 

In  determining  which  member  should 
resign,  however,  it  would  be  necessary 
to  comply  with  the  provisions  of 
§  930.20  pertaining  to  allocation  of 
membership  between  grower  and 
handler  positions.  For  example,  if  a 
district's  representation  was  reduced 
from  four  members  (two  grower  and  two 
handler  positions)  to  three  members 
(two  grower  positions  and  one  handler 
position),  one  of  the  handler  member 
positions  would  have  to  be  vacated. 

In  a  related  matter,  §  930.32  of  the 
order  provides  that  12  members  of  the 
Board  constitute  a  quorum,  and  that 
two-thirds  of  the  total  membership  must 
vote  in  favor  of  any  Board  action  for  it 
to  pass. 

With  the  Board  initially  estabUshed  at 
18  members  and  with  the  two-thirds 
voting  requirement,  a  12-member 
quorum  was  logical  (since  two-thirds  of 
18  is  12).  However,  the  proposed 
revision  to  §  930.20  would  result  in  a 
varying  number  of  Board  members  over 
time.  In  the  example  shown  above,  the 
Board  would  have  been  expanded  to  20 
members  (19  industry  members  and  1 
public  member).  The  two-thirds  voting 
requirement  in  that  case  would  require 
the  affirmative  votes  of  at  least  14 
members  to  pass  any  Board  action.  It 
would  not  be  reasonable  to  have  the 
quorum  remain  at  12  members,  since 
that  number  of  members  would  not  be 
able  to  pass  a  vote.  Therefore,  it  is 
recommended  that  §  930.32  be  amended 


to  provide  that  two-thirds  of  the  Board 
membership  constitutes  a  quorum. 

Material  Issue  Number  3 — Board 
Designation  of  a  Temporary  Alternate 
To  Act  for  an  Absent  Board  Member 

The  order  should  be  amended  to 
provide  more  flexibihty  for  a  Board 
member  to  designate  someone  to  act  in 
his  or  her  place  when  that  member  and 
his  or  her  alternate  are  unable  to  attend 
a  Board  meeting.  However,  this 
discretion  should  not  be  given  to  the 
Board  or  its  chairperson  inf  the  event  the 
member  in  question  chooses  not  to 
designate  another  alternate  to  serve  in 
his  or  her  place. 

As  previously  discussed,  the  Board  is 
composed  of  19  members,  with  the 
industry  members  allocated  among  nine 
geographic  districts.  Each  Board 
member  has  an  alternate  who  has  the 
same  qualifications  as  the  member. 
Industiy  Board  members  and  alternates 
are  nominated  by  their  peers  in  the 
district  they  represent. 

Section  930.28  of  the  order  provides 
that  if  a  Board  member  is  absent  from 
a  meeting,  his  or  her  alternate  shall  act 
in  that  member's  place.  There  is  no 
provision  for  a  situation  in  which  both 
the  member  and  that  member's  alternate 
are  unavailable. 

The  Board  has  proposed  changing 
§  930.28  as  follows.  If  both  a  member 
and  his  or  her  alternate  cannot  attend  a 
Board  meeting,  the  member  or  the 
alternate  (in  that  order)  could  designate 
another  alternate  member  to  act  in  their 
stead.  If  neither  the  member  nor  the 
alternate  choose  to  make  such  a 
designation,  the  Board's  chairperson 
would  be  free  to  do  so  with  the 
concurrence  of  a  majority  of  present 
members. 

In  support  of  the  Board's  proposal, 
witnesses  stated  that  it  is  important  to 
have  a  full  contingency  of  members 
present  at  each  Board  meeting  to  ensure 
full  consideration  of  and  deliberation 
upon  program  issues.  Further,  an  empty 
seat  constitutes  a  "no"  vote,  which 
could  hamper  Board  decision-making. 
This  is  because  all  Board  actions  require 
the  approval  of  at  least  two-thirds  of  its 
members.  One  witness  isuggested  that 
without  this  proposed  amendment. 
Board  expenses  could  increase  because 
additional  meetings  might  be  needed 
due  to  vacant  member  seats  and  the 
inability  to  gamer  the  requisite  number 
of  votes  for  Board  action. 

Witnesses  in  opposition  to  this 
proposal  opined  that  it  is  very  important 
to  maintain  representation  of  all 
districts  at  each  Board  meeting.  They 
stated  that  Board  representation  is 
allocated  among  the  districts  because 
the  conditions  in  those  districts  vary. 


The  record  shows  that  there  have  been 
very  few  instances  where  Board 
members  (and  their  alternates)  have 
been  unable  to  attend  a  meeting.  The 
few  times  a  seat  was  empty  was  when 
the  member  from  district  5  (Oregon)  or 
district  8  (Washington)  was  unable  to  be 
present  due  to  airline  delays  because  of 
bad  weather  or  due  to  personal 
emergencies.  Since  most  Board  meetings 
are  held  in  Michigan,  it  is  likely  that  if 
the  Board's  proposed  amendment  had 
been  in  place,  a  person  from  Michigan 
would  have  been  asked  to  fill  the  etppty 
position.  Witnesses  from  outside  the 
State  of  Michigan  strongly  objected  to 
this  scenario. 

The  Department  agrees  that  full 
participation  at  Board  meetings  should 
be  encouraged.  However,  we  also 
believe  there  is  merit  in  allocating 
membership  among  districts,  and  that 
the  conditions  in  one  district  may  vary 
considerably  from  those  in  another. 
Further,  growers  and  handlers  in  each 
district  nominate  the  people  they  want 
to  represent  them  at  Board  meetings.  For 
these  reasons,  we  conclude  that  a  Board 
member  should  be  able  to  choose 
another  alternate  to  serve  in  his  or  her 
place  when  that  member  and  that 
member's  alternate  are  unavailable. 
However,  this  choice  should  remain 
with  the  member.  If  he  or  she  chooses 
not  to  name  someone  to  fill  his  or  her 
seat  and  cast  votes  on  his  or  her  behalf.    . 
the  choice  should  not  then  revert  to  the 
Board  or  its  chairperson. 

The  record  supports  the  conclusion 
that  this  proposal  is  not  intended  to 
change  the  composition  of  the  Board 
with  respect  to  grower  versus  handler 
representation.  Therefore,  a 
modification  to  the  proposed 
amendment  is  made  providing  that  in 
naming  an  additional  alternate  to  act  on 
his  or  her  behalf,  a  Board  member 
should  designate  an  ahemate  from  the 
same  group  (grower  or  handler)  as  that 
member.  This  would  ensure  appropriate 
grower  and  handler  representation  on 
the  Board. 

The  proposed  amendment  of  §  930.28 
has  been  changed  accordingly.  Also,  we 
have  deleted  the  requirement  that  a 
member  must  choose  an  alternate  "ftt)m 
another  district"  to  act  in  his  or  her 
place.  This  would  enable  a  member  who 
is  from  a  district  with  more  than  one 
member  position  to  designate  another 
alternate  from  the  same  district  to  act  in 
his  or  her  stead.  The  member  would  not 
be  required  to  name  an  alternate  from  a 
different  district  to  fill  his  or  her  seat. 

Material  Issue  Number  4 — Clarification 
of  Diversion  and  Exemption  Provisions 

The  diversion  and  exemption 
provisions  of  the  order  should  be 
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clarified  by  eliminating  certain  cross 
references  among  those  provisions  and 
adding  general  rulemaking  authority  to 
implement  handler  diversion 
provisions. 

As  previously  discussed,  a  primary 
feature  of  the  tart  cherry  marketing 
order  is  supply  management  through  the 
establishment  of  free  and  restricted 
percentages.  These  percentages  are 
applied  to  each  regulated  handler's 
acquisitions  of  cherries.  Free  percentage 
cherries  may  be  sold  in  any  market, 
while  restricted  percentage  cherries  may 
be  diverted  by  a  grower  or  handler  or 
placed  in  the  inventory  reserve. 

Section  930.58  of  the  order  provides 
for  grower  diversions.  Under  this 
section,  growers  may  receive  diversion 
certificates  for  cherries  used  for  animal 
feed  and  cherries  left  unharvested  in  the 
orchard.  Growers  may  also  receive 
diversion  certificates  for  "uses  exempt 
under  §  930.62."  A  grower's  diversion 
certificates  can  then  be  transferred  to 
that  grower's  handler  and  used  to  meet 
the  handler's  restricted  obligation.  This 
part  of  §  930.58  would  not  change. 

Section  930.59  provides  for  handler 
diversions.  Handlers  may  receive 
diversion  credits  for  cherries  used  in 
such  forms  as  the  Board  may  designate, 
with  approval  of  USDA.  These  forms 
may  include  destruction  at  the  handler's 
facility;  use  in  Board  approved  food 
banks  or  other  approved  charitable 
organizations;  acquisition  of  grower 
diversion  certificates;  and  uses  exempt 
imder  §  930.62.  Handlers  desiring  to  use 
the  first  three  forms  must  notify  the 
Board  prior  to  diverting  cherries.  Use  of 
the  fotlrth  form  requires  application  to 
and  approval  by  the  Board  prior  to 
diversion. 

Section  930.62  provides  that  certain 
cherries  may  be  exempt  from  volume 
regulation  upon  Board  recommendation 
and  USDA  approval.  Such  cherries 
would  also  be  exempt  from  assessment 
obligations  and  any  established  quality 
standards.  Section  930.62  currently 
provides  that  exemptions  may  be 
provided  for  cherries  diverted  in 
accordance  with  §  930.59  (Handler 
diversion  privilege);  used  for  new 
product  and  new  market  development; 
or  used  for  experimental  pxirposes  or  for 
any  other  use  designated  by  the  Board, 
including  cherries  processed  into 
products  for  markets  for  which  less  than 
5  percent  of  the  preceding  5-year 
average  production  of  cherries  were 
utilized. 

The  record  indicates  that  the  industry 
supports  continuation  of  both  the 
authority  to  exempt  certain  cherries 
from  regulation,  and  the  authority  to 
provide  diversion  credits  for  cherries 
used  for  certain  purposes.  The 


application  of  each  provision  is 
different,  however.  An  example 
provided  at  the  hearing  illustrates  the 
difference.  Assume  a  restricted 
percentage  of  20  percent  has  been 
establishedva  regulated  handler 
acquires  10  million  pounds  of  cherries, 
and  that  handler  uses  2  million  pounds 
of  those  cherries  for  new  market 
development.  This  handler  would  have 
a  restricted  obligation  of  2  million 
pounds  of  cherries  {20  percent  of  the  10 
million  pounds  of  cherries  acquired). 

If  cherries  used  for  new  market 
development  received  diversion  credit, 
this  handier  would  have  met  his  or  her 
restricted  obligation  by  using  2  million 
pounds  for  that  purpose.  The  handler 
could  thus  market  the  remaining  8 
million  pounds  of  his  or  her  cherries  as 
free  percentage  cherries  in  any  outlet  he 
or  she  chose.  If.  however,  cherries  used 
for  new  market  development  were 
exempt  from  regulation,  the  restricted 
percentage  would  be  applied  to  that 
handler's  total  acquisitions  (10  million 
pounds),  less  the  volume  of  cherries 
exempt  from  regulation  (2  million 
pounds).  Thus,  this  handler  would  have 
a  restricted  obligation  of  1.6  million 
poimds  (20  percent  of  8  million 
pounds),  which  woiUd  have  to  be 
diverted  in  forms  approved  by  the  Board 
as  eligible  for  diversion  credit. 

Cross  references  between  §§  930.59 
and  930.62  have  proved  to  be  confusing. 
Thus,  these  sections  are  proposed  to  be 
amended  by  deleting  those  cross 
references.  Also,  uses  listed  under 
§  930.62  as  possible  exempt  uses  are 
being  listed  under  §  930.59  as  possible 
uses  eligible  for  handler  diversion 
credit.  Rulemaking  would  be  required  to 
designate  whether  a  particular  use 
would  be  exempt  from  regulation  or 
would  constitute  an  approved  diversion 
outlet.  Such  rulemaking  would  be  based 
on  Board  recommendations,  following 
its  assessment  of  the  impact  exemptions 
or  diversions  would  have  on  the  tart 
cherry  industry. 

Proponent  witnesses  asked  that  the 
authority  in  §  930.58  for  growers  to 
receive  diversion  certificates  for  uses 
exempt  under  §  930.62  remain  in  the 
order.  This  authority  has  been  in  the 
order  bom  the  time  it  became  effective 
and  would  need  to  be  implemented 
through  rulemaking.  Presently,  grower 
diversion  rules  provide  for  two  types  of 
diversion:  leaving  cherries  unharvested 
and  in-orchard  tank  diversion.  It  coidd 
be  possible  for  the  Board  to  provide 
(with  USDA  approval)  for  a  form  of 
grower  diversion  that  would  be  the 
same  as  an  exempt  use  utilized  by 
handlers  under  §  930.62.  The  intent 
would  be  to  encourage  growers  to  find 


new  uses  and  new  markets  for  their 
cherries. 

To  retain  this  authority,  a  conforming 
change  is  needed  in  §  930.62.  That 
section  of  the  order  is  proposed  to  be 
changed  by,  among  other  things,  stating 
that  diversion  certificates  shall  not  be 
issued  for  cherries  used  for  exempt 
purposes.  This  revision  was  intended  to 
apply  to  handlers  and  not  to  growers 
seeking  diversion  certificates  for  exempt 
uses.  Thus, 'a  clarification  is  being 
proposed  in  the  regulatory  text  of 

§930.62. 

The  Department  is  also  proposing  a 
conforming  change  in  §  930.50  relating 
to  the  Boani's  marketing  policy.  That 
provision  of  the  order  specifies  how  fi^e 
and  restricted  percentages  are  to  be 
calculated.  The  order  currently  sets 
forth  an  "optimum  supply  formula" 
(OSF)  which  the  Board  must  follow  in 
its  consideration  of  annual  volume 
regulations.  First,  the  Board  considers 
the  available  supply  of  tart  cherries, 
which  is  the  sum  of  the  crop  estimate 
and  the  carry-in  supply  from  previous 
crop  years.  The  Board  next  computes 
the  optimum  supply  and  compares  it 
with  the  available  supply.  If  the 
available  supply  exceeds  the  optimum 
supply,  a  siuplus  exists,  calling  for  the 
use  of  supply  controls. 

The  optimum  supply  is  definedas 
100  percent  of  the  average  sales  of  the 
prior  3  years,  reduced  by  the  average 
sales  that  represent  dispositions  of 
restricted  percentage  cherries  qualifying 
for  diversion  credit  for  the  same  3  years. 
There  is  no  mention  of  how  cherries 
used  for  exempt  purposes  should  figure 
into  the  equation. 

Witnesses  testifying  at  the  hearing 
explained  that  exempt  cherries  should 
be  treated  in  the  same  way  as  cherries 
qualifying  for  diversion  credit  in  the 
OSF.  That  is.  they  should  be  deducted 
from  the  total  sales  figure.  Paragraph  (a) 
of  §  930.50  is  proposed  to  be  revised 
accordingly. 

Section  930.59  currently  states  that  in 
some  cases,  handlers  must  notify  the 
Board  of  their  intent  to  divert  cherries, 
while  in  other  cases  they  must  apply  for 
and  receive  Board  approval  prior  to 
diverting  cherries.  This  decision 
proposes  revising  this  section  to  provide 
that  in  all  cases,  handlers  must  notify 
the  Board  of  their  plans  to  divert 
cherries.  This  change  was  proposed  by 
the  Board,  and  is  intended  to  simplify 
ciurent  procedures.  It  should  be  noted, 
however,  that  should  additional 
safeguards  be  needed  to  ensure 
compliance  with  handler  diversion 
procedures  (i.e.,  that  cherries  receiving 
diversion  credits  are  actually  utilized  in 
approved  outlets),  the  Board  has 
authority  to  recommend  additional  rules 
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and  regulations.  Such  rules  and 
regulations  would  require  USDA 
approval  through  the  informal 
rulemaking  process. 

The  authority  for  this  additional 
rulemaking  is  currently  provided  in 
§§  930.30  and  930.31  of  the  order.  These 
sections  set  forth  the  Board's  powers 
and  duties,  which  include 
recommending  rules  and  regulations 
needed  to  effectively  administer  the 
provisions  of  the  order.  As  a  clarifying 
change,  a  new  paragraph  (f)  is  proposed 
to  be  added  to  §  930.59  to  specify  that 
the  Board  may  establish  (with  USDA 
approval)  rules  and  regulations 
necessary  and  incidental  to  the 
administration  of  the  handler  diversion 
provisions  of  the  order. 

One  final  conforming  change  is  being 
proposed  by  the  Department  relative  to 
the  provisions  concerning  diversions 
and  exemptions.  At  the  hearing,  it  was 
clearly  stated  that  if  certain  uses  of 
cherries  were  exempt  from  regulation, 
handlers  should  be  able  to  use  cherries 
fitjm  their  inventory  reserves  for  those 
uses  at  any  tinie.  While  this  is  currently 
permitted  under  the  terms  of  §  930.62, 
we  are  proposing  a  clarifying  change  in 
§  930.54,  Prohibition  on  the  use  or 
disposition  of  inventory  reserve 
cherries.  That  section  is  also  being 
proposed  to  be  revised  by  deleting  a 
reference  to  a  nonexistent  paragraph  (b) 
of  that  section. 

Material  Issue  Number  5— Exemption  or 
Diversion  Credit  for  Export  Shipments 

The  order  should  be  amended  to 
provide  specific  authority  to  designate 
shipments  ta.certain  export  markets  as 
exempt  or  eligible  for  diversion  credit. 

As  discussed  in  the  previous  material 
issue,  §§930.59  and  930.62  provide  for 
handler  diversions  and  exemptions, 
respectively.  Certain  uses  of  cherries  are 
listed  as  being  eligible  for  diversion 
credit  or  exemptions.  Under  the 
authority  in  these  sections  (specifically, 
that  for  market  development),  diversion 
credits  have  been  made  available  to 
handlers  in  recent  crop  years  for 
shipments  to  export  markets,  excluding 
Canada  and  Mexico.  Canada  and  Mexico 
were  not  included  because  of  their 
proximity  to  the  United  States  and 
concern  about  compliance  matters. 

The  record  indicates  that  allowing 
export  shipments  to  receive  diversion 
credits  has  resulted  in  stronger  export 
sales.  Exports  in  1997-98  were 
unusually  high  (around  50  million 
poimds),  although  they  declined  during 
the  next  season  to  34  million  pounds. 
Witnesses  stated  that  the  tart  cherry 
industry  needs  to  expand  demand  for  its 
product  through,  among  other  things, 
development  of  new  markets. 
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The  Board  proposed  adding  specific 
authority  to  §§  930.59  and  930.62  to 
allow  diversion  credits  or  exemptions 
for  such  export  markets  as 
recommended  by  the  Board  and 
approved  by  the  Secretary.  This  is  a 
clarifying  change  only. 

Material  Issue  Number  6 — Diversion 
Credit  for  Juice  and  Juice  Concentrate 

The  order  should  be  amended  to 
provide  that  sales  of  cherry  juice  and 
juice  concentrate  may  receive  diversion 
credits  if  those  sales  are  in  outlets  that 
have  been  designated  as  eligible  for 
receipt  of  diversion  credits. 

Section  930.59  of  the  order  relates  to 
how  handlers  may  receive  diversion 
credits  to  offset  their  restricted 
obligations.  Paragraph  (b)  of  that  section 
states  that  diversion  may  not  be 
accomplished  by  converting  cherries 
into  juice  or  juice  concentrate. 

The  Board  recommended  that  the 
order  be  amended  by  deleting  the 
proviso  in  §  930.59  (b)  so  that  shipments 
of  cherry  juice  and  juice  concentrate  to 
approved  diversion  outlets  may  be 
eligible  for  diversion  credit. 

The  record  indicates  that  in  the 
promulgation  proceeding,  handlers  from 
Oregon  and  Washington  were  concerned 
that  juice  concentrate  could  be 
established  as  a  use  eligible  for 
diversion  credit.  Those  handlers 
indicated  that  they  processed  all  or  a 
majority  of  their  cherries  into  juice 
concentrate.  Cherries  produced  in  the 
Pacific  Northwest  have  a  high  brix 
(sugar  content)  level  desirable  for  juice 
concentrate.  Concern  was  expressed  that 
if  the  Board  decided  to  allow  diversion 
credit  for  juice  concentrate,  an  increase 
in  the  volume  of  juice  in  the 
marketplace  could  have  resulted  in  an 
accompanjdng  reduction  in  prices  for 
juice.  This  could  have  unduly  harmed 
.the  industry  in  Washington  and  Oregon. 
USDA  therefore  inserted  a  provision  in 
§  930.59  to  prohibit  the  use  of  juice  or 
juice  concentrate  for  diversion  credit. 
However,  the  use  of  juice  and  juice 
concentrate  for  export  was  allowed 
under  the  exemption  provisions  of  the 
order  for  the  1997-98  season.  The  1997- 
98  season  was  the  first  season  of 
operation  for  the  cherry  order,  and  its 
provisions  were  new  to  the  industry  and 
complex  to  administer.  Handlers 
unfamiliar  with  the  order's  diversion 
provisions  had  exported  or  contracted  to 
export  tart  cherry  juice  or  juice 
concentrate  to  eligible  countries  with 
the  intention  of  applying  for  and 
receiving  diversion  certificates  for  those 
exports.  If  those  handlers  had  been 
prohibited  from  receiving  diversion 
certificates  for  those  sales,  the  handlers 
would  have  inciured  financial 


difficidties.  Thus,  the  prohibition 
against  exports  of  juice  and  juice 
concentrate  was  suspended  for  the 
1997-98  season  only. 

The  record  shows  that  until  1997.  the 
juice  market  was  distressed.  One  reason 
was  that  there  had  been  large  volumes 
of  concentrate  produced  in  the 
preceding  years  in  the  Western  United 
States-— volumes  that  exceeded  market 
demand.  In  1995  particularly,  there  was 
a  very  large  crop  of  tart  cherries  (a 
record  395.6  million  pounds),  and  a 
large  portion  of  that  crop  was  processed 
into  concentrate.  An  oversupply 
situation  occurred,  which  led  to  low 
prices  and  a  large  carry-over  of 
concentrate. 

Witnesses  claimed  that  the  operation 
of  the  order  has  helped  address  the 
cherry  oversupply  situation,  including 
the  surplus  of  juice.  Allowing  exports  of 
juice  to  receive  diversion  credits  in 
1997-98  was  quite  successful.  The 
industry  exported  more  than  4  million 
poimds  (raw  product  equivalent)  of 
juice  concentrate  that  year,  comprising 
about  10  percent  of  total  exports 
qualifying  for  credit.  At  9  cents  per 
pound  for  the  raw  fhiit,  growers 
received  about  $382,500  in  revenue 
from  these  sales.  Handlers,  whose  value 
added  component  is  about  $5.00  per 
gallon  (or  $.056  per  pound),  received 
$236,000  in  revenue.  In  total,  the 
industry  gained  at  least  $618,000  from 
export  sales  of  juice  concentrate  in 
1997-98. 

Providing  diversion  credits  for 
exports  of  juice  concentrate  by  handlers 
in  the  regulated  districts  encouraged 
more  exports  of  this  product.  The  higher 
levels  of  exports  of  concentrate  helped 
reduce  heavy  inventories  and  reduced 
the  supplies  available  in  the  domestic 
market.  This  led  to  an  increase  in  the 
domestic  price  for  juice  concentrate  of 
about  $4.00— $6.00  per  gallon. 
Producers  whose  cherries  were 
processed  into  concentrate  benefitted 
from  the  strengthening  of  domestic  juice 
prices. 

In  1998,  diversion  credits  were  no 
longer  authorized  for  exports  of  juice 
and  juice  concentrate.  Witnesses  stated 
that  this  hurt  the  U.S.  cherry  industry. 
Demand  for  juice  concentrate  in  Europe 
was  strong,  but  domestic  processors 
could  not  export  juice  concentrate  in  a 
way  that  was  economically  feasible. 
Some  processors  exported  raw  juice  , 

stock  to  Europe  so  the  raw  stock  could 
be  juiced  overseas.  This  meant  that  the 
added  value  of  converting  the  stock  to 
juice  concentrate  was  lost  to  U.S. 
processors.  It  alsolneant  higher  freight 
costs  for  the  raw  product  (versus 
concentrate).  When  juice  stock  was 
exported,  the  freight  cost  to  Europe  was 
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about  10  cents  per  poimd.  Growers 
received  little  for  cheiries  exported  as 
raw  juice  stock,  while  grower  returns  for 
exported  jmce  concentrate  were 
positive.  . 

Further,  this  restriction  resulted  m 
shorting  the  export  juice  market. 
Witnesses  stated  that  if  you  are  unable 
to  supply  a  market  consistently,  that 
market  looks  for  a  more  reliable  source 
of  supplies.  When  a  market  is  lost  to  the 
U.S.  industry  for  this  reason,  it  is 
difficult  to  regain.  This  is  particularly 
detrimental  to  the  tart  cherry  industry  as 
it  seeks  to  expand  markets  for  its  heavy 
supplies  of  product. 

As  previously  indicated,  the 
prohibition  on  diversion  credits  for 
juice  and  juice  concentrate  was  in 
response  to  concerns  expressed  by  the 
industry  in  the  Northwest.  At  the  time 
the  order  was  promulgated,  it  was 
represented  that  more  than  85  percent  of 
the  crop  in  Washington  was  processed 
into  juice.  During  recent  years,  less  than 
half  of  the  Washington  crop  was  used 
for  juice.  Most  of  the  rest  of  the  crop 
was  used  for  5  +  1  cherries  (25  poimds 
of  cherries  to  5  pounds-of  sugar). 
Additionally,  the  record  shows  that  in 
1993  there  were  7  pitters  in  the  State;  by 
2000,  that  number  had  grown  to  20. 
This  supports  the  conclusion  that 
processors  in  Washington  are  able  to 
pack  a  wider  variety  of  finished 
products,  (ierries  grown  in  Washington 
have  increasingly  been  processed  into 
products  other  than  juice  and  juice 
concentrate. 

Also,  production  in  the  State  of 
Washington  has  grown,  and  a  number  of 
witnesses  at  the  hearing  held  in  early 
2000  expressed  their  belief  that 
Washington  would  soon  produce  in 
excess  of  15  million  pounds  annually 
and  thus  would  become  subject  to 
volume  regulation.  In  fact,  production 
in  Washington  for  the  3  years  1998  to 
2000  averaged  15.9  million  pounds,  and 
Washington  became  subject  to  volume 
regulation  in  2001.  It  was  important  that 
handlers  in  Washington  be  able  to 
receive  diversion  credits  for  exports  of 
juice  and  juice  concentrate.  This  was 
particularly  true  because  5+1  cherries 
do  not  generally  seU  in  export  markets 
because  they  contain  sugar  and  are  thus 
subject  to  increased  tari&  when 
exported.  For  these  reasons,  the  Board 
unanimously  recommended  suspension 
of  the  prohibition  on  receiving  diversion 


credit  for  exports  of  cherry  juice  and 
juice  concentrate.  This  suspension 
became  effective  August  1.  2001  [66  FR 
39409,  July  31,  2001]. 

An  additional  benefit  of  allowing 
diversion  credits  for  exported  juice  and 
juice  concentrate  is  that  it  woiild  ensiue 
that  the  domestic  market  is  adequately 
supplied  in  short  crop  years.  In  years 
when  the  crop  is  small,  most  available 
tart  cherries  will  be  used  to  supply 
hi^er  value  finished  products  rather 
than  juice  concentrate.  If  the  industry 
does  not  have  a  supply  of  concentrate  in 
reserve,  the  juice  markets,  both 
domestic  and  foreign,  could  go 
imsatisfied.  In  order  to  have  supplies 
available  in  short  crop  years,  there 
needs  to  be  an  incentive  to  have  tart 
cherries  stored  as  juice  concentrate. 
Making  juice  and  juice  concentrate 
eligible  for  diversion  credit  would 
create  an  incentive  to  produce  and  store 
concentrate,  which  would  ensure  that 
markets  for  those  products  are 
adequately  supplied.  It  could  also  result 
in  fewer  cierries  being  diverted  in  the 
orchard.  This  would  benefit  growers 
through  enhanced  revenues,  because 
they  receive  more  for  cherries  that  are 
processed  and  sold  than  for  cherries  that 
are  diverted  in  the  orchard. 

It  should  be  noted  that  the  intent  of 
this  amendment  proposal  is  to  make 
sales  of  juice  and  juice  concentrate 
eligible  for  diversion  credit  only  if  those 
sales  are  in  outlets  that  have  been 
approved  for  diversion  credit.  Sales  of 
juice  and  juice  concentrate  in  the 
primary  market  would  not  be  eligible  for 
diversion  credit.  This  would  prevent  the 
influx  of  heavy  supplies  of  juice  into 
primary  markets,  which  would  have  the 
potential  to  harm  processors  who  rely 
on  a  healthy  juice  market. 

The  Department  is  proposing  that 
§  930.59  be  amended  by  deleting  the 
proviso  in  paragraph  (b)  of  that  section. 
We  are  also  proposing~a  clarifying 
change  in  that  paragraph  to  state  that 
shipments  of  juice  and  juice  concentrate 
would  only  be  eligible  for  diversion 
credit  if  they  are  used  in  markets 
specifically  approved  as  diversion 
outlets. 


Material  Issue  Number  7— Handler 
Transfers  of  Diversion  Credits 

The  order  should  be  amended  to 
provide  specific  authority  for  handlers 
to  be  able  to  transfer  diversion  credits. 


Section  930.59  of  the  order  provides 
for  handler  diversion  credits.  Those 
diversion  credits  are  used  by  handlers  to 
meet  their  restricted  obligations.  That 
provision  of  the  order  is  silent  with 
respect  to  the  ability  of  handlers  to 
transfer  diversion  credits  among 
themselves  to  meet  their  restricted 
obligations. 

The  Board  proposed  adding  a  new 
paragraph  (e)  to  §  930.59  to  provide  that 
a  handler  who  acquires  diversion 
certificates  representing  diverted 
cherries  during  any  crop  year  may 
transfer  such  certificates  to  another 
handler  or  handlers. 

The  record  shows  that  this  authority 
would  provide  additional  flexibility  to 
tart  cherry  growers  and  handlers  in 
meeting  program  requirements,  without 
changing  the  amoimt  of  tart  cherries 
available  to  be  marketed  as  ftee 
percentage  cherries.  This  authority 
could  also  result  in  the  processing  of  the 
highest  quality  cherries  available  in  any 
crop  year,  which  would  benefit  the 
industry  as  a  whole. 

One  witness  at  the  hearing  explained 
as  an  example  that  Handler  A  may 
acquire  a  very  high  quality  of  tart 
cherries  in  a  given  year,  and  would 
want  to  process  and  sell  a  higher 
percentage  of  those  cherries  than  his  or 
her  free  percentage  would  allow. 
Handler  B  may  be  in  a  situation  where 
he  or  she  receives  more  diversion 
credits  than  needed  because  most  of  that 
handler's  pack  is  for  export.  (We  are 
assuming  that  export  sales  are  eligible 
for  diversion  credits.)  Handler  B  might 
want  to  transfer  those  excess  credits  to 
Handler  A. 

Additionally,  there  may  be  a  situation 
in  which  Handler  C's  growers  have  low 
quality  cherries  due  to  adverse  growing 
conditions.  These  growers  may  choose 
to  use  in-orchard  diversion  to  a  greater 
extent  than  they  normally  would. 
Handler  C  could  wind  up  with  more 
diversion  credits  than  needed  and  may 
want  to  transfer  those  credits  to  Handler 
A.  A  simple  example  to  illustrate  this 
situation  follows.  In  this  example,  we 
will  assume  a  restricted  percentage  of  40 
percent  has  been  established. 


Handler 


A 
B 


Receipts 
(pounds) 


100,000 
100,000 


Restricted 
obligation 
(pounds) 


40,000 
40,000 


Exports 
(poiMXte) 


0 
70,000 


Grower 
diversion 
(pounds) 


diversions 

credits 

(pounds) 


(40,000) 
30,000 
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Handler 


Receipts 
(pounds) 


100,000 


Restricted 
obiigatjon 
(pounds) 


40.000 


Exports 
(pounds) 


Grower 
diversion 
(pounds) 


50.000 


3551 


Excess 
diversions 

credits 
(pounds) 


10,000 


In  this  case,  Handler  A  needs 
diversion  credits  totaling  40,000  pounds 
to  meet  his  or  her  restricted  obligation, 
while  Handlers  B  and  C  have  excess 
credits  representing  40,000  pounds  of 
cherries.  If  Handler  A  could  receive 
Handler  B's  and  C's  excess  diversion 
credits,  he  or  she  could  use  them  to 
fulfill  Handler  A's  restricted  obligation. 
Otherwise,  Handler  A  would  have  to 
divert  40,000  poiuids  of  cherries  (by 
destroying  them,  for  example)  or  put 
them  in  the  inventory  reserve.  With  the 


ability  to  transfer  diversion  credits, 
Handler  A  could  acquire  excess  credits 
from  Handlers  B  and  C.  Handler  A 
would  benefit  by  being  able  to  process 
all  of  his  or  her  cherries  for  free  use. 
Handlers  B  and  C  (and  their  growers) 
would  benefit  by  being  compensated  for 
their  diversions,  including  those  above 
the  required  amount. 

Both  the  transferring  handlers'  and 
the  receiving  handler's  growers  would 
benefit.  Also,  the  overall  quality  of  the 
crop  marketed  could  be  improved.  This 


would  serve  to  increase  consumer 
confidence  and  acceptance,  thereby 
strengthening  demand  for  tart  cherries. 
This  would  benefit  the  U.S.  tart  cherry 
industry  as  a  whole. 

Additionally,  if  the  transfer  of 
diversion  credits  were  not  allowed,  the 
market  could  be  shorted.  This  would 
have  a  detrimental  impact  on  the  tart 
cherry  industry.  Again,  we  will  use  the 
above  illustration  and  assume  these 
three  handlers  comprise  the  entire 
industry. 


Handler 

Receipts 

Restricted 
obligation 

Excess 

diversions 

"Free"  sales 

With 
transfers 

Without 
transfers 

A :. 

100,000 
100,000 
100,000 

40,000 
40.000 
40.000 

(40.000) 
.30,000 
10.000 

100,000 
30.000 
50.000 

B 

60,000 

c 

30,000 

50,000 

Total 

300,000 

120.000 

0 

180.000. 

140.000 

With  a  60  percent  free  percentage,  it 
would  be  expected  that  180,000  pounds 
of  cherries  would  be  available  for  sale 
as  free  percentage  cherries  (60  percent 
of  total  receipts  of  300,000  poimds).  As 
shown  above,  without  the  ability  to 
transfer  diversion  credits,  the  total 
volume  of  "free"  cherries  available  to 
market  would  be  only  140,000  pounds. 
This  would  be  well  below  the  180,000 
pounds  deemed  necessary  to  meet 
market  demand.  This  would  hamper  the 
industry's  efforts  to  expand  markets  for 
its  products. 

llie  Board's  proposal  included  the 
statement  that  transfers  of  handler 
diversion  credits  be  allowed  "Within 
such  restrictions  as  may  be  prescribed 
in  rules  and  regulations,  including  but 
not  limited  to  procedmes  for  transfer  of 
diversion  credit  and  limitations  on  the 
type  of  certification  eligible  for  transfer 
*  *  *"  Testimony  at  the  hearing 
indicated  that  rules  to  implement  this 
transfer  authority  may  be  needed.  The 
only  example  given  was  that  uniform 
reporting  requirements  may  be 
necessary  (i.e.,  to  make  siue  that 
handlers  record  transfers  in  the  same 
way  so  that  diversion  credits  are  not  . 
counted  to  offset  more  than  one 
handler's  restricted  obligation).  No 
witnesses  gave  any  examples  of 
limitations  on  transfers  that  may  be 
needed,  but  they  wanted  the  flexibility 
to  do  that  in  the  future  if  the  need  arises. 


No  opposition  to  this  proposal  was 
stated  at  the  hearing  or  in  the  briefs 
filed. 

This  amendment  would  be 
implemented  by  adding  a  new 
paragraph  (e)  to  §930.59  to  specifically 
authorize  the  transfer  of  handler 
diversions  certificates. 

Material  Issue  Number  8 — Grower 
Diversion  Certificates 

The  order  should  be  amended  to 
provide  that  diversion  certificates 
issued  by  the  Board  to  a  grower  remain 
valid  even  if  that  grower's  district 
subsequently  becomes  exempt  from 
volume  regulation  under  §  930.52(d). 

Section  930.58  provides  that  a  grower 
may  voluntarily  choose  to  divert  all  or 
a  portion  of  his  or  her  cherries. 
Typically,  this  is  accomplished  by 
leaving  cherries  in  the  orchard 
unharvested,  although  other  means  are 
provided  as  well.  Upon  diversion  in 
accordance  with  order  provisions,  the 
Board  issues  the  grower  a  diversion 
certificate  which  the  grower  may  then 
ofiiar  to  handlers  in  lieu  of  delivering 
cherries.  Handlers  may  then  redeem 
those  certificates  to  meet  their  restricted 
obligations. 

Section  930.52(d)  of  the  order 
provides  that  any  district  producing  a 
crop  which  is  less  than  50  percent  of  the 
average  annual  processed  production  in 
that  district  in  the  previous  5  years  is 


exempt  from  any  volume  regulation  in 
that  year.  This  provision  was  included 
in  the  order  to  help  relieve  a  district 
from  the  burdens  of  the  order  in  a  year 
in  which  its  processors  and  growers  are 
already  suffering  from  a  severely  short 
crop. 

Ine  Board  proposed  an  amendment  to 
§  930.58(a)  to  provide  that  any  grower 
diversions  completed  in  a  district 
subsequently  exempt  from  regulation 
under  §  930.52(d)  will  qualify  for 
diversion  credit. 

Witnesses  at  the  hearing  testified  that 
this  is  a  needed  change  to  the  order  to 
reduce  the  risk  growers  face  in  deciding 
whether  or  not  to  divert  all  or  a  portion 
of  thefr  crops.  The  reason  such  risk 
exists  is  primarily  due  to  the  difference 
between  the  time  diversions  must  take 
place  and  the  time  a  district's  final 
production  figure  is  known. 

The  Board  is  required  to  meet  on  or 
about  July  1  of  each  crop  year  to 
develop  its  marketing  policy  and 
recommend  preliminary  free  and 
restricted  percentages  (if  crop 
ccmdi^ons  so  warrant).  The  marketing 
policy  meeting  is  typically  held  a  week 
or  two  after  the  release  of  the  official 
USDA  tart  cherry  crop  estimate  in  late 
June.  Final  free  and  restricted 
percentages  are  not  recommended  until 
after  the  actual  crop  production  figxue  is 
available.  This  is  typically  not  until 
September,  after  harvest  is  complete. 
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This  is  also  when  a  final  determination 
is  made  as  to  whether  a  district  will  be 
covered  by  regulation  in  accordance 
with  §  930.52(d). 

The  record  shows  that  the  tart  cherry 
crop  is  harvested  in  late  June  or  July. 
Growers  must,  therefore,  make  decisions 
as  to  whether  to  undertake  diversion 
activities  before  they  are  certain 
whether  or  not  their  district  will  be 
covered  by  regulation.  This  occiured  in 
Southwest  Michigan  in  1997.  Based  on 
the  USDA  estimate,  it  was  expected  that 
this  district  would  be  covered  by 
volume  regulation  during  the  upcoming 
crop  year.  However,  the  actual  crop 
came  in  at  less  than  50  percent  of  the 
prior  5-year  average  production  in  that 
district,  and  it  Southwest  Michigan 
(District  3)  was  exempt  from  regulation. 
Witnesses  testified  that  growers  who 
divert  their  crops  in  anticipation  of  a 
volume  regulation  should  not  be 
penalized  for  that  decision  because  the 
USDA  crop  estimate  indicates  their 
district  will  be  regulated,  but  it  turns 
out  it  is  not.  If  those  growers'  diversion 
certificates  become  invalid,  they  receive 
nothing  for  the  cherries  they  diverted.  If 
their  diversions  continue  to  qualify  for 
credit,  however,  handlers  who  accept 
those  diversion  certificates  compensate 
the  growers  for  them. 

Without  this  amendment,  the  record 
shows  that  growers  in  some  districts 
(where  application  of  volume  regulation 
is  uncertain)  could  be  forced  into 
harvesting  their  crops.  This  would  be 
contrary  to  the  program  objective  of 
balancing  tart  cherry  supplies  with 
market  demand. 

There  was  no  opposition  to  this 
proposed  amendment  expressed  at  the 
hearing  or  in  the  briefs  filed  after  the 
hearing. 

To  implement  this  proposal,  it  is 
recommended  that  §  930.58(a)  be 
revised  by  adding  a  sentence  to  that 
paragraph. 

Material  Issue  Niunber  9— Release  of 
Cherries  in  the  Inventory  Reserve 

The  order  should  be  amended  to 
provide  that  cherries  in  the  inventory 
reserve  may  be  released  either  for  use  in 
any  market  or  for  use  in  only  certain 
designated  markets,  depending  on 
prevailing  market  conditions. 

Section  930.51  of  the  order  authorizes 
the  issuance  of  volimie  regulations  for 
tart  cherries  in  the  form  of  free  and 
restricted  percentages.  Section  930.50(i) 
provides  that  a  handler's  restricted 
percentage  cherries  must  be  placed  in 
an  inventory  reserve  or  diverted  through 
non-harvest,  destruction  at  a  handler's 
facilities,  or  shipment  into  approved 
secondary  outlets. 


The  order  specifies  three  possible 
releases  of  inventory  reserves  imder 
§§  930.50  (g)  and  (j)  and  930.54  (a).  The 
first,  under  §  930.50  (g),  releases  an 
additional  10  percent  (above  the 
optunum  supply  level)  of  the  average  of 
the  prior  3  years  sales  if  such  inventory 
is  available.  This  release  is  for  market 
expansion  purposes,  and  is  discussed 
more  fully  imder  Material  Issue  Number 

10.  ... 

The  second  release,  under  §  930.50  ()) 

occurs  in  years  when  the  expected 
availability  from  the  current  crop  plus 
expected  carry-in  does  not  fulfill  the 
optimum  supply  (100  percent  of  the 
average  annual  sales  in  the  prior  3  years 
plus  the  desirable  carry-out).  This 
release  is  made  to  all  handlers  holding 
primary  inventory  reserves  and  is  a 
required  release  to  be  made  by  the 
Board  if  the  above  conditions  are  met 
and  reserve  cherries  are  available.  This 
provision  is  intended  to  assure  that 
inventory  reserves  are  utilized  to 
stabilize  supplies  available  on  the 
market.  Under  this  authority,  cherries 
released  from  the  reserve  can  be  sold  in 
any  market. 

The  third  release  is  authorized  imder 
§  930.54  (a)  which  allows  the  Board  to 
recommend  to  the  Secretary  a  release  of 
a  portion  or  all  of  the  primary  (and 
secondary)  reserve.  To  n;iake  this 
release,  the  Boards  needs  to  determine 
that  the  total  available  supplies  for  use 
in  commercial  outlets  do  not  equal  the 
amoimt  needed  to  meet  the  demand  in 
such  outlets. 

The  Board  recommended  an 
amendment  to  §  930.54  to  provide  a 
fourth  option  for  a  reserve  release. 
Specifically,  it  proposed  that  a  portion 
or  all  of  the  primary  and/or  secondary 
inventory  reserve  may  be  released  for 
sale  in  certain  designated  markets. 

Witnesses  at  the  hearing  suggested 
that  the  industry  (through  the  Board) 
needs  more  flexibility  in  determining 
how  to  utilize  inventory  reserves.  One 
witness  opined  that  limited  releases  of 
reserves  during  years  of  non-regulation 
may  be  necessary  to  maintain  markets 
that  are  available  for  diversion  credits 
during  years  of  regulation.  The  example 
given  dealt  with  sales  to  export  markets 
other  than  Canada  and  Mexico.  In  years 
of  volume  regiilation.  sales  of  cherries  to 
these  markets  are  eligible  for  diversion 
credits  that  handlers  may  use  to  meet 
their  restricted  obligations. 

In  developing  its  marketing  policy 
and  determining  whether  a  surpliis 
exists,  the  optimum  supply  is  compared 
with  available  supplies.  The  optimum 
supply  is  defined  as  average  sales  over 
the  last  3  years,  minus  sales  qualifying 
for  diversion  credit  Thus,  the  optimum 
supply  measiues  the  volume  of  cherries 


needed  to  fill  demand  in  the  primary 
market.  If  anticipated  supplies  exceed 
demand  in  the  primary  market,  a 
volume  regulation  may  be  issued. 
Restricted  percentage  cherries  are  then  — 
used  to  fill  these  secondary  markets. 

If  anticipated  supplies  are  reasonably 
in  balance  with  demand  in  the  primary 
market,  no  volume  regulation  would  be 
issued.  Since  all  of  a  handler's  cherries 
would  then  be  "bee"  percentage 
cherries,  he  or  she  would  likely  attempt 
to  sell  all  those  cherries  in  the  primary 
market  because  returns  tend  to  be  higher 
in  that  market.  This  could  resuh  in  few 
cherries  being  made  available  for  sale  in 
secondary  markets  (such  as  exports). 

The  record  shows  that  the  tart  cherry 
industry  needs  to  continue  its  efforts  to 
expand  markets.  A  critical  aspect  of  this 
effort  is  to  ensure  that  supplies  are 
available  to  fill  needs  in  developing 
markets.  If.  for  example,  an  export 
market  is  developed  over  the  course  of 
time,  and  then  cherries  are  not  available 
to  supply  that  market,  that  market  may 
be  lost  to  the  industry.  The  Board's 
proposal  would  allow  a  release  of 
inventory  reserves  to  meet  the  needs  of 
these  specific  markets.  This  should 
contribute  to  the  long  run  health  of  the 
industry. 

Another  witness  suggested  that  a 
limited  release  should  also  be  possible 
for  specific  types  of  cherry  products.  He 
stated  that  over  time,  the  mix  of 
products  offered  by  the  tart  cherry 
industry  has  changed  considerably.  New 
product  development  should  continue 
to  be  encouraged  to  expand  marketing 
opportimities  for  the  industry.  Releases 
of  inventory  reserves  can  play  a  part  in 
this  endeavor. 

The  witness  gave  a  hypothetical 
situation  using  dried  cherries  as  an 
•  example.  He  said  that  if  demand  for 
dried  cherries  was  very  strong,  and 
supplies  of  that  product  from  the 
current  year's  crop  were  insufficient  to 
meet  that  demand,  releases  of  that 
product  from  the  inventory  reserve 
should  be-authorized. 

There  was  no  opposition  to  this 
proposed  amendment. 

Tne  Department  is  recommending  this 
proposal  be  implemented  by  adding  a 
new  paragraph  (b)  to  §  930.54  to  say  that 
reserve  cherries  may  be  released  for  sale 
in  certain  designated  markets.  We  are 
proposed  adding  a  sentence  to  that  new 
paragraph  to  state  that  these  designated 
markets  may  be  defined  in  terms  of  the 
use  or  form  of  cherries. 

Material  Issue  Number  10-^Ten  Percent 
Reserve  Release  for  Market  Expansion 

The  order  should  be  amended  to 
provide  that  the  ID-peicent  reserve 
release  for  market  expansion  apply  only 
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during  years  when  volume  regulations 
are  in  effect. 

Section  930.51  of  the  order  authorizes 
the  issuance  of  volume  regulations  for 
tart  cherries  in  the  form  of  free  and 
restricted  percentages.  Section  930.50(i) 
provides  that  a  handler's  restricted 
percentage  cherries  must  be  placed  in 
an  inventory  reserve  or  diverted  through 
non-harvest,  destruction  at  the  handler's 
facility,  or  shipment  into  approved 
secondary  outlets. 

Section  930.50  provides  that  any 
volume  regulation  make  available  as 
free  percentage  cherries  an  "optimum 
supply"  of  tart  cherries.  The  optimum 
supply  is  defined  as  the  average  sales  of 
the  prior  3  years  (minus  sales  of  cherries 
qualifying  for  diversion  credit)  plus  a 
desired  carry-out.  Section  930.50(g) 
further  provides  that  in  addition  to  the 
optimxun  supply  of  free  market  tonnage 
percentage  cherries,  the  Board  must 
make  available  tonnage  equal  to  10 
percent  of  the  average  sales  of  the  prior 
3  years  for  market  expansion. 

The  Board  proposed  amending 
§  930.50(g)  to  specify  that  the  10-percent 
reserve  release  only  apply  diuing  years 
when  volume  regulations  are  in  effect. 

The  record  shows  that  the  10-percent 
reserve  release  provision  was  made  a 
part  of  the  order  in  large  part  due  to 
USDA  policy  guidelines.  The 
Secretary's  Guidelines  for  Fruit. 
Vegetable,  and  Speciality  Crop 
Marketing  Orders  (Guidelines)  state 
that,  under  volume  control  programs, 
primary  markets  should  have  available 
a  quantify  equal  to  110  percent  of  recent 
years'  sales  in  those  outlets  before  the 
Secretary  would  approve  secondary 
market  allocation  or  pooling.  This  is  to 
assure  plentiful  supplies  for  consumers 
and  for  market  expansion  while 
retaining  the  mechanism  for  dealing 
with  burdensome  supply  situations. 

Witnesses  in  support  of  the  Board's 
proposal  stated  that  allowing  for  and 
encouraging  market  growth  in  years  of 
surplus  supplies  is  sensible.  In  fact, 
several  witnesses  stated  that  an 
important  objective  of  the  tart  cherry 
industry  and  the  marketing  order 
program  is  to  expand  markets  for  tart 
cherries.  This  is  supported,  for  example, 
by  the  authorization  of  diversion  credits 
for  new  product  and  new  market 
development. 

Several  witnesses  spoke  against  the 
10-percent  release  during  years  of  no 
volume  regulation,  however.  Two 
concerns  were  expressed  in  this  regard. 
First,  the  release  of  inventories  in  a  year 
in  which  supplies  and  market  demand 
are  reasonably  in  balance  results  in  an 
oversupply  situation.  This  can  be 
accompanied  by  reduced  grower  prices. 
Second,  and  probably  more  importantly, 


industry  reserves  can  be  depleted.  One 
objective  of  keeping  an  inventory 
reserve  is  to  aid  in  stabilizing  annual 
supply  fluctuations  and  safeguard 
against  the  detrimental  impacts  of  a 
short  crop  year. 

.  The  record  shows  that  the  tart  cherry 
industry  experiences  cycles  in  acreage 
and  production.  During  the  phase  of  the 
cycle  with  less  bearing  acreage  and 
shorter  supplies,  a  short  crop  year  can 
result  in  significant  shortages  of 
available  market  supplies.  This  can 
curtail  continued  market  demand  and 
market  growth.  When  supplies  are  short, 
they  can  be  supplemented  by  reserve 
cherries.  This  would  mitigate  spikes  in 
prices,  which  hinder  long  term  market 
demand.  Food  manufacturing  customers 
in  particular  demand  a  stable  supply  of 
product  at  reasonable  prices.  Absent  a 
reliable  supply,  these  customers  tend  to 
substitute  other  buits  in  their  products. 

The  use  of  the  inventory  release 
option  abo  provides  that  some  surplus 
supplies  in  a  large  crop  year  with  low 
prices  can  be  carried  over  to  short  crop, 
high  price  years.  This  results  in 
improved  revenues  for  growers  and 
processors.  The  use  of  the  inventory 
reserve  option  also  provides  an 
alternative  to  grower  diversion  (i.e., 
non-harvest). 

Several  witnesses  used  the  1999-2000 
crop  year  to  show  the  affects  of  a  reserve 
release  during  a  year  of  no  regulation. 
During  that  year,  the  crop  was  251.0 
million  pounds  which,  when  added  to 
a  carryover  from  the  previous  crop  year 
of  38.0  million  pounds,  yielded  total 
available  supplies  of  289.0  million 
pounds.  Witfi  the  optimum  supply  at 
285.0  million  pounds,  the  Board  found 
that  supplies  were  reasonably  in  line 
with  market  demand,  and  recommended 
no  volimie  regulation  be  implemented. 

At  the  beginning  of  the  crop  year, 
industry  reserves  totaled  28.4  million 
pounds.  Four  million  pounds  were 
released  early  in  the  crop  year  to  meet 
unanticipated  demand,  leaving  24.4 
million  pounds  in  the  reserve  when  it 
came  time  for  the  release  for  market 
expansion.  Ten  percent  of  the  3 -year 
average  sales  figure  meant  that  28.5 
million  pounds  should  have  been 
released  for  market  expansion;  however, 
there  were  only  24.4  million  pounds  in 
the  inventory  reserve,  so  the  entire 
reserve  was  released. 

Witnesses  claimed  that  the  release  of 
reserves  in  the  current  crop  year  may 
result  in  a  surplus  supply  of  cherries  in 
the  marketplace.  This  could  put  a 
.downward  pressure  on  price,  and  could 
result  in  a  higher  carryover  into  the  next 
crop  year.  This  could  mean  a  greater 
surplus  in  2000-2001,  which  could 
result  in  a  higher  restricted  percentage 


and  greater  probability  of  cherries  being 
left  in  the  orchard  unharvested. 

Ultimately,  these  releases  could  result 
in  less  economic  incentive  to  place 
cherries  in  the  reserve  because  they 
could  be  released  at  the  wrong  time  and 
return  little  to  growers.  With  less 
incentive  to  participate  in  the  inventory 
reserve,  more  cherries  would  likely  be 
diverted  by  growers  through  non- 
harvest.  Overall  grower  returns  would 
be  lower,  and  long  term  market  losses 
may  occur. 

There  was  no  opposition  to  this  Board 
proposal  expressed  at  the  hearing  or  in 
the  briefs  filed. 

The  Department  reconunends 
amending  §  930.50(g)  to  specify  that 
when  restricted  percentages  are 
established,  the  Board  shall  make 
available  tonnage  equivalent  to  an 
additional  10  percent,  if  available,  of  the 
average  sales  of  the  prior  3  years  for 
market  expansion.  This  release  would 
not  be  required  in  years  when  restricted 
percentages  are  not  established. 

Material  Issue  Number  11 — Assessments 
on  All  Cherries  Handled 

The  order  should  be  amended  to 
provide  that  assessments  be  imposed  on 
all  cherries  processed  and  sold  by 
handlers.  The  only  cherries  that  would 
not  be  assessed  would  be  those  diverted 
by  handlers  by  destruction  at  their 
facilities  and  those  diverted  by  growers 
in  the  orchard. 

Section  930.40  of  the  order  authorizes 
the  Board  to  incur  such  expenses  as  the 
Secretary  finds  are  reasonable  and 
necessary  for  it  to  administer  the  tart 
cherry  marketing  order  program.  Section 
930.40  further  provides  that  the  Board's 
expenses  be  covered  by  income  from 
handler  assessments. 

Section  930.41  provides  that  handlers 
pay  their  pro  rata  share  of  the  Board's 
expenses.  Each  handler's  share  is 
determined  by  applying  the  established 
assessment  rate(s)  to  the  voliune  of 
cherries  each  handler  handles  during  a 
crop  year.  Section  930.41  further 
provides  that  handlers  are  exempt  from 
paying  assessments  on  cherries  that  are 
diverted  in  accordance  with  §  930.59, 
including  cherries  represented  by 
grower  diversion  certificates  issued 
imder  §  930.58.  Cherries  devoted  to 
exempt  uses  under  §  930.62  are  also  free 
from  assessments. 

The  Board  recommended  that 
§  930.41  be  amended  to  provide  that  all    . 
cherries  processed  and  sold  by  handlers 
be  subject  to  assessments.  The  only 
cherries  that  would  be  exempt  from 
assessments  would  be  those  diverted  in- 
orchard  by  growers,  and  those  diverted 
by  handlers  through  destruction  at  their 
plants. 
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Proponent  witoesses  testifying  in 
support  of  this  change  stated  that  all 
processed  cherries  should  be  subject  to 
assessments  because  handlers  profit 
from  the  sale  of  these  cherries.  This  is 
because  each  pound  of  fruit  processed 
increases  the  handler's  overall 
profitability  by  reducing  the  per  unit 
cost  of  processing.  This  is  true  even  if 
the  cherries  are  used  in  an  outlet 
approved  for  diversion  credit. 

The  record  shows  that  handlers  have 
different  ways  of  meeting  their 
restricted  obligations.  Their  decisions 
are  based  on  their  own  marketing 
strategies.  Some  handlers  take 
advantage  of  marketing  their  products  in 
eUgible  diversion  outlets,  while  others 
either  cannot  or  do  not  do  so.  Witnesses 
suggested  that  providing  an  exemption 
from  assessments  to  handlers  who 
choose  to  divert  their  cherries  through 
sales  in  those  designated  outlets  creates 
a  competitive  advantage  over  their 
competitors  who  do  not  do  so.  If  a 
substantial  volume  of  cherries  is 
diverted  by  certain  handlers,  the  burden 
of  financing  the  program  increases  on 
other  handlers.  It  was  concluded  that 
subjecting  all  processed  cherries  to  the 
assessment  provisions  of  the  order 
would  eUminate  this  unintended 
advantage. 

Additionally,  the  record  shows  that  a 
large  portion  of  the  Board's  annual 
expenses  are  inciured  for  oversight  of 
compUance  activities  related  to 
diversion  credits.  For  example,  for  those 
export  sales  eligible  for  diversion  credit, 
handlers  are  required  to  submit  proof  of 
export.  The  documentation  typically 
consists  of  warehouse  receipts,  bills  of 
lading,  overseas  bills  of  lading,  and 
other  documents  proving  the  cherries 
were  exported.  The  Board  staff  reviews 
the  dociunentation  submitted  by  each 
handler  for  sufficiency,  requests 
additional  dociunentation  if  necessary, 
and  issues  diversion  certificates  upon 
proof  of  compUance  with  order 
requirements.  Similar  activities  are 
undertaken  with  respect  to  sales  in 
other  designated  diversion  markets  (e.g., 
.  new  product  development).  Witnesses 
stated  that  those  handlers  who  take 
advantage  of  these  order  provisions 
should  pay  their  share  of  the  costs  of 
enforcing  those  provisions. 

One  witness  also  stated  that  an 
advantage  of  this  amendment  woidd  be 
that  it  would  broaden  the  assessment 
base  under  the  order.  This  would  lower 
the  assessment  rate  needed  to  effectively 
administer  the  program. 

No  objections  were  raised  at  the 
hearing  or  in  the  briefs  concerning  this 
amendment. 

The  Department  proposes  that 
§  930.41(c)  be  revised  to  state  that 


assessments  are  due  on  all  cherries 
handled  except  for  those  that  are 
diverted  by  destruction  at  a  handler's 
faciUty  or  are  represented  by  valid 
grower  diversion  certificates.  A 
conforming  change  is  proposed  in 
§  930.62  of  the  order  which  relates  to 
exempt  shipments.  A  conforming 
change  is  also  proposed  in  §  930.51(c) 
which  refers  to  diverted  cherries  being 
exempt  from  assessments. 

Material  Issue  Number  12 — Uniform 
Assessment  Rate 

The  order  should  be  amended  to 
eliminate  the  requirement  that  different 
assessment  rates  be  established  for 
cherries  used  for  manufacturing 
different  products. 

As  discussed  in  the  preceding 
material  issue.  §§930.40  and  930.41  of 
the  order  provide  that  the  Board  may 
incur  certain  expenses,  and  that  the 
funds  to  defray  those  expenses  be  paid 
by  handlers  through  assessments. 
Section  930.41  also  provides,  among 
other  things,  that  the  assessment  rate(s) 
recommended  by  the  Board  and 
approved  by  the  Secretary  must 
compensate  for  the  differences  in  the 
amounts  of  cherries  used  for  various 
cherry  products  and  the  relative  market 
values  of  those  products. 

The  Board  recommended  that 
§  930.41  be  amended  to  provide  that  a 
imiform  assessment  rate  be  established 
for  cherries  used  in  any  or  all  products. 
This  would  be  true  unless  the  Board 
decided  to  consider  the  voliunes  of 
cherries  used  for  various  products  and 
their  relative  values;  if  that  were  the 
case,  the  Board  could  recommend 
differential  assessment  rates  if 
warranted. 

The  record  shows  that  at  the  time  the 
order  was  promulgated,  proponents  of 
the  program  supported  different 
assessment  rates  being  estabUshed  for 
cherries  used  for  various  products.  In 
their  testimony,  they  suggested  that  high 
value  products  such  as  frozen,  canned 
or  dried  cherries  be  assessed  at  one  rate, 
and  low  value  products  such  as  juice 
concentrate  and  puree  be  assessed  at 
one-half  that  rate. 

Proponents  of  the  Board's 
reconunended  amendment  stated  that 
the  order  should  not  require  one  rate  for 
certain  products  and  twice  that  rate  for 
others.  They  stated  that  while  a  two- 
tiered  assessment  rate  scheme  may  be 
appropriate  in  some  years,  it  may  not  be 
in  others.  They  cited  the  fact  that  the 
absolute  and  relative  market  values  of 
various  tart  cherry  products  fluctuate 
from  year  to  year. 

One  witness  testified,  for  example, 
that  producer  returns  for  cherries  used 
for  juice  concentrate  are  comparable  to 


those  for  other  products.  He  stated  that 
cherry  juice  concentrate  was  selling  for 
about  $17  per  gallon.  Subtracting 
estimated  handling  charges  of  $5.81  per 
gallon,  the  net  return  to  the  grower 
would  be  an  estimated  $11.19.  In 
Washington,  where  about  50  pounds  are 
required  to  make  a  gallon  of 
concentrate,  growers  would  receive  22 
cents  per  pound.  In  Michigan,  where  it 
take  approximately  90  poimds  of 
cherries  to  make  a  gallon  of  concentrate, 
growers  would  receive  12  cents  per 
pound.  This  witness  stated  that  grower 
returns  in  this  range  are  comparable  to 
returns  available  for  other  products. 
The  conclusion  of  the  proponent 
witnesses  was  that  the  Board  should 
have  discretion  in  determining 
appropriate  rates  of  assessment.  They 
did  not  believe  a  two-tiered  approach 
should  be  mandated. 

An  opponent  of  the  proposed  change 
stated  that  the  order  should  continue  to 
require  the  Board  to  consider  the 
voliune  of  raw  product  used  in 
producing  various  cherry  products  as 
well  as  the  relative  value  of  those 
products  in  recommending  annual 
assessment  rates.  He  stated  that  he  did 
not  necessarily  support  two  levels  of 
assessment  rates,  but  beUeved  the  Board 
should  be  reqxiired  to  give  due 
consideration  to  relevant  fact-^"^  in 
making  its  reconunendations. 

The  Department  concludes  that  while 
there  may  be  justification  for 
establishing  different  assessment  rates 
for  different  products,  it  should  not  be 
required  imder  the  order.  Thus,  the 
recommended  amendment  to  §  930.41 
provides  that  in  its  deliberations 
pertaining  to  appropriate  levels  of    • 
assessment  rates,  the  Board  should 
consider  the  volume  of  cherries  used  in 
making  various  products  and  the 
relative  market  value  of  those  products. 
The  assessment  rate  established  may  be 
uniform  or  may  vary  among  products, 
based  on  the  Board's  analysis.  Paragraph 
(f)  of  §  930.41  has  been  revised 
accordingly. 

Material  Issue  Number  1 3— Crop 
Production  Estimate 

The  order  should  be  amended  to 
provide  that  the  Board  may  use 
estimates  other  than  the  official  USDA 
crop  estimate  in  developing  its  annual 
marketing  policy. 

Section  930.50  of  the  order  requires 
the  Board  to  develop  an  annual 
marketing  policy.  This  policy  serves  as 
the  basis  for  determining  the  level  of 
voliune  regidation  needed  in  a  given 
crop  year.  First,  the  Board  determines 
the  "optimum  supply"  which  is  defined 
as  the  average  sales  of  cherries  in  the 
past  three  years  plus  the  desirable  carry- 
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out.  Next,  the  Board  takes  the  crop 
forecast  for  the  upcoming  year  and 
subtracts  from  it  the  optimum  supply 
(less  the  carry-in).  If  the  remainder  is 
positive,  it  represents  a  surplus  in 
supplies,  supporting  the  use  of  volume 
regulation.  Section  930.50  prescribes 
that  the  Board  must  use  the  official 
USDA  crop  estimate  as  its  crop  forecast. 

The  Board's  amendment  proposal 
would  allow  the  Board  to  use  a  crop 
estimate  other  than  the  official  USDA 
crop  estimate  in  its  marketing  poUcy. 

Tne  record  shows  that  USDA  bases  its 
pre-harvest  estimate  on  two  methods.  In 
Michigan,  an  objective  yield  survey  is 
done  by  the  State.  Such  a  survey  is 
based  on  the  actual  count  of  fruit  on  the 
tree,  the  number  of  trees  per  acre,  and 
the  acres  in  production.  In  the  other 
producing  States,  subjective  yield 
surveys  are  done  by  the  States.  This 
method  entails  canvassing  tart  cherry 
growers  and  handlers  to  obtain  their 
assessment  of  the  upcoming  year's  crop. 

The  Michigan  crop  suirvey  costs  a 
total  of  $60,000  per  year.  Of  this  total, 
the  Board  pays  $24,000.  The  Board's 
share  was  expected  to  increase  to  half  of 
the  total  in  2001.  Concern  was 
expressed  at  the  hearing  that  if  the 
industry  decides  to  no  longer  contribute 
to  the  cost  of  the  Michigan  State  siuvey, 
that  State  would  likely  discontinue  its 
objective  yield  surveys  and  turn  to 
subjective  yield  surveys.  This  could 
result  in  a  less  reliable  crop  estimate 
than  is  ciirrently  available.  This  is  of 
particular  concern  because  Michigan 
produces  over  70  percent  of  the  U.S.  tart 
cherry  crop. 

Witnesses  in  support  of  this  proposal 
stated  that,  in  some  years,  USDA's  pre- 
harvest  crop  estimate  may  not  be 
accurate  enough  due  to  quickly 
changing  crop  conditions.  They  stated 
that  current  order  provisions  prohibit 
the  Board  from  using  any  other  estimate 
even  if  the  majority  of  Board  members, 
with  their  years  of  experience  in  the 
industry,  beUeve  USDA's  estimate  in  a 
given  year  is  inacciuate.  Using  the  most 
accurate  crop  estimate  available  in 
deriving  preliminary  free  and  restricted 
percentages  is  important  because 
growers  and  handlers  make  decisions 
based  in  part  on  those  percentages.  For 
example,  growers  decide  whether  to 
divert  or  harvest  their  crops;  these 
decisions  are  irrevocable.  Handlers  also 
make  pack  and  marketing  plans  based  in 
part  on  the  expected  level  of  regulation. 
U  actual  harvest  varies  significantly 
from  the  pre-harvest  estimate,  growers 
and  handlers  could  suffer  economic 
harm.  Using  the  most  acciuate 
information  available  is  therefore 
necessary  to  enhance  industry  decision 
making. 


One  witness  pointed  to  the  situation 
faced  by  district  3  (Southern  Michigan) 
growers  in  1997.  As  previously 
discussed  imder  Material  Issue  Number 
9,  at  the  time  the  Board  developed  its 
marketing  policy,  indications  were  that 
district  3  would  be  regiilated  that  year. 
Subsequent  to  harvest,  however,  it  was 
determined  that  volume  regulation 
would  not  apply  to  district  3  cherries 
that  year.  Growers  who  made  decisions 
to  divert  their  crops  based  on  the 
Board's  marketing  policy  estimates 
foimd  themselves  with  diversion 
certificates  that  were  of  no  value. 

No  opposition  was  expressed 
regarding  this  proposed  amendment 
authorizing  the  Board  to  use  estimates 
other  than  the  official  USDA  estimates. 

The  Department  is  therefore 
recommending  this  change  through  a 
proposed  amendment  to  §  930.50(b). 

Conforming  Changes 

The  Agricultural  Marketing  Service 
proposed  to  make  such  changes  as  may 
be  necessary  to  the  order  .to  conform 
with  any  amendment  that  may  result 
from  the  hearing.  Necessary  conforming 
changes  have  been  identified  and 
discussed  in  this  Recommended 
Decision  luider  the  pertinent  material 
issue. 

SmaU  Business  Considerations 

Pursuant  to  the  requirements  set  forth 
in  the  Regulatory  Flexibility  Act  (RFA), 
AMS  has  considered  the  economic 
impact  of  this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regiUatory  actions  to  the  scale  of 
business  subject  to  such  actions  so  that 
small  businesses  will  not  be  unduly  or 
disproportionately  burdened.  Marketing 
orders  and  amendments  thereto  are 
imique  in  that  they  are  normally 
brought  about  through  group  action  of 
essentially  small  entities  for  their  own 
benefit.  Thus,  both  the  RFA  and  the  Act 
are  compatible  with  respect  to  small 
entities. 

Small  agricultiual  producers  have 
been  defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.201) 
as  those  having  annual  receipts  of  less 
than  $750,000.  Small  agricultural 
service  firms,  which  include  handlers 
regulated  imder  the  order,  are  defined  as 
those  with  annual  receipts  of  less  than 
$5,000,000. 

Interested  persons  were  invited  to 
present  evidence  at  the  hearing  on  the 
probable  regulatory  and  informational 
impact  of  the  proposed  amendments  on 
smiall  businesses.  The  record  indicates 
that  these  amendments  could  result  in 
additional  regulatory  requirements 


being  imposed  on  some  tart  cherry 
handlers,  while  regulatory  burdens  on 
other  handlers  could  be  reduced. 
Overall  benefits  are  expected  to  exceed 
costs. 

The  record  indicates  that  there  are 
about  40  handlers  regulated  under 
Marketing  Order  No.  930.  In  addition, 
there  are  about  905  producers  of  tart 
cherries  in  the  production  area. 

The  record  indicates  that  of  the  41  tart 
cherry  handlers  operating  during  the 
1999-2000  season.  7  had  processed 
toimage  of  more  than  10  million  pounds 
(or  17  percent  of  all  handlers);  8  had 
between  5.1  and  10  million  pounds  (20 
percent);  12  had  between  2.1  and  5 
million  pounds  (29  percent);  and  the 
remaining  14  had  less  than  2  million 
pounds  of  processed  tonnage  (34 
percent).  Handlers  accounting  for  10 
million  pounds  or  more  would  be 
classified  as  large  businesses.  Thus,  a 
majority  of  tart  cherry  handlers  could  be 
classified  as  small  entities. 

Twenty  handlers  are  located  in 
Michigan — nine  in  district  1  (Northern 
Michigan),  eight  in  district  2  (Central 
Michigan)  and  three  in  district  3 
(Southern  Michigan).  Of  the  remaining 
21  handlers,  4  are  in  district  4  (New 
York),  3  are  in  district  5  (Oregon),  1  is 
in  district  5  (Peimsylvania),  3  are  in 
district  7  (Utah),  5  are  in  district  8 
(Washington),  and  5  are  in  district  9 
(Wisconsin).  Many  handlers  process 
cherries  grown  in  more  than  one 
district. 

Of  the  904  growers  who  produced 
cherries  in  1999,  368  were  in  Northern 
Michigan  (41  percent),  1^9  were  in 
Southern  Michigan  (16  percent),  129 
percent  in  Central  Michigan  (14 
percent),  84  in  New  York  (9  percent).  65 
in  Wisconsin  (7  percent).  38  in  Utah  (4 
percent),  29  in  Pennsylvania  (3  percent), 
27  in  Oregon  (3  percent),  and  17  in 
Washington  (2  percent). 

During  the  3-year  period  1999-2001. 
production  of  tart  cherries  averaged 
300.6  million  pounds.  By  district. 
Northern  Michigan  accounted  for  44.0 
percent  of  the  production,  followed  by 
Central  Michigan  with  22.4  percent. 
Southern  Michigan  with  8.7  percent. 
Utah  and  Washington  each  with  6.6 
percent.  New  York  with  5.3  percent, 
Wisconsin  with  3.4  percent. 
Pennsylvania  with  1.7  percent,  and 
Oregon  with  1.3  percent. 

Dividing  total  production  by  the 
number  of  growers,  the  average  grower 
produces  about  332.500  pounds  of 
cherries  aimually.  With  grower  returns 
of  about  20  cents  per  pound,  average 
revenues  would  be  $66,500.  Thus,  it  is 
reasonable  to  ponclude  that  most  tart 
cherry  growers  are  small  entities. 
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At  20  cents  per  pound,  a  grower 
would  have  to  produce  2.5  million 
pounds  of  cherries  to  reach  the  $500,000 
receipt  threshold  to  qualify  as  a  large 
producing  entity  imder  the  SBA's 
definition  that  was  in  effect  at  the  time 
of  the  hearing.  The  evidence  of  record 
is  that  only  13  growers  (or  less  than  2 
percent  of  the  total  number  of  growers) 
produced  2.5  million  poimds  or  more 
during  the  1999-2000  crop  year.  Five  of 
those  growers  (or  38  percent)  were 
located  in  Northern  Michigan  (district  1) 
and  three  operated  (23  percent)  in 
Central  Midiigan  (district  2).  The 
remaining  five  growers  in  this  category 
(38  percent)  were  distributed  among  the 
remaining  seven  districts.  The 
distribution  of  large  growers  is  thus  in 
proportion  to  the  overall  distribution  of 
growers  among  the  districts. 

A  large  majority  (more  than  98 
percent)  of  the  tart  cherry  growers  falls 
into  the  previous  SBA  definition  of  a 
small  entity  (annual  receipts  of  less  than 
$500,000);  it  is  reasonable  to  assiune 
that  an  even  greater  majority  qualify 
under  the  current  SBA  definition  of  a 
small  grower  (annual  receipts  of  less 
than  $750,000). 

During  the  3  years  1999  to  2001,  the 
average  grower  accounted  for  about 
333,000  poimds  of  cherries.  By  district, 
average  grower  size  varies  considerably. 
The  average  grower  in  Washington 
accounts  for  roughly  1,159,000  pounds 
of  cherries.  Next  in  size  is  Central 
Michigan  with  530,000  poimds, 
followed  by  Utah  (518,000  poimds). 
Northern  Michigan  (360.000  pounds). 
New  York  (191,000  pounds), 
Pennsylvania  (179,000  poimds). 
Southern  Michigan  (177,000  pounds), 
Wisconsin  (155,000  pounds)  and 
Otmou  (141.000  pounds). 

This  decision  recommends  that  the 
order  be  amended:  (1)  To  provide  that 
all  districts  in  the  production  area  with 
annual  production  in  excess  of  6  million 
pounds  be  subject  to  volume  regulation 
rather  than  only  those  with  aimual 
production  in  excess  of  15  million 
pounds;  (2)  To  allocate  Board 
membership  among  districts  based  on 
levels  of  production  and  make  a 
corresponding  change  in  quorum 
requirements;  (3)  To  authorize  a  Board 
member  to  designate  any  alternate  to 
serve  for  that  member  at  a  Board 
meeting  in  the  event  the  member  and 
his  or  her  alternate  are  unavailable;  (4) 
To  clarify  the  diversion  and  exemption 
provisions  of  the  order  by  eliminating 
cross  refiefences  among  those  provisions 
and  adding  general  rulemaking 
authority  to  implement  handler 
diversion  provisions;  (5)  To  add  specific 
authority  to  the  (»der  to  exempt  or 
ptovide  diversion  credit  for  cherries 


exported  to  designated  markets;  (6)  To 
provide  diversion  credit  for  shipments 
of  cherry  juice  and  juice  concentrate  to 
established  diversion  markets;  (7)  To 
add  specific  authority  for  the  transfer  of 
diversion  credits  among  handlers;  (8)  To 
provide  that  grower  diversions  that  take 
place  in  districts  that  are  subsequently 
exempt  from  volume  regulation  qualify 
for  diversion  credit;  (9)  To  allow 
cherries  in  the  inventory  reserve  to  be 
released  for  use  in  only  certain 
designated  markets;  (10)  To  specify  that 
the  10-percent  reserve  release  for  market 
expansion  only  applies  during  years 
when  volume  regulations  are  in  effect; 
(11)  To  require  assessments  to  be  paid 
on  all  cherries  handled,  except  for  those 
that  are  diverted  by  destruction  at  a 
handler's  facility  and  those  covered  by 
a  grower  diversion  certificate;  (12)  To 
eliminate  the  requirement  that 
differential  assessment  rates  be 
established  for  various  cherry  products 
based  on  the  relative  market  values  of 
such  products;  and  (13)  To  allow  the 
Board  should  to  use  an  estimate  other 
than  the  official  USDA  crop  estimate  in 
developing  its  marketing  policy. 

Industry  Background 

The  principal  demand  for  tart  cherries 
is  in  the  form  of  processed  products. 
Tart  cherries  are  dried,  frozen,  canned, 
juiced,  and  pureed.  During  the  period 
1995-96  through  1999-00, 
approximately  91  percent  of  the  U.S. 
tart  cherry  crop,  or  280.5  million 
pounds,  was  processed  annually.  Of  the 
280.5  million  pounds  of  tart  cherries 
processed,  62  percent  was  frozen,  29 
percent  was  canned,  and  9  percent  was 
utilized  for  juice. 

Based  on  National  Agricultural 
Statistics  Service  data,  acreage  in  the 
United  States  devoted  to  tart  cherry 
production  has  been  trending 
downward.  In  the  ten-year  period, 
1987-88  through  1997-98,  the  tart 
cherry  area  decreased  bom  50,050  acres, 
to  less  than  40,000  acres.  In  1999-00, 
approximately  90  percent  of  domestic 
tart  cherry  acreage  was  located  in  four 
States:  Michigan,  New  York.  Utah  and 
Wisconsin.  Michigan  leads  the  nation  in 
tart  cherry  acreage  with  70  percent  of 
the  total.  Michigan  produces  about  75 
percent  of  the  U.S.  tart  cherry  crop  each 
year.  In  1999-00,  tart  cherry  acreage  in 
Michigan  decreased  to  28,100  acres 
from  28,400  acres  the  previous  year. 

hi  crop  years  1987-88  through  1999- 
00,  tart  cherry  production  ranged  fix»m 
a  high  of  396.0  million  pounds  in  1995- 
96  to  a  low  of  189.9  milUon  pounds  in 
1991-92.  The  price  per  pound  received 
by  tart  cherry  growers  ranged  from  a  low 
of  7.3  cents  in  1987  to  a  high  of  46.4 
cents  in  1991.  These  problems  of  wide 


supply  and  price  fluctuations  in  the  tart 
cherry  industry  aie  national  in  scope 
and  impact.  Growers  testified  during  the 
order  promulgation  process  that  the 
prices  they  received  often  did  not  come 
close  to  covering  the  costs  of 
production.  They  also  testified  that 
production  costs  for  most  growers  range 
between  20  and  22  cents  per  pound, 
which  is  well  above  average  prices 
received  during  the  1993-1995  seasons. 
The  industry  demonstrated  a  need  for 
an  order  during  the  promulgation 
process  of  the  marketing  order  because 
large  variations  in  annual  tart  cherry 
supplies  tend  to  lead  to  fluctuations  in 
prices  and  disorderly  marketing.  As  a 
result  of  these  fluctuations  in  supply 
and  price,  growers  realize  less  income. , 
The  industry  chose  a  volume  control 
marketing  order  to  even  out  these  wide 
variations  in  supply  and  improve 
returns  to  growers.  During  the 
promulgation  process,  proponents 
testified  that  small  growers  and 
processors  would  have  the  most  to  gain 
from  implementation  of  a  marketing 
order  because  many  such  growers  and 
handlers  had  been  going  out  of  business 
due  to  low  tart  cherry  prices.  They  also 
testified  that,  since  an  order  would  help 
increase  grower  returns,  this  should 
increase  the  buffer  between  business 
success  and  failure  because  small 
growers  and  handlers  tend  to  be  less 
capitalized  than  larger  growers  and 
handlers. 

Aggregate  demand  for  tart  cherries 
and  tart  cherry  products  tends  to  be 
relatively  stable  from  year-to-year. 
Similarly,  prices  at  the  retail  level  show 
minimal  variation.  Consumer  prices  in 
grocery  stores,  and  particularly  in  food 
service  markets,  largely  do  not  reflect 
fluctuations  in  cherry  supplies.  Retail 
demand  is  assumed  to  be  highly 
inelastic  which  indicates  that  price 
reductions  do  not  result  in  large 
increases  in  the  quantity  demanded. 
Most  tart  cherries  are  sold  to  food 
service  outlets  and  to  consumers  as  pie 
filling;  fit)zen  cherries  are  sold  as  an 
ingredient  to  manufacturers  of  pies  and 
cherry  desserts.  Juice  and  dried  cherries 
are  expanding  market  outlets  for  tart 
cherries. 

Demand  for  tart  cherries  at  the  farm 
level  is  derived  from  the  demand  for  tart 
cherry  products  at  retail.  In  general,  the 
farm-level  demand  for  a  commodity 
consists  of  the  demand  at  retail  or  food 
service  outlets  minus  per-unit 
processing  and  distribution  costs 
incurred  in  transforming  the  raw  farm 
commodity  into  a  product  available  to 
consiuners.  These  costs  comprise  what 
is  known  as  the  "marketing  margin." 

The  supply  of  tart  cherries,  by 
contrast,  varies  greatly.  The  magnitude 
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of  annual  fluctuations  in  tart  cherry 
supplies  are  one  of  the  most 
pronounced  for  any  agricultural 
commodity  in  the  United  States.  In 
addition,  since  most  tart  cherries  are 
either  canned  or  fitizen,  they  can  be 
stored  and  carried  over  from  year-to- 
year.  This  creates  substantial 
coordination  and  marketing  problems. 
The  supply  and  demand  for  tart  cherries 
is  rarely  in  equilibrium.  As  a  result, 
grower  prices  fluctuate  widely, 
reflecting  the  large  swings  in  annual 
supplies.  In  an  effort  to  stabilize  prices, 
the  tart  cherry  industry  uses  the  volume 
control  mechanisms  under  the  authority 
of  the  Federal  marketing  order.  This 
authority  allows  the  industry  to  set  fiee 
and  restricted  percentages. 

The  primary  purpose  of  setting 
restricted  percentages  is  an  attempt  to 
bring  supply  and  demand  into  balance. 
If  the  primary  market  is  over-supplied 
with  cherries,  grower  prices  decline 
substantially. 

The  tart  cherry  sector  uses  an 
industry-wide  storage  program  as  a 
supplemental  coordinating  mechanism 
under  the  Federal  marketing  order.  The 
primary  purpose  of  the  storage  program 
is  to  warehouse  supplies  in  large  crop 
years  in  order  to  supplement  supplies  in 
short  crop  years.  The  storage  approach 
is  feasible  because  the  increase  in 
price — when  moving  from  a  large  crop 
to  a  short  crop  year — ^more  than  offsets 
the  cost  for  storage,  interest,  and 
handling  of  the  stored  cherries. 

The  price  that  growers  receive  for 
thefr  crop  is  largely  determined  by  the 
total  production  volume  and  carry-in 
inventories.  The  Federal  marketing 
order  permits  the  industry  to  exercise 
supply  control  provisions,  which  allow 
for  die  establishment  of  free  and 
restricted  percentages  for  the  primary 
market,  and  a  storage  program.  The 
establishment  of  restricted  percentages 
impacts  the  production  to  be  marketed 
in  the  primary  market,  while  the  storage 
program  has  an  impact  on  the  volume 
of  unsold  inventories. 

The  volume  control  mechanism  used 
by  the  cherry  industry  would  result  in 
decreased  shipments  to  primary 
markets.  Without  volume  control  the 
primary  markets  (domestic)  would 
likely  be  over-supplied,  resulting  in  low 
grower  prices.  , 

Recent  grower  prices  have  been  as 
high  as  $0.20  per  pound.  At  current 
production  levels,  the  cost  of 
production  is  reported  to  be  $0.2Q  to 
$0.22  per  pound.  Thus,  the  estimated 
$0.20  per  pound  received  by  growers  is 
close  to  the  cost  of  production.  The  use 
of  volume  controls  is  believed  to  have 
little  or  no  effect  on  consumer  prices 


and  will  not  result  in  fewer  retail  sales 
or  sales  to  food  service  outlets. 

Without  the  use  of  volume  controls, 
the  industry  could  be  expected  to 
continue  to  build  large  amounts  of 
unwanted  inventories.  These 
inventories  have  a  depressing  effect  on 
grower  prices.  The  use  of  volume 
controls  allows  the  industry  to  supply 
the  primary  markets  while  avoiding  die 
disastrous  results  of  over-supplying 
these  markets.  In  addition,  through 
volume  control,  the  industry  has  an 
additional  supply  of  cherries  that  can  be 
used  to  develop  secondary  markets  such 
as  exports  and  the  development  of  new 
products. 

The  free  and  restricted  percentages 
established  under  the  order  release  the 
optimum  supply  and  apply  ut^iformly  to 
all  regulated  handlers^  in  the  industry, 
regardless  of  size.  There  are  no  known 
additional  costs  incurred  by  small 
handlers  that  are  not  incurred  by  large 
handlers.  The  stabilizing  effects  of  the 
percentages  impact  all  handlers 
positively  by  helping  them  maintain 
and  expand  markets,  despite  seasonal 
supply  fluctuations.  Likewise,  price 
stability  positively  impacts  all 
producers  by  allowing  them  to  better 
anticipate  the  revenues  their  tart 
cherries  will  generate. 

While  the  benefits  resulting  from 
operation  of  the  marketing  order 
program  are  difficult  to  quantify,  the 
stabilizing  effects  of  volume  regulations 
impact  both  small  and  large  handlers 
positively  by  helping  them  maintain 
markets  even  though  tart  cherry 
supplies  fluctuate  widely  from  season  to 
season. 

Districts  Subject  to  Volume  Regulation 

The  order  currently  covers  cherries 
grown  in  Michigan,  New  York, 
Pennsylvania,  Oregon,  Utah, 
Washington  and  Wisconsin.  For 
purposes  of  regulation  and  allocation  of 
Board  membership,  the  seven-State 
production  area  is  divided  into  nine 
districts.  Michigan,  the  largest 
producing  State,  is  divided  into  three 
districts — Northern  Michigan.  Central 
Michigan,  and  Southern  Michigan.  Each 
of  the  other  States  constitutes  a  single 
district. 

A  principal  feature  of  the  tart  cherry 
marketing  order  is  supply  management 
through  the  use  of  volume  regulations. 
Volume  regulations  are  implemented 
through  the  establishment  of  free  and 
restricted  percentages  that  are 
recommended  by  the  Board  and 
implemented  by  the  Department 
through  the  public  rulemaking  process. 
These  percentages  are  then  applied  to 
each  regulated  handler's  acquisitions  in 


a  given  season.  "Free  market  tonnage 
percentage"  cherries  may  be  marketed 
in  any  ouUet.  "Restricted  percentage" 
cherries  must  be  withheld  from  the 
primary  market.  This  can  be 
accomplished  by  either  placing  the 
cherries  into  handlers'  inventory 
reserves  or  by  diverting  them.  Cherries 
may  be  diverted  by  leaving  them 
unharvested  in  the  orchard  or  by 
destruction  at  the  processing  plant;  or 
by  using  them  in  secondary  markets. 
These  secondary  markets  include 
exports  (except  to  Canada  or  Mexico), 
new  products,  new  market 
development,  experimental  purposes, 
and  charitable  contributions.  Shipments 
of  restricted  percentage  cherries  to  these 
specified  markets  receive  diversion 
credits  which  handlers  use  to  fulfill 
their  restricted  obligation. 

Section  930.52  of  the  order  provides 
that  volume  regulations  only  apply  to 
cherries  grown  in  districts  in  which 
average  annual  production  of  cherries 
over  the  prior  3  years  has  exceeded  15 
million  pounds.  Additionally, 
paragraph  (d)  of  §  930.52  provides  that 
any  district  producing  a  crop  which  is 
less  than  50  percent  of  the  average 
annual  processed  production  in  that 
district  in  the  previous  5  years  would  be 
exempt  from  any  volume  regulation  in 
the  year  of  the  short  crop. 

The  Board  proposed  eliminating  the 
15-million  pound  threshold,  and 
subjecting  all  9  districts  to  volume 
regulation.  No  proposal  was  made  to 
change  the  provision  of  §  930.52(d). 

Most  witnesses  at  the  hearing 
addressed  this  issue.  Growers  and 
processors  in  Michigan.  Utah  and 
Wisconsin  testified  in  support  of  the 
Board's  proposal.  Opposition  was 
primarily  from  growers  and  handlers  in 
Pennsylvania  and  Oregon.  Some 
growers  and  processors  in  New  York 
and  Washington  testified  in  support  of 
the  Board's  proposal,  while  others  were 
opposed  to  a  change  in  the  15-million 
pound  threshold. 

The  record  shows  that  production 
levels  in  the  nine  districts  vary 
considerably,  with  Northern  Michigan 
consistently  producing  the  largest 
volume  of  tart  cherries,  and  Oregon  the 
least.  The  following  table  shows  tart 
cherry  production  by  district  for  the  5 
years  1997  through  2001  (all  figures  are 
in  million  pound  units).  The  data  for  the 
first  3  years  (1997  through  1999)  were 
introduced  on  the  hearing  record.  The 
statistics  for  2000  and  2001  became 
available  subsequent  to  the  hearing  and 
may  be  found  in  reports  compiled  by 
the  Board  and  retained  by  the 
Department. 
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District 


No.  Mcfagan 
Central  Mich. 
So.  Mchigan 

NewYoik 

Oregon 

Pennsylvania 
Utt^  


Wisconsin 
Total. 


1997 


140.7 
68.7 
14.4 
13.3 
2.4 
5.6 
17.5 
11.8 
11.2 


285.4 


1998 


187.8 
58.2 
17.4 
13.1 
2.2 
4.0 
32.5 
13.7 
14.7 


343.6 


1999 


107.7 

47.2 

28.6 

16.9 

5.1 

6.9 

14.5 

16.6 

7.9 


251.4 


2000 


107.5 

70.8 

20.3 

16.5 

4.0 

5.3 

32.5 

17.4 

9.7 


284.0 


2001 


182.0 
84.0 
30.1 
14.6 
2.2 
3.5 
12.0 
25.2 
12.7 


366.3 


Using  the  above  figures,  the  following  3-year  averages  (used  to  determine  which  districts  are  subject  to  volume 
i^julation)  were  computed. 


District 


No.  Mchigan  . 
Central  Mch.. 
Sa  Mchigan 

New  Yo(k 

Oregon 

Pannaylvania 
Ulah  


Wisconsin 
Total. 


Average 
1997-99 


145.4 
58.0 
20.1 
14.4 
3.2 
5.5 
21.4 
14.0 
11.3 


293.5 


Average 
1998-00 


134.3 
58.7 
22.1 
15.5 
3.8 
5.4 
26.5 
15.9 
10.8 


293.0 


Average 
1999-01 


132.4 
67.3 
26.3 
16.0 
3.8 
5.2 
19.7 
19.7 
10.1 


300.6 


The  above  table  shows  that  for  each 
of  the  3-year  periods,  the  three  Michigan 
districts  and  Utah  consistently  exceeded 
the  15-milIion  pound  threshold. 
Piodnction  in  Oregon,  Pennsylvania  and 
Wisconsin  was  below  the  threshold  in 
all  periods,  while  New  York  and 
Washingtcm  each  exceeded  the  15- 
million  pound  threshold  in  two  out  of 
three  of  the  periods. 

Hie  order  became  effective  in  1996, 
baaed  on  a  soies  of  hearings  that  began 
in  December  1993  and  ended  in  January 
1995.  Proponents  of  the  order  supported 
the  IS-million  pound  threshold  as  a 
criteria  for  determining  which  districts 
wrould  be  sulqect  to  volume  regulation. 
At  the  time  the  order  was  implemented, 
ihe  three  Michigan  districts.  New  York 
and  Utah  had  average  annual 
production  in  excess  of  15  million 
pounds.  These  five  districts  accoimted 
for  92  percent  of  U.S.  production  in 


1995,  and  89  percent  of  U.S.  production 
in  1996. 

Proponents  of  the  order  also 
supported  a  provision  that  a  district  not 
meeting  the  15-million  pound  threshold 
would  become  covered  by  regulation 
when  it  reached  a  production  level 
equal  to  150  percent  of  its  average 
annual  production  during  the  period 
1989  through  1992.  The  purpose  of  this 
provision  was  to  catch  surges  in 
production  that  occasionally  occur  in 
order  to  more  equitably  distribute  the 
burden  of  supply  control.  It  was  also  to 
make  siue  that  when  smaller  producing 
districts  expand  production  capacity, 
they  do  not  take  advantage  of  the  system 
and  become  bee  riders,  lliis  was 
intended  to  prevent  a  district  from 
benefitting  from  the  program  without 
contributing  to  the  effort  to  reduce 
surplus  supplies. 


After  considering  the  record  evidence 
in  support  of  this  provision,  the 
Department  decided  not  to  include  it  in 
the  order.  The  provision,  as  proposed, 
seemed  to  be  overly  complicated  to 
administer  and  would  possibly  be 
inequitable  to  tart  cherry  growers  and 
handlers.  In  addition,  proponents 
indicated  that  it  was  not  their  intent  to 
regulate  States  with  small  production 
volumes  since  their  aggregate  voliune  is 
not  a  critical  amount  when  compared  to 
the  total  volimie  of  tart  cherries 
produced. 

Several  witnesses  at  the  amendatory 
hearing  suggested  that,  had  the  150 
percent  rule  been  incorporated  into  the 
initial  order,  the  amenchnent  to 
eliminate  the  15-millioii  pound 
threshold  would  now  be  \mnecessary. 

The  following  table  shows  production 
in  the  initially  unregulated  districts 
during  the  period  1989  through  1992. 


1989 

1990 

1991 

1992 

Average 

150  Percent 

6.0 

7.6 

15.0 

6.4 

3.5 
4.8 
7.5 
7.4 

11.5 
7.8 
7.5 
9.8 

6.0 

9.1 

9.5 

12.8 

6.7 
7.3 
9.9 
9.1 

10.0 
10.9 

nnmnn 

T 

14.8 

Washinglon ^ 

13.6 

Tlie  reond  shows  that  neither 
Pennsylvania  nor  Oregon  have  reached 
a  level  of  production  equal  to  150 
percent  of  tfarar  production  during  this 
base  period.  Wisconsin  first  exceeded 
fwoduction  of  10.9  million  ppimds  (150 


percent  of  its  average  annual  production 
in  the  base  period)  in  1997,  and 
Washington  exceeded  production  of 
13.6  million  pounds  (150  percent  of  its 
production  during  the  base  period)  in 
1998. 


If  the  order  were  implemented  as 
proposed  by  the  proponents  during  the 
promulgation,  all  districts  but 
Pennsylvania  and  Oregon  would 
ciurently  be  regulated.  As  it  is,  for  the 
2001  season,  Wisconsin  is  also 
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unregulated.  In  the  1999  crop  year, 
Pennsylvania  and  Oregon  together 
accounted  for  4.9  percent  of  the  U.S.  tart 
cherry  crop.  In  2000,  they  accounted  for 
3.3  percent  of  the  total,  and  in  2001, 
only  1.6  percent.  Adding  production  in 
Wisconsin  during  those  years  brings  the 
.percentages  in  the  3  years  1999  to  2001 
to  8  percent,  7  percent  and  5  percent 
respectively. 

With  respect  to  New  York,  witnesses 
concurred  that  with  the  IS-million 
pound  threshold,  that  district  would 
likely  be  subject  to  regulation  only 
about  50  percent  of  the  time  in  the 
future.  That  is  because  production  in 
that  State  is  close  to  the  threshold, 
ranging  from  13.1  to  16.9  million 
pounds  over  the  last  5  seasons.  Concern 


was  also  expressed  that  Utah  could  fall 
below  the  established  threshold  in 
upcoming  years  and  become 
unregulated.  Washington  was  expected 
to  continue  4o  increase  its  production 
and  become  subject  to  regulation  in  the 
near  future.  (Washington  did  exceed  the 
threshold  during  the  period  1998-2000, 
and  will  be  subject  to  any  voliune 
regulation  implemented  for  the  2001 
crop).  Witnesses  agreed  that  production 
in  Oregon,  Pennsylvania  and  Wisconsin 
was  likely  to  remain  below  15  million 
pounds. 

The  conclusion  by  proponents  of  the 
Board's  proposal  was  that  with  the  order 
as  currently  written,  a  greater 
proportion  of  U.S.  production  could 
become  uiuegulated.  This  would  dilute 


the  effectiveness  of  the  program  and, 
more  importantly,  increase  the  amount 
of  regulation  imposed  on  the  remaining 
regulated  districts. 

Since  the  order  became  operational, 
volume  regulations  have  been 
implemented  for  three  crop  years — 
1997.  1998,  and  2000.  A  volume 
regulation  has  also  been  recommended 
for  the  2001  crop,  but  not  yet 
effectuated.  No  regulation  was  deemed 
necessary  for  the  1999  crop.  The 
following  table  shows  the  level  of 
regulation  implemented- (or.  in  the  case 
of  2001,  recommended)  in  1997,  1998. 
2000  and  2001.  With  the  exception  of 
the  restricted  percentages,  all  figures  are 
in  million  pound  units. 


1997 


1998 


2000 


2001 


U.S.  Crop 

Carry-in  

Total  Available  Supply 

3- Year  Average  Sales  

Target  Carry-out 

Economic  Adjustnrent 

Optimum  Supply  

Surplus 

Production  in  Regulated  Districts 
Restricted  Percentage  


285.0 
70.0 


344.0 
38.8 


355.0 


269.9 
0.0 
(23.0) 
246.9 
108.1 
240.0 
45 


382.8 


288.6 
0.0 
(31.4) 
257.2 
125.6 
309.0 
41 


284.0 
87.0 


3663 
390 


371.0 


405.3 


277.0 
0.0 
(22.0) 
257.0 
116.0 
232.0 
50 


2170 

0.0 

50.e 

267.0 

138  3 

335.9 

41 


ff  all  districts  had  been  subject  to 
regulation,  the  surplus  would  have  been 
divided  by  total  production  rather  than 
by  production  in  the  regulated  districts. 
Had  this  been  done,  the  restricted 
percentage  in  1997  would  have  been  38 
percent  rather  than  45  percent;  the 
restricted  percentage  in  19i98  would 
have  been  37  percent  rather  than  41 
percent;  the  restricted  percentage  in 
2000  would  have  been  41  percent  rather 
than  50  percent;  and  the  restricted 
percentage  recommended  for  2001 
would  have  been  39  percent  instead  of 
41  percent.  The  difference  is  relatively 
small  for  the  2001  crop  year  because 
production  in  Utah  (12  million  pounds) 
was  less  than  50  percent  of  its  prior  5- 
year  average,  so  that  district  will  be 
unregulated  in  the  2001  crop  year. 

One  of  the  primary  arguments  made 
by  supporters  of  the  Board's  proposed 
amendment  was  that  of  fairness.  These 
witnesses  stated  that  all  tart  cherry 
growers  benefit  firom  the  operation  of 
the  order,  but  the  biuden  of  regulation 
is  home  only  by  those  in  the  regulated 
districts.  They  testified  that  revenues 
received  by  growers  of  similar  size 
varied  considerably  due  solely  to  where 
a  particular  grower's  farm  was  located. 
They  concluded  that  no  growers  in  the 


regulated  districts  receive  gross  retiums 
equal  to  those  received  in  non-regulated 
districts. 

To  illustrate,  an  agricultural 
economist  from  Michigan  State 
University  (who  was  a  witness  testifying 
in  support  of  the  Board's  amendment) 
presented  an  analysis  of  the  economic 
impacts  of  the  program  on  growers  in 
regulated  versus  non-regulated  districts. 
This  analysis  compared  gross  farm 
income  for  growers  of  the  same  size  in 
regulated  and  non-regulated  districts.  It 
assumed  a  grower  who  produces  200 
tons  on  40  acres,  or  10,000  pounds  per 
acre.  Estimates  of  likely  returns  for  the 
1998  crop  were  used. 

For  purposes  of  this  analysis,  it  was 
assumed  that  the  grower  in  the  non- 
regulated  district  could  sell  all  of  his  or 
her  production  in  primary  market 
outlets.  In  the  case  of  the  grower  in  the 
regulated  district,  it  was  assumed  that 
his  or  her  crop  utilization  would  be 
allocated  in  accordance  with  the  overall 
industry  averages  in  1998.  For  example, 
about  3  percent  of  the  tonnage  would  be 
placed  in  the  inventory  reserve,  11 
percent  would  be  exported,  and  13 
percent  would  be  diverted  through  non- 
harvest. 

Prices  for  free  market  cherries  were 
USD  A  estimates  of  14  cents  per  poimd 


for  the  regulated  districts  and  13.5  cents 
per  pound  for  the  non-regulated 
districts. 

Returns  for  market  growth  factor 
cherries  were  expected  to  be  somewhat 
lower  (12  cents  per  pound)  because 
these  cherries  tend  to  be  sold  later  in  the 
year,  or  perhaps  in  a  subsequent  year.  A 
conservative  figure  of  6  cents  per  pound 
was  used  for  reserve  cherries  because  of 
the  many  uncertainties  as  to  what  those 
cherries  might  return  (for  example,  the 
timing  of  their  release  and  prevailing 
prices  that  might  exist).  Export  sales 
were  estimated  by  industry  leaders  to 
average  about  9  cents  per  pound  in 
1998.  For  new  product  development,  an 
estimate  of  11  cents  per  pound  was 
used,  taking  into  account  the 
considerable  variation  of  retmns  for 
new  cherry  products  depending  upon 
the  processor  and  the  circumstances 
surrounding  the  new  products.  For  non- 
harvested  cherries,  a  savings  of  3  cents 
per  pound  in  variable  costs  (e.g., 
harvesting  and  trucking)  was  used. 
Finally,  no  return  was  recorded  for 
cherries  diverted  through  at-plant 
diversion. 

The  income  for  a  grower  in  a 
regulated  district,  based  on  the  analysis 
of  the  witness,  is  shown  below: 
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Open  Market 

Market  Growth  ', ? 

Inventory  Reserve | 

Exports I 

New  Products  i 

Non-Harvest I 

At-Plant  Diversion  \ 

Total  Production 

For  a  grower  in  a  non-regula»ed  district,  income  was  estimated  as  follows: 
Open  Market •• 


Lbs. 


240.000 
36.000 
12.000 
44,000 

8,000 
52,000 

8,000 


400,000 
400,000 


Percent 


60 
9 
3 

11 
2 

13 
2 


100 


100 


Price 


$0.14 
0.12 
0.06 
0.09 
0.11 
0.03 
0.00 


0.135 


Income 


$33,600 

4,320 

720 

3,960 

880 

1,560 

0 


45,040 
54,000 


In  summary,  the  grower  in  the  non- 
regulated  district  would  receive 
revenues  of  $54,000,  about  20  percent 
more  than  the  grower  in  the  regulated 
district.  Both  growers  would  benefit 
from  any  strengthening  of  prices 
through  the  use  of  volume  regulations. 

Opposition  to  the  Board's  proposal 
was  expressed  primarily  by  industry 
members  in  unregulated  districts.  One 
of  the  argiunents  made  was  that  growers 
in  these  districts  would  be  much  more 
severely  impacted  by  a  volume 


regulation  because  yields  in  those 
districts  are  so  low  compared  to  those 
in  regulated  districts. 

One  witness  used  the  analysis  given 
above,  but  used  different  yields  per  acre. 
For  the  grower  in  a  regulated  district,  he 
used  40  acres  with  a  yield  of  7.400 
pounds  per  acre.  This  resulted  in  total 
production  for  that  grower  of  296.000 
pounds  and  revenues  of  about  $33,330. 
For  the  grower  in  a  non-regulated 
district,  he  again  used  40  acres,  but  used 
a  yield  of  2.400  pounds  per  acre.  This 


provided  total  production  of  96.000 
poimds  and  revenues  of  only  $2,960. 
Had  the  second  grower  been  subject  to 
volume  regulation,  his  or  her  revenues 
would  have  been  even  lower. 

The  following  table  shows  yields  per 
acre  in  the  States  covered  by  the  order 
for  the  years  1997  through  2000.  The 
annual  yields  are  from  USDA  statistics, 
while  the  average  yield  for  Washington 
for  the  4-year  period  was  obtained  from 
a  processor  survey  in  that  State.  All 
figures  are  in  pounds  per  acre. 


State 


Utah  

Michigan 

New  York  

Pennsylvania 

Wisconsin 

Oregon 

Washington  .. 


1997 

1998 

1999 

2000 

Average 

6,250 

11,790 

5,360 

11,800 

8,800 

7,920 

9,260 

6,580 

7,020 

7,695 

5,580 

5,380 

6,850 

7,550 

6,340 

5.420 

3,500 

6,000 

5,080 

5.000 

4,670 

6.580 

4,350 

4,350 

4.988 

2,850 

2,150 

4,080 

3,380 

3,115 

NA 

NA 

NA 

NA 

14,000 

The  above  table  shows  that  average 
yields  do  vary  among  the  cherry 
producing  States.  It  also  shows  that 
yields  within  the  States  vary 
considerably  from  year  to  year. 

Witnesses  stated  that  the  use  of 
average  yields  for  an  entire  State  is 
misleading.  Michigan,  for  example,  has 
a  4-year  average  yield  of  about  7,600 
pounds  per  acre.  The  average  yields  for 
the  three  districts  that  comprise 
Michigan  are  quite  different.  In 
Northern  Michigan,  yields  averaged 
about  13,000  pounds  per  acre,  while  in 
Central  Michigan  they  averaged  5,000 
pounds  per  acre  and  in  Southern 
Michigan  only  4,000  pounds  per  acre. 


This  witness  further  went  on  to  state 
that  variations  in  yields  within  a 
geographic  district  exceeJthe  variations 
among  the  districts.  He  gave  a  personal 
example.  The  witness  is  a  processor  in 
Central  Michigan.  His  organization 
deals  with  about  20  growers.  Yields  for 
those  growers  in  1998  ranged  fatim  1,000 
to  15,000  poimds  per  acre. 

Therefore,  it  is  reasonable  to  assume 
that  the  State  in  which  a  grower  farms 
is  not  necessarily  a  good  indicator  of  an 
individual  grower's  potential  yield  per 
acre.  While  weather  conditions  affect 
yields  (e.g.,  susceptibility  to  freezes), 
weather  conditions  can  vary  as  much 
within  a  district  as  between  districts. 
Also,  there  are  many  other  variables  that 


contribute  to  a  grower's  yield  per  acre. 
These  include  Uie  density  of  trees 
planted  per  acre,  the  age  of  the  trees, 
and  cultural  practices  imdertaken  by 
individual  growers  to  care  for  their 
orchards.  However,  the  table  showing 
yields  per  acre  does  indicate  that  there 
is  a  definite  difference  in  yields  among 
the  various  States. 

Regarding  the  age  of  trees,  the  record 
indicates  that  tart  cherry  trees  start 
losing  optimiun  productivity  at  about  20 
years.  Growers  testified  that  they 
typically  replant  their  trees  when  they 
are  between  20  and  25  years  old.  The 
following  table  shows  die  percentage  of 
acreage  in  each  State  that  was 
comprised  of  older  trees  in  1998. 


State 


Michigan ^. 

Utah »...i 

New  York i 

Wisconsin ^ 

Washington I 

Penrtsytvania ;. 

OfBQon 


Percent 

acreage 

21-25  years 


15 
8 
24 
20 
18 
30 
30 


Percent 

acreage 

26+  years 


6 
1 
7 

15 
5 
6 

48 


Percent 

total 
21+  years 


21 
9 
31 
35 
23 
36 
78 
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Oregon,  consistently  the  lowest 
yielding  producing  district,  has 
substantially  more  older  trees  planted 
than  other  States.  Because  older  trees 
tend  to  produce  less  fruit,  and  Oregon 
has  a  high  percentage  of  older  trees,  this 
is  likely  to  explain  in  part  why  Oregon's 
yields  are.  on  average,  lower  than  in 
other  areas.  Pennsylvania  had  the 
second  largest  percentage  of  older  trees. 

Another  argument  against  eliminating 
the  15  million-pound  threshold  was  that 
unregulated  districts  like  Oregon  and 
Pennsylvania  had  already  "done  their 
part"  to  reduce  the  surplus  of  tart 
cherries  by  reducing  their  acreage.  Any 
continued  surpluses  were  attributable  to 
the  major  producing  State.  Michigan.  It 
was  therefore  argued  that  State  should 
bear  the  consequences  of  its  actions  and 
not  impose  its  problems  on  the  smaller 
districts. 

The  record  shows  that  U.S.  tart  cherry 
bearing  acreage  had  declined  from  a 
high  of  50.050  acres  in  1987.  to  39.880 
acres  in  2000.  All  producing  States 
recorded  acreage  reductions  during  this 
period.  On  a  percentage  basis,  the 
greatest  reduction  was  in  New  York 
(down  52  percent},  followed  by  Oregon 
(down  36  percent),  Utah  (down  30 
percent),  Pennsylvania  (down  25 
percent),  Washington  (down  24 
percent),  and  Wisconsin  (down  17 
percent).  Michigan  had  the  lowest 
percentage  decrease  (down  15  percent), 
but  the  largest  decline  in  total  number 
of  acres  (a  reduction  of  5,140  acres). 

The  record  evidence  is  that  acreage  in 
all  districts  have  declined  over  the  past 
decade.  Decisions  to  reduce  acreage 
were  made  by  individual  growers  based 
on  their  assessments  of  the  best  use  of 
their  land.  While  opportunities  for 
alternative  land  uses  vary  somewhat  by 
State,  they  also  vary  within  the  States. 

In  determining  whether  a  surplus  of 
tart  cherries  exists,  total  U.S.  supplies 
are  compared  to  total  demand  in  the 
primary  market.  Production  in  each 
district  contributes  to  the  total  supply, 
and  thus  to  any  surplus  that  may  exist. 
However,  Michigan  accounts  for  such  a 
large  proportion  of  the  total,  that 
production  in  that  State  alone  can 
warrant  a  volume  regulation. 
Additionally,  the  evidence  is  that 
production  in  the  smallest  producing 
State — Oregon — is  negatively  correlated 
to  production  in  Michigan.  'That  is, 
when  production  in  Michigan  is  high, 
production  in  Oregon  is  generally  low. 
Thus,  it  is  likely  that  with  elimination 
of  the  production  threshold,  Oregon 
would  be  regulated  in  years  when  its 
production  is  below  normal.  This  could 
result  in  a  heavier  burden  being  placed 
on  growers  in  Oregon  as  a  result  of 


voliune  regulation  than  is  true  in  the 
other  producing  districts. 

Additionally,  the  record  shows  that 
the  benefits  of  the  supply  management 
provisions  of  the  order  accrue  to  the 
entfre  U.S.  tart  cherry  industry.  The 
short  run  benefits  arise  when  surplus 
supplies  are  reduced,  and  market  prices 
(due  to  the  inelastic  demand  for  tart 
cherries)  rise  to  levels  that  are  closer  to 
growers'  typical  costs  of  production. 
Longer  range  gains  are  also  expected 
from  the  encouragement  to  expand 
market  demand  through  new  market 
and  new  product  development. 

The  aggregate  short  run  benefits  to  the 
industry's  growers  from  the  use  of 
volume  regulation  in  1997  and  1998 
have  been  estimated  to  be  at  least  $20 
million  per  year.  This  has  resulted 
because  the  smaller  market  surpluses 
have  resulted  in  stronger  grower  prices 
which  are  estimated  to  be  7  to  9  cents 
per  pound  greater  during  those  years. 

The  record  shows  that  tart  cherries, 
regardless  of  where  grown  in  the  U.S., 
are  sold  into  markets  that  are  essentially 
national  markets  with  similar,  closely 
interrelated  prices  throughout  the 
country.  Therefore,  the  somewhat 
higher  prices  that  have  resulted  from  the 
order's  supply  management  features 
have  accrued  to  all  tart  cherry  growers 
in  the  United  States. 

However,  the  history  of  the  order  and 
the  evidence  on  the  record  support  the 
premise  that  the  smallest  producing 
districts  shoiUd  not  be  subject  to  volume 
regulation  iinder  the  tart  cherry 
marketing  order.  Further,  there  is  an 
argument  to  be  made  for  reducing  the 
current  15-million  pound  threshold. 
After  considering  all  the  testimony  and 
other  record  evidence,  the  Department 
has  concluded  that  a  threshold  of  6 
million  pounds  would  be  more 
reasonable.  This  would  result  in  all 
districts  that  have  increased  production 
over,  the  past  decade  being  subject  to 
regulation,  consistent  with  the  original 
intent  of  the  proponents  of  the  order. 

The  recorcl  shows  that  the  two 
districts  that  would  not  be  regulated 
under  a  6-million  pound  threshold — 
Oregon  and  Pennsylvania — produce 
insignificant  volumes  of  tart  cherries 
compared  with  total  U.S.  production. 
Production  in  these  districts  has  not 
grown,  nor  is  it  anticipated  that  it  will 
in  the  future.  The  evidence  supports 
claims  that  these  smaller  producing 
districts  would  be  more  impacted  by  a 
volume  regulation  than  other  districts. 
Costs  may  be  higher  to  growers  in  those 
areas  than  in  others  because  they  tend 
to  have  lower  yields.  Also,  processing 
capacity  in  those  districts  tends  to  be 
limited,  supporting  the  argiunent  that 
production  is  unlikely  to  increase.  In 


addition,  processors  in  the  smaller 
producing  districts  testified  that  they 
would  have  to  shut  down  their  facilities 
if  those  districts  were  subject  to  volume 
regulation  because  they  would  not  be 
able  to  get  sufficient  supplies  of  cherries 
to  run  their  operations  efficiently.  If  the 
smaller  producing  districts  do  increase 
their  production,  they  would  become 
regulated  once  they  reach  the  6-million 
pound  threshold. 

The  proponent  evidence  showed  that 
while  volume  regulations  have  helped 
strengthen  overall  cherry  prices,  there 
are  costs  involved  with  complying  with 
these  regulations.  Such  costs  include 
reduced  retiu-ns  for  cherries  that  cannot 
be  sold  in  primary  markets.  Imposing 
those  costs  on  the  smallest  producing 
districts  would  not  result  in  any  higher 
overall  price  for  tart  cherries. 
Additionally,  regulating  the  two 
smallest  States  would  not  reduce  the 
volume  of  regulation  imposed  on 
cherries  grown  in  the  other  States 
because  of  then  low  levels  of 
production.  In  the  four  years  that 
restricted  percentages  have  been 
recommended  by  the  Board,  the 
percentage  would  not  have  changed  at 
all  in  two  of  four  years  (by  not  including 
Pennsylvania  and  Oregon)  and  would 
have  been  marginally  reduced  in  the 
other  two  years.  Thus,  it  appears  that 
the  costs  of  regulating  these  minor 
districts  would  not  be  outweighed  by 
any  accrued  benefits. 

Allocation  of  Board  Membership 

Section  930.20  of  the  order  provides 
for  a  Cherry  Industry  Administrative 
Board,  appointed  by  the  Secretary  to 
locally  administer  the  program.  Among 
the  Board's  responsibilities  is 
recommending  regulations  to 
implement  marketing  order  authorities. 
The  Board  consists  of  19  members:  18 
tart  cherry  growers  and  handlers,  and  1 
pubUc  member. 

For  purposes  of  Board  representation 
(among  other  things),  the  production 
area  is  divided  into  nine  districts.  Each 
district  is  allocated  one  to  four  Board 
members.  Six  of  the  nine  current 
districts,  including  all  districts  subject 
to  volume  regulation,  are  allocated  more 
than  one  member.  Those  five  districts 
are  Northern  Michigan  (four  members). 
Central  Michigan  (three  members). 
Southern  Michigan  (two  members).  New 
York  (two  members),  Utah  (two 
members),  and  Washington  (two 
members).  The  three  districts  with  one 
member  each  are  Oregon,  Pennsylvania, 
and  Wisconsin.  The  nineteenth  Board 
member  is  selected  to  represent  the 
general  public,  and  need  not  be  from 
any  specific  area. 
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Section  930.20  further  provides  that  if 
a  district  with  a  single  member  becomes 
subject  to  volume  regulation,  that 
district  will  get  a  second  Board  member 
position.  There  is  no  specific 
requirement  that  a  district  must  lose  a 
seat  if  it  falls  below  the  15  million 
pound  threshold  and  is  no  longer 
subject  to  regulation. 

The  Board  proposed  amelnding 
§  930.20  to  provide  that  membership  for 
each  district  be  based  on  the  average 
annual  production  for  that  district  over 
the  previous  3  years.  Districts  with  up 
to  and  including  10  million  pounds 
would  be  represented  by  one  Board 
member;  districts  with  more  than  10 
and  up  to  and  including  40  million 
pounds  would  have  two  members; 
districts  with  more  than  40  and  up  to 
and  including  80  million  pounds  would 
have  three  members;  and  districts  with 
more  than  80  million  pounds  would 
have  four  members. 

The  record  shows  that  this 
amendment  could  result  in  a  larger 
number  of  Board  members.  Using 
average  annual  production  figures  for 
the  years  1999  through  2001,  one 
district  (Wisconsin)  would  have  been 
entitled  to  an  additional  Board  member 
position  for  the  term  of  office  that  began 
July  1,  2000.  Thus,  the  total  number  of 
Board  members  under  this  proposed 
amendment  would  have  increased  to  20 
members  (versus  19  members  imder  the 
provisions  currently  in  effect). 

An  increase  in  the  number  of  Board 
members  would  result  in  a  marginal 
increase  in  Board  expenses.  This  is 
because  the  Board  reimbuises  members 
for  costs  incurred  in  attending  Board 
meetings  (travel  costs,  etc.).  Since  Board 
expenses  are  funded  through  handler 
assessments,  all  handlers  would  be 
impacted  by  slightly  higher 
assessments. 

However,  these  slight  cost  increases 
will  be  offset  by  better  industry 
representation  on  the  Board. 
Reallocating  membership  on  an  annual 
basis  will  allow  membership  to  more 
closely  reflect  changing  production 
trends  in  the  industry.  This  should  lead 
to  better  decision  making  by  a  more 
representative  administrative  body. 

Designation  of  a  Temportay  Alternate 
To  Act  for  an  Absent  Board  Member 

As  previously  discussed,  the  Board  is 
composed  of  19  members,  with  the 
industry  members  allocated  among  nine 
districts.  Each  Board  member  has  an 
alternate  who  has  the  same 
qualifications  as  the  member.  Industry 
Board  members  and  alternates  are 
nominated  by  their  peers  in  the  district 
they  represent. 


Section  930.28  of  the  order  provides 
that  if  a  Board  member  is  absent  from 
a  meeting,  his  or  her  alternate  shall  act 
in  that  member's  place.  There  is  no 
provision  for  a  situation  in  which  both 
the  member  and  that  member's  alternate 
are  imavailable. 

The  Board  has  proposed  changing 
§  930.28  as  follows.  If  both  a  member 
and  his  or  her  alternate  cannot  attend  a 
Board  meeting,  the  member  or  the 
alternate  (in  that  order)  could  designate 
another  alternate  member  to  act  in  their 
stead.  If  neither  the  member  nor  the 
alternate  choose  to  make  such  a 
designation,  the  Board's  chairperson 
would  be  free  to  do  so  (with  the 
concurrence  of  a  majority  of  present 
members). 

The  record  supports  the  concept  of 
allowing  more  flexibility  for  alternates 
to  fill  in  for  absent  Board  members. 
However,  the  Department  is 
recommending  a  revision  in  the  Board's 
proposal.  This  decision  proposes 
allowing  a  Board  member  to  designate 
an  additional  alternate  to  act  in  his  or 
her  place  when  that  member  and  that 
member's  alternate  are  unable  to  attend 
a  Board  meeting.  However,  if  the 
member  chooses  not  to  name  an 
additional  alternate,  that  decision 
would  not  then  revert  to  the  Board  or  its 
chairperson. 

This  proposed  amendment  woiild 
allow  more  flexibility  for  Board 
members  who  cannot  attend  a  Board 
meeting.  It  should  also  encourage  a  full 
contingency  of  voting  members  at  Board 
meetings,  while  maintaining  adequate 
representation  among  the  districts 
comprising  the  production  area.  No 
additional  costs  should  be  incurred  as  a 
result  of  this  change. 

Clarification  of  Diversion  and 
Exemption  Provisions 

As  previously  discussed,  a  primary 
feature  of  the  tart  cherry  marketing 
order  is  supply  management  through  the 
establishment  of  free  and  restricted 
percentages.  These  percentages  are 
applied  to  each  regidated  handler's 
acquisitions  of  cherries.  Free  percentage 
cherries  may  be  sold  in  any  market, 
while  restricted  percentage  cherries 
must  be  diverted  by  a  grower  or  handler 
or  placed  in  the  inventory  reserve. 

Section  930.58  of  the  order  provides 
for  grower  diversions.  Under  this 
section,  growers  may  receive  diversion 
certificates  for  cherries  used  for  animal 
feed  and  cherries  left  unharvested  in  the 
orchard.  Growers  may  also  receive 
diversion  certificates  for  "uses  exempt 
under  §  930.62."  A  grower's  diversion 
certificates  can  then  be  transferred  to 
that  grower's  handler  and  used  to  meet 
the  handler's  restricted  obligation. 


Section  930.59  provides  for  handler  . 
diversions.  Handlers  may  receive 
diversion  credits  for  cherries  used  in 
such  forms  as  the  Board  may  designate, 
with  approval  of  USDA.  These  forms 
may  include  destruction  at  the  handler's 
facility;  use  in  Board  approved  food 
banks  or  other  approved  charitable 
organizations;  acquisition  of  grower 
diversion  certificates;  and  uses  exempt 
under  §  930.62.  Handlers  desiring  to  use 
the  first  three  forms  must  notify  the 
Board  prior  to  diverting  cherries.  Use  of 
the  fomlh  form  requires  application  to 
and  approval  by  the  Board  prior  to 
diversion. 

Section  930.62  provides  that  certain 
cherries  may  be  exempt  from  volume 
regulation  upon  Board  recommendation 
and  USDA  approval.  Such  cherries 
would  also  be  exempt  from  assessment 
obligations  and  any  established  quality 
standards.  Section  930.62  ciurently 
provides  that  exemptions  may  be 
provided  for  cherries  diverted  in 
accordance  with  §  930.59  (Handler 
diversion  privilege);  used  for  new 
product  and  new  market  development; 
or  used  for  experimental  purposes  or  for 
any  other  use  designated  by  the  Board, 
including  cherries  processed  into 
products  for  markets  for  which  less  than 
5  percent  of  the  preceding  5-year 
average  production  of  cherries  were 
utilized. 

The  record  indicates  that  the  industry 
supports  continuation  of  both  the 
authority  to  exempt  certain  cherries 
bom  regulation,  and  the  authority  to 
provide  diversion  credits  for  cherries 
used  for  certain  purposes.  The 
application  of  each  provision  is 
different,  however.  An  example 
provided  at  the  hearing  illustrates  the 
difference.  Assume  a  restricted 
percentage  of  20  percent  has  been 
established,  a  regulated  handler 
acquires  10  milhon  pounds  of  cherries, 
and  that  handler  uses  2  million  pounds 
of  those  cherries  for  new  market 
development.  This  handler  would  have 
a  restricted  obligation  of  2  million 
poimds  of  cherries  (20  percent  of  the  10 
million  poimds  of  cherries  acouired). 

ff  cherries  used  for  new  market 
development  were  eligible  for  diversion 
credit,  this  handler  would  have  met  his 
or  her  restricted  obligation  by  using  2 
million  pounds  for  that  purpose.  The 
handler  could  thus  market  the 
remaining  8  million  pounds  of  his  or 
her  cherries  as  free  percentage  cherries 
in  any  outlet  he  or  she  chose.  If, 
however,  cherries  used  for  new  market 
development  were  exempt  from 
regulation,  the  restricted  percentage 
woul^  be  applied  to  thdt  handler's  total 
acquisitions  (10  million  pounds),  less 
the  volmne  of  cherries  exempt  from 
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regulation  (2  million  poimds).  Thus, 
this  handler  would  have  a  restricted 
obligation  of  1.6  million  pounds  (20 
percent  of  8  million  pounds),  which 
would  have  to  be  diverted  in  forms 
approved  by  the  Board  as  eligible  for 
diversion  credit. 

Cross  references  between  §§930.59 
and  930.62  have  proved  to  be  confusing. 
Thus,  these  sections  are  proposed  to  be 
amended  by  deleting  those  cross 
references.  Also,  uses  listed  under 
§  930.62  as  possible  exempt  uses  are 
being  listed  under  §  930.59  as  possible 
uses  eligible  for  handler  diversion 
credit.  Rulemaking  would  be  required  to 
designate  whether  a  particular  use 
would  be  exempt  from  regulation  or 
would  constitute  an  approved  diversion 
outlet.  Such  ruleniaking  would  be  based 
on  Board  recommendations,  following 
its  assessment  of  the  impact  exemptions 
or  diversions  would  have  on  the  tart 
cherry  industry. 

This  proposed  amendment  is  a 
clarification  of  the  ciurent  order  and  its 
operation.  It  would  not  introduce  new 
or  different  concepts.  To  the  extent  that 
it  makes  the  order  easier  for  growers  and 
handlers  to  imderstand,  it  should  be  of 
benefit  to  the  industry. 

Exemption  or  Diversion  Credit  for 
Export  Shipments 

As  discussed  in  the  previous  material 
issue,  §§930.59  and  930.62  provide  for 
handler  diversions  and  exemptions, 
respectively.  Certain  uses  of  cherries  are 
listed  as  being  eligible  for  diversion 
credit  or  exemptions.  Under  the 
authority  in  these  sections  (specifically, 
that  for  market  development),  diversion 
credits  have  been  made  available  to 
handlers  during  recent  crop  years  for 
shipments  to  export  markets,  excluding 
Canada  and  Mexico.  Canada  and  Mexico 
were  not  included  because  of  their 
proximity  to  the  United  States  and 
concern  about  compliance  matters. 

The  record  indicates  that  allowing 
export  shipments  to  receive  diversion 
credits  resulted  in  stronger  export  sales. 
Exports  in  1997-98  were  unusually  high 
(aroimd  50  million  poxmds),  although 
they  declined  diuring  the  next  season  to 
34  million  poimds.  Witnesses  stated 
that  the  tart  cherry  industry  needs  to 
expand  demand  for  its  product  through, 
among  other  things,  development  of 
new  markets. 

The  Board  proposed  adding  specific 
authority  to  §§  930.59  and  930.62  to 
allow  diversion  credits  or  exemptions 
for  such  export  markets  as 
recommended  by  the  Board  and 
approved  by  the  Secretary.  This  is  a 
clarifying  change  only.  It  woiUd  impose 
no  new  or  different  regulatory 


requirements  on  the  tart  cherry 
industry. 

Diversion  Credit  for  Juice  and  Juice 
Concentrate 

Section  930.59  of  the  order  relates  to 
how  handlers  may  receive  diversion 
credits  to  offset  their  restricted 
obligations.  Paragraph  (b)  of  that  section 
states  that  diversion  may  not  be 
accomplished  by  converting  cherries 
into  juice  or  juice  concentrate. 

The  Board  recommended  that  the 
order  be  amended  by  deleting  the 
prohibition  in  §  930.59  (b)  that 
shipments  of  cherry  juice  and  juice 
concentrate  to  approved  diversion 
outlets  be  eligible  for  diversion  credit. 

The  record  indicates  that  in  the 
promulgation  proceeding,  handlers  from 
Oregon  and  Washington  were  concerned 
that  juice  concentrate  could  be 
established  as  a  use  eligible  for 
diversion  credit.  Those  handlers 
indicated  that  they  processed  all  or  a 
majority  of  their  cherries  into  juice 
concentrate.  Cherries  produced  in  that 
area  of  the  coimtry  have  a  high  brix 
(sugar  content)  level  desirable  for  juice 
concentrate.  Concern  was  expressed  that 
if  the  Board  decided  to  allow  diversion 
credit  for  juice  concentrate,  an  increase 
in  the  volume  of  juice  in  the 
marketplace  and  an  accompanying 
reduction  in  juice  prices  could  result. 
This  would  unduly  harm  the  industry  in 
the  Washington  and  Oregon.  USDA 
therefore  inserted  the  provision  to 
prohibit  the  use  of  juice  or  juice 
concentrate  for  divei:sion  credit. 

However,  the  use  of  juice  and  juice 
concentrate  for  export  was  allowed 
under  the  exemption  provisions  of  the 
order  for  the  1997-98  season.  The  1997- 
98  season  was  the  first  season  of 
operation  for  the  cherry  order,  and  its 
provisions  were  new  to  the  industry  and 
complex  to  administer.  Handlers 
unfamiliar  with  order's  diversion 
provisions  had  exported  or  contracted  to 
export  tart  cherry  juice  or  juice    < 
concentrate  to  eligible  countries  with 
the  intention  of  applying  for  and 
receiving  diversion  certificates  for  those 
exports.  If  those  handlers  had  been 
prohibited  from  receiving  diversion 
certificates  for  those  sales,  the  handlers 
would  have  incurred  severe  financial 
difficulties.  Thus,  the  prohibition 
against  exports  of  juice  and  juice 
concentrate  was  suspended  for  the 
1997-98  season  only. 

The  record  shows  that  until  1997,  the 
juice  market  was  distressed.  One  reason 
was  that  there  had  been  large  volumes 
of  concentrate  produced  in  the 
preceding  years  in  the  Western  United 
States — voliunes  that  exceeded  market 
demand.  In  1995  particularly,  there  was 


a  very  large  crop  of  tart  cherries  (a 
record  395.6  mUlion  pounds),  and  a 
large  portion  of  that  crop  was  processed 
into  concentrate.  An  oversupply 
situation  occurred,  which  led  to  low 
prices  and  a  large  carry-over  of 
concentrate. 

Witnesses  claimed  that  the  operation 
of  the  order  has  helped  address  the 
cherry  oversupply  situation,  including 
the  siuplus  of  juice.  Allowing  exports  of 
juice  to  receive  diversion  credits  in 
1997-98  was  quite  successful.  The 
industry  exported  more  than  4  million 
pounds  (raw  product  equivalent)  of 
juice  concentrate  that  year,  comprising 
about  10  percent  of  total  exports 
qualifying  for  credit.  At  9  cents  per 
pound  for  the  raw  fhiit,  growers 
received  about  $382,500  in  revenue 
from  these  sales.  Handlers,  whose  value 
added  component  is  about  S5.00  per 
gallon  (or  $.056  per  pound),  received 
$236,000  in  revenue.  In  total,  the 
industry  gained  at  least  $618,000  fit)m 
export  sales  of  juice  concentrate  in 
1997-98. 

Providing  diversion  credits  for 
exports  of  juice  concentrate-by  handlers 
in  the  regulated  districts  encouraged 
more  exports  of  this  product.  The  higher 
levels  of  exports  of  concentrate  helped 
reduce  heavy  inventories  and  reduced 
the  supplies  available  in  the  domestic 
market.  This  led  to  an  increase  in  the 
domestic  price  for  juice  concentrate  of 
about  $4.00— $6.00  per  gallon. 
Producers  whose  cherries  were 
processed  into  concentrate  benefitted 
from  the  strengthening  of  domestic  juice 
prices. 

In  1998,  diversion  credits  were  no 
longer  authorized  for  exports  of  juice 
and  juice  concentrate.  Witnesses  stated 
that  this  hurt  the  U.S.  cherry  industry. 
Demand  for  juice  concentrate  in  Europe 
was  strong,  but  domestic  processors 
could  not  export  juice  concentrate  in  a 
way  that  was  economically  feasible. 
Some  processors  exported  raw  juice 
stock  to  Europe  so  the  raw  stock  could 
be  juiced  overseas.  This  meant  that  the 
added  value  of  converting  the  stock  to 
juice  concentrate  was  lost  to  U.S. 
processors.  It  also  meant 4ugher  freight 
costs  for  the  raw  product  (versus 
concentrate).  When  juice  stock  was 
exported,  the  freight  cost  to  Europe  was 
about  10  cents  per  pound.  Growers 
received  little  for  cherries  exported  as 
raw  juice  stock,  while  grower  returns  for 
exported  juice  concentrate  were 
positive. 

Further,  this  restriction  resulted  in 
shorting  the  export  juice  market. 
Witnesses  stated  that  if  you  are  unable 
to  supply  a  market  consistently,  that 
market  looks  for  a  more  reliable  source 
of  supplies.  When  a  market  is  lost  to  the 
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U.S.  industry  for  this  reason,  it  is 
difficult  to  regain.  This  is  particularly 
detrimental  to  the  tart  cherry  industry  as 
it  seeks  to  expand  markets  for  its  heavy 
supplies  of  product. 

As  previously  indicated,  the 
prohibition  on  diversion  credits  for 
juice  and  juice  concentrate  was  in 
response  to  concerns  expressed  by  the 
industry  in  the  Northwrest.  At  the  time 
the  order  was  promulgated,  it  was 
represented  that  more  than  85  percent  of 
the  crop  in  Washington  was  processed 
into  juice.  During  recent  years,  less  than 
half  of  the  Washington  crop  was  used 
for  juice.  Most  of  the  rest  of  the  crop 
was  used  for  5+1  cherries  (25  pounds  of 
cherries  to  5  pounds  of  sugar). 
Additionally,  the  record  shows  that  in 
1993  there  were  7  pitters  in  the  State;  by 
2000,  that  number  had  grown  to  20. 
This  supports  the  conclusion  that 
processors  in  Washington  are  able  to 
pack  a  wider  variety  of  finished 
products.  Cherries  grown  in  Washington 
have  increasingly  been  processed  into 
products  other  than  juice  and  juice 
concentrate. 

Also,  production  in  the  State  of 
Washington  has  grown,  and  a  nimiber  of 
witnesses  at  the  hearing  held  in  early 
2000  expressed  their  belief  that 
Washington  would  soon  produce  in 
excess  of  15  million  pounds  annually 
and  thus  would  become  subject  to 
volume  regulation.  In  fact,  production 
in  Washington  for  the  3  years  1998  to 
2000  averaged  15.9  million  pounds,  and 
Washington  became  subject  to  volume 
regulation  in  2001.  It  was  critical  for 
handlers  in  Washington  to  be  able  to 
receive  diversion  credits  for  exports  of 
juice  and  juice  concentrate.  This  was 
particularly  true  because  5+1  cherries 
do  not  generally  sell  in  export  markets 
because  they  contain  sugar  and  are  thus 
subject  to  increased  tariffs  when 
exported.  For  these  reasons,  the  Board 
unanimously  recommended  suspension 
of  the  prohibition  on  receiving  diversion 
credit  for  exports  of  cherry  juice  and 


juice  concentrate.  This  suspension 
became  effective  August  1,  2001  [66  FR 
39409,  July  31,2001]. 

An  additional  benefit  of  allowing 
diversion  credits  for  exported  juice  and 
juice  concentrate  is  that  it  would  ensure 
that  the  domestic  market  is  adequately 
supplied  in  short  crop  years.  In  years 
when  the  crop  is  small,  most  available 
tart  cherries  will  be  used  to  supply 
higher  value  finished  products  rather 
than  juice  concentrate.  If  the  industry 
does  not  have  a  supply  of  concentrate  in 
reserve,  the  juice  markets,  both 
domestic  and  foreign,  could  go 
imsatisfied.  In  order  to  have  supplies 
available  in  short  crop  years,  there 
needs  to  be  an  incentive  to  have  tart 
cherries  stored  as  juice  concentrate. 
Making  juice  and  juice  concentrate 
eligible  for  diversion  credit  would 
create  an  incentive  to  produce  and  store 
concentrate,  which  would  ensure  that 
markets  for  those  products  are 
adequately  supplied.  It  could  also  result 
in  fewer  cherries  being  diverted  in  the 
orchard.  This  would  benefit  growers 
through  enhanced  revenues,  because 
they  receive  more  for  cherries  that  are 
processed  and  sold  than  for  cherries  that 
are  diverted  in  the  orchard. 

This  proposed  amendment  would 
result  in  additional  options  for  handlers 
in  meeting  their  restricted  obligations 
under  the  order.  It  would  also  encourage 
expansion  of  markets  for  U.S.  tart  cherry 
products,  which  should  benefit  the 
industry  as  a  whole.  It  would  not 
adversely  impact  the  sale  of  juice  and 
juice  concentrate  in  primary  markets;  in 
fact,  it  could  tend  to  strengthen  prices 
in  those  markets.  This  is  because  more 
juice  would  likely  be  exported,  which 
would  reduce  the  supply  available  in 
the  domestic  market. 

Handler  Transfiers  of  Diversion  Credits 

Section  930.59  of  the  order  provides 
for  handler  diversion  credits.  Those 
diversion  credits  are  used  by  handlers  to 
meet  their  restricted  obligations.  That 
provision  of  the  order  is  silent  with 


respect  to  the  ability  of  handlers  to 
transfer  diversion  credits  among 
themselves  to  meet  their  restricted 
obligations. 

The  Board  proposed  adding  a  new 
paragraph  (e)  to  §  930.59  to  provide  that 
a  handler  who  acquires  diversion 
certificates  representing  diverted 
cherries  diuing  any  crop  year  may 
transfer  such  certificates  to  another 
handler  or  handlers. 

The  record  shows  that  allowing 
transfers  of  diversion  certificates 
provides  additional  flexibility  to  tart 
cherry  growers  and  handlers  in  meeting 
program  requirements,  without 
changing  the  amount  of  tart  cherries 
available  to  be  marketed  as  free 
percentage  cherries.  This  can  also  result 
in  the  processing  of  the  highest  quality 
cherries  available  in  any  crop  year, 
which  would  benefit  the  industry  as  a 
whole. 

One  witness  at  the  hearing  explained 
as  an  example  that  Handler  A  may 
acquire  a  very  high  quality  of  tart 
cherries  in  a  given  year,  and  would 
want  to  process  and  sell  a  higher 
percentage  of  those  cherries  than  his  or 
her  free  percentage  would  allow. 
Handler  B  may  be  in  a  situation  where 
he  or  she  receives  more  diversion 
credits  than  needed  because  most  of  that 
handler's  pack  is  for  export.  (We  are 
assiuning  that  export  sales  are  eligible 
for  diversion  credits.)  Handler  B  might 
want  to  transfer  those  excess  credits  to 
Handler  A. 

Additionally,  there  may  be  a  situation 
in  which  Handler  C's  growers  have  low 
quality  cherries  due  to  adverse  growing 
conditions.  These  growers  may  choose 
to  use  in-orchard  diversion  to  a  greater 
extent  than  they  normally  would. 
Handler  C  could  wind  up  with  more 
diversion  credits  than  needed  and  may 
want  to  transfer  those  credits  to  Handler 
A.  A  simple  example  to  illustrate  this 
situation  follows.  In  this  example,  we 
will  assume  a  restricted  percentage  of  40 
percent  has  been  established. 


Handler 


A ^. 

?:;;::::;::::::=:::;;::::::::::± 


Receipts 
(pounds) 


100,000 
100,000 
100,000 


Restricted 
obligation 
(ixxjnds) 


40,000 
40,000 
40,000 


Exports 
(pounds) 


0 

70.000 

0 


Grower 
diversions 
(pounds) 


0 

0 

50.000 


Excess 
diversion 

credits 
(pounds) 


(40,000) 
30,000 
10,000 


In  this  case.  Handler  A  needs 
diversion  credits  totaling  40,000  pounds 
to  meet  his  or  her  restricted  obligation, 
while  Handlers  B  and  C  have  excess 
credits  representing  40,000  poimds  of 
cherries.  If  Handler  A  could  receive 


Handler  B's  and  C's  excess  diversion 
credits,  he  or  she  could  use  them  to 
fulfill  Handler  A's  restricted  obligation. 
Otherwise,  Handler  A  would  have  to 
divert  40,000  poimds  of  cherries  (by 
destroying  them,  for  example)  or  put 


them  in  the  inventory  reserve.  With  the 
ability  to  transfer  diversion  credits. 
Handler  A  could  acquire  excess  credits 
bom  Handlers  B  and  C.  Handler  A 
would  benefit  by  being  able  to  process 
all  of  his  or  her  cherries  for  free  use. 
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Handlers  B  and  C  (and  their  growers) 
would  benefit  by  being  compensated  for 
their  diversions,  including  those  above 
the  requfred  amount. 

Both  the  transferring  handlers'  and 
the  receiving  handler's  growers  would 
benefit.  Also,  the  overall  quality  of  the 
crop  marketed  could  be  improved..  This 


would  serve  to  increase  consumer 
confidence  and  acceptance,  thereby 
strengthening  demand  for  tart  cherries. 
This  would  benefit  the  U.S.  tart  cherry 
industry  as  a  whole. 

Additionally,  if  the  transfer  of 
diversion  credits  were  not  allowed,  the 
market  could  be  shorted.  This  would 


have  a  detrimental  impact  on  the  tart 
cherry  industry.  Again,  we  will  use  the 
above  illustration  and  assume  these 
three  handlers  comprise  the  entire 
industry. 


Receipts 

Restricted 
obligation 

Excess 
diversions 

"Free"  Sales 

Handler 

With 
transfers 

Wrthoul 
transfers 

A '. 

B 

100,000 
100,000 
100,000 

40,000 
40,000 
40,000 

(40,000) 
30,000 
10,000 

100.000 
30.000 
50.000 

60.000 
30,000 
50.000 

C 

Total 

300,000 

120.000 

0 

180,000 

140.000 

With  a  60  percent  free  percentage,  it 
would  be  expected  that  180,000  poimds 
of  cherries  would  be  available  for  sale 
as  free  percentage  cherries  (60  percent 
of  total  receipts  of  300,000  pounds).  As 
shown  above,  without  the  ability  to 
transfer  diversion  credits,  the  total 
volimie  of  "free"  cherries  available  to 
market  would  be  only  140,000  poimds. 
This  would  be  well  below  the  180,000 
povmds  deemed  necessary  to  meet 
market  demand.  This  would  hamper  the 
industry's  efforts  to  expand  markets  for 
its  products.  Allowing  transfers  of 
diversion  certificates  therefore  has  a 
positive  impact  on  the  industry. 

Grower  Diversion  Certificates 

Section  930.58  provides  that  a  grower 
may  voluntarily  choose  to  divert  all  or 
a  portion  of  his  or  her  cherries. 
Typically,  this  is  accomplished  by 
leaving  cherries  in  the  orchard 
unharvested,  although  other  means  are 
provided  as  well.  Upon  diversion  in 
accordance  with  order  provisions,  the 
Board  issues  the  grower  a  diversion 
certificate  which  the  grower  may  then 
offer  to  handlers  in  lieu  of  delivering 
cherries.  Handlers  may  then  redeem 
those  certificates  to  meet  their  restricted 
obligations. 

Section  930.52(d)  of  the  order 
provides  that  any  district  producing  a 
crop  which  is  less  than  50  percent  of  the 
average  annual  processed  production  in 
that  district  in  the  previous  5  years  is 
exempt  from  any  volume  regulation  in 
that  year.  This  provision  was  included 
in  the  order  to  help  relieve  a  district 
from  the  burdens  of  the  order  in  a  year 
in  which  its  processors  and  growers 
were  already  suffering  from  a  severely 
short  crop. 

The  Board  proposed  an  amendment  to 
§  930.58(a)  to  provide  that  any  grower 
diversions  completed  in  a  district 
subsequently  exempt  frtim  regulation 


under  §  930.52(d)  will  qualify  for 
diversion  credit. 

Witnesses  at  the  hearing  testified  that 
this  is  a  needed  change  to  the  order  to 
reduce  the  risk  growers  face  in  deciding 
whether  or  not  to  divert  all  or  a  portion 
of  their  crops.  The  reason  such  risk 
exists  is  primarily  due  to  the  difference 
between  the  time  diversions  must  take 
place  and  the  time  a  district's  final 
production  figure  is  known. 

The  Board  is  required  to  meet  on  or 
about  July  1  of  each  crop  year  to 
develop  its  marketing  policy  and 
recommend  preliminary  hee  and 
restricted  percentages  (if  crop 
conditions  so  warrant).  The  marketing 
policy  is  typically  a  week  or  two  after 
the  release  of  the  USDA  tart  cherry  crop 
estimate  in  late  June.  Final  free  and 
restricted  percentages  are  not 
recommended  until  after  the  actual  crop 
production  figure  is  available.  This  is 
typically  not  until  September,  after 
harvest  is  complete.  This  is  also  when 
a  final  determination  is  made  as  to 
whether  a  district  will  be  covered  by 
regulation  in  accordance  with 
§  930.52(d). 

The  record  shows  that  the  tart  cherry 
crop  is  harvested  in  late  June  or  July. 
Growers  must,  therefore,  make  decisions 
as  to  whether  to  undertake  diversion 
activities  before  they  are  certain 
whether  or  not  their  district  will  be 
covered  by  regulation.  This  occurred  in 
Southwest  Michigan  in  1997.  Based  on 
the  USDA  estimate,  it  was  expected  that 
this  district  would  be  covered  by 
volume  regulation  during  the  upcoming 
crop  year.  However,  the  actual  crop 
came  in  at  less  than  50  percent  of  the 
prior  5-year  average  production  in  that 
district,  and  Southwest  Michigan 
(District  3)  was  exempt  frtim  regulation. 

Witnesses  testified  that  growers  who 
divert  their  crops  in  anticipation  of  a 
volume  regulation  should  not  be 
penalized  for  that  decision  because  the 


USDA  crop  estimate  indicates  their 
district  will  be  regulated,  but  it  tiuns 
out  it  is  not.  If  those  growers'  diversion 
certificates  become  invalid,  they  receive 
nothing  for  the  cherries  they  diverted.  If 
their  diversions  continue  to  qualify  for 
credit,  however,  handlers  who  accept 
those  diversion  certificates  compensate 
the  growers  for  them. 

Without  this  amendment,  the  record 
shows  that  growers  in  some  districts 
(where  application  of  volume  regulation 
is  uncertain)  could  be  forced  into 
hafvesting  their  crops.  This  would  be 
contrary  to  the  program  objective  of 
balancing  tart  cherry  supplies  with 
market  demand. 

This  amendment  should  benefit  tart 
cherry  growers  who  choose  to  divert 
cherries  in  anticipation  of  a  volume 
regulation.  It  should  also  contribute  to 
the  supply  management  objectives  of 
the  program,  which  would  benefit  the 
U.S.  tart  cherry  industry  as  a  whole. 

Release  of  Cherries  in  the  Inventory 
Reserve 

Section  930.51  of  the  order  authorizes 
the  issuance  of  volume  regulations  for 
tart  cherries  in  the  form  of  free  and 
restricted  percentages.  Section  930.50(i) 
provides  that  a  handler's  restricted 
percentage  cherries  must  be  placed  in 
an  inventory  reserve  or  diverted  through 
non-harvest,  destruction  at  a  handler's 
facilities,  or  shipment  into  approved 
secondary  outlets. 

The  order  specifies  three  possible 
releases  of  inventory  reserves  under 
§§930.50  (g)  and  (j)  and  930.54(a).  The 
first,  wider  §  930.50(g).  releases  an 
additional  10  percent  (above  the 
optimum  supply  level)  of  the  average  of 
the  prior  3  years  sales  if  such  inventory 
is  available.  This  release  is  for  market 
expansion  purposes. 

The  second  release,  under  §  930.50(j) 
occurs  in  years  when  the  expected 
availability  from  the  current  crop  plus 
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expected  carry-in  does  not  fulfill  the 
optimilm  supply  (100  percent  of  the 
average  annual  sales  in  the  prior  3  years 
plus  the  desirable  carry-out).  This 
release  is  made  to  all  handlers  holding 
primary  inventory  reserves  and  is  a' 
required  release  to  be  made  by  the 
Board  if  the  above  conditions  are  met 
and  reserve  cherries  are  available.  This 
provision  is  intended  to  assure  that 
inventory  reserves  are  utilized  to 
stabilize  supplies  available  on  the 
market.  Under  this  authority,  cherries 
released  from  the  reserve  can  be  sold  in 
any  market. 

The  third  release  is  authorized  under 
§  930.54  (a)  which  allows  the  Board  to 
recommend  to  the  Secretary  a  release  of 
a  portion  or  all  of  the  primary  (and 
secondary)  reserve.  To  make  this 
release,  the  Boards  needs  to  determine 
that  the  total  available  supplies  for  use 
in  commercial  outlets  do  not  equal  the 
amount  needed  to  meet  the  demand  in 
such  outlets. 

The  Board  recommended  an 
amendment  to  §  930.54  to  provide  a 
fourth  option  for  a  reserve  release. 
Specifically,  it  proposed  that  a  portion 
or  all  of  the  primary  and/or  secondary 
inventory  reserve  may  be  released  for 
sale  in  certain  designated  markets. 

Witnesses  at  the  hearing  suggested, 
that  the  industry  (through  the  Board) 
needs  more  flexibility  in  determining 
how  to  utilize  inventory  reserves.  One 
witness  opined  that  limited  releases  of 
reserves  during  years  of  nan-regulation 
may  be  necessary  to  maintain  markets 
that  are  available  for  diversion  credits 
during  years  of  regulation.  The  example 
given  dealt  with  sales  to  export  markets 
other  than  Canada  and  Mexico.  In  years 
of  volume  regulation,  sales  of  cherries  to 
these  markets  are  eligible  for  diversion 
credits  that  handlers  may  use  to  meet 
their  restricted  obligations. 

In  developing  its  marketing  policy 
and  determining  whether  a  surplus 
exists,  the  optimum  supply  is  compared 
with  available  supplies.  The  optimum 
supply  is  defined  as  average  sales  over 
the  last  3  years,  numis  sales  qualifying 
for  diversion  credit.  Thus,  the  optimum 
supply  measures  the  volume  of  cherries 
needed  to  fill  demand  in  the  primary 
market.  If  anticipated  supplies  exceed 
demand  in  the  primary  market,  a 
volimie  regulation  may  be  issued. 
Restricted  percentage  cherries  are  then 
used  to  fill  these  secondary  markets. 

If  anticipated  supplies  aire  reasonably 
in  balance  with  demand  in  the  primary 
market,  no  voltune  regulation  would  be 
issiied.  Since  all  of  a  handler's  cherries 
would  then  be  "bee"  percentage 
cherries,  he  or  she  would  likely  attempt 
to  sell  all  those  cherries  in  the  primary 
market  because  returns  tend  to  be  higher 


in  that  market.  This  could  result  in  few 
cherries  being  made  available  for  sale  in 
secondary  markets  (such  as  exports). 

The  record  shows  that  the  tart  cherry 
industry  needs  to  continue  its  efforts  to 
expand  markets.  A  critical  aspect  of  this 
effort  is  to  ensure  that  supplies  are 
available  to  fill  needs  in  developing 
markets.  If,  for  example,  an  export 
market  is  developed  over  the  course  of 
time,  and  then  cherries  are  not  available 
to  supply  that  market,  that  market  may 
be  lost  to  the  industry.  The  Board's 
proposal  would  allow  a  release  of 
inventory  reserves  to  meet  the  needs  of 
these  specific  markets.  This  should 
contribute  to  the  long  nm  health  of  the 
industry. 

Another  witness  suggested  that  a 
limited  release  should  also  be  possible 
for  specific  types  of  cherry  products.  He 
stated  that  over  time,  the  mix  of 
products  offered  by  the  tart  cherry 
industry  has  changed  considerably.  New 
product  development  should  continue 
to  be  encouraged  to  expand  marketing 
opportunities  for  the  industry.  Releases 
of  inventory  reserves  can  play  a  part  in 
this  endeavor. 

The  witness  gave  a  hypothetical 
situation  using  dried  cherries  as  an 
example.  He  said  that  if  demand  for 
dried  cherries  was  very  strong,  and 
supplies  of  that  product  from  the 
current  year's  crop  were  insufficient  to 
meet  that  demand,  releases  of  that 
product  bom  the  inventory  reserve 
should  be  authorized. 

This  proposed  amendment  should 
contribute  to  the  industry's  efforts  to 
balance  tart  cherry  supplies  with  market 
demand.  It  will  give  the  Board  more 
flexibility  in  determining  when 
inventory  reserve  cherries  should  be 
released  for  use.  It  will  not  impose  any 
additional  regulatory  requirements  on 
tart  cherry  handlers. 

Ten  Percent  Reserve  Release  for  Market 
Expansion 

Section  930.51  of  the  order  authorizes 
the  issuance  of  volume  regidations  for 
tart  cherries  in  the  form  of  free  and 
restricted  percentages.  Section  930.50(1) 
provides  that  a  handler's  restricted 
percentage  cherries  must  be  placed  in 
an  inventory  reserve  or  diverted  into 
approved  secondary  outlets. 

Section  930.50  provides  that  any 
volume  regulation  make  available  as 
free  percentage  cherries  an  "optimum 
supply"  of  tart  cherries.  The  optimum 
supply  is  defined  as  the  average  sales  of 
the  prior  3  years  (miniis  sales  of  cherries 
qualifying  for  diversion  credit]  plus  a 
desired  carry-out.  Section  930.50(g) 
further  provides  that  in  addition  to  the 
free  market  tonnage  percentage  cherries, 
the  Board  must  make  available  tonnage 


equal  to  10  percent  of  the  average  sales 
of  the  prior  3  years  for  market 
expansion. 

The  Board  proposed  amending 
§  930.50(g)  to  specify  that  the  10  percent 
reserve  release  only  apply  during  years 
when  volume  regulation  is  in  effect. 

The  record  shows  that  the  10  percent 
reserve  release  provision  was  made  a 
part  of  the  order  in  large  part  due  to 
USDA  policy  guidelines.  The 
Secretary's  Guidelines  for  Fruit, 
Vegetable,  and  Speciality  Crop 
Marketing  Orders  (Guidelines)  state 
that,  under  volume  control  programs, 
primary  markets  should  have  available 
a  quantity  equal  to  110  percent  of  recent 
years'  sales  in  those  outlets  before  the 
Secretary  would  approve  secondary 
market  allocation  or  pooling.  This  is  to 
assure  plentiful  supplies  for  consimiers 
and  for  market  expansion  while 
retaining  the  mechanism  for  dealing 
with  burdensome  supply  situations. 

Witnesses  in  support  of  the  Board's 
proposal  stated  that  allowing  for  and 
encouraging  market  growth  in  years  of 
surplus  supplies  is  sensible.  In  fact, 
several  witnesses  stated  that  an 
important  objective  of  the  tart  cherry 
industry  and  the  marketing  order 
program  is  to  expand  markets  for  tart 
cherries.  This  is  supported,  for  example, 
by  the  authorization  of  diversion  credits 
for  new  product  and  new  market 
development. 

Several  witnesses  spoke  against  the  10 
percent  release  during  years  of  no 
volume  regulation,  however.  Two 
concerns  were  expressed  in  this  regard. 
First,  the  release  of  inventories  in  a  year 
in  which  supplies  and  market  demand 
are  reasonably  in  balance  results  in  an 
oversupply  situation.  This  can  be 
accompanied  by  reduced  grower  prices. 
Second,  and  probably  more  importantly, 
industry  reserves  can  be  depleted.  One 
objective  of  keeping  an  inventory 
reserve  is  to  aid  in  stabilizing  annual 
supply  fluctuations  and  safeguard 
against  the  detrimental  impacts  of  a 
short  crop  year. 

The  record  shows  that  the  tart  cherry 
indiistry  experiences  cycles  in  acreagie 
and  production.  During  the  phase  of  the 
cycle  with  less  bearing  acreage  and 
shorter  supplies,  a  short  crop  year  can 
result  in  significant  shortages  of 
available  market  supplies.  This  can 
curtail  continued  market  demand  and 
market  growth.  When  supplies  are  short, 
they  can  be  supplemented  by  reserve 
cherries.  This  would  mitigate  spikes  in 
prices,  which  hinder  long  term  market 
demand.  Food  manufacturing  customers 
in  particular  demand  a  stable  supply  of 
product  at  reasonable  prices.  Al^nt  a 
reliable  supply,  these  customers  tend  to 
substitute  other  fruits  in  their  products. 
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The  use  of  the  inventory  release 
option  also  provides  that  some  surplus    . 
supplies  in  a  large  crop  year  with  low 
prices  can  be  carried  over  to  short  crop, 
high  price  years.  This  results  in 
improved  revenues  for  growers  and 
processors.  The  use  of  the  inventory 
reserve  option  also  provides  an 
alternative  to  grower  diversion  (i.e., 
non-harvest). 

Several  witnesses  used  the  1999-2000 
crop  year  to  show  the  affects  of  a  reserve 
release  during  a  year  of  no  regulation. 
During  that  year,  the  crop  was  251.0 
million  pounds  which,  when  added  to 
a  carryover  from  the  previous  crop  year 
of  38.0  million  pounds,  yielded  total 
available  supplies  of  289.0  million 
pounds.  Widi  the  optimum  supply  at 
285.0  million  pounds,  the  Board  foimd 
that  supplies  were  reasonably  in  line 
with  market  demand,  and  recommended 
no  volume  regulation  be  implemented. 

At  the  beginning  of  the  crop  year, 
industry  reserves  totaled  28.4  million 
pounds.  Four  million  pounds  were 
released  early  in  the  crop  year  to  meet 
unanticipated  demand,  leaving  24.4 
million  pounds  in  the  reserve  when  it 
came  time  for  the  release  for  market 
expansion.  Ten  percent  of  the  3-year 
average  sales  figure  meant  that  28.5 
million  pounds  should  have  been 
released  for  market  expansion;  however, 
there  were  only  24.4  million  pounds  in 
the  inventory  reserve,  so  the  entire 
reserve  was  released. 

Witnesses  claimed  that  the  release  of 
reserves  in  the  current  crop  year  may 
result  in  a  surplus  supply  of  cherries  in 
the  marketplace.  This  could  put  a 
downward  pressure  on  price,  and  could 
result  in  a  higher  carryover  into  the  next 
crop  year.  This  could  mean  a  greater 
surplus  in  2000-2001,  which  could 
result  in  a  higher  restricted  percentage 
and  greater  probability  of  cherries  being 
left  in  the  orchard  unharvested. 

Ultimately,  these  releases  could  result 
in  less  economic  incentive  to  place 
cherries  in  the  reserve  because  they 
could  be  released  at  the  wrong  time  and 
return  little  to  growers.  With  less 
incentive  to  participate  in  the  inventory 
reserve,  more  cherries  would  likely  be 
diverted  by  growers  through  non- 
harvest.  Overall  grower  returns  would 
be  lower,  and  long  term  market  losses 
may  occur. 

'This  proposed  amendment  shoidd 
contribute  to  the  industry's  efforts  to 
balance  tart  cherry  supplies  with  market 
demand.  It  will  give  the  Board  more 
flexibility  in  determining  when 
inventory  reserve  cherries  should  be    ' 
released  for  use.  It  will  not  impose  any 
additional  regiilatory  requirements  on 
tart  cherry  handlers. 


Assessments  on  All  Cherries  Handled 

Section  930.40  of  the  order  authorizes 
the  Board  to  incur  such  expenses  as  the 
Secretary  finds  are  reasonable  and 
necessary  for  it  to  administer  the  tart 
cherry  marketing  order  program.  Section 
930.40  further  provides  that  the  Board's 
expenses  be  covered  by  income  from 
handler  assessments. 

Section  930.41  provides  that  handlers 
pay  their  pro  rata  share  of  the  Board's 
expenses.  Each  handler's  share  is 
determined  by  applying  the  established 
assessment  rate(s)  to  the  volume  of 
cherries  each  handler  handles  during  a 
crop  year.  Section  930.41  further 
provides  that  handlers  are  exempt  from 
paying  assessments  on  cherries  that  are 
diverted  in  accordance  with  §  930.59. 
including  cherries  represented  by 
grower  diversion  certificates  issued 
under  §  930.58.  Cherries  devoted  to 
exempt  uses  under  §  930.62  are  also  free 
from  assessments. 

The  Board  recommended  that 
§  930.41  be  amended  to  provide  that  all 
cherries  processed  and  sold  by  handlers 
be  subject  to  assessments.  The  only 
cherries  that  would  be  exempt  from 
assessments  would  be  those  diverted  in- 
orchard  by  growers,  and  those  diverted 
by  handlers  through  destruction  at  their 
plants. 

Proponent  witnesses  testifying  in 
support  of  this  change  stated  that  all 
processed  cherries  should  be  subject  to 
assessments  because  handlers  profit 
from  the  sale  of  these  cherries.  This  is 
because  each  pound  of  fhiit  processed 
increases  the  handler's  overall 
profitability  by  reducing  the  per  unit 
cost  of  processing.  This  is  true  even  if 
the  cherries  are  used  in  an  outlet 
approved  for  diversion  credit. 

"The  record  shows  that  handlers  have 
different  ways  of  meeting  their 
restricted  obligations.  Their  decisions 
are  based  on  their  own  marketing 
strategies.  Some  handlers  take 
advantage  of  marketing  theu  products  in 
eligible  diversion  outlets,  while  others 
either  caimot  or  do  not  do  so.  Witnesses 
.suggested  that  providing  an  exemption 
from  assessments  to  handlers  who 
choose  to  divert  their  cherries  through 
sales  in  those  designated  outlets  creates 
a  competitive  advantage  over  their 
competitors  who  do  not  do  so.  It  was 
their  opinion  that  if  a  substantial 
volume  of  cherries  is  diverted  by  certain 
handlers,  the  burden  of  financing  the 
program  increases  on  other  handlers. 
Those  in  support  of  assessing  all 
processed  cherries  concluded  that 
subjecting  all  processed  cherries  to  the 
assessment  provisions  of  the  order 
would  elimhiate  this  unintended 
advantage. 


Additionally,  the  record  shows  that  a 
large  portion  of  the  Board's  annual 
expenses  are  incurred  for  oversight  of 
compliance  activities  related  to 
diversion  credits.  For  example,  for  those 
export  sales  eligible  for  diversion  credit, 
handlers  are  required  to  submit  proof  of 
export.  The  documentation  typically 
consists  of  warehouse  receipts,  bills  of 
lading,  overseas  bills  of  lading,  and 
other  documents  proving  the  cherries 
were  exported.  The  Board  staff  reviews 
the  documentation  submitted  by  each 
handler  for  sufficiency,  requests 
additional  documentation  if  necessary, 
and  issues  diversion  certificates  upon 
proof  of  compliance  with  order 
requirements.  Similar  activities  are 
undertaken  with  respect  to  sales  in 
other  designated  diversion  markets  (e.g.. 
new  product  development).  Witnesses 
stated  that  those  handlers  who  take 
advantage  of  these  order  provisions 
should  pay  their  share  of  the  costs  of 
enforcing  those  provisions. 

One  witness  also  stated  that  an 
advantage  of  this  amendment  would  be 
that  it  would  broaden  the  assessment 
base  under  the  order.  This  would  lower 
the  assessment  rate  needed  to  effectively 
administer  the  program. 

This  amendment  would  increase 
assessment  obligations  on  handlers  who 
choose  to  divert  their  restricted 
percentage  cherries  in  approved  outlets. 
However,  it  would  also  tend  to  result  in  . 
a  more  reasonable  assessment  system. 

Uniform  Assessment  Rate 

As  discussed  in  the  preceding  section, 
§§930.40  and  930.41  of  the  order 
provide  that  the  Board  may  incur 
certain  expenses,  and  that  the  funds  to 
defray  those  expenses  be  paid  by 
handlers  through  assessments.  Section 
930.41  also  provides,  among  other 
things,  that  the  assessment  rate(s) 
recommended  by  the  Board  and 
approved  by  the  Secretary  must 
compensate  for  the  differences  in  the 
amounts  of  cherries  used  for  various 
cherry  products  and  the  relative  market 
values  of  those  products. 

The  Board  recommended  that 
§  930.41  be  amended  to  provide  that  a 
uniform  assessment  rate  be  established 
for  cherries  used  in  any  or  all  products. 
This  would  be  true  unless  the  Board 
decided  to  consider  the  volumes  of 
cherries  used  for  various  products  and 
their  relative  values;  if  that  were  the 
case,  the  Board  could  recommend 
differential  assessment  rates  if 
warranted. 

The  record  shows  that  at  the  time  the 
order  was  promulgated,  proponents  of 
the  program  supported  different 
assessment  rates  being  established  for 
cherries  used  for  various  products.  In 
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their  testimony,  they  suggested  that  high 
value  products  such  as  frozen,  canned 
or  dried  cherries  be  assessed  at  one  rate, 
and  low  value  products  such  as  juice 
concentrate  and  puree  be  assessed  at 
one-half  that  rate. 

Proponents  of  the  Board's 
recommended  amendment  stated  that 
the  order  should  not  require  one  rate  for 
certain  products  and  twice  that  rate  for 
others.  They  stated  that  while  a  two- 
tiered  assessment  rate  scheme  may  be 
appropriate  in  some  years,  it  may  not  be 
in  others.  They  cited  the  fact  that  the 
absolute  and  relative  market  values  of 
various  tart  cherry  products  fluctuate 
from  year  to  year. 

One  witness  testified,  for  example, 
that  producer  returns  for  cherries  used 
for  juice  concentrate  are  comparable  to 
those  for  other  products.  He  stated  that 
cherry  juice  concentrate  was  selling  for 
about  $17  per  gallon.  Subtracting 
estimated  handling  charges  of  $5.81  per 
gallon,  the  net  return  to  the  grower 
would  be  an  estimated  $11.19.  In 
Washington,  where  about  50  poimds  are 
required  to  make  a  gallon  of 
concentrate,  growers  would  receive  22 
cents  per  poimd.  In  Michigan,  where  it 
take  approximately  90  poimds  of 
cherries  to  make  a  gallon  of  concentrate, 
growers  would  receive  12  cents  per 
poimd.  This  witness  stated  that  grower 
returns  in  this  range  are  comparable  to 
returns  available  for  other  products. 
The  conclusion  of  the  proponent 
witnesses  was  that  the  Board  should 
have  discretion  in  determining 
appropriate  rates  of  assessment.  They 
did  not  believe  a  two-tiered  approach 
should  be  mandated. 

An  opponent  of  the  proposed  change 
stated  that  the  order  should  continue  to 
require  the  Board  to  consider  the 
voliune  of  raw  product  used  in 
producing  various  cherry  products  as 
well  as  the  relative  value  of  those, 
products  in  recommending  annual 
assessment  rates.  He  stated  that  he  did 
not  necessarily  support  two  levels  of 
assessment  rates,  but  believed  the  Board 
shoidd  be  required  to  give  due 
consideration  to  relevant  factors  in 
making  its  recommendations. 

The  Department  concludes  that  while 
there  may  be  justification  for 
establishing  different  assessment  rates 
for  different  products,  it  should  not  be 
required  imder  the  order.  Thus,  the 
recommended  amendment  to  §  930.41 
provides  that  in  its  deliberations 
pertaining  to  appropriate  levels  of 
assessment  rates,  the  Board  should 
consider  the  volxune  of  cherries  used  in 
making  various  products  and  the 
relative  market  value  of  those  products. 
The  assessment  rate  established  may  be 


imiform  or  may  vary  among  products, 
based  on  the  Board's  analysis. 

Implementation  of  this  amendment 
could  result  in  a  single,  imiform 
assessment  rate  applicable  to  all 
cherries.  Such  action  would  likely 
increase  the  rate  established  for  cherries 
used  for  juice  concentrate  and  puree, 
and  could  result  in  a  lower  rate  for 
cherries  used  for  other  products.  The 
impact  of  any  such  action  would  be 
analyzed  by  the  Board  and  USDA  prior 
to  its  effectuation. 

Crop  Production  Estimate 

Section  930.50  of  the  order  requires 
the  Board  to  develop  an  annual 
marketing  policy.  This  policy  serves  as 
the  basis  for  determining  the  level  of 
volume  regulation  needed  in  a  given 
crop  year.  First,  the  Board  determines 
the  "optimum  supply"  which  is  defined 
as  the  average  sales  of  cherries  in  the 
past  three  years  plus  the  desirable  carry- 
out.  Next,  the  Board  takes  the  crop 
forecast  for  the  upcoming  year  and 
subtracts  from  it  the  optimum  supply 
(less  the  carry-in).  If  the  remainder  is 
positive,  it  represents  a  surplus  in 
supplies,  supporting  the  use  of  volume 
regidation.  Section  930.50  prescribes 
that  the  Board  must  use  the  official 
USDA  crop  estimate  as  its  crop  forecast.  , 

The  Board's  amendment  proposal 
woidd  allow  the  Board  to  use  a  crop 
estimate  other  than  the  official  USDA 
crop  estimate  in  its  marketing  policy. 

The  record  shows  that  USDA  bases  its 
pre-harvest  estimate  on  two  methods.  In 
Michigan,  an  objective  yield  survey  is 
done  by  the  State.  Such  a  survey  is 
based  on  the  actual  count  of  fruit  on  the 
tree,  the  number  of  trees  per  acre,  and 
the  acres  in  production.  In  the  other 
producing  States,  subjective  yield 
siu^eys  are  done  by  those  States.  This 
method  entails  canvassing  tart  cherry 
growers  and  handlers  to  obtain  their 
assessment  of  the  upcoming  year's  crop. 

The  Michigan  crop  survey  costs  a 
total  of  $60,000  per  year.  Of  this  total, 
the  Board  pays  $24,000.  The  Board's 
share  was  expected  to  increase  to  half  of 
the  total  in  2001.  Concern  was 
expressed  at  the  hearing  that  if  the 
industry  decides  to  no  longer  contribute 
to  the  cost  of  the  Michigan  State  svffvey, 
that  State  would  likely  discontinue  its 
objective  yield  surveys  and  tiun  to 
subjective  yield  surveys.  This  could 
resiilt  in  a  less  reliable  crop  estimate 
than  is  currently  available.  This  is  of 
particidar  concern  because  Michigan 
produces  over  70  percent  of  the  U.S.  tart 
cherry  crop. 

Witnesses  in  support  of  this  proposal 
stated  that,  in  some  years,  USDA's  pre- 
harvest  crop  estimate  may  not  be 
accurate  enough  due  to  quickly 


changing  crop  conditions.  They  stated 
that  ciurent  order  provisions  prohibit 
the  Board  from  using  any  other  estimate 
even  if  the  majority  of  Board  members, 
with  their  years  of  experience  in  the 
industry,  believe  USDA's  estimate  in  a 
given  year  is  inaccurate.  Using  the  most 
accurate  crop  estimate  available  in 
deriving  preliminary  free  and  restricted 
percentages  is  important  because 
growers  and  handlers  make  decisions 
based  in  part  on  those  percentages.  For 
example,  growers  decide  whether  to 
divert  or  harvest  their  crops;  these 
decisions  are  irrevocable.  Handlers  also 
make  pack  and  marketing  plans  based  in  . 
part  on  the  expected  level  of  regulation. 
If  actual  harvest  varies  significantly 
from  the  pre-harvest  estimate,  growers 
and  handlers  could  suffer  economic 
harm.  Using  the  most  acciu-ate 
information  available  is  therefore 
necessary  to  enhance  industry  decision 
making. 

One  witness  pointed  to  the  situation 
faced  by  district  3  (Southern  Michigan) 
growers  in  1997.  As  previously 
discussed  under  Material  Issue  Number 
9,  at  the  time  the  Board  developed  its 
marketing  policy,  indications  were  that 
district  3.would  be  regulated  that  year. 
Subsequent  to  harvest,  however,  it  was 
determined  that  volume  regulation 
would  not  apply  to  district  3  cherries 
that  year.  Growers  who  made  decisions 
to  divert  their  crops  based  on  the 
Board's  marketing  policy  estimates 
found  themselves  with  diversion 
certificates  that  were  of  no  value. 

The  record  shows  that  the  USDA 
estimate  shoidd  be  used  by  the  Board 
unless  two  things  happen.  The  first 
would  be  that  the  Board  would  have  to 
agree  that  the  USDA  estimate  was 
inaccurate.  The  second  would  be  that 
the  Board  would  have  to  agree  on 
another  estimate  or  estimates  to  use. 
Both  these  actions  would  require 
concurrence  by  at  least  two-thirds  of  the 
Board  members.  This  would  safeguard 
against  the  possibility  of  some  members 
attempting  to  manipulate  the  crop 
estimate  to  impact  the  level  of  volume 
restriction. 

In  addition,  witnesses  testified  that 
other  estimates  used  by  the  Board 
would  have  to  be  from  other  reliable, 
independent  sources,  and  would  be 
averaged  in  with  the  USDA  estimate. 
Currently  available  is  an  annual 
estimate  made  by  the  Michigan  Food 
Processors  Association.  Other  possible 
sources  include  the  Michigan 
Agricidtural  Cooperative  Marketing 
Association  and  individual  State  grower 
associations. 

This  proposed  amendment  provides 
the  Board  wi^  more  flexibility  in 
developing  its  marketing  policy  and 
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recommending  preliminary  fr«e  and 
restricted  percentages.  To  the  extent  that 
the  Board's  decision  making  improves, 
the  entire  U.S.  tart  cherry  industry 
would  benefit. 

The  collection  of  information  under 
the  marketing  order  would  not  be 
affected  by  these  amendments  to  the 
marketing  order.  Current  information 
collection  requirements  for  Part  930  are 
approved  by  0MB  under  OMB  number 
0581-0177. 

As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies. 

The  Department  has  not  identified 
any  relevant  Federal  rules  that 
duplicate,  overlap  or  conflict  with  this 
proposed  rule.  These  amendments  are 
designed  to  enhance  the  administration 
and  functioning  of  the  marketing  order 
to  the  benefit  of  the  industry. 

Board  meetings  regarding  these 
proposals  as  well  as  the  hearing  dates 
were  widely  publicized  throughout  the 
tart  cherry  industry,  and  all  interested 
persons  were  invited  to  attend  the 
meetings  and  the  hearing  and 
participate  in  Board  deliberations  on  all 
issues.  All  Board  meetings  and  the 
hearing  were  public  forums  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  these  issues. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  20-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Twenty  days  is  deemed 
appropriate  so  that  this  rulemaking  may 
be  completed  prior  to  the  upcoming 
season.  All  written  exceptions  timely 
received  will  be  considered  and  a 
grower  referendum  will  be  conducted 
before  these  proposals  are  implemented. 

Civil  Justice  Reform 

The  amendments  proposed  herein 
have  been  reviewed  under  Executive 
Order  12988,  Civil  Justice  Reform.  They 
are  not  intended  to  have  retroactive 
effect.  If  adopted,  the  proposed 
amendments  would  not  preempt  any 
State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conffict  with  the 
amendments. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  the  Secretary  a  petitiotf  stating  that 
the  order,  any  provision  of  the  order,  or 
any  obligation  imposed  in  connection 


with  the  order  is  not  in  accordance  with 
law  and  request  a  modification  of  the 
order  or  to  be  exempted  therefrom.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  Secretary  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  the  Secretary's  ruling  on  the 
petition,  provided  an  action  is  filed  not 
later  than  20  days  after  date  of  the  entry 
of  the  ruling. 

Rulings  on  Briefs  of  Interested  Persons 

Briefs,  proposed  findings  and 
conclusions,  and  the  evidence  in  the 
record  were  considered  in  making  the 
findings  and  conclusions  set  forth  in 
this  recommended  decision.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  persons 
are  inconsistent  with  the  findings  and 
conclusions  of  this  reconunended 
decision,  the  requests  to  make  such 
findings  or  to  reach  such  conclusions 
are  denied. 

General  Findings 

The  findings  hereinafter  set  forth  are 
supplementary  to  the  findings  and 
determinations  which  were  previously 
made  in  connection  with  the  issuance  of 
the  marketing  agreement  and  order  and 
the  previously  issued  amendment 
thereto.  All  said  previous  findings  and 
determinations  are  hereby  ratified  and 
affirmed,  except  insofar  as  such  findings 
and  determinations  may  be  in  conffict 
with  the  findings  and  determinations  set 
forth  herein. 

(1)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  and  all 
of  the  terms  and  conditions  thereof, 
would  tend  to  effectuate  the  declared 
poUcy  of  the  Act; 

(2)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
regulate  the  handling  of  tart  cherries 
grown  in  the  production  area  in  the 
same  manner  as,  and  are  applicable  only 
to,  persons  in  the  respective  classes  of 
conunercial  and  industrial  activity 
si>ecified  in  the  marketing  eigreement 
and  order  upon  which  a  hearing  has 
been  held; 

(3)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended,  are 
limited  in  their  application  to  the 
smallest  regional  production  area  which 
is  practicable,  consistent  with  carrying 
out  the  declared  policy  of  the  Act,  and 
the  issuance  of  several  orders  applicable 
to  subdivisions  of  the  production  area 


would  not  effectively  carry  out  the 
declared  policy  of  the  Act; 

(4)  The  marketing  agreement  and 
order,  as  amended,  and  as  hereby 
proposed  to  be  further  amended, 
prescribe,  insofar  as  practicable,  such 
different  terms  applicable  to  different 
parts  of  the  production  area  as  are 
necessary  to  give  due  recognition  to  the 
differences  in  the  production  and 
marketing  of  tart  cherries  grown  in  the 
production  area;  and 

(5)  All  handling  of  tart  cherries  grown 
in  the  production  area  as  defined  in  the 
marketing  agreement  and  order,  as 
amended,  and  as  hereby  proposed  to  be 
further  amended,  is  in  the  current  of 
interstate  or  foreign  commerce  or 
directly  burdens,  obstructs,  or  affects 
such  commerce. 

List  of  Subjects  in  7  CFR  Part  930 

Marketing  agreements.  Reporting  and 
recordkeeping  requirements,  Tart 
cherries. 

Recommended  Amendment  of  the 
Marketing  Agreement  and  Order 

For  the  reasons  set  out  in  the 
preamble,  7  CFR  part  930  is  proposed  to 
be  amended  as  follows: 

PART  930— TART  CHERRIES  GROWN 
IN  THE  STATES  OF  MICHIGAN,  NEW 
YORK,  PENNSYLVANIA,  OREGON. 
UTAH,  WASHINGTON  AND 
WISCONSIN 

1.  The  authority  citation  for  7  CFR 
part  930  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Amend  §930.20  as  follows: 

a.  By  revising  paragraphs  (a),  (b),  (d) 
and  (e); 

b.  Redesignating  paragraphs  (f)  and  (g) 
as  paragraphs  (g)  and  (h);  and 

c.  Adding  new  paragraphs  (f)  and  (i). 
The  additions  and  revisions  read  as 

follows: 

S930^    Et>t)li»hment  and  wembfhip. 

(a)  There  is  hereby  established  a 
Cherry  Industry  Administrative  Board, 
the  membership  of  which  shall  be 
calculated  in  accordance  with  paragraph 
(b)  of  this  section.  The  number  of  Board 
members  may  vary,  depending  upon  thb 
production  levels  of  the  districts.  All 
but  one  of  these  members  shall  be 
quahfied  growers  and  handlers  selected 
pursuant  to  this  part,  each  of  whom 
shall  have  an  alternate  having  the  same 
qualifications  as  the  member  for  whom 
the  person  is  an  alternate.  One  member 
of  the  Board  shall  be  a  public  member 
who,  along  with  his  or  her  alternate, 
shall  be  elected  by  the  Board  frxim  the 
general  pubUc. 

(b)  District  representation  on  the 
Board  shall  be  based  upon  the  previous 
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three  year  average  production  in  the 
district  and  shall  be  estabhshed  as 
follows: 

(1)  Up  to  and  including  10  million 
pounds  shall  have  1  member; 

(2)  Greater  than  10  and  up  to  and 
including  40  million  pounds  shall  have 

2  members; 

(3)  Greater  than  40  and  up  to  and 
including  80  million  poimds  shall  have 

3  members; 

(4)  Greater  than  80  million  pounds 
shall  have  4  members;  and 

(5)  Allocation  of  the  seats  in  each 
district  shall  be  as  follows  but  subject  to 
the  provisions  of  paragraphs  (d),  (e)  and 
(f)  of  this  section: 


Grower 

Handler 

District  type 

memt)ers  or 

members 

Up  to  and  in- 

cluding 10  mil- 

lion pounds  .... 

/ 

1 

More  than  10 

and  up  to  40 

million  pounds 

■ 

1 

More  than  40 

and  up  to  80 

million  pounds 

' 

2 

More  than  80 

million  pounds 

2 

2 

(d)  The  ratio  of  grower  to  handler 
representation  in  districts  with  three 
members  shall  alternate  each  time  the 
term  of  a  Board  member  from  the 
representative  group  having  two  seats 
expires.  During  the  initial  period  of  the 
order,  the  ratio  shall  be  as  designated  in 
paragraph  (b)  of  this  section. 

(e)  Board  members  from  districts  with 
one  seat  may  be  either  grower  or 
handlers  members  and  will  be 
nominated  and  elected  as  outlined  in 
§930.23. 

(f)  If  the  3-year  average  production  of 
a  district  changes  so  that  a  different 
number  of  seats  should  be  allocated  to 
a  district,  then  the  Board  shall  be 
reestabUshed  by  the  Secretary,  and  such 
seats  shall  be  filled  according  to  the 
applicable  provisions  of  this  part. 
***** 

(i)  The  Board,  with  the  approval  of  the 
Secretary,  may  establish  rules  and 
regulations  necessary  and  incidental  to 
the  administration  of  this  section. 

3.  Revise  §  930.28  to  read  as  follow: 

1930.28    Altamate  membars. 

An  alternate  member  of  the  Board, 
during  the  absence  of  the  member  for 
whom  that  member  serves  as  an 
alternate,  shall  act  in  the  placeand 
stead  of  such  member  and  perform  such 
other  duties  as  assigned.  However,  if  a 
member  is  in  attendance  at  a  meeting  of 
the  Board,  an  alternate  member  may  not 


act  in  the  place  and  stead  of  such 
member.  In  the  event  a  member  and  his 
or  her  alternate  are  absent  from  a 
meeting  of  the  Board,  such  member  may 
designate,  in  writing  and  prior  to  the 
meeting,  another  alternate  to  act  in  his 
or  her  place:  Provided,  that  such 
alternate  represent  the  same  group 
(grower  or  handler)  as  the  member.  In 
the  event  of  the  death,  removal, 
resignation  or  disqualification  of  a 
member,  the  alternate  shall  act  for  the 
member  until  a  successor  is  appointed 
and  has  qualified. 

4.  Amend  §  930.32  by  revising 
paragraph  (a)  to  read  as  follows: 

§930.32    Procedure. 

(a)  Two-thirds  of  the  members  of  the 
Board,  including  alternates  acting  for 
absent  members,  shall  constitute  a 
quorum.  For  any  action  of  the  Board  to 
pass,  at  least  two-thirds  of  the  entire 
Board  must  vote  in  support  of  such 
action. 
***** 

5.  Amend  §  930.41  by  revising 
paragraphs  (c)  and  (f)  to  read  as  follows: 

§930.41    Assessments. 

***** 

(c)  As  a  pro  rata  share  of  the 
administrative,  inspection,  research, 
development,  and  promotion  expenses 
which  the  Secretary  finds  reasonable 
and  likely  to  be  incurred  by  the  Board 
during  a  fiscal  period,  each  handler 
shall  pay  to  the  Board  assessments  on 
all  cherries  handled,  as  the  handler 
thereof,  during  such  period:  Provided,  a 
handler  shall  be  exempt  from  any 
assessment  only  on  the  tonnage  of 
handled  cherries  that  either  are  diverted 
by  destruction  at  the  handler's  facilities 
according  to  §  930.59  or  are  cherries 
represented  by  grower  diversion 
certificates  issued  pursuant  to 
§  930.58(b)  and  acquired  by  handlers  as 
described  in  §  930.59. 
***** 

(f)  Assessments  shall  be  calculated  on 
the  basis  of  poimds  of  cherries  handled. 
The  established  assessment  rate  may  be 
uniform,  or  may  vary  dependent  on  the 
product  the  cherries  are  used  to 
manufacture.  In  recommending  annual 
assessment  rates,  the  Board  shall 
consider: 

(1)  The  diff^erences  in  the  number  of 
pounds  of  cherries  utilized  for  various 
cherry  products;  and 

(2)  The  relative  market  values  of  such 
cherry  products. 

*        *        *        *        * 

6.  Amend  §  930.50  by  revising 
paragraphs  (a),  (b)  and  (g)  to  read  as 
follows: 


§930.50    Marketing  policy. 

(a)  Optimum  supply.  On  or  about  July 
1  of  each  crop  year,  the  Board  shall  hold 
a  meeting  to  review  sales  data, 
inventory  data,  ciurent  crop  forecasts 
and  market  conditions  in  order  to 
establish  an  optimum  supply  level  for 
the  crop  year.  The  optimum  supply 
volmne  shall  be  calculated  as  100 
percent  of  the  average  sales  of  the  prior 
three  years  reduced  by  average  sales  that 
represent  dispositions  of  exempt 
cherries  and  restricted  percentage 
cherries  qualifying  for  diversion  credit 
for  the  same  three  years,  imless  the 
Board  determines  diat  it  is  necessary  to 
reconmiend  otherwise  with  respect  to 
sales  of  exempt  and  restricted 
percentage  cherries,  to  which  shall  be 
added  a  desirable  carry-out  inventory 
not  to  exceed  20  million  pounds  or  such 
other  amoimt  as  the  Board,  with  the 
approval  of  the  Secretary,  may  eistablish. 
Tliis  optimum  supply  volume  shall  be 
annoimced  by  the  Board  in  accordance 
with  paragraph  (h)  of  this  section. 

(b)  Preliminary  percentages.  On  or 
about  July  1  of  each  crop  year,  the  Board 
shall  establish  a  preliminary  free  market 
tonnage  percentage  which  shall  be 
calciilated  as  follows:  From  the 
optimum  supply  computed  in  paragraph 
(a)  of  this  section,  the  Board  shall 
deduct  the  carry-in  inventory  to 
determine  the  tonnage  requirements 
(adjusted  to  a  raw  fruit  equivalent)  for 
the  current  crop  year  which  will  be 
subtracted  from  die  current  year  USDA 
crop  forecast  or  by  an  average  of  such 
other  crop  estimates  the  Board  votes  to 
use.  If  the  resulting  niunber  is  positive, 
this  would  represent  the  estimated  over- 
production which  would  be  the 
restricted  tonnage.  This  restricted 
tonnage  would  then  be  divided  by  the 
sum  of  the  crop  forecast(s)  for  the 
regulated  districts  to  obteun  a 
preliminary  restricted  percentage, 
roimded  to  the  nearest  whole  number, 
for  the  regidated  districts.  If  subtracting 
the  current  crop  year  requirement, 
computed  in  the  first  sentence  from  the 
current  crop  forecast,  results  in  a 
negative  number,  the  Board  shall 
establish  a  preliminary  free  market 
tonnage  percentage  of  100  percent  with 
a  preliminary  restricted  percentage  of 
zero.  The  Board  shall  aimoimce  these 
preliminary  percentages  in  accordance 
with  paragraph  (h)  of  this  section. 
***** 

(g)  Additional  tonnage  to  sell  as  free 
tonnage.  In  addition,  the  Board,  in  years 
when  restricted  percentages  are 
established,  shall  make  available 
tonnage  equivalent  to  an  additional  10 
percent,  if  available,  of  the  average  sales 
of  the  prior  3  years,  as  defined  in 
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paragraph  (a)  of  this  section,  for  market 
expansion. 

***** 

7.  Amend  §930.51  by  revising 
paragraph  (c)  to  read  as  follows: 

§  930.51    Issuance  of  volume  regulations. 

***** 

(c)  That  portion  of  a  handler's  cherries 
that  are  restricted  percentage  cherries  is 
the  product  of  the  restricted  percentage 
imposed  under  paragraph  (a)  of  this 
section  midtiplied  by  the  tonnage  of 
cherries,  originating  in  a  regulated 
district,  handled,  including  those 
diverted  according  to  §  930.59,  by  that 
handler  in  that  fiscal  year. 
***** 

8.  Amend  §  930.52  by  revising 
paragraph  (a)  to  read  as  follows: 

§  930.52    Establishment  of  districts  subject 
to  volume  regulation. 

(a)  The  districts  in  which  handlers 
shall  be  subject  to  any  volume 
regulations  implemented  in  accordance 
with  this  part  shall  be  those  districts  in 
which  the  average  annual  production  of 
cherries  over  the  prior  3  years  has- 
exceeded  6  million  pounds.  Handlers 
shall  become  subject  to  volume 
regiUation  implemented  in  accordance 
with  this  part  in  the  crop  year  that 
follows  any  3-year  period  in  which  the 
6-million  pound  average  production 
requirement  is  exceeded  in  that  district. 
***** 

9.  Revise  §  930.54  to  read  as  follows: 

§930.54    Prohibition  on  the  use  or 
disposition  of  inventory  reserve  cherries. 

Cherries  that  are  placed  in  inventory 
reserve  pursuant  to  the  requirements  of 
§930.50,  §930.51.  §930.55,  or  §930.57 
shall  not  be  used  or  disposed  of  by  any 
handler  or  any  other  person  except  as 
provided  in  §  930.50  or  in  paragraphs 
(a),  (b),  or  (c)  of  this  section. 

(a)  If  the  Board  determines  that  the 
total  available  supplies  for  use  in 
commercial  outlets  are  less  than  the 
amount  needed  to  meet  the  demand  in 
such  outlets,  the  Board  may  recommend 
to  the  Secretary  that  a  portion  or  all  of 
the  primary  and/or  secondary  inventory 
reserve  cherries  be  released  for  such 
use. 

(b)  The  Board  may  recommend  to  the 
Secretary  that  a  portion  or  all  of  the 
primary  and/or  secondary  inventory 
reserve  cherries  be  released  for  sale  in 
certain  designated  markets.  Such 
designated  markets  may  be  defined  in 
terms  of  the  use  or  form  of  the  cherries. 

(c)  Cherries  in  the  primary  and/or 
secondary  inventory  reserve  may  be 
used  at  any  time  for  uses  exempt  fitim 
regidation  under  §  930.62. 
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10.  Amend  §  930.58  by  revising 
paragraph  (a)  to  read  as  follows: 

§930J8    Grower  diversion  privilege. 

(a)  In  general.  Any  grower  may 
voluntarily  elect  to  divert,  in  accordance 
with  the  provisions  of  this  section,  all 
or  a  portion  of  the  cherries  which 
otherwise,  upon  delivery  to  a  handler, 
would  become  restricted  percentage 
cherries.  Upon  such  diversion  and 
compliance  with  the  provisions  of  this 
section,  the  Board  shall  issue  to  the 
diverting  grower  a  grower  diversion 
certificate  which  such  grower  may 
deliver  to  a  handler,  as  though  there 
were  actual  harvested  cherries.  Any 
grower  diversions  completed  in 
accordance  with  this  section,  but  which 
are  undertaken  in  districts  subsequently 
exempted  by  the  Board  from  volume 
regulation  under  §  930.52(d),  shall 
qualify  for  diversion  credit. 
***** 

11.  Revise  §  930.59  to  read  as  follows: 

§  930.59    Handler  diversion  privilege. 

(a)  In  general.  Handlers  handling 
cherries  harvested  in  a  regulated  district 
may  fulfill  any  restricted  percentage 
requirement  in  full  or  in  part  by 
acquiring  diversion  certificates  or  by 
voluntarily  diverting  cherries  or  cherry 
products  in  a  program  approved  by  the 
Board,  rather  than  placing  cherries  in  an 
inventory  reserve.  Upon  voluntary 
diversion  and  compliance  with  the 
provisions  of  this  section,  the  Board 
shall  issue  to  the  diverting  handler  a 
handler  diversion  certificate  which  shall 
satisfy  any  restricted  percentage  or 
diversion  requirement  to  the  extent  of 
the  Board  or  Department  inspected 
weight  of  the  cherries  diverted. 

(b)  Eligible  diversion.  Handler 
diversion  certificates  shall  be  issued  to 
handlers  only  if  the  cherries  are 
diverted  in  accordance  with  the 
following  terms  and  conditions  or  such 
other  terms  and  conditions  that  the 
Board,  with  the  approval  of  the 
Secretary,  may  establish.  Such  diversion 
may  take  place  in  any  form  which  the 
Board,  with  the  approval  of  the 
Secretary,  may  designate.  Tart  cherry 
juice  and  juice  concentrate  may  receive 
diversion  credit  but  only  if  diverted  in 
forms  approved  under  the  terms  of  this 
section.  Such  forms  may  include,  but 
are  not  limited  to: 

(1)  Contribution  to  a  Board-approved 
food  bank  or  other  approved  charitable 
organization; 

(2)  Use  for  new  product  and  new 
market  development; 

(3)  Export  to  designated  destinations; 
or 


(4)  Other  uses  or  disposition, 
including  destruction  of  the  cherries  at 
the  handler's  facilities. 

(c)  Notification.  The  handler  electing 
to  divert  cherries  through  means 
authorized  under  this  section  shall  first 
notify  the  Board  of  such  election.  Such 
notification  shall  describe  in  detail  the 
manner  in  which  the  handler  proposes 
to  divert  cherries  including,  if  the 
diversion  is  to  be  by  means  of 
destruction  of  the  cherries,  a  detailed 
description  of  the  means  of  destruction 
and  ultimate  disposition  of  the  cherries. 
It  shall  also  contain  an  agreement  that 
the  proposed  diversion  is  to  be  carried 
out  under  the  supervision  of  the  Board 
and  that  the  cost  of  such  supervision  is 
to  be  paid  by  the  handler.  Uniform  fees 
for  such  supervision  may  be  established 
by  the  Board,  pursuant  to  rules  and 
regulations  approved  by  the  Secretary. 

(d)  Diversion  certificate.  The  Board 
shall  conduct  such  supervision  of  the 
handler's  diversion  of  cherries  under 
paragraph  (c)  of  this  section  as  may  be 
necessary  to  assure  that  the  cherries  are 
diverted  as  authorized.  After  the 
diversion  has  been  completed,  the 
Board  shall  issue  to  the  diverting 
handler  a  handler  diversion  certificate 
indicating  the  weight  of  cherries  which 
may  be  used  to  offset  any  restricted 
percentage  requirement. 

(e)  Transfer  of  certificates.  Within 
such  restrictions  as  may  be  prescribed 
in  rules  and  regulations,  including  but 
not  limited  to  procedures  for  transfer  of 
diversion  credit  and  limitations  on  the 
type  of  certification  eligible  for  transfer, 
a  handler  who  acquires  diversion 
certificates  representing  diverted 
cherries  during  any  crop  year  may 
transfer  such  certificates  to  another 
handler  or  handlers.  The  Board  must  be 
notified  in  writing  whenever  such 
transfers  take  place  during  a  crop  year. 

,    (f)  The  Board,  with  the  approval  of  the 
Secretary,  may  establish  rules  and 
regulations  necessary  and  incidental  to 
the  administration  of  this  section. 
12.  Revise  §  930.62  to  read  as  follows: 

§930.62    Exempt  uses. 

(a)  The  Board,  with  the  approval  of 
the  Secretary,  may  exempt  from  the 
provisions  of  §  930.41 ,  §  930.44. 
§  940.51 ,  §  930.53,  or  §  930.55  through 
§930.57  cherries  for  designated  uses. 
Such  uses  may  include,  but  are  not 
limited  to: 

(1)  New  product  and  new  market 
development; 

(2)  Export  to  designated  destinations; 

(3)  experimental  purposes;  or. 

(4)  for  any  other  use  designated  by  the 
Board,  including  cherries  processed  into 
products  for  markets  for  which  less  than 
5  percent  of  the  preceding '5-year 
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average  production  of  cherries  were  (0  Diversion  certificates  shall  not  be 

utilized  issued  for  cherries  v»rhich  are  used  for 

(b)  The  Board,  with  the  approval  of  exempt  purposes;  Provided,  that 

the  Secretary,  shall  prescribe  such  rules,  growers  engaging  in  such  activities 

regulations,  and  safeguards  as  it  may  under  the  authority  of  §  930.58  shall  be 

*deem  necessary  to  ensiue  that  cherries  issued  diversion  certificates  for  such 

handled  under  the  provisions  of  this  activities, 
section  are  handled  only  as  authorized. 


Dated:  January  15,  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 
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Proclamation  7518  of  January  17,  2002 

Martin  Luther  King,  Jr.,  Federal  Holiday,  2002 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

For  too  brief  a  time,  our  Nation  was  blessed  by  the  life  of  Dr.  Martin 
Luther  King,  Jr.  Dr.  King  was  a  modem  American  hero  whose  leadership 
rallied  people  of  all  races  to  rise  up  against  injustice.  His  commitment 
to  stand  peacefully  for  the  conviction  that  all  men  are  created  equal  brought 
about  changes  in  the  laws  of  our  Nation,  and  he  paid  the  ultimate  price 
for  the  courage  he  demonstrated  in  attempting  to  ensure  that  all  men  and 
women  were  treated  equally  in  the  eyes  of  the  law  and  by  their  fellow 
citizens.  It  is  with  a  great  sense  of  pride  and  gratitude  that  we  celebrate 
this  17th  national  holiday  in  honor  of  Dr.  King's  life  and  work.  Let  us 
take  this  opportunity  to  recall  his  vision  and  renew  his  call  for  equal 
justice  for  all. 

We  enter  this  new  year  and  this  annual  celebration  with  a  revived  national 
spirit.  The  events  of  September  11,  2001,  have  drawn  us  closer  as  a  Nation 
and  increased  our  resolve  to  protect  the  life  and  liberty  we  cherish.  And 
while  our  patriotism  and  neighborly  affections  run  high,  these  circumstances 
have  given  us  renewed  piupose  in  rededicating  ourselves  to  Dr.  King's 
"dream."  As  he  said  on  the  steps  of  the  Lincoln  Memorial  on  August 
28,  1963:  "I  have  a  dream  my  four  little  children  will  one  day  live  in 
a  nation  where  they  will  not  be  judged  by  the  color  of  their  skin  but 
by  content  of  their  character."  Dr.  King's  words  were  not  just  a  call  to 
change  our  laws,  but  they  also  served  as  a  challenge  to  all  Americans 
to  change  their  hearts  by  refusing  to  judge  people  by  their  skin  color  or 
their  national  origin,  by  their  race  or  their  religion.  For  while  we  have 
made  progress,  there  is  much  work  to  be  done,  both  at  home  and  abroad. 

In  the  face  of  massive  injustice.  Dr.  King's  unwavering  commitment  to 
nonviolent  means  of  bringing  the  people  of  our  Nation  together  provided 
a  foundation  for  healing  and  trust.  That  trust  brought  us  through  our  recent 
tragedy  as  we  reached  out  to  each  other  without  regard  to  race  or  religion. 
Dr.  King  spent  his  life  working  for  those  who  held  the  uncelebrated  jobs 
in  our  commimities— people  who  simply  performed  their  work  with  dignity 
and  pride.  The  words  from  his  Nobel  Peace  Prize  acceptance  speech  of 
1964,  spoken  about  the  workers  in  the  freedom  movement,  still  ring  true 
for  those  men  and  women  who  unselfishly  attempted  to  rescue  innocent 
persons  in  the  World  Trade  Center  buildings  and  at  the  Pentagon: 

Most  of  these  people  will  never  make  the  headlines  and  thefr  names  will 
not  appear  in  Who's  Who.  Yet  when  years  have  rolled  past  and  when 
the  blazing  light  of  truth  is  focused  on  this  marvelous  age  in  which  we 
live — ^men  and  women  will  know  and  children  will  be  taught  that  we  have 
a  finer  land,  a  better  people,  a  more  noble  civilization— because  these  humble 
children  of  God  were  willing  to  suffer  for  righteousness'  sake. 

We  are  so  thankful  for  those  "humble  children  of  God,"  and  we  are  thankful 
for  the  life  and  times  of  Dr.  Martin  Luther  King,  Jr.  His  abiding  faith 
in  America  has  helped  us  become  a  fairer  and  more  colorblind  society. 

NOW,  THEREFORE.  I,  GEORGE  W.  BUSH,  President  of  tie  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
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and  laws  of  the  United  States,  do  hereby  proclaim  Monday,  January  21, 
2002,  as  the  Martin  Luther  King,  Jr.,  Federal  Holiday.  I  encourage  Americans 
to  observe  this  day  with  appropriate  community  programs,  gathermgs,  and 
civic  activities  that  honor  the  memory  and  the  legacy  of  Dr.  King. 
IN  WITNESS  WHEREOF,  I  have  herevmto  set  my  hand  tiiis  seventeenth 
day  of  January,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
sixth. 


(^ 


[FR  Doc.  02-1969 
Filed  1-23-02;  8:45  am) 
Billing  code  3195-01-P 
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Proclamation  7519  of  January  18,  2002 
National  Mentoring  Month,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

National  Mentoring  Month  allows  us  to  recognize  the  important  contributions 
made  by  the  millions  of  our  fellow  citizens  who  choose  to  strengthen  our 
Nation  by  giving  their  time,  effort,  and  heart  to  serve  as  a  mentor  and 
role  model  for  a  young  person.  Through  quality  education  programs,  commu- 
nity initiatives,  and  personal  involvement,  mentors  help  our  children  become 
better  citizens  by  showing  them  how  to  make  the  right  choices,  to  work 
hard,  and  to  care  for  their  neighbors  in  need.  Mentors  play  an  important 
role  in  a  child's  life,  particularly  if  a  parent  is  absent.  A  mentor's  involvement 
in  the  life  of  a  child  can  brighten  that  child's  future,  help  maintain  healthy 
families,  and  help  promote  more  vibrant  communities. 

Community  mentoring  programs  have  given  millions  of  young  people,  par- 
ticularly those  at  high-risk  for  poor  school  performance  and  behavior  prob- 
lems, a  boost  in  life.  Statistics  indicate  that  most  children  who  have  been 
mentored  improve  their  school  attendance  and  performance,  go  to  college, 
and  are  less  likely  to  use  drugs  or  alcohol.  By  being  a  positive  role  model, 
a  inentor  can  demonstrate  the  blessings  of  living  a  virtuous  life  by  sharing 
their  values  and  experiences  and  motivating  a  child  to  learn  and  achieve. 
We  must  teach  our  children  the  difference  between  right  and  wrong;  and 
we  must  seize  every  opportunity  to  help  a  young  person  find  the  right 
path.  We  must  also  teach  discipline  and  accountability. 

Many  adults  recall  lessons  they  learned  from  childhood  as  a  result  of  observ- 
ing and  interacting  with  role  models.  They  recognize  their  childhood  homes 
and  schools  as  places  where  love,  encouragement,  arid  instruction  provided 
them  with  the  tools  they  needed  to  become  contributing  citizens.  Today, 
the  role  of  families,  schools,  and  communities  remains  crucial  to  providing 
stability  and  direction  to  America's  young  people. 

My  Administration  strongly  supports  Federal,  State,  and  local  programs 
that  help  families  stay  together,  keep  both  parents  involved  in  their  child's 
life,  and  utilize  oiu-  education  system  to  stand  by  parents  and  reinforce 
.the  values  that  are  taught  in  the  home.  I  am  particularly  pleased  that  the 
Congress  passed  and  I  have  signed  iiito  law  legislation  I  proposed  to  strength- 
en and  expand  successful  mentoring  initiatives  aimed  at  serving  a  vulnerable 
population:  children  whose  parents  are  incarcerated.  This  new  initiative — 
"Promoting  Safe  and  Stable  Families  Amendments  of  2001"— represents  the 
first  comprehensive  Federal  effort  to  improve  the  lives  of  these  children. 
This  important  legislation  will  help  surround  vulnerable  youth  with  positive, 
one-on-one  role  models,  and  help  them  not  just  dream  big  dreams,  but 
achieve  them. 

On  the  occasion  of  National  Mentoring  Month,  we  pay  tribute  to  the  parents, 
teachers,  community  leaders,  and  citizens  who  serve  as  mentors  and  role 
models  for  our  children.  We  encourage  others  to  become  involved  in  men- 
toring. 

NOW,  THEREFORE.  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  January  2002  as  National 
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Mentoring  Month.  I  call  upon  the  people  of  the  United  States  to  recognize 
Se  Si^ortance  of  being  role  models  for  our  youth,  to  look  for  mentormg 
opportunities  in  their  communities,  and  to  celebrate  this  month  with  appro- 
priate ceremonies,  activities,  and  programs. 

IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  January,  in  the  year  of  our  Lord  two  thousand  two.  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 


(^ 
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Proclamation  7520  of  January  18,  2002 

National  Sanctity  of  Human  Life  Day,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

This  Nation  was  founded  upon  the  belief  that  every  human  being  is  endowed 
by  our  Creator  with  certain  "unalienable  rights."  Chief  among  them  is  the 
right  to  life  itself.  The  Signers  of  the  Declaration  of  Independence  pledged 
their  own  lives,  fortunes,  and  honor  to  guarantee  inalienable  rights  for 
all  of  the  new  country's  citizens.  These  visionaries  recognized  that  an  essen- 
tial human  dignity  attached  to  all  persons  by  virtue  of  their  very  existence 
and  not  just  to  the  strong,  the  independent,  or  the  healthy.  That  value 
should  apply  to  every  American,  including  the  elderly  and  the  unprotected, 
the  weak  and  the  infirm,  and  even  to  the  unwanted. 

Thomas  Jefferson  wrote  that.  "[t]he  care  of  human  life  and  happiness  and 
not  their  destruction  is  the  first  and  only  legitimate  object  of  good  govern- 
ment." President  Jefferson  was  right.  Life  is  an  inalienable  right,  understood 
as  given  to  each  of  us  by  our  Creator. 

President  Jefferson's  timeless  principle  obligates  us  to  pursue  a  civil  society 
that  will  democratically  embrace  its  essential  moral  duties,  including  defend- 
ing the  elderly,  strengthening  the  weak,  protecting  the  defenseless,  feeding 
the  hungry,  and  caring  for  children— born  and  unborn.  Mindful  of  these 
and  other  obligations,  we  should  join  together  in  pursuit  of  a  more  compas- 
sionate society,  rejecting  the  notion  that  some  lives  are  less  worthy  of 
protection  than  others,  whether  because  of  age  or  illness,  social  circumstance 
or  economic  condition.  Consistent  with  the  core  principles  about  which 
Thomas  Jefferson  wrote,  and  to  which  the  Founders  subscribed,  we  should 
peacefully  commit  ourselves  to  seeking  a  society  that  values  life — from  its 
very  beginnings  to  its  natural  end.  Unborn  children  should  be  welcomed 
In  life  and  protected  in  law. 

On  September  11.  we  saw  clearly  that  evil  exists  in  this  world,  and  that 
it  does  not  value  life,  the  terrible  events  of  that  fateful  day  have  given 
us.  as  a  Nation,  a  greater  understanding  about  the  value  and  wonder  of 
life.  Every  innocent  life  taken  that  day  was  the  most  important  person 
on  earth  to  somebody;  and  every  death  extinguished  a  world.  Now  we 
are  engaged  in  a  fight  against  evil  and  tyranny  to  preserve  and  protect 
life.  In  so  doing,  we  are  standing  again  for  those  core  principles  upon 
which  our  Nation  was  founded. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  do  hereby  proclaim  Sunday,  January  • 
20.  2002.  as  National  Sanctity  of  Human  Life  Day.  I  call  upon  all  Americans 
to  reflect  upon  the  sanctity  of  human  life.  Let  us  recognize  the  day  with 
appropriate  ceremonies  in  our  homes  and  places  of  worship,  rededicate 
ourselves  to  compassionate  service  on  behalf  of  the  weak  and  defenseless, 
and  reaffirm  our  commitment  to  respect  the  life  and  dignity  of  every  human 
being. 
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IN  WITNESS  WHEREOF.  I  have  hereunto  set  my  hand  this  eighteenth  day 
of  January  in  the  year  of  our  Lord  two  thousand  two.  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-sixth. 
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RULES  GOING  INTO 
EFFECT  JANUARY  24, 
2002 


COMMERCE  DEPARTMENT 
National  Ocaanic  and 
Atmoapharic  Administration 

Fisiiery  conservation  and 
management: 

Northeastern  United  States 
fisheries—  | 

Atlantic  herring;  published' 

1-24-02 
Atlantic  herring;  published 
1-24-02 

FEDERAL 

COMMUNICATIONS 

COMMSSION 

Practice  and  procedure: 
Review  request  filings; 
interim  filing  procedures; 
implenwntafion;  published 
1-24-02 

VETERANS  AFFAIRS 
DEPARTMENT 

Organization,  functions,  and 
authority  delegations: 
Resolution  management 
officials  et  al.;  equal 
employment  opportunity 
responsibilities;  published 
1-24-02 

COMMENTS  DUE  NEXT 
WEEK 


AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Paclwrs 

and  Stoclcyards 

Administration 

Fees: 
Official  inspection  and 
weighing  services; 
comments  due  by  2-1-02; 
published  1-2-02  [FR  Ot- 
32154]  I 

COMMERCE  DEPARTMENT 
National  Ocaanic  and 
Atmospheric  Administration 
Fishery  consen/ation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone- 
American  Fisfieries  Act; 
implementation; 
comments  due  by  1-^1 
02;  published  12-17-01 
[FR  01-30385] 
Bering  Sea  and  Aleutian 
Islands  groundfish,  etc. 


comments  due  by  1-28- 
02;  published  11-27-01 
[FR  01-29496] 
ENERGY  DEPARTMENT 
Fadaral  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Public  utility  filing 
requirements;  comments 
due  by  1-28-02;  published 
12-28-01  [FR  01-32005] 
Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards;  comments 
due  by  2-1-02; 
published  1-2-02  [FR 
01-32004] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  Ijy 
1-30-02;  published  12-31- 
01  [FR  01-32104] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
2-1-02;  published  1-2-02 
[FR  01-32098] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
2-1-02;  published  1-2-02 
[FR  01-32099] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
2-1-02;  published  1-2-02 
[FR  01-32100] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Various  States;  comments 
due  by  1-28-02;  published 
12-28-01  [FR  01-31943] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implententation 
plans;  approval  and 


promulgation;  various 
States;  air  quaTity  planning 
purposes;  designation  of 
areas: 

Various  States;  comments 
due  by  1-28-02;  published 
12-28-01  [FR  01-31944] 

Electronic  reporting 
establishment;  electronic 
records;  comments  due  by 
1-28-02;  published  11-28-01 
[FR  01-29551] 
Hazardous  wast^: 
Project  XL  program;  site- 
specific  projects— 
-  Maplewood  and  King 
George  Landfills;  VA; 
comments  due  by  1-28- 
02;  published  12-28-01 
[FR  01-31939] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  canier  sen/ices: 
Local  telecommunications 
maricets;  competitive 
networks  promotion; 
comments  due  by  2-1-02; 
published  12-14-01  [FR 
01-30867] 
Digital  te<evisk)n  stations;  table 
of  assignment: 
Indiana;  comments  due  by 
1-28-02;  published  12-21- 
01  [FR  01-31458] 
Digital  television  stattons;  table 
of  assignments: 
Texas;  comments  due  by  1- 
28-02;  published  12-10-01 
[FR  01-30390] 
FEDERAL  RESERVE 
SYSTEM 

Tmth  in  lending  (Regulation 
Z): 

Official  staff  commentary; 
amendments;  comments 
due  by  2-1-02;  publislied 
12-13-01  [FR  01-30781] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medk^re  and  Medicaid: 
Physk:ians'  referrals  to 
health  "care  entities  with 
whteh  they  have  financial 
relationships 
Effective  date  partially 
delayed;  comments  due 
by  2-1-02;  published 
12-3-01  [FR  01-29904] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Madicara  & 
Medicaid  Servioes 

Standards  and  certification: 
Laboratory  requirements— 
Medk^re,  me<ficakj,  and 
CLIA  programs; 
Qualification 


requirements  for 
laboratory  directors 
performing  high 
complexity  testing; 
comments  due  by  1-28- 
02;  published  12-28-01 
[FR  01-31722] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  programs: 
FHA  single  family  appraiser 
roster  appraiser 
qualifk:ations  for 
placement:  comments  due 
by  1-29-02;  published  11- 
30-01  [FR  01-29681] 
Uniform  Financial  Reporting 
Standards;  additional 
entity  filing  requirements; 
comments  due  by  1-29- 
02;  published  11-30-01 
[FR  01-29680] 
Correction;  comments  due 
by  1-29-02;  published 
12-18-01  [FR  01-31049] 

INTERIOR  DEPARTMENT 
Rsh  and  Wiidlifa  Service 

Endangered  and  threatened 
species: 

Critteal  habitat  designation- 
Piping  ptover;  northern 
Great  Plains  breeding 
populatton;  comments 
due  by  1-28-02; 
published  12-28-01  [FR 
01-31586] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Shipyard  safety  and  health 
standards: 

Fire  Protection  for  Shipyard 
Employment  Negotiated 
Rulemaking  Advisory 
Committee;  meeting; 
comments  due  by  1-31- 
02;  published  1-22-02  [FR 
02-01589] 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  arbitration  royalty 
panel  rules  and  procedures: 
Mechank»l  and  digital 
phonorecord  delivery 
compulsory  Iksense; 
comments  due  by  1-28- 
02;  published  12-14-01 
[FR  01-30931] 
RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Spouse  appltoation  for 
annuity  or  lump  sum  filed 
simultaneously  with 
employee's  applicatkin  for 
disability  annuity; 
comments  due  by  1-28- 
02;  published  11-29-01 
[FR  01-29429] 
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SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Custody  of  investment 
company  assets  with  a 
securities  depository; 
comments  due  by  1-31- 
02;  published  11-21-01 
[FR  01-29021] 

SOCIAL  SECURITY 

ADMINISTRATION 

Social  security  benefits: 
Hematological  disorders  and 
malignant  neoplastic 
diseases;  medical  criteria 
evaluation;  comments  due 
by  1-28-02;  published  11- 
27-01  [FR  01-29224] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vessel  documention  and 

measurement: 

Lease-financing  for  vessels 
engaged  in  coastwise 
trade;  comments  due  by 
1-28-02;  published  12-14- 
01  [FR  01-30838] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aircraft: 
Repair  stations;  comments 
due  by  1-29-02;  published 
11-30-01  [FR  01-29479] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  comments  due  by  1- 
28-02;  published  12-27-01 
[FR  01-31549] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  1- 

28-02;  published  1-2-02 

[FR  01-32197] 
Bell;  comments  due  by  1- 

28-02;  published  11-28-01 

[FR  01-29595] 
Eurocopter  France; 

comments  due  by  1-28- 


02;  published  11-28-01 
[FR  01-29594] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Gutfstream;  comments  due 
by  1-28-02;  published  12- 
27-01  [FR  01-31430] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation' 
Administration 

Airworthiness  directives: 
Pratt  &  Whitney;  comments 
due  by  1-28-02;  published 
12-27-01  [FR  01-31557] 

Class  E5  airspace;  comments 
due  by  1-28-02;  published 
12-27-01  [FR  01-31726] 

Federal  airways;  comments 
due  by  1-28-02;  published 
12-7-01  [FR  01-30360] 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Transportation  Equity  Act  for 
21st  Century; 
implementation: 
Planning  and  research 

program  administration; 

comments  due  by  1-28- 

02;  published  11-27-01 

[FR  01-29370] 

TRANSPORTATION 
DEPARTMENT 
NatiorMl  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Lamps,  reflectve  devices, 
and  associated 
equipment — 
Glare  from  headlamps 
and  ottier  front  mounted 
lamps;  comments  due 
by  1-28-02;  published 
11-30-01  [FR  01-29762J 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportatkKi — 


Loading,  unkMdIng,  and 
storage;  comments  due 
by  2-1-02;  published 
11-27-01  [FR  01-29392] 

TREASURY  DEPARTMENT 
internal  Revenue  Service 

Income  taxes: 
Catch-up  contributions  for 
Individuals  age  50  or 
over;  comments  due  by  1- 
31-02;  published  10-23-01 
[FR  01-26566] 
Correction;  comments  due 
by  1-31-02;  published 
12-14-01  [FR  CI -26566] 

VETERANS  AFFAIRS 
DEPARTMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Children  of  women  Vietnam 
veterans — 
Monetary  allowance 
payment  for  covered 
birth  defects  and 
Identification  of  covered 
birth  defects;  comments 
due  by  2-1-02; 
published  1-2-02  [FR 
01-31673] 
Medical  benefits: 
Children  of  women  Vietnam 
veterans — 

Healtii  care  benefits  for 
children  suffering  from 
spina  bifida  and  other . 
covered  birth  defects; 
comments  due  by  2-1- 
02;  published  1-2-02 
[FR  01-31674] 
Vocational  rehabilitation  and 
education: 

Children  of  women  Vietnam 
veterans — 

Vocational  draining  for 
children  suffering  from 
spina  bifida  and  other 
covered  birth  defects; 
comments  due  by  2-1- 
02;  published  1-2-02 
[FR  01-31675] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  cun-ent 
session  of  Congress  whnh 


have  become  Federal  laws.  It 
may  be  used  In  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sennce)  on  202-523- 
6641 .  This  list  Is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (Individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  tfie  Internet  from 
GPO  Access  at  /7«p.// 
www.acxess.gpo.gov/nara/ 
nara005.html  Some  laws  may 
not  yet  be  available. 

H.R.  2873/P.L.  107-133 

Promoting  Safe  and  Stable 
Families  Amendments  of  2001 
(Jan.  17,  2002;  115  Stat. 
2413) 

Last  List  lanuary  18,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  Is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra,  gsa .  gov/ archives/ 
publaws-l.html  or  send  E-mail 
to  Il8taerv9listserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Nots:  This  service  Is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk:e. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHa 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 
system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 
of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  aSect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  January  30,  2002—9:00  a.m.  to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street.  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538;  or 

info®fedreg.  nara.gov 


Printed  on  recycled  paper. 
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Agriculture  Department 

See  Animal  and  Plant  Health  Inspection  Service 
See  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Citrus  canker,  3583-3584 

Blind  or  Severely  Disabled,  Committee  for  Purchase  From 
People  Who  Are 

See  Committee  for  Purchase  From  People  Who  Are  Blind 
or  Severely  Disabled 

Census  Bureau 

PROPOSED  RULES 
Census  2000: 
Cutoff  dates  for  boimdary  changes  recognition,  3631- 
3632 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 
Community  Preventive  Services  Guide  Task  Force,  3710 
HIV  and  STD  Prevention  Advisory  Committee,  3710- 

3711 
Immunization  Practices  Advisory  Committee,  3711 
National  Institute  for  Occupational  Safety  and  Health — 
Safety  and  Occupational  Health  Study  Section,  3711 
National  Vaccine  Advisory  Committee,  3711-3712 

Centers  for  Medicare  &  Medicaid  Services 

PROPOSED  RULES 

Medicare: 

Overpayments;  reporting  and  repayment,  3662-3665 
Medicare  and  Medicaid: 
Terms,  definitions,  and  addresses;  technical  amendments, 
3641-3662 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Medicaid — 
Competitive  employment  of  people  with  disabilities; 
infrastructure  support  development,  3712-3713 
Medicaid: 
State  allotments  for  payment  of  Medicare  Part  B 
premiums  for  qualifying  individuals  (2001  FY), 
3713-3716 
Medicare: 
Medicare+Choice  program — 
National  Committee  for  Quality  Assvirance  for 

Medicare+Choice  Managed  Care  Organizations 
licensed  as  Health  Maintenance  Organizations; 
authority  approval,  3716-3718 
Out-of-state  Utilization  and  Quality  Control  Peer  Review 
Organizations;  statements  of  interest  solicitation  from 
various  States,  3719-3720 
Meetings: 

Medicare  Education  Advisory  Panel,  3720-3721 
Organization,  ftmctions,  and  authority  delegations: 
Public  Affairs  Office  et  al.,  3721-3722 


Civil  Rights  Commission 

NOTICES 

Meetings;  State  advisory  committees: 

California,  3685 

Miimesota,  3685 

South  Dakota,  3685 

Coast  Guard 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3774-3775 

Commerce  Department 

See  Census  Biffeau 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  Purchase  From  People  Who  Art  BHnd  or 
Severely  Disabled 

NOTICES 

Procurement  list;  additions  and  deletions,  3683-3685 

Comptroller  of  the  Currency 

RULES 

Capital;  leverage  and  risk-based  capital  and  capital 
adequacy  guidelines,  capital  maintenance,  and 
nonfinancial  equity  investments,  3783-3807 

Defense  Department 

See  Uniformed  Services  University  of  the  Health  Sciences 
NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  3690- 
3691 

Employment  Standards  Administration 

NOTICES 

Minimum  wages  for  Federal  and  federally-assisted 

construction;  general  wage  determination  decisions, 

3736-3737 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 
Meetings: 
Environmental  Management  Site-Specific  Advisory 
Board — 
Paducah  Gaseous  Diffusion  Plant,  KY,  3691-3692 
International  Energy  Agency  Industry  Advisory  Board, 
3692 

Environmental  Protection  Agency 

PROPOSED  RULES 

Air  pollution  control;  new  motor  vehicles  and  engines: 
Heavy-duty  diesel  engines  and  vehicles,  2004  and  later 
model  year  emission  standards;  nonconformance 
penalties 
Correction,  364Cf-3641 
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NOTICES 

Environmental  statementsv  availability,  etc.: 
Agency  statements — 
Comment  availability,  3697 
Weekly  receipts.  3697-3698 
Pesticide,  food,  and  feed  additive  petitions: 

E.I.  du  Pont  de  Nemours  &  Co.,  3700-3706 
Pesticide  registration,  cancellation,  etc.: 

Chlorpyrifos,  3698-3700 
Pesticides;  experimental  use  permits,  etc.: 

BASF  Corp.,  3706  i 

Superfund  program:  | 

Prospective  purchaser  agreement — 
GE-Pittsfield/Housatonic  River  Site,  MA,  3706-3707 


Ex«cutiv«  Offiee  of  the  President 

See  Trade  Representative,  Office  of  United  States 

FMeral  Aviation  Adminialration 

RULES 

Air  traffic  operating  and  flight  rules,  etc.: 

Criminal  history  records  checks,  3809-3810 

Criminal  history  records  checks;  correction,  3782 
Airworthiness  directives: 

Boeing.  3605-3608 
Standard  instrument  approach  procedures,  3608-3612 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  3775-3776 
Airport  noise  compatibility  program: 

Noise  exposure  maps — 
San  Antonio  International  Airport,  TX,  3776 
Environmental  statements;  availability,  etc.: 

Piedmont  Triad  International  Airport,  NC,  3777 

FMaral  Cortimunications  Commission 

RULES 

Common  carrier  services: 
Telecommimications  Act  of  1996;  implementation — 
Pay  telephone  reclas^fication  and  compensation 
provisions;  clarification,  3621-3622 
Practice  and  procedure: 
Review  request  filings;  interim  filing  procedures 

implementation;  waiver,  3620-3621 
Rulemaking  proceedings;  termination,  3616-3617 
Stale  or  moot  docketed  proceedings;  termination,  3617- 
3620 
Reporting  and  recordkeeping  requirements,  3621 
Television  broadcasting: 
Digital  television  capacity;  ancillary  or  supplementary 
use  by  noncommercial  licensees,  3622-3623 
NOTICES 

Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements,  3707 

Meetings: 
2003  World  Radiocommunication  Conference  Advisory 
Committee,  3707-3708 


Federal  Deposit  insurance  Corporation 

RULES 

Capital;  leverage  and  risk-based  capital  and  capital 
adequacy  guidelines,  capital  maintenance,  and 
nonfinancial  equity  investments,  3783-3807 

NOTICES 

Meetings;  Sunshine  Act.  3708 


Federal  Energy  Regulatory  Commission 

PROPOSED  RULES 

Electric  utilities  (Federal  Power  Act): 

Standard  generator  interconnection  agreements  and 
procedures,  3632 
NOTKES 
Environmental  statements;  availability,  etc.: 

Horseshoe  Bend  Hydroelectric  Co.,  3695-3696 
Hydroelectric  applications,  3696 
Practice  and  procedure: 

Off-the-record  commimications,  3696-3697 
Applications,  bearings,  determinations,  etc.: 

East  Tennessee  Natural  Gas  Co.,  3692 

Erie  Boulevard  Hydropower,  L.P.,  3693 

Panhandle  Eastern  Pipe  Line  Co.,  3693 

S.D.  Warren  Co.;  meeting,  3693-3694 

Transcontinental  Gas  Pipe  Line  Corp.,  3694 

Virginia  Electric  &  Power  Co.,  3694 

White  Rock  Pipeline,  L.L.C.,  3694-3695 

Federal  Housing  Enterprise  Oversight  Office 

RULES 

Practice  and  procedure: 
Prompt  supervisory  response  and  corrective  action,  3587- 
3605 

Federal  Maritime  Commission 

NOTICES 

Meetings;  Sunshine  Act,  3708 
Federal  Reserve  System 

RULES 

Capital;  leverage  and  risk-based  capital  and  capital 
adequacy  guidelines,  capital  maintenance,  and 
nonfinancial  equity  investments,  3783-3807 
NOTICES 

Banks  and  bank  holding  companies:  "^ 

Change  in  bank  control,  3708 
Permissible  nonbanking  activities,,  3708-3709 

Federal  Trade  Commission 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  3709- 
3710 

Fish  and  Wildiife  Service 

PROPOSED  RULES 

Endangered  and  threatened  species: 
Mariana  mallard  and  Guam  broadbill,  3675-3679 

NOTICES 

Endangered  and  threatened  species  permit  applications, 

3730-3731 
Environmental  statements;  availability,  etc.: 
Incidental  take  permits- 
Ventura  Coimty,  CA;  coastal  California  gnatcatcher, 
3731-3732 
Marine  mammal  permit  applications,  3732 

Food  and  Drug  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission,  for  OMB  review;  comment  request,  3722- 
3723 
Human  drugs: 
Patent  extension;  regulatory  review  period 
determinations — 
KEPPRA,  3725-3726 
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MIFEPREX,  3724-3725 
SONATA,  3723-3724     , 
Meetings: 
Anti-Infective  Drugs  Advisory  Committee,  3726 
Oncologic  Drugs  Advisory  Committee,  3726-3727 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Puerto  Rico 
IPR  Pharmaceuticals,  Inc.;  pharmaceuticals 
manufacturing  plant,  3685-3686 

Forest  Service 

NOTICES 

Appealable  decisions;  legal  notices: 

Pacific  Southwest  Region,  3681-3683 
Meetings: 

Resource  Advisory  Committees — 
Northeast  Oregon  Forests,  3683 

General  Services  Administration 

NOTICES 

Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  3690- 
3691 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Centers  for  Medicare  &  Medicaid  Services 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  3727 
Submission  for  OMB  review;  comment  request,  3727- 
3728 

Meetings: 
Riu-al  Health  National  Advisory  Committee,  3728 

Housing  and  Urtian  Development  Department 

See  Federal  Housing  Enterprise  Oversight  Office 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  siuplus  Federal  property,  3729 

Interior  Department 

See  Fish  and  Wildlife  Service 

See  Minerals  Management  Service 

See  Reclamation  Bureau 

See  Surface  Mining  Reclamation  and  Enforcem^it  Office 

Intemai  Revenue  Servica 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  3779-3781 

International  Trade  Administration 

NOTICES 
Antidumping: 
Tin  mill  products  bom — 
Jqian, 3686-3688 


International  Trade  Commission 

NOTICES 

Import  investigations: 
Apparel  from  Sub-Saharan  African  and  Caribbean  Basin 

countries;  short  supply  and  preferential  treatment, 

3733-3734 
Meetings;  Sunshine  Act,  3734-3735 

Justice  Department 

NOTICES 

Pollution  control;  consent  judgments: 

Alcoa,  Inc.,  3735 

Conoco  Inc.,  3735-3736 

Mobil  Oil  Corp.,  3736 

l.al)or  Department 

See  Employment  Standards  Administration 

See  Occupational  Safety  and  Health  Administration 

Minerals  KAanagement  Service 

PROPOSED  RULES 

Outer  Continental  Shelf;  oil,  gas,  and  sulphur  operations: 
Exploration  under  salt  sheets;  operations  suspension 
Correction,  3632-3633 

National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 
Acquisition  regulations: 
Non-commercial  representations  and  certifications  and 
evaluation  provisions  for  use  in  simplified 
acquisitions,  3669-3673 
NOTICES 
Committees;  establishment,  renewal,  termination,  etc.: 

U.S.  Centennial  of  Flight  Commission.  3741-3742 
Federal  Acquisition  Regulation  (FAR): 
Agency  information  collection  activities — 
Submission  for  OMB  review;  comment  request,  3690- 
3691 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Motor  vehicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations.  3777-3778 

National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
Northeastern  United  States  fisheries — 
Atiantic  mackerel,  squid,  and  butterfish,  3623-3627 " 
PROPOSED  RULES 

Fishery  conservation  and  management: 
Caribbean,  Gulf  of  Mexico,  and  South  Atlantic  fisheries — 
Over  fishing  thresholds,  etc.,  3679-3680 
NOTICES 

Endangered  and  threatened  species: 
Anadromous  fish  take — 
Washington  State;  Routine  Road  Maintenance  Program  ' 
submission,  3688-3689 
Meetings: 
Gulf  of  Mexico  Fishery  Management  Council,  3689-3690 
North  Pacific  Fishery  Management  Council;  correction, 
3690 

National  Science  Foundation 

PROPOSED  RULES 

Research  miscoAduct  policy,  3666-3669 
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Nuclear  Regulatory  Commisalon 

RULES 

Practice  and  procedure: 
Filing  and  advance  notification  requirements;  revisions, 
3584-3586 
PROPOSED  RULES 

Radioactive  wastes;  high-level;  disposal  in  geologic 
repositories:  | 

Yucca  Mountain,  NV —  ' 
Unlikely  features,  events,  and  processes;  probability 
specifications,  3628-3631 
NOTICES 
Environmental  statements;  availability,  etc.: 

Dominion  Nuclear  Connecticut,  Inc.,  3742-3743 
Regulatory  guides;  issuance,  availability,  and  withdrawal, 
3743  j 

Occupational  Safety  and  Health  Administration 

NOTICES 

Nationally  recognized  testing  laboratories,  etc.: 
TUV  America,  Inc.,  3737-3741 

Office  of  Federal  Housing  Enterprise  Oversight 

See  Federal  Housing  Enterprise  Oversight  Office 

Office  of  United  States  Trade  Representative 

See  Trade  Representative,  Office  of  United  States 

Personnel  Management  Office 

RULES 

Employment: 
Basic  pay  for  employees  of  temporary  organizations, 
3581-3582 

Postal  Service  I 

NOTICES 

Meetings;  Sunshine  Act,  3743 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Reclamation  Bureau 

NOTICES 

Environmental  statements;  availability,  etc.: 
Imperial  Irrigation  District  Water  Conservation  and 
Transfer  Project,  CA;  habitat  conservation  plan, 
3732-3733 

Research  and  Special  Programs  Administration 

PROPOSED  RULES 

Hazardous  materials  transportation: 
Regulatory  Flexibility  Act  Section  610  and  plain  language 
reviews,  3673-3675 
Pipeline  safety: 
Hazardous  liquid  transportation — 
Maps  and  records  of  pipeline  locations  and 

characteristics;  State  agencies  notification;  pipe 
inventory;  removal  from  regulatory  agenda,  3675 
NOTICES 

Hazardous  materials  transportation: 
Safety  advisories — 
Compressed  gas  cylinders;  imauthorized  marking, 
3778-3779 


Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940:  ^ 

Exemption  applications — 
Hartford  Mutual  Funds  hic,  3743-3745 
Wells  Fargo  Fimds  Management  LLC  et  al.,  3745-3746 
Meetings;  Sunshine  Act,  3746 
Reports  and  guidance  docimients;  availability,  etc.: 
Financial  condition  and  results  of  operations; 

management's  discussion  and  analysis,  3746-3751 
Securities: 
Suspension  of  trading — 
Tel-One,  Inc.,  3751 
Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange  LLC,  3752-3757 
Chicago  Board  Options  Exchange,  Inc.,  3757-3760 
International  Securities  Exchange  LLC,  3760-3762 
MBS  Clearing  Corp.,  3762-3764 
Pacific  Exchange,  Inc.,  3765-3768 
Philadelphia  Stock  Exchange,  Inc.,  3768-3772 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Florida,  3772 

Texas,  3773 

SutMtance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 
Meetings: 
Mental  Health  Services  Center  National  Advisory 

Council,  3728-3729 
Substance  Abuse  Treatment  Center  National  Advisory 
Council,  3729 
Senior  Executive  Service: 
Performance  Review  Board;  membership,  3729 

Surface  Mining  Reclamation  and  Enforcement  Office 

PROPOSED  RULES 

Permanent  program  and  abandoned  mine  land  reclamation 
plan  submissions: 
Peimsylvania,  3633-3640 

Surface  Transportation  Board 

NOTICES 

Railroad  services  abandonment: 
Red  River  ViEdley  &  Western  Railroad  Co.,  3779 

Tennessee  Valley  Authority 

NOTICES 

Environmental  statements;  availability,  etc.: 
Colbert  and  Lauderdale  Counties,  AL;  Muscle  Shoals  and 
Wilson  Dam  Reservations;  conunercial  and 
recreational  development,  3773-3774 

Trade  Representative,  Office  of  United  States 

NOTICES 

Intellectual  property  rights,  countries  denjring; 
identification: 
Canada;  correction,  3774 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 
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Treasury  Department 

See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 

Uniformed  Services  University  of  the  Health  Sciences 

NOTICES 

Meetings;  Sunshine  Act,  3691 

Veterans  Affairs  Department 

RULES 

Adjudication;  pensioiis,  compensation,  dependency,  etc.: 
Radiation-risk  activities;  presumptive  service  connection 
for  certain  diseases,  3612-3616 


Part  III 

Transportation  Department,  Federal  Aviation 
Administration,  3809-3810 


Separate  Parts  In  This  Issue 

Part  11 

Federal  Deposit  Insurance  Corporation;  Federal  Reserve 
System;  Treasury  Department,  Comptroller  of  the 
Currency,  3783-3807 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 
To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  eftoct,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  tWes  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Fteguiations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart534 
RIN:  3206-AJ47 

Basic  Pay  for  Employaes  oTTemporary 
Organizations 

agency:  Office  of  Personnel 

Management.^ 

ACTION:  Interim  rule  with  request  for 

comments. 

summary:  The  Office  of  Personnel 
Management  is  issuing  interim 
regulations  on  setting  pay  for  employees 
of  temporary  organizations  established 
by  law  or  Executive  order.  These 
regulations  will  enable  agencies  to 
detennine  the  rate  of  basic  pay  and 
locality  payments  for  employees  of 
temporary  organizations. 
DATES:  Effective  Date:  The  regulations 
are  effective  on  January  25,  2002. 

Applicability  Dates:  The  regulations 
apply  on  the  first  day  of  the  first 
applicable  pay  period  begiiming  on  or 
after  January  25,  2002. 

Comments  Date:  Comments  must  be 
received  on  or  before  March  26,  2002. 
ADDRESSES:  Comments  may  be  sent  or 
delivered  to  Donald  J.  Winstead, 
Assistant  Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31, 1900  E  Street  NW.,  Washington. 
DC  20415,  FAX:  (202)  606-0824,  or 
email:  payleave®opm.gov. 
FOR  FURTHER  ttlFORMATION  COMTACT:  Ron 
Genua,  (202)  606-2858. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Personnel  Management  (0PM)  is 
issuing  interim  regulations  on 
compensation  for  employees  of 
temporary  organizations  estaUished  by 
law  or  Executive  order.  Section  1101  of 
the  Floyd  D.  Spence  National  Defense 
Authorization  Act  for  fiscal  year  2001 


(Public  Law  106-398.  OctobCT  30,  2000). 
adds  a  new  subchapter  IV  to  chapter  31 
of  title  5.  United  States  Code. 
Subchapter  IV  provides  that  the  head  of 
a  temporary  organization  may  make 
excepted  service  appointments  of  up  to 
3  years  to  fill  positions  of  the  temporary 
organization.  The  appointments  may  be 
extended  for  an  additional  2  years 
consistent  with  regulations  published 
by  OPM.  This  authority  is  available  to 
executive  and  legislative  branch 
agencies.  In  addition,  subchapter  IV 
provides  that,  upon  request  by  the  head 
of  a  temporary  organization,  the  head  of 
any  department  or  agency  of  the 
Government  may  detail  employees  on  a 
nonreimbursable  basis  to  the  temporary 
organization  to  assist  the  temporary 
organization  in  carrying  out  its  duties. 

Subchapter  IV  defines  a  temporary 
organization  as  a  commission, 
committee,  board,  or  other  organization 
that  is  established  for  a  specific  period 
of  time,  not  in  excess  of  3  years,  for  the 
purpose  of  performing  a  specific  study 
or  other  project.  Such  a  temporary 
organization  generally  terminates  upon 
completion  of  the  study  or  project. 

Subchapter  IV  provides  OPM  with 
authority  to  establish  regulations  to 
determine  the  rate  of  basic  pay  for 
employees  of  temporary  organizations 
wi&out  regard  to  the  provisions  of 
chapter  51  and  subchapter  HI  of  chapter 
53  of  title  5,  United  States  Code.  (See  5 
U.S.C.  3161(d).)  These  interim 
regulations  do  not  apply  to  temporary 
organizations  established  prior  to 
October  30,  2000. 

Subchapter  FV  also  provides  that  the 
rate  of  basic  pay  for  the  chairman,  a 
member,  an  executive  director,  a  staff 
director,  or  other  executive  level 
position  of  a  temporary  organization 
may  not  exceed  the  maximum  rate  of 
basic  pay  established  for  the  Senior 
Executive  Service  (SES)  under  section 
5382  of  title  5,  United  States  Code.  The 
rate  of  basic  pay  for  other  positions  in 
a  temporary  organization  may  not 
exceed  the  maximum  rate  of  basic  pay 
for  GS-15.  However,  the  rate  of  basic 
pay  for  a  senior  staff  position  of  a 
temporary  organization  may,  in  a  case 
determined  by  the  head  of  the  agency  to 
be  exception^,  exceed  the  maximum 
rate  of  basic  pay  for  GS-15.  but  may  not 
exceed  the  maximum  rate  of  basic  pay 
for  the  SES.  Subchapter  IV  defines  basic 
pay  as  including  lo<ality  pay  provided 


imder  section  5304  of  title  5,  United 
States  Code. 

In  setting  rates  of  basic  pay  for  staff 
and  other  non-executive  level  positions, 
the  interim  regulations  require  that  the 
head  of  a  temporary  organization  give 
consideration  to  the  significance,  scope, 
and  technical  complexity  of  the  position 
and  the  qualifications  required  for  the 
work  involved.  This  is  consistent  with 
a  parallel  requirement  established  under 
r^ulations  published  by  the  General 
Services  Administration  for  setting  basic 
pay  for  advisory  committee  membos 
and  staff  under  the  Federal  Advisory 
Committee  Act.  (See  41  CFR  101- 
6.1033.)  The  interim  regulations  also 
require  the  head  of  a  temporary 
organization  to  take  into  account  rates  of 
basic  pay  paid  to  Federal  employees 
who  have  duties  that  are  similar  in 
terms  of  difficulty  and  responsibility. 

The  interim  regulations  provide 
General  Schedule  locality  payments  to 
all  executive  level  and  staff  positions  of 
temporary  organizations.  The 
regulations  set  maximum  rates  of  basic 
pay  and  locality-adjusted  rates  of  pay 
for  employees  of  temporary 
organizations.  This  will  make  it  easier  to 
determine  pay  when  employees  move 
from  General  Schedule  positions  to 
positions  in  temporary  organizations, 
and  vice  versa. 

The  compensation  authority  in  5 
U.S.C.  3161(d)  is  limited  to  determining 
rates  of  basic  pay  and  locality-adjusted 
rates  of  pay  for  employees  of  temporary 
organizations.  In  addition,  subchapter 
IV  provides  that  an  employee  of  a 
temporary  organization  is  entiUed  to  the 
same  benefits  provided  to  temporary 
employees  under  titie  5.  United  States. 
Code.  The  interim  regulations  clarify, 
however,  that  subchapter  IV  provides  no 
new  independent  authority  for  the  head 
of  a  temporary  organization  to  establish 
other  forms  of  compensation  and 
benefits  not  authorized  by  title  5,  United 
States  Code,  or  another  spscific 
authority.  For  example,  the  law  does  not 
create  any  new  authority  for  providing 
premium  pay,  bonuses,  awards,  leave, 
or  benefits  differently  than  imder  titie  5 
or  any  other  already  existing  statute. 

The  interim  regulations  require  that 
the  head  of  a  temporary  organization 
comply  with  section  5504  of  titie  5, 
United  States  Code,  including  the 
requirement  for  biweekly  pay  periods 
and  requirements  for  converting  an 
annual  rate  of  basic  pay  to  a  basic 
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hourly,  daily,  weekly,  or  biweekly  rate. 
The  regulations  also  require  that 
employees  of  temporary  organizations 
receive  basic  pay  on  an  hourly  basis. 
These  requirements  will  facilitate 
compliance  with  the  laws  and 
regulations  on  crediting  and  using  leave 
on  an  hourly  basis,  or  fractions  thereof. 

Finally,  subchapter  IV  provides 
criteria  under  which  the  head, of  a 
temporary  organization  may  accept 
volunteer  services  without  regard  to 
section  1342  of  title  31,  United  States 
Code. 

Waiver  of  Notice  of  Proposed 
Rulemaldiig  and  Delay  in  EfiiectiTe  Date 

Pursuant  to  5  U.S.C.  553(b)(3)(B)  and 
5  U.S.C.  553(d)(3).  I  find  that  good  cause 
exists  for  waiving  the  general  notice  of 
proposed  rulemaking  and  making  this 
rule  efiiective  on  the  date  of  its 
publication  in  the  Federal  Register. 
This  waiver  is  appropriate  because  the 
interim  regulations  are  being  published 
to  implement  changes  in  law  that  are 
already  in  effect. 

E.0. 12M6,  Regulatory  Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  wi&  E.0. 12866. 

Regulatory  Flexibility  Act  | 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  apply  only  to  Federal 
agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  534 

Government  employees,  Hospitals, 
Students.  Wages. 

OHice  of  Personnel  Management. 
Kay  Coles  James,  i 

Director.  \ 

Accordingly,  0PM  is  amending  part 
534  of  title  5  of  the  Code  of  Federal 
Regulations  as  follows: 

PART  534— PAY  UNDER  OTHER 
SYSTEMS 

1.  The  authority  citation  for  part  534 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  1104,  3161(d),  5307, 
5351.  5352,  5353,  5376.  5383,  5384,  5385, 
5541,  and  5550a. 

2.  Subpart  C  of  part  534  is  added  to 
read  as  follows: 


534.305 
pay- 


Pay  periods  and  computation  of 


:  Pay  tor  Employees  of 
Tetnpofsfy  Ofyanliatlons 

534.301  General. 

534.302  Applicability. 

534.303  Basic  pay  for  executive  level 
positions. 

534.304  Basic  pay  for  staff  positions. 


Subpart  C— Basic  Pay  for  Employees 
of  Temporary  Organizations 

§534.301    Coverage. 

This  subpart  provides  rules  for  setting 
rates  of  basic  pay  for  employees  who  are 
appointed  to  positions  in  temporary 
organizations  in  accordance  with 
subchapter  FV  of  chapter  31  of  title  5, 
United  States  Code  (5  U.S.C.  3161). 
Such  temporary  organizations  are 
established  by  law  or  Executive  order. 
Employees  appointed  under  5  U.S.C. 
3161(b)  are  not  subject  to  the  provisions 
applicable  to  General  Schedule 
employees  covered  by  chapter  51  and 
subchapter  III  of  chapter  53  of  title  5, 
United  States  Code. 

§534.302    Applicability. 

The  regulations  in  this  subpart  are 
applicable  to  employees  of  temporary 
organizations  who  are  appointed  and 
compensated  under  5  U.S.C.  3161.  The 
rates  of  basic  pay  for  employees 
appointed  under  5  U.S.C.  3161(b)  must 
be  established  under  the  regulations  in 
this  subpart.  This  subpart  provides  rules 
for  determining  rates  of  basic  pay  and 
locality-adjusted  rates  of  basic  pay.  This 
subpart  does  not  provide  authority  to 
establish  other  forms  of  compensation 
and  benefits  not  authorized  by  title  5, 
United  States  Code,  or  another  specific 
statutory  authority. 

§534.303    Basic  pay  for  executive  level 
positions. 

(a)  Rates  of  basic  pay  for  executive 
level  positions  of  temporary 
organizations  may  not  exceed  the 
maximimi  rate  of  basic  pay  established 
for  the  Senior  Executive  Service  under 
5  U.S.C.  5382.  Therefore,  the  highest 
rate  of  basic  pay  for  executive  level 
positions  of  temporary  organizations, 
not  including  any  applicable  locality- 
based  comparability  payment  under  5 
U.S.C.  5304.  may  not  exceed  the  rate  of 
basic  pay  for  level  FV  of  the  Executive 
Schedule. 

(b)  Employees  in  executive  level 
positions  of  temporary  organizations 
must  be  paid  locality  payments  in 
addition  to  basic  pay  in  the  same 
manner  as  employees  covered  by  5 
U.S.C.  5304.  Locality-adjusted  rates  of 
basic  pay  for  executive  level  positions 
may  not  exceed  the  rate  of  basic  pay  for 
level  in  of  the  Executive  Schedule. 

§534.304    Basic  pay  for  staff  positions. 

(a)(l]  Rates  of  basic  pay  for  staff  or 
other  non-executive  level  positions  of 
temporary  organizations  may  not  exceed 
the  maximiun  rate  of  basic  pay  for  grade 
GS-15  of  the  General  Schedule  under  5 


U.S.C.  5332.  excluding  any  locality- 
based  comparability  payment  under  5 
U.S.C.  5304. 

(2)  In  establishing  rates  of  basic  pay 
for  staff  and  other  non-executive  level 
positions  of  temporary  organizations, 
the  head  of  a  temporary  organization 
must  give  consideration  to  the 
significance,  scope,  and  technical 
complexity  of  the  position  and  the 
qualifications  required  for  the  work 
involved.  The  head  of  a  temporary 
organization  must  also  take  into  accoimt 
the  rates  of  pay  applicable  to  Federal 
employees  who  have  duties  that  are 
sinoilar  in  terms  of  difficulty  and 
responsibility. 

(b)  Employees  in  staff  and  other  non- 
executive level  positions  of  temporary 
organizations  must  be  paid  locality 
payments  in  addition  to  basic  pay  in  the 
same  manner  as  employees  covered  by 
5  U.S.C.  5304.  Locality-adjusted  rates  of 
basic  pay  may  not  exceed  the  locality- 
adjusted  rate  of  basic  pay  for  grade  GS- 
15  of  the  General  Schedule  under  5 
U.S.C.  5304,  for  the  locality  pay  area 
involved. 

(c)  Notwithstanding  the  limitations  in 
paragraphs  (a)  and  (b)  of  this  section, 
the  rate  of  basic  pay  and  locality- 
adjusted  rate  of  basic  pay  for  a  senior 
staff  position  of  a  temporary 
organization  may,  in  a  case  determined 
by  the  head  of  a  temporary  organization 
to  be  exceptional,  exceed  the  maximum 
rates  established  uinder  those 
paragraphs.  However,  the  higher 
payable  rates  may  not  exceed  the 
applicable  maximum  rate  of  basic  pay  or 
locality-adjusted  rate  of  basic  pay 
authorized  under  this  subpart  for  an 
executive  level  position. 

§  534.305    Pay  periods  and  computation  of 

p«y- 

(a)  The  requirements  of  5  U.S.C.  5504, 
must  be  applied  to  employees  of 
temporary  organizations.  This  includes 
requirements  for  biweekly  pay  periods 
and  requirements  for  converting  an 
annual  rate  of  basic  pay  to  a  basic 
hourly,  daily,  weekly,  or  biweekly  rate. 

(b)  Employees  of  temporary 
organizations  must  receive  basic  pay  on 
an  hourly  basis. 

[FR  Doc.  02-1604  Filed  1-24-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  inspection 
Service 

7  CFR  Part  301 

[Docket  No.  00-036-^1 

Citrus  Canker;  Additkm  to  Quarantined 
Areas 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  regulations  by  adding 
portions  of  Hendry  and  Hillsborough 
Counties,  FL,  to  the  list  of  quarantined 
areas  and  by  expanding  the  boundaries 
of  the  quarantined  areas  in  Broward. 
Collier,  Dade,  and  Manatee  Coimties. 
FL.  due  to  detections  of  citrus  canker  in 
these  areas.  The  interim  rule  imposed 
restrictions  on  the  interstate  movement 
of  regulated  articles  fi-om  and  through 
the  quarantined  areas  and  was  necessary 
to  prevent  the  spread  of  citrus  canker 
into  noninftsted  areas  of  the  United 
States. 

EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  August  29,  2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Stephen  Foe,  Operations  Officer, 
Program  Support  Staff.  PPQ,  APHIS. 
4700  River  Road  Unit  134.  Riverdale. 
MD  20737-1231;  (301)  734-8899. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  an  interim  rule  effective  August  29, 
2000,  and  published  in  the  Federal 
Register  on  September  5,  2000  (65  FR 
53528-53531,  Docket  No.  00-036-1),  we 
amended  the  citrus  canker  regulations, 
contained  in  7  CFR  301.75-1  through 
301.75-16,  in  response  to  the  detection 
of  the  disease  in  areas  outside  of  the 
previously  quarantined  areas.  On 
September  26,  2000,  we  published  a 
correction  (65  FR  57723.  Docket  No.  00- 
036-2)  that  clarified  the  description  of 
quarantined  areas  contained  in  the 
interim  rule.  The  interim  rule,  as 
corrected  by  that  document,  added 
portions  of  Hendry  and  Hillsborough 
Coxmties,  FL,  to  the  list  of  quarantined 
areas  and  expanded  the  boimdaries  of 
the  quarantined  areas  in  Broward, 
Collier,  Dade,  and  Manatee  Counties, 
FL.  The  interim  rule  imposed 
restrictions  on  the  interstate  movement 
of  regulated  articles  fi-om  and  through 
the  quarantined  areas. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before 


November  6,  2000.  We  did  not  receive 
any  comments.  Therefore,  for  the 
reasons  given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Orders 
12372. 12866.  and  12988,  the  Paperwork 
Reduction  Act,  and  the  National 
Environmental  Policy  Act. 

Further,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  the 
review  process  required  by  Executive 
Order  12866. 

Regulatory  Flexibility  Act 

This  rule  affirms  an  interim  rule  that 
amended  the  regulations  by  adding 
portions  of  Hendry  and  Hillsborough 
Counties,  FL,  to  the  list  of  quarantined 
areas  and  by  expanding  the  boundaries 
of  the  quarantined  areas  in  Broward, 
Collier,  Dade,  and  Manatee  Counties, 
FL,  due  to  the  detection  of  citrus  canker 
in  those  areas.  The  interim  rule  imposed 
certain  restrictions  on  the  interstate 
movement  of  regulated  articles  fi-om  and 
through  the  quarantined  areas.  The 
interim  rule  was  necessary  to  prevent 
the  spread  of  citrus  canker  into 
noninfested  areas  of  the  United  States. 

In  accordance  with  5  U.S.C.  604  of  the 
Regulatory  Flexibility  Act,  we  have 
performed  a  final  regulatory  flexibility 
analysis  regarding  the  economic  effects 
of  the  interim  rule  on  small  entities.  The 
Small  Business  Administration  (SBA) 
defines  a  firm  engaged  in  agriculture  as 
"small"  if  it  has  less  than  $750,000  in 
annual  receipts. 

The  entities  who  could  be  affected  by 
the  interim  rule  include  those 
businesses  that  produce,  sell,  process, 
handle,  or  move  regulated  articles,  such 
as  commercial  groves,  grove 
maintenance  services,  buit  transporters, 
fruit  processors,  nurseries,  niu-sery  stock 
dealers,  fi^sh  fruit  retail  stores,  fruit 
packws,  gift  fruit  shippers,  fruit 
harvesting  contractors,  lawn 
maintenance  businesses,  and  flea 
markets.  Because  the  interim  rule 
restricted  the  interstate  movement  of 
regulated  articles  from  and  through  the 
quarantined  areas,  entities  that  are 
located  within  the  new  or  expanded 
quarantined  areas,  as  well  as  entities 
located  outside  the  quarantined  areas, 
could  be  affected. 

The  number  of  these  entities  that  meet 
the  SBA  definition  of  a  small  entity  is\ 
imavailable.  However,  it  is  reasonable  ft) 
assume  that  most  of  these  entities  are  / 
small  in  size  because  the  majority  of  the 
same  or  similar  businesses  in  southern 
Florida,  as  well  as  the  rest  of  the  United 
States,  are  small  by  SBA  standards.  For 
example,  we  have  identified  a  total  of 
317  commercial  citrus  groves  in  those 


counties  in  which  quarantined  areas 
were  established  or  expanded  by  the 
interim  rule.  Approximately  285  of  the 
317  commercial  citrus  groves  in  those 
counties  meet  the  SBA  definition  of  a 
small  entity. 

Commercial  citrus  growers, 
processors,  packers,  and  shippers 
within  the  quarantined  areas  will  still 
be  able  to  move  their  fruit  interstate, 
provided  that,  among  other  things,  the 
fruit  is  treated  and  not  shipped  to 
another  citrus-producing  State.  Growers 
will  have  to  bear  the  cost  of  treatment, 
but  that  cost  is  expected  to  be  minimal. 
The  prohibition  on  moving  the  fiiiit  to 
other  citrus-producing  States  is  not 
expected  to  negatively  affect  entities 
within  the  quarantined  areas  because 
most  States  do  not  produce  citrus  and 
growers  are  expected  to  be  able  to  find 
a  ready  market  in  non-citrus-producing 
States. 

Alternatively,  owners  of  commercial 
citrus  groves  whose  trees  were  removed 
because  of  citrus  canker  pursuant  to  a 
public  order  between  1986  and  1990  or 
on  or  after  September  28. 1995,  may, 
subject  to  the  availability  of  funding, 
receive  payments  to  replace  commercial' 
citrus  trees.  Eligible  commercial  citrus 
grove  owners  may  also,  subject  to  the 
availability  of  funding,  receive 
payments  to  recover  income  from 
production  that  was  lost  as  a  result  of 
the  removal  of  commercial  citrus  trees 
to  control  citrus  canker.  These  lost 
production  and  tree  replacement 
payments  will  help  to  reduce  the 
economic  effects  of  the  citrus  canker 
quarantine  on  affected  commercial 
citrus  growers. 

The  nurseries  and  commercial  groves 
affected  by  the  interim  rule  will  be 
required  to  undergo  periodic 
inspections.  These  inspections  may  be 
inconvenient,  but  the  inspections  will 
not  result  in  any  additional  costs  for  the 
nurseries  or  growers  because  the  Animal 
and  Plant  Health  Inspection  Service  or 
the  State  of  Florida  will  provide  the 
services  of  an  inspector  without  cost  to 
the  nursery  or  grower. 

Fresh  fruit  retail  stores,  nurseries,  and 
lawn  maintenance  companies,  for  the 
most  part,  operate  locally;  they  do  not 
typically  move  regulated  articles  outside 
of  the  State  of  Florida  during  the  normal 
course  of  their  business,  and  consumers 
do  not  generally  move  products 
purchased  ft^m  those  entities  out  of  the 
State.  The  fruit  sold  by  grocery  stores 
and  other  retail  food  ouUets  is  generally 
sold  for  local  consumption.  Retail 
nurseries  also  market  their  products  for 
local  consiunption.  Lawn  maintenance 
businesses  collect  yard  debris,  but  they 
do  not  normally  transport  that  debris 
outside  the  State  for  disposal. 
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The  fresh  fruit  retailers  affected  by  the 
interim  rule  will  be  required  to  abide  by 
restrictions  on  the  interstate  movement 
of  regulated  articles.  They  may  be 
affected  by  the  interim  nile  because  fruit 
sold  within  the  quarantined  areas  in 
retail  stores  cannot  be  moved  outside  of 
the  quarantined  areas.  However,  we 
expect  any  direct  costs  of  compliance 
for  &«sh  fruit  retailers  will  be  minimal. 

The  lawn  maintenance  companies 
affected  by  the  interim  rule  will  be 
required  to  perform  additional 
sanitation  measures  when  maintaining 
an  area  inside  the  quarantined  areas. 
Lawn  maintenance  companies  will  have 
to  clean  and  disinfect  their  equipment 
after  grooming  an  area  within  the 
quarantined  areas,  and  they  must 
properly  dispose  of  any  clippings  from 
plants  or  trees  within  the  quarantined 
areas.  These  requirements  will  slightly 
increase  costs  for  lawn  maintenance 
companies  affected  by  the  interim  rule. 

Consideratioii  of  AltematiTes 

The  alternative  to  the  interim  rule  was 
to  make  no  changes  in  the  citrus  canker 
regulations.  We  rejected  this  alternative 
because  failure  to  quarantine  portions  of 
Hendry  and  Hillsborough  Counties,  FL, 
and  additional  portions  of  Broward, 
Ck}llier,  Dade,  and  Manatee  Counties, 
FL,  coidd  result  in  greater  economic 
losses  for  domestic  citrus  producers  due 
to  citrus  canker. 

The  interim  rule  contained  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Sul^ects  in  7  CFR  Put  301 

Agrindtural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 


PART  301— DOMESTIC  QUARANTINE 
NOTICES 


)U/ 


Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  part  301  that 
was  pubUshed  at  65  FR  53528-53531  on 
September  5,  2000,  and  that  was   - 
corrected  in  a  document  that  was 
pubhshed  at  65  FR  57723  on  September 
26,  2000. 

Authority:  7  U.S.C.  166.  7711,  7712,  7714, 
7731,  7735,  7751,  7752,  7753.  and  7754;  7 
CFR  2.22.  2.80.  and  371.3. 

Section  301.75-15  also  issuftd  under  Sec. 
204.  Title  D.Pub.  L.  106-113, 113  Stat. 
1501A-293:  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203,  Title  II.  Pub. 
L.  106-224. 114  Stat.  400  (7  U.S.C.  1421 
note). 


Done  in  Washington.  DC,  this  18th  day  of 
January  2002. 
W.  Ron  DeHaven, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
[FR  Doc.  02-1858  Filed  1-24-02;  8:45  am) 

BILUNG  CODE  3410-34-U 


NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Parts  1, 20, 34, 70, 71, 72.  and 
73 

RIN  3150-AG79 

Revised  Filing  Requirements 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Nuclear  Regidatory 
Commission  (NRC)  is  amending  its 
regulations  to  revise  filing  and  advance 
notification  requirements  to  reflect 
organizational  changes  within  the  NRC. 
The  amended  regulations  are  necessary 
to  correct  telephone  numbers,  eliminate 
duplicative  filings,  and  to  inform  the 
public  of  administrative  changes  within 
the  NRC. 

EFFECTIVE  DATE:  January  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Brown,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001.  telephone  (301)  415- 
8092,  e-mail:  cxb@nrc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Commission's  Announcement  No.  108, 
dated  December  24, 1998,  announced  its 
decision  to  abolish  the  Office  for 
Analysis  and  Evaluation  of  Operational 
Data  (AEOD),  effective  January  3, 1999. 
The  emergency  response  function  of 
AEOD  was  transferred  to  the  Office  of 
Incident  Response  Operations  (IRO). 
Any  futiu«  general  correspondence  and 
technical  dociunents  relating  to  incident 
response  should  be  addressed  to  IRO. 
This  final  rule  also  corrects  the 
telephone  number  for  the  NRC 
Operations  Center. 

In  1995  the  NRC  transferred 
responsibility  for  receiving  advance 
notification  of  shipments  of  licensed 
materials  from  the  Division  of  Industrial 
and  Medical  Nuclear  Safety  (IMNS)  and 
NRC  Regional  Administrators  to  the 
Spent  Fuel  Project  Office  (SFPO).  Futiu« 
applications  and  reports  as  required 
under  parts  72  and  73  should  be 
addressed  to  the  SFPO  rather  than  IMNS 
or  the  Regional  Administrators.  The 
attached  final  rule  will  inform  the 
public  of  these  previous  organizational 
changes  and  will  eliminate  duplicate 
filings. 


Because  these  minor  amendments 
only  reflect  organizational  changes,  the 
notice  and  comment  provisions  of  the 
Administrative  Procedures  Act  do  not 
apply  pursuant  to  5  U.S.C.  553(b)(A). 
The  amendment  is  effective  on 
publication  in  the  Federal  Register. 
Good  cause  exists  to  dispense  with  the 
usual  30-day  delay  in  the  effective  date 
because  this  amendment  is  of  a  minor 
and  administrative  nature,  dealing  with 
the  NRC's  organization. 

Environmental  Impact  Categorical 
Exclusion 

NRC  has  determined  that  this  final 
rule  is  the  type  of  action  described  in 
categorical  exclusion  10  CFR  51.22 
(c)(2).  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  this  final  rule. 

Paperwork  Reduction  Act  Statement 

This  final  rule  decreases  the  biu-den 
on  licensees  to  eliminate  the  submittal 
of  multiple  copies  of  reports  to  the  NRC 
Regional  Administrator  and  the 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards  for  10  CFR 
72.44(f)  and  72.186(b).  The  public 
burden  reduction  for  this  information 
collection  is  estimated  to  average  0.20 
hour(s)  per  request.  Because  the  burden 
for  this  information  collection  is 
insignificant.  Office  of  Management  and 
Budget  (OMB)  clearance  is  not  required. 
Existing  requirements  were  approved  by 
the  Office  of  Management  and  Budget, 
approval  number  3150-0132. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  niunber, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

List  of  Subjects 

lOCFRPartl 

Organization  and  functions 
(Government  Agencies). 

10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties,  Licensed  material,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Occupational  safety  and 
health,  Packaging  and  containers. 
Radiation  protection.  Reporting  and 
recordkeeping  requirements,  Source 
material.  Special  nuclear  material. 
Waste  treatment  and  disposal. 

10  CFR  Part  34 

Criminal  penalties,  Packaging  and 
containers,  Radiation  protection. 
Radiography,  Reporting  and 
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recordkeeping  requirements,  Scientific 
equipment.  Security  measures. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accoiuiting.  Nuclear 
materials.  Packaging  and  containers,     ■ 
Radiation  protection,  Reporting  and 
recordkeeping  requirements,  Scientffic 
equipment.  Security  measures.  Special 
nuclear  material. 

10  CFR  Part  71 

Criminal  penalties.  Hazardous 
materials  transportation,  Nuclear 
materials,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  72 

Administrative  practice  and. 
procediue.  Criminal  penalties. 
Manpower  training  programs.  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements,  Secimty  measiues.  Spent 
fuel,  Whisdeblowing. 

10  CFR  Part  73 

Criminal  penalties,  Export,  Hazardous 
materials  transportation.  Import, 
Nuclear  materials.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended, 
the  Energy  Reorganization  Act  of  1974, 
as  amended,  and  5  U.S.C.  552  and  553, 
NRC  is  adopting  the  following 
amendments  to  10  CFR  Parts  1,  20,  34, 
70,  71,  72,  and  73. 

PART  1— STATEMENT  OF 
ORGANIZATION  AND  GENERAL 
INFORMATION 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  Sees.  23, 161, 68  Stat.  925,  948, 
as  amended  (42  U.S.C.  2033,  2201);  sec.  29, 
Pub.  L.  85-256,  71  Stat.  579.  Pub.  L.  95-209, 
91  Stat.  1483  (42  U.S.C.  2039);  sec.  191,  Pub. 
L.  87-615.  76  Stat.  409  (42  U.S.C.  2241);  sees. 
201,  203.  204,  205,  209.  88  Stat.  1242, 1244, 
1245, 1246. 1248.  a^^amended  (42  U.S.C. 
5841.  5843,  5844.  5845.  5849);  5  U.S.C.  552, 
553;  Reorganization  Plan  No.  1  of  1980, 45 
FR  40561.  June  16. 1980. 

§132    (Amended] 

2.  In  §  1.32(b),  remove  the  words  "the 
Office  for  Analysis  and  Evaluation  of 
Operational  Data,"  and  add  in  their 
place  the  words  "Incident  Response 
Operations,". 


PART  20-STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

3.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  Sees.  53.  63.  65.  81. 103, 104. 
161,  182,  186,  68  Stat.  930.  933.  935,  936, 
937,  948,  953,  955,  as  amended,  sec.  1701, 
106  Stat.  2951.  2952.  2953  (42  U.S.C.  2073. 
2093,  2095.  2111,  2133.  2134.  2201,  2232, 
2236.  22970.  sees.  201.  as  amended,  202,206, 
88  Stat.  1242.  as  amended,  1244. 1246  (42 
U.S.C.  5841.5842,  5846). 

§20.2201    [Amended] 
V 

4.  In  §  20.2201(a)(2)(ii),  revise  the 
telephone  number  for  the  NRC 
Operations  Center  from  "301-951- 
0550"  to  "(301)-816-5100." 

PART  34— UCENSES  FOR 
RADIOGRAPHY  AND  RADIATION 
SAFETYREQUIREMENTS  FOR 
RADIOGRAPHIC  OPERATIONS 

5.  The  authority  citation  for  Part  34 
continues  to  read  as  follows: 

Authority:  Sees.  81. 161. 182. 183, 68  Stat. 
935.  948.  953,  954,  as  amended  (42  U.S.C. 
2111,  2201,  2232.  2233);  sec.  201.  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841).  Section 
34.45  also  issued  under  sec.  206.  88  Stat. 
1246.  (42  U.S.C.  5846). 

§34.101    [Amended] 

6.  In  §  34.101(a),  remove  the  words 
"Office  for  Analysis  and  Evaluation  of 
Operational  Data,"  and  add  in  their 
place  the  words  "Incident  Response 
Operations,". 

PART  70— DOMESTIC  UCENSING  OF 
SPEaAL  NUCLEAR  MATERIAL 

7.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53. 161. 182, 183.  68 
Stat.  929,  930,  948,  953,  954,  as  amended, 
see.  234.  83  Stat.  444.  as  amended  (42  U.S.C. 
2071,  2073,  2201,  2232,  2233,  2282,  2297f); 
sees.  201,  as  amended,  202,  204.  206.  88  Stat. 
1242,  as  amended.  1244, 1245. 1246  (42 
U.S.C.  5841.  5842.  5845.  5846).  Sec.  193. 104 
Stat.  2835  as  amended  by  Pub.L.  104-134. 
110  Stat.  1321. 1321-349  (42  U.S.C.  2243). 
Sections  70.1(c)  and  70.20a(b)  also  issued 
under  sees.  135. 141.  Pub.  L.  97-425,  96  Stat. 
2232,  2241  (42  U.S.C.  10155,  10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601,  see. 
10.  92  Stat.  2951  (42  U.S.C.  5851).  Section 
70.21(g]  also  issued  under  see.  122.  68  Stat. 
939  (42  U.S.C.  2152).  SeeUon  70.31  also 
issued  under  see.  57d,  Pub.  L.  93-377,  88 
Stat.  475  (42  U.S.C.  2077).  Sections  70.36  and 
70.44  also  issued  under  see.  184,  68  Stat.  954, 
as  amended  (42  U.S.C.  2234).  Section  70.81 
also  issued  under  sees.  186. 187.  68  Stat.  955 
(42  U.S.C.  2236,  2237).  Section  70.82  also 
issued  under  sec.  108,  68  Stat.  939.  as 
amended  (42  U.S.C.  2138), 


§70.20b    [Amended] 

8.  Section  70.20b  is  amended  as 
follows: 

a.  In  paragraphs  (f)(1)  and  (g)(1), 
remove  the  words  "Division  of 
Industrial  and  Medical  Nuclear  Safety," 
and  add  in  their  place  the  words 
"Director.  Spent  Fuel  Project  Office,". 

b.  In  paragraph  (f)(2)(ii),  remove  the 
words  "Division  of  Industrial  and 
Medical  Nuclear  Safety  has  been 
notified  by  telephone  at  (301)  415- 
7197."  and  add  in  their  place  the  words 
"Director.  Spent  Fuel  Project  Office  has 
been  notified  by  telephone  at  (301)  415- 
8500,". 

c.  In  paragraph  (f)(2)(iii),  remove  the 
words  "Division  of  Industrial  and 
Medical  Nuclear  Safety  will  be  notified 
by  telephone  at  (301)  415-7197."  and 
add  in  their  place  the  words  "Director, 
Spent  Fuel  Project  Office  has  been 
notified  by  telephone  at  (301)  415- 
8500,". 

PART  71— PACKAGING  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL 

9.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  Sees.  53,  57,  62,  63.  81.  161, 
182.  183.  68  Stat.  930,  932.  933,  935,  948. 
953,  954,  as  amended,  sec.  1701, 106  Stat. 
2951.  2952.  2953  (42  U.S.C.  2073.  2077.  2092, 
2093.  2111,  2201.  2232,  2233,  2297f):  sees. 
201.  as  amended.  202,  206.  88  Stat.  1242.  as 
amended.  1244,  1246  (42  U.S.C.  5841.  5842, 
5846).  Section  71.97  also  issued  under  sec. 
301,  Pub.  L.  96-295.  94  Stat.  789-790. 

§71.1    [Amended] 

10.  In  §  71.1(a),  remove  the  words 
"Office  of  Nuclear  Material  Safety  and 
Safeguards,"  and  add  in  their  place  the    ■ 
words  "Spent  Fuel  Project  Office.". 

§71.5    [Amended] 

11.  In  §  71.5(b),  remove  the  words 
"Office  of  Nuclear  Material  Safety  and 
Safeguards."  and  add  in  their  place  the 
words  "Spent  Fuel  Project  Office.". 

§71.12    [Amended] 

12.  hi  §  71.12(c)(3).  remove  the  words 
"Office  of  Nuclear  Material  Safety  and 
Safeguards,"  and  add  in  their  place  the 
words  "^pent  Fuel  Project  Office.". 

§71.93    [Amended] 

13.  In  §  71.93(c),  remove  the  words 
"Administrator  of  the  appropriate  NRC 
Regional  Office  listed  in  appendix  A  of 
part  73  of  this  chapter,"  and  add  in  their 
place  the  words  "Director,  Spent  Fuel 
Project  Office,". 

§71.95    [Amended] 

14.  to  §  71.95,  remove  the  words 
"Office  of  Nuclear  Material  Safety  and 
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Safeguards,"  and  add  in  their  place  the 
words  "Spent  Fuel  Project  Office,". 

§71.97    [Amended] 

15.  In  §  71.97(c)(1),  remove  the  words" 
"Administrator  of  the  appropriate  NRC 
Regional  Office  listed  in  appendix  A  to 
part  73  of  this  chapter."  and  add  in  their 
place  the  words  "Director,  Spent  Fuel 
Project  Office.". 

15a.  In  §  71.97(f)(1),  remove  the  words 
"Administrator  of  the  appropriate  NRC 
Regional  Office  listed  in  appendix  A  of 
part  73  of  this  chapter."  and  add  in  their 
place  the  words  "Director,  Spent  Fuel 
Project  Office.". 

§71.101    [Amended]  I 

16.  In  §  71.101(c)  and  (f),  remove  the 
words  "Office  of  Nuclear  Material 
Safety  and  Safeguards,"  and  add  in  their 
place  the  words  "Spent  Fuel  Project 
Office,". 

PART72-4JCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

17.  The  authority  citation  for  Part  72 
continues  to  read  as  follows: 

Authority:  Sees.  51.  53,  57.  62.  63,  65,  69. 
81.  161.  182,  183, 184,  186.  187,  189,  68  Stat. 
929.  930.  932,  933,  934,  935.  948,  953,  954, 
955.  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2071.  2073,  2077,  2092, 
2093,  2095,  2099,  2111,  2201,  2232,  2233. 
2234,  2236,  2237,  2238.  2282);  sec.  274.  Pub. 
L.  86-373,  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201.  as  amended,  202,  206. 
88  Stat.  1242.  as  amended.  1244. 1246  (42 
U.S.C.  5841,  5842.  5846);  Pub.  L.  95-601,  sec. 
10, 92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  sec.  7902, 106  Stat.  3123  (42  U.S.C. 
5851);  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131. 132. 133,  135, 
137. 141,  Pub.  L.  97-425,  96  Stat.  2229,  2230. 
2232.  2241.  sec.  148.  Pub.  L.  100-203. 101 
Stat.  1330-235  (42  U.S.C.  10151, 10152. 
10153, 10155, 10157, 10161, 10168).  Section 
72.44(g)  also  issued  imder  sees.  142(b)  and 
148(c),  (d).  Pub.  L.  100-203, 101  Stat.  1330- 
232, 1330-236  (42  U.S.C.  10162(b),  10168(c). 
(d)).  Section  72.46  also  issued  luder  sec.  189, 
68  Stat.  955  (42  U.S.C.  2239);  sec.  134,  Pub. 
L.  97-425,  96  Stat.  2230  (42  U.S.C.  10154). 
Secticm  72.96(d)  also  issued  under  sec. 
145(g),  Pub.  L.  100-203. 101  Stat.  1330-235 
(42  U.S.C.  10165(g)).  Subpart  J  also  issued 
under  sees.  2(2),  2(15).  2(19).  117(a),  141(h), 
Pub.  L.  97-425,  96  Stat.  2202,  2203,  2204, 
2222.  2224  (42  U.S.C.  10101, 10137(a), 
10161(h)).  Subparts  K  and  L  are  also  issued 
under  sec.  133,  98  Stat.  2230  (42  U.S.C. 
10153)  and  sec.  218(a),  96  Stat.  2252  (42 
U.S.C.  10198). 

§72.16   [Amended] 

18.  In  §  72.16(a),  remove  t)ie  words 
"Division  of  Industrial  and  Medical 
Nuclear  Safety,"  and  add  in  their  place 
the  words  "Spent  Fuel  Project  Office.". 


§72.44    [Amended] 

19.  In  §  72.44(f),  remove  the  words 
"appropriate  NRC  Regional  Office 
specified  in  appendix  A  to  part  73  of 
this  chapter  with  a  copy  to  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,"  and  add  in  their  place  the 
words  "Director,  Spent  Fuel  Project 
Office.". 

§72.186    [Amended] 

20.  In  §  72.186(b)  remove  the  words 
"Regional  Administrator  of  the 
appropriate  NRC  Regional  Office 
specified  in  appendix  A  of  part  73  of 
this  chapter,  with  a  copy  to  the  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,"  and  add  in  their  place  the 
words  "Director,  Spent  Fuel  Project 
Office,". 

PART  73— PHYSICAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

21.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  Sees.  53, 161.  68  Stat.  930.  948, 
as  amended,  sec.  147,  94  Stat.  780  (42  U.S.C. 
2073.  2167.  2201);  sec.  201,  as  amended,  204, 
88  Stat.  1242,  as  amended,  1245.  sec.  1701, 
106  Stat.  2951.  2952,  ^953  (42  U.S.C.  5841, 
5844.  2297f).  Section  73.1  also  issued  under 
sees.  135.  141,  Pub.  L.  97-425,  96  Stat.  2232, 
2241  (42  U.S.C,  10155. 10161).  Section 
73.37(f)  also  issued  under  sec.  301,  Pub.  L. 
96-295.  94  Stat.  789  (42  U.S.C.  5841  note). 
Section  73.57  is  issued  under  sec.  606,  Pub. 
L.  99-399,  100  Stat.  876  (42  U.S.C.  2169). 

§73.26    [Amended] 

22.  In  §  73.26(i)(6),  remove  the  words 
"appropriate  Nuclear  Regulatory 
Commission  Regional  Office  listed  in 
appendix  A  of  this  part"  and  add  in 
their  place  the  words  "Director,  Spent 
Fuel  Project  Office". 

§73.27    [Amended] 

23.  In  §  73.27(b)  in  the  first,  second, 
and  fourth  sentences  remove  the  words 
"Administrator  of  the  appropriate 
Nuclear  Regxilatory  Commission 
Regional  Office  listed  in  appendix  A" 
and  add  in  their  place  the  words 
"Director,  Spent  Fuel  Project  Office".  In 
the  third  sentence  remove  the  words 
"Administrator  of  the  appropriate 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  appendix  A  of 
this  part,"  and  add  in  their  place  the 
words  "Director,  Spent  Fuel  Project 
Office,". 

§73.67    [Amended] 

24.  In  §  73.67(e)(7)(ii).  remove  the 
words  "Administrator  of  the  appropriate 
Nuclear  Regidatory  Conunission 
Regional  Office  listed  in  appendix  A" 
and  add  in  their  place  the  words 
"Director,  Spent  Fuel  Project  Office". 


§73.71    [Amended] 

25.  In  §  73.71(a)(4),  remove  the  words 
"  appropriate  NRC  Regional  Office 
listed  in  appendix  A  to  this  part."  and 
add  in  their  place  the  words  "Director. 
Spent  Fuel  Project  Office.". 

§73.72    [Amended] 

26.  Section  73.72  is  amended  as 
follows: 

a.  In  paragraph  (a)(1),  remove  the 
words  "Division  of  Industrial  and 
Medical  Nuclear  Safety,"  and  add  in 
their  place  the  words  "Director,  Spent 
Fuel  Project  Office,". 

b.  In  paragraphs  (a)(4)  and  (a)(5), 
remove  the  words  "Division  of 
Industrial  and  Medical  Nuclear  Safety 
by  telephone  at  301-  415-7197"  and 
add  in  their  place  the  words  "Director, 
Spent  Fuel  Project  Office  by  telephone 
at  (301)  415-8500". 

§73.73    [Amended] 

27.  Section  73.73  is  amended  as 
follows: 

a.  In  paragraph  (a)(1),  remove  the 
words  "Division  of  Industrial  and 
Medical  Nuclear  Safety,"  and  add  in 
their  place  the  words  "Director,  Spent 
Fuel  Project  Office,". 

b.  In  paragraph  (b),  remove  the  words 
"Division  of  Industrial  and  Medical 
Nuclear  Safety  at  301-415-7197."  and 
add  in  their  place  the  words  "Director, 
Spent  Fuel  Project  Office  at  (301)415- 
8500.". 

§73.74    [Amended] 

28.  Section  73.74  is  amended  as 
follows: 

a.  In  paragraph  (a)(1),  remove  the 
words  "Division  of  Industrial  and 
Medical  Nuclear  Safety,"  and  add  in 
their  place  the  words  "Director,  Spent 
Fuel  Project  Office,". 

b.  In  paragraph  (b),  remove  the  words 
"Division  of  Industrial  and  Medical 
Nuclear  Safety  at  301-415-7197."  and 
add  in  their  place  the  words  "Director, 
Spent  Fuel  Project  Office  at  (301)  415- 
8500.". 

Appendix  A  to  Part  73    [Amended]  - 

29.  In  appendix  A  to  Part' 73,  under 
the  ADDRESSES  column,  remove  the 
words  "Office  for  Analysis  and  ' 
Evaluation  of  Operational  Data."  and 
add  in  their  place  the  words  "Incident 
Response  Operations.". 

Dated  at  Rockville,  Maryland,  this  10th  day 
of  January,  2002. 

For  the  Nuclear  Regulatory  Commission. 
William  D.  Travers, 
Executive  Director  for  Operations. 
IFR  Doc.  02-1721  Filed  1-24-02;  8:45  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Federal  Houaing  Enterprlae 
Overalght 

12  CFR  Part  1777 
RIN  2550-AA12 

Prompt  Superviaory  Reaponae  and 
Corrective  Action 

AGENCY:  Office  of  Federal  Housing 
Enterprise  Oversight,  HUD. 
ACTION:  Final  rule. 

summary:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  is  issuing 
a  final  rule  to  set  forth  the  procediues 
by  which  OFHEO  administers  the 
Federal  Housing  Enterprises  Financial 
Safety  and  Soundness  Act  of  1992. 
imder  which  OFHEO  takes  prompt 
corrective  action  in  response  to 
specified  declines  in  the  capital  leveb 
of  the  Federal  National  Mortgage 
Association  (Fannie  Mae)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  (collectively, 
the  Enterprises).  The  rule  also 
implements  a  system  of  prompt 
supervisory  responses  to  be  taken 
whenever  developments  internal  or 
external  to  an  Enterprise,  as  identified 
by  the  agency  on  a  case-by-case  basis, 
may  warrant  special  supervisory  review 
by  OFHEO.  The  initiation  of  a  special 
supervisory  review  pursuant  to  such  a 
procedure  does  not  of  itself  indicate  that 
an  Enterprise  is  in  an  imsoimd 
condition;  rather,  it  means  only  that 
OFHEO  is  undertaking  a  focused 
inquiry  to  ascertain  the  likely 
consequences  of  a  particular 
development  or  developments  for  the 
Enterprise. 

EFFECTIVE  DATE:  February  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alfred  M.  Pollard,  General  Coimsel, 
(202)  414-3788  or  David  W.  Roderer, 
Deputy  General  Counsel,  (202)  414- 
6924  (not  toll-free  nxunbers).  1700  G 
Street  NW,  Fomlh  Floor,  Washington. 
DC  20552.  The  tel^hone  number  for 
the  Telecommunications  Device  for  the 
Deaf  is:  (800)  877-8339  (TDD  only). 
SUPPLEMENTARY  INFORMATION: 

Badcgroond 

Title  Xm  of  the  Housing  and 
Commmiity  Development  Act  of  1992, 
Public  Law  102-550,  entitled  the 
Federal  Housing  Enterprises  Financial 
Safety  and  Soundness  Act  of  1992  (1992 
Act),  established  OFHEO.  OFHEO  is  an 
independent  office  within  the 
Department  of  Housing  and  Urban 
Development  with  responsibility  for 


ensuring  that  the  Enterprises  are 
adequately  capitalized  and  operate 
safely  and  in  conformity  to  tl^e 
requirements  of  applicable  statutes, 
rules  and  regulations,  including  their 
respective  charter  acts.^  The  Enterprises 
were  established  to  effect  specific  public 
purposes  imder  Federal  law,  including 
the  provision  of  liquidity  to  the 
residential  mortgage  market  and  the 
promotion  of  the  availability  of 
mortgage  credit  benefiting  low-  and 
moderate-income  families  and  areas  that 
are  imderserved  by  lending 
institutions.2 

The  enumerated  statutory  authorities 
of  the  Director  explicitly  include  the 
authority  to  issue  rules  to  cany  out  the 
duties  of  the  Director,  ^  as  well  as  other 
broad  supervisory  powers  essentially 
similar  to  those  of  the  Federal  bank 
regulatory  agencies.  OFHEO  is 
empowered  to  conduct  examinations  of 
the  Enterprises;  to  require  the 
Enterprises  to  provide  reports;*  to 
establish  capital  standards  for  the 
Enterprises;^  and,  in  appropriate 
circumstances,  to  exercise 
administrative  enforcement  authority. 
OFHEO's  range  of  enforcement 
authorities  include,  among  other  things, 
the  power  to  issue  temporary  and 
permanent  cease  and  desist  orders  to  an 
Enterprise  or  its  executive  officers  or 
directors,  and  to  otherwise  sanction  or 
impose  civil  money  penalties  when 
appropriate.^  OFHEO's  enforcement 
regime,  addressing  the  scope  of  these 
authorities  and  the  applicable  rules  of 
practice  and  procedure,  is  set  forth  in  . 
part  1780  of  OFHEO's  regulations.^ 

ta  addition,  subtitle  B  of  the  1992  Act 
requires  OFHEO  to  estabUsh  certain 
capital  thresholds  for  the  Enterprises.^ 
The  statute  directs  OFHEO  to  assign 
capital  classifications  to  the  Enterprises 
based  on  those  capital  thresholds,  and 
authorizes  OFHEO  to  reclassify  an 
Enterprise  notwithstanding  the 
thresholds.^  An  Enterprise  that  is  not 


classified  as  "adequately  capitalized"  is 
required  to  obtain  OFHEO's  approval 
for,  and  carry  out,  a  formal  plan  to 
restore  the  Enterprise's  capital. 
Statutory  provisions  also  prohibit  an 
Enterprise  from  making  any  capital 
distribution  that  would  result  in  the 
Enterprise  not  meeting  the  capital 
thresholds,  absent  OFHEO's  approval, 
and  imposes  additional  restrictions  on 
capital  distributions  so  long  as  the 
Enterprise  is  not  classified  as  adequately 
capitalized?  An  Enterprise  that  is  not 
classified  as  adequately  capitalized  may 
also  be  subject  to  a  variety  of  regulatory 
limitations  and  restrictions  as  deemed 
to  be  appropriate  bv  OFHEO.'" 

On  April  10,  2001,  OFHEO  published 
a  notice  of  proposed  rulemaking  at  66 
FR  18694  seeking  public  comment  on  a 
proposal  to  issue  a  nUe  describing  the 
scope  of  the  actions  the  agency  is 
authorized  to  take  under  certain  prompt 
corrective  action  statutory  provisions 
applicable  to  the  Enterprises  at  12 
U.S.C.  4614  through  4618,  4619(b) 
through  (e),  4622  and  4623,  as  well  as 
the  procedures  by  which  such  actions 
will  be  carried  out.  OFHEO  also  sought 
public  comment  on  adopting  a  proposed 
prompt  supervisory  response  procedure, 
separate  from  the  capital-based  prompt 
corrective  action  regime,  under  which 
OFHEO  proposed  to  monitor  various 
supervisory  concerns  in  addition  to  an 


« 12  U.S.C.  4513(a).  See  also  12  U.S.C.  4513(b)(1)- 
(5),  4517.  4521(a)(2)-(3).  463Ka)(3).  4636(a)(1). 

^  See  Federal  Home  Loan  Mortgage  Corporation 
Act.  12  U.S.C.  1451  etseq.:  Federal  National 
Mortgage  Association  Charter  Act,  12  U.S.C.  1716 
et  seq.;  1992  Act  at  12  U.S.C.  4561-4567. 4562  note. 

3 12  U.S.C.  4513(b)(1). 

« 12  U.S.C.  4514, 4517, 1456(c),  1723a(k). 

'12  U.S.C.  4611-4614. 

6  12  U.S.C.  4631-4641. 

'  12  CFR  part  1780:  see  66  FR  18040  (April  5. 
2001)(OFHEO  final  rule  amending  purpose  and 
scope  section  pf  part  1780,  to  summarize  agency's 
statutory  enforcement  powers). 

'See  12  U.S.C.  4614-4619,  4622,  4623. 

9  Subtitle  B  of  the  1992  Act  directs  OFHEO  to 
classify  the  Enterprises  into  one  of  four  capital 
classifications  ("adequately  capitalized," 
"undercapitalized,"  "significantly 
undercapitalized."  or  "critically 
undercapitalized."),  based  on  the  level  of  capital 


maintained  by  the  Enterprise.  For  these  purposes. 
OFHEO  assesses  the  Enterprises'  capital  by 
reference  to  two  standards.  The  first  capital 
standard  is  based  on  ratios  of  core  capital 
instruments  to  on  balance  sheet  assets  and  off 
l>alance  sheet  obligations.  The  ratios  are  set 
according  to  percentages  contained  in  12  U.S.C. 
4612  and  4613,  subject  to  certain  adjustments  by 
OFHEO,  and  calculated  in  accordance  with 
guidance  from  OFHEO  under  part  1750  of  OFHEO's 
regulations  (12  CFR  Part  1750).  The  statute  provides 
for  a  "minimum  capital"  level  based  on  these  ratios, 
as  well  as  a  "critical  capital"  level,  based  on  lower 
ratios,  that  triggers  additional  enforcement 
requirements  and  authorities  under  subtitle  B  of  the 
1992  Act.  The  other  capital  standard  is  risk-based. 
On  September  13,  2001,  OFHEO  published  a  final 
rule  amending  12  CFR  Part  1750  to  implement  this 
capital  standard.  66  FR  47729.  Rather  than  applying 
leverage  ratios,  this  risk-based  capital  standard 
requires  the  Enterprises  to  hold  sufficient  total 
capital  to  maintain  a  positive  capital  position 
diiring  a  hypothetical  ten-year  stress  period 
characterized  by  statutorily  prescritied  stressful 
credit  conditions  and  large  movements  in  interest 
rates,  plus  an  additional  amount  to  cover 
management  and  operations  risk.  As  directed  by  12 
U.S.C.  461 1 ,  OFHEO  has  developed  a  stress  test 
which,  when  applied  to  an  Enterprise's  tiook  of 
business,  will  project  the  amount  of  total  capital 
that  would  be  necessary  to  survive  the  stresses 
described  in  the  statute  during  the  stress  period. 
However,  as  provided  in  12  U.S.C.  4614(d)  and 
4615(c),  OFHEO  is  not  to  include  consideration  of 
an  Enterprise's  total  capital  during  the  classification 
process,  until  September  13,  2002. 

'"  For  a  more  detailed  description  of  the  prompt 
corrective  action  provisions  of  subtitle  B  of  the  1992 
Act.  see  66  FR  18696-18698  (April  10, 
2001)(OFHEO's  NPR  on  prompt  supervisory 
response  and  PCA). 
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Enterprise's  capital  classification,  and  to 
pursue  early  action  by  an  Enterprise  to 
preclude  losses  or  possible  losses,  or  to 
address  particular  threats  to  safety  and 
soundness.  The  proposed  procedure 
would  be  part  of  oniEO's  ongoing 
supervisory  program  that  includes 
monitoring  and  examination  of 
Enterprise  activities  on  a  continuous 
basis.  The  prompt  supervisory  response 
approach  would  complement  and  not 
supplant  ongoing  review  programs. 
Similar  to  the  procedures  imder  the 
capital-based,  prompt  corrective  action 
regime,  as  proposed  the  prompt 
supervisory  response  provision  would 
have  established  a  set  of  "tripwires," 
looking  to  specificaUy  enumerated 
developments  proposed  to  be 
appropriate  junctures  for  a  supervisory 
review  to  ascertain  the  financial  or 
operational  consequences  of  such 
developments  upon  the  Enterprise. 
Under  the  proposal,  the  occasion  of  a 
specified  tripwire  event  or  condition 
would  have  triggered  an  automatic 
supervisory  response  by  OFHEO. 

OFHEO  received  comments  on  these 
proposals  from  Fannie  Mae,  Freddie 
Mac,  and  one  former  senior  government 
official.  The  tlsee  commenters 
questioned  the  need  for  the  prompt 
supervisory  response  regime.  They 
similarly  asserted  that,  since  OFHEO 
already  conducts  continuous  and 
comprehensive  on-site  supervision  of 
the  Enterprises  and  can  work  with  the 
Enterprises  informally  to  resolve  any 
significant  supervisory  issues  that  arise, 
the  prompt  supervisory  response 
approach  would  add  nothing  to 
OFHEO's  ability  to  exercise  supervisory 
oversight  for  the  Enterprises. 

The  prompt  supervisory  response 
approach  reflects  OFHEO's  commitment 
to  use  a  broad-based  method  to 
effectuate  early  identification  of  and 
supervisory  action  regarding  potentially 
adverse  developments  or  conditions 
affecting  the  Enterprises,  by  moving 
beyond  the  capital-based  focus  of 
prompt  corrective  action  in  appropriate 
circumstances.  The  prompt  supervisory 
response  approach  mandates  no  specific 
conduct  by  the  Enterprises;  indeed,  the 
need  for  action  is  to  be  ascertained  on 
a  case-by-case  basis.  In  those  instances 
in  which  the  Enterprise  has  already 
undertaken  appropriate  steps,  OFHEO 
anticipates  that  no  additional  action 
will  be  necessary.  The  approach  also 
increases  the  transparency  at  the 
procedures  and  analytical  framework 
OFHEO  is  to  use  in  such  matters.  The 
role  of  OFHEO  to  ensure  the  safety  and 
soundness  of  the  Enterprises  is  not 
restricted  to  examination  and  capital 
monitoring  functions  on  the  one  hand 
and  to  an  enforcement  or  prompt 


corrective  action  procedures  on  the   ' 
other.  OFHEO's  duty  to  ensure  the 
Enterprises  are  adequately  capitalized 
and  operate  safely  *  ^  means  that  the 
agency  is  charged  by  Congress  to  act  to 
ensure  the  safety  and  soundness  of  the 
Enterprises  at  all  points  on  the 
supervisory  spectrum  between 
examination  and  enforcement.  **  Thus, 
OFHEO  is  also  charged  with  ensuring 
that  each  Enterprise  acts  prudently  in 
dealing  with  perceived  problems  as  they 
emerge. 

OFHEO  has  taken  the  comments 
provided  into  consideration  and  is  now 
issuing  a  final  rule,  with  several 
modifications.  In  formulating  Subpart 
A,  the  final  prompt  supervisory 
response  nde,  OFHEO  has  adopted  a 
less  rigid  approach  to  identify 
developments  warranting  specific 
supervisory  response  under  the  rule, 
while  the  supervisory  response  process 
set  out  in  the  rule  has  been  adopted  as 
proposed,  without  substantive  change. 
OFHEO  has  also  made  certain 
modifications  to  Subpart  B,  the  prompt 
corrective  action  provisions  of  the  rule. 
The  final  rule,  along  with  the  comments 
and  modifications,  are  described  below. 

Prompt  Supervisory  Response 
Provisions  of  the  Proposed  Rule 

Subpart  A  establishes  a  system  of 
prompt  supervisory  response  to  be  taken 
when  developments  internal  or  external ' 
to  an  Enterprise,  as  identified  by 
OFHEO,  warrant  special  supervisory 
review.  In  order  to  provide  a  broad  early 
intervention  regime  that  addresses  both 
capital-related  and  non-capital-related 
supervisory  concerns,  the  rule  describes 
how  OFHEO  may  initiate  specified 
prompt  supervisory  responses  to 
address  non-capital  considerations  that 
are  outside  the  primary  focus  of  the 
prompt  corrective  action  regime,  of 
Subpart  B. 

Authority.  Purpose,  and  Scope 

In  their  comments,  each  Enterprise 
asserted  that  the  prompt  supervisory 
response  rule,  as  proposed,  exceeded 
OFHEO's  statutory  authority,  and 
should  be  wholly  withdrawn.  The 
rule — as  proposed,  and  as  adopted  in 
final  form  here — contemplates  that  a 
letter  be  issued  directing  an  Enterprise 
to  respond  to  OFHEO's  inquiry  or  that 
OFHEO  may  require  an  Enterprise  to 
prepare  and  carry  out  an  acceptable 
action  plan.  The  Enterprises  argue  that 
this  procedure  would  bypass  specified 


"  See.  e.g..  12  U.S.C.  4513(a). 

•2  See.  e.g.,  12  U.S.C.  4513(b)(5)(OFHEO 
authorized  to  take  such  actions  and  perfonn  such 
functions  as  OFHEO  determines  necessary 
regarding  ■■  •   •   •  other  matters  relating  to  safety 
and  soundness"  (emphasis  added)). 


Statutory  thresholds  and  procedural 
protections  contained  in  the  1992  Act, 
under  which  OFHEO  may  only  issue 
cease  and  desist  orders  or  require 
capital  restoration  plans  in  certain 
narrowly  defined  circmnstances, 
pursuant  to  defined  due  process 
procedures.  Moreover,  the  Enterprises 
asserted  that  OFHEO  has  no  explicit 
statutory  mandate  to  establish  safety 
and  soimdness  standards  by  regidation 
or  otherguidance. 

As  OFHEO  discussed  in  the  preamble 
to  the  proposed  rule,  the  prompt 
supervisory  response  approach  is  ' 
simply  a  procediual  framework  through 
which  OFHEO  may  employ  its  current 
array  of  supervisory  tools  and  regulatory 
authority  to  confront  special  factual 
scenarios.  The  1992  Act,  at  12  U.S.C. 
4631(a)(3)(A),  sets  out  OFHEO's 
authority  to  order  an  Enterprise  to  cease 
and  desist  unsafe  or  unsoimd 
practices. ^3  gy  identifying  and  working 
with  an  Enterprise  to  eliminate 
perceived  unsafe  or  unsoimd  conditions 
or  practices  through  an  interactive 
supervisory  process,  such  as  is  reflected 
in  the  prompt  supervisory  response 
approach,  instead  of  resorting  directly  to 
an  adjudicative  enforcement  action, 
OFHEO  seeks  to  carry  out  its  oversight 
responsibilities  and  neither  exceeds  its 
statutory  authority  nor  circumvents  the 
procedural  scheme  contained  in  12 
U.S.C.  4631.  Any  subsequent  use  of 
formal  or  informal  enforcement 
procedures  will  be  dependent,  in  large 
part,  upon  Enterprise  action  to  address 
supervisory  concerns,  and  will  be 
undertaken  pinsuant  to  the  applicable 
statutory  procedures. 

OFHEO  rejects  assertions  that  the 
agency  has  no  explicit  statutory 
mandate  to  establish  safety  and 
soundness  standards  by  regulation  or 
guideline.  The  1992  Act,  at  12  U.S.C. 
4513,  particularly  12  U.S.C.  4513(b)(1) 
and  (b)(5),  explicitly  establishes  such 
authority  without  reservation.  More 
pertinently,  the  prompt  supervisory 
response  rule  does  not  establish 
supervisory  standards  or  specify 
remedies;  rather,  it  establishes  a 
supervisory  process. 

As  described  in  §  1777.1(a)  and 
1777.1(b)  of  the  fiiud  rule,  the  regidation 
is  being  issued  imder  OFHEO's  broad 
statutory  authority  to  take  such  actions 
as  the  Director  of  OFHEO  deems 
appropriate  to  ensure  thai  the 
Enterprises  operate  in  a  safe  and  soimd 


13  OFHEO  has  responded  to  Enterprise  challenges 
to  its  authority  to  institute  cease  and  desist 
proceedings  to  address  unsafe  or  unsound  practices. 
See  66  Fed.  Reg.  18040, 18041  (April  5,  2001) 
(discussion  of  Fannie  Mae's  and  Freddie  Mac's 
comments  on  OFHEO's  procedural  rules  for 
enforcement  actions). 
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manner,  together  with  OFHEO's 
reporting^*  and  examination  '^ 
authorities.  As  set  out  in  §  1777.1(b),  the 
purpose  of  subpart  A  of  the  rule  is  to 
fashion  an  early  intervention  regime  to 
address  matters  of  supervisory  concern 
to  OFHEO  imder  its  congressional 
mandate  in  addition  to  the  capital 
considerations  already  focused  upon  by 
the  prompt  corrective  action  regime. 
However,  as  stated  in  §  1777.1(b)  of  the 
final  rule,  OFHEO's  initiation  of  the 
procedures  imder  the  rule  does  not 
necessarily  indicate  that  an  unsound 
condition  exists;  rather,  the  final  rule  is 
consistent  with  the  process  that  OFHEO 
employs  in  reviewing  the  conduct  of  an 
Enterprise's  affairs  as  a  safety  and 
soundness  regulator.  The  possible 
supervisory  responses  described  below, 
including  a  supervisory  letter,  an  action 
plan,  or  a  notice  to  show  cause,  as  they 
might  be  used  under  the  rule,  do  not 
constitute  orders  under  the  1992  Act  for 
purposes  of  12  U.S.C.  4631  or  4636. 
They  are  simply  steps  in  a  predictable 
and  organized  process  under  which 
OFHEO  will  review  issues  and,  as 
necessary  and  appropriate,  provide 
supervisory  guidance  to  an  Enterprise. 

Developments  Prompting  Supervisory 
Response 

In  §  1777.10  of  the  proposed  rule, 
OFHEO  proposed  to  adopt  a  list  of  nine 
possible  developments  that  would  cause 
OFHEO  to  initiate.a  special  review 
imder  the  prompt  supervisory  response 
process.  The  proposed  list  included 
both  external  indicators  tied  to  market 
factors,  as  well  as  internal  indicators 
tied  to  factors  within  a  particular 
Enterprise.  The  Enterprises  submitted 
separate  comments  objecting  to  each  of 
the  nine  proposed  "triggers"  on  various 
grounds.  In  some  instances,  the 
Enterprises  agreed  that  occurrence  of  a 
particular  trigger  event  might  indicate  a 
potential  for  financial  difficulties  for  the 
Enterprise,  but  asserted  that  the 
proposed  triggers  generally  foiled  to  take 
into  account  countervailing  factors  that 
could  ameliorate  any  supervisory 
concern  about  a  particular  development. 
The  Enterprises  also  asserted  that  the 
proposed  triggers  focused  on  matters 
that  would  most  often  have  innocuous 
imderlying  causes,  and  would  likely 
have  already  been  subject  to 
identification  and  assessment  by  the 
Enterprises  and  by  OFHEO  prior  to  the 
time  that  a  prompt  supervisory  response 
inquiry  mi^t  be  initiated  under  the 
rule.  OFHEO  does  not  agree  with  the 
Enterprises'  conclusions.  OFHEO  does 
agree  that  ongoing  supervision  and 


examination  are  central  to  its  regulatory 
oversight,  and  OFHEO  notes  that 
ameliorative  actions  and  prudent 
planning  by  an  Enterprise  to  address  a 
particular  development  would  be 
relevant  to  a  supervisory  inquiry  or 
suggested  remedy  under  the  prompt 
supervisory  response  approach. 

The  final  version  of  §  1777.10  revises 
the  approach  of  the  proposed  rule.  In 
response  to  the  comments,  the  list  of 
developments  prompting  a  supervisory 
response  has  been  revised  by  deleting 
certain  proposed  developments  and  by 
retaining  others,  either  as  proposed  or 
with  modifications.  The  revised  list 
retains  proposed  §  1777.10(a)  (relating 
to  declines  in  the  Housing  Price  Index) 
and  proposed  paragraph  (j) , 
redesignated  as  paragraph  (e)  (as  to  the 
discretionary  authority  of  the  Director  to 
initiate  a  supervisory  letter  in  other 
circumstances).  The  final  rule  modifies 
§  1777.10(c)  to  provide  only  that 
changes  in  "publicly  reported"  net 
income  are  the  type  of  development 
addressed,  and  similarly  paragraph  (d) 
to  provide  only  that  changes  in 
"publicly  reported"  net  interest  margin 
are  the  type  of  development  addressed. 
The  final  rule  modifies  §  1777.10(d)  to 
raise  the  threshold  amount  of  change  in 
delinquent  loans  contemplated  under 
this  paragraph  from  one  half  of  one 
percent  to  one  percent,  more 
appropriately  defining  the  point  that 
prompts  a  supervisory  response.  Based 
on  comments  received,  the  final  rule 
does  not  include  earlier  proposed 
paragraphs  (b)  (relating  to  interest  rate 
risk  measures),  (f)  (matters  related  to 
equity  calculations),  (g)  (matters  related 
to  data  system  operational  problems), 
(h)  (matters  related  to  external  auditor 
changes)  and  (i)  (matters  related  to 
board  meetings).  The  deletion  of  those 
paragraphs  does  not  preclude  their 
consideration  as  developments  that 
might  merit  a  supervisory  response 
either  under  routine  examination  and 
supervision  procedures  of  OFHEO  or 
under  the  discretionary  authority 
retained  by  the  Director,  under 
redesignated  subsection  (e).*^  OFHEO 
will  continue  to  review  and  refine  the 
list  of  early  warning  indicators  and  to 
identify  additional  developments  that 
may  signal  a  significant  possibility  of 
difficulties  so  as  to  warrant  a  prompt 
supervisory  response. 


"12  U.S.C.  4514. 1456(c).  1723a(k). 
'S12U.S.C4517. 


»e  Redesignated  §  1777.10(e)  provides  that  a 
supervisory  response  may  be  initiated  upon  the 
occurrence  of  "la)ny  other  development,  including 
conduct  of  an  activity  by  an  Enterprise,  that  OFHEO 
determines  in  its  discretion  presents  a  risk  to  the 
safety  and  soundness  of  the  Enterprises  or  is  a 
possible  violation  of  applicable  law.  regulation,  or 
order." 


In  their  comments,  both  Enterprises 
noted  that  proposed  §  1777.10  (j), 
redesignated  (e)  in  the  final  rule,  would 
be  sufficient  to  encompass  all  of  the 
possible  developments  with  which 
OFHEO  was  concerned  under  proposed 
§  1777.10.  In  addition,  Freddie  Mac 
noted  that  proposed  §  1777.10  (j)  most 
closely  approximates  OFHEO's  existing 
oversight  practices  because  it 
incorporates  discretionary  elements  and 
implicitly  suggests  that  OFHEO  will 
consider  the  context  of  particular 
developments  before  initiating  the 
prompt  supervisory  response  process. 
Under  §  1777.10  (e)  of  tiie  final  rule,  the 
Director  of  OFHEO  has  the  discretion  to 
initiate  the  prompt  supervisory  response 
process  whenever  he  or  she  is 
concerned  about  a  development  or 
condition  relating  to  an  Enterprise's 
safety  and  soundness,  regardless  of 
whether  it  has  manifested  an  impact  on 
the  Enterprise's  capital  level. 
Developments  and  conditions  of 
concern  to  the  Director  under  §  1777.10 
(e)  might  be  detected  by  OFHEO  in 
connection  with  an  examination  of  the 
Enterprises,  or  in  some  other  manner  as 
the  agency  conducts  its  continuous 
supervisory  and  oversight  functions. 

Supervisory  Response 

Section  1777.11  of  the  final  rule  sets 
out  the  various  forms  of  supervisory 
response  that  may  be  taken  under  the 
regulation.  As  noted  earlier,  all  elements 
of  the  response  process  are  recognized 
and  existing  elements  of  OFHEO's 
oversight  authorities.  The  final  rule 
adopts  the  approach  of  the  proposal 
with  only  conforming  changes  and  one 
clarification.  Under  the  procediu«s  set 
forth  under  the  final  rule,  there  are 
several  levels  of  response. 

In  each  case,  OFHEO  is  to  initiate  a 
Level  I  supervisory  action  under 
§  1777.11(a)  within  five  days  of 
OFHEO's  determination  under  §  1777.10 
that  a  development  or  condition 
warrants  supervisory  response.  The 
Enterprise  will  receive  a  supervisory 
letter  advising  the  Enterprise  that 
OFHEO  has  begun  the  prompt 
supervisory  response  process  to  address 
the  development  or  condition  and 
setting  forth  such  other  information  and 
specific  directions  as  the  Director  deems 
appropriate  in  light  of  the 
circumstances.  For  example,  OFHEO 
may  direct  the  Enterprise  to  provide 
information  about  the  situation,  to 
respond  to  OFHEO's  specific  questions 
or  concerns,  to  take  corrective  or 
remedial  action,  or  other  preventative 
action  as  deemed  appropriate. 

Based  on  the  Enterprise's  response  to 
the  supervisory  letter  and  other  relevant 
concerns,  OFHEO  will  promptiy 
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determine  whether  additional 
supervisory  response  imder  the  rule  is 
necessary.  The  Enterprise's  response  to 
the  supervisory  letter  may  cause  OFHEO 
to  conclude  that  the  subject 
development  creates  no  substantial 
supervisory  concern  or  that  the 
Enterprise's  management  of  the  risks 
and  concerns  presented  by  the 
development  is  adequate.  In  other 
instances,  the  supervisory  letter  process 
may  cause  OFHEO  to  conclude  that  a 
heightened  level  of  supervisory  concern 
is  warranted,  yet  the  letter  process  itself 
and  continuing  supervisory  dialogue 
may  be  all  that  is  needed  to  ensure  that 
the  Enterprise  undertakes  sufficient 
preventative  or  remedial  measures. 

If  additional  supervisory  action  is 
deemed  necessary,  OFHEO  has  a  variety 
of  alternatives  under  §  1777.11.  Level  II 
supervisory  action,  as  set  out  in 
§  1777.11(b),  provides  for  a  special 
review  of  an  Enterprise.  A  special 
review  may  be  useful  in  supplementing 
information  already  obtained  by  OFHEO 
through  the  examination  [irocess,  and 
might  provide  OFHEO  with  a  clearer 
picture  of  the  situation  than  could 
otherwise  be  obtained  through  letters  or 
reports.  Such  review  could  be 
conducted  by  OFHEO's  Office  of 
General  Coimsel,  Office  of  Research  and 
Model  Development,  Office  of 
Examination  and  Oversight,  Office  of 
Policy  Analysis  and  Research,  or  such 
other  department  or  individual  as 
designated  by  the  Director.  In  light  of 
such  a  special  review,  OFHEO  will 
determine  whether  further  supervisory 
action  is  warranted. 

Under  Level  HI  supervisory  action  set 
out  in  §  1777ill(c),  OFHEO  may  direct 
an  Enterprise  to  prepare  and  submit  an 
action  plan  addressing  the  development 
or  condition.  Among  other  things,  the 
Enterprise's  action  plan  may  be  required 
to  include  information  about  the 
circumstances  leading  up  to  the  subject 
condition  or  development  and  an 
assessment  of  its  possible  effects  upon 
the  Enterprise.  The  Enterprise  may  also 
be  asked  to  describe  its  proposed  course 
of  action  for  dealing  with  the 
development,  including  an  analysis  of 
available  alternatives.  If  OFHEO 
determines  that  the  action  plan  is 
insufficient  to  resolve  the  supervisory 
issues  created  by  the  development, 
OFHEO  may  direct  the  Enterprise  to 
revise  the  plan.  However,  if  OFHEO 
determines  that  the  supervisory  issues 
will  not  be  resolved  even  under  a 
revised  plan,  OFHEO  may  determine  to 
initiate  other  supervisory  responses. 

Under  Level  IV  supervisory  action,  as 
set  out  in  §  1777.11{^,  OFHEO  will 
require  the  Enterprise  to  show  cause 
why  OFHEO  should  not  initiate  formal 


enforcement  action  against  the 
Enterprise.  OFHEO  is  not,  however, 
required  to  issue  a  show  cause  notice 
prior  to  initiating  an  administrative 
enforcement  action. 

The  three  commenters  aUeged  that  the 
prompt  supervisory  response  process 
represents  a  "one-size-fits-all"  approach 
that  would  unnecessarily  limit  OFHEO's 
flexibility  and  discretion,  as  well  as  the 
agency's  ability  to  formulate  timely, 
foct-specific.  and  flexible  responses  to 
emerging  supervisory  issues.  OFHEO 
disagrees  with  that  characterization. 
OFIffiO  is  well  aware  of  the  necessity 
for  a  regulatory  agency  to  apply  its 
expertise  to  specific  supervisory 
problems  in  light  of  the  particular 
attendant  facts,  and  to  do  so  swiftly. 
Nothing  in  the  prompt  supervisory 
response  process  limits  the  flexibility 
necessary  for  OFHEO  to  meet  its 
supervisory  responsibilities.  As  the 
exclusive  safety  and  soundness 
regulator  of  the  Enterprises,  OFHEO  has 
been  constituted  with  broad  supervisory 
authorities  in  order  to  detect  and 
address  any  safety  and  soundness 
concerns  that  may  arise,  and  has  broad 
enforcement  powers  to  ensure  that  any 
safety  and  soimdness  deficiency  or 
violation  of  law  is  promptiy  remedied, 
possibly  long  before  harm  to  an 
Enterprise  reaches  the  level  of  capital 
impairment.  OFHEO's  concerns  may 
include  an  array  of  considerations — 
ranging,  for  example,  from  matters  such 
as  declining  collateral  values  to  asset 
quality,  liquidity,  and  operational 
difficulties — ^that  could  result  in 
substantial  harm  to  an  Enterprise  before 
capital  is  impaired.  OFHEO  will  analyze 
the  totality  of  each  situation,  rather  than 
awaiting  a  decline  in  capital  to  initiate 
agency  action.  If  an  analysis  reveals  a 
supervisory  concern,  then  OFHEO's 
response  might  reasonably  include  a 
mixture  of  early  warning  and  early 
action  initiatives  that  would  be  effective 
before  specific  problems  seriously  affect 
an  Enterprise. 

OFHEO  designed  the  prompt 
supervisory  response  process  to  provide 
it  flexibility  as  a  supervisor,  both  in 
structuring  the  scope  of  the  review  and 
in  overseeing  the  Enterprise's 
implementation  of  responsive  measiues. 
Under  §  1777.11(a),  OFHEO  will  issue  a 
supervisory  letter  commencing  the 
prompt  supervisory  response  review, 
but  the  content  of  the  letter  will  depend 
entirely  on  the  "particular 
circumstances  and  the  native  of  the 
development."  There  are  then  three 
additional  levels  of  available 
supervisory  responses  under 
§  1777.11(b)  tim)iigh  (d).  but  OFHEO's 
decision  as  to  which,  if  any,  of  the 
levels  to  use  will  be  based  on  the 


Enterprise's  "response  to  the 
supervisory  letter  and  other  appropriate 
factors."  At  every  level  of  supervisory 
response  in  §  1777.11(b)  through  (d),  the 
rule  expressly  states  that  OFHEO  will 
assess  the  effectiveness  of  actions  as 
well  as  other  relevant  factors  in 
determining  whether  additional 
supervisory  action  is  appropriate.  As 
stated  in  the  preamble  to  the  proposed 
rule,  the  levels  of  supervisory  response 
need  not  be  carried  out  sequentially, 
and  OFHEO  may  piusue  simultaneous 
actions.  In  the  final  rule,  OFHEO  has 
expanded  the  text  of  the  rule  at 
§  1777.11(a)(4),  so  as  to  avoid  confusion 
on  this  point.  ^'  In  addition,  as  reflected 
in  §  1777.2  and  §  1777.12,  the  prompt 
supervisory  response  process  in  no  way 
limits  OFHEO's  discretion  to  use  any  of 
its  other  su{>ervisory  tools  and 
authorities  to  respond  to  the  particular 
situation.  OFHEO  also  rejects  the 
suggestion  that  the  prompt  supervisory 
response  process  would  not  be  rapid. 
The  supervisory  letter  is  to  be  issued 
within  five  days  after  OFHEO 
determines  that  a  development  or 
condition  warrants  review  under  the 
rule,  and  the  text  of  §  1777.11  requires 
OFHEO  to  implement  any  additional 
levels  of  supervisory  response  promptiy 
and  review  the  effectiveness  of  such 
response  promptiy. 

Finally,  the  commenters  expressed 
concerns  that,  if  the  prompt  supervisory 
response  approach  results  in  public 
disclosure  of  siipervisory  actions, 
discussions,  or  correspondence,  the 
contents  could  be  misimderstood  by  the 
public  and  could  cause  the  markets  to 
lose  confidence  in  the  Enterprises. 
However,  as  reflected  in  §  1777.2(b), 
supervisory  responses  issued  imder 
§  1777.11  do  not  constitute  public 
orders  enforceable  under  12  U.S.C.  1371 
or  1376.  and.  as  noted  in  §  1777.1(b), 
OFHEO's  initiation  of  procediues  under 
the  prompt  supervisory  response  regime 
does  not  necessarily  indicate  that  an 
unsound  condition  exists. 

Impleiiieiitatioa  of  the  Prompt 
Corractive  Action  Provisions  of  the 
1992  Act  by  the  Final  Rule 

Subpart  B  of  the  final  rule  describes 
the  scope  of  actions  OFHEO  is 
authorized  to  take  under  the  prompt 
corrective  action  provisions  applicable 
to  the  Enterprises  imder  the  1992  Act  at 
12  U.S.C.  4614  through  4618,  4619(b) 
through  (e).  4622  and  4623;  as  well  as 
the  procedures  by  which  such  an 
actions  are  to  be  carried  out.  The 


I'With  the  exception  of  nonsubstantive  changes 
made  to  confonn  §  1777.11  of  the  final  rule  to  the 
revised  §  1777.10,  OFHEO  has  made  no  cither 
alteratioiis  to  §1777.11. 


^KOO 
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following  is  an  overview  of  the 
provisions  of  the  final  rule  and  the 
statutory  authorities  implemented 
thereby.  Freddie  Mac  and  Fannie  Mae 
submitted  numerous  comments  on 
proposed  Subpart  B,  which  OFHEO  has 
taken  into  account  in  formulating  the 
final  rule.  These  comments  are 
addressed  below,  as  part  of  the 
description  of  the  section  of  the  final 
rule  to  which  each  comment  pertains. 

Authority.  Purpose.  Scope,  and 
Implementation  Dates 

The  authority,  piupose,  and  scope  of 
subpart  B  are  set  out  in  §  1777.1(a)  and 
(c),  which  briefly  review  the  statutes 
underlying  the  rule.  Subpart  B  is  issued 
imder  OFHEO's  broad  authorities  to 
take  such  actions  as  are  deemed 
appropriate  by  the  Director  of  OFHEO  to 
ensure  that  the  Enterprises  maintain 
adequate  capital  and  operate  in  a  safe 
and  sound  manner,  as  established  by  12 
U.S.C.  4513,  4631,  4632,  and  4636,  as 
well  as  under  the  specific  prompt 
corrective  action  provisions  contained 
in  subtitle  B  of  Uie  1992  Act  (12  U.S.C. 
4611  through  4623),  the  Federal  Home 
Loan  Mortgage  Corporation  Act  at  12 
U.S.C.  1452(b)(2),  and  the  Federal 
National  Mortgage  Association  Charter 
Act  at  12  U.S.C.  1718(c)(2).  These 
provisions  authorize  OFHEO  to 
administer  certain  capital  requirements 
for  the  Enterprises,  to  classify  the 
capital  of  the  Enterprises  based  on 
capital  levels  specified  in  the  1992  Act, 
and,  in  appropriate  circumstances,  to 
exercise  discretion  to  reclassify  an 
Enterprise  into  a  lower  capital  category. 
Under  these  provisions,  there  are  also 
automatic  consequences  for  an 
Enterprise  that  is  not  classified  as 
adequately  capitalized,  as  well  as 
discretionary  authority  for  OFHEO  to 
require  an  Enterprise  to  take  remedial 
actions. 

As  discussed  in  §  1777.1(d),  the  1992 
Act  directs  OFHEO  to  determine  capital 
classifications  for  the  Enterprises  by 
reference  to  three  capital  "triggers"  (the 
minimum  capital  level,  the  critical 
capital  level,  and  the  risk-based  capital 
level).  Notably,  however,  12  U.S.C. 
4614(d)  delays  consideration  of  the  risk- 
based  capital  level  until  one  year  after 
OFHEO's  risk-based  capital  rule 
becomes  effective,  that  is.  September  13, 
2001.  Section  461 5  of  Titie  12.  which 
sets  out  the  supervisory  actions  to  be 
taken  as  applicable  to  an  Enterprise  that 
is  classified  as  undercapitalized, 
similarly  provides  that  its  provisions 
will  not  take  effect  until  one  year  after 
OFHEO's  risk-based  capital  rule 
becomes  effective.  Section  4614(d) 
provides  that,  until  that  time,  an 
Enterprise  shall  be  classified  as 


adequately  capitalized  if  the  Enterprise 
maintains  an  amount  of  capital  that 
equals  or  exceeds  the  minimum  capital 
level. 

Therefore,  under  subpart  B  of  the  final 
rule  at  §  1777.20,  different  sets  of  capital 
classifications  will  apply  before  and 
after  September  13,  2002.  Section 
1777.20(a)  contains  the  "permanent"  set 
of  capital  classifications  taking  the  risk- 
based  capital  level  into  account  as  well 
as  the  minimum  capital  level  and 
critical  capital  level.  This  set  of  capital 
classifications  will  apply  any  time  after 
September  13,  2002. 

"The  currently  applicable  "temporary" 
set  of  capital  classifications  is  contained 
in  §  1777.20(c)  as  an  exception  to 
§  1777.20(a)  that  applies  until 
September  13,  2002.  This  currently 
applicable  set  of  classifications  is  based 
on  an  Enterprise's  minimum  capital 
level  and  critical  capital  level,  reflecting 
the  classification  criteria  presentiy  used 
by  OFHEO.  Section  4614(a)  of  Titie  12, 
when  read  together  with  12  U.S.C. 
4616(c)  i»  and  12  U.S.C.  4617(d),i3 
indicates  that  Congress  intended 
OFHEO  to  classify  the  Enterprises  for 
prompt  corrective  action  purposes  by 
reference  to  minimum  capital  and 
critical  capital  levels,  pending 
expiration  of  the  one-year  post- 
effectiveness  period  for  the  risk-based 
capital  test. 

Preservation  of  Other  Authority 

As  set  forth  in  §  1777.2(b}  through  (c). 
the  prompt  corrective  action  provisions 
are  but  one  aspect  of  OFHEO's  broad 
supervisory  authority  to  ensure  that 
each  Enterprise  maintains  capital  that  is 
adequate  for  its  safe  and  sound 
operation.  In  their  comments,  the 
Enterprises  objected  to  language  in 
§  1777.2(b)  tiiat  states  OFHEO  has 
authority  to  require  an  Enterprise  to 
hold  capital  in  addition  to  that 
necessary  to  comply  with  the  minimum 
and  risk-based  capital  levels,  when  in 
OFHEO's  judgment  circumstances 
indicate  additional  capital  is  necessary 
or  appropriate  in  light  of  the  overall 
strength  of  the  Enterprise  and  market 
conditions.  The  Enterprises  argue  that 
the  minimum  and  risk-based  capital 
levels  defined  by  the  statute  are 
exclusive,  and  OFHEO  is  not  vested 
under  law  with  discretion  to  require  the 
Enterprises  to  hold  additional  capital. 


••  12  U.S.C.  4616(c)  provides  that  statutory 
provisions  requiring  prompt  corrective  action  with 
regard  to  a  significantly  undercapitalized  Enterprise 
are  to  be  effective  from  the  time  the  Enterprise  is 
first  classified  under  12  U.S.C.  4614. 

>«  12  U.S.C.  4617(d)  provides  that  statutory 
provisions  requiring  prompt  corrective  action  with 
regard  to  a  critically  undercapitalized  Enterprise  are 
to  be  effective  from  the  time  the  Enterprise  is  first 
classified  under  12  U.S.C.  4614. 


OFHEO  disagrees  and  has  adopted 
§  1777.2(b)  without  change.  SubtitieB  of 
the  1992  Act,  establishing  the  minimum 
and  risk-based  capital  levels,  contains 
no  language  to  the  effect  that  such  levels 
are  exclusive.  The  1992  Act  taken  as  a 
whole  demonstrates  congressional 
understanding  that  capital  by  itself  is 
but  one  indicator  of  the  financial  health 
or  weakness  of  an  Enterprise.  All 
circumstances  must  be  weighed  in 
determining  the  capital  adequacy  of  an 
Enterprise.  That  is,  differing  conditions 
may  warrant  greater  capital  to  ensure 
the  strength  and  viability  of  an 
Enterprise.  Thus,  under  12  U.S.C. 
4513(a),  it  is  the  supervisory 
responsibility  of  OFHEO  to  ensure  that 
the  Enterprises  are  adequately 
capitalized  and  operating  safely.  Under 
12  U.S.C.  4513(b).  OFHEO  has  exclusive 
authority  to  take  such  actions  as  it 
determines  necessary  regarding  the 
safety  and  soundness  of  the  Enterprises. 

An  Enterprise's  maintenance  ol^ 
capital  sufficient  to  meet  the  minimum 
capital  level  and  risk-based  capital  level 
does  not  alone  establish  that  the 
Enterprise  possesses  sufficient  capital  to 
operate  safely  and  soundly  in  all 
circumstances.  The  legislative  history  of 
the  1992  Act  indicates  that  Congress 
specifically  debated  whether  subtitle  B 
established  the  exclusive  capital  levels 
for  the  Enterprises  or  instead 
represented  a  minimum  "floor"  level.  In 
the  end.  Congress  concluded  that 
subtitle  B  takes  the  "floor"  approach, 
and  that  OFHEO's  safety  and  soundness 
authority  includes  the  ability  to  require 
an  Enterprise  to  hold  additional  capital 
whenever  circumstances  indicate 
supplementary  capital  is  appropriate  in 
consideration  of  the  Enterprise's  overall 
safety  and  soundness. 20  Similarly,  the 
language  of  12  U.S.C.  4614(a)(1) 
provides  that,  for  an  Enterprise  to  be 
classified  as  adequately  capitalized,  the 
Enterprise  should  "meet  or  exceed"  the 
minimum  and  risk-based  capital  levels 
(emphasis  added). 

In  addition  to  its  authority  to  require 
the  Enterprisefs  to  maintain  additional 
capital  as  a  safety  and  soundness  matter, 
OFHEO  is  authorized,  as  reflected  in 
§  1777.2(c)  of  the  final  rule,  to  take 
various  kinds  of  supervisory  action  to 
deal  with  capital  deficiencies  at  an 
Enterprise,  other  than  or  in  addition  to 
the  prompt  corrective  action  provisions. 
The  1992  Act  grants  OFHEO  broad 
discretion  to  take  other  supervisory 


20  See.  e.g..  138  Cong.  Rec.  S9353-54  (July  1. 
1992)(colloquy  between  Senator  Metzenbaum  and 
Senator  Reigle  concerning  the  effect  of  section  202 
of  S.  2733.  which  is  substantially  the  same  as  12 
U.S.C.  1362);  138  Cong.  Rec.  Hril02  (Oct.  3. 
1992)(colloquy  between  Mr.  Gonzalez.  Mr.  Frank, 
and  Mr.  Leach). 
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actions  as  may  be  deemed  by  OFHEO  to 
be  appropriate,  including  issuing 
temporary  and  permanent  cease  and 
desist  orders,  imposing  civil  money 
penalties,  appointing  a  conservator, 
entering  into  a  written  agreement  the 
violation  of  which  is  actionable  through 
enforcement  prtxieedings,  or  entering 
into  any  other  formal  or  informal 
agreement  with  an  Enterprise. 
Moreover,  the  initiation  of  a  particular 
action  or  a  combination  of  actions  does 
not  foreclose  OFHEO  firom  pursuing  any 
other  action. 

Definitions 

The  definitions  in  §  1777.3  cross- 
reference  to  OFHEO's  capital  rules  at  12 
CFR  part  1750  in  defining  core  and  total 
capital.  Section  1777.3  defines  the 
minimum  capital  level  as  the  minimum 
amount  of  core  capital  specified  for  an 
Enterprise  ptirsuant  to  12  U.S.C.  4612, 
as  determined  under  OFHEO's  capital 
rules  at  §  1750.4.  The  definition  of  the 
critiQal  capital  level  in  §  1777.3  refers  to 
the  calculation  of  core  capital  required 
to  meet  the  minimum  capital  level 
under  §  1750.4  of  OFHEO's  capital 
rules,  making  the  appropriate 
adjustments  thereto  in  order  to 
implement  the  lower  i}ercentages 
specified  in  12  U.S.C.  4613  as  compared 
to  12  U.S.C.  4612.  Thus.  §  1777.3 
defines  the  critical  capital  level  as  the 
amount  of  core  capital  that  is  equal  to 
the  simi  of  one  half  of  the  amount 
determined  under  §  1750.4(a)(1)  and 
five-ninths  of  the  amounts  determined 
under  §  1750.4(a)(2)  through 
§  1750.4(a)(7).  Section  1777.3  defines 
the  risk-based  capital  level  to  mean  the 
amount  of  total  capital  specified  for  an 
Enterprise  pursuant  to  12  U.S.C.  4611, 
as  determined  imder  OFHEO's  risk- 
based  capital  regulations  in  12  CFR  part 
1750.2» 

The  definitions  of  "affiliate"  and 
"Enterprise"  are  taken  from  12  U.S.C. 
4502(1)  and  4502(6),  respectively.  The 
1992  Act,  in  defining  an  Enterprise  to 
include  the  Enterprise's  affiliates,  vests 
OFHEO  with  the  same  broad 
jurisdiction  over  the  supervision  and 
regulation  of  such  affiliates  as  the 
agency  has  over  the  operations  and 
activities  of  the  federally  chartered 
entity.  Section  4502(1)  defines  an 
affiliate  to  be  any  entity  that  controls,  is 
controlled  by,  or  is  under  common 
control  with  an  Enterprise.  The  1992 
Act  does  not,  however,  define  control, 
th«reby  leaving  the  term  to  be 
interpreted  by  OFHEO  in  light  of  the 
context  in  which  the  term  is  to  be  used 
and  the  particular  provision  of  the  1992 


Act  at  issue.22  In  its  comments,  Freddie 
Mac  disagreed  with  OFHEO's  statement 
to  this  effect  in  the  preamble  to  the 
proposed  rule,  and  instead  asserted  that 
the  term  should  be  interpreted  to  have 
a  single  meaning  throughout  the  1992 
Act.  However,  as  seen  in  other  laws, 
when  Congress  intends  that  an  agency 
use  a  single  definition  of  "control" 
throughout  an  entire  act  in  connection 
with  an  "affiliate"  definition.  Congress 
enacts  a  statutory  definition  of 
"control,"  including  language  in  the 
definition  that  specifies  the  test  to  be 
applied.  See.  e.g..  12  U.S.C.  1813(w)(5); 
12  U.S.C.  1841(a)(2).  Where,  as  is  the 
case  in  the  1992  Act,  the  term  is  not 
defined.  Congress  leaves  the  term  to  be 
defined  by  the  expert  agency  in  light  of 
the  particular  context  in  which  it  is  to 
be  used  and  the  particular  substantive 
provision  at  issue. 

The  term  "capital  distribution"  as 
defined  in  the  rule  is  taken  from  12 
U.S.C.  4502(2).  Both  Enterprises' 
comments  included  objections  to  one 
aspect  of  OFHEO's  proposed  definition, 
under  which  an  Enterprise's  payment  to 
repiuchase  its  shares  for  the  purpose  of 
fulfilling  an  obligation  of  the  Enterprise 
under  an  employee  stock  ownership 
plan  that  is  qualified  under  section  401 
of  the  Internal  Revenue  Code  of  1986 
(26  U.S.C.  401  et  seq.)  or  any 
substantially  equivalent  plan  would  not 
be  treated  as  a  capital  distribution  so 
long  as  it  was  approved  in  writing  by 
OFHEO  in  advance.  The  Enterprises 
argue  that,  under  12  U.S.C.  4502(2)(B), 
OFHEO's  only  proper  approval  function 
goes  to  the  issue  of  whether  an 
employee  stock  ownership  plan  is 
substantially  equivalent  to  a  plan  that  is 
qualified  under  section  401  of  the 
Internal  Revenue  Code,  and  the 
Enterprises  are  not  reqiiired  to  obtain 
OFHEO's  approval  of  payments  made  to 
fulfill  the  Enterprises'  repurchase 
obligations  imder  the  plan. 

The  language  of  12  U.S.C.  4502(2)(B) 
is  susceptible  to  either  the  proposed  or 
the  subsequently  suggested 
interpretation.  Upon  further  review, 
OFHEO  has  modified  the  final  version 
of  §  1777.3  to  eliminate  the  requirement 
that  the  Enterprises  obtain  OFHEO's 
prior  written  approval  for  stock 


"  OFHEO  has  ncently  published  such  rules  at  66 
FR  47729  (Sept.  13. 2001). 


"  In  determining  whether  control  exists  for  the 
purposes  of  exercising  jiuisdiction  over  an  affiliate 
of  an  Enterprise  under  any  particular  provision  of 
the  1992  Act.  OFHEO  considers  the  nature  of  the 
particular  provision  and  the  facts  and 
circumstances  involved.  Among  other  things, 
OFHEO  considers  whether  an  Enterprise  or  other 
entity  exercises  a  controlling  influence  over  the 
management  and  policies  of  a  particular  entity,  by 
ownership  of,  or  tjxe  power  to  vote,  a  substantial 
percentage  of  any  class  of  voting  securities,  by  the 
ability  to  elect  or  appoint  members  of  the  boevd  of 
directors  or  officers  of  the  entity,  or  by  other  means. 


repurchases  by  employee  stock 
ownership  plans  and  such  substantially 
equivalent  plans.  Under  the  revised 
language,  payments  made  by  an 
Enterprise  to  repurchase  its  shares  for 
the  purpose  of  fulfilling  the  Enterprise's 
obligation  imder  an  ESOP  that  is 
qualified  tinder  IRC  401  will  not  be 
defined  as  capital  distributions.  The 
same  types  of  payments  made  to  ESOPs 
that  are  substantially  equivalent  to  401- 
qualified  ESOPs  will  also  enjoy  the 
exception,  so  long  as  OFHEO 
determines  that  the  plan  in  question  is 
substantially  equivalent  to  a  401- 
qnalified  ESOP. 

Section  4502(2)  authorizes  OFHEO  to 
define  additional  transactions  as  capital 
distributions  by  regulation  for  these 
purposes.  OFHEO  has  at  this  time 
identified  no  other  transactions  to  be 
deemed  capital  distributions  beyond 
those  listed  in  the  statutory  definition. 

Capital  Classifications  and 
Discretionary  Reclassification 

Section  1777.20(a)  sets  out  the  capital 
classifications  that,  as  discussed  above, 
will  be  applicable  to  the  Enterprises 
after  September  13,  2002,  taking  the 
risk-based  capital  level  into  account  as 
well  as  the  miniTnuin  and  critical  capital 
levels.  Until  then,  the  classifications 
under  §  1777.20(c),  discussed  below, 
apply  to  the  Enterprises.  Section 
1777.20(a)  sets  out  the  capital 
classifications  as  follows: 

•  Adequately  capitalized:  Aa 
Enterprise  will  be  classified  as 
adequately  capitalized  if  the  Enterprise 
meets  the  risk-based  capital  level  and 
the  minimiiin  capital  level,  unless 
OFHEO  has  exercised  its  discretion  to 
reclassify  the  Enterprise  into  a  lower 
capital  dassification; 

•  Undercapitalized:  An  Enterprise 
will  be  classified  as  undercapitalized  if 
it  meets  the  minimum  capited  level  but 
does  not  meet  the  risk-based  capital 
level,  unless  OFHEO  has  exercised  its 
discretion  to  reclassify  the  Enterprise 
into  a  lovfet  capital  classification; 

•  Significantly  undercapitalized:  An 
Enterprise  will  be  classified  as 
significantly  undercapitalized  if  the 
Enterprise  meets  the  critical  capital 
level  but  fails  to  meet  the  minininni 
capital  level,  unless  OFHEO  has 
exercised  its  discretion  to  reclassify  the 
Entwprise  as  critically  undercapitalized; 

•  Critically  undercapitalized:  Aa 
Enterprise  will  be  classified  as  critically 
undercapitalized  if  the  Enterprise  does 
not  meet  the  critical  capital  level;  and 

•  Discretionary  reclassification:  As  is 
set  out  in  more  detail  below,  12  U.S.C 
4614(b)  authorizes  OFHEO  to  reclassify 
an  Enterprise  into  the  next  lower  capi^l 
classification  at  any  time,  in  the 


9«aA 
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discretion  of  the  Director  of  OFHEO. 
Appropriate  grounds  for  reclassification 
include  a  finding  by  the  Director  that 
the  Enterprise  is  either  engaging  in 
conduct  that  could  residt  in  a  rapid 
depletion  of  the  Enterprise's  core 
capital,  or  that  the  value  of  property 
subject  to  mortgages  held  or  securitized 
by  the  Enterprise  has  decreased 
significantly.  Other  reclassifications, 
based  on  otlier  sections  of  subtitle  B  of 
the  1992  Act  pertaining  to  failure  to 
submit  an  acceptable  capital  restoration 
plan  or  implement  it,  are  located  in 
§  1777.7,  the  section  addressing  capital 
restoration  plans. 

Under  §  1777.20(a),  the  minimum  and 
critical  capital  levels  are  the 
determinative  standards  for  assessing 
whether  an  Enterprise  falls  into  the 
significantly  undercapitalized  or 
critically  undercapitalized  classification 
based  on  capital,  without  regard  to 
whether  the  Enterprise  maintains  total 
capital  at  or  above  its  risk-based  capital 
level.  Under  the  1992  Act,  the  minimum 
and  critical  capital  levels  act  as  the 
"tripwires"  for  the  prompt  corrective 
actions  specified  in  12  U.S.C.  4616  and 
4617.  The  amount  of  capital  an 
Enterprise  is  required  to  hold  to  meet  its 
risk-based  capital  level  could  be  either 
less  or  more  dian  the  amoimt  of  the 
capital  required  to  meet  its  minimum 
capital  level  or  even  its  critical  capital 
level.  The  rule  therefore  avoids  a  result 
tinder  which  an  Enterprise  that  fails  to 
meet  its  minimum  capital  level  or 
critical  capital  level  might  avoid 
classification  as  significantly 
undercapitalized  or  critically 
undercapitalized  by  maintaining  total 
capital  in  compliance  with  its  risk-b^ed 
capital  level. 

The  final  version  of  §  1777.20(a)(5) 
sets  forth  the  grounds  for 
reclassification  of  an  Enterprise.  Under 
section  4614(b),  grounds  for 
reclassification  include  a  finding  by  the 
Director  that  the  Enterprise  is  either 
engaging  in  action  or  inaction 
(including  a  failure  to  respond 
appropriately  to  changes  in 
circumstances  or  unforeseen  events) 
that  coidd  result  in  a  rapid  depletion  of 
the  Enterprise's  core  capital,  or  that  the 
value  of  property  subject  to  mortgages 
held  or  securitized  by  the  Enterprise  has 
decreased  significantly.  In  their 
comments,  the  Enterprises  objected  to 
language  proposed  in  §  1777.20(a)(5)  to 
the  effect  that  OFHEO  could  also  issue 
a  discretionary  reclassification  if 
OFHEO  deems  it  to  be  necessary  to 
ensure  that  the  Enterprise  holds 
adequate  capital  and  operates  safely. 
OFHEO  disagrees.  Section  4614(b) 
recites  that  OFHEO  may  issue  a 
discretionary  reclassification  if  the 


Director  determines  that  an  Enterprise  is 
engaging  in  conduct  that  could  result  in 
a  rapid  depletion  of  core  capital,  or  that 
the  value  of  the  Enterprise's  mortgage 
collateral  has  decreased  significantly. 
Notably,  section  4614(b)  is  silent  wilh 
regard  to  whether  the  statutorily  recited 
grounds  for  reclassification  are 
exclusive.  Section  4513(b)  empowers 
the  Director  of  OFHEO  to  make  other 
determinations,  including  those 
necessary  to  determine  the  capital 
classification  of  an  Enterprise  and  those 
necessary  for  other  matters  that  the 
Enterprises  are  adequately  capitalized 
and  operating  safely- 
Taken  together,  the  above-referenced 
statutory  provisions  evidence  a 
Congressional  purpose  that  the  Director 
of  OFHEO  have  the  discretionary 
authority  to  reclassify  Enterprise  if  the 
Director  determines  that  the  Enterprise's 
capital  position  is  not  deemed  by  the 
Director  to  be  sufficient  to  ensure  its 
safety  and  soundness.  OFHEO  is 
therefore  adopting  §  1777.20  (a)(5)  as 
proposed.  ^ 

For  purposes  of  OFHEO's 
discretionary  authority  to  reclassify  an 
Enterprise  based  on  "conduct  that  could 
result  in  a  rapid  depletion  of  core 
capital"  under  12  U.S.C.  4614(b), 
OFHEO  interprets  the  term  "conduct"  to 
include  action  or  inaction  (including  a 
failure  to  respond  appropriately  to 
changes  in  circumstances  or  imforeseen 
events).  In  its  comments,  Fannie  Mae 
objected  to  inclusion  of  this  language  in 
proposed  §  1777.20{a)(5){i).  However, 
the  regulatory  language  is  well  within 
the  ordinary  meaning  of  the  term 
"conduct."  and  OFHEO  has  included  it 
in  the  final  version  of  §  1777.20(a)(5) 
without  change.  Freddie  Mac  also 
objected  to  OFHEO's  assertion  in  the 
preamble  to  the  proposed  rule  that  the 
rapid  depletion  of  core  capital  referred 
to  in  section  4614(b)  and  §  1777.20(a)(5) 
need  only  be  a  possible  consequence  of 
the  conduct  in  question.  Freddie  Mac 
argues  that  OFFffiO  appears  to  be 
implementing  too  liberal  a  standard  in 
light  of  the  more  extreme  formulation 
contained  in  section  4614(b)  itself. 
OFHEO  reiterates  the  point,  as  stated  in 
the  preamble  to  the  proposed  rule,  that 
the  statutory  language  under  section 
4614(b)  does  not  require  OFHEO  to  find 
that  the  rapid  depletion  is  imderway  or 
imminent,  but  requires  only  that 
OFHEO  determine  that  such  rapid 
depletion  "could  result,"  i.e.,  that  it  is 
a  possible  outcome  or  result  of  the 
conduct  in  question,  or  that  the  conduct 
could  contribute  significantly  to 
deepening  losses.  Congress,  having 
already  established  the  capital 
classifications  based  on  capital  levels  to 
address  cases  in  which  an  Enterprise's 


capital  has  already  declined,  established 
a  broad  standard  for  discretionary 
reclassification,  to  authorize  early 
intervention  by  OFHEO  when 
appropriate. 

Section  1777.20(d)  of  the  final  rule 
provides  that  OFHEO  will  not  reclassify 
an  Enterprise  for  conduct  that  was 
previously  approved  by  the  Director  of 
OFHEO  in  connection  with  the 
Director's  approval  of  the  Enterprise's 
capital  restoration  plan  or  of  a  written 
agreement  that  is  enforceable  in 
accordance  with  12  U.S.C.  4631.  The 
Enterprises  argued  in  their  comments 
that  OFHEO  proposp.1  impermissibly 
would  narrow  section  4614(b),  and  that 
the  statutory  language  thereunder 
immunizes  any  conduct  however 
approved  by  the  Director. 

Section  4614(b)  provides  that  OFHEO 
may  reclassify  an  Enterprise  that 
engages  in  conduct  "not  approved  by 
the  Director"  that  could  result  in  a  rapid 
depletion  of  core  capital.  However,  the 
statute  is  silent  as  to  what  constitutes  an 
approval  for  these  purposes,  leaving 
OFHEO  to  define  the  term  by  regulation 
pursuant  to  the  authority  granted  by 
section  4513(b).  An  administrative 
agency  is  entitled  under  law  to  establish 
reasonable  procedures  in  such  manner 
as  to  enable  the  agency  to  channel  and 
manage  its  approval  processes. 

The  Enterprises  suggest  that  the  only 
reasonable  interpretation  of  section 
4614(b]  is  that  it  immimizes  all  conduct 
"approved  by  the  Director"  of  OFHEO 
in  any  context  or  manner.  However, 
such  interpretation  is  so  open-ended  as 
to  be  unreasonable.  In  light  of  the 
significance  of  an  approval  for  purposes 
of  section  4614(b),  the  statute  can  be 
reasonably  read  to  require  an  approval 
to  be  made  through  a  formal 
mechanism,  in  a  context  in  which 
OFHEO  can  evaluate  the  consequences 
thereof  for  purposes  of  capital 
classification.  Thus,  it  is  reasonable  to 
define  the  approvals  exception  under 
section  4614(b)  as  referring  to  approvals 
made  as  part  of  a  capital  restoration 
plan  under  subtitle  B  and  to  formal 
supervisory  agreements.  The  inclusion 
of  formal  written  agreements  serves  the 
underlying  purpose  of  fairness  to  the 
Enterprise,  particularly  since  such 
written  agreements  may  be  used 
simultaneously  with  a  capital 

restoration  plan. 

As  provided  in  §  1777.20(b),  if  an 
Enterprise  is  reclassified  by  OFHEO  on 
grounds  that  the  Enterprise  is  engaging 
in  action  or  inaction  that  could  result  in 
a  rapid  depletion  of  core  capital, 
OFHEO  will  continue  to  take  such 
conduct  into  account  for  each 
subsequent  determination  of  the 
Enterprise's  capital  classification,  imtil 
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OFHEO  determines  that  the  action, 
inaction,  or  condition  in  question  has 
ceased  and  been  remedied  to  OFHEO's 
satisfiaction.  For  example,  if  OFHEO 
reclassified  an  Enterprise  from 
adequately  capitalized  to 
undercapitalized  based  on  such 
conduct,  and  during  the  pendency  of 
such  conduct,  the  Enterpri«e's  total 
capital  declined  below  the  risk  based 
capital  level  (which,  standing  alone, 
would  result  in  classification  in  the 
imdercapitalized  category),  the  resulting 
classification  could  be  to  the 
significantly  undercapitalized  category. 
In  addition,  as  provided  in  §  1777.20(b), 
nothing  in  12  U.S.C.  4614(b)  prohibits 
OFHEO  from  subsequently  reclassifying 
an  Enterprise  again  if  the  action, 
inaction  or  condition  has  not  ceased  or 
been  eliminated  and  remedied  to 
OFHEO's  satisfaction  within  a 
reasonable  time.  The  foregoing  would 
also  apply  for  a  discretionary 
reclassfecation  imder  §  1777.20(a)(5), 
based  on  a  decline  in  collateral  values. 

The  Enterprises  also  objected  to 
proposed  §  1777.20(b),  on  various 
grounds.  Freddie  Mac  argues  that  once 
OFHEO  has  issued  a  reclassification 
based  on  conduct  and  the  Enterprise  has 
submitted  an  acceptable  capital 
restoration  plan,  OFHEO  may  not 
subsequently  reclassify  the  Enterprise 
for  failure  to  eliminate  the  objectionable 
conduct  within  a  reasonable  time,  so 
long  as  the  Enterprise  continues  to  make 
good  faith  reasonable  efforts  to  comply 
with  the  capital  restoration  plan. 
However,  section  4614(b)  contains  no 
explicit  restriction  or  limitation  on 
reasonable  successive  reclassifications, 
and  such  a  limit  could  inhibit  OFHEO's 
ability  to  meet  its  supervisory 
obligations  under  evolving 
dramistances.  Thus,  OFHEO  is 
adopting  the  text  of  §  1777.20(b)(2) 
without  change. 

Fannie  Mae  suggests  §  1777.20(b)(2) 
should  be  revised  to  ensure  the 
Enterprises  are  given  advance  notice  of 
what  constitutes  a  reasonable  period  to 
remedy  or  eliminate  conduct  or 
conditions  forming  the  beisis  of  a 
discretionary  reclassification.  However, 
this  issue  is  too  fact-driven  for  OFHEO 
to  specify  by  rule.  The  question  of 
timing  will  be  resolved  as  it  arises. 
OFHEO  would  specify  such  timing 
matters  reasonably  and  fairly,  in  light  of 
relevant  circumstances. 

Fannie  Mae  further  suggests  that  it 
would  be  unfair  that  OFHEO  might 
attempt  to  exercise  imbridled  discretion 
over  so  significant  a  question  as  to  when 
a  discretionary  reclassification  should 
be  terminated.  Fannie  Mae.  suggests 
discretionary  reclassifications  should  be 
presiunptively  terminated  fifteen  days 


after  an  executive  ofBcer  certifies  that 
the  condition  that  led  to  reclassification  ' 
has  been  corrected  for  at  least  one 
calendar  quarter.  However,  given  that 
initiation  of  a  reclassification  under 
section  4614(b)  is  vested  in  OFHEO's 
discretion,  as  is  approval  of  the  capital 
restoration  plan  designed  to  restore  the 
Enterprise  to  a  secure  condition, 
OFHEO  rejects  Fannie  Mae's  assertion 
that  OFHEO's  discretion  over 
termination  of  such  reclassification  is 
somehow  imfair,  or  of  such  significance 
to  be  beyond  the  agency's  supervisory 
authority.  Moreover,  the  quarterly 
classification  process  gives  the 
Enterprise  formal  written  notice  of 
OFHEO's  intention  with  regard  to 
continuation  or  termination  of  a 
discretionary  reclassification;  provides 
the  Enterprise  with  an  opportunity  to 
submit  information  that  OFHEO  might 
take  into  consideration;  and  provides 
the  Enterprise  with  the  opportunity  for 
judicial  review  (if  the  Enterprise  is  not 
classified  as  critically  imdercapitalized). 
The  Enterprises  are  thus  adequately 
insulated  from  possible  imfair  treatment 
by  the  agency. 

As  noted  above,  §  1777.20(c)  contains 
a  set  of  capital  classifications  based  on 
an  Enterprise's  minimum  capital  level 
and  critical  capital  level,  reflecting  the 
classification  criteria  presently  used  by 
OFHEO.  These  classifications  apply 
imtil  September  13,  2002,  which  is  one 
year  following  the  initial  effective  date 
of  OFHEO's  regulations  establishing  the 
risk-based  test: 

•  Adequately  capitalized:  Until 
September  13,  2002,  an  Enterprise  is 
deemed  to  be  classified  as  adequately 
capitalized  so  long  as  it  meets  tiie 
minimum  capital  level,  as  required  by 
12  U.S.C.  4614(d); 

•  Undercapitalized:  Until  September 
13,  2002, 12  U.S.C.  4614(d)  provides 
that  an  Enterprise  that  meets  the 
minimimi  capital  level  is  to  be  classified 
as  adequately  classified, 
notwithstanding  whether  the  Enterprise 
maintains  an  amount  of  total  capital  that 
equals  or  exceeds  the  risk-based  capital 
level  as  otherwise  required  by  12  U.S.C. 
4614(a)(2)(A); 

•  Significantly  undercapitalized:  An 
Enterprise  will  be  classified  as 
significanUy  imdercapitalized  if  it  meets 
the  critical  capital  level  but  fails  to  meet 
the  minimum  capital  level,  unless 
OFHEO  has  exercised  its  discretion  to 
reclassify  the  Enterprise  as  critically 
undercapitalized; 

•  Critically  undercapitalized:  An 
Enterprise  will  be  classified  as  critically 
undercapitalized  if  it  does  not  meet  the 
critical  capital  level;  and 

•  Discretionary  reclassification:  As 
set  out  above,  12  U.S.C.  4614(b) 


authorizes  OFHEO  to  reclassify  an 
Enterprise  into  a  lower  capital 
classification  in  certain  circumstances, 
in  the  discretion  of  the  Director  of 
OFHEO. 

The  Enterprises  specifically  objected 
to  proposed  §  1777.20(c)(5)(i)(A)  and 
(B),  under  which  OFHEO  notes  that  the 
agency  can  reclassify  an  Enterprise  that 
otherwise  meets  the  minimimi  capital 
requirement.  The  Enterprises  assert  that, 
during  the  one-year  transition  period 
following  the  effective  date  of  OFHEO's 
risk-based  capital  rules,  OFHEO  may 
not  make  a  discretionary  reclassification 
of  an  Enterprise  otherwise  classified  as 
"adequately  capitalized,"  because  12 
U.S.C.  4614(d)  and  4615(c)  prohibit 
OHFEO  from  issuing  such  a 
reclassification. 

OFHEO  disagrees.  Sections  4614(d) 
and  4615(c)  are  merely  transition 
provisions  designed  to  give  the 
Enterprises  one  year  to  optimize  their 
operations  in  li^t  of  the  new  risk-based 
capital  rules  before  OFHEO  begins 
periodically  issuing  capital 
classifications  based  on  risk-based 
capital  as  well  as  miniiniini  capital. 
Nothing  in  the  law  or  its  legislative 
history  indicates  a  Congressional 
intention  to  make  the  OFHEO  powerless 
to  confrt>nt  circumstances  that  might 
threaten  the  viability  of  the  Enterprises 
during  the  transition  period.  Nor  were 
the  referenced  sections  intended  by 
Congress  to  immunize  an  Enterprise 
engaged  in  conduct  that  might  result  in 
rapid  depletion  of  core  capital.  OFHEO 
is  therefore  adopting  §  1777.20(c)(5)  as 
proposed. 

Tke  Enterprises'  comments  on 
proposed  §  1777.20(a)(5)(i),  concerning 
the  scope  of  the  conduct  included 
therein,  and  on  proposed 
§  1777.20(a)(5)(ii),  concerning  the  scope 
of  conduct  approved  by  the  Director,  as 
well  as  OFHEO's  responses  to  those 
comments  as  discussed  above,  apply 
equally  to  §  1777.20(c)(5)  of  the  final 
rule.  "The  Enterprise's  comments  on 
§  1777.20(b),  concerning  successive 
reclassifications,  specification  of 
reasonable  periods  to  remedy  conduct 
upon  which  reclassification  was  based, 
and  OFHEO's  discretion  over 
termination  of  reclassifications,  as  well 
as  OFHEO's  response  to  these  comments 
as  discussed  above,  apply  equally  to 
reclassifications  under  §  1777.20(a)(5)  as 
they  do  to  reclassifications  under 
§  1777.20(c}(5)  of  the  final  rule. 

Classification  Procedures 

Section  1777.21,  implementing  12 
U.S.C.  4618,  sets  out  the  procedure  by 
which  OFHEO  classifies  the  Enterprises. 
These  procedures  apply  to  routine, 
classifications  that  OFHEO  issues  for 
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each  Enterprise  at  least  once  a  quarter 
based  on  capital  reports  from  the 
Enterprise  and  any  other  additional 
relevant  information.  These  procedures 
would  also  be  used  by  OFHEO  to 
reclassify  an  Enterprise  pursuant  to  its 
discretionary  authority  to  do  so  under 
subtitle  B  of  the  1992  Act,  or  if  OFHEO 
otherwise  determines  that  a  new 
classification  would  be  appropriate. 
OFHEO's  current  classification 
procedures  at  12  CFR  1750.5  are 
twminated  as  part  of  this  rulemaking, 
but  procedures  for  submitting  capital 
reports  to  OFHEO  will  continue  to  be 
addressed  in  part  1750. 

OEHEO  may  determine  capital 
classifications  using  different  "as  of 
dates  for  the  Enterprise's  risk-based 
capital  level  and  minimiim  and  critical 
capital  levels.  The  respective  "as  of 
dates  will  be  specifically  identified  in 
the  proposed  and  final  capital 
classifications.  Thus,  OFHEO  may 
assess  compliance  by  an  Enterprise  with 
the  minimum  capital  level  more  often 
than  it  would  calculate  the  Enterprise's 
risk-based  capital  level. 

As  §  1777.21(a)(4)  provides,  OFHEO 
may  initiate  a  capital  classification 
proceeding  at  any  time.  If  another 
proposed  capital  classification  is 
pending  at  such  time,  OFHEO  will 
advise  the  Enterprise  whether  the  later 
proposed  classification  supersedes  the 
pending  one. 

Under  the  classification  procedure  in 
12  U.S.C.  4618,  OFHEO  is  to  deliver 
written  information  to  the  Enterprise 
describing  the  proposed  capital 
classification  and  the  agency's  basis  for 
such  classification,  as  described  in 
§  1777.21(a)(1)  of  the  final  rule.  In  their 
comments,  the  Enterprises  argued  that 
OFHEO's  proposed  procedure  in 
§  1777.21(a)(l)(ii),  for  reclassifying  an 
Enterprise  for  failure  to  file  an 
acceptable  capital  plan,  without 
additional  notice,  is  inconsistent  with 
12  U.S.C.  4618(a)  and  (b),  under  which 
an  Enterprise  is  entitled  to  additional 
notice  when  OFHEO  takes  new  action. 
The  Enterprises  assert  that  OFHEO  may 
not  combine  notices  in  this  way. 

OFHEO  disagrees.  12  U.S.C.  4618(b) 
evidences  Congress'  express 
authorization  ^t  the  notice  required 
under  12  U.S.C.  4618(a)  may  be  a 
combined  notice.  Section  4618(b)  states 
that,  in  providing  notice  under  12 
U.S.C.  4618(a),  OFHEO  may  combine  a 
notice  of  classification  or 
reclassification  under  12  U.S.C.  4614 
(classifications  based  on  capital  levels 
or  discretionary  reclassification  based 
on  conduct  or  housing  prices)  with  a 
notice  of  discretionary  supervisory 
action  under  12  U.S.C.  4615 
(reclassification  bom  undercapitalized 


to  significanUy  undercapitalized  for 
failure  to  file  an  acceptable  capital  plan 
or  to  comply  with  an  approved  plan). 
The  statute's  language  can  be  given 
meaning  only  if  a  notice  of  proposed 
classification  as  undercapitalized  is 
permitted  to  be  combined  with  a  notice 
of  proposing  to  reclassify  the  Enterprise 
as  significantly  undercapitalized  in  the 
event  the  Enterprise  fails  to  submit  an 
acceptable  capital  plan.  Similarly,  .12 
U.S.C.  4618(b)  provides  that  OFHEO 
may  combine  notice  of  discretionary 
supervisory  action  under  12  U.S.C.  4616 
(issuance  of  certain  orders  to  the 
Enterprise,  as  well  as  reclassification 
frt>m  significantly  undercapitalized  to 
critically  undercapitalized  ba.sed  on 
failure  to  file  an  acceptable  plan  or 
comply  with  an  approved  plan)  with 
notices  of  classification  or 
reclassification  under  12  U.S.C.  4614. 

Contrary  to  Freddie  Mac's  comments, 
such  a  notice  is  also  consistent  with  the 
remainder  of  12  U.S.C.  4618.  It  satisfies 
the  requirements  of  12  U.S.C.  4618(a), 
since  the  combined  notice  describes 
both  proposed  actions,  the  reasons 
therefore,  and  the  information  upon 
which  they  are  based.  During  the 
Enterprise's  response  period  under  12 
U.S.C.  4618(c),  the  Enterprise  has  an 
opportunity  to  submit  information  and 
arguments  as  to  why  the  Enterprise 
should  not  be  further  reclassified. 
OFHEO's  notice  to  Congress  under  12 
U.S.C.  4618(d)  will  provide  all 
information  required  therein.  OFHEO  is 
therefore  adopting  proposed 
§  1777.21(a)(l)(ii),  as  well  as 
§  1777.23(c)(1)  and  §  1777.23(c)(3), 
without  change. 

As  described  in  §  1777.21(a)(2),  an 
Enterprise  is  to  have  thirty  days  &x)m 
the  date  it  is  provided  notice  of  capital 
classification  to  submit  any  relevant 
information  in  response  to  a  notice.  12 
U.S.C.  4618  authorizes  OFHEO  to 
extend  the  response  period  up  to  an 
additional  thirty  days  for  good  cause  or 
to  reduce  the  response  period  if  the- 
condition  of  the  Enterprise  so  requires; 
the  Enterprise  may  also  consent  to  an 
abbreviated  response  period.  In  exigent 
circumstances,  the  response  period 
afforded  to  an  Enterprise  may  be  quite 
brief.  In  its  comments,  Fannie  Mae 
objected  to  proposed  §  1777.21(a)(2)(i). 
to  the  extent  the  proposed  rule  suggests 
that  OFHEO  can  shorten  an  Enterprise's 
response  period  to  less  than  thirty  days 
as  OFHEO  determines  to  be  appropriate. 
Fannie  Mae  points  out  that  the  statutory 
standard,  at  12  U.S.C.  4618(c)(3),  is  that 
the  condition  of  the  Enterprise  requires 
the  period  to  be  shortened.  OFHEO's 
determination  as  to  whether  an 
curtailment  is  "appropriate,"  as  under 
the  language  of  proposed 


§  1777.21(a)(2)(i),  is  to  be  made  in 
■consideration  of  the  statutory  standard 
under  12  U.S.C.  4618(c)(3).  hi  light  of 
the  comment,  OFHEO  has  changed  the 
language  of  the  final  version  of 
§  1777.21(a)(2)(i)  to  reflect  the  language 
ofl2  U.S.C.  4618(c)(3). 

An  Enterprise's  failure  to  respond 
within  the  applicable  period  waives  the 
opportunity  to  comment  on  the 
proposed  classification.  Once  the 
response  period  has  closed,  OFHEO  Mrill 
make  a  final  determination  of  the 
Enterprise's  capital  classification. 
OFHEO  will  take  into  consideration  any 
relevant  information  submitted  by  the 
Enterprise  during  the  response  period  in 
reaching  the  final  decision.  The  final 
capital  classification  is  to  be  provided  to 
the  Enterprise  in  writing,  including  a 
description  of  OFHEO's  basis  for  the 
classification. 

OFHEO  proposed  a  requirement 
under  §  1777.21(b)(1)  that  the  Enterprise 
notify  OFHEO  of  any  materiail  event  that 
may  reasonably  be  expected  to  cause  the 
Enterprise's  minimum,  critical,  or  risk- 
based  capital  level  to  fall  to  a  point  that 
could  result  in  a  capital  classification 
lower  than  the  Enterprise's  existing  or 
proposed  capital  classifications.  In  their 
comments,  the  Enterprises  objected  to 
this  requirement  as  being  overly  vague. 
Freddie  Mac  suggested  it  be  narrowed, 
to  require  notice  only  when  the 
Enterprise  has  reason  to  believe  it  has 
failed  to  meet  a  capital  requirement. 
Fannie  Mae  called  for  elimination  of 
any  such  notice  requirement.  In 
response  to  the  Enterprises'  expressed 
concerns  about  vagueness,  OFHEO  has 
decided  to  model  its  standard  on  a 
similar  standard  successfully  used  by 
the  Federal  bank  regulatory  agencies 
under  their  PCA  system.  See,  e.g.,  12 
CFR  325.102(c)(1).  Thus,  OFHEO  has 
revised  final  §  1777.21(b)(1)  to  require 
notice  of  any  material  development  that 
would  cause  the  Enterprise's  core  or 
total  capital  to  fall  to  a  point  that  would 
cause  the  Enterprise  to  be  placed  in  a 
lower  capital  classification. 

As  suggested  by  one  commenter, 
OFHEO  has  deleted  the  words  "as 
appropriate"  from  the  proposed  version 
of  §  1777.21(a)(l)(i).  as  uimecessary.  In 
addition,  various  erroneous  citations 
and  cross-references  have  been 
corrected  in  the  final  rule.^^ 


"  Freddie  Mac's  comments  on  the  prompt 
corrective  action  proposal  also  expressly 
incorporated  by  reference  certain  comments 
Freddie  Mac  made  to  OFHEO  in  a  submission  dated 
March  10,  2000.  as  to  OFHEO's  second  risk-based 
capital  proposal.  Those  comments  addressed  the 
proposed  risk-based  capital  reporting  procedure 
and  other  matters  unrelated  to  the  classification 
procedure,  and  have  been  responded  to  in  the 
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Capital  Distribution  Restrictions 

Section  1777.22  sets  forth  statutory 
capital  distribution  restrictions, 
including  those  provisions  of  the 
Enterprise's  respective  charter  acts  ^* 
prohibiting,  without  regard  to  capital 
classification,  an  Enterprise  from 
making  a  capital  distribution  that  would 
decrease  the  capital  of  the  Enterprise  to 
an  amoimt  less  than  the  risk-based 
capital  level  or  the  minim\nn  capital 
level,  except  as  explicitly  improved  by 
OFHEO.  Section  1777.22(a)  reflects 
these  statutory  restrictions.^^  Under 
§  1777.22(b)(1),  any  Enterprise  that  is 
not  classified  as  adequately  capitalized 
is  prohibited  from  making  a  capital 
distribution  that  would  result  in 
classification  into  a  lower  capital 
classification  as  provided  by  12  U.S.C. 
4615(a)(2)  and  4616(a)(2).  Under 
§  1777.22(b)(2),  a  significantly 
undercapitalized  Enterpriser 
prohibited  from  making  a  capital 
distribution  absent  OFHEO's  prior 
approval,  as  provided  by  12  U.S.C. 
4616(a)(2).  Section  1777.22(b)(2)  also 
applies  in  the  case  of  an  Enterprise 
classified  as  critically  undercapitalized. 
The  final  rule  recites,  in  a  manner 
consistent  with  12  U.S.C.  4617(b) 
through  (c),  OFHEO's  authority  to  take 
actions  authorized  by  12  U.S.C.  4616  in 
the  case  of  a  critically  imdercapitalized 
Enterprise.  Under  the  same  authority, 
§  1777.23  requires  an  Enterprise 
classified  as  critically  imdercapitalized 
to  submit  a  complete  and  acceptable 
capital  restoration  plan  to  OFHEO. 

Capital  Restoration  Plans  \ 

Under  §  1777.23(a)(1),  an  Enterprise  is 
required  to  file  a  complete  capital 
restoration  plan  with  OFHEO  within  ten 
days  of  receiving  final  notice  of  capital 
classification  indicating  that  the 
Entnprise  is  classified  as 
undercapitalized,  significantly 
undercapitalized,  or  critically 
undercapitalized,  unless  OFHEO 
extends  the  period.  In  its  comments, 
Fannie  Mae  objected  to  this  ten-day 
period  as  being  too  short.  However,  the 
time  period  is  consistent  with  12  U.S.C. 
4622(b).  OFHEO  has  set  the  deadline  at 
ten  days  as  a  general  rule  to  allow 
sufficient  time  for  the  Enterprise  to 


agency's  disposition  of  the  final  risk-based  capital 
rule  at  66  FR  47730  (September  13,  2001). 

'*  The  Federal  Home  Loan  Mortgage  Corporation 
Act  at  12  U.S.C  14S2(b)(2).  and  the  Federal 
Nati(H>al  f4ortgage  Association  Charter  Act  at  12 
U.S.C  17l8(cM2). 

"The  ixoposed  rule  contained  f  1777.22(c), 
implementing  these  statutory  provisions  prior  to  the 
initial  date  of  OFHEO's  risk-based  capital  rules. 
With  the  publication  of  such  rules  on  September  13, 
2001,  §  1777.22(c)  is  unnecessary  and  bta  been 
dropped  btan  the  final  rule. 


articulate  its  responsive  business  plans, 
which,  absent  catastrophe,  would  likely 
have  been  developed  over  some  time 
before  a  written  submission  is  required. 
At  the  very  least,  the  Enterprise  and 
OFHEO  will  likely  be  aware  of  any 
impending  threat  and  need  for  a  capital 
restoration  strategy  by  the  time  a  notice 
of  proposed  classification  is  issued.  In 
light  of  the  serious  implications  of  an 
adverse  classification  under  subtitle  B  of 
the  1992  Act,  swift  implementation  of  a 
required  capital  plan  is  crucial.  If  it 
appears  to  OFHEO  that  additional  time 
is  appropriate  under  the  particular 
cimunstances.  §  1777.23(a)(1)  provides 
that  OFHEO  may  extend  the  timeframe. 

Under  §  1777.23(a)(2).  an  Enterprise 
that  is  already  operating  under  an 
approved  capital  restoration  plan  need 
not  submit  a  new  plan  each  time  the 
Enterprise  receives  subsequent  notices 
of  capital  classification,  unless  OFHEQ 
notifies  the  Enterprise  to  the  contrary. 
As  a  general  matter.  OFHEO  would 
likely  direct  an  Enterprise  to  submit  a 
new  or  amended  plan  if  subsequent 
notices  of  capital  classification  are  on 
groimds  different  from  or  in  addition  to 
the  grounds  imderlying  previous 
notices,  or  if  changes  in  cinnunstances 
underlying  the  original  plan  necessitate 
a  revised  plan,  or  if  the  original  plan  is 
not  effective  within  a  reasonable  period. 

Section  1777.23(b)  requires  an 
Enterprise's  capital  restoration  plan  to 
include  the  information  specified  in  by 
12  U.S.C.  4622(a)  and  such  other 
information  as  directed  by  OFHEO.  If 
the  Enterprise  does  not  submit  a 
complete  plan  by  the  specified  deadline, 
0F(&0  may  in  its  discretion  lower  the 
Enterprise's  capital  classification,  as  set 
forth  in  §  1777.23(c).  If  a  complete  and 
timely  capital  restoration  plan  is  not 
filed  by  an  Enterprise,  OFHEO  may 
reclassify  the  Enterprise  under 
§  1777.21(a)(3)  immediately  upon 
expiration  of  the  filing  deadline, 
without  further  notice.  As  further 
provided  in  §  1777. 23{c),  an  Enterprise's 
failure  to  submit  a  complete  and  timely 
plan  may  be  considered  in  the 
determination  of  each  subsequent 
capital  classification  of  the  Enterprise, 
until  the  Enterprise  files  a  plan  that 
obtains  OFHEO's  approval.  If  the 
Enterprise  has  not  corrected  its  failure 
to  file  an  acceptable  plan  after  a 
reasonable  period,  OFHEO  may 
reclassify  the  Enterprise,  without  furthw 
written  notice.  2* 

As  specified  in  §  1777.23(d),  OFHEO 
is  to  review  the  Enterprise's  capital  plan 


and  issue  an  order  within  thirty  days 
mther  approving  or  disapproving  the 
plan,  sul^ect  to  extension  for  an 
additional  thirty  days  as  OFHEO  deems 
necessary.  If  the  plan  is  disapproved, 
the  Enterprise  must  then  submit  an 
amended  plan  acceptable  to  0FH£0 
within  thirty  days  or  such  longer  period 
as  OFHEO  specifies.  Notably,  the  thirty- 
day  period  is  longer  than  the  ten-day 
period  for  submission  of  the  initial  plan 
in  order  to  facilitate  dialogue  with  the 
Enterprise  as  to  how  the  ^iterprise  may 
rehabilitate  a  disapproved  plan. 
However,  as  provided  in  §  1777.23(c)k 
OFHEO  may  reclassify  the  Enterprise 
into  a  lower  capital  classification, 
Mnthout  additional  notice,  at  any  time 
before  the  Enterprise  files  an  amended 
capital  plan  and  OFHEO  approves  it. 

Once  a  capital  plan  is  approved,  it 
may  be  amended  only  widi  the  prior 
written  approval  of  OFHEO,  as  provided 
in  §  1777.23(f).  As  that  section  provides, 
the  Enterprise's  obligations  under  an 
approved  plan  remain  in  place  except  to 
the  extent  the  plan  itself  identifies 
dates,  events,  or  conditions  upon  which 
the  obligations  terminate.  To  the  extent 
the  plan  is  silent  in  regard  to  a 
particular  obligation,  die  obligation 
remains  in  place  imtil  OFHEO  issues  an 
order  terminating  the  obligation.  An 
Enterprise  may  seek  such  termination 
orders  from  OFHEO  under 
§  1777.23(g)(2). 

In  its  comments,  Fannie  Mae  objected 
to  proposed  §  1777.23(g),  on  the  grounds 
that  leaving  a  decision  as  significant  as 
termination  of  a  capital  plan  to  the 
imlimited  discretion  of  OFHEO  would 
be  fundamentally  unfair.^^  Fannie  Mae 
asserted  that  the  plan  should  terminate 
upon  the  Enterprise's  certification  that 
the  measures  in  the  plan  have  been 
fulfilled,  absent  specific  written 
findings  to  the  contrary  by  OFHEO. 


'*  As  is  discussed  above  in  connection  Mdth 
§  1777.21(a)(l)(ii),  the  Enterprises  object  to  this 
combined  notice  luder  §  1777.23(cMl)  and 
S  1777.23(c)(3).  but  this  approach  is  specifically 
authorized  under  12  U.S.C  4618(b). 


27  Fannie  Mae  also  requested,  under  similar 
arguments  of  potential  unfairness,  that  OFHEO 
create  an  ombudsman  fimction  within  OFHEO,  and 
that  OFHEO  also  establish  a  formal  appeals  process 
whereby  the  Enterprises  would  have  an  avenue  to 
appeal  any  significant  supervisory  decision  to  a 
senior  agency  official  who  was  not  involved  in  the 
original  decision  making  process.  Fannie  Mae  notes 
that  the  Federal  bank  regulatory  agencies  are 
required  by  the  FDI  Act  to  maintain  such  an 
appellate  procedure.  OFHEO  has  not  implemented 
these  suggisstions  because  key  differences  between 
OFHEO  and  the  bank  regulatory  agmdes' render 
such  functions  siqierfluous.  Among  such 
differences,  becauae  OFHEO  supervises  only  two 
entities  it  lacks  a  large,  decentralized  supervisory 
strticture,  common  among  the  banking  agencies. 
The  significantly  smaller  size  of  OFHEO  makes  it 
impracticable  to  provide  a  senior  supervisory 
officer  to  act  as  ombudsman  in  such  matters.  The 
Enterprises  have  greater  opportunities  to  provide 
input  into  the  prompt  corrective  action 
dassificatioo  and  order  process  under  the  1992  Act 
than  is  provided  bx  insured  depository  institutions, 
under  the  Federal  Deposit  Insurance  Act 


p.J.-.l  to...^.^.- / 17.^1     cT     M^     fT/i?-;J»..    T^....,.—..   oe     onno /D..ln. 


.J    D, 


.l»*:. 


Federal  Rejjister / Vol.  67.  No.  17 /Friday.  January  25,  2002 /Rules  and  Regulations  3597 


OFHEO  disagrees.  The  initial 
approval  of  the  capital  restoration  plan 
(including  its  duration)  is  vested  wholly 
in  OFHEO's  discretion.  No  reason 
supports  a  contention  that  OFHEO's 
parallel  discretion  over  termination  of  a 
capital  restoration  plan  is  somehow 
otherwise  unfair,  or  of  such  significance 
as  to  be  beyond  the  agency's  supervisory 
purview.  Furthermore,  an  Enterprise 
can  request  that  its  obligations  imder  an 
approved  plan  be  terminated.  In 
addition,  as  noted  in  §  1777.23(g)(1),  to 
the  extent  particular  provisions  of  a 
particidar  plan  may  be  appropriately 
subject  to  termination  by  reference  to 
specified  dates,  events,  or  conditions, 
the  plan  may  be  structured  accordingly. 

If  an  Enterprise  fails  to  take  timely 
action  reasonably  necessary  to  comply 
with  an  approved  plan,  OFHEO  may 
exercise  its  authority  under  12  U.S.C. 
4615(b)(2)  and  4616(b)(5)  to  reclassify 
the  Enterprise.  In  their  comments,  the 
Enterprises  objected  to  the  language  of 
proposed  §  1777.23(h)(1),  under  which 
an  Enterprise  must  make  efforts 
reasonably  necessary  to  comply  with  the 
capital  restoration  plan  and  to  fulfill  the 
schedule  thereunder,  as  not  being 
consistent  with  the  statutory  standard. 
OFHEO  interprets  the  "good  faith, 
reasonable  efforts  necessary  to  comply 
with  the  capital  restoration  plan  and 
fulfill  the  schedule  for  the  plan" 
language  in  sections  4615(b)  and 
4616(b)  to  mean  that  the  Enterprise 
must  make  all  reasonable  efforts  as  are 
necessary  to  comply  with  the  plan. 
OFHEO  would  consider  it  a 
demonstration  of  a  lack  of  good  faith  if 
an  Enterprise  fails  to  attempt  to  carry 
out  one  or  more  efforts  contemplated  by 
an  approved  capital  restoration  plan. 
OFHEO  woidd  not  deem  an  Enterprise's 
efforts  to  be  in  bad  faith  simply  because 
such  efforts  fail  to  effect  a  desired  result. 

In  light  of  the  Enterprise's  comments 
that  OFHEO's  proposed  formulation 
does  not  adequately  express  the 
statutory  standard,  §1777.23(h)(l){i)  has 
been  revised  to  expressly  refer  to  good 
faith,  and  to  note  that  it  is  inciunbent 
upon  the  Enterprise  to  make  all 
reasonable  efforts  necessary  to  comply 
with  an  approved  plan.  The  final  rule 
provides  that  OFHEO  may  reclassify  the 
Enterprise  if,  in  the  agency's  discretion, 
the  Enterprise  has  failed  to  make,  in 
good  faith,  reasonable  efforts  necessary 
to  comply  with  a  capital  restoration 
plan  and  to  fulfill  the  schedule 
thereunder. 

As  is  provided  in  §  1777.23(h)(l)(ii) 
through  (iii),  an  Enterprise's  failure  to 
implement  an  approved  capital  plan 
may  be  considered  in  the  determination 
of  each  subsequent  capital  classification 
of  the  Enterprise  until  OFHEO 


determines  the  Enterprise  is  making 
reasonable  efforts.  The  Enterprise  may 
face  successive  reclassifications  for 
failure  to  make  such  efforts  after  a 
reasonable  period. 

As  is  noted  in  §  1777.23(h)(2).  a 
capital  plan  that  has  received  an 
approval  order  by  OFHEO  shall  be 
deemed  an  order  imder  the  1992  Act  for 
enforcement  purposes,  and  an 
Enterprise  in  any  capital  classification, 
its  executive  officers,  and  directors  may 
be  subject  to  action  by  OFHEO  under  12 
U.S.C.  4631,  4632,  and  4636  and  12  CFR 
part  1780  for  failure  to  comply  with  an 
approved  plan.  In  its  comments,  Fannie 
Mae  objects  to  such  characterization. 
Fannie  Mae  asserts  that  the  terms  of  an 
approved  capital  plan  are  not 
enforceable  imder  OFHEO's  cease  and 
desist  authority  or  civil  money 
penalties,  and  that  such  an  action  by 
OFHEO  would  exceed  its  authority 
under  the  1992  Act. 

OFHEO  disagrees  and  is  adopting 
§  1777.23(h)(2)  without  change.  Fannie 
Mae  improperly  infers  that  the  only 
"orders"  susceptible  to  enforcement 
action  under  these  statutes  are  OFHEO 
determinations  that  are  designated  as 
"orders"  by  the  1992  Act  itself. 
However,  die  1992  Act  does  not 
de»gnate  any  particular  OFHEO 
determination  with  respect  to  an 
Enterprise  or  its  directors  or  executive 
officers  as  an  "order."  thereby  begging 
the  question  under  Fannie  Mae's 
reasoning  as  to  what  would  constitute 
an  "order"  for  purposes  of  sections 
4631.  4632,  and  4636.  While  the  1992 
Act  describes  OFHEO's  decisions  imder 
sections  4631,  4632,  and  4636  as 
"orders,"  to  argue  that  these  are  the 
exclusive  "orders"  to  which  such 
sections  refer  is  not  convincing.  It 
would  be  circidar  to  interpret  these 
sections  to  mean  that  the  only  order  the 
violation  of  which  is  redressable  by  a 
cease  and  desist  order  is  another  cease 
and  desist  order  or  an  order  imposing 
civil  money  penalties.  While 
circumstances  may  occur  in  which  a 
regidatory  agency  that  is  faced  with 
noncompliance  with  a  formal 
enforcement  order  may  appropriately 
resort  to  further  administrative 
enforcement  action,  more  often  a 
judicial  enforcement  of  the  enforcement 
order  is  likely  to  be  sought.  Cf.  12  U.S.C. 
4635(a)  (judicial  actions  to  enforce 
orders  and  notice  issued  imder  subtitles 
B  and  C  of  the  1992  Act).  Moreover,  the 
statutory  language  in  section 
4361(a)(3)(A)  and  section  4636(a)(1) 
broadly  refers  to  any  order  under  the 
1992  Act  or  the  charter  acts,  without 
restriction  as  to  particular  sections  of 
such  acts. 


Orders  Under  Section  4616 

Section  1777.24  of  the  final  rule 
implements  OFHEO's  discretionary 
authority  under  12  U.S.C.  4616(b)(1) 
through  (4),  to  issue  orders  requiring  a 
significantly  undercapitalized 
Enterprise  to  take  remedial  and 
corrective  actions.  OFHEO  may  fashion 
such  remedy  or  require  supervisory 
action  as  appropriate  including,  but  not 
limited  to,  any  of  the  following: 

•  Limit  an  increase  in,  or  require  a 
reduction  of,  any  borrowings  and  other 
types  of  obligations  of  an  Enterprise, 
including  off-balance  sheet  obligations; 

•  Limit  or  prohibit  the  growth  of 
assets  of  an  Enterprise  or  require 
reduction  of  its  assets; 

•  Require  an  Enterprise  to  obtain 
additional  capital  in  such  form  and 
amount  as  specified  by  OFHEO;  and 

•  Require  an  Enterprise  to  terminate, 
reduce,  or  modify  a  program  or  activity 
that  entails  excessive  risk  to  the 
Enterprise. 

As  indicated  by  §  1777.24.  OFHEO 
may  also  issue  orders  to  an  Enterprise 
that  has  been  classified  as  critically 
undercapitalized  under  authority 
provided  by  12  U.S.C.  4617(b)  through 

(c). 

The  procedures  under  which  such 
orders  may  be  issued  are  similar  to  the 
procedures  for  issuance  of  capital 
classifications,  and  are  set  out  in 
§§  1777.24  through  1777.26.  Similar  to 
the  treatment  of  approved  capital  plans 
discussed  above,  the  provisions 
contained  in  these  orders  will  bind  the 
Enterprise  imtil  such  provisions 
terminate  under  the  terms  of  the  order 
or  OFHEO  modifies  the  order,  as 
discussed  in  §  1777.26(b).  As  indicated 
in  §  1777.26(c),  such  orders  constitute 
orders  under  the  1992  Act,  and  an 
Enterprise  in  any  capital  classification, 
its  executive  officers,  and  directors  may 
be  subject  to  administrative  enforcement 
action  by  OFHEO  under  12  U.S.C.  4631, 
4632.  and  4636  and  12  CFR  part  1780 
for  failure  to  comply  with  such  orders. 
Moreover.  12  U.S.C.  4635  provides 
jurisdiction  in  the  United  States  District 
Court  of  the  District  of  Columbia  for 
direct  enforcement  of  such  orders. 

Administrative  Exhaustion 

Section  1777.27  summarizes  12  U.S.C. 
4623,  which  provides  that  an  Enterprise 
not  classified  as  critically 
imdercapitalized  may  seek  judicial 
review  of  OFHEO's  final  notice  of  its 
capital  classification,  or  a  final  notice  of  : 
order  issued  under  12  U.S.C.  4616(b)(1) 
through  (4).  For  any  issue  raised  by  such 
Enterprise  in  connection  with  such 
review,  the  Enterprise  must  haye  first 
exhausted  its  adioinistrative  remedies, 
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by  presenting  its  objections,  arguments, 
and  information  relating  to  such  issue 
for  OFHEO's  consideration  in  the 
Enterprise's  response  to  OFHEO's  notice 
of  capital  classification  or  notice  of 
intent  to  issue  an  order.  The  Enterprise's 
judicial  action  will  not  operate  as  a  stay 
of  a  capital  classification  or  order  by 
OFHEO. 

In  its  comments,  Freddie  Mac  asserted 
that  OFHEO's  requirement  in  proposed 
§  1777.27(b)  that  the  Enterprise  assert  its 
objections  concerning  a  classification  to 
OFHEO  before  raising  them  before  the 
D.C.  Circuit  would  be  inconsistent  with 
applicable  judicial  doctrine.  OFHEO 
disagrees.  Section  1777.27  is  consistent 
with  cdntrolling  judicial  precedent  on 
exhaustion  and  review,  and  has  been 
adopted  in  the  final  rule  without 
change. 

Appointment  of  a  Conservator  for  a 
Significantly  or  Critically 
Undercapitalized  Enterprise 

Section  1777.28  addresses 
apftointment  of  a  conservator  for  a 
significantiy  imdercapitalized  or 
critically  undercapitalized  Enterprise.^" 
As  is  described  in  §  1777.28(a).  12 
U.S.C.  4616  empowers  OFHEO  to 
appoint  a  conservator  for  a  significantly 
undercapitalized  Enterprise,  if  OFHEO 
determines  the  Enterprise's  core  capital 
is  less  than  the  minimum  capital  level 
and  the  alternative  remedies  available  to 
OFHEO  under  the  1992  Act  are  not 
satisfactory.  As  is  described  in 
S  1777.28(b),  12  U.S.C.  4617  requires  the 
Director  to  appoint  a  conservator  for  a 
critically  undercapitalized  Enterprise, 
unless  the  Director  makes  a  written 
determination,  and  the  Secretary  of  the 
Treasury  concurs  in  writing,  that  the 
appointment  of  a  conservator  is  likely  to 
have  serious  adverse  efi'ects  on 
economic  conditions  of  national 
financial  markets  or  on  the  financial 
stability  of  the  housing  finance  market, 
and  that  the  public  interest  would  be 
better  served  by  taking  some  other 
enforcement  action  authorized  by  the 
1992  Act.  In  response  to  a  comment, 
OFHEO  has  revised  the  final  version  of 
§  1777.28(b)(2),  to  clarify  that  the 
written  determination  described  therein 
is  to  be  in  support  of  the  agency's 
determination  not  to  appoint  a. 
conservator. 

Under  12  U.S.C.  4619(e)(2),  a 
conservatorship  appointment  under 
either  §  1777.28(a)  or  1777.28(b)  is  to  be 
terminated  by  OFHEO  upon 
determining  that  the  Enterprise  has 


"OFHEO  also  has  authority  under  12  U.S.C. 
4619(a)(1)  through  (2)  to  appoint  conservators  on 
various  grounds,  regardless  of  an  Enterprise's 
capital  classification. 


maintained  an  amount  of  core  capital 
that  is  equal  to  or  exceeds  the  minimum 
capital  level.  OFHEO  is  also  vested  with 
discretion,  under  12  U.S.C.  4619(e)(1), 
to  terminate  such  a  conservatorship 
appointment  based  upon  determining 
that  such  termination  is  in  the  public 
interest  and  may  safely  be 
accomplished.  "These  termination 
provisions  are  reflected  in  §  1777.28(d). 

Regulatory  Impact 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  final  rule  is  not  classified  as  a 
significant  rule  imder  Executive  Order 
12866  because  it  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions;  or  have  significant 
adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets. 
Accordingly,  no  regulatory  impact 
assessment  is  required  and  this 
proposed  regulation  has  not  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review. 

Unfunded  Mandates  Reform  Act  of  1995 

This  final  rule  does  not  include  a 
Federal  mandate  that  could  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  As  a  result,  the  final  rule  does 
not  warrant  the  preparation  of  an 
assessment  statement  in  accordance 
with  the  Unfunded  Mandates  Reform 
Act  of  1995. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  that  a 
regulation  that  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organizations  must 
include  an  initial  regulatory  flexibility 
analysis  describing  the  regulation's 
impact  on  small  entities.  Such  an 
analysis  need  not  be  undertaken  if  the 
agency  has  certified  that  the  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  nuinber  of  small 
entities.  5  U.S.C.  605(b).  OFHEO  has 
considered  the  impact  of  the  final  rule 
under  the  Regulatory  Flexibility  Act. 
The  General  Counsel  of  OFHEO  certifies 
that  the  final  rule  is  not  likely  to  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  business 
entities  because  the  rule  only  affects  the 
Enterprises,  their  executive  officers,  and 
.their  directors. 

Paperwork  Reduction  Act  of  1 995 

This  final  rule  contains  no 
information  collection  requirements  that 
require  the  approval  t)f  the  Office  of 
Management  and  Budget  pursuant  to  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501-3520. 

List  of  Subjects  in  12  CFR  Part  1777 

Administrative  practice  and 
procedure.  Capital  classification. 
Mortgages. 

Accordii^y,  for  the  reasons  set  out  in 
the  preamble,  OFHEO  adds  part  1777  to 
subchapter  C  of  12  CFR  chapter  XVII.  to 
read  as  follows: 

PART  1777— PROMPT  CORRECTIVE 
ACTION 

Sec. 

1777.1  Authority,  purpose,  scope,  and 
implementation  dates. 

1777.2  Preservation  of  other  authority. 

1777.3  Definitions. 

Subpart  A— Prompt  Supervisory  Response  ' 

1777.10  Developments  prompting 
supervisory  response. 

1777.11  Supervisory  response. 

1777.12  Other  supervisory  action. 

Subpart  B— Capital  Classifications  and 
Orders  Undsr  Section  1366  of  the  1992  Act 

1777.20  Capital  classifications. 

1777.21  Notice  of  capital  category,  and 
adjustments. 

1777.22  Limitation  on  capital  distributions. 

1777.23  Capital  restoration  plans. 

1777.24  Notice  of  intent  to  issue  an  order. 

1777.25  Response  to  notice. 

1777.26  Final  notice  of  order. 

1777.27  Exhaustion  and  review. 

1777.28  Appointment  of  conservator  for  a 
significantly  imdercapitalized  or 
critically  undercapitalized  Enterprise. 

Authority:  12  U.S.C.  1452(b)(2),  14S6(c), 
1718(c)(2),  1723a(k),  4513(a),  4513(b),  4514, 
4517,  4611-4619,  4622,  4623,  4631,  4635. 

i  1 777.1    AutlHMlty,  purpcee,  scope,  and 

HIipMIIWIIISUUn  CHHBS. 

(a)  Authority.  This  part  is  issued  by 
the  Office  of  Federal  Housing  Enterprise 
Oversight  (OFHEO)  pursuant  to  sections 
1313, 1371. 1372,  and  1376  of  the 
Federal  Housing  Enterprises  Financial 
Safety  and-Soimdness  Act  (1992  Act) 
(12  U.S.C.  4513. 4631. 4632.  and  4636). 
These  provisions  broadly  authorize 
OFHEO  to  take  such  actions  as  are 
deemed  appropriate  by  the  Director  of 
OFHEO  to  ensure  that  the  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (collectively,  the 
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Enterprises)  maintain  adequate  capital 
and  operate  in  a  safe  and  sound  maimer. 

(b)  Authority,  purpose  and  scope  of 
subpart  A.  In  addition  to  the  authority 
set  forth  in  paragraph  (a)  of  this  section, 
subpart  A  of  this  part  is  also  issued 
pursuant  to  section  1314  of  the  1992  Act 
(12  U.S.C.  4514),  section  307(c)  of  the 
Federal  Home  Loan  Mortgage 
Corporation  Act  (12  U.S.C.  1456(c)),  and 
section  309(k)  of  the  Federal  National 
Mortgage  Association  Charier  Act  (12 
U.S.C.  1723a(k)),  requiring  each 
Enterprise  to  submit  such  reports  to 
OFHEO  as  the  Director  of  OFHEO 
determines,  in  his  or  her  judgment,  are 
necessary  to  carry  out  the  purposes  of 
the  1992  Act.  Subpart  A  of  this  part  is 
also  issued  in  reliance  on  section  1317 
of  the  1992  Act  (12  U.S.C.  4517) 
authorizing  OFHEO  to  conduct 
examinations  of  the  Enterprises.  The 
purpose  of  subpart  A  of  this  part  is  to 
set  forth  a  framework  of  early 
intervention  supervisory  measures, 
other  than  formal  enforcement  actions, 
that  OFHEO  may  take  to  address 
emerging  developments  that  merit 
supervisory  review  to  ensure  they  do 
not  pose  a  ciurent  or  future  threat  to  the 
safety  and  soimdness  of  an  Enterprise. 
OFHEO's  initiation  of  procedures  under 
subpart  A  does  not  necessarily  indicate 
that  any  imsound  condition  exists.  The 
supervisory  responses  enumerated  in 
§  1777.11  do  not  constitute  orders  tmder 
the  1992  Act  for  purposes  of  sections 
1371  and  1376  thereof  (12  U.S.C.  4631 
and  4636). 

(c)  Authority,  purpose,  and  scope  of 
subpart  B.  In  addition  to  the  authority 
set  forth  in  paragraph  (a)  of  this  section, 
subpart  B  of  this  part  is  also  issued 
pursuant  to  subtitie  B  of  the  1992  Act 
(12  U.S.C.  4611  through  4623),  section 
303(b)(2)  of  the  Federal  Home  Loan 
Mortgage  Corporation  Act  (12  U.S.C. 
1452(b)(2)),  and  section  303(c)(2)  of  the 
Federal  National  Mortgage  Association 
Charter  Act  (12  U.S.C.  1718(c)(2)).  These 
provisions  authorize  OFHEO  to 
administer  certain  capital  requirements 
for  the  Enterprises,  to  classify  the 
capital  of  the  Enterprises  based  on 
capital  levels  specified  in  the  1992  Act, 
and,  in  appropriate  circumstances,  to 
exercise  discretion  to  reclassify  an 
Enterprise  into  a  lower  capital  category. 
Under  these  provisions,  there  are  also 
automatic  consequences  for  an 
Enterprise  that  is  not  classified  as' 
adequately  capitalized,  as  well  as 
discretionary  authority  for  OFHEO  to 
require  an  Enterprise  to  take  remedial 
actions.  Subpart  B  implements  the 
provisions  of  sections  1364  through 
1368. 1369(b)  through  (e),  1369C.  and 
1369D  of  the  1992  Act  as  they^pply  to 
the  Enterprises  (12  U.S.C.  4614  through 


4618,  4619(b)  through  (e),  4622  and 
4623).  The  principal  purposes  of 
subpart  B  are  to  identify  the  capital 
measures  and  capital  levels  that  OFHEO 
uses  in  determining  the  capital 
classification  of  an  Enterprise;  to  set  out 
the  procedures  OFHEO  uses  in 
determining  such  capital  classifications; 
to  establish  procedures  for  submission 
and  review  of  capital  restoration  plans 
of  an  Enterprise  that  is  not  classified  as 
adequately  capitalized;  and  to  establish 
procediu«s  under  which  OFHEO  issues 
orders  pursuant  to  section  1366(b)(1) 
through  (4)  of  the  1992  Act  (12  U.S.C. 
4616^)(1)  through  (4)). 

[d]  Effective  dates  of  capital 
classifications.  Section  1364  of  the  1992 
Act  (12  U.S.C.  4614(d))  directs  OFHEO 
to  determine  capital  classifications  for 
the  Enterprises  by  reference  to  two 
capital  standards,  consisting  of  the 
minimimi  or  critical  capital  level  on  the 
one  hand,  and  the  risk-based  capital 
^evel  on  the  other.  Section  1364(d)  of 
the  1992  Act  (12  U.S.C.  4614(d)) 
excludes  consideration  of  whether  the 
Enterprises  meet  the  risk-based  capital 
level  in  determining  capital 
classifications  or  reclassifications  imder 
1364,  imtil  one  year  after  the  effective 
date  of  OFHEO's  regulation 
implementing  OFHEO's  risk-based 
capital  test  (issued  under  section 
1361(e)  of  the  1992  Act  (12  U.S.C. 
4611(e)),  until  such  time,  section 
1364(d)  provides  that  an  Enterprise  is  to 
be  classified  as  adequately  capitalized 
so  long  as  it  meets  the  minimum  capital 
level.  Subpart  B  contains  a  currentiy 
effective  set  of  capital  classifications 
omitting  consideration  of  the  risk-based 
capital  level,  as  well  as  another  set  of 
capital  classifications  which  will  take 
effect,  and  displace  the  current  set  of 
capital  classifications,  on  September  13, 
2002  that  is,  one  year  after  the  effective 
date  of  OFHEO's  risk-based  capital  nde 
published  at  66  FR  47730,  September 
13, 2001. 

§1777^    Preservation  of  other  autttority. 

(a)  Supervisory  standards. 
Notwithstanding  the  existence  of 
procedures  in  §  1777.10  for  the  Director 
of  OFHEO  to  designate  certain 
developments  for  supervisory  response 
under  subpart  A  of  this  part,  nothing  in 
this  part  in  any  way  limits  the  authority 
of  OFHEO  otherwise  to  take  such 
actions  with  respect  to  any  issue  as  is 
deemed  appropriate  by  the  Director  of 
OFHEO  to  ensure  that  the  Enterprises 
maintain  adequate  capital,  operate  in  a 
safe  and  sotmd  maimer,  and  comply 
with  the  1992  Act  and  regulations, 
orders,  and  agreements  thereunder. 

(b)  Capital  floor.  Classification  of  an 
Enterprise  as  adequately  capitalized  in 


accordance  with  subtitie  B  of  the  1992 
Act  and  subpart  B  of  this  part  indicates 
that  the  Enterprise  meets  the  capital 
levels  imder  sections  1361  and  1362  of 
the  1992  Act  (12  U.S.C.  4611  and  4612) 
and  regulations  promulgated  thereunder 
as  of  the  times  specified  in  the 
classification  determination.  Nothing  in 
subpart  B  of  this  part  or  subtitie  B  of  the 
1992  Act  limits  OFHEO's  authority 
otherwise  to  address  circumstances  that 
would  require  additional  capital 
through  regulations,  orders,  notices, 
guidance,  or  other  actions. 

(c)  Form  of  supervisory  action  or 
response.  In  addition  to  the  supervisory 
^  responses  contemplated  under  subpart 
A  of  this  part,  and  the  authority  to 
classify  and  reclassify  the  Enterprises,  to 
issue  orders,  and  to  appoint 
conservators  imder  subpart  B  of  this 
part,  the  1992  Act  grants  OFHEO  broad 
discretion  to  take  such  other 
supervisory  actions  as  may  be  deemed    • 
by  OFHEO  to  be  appropriate,  including 
issuing  temporary  and  permanent  cease 
and  desist  orders,  imposing  civil  money 
penalties,  appointing  a  conservator 
under  section  1369(a)(1)  through  (2)  of 
tiie  1992  Act  (12  U.S.C.  4619(a)(1) 
through  (2)),  entering  into  a  written 
agreement  the  violation  of  which  is 
actionable  through  enforcement 
proceedings,  or  entering  into  any  other 
formal  or  informal  agreement  with  an 
Enterprise.  Neither  the  1992  Act  nor  this 
part  in  any  way  limit  OFHEO's 
discretion  over  the  selection  of  the  type 
of  these  actions,  and  the  selection  of  one 
type  of  action  under  this  part  or  under 
these  other  statutory  authorities,  or  a 
combination  thereof,  does  not  foreclose 
OFHEO  bom  pursuing  any  other  action. 

§1777.3    Definitions. 

For  purposes  of  this  part,  the 
following  definitions  will  apply: 

1992  Act  means  the  Federal  Housing 
Enterprises  Financial  Safety  and 
Soundness  Act,  12  U.S.C.  4501  et  seq. 

Affiliate  means  an  entity  that  controls 
an  Enterprise,  is  controlled  by  an 
Enterprise,  or  is  under  common  control 
with  an  Enterprise. 

Capital  distribution  means: 

(1)  Any  dividend  or  other  distribution 
in  cash  or  in  kind  made  with  respect  to 
any  shares  of,  or  other  ownership 
interest  in,  an  Enterprise,  except  a 
dividend  consisting  only  of  shares  of  the 
Enterprise;  and 

(2)  Any  payment  made  by  an 
Enterprise  to  repurchase,  redeem,  retire, 
or  otherwise  acquire  any  of  its  shares  or 
other  ownership  interests,  including  any 
extension  of  credit  made  to  finance  an 
acquisition  by  the  Enterprise  of  such 
shares  or  other  ownership  interests, 
except  to  the  extent  the  Enterprise 
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makes  a  payment  to  repurchase  its 
shares  for  the  purpose  of  fulfilling  an 
obligation  of  the  Enterprise  under  an 
employee  stock  ownership  plan  that  is 
qualified  imder  section  401  of  the 
Internal  Revenue  Code  of  1986  (26 
U.S.C.  401  et  seq.)  or  any  substantially 
equivalent  plan  as  determined  by  the 
Director  of  OFHEO  in  writing  in 
advance. 

Core  capital  has  the  same  meaning  as 
provided  in  12  CFR  1750.2. 

Critical  capital  level  means  the 
amount  of  core  capital  that  is  equal  to 
the  sum  of  one  half  of  the  amount 
determined  under  12  CFR  1750.4(a)(1) 
and  five-ninths  of  the  amounts 
determined  under  12  CFR  1750.4(a)(2) 
through  1750.4(a)(7). 

Enterprise  means  the  Federal  National 
Mortgage  Association  and  any  affiliate 
thereof,  and  the  Federal  Home  Loan 
Mortgage  Corporation  and  any  affiliate 
thereof. 

Minimum  capital  level  means  the 
minimum  amount  of  core  capital 
specified  for  an  Enterprise  pursuant  to 
section  1362  of  the  1992  Act  (12  U.S.C. 
4612),  as  determined  under  12  CFR 
1750.4. 

OFHEO  means  the  Office  of  Federal 
Housing  Enterprise  Oversight. 

Risk-based  capital  level  means  the 
amount  of  total  capital  specified  for  an 
Enterprise  pursuant  to  section  1361  of 
the  1992  Act  (12  U.S.C.  4611),  as 
determined  under  OFHEO's  regulations 
implementing  section  1361. 

Total  capital  has  the  same  meaning  as 
provided  at  12  CFR  1750.11(n). 

Subpart  A— Prompt  Superviaory 


f  1777.10    Developments  prompting 
mnenfliorw  raaoonM. 

In  the  event  of  any  of  the  following 
developments,  OFl^O  shall  undertake 
one  of  the  supervisory  responses 
enumerated  in  §  1777.11,  or  a 
combination  thereof: 

(a)  OFHEO's  national  House  Price 
Index  (HPI)  for  the  most  recent  quarter 
is  more  than  two  percent  less  than  the 
national  HPI  four  quarters  previously,  or 
for  any  Census  Division  or  Divisions  in 
which  are  located  properties  securing 
more  than  25  percent  of  single-family 
mortgages  owned  or  securing  securities 
guaranteed  by  an  enterprise,  the  HPI  for 
the  most  recent  quarter  for  such 
Division  or  Divisions  is  more  than  five 
percent  less  than  the  HPI  for  that 
Division  or  Divisions  four  quarters 
previously; 

(b)  An  Enterprise's  publicly  reported 
net  income  for  the  most  recent  calendar 
quarter  is  less  than  one-half  of  its 
average  quarterly  net  income  for  any 


four-quarter  period  during  the  prior 
eight  quarters: 

(c)  An  Enterprise's  publicly  reported 
net  interest  margin  (NIM)  for  the  most 
recent  quarter  is  less  than  one-half  of  its 
average  NIM  for  any  foiu-quarter  period 
during  the  prior  eight  quarters; 

(d)  For  single-family  mortgage  loans 
owned  or  securities  by  an  Enterprise 
that  are  delinquent  ninety  days  or  more 
or  in  foreclosure,  the  proportion  of  such 
loans  in  the  most  recent  quarter  has 
increased  more  than  one  percentage 
point  compared  to  the  lowest  proportion 
of  such  loans  in  any  of  the  prior  four 
quarters;  or 

(e)  Any  other  development,  including 
conduct  of  an  activity  by  an  Enterprise, 
that  OFHEO  determines  in  its  discretion 
presents  a  risk  to  the  safety  and 
soundness  of  the  Enterprise  or  a 
possible  violation  of  applicable  law, 
regulation,  or  order. 

§  1 777.1 1    Supervisory  response. 

(a)  Level  I  supervisory  response — (1) 
Supervisory  letter.  Not.later  than  five 
business  days  after  OFHEO  determines 
that  a  development  eniunerated  in 
§  1777.10  has  transpired,  OFHEO  shall 
deliver  a  supervisory  letter  alerting  the 
chief  executive  officer  or  the  board  of 
directors  of  the  Enterprise  to  OFHEO's 
determination. 

(2)  Contents  of  supervisory  letter.  The 
supervisory  letter  shall  notify  the 
Enterprise  that,  piusuant  to  this  subpart, 
OFHEO  is  commencing  review  of  a 
potentially  adverse  development.  As  is 
appropriate  imder  the  particiilar 
circumstances  and  the  natiue  of  the 
potentially  adverse  development,  the 
letter  may  direct  the  Enterprise  to 
undertake  one  or  more  of  the  following 
actions,  as  of  such  time  as  OFHEO 
directs: 

(i)  Provide  OFHEO  with  any  relevant 
information  known  to  the  Enterprise 
about  the  potentiidly  adverse  * 

development,  in  such  format  as  OFHEO 
directs; 

(ii)  Respond  to  specific  questions  and 
conc^ns  that  OFHEO  poses  about  the 
potentially  adverse  development:  and 

(iii)  Take  appropriate  action. 

(3)  Review;  further  action.  Based  on 
the  Enterprise's  response  to  the 
supervisory  letter  and  consideration  of 
other  relevant  factors,  OFHEO  shall 
promptly  determine  whether  the  Level  I 
supervisory  response  is  adequate  to 
resolve  any  supervisory  issues 
implicated  by  the  potentially  adverse 
development,  or  whether  additional 
supervisory  response  under  this  section 
is  warranted. 

(4)  Sequence  of  supervisory  responses. 
The  Level  II  through  Level  IV 
supervisory  responses  in  paragraphs  (b) 


through  (d)  of  this  section  may  be 
carried  out  in  any  sequence,  including 
simultaneous  performance  of  two  or 
more  such  responses.  OFHEO  may  also 
carry  out  one  or  more  such  responses 
simultaneously  with  a  Level  I 
supervisory  response  pursuant  to  this 
paragraph  (a). 

(b)  Level  11  supervisory  response — (1) 
Special  review.  In  addition  to  any  other 
supervisory  response  described  in  this 
section,  OFHEO  may  conduct  a  special 
review  of  an  Enterprise  in  order  to 
assess  the  impact  of  the  potentially 
adverse  development  on  the  Enterprise. 

(2)  Review;  further  action.  Based  on 
the  results  of  the  special  review  and 
consideration  of  other  factors  deemed 
by  OFHEO  to  be  relevant.  OFHEO  shall 
promptly  determine  whether  additional 
supervisory  response  imder  this  section 
is  warranted. 

(c)  Level  HI  supervisory  response — (1) 
Action  plan.  In  addition  to  any  other 
supervisory  response  described  in  this 
section,  OFHEO  may  direct  the 
Enterprise  to  prepare  and  submit  an 
action  plan  to  OFHEO,  in  such  format 
and  at  such  time  as  OFHEO  directs. 

(2)  Contents  of  action  plan.  Such 
action  plan  shall  include,  subject  to 
additional  direction  by  OFHEO,  the 
following: 

(i)  In  the  case  of  any  potentially 
adverse  development  arising  from 
conditions  or  practices  internal  to  the 
Enterprise,  any  relevant  information 
known  to  the  Enterprise  about  the 
cinnunstances  that  led  to  the  potentially 
adverse  developmrait; 

(ii)  An  assessment  of  likely 
consequences  that  the  potentially 
adverse  development  may  have  for  the 
Enterprise:  and 

(ill)  The  proposed  course  of  action  the 
Enterprise  will  imdertake  in  response  to 
the  potentially  adverse  development, 
including  an  explanation  as  to  why  such 
approach  is  preferred  to  any  other 
alternative  actions  by  the  Enterprise  and 
how  such  approach  will  address  the 
concerns  of  OFHEO. 

(3)  Review;  further  action.  If  OFHEO 
in  its  discretion  determines  that  the 
information,  assessment,  or  proposed 
course  of  action  contained  in  the  action 
plan  is  incomplete  or  inadequate, 
OFHEO  shall  promptly  direct  the 
Enterprise  to  correct  such  deficiencies 
to  the  extent  OFHEO  determines  such 
corrections  will  aid  in  resolving 
supervisory  issues  implicated  by  the 
potentially  adverse  development,  and 
will  promptly  determine  whether 
additional  supervisory  response  under 
this  section  is  warranted. 

(d)  Level  IV  supervisory  response — (1) 
Notice  to  show  cause.  In  addition  to  any 
other  supervisory  response  described  in 
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this  section,  OFHEO  may  issue  written 
notice  to  the  chief  executive  officer  or 
the  board  of  directors  of  the  Enterprise 
directing  the  Enterprise  to  show  cause, 
on  or  before  the  date  specified  in  the 
notice,  why  OFHEO  should  not  issue 
one  or  more  of  the  following: 

(i)  A  notice  of  charges  to  the 
Enterprise  under  section  1371  of  the 
1992  Act  (12  U.S.C.  4631)  and  the 
procedwes  in  12  CFR  part  1780 
commencing  an  action  to  order  the 
Enterprise  to  cease  and  desist  conduct, 
conditions,  or  violations  specified  in  the 
notice  to  show  cause; 

(ii)  A  temporary  order  to  the 
Enterprise  under  section  1 372  of  the 
1992  Act  (12  U.S.C.  4632)  and  the 
procedures  in  12  CFR  part  1780  to  cease 
and  desist  fi-om,  and  take  affirmative 
actions  to  prevent  or  remedy  harm  firom, 
conduct,  conditions,  or  violations 
specified  in  the  notice  to  show  cause; 

(iii)  A  notice  of  charges  under  section 
1376  of  the  1992  Act  (12  U.S.C.  4636) 
and  the  procedures  in  12  CFR  part  1780 
commencing  imposition  of  a  civil 
money  penalty  against  the  Enterprise;  or 

(iv)  A  notice  of  discretionary 
reclassification  of  the  Enterprise's 
capital  classification  under  section 
1364(b)  of  the  1992  Act  (12  U.S.C. 
4614(b))  and  subpart  B  of  this  part. 

(2)  Review;  further  action.  Based  on 
the  Enterprise's  response  to  the  notice  to 
show  cause  and  consideration  of  other 
relevant  factors,  OFHEO  shall  promptly 
determine  whether  to  commence  the 
actions  described  in  the  notice,  and 
whether  additional  supervisory 
response  under  this  section  is 
warranted. 

f  1 777.1 2    Ottter  supervisory  action. 

Notwithstanding  the  pendency  or 
completion  of  one  or  more  supervisory 
responses  described  in  §  1777.11, 
OFHEO  may  at  any  time  undertake 
additional  supervisory  steps  and  actions 
in  the  form  of  any  informal  or  formal 
supervisory  tool  available  to  OFHEO 
under  the  1992  Act,  including,  but  not 
limited  to,  issuing  guidance  or 
directives  imder  section  1313  (12  U.S.C. 
4513),  requiring  reports  imder  section 
1314  (12  U.S.C.  4514),  conducting  other 
examinations  under  section  1317  (12 
U.S.C.  4517),  issuing  discretionary 
reclassification  under  section  1364  (12 
U.S.C.  4614),  initiating  discretionary 
action  under  section  1366(b)  (12  U.S.C. 
4616(b)),  appointing  a  conservator 
under  section  1369(a)  (12  U.S.C. 
4619(a)),  or  initiating  administrative 
enforcement  action  under  sections  1371, 
1372.  and  1376  (12  U.S.C.  4631,  4632 
and  4636).  In  addition.  OFHEO  may 
take  any  such  steps  or  actions  with 
respect  to  an  Enterprise  that  &ils  to 


make  a  submission  or  comply  with  a 
directive  as  required  by  §  1777.11,  or  to 
address  an  Enterprise's  failure  to 
implement  an  appropriate  action  in 
response  to  a  supervisory  letter  or  under 
an  action  plan  under  §  1777.11. 

Sulipart  B— Capital  Classiftcations  and 
Orders  Under  Section  1366  of  the  1992 
Act 

§1777.20    Capital  classifications. 

(a)  Capital  classifications  after  the 
effective  date  of  section  1365  of  the  1992 
Act.  The  capital  classification  of  an 
Enterprise  for  purposes  of  subpart  B  of 
this  part  is  as  follows: 

(1)  Adequately  capitalized.  Except  as 
otherwise  provided  under  paragraph 
(a)(5)  of  this  section,  an  Enterprise  will 
be  classified  as  adequately  capitalized  if 
the  Enterprise: 

(i)  As  of  the  date  specified  in  the 
notice  of  proposed  capital  classification, 
holds  total  capital  equaling  or  exceeding 
the  risk-based  capital  level;  and 

(ii)  As  of  the  date  specified  in  the 
notice  of  proposed  capital  classification, 
holds  core  capital  equaling  or  exceeding 
the  minimum  capital  level. 

(2)  Undercapitalized.  Except  as 
otherwise  provided  under  paragraph 
(a)(5)  of  this  section  or  §  1777.23(c)  or 
§  1777.23(h),  an  Enterprise  will  be 
classified  as  undercapitalized  if  the 
Enterprise: 

(i)  As  of  the  date  specified  in  the 
notice  of  proposed  capital  classification, 
holds  total  capital  less  than  the  risk- 
based  capited  level;  and 

(ii)  As  of  the  date  specified  in  the 
notice  of  proposed  capital  classification, 
holds  core  capital  equaling  or  exceeding 
the  minimum  capital  level. 

(3)  Significantly  undercapitalized. 
Except  as  otherwise  provided  under 
paragraph  (a)(5)  of  this  section  or 

§  1777.23(c)  or  §  1777.23(h),  an 
Enterprise  will  be  classified  as 
significantly  undercapitalized  if  the 
Enterprise: 

(i)  As  of  the  date  specified  in  the 
notice  of  proposed  capital  classification, 
holds  core  capital  less  than  the 
minimum  capital  level;  and 

(ii)  As  of  the  date  specified  in  the 
notice  of  proposed  capital  classification, 
holds  core  capital  equaling  or  exceeding 
the  critical  capital  level. 

(4)  Critically  undercapitalized.  An 
Enterprise  will  be  classified  as  critically 
undercapitalized  if,  as  of  the  date 
specified  in  the  notice  of  proposed 
capital  classification,  the  Enterprise 
holds  core  capital  less  than  the  critical 
capital  level. 

(5)  Discretionary  reclassification— 
determination  to  reclassify.  If  OFHEO 
determines  in  writing  that  an  Enterprise 


is  engaging  in  action  or  inaction 
(including  a  failure  to  respond 
appropriately  to  changes  in 
circumstances  or  unforeseen  events) 
that  could  result  in  a  rapid  depletion  of 
core  capital,  or  that  the  value  of 
property  subject  to  mortgages  held  or 
securitized  by  the  Enterprise  has 
decreased  significantly,  or  that 
reclassification  is  otherwise  deemed 
necessary  to  ensure  that  the  Enterprise 
holds  adequate  capital  and  operates 
safely.  OFHEO  may  reclassify  the 
Enterprise  as: 

(i)  Undercapitalized  if  the  Enterprise 
is  otherwise  classified  as  adequately 
capitalized; 

(ii)  Significantly  undercapitalized  if 
the  Enterprise  is  otherwise  classified  as 
undercapitalized;  or 

(iii)  Critically  undercapitalized  if  the 
Enterprise  is  otherwise  classified  as 
significantly  undercapitalized. 

(b)  Duration  of  reclassification; 
successive  reclassifications.  (1)  A 
reclassification  of  an  Enterprise  based 
on  action,  inaction,  or  conditions  under 
paragraph  (a)(5)  or  (c)(5)  of  this  section 
shall  be  considered  in  the  determination 
of  each  subsequent  capital  classification 
of  the  Enterprise,  and  shall  only  cease 
being  considered  in  the  determination 
of  the  Enterprise's  capital  classification 
after  OFHEO  determines  that  the  action, 
inaction  or  condition  upon  which  the 
reclassification  was  based  has  ceased  or 
been  eliminated  and  remedied  to 
OFHEO's  satisfaction. 

(2)  If  the  action,  inaction,  or  condition 
upon  which  a  reclassification  was  based 
under  paragraph  (a)(5)  or  (c)(5)  of  this 
section  has  not  ceased  or  been 
eliminated  and  remedied  to  OFHEO's 
satisfaction  within  such  reasonable  time 
as  is  determined  by  OFHEO  to  be 
appropriate.  OFHEO  may  consider  such 
failure  to  be  the  basis  for  additional 
reclassification  under  such  paragraph 
(a)(5)*or  (c)(5)  of  this  section  into  a 
lower  capital  classification. 

(c)  Capital  classifications  before  the 
effective  date  of  section  1365  of  the  1992 
Act.  Notwithstanding  paragraph  (a)  of 
this  section,  until  September  13,  2002. 
the  capital  classification  of  an 
Enterprise  for  purposes  of  subpart  B  of 
this  part  is  as  follows: 

(if  Adequately  capitalized.  Except  as 
otherwise  provided  in  paragraph  (c)(5) 
of  this  section,  an  Enterprise  will  be 
classified  as  adequately  capitalized  if 
the  Enterprise,  as  of  the  date  specified 
in  the  notice  of  proposed  capital 
classification,  holds  core  capital 
equaling  or  exceeding  the  minimum 
capital  level. 

(2)  Undercapitalized.  An  Enterprise 
will  be  classified  as  undercapitalized  if 
the  Enterprise: 
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(i)  As  of  the  date  specified  in  the 
notice  of  proposed  capital  classification, 
holds  core  capital  equaling  or  exceeding 
the  minimiun  capital  level;  and 

(ii)  Is  reclassified  as  imdercapitalized 
by  OFHEO  under  paragraph  (c)(5)  of  this 
section. 

(3)  Significantly  undercapitalized. 
Except  as  otherwise  provided  under 
paragraph  (c)(5)  of  this  section  or 

§  1777.23(c)  or  §  1777.23(h).  an 
Enterprise  will  be  classified  as 
significantly  tmdercapitalized  if  the 
Enterprise:    , 

(i)  As  of  the  date  specified  in  the 
notice  of  proposed  capital  classification, 
held  core  capital  less  than  the  minimum 
capital  level;  and 

(ii)  As  of  the  date  specified  in  the 
notice  of  proposed  capital  classification, 
held  core  capital  equaling  or  exceeding 
the  critical  capital  level. 

(4)  Critically  undercapitalized.  An 
Enterprise  will  be  classified  as  critically 
undercapitalized  if,  as  of  the  date 
specified  in  the  notice  of  proposed 
capital  classification,  the  Enterprise 
held  core  capital  less  than  the  critical 
capital  level. 

(5)  Discretionary  reclassification.  If 
OFHEO  determines  in  writing  that  an 
Enterprise  is  engaging  in  action  or 
inaction  (including  a  feiliue  to  respond 
appropriately  to  changes  in 
circumstances  or  imforeseen  events) 
that  could  resiilt  a  rapid  depletion  of 
core  capital,  or  that  the  value  of  the 
property  subject  to  mortgages  held  or 
secuhtized  by  the  Enterprise  has 
decreased  significantly  or  that 
reclassification  is  deemed  necessary  to 
ensure  that  the  Enterprise  holds 
adequate  capital  and  operates  safely, 
OFHEO  may  reclassify  the  Enterprise  as: 

(i)  Undercapitalized  if  the  Enterprise 
is  otherwise  classified  as  adequately 
capitalized: 

(ii)  Significantly  undercapitalized  if 
the  Enterprise  is  otherwise  classified  as 
undercapitalized;  or 

(iii)  Critically  undercapitalized  if  the 
Enterprise  is  otherwise  classified  as 
significantly  undercapitalized. 

(d)  Prior  approvals.  In  making  a 
detOTmination  to  reclassify  an  Enterprise 
under  paragraph  (a)(5)  or  (c)(5)  of  this 
section,  OFHEO  will  not  base  its 
decision  to  reclassify  solely  on  action  or 
inaction  that  previously  was  given 
specific  approval  by  the  Chrector  of 
OFHEO  in  connection  with  the 
Director's  approval  of  the  Enterprise's 
capital  restoration  plan  under  section 
1369C  of  the  1992  Act  (12  U.S.C.  4622), 
or  of  a  written  agreement  with  the 
Enterprise  that  is  enforceable  in 
accordance  with  section  1371  of  the 
1992  Act 


§  1 777.21    Notice  of  capital  category,  and 
adjustments. 

(a)  Notice  of  capital  classification. 
OFHEO  will  classify  each  Enterprise 
according  to  the  capital  classifications 
in  §  1777.20(a)  or  §  1777.20(c)  on  at  least 
a  quarterly  basis.  OFHEO  may  classify 
an  Enterprise  according  to  the  capital 
classifications  in  §  1777.20(a)  or 
§  1777.20(c),  or  reclassify  an  Enterprise 
as  set  out  in  §  1777.20(a)(5), 
§  1777.20(c)(5),  §  1777.23(c),  or 
§  1777.23(h),  at  such  other  times  as 
OFHEO  deems  appropriate. 

(1)  Notice  of  proposed  capital 
classification.— ii)  Before  OFHEO 
classifies  or  reclassifies  an  Enterprise, 
OFHEO  will  provide  the  Enterprise  with 
written  notice  containing  the  proposed 
capital  classification,  the  information 
upon  which  the  proposed  classification 
is  based,  and  the  reason  for  the 
proposed  classification. 

(ii)  Notices  proposing  to  classify  or 
reclassify  an  Enterprise  as 
imdercapitalized  or  significantiy 
imdercapitalized  may  be  combined  with 
a  notice  that  OFHEO  may  further 
reclassify  the  Enterprise  under 
§  1777.23(c),  without  additional  notice. 

(iii)  Notices  proposing  to  classify  or 
reclassify  an  Enterprise  as  significantiy 
undercapitalized  or  critically 
undercapitalized  may  be  combined  with 
a  notice  under  §  1777.24  that  OFHEO 
intends  to  issue  an  order  under  section 
1366  of  the  1992  Act  (12  U.S.C.  4616). 

(iv)  Notices  proposing  to  classify  an 
Enterprise  as  undercapitalized  or 
significantiy  undercapitalized  may  be 
combined  with  a  notice  proposing  to 
simultaneously  reclassify  the  Enterprise 
under  §  1777.20(a)(5) "or  §  1777.20(c)(5). 

(2)  Response  by  the  Enterprise.  'The 
Enterprise  may  submit  a  response  to 
OFHEO  containing  information  for 
OFHEO's  consideration  in  classifying  or 
reclassifying  the  Enterprise. 

(i)  The  Enterprise  may,  within  thirty 
calendar  days  from  receipt  of  a  notice  of 
proposed  capital  classification,  submit  a 
response  to  OFHEO,  unless  OFHEO 
determines  the  condition  of  the 
Enterprise  requires  a  shorter  period  or 
the  Enterprise  consents  to  a  shorter 
period. 

(ii)  The  Enterprise's  response  period 
may  be  extended  for  up  to  an  additional 
thirty  calendar  days  if  OFHEO 
determines  there  is  good  cause  for  such 
extension. 

(iii)  The  Enterprise's  failure  to  submit 
a  response  during  the  response  period 
(as  extended  or  shortened,  if  applicable) 
shall  waive  any  right  of  the  Enterprise 
to  comment  on  or  object  to  the  proposed 
capital  classification. 

(3)  Classification  determination  and 
written  notice  of  capital  classification. 


After  the  Enterprise  has  submitted  its 
response  under  paragraph  (a)(2)  of  this 
section  or  the  response  period  (as 
extended  or  shortened,  if  applicable) 
has  expired,  whichever  occurs  first, 
OFHEO  will  make  its  determination  of 
the  Enterprise's  capital  classification, 
taking  into  consideration  such  relevant 
information  as  is  provided  by  the 
Enterprise  in  its  response,  if  any,  under 
paragraph  (a)(2)  of  tiiis  section.  OFHEO 
will  provide  the  Enterprise  with  a 
written  notice  of  capital  classification, 
which  shall  include  a  description  of  the 
basis  for  OFHEO's  determination. 

(4)  Timing.  OFHEO  may,  in  its 
discretion,  issue  a  notice  of  proposed 
capital  classification  to  an  Enterprise  at 
any  time.  If  a  notice  of  proposed 
classification  is  pending  (under  the 
process  set  out  in  paragraphs  (a)(1) 
through  (3)  of  this  section)  at  that  time, 
OFHEO  may,  in  its  discretion,  specify 
whether  the  subsequent  notice  of 
proposed  capital  classification 
supersedes  tiie  pending  notice. 

(b)  Developments  warranting  possible 
change  to  capital  classification — (1) 
Notice  to  OFHEO.  An  Enterprise  shall 
promptly  provide  OFHEO  with  written 
notice  of  any  material  development  that 
would  result  in  the  Enterprise's  core  or 
total  capital  to  fall  to  a  point  causing  the 
Enterprise  to  be  placed  in  a  lower 
capital  classification  than  the  capital 
classification  assigned  to  the  Enterprise 
in  its  most  recent  notice  of  capital 
classification  from  OFHEO,  or  than  is 
proposed  to  be  assigned  in  the 
Enterprise's  most  recent  notice  of 
proposed  capital  classification  from 
OFHEO.  The  Enterprise  shall  deliver 
such  notice  to  OFHEO  no  later  than  ten 
calendar  days  after  the  Enterprise 
becomes  aware  of  such  development. 

(2)  OFHEO,  in  its  discretion,  will 
determine  whether  to  issue  a  new  notice 
of  proposed  capital  classification  under 
paragraph  (a)  of  this  section,  based  on 
OFlffiO's  review  of  the  notice  imder 
paragraph  (b)(1)  of  this  section  from  the 
Enterprise  and  any  other  information 
deemed  relevant  by  OHIEO. 

f1777^    Umitation  on  capital 
distributions. 

(a)  Capital  distributions  in  general. 
An  Enterprise  shall  make  no  capital 
distribution  that  would  decrease  the 
total  capital  of  the  Enterprise  to  an 
amount  less  than  the  risk-based  capital 
level  or  the  core  capital  of  the  Enterprise 
to  an  amount  less  than  the  minimum 
capital  level  without  the  prior  written* 
apjoroval  of  OFHEO. 

lb)  Capital  distributions  by  an 
Enterprise  that  is  not  adequately 
capitalized— {1)  Prohibited 
distributions.  An  Enterprise  that  is  not 
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classified  as  adequately  capitalized  shall 
make  no  capital  distribution  that  would 
result  in  the  Enterprise  being  classified 
into  a  lower  capital  classification  than 
the  one  to  which  it  is  classified  at  the 
time  of  such  distribution. 

(2)  Restricted  distributions.  An 
Enterprise  classified  as  significantiy  or 
critically  undercapitalized  shall  make 
no  capital  distribution  without  the  prior 
written  approval  of  OFHEO.  OFHEO 
may  grant  a  request  for  such  a  capital 
distribution  only  if  OFHEO  determines, 
in  its  discretion,  that  the  distribution: 

(i)  Will  enhance  the  ability  of  the 
Enterprise  to  meet  the  risk-based  capital 
level  and  the  minimum  capital  level 
promptiy; 

(ii)  WUl  contribute  to  the  long-term 
financial  safety  and  soundness  of  the 
Enterprise;  or 

(iii)  Is  otherwise  in  the  public  interest. 

§1777.23    Capital  restoration  plans. 

(a)  Schedule  for  filing  plans — (1)  In 
general.  An  Enterprise  shall  file  a 
capital  restoration  plan  in  writing  with 
OFHEO  within  ten  days  of  receiving  a 
notice  of  capital  classification  under 
§  1777.21(a)(3)  stating  that  the 
Enterprise  is  classified  as    ■ 
imdercapitalized,  significantiy 
undercapitalized,  or  critically 
undercapitalized,  unless  OFHEO  in  its 
discretion  determines  an  extension  of 
the  ten-day  period  is  necessary  and 
provides  the  Enterprise  with  written 
notice  of  the  date  the  plan  is  due. 

(2)  Successive  capital  classifications. 
Notwithstanding  paragraph  (a)(1)  of  this 
section,  an  Enterprise  that  has  already 
submitted  and  is  ope^ting  under  a 
capital  restoration  plan  approved  by 
OFHEO  under  this  part  is  not  required 
to  submit  an  additional  capital 
testoration  plan  based  on  a  subsequent 
notice  of  capital  classification,  unless 
OFHEO  notifies  the  Enterprise  that  it 
must  submit  a  new  or  amended  capital 
restoration  plan.  An  Enterprise  that 
receives  such  a  notice  to  submit  a  new 
or  amended  capital  restoration  plan 
shall  file  in  writing  with  OFHEO  a 
complete  plan  that  is  responsive  to  the 
terms  of  and  within  the  deadline 
specified  in  such  notice. 

(b)  Contents  of  capital  restoration 
plan.  (1)  The  capital  restoration  plan 
submitted  under  paragraph  (a)(1)  or  (2) 
of  this  section  shall: 

(i)  Specify  the  level  of  capital  the 
Enterprise  will  achieve  and  maintain; 

(ii)  Describe  the  actions  that  the 
Enterprise  will  take  to  become  classified 
as  adequately  capitalized; 

(iii)  Establish  a  schedule  for 
completing  the  actions  set  forth  in  the 
plan; 


(iv)  Specify  the  types  and  levels  of 
activities  (including  existing  and  new 
programs)  in  which  the  Enterprise  will 
engage  during  the  term  of  the  plan; 

(v)  Describe  the  actions  that  the 
Enterprise  will  take  to  comply  with  any 
mandatory  or  discretionary 
requirements  to  be  imposed  under 
Subtitie  B  of  the  1992  Act  (12  U.S.C. 
4611  through  4623)  or  subpart  B  of  this 
part; 

(vi)  To  the  extent  the  Enterprise  is 
required  to  submit  or  revise  a  capital 
restoration  plan  as  the  result  of  a 
reclassification  of  the  Enterprise  under 
§  1777.20(a)(5)  or  §  1777.20(c)(5). 
describe  the  steps  the  Enterprise  will 
take  to  cease  or  eliminate  and  remedy 
the  action,  inaction,  or  conditions  that 
caused  the  reclassification;  and 

(vii)  Provide  any  other  information  or 
discuss  any  other  issues  as  instructed  by 
OFHEO. 

(2)  The  plan  shall  include  a 
declaration  by  the  chief  executive 
officer,  treasurer,  or  other  officer 
designated  by  the  Board  of  Directors  of 
the  Enterprise  to  make  such  declaration, 
that  the  material  contained  in  the  plan 
is  true  and  correct  to  the  best  of  such 
officer's  knowledge  and  belief. 

(c)  Failure  to  submit — (1)  Failure  to 
submit;  submission  of  unacceptable 
plan.  If,  upon  the  expiration  of  the 
period  provided  in  paragraph  (a)(1)  or 
(2)  of  this  section  for  an  Enterprise  to 
submit  a  capital  restoration  plan,  an 
Enterprise  fails  to  comply  with  the 
requirement  to  file  a  complete  capital 
restoration  plan,  or  if  the  capital 
restoration  plan  is  disapproved  after 
review  under  paragraph  (d)  of  this 
section,  OFHEO  may,  in  accordance 
with  §  1777.21(a)(l)(ii)  without 
additional  notice,  reclassify  the 
Enterprise: 

(i)  As  significantiy  undercapitalized  if 
it  is  otherwise  classified  as 
undercapitalized;  or 

(ii)  As  critically  undercapitalized  if  it 
is  otherwise  classified  as  significantiy 
undercapitalized. 

(2)  Duration  of  reclassification.  An 
Enterprise's  failure  to  submit  an 
approved  capital  restoration  plan  as 
described  in  paragraph  (c)(1)  of  this 
section  shall  continue  to  be  grounds  for 
reclassification  at  each  subsequent 
capital  classification  of  the  Enterprise, 
and  shall  only  cease  being  considered 
grounds  for  reclassification  after  the 
Enterprise  files  a  capital  restoration  plan 
that  receives  OFHEO's  approval  under 
paragraph  (d)  of  this  section. 

(3)  Successive  reclassifications.  If  an 
Enterprise  has  not  remedied  its  failure 
to  file  a  complete  capital  restoration 
plan  or  an  acceptable  capital  restoration 
plan  within  such  period  as  is 


determined  by  OFHEO  to  be 
appropriate,  OFHEO  may  consider  such 
failure  to  be  the  basis  for  additional 
reclassification  under  paragraph  (c)(1)  of 
this  section  into  a  lower  capital 
classification.  Such  reclassification  may 
be  made  without  additional  notice  in 
accordance  with  §  1777.21(a)(l)(ii). 

(d)  Order  approving  or  disapproving 
plan.  Not  later  than  thirty  calendar  days 
after  receipt  of  the  Enterprise's  complete 
oramended  capital  restoration  plan 
under  this  section  (subject  to  extension 
upon  written  notice  to  the  Enterprise  for 
an  additional  thirty  calendar  days  as 
OFHEO  deems  necessary),  OFHEO  shall 
issue  an  order  to  the  Enterprise 
approving  or  disapproving  the  plan.  An 
order  disapproving  a  plan  shall  include 
the  reasons  therefore. 

(e)  Resubmission.  An  Enterprise  that 
receives  an  order  disapproving  its 
capital  restoration  plan  shall  submit  an 
amended  capital  plan  acceptable  to 
OFHEO  within  thirty  calendar  days  of 
the  date  of  such  order,  or  a  longer 
period  if  OFHEO  determines  an 
extension  is  in  the  public  interest. 

(f)  Amendment.  An  Enterprise  that 
has  received  an  order  approving  its 
capital  restoration  plan  may  amend  the  • 
capital  restoration  plan  only  after 
written  notice  to  OFHEO  and  OFHEO's 
written  approval  of  the  modification. 
Pending  OFHEO's  review  and  approval 
of  the  amendment  in  OFHEO's 
discretion,  the  Enterprise  shall  continue 
to  implement  the  capital  restoration 
plan  under  the  original  approval  order. 

(g)  Termination— {1)  Termination 
under  the  terms  of  the  plan.  An 
Enterprise  that  has  received  an  order 
approving  its  capital  restoration  plan 
remains  bound  by  each  of  its  obligations 
under  the  plan  until  each  such 
obligation  terminates  imder  express 
terms  of  the  plan  itself  identifying  a 
date,  event,  or  condition  upon  which 
such  obligation  shall  terminate. 

(2)  Termination  orders.  To  the  extent 
the  plan  does  not  include  such  express 
terms  for  any  obligation  thereunder,  the 
Enterprise's  obligation  continues  until 
OFHEO  issues  an  order  terminating 
such  obligation  under  the  plan.  The 
Enterprise  may  also  submit  a  written 
request  to  OFHEO  seeking  termination 
of  such  obligations.  OFHEO  will 
approve  termination  of  such  obligation 
to  the  extent  that  OFHEO  determines,  in 
^  its  discretion,  that  the  obligation's 
purpose  under  the  plan  has  been 
fulfilled  and  that  termination  of  the 
obligation  is  consistent  with  the  overall 
safety  and  soundness  of  the  Enterprise. 

(h)  Implementation — (1)  An 
Enterprise  that  has  received  an  order 
approving  its  capital  restoration  plan  is 
required  to  implement  the  plan. 
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(i)  If  OFHEO  detennines.  in  its 
disoetian,  that  an  Enterprise  has  &iled 
to  m^.  in  good  faith,  reasonable  efforts 
necessary  to  comply  with  the  capital 
restoration  plan  and  fulfill  the  schedule 
thereunder,  OFHEO  may  reclassify  the 
Enterprise: 

(A)  As  significantly  undercapitalized 
if  it  is  otherwise  classified  as 
undercapitalized;  or 

(B)  As  critically  undorcapitalized  if  it 
is  otherwise  classified  as  significantly 
undercapitalized. 

(ii)  Duration  of  reclassification.  An 
Enterprise's  failxue  to  implement  an 
approved  capital  restoration  plan  as 
described  in  paragraph  (hXl)(i)  of  this 
section  shall  continue  to  be  grounds  for 
reclassification  at  each  subsequent 
capital  classification  of  the  Enterprise, 
and  shall  only  cease  being  considered 
groimds  for  reclassification  after  OFHEO 
detennines,  in  its  discretion,  that  the 
Enterprise  is  inaHng  such  efforts  as  are 
reasonably  necessary  to  comply  with  the 
capital  restoration  plan  and  fulfiU  the 
schedule  therermder. 

(iii)  Successive  reclassifications.  If  an 
Enterprise  has  not  remedied  its  failure 
to  implement  an  approved  capital 
restoration  plan  within  such  period  as  is 
determined  by  OFHEO  to  be 
appropriate,  OFHEO  may  consider  such 
failure  to  be  the  basis  for  additional 
reclassification  under  paragraph  (h)(l)(i) 
of  this  section  into  a  lower  capital 
classification. 

(2)  Administrative  enforcement 
action.  A  capital  plan  that  has  received 
an  approval  order  from  OFHEO  under 
this  section  shall  constitute  an  order 
under  the  1992  Act  An  Enterprise, 
regardless  of  its  capital  classification,  as 
well  as  its  executive  officers,  and 
directors  may  be  subject  to  actioirby 
OFHEO  under  sections  1371, 1372,  and 
1376  of  the  1992  Act  (12  U.S.C.  4631, 
4632.  and  4636)  and  12  CFR  part  1780 
for  failure  to  comply  with  such  plan. 

11777.24    NolieaorinlHiltnisauaan 


(a)  Orders  under  section  1366  of  the 
1992  Act  (12  U.S.C.  4616).  In  addition 
to  any  other  action  taken  under  this 
part,  part  1780  of  this  chapter,  or  any 
other  applicable  authority,  OFHEO  may, 
in  its  discretion,  issue  an  order  to  an 
Enterprise  that  is  classified  as 
significantly  undercapitalized  or 
critically  undercapitalized,  or  is  in 
conservatorship,  directing  the 
Enterprise  to  take  one  or  more  of  the 
following  actions: 

(1)  Limit  any  increase  in,  or  reduce, 
any  obligations  of  the  Enterprise, 
including  off-balance  sheet  obligations; 


(2)  Limit  or  eliminate  growth  of  the 
Enterprise's  assets  or  reduce  the  amount 
of  the  Enterprise's  assets; 

(3)  Acquire  new  capital,  in  such  form 
and  amount  as  determined  by  OFHEO; 
or 

(4)  Terminate,  reduce,  or  modify  any 
activity  of  the  Enterprise  that  OFHEO 
determines  creates  excessive  risk  to  the 
Enterprise. 

(b)  Notice  of  intent  to  issue  an  order. 
Before  OFHEO  issues  an  order  to  an 
Enterprise  pursuant  to  section  1366  of 
the  1992  Act  (12  U.S.C.  4616).  OFHEO 
will  provide  the  Enterprise  with  wrritten 
notice  containing  the  proposed  order. 

(c)  Ck>ntents  of  notice.  A  notice  of 
intent  to  issue  an  order  under  this 
subpart  shall  include: 

(1)  A  statement  of  the  Enterprise's 
capital  classification  and  its  minimnin 
capital  level  or  critical  capital  level,  and 
its  risk-based  capital  level; 

(2)  A  description  of  the  restrictions, 
prohibitions,  or  affirmative  actions  that 
OFHEO  proposes  to  impose  or  require; 
and 

(3)  The  proposed  date  when  such 
restrictions  or  prohibitions  would 
become  effective  or  the  proposed  date 
for  the  commencement  and/or 
completion  of  the  affirmative  actions. 

§1777.25    Response  to  noliee. 

(a)  Content  of  response.  The 
Enterprise  may  submit  a  response  to 
OFHEO  containing  information  for 
OFHEO's  consideration  in  connection 
with  the  proposed  order.  The  response 
should  include,  but  is  in  no  way  limited 
to,  the  following: 

(1)  Any  relevant  information, 
mitigating  circumstances, 
documentation,  or  other  information  the 
Enterprise  wishes  OFHEO  to  consider  in 
support  of  the  Enterprise's  position 
regarding  the  proposed  order;  and 

(2)  Any  recommended  modification  to 
the  proposed  order,  and  justification 
thereof. 

(b)  Time  to  respond.  The  Enterprise 
may.  within  thirty  calendar  days  after 
receipt  of  the  notice  of  proposed  order, 
submit  a  response  to  OFHEO,  luiless 
OFHEO  determines  a  shorter  period  to 
be  appropriate  or  the  Enterprise 
consents  to  a  shorter  period.  OFHEO 
may  extend  the  Enterprise's  response 
period  for  up  to  an  additional  thirty 
calendar  days  if  OFHEO  determines,  in 
its  discretion,  that  there  is  good  cause 
for  such  extension. 

(c)  Waiver  and  consent.  The 
Enterprise's  failure  to  submit  a  response 
during  the  response  period  (as  extended 
or  shortened,  if  applicable)  shall  waive 
any  right  of  the  E^iterprise  to  comment 
on  or  object  to  the  proposed  order. 


11777.26  Rnainoticaafarftor. 

(a)  Determination  and  notice.  After 
the  Enterprise  has  submitted  its 
response  under  §  1777.25  or  the 
response  period  (as  extended  or 
shortened,  if  ^plicable)  hasexpired, 
whichever  occurs  first,  OFHEO  will 
determine,  in  its  discretion,  whether  to 
take  into  consideration  such  relevant 
information  as  is  provided  by  the 
Enterprise  in  its  response,  if  any,  under 
§  1777.25.  OFHEO  will  provide  the 
Enterprise  with  a  written  final  notice  of 
any  order  issued  by  OFHEO  under  this 
subpart,  which  is  to  include  a 
description  of  the  basis  for  OFHEO's 
determination. 

(b)  Termination  or  modification.  An 
Enterprise  that  has  received  an  order 
under  paragraph  (a)  of  this  section 
remains  subject  to  each  provision  of  the 
order  until  each  such  provision 
terminates  imder  the  express  terms  of 
the  order.  The  Enterprise  may  submit  a 
written  request  to  OFHEO  seeking 
modification  or  termination  of  one  or 
more  provisions  of  the  order.  Pending 
OFHEO's  review  and  approval,  in 
OFHEO's  discretion  of  the  Enterprise's 
request,  the  Enterprise  shall  remain 
subject  to  the  provisions  of  the  order. 

(c)  Enforcement  of  order— {!)  Judicial 
enforcement.  An  order  issued  under 
paragraph  (a)  of  this  section  is  an  order 
for  purposes  of  section  1375  of  the  1992 
Act  (12  U.S.C.  4635).  An  Enterprise  in 
any  capital  classification  may  be  subject 
to  enforcement  of  such  order  in  the 
United  States  District  Court  for  the 
District  of  Coliunbia  pursuant  to  such 
section. 

(2)  Administrative  enforcement.  An 
order  issued  xmda  paragraph  (a)  of  this 
section  constitutes  an  order  under  the 
1992  Act.  An  Enterprise,  regardless  of 
its  capital  classification,  as  well  as  its 
executive  officers  and  directors  may  be 
subject  to  action  by  OFHEO  under 
sections  1371, 1372.  and  1376  of  the 
1992  Act  (12  U.S.C.  4631. 4632,  and 
4636)  and  12  CFR  part  1780  for  failure 
to  comply  with  such  order. 

51777.27  ExtMUStkm  and  rawtaw. 

(a)  Judicial  review— {1)  Review  of 
certain  actions.  An  Enterprise  that  is  not 
classified  as  critically  undercapitalized 
may  seek  judicial  review  of  a  final 
'  notice  of  capital  classification  issued 
pursuant  to  §  1777.21(a)(3)  or  a  final 
notice  of  order  issued  pursuant  to 
§  1777.26(a)  in  accordance  with  section 
1369D  of  the  1992  Act  (12  U.S.C.  4623) 

(2)  Other  review  barred.  Except  as  set 
out  in  paragraph  (a)(1)  of  this  section,  or 
review  of  conservatorship  appointments 
to  the  limited  extent  provided  in  section 
1369(b)  of  the  1992  Act  (12  U.S.C. 
4619(b))  and  §  1777.28(c).  no  court  shall 
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have  jurisdiction  to  affect,  by  injunction 
or  otherwise,  the  issuance  or 
effectiveness  of  a  capital  classification 
or  any  other  action  of  OFHEO  pursuant 
to  this  subpart  B,  as  provided  in  section 
1369D  of  the  1992  Act  (12  U.S.C.  4623). 

(b)  Exhaustion  of  administrative 
remedies.  In  connection  with  any  issue 
for  which  an  Enterprise  seeks  judicial 
review  in  connection  with  an  action 
described  in  paragraph  (a)(1)  of  this 
section,  the  Enterprise  must  have  first 
exhausted  its  administrative  remedies, 
by  presenting  all  its  objections, 
argimients,  and  information  relating  to 
such  issue  for  OFHEO's  consideration 
pursuant  to  §  1777.21(a)(2),  as  part  of 
the  Enterprise's  response  to  OFHEO's 
notice  of  capital  classification,  or    • 
pursuant  to  §  1777.25,  as  part  of  the 
Enterprise's  response  to  OFHEO's  notice 
of  intent  to  issue  an  order. 

(c)  No  stay  pending  review.  The 
commencement  of  proceedings  for 
judicial  review  of  a  final  capital 
classification  or  order  as  described  in 
paragraph  (a)(1)  of  this  section  shall  not 
operate  as  a  stay  thereof. 

§1777.28  Appointment  of  conservator  for 
a  significantly  undercapitalized  or  crWcaily 
undercapitalized  Enterprise. 

(a)  Significantly  undercapitalized 
Enterprise.  At  any  time  after  an 
Enterprise  is  classified  as  significantly 
imdercapitalized,  OFHEO  may  issue  an 
order  appointing  a  conservator  for  the 
Enterprise  upon  determining  that: 

(1)  The  amount  of  core  capital  of  the 
Enterprise  is  less  than  the  minimum 
capital  level;  and 

(2)  The  alternative  remedies  available 
to  OFHEO  imder  the  1992  Act  are  not 
satisfactory. 

(b)  Critically  undercapitalized 
Enterprise — (1)  Appointment  upon 
classification.  Not  later  than  thirty  days 
after  issuing  a  final  notice  of  capital 
classification  pursuant  to  §  1777.21(a)(3) 
classifying  an  Enterprise  as  significantly 
imdercapitalized,  OFHEO  shall  issue  an 
order  appointing  a  conservator  for  the 
Enterprise. 

(2)  Exception.  Notwithstanding 
paragraph  (b)(1)  of  this  section,  OFHEO 
may  determine  not  to  appoint  a 
conservator  if  OFHEO  makes  a  written 
finding,  with  the  written  concurrence  of 
the  Secretary  of  the  Treasiuy,  that: 

(i)  The  appointment  of  a  conservator 
would  have  serious  adverse  effiects  on 
economic  conditions  of  national 
financial  markets  or  on  the  financial 
stability  of  the  housing  finance  market; 
and 

(ii)  The  public  interest  would  be 
better  sen^  by  taking  some  other 
enforcement  action  authorized  imder 
this  title. 


(c)  Judicial  review.  An  Enterprise  for 
which  a  conservator  has  been  appointed 
pursuant  to  paragraph  (a)  or  (b)  of  this 
section  may  seek  judicial  review  of  the 
appointment  in  accordance  with  section 
1369(b)  of  the  1992  Act  (12  U.S.C. 
4619(b)).  Except  as  provided  therein,  no 
court  may  take  any  action  regarding  the 
removal  of  a  conservator  or  otherwise 
restrain  or  affect  the  exercise  of  the 
powers  or  functions  of  a  conservator. 

(d)  Termination— (1)  Upon  reaching 
the  minimum  capital  level.  OFHEO  will 
issue  an  order  terminating  a 
conservatorship  appointment  under 
paragraph  (a)  or  (b)  of  this  section  upon 
a  determination  that  the  Enterprise  has 
maintained  an  amount  of  core  capital 
that  is  equal  to  or  exceeds  the  minimum 
capital  level. 

(2)  In  OFHEO's  discretion.  OFHEO 
may,  in  its  discretion,  issue  an  order 
terminating  a  conservatorship 
appointment  under  paragraph  (a)  or  (b) 
of  this  section  upon  a  determination 
that  such  termination  order  is  in  the 
public  interest  and  may  safely  be 
accomplished. 

Dated:  January  18.  2002. 
Armando  Falcon.  Jr.. 

Director,  Office  of  Federal  Housing  Enterprise 

Oversight. 
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14  CFR  Part  39 

[Doclcet  No.  2001-NIM-198-AD;  Anwndment 
39-12607;  AD  2002-01-13] 

RIN  2120-AA64 

Airworthiness  DirseUvas;  Boeing 
Model  767  Series  Airplanes 

agency:  Federal  Aviation 

Administration.  DOT. 

action:  Final  rule. 

summary:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  767 
series  airplanes,  that  currently  reqiiires 
inspections  to  detect  cracking  and 
corrosion  of  the  aft  truimion  of  the  outer 
cylinder  of  the  main  landing  gear  (MLG) 
and  varioxis  follow-on  actions.  That  AD 
also  currently  requires  termination  of 
the  inspections  by  repairing  the  outer 
cylinder  and  in>8talling  new  aft  trunnion 
bushings.  This  amenckaent  prohibits  the 
use  of  a  particular  corrosion  inhibiting 
compotmd  during  accomplishment  of 
the  terminating  action.  This  action  is 
necessary  to  prevent  the  collapse  of  the 


MLG  due  to  stress  corrosion  cracking  of 
the  aft  trunnion  of  the  outer  cyliuder. 
This  action  is  intended  to  address  the 
identified  imsafe  condition. 

DATES:  Effective  March  1,  2002. 

The  incorporation  by  reference  of 
Boeing  Service  Bulletin  767-32A0148, 
Revision  2,  dated  November  30.  2000,  as 
listed  in  the  regulations,  is  approved  by 
the  Director  of  the  Federal  Register  as  of 
March  1,2002. 

The  incorporation  by  reference  of  a 
certain  publication,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
February  16, 1996  (61  FR  3552, 
February  1, 1996). 

The  incorporation  by  reference  of  a 
certain  other  publication,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
November  29, 1996  (61  FR  55080, 
October  24, 1996). 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA). 
Transport  Airplane  Directorate.  Rules 
Docket,  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  C^)itol 
Street.  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Craycraft,  Aerospace  Engineer,  Airframe 
Branch,  ANM-120S,  FAA,  Seattle 
Aircraft  Certification  Office,  1601  Lind 
Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2782; 
fax  (425)  227-1181. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  supersedLag  AD  96-21-06, 
amendment  39-9783  (61  FR  55080, 
October  24, 1996),  which  is  applicable 
to  certain  Boeing  Model  767  series 
airplanes,  was  published  in  the  Federal 
Regfater  on  August  24,  2001  (66  FR 
44553).  The  action  proposed  to  continue 
to  require  inspections  and  various 
follow-on  actions  to  detect  cracking  and 
corrosion  of  the  aft  trunnion  of  the  outer 
cylinder  of  the  main  landing  gear 
(MLG).  The  action  also  proposed  to 
continue  to  require  termination  of  the 
inspections  by  repairing  the  outer 
cylindw  and  in''♦"^l'"6  new  aft  trunnion 
bushings.  Finally,  the  action  proposed 
to  prohibit  the  use  of  a  particular 
corrosion  inhibiting  compotmd  during 
accomplishment  of  the  terminating 
action. 
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Comiiients  | 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Supersede  Multiple  ADs 

One  commenter  requests  that  the  FAA 
revise  the  proposed  AD  to  supersede  AD 
96-21-06,  AD  95-19-10,  amendment 
39-9372  (60  FR  47689,  September  14, 
1995),  and  AD  95-20-51,  amendment 
39-9398  (60  FR  53109,  October  12, 
1995),  with  one  AD.  The  commenter 
sees  no  benefit  in  having  four  ADs  (i.e., 
the  three  listed  previously  and  the 
proposed  AD)  that  address  the  same 
area  of  the  aft  trunnion  of  the  MLG  on 
Model  767  series  airplanes.  The 
commenter  states  that  superseding  all  of 
the  ADs  related  to  the  aft  trunnion 
would  ease  the  administrative  burden 
and  simplify  the  recordkeeping 
associated  with  these  ADs. 

The  FAA  does  not  concur  with  the 
commenter's  request.  We  note  that  this 
AD  does  supersede  AD  96-21-06,  one  of 
the  ADs  to  which  the  conunenter  refers. 
We  also  note  that  the  applicability 
statements  of  all  three  ADs  differ;  that 
is,  all  three  ADs  apply  to  different 
groups  of  airplanes.  With  this  in  mind, 
combining  the  three  ADs  into  one 
superseding  AD  would  resiilt  in  a 
lengthy,  hi^y  complex  AD,  which  may 
be  confusing  for  operators.  For  this . 
reason,  we  find  that  a  combined  AD 
would  be  likely  to  impose  more  of  an 
administrative  and  recordkeeping 
burden,  rather  than  less  of  one,  as  the 
commenter  suggests,  and  could  increase 
the  potential  for  recordkeeping 
mistakes.  For  these  reasons,  we  find  it 
inappropriate  to  supersede  the  three 
ADs  listed  above  with  a  single  AD 
action.  No  change  to  the  fiiul  rule  is 
needed  in  this  regard. 

Refier  to  AttematiTe  Teraiinating  Action 

The  same  commenter  presents  an 
alternative  if  we  do  not  agree  to 
supersede  the  three  ADs  identified 
previously.  It  asks  that  we  revise 
paragraph  (e)  of  the  proposed  AD  to 
refer  to  Part  4  of  Boeing  Service  Bulletin 
767-32A0192,  dated  May  31,  2001,  as 
an  acceptable  terminating  action  for 
paragraph  (e)  of  the  proposed  AD.  The 
commenter  states  that  the  actions  in  Part 
4  of  that  service  bidletin  are  equivalent 
to  those  in  Boeing  Service  Bulletin  767- 
32A0148,  Revision  2,  dated  November 
30.  2000,  which  is  identified  in 
paragraph  (e)  of  the  proposed  AD  as  the 
appropriate  source  of  s^vice 
information  for  the  actions  in  that 
paragraph. 


We  concur  with  the  intent  of  the 
commenter's  request.  We  agree  that 
accomplishment  of  "Part  4 — 
Terminating  Action"  of  the 
Accomplisbjnent  Instructions  of  Boeing 
Alert  Service  Bulletin  767-32A0192 
terminates  paragraph  (e)  of  this  AD.  We 
note  that  we  have  previously  issued 
another  notice  of  proposed  rulemaking 
(NPRM),  Rules  Docket  Number  2001- 
NM-189-AD,  which,  if  adopted,  would 
apply  to  all  Boeing  Model  767-200, 
-300,  and  -300F  series  airplanes. 
Paragraph  (i)  of  that  NPRM  specifies 
accomplishment  of  the  twminating 
action  in  Boeing  Alert  Service  Bulletin 
767-32A0192.  In  addition,  paragraph  (j) 
of  that  NPRM  states,  "Accomplishment 
of  the  actions  specified  in  paragraph  (i) 
of  this  AD  is  considered  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (e)  of  AD  96-21-06, 
amendment  39-9783."  The  provision  of 
paragraph  (j)  of  that  NPRM  applies  to 
paragraph  (e)  of  this  AD  because  this  AD 
supersedes  AD  96-21-06.  Therefore,  for 
clarification,  we  have  added  a  new 
paragraph  (h)  to  this  AD  to  state  that 
accomplishment  of  "Part  4 — 
Terminating  Action"  of  the 
Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  767-32A0192 
constitutes  terminating  action  for 
paragraph  (e)  of  this  AD.  Paragraphs 
subsequent  to  this  new  paragraph  (h) 
have  been  reordered  accordingly. 

Limit  Area  of  Prohibition 

One  conunenter  recommends  that  the 
proposed  AD  prohibit  the  application  of 
the  corrosion  inhibiting  compound 
Desoto  823E508  (Titanine  JC5A)  only  on 
the  aft  trunnion  of  the  MLG.  The 
commenter  notes  that  the  wording  of 
paragraph  (h)  of  the  proposed  rule 
prohibits  application  of  that  compoimd 
anywhere  on  an  airplane.  The 
commenter  states  that  service  history 
and  laboratory  test  data  have  shown  that 
typical  usage  of  this  corrosion  inhibiting 
compound  in  thin  layers  (such  as  on 
fasteners  and  fajring  siufaces)  does  not 
promote  corrosion. 

While  we  neither  accept  nor  reject  the 
commenter's  argiunent,  we  agree  that 
the  unsafe  condition  associated  with 
this  AD  relates  specifically  to  the  aft 
trunnion  of  the  MLG.  Therefore,  it  is 
appropriate  to  limit  the  prohibition  of 
the  application  of  the  subject  corrosion 
inhibiting  compound  to  the  aft  trunnion 
of  the  MLG.  Due  to  the  addition  of  a 
paragraph  described  previously, 
paragraph  (h)  of  the  proposed  AD  has 
been  reordered  as  paragraph  (i)  in  this 
final  rule,  and  we  have  revised  that 
paragraph  accordingly. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  biuden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  605  Model 
767  series  airplanes  of  the  affected 
design  in  the  worldwide  fleet.  The  FAA 
estimates  that  200  eiirplanes  of  U.S. 
registry  will  be  affected  by  this  AD. 

The  actions  that  are  ciurently 
required  by  AD  96-21-06  take 
approximately  252  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  cost  approximately 
$9,510  per  airplane.  Based  on  these 
figiues,  the  cost  impact  of  the  currently 
required  actions  on  U.S.  operators  is 
estimated  to  be  $4,926,000,  or  $24,630 
per  airplane. 

The  prohibition  of  a  certain  corrosion 
inhibiting  compound,  which  is  the  only 
new  requirement  of  this  AD,  will  not 
change  the  cost  impact  on  U.S. 
operators  fi-om  that  associated  with  AD 
96-21-06. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regxdations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  nUe  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 
.    For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
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Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has     ■ 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  fit)m  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pvusuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-9783  (61  FR 
55080,  October  24, 1996),  and  by  adding 
a  new  airworthiness  directive  (AD), 
amendment  39-12607,  to  read  as 
follows: 

2002-01-13    Boeing:  Amendment  39-12607. 
Docket  2001-NM-198-AD.  Supersedes 
AD  96-21-06,  Amendment  39-9783. 

Applicability:  Model' 767  series  airplanes 
having  line  numbers  001  through  605 
inclusive,  on  which  the  terminating  action 
required  by  paragraph  (e)  of  this  AD  has  not 
been  accomplished;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (j){l)  of  this  AD- 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  collapse  of  the  main  landing 
gear  (MLG)  due  to  stress  corrosion  cracking 
of  the  aft  trunnion  of  the  outer  cylinder, 
accomplish  the  following:    . 


Note  2:  This  AD  is  merely  a  restatement  of 
the  requirements  of  AD  96-21-06, 
amendment  39-9783,  with  one  exception: 
Only  Revision  2,  dated  November  30,  2000, 
of  Boeing  Service  Bulletin  767-32  A0148. 
which  disallows  the  use  of  Desoto  823E508 
(Titanine  JC5A)  corrosion  inhibiting 
compound,  may  be  used  after  the  effective 
date  of  this-new  AD.  As  allowed  by  the 
phrase,  "unless  accomplished  previously,"  if 
those  requirements  of  AD  96-21-06  have 
already  been  accomplished  prior  to  the 
effective  date  of  this  AD  in  accordance  with 
prior  versions  of  that  service  bulletin,  this 
AD  does  not  require  that  those  actions  be 
repeated.  Howfever,  the  FAA  is  considering 
the  issuance  of  a  separate  rulemaking  action 
to  further  address  the  identified  unsafe 
condition  on  airplanes  on  which  Desoto 
823E508  (Titanine  JCSA)  was  used. 

Restatement  of  the  Requirements  of  AD  90- 
21-00 

Inspections  and  Various  Follow-On  Actions 

(a)  Perform  the  inspections  described  in 
paragraph  III,  Accomplishment  Instructions, 
of  Boeing  Alert  Service  Bulletin  767- 
32A0151,  dated  November  30, 1995,  or 
Revision  1,  dated  October  10, 1996,  to  detect 
cracking  and  corrosion  of  the  aft  trunnion  of 
the  outer  cylinder  of  the  MLG  at  the  time 
specified  in  paragraph  (a)(1),  (a)(2),  or  (a)(3) 
of  this  AD,  as  applicable.  These  inspections 
are  to  be  accomplished  in  accordance  with 
Figure  1  of  the  service  bulletin.  Repeat  these 
inspections  thereafter  at  the  intervals 
specified  in  that  service  bulletin.  To 
determine  the  category  in  which  an  airplane 
falls,  the  age  of  the  outer  cylinder  of  the  MLG 
is  to  be  calculated  as  of  February  16, 1996 
(the  effective  date  of  AD  96-03-02  Rl. 
amendment  39-9526).  For  airplanes  on 
which  the  age  of  the  right  MLG  differs  from 
the  age  of  the  left  MLG,  an  operator  may 
place  the  airplane  into  a  category  that  is  the 
higher  (numerically)  of  the  two  categories  to 
ease  its  administrative  burden,  and  to 
simplify  the  recordkeeping  requirements 
imposed  by  this  AD.  Once  the  category  into 
which  an  airplane  falls  is  determined, 
operators  must  obtain  approval  from  the 
Manager,  Seattle  Aircraft  Certification  Office 
(AGO),  FAA,  to  move  that  airplane  into 
another  category. 

Note  3:  The  broken  (dash)  lines  used  in 
Figure  1  of  Boeing  Alert  Service  Bulletin 
767-32A0151,  dated  November  30,  1995,  and 
Revision  1,  dated  October  10, 1996,  denote 
"go  to"  actions  for  findings  of  discrepancies 
detected  during  any  of  the  inspections 
required  by  this  AD. 

Note  4:  Boeing  Alert  Service  Bulletin  767- 
32A0151,  dated  Novemtier  30, 1995,  and 
Revision  1,  dated  October  10, 1996,  refer  to 
Boeing  Alert  Service  Bulletin  767-32A0148, 
dated  December  21, 1995,  and  Revision  1, 
dated  October  10, 1996,  for  procedures  to 
repair  the  outer  cylinder  and  replace  the 
bushings  in  the  outer  cylinder  of  the  MLG 
with  new  bushings. 

(1)  For  airplanes  identified  as  Category  3  in 
paragraph  I.C.  of  Boeing  Alert  Service 
Bulletin  767-32A015i,  dated  November  30, 
1995,  or  Revision  1,  dated  October  10, 1996: 
Perform  the  initial  inspections  within  30 


days  after  February  16, 1996  (the  effective 
date  of  AD  96-03-02  Rl,  amendment  39- 
9526). 

(2)  For  airplanes  identified  as  Category  2  in 
paragraph  I.C.  of  Boeing  Alert  Service 
Bulletin  767-32A0151,  dated  November  30, 
1995,  or  Revision  1,  dated  October  10, 1996: 
Perform  the  initial  inspections  within  90 
days  after  February  16,  J996. 

(3)  For  airplanes  identified  as  Category  1  in 
paragraph  I.C.  of  Boeing  Alert  Service 
Bulletin  767-32A0151,  dated  November  30, 
1995,  or  Revision  1,  dated  October  10.  1996: 
Perform  the  initial  inspections  prior  to  the 
accumulation  of  2V2  years  since  the  MLG 
outer  cylinder  was  new  or  last  overhauled,  or 
within  150  days  after  February  16, 1996, 
whichever  occurs  later. 

(b)  If  no  cracking  or  corrosion  is  detected 
during  the  inspections  required  by  paragraph 
(a)  of  this  AD,  accomplish  the  follow-on 
actions  described  in  Boeing  Alert  Service 
Bulletin  767-32A0151.  November  30,  1995, 
or  Revision  1,  dated  October  10, 1996,  at  the 
time  specified  in  the  service  bulletin.  These 
follow-on  actions  are  to  be  accomplished  in 
accordance  with  that  service  bulletin. 

(c)  If  any  cracking  is  detected  during  the 
inspections  required  by  paragraph  (a)  of  this 
AD.  prior  to  further  flight,  replace  the  outer 
cylinder  with  a  new  or  serviceable  outer 
cylinder  in  accordance  with  Boeing  Alert 
Service  Bulletin  767-32A0151,  dated 
November  30, 1995,  or  Revision  1,  dated 
October  10,  1996. 

(d)  If  any  corrosion  is  detected  during  the 
inspections  required  by  paragraph  (a)  of  this 
AD,  accomplish  the  follow-on  actions  at  the 
time  specified  in  the  "Corrosion  Flowchart," 
in  Figure  1  of  Boeing  Alert  Service  Bulletin 
767-32A0151,  dated  November  30, 1995,  or 
Revision  1,  dated  October  10, 1996.  The 
follow-on  actions  are  to  be  accomplished  in 
accordance  with  that  service  bulletin. 

Terminating  Action 

(e)  Unless  previously  accomplished  in 
accordance  with  paragraph  (e)  of  AD  96-21- 
06,  at  the  time  specified  in  either  paragraph 
(e)(1)  or  (e)(2)  of  this  AD,  as  applicable, 
repair  the  outer  cylinder  and  replace  the 
bushings  in  the  aft  trunnion  and  crossbolt  of 
the  MLG  with  new  bushings,  in  accordance 
with  Boeing  Service  Bulletin  767-32A0148, 
Revision  2,  dated  November  30,  2000. 
Accomplishment  of  this  repair  and 
replacement  constitutes  terminating  action 
for  this  AD,  and  for  the  requirements  of  AD 
95_19_10,  amendment  39-9372;  and  AD  95- 
20-51.  amendment  39-9398. 

Note  5:  Boeing  Service  Bulletin  767- 
32A0148,  Revision  2,  dated  November  30, 
2000,  refers  to  Boeing  Component 
Maintenance  Manual  (CMM)  32-11-40  for 
certain  procedures. 

(1)  For  airplanes  identified  as  Category  3  in 
paragraph  I.C.  of  Boeing  Alert  Service 
Bulletin  767-32A0151,  dated  November  30, 
1995.  or  Revision  1,  dated  Octotwr  10,  1996: 
Accomplish  the  repair  and  replacement 
within  18  months  after  November  29, 1996 
(the  effective  date  of  AD  96-21-06, 
amendment  39-9783). 

(2)  For  airplanes  identified  as  either 
Category  1  or  Category  2  in  paragraph  I.C.  of 
Boeing  Alert  Service  Bulletin  767-32A0151, 
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dated  November  30, 1995.  or  Revision  1, 
dated  October  10. 1996:  Accomplish  the 
repair  and  replacement  at  the  time  specified 
in  either  paragraph  (e)(2)(i]  or  (e)(2)(ii)  of  this 
AD: 

(i)  Prior  to  the  accumulation  of  5  V2  years 
since  the  MLG  outer  cylinders  were  new  or 
last  overhauled,  or  within  18  months  after 
November  29, 1996,  lyhichever  occurs  later; 
or 

(ii)  Prior  to  the  accumulation  of  7  years 
since  the  MLG  outer  cylinders  were  new  or 
last  overhauled,  provided  that 
accomplishment  of  visual  and  non- 
destructive testing  (NDT)  inspections  at  the 
times  specified  in  Figure  1  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-32A0151.  dated 
November  30, 1995,  or  Revision  1,  dated 
October  10, 1996,  are  repeated  until  the 
repair  and  replacement  are  accomplished. 

(f)  Accomplishment  of  the  inspection 
requirements  of  this  AD  (in  accordance  with 
Boeing  Alert  Service  Bulletin  767-32A0151. 
dated  November  30, 1995,  or  Revision  1, 
dated  October  10, 1996)  is  considered 
acceptable  for  compliance  with  AD  95-19- 
10,  amendment  39-9372;  and  AD  95-20-51. 
amendment  39-9398.     ' 

New  Requirements  of  This  AD 

(g)  Except  as  provided  by  paragraph  (h)  of 
this  AD:  As  of  the  effective  date  of  this  AD. 
only  Revision  2,  dated  November  30.  2000, 
of  Boeing  Service  Bulletin  767-32A0148 
shall  be  used  to  accomplish  the  actions 
required  by  paragraph  (e)  of  this  AD. 

(h)  Accomplishment  of  the  terminating 
action  (including  removal  of  the  existing 
bushings,  repair  of  the  aft  trunnion  area  of 
the  outer  cylinder,  and  machining  and 
installation  of  new  bushings]  in  accordance 
with  "Part  4 — ^Terminating  Action"  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  767-32A0192.  dated  May 
31,  2001,  constitutes  terminating  action  for 
the  requirements  of  paragraph  (e)  of  this  AD. 

Use  of  Titanlne  |C5A  Prohibited 

(i)  As  of  the  effective  date  of  this  AD,  no 
person  shall  use  the  corrosion  inhibiting 
compound  Desoto  823E508  CTitanine  JC5A) 
on  the  aft  trunnion  of  the  MLG  on  any 
airplane. 

Alternative  Methods  of  Compliance 

(i)(l)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
AGO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  AGO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  in  accordance  with  AD  96-03-02, 
amendment  39-9497;  AD  96-03-02  Rl, 
amendment  39-9526;  AD  95-19-10, 
amendment  39-9372;  or  AD  95-20-51. 
amendment  39-9398;  are  approved  as 
alternative  methods  of  compliance  with  this 


AD  except  as  required  in  paragraph  (i)  of  this 
AD. 

Special  Flight  Permits 

(k)  Special  flight  permits  may  be  issued  in 
accordance  with  §§  21.197  and  21.199  of  the  . 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be,accomplished. 

Incorporation  by  Reference 

(1)  Except  as  provided  by  paragraphs  (a) 
and  (h)  of  this  AD,  the  actions  shall  be  done 
in  accordance  with  Boeing  Alert  Service 
Bulletin  767-32A0151,  dated  November  30, 
1995;  Boeing  Service  Bulletin  767-32A0151, 
Revision  1,  dated  October  10, 1996;  or  Boeing 
Service  Bulletin  767-32A0148,  Revision  2, 
dated  November  30,  2000;  as  applicable. 

(1)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  767-32A0148, 
Revision  2.  dated  November  30,  2000,  is 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.G.  552(a) 
and  1  GFR  part  51. 

(2)  The  incorporation  by  reference  of 
Boeing  Alert  Service  Bulletin  767-32A0151, 
dated  November  30, 1995;  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  February  16, 1996  (61  FR  3552, 
February  1, 1996). 

(3)  The  incorporation  by  reference  of 
Boeing  Service  Bulletin  767-32A0151, 
Revision  1,  dated  October  10, 1996;  was 
approved  previously  by  the  Director  of  the 
Federal  Register  as  of  November  29, 1996  (61 
FR  55080.  October  24,  1996). 

(4)  Copies  may  be  obtained  fix)m  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Efifective  Date 

(m)  This  amendment  becomes  effective  on 
March  1,  2002. 

Issued  in  Renton,  Washington,  on  January 
15,  2002. 
Vi  L.  Lipsid, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  02-1452  Filed  1-24-02;  8:45  am] 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart97 

[Docket  No.  30292;  AmdL  No.  2090] 

Standard  Instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACnON:  Final  rule. 


summary:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAP's)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instnunent  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SLAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SLAP  copies  may  be 
obtained  from: 

1.  FAA  Ihiblic  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tibe  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SLAP's,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Doctmients,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  \fike 
Monroney  Aueronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK.  73169  (Mail  Address:  I»0  Box  25082 
Oklahoma  City,  OK.  73125)  telephone: 
(405)  954-4164. 

8UPPI.EIIIENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
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Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  SIAP's.  The  complete  regidatory 
description  of  each  SLAP  is  contained  in 
official  FAA  form  documents  which  are 
incorporated  by  reference  in  this 
amendment  under  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  14  CFR  97.20  of  the 
Federal  Aviation  Regulations  (FAR). 
The  applicable  FAA  Forms  are 
identified  as  FAA  Form  8260-5. 
Materials  incorporated  by  reference  are 
available  for  examination  or  purchase  as 
stated  above. 

The  large  number  of  SIAP's,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SlAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SLAP  contained  in  FAA  form 
docimients  is  unnecessary.  The" 
provisions  of  this  amendment  state  the 
affected  CFR  sections,  vrith  the  types 
and  effective  dates  of  the  SIAPs.  This 
amendment  also  identifies  the  airport, 
its  location,  the  procedure  identification 
and  the  amendment  niunber. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SLAP 
as  contained  in  the  transmittal.  The 
SIAP's  contained  in  this  amendment  are 
based  on  the  criteria  contained  in  the 
United  States  Standard  for  Terminal 
Instrument  Procedures  (TERPS).  In 
developing  these  SLAPs,  the  TERPS 
criteria  were  applied  to  the  conditions 
existing  or  anticipated  at  the  affected 
airports. 

"The  FAA  has  determined  through 
testing  that  current  non-localizer  type, 
non-precision  instrument  approaches 
developed  using  the  TERPS  criteria  can 
be  flown  by  aircraft  equipped  with  a 
Global  Positioning  System  (GPS)  and  or 
Flight  Management  System  (FMS) 
equipment.  In  consideration  of  the 
above,  the  applicable  SIAP's  will  be 
altered  to  include  "or  GPS  or  FMS"  in 
the  title  without  otherwise  reviewing  or 
modifying  the  procedure.  (Once  a  stand 
alone  GPS  or  FMS  procedure  is 
developed,  the  procedtire  title  will  be 
altered  to  remove  "or  GPS  or  FMS"  from 
these  non-localizer,  non-precision 
instrument  approach  procedure  titles.) 

The  FAA  has  determined  through 
extensive  analysis  that  cmxent  SIAP's 
intended  for  use  by  Area  Navigation 
(RNAV)  equipped  aircraft  can  be  flown 
by  aircraft  utilizing  various  other  types 


of  navigational  equipment.  In 
consideration  of  die  above,  those  SLAP's 
ciurently  designated  as  "RNAV"  will  be 
redesignated  as  "VOR/DME  RNAV" 
without  otherwise  reviewing  or  • 
modifying  the  SIAP's. 

Because  of  the  close  and  immediate 
relationship  between  these  SLAP's  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procedure  before  adopting 
these  SIAPs  are,  impracticable  and 
contrary  to  the  public  interest  and, 
where  applicable,  that  good  cause  exists 
for  making  some  SLAPs  effective  in  less 
than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  imder  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  97 

Air  Traffic  Control.  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  January  18, 
2002. 

James  J.  Ballough, 
Director,  Flight  Standards  Senrice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  RegiUations  (14  CFR 
part  97)  is  amended  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97 
continues  to  read: 

Authority:  49  U.S.C.  106(g),  40103.  40106, 
40113-40114,  40120,  44502.  44514,  44701, 
44719. 44721-44722. 

2.  Amend  97.23.  97.27,  97.33  and 
97.35,  as  appropriate,  by  adding, 
revising,  or  removing  the  following 
SIAP's,  effective  at  0901  UTC  on  the 
dates  specified: 

Effective  February  21,  2002 
Sacramento,  CA,  Sacramento  Mather, 

VOR  or  GPS  RWY  4R.  Orig-C, 

CANCELLED 


Sacramento,  CA,  Sacramento  Mather, 

VOR  RWY  4R,  Orig-C 
Sacramento,  CA,  Sacramento  Mather, 
VOR/DME  or  GPS  RWY  22L.  Orig-C, 
CANCELLED 
Sacramento,  CA,  Sacramento  Mather. 

VOR/DME  RWY  22L.  Orig-C 
Santa  Ana.  CA.  John  Wayne  Airport- 
Orange  County.  NDB  or  GPS  RWY  IL, 
Amdt  lA.  CANCELLED 
Santa  Ana,  CA,  John  Wayne  Airport- 
Orange  County,  NDB  RWY  IL.  Amdt 
lA 
Santa  Ana,  CA,  John  Wayne  Airport- 
Orange  County,  NDB  or  GPS  RWY 
19R,  Amdt  1,  CANCELLED 
Santa  Ana,  CA,  John  Wayne  Airport- 
Orange  Coimty.  NDB  RWY  19R.  Amdt 
1 
Fort  Lauderdale,  FL,  Fort  Lauderdale- 
Hollywood  InU,  NDB  or  GPS  RWY  13. 
Amdt  15,  CANCELLED 
Fort  Lauderdale,  FL,  Fort  Lauderdale- 
Hollywood  Intl.  NDB  RWY  13.  Amdt 
15 
Fort  Lauderdale.  FL,  Fort  Lauderdale- 
HoUywood  InU,  VOR  or  GPS  RWY 
27R,  Amdt  11,  CANCELLED 
Fort  Lauderdale,  FL,  Fort  Lauderdale- 
HoUywood  InU.  VOR  RWY  27R.  Amdt 
11 
AUanta,  GA.  The  William  B.  Hartsfield 
AUanta  hitl,  VOR  or  GPS  RWY  27L. 
Amdt  4A,  CANCELLED 
AUanta.  GA.  The  William  B.  Hartsfield 

AUanta  InU,  VOR  RWY  27L,  Amdt  4A 
Kahului,  HI,  Kahului,  NDB/DME  or  GPS 

RWY  2.  Amdt  2A.  CANCELLED 
Kahului.  HI.  Kahului.  NDB/DME  RWY 

2.  Amdt  2A 
Pella.  L\,  Pella  Muni.  NDB  or  GPS  RWY 

34,  Amdt  7.  CANCELLED 
PeUa.  L\.  Pella  Muni.  NDB  RWY  34. 

Amdt  7 
Chicago,  IL,  Chicago  Midway.  NDB  or 
GPS  RWY  4R,  Amdt  12c, 
CANCELLED 
Chicago,  IL.  Chicago  Midway,  NDB 

RWY  4R,  Amdt  12C 
Marks,  MS.  Sells.  NDB  or  GPS  RWY  2. 

Amdt  4,  CANCELLED 

Marks,  MS,  Selfs.  NDB  RWY  2.  Amdt  4 

West  Point,  MS,  McCharen  Field.  VOR/ 

DME  RNAV  or  GPS  RWY  36.  Amdt 

3A,  CANCELLED 

West  Point,  MS,  McCharen  Field,  VOR/ 

DME  RNAV  RWY  36,  Amdt  3A 
KalispeU,  MT,  Glacier  Park  InU,  VOR  or 
GPS  RWY  30,  Amdt  9A,  CANCELLED 
KalispeU.  MT,  Glacier  Park  InU.  VOR 

RWY  30.  Amdt  9A 
AsheviUe.  NC,  Asheville  Regional.  NDB 
or  GPS  RWY  16,  Amdt  15B. 
CANCELLED 
Asheville.  NC,  Asheville  Regional.  NDB 

RWY  16.  Amdt  15B 
AsheviUe.  NC.  Asheville  Regional.  NDB 
or  GPS  RWY  34.  Amdt  18C. 
CANCELLED 


r«j «i  D«.»;o»«^/\/r^1    R7    Mr.    i7/Frir1av    Taniiarv  2F>.  2002 /Rules  and  Reeulations 


3611 


3610 


Federal  Register /Vol.  67,  No.  17 /Friday,  January  25,  2002 /Rules  and  Regulations 


Asheville,  NC,  Asheville  Regional,  NDB 

RWY  34,  Amdt  18C 
Monroe,  NC.  Monroe,  NDB  or  GPS  RWY 

5,  Amdt  2C,  CANCELLED 
Monroe.  NC,  Monroe,  NDB  RWY  5, 

Amdt2C 
Newark.  NJ.  Newark  Intl,  NDB  or  GPS 

RWY  4L,  Amdt  lOA,  CANCELLED 
Newark,  NJ.  Newark  InU.  NDB  RWY  4L. 

Amdt  lOA 
Newark.  NJ.  Newark  Intl.  NDB  or  GPS 

RWY  4R,  Amdt  6A,  CANCELLED 
Newark,  NJ,  Newark  Intl,  NDB  RWY  4R, 

Amdt  6A 
Albuquerque,  NM,  Albuquerque  Intl 

Sunport,  NDB  or  GPS  RWY  35,  Amdt 

7B,  CANCELLED 
Albuquerque,  NM,  Albuquerque  Intl 

Sunport,  NDB  RWY  35,  Amdt  7B 
Medford,  OR,  Medford/Rouge  Valley 

Intl-Medford,  VOR/DME  or  GPS  RWY 

14,  Amdt  4,  CANCELLED 
Medford.  OR,  Medford/Rouge  Valley 

Intl-Medford,  VOR/DME  RWY  14, 

Amdt  4 
Harrisburg,  PA,  Harrisburg  Intl.  VOR  or 

GPS  RWY  31,  Amdt  1,  CANCELLED 
Harrisburg,  PA,  Harrisburg  Intl,  VOR 

RWY  31,  Amdt  1 
Madisonville,  TX,  Madisonville  Muni. 

VOR/DME  or  GPS  RWY  18,  Amdt  1, 

CANCELLED 
Madisonville,  TX,  Madisonville  Mimi, 

VOR/DME  RWY  18,  Amdt  1 
Roanoke,  VA,  Roanoke  Regional/ 

Woodrum  Field,  NDB  or  GPS  RWY 

33,  Amdt  9,  CANCELLED 
Roanoke,  VA,  Roanoke  Regional/ 

Woodrum  Field,  NDB  RWY  33,  Amdt 

9 
[FR  Doc.  02-1866  Filed  1-24-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart97 

[Dodwt  No.  30291;  AmdL  No.  2089] 

Standard  instrument  Approacli 
Procedures;  Miscellaneous 


AGEfiCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACnON:  Final  rule. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedmes 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 


These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  imder  instrument  flight  rules 
at  the  affected  airports. 
DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference— approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1, 1982. 
ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket.  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SLAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  US 
Government  Printing  Office, 
Washington,  DC  20402. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthiu-  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  PO  Box  25082, 
Oklahoma  City,  OK  73125),  telephone: 
(405)  954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedmes  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)  /Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  under  5  U.S.C.  552(a),  1 


CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  natine,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 
SLAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
niunber. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR ' 
part  97)  establishes,  amends,  suspends, 
or  revokes  SLAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOT/VMs  for  each 
SLAP.  The  SLAP  information  in  some 
•  previously  designated  FDC/Temporary 
(FDC/T)  NOTAMs  is  of  such  duration  as 
to  be  permanent.  With  conversion  of 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SL\Ps 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SLAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  All 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circiunstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SLAPs  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procediue  before  adopting  these  SLAPs 
are  impracticable  and  contrary  to  the 


lir^I       nn 


1  n    /  l-i-'  J  _ 


r%f        r\f\r\r%    IT^-^I^ 


Federal  Register /Vol.  67,  No.  17 /Friday,  January  25,  2002 /Rules  and  Regulations 


3611 


public  interest  and,  where  applicable,  . 
that  good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefor^--(l)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  JAA  certifies  that  this 
amendment  will  not  have  a  significant 


FDC  date 


12/26/01 

01/03/02 

01/03/02 

01/03/02 

01/04/02 

01/04A)2 

01/04/02 

01/04/02 

01/04/02 

01/07/02 

01/07/02 

01/08/02 

01/08/02 

01/10/02 

01/11/02 

01/11/02 

01/11/02 

01/11/02 


State 


QA  .... 
NC  .... 
AK  .„.. 

UT 

AK 

IN 

UT 

UT 

UT 

LA  

LA  

AL 

TX 

UT 

FL  

GA  ... 
FL  .... 
FL  .... 


City 


Atlanta  

GreenstMro  .... 

Fairt)anks 

Salt  Lake  City 

Petersburg  

Hohenwald 

Cedar  City 

Cedar  City 

Cedar  City 

Bastrop  

Bastrop  

Gadsen  

Houston  

Salt  Lake  City 

Gainesville  

Tifton 

Gainesville 

Gainesville 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  January,  18, 
2002. 

James  J.  Ballough, 
Director,  Flight  Standards  Service: 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standardlnstrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 


PART  97-STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113.  40120. 
44701;  49  U.S.C  106(g);  and  14  CFR 
11.49(b)(2). 

§§97.23, 97.25. 97.27, 97.29, 97.31, 97.33 
and  97.35    [Amended] 

2.  Part  97  is  amended  to  read  as 
follows: 

Bv  amending:  §97.23  VOR.  VOR/DME. 
VOR  or  TACAN.  and  VOR/DME  or  TACAN; 
§97.25  LOG,  LOC/DME,  LDA.  LDA/DME. 
SDF.  SDF/DME;  §97.27  NDB.  NDB/DME: 
§97.29  ILS.  ILS/DME.  ISMLS.  MLS/DME. 
MLS/RNAV;  §  97.31  RADAR  SI/VPs;  §  97.33 
RNAV  SIAPs;  and  §97.35  COPTER  SIAPs, 
identified  as  follows: 

Effective  Upon  Publication 


Airport 


The  William  B.  Hartsfield  Atlanta  Intl 

Piedmont  Triad  Intl  

Faift>anks  Intl 

Salt  Lake  City  Intl  

James  A.  Johnson 

John  A.  Baker  Field 

Cedar  City  Regional  

Cedar  City  Regional  

Cedar  City  Regional  

Morehbuse  Memorial 

Morehouse  Memorial 

Gadsden  Muni  

William  P.  Hobby 

Salt  Lake  City  Muni  

Gainesville  Regional 

Henry  Tift  Myers  

Gainesville  Regional 

Gainesville  Regional 


FDC  No. 


1/3457  . 

2/0074  . 

2/0076  . 

2/0088  . 

2/0096  . 

2/0105  . 

2/0107 

2/0108 

2/0109 

2/0173 

2/0174 

2/0192 

2/0193 

2/0277 

2/0308 

2/0309 

2/0311 

2/0314 


Subject 


RNAV  (GPS)  Rwy  27R.  Orig. 
RADAR- 1,  Amdt  9B. 
ILS  Rwy  19R,  Amdt  21. 
ILS  Rwy  35,  Amdt  1C. 
LDA/DME-D,  Amdt  5C. 
NDB  Rwy  2,  Orig. 
ILS  Rwy  20,  Amdt  3A. 
VOR  Rwy  20,  Amdt  6A 
NDB  Rwy  20.  Amdt  2A. 
NDB  or  GPS  Rwy  34,  Amdt  5. 
VOR/DME-A.  Amdt  8. 
GPS  Rwy  24.  Orig. 
VOR/DME  Rwy  SOL.  Amdt  17. 
RNAV  (GPS)  Rwy  34,  Orig. 
VOR/DME  Rwy  6,  Orig-A. 
ILS  Rwy  33,  Orig-B. 
VOR  Rwy  28,  Orig-A. 
VOR  Rwy  24.  Orig-A. 


[FR  Doc.  02-1865  Filed  1-24-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
FMeral  Aviation  Administration 

14  CFR  Part  97 

[Doclwt  No.  30290;  Amdt  No.  2068] 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule. 


SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instnunent  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 


occurring  in  the  national  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provide  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  imder 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  An  effective  date  for  each  SIAP 
is  specified  in  the  amendatory 
provisions. 

Incorporation  by  reference-approved 
by  the  Director  of  the  Federal  Register 
on  December  31, 1980,  and  reapproved 
as  of  January  1,1982. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rul«s  Docket,  FAA 
Headquarters  Building,  800 


Independence  Avenue,  SW., 
Washington,  DC  20591; 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP. 

For  Purchase — 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  tiie  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SIAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office, 
Washington,  DC  20402. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.  Oklahoma  City, 
OK  73169  (Mail  Address:  PO  Box  25082 
Oklahoma  City,  OK  73125)  telephone: 
(405) 954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51,  and  §97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3,  8260- 
4,  and  8260-5.  Materials  incorporated 
by  reference  are  available  for 
examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  t&  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thiis,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  unnecessary.  The ' 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR),  sections,  with 
the  types  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identified  and  the  amendment  number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previously  issued  by  the  FAA  in  a 
National  Flight  Data  Centar  (NFDC) 
Notice  to  Airmen  (NOT AM)  as  an 
emeigency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts,  llie  circiunstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 


contained  in  the  U.S.  Standard  for 
Terminal  Instnunent  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  cuid  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and,  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  Is  not  a 
"significant  regulatory  action"  imder 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procediues  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  part  97 

Air  Traffic  Control,  Airports, 
Navigation  (Air). 

Issued  in  Washington,  DC  on  January  18, 
2002. 
James  J.  Ballough, 

Director,  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120,  44701;  and  14  CFR  11.49(b)(2). 

§§97.23, 97.25, 97.27, 97.29, 97^1, 97.33, 
and  97.35    [Ammided] 

2.  Pari  97  is  amended  to  read  as 
follows: 

By  amending:  §  97.23  VOR,  VOR/ 
DME.  VOR  or  TACAN,  and  VOR/DME 


prTACAN;  §97.25  LOC,  LOC/DME, 
LDA,  LDA/DME,  SDF,  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  97.29  ILS, 
ILS/DME,  ISMLS,  MLS,  MLS/DME, 
MLS/RNAV;  §  97.31  RADAR  SIAPs;    . 
§  97.33  RNAV  SIAPs;  and  §  97.35 
COPTER  SIAPs,  identified  as  follows: 

Effective  February  21,  2002 

Fort  Lauderdale,  FL,  Fort  LauderdeQe- 

HoUywood  hitl.  ILS  RWY  27R.  Amdt 

7 
Fort  Lauderdale,  FL,  Fort  Lauderdale- 

Hollywood  hitl.  RNAV  (GPS)  RWY 

27R,  Orig 
Fort  Mead  (Odenton),  MD,  Tipton, 

VOR-A,  Orig 
Fort  Mead  (Odenton),  MD.  Tipton, 

RNAV  (GPS)  RWY  10,  Orig 
Fort  Mead  (Odenton),  MD,  Tipton, 

RNAV  (GPS)  RWY  28,  Orig 
Marks,  MS,  Selfs,  RNAV  (GPS)  RWY  2„ 

Orig 
Marks,  MS,  Selfs,  RNAV  (GPS)  RWY  20, 

Orig 
Union,  SC,  Union  County,  Troy  Shelton 

Field,  NDB  RWY  5,  Orig 
Hohenwald,  TN,  John  A.  Baker  Field, 

RNAV  (GPS)  RWY  2.  Orig 

Effective  April  18,  2002 

Cold  Bay,  AK,  Cold  Bay.  RNAV  (GPS) 

RWY  26,  Orig 
Harrisburg,  IL,  Harrisburg-Raleigh, 

RNAV  (GPS)  RWY  24.  Orig 
Harrisburg,  IL.  Harrisburg-Raleigh.  GPS 

RWY  24.  Orig-A  CANCELLED 
Tecumseh.  MI.  Meyers-Diver's.  VOR  OR 

GPS-A.  Amdt  7  CANCELLED 
Duluth,  MN.  Duluth  hitl.  NDB  RWY  9. 

Amdt  24 
Duluth.  MN,  Duluth  Intl,  RNAV  (GPS) 

RWY  9.  Orig 
Ely,  MN.  Ely  Muni,  RNAV  (GPS)  RWY 

12,  Orig 
Ely,  MN,  Ely  Muni,  RNAV  (GPS)  RWY 

30,  Orig 
Longville,  MN,  Longville  Mxmi,  RNAV 

(GPS)  RWY  31.  Orig 
Rice  Lake,  WI.  Rice  Lake  Regional-Carl's 

Field.  RNAV  (GPS)  RWY  1 .  Orig 
Rice  Lake.  WI.  Rice  Lake  Regional-Carl's 

Field,  RNAV  (GPS)  RWY  19,  Orig 

(FR  Doc.  02-1864  Filed  1-24-02;  8:45  am) 
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agency:  Department  of  Veterans  AfEurs. 
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summary:  The  Department  of  Veterans 
Affairs  (VA)  is  amending  its 
adjudication  regidations  concerning 
presiunptive  service  connection  for 
certain  diseases  for  veterans  who 
participated  in  radiation-risk  activities 
diuing  active  service  or  while  members 
of  reserve  components  during  active 
duty  for  training  or  inactive  duty 
training.  This  amendment  adds  cancers 
of  the  bone,  brain,  colon,  lung,  and 
ovary  to  the  list  of  diseases  which  may 
be  presumptively  service  connected  and 
amends  the  definition  of  the  term 
"radiation-risk  activity."  The  intended 
effect  of  this  amendment  is  to  ensure 
that  veterans  who  may  have  been 
exposed  to  radiation  during  military 
service  do  not  have  a  higher  biuden  of 
proof  than  civilians  exposed  to  ionizing 
radiation  who  may  be  entitled  to 
compensation  for  these  cancers  under 
comparable  Federal  statutes. 
DATES:  Effective  Date:  March  26,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Russo,  Regulations  Staff.  Compensation 
and  Pension  Service  (211A),  Veterans 
Benefits  Administration,  Department  of 
Veterans  Affairs,  810  Vermont  Avenue. 
NW.  Washington.  DC  20420.  telephone 
(202)  273-7211. 

SUPPLEMENTARY  INFORMATION:  In  a 
document  published  in  the.Federal 
Register  on  August  8.  2001  (66  FR 
41483-41485).  VA  proposed  to  amend 
its  adjudication  regulations  concerning 
presumptive  service  connection  for 
veterans  who  participated  in  radiation- 
risk  activities  during  active  service.  VA 
proposed  to  add  cancers  of  the  bone, 
brain,  colon,  lung,  and  ovary  to  the  list 
of  diseases  which  may  be  presumptively 
service  connected  and  amend  the 
definition  of  the  term  "radiation-risk 
activity."  The  intended  effect  of  this 
amendment  was  to  ensure  that  veterans 
who  may  have  been  exposed  to 
radiation  diuing  military  service  do  not 
have  a  higher  burden  of  proof  than 
civilians  exposed  to  ionizing  radiation 
who  may  be  entitled  to  compensation 
'  for  these  cancers  under  comparable 
Federal  statutes. 

I.  Comments  on  the  Proposed  Rule 

The  comment  period  ended  October 
9,  2001.  We  received  written  comments 
from  the  American  Legion,  the  National 
Association  of  Atomic  Veterans,  the 
Honorable  Patsy  T.  Mink  (HI)  and  14 
individuals.  Ten  of  the  comments 
expressed  support  of  the  proposed  rule. 

Definition  of  Radiation-Risk  Activity 

Cuirent  law  defines  "radiation-risk 
activity"  for  purposes  of  presuming  that 
specified  diseases  are  the  result  of 
radiation  exposure  diuing  military ' 


service  to  mean  (1)  onsite  participation 
in  a  test  involving  the  atmospheric 
detonation  of  a  nuclear  device;  (2)  the 
occupation  of  Hiroshima  or  Nagasaki, 
Japan,  by  United  States  forces  during 
the  period  beginning  on  August  6, 1945, 
and  ending  on  July  1, 1946;  or  (3) 
internment  as  a  prisoner  of  war  in  Japan 
or  service  on  active  duty  in  Japan 
following  such  internment  during 
World  War  11  which  resulted  in  an 
opportunity  for  exposiue  to  ionizing 
radiation.  (See  38  U.S.C.  1112(c)(3)(B) 
and  38  CFR  3.309(d)). 

As  stated  in  the  preamble  to  the 
proposed  rule,  recent  legislation 
authorized  benefits  for  certain 
Department  of  Ejiergy  (DOE)  employees 
and  persons  employed  by  DOE 
contractors,  subcontractors,  and  vendors 
who  were  involved  in  DOE  nuclear 
weapons-related  programs.  This 
includes  those  who  worked  on 
Amchitka  Island,  Alaska  prior  to 
January  1, 1974,  who  were  exposed  to 
ionizing  radiation  in  the  performance  of 
duty  related  to  certain  imderground 
nuclear  tests.  It  also  includes  certain 
persons  who  worked  at  gaseous 
diffusion  plants  in  Paducah,  Kentucky; 
Portsmouth,  Ohio;  and  Oak  Ridge. 
Tennessee  before  February  1, 1992.  Our 
rulemaking  proposed  to  add  these 
exposures  to  the  list  of  radiation-risk 
activities  in  38  CFR  3.309(d). 

One  commenter  stated  that  VA's 
definition  of  radiation-risk  activity,  even 
as  expanded  by  this  rulemaking,  does 
not  cover  all  veterans  exposed  to 
radiation  while  in  the  service  of  their 
country,  and  luged  VA  to  expand  its 
definition  to  include  veterans  exposed 
to  "residual  contamination"  of  nuclear 
tests.  Another  commenter  urged  VA  to 
include  veterans  who  may  have  beep 
exposed  to  radiation  during  various 
activities  involving  the  development, 
maintenance  and  handling  of  nuclear 
weapons,  as  well  as  clean  up  operations 
following  nuclear  testing.  Another 
commenter  specifically  asked  that  VA 
expand  the  definition  to  include  all 
military  personnel  who  participated  in 
the  clean  up  of  Enewetak  Atoll  fit>m 
1977  to  1980.  Another  commenter 
suggested  that  the  definition  of 
"radiation-risk"  activity  should  include 
military  duty  at  all  DOE  nuclear 
weapons  development,  testing,  and 
manufacturing  fodlities. 

Congress  created  certain 
presumptions  for  veterans  in  the 
Radiation-Exposed  Veterans 
Compensation  Act  of  1988,  Public  Law 
100-321,  section  2(a),  102  Stat.  485-86 
(codified  as  amended  at  38  U.S.C. 
1112(c)).  Congress  has  also  created 
presumptions  for  certain  civilians  in  the 
Radiation  Exposure  Compensation  Act 


(RECA).  Pub.  L.  101-426,  104  Stat.  920 
(1990)  (codified  as  amended  at  42  U.S.C. 
2210  note),  the  RECA  Amendments  of 
2000,  Public  Law  106-245,  section  3, 
114  Stat.  501,  502,  and  title  XXXVI  of 
the  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000.  Public  Law  106-398, 114  Stat. 
1654A-1232.  Under  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000,  if  a 
member  of  the  Special  Exposure  Cohort 
develops  a  "specified"  cancer  after 
beginning  employment  at  a  DOE  facility 
or  at  an  atomic  weapons  facility  for  an 
atomic  weapons  contractor,  the  cancer 
is  presumed  to  have  been  sustained  in 
the  performance  of  duty  and  is 
compensable.  The  burden  of  proof  for 
the  Special  Exposure  Cohort  is  similar 
to  that  under  38  CFR  3.309(d).  Congress 
has  not  created  any  presiunptions  for 
veterans  or  civilians  based  on  "residual 
contamination"  of  nuclear  tests,  service 
at  Enewetak  Atoll,  or  any  of  the  other 
types  of  duties  suggested  by  the 
commenters. 

This  rulemaking  was  only  intended  to 
ensiue  that  veterans  who  may  have  been 
exposed'^o  radiation  diuing  military 
service  do  not  have  a  higher  burden  of 
proof  than  civilians  exposed  to  ionizing 
radiation  who  may  be  entitled  to 
compensation  for  these  cancers  under 
comparable  Federal  statutes.  We 
proposed  to  expand  the  definition  of 
radiation-risk  activity  in  §  3.309(d)(3)(ii) 
to  include  only  the  relevant  activities 
listed  in  these  civilian  statutes.  We 
therefore  make  no  change  based  on 
these  comments. 

One  commenter  noted  that  the 
"Radiation  Compensation  Act  of  1990" 
was  recently  amended  to  include 
civilian  employees  assigned  to  DOE- 
nuclear  weapons-related  programs  who 
were  exposed  to  radiation,  beryllium  or 
silica.  The  commenter  also  stated  that 
veterans  involved  in  these  programs  are 
effectively  precluded  from  being 
compensated  for  diseases  related  to 
such  duty.  The  commenter  urged  that, 
in  order  to  achieve  true  equity  between 
radiation-exposed  veterans  and 
civilians.  VA  regulations  should  be 
amended  to  include  veterans  who  were 
exposed  to  beryllium  and  silica  during 
service. 

We  are  aware  that  the  RECA 
Amendments  of  2000.  Public  Law  106- 
245,  section  (2)(A)(ii)  and  3(c)(1).  114 
Stat,  at  501,  502,  authorized 
compensation  for  above-ground 
uranium  miners,  millers  and  persons 
who  transported  ore  and  have  a 
"nonmalignant  respiratory  disease." 
which  the  statute  defines  as  fibrosis  of 
the  limg,  pulmonary  fibrosis,  cor 
pulmonale  related  to  fibrosis  of  the 
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limg,  silicosis,  and  pneunioconiosis. 
The  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000,  Public  Law  106-398,  tit.  xxxvi, 
114  Stat.  1654A-1232.  authorized 
compensation  for  employees  exposed  to 
beryllium  in  the  performance  of  duty  for 
a  DOE  contractor,  subcontractor, 
beryllium  vendor,  or  subcontractor  of  a 
vendor. 

However,  under  these  statutes, 
beryllium-related  diseases  and  silica- 
related  diseases  are  clearly  classified 
separately  from  radiogenic  diseases.  The 
purpose  of  this  rulemaking  is  only  to 
amend  VA's  presiimptions  for  radiation 
exposure  and  radiogenic  diseases. 

m  addition,  we  believe  that  existing 
regulations  allow  a  sufficient  basis  to 
grant  service  connection,  on  a  direct 
basis,  for  veterans  exposed  to  beryllium 
-or  silica  during  military  service  who 
later  suffer  from  these  diseases.  For 
these  reasons,  we  do  not  revise  the 
regulation  to  include  diseases  related  to 
beryllium  or  silica  exposure  in  this 
rulemaking,  and  we  therefore  make  no 
change  based  on  these  coounents. 

Dose  Reconstruction         |  « 

One  commenter  stated  that  he 
opposed  the  current  dose  estimate 
requirement  in  38  CFR  3.311,  as  being 
arbitrary,  unreliable  and  inacciuate. 
Another  commenter  urged  that  VA 
should  not  rely  on  dose  reconstruction 
estimates  because  they  are  based  on  lab 
tests,  not  on  data  collected  at  the  atomic 
test  sites.  Another  commenter  also 
asked  VA  to  eliminate  the  use  of  dose 
estimates  since  they  are  inaccurate. 

Dose  reconstruction  is  required  only 
under  38  CFR  3.311,  which  is  a  separate 
and  distinct  basis  for  service  connection 
from  38  CFR  3.309(d).  The  purpose  of 
the  rulemaking  is  only  to  amend  VA's 
presumption  for  radiation  exposure  and 
radiogenic  diseases  (found  in  3.309(d)), 
which  does  not  require  a  dose  estimate 
to  establish  entitlement  to  service 
connection.  Therefore,  these  comments 
are  outside  the  scope  of  this  rulemaking 
and  we  make  no  change  based  on  these 
comments. 

Radiogenic  Diseases 

Sev&al  commenters  urged  VA  to  add 
certain  diseases  to  3.309(d)(2),  in 
addition  to  those  we  proposed  to  add  in 
this  rulemaking.  One  commenter  stated 
that  radiation  is  a  "complete 
carcinogen"  and  therefore  we  should 
list  all  cancers.  Another  commenter 
urged  VA  to  add  certain  non-cancer 
diseases,  such  as  cardiovascular  disease, 
chronic  hepatitis,  and  liver  cirrhosis, 
which  have  been  linked  to  radiation 
exposure  by  the  Radiation  Effects 
Research  Foundation. 


The  basis  for  enactment  of  the  RECA 
Amendments  of  2000  and  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000  was 
scientific  data  resulting  from  enactment 
of  the  Radiation-Exposed  Veterans 
Compensation  Act  of  1988,  Public  Law 
100-321,  and  obtained  from  the 
President's  Advisory  Committee  on 
Human  Radiation  Experiments.  Based 
on  data  £rom  these  sources,  Congress 
authorized  compensation  for  persons 
suffering  firom  these  cancers  who  lived 
downwind  from  Government  above- 
ground  nuclear  tests,  were  underground 
uraniimi  miners,  participated  onsite  in  a 
test  involving  the  atmospheric 
detonation  of  a  nuclear  device,  or  were 
employed  at  certain  locations  by  DOE 
contractors  or  subcontractors  or  an 
atomic  weapons  employer.  We  believe 
this  data  also  supports  compensation  for 
veterans  suffering  firom  the  same 
cancers,  some  of  whom  participated  in 
the  same  activities  as  persons  entitled  to 
be  compensated  under  the  RECA 
Amendments  of  2000  and  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000.  We 
therefore  proposed  to  amend  38  CFR 
3.309(d)(2)  to  include  the  cancers  for 
which  compensation  is  payable  imder 
these  other  statutes. 

As  explained  above  and  in  the  notice 
of  proposed  nilemeiking,  this 
rulemaking  was  only  intended  to  ensure 
equity  between  veterans  who  may  have 
been  exposed  to  radiation  during 
military  service  and  civilians  exposed  to 
ionizing  radiation  who  may  be  entitled 
to  compensation  for  these  cancers  under 
comparable  Federal  statutes,  including 
RECA.  The  Federal  statutes  referenced 
above  do  not  presume  that  the  diseases 
that  the  commenters  asked  VA  to  add  to 
this  rulemaking  are  due  to  radiation 
exposures  in  civilian  occupations. 
Therefore,  veterans  do  not  have  a  higher 
burden  of  proof  than  ciAdlians  do,  and 
we  are  making  no  change  based  on  this 
comment. 

Public  Laws  98-542  and  102-578 

One  commenter  stated  that,  because 
VA  submitted  a  report  to  Congress 
containing  its  response  to  a  report 
submitted  to  VA  by  the  Veterans' 
Advisory  Conunittee  on  Environmental 
Hazards  on  May  26, 1994,  rather  than 
December  1, 1993,  as  required  by  the 
Veterans'  Radiation  Exposure 
Amendments  of  1992,  Public  Law  102- 
578,  section  3, 106  Stat.  4774,  4775, 
radiation  exposure  by  naval  nuclear 
propiUsion  workers,  those  involved  in 
weapons  development  for  the 
Department  of  Defense,  nuclear 
weapons  maintenance  workers  and 
handlers  and  others  have  never  been 


considered  uinder  the  Veterans'  Dioxin 
and  Radiation  Exposure  Compensation 
Standards  Act,  Pubhc  Law  98-542,  98 
Stat.  2725  (1984),  or  the  Radiation- 
Exposed  Veterans  Compensation  Act  of 
1988,  Public  Law  100-321, 102  Stat. 
485. 

This  rulemaking  does  not  involve 
VA's  compliance  with  Public  Law  102- 
578  and  these  comments  are  outside  the 
scope  of  this  rulemaking.  We  therefore 
make  no  change  based  on-these 
comments. 

Effective  Dates 

One  commenter  stated  that  the 
effective  date  for  claims  that  VA 
previously  denied  but  are  now  granted 
imder  these  new  regulations  should  be 
the  date  of  the  original  claim.  The 
commenter  urged  that  veterans  exposed 
to  radiation  be  given  the  same 
consideration  as  veterans  exposed  to 
Agent  Orange  under  Nehmer  v.  United 
States  Veterans  Admin.,  C.A.  No.  C-86- 
6160  TEH  (N.D.  Cal.). 

Section  5110  of  title  38  United  States 
Code  and  38  CFR  3.114  establish 
effective  date  requirements  that  are 
binding  on  VA.  "Those  requirements 
limit  retroactive  awards  to  no  earlier 
than  the  effective  date  of  a  liberalizing 
statute  or  regulation,  such  as  this 
rulemaking.  The  Nehmer  lawsuit  and 
court  rulings  do  create  an  exception  to 
these  effective  date  rules,  but  the 
Nehmer  case  is  limited  to  only  diseases 
linked  to  herbicide  exposure  under  38 
CFR  3.309(e).  We  have  no  authority  to 
expand  the  exceptions  established  by 
the  Nehmer  court  to  include  claims  filed 
under  3.309(d).  We  therefore  make  no 
change  based  on  this  comment. 

Opposition  to  Proposed  Rule 

One  commenter  asserted  that  it  is  very 
imlikely  that  any  of  the  cancers 
developed  by  veterans  are  caused  by 
their  radiation  exposure  during  military 
service.  He  stated  that  many  of-the 
premises  contained  in  the  preamble  to 
the  proposed  rule  are  not  based  on  valid 
scientific  information.  This  commenter 
urged  VA  not  to  promulgate  this 
proposed  rule. 

As  we  explained  above,  the  basis  for 
enactment  of  the  RECA  Amendments  of 
2000  and  the  Energy  Employees 
Occupational  Illness  Compensation 
Program  Act  of  2000  was  scientific  data 
resudting  from  enactment  of  the 
Radiation-Exposed  Veterans 
Ccanpensation  Act  of  1988,  Public  Law 
100-321,  and  obtained  from  the 
President's  Advisory  Committee  on 
Human  Radiation  Experiments.  We 
believe  this^data  equally  supports 
adding  these  same  cancers  to  the  list  of 
diseases  that  may  be  prestunptively 
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service  connected  for  radiation-exposed 
veterans,  some  of  whom  participated  in 
the  same  activities  as  persons  entitled  to 
be  compensated  \mder  the  RECA 
Amenchnents  of  2000  and  the  Energy 
Employees  Occupational  Illness 
Compensation  Program  Act  of  2000. 

This  rulemaking  was  only  intended  to 
ensure  that  veterans  who  may  have  been 
exposed  to  radiation  during  military 
service  do  not  have  a  higher  burden  of 
proof  than  civilians  exposed  to  ionizing 
radiation  who  may  be  entitled  to 
compensation  for  these  cancers  under 
comparable  Federal  statutes,  including 
RECA.  If  we  do  not  adopt  this  rule, 
veterans  will  have  a  hi^er  burden  of 
proof  than  civilians  do.  Therefore,  we 
make  no  change  based  on  this  comment. 

Medical  Benefits 

One  commenter  suggested  that  atomic 
veterans  should  be  given  a  special 
priority  for  VA  mecUcal  services,  which 
should  be  provided  without  means 
testing  and  co-payments.  The 
conunenter  also  suggested  that  VA 
should  focus  on  preventive  measures  to 
reduce  the  risk  of  cancer,  appropriate 
medical  treatment  to  keep  atomic 
veterans  healthy,  and  programs  to 
educate  veterans  on  dietary  and  lifestyle 
changes  to  prevent  cancer.  The 
commenter  also  suggested  VA  should 
work  with  Congress  to  determine  if  an 
arrangement  for  financial  cost  sharing 
between  VA  and  Medicare  is  possible. 

These  comments  are  beyond  the  scope 
of  the  rulemaking.  Also,  some  of  the 
conunents  would  require  an  amendment 
to  title  38.  United  States  Code,  which 
cannot  be  accomplished  by  rulemaking. 
We  therefore  make  no  changes  based  on 
these  comments. 

n.  Compliance  With  the  CiHigressioiial 
Review  Act,  the  Regulatory  Flexibility 
Act,  and  Executive  Order  12866 

We  estimate  that  the  ten-year  benefits 
cost  of  this  rule  from  appropriated  funds 
will  be  $769  million  in  benefits  costs. 
We  estimate  that  during  several  of  these 
years,  the  annual  benefits  costs  will  be 
more  than  $100  million.  We  also 
estimate  that  the  ten-year  cost  in 
government  operating  expenses  will  be 
$34  million.  Since  we  estimate  that  the 
adoption  of  the  rule  will  have  an  annual 
effect  on  the  economy  of  $100  million 
or  more,  the  Office  of  Management  and 
Budget  has  designated  this  rule  as  a 
major  rule  imder  the  Congressional 
Review  Act,  5  U.S.C.  802,  and  a 
significant  regulatory  action  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  The  following 
information  is  provided  pursuant  to 
E.0. 12866. 


The  Secretary  has  made  this 
regulatory  amendment  to  ensure  that 
veterans  exposed  to  radiation  during 
military  service  receive  the  same 
consideration  for  the  risks  of  this 
exposure  as  DOE  employees,  contractors 
and  subcontractors.  There  are  no 
feasible  alternatives  to  this  proposed 
rule,  since  it  is  needed  to  provide 
fairness  and  equity  for  veterans  and 
their  survivors.  This  rule  will  not 
interfere  with  state,  local  or  tribal 
governments  in  the  exercise  of  their 
governmental  functions. 

Benefits  Costs 

Over  the  next  ten  years,  VA  expects 
to  process  91,567  service-connected 
disability  compensation  claims  (living 
veterans)  and  48,050  Dependency  and 
Indemnity  Compensation  (DIC)  claims 
(veterans'  survivors  claims  for  service 
connection  for  cause  of  death)  filed  as 
a  result  of  this  proposed  rule. 
Historically,  about  12%  of  all  radiation 
related  claims  have  been  granted,  ff  past 
experience  proves  a  reliable  indicator  of 
future  events,  VA  expects  to  grant 
approximately  10,988  of  those  disability 
compensation  claims  and  approximately 
5,766  of  those  DIC  claims. 

We  estimate  that  the  cumulative  totals 
of  benefits  awards  to  claimants  over  the 
next  ten  years  will  be  as  follows: 
$8,040,630;  $26,248,947;  $44,265,910; 
$61,126,347;  $76,565,137;  $90,329,734; 
$102,328,198;  $112,436,560; 
$120,555,709;  and  $126,704,527,  for  a 
total  benefits  cost  of  $768,601,698  over 
ten  years. 

Administrative  Costs 

Based  on  the  administrative  workload 
projected  to  result  from  this  rule 
(discussed  above),  VA  estimates  that  full 
time  employee  (FTE)  resources  devoted 
to  processing  claims  in  years  one 
through  ten  will  be  77, 113,  69,  64,  51, 
40.  39,  35,  35,  and  33  respectively. 
Estimated  government  operating 
expenses  (GOE)  costs  for  the  next  10 
years  are  as  follows:  $3,910,578; 
$5,047,838;  $3,584,683;  $4,127,798; 
$3,419,862;  $2,817,402;  $2,825,825; 
$2,669,755;  $2,780,414;  and  $2,750,142. 
for  a  total  GOE  cost  of  $33,934,297  over 
ten  years. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  ,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 


effect  on  State,  local  or  tribal 
governments. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

OMB  Review 

This  rule  is  economically  significant 
under  Executive  Order  12866  and  major 
under  the  Congressional  Review  Act. 
This  rule  has  been  reviewed  by  OMB. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibihty  Act  (RFA).  5  U.S.C.  601-612. 
The  reason  for  this  certification  is  that 
these  amendments  will  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  will  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
these  amendments  are  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

The  Catalog  of  Federal  Domestic  Assistance 
program  numbers  are  64.100,  64.101.64.104, 
64.105.  64.106,  64.109.  and  64.110. 

List  of  Sul^ects  in  38  CFR  Part  3 

Administrative  practice  and 
procedure.  Claims,  Disability  benefits. 
Health  care.  Pensions,  Veterans, 
Vietnam. 

Approved:  December  10,  2001. 
Andiony ).  Prindpi, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  38  CFR  part  3  is  amended  as 
follows: 

PART  3— ADJUDICATION 

Subpart  A— Pension,  Compensation, 
and  Dapsndsncy  and  Indemnity 
CompanaaHon 

1.  The  authority  citation  for  part  3, 
subpart  A  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a).  unless 
otherwise  noted. 

2.  Section  3.309  is  amended  by: 

A.  Adding  new  paragraphs  (d)(2)(xvii) 
through  (d)(2)(xxi). 

B.  Adding  new  paragraph  (d)(3)(ii)(D). 
The  additions  read  as  follows: 

§3.309    DiMCMS  subiect  to  presumptive 
MTvice  connection. 

*        *        *        •       . » 

(d)  Diseases  specific  to  radiation- 
exposed  veterans.  *  *  * 
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(2)*  *  * 

(xvii)  Cancer  of  the  bone. 

(xviii)  Cancer  of  the  brain. 

(xix)  Cancer  of  the  colon. 

(xx)  Cancer  of  the  limg. 

(xxi)  Cancer  of  the  ovaiy. 

(3)*  •  *  , 

(ii)*  *  * 

(D)(1)  Service  in  which  the  service 
member  was,  as  part  of  his  or  her 
official  military  duties,  present  during  a 
total  of  at  least  250  days  before  February 
1, 1992,  on  the  grounds  of  a  gaseous 
diffusion  plant  located  in  Paducah, 
Kentucky,  Portsmouth,  Ohio,  or  the  area 
identified  as  K25  at  Oak  Ridge, 
Tennessee,  if,  during  such  service  the 
veteran: 

(i)  Was  monitored  for  each  of  the  250 
days  of  such  service  through  the  use  of 
dosimetry  badges  for  exposure  at  the 
plant  of  the  external  parts  of  veteran's 
body  to  radiation;  or 

(ii)  Served  for  each  of  the  250  days  of 
such  service  in  a  position  that  had 
exposures  comparable  to  a  job  that  is  or 
was  monitored  through  the  use  of 
dosimetry  badges;  or 

(2)  Service  before  January  1, 1974,  on 
Amchitka  Island,  Alaska,  if,  diuing  such 
service,  the  veteran  was  exposed  to 
ionizing  radiation  in  the  performance  of 


duty  related  to  the  Long  Shot,  Milrow, 
or  Cannikin  undergroimd  nuclear  tests. 

[3]  For  purposes  of  paragraph 
(d)(3)(ii)(D)(l)  of  this  section,  the  term 
"day"  refers  to  all  or  any  portion  of  a 
calendar  day. 
***** 

[FR  Doc.  02-1839  Filed  1-24-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  1 
[FCC  02-d] 

Termination  of  RuiemaMng 
Proceedings 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  termination  of 

rulemaking  proceedings. 

SUMMARY:  The  Federal  Communications 
Commission  has  terminated  the 
rulemaking  proceedings  as  set  forth  in 
the  Order  adopted  by  the  Commission 
on  January  9,  2002,  and  released  January 
11,  2002.  The  Commission  has 
determined  that  no  further  action  by  the 

Appendix 


Commission  is  required  in  the 
proceedings. 

DATES:  These  docket  proceedings  are 
terminated  effective  January  11,  2002. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Patricia  Rawlings,  Consumer 
Information  Bureau,  (202)  418-0294 

SUPPt£MENTARY  INFORMATION:  1.  We 
have  reviewed  the  open  rulemaking 
proceedings  listed  in  the  Appendix,  and 
have  determined  that  the  proceedings 
should  be  terminated.  The  matters  at 
issue  in  these  rulemaking  proceedings 
are  either  moot  or  stale  due  to  the 
■passage  of  time  or  other  regulatory  and 
industry  changes.  Therefore,  no  further 
action  by  the  Commission  is  required  in 
the  proceedings  listed  in  the  attached 
Appendix,  and  they  are  hereby  closed. 

2.  Accordingly,  pursuant  to  sections 
4(i)  and  4(j)  of  the  Commimications  Act, 
47  U.S.C.  154(i)  and  (j),  it  is  ordered  that 
the  rulemaking  proceedings  set  forth  in 
the  Appendix  are  ciosed  and 
terminated,  effective  on  January  11, 
2002. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 
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6  FCC  Red  7262 
58  FR  44483 

NPRM 

58  FR  49278 

Docket  No. 


MM  93-232 

MM  93-260 

MM  93-303 

PP  96-17 
PR  93-199 
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Subject  matter 


Amendment  of  Section  76.51  of  the  Rules  To  Include  Concord,  California,  in  the  San  Fran- 
cisco-Oakland-San  Jose,  Califomla,  Television  Mari<et. 

Amendment  of  Section  76.51  of  the  Rules  To  Include  Marion,  Indiana,  In  the  Indianapolis- 
Bloomington,  Indiana,  Television  Maritet. 

Amendment  of  Section  76.51  of  the  Rules  To  Include  Hazelton  and  Williamsport.  Pennsyl- 
vania In  ttie  Wilkes-Bane-Scranton,  Pennsylvania  Television  Market. 

Improving  Commission  Processes 

Amendment  of  Part  90  Concerning  ttie  Commlsston's  Finder's  Preference  Rules  ■■.■■ 


Actkxi 

Cite 

NPRM 

58  FR  45312 

NPRM 

58  FR  53696 

NPRM 

58  FR  68844 

NOI 

11  FCC  Red  14006 

NPRM 

58  FR  38722 

>*cf/on;  FN    Further  Nottae  of  Proposed  Rulemaking. 

LT    Letter. 

NOI    Notice  of  Inquiry. 

NPRM    Notk:e  of  Proposed  Rulemaking. 

OR    Order. 

OS    Order  to  Show  Cause. 

PN    Publk:  Notk». 


[FR  Doc.  02-1860  Filed  1-24-02;  8:45  am] 
BILUr«G  CODE  6n2-01-P 

FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Chapter  1 
[FCC  01-385] 

Termination  of  Stale  or  Moot  Docketed 
Proceedings 

AGENCY:  Federal  Communications 

Commission 

ACTION:  Final  rule;  termination  of 

docketed  proceedings. 

SUMMARY:  The  Federal  Commimications 
Commission  has  terminated  the  stale  or 


moot  docketed  proceedings  as  set  forth 
in  the  Order  adopted  by  the 
Commission.on  December  21,  2001,  and 
released  January  11,  2002.  The 
Commission  has  determined  that  no 
further  action  by  the  Commission  is 
required  in  the  proceedings. 
DATES:  These  docket  proceedings  are 
terminated  effective  on  January  11, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Rawlings,  Consumer 
Liformation  Bureau,  (202)  418-0294. 
SUPPLEMENTARY  INFORMATION:  1.  We 
have  reviewed  the  docket  proceedings 
listed  in  the  Appendix,  and  have 
determined  that  the  dockets  should  be 
terminated.  None  of  the  dockets  have 
any  outstanding  issues.  The  matters  at 

Appendix 


issue  in  these  proceedings  were 
resolved  by  the  issuance  of  final  orders 
that  were  not  subject  to  judicial  review, 
or  if  subject  to  judicial  review,  were 
affirmed  and  the  court's  mandate  was 
issued.  Therefore,  no  further  action  by 
the  Commission  is  required  in  the 
dockets  listed  in  the  attached  Appendix, 
and  they  are  hereby  deemed  terminated. 

2.  Accordingly,  pursuant  to  sections 
4(i)  and  4(j)  of  the  Communications  Act, 
47  U.S.C.  154{i)  and  (j),  it  is  ordered  that 
the  docketed  proceedings  set  forth  in 
the  Appendix  are  terminated,  effective 
on  January  11,2002. 

Federal  Communications  Commission. 
William  F.  Caton, 
Deputy  Secretary. 


Docket  No. 


CC  85-89 
CC  85-93 

CC86-1 
CC  86-164 

CC  86-165 

CC  87-120 

CC  87-274 

CC  88-326 
CC  88-471 

CC  91-141 
CC  91-213 
CC  91-328 
CC  91-64 


CC  92-135 
CC  92-24 
CC  93-162 


CC  93-179 


Subject  matter 

Preemptton  of  State  Entry  Regulation  in  the  Publk:  Land  Mobile  Service  

Tariff  FCC  No.  3  (Transmittal  Nos.  197,  208  &  209);  Tariff  FCC  No.  38  (Transmittal  Nos.  445 
and  455);  Tariff  FCC  No.  41  (Transmittal  Nos.  742  and  753). 

WATS-Related  and  Ottier  Amendments  of  Part  69  of  the  Commissions  Rules  

Amendment  of  the  Commission's  Rules  To  Simplify  Individual  Ueensing  Procedures  in  ttie 
Domestk:  Public  Air-Ground  Radiotelephone  Servk:e. 

Amendment  of  the  Commission's  Rules  To  Simplify  ttie  Separate  Subsidiary  Reporting  Re- 
quirement in  the  Domestic  Publk:  Cellular  Radio  Telecommunications  Servrce. 

In  ttie  Matter  of  Flexible  Alkx»tion  of  Frequencies  in  ttie  Domestic  Public  Land  Mobile  Service 
for  Paging  and  Ottior  Sefvk»s. 

Amendment  of  Section  22.901(D)  of  ttie  Commiss«)n's  Rules  To  Eliminate  Commission  Re- 
view of  Capitalization  Plans  for  Mobile  Radk>  Cellular  Systems. 

In  ttie  Matter  of  Access  Tariff  Filing  Schedules 

In  ttie  Matter  of  Tariff  FCC.  No.  15— Competitive  Pricing  Plans;  Holklay  Rate  Plan.  (Trans- 
mittal No.  1215). 

Expanded  Interconnection  Witti  Local  Telephone  Company  Facilities  

MTS  and  WATS  Market  Stmcture/Transport  Rate  Stmcture  and  Pricing 

CPS  Operator  Servfces,  Inc.  TOCSIA  Infomiational  Tariffs 

Amendment  of  Equal  Access  Balloting  and  Carrier  Selection  Rules  To  Require  That  Inter- 
exchange  Carriers  Obtain  Written  Customer  Auttiorizatkxi  Before  Submitting  Primary  Inter- 
change Carrier  SelectkMis. 

Regulatory  Reform  for  Local  Exchange  Carriers  Subject  to  Rate  of  Return  Regulatton 

Local  Exchange  Carrier  Line  Informatkm  Database— Open  Networic  Architecture 

Ameritech  Operating  Companies  Revisk>ns  to  Tariff  FCC  No.  2;  Bell  Atlantk:  Telephone  Com- 
panies ReviskMis  to  Tariff  FCC  No.  1;  Bellsoutti  Telecommunkatk)ns  Inc.  Reviskins  to  Tariff 
FCCNo.  I.ete. 

Price  Cap  Regulatron  of  Local  Exchange  Caniers;  Rate  of  Return  Sharing  and  Lower  Fonnula 
Adjustment. 


Actkxi 


MO 
MO 

MO 

RO 

RO 

OR 

RO 

RO 
ON 

ON 
RO 
OR 
OR 


ON 
OR 
OR 


OR 


Cite 


2  FCC  Red  6434 
5  FCC  Red  2573 

7  FCC  Red  5644 
51  FR  39754 

51  FR  37022 

57  FR  37105 

53  FR  23765 

55  FR  6989 
5  FCC  Red  7504 

13  FCC  Red  16102 
13  FCC  Red  6332 
DA  91-1548 

8  FCC  Red  3215 


12  FCC  Red  2259 
8  FCC  Red  81 18 
14  FCC  Red  987 


10  FCC  Red  11979 


wj-j 1   n :-<._- /Yr«1     gt     XT, 


IT  IT?-^:A^ 


Tr., 


OR       OnrtO  /Piilao     anA    Daniilatinnc 


TIftlQ 
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Docket  No. 


Subject  matter 

Bell  Atlantic  Telephone  Companies  Tariff  F.C.C.  No.  1,  Transmittal  No.  690;  NYNEX  Tele- 
phone Companies  Tariff  F.C.C.  No.  1 .  Transmittal  No.  328. 

AT&T  Contract  Tariff  No.  374  

AT&T  Communications  Contract  Tariff  No.  360  » 

AT&T  Communications  Contract  Tariff  No.  360  „... 

Implementation  of  the  Telecommunications  Act  of  1996:  Accounting  Safeguards  Under  tfie 
Telecommunications  Act  of  1996. 

Implementation  of  ttie  Telecommunications  Act  of  1996:  Telemessaglng,  Electronic  Pub- 
lishing, and  Alarm  Monitoring  Services. 

Implementation  of  a  Section  of  the  Telecommunications  Act  of  1996 

Responsible  Accounting  Officer  Letter  20,  Uniform  Accounting  for  Postretirement  Benefits 
Other  Than  Pensions  in  Part  32  Amendments  to  Part  65,  Interstate  Rate  of  Return 
Precription  Procedures  A. 

Revision  of  Filing  Requirements  

Implementation  of  Infrastructure  Sharing  Provisions  in  tfie  Telecommunications  Act  of  1996  .... 

Implementation  of  Section  402(B)(2)(A)  of  the  Telecommunications  Act  of  1996 

In  the  Matter  of  SBC  Communications  Inc.  Pacific  Bell  Telephone  Company  Pacific  Trans- 
mittal No.  1986. 

In  tfie  Matter  of  Beehive  Telephone  Company,  Inc.,  Beehive  Telephone,  IrK.  Nevada 

In  the  Matter  of  1998  Biennial  Regulatory  Review — Review  of  Armis  Reporting  Requirements 

1998  Biennial  Regulatory  Review — Part  61  of  the  Commission's  Rules  and  Related  Tariffing 
Requirements. 

In  the  Matter  of  1998  Biennial  Regulatory  Review — Review  of  Depreciation  Requirements  for 
Incumbent  Local  Exchange  Carriers. 

In  the  Matter  of  Number  Portability  Query  Services 

In  the  Matter  of  Petition  of  US  West  Communications,  Inc.  for  Fort>earance  From  Regulation 
ASA  Dominant  Carrier  in  the  Phoenix,  Arizona  MS. 

In  tfie  Matter  of  BellSouth  Telecommunications,  Inc 

In  the  Matter  of  BellSouth  Telecommunications,  Inc.  F.C.C.  Tariff  No.  1  for  Provision  of  Local 
Number  Portability  Database  Services. 

Fidelity  Telephone  Company  and  Bourt>euse  Telephone  Company  Joint  Applications  for  Con- 
sent to  Asisignment  of  Authority  Under  Section  214  of  the  Communications  Act. 

Application  for  Authority,  Pursuant  to  Part  of  the  Commission's  Rules,  to  Transfer  Control  of 
Licenses  Controlled  By  Southern  New  England. 

In  the  Matter  of  1998  Biennial  Regulatory  Review — Review  of  Accounting  and  Cost  Allocation 
Requirements. 

Southwestem  Bell  Telephone  Company,  Pacific  Bell,  and  Nevada  Bell  Petition  for  Relief  From 
Regulation  Pursuant  to  Section  of  the  Telecommunications  Act  of  1996  and  47  U.S.C.  for 
ADSL  Infrastnjcture  and  Service. 

Petition  for  Preemption  of  Tennessee  Code  Annotated  and  Tennessee  Regulatory  Autfiority 
Decision  Denying  Hyperion's  Application  Requesting  Authority  To  Provide  Service  in  Ten- 
nessee Rural  LEC  Service  Areas. 

In  tfie  Matter  of  1998  Biennial  Regulatory  Review— Testing  New  Technology  

In  tfie  Matter  of  Low-Volume  Long-Distance  Users 

In  tfie  Matter  of  National  Exchange  Camer  Association,  Inc  

Implementation  of  Section  19  of  the  Cable  Television  Consumer  Protection  and  Competition 
Act  of  1992. 

Implementation  of  Section  of  the  Cable  Television  Consumer  Protection  and  Competition  of 
1992— Annual  Assessment  of  the  Status  of  Competition  in  the  Maritet  for  Delivery  of  Video 
Prog. 

Implementation  of  Section  302  of  the  Telecommunications  Act  of  1996 

In  tfie  Matter  of  Satellite  Delivery  of  Network  Signals  to  Unsen^d  Households  for  Purposes  of 
the  Satellite  Home  Viewer  Act. 

In  tfie  Matter  of  1998  Biennial  Regulatory  Review— Annual  Report  of  Cable  Television  Sys- 
tem, Form  325,  Filed  Pursuant  to  Section  of  the  Commission's  Rules. 

Alkxation  of  the  219-220  Band  for  Use  by  the  Amateur  Radio  Servfce 

Amendment  of  Part  2  and  1 5  of  the  Commission's  Rules  to  Permit  Use  of  Radio  Frequencies 
Above  40  GHZ  for  N&m  Radio  Applications. 

Amendment  of  Parts  2  and  25  of  the  Commission's  Rules  to  Alk)cate  the  13.75-14.0  GHZ 
Band  to  tfie  Fixed-Satelite  Service. 

Amendment  of  the  Commission's  Rules  to  Revise  the  Experimental  Radk>  Service  Regula- 
tkxts. 

In  tfie  Matter  of  Technical  Requirements  To  Enable  Blocking  of  VkJeo  Programming  Based  on 
Program  Ratings. 

Amendment  of  Parts  of  tfie  Commission's  Rules  Regarding  tfie  Radionavigatkxi  Service  at 
31.8-32.3  GHz. 

In  ttie  Matter  of  Ctosed  Captioning  Requirements  for  Digital  Television  ReceivefS  

In  the  Matter  of  Amendment  of  Part  of  the  Commission's  Rules  to  Alkx:ate  Additnnal  Spec- 
tmm  to  the  Inter-Satellite,  Fixed,  and  Mobile  Sen/ices  and  to  Pemnit  Unlnensed  Devnes  to 
Use  Certain  Segments  in  the  50.2-50.4  GHz  and  51.4-71.0. 

Inquiry  into  Possit)le  Technk^ri  Improvements  in  the  Emergency  Broadcasting  System  


Action 


Cite 


CC  04-157 

CC  95-133 
CC  95-146 
CC  95-80 
CC  96-150 

CC  96-152 

CC  96-187 
CC  96-22 


CC  96-23 
CC  96-237 
CC  97-11 
CC  98-103 

CC  98-108 
CC  98-1 17 
CC  98-131 

CC  98-137 

CC  98-14 
CC  98-157 

CC  98-161 
CC98-199 

CC  98-210 

CC  98-25 

CC  98-81 

CC  98-91 

CC  98-92 


CC  98-94 
CC  99-249 
CC9»-316 
CS  94-48 

CS  95-61 


08  96-^ 
CS  98-201 

CS  98-61 

ET«3-40 
ET  94-124 

ET  96-20 

ET  96-256 

ET  97-206 

ET  98-197 

ET  99-254 
ET  99-261 

FO  91-171 


OR 


12  FCC  Red  18724 


OR 
OR 
OR 
ON 

DA  95-2142 

10  FCC  Red  1379 

11  FCC  Red  3194 
15  FCC  Red  1161 

OR 

14  FCC  Red  19259 

RO 
RO 

62  FR  5757 
62  FR  15117 

RO 
OR 
RO 
MO 

62  FR  5160 
65  FR  26203 
64  FR  39938 
13  FCC  Red  23667 

ON 
RO 
RO 

14  FCC  Red  8077 
14  FCC  Red  11443 
64  FR  46584 

ON 

66  FR  13690 

MO 

MO 

14  FCC  Red  1664 
14  FCC  Red  19947 

MO 
OR 

13  FCC  Red  23667 

14  FCC  Red  1320 

MO 

13  FCC  Red  22899 

MO 

13  FCC  Red  21292 

RO 

13  FCC  Red  21625 

OR 

66  FR  2336 

MO 

16  FCC  Red  1247 

ST 
OR 
OR 
RT 

14  FCC  Red  606.5 

15  FCC  Red  23614 
65  FR  64892 

59  FR  64657 

RT 

61  FR  1932 

OR 
ON 

65  FR  375 
64  FR  73429 

OR 

15  FCC  Red  9707 

MO 
MO 

61  FR  15382 
65  FR  38431 

RO 

61  FR  52301 

RO 

63  FR  64199 

RO 

63  FR  20131 

RO 

65  FR  60108 

RO 
RO 

65  FR  58467 

66  FR  7402 

RO 

64  FR  5950 
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Docket  No. 


FO  91-301 

GC  91-119 

GC  97-113 
GN  84-467 

GN  85-172 

GN88^M1 

GN  89-554 

GN  90-357 
GN  93-252 
GN  94-90 
IB  97-142 


IB  98-212 
MD  92-92 
MD  94-19 

MD  96-186 

MD  98-200 
MM  85-91 

MM  85-126 

MM  86-110 

MM  87-267 
MM  87-268 

MM  91-122 
MM  91-168 
MM  91-204 

MM  92-304 

MM  94-149 
MM  94-34 
MM  95-176 
PR  84-232 
PR  87-5    , 


PR  89-552 

PR  89-553 

PR  90-315 
PR  91-111 
PR  91-167 

PR  93-61 

PR  94-103 

PR  94-104 

PR  94-105 

PR  94-106 


Subject  matter 


Amendment  of  Part  73,  Subpart  G.  of  the  Commission's  Rules  Regarding  the  Emergency 
Broadcast  System. 

Use  of  Altemative  Dispute  Resolution  Procedures  in  Commission  Proceedings  and  Pro- 
ceedings in  Whk;h  the  Commission  is  a  Party. 

Electronic  Filing  of  Documents  in  Rulemaking  Proceedings 

In  the  Matter  of  Preparation  for  an  International  Telecommunications  Union  Region  2  Adminis- 
trative Radio  Conference  tor  the  Planning  of  Broadcasting  in  the  1605-1705  kHz  Band. 

In  the  Matter  of  Further  Sharing  of  the  UHF  Television  Band  by  Private  Land  Mobile  Radio 
Services. 

In  the  Matter  of  Technical  compatibility  protocol  standards  for  equipment  operating  in  the  800 
MHz  public  safety  bands. 

In  the  Matter  of  an  Inquiry  Relating  to  Preparation  for  the  lntematk>nal  Telecommunrcatton 
Union  Wortd  Administrative  Radio  Conference  for  Dealing  With  Frequency  Allocations  in 
Certain  parts  of  the  Spectmm. 

Amendment  of  the  Rules  With  Regard  to  the  Establishment  and  Regulation  of  New  Digital 
Audio  Radio  Servk:es. 

Implementaiton  of  Sections  3(N)  and  332  of  the  Communications  Act— Regulatory  Treatment 
of  Mobile  Services. 

Eligibility  for  Specialized  Mobile  Radio  Services  and  Radio  Services  in  the  220-222  MHZ 
Land  Mobile  Band  and  Use  of  Radio  Dispatch  Communications. 

Rules  and  Polteies  on  Foreign  Participation  in  the  U.S.  Telecommunkations  Market  


Aetk>n 


Cite 


AT&T  Corporation  and  British  Telecommunications  PLC 

Establishment  of  Systems  of  Records  Exempt  Under  the  Privacy  Act 

Implementation  of  Section  9  of  the  Communkattons  Act— Assessment  and  Colleetion  of  Reg- 
ulatory Fees  for  the  1994  Fiscal  Year. 

Amendment  of  Part  1  of  the  Commisskjn's  Rules,  Pertaining  to  the  Schedule  of  Annual  Regu- 
latory Fees  for  Mass  Media  Services. 

In  the  Matter  of  Assessment  and  Collection  of  Regulatory  Fees  For  Fiscal  year  1999  

Amendment  of  the  Commission's  Rules  To  Expand  the  Use  of  Automatic  Transmission  Sys- 
tems at  AM,  FM  and  Television  Broadcast  Stations. 

Review  of  Technical  and  Operational  Requirements:  Broadcast  Remote  Pickup  Service;  and 
Low  Power  Auxiliary  Stations. 

Amendment  of  Part  73  of  the  Commissron's  Rules  Regarding  Telecommunteations  Trans- 
missions in  the  Vertk^al  Blanking  Interval. 

Review  of  Techntoal  Assignment  Criteria  for  AM  Broadcast  Service 

Institute  Inquiry  on  Issues  Relating  to  the  Introductwn  of  Advanced  Televiskxi  Technotogies 

(e.g.,  HDTV). 

Commisskm  Policies  Regarding  Spousal  Attributton 

CodifKatkm  of  the  Commisskm's  Politteal  Programming  Polfcies -.... 

For  Renewal  of  Lreense  of  Statton  KUCB(FM);  for  Constmetion  Pemiit  for  a  N&n  FM  Statton 
Des  Moines,  lA. 

.Renewal  Reporting  Requirements  for  Full  Power,  Commercial  AM,  FM  and  TV  Broadcast  Sta- 
ttons. 

Polfcies  and  Rules  Regarding  Minority  and  Female  Ownership  of  Mass  Media  Facilities ..... 

Implementatfon  of  Commisston's  Equal  Employment  Opportunity  Rules  

Ckised  Capttoning  and  VkJeo  Descriptton  of  Video  Programming 

In  the  Matter  of  Future  Public  Safety  Telecommunications 

Amendment  of  Footnote  3  of  the  Rules  To  Pemiit  Operation  of  Mobile  Remote  Meter  Reading 
Systems  on  a  Primary  Basis  on  the  Exclusive  Power  Radio  Sen^fce  Frequencies  in  the 
952.3625-952.8375  MHZ  Band. 

Amendment  of  Part  90  of  the  Commisston's  Rules  To  Provide  for  the  Use  of  the  220-222 
MHZ  Band  by  the  Private  Land  Mobile  Radk)  Servtees. 

Modifieatfcn  of  the  Rules  Goveming  Multiple  Sites  for  Specialized  Mobile  Radio  Sewfce  Sys- 
tems in  Rural  Mari<ets. 

Establish  Technical  Standards  and  Licensing  Procedures  for  Aircraft  Earth  Statk)ns 

Miscellaneous  Amendments  to  Part  80  of  the  Rules  Goveming  the  Maritime  Radk)  Servfces 

Amendment  of  the  Maritime  Sen/ices  Rules  (Part  80)  To  Pennit  VHF  Marine  Channel  9  To  Be 
Used  as  a  Second  Calling  Channel. 

Amendment  of  Part  90  of  the  Rules  To  Adopt  Regulatrons  for  Automatfc  16  Vehfcle  Moni- 
toring Systems. 

Petitton  for  Authority  To  Extend  Its  Rate  Regulatkxi  of  Commercial  Mobile  Radk)  Servfces  in 
the  State  of  Hawaii. 

Petitkxi  To  Extend  State  Authority  Over  Rate  and  Entry  Regulation  of  All  Commerieal  Mowte 

Petitk)n  To  Retain  Regulatory  Authority  Over  Intrastate  Cellular  Service  Rates  (Accompanied 
by  Request  for  Proprietary  Treatment*of  Documents  Used  in  Support  of  Petitk)n  To  Retain 
Regulatory  Autfiority  Over  Intrastate. 

Petitkjn  To  Retain  Regulatory  Control  of  the  Rates  of  Wholesale  Cellular  Sewiee  ProvkJers  in 
the  State  of  Connectfcut. 


RO 

64  FR  5950 

MO 

57  FR  32180 

MO 
OR 

63  FR  56090 
53  FR  26612 

OR             1 

52  FR  43205 

OR 

55  FR  4888 

RT 

56  FR  31095 

MO 

63  FR  24126 

ON 

66  FR  13022 

m 

12  FCC  Red  9962 

PN;Ofl 

RO 
MO 

15  FCC  Red 
21945;  65  FR 
60113 

14  FCC  Red  19140 

58  FR  11549 

62  FR  39450 

RO 

62  FR  59822 

MO 
RO 

65  FR  78989 
51  FR  1374 

RO 

51  FR  4599 

RO 

51  FR  34620 

MO 
OR 

65  FR  59751 
FCC  00-59 

ST 

MO 

MO 

57  FR  8845 
9  FCC  Red  7919 
FCC92M-264 

OR 

58  FR  4a3?3 

MO 
RT 
OR 
OR 
MO 

64  FR  56974 
59  FR  53363 
16FCC  Red  5067 
50  FR  42573 
54  FR  19836 

MO 

15  FCC  Red  13924 

MO 

65  FR  24419 

MO 

OR 
RO 

8  FCC  Red  3156 
57  FR  26778 
57  FR  19552 

ON 

14  FCC  Red  1339 

RO 

10  FCC  Red  7872 

RO 

10  FCC  Red  7824 

OR 

11  FCC  Red  796 

OR 

11  FCC  Red  848 
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Docket  No. 


Subject  matter 


Action 


Cite 


PR  94-107 

PR  94-108 
PR  94-109 

PR  94-110 
WT  00-130 

WT  00-81 


WT  95-11 

WT  95-35 
WT95-5 


WT  95-56 

WT  96-148 

WT  96-162 

WT  97-150 
WT  98-228 
WT  99-263 

WT  99-355 

WT  99-364 
WT  99-365 

WT  00-207 

WT  00-38 


Petition  tor  Authority  To  Retain  Existing  Jurisdiction  Over  Commercial  Mobile  Radio  Services 
Offered  Within  the  State  of  Louisiana. 

Petition  To  Extend  Rate  Regulation 

Statement  of  Intention  To  Presen/e  Its  Right  for  Future  Rate  and  Market  Entry  Regulation  of 
the  Commercial  Mobile  Radio  Sen/ices. 

Petition  for  Authority  To  Maintain  Current  Regulation  of  Rates  and  Market  Entry  

Request  Amendment  of  the  Commission's  Rules  to  seek  consent  to  Transfer  Control  of,  or 
Assign.Broadband  PCS  and  LMDS  Licenses. 

Application  of  Southwestern  Bell  Mobile  Systems,  Inc.  and  Alloy  LLC  for  Authority,  Pursuant 
to  Part  of  the  Commission's  Rules,  To  Transfer  Control  of  a  Lk:ense  Controlled  by  SBC 
Communications  Inc. 

In  the  Matter  of  the  Application  of  Hert)ert  L.  Schoenbohm  for  Arnateur  Station  and  Operator 
License.  Kingshill,  Virgin  Islands. 

Applications  of  George  E.  Rodgers  for  Amateur  Station  and  Operator  Licenses 

Streamlining  the  Commission's  Antenna  Structure  Clearance  Procedure  and  Revision  of  Part 
17  of  the  Commission's  Rules  Concerning  Construction,  Marking,  and  Lighting  of  Antenna 
Structures. 

Amendment  of  the  Commission's  Rules  Concerning  Low  Power  and  Automated  Maritime 
Telecommunications  System  Operations  in  the  216-217  MHZ  Band. 

Geographic  Partitioning  and  Spectrum  Disaggregation  by  Commercial  Mobile  Radio  Services 
Ucensees. 

Amendment  of  the  Rules  to  Establish  Competitive  Sen/ice  Safeguards  for  Local  Exchange 
Carrier  Provision  of  Commerical  Mobile  Radio  Servkies. 

Commission  Opens  Inquiry  on  Competitive  Bidding  Process  for  Report  to  Congress 

Commission  Opens  Filing  Window  For  Commercial  Operator  License  Examination  Managers 

Petition  of  the  Wireless  Consumers  Alliance,  Inc.  for  a  Declaratory  Ruling  concerning  the  pro- 
visions of  the  Communications  Act  of  1 934. 

SBC  Communications  Inc.  and  RadioFone,  Inc.  seek  FCC  Consent  to  Transfer  Control  or  As- 
sign RadloFbne's  Licenses  to  SBC. 

Triton  Communk:ations,  L.L.C.  and  RCC  Holdings,  Inc.  Seek  Consent  For  Assignment 

In  the  Matter  of  Paging  Network,  Inc.  and  Arch  Communications  Group,  Inc.  for  Transfers  of 
Control  of  Their  Radio  Licenses  Location. 

In  Vt\e  Matter  of  Petition  for  Determination  of  the  Public  Interest  Under  Section  of  the  Commu- 
nk:ations  Act  1934,  As  Amended. 

Bell  Atlanta,  GTE,  and  ALLTEL  Seek  FCC  Consent  For  Assignment  and  Transfer  of  Control 
of  Wireless  Licenses  to  Comply  with  Sopectrum  Cap  Rules  and  Department  of  Justice  Con- 
sent Decree  Regarding  Pending  Applications  of  Bell  Atlantic,  GTE,  and  Vodafone  Airt. 


RO 

RO 
OR 

PN 
MO 

MO 


OR 

MO 
MO 


MO 

SRO 

OR 

RT 
PN 
ON 

PN 

PN 
OR 

PN 

PN 


10  FCC  Red  7898 

10  FCC  Red  8187 
10  FCC  Red  12427 

DA  94-1043 
DA  00-2443 

15  FCC  Red  25459 


13  FCC  Red  23774 

FCC  94M-121 
65  FR  43349 


63  FR  24126      ■ 
FCC  00-141 

14  FCC  Red  414 

13  FCC  Red  9601 

DA  98-2537 

16  FCC  Red  5618 

15  FCC  Red  4441 

DA  00-309 

16  FCC  Red  1026 

DA  00-2397 
DA  00-502 


Action:  ET    Order  Granting  Extention  of. 

Time    . 

MO    Memorandum  Opinkxi  and  Order. 

ON    Order  on  Reconsideration. 

OR    Order. 

PN    Public  Notice. 

RO    Report  and  Order.        | 

RT    Report. 

SRO    Second  Report  and  Order. 

ST    Statement. 


(FR  Doc.  02-1859  Filed  1-24-02;  8:45  am] 

BKJJNQ  CODE  671 2-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 


47  CFR  Part*  land  54 
[CC  96-45;  FCC  01-376] 


Imptementatlon  of  interim  Rling 
Proceduras  tor  Flllnga  of  Requests  for 


AGENCY:  Federal  Communications 

Commission. 

ACTION:  Temporary  waiver  of  procedural 

requirements. 

SUMMARY:  In  this  document,  the 
Commission  waives  its  procedures  for 


filing  requests  for  review  from  decisions 
of  the  Universal  Service  Administrative 
Company  (Administrator)  and  petitions 
for  reconsideration  and  applications  for 
review  that  arise  from  such  proceedings 
on  an  emergency,  interim  basis.  We 
extend  the  period  for  filing  a  request  for 
review,  or  applications  for  review 
arising  from  such  proceedings,  from  the 
current  30  day  period  to  60  days, 
provide  applicants  with  the  option  of 
electronic  filing  (via  either  electronic 
mail  or  facsimile)  for  requests  for  review 
and  petitions  for  reconsideration  or 
applications  for  review  that  arise  from 
such  proceedings,  and  provide  parties 
that  have  mailed  such  pleadings  en  or 
after  September  12,  2001  with  an 
opportunity  to  refile  their  pleadings 
electronically.  These  measures  will  help 


to  ensure  continued  timely  processing 
of  such  filings  and  to  avoid  prejudice  to 
parties  as  a  result  of  the  recent 
disruptions  in  mail  service. 

EFFECTIVE  DATE:  January  25,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peter  Trachtenberg,  (202)  418-7369. 

SUPPLEMENTARY  INFORMATION:  This 
Order,  adopted  December  20,  2001,  and 
released  December  26,  2001,  will  be 
available  for  public  inspection  during 
regular  business  hours  at  the  FCC 
Reference  Information  Center,  Room 
CY-A257,  at  the  Federal 
Communications  Commission,  445  12th 
St.,  SW.,  Washington,  DC  205S4.  The 
complete  text  is  available  through  the 
Commission's  duplicating  contractor: 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
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Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  at  qualexint@aol.com. 

Synopsis  of  Order 

1.  Effective  upon  publication  in  the 
Federal  Register  and  until  further 
notice,  we  waive  our  rules  as  follows. 
First,  requests  for  review  filed  piu-suant 
to  §§  54.719  through  54.725,  47  CFR 
54.719  through  54.725,  and  any 
applications  for  review  arising  from 
such  proceedings  shall  be  filed  within 
60  days  of  the  issuance  of  the  decision 
being  reviewed.  This  60-day  period  will 
be  applicable  to  all  such  pleadings  that 
were  required  to  be  filed  on  or  after 
September  12,  2001  and  were  received 
by  the  Commission  on  or  after 
September  12,  2001.  Second,  parties 
filing  requests  for  review,  or  petitions 
for  reconsideration  or  applications  for 
review  of  decisions  on  requests  for 
review,  may,  at  their  option,  file  their 
pleadings  electronically,  either  by 
electronic  mail  or  facsimile. 

2.  If  filed  by  electronic  mail, 
pleadings  shall  be  filed  at  the  following 
e-mail  address:  CCBSecretary@fcc.gov. 
Documents  filed  via  electronic  mail  may 
be  submitted  in  Adobe  Portable 
Docvunent  Format  (PDF),  Word, 
WordPerfect,  or  any  other  widely  used 
word  processing  format.  The 
Commission  will  automatically  reply  to 
ail  incoming  e-mails  to  confirm  receipt. 
If  filed  by  facsimile,  pleadings  shall  be 
faxed  to  202-418-0187.  The  fax 
transmission  should  include  a  cover 
sheet  listing  contact  name,  phone 
number,  and,  if  available,  an  e-mail 
address.  Pleadings  submitted  by 
electronic  mail  will  be  considered  filed 
on  a  business  day  if  they  are  received 

at  the  Commission  on  that  day  at  any 
time  up  to  12  a.m.  Pleadings  received 
after  that  time  will  be  considered 
received  on  the  next  business  day. 
Similarly,  facsimile  transmissions  will 
-  be  considered  filed  on  a  business  day  if 
the  complete  transmission  is  received 
by  any  time  up  to  12  a.m. 

3.  We  further  provide  that  pleadings 
of  the  type  described  in  paragraph  1 
above  tiiat  were  due  on  or  after 
September  12,  2001  and  that  were 
submitted  by  non-electronic  means 
between  September  12,  2001  and  the 
effective  date  of  this  order  may  be 
refiled  electronically  within  30  days  of 
the  effective  date  of  this  order  in 
accordance  with  the  procedures 
specified  in  the  preceding  paragraph. 
Pleadings  filed  electronically  pursuant 
to  this  paragraph  shall  be  accompanied 
by  a  signed  affidavit  or  a  declaration 
pursuant  to  Commission  rule  §  1.16 
stating  that  the  previously  filed  pleading 
was  timely  filed,  and  providing  the  date 


the  pleading  was  originally  mailed  to 
the  Commission,  and  by  what  means. 
For  this  purpose  only,  the  original 
pleading  will  be  considered  filed  as  of 
the  date  that  it  was  mailed. 

4.  Accordingly,  /( is  ordered  that, 
pursuant  to  the  authority  of  sections  4(i) 
of  the  Communications  Act  of  1934,  as 
amended,  47  U.S.C.  154  (i),  the 
Commission  ADOPTS  the  procedural 
requirements  set  forth  in  this  order  and 
waives  any  contrary  requirements. 

5.  It  is  fiirther  ordered  that  the  waiver 
shall  become  effective  upon  publication 
in  the  Federal  Register. 

Federal  Communications  Commission. 

William  F.  Caton. 

Deputy  Secretary. 

[FR  Doc.  02-873  Filed  1-24-02:  8:45  am] 

BILUNG  CODE  6712-01-U 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  92-105,  WT  Docket  No.  00- 
110;  FCC  01-351] 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

AGENCY:  Federal  Commimications 

Commission. 

ACTION:  Final  rule,  announcement  of 

effective  date. 

SUMMARY:  The  Federal  Communications 
Commission  has  received  Office  of 
Management  and  Budget  (OMB) 
approval  for  the  public  information 
collection  contained  in  the 
Commission's  decision  regarding  the 
use  of  Nil  codes  and  other  abbreviated 
emergency  dialing  arrangements. 
Therefore,  the  Commission  announces 
that  those  regulations  containing  public 
information  collections,  including  47 
CFR  64.3002,  are  effective  February  13. 
2002. 

dates:  Section  64.3002,  published  at  67 
FR  1649,  January  14,  2002,  is  effective 
February  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Siel  and  Susan  Kimmel,  202- 
418-1310. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
has  received  OMB  approval  for  the 
reporting  requirement  in  its  Fifth  Report 
and  Order  in  CC  Docket  No.  92-105, 
First  Report  and  Order  in  WT  Docket 
No.  00-110,  and  Memorandum  Opinion 
and  Order  in  CC  docket  No.  92-105,  and 
WT  Docket  No.  00-110  (known 
collectively  as  the  Order),  which 
appears  at  67  FR  1643,  January  14,  2002. 


The  effective  date  of  the  rules  and 
regulations  adopted  in  that  decision  was 
published  as  February  13,  2002,  except 
for  §64.3002,  which  contains  modified 
information  collection  requirements  that 
will  not  be  effective  until  approved  by 
the  Office  of  Management  and  Budget. 
Through  this  document,  the 
Conunission  announces  that  it  has 
received  this  approval  (OMB  Control 
No.:  3060-0954,  Expiration  Date:  06/30/ 
02)  and  that  §  64.3002  and  other  non- 
codified  requirements  adopted  in  the 
Order  will  also  be  effective  on  February 
13,  2002.  Pursuant  to  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  96- 
511.  An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  it  displays  a  currently  valid 
control  niunber.  Notwithstanding  any 
other  provisions  of  law,  no  person  shall 
be  subject  to  any  penalty  for  failing  to 
comply  with  a  collection  of  information 
subject  to  the  Paperwork  Reduction  Act 
(PRA)  that  does  not  display  a  valid 
control  number.  Questions  concerning 
the  OMB  control  numbers  and 
expiration  dates  should  be  directed  to 
Judy  Boley.  Federal  Communications 
Coinmission,  (202)  418-0214. 

Federal  Communications  Commission. 

William  F.  Caton, 

Deputy  Secretary. 

IFR  Doc.  02-1693  Filed  1-24-02;  8:45  ami 

BILUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  64 

[CC  Docket  No.  96-128;  FCC  01-344] 

The  Pay  Telephone  Reclassification 
and  Compensation  Provisions  of  ttte 
Telecommunications  Act  of  1996 

AGENCY:  Federal  Conununications 

Commission. 

ACTION:  Clarification. 

summary:  In  this  document,  the  Federal 
Communications  Commission 
(Conunission)  addresses  the  rules 
regarding  per-call  compensation  for 
payphone  calls  to  ensine  that  payphone 
service  providers  (PSPs)  are  fairly 
compensated  for  dll  completed,  coinless 
calls  made  ftxjm  payphones.  The 
Commission  addresses  the  key  issues 
raised  in  the  petitions  for  declaratory 
ruling,  reconsideration  and/or 
clarification,  and  clarifies,  on  its  own 
motion,  certain  aspects  of  the  per-call 
compensation  rules. 
DATES:  Effective  February  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tania  Cho,  (202)  418-2320;  fax  (202) 


3622 


Federal  Register/ Vol.  67,  No.  17 /Friday,  January  25,  2002 /Rules  and  Regulations 


418-2345:  TTY  (202)  418-0484;  email  at 
tcho@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Commission's  Third 
Order  on  Reconsideration  and  Order  on 
aarification  in  CC  Docket  No.  96-128, 
FCC  01-344,  adopted  and  released  on 
November  21,  2001.  The  full  text  of  the 
item  is  available  for  inspection  and 
copying  during  the  hoiirs  of  9  a.m.  to 
4:30  p.m.  in  the  Commission's 
Reference  Center.  Room  CY-A257,  445 
12th  Street,  SW.,  Washington,  DC 
20554,  or  copies  may  be  pinchased  from 
the  Commission's  duplicating 
contractor.  Qualex  International,  445 
12th  Street.  SW..  Suite  CY-B402, 
Washington,  DC  20554,  phone  (202) 
863-2893.  This  Order  contains  no  new 
or  modified  information  collection 
subject  to  the  Paperwork  Reduction  Act 
of  1995,  Public  Law  104-13. 

Synopsis  of  the  Third  Order  on 
Reconsideration  and  Order  on 
Clarification 

To  implement  Section  276  of  the 
Telecommunications  Act  of  1996,  the 
Commission  has  adopted  several  rules 
that  define  the  relationship  between 
PSPs  and  carriers  in  the  call  path  in 
order  to  ensure  that  PSPs  are  adequately 
compensated  for  calls  placed  from 
payphones.  In  the  First  Payphone  Order, 
61  FR  52309,  October  7. 1996,  the 
Commission  concluded  that  the 
interexchange  carrier  (IXC),  as  the 
primary  beneficiary  of  payphone  calls, 
should  compensate  the  PSP.  The 
Commission  also  recognized  that  a 
reseller  lacking  its  ovra  facilities  does 
not  have  the  ability  to  track  calls,  and 
that  the  facilities-based  carrier  should 
therefore  pay  compensation  to  the  PSP. 
A  requirement  to  track,  or  arrange  for 
tracking  of,  compensable  calls  was  also 
established  for  the  underlying  IXC,  and 
the  IXC  was  permitted  to  recover  the 
cost  of  such  tracking  from  the  reseller. 
In  the  Payphone  Order  on 
Reconsideration,  61  FR  65341, 
December  12, 1996,  the  Commission 
modified  its  rules  to  provide  that 
switch-based  resellers  (SBRs)  are 
responsible  for  paying  compensation 
directly  to  PSPs.  In  the  Coding  Digit 
Waiver  Order,  63  FR  26497,  May  13, 
1998,  the  Coinmon  Carrier  Bureau 
responded  to  PSP  complaints  that  DCCs 
refused  to  identify  SBRs  by  clarifying 
that  when  SBRs  identified  themselves  to 
the  first  facilities-based  IXC  as 
responsible  for  paying  compensation, 
the  IXC  was  obligated  to  provide  this 
information  to  the  PSP. 

On  April  5,  2001,  the  Commission 
released  the  Second  Order  on 
Reconsideration,  66  FR  21105.  April  27, 


2001.  which  modified  the  payphone 
compensation  rules.  The  modified  rules 
provided  that  the  first  facilities-based 
IXC  to  which  a  LEC  routes  a  coinless 
payphone  call  must  (1)  Compensate  the 
PSP  for  the  completed  call:  (2)  track  or 
arrange  for  tracking  of  all  compensable 
calls;  and  (3)  send  to  the  PSP  call 
completion  information  to  enable  the 
PSP  to  verify  the  accuracy  of 
compensation  it  receives  for  coinless, 
compensable  calls  and/or  to  bill  the 
underlying  facilities-based  carrier.  The 
first  IXC  may  then  seek  reimbursement 
from  the  switchless  or  switch-based 
reseller  ultimately  responsible  for  the 
compensation. 

In  this  Third  Order  on 
Reconsideration  and  Order  on 
Clarification,  we  decline  to  modify  the 
rules  as  established  in  the  Second  Order 
on  Reconsideration.  We  also  reaffirm 
that,  for  pinposes  of  payphone 
compensation,  only  calls  that  are 
answered  by  the  called  party  are 
"completed"  and  thus  compensable. 
Fiulher,  we  clarify  that  the  Commission 
supports  the  preservation  and 
establishment  of  direct  relationships 
and  agreements  between  PSPs  and  SBRs 
for  tracking  and  payment  of  payphone 
compensation,  and  that  the  liability  of 
the  first  facilities-based  IXC  is  limited  to 
the  extent  that  SBRs  enter  into  such 
direct  relationships.  We  also  reiterate 
that  the  Commission  did  not,  by 
revising  the  payphone  compensation 
rules,  intend  to  nullify  any  current  or 
futiue  contractual  arrangements. 
Finally,  we  clarify  that  carriers  are  only 
required  to  report  to  PSPs  calls  that  are 
completed,  and  thus  compensable. 

Ordering  Qause 

Pursuant  to  the  authority  contained  in 
Sections  1,  4(i).  4(j),  and  276  of  the 
Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151, 154(i),  154(j), 
and  276,  the  Bulletins  Petition  for 
Clarification  is  denied  to  the  extent 
described  herein;  WorldCom,  Inc. 
Petition  for  Declaratory  Ruling  and 
Petition  for  Reconsideration  is  granted 
in  part  and  denied  in  part  to  the  extent 
described  herein;  AT&T  Petition  for 
Clarification  and/or  Reconsideration  is 
denied  to  the  extent  described  herein; 
and  Global  Crossing 
Telecommunications,  Inc.  Petition  for 
Reconsideration  and  Clarification  is 
denied,  to  the  extent  described  herein. 

Federal  (Zommunications  Commission. 

Magalie  Roman  Salas, 

Secretary. 

[FR  Doc.  02-1810  Filed  1-24-02;  8:45  am] 

BILUNO  C006  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[MM  Docket  No.  98-203;  FCC  01-306] 

RIN  4213 

The  Ancillary  or  Supplementary  Use  of 
Digital  Television  Capacity  by 
Noncommercial  Licensees 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  aimoimcement  of 

effective  date. 

SUMMARY:  This  dociunent  annoimces  the 
effective  date  of  the  Commission's 
amended  rules  to  require  that 
noncommercial  educational  ("NCE") 
television  licensees  provide  a  nonprofit, 
noncommercial  educational  service.  We 
hope  that  this  clarifies  the  manner  in. 
which  NCE  licensees  may  use  their 
excess  DTV  capacity  for  remimerative 
purposes. 

DATES:  Sections  73.621(i);  73.624(g) 
introductory  text  and  (g)(2)(ii); 
73.642(a),  (b)  and  (e);  and  73.644(a) 
became  effective  on  December  26,  2001. 
Section  73.624(g)(2)(i)  is  not  yet 
effective.  The  Commission  will  release  a 
document  in  the  Federal  Register 
announcing  the  effective  date  of  this 
section. 

FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Gross,  Policy  and  Rules  Division,  Mass 
Media  Bureau  (202)  418-2130,  or 
jgross@fcc.gov. 

SUPPLEMENTARY  INFORMATION:  1.  On 
October  17, 2001,  the  Commission 
released  Report  &  Order  ("flSO") 
clarifying  the  manner  in  which 
noncommercial  educational  ("NCE") 
television  licensees  may  use  their  excess 
digital  television  ("DTV")  capacity  for 
remunerative  purposes.  In  the  Matter  of 
Ancillary  or  Supplementary  Use  of 
Digital  Television  Capacity  by 
Noncommercial  Licensees,  MM  Docket 
No.  98-203,  66  FR  58973  (November  26. 
2001).  Among  other  things,  the 
Commission  amended  §  73.621  of  its 
rules  to  apply  to  the  entire  digital 
bitstream,  including  ancillary  or 
supplementary  services,  thereby 
requiring  NCE  licensees  to  use  their 
digital  capacity  primarily  for  a 
noncommercial,  nonprofit,  educational 
broadcast  service.  The  Commission  also 
amended  §§  73.642  (a),  (b),  (e)  and 
§  73.644(a)  of  its  rules  to  clarify  that 
NCE  licenses  may  offer  subscription 
services  on  their  excess  digital  capacity. 
When  it  amended  these  rules,  the 
Commission  ordered  that  the  amended 
rules  would  "be  effective  the  later  of 
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either  thirty  days  after  publication  in 
the  Federal  Register,  or  upon  receipt  by 
Congress  of  a  report  in  compliance  with 
the  Contract  with  America 
Advancement  Act  of  1996,  Public  Law 
104-121"  (summary  of  R&O  paragraph 
49). 

2.  Under  current  General  Accounting 
Office  ("GAO")  procedures,  submission 
to  the  GAO  or  publication  in  the 
Federal  Register  is  sufficient  to  satisfy 
the  requirements  of  the  Congressional 
Review  Act  (formerly  knowm  as  the 
Contract  with  America  Advancement 
Act).  The  amendments  to  §§  73.621, 
73.642  and  73.644  of  the  Commission's 
rules  were  submitted  to  the  GAO  and  to 
Congress  on  November  26.  2001.  the 
same  day  that  they  were  published  in 
the  Federal  Register.  Thus,  pursuant  to 
the  Administrative  Procediure  Act.  the 
amended  §§  73.621,  73.642  and  73.644 
of  the  Commission's  rules  will  be 
effective  on  December  26,  2001,  thirty 
days  after  publication  in  the  Federal 
Register. 

3.  Finally,  in  the  same  proceeding  the 
Commission  amended  §§  73.624(g)(1), 
(g)(2)(i),  and  (g)(2)(ii)  of  its  rules  to 
apply  to  NCE  licensees  the  program  for 
assessing  and  collecting  fees  upon 
feeable  ancillary  or  supplementary 
services  provided  on  their  DTV  capacity 
that  it  had  previously  established  for 
commercial  licensees,  as  required  by  the 
Telecommunications  Act  of  1996  ("1996 
Act").  Public  Law  104-104. 110  Stat.  56 
section  201  (1996),  codified  at  47  U.S.C. 
336.  In  addition,  NCE  licensees  will  be 
required  to  maintain  documentation 
sufficient  to  show,  at  renewal  time  and 
in  response  to  any  complaint, 
compliance  with  the  requirement  to  use 
their  entire  bitstream  primarily  for 
nonprofit,  noncommercial,  educational 
broadcast  services  on  a  weekly  basis 
(siunmary  of  R&O  paragraph  16).  These 
requirements  were  analyzed  with 
respect  to  the  Paperwork  Reduction  Act 
of  1995  (PRA)  and  foimd  to  impose  new 
or  modified  reporting  and 
recordkeeping  requirements  or  burdens 
on  the  public.  Thus,  implementation  of 
these  requirements  is  subject  to 
approval  by  the  Office  of  Management 
and  Budget  as  prescribed  by  the  PRA 
(summary  of  R60  paragraphs  46,  50  and 


66).  The  Commission  will  publish  a 
notice  in  the  Federal  Register  when  this 
approval  is  received. 

List  of  Sulijects  in  47  CFR  Part  73 

Television. 
Federal  Communications  Commission. 
M agalie  Roman  Salas, 
Secretary. 

[FR  Doc.  02-1811  Filed  1-24-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  01100S244-2011-02;  I.D.  No. 
092401 D] 

RIN  0648-AP08 

Magnuson-Stevens  Fisheiy 
Conservation  and  Management  Act 
Provisions;  Foreign  Rshing  and 
Fisheries  of  the  Northeastern  United 
States;  Atlantic  Mackerel,  Squid,  and 
Butterfish  Fisheries;  2002 
Specifications  and  Foreign  Fishing 
Restrictions 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Final  rule;  specifications  for 

2002. 

SUMMARY:  NMFS  aimounces  final  initial 
specifications  for  the  2002  fishing  year 
for  Atlantic  mackerel,  squid,  and 
butterfish  (MSB);  including  an  in-season 
adjustment  provision  for  the  2002 
mackerel  joint  venture  processing  (JVP) 
annual  specification.  This  action  also 
specifies  a  method  for  carrying  over 
Loligo  squid  Quarter  I  imderages  into 
Quarter  HI.  The  intent  of  this  final  rule 
is  to  promote  the  development  and 
conservation  of  the  MSB  resoince. 
DATES:  This  rule  is  effective  January  25, 
2002.  The  quotas  in  Tables  1  and  2  for 
Loligo  and  lUex  squid,  Atlantic 
mackerel,  and  butterfish  are  effective 
January  25,  2002,  through  December  31, 
2002. 


ADDRESSES:  Copies  of  supporting 
documents,  including  the 
Environmental  Assessment  (EA), 
Regulatory  Impact  Review  (RIR),  Final 
Regulatory  Flexibility  Analysis  (FRFA), 
and  the  Essential  Fish  Habitat 
Assessment,  are  available  ft-om  Patricia 
A.  Kurkul,  Regional  Administrator, 
Northeast  Regional  Office,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298.  The  EA/RIR/FRFA  is 
accessible  via  the  Internet  at  http:// 
www.nero.nmfs.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
H.  Jones.  Fishery  Policy  Analyst,  978- 
281-9273,  fax  978-281-9135.  e-mail 
paul.h.jones@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulations  implementing  the  Atlantic 
Mackerel,  Squid,  and  Butterfish  Fishery 
Management  Plan  (FMP)  require  NMFS 
to  publish  annual  initial  specifications 
for  maximum  optimum  yield  (Max  OY), 
allowable  biological  catch  (ABC),  initial 
optimum  yield  (lOY),  domestic  annual 
harvest  (DAH),  domestic  annual 
processing  (DAP),  JVP,  and  total 
allowable  level  of  foreign  fishing 
(TALFF)  for  the  species  managed  under 
the  FMP.  In  addition,  regulations 
implemented  under  Framework 
Adjustment  1  to  the  FMP  allow  the 
specification  of  quota  set-asides  to  be 
used  for  research  purposes. 

Proposed  2002  initial  specifications 
were  published  on  October  23.  2001  (66 
FR  53575).  Public  comments  were 
accepted  through  November  23.  2001. 
The  final  specifications  are  unchanged 
from  those  that  were  proposed  except 
that  they  reflect  the  research  set-aside 
(RSA)  allocations  that  have  been 
recommended  to  the  NOAA  Grants 
Office  for  funding.  A  complete 
discussion  of  the  development  of  the 
specifications  appears  in  the  preamble 
to  the  proposed  rule  and  is  not  repeated 
here. 

2002  Final  Initial  Specifications 

The  following  table  contains  the  final 
initial  specifications  and  RSA  for  the 
2002  MSB  fisheries  as  recommended  by 
the  Mid-Atlantic  Fishery  Management 
Council  (Council). 


Table  1.  Final  Initial  Annual  Specifications  and  RSA,  in  Metric  Tons  (mt),  for  Atlantic  Mackerel,  Squid,  and 
Butterfish  for  the  Fishing  Year  January  1  through  December  31 ,  2002 


Specifications 

Squid 

Atlantic 

RiittorfJQh 

Loligo 

lllex 

Mackerel 

MaxOY 

ABC 

ICY                        ' 

DAH 

26.000 

17,000 

16,8985 

16,698^ 

24,000 
24,000 
24,000- 
24.000 

N/A' 
347,000 
85,0002 
85.0003 

16,000 
7,200 
5.900 
5,900 

1?.,^-.— 1  n. 


, /\r^i    CT    M, 


IT  /c:^r 


Ta«« 


«««kw: 


r    OK.       OnnO  /  OiiIao     an/I    17Ami1al-i/^nc 


aft9R 
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Table  1.  Final  Initial  Annual  Specifications  and  RSA,  in  Metric  Tons  (mt),  for  Atlantic  Mackerel,  Squid,  and 

BUTTERFISH  FOR  THE  FISHING  YEAR  JANUARY  1  THROUGH  DECEMBER  31,  2002— Continued 


Specifications 


DAP 
JVP 
TALFF 
RSA 


Squid 


Loligo 


16,8985 

0 

0 

102 


lllex 


24.000 
0 
0 
0 


Atlantic 
Mackerel 


50,000 

20,000* 

0 

0 


1  Mq)  3DOliC3t}lG 

2|0Y  may  be  increased  during  the  year,  but  the  total  ABC  will  not  exceed  347,000  mt. 
3 Includes  15,000  mt  of  Atlantic  mackerel  recreational  allocation. 

4  JVP  may  be  increased  up  to  30,000  mt  at  discretion  of  Regk>nal  Administrator. 

5  Excludes  102  mt  for  RSA. 


Butterfish 


5,900 
0 
0 
0 


Atlantic  Mackerel 

This  final  rule  specifies  an  Atlantic 
mackerel  JVP  of  20,000  mt  for  the  2002 
fishery,  with  a  possible  increase  of  up 
to  10,QO0  mt  (for  a  total  JVP  of  up  to 
30,000  mt)  later  in  the  fishing  year, 
should  additional  applications  for  JVP 
be  received.  This  adjiistment  would  be 
made  by  NMFS,  through  publication  of 
notification  in  the  Federid  Register, 
following  consultation  with  the  Coimcil. 
The  action  also  specifies  an  Atlantic 
mackerel  DAP  of  50,000  mt  and  a  DAH 
of  85,000  mt,  which  includes  a  15,000- 
mt  recreational  component.  ■ 

Four  special  conditions  recommended 
by  the  Council  and  imposed  by  NMFS 
in  previous  years  continue  to  apply  to 
the  2002  Atlantic  mackerel  fishery,  as 
follows:  (1)  JVPs  would  be  allowed 
south  of  37*'30'  N.  lat.,  but  river  herring 
bycatch  may  not  exceed  0.25  percent  of 
the  over-the-side  transfers  of  Atlantic 
mackerel;  (2)  the  Administrator, 
Northeast  Region,  NMFS  (Regional 
Administrator)  should  ensure  that 
impacts  on  marine  maminalR  are 
reduced  in  the  prosecution  of  the 


Atlantic  mackerel  fishery;  (3)  the 
mackerel  optimimi  yield  (OY)  may  be 
increased  during  the  year,  but  it  should 
not  exceed  347,000  mt;  and  (4) " 
applications  from  a  particular  nation  for 
an  Atlantic  mackerel  JVP  allocation  for 
2002  may  be  based  on  an  evaluation  by 
the  Regional  Administrator  of  that 
nation's  performances  relative  to 
purchase  obligations  for  previous  years. 

Atlantic  Squids 

Research  Set-Asides 

Framework  Adjustment  1  to  the  FMP 
allows  the  specification  of  quota  set- 
asides  to  be  used  for  research  purposes. 
The  Coimcil  recommended  that  up  to  2 
percent  of  the  2002  lOY  be  set  aside  for 
scientific  research  purposes  for  each  of 
the  species  in  the  FMP.  A  Request  for 
Proposals  was  published  to  solicit 
proposals  for  2002  based  on  research 
priorities  identified  by  the  Council  (66 
FR  38636,  July  25,  2001,  and  66  FR 
45668,  August  29,  2001).  The  deadline 
for  submission  was  September  14,  2001. 
On  November  8,  2001,  NMFS  convened 


a  Review  Panel  to  review  the  comments 
submitted  by  technical  reviewers.  Based 
on  discussions  between  NMFS  staff, 
technical  review  comments,  and  Review 
Panelist  comments,  two  Loligo  squid 
project  proposals  were  recommended 
for  approval  and  forwarded  to  the 
NOAA  Grants  Office  for  award. 
Consistent  with  the  recommendations, 
the  quotas  in  this  final  rule  have  been 
adjusted  to  reflect  the  projects 
recommended  for  approval.  If  the 
awards  are  not  made  by  the  NOAA 
Grants  Office  for  any  reason,  NMFS  will 
publish  an  additional  rule  to  restore  the 
unused  set-aside  amoimt  to  the  annual 
quota. 

Distribution  of  the  Annual  Loligo  Squid 
Quota 

Due  to  the  recommendation  of  two 
research  projects  that  would  utilize 
Loligo  squid  RSA,  this  final  rule  adjusts 
the  quarterly  allocations  from  those  that 
were  proposed,  based  on  formulas 
specified  in  the  FMP.  The  2002 
quarterly  allocations  are  as  follows: 


Table  2.  Loligo  Squid  Quarterly  Allocations 


'             '       Quarter 

Percent 

Metric  Tons 
(mt) 

Research 

Set-aside 

(mt) 

I  (Jan— Mar) 

II  (Apr-^un) 

III  (Ju^-Sep) 
IV(Oct-Dec) 
Total 

L 

33.23 
17.61 

17.3 
31.86 

100 

5,615 
2,976 
2,923 
5,384 
16,898 

N/A 
f^A 

r^A 

N/A 
t02 

Carry-over  of  Loligo  Squid  Quarterly 
Quota  Underages 

For  the  2001  fishing  year,  by  defoult, 
quarterly  underages  carry  over  into 
Quarter  IV  because  the  directed  fishery 
in  Quarter  TV  does  not  close  imtil  95 
percent  of  the  total  annual  quota  has 
been  harvested.  This  final  rule  modifies 
the  method  for  carrying  over  Loligo 
squid  quarterly  underages  for  2002  and 


subsequent  fishing  years  by  adding  a 
provision  stating  that,  in  the  event  that 
the  Quarter  I  landings  for  Loligo  squid 
are  less  them  70  percent  of  the  Quarter 
I  aUocation,  the  underage  below  70 
percent  would  be  applied  to  Quarter  m. 
Underages  from  (Quarters  II  and  m 
would  continue  to  be  added  to  Quarter 
IV  by  default,  based  on  the  95-percent 
closure  rule  mentioned  above. 


Comments  and  Responses 

Three  commenters  made  five 
comments  on  the  proposed 
specifications. 

Conunent  1 :  One  commenter 
supported  the  proposed  allocation  of 
Atlantic  mackerel  JVP. 

flespo/ise  I :  This  final  rule 
implements  the  proposed  allocation  of 
Atlantic  mackerel  JVP. 
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Comment  2:  One  commenter 
supported  the  proposed  zero  allocation 
of  Atlantic  mackerel  TALFF. 

Response  2:  This  final  rule 
implements  the  proposed  zero 
allocation  of  Atlantic  mackerel  TALFF. 

Comment  3:  Two  commenters  instead 
proposed  specifying  TALFF  at  5,000  mt 
and  a  possible  JVP  increase  of  up  to 
20,000  mt  (for  a  total  JVP  of  up  to  40.000 
mt)  later  in  the  fishing  year. 

Response  3:  The  question  of  whether 
or  not  to  recommend  a  level  of  optimum 
yield  that  provided  for  an  allocation  of 
TALFF,  other  than  zero,  was  reviewed 
and  discussed  by  the  Coimcil  at  length 
before  it  made  its  final  recommendation 
to  the  National  Marine  Fisheries 
Service.  After  extended  debate,  the 
Council  recommended  a  level  of  OY 
that  was  a  reduction  of  the  maximum 
sustainable  yield  based  upon  all 
relevant  social,  economic,  and 
ecological  factors.  The  Council  firmly 
believed  that  the  specification  of  the  OY 
at  a  level  that  resulted  in  a  zero  TALFF 
would  provide  the  greatest  overall 
benefit  to  the  Nation,  because  it  would 
enhance  development  of  the  U.S. 
domestic  mackerel  fishery,  which  is  one 
of  the  principal  objectives  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Even  though  a  zero  TAIJT  would  result 
in  an  economic  loss  to  the  Nation  from 
the  loss  of  any  poundage  fees  collected 
from  foreign  fishing  vessel  owners  for 
allocations  of  TALFF,  the  Council  was 
concerned  that  allocations  of  TALFF 
would  compete  directly  with  mackerel 
produced  by  United  States  processors 
for  foreign  markets.  Such  competition 
would  impede  the  expansion  of 
domestic  mackerel  processing  facilities. 
The  expansion  of  domestic  mackerel 
processing  facilities  would  enable  the 
domestic  fleet  to  use  more  of  their 
harvesting  capacity  to  land  mackerel  at 
shoreside  facilities. 

Comment  4:  One  commenter  opposed 
the  Atlantic  mackerel  JVP  specification 
of  20,000  mt  for  the  2002  fishery 
because  he  believes  shore-based 
processors  would  be  negatively  affected 
by  foreign  joint  ventures.  The 
commenter  believes  the  foreign  at-sea 
processors  can  operate  at  lower  cost 
than  U.S.  shoreside  plants  in  part  due 
to  U.S.  legal  requirements  such  as 
Hazard  Analysis  Critical  Control  Point 
standards. 

Response  4:  The  Council's  annual 
processor  survey  indicates  that  the 
capacity  of  the  domestic  fleet  to  harvest 
mackerel  greatly  exceeds  the  domestic 
processors'  capacity  to  process 
mackerel.  As  a  result,  the  Council 
recommended,  and  NMFS  is 
implementing,  the  20,000-mt  JVP 


allocation  to  provide  additional 
opportunity  for  U.S.  vessels  to  sell 
mackerel. 

Comment  5:  One  conunenter  stated 
that  NMFS  was  utilizing  outdated  data 
to  set  the  2002  Loligo  squid  quota 
specification.  The  commenter 
recommended  a  Loligo  quota  increase, 
either  in  this  rule  or  through  an  in- 
season  adjustment  to  the  annual 
specifications. 

Response  5:  The  commenter  is  correct 
that  the  most  recent  stock  assessment 
for  Loligo  squid  (29th  Northeast 
Regional  Stock  Assessment  Workshop 
(SAW-29))  was  completed  some  time 
ago,  in  August  1999.  However,  the 
Council  and  NMFS  did  not  rely  solely 
on  that  information  in  recommending 
the  2002  quota.  The  Council  and  NMFS 
also  utilized  the  most  recent  survey  data 
for  Loligo  squid,  which  indicates  that 
abundance  of  this  species  has  increased 
significantly  since  SAW-29  was 
conducted.  Estimates  of  biomass  based 
on  NMFS'  Northeast  Fisheries  Science 
Center  fall  1999,  spring  2000,  and  fall 

2000  survey  indices  for  Loligo  squid 
indicate  that  the  stock  is  currently  at  or 
near  the  biomass  level  that  would 
produce  maximum  sustainable  yield 
(Bmsy).  Based  on  the  assumption  that  the 
stock  would  be  at  or  near  B^sy  in  2001, 
the  Council  recommended,  and  NMFS 
implemented,  an  ABC  specification  for 

2001  that  is  the  yield  associated  with  75 
percent  of  Fmsy  at  Bmsy,  or  17,000  mt. 
Given  the  high  survey  index  observed  in 
the  fall  2000  survey,  the  quota  is  being 
maintained  at  that  level  in  2002.  The 
Council  and  NMFS  may  adjust  the 
specifications  through  an  in-season 
adjustment  during  the  2002  fishing  year 
should  the  results  of  the  34th  Northeast 
Regional  Stock  Assessment  Workshop 
warrant  that  change. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

NMFS  prepared  a  FRFA  for  this 
action.  The  FRFA  includes  comments 
on  the  IRFA,  responses  contained 
herein,  and  a  summary  of  the  analyses 
done  in  support  of  these  specifications. 
A  copy  of  die  FRFA  is  available  from 
NMFS  (see  ADDRESSES).  A  summary  of 
the  FRFA  follows: 

The  reasons  why  action  is  being  taken 
by  the  agency,  and  the  objectives  of  this 
final  rule  are  explained  in  the  preamble 
to  the  proposed  rule  and  are  aot 
repeated  here.  This  action  does  iiot 
contain  any  collection-of-information, 
reporting,  recordkeeping,  or  other 
compliance  requirements.  It  does  not 
duplicate,  overlap,  or  conflict  with  any 
other  Federal  rules.  This  action  is  taken 


under  authority  of  the  Magnuson- 
Stevens  Act  and  regulations  at  50  CFR 
part  648. 

Three  comments  were  submitted  on 
the  proposed  rule,  but  none  of  them 
were  specific  to  the  initial  regulatory 
flexibility  analysis.  However,  two 
individuals  commented  on  the 
economic  impacts  of  the  measures  on 
the  fishing  industry;  NMFS  has 
responded  to  those  comments  (3  and  4) 
in  the  Comments  and  Responses  section 
of  the  preamble  to  this  final  rule.  No 
changes  were  made  to  the  final  rule  as 
a  result  of  the  comments  received. 

The  numbers  of  potential  fishing 
vessels  in  the  2002  fisheries  are  395  for 
Loligo  squid/butterfish,  77  for  lllex 
squid,  and  2,098  for  Atlantic  mackerel. 
All  of  the  viessels  are  considered  small 
entities.  Many  vessels  participate  in 
more  than  one  of  these  fisheries; 
therefore,  the  numbers  are  not  additive. 
The  proposed  ABC  specifications  of 
347,000  mt  and  DAH  of  95,000  mt  for 
Atlantic  mackerel,  the  DAH 
specifications  of  24,000  mt  for  lllex 
squid,  and  the  DAH  specifications  of 
5,900  mt  for  butterfish  represent  no 
constraint  on  vessels  in  these  fisheries. 
The  levels  of  landings  allowed  under 
the  specifications  for  2002  have  not 
been  achieved  by  vessels  in  these 
fisheries  in  recent  years.  Absent  such  a 
constraint,  no  impacts  on  revenues  are 
expected  as  a  result  ef  this  action. 

From  1996-2000.  Loligo  squid 
landings  averaged  16,548  mt.  If  the  2002 
DAH  specification  of  16,898  mt  for 
Loligo  squid  is  achieved,  there  would  be 
a  slight  increase  in  catch  and  revenue  in 
the  Loligo  squid  fishery  relative  to  the 
average  landings  from  1996-2000. 

"This  action  modifies  the  provision  for 
carrying  over  Quarter  I  Loligo  squid 
underages.  Under  the  new  measure, 
Loligo  squid  Quarter  I  underages  less 
than  70  percent  of  the  Quarter  I  . 
allocation  would  be  applied  to  Quarter 
III.  Previously,  all  underages  from 
Quarter  I  were  applied  to  Quarter  IV 
because  the  directed  Loligo  fishery  in 
Quarter  IV  does  not  close  until  95 
percent  of  the  total  annual  quota  is  . 
harvested.  However,  by  making  the 
underage  available  during  Quarter  m, 
Loligo  squid  permit  holders  will  be  able 
to  fish  during  a  time  when  the  quarter 
may  have  otherwise  been  closed.  This 
could  potentially  provide  an  added 
economic  benefit  to  fishers  during 
Quarter  III.  This  provision  will  only 
shift  a  limited  amount  of  quota  from  one 
period  to  another  and  does  not  modify 
the  Loligo  squid  annual  quota,  so  no 
overall  change  in  revenue  is  expected. 

Three  non-selected  alternatives  were 
considered  for  the  Atlantic  mackerel 
fishery.  The  first  was  to  set  the  2002 
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specifications  at  the  same  level  as  2001. 
The  specifications  under  this  alternative 
are  the  same  as  those  established  by  this 
action,  with  the  exception  of  lOY  and 
TALFF.  Under  this  alternative,  the  lOY 
specification  would  be  slightly  higher 
than  the  specification  in  the  preferred 
alternative  (88,000  mt)  because  TALFF 
would  be  specified  at  3,000  mt. 
However,  specifying  TALFF  at  3,000  mt 
would  be  inconsistent  with  the  goal  of 
further  developing  the  U.S.  domestic 
fishery  for  Atlantic  mackerel.  This 
alternative  would  have  had  no 
constraints  and  consequently  no 
revenue  impacts  on  the  fishery  because 
the  proposed  levels  of  harvest  for 
Atlantic  mackerel  imder  this  alternative 
have  not  been  attained  in  recent  years. 

The  second  alternative  for  Atlantic 
mackerel  was  to  set  ABC  at  the  long- 
term  potential  catch,  or  134J0OO  mt. 
This  alternative  was  found  inconsistent 
with  the  FMP  because  it  did  not 
consider  the  variations  in  the  status  of 
the  stock.  The  current  adiilt  stock  was 
recently  estimated  to  exceed  2.1  million 
mt.  The  specification  of  ABC  at  134,000 
mt  wotdd  effectively  result  in  an 
exploitation  rate  of  only  about  6 
percent,  well  below  the  optimal  level  of 
exploitation.  The  potential  level  of 
foregone  yield  under  this  alternative 
was  considered  unacceptable. 

The  third  alternative  considered  for 
mackerel  eliminated  the  JVP  allocation 
for  2002,  which  would  lower  the 
specification  of  lOY  to  68,000  mt,  also 
far  in  excess  of  recent  landings.  This 
alternative  was  rejected  because  JVPs 
allow  U.S.  harvesters  to  take  Atlantic 
mackerel  at  levels  in  excess  of  current 
U.S.  processing  capacity.  None  of  these 
alternatives  were  expected  to  constrain 
the  mackrael  fishery  and  they  all  were 
determined  to  have  no  impact  on  the 
revenues  of  participants  in  this  fishery. 

Two  non-selected  alternatives  were 
considered  for  Loligo  squid.  The  first 
would  have  set  the  ABC,  DAH,  DAP, 
and  lOY  at  13,000  mt,  a  23.3-percent 
reduction  fi-om  the  2001  level.  This  was 
the  same  level  initially  specified  for  the 
2000  fishing  year  (an  in-season 
adjustment  increased  the  ABC,  DAH, 
DAP,  and  lOY  to  15,000  mt  (65  FR 
60118,  October  10,  2000).  If  the  13,000- 
mt  alternative  were  adopted  for  the  2002 
fishing  year,  132  of  the  497  impacted 
vessels  would  experience  a  total  gross 
revenue  reduction  of  greater  than  6 
percent  (all  species  combined).  The 
remaining  365  vessels  would  experience 
a  4-percent  or  less  reduction  in  revenue 
or  an  increase  in  revenue.  The  second 
alternative  would  have  set  ABC,  DAH, 
DAP,  and  lOY  at  11,700  mt.  This  would 
represent  a  31-percent  reduction  in 
landings  relative  to  2000.  Under  this 


scenario,  170  of  the  497  impacted 
vessels  would  experience  a  gross 
revenue  reduction  of  greater  than  6 
percent  (all  species  combined).  The 
remaining  327  vessels  would  experience 
a  4-percent  or  less  reduction  in 
revenue,  or  an  increase  in  revenue. 

Two  non-selected  alternatives  were 
considered  for  lUex  squid.  The  first 
would  have  set  Max  OY.  ABC,  lOY, 
DAH,  and  DAP  at  30,000  mt  and  the 
second  alternative  would  have  set  Max 
OY  at  24,000  mt  and  ABC,  lOY.  DAH. 
and  DAP  at  19,000  mt.  These 
specifications  would  be  far  in  excess  of 
recent  landings  in  this  fishery. 
Therefore,  there  would  be  no  constraints 
and,  thus,  no  revenue  reductions, 
associated  with  thes»  non-selected 
specifications. 

Two  non-selected  alternatives  were 
considered  for  butterfish.  The  first 
would  have  set  a  Max  OY  of  16,000  mt 
and  an  ABC,  lOY.  DAH.  and  DAP  of 
7,200  mt,  and  the  second  alternative  set 
a  Max  OY  of  16,000  mt  and  an  ABC, 
lOY,  DAH,  and  DAP  at  10,000  mt.  These 
specifications  far  exceed  the 
specifications  implemented  by  this  final 
rule.  Recent  harvests  in  the  butterfish 
fishery  have  been  weU  below  the  level 
allowed  by  this  final  rule,  so  none  of  the 
alternatives  would  constrain  or  impact 
the  industry.  However,  the  non-selected 
alternatives  could  lead  to  overfishing  of 
the  stock  and,  thus,  were  rejected. 

Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA)  states  that  for  each  rule 
or  group  of  related  rules  for  which  an 
agency  is  required  to  prepare  a  FRFA, 
the  agency  shall  publish  one  or  more 
guides  to  assist  small  entities  in 
complying  with  the  nde,  and  shall 
designate  such  publications  as  "small 
entity  compliance  guides".  The  agency 
shall  explain  the  actions  a  small  entity 
is  required  to  take  to  comply  with  a  rule 
or  group  of  rules.  As  part  of  this  rule 
making  process,  a  letter  to  permit 
holders  that  also  serves  as  the  small 
entity  compliance  guide  (the  guide)  was 
prepared.  Copies  of  this  final  rule  are 
available  from  the  Northeast  Regional 
Office,  and  the  guide,  i.e.,  permit  holder 
letter,  will  be  sent  to  all  holders  of 
permits  issued  for  the  mackerel,  squid, 
and  butterfish  fisheries.  The  guide  and 
this  final  rule  wiU  be  available  upon 
request  (see  ADDRESSES). 

This  final  rule  establishes  annual  and 
seasonal  quotas  for  the  managed 
species,  which  are  used  for  the  purpose 
of  closing  the  fishery  when  the  quotas 
are  reached  and  which  serve  as  ihe  basis 
for  issuing  joint  venture  permits.  The 
mackerel  specifications  have  a  foreign 
fishing  component.  Until  the 
specifications  are  final,  no  foreign 


fisjiing  permits  to  authorize  joint 
ventures  may  be  issued.  A  number  of 
foreign  fishing  vessels  operated  in  the 
EEZ  in  2001.  Some  of  these  foreign 
vessels  have  remained  in  U.S.  waters  in 
anticipation  of  receiving  foreign  fishing 
permits  authorizing  joint  ventiues  for 
Atlantic  mackerel  in  2002.  Until  the 
mackerel  specification  are  finalized  and 
these  foreign  vessels  are  permitted, 
domestic  fishermen  cannot  deliver 
mackerel  to  these  foreign  vessels.  This 
wiU  have  a  negative  economic  impact 
on  domestic  fishermen.  Therefore,  with 
respect  to  the  mackerel  fishery,  this 
final  rule  relieves  a  restriction  and 
pursuant  to  5  U.S.C.  553(d)(1)  the  30- 
day  delay  in  effectiveness  does  not 

m  addition,  if  implementation  of  the 
quota  provisions  and  other  management 
measures  is  delayed.  NMFS  will  be 
prevented  from  carrying  out  its  function 
of  preventing  overfishing  of  the  loligo 
squid  fishery.  The  loligo  squid  fishery 
covered  by  this  action  is  already 
underway.  Landings  data  for  loligo 
squid  in  previous  years  reflect  that 
landings  are  highly  variable  and  largely 
dependent  on  availability.  Since  the 
loligo  squid  fishery  is  now  managed  on 
a  quarterly  quota  basis,  the 
impredictable  nature  of  loligo  squid 
landing  could  compromise  the  initial 
quarterly  quota  if  no  closure  mechanism 
is  in  place  due  to  a  delay  in  the 
effectiveness  of  the  loligo  squid 
specification.  Failure  to  implement 
timely  closures  could  result  in  large 
overages  that  would  have  distributional 
effects  on  other  quota  periods  and  might 
potentially  disadvantage  some  gear 
sectors.  Therefore,  the  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  imder  5  U.S.C. 
553(d)(3)  to  waive  the  30-day  delayed 
effectiveness  period  for  the  mackerel 
and  loligo  squid  specifications  and 
other  man^ement  measures. 

This  finalrule  does  not  contain 
policies  with  federalism  implications 
under  Executive  Order  13132. 

List  of  Sulqects  in  50  CFR  Part  648 

Fisheries,  Fishing,  Reporting  and 
recordkeeping  requirements. 

Dated:  January  22.  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  648  is  amended 
as  follows: 

PART  648-FISHERIES  OF  THE 
NORTHEASTERN.  UNrTED  STATES 

1.  The  authority  citation  for  part  648 
continues  to  read  as  follows: 
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Authority:  16  U.S.C.  1801  et  seq. 

2.  In  §648.21,  paragraph  (f)(3)  is 
added  to  read  as  follows: 

§  648.21    Procedures  for  determining  initial 
annuai  amounts. 


(f)* 


(3)  Beginning  January  1,  2002,  if 
commercial  landings  in  Quarter  I  are 
determined  to  be  less  than  70  percent  of 
the  Quarter  I  quota  allocation,  any 
remaining  Quarter  I  quota  that  is  less 
than  70  percent  will  be  reallocated  to 
Quarter  III  (e.g.,  if  the  Quarter  I  quota 
was  100,000  lb  (220,462  kg)  and  50.000 
lb  (110,231  kg)  was  landed,  then  the 


remaining  Quarter  I  quota,  np  to  70 
percent,  or  20,000  lb  (44.092  kg),  would 
be  reallocated  to  Quarter  III.  A  balance 
of  30  percent,  or  30.000  lb  (66.139  kg), 
would  remain  in  Quarter  I). 
***** 

[FR  Doc.  02-1997  Filed  1-23-02;  1;26  pmF 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  putHic  of  the  proposed 
issuarice  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


NUCLEAR  REGULATORY 
COMMISSION 


10CFRPart63 
RIN  3150-AG91 


SfMCiflcatlon  of  a  Probability  for 
Unllkaly  FMtures,  Events  and 


AGENCY:  Nuclear  Regulatory, 

Commission. 

ACTION:  Proposed  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  governing  the 
disposal  of  high-level  radioactive  wastes 
in  a  potential  geologic  repository  at 
Yucca  Moimtain,  Nevada,  to  define  the 
term  "unlikely"  in  quantitative  terms. 
That  is,  it  would  be  defined  as  a  range 
of  numerical  values  for  use  in 
determining  whether  a  feature,  event,  or 
process  (FEP)  or  sequence  of  events  and 
processes  should  be  excluded  firom 
certain  required  assessments.  The  NRC 
is  proposing  this  amendment  to  clarify 
how  it  plans  to  implement  two  of  the 
final  environmental  standards  for  Yucca 
Mountain  issued  by  the  U.S. 
Environmental  Protection  Agency 
(EPA).  Specifically,  EPA's  final 
staiidards  require  the  exclusion  of 
"unlikely"  FEPs,  or  sequences  of  events 
and  processes,  from  the  required 
assessments  for  the  human  intrusion 
and  ground-water  protection  standards. 
In  accordance  with  the  Energy  Policy 
Act  of  1992,  the  NRC  has  adopted  EPA's 
final  standards  in  its  recently  published 
technical  requirements  for  a  potential 
geologic  repository  at  Yucca  Mountain. 
OATtS:  The  comment  period  expires 
April  10,  2002.  Comments  received  after 
this  date  will  be  considered  if  it  is 
practical  to  do  so,  but  NRC  is  able  to 
assure  consideration  only  for  comments 
received  on  or  before  this  date. 


S:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001.  Attn:  Rulemakings  and 
Adjudications  Staff. 


Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  MD,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
NRC's  interactive  rulemaking  website 
http://ruleforum.llnl.gov.  This  site 
provides  the  capability  to  upload 
comments  as  files  (any  format)  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  website,  contact  Ms.  Carol 
Gallagher  (301)  415-5905;  e-mail 
cag@nrc.gov. 

Certain  documents  related  to  this 
rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room  (PDR),  Room  O- 
1F23, 11555  Rockville  Pike,  Rockville, 
MD.  These  same  dociunents  may  also  be 
viewed  and  downloaded  electronically 
via  the  rulemaking  website. 

NRC  maintains  an  Agencywide 
Docimient  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  dociunents  may  be 
accessed  through  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/NRC/ADAMS/ 
index.html.  If  you  do  not  have  access  to 
ADAMS,  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  PDR 
Reference  staff  at  1-800-397-4209,  or 
301-415-4737;  or  by  email  to: 
pdi®nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  McCartin,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-7285,  e-mail:  t)m3@nrc.gov; 
or  Clark  Prichard,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Conunission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6203,  e-mail:  cvirp©nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

On  November  2,  2001  (66  FR  55732), 
the  U.S.  Nuclear  Regulatory 
Commission  (NRC)  published  its  final 
rule,  10  CFR  Part  63,  governing  disposal 
of  high-level  radioactive  wastes  in  a 
potential  geologic  repository  at  Yucca 
Mountain,  Nevada.  These  are  the 
regtilations  that  the  U.S.  Department  of 
Energy  (DOE)  must  meet  in  any  license 
application  for  construction  and 
operation  of  a  potential  repository.  As 
mandated  by  the  Energy  Policy  Act  of 


1992,  Public  Law  102-486  (EnPA), 
NRC's  final  rule  adopts  the  radiation 
protection  standards  established  by  the 
U.S.  Environmental  Protection  Agency 
(EPA)  in  40  CFR  Part  197  (66  FR  32074; 
June  13,  2001).  EPA's  standards  for 
disposal  include  an  individual 
protection  standard  (40  CFR  197.20);  a 
human  intrusion  standard  (40  CFR 
197.25);  and  groimd-water  protection 
standards  (40  CFR  197.30).  These  EPA 
standards  have  been  incorporated  into 
NRC's  regulations  at  10  CFR  63.311, 
63.321,  and  63.331,  respectively. 

DOE's  performance  assessments  are 
required  to  consider  the  naturally 
occurring  features,  events,  and 
processes  (FEPs)  that  could  affect  the 
performance  of  a  geologic  rejlository 
(i.e.,  specific  conditions  or  attributes  of 
the  geologic  setting;  degradation, 
deterioration,  or  alteration  processes  of 
engineered  barriers;  and  interactions 
between  natural  and  engineered 
barriers).  EPA's  standards  include  limits 
on  what  DOE  must  consider  in 
performance  assessments  luidertaken  to 
determine  whether  the  repository  will 
perform  in  compliance  with  the 
standards  (40  CFR  197.36).  DOE's 
performance  assessments  shall  not 
include  consideration  of  "very 
unlikely"  features,  events  or  processes 
(FEPs),  which  EPA  defines  to  be  those 
FEPs  that  are  estimated  to  have  less  than 
one  chance  in  10,000  of  occturing 
within  10,000  years  of  disposal,  tn 
addition,  EPA's  standards  require  NRC 
to  exclude  "unlikely"  FEPs,  or 
sequences  of  events  and  processes,  from 
the  reqtiired  assessments  for 
demonstrating  compliance  with  the 
human  intrusion  and  ground-water 
protection  standards.  EPA  did  not 
define  unlikely  FEPs  in  its  standards, 
but,  rather,  left  the  specific  probability 
of  the  unlikely  FEPs  for  NRC  to  define. 

The  Commission  explained  in  its 
rulemaking  establishing  Part  63  that  it 
"•  *  *  fully  supports  excluding 
imlikely  F^s  from  analyses  for 
estimating  compliance  with  the 
standards  for  human  intrusion  and 
groimd- water  protection  *  *  *,"  and 
that  it  "•  *  *  considers  a  frequency  for 
unlikely  FEPs  would  fall  somewhere 
between  10  "'to  10  ~*  per  year  *  *  *," 
but  that  it  had  decided  not  to  provide 
a  specific  quantitative  value  for  defining 
unlikely  FEPs  in  the  final  rule  (66  FR 
55734;  November  2,  2001).  Instead,  the 
Commission  stated  that  it"*  *  * 
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plan[ned]  to  conduct  an  expedited 
rulemaking  to  quantitatively  define  the 
term  "unlikely."  Consideration  will  be 
given  to  whether  a  range  of  values  or  a 
single  specific  value  should  be  used  as 
well  as  the  appropriate  numerical 
value{s).  The  expedited  rulemaking  will 
provide  an  opportunity  for  public 
comment  to  assist  the  Commission  in 
determining  an  appropriate  approach" 
(66  FR  55734;  November  2,  2001).  This 
proposed  rule  initiates  the  rulemaking 
to  quantitatively  define  the  term 
"unlikely"  promised  by  the 
Commission. 

n.  Discussion 

EPA's  standards  for  disposal  include 
an  individual  protection  standard;  a 
human  intrusion  standard;  and  ground- 
water protection  standards.  EPA's 
standards  also  prescribe  that  DOE 
should  exclude  "very  unlikely"  FEPs 
from  the  performance  assessments  used 
to  determine  compliance  with  the  three 
postclosure  standards  (i.e.,  individual 
protection,  human  intrusion,  and 
ground-water  protection).  Unlike  the 
broader  purposes  served  by  the 
performance  assessment  for  the  all- 
pathway  individual  protection  standard, 
the  performance  assessments  used  to 
determine  compliance  with  the  human 
intrusion  standard  and  the  groimd-water 
protection  standards  serve  narrow, 
focused  objectives.  In  the  case  of  the 
performance  assessment  for  human 
intrusion,  the  purpose  is  to  evaluate  the 
robustness  of  the  repository  system  to 
the  consequences  of  human  intrusion. 
In  the  case  of  the  performance 
assessment  for  ground-water  protection, 
the  purpose  is  to  evaluate  the 
degradation  of  the  ground-water 
resource.  Consistent  with  the  specific 
purposes  of  these  two  standardis,  EPA 
prescribed  specific  conditions  to  be 
used  in  determining  compliance  with 
the  htmian  intrusion  standard  and  the 
ground- water  protection  standards.  For 
these  two  standards,  EPA  prescribed  the 
exclusion  of  not  only  "very  imlikely" 
FEPs,  but  also  "unlikely"  FEPs. 
Although  EPA's  final  standards  did  not 
specify  a  numerical  value  to  define 
unlikely  FEPs  in  quantitative  terms,  the 
preamble  to  the  standards  stated  that  the 
exclusion  of  unlikely  FEPs  is  intended 
to  focus  these  assessments  on  the 
"expected"  or  "likely"  performance  of 
the  repository.^  This  intent  is  consistent 


'  For  example,  the  preamble  states:  (1)  "|t|he 
assessment  of  resource  pollution  potential  is  based 
upon  the  engineered  design  of  the  repository  being 
sufficiently  robust  imder  expected  conditions  to 
prevent  unacceptable  degradation  of  the  ground- 
water resources  over  time"  (66  FR  32114;  lune  12, 
2001);  and  (2)  the  term  "undisturbed,"  which  is 
used  in  connection  with  demonstrating  compliance 


with  the  NRC  approach  of  requiring  the 
use  of  reasonable  and  prudently 
conservative  assumptions  in  modeling 
exposure  scenarios. 

Under  10  CFR  63.321(b)(1),  DOE  must 
demonstrate  the  earliest  time  after 
disposal  that  the  waste  package  would 
degrade  sufficiently  that  a  human 
intrusion  could  occur  without 
recognition  by  the  drillers  and  "*   *  * 
demonstrate  that  there  is  a  reasonable 
expectation  that  the  reasonably 
maximally  exposed  individual  receives 
no  more  than  an  annual  dose  of  0.15 
mSv  (15  mrem)  as  a  result  of  a  human 
intrusion,  at  or  before  10,000  years  after 
disposal."  The  elements  of  the  stylized 
human  intrusion  scenario  are  specified 
by  10  CFR  63.322  and  specifically  direct 
DOE  to  assume  that  no  releases  are 
included  which  are  caused  by  unlikely 
natural  processes  and  events.  With 
respect  to  the  ground-water  standards 
(10  CFR  63.331),  DOE  must  demonstrate 
that  there  is  a  reasonable  expectation 
that,  for  10,000  years  of  undisturbed 
performance  (i.e.,  10,000  years  during 
which  the  occurrence  of  unlikely  FEPs 
do  not  disturb  the  repository)  after 
disposal,  releases  of  radionuclides  from 
waste  in  the  Yucca  Mountain  disposal 
system  into  the  accessible  environment 
will  not  cause  the  level  of  radioactivity 
in  the  representative  volume  of  ground 
water  to  exceed  the  limits  specified  in 
a  table  attached  to  10  CFR  63.331. 

In  assessing  compliance  with  both  the 
human  intrusion  standard  and  ground- 
water protection  standards,  10  CFR 
63.342  provides  that  unlikely  FEPs,  or 
sequences  of  events  and  processes,  shall 
be  excluded"*  *  *  upon  prior 
Commission  approval  for  the  probability 
limit  used  for  unlikely  FEPs."  Although 
the  Commission  could  review  and 
approve  a  probability  limit  in  the 
context  of  its  review  of  a  potential  DOE 
license  application,  it  is  proposing  to  set 
this  limit  in  advance,  through  the 
rulemaking  process,  so  that  it  will  have 
the  advantage  of  public  views  on  this 
question,  and  so  that  DOE,  interested 
participants,  and  the  public  will  have 
knowledge,  before  the  license 
application,  of  what  probability  the 
Commission  would  find  acceptable. 

The  Commission  has  considered 
whether  the  probability  for  unlikely 
FEPs  should  be  defined  as  a  single  value 
or  a  range  of  values.  A  single  value 
would  be  used  as  a  probability  limit 
such  that  each  FEP  with  a  probability 
less  than  the  specified  limit  should  be 
considered  unlikely.  A  probability  range 


would  be  used  to  define,  the  spread  of 
probability  (i.e.,  upper  and  lower 
values)  that  represents  unlikely  FEPs. 
Although  both  approaches  specify  an 
upper  value  for  probability,  a 
probability  range  provides  a  more 
complete  description  of  the  spread  of 
probability  that  is  identified  with 
unlikely  FEPs.  The  Commission  is  not . 
aware  of  any  disadvantages  to  using  a 
range  and  therefore  is  specifying  a 
probability  range  because  it  provides  a 
better  characterization  of  the  range  of 
probabilities  associated  with  FEPs  than 
what  would  be  provided  by  a  single 
number. 

Assigning  specific  numerical  values 
to  a  qualitative  term  such  as  "unlikely" 
is  complicated  by  the  subjective  nature 
of  this  term.  As  a  first  step,  the 
Commission  found  it  useful  to  describe 
three  broad  categories  to  represent  the 
entire  probability  range  for  what  could 
occur  at  the  Yucca  Mountain  repository 
site.  These  three  categories  are:  (1)  Very 
unlikely;  (2)  imlikely:  and  (3)  likely.  As 
a  practical  matter,  the  rationale  for  the 
quantitative  range  defining  unlikely 
FEPs  is  easier  to  describe  in  terms  of  the 
categories  of  likely  and  very  imlikely, 
because  unlikely  is  bounded  by  these 
two  categories.  Very  unlikely  FEPs  have 
been  described  in  the  EPA  standards  as 
FEPs  with  such  low  probability  of 
occurrence  that  they  need  not  be 
Considered  in  any  performance 
assessments  for  Yucca  Mountain.  As 
mentioned  previously,  the  EPA 
standards  quantitatively  define  verj' 
unlikely  FEPs  as  those  FEPs  with  less 
than  a  0.01  percent  chance  of  occurring 
within  the  10,000  year  compliance 
period  (i.e..  annual  probability  less  than 
10    •*).  In  a  qualitative  sense,  likely 
FEPs  are  those  FEPs  that  can  be 
reasonably  expected  to  occur  during  the 
10,000  year  compliance  period.  From  a 
probabilistic  perspective,  any  FEP  with 
an  annual  probability  of  10    ••  or  higher 
would  have  a  high  probability  of 
occurring  within  the  10,000  year 
compliance  period.^  However,  likely 
FEPs  should  include  not  only  FEPs  very 
likely  to  occiu  but  also  those  reasonably 
likely  to  occur.  Given  uncertainties  in 
estimating  the  occurrence  of  FEPs  over 
a  10,000  year  time  period,  the 
Commission  believes  a  prudent  decision 
is  to  consider  FEPs  with  10  percent  pr 
greater  chance  of  occurring  within  the 
10,000  year  compliance  period  as  likely 
FEPs.  Thus,  unlikely  FEPs  are  defined 
as  those  FEPs  with  less  than  a  10 


with  the  ground-water  protection  standards,  means 
the  "disposal  system  is  not  disturbed  by  human 
intrusUon  but  that  otb^  processes  or  events  that  are 
likely  to  occur  could  disturb  the  system"  (66  FR 
32104:  June  13. 2001). 


2  Estimating  a  high  probability  of  occurrence  for 
an  FEP  creates  an  expisctation  than  an  FEP  will 
occur,  however,  it  does  not  guarantee  such  an 
occurence;  there  is  a  chance  that  even  high 
probability  FEPs  will  not  occur. 
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percent  chance  but  greater  than  or  equal 
to  a  0.01  percent  chance,  of  occurring 
within  the  10,000  year  compliance 
period  (i.e.,  annual  probability  less  than 
10  ^  but  greater  than  or  equal  to  10    *• 
which  is  the  upper  boundary  for  very 
unlikely  events). 

In  lignt  of  the  foregoing  discussion, 
the  Commission  seeks  comment  on  the 
appropriateness  of  using  an  aimual 
probability  range  of  greater  than  or 
equal  to  10    ■*  and  less  than  10    '  to 
define  unlikely  FEPs.  As  a  matter  of 
reference,  ciurent  understanding  of 
FEPs  relevant  to  Yucca  Mountain 
indicates  that  this  designation  would 
allow  exclusion  of  igneous  activity  as  an 
unlikely  FEP,  whereas  a  wide  range  of 
seismic  events,  foult  movement,  and 
rock  fall  would  have  higher 
probabilities  than  the  upper  bound  for 
unlikely  FEPs  and  would  be  included  in 
the  performance  assessments  for  human 
intrusion  and  ground-water  protection. 

In  arriving  at  this  decision,  the 
Commission  considered  the  merits  of 
using  a  lower  value  for  the  demarcation 
between  likely  and  imlikely  FEPs.  For 
example,  a  1  percent  chance  of 
occurring,  over  the  10,000  year 
compliance  period  (i.e.,  aimual 
probability  of  10  "**)  would  also  be 
considered  tmlikely.  It  is  somewhat 
subjective  whether  a  qualitative  term 
such  as  "unlikely"  should  be 
quantitatively  defined  as  less  than  a  1  or 
a  10  percent  chance  of  occurring. 
Selection  of  an  appropriate  value  needs 
to  consider  the  context  of  the 
performance  assessments  (i.e., 
robustness  of  the  repository  system  to 
the  consequences  of  human  intrusion 
and  the  degradation  of  the  groimd-water 
resource).  As  mentioned  previously,  the 
focus  of  the  performance  assessments 
for  human  intrusion  and  groimd- water 
protection  is  to  be  on  expected 
conditions.  The  Commission  considers 
that  an  FEP  having  a  1  percent  chance 
of  occurring  is  neither  expected  nor 
likely  and,  therefore,  an  inappropriate 
value  for  the  lower  bound  for  likely 
events.  The  Commission  believes  a 
lower  bound  for  likely  FEPs  of  a  10 
percent  chance  of  occurring  within  the 
compliance  period  is  consistent  with 
the  intended  focus  for  these  two 
standards.  Although  "unlikely"  FEPs 
would  not  be  considered  in  the 
performance  assessments  for  human 
intrusion  and  ground-water  protection, 
these  FEPs  are  required  to  be  considered 
in  the  performance  assessment  for  the 
individual  protection  standard. 

This  rulemaking  is  proposing  a 
probability  range  for  unlikely  FEPs  as 
part  of  NRC's  implementaition  of  EPA's 
final  standards  for  Yucca  Moimtain,  in 
accordance  with  EnPA.  Specification  of 


the  probability  for  unlikely  FEPs  is  in 
the  context  of  assessments  of 
compliance  with  the  human  intrusion 
standard  and  ground-water  protection 
standards,  which  have  a  regulatory 
compliance  period  of  10,000  years.  The 
Commission  made  clear  in  its  final 
regulations  in  Part  63  that  the  "(Clriteria 
set  out  in  this  final  rule  apply 
specifically  and  exclusively  to  the 
proposed  repository  at  Yucca 
Moimtain"  (66  FR  55732;  November  2, 
2001).  Similarly,  the  proposed 
definition  for  the  term  "unlikely"  in  this 
rulemaking  is  intended  to  apply 
specifically  and  exclusively  to  the 
potential  repository  at  Yucca  Moimtain 
and  is  not  intended  to  suggest  or  imply 
precedent  for  NRC  regulations  in  other 
parts  of  this  Chapter  that  use  the  term 
"unlikely"  in  significantly  different 
contexts  (e.g.,  compliance  periods  of 
tens  of  years,  higher  dose  limits, 
different  facilities,  and  different 
activities). 

m.  Section-by-Section  Analysis 

Section  63.342    Limits  on  Performance 
Assessments 

This  section  specifies  how  DOE  will 
determine  which  features,  events,  and 
processes  will  be  considered  in  the 
performance  assessments  described  in 
Subpart  L  of  Part  63. 

IV.  Plain  Language 

The  Presidential  memorandum  dated 
June  1. 1998,  entitled  "Plain  Language 
in  Government  Writing"  directed  that 
the  Government's  writing  be  in  plain 
language.  This  memorandum  was 
published  on  June  10, 1998  (63  FR 
31883).  The  I^JRC  requests  comments  on 
the  proposed  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Conmients  should 
be  sent  to  the  address  listed  under  the 
ADDRESSES  caption  of  the  preamble. 

V.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Public 
Law  104-113,  requires  that  Federal 
agencies  use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical.  In  this  proposed  rule,  the 
NRC  is  establishing  probability  limits 
for  unlikely  features,  events,  and 
processes  at  a  potential  geologic 
repository  for  high-level  radioactive 
waste  at  Yucca  Mountain.  Nevada.  This 
action  does  not  constitute  the 
establishment  of  a  standard  that 
contains  generally  apjAicable 
requirements. 


VI.  Finding  of  No  Significant 
Environmental  Impact:  Availability 

Pursuant  to  Section  1 2 1  (c)  of  the 
Nuclear  Waste  Policy  Act,  this  proposed 
rule  does  not  require  the  preparation  of 
an  environmental  impact  statement 
under  Section  102(2){c)  of  the  National 
Environmental  Policy  Act  of  1969  or 
any  environmental  review  under 
subparagraph  (E)  or  (F)  of  Section  102(2) 
of  such  act. 

Vn.  Paperwork  Reduction  Act 
Statement 

This  proposed  rule  does  not  contain 
new  or  amended  information  collection 
requirements  subject  to  the  Paperwork 
Reduction  Act  of  1995.  (44  U.S.C.  3501 
et  seq.).  Existing  requirements  were 
approved  by  the  Office  of  Management 
and  Budget,  approval  number  3150- 
0199. 

Public  Protection  Notification 

If  a  means  used  to  impose  an 
information  collection  does  not  display 
a  currently  valid  OMB  control  number, 
the  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  the  information  collection. 

Vm.  Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission.  The 
Commission  requests  public  comment 
on  the  draft  regulatory  analysis. 
Comments  on  the  draft  analysis  may  be 
submitted  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading.  It  is 
available  for  inspection  in  the  NRC 
Public  Document  Room,  One  White 
Flint  North,  11555  Rockville  Pike. 
Rockville,  MD  20852.  Single  copies  of 
the  analysis  may  be  obtained  from  Clark 
Prichard,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
6203,  e-mail:  cwp@  nrc.gov. 

DC  Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
FlexibiUty  Act  [5  U.S.C.  605(b)],  the 
Commission  certifies  that  this  proposed 
rule  will  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  relates  to  the 
licensing  of  only  one  entity,  DOE,  which 
does  not  fall  within  the  scope  of  the 
definition  of  "small  entities"  set  forth  in 
the  Regulatory  Flexibility  Act. 

X.  Backfit  Analysis 

NRC  has  determined  that  the  backfit 
rule  does  not  apply  to  this  proposed 
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rule  and,  therefore,  that  a  backfit 
analysis  is  not  required,  because  this 
proposed  rule  does  not  involve  any 
provisions  that  would  impose  backfits 
as  defined  in  10  CFR  Chapter  1. 

List  of  Subjects  in  10  CFR  Part  63 

Criminal  penalties.  High-level  waste. 
Nuclear  power  plants  and  reactors. 
Nuclear  materials.  Reporting  and 
recordkeeping  requirements,  Waste 
treatment  and  disposal. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  the  Nuclear  Waste  Policy 
Act  of  1982,  as  amended;  and  5  U.S.C.   ^ 
553,  NRC  is  proposing  to  adopt  the 
following  amendments  to  10  CFR  Part 
63. 

PART  63— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTE  IN  A 
GEOLOGIC  REPOSiTORY  AT  YUCCA 
MOUNTAIN,  NEVADA 

1.  The  authority  citation  for  Part  63 
continues  to  read  as  follows: 

Authority:  Sees.  51,  53. 62.  63,  65,  81. 161, 
182,  183,  68  Stat.  929,  930,  932,  933,  935, 
948,  953.  954,  as  amended  (42  U.S.C.  2071, 
2073,  2092,  2093,  2095,  2111,  2201,  2232, 
2233);  sees.  202,  206,  88  Stat.1244, 1246  (42 
U.S.C.  5842,  5846);  sees.  10  and  14,  Pub.  L. 
95-601,  92  Stat.  2951  (42  U.S.C.  2021a  and 
5851);  see.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332);  sees.  114, 121,  Pub.  L.  97- 
425,  96  Stat.  2213g,  2238,  as  amended  (42 
U.S.C.  10134, 10141);  and  Pub.  L.  102-486. 
sec.  2902,  106  Stat.  3123  (42  U.S.C.  5851). 

2.  Section  63.342  is  revised  to  read  as 
follows: 

§63.342    Limits  on  performance 
assessments. 

DOE's  performance  assessments 
should  not  include  consideration  of 
very  unlikely  features,  events,  or 
processes,  i.e.,  those  that  are  estimated 
to  have  less  than  one  chance  in  10,000 
of  occurring  within  10,000  years  of 
disposal.  DOE's  assessments  for  the 
human  intrusion  and  ground-water 
protection  standards  should  not  include 
consideration  of  unlikely  features, 
events,  and  processes,  or  sequences  of 
events  and  processes,  i.e.,  those  that  are 
estimated  to  have  less  than  one  chance 
in  10  and  at  least  one  chance  in  10,000 
of  occurring  within  10,000^ years  of 
disposal.  In  addition,  DOE's 
performance  assessments  need  not 
evaluate  the  impacts  resulting  from  any 
features,  events,  and  processes  or 
sequences  of  events  and  processes  with 
a  higher  chance  of  occurrence  if  the 
residts  of  the  performance  assessments 
would  not  be  changed  significantly. 


Dated  at  Roekville,  Maryland,  this  18th  day 
of  January.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
(FR  Doe.  02-1891  Filed  1-24-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

15  CFR  Part  70 

[Docket  Number  020103004-2004-01] 

Cutoff  Dates  for  Recognition  of 
Boundary  Changes  for  Census  2000 
and  for  the  Intercensal  Period 

agency:  Bureau  of  the  Census, 

Commerce. 

ACTION:  Proposed  rule  and  request  for 

comments. 

SUMMARY:  The  Bureau  of  the  Census 
(Census  Bureau)  is  establishing  cutoff 
dates  for  recognition  of  boundary 
changes  to  geographic  entities  for  which 
the  Census  Bureau  reports  data  in 
various  surveys,  estimates,  censuses, 
programs,  compilations,  and 
publications  throughout  the  period 
between  decennial  censuses  (years  2001 
through  2009).  These  operations 
include,  but  are  not  limited  to,  the 
American  Community  Survey,  the 
Population  Estimates  Program,  and  the 
2002  and  2007  Economic  Censuses.  The 
Census  Bureau  establishes  cutoff  dates 
for  including  boundary  changes  to  be 
used  in  tabulating  data  from  these 
operations;  such  cutoff  dates  were  last 
established  for  Census  2000.  For  the 
tabulation  and  dissemination  of  data 
from  its  intercensal  operations,  the 
Census  Bureau  will  recognize  only  those 
boundaries  legally  in  effect  on  January 
1  of  the  survey,  estimate,  or  census  year 
that  have  been  reported  officially  to  the 
Census  Bureau  no  later  than  April  1  of 
the  same  year. 

DATES:  Any  comments,  suggestions,  or 
recommendations  concerning  this 
proposed  rule  should  be  submitted  in 
writing  by  February  25,  2002. 
ADDRESSES:  Address  all  written 
comments  to  the  Director,  U.S.  Census 
Bureau,  Room  2049,  Federal  Building  3, 
Washington  DC  20233-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  W.  Marx,  Chief,  Geography 
Division.  4700  Silver  Hill  Road,  Stop 
7400,  U.S.  Census  Bureau,  Washington, 
DC  20233-7400,  telephone  (301)  457- 
2131,  or  e-mail  (rmarx@geo.census.gov). 
SUPPLEMENTARY  INFORMATION:  The 
Census  Bureau  proposes  to  amend  Title 


15,  Code  of  Federal  Regulations  (CFR), 
part  70,  to  establish  cutoff  dates  for 
recognition  of  boundary  changes  for  all 
geographic  data  operations  throughout 
the  intercensal  period  (years  2001 
through  2009).  This  amendment  is 
necessary  because  the  dates  established 
for  Census  2000  on  March  3,  1998,  (63 
FR  10303)  do  not  cover  the  intercensal 
period.  For  the  intercensal  period,  the 
Census  Bureau  will  recognize  only  those 
boundaries  legally  in  effect  on  January 
1  of  the  survey,  estimate,  or  census  year 
that  have  been  reported  officially  to  the 
Census  Bureau  no  later  than  April  1  of 
the  same  year. 

Administrative  Procedure  Act 

Because  this  rule  makes  only 
procedural  changes  to  Title  15,  CFR, 
part  70,  the  Administrative  Procedure 
Act  does  not  require  the  Census  Bureau 
to  issue  a  proposed  rule  and  request  for 
comments  (Title  5.  United  States  Code 
(U.S.C),  section  553(b)(3)(A)). 
Nevertheless,  the  Census  Bureau  is 
doing  so  in  order  to  ensure  that  the 
public  is  given  a  forum  to  provide  any 
comments  or  raise  any  issues. 

Regulatory  Flexibility  Act 

Prior  notice  and  an  opportunity  for 
public  comment  are  not  required  by  5 
U.S.C.  553,  or  any  other  law,  so  a 
Regulatory  Flexibility  Analysis  is  not 
required  and  has  not  been  prepared  (5 
U.S.C.  603(a)). 

Executive  Orders 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866.  It  has  been  determined 
that  this  rule  does  not  contain  policies 
with  Federalism  implications  as  that 
term  is  defined  in  Executive  Order 
13132. 

Paperwork  Reduction  Act 

This  rule  does  not  contain  a  collection 
of  information  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act,  Title  44,  U.S.C,  Chapter 
35. 

List  of  Sub|ects  in  15  CFR  Part  70 

Census  data. 

For  the  reasons  set  forth  in  the 
preamble.  Part  70  is  amended  as 
follows: 

PART  7(V-CUT0FF  DATES  FOR 
RECOGNITION  OF  BOUNDARY 
CHANGES  FOR  CENSUS  2000  AND 
FOR  THE  INTERCENSAL  PERIOD 

1 .  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 

Authority:  13  U.S.C.  4  and  Department  of 
Commerce  Organization  Order  35-2A  (40  FR 
42765). 
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2.  Revise  the  heading  of  Part  70  to 
read  as  set  forth  above. 

3.  Amend  §70.1  by  revising  the 
second  sentence  and  by  adding  a  third 
sentence  to  read  as  follows: 

170.1  Cutoff  dates  and  effect  on 
enumeration  and  data  tabulatkm. 

*  *  *  The  Bureau  of  the  Census 
enumerates  respondents  on  the  date  of 
the  decennial  census  as  residing  within 
the  legal  limits  of  municipalities,  county 
subdivisions,  counties,  states,  federal 
and  state  American  Indian  reservations 
and  federal  off-reservation  trust  land, 
Alaska  Native  Regional  Corporations, 
Hawaiian  home  lands,  and  equivalent 
entities  as  those  limits  legally  exist  on 
January  1,  2000.  For  the  tabiilation  and 
publication  of  data  from  its  surveys, 
estimates,  censuses,  and  other 
operations  during  the  intercensal  period 
(years  2001  through  2009),  the  Bureau  of 
the  Census  will  recognize  only  those 
boundaries  legally  in  effect  on  January 

1  of  the  survey,  estimate,  or  census  year 
that  have  been  reported  officially  to  the 
Bureau  of  the  Census  no  later  than  April 
1  of  the  same  year. 

4.  Amend  §  70.2  by  revising  the 
second  sentence  and  by  adding  a  third 
sentence  to  read  as  follows: 

170.2  "Municipaltty  and  "county 
subdivision"  dafinad  for  census  purposes. 

*  *  *  A  more  complete  description 
appears  on  pages  A-13,  A-14,  A-18  and 
A-19  of  Appendix  A.  Geographic  Terms 
and  Concepts,  which  appear  in  the 
Census  2000  printed  reports  (PHC-1, 
Summary  Population  and  Housing 
Characteristics;  PHC-2,  Summary 
Social,  Economic,  and  Housing 
Characteristics;  and  PHC-3,  Population 
and  Housing  Unit  Totals).  The  same  text 
(Appendix  A,  Geographic  Terms  and 
Concepts)  also  is  available  online  under 
Technical  Documentation,  Summary 
File  1,  2000  Census  of  Population  and 
Housing. 

5.  Amend  §70.3  by  adding  both  a 
third  and  fourth  sentence  to  read  as 
follows: 

§70.3    Effect  o(  boundary  changes 
occurring  or  reported  after  ttie  cutoff  dates. 

*  *  *  For  the  tabulation  and 
publication  of  data  from  surveys, 
estimates,  censuses,  and  other 
operations  during  the  intercensal  period 
(years  2001  through  2009).  the  Census 
Bureau  wiU  not  recognize  changes  in 
boundaries  that  become  effective  after 
January  1  of  the  survey,  estimate,  or 
census  year.  The  Censiis  Bureau  will  not 
recognize  changes  in  boundaries 
occurring  on  or  before  January  1  of  the 
survey,  estimate,  or  census  year,  if 
reported  officially  to  the  Censiis  Bureau 
after  April  1  of  the  same  yeer. 


Dated:  January  8.  2002. 
William  G.  Barron,  Jr., 

Acting  Director,  Bureau  of  the  Census. 
[FR  Doc.  02-1815  Filed  1-24-02;  8:45  am] 

BILUNG  CODE  3S10-07-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Doclwt  No.  RM02-1-000] 

Standardizing  Generator 
Interconnection  Agreements  and 
Procedures;  Notice  of  Extension  of 
Time 

January  16,  2002. 

AGENCY:  Federal  Energy  RegiUatory 

Commission,  DOE. 

ACTION:  Advance  notice  of  proposed 

rulemaking;  reopening  of  comment 

period. 

SUMMARY:  On  October  25.  2001,  the 
Federal  Energy  Regulatory  Conunission 
issued  an  Advance  Notice  of  Proposed 
Rulemaking  (ANOPR)  seeking 
comments  on  a  standard  generator 
interconnection  agreement  and 
procediires  that  would  be  applicable  to 
all  public  utilities  that  own,  operate  or 
control  transmission  facilities  under  the 
Federal  Power  Act,  66  FR  55140 
(November  1,  2001).  The  date  for  filing 
comments  is  being  extended  at  the 
request  of  various  interested  parties. 
DATES:  Comments  on  issues  posed  by 
the  ANOPR  published  at  66  FR  55140 
(November  1,  2001)  shall  be  filed  on  or 
before  February  1,  2002. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,888  First  Street, 
NE.,Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT. 
Linwood  A.  Watson,  Jr.,Acting 
Secretary,888  First  Street, 
NE..Washington.  DC  20426,(202)  208- 
0400. 

SUPfn^MENTARY  INFORMATION:  On 
January  16,  2002,  the  American  Public 
Power  Association,  the  American  Wind 
Energy  Association,  the  Edison  Electric 
Institute,  the  Electric  Power  Supply 
Association,  the  National  Association  of 
Regulatory  Utility  Commissioners,  the 
National  Rural  Electric  Cooperative 
Association,  and  the  Project  for 
Sustainable  FERC  Policy  (collectively, 
Petitioners)  filed  a  joint  motion  for  an 
extension  of  time  for  the  filing  of 
comments  on  the  issues  posed  by  the 
Commission's  Advance  Notice  of 
Proposed  Rulemaking  (ANOPR),  as 
directed  by  the  Notice  issued  by  the 


Commission  on  December  14,  2001,  in 
the  above-docketed  proceeding. 

In  its  motion.  Petitioners  state  that 
due  to  the  volimiinous  nature  of  the 
documents  involved  in  this  proceeding 
to  date,  additional  time  is  needed  for 
industry  personnel  to  prepare  and  file 
comments.  The  motion  also  states  that 
an  extension  will  not  unduly  delay  the 
Commission's  process  and  will  lead  to 
more  thoughtful  and  well-developed 
comments  in  the  effort  to  enhance  the 
ANOPR  process. 

Upon  consideration,  notice  is  hereby 
given  that  an  extension  of  time  for  the 
filing  of  comments  on  issues  posed  by 
the  ANOPR  is  granted  to  and  including 
February  1,  2002. 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1823  Filed  1-24-02;  8:45  am] 

BILLING  CODE  8717-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 
30CFRPart250 

RIN1010-AC92 

Oil  and  Gas  and  Sulphur  Operations 
on  the  Outer  Continental  Shelf- 
SuspanskNi  of  Operations  for 
Exploration  Under  Salt  Sheets; 
Correction 

AGENCY:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Proposed  rule;  correction. 

SUMMARY:  MMS  proposed  to  modify 
regulations  that  govern  suspension  of 
operations  for  oil  and  gas  leases  on  the 
Outer  Continental  Shelf  (OCS)  in  the 
Federal  Register  of  January  9,  2002  (67 
FR  1171).  The  title  of  the  signer  of  that 
document  was  in  error.  This  action 
corrects  that  error. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Mirabella,  Engineering  and  Operations 
Division,  703/787-1598. 
SUPPLEMENTARY  INFORMATION:  In  the 

Federal  Register  document  published 
on  January  9,  2002,  there  was  an  error 
in  the  title  of  the  signer  of  the 
document.  While  the  authority  of  the 
signer  was  not  diminished  by  the 
erroneous  title,  the  Department  wishes 
that  an  accurate  title'be  indicated  on  the 
document.  The  Department  is  correcting 
the  documents  as  follows: 

In  proposed  rule  document  (Federal    . 
Register  document  02-521)  make  the 
following  correction: 

On  page  1173.  in  the  second  column, 
3  lines  from  the  tc^  of  the  column*  the 
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title  for  James  C.  Cason  is  corrected  to 
read  "Acting  Deputy  Secretary." 

Dated:  January  21,  2002. 
Timothy  S.  Elliott, 

Acting  Deputy  Solicitor. 

[FR  Doc.  02-1918  Filed  1-24-02;  8:45  am] 

BILLING  CODE  431IMIim-H 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  938 
[PA-135-FOR] 

Pennsylvania  Regulatory  Program 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
action:  Proposed  rule;  public  comment 
period  and  opportunity  for  public 
hearing  on  proposed  amendment. 

SUMMARY:  We,  the  Office  of  Surface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  announcing  receipt  of  a 
proposed  amendment  to  the 
Pennsylvania  regulatory  program  (the 
"Pennsylvania  program")  under  the 
Sluice  Mining  Control  and 
Reclamation  Act  of  1977  (SMCRA  or  the 
Act).  Pennsylvania  proposes  revisions  to 
rules  about  surface  and  ground  "water 
monitoring  in  order  to  satisfy  a  required 
program  amendment  at  30  CFR 
938.16(hh).  and  revisions  to  rules  about 
coal  refuse  disposal  to  satisfy  required 
program  amendments  at  30  CFR 
938.16(vw).  (www),  (xxx),  (yyy).  (zzz), 
(aaaa),  and  (bbbb).  Additionally, 
Pennsylvania  is  submitting  new  rules 
concerning  coal  refuse  disposal 
operations.  Pennsylvania  intends  to 
revise  its  program  to  be  consistent  with 
the  corresponding  Federal  regulations 
and  SMCRA,  clarify  ambiguities,  and 
provide  additional  safeguards. 

Finally,  Pennsylvania  requested  we 
remove  the  required  regulatory  program 
amendment  at  30  CFR  938.16(kk)  (1) 
and  (2).  In  this  program  amendment,  we 
required  Pennsylvania  to  correct  cross- 
section  references  within  the 
Pennsylvania  Surface  Mining 
Conservation  and  Reclamation  Act  (PA 
SMCRA). 

This  document  gives  the  times  and 
locations  that  the  Pennsylvania  program 
and  proposed  amendments  to  that 
program  are  available  for  your 
inspection,  the  comment  period  during 
which  you  may  submit  written 
comments  on  the  amendment,  and  the 
procedures  that  we  will  follow  for  the 
public  hearing,  if  one  is  requested. 
DATES:  We  will  accept  written 
comments  on  this  amendment  until  4:00 


p.m.,  e.s.t,  February  25,  2002.  If 
requested,  we  will  hold  a  public  hearing 
on  the  amendment  on  February  19, 
2002.  We  will  accept  requests  to  speak 
at  a  hearing  until  4:00  p.m.,  e.s.t.  on 
February  11,  2002. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  emd  requests 
to  speak  at  the  hearing  to  Beverly  Brock, 
Acting  Director,  Harrisburg  Field  Office 
at  the  address  listed  below. 

You  may  review  copies  of  the 
Pennsylvania  program,  this  amendment, 
a  listing  of  any  scheduled  public 
hearings,  and  all  written  comments 
received  in  response  to  this  document  at 
the  addresses  listed  below  during 
normal  business  hours,  Monday  through 
Friday,  excluding  holidays.  You  may 
receive  one  fi«e  copy  of  the  amendment 
by  contacting  OSM's  Harrisburg  Field 
Office. 

Beverly  Brock,  Acting 
Director,Harrisburg  Field  Office,Office 
of  Surfece  Mining  Reclamation  and 
Enforcement.Harrisburg 
Transportation  Center,  Third  Floor, 
Suite  3C,4th  and  Market 
Streets, Harrisburg,  Pennsylvania 
17101  .Telephone:  (717)  782-4036. 
J.  Scott  Roberts,  Director,Bureau  of 
Mining  and 

Reclamation,Pennsylvania 
Department  of  Environmental 
Protection,Rachel  Carson  State  Office 
Building,PO  Box  8461, Harrisburg, 
Pennsylvania  17105-8461, Telephone: 
(717) 787-5103. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beverly  Brock,  Telephone:  717-782- 
4036. 

SUPPLEMENTARY  INFORMATION: 

I.  Background  on  (he  Pennsylvania  Program 

II.  Description  of  the  Proposed  Amendment 
in.  Public  Comment  Procedures 

IV.  Procedural  Determinations 

I.  Background  on  the  Pennsylvania 
Program 

Section  503(a)  of  the  Act  permits  a 
State  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  State 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act  *  *   * ;  and 
rules  and  regulations  consistent  with 
regulations  issued  by  the  Secretary 
pursuant  to  the  Act."  See  30  U.S.C. 
1253(a)(1)  and  (7).  On  the  basis  of  these 
criteria,  the  Secretary  of  the  Interior 
conditionally  approved  the 
Pennsylvania  program  on  July  30, 1982. 
You  can  find  backgroimd  information 


on  the  Pennsylvania  program,  including 
the  Secretary's  findii^s,  the  disposition 
of  comments,  and  conditions  of 
approval  of  the  Pennsylvania  program 
in  the  July  30, 1982,  Federal  Register 
(47  FR  33050).  You  can  also  find  later 
actions  concerning  Pennsylvania 
program  and  program  amendments  at  30 
CFR  938.11,  938.12,  938.15  and  938.16. 

n.  Description  of  the  Proposed 
Amendment 

By  two  letters,  both  dated  December 
20,  2001,  Pennsylvania  sent  us  proposed 
amendments  to  its  program 
(administrative  record  Nos.  PA  881.00 
and  837.101)  under  SMCRA  (30  U.S.C. 
1201  et  seq.).  Pennsylvania  sent  the 
amendments  in  response  to  the  required 
program  amendments  at  30  CFR 
938.i6(hh),  (vw),  (www),  (xxx),  (yyy), 
(zzz),  (aaaa),  and  (bbbb)  and  to  include 
changes  made  at  its  own  initiative.  The 
full  text  of  the  program  amendment  is  . 
available  for  you  to  read  at  the  locations 
listed  above  under  ADDRESSES.  In  a  third 
letter  dated  November  16,  2001, 
(administrative  record  No.  PA  880.00) 
Pennsylvania  sent  us  an  explanation 
regarding  citation  of  cross-references  in 
PA  SMCRA  required  by  the  program 
amendment  at  30  CFR  938.16(kk).  This 
letter  is  also  available  for  you  to  read  at 
the  locations  listed  under  ADDRESSES. 

In  the  first  letter  dated  December  20, 
2001 ,  (administrative  record  No.  PA 
881.00)  Pennsylvania  notes  that  30  CFR 
938.16(hh)  required  it  to  amend  25  Pa. 
Code  89.59(a)(1)  and  (2)  to  be  no  less 
effective  than  30  CFR  784.14(h)(1), 
relating  to  ground  water  monitoring 
plans.  Specifically,  30  CFR  938.16(hh) 
required  ground  water  monitoring  plans 
to  specify  that,  at  a  minimimi,  the  total 
dissolved  solids  or  specific 
conductance,  pH,  total  iron,  total 
manganese  and  water  levels  shall  be 
monitored  and  data  submitted  to 
Pennsylvania  at  least  every  three 
months  for  each  monitoring  location. 

hi  response  to  30  CFR  938.16(hh) 
Pennsylvania  submitted  changes  made 
to  its  regulations  at  25  Pa.  Code 
89.59(a)(2),  (3)  and  (b).  The  change  in  25 
Pa.  Code  89.59(a)(2)  was  to  delete  the 
word  "periodically"  fixim  the  first 
sentence  and  to  add  the  following 
phrase  to  the  end  to  the  section: 

At  a  minimum,  total  dissolved  solids  or 
s[)ecific  conductance  corrected  to  25°C.  pH. 
acidity,  alkalinity,  total  iron,  total 
manganese,  sulfates  and  water  levels  shall  be 
monitored  and  reported  to  the  Department  at 
least  every  3  months  for  each  monitoring 
location. 

The  change  Pennsylvania  is  proposing 
to  25  Pa.  Code  89.59(a)(3)  is  to  delete 
the  last  sentence  from  the  section  that 
reads,  "The  Department  will  approve 
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the  nature  of  data,  frequency  of 
collection,  reporting  requirements  and 
the  duration  of  the  monitoring 
programs."  Pennsylvania  is  proposing  to 
add  the  following  to  the  end  of  the 
section: 

Surface  water  shall  be  monitored  for 
parameters  that  relate  to  the  suitability  of  the 
surface  water  for  current  and  approved 
postmining  land  uses  and  to  the  objectives 
for  protection  of  the  hydrologic  balance  as  set 
forth  in  §  89.36  (relating  to  protection  of 
hydrologic  balance).  At  a  minimum,  total 
dissolved  solids  or  specific  conductance 
corrected  to  25°C,  total  suspended  solids, 
total  iron,  total  manganese,  acidity, 
alkalinity.  pH,  sulfates  and  flow  shall  be 
monitored  and  reported  to  the  Department  at 
least  every  3  months  for  each  monitoring 
location. 

Pennsylvania  is  also  proposing  to 
change  25  Pa.  Code  89.59(b)  by  adding 
a  sentence  to  the  end  of  the  section  that 
reads,  "The  Department  may  also 
require  the  operator  to  conduct 
monitoring  and  reporting  more 
frequently  than  every  3  months  and  to 
monitor  additional  parameters  beyond 
the  minimiiTn  specified  in  this  section." 

In  the  second  letter  of  December  20, 
2001,  (administrative  record  No.  PA 
837.101)  Peimsylvania  submitted    • 
changes  to  various  sections  of  its  rules 
in  25  Pa.  Code  Chapters  88  and  90. 
Some  of  the  proposed  changes  were  to 
respond  to  required  amendments  at  30 
CFR  938.16(vw),  (www),  (xxx),  (yyy), 
(zzz),  (aaaa)  and  (bbbb).  Other  changes 
included  adding  25  Pa.  Code  90.116(a) 
to  clarify  that  the  water  supply 
replacement  requirements  of  25  Pa. 
Code  87.119,  relating  to  water  rights  and 
replacement  for  surfoce  mining 
activities,  are  applicable  to  coal  refuse 
disposal  activities  and  adding 
subchapters  E,  F,  and  G  to  Chapter  90. 

Changes  to  25  Pa.  Code  Chapter  88 
include  the  addition  of  references  to  25 
Pa.  Code  Chapter  90  to  the  first 
paragraph  of  25  Pa.  Code  88.281, 
replacing  the  word  "full"  with  the 
phrase,  "the  fill,"  in  25  Pa.  Code 
88.310(e),  and  the  addition  of 
subsections  25  Pa.  Code  88.310(j)  and 
(k).  The  full  text  of  subsections  (j)  and 
(k)  is: 

(j)  The  system  to  prevent  adverse  impacts 
to  the  surface  water  and  groundwater  shall  be 
constructed  in  accordance  with  design 
schematics,  test  results,  descriptions,  plans, 
maps,  profiles  or  cross-sections  approved  in 
the  permit  and  shall  function  to  prevent 
adverse  impacts  to  surface  water  and 
groundwater. 

(k)  The  system  to  prevmt  precipitation 
from  coming  in  contact  with  the  coal  refuse 
shall  be  constructed  in  accordance  with 
design  schematics,  test  results,  descriptions, 
plans,  maps,  profiles  and  cross-sections 
approved  in  the  permit  and  shall  function  to 


prevent  precipitation  from  contacting  the 
coal  refuse. 

(1)  The  system  shall  be  installed  as  phases 
of  the  disposal  area  reach  capacity,  as 
specified  in  the  permit,  when  the  operation 
temporarily  ceases  for  a  period  in  excess  of 
90  days  (imless  the  department  approves  a 
longer  period,  not  to  exceed  1  year)  or  when 
the  operation  permanently  ceases. 

(2)  The  system  shall  be  designed  to  allow 
for  revegetation  of  the  site  in  accordance  with 
the  standard  of  success  under  §  88.330 
(relating  to  revegetation:  standards  for 
successful  revegetation)  and  for  prevention  of 


erosion. 


hi  addition,  Pennsylvania  is 
proposing  to  amend  25  Pa.  Code  88.332 
by  adding  the  following  sentences  to  the 
end  of  subsection  (a): 

The  system  for  preventing  precipitation 
from  contacting  the  coal  refuse  shall  be 
installed  when  the  temporary  cessation 
exceeds  90  days.  The  department  may 
approve  a  longer  period,  not  to  exceed  1  year, 
under  subsection  (b). 

Nimierous  changes  were  proposed  for 
25  Pa.  Code  Chapter  90.  Definitions  for 
the  terms  "coal  refuse  disposal," 
"operator,"  and  "public  recreational 
impoundment"  were  to  25  Pa.  Code 
90.1.  The  proposed  definitions  are: 

Coal  refuse  disposal — ^The  storage, 
placement  or  disposal  of  coal  refuse.  The 
term  includes  engineered  features  integral  to 
the  placement  of  the  coal  refuse  including 
relocations  or  diversions  of  stream  segments 
contained  within  the  proposed  fill  area  and 
the  construction  of  required  systems  to 
prevent  adverse  impacts  to  surface  water  and 
groundwater  and  to  prevent  precipitation 
from  contacting  the  coal  refuse. 

Operator — A  person  operating  a  coal  refuse 
disposal  area,  or  part  thereof. 

Public  recreational  impoundment — A 
closed  basin,  naturally  formed  or  artificially 
built,  which  is  dammed  or  excavated  for  the 
retention  of  water  and  which  is  owned, 
rented  or  leased  by  the  federal  government, 
the  commonwealth  or  a  political  subdivision 
of  the  commonwealth  and  which  is  used  for 
swimming,  boating,  water  skiing,  hunting, 
fishing,  skating  or  other  similar  activities. 

Section  90.5  titled,  "Site  Selection 
and  Permitting"  is  proposed  to  be 
added.  The  full  text  of  this  section,  as 
proposed,  is: 
90.5.  Site  Selection  and  Permitting 

(a)  Prior  to  applying  for  a  permit  to 
conduc%coal  refiise  disposal  activities,  the 
applicant  shall  comply  with  Subchapter  E 
(relating  to  site  selection).  The  department's 
technical  guidance  document  number  563- 
2113-660,  titled  Coal  Refuse  Disposal— Site 
Selection,  shall  be  used  as  guidance  for 
selecting  a  coal  refuse  disposal  site. 

(b)  After  the  department  has  approved  a 
site  in  accordance  with  Subchapter  E,  the 
applicant  may  apply  for  a  permit  for  coal 
refuse  disposal  activities  in  accordance  with 
Chapters  86  and  88  (relating  to  Surface  and 
Underground  Coal  Mining:  General;  and 
Anthracite  Coal)  and  this  chapter. 


Pennsylvania  is  proposing  numerous 
changes  to  section  25  Pa.  Code  90.12 
including  organizational  changes, 
deletion  of  some  portions  of  existing 
regiUations  and  addition  of  new 
regidations.  The  section  as  proposed  to 
be  changed  now  reads: 
90.12.  Geology 

(a)  The  application  shall  include  a 
description  of  the  areal  and  structural 
geology  within  the  proposed  permit  and 
adjacent  area,  including  the  lithology  of  the 
strata  that  influence  the  occurrence, 
availability,  movement  and  quality  of 
groundwater  that  may  be  affected  by  the  coal 
refuse  disposal.  For  lands  within  the 
proposed  permit  and  adjacent  areas,  the 
applicant  shall  provide  a  description  of  the 
geology  with  complementing  maps  and  cross 
sections  and  the  results  of  test  borings.  The 
description  shall  include  the  strata  down  to 
and  including  any  aquifer  that  may  be 
affected.  At  a  minimum,  the  description  shall 
include: 

(1)  Location  and  quality  of  subsurface 
water. 

(2)  Depth,  lithology  and  structure  of  near- 
surface  bedrock.  < 

(3)  Location,  identification  and  status  of 
mining  and  coal  refuse  disposal  operations 
within  or  adjacent  to  the  proposed  permit 
area. 

(4)  A  description  of  any  glacial,  alluvial,  or 
colluvial  deposits  or  other  unconsolidated 
deposits  that  are  present  within  or  beneath 
the  proposed  permit  area,  including  their 
thickness  and  location. 

(5)  A  description  of  any  mine  workings 
that  are  present  beneath  the  proposed  permit 
area. 

(6)  The  attitude  and  characteristics  of 
joints,  cleats,  fracture  zones,  and  faults 
within  the  permit  and  adjacent  areas. 

(7)  The  location  and  identification  of  all 
coal  seam  croplines  within  the  permit  area. 

(8)  A  description  of  the  physical 
characteristics  of  soils  within  the  permit  area. 

(9)  A  description  of  aquifers  that  are 
present  beneath  the  proposed  permit  area. 

(b)  Maps,  cross-sections,  and  geologic 
descriptions  required  by  this  section  shall  be 
prepared  and  certified  by  a  qualified 
registered  professional  geologist. 

Pennsylvania  is  proposing  to  revise 
section  90.13(2)  to  read  as  follows: 

(2)  Other  information  on  the  baseline 
hydrogeologic  properties  of  the  groundwater 
system  shall  be  included  with  the 
application.  The  Department  may  require 
information  on  indicator  parameters  such  as 
pumping  test,  lithologic  and  piezometer  data 
or  that  other  appropriate  information  be 
provided.  The  application  shall  include  a 
description  of  the  groundwater  flow  system 
as  it  relates  to  the  design  and  operation  of  the 
proposed  groundwater  and  surface  water 
protection  system  as  described  in  §  90.50 
(relating  to  Design  Criteria:  Groundwater  and 
Surface  Water  Protection  System). 

Pennsylvania  is  proposing  some 
organizational  changes  to  25  Pa.  Code 
90.34(a).  The  section,  as  proposed, 
reads: 
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(a)  An  application  shall  contain  a 
description  of  the  proposed  land  use, 
following  reclamation,  of  the  lands  to  be 
affected  within  the  proposed  permit  area  by 
coal  refuse  disposal  activities,  including  a 
discussion  of  the  utility  and  capacity  of  the 
reclaimed  land  to  support  a  variety  of 
alternative  uses,  and  the  relationship  of  the 
proposed  use  to  existing  land  use  policies 
and  plans.  This  description  shall  explain  the 
following: 

(1)  How  the  proposed  postdisposal  land 
use  is  to  be  achieved,  and  the  necessary 
support  activities  which  may  be  needed  to 
achieve  the  proposed  land  use. 

(2)  The  detailed  management  plan  to  be 
implemented  when  pastureland  is  the 
postdisposal  land  use. 

(3)  Materials  needed  for  approval  of  the 
alternative  use  under  §90.166  (relating  to 
postdisposal  land  use). 

(4)  The  consideration  given  to  making  all 
of  the  proposed  coal  refuse  disposal  activities 
consistent  with  surface  owner  plans  and 
applicable  Commonwealth  and  local  land  use 
plans  and  programs. 

Pennsylvania  is  proposing  to  add  a 
phrase  to  the  first  sentence  of  section  25 
Pa.  Code  90.45.  The  sentence  now  reads, 
"A  person  who  conducts,  or  intends  to 
conduct,  coal  refuse  disposal  activities 
on  prime  farmlands  historically  used  for 
cropland,  in  accordance  with 
Subchapter  E  (relating  to  site  selection), 
shall  submit  a  plan,  as  part  of  the  permit 
application,  for  the  disposal  and 
restoration  of  the  land. " 

Pennsylvania  is  proposing  to  add 
section  25  Pa.  Code  90.49.  The  section, 
as  proposed,  reads: 
90.49.  Stream  Buffer  Zone  Variance 

(a)  Stream  buffer  zone  restriction.  Coal 
refuse  disposal  may  not  occur  within  100  feet 
(30.48  meters)  of  the  bank  of  a  stream.  The 
department  may  grant  a  variance  for  disposal 
of  coal  refuse  under  subsection  (c)  if 
consistent  with  subchapter  E  (relating  to  site 
selection). 

(b)  Compliance  required.  Surface  mining 
operations  supporting  coal  refuse  disposal 
shall  comply  with  §86.102(12)  (relating  to 
areas  where  mining  is  prohibited  or  limited). 

(c)  Variance.  The  department  may  grant  a 
variance  from  the  100-foot  (30.48-meter) 
stream  buffer  zone  to  dispose  of  coal  refuse 
and  to  relocate  or  divert  streams  in  the  100- 
foot  (30.48-meter)  stream  buffer  zone.  The 
stream  buffer  zone  is  the  area  within  100  feet 
(30.48  meters)  measured  horizontally  from 
the  bank  of  any  stream. 

(1)  Stream  buffer  zone  variances  will  only 
be  granted  if  the  operator  demonstrates  to  the 
satisfaction  of  the  department  that,  as  a  result 
of  the  variance,  coal  refuse  disposal  will  not 
adversely  affect  water  quality  and  quantity, 
or  other  environmental  resources  of  the 
stream  and  will  not  cause  or  contribute  to  the 
violation  of  applicable  state  or  federal  water 
quality  standards. 

(2)  Prior  to  granting  a  variance,  the 
operator  shall  be  required  to  give  public 
notice  of  the  application  in  two  newspapers 
of  general  circulation  in  the  area  once  a  week 
for  two  successive  weeks. 


(i)  If  a  person  files  an  exception  to  the 
proposed  variance  within  20  days  of  the  last 
publication  of  the  notice,  the  department  will 
conduct  a  public  hearing  with  respect  to  the 
application  within  30  days  of  receipt  of  the 
exception. 

(ii)  The  department  will  also  consider 
information  or  comments  submitted  by  the 
Fish  and  Boat  Commission  prior  to  taking 
action  on  a  variance  request. 

(3)  The  variance  will  be  issued  as  a  written 
order  specifying  the  methods  and  techniques 
that  shall  be  employed  to  prevent  or  mitigate 
adverse  impacts.  Mitigation  can  include,  but 
is  not  limited  to,  compensatory  restoration 
and  enhancements  of  nearby  streams  or 
stream  segments. 

Pennsylvania  is  proposing  to  add  25 
Pa.  Code  90.5.  The  full  text  of  the 
section,  as  proposed,  is: 

90.50.  Design  Criteria:  Groundwater  and 
Surface  Water  Protection  System 

(a)  The  application  shall  include  a 
description  of  the  system  that  will  be 
installed  to  prevent  adverse  impacts  to 
groundwater  and  surface  water.  The 
description  shall  include  maps,  plans,  and 
other  information  necessary  to  evaluate  the 
design  of  the  system. 

(b)  The  application  shall  include  a 
description  of  the  system  that  will  be 
installed  to  prevent  precipitation  from 
coming  into  contact  with  the  coal  refuse.  The 
description  shall  include  maps,  plans,  and 
other  information  necessary  to  evaluate  the 
design  of  the  system.  The  coal  refuse  disposal 
operation  shall  be  designed  in  phases  to 
minimize  the  amount  of  time  the  entire  coal 
refuse  area  is  exposed  to  precipitation  prior 
to  the  installation  of  the  system  to  prevent 
precipitation  from  contacting  the  coal  refuse. 
The  application  shall  describe  the  design  of 
the  system  for  preventing  precipitation  from 
contacting  coal  refuse  and  how  the  system 
will  be  installed  in  accordance  with  the 
following: 

(1)  During  routine  coal  refuse  disposal  as 
phases  of  the  coal  refuse  disposal  area  reach 
capacity. 

(2)  During  periods  of  temporary  cessation 
as  directed  under  §  90.167(d)  (relating  to 
cessation  of  operations:  temporary). 

(3)  When  the  operation  permanently 
ceases. 

(c)  The  department's  technical  guidance 
document  number  563-2112-656,  titled 
Liners — Impoundments,  Stockpiles,  and  Coal 
Refuse  Disposal  Areas,  shall  be  used  as 
guidance  for  designing  coal  refuse  disposal 
sites  incorpKirating  earthen,  admixed  or 
synthetic  liners  or  caps  for  preventing     > 
adverse  impacts  to  groundwater  and  surface 
water  and  for  preventing  precipitation  from 
contacting  coal  refuse. 

(d)  The  application  shall  include  a 
description  of  the  measures  to  be  taken  to ' 
ensure  the  long-term  functionality  of  the 
systems  described  in  subsections  (a)  and  (b). 
The  description  shall  address  the  site's 
susceptibility  to  mine  subsidence  and  the 
potential  impacts  of  mine  subsidence  on  the 
systems  described  in  subsections  (a)  and  (b). 
The  description  shall  also  address  the 
potential  for  deterioration  of  components  of 
the  systems  described  in  subsections  (a)  and 


(b)  due  to  other  physical  or  chemical 
processes  including  but  not  limited  to  attack 
from  sulfate-laden  or  acidic  groundwater 
and/or  leachate. 

hi  section  25  Pa.  Code  90.101(b). 
Pennsylvania  is  proposing  to  replace  the 
phrase,  "the  water,"  with  the  phrase, 
"groundwater  and  surface  water." 

Pennsylvania  Is  proposing  to  add 
section  25  Pa.  Code  90.116a.  This 
section  reads: 

90.116a.  Hydrologic  Balance:  Water  Rights 
and  Replacement 

An  operator  who  conducts  coal  refuse 
disposal  and  adversely  affects  a  water  supply 
by  contamination,  pollution,  diminution,  or 
interruption  shall  comply  with  §87. J 19 
(relating  to  water  rights  and  replacement). 

In  25  Pa.  Code  90.122,  Pennsylvania 
is  proposing  to  delete  former 
subsections  (e)  and  (g).  Under  the 
proposed  amendment,  former 
subsection  (f)  is  now  subsection  (e)  and 
former  subsection  (h)  is  now  subsection 
(f).  In  addition,  Pennsylvania  has 
submitted  new  subsections  (g)  and  (h). 
The  new  subsections  are: 

(g)  The  disposal  area  shall  be  provided 
with  a  system  to  prevent  adverse  impacts  to 
the  surface  water  and  groundwater.  The 
system  shall  be  constructed  in  accordance 
with  design  schematics,  test  results, 
descriptions,  plans,  maps,  profiles  or  cross- 
sections  approved  in  the  permit  and  shall 
function  to  prevent  adverse  impacts  to 
surface  water  and  groundwater. 

(h)  When  a  phase  of  the  coal  refuse 
disposal  area  reaches  capacity,  the  operator 
shall  install  a  system  to  prevent  precipitation 
from  coming  in  contact  with  the  coal  refuse 
in  the  completed  phase. 

(1)  The  system  shall  be  constructed  in 
accordance  with  design  schematics,  test 
results,  descriptions,  plans,  maps,  profiles  or 
cross-sections  approved  in  the  permit. 

(2)  During  normal  coal  refuse  disposal,  the 
system  is  not  required  to  prevent 
precipitation  from  coming  in  contact  with  the 
coal  refuse  being  placed  in  phases  of  the 
operation  that  have  not  reached  capacity. 

(3)  The  system  shall  be  designed  to  allow 
for  revegetation  of  the  site  in  accordance  with 
the  standard  of  success  under  §90.159 
(relating  to  revegetation:  standards  for 
successful  revegetation)  and  for  the 
prevention  of  erosion. 

(4)  If  the  operator  temporarily  ceases 
operation  of  the  coal  refuse  disposal  area  for 
a  period  in  excess  of  90  days  (unless  the 
department,  for  reasons  of  labor  strike  or 
business  necessity,  approves  a  longer  period 
not  to  exceed  one  year)  or  when  the 
operation  permanently  ceases,  the  operator 
shall  install  the  system  for  preventing 
precipitation  from  contacting  the  coal  refuse. 

in  25  Pa.  Code  90.167,  Pennsylvania 
is  proposing  to  change  "shall"  to  "may" 
in  section  (b)  and  to  add  new  subsection 
(d).  Subsection  (d)  reads: 

The  operator  shall  install  the  system  for 
preventing  precipitation  from  contacting  the 
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coal  refuse  when  the  temporary  cessation 
exceeds  90  days.  The  department  may 
approve  a  longer  period,  not  to  exceed  1  year, 
for  reasons  of  a  labor  strike  or  business 
necessity. 

Finally,  Pennsylvania  is  proposing  to 
add  three  new  subchapters  to  25  Pa. 
Code  Chapter  90.  The  new  subchapters 
are  E.  Site  Selection,  F.  Coal  Refuse 
Disposal  Activities  on  Areas  With 
Preexisting  PoUutional  Discharges,  and 
G.  Experimental  Practices.  The  full  text 
of  these  new  subchapters  follow: 

Subchapter  E.  Site  Selection 
Section  90.201.  Definitions 

The  following  words  and  terms,  when  used 
in  this  subchapter,  have  the  following 
meanings,  unless  the  context  clearly 
indicates  otherwise. 

Preferred  Site — A  watershed  polluted  by 
acid  mine  drainage;  a  watershed  containing 
an  unreclaimed  surface  mine  but  which  has 
no  mining  discharge;  a  watershed  containing 
an  unreclaimed  surfece  mine  with  discharges 
that  could  be  improved  by  the  proposed  coal 
refuse  disposal  operation;  unreclaimed  coal 
refuse  disposal  piles  that  could  be  improved 
by  the  proposed  coal  refuse  disposal 
operation:  or  other  unreclaimed  areas 
previously  affected  by  mining  activities. 

Search  area — rThe  geographic  area  within  a 
1-mile  radius  of  an  existing  coal  preparation 
facility  or  the  2S-square-mile  geographic  area 
encompassing  a  proposed  coal  preparation 
facility 

Selected  Site — A  location  sdected  by  the 
applicant  and  approved  by  the  Department 
under  this  Subchapter  for  which  the 
applicant  can  then  apply  for  a  permit  to 
conduct  coal  refuse  disposal  activities. 

Section  90.202.  General  Requirements 

(a)  A  preferred  site  shall  be  used  for  coal 
refuse  disposal  unless  the  applicant 
demonstrates  to  the  Department  that  an 
alternate  site  is  more  suitable  based  upon 
engineering,  geology,  economics, 
transportation  systems,  and  social  factors  and 
is  not  adverse  to  the  public  interest. 

(b)  The  applicant  is  required  to  determine 
whether  the  search  area  contains  a  preferred 
site. 

(1)  For  a  new  coal  refuse  disposal  area  that 
will  support  an  existing  coal  preparation 
facility,  the  applicant  shall  examine  the 
geographic  area  within  a  1-mile  radius  of  the 
existing  coal  preparation  facility. 

(2)  For  a  proposed-coal  refuse  disposal  area 
that  will  support  a  proposed  ooal  preparation 
fecility,  the  applicant  shall  examine  a  25- 
square-mile  geographic  area  encompassing 
the  proposed  coal  preparation  facility.  In 
defining  the  25-square-mile  area, 
consideration  shall  be  given  to 
enviroimiental,  techni(^,  transportation, 
economic,  and  social  factors  where 
applicable. 

(c)  If  there  are  no  preferred  sites  located 
within  the  search  area,  the  applicant  must 
conduct  a  comparative  analysis  of  the 
potential  coal  refuse  disposal  sites  in 
accordance  vrith  §  90.204(b)  delating  to 
proposing  an  ihaniate  site). 


(d)  The  Department  will  not  approve  a  site 
proposed  by  the  applicant  for  coal  refuse 
disposal  activities  when  the  Department 
finds  that  the  adverse  environmental  impacts 
of  using  the  site  for  coal  refuse  disposal 
activities  would  clearly  outweigh  the  public 
benefits. 

(e)  Except  on  preferred  sites,  the 
Department  shall  not  approve  coal  refuse 
disposal  on  or  within  any  of  the  following 
areas: 

(1)  Prime  Farmlands. 

(2)  An  exceptional  value  watershed  as 
defined  under  Chapter  93  (relating  to  water 
quality  standards). 

(3)  Sites  knov\m  to  contain  threatened  or 
endangered  animals  listed  exclusively  under 
the  Commonwealth's  protection  programs. 

(4)  An  area  that  is  hydrologically 
connected  to  and  contributes  at  least  5%  of 
the  drainage  to  wetlands  designated  as 
exceptional  value  under  Chapter  105 
(relating  to  dam  safety  and  waterway 
management)  unless  a  larger  percentage 
contribution  is  authorized  by  the  Department 
after  consultation  with  the  Fish  and  Boat 
Commission. 

(5)  A  watershed  less  than  4  square  miles 
in  area  upstream  of  the  intake  of  a  public 
water  supply.- 

(6)  A  watershed  less  than  4  square  miles 
in  area  upstream  of  the  upstream  limit  of  a 
public  recreational  impoundment. 

(7)  Sites  known  to  contain  Federally  listed 
threatened  or  endangered  plants  or  animals. 
At  preferred  sites  known  to  contain  Federally 
listed  threatened  or  endangered  species, 
approval  will  be  granted  only  where  the 
liepartment  concludes  and  the  United  States 
Fish  and  Wildlife  Service  concurs  that  the 
proposed  activity  is  not  likely  to  adversely 
affect  Federally  listed  threatened  or 
endangered  species  or  result  in  the  take  of 
Federally  listed  threatened  or  endangered 
species  in  violation  of  section  9  of  the 
Endangered  Species  Act  of  1973  (16  U.S.C.A. 
1538). 

(f)  As  part  of  the  site  selection  process,  an 
applicant  may  request  approval  for  more  than 
one  site.  The  Department  will  evaluate  each 
site  proposed  for  coal  refuse  disposal  and,  if 
the  Department  finds  that  a  proposed  site 
meets  the  requirements  of  this  subchapter,  it 
will  designate  it  as  an  approved  site.  The 
applicant  will  then  have  the  option  of 
choosing  a  selected  site  from  among  the 
approved  sites  and  submitting  an  application 
for  coal  refuse  disposal  for  that  site. 

Section  90.203.  Proposing  a  Preferred  Site 

If  the  applicant  proposes  to  use  a  preferred 
site,  the  Department  virill  approve  the 
proposed  site  subject  to  §  90.202(c)  (relating 
to  general  requirements)  provided  the 
applicant  demonstrates  that  the  attendant 
adverse  envirormiental  impacts  will  not 
clearly  outweigh  the  public  benefits. 

Section  90.204.  Proposing  an  Alternate  Site 

(a)  Where  a  preferred  site(s)  exists  within 
the  search  area,  but  the  applicant  proposes  an 
alternate  site,  the  applicant  stiall: 

(1)  Demonstrate  tlut  the  alternate  site  is 
more  suitable,  using  criteria  in  §  90.202(a) 
(relating  to  general  requirements),  than  all 
preferred  sites  within  the  search  area. 


(2)  Identify  other  alternate  sites  considered 
and  provide  the  basis  for  the  rejection  of 
these  sites. 

(3)  Based  on  reasonably  available  data, 
demonstrate  that  it  is  the  most  suitable  site 
based  on  environmental,  economic, 
technical,  transportation  and  social  factors. 

(b)  If  a  preferred  site  does  not  exist  within 
the  search  area,  the  applicant  shall: 

(1)  Identify  all  the  sites  considered  within 
the  search  area  and  provide  the  basis  for  their 
consideration. 

(2)  Provide  the  basis  for  the  rejection  of 
considered  sites. 

(3)  Based  on  reasonably  available  data, 
demonstrate  to  the  Department  that  the 
proposed  site  is  the  most  suitable  based  on 
environmental,  economic,  technical, 
transportation,  and  social  factors. 

Section  90.205.  Alternatives  Analysis 

The  alternatives  analysis  required  by 
§§  90.202(b)  and  90.204  (relating  to  general 
requirements;  and  proposing  an  alternate 
site)  satisfies  the  requirement  for  an 
alternatives  analysis  under  the  Dam  Safety 
and  Encroachments  Act  (32  P.S.  693.1- 
693.27)  and  regulations  promulgated 
thereunder.  See  Chapter  105  (relating  to  dam 
safety  and  waterway  management). 

Section  90.206.  Disapproval  of  a  Proposed 
Site 

If  the  Department  disapproves  the 
applicant's  proposed  site,  the  applicant  may 
submit  a  new  proposal  supporting  the 
selection  of  another  site  located  either  within 
or  outside  of  the  search  area. 

Section  90.207.  Approval  of  a  Selected  Site 

Department  approval  of  a  selected  site  does 
not  indicate  the  Department  will  approve  an 
application  for  coal  refuse  disposal  activities 
for  the  selected  site. 

Subchapter  F.  Coal  Refuse  Disposal  Activities 
on  Areas  With  Preexisting  PoUutional 
Discharges 

Section  90.301.  Scope 

(a)  This  subchapter  specifies  procedures 
and  rules  applicable  to  those  who  seek 
authorization  to  engage  in  coal  refuse 
disposal  activities  on  an  area  on  which  there 
are  preexisting  pollutional  discharges 
resulting  from  previous  mining  smd  describes 
the  terms  and  conditions  under  which  the 
Department  may  release  bonds  to  operators 
who  have  received  authorization. 

(b)  Chapter  86  (relating  to  surface  and 
undergroimd  coal  mining:  general)  and 
Subchapters  A-D  apply  to  authorizations  to 
mine  areas  with  preexisting  pollutional 
discharges  except  as  specifically  modified  by 
this  subchapter. 

Section  90.302.  Definitions 

The  following  words  and  terms,  when  used 
in  this  subchapter,  have  the  following 
meanings,  unless  the  context  clearly 
indicates  otherwise: 

Abatement  Plan — ^Any  individual 
technique  or  combination  of  techniques,  the 
implementation  of  which  will  result  in 
reduction  of  the  base  line  pollution  load. 
Abatement  techniques  include  but  are  not 
limited  te:  Addition  of  alkaline  material, 
special  plans  for  managing  toxic  and  add- 
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forming  material,  regrading,  revegetation  and 
relocating  coal  refuse  to  a  coal  refuse 
disposal  area  that  includes  systems  to 
prevent  adverse  impacts  to  surface  and 
groundwater  and  to  prevent  precipitation 
from  contacting  the  coal  refuse. 

Actual  Improvement — ^The  reduction  of  the 
baseline  pollution  load  resulting  horn  the 
implementation  of  the  approved  abatement 
plan;  except  that  any  reduction  of  the 
baseline  pollution  load  achieved  by  water 
treatment  may  not  be  considered  as  actual 
improvement  provided,  however,  that 
treatment  approved  by  the  Department  of  the 
coal  refuse  before,  during  or  after  placement 
in  the  coal  refuse  disposal  area  shall  not  be 
considered  to  be  water  treatment. 

Baseline  Pollution  Load — The 
characterization  of  the  pollutional  material 
being  discharged  from  or  on  the  pollution 
abatement  area,  described  in  terms  of  mass 
discharge  for  each  parameter  deemed 
relevant  by  the  Department,  including 
seasonal  variations  and  variations  in 
response  to  precipitation  events.  The 
Department  will  establish  in  each 
authorization  the  specific  parameters  it 
deems  relevant  for  the  baseline  pollution 
load,  including,  at  a  minimum,  iron  and  acid 
loadings. 

Best  Professional  Judgment — The  highest 
quality  technical  opinion  forming  the  basis 
for  the  terms  aiKl  conditions  of  the  treatment 
level  required  after  consideration  of  all 
reasonably  available  and  pertinent  data.  The 
treatment  levels  shall  be  established. by  the 
Department  under  sections  301  and  402  of 
the  Federal  Water  Pollution  Control  Act  (33 
U.S.C.A.  1311  and  1342). 

Best  Technology — Measures  and  practices 
which  will  abate  or  ameliorate,  to  the 
maximum  extent  possible,  discharges  from  or 
on  the  pollution  abatement  area.  These 
measures  include  engineering,  geochemical 
or  other  applicable  practices. 

Coal  Refuse  Disposal  Activities — ^The 
storage,  dumping  or  disposal  of  any  waste 
coal,  rock,  shale,  slurry,  culm,  gob,  honey, 
slate,  clay,  underground  development  wastes, 
coal  processing  wastes,  excess  soil  and 
related  materials,  associated  with  or  near  a 
coal  seam,  that  eu%  either  brought  above 
ground  or  otherwise  removed  from  a  coal 
mine  in  the  process  of  mining  coal  or  are 
separated  from  coal  during  the  cleaning  or 
preparation  operations.  The  term  shall  not 
include  the  removal  or  storage  of  overburden 
from  surface  mining  activities. 

Excess  Soil  and  Related  Material — Rock, 
clay  or  other  material  located  immediately 
above  or  below  a  coal  seam  and  which  are 
extracted  from  a  coal  mine  during  the  process 
of  mining  coal.  The  term  does  not  include 
topsoil  or  subsoil. 

Pollution  Abatement  Area — ^The  part  of  the 
permit  area  that  is  causing  or  contributing  to 
the  baseline  pollution  loaid.  It  shall  include 
adjacent  and  nearby  areas  that  must  be 
affected  to  bring  about  significant 
improvements  of  the  baseline  pollution  load 
and  may  include  the  immediate  locations  of 
the  discharges. 

Section  90.303.  Applicability 

(a)  Authorization  may  be  granted  under 
this  subchapter  when  the  authorization  is 
part  of  the  following: 


(1)  A  permit  issued  after  February  6, 1995, 
but  only  if  the  authorization  request  is  made 
during  one  of  the  following  periods: 

(i)  At  the  time  of  the  submittal  of  the 
permit  application  for  the  coal  refuse 
disposal  activities,  including  the  proposed 
pollution  abatement  area. 

(ii)  Prior  to  a  Department  decision  to  issue 
or  deny  that  permit. 

(2)  A  permit  revision  under  §86.52 
(relating  to  permit  revisions),  but  only  if  the 
operator  affirmatively  demonstrates  to  the 
satisfaction  of  the  Department  that: 

(i)  The  operator  has  discovered  pollutional 
discharges  within  the  permit  area  that  caffle 
into  existence  after  its  permit  application  was 
approved. 

(ii)  The  operator  has  not  caused  or 
contributed  to  the  pollutional  discharges. 

(iii)  The  proposed  pollution  abatement  area 
is  not  hydrologically  connected  to  an  area 
where  coal  refuse  disposal  activities  have 
been  conducted  under  the  permit. 

(iv)  The  operator  has  not  affected  the 
proposed  pollution  abatement  area  by  coal 
refuse  disposal  activities. 

(v)  The  Department  has  not  granted  a 
bonding  authorization  and  mining  approval 
for  the  area  under  §  86.37(b)  (relating  to 
criteria  for  permit  approval  or  denial). 

(b)  Notwithstanding  subsection  (a),  no 
authorization  may  be  granted  under  this 
subchapter  for  repermitting  under  §§86.12 
and  86.14  (relating  to  continued  operation 
under  interim  permits:  and  permit 
application  filing  deadlines),  permit  renewals 
under  §  86.55  (relating  to  permit  renewals: 
•  general  requirements)  or  permit  transfers 
under  §  86.56  (relating  to  transfer  of  permit). 

Section  90.304.  Application  for 
Authorization 

(a)  An  operator  who  requests  authorization 
under  this  Subchapter  shall  comply  with  the 
permit  application  requirements  of  Chapter 
86  (relating  to  surface  and  underground  coal 
mining:  general)  and  Subchapters  A-D, 
except  as  specifically  modified  by  this 
subchapter.  The  operator  shall  also: 

(1)  Delineate  on  a  map  the  proposed 
pollution  abatement  area,  including  the 
location  of  the  preexisting  discharges. 

(2)  Provide  a  description  of  the  hydrologic 
balance  for  the  proposed  pollution  abatement 
area  that  includes: 

(i)  Results  of  a  detailed  water  quality  and 
quantity  monitoring  program,  including 
seasonsil  variations,  variations  in  response  to 
precipitation  events  and  modeled  baseline 
pollution  loads  using  this  monitoring 
program. 

(ii)  Monitoring  for  pH,  alkalinity,  acidity, 
total  iron,  total  manganese,  aluminum, 
sulfates,  total  suspended  solids  and  other 
water  quality  pfirameters  the  Department 
deems  relevant. 

(3)  Provide  a  description  of  the  abatement 
plan  that  represents  best  technology  and 
includes  the  following: 

(i)  Plans,  cross-sections  and  schematic 
drawings  describing  the  abatement  plan 
proposed  to  be  implemented. 

(ii)  A  description  and  explanation  of  the 
range  of  abatement  level  that  is  antici{)ated 
to  be  achieved,  costs  and  each  step  in  the 
proposed  abatement  plan. 


(iii)  A  description  of  the  standard  of 
success  for  revegetation  necessary  to  ensure 
success  of  the  abatement  plan. 

(b)  The  operator  seeking  this  authorization 
shall  continue  the  water  quality  and  quantity 
monitoring  program  required  by  subsection 
(a)(2)  after  making  the  authorization  request. 
The  operator  shall  submit  the  results  of  this 
continuing  monitoring  program  to  the 
Department  on  a  monthly  basis  until  a 
decision  on  the  authorization  request  is 
made. 

Section  90.305.  Application  Approval  or 
Denial 

(a)  Authorization  may  not  be  granted  under 
this  subchapter  unless  the  operator  seeking 
the  authorization  affirmatively  demonstrates 
the  following  to  the  satisfaction  of  the 
Department  on  the  basis  of  information  set 
forth  in  the  application: 

(1)  Neither  the  operator,  nor  an  officer, 
principal  shareholder,  agent,  partner, 
associate,  parent  corporation,  subsidiary  or    - 
affiliate,  sister  corporation,  contractor  or 
subcontractor,  or  a  related  party  as  defined  in 
§  86.1  (relating  to  definitions)  has  either  of 
the  following: 

(i)  Legal  responsibility  or  liability  as  an 
operator  for  treating  the  water  pollution 
discharges  from  or  on  the  proposed  prallution 
abatement  area. 

(ii)  Statutory  responsibility  or  liability  for 
reclaiming  the  proposed  pollution  abatement 
area. 

(2)  The  proposed  abatement  plan  will 
result  in  significant  reduction  of  the  baseline 
pollution  load  and  represents  best 
technology. 

(3)  The  land  within  the  proposed  pollution 
abatement  area  can  be  reclaimed. 

(4)  The  coal  refuse  disposal  activities  on 
the  proposed  pollution  abatement  area  will 
not  cause  additional  surface  water  pollution 
or  groundwater  degradation. 

(5)  The  standard  of<success  for  revegetation 
will  be  achieved.  The  standard  of  success  for 
revegetation  for  sites  previously  reclaimed  to 
the  standards  of  Chapters  87,  88  and  90  shall 
be  the  standards  set  forth  in  §90.159  (relating 
to  revegetation:  standards  for  successful 
revegetation).  The  standard  of  success  for 
revegetation  for  sites  not  previously 
reclaimed  to  the  standards  of  Chapters  87,  88 
and  90  shall  be,  at  a  minimum,  the  following, 
provided  the  site  is  not  a  bond  forfeiture  site 
where  the  forfeited  money  paid  into  the  fund 
is  sufficient  to  reclaim  the  forfeited  site  to  the 
applicable  standards: 

(i)  A  ground  cover  of  living  plants  not  less 
than  can  be  supported  by  the  best  available 
topsoil  or  other  suitable  material  in  the 
reaffected  area. 

(ii)  A  ground  cover  no  less  than  that 
existing  before  disturbance  of  the  area  by  coal 
refuse  disposal  activities. 

(iii)  Adequate  vegetation  to  Qontrol  erosion. 
Vegetation  may  be  no  less  than  that  necessary 
to  ensure  the  success  of  the  abatement  plan. 

(6)  The  coal  refuse  disposal  activities  on 
permitted  areas  other  than  the  proposed 
pollution  abatement  area  will  not  cause 
surface  water  pollution  or  groundwater 
degradation. 

(7)  Requirements  of  §  86.37(a)  (relating  to 
criteria  for  permit  approval  or  denial)  that  are 
consistent  with  this  section  have  been  met. 
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(b)  An  authorization  may  be  denied  under 
this  subchapter  if  granting  the  authorization ' 
will,  or  is  likely  to.  affect  a  legal 
responsibility  or  liability  under  The  Clean 
Streams  Uw  (35  P.S.  691.1-691.1001),  the 
Surface  Mining  Conservation  and 
Reclamation  Act  (52  P.S.  1396.l-1396.19a). 
Chapter  86  (relating  to  surfoce  and 
underground  coal  mining:  general]  or 
Subchapters  A-D,  for  the  proposed  pollution 
abatement  area  or  other  areas  or  discharges 
in  the  vicinity  of  the  proposed  pollution 
abatement  area. 

(c)  Authorization  may  not  be  granted  under 
this  subchapter  unless  there  are  one  or  more 
preexisting  discharges  bom  or  on  the 
pollution  abatement  area. 

(d)  The  authorization  allowed  under  this 
subchapter  is  only  for  the  pollution 
abatement  area  and  does  not  apply  to  other 
areas  of  the  permit. 

Section  90.306.  Operational  Requirements 

(a)  An  operator  who  receives  an 
authorization  under  this  subchapter  shall 
comply  with  the  requirements  of  Chapter  86 
(relating  to  surface  and  undai^ground  coal 
mining:  general)  and  Subchapters  A-D 
except  as  specifically  modified  by  this 
subchapter.  The  operator  shall  also: 

(1)  Implement  the  approved  water  quality 
and  quantity  monitoring  program  for  the 
pollution  abatement  area  until  the 
requirements  of  §  90.309  (relating  to  criteria 
and  schedule  for  release  of  bonds  on 
pollution  abatement  areas)  are  met. 

(2)  Implement  the  approved  abatement 
plan. 

(3)  Notify  the  Department  immediately 
prior  to  the  completion  of  each  step  of  the 
abatement  plan. 

(4)  Provide  a  progress  report  to  the 
Department  within  30  days  after  the 
completion  of  each  step  of  the  abatement 
program  that  includes  a  statement  signed  by 
the  operator,  and  if  required  by  the 
Department,  a  statement  signed  by  the 
supervising  engineer,  that  all  work  has  been 
performed  in  accordance  %vith  the  terms  and 
conditions  of  the  pollution  abatement 
authorization,  the  approved  maps,  plans, 
profiles  and  specifications. 

Section  90.307.  Treatment  of  Discharges 

(a)  Except  for  preexisting  discharges  that 
are  not  encountered  during  coal  refuse 
disposal  activities  or  the  implementation  of 
the  abatement  plan,  the  operator  shall 
comply  with  $  90.102  (relating  to  hydrologic 
balance:  efQuent  standards). 

(b)  The  operator  shall  treat  the  preexisting 
discharges  that  are  not  encountered  during 
coal  revise  disposal  activities  or 
implementation  of  the  abatement  plan  to 
comply  with  the  effluent  limitations 
established  by  best  professional  judgment. 
The  effluent  limitations  established  by  best 
professional  judgment  may  not  be  less  than 
the  baseline  pollution  load.  If  the  baseline 
pollution  load,  when  expressed  as  a 
concentration  fot  a  specific  parameter, 
satisfies  the  effluent  limitation  in  §  90.102  for 
that  parameter,  the  operator  shall  treat  the 
preexisting  discharge  for  that  parameter  to 
comply  with  either  effluent  limitations 
established  by  best  profisssional  judgment  or 
the  effluent  limitations  in  $9ai02. 


(c)  For  purposes  of  subsections  (a)  and  (b), 
the  term  encountered  may  not  be  construed 
to  mean  diversions  of  suiface  water  and 
shallow  groundwater  Qow  from  areas 
undisturbed  by  the  implementation  of  the 
abatement  plan  that  would  otherwise  drain 
into  the  affected  area,  as  long  as  the 
diversions  are  designed,  operated  and 
maintained  under  §90.104  (b)-{h)  (relating  to 
hydrologic  balance:  diversions). 

(d)  An  operator  required  to  treat 
preexisting  discharges  will  be  allowed  to 
discontinue  treating  the  discharges  under 
subsection  (b)  when  the  operator 
affirmatively  demonstrates  the  following  to 
the  Department's  satisfaction: 

(1)  The  preexisting  discharges  are  meeting 
the  effluent  limitations  established  by 
subsection  (b)  as  shown  by  groimdwater  and 
surface  water  monitoring  conducted  by  the 
operator  or  the  Department. 

(2)  Coal  refuse  disposal  activities  under  the 
permit — including  the  pollution  abatement 
area — are  being  or  were  conducted  under  the 
requirements  of  the  permit  and  the 
authorization,  and  Chapter  86  (relating  to 
surface  and  underground  mining:  general) 
and  this  chapter  except  as  specifically 
modified  by  this  subchapter. 

(3)  The  operator  has  implemented  each 
step  of  the  abatement  plan  as  approved  in  the 
authorization. 

(4)  The  operator  did  not  cause  or  allow 
additional  surface  water  pollution  or 
groundwater  degradation  by  reaffecting  the 
pollution  abatement  area. 

(e)  If  after  discontinuance  of  treatment  of 
discharges  under  subsection  (d)  the 
discharges  fail  to  meet  the  effluent 
limitations  established  by  subsection  (b),  the 
operator  shall  reinstitute  treatment  of  the 
discharges  under  subsection  (b).  An  operator 
who  reinstitutes  treatment  under  this 
subsection  will  be  allowed  to  discontinue 
treatment  if  the  requirements  of  subsection 
(d)  are  met. 

(f)  Discontinuance  of  treatment  under 
subsection  (d)  may  not  be  deemed  or 
construed  to  be  or  to  authorize  a  release  of 
bond  under  §  90.309  (relating  to  criteria  and 
schedule  for  release  of  bonds  on  pollution 
abatement  areas). 

Section  90.308.  Request  for  Bond  Release 

Sections  86.172(c)  and  90.309  (relating  to 
criteria  for  release  of  bond;  and  criteria  and 
schedule  for  release  of  bonds  on  pollution 
abatement  areas)  apply  to  the  release  of 
bonds  for  pollution  abatement  areas 
authorized  by  this  subchapter.  Section 
86.172(a),  (b)  and  (d)  shall  not  be  applicable 
to  the  release  of  bonds. 

Section  90.309.  Criteria  and  Schedule  for 
Release  of  Bonds  on  Pollution  Abatement 
Areas 

(a)  The  Department  will  release  up  to  50% 
of  the  amount  of  bond  for  the  authorized 
pollution  abatement  area  if  the  applicant 
demonstrates  and  the  Department  finds  the 
following: 

(1)  The  coal  refuse  disposal  activities  were 
conducted  on  the  permit  area,  including  the 
pollution  abatement  area,  under  the 
requirements  of  the  permit  and  the 
authorization.  Chapter  86  (relating  to  surface 
and  imderground  mining:  general)  and  this 


chapter  except  as  specifically  modified  by 
this  subchapter. 

(2)  The  operator  has  satisfoctorily 
completed  backfilling,  grading,  installing  the 
water  impermeable  cover  and  drainage 
control  in  accordance  with  the  approved 
reclamation  plan. 

(3)  The  operator  has  properly  implemented 
each  step  of  the  pollution  abatement  plan 
approved  and  authorized  imder  this 
subchapter. 

(4)  The  operator  has  not  caused 
degradation  of  the  baseline  pollution  load  at 
any  time  during  the  6  months  prior  to  the 
submittal  of  the  request  for  bond  release 
under  this  subsection  and  until  the  bond 
release  is  approved  as  shown  by  all 
groundwater  and  surface  water  monitoring 
conducted  by  the  permittee  under 

§  90.306(a)(1)  (relating  to  operational 
requirements)  or  conducted  by  the 
Department. 

(5)  The  operator  has  not  caused  or 
contributed  to  surface  water  pollution  or 
groundwater  degradation  by  reaffecting  the 
pollution  abatement  area. 

(b)  The  Department  will  release  up  to  an 
additional  35%  of  the  amount  of  bond  for  the 
authorized  pollution  abatement  area  but 
retain  an  amoimt  sufficient  to  cover  the  cost 
to  the  Department  of  reestablishing 
vegetation  if  completed  by  a  third  party  if  the 
operator  demonstrates  and  the  Department 
finds  the  following: 

(1)  The  operator  has  replaced  the  topsoil  or 
material  conserved  imder  §  90.97  (relating  to 
topsoil:  removal),  completed  final  grading, 
planting  and  established  revegetation  under 
the  approved  reclamation  plan  and  achieved 
the  standards  of  success  for  revegetation  in 

§  90.305(a)(5)  (relating  to  application 
approval  or  denial). 

(2)  The  operator  has  not  caused  or 
contributed  to  groimdwater  or  siuface  water 
pollution  by  reaffecting  the  pollution 
abatement  area. 

(3)  The  operator  has  achieved  the  following 
standards: 

(i)  Achieved  the  actual  improvement  of  the 
baseline  pollution  load  described  in  the 
approved  abatement  plan  as  shown  by 
groimdwater  and  surface  water  monitoring 
conducted  by  the  permittee  foe  the  time 
provided  in  the  alMtement  plan  after 
completion  of  backfilling,  final  grading, 
drainage  control,  topsoiling  and 
establishment  of  revegetation  to  achieve  the 
standard  for  success  in  §  90.305(a)(5). 

(ii)  Achieved  the  following: 

(A)  At  a  minimum  has  not  caused 
degradation  of  the  baseline  pollution  load  as 
shown  by  groundwater  and  surface  water 
monitoring  conducted  by  the  operator  or  the 
Department  for  one  of  the  following: 

(I)  For  a  period  of  12  months  from  the  date 
of  initial  bond  release  under  subsection  (a), 
if  backfilling,  final  grading,  drainage  control, 
placement  of  impermeable  cover,  topsoiling 
and  establishment  of  revegetation  to  achieve 
the  standard  of  success  for  revegetation  in 
§  90.305(aK5)  have  been  completed. 

(U)  If  treatment  has  been  initiated  at  any 
time  after  initial  bond  release  under 
subsection  (a)  and  §  90.307(e)  (relating  to 
treatment  of  discharges),  for  12  months  from 
the  date  of  discontinuance  of  treatment  under 
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§  90.307(d),  if  backfilling,  final  grading. 
drainage  control,  placement  of  impermeable 
cover,  topsoiling  and  establishment  of 
revegetation  to  achieve  the  standard  of 
success  for  revegetation  in  §  90.305(a)(5)  have 
been  completed. 

(B)  Conducted  all  the  measures  provided  in 
the  approved  abatement  plan  and  additional 
measures  specified  by  the  Department  in 
writing  at  the  time  of  initial  bond  release 
under  subsection  (a)  of  this  section  for  the 
area  requested  for  bond  release. 

(C)  Caused  aesthetic  or  other 
environmental  improvements  and  the 
elimination  of  public  health  and  safety 
problems  by  engaging  in  coal  refuse  disposal 
activities  and  reaffecting  the  pollution 
abatement  area. 

(D)  Stabilized  the  pollution  abatement  area. 
'    (c)  The  Department  will  release  the 
remaining  portion  of  the  amount  of  bond  on 
the  authorized  pollution  abatement  area  if 
the  operator  demonstrates  and  the 
Department  finds  the  following: 

(1)  The  operator  has  successfolly 
completed  the  approved  abatement  and 
reclamation  plans,  and  the  pollution 
abatement  area  is  capable  of  supporting  the 
postdisposal  land  use  approved  under 

§  90.166  (relating  to  postdisposal  land  use). 

(2)  The  operator  has  complied  with  the 
permit  and  the  authorization.  Chapter  86  and 
this  chapter,  except  as  specifically  modified 
by  this  subchapter. 

(3)  The  operator  has  not  caused 
degradation  of  the  baseline  pollution  load 
bom  the  time  of  bond  release  under 
subsection  (b)  or,  if  treatment  has  been 
initiated  after  bond  release  under  subsection 
(b)  in  accordance  with  §  90.307(e)  for  5  years 
bom  the  discontinuance  of  treatment  under 
§  90.307(d). 

(4)  The  applicable  liability  period  has 
expired  under  §86.151  (relating  to  period  of 
liability). 

Subchapter  G.  Experimental  Practices 

Section  90.401.  General 

(a)  To  encourage  advances  in  coal  refuse 
disposal  practices,  coal  refuse  site 
reclamation,  and  advances  in  technology  or 
practices  that  will  enhance  environmental 
protection  with  respect  to  coal  refuse 
disposal  activities,  the  Department  may  grant 
permits  approving  experimental  practices 
and  demonstration  projects.  The  Department 
may  grant  these  permits  under  the  following 
circumstances: 

(1)  The  environmental  protection  provided 
will  be  potentially  more  protective  or  at  least 
as  protective  as  required  by  this  chapter,  the 
Coal  Refuse  Disposal  Control  Act  (52  P:S. 

§§  30.51  30.66)  and  Chapter  86  (relating  to 
surface  and  underground  coal  mining: 
general). 

(2)  The  coal  refuse  disposal  activities 
approved  under  the  permits  are  not  larger  or 
more  numerous  than  necessary  to  determine 
the  effiectiveness  and  economic  feasibility  of 
the  experimental  practices  or  demonstration 
projects. 

(3)  The  experimental  practices  or 
demonstration  projects  do  not  reduce  the 
protection  afforded  public  health  and  safety 
below  that  provided  by  this  chapter,  the  Coal 
Refuse  Disposal  Control  Act  and  Qiapter  86. ' 


(b)  Experimental  practice  permits  issued 
under  this  subchapter  shall  meet  all  the 
provisions,  standards,  and  information 
requirements  of  the  30  CFR  785.13  (relating 
to  experimental  practices  mining)'. 

In  the  letter  of  November  16.  2001, 
(administrative  record  No.  PA  880.00) 
Pennsylvania  notes  that  30  CFR 
938.16(kk)  required  it  to  amend  the 
references  contained  in  sections  3.1(c) 
and  3.1(d)  of  PA  SMCRA.  The  condition 
requires  the  cross-reference  to  section 
4.2(f)  in  section  3.1(c)  be  replaced  with 
section  4b(f)  and  the  cross  reference  to 
section  18.6  in  section  3.1(d)  be 
replaced  with  section  24. 

Pennsylvania  explained  that  sections 
3.1(c)  and  3.1(d)  of  PA  SMCRA  are  part 
of  a  numbering  system  used  by  the 
Pennsylvania  Legislative  Reference 
Bureau.  Likewise  the  cross-referenced 
sections  4.2(f)  and  18.6  are  also 
Legislative  Reference  Bureau 
niunbering.  Section  4b(f)  is  part  of  a 
numbering  system  used  in  Purdon's 
Pennsylvania  Statutes  Annotated 
(Purdon's).  The  complete  number  for 
section  4(b)(f)  in  Purdon's  is  52  P.S. 
1396.4b(fl.  Purdon's  52  P.S.  1396.4b(f)  is 
the  Legislative  Reference  Bureau's 
Section  4.2(f).  Section  24  was  formerly 
a  Purdon's  number.  The  complete 
niunber  for  section  24  in  Purdon's  was 
52  P.S.  1396.24.  Section  1396.24  was 
renumbered  to  1396. 18f  in  1993  as  a 
result  of  amendments  to  PA  SMCRA. 
Purdon's  section  1396.18f  is  the 
Legislative  Reference  Bureau's  Section 
18.6.  Pennsylvania  believes  that  since 
the  cross-references  in  sections  3.i(c) 
and  3.1(d)  of  SMCRA  are  the 
appropriate  Legislative  Reference 
Biueau  Numbers  that  should  be 
referenced,  30  CFR  938.16(kk)  should  be 
removed. 

m.  Public  Comment  Procedures 

Under  the  provisions  of  30  CFR 
732.17(h),  we  are  seeking  your 
comments  on  whether  the  amendment 
satisfies  the  applicable  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  State  program. 

Written  Comments 

Said  your  written  comments  to  OSM 
at  the  address  given  above.  Your  written 
comments  should  be  specific,  pertain 
only  to  the  issues  proposed  in  this 
rulemaking,  and  include  explanations  in 
support  of  your  recommendations.  We 
will  not  consider  or  respond  to  your 
comments  when  developing  the  final 
rule  if  they  are  received  after  the  close 
of  the  comment  period  (see  DATES).  We 
will  make  every  attempt  to  log  all 
comments  into  the  administrative 
record,  but  comments  delivered  to  an 


address  other  than  the  Harrisburg  Field 
Office  may  not  be  logged  in. 

Availability  of  Comments 

We  will  make  comments,  including 
names  and  addresses  of  respondents, 
available  for  public  review  during 
normal  business  hours.  We  will  not 
consider  anonymous  comments.  If 
individual  respondents  request 
confidentiality,  we  will  honor  their 
request  to  the  extent  allowable  by  law. 
Individual  respondents  who  wish  to 
withhold  their  name  or  address  fit)m 
public  review,  except  for  the  city  or 
town,  must  state  this  prominently  at  the 
beginning  of  their  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  review  in  their  entirety. 

Public  Hearing 

If  you  wish  to  speak  at  the  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  WFORMATKM  CONTACT  by 
4:00  p.m.,  e.s.t.  on  February  11,  2002.  If 
you  are  disabled  and  need  special 
accommodations  to  attend  a  public 
hearing,  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT.  We 
will  arrange  the  location  and  time  of  the 
hearing  with  those  persons  requesting 
the  hearing.  If  no  one  requests  an 
opportunity  to  speak,  we  will  not  hold 
a  hearing. 

To  assist  the  transcriber  and  ensure  an 
accuirate  record,  we  request,  if  possible, 
that  each  person  who  speaks  at  the 
public  hearing  provide  us  with  a  written 
copy  of  his  or  her  comments.  The  public 
hearing  will  continue  on  the  specified 
date  until  everyone  scheduled  to  speak 
has  been  given  an  opportunity  to  be 
heard.  If  you  are  in  the  audience  and 
have  not  been  scheduled  to  speak  and 
wish  to  do  so.  you  will  be  allowed  to 
speak  after  those  who  have  been 
scheduled.  We  will  end  the  hearing  after 
everyone  scheduled  to  speak  and  others 
present  in  the  audience  who  wish  to 
speak,  have  been  heard. 

Public  Meeting 

If  only  one  person  requests  an 
opportimity  to  speak,  we  may  hold  a 
public  meeting  rather  than  a  public 
hearing.  If  you  wish  to  meet  with  us  to 
discuss  the  amendment,  please  request 
a  meeting  by  contacting  the  person 
listed  under  FOR  FURTHER  MFORMATION 
CONTACT.  All  such  meetings  are  open  to 
the  public  and,  if  possible,  we  will  post 
notices  of  meetings  at  the  locations 
listed  under  ADDRESSES.  We  will  make 
a  written  siunmary  of  each  meeting  a 
part  of  the  administrative  record. 
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IV.  ^:ooediiral  Detenninatioiis 

Executive  Order  12630— Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866— Regulatory 
Planning  and  Review 

This  rule  is  exempted  from  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988— Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  are  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  and  program  amendments 
be«use  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Undv  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.1 7(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  meL 

Executive  Order  13132— Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  siuface  coal  mining  and 
reclamation  operations.  One  of  the 
purposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 
and  the  environment  from  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  siuface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  1321 1 — Regulations 
That  Sigruficantiy  Affect  the  Supply, 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 


Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  from  review  under 
Executive  Order  12866  and  is  not 
expected  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  reqiiire  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)Of  the 
Nationjd  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.). 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  rule,  is  based 
upon  coimterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  niunber  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804  (2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  governmental  agencies  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  cm 
competition,  emplo)rment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 


that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subiects  in  30  CFR  Part  938 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  January  9,  2002. 
Allen  D.  Klein, 

Regional  Director,  Appalachian  Regional 
Coordinating  Center. 

(FR  Doc.  02-1945  Filed  1-24-02;  8:45  am] 
aaUNQ  CODE  4310-OS-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  86 

[AMS-FRL-7132-8] 
RIN2060-AJ73 

Control  Of  Air  Pollution  From  New 
MMor  Vehicles  and  New  Motor  Vehicle 
Engines;  Propoeed  Non-Conformance 
Penalties  for  2004  and  Later  Model 
Year  Emission  Standards  for  Heavy- 
Duty  Diesel  Engines  and  Heavy-Duty 
DiessI  Vshlciss;  Correction 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  proposed  rulemaking; 

correction. 

SumiARY:  This  document  corrects  the 
preamble  to  a  proposed  rule  published 
in  the  Federal  Register  of  January  16, 
2002,  regarding  non-conformance 
penalties  for  heavy-duty  diesel  engines 
and  vehicles.  This  correction  provides 
the  correct  EPA  docket  niunber  for  the 
submission  of  comments  on  the 
proposed  rule. 

FOR  RIRfTHER  MFORHATION  CONTACT: 
Margaret  Borushko,  U.S.  EPA,  National 
Vehicle  and  Fuels  Emission  Laboratory, 
2000  Traverwood,  Ann  Arbor,  MI 
48105;  Telephone  (734)  214-4334;  Fax: 
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(734)  214-4816;  e-mail: 
borushko.margaret@epa.gov. 

Correction 

In  the  Federal  Register  of  January  16, 
2002.  in  FR  Doc.  02-1109.  on  page  2159, 
in  the  second  column,  correct  the 
ADDRESSES  caption  to  read: 
ADDRESSES:  Comments:  We  must  receive 
your  comments  by  the  date  indicated 
under  DATES  above.  Send  paper  copies 
of  written  comments  (in  duplicate  if 
possible)  to  the  contact  person  listed 
below.  In  your  correspondence,  refer  to 
Docket  A-2001-25.  See  Section  VI.B  for 
more  information  on  comment 
procedures. 

Public  hearing:  We  will  hold  a  public 
hearing  on  February  15,  2002  at  the 
Washington  Dulles  Airport  Marriott, 
45020  Aviation  Drive,  Dulles,  Virginia 
20166.  Phone:  (703-471-9500).  If  you 
want  to  testify  at  the  hearing,  notify  the 
contact  person  listed  below  at  least  ten 
days  before  the  date  of  the  hearing.  See 
Section  VI.B  for  more  information  on 
the  public-hearing  procedures. 

Public  docket:  EPA's  Air  Docket 
makes  materials  related  to  this 
rulemaking  available  for  review  in 
Docket  No.  A-2001-25  located  at  U.S. 
Environmental  Protection  Agency 
(EPA),  Air  Docket  (6102),  Room  M- 
1500, 401  M.  Street,  SW.,  Washington, 
DC  20460  (on  the  groimd  floor  in 
Waterside  Mall)  from  8  a.m.  to  5:30 
p.m.,  Monday  through  Friday,  except  on 
government  holidays.  You  can  reach  the 
Air  Docket  by  telephone  at  (202)  260- 
4400.  We  may  charge  a  reasonable  fee    : 
for  copying  docket  materials,  as 
provided  in  40  CFR  part  2. 

Dated:  January  18,  2002. 
Jeffrey  R.  Holmstead, 
Assistant  Administrator,  Office  of  Air  and 
Radiation. 

[FR  Doc.  02-1880  Filed  1-24-02;  8:45  am] 
BIUJNQ  CODE  6SM-S0-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cenlsrs  for  Medlcve  A  Medicaid 


42CFRChaplsrlV 

[CMS-M77-P] 
RIN0S3S-AH53 


TsmSi  Definitions, 
Technical  Amsndments 

AQB4CY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Proposed  rule. 


SUMMARY:  This  technical  regulation 
would  amend  CMS  rules — 

To  simplify  and  rationalize  the  system 
of  definitions  and  increase  uniformity  in 
the  use  of  terms; 

To  clarify  which  steps  of  the  appeals 
process  are  "final"  and  which  are 
"binding"; 

To  correct  outdated  addresses  and 
organizational  unit  names; 

To  remove  content  that  is  outdated  or 
duplicative;  and 

To  make  other  editorial  changes  and 
technical  corrections. 

These  revisions  are  necessary  to 
preclude  confusion  regarding  our 
regulations  and  to  better  ensure  uniform 
understanding  and  application.  By 
updating  and  removing  content  that  is 
outdated,  unnecessary,  or  duplicative, 
these  changes  would  also  shorten  our 
rules  and  make  them  easier  to  use. 
DATES:  Comment  date:  We  will  consider 
all  comments  received  at  one  of  the 
addresses  indicated  below  no  later  than 
5  p.m.  on  March  26.  2002. 
ADDRESSES:  Please  mail  written 
comments  (one  original  and  three 
copies)  to  the  following  address  ONLY: 

Centers  for  Medicare  &  Medicaid 
Services,  Department  of  Health  and 
Human  Services,  Attention:  HCF-9877- 
FC,  P.O.  Box  8013.  Baltimore,  MD 
21244-8013. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  received  in  the  event  of 
delivery  delays. 

If  you  prefer,  you  may  deliver  your 
written  comments  by  courier  (one 
original  and  three  copies)  to  one  of  the 
following  addresses: 

Room  443-G,  Hubert  H.  Humphrey 
Building,  200  Independence  Avenue, 
SW.,  Washington,  DC  20201;  or 

Room  C5-14-03,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850. 

Comments  mailed  to  the  above 
addresses  indicated  as  appropriate  for 
hand  or  courier  delivery  may  be  delayed 
and  could  be  considered  late. 

Because  of  staffing  and  resource 
limitations,  we  caimot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
CMS-9877-FC.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
in  Room  C5-12-08  of  the  headquarters 
Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Blvd., 
Baltimore,  MD,  on  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
4  p.m.  To  schedule  an  appointment  to 
view  public  comments,  phone:  (410) 
786-7197. 

FOR  FURTHER  SVORMATION  CONTACT: 
Margaret  Teeters,  (410)  786-4678. 


SUPPLEMENTARY  INFORMATKM: 

A  Simplification  and  Rationalization  of 
the  System  of  Definitions 

In  revising  the  definitions  system,  we 
aim  to  ensure  that  each  definition 
would  meet  the  following  conditions: 

1 .  Is  worded  so  as  to  preclude 
confusion  or  misinterpretation. 

2.  Is  not  duplicated. 

3.  Does  not  include  requirements  or 
prohibitions  (which  belong  in  the  text  of 
the  rules);  or  personnel  qualifications 
(which  need  to  be  identified  as  such). 

4.  If  it  is  of  general  applicability,  is 
located  at  the  beginning  of  chapter  IV. 

5.  If  it  is  of  limited  applicability,  is 
presented  as  a  basic  definition  in  that 
part  of  the  regulations  to  which  it  is 
most  pertinent  or  in  which  it  is  most 
frequently  used.  (When  the  tetm  is  used 
elsewhere,  with  the  same  meaning  it  has 
in  the  basic  definition,  we  cite  that  basic 
definition  and  do  not  duplic^e  it.  A 
separate  definition  of  that  term  would 
be  presented  only  if  it  is  used  with  a 
special,  different  meaning  (for  example, 
in  a  broader  or  more  limited  sense). 

We  do  not  include  definitions  of 
terms  that  are  not  used  in  the  text,  are 
used  in  their  ordinary,  usual  sense,  or 
are  used  only  once  or  twice.  (In  the 
latter  case,  the  word  is  explained  where 
used,  not  placed  in  a  definitions 
section.) 

'  We  would  keep  all  the  acronyms  for 
both  programs  in  §  400.200.  . 

Because  of  the  great  number  of 
definitions  in  CMS's  regulations, 
attempting  to  deal  with  all  of  them  now 
would  unduly  delay  issuance  of  this 
rule.  That  would  not  be  desirable  for  a 
rule  that  includes  content  (updating  and 
correcting)  that  must  be  made  available 
promptly  to  those  who  implement  our 
regulations  and  to  the  general  public. 
We  will  be  developing  another  technical 
rule  to  deal  with  the  remaining 
definitions. 

With  respect  to  personnel 
qualifications,  which  have  sometimes 
been  presented  as  "definitions."  oiu 
goal  has  been  to  include  in  a  new 
§  400.210,  the  qualifications  for  the 
practitioners  whose  services  are  most 
frequently  used  in  the  Medicare 
program.  The  personnel  qualifications 
for  practitioners  who  furnish  less 
frequently  used  services  would  be 
retained  in  their  ciurent  locations. 

Qualifications  that  are  different  from 
the  basic  qualifications  set  forth  in  the 
new  section  would  also  be  retained 
where  they  have  been. 

A  proposed  rule  identified  as  BPD- 
819-P  was  published  on  March  10, 1997 
at  62  FR  11005.  The  final  rule, 
identified  as  CMS-3819-F.  will  revise 
part  484  of  the  CMS  regulations,  which 
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sets  forth  the  conditions  of  participation 
for  home  health  agencies,  llie  revision 
includes  changes  to  the  personnel 
qualifications  for  speech  language 
pathologists,  physical  and  occupational 
therapists  and  their  assistants,  and 
social  workers  and  social  work 
assistants.  For  that  reason,  this  rule 
proposes  no  changes  in  part  484,  and 
does  not  include  in  the  new  §  400.210 
the  qualifications  for  the  above-noted 
skilled  professionals. 

B.  E£f<ect  of  Appeals  Dedsions 

Several  sections  in  part  417  pertaining 
to  the  appeals  process  would  be  revised 
to  clarify  which  steps  in  theprocess  are 
"binding"  but  not  "final."  The  aim  is  to 
make  clear  that  the  last  step,  in  the 
administrative  appeals  process  must  be 
completed  before  the  appellant  has  any 
right  to  judicial  review.         i 

C  Correction  of  Addresses 

We  would  revise  the  following 
sections  of  the  regulations  to  reflect 
CMS's  new  address  and  any  applicable 
name  changes  that  result  from  the 
reorganization  of  CMS:  401.128, 
401.148,  412.63,  412.210,  430.62, 
483.102,  485.623. 

D.  Confonning  Amendments 

We  would  correct  or  remove  cross- 
references  to  reflect  removal  or  transfer 
of  definitions  and  personnel 
qualifications,  and  outdated  or 
duplicative  rules. 

E.  Clarifying  Editorial  Revisions 

The  editorial  revisions  would — 
1.  Shorten  the  regulations  and,  in 

order  to  improve  clarity,  make  the 

following  kinds  of  changes: 

•  Eliminate  repetition  and  highlight 
the  similarities  aiid  differences  among 
rules  that  apply  to  diffwent  types  of 
providers  or  practitioners.  Part  456 
(Utilization  Control)  currently  includes 
3  subparts  that  repeat  all  the 
requirements  that  apply  equally  to 
hospitals,  mental  hospitals,  and 
intermediate  care  facilities  tot  the 
mentally  retarded  (ICFs/MR). 

•  Shorten  the  content  and  highlight 
the  similarities  and  differences  by 
presenting  the  conunon  requirements 
once  in  subpart  C  ("Utilization  Control: 
All  Hospitals")  {md  revising  subparts  D 
and  F  to  set  forth  only  the  additional 
requirements  that  apply  to  mental 
hospitals  and  to  ICFs/MR,  respectively. 

•  Remove  undesignated  centered 
headings  and  either  substitute 
designated  subparts,  or  incocporate  the  ~ 
content  of  the  undesignated  heading 
into  the  section  headings.  Undesignated 
centered  headings,  unlike  designated 
subparts,  cannot  be  used  to  refer  to  the 


whole  group  of  sections  they 
encompass.  They  are  usually  followed 
by  incomplete  section  headings  because 
the  writer  depends  too  much  on  the 
centered  heading  language— even  when 
the  section  may  appear  many  pages  after 
the  centered  heading.  This  kind  of 
change  would  be  made  in  part  456  and 
also  in  part  447  (Payments  for  Services). 

•  Provide  an  overview  of  disclosure 
of  information  rules  set  forth  in  several 
sections.  A  single  section  lists  and 
designates  the  kinds  of  information  that 
must  be  disclosed  and  the  entities  that 
must  make  disclosure.  (Part  420 — 
Program  Integrity:  Medicare) 

2.  Make  nimierous  minor 
modifications  to — 

•  Reflect  the  fact  that  the  nursing 
home  reform  amendments  identify 
Medicaid  facilities  as  "nursing 
facilities"  (NFs)  rather  than  "skilled 
nursing  facilities"  (SNFs);  and 

•  Limit  "intermediate  care  facilities" 
(ICFs)  to  those  that  serve  persons  with 
mental  retardation  and  related 
conditions. 

3.  In  part  498,  which  establishes  rules 
for  appeals  from  CMS  determinations, 
we  are  proposing  to — 

•  Remove  references  to  the  Office  of 
the  Inspector  General  (OIG)  because  the 
OIG  now  has  its  own  appeals 
regulations  in  part  1005  of  chapter  V  of 
this  title;  and 

•  In  §  498.3(d),  restore  a  sentence 
removed  by  a  previous  technical 
amendment.  That  sentence  makes 
absolutely  clear  that  the  only 
administrative  actions  that  qualify  as 
"initial  determinations"  are  those  listed 
in  paragraph  (b)  of  the  section. 

4.  Remove  regulations  that  are  no 
longer  in  effect. 

Subpart  E  of  part  417  would  be 
removed  because  the  requirements 
applicable  to  employer  group  health 
plans  that  include  HMOs  have  become 
outdated. 

Subpart  I  of  part  456  would  be 
removed  because  section  4751  of  the 
Balanced  Budget  Act  (BBA)  of  1997 
amended  sections  1902(a)(26)  and 
1902(a)(31)  of  the  Social  Security  Act  to 
remove  the  requirement  for  States  to 
perform  Inspection  of  Care  (loC)  reviews 
in  institutions  for  mental  diseases  and 
ICFs/MR. 

5.  Correct  cross-references  that  have 
become  outdated  through  changes  made 
by  other  regulations,  as  in  parts  410  and 
424. 

F.  Defeiied  Changes 

The  definitions  in  subpart  J  of  part 
411  and  parts  435  and  436  would  not  be 
revised  because  those  rules  are 
undergoing  extensive  changes  included 
in  other  Federal  Register  documents. 


Other  Required  Information 

A.  Response  to  Comments 

Because  of  the  large  niunber  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  docimients 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
.  this  preamble,  and,  if  we  proceed  with 
a  subsequent  dociunent,  we  will 
respond  to  the  major  comments  in  the 
preamble  to  that  dociunent. 

B.  Paperwork  Reduction  Act 

This  rule  contains  no  information 
collection  requirements  subject  to 
review  by  the  Office  of  Management  and 
Budget. 

C.  Regulatory  Impact  Statement 

We  have  examined  the  impacts  of  this 
nde  as  required  by  Executive  Order 
12866  (Regulatory  Planning  and 
Review)  and  the  Regiilatory  Flexibility 
Act  (RFA),  Public  Uw  96-354. 
Executive  Order  12866  directs  agencies 
to  assess  the  costs  and  benefits  of 
available  regulatory  alternatives  and.  if 
regulation  is  necessary,  to  select 
r^ulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  enviroiunental,  pubUc  health 
and  safety  effects,  distributive  impacts,    . 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
rules  that  constitute  significant 
regulatory  action,  including  rules  that 
have  an  economic  effect  of  $100  million 
or  more  annually  (major  rules).  We  have 
reviewed  this  rule  and  have  determined 
that  it  is  not  a  major  rule.  Therefore,  we 
are  not  required  to  perform  an 
assessment  of  the  costs  and  savings. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses  in  issuing  a  proposed  rule 
and  a  final  rule  that  has  been  preceded 
by  a  proposed  rule.  For  purposes  of  the 
RFA,  sniiall  entities  include  small 
businesses,  nonprofit  organizations,  and 
government  agencies.  Most  hospitals 
and  most  other  provides  and  suppliers 
are  small  entities,  either  by  ntmprofit 
statas  or  by  having  revenues  of  $5 
milBon  or  less  annually.  Individuals 
and  States  are  not  included  in  the 
definition  of  a  small  entity.  We  are  not 
preparing  an  analysis  for  the  RFA 
because  we  have  d^ermined,  and  we 
certify,  that  this  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  numbn  of  small  entities. 

In  additicm.  section  1102(b)  of  tiie  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  proposed  rule  or  a 
final  rule  preceded  by  a  proposed  rule 
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may  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals.  This  analysis  must 
conform  to  the  provisions  of  sections 
603  and  604  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds.  We  are  not  preparing  an  analysis 
for  section  1102(b)  of  the  Act  because 
we  have  determined,  and  we  certify, 
that  this  rule  would  not  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  smiall  rural 
hospitals. 

Section  202  of  the  Unfunded  Mandate 
Reform  Act  of  1995,  Public  Law  104-4, 
also  requires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  proposed  rule  and  a  final 
rule  preceded  by  a  proposed  rule  that 
may  result  in  expenditure  in  any  one 
year  by  State,  local,  or  tribal 
govermnents,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million  or  more. 
This  rule  would  have  no  consequential 
effect  on  the  govenunents  mentioned  or 
on  the  private  sector. 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
reqiiirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
We  have  reviewed  this  proposed  rule 
and  have  determined  that  it  woidd  not 
have  a  substantial  effek:t  on  State  or 
local  governments. 

We  have  reviewed  this  rule  and 
determined  that,  imder  the  provisions  of 
Public  Law  104-121,  the  Contract  with 
America  Act,  it  is  not  a  major  rule. 

In  accordance  with  the  provisions  of 
Executive  Order  12866.  this  rule  was 
reviewed  by  the  Office  of  Management 
and  Budget. 

List  of  Subjects 

42  CFR  Part  400 

Grant  programs — ^health.  Health 
fecilities.  Heiedth  maintenance 
organizations  (HMOs).  Medicaid. 
Medicare.  Reporting  and  recordkeeping 
requirements. 

42CPRPart401 

Claims,  Freedom  of  information. 
Health  facilities.  Medicare.  Privacy. 

42  CPR  Part  402 

Administrative  practice  and 
procedure,  Health  fecilities.  Health 
Professions.  Medicaid,  Medicare, 
Penalties. 


42  CFR  Part  403 

Health  insurance.  Hospitals, 
Intergovernmental  relations.  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  405 

Administrative  practice  and 
procedure.  Health  facilities.  Health 
professions.  Kidney  diseases,  Medicare, 
Reporting  and  recordkeeping 
requirements.  Rural  areas.  X-rays. 

42  CFR  Part  406 

Health  facilities,  Kidney  diseases, 
Medicare. 

42  CFR  Part  409 

Health  facilities,  Medicare. 

42  CFR  Part  410 

Health  facilities.  Health  professions, 
Kidney  diseases.  Laboratories, 
Medicare,  Rural  areas.  X-ray. 

42  CFR  Part  411 

Kidney  diseases.  Medicare,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare, 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities,  Kidney  diseases, 
Medicare,  Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  414 

Administrative  practice  and 
proced\u«,  Health  facilities.  Health 
professions,  Kidney  disease,  Medicare, 
Reporting  and  record  keeping 
reqvurements,  Rural  areas.  X-rays. 

42  CFR  Part  416 

Health  fecilities.  Kidney  diseases. 
Medicare.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  417 

Administrative  practice  and 
procedure.  Grant  programs — ^health. 
Health  care.  Health  facilities.  Health 
insiuance.  Health  maintenance 
organizations  (HMOs).  Loan  programs — 
h^th.  Mmiicare,  Reporting  and 
recordkeeping  requirements. 

42CFRPart418 

Health  fecilities.  Hospice  care. 
Medicare.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Pan  420 

Fraud.  Health  fecilities.  Health 
professions,  Medicare. 


42  CFR  Part  421 

Administrative  practice  and 
procedure,  Health  facjlities,  Health 
professions.  Medicare,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  422 

Health  maintenance  organizations 
(HMO),  Medicare+Choice,  Provider 
sponsored  organizations  (PSO). 

42  CFR  Part  424 

Emergency  medical  services.  Health 
facilities,  Health  professions.  Medicare. 

42  CFR  Part  430 

Administrative  practice  and 
procedure,  Grant  programs — health. 
Medicaid,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  431 

Grant  programs — health,  Health 
facilities,  Medicaid,  Privacy,  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  433 

Administrative  practice  and 
procediu«,  Child  support.  Claims,  Grant 
programs — health,  Medicaid,  Reporting 
and  recordkeeping  requirement. 

42  CFR  Part  434 

Grant  programs — health.  Health 
maintenance  organizations  (HMOs), 
Medicaid,  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  440 
Grant  programs — ^health,  Medicaid. 

42  CFR  Part  441 

Family  planning.  Grant  programs — 
health,  hifants  and  children,  Medicaid, 
Penalties,  Reporting  and  record  keeping 
requirements. 

42  CFR  Part  442 

Grant  programs — ^health.  Health 
fecilities.  Health  professions,  Medicaid. 
Nursing  homes.  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  447 

Accounting,  Administrative  practice 
and  procedure,  Drugs,  Grant  programs — 
health,  Health  fecilities.  Health 
professions,  Medicaid,  Reporting  and 
recordkeeping  requirements.  Rural       '  ^ 
areas. 

42  CFR  Part  455 

Fraud,  Grant  programs— health. 
Health  facilities.  Health  professions. 
Investigations,  Medicaid.  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  456 

Administrative  practice  and 
procedure.  Grant  programs— health. 
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Health  facilities,  Medicaid,  Reporting 
and  recordkeeping  reqxiiiements. 

42  CFR  Part  475 

(kant  programs — health.  Health  care. 
Health  professions.  Peer  Review 
Organizations  (PROs). 

42  CFR  Part  476  \ 

Grant  programs — ^health.  Health  care. 
Health  facilities.  Health  professions. 
Peer  Review  organizations  (PROs). 
Reporting  and  record  keeping 
requirements.  : 

42  CFR  Part  478 

Administrative  practice  and 
procedure.  Health  care.  Health 
profusions,  Peer  Review  Organizations 
(PROs),  Reporting  and  record  keeping 
requirements. 

42  CFR  Part  480  j 

Health  care.  Health  professionals. 
Health  records.  Peer  Review 
Organizations  (PROs),  Penalties, 
Privacy,  Re(>orting  and  recordkeeping 
requirements. 

42  CFR  482 

Grant  programs — ^health.  Hospitals, 
Medicare,  Medicaid,  Reporting  and 
record  keeping  requirements. 

42  CFR  Part  483  | 

&ant  programs — ^health,  Health 
fedlities.  Health  professions.  Health 
records,  Medicaid,  Medicare,  Nursing 
homes.  Nutrition,  Reporting  and 
recordkeeping  requirements.  Safety. 

42  CFR  Part  485 

Grant  programs — ^health.  Health 
fedlities,  Medicaid.  Medicare, 
Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  488 

Health  fecilities.  Medicare,  Reporting 
and  record  keeping  requirements. 

42  CFR  Part  489 

Health  facilities.  Medicare.  Reporting 
and  recordkeeping  requirements. 

42  CFR  Part  491  \ 

Grant  programs — ^health.  Health 
fecilities,  Medicaid,  Medicare, 
Reporting  and  recordkeepiiig 
requirements.  Rural  areas,  i 

42  CFR  Part  493  ! 

I 

Grant  programs — health.  Health 
fecilities.  Laboratories,  Medicaid. 
Medicare.  Reporting  and  recordkeeping 
requirements. 

42  CFR  Part  498 

Administrative  practice  and 
procedure.  Health  fecilities.  Health 


professions,  Medicare.  Reporting  and 
recordkeeping  requirement. 

For  the  reasons  set  forth  in  the 
preamble.  42  CFR  Chapter  IV  would  be 
amended  as  follows: 

PART  400— INTRODUCTION: 
DERNITIONS;  PERSONNEL 
QUAUF1CATIONS;  COLLECTIONS  OF 
INFORMATION 

A.  Part  400  is  amended  as  set  forth 
below. 

1.  The  heading  of  part  400  is  revised 
to  read  as  set  forth  above. 

2.  The  authority  citation  for  part  400 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.1302  and  . 

1395hh)  and  44  U.S.C.  Chapter  35. 

Subpart  B— Deflnitioiw  and  Parsomwl 
Qualifications 

3.  The  heading  of  subpart  B  is  revised 
to  read  as  set  forth  above. 

4.  In  §  400.200.  the  following  changes 
are  made: 

a.  The  definitions  of  "Area".  DAB". 
"ICF".  and  "United  States"  are 
removed. 

b.  In  the  definition  of  "FQCH", 
"means"  is  revised  to  read  "stands  for". 

c.  The  following  definitions  are  added 
in  alphabetical  order  to  read  as  follows: 

1400.200    General  definitions. 

***** 

Anesthetist  means  a  physician 
anesthetist,  an  anesthesiologist 
assistant,  or  a  certified  registered  nurse 
anesthetist. 

***** 

CAH  stands  for  critical  access 
hospital. 

***** 

Departmental  Appeals  Board  means 
either  of  the  following: 

(1)  A  panel  of  members  of  a  Board 
established  in  the  office  of  the  Secretary 
to  provide  impartial  review  of  disputed 
decisions  made  by  the  operating 
components  of  the  Department  or  by 
ALJs. 

(2)  The  Medicare  Appeals  Council 
designated  by  the  Board  Chair  to  review 
ALJ  decisions  imder  part  405.  subparts 
G  and  H;  part  417.  subpart  (^  part  422. 
subpart  M;  and  part  478,  subpart  B. 

EACH  stands  for  essential  access 
community  hospital. 
***** 

FMAP  stands  for  Federal  medical 
assistance  percentage. 

***** 

HIO  stands  f(»  health  insuring 
organization. 


Hospital  means  an  institution  that 
meets  the  requirements  of  section 
1861(e)  of  the  Act. 

ICD-9-CM  stands  for  International 
Classification  of  Diseases.  Ninth 
Revision.  Clinical  Modification. 
***** 

DAD  stands  for  institution  for  mental 
diseases. 

***** 

MCO  stands  for  managed  care 
organization. 

•        •        *        *        * 

NF  stands  for  niu^ing  fecility. 

***** 

PHP  stands  for  prepaid  health  plan. 

PHS  stands  for  Public  Health  Service. 
and  PHS  Act  means  the  Public  Health 
Service  Act. 

Practitioner  means  a  physician  or  any 
other  individual  who  has  the  credentials 
to  practice  within  a  recognized  health 
care  discipline  and  who  furnishes  the 
services  of  that  discipline  to  patients. 
***** 

Qualified  practitioner  means  a 
practitioner  who  meets  the  personnel 
qualification  requirements  set  forth  in 
die  statute,  or  in  this  part  or  elsewhere 
in  this  chapter,  as  a  condition  for 
coverage  of  his  or  her  services  under 
Medicare  or  Medicaid,  or  both. 
***** 

Religious  norunedical  health  care 
institution  means  an  institution  that 
meets  the  requirements  of  section 
1861(ss)(l)oftheAct. 

***** 

RNHCI  stands  for  religious 
nonmedical  health  care  institution. 

***** 

Significant  business  transaction 
means  a  business  transaction  or  series  of 
transactions  carried  out  by  an  entity 
involved  in  the  furnishing  of  health  care 
services,  the  total  of  which,  during  any 
fiscal  year,  exceeds  5  per  cent  of  the 
facility's  total  operating  expenses  or 
$25,000,  whichever  is  less. 
***** 

State  means  any  of  the  50  States,  the 
District  of  Coliunbia.  the 
Commonwealth  of  Puerto  Rico,  the 
Virgin  Islands.  Guam.  American  Samoa, 
or  the  Northern  Mariana  Islands. 

State  survey  agency  means  the  State 
health  agency  or  other  appropriate  State 
or  local  agency  that — 

(1)  Has  an  agreement  with  CMS  under 
section  1864  of  the  Act.  imder  which  it 
performs  surveys  and  inspections  of 
health  care  faciUties  and  recommends  to 
CMS  whether  they  meet  the  applicable 
requirements  of  section  1819.  section 
1832.  section  1861,  or  subpart  C  of  title 
XVm  of  the  Act;  and 

(2)  Is  used  by  the  State  to  determine, 
on  the  basis  of  surveys  and  inspections. 


•  __» l«r_l        ^m 
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whether  health  care  facilities  meet  the 
requirements  for  participation  in 
Medicaid. 

***** 

5.  In  §400.202,  the  following  changes 
are  made: 

a.  In  the  definition  of  "Carrier",  the 
phrase  "payable  on  a  charge  basis"  is 
removed. 

b.  In  the  definition  of  "Intermediary", 
"(or  imder  any  Prospective  Payment 
System)"  is  added  immediately  after 
"payable  on  a  cost  basis". 

c.  The  following  definitions  are  added 
in  alphabetical  order  to  read  as  follows: 

§  400.202    Definitions  specific  to  IMedicare. 

***** 

Assignment  means  that  the 
beneficiary  transfers  the  right  to  claim 
payment  for  a  service  to  the  physician 
or  other  supplier  of  the  service. 

***** 

Covered  services  means  services  for 
which  payment  may  be  made  to  or  on 
behalf  of  a  Medicare  beneficiary,  subject 
to  all  requirements  and  limitations 
imposed  by  title  XVIII  of  the  Act  and  by 
this  chapter. 
***** 

Deductible  means  any  of  the 
following: 

(1)  The  fixed  amoimt  for  which  the 
beneficiary  is  liable  when  he  or  she 
receives  inpatient  services  in  a  hospital 
or  CAH  for  the  first  time  in  a  benefit 
period. 

(2)  The  specified  amount  of  expenses 
that  a  beneficiary  must  incur  for  covered 
Part  B  services  in  a  calendar  year  before 
Medicare  payment  may  be  made,  on  his 
or  her  behalf,  for  additional  Part  B 
services  (other  than  those  specifically 
exempted  under  section  1833(b)  of  the 
Act  and  elsewhere  in  this  chapter) 
furnished  in  that  year. 

(3)  The  expenses  inciured  for  the  first 
three  pints  of  whole  blood  or/units  of 
packed  red  cells  furnished  to  a 
beneficiary  during  a  calendar  year  under 
Medicare  Part  A  or  Part  B. 

*  *        *        *        * 

Medicare  enroUee  means  a  beneficiary 
who  has  elected  to  have  his  or  her 
Medicare  coverage  provided  through  an 
HMO,  CMP.  HCPP.  or  M+C  organization 
that  participates  in  Medicare. 

*  *        *  ~     *        * 

Physician  means — 

(1)  A  doctor  of  medicine  or 
osteopathy  authorized  to  ^actice 
medicine  and  surgery  in  the  State  in 
which  he  or  she  performs  the  function; 
and 

(2)  For  certain  specified  services,  a 
doctor  of  dental  surgery  or  dental 
medicine,  a  doctor  of  pediatric 
medicine,  a  doctor  of  optometry,  and  a 


chiropractor.  (The  specific  services  are 
set  forth  in  subpart  B  of  part  410  of  this 
chapter.) 

***** 

Skilled  nursing  facility  (SNF)  means  a 
facility  that  meets  the  requirements  of 
sections  1819(a)  through  1819(d)  of  the 
Act. 

***** 

6.  In  §  400.203,  the  following  changes 
are  made: 

a.  The  definition  of  "State"  is 
removed. 

b.  A  definition  of  "Institution  for 
mental  diseases"  is  added  in 
alphabetical  order. 

c.  The  definitions  of  "FMAP"  and 
"Nursing  facility"  are  revised  to  read  as 
set  forth  below. 

§400.203    Definitions  specific  to  Medicaid. 

***** 

Federal  medical  assistance 
percentage  (FMAP)  means  the 
percentage  used  to  calculate  the  amount 
of  the  Federal  share  of  State 
expenditures  under  the  Medicaid 
program  in  accordance  with  section 
1905(b)  of  the  Act. 
*        *        *        *        * 

Institution  for  mental  diseases  (IMD) 
means  a  facility  that  meets  the 
requirements  of  section  1905(i)  of  the 
Act  and  the  definition  in  §  435.1009  of 
this  chapter. 
***** 

Nursing  facility  (NF)  means  a  facility 
that  meets  the  requirements  of  sections 
1919(a)  through  1919(d)  of  the  Act. 

***** 

7.  A  new  §400.210  is  added  to  read 
as  follows: 

§  400.21 0    Personnei  quaiifications  for 
Medicare. 

(a)  Basis  and  scope.  (1)  Basis.  In  order 
to  participate  in  the  Medicare  program, 
providers  and  certain  suppliers  must 
use  qualified  staff.  In  order  to  be  paid 
for  the  services  they  furnish  to  Medicare 
beneficiaries,  physicians  and  other 
practitioners  must  meet  specified 
qualifications. 

(2)  Scope,  (i)  This  section  sets  forth 
the  specific  qualifications  that  must  be 
met  by  those  practitioners  whose 
services  are  most  frequently  and  widely 
used  in  the  Medicare  program. 

(ii)  Qualifications  required  of 
practitioners  whose  services  are  less 
frequently  used  or  that  are  different  for 
a  particular  program  aspect  are  set  forth 
in  the  subparts  or  sections  that  deal 
with  those  program  aspects. 

(b)  Specific  requirements.  As  a 
condition  for  Medicare  payment  to  the 
providers  and  suppliers  that  employ 
them,  or  for  the  services  that  they 


furnish  in  independent  practice, 
practitioners  must  meet  the 
requirements  for  State  licensing, 
certification,  or  approval,  and  the 
additional  qualifications  set  forth  in  this 
section. 

(c)  An  anesthesiologist  assistant  must 
meet  the  following  requirements: 

(1)  Work  under  the  direction  of  an 
anesthesiologist. 

(2)  Be  in  compliance  with  all 
applicable  requirements  of  State  law, 
including  any  licensure  requirements 
the  State  imposes  on  anesthetists  who 

.  are  not  physicians. 

(3)  Be  a  graduate  of  a  medical  school- 
based  anesthesiologist's  assistant 
educational  program  that — 

(i)  Is  accredited  by  the  Committee  on 
Allied  Health  Education  and 
Accreditation;  and 

(ii)  Includes  approximately  2  years  of 
specialized  basic  science  and  clinical 
education  in  anesthesia  at  a  level  that 
builds  on  a  premedical  undergraduate 
science  background. 

(d)  A  certified  registered  nurse 
anesthetist  must  meet  the  following 
requirements: 

(1)  Be  licensed  as  a  registered 
professional  nurse  by  the  State  in  which 
he  or  she  practices. 

(2)  Meet  any  licensure  requirements 
the  State  imposes  on  anesthetists  who 
are  not  physicians. 

(3)  Be  a  graduate  of  a  nurse  anesthesia 
educational  program  that  meets  the 
standards  of  the  Council  on 
Accreditation  of  Nurse  Anesthesia 
Programs  or  any  other  accreditation 
organization  that  CMS  designates. 

(4)  Meet  one  of  the  following 
conditions: 

(i)  Have  passed  a  certification 
examination  of  the  Council  on 
Certification  of  Nurse  Anesthetists,  the 
Coimcil  on  Recertification  of  Nurse 
Anesthetists,  or  any  other  certification 
organization  that  CMS  designates. 

(ii)  Be  a  graduate  of  a  program 
described  in  the  qualification  in 
paragraph  (d)(3)  of  this  section  and, 
within  24  months  after  that  graduation, 
meet  the  condition  in  paragraph  (d)(4)(i) 
of  this  section. 

(e)  A  nurse-midwife  must  meet  the 
requirements  in  paragraphs  (e)(1)  and 
(2)  of  this  section,  and  the  requirement 
in  paragraph  (e)(3)  or  the  requirement  in 
paragraph  (e)(4): 

(1)  Be  currendy  licensed  to  practice  in 
the  State  as  a  registered  professional 
muse. 

(2)  Be  legally  authorized  under  State 
law  or  regidations  to  practice  as  a  nurse- 
midwife. 

(3)  Have  completed  a  State-specified 
program  of  study  and  clinical 
exp«ience  for  nurse-midwives. 
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(4)  If  there  is  no  State-specified 
program  of  study  and  clinical 
experience  for  nnrse-midwives,  meet 
one  of  the  following  conditions: 

(i)  Be  currently  certified  as  a  nurse- 
midwife  by  the  American  College  of 
Nurse-MidMdves. 

(ii)  Have  successfully  completed  a 
formal  educational  program  (of  a  least  1 
academic  year)  that,  upon  completion, 
qualifies  the  nurse  to  take  the 
certification  examination  offered  by  the 
American  College  of  Nurse-Midwives. 

(iii)  Have  successfully  completed  a 
formal  educational  program  for 
preparing  registered  nurses  to  furnish 
gynecological  and  obstetrical  care  to 
women  during  pregnancy,  delivery,  and 
the  post-partum  period  and  care  to 
normal  newborns;  and  have  practiced  as 
a  nurse-midwife  for  a  total  of  12  months 
during  any  18-month  period  between 
August  8, 1976  and  July  16, 1982. 

(Q  A  nurse  practitioner  must  meet  one 
of  the  following  requirements: 

(1)  Be  a  registered  professional  nurse 
who — 

(i)  Is  authorized  by  the  State  in  which 
he  or  she  furnishes  the  services  to 
practice  as  a  muse  practitioner  in 
accordance  with  State  law;  and 

(ii)  Is  certified  as  a  nurse  practitioner 
by  a  recognized  national  certifying  body 
that  has  established  standards  for  nurse 
practitioners. 

(2)  Be  a  registered  professional  nvirse 
who — 

(i)  Is  authorized  by  the  State  in  which 
he  or  she  furnishes  die  services  to 
practice  as  a  nurse  practitioner  under 
State  law;  and 

(ii)  Has  been  granted  a  Medicare 
billing  number  as  a  nurse  practitioner 
by  December  31,  2000. 

(3)  Be  a  nurse  practiticmef  who — 

(i)  On  or  after  January  1,  2001,  applies 
for  a  Medicare  billing  number  for  die 
first  time;  and 

(ii)  Meets  the  reqiiirements  specified 
in  paragraph  (f)(1)  of  this  section 

(4)  Be  a  nurse  practitioner  who — 

(i)  On  or  after  January  1,  2003,  applies 
for  a  Medicare  billing  niunber  for  die 
first  time; 

(ii)  Has  a  master's  degree  in  nursing; 
and 

(iii)  Meets  the  requirements  specified 
in  paragraph  (f)(1)  of  this  section. 

^  A  physician  assistant  must  meet 
all  of  the  following  requirements: 

(1)  Have  graduated  firom  a  physician 
assistant  educational  program  that  is 
accredited  by  the  National  Commission 
on  Accreditation  of  Allied  Health 
Education  Programs; 

(2)  Have  pamed  the  national 
f»itification  examination  of  the  National 
Commission  on  Certification  of 
Physician  Assistants;  and 


(3)  Be  licensed  by  the  State  to  practice 
as  a  physician  assistant. 

PART  401— GENERAL 
ADMINISTRATIVE  REQUIREMENTS 

B.  Part  401  is  amended  as  set  forth 
below. 

1.  The  authority  citationfor  part  401 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1895hh).  Subpart  F  is  also  issued  under  the 
authority  of  the  Federal  Claims  Collection 
Act  (31  U.S.C.  3711). 

§401.128    [Amended] 

2.  In  paragraph  (a)(3),  under  "Region 
IX",  "Trust  Territory  of  Pacific  Islands" 
is  removed,  and  "Northern  Mariana 
Islands"  is  added  after  "American 
Samoa". 

3.  In  paragraph  (b),  the  address 
"Director,  Office  of  Research. 
Demonstrations,  and  Statistics,  CMS, 
Baltimore,  Maryland  21235"  is  revised 
to  read  "Privacy  Officer,  CMS.  7500 
Security  Boulevard,  Baltimore.  MD 
21244-1850",  and  ",  Office  of  Research, 
Demonstrations  and  Statistics",  the 
second  time  it  appears,  is  removed. 

§401.148    [Amended] 

4.  In  §401.148,  the  address  "CMS, 
700  East  High  Rise  Building,  6401 
Security  Boulevard,  Baltimore, 
Maryland  21235,"  is  revised  to  read 
"Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard. 
Baltimore.  MD  21244-1850". 

PART  402— aVIL  MONEY  PENALTIES, 
ASSESSMENTS,  AND  EXCLUSIONS 

C.  Part  402  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  402 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

§402.113    [Amended] 

2.  In  §402.113,  in  paragraph  (c). 
"DAB"  is  revised  to  read  "Diepartmental 
Appeals  Board  (the  Board).". 

PART  403— SPECIAL  PROGRAMS  AND 
PROJECTS 

D.  Part  403  is  amended  as  set  forth 
below. 

1 .  The  authority  citation  for  part  403 
continues  to  read  as  folloMrs: 

Anlfaority:  Sees.  1102  and  1871  of  the 
Social  Seeiirity  Act  (42  U.S.C.  1302  and 
139Shh). 

§403.300    [Amended] 

2.  In  §  403.300.  the  section  heading  is 
revised  to  read  "Basis  and  scope"  ai^ 


the  heading  of  paragraph  (b)  is  revised 
to  read  "Scope". 

§403.302    [Amended] 

3.  In  §  403.302,  the  following  changes 
are  made: 

a.  The  definition  of  "Chief  executive 
officer  of  a  State"  is  removed. 

b.  The  definition  of  "State  system  or 
system"  is  amended  by  placing  a  period 
after  "control  system"  and  removing  all 
that  follows. 

4.  In  §  403.304.  the  following  changes 
are  made: 

a.  The  section  heading  is  revised. 

b.  Paragraph  (a)  is  revised. 

c.  Paragraph  {b)(l)  is  revised. 
The  changes  read  as  follows: 

§403.304    Minimum  requirements  for 
approval  of  a  State  system. 

(a)  Application  and  submission  of 
documentation.  The  State  Governor  or 
his  or  her  designee  is  responsible  for 
submitting  the  application  for  system 
approval  and  any  assurances  and  other 
documentation  required  tmder  this 
subpart. 

(b)  Basis  for  approval:  Specific 
requirements.  (1)  CMS  may  approve  the 
making  of  Medicare  payments  under  a 
State  reimbursement  control  system  if 
CMS  determines  that  the  system  meets 
the  requirements  of  paragraphs  (b)  and 
(c)  and,  if  applicable,  paragraph  (d).  of 
this  section. 

(i)  CMS  evaluates  any  application  for 
approval  of  a  State  system  and  gives  the 
State  notice  of  its  determination  within 
60  days. 

(ii)  CMS  may  reconsider  a  denied 
application  in  accordance  with 
§403.316. 


§§403.312  and  403.314    [Removed] 

5.  §§403.312  and  403.314  are 
removed. 

PART  405-FEDERAL  HEALTH 
INSURANCE  FOR  THE  AGED  AND 
DISABLED 

E.  Part  405  is  amended  as  set  forth 
below. 

1.  In  subpart  C,  the  authority  citation 
is  revised  to  read  as  follows: 

Autfuffity:  Sees.  1102, 1870,  and  1871  of 
the  Social  Security  Act  (42  U.S.C.  1302, 
13g5gg,  and  1395hh),  and  31  U.S.C.  3711. 

2.  hi  §405.400.  the  definition  of 
"Emergency  care  services"  is  removed, 
and  the  definition  of  "Emergency 
services"  is  added  to  read  as  follows: 

§406.400    Definitions. 


!-A /ir-l 
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Emergency  services  has  the  meaning 
given  the  term  in  §  422.113  of  this 
chapter. 

***** 

3.  In  subparts  G  and  H,  the  authority 
citations  are  revised  to  read  as  follows: 

Authority:  Sees.  1102. 1869  and  1871  of 
the  Social  Security  Act  (42  U.S.C.  1302, 
1395frandl395hh). 

4.  In  §405.802,  the  definition  of 
"Assignment"  is  removed. 

§405.855    [Amended] 

5.  In  §405.855,  in  paragraph  (c)(l)(i), 
"DAB"  is  revised  to  read  "Departmental 
Appeals  Board".  • 

§405.857    [Amended] 

6.  In  §405.857,  in  paragraph  (a), 
"DAB",  the  first  time  it  appears,  is 
revised  to  read  "Departmental  Appeals 
Board". 

§405.1875    [Corrected] 

7.  In  §405.1875,  in  paragraph  (a)(2), 
"Attorney  Advisory"  is  corrected  to 
read  "Attorney  Advisor". 

§405.1877    [Amended] 

8.  In  §405.1877,  the  following 
changes  are  made: 

a.  In  paragraph  (b)  "must  file  its 
appeal"  is  revised  to  read  "must  file  the 
civil  action". 

b.  The  heading  of  paragraph  (e)  is 
revised  to  read  "Group  actions.". 

c.  The  heading  of  paragraph  (f)  is 
revised  to  read  "Venue  for  group 
actions.". 

Subpart  U  [Amended] 

9.  In  subpart  U,  the  authority  citation 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1871.  and  1881  of 
the  Social  Security  Act  (42  U.S.C.  1302, 
1395hh,  and  1395qq). 

10.  In  §  405.2401,  the  definitions  of 
"Act".  "Beneficiary",  "Carrier",  "CMS", 
"Covered  services",  "Deductible", 
"Nurse-midwife",  "Nittse  practitioner 
and  physician  assistant",  "Reporting 
period",  and  "Secretary"  are  retnoved, 
and  the  definition  of  "Physician"  is 
revised  to  read  as  follows: 

§  405.2401    Scope  and  definitions. 

•        •        •        •        • 

'  Physician  includes  residents  who 
meet  the  definition  of  §  415.152  of  this 
chapter  and  meet  the  requirements  of 
§  415.206(b)  of  this  chapter  for  payment 
under  the  physician  fee  schedule. 


PART  406— HOSPITAL  INSURANCE 
ELIGIBILITY  AND  ENTITLEMENT 

F.  Part  406  is  amended  as  set  forth 
below. 


1.  The  authority  citation  for  part  406 
continues  to  read  as  follows: 

Autfaiority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  In  §406.21,  paragraph  (f)(1)  is 
revised  to  read  as  follows: 

§406.21    individual  enroiiment 

***** 

(f)  Transfer  enrollment  period  for 
HMO  and  CMP  enroUees.  (1) 
Applicability.  This  paragraph  applies  to 
an  enroUee  of  an  HMO  or  CMP  that  has 
a  contract  with  CMS  under  subpart  L  of 
part  417  of  this  chapter. 


PART  409— HOSPITAL  INSURANCE 
BENEFITS 

G.  Part  409  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  409 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

§409.3    [Amended] 

2.  In  §409.3,  the  definition  of 
"Covered"  is  removed. 

§409.60    [Amended] 

3.  In  §409.60,  in  paragraph  (c), 
"405.330",  wherever  it  appears,, is 
revised  to  read  "§  411.400". 

PART  410-SUPPLEMENTARY 
MEDICAL  INSURANCE  (SMI) 
BENEFtrS 

H.  Part  410  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  410 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
139&hh  unless  otherwise  indicated). 

§410.1    [Amended] 

2.  In  §  410.1 ,  paragraph  (b), 
"copayment"  is  revised  to  read 
"coinsiutmce",  and  "subpart  C  of  part 
405"  is  revised  to  read  "part  411". 

3.  In  §410.2,  the  definition  of 
"nominal  charge  provider"  is  revised  to 
read  as  follows: 

§410.2    Definitions. 

***** 

Nominal  charge  provider  has  the 
meaning  given  the  term  in  §  409.3  of 
this  chapter. 


§410.32    [Amended] 

4.  In  §410.32,  in  paragraph  (d)(1). 
"RPCH"  is  revised  to  read  "CAH". 


§410.50    [Amended] 

5.  In  §410.50,  in  paragraph  (b),  the 
word  "independent"  is  removed  and 
"subpart  M  of  part  405  of  this  chapter.  "- 
is  revised  to  read  "part  493  of  this 
chapter.". 

§410.58    [Amended] 

6.  In  §410.58,  the  following  changes 
are  made: 

a.  In  paragraph  (a)(1),  "as  defined  in 
§491.2  of  this  chapter,"  is  removed. 

b.  In  paragraph  (a)(2),  "as  defined  in 
§417.416"  is  revised  to  read  "who  has 
the  qualifications  specified  in 

§  417.416(d)(2)". 

7.  In  §410.62.  the  following  changes 
are  made: 

a.  Paragraph  (a)(2)(i)  is  revised  to  read 
as  set  forth  below. 

b.  hi  paragraph  (a)(2)(iii),  "§410.63" 
is  revised  to  read  "§  424.24". 

§410.62    Outpatient  speecfi  patttotogy 
services:  Conditions  and  exclusions. 

(a)*  *  • 

(2)*  *  ' 

(i)  Is  established  either  by  a  physician 
or  by  the  speech  pathologist  who  will 
provide  the  services  to  the  particidar 
individual; 
***** 

8.  Section  410.69  is  revised  to  read  as 
follows: 

§410.89    Services  of  a  certified  registered 
nurse  artestttetist  or  an  anesttteslologist 
assistant 

Medicare  Part  B  pays  for  anesthesia 
services  and  related  care  furnished  by  a 
certified  r^stered  nurse  anesthetist  or 
an  anesthesiologist  assistant  who — 

(a)  Is  legally  authorized  to  perform  the 
services  by  the  State  in  which  he  or  she 
performs  them;  and 

(b)  Meets  the  qualifications  specified 
in  §  400.210  of  this  chapter. 

§410.74    [Amended] 

9.  In  §410.74,  the  following  changes 
are  made: 

a.  In  paragraph  (a)(2)(i),  "paragraph 
(c)  of  this  section"  is  revised  to  read 
"§400.210  of  this  chapter". 

b.  Paragraph  (c)  is  removed  and 
reserved. 

10.  In  §410.75,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  41 0.75    Nurse  practitioner's  aervlces. 

*****       * 

(b)  Qualifications.  For  Medicare  Part 
B  coverage  of  his  or  her  services,  a  niuie 
practitioner  must  meet  one  of  the 
requirements  specified  in  §  400.210(f)  of 
this  chapter. 
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PART  41 1— EXCLUSIONS  FROM 
MEDICARE  AND  LIMITATIONS  ON 
MEDICARE  PAYMENT 

I.  Part  411  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  411 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

1411.6    [AmMidMl]  I 

2.  hi  §411.6,  in  paragrapli  (b)(4).  "(as 
defined  in  §409.3  of  this  chapter)"  is 
removed. 

1411.15    [AmandMl]  j 

3.  In  §411.15,  the  following  changes 
are  made: 

a.  hi  paragraph  (m)(l),  "(as  defined  in 
§409.3  of  this  chapter)"  is  removed. 

b.  Paragraph  (m](3)(vi)  is  revised  to   • 
read  "Services  of  a  certified  registered 
nurse  anesthetist  or  of  an 
anesthesiologist's  assistant.". 

PART  412-PROSPECTlVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES 

J.  Part  412  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

f412J0    [AmMidwq  ^ 

2.  In  §412.50.  in  paragraph  (c).  "(as 
defined  in  §409.3  of  this  chapter)"  is 
removed. 

H412.63  and  412.210    [Ammttod] 

3.  hi  §  412.63(b)(3)  and 

§  412.210(b)(2).  the  address  "CMS,  East 
High  Rise  Biiilding.  Room  132,  6325 
Security  Boulevard,  Baltimore. 
Maryland.  21207"  is  revised  to  read 
"Centers  for  Medicare  &  Medicaid 
Services,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850". 

f412.10e    [AmMNtod] 

4.  In  §412.1D8,  paragraph  (a)(l)(i).  "as 
defiUed  in"  is  revised  to  read  "as 
determined  imder". 

5.  In  §412.113.  in  paragraph 
(c)(2)(i)(B).  the  first  sentence  is  revised 
to  read  as  follows: 

1412.113    Other  paymMits. 

•        •        •        •        * 

(c)*  •  • 
(2)  •   •  • 

(i)  *  *  * 

(B)  The  hospital  must,  as  of  January 
1. 1988,  have  employed  or  contracted 
with  a  certified  registered  nurse 
anesthetist  or  an  anesthesiologist's 


assistant  to  perform  anesthesia  services 
in  that  hospital. 


PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END^TAGE  RENAL  DISEASE 
SERVICES;  PROSPECTIVELY 
DETERMINED  PAYMENT  RATES  FOR 
SKILLED  NURSING  FACILITIES 

K.  Part  413  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102. 1861(v)(l)(A),  and 
1871  of  the  Social  Security  Act  (42  U.S.C. 
1302, 1395x(v)(l)(A),  and  139Shh). 

§413.20    [Amended] 

2.  In  §  413.20,  in  paragraph  (c) 
introductory  text,  "proAader  of  services 
(as  defined  in  §400.202  of  this  chapter)" 
is  revised  to  read  "provider". 

f  41 3.53    [Amended] 

3.  hi  §  413.53,  in  the  table  for  Hospital 
K,  "ICF-type",  wherever  it  appears,  is 
revised  to  read  "NF-type". 

PART  414— PAYMENT  FOR  PART  B 
MEDICAL  AND  OTHER  HEALTH 
SERVICES 

L.  Part  414  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  414 
continues  to  read  as  follows: 

Authority:  Sees.  1102, 1871,  and  1881(b)(1) 
of  the  Social  Security  Act  (42  U.S.C.  1302, 
1395hh.  and  1395iT(b)(l)). 

§414.2    [Amended] 

2.  In  §414.2,  the  following  changes 
are  made: 

a.  The  definitions  for  CVand  FY*  are 
removed. 

b.  In  paragraph  (3)  of  the  definition  of 
"Physician  services",  remove  "of 
services  as  defined  in  §40d.202  of  this 
chapter". 

PART  416— AMBULATORY  SURGICAL 
SERVICES 

M.  Part  416  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  416 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

S416.42    [Amended) 

2.  hi  §416.42,  in  paragraph(b)(2).  "as 
defined  in  §  410.68(b)  of  this  chapter"  is 
removed. 

f416.61    [Amended] 

3.  hi  §416.61.  m  paragraph  (b). 
"include  items  and  services"  is  revised 


to  read  "include  services",  and  "ojf  part 
405"  is  removed. 

PART  417— HEALTH  MAINTENANCE 
ORGANIZATIONS,  COMPETITIVE 
MEDICAL  PLANS.  AND  HEALTH  CARE 
PREPAYMENT  PLANS 

N.  Part  417  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  417 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh),  sees.  1301, 1306,  and  1310  of  the 
Public  Health  Service  Act  (42  U.S.C.  300e, 
300e-5,  and  300e-9);  and  31  U.S.C.  9701. 

§417.1    [Amended] 

2.  In  §41^.1,  the  fc^owing  changes 
are  made: 

a.  The  definitions  of  "Secretary"  and 
"Significant  business  transaction"  are 
removed. 

b.  In  the  definition  of  "Furnished", 
"maid"  is  corrected  to  read  "made",  and 
"dierctly"  is  corrected  to  read 
"directly". 

§417.101    [Amended] 

3.  In  §417.101,  in  paragraph  (c), 
"§§417.168  and  417.169."  is  revised  to 
read 

"§  417.142(g)  and  (h).". 

4.  In  §  417.126.  the  following  changes 
are  made: 

a.  In  paragraph  (b)(1).  "(as  defined  in 
paragraph  (c)  of  this  section)"  is  revised 
to  read  "(as  defined  in  §  400.200  of  this 
chapter)". 

b.  Paragraph  (c)  is  revised  to  read  as 
set  forth  below. 

c.  Paragraphs  (d)  and  (e),  the  first  time 
they  appear,  are  removed. 

§  41 7.1 26    Recordkeeping  and  reporting 
requirements. 

«        •        *        •        * 

[cy  Business  transaction  defined.  As 
used  in  paragraph  (b)  of  this  section,  a 
business  transaction  is  any  of  the 
following  kinds  of  transactions: 

(1)  Sale,  exchange,  or  lease  of 
property. 

(2)  Goods,  services,  or  fecilities 
furnished  for  a  monetary  consideration, 
including  management  services  but  not 
including — 

(i)  Salaries  paid  to  employees  for 
services  performed  in  the  normal  course 
of  their  emplojnnent;  or 

(ii)  Health  services  furnished  to  the 
HMO's  enrollees  by  hospitals  and  other 
providers  and  by  HMO  staff,  medical 
groups.  IPAs.  or  any  combination  of 
Qiese  entities. 
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§417.143    [Amended] 

5.  In  §  417.143,  in  paragraph  (b)(2), 
"417.168  and  427.169  of  subpart  F."  is 
revised  to  read  "§  417.142(g)  and  (h).". 

Subpart  E  [Removed] 

6.  Subpart  E.  consisting  of  §§  417.150 
through  417.159,  is  removed  and 
reserved. 

§417.404    [Amended] 

7.  In  §417.404,  in  paragraph  (a)(1), 
"§  117.142"  is  revised  to  read 
"§417.142". 

§417.416    [Amended] 

8.  In  §417.416,  in  paragraph 
(d){l),"{as  defined  in  §491.2  of  this 
chapter)"  is  removed. 

§417.602    [Removed] 

9.  §417.602  is  removed. 

§417.604    [Amended] 

10.  hi  §417.604,  in  paragraph  (b)(3), 
the  parenthesis  preceding 
"§427.440(b)(i2)"  is  moved  to  precede 
"under". 

§§417.646, 417.658.  and  417.690 
[Amended] 

11.  in  §417.646  introductory  text, 
§417.658,  and  §  417.690(c),  "final  and 
binding"  is  revised  to  read  "binding". 

§417.800    [Amended] 

12.  In  §  417.800,  the  definition  of 
"Medicare  enroUee"  is  removed. 

PART  418— HOSPICE  CARE 

0.  Part  418  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  418 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

§418J    [Amended] 

2.  In  §  418.3,  the  definition  of 
"Physician"  is  removed. 

f4t8J8    [Amended] 

3.  In  418.98(b)(2),  "An  ICF"  is  revised 
to  read  "An  NF". 

§418.202    [AmendMQ 

4.  In  §418.202.  in  paragraph  (c).  "as 
defined  in  §410.20  of  this  chapter"  is 
removed. 

PART  420-PROGRAM  INTEGRITY: 


P.  Part  420  is  amended  as  set  fcHth 
below. 

1.  The  authority  citation  for  part  420 
continues  to  read  as  follows: 

Aothority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 


2.  §420.200  is  revised  to  read  as 
follows: 

§  420.200    Basis,  scope,  and  appiicability. 

(a)  Basis  and  scope.  This  subpart  is 
based  on  sections  1124. 1124A,  1126, 
and  1861(v)(ljri)  of  the  Act.  It  sets  forth 
requirements  for  providers.  Part  B 
suppliers,  health  maintenance 
organizations,  and  intermediaries  and 
carriers  to  disclose  information  about 
the  following  matters  and  persons. 

(1)  The  hiring  of  an  intermediary's 
former  employees  by  a  provider. 

(2)  Any  person  who — 

(i)  Has  an  ownership  or  control 
interest  in  the  provider  or  supplier  or 
serves  as  the  agent  or  managing 
employee  of  the  provider  or  supplier; 

(ii)  Has  been  convicted  of  a  criminal 
offense,  subjected  to  a  civil  money 
penalty,  or  excluded  from  the  program, 
as  a  result  of  any  activities  related  to 
involvement  in  Medicare,  Medicaid,  the 
Maternal  and  Child  Health  program 
under  title  V  of  the  Act,  or  the  Social 
Services  program  imder  title  XX  of  the 
Act,  at  any  time  since  the  inception  of 
these  programs;  or 

(iii)  Has  an  ownership  or  control 
interest  in,  or  is  the  agent  or  managing 
employee  of,  an  entity  that  has  been 
sanctioned  as  described  in  paragraph 
(a)(2)(ii)  of  this  section. 

(3)  Significant  business  transactions 
between  the  provider  or  supplier  and 
any  subcontractor  or  wholly  owned 
supplier. 

(b)  Applicability.  The  following  are 
subject  to  the  requirements  of  this 
subpart  as  disclosing  entities: 

(1)  A  provider  of  services  as  defined 
in  section  1861(u)  of  the  Act  or  a  Part 
R  supplier. 

(2)  A  clinical  laboratory. 

(3)  A  renal  disease  facility. 

(4)  A  nual  health  clinic. 

(5)  A  Federally  qualified  health 
center. 

(6)  A  health  maintenance  organization 
as  defined  in  section  1301(a)  of  the  PHS 
Act. 

(7)  A  Medicare  intermediary  or 
carrier. 

(8)  A  Medicare+Choice  organization, 
as  defined  in  section  1859  of  the  Act. 

(9)  A  managed  care  entity  as  defined 
in  section  1932  of  the  Act. 

3.  In  §420.201,  the  following  changes 
are  made: 

a.  The  definition  of  "Significant 
business  transaction"  is  removed. 

b.  The  definitions  of  "Disclosing 
entity",  "Other  disclosing  entity", 
"Indirect  ownership  interest"  and 
"Ownership  interest"  are  revised  and 
the  newly*  revised  definition  of  Other 
disclosing  entity  is  transferred  to  proper 
alphabetical  order,  to  read  as  follows: 


§420.201    Definitions. 

***** 

Disclosing  entity  means  any  of  the 
entities  specified  in  §420. 200(b). 

Indirect  ownership  interest  means  an 
ownership  interest  in  an  entity  that  has 
a  direct  or  indirect  ownership  interest  in 
a  disclosing  entity. 
*        *        *        *        * 

Other  disclosing  entity  means  any 
entity  (other  than  an  individual 
practitioner  or  group  of  practitioners) 
that— 

(1)  Is  not  listed  in  §  420.200  (b)  and 
does  not  participate  in  Medicare;  but 

(2)  Is  requirea  to  disclose  ownership 
and  control  information  because  it 
furnishes  health-related  services  under 
any  of  the  programs  established  undqr 
title  V,  XIX,  or  XX  of  the  Act.  or  serves 
as  a  Medicaid  fiscal  agent.* 
***** 

Ownership  interest  means  the 
possession  of  equity  in  the  capital,  the 
stock,  or  the  profits  of  a  disclosing 
entity. 


§420.301    [Amended] 

4.  hi  §  420.301.  the  defihition  of 
"Provider"  is  removed. 

PART  421— INTERMEDIARIES  AND 
CARRIERS 

Q.  Part  421  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  421 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C  1302  and 
1395hh). 

§§421.1  and  421 .3    [ReviMd] 

2.  §§421.1  and  421.3  are  revised  to 
read  as  follows: 

§  421 .1    Basis  and  scope. 

(a)  Basis.  (1)  This  part  is  based  on  the 
indicated  provisions  of  the  following 
sections  of  the  Act: 

1124 — Requirements  for  disclosure  of 
certain  information. 

1816  and  1842 — Use  of  organizations 
and  agencies  to  make  Medicare 
payments  to  providers  and  suppliers  of 
covered  services. 

(2)  Section  421.118  is  also  based  on 
42  U.S.C.  1395b-l(a){l)(F),  which 
authorizes  demonstration  projects 
involving  intermediary  agreements  and 
carrier  contracts. 

(b)  Scope.  This  part  sets  forth — 

(1)  The  procedures  for  selecting 
intermediaries  and  carriers; 

(2)  The  requirements  for  approval  of 
intermediary  agreements  and  carrier 
contracts; 

(3)  The  functions  that  intermediaries 
and  carriers  are  required  to  perform; 
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(4)  The  criteria  for — 

(i)  Evaluating  intennediary  and  carrier 
performance; 

(ii)  Designating  intermediaries  and 
carriers  to  serve  a  class  of  providers  on 
a  regional  or  national  basis;  and 

(iii)  Assigning  and  reassigning 
providers  or  suppliers  to  particular 
intermediaries.  j 

(5)  CMS's  authority  to  perforin  certain 
functions  directly  or  by  contract;  and 

(6)  The  appeal  rights  of  intermediaries 
and  carriers  dissatisfied  with  specified 
adverse  actions. 

I421J    Daflnition.  I 

For  purposes  of  designation  of 
intermediaries  (§421.117)  and 
application  of  performance  criteria  and 
standards  (§§  421.120  and  421.122) 
"intermediary"  includes  a  Blue  Cross 
plan  that  has  entered  into  a  Q^S- 
approved  subcontract  with  the  Blue 
dross  and  Blue  Shield  Association  to 
perform  intennediary  functions. 

PART  422— MEDICARE4CHOICE 
PROGRAM 

R.  Part  422  is  amended  as  sat  forth 
below.  j 

1.  The  authority  citation  for  part  422 
continues  to  read  as  follows: 

Authority:  Secs.1102. 1851  through  1857, 
1859,  and  1871  of  the  Social  Security  Act  (42 
U.S.C.  1302, 1395W-21  through  1395w-27, 
and  1395hh). 

f  422.500    [AmwMtod] 

2.  hi  §  422.500,  the  definition  of 
"Significant  business  transaction"  is 
removed. 

{422.502    [Amemtod] 

3.  hi  paragraph  (b)(3)(v).  "DAB"  is 
revised  to  read  "Departmental  Appeals 
Board". 

PART  424— COMOmONS  FOR 
HEDICARE  PAYMENT 

S.  Pvt  424  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  424 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 


i424J    [AiMiidadl 

2.  hi  §  424.3.  the  definition  of  "ICD- 
9-CM"  is  removed. 

1424.20    (AiMnciMq 

3.  hi  §  424.20(e)(2),  "neither  of  whom 
has"  is  revised  to  read  "who  does  not 
have". 


PART  430— GRANTS  TO  STATES  FOR 
MEDICAL  ASSISTANCE  PROGRAMS 

Part  430  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

§430.25    [Amended] 

2.  hi  §  430.25(c)(2),  "SNF,  ICF,  or  ICF/ 
MR"  is  revised  to  read  "NF  or  ICF/MR". 

§430.30    [Amended] 

3.  hi  §  430.30(e),  the  language 
following  "under  this  subpart:"  is 
revised  to  read  as  follows: 

§430.30    Grants  procedures. 

***** 

(e)  *  *  * 

§  74.12 — Forms  for  applying  for  HHS 
financial  assistance. 

§  74.23 — Cost  sharing  or  matching. 

§  74.25 — Revision  of  budget  and 
program  plans. 

§  74.52 — Financial  reporting. 

§430.62    [Amended] 

4.  hi  §  430.62,  the  name  and  address 
"Docket  Clerk,  Hearing  Staff,  Bureau  of 
Eligibility,  Reimbursement,  and 
Coverage,  300  East  High  Rise,  6325 
Security  Boulevard,  Baltimore, 
Maryland  21207.  Telephone:  (301)  594- 
8261"  is  revised  to  read  "Centers  for 
Medicare  &  Medicaid  Services,  Office  of 
Hearings,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850". 

PART  431— STATE  ORGANIZATION 
AND  GENERAL  ADMINISTRATION 

U.  Part  431  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  431 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Throughout  this  subpart  E,  all 
references  to  "skilled  nursing  facility" 
are  removed. 

§431S7    [Amended] 

3.  In  §  431.57,  the  following  changes 
are  made: 

a.  hi  paragraphs  (b)  and 
(c),"subchapter"  is  revised  to  read 
"chapter". 

b.  hi  paragraph  (e),  "of  this  part"  is 
removed. 

§431.200    [AmMided] 

4.  ha  §431.200,  remove  "skilled 
nursing  facilities  and". 

§431.201    [Amended] 

5.  In  §431.201: 

a.  In  the  definition  of  "Action", 
remove  "skilled  nursing  Ikcilities  and". 


b.  The  definition  of  "Date  of  action" 
is  removed. 

§431.206    [Amended] 

6.  In  §431.206,  in  paragraph  (c)(3), 
remove  "a  skilled  nusring  facility  or". 

§431.210    [Amended] 

7.  In  §431.210,  in  paragraph  (a), 
remove  "State,  skilled  nursing  facility, 
or  nursing  facility"  and  add  in  its  place 
"State  or  nursing  facility". 

8.  Section  431.211  is  revised  to  read 
as  follows: 

§431.211    Advance  notice. 

Except  as  permitted  under  §§  431.213 
and  431.214,  the  State  or  local  agency 
must  mail  the  notice  required  under 
§  431.206(c)(2)  through  (c)(4)  at  least  10 
days  before  the  intended  effective  date 
of  the  action.  , 

9.  In  §  431.213,  the  following  changes 
are  made: 

a.  The  introductory  text  and 
paragraph  (h)  we  revised  to  read  as  set 
forth  below. 

b.  Remove  the  semicolons  at  the  end 
of  paragraphs  (a)  through  (g)  and  add 
periods  in  their  place,  and  remove  the 
"or"  after  paragraph  (g). 

§431.213    Exceptions  to  advance  notice 
requirements. 

The  agency  may  mail  the  notice  no 
later  than  the  effective  date  of  the  action 
or  the  date  of  the  determination,  as 
applicable,  under  any  of  the  following 
circumstances: 
*        *        *        •        * 

(h)  The  discharge  or  transJFer  of  the 
recipient  will  be  effective  in  less  that  10 
days  and  the  timing  exception  of 
§  483.12(a)(5)(ii)  of  this  chapter  applies. 

10.  In  §431.214,  the  introductory  text 
is  revised  to  read  as  follows: 


§431.214 
fraud. 


in 


of  probable 


The  agency  may  shorten  the  pmiod  of 
advance  notice  to  5  days  before  the 
effective  date  of  the  action  or  the  date 
of  the  determination,  as  applicable,  if — 


§431.220    (AmwMledl 

11.  In  §431.220.  in  paragraph  (a)(3), 
remove  "skilled  nursing  finality  or". 

§431.241    [AmwMlad] 

12.  In  §431.241.  in  paragraph  (c), 
remove  "skilled  nursing  facility  or". 

§431.242    {Amended] 

13.  hi  §431.242.  in  paragraph  (a)(2), 
remove  "sldlled  nursing  facility". 

14.  In  §  431.610,  the  following 
dianges  are  made: 

a.  hi  paragraph  (g)(1),  "subchapter"  is 
revised  to  read  "chapter". 
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b.  Paragraph  (g)(3)  is  revised  to  read 
as  follows: 

§431.610    Relations  with  standard-setting 
and  survey  agencies. 

***** 
(gj  *  *  * 

(3)  Have  qualified  personnel  perform 
on-site  inspections  at  least  once  during 
each  certification  period,  or  more  often 
if  there  is  a  compliance  question. 

***** 

15.  In  §  431.620,  paragraph  (b)  is 
revised  to  read  as  follows: 

§431.620  .Agreement  with  State  mental 
health  authority  or  mental  institutions. 

***** 

(b)  Definition.  Institution  for  mental 
diseases  (JMD)  has  the  meaning  given 
the  term  in  §  400.203  of  this  chapter. 


§431.701    [Amended] 

16.  hi  §431.701,  the  foUowmg 
changes  are  made: 

a.  Under  the  definition  of  "Nursing 
home",  paragraphs  (a)  and  (b)  are 
redesignated  as  paragraphs  (1)  and  (2). 

b.  In  newly  designated  paragraph  (2), 
"subchapter"  is  revised  to  read 
"chapter". 

17.  In  §  431.804,  the  definitions  of 
"active  case"  and  "administrative 
period"  are  revised  to  read  as  follows: 

§431.804    Definitions. 

***** 

Active  case  means  an  individual  or 
family  that  the  State  agency  has 
determined  to  be  currently  eligible  for 
Medicaid. 

Administrative  period  means  the  2- 
month  period  (review  month  and 
preceding  month)  during  which  a  case 
error  is  not  cited  for  the  State  agency's 
failure  to  take  any  action  required  by  a 
change  in  case  circumstances. 


PART  433-8TATE  HSCAL 
ADMINISTRATION 

V.  Part  433  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  433 
is  revised  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

§433.1    [Ramowsdl 

2.  §433.1  is  removed. 

3.  In  subpart  A,  a  new  §  433.5  is 
added,  to  read  as  follows: 


the  basis  for  general  administrative 
requirements  such  as  those  for 
accounting  systems,  cost  allocation, 
reporting,  and  the  handling  of  checks 
that  are  imcashed  or  canceled. 

(b)  Scope.  This  subpart  sets  forth  the 
conditions  for,  and  the  rates  of,  FFP  and 
the  general  administrative  requirements 
related  to  the  State's  fiscal  activities. 

4.  Section  433.111  is  amended  to 
revise  the  section  heading  and 
paragraph  (b)  to  read  as  follows: 

§433.111    Terminology. 

***** 

(b)  Mechanized  claims  processing  and 
information  retrieval  system  or  system 
means  the  system  of  hardware  and 
software  used  to  process  Medicaid 
claims  and  to  produce  and  retrieve 
services  utiUzation  and  management 
information  required  by  the  Medicaid 
single  State  agency  and  the  Federal 
Government  for  program  administration 
and  auditing. 

(1)  The  claims  are  bom  providers  of 
medical  care  and  services  furnished  to 
recipients  under  the  Medicaid  program. 

(2)  The  system  consists  of  the 
following: 

(i)  Required  subsystems  specified  in 
the  State  Medicaid  Manual. 

(ii)  Required  changes  to  the  required 
system  or  subsystem,  published  in 
accordance  with  §  433.123,  and 
specified  in  the  State  Medicaid  Manual. 

(iii)  System  enhancements  approved 
by  CMS. 

(3)  Eligibility  determination  systems 
are  not  part  of  the  claims  processing  and 
information  retrieval  system  or 
enhancements  to  that  system. 

5.  In  §  433.304.  the  following  changes 
are  made: 

a.  The  definitions  of  "Provider"  and 
"Recoupment"  are  removed. 

b.  The  definitions  of  "Abuse", 
"Fraud",  "Overpayment",  and  "Thurd 
party"  are  revised:  and  a  definition  of 
"Sixty-day  period"  is  added  to  read  as 
set  forth  below. 


§433J 

(a)  Basis.  Most  of  the  sections  in  this 
sul^art  identify  the  statutory  provisions 
on  which  the  rules  are  based.  Certain 
portfons  of  section  1902(a)  of  the  Act  are 


§433.304 

Abuse  has  the  meaning  given  the  term 
in  §455.2  of  this  chapter. 

***** 

Fraud  has  the  meaning  given  the  t«m 
in  §  455.2  of  this  chapter. 

Overpayment  means  the  portion  of  a 
Medicaid  pajrment  to  a  provider — 

(1)  That  is  in  excess  of  the  amount 
allowable  for  the  services  imder  section 
1902  of  the  Act  and  implementing 
regulations;  and 

(2)  That  must  be  refunded  to  CMS  by 
the  State  under  section  1903  of  the  Act 
and  this  subpart 

•        *        •        •        •  / 

Sixty-day  period  means  the  60 
calendar  days  immediately  following 


discovery  of  an  overpayment,  allowed 
for  the  State  agency  to  recover  or  seek 
to  recover  the  overpayment. 

Third  party  has  the  meaning  given  the 
term  m§  433.136. 

PART  434— CONTRACTS 

W.  Part  434  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  434 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

§434.2    [Corrected] 

2.  hi  §  434.2,  the  definition  of 
"Prepaid  health  plan",  "Medical 
agency"  is  corrected  to  read  "Medicaid 
agency". 

§434.6    [Amended] 

3.  hi  §  434.6(a)(1),  "appendix  G;"  is 
revised  to  read  "appendix  A;". 

§434.21    [AnwndMl] 

4.  In  §  434.21(b)(3),  "Skilled  nursing 
facility  (SNF)  services"  is  revised  to 
read  "Nursing  facility  services". 

PART  440— SERVICES:  GENERAL 
PROVISIONS 

X.  Part  440  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  440 
continues  to  read  as  follows: 

Authoritjr:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

§440.10    [Amended] 

2.  hi  §  440.10(b),  "SNF  and  ICF 
services"  is  revised  to  read  "NF 
services". 

3.  In  §  440.20,  the  following  changes 
are  made: 

a.  The  introductory  text  of  paragraph 
(b)  and  paragraph  (b)(1)  are  revised  to' 
read  as  set  forth  below. 

b.  In  paragraph  (b)(2),  "(as  defined  in 
§§  405.2401  and  491.2  of  this  chapter)" 
is  removed. 

c.  In  paragraph  (c),  second  sentence, 
"fumishd"  is  ovrected  to  read 
"fiimished". 


§440.20   OuliMliMif  hospital 
rural  health  clinic 


(b)  J?ura7  health  clinic  services  means 
the  following  services  when  they  are 
furnished  by  a  rural  health  clinic  that 
has  been  cwtified  in  accordance  with 
part  491  of  diis  chapter,  and  by 
practition«s  who  are  acting  within  the 
scope  of  their  practice  under  State  law 
and  who  meet  the  conditions  specified 
in  this  paragraph: 
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(1)  Services  furnished  by  a  physician 
in  the  clinic  and  services  furnished 
away  from  the  clinic  if  the  physician's 
contract  with  the  clinic  so  provides. 

4.  In  §440.40.  paragraph  (a)  is  revised 
to  read  as  follows:  i 


f  440.40    Nursing  fMilitifserviCM  for 
toMNvidiMte  age  21  or  older  (other  than 
I  in  institutions  for  msntal 
s).  EPSOT.  and  family  planning 
I  and  supplies. 

(a)  Nursing  facility  services.  (1) 
"Nursing  facility  services  for 
individuals  age  21  or  older  other  than 
services  in  an  institution  for  mental 
disease"  means  inpatient  care  that 
meets  the  requirements  of  paragraphs 
(aK2)  and  (a)(3)  of  this  section  and 
includes  the  following: 

(i)  Skilled  nursing  care  and  related 
services  for  residents  who  require 
medical  or  nursing  care. 

(ii)  Rehabilitation  services  for  the 
rehabilitation  of  injured,  disabled,  or 
sick  persons. 

(iii)  Health  related  care  and  services 
for  individuals  who,  because  of  their 
mental  or  physical  condition,  require, 
on  a  regular  basis,  services  that — 

(A)  Are  above  the  level  of  room  and 
board;  and 

(B)  Miwt  be  made  available  on  an 
inpatient  basis. 

(2)  The  services  must  be  ordered  by, 
and  furnished  imder  the  direction  of,  a 
physician. 

(3)  The  services  must  be  provided  by 
one  of  the  following: 

(i)  A  fedlity  or  distinct  part  of  a 
facility  that  is  certified  as  meeting  the 
requirements  for  participation  that  are 
set  forth  in  subpart  B  of  part  483  of  this 
chapter. 

(ii)  If  specified  in  the  State  plan,  a 
swing-bed  hospital  that  has  C^S 
approval  to  funiish  SNF  services  under 
Medicare. 

(iii)  Any  facility  located  on  an  Indian 
reservation  if  the  facility  is  certified  by 
the  Secretary  as  meeting  the 
requirements  of  subpart  B  of  part  483  of 
this  chapter. 


S  440.50    [Amended] 

5.  In  paragraph  (a)  introductory  text, 
"skilled"  and  "by  a  physician"  are 
removed. 

6.  In  §  440.70.  paragraph  (c)  is  revised 
to  read  as  follows: 


1440.70   Homeheetth 


(c)  Services  furnished  to  a  recipient 
whose  place  of  residence  is  a  hospital  or 
a  nursing  facility  are  not  "home  health 
services".  However,  home  health 
services  may  be  furnished  to  residents 


of  an  ICF/MR  if  they  are  services  other 
than  those  required  imder  subpart  I  of 
part  483  of  this  chapter.  For  example,  a 
registered  nurse  may  provide  short-term 
care  for  a  recipient  in  an  ICF/MR  to 
avoid  having  to  transfer  the  recipient  to 
a  nursing  facility. 


S  440.80    [Amended] 

7.  In  §  440.80(c)(3),  "A  skilled  nursing 
facility"  is  revised  to  read  "A  nursing 
facility". 

8.  In  §440.140,  the  following  changes 
are  made: 

a.  The  section  heading  is  revised  to 
read  as  follows:  "§440.140  Inpatient 
hospital  services  and  nursing  facility 
services  for  individuals  age  65  or  older 
in  institutions  for  mental  diseases." 

b.  In  paragraph  (a),  introductory  text, 
"(b),  (c),  and  (e)"  is  removed. 

c.  In  paragraph  (a)(2),  "subpart  H  of 
is  removed. 

§440.165    [Amended] 

9.  Section  440.165  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

S440.165    Nurse^idwife  service. 

***** 

(b)  "Niuse-midwife"  means  a 
registered  professional  mase  who  meets 
the  appUcable  qualifications  set  forth  in 
§  400.210(b)  of  this  chapter. 

§440.166    [Amended] 

10.  In  §440.166,  in  paragraph  (d), 
"this  subchapter."  is  revised  to  read 
"this  chapter.". 

§440.220    [Amended] 

11.  In  §440.220,  in  paragraph  (a)(3), 
"skilled"  is  removed. 

§440J2S0    [Amended] 

12.  In  §440.250,  the  following 
changes  are  made: 

a.  In  paragraph  (a),  "skilled  niusing 
facility  services"  is  revised  to  read 
"nursing  facility  services". 

b.  In  paragraph  (m),  "(as  defined  in 
§  440.255)"  is  removed. 

13.' Paragraph  (b)(1)  is  revised  to  read 
as  follows: 

§440.255    Umited  services  available  to 
certain  aliens. 

***** 

(b)*  *  * 

(1)  Emergency  services  as  defined  in 
§  447.53(b)  of  this  chapter. 


PART  441— SERVICES: 
REQUIREMENTS  AND  UMTS 
APPLICABLE  TO  SPECIFIC  SERVICES 

Y.  Part  441  is  amended  as  set  forth 
below. 


1.  The  authority  citation  for  part  441 
continues  to  read  as  follows: 

Authority:  Section  1102  of  the  Social 
Security  Act  (42  U.S.C.  1302). 

§441.1    [Amended] 

2.  In  §441.1,  the  following  changes 
are  made: 

a.  The  word  "subchapter",  wherever 
it  appears,  is  revised  to  read  "chapter". 

b.  Revise  "intermediate  care  facility 
services  for  the  mentally  retarded"  to 
read  "nursing  facilities  and  intermediate 
care  facilities  for  persons  with  mental 
retardation". 

§441.15    [Amended] 

3.  In  §  441.15,  the  following  changes 
are  made: 

a.  In  the  introductory  text,  the  word 
"subchapter"  is  revised  to  read 
"chapter". 

b.  In  paragraph  (b)(2),  "skilled"  and 
"individuals;"  are  removed. 

c.  In  paragraph  (b)(3),  "skilled  niu^ing 
facility"  is  revised  to  read  "niusing 
facility". 

4.  Section  441 . 1 7  is  revised  to  read  as   - 
follows: 

§441.17    Laboratory  services. 

(a)  The  plan  must  provide  for 
payment  for  laboratory  services  as 
defined  in  §440.30  of  this  chapter,  S 
they  are  furnished  by  entities  that  meet 
the  following  additional  requirements, 
as  appropriate: 

(1)  For  hospital-based  laboratories,  the 
requirements  of  §  482.27  of  this  chapter. 

(2)  For  services  furnished  by  rural 
health  clinics,  the  requirements  of 

§  491.9(c)(2)  of  this  chapter. 

(3)  For  NF-based  laboratories,  the 
reqiiiiements  of  §483.75(j)  of  this 
chapter 

(b)  Laboratory  records  must  contain 
the  name  (or  other  identifier  approved 
by  the  Medicaid  agency)  of  the  person 
firom  whom  the  specimen  was  taken. 

§441.100    [Amended] 

5.  In  §  441.100,  ",  skilled  nursing 
services,  and  intermediate  care  facility 
services"  is  revised  to  read  "and  nursing 
facility  services". 

§441.150    [Amended] 

6.  In  §441.150,  "subchapter"  is 
revised  to  read  "chapter". 

§441.152    [Amended] 

7.  In  §  441.152,  the  following  changes 
are  made: 

a.  The  designation  "(a)"  is  removed 
and  "§  441.154"  is  revised  to 
read"§  441.153". 

b.  The  designations  "(1)",  "(2)",  and 
"(3)"  are  revised  to  read  "(a)",  "(b)", 
and  "(c)".  respectively. 

c.  Paragrapn  (b)  is  removed. 


C^..»l    D. 
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§441.155    [Amended] 

8.  In  §441.155.  the  following  changes 
are  made: 

a.  In  paragraph  (a),  "to  the  extent 
that"  is  revised  to  read  "to  the  point  at 
which". 

b.  Paragraph  (d)  is  removed. 

§441.181    [Amended] 

9.  In  paragraph  (a)(2),  the 
parentheticad  statement  at  the  end  is 
removed. 

§441.302    [Amended] 

10.  In  §  441.302,  the  following 
changes  are  made: 

a.  Throughout  §441.302,  "a  NF"  is 
revised  to  read  "an  NF". 

b.  In  §  441.302(d).  "an  SNF.  ICF,  or 
ICF/MR"  is  revised  to  read  "an  NF  or 
ICF/MR". 

§441.354    [Amended] 

11.  In  §441.354,  the  following 
changes  are  made: 

a.  hi  paragraph  (b)(1),  "an  SNF  or 
ICF"  is  revised  to  read  "an  NF".  and 
"(NF  effective  October  1. 1990)"  is 
removed. 

b.  In  paragraph  (c),  in  the  "P"  and 
"Q"  factors  of  the  formula,  "for  SNF  and 
ICF"  is  revised  to  read  "for  NF",  and 
"(NF  effective  October  1, 1990)"  is 
removed. 

PART  442— STANDARDS  FOR 
PAYMENT  TO  NURSING  FAaLITIES 
AND  INTERMEDIATE  CARE 
FAaLITIES  FOR  THE  MENTALLY 
RETARDED 

Z.  Part  442  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  442 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302),  unless  otherwise  noted. 

§442.2    [Amended] 

2.  In  §  442.2,  the  definition  of 
"Immediate  jeopardy"  is  revised  to  read 
as  follows: 

§442.2    Tenns. 

***** 

Immediate  jeopardy  has  the  meaning 
given  that  term  in  §  488.1  of  this 
chapter. 

***** 

PART  447— PAYMENT  FOR  SERVICES 

AA.  Part  447  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  447 
continues  to  read  as  follows: 

Authoritjr:  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

2.  Subparts  B  and  C  are  redesignated 
as  subparts  C  and  D,  respectively. 


3.  The  imdesignated  centered  heading 
"Cost  Sharing"  is  removed  and  the 
following  is  added  in  its  place: 


Subpart  B— Cost  Sharing 


§447.50    [Amended] 

4.  In  §  447.50,  the  following  changes 
are  made: 

a.  The  heading  of  §  447.50  is  revised 
to  read  "Basis  and  purpose.". 

b.  The  designation  "(a)"  is  removed. 

c.  "§§447.51  through  447.59  prescribe 
"  is  revised  to  read  "Ais  subpart 
prescribes". 

5.  The  undesignated  centered  heading 
immediately  preceding  §  447.51  is 
removed. 

§447.51    [Amended] 

6.  In  §447.51,  the  following  changes 
are  made: 

a.  The  heading  of  §  447.51  is  revised 
to  read  "Enrollment  fees  and  premiums 
or  similar  charges:  Requirements  and 
options.". 

b.  In  paragraph  (a),  "subchapter"  is 
revised  to  read  "chapter". 

§447.52    [Amended] 

7.  In  §447.52,  the  heading  is  revised 
to  read  "Enrollment  fees  and  premiums 
or  similar  charges:  Minimiun  and 
mflviTniim  income-related  charges.". 

8.  The  undesignated  centered  heading 
inunediately  preceding  §  447.53  is 
removed. 

9.  In  §447.53,  the  following  changes 
are  made: 

a.  The  heading  of  §447.53  is  revised 
to  read  as  set  forth  below. 

b.  The  heading  for  paragraph  (a)  is 
revised  to  read  "Basic  rule.". 

c.  Paragraphs  (b)  and  (c)  are  revised  to 
read  as  follows: 

§447.53    Deductibles,  coinsurance,  and 
copayment,  or  similar  charges:  General 
rules. 

*        *        *        *        *     . 

(b)  Exceptions.  The  plan  may  not 
provide  for  imposition  of  a  deductible, 
coinsurance,  copayment,  or  similar 
charge  for  the  following  services 
furnished  to  categorically  needy  or 
medically  needy  individuals: 

(1)  Services  to  children.  This  means 
services  to  individuals  under  18  years  of 
age  or  (at  State  option)  to  individuals 
imder  21,  20,  or  19  years  of  age,  or  any 
reasonable  category  of  individuals  18 
years  of  age  or  over  but  imder  21. 

(2)  Services  related  to  pregnancy.  This 
means  services  furnished  to  pregnant 
women  if  the  services  are  related  to  the 
pregnancy  or  to  any  other  condition  that 
may  complicate  the  pregnancy.  These 
services  include  the  following: 


(i)  Routine  prenatal  care. 

(ii)  Labor  and  delivery. 

(iii)  Routine  postpartum  care. 

(iv)  Family  planning  services. 

(v)  Services  for  complications  likely 
to  affect  pregnancy  or  delivery,  such  as 
hypertension,  diabetes,  or  urinary  tract 
infection. 

(vi)  Services  furnished  during  the 
postpartum  period  for  conditions  or 
complications  related  to  the 
pregnancy.  (The  postpartum  period 
begins  on  the  last  day  of  the  pregnancy 
and  ends  on  the  last  day  of  the  month 
in  which  the  subsequent  60-day  period 
ends.) 

(3)  Services  to  individuals  in 
institutions.  This  means  services 
furnished  to  any  individual  who — 

(i)  Is  an  inpatient  of  a  hospital,  NF, 
other  medical  institution,  or  ICF/MR; 
and 

(ii)  Is  required,  as  a  condition  for 
receiving  services  in  the  institution,  to 
contribute  to  the  medical  care  costs  all 
but  the  minimum  amount  of  income  he 
or  she  needs  for  personal  expenses. 
(Sections  435.725,  435.733,  435.832, 
and  436.832  of  this  chapter  specify  the 
groups  to  which  this  requirement 
applies.) 

(4)  Emergency  services.  This  means 
services  furnished  in  a  hospital,  clinic, 
office,  or  other  facility  that  is  equipped 
to  furnish  emergency  services,  that  is, 
services  that  are  required  after  the 
sudden  onset  of  a  medical  condition 
manifesting  itself  by  acute  symptoms  so 
severe  (including  severe  pain)  that 
failure  to  provide  immediate  medical 
attention  could  reasonably  be  expected 
to  result  in — 

(i)  Serious  jeopardy  to  the  patient's 
health; 

(ii)  Serious  impairment  of  bodily 
functions;  or 

(iii)  Serious  dysfunction  of  any  bodily 
organ  or  part. 

(5)  Family  planning  services.  This 
means  family  planning  services 
furnished  to  individuals  of  child- 
bearing  age. 

(6)  Hospice  care.  This  means  hospice 
care  as  defined  in  section  1905(o)  of  the 
Act. 

(c)  Optional  exclusions.  States  may,  at 
their  option — 

(1)  &cempt  from  cost  sharing  all 
services  furnished  to  pregnant  women; 
and 

(2)  Exempt  from  copayment  charges 
any  HMO  services  furnished  to 
medically  needy  Medicaid  enrollees. 


§447.54    [Amended] 

10.  In  §447.54,  the  section  heading  is 
revised  to  read:  "Maximum  allowable 
cost  sharing  amounts.". 
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11.  The  undesignated  center  heading 
immediately  preceding  §  447.59  is 
removed. 

12.  §  447.59  is  revised  to  read  as 
follows: 

f  447.59    FWteral  finaneiai  participation 
(FFP):  Umita  ralatMf  to  coat  sharing. 

(a)  Basic  rule.  Except  as  provided  in 
paragraph  (b)  of  this  section,  FFP  is  not 
available  for  expenditures  for  cost 
sharing  amounts  (enrollment  fees  or 
premiums,  deductibles,  coinsurance, 
copayment,  or  similar  char:^es)  that  a 
recipient  should  have  paid. 

(b)  Exception.  FFP  is  available  for  the 
amoimts  that  the  agency  pays  as  bad 
debts  of  providers  under  §  447.57.  (We 
note  that  FFP  is  not  available  for 
payments  the  agency  makes  on  behalf  of 
an  ineligible  individiud-even  if  he  or  she 
has  paid  any  required  premium  or 
enrollment  fee.) 

13.  The  undesignated  center  headings 
immediately  preceding  §§447.251, 
447.257, 447.271,  and  447.280  are 
removed. 

14.  Section  447.253  is  amended  to 
revise  paragraph  (b)(l)(ii)(B)  to  read  as 
follows: 

I447.2S3    OUiar  raquiramsnta. 

(b)*  •  * 

(D*  •  • 

(ii)  •  *  • 

(B)  If  a  State  elects  to  cbver  services 
furnished  at  an  inappropriate  level  of 
care  (hospital  inpatient  services 
furnished  to  patients  who  require 
nursing  facility  level  of  care),  the  State's 
methods  and  standards  specify  that 
pa3rment  for  this  type  of  care  is  at  the' 
lower  rates  appropriate  for  nursing 
facility  care,  consistent  with  section 
186l(v)(l)(G)  of  the  Act:  ^d 


1447.257    [Amandad] 

15.  The  heading  of  §  447.257  is 
revised  to  read  "Limits  oa  FFP.". 

f447J72    lAmandad] 

16.  In  §447.272,  paragraph  (c). 
"§§447.296  through  447.299."  is 
cevisad  to  read  "subpart  E.". 

I447.2M   (Amandad] 

17.  The  heading  of  §  447.280  is 
revised  to  read  "Special  rales  for  swing- 
bed  hospitals.". 

sHbpSIt  F  [AlMfldMl] 

i 

18.  All  undesignated  c^ter  headings 
in  subpart  F  are  removed. 

I447JS1    (Amandad] 

19.  In  §447.331,  in  paragraph  (a),  "set 
Jbfth  in  paragi^h  (b)"  is  revised  to  read 


"set  forth  in  paragraph  (b)  of  this 
section". 

20.  hi  §447.332,  the  following 
changes  are  made: 

a.  hi  paragraph  (a)(1)  introductory 
text,  "will  establish"  is  revised  to  read 
"establishes". 

b.  In  paragraph  (a)(3),  "will  identify" 
is  revised  to  read  "identifies". 

c.  Paragraph  (b)  is  revised  to  read  as 
follows: 

§447.332    Upper  limits  formulliple  source 
drugs. 

***** 

(b)  Specific  upper  limits.  (1)  The 
agency's  payments  for  multiple  soiirce 
drugs  identified  and  listed  in 
accordance  with  paragraph  (a)  of  this 
section  may  not  exceed,  in  the 
aggregate,  payment  levels  determined  by 
applying,  for  each  drug  entity — 

U)  A  reasonable  dispensing  fee 
established  by  the  agency;  plus 

(ii)  An  amoimt  established  by  CMS 
that  is  equal  to  150  percent  of  die 
published  price  at  which  the  least  costly 
therapeutic  equivalent  can  be  purchased 
by  pharmacists. 

(2)  In  selecting  the  size  of  the  drug 
entity,  the  agency  must — 

(i)  For  non-liquids  commonly 
available  in  quantities  of  100  tablets  or 
capsides,  use  that  size; 

(ii)  For  non-liquids  not  commonly 
available  in  quantities  of  100  tablets  or 
capsides,  use  the  commonly  listed 
package  size;  and 

(iii)  For  liquids,  use  the  commonly 
listed  package  size. 

(3)  In  determining  the  least  costly 
equivalent,  the  agency  must  use  all 
available  national  compendia. 

§447.333    [Amended] 

21.  In  §  447.333,  in  paragraphs 
(b)(l)(i)  and  (b)(l)(u),  "this  subpart"  is 
revised  to  read  "this  part". 

§447.334    [Amended] 

22.  In  §447.334,  the  following 
changes  are  made: 

a.  "skilled  nursing  facility  services"  is 
revised  to  read  "musing  facility 
services". 

b.  "and  intermediate  care  facility 
services"  is  removed. 

PART  455-PROGRAM  MTEQRITY: 


BB.  Part  455  is  amended  as  set  forth 
below. 

1.  The  authority  dtation  for  part  455 
continues  to  read  as  follows: 

Andwrtty.  Sec.  1102  of  the  Social  Security 
Act  (42  U.S.C.  1302). 

§456.2   lAnmnOatl 

2.  In  §  455.2,  the  following  changes 
are  made: 


a.  The  definitions  of  "Practitioner" 
and  "Suspension"  are  removed.   • 

b.  The  definition  of  "Exclusion"  is 
revised  to  read  as  follows: 

§455.2    Definitions. 

***** 

Exclusion  means  denial  of 
participation  in  the  Medicaid  program 
for  a  provider  that  has  defrauded  or 
abused  the  program,  or  been  convicted 
of  a  program-related  offense  iinder  a 
Federal,  State,  or  local  law. 
***** 

3.  In  §455.3,  the  following  changes 
are  made: 

a.  The  introductory  text  is 
republished  and  paragraph  (a)  is  revised 
to  read  as  set  forth  below. 

b.  In  paragraph  (b),  "or  suspended 
practitioners"  is  removed. 

c.  In  paragraph  (c),  "or  suspension"  is 
removed. 

§  455.3    Other  applicabie  regulations. 

Part  1002  of  this  title  sets  forth  the 
following: 

(a)  State  plan  requirements  for 
excluding  providers  for  fraud  or  abuse 
or  for  conviction  of  program-related 
crimes. 
***** 

4.  Section  455.100  is  revised  to  read 
as  follows: 

♦ 

§455.100    Baals  and  acope. 

(a)  This  subpart  implements  sections 
1124, 1126, 1902(a)(38),  and  1903(i)(2) 
of  the  Act. 

(b)  It  sets  forth  State  plan 
requirements  for  disclosure  of 
information  regarding — 

(1)  Ownership  and  control  of 
providers  and  fiscal  agents,  and  their 
subcontractors ; 

(2)  Persons  convicted  of  criminal 
onuses  related  to  their  involvement  in 
any  program  under  Medicare,  Medicaid, 
or  the  social  services  program  under 
title  XX  of  the  Act;  and 

(3)  Business  transactions  between 
providers  and  their  subcontractors  or 
wholly  owned  suppliers. 

(c)  It  also  provides  instractions  for 
detennining  ownership  or  control 
percentages,  and  specifies  the  penalties 
for  failure  to  fiunish  the  required 
information  timely. 


§456.101 

5.  Id  §455.101,  the  definition  of 
"Significant  business  transaction"  is 
ranoved,  and  the  definitions  of 
"Indirect  ownership  interest"  and 
"Ownership  interest"  are  revised  to  read 
asfbllowrs: 


§466.101 


•  _» i»r_i      of»     xt_      <  T  /c_;J T__... 


nnnn  t  H^^w^^n^A    D..1n<< 
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Indirect  ownership  interest  has  the 
meaning  given  the  term  in  §  420.201  of 
this  chapter. 

***** 

Ownership  interest  has  the  meaning 
given  the  term  in  §420.201  of  this 
chapter. 


PART  456— UnUZATION  CONTROL 

CC.  Part  456  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  456 
continues  to  read  as  follows: 

Authority:  Sec.  1102  of  the  Social  Swurity 
Act  (42  U.S.C.  1302),  unless  otherwise  noted. 


Subpart  A  [Amended] 

2.  In  subpart  A,  the  following  changes 
are  made: 

§456.1    [Amended] 

a.  In  §456.1,  the  following  changes 
are  made: 

1.  In  paragraph  (b)(2),  in  the  last  full 
sentence  of  the  introductory  text,  "and 
intermediate  care  facilities  (ICF's)."  is 
revised  to  read  "and  ICFs/MR.". 

2.  In  paragraph  (b)(5),  "(IMD's)"  is 
revised  to  read  "(IMDs)",  and  "ICF's"  is 
revised  to  read  "ICFs/MR". 

b.  §  456.5  is  revised  to  read  as  follows: 

§456.5    Evaluation  criteria. 

(a)  The  agency  must  establish  and  use 
written  criteria  for  evaluating  the 
quality  and  appropriateness  of  Medicaid 
services. 

(b)  The  utilization  review  (UR)  plan 
must  provide  that  the  UR  committee — 

(1)  Develops  written  criteria  for 
assessment  of  the  need  for  admission 
and  the  need  for  continued  stay;  and 

(2)  Develops  more  extensive  written 
criteria  for  cases  that  its  experience 
shows  are — 

(i)  Associated  with  high  costs; 

(ii)  Associated,  frequentiy,  with  the 
furnishing  of  excessive  services;  or 

(iii)  Attended  by  physicians  whose 
patterns  of  care  are  frequently  found  to 
be  questionable. 

c.  A  new  §  456.10  is  added,  to  read  as 
follows: 

§456.10    Definitions. 

As  used  in  this  part — 

Medical  care  appraisal  norms  or 
jionns  means  numerical  or  statistical 
measures  of  usually  observed 
performance;  and 

Medical  care  criteria  or  criteria  means 
{Medetermined  elements  against  which 
aspects  of  the  quality  of  a  medical 
service  may  be  compared. 


Subpart  C— Utilization  Control:  All 
HoapKals 

3.  In  subpart  C,  the  following  changes 
are  made: 

a.  The  heading  of  subpart  C  is  revised 
to  read  as  set  forth  above. 

b.  All  imdesignated  centered  headings 
in  subpart  C  are  removed. 

c.  §  456.50  is  revised  to  read  as 
follows: 

§456.50    Scope. 

This  subpart  sets  forth  the 
requirements  that  all  hospitals  must 
meet  for  certification  of  need  for  care, 
plan  of  care,  and  utilization  review  (UR) 
plans. 

§456.51    [Removed] 

d.  Section  456.51  is  removed. 

456.60    [Amended] 

e.  hi  §456.60,  in  paragraph  (b)(1),  "(as 
defined  in  §491.2  of  this  chapter)"  is 
removed. 

f.  §  456.100  is  revised  to  read  as 
follows: 

§  456.1 00    UR  plan:  Basic  requirement 

The  State  plan  must  provide  that  each 
hospital  furnishing  inpatient  services 
imder  the  plan  has  in  effect  a  written 
UR  plan  that  meets  the  requirements  of 
this  subpart. 

§456.101    [Removecq 

g.  §456.101  is  removed. 

§456.111    [Amended] 

h.  In  §456.111,  the  following  changes 
are  made: 

1.  In  paragraph  (d),  "§456.70."  is 
revised  to  read  "§  456.80.". 

2.  In  paragraph  (h),  "(or,  in  an  ICF/ 
MRj  the  mental  retardation 
professional)"  is  inserted  immediately 
before  "believes  continued  stay  is 
necessary.". 

i.  Section  456.133  is  revised  to  read  as 
follows: 

§456.133    Subsequent  continued  stay 
raviewdates. 
The  UR  plan  must  provide  as  follows: 

(a)  The  committee  assigns  subsequent 
continued  stay  review  dates  in 
accordance  with  §§  456.128  and 
456.134(a). 

(b)  The  committee  assigns  a 
subsequoit  review  date  each  time  it 
decides  that  the  continued  stay  is 
needed  and,  for  a  mental  hospital 
patient,  it  schedules  subsequent  reviews 
for  at  least  every  90  days. 

(c)  The  committee  ensures  that  each 
continued  stay  review  date  it  assigns  is 
entered  in  the  recipient's  record. 

).  Section  456.135  is  amended  to 
revise  paragraphs  (f),  (g),  and  (h)  to  read 
as  follows: 


§456.135    Continued  stay  review  process. 

***** 

(f)  If  the  committee,  subgroup,  or 
designee  finds  that  a  continued  stay  is 
not  needed,  it  notifies  the  recipient's 
attending  physician  (in  the  case  of  a 
mental  hospital  patient,  it  may  be  the 
attending  or  staff  physician)  and 
provides  an  opportunity  for  the 
physician  to  present  his  or  her  views 
before  it  makes  a  final  decision. 

(g)  If  the  attending  or  staff  physician 
does  not  present  additional  information 
or  clarification  of  the  need  for  continued 
stay,  the  decision  of  the  committee, 
subgroup,  or  designees  is  final. 

(h)  If  tne  attending  or  staff  physician 
presents  additional  information  or 
clarification,  at  least  two  physician 
members  of  the  committee  (at  least  one 
of  which  is  knowledgeable  about  mental 
diseases)  review  the  need  for  continued 
stay.  If  they  find  that  the  patient  no 
longer  needs  inpatient  care,  their 
decision  is  final. 

k.  Section  456.136  is  amended  to 
revise  paragraph  (b),  to  read  as  follows: 

§  456.1 36    Notification  of  adverse  decision. 

***** 

(b)  The  attending  physician  (or  the 
attending  or  staff  physician  in  a  mental 
hospital); 


§456.141    Medical  care  evaluation  studiee: 
Purpose  end  general  description. 

1.  The  section  heading  is  revised  to 
read  as  set  forth  above. 

Subpart  D— Utilization  Control: 
Additional  Raqulramanta  for  Mental 
HoapHala 

4.  In  subpart  D,  the  following  changes 
are  made: 

a.  The  subpart  heading  is  revised  to 
read  as  set  forth  above. 

b.  All  undesignated  center  headings 
are  removed. 

c.  Section  456.150  is  revised  to  read 
as  follows: 

§456.150    Scope. 

This  subpart  sets  forth  the  utilization 
control  requirements  that  mental 
hospitals  must  meet  in  addition  to  those 
required  of  all  hospitals  as  set  forth  in 
subpart  C  of  this  part. 

§§456.151  and  456.160    [Removed] 

d.  §§456.151  and  456.160  are 
removed. 

e.  §  456.180  is  revised  to  reed  as 
follows: 

§456.180    individuai  writlan  plan  ol  cere. 

For  mental  hospital  patients,  the 
following  rules  apply: 

(a)  The  plan  of^care  required  under 
§  456.80  must  be  expanded  to  include — 
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(1)  Objectives; 

(2)  Any  orders  for  therapies  or  for 
special  procedures  recommended  for 
the  patient's  health  and  safety;  and 

(3)  Provision  for  modifying  the  plan  of 
care  as  needed. 

(b)  The  attending  or  staff  physician 
must  participate  in  reviewing  the  plan 
at  least  every  90  days  (rather  than  every 
60  days  as  is  required  for  all  other 
hospitals). 

fS  456.200, 456^1 ,  and  456.205 
[Rwnowd] 

f.  Sections  456.200,  456.201,  and 
456.205  are  removed. 

g.  Section  456.206  is  revised  to  read 
as  follows: 

i  456.206    Organization  of  UR  committee; 
diaquaiiflcation  from  UR  committee 
membership. 

The  rules  for  mental  hospitals  differ 
from  those  set  forth  in  §  456.106  only  in 
that— 

Ca)  One  of  the  physician  members  of 
the  UR  committee  must  be 
knowledgeable  in  the  diagnosis  and 
treatment  of  mental  diseases;  and 

(b)  A  member  is  disqualified  on  the 
basis  of  financial  interest  only  if  it  is  an 
interest  in  a  mental  hospital. 

11456.211  through  456.213    [Removed] 

h.  Sections  456.211  through  456.213 
are  removed. 

i.  §456.231  is  revised  to  read  as 
follows:  I 

S466.231    Continued  stay  liaview:  Basic 
requirement. 

The  UR  plan  must  provide  for  a 
review  of  each  recipient's  continued 
stay  in  a  mental  hospital  to  decide 
whether  it  is  needed,  in  accordance 
with  the  applicable  requirements  of 
subpart  C  of  this  part  and  this  subpart. 


{466.232    [Removed] 

).  Section  456.232  is  removed. 

k.  Section  456.233  is  revised  to  read 
as  follows: 

1466.233    Data  of  initiai  continued  stay 


(a)  For  mental  hospital  patients,  the 
following  rules  apply,  in  addition  to 
those  set  forth  in  §  456.128. 

(b)  If  an  individual  api^es  for 
Medicaid  while  a  patient  in  a  mental 
hospital — 

(1)  The  committee  sets  the  date  for 
initial  continued  stay  review  within  1 
wocking  day  after  the  hospital  receives 
notice  of  the  applicaticm;  and 

(2)  That  date  may  not  be  later  than  30 
d^s  aha  admission  of  the  patient  or  30 
dajrs  after  receipt  of  notice  of  his  or  her 
^plication  for  Medicaid,  whichever  is 
earlier. 


§§456.234  through  456.245    [Removed] 

1.  Sections  456.234  through  456.245 
are  removed. 

SubfMirt  F— Utilization  Control: 
intermediate  Care  Facilities  for 
Persons  with  Mental  Retardation  (iCFa/ 
MR) 

5.  In  subpart  F.  the  following  changes 
are  made: 

a.  The  heading  of  subpart  F  is  revised 
as  set  forth  above. 

b-  All  undesignated  center  headings 
in  subpart  F  are  removed. 

c.  Section  456.350  is  revised  to  read 
as  follows: 

§456.350    Scope. 

This  subpart  sets  forth  the 
requirements  that  ICFs/MR  must  meet 
in  addition  to  those  specified,  for 
hospitals,  in  subparts  C  and  D  of  this 
part.  In  applying  the  rules  of  those 
subparts,  references  to  "hospitals"  must 
be  read  as  references  to  "ICF/MR". 

d.  §  456.351  is  revised  to  read  as 
follows: 

§456.351    Definition. 

ICF/MR  services  means  services  that 
meet  the  conditions  specified  in 
§  440.150  of  this  chapter,  but  exclude 
services  furnished  in  a  religious 
nonmedical  health  care  institution  as 
defined  in  §440. 170(b)  of  this  chapter. 

e.  Section  456.360  is  revised  to  read 
as  follows: 

§456.360    Certification  and  recertiflcation 
of  need  for  inpetient  care. 

The  rules  of  §  456.60  apply,  except 
that  recertification  is  required  every  12 
months  rather  than  every  60  days. 

f.  In  §456.370,  the  following  changes 
are  made: 

1.  Paragraphs  (a)  and  (b)  are  revised 
to  read  as  set  forth  below. 

2.  In  paragraph  (c)(8),  "ICF", 
wherever  it  appears,  is  revised  to  read 
"ICF/MR". 

§456.370    Medicai,  social,  and 
psyctiological  evaluations. 

(a)  Before  admission  to  an  ICF/MR,  or 
before  authorization  of  payment,  an 
interdisciplinary  team  of  health 
professionals  must  make  a 
comprehensive  medical  and  social 
evaluation,  and  if  appropriate,  a 
psychological  evaluation,  of  each 
applicant's  or  recipient's  need  for  care 
in  »n  ICF/MR 

(b)  The  psychological  evaluation  must 
be  made  not  more  than  3  months  before 
admission. 


§456J71    [Amended] 

g.  In  §  456.371,  "ICF  services"  is 
revised  to  read  "ICF/MR  services". 


h.  §456.380  is  revised  to  read  as  - 
follows: 

§456.380    individual  written  plan  of  care. 

The  plan  of  care  must  meet  the 
requirements  set  forth  in  §456.180  for  a 
plan  of  care  for  a  mental  hospital 
patient. 

i.  Section  456.381  is  revised  to  read  as 
follows: 

§  456.381    Reports  and  evaluations  of 
plans  of  care. 

The  rules  for  mental  hospitals,  as  set 
forth  in  §456.181,  also  apply  to  ICFs/ 
MR. 

j.  §  456.400  is  revised  to  read  as 
follows: 

§456.400    Utilization  review  plan:  General 
requirements. 

The  State  plan  must — 

(a)  Provide  that  each  ICF/MR  has  on 
file  and  implements  a  written  UR  plan 
that  provides  for  review  of  each 
recipient's  need  for  the  services  the  ICF/ 
MR  furnishes,  and  meets  the 
requirements  of  this  subpart;  and 

(b)  Specify  the  method  used  to 
perform  UR,  which  may  be  aiiy  of  the 
following: 

(1)  Review  conducted  by  the  facility. 

(2)  Direct  review  in  the  facility  by 
individuals  who  are — 

(i)  Employed  by  the  medical 
assistance  unit  of  the  Medicaid  agency; 
or 

(ii)  Under  contract  to  the  Medicaid 
agency. 

(3)  Any  other  method. 

§456.401    [Removed] 

k.  §456.401  is  removed. 

1.  Section  456.405  is  revised  to  read  as 
follows: 

§456.405    UR  plan:  Administrathre 
requirements. 

The  UR  plan  must  meet  the  following 
requirements: 

(a)  Specify  how  and  when  UR  review 
is  performed. 

(b)  Provide  that  review  is  performed 
by  a  group  of  professional  personnel 
that— 

(1)  Includes  at  least  one  physician  and 
one  mental  retardation  professional;  and 

(2)  Does  not  include  any  individual 
who — 

(i)  Is  responsible  for  the  care  of  the 

individual  being  reviewed; 
(ii)  Is  employed  by  the  ICF/MR;  or 
(iii)  Has  a  financial  interest  in  any 

ICF/MR. 

(c)  Describe  the  UR  support 
re^onsibilities  of  the  IC^/MR's 
administrative  staff  and  the  procediues 
used  by  that  staff  to  take  corrective 
action. 


I?..J_..I    D<i^>^<,«A. /l/nl       C7      KTn      AT  /VriAaxi      la 
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§§456.406  and  456.407    [Removed] 
m.  §§  456.406  and  456.407  are 

removed, 
n.  §  456.411  is  revised  to  read  as 

follows: 

§  456.41 1    UR  plan:  Information 
requireipents. 

(a)  Recipient  records.  The  UR  plan 
must  provide  that  each  recipient's 
record  contains  the  information 
specified  in  §456.111  and  also  the  name 
of  the  qualified  mental  retardation 
professional.  (The  qualifications  for  this 
professional  are  set  forth  in  §  483.430  of 
this  chapter.) 

(b)  Other  records  and  reports,  and 
confidentiality.  The  requirements  set 
forth  in  §§456.112  and  456.113  apply 
also  to  ICFs/MR. 

§§456.412  and  456.413    [Removed] 

0.  §§  456.412  and  456.413  are 
removed. 

p.  In  §  456.431,  the  following  changes 
are  made: 

1.  In  paragraph  (a),  "recipients"  is 
revised  to  read  "recipient's". 

2.  The  section  heading  and 
paragraphs  (b)  introductory  text,  (b)(1), 
and  (b)(2)  are  revised  to  read  as  follows: 

§  456.431    Continued  stay  review. 

***** 

(b)  The  UR  plan  requirement  for 
continued  stay  review  may  be  met  by 
either  of  the  foUowing: 

(1)  Reviews  that  apply  the  criteria 
specified  in  §  456.5(b)  and  are 
performed  in  accordance  with  this 
subpart. 

(2)  Reviews, that  meet  the  onsite 
inspection  requirements  of  subpart  I  of 
this  part  provided — 

(i)  The  composition  of  the 
independent  professional  review  team 
meets  the  requirements  of  §456.405; 
and 

<ii)  The  reviews  are  conducted  at  least 
every  6  months. 

§456.432    [Removed]     . 

q.  §  456.432  is  removed. 

r.  §  456.433  is  revised  to  read  as 
follows: 

§456.433    Initial  continued  stay  review 
date. 

The  UR  plan  must— 

(a)  Provide  that,  when  a  recipient  is 
admitted  to  an  ICF/MR.  the  UR 
committee  assigns,  for  the  initial 
continued  stay  review,  a  specific  date 
that  is — 

(1)  Not  later  than  6  months  after 
admission;  and 

(2)  May  be  earlier  than  6  months  after 
admission  if  indicated  at  the  time  of 
admission. 


(b)  Describe  the  methods  and  criteria 
that  are  the  basis  for  assigning  the  date; 
and 

(c)  Ensure  that  the  date  is  entered  in 
the  recipient's  record. 

§456.434    [Amended] 

s.  In  §456.434,  in  paragraph  (a), 
"%  456.435."  is  revised  to  read  "the 
methods  and  criteria  required  to  be 
described  under  §  456.433(b).". 

§456.435    [Removed] 

t.  §456.435  is  removed. 

u.  In  §  456.436,  the  following  changes 
are  made: 

1.  In  paragraph  (c),  "ICF"  is  revised  to 
read  "ICF/MR",  "§456.411"  is  revised 
to  read  "§  456.411(a)",  "§456.432"  is 
revised  to  read  "§  456.5(b)(1)",  and 

"§  456.432(b)"  is  revised  to  read 
"§  456.5(b)(2)". 

2.  Paragraph  (f)  is  revised  to  read  as 
set  forth  below. 

3.  In  paragraphs  (g)  and  (h), 
"attending  physician  or"  is  removed. 

4.  In  paragraph  (i),  "ICF  services"  is 
revised  to  read  "ICF/MR  services". 

§456.436    Continued  stay  review  procees. 

*        »        *        •        • 

(f)  If  the  group  or  subgroup  making 
the  review  under  paragraph  (e)  of  this 
section  finds  that  a  continued  stay  is  not 
needed,  it  notifies  the  recipient's 
qualified  mental  retardation 
professional  within  one  working  day  of 
its  decision  and  allows  2  working  days 
from  the  date  of  notice  for  the 
professional  to  present  his  or  her  views 
before  it  makes  a  final  decision. 
***** 

V.  §  456.437  is  revised  to  read  as 
follbws: 

§  456.437    Notification  of  adverse  decision. 

The  UR  plan  must  provide  that  the 
UR  committee  gives  written  notice  of 
any  adverse  decision  on  the  need  for 
continued  stay — 

(a)  Not  later  than  2  days  after  the  final 
decision;  and 

(b)  To  the  following: 

(1)  The  administrator  of  the  ICF/MR. 

(2)  The  qualified  mental  retardation 
professional. 

(3)  The  Medicaid  agency. 

(4)  The  recipient. 

(5)  If  possible,  the  next  of  kin  or 
sponsor. 

§456.438    [Removed] 
w.  §456.438  is  removed. 

Sut)part  H  [Amended] 

6.  In  subpart  H,  the  following  changes 
are  made: 

a.  The  undesignated  center  heading 
immediately  preceding  §456.505  is 
removed. 


b.  The  heading  of  §  456.505  is  revised 
to  read  as  follows: 

§456J05    Basis  for  waiver  of  UR 
requirsmsnts. 


Sul>part  I  [Remov*d] 

7.  Subpart  I,  consisting  of  §§  456.600 
through  456.614,  is  removed  and 
reserved. 

§456.722    [Amended] 

8.  In  §  456.722(c)(1),  in  the  second 
sentence,  "subpart  P  and  appendix  G- 
O  of  OMB  circular  A-102"  is  removed. 

PART  475-PEER  REVIEW 
ORGANIZATIONS 

DD.  Part  475  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  475 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

§475.1    [Amended] 

2.  In  §  475.1,  the  following  changes 
are  made: 

a.  The  introductory  text  is  revised  to 
read  "As  used  in  this  subchapter — ". 

b.  Definitions  of  "Affiliate  of  a  payor 
organization",  "Non-facility 
organization",  and  "PRO  area"  are 
added,  in  alphabetical  order. 

c.  The  heading  Health  care  facility  is 
revised  to  read  Health  care  facility  or 
facility. 

d.  The  definitions  of  "Payor 
organization"  and  "Physician"  are 
revised  to  read  as  set  forth  below. 

§475.1     Definitions. 

***** 

Affiliate  of  a  payor  organization 
means  an  organization  with  a  governing 
body,  two  or  more  members  of  which 
are — 

(1)  Governing  body  members,  officers, 
partners,  or  5  percent  or  more  owners  of 
the  payor  organization;  or 

(2)  Managing  employees  of  an  HMO 
or  CMP. 
***** 

Non-facility  organization  means  a 
corporate  entity  that — 

(1)  Is  not  a  health  care  facility; 

(2)  Is  not  a  5  percent  or  more  owner 
of  a  health  care  facility;  and 

(3)  Is  not  owned  by  one  or  more 
health  care  facilities  or  any  association 
of  focilities  in  the  PRO  area. 

Payor  organization  means  any 
organization  (other  than  a  self-insiued 
employer)  that  pays  providers  or 
practitioners  (directly  or  indirectly)  for 
services  that  the  organization  reviews. 
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or  would  review  if  it  entered  into  a  PRO 
contract. 
Physician  includes — 

(1)  An  intern,  resident,  or  Federal 
Government  employee  authorized  under 
State  or  Federal  law  to  practice 
medicine,  surgery,  or  osteopathy  in  the 
PRO  area;  and 

(2)  An  individual  licensed  to  practice 
medicine  in  American  Samoa  or  the 
Northern  Mariana  Islands. 

PRO  area  means  the  geographic  area 
designated  as  the  area  within  which  a 
designated  PRO  performs  utilization 
and  quality  control  review  imder  its 
PRO  contract  with  CMS. 

1475.100    [Amended] 

3.  In  §475.100,  "Social  Security"  and 
"as  amended  by  the  Peer  Review 
Improvement  Act  of  1982  (Pub.  L.  97- 
248)"  are  removed.  i 

1475.105    [Amended] 

4.  In  paragraph  (b)  of  §  475.105, 
"Effective  November  15, 1984,  the"  is 
removed,  and  "The"  is  added  in  its 
place,  and  "will  not  apply"  is  revised  to 
read  "does  not  apply". 

5.  Section  475.106  is  revised  to  read 
as  foUows: 

f  475.106    ProMbiUon  against  contracting 
with  payor  organiiationa  and  affiliates  of 
payor  ofganiulions. 

Payor  organizations  and  their 
afBliates  are  not  eligible  to  become 
PROs  for  the  area  in  which  they  make 
payments  unless  CMS  determines,  on 
the  basis  of  lack  of  response  to  an 
appropriate  Request  for  Proposal,  that 
there  is  not  available  any  eligible 
raganization  that  is  not  a  payor 
organization  or  affiliate  of  a  payor 
organization. 

§475.107    [Amended] 

6.  In  §475.107,  the  following  changes 
are  made: 

a.  In  the  introductory  text,  "will  take" 
is  revised  to  read  "takes". 

b.  In  paragraphs  (a)  and  (b),  "Identify" 
is  revised  to  read  "Identifies". 

c.  In  paragraph  (c),  "Assign"  is 
revised  to  read  "Assigns". 

d.  In  paragraph  (d).  "award"  is 
revised  to  read  "awards". , 

PART  476— UnUZATION  AND 
QUALITY  CONTROL  REVIEW 

EE.  Part  476  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  476 
amtinues  to  read  as  follows: 

AotiMrity:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
13%hh). 


§476.1    [Amended] 

2.  In  §  476.1,  the  following  changes 
are  made: 

a.  The  definitions  of  "Five  percent  or 
more  owner",  "Health  care  facility  or 
facility",  "Health  care  practitioners 
other  than  physicians",  "Hospital", 
"Non-facility  organization", 
"Physician",  "Practitioner", 
"Preadmission  certification",  "Review 
responsibility"  and  "Skilled  nursing 
facility"  are  removed. 

b.  Tne  following  definitions  are 
revised  to  read  as  follows: 

§476.1    Definitiona. 

***** 

Active  staff  privileges  means 
authorization,  on  a  r^ular,  rather  than 
an  infrequent  or  coiulesy  basis — 

(1)  For  a  physician  or  other  health 
care  practitioner  to  order  the  admission 
of  patients  to  a  fa::ility;  and 

(2)  For  a  physician  to  perform 
diagnostic  and  treatment  services  in  the 
facility. 
***** 

Diagnosis  related  group  (DRG)  means 
a  system  for  classifying  inpatient 
hospital  discharges  as  a  b^is  for 
Medicare  payment  under  the 
prospective  payment  system. 

DRG  validation  means  PRO  validation 
to  the  effect  that  the  DRG  classification 
assigned  to  a  discharge  is  biised  on  the 
correct  diagnostic  and  procedural 
information. 
***** 

Hospital  means  a  health  care 
institution  or  distinct  part  of  an 
institution  as  defined  in  section  1861(e) 
through  (g)  of  the  Act,  including  a 
religious  nonmedical  health  care 
institution  as  defined  in  section 
1861(ss)(l)oftheAct. 
***** 

Peer  review  means  review  of  services 
by  health  care  practitioners  in  the  same 
professional  field  as  the  practitioner 
who  ordered  or  furnished  the  services. 

***** 

3.  §  476.74  is  revised  to  read  as 
follows: 

§  476.74    Genetai  re(|uifemenls  flof  tne 
aaaumpdon  of  review. 

In  assiuning  review  responsibility,  a 
PRO  must  comply  with  the  following 
conditions: 

(a)  Assume  review  responsibility  in 
accordance  with  the  schedule, 
functions,  and  negotiated  objectives 
specified  in  its  contract  with  CMS. 

(b)  Notify  the  appropriate  Medicare 
fiscal  intermediary  or  carrier  of  its 
assumption  of  review  in  particular 
health  care  facilities  no  later  than  5 
working  day^  after  the  day  it  assumes 
review  in  the  facility. 


(c)  Maintain  and  make  available  for 
public  inspection  at  its  principal 
business  office — 

(1)  A  copy  of  each  agreement  with  a 
Medicare  intermediary  or  carrier; 

(2)  A  copy  of  its  current  approved 
review  plan,  including  its  method  for 
implementing  review;  and 

(3)  Copies  of  all  subcontracts  for  the 
conduct  of  review. 

(d)  Limit  subcontracts  for  review  by 
h^th  care  facilities  to  review  of  quality 
of  care.  (There  is  no  limit  to  the  types 
of  review  that  the  PRO  may  subcontract 
to  organizations  that  are  not  health  care 
facilities.) 

(e)  If  required  by  CMS— 

(1)  Compile  statistics  based  on  the 
criteria  specified  in  §  411.402  of  this 
chapter; 

(2)  Make  limitation  of  liability 
determinations  in  accordance  with 
subpart  K  of  part  411  of  this  chapter; 
and 

(3)  Notify  providers  regarding  these 
determinations.  (Appeals  fit)m  these 
determinations  are  subject  to  the  rules 
set  forth  in  part  405  of  this  chapter — 
subpart  G  for  Part  A  services,  and 
subpart  H  for  Part  B  services.) 

(fj  Make  its  responsibilities  under  its 
contract  with  CMS  primary  to  all  it$ 
other  interests  and  activities. 

§478.86    [Amended] 

4.  hi  §  476.86(b),  "or  SNF  care"  is 
removed  and"§§  405.1035, 405.1042, 
and  405.1137  of  this  chapter."  is  revised 
to  read  "§482.30  of  this  chapter.". 

PART  47fr-RECONSIDERAT10NS  AND 
APPEALS 

FF.  Part  478  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  478 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

§478.46    [Revised] 

2.  Section  478.46  is  revised  to  read  as 
follows: 

§478.46    Departmantai  Appeaia  Board 


(a)  Board  review.  The  circumstances 
under  which  the  Departmental  Appeals 
Board  (the  "Board")  will  review  an  ALJ 
hearing  decision  or  dismissal  are  the 
same  as  those  set  forth  at  20  CFR  - 
404.970  for  Apfwals  Council  review. 

(b)  Basis  for  seeking  judicial  review. 
(1)  The  affected  party  may  seek  judicial 
review  of  the  Board's  decision,  or  of  the 
ALJ's  hearing  decision  if  the  Board 
denies  review,  if  the  amount  in 
controversy  is  $2,000  or  more. 

(2)  The  party  must  file  the  civil  action 
within  60  days  from  the  date  of  receipt 
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of  the  notice  of  the  Board's 
determination  or  denial  of  review. 

PART  480-ACQUISIT1ON. 
PROTECTION,  AND  DISCLOSURE  OF 
PEER  REVIEW  INFORMATION 

GG.  Part  480  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  480 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  B— PRO  Infonnalion:  General 
Provisions 

2.  The  heading  of  subpart  B  is  revised 
to  read  as  set  forth  above. 

3.  The  undesignated  centered  heading 
immediately  preceding  §480.101  is  . 
removed. 

§480.101    [Amended] 

4.  In  §480.101.  the  following  changes 
are  made: 

a.  The  definitions  of  "Health  care 
facility  or  facility",  "Non-facility 
organization",  and  "practitioner"  are 
removed. 

b.  The  definition  of  Implicitly  identify 
lies)  is  removed  and  a  new  definition  of 
Implicitly  identifies  is  added  in  its  place 
to  read  as  follows: 

§480.101    Scope  and  definitiona. 

***** 

(b)*  *  * 

Implicitly  identifies  refers  to  data  so 
unique,  or  to  numbers  so  small,  that  the 
identity  of  a  particular  patient, 
practitioner,  or  reviewer  would  be 
obvious. 

5.  §  480.103  is  amended  to  revise 
paragraph  (b)  to  read  as  follows: 

§480.103    Statutory  baaee  for  diedoaure  of 
information. 

***** 

(b)  Section  1160  of  the  Act  provides 
that  PRO  information  must  be  held  in 
confidence  and  not  disclosed  to  any 
person  except — 

(1)  To  the  extent  necessary  to  carry 
out  the  purposes  of  title  XI.  part  B,  of 
the  Act; 

(2)  In  cases  and  circumstances 
speeded  by  regulation  to  ensure 
adequate  protection  of  the  rights  and 
interests  of  patients,  practitioners,  and 
providers  of  health  care;  and 

(3)  As  necessary  to  assist  the 
following  agencies  in  the  pcffformance 
of  their  duties: 

(i)  Federal  and  State  agencies 
recognized  by  the  Secretary  as  having 
responsibility  for  identifying  and 
investigating  cases  or  patterns  of  fraud 
or  abuse. 


(ii)  Federal  and  State  agencies 
recognized  by  the  Secretary  as  having 
responsibility  for  identifying  cases  or 
patterns  involving  risks  to  the  public 
health. 

(iii)  Appropriate  State  agencies 
responsible  for  licensing  or  certifying 
providers  or  practitioners. 

(iv)  Federal  or  State  health  planning 
agencies  that  need  PROs  to  furnish  them 
aggregate  statistical  data  on  a 
geographical,  institutional,  or  other 
basis. 

Subpart  C— PRO  Access  to 
Information  and  PRO  Responsibilities 

6.  The  heading  of  subpart  C  is  revised 
to  read  as  set  forth  above. 

7.  The  undesignated  center  heading 
immediately  preceding  §  480.115  is 
removed. 

Subpart  D— Disclosure  of 
Nonconfidential  Information 

8.  The  heading  of  subpart  D  is  revised 
to  read  as  set  forth  above. 

Subpart  E— Disclosure  of  Confidential 
Information 

9.  The  heading  of  subpart  E  is  revised 
to  read  as  set  forth  above. 

PART  482— CONDITIONS  OF 
PARTiaPATION  FOR  HOSPITALS 

HH.  Part  482  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  482 
continues  to  read  as  follows: 

Authoritjr:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 

isgshh). 

§482.30    [Amended] 

2.  hi  §482. 30(a)(2),  "§456.50  through 
456.245  of  this  chapter."  is  revised  to 
read  "part  456  of  this  chapter.". 

§482^2    [Amended] 

3.  In  §482.52,  in  paragraphs  (a)(4)  and 
(a)(5),  ",  as  defined  in  §  410.69(b)  of  this 
chapter,"  is  removed. 

PART  483-REQUIREMENTS  FOR 
STATES  AND  FOR  LONG  TERM  CARE 
FACILITIES 

n.  Part  483  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  483 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the' 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

§483.40    [Amended] 

2.  In  §483.40,  in  paragraph  (e)(lKi)> 
"the  applicable  defbiition  in  §  491.2  of 
this  chapter"  is  revised  to  read  "the 


qualifications  set  forth  in  §  400.210  of 
diis  chapter". 

§483.102    AppHcabiHty  and  evaluation 


3.  In  §  483.102,  the  following  changes 
are  made: 

a.  The  section  heading  is' revised  to 
read  as  set  forth  above. 

b.  The  paragraph  heading 
Applicability  is  inserted  immediately 
after  the  designation  (a). 

c.  The  heading  of  paragraph  (b)  is 
revised  to  read  Evaluation  criteria. 

d.  Footnotes  1  and  2  are  revised  to 
read  as  set  forth  below. 
***** 

>  The  Diagnostic  and  Statistical 
Manual  of  Mental  Disorders  is  available 
for  inspection  at  the  Centers  for 
Medicare  &  Medicaid  Services,  CMS 
Library,  Room  C2-07-13,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850, 
or  at  the  Office  of  the  Federal  Register, 
suite  700,  800  North  Capitol  St.,  NVV., 
Washington,  DC.  Copies  may  be 
obtained  from  the  American  Psychiatric 
Association,  Division  of  Publications 
and  Marketing.  4100  K  Street,  NW., 
Washington,  DC  20005. 
***** 

2  The  American  Association  on  ' 
Mental  Retardation's  Manual  on 
Classiflcation  in  Mental  Retardation  is 
available  for  inspection  at  the  Centers 
for  Medicare  &  Medicaid  Services,  CMS 
Library,  Room  C2-07-13,  7500  Security 
Boulevard,  Baltimore,  MD  21244-1850, 
or  at  the  Office  of  the  Federal  Register, 
suite  700.  800  North  Capitol  St.,  NW., 
Washington,  DC.  Copies  may  be 
obtained  from  the  American  Association 
on  Mental  Retardation,  1719  Kalorama 
Rd.,  NW.,  Washington,  DC  20009. 


§483.460    [An 

4.  hi  §483460— 

a.  In  paragraph  (b)(1),  "that  specified 
plan  of  care  requirements  for  ICFs"  is 
removed. 

b.  In  paragraph  (b)(2),  the  phrase 
"physicians  must  participate  in"  is 
removed. 

PART  485-CONDrnONS  OF 
PARTICIPATION:  SPEOAUZEO 
PROVIDERS     ' 

JJ.  Part  485  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  485 
continues  to  read  as  follows: 

Aotfaority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
isgshh). 

2.  Section  485.51  is  revised  to  read  as 
follows: 
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1485^1    Definition. 

As  used  in  this  subpart,  unless  the 
context  indicates  otherwise, 
Comprehensive  outpatient 
rehabilitation  facility,  CORF,  or  facility 
means  a  nonresidential  facility  that  is 
established  and  operated,  at  a  single 
fbced  location,  exclusively  fcnr  the 
purpose  of  providing  outpatient 
diagnostic,  therapeutic,  and  restorative 
services  that  are  for  the  rehabilitation  of 
injured,  disabled,  or  sick  persons,  and 
that  are  furnished  by,  or  under  the 
supervision  of,  a  physician. 


§485.70    [Amended] 

3.  In  §485.70,  the  following  changes 
are  made: 

a.  In  paragraph  (c),  "§  405.1202(f)  and 
(g)  of  this  chapter."  is  revised  to 
read"§  484.4  of  this  chapter." 

b.  In  paragraph  (m),"§  485.705(f)  of 
this  chapter."  is  revised  to  read  "§484.4 
of  this  chapter.". 

4.  In  §  485.604.  paragraphs  (b)  and  (c) 
are  removed,  and  a  new  paragraph  (b)  is 
added,  to  read  as  follows: 

S  485.604    Personnel  qualifications. 

•        •        •        *        * 

(b)  A  nurse  practitioner  and  a 
physician  assistant  must  meet  the 
qualifications  specified  in  §  400.210(f) 
and  (g)  of  this  chapter. 


1485.639    [Amended] 

5.  In  §485.639,  in  paragraphs  (c)(l)(v) 
and  (c)(l)(vi),  ",  as  defined  in 

§  410.69(b)  of  this  chapter"  is  removed. 

1485.706    [Amended] 

6.  In  §485.705,. paragraphs  (b)(2)  and 
(c)(8)  are  revised  to  read  as  set  forth 
below. 

{485.706    Personnel  qualifications. 

•        •        *        *        * 

(b)*  *  * 

(2)  For  a  speech/language  pathologist, 
the  qualifications  set  forth  in  §  484.4  of 
this  chapter. 

***** 

(c)  *  ^  * 

(8)  A  nurse  practitioner  is  a  person 
who  must  meet  one  of  the  requirements 
specififd  in  §  400.210(f)  of  this  chapter. 


PART  4W'-SURVEY,  CERTinCATION, 
AND  eNFOnCEMENT  PROCEDUfflES 

KK.  Part  488  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  488 
continues  to  read  as  follows: 

Anliierity:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 


§488.1     [Amended] 

2.  In  §  488.1,  the  following  changes 
are  made: 

a.  The  definitions  of  "Act",  "Provider 
of  services  or  provider",  and  "State"  are 
removed. 

b.  The  following  definition  is  added 
in  alphabetical  order: 

§488.1    Definitions. 

***** 

Immediate  jeopardy  means  a  situation 
in  which  the  provid^'s  noncompliance 
with  one  or  more  of  the  requirements  for 
participation  has  caused,  or  is  likely  to 
cause,  serious  injury,  heirm,  impairment, 
or  death  to  a  patient  or  resident. 
***** 

c.  In  the  definition  of  "Substantial 
allegation  of  noncompliance",  "raises 
doubts  as  to  a  provider's  or  supplier's 
noncompliance"  is  revised  to  read 
"raises  doubts  as  to  a  provider's  or 
supplier's  compliance". 

§488.56    [Amended] 

3.  In  §  488.56,  in  paragraph  (b) 
introductory  text  and  paragraph  (b)(2), 
"§  488.75(i)"  is  corrected  to  read 
"§483.75". 

4.  In  §  488.64,  the  following  changes 
are  made: 

a.  Paragraph  (b)  is  revised  to  read  as 
set  forth  below. 

b.  In  paragraphs  (c),  and  (d), 
"§405.1137  of  this  chapter,  or  §482.30 
of  this  chapter,  as  applicable."  is  revised 
to  read  "§482.30  of  this  chapter.". 

c.  In  paragraph  (g),  "pursuant  to 
§405.1137  of  this  chapter  or  §482.30" 
is  revised  to  read  "in  accordance  with 
§  482.30  of  this  chapter". 

§  488.64    Remote  facility  variances  for 
utilization  review  requirements. 

***** 

(b)  The  Secretary  may  grant  a  facility 
a  variance  fitim  the  utilization  review 
time-firames  set  forth  in  §  482.30  of  this 
chapter  if  the  requesting  facility  can 
show,  to  CMS's  satisfaction,  that  it  has 
been  unable  to  comply  with  those  time- 
frames by  reason  of  lack  of  sufficient 
professional  personnel  available  to 
conduct  the  reviews. 


§488.301    [Amendecq 

5.  In  §  488.301,  the  following  changes 
are  made: 

a.  In  the  definition  of  "Validation 
svavey",  "Secretary"  is  revised  to  read 
"CMS". 

b.  The  definition  of  "Immediate 
jeopardy"  is  removed. 


PART  489— PROVIDER  AGREEMENTS 
AND  SUPPUER  APPROVALS 

LL.  Part  489  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  489 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102, 1819,  and  1871  of 
the  Social  Security  Act  (42  U.S.C.  1302. 
13951-3,  and  1395hh). 

§489.3    [Amended] 

2.  In  §  489.3,  the  definition  of 
"Immediate  jeopardy"  is  revised  and  a 
definition  of  "Supplier  approval"  is 
added,  in  alphabetical  order,  to  read  as 
follows: 

§489.3    Definitions. 

Immediate  jeopardy  has  the  meaning 
given  the  term  in  §  488.1  of  this  chapter. 

***** 

Supplier  approval  means  approval  by 
CMS  for  a  supplier  to  receive  payment 
for  Medicare  covered  services  it 
furnishes  to  Medicare  beneficiaries. 

PART  491— CERTIFICATION  OF 
CERTAIN  FAaUTIES 

MM.  Part  491  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  491 
is  revised  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh),  and  sec.  332  of  the  Public  Health 
Service  Act  (42  U.S.C.  254e). 

§491.2    [Amended] 

2.  In  §491.2,  the  following  changes 
are  made: 

a.  The  definitions  of  "Nurse 
practitioner",  "Physician",  "Physician 
assistant",  and  "Secretary"  we  removed. 

b.  The  definition  of  "FQHC"  is 
removed  and  a  new  definition  of 
Federally  qualified  health  center  (FQHC) 
is  added  in  its  place  to  read  as  follows: 

§491.2    Definitions. 

*        *        *        *        * 

Federally  qualified  health  center  (FQHC) 
has  the  meaning  given  the  term  in 
§  405.2401(b)  of  this  chapter. 


§481.3    [Amended] 

3.  In  §  491.3,  "subpart  S  of  42  CFR 
part  405"  is  revised  to  read  "subparts  A 
through  C  of  part  488  of  this  chapter.". 

^ART  493— LABORATORY 
REQUIREMENTS 

NN.  Part  493  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  493 
is  revised  to  read  as  follows: 

Authority:  Sec.  353  of  the  Public  Health 
Service  Act  and  sees.  1102  and  1871  of  the 
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Social  Security  Act  (42  U.S.C.  263a,  1302, 
and  1395hh). 

§493.1    [Corrected] 

2.  In  §  493.1,  "the  sentence  following 
section  1861(s)(13),"  is  removed. 

§493.2    [Amended] 

3.  In  §493.2,  the  following  changes 
are  made: 

a.  The  statements  and  definitions  for 
"HHS",  "Physician",  and  "State  survey 
agency"  are  removed. 

b.  The  definition  of  "immediate 
jeopardy"  is  revised  to  read  as  set  forth 
below. 

c.  In  the  definition  of  "party",  the 
word  "imposed"  is  insmted 
immediately  before  "by  CMS". 

d.  The  definitions  of  "sample", 
"State"  and  "Substantial  allegation  of 
noncompliance"  are  revised  to  read  as 
follows: 

§493.2    Definitions. 

•  *        *        *      .  * 

Immediate  jeopardy  has  the  meaning 
given  that  term  in  §  488.1  of  this 
chapter. 

***** 

Sample,  in  relation  to  proficiency 
testing,  means  the  material  that  is  to  be 
tested  by  the  participants  in  the 
proficiency  testing  program. 

State  includes  any  political 
subdivision  to  whic^  the  State  has 
expressly  delegated  powers  sufficient  to 
enable  it  to  enforce  requirements  equal 
to,  or  more  stringent  than,  CLIA 
requirements. 
***** 

Substantial  allegation  of 
noncompliance  has  the  meaning  given 
that  term  in  §  488.1  of  this  chapter. 

*  *        *        *        * 

§493.57    [Amended] 

4.  In  §493.57,  in  paragraph  {e)(2),  "as 
defined  in  subpart  C  of  this  part;"  is 
revised  to  read  "as  set  forth  in  subpart 
Cof  this  part;". 

§493.61    [Amended] 

5.  In  §493.61,  the  following  changes 
are  made: 

a.  In  paragraph  (e)(2),  "for  a  certificate 
as  defined  in  subpart  C  of  this  part; 
and"  is  revised  to  read  "for  one  of  the 
certificates  specified  in  subpart  C  of  this 
part;  and". 

b.  In  paragraph  (i)(2),  "for  a  certificate 
as  defined  in  subpart  C  of  this  part;  " 

is  revised  to  read  "for  any  of  the 
certificates  specified  in  subpart  C  of  this 
part;" 


PART  496— APPEALS  PROCEDURES 
FOR  DETERMINATIONS  THAT  AFFECT 
PARTICIPATION  IN  THE  MEDICARE 
PROGRAM  AND  FOR 
DETERMINATIONS  THAT  AFFECT  THE 
PARTICIPATION  OF  ICFa/MR  AND 
CERTAIN  NFS  IN  THE  MEDICAID 
PROGRAM 

00.  Part  498  is  amended  as  set  forth 
below. 

1.  The  authority  citation  for  part  498 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
139Shh). 

§498.2    [Amended] 

2.  In  §498.2,  the  definitions  of 
"Departmental  Appeals  Board",  "OHA", 
and  "OIG"  are  removed. 

§488.3    [Amended] 

3.  In  §498.3: 

a.  Paragraph  (a)(1)  is  revised  to  read 
as  set  forth  below. 

b.  In  paragraph  (c),  the  introductory 
text  is  designated  as  "(1)",  paragraph 
designations  "(1)",  "(2)",  and  "(3)"  are 
revised  to  read  "(i)",  "(ii)",  and  "(iii)", 
respectively. 

c.  A  new  paragraph  (c)(2)  is  added  to 
read  as  set  forth  below. 

d.  Paragraph  (d)  introductory  text  is 
revised  as  set  forth  below. 

§498.3    Scope  and  applicat)Hity. 

(a)  Scope.  (1)  This  part  sets  forth 
procedures  for  reviewing  initial 
determinations  that  CMS  makes  with 
respect  to  the  matters  specified  in 
paragraph  (b)  of  this  section,  and 
identifies,  in  paragraph  (c)  of  this 
section,  matters  for  which  the  OIG 
makes  initial  determinations  and 
provides  appeals  procedures.  It  also 
specifies,  in  paragraph  (d)  of  this 
section,  administrative  actions  that  are 
not  subject  to  appeal  under  this  part. 
***** 

(c)*** 

(2)  Appeals  procedures  for  OIG 
determinations  are  set  forth  in  part  1005 
of  this  chapter. 

***** 

(d)  CMS  Administrative  actions  that 
are  not  initial  determinations.  CMS 
administrative  actioi^  other  than  those 
specified  in  paragraph  (b)  of  this  section 
are  not  initial  determinations  and  thus 
are  not  subject  to  appeal  under  this  part. 
Administrative  actions  that  are  not 
initial  determinations  (and  therefore  not 
subject  to  appeal  under  this  part) 
include  but  are  not  limited  to  the 
following: 


§498.5    [Amended] 

4.  hi  §498.5(jM2)(i).  "the  SNF  or  ICF' 
is  revised  to  read  "the  ICF/MR",  and 
"patients"  is  revised  to  read 
"residents". 

§488.22    [Amended] 

5.  In  §498.22,  in  paragraph  (a),  the 
parenthetical  statement  at  ihe  end  of  the 
paragraph  is  removed. 


§498.40    [An 

6.  hi  §  498.40,  in  paragraph  (a)(1),  "or 
the  OIG,  as  appropriate,  or  with  OHA." 
is  removed  and  "or  the  Departmental 
Appeals  Board."  is  added  in  its  place. 

§496.42    [Amended] 

7.  In  §498.42,  insert  a  period  after 
"CMS",  and  remove  the  remainder  of 
the  sentence. 

8.  Section  498.44  is  revised  to  read  as 
follows: 

§496.44    Designation  of  hearing  official. 

(a)  The  Chair  of  the  Departmental 
Appeals  Board  (the  Board)  or  his  or  her 
delegate  designates  an  ALJ  or  a  member 
or  members  of  the  Board  to  conduct  the 
hearing. 

(b)  If  appropriate,  the  Chair  or  the 
delegate  may  substitute  a  different  AL) 
or  member  or  members  of  the  Board  to 
conduct  the  hearing. 

(c)  As  used  in  this  part,  "ALJ" 
includes  a  member  or  members  of  the 
Board  who  are  designated  to  conduct  a 
hearing. 

§496.56    [Amended] 

9.  In  §498.56,  in  paragraph  (b)(5), 
"SNFs  or  ICFs"  is  revised  to  read  "ICFs/ 
MR". 


§496J2    [An 

10.  hi  §498.82,  paragraph  (a)(2),  the 
following  changes  are  made: 

a.  The  term  "the  OHA"  is  revised  to 
read  "the  Board". 

b.  "Departmental  Appeals  Board"  is 
revised  to  read  "Board". 

c.  "§  98.22(c)(3)"  is  corrected  to  read 
"§  498.22(b)(3)". 

11.  In  §498.83,  paragraph  (d)  is 
revised  to  read  as  follows: 

§496.63    Departmental  AppeelsBoerd 
action  on  request  for  review. 

***** 

(d)  Review  panel.  If  the  Board  grants 
a  request  for  review  of  the  ALJ  decision, 
the  review  is  conducted  by  a  panel  of 
three  members  of  the  Board  designated 
by  the  Chair  or  Deputy  Chair. 

PP.  Nomenclature  changes. 

1.  Throughout  this  chapter  IV: 

a.  "DAB",  wherever  it  appears,  is 
revised  to  read  "Board". 

b.  "DAB's".  wherever  it  appears,  is 
revised  to  read  "Board's". 
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c.  "CDAB)",  wherevOT  it  appears,  is 
removed. 

2.  Throughout  this  chapter  IV,  "a 
SNF*.  and  "a  NF",  wherever  they 
appear,  are  revised  to  read  "an  SNF" 
and  "an  NF",  respectively. 

3.  Throughout  chapter  IV, 
"intermediate  care  facility  for  the 
mentally  retarded"  wherever  it  appears, 
is  revisecfto  read  "intermediate  care 
facility  for  persons  with  mental 
retardation  and  related  conditions". 

4.  In  the  following  locations,  "co- 
payment"  wherever  it  appears,  is 
revised  to  read  "copayment": 

§§  447.54(a)(3)  (table  heading),  447.55(a) 
and  (b),  447.56,  and  447.58. 

5.  In  §447;54(a)(3)  text,  "co- 
payments"  is  revised  to  read 
"copayments". 

6.  In  the  following  locations,  "the 
OIG,  as  appropriate,"  is  removed: 

§  498.20(a)(1).  §  498.25(b)(1),  and 
§498.32(a)jl). 

7.  In  the  following  locations,  "or  the 
OIG"  is  removed:§  498.32(b)(2), 

§  498.56(a)(2),  §  498.56(d),  heading  and 
text,  §498.66(b)(2),§  498.78(a).  and 
§  498.83(a),  heading  and  text. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — ^Hospital 
Insurance;  Program  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance;  Program 
No.  93.778,  Medical  Assistance) 

Dated:  August  8,  2001. 
Ruben  J.  King-Shaw,  Jr.. 
Deputy  Administrator  and  Chief  Operating 
Officer,  Centers  for  Medicare  6' Meidicaid 
Services. 

Dated:  September  9,  2001. 
Toouny  G.  Thompson, 
Secretary. 
[FR  Doc.  02-1065  Filed  1-24-^2;  8:45  am] 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cenlera  for  Medteara  A  MadleaM 


42  CFR  Part  401 

[CIIS-6011-P] 


iMpayfiMiii  of  ovwpayMMfMs 

KOBtCf:  Centers  fcs  Medicare  ft 
Medicaid  Services  (CMS).  HHS. 
ACnOM:  Proposed  rule. 


r:  This  pn^xMed  rule  would 
supplement  and  modify  the  notice  of 
proposed  rulemakiiig  that  «ras 
publiriied  on  March  25. 1998  (63  FR 
14506).  That  notice  propoeed  to  amend 
the  Medicare  ragulatioas  foveming 
liability  for  overpayments  from  the 


Centers  for  Medicare  &  Medicaid 
services  (CMS)  to  providers,  suppliers, 
and  individuals  to  eliminate  application 
of  certain  regulations  of  the  Social 
Security  Administration  and  to  replace 
them  with  regulations  more  specific  to 
circumstances  involving  Medicare 
overpayments. 

This  proposed  regulation  would 
supplement  and  modify  that  notice  in 
order  to  establish,  in  rqgiUations,  the 
longstanding  resp[onsibility  of 
providers,  suppliers,  individuals  and 
also  managed  care  organizations 
contracting  with  us  to  report  and  return 
overpayments  to  us.  This  proposed 
would  establish  the  timeframe  and 
process  for  making  the  reports  and 
rettuning  the  overpayments. 

DATES:  Comments  will  be  considered  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  March  26,  2002. 

ADDRESSES:  Mail  written  comments  (one 
original  and  three  copies)  to  the 
following  address  ONLY:  Centers  for 
Medicare  &  Medicaid  Services, 
Department  of  Health  and  Human 
Services,  Attention:  CMS-^Oll-P,  PO 
Box  8013,  Baltimore,  MD  21244-8013. 

If  you  prefer,.you  may  deliver,  by 
courier,  your  written  comments  (one 
original  and  three  copies)  to  one  of  the 
following  addresses:  Hubert  H. 
Humphrey  Building,  Room  443-G.  200 
Independence  Avenue,  SW., 
Washington,  DC  20201,  or  Centers  for 
Medicare  ft  Medicaid  Services,  C5-14- 
03,  Central  Building,  7500  Security 
Boulevard.  Baltimore.  MD  21244-1850. 

Comments  mailed  to  those  addresses 
designated  for  courier  delivery  may  be 
delayed  and  could  be  considered  late. 
Because  of  staffing  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  Please 
refer  to  file  code  CMS-6011-P  on  each 
comment. 

Comments  received  timely  yrill  be 
available  for  public  inspection  as  they  , 
are  received,  beginning  approximately  3 
weeks  aftw  publication  of  this 
document,  in  room  C5-12-08  of  the 
Centos  for  Medicare  ft  Medicaid 
Services.  7500  Security  Boulevard, 
Baltimore.  Maryland.  Monday  through 
Friday  of  each  week  from  8:30  a.m.  to 
5  p.m.  Please  call  (410)  786-7197  to 
make  an  appointment  to  view 
comments. 

FOR  FURTHER  ■PORMATIOW  CONfACT:  Paul 
Reed  (410)  786-4001. 


SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  25, 1998  we  published  in 
the  Federal  Register  (63  FR  14506)  a 
notice  of  proposed  rulemaking  that 
would  amend  the  Medicare  regulations 
governing  liability  for  overpajrments  to 
eliminate  application  of  certain 
regulations  of  the  Social  Seciuity 
Administration  and  to  replace  them 
with  regulations  more  specific  to 
circumstances  involving  Medicare 
overpayments. 

Section  401.310  of  those  proposed 
regidations  defined  overpayment  as 
those  Medicare  funds  that  a  provider, 
supplier,  or  individual  has  received  in 
excess  of  amounts  payable  under  the 
Medicare  statute  and  regulations.  The 
notice  of  proposed  rulemaking 
described  the  types  of  overpayments, 
and  gave  examples  of  causes  of 
overpajnments,  such  as  pajrments  made 
by  Medicare  for  noncovered  services. 
Medicare  payments  in  excess  of  the 
allowable  amount  for  an  identified 
covered  service,  errors  and 
nonreimbiusable  expenditures  in  cost 
reports,  duplicate  payments,  and 
Medicare  payment  when  another  entity 
had  the  primary  responsibility  for 
payment  (63  FR  14517).  It  also  stated 
that  once  a  determination  and  any 
adjustments  in  the  amount  of  the 
overpajrments  have  been  made,  the 
remaining  amount  is  a  debt  owed  to  the 
United  States  Government.  After 
publishing  that  notice  of  proposed 
nUemaking,  we  received  several     ** 
comments  on  their  provisions.  In 
addition,  on  Jtme  26, 1998,  we 
published  the  Medicare+Choice  (M-fC) 
interim  final  rules  (63  FR  34968)  in 
which  we  addressed  a  process  for 
reporting  to  us  violations  of  the  law, 
including  overpayments.  We  stated  that 
we  wanted  M-fC  organizations  to  self 
identify  vAen  they  had  been  overpaid. 
While  the  amount  of  estimated 
overpayments  has  decreased  in  recent 
years,  die  number  and  amotmt  of 
overpayments  continue  to  be  a 
significant  issue  in  the  Medicare 
program. 

Tibe  June  29,  2000  final  M-fC 
regulation  (65  FR  40170)  eliminated  any 
requirement  for  self-reporting  of 
oveqMyments  cm  the  basis  that  it  was 
arguably  unfair  to  impose  a  self- 
reporting  requirement  on  M-fC 
organizations,  but  not  on  other  types  of 
providers  and  supplinspartidpating  in 
the  Medicare  program,  llie  prramble  to 
that  r^ulation  stated: 

"While  we  are  withdrawing  all 
requirements  for  self-reporting  in  this 
rule,  we  believe  that  the  required 

Xrting  of  overpayments  is  an 
itive  tool  for  promoting  Medicare 
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program  integrity  generally. 
Accordingly,  HCFA  intends  to  develop 
policies  through  separate  notice  and 
comment  rulemaking  in  cooperation 
with  the  HHS  Office  of  Inspector 
General  that  would  require  all  Medicare 
providers,  suppliers,  and  contractors  to 
report  dverpajrments  to  HCFA."  (65  FR 
40265) 

With  this  proposed  modification  to 
the  March  25, 1998  notice  of  proposed 
rulemaking,  we  intend  to  issue  one 
comprehensive  rule  on  this  subject. 

The  obligation  to  report  and  return 
overpayments  is  derived  from  sections 
1870, 1871,  and  1102  of  the  Social 
Security  Act  (the  Act).  Section  1870  of 
the  Act  establishes  that  providers  and 
suppliers  are  liable  for  overpayments 
unless  determined  to  he  without  feult, 
as  defined  in  proposed  §401.323,  with 
respect  to  the  overpayments. 
Individuals  may  be  liable  in  certain 
circimistances  imless  the  individual  is 
determined  to  be  without  fault,  as 
defined  in  proposed  §  401.355,  and  the 
recovery  of  the  overpayment  would 
either  defeat  the  purposes  of  the  statute 
or  be  against  equity  and  good 
conscience. 

Section  1102  of  the  Act  requires  that 
the  Secretary  make  and  publish  such 
rules  and  regidations,  not  inconsistent 
with  the  Act,  as  may  be  necessary  for 
the  efficient  administration  of  the 
functions  with  which  the  Secretary  is 
charged  under  the  Act.  Under  section 
1871  of  the  Act,  the  Secretary  must 
prescribe  such  regulations  as  may  be 
necessary  to  carry  out  the 
administration  of  the  insiuance 
programs  imder  the  Medicare  statute.  In 
certain  contexts,  formal  guidance 
requires  providers  to  report 
overpayments  through  our  Medicare 
Credit  Balance  Report,  and  suppliers  to 
report  overpayments  through  their 
reporting  mechanisms.  This  proposed 
rule  would  further  memorialize  the 
longstanding  responsibility  for  all 
providers,  suppliers,  individuals,  and 
other  entities,  including  managed  care 
organizations  contracting  with  us,  to 
repcnrt  overpajrments  and  establish  the 
time  fiame  and  process  for  making  those 
reports. 

In  addition,  section  1128B(a)(3)  of  the 
Act  establishes  that  persons  are  under  a 
legal  duty  to  disclose  the  occurrence  of 
events  affecting  the  right  to  payment  or 
benefits  by  a  Federal  health  care 
program.  Specifically,  this  section 
makes  it  a  felony  for  a  person,  "having 
knowledge  of  the  occurrence  of  any 
event  affecting  *  *  *  his  initial  or 
continued  right  to  any  [Federal  health 
carel  benefit  or  payment  *  *  *.  [to 
conceal  or  fail]  to  disclose  such  event 
with  an  intent  fraudulendy  to  seciire 


such  benefit  or  payment  *  *  *."  Thus, 
failure  to  notify  us  of  an  overpayment 
within  a  reasonable  period  of  time  may, 
in  certain  circumstances,  establish 
criminal  liability,  and  result  in  a  referral 
to  the  Office  of  inspector  General. 

n.  Provisions  of  the  Proposed  Rule 

In  this  rule  we  are  proposing  to 
modify  and  supplement  the  notice  of 
proposed  rulemaking  that  was 
published  in  the  Federal  Register  on 
March  25, 1998  (63  FR  14506).  We  are 
revising  the  definition  of  overpayment 
to  cover  not  just  excess  Medicare  funds 
received  by  a  provider,  supplier,  or 
individual,  but  also  funds  received  by 
other  entities.  We  are  also  adding  a 
definition  of  other  entities,  which 
defines  them  as  entities,  including 
managed  care  organizations  contracting 
with  us  in  accordance  with  42  CFR  parts 
417  or  422,  that  are  not  providers, 
suppliers,  or  individuals,  that  provide 
Medicare  services  to  Medicare 
beneficiaries.  The  new  definition  makes 
clear  that  other  entities  include 
managed  care  organizations  contracting 
with  us  in  accordance  with  42  CFR  parts 
417  or  422.  We  are  also  adding  a 
paragraph  to  memorialize  in  regulations 
the  responsibility  and  procedures  for 
retiuning  overpa)mients  to  us.  The 
March  25, 1998  notice  of  proposed 
rulemaking  would  amend  the  Medicare 
regulations  governing  liability  for 
overpayments  in  order  to  eliminate 
application  of  certain  regidations  of  the 
Social  Seciuity  Administration  and 
replace  them  with  regulations  more 
specific  to  circumstances  involving 
Medicare  overpajrments.  This  proposed 
rule  would  modify  and  supplement  the 
March  25, 1998  notice  of  proposed 
rulemaking.  It  would  require  providers, 
suppliers,  and  individu^s  that  have 
identified  a  Medicare  pajrment  received 
in  excess  of  amounts  payable  under  the 
Medicare  statute  and  regulations  to 
report  and  return  the  overpayment, 
within  60  days  of  identifying  the 
overpayment,  to  the  appropriate 
intermediary  or  carrier  at  the  correct 
address.  In  the  case  of  a  managed  care 
organization  contracting  with  us,  the 
managed  care  organization  must,  within 
60  days  of  identifying  the  overpayment, 
notify  us  either  in  a  manner  consistent 
with  certification  of  payment  data 
requirements  described  at  42  CFR 
422.502(1)  or  in  a  manner  consistent 
with  our  cost  settiement  processes 
described  at  42  CFR  part  417,  subparts 
O  and  U,  so  that  we  can  adjust  the 
identified  overpayment  appropriately. 
For  overpayments  identified  by 
managed  care  organizations  for  a  period 
beyond  which  payment  data  have 
already  been  cert^ed  or  setUed.  the 


managed  care  organization  must  notify 
us  in  writing  of  die  overpayment  within 
60  days  of  identifying  or  learning  of  the 
excess  payment,  so  that  we  can  recover 
the  identified  overpayment 
appropriately.  For  overpayments 
identified  by  other  entities,  other  than 
managed  care  organizations,  the  other 
entities  must  notify  us  in  writing  of  the 
overpayment  within  60  days  of 
identifying  or  learning  of  the  excess 
payment,  so  that  we  can  recover  the 
identified  overpayment  appropriately. 
Submission  of  corrected  bills  in 
conformance  with  our  policy,  within  60 
days,  fulfills  these  requirements  for 
providers,  suppliers,  and  individuals. 
Our  existing  certification  requirements 
for  M+C  organizations,  described  at 
§422.502(1),  and  cost  settlement 
processes  for  cost-based  contractors, 
described  at  42  CFR  part  417,  subparts 
O  and  U,  and  this  new  requirement  for 
overpayments  reported  after  payment 
certifications  have  already  been 
submitted,  provide  the  process  for 
notifying,  documenting,  and  correcting 
overpayments  for  managed  care 
organizations  contractiiig  with  us. 

m.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  we  are  required  to 
provide  60  days  notice  in  the  Federal 
Register  and  solicit  public  comment 
when  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  shoidd  be  approved  by  OMB, 
section  3506(c)(2)(A)  of  die  PRA   • 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  Whether  the  information  collection 
is  necessary  and  useful  to  carry  out  the 
proper  functions  of  the  agency; 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden; 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Therefore,  we  are  soliciting  comments 
from  the  public,  including  the  providw 
and  supplier  community,  on  each  of 
these  issues  for  the  information 
collection  requirements  discussed 
below. 

§401.310(e}—ltA  provider,  supplier, 
or  individual  identifies  a  Medicare 
payment  received  in  excess  of  the 
amounts  payable  under  the  Medicare 
statute  and  regulations,  the  provider, 
supplier,  or  individual  must,  within  60 
days  of  identifying  or  learning  of  the 
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excess  payment,  notify  the  intermediary 
or  carrier,  in  writing,  of  the  reason  for 
the  overpayment,  and  return  the 
overpayment  to  the  appropriate 
intermediary  or  carrier,  at  the  correct 
address. 

It  is  estimated  that  there  will  be 
approximately  906,724  notifications 
submitted  on  an  annual  basis  and  that 
it  will  take  5  minutes  per  instance  for 
providers,  suppliers,  or  individuals  to 
notify  the  appropriate  intermediary  or 
carrier.  The  total  annual  burden 
associated  with  this  requirement  is 
75,560  hours. 

If  a  managed  care  organization 
contracting  with  us  in  accordance  with 
42  CFR  parts  417  or  422  identifies  a 
Medicare  pajrment  received  in  excess  of 
amoimts  payable  imder  the  Medicare 
statute  and  regulations  before  the 
payment  data  have  been  certified  or 
settled,  the  managed  care  organization 
must  notify  us  either  in  accordance  with 
certification  of  payment  data 
requirements  described  in  §422.502(1) 
or  in  accordance  with  cost  settlement 
processes  described  in  42  CFR  part  417, 
subparts  O  and  U. 

It  is  estimated  that  there  will  be  no 
additional  notifications  submitted  on  an 
annual  basis  and  that  it  will  take  5 
minutes  per  instance  to  notify  us.  The 
total  annual  burden  associated  with  this 
requirement  is  zero  hoiu^. 

If  a  managed  care  organization 
contracting  with  us  in  accordance  with 
42  CFR  parts  417  or  422  identifies  a 
Medicare  payment  received  in  excess  of 
amounts  payable  under  the  Medicare 
statute  and  regxilations  after  payment 
data  have  been  certified  or  settled,  it 
must  notify  us.  in  writing,  of  the 
overpayment  within  60  days  of 
identifying  or  learning  of  the 
overpaymrait  so  that  we  can  recover  the 
identified  overpayment  appropriately. 

It  is  estimated  diat  there  will  be  no 
additional  notifications  submitted  on  an 
annual  basis  and  that  it  will  take  5 
minutes  per  instance  to  notify  us.  The 
total  annual  burden  associated  with  this 
requirement  is  zero  hours. 

If  an  other  entity,  other  than  a 
managed  care  oiganizatian  contracting 
with  us  in  accordance  with  42  CFR  parts 
417  or  422,  identifies  a  Medicare 
pa3anent  received  in  excess  of  amounts 
payable  under  the  Medicare  statute  and 
regulations,  it  must  notify  us.  in  writing, 
of  the  overpayment  within  60  days  of 
identifying  or  learning  of  the 
overpayment  so  that  we  can  recover  the 
identified  overpayment  appropriatefy. 

It  is  estimated  that  there  udll  be  no 
additional  notifications  submitted  on  an 
annual  basis  and  that  it  will  take  5 
minutes  per  instance  to  notify  us.  The 


total  annual  biu-den  associated  with  this 
requirement  is  zero  hours. 

We  have  submitted  a  copy  of  this 
proposed  rule  to  OMB  for  its  review  of 
the  information  collection  requirements 
in  §401.310.  These  requirements  are  not 
effective  until  they  have  been  approved 
by  OMB. 

If  you  have  any  comments  concerning 
any  of  these  information  collection  and 
record  keeping  requirements,  please 
mail  one  original  and  three  copies 
within  60  days  of  this  publication  date 
to  the  following  addresses: 
Centers  for  Medicare  &  Medicaid 
Services,  Office  of  Information 
Services,  Information  Technolo^ 
Investment  Management  Group. 
Division  of  CMS  Enterprise 
Standards,  Room  N2-14-26,  7500 
Security  Boulevard,Baltimore,  MD 
21244-1850,  Attn:  John  Burke  CMS- 
601 1-P,  and 
Office  of  Information  and  Regidatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn:  Allison  Herron  Eydt, 
CMS  Desk  Officer. 

IV.  Response  to  Comments 

Beoause  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  conunent,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
conunents  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  preamble,  and,  if  we  proceed  with 
a  subsequent  document,  we  will 
respond  to  the  comments  in  the 
preamble  to  that  doounent.  Because  this 
dociunent  proposes  to  modify  and 
supplement  a  notice  of  proposed 
rulemaking  published  on  March  25, 
1998  in  the  Federal  Register  (63  FR 
14506),  we  will  respond  to  all 
comments  received  concerning  both  that 
notice  of  proposed  rulemaking  and  this 
proposed  modification  in  the  preamble 
to  the  combined  subsequent  document. 

V.  Regulatory  Impact 

A.  Overall  Impact 

We  have  examined  the  impact  of  this 
proposed  rule  as  required  by  Executive 
Order  12866  (September  1993, 
Regulatory  Plaiming  and  Review)  and 
the  Regulatory  Flexibility  Act  (RFA) 
(September  19, 1980,  Public  Law  96- 
354).  Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 


and  safety  effects;  distributive  impacts; 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  one  year).  This  proposed  rule  is 
not  a  major  rule.  The  requirements  of 
this  rule  add  another  program  integrity 
tool,  but  do  not  replace  existing 
overpayment  recovery  efforts. 
Additionally,  providers,  suppliers, 
individuals,  and  other  entities  already 
report  and  retiun  many  overpayments. 
Any  overpayments  made  by  us  are  not 
amoimts  that  are  due  to  these  entities. 
The  cost  of  the  required  reporting 
should  be  minimal  for  providers, 
suppliers,  individuals,  and  other 
entities,  including  managed  care 
organizations  contracting  with  us  in 
accordance  with  42  CFR  parts  417  or 
422. 

The  RFA  also  requires  agencies  to 
analyze  options  for  regulatory  relief  of 
small  businesses.  For  purposes  of  the 
RFA,  small  entities  include  small 
businesses,  nonprofit  organizations,  and 
governmental  agencies.  Most  hospitals 
and  most  other  providers  and  suppliers 
are  small  entities,  either  by  nonprofit 
status  or  by  having  revenues  of  between 
$5  million  and  $25  million  annually. 
Individuals  and  States  are  not  included 
in  the  definition  of  small  entities.  Under 
this  proposed  rule,  providers,  suppliers, 
individuals,  and  other  entities, 
including  maniaged  care  organizations 
contracting  with  us  in  accordance  with 
42  CFR  parts  417  or  422,  would  be 
required  to  notify  the  Medicare 
intermediary  or  carrier,  or  us,  as 
appropriate,  in  writing,  within  60  days 
of  identifying  any  payment  that  exceeds 
the  amoimt  payable  imder  the  Medicare 
statute  and  regulations. 

The  cost  of  the  required  reporting 
should  be  minimal  for  providers, 
suppliers,  individuals,  and  other 
entities,  including  managed  care 
organizations  contracting  with  us  in 
accordance  with  42  CFR  parts  417  or 
422.  Because  standard  business 
practices  dictate  keeping  accurate 
records  concerning  monies  due  and/or 
payable,  the  required  reporting  of 
overpayments  will  add  minimal  cost  for 
some  providers,  suppliers,  individuals, 
and  other  entities,  and  no  cost  for 
providers,  suppliers,  individuals,  and 
other  entities  already  reporting 
oveipayments.  Therefore,  we  have 
determined,  and  we  certify,  that  this 
proposed  regulation  would  not  result  in 
a  s^nificant  impact  on  a  substantial 
number  of  small  entities. 

In  addition,  section  1102(b)  of  the 
Social  Security  Act  (the  Act)  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  rule  may  have  a  significant  impact 
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on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  603  of  the  RFA.  For  piuposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital 
located  outside  of  a  Metropolitan 
Statistical  Area  with  fewer  than  100 
beds.  The  cost  of  the  required  reporting 
should  be  minimal  for  small  rural 
hospitals.  Because  standard  business 
practices  dictate  keeping  accurate 
records  concerning  monies  due  and/or 
payable,  the  required  reporting  of 
overpayments  will  add  minimal  cost  for 
soine  small  rural  hospitals  and  no  cost 
for  those  hospitals  already  reporting 
overpayments.  Therefore,  we  have 
determined,  and  we  certify,  that  this 
proposed  rule  would  not  have  a 
significant  effect  on  the  operations  of  a 
substantial  number  of  rural  hospitals. 

B.  The  Unfunded  Mandates  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  requires 
that  agencies  assess  anticipated  costs 
and  benefits  before  issuing  any  rule  that 
may  result  in  an  expenditure  in  any  1 
year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
proposed  rule  woiUd  have  no  effect  on 
the  annual  expenditures  of  any  State, 
local,  or  tribal  government,  or  the 
private  sector.  Any  overpayments  made 
by  us  to  a  provider,  supplier,  individual, 
or  other  entity  that  are  reported  and 
returned  to  us  are  not  expenditiu«s.  The 
overpayments  are  not  amounts  owed  to 
the  provider,  supplier,  individual,  or 
other  entity  and  their  return  would  have 
no  economic  impact.  Therefore,  we  have 
determined,  and  we  certify,  that  this 
proposed  regiilation  would  not  result  in 
an  annual  expenditiue  by  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
by  the  private  sector,  of  $100  million. 

C.  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
This  proposed  rule  would  impose  no  . 
direct  requirement  costs  on  State  and 
local  governments,  would  not  preempt 
State  law,  or  have  any  Federalisim 
implications.  We  are  requiring 
providers,  suppliers,  individuals,  and 
other  entities  that  identify  that  we  have 
overpaid  them  to  report  die 
overpayment  to  us  and  retiun  the 
amount  overpaid. 


In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
rule  was  reviewed  by  the  Office  of 
Management  and  Budget.  This  proposed 
rule  is  not  a  major  rule  as  defined  at  5 
U.S.C  804(2). 

List  of  Subjects  in  42  CFR  Part  401. 

Claims,  Freedom  of  information. 
Health  facilities.  Medicare,  Privacy. 

Accordingly,  the  Centers  for  Medicare 
&  Medicaid  Services  proposes  to  amend 
the  notice  of  proposed  rulemaking  at  63 
FR  14506  (March  25, 1998),  which 
proposed  to  amend  42  CFR  chapter  IV, 
part  401  by  adding  subpart  D,  as 
follows: 

PART  401— GENERAL 
ADMINISTRATIVE  REQUIREMENTS 

SubfMrt  D— Recovery  of 
OvwpaynMfits,  Suspension  of 
Payment,  and  Repayment  of 
Scholarships  and  Loans 

1.  The  authority  citation  for  part  401, 
subpart  D,  continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Proposed  §401.310  is  amended  by 
revising  paragraph  (a),  adding  a  new 
paragraph  (b)(4),  and  adding  a  new 
paragraph  (e)  as  follows: 

S  401 .310    Overpayments. 

(a)  Definitions:  As  used  in  this 
section,  the  following  definitions  apply: 

Other  entity  means  an  entity, 
including  a  managed  care  organization 
contracting  with  CMS  in  accordance 
with  parts  417  or  422  of  this  chapter, 
that  is  not  a  provider,  a  supplier,  or  an 
individual,  that  provides  Medicare 
services  to  Medicare  beneficiaries. 

Overpayment  means  Medicare  funds  a 
provider,  a  supplier,  an  individual,  or 
other  entity,  including  a  managed  care 
organization  contracting  with  CMS  in 
accordance  vdth  parts  417  or  422  of  this 
chapter,  has  received  in  excess  of 
amounts  payable  under  the  Medicare 
statute  and  regulations. 
***** 

(b)*  *  * 

(4)  Medicare  overpayment  to  an  other 
entity,  including  a  managed  care 
organization  contracting  with  CMS  in 
accordance  with  parts  417  or  422  of  this 
chapter. 
***** 

(e)  Reporting  and  returning 
overpayments.  Identffied  payments  in 
excess  of  amoimts  payable  imder  the   . 
Medicare  statute  and  regulations  must 
be  reported  and  retxuned  as  follows: 

(1)  If  a  provider,  supplier,  or 
individual  identifies  a  Medicare 


payment  received  in  excess  of  amounts 
payable  under  the  Medicare  statute  and 
regulations,  the  provider,  supplier,  or 
individual  must,  within  60  days  of 
identifying  or  learning  of  the  excess 
payment,  return  the  overpayment  to  the 
appropriate  intermediary  or  carrier,  at 
the  correct  address,  and  notify  the 
intermediary  or  carrier,  in  writing,  of 
the  reason  for  the  overpayment. 

(2)  If  a  managed  care  organization 
contracting  with  CMS  in  accordance 
with  parts  417  or  422  of  this  chapter 
identifies  a  Medicare  payment  received 
in  excess  of  amoimts  payable  under  the 
Medicare  statute  and  regulations  before 

.  the  payment  data  have  been  certified  or 
setUed,  the  managed  care  organization 
must,  within  60  days  of  identifying  or 
learning  of  the  excess  payment,  notify 
CMS,  either— 

(i)  In  accordance  with  certification  of 
payment  data  requirements  described  in 
§  422.502(1)  of  this  chapter;  or 

(ii)  In  accordance  with  cost  settlement 
processes  described  in  part  417, 
subparts  O  and  U  of  this  chapter. 

(3)  If  a  managed  care  organization 
contracting  with  CMS  in  accordance 
with  parts  417  or  422  of  this  chapter 
identifies  a  Medicare  payment  received 
in  excess  of  amounts  payable  under  the 
Medicare  statute  and  regulations  after 
payment  data  have  been  certified  or 
settled,  it  must,  within  60  days  of 
identifying  or  learning  of  the  excess 
payment,  notify  CMS.  in  writing  so  that 
CMS  can  recover  the  identified 
overpayment  appropriately. 

(4)  If  an  other  entity,  other  than  a 
managed  care  organization  contracting 
with  CMS  in  accordance  with  42  CFR 
parts  417  or  422,  identifies  a  Medicare 
payment  in  excess  of  amounts  payable 
under  the  Medicare  statute  and 
regulations  it  must,  within  60  days  of 
identifying  or  learning  of  the 
overpayment,  notify  CMS,  in  writing,  so 
that  CMS  can  recover  the  identified 
overpayment  appropriately. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance:  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  August  30.  2001. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  6- 
Medicaid  Services. 

Dated:  October  2.  2001. 
Tommy  G.  Thompson, 
Secretary. 

[FR  Doc.  02-1688  Filed  1-24-02;  8:45  am] 
■UJNO  COM  4120-01-* 
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NATIONAL  SCIENCE  FOUNDATION 

45CFRPart689 

RIN3145-AA39  | 

RMMTch  Misconduct 

AGENCY:  National  Science  Foundation 

(NSF). 

ACnON:  Proposed  rule. 

SUMMARY:  NSF  proposes  to  revise  its 
existing  misconduct  in  science  and 
engineerings  regulations  at  45  CFR  Part 
689.  These  revisions  implement  the 
Federal  Policy  on  Research  Misconduct 
issued  by  the  Executive  Office  of  the 
President's  Office  of  Science  and 
Technology  on  December  6,  2000. 
OATES:  Comments  must  be  received  by 
February  25,  2002. 

ADDRESSES:  Conunents  should  be  sent  to 
Anita  Eisenstadt,  Assistant  General 
Counsel,  National  Science  Foundation, 
4201  Wilson  Boulevard.  Room  1265, 
Arlington.  Virginia  222301 
FOR  FURTHER  MFORMATMN  CONTACT: 
Anita  Eisenstadt.  Office  of  the  General 
Counsel,  at  703-292-8060. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Science  and  Technology  Policy 
issued  a  final  Federal  research 
misconduct  policy  on  December  6,  2000 
in  65  FR  76260-76264  ("the  Federal 
policy").  The  Federal  policy  consists  of 
a  definition  of  research  misconduct  and 
basic  guidelines  to  help  Federal 
agencies  and  Federally  funded  research 
institutions  respond  to  allegations  of 
research  misconduct.  The  policy  directs 
Federal  agencies  that  support  or 
conduct  research  to  implement  it  within 
one  yeat. 

The  National  Science  Foundation  has 
had  regulations  governing  research 
misconduct  since  1989.  llie  Foundation 
is  proposing  to  revise  its  existing 
regulations  to  make  them  fully 
consistent  with  the  Federal  policy. 

The  primary  change  concerns  the 
definition  of  misconduct.  The  Federal 
policy  provides  a  uniform  Federal 
definition  of  research  misconduct.  It 
defines  research  misconduct  as 
"febrication.  falsification,  and 
plagiarism  in  proposing,  performing,  or 
reviewing  research  or  reporting  research 
results."  The  Federal  policy  also  defines 
"fabrication,"  "falsffication."  and 
"plagiarism."  This  proposed  rule  adopts 
the  definition  of  research  misconduct 
set  forth  in  the  Federal  Policy  in  place 
of  the  definition  of  misconduct 
contained  in  the  existing  regulation. 

A  significant  portion  of  the 
Foundation's  budget  supports  science 
and  engineering  education,  and  NSF  has 
an  ongoing  interest  in  the  integration  of 


research  and  education.  In  order  to 
ensiue  the  same  level  of  integrity  for 
both  education  and  research  activities 
funded  by  the  Foundation,  NSF 
amended  its  regulations  in  1991  to 
explicitly  include  misconduct  in  NSF- 
funded  science  and  engineering 
education  within  the  definition  of 
misconduct.  NSF  continues  to  believe 
that  it  is  important  to  ensure  integrity  in 
proposing,  performing,  reviewing,  or 
reporting  results  from  education 
proposals  submitted  to  NSF.  For  this 
reason,  the  revised  regulation  would 
continue  to  define  misconduct  to 
include  plagiarism,  falsification,  and 
fabrication  in  connection  with  NSF- 
funded  science  and  engineering 
education. 

The  procedures  for  responding  to 
allegations  of  misconduct  found  in  the 
existing  regulations  would  not 
materially  change  because  they  already 
conform  to  the  Federal  policy. 
Consistent  with  the  Federal  policy,  NSF 
will  also  continue  to  protect  research 
misconduct  investigative  and 
adjudicative  files  as  exempt  from 
mandatory  disclosure  under  the 
Freedom  of  Information  Act  and  the 
Privacy  Act,  to  the  extent  permitted  by 
law  and  regulation.  Finally,  this  rule 
proposes  some  minor  adjustments  to  the 
Foundation's  internal  timeframes  for 
completing  the  investigative  and 
adjudicative  phases  of  misconduct 
proceedings. 

Determinations 

The  Office  of  Management  and  Budget 
has  reviewed  this  proposed  rule  under 
Executive  Order  12866.  The  proposed 
rule  is  not  an  economically  significant 
rule  or  a  major  rule  under  the 
Congressional  Review  Act.  The 
Unfunded  Mandate  Reform  Act  of  1995. 
in  sections  202  and  205,  requires  that 
agencies  prepare  several  analytic 
statements  before  proposing  a  rule  that 
may  result  in  annual  expenditures  of 
$100  million  by  State,  local  and  Indian 
tribal  governments,  or  by  the  private 
sector.  As  any  final  rule  would  not 
result  in  expendittues  of  this 
magnitude,  such  statements  are  not 
necessary.  As  required  by  the 
Regulatory  Flexibility  Act,  it  is  hereby 
certified  that  this  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  businesses. 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995.  Public  Law 
104-13, 44  U.S.C.  3501  et  seq.,  and  its 
implementing  regidations,  5  QPR  Part 
1320.  do  not  apply  to  this  proposed  rule 
because  there  are  no  new  or  revised 
recordkeeping  or  reporting 
requirements.  Finally,  NSF  has 
reviewed  this  rule  in  light  of  Section  2 


of  Executive  Order  12778  and  certffies 
that  this  rule  meets  the  applicable 
standards  provided  in  sections  2(a)  and 
2(b)  of  that  order. 

List  of  Subjects  in  45  CFR  Part  689 

Misconduct,  Debarment  and 
suspension.  Fraud. 

Dated:  January  18,  2002. 
Lawrence  Rudolph, 
General  Counsel,  National  Science 
Foundation. 

For  the  reasons  set  forth  in  the 
preamble,  the  National  Science 
Foimdation  proposes  to  revise  part  689 
of  title  45,  chapter  VI  of  the  Code  of 
Federal  Regulations,  to  read  as  follows: 

PART  689-flESEARCH  MISCONDUCT 

689.1  Definitions. 

689.2  General  policies  and  responsibilities. 

689.3  Actions. 

689.4  Role  of  awardee  institutions. 

689.5  Initial    NSF  handling  of  misconduct 
matters. 

689.6  Investigations. 

689.7  Pending    proposals  and  awards. 

689.8  Interim    administrative  actions. 

689.9  Dispositions. 

689.10  Appeals. 

Authority:  Section  11(a),  National  Science 
Foundation  Act  of  1950,  as  amended  (42 
U.S.C.  1870(a)). 

1689.1    (Minilions. 

(a)  Research  misconduct  means 
fabrication,  falsification,  or  plagiarism 
in  proposing  or  performing  research 
funded  by  NSF,  reviewing  research 
proposals  submitted  to  NSF,  or  in 
reporting  research  results  fimded  by 
NSF. 

(1)  Fabrication  means  making  up  data 
or  results  and  recording  or  reporting 
them. 

(2)  Falsification  means  manipulating 
research  materials,  equipment,  or 
processes,  or  changing  or  omitting  data 
or  results  such  that  the  research  is  not 
accurately  represented  in  the  research 
record. 

(3)  Plafforism  means  the 
appropriation  of  another  person's  ideas, 
processes,  results  or  words  without 
giving  appropriate  credit. 

(4)  Research,  for  purposes  of 

§  689.1(a),  includes  proposals  submitted 
to  NSF  in  all  fields  of  science, 
engineering,  mathematics,  and 
education  and  results  from  such 
proposals. 

(b)  Research  misconduct  does  not 
include  honest  error  or  differences  of 
opinion. 

96M.2   Gwwnri  poncws  uno 


(a)  NSF  will  take  appropriate  action 
against  individuals  or  institutions  upon 
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a  PpHing  that  research  misconduct  has 
occurred.  Possible  actions  are  described 
in  §  689.3.  NSF  may  also  take  interim 
action  during  an  investigation,  as 
described  in  §689.8. 

(b)  NSF  will  find  research  misconduct 
only  after  careful  inquiry  and 
investigation  by  an  awardee  institution, 
by  another  Federal  agency,  or  by  NSF. 
An  "inquiry"  consists  of  preliminary 
information-gathering  and  preliminary 
fact-finding  to  determine  whether  an 
allegation  or  apparent  instance  of 
research  misconduct  has  substance  and 
if  an  investigation  is  warranted.  An 
investigation  must  be  undertaken  if  the 
inquiry  determines  the  allegation  or 
apparent  instance  of  research 
misconduct  has  substance.  An 
"investigation"  is  a  formal 
development,  examination  and 
evaluation  of  a  factual  record  to 
determine  whether  research  misconduct 
has  taken  place,  to  assess  its  extent  and 
consequences,  and  to  evaluate 
appropriate  action. 

(c)  A  finding  of  research  misconduct 
requires  that — 

(1)  There  be  a  significant  departure 
fitim  accepted  practices  of  the  relevant 
research  community;  and 

(2)  The  research  misconduct  be 
committed  intentionally,  or  knowingly, 
or  recklessly;  and 

(3)  The  allegation  be  proven  by  a 
preponderance  of  evidence. 

(d)  Before  NSF  makes  any  final 
finding  of  researcJi  misconduct  or  takes 
any  final  action  on  such  a  finding,  NSF 
will  nonnally  afford  the  accused 
individiial  or  institution  notice,  a 
chance  to  provide  comments  and 
rebuttal,  and  a  chance  to  appeal.  In 
structuring  procediues  in  individual 
cases,  NSF  may  take  into  account 
procedtires  already  followed  by  other 
entities  investigating  or  adjudicating  the 
same  allegation  of  research  misconduct. 

(e)  Debaorment  or  suspension  for 
research  misconduct  will  be  imposed 
only  after  fiuther  procedxues  described 
in  applicable  debarment  and  suspension 
regulations,  as  described  in  §§  689.8  and 
689.9,  respectively.  Severe  research 
misconduct,  as  established  under  these 
regulations,  is  an  independent  cause  for 
debarment  or  suspension  under  the 
procedures  established  by  the 
debarment  and  suspension  regulations. 

(f)  The  Office  of  Inspector  General 
(OIG)  oversees  investigations  of  research 
misconduct  and  conducts  any  NSF 
inquiries  and  investigations  into 
suspected  or  alleged  research 
misconduct. 

(g)  The  Deputy  Director  adjudicates 

research  misconduct  proceedings  and 
the  Director  decides  appeals. 


1689.3    Actions. 

(a)  Possible  final  actions  listed  below 
for  guidance  range  bom  minimal 
restrictions  (Group  I)  to  the  most  severe 
and  restrictive  (Group  HI).  They  are  not 
exhaustive  and  do  not  include  possible 
criminal  sanctions. 

(1)  Group  I  Actions,  (i)  Send  a  letter 
of  reprimand  to  the  individual  or 
institution. 

(ii)  Require  as  a  condition  of  an  award 
that  for  a  specified  period  an  individual 
or  institution  obtain  special  prior 
approval  of  particular  activities  frt)m 

NSF. 

(iii)  Require  for  a  specified  period  that 
an  institutional  official  other  than  those 
guilty  of  misconduct  certify  the 
accuracy  of  reports  generated  imder  an 
award  or  provide  assurance  of 
compliance  with  particular  policies, 
regulations,  guidelines,  or  special  terms 
and  conditions. 

(2)  Group  n  Actions,  (i)  Totally  or 
partially  suspend  an  active  award,  or 
restrict  for  a  specified  period  designated 
activities  or  expenditures  under  an 
active  award. 

(ii)  Require  for  a  specified  period 
special  reviews  of  all  requests  for 
funding  from  an  affected  individual  or 
institution  to  ensure  that  steps  have 
been  taken  to  prevent  repetition  of  the 
misconduct. 

(iii)  Require  a  correction  to  the 
research  record. 

(3)  Group  m  Actions,  (i)  Terminate  an 
active  award. 

(ii)  Prohibit  participation  of  an 
individual  as  an  NSF  reviewer,  advisor, 
or  consultant  for  a  specified  period. 

(iii)  Debar  or  suspend  an  individual  or 
institution  bom  participation  in  Federal 
programs  for  a  specified  period  after 
further  proceedings  under  applicable 

Tlations. 
)  In  deciding  what  final  actions  are 
appropriate  when  misconduct  is  found, 
NSF  officials  should  consider: 
■  (1)  How  serious  the  misconduct  was; 

(2)  TTie  degree  to  which  the 
misconduct  was  knowing,  intentional, 
or  reckless; 

(3)  Whether  it  was  an  isolated  event 
or  part  of  a  pattern; 

(4)  Whether  it  had  a  sigmficant 
impact  on  the  research  record,  research 
subjects,  other  researchers,  institutions 
or  the  public  welfare;  and 

(5)  Other  relevant  circumstances, 
(c)  Interim  actions  may  include,  but 

are  not  limited  to: 

(1)  Totally  or  partially  suspending  an 

existing  award;  ,    „  j     i 

(2)  Suspending  eligibility  for  Federal 
awards  in  accordance  with  debarment- 
and-suspension  regulations; 

(3)  Proscribing  or  restricting  particular 
research  activities,  as.  for  example,  to 
protect  human  or  animal  subjects; 


(4)  Requiring  special  certifications, 
assurances,  or  other,  administrative 
arrangements  to  ensure  compliance  with 
applicable  regulations  or  terms  of  the 
award; 

(5)  Requiring  more  prior  approvals  by 

NSF; 

(6)  Deferring  funding  action  on 
continuing  grant  increments; 

(7)  Deferring  a  pending  award; 

(8)  Restricting  or  suspending 
participation  as  an  NSF  reviewer, 
advisor,  or  consultant. 

(d)  For  those  cases  governed  by  the 
debarment  and  suspension  regulations, 
the  standards  of  proof  contained  in 
those  regulations  shall  control. 
Otherwise,  NSF  will  take  no  final  action 
imder  this  section  without  a  finding  of 
misconduct  supported  by  a 
preponderance  of  the  relevant  evidence. 


f  689.4    Role  of  awardM  institutions. 

(a)  Awardee  institutions  bear  primary 
responsibility  for  prevention  and 
detection  of  research  misconduct  and 
for  the  inquiry,  investigation,  and 
adjudication  of  alleged  research 
misconduct.  In  most  instances,  NSF  will 
rely  on  awardee  institutions  to 
promptiy: 

(1)  Initiate  an  inquiry  into  any 
suspected  or  alleged  research 
misconduct: 

(2)  Conduct  a  subsequent 
investigation,  if  warranted; 

(3)  Take  action  necessary  to  ensure 
the  integrity  of  research,  the  rights  and 
interests  of  research  subjects  and  the 
public,  and  the  observance  of  legal 
requirements  or  responsibilities;  and 

(4)  Provide  appropriate  safeguards  for 
subjects  of  allegations  as  well  as 
informants. 

(b)  If  an  institution  wishes  NSF  to 
defer  independent  inquiry  or 
investigation,  it  should: 

(1)  Complete  any  inquiry  and  decide 
whether  an  investigation  is  warranted 
within  90  days.  If  completion  of  an 
inquiry  is  delayed,  but  the  institution 
wishes  NSF  deferral  to  continue,  NSF 
may  require  submission  of  periodic 
status  reports. 

(2)  Inform  OIG  immediately  if  an 
initial  inqiiiry  supports  a  formal 
investigation. 

(3)  Keep  OIG  informed  diuing  such  an 
investigation. 

(4)  Complete  any  investigation  and 
reach  a  disposition  within  180  days.  If 
completion  of  an  investigation  is 
delayed,  but  the  institution  wishes  NSF 
deferral  to  continue.  NSF  may  require 
submission  of  periodic  status  reports. 

(5)  Provide  OIG  with  the  final  report 
bom  any  investigation. 

(c)  NSF  expects  institutions  to 
promptly  notify  OIG  shoidd  the 
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institution  become  aware  during  an 
inquiry  or  investigation  that: 

(1)  Public  health  or  safety  is  at  risk; 

(2)  NSF's  resources,  reputation,  or 
other  interests  need  protecting; 

(3)  There  is  reasonable  indication  of 
possible  violations  of  civil  or  criminal 
law; 

(4)  Research  activities  should  be 
suspended; 

(5)  Federal  action  may  be  needed  to 
protect  the  interests  of  a  subject  of  the 
investigation  or  of  others  potentially 
affected;  or 

(6)  The  scientific  community  or  the 
public  should  be  informed. 

(d)  Awardee  institutions  should 
maintain  and  effectively  communicate 
to  their  staffs  appropriate  policies  and 
procedures  relating  to  research 
misconduct,  which  should  indicate 
when  NSF  should  be  notified. 

§  6^9.5    Initial  NSF  handling  of  misconduct 


(a)  NSF  staff  who  learn  of  alleged 
misconduct  will  promptly  and 
discreetly  inform  OIG  or  refer 
informants  to  OIG. 

(b)  The  identity  of  informants  who 
wish  to  remain  anon)rmous  will  be  kept 
confidential  to  the  extent  permitted  by 
law  or  regulation. 

(c)  ff  OIG  determines  that  alleged 
research  misconduct  involves  (Kitential 
civil  or  criminal  violations,  OIG  may 
refer  the  matter  to  the  Department  of 
Justice. 

(d)  Otherwise  OIG  may: 

(1)  Ii^orm  the  awardee  institution  of 
the  alleged  research  misconduct  and 
encourage  it  to  undertake  an  inquiry; 

(2)  Defer  to  inquiries  or  investigations 
of  the  awardee  institution  or  of  another 
Federal  agency;  or 

(3)  At  any  time  proceed  with  its  own 
inquiry. 

(e)  If  OIG  proceeds  with  its  own 
inquiry  it  will  normally  complete  the 
inquiry  no  more  than  90  days  after 
initiating  it. 

(f)  On  the  basis  of  what  it  leams  firom 
an  inquiry  and  in  consultation  as 
appropriate  with  other  NSF  offices,  OIG 
will  decide  whether  a  formal  NSF 
investigation  is  warranted. 


iCMA 

(a)  When  an  awardee  institution  or 
another  Federal  agency  has  promptly 
initiated  its  own  investigation,  OIG  may 
defer  an  NSF  inquiry  or  investigation 
until  it  receives  the  resiilts  of  that 
external  investigation.  If  it  does  not 
receive  the  results  within  180  days,  OIG 
may  proceed  with  its  ovra  investigation. 

(b)  If  OIG  decides  to  initiate  an  NSF 
investigation,  it  must  give  prompt 
written  notice  to  the  individual  or 


institutions  to  be  investigated,  imless 
notice  would  prejudice  the  investigation 
or  unless  a  criminal  investigation  is 
underway  or  under  active  consideration, 
if  notice  is  delayed,  it  must  be  given  as 
soon  as  it  will  no  longer  prejudice  the 
investigation  or  contravene 
requirements  of  law  or  Federal  law- 
enforcement  policies. 

(c)  If  a  criminal  investigation  by  the 
Department  of  Justice,  the  Federal 
Bureau  of  Investigation,  or  another 
Federal  agency  is  imderway  or  under 
active  consideration  by  these  agencies 
or  the  NSF,  OIG  will  determine  what 
information,  if  any,  may  be  disclosed  to 
the  subject  of  the  investigation  or  to 
other  NSF  employees. 

(d)  An  NSF  investigation  may 
include: 

(1)  Review  of  award  files,  reports,  and 
other  dociunents  already  readily 
available  at  NSF  or  in  the  public 
domain; 

(2)  Review  of  procediues  or  methods 
and  inspection  of  laboratory  materials, 
specimens,  and  records  at  awardee 
institutions; 

(3)  Interviews  with  subjects  or 
witnesses; 

(4)  Review  of  any  documents  or  other 
evidence  provided  by  or  properly 
obtainable  fi'om  parties,  witnesses,  or 
other  sources; 

(5)  Cooperation  with  other  Federal 
agencies;  and 

(6)  Opportimity  for  the  subject  of  the 
investigation  to  be  heard. 

(e)  OIG  may  invite  outside  consultants 
or  experts  to  participate  in  an  NSF 
investigation.  They  should  be  appointed 
in  a  manner  that  ensiues  the  official 
nature  of  their  involvement  and 
provides  them  with  legal  protections 
available  to  federal  employees. 

(f)  OIG  will  make  every  reasonable 
effort  to  complete  an  NSF  investigation 
and  to  report  its  recommendations,  if 
any,  to  the  Deputy  Director  within  180 
days  after  initiating  it. 

(  689.7    Pandina  nroooaala  and  awards. 

(a)  Upon  learning  of  alleged  research 
misconduct  OIG  will  identify 
potentially  implicated  awards  or 
proposals  and  when  appropriate,  will 
ensure  that  program,  grant,  and 
contracting  officers  handling  them  are 
informed  (subject  to  §  689.6(c)). 

(b)  Neither  a  suspiciion  or  allegation  of 
research  misconduct  nor  a  pendhag 
inquiry  or  investigation  will  nc»mally 
delay  review  of  proposals.  To  avoid 
influencing  reviews,  reviewers  or 
panelists  will  not  be  informed  of 
allegations  or  of  ongoing  inquiries  or 
investigaticms.  However,  if  allegations, 
inquiries,  or  investigations  have  been 
rumored  at  publicized,  the  responsible 


Program  Director  may  consult  with  OIG 
and,  after  further  consultation  with  the 
Office  of  General  Coimsel,  either  defer 
review,  inform  reviewers  to  disregard 
the  matter,  or  inform  reviewers  of  the 
status  of  the  matter. 

§689.8    Interim  administrative  actions. 

(a)  After  an  inquiry  or  during  an 
external  or  NSF  investigation  the 
Deputy  Director  may  order  that  interim 
actions  (as  described  in  §  689.3(c))  be 
taken  to  protect  Federal  resoiuces  or  to 
guard  against  continuation  of  any 
suspected  or  alleged  research 
misconduct.  Such  an  order  will 
normally  be  issued  on  recommendation 
from  OIG  and  in  consultation  with  the 
Division  of  Contracts,  Policy,  and 
Oversight  or  Division  of  Grants  and 
Agreements,  the  Office  of  the  General 
Counsel,  the  responsible  Directorate, 
and  other  parts  of  the  Foundationas 
appropriate. 

(b)  When  suspension  is  determined  to 
be  appropriate,  the  case  will  be  referred 
to  the  siispending  official  pursuant  to  45 
CFR  part  620,  and  the  suspension 
procedures  of  45  CFR  part  620  will  be 
followed,  but  the  suspending  official 
will  be  either  the  Deputy  Director  or  an 
official  designated  by  the  Deputy 
Director. 

(c)  Such  interim  actions  may  be  taken 
whenever  information  developed  during 
an  investigation  indicates  a  need  to  do 
so.  Any  interim  action  vrill  be  reviewed 
periodically  during  an  investigation  by 
NSF  and  modified  as  warranted.  An 
interested  party  may  request  a  review  or 
modification  by  the  Deputy  Director  of 
any  interim  action. 

(d)  The  Deputy  Director  will  make 
and  OIG  will  retain  a  record  of  interim 
actions  taken  and  the  reasons  for  taking 
them. 

(e)  Interim  administrative  actions  are 
not  final  agency  actions  subject  to 
appeal. 

§688J    Oispositiona. 

(a)  After  receiving  a  report  from  an 
external  investigation  by  an  awardee 
institution  or  another  Federal  agency, 
OIG  will  assess  the  accuracy  and 
completeness  of  the  report  and  whether 
the  investigating  entity  followed 
reasonable  procedures.  It  will  either 
recommend  adoption  of  the  Tindings  in 
whole  or  in  part  or.  normally  within  30 
days,  initiate  a  new  investigation. 

(b)  When  any  satisfactory  external 
investigation  or  an  NSF  investigation 
foils  to  confirm  alleged  misconduct. 

(1)  OIG  will  notify  the  subject  of  the 
investigation  and,  if  ap{vopriate.  those 
who  reported  the  suspected  or  alleged 
misconduct.  This  notification  may 
include  the  investigation  report 
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(2)  Any  interim  administrative 
restrictions  that  were  imposed  will  be 
lifted. 

(c)  When  any  satisfactory 
investigation  confirms  misconduct, 

(1)  In  cases  in  which  debarment  is 
considered  by  OIG  to  be  an  appropriate 
disposition,  the  case  will  be  referred  to 
the  debarring  official  piu^uant  to  45 
CFR  part  620  and  the  procedures  of  45 
CFR  part  620  will  be  followed,  but: 

(i)  The  debarring  official  will  be  either 
the  Deputy  Director,  or  an  official 
designated  by  the  Deputy  Director. 
.    (iijExcept  in  unusual circumstancps, 
the  investigation  report  and 
recommended  disposition  will  be 
included  among  the  materials  provided 
to  the  subject  of  the  investigation  as  part 
of  the  notice  of  proposed  debarment. 

(iii)  The  notice  of  the  debarring 
official's  decision  will  include 
instructions  on  how  to  pursue  an  appeal 
to  the  Director. 

(2)  In  all  other  cases, 

(i)  Except  in  luiusual  circumstances, 
the  investigation  report  will  be  provided 
by  OIG  to  the  subject  of  the 
investigation,  who  will  be  invitfed  to 
submit  comments  or  rebuttal.  Comments 
or  rebuttal  submitted  within  the  period 
allowed,  normally  thirty  days,  will 
receive  full  consideration  and  may  lead 
to  revision  of  the  report  or  of  a 
recommended  disposition. 

(ii)  Normally  within  45  days  after 
completing  an  NSF  investigation  or 
receiving  the  report  from  a  satisfactory 
external  investigation,  OIG  will  submit 
to  the  Deputy  Director  the  investigation 
report,  any  comments  or  rebuttal  from 
the  subject  of  the  investigation,  and  a 
recommended  disposition.  The 
recommended  disposition  will  propose 
any  final  actions  to  be  taken  by  NSF. 
Section  689.3  lists  possible  final  actions 
and  considerations  to  be  used  in 
determining  them. 

(iii)  The  Deputy  Director  will  review 
the  investigation  report  and  OlG's 
recommended  disposition.  Before 
issuing  a  disposition  the  Deputy 
Director  may  initiate  further  hearings  or 
investigation.  Normally  within  120  days 
after  receiving  OIG's  recommendations 
or  after  completion  of  any  further 
proceedings,  the  Deputy  Director  will 
send  the  affected  individual  or 
institution  a  written  disposition, 
specifying  actions  to  be  taken.  The 
decision  will  include  instructions  on 
how  to  pursue  an  appeal  to  the  Director. 

§689.10    Appeals. 

(a)  An  affected  individual  or 
institution  may  appeal  to  the  Director  in 
writing  within  30  days  after  receiving 
the  Deputy  Director's  written  decision. 
The  Deputy  Director's  decision  becomes 


a  final  administrative  action  if  it  is  not 
appealed  within  the  30  day  period. 

(b)  The  Director  may  appoint  an 
iminvolved  NSF  officer  or  employee  to 
review  an  appeal  and  make 
recommendations. 

(c)  The  Director  will  normally  inform 
the  appellant  of  a  final  decision  within 
60  days  after  receiving  the  appeal.  That 
decision  will  be  the  final  administrative 
action  of  the  Foimdation. 
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NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  1813  and  1852 
RIN  2700-AC33 

Non-Commercial  Representations  and 
Certifications  andEvaluatlon 
Provisions  for  Use  In  Simplified 
Acquisitions 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  This  proposed  change  to  the 
NFS  will  establish  a  consolidated  set  of 
representations  and  certifications  and 
an  evaluation  provision  for  the 
acquisition  of  non-commercial  items 
within  the  simplified  acquisition 
threshold. 

DATES:  Comments  should  be  submitted 
on  or  before  March  26,  2002. 
ADDRESSES:  Interested  parties  should 
submit  written  comments  to  Celeste 
Dalton,  NASA  Headquarters,  Office  of 
Procurement,  Contract  Management 
Division  (Code  HK)  .Washington,  DC 
20546.  Comments  may  also  be 
submitted  by  e-mail  to: 
cdalton@hq.nasa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Celeste  Dalton.  Code  HK.  (202)  358- 
1645,  e-mail:  cdaIton@hq.nasa.gov. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

CurrenUy  for  commercial  acquisition, 
FAR  provision  52.212-3,  Offeror 
Representations  and  Certifications — ' 
Commercialltems,  provides  a 
consolidated  set  of  representations  and 
certifications.  No  equivalent  provision 
exists  for  non  commercial  items.  NASA 
proposes  to  establish  an  equivalent 
provision  for  use  with  NASA's  non- 
commercial acquisitions  within  the 
simplified  acquisition  threshold  (SAT). 
This  new  consolidated  provision  will 
ensure  that  all  appropriate 
representations  and  certifications  are 


consistentiy  used  and  will  simplify  the 
incorporation  of  representation  and 
certification  into  solicitations. 
Additionally,  this  rule  proposes  to 
establish  an  evaluation  provision  to  be 
used  in  non-commercial  acquisitions 
■within  the  SAT  when  selection  is  based 
on  other  than  technically  acceptable  low 
offer.  This  evaluation  provision  will 
provide  a  consistent  notice  to  offerors  of 
how  evaluations  will  be  conducted. 

B.  Regulatory  Flexibility  Act 

NASA  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  within  the  meaning  of 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601,  et  seq.).  because  this  proposed  rule 
merely  consolidates  within  one 
provision  existing  FAR  representations 
and  certifications  for  use  in  non- 
commercial simplified  acquisitions. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  NFS  do  not  impose  any  new 
recordkeeping  or  information  collection 
requirements,  or  collection  of 
information  from  offerors,  contractors, 
or  members  of  the  public  that  require 
the  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et  seq. 

List  ofSubjects  in  48  CFR  Parts  1813  ' 
andlA52 

Government  Procurement. 

Tom  Luedtke, 

Associate  Administrator  for  Procurement. 

Accordingly.  48  CFR  Parts  1813  and 
1852  are  proposed  to  be  amended  as 
follows: 

1.  The  authority  citation  for  48  CFR 
Parts  1813  and  1852  continues  to  read 
as  follows: 

Authority:  42  U.S.C.  2473(c)(1). 

PART  1813— SIMPURED  ACQUISITION 
PROCEDURES 

2.  Add  section  1813.302-570  to  read 
as  follows: 

§1813.302-570    NASA  solicitation 
provisions. 

(a)(1)  The  contracting  officer  may  use 
the  provision  at  1852.213-70,  Offeror 
Representations  and  Certifications — 
Other  Than  Commercial  Items,  in 
simplified  acquisitions  exceeding  the 
micropurchase  threshold  that  are  for 
other  than  commercial  items.This 
provision  must  not  be  used  for 
acquisitions  conducted  under  FAR  13.5. 

(2)  This  provision  provides  a  single, 
consolidated  list  of  certifications  and 
representations  for  the  acquisition  of 
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other  than  commercial  items  using 
simplified  acquisition  procedures  and  is 
attached  to  the  solidtation  for  offerors 
to  complete  and  return  with  their  offier. 
Use  the  provision  with  itsAltemate  I  in 
solicitations  for  acquisitions  that  are'for, 
or  specify  the  use  of  recovered  materials 
(see  FAR  23.4).  Use  the  provision  with 
its  Altematell  in  solicitations  for  the 
acquisition  of  research,  studies, 
supplies,  or  services  of  the  tjrpe 
normally  acquired  from  higher 
education  institutions  (see  FAR  26.3). 
Use  the  provision  with  its  Alternate  IH 
in  solicitations  which  include  the  clause 
at  FAR  52.227-14,  Rights  in  Data- 
General  (see  FAR  27.404(d)(2)  and 
1827.404(d)). 

(b)  The  contracting  officer  may  insert 
a  provision  substantially  the  same  as  the 
provision  at  1852.213-71,  Evaluation — 
Other  than  Commercial  Items,  in 
solicitations  using  simplified 
acquisition  procedures  for  other  than 
commercial  items  when  evaluation 
factors  are  to  be  included  for  evaluation 
and  the  selection  will  be  based  upon 
best  value,  rather  than  technically 
acceptable,  low  price  (see  FAR  13.106). 

PART  1852— SOUCfTATION 
PROVISIONS  AND  CONTRACT 
CLAUSES  I 

3.  Add  sections  1852.213-70  and 
1852.213-71  to  read  as  follows: 


1852^3-70    Offeror  ftaprMentations 
Certlflcrtione    Oilier  Than  Commercial 


As  prescribed  in  1813.302-570,  insert 
the  following  provision: 

OFFEROR  REPRESENTATIONS  AND 
CERTIFICATICmS— OTHER  THAN 
CmiMERCIAL  ITEMS        . 

(XX/XX)  I 

(a)  Definitions.  As  used  in  this  provision: 
"Emerging  small  business"  means  a  small 
business  concern  whose  size  is  no  greater 
than  50  percent  of  the  ntmierical  size 
standard  for  the  NAICS  code  designated. 

"Forced  or  indentured  child  labor"  means 
all  work  or  service — 

(1)  Exacted  from  any  person  under  the  age 
of  18  under  the  menace  of  any  penalty  for  its 
nonperformance  and  for  which  the  worker 
does  not  oSn  himself  voluntarily;  or 

(2)  Performed  by  any  person  under  the  age 
of  18  pursuant  to  a  contract  the  enforcement 
of  which  can  be  accomplished  by  process  or 
penalties. 

"Service-disabled  veteran-owned  small 
business  concern"— (1)  Means  a  small 
business  concern— 

(i)  Not  less  than  51  percent  of  which  is 
owned  by  one  or  mne  service-disabled 
veterans  or,  in  tiie  case  of  any  publicly 
owned  business,  not  less  than  51  percent  of 
the  stock  of  which  is  ovmed  by  one  or  more 
service-disabled  veterans;  and 


(ii)  The  management  and  daily  business 
operations  of  which  are  controlled  by  one  or 
more  service-disabled  veterans  or,  in  the  case 
of  a  veteran  with  permanent  and  severe 
disability,  the  spouse  or  permanent  caregiver 
of  such  veteran. 

(2)  Service-disabled  veteran  means  a 
veteran,  as  defined  in  38  U.S.C.  101(2),  with 
a  disability  that  is  service-connected,  as 
defined  in  38  U.S.C.101(16). 

"Small  business  concern"  means  a 
concern,  including  its  affiliates,  that  is 
independently  owned  and  operated,  not 
dominant  in  the  field  of  operation  in  which 
it  is  bidding  on  Government  contracts,  and 
qualified  as  a  small  business  under  the 
criteria  in  13  CFR  Part  121  and  size  standards 
in  this  solicitation. 

"Veteran-owned  small  business  concern" 
means  a  small  business  concern — 

(1)  Not  less  than  51  percent  of  which  is 
owned  by  one  or  more  veterans  (as  defined 
at  38  U.S.C.  101(2))  or,  in  the  case  of  any 
publicly  owned  business,  not  less  than  51 
percent  of  the  stock  of  which  is  owned  by 
one  or  more  veterans;  and 

(2)  The  management  and  daily  business 
operations  of  which  are  controlled  by  one  or 
more  veterans. 

"Women-owned  business  concern"  means 
a  concern  which  is  at  least  51  percent  owned 
by  one  or  more  women;  or  in  the  case  of  any 
publicly  owned  business,  at  least  51  percent 
of  its  stock  is  owned  by  one  or  more  women; 
and  whose  management  and  daily  business 
operations  are  controlled  by  one  or  more 
women. 

"Women-owned  small  business  concern" 
means  a  small  business  concern — 

(1)  Which  is  at  least  51  percent  owned  by 
one  or  more  women  or,  in  the  case  of  any 
publicly  owned  business,  at  least  51  percent 
of  the  stock  of  which  is  owned  by  one  or 
more  women;  and 

(2)  Whose  management  and  daily  business 
operations  are  controlled  by  one  or  more 
women. 

(b)  Taxpayer  Identification  Number  (TIN) 
(26  U.S.C.  6109,  31  U.S.C.  7701). 

(1)  All  offerors  must  submit  the 
information  required  in  paragraphs  (b)(3) 
through  (b)(5)  of  this  provision  to  comply 
with  debt  collection  requirements  of  31 
U.S.C.  7701(c)  and  3325(d).  reporting 
requirements  of  26  U.S.C.  6041, 6041  A,  and 
6050M,  and  implementing  regidations  issued 
by  the  Internal  Revenue  Service  (IRS). 

(2)  The  TIN  may  be  used  by  the 
Government  to  collect  and  report  on  any 
delinquent  amoimts  arising  out  of  the 
offeror's  relationships  with  the  Govenmient 
(31  U.S.C.  7701(c)(3)).  If  the  resulting 
contract  is  subject  to  the  payment  reporting 
reqiiirements  described  in  FAR  4.904,  the 
TIN  provided  hereunder  may  be  matched 
with  IRS  records  to  verify  the  accuracy  of  the 
offeror's  TIN. 

(3)  Taxpayer  Identification  Ntmiber  (TIN). 
{        1  TIN: . 

[        1  TIN  has  been  applied  for. 
[       ]  TIN  is  not  required  because: 
(        1  Offiaror  is  a  nonresident  alien, 
foreign  corporation,  or  foreign  partnership 
that  does  not  have  income  efiiectively 
connected  with  the  conduct  of  a  trade  or 
business  in  the  United  States  and  does  not 


have  an  office  or  place  of  business  or  a  fiscal 
paying  agent  in  the  United  States; 

[        1  Offeror  is  an  agency  or 
instrumentality  of  a  foreign  government; 

(       ]  Offeror  is  an  agency  or 
instrumentality  of  the  Federal  Government. 

(4)  Type  of  organization. 

(       ]  Sole  proprietorship; 

(        ]  Partnership; 

{        j  Corporate  entity  (not  tax-exempt); 

(        j  Corporate  entity  (tax-exempt); 

(        j  Government  entity  (Federal,  State,  or 
local); 

(        ]  Foreign  government; 

I       j  International  organization  per  26 
CFR  1.6049-4; 

(        1  Other . 

(5)  Common  parent. 

[        ]  Offeror  is  not  owned  or  controlled 
by  a  common  parent; 

(       ]  Name  and  TIN  of  common  parent: 

Name . 

(        jTIN . 

(c)  Offerors  must  complete  the  following 
representations  when  the  resulting  contract  is 
to  be  performed  inside  the  United  States,  its 
territories  or  possessions,  Puerto  Rico,  the 
Trust  Territory  of  the  Pacific  Islands,  or  the 
District  of  Columbia.  Check  all  that  apply. 

(1)  Small  business  concern.  The  offeror 
represents  as  part  of  its  offer  that  it  [       ]  is, 
[        ]  is  net  a  small  business  concern. 

(2)  Veteran-owned  small  business  concern. 
(Complete  only  if  the  offeror  represented 
itself  as  a  small  business  concern  in 
paragraph  (c)(1)  of  this  provision.]  The 
offeror  represents  as  part  of  its  offer  that  it 

(        ]  is,  [        ]  is  not  a  veteran-owned  small 
business  concern. 

(3)  Service-disabled  veteran-owned  small 
business  concern.  [Complete  only  if  the 
offeror  represented  itself  as  a  veteran-owned 
small  business  concern  in  paragraph  (c)(2)  of 
this  provision.]  The  offeror  represents  as  part 
of  its  offer  that  it  [        ]  is,  (        ]  is  not  a 
service-disabled  veteran-owned  small 
business  concern. 

(4)  Small  disadvantaged  business  concern. 
(Complete  only  if  the  offeror  represented 
itself  as  a  small  business  concern  in 
paragraph  (c)(1)  of  this  provision.]  The 
offeror  represents,  for  general  statistical 
purposes,  that  it  [       ]  is,  [       ]  is  not  a 
sm^  disadvantaged  business  concern  as 
defined  in  13  CFR  124.1002. 

(5)  Women-owned  small  business  concern. 
(Complete  only  if  the  offeror  represented 
itself  as  a  small  business  concern  in 
paragraph  (c)(1)  of  this  provision.]  The 
offiaror  represents  that  it  (       ]  is,  (       ]  is 
not  a  women-owned  small  business  concern. 

(6)  Small  Business  Size  for  the  Small 
Business  Competitiveness  Demonstration 
Program  and  for  the  Targeted  Industry 
Categories  under  the  Small  Business 
Competitiveness  Demonstration  Program. 
[Complete  only  if  the  ofEeror  has  represented 
itself  to  be  a  small  business  concern  under 
the  size  standards  for  this  sohcitation.] 

(i)  (Complete  only  for  sohcitations 
indicated  in  an  addendum  as  being  set-aside 
for  emerging  small  businesses  in  one  of  the 
four  desigDated  industry  groups  (DIGs).]  The 
oSaror  represents  as  part  of  its  offer  that  it 
[       ]  is,  I       ]  is  not  an  emerging  small 
business. 
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(ii)  (Complete  only  for  solicitations 
indicated  in  an  addendum  as  being  for  one 
of  the  targeted  industry  categories  (TICs)  or 
four  designated  industry  groups  (DIGs).] 
Offeror  represents  as  follows: 

(A)  Offeror's  number  of  employees  for  the 
past  12  months  (check  the  Employees 
column  if  size  standard  stated  in  the 
solicitation  is  expressed  in  terms  of  number 
of  employees);  or 

(B)  Offeror's  average  annual  gross  revenue 
for  the  last  3  fiscal  years  (check  the  Average 
Annual  Gross  Number  of  Revenues  column  if 
size  standard  stated  in  the  solicitation  is 
expressed  in  terms  of  annual  receipts). 

(Check  one  of  the  following): 


Numt)er  of 

Average  annual  gross  reve- 

employees 

nues 

50  or  fewer .. 

$1  million  or  less. 

51-100  

$1 . 000,001 -$2  million. 

101-250  

$2,000.001-$3.5  million. 

251-500  

$3,500,001-$5  million. 

501-750  ....- 

$5,000,001-$10  million. 

751-1000  .... 

$10,000,001 -$17  million. 

Over  1000  ... 

Over  $17  million. 

(7)  HUBZone  small  business  concern. 
[Complete  only  if  the  offeror  represented 
itself  as  a  small  business  concern  in 
paragraph  {c)(l)  of  this  provision.)  The 
offeror  represents  as  part  of  its  offer  that — 

(i)  It  [        ]  is,  [        1  is  not  a  HUBZone 
small  business  concern  listed,  on  the  date  of 
this  representation,  on  the  List  of  Qualified 
HUBZone  Small  Business  Concerns 
maintained  by  the  Small  Business 
Administration,  and  no  material  change  in 
ownership  and  control,  principal  place  of 
ownership,  or  HUBZone  employee 
percentage  has  occurred  since  it  was  certified 
by  the  Small  Business  Administration  in 
accordance  with  13  CFR  Part  126;  and 

(ii)  It  [        ]  is,  [        ]  is  not  a  joint  venture 
that  complies  with  the  requirements  of  13 
CFR  Part  126,  and  the  representation  in 
paragraph  (c)(ll)(i)  of  this  provision  is 
accurate  for  the  HUBZone  small  business 
concern  or  concerns  that  are  participating  in 
the  joint  venture.  [The  offeror  shall  enter  the 
name  or  names  of  the  HUBZone  small 
business  concern  or  concerns  that  are 
participating  in  the  joint  venture: 

.]  Each  HUBZone  small  business 

concern  participating  in  the  joint  venture 
shall  submit  a  separate  signed  copy  of  the 
HUBZone  representation. 

(8)  (Complete  if  dollar  value  of  the 
resultant  contract  is  expected  to  exceed 
S25.000  and  the  offeror  has  represented  itself 
as  disadvantaged  in  paragraph  (c)(4)  of  this 
provision.)  [The  offeror  shall  check  the 
category  in  which  its  ownership  falls]: 

Black  American. 

Hispanic  American. 

Native  American  (American  Indians, 

Eskimos,  Aleuts,  or  Native  Hawaiians). 

Asian-Pacific  American  (persons  with 

ori^ns  from  Burma.  Thailand,  Malaysia, 
Indonesia,  Singapore,  Brunei,  Japan,  China, 
Taiwan,  Laos,  Cambodia  (Kampuchea), 
Vietnam,  Korea,  The  Philippines,  U.S.  Trust 
Territory  of  the  Pacific  Islands  (Republic  of 
Palau),  Republic  of  the  Marshall  Islands, 
Federated  States  of  Micronesia,  the 
Commonwealth  of  thetJorthem  Mariana 
Islands,  Guam,  Samoa,  Macao,  Hong  Kong, 
Fiji.  Tonga,  Kiribati,  Tuvalu,  or  Nauru). 


_  Subcontinent  Asian  (Asian-Indian) 
American  (persons  with  origins  from  India, 
Pakistan.  Bangladesh,  Sri  Lanka.  Bhutan,  the 
Maldives  Islands,  or  Nepal). 

Individual/concern,  other  than  one  of 

the  preceding. 

(d)  Representations  required  to  implement 
provisions  of  Executive  Order  11246 — 

(1)  Previous  contracts  and  compliance.  The 
offeror  represents  that — 

(i)  It  [        )  has,  [        I  has  not  participated 
in  a  previous  contract  or  subcontract  subject 
to  the  Equal  Opportunity  clause  of  this 
solicitation:  and 

(ii)  It  [        ]  has.  [        ]  has  not  filed  all 
required  compliance  reports. 

(2)  Affirmative  Action  Compliance.  The 
offeror  represents  that — 

(i)  It  [        ]  has  developed  and  has  on  file. 
[        ]  has  not  developed  and  does  not  have 
on  file,  at  each  establishment,  affirmative 
action  programs  required  by  rules  and 
regulations  of  the  Secretary  of  Labor  (41  CFR 
Parts  60-1  and  60-2),  or 

(ii)  It  (        ]  has  not  previously  had 
contracts  subject  to  the  written  affirmative 
action  programs  requirement  of  the  rules  and 
regulations  of  the  Secretary  of  Labor. 

(e)  Buy  American  Act — Balance  of 
Payments  Program  Certificate.  (Applies  only 
if  the  clause  at  Federal  Acquisition 
Regulation  (FAR)  52.225-1,  Buy  American 
Act — Balance  of  Payments  Program — 
Supplies,  is  included  in  this  solicitation.) 

(1)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph 
(e)(2)  of  this  provision,  is  a  domestic  end 
product  as  defined  in  the  clause  of  this 
solicitation  entitled  "Buy  American  Act — 
Balance  of  Payments  Program — Supplies" 
and  that  the  offeror  has  considered 
components  of  unknown  origin  to  have  been 
mined,  produced,  or  manufactured  outside 
the  United  States.  The  offeror  shall  list  as 
foreign  end  products  those  end  products 
manufactured  in  the  United  States  that  do 
not  qualify  as  domestic  end  products. 

(2)  Foreign  End  Products: 


Line  item  No. 

Country  of  origin 

(ii)  The  offeror  certifies  that  the  following 
supplies  are  NAFTA  country  end  products  or 
Israeli  end  products  as  defined  in  the  clause 
of  this  solicitation  entitled  "Buy  American 
Act — North  American  Free  Trade 
Agreement — Israeli  Trade  Act — Balance  of 
Payments  Program": 

NAFTA  Countrv  or  Israeli  End  Products: 


[List  as  necessary] 

(3)  The  Government  will  evaluate  offers  in 
accordance  with  the  policies  and  procedures 
of  FAR  Part  25. 

(f)(1)  Buy  American  Act — North  American 
Free  Trade  Agreement — Israeli  Trade  Act — 
Balance  of  Payments  Program  Certificate. 
(Applies  only  if  the  clause  at  FAR  52.225-3, 
Buy  American  Act— North  American  Free 
Trade  Agreement — Israeli  Trade  Act — 
Balance  of  Payments  Program,  is  included  in 
this  solicitation.) 

(i)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  {>aragraph 
(f)(l)(ii)  or  (f)(l)(iii)  of  this  provision,  is  a 
domestic  end  product  as  defined  in  the 
clause  of  this  solicitation  entitled  "Buy 
American  Act — ^North  American  Free  trade 
Agreement— Israeli  Trade  Act— Balance  of 
Payments  Program"  and  that  the  offeror  has 
considered  components  of  unknown  origin  to 
have  been  mined,  produced,  or  manufactured 
outside  the  United  States. 


Line  Item  No. 


Country  of  origin 


[List  as  necessary] 

(iii)  The  offeror  shall  list  those  supplies 
that  are  foreign  end  products  (other  than 
those  listed  in  paragraph  (0(l)(ii)  of  this 
provision)  as  defined  in  the  clause  of  this 
solicitation  entitled  "Buy  American  Act — 
North  American  Free  Trade  Agreement — 
Israeli  Trade  Act — Balance  of  Payments 
Program."  The  offeror  shall  list  as  other 
foreign  end  products  those  end  products 
manufactured  in  the  United  States  that  do 
not  qualify  as  domestic  end  products. 

Other  Foreign  End  Products: 


Line  Item  No. 

Country  of  origin 

- 

[List  as  necessary] 

(iv)  The  Government  will  evaluate  offers  in 
accordance  with  the  policies  and  procedures 
of  FAR  Part  25. 

(2)  Buy  American  Act— North  American 
Free  Trade  Agreements — Israeli  Trade  Act — 
Balance  of  Pa>'ments  Program  Certificate, 
Alternate  I.  If  Alternate  I  to  the  clause  at  FAR 
52.225-3  is  included  in  this  solicitation, 
substitute  the  following  paragraph(f)(l)(ii)  for 
paragraph  (f)(lKii)  of  the  basic  provision: 

(f)(l)(ii)  The  offeror  certifies  that  the 
following  supplies  are  Canadian  end 
products  as  defined  in  the  clause  of  this 
solicitation  entitled  "Buy  American  Act-r 
North  American  Free  Trade  Agreement — 
Israeli  Trade  Act — Balance  of  Payments 
Program": 

Canadian  End  Products: 

Line  Item  No. 


[List  as  necessary] 

(3)  Buy  American  Act — North  American 
Free  Trade  Agreements — Israeli  Trade  Act — 
Balance  of  Payments  Program  Certificate. 
Alternate  II.  If  Alternate  II  to  the  clause  at 
FAR  52.225-3  is  included  in  this  solicitation, 
substitute  the  following  paragraph  (f)(l)(ii) 
for  paragraph  (f)(l)(ii)  of  the  basic  provision: 

(f)(l)(ii)  The  offeror  certifies  that  the 
following  supplies  are  Canadian  end 
products  or  Israeli  end  products  as  defined 
in  the  clause  of  this  solicitation  entitled  "Buy 
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American  Act — North  American  Free  Trade 
Agreement — Israeli  Trade  Act — Balance  of 
Payments  Program": 
Canadian  or  Israeli  End  Products: 


Line  item  No. 


Country  of  origin 


[List  as  necessary] 

(4)  Trade  Agreements  Cmtificate.  (Applies 
only  if  the  clause  at  FAR  52.225-5,  Trade 
Agreements,  is  included  in  this  solicitation.) 

(i)  The  offeror  certifies  that  each  end 
product,  except  those  listed  in  paragraph 
f)(4)(ii)  of  this  provision,  is  a  U.S.-made, 
designated  country,  Caribbean  Basin  country, 
or  NAFTA  country  end  product,  as  defined 
in  the  clause  of  this  solicitation  entitled 
"Trade  Agreements." 

(ii)  The  offeror  shall  list  as  other  end 
products  those  end  products  that  are  not 
U.S.-made,  designated  country,  Caribbean 
Basin  country,  or  NAFTA  country  end 
products. 
'Other  End  Products: 


Line  item  No. 


Country  of  origin 


[List  as  necessary] 

(iii)  The  Government  will  evaluate  offers  in 
accordance  with  the  policies  and  procedures 
of  FAR  Part  25.  For  line  items  subject  to  the 
Trade  Agreements  Act,  the  Government  will 
evaluate  offers  of  U.S.-made,  designated 
country,  Caribbean  Basin  country,  or  NAFTA 
country  end  products  without  regard  to  the 
restrictions  of  the  Buy  American  Act  or  the 
Balance  of  Payments  Program.  The 
Govenmient  will  consider  for  award  only 
offers  of  U.S.-made,  designated  country, 
Caribbean  Basin  country,  or  NAFTA  country 
end  products  unless  the  Contracting  Officer 
determines  that  there  are  no  offers  for  such 
products  or  that  the  offers  for  such  products 
are  insufficient  to  fulfill  the  requirements  of 
the  solicitation. 

(g)  Certification  Regarding  Knowledge  of 
Child  Labor  for  Listed  End  Products 
(Executive  Order  13126).  [The  Contracting 
Officer  must  list  in  paragraph  (j)(l)  any  end 
products  being  acquired  under  this 
solicitation  that  are  included  in  the  List  of 
Products  Requiring  Contractor  Certification 
as  to  Forced  or  Indentured  Child  Labor, 
unless  excluded  at  22.1503(b).] 

(1)  Listed  end  products. 


Listed  end  product 


Listed  countries  of 
origin 


(2)  Certification.  (If  the  Contracting  Officer 
has  identified  end  products  and  countries  of 
origin  in  paragraph  (g)(1)  of  this  provision, 
then  the  oSlBror  must  certi^  to  either  (g)(2)(i) 


or  (g)(2)(ii)  by  checking  the  appropriate 
block.] 

[        )  (i)  The  offeror  will  not  supply  any 
end  product  listed  in  paragraph  (g)(1)  of  this 
provision  that  was  mined,  produced,  or 
manufactured  in  the  corresponding  country 
as  listed  for  that  product. 

[        ]  (ii)  The  offeror  may  supply  an  end 
product  listed  in  paragraph  (g)(1)  of  this 
provision  that  was  mined,  produced,  or 
manufactured  in  the  corresponding  country 
as  listed  for  that  product.  The  offeror  certifies 
that  it  has  made  a  good  faith  effort  to 
determine  whether  forced  or  indentured 
child  labor  was  used  to  mine,  produce,  or 
manufacture  any  such  end  product  furnished 
under  this  contract.  On  the  basis  of  those 
efforts,  the  offeror  certifies  that  it  is  not  aware 
of  any  such  use  of  child  labor. 
(End  of  provision) 

ALTERNATE! 

(XX/XX) 

As  prescribed  in  1813.302-570(a)(2),  add 
the  following  paragraph  to  the  end  of  the 
basic  provision  and  identify  appropriately: 

(        )  Recovered  Material  Certification.  As 
required  by  the  Resource  Conservation  and 
Recovery  Act  of  1976  (42  U.S.C. 
6g62(c)(3)(A)(i)),  the  offeror  certifies,  that  the 
percentage  of  recovered  materials  to  be  used 
in  the  performance  of  the  contract  will  be  at 
least  the  amount  required  by  the  applicable 
contract  specifications. 

ALTERNATE  D 

(XX/XX) 

As  prescribed  in  1813.302-570(a)(2),  add 
the  following  paragraph  to  the  end  of  the 
basic  provision  and  identify  appropriately: 

(        )  Historically  Black  College  Or 
University  And  Minority  Institution 
Representation 

(1)  Definitions.  As  used  in  this  provision — 
"Historically  black  college  or  university" 

means  an  institution  determined  by  the 
Secretary  of  Education  to  meet  the 
requirements  of  34  CFR  608.2.  For  the 
Department  of  Defense,  the  National 
Aeronautics  and  Space  Administration,  and 
the  Coast  Guard,  the  term  also  includes  any 
nonprofit  research  institution  that  was  an 
integral  part  of  such  a  college  or  university 
before  November  14, 1986. 

"Minority  institution"  means  an  institution 
of  higher  education  meeting  the  requirements 
of  Section  1046(3)  of  the  Higher  Education 
Act  of  1965  (20  U.S.C.  1067k.  including  a 
Hispanic-serving  institution  of  higher 
education,  as  defined  in  Section  316(b)(1)  of 
the  Act  (20  U.S.C.  1101a)). 

(2)  Representation.  The  offeror  represents 
that  it— 

(       )  is  (       )  is  not  a  historically  black 
college  or  university; 
(       )  is  (       )  is  not  a  minority  institution. 

ALTERNATE  III 

(MONTH/YEAR) 

As  prescribed  in  1813.302-570(a)(2),  add 
the  following  paragraph  to  the  end  of  the 
basic  provision  and  identify  appropriately: 

(       )  Representation  Of  Limited  Rights 
Data  And  Restricted  Computer  Software.  (1) 
This  solicitation  sets  forth  the  work  to  be 


performed  if  a  contract  award  results,  and  the 
Government's  known  delivery  requirements 
for  data  (as  defined  in  FAR  27.401).  Any 
resulting  contract  may  also  provide  the 
Government  the  option  to  order  additional 
data  under  the  Additional  Data  Requirements 
clause  at  52.227-16  of  the  FAR,  if  included 
in  the  contract.  Any  data  delivered  imder  the 
resulting  contract  will  be  subject  to  the 
Rights  in  Data-General  clause  at  52.227-14 
that  is  to  be  included  in  this  contract.  Under 
the  latter  clause,  a  Contractor  may  withhold 
from  delivery  data  that  qualify  as  limited 
rights  data  or  restricted  computer  software, 
and  deliver  form,  fit,  and  function  data  in 
lieu  thereof.  The  latter  clause  also  may  be 
used  with  its  Alternates  II  and/or  III  to  obtain 
delivery  of  limited  rights  data  or  restricted 
computer  software,  marked  with  limited 
rights  or  restricted  rights  notices,  as 
appropriate.  In  addition,  use  of  Alternate  V 
with  tins  latter  clause  provides  the 
Govemment'the  right  to  inspect  such  data  at 
the  Contractor's  facility. 

(2)  As  an  aid  in  determining  the 
Government's  need  to  include  Alternate  n  or 
Alternate  in  in  the  clause  at  52.227-14, 
Rights  in  Data-General,  the  offeror  shall 
complete  paragraph  (3)  of  this  provision  to 
either  state  that  none  of  the  data  qualify  as 
limited  rights  data  or  restricted  computer 
software,  or  identify,  to  the  extent  feasible, 
which  of  the  data  qualifies  as  limited  rights 
data  or  restricted  computer  software.  Any 
identification  of  limited  rights  data  or 
restricted  computer  software  in  the  offeror's 
response  is  not  determinative  of  the  status  of 
such  data  should  a  contract  be  awarded  to 
the  offeror. 

(3)  The  offeror  has  reviewed  the 
requirements  for  the  delivery  of  data  or 
software  and  states  [offeror  check  appropriate 
block]— 

(       )  None  of  the  data  proposed  for 
fulfilling  such  requirements  qualifies  as 
limited  rights  data  or  restricted  computer 
software. 

(       )  Data  proposed  for  fulfilling  such 
requirements  qusdify  as  limited  rights  data  or 
restricted  computer  software  and  are 
identified  as  follows: 


Note:  "Limited  rights  data"  and  "Restricted 
computer  software"  are  defined  in  the 
contract  clause  entitled  "Rights  in  Data-  ■ 
General." 

fiaS2^3-71    Evaluation— Ottier  than 
comnwfwHH  iiMiw. 

As  prescribed  in  1813.302-570(b) 
insert  the  following  provision: 

EVALUA'nON— OTHER  THAN 
GCMkfMERCIAL  ITEMS 

(XX/XX) 

(a)  The  Government  will  award  a  contract 
resulting  from  this  solicitation  to  the 
responsible  offisror  whose  offer  conforming  to 
the  solicitation  will  be  most  advantageous  to 
the  Government,  price«nd  other  bctfirs 
considered.  The  following  factors  shall  be 
used  to  evaluate  offers: 
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[Contracting  Officer  shall  insert  the 
evaluation  factors,  such  as  (i)  technical 
capability  of  the  item  offered  to  meet  the 
Government  requirement;  (ii)  price;  (iii)  past 
performance  (see  FAR  15.304).] 

(b)  Options.  The  Government  will  evaluate 
offers  for  award  purposes  by  adding  the  total 
price  for  all  options  to  the  total  price  for  the 
basic  requirement.  The  Government  may 
determine  that  an  offer  is  unacceptable  if  the 
option  prices  are  significantly  unbalanced. 
Evaluation  of  options  shall  not  obligate  the 
Govenmient  to  exercise  the  option(s). 
(End  of  provision) 

[FR  Doc.  02-1915  Filed  1-24-02;  8:45  am] 
BUJJNG  CODE  7S10-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  176 

[Docket  No.  RSPA-2002-11270;  Notica  No. 
02-3] 

Regulatory  Flexibility  Act  Section  610 
and  Plain  Language  Reviews 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice  of  regulatory  review; 
request  for  comments. 

SUMMARY:  RSPA  requests  comments  on 
the  economic  impact  of  its  regulations 
on  small  entities.  As  required  by  the 
Regulatory  Flexibility  Act  and  as 
published  in  DOT's  Semi-Aimual 
Regulatory  Agenda,  we  are  analyzing 
thendes  on  Carriage  by  Vessel  to. 
identify  rules  that  may  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities.  We 
also  request  comments  on  ways  to  make 
these  regulations  easier  to  read  and 
understand. 

DATES:  Comments  must  be  received  by 
April  25,  2002. 

ADDRESSES:  Address  written  comments 
to  the  Dockets  Management  System, 
U.S.  Department  of  Transportation, 
Room  PLr^Ol,  400  Seventh  Street.  SW., 
Washington,  DC  20590-0001.  Identify 
the  docket  number  RSPA-2002-11270 
at  the  beginning  of  yoin  comments  and 
submit  two  copies.  If  you  want  to 


receive  confirmation  of  receipt  of  your 
comments,  include  a  self-addressed, 
stamped  postcard.  You  can  also  submit 
comments  by  e-mail  by  accessing  the 
Dockets  Management  System  on  the 
Internet  at  "http://dms.dot.gov"  or  by 
fax  to  (202)  366-3753. 

The  Dockets  Management  System  is 
located  on  the  Plaza  Level  of  the  Nassif 
Building  at  the  Department  of 
Transportation  at  die  above  address. 
You  can  review  public  dockets  there 
between  the  hours  of  9:00  a.m.  and  5:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  In  addition,  you  can 
review  comments  by  accessing  the 
Dockets  Management  System  at  "http:/ 
/dms.dot.gov." 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Gorsky,  Office  of  Hazardous    v 
Materials  Standards,  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation, 
telephone  (202)  366-8553;  or  Doima 
O'Berry,  Office  of  Chief  Coimsel, 
Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  telephone  (202)  366- 
4400. 
SUPPl^MENTARY  INFORMATION: 

I.  Section  610  of  the  Regulatory 
Flexibility  Act 

A.  Background  and  Purpose 

Section  610  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354), 
as  amended  by  the  Small  Business 
Regulatory  EciforcemenT  Fairness  Act  of 
1996  (Pub.  L.  104-121),  requires 
agencies  to  conduct  periodic  reviews  of 
rules  that  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities.  The  purpose  of  the 
review  is  to  determine  whether  such 
rules  should  be  continued  without 
change,  amended,  or  rescinded, 
consistent  with  the  objectives  of 
applicable  statutes,  to  minimize  any 
significant  economic  impact  of  the  rules 
on  a  substantial  niunber  of  such  small 
entities. 

B.  Review  Schedule 

The  Department  of  Transportation 
(DOT)  published  its  Semiannual 
Regulatory  Agenda  on  December  3, 
2001,  listing  in  Appendix  D  (66  FR 
61900)  those  regulations  that  each 
operating  administration  will  review 


under  section  610  during  the  next  12 
months.  Appendix  D  also  contains 
DOT'S  10-year  review  plan  for  all  of  its 
existing  regulations. 

The  Research  and  Special  Programs 
Administration  (RSPA,  we)  has  divided 
its  Hazardous  Materials  Regidations 
(HMR;  49  CFR  parts  171-180)  into  10 
groups  by  subject  area.  Each  group  will 
be  reviewed  once  every  10  years, 
undergoing  a  two-stage  process — an 
Analysis  Year  and  Section  610  Review 
Year.  For  purposes  of  these  reviews,  a 
year  will  coincide  with  the  fall-to-fall 
publication  schedule  of  the  Semiannual 
Regulatory  Agenda.  Thus,  Year  1  began 
in  the  fall  of  1998  and  ended  in  the  fall 
of  1999:  Year  2  began  in  the  fall  of  1999 
and  ended  in  the  fell  of  2000;  and  so  on. 

During  the  Analysis  Year,  we  will 
analyze  each  of  the  rules  in  a  given 
year's  group  to  determine  whether  any 
rule  has  a  significant  impact  on  a 
substantial  number  of  small  entities 
and,  thus,  requires  review  in  accordance 
with  section  610  of  the  Regulatory 
Flexibility  Act.  In  each  fall's  Regulatory 
Agenda,  we  will  publish  the  results  of 
the  analyses  we  completed  during  the 
previous  year.  For  ndes  that  have  a 
negative  finding,  we  will  provide  a  short 
explanation.  For  parts,  subparts,  or 
other  discrete  sections  of  rules  that  do 
have  a  significant  impact  on  a 
substantial  number  of  small  entities,  we 
will  aimounce  that  we  will  be 
conducting  a  formal  section  610  review 
diuing  the  following  12  months. 

The  section  610  review  will 
determine  whether  a  specific  rule 
should  be  revised  or  revoked  to  lessen 
its  impact  on  small  entities.  We  will 
consider:  (1)  The  continued  need  for  the 
rule;  (2)  the  nature  of  complaints  or 
comments  received  from  the  public;  (3) 
the  complexity  of  the  rule;  (4)  the  extent 
to  which  the  rule  overlaps,  duplicates, 
or  conflicts  with  other  federal  rules  or 
with  state  or  local  government  rules; 
and  (5)  the  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
affected  by  the  rule.  At  the  end  of  the 
Review  Year,  we  will  publish  the  results 
of  our  review. 

The  following  table  shows  the  10-year 
analysis  and  review  schedule: 


RSPA  Section  610  Review  Plan  1999-2009 


Title 


Regulation 


Analysis 
year 


Review  year 


Incident  reports  

Hazmat  safety  procedures 

General  Information,  Regulations,  and  Definitions 
Carriage  by  Rail  and  Highway 


§§171.15  and  171.16 
Parts  106  and  107  .... 
Pan  171 
Parts  174  and  177  .... 


1998 
1999 

2000 


WA 
2001 
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RSPA  Section  610  Review  Plan  1999-200&— Continued 


Ti«e 


Regulation 


Analysis 
year 


Review  year 


Carriage  by  Vessel  j 

Radioactive  Materials I 

Exptosives ; 

Cylinders  

Shippers— General  Requirements  for  Shipments  and 
Padcagings. 

Specifications  for  Non-bulk  Packagings  

SpecifKatwns  for  Bulk  Packagings 

Hazardous  Materials  Table,  Special  Provisions,  Haz- 
ardous Materials  Communkrations,  Emergency  Re- 
sponse Informatkxi,  and  Training  Requirements. 

Carriage  by  Aircraft 


Part  176 

Parts  172.  173.  174,  175.  176,  177,  178 

Parts  172,  173,  174.  176,  178 

Parts  172,  173,  178,  180 

Part  173 

Part  178 

Parts  178,  179,  180  

Part  172 ...... 


Part  175. 


2001 
2002 
2003 

2004 

2005 
2006 
2007 


2002 
2003 
2004 

2005 

2006 
2007 
2008 


C.  Regulations  Under  Analysis 

During  Year  4  (2001-2002),  the  Analysis  Year,  we  will  conduct  a  preliminary  assessment  of  the  rules  in  49  CFR 
Part  176,  Carriage  by  Vessel.  It  includes  the  following  subparts: 


Subpart 


Trtle 


Subpart  A . 
Subpart  B. 
Subpart  C 
Subpart  D 
SubpartE . 

Subpart  F  . 
Subpart  G 
SubpartH 
SubfMrtI  .. 

Subpart  J  . 


Subpart  L  . 

SubpartM 
Subpart  N 
SubpartO 


General. 

General  Operating  Requirements. 

General  Handling  and  Stowage. 

General  Segregation  Requirements. 

Special  Requirements  for  Transport  Vehksles  Loaded  with  Hazardous 
Materials  and  Transported  on  Board  Ferry  Vessels. 

Special  Reqairements  for  Barges. 

Detailed  Requirements  for  Class  1  (Explosive)  Materials. 

Detailed  Requirements  for  Class  2  (Compressed  Gas)  Materials. 

Detailed  Requirements  for  Class  3  (Flammable)  and  Combustible  Lk]- 
ukl  Materials. 

Detailed  Requirements  for  Class  4  (Flammable  Sdkj),  Class  5 
(Oxklizers  and  Organk:  Peroxides),  and  Division  1.5  (Blasting 
Agents)  Materials. 

Detailed  Requirements  for  Division  2.3  (Poisonous  Gas)  and  Division 
6.1  (Poisonous)  MateriEds. 

Detailed  Requirements  for  Radioactive  Materials. 

Detailed  Requirements  for  Class  8  (Corrosive)  Materials. 

Detailed  Requirements  for  Cotton  and  Vegetable  Fibers,  Motor  Vehi- 
cles, and  Asbestos. 


We  are  seeking  comments  on  whether 
any  requirements  in  part  176  have  a 
significant  impact  on  a  substantial 
niunber  of  small  entities.  "Small 
entities"  include  small  businesses,  not- 
for-profit  organizations  that  are 
independenUy  owned  and  operated  and 
are  not  dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  under  50,000.  If  your 
business  or  organization  is  a  small 
entity  and  if  any  of  the  requirements  in 
part  176  has  a  significant  economic 
impact  on  your  business  or 
organization,  please  submit  a  comment 
explaining  how  and  to  what  degree 
these  rules  affect  you,  the  extent  of  the 
economic  impact  on  your  biisiness  or 
organization,  and  why  you  believe  the 
economic  impact  is  significant. 

n.  Plain  Language  |  ' 

A.  Background  and  Purpose 

Plain  language  helps  readers  find 
requirements  quickly  and  understand 


them  easily.  Examples  of  plain  language 
techniques  include: 

(1)  Undesignated  center  headings  to 
cluster  related  sections  within  subparts. 

(2)  Short  words,  sentences, 
paragraphs,  and  sections  to  speed  up 
reading  and  enhance  imderstanding. 

(3)  Sections  as  questions  and  answers 
to  provide  focus. 

(4)  Personal  pronoims  to  reduce 
passive  voice  and  draw  readers  into  the 
writing. 

(5)  Tables  to  display  complex 
information  in  a  simple,  easy-to-read 
format. 

For  an  example  of  a  rule  drafted  in 
plain  language,  you  can  refer  to  RSPA's 
notice  of  proposed  rulemaking  entitled 
"Revised  and  Clarified  Hazardous 
Materials  Safety  Rulemaking  and 
Program  Procedures,"  which  was 
published  December  11, 1998  (63  FR 
68624).  This  NPRM  proposed  to  rewrite 
49  CFR  part  106  and  subpart  A  of  part 
107  in  plain  language  and  to  create  a 


new  part  105  that  would  contain 
definitions  and  general  procedures.  We 
are  currenUy  evaluating  comments 
received  in  response  to  the  NPRM. 

B.  Review  Schedule 

In  conjunction  with  our  section  610 
reviews,  we  will  be  performing  plain 
language  reviews  of  the  HMR  over  aten- 
year  period  on  a  schedule  consistent 
with  the  section  610  review  schedule. 
Thus,  our  review  of  part  176  will  also 
include  a  plain  language  review  to 
determine  if  the  regulations  can  be 
reorganized  and/or  rewritten  to  make 
them  easier  to  read,  understand,  and 
use.  We  encourage  interested  persons  to 
submit  draft  regulatory  language  that 
clearly  and  simply  communicates 
regulatory  requirements,  and  other* 
recommendations,  such  as  for  putting 
information  in  tables  or  consolidating 
regulatory  requirements,  that  may  make 
the  regulations  easier  to  use. 


..  _   in    ?  J^ 
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Issued  in  Washington,  DC,  on  January  IB, 
2002  under  authority  delegated  in  49  CFR 
part  106. 

Robert  A.  McGnire, 
Associate  Administrator  for  Hazardous 
Materials  Safety,  Research  and  Special 
Programs  Administration. 
(FR  Doc.  02-1862  Filed  1-24-02;  8:45  am] 
BHJJNQ  CODE  4C1IM0-P 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Parts  192  and  195 
[Doctor  No.  RSPA-97-2426;  Notice  4] 
RIN  2137-AB48 

Maps  and  Records  of  Pipeline 
lu)catlons  and  Characteristics; 
Notification  of  State  Agenclee;  Pipe 
Inventory 

agency:  Research  and  Special  Programs 
Administution  (RSPA). 
ACTION:  Notice  of  removal  of  regulatory 
agenda  item. 

SUMMARY:  This  agenda  item 
contemplated  a  n^emaldng  action  to 
equalize  as  far  as  possible  the 
requirements  that  gas  and  hazardous 
liquid  pipeline  operators  keep  maps  and 
records  to  show  the  location  and  other 
characteristics  of  pipelines.  Operators 
would  have  been  required  to  keep  an 
inventory  of  pipe  and  periodically 
report  mileage  and  other  data  to  federal 
and  State  agencies.  This  action  was 
considered  because  of  congressional  and 
State  concerns  about  the  need  for 
appropriate  public  officials  to  have 
pipeline  information.  Since  this 
contemplated  rulemaking  was  initiated 
in  1997,  RSPA  has  developed  the 
National  Pipeline  Mapping  System 
(NPMS),  a  non-regulatory  approach,  to 
address  these  needs.  Furthermore, 
pipeline  security  issues  have  been 
raised  by  recent  events.  In  light  of  the 
development  of  the  NPMS  and  the 
security  issues,  this  item  is  removed 
firom  the  regulatory  agenda. 
FOR  FURTHER  MFORMATMN  CONTACT: 
Richard  Huriaux,  by  telephone  at  (202) 
366-4565,  by  fax  at  (202)  366-4566,  or 
by  e-mail  at 

richaTd.huTiauxS)npa.dotgov,  regarding 
the  subject  mattesr  of  this  notice.  You 
may  contact  the  Docketis  Facility  by 
phone  at  (202)  366-9329.  for  copies  of 
this  notice  or  other  material  in  die 
docket.  All  materials  in  this  docket  may 
be  accessed  electronically  at  http:// 
dms.dot.gov.  General  information  about 
the  RSPA  Office  of  Pipeline  Safety 


programs  may  be  obtained  by  accessing 
OPS's  Internet  page  at  http:// 
ops.dot.gov. 

SUPPLEMENTARY  INFORMATION:  hi  Section 
102  and  202  of  the  Pipeline  Safety 
Reauthorization  Act  of  1988  (Pub.  L. 
100-561,  October  31, 1988),  Congress 
directed  RSPA  to  establish  standards  to 
require  pipeline  operators  to  complete 
and  maintain  an  inventory  of  gas  and 
hazardous  liquid  pipelines,  including 
information  on  the  location  and  history 
of  leaks. 

This  requirement  was  to  equalize  as 
fer  as  possible  the  requirements  that  gas 
and  hazardous  liquid  pipeline  operators 
keep  maps  and  records  to  show  the 
location  and  other  characteristics  of 
pipelines.  Operators  would  have  been 
required  to  keep  an  inventory  of  pipe 
and  periodically  report  mileage  and 
other  facts  to  Federal  and  State  agencies. 
A  rulemaking  action  was  considered 
because  of  congressional  and  State 
concerns  about  the-need  for  appropriate 
public  officials  to  have  pipeline 
information. 

Since  the  publication  of  this  agenda 
item  in  1997,  RSPA  has  developed  a 
non-regulatory  alternative  approach  to 
ensuring  that  information  on  the 
location  and  characteristics  of  gas  and 
hazardous  liquid  pipelines  is  available 
to  Federal  and  State  agencies.  RSPA  has 
worked  with  other  Federal  and  State 
agencies  and  the  pipeline  industry  to 
create  the  NPMS.  The  NPMS  shows  the 
location  and  selected  attributes  of  the 
major  natural  gas  and  hazardous  liquid 
pipelines  and  liquefied  natural  gas 
facilities  in  the  Untied  States. 
The  NPMS  is  a  full-featured 
geographic  information  system  that 
allows  RSPA,  for  the  first  time,  to 
accurately  view  pipelines  in  relation  to 
the  communities  and  environments  they 
cross.  The  pipeline  data  layers  now 
being  popidated  cover  both  interstate 
and  intrastate  natural  gas  transmission 
pipelines  and  hazardous  liquid 
pipelines.  It  includes  data  depicting 
population,  urbanized  areas,  political 
boimdaries,  roads,  railroads, 
hydrography,  consequence  and  hazard 
areas,  and  unusually  sensitive  areas.  At 
present,  the  NPMS  includes  data  on  85- 
90  percent  of  the  hazardous  liquid 
pipeline  milage  and  on  more  than  50 
potent  of  the  gas  transmission  pipeline 
mileage. 

In  addition,  pipeline  security  issues 
have  been  raised  by  recent  events.  In 
light  of  the  development  of  the  NPMS 
and  the  security  issues,  a  rulemaking 
action  is  no  longer  necessary. 

On  the  basis  of  the  foregoing.  RSPA 
hereby  removes  this  action  from  the 
regulatory  agenda. 


Authority:  49  U.S.C.  60102  et  seq.;  49  CFR 
1.53. 

Issued  in  Washington,  D.C.  on  January  22, 
2002. 

James  K.  O'Steen. 

Deputy  Associate  Administrator  for  Pipeline 
Safety. 

[FR  Doc.  02-1909  Filed  1-24-02;  8:45  am] 
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DEPARTMENT  OF  THE  HITERIOR 
Fish  and  WIMIIfe  Service 

50  CFR  Part  17 
RIN  1018-AHSO 

Endangered  and  Threatened  WHdUfe 
and  Plants;  Proposed  Rule  To  Remove 
the  Mariana  Mallard  Md  the  Guam 
Broadblil  From  the  Federal  LM  of 
Endangered  and  Threatened  WtMlife 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  Under  the  authority  of  the 
Endangered  Species  Act  of  1973  (Act), 
as  amended,  we,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
remove  the  Mariana  mallard  (Anas 
platyrynchos  oustaleti)  and  the  Guam 
broadbill  {Myiagra  freycineti)  from  the 
Federal  List  of  Endangered  and 
Threatened  Wildlife.  All  available 
information  indicates  that  these  birds 
are  extinct.  The  Mariana  mallard  was 
endemic  to  the  islands  of  Guam,  Tinian. 
Saipan,  and  possibly  Rota,  of  the 
Mariana  Archipelago  in  the  western 
Pacific  ocean.  It  was  listed  as 
endangered  on  June  2, 1977,  because  its 
population  was  critically  low  due  to 
excessive  hunting  and  loss  of  wetland 
habitat.  No  confirmed  sightings  of  the 
Mariana  mallard  have  been  made  since 
1979.  The  Guam  broadbill.  endemic  to 
Guam,  was  listed  as  endangered  on 
August  27. 1984,  because  its  population 
was  critically  low.  No  confirmed 
sightings  or  other  evidraice  of  the  Guam 
broadbUl  in  the  Pajon  Basin  have  been 
made  since  May  15. 1984.  This 
proposal,  if  made  final,  would  remove 
Federal  protection  provided  by  the  Act 
for  these  species.  Removal  of  die 
Mariana  mallard  and  the  Guam 
broadbill  from  the  Federal  list  of 
Endangered  and  Threatened  Wildlife 
does  not  alter  or  supersede  their 
designation  by  the  government  of  Guam 
as  endangered  species.  The  Mariana 
mallard  is  not  a  protected  midlife 
species  by  the  government  of  the 
Commonwealth  of  the  Northern  Mariana 
Islands  (CNMI). 
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DATES:  Comments  must  be  received  by 
March  26,  2002.  Public  bearing  requests 
must  be  received  by  March  11,  2002. 
ADDRESSES:  Send  comments  and 
materials  concerning  this  proposal  to 
the  Field  Supervisor,  U.S.  Fish  and 
Wildlife  Service,  Pacific  Islands 
Ecoregion,  300  Ala  Moana  Boulevard, 
Room  3-122,  Box  50088,  Honolulu, 
Hawaii  96850.  Comments  and  materials 
received  will  be  available  for  public 
inspection,  by  appointment,  during 
normal  business  hoius  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson  (see  ADDRESSES  section), 
telephone  808/541-2749;  fecsiinile  808/ 
541-2756:  e-mail  j 

pauI ;henson@fws.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

The  Mariana  mallard  (i4/ias 
platyrynchos  oustaleti)  (Salvadori  1894) 
was  first  described  by  Salvadori  based 
on  six  specimens  collected  from  Guam 
in  1887  and  1888  (Reichel  and  Lemke 
1994,  Stinson  1994).  The  species  is 
believed  to  have  been  a  subspecies  that 
originated  as  a  hybrid  between  the 
common  mallard  (Anas  platyrhynchos) 
and  the  grey  duck  {Anas  superciliosa) 
(Reichel  and  Lemke  1994). 

The  Mariana  mallard  is  known  only 
from  Guam,  Tinian,  and  Saipan  of  the 
Marianas  Archipelago.  There  is  an 
unverified  sighting  of  two  "unidentified 
ducks"  on  Rota  on  October  20, 1945 
(Baker  1948)  and  one  specimen  of  Anas 
sp.  found  during  a  1990  excavation  of  a 
late  Holocene  deposit  in  Payapai  Cave, 
Rota  (Steadman  1992).  Other  than  these 
records,  the  Mariana  mallard  has  never 
been  reported  on  Rota.  There  are  no 
records  of  this  species  from  the  more 
northern  islands  in  the  archipelago. 

First  collected  by  the  early  explorers 
in  the  late  1800s,  only  sporadic  notes 
and  observations  have  been  made  on 
this  species.  Marche  (Baker  1951) 
coUected  six  specimens  from  Guam  in 
1888.  Collections  from  the  time  of 
Marche  showed  that  the  Mariana 
mallard  concurrently  inhabited  the 
islands  of  Saipan  and  Tinian.  A  total  of 
38  specimens  were  coUected  from 
Tinian  and  Saipan  by  Japanese 
collectors  between  1931  and  1940 
(Baker  1951).  There  are  probably  fewer 
than  50  specimens  of  the  Mariana 
mallard  in  collections  in  France,  Japan, 
the  United  States,  and  elsewhere. 
Reichel  and  Lemke  (1994)  were  able  to 
locate  37  specimens.  Most  of  these  were 
coUected  by  the  Japanese  in  the  1930s 
and  1940s. 

The  Mariana  mallard  probably  was 
never  abundant  (Baker  1951)  due  to 


limited  habitat  availability.  There  have 
never  been  extensive  freshwater 
marshes  or  swamps  in  the  Mariana  . 
Archipelago.  The  largest  number  of 
Mariana  mallards  ever  recorded  was  by 
Kuroda  (1942)  who  reported  that  his 
collector  saw  2  flocks  of  50  to  60 
Mariana  maUards  at  2  locations  at  Lake 
Hagoi,  Tinian.  Gleize  (1945)  estimated  a 
popiUation  of  12  mallards  t)n  Tinian. 
MarshaU  (1949)  recorded  their  presence 
at  both  Lake  Susupe,  Saipan,  and  Lake 
Hagoi,  Tinian.  However,  he  speculated 
that  they  flew  between  the  two  islands 
as  he  never  saw  them  at  "both  *  *  * 
lakes  diuing  any  one  month."  The  last 
confirmed  sighting  of  this  species  was 
in  1979  by  Eugene  Kridler  of  the  Service 
who  estimated  that  there  were  probably 
fewer  than  a  dozen  Mariana  mallards 
remaining  (Kridler  1979).  At  this  time, 
Mr.  Kridler  collected  a  pair  of  birds  for 
captive  propagation.  Captive  breeding 
was  first  conducted  at  Pohakuloa, 
Hawaii,  then  at  Sea  World,  San  Diego, 
California.  These  attempts  failed  and  the 
last  known  Mariana  mallard  died  at  Sea 
World,  San  Diego  in  1981  (Stinson 
1995). 

On  Guam,  the  last  recorded  sighting 
of  the  Mariana  mallard  was  made  by 
G.S.A.  Perez  on  February  25, 1967 
(Drahos  1977).  Wetland  siuveys  were 
conducted  on  Guam  from  the  late  1960s 
through  the  1980s;  however,  no  Mariana 
mallards  were  seen  (Engbring  et  ah 
1986,  Stinson  et  al.  1991,  Reichel  et  al. 
1992). 

Small  populations  persisted  on  Tinian 
and  Saipan  until  the  late  1970s  (Pratt  et 
al.  1979,  Stinson  1995).  No  confirmed 
sightings  of  the  Mariana  mallard  have 
been  made  since  1979.  Extensive 
surveys  were  conducted  intermittently 
from  1982  through  1984  by  us  and  staff 
botii  the  Division  of  Fish  and  Wildlife 
(DFW)  of  the  Conunonwealth  of  the 
Northern  Mariana  Islands  (CNMI).  AU  of 
the  known  wetland  habitat  in  the  CNMI 
was  siuveyed.  There  were  no  confirmed 
sightings  or  vocalizations  (U.S.  Fish  and 
Wildlife  Service  1983).  A  special  effort 
was  made  to  search  for  the  Mariana 
mallard  during  forest  bird  siuveys 
conducted  on  the  islands  of  Saipan, 
Tinian,  Rota,  and  Agiguan  in  1982. 
Teams  comprising  biologists  and 
biotechnicians  simultaneously  surveyed 
wetlands  on  Saipan  and  Tinian  from 
which  the  most  recent  (1979)  sightings 
of  the  maUard  had  been  recorded  to 
determine  the  status  and  distribution  of 
this  species.  No  maUards  were  observed 
on  eiUier  island  (U.S.  Fish  and  WUdlife 
Service  1983). 

During  the  period  from  May.  1983, 
through  December,  1989,  biologists  from 
the  CNMI's  DFW  conducted  5  to  79 
surveys  of  each  permanent  wetland  and 


each  seasonal  wetland  greater  than  0.5 
hectares  (1.2  acres)  in  the  CNMI  (230 
siuveys).  Wetlands  that  contained  better 
mallard  habitat  were  siuveyed  more 
often.  Siuveys  occurred  year  round  and 
the  greatest  frequency  occurred  frt>m 
May  through  September  (112  surveys)  to 
coincide  with  the  historical  nesting 
season  of  the  Mariana  mallards.  No 
Mariana  mallards  were  seen  during 
these  intensive  and  systematic  searches. 
The  determination  of  the  investigators  at 
the  concliision  of  these  surveys  was  that 
the  Mariana  mallard  was  extinct 
(Reichel  and  Lemke  1994).  Researchers 
and  managers  currently  in  Guam  and 
the  CNMI  concur  that  the  Mariana 
mallard  is  probably  extinct,  as  it  has  not 
been  seen  since  1979  despite  frequent 
and  intensive  surveys  of  wetlands  for 
waterbirds  such  as  the  endangered 
Mariana  common  moorhen  (GalJinula 
chlompus  guami)  (Evans  et  al.  1996; 
Gary  Wiles,  Guam  Division  of  Aquatic 
and  Wildlife  Resources  (DAWR),  pers. 
conun.  1998;  Mike  Ritter,  Service,  pers. 
osmm.  1998). 

The  Mariana  mallard's  reduction  in 
range  and  eventual  extinction  has  been 
attributed  to  habitat  loss  aild  hunting, 
especially  diuing,  and  immediately 
after.  World  War  U  (WWH)  (Baker  1948, 
Engbring  and  Fritts  1988,  Reichel  and 
Lemke  1994).  Evolving  without 
predators,  the  mallard  was  not  wary  of 
humans  and  easily  caught  (Kuroda 
1942,  Stott  1947).  They  were  hunted 
and  trapped  for  food  (Fritz  1904,  Safford 
1904).  Safford  (1904)  reported  that  the 
Mariana  maUaJrd  was  "the  best  game 
bird"  and  "very  highly  esteemed  for 
food."  Kuroda  (1942)  reported  that  there 
was  a  hunting  season  on  Saipan  from 
July  through  December,  but  no  himting 
was  aUowed  on  Tinian.  However,  it  is 
unknown  if  these  regulations  were 
enforced.  After  WWII,  islanders  were 
allowed  to  own  firearms  and  hunting  of 
the  birds  persisted.  Even  with  the 
designation  of  the  species  as  endangered 
by  the  Trust  Territories  and  the  Service, 
there  was  Uttle  enforcement  of  the 
regulations  (Drahos  1977). 

Habitat  loss  due  to  draining  and 
fragmentation  of  wetlands  have  greatly 
reduced  the  quantity  and  quaUty  of 
wetlands  on  Guam,  Tinian,  and  Saipan 
(Stinson  et  al.  1991,  Reichel  et  al.  1992, 
Reichel  and  Lemke  1994).  Though  early 
reports  on  Tinian  mention  two  lakes, 
L^e  Hagoi  is  the  only  lake  currently 
found  on  the  island.  It  is  probable  that 
the  second  lake  referenced  is  now 
known  as  Makpo  Swamp.  It  is  currently 
too  overgrown  with  woody  vegetation  to 
be  maUard  habitat  AdditionaUy,  this 
wetland  has  been  drained  fr>r  water  for 
San  Jose  village  and  converted  into 
frmdand  (Bowers  1950,  Reichel  and 
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Lemke  1994).  During  the  Japanese 
occupation  of  Saipan  and  Tinian 
between  1914  and  1945,  most  wetlands 
were  chaimelized  and  converted  to  rice 
paddies.  Also  during  this  time, 
sugarmill  wastes  were  discharged  into 
Lake  Susupe  on  Saipan.  Since  1945, 
many  wetlands  have  been  drained  or 
filled  in  the  course  of  urban 
development  on  aU  three  islands 
(Stinson  etal.  1991,  Reichel  etal.  1992, 
Reichel  and  Lemke  1994).  The  Mariana 
mallard,  never  great  in  number,  lost 
most  of  its  limited  habitat  with  the 
'  decimation  of  the  wetlands,  while  being 
hunted  with  little  to  no  restriction. 

The  Guam  broadbill  (Myiagra 
freycineti),  a  member  of  the  family 
Muscicapidae,  was  endemic  to  the 
island  of  Guam  in  the  Mariana 
Archipelago  (U.S.  Fish  and  Wildlife 
Service  1990).  First  collected  by 
explorers  in  1820,  the  specimens  were 
labeled  "kingfisher  with  a  russet  throat" 
and  erroneously  noted  as  being  from 
Australia  (Oustalet  1895).  Marche 
collected  23  specimens  in  1887  and 
1888,  from  which  Oustalet  described 
Myiagra  freycineti  (Oustalet  1895). 

Almough  the  species  was  probably 
never  abundant,  a  reduction  in  the  range 
of  the  Guam  broadbiU  was  noted  from 
1950  into  the  early  1980s.  Prior  to  1950, 
the  species  occupied  500  square 
kilometers  (sq  km)  (193  sq  miles  (mi))  of 
habitat  throughout  the  island  of  Guam. 
By  1950,  broadbiU  range  had  been 
reduced  to  312  sq  km  (120  sq  mi)  or  62 
percent  of  its  former  range  (Ernie 
Kosaka,  Service,  in  litt.  1982).  By  the 
early  1970s,  the  species  was  entirely 
absent  from  the  southern  two-thirds  of 
the  island  but  still  relatively  common  in 
northern  Guam  into  the  mid*1970s. 
DecUne  of  the  Guam  broadbill 
continued  with  no  individuals  detected 
on  northern  roadside  counts  that  were 
initiated  in  1973  (Drahos  1977).  Fiuther 
losses  were  attributed  to  super  typhoon 
Pamela  in  1976  (Joseph  E.  Ada,  Acting 
Governor  of  Guam,  in  litt.  1979).  By 
1979,  the  Guam  broadbill  was  restricted 
to  the  remaining  areas  of  natural 
vegetation  that  occurred  primarily  along 
the  northern  cliff  line  in  a  thin  strip 
from  Naval  Commimication  Station 
(NCS)  Beach  through  Catalina  Point  on 
the  eastern  side  of  Guam  (DAWR  1979- 
1986).  At  that  time,  the  Guam  broadbill 
had  the  lowest  relative  abundance  and 
the  lowest  density  of  any  native 
passerine  during  station  coimts. 
Although  relative  densities  of  the 
broadbill  were  highest  at  Pati  and 
Ritidian  Points  and  Tarague  in  1980,  the 
species  was  recorded  only  at  Ritidian 
and  Urunao  Points  and  Anderson  Air 
Force  Base  in  1981.  This  represented  a 
further  reduction  of  habitat  range  to  43 


sq  km  (16.6  sq  mi)  or  9  percent  of  its 
original  range  (Engbring  and  Pratt  1985). 
Combined  broadbill  densities  showed  a 
70  percent  decline  since  1979  (DAWR 
1979-1986).  By  1983,  the  population 
had  declined  83  percent  in  the  Ritidian 
Basin  area  (DAWR  1979-1986)  and  was 
further  restricted  to  the  extreme 
northern  end  of  Guam  in  the  Pajon 
Basin  in  150  hectares  (ha)  (370  acres 
(ac))  or  1.5  sq  km  (0.57  sq  mi)  of  habitat 
(Savidge  1987).  Estimates  of  460  birds 
(Engbring  and  Ramsey  1984)  in  1981 
and  fewer  than  100  individuals 
(Engbring  and  Pratt  1985)  in  1983  from 
the  Pajon  Basin  had  dwindled  to  only 
one  sighting  of  a  male  in  October  1983 
(Beck  1984a).  The  last  two  sightings  of 
the  Guam  broadbill  in  the  wild  were  of 
transient  males  in  1984.  Robert  E.  Beck, 
Jr.  (DAWR)  and  Dr.  Eugene  Morton 
(Smithsonian  Institution)  sighted  a  male 
at  Northwest  Field  in  March  1984,  and 
Philip  Bruner  (Brigham  Young 
University  of  Hawaii)  sighted  the  other 
in  an  area  adjacent  to  the  Navy  golf 
course  in  Barrigada  in  August  1984 
(Beck  1984a).  The  Guam  broadbill  has 
not  been  sighted  in  the  Pajon  Basin  area 
since  May  15, 1984,  and  the  species  is 
believed  to  be  extinct  (DAWR  1979- 
1986). 

In  September  1983,  a  male  was 
coUected  for  captive  propagation  (Beck 
1984b).  This  captive  breeding  attempt 
failed  as  other  wild  individuals  were 
not  located  and  the  captive  male  died  of 
unknown  causes  (DAWR  1979-1986). 
Attempts  at  captively  breeding  the 
Guam  broadbill  were  abandoned  in 
1984  due  to  its  virtual  disappearance 
from  the  wild  (Beck  1984a,  b). 

Based  on  the  last  field  sightings,  the 
approximate  date  of  extirpation  of  the 
Guam  broadbiU  is  1984  (Beck  1984a, 
Wiles  et  al.  1995),  and  it  was  presumed 
to  be  extinct  by  1985  (Beck  1984a,  b; 
Savidge  1987;  U.S.  Fish  and  WildUfe 
Service  1990;  Reichel  and  Glass  1991; 
Stinson  1994). 

Reduction  in  the  range  of  the  Guam 
broadbiU  and  its  eventual  extinction 
have  been  variously  attributed  to 
excessive  pesticide  spraying  during  and 
after  World  War  U,  the  spread  of  avian 
diseases,  and  predation  by  introduced 
animals  including  rats  [Rattus  spp.),  the 
monitor  lizard  [Varanus  indicus),  and 
the  brown  tree  snake  [Boiga  irregularis). 
However,  studies  conducted  by  oiu 
Patuxtent  Wildlife  Research  Center  in 
1983  indicated  that  pesticide  overuse 
and  avian  diseases  were  not  responsible 
for  broadbill  declines  noted  in  the  early 
1980s.  Instead,  studies  conducted  by 
Savidge  in  1986  implicated  predation  by 
the  brown  tree  snake  as  the  single  most 
important  factor  in  the  decline  of 
Guam's  native  forest  birds,  including 


the  Guam  broadbill  (Savidge  1986, 1987; 
Corny  1988;  Wiles  et  al.  1995;  Rodda  et 
a/.  1997). 

Previous  Federal  Action 

Federal  action  on  the  Mariana  mallard 
began  on  May  22, 1975,  when  the  Fund 
for  Animals,  Inc.,  requested  that  we  list 
216  taxa  of  plants  and  animals  as 
endangered  species  pursuant  to  the  Act. 
These  species  appeared  in  Appendix  I 
of  the  Convention  on  International 
Trade  in  Endangered  Species  of  Wild 
Fauna  and  Flora  (CITES),  but  did  not 
appear  on  the  United  States  List  of 
Endangered  and  Threatened  Wildlife 
and  Plants.  On  September  26. 1975,  we 
published  in  the  Federal  Register  (40 
FR  44329),  a  proposed  rule  to  list  216 
species  as  endangered,  including  the 
Mariana  mallard.  The  rule  that 
determined  159  of  the  216  taxa  to  be 
endangered  species  was  published  on 
June  14, 1976  (41  FR  24062).  The 
Mariana  mallard  was  not  included  in 
this  rule  because  the  Governors  of  the 
States  (which  is  defined  by  the  Act  to 
include  Guam  and  the  CNMI)  in  which 
this  species  was  resident,  inadvertently 
were  not  notified  of  the  proposal  as 
required  by  the  Act.  These  Governors 
were  then  notified  and  allowed  90  days 
for  comment.  The  Mariana  mallard  was 
listed  as  an  endangered  species  on  June 
2, 1977.  without  critical  habitat  (42  FR 
28137). 

Federal  action  on  the  Guam  broadbiU 
began  on  February  27,  1979,  when  the 
Acting  Governor  of  Gu^ui  petitioned  us 
to  list  the  Guam  broadbill  and  five  other 
forest  bird  species  as  endangered.  On 
May  18, 1979,  we  issued  a  notice  of 
review  (44  FR  29128)  for  12  petitioned 
animals,  including  the  Guam  broadbill. 
In  our  December  30,  1982,  Review  of 
Vertebrate  Wildlife  (47  FR  58454)  the 
Guam  broadbill  was  considered  a 
category  1  candidate  for  Federal  listing. 
Category  1  species  were  those  for  which 
we  had  substantial  information  on 
biological  vulnerabiUty  and  threats  to 
support  preparation  of  a  listing 
proposal,  but  for  which  a  listing 
proposal  had  not  yet  been  published 
because  it  was  precluded  by  other 
listing  activities.  On  November  29. 
1983,  we  published  a  proposed  rule  (48 
FR  53729)  to  Ust  the  Guam  broadbiU  as 
endangered.  The  final  rule  determining 
the  Guam  broadbill  to  be  an  endangered 
species  was  published  on  August  27, 
1984  (49  FR  33881).  Critical  habitat  was 
not  designated. 

Summary  of  Factors  Affecting  the 

In  accordance  with  the  Act  and 
implementing  regulations  at  50  CFR  part 
424,  a  species  shall  be  Usted  if  the 
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Secretaiy  of  the  Interior  detennines  that 
one  or  more  of  five  £Bu:tors  listed  in 
section  4(a)(1)  of  the  Act  threatens  the 
continued  existence  of  the  species.  A 
species  may  be  delisted  according  to 
§  424.11(d)  if  the  best  available 
scientific  and  commercial  data  indicate 
that  the  species  is  neither  endangered 
nor  threatened  because  of  (1)  extinction, 
(2)  recovery,  or  (3)  original  data  for 
classification  of  the  species  were  in 
error. 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  Its  Habitat  or  Range 

Habitat  loss  was  a  major  factor  in  the 
decline  and  subsequent  extinction  of  the 
Mariana  mallard.  Since  1945,  draining, 
fiagmentation,  and  filling  of  wetlands 
for  urban  development  has  greatly 
reduced  their  quantity  and  quality  on 
Guam,  Tinian,  and  Saipan  (Stinson  et  al. 
1991,  Reichel  et  al.  1992,  Reichel  and 
Lemke  1994).  Between  1914  and  1945, 
during  the  Japanese  occupation  of 
Saipan  and  Tinian,  most  wetlands  were 
converted  to  rice  paddies.  In  more 
recent  times,  wetlands  have  been 
drained  to  provide  potable  water  for 
new  villages  and  converted  into 
farmland  (Bowers  1950,  Reichel  and 
.Lemke  1994). 

The  Guam  broadbill  was  endemic  to 
the  island  of  Guam  and,  until  the  mid- 
1970s,  common  in  the  northern  half  of 
the  island.  This  species  was  found  in 
woodland  areas,  forests  with  brushy 
undercover,  areas  dominated  by  the 
alien  shrub,  tangantangan  {Leucaena 
leucocephala),  southern  riparian  areas, 
coastal  strand,  and  mangrove  swamps. 
Though  the  island  of  Guam  has 
undeigone  massive  development  and 
urbanization  over  the  last  20  years, 
habitat  destruction  or  modification  is 
not  believed  to  have  been  a  major  factor 
in  the  decline  of  this  bird  because 
population  numbers  declined  in  areas 
with  intact  habitat  over  this  time  period. 

B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

Over-hunting  is  believed  to  have  been 
a  major  factor  leading  to  the  decline  and 
subsequent  extinction  of  the  Mariana 
mallard,  particularly  during  and 
immediately  after  WW  n  (Kuroda  1942, 
Baker  1948.  Engbring  and  Fritts  1988, 
Reichel  and  Lemke  1994). 
Overutilization  is  not  known  to  be  a 
fanAot  in  the  decline  of  the  Guam 
broadbill. 

C.  Disease  or  Predation 

Disease  or  predation  is  not  knowm  to 
have  been  a  factor  in  the  decline  of  the 
Mariana  mallanL  While  the  browm  tree 


snake  is  believed  to  have  been 
accidentally  introduced  to  Guam 
between  1945  and  1952  (Rodda  et  al. 
1992),  it  is  not  believed  to  have  been  a 
factor  in  the  decline  of  the  mallard 
because  the  snake  prefers  forest  habitat. 
While  a  population  of  this  voracious 
predator  may  now  be  established  on 
Saipan,  it  is  not  believed  to  have  been 
present  on  the  island  during  the  1970s, 
when  the  last  sighting  of  the  Mariana 
mallard  was  made,  li^e  brown  tree 
snake  is  not  known  to  be  established  on 
Tinian. 

The  spread  of  avian  disease  and 
predation  by  introduced  animals, 
including  the  monitor  lizard,  rats 
[Rattus  spp.),  cats  [Felis  catus),  dogs 
[Canis  familiaris),  pigs  (Sus  scrofa),  and 
the  brown  tree  snake,  were  suspected  as 
factors  in  the  decline  of  the  Guam 
broadbill  at  the  time  of  its  listing. 
However,  later  studies  concluded  that 
predation  by  the  brown  tree  snake  was 
probably  the  single  most  important 
factor  in  the  drastic  decline  and 
subsequent  extinction  of  the  Guam 
broadbill  (Savidge  1986, 1987;  Conry 
1988).  These  studies  provided  no 
evidence  of  its  decline  due  to  avian 
disease  (Savidge  1986, 1987).  By  1986, 
the  snake  was  probably  present 
throughout  the  island  (Savidge  1986, 
1987).  Primarily  arboreal,  this  snake 
preys  upon  eggs  and  hatchlings  in  nests, 
and  roosting  young  and  adults. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

The  Mariana  mallard  was  listed  as  an 
endangered  species  by  the  Trust 
Territory  of  the  Pacific  Islands  in  1976 
and  by  us  in  1977.  It  is  currently 
protected  as  endangered  under  Guam's 
Endangered  Species  Act  (Pub.  L.  15-36). 
The  Mariana  mallard  was  not  listed  as 
a  threatened  or  endangered  species  by 
the  CNMI  government  (CNMI 1991). 

The  Guam  broadbill  is  presently 
protected  as  endangered  under  Guam's 
Endangered  Species  Act  (Pub.  L.  15-^36) 
and  is  federally  protected  as  an 
endangered  species  under  the 
Endangered  Species  Act  of  1973. 

Protection  as  endangered  species  by 
the  Federal  government  and 
goveromfflits  of  Guam  and  the  Thist 
Territory  of  the  Pacific  Islands,  was 
probably  too  late  to  compensate  for  the 
earlier  effects  of  unrestricted  hunting 
and  habitat  loss,  in  the  case  of  the 
Mariana  mallard,  and  for  the  accidental 
introduction  and  subsequent  spread  of 
the  brown  tree  snake,  in  the  case  of  the 
Guam  broadbill. 


E.  Other  Natural  orManmade  Factors 
Affecting  Their  Continued  Existence 

At  the  time  it  was  listed,  one  of  the 
factors  believed  to  have  contributed  to 
the  critically  low  population  levels  of 
the  Guam  broadbill  was  overuse  of 
pesticides.  However,  pesticide  use  has 
not  been  foimd  to  be  a  major  factor  in 
the  decline  of  this  species  (Grue  1986, 
Savidge  1986, 1987). 

In  summary,  all  available  information 
indicates  that  the  Mariana  mallard  and 
the  Guam  broadbill  are  extinct.  Previous 
population  estimates  made  on  Guam 
(1944),  Tinian  (1945),  and  Saipan  (1947) 
for  the  Mariana  mallard  reported  12  or 
fewer  individuals  on  each  of  these 
islands  (Baker  1951).  No  confirmed 
sightings  or  vocalizations  have  been 
reported  for  this  bird  since  1979,  and 
the  last  captive  bird  died  in  1981.  The 
Guam  broadbill  was  reported  to  be  on 
the  verge  of  extinction  at  the  time  of  its 
listing,  and  population  estimates  of  460 
and  less  than  100  individuals  were 
reported  in  1981  and  1983,  respectively. 
No  confirmed  sightings  or  vocalizations 
have  been  reported  for  this  species  since 
May  14, 1984,  and  the  last  captive  bird 
died  in  February  1984.  We  propose  to 
remove  the  Mariana  mallard  and  the 
Guam  broadbill  bom  the  List  of 
Endangered  and  Threatened  \Vildlife. 

E£Gects  ofThis  Rule 

This  rule,  if  made  final,  would  revise 
§  17.11(h)  to  remove  the  Mariana 
mallard  and  the  Guam  broadbill  fi'om 
the  Federal  list  of  Endangered  and 
Threatened  Wildlife  due  to  extinction. 
The  prohibitions  and  conservation 
measures  provided  by  the  Act, 
particularly  sections  7  and  9,  will  no 
longtt  apply  to  these  species  if  this  rule 
is  made  final.  There  is  no  designated 
critical  habitat  for  these  species. 

The  Mariana  mallard  and  the  Guam 
broadbill  are  protected  by  the 
government  of  Guam  (Pub.  L.  15-36). 
Removal  of  these  species  firom  the 
Federal  list  of  Endangered  and 
Threatened  Wildlife  does  not  alter  or 
supersede  their  designation  by  the 
government  of  Guam  as  endangered 
species. 

Public  Coinmeirti  Solicited 

We  intend  for  any  final  action 
resulting  firom  this  prroosal  to  be'as 
accurate  as  possible.  Therefore,  we 
solicit  data,  comments,  or  suggestions 
from  the  public,  other  concerned 
govranment  agencies,  the  scientific 
community,  industry,  or  any  othn 
interested  party  conoenung  this 
proposed  rule.  We  particularly  seek 
comments  concerning: 

(1)  Biological,  commercial  trade,  or 
other  relevant  data  concerning  the 
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Mariana  mallard  and  the  Guam 
broadbill  not  included  in  this 
document;  and 

(2)  The  location  of  any  individuals  or 
populations  of  the  Mariana  mallard  and 
the  Guam  broadbill. 

The  final  decision  on  this  proposal 
will  take  into  consideration  die 
comments  and  any  additional 
information  we  receive,  and  such     ' 
commimications  may  lead  to  a  final 
determination  that  differs  from  this 
proposal. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individud  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circimastances,  we  will  withhold  a 
respondent's  identity  from  the 
rulemaking  record,  as  allowable  by  law. 
If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses  available  for  public 
inspection  in  thefr  entirety. 

Public  Hearings 

You  may  request  a  public  hearing  on 
this  proposal.  Your  request  for  a  hearing 
must  be  made  in  writing  and  filed 
within  45  days  of  the  date  of  publication 
of  this  proposal  in  the  Federal  Register. 
Address  your  request  to  the  Field 
Supervisor  (see  ADDRESSES  section). 

Clarity  ofThis  regulation 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand  including  answers 
to  the  following:  (1)  Are  the 
requirements  of  the  rule  clear?  (2)  Is  the 
discussion  of  the  rule  in  the 
Supplementary  Information  section  of 
the  preamble  helpful  to  understanding 
the  rule?  (3)  What  else  could  we  do  to 
make  the  rule  easier  to  imderstand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street  NW., 
Washington,  DC  20240.  You  may  also  e- 
mail  the  comments  to  this  address: 
Exsec@ios.doi.gov. 

National  Environmental  Policy  Act 

y/ie  have  determined  that  preparation 
of  an  environmental  assessment  or 
environmental  impact  statement,  as 


defined  under  the  authority  of  the 
National  Envfronmental  Policy  Act  of 
1969,  is  not  necessary  when  issuing 
regulations  adopted  under  section  4(a) 
of  the  Endangered  Species  Act  of  1973, 
as  amended.  We  published  a  notice 
outlining  our  reasons  for  this  decision 
in  the  Federal  Register  on  October  25, 
1983  (48  FR  49244). 

Paperwork  Reduction  Act 

The  OMB  regulations  at  5  CFR  1320, 
which  implement  provisions  of  the 
Paperwork  Reduction  Act.  require  that 
Federal  agencies  obtain  approval  from 
OMB  before  collecting  information  from 
the  public.  The  OMB  regulations  at  5 
CFR  1320.3(c)  define  a  collection  of 
information  as  the  obtaining  of 
information  by  or  for  an  agency  by 
means  of  identical  questions  posed  to, 
or  identical  reporting,  recordkeeping,  or 
disclosure  requirements  imposed  on  ten 
or  more  persons.  This  rule  does  not 
include  any  collections  of  information 
that  require  approval  by  OMB  under  the 
Paperwork  Reduction  Act. 

References  Qted 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Pacific  Islands  Ecoregion  (see 
ADDRESSES  section). 

Authors 

The  primary  authors  of  this  proposed 
rule  are  Arlene  Pangelinan  and  Lee  Ann 
Woodward,  Ecological  Services,  Pacific 
Islands  Ecoregion,  U.S.  Fish  and 
Wildlife  Service  (see  ADDRESSES 
section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements, 
Transportation. 

Regulation  Promulgation 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations,  as  set  forth 
below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625, 100  Stat.  3500;  unless  otherwise  noted. 

§17.11    [Amended] 

2.  Section  17.11(h)  is  amended  by 
removing  the  entries  for  "Mallard, 
Mariana"  and  "Broadbill,  Guam"  under 
"BIRDS"  ftom  the  List  of  Endangered 
and  Threatened  Wildlife. 


Dated:  luly  17,  2001, 
Marshall  P.  Jones,  |r., 
Acting  Director,  Fish  and  Wildlife  Service. 
IFR  Doc.  02-1876  Filed  1-24-02;  ff:45  am) 
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DEPARTMENT  OF  COMMERCE 

Nallonal  Oceanic  and  Atmospheric 
Adminiatratlon 

S0CFRPaft622 
p.D.  0103020] 
RIN  0648-AL86 

Rsheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic; 
Comprehensive  Sustainable  Rshery 
Act  Amendment  to  the  Fishery 
Management  Plans  of  ttte  U.S. 


agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  availability;  request 

for  comments. 

summary:  NMFS  announces  that  the 
Caribbean  Fishery  Management  Council 
(Council)  has  submitted  a 
Comprehensive  Amendment  Addressing 
Sustainable  Fishery  Act  Definitions  and 
Other  Required  Provisions  of  the 
Magnuson-Stevens  Act  in  the  Fishery 
Management  Plans  of  the  U.S.  Caribbean 
(Comprehensive  SFA  Amendment)  for 
review,  approval,  and  implementation 
by  NMFS.  The  Comprehensive  SFA 
Amendment  would  define  status 
determination  criteria  and  overfishing 
thresholds  (e.g.,  maximum  sustainable 
yield  (MSY),  optimum  yield  (OY), 
minimum  stock  size  threshold  (MSST), 
and  maximum  fishing  mortality 
threshold  (MFMT))  for  the  species  or 
species  complexes  under  the  Council's 
authority,  establish  rebuilding  plans  for 
three  overfished  species:  queen  conch, 
Nassau  grouper,  and  goliath  grouper 
(formerly  known  as  jewfish),  and 
modify  existing  or  add  new  framework 
adjustment  procedures  to  all  Caribbean 
FMPs. 

These  new  and  modified  framework 
procedures  would  allow  timely 
modification/addition  of  required  stock 
parameters  and  management  measures 
relating  to  preventing  overfishing  and 
rebuilding  overfished  stocks.  The 
proposed  measures  should  result  in 
improved  management  of  U.S. 
Caribbean  marine  fishery  resources. 

In  addition,  the  Comprehensive  SFA 
Amendment  also  would  provide 
descriptions  of  the  U.S.  Caribbean 
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fisheries  and  fishing  communities  based 
on  the  best  infonnation  available  and 
recommend  futiire  establishment  of  a 
socio-economic  data  collection  program 
and  permanent  expansion  of  NMFS' 
Marine  Recreational  Fisheries  Statistical 
Survey  to  include  Puerto  Rico  and  the 
U.S.  Virgin  Islands  to  enhance  the 
available  information.  Hie 
comprehensive  SFA  Amendment  would 
also  address  bycatch  in  the  fisheries 
managed  under  the  Council's  FMPs  and 
recommend  future  development  of  a 
standardized  bycatch  reporting  program. 
DATES:  Written  comments  must  be 
received  on  or  before  March  26,  2002. 
ADDRESSES:  Written  comments  on  the 
Comprehensive  SFA  Amendment 
should  be  sent  to  Peter  Eldridge, 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702.  Comments  may 
also  be  sent  via  fax  to  727-570-5583. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 

Requests  for  copies  of  the 
Comprehensive  SFA  Amendment, 
whidi  includes  a  regulatory  impact 
review  and  an  environmental 
assessment,  should  be  sent  to  the 
Caribbean  Fishery  Management  Council, 
268  Munoz  Rivera  Ave..  Suite  1108,  San 
Juan.  Puerto  Rico  00918-1920;  e-mail: 
Caribbean.coimcil@noaa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Eldridge,  telephone:  727-570- 
5305;  fax:  727-570-5583;  e-mail: 
Peter.Eldridge9noaa.gov. 

SUPPLEMENTARY  MF0RMAT10N:  The 
Comprehensive  SFA  Amendment 
includes  Amendment  2  to  the  FMP  for 
Corals  and  Reef  Associated  Plants  and 
Invertebrates.  Amendment  1  to  the  FMP 
for  Queen  Conch  Resources, 
Amendment  3  to  the  FMP  for  the  Reef 
Fish  Fishery,  and  Amendment  2  to  the 
FMP  for  the  Spiny  Lobster  Fishery. 
These  FMPs  vtere  prepared  by  the 
Council,  approved  by  NMFS.  and 
implemented  under  the  authority  of  the 
Majgnuson-Stevens  Act  by  regulations  at 
50  CFR  part  622. 

Section  303  of  the  Magnuson-Stevens 
Act  requires,  in  part,  that  FMPs  provide 
descriptions  of  the  applicable  fisheries 
and  fishing  communities;  assess  the 
amoimt  and  types  of  bycatch  and 
include  management  measures  that,  to 
the  extent  practicable,  minimize  bycatch 


and  bycatch  mortality;  specify  objective 
and  measvu^ble  criteria  for  identifying 
when  a  stock  is  overfished,  i.e.,  status 
determination  criteria;  and  rebuild 
stocks  to  achieve  MSY.  The  Council 
developed  its  Comprehensive  SFA 
Amendment  to  address  these 
requirements. 

The  Comprehensive  SFA  Amendment 
would  define  status  determination 
criteria  and  overfishing  thresholds  (e.g., 
maximum  sustainable  yield  (MSY), 
optimum  yield  (OY),  minimum  stock 
size  threshold  (MSST),  and  maximum 
fishing  mortality  threshold  (MFMT))  jfor 
the  species  or  species  complexes  imder 
the  Council's  authority,  establish 
rebuilding  plems  for  three  overfished 
species:  queen  conch,  Nassau  grouper, 
and  goliath  grouper  (formerly  known  as 
jewfish),  and  modify  existing  or  add 
new  framework  adjustment  procedures 
to  all  Caribbean  FMPs. 

Because  information  on  U.S. 
Caribbean  fisheries  is  sparse  and 
incomplete,  the  fisheries  can  be 
classified  as  data-poor  (among  other 
parameters,  biomass  and  fishing 
mortality  rates  are  not  available  for  most 
Caribbean  fishery  resources).  Thus, 
managers  must  use  biomass-based 
proxies  for  the  MSY.  OY,  MFMT,  and 
MSST  parameters  for  the  respective 
fishery  resources.  Formulae  for  the 
derivation  of  these  proxies  are  presented 
in  the  Comprehensive  SFA  Amendment 
In  general,  the  MSY  proxies  are  based 
on  average  landings  of  commercial 
fisheries  for  a  specified  time  period.  OY 
must  be  less  than  or  equal  to  the  MSY 
proxy.  The  proxies  for  MSST  are 
defined  either  as  the  greater  of  (1 — M) 
xBmsy  or  0.5  X  Bnisy  where  M  is  the 
estimated  instantaneous  natural 
mortality  rate  and  B  is  the  estimated 
spawning  biomass.  MFMT  is  considered 
equal  to  Qie  estimated  M  for  the 
respective  species  or  species  complex. 
Values  for  each  proxy,  when  available, 
are  presented  in  the  Comprehensive 
SFA  Amendment.  Assessment 
information  provided  in  the 
Comprehensive  SFA  Amendment 
reflects  conditions  in  the  commercial 
fisheries.  Due  to  Lack  of  adequate  catch 
and  effort  data,  the  status  of  recreational 
fisheries  is  currently  unknown. 

The  NMFS  2000  Report  to  Congress 
on  the  Status  of  U.S.  Fisheries  listed 
Nassau  grouper,  goliath  grouper,  and 


queen  conch  as  overfished  in  the  U.S. 
Caribbean.  The  Comprehensive  SFA 
Amendment  would  establish  rebuilding 
timeframes  for  these  species. 

In  addition,  the  Comprehensive  SFA 
Amendment  also  would  provide 
descriptions  of  the  U.S.  Caribbean 
fisheries  and  fishing  communities  based 
on  the  best  information  available  and 
recommend  future  establishment  of  a 
socio-economic  data  collection  program 
and  permanent  expansion  of  NMFS' 
Marine  Recreational  Fisheries  Statistical 
Siuvey  to  include  Puerto  Rico  and  the 
U.S.  Virgin  Islands  to  enhance  the 
available  infonnation.  The 
comprehensive  SFA  Amendment  would 
also  address  bycatch  in  the  fisheries 
managed  under  the  Council's  FMPs  and 
recommend  futiue  development  of 
standardized  bycatch  reporting  program. 

NMFS  is  requesting  comment  on  the 
proposed  frtmiework  procediues, 
especially  concerning  any  changes  that 
would  allow  the  public  to  comment 
more  fully  on  proposed  management 
measures.  Also,  NMFS  invites  comment 
concerning  the  types  of  information  that 
should  be  collected  to  more  precisely 
describe  Caribbean  fisheries  and  fishing 
commiuuties. 

Comments  received  by  March  26, 
2002,  whether  specifically  directed  to 
those  management  measures  in  the 
Comprehensive  SFA  Amendment  that 
would  amend  the  Caribbean  FMPs  or  to 
the  proposed  rule  that  NMFS  plans  to 
publish  that  woiild  implement  the 
Comprehensive  SFA  Amendment,  will 
be  considered  by  NMFS  in  its  decision 
to  approve,  disapprove,  or  partially 
approve  those  measures  amending  the 
F^Ps.  Comments  received  after  that 
date  will  not  be  considered  by  NMFS  in 
this  decision.  All  comments  received  by 
NMFS  on  the  Comprehensive  SFA 
Amendment  or  the  proposed  rule  diuing 
their  respective  comment  periods  will 
be  addressed  in  the  preamble  of  the 
final  rule. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  January  18,  2002. 
Jonatfian  Kiuiand, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[PR  Doc.  02-1872  Filed  1-24-02;  8:45  am] 
BUMQ  CODE  aeiO»42-8 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  ottter  than  rules  or 
proposed  mies  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  arKl 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  furK:tions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Newspapers  Used  for  Publication  of 
Legal  Notice  of  Appealable  Decisions 
for  the  Pacific  Southwest  Region; 
California 

AGENCY:  Forest  Service,  USDA. 

ACTION:  Notice^ 

summary:  This  notice  lists  the 
newspapers  that  will  be  used  by  all 
Ranger  Districts,  Forests,  and  the 
Regional  Office  of  the  Pacific  Southwest 
Region  to  publish  legal  notices  of  all 
decisions  subject  to  appeal  imder  36 
CFR  parts  215  and  217  and  to  publish 
notices  for  public  comment  and  notice 
of  decision  subject  to  the  provisions  of 
36  CFR  parts  215.  The  intended  effect  of 
this  action  is  to  inform  interested 
members  of  the  public  which 
newspapers  will  be  used  to  publish 
legal  notices  for  public  comment  or 
decisions  thereby  allowing  them  to 
receive  constructive  notice  of  a- 
decision,  to  provide  clear  evidence  of 
timely  notice,  and  to  achieve 
consistency  in  administering  the 
appeals  process. 

DATES:  Publication  of  legal  notices  in 
the  listed  newspapers  listed  will  begin 
with  decisions  subject  to  appeal  that  are 
made  after  publication  of  this  notice  in 
the  Federal  Register.  The  list  of 
newspapers  will  remain  in  effect  until 
another  notice  is  published  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Danner,  Regional  Appeals  Manager, 
Pacific  Southwest  Region.  1323  Club 
Drive,  Vallejo,  California  94592,  707- 
562-8945. 

SUPPLEMENTARY  INFORMATION:  On 
November  4, 1993,  36  CFR  parts  215 
and  217  were  published  requiring 
publication  of  legal  notice  of  decisions 
subject  to  appeal.  Sections  215.5  and 
217.5  require  notice  published  in  the 
Federal  Register  advising  the  public  of 


the  principal  newspapers  to  be  utilized 
for  publishing  legal  notices.  This 
newspaper  publication  of  notices  of 
decisions  is  in  addition  to  direct  notice 
to  those  who  have  requested  notice  in 
writing  and  to  those  known  to  be 
interested  and  affected  by  a  specific 
decision. 

The  legal  notice  is  to  identify  the 
decision  by  title  and  subject  matter;  the 
date  of  the  decision;  the  name  and  title 
of  the  official  making  the  decision;  and 
how  to  obteiin  copies  of  the  decision.  In 
addition,  the  notice  is  to  state  flie  date 
the  appeal  period  begins  is  the  day 
publication  of  the  notice. 

In  addition  to  the  primary  newspaper 
listed  for  each  imit,  some  Forest 
Supervisors  and  District  Rangers  have 
listed  newspapers  providing  additional 
notice  of  their  decisions.  The  timeframe 
for  appeal  shall  be  based  on  the  date  of 
publication  of  the  notice  in  the  first, 
(primcuy)  newspaper  listed  for  each 
unit. 

The  newspapers  to  be  used  are  as 
follows: 

Pacific  Southwest  Regional  Office 

Regional  Forester  Decisions 

Sacremento  Bee,  published  daily  in 
Sacramento,  Sacramento  County, 
California,  for  decisions  affecting 
National  Forest  System  lands  and  for 
any  decision  of  Region-wide  impact. 

Angeles  National  Forest,  California 

Forest  Supervisor  Decisions 

Los  Angeles  Times,  published  daily  in 
Los  Angeles,  Los  Angeles  County, 
California. 

District  Rangers  Decisions 

Los  Angeles  Ranger  District  Daily 
News,  published  daily  in  Los  Angeles, 
Los  Angeles  County,  California. 

Newspapers  providing  additional 
notice  of  Los  Angeles  District  Ranger 
decisions:  Pasadena  Star  News, 
published  in  Pasadena,  California;  and 
Foothill  Leader,  published  in  Glendale, 
California. 

San  Gabriel  River  Ranger  District: 
Inland  Valley  Bulletin,  published  daily 
in  Los  Angeles,  Los  Angeles  County, 
California. 

Newspaper  providing  additional 
notice  of  San  Gabriel  River  District 
Ranger  decisions:  San  Gabriel  Valley 
Tribune,  published  in  the  eastern  San 
Gabriel  Valley,  California. 


Santa  Clara/Mojave  Ranger  District: 
Daily  News,  published  daily  in  Los 
Angeles,  Los  Angeles  Coimty, 
California. 

Newspapers  providing  additional 
notice  of  Santa  Clara/Mojave  Rivws 
District  Ranger  decisions:  Antelope 
Valley  Press,  published  in  Palmdale. 
California;  and  Mountaineer  Progress. 
published  in  Wrightwood,  California. 

Cleveland  National  Forest,  California 

Forest  Supervisor  Decisions 

San  Diego  Union-Tribune,  published 
daily  in  San  Diego,  San  Diego  Coimty, 
California. 

District  Rangers  Decisions 

Descanso  Ranger  District:  San  Diego 
Union-Tribune,  published  daily  in  San 
Diego,  San  Diego  County,  California. 

Palomar  Ranger  District:  San  Diego 
Union-Tribune,  published  daily  in  San 
Diego,  San  Diego  County,  California. 

Newspaper  providing  additional 
notice  of  Palomar  District  Ranger 
decisions:  Riverside  Press  Enterprise, 
published  daily  in  Riverside,  Riverside 
County,  California. 

Trabuco  Ranger  District:  Riverside 
Press  Enterprise,  published  daily  in 
Riverside,  Riverside  County,  California. 

Newspaper  providing  additional 
notice  of  Trabuco  District  Ranger 
decisions:  Orange  County  Register, 
published  daily  in  Santa  Ana,  Orange 
County,  California 

Eldorado  National  Forest,  California 

Forest  Supervisor  Decisions 

Mountain  Democrat  published  foiu- 
times  weekly  in  Placerville,  El  Dorado 
County,  California. 

District  Rangers  Decisions 

Mountain  Democrat  published  four- 
times  weekly  in  Placerville.  El  Dorado 
County,  California. 

Inyo  National  Forest,  California 

Forest  Supervisor  Decisions 

Inyo  Register  published  three-times 
weekly  in  Bishop,  Inyo  County. 
California. 

District  Rangers  Decisions 

Invo  Register  published  three-times 
weekly  in  Bishop.  Inyo  County, 
California. 
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Klamath  Natiimal  Forest,  California 

Forest  Supervisor  Decisions 

Siskiyou  Daily  News,  published  daily 
in  Yreka,  Siskiyou  Coimty,  California. 

District  Rangprs  Decisions 

Siskiyou  Daily  News,  published  daily 
in  Yreka,  Siskiyou  Coimty,  California. 

Lake  Tahoe  Basin  Management  Unit, 
California  and  Nevada    I 

Forest  Supervisor  Decisions 

Tahoe  Daily  Tribune,  published  daily 
(five-times  weekly)  in  South  Lake 
Tahoe,  El  Dorado  County,  California. 

1  National  Forest,  California 


Forest  Supervisor  Decisions 

Lassen  County  Times,  published 
weekly  in  Susanville,  Lassen  County, 
California. 


District  Rangers  Decisions 

Eagle  Lake  Ranger  District:  Lassen 
County  Times,  published  weekly  in 
Susanville,  Lassen  County,  California. 

Almanor  Ranger  District:  Chester 
Progressive,  published  weekly  in 
Chester,  Plumas  Coimty,  California. 

Hat  Creek  Ranger  District: 
Intermountain  News,  published  weekly 
in  Bumey,  Shasta  County,  California. 

Los  Padres  National  Forest,  California 

Forest  Supervisor  Decisions 

Santa  Barbara  News  Press,  published 
daily  in  Santa  Barbara,  Santa  Barbara 
County,  California. 


District  Rangers  Decisions 

Monterey  Ranger  District:  Monterey 
County  Herald,  published  daily  in 
Monterey,  Monterey  Coimty,  California. 

Santa  Lucia  Ranger  District:  Telegram 
Tribune,  published  daily  in  San  Luis 
Obispo,  San  Luis  Obispo  Coimty, 
California. 

Santa  Barbara  Ranger  District:  Santa 
Barbara  News  Press,  published  daily  in 
Santa  Barbara,  Santa  Barbara  County, 
California. 

8)ai  Ranger  District:  Ventura  Star, 
published  daily  in  Ventura,  Ventura 
County,  California. 

Mt.  Pinos  Ranger  District:  The 
Bakersfield  Califomian,  published  daily 
in  Bakersfield,  Kem  County,  California. 

Mendocino  Natfonal  Forest,  California 

Forest  Supervisor  Decisions 

Chico  Enterprise-Record,  published 
daily  in  Chico,  Butte  County.  California. 

District  Rangers  Decisions 

Grindstone  Ranger  District:  Chico 
Enterprise-Record,  published  daily  in 
Chico,  Butte  County,  California. 


Upper  Lake  and  Covelo  Districts: 
Ukiah  Daily  Journal,  published  daily  in 
Ukiah,  Mendocino  Coimty,  California. 

Modoc  National  Forest,  California 

Forest  Supervisor  Decisions 

The  Modoc  County  Record,  published 
weekly  in  Alturas,  Modoc  County, 
California. 

District  Rangers  Decisions 

The  Modoc  County  Record,  published 
weekly  in  Alturas,  Modoc  County, 
California. 

Plumas  National  Forest,  California 

Forest  Supervisor  Decisions 

Feather  River  Bulletin,  published 
weekly  in  Quincy,  Plumas  County, 
California. 

Newspaper  providing  additional- 
notice  for  Environmental  Impact 
Statements:  Sacramento  Bee,  published 
daily  in  Sacramento,  Sacramento 
County,  California. 

District  Rangers  Decisions 

Beckwourth  Ranger  District:  Portola 
Reporter,  published  weekly  in  Portola, 
Plumas  Coimty,  California. 

Newspaper  occasionally  providing 
additional  notice  of  Beckwourth  District 
Ranger  decisions:  Feather  River  Bulletin, 
published  weekly  in  Qmncy,  Plumas 
County,  California. 

Feather  River  Ranger  District:  Oroville 
Mercury  Register,  published  daily  in 
Oroville,  Butte  County,  California. 

Newspaper  occasionally  providing 
additional  notice  of  Feather  River 
District  Ranger  decisions:  Feather  River 
Bulletin,  published  weekly  in  Quincy, 
Plumas  Coimty,  California. 

Mt.  Hough  Ranger  District:  Feather 
River  Bulletin,  published  weekly  in 
Quincy,  Plumas  County,  California. 

Newspaper  occasionally  providing 
additional  notice  of  Mt.  Hough  District 
Ranger  decisions:  Portola  Reporter, 
published  weekly  in  Portola,  Plumas 
County,  California. 

San  Bernardino  National  Forest, 
California 

Forest  Supervisor  Decisions 

San  Bernardino  Sun,  published  daily 
in  San  Bernardino,  San  Bernardino 
County,  California. 

District  Rangers  Decisions 

Mountaintop  Ranger  District — 
Arrowhead  Area:  Mountain  News, 
published  weekly  in  Blue  Jay,  San 
Bernardino  County,  California. 

Mountaintop  Ranger  District — ^Big 
Bear  Area:  Big  Bear  Life  and  Grizzly, 
pubUshed  weekly  in  Big  Bear,  San 
Bernardino  County,  California. 


Front  Country  Ranger  District:  San 
Bernardino  Sun,  published  daily  in  San 
Bernardino,  San  Bernardino  County, 
California. 

San  Jacinto  Ranger  District:  Idyllwild 
Town  Crier,  published  weekly  in 
Idyllwind,  Riverside  County,  California. 

Sequoia  National  Forest,  California 

Forest  Supervisor  Decisions 

Porterville  Recorder,  published  daily 
(except  Sunday)  in  Porterville,  Tulare 
County,  California. 

District  Rangers  Decisions 

Porterville  Recorder,  published  daily 
(except  Sunday)  in  Porterville,  Tulare 
County,  California. 

Shasta-Trinity  National  Forest, 
California 

Forest  Supervisor  Decisions 

Record  Searchlight,  published  daily 
in  Redding,  Shasta  County,  California 

District  Rangers  Decisions 

Record  Searchlight,  published  daily 
in  Redding.  Shasta  County,  California. 

Sierra  National  Forest,  Califomia 

Forest  Supervisor  Decisions 

Fresno  Bee,  published  daily  in  Fresno, 
Fresno  Coimty,  Califomia. 

District  Rangers  Decisions 

Fresno  Bee,  published  daily  in  Fresno, 
Fresno  County,  Califomia. 

Six  Rivers  National  Forest,  Califomia 

Forest  Supervisor  Decisions 

Times  Standard,  published  daily  in 
Eureka,  Humboldt  County,  Califomia. 

District  Rangers  Decisions 

Smith  River  National  Recreation  Area: 
Del  Norte  Triplicate,  published  daily  in 
Crescent  City,  Del  Norte  County, 
Califomia. 

Orleans  and  Lower  Trinity  Districts: 
The  Kourier,  published  weekly  in 
Willow,  Humboldt  Coimty,  Califomia. 

Mad  River  District:  Times  Standard, 
published  daily  in  Eureka,  Humboldt 
County,  Califomia. 

Stanislaus  National  Forest,  Califomia 

Forest  Supervisor  Decisions 

The  Union  Democrats,  published 
daily  (five-times  weekly)  in  Sonora, 
Tuolumne  County,  Califomia. 

District  Rangers  Decisions 

The  Union  Democrat,  published  daily 
(five-times  weekly)  in  Sonora, 
Tuoliunne  County,  Califomia. 

Newspaper  sometimes  providing 
additional  notice  of  Groveland  District 
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Rangers  decisions:  Mariposa  Gazette, 
published  weekly  in  Mariposa, 
Califomia. 

Newspaper  sometimes  providing 
additional  notice  of  Calaveras  District 
Ranger  decisions:  Calaberas  Enterprise, 
published  twice  weekly  in  San  Andrea, 
Califomia. 

Tahoe  National  Forest,  CaUfomia 

Forest  Supervisor  Decisions 

The  C/nion.published  daily  (except 
Sunday)  in  Grass  Valley,  Nevada 
County.  Califomia. 

District  Remgers  Decisions 

Downieville  and  Sierraville  Ranger 
Districts:  Mountain  Messenger, 
published  weekly  in  Downieville,  Sierra 
County,  Califomia. 

Newspapers  providing  additional 
notice  of  Sierraville  District  Ranger 
decisions:  Sierra  Booster,  published 
weekly  in  Loyalton,  Sierra  County, 
Califomia;  and  Portola  Recorder, 
published  weekly  in  Portola,  Plumas 
County,  Califomia. 

Foresthill  Ranger  District:  Auburn 
Journal,  published  daily  in  Auburn, 
Placer  County,  Califomia. 

Nevada  City  Ranger  District:  The 
Union,  published  daily  (except  Sunday) 
in  Grass  Valley,  Nevada  County, 
Califomia. 

Tmckee  Ranger  District:  Sierra  Sun, 
published  weekly  in  Tmckee,  Nevada 
Coimty,  Califomia. 

Newspaper  providing  additional 
notice  of  Tmckee  District  Ranger 
decisions:  Tahoe  World,  published 
weekly  in  Tahoe  City,  Placer  County, 
Califomia. 

Dated:  January  17,  2002. 
Gilbert  J.  Espinoaa, 
Deputy  Regional  Forester. 
(PR  Doc.  02-1714  Filed  1-24-02;  8:45  am) 
■aUNQ  OOOC  3410-11-M 


DEPARTIIENT  OF  AGRICULTURE 


NotllMMt  Oragon  Ftoreats  RMOurce 
Advtaory  CommUlM  (RAC) 

agency:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
Uie  Federal  Advisory  Committees  Act 
(Public  Law  92-463),  the  Northeast 
Oregon  Forests  Resource  Advisory 
Committee  (RAC)  will  meet  on  February 
14-15,  2002  in  John  Day,  Oregon.  The 
purpose  of  the  meetiiiig  is  to  meet  as  a 
Committee  for  die  first  time  and  to 
discuss  the  selection  of  Title  II  projects, 
under  Public  Law  106-393,  H.R  2389, 


the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000,  abo  called  the  "Payments  to 
States"  Act. 

DATES:  The  meeting  vrill  be  held  on 
Febmary  14  from  9:30  a.m.  to  4  p.m. 
and  Febmary  15.  2002  from  8  a.m.  until 
2  p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Juniper  Hall,  at  the  Malheur  National 
Forest  Headquarters  Office  located  at 
431  Patterson  Bridge  Road,  John  Day, 
Oregon. 

FOR  FURTHER  INFORMATKW  CONTACT: 
Bonnie  Wood,  Designated  Federal 
Official,  USDA.  Malheur  National 
Forest,  PO  Box  909,  John  Day,  Oregon 
97845.  Phone:  (541)  575-3100. 
SUPPLEMENTARY  INFORMATION:  This  will 
be  the  first  meeting  of  the  committee, 
and  vrill  focus  on  meeting  other  RAC 
members,  becoming  familiar  with  duties 
and  responsibilities,  selecting  a 
chairperson,  and  reviewing  Title  11 
project  proposals  for  funding  under 
Public  Law  106-393,  H.R.  2389.  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000.  The 
meeting  is  open  to  the  public.  A  public 
input  opportunity  will  be  provided,  and 
individuals  will  have  the  opportunity  to 
address  the  committee  at  that  time. 

Dated:  January  18,  2002. 
William  T.  Supulski  0. 
Ecosystem  Staff  Officer. 
(PR  Doc.  02-1843  Filed  1-24-02;  8:45  am] 
BHJJNQ  CODE  34ie-OK-H 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

ProeurMiMnt  List;  PropoMd  AddMont 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Proposed  additions  to 

Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 

comments  must  be  received  on  or 

E:  Febmary  25,  2002. 

S:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  JeSsrson  Plaza  2,  Suite  10800, 
1421  Jefibrson  Davis  Hi^way, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT:. 
Sheryl  D.  Kennerly  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41 


U.S.C.  47(a)  (2)  and  41  CFR  51-2.3.  Its 
purpose  is  to  provide  interested  persons 
an  opportunity  to  submit  comments  on 
the  possible  impact  of  the  proposed 
actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identffied  in  this 
notice  will  be  required  to  procure  the 
services  listed  below  bom  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  odier  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  vdll  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
services  to  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46— 48c)  in 
coimection  with  the  services  proposed 
for  addition  to  the  Procumnent  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Service 

Janitorial/Custodial.  Environmental 
Protection  Agency /Western  Ecology 
Division,  National  Health  and 
Environmental  Effects  Research 
Laboratory ,Main  Site  and  Research 
Station,  Corvallis.  Oregon. 

NPA:  Williamette  Valley  Rehabilitation 
Center,  Inc.,  Lebanon,  Oregon. 

Government  Agency:  Environmental 
Protection  Agency. 

Service 

Janitorial/Custodial,  VA  Medical  Center, 
Salem  Primary  Care  ClinicSalem, 
Oregon. 

NPA:  The  Garten  Foundation,  Salem,  Oregon. 

Government  Agency:  Portland  Veterans 
Affairs  Medical  Center. 

Service 

Laundry  Service,  Naval  Air  Station.  Patuxenl 

River,  Maryland. 
NPA:  Rappahannock  Goodwill  Industries. 

Inc.,  Fredericksburg,  Virginia. 
Government  Agency:  Department  of  the 

'Navy. 

Service 

Transcription  Services,  Equal  Employment 
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Office,  Federal  Bureau  of  Prisons, 

Washington,  DC. 
NPA:  The  Lighthouse  of  Houston,  Houston, 

Texas. 
Government  Agency:  Federal  Bureau  of 

Prisons.  ! 

Sheiyl  D.  Kennerly, 

Director,  Information  Management. 

IFR  Doc.  02-1885  Filed  1-24-02;  8:45  am] 

BUJNG  COM  6353-41-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLEO 


Procurament  List;  AddHfcMis  and 
DetoUons 

AGENCY:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  deletions  from 

the  Procxuement  List. 

summary:  This  action  adds  to  the 
Prociirement  List  commodities  and 
services  to  be  furnished  by  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities, 
and  deletes  from  the  Procurement  List 
commodities  previously  fiunished  by 
such  agencies. 

EFFECTIVE  DATE:  February  25,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  VIFORMATION:  On 
October  5,  November  9,  November  16, 
November  23  and  November  30,  2001, 
the  Committee  for  Piuchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notices  (66  FR 
51005.  56638.  57703.  58712  and  59778) 
of  proposed  additions  to  and  deletions 
from  the  Procurement  List: 

The  foUowing  comments  pertain  to 
Brush,  Tooth  Brush  Style:  Comments 
were  received  from  the  current 
contractor  for  this  brush.  The  contractor 
indicated  that  it  has  been  providing  the 
brush  to  the  Government  for  over  thirty 
years.  Government  sales  of  the  brush  are 
a  large  minority  of  the  company's  total 
sales  of  the  brush,  allowing  for 
economies  of  scale  in  purchasing  brush 
components  which  could  be  lost  if  the 
brush  were  added  to  the  Procurement 
List  While  Government  sales  of  the 
Ixush  do  not  represent  a  large 
percentage  of  the  company's  total  sales, 
the  contractor  stated  that  losing  the 
Government  contract  forthe  brush 
would  exacerbate  the  losses  t^ 
company  has  suffered  in  the  past  jrear 


because  of  the  economy  and  the 
company's  debt  biuden,  resulting  in 
severe  adverse  impact  on  the  company. 
The  contractor  noted  that  it  has  already 
substantially  reduced  employment  and 
cut  pay  because  of  these  economic 
factors,  and  it  anticipates  further 
employee  terminations  if  the  Committee 
adds  the  brush  to  the  Prociuement  List. 

The  percentage  of  the  contractor's 
current  total  sales,  taking  into  account 
the  losses  of  the  past  year,  which  its 
Government  sales  of  this  brush 
represent  is  less  than  half  the  minimum 
percentage  which  the  Committee 
normally  considers  to  be  likely  to 
constitute  severe  adverse  impact  on  a 
contractor.  Even  taking  into  accoimt  the 
contractor's  long  history  of  dependence 
on  Government  sales  of  this  brush,  and 
the  economies  of  scale  in  purchasing 
materials  which  may  be  lost  because  of 
addition  of  this  brush  to  the 
Procurement  List,  the  Committee  does 
not  believe  that  the  effects  of  the 
addition  rise  to  a  level  which  is  likely 
to  be  severe  adverse  impact  on.this 
contractor. 

The  imemployment  rate  for  people 
with  severe  disabilities  exceeds  sixty- 
five  percent,  well  above  that  for  the 
groups  represented  by  the  contractor's 
employees.  Consequently,  the 
Committee  believes  that  the  creation  of 
jobs  for  people  with  severe  disabilities 
through  addition  of  the  brush  to  the 
Procurement  List  outweighs  the 
possibility  of  job  losses  by  people  who 
might  more  easily  find  replacement 
work. 

The  following  material  pertains  to  all 
of  the  items  being  added  to  the 
Procurement  List. 

Additions 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
quaUfied  nonprofit  agencies  to  provide 
the  commodities  and  services  and 
impact  of  the  additions  on  the  current 
or  most  recent  contractors,  the 
Committee  has  determined  that  the* 
commodities  and  services  listed  below 
are  suitable  for  procurement  by  the 
Federal  Government  under  41  U.S.C. 
46-48C  and  41  CFR  51-2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
commodities  and  services  to  the 
Government. 


2.  The  action  will  not  have  a  severe 
economic  impact  on  current  contractors 
for  the  commodities  and  services. 

3.  The  action  will  residt  in 
authorizing  small  entities  to  furnish  the 
commodities  and  services  to  the 
Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following 
commodities  and  services  are  added  to 
the  Procurement  List: 

Commodity 

Stapler,  7520-00-240-5727. 

Commodity 

Brush,  Tooth  Brush  Style.  7920-0O-900- 
3577. 

Commodity 

Mop,  Twist-Wring  and  Twist-Wring  Head, 
7920-01-448-0218,  7920-01-448-0220. 

Commodity 

Undershirt,  Man's,  Brown,  8420-01-112- 
1472,  8420-01-112-1473,8420-01-112- 
1474,  8420-01-112-1475,8420-01-112- 
1476,  8420-01-112-1477,8420-01-112- 
1478,  8420-01-112-1479 

(Additional  500,000  shirts/increase  from 

1,600,000  to  2,100,000). 

Commodity 

Cleaner,  Tobacco  Pipe,  9920-00-292-9946. 

Service 

Grounds  Maintenance,  Basewide,  Fort  Bragg, 
North  Carolina. 

Service 

Janitorial/Custodial,  Naval  Sea  Systems 
Command  (NAVSEA).  Buildings  22, 28, 
104. 176,  197,  201,  213  and 
214,Washington  Navy  Yard,  DC. 

Service 

Janitorial/Custodial,  Naval  Reserve  Readiness 
Command,  Regional  North  Central, 71 5 
Apollo  Avenue.Minneapolis.  Minnesota. 

Service 

Janitorial/Custodial,  Missouri  Air  National 
Guard,  10800  Lambert  International 
Boulevard,Bridgeton,  Missouri. 

Service 

Janitorial/Custodial,  U.S.  Marshals  Service. 
Will  Rogers  World  Airport.5900  Air 
Cargo  Road.Oklahoma  City,  Oklahoma. 

Service 

Laundry  Service.  At  the  following  locations: 
Naval  Air  Station.  Brunswick,  Maine; 
Naval  Shipyard,  Portsmouth,  New 
Hampshire. 

Service 

Office  Supply  Store,  at  the  following 
locations:  Defense  Supply  Service — 
Washington,  Hoffinan  Building  II, 
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Alexandria,  Virginia;  Defense  Supply 
Service — Washington,Anny  Material 
Command,Alexandria,  Virginia;  Defense 
Supply  Service — 

Washington,Pentagon,Rooms  1E700  and 
3Cl57,Arlington,  Virginia. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  will  not  have  a  severe 
economic  impact  on  future  contractors 
for  the  commodities. 

3.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
commodities  to  the  Government. 

4.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  commodities 
deleted  bom  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  Committee  has 
determined  that  the  commodities  listed 
below  are  no  longer  suitable  for 
prociuement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR 
51-2.4. 

Accordingly,  the  following 
commodities  are  deleted  from  the 
Procurement  List: 

Commodity 

Sheath,  Ax.  8465-01-110-2078. 

Commodity 

Sheath,  Brush  Hook  (Brush),  8465-01-13&- 
4720. 

Commodity 

Tissue,  Facial,  8540-00-900-4891.   - 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-1886  Filed  1-24-02;  8:45  ami 

BUJNQ  CODE  6363-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  NoMc»  of  PubHc  Meeting 
of  the  South  Dakola  Adviaory 
ConHnltlee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the  South 


Dakota  Advisory  Committee  to  the 
Commission  will  convene  at  2  p.m.  and. 
adjotun  at  5  p.m.  on  Friday,  February 
22,  2002,  at  Uie  Holiday  Inn  City  Centre, 
100  VVest  8th  Street,  Sioux  Falls,  South 
Dakota  57104.  The  piupose  of  the 
meeting  is  to  be  briefed  on  current 
projects,  hold  new  member  orientation, 
and  plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact,  John 
Dulles,  Director  of  the  Rocky  Mountain 
Regional  Office.  303-866-1040  (TDD 
303-866-1049).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington,  DC,  January  18,  2002. 
Ivy  L.  Davis, 

Chief,  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-1857  Filed  1-24-02;  8:45  am] 

BILLING  CODE  633S-01-P 


COMMISSION  ON  CIVIL  RIGHTS 

Agenda  and  Notice  of  Public  Meeting 
of  the  California  Advisory  Committee 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights  that  a  meeting  of  the 
California  Advisory  Committee  to  the 
Commission  will  convene  at  10  a.m.  and 
adjourn  at  3  p.m.  on  Wednesday, 
February  13,  2002.  at  the  Crowne  Plaza 
Union  Square  Hotel.  480  Sutter  Street, 
San  Francisco.  California  94108.  The 
piupose  of  the  meeting  is  to  hold  new 
member  orientation  and  plan  futtue 
activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact  Philip 
Montez,  Director  of  the  Western 
Regional  Office.  213-894-3437  (TDD 
213-894-3435).  Hearing-impaired 
persons  who  will  attend  the  meeting 
and  require  the  services  of  a  sign 
language  interpreter  should  contact  the 
Regional  Office  at  least  ten  (10)  working 
days  before  the  scheduled  date  of  the 
meeting. 

The  meeting  will  be  conducted 
pursuant  to  the  provisions  of  the  niles 
and  regulations  of  the  Commission. 


Dated  at  Washington.  DC,  January  17.  2002. 
Ivy  L.  Davis. 

Chief.  Regional  Programs  Coordination  Unit. 
[FR  Doc.  02-1855  Filed  1-24-02;  8:45  am] 
MLLMQ  COOE  633S-01-P 

COMMISSION  ON  aVIL  RIGHTS 

Agenda  and  Notice  of  Pul>lic  Meeting 
of  the  Minneeota  Adviaory  Committeis 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  rules  and 
regulations  of  the  U.S.  Commission  on 
Civil  Rights,  that  a  meeting  of  the 
Minnesota  Advisory  Committee  to  the 
Commission  will  convene  at  1  p.m.  and 
adjourn  at  5  p.m.  on  Tuesday,  February 
12.  2002  at  the  Embassy  Suites  Hotel. 
425  South  7th  Street,  Minneapolis, 
Minnesota  55415.  The  purpose  of  the 
meeting  is  to  discuss  current  events  and 
plan  future  activities. 

Persons  desiring  additional 
information,  or  planning  a  presentation 
to  the  Committee,  should  contact 
Constance  M.  Davis,  Director  of  the 
Midwestern  Regional  Office,  312-353- 
8311  (TDD  312-353-8362).  Hearing- 
impaired  persons  who  will  attend  the 
meeting  and  require  the  services  of  a 
sign  language  interpreter  should  contact 
the  Regional  Office  at  least  ten  (10) 
working  days  before  the  scheduled  date 
of  the  meeting. 

The  meeting  will  be  conducted 
piusuant  to  the  provisions  of  the  rules 
and  regulations  of  the  Commission. 

Dated  at  Washington.  DC  January  18,  2002. 
Ivy  L.  Davis. 

Chief  Regional  Programs  Coordination  Unit. 
(FR  Doc.  02-1856  Filed  1-24-02:  8:45  am) 
MLUNG  CODE  633S-01-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Dodwt  5-2002] 

Foreign-Trade  Zone  61— San  Juan, 
Puerto  Rico  Expaneion  of 
Manufacturing  Authorlty-Subzone  61 G 
IPR  Ptiarmaceutlcals,  Inc.  Plant 
(Pharmaceuticals)  Carolina,  PR 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  IPR  Pharmaceuticals.  Inc.. 
requesting  to  expand  the  scope  of 
manufectviring  authority  under  zone 
procedures  within  Subzone  6lG,  at  the 
IPR  plant  in  Carolina.  Puerto  Rico.  It 
was  formally  filed  on  January  17.  2002. 

Subzone  6lG  was  approved  by  the 
Board  in  1995  at  a  single  site  (2  bldgs./ 
135,552  square  feet,  on  6.78  acres) 
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located  at  Sabana  Gardens  Industrial 
Pari^  Main  Street,  Carolina,  Puerto  Rico, 
with  authority  granted  for  the 
manu&cture  of  a  range  of  hiunan  health 
imxhicts  (Board  Order  787, 60  FR 
63499,  December  11, 1995). 

ire  is  now  proposing  to  expand  the 
scope  of  authority  for  manufacturing 
activity  conducted  imder  FTZ 
procedures  at  Subzone  61 G  to  include 
additional  general  categories  of  inputs 
that  have  recently  been  approved  by  the 
Board  for  other  phanna€»utical  plants. 
They  include  chemically  pure  sugars, 
empty  capsules  for  pharmaceutical  use, 
protein  concentrates,  natural 
magnesium  phosphates  and  carbonates, 
gypsum,  anhydrite  and  plasters, 
petroleum  jeUy,  paraffin  and  waxes, 
sulfuric  add,  oth«r  inorganic  acids  or 
compounds  of  nonmetals,  ammonia, 
zinc  oxide,  titaniiun  oxides,  fluorides, 
chlorates,  sulfetes,  salts  of  oxometallic 
adds,  ractioactive  chemical  dements, 
colloidal  predous  metals,  compounds  of 
rare  earth  metals,  acyclic  hydrocarbons, 
derivatives  of  phenols  or  peroxides, 
acetals  and  hemiacetals,  phosphoric 
esters  and  their  salts,  diazo-compounds, 
glands  for  therapeutic  uses,  wadding, 
gauze  and  bandages,  pharmaceutical 
glaze,  hair  preparations,  lubricating 
preparations,  albumins,  prepared  glues 
and  adhesives,  catalytic  preparations, 
diagnostic  or  laboratory  reagents, 
prepared  binders,  acrylic  and  ethylene 
polymers,  self-adhesive  plates  and 
sheets,  other  artides  of  vulcanized 
rubber,  plastic  cases,  cartons,  boxes, 
printed  books,  lm>chures  and  similar 
printed  matter,  carboys,  bottles,  and 
flasks,  stoppers,  caps,  and  lids, 
aluminum  foil,  tin  plates  and  sheets, 
t^is,  cocks  and  valves,  and  medical 
instruments  and  appliances.  Materials 
souiced  from  abroad  represent  some 
50%-65%  of  finished  product  value. 

Zone  procedures  would  exempt  IPR 
from  Customs  duty  payments  on  foreign 
materials  used  in  production  for  export. 
Some  30-40  percent  of  the  plant's 
shipments  are  exported.  On  domestic 
shipments,  the  company  would  be  able 
to  defer  Diatoms  duty  payments  on 
foreign  materials,  and  to  choose  the 
duty  rate  that  applies  to  finidied 
products  (duty  free — 14.2%)  instead  of 
the  rates  otherwise  applicable  to  the 
fbieign  input  materials  (duty  free — 
20%)(notBd  above).  The  application 
indicates  that  the  savings  £ram  zone 
procedures  would  help  improve  IPR's 
international  competitivenefls. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  desi^iated  examiner  to 
investigrte  the  application  and  report  to 
theBomrd. 


Public  comment  is  invited  from 
interested  parties.  Submissions  (origilial 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1.  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-2Sones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  Wa  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB — 
Suite  4100W,  1401  Constitution  Ave. 
NW.,  Washington,  DC  20230. 

The  dosing  period  for  their  receipt  is 
March  11,  2002.  Rebuttal  comments  in 
response  to  material  submitted  during 
the  foregoing  period  may  be  submitted 
diuing  the  subsequent  5-day  period  (to 
March  18,  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center, 
525  F.D.  Roosevelt  Ave.,  Suite  905,  San 
Juan,  PR  00918. 

Dated:  January  16,  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 

[FR  Doc.  02-1911  Filed  1-24-02;  8:45  am] 
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DEPARTMEKT  OF  COMMERCE 
Inlamatlonal  Trade  Administralion 

[A-588-8S4] 

Cartahi  Tin  MIN  Products  From  Japmn: 
wopw  Of  mnMiion  or  MwngKi 
Circunralanoo*  Rovtaw  of  Iho 
AntidiiinpinQ  Onlor 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  initiation  of  changed 

circumstances  antidumping  duty 

review. 


t:  In  accordance  with  19  CFR 
351.216(b),  Okaya  (U.S.A.),  Inc. 
("Okaya"),  a  U.S.  importer  of  subjed 
merchandise  filed  a  request  for  a 
changed  circumstances  review  of  the 
antidumping  order  on  certain  tin  mill 
products  from  Japan  vnth  rasped  to 
certain  tin-free  steel  as  described  below. 
Weirton  Steel,  the  only  petitioner 
producer  in  the  underlying 
investigation,  filed  a  letter  Mrith  the 
Department  of  Commerce  ("the 
Department")  stating  that  they  do  not 


objed  to  the  exclusion  of  this  produd 
from  the  order.  In  response  to  the 
apparent  lack  of  interest  in  this  produd 
from  the  domratic  industry,  the 
Department  of  Commerce  ("the 
Department")  is  initiating  a  changed 
circiunstances  review  with  resped  to 
this  request  for  all  future  entries  of 
certain  tin-free  steel  as  described  below. 
EFFECTIVE  DATES:  January  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ferrier,  Import  Adnunistration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  l4th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230;  telephone: 
(202)  482-1394. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
dtations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amencbnents 
made  to  the  Tariff  Ad  of  1930,  as 
amended  ("the  Ad"),  by  the  Uruguay 
Round  Agpreements  Ad.  In  addition, 
imless  o^erwise  indicated,  all  dtations 
to  the  Department's  regulations  are  to 
the  regulations  as  codffied  at  19  C.F.R. 
Part  351  (2001). 
SUPPLEMENTARY  information: 

Background 

On  August  28,  2000,  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  certain  tin 
mill  products  from  Japan.  See  Notice  of 
Antidumping  Duty  Order:  Certain  Tin 
Mill  Products  from  Japan  65  FR  52067 
(August  28,  2000).  On  December  3, 
2001,  Okaya,  a  U.S.  importer  requested 
that  the  Department  revoke  in  part  the 
antidumping  duty  order  on  certain  tin 
mill  products  from  Japan.  Okaya  also 
requested  that  the  partial  revocation 
apply  retroactively  for  all  unliquidated 
entries.  Specifically,  the  U.S.  importer 
requested  that  the  Department  revoke 
the  order  with  resped  to  imports 
meeting  the  following  spedfications: 
Steel  coated  with  a  metallic  chromium 
layer  between  100-200  mg/mFD  and  a 
duomium  oxide  layer  between  5-30 
mg/mFD;  chemical  composition  of 
0.05%  maximum  carbon,  0.03% 
maximum  silicon,  0.60%  maximum 
manganese,  0.02%  maximum 
phosphorous,  and  0.02%  maximum 
sulfur;  magnetic  flux  density  ("Br")  of 
10  kg  minimum  and  a  coerdve  finroe 
("He")  of  3.8  Oe  minimum.  The  U.S. 
importer  indicated  that,  based  on  its 
consultations  with  domestic  producers, 
the  domestic  producers  lack  interest  in 
producing  this  specialized  product 

On  January  16,  2002,  Weirton  Steel, 
tiie  only  petitioner  producer  in  the 
underljring  investigation  filed  a  letter 
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stating  that  they  do  not  objed  to  the 
exdiision  of  this  produd  from  the  order. 
Weirton  Steel,  a  domestic  producer  of 
tin  mill  products,  together  with  the 
Independent  Steelworkers  Union  and 
the  United  Steelworkers  of  America, 
AFL-CIO,  were  the  petitioners  in  the 
imderlying  sales  at  less-than-fair-value 
investigation  (see  65  FR  52067).  The 
Department  notes  that  Weirton  Steel  is 
a  producer  of  tin  mill  products,  but 
individually  does  not  account  for 
substantially  all  of  the  production  of  the 
domestic  like  product.  See  Certain  Tin 
Mill  Produrts  From  Japan:  Final  Results 
of  Changed  Circumstances  Review,  66 
FR  52109  (Odober  12,  2001).  However, 
the  Department  has  no  information  on 
the  record  that  the  other  known 
domestic  producers  of  tin  mill  products, 
Bethlehem  Steel  Corp.,  National  Steel 
Corp.,  Midwest  Division,  Ohio  Coatings 
Co.,  U.S.  Steel  Group,  a  Unit  of  USX 
Corp.,  and  USS-Posco  Industries,  Inc., 
have  no  interest  in  maintaining  the 
antidimiping  duty  order  with  resped  to 
certain  tin-fi«e  steel  described  in 
Okaya's  request.  Therefore,  we  are  not 
combining  this  initiation  with  the 
preliminary  determination,  which  is  our 
normal  practice  under  section 
351.221(c)(3)(ii).  This  initiation  will 
accord  all  interested  parties  an 
opportunity  to  address  this  proposed 
exclusion. 

Scope  of  Review 

The  products  covered  by  this 
antidumping  order  are  tin  mill  flat- 
rolled  products  that  are  coated  or  plated 
with  tin,  chromium  or  chromiiun 
oxides.  Flat-rolled  steel  products  coated 
with  tin  are  known  as  tin  plate.  Flat- 
rolled  steel  produds  coated  with 
diromium  or  chromium  oxides  are 
known  as  tin-free  steel  or  electrolytic 
chromium-coated  steel.  The  scope 
includes  all  the  noted  tin  mill  products 
regardless  of  thickness,  width,  form  (in 
coils  or  cut  sheets),  coating  tjrpe 
(electrolytic  or  otherwise),  edge 
(trimmed,  imtrimmed  or  further 
processed;  such  and  scroll  cut),  coating 
thickness,  surface  finish,  temper, 
coating  metal  (tin,  chromium, 
chromiimi  oxide),  reduction  (single-  or 
double-reduced),  and  whether  or  not 
coated  with  a  plastic  material.  All 
products  that  meet  the  written  physical 
description  are  within  the  scope  of  this 
order  imless  specifically  excluded.  The 
following  products,  by  way  of  example, 
are  outside  and/or  specifically  excluded 
from  the  scope  of  this  order: 

-  Single  rrauced  eledrolytically 
chromiiun  coated  steel  with  a  thickness 
0.238  mm  (85  pound  base  box)  (ilO%) 
or  0.251  mm  (90  poimd  base  box) 
(ilO%)  or  0.255  mm  (ilO%)  with  770 


mm  (minimum  width)  (il.588  mm)  by 
900  mm  (maximum  length  if  sheared) 
sheet  size  or  30.6875  inches  (minimum 
width)  (i  1/16  inch)  and  35.4  inches 
(maximum  length  if  sheared)  sheet  size; 
with  type  MR  or  higher  (per  ASTM) 
A623  steel  chemistry;  batch  annealed  at 
T2  1/2  anneal  temper,  with  a  yield 
strength  of  31  to  42  kpsi  (214  to  290 
Mpa);  with  a  tensile  strength  of  43  to  58 
kpsi  (296  to  400  Mpa);  with  a  chrome 
coating  restrided  to  32  to  150  mg/m- 
FD; with  a  chrome  oxide  coating 
restrided  to  6  to  25  mg/m-FD  with  a 
modified  7B  groimd  roll  finish  or 
blasted  roll  finish;  with  roughness 
average  (Ra)  0.10  to  0.35  micrometers, 
measured  with  a  stylus  instrument  with 
a  stylus  radius  of  2  to  5  microns,  a  trace 
length  of  5.6  mm,  and  a  cut-off  of  0.8 
mm,  and  the  measurement  traces  shall 
be  made  perpendicular  to  the  rolling 
direction;  with  an  oil  level  of  0.17  to 
0.37  grams/base  box  as  type  BSO,  or  2.5 
to  5.5  mg/m-FD  as  type  DOS,  or  3.5  to 
6.5  mg/m-FD  as  type  ATBC;  with 
electrical  conductivity  of  static  probe 
voltage  drop  of  0.46  volts  drop 
maximum,  and  with  electrical 
conductivity  degradation  to  0.70  volts 
drop  maximum  after  stoving  (heating  to 
400  degrees  F  for  100  minutes  followed 
by  a  cool  to  room  temperature). 

-  Single  reduced  electrolytically 
chromium— or  tin-coated  steel  in  the 
gauges  of  0.0040  inch  nominal,  0.0045 
inch  nominal,  0.0050  inch  nominal, 
0.0061  inch  nominal  (55  pound  base 
box  weight),  0.0066  inch  nominal  (60 
pound  base  box  weight),  and  0.0072 
inch  nominal  (65  pound  base  box 
weight),  regardless  of  width,  temper, 
finish,  coating  or  other  properties. 

-  Single  reduced  electrolytically 
chromium  coated  steel  in  the  gauge  of 
0.024  inch,  with  widths  of  27.0  inches 
or  31.5  inches,  and  with  T-1  temper 
properties. 

-  Single  reduced  electrolytically 
chromium  coated  steel,  with  a  chemical 
composition  of  0.005%  max  carbon, 
0.030%  max  silicon,  0.25%  max 
manganese,  0.025%  max  phosphorous. 
0.025%  max  sulfur,  0.070%  max 
aluminum,  and  the  balance  iron,  with  a 
metallic  chromivun  layer  of  70-130  mg/ 
mFD,  with  a  chromium  oxide  layer  of  5- 
30  mg/mFD  ,  with  a  tensile  strength  of 
260-440  N/mmFD  ,  with  an  elongation 
of  28-48%,  with  a  hardness  (HR-30T)  of 
40-58,  with  a  surface  roughness  of  0.5- 
1.5  microns  Ra,  with  magnetic 
properties  of  Bm  (KG)IO.O  minimum.  Br 
(KG)  8.0  minimum.  He  (Oe)  2.5-3.8,  and 
MU  1400  minimum,  as  measured  with 

a  Riken  Denshi  DC  magnetic 
charaderistic  measiuing  machine, 
Model  BHU-60. 


-  Bright  finish  tin-coated  sheet  with 

a  thickness  equal  to  or  exceeding  0.0299 
inch,  coated  to  thickness  of  3/4  pound 
(0.000045  inch)  and  1  pound  (0.00006 
inch). 

-  Electrolytically  chromium  coated 
steel  having  ultra  flat  shape  defined  as 
oil  can  maximum  depth  of  5/64  inch 
(2.0  mm)  and  edge  wave  maximum  of  5/ 
64  inch  (2.0  mm)  and  no  wave  to 
penetrate  more  than  2.0  inches  (51.0 
mm)  from  the  strip  edge  and  coilset  or 
curling  requirements  of  average 
maximum  of  5/64  inch  (2.0  mm)  (based 
on  six  readings,  three  across  each  cut 
edge  of  a  24  inches  (61  cm)  long  sample 
with  no  single  reading  exceeding  4/32 
inch  (3.2  mm)  and  no  more  than  two 
readings  at  4/32  inch  (3.2  mm))  and  (for 
85  poimd  base  box  item  only: 
crossbuckle  maximums  of  0.001  inch 
(0.0025  mm)  average  having  no  reading 
above  0.005  inch  (0.127  mm)),  with  a 
camber  maximum  of  1/4  inch  (6.3  mm) 
per  20  feet  (6.1  meters),  capable  of  being 
bent  120  degrees  on  a  0.002  inch  radius 
without  cracking,  with  a  chromium 
coating  weight  of  metallic  chromium  at 
100  mg/m-FD  and  chromium  oxide  of 
10  mg/m-FD,  with  a  chemistry  of  0.13% 
maximum  carbon,  0.60%  maximum 
manganese,  0.15%  maximum  silicon, 
0.20%  maximum  copper,  0.04% 
maximum  phosphorous,  0.05% 
maximum  sulfur,  and  0.20%  maximum 
aluminum,  with  a  siuface  finish  of 
Stone  Finish  7C,  with  a  DGS-A  oil  at  an 
aim  level  of  2  mg/square  meter,  with  not 
more  than  15  inclusions/foreign  matter 
in  15  feet  (4.6  meters)  (with  inclusions 
not  to  exceed  1/32  inch  (0.8  tarn)  in 
width  and  3/64  inch  (1.2  mm)  in 
length),  with  thickness/temper 
combinations  of  either  60  pound  base 
box  (0.0066  inch)  double  reduced 
CADR8  temper  in  widths  of  25.00 
inches,  27.00  inches,  27.50  inches, 
28.00  inches,  28.25  inches.  28.50 
inches,  29.50  inches,  29.75  inches, 
30.25  inches,  31.00  inches,  32.75 
inches,  33.75  inches,  35.75  inches, 
36.25  inches,  39.00  inches,  or  43.00 
inches,  or  85  poimd  base  box  (0.0094 
inch)  single  reduced  CAT4  temper  in 
widths  of  25.00  inches,  27.00  inches, 
28.00  inches,  30.00  inches,  33.00 
inches,  33.75  inches,  35.75  inches, 
36.25  inches,  or  43.00  inches,  with 
width  tolerance  of  1 1/8  inch,  with  a 
thickness  tolerance  of  lO.OOOS  inch,  with 
a  maximum  coil  weight  of  20,000 
pounds  (9071.0  kg),  with  a  minimum 
coil  weight  of  18,000  poimds  (8164.8  kg) 
with  a  coil  inside  diameter  of  16  inches 
(40.64  cm)  with  a  steel  core,  with  a  coil 
maximum  outside  diameter  of  59.5 
inches  (151.13  cm),  with  a  maximum  of 
one  weld  (identified  with  a  paper  flag) 
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per  coil,  with  a  sxir&ce  free  of  scratches, 
holes,  and  rust. 

-  Electrolytically  tin  coated  steel 
having  differential  coating  with  1.00 
pound^base  box  equivalent  on  the  heavy 
side,  with  varied  coating  equivalents  in 
the  lighter  side  (detailed  below),  with  a 
continuous  cast  steel  chemistry  of  type 
MR,  with  a  surface  finish  of  type  7B  or 
7C,  with  a  surface  passivation  of  0.7  mg/ 
square  foot  of  chromium  applied  as  a 
cathodic  dichromate  treatment,  with 
coil  form  having  restricted  oil  film 
weights  of  0.3-0.4  grams/base  box  of 
type  DOS-A  oil,  coil  inside  diameter 
ranging  from  15.5  to  17  inches,  coil 
outside  diameter  of  a  maximum  64 
inches,  with  a  m^xinniTn  coil  weight  of 
25,000  pounds,  and  with  temper/ 
coating/dimension  combinations  of:  (1) 
CAT  4  temper,  1.00/.050  pound/base 
box  coating,  70  pound/base  box  (0.0077 
inch)  thickness,  and  33.1875  inch 
ordered  width;  or  (2)  CAT5  temper, 
1.00/OTSO  pound/base  box  coating,  75 
pound/base  box  (0.0082  inch)  thickness, 
and  34.9375  inch  or  34.1875  inch 
OTdered  width;  or  (3)  CATS  temper, 
1.00/0.50  pound/base  box  coating,  107 
pound/base  box  (0.0118  inch)  thickness, 
and  30.5625  inch  or  35.5625  inch 
ordered  wridth;  or  (4)  CADR8  temper, 
1.00/0.50  pound/base  box  coating,  85 
poimd/base  box  (0.0093  inch)  thickness, 
and  35.5625  inch  ordered  width;  or  (5) ' 
CADR8  temper,  1.00/0.25  pound/base 
box  coating,  60  pound/base  box  (0.0066 
inch)  thickness,  and  35.9375  inch 
ordered  width;  or  (6)  CADR8  temper, 
1.00/0.25  pound/base  box  coating,  70 
pound/base  box  (0.0077  inch)  thickness, 
and  32.9375  inch,  33.125  inch,  or 
35.1875  inch  ordered  width. 

-  Electrolytically  tin  coated  steel 
having  differential  coating  with  1.00 
pound/base  box  equivalent  on  the  heavy 
side,  with  varied  coating  equivalents  on 
the  lighter  side  (detailed  below),  with  a 
continuous  cast  steel  chemistry  of  type 
MR,  with  a  surface  finish  of  type  7B  or 
7C,  with  a  surface  passivation  of  0.5  mg/ 
square  foot  of  chromium  applied  as  a 
cathodic  dichromate  treatment,  with 
ultra  flat  scroll  cut  sheet  form,  with  CAT 
5  temper  with  1.00/0.10  pound/base  box 
coating,  with  a  lithograph  logo  printed 
in  a  uniform  pattern  on  the  0.10  poimd 
coating  side  with  a  clear  protective  coat, 
with  both  sides  waxed  to  a  level  of  15- 
20  mg/216  sq.  in.,  with  ordered 
dimension  combinations  of  (1)  75 
poimd/base  box  (0.0082  inch)  thickness 
and  34.9375  inch  x  31.748  inch  scroll 
cut  dimensions;  or  (2)  75  poimd/base 
box  (0.0082  inch)  thickness  and  34.1875 
inch  X  29.076  inch  scroll  cut 
dimensions;  or  (3)  107  pound/base  box 
(0.0118  inch)  thickness  and  30.5625 
inch  X  34.125  inch  scroll  cut  dimension. 


The  merchandise  subject  to  this  order 
is  classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS"),  under  HTSUS  subheadings 
7210.11.0000,  7210.12.0000, 
7210.50.0000,  7212.10.0000,  and 
7212.50.0000  if  of  non-alloy  steel  and 
under  HTSUS  subheadings 
7225.99.0090,  and  7226.99.0000  if  of 
alloy  steel.  Although  the  subheadings 
are  provided  for  convenience  and 
Customs  purposes,  our  written 
description  of  the  scope  of  this  review 
is  dispositive. 

Initiation  of  Changed  Circumstances 
Antidumping  Duty  Administrative 
Review 

Pursuant  to  sections  751(d)(1)  of  the 
Act,  the  Department  may  revoke  an 
antidiunping  or  coimtervailing  duty 
order,  in  whole  or  in  part,  based  on  a 
review  imder  section  751(b)  of  the  Act 
(i.e.,  a  changed  circumstances  review). 
Section  751(b)(1)  of  the  Act  requires  a 
changed  circumstances  review  to  be 
conducted  upon  receipt  of  a  request 
which  shows  changed  circumstances 
sufficient  to  warrant  a  review.  Section 
351.222(g)  of  the  Department's 
regulations  provides  that  the 
Department  will  conduct  a  changed 
circumstances  administrative  review 
under  19  CFR  351.216,  and  may  revoke 
an  order  (in  whole  or  in  part),  if  it 
determines  that  (i)  producers  accoimting 
for  substantially  all  of  the  production  of 
the  domestic  like  product  to  which  the 
order  pertains  have  expressed  a  lack  of 
interest  in  the  relief  provided  by  the 
order,  in  whole  or  in  part,  or  (ii)  if  other 
changed  circumstances  sufficient  to 
warrant  revocation  exist.  To  the 
Department's  knowledge  the  following 
are  U.S.  producers  of  tin  mill  products: 
Bethlehem  Steel  Corp.,  National  Steel 
Corp.,  Midwest  Division,  Ohio  Coatings 
Co.,  U.S.  Steel  Group,  a  Unit  of  USX 
Corp.,  and  USS-Posce  Industries,  Inc. 
Based  upon  Weirton's  statement  of  no 
interest  and  the  silence  of  other 
domestic  producers,  we  believe  there  is 
information  sufficient  to  warrant 
initiation  of  this  changed  circumstances 
review. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  preliminary 
results  of  changed  circumstances 
review,  in  accordance  with  19  CFR 
351.221(c)(3)(i),  which  will  set  forth  the 
factual  and  legal  conclusions  upon 
which  our  preliminary  results  are  based, 
and  a  description  of  any  action 
proposed  based  on  those  results. 
Interested  parties  may  submit  comments 
for  consideration  in  the  Department's 
preliminary  results  not  later  than  20 
days  after  publication  of  this  notice. 
Responses  to  those  comments  may  be 


submitted  not  later  than  10  days 
following  submission  of  the  comments. 
All  written  comments  must  be 
submitted  in  accordance  with  19  CFR 
351.303,  and  must  be  served  on  all 
interested  parties  on  the  Department's 
service  list  in  accordance  with  19  CFR 
351.303.  The  Department  will  also  issue 
its  final  results  of  review  within  270 
days  after  the  date  on  which  the 
changed  circiunstances  review  is 
initiated,  in  accordance  with  19  CFR 
351.216(e),  and  will  publish  these 
results  in  the  Federal  Register.  While 
the  changed  circumstances  review  is 
underway,  the  current  requirement  for  a 
cash  deposit  of  estimated  antidiunping 
duties  on  all  subject  merchandise, 
including  the  merchandise  that  is  the 
subject  of  this  changed  circumstances 
review,  will  continue  unless  and  imtil  it 
is  modified  pursuant  to  the  final  results 
of  this  changed  circumstances  review  or 
other  administrative  review. 

This  notice  is  in  accordance  with 
sections  751(b)(1)  and  7'77(i){l)  of  the 
Act  and  19  CFR  351.216  and  351.222. 

Dated:  January  17,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  02-1910  Filed  1-24-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

ftational  Oceanic  and  Atmospheric 
Administration 

p.D.  011702C] 

Endangered  and  Threatened  Species; 
Take  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conmierce. 

ACTION:  Notice  of  availability  and 

request  for  comments. 

SUMMARY:  Notice  is  hereby  given  that 
theStateof  Washington  through  ^ 

Washington  State  Department  of 
Transportation  (WSDOT),  King,  Pierce, 
Snohomish,  Clallam,  Kitsap,  Mason, 
and  Thiu-ston  Counties,  and  the  Cities  of 
Bellevue,  Bremerton,  Burien,  Covington, 
Edgewood,  Everett,  Keiunore,  Kent, 
Lake  Forest  Park,  Lakewood,  Maple 
Valley,  Newcastle,  Renton,  Sammamish, 
Shoreline,  Tacoma,  and  University 
Place  have  jointiy  submitted  a  Routine 
Road  Maintenance  Program  (RMP) 
pursuant  to  protective  regulations      ** 
promulgated  imder  the  ESA.  The  RMP 
would  affect  12  Evolutionarily 
Significant  Units  (ESUs)  of  threatened 
salmonids  identified  in  the 
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SUPPLEMENTARY  INFORMATION.  This 
document  serves  to  notify  the  public  of 
the  availability  of  the  RMP  for  review 
and  comment  before  a  final  approval  or 
disapproval  is  made  by  NMFS. 
DATES:  Written  comments  on  the  draft 
RMP  must  be  received  at  the 
appropriate  address  or  fax  niunber  (see 
ADDRESSES)  no  later  than  5  p.m.  Pacific 
Standard  Time  on  February  25,  2002. 
ADDRESSES:  Written  comments  shoiUd 
be  sent  to  Laiira  Hamilton,  Habitat 
Conservation  Division,  National  Marine 
Fisheries  Service,  510  Desmond  Drive, 
Suite  103,  Lacey,  Washington  98503. 
Coaunents  may  also  be  faxed  to  360- 
753-9517.  Copies  of  the  entire  RMP  are 
available  on  the  Internet  at  http:// 
www.metrokc.gov/roadcon/bmp/ 
pd^guide.htm,  or  from  the  address 
posted  on  that  site.  Comments  will  not 
be  accepted  if  submitted  via  email  or  the 
Internet. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Hamilton  at  phone  number  360- 
753-5820,  or  e-mail: 
Laura.Hamilton@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  relevant  to  the  following  12 
threatened  salmonid  ESUs:  Puget 
Sotmd,  Lower  Columbia  River,  Upper 
Willamette  River,  Snake  River  spring/ 
stunmer,  Snake  River  fall  chinook 
salmon  {Oncorhynchus  tshawytscha); 
Hood  Canal  summer-run  and  Columbia 
River  chum  salmon  (O.  Keta);  Ozette 
Lake  sockeye  salmon  (O.  Nerka),  and; 
Snake  River  Basin,  Lower  Columbia 
River,  Upper  Willamette  River,  and 
Middle  Columbia  River  steelhead  (O. 
mykiss). 

Background 

WSDOT  and  the  counties  and  cities 
named  above,  submitted  the  RMP  for 
routine  road  maintenance  activities  that 
might  affect  certain  salmonid  ESUs 
listed  as  threatened  in  Washington 
State.  The  RMP  was  designed  so  that 
routine  road  maintenance  activities 
would  be  protective  of  salmonids  and 
their  habitat. 

In  Part  1,  the  RMP  describes  the 
program  frmnework  including  the  10 
program  elements  that  comprise  the 
program  (Regional  Forum,  Program 
Review,  Best  Management  Practices 
(BMPs)  and  Conservation  Outcomes 
(element  3),  Training,  Compliance 
Monitoring.  Research.  Adaptive 
Management,  Emergency  Response, 
Biolc^q^  Data  Collection,  and 
Reporting).  In  Part  2,  the  RMP  elaborates 
on  element  3.  the  BMPs,  in  much  greater 
detail  and  provides  detailed  instructions 
to  crews,  supervisors,  environmental 
support  staff,  design  persoimel  and 
managers.  Part  3  describes  a  process  by 


which  additional  coimties,  cities,  and 
ports  in  Washington  State  may  develop 
routine  road  maintenance  programs  by 
adopting  RMP  parts  1  and  2,  and  then 
submit  their  RMP  to  NMFS  for  review, 
public  comment,  and  approval  or 
disapproval. 

The  RMP  defines  what  activities  are 
routine  road  maintenance.  These  consist 
of  maintenance  activities  that  are 
conducted  on  currentiy  serviceable 
structures,  facilities,  and  equipment, 
involve  no  expansion  of  or  change  in 
use,  and  do  not  result  in  significant 
negative  hydrological  impact. 

Finally,  the  RMP  includes  a  biological 
review  of  the  RMP  prepared  by  WSDOT 
and  the  other  entities  named  above.  The 
biological  review  analyzes  the  effects  of 
the  RMP  on  listed  salmonids  and  their 
habitat  statewide.  The  biological  review 
concludes  that  the  identified  routine 
road  maintenance  activities  conducted 
throughout  Washington  State  under  the 
RMP  will  not  impair  properly 
functioning  habitat,  nor  appreciably 
reduce  the  functioning  of  already 
impaired  habitat,  nor  retard  the  long- 
term  progress  of  impaired  habitat 
toward  PFC.  Approval  or  disapproval  of 
the  RMP  will  depend  on  NMFS' 
findings  after  public  review  and 
comment. 

As  specified  in  the  July  10,  2000,  ESA 
4(d)  rule  for  salmon  and  steelhead  (65 
FR  42422),  NMFS  may  approve  a 
routine  road  maintenance  program  of 
any  state,  city,  county,  or  port,  provided 
that  NMFS  finds  the  activities  to  be 
consistent  with  the  conservation  of 
listed  salmonids'  habitat  by  contributing 
to  the  attaiiunent  and  maintenance  of 
properly  functioning  condition.  Prior  to 
final  approval  of  a  routine  road 
maintenance  program,  NMFS  must 
publish  notification  in  the  Federal 
Register  annoimcing  the  program's 
availability  for  public  review  and 
comment. 

Authority 

Under  section  4  of  the  ESA,  the 
Secretary  of  Commerce  is  required  to 
adopt  such  regulations  as  he  deems 
necessary  and  advisable  for  the 
conservation  of  species  listed  as 
threatened.  The  ESA  salmon  and 
steelhead  4(d)  rule  (65  FR  42422,  July 
10,  2000)  specifies  categories  of 
activities  that  contribute  to  the 
conservation  of  listed  salmonids  and 
sets  out  the  criteria  for  such  activities. 
The  rule  further  provides  that  the 
prohibitions  of  paragraph  (a)  of  the  rule 
do  not  apply  to  activities  associated 
with  routine  road  maintenance  provided 
that  a  state  or  local  program  has  been 
approved  by  NMFS  to  be  in  accordance 


with  the  salmon  and  steelhead  4(d)  rule 
(65  FR  42422.  July  10,  2000). 

Dated:  fanuary  18,  2002. 
PhU  WUIiams, 

Acting  Chief,  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  02-1873  Filed  1-24-02;  8:45  am) 
BMJJMG  COOS  3510-22-S 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.011402H] 

Gulf  of  Mexico  Fishery  Management 
Council;  Putillc  Meetings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 
Management  Council  will  convene  a 
'  public  meeting  of  the  Socioeconomic 
Panel  (SEP). 

DATES:  A  meeting  of  the  SEP  will  be 
held  beginning  at  8:30  a.m.  on 
Thursday,  February  7,  2002.  and  will 
conclude  at  4  p.m.  on  Friday,  February 
8,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Tampa  Airport  Hilton  Hotel,  2225 
Lois  Avenue,  Tampa,  FL  33607; 
telephone:  813-877-6688. 
FOR  FURTHER  INFORMATION  CONTACT: 
Antonio  B.  Lamberte,  Economist,  Gulf  of 
Mexico  Fishery  Management  Council, 
3018  U.S.  Highway  301  North.  Suite 
1000,  Tampa,  FL  33619;  telephone:  813- 
228-2815. 

SUPPLEMENTARY  INFORMATION:  The  SEP 
Will  meet  to  review  a  regulatory 
amendment  on  rebuilding  the  red 
grouper  stock  and  to  review  a  study  of 
the  charter  and  party  boat  fishing 
industry  of  Alabama,  Mississippi, 
Louisiana,  and  Texas.  The  SEP  will  also 
discuss  bioeconomic  modeling  as  an 
approach  to  future  economic 
assessments. 

A  report  will  be  prepared  by  the  SEP 
containing  their  conclusions  and 
recommendations.  This  report  will  be 
presented  for  review  to  the  Council's 
Reef  Fish  Advisory  Panel  and  Standing 
and  Special  Reef  Fish  Scientific  and 
Statistical  Committee  at  meetings  to  be 
held  on  the  week  of  February  25th, 
2002.  Also,  the  SEP  report  will  be 
presented  to  the  Coimcil  at  its  meeting 
on  the  week  of  March  11th.  2002  in 
Mobile,  AL. 
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Composing  the  SEP  membership  are 
economists,  sociologists,  and 
anthropologists  from  various 
universities  and  state  fishery  agencies 
throughout  the  Gulf.  They  advise  the 
Coimcil  on  the  social  and  economic 
implications  of  certain  fishery 
management  measures. 

A  copy  of  the  agenda  can  be  obtained 
by  calling  813-228-2815. 

Although  other  non-emergency  issues 
not  on  the  agendas  may  come  before  the 
SEP  for  discussion,  in  accordance  with 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  SEP  will  be  restricted  to 
those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

The  meeting  is  open  to  the  public  and 
is  physically  accessible  to  people  with 
disabilities.  Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
by  January  31,  2002. 

Dated r  January  22.  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  02-1897  Filed  1-24-02;  8:45  am] 
MUJNC  COM  3S1»-22-S 


OEPARTMEKT  OF  COMMERCE 

National  Ocaanic  and  Atmospheric 
Adnilnlatration 


[LD.011102F] 


Nuflli  Pacific  Fishery  ManaQsment 
Council;  PulHic  Meeting;  Correction 

agency:  National  Marine  Fisheries 

Service  (NMFS],  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  correction  of  a  public 

meeting  notice. 

SUMMARY:  The  North  Pacific  Fishery 

Management  Council's  (Council) 

Essential  Fish  Habitat  (EFH)  Committee 

will  meet  in  Juneau,  AK. 

DATES:  The  meeting  will  be  held  on 

January  29-30,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 

the  National  Marine  Fisheries  Service 

Office,  709  W.  9th  Street,  4th  Floor, 

Juneau,  AK. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 


4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cathy  Coon,  North  Pacific  Fishery 
Management  Council;  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
original  notice  published  in  the  Federal 
Register  on  January  16,  2002  (67  FR 
2198).  This  notice  serves  as  a  correction 
to  the  address  of  the  meeting.  The 
original  notice  stated  that  the  meeting 
would  be  held  at  the  Alaska  Fisheries 
Science  Center  in  Seattle,  WA. 

All  other  previously-published 
information  remains  the  same. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  einergency  action  uinder 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Helen  Allen, 
907-271-2809,  at  least  5  working  days 
prior  to  the  meeting  date. 

Dated:  January  22.  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,National  Marine  Fisheries  Service. 
(FR  Doc.  02-1896  Filed  1-24-02;  8:45  am] 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[0MB  Control  No.  9000-0153] 

Federal  Acquisition  Regulation; 
SutHnission  for  0MB  Review;  0MB 
Circular  A-11 9 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  0MB  clearance  (9000-0153). 


SUMMARY:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  ciurently  approved 
information  collection  requirement 
concerning  OMB  Circular  A-119.  A 
request  for  public  comments  was 
published  at  66  FR  58493,  November  21, 
2001.  No  comments  were  received. 

Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  acciirate,  and  based  on 
valid  assumptions  and  methodology; 
Ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 

DATES:  Submit  comments  on  or  before 
February  25,  2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Streets,  NW., 
Room  4035,  Washington,  DC  20405. 

FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Klein,  Acquisition  Policy 
Division.  GSA  (202)  501-3775. 

SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

On  February  19, 1998,  a  revised  OMB 
Circular  A-119,  "Federal  Participation 
in  the  Development  and  Use  of 
Voluntary  Consensus  Standards  and  in 
Conformity  Assessment  Activities,"  was 
published  in  the  Federal  Register  at  63 
FR  8545,  February  19. 1998.  FAR 
Subparts  11.1  and  11.2  were  revised  and 
a  solicitation  provision  was  added  at 
52.211-7.  Alternatives  to  Govenmient- 
Unique  Standards,  to  implement  the 
requirements  of  the  revised  OMB 
dicular.  If  an  alternative  standard  is 
proposed,  the  offeror  must  furnish  data 
and/or  information  regarding  the 
alternative  in  sufficient  detail  for  the 
Government  to  determine  if  it  meets  the 
Government's  requirements. 
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B.  Annual  Reporting  Burden 

Respondents:  100. 

Responses  Per  Respondent:!. 

Total  Responses:  100. 

Hours  Per  Response:  1 . 

Total  Burden  Hours:  100. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration.  FAR  Secretariat  (MVP). 
Room  4035, 1800  F  Street,  NW., 
Washington,  DC  20405.  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0153,  OMB  Circular  A-119.  in  all 
correspondence. 

Dated:  January  18,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-1912  Filed  1-24-02;  8:45  am) 
BILLING  CODE  6820-»-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[OMB  Control  No.  9000-0043] 

Federal  AcquiaKion  Regulation; 
SulMniaaion  for  OMB  Review;  Dalivary 
Scheduiea 

AGENCIES:  Department  of  Defense  (DOD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Notice  of  request  for  public 
comments  regarding  an  extension  to  an 
existing  OMB  clearance. 

summary:  Under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Federal 
Acquisition  Regulation  (FAR) 
Secretariat  has  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  a 
request  to  review  and  approve  an 
extension  of  a  currently  approved 
information  collection  requirement 
concerning  delivery  schedules.  A 
request  for  public  comments  was 
published  at  66  FR  58454,  November  21. 
2001.  No  comments  were  received. 
Public  comments  are  particularly 
invited  on:  Whether  this  collection  of 
information  is  necessary  for  the  proper 
'  performance  of  functions  of  the  FAR, 
and  whether  it  will  have  practical 
utility;  whether  our  estimate  of  the 
public  burden  of  this  collection  of 
information  is  accurate,  and  based  on 
valid  assumptions  and  methodology; 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  ways  in  which  we  can 


minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  through  the  use  of  appropriate 
technological  collection  techniques  or 
other  forms  of  information  technology. 
DATES:  Submit  comments  on  or  before 
February  25,-2002. 

ADDRESSES:  Submit  comments  regarding 
this  burden  estimate  or  any  other  aspect 
of  this  collection  of  information, 
including  suggestions  for  reducing  this 
burden  to:  FAR  Desk  Officer,  OMB, 
Room  10102,  NEOB,  Washington,  DC 
20503,  and  a  copy  to  the  General 
Services  Administration,  FAR 
Secretariat  (MVP),  1800  F  Street,  NW., 
Room  4035,  Washington,  DC  20405. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ralph  DeStefano,  Acquisition  Policy 
Division,  GSA  (202)  501-1758. 
SUPPLEMENTARY  INFORMATION: 

A.  Purpose 

The  time  of  delivery  or  performance 
is  an  essential  contract  element  and 
must  be  clearly  stated  in  solicitations 
and  contracts.  The  contracting  officer 
may  set  forth  a  required  delivery 
schedule  or  may  allow  an  offeror  to 
propose  an  alternate  delivery  schedule. 
The  information  is  needed  to  assiue 
supplies  or  services  are  obtained  in  a 
timely  manner. 

B.  Annual  Reporting  Burden 

flespont/ente:  3,440. 

Responses  Per  Respondent:  5. 

Total  Responses:  17,200. 

Hours  Per  Response:  .167. 

Total  Burden  Hours:  2,872. 

Obtaining  Copies  of  Proposals: 
Requester  may  obtain  a  copy  of  the 
proposal  from  the  General  Services 
Administration,  FAR  Secretariat  (MVP), 
1800  F  Street,  NW.,  Room  4035, 
Washington,  DC  20405,  telephone  (202) 
501-4755.  Please  cite  OMB  Control  No. 
9000-0043,  Delivery  Schedules,  in  all 
correspondence. 

Dated:  January  18,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 
[FR  Doc.  02-1913  Filed  1-24-02;  8:45  am] 
BRXMQ  COOC  SKO-EP-P 


DEPARTMENT  OF  DEFENSE 
UnHonnad  Sarvlcaa  Univanilty  of  the 


Sunahina  Act;  Maating  Nolica 

AGENCY  HOLDING  THE  meeting: 

Uniformed  Services  Univwsity  of  the 
Health  Sciences. 
TIME  AND  DATE:  10  a.m.  to  4  p.m.. 
February  27,  2002. 


PLACE:  Uniformed  Services  University 
of  the  Health  Sciences,  Board  of  Regents 
Conference  Room  (D3001),  4301  Jones 
Bridge  Road,  Bethesda,  MD  20814-4799. 
STATUS:  Open — imder  "Government  in 
the  Sunshine  Act"  (5  U.S.C.  552b(e)(3)). 
MATTERS  TO  BE  CONSIDERED: 

10  a.m.  Meeting — Board  of  Regents 

(1)  Approval  of  Minutes — November  14, 
2001 

(2)  Faculty  Matters 

(3)  Departmental  Reports 

(4)  Financial  Report 

(5)  Report— President,  USUHS 

(6)  Report — Dean,  School  of  Medicine 

(7)  Report — Dean,  Graduate  School  of 
Nursing 

(8)  Comments — Chairman,  Board  of 
Regents 

(9)  New  Business 

CONTACT  PERSON  FOR  MORE  MFORMATKNI: 
Mr.  Bobby  D.  Anderson,  Executive 
Secretary,  Board  of  Regents,  (301)  295- 
3116. 

Dated:  January  18,  2002. 
Linda  Bynum. 

OSD  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[FR  Doc.  02-1951  Filed  1-22-02;  4:37  pm] 
BILLING  CODE  S001-0S-M 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Adviaory  Board,  Paducah 

agency:  Department  of  Energy  (DOE).  • 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  This  notice  aimounces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Paducah.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463,  86  Stat.  770)  requires  that 
public  notice  of  these  meetings  be 
announced  in  the  Federal  Register. 
DATE:  Thursday.  February  21.  2002.  5:30 
p.m.-9:30  p.m. 

ADDRESSES:  111  Memorial  Drive. . 
Barkley  Centre,  Paducah,  Kentucky. 
FOR  FURTHER  INFORMATION  CONTACT:  W. 
Don  Seaborg,  Deputy  Designated 
Federal  Officer,  Department  of  Energy 
Paducah  Site  Office,  Post  Office  Box 
1410,  MS-103,  Paducah,  Kentucky 
42001,  (270)  441-6806. 
SUPPLEMENTARY  MFORMATKM: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration  and  waste 
management  activities. 

Tentative  Agenda 

5:30  pjn. — Informal  Discussion 
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6  p.m. — Call  to  Order;  Approve  Minutes 
6:10  p.m. — DDFO's  Comments;  Board 

Response;  Public  Comments 

7  p.m. — Presentations  I 
8:30  p.m. — Task  Force  and    ' 

Subcommittee  Reports;  Board 

Response;  Public  Comments 
9  p.m. — Administrative  Issues 
9:30  p.m. — ^Adjourn 

Copies  of  the  final  agenda  will  be 
available  at  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Pat  J.  Halsey  aJ  the  address  or  by 
telephone  at  1-800-382-6938,  #5. 
Requests  must  be  received  five  days 
prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
-fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  as  the  first 
item  of  the  meeting  agenda. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington.  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Department  of  Energy's 
Environmental  Information  Center  and 
Reading  Room  at  115  Memorial  Drive. 
Barkley  Centre,  Paducah,  Kentucky 
between  8  a.m.  and  5  p.m.  on  Monday 
thru  Friday  or  by  writing  to  Pat  J. 
Halsey,  Department  of  Energy  Paducah 
Site  Office.  Post  Office  Box  1410,  MS- 
103,  Paducah,  Kentucky  42001  or  by 
calling  her  at  1-800-382-6938.  #5. 

Issued  at  Washington.  EX]  on  [anuary  21, 
2002. 

Rachel  M.  Samuel. 

Deputy  Advisory  Committee  Maaagement 
Officer. 
(ER  Doc.  02-1853  Filed  1-24-02:  8:45  am) 

BHJJNG  CODE  S4S0-01-P 


DEPARTMENT  OF  ENERGY 

International  Energy  Agency  Meeting 

agency:  Department  of  Energy. 
ACTION:  Notice  of  meeting. 

SUMMARY:  A  meeting  involving  members 
of  the  Industry  Advisory  Board  (LAB)  to 
the  International  Energy  Agency  (lEA) 
in  connection  with  a  meeting  of  the 


lEA's  Emergency  Response  Exercise  2 
Design  Group  will  be  held  on  February 
1,  2002.  at  the  headquarters  of  the  lEA 
in  Paris,  France. 

FOR  FURTHER  INFORMATION  CONTACT: 
Samuel  M.  Bradley.  Assistant  General 
Counsel  for  International  and  National 
Security  Programs,  Department  of 
Energy,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585,  202-586- 
6738. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  section  252(c){l)(A){i) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(i))  (EPCA), 
the  foUovdng  notice  of  meeting  is 
provided: 

A  meeting  involving  members  of  the 
Industry  Advisory  Board  (lAB)  to  the 
International  Energy  Agency  (lEA)  in 
connection  with  a  meeting  of  the  lEA's 
Emergency  Response  Exercise  2  (ERE  2) 
Design  Group  will  be  held  at  the 
headquarters  of  the  lEA,  9,  rue  de  la 
Federation,  Paris,  France,  on  February  1, 
2002,  beginning  at  approximately  9:15 
a.m.  The  piu-pose  of  this  notice  is  to 
permit  attendance  by  representatives  of 
U.S.  company  members  of  the  LAB  at  the 
ERE  2  Design  Group  meeting.  The 
purpose  of  this  meeting  is  to  develop 
scenarios  for  an  oil  supply  disruption 
simulation  exercise  in  connection  with 
the  lEA's  Standing  Group  on  Emergency 
Questions  (SEQ),  which  is  scheduled  to 
be  held  at  the  lEA  between  March  12- 
14,  2002. 

The  Agenda  for  the  meeting  is  imder 
the  control  of  the  SEQ.  It  is  expected 
that  the  SEQ  will  adopt  the  following 
Agenda: 

Introductioiis 

1.  Introductions  by  the  Chair. 

2.  Introduction  by  OME  [lEA 
Secretariat  Oil  Markets  and 
Emergency  Preparedness  staff]: 
Background  and  Objectives  of  lEA 
Objectives  of  Emergency  Response 
Exercises. 

3.  Presentation  of  goals  and  objectives 
of  the  ERE  2  Simulation  Exercise 

Scenario  Building:  Oil  Disruption 
Scenarios  in  the  Wake  of  September  11, 
2001. 

4.  Presentation  on  Scenario  Building 
and  Risk  Assessments. 

5.  Discussion  on  Scenario  Building  for 
the  ERE  2  Simulation  Exercise. 

Design  Group  Meeting  on  ERE  2 
Training  and  Simulation  Exercise 

6.  Discussion  led  by  the  Chair. 
Points  for  Discussion  include: 

•  Approve  the  half-day  training 
agenda  for  distribution  to  the  SEQ. 


•  Approve  goals  and  objectives  for 
scenario  building  for  the  Simulation 
Exercise. 

•  Approve  agenda  for  the  Simulation 
Exercise. 

•  Discussion  on  operational  issues. 

•  Briefing  on  the  outcome  of  the 
December  12.  2001,  SEQ/SLT  [Standing 

.Group  on  Long-Term  Cooperation]  Inter- 
fuels  Workshop. 

7.  C&airman's  Conclusion. 

As  provided  in  section  252(c)(l)(A)(ii) 
of  the  Energy  Policy  and  Conservation 
Act  (42  U.S.C.  6272(c)(l)(A)(ii)),  this 
meeting  is  open  only  to  representatives 
of  members  of  the  LAB  and  their 
coimsel,  representatives  of  members  of 
the  SEQ,  representatives  of  the 
Departments  of  Energy.  Justice,  and 
State,  the  Federal  Trade  Commission, 
the  General  Accounting  Office, 
Committees  of  Congress,  the  lEA,  and 
the  European  Commission,  and  invitees 
of  the  LAB.  the  SEQ,  or  the  lEA. 

Issued  in  Washington,  DC,  January  22, 
2002. 

Lee  Liberman  Otis, 
General  Counsel. 
[FR  Doc.  02-1979  Filed  1-24-02;  8:45  am) 

HLUNG  CODE  64S0-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01 -415-^100] 

East  Tennessee  Natural  Gas  Company; 
Notice  Of  Site  VIstt 

January  18,  2002. 

Between  January  28  and  31,  2002  the 
staff  will  be  conducting  site  visits  and 
an  overflight  of  the  project  route 
alternatives  for  the  proposed  Patriot 
Extension  in  Wythe,  Carroll,  Floyd, 
Patrick,  and  Henry  Counties,  Virginia, 
and  Rockingham  County,  North 
Carolina.  Representatives  of  East 
Tennessee  Natural  Gas  Company  will 
accompany  Commission  staff.  Anyone 
interested  in  participating  in  the  site 
visits  may  contact  the  Commission's 
Office  of  External  Affairs  at  (201)  208- 
1088  for  more  details  and  must  provide 
their  own  transportation.. 

Linwood  A.  Watson  Jr., 

Acting  Secretary. 

[FRDoc.  02-1824  Filed  1-24-02:  8:45  am] 

BHJJNG  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

project  Nos.  2060-005,  2084-020, 2320- 
005,  and  2330-007] 

Erie  Boulevard  Hydropower,  LP.; 
Notice  of  Teleconference 

January  18,  2002. 

a.  Date  and  Time  of  Meeting:  January 
24,  2002. 12  noon  EST. 

b.  FERC  Contact:  Tom  Dean  at  (202) 
219-2778;  thomas.dean@ferc.fed.us  or 
John  Costello  at  (202)  219-2914; 
john.costeUo@ferc.fed.  us. 

c.  Purpose  of  the  Teleconference:  As 
follow-up  to  discussions  during  the 
January  18,  2002,  teleconference  . 
regarding  four  projects  on  the  Raquette 
River,  the  Federal  Energy  Regulatory 
Commission,  the  New  York  State 
Historic  Preservation  Office,  and  the 
Advisory  Council  on  Historic 
Preservation  intend  to  discuss  agency 
concerns  regarding  consultation  with 
the  St.  Regis  Mohawk  Tribe. 

d.  Proposed  Agenda: 

A.  Introduction.  Recognition  of 
Participants,  Teleconference  Objectives 

B.  Discussion  of  PA,  Appendices,  and 
License  Orders 

C.  Summary  of  meeting 

D.  Follow-up  actions 

E.  Information  regarding  the 
teleconference  including  the  toll  bee 
telephone  nimiber  will  be  provided 
later. 

Linwood  A.  Watson.  Jr.. 

Acting  Secretary. 

[FR  Doc.  02-1831  Filed  1-24-02;  8:45  am] 

BiuJNG  CODE  enr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[CP02-65-000] 

Panhandle  Eastern  Pipe  Une 
Company;  Notice  of  Request  Under 
Blanket  Authorization 

Qanuary  18.  2002) 

Take  notice  that  on  January  14.  2002. 
Panhandle  Eastern  Pipe  Line  Company 
(Panhandle).  P.O.  Box  4967,  Houston, 
Texas  77210-4967,  filed  in  Docket  No. 
CP02-65-000  a  request  pursuant  to 
Sections  157.205  and  157.216  of  the 
Commission's  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205  and 
157.216)  for  au&orization  to  abandon 
by  sale  and  transfer  to  Kokomo  Gas  & 
Fuel  Company  (Kokomo)  a  portion  of. 
Panhandle's  piping  downstream  of 


Panhandle's  Kokomo  Meter  Station, 
located  in  Tipton  County.  Indiana, 
under  Panhandle's  blanket  certificate 
issued  in  Docket  No.  CP83-83-O00 
piu-suant  to  Section  7  of  the  Natural  Gas 
Act.  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  may  be  viewed 
on  the  Web  at  http://www.ferc.gov  using 
the  "RIMS"  link,  select  "Docket*"  from 
the  RIMS  Menu  and  follow  the 
instructions  (please  call  202-208-2222 
for  assistance). 

Panhandle  proposes  to  transfer 
approximately  352  feet  of  certain 
pipeline  segments  and  appiulenances 
constituting  a  portion  of  Panhandle's 
Tipton  Lateral,  Line  No.  45-06-0001- 
0023.  located  in  Tipton  County,  Indiana. 
Specifically,  Panhandle  proposes  to 
transfer  the  last  352  feet  of  Line  No.  45- 
06-0001-0023,  which  consists  of 
approximately  64  feet  of  16-inch  outlet 
meter  station  header  pipe,  243  feet  of 
12-inch.  37  feet  of  16-inch,  and  8  feet  of 
10-inch  diameter  pipelines.  Panhandle 
indicates  that  these  segments  of  the 
Tipton  Lateral  extend  from  the  outlet 
side  t)f  Panhandle's  Kokomo  measuring 
station  to  the  inlet  side  of  Kokomo's 
facilities.  Panhandle  declares  that 
currently,  this  portion  of  the  lateral  is 
used  to  deliver  gas  to  Kokomo  for  its 
local  distribution  system.  Panhandle 
states  that  Kokomo  has  indicated  that  its 
acquisition  of  the  last  352  feet  and 
appurtenances  of  the  Tipton  Lateral 
would  provide  better  continuity  for  its 
distribution  facilities  and  enhance  the 
operation  of  its  distribution  system. 

Panhandle  avers  that  during  the  past 
twelve  months,  there  have  been  three 
customers  (NESI  Energy  Marketing 
L.L.C.,  Energy  USA-TPC  Corporation, 
and  Northern  Indiana  Public  Service 
Company)  receiving  firm  service  from 
Panhandle  delivered  at  Panhandle's 
Kokomo  Meter  Station  for  further 
transportation  on  Kokomo's  distribution 
system,  and  these  three  customers  are 
all  affiliated  with  Kokomo.  Panhandle 
states  that  there  are  no  other 
connections  along  the  352-foot  segment 
of  pipe.  Panhandle  asserts  that  since  all 
transportation  services  which  utili2» 
these  fedlities  are  affiliated  with 
Kokomo.  the  proposed  abandonment 
will  have  no  effect  on  the  service 
Panhandle  is  providing  to  these 
customers  through  this  short  segment  of 
pipe. 

Panhandle  states  that  Kokomo  will 
acquire  all  rights,  title,  and  interest  in 
the  last  352  feet  of  pipeline  and 
appurtenances  and  incorporate  the 
facilities  as  part  of  its  distribution 
system. 


Any  questions  regarding  the  prior 
notice  request  should  be  directed  to 
William  W.  Grygar,  Vice  President  of 
Rates  and  Regulatory  Affairs  , 
Panhandle  Eastern  Pipe  Line  Company, 
5444  Westheimer  Road,  Houston,  Texas 
77056-5306.  at  (713)  989-7000. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  protest.  If  a  protest  is 
filed  and  not  withdrawn  within  30  days 
after  the  time  allowed  for  filing  a 
protest,  the  instant  request  shall  be 
treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act.  Comments  and 
protests  may  be  filed  electronically  via 
the  internet  in  lieu  of  paper.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

(FR  Doc.  02-1826  Filed  1-24-02;  8:45  am] 

BNJJNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  Nos.  2942-005;  2931-002;  2941- 
002;  2932-003;  and  2897-003] 

S.D.  Warren  Company;  Notice  of 
Commission  Staffs  10(|)  Meeting  With 
Representatives  of  the  Rsh  and 
Wikfltte  Service 

January  18.  2002. 

The  staff  of  the  Office  of  Energy 
Projects,  Federal  Energy  Regulatory 
Commission  will  hold  a  Section  10(j) 
meeting  on  Tuesday,  February  19,  2002, 
at  the  Holiday  Inn  West,  81  Riverside 
Street,  in  the  city  of  Portland,  Maine. 
The  meeting  is  scheduled  to  begin  at 
12:30  p.m.  to  end  no  later  than  3  p.m. 

The  purpose  of  the  meeting  is  to 
discuss  and  resolve  with  the  Fish  and 
Wildlife  Service  that  agency's  following 
two  Section  10(j)  recommendations  for 
the  relicensing  of  the  Presumpscot  River 
Projects. 

(1)  Maintain  minimum  flows  in  the 
bypassed  reaches  of  the  Dundee. 
Ciambo,  and  Mallison  Falb  projects  as 
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follows:  57  cubic  feet  par  second  {ch) 
year  round  at  Dundee;  40  c£s  year  round 
at  Gambo;  and  63  ch  year  round  at 
Mallison  Falls. 

(2)  Pevelop  a  detailed  shoreline 
management  plan  for  licensee-owned 
lands  abutting  project  waters  within  500 
feet  of  the  high  water  elevation  that  are 
determined  to  be  needed  for  project- 
related  purposes,  such  as  fish  and 
wildlife  habitat  protection,  providing 
public  access  for  recreation,  or 
protecting  sensitive,  unique,  or  scenic 
areas. 

Representatives  of  the  licensee  and 
the  State  of  Maine's  fish  and  wildlife 
agencies  are  encouraged  to  participate 
in  meeting  discussions;  due  to  the 
nature  of  the  10(j)  process, 
representatives  of  concerned  non- 
governmental organizations  and  other 
interested  persons  are  invited  to  attend 
the  meeting  as  observers. 

linwood  A.  Watson,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1829  Filed  1-24-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Ftdtral  EiMrgy  Regulatory 
CommiMlon 

[DociMi  Nos.  RP01-246-000  and  RP01-2S3- 
000]  I 

TiMWumllnwrtal  G—  Pip*  Una 
corpomion(  wuuk  oi  hiiiniiim 


January  18,  2002. 

Take  notice  that  an  informal 
settlement  conference  vrill  be  convened 
in  this  proceeding  commencing  at  10 
a.m.  on  Monday,  February  4,  2002  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC,  20426,  for  the  purpose 
of  expiring  the  possible  settlement  of 
the  above-referenced  proceeding. 

Any  pfuty,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited^to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  Regulations  (18  CFR 
385.214). 

Fat  additimial  information,  please 
contact  Bill  Collins  at  (202)  208-0248  or 
Irene  Szopo  at  (202)  208-1602. 


DEPARTMENT  OF  ENERGY 

FMIeral  Energy  Regulatory 
Commlaaion 

[Dociwt  No.  ER02-93-002] 


Comment  Date:  January  31,  2002. 

Linwood  A.  Wataon,  Jr., 

Acting  Secretary. 

[PR  Doc.  02-1827  Filed  1-24-02;  8:45  am] 
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I  A.  WataoB,  Jr., 
Acting  Secretary. 

(FR  Doc.  02-1832  Filed  1-24-02;  8:45  am] 
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January  18.  2002. 

Take  notice  that  on  January  10,  2002, 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  imexecuted  Generator 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
with  GenPower  Earleys,  L.L.C. 
(GenPower)  that  complies  with  the 
Commission's  December  11,  2001  Letter 
Order  in  Docket  No.  ER02-793-000. 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  accept 
this  filing  to  make  the  Interconnection 
Agreement  effective  as  of  December  11, 
2001,  the  same  date  the  Conmiission 
made  the  Interconnection  Agreement 
efifective  in  its  December  11th  Order, 
pies  of  the  filing  were  served  upon 
GenPower,  the  North  Carolina  Utilities 
Commission  and  the  Virginia  State 
Corporation  Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Wd>  site  at  http:// 
www.feTC.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  hx 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 


FMeral  Energy  Regulatory 
Coninileeion 

[OockiM  No.  CP02-6»-000] 

White  Rock  Pipeline,  LLC;  Notice  of 
Application 

January  18,  2002. 

Take  notice  that  on  January  11,  2002, 
White  Rock  Pipeline,  LL.C.  (White 
Rock),  426  East  Missouri  Avenue, 
Pierre,  South  Dakota  57501,  filed  in 
Docket  No.  CP02-63-000,  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Commission's  Rules  and 
Regulations  (Commission),  for  a 
certificate  of  public  convenience  and 
necessity  authorizing  White  Rock  to 
operate  an  existing  single-use  pipeline 
that  is  approximately  10.5  miles  long 
and  4.5  inches  in  diameter,  all  as  more 
fully  set  forth  in  the  application  which 
is  on  file  with  the  Commission  and  open 
to  public  inspection.  Copies  of  this 
filing  are  on  file  with  the  Commission 
and  are  available  for  public  inspection. 
This  filing  may  also  be  viewed  on  the 
Web  at  http://www.ferc.gov  using  the 
"RIMS"  link,  select  "Docket*"  and 
follow  the  instructions  (call  202-208- 
2222  fior  assistance). 

White  Rock  states  that  the  proposed 
pipeline  is  to  be  used  for  the  sole 
purpose  of  transporting  natural  gas  from 
an  interconnection  wiUi  the  All^ce 
Pipeline  in  North  Dakota,  to  a  end-use 
customer,  the  Tri-State  Ethanol 
Company,  L.L.C.  (Tri-State),  which  is 
White  Rock's  affiliate.  White  Rock  states 
that  Tri-State  is  a  farmer-owned 
company  that  is  in  the  process  of 
building  a  fecility  near  Rosholt,  South 
Dakota  that  will  produce  ethanol  from 
locally-produced  com.  It  is  stated  that 
the  plant  will  be  operational  by  mid- 
Felvuary.  According  to  White  Rock,  Tri- 
State  MfUl  be  the  majority  owner  and 
will  exOTcise  ownership  and  operational 
control  over  the  pipeline. 

White  Rock  states  that  the  proposed 
pipeline  is  located  in  a  sparsely- 
populated  agricultural  area  in  the 
extreme  southeast  comer  of  North 
Dakota  and  the  extreme  ncvtheast  comer 
of  South  Dakota.  According  to  White 
Rock,  the  pipeline  passes  ti^ugh  farms 
and  under  rural  roads;  it  will  not  pass 
through  any  residential  areas.  The  sole 
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piupose  and  use  of  the  pipeline  will  be 
to  transport  natural  gas  to  White  Ro€:k's 
affiliate,  Tri-State. 

White  Rock  states  that  the  proposed 
pipeline  has  already  been  constructed.  It 
was  built  in  October  and  November 
2001  because,  at  that  time,  it  was 
conceived  that  there  would  be  two 
companies  that  would  own  the 
pipeline — White  Rock,  which  would 
own  the  portion  of  the  pipeline  in  South 
Dakota,  and  another  company, 
Fairmount  Natural  Gas  Pipeline 
Company,  L.L.C.  (Fairmount),  which 
would  own  the  pipeline  running  from 
the  Alliance  interconnection  to  the 
North  Dakota-South  Dakota  border. 
White  Rock  and  Fairmount  believed  this 
arrangement  would  not  be  subject  to 
FERC  jurisdiction  because  the  White 
Rock  pipeline  (as  then  conceived) 
would  be  a  non-jurisdictional,  intra- 
state plant  line  located  wholly  within 
South  Dakota,  and  the  Fairmount 
pipeline  would  be  an  intrastate  pipeline 
located  wholly  in  North  Dakota,  only 
interconnecting  with  the  White  Rock 
pipeline  at  the  state  border. 

As  a  result,  according  to  White  Rock, 
the  pipeline  running  from  Alliance  to 
the  Tri-State  facility  was  constructed  in 
the  Fall  of  2001.  No  landowners 
expressed  concern  with  the 
construction,  as  all  easements  and 
rights-of-way  already  had  been 
purchased  from  consenting  landowners. 

According  to  White  Rock,  in 
accordance  with  Alliance's  suggestion 
expressed  during  negotiations  of  an 
interconnect  development  agreement. 
White  Rock  agreed  to  obtain  either  an 
NGA  certificate  of  public  convenience 
and  necessity,  or  a  FERC  determination 
that  the  pipelines  were  not  required  to 
obtain  an  NGA  certificate. 

According  to  White  Rock,  as  a  result 
and  because  the  owners  of  these 
pipelines  wish  to  put  the  entire  pipeline 
into  service  as  promptly  as  possible. 
White  Rock  has  filed  the  subject 
application  to  operate  the  pipeline. 
Furthermore,  and  to  simplify  this 
application  and  its  intent,  the  entire 
pipeline  running  from  the  Alliance 
interconnection  to  the  Tri-State  facility 
has  been  consolidated  and  now  is 
o\vned  and  will  be  operated  as  a  single 
pipeline — i.e.,  the  White  Rock  pipeline, 
and  the  Fairmount  entity  will  be  or  has 
been  dissolved.  The  entire  10.5  mile 
pipeline  is  now  owned  by  White  Rock. 
White  Rock  states  that  in  addition  to 
approving  its  request  for  a  certificate. 
White  Rock  requests  that  the 
Commission  grant  a  waiver  of  any 
regulations  and  requirements  that  White 
Rock  may  not  have  complied  with  in 
constructing  its  pipeline  as  it  did.  White 
Rock  further  requests  waiver  of  various 


otherwise-applicable  FERC  regulations 
and  requirements. 

Any  questions  regarding  this 
application  should  be  directed  to  James 
Robbeimolt,  Olinger,  Lovald, 
Robbennolt,  McCahren  &  Reimers,  P.C., 
117  E.  Capitol,  P.  O.  Box  66,  Pierre,  S.D. 
57501,  at  (605)  224-8851. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  p^oj^ct.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  January  25,  2002, 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  dociunents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
conmients  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii}  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 


final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  WatMui,  Jr., 

Acting  Secretary. 

[FR  Doc.  02-1825  Filed  1-24-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commleelon 

[Protect  No.  5376-062] 

Horaeehoe  Bend  Hydroelectric 
Company;  Notice  of  Availaliillty  of 
Envtoonmental  Aaaeeement 

January  18.  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  the  Division  of  Hydropower 
Administration  and  Compliance,  Office 
of  Energy  Projects  has  reviewed  an 
application  to  amend  the  license  for  the 
Horseshoe  Bend  Hydroelectric  Project 
The  amendment  application  is  for  the 
modification  of  existing  facilities  and 
construction  of  new  facilities  in  two 
phases  to  control  sediment 
accumulation  in  the  project's  power 
canal.  The  proposed  Phase  I  facilities 
include  (a)  widening  of  the  entrance  of 
the  canal  bottom  width  from  79  feet  to 
360  feet,  (b)  installing  a  540-foot  long 
elevated  sill  at  the  canal  entrance,  (c) 
constructing  a  diverging  channel 
downstream  of  the  sill  and  a  sluice  way 
on  the  river  side  of  the  sill,  with  trash 
racks  over  sluiceway  boxes.  Featiues  of 
the  Phase  II  include  (a)  a  desanding/ 
settling  basin  in  the  canal  area,  (b) 
desander  sluice  boxes  end-to-end  across 
the  canal  bed,  and  (c)  access  ramp  for 
the  maintenance  of  desander  and  other 
facilities.  Phase  11  facilities  will  be 
constructed  only  if  required  after 
evaluating  the  effectiveness  of  Phase  I 
facilities. 

An  Environmental  Assessment  (EA) 
has  been  prepared  by  staff  for  the 
proposed  Phase  I  activities  only, 
because  the  implementation  of  Phase  II 
actions  is  uncertain  and  would  depend 
upon  the  effectiveness  of  the  facilities 
under  Phase  I.  In  the  EA,  staff  does  not 
identify  any  significant  impacts  that 
would  result  from  the  Commission's 
approval  of  the  construction  of  Phase  I    ■ 
facilities.  Thus,  staff  concludes  that 
approval  of  the  proposed  amendment  of 
license  would  not  cause  a  major  federal 
action  significantly  affecting  the  quality 
of  the  human  environment. 

The  EA  has  been  attached  and  made 
part  of  an  Order  Amending  the  License 
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Under  Article  2,  issued  January  18, 
2002.  for  the  Horseshoe  Bend  Project 
(FERC  No.  5376-062).  Copies  of  the  EA 
can  be  viewed  at  the  Commission's 
Public  Reference  Room,  Room  2A,  888 
First  Street,  NE.,  Washington,  DC  20426, 
or  by  calling  (202)  208-1371.  The  EA 
may  also  be  viewed  on  the  Web  at 
http://www.ferc.fed.  us/onlme/rims.htm. 
Call  (202)  208-2222  for  assistance. 

Linwood  A.  Watson,  |r.. 

Acting  Secretary. 

[FR  Doc.  02-1828  Filed  1-24-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

FMtral  Eiwrgy  Regulatory 
Coinniission 

NotiM  of  Application  Accepted  for 
nilng  and  SoUcWNg  Motions  to 
Intervene  and  Protests 


January  18.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection. 

a.  Type  of  Application:  New  Minor 
License. 

b.  Project  No.:  2782-006. 

c.  Date  filed:  October  30,  2001. 

d.  Applicant:  Parowan  City. 

e.  Name  of  Project:  Red  Creek 
Hydroelectric  Project. 

f.  Location:  On  Red  Creek  near  the 
City  of  Paragonah,  in  Iron  County,  Utah. 
The  project  occupies  1-9.06  acres  of 
lands  of  the  U.S.  Department  of  the 
Interior.  Bureau  of  Land  Management. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791  {a)-825(r). 

h.  Applicant  Contact:  Travis  S. 
Taylor,  P.E.,  Simrise  Engineering,  Inc., 
25  East  500  North,  Filhnore.  Utah 
84631,  (435)  743-6151. 

i.  FERC  Contact:  Gaylord  W. 
Hoisington,  (202)  219-2756  or 
gaylord. hoisington@FERC. fed.  us. 

j.  Deadline  for  filing  motions  to 
intervene  and  protests:  60  days  from  the 
issuance  date  of  this  notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Linwood 
A.  Watson,  Jr.,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 

The  Commission's  Rules  of  Practice 
require  all  interveners  filing  documents 
with  the  Commission  to  serve  a  copy  of 
that  document  on  each  person  on  the 
official  service  list  for  the  project. 
Further,  if  an  intervener  files  comments 
or  dociunents  with  the  Commission 
relating  to  the  merits  of  an  issue  that 
may  affect  the  responsibilities  of  a 
particular  resource  agency,  they  must 


also  serve  a  copy  of  the  document  on 
that  resource  agency. 

Motions  to  intervene  and  protests  may 
be  filed  electronically  via  the  Internet  in 
lieu  of  paper.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  (http:// 
www.ferc.gov)  under  the  "e-Filing" 
link. 

k.  This  application  has  been  accepted, 
but  is  not  ready  for  environmental 
analysis  at  this  time. 

1.  The  existing  Red  Creek 
Hydroelectric  Project  consists  of:  (1)  (a) 
The  South  Fork  8-foot-high,  29-foot-long 
concrete  overflow  type  diversion  dam;  a 
radial  gate  and  trash  racks  incorporating 
an  int^e  structure  connected  to  a  4,263- 
foot-long,  10-inch-diameter  steel 
penstock  extending  bora  the  diversion 
structure  to  a  pump-house  located  at  the 
junction  of  the  South  Fork  and  the  Red 
Creek  Canyon  penstocky  and  (b)  the  Red 
Creek  Canyon  8-foot-high,  48-foot-long 
concrete  overflow  type  diversion  dam;  a 
radial  gate  and  trash  racks  incorporating 
an  intake  structiue  connected  to  a 
16,098-foot-long  steel  penstock  that 
consists  of  7,838-foot,  18-inch-diameter 
12  gauge;  1,408-foot,  18-inch-diameter 
10-gauge;  2,620-foot,  16-inch-diameter 
lO-gauge;  and  4,232-foot,  16-inch- 
diameter  7-gauge  steel  pipe,  (2)  a  pump 
station,  at  the  jimction  of  the  Soutii  Fork 
penstock  and  the  Red  Creek  penstock, 
housing  a  15  horsepower  and  a  20 
horsepower  pump  with  control 
equipment,  (3)  a  27-foot  by  32-foot 
concrete  block  powerhouse  housing  a 
500-kilowatt  (kW)  generator  having  a 
total  installed  capacity  of  500  kW;  and 
(3)  appurtenant  facilities. 

m.  A  copy  of  the  application  is  on  file 
with  the  Commission  and  is  available 
for  public  inspection.  This  filing  may 
also  be  viewed  on  the  web  at  http:// 
www.ferc.gov  using  the  "RIMS"  link — 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  h  above. 

n.  Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211,  and  385.214.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

All  filings  must  (1)  bear  in  all  capital 
letters  the  title  "PROTEST"  or 
"MOTION  TO  INTERVENE;"  (2)  set 


forth  in  the  heading  the  name  of  the 
applicant  and  the  project  number  of  the 
application  to  which  the  filing 
responds;  (3)  furnish  the  name,  address, 
and  telephone  number  of  the  person 
protesting  or  intervening;  and  (4) 
otherwise  comply  with  the  requirements 
of  18  CFR  385.2001  through  385.2005. 
Agencies  may  obtain  copies  of  the 
application  directly  from  the  applicant. 
A  copy  of  any  protest  or  motion  to 
intervene  must  be  served  upon  each 
representative  of  the  applicant  specified 
in  the  particular  application. 

Linwood  A.  Watson,  Jr.. 

Acting  Secretary. 

(FR  Doc.  02-1830  Filed  1-24-^2;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-«00] 

Regulations  Governing  Ofr>-tlie-Record 
Communications;  Public  Notice 

January  18,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h).  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
commimications. 

Order  No.  607  (64  FR  51222. 
September  22. 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  commimications  will  be 
included  in  a  public,  non-decisional  file 
associated  wiUi,  but  not  part  of,  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
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document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010, 18  CFR  385.20r0. 

Exempt  off-the-record 
commimications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  widi  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  received  in  the  Office 
of  the  Secretary  within  the  preceding  14 
days.  Copies  of  this  filing  are  on  file 
with  the  Commission  and  are  available 
for  public  inspection.  The  documents 
may  be  viewed  on  the  web  at  http:// 
www./ere.gov  using  the  "RIMS"  link, 
select  "Docket#"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance). 

Exempt 

1.  Project  Nos.  20,  2401  and  472,  01-08- 
02,  John  G.Carter 

2.  Project  No.  2000-036,  01-08-02, 
David  L  Dickinson 

3.  CPOl-361-000,  01-08-02,  Susan 
Smillie 

4.  Project  Na  10942-001,  01-08-02, 
John  Phipps 

5.  Project  No.  2342.  01-08-02.  Loree 
Randall 

6.  Project  No.  2055. 01-10-02.  Susan 
Pengilly  Neitzel 

7.  Project  No.  2342. 01-14-02,  Jim 
Rhoads 

8.  Project  No.  2342, 01-14-02,  Jerry 
Smith 

9.  Project  Nos.  10461  and  10462,  01-16- 
02,  Janet  Hutzel 

Linwood  A.  Watson,  Jr., 

Acting  Secretary. 

(FR  Doc.  02-1822  Filed  1-24-02;  8:45  am) 

BHJJNG  CODE  6717-41-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6625-9] 

Environmental  impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP).  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2Kc]  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 


statements  (EISs)  was  published  in  FR 
dated  May  18,  2001  (66  FR  27647). 

Draft  EISs 

ERP  No.  D-USA-D11032-PA  Rating 
EC2,  Fort  Indiantown  Gap  National 
Guard  Training  Center,  To  Enhance 
Training  and  Operations,  Pennsylvania 
National  Guard  (PANG),  Annville, 
Dauphin  and  Lebanon  Counties,  PA. 

Summary:  EPA  expressed 
environmental  concerns  regarding 
wetlands,  noise  and  prime  and  unique 
farmland  issues.  EPA  requested  that  the 
FEIS  include  wetlands  delineation,  the 
type  and  quality  of  wetland  habitat  and 
functions/values.  In  addition,  EPA 
recommended  the  use  of  a  noise  map 
that  depicts  the  land  use  areas  below  the 
noise  contours  (including  sensitive 
receptors),  the  acreage  of  land  affected 
by  noise  and  the  number  of  people 
living  within  the  impacted  area. 
Regarding  farmland  issues,  EPA 
requested  that  prime  and  unique 
farmland  impacted  by  the  project  be 
delineated. 

Final  EISs 

ERP  No.  F-AFS-J65343-MT,  North 
Elkhoms  Vegetation  Project,  Elkhom 
Wildlife  Management  Unit, 
Implementation,  Strawberry  Butte  Area, 
Helena  National  Forest,  Jefferson 
County,  MT. 

Summary:  EPA  did  not  identify 
potential  environmental  impacts 
requiring  substantive  changes  to  the 
selected  alternative. 

ERP  No.  F-AFS-J65347-MT,  Gold/ 
Boulder/Sullivan  (GBS), 
Implementation  of  Timber  Harvest  and 
Associated  Activities  Prescribed 
Burning,  Kootenai  National  Forest, 
Rexford  Ranger  District,  Lincoln 
County,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  impacts 
to  watersheds  and  wildlife  habitat  and 
security  from  proposed  timber  harvest 
and  road  management,  with  particular 
concern  over  exceedances  of  Forest 
Standards  for  open  road  density. 

ERP  No.  F-BLM-L65318-OR, 
Southeastern  Oregon  Resource 
Management  Plan,  Implementation, 
<  Comprehensive  Framework  of  Managing 
Public  Land,  Malheur,  Jordan  and 
Andrew  Resource  Areas,  Vale  and  Bums 
Districts,  Malheur,  Harney  and  Grant 
Counties,  OR. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-HUD-K89062-CA  North 
Hollywood  Arts  and  Entertainment 
District  Project,  Construction  and 
Operation,  North  Hollywood 
Redevelopment  Project,  City  of  Los 
Angeles,  and  Los  Angeles  County.  CA. 


Summary:  EPA  found  the  FEIS 
adequately  addresses  most  of  the  issues 
raised  in  its  comment  letter  on  the  DEIS. 
However,  EPA 

ERP  No.  F-UAF-D11048-VA  Initial 
F-22  Operational  Wing  Beddown 
Replacing  the  Existing  F-15C  at  Langley 
(AFB)  or  one  of  the  Four  Alternative 
Locations,  VA. 

Sunvnary:  EPA  has  determined  that 
the  United  States  Air  Force  has 
adequately  addressed  its  comments 
within  the  FEIS. 

ERP  No.  FS-COE-K36098-CA  Prado 
Dam  Water  Conversion  Plan, 
Implementation,  New  Information 
Concerning  New  Modified  Flood 
Protection  Features,  Remaining  Features 
of  the  Santa  Ana  River  Project  (SARP) 
and  Stabilization  of  the  Bluff  Toe  at 
Norco  Bluffs.  Riverside,  Orange  and  San 
Bernardino  Counties,  CA. 

Summary:  EPA  expressed  continuing 
environmental  concerns  regarding 
potential  impacts  associated  with  toxic 
'  air  contaminants  (due  to  project 
construction),  mitigation  for  toxic  air 
contaminants  and  criteria  air  pollutants, 
consistency  with  the  Clean  Water  Act 
section  404,  and  analyzing  cumulative 
impacts  under  the  National 
Environmental  Policy  Act. 

Dated:  lanuary  22.  2002. 
fosepli  C.  Montgomery, 

Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

[FR  Doc.  02-1883  Filed  1-24-02;  8:45  am) 
HLUNQ  cooc  a6a»-«o-p 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-662S-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  www.epa.gov/oeca/ofa. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  January  14,  2002  Through  January 
18, 2002 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  020022,  FINAL  EIS,  AFS.  MT, 
Dry  Fork  Vegetation  Restoration 
Project,  To  Improve  Forest  and 
Watershed  Health  and  Sustainability, 
King  Hill  Ranger  District,  Lewis  and 
Clark  National  Forest,  Cascade  and 
Judith  Basin  Counties,  MT,  Wait 
Period  Ends:  February  25,  2002, 
Contact:  Jennifer  Johnsten  (406)  791- 
7765. 

EIS  No.  020023.  DRAFT  SUPPLEMENT. 
AFS,  ID,  Nordi  Lochsa  Face 
Ecosystem  Management  Project. 
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Updated  Information  on  the  Potential 
Effects  of  the  Vegetation  and  Aquatic 
Restoration,  Clearwater  National 
Forest,  Lochsa  Ranger  District.  Idaho 
County,  ID,  Comment  Period  Ends: 
March  11,  2002,  Contact:  Lois  Foster 
(208) 935-4258. 

EIS  No.  020024.  DRAFT  EIS,  BLM.  OR, 
Coos  County  Natural  Gas 
Transmission  Pipeline,  Construction, 
Operation  and  Maintenance,  Proposed 
Natural  Gas  Pipeline  from  Roseburg  to 
Coos  Bay,  Right-of-Way  Permit,  Coos 
Bay  District,  Coos  County,  OR, 
Comment  Period  Ends:  March  26, 
2002,  Contact:  Bob  Gunther  (541) 
751-4295.  This  docimient  is  available 
on  the  Internet  at:  (vvww.or.Wm.gov/ 
coosbay]  and  [http:// 
www.co.coos.or.  us). 

EIS  No.  020025.  FINAL  EIS,  AFS,  ID, 
West  Fork  Potlatch  Timber 
Harvesting,  Road  Construction, 
Reforestation  and  Watershed 
Restoration,  Palouse  Ranger  District, 
Latah  Coimty,  ID,  Wait  Period  Ends: 
February  25,  2002,  Contact:  Larry  W. 
Ross  (208)  875-U31. 

EIS  No.  020026.  DRAFT  EIS,  FRC,  ID, 
Four  Mid-Snake  River  Hydroelectric 
Projects,  Applications  for  New 
License  for  the  Existing  Projects: 
Shoshane  Falls-FERC  No.  2778,  Upper 
Salmon  Falls-FERC  No.  2777,  Lower 
Salmon  Falls-FERC  No.  2061  and 
Bliss-FERC  No.  1975,  Snake  River,  ID, 
Comment  Period  Ends:  March  26, 
2002,  Contact:  John  Blair  (202)  219- 
2845.  This  document  is  available  on 
the  Internet  at:  http://www.ferc.gov/ 
hydro/hydro2.htm.  ! 

EIS  No.  020027,  FINAL  EIS.  AFS,  ID, 
Little  Blacktail  Ecosystem  Restoration 
Project,  Health  and  Productivity  of 
Terrestrial  and  Aquatic  Habitats 
Improvement,  Implementation,  Idaho 
PanhandleNational  Forests, 
Sandpoint  Ranger  District,Bonner 
County,  ID,  Wait  Period  Ends: 
February  25,2002,  Contact:  Nancy 
Kertis  (208)  263-51 11. This  document 
is  available  on  the  Internet  at:  http:/ 
www.fs.fed.  us/ipnf/eco/manage/nepa/ 
index.html. 

EIS  No.  020028,  DRAFT  EIS,  NRS.  OK. 
Lower  ClearBoggy  Creek  Watershed 
Project.  FloodwaterRetarding 
Structure  (FWRS)  Site  32B 
ConstructionAtoka  County,  OK. 
Comment  Period  Ends:  March 
11.2002,  Contact:  M.  Darrel  Dominick 
(405) 742-1227. 

EIS  No.  020029,  FINAL  EIS,  USN,  HI, 
ProgrammaticEIS — Ford  Island 
Development  Program, 
ProposedConsolidation  of  Selected 
Operations  at  PearlHarbor  by  Locating 
and  Relocating  CertainActivities,  Ford 
Island,  HI,  Wait  Period  Ends:February 


25,  2002,  Contact:  Stanley 
Uehara(808)  474-5909. 
EIS  No.  020030,  DRAFT  EIS,  IBR,  CA, 
Imperiallrrigation  District  Water 
Conservation  andTransfer  Project  and 
Draft  Habitat  ConservationPlan  (HCP), 
To  Implement  a  Grant  and  Section 
lOPermit  to  Authorize  the  Incidental 
Take.  ColoradoRiver,  Imperial 
County,  CA,  Comment  Period 
Ends:April  26,  2002,  Contact:  Bruce 
Ellis  (602)  216-3854.This  document  is 
available  on  the  Internet  at: 
www.is.ch2m.com/iidweb. 

Amended  Notices 

EIS  No.  010541,  DRAFT  EIS,  COE,  TX, 
Texas  City'sProposed  Shoal  Point 
Container  Terminal 
Project,Containerized  Cargo  Gateway 
Development,  US  ArmjrCOE  Section 
404  and  10  Permits  Issuance, 
MaterialPlacement  Area  (DMPA),  City 
of  Texas.  GalvestonCounty,  TX, 
Comment  Period  Ends:  February  19, 
2002, Contact:  Sharon  Manella  Tirpak 
(409)  766-31 36.Published  FR  01-04- 
02  Correction  to  Contact  Person 
telephone  nimiber. 

EIS  No.  02001 7,  DRAFT  EIS,  BLM,  WY, 
Powder  RiverBasin  Oil  and  Gas 
Project,  To  Extract,  Transport,  and 
Sell  Oil  and  Natural  Gas 
Resource,Application  of  Permit  to 
Drill  (APD),  Special  UsePermit  and 
Right-of-Way  Grant, 
CampbelLConverse,  Johnson  and 
Sheridan  Counties,  WY  ,Comment 
Period  Ends:  April  18,  2002, 
Contact:Paul  Beels  (307)  684- 
llOO.Published  FR  01-18-02— 
Correction  to  Website  Address.This 
document  is  available  on  the  Internet 
at:  www.wy.blm.gov. 

Dated:  January  22,  2002. 
Joseph  C.  Montgomery, 
Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  02-1884  Filed  1-24-02;  8:45  am) 
BRUNO  CODE  6560-S(MJ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-34203J;  FRL-6819-6-] 

Chlorpyrifos;  End-Use  Products 
Cancellation  Order 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
cancellations,  as  requested  by  the 
companies,  that  hold  the  registrations  of 
pesticide  end-use  products  containing 
the  active  ingredient  chlorpyrifos  and 


accepted  by  EPA,  pursuant  to  section 
6(f)  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act 
(FIFRA).  This  ordel  follows  up  a 
December  5,  2001,  notice  of  receipt  of 
requests  for  registration  cancellations.  In 
that  notice,  EPA  indicated  that  it  would 
issue  an  order  confirming  the  voluntary 
registration  cancellations.  Any 
distribution,  sale,  or  use  of  canceled 
chlorpyrifos  products  is  only  permitted 
in  accordance  with  the  terms  of  the 
existing  stocks  provisions  of  this 
cancellation  order. 

DATES:  The  cancellations  are  effective 
January  25,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Myers,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Enviromnental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460, 
telephone  niraiber:  (703)  308-8589;  fax 
nimiber:  (703)  308-8041;  e-mail  address: 
myers.tom®epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
chlorpyrifos  products.  The 
Congressional  Review  Act,  5  U.S.C.  801 
et  seq.,  as  added  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996,  does  not  apply  because  this  action 
is  not  a  rule,  for  purposes  of  5  U.S.C. 
804(3).  Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regidations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Fedend  Register— Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access 
information  about  the  risk  assessment 
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for  chlorpyrifos,  go  to  the  Home  Page  for 
the  Office  of  Pesticide  Programs  or  go 
directly  to  http://www.epa.gov/ 
pesticides/op/chlorpyrifos.htm. 
2.  In  person.  The  /^ency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-34203J.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
.  Information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documeiits  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 


#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  firom  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

n.  Receipt  of  Retjuests  to  Cancel  and 
Amend  Registrations  to  Delete  Uses 

A.  Background 

In  a  memorandimi  of  agreement 
("Agreement")  effective  Jxme  7,  2000, 
EPA  and  the  basic  manufactiirers  of  the 
active  ingredient  chlorpyrifos  agreed  to 
several  voluntary  measures  that  will 
reduce  the  potential  exposure  to 
children  associated  with  chlorpyrifos 
containing  products.  EPA  initiated  the 
negotiations  with  registrants  after 
finding  chlorpyrifos,  as  currently 
registered,  was  an  exposure  risk 
especially  to  children.  As  a  result  of  the 
Agreement,  registrants  that  hold  the 
pesticide  registrations  of  end-use 
products  containing  chlorpyrifos  (who 
are  in  large  part  the  customer  of  these 
basic  manufectiu^rs)  have  asked  EPA  to 


cancel  their  registrations  for  these 
products. 

In  the  Federal  Register  of  December  5, 
2001  (66  FR  63237)  (FRL-6811-4),  EPA 
published  a  notice  of  the  Agency's 
receipt  of  end-use  product  cancellation 
requests  from  registrants  that  hold  the 
pesticide  registrations  containing 
chlorpyrifos  (who  are  in  large  part  the 
customer  of  the  basic  manufacturers). 
These  requests  were  submitted  as  a  . 
result  of  the  Memorandum  of 
Agreement  that  was  signed  on  June  7, 
2000,  between  EPA  and  the  basic 
manufacturers  of  chlorpyrifos.  A  copy  of 
the  Memorandum  of  Agreement  that 
was  signed  on  June  7,  2000,  is  located 
in  OPP  docket  control  nimiber  34203D. 

B.  Requests  for  Voluntary  Cancellation 
of  End-Use  Products 

Pursuant  to  the  Agreement  and  FIFRA 
section  6(f)(1)(A),  several  registrants 
have  submitted  requests  for  voluntary 
cancellation  of  registrations  for  their 
end-use  products.  The  registrations  for 
which  cancellations  were  requested  are 
identified  in  the  following  Table  1. 


Table  1 .  End-Use  Product  Registration  Cancellation  Requests 


Company 

Reg.  No. 

Product 

Dragon  Chemical  Corporation 

16-101 
16-123 
16-139 
16-146 
16-163 
16-172 

Dursban  i  Granular  Insecticide 

Dragon  Home  Pest  Control 

Dragon  Home  Pest  Killer 

Dragon  Termite  and  Soil  Insect  Kilter 

Dragon  Crawling  Insect  Killer 

Dragon  Dursban  1%  Granular  Insecticide 

The  Scotts  Company 

239-2423 
239-2490 
239-2513 
239-2517 
239-2520 
239-2521 
239-2570 

239-2633 
239-2635 

Oftho  Lawn  Insect  Spray 
Oftho  Home  Pest  Insect  Control 
Ortho-Kkx  Soil  Insect  and  Termite  Kilter 
Ortho-Klor  Indoor  &  Outdoor  Insect  Kilter 
Ortho  Mote  Cricket  Bait  Fonnula  II 
Oftho  Mote  Cricket  Bait  Formula  III 
Ortho-Klor  1%  Dursl>an  Lavim  &  Soil  Gran- 

utes 
Ortho  Dursban  Lawn  Insect  Formula  II 
Ortho  Multipurpose  Borer  &  Insect  Spray 

Amvac  Chemical  Corporation 

5481-68 

5481-121 

5481-216 

5481-217 

5481-221 

5481-222 

5481-240 

Akx)  Chk>rpynfos  IE  Emulsifiabte  Insecticide 

Chtorpyrifos  Granules  1 

Dursban-DDVP  2:50  Pest  Control 

Dursban-DDVP  1.25 

Dursban  2E  Insectteide 

Bikx)  Dursban  4E  Insectxade 

Ateo  Bug  Spray  Flea,  Ant  and  Roach  KiHer 

Contact  Industries,  a  Division  of  Safeguard 
Chemical  Corporation 

- 

10806-52 
10806-^ 

ioeo&-ioo 

10806-101 
10806-102 

Contact  Roach  &  Ant  Kilter  II 

Contact  Ant  and  Roach  Kilter  IV 
Contact  Ant  and  Roach  Kilter  XV 
Contact  Lk^uM  Ant  &  Roach  Kilter  V 
Contact  Roach  and  Ant  Kilter  XVI 

Amrap,  Incorporaled 

10807-116 
10807-187 

H4isty  Ant,  Roach,  &  Spkter  ReskJual  Insecti- 

ckje  with  Durst>an    ' 
Misty  Aqueous  Residual  Spray 

Drexel  Chemical  Company 

19713-229 
19713-341 

Drexel  Chtorpyrifos  O.SG 
Letsur  and  Lawn  Insect  Control 
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In  the  Federal  Register  notice  of 
December  5,  2001  (66  FR  63237).  EPA 
requested  public  comment  on  the 
volimtary  cancellation  and  use  deletion 
requests,  and  provided  a  30-day 
comment  period.  The  registrants 
requested  that  the  Administrator  waive 
the  180-day  comment  period  provided 
under  FIFRA  section  6(f)(1)(C). 

No  public  comments  were  submitted 
to  the  docket  in  response  to  EPA's 
request  for  comments. 

m.  Cancellation  Order 

Pursuant  to  section  6(f)  of  FIFRA.  EPA 
is  approving  the'  requested  registration 
cancellations.  The  Agency  orders  that 
the  registrations  identified  in  Table  1 
are  hereby  canceled.  After  January  25. 
2002.  any  distribution,  sale,  or  use  of 
existing  stocks  of  the  products 
identified  in  Table  1  in  a  manner 
inconsistent  with  the  terms  of  this  Order 
or  the  Existing  Stock  Provisions  in  Unit 
IV  of  this  Federal  Register  notice  will  be 
considered  a  violation  of  section 
12(a)(2)(K)  of  FIFRA  and/or  section 
12(a)(1)(A)  of  HFRA. 

IV.  Existing  Stocks  Provisions 

For  purposes  of  this  Order,  the  term 
"existing  stocks"  is  defined,  pursuant  to 
EPA's  existing  stocks  policy  (56  FR 
29362.  June  26. 1991),  as  those  stocks  of 
a  registered  pesticide  product  which  are 
currently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  amendment  or 
cancellation. 

1.  Distribution  or  sale  by  registrants. 
Except  for  the  purposes  of  returns  for 
relabeling  consistent  with  the  Jime  7, 
2000  Memorandum  of  Agreement, 
shipping  for  export  consistent  with  the 
requirements  of  section  17  of  FIFRA,  or 
proper  disposal,  the  distribution  or  sale 
of  existing  stocks  by  registrants  of  any 
product  identified  in  Table  1  will  not  be 
lawful  under  FIFRA  after  January  25. 
2002. 

2.  Retail  and  other  distribution  or 
sale.  The  retail  sale  of  existing  stocks  of 
products  listed  in  Table  1  will  not  be 
lawful  imder  FIFRA  after  January  25, 
2002.  Except  as  otherwise  provided  in 
this  order,  any  other  distribution  or  sale 
(for  example,  return  to  the  manufacturer 
for  relabeling)  is  permitted  until  stocks 
are  exhausted. 

3.  Use  of  existing  stocks.  The  use  of 
existing  stocks  of  products  listed  in 
Table  1  is  permitted  until  such  stocks 
are  exhausted,  provided  such  use  is  in 
accordance  with  the  existing  labeling  of 
that  product. 


List  of  Subjects 

Environmental  protection, 
Memorandum  of  Agreement,  Pesticides 
andpests. 

Dated:  January  15,  2002. 


lack  Housenger, 

Acting  Director,  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 

(FR  Doc.  02-1764  Filed  1-24-02;  8:45ani] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[PF-1066;  FRL-6819-2] 

Notice  Of  Rling  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Ctiemical  in  or  on  Food 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

summary:  This  notice  annoimces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  PF-1066,  must  be 
received  on  or  before  February  25,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
PF-1066  in  the  subject  line  on  the  first 
page  of  your  response. 
FOR  FURTHER  INFORMATION  COffTACT:  By 
mail:  Geri  McCann,  Insecticide/ 
Rodenticide  Branch,  Registration 
Division  (7505W),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8375;  e-mail  address: 
mccann.geri@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  General  information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gwde 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  mFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov/.  To  access  diis 
doounent,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  dociunent  under 
the  "Federal  Register — Enviroiunental 
Documents."  You  can  also  go  directiy  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number  PF- 
1066.  The  official  record  consists  of  the 
dociunents  specifically  referenced  in 
this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
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holidays.  The  PIRIB  telephone  niunber 
is (703)  305-5805. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  niunber  PF-1066  in  the  subject 
Ime  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Enviroiunental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  PF-1066.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  To  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitied  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 


notice,  ff  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
under  section  408  of  the  Federal  Food, 
Drug,  and  Comestic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  January  14,  2002. 
Peter  Caulkins, 

Acting  Director,  Registration  Division,  Office 
ofPe'sticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 


was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioners. 
EPA  is  publishing  the  petition  summary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  announces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

PP1F6301 

EPA  has  received  a  pesticide  petition 
(PP  1F6301)  from  E.  I.  du  Pont  de 
Nemours  and  Company  (DuPont),  P.O. 
Box  30,  Newark,  DE  19714,  proposing 
pursuant  to  section  408(d)  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
21  U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
combined  residues  of  indoxacarb,  [(S)- 
methyl  7-chloro-2,5-dihydro-2- 
[((methoxycarbonyl)(4- 
(trifluoromethoxy)phenyl)  amino) 
carbonyl)indeno[l  ,2e]ll  ,3,4loxadiazine- 
4a(3H)-  carboxylate]  and  its  R- 
enantiomer  ((R)-methyl  7-chloro-2,5- 
dihydro-2-[((methoxycarbonyl)l4- 
(trifluoromethoxy)  phenyl)  amino] 
carbonyl]  indeno  [1,2-e] 
[l,3,4loxadiazine-4a(3H)-carboxylate)  in 
a  75:25  mixture  (DPX  MP062), 
respiectively,  in  or  on  the  raw 
agricultural  commodities  as  follows: 
Alfalfa  forage  at  12  parts  per  million 
(ppm),  alfalfa  hay  at  50  ppm,  peanut  at 
0.01  ppm,  peanut  hay  at  40  ppm,  potato 
at  0.02  ppm,  soybean  aspirated  grain 
fractions  at  70  ppm,  soybean  hulls  at  6.5 
ppm,  head  lettuce  at  5  ppm,  meat  (of 
cattie,  goats,  hogs,  horses  and  sheep)  at 
0.05 .ppm,  fat  (of  cattle,  goats,  hogs, 
horses  and  sheep)  at  1.5  ppm,  meat  by- 
products (of  cattle,  goats,  hogs,  horses 
and  sheep)  at  0.03  ppm  and  milk  at  0.15 
ppm.  Two  analytical  enforcement 
methods  are  available  for  determining 
these  plant  and  animal  residues.  They 
are  GC-MSD  and  HPLC  column- 
switching  with  UV  detection.  EPA  has 
determined  that  the  petition  contains 
data  or  information  regarding  the 
elements  set  forth  in  section  408(d)(2)  of 
the  FFDCA;  however,  EPA  has  not  fuUy 
evaluated  the  sufficiency  of  the 
submitted  data  at  this  time  or  whether 
the  data  supports  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

A.  Residue  Chemistry 

The  active  ingredient  in  the  end-use 
formulations.  Steward®  and  Avaimf^, 
is  a  75:25  mixture  of  two  isomers, 
indoxacarb  (IN-KN128)  and  IN-KN127. 
Only  one  of  the  isomers,  indoxacarb 
(DPX-KN128),  has  insecticidal  activity. 
Since  the  insecticidal  efficacy  is  based 
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on  the  concentration  of  indoxacarb 
PPX-KN128).  the  application  rates  have 
been  normalized  on  an  indoxacarb 
(DPX-KN128)  basis.  The  proposed 
tolerance  expression  includes  both 
indoxacarb  (DPX-KN128)  and  IN-KN127 
and  the  residue  method  does  not 
distinguish  between  the  enantiomers, 
therefore  residues  are  reported  as  the 
sum  of  indoxacarb  (DPX-KN128) 
combined  with  IN-KN127.  Residues  of 
indoxacarb  (DPX-KN128)  combined 
with  IN-KN127  will  be  referred  to  as 
•'KN128/KN127." 

1.  Plant  metabolism  The  metabolism 
of  indoxacarb  in  plants  is  adequately 
understood  to  support  these  tolerances. 
Plant  metabolism  studies  in  cotton, 
lettuce,  grapes  and  tomatoes  showed  no 
significant  metabolites.  The  only 
significant  residue  was  parent 
compound. 

2.  Analytical  method.  One  plant 
residue  enforcement  method  detects  and 
quantitates  indoxacarb  in  cotton  and 
sweet  com  matrices  by  HKjC  with  UV 
detection.  The  other  plant  residue 
enforcement  method  detects  and 
quantitates  indoxacarb  in  various 
matrices  including  lettuce,  tomato, 
pepper,  cabbage,  broccoli,  cauliflower, 
apple,  pear,  grape,  cottonseed,  tomato 
and  apple  processed  commodity 
samples  by  GC-MSD.  The  analytical 
method  for  detecting  and  quantitating 
indoxacarb  in  animal  matrices  including 
whole  and  skim  milk,  cream,  fat, 
muscle,  liver  and  kidney  is  an  HPLC 
column-switching  method  using  UV 
detection.  The  limit  of  quantitation  in 
each  method  allows  monitoring  of  crops 
and  animal  matrices  with  indoxacarb 
residues  at  or  above  the  levels  proposed 
in  these  tolerances. 

3.  Magnitude  of  residues— i.  Alfalfa. 
Residue  studies  were  conducted  at  a 
total  of  12  field  sites.  AU  studies  were 
done  using  Steward®  Insecticide.  One 
broadcast  application  of  Steward® 
Insecticide  was  made  for  each  alfalfa 
cutting  at  each  test  site.  Each 
application  was  made  at  a  maximum 
rate  of  0.11  lb.  a.i.  DPX-KN128/A.  After 
application,  the  plant  was  cut  at  a  PHI 
of  7  days  and  samples  of  forage  were 
taken.  Additional  forage  was  allowed  to 
dry  to  proper  moisture  content  to 
produce  hay  samples  (cutting  1).  Plants 
were  allowed  to  regrow  and  were 
retreated  with  0.11  lb.  a.i.  DPX-KN128 
seven  days  prior  to  the  next  cutting. 
Residues  were  measured  as  the 
combination  of  DPX-KN128  and  IN- 
KN127  (enantiomCTS  not  resolved  by  the 
analytical  method).  Maximum  residues 
of  KN128/KN127  in  individual 
duplicate  forage  samples  were  9.0  ppm 
at  a  PHI  of  7  days  (range  0.8-9.0  ppm). 
Maximimi  residues  of  KN128/KN127  in 


individual  duplicate  hay  samples  were 
39  ppm  at  a  PHI  of  7  days  (range  3.2- 
39  ppm). 

ii.  Lettuce.  Residue  studies  were 
conducted  at  a  total  of  18  field  sites.  All 
studies  were  done  using  Avaunf^ 
Insecticide.  Avaunf"^  contains  30% 
active  ingredient  (a.i.)  (300  g  DPX- 
KN128  per  kg,  w/w).  Four  broadcast 
applications  of  Avaunt  "^  Insecticide 
were  made  at  each  test  site.  Each 
application  was  made  at  a  maximum 
rate  of  0.111  lb.  a.i.  DPX-KN128/A 
(maximum  seasonal  use  rate  of  0.444  lb. 
a.i./A).  Applications  were  made 
approximately  3  days  apart.  The  target 
PHI  was  3  days.  Residues  were 
measiu^d  as  the  combination  of  DPX- 
KN128  and  IN-KN127  (enantiomers  not 
resolved  by  the  analytical  method). 
Maximum  residues  of  KN128/KN127  in 
individual  duplicate  head  lettuce 
samples  collected  from  the  field  with 
wrapper  leaves  were  4.4  ppm  at  a  PHI 
of  3  days  (range  <  0.40-4.4  ppm). 
Maximum  residues  of  KN128/KN127  in 
individual  duplicate  head  lettuce  , 
samples  without  wrapper  leaves  were 
1.1  ppm  at  a  PHI  of  3  days  (range  < 
0.02-1.1  ppm).  Maximiun  residues  of 
KN128/KN127  in  individual  duplicate 
leaf  lettuce  samples  were  8.7  ppm  at  a 
PHI  of  3  days  (range  2.7-8.7  ppm).  Head 
lettuce  and  leai  lettuce  were  each  grown 
at  9  field  sites. 

iii.  Peanuts.  Residue  studies  were 
conducted  at  a  total  of  12  field  sites.  All 
studies  were  done  using  Steward* 
Insecticide.  Steward®  contains  15%  a.i 
(150  g  DPX-KN128  per  liter,  w/v).  Four 
broadcast  applications  of  Steward 
Insecticide  were  made  at  each  test  site. 
Each  application  was  made  at  a 
maximum  rate  of  0.110  lb.  a.i.  DPX- 
KN128/A  (maximum  seasonal  use  rate 
of  0.440  lb.  a.i./A).  Applications  were 
made  approximately  5  days  apart.  The 
target  PHI  was  14  days.  Residues  were 
measured  as  the  combination  of  DPX- 
KN128  and  IN-KN127  (enantiomera  not 
resolved  by  the  analytical  method). 
Maximum  residues  of  KN128/KN127  in 
peanut  hay  were  32  ppm  at  a  PHI  of  14 
days  (range  2.1-32  ppm).  No  detectable 
residues  of  KN128/KN127  were  found 
in  peanut  nutmeat  at  a  PHI  of  14  days 
at  any  of  the  12  test  sites  in  the  study 
(residues  <  0.003  ppm). 

iv.  Peanuts,  process  fmctions.  A 
processing  study  was  conducted  to 
determine  the  magnitude  of  KN128/ 
KN127  residues  in  peanut  nutmeat  and 
their  possible  concentration  in  peanut 
processed  fiactions  (refined  oil  and 
meal).  Residues  were  measiued  as  the 
combination  of  DPX-KN128  and  IN- 
KN127  (enantiomers  not  resolved  by  the 
analytical  method).  Peanuts  were 
treated  witb  Steward  Insecticide  (see 


description  above).  Four  broadcast 
applications  were  made  each  at  a  rate  of 
0.110  and  0.550  lb.  a.i./A  (IX  and  5X 
the  proposed  maximum  seasonal  use 
rate  of  0.440  lb.  a.i./A).  The  application 
interval  was  5  days  and  the  pre-harvest 
interval  (PHI)  was  14  days.  At  5X  the 
maximum  seasonal  use  rate, 
quantifiable  residues  of  KN128/KN127 
were  foimd  in  peanut  nutmeat  (0.013 
ppm).  Residues  of  KN128/KN127  in 
refined  oil  were  0.013  ppm. 
Quantifiable  residues  were  not  foimd  in 
meal  (residues  <  0.0075  ppm).  Residues 
of  KN128/KN127  did  not  concentrate  in 
refined  oil  or  meal  to  levels  greater  than 
those  on  the  raw  agricultural 
commodity  (concentration  factors  =1  or 
<'l,  respectively). 

V.  Potatoes.  Residue  studies  were 
conducted  at  a  total  of  16  field  sites.  All 
studies  were  done  using  Avaimf"** 
Insecticide.  Avaxmt''^  contains  30%  a.i. 
(300  g  DPX-KN128  per  kg,  w/w).  Fovu 
broadcast  applications  of  Avaimf™" 
Insecticide  were  made  at  each  test  site. 
Each  application  was  made  at  a 
maximum  rate  of  0.065  lb.  a.i.  DPX- 
KN128/A  (maximiun  seasonal  use  rate 
of  0.26  lb.  a.i./ A).  Applications  were 
made  approximately  5  days  apart.  The 
target  PHI  was  7  days.  Residues  were 
measured  as  the  combination  of  DPX- 
KN128  and  IN-KN127  (enantiomers  not 
resolved  by  the  analytical  method).  No 
quantifiable  residues  of  KN128/KN127 
were  found  in  potato  tubers  at  a  PHI  of 
7  days  at  any  of  the  16  test  sites  in  the 
study  (residues  <  0,010  ppm). 

vi.  Potatoes,  process  fractions.  A 
processing  study  was  conducted  state  to 
determine  the  magnitude  of  KN128/ 
KN127  residues  in  imwashed  and 
washed  potato  tubers  and  culls  and 
their  possible  concentration  in  potato 
tuber  processed  fractions  (wet  peel, 
chips  and  flakes).  Residues  were 
measiued  as  the  combination  of  DPX- 
KN128  and  IN-KN127  (enantiomers  not 
resolved  by  the  analytical  method). 
Potatoes  were  treated  with  Avaunt 
Insecticide  (see  description  above).  Four 
broadcast  applications  were  made  each 
at  a  rate  of  0.065  and  0.325  lb.  a.i./A  (IX 
and  5X  the  proposed  maximiun  seasonal 
use  rate  of  0.26  lb.  a.i./A).  The  . 
application  interval  was  5  days  and  the 
pre-harvest  interval  (PHI)  was  7  days.  At 
5X,  the  maximum  seasonal  use  rate,  no 
quantifiable  residues  of  KN128/KN127 
were  found  in  imwashed  or  washed 
potatoes,  cidls  or  in  wet  peel,  chips  or 
flakes  (residues  <  0.010  ppm).  Residues 
of  KN128/KN127  did  not  concentrate  in 
any  potato  processed  fraction  to  levels 
greater  than  those  on  the  raw 
agricultural  commodity. 

vii.  Soybeans.  Residue  studies  were 
conducted  at  a  total  of  20  field  sites.  All 
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studies  were  done  using  Steward® 
Insecticide.  Steward®  contains  15%  a.i. 
(150  g  DPX-KN128  per  liter,  w/v).  Four 
broadcast  applications  of  Steward®     ' 
Insecticide  were  made  at  each  test  site. 
Each  application  was  made  at  a 
maximiun  rate  of  0.111  lb.  a.i.  DPX- 
KN128/A  (maximum  seasonal  use  rate 
of  0.444  lb.  a.i./A).  Applications  were 
made  approximately  5  days  apart.  The 
target  PHI  was  21  days.  Residues  were 
measured  as  the  combination  of  DPX- 
KN128  and  IN-KN127  (enantiomers  not 
resolved  by  the  anal3rtical  method). 
Maximum  residues  of  KN128/KN127  in 
spybean  seed  were  0.59  ppm  at  a  PHI  of 
21  days  (range  <  0.010-0.59  ppm).  As 
part  of  this  study,  large  samples  of 
soybean  seed  were  collected  and 
subsequently  processed  into  aspirated 


grain  fraction  (dust).  Analysis  of  the 
seed  showed  a  residue  of  0.032  ppm. 
Analysis  of  the  aspirated  grain  fraction 
(dust)  showed  a  residue  of  2.8  ppm 
(concentration  factor  of  88:1). 

viii.  Soybean,  process  fractions.  A 
processing  study  was  conducted  to 
determine  the  magnitude  of  KN128/  • 
KN127  residues  in  soybean  seed  and 
their  possible  concentration  in 
processed  fractions  (hulls,  meal  and 
refined  oil).  Residues  were  measured  as 
the  combination  of  DPX-KN128  and  IN- 
KN127  (enantiomers  hot  resolved  by  the 
analytical  method).  Soybeans  were 
treated  with  Steward®  Insecticide  (see 
description  above).  Four  broadcast 
applications  were  made  each  at  a  rate  of 
0.111  and  0.555  lb.  a.i./A  (IX  and  5X 
the  proposed  maximum  seasonal  use 


rate  of  0.444-lb.  a.i./A).  The  application 
interval  was  5  days  and  the  pre-harvest 
interval  (PHI)  was  21  days.  At  5X  the 
maximum  seasonal  use  rate,  residues  of 
KN128/KN127  in  soybean  seed  were 
0.077  ppm.  Quantifiable  residues  were 
found  in  hulls  (0.63  ppm)  and  refined  ^ 
oil  (0.049  ppm).  Quantifiable  residues 
were  not  found  in  meal  (residues  < 
0.010  ppm),  Residues  of  KN128/KN127 
concentrated  in  hulls  (concentration 
factor  =  8.12)  but  did  not  concentrate  in 
refined  oil  or  meal  to  levels  greater  than 
those  on  the  raw  agricultural 
commodity  (concentration  factors  <  1). 

B.  Toxicological  Profile 

1. Acute  foxjcify  Based  on  EPA 
criteria,  indoxacarb  is  classified  as 
follows  for  Toxicity  Categories 


Guideline 

Title 

Results 

Category 

81-1 

Acute  oral  txicity 

LD50  1.730  mg/kg(M  Rat) 
LDw  268  mgrt(g/(F  Rat) 

Category  II 

8i-2 

Acute  dermal  toxicity 

LD50  >  5,000  mg/kg  (Rat) 

Category  IV 

81-3 

Acute  inhalation  toxicity 

LC50  >  5.5  mg/L  (M  Rat)  (70%  MUP) 

Category  IV 

81-4 

Primary  eye  irritation 

Effects  reversed  wittiin  72  hours  (Rat)- 
brt) 

Category  111 

81-5 

Primary  Dermal  Irritation 

No  irritation  (Rabbit) 

Category  IV 

81-6 

Skin  Sensitization 

Sensitizer  (Guinea  Pig) 



I^ormulated  products  are  slightly  less 
acutely  toxic  than  indoxacarb. 

In  an  acute  neurotoxicity  study, 
indoxacarb  exhibited  decreased 
forelimb  grip  strength,  decreased  foot 
splay,  and  some  evidence  of  slightly 
reduced  motor  activity,  but  only  at  the 
highest  doses  tested.  The  NOAEL  was 
100  mg/kg  for  males  and  12.5  mg/kg  for 
females  based  on  body  weight  effects  in 
females  50  mg/kg. 

2.  Genotoxicty.  Indoxacarb  has  shown 
no  genotoxic  activity  in  the  following 
listed  in-vitro  and  in-vivo  tests: 

i.  Ames-Negative 

ii.  In-vitro  mammalian  gene  mutation 
(CHO/HGPRT)-  Negative 

iii.  In-vitro  unscheduled  DNA 
synthesis-  Negative 

iv.  In-vitro  chromosomal  aberration- 
Negative 

V.  In-vivo  mouse  micronucleus- 
Negative 

3.  Reproductive  and  developmental 
toxicity.  The  results  of  a  series  of  studies 
indicated  that  there  were  no 
reproductive,  developmental  or     1 
teratogenic  hazards  associated  with  the 
use  of  indoxacarb.  In  a  2-generationrat 
reproduction  study,  the  parental  no 
observed  adverae  efiiect  level  (NOAEL) 
was  1.5  mg/kg/day.  The  parental 


NOAEL  was  based  on  observations  of 
reduced  weight  gain  and  food 
consumption  for  the  higher 
concentration  groups  of  the  FO 
generation  and  potential  treatment- 
related  changes  in  spleen  weights  for 
the  higher  groups  of  the  Fl  generation. 
There  was  no  effect  on  mating  or 
fertility.  The  NOAEL  for  fertility  and 
reproduction  was  6.4  mg/kg/day.  The 
offspring  NOAEL  was  1.5  mg/kg/day, 
and  was  based  on  the  reduced  mean 
pup  weights  noted  for  the  Fl  litters  of 
the  higher  concentration  groups.  The 
effects  on  pup  weights  occurred  only  at 
a  maternal  effect  level  and  may  have 
been  due  to  altered  growth  and  nutrition 
in  the  dams.  In  studies  conducted  to 
evaluate  developmental  toxicity 
potential,  indoxacarb  was  neither 
teratogenic  nor  uniquely  toxic  to  the 
conceptus  (i.e.,  not  considered  a 
developmental  toxin).  Developmental 
studies  conducted  in  rats  and  rabbits 
demonstrated  that  the  rat  was  more 
susceptible  than  the  rabbit  to  the 
maternal  and  fetal  effects  of  DPX- 
MP062.  Developmental  toxicity  was 
observed  only  in  the  presence  of 
maternal  toxicity.  The  NOAEL  for 
maternal  and  fetal  effects  in  rats  was  2 
mg/kg/day  based  on  body  weight  efliects 


and  decreased  food  consumption  at  4 
mg/kg/day.  The  NOAEL  for 
developmental  effects  in  fetuses  was  >4 
mg/kg/day.  In  rabbits,  the  maternal  and 
fetal  NOAELS  were  500  mg/kg/day 
based  on  body  weight  effects,  decreased 
food  consumption  in  dams  and 
decreased  weight  and  delayed 
ossification  in  fetuses  at  1 ,000  mg/kg/ 
day. 

4.  Subchronic  toxicity.  Subchronic 
(90-day)  feeding  studies  were  • 
conducted  with  rats,  mice,  and  dogs.  In 
a  90-day  feeding  study  in  rats,  the 
NOAEL  was  3.1  and  2.1  mg/kg/day  for 
males  and  females,  respectively.  In  male 
rats,  the  NOAEL  was  based  on 
decreased  body  weight  and  nutritional 
parameters,  mild  hemolytic  anemia  and 
decreased  total  protein  and  globulin 
concentration.  In  female  rats,  the 
NOAEL  was  based  on  decreased  body 
weight  and  food  efficiency.  In  a 
subchronic  neurotoxicity  study  in  rats, 
there  was  no  evidence  of  neurotoxicity 
at  11.9  and  6.09  mg/kg/day,  the  highest 
dose  tested  for  males  and  females, 
respectively.  The  subchronic  NOAfiL  in 
dogs  (5.0  mg/kg/day,  M/F)  was  based  on 
hemolytic  anemia.  Erythrocyte  values 
for  most  dogs  were  within  a  range  that 
would  be  considered  normal  for  dogs  in 
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a  clinical  setting.  Mice  were  less 
sensitive  to  indoxacaib  than  the  rats  or 
dogs.  NOAELs  {23  mg/kg/day,  males,  16 
m^kg/day,  females)  were  based  on 
mortality  (males  only);  increased 
reticulocytes  and  Heinz  bodies  and 
decreased  body  weight,  weight  gain, 
food  consumption,  food  efficiency;  and 
increased  clinical  signs  (leaning  to  one 
side  and/or  with  abnormal  gait  or 
mobility)  (females  only).  In  a  28-day 
repeated  dose  dermal  study,  the  NOAEL 
was  50  mg/kg/day  based  on  decreased 
body  weights,  body  weight  gains,  food 
consumption,  and  food  efficiency  in 
fismales,  and  changes  in  hematology 
parameters,  the  spleen  and  clinical  signs 
of  toxicity  in  both  sexes  in  rats. 

5.  Chronic  toxicity.  Chronic  studies 
with  indoxacaib  were  conducted  on 
rats,  mice,  and  dogs  to  determine 
oncogenic  potential  and/or  chronic 
toxicity  of  the  compoimd.  Effects 
generally  similar  to  those  observed  in 
die  dD-day  studies  were  seen  in  the 
chnmic  studies.  Indoxacarb  was  not 
oncogenic  in  rats  or  mice.  The  chronic 
NOAEL  in  male  rats  was  5  mg/kg/day 
based  on  body  weight  and  nutrition^ 
effects.  In  females,  the  NOAEL  of  2.1 
mg/kg/day  was  based  on  body  weight 
and  nutritional  changes,  as  well  as 
biologically  significant  hematologic 
changes  at  3.6  mg/kg/day  and  above. 
Hemolytic  effects  were  present  only 
through  the  6-month  evaluation  and 
only  in  females.  The  regenerative  nature 
of  indoxacaib-induced  hemolytic 
anemia  was  demonstrated  by  the 
absence  of  significant  changes  in 
indicators  of  circulating  erythrocyte 
mass  at  later  evaluations,  hi  mice,  the 
chronic  NOAEL  of  2.6  mg/kg/day  lor 
males  was  based  on  deceased  body 
weight  and  weight  gain  effects  and  food 
efficiency  at  13.8  mg/kg/day  and  above. 
The  NOAEL  for  females  was  4.0  mg/kg/ 
day  based  on  body  weight  nutritional 
e^cts,  neurotoxicity,  and  clinical  signs 
at  20  mg/kg/day.  In  dogs,  the  chronic 
NOAEL  was  about  2.3  and  2.4  mg/kg/ 
day  in  males  and  females,  respectively 
based  on  hemolytic  effects  similar  to 
those  seen  in  the  subchronic  dog  study. 
6.  Animal  metabolism.  — ^i.  Livestock 
animal  metabolism.  Animal  metabolism 
has  been  studied  in  the  rat,  hen,  and 
cow  and  is  well  understood.  In  contrast 
to  crops,  indoxacaib  is  extensively 
metabolized  in  animals. 

ii.  Poultry.  In  poultry,  hens  were  fed 
aft  10  ppm/day  for  5  days,  87-88%  of  the 
total  administered  dose  was  excreted: 
parent  comprised  51-54%  of  the  total 
dose  in  excreta.  Concentration  of 
residues  in  eggs  were  low,  0.3-0.4  of  the 
total  dose,  as  was  the  concentration  of 
residues  in  muscle,  0.2%  of  the  total 
dose.  Parent  and  metabolite  IN-JT333 


were  not  detected  in  egg  whites;  only 
insecticidally  inactive  metabolites  were 
identified.  Parent  and  IN-JT333  were 
fbimd  in  egg  yolks;  however,  their 
concentrations  were  very  low-  0.01-0.02 
ppm.  Concentrations  of  parent  and  IN- 
JT333  in  muscle  were  at  or  below  the 
limit  of  quantitation,  (LOQ)  (0.01  ppm). 

iii.  Cattle.  For  the  cow  study,  the 
cattle  were  fed  at  10  ppm/day  for  5- 
days;  approximately  20%  of  the  total 
administered  dose  was  excreted  in  urine 
and  53-60%  was  excreted  in  faces  in  5- 
days.  Four-  tenths  to  1.2%  of  the  total 
dose  in  urine  was  parent  indicating 
extensive  metabolism;  parent 
represented  46-68%  of  the  fecal 
activity.  Thus,  most  residues  were  not 
absorbed;  those  residues  that  were 
absorbed  were  extensively  metabolized. 
Less  than  1  %  of  the  total  administered 
dose  was  in  milk,  most  of  which  was 
parent  compound.  The  insecticidally 
active  metabolite  IN-JT333  was  not 
found  in  milk.  Residues  in  muscle 
represented  less  than  0.01%  of  the  total 
administered  dose  most  of  which  was 
parent.  IN-JT333  was  not  detected  in 
muscle.  No  other  metabolites  were  seen 
above  10%  of  the  dose,  thus  only  parent 
and  IN-JT333  were  monitored  in  the 
cattle  feeding  study. 

iv.  Cattle  feeding  study.  A  cattle 
feeding  study  was  conducted  with 
indoxacarb  at  doses  of  7.5  ppm,  22.5 
and  75  ppm.  KN128/KN127 
concentrations  at  the  22.5  ppm  feeding 
level  were  0.053  ppm  for  whole  milk, 
0.018  ppm  for  skim  milk  and  0.58  ppm 
for  cream.  The  mean  KN128/KN127 
concentrations  were  proportional  to  the 
dosing  level  in  whole  milk,  skim  milk 
and  cream.  IN-JT333  concentrations  at 
the  22.5  ppm  feeding  level  were  below 
the  LOQ  for  whole  milk  and  skim  milk. 
The  concentration  of  IN-JT333  in  cream 
was  0.022  ppm.  The  mean  IN-JT333 
concentrations  were  proportional  to  the 
dosing  level  in  cream.  KN128/KN127 
and  IN-JT333  concentrations  at  the  22.5 
ppm  feeding  level  were  below  the  level 
of  LOQ  for  all  tissues,  except  fat  (0.45 
ppm,  KN128/KN127  and  0.03  ppm  IN- 
JT333)  and  kidney  (0.017  ppm  KN128/ 
KN127),  throughout  28  days  of  dosing. 
The  mean  KN128/  KN127  residues  in 
muscle,  fat,  liver,  and  kidney  samples 
were  proportional  to  the  dosing  level. 
The  mean  IN-JT333  residues  in  fat  were 
proportional  to  the  dosing  level. 
Tolerances  have  been  established  at  0.75 
ppm  in  fat  (cattle,  goat,  horse,  sheep  and 
hog),  0.03  ppm  in  meat,  0.02  ppm  in 
meat  by-products,  0.10  ppm  in  milk  and 
3.0  ppm  in  milk  fat. 

7.  Metabolite  toxicology.  In  rats, 
indoxacarb  was  readily  absorbed  at  low 
dose  (5  mg/kg),  but  saturated  at  the  high 
dose  (150  mg/kg).  Indoxacarb  was 


metabolized  extensively,  based  on  very 
low  excretion  of  parent  compound  in 
bile  and  extensive  excretion  of 
metabolized  dose  in  the  urine  and  feces. 
Some  parent  compound  remained 
unabsorbed  and  was  excreted  in  the 
feces.  No  parent  compoimd  was 
excreted  in  the  urine.  The  retention  and 
elimination  of  the  metabolite  IN-JT333 
from  fat  appeared  to  be  the  overall  rate 
determining  process  for  elimination  of 
radioactive  residues  from  the  body. 
Metabolites  in  urine  were  cleaved 
products  (containing  only  one 
radiolabel),  while  the  major  metabolites 
in  the  feces  retained  both  radiolabels. 
Major  metabolic  reactions  included 
hydroxylation  of  the  indanone  ring, 
hydrolysis  of  the  carboxylmethyl  group 
from  the  amino  nitrogen  and  the 
opening  of  the  oxadiazine  ring,  which 
gave  rise  to  cleaved  products. 
Metabolites  were  identified  by  mass 
spectral  analysis,  NMR,  UV  and/or  by 
comparison  to  standards  chemically 
sjmthesized  or  produced  by  microsomal 
enzymes. 

8.  Endocrine  disruption.  Lifespan,  and 
multigenerational  bioassays  in 
mammals  and  acute  and  subchronic 
studies  on  aquatic  organisms  and 
wildlife  did  not  reveaJ  endocrine  effects. 
Any  endocrine  related  effects  would 
have  been  detected  in  this  definitive 
array  of  required  tests.  The  probability 
of  any  su^  effect  due  to  agricultural 
uses  of  indoxacarb  is  negligible. 

C.  Aggregate  Exposure 

Tolerances  for  indoxacarb  are 
proposed  to  support  agricultural  uses  on 
alfalfa,  lettuce,  peanuts,  potatoes  and 
soybean.  There  are  no  residential  uses  of 
indoxacarb. 

1.  Dietary  exposure.  The  chronic  RfD 
of  0.02  mg/kg  bw/day  is  based  on  a 
NOAEL  of  2.0  mg/kg  bw/day  from  the 
subchronic  rat  feediag  study,  the 
subchronic  rat  neurotoxicity  study,  and 
the  chronic/carcinogenicity  study,  using 
an  uncertainty  factor  of  100.  The  acute 
RfD  for  the  general  population  is  0.12 
mg/kg/day,  based  on  the  NOAEL  of  12.5 
mg/kg  in  the  acute  neurotoxicity  study 
and  an  uncertainty  factor  of  100.  The 
acute  RfD  for  females  13-50  years  of  age 
is  0.02  mg/kg/day,  based  on  the  NOAEL 
of  2  TDg/kg/day  observed  in  the 
developmental  rat  toxicity  study  and 
using  an  imcertainty  factor  of  100. 

Food.  Chronic  dietary  exposure 
assessment.  Chronic  dietary  exposure 
resulting  from  the  currently  approved 
use  of  indoxacarb  on  apples,  broccoli, 
cabbage,  cauliflower,  cotton,  pears, 
peppers,  sweet  com,  tomatoes  and  the 
proposed  uses  on  alfalfa,  lettuce, 
peanuts,  potatoes  and  soybeans  are  well 
within  acceptable  limits  for  all  sectors 
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of  the  population.  The  Chronic  Module 
of  the  Dietary  Exposure  Evaluation 
Model  (DEEM,  Novigen  Sciences,  Inc., 
1997  Version  7.075)  was  used  to 
conduct  the  assessment  with  the 
reference  dose  (RfD)  of  0.02  mg/kg/day. 
The  analysis  used  overall  mean  field 
trial  values  and  conservatively  assumed 


that  100%  of  the  crops  on  the  proposed 
label  would  be  treated  with  indoxacarb. 
The  chronic  dietary  exposure  to 
indoxacarb  is  0.001428  mg/kg/day,  and 
utilizes  7.1%  of  the  RfD  for  the  overall 
U.S.  population.  The  exposure  of  the 
most  highly  exposed  subgroup  in  the 
population,  children  age  1-6  years,  is 


0.003929  mg/kg/day,  and  utilizes  19.6% 
of  the  RfD.  The  table  below  lists  the 
results  of  this  analysis,  which  indicate 
large  margins  of  safety  for  each 
population  subgroup  and  very  low 
probability  of  effeqts  resulting  from 
chronic  exposure  to  indoxacarb. 


Subgroup 

Maximum  Dietary  Exposure  (mg/kg/ 
day) 

%RfO 

U.S  population 

Non-nursing  infants  (<  1  year  old) 

Children  (1-6  years) 

Children  (7-12  years) 

Females  (13+,  pregnant/not  nursing) 

0.001428 
0.001707 
0.003929 
0.002233 
0.001353 

7.1                           : 

8.5 
19.6 
11.2 
6.8 

2.  Acute  dietary  exposure.  Acute 
dietary  exposure  resulting  from  the 
currently  approved  use  of  indoxacarb  on 
apples,  broccoli,  cabbage,  cauliflower, 
cotton,  pears,  peppers,  sweet  com, 
tomatoes  and  the  proposed  uses  on 
alfalfa,  lettuce,  peanuts,  and  soybeans 
are  well  within  acceptable  limits  for  all 
sectors  of  the  population.  The  Dietary 
Exposure  Evaluation  Model  (DEEM, 
Novigen  Sciences,  Inc.,  1997  Version 
7.075)  was  used  to  conduct  the 


assessment.  Margins  of  exposure  (MOE) 
were  calculated  based  on  an  acute 
NOAEL  of  2  mg/kg/day  for  women  of 
childbearing  age  and  a  NOAEL  of  1 2 
mg/kg/day  for  children  and  the  general 
population  (Pesticide  Fact  Sheet  for 
Indoxacarb).  The  Tier  2  analysis  used 
anticipated  residues  and  conservatively 
assumed  that  100%  of  the  crops  on  the 
proposed  label  would  be  treated  with 
indoxacarb.  The  results  of  this  analysis 
are  given  in  the  table  below.  The 


percent  of  the  acute  population  adjusted 
dose  (a  PAD)  for  all  population 
subgroups  shows  that  an  adequate 
margin  of  safety  exists  in  each  case. 
Thus,  the  acute  dietary  safety  of 
indoxacarb  for  established  and  follow- 
on  uses  clearly  meets  the  FQPA 
standard  of  reasonable  certainty  of  no 
harm  and  presents  much  lower  acute 
dietary  risk  than  many  of  its 
competitors. 


Subgroup 

95*^  Percentile  of  Exposure 

Exposure  (mg/kg/day) 

%  Acute  Population  Adjusted  Dose  (aPAD) 

U.S.  population 

Non-Nursing  (<  1  year) 

Children  (1-6  years) 

Children  (7-12  years) 

Females  (13+,  pregnant/not  nursing) 

0.009013 
0.013429 
0.018211 
0.010682 
0.006256 

7.5 

11.9 

15.8 

8.9 

31.3 

Drinking  water.  Indoxacarb  is  highly 
unlikely  to  contaminate  ground  water 
resources  due  to  its  immobility  in  soil, 
low  water  solubility,  high  soil  sorption, 
and  moderate  soil  half-life.  Based  on  the 
PRZM/EXAMS  and  SCI-GROW  models 
the  highly  conservative,  estimated 
environmental  concentrations  (EECs)  of 
indoxacarb  and  its  R-enantiomer  for 
acute  exposures  are  estimated  to  be  3.81 
parts  per  billion  (ppb)  for  surface  water 
and  0.02  ppb  for  ground  water 
(hidoxacarb  Final  Rule,  65  FR  58421). 
The  EECs  for  chronic  exposures  are 
estimated  to  be  0.56  ppb  for  surface 
water  and  0.02  ppb  for  ground  water. 
Drinking  water  levels  of  comparison 
(DWLOCs),  theoretical  upper  limits  on 
the  pesticides  concentration  in  drinking 
water,  were  calculated  to  be  much 
higher  than  the  EEC's.  Thus,  exposures 
to  drinking  water  are  expected  to  be 
negligible. 

3.  Non-dietary  exposure.  Indoxacaib 
products  are  not  labeled  for  residential 
non-food  uses,  thereby  eliminating  the 
potential  for  residential  exposure,  Non- 


occupational, non-dietary  exposure  for 
DPX-MP062  has  not  been  estimated 
because  the  proposed  products  are 
limited  to  commercial  crop  production. 
Therefore,  the  potential  for  non- 
occupational exposure  is  insignificant. 

D.  Cumulative  Effects 

EPA's  consideration  of  a  common 
mechanism  of  toxicity  is  not  necessary 
at  this  time  because  there  is  no 
indication  that  toxic  effects  of 
indoxacarb  would  be  cumulative  with 
those  of  any  other  chemical  compounds. 
Oxadiazine  chemistry  is  new,  and 
indoxacarb  has  a  novel  mode  of  action 
compared  to  currently  registered  active 
ingredients. 

E.  Safety  Determination 

1.  U.S.  population.  Dietary  and 
occupational  exposure  will  be  the  major 
routes  of  exposure  to  the  U.S. 
population,  and  ample  margins  of  safety 
have  been  demonstrated  for  both 
situations.  The  chronic  dietary  exposure 
to  indoxacaib  is  0.001428  mg/kg/day, 


which  utilizes  7.1%  of  the  RfD  for  the 
overall  U.S.  population,  assuming  100% 
of  the  crops  are  treated  and  residues 
equivalent  to  overall  mean  field  trial 
values.  The  percent  of  the  acute 
population  adjusted  dose  (7.5%  aPAD) 
for  all  population  subgroups  shows  that 
an  adequate  margin  of  safety  exists. 
Using  only  PHED  data  levels  A  and  B 
(those  with  a  high  level  of  confidence, 
MOEs  for  occupational  exposure  are  600 
for  mixer/loaders  and  2,500  for 
applicators.  Based  on  the  completeness 
and  reliability  of  the  toxicity  data  abd 
the  conservative  exposure  assessments, 
there  is  a  reasonable  certainty  that  no 
harm  will  result  fit)m  the  aggregate 
exposure  of  residues  of  indoxacarb 
including  all  anticipated  dietary 
exposure  and  all  other  non-occupational 
exposures. 

2.  Infants  and  children.  Chronic 
dietary  exposure  of  the  most  highly 
exposed  subgroup  in  the  population, 
children  age  1-6  years,  is  0.003929  mg/ 
kg/day  or  19.6%  of  the  RfD.  For  infants 
(non-nursing,  >1  year),  the  exposure 
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accounts  for  8.5%  of  the  RfD.  For  acute 
exposure  at  the  95*  percentile  (based  on 
a  conservative  Tier  2  assessment)  the 
exposure  was  0.018211  mg/kg/day 
(15.8%  aPAD)ior  children  1-6  and 
0.013429  mg/kg/day  (11.9%  aPAD)  for 
non-nursing  infants.  There  are  no 
residential  uses  of  indoxacarb  and 
contaminatiop  of  drinking  water  is 
extremely  unlikely.  Based  on  the 
completeness  and  reliability  of  the 
toxicity  data,  the  lack  of  toxicological 
endpoints  of  special  concern,  the  lack  of 
any  indication  that  children  are  more 
sensitive  than  adults  to  indoxacarb,  and 
the  conservative  exposure  assessment, 
there  is  a  reasonable  certainty  that  no 
harm  will  result  to  infants  and  children 
from  the  aggregate  exposure  of  residues 
of  indoxacarb,  including  all  anticipated 
dietary  exposure  and  all  other  non- 
occupational exposures.  Accordingly, 
there  is  no  need  to  apply  an  additional 
safety  factor  for  infants  andn  children. 

F.  International  Tolerances 

To  date,  no  international  tolerances    <<' 
exist  for  indoxacarb. 
(FR  Doc.  02-1763  Filed  1-24-02;  8:45  am] 
MLUNO  COOE  SS60-aO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-60882;  Fm.-6815-4] 

Issuance  of  an  Experimental  Use 
PennH 

AG£NCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUHMARY:  EPA  has  granted  an 
experimental  use  permit  (EUP)  to  the 
following  pesticide  applicant.  An  EUP 
permits  use  of  a  pesticide  for 
experimental  or  research  purposes  only 
in  accordance  with  the  limitations  in 
the  permit. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Ann  Sibold,  Registration  Division 
(7505C).  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave..  NW..  Washii^on. 
DC  20460.  Office  location,  telephone    - 
number,  and  e-mail  address:  1921 
Jefferson  Davis  Hwy..  Rm.  220.  Crystal 
Mall  #2.  Arlington,  VA;  (703)  305-6502; 
e-mail  address:  sibold.ann@epa.gov. 
SUPPI.EMENTARY  INFORMATION: 

I.  General  InfDniiation      | 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  those  persons 
who  conduct  or  sponsor  research  on 


pesticides,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  information  in  this  action, 
consult  the  designated  contact  person 
listed  for  the  individual  EUP. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  OtherRelated 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  from  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  dociiment,  on  the  Home  Page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
imder  the  "Federal  Register- 
Environmental  Documents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 

n.EUP 

EPA  has  issued  the  following  EUP; 

241-EUP-141.  Extension.  BASF 
Corporation,  P.O.  Box  400.  Princeton.  NJ 
08543-0400.  This  EUP  allows  the  use  of 
289.27  poimds  of  the  termiticide 
chlorfenapyr  (4-bromo-2-(4- 
chlorophenyl)-l-(ethoxymethyl)-5- 
(trifluoromethyl)-lH-pyrrole-3- 
carbonitrile)  on  less  than  22  acres  of 
residential/commercial  structxires  to 
evaluate  the  control  of  termites.  The 
program  is  authorized  only  in  the  States 
of  Alabama,  Arizona,  Arkansas. 
California.  Connecticut,  Delaware, 
District  of  Columbia,  Florida.  Georgia, 
Hawaii,  Idaho,  Illinois,  Indiana,  Iowa, 
Kentucky,  Louisiana,  Maryland, 
Massachusetts,  Michigan,  Mississippi, 
Missouri,  Nebraska,  New  Jersey,  New 
York,  North  Carolina,  Ohio,  Oregon, 
Pennsylvania,  Rhode  Island,  South 
Carolina,  Tennessee,  Texas.  Virginia, 
and  Washington.  The  EUP  extension  is 
effective  from  November  26.  2001  to 
December  31.  2002. 

Persons  wishing  to  review  this  EUP 
are  referred  to  the  designated  contact 
person.  Inquiries  concerning  this  permit 
should  be  directed  to  the  person  cited 
above.  It  is  suggested  that  interested 
persons  call  before  visiting  the  EPA 
office,  so  that  the  appropriate  file  may 
be  made  available  for  inspection 
piuposes  from  8  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays. 

Authority:  7  U.S.C.  136. 

List  of  Subjects 

Environmental  protection. 
Experimental  use  permits. 


.  Dated:  January  7.  2002. 
Peter  Caulkiiis, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

[FR  Doc.  02-1765  Filed  1-24-02;  8:45  am) 
BHJJNG  COOE  6560-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7132-«] 

Proposed  Agreement  and  Covenant 
Not  To  Sue  Pursuant  to  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  As  Amended  lay  the 
Superfund  Amendments  and 
Reauthorization  Act  of  1 986;  in  Re: 
Pittsfield  Economic  Development 
Authority  ("PEDA"),  Related  to 
CERCLA  Site  Known  as  the  GE* 
Pittsfield/Housatonic  River  Site, 
Located  in  Pittsfield,  MA 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  prospective 

purchaser  agreement;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  the 
Comprehensive  Environmental 
Response  Compensation,  and  Liability 
Act.  as  amended  ("CERCLA"),  42  U.S.C. 
9601.  et  seq.,  notice  is  hereby  given  of 
a  Prospective  Purchaser  Agreement  and 
Covenant  Not  to  Sue  between  the 
United  States,  on  behalf  of  the  U.S. 
Environmental  Protection  Agency 
("EPA"  or  the  "Agency"),  and  the 
Pittsfield  Economic  Development 
Authority  (PEDA)  ("Purchaser").  The 
Purchaser  plans  to  acquire  52  acres  of 
the  GE-Pittsfield/Housatonic  River  Site 
for  the  purpose  of  redeveloping  for  the 
economic  benefit  of  the  City  of 
Pittsfield.  Pursuant  to  a  Definitive 
Economic  Development  Agreement 
entered  into  by  PEDA,  the  City,  and  the 
General  Electric  Company  ("GE"). 
approximately  52  acres  of  the  GE-  ■ 
Pittsfield/Housatonic  River  Site  will  be 
transferred  to  PEDA  after  the 
completion  of  removal  actions  pursuant 
to  a  CERCLA  consent  decree  entered  by 
the  United  States  District  Court  in  the 
matter  of  United  States  v.  General 
Electric  Company,  Civil  Docket  No.  99- 
30225-MAP.  PEDA  will  be  the  fee  ovmer 
of  property  transferred  to  it  by  GE  and 
will  be  responsible  for  managing  future 
land  uses  thereon.  Under  the  Proposed 
Agreement,  the  United  States  grants  a 
Covenant  Not  to  Sue  to  the  Purchaser 
under  provisions  of  CERCLA,  the 
Resource  Conservation  and  Recovery 
Act,  the  Oil  Pollution  Act,  the  Clean 
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Water  Act.  the  Toxic  Substances  Control 
Act.  and  the  Rivers  and  Harbors  Act. 
with  respect  to  existing  contamination 
at  the  Site.  In  exchange,  the  Piu-chaser 
agrees  to  perform  the  following  with 
respect  to  the  property:  grant  access; 
abide  by  the  terms  of  institutional 
controls;  perform  post-removal  site 
control  work  for  the  response  actions 
undertaken  at  the  Property;  and  pay  the 
natural  resource  trustees  up  to  $4 
million,  consisting  of  in-kind  services 
and/or  a  percentage  of  PEDA's  net 
revenues.  In  addition,  under  the 
Agreement,  PEDA  will  abide  by  its 
obligations  in  the  Consent  Decree  and 
provide  particular  covenants  not  to  sue 
the  govenmient. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  the  Agency 
will  receive  written  comments  relating 
to  the  settlement.  The  Agency  will 
consider  all  comments  received  and 
may  modify  or  withdraw  its  consent  to 
the  settlement  if  comments  received 
disclose  facts  or  considerations  which 
indicate  that  the  settlement  is 
inappropriate,  improper,  or  inadequate. 
The  Agency's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  One  Congress  Street, 
Boston,  MA  02114. 

DATES:  Comments  must  be  submitted  on 
or  before  February  25,  2002. 

ADDRESSES:  Comments  should  be 
addressed  to'  the  Regional  Hearing  Clerk, 
U.S.  Environmental  Protection  Agency, 
Region  1,  One  Congress  Street,  Suite 
1100,  Mailcode  RAA,  Boston, 
Massachusetts  02203,  and  should  refer 
to:  In  re:  Pittsfield  Economic 
Development  Authority  (PEDA)  related 
to  CERCLA  Site  known  as  the  GE- 
Pittsfield/Housatonic  River  Site.  U.S.' 
EPA  Docket  No.  CERCLA-01-2002- 
0007. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  Agreement  and 
Covenant  Not  to  Sue  can  be  obtained 
from  Rose  Howell,  Paralegal,  U.S. 
Environmental  Protection  Agency. 
Region  1,  One  Congress  Street,  Mailcode 
HIO.  Boston,  Massachusetts  02214. 
(617)  918-1213. 

Dated:  January  3,  2002. 
Robert  W.  Vamey, 

Regional  Administrator,  New  England  Region. 
[FR  Doc.  02-1881  Filed  1-24-02;  8:45  am] 
BILL1NO  COOE  6S«0-S»-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Public  Information  Collection 
Approved  by  Office  of  Management 
and  Budget 

lanuary  15,  2002. 

The  Federal  Communications 
Commission  (FCC)  has  received  Office 
of  Management  and  Budget  (OMB) 
approval  for  the  following  public 
information  collections  pursuant  to  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  96-511.  An  agency  may  not 
conduct  or  sponsor  a  collection  of 
information  unless  it  displays  a 
currently  valid  control  number.  Not 
withstanding  any  other  provisions  of 
law,  no  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nujnber. 
Questions  concerning  the  OMB  control 
numbers  and  expiration  dates  should  be 
directed  to  Judy  Boley,  Federal 
Commimications  Commission,  (202) 
418-0214. 

Federal  Communications  Commission 

OMB  Control  No.:  3060-0999. 

Expiration  Date:  01/31/05. 

Title:  Exemption  of  Public  Mobile 
Service  Phones  from  the  Hearing  Aid 
Compatibility  Act. 

Form  No.  :N/ A. 

Respondents:  Individuals  or 
households;  business  or  other  for-profit. 

Responses:  3.860. 

Estimated  Time  Per  Response: 
Between  2  hours  and  8  hours. 

Estimated  Total  Annual  Burden: 
20.265  hours. 

Total  Annual  Cost:  0. 

Description:  The  reporting 
requirement,  if  adopted,  will  be  used  by 
the  Commission  to  monitor  wireless 
carriers  and  handset  and  hearing  aid 
manufacturers  progress  towards 
compliance  with  hearing  aid 
compatibility  requirements,  if  the 
current  exemption  is  limited  or  revoked. 
Technical  standards  are  mandated  by 
the  Hearing  Aid  Compatibility  Act  of 
1988,  if  the  Commission  decides  to  limit 
or  revoke  the  current  exemption,  and 
will  be  used  as  a  guide  to  compliance 
with  hearing  aid  compatibility 
requirements. 

Federal  Communications  Commission. 
Magalie  Roman  Salas. 
Secretary. 
(FR  Doc.  02-1809  Filed  1-24-02;  8:45  am) 

BKUNQ  CODE  S712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-161] 

Rescheduled  Seventh  Meeting  of  the 
Advisory  Committee  for  the  2003 
World  Radiocommuntcatlon 
Conference  (WRC-03  Advisory 
Committee) 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  this 
notice  advises  interested  persons  that 
the  seventh  meeting  of  the  WRC-03 
Advisory  Committee  that  was  originally 
scheduled  for  )anuary  30,  2002  has  been 
rescheduled  and  will  now  be  held  on 
February  6,  2002,  at  the  Federal 
Communications  Commission.  The 
piupose  of  the  meeting  is  to  continue 
preparations  for  the  2003  World 
Radiocommunication  Conference.  The 
Advisory  Committee  will  consider  any 
preliminary  views  and/or  proposals 
introduced  by  the  Advisory  Committee's 
Informal  Working  Groups. 
DATES:  February  6,  2002;  10:00  am— 
12:00  noon. 

ADDRESSES:  Federal  Communications 
Conunission,  445  12th  Street,  SW.. 
Room  TW-C305,  Washington  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alexander  Roytblat,  FCC  International 
Bureau,  Planning  and  Negotiations 
Division,  at  (202)  418-7501. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission 
(FCC)  established  the  WRC-03  Advisory 
Conunittee  to  provide  advice,  technical 
support  and  recommendations  relating 
to  the  preparation  of  United  States 
proposals  and  positions  for  the  2003 
World  Radiocommunication  Conference 
(WRC-03).  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  interested  persons  of  the 
seventh  meeting  of  the  WRC-03 
Advisory  Committee.  The  WRC-03 
Advisory  Committee  has  an  open 
ntembership.  All  interested  parties  are 
invited  to  participate  in  the  Advisory 
Committee  and  to  attend  its  meetings. 
The  proposed  agenda  for  the  seventy 
meeting  is  as  follows: 

Agenda— Seventh  Meeting  of  the  WRC- 
03  Advisory  Committee,  Federal 
Communications  Commission.  445  12th 
Street,  SW.,  Room  TW-C305, 
Washington,  DC  20554. 

February  6.  2002;  10  am-12  noon 

1.  Opening  Remarks 
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2.  Approval  of  Agenda 

3.  Approval  of  the  Minutes  of  the  Sixth 

'  Meeting 

4.  Reports  from  regional  WRC-03 

Preparatory  Meetings 

5.  ^f^IA  Draft  Preliminary  Views  and 

Proposals 

6.  IWG  Reports  and  Documents  relating 

to: 

a.  Consensus  Views  and  Issue  Papers 

b.  Draft  Proposals 

7.  Future  Meetings 

8.  Other  Business 

Federal  Communications  Commission. 

Donald  Abelson, 

Chief.  International  Bureau. 

[FR  Doc.  02-1812  Filed  1-24-02;  8:45  am] 

BILLING  CODE  S712-01-P  | 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION  i 

Notice  of  Agency  Meeting;  Sunshine 
Act 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
the  Federal  Deposit  Insurance 
Corporation's  Board  of  Directors  will 
meet  in  open  session  at  10  a.m.  on 
Tuesday,  January  29,  2002.  to  consider 
the  following  matters: 

Summary  Agenda 

No  substantive  discussion  of  the 
following  items  is  anticipated.  These 
matters  will  be  resolved  with  a  single 
vote  imless  a  member  of  the  Board  of 
Directors  requests  that  an  item  be 
moved  to  the  discussion  agenda. 
Disposition  of  minutes  of  previous 

Board  of  Directors'  meetings. 
Summary  reports,  status  reports,  and 

reports  of  actions  taken  pursuant  to 

authority  delegated  by  the  Board  of 

Directors. 
Memorandum  and  resolution  re:  Final 

Rule — Part  325 — Risk-Based  Capital 

Treatment  for  Claims  on  Securities 

Firms. 


Federal  Register /Vol.  67.  No.  17 /Friday,  January  25,  2002 /Notices 


Discussion  Agenda 

Memorandum  re:  Special  Examination 
Activities. 

The  meeting  will  be  held  on  the  Board 
Room  on  the  sixth  floor  of  the  FDIC 
Building  located  at  550— 17th  Street. 
NW..  Washington,  DC. 

The  FDIC  will  provide  attendees  with 
auxiliary  aids  (e.g.,  sign  language 
interpretation)  required  for  this  meeting. 
Those  attendees  needing  such  assistance 
should  call  (202)  416-2089  (Voice); 
(202)  416-2007  (TTY),  to  make 
necessary  arrangements. 

Requests  for  mrther  information 
concerning  the  meeting  may  be  directed 


to  Mr.  Robert  E.  Feldman,  Executive 
Secretary  of  the  Corporation,  at  (202) 
898-6757. 

Dated:  January  22.  2002. 
Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

|FR  Doc.  02-2015  Filed  1-23-02;  2:01  pm] 
BILUNG  CODE  6714-01-M 


FEDERAL  MARITIME  COMMISSION 
Sunshine  Act  Meeting 

TIME  AND  date:  10  a.m.— January  30, 

2002. 

PLACE:  800  North  Capitol  Street,  NW.. 

First  Floor  Hearing  Room,  Washington, 

DC. 

STATUS:  A  portion  of  the  meeting  will  be 

open  and  the  remainder  will  be  closed. 

MATTERS  TO  BE  CONSIDERED:  The  Open 

Portion  of  the  Meeting: 

1.  Passenger  Vessel  Operator  Program: 

Issues  Regarding  Financial  Coverage  for 

Performance  of  Cruises. 
The  Closed  Portion  of  the  Meeting: 
1.  Fact  Finding  Investigation  No.  24 — 

Exclusive  Tug  Arrangements  in  Florida 

Ports 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Bryant  L.  VanBrakle,  Secretary,  (202) 

523-5725. 

Bryant  L.  VanBrakle, 

Secretary. 

|FR  Doc.  02-2031  Filed  1-23-02;  2:00  pm] 

BILUNG  CODE  6730-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  imder  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than  February 
11, 2002. 

A.  Federal  Reserve  Bank  of 
Minneapolis  (Julie  Stackhouse.  Vice 


President)  90  Hennepin  Avenue, 
Mirmeapolis,  Minnesota  55480-0291: 

1.  Mildred  M.  Hansen  Trust  and 
Mildred  M.  Hansen,  as  an  individual 
and  trustee  of  the  Mildred  M.  Hansen 
Trust,  Ciuxie,  Minnesota;  to  retain 
voting  shares  of  Currie  Bancorporation, 
Inc.,  Currie,  Minnesota,  and  thereby 
indirectly  retain  voting  shares  of  Cvuxie 
State  Bank.  Currie,  Minnesota. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  22,  2002. 
Rotiert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
(FR  Doc.  02-1932  Filed  1-24-02;  8:45  am) 
BHJJNO  COOE  6210-02-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  NontMinkIng  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has: 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated.  ' 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  February  21.  2002. 

A.Federal  Reserve  Bank  of  Atlanta 
(Cynthia  C.  Goodwin,  Vice  President) 
1000  Peachtree  Street,  N.E.,  Atlanta, 
Georgia  30309-4470: 

1.  Colony  Bankcorp,  Inc.,  Fitzgerald, 
Georgia;  to  acquire  Quitman  Bancorp, 
Inc.,  Quitman,  Georgia,  and  thereby 
indirectly  acquire  Quitman  Federal 
Savings  Bank,  Quitman,  Georgia,  and 
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thereby  engage  in  operating  a  savings 
association,  pursuant  to  section 
225.28(b)(4)(ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  January  22,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.02-1931  Filed  1-24-02;  8:45  am] 

BILUNG  CODE  6210-01-S 


FEDERAL  TRADE  COMMISSION 

Agency  Information  Collection 
Activities;  Submisston  for  0MB 
Review;  Comment  Request 

agency:  Federal  Trade  Commission 

("FTC"). 

action:  Notice. 

summary:  The  Federal  Trade 
Commission  (FTC)  has  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  imder  the  Paperwork 
Reduction  Act  (PRA)  information 
collection  requirements  contained  in  its 
Funeral  Industry  Practices  Rule 
("Funeral  Rule"  or  "Rule").  The  FTC  is 
seeking  public  comments  on  its 
proposal  to  extend  through  February  28, 
2005  the  current  PRA  clearance  for 
information  collection  requirements 
contained  in  the  regulations.  That 
clearance  expires  on  February  28.  2002. 
DATES:  Comments  must  be  submitted  on 
or  before  February  25,  2002. 
ADDRESSES:  Send  written  comments  to 
the  Office  of  Information  and  Regulatory 
Affairs.  Office  of  Management  and 
Budget.  New  Executive  Office  Building, 
Room  10202,  Washington,  DC  20503, 
ATTN.:  Desk  Officer  for  the  Federal 
Trade  Commission,  and  to  Secretary, 
Federal  Trade  Commission,  Room  H- 
159,  600  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20580.  All  comments 
should  be  captioned  "Funeral  Rule: 
Paperwork  comment." 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  proposed  information 
requirements  should  be  addressed  to 
Myra  Howard.  Attorney.  Division  of 
Marketing  Practices.  Bureau  of 
Consumer  Protection.  Federal  Trade 
Commission,  Room  H-238.  600 
Pennsylvania  Ave.,  NW..  Washington, 
DC  20580.  (202)  326-2047. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520).  Federal 
agencies  must  obtain  approval  from 
OMB  for  each  collection  of  information 
they  conduct  or  sponsor.  On  November 
21.  2001,  the  FTC  sought  comment  on 
the  information  collection  requirements 
associated  with  the  Funeral  Rule,  16 
CFR  part  453  (OMB  Control  Niunber: 


3084-0025).  See  66  FR  58492.  No 
comments  were  received  on  any  aspect 
of  the  notice,  including  staff's  PRA 
burden  estimates.  Pursuant  to  the  OMB 
regulations  that  implement  the  PRA  (5 
CFR  part  1320).  the  FTC  is  providing 
this  second  opportimity  for  public 
comment  while  seeking  OMB  approval 
to  extend  the  existing  paperwork 
clearance  for  the  Rule. 

The  Funeral  Rule  ensures  that 
consumers  who  are  purchasing  funeral 
goods  and  service  have  accurate 
information  about  the  terms  and 
conditions  (especially  prices)  for  such 
goods  and  services.  The  Rule  requires 
the  funeral  providers  disclose  this 
information  to  consumers  and  maintain 
records  to  facilitate  enforcement  of  the 
Rule. 

Estimated  annual  hours  burden:  The 
estimated  biu-den  associated  with  the 
collection  of  information  required  by 
the  Rule  is  22.300  hours  for 
recordkeeping  and  57,900  hours  for 
disclosures,  for  a  total  of  80,000  hours, 
rounded  to  the  nearest  thousand.  This 
estimate  is  based  on  the  number  of 
funeral  providers  (approximately 
22,300),  the  number  of  funerals 
annually  (approximately  2.3  million), 
and  the  time  needed  to  fulfill  the 
information  collection  tasks  required  by 
the  Rule. 

Recordkeeping:  The  Rule  requires  that 
funeral  providers  retain  copies  of  price 
lists  and  statements  of  funeral  goods 
and  services  selected  by  consimiers. 
Based  on  a  maximum  average  burden  of 
one  hour  per  provider  per  year  for  this 
task,  the  total  burden  for  the  22,300 
providers  is  22,300  hours.  This  estimate 
is  unchanged  from  1998.         * 

Disclosure:  The  Rule  requires  that 
fimeral  providers  (1)  maintain  current 
price  lists  for  funeral  goods  and 
services,  (2)  provide  written 
documentation  of  the  funeral  goods  and 
services  selected  by  consumers  making 
funeral  arrangements,  and  (3)  provide 
information  about  funeral  prices  in 
response  to  telephone  inquiries.     , 

Maintaining  current  price  lists 
requires  that  funeral  providers  revise 
their  price  lists  from  time  to  time 
through  the  year  to  reflect  price 
changes.  Based  on  a  maximum  average 
burden  of  two  hours  per  provider  per 
year  for  this  task,  the  total  burden  for 
22.300  providers  is  44,600  hours.  This 
estimate  is  unchanged  from  the  FTC's 
prior  estimate  in  1998. 

The  original  rulemaking  record 
indicated  that  87  percent  of  funeral 
providers  provided  written 
documentation  of  funeral  arrangements, 


even  absent  the  Rule's  requirements.' 
Accordingly,  the  Rule  imposes  a 
disclosure  biu^en  on  2,899  providers 
(13  percent  of  22,300  providers).  These 
providers  are  typically  the  smallest 
fimeral  homes.  The  disclosure 
requirement  can  be  satisfied  through  the 
use  of  a  standard  form  (an  example  of 
which  is  available  to  the  industry  in  the 
Compliance  Guide  to  the  Funeral  Rule). 
Based  on  an  estimation  that  these 
smaller  homes  arrange,  on  average, 
approximately  20  funerals  per  year  and 
that  it  would  take  each  of  them  about  3 
minutes  to  record  prices  for  each 
consumer  on  the  standard  form,  FTC 
staff  estimates  that  the  total  burden 
associated  with  this  disclosure 
requirement  is  one  hour  per  provider 
not  already  in  compliance,  for  a  total  of 
2,899  hours. 

The  Fimeral  Rule  also  requires  funeral 
providers  to  answer  telephone  inquiries 
about  the  provider's  offerings  or  prices. 
Industry  data  indicate  that  only  about 
nine  percent  of  funeral  purchasers  make 
telephone  inquiries,  with  each  call 
lasting  an  estimated  three  minutes.  Only 
about  half  of  that  additional  time  is 
attributable  to  disclosures  required 
solely  by  the  Rule,  since  many  providers 
would  provide  the  requested 
infornwtion  even  without  it.  Thus, 
assuming  that  the  average  purchaser 
makes  two  calls  per  funeral  to  compare 
prices,  the  estimated  burden  is  10,350 
hours  [(V2  X  3  minute  call  x  2  calls/ 
funeral)  x  207,000  funerals  (nine 
percent  of  2,300,000  funerals/year)]. 
This  bm-den  likely  will  decline  over 
time  as  consumers  increasingly  rely  on 
the  Internet  for  funeral  price 
information. 

In  simi,  the  disclosure  total  is  57,849 
hours  (44,600  +  2,899  +  10.350).  The 
total  estimated  hours  biu-den  associated 
with  the  Rule  for  both  recordkeeping 
and  disclosure  requirements  is  80,000, 
rounded  to  the  nearest  thousand  (22,300 
hours  for  recordkeeping  +  57,849  hours 
for  disclosure). 

Estimated  annual  cost  burden: 
$3,900,000,  rounded  ($3,560,000  in 
labor  costs  and  $340,000  in  non-labor 
costs). 

Labor  costs:  Labor  costs  are  derived 
by  applying  appropriate  hourly  cost 
figures  to  the  burden  hours  described 
above.  The  hoiuly  rates  used  below  are 
averages. 


'  The  original  version  of  the  Funeral  Rule 
required  that  funeral  providers  retain  a  copy  of  and 
give  each  customer  a  separate  "Statement  of 
Funeral  Goods  and  Services  Selected."  The  1994 
amendments  to  the  Rule  eliminated  that 
requirement,  allowing  instead  for  such  disclosures 
to  be  incorporated  into  a  ivrilten  contract,  bill  of 
sale,  or  other  record  of  a  transaction  that  providers 
use  to  memorialize  sales  agreements  with 
customers. 
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Clerical  personnel,  at  an  hourly  rate  of 
$10,  can  perform  the  recordkeeping 
tasks  required  under  the  Rule.  Based  on 
the  estimated  hour  burden  of  22,300 
hours,  the  estimated  cost  burden  for 
recordkeeping  is  $223,000  ($10  x  22,300 
hours). 

The  two  hours  required  of  each 
provider,  on  average,  to  update  price 
lists  should  consist  of  approximately  1.5 
hours  of  managerial  or  professional 
time,  at  $75  per  hour,  and  .5  hours  of 
clerical  time,  at  $10  per  hour,  for  a  total 
of  $117.50  per  provider.  Thus,  the 
estimated  total  cost  burden  for 
maintaining  price  lists  is  $2,620,250 
($117.50  X  22,300  providers). 

The  cost  of  providing  written 
documentation  of  the  goods  and 
services  selected  by  the  consumer  is 
2,899  hours  of  managerial  or 
professional  time  at  approximately  $75 
per  hour,  or  $217,425. 

The  cost  of  responding  to  telephone 
inquiries  about  offerings  or  prices  is 
10,350  hours  of  managerial  or 
professional  time  at  $75,  or  $776,250. 

The  total  labor  cost  of  the  three 
disclosiue  requirements  imposed  by  the 
Funeral  Rule  is  $3,613,925  ($2,620,250 
+  $217,425  +  $776,250).  The  total  labor 
cost  for  recordkeeping  and  disclosures 
is  $3,837,000  ($223,000  for 
recordkeeping  +  $3,613,925  for 
disclosures),  rounded  to  the  nearest 
thousand. 

Capital  or  other  non-labor  costs:  The 
Rule  imposes  minimal  capital  costs  and 
no  current  start-up  costs.  Tlie  Rule  first 
took  effect  in  1984  and  the  revised  Rale 
took  effect  in  1994,  so  funeral  providers 
should  already  have  in  place  capital 
equipment  to  carry  out  tasks  associated 
with  Rule  compliance.  Moreover,  most 
funeral  homes  already  have  access,  for 
other  business  purposes,  to  the  ordinary 
office  equipment  needed  for 
compliance,  so  the  Rule  likely  imposes 
minimal  additional  capital  expense. 

Compliance  with  the  Ride,  however, 
does  entail  some  expense  to  funeral 
providers  for  printing  and  duplication 
of  price  lists.  Based  on  a  rough  estimate 
of  300  pages  per  year  per  provider  for 
copies  of  the  various  price  lists,  at  5 
cents  per  page,  and  22,300  providers, 
the  total  cost  burden  associated  with 
printing  and  copying  is  $334,500.  In 
addition,  the  estimated  2,899  providers 
not  already  providing  written 
documentation  of  funeral  arrangements 
apart  from  the  Rule  will  incur 
additional  printing  and  copying  costs. 
Assimiing  that  those  providers  use  the 
standard  two-page  form  shown  in  the 
Compliance  Guide,  at  5  cents  per  page, 
at  an  average  of  20  funerals  per  year,  the 
added  cost  burden  would  be  $5,798. 
Thus,  estimated  non-labor  costs  are 
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$340,000,  rounded  to  the  nearest 
thousand. 

The  cost  of  training  associated  with 
Rule  compliance  is  generally  included 
in  continuing  education  requirements 
for  licensing  and  voluntary  certification 
programs.  Moreover,  the  FTC  has 
provided  its  Compliance  Guide  to  all 
funeral  providers  at  no  cost,  and 
additional  copies  are  available  on  the 
FTC  web  site  or  by  mail.  Accordingly, 
the  Rule  imposes  no  additional  training 
costs. 

William  E.  Kovacic. 

General  Counsel. 

[FR  Doc.  02-1889  Filed  1-24-02;  8:45  am] 

BILUNG  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Guide  to  Community  Preventive 
Services  (GCPS)  Task  Force:  Meeting 

Name:  Task  Force  on  Community 
Preventive  Services. 

Times  and  Dates:  9  a.m.-7  p.m.,  February 
6,  2002.  8  a.m.-3  p.m.,  February  7,  2002. 

Place:  The  Sheraton  Colony  Square,  188 
14th  Street,  NE.,  Atlanta.  Georgia  30361, 
telephone  (404)  892-6000. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  mission  of  the  Task  Force  is 
to  develop  and  publish  a  Guide  to 
Conununity  Preventive  Services,  which  is 
based  on  the  best  available  scientific 
evidence  and  current  expertise  regarding 
essential  public  health  services  and  what 
works  in  the  delivery  of  those  services. 

Matters  to<be  discussed:  Agenda  items 
include:  Presentations  on  the  following 
chapters:  Cancer  (Informed  Decision  Making, 
School  Based  Interventions  to  Prevent  Skin 
Cancer,  and  Interventions  to  Increase  Breast, 
Cervical  and  Colorectal  Cancer  Screening), 
Nutrition  and  the  Yale  Obesity  Reviews, 
Sexual  Behavior,  Vaccine  Preventive 
Diseases  (Expanding  Access  In  Health  Care 
Settings)  and  Violence  Prevention  (Early 
Childhood  Home  Visitation  and  Shall  Issue 
Laws);  presentations  on  the  dissemination  of 
the  Physical  Activity  Chapter;  dissemination 
and  evaluation  plans  for  the  Cancer  Chapter; 
and  general  updates  on  the  evaluation  plans 
and  methods. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  Additional  Information: 
Peter  Briss.  M.D..  M.P.H.,  Acting  Chief, 
Community  Guide  Branch,  Division  of 
Prevention  Research  and  Analytic  Methods, 
Epidemiology  Program  Office.  CDC,  4770 
Buford  Highway,  M/S  K-73,  Atlanta,  Geoigia 
30341,  telephone  770/48&-8189. 

Persons  interested  in  reserving  a  space  for 
this  meeting  should  call  770/488-8189  by 
close  of  business  on  February  1,  2002. 


The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for 
ToxicSubstances  and  Disease  Registry.    • 

Dated:  )anuary  18,  2002. 
Alvin  Hall, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-1848  Filed  1-24-02;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

CDC  Advisory  Committee  on  HIV  and 
STD  Prevention:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting. 

Name:  Conference  Call:  CDC  Advisory 
Committee  on  HIV  and  STD  Prevention. 

Time  and  Date:  1  a.m.-2:30  p.m..  February 
15,  2002. 

Bridge  Number:  1-800-713-1971. 

Conference  Code:  896071. 

Status:  Open  to  the  public,  limited  only  by 
the  phone  space  available.  The  bridge 
number  will  accommodate  approximately 
100  people. 

Purpose:  This  Committee  is  charged  with 
advising  the  Director,  CDC,  regarding 
objectives,  strategies,  and  priorities  for  HIV 
and  STD  prevention  efforts  including 
maintaining' surveillance  of  HIV  infection, 
AIDS,  and  STDs,  the  epidemiologic  and 
laboratory  study  of  HIV/ AIDS  and  STDs, 
information/education  and  risk  reduction 
activities  designed  to  prevent  the  spread  of 
HIV  and  STDs,  and  other  preventive 
measures  that  become  available. 

Matters  to  be  discussed:  Agenda  items 
include  issues  pertaining  to  how  the  meeting 
formats  might  be  changed  to  enable  CDC 
Advisory  Committee  on  HIV  and  STD 
Prevention  (ACHSP)to  more  actively 
participate  in  and  guide  CDC  activities. 

Contact  Person  for  More  Information: 
Paulette  Ford-Knights,  Committee 
Management  Analyst,  National  Center  for 
HIV,  STD,  and  TB  Prevention,  1600  Clifton 
Road,  NE.,  Mailstop  E-07,  Atlanta,  Georgia 
30333.  Telephone  404/639-8008,  fax  404/ 
639-3125,  e-mail  pbf7@cdc.gov. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 
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Dated:  January  17,  2002. 
Alvin  Hall. 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-1846  Filed  1-24-02;  8:45  am] 

BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  IMeeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Coinmittee  Act 
(Public  Law  92-463),  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Advisory  Committee  on 
Immunization  Practices  (ACIP). 

Times  and  Dates:  8:30  a.m.-5:30  p.m., 
February  20,  2002,  8  a.m.-3:45  p.m., 
February  21,  2002. 

Place:  Atlanta  Marriott  Century  Center, 
2000  Century  Boulevard,  NE.,  Atlanta, 
Georgia  30345-3377. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
.  advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents.  In 
addition,  under  42  U.S.C.  1396s,  the 
Committee  is  mandated  to  establish  and 
periodically  review  and,  as  appropriate, 
revise  the  list  of  vaccines  for  administration 
to  vaccine-eligible  children  through  the 
Vaccines  for  Children  (VFC)  program,  along 
with  schedules  regarding  the  appropriate 
periodicity,  dosage,  and  contraindications 
applicable  to  the  vaccines. 

Matters  to  be  discussed:  The  agenda  will 
include  a  discussion  on  the  adult 
harmonized  schedule;  yellow  fever  vaccine; 
update  on  2001-2002  influenza  season; 
update  on  2001-2002  influenza  vaccine 
supply;  update  on  pediatric  influenza 
vaccination  feasibility  study;  economics  of 
vaccinating  children  for  influenza;  2002 
options  for  recommending  influenza  vaccine 
for  children;  2002  Recommendations  for 
Control  and  Prevention  of  Influenza;  update 
on  supplemental  recommendations  for  use  of 
anthrax  vaccine;  update  on  anthrax  events 
and  response;  vaccinia  (smallpox)  vaccine 
safety;  smallpox  containment  strategies;  use 
of  smallpox  vaccine  in  the  pre-attack  setting; 
role  of  jet  injectors  in  the  event  of  a  smallpox 
emergency;  update  on  supply  of  smallpox 
vaccine  and  vaccinia  immune  globulin; 
updates  from  the  National  Immunization 
Program,  Food  and  Drug  Administration, 
Vaccine  Injury  Compensation  Program, 
National  Institutes  of  Health,  National 
Vaccine  Program,  and  National  Center  for 
Infectious  Diseases;  a  discussion  on  rotavirus 
vaccine  and  intussusception;  process  of 
formulating  the  childhood  harmonized 
immunization  schedule;  update  on  vaccine 
supply;  and  update  on  thimerosal. 


Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Gloria  A.  Kovach,  Program  Analyst, 
Epidemiology  and  Surveillance  Division, 
National  Immunization  Program,  CDC,  1600 
Clifton  Road.  NE.  m/s  E61,  Atlanta,  Georgia 
30333.  Telephone  404/639-8096. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  17,  2002. 
Alvin  Hall, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-1845  Filed  1-24-02;  8:45  am] 
BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and ' 
Prevention 

Safety  and  Occupational  Health  Study 
Section  (SOHSS),  National  InstHute  for 
Occupational  Safety  and  Health 
(NIOSH);  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
{Public  Law  92-463),  the  Centers  for 
Disease  Control  and  Prevention  (CDC) 
announces  the  following  committee 
meeting: 

Name:  Safety  and  Occupational  Health 
Study  Section  (SOHSS),  National  Institute  for 
Occupational  Safety  and  Health  (NIOSH). 

Tinws  and  Dates:  8:30  a.m.-5:30  p.m., 
February  28,  2002,  8  a.m.-5  p.m.,  March  1, 
2002. 

Place:  Royal  Sonesta  Hotel,  300  Bourbon 
Street,  New  Orleans,  Louisiana  70131, 
telephone  504/586-0300. 

Status:  Open  8:30  a.m.-9:30  a.m.,  February 
28,  2002,  Closed  9:30  a.m.-5:00  p.m., 
February  28,  2002,  Closed  8  a.m.-5  p.m., 
March  1,  2002. 

Purpose:  The  Safety  and  Occupational 
Health  Study  Section  will  review,  discuss, 
and  evaluate  grant  application(s)  received  in 
response  to  the  Institute's  standard  grants 
review  and  funding  cycles  pertaining  to 
research  issues  in  occupational  safety  and 
health,  and  allied  areas.  It  is  the  intent  of  the 
NIOSH  to  support  broad-based  research 
endeavors  in  keeping  with  the  Institute's 
prc^am  goals.  This  will  lead  to  improved 
understanding  and  appreciation  for  the 
magnitude  of  the  aggregate  health  burden 
associated  vinth  occupational  injuries  and 
illnesses,  as  well  as  to  support  more  focused 
research  projects,  which  will  lead  to 
improvements  in  the  delivery  of  occupational 
safety  and  health  services  arid  the  prevention 
of  work-related  injury  and  illness.  It  is      , 


anticipated  that  research  funded  will 
promote  these  program  goals. 

Matters  to  be  discussed:  The  meeting  will 
convene  in  open  session  from  8:30-9:30  a.m. 
on  February  28,  2002.  to  address  matters 
related  to  the  conduct  of  Study  Section 
business.  The  remainder  of  the  meeting  will 
proceed  in  closed  session.  The  purpose  of  the 
closed  sessions  is  for  the  SOHSS  to  consider 
safety  and  occupational  health-related  grant 
applications.  These  portions  of  the  meeting 
will  be  closed  to  the  public  in  accordance 
with  provisions  set  forth  in  section  552b(c)(4) 
and  (6)  title  5  U.S.C.  and  the  Determination 
of  the  Associate  Director  for  Management  and 
Operations.  Centers  for  Disease  Control  and 
Prevention,  pursuant  to  Pub.  L.  92-463. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Charles  N.  Rafferty,  Ph.D.,  NIOSH  Scientific 
Review  Administrator,  6701  Rockledge  Drive, 
Room  4114,  MSC  7816,  Bethesda.  Maryland 
20892,  telephone  301/435-3562.  fax  301/ 
480-2644. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  January  17,  2002. 
Alvin  Hall, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-1844  Filed  1-24-02;  8:45  am) 

BILLING  COOE  4163-1»-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

National  Vaccine  Advisory  Committee, 
Suticommittee  on  Future  Vaccines, 
Subcommittee  on  Immunization 
Coverage,  and  Sul)committee  on 
Vaccine  Safety  and  Communication 
Meetings 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  the  Centers  for 
Disease  Control  and  Prevention  {CDC) 
annoimces  the  following  Federal 
advisory  committee  meetings. 

Name:  National  Vaccine  Advisory 
Committee  (NVAC). 

Times  and  Dates:  9  a.m.-5  p.m.,  February 
5.  2002.8:30  a.m.-l:15  p.m.,  February  6, 
2002. 

Place:  Hubert  H.  Humphrey  Building. 
Room  705A,  200  Independence  Avenue.  SW., 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Notice:  In  the  interest  of  security, -the 
Department  has  instituted  stringent 
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procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  should  plan 
to  arrive  at  the  building  each  day  either 
between  8  a.m.  and  8:30  a.m.  or  12:30  p.m. 
and  1  p.m.  Entrance  to  the  meeting  at  other 
times  during  the  day  cannot  be  assured. 

Purpose:  This  committee  advises  and 
makes  reconunendations  to  the  Director  of 
the  National  Vaccine  Program  on  matters 
related  to  the  Program  responsibilities. 

Matters  to  be  discussed:  Agenda  items  will 
include:  A  report  from  the  National  Vaccine 
Program  Office  (NVPO)  and  the  Interagency 
Vaccine  Workgroup;  a  report  from  the  Acting 
Assistant  Secretary  for  Health;  a  report  from 
the  Rotavirus  Vaccine  Workshop;  Thimerasol 
in  Vaccines — FoUowup;  discussion  of 
decisions  in  the  face  of  uncertainty; 
discussions  on  Bioterrorism  Issues, 
Departmental  Initiatives,  Smallpox 
Preparedness,  &  Anthrax  Preparedness;  an 
update  on  Vaccine  Supply — Report  bom  the 
NVAC  Workgroup;  Vaccine  Safety  and 
Communication  Subcommittee  report; 
Immunization  Coverage  Subcommittee 
report,  Pediatric  and  Adolescent 
Immunization  Standards;  Future  Vaccines 
Subcommittee  report;  Rotavirus  Vaccine 
Workshop — Report;  an  update  on 
Immunization  Registries;  a  report  on  Polio 
Laboratory  Containment,  an  update  on  Global 
Poho  Eradication;  reports  from  Advisory 
Commission  on  Childhood  Vaccines/Division 
of  Vaccine  Injury  Compensation,  Vaccine 
Related  Biological  Products  Advisory 
Committee/Food  and  Drug  Administration, 
Advisory  Committee  on  Immunization 
Practices/National  Immunization  Program/ 
National  Center  for  Infectious  Diseases. 

Name:  Subcommittee  on  Future  Vaccines. 

Time  and  Date:  2  p.m.-5  p.m.,  February  5, 
2002. 

Place:  Hubert  H.  Humphrey  Building, 
Room  305A,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  develops 
policy  options  and  guides  national  activities 
that  lead  to  accelerated  development, 
licensure,  and  theiiest  use  of  new  vaccines 
in  the  simplest  possible  immunization 
schedules. 

Matters  to  be  discussed:  Agenda  items  will 
include  a  rep>ort  from  CDC  Consultation  on 
Partially  Effective  Vaccines  for  HIV; 
discussions  on  possible  future  topics 
including  Pneumococcal  Vaccine  and 
Varicella  in  Immunocompromised  hosts. 

Name:  Subcommittee  on  Immunization 
Coverage. 

Time  and  Date:  2  p.m.-5  p.m.,  February  5, 
2002. 

Place:  Hubert  H.  Humphrey  Building, 
Room  705A,  200  Independence  Avenue,  SW, 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  will  identify 
and  propose  solutions  that  provide  a 
multifaceted  and  holistic  approach  to 
reducing  barriers  that  result  in  low 
immunization  coverage  for  children. 

Matters  to  be  discussed:  Agenda  items  will 
include  a  report  on  the  status  of  the  adult 


immunization  standards  and  the  adolescent 
and  child  immunization  standards;  an  update 
on  the  Mandatory  Immunization  Guidelines 
Workgroup;  and  a  report  on  vaccine 
financing  issues. 

Name:  Subcommittee  on  Vaccine  Safety 
arid  Communication. 

Time  and  Date:  2  p.m.-5  p.m.,  February  5, 
2002. 

Place:  Hubert  H.  Humphrey  Building, 
Room  325A,  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  reviews  issues 
relevant  to  vaccine  safety  and  adverse 
reactions  to  vaccines. 

Matters  to  be  Discussed:  Institute  of 
Medicine  Vaccine  Safety  Committee  final 
report;  Selection  of  Vaccine  Safety 
Hypotheses  for  Year  2002;  discussion  of  a 
Possible  Alternative  Standard  for 
Adjudication  of  VICP  Claims  for  Non-Table 
Injuries;  follow-up  to  the  "Workshop  on 
Vaccine  Communications". 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Gloria  Sagar,  Committee  Management 
Specialist,  NVPO,  CDC,  4770  Burford 
Highway  M/S  K-77,  Atlanta.  Georgia  30341, 
telephone  770/488-2040. 

An  unavoidable  administrative  delay 
meeting  the  15-day  publication  requirement. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  an  J 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for 
ToxicSubstances  and  Disease  Registry. 

Dated:  January  18,  2002. 
Alvin  HaU, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-1847  Filed  1-24-02;  8:45  am] 

BHJJNG  CODE  4163-18-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-2139-N] 

Medicaid  Program;  iiifrastructura 
Grant  Program  To  Support  the 
Competitive  Employment  of  People 
With  Disabilities 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
action:  Notice. 

SUMMARY:  This  notice  announces  the 
availability  of  funding,  through  grants, 
for  eligible  States  under  the  Ticket  to 
Work  and  Work  Incentives 
Improvement  Act  of  1999.  The  grant 


program  is  designed  to  assist  States  in 
developing  infrastructtires  to  support 
the  competitive  employment  of  people 
with  disabilities  by  extending  necessary 
Medicaid  coverage  to  these  individuals. 
This  notice  also  contains  pertinent 
information  where  States  may  apply  for 
the  grant  program. 

DATES:  States  should  submit  a  notice  of 
intent  to  apply  for  a  grant  no  later  than 
March  15,  2002. 

Deadline  for  Grant  Submission:  Grant 
applications  must  be  submitted  by  Jime 
7,  2002  to  be  considered  imder  the 
Fiscal  Year  2003  annual  funding  cycle. 
ADDRESSES:  Standard  application  forms 
and  related  instructions  are  available 
£rom  and  must  be  formally  submitted  to: 
Judith  Norris,  Centers  for  Medicare  and 
Medicaid  Services,  Office  of  Internal 
Customer  Support,  Acquisition  and 
Grants  Group ,  C2-2 1-15  Central 
Building,  7500  Security  Boulevard,  . 
Baltimore,  MD  21244-1850.  (410)  786- 
5130,  E-mail:  Jnonisl@cms.hhs.gov. 

Please  note:  While  State  agencies  are 
only  required  to  submit  an  origined  and 
two  copies,  submission  of  an  original 
and  14  copies  will  greatly  expedite  the 
application  process. 

Website:  You  may  access  up-to-date 
information  about  ihe  Medicaid 
Infrastructure  Grants  and  obtain  a 
complete  Grant  Solicitation  at:  http:// 
www.hcfa.gov/medicaid/twwiia/ 
twwiiahp.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  grants  may  be 
directed  to:  Joe  Razes,  TWWIIA  Program 
Manager,  Disabled  and  Elderly  Health 
Programs  Group,  Center  for  Medicaid 
and  State  Operations,  Center  for 
Medicare  and  Medicaid  Services,  Room 
S2-14-26,  7500  Security  Boulevard, 
Baltimore,  MD  21244-1850,  (410)  786- 
6126,  e-mail:  jTazes@cms.hhs.gov. 
SUPPLEMENTARY  INFORMATION:  This 
notice  announces  the  availability  of 
funding  for  the  infrastructure  grants  for 
the  Fiscal  Year  2003  annual  fimding 
cycle  and  contains  the  filing  dates  for 
consideration  of  grant  applications  for 
this  funding  cycle.  Please  refer  to  our 
May  31,  2000  notice  (65  FR  34715),  in 
which  we  first  solicited  States  to  apply 
for  these  grants  tuider  the  Ticket  to 
Work  and  Work  Incentives 
Improvement  Act  of  1999,  for  more 
information  concerning  the  grant 
process.  The  May  31,  2000  notice 
includes  detailed  information  on 
application  requirements,  review 
procedures,  an  explanation  of  timely 
submission,  and  other  relevant 
information. 

Authoritjr:  Section  203  of  the  Ticket  to 
Work  and  Work  Incentives  Improvement  Act 
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of  1999,  Public  Law  106-170.  ICatalog  of 
Federal  Domestic  Assistance  Program  No. 
93.779,  Centers  for  Medicare  and  Medicaid 
Services  Research,  Demonstration,  and 
Evaluations). 

Dated:  January  23,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

[FR  Doc.  02-2017  Filed  1-24-02;  8:45  am) 
BILUNG  CODE  4120-01-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centera  for  Medicare  &  Medicaid 
Servicea 

CMS-2087-PN 
RIN  0938-AK9f 

Medicaid  Program;  State  Ailotmenta 
for  Payment  of  Medicare  Part  B 
Premiuma  for  Qualifying  Indivlduala: 
Federal  Fiacai  Year  2001 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  {CMS],  HHS. 
ACTION:  Proposed  notice. 

SUMMARY:  The  Social  Security  Act 
provides  for  the  Medicaid  program  to 
pay  all  or  part  of  the  Medicare  Part  B 
premiums  (for  months  during  the  period 
beginning  with  January  1998,  and 
ending  with  December  2002)  for  two 
specific  eligibility  groups  of  low-income 
Medicare  beneficiaries,  referred  to  as 
Qualifying  Individuals.  This  notice 
announces  the  proposed  allotments  that 
would  be  available  for  State  agencies  to 
pay  Medicare  Part  B  premiums  for  these 
eligibility  groups  for  Federal  fiscal  year 
2001. 

DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  March  26,  2002. 

If  the  proposed  allotments  are 
adopted  as  final,  they  will  be  available 
for  expenditures  made  during  the 
Federal  fiscal  year  2001  (beginning 
.October  1,  2000). 

ADDRESSES:  Mail  written  comments  (1 
original  and  3  copies)  to  the  following 
address:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health  and  Hiunan  Services,  Attention: 
CMS-2087-PN,  PO  Box  8010,Baltimore, 
MD  21244-8010. 

To  insure  that  mailed  comments  are 
received  in  time  for  us  to  consider  them, 
please  allow  for  possible  delays  in 
delivering  them. 

If  you  prefer,  you  may  deliver  your 
written  comments  (1  original  and  3 
copies)  to  one  of  the  following 
addresses:  Room  443-G,  Hubert  H. 


Humphrey  Building,  200  Independence 
Avenue,  SW.,  Washington.  DC  20201, 
orRoom  C5-16-03,  7500  Seciuity 
Boulevard,  Baltimore.  MD  21244-8010. 

Comments  mailed  to  the  above 
addresses  may  be  delayed  and  received 
too  late  for  us  to  consider  them. 

Because  of  staff  and  resource 
limitations,  we  cannot  accept  comments 
by  facsimile  (FAX)  transmission.  In 
commenting,  please  refer  to  file  code 
CMS-2087-PN.  Comments  received 
timely  will  be  available  for  public 
inspection  as  they  are  received, 
generally  beginning  approximately  3 
weeks  after  publication  of  a  document, 
at  7500  Security  Blvd,  Baltimore. 
Maryland  21244.  Monday  through 
Friday  of  each  week  from  8:30  to  5  p.m. 
(phone:  (410)  786-9994). 
FOR  FURTHER  INFORMATION  CONTACT: 
Miles  McDermott,  (410)  786-3722. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

A.  Before  the  Balanced  Budget  Act  of 
1997 

Before  the  enactment  of  the  Balanced 
Budget  Act  of  1997  (BBA),  section 
1902(a)(10)(E)  of  the  Social  Security  Act 
(the  Act)  specified  that  a  Medicaid  State 
plan  must  provide  for  Medicare  cost- 
sharing  for  three  eligibility  groups  of 
low-income  Medicare  beneficiaries. 
These  three  groups  included  Qualified 
Medicare  Beneficiaries  (QMBs), 
Specified  Low-income  Medicare 
Beneficiaries  (SLMBs),  and  Qualified 
Disabled  and  Working  Individuals 
(QDWIs). 

A  QMB  is  an  individual  entitled  to 
Medicare  Part  A  with  income  at  or 
below  the  Federal  poverty  level  and 
resoiurces  below  $4,000  for  an 
individual  and  $6,000  for  a  couple.  An 
SLMB  is  an  individual  who  meets  the 
QMB  criteria,  except  that  his  or  her 
income  is  between  a  State-established 
level  (at  or  below  the  Federal  poverty 
level)  and  120  percent  of  the  Federal 
poverty  level.  A  QDWI  is  an  individual 
who  is  entitled  to  enroll  in  MedicarePart 

A,  whose  income  does  not  exceed  200 
percent  of  the  Federal  poverty  level  for 
a  family  of  the  size  involved,  whose 
resources  do  not  exceed  twice  the 
amount  allowed  imder  the 
Supplementary  Seciuity  Income  (SSI) 
program,  and  who  is  not  otherwise 
eligible  for  Medicaid.  The  definition  of 
Medicare  cost-sharing  at  section 
1905(p)(3)  of  the  Act  includes  payment 
for  premituns  for  Medicare  Part  B. 

B.  After  the  Balanced  Budget  Act  of 
1997 

Section  4732  of  the  BBA  amended 
section  1902(a)(10)(E)  of  the  Act  to 


require  States  to  provide  for  Medicaid 
payment  of  all  or  part  of  the  Medicare 
Part  B  premiums,  during  the  period 
beginning  January  1998  and  ending 
December  2002.  for  selected  members  of 
two  eligibility  groups  of  low-income 
Medicare  beneficiaries,  referred  to  as 
Qualifying  Individuals  (QIs). 

Under  section  1902(a)(10)(E)(iv)(I)  of 
the  Act.  State  agencies  are  required  to 
pay  the  hill  amount  of  the  Medicare  Part 
B  premium  for  selected  QIs  who  would 
be  QMBs  except  that  their  income  level 
is  at  least  120  percent  but  less  than  135 
percent  of  the  Federal  poverty  level  for 
a  family  of  the  size  involved.  These 
individuals  cannot  otherwise  be  eligible 
for  medical  assistance  under  the 
approved  State  Medicaid  plan. 

The  second  group  of  QIs.  under 
section  1902(a)(10){E)(iv){lI)  of  the  Act. 
includes  Medicare  beneficiaries  who 
would  be  QMBs  except  that  their 
income  is  at  least  135  percent  but  less 
than  175  percent  of  the  Federal  poverty 
level  for  a  family  of  the  size  involved. 
These  QIs  may  not  be  otherwise  eligible 
for  Medicaid  imder  the  approved  State 
plan,  but  are  eligible  for  a  portion  of 
Medicare  cost-sharing  consisting  only  of 
a  percentage  of  the  increase  in  the 
Medicare  Part  B  premiiun  attributable  to 
the  shift  of  Medicare  home  health 
coverage  from  Part  A  to  Part  B  (as 
provided  in  section  4611  of  the  BBA). 

Section  4732(c)  of  the  BBA  also  added 
section  1933  of  the  Act,  which  specifies 
the  provisions  for  State  coverage  of  the 
Medicare  cost-sharing  for  additional 
low-income  Medicare  beneficiaries. 

Section  1933(a)  of  the  Act  specifies 
that  a  State  agency  must  provide, 
through  a  State  plan  amendment,  for 
medical  assistance  to  pay  for  the  cost  of 
Medicare  cost-sharing  on  behalf  of  QIs 
who  are  selected  to  receive  assistance. 

Section  1933(b)  of  the  Act  sets  forth 
the  rules  that  State  agencies  must  follow 
in  selecting  QIs  and  providing  payment 
for  Medicare  Part  B  premiums. 
Specifically,  the  State  agency  must 
permit  all  QIs  to  apply  for  assistance 
and  must  select  individuals  on  a  first- 
come,  first-served  basis  in  the  order  in 
which  they  apply.  Under  section 
1933(b)(2)(B)  of  the  Act.  when  selecting 
persons  who  will  receive  assistance  in 
calendar  years  after  1998.  State  agencies 
must  give  preference  to  those 
individuals  who  received  assistance  as 
QIs.  QMBs,  SLMBs.  or  QDWIs  in  the  last 
month  of  the  previous  year  and  who 
continue  to  be.  or  become,  QIs.  Under 
section  1933(b)(4),  persons  selected  to 
receive  assistance  in  a  calendar  year  are 
entitled  to  receive  assistance  for  the 
remainder  of  the  year,  but  not  beyond, 
as  long  as  they  continue  to  qualify.  The 
fact  that  an  individual  is  selected  to 
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receive  assistance  at  any  time  during  the 
year  does  not  entitle  the  individual  to 
continued  assistance  for  any  succeeding 
year.  Because  the  State's  allotment  is 
limited  by  law,  section  1933(b)(3)  of  the 
Act  provides  that  the  State  agency  must 
limit  the  nimiber  of  QIs  so  that  the 
amount  of  assistance  provided  during 
the  year  is  approximately  equal  to  the 
State's  allotment  for  that  year. 

Section  1933(c)  of  the  Act  limits  the 
total  Eunoimt  of  Federal  funds  available 
for  payment  of  Part  B  premiums  each 
fiscal  year  and  specifies  the  formula  to 
be  used  to  determine  an  allotment  for 
each  State  from  this  total  amount.  For 
State  agencies  that  execute  a  State  plan 
amendment  in  accordance  with  section 
1933(a)  of  the  Act,  a  total  of  $1.5  billion 
was  allocated  over  5  years  as  follows: 
$200  million  in  FY  1998;  $250  million 
in  FY  1999;  $300  million  in  FY  2000; 
$350  million  in  FY  2001;  and  $400 
million  in  FY  2002. 

The  Federal  matching  rate  for 
Medicaid  payment  of  Medicare  Part  B 


premiums  for  QIs  is  100  percent  for 
expenditiu-es  up  to  the  amoiuit  of  the 
State's  allotment.  No  Federal  matching 
funds  are  available  for  expenditures  in 
excess  of  the  State's  allotment  amount. 
Administrative  expenses  associated 
with  the  payment  of  Medicare  Part  B 
premiums  for  QIs  remain  at  the  50 
percent  matching  level  and  may  not  be 
taken  from  the  State's  allotment. 

The  amount  available  for  each  fiscal 
year  is  to  be  allocated  among  States 
according  to  the  formula  set  forth  in 
section  1933(c)(2)  of  the  Act.  The 
formula  provides  for  an  amoimt  to  each 
State  agency  that  is  to  be  based  on  each 
State's  share  of  the  Secretary's  estimate 
of  the  ratio  of — 

(1)  An  amount  equal  to  the  sum  of  the 
following:  (a)  Twice  the  total  nmnber  of 
individuals  who  meet  all  but  the  income 
requirements  for  QMBs,  whose  incomes 
are  at  least  120  percent  but  less  than  135 
percent  of  the  Federal  poverty  level,  and 
who  are  not  otherwise  eligible  for 
Medicaid;  and  (b)  The  total  nimiber  of 


individuals  in  the  State  who  meet  all 
but  the  income  requirements  for  QMBs, 
whose  incomes  are  at  least  135  percent 
but  less  than  175  percent  of  the  Federal 
poverty  level,  and  who  are  not 
otherwise  eligible  for  Medicaid;  to 

(2)  The  sum  of  all  of  these  individuals 
under  item  (1)  for  all  eligible  States. 

n.  Provisions  ofThis  Proposed  Notice 

This  notice  announces  the  proposed 
allotments  to  be  made  available  to 
individual  States  for  Federal  fiscal  year 
2001  for  the  Medicaid  payment  of 
Medicare  Part  B  premiums  for  QIs 
identified  under  sections 
1902(a)(10)(E)(iv)(I)  and  (H)  of  the  Act. 
The  formula  used  to  calculate  these 
allotments  was  described  in  detail  in  the 
January  26, 1998  Federal  Register  (63 
FR  3752,  3754)  and,  except  for  the 
incorporation  of  the  latest  data,  has  been 
used  here  without  changes. 


FY  2001  State  Allotments  for  Payment  of  Part  B  Premiums 

[Under  Sec.  4732  of  the  BBA  of  1997] 


(in  thousands) 

State  share 

of(c) 
(percent) 

State 
FY2001  al- 

Stale 

(a) 
Ml' 

(b) 
M22 

(c) 

(2  X  (a)]  + 

(b) 

location 
(dollars  in 
thousands) 

AK                .  J. 

1 
28 
21 
21 
108 
10 

8 

2 

6 

113 

22 

4 
17 

6 
38 
41 
10 
20 
24 
34 
26 

7 
36 
23 
24 
15 

4 
46 

5 
10 

2 
35 

7 

6 
94 
51 
23 

4 
74 
46 
66 

310 

27 

57 

5 

10 

282 
67 
14 
59 
19 

148 
80 
40 
65 
67 
79 
52 
16 

138 
46 
78 
44 
11 

111 
13 
34 
12 

101 
25 
23 

?36 

161 
61 
39 

6 

130 

88 

108 

526 

47 

73 

9 

22 

508 

111 

22 

93 

31 

224 

162 

60 

105 

115 

147 

104 

30 

210 

92 

126 

74 

19 

203 

23 

54 

16 

171 

39 

35 

424 

263 

107 

55 

0.10 
2.10 
1.42 
1.75 
8.50 
0.76 
1.18 
0.15 
0.36 
8.21 
1.79 
0.36 
1.50 
0.50 
3.62 
2.62 
0.97 
1.70 
1.86 
2.38 
1.68 
0.49 
3.40 
1.49 
2.04 
1.20 
0.31 
3.28 
0.37 
0.87 
0.26 
2.76 
0.63 
0.57 
6.86 
4.25 
1.73 
0.89 

340 

AL                                 * 

7,357 

AR I 

4,980 

AZ                      

6,112 

CA      • 

29,766 

CO      i 

2.660 

CT                                 <  - I 

4,131 

DC                         J. 

509 

de ^ 

1,245 

FL J 

28,747 

GA 

6,281 

HI , 

1,245 

lA ■ 

5.263 

ID  4 ; 

1.754 

IL    i 

12.676 

IN                                , 

9,167 

KB                  , 

3.395 

KY        ; i 

5.942 

LA .-. 

6.508 

MA 

8.319 

MD     »                   

5.885 

ME                 

1.698 

Ml 

11,884 

MN                              

5,206 

MO                    

7,130 

MS                          

4.188 

MT                                 

1,075 

NC 

11,487 

NO                           ....  

1,302 

NE 

3,056 

NH 

905 

NJ  , 

9,677 

NM 

2,207 

NV    

1,981 

NY     „ ." 

23,994 

OH » 

14.883 

OK 

6,055 

OR 

8 

3.112 
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FY  2001  State  Allotments  for  Payment  of  Part  B  Premiums— Continued 

[Under  Sec.  4732  of  the  BBA  of  1997] 


(in  thousands) 

State  share 

State 
FY2001  al- 

State 

(a) 

M11 

.!^ 

(c) 

of(c) 

location 

[2  X  (a)]  + 

(percent) 

(dollars  in 

(b) 

thousands) 

PA  ;. 

81 

195 

357 

5.77 

20,202 

Rl 

9 

18 

36 

0.58 

2,037 

SC  

28 

61 

117 

1.89 

6,621 

SD  

5 

13 

23 

0.37 

1.302 

TN  :.... 

'36 

58 

130 

2.10 

7,357 

TX  

81 

223 

385 

6.22 

21.787 

UT : : 

7 

18 

32 

0.52 

1,811 

VA  ; : 

31 

87 

149 

2.41 

8,432 

VT  - 

3 

8 

14 

0.23 

792 

WA  „ : 

22 

48 

92 

1.49 

5.206 

Wl  : 

21 

95 

137 

2.22 

7,753 

WV 

13 

42 

68 

1.10 

3.848 

WY  

3 

'     7 

13 

0J21 

736 

Total ;. 

1296 

3593 

6185 

^      100.00 

350,000 

'Three-year  average  (1998-2000)  of  number  of  Medicare  t)eneficiaries  in  State  who  are  not  enrolled  in  Medicaid  but  whose  incomes  are  at 
least  120%  but  less  than  135%  of  FPL 

2  Three-year  average  (1998-2000)  of  number  of  Medicare  beneficiaries  in  State  who  are  not  enrolled  in  Medicaid  but  whose  incomes  are  at 
least  135%  but  less  than  175%  of  FPL 


m.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
conmients  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  notice,  and,  if  we  proceed  with  a 
subsequent  dociunent,  we  will  respond 
to  the  major  comments  in  that 
document. 

IV.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
proposed  notice  as  required  by 
Executive  Order  12866  and  the 
Regulatory  Flexibility  Act  (RFA)  (Pub. 
L.  96-354).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory, 
approaches  that  maximize  net  benefits 
(including  potential  economic, 
environmental,  public  health  and  safety 
effects;  distributive  impacts;  and 
equity).  A  regulatory  impact  statement 
[BIA]  must  be  prepared  for  major  rules 
with  economic  effects  of  $100  million  or 
more  annually.  Under  5  U.S.C.  804,  we 
have  determined  this  to  be  a  major  rule. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  for  small 
entities.  For  purposes  of  the  RFA,  States 
and  individuals  are  notconsidered  to  be 
small  entities. 

This  proposed  notice  would  allocate, 
among  the  States,  Federal  funds  to 
provide  Medicaid  payment  for  Medicare 


Part  B  premiums  for  QIs.  The  total 
amount  of  Federsd  funds  available 
diuing  a  Federal  fiscal  year  and  the 
formula  for  determining  individual 
State  allotments  are  specified  in  the  law. 
Because  the  formula  for  determination 
of  State  allotments  is  specified  in  the 
statute,  there  were  not  other  options  to 
be  considered.  Therefore,  we  have 
applied  the  statutory  formula  for  the 
State  allotments  except  for  the  use  of 
specified  data.  Because  the  data 
specified  in  the  law  were  not  currently 
available,  we  have  used  comparable 
data  from  the  U.S.  Census  Bureau  on  the 
mmiber  of  possible  QIs  in  the  States,  as 
described  in  detail  in  the  January  26, 
1998  Federal  Register.  These  new 
allotments  for  FY  2001  incorporate  the 
latest  data  from  the  Census  Bureau 
covering  1998  through  2000,  as 
specified  in  the  footnotes  to  the 
preceding  table. 

We  believe  the  statutory  provisions 
that  would  be  implemented  in  this 
proposed  notice  would  have  a  positive 
effect  on  States  and  individuals.  Federal 
funding  at  the  100  percent  matching  rate 
is  available  for  Medicare  cost-sharing  for 
Medicare  Part  B  premium  payments  for 
selected  QIs,  and  a  greater  number  of 
low-income  Medicare  beneficiaries 
would  be  eligible  to  have  their  Medicare 
Part  B  premiimis  paid  under  Medicaid. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
for  any  notice  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  nmnber  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 


of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds. 

Section  605(b)  of  the  RFA  states  that 
preparing  an  impact  analysis  is  not 
necessary  if  the  agency  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Because  this 
proposed  notice  would  simply  provide 
notice  of  funding  ceilings,  as 
determined  under  the  statute,  and  is  not 
proposing  any  new  requirements,  it 
would  not  have  a  significant  impact  on 
small  entities  or  on  the  operations  of  a 
substantial  number  of  small  rural 
hospitals.  Therefore,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act. 

Sectidh  202  of  the  Unfunded  Mandate 
Reform  Act  of  1995,  Public  Law  104-4. 
also  requires  that  agencies  assess 
anticipated  costs  and  benefits  before 
issuing  any  proposed  rule  and  a  final 
rule  preceded  by  a  proposed  rule  that 
may  result  in  an  expenditure  in  any  one 
year  by  State,  local  or  tribal 
governments,  in  the  aggregate,  or  any 
the  private  sector,  or  $110  million  or 
more.  This  notice  would  have  no 
consequential  effect  of  the  governments 
mentioned  or  on  the  private  sector. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was    - 
reviewed  by  the  Office  of  Management 
and  Budget. 

We  have  reviewed  this  notice  under 
the  threshold  criteria  of  Executive  Order 
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13132,  Federalism.  Because  this 
proposed  notice  would  simply  provide 
notice  of  funding  ceilings,  as 
determined  under  the  statute,  and  is  not 
proposing  any  new  requirements,  we 
have  determined  that  this  proposed 
notice  would  not  significantly  affect  the 
rights,  roles,  and  responsibilities  of 
States. 

Authority:  Sections  1902(a)(10)(E)  and 
1933  of  ths  Social  Security  Act  (42  U.S.C. 
1396a(a)(10)(£)  and  1396x). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program) 

Dated:  January  14.  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid,  Services. 

[FR  Doc.  02-1304  Filed  1-24-02;  8:45  am] 
BILUNG  COM  412»-«1-P  | 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-4025-FN] 

RIN0938-ZA15 

Medicare  Program;  Medicare+Choice 
Organizations— Approval  of  the 
Deeming  Auttwrity  of  the  National 
Committee  for  Quality  Assurance 
(NCQA)  for  Medicare+Choice  (M-i-C) 
Managed  Care  Organizations  That  Are 
Licensed  as  Health  Maintenance 
Organizations  (HMOs) 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  HHS. 
ACTION:  Final  notice. 

SUMMARY:  This  final  notice  announces 
the  approval  of  the  National  Committee 
for  Quality  Assurance  (NCQA)  for 
deeming  authority  of  Medicare+Choice 
(M+C)  organizations  that  are  licensed  as 
healtS  maintenance  organizations 
(HMOs).  We  have  found  that  NCQA's 
standards  for  managed  care 
organizations  (MCOs)  submitted  to  us  in 
the  application  process  meet  or  exceed 
those  established  by  the  Medicare 
program.  Therefore,  M-fC  organizations 
that  are  licensed  as  HMOs  and  are 
accredited  by  NCQA  may  receive,  at 
their  request,  deemed  status  for  the  M+C 
requirements  in  the  six  areas — Quality 
Assurance,  Information  on  Advance 
Directives,  Antidiscrimination,  Access 
to  Services,  Provider  Participation 
Rules,  and  Confidentiality  and  Accuracy 
of  Enrollee  Records — that  are  specified 
in  Section  1852(e)(4)(C)  of  the  Social 
Security  Act  (the  Act).  Regulations  set 
forth  in  42  CFR  422.157(b)(2)  specify 


that  the  Secretary  will  publish  a  Federal 
Register  notice  that  indicates  whether 
an  accreditation  organization's  request 
for  approval  has  been  granted  and  the 
effective  date  and  term  of  the  approval, 
which  may  not  exceed  6  years. 
FOR  FURTHER  INFORMATION  CONTACT: 
Trisha  Kurtz.  (410)  786-1670. 
SUPPLEMENTARY  INFORMATION: 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  docvunent,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Documents,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  .desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $9.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  coimtry  that 
receive  the  Federal  Register. 

This  Federal  Register  dociunent  is 
also  available  fi-om  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Website  address  is:  http:// 
www.  access. gpo.gov/ nam/ index.h  tml. 

I.  Background 

Under  the  Medicare  program,  eligible 
beneficiaries  may  receive  covered 
services  through  a  managed  care 
organization  (MCO)  that  has  a 
Medicare+Choice  (M+C)  contract  with 
the  Centers  for  Medicare  &  Medicaid 
Services  (CMS).  To  enter  into  an  M+C 
contract,  the  organization  must  be 
licensed  by  the  State  as  a  risk  bearing 
entity  and  must  meet  the  requirements 
that  are  set  forth  in  42  CFR  part  422. 
These  regulations  implement  Part  C  of 
Title  XVIII  of  the  Social  Security  Act 
(the  Act),  which  specifies  the  services 
that  an  MCO  must  provide  and  the 
requirements  that  the  organization  must 
meet  to  be  an  M+C  contractor.  Other 
relevant  sections  of  the  Act  are  Parts  A 
and  B  of  Title  XVID  and  Part  A  of  Title 
XI  pertaining  to  the  provision  of 
services  by  Medicare  certified  providers 
and  suppliers. 

Following  approval  of  the  M+C 
contract,  CMS  engages  in  routine 
monitoring  of  the  M+C  organization  to 
ensure  continuing  compliance.  The 
monitoring  process  is  comprehensive 
and  uses  a  written  protocol  that  itemizes 
the  Medicare  requirements  the  M+C 
organization  must  meet. 


An  M+C  organization  may  be  exempt 
from  CMS  monitoring  of  the 
requirements  that  are  in  the  areas  listed 
in  section  1852(e)(4)(C)  of  the  Act  as  a 
result  of  the  organization  being 
accredited  by  a  CMS-approved 
accrediting  organization.  In  essence,  the 
Secretary  "deems"  that  the  Medicare 
requirements  are  met  based  on  a 
determination  that  the  accrediting 
organization's  standards  are  at  least  as 
stringent  as  Medicare  requirements. 
Regulations  for  the  M+C  deeming 
program  are  set  forth  in  §§422.156, 
422.157,  and  422.158.  The  term  for 
which  an  accrediting  organization  may 
be  approved  by  CMS  may  not  exceed  6 
years  as  stated  in  §  422.157(b)(2).  For 
continuing  approval,  the  accrediting 
organization  will  have  to  re-apply  to 
CMS. 

n.  Provisions  of  the  Proposed  Notice 

On  August  1,  2001,  we  published  a 
proposed  notice  in  the  Federal  Register 
(66  FR  39775)  announcing  the  receipt  of 
an  application  from  NCQA  for  approval 
of  deeming  authority  for  M+C 
organizations  that  are  licensed  as  health 
maintenance  organizations  (HMOs).  In 
the  proposed  notice,  we  provided  the 
factors  on  which  we  would  base  our 
evaluation.  In  accordance  with 
§422.157(b)(iii)  of  the  proposed  notice, 
we  provided  a  30-day  public  comment 
period.  We  did  not  receive  public 
conunents  in  response  to  the  proposed 
notice  for  NCQA. 

m.  Deeming  Approval  Review  and 
Evaluation 

As  set  forth  in  section  1852(e)(4)  of 
the  Act  and  our  regulations  at  §  422.158, 
the  review  and  evaluation  of  the 
NCQA's  accreditation  program  was 
compared  to  the  requirements  set  forth 
in  part  422  for  the  M+C  program. 

A.  Components  of  the  Review  Process 

The  review  of  NCQA's  application  for 
approval  of  M+C  deeming  authority 
included  the  following  components. 

1.  Site  Visit 

A  site  visit  to  NCQA's  headquarters  to 
assess — 

•  Corporate  policies  and  procedures 
that  relate  to  the  MCO  accreditation 
program; 

•  The  survey,  decision-making,  and 
report-writing  processes  iised  in 
NCQA's  MCO  accreditation  program; 

•  The  resources  available  for 
accreditation  reviews  and  the  ability  to 
financially  sustain  an  M+C  deeming 
program; 

•  The  staff  and  surveyor  training  and 
evaluation  programs; 
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•  The  ability  to  investigate  and 
respond  appropriately  to  complaints 
against  accredited  MCOs;  and 

•  Commimication,  customer  support 
and  release  of  accreditation  information 
to  the  public. 

2.  Desk-Top  Review 

A  desk-top  review  of  NCQA's  MCO 
accreditation  program,  including — 

•  A  description  of  NCQA's  siuvey 
process  for  MCOs,  including  the 
frequency  of  surveys  performed, 
whether  the  surveys  are  announced  or 
unannounced,  surveyor  instructions,  the 
review  and  accreditation  status 
decision-making  process,  procedures 
used  to  notify  accredited  M+C 
organizations  of  deficiencies  and 
monitoring  of  the  correction  of 
deficiencies,  and  the  procedures  used  to 
enforce  compliance  with  accreditation 
requirements; 

•  Information  about  the  individuals 
who  perform  MCO  accreditation 
reviews,  including  the  size  and 
composition  of  the  survey  team,  the 
methods  of  compensation,  the  education 
and  experience  requirements,  the 
content  and  frequency  of  the  in-service 
training,  the  evaluation  system  used  to 
monitor  performance,  and  conflict  of 
interest  requirements; 

•  A  description  of  the  data 
management  and  analysis  system,  the 
types  (full,  partial,  or  denial)  and 
categories  (provisional,  conditional, 
temporary)  of  accreditation  offered  by 
NCQA,  the  duration  of  each  category  of 
accreditation,  and  a  statement 
identifying  the  types  and  categories  that 
would  serve  as  a  basis  for  accreditation 
if  CMS  grants  NCQA  M+C  organization 
deeming  authority; 

•  The  procedures  used  to  respond  to 
and  investigate  complaints  or  identify 
other  problems  with  accredited 
organizations,  including  coordination  of 
these  activities  with  licensing  bodies 
and  ombudsmen  programs; 

•  A  description  of  how  NCQA 
provides  accreditation  information  to 
the  general  public; 

•  The  policies  and  procedures  for  (1) 
withholding,  denying  and  removal  of 
accreditation  status,  and  the  other 
actions  NCQA  may  take  in  response  to 
noncompliance  with  their  standards  and 
requirements,  and  (2)  how  NCQA  deals 
with  accreditation  of  organizations  that 
are  acquired  by  another  organization, 
have  merged  with  another  organization, 
or  that  undergo  a  change  of  ownership 
or  management; 

•  Lists  of  all  (1)  NCQA  accredited 
M+C  organizations,  (2)  MCOs  siuveyed 
by  NCQA  in  the  past  3  years,  and  (3) 
MCOs  that  were  scheduled  to  be 


surveyed  by  NCQA  within  3  months  of 
submitting  their  application; 

•  A  written  presentation  of  NCQA 
ability  to  furnish  data  electronically,  via 
telecommunications; 

•  A  resource  analysis  that  included 
financial  statements  for  the  past  3  years 
(audited,  if  possible)  and  the  projected 
number  of  deemed  status  surveys  for  the 
upcoming  year;  and 

•  A  statement  acknowledging  that,  as 
a  condition  of  approval,  NCQA  agreed 
to  comply  with  the  ongoing 
responsibility  requirements  stated  in 
§422.-157(c). 

3.  Assessment  of  NCQA's  Standards  and 
Methods  of  Evaluation 

As  part  of  the  application,  NCQA 
submitted  a  crosswalk  that  compared 
their  standards  and  methods  of 
evaluations  with  corresponding  M+C 
requirements.  A  multicomponent  team 
of  CMS  regional  and  central  office  staffs 
then  reviewed  and  evaluated  NCQA's 
standards  and  processes  and  compared 
them  to  the  M+C  requfrements  in  six 
areas:  Quality  Assurance,  Access  to 
Services,  Antidiscrimination, 
Information  on  Advance  Directives, 
Provider  Participation  Rules,  and 
Confidentiality  and  Accuracy  of 
Enrollee  Records. 

4.  Observation  of  an  NCQA 
Accreditation 

An  observation  of  an  NCQA 
accreditation  of  an' MCO  allowed  CMS 
staff  to  (1)  validate  that  the  accreditation 
review  methods  described  in  NCQA's 
application  were  equal  to  (or  exceeded) 
the  corresponding  Medicare 
requirements,  and  (2)  resolve 
outstanding  issues  that  were  identified 
during  the  review  of  NCQA's 
application  materials. 

B.  Results  of  the  Review  Process 

We  determined  that  NCQA's  current 
accreditation  program  for  MCOs  did  not 
either  address  or  "meet  or  exceed" 
several  of  the  M+C  requirements  that  are 
contained  in  5  of  the  6  categories  set 
forth  in  section  1852(eM4)(C)  of  the  Act. 
To  address  this  issue.  NCQA  agreed  to 
complement  their  current  MCO 
accreditation  program  by  applying  a 
"Medicare+Choice  Module"  (M+C 
Module).  Thus,  when  assessing  M+C 
organizations  that  seek  deemed  status 
for  the  Medicare  requirements 
contained  in  the  six  categories 
established  in  the  Act,  NCQA  will 
complement  their  current  accreditation 
program  with  the  M+C  Module.  The 
M+C  Module  will  include  the  following: 


1.  Quality  Assurance  (42  CFR  422.152) 

•  A  statement  that  "if/when"  CMS 
establishes  minimiun  performance 
levels,  the  M+C  organization  must  meet 
the  performance  level(s)  and  report 
them  to  CMS. 

•  A  requirement  that  M+C 
organizations  must  meet  the  full  range 
of  CMS  Quality  Assessment  and 
Performance  Improvement  project  topic 
requirements. 

2.  Provider  Participation  Rules  (42  CFR 
Subpart  E) 

•  A  requirement  for  a  written  notice 
of  (1)  material  changes  in  participating 
rules  before  the  changes  are  put  into 
effect,  (2)  initial  participation  decisions 
that  are  adverse  to  physicians,  and  (3) 
the  appeals  process  and  reasons  for  the 
action  when  a  participating  provider  is 
suspended  or  terminated. 

•  A  requirement  that  the  majority  of 
the  appeals  hearing  panel  members  are 
peers  of  the  affected  physician. 

•  A  requirement  that  both  the  M+C 
organization  and  contracting  provider 
provide  at  least  60  days  t^Titten  notice 
to  each  other  before  terminating  the 
contract  without  cause. 

•  A  requirement  that  participating 
providers  and  suppliers  who  provide 
services  to  Medicare  enroUees  are 
approved  for  participation  in  Medicare 
and  that  the  M+C  organization  does  not 
employ  or  contract  with  providers  who 
have  opted-out  of  Medicare 
participation. 

•  A  requirement  that  M+C 
organizations  do  not  discriminate 
against  health  care  professionals  who 
serve  high-risk  populations  or  who 
specialize  in  the  treatment  of  costly 
conditions  in  the  formal  selection  and 
retention  criteria. 

•  A  requirement  that  the  M+C 
organization  provide  sufficient  notice  to 
CMS  and  enroUees,  if  they  object  to 
covering,  furnishing  or  paying  for 
counseling  or  referral  service  on  the 
basis  of  moral  or  religious  grounds  and 
that  the  M+C  organization  provides 
conscience  protection  policies  to 
enroUees. 

•  NCQA  agreed  to  a  Physician 
Incentive  Plan  (PIP)  review  strategy 
proposed  by  CMS.  M+C  organizations 
will  continue  to  provide  PIP 
information  to  CMS.CMS  will  notify 
accrediting  organizations  of  M+C 
organizations  that  they  have  deemed  are 
"noncompliant '  for  any  of  the  PIP 
requirements;  then  the  accrediting 
organization  will  contact  the  M+C 
organization  to  inform  them  that  they 
must  comply  writh  the  PIP  provisions.  If, 
at  the  end  of  the  accrediting 
organization's  corrective  action  process, 
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tiie  M-fC  oi;ganization  continues  to  be 
noncompliant,  the  accrediting 
organization  will  txim  the  case  over  to 
CMS.  However,  PIP  disclosure  for  2002 
is  delayed  until  further  notice.  CMS  is 
working  to  modify  the  regulations  for 
disclosure  as  part  of  the  eff'ort  to  reduce 
administrative  burdens  on  managed  care 
organizations.    '  j 

•  A  requirement  that  addresses  the 
limitation  on  provider  indemnification 
that  is  stated  in  §  422.212. 

3.  Information  on  Advance  Directives 
(42  CFR  422.128) 

•  NCQA  agreed  to  add  all  the  CMS 
requirements  regarding  information  on 
advance  directives  to  their  M+C 
Module. 

4.  Antidiscrimination  (42  CFR  422.110, 
422.502(h)) 

•  A  requirement  that  an  M+C 
organization  may  not  deny,  limit,  or 
condition  the  coverage  or  furnishing  of 
benefits  to  individuals  eligible  to  enroll 
in  an  M+C  plan  offered  by  the 
organization  on^the  basis  of  any  factor 
that  is  related  to  health  status. 

•  A  requirement  that  an  M+C 
organization  may  not  enroll  an 
individual  who  has  been  medically 
determined  to  have  end-stage  renal 
disease  and  a  requirement  that  an 
enroUee  who  develops  end-stage  renal 
disease  while  enrolled  in  an  M+C 
organization  may  not  be  disenroUed  for 
that  reason.  i 

5.  Access  to  Services  (42  CFR  422.112) 

•  A  requirement  that  M+C 
organizations  have  policies  and 
procedures  that  allow  an  enrollee's 
representative  to  facilitate  care  or 
treatment  decisions  when  the  enroUee  is 
unable  to  do  so. 

•  A  requirement  that  M+C 
organizations  support  a  network  of 
providers  with  written  arrangements 
that  address  the  provision  of  services 
covered  imder  the  M+C  program. 

•  A  requirement  that  M+C 
organizations  provide  direct  access  to 
women's  healdi  services  for  routine  and 
preventive  health  care  services. 

•  A  statement  that  ensures  that  M+C 
organizations  have  procedures  to 
identify  individuals  with  complex 
needs  and/or  serious  medical 
conditions. 

•  A  requirement  that  M+C 
organizations  shoidd  make  a  "best 
effort"  attempt  to  conduct  an  initial 
assessment  of  enrollee  health  care  needs 
within  90  days  of  the  effective  date  of 
enrollment. 


C.  Term  of  Approval 

Regulations  at  §  422.157(b)(2)  permit 
us  to  grant  a  term  of  approval  for 
deeming  authority  for  accreditation 
organizations  of  up  to  6  years.  On 
January  18,  2002,  we  notified  NCQA  of 
our  approval  of  their  application  as  a 
national  accreditation  organization  for 
MCOs  that  request  participation  in  the 
M+C  program.  We  are  granting  this 
deeming  authority  through  Jeinuary  17, 
2008. 

IV.  Paperwork  Reduction  Act 

The  requirements  associated  with 
granting  and  withdrawal  of  deeming 
authority  to  national  accreditation, 
codified  in  part  422,  Medicare+Choice 
Program,  are  currently  approved  by 
0MB  under  0MB  approval  number 
0938-0690,  with  an  expiration  date  of 
June  30,  2002.  Consequently,  it  does  not 
need  to  be  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  authority  of  the  PRA. 

V.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
notice  as  required  by  Executive  Order 
12866  and  the  Regulatory  Flexibility  Act 
(RFA)  (Public  Law  96-354).  Executive 
Order  12866  directs  agencies  to  assess 
all  costs  and  benefits  of  available 
regidatory  alternatives  and,  when 
regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects;  distributive  impacts; 
and  equity).  The  RFA  requires  agencies 
to  analyze  options  for  regulatory  relief 
for  small  businesses.  For  purposes  of  the 
RFA,  States  and  individuals  are  not 
considered  small  entities. 

Also,  section  1102(b)  of  the  Act 
requires  the  Secretary  to  prepare  a 
regulatory  impact  analysis  for  any 
notice  that  may  have  a  significant 
impact  on  the  operations  of  a  substantial 
,„^ymiber  of  small  rural  hospitals.  Such 
an  analysis  must  conform  to  the 
provisions  of  section  604  of  the  RFA. 
For  purposes  of  section  1102fb)  of  the 
Act,  we  consider  a  small  rural  hospital 
as  a  hospital  that  is  located  outside  of 
a  Metropolitan  Statistical  Area  and  has 
fewer  than  100  beds. 

This  notice  merely  recognizes  NCQA 
as  a  national  accreditation  organization 
that  has  approval  for  deeming  authority 
for  HMOs  that  are  participating  in  the 
M+C  program.  Since  M+C  organizations 
are  monitored  every  2  years  by  CMS's 
regional  office  staff  to  determine 
compliance  with  M+C  requirements,  we 
believe  that  the  M+C  deeming  program 
has  the  potential  to  reduce  both  the 
regulatory  and  administrative  burdens 


associated  with  the  Medicare+Choice 
program.  In  FY  2001,  there  were  179 
M+C  contracts  and  5,578,605  enroUees. 
Approximately,  75  of  those  M+C 
organizations  were  accredited  by  NCQA. 

This  notice,  however,  is  not  a  major 
rule  as  defined  in  Title  5,  United  States  ■ 
Code,  section  804(2)  and  is  not  an 
economically  significant  rule  under 
Executive  Order  12866. 

Therefore,  we  have  determined,  and 
the  Secretary  certifies,  that  this  notice 
will  not  result  in  a  significant  impact  on 
small  entities  and  will  not  have  an  effect 
on  the  operations  of  small  rural 
hospitals.  Therefore,  we  are  not 
preparing  analyses  for  either  the  RFA  or 
section  1102(b)  of  the  Act. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  1  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  This 
notice  has  no  consequential  effect  on 
State,  local,  or  tribal  governments.  We 
believe  the  private  sector  costs  of  this 
notice  fall  below  this  threshold  as  well. 

In  accordance  with  Executive  Order 
13132,  this  notice  will  not  significantly 
affect  the  rights  of  States  and  does  not 
significantly  affect  State  authority.  This 
r^ulation  describes  only  processes  that 
must  be  undertaken  to  fulfill  our 
obligation  to  conduct  enforcement  as 
required  by  the  April  8, 1997  regulation. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  notice  was 
reviewed  by  OMB. 

Authmity:  Sees.  1851  and  1855  of  the 
Social  Security  Act  (42  USC  1395w-21  and 
42  USC  1395W-25) 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — ^Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Elated:  December  10,  2001. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  B- 
Medicaid  Services. 

(FR  Doc.  02-1874  Filed  1-24-02;  8:45  am] 
BUJNQ  cow  4120-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CiMS-3081-N] 
RIN  0938-ZA26i 

Medicare  Program;  Peer  Review 
Organization  Contracts:  Solicitation  of 
Statements  of  interest  From  In-State 
Organizations— Alaslui,  Hawaii,  Idaho, 
Illinois,  Kentucicy,  Maine,  Nebrasiu, 
South  Carolina,  Venmont,  and 
Wyoming 

agency:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Notice. 

SUMMARY:  This  notice,  in  accordanqe 
with  section  1153(i)  of  the  Social 
Security  Act,  gives  at  least  6  months 
advance  notice  of  the  expiration  dates  of 
contracts  with  out-of-State  Utilization 
and  Quality  Control  Peer  Review 
Organizations.  It  also  specifies  the 
period  of  time  in  which  in-State 
organizations  may  submit  a  statement  of 
interest  so  that  they  may  be  eligible  to 
compete  for  these  contracts. . 
DATES:  Written  statements  of  interest 
must  be  received  at  the  address 
specified  no  later  than  5  p.m.  EST 
February  11,  2002.  Due  to  staffing  and 
resource  limitations,  we  cannot  accept 
statements  submitted  by  facsimile  (FAX) 
transmission. 

ADDRESSES:  Statements  of  interest  must 
be  submitted  to  the  Centers  for  Medicare 
&  Medicaid  Services,  Acquisitions  and 
Grants  Groups,  OICS,  Attn.:  Edward  L. 
Hughes,  7500  Seciuity  Boulevard,  Mail 
Stop  C2-21-15,  Baltimore,  Maryland 
21244-1850. 

FOR  FURTHER  INFORMATION  CONTACT:  Udo 
Nwachukwu,  (410)  786-7234. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Peer  Review  Improvement  Act  of 
1982  (title  I,  subtitle  C  of  the  Tax  Equity 
and  Fiscal  Responsibility  Act  of  1982 
(TEFRA),  Pub.  L.  97-248)  amended  Part 
B  of  title  XI  of  the  Social  Security  Act 
(the  Act)  by  establishing  the  Utilization . 
and  Quality  Control  Peer  Review 
Organization  (PRO)  program. 

PROs  currently  review  certain  health 
care  services  furnished  imder  title  XVIII 
of  the  Act  (Medicare)  and  under  certain 
other  Federal  programs  to  determine 
whether  those  services  are  reasonable, 
medically  necessary,  provided  in  the 
appropriate  setting,  and  are  of  a  quality 
that  meets  professionally  recognized 
standards.  PRO  activities  are  a  part  of 
the  Health  Care  Quality  Improvement 


Program  (HCQIP),  a  program  which 
supports  our  mission  to  ensure  health 
care  security  for  our  beneficiaries.  The 
HCQIP  rests  on  the  belief  that  a  plan's, 
provider's,  or  practitioner's  own 
internal  quality  management  system  is 
key  to  good  performance.  The  HCQIP  is 
carried  out  locally  by  the  PRO  in  each 
State.  Under  die  HCQIP,  PROs  provide 
critical  tools  (for  example,  quality 
indicators  and  information)  for  plans, 
providers,  and  practitioners  to  improve 
the  quality  of  care  provided  to  Medicare 
beneficiaries.  The  Congress  created  the 
PRO  program  in  part  to  redirect, 
simplify,  and  enhance  the  cost- 
effectiveness  and  efficiency  of  the  peer 
review  process. 

In  June  1984,  we  began  awarding 
contracts  to  PROs.  We  currently 
maintain  53  PRO  contracts  with 
organizations  that  provide  medical 
review  activities  for  the  50  States,  the 
District  of  Columbia,  Puerto  Rico,  and 
the  Virgin  Islands.  The  organizations 
that  are  eligible  to  contract  as  PROs 
have  satisfactorily  demonstrated  that 
they  are  either  physician-sponsored  or 
physician-access  organizations  in 
accordance  with  sections  1152  and  1153 
of  the  Act  and  our  regulations  at  42  CFR 
475.102  and  475.103.  A  physician- 
sponsored  organization  is  one  that  is 
both  composed  of  a  substantial  humber 
of  the  licensed  doctors  of  medicine  and 
osteopathy  practicing  medicine  or 
surgery  in  the  respective  review  area, 
and  who  are  representative  of  the 
physicians  practicing  in  the  review  area. 
A  physician-access  organization  is  one 
that  has  available  to  it,  by  arrangement 
or  otherwise,  the  services  of  a  sufficient 
number  of  Hcensed  doctors  of  medicine 
or  osteopathy  practicing  medicine  or 
surgery  in  the  review  area  to  ensure 
adequate  peer  review  of  the  services 
furnished  by  the  various  medical 
specialties  and  subspecialties.  In 
addition,  the  organization  must  not  be  a 
health  care  facility,  health  care  facility 
association,  a  health  care  facility 
affiliate,  or  in  most  cases  a  payor 
organization.  (Statutes  and  regulations 
provide  that,  in  the  event  CMS 
determines  no  otherwise  qualified 
nonpayor  organization  is  available  to 
undertake  a  given  PRO  contract,  CMS 
may  select  a  payor  organization  that 
otherwise  meets  requirements  to  be 
eligible  to  conduct  PRO  Utilization  and 
Quality  Control  Peer  Review.)  The 
selected  organization  must  have  a' 
consumer  representative  on  its 
governing  board. 

The  Omnibus  Budget  Reconciliation 
Act  of  1987  (Pub.  L.  100-203)  amended 
section  1153  of  the  Act  by  adding  a  new 
paragraph  (i)  that  prohibits  us  bom 
renewing  the  contract  of  any  PRO  that 


is  not  an  in-State  organization  without 
first  publishing  in  the  Federal  Register, 
a  notice  announcing  when  the  contract 
will  expire.  This  notice  must  be 
published  no  later  than  6  months  before 
the  date  the  contract  expires  and  must 
specify  the  period  of  time  during  which 
an  in-State  organization  may  submit  a 
proposal  for  the  contract.  If  one  or  more 
qualified  in-State  organizations  submit  a 
proposal  within  the  specified  period  of 
time,  we  cannot  automatically  renew 
the  contract  on  a  noncompetitive  basis, 
but  must  instead  provide  for 
competition  for  the  contract  in  the  same 
maimer  used  for  a  new  contract.  An  in- 
State  organization  is  defined  as  an 
organization  that  has  its  primary  place 
of  business  in  the  State  in  which  review 
will  be  conducted  (or.  that  is  owned  by 
a  parent  corporation,  the  headquarters 
of  which  is  located  in  that  State). 

There  are  currently  10  PRO  contracts 
with  entities  that  do  not  meet  the 
statutory  definition  of  an  in-State 
organization.  The  areas  affected  for 
purposes  of  this  notice  along  with  their 
respective  expiration  dates  are  as 
follows: 

Illinois,  July  31,  2002 
Vermont,  July  31,  2002 
Wyoming,  July  31,  2002 
Maine.  July  31,2002 
Alaska,  October  31.  2002 
Idaho,  October  31 .  2002 
Hawaii,  January  31.  2003 
Kentucky,  January  31.  2003 
Nebraska,  January  31.  2003 
South  Carolina,  January  31,  2003 

II.  Provisions  of  the  Notice 

The  notice  announces  the  scheduled 
expiration  dates  of  the  current  contracts 
between  CMS  and  out-of-State  PROs 
responsible  for  review  in  the  areas 
mentioned  above. 

Interested  in-State  organizations  may 
submit  statements  of  interest  to  be  the 
PRO  for  these  States.  We  must  receive 
the  statements  no  later  than  February 
11,  2002.  and  in  its  statement  of  interest, 
the  organization  must  furnish  materials 
that  demonstrate  that  it  meets  the 
definition  of  an  in-State  organization. 
Specifically,  the  organization  must  have 
its  primary  place  of  business  in  the  State 
in  which  review  will  be  conducted  or  be 
a  subsidiary  of  a  parent  corporation, 
whose  headquarters  is  located  in  that 
State.  In  its  statement,  each  interested 
organization  must  further  demonstrate 
that  it  meets  the  following  requirements: 

A.  Be  Either  a  Physician-Sponsored  or  a 
Physician-Access  Organization 

1.  Physician-Sponsored  Organization 

a.  The  organization  must  be  composed 
of  a  substantial  nimiber  of  the  licensed 


FoH«ral  Rnoiirfer/Vol.  67.  No.  17/Fridav.  Tanuarv  25.  2002/Notice8 


3721 


3720 


Federal  Register / Vol.  67,  No.  17 /Friday,  January.  25.  2002 /Notices 


Federal  Register/Vol.  67,  No.  17/Friday,  January  25.  2002/Notices 


3721 


doctors  of  medicine  and  osteopathy 
practicing  medicine  or  suigery  in  the 
review  area,  and  who  are  representative 
of  the  physicians  practicing  in  the 
review  area. 

b.  The  organization  must  not  be  a 
health  care  facility,  health  care  facility 
association,  health  care  facility  affiliate, 
or  in  most  cases  a  payor  organization. 

c.  In  order  to  meet  the  "substantial 
number  of  doctors  of  medicine  and 
osteopathy"  requirement  of  paragraph 
A.l.a  of  this  section,  an  organization 
must  be  composed  of  at  least  10  percent 
of  the  licensed  doctors  of  medicine  and 
osteopathy  practicing  medicine  or 
surgery  in  the  review  area.  In  order  to 
meet  the  representation  requirement  of 
paragraph  A.l.a  of  this  section,  an 
organization  must  state  and  have 
documentation  in  its  files  demonstrating 
that  it  is  composed  of  at  least  20  percent 
of  the  licensed  doctors  of  medicine  and 
osteopathy  practicing  medicine  or 
surgery  in  the  review  area. 
Alternatively,  if  the  organization  does 
not  demonstrate  that  it  is  composed  of 
at  least  20  percent  of  the  licensed 
doctors  of  medicine  and  osteopathy 
practicing  medicine  or  surgery  in  the 
review  area,  the  organization  must 
demonstrate  in  its  statement  of  interest 
through  letters  of  support  from 
physicians  or  physician  organizations, 
or  through  other  means,  that  it  is 
representative  of  the  area  physicians. 

2.  Physician-Access  Organization 

a.  The  organization  must  have 
available  to  it,  by  arrangement  or 
otherwise,  the  services  of  a  sufficient 
number  of  the  licensed  doctors  of 
medicine  or  osteopathy  practicing 
medicine  or  surgery  in  the  review  area 
to  enstne  adequate  peer  review  of  the 
services  furnished  by  the  various 
medical  specialties  and  subspecialties. 

b.  The  organization  must  not  be  a 
health  care  facility,  health  care  facility 
association,  health  care  facility  affiliate, 
or  in  most  cases  a  payor  organization. 

c.  An  organization  meets  the 
requirements  of  paragraph  A.2.a  of  this 
section  if  it  demonstrates  that  it  has 
available  to  it  at  least  one  physician  in 
every  generally  recognized  specialty  and 
has  an  arrangement  or  arrangements 
with  physicians  under  whid^  the 
physicians  would  conduct  review  for 
the  organization. 

B.  Have  at  Least  One  Individual  Who  Is 
a  Representative  of  Consumers  on  Its 
Governing  Board 

If  one  or  more  organizations  meet  the 
above  requirements  in  a  PRO  area  and 
submit  statements  of  interest  in 
accordance  with  this  notice,  we  wiU 
consider  those  organizatioiis  to  be 


potential  sources  for  the  10  contracts 
upon  their  expiration.  These 
organizations  will  be  entitled  to 
participate  in  a  full  and  open 
competition  for  the  PRO  contract  to 
perform  the  PRO  statement  of  work. 

m.  Information  Collection 
Requirements 

This  notice  contains  information 
collection  requirements  that  have  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  authority 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  Chapter  35)  and  assigned 
OMB  Control  Number  0938-0526. 

Authority:  Section  1153  of  the  Social 
Security  Act  (42  U.S.C.  1320c-2). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance  Program;  and  No.  93.774, 
Medicare-Supplementary  Medical  Insurance 
Program) 

Dated:  December  12,  2001. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

(FR  Doc.  02-1066  Filed  1-24-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS~4034-N] 

Medicare  Program:  Meeting  of  tfie 
Advisory  Panel  on  Medicare 
Education— February  13, 2002 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTK>n:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)  of  the  Federal  Advisory  Committee 
Act  (5  U.S.C.  App.  2),  this  notice 
annotmces  a  meeting  of  the  Advisory 
Panel  on  Medicare  Education  (the 
Panel)  on  Wednesday,  February  13, 
2002.  This  Panel  advises  and  makes 
recommendations  to  the  Secretary  of  the 
Department  of  Health  and  Htunan 
Services  (HHS)  and  the  Administrator  of 
the  Centers 'for  Medicare  &  Medicaid 
Services  (CMS),  on  opporttmities  for 
CMS  to  optimize  the  effectiveness  of  the 
National  Medicare  Education  Program 
and  other  CMS  programs  that  help 
Medicare  beneficiaries  understand    ■ 
Medicare  and  the  range  of  Medicare 
options  available  with  the  passage  of  the 
Medicare+Choice  program.  The  Panel 
meeting  is  open  to  the  public. 
DATES:  The  meeting  is  scheduled  for 
Wednesday,  February  13,  2002,  from 
9:00  am.  to  5:00  pm. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Wyndham  Washington  Hotel,  1400 
M  Street,  NW.,  Washington,  DC,  20005, 
(202) 429-1700. 

FOR  FURTHER  INFORMATION  CONTACT: 
Nancy  Caliman,  Health  Insurance 
Specialist,  Division  of  Partnership 
Development,  Center  for  Beneficiary 
Choices,  Centers  for  Medicare  & 
Medicaid  Services,  7500  Secmity 
Boulevard,  S2-23-05,  Baltimore,  MD, 
21244-1850,  (410)  786-5052.  Please 
refer  to  the  CMS  Advisory  Committees 
Information  Line  (1-877-449-5659  toll 
free)/(410-786-9379  local)  or  the 
Internet  [http://www.hcfa.gov/events/ 
apme/homepage.htm)  for  additional 
information  and  updates  on  committee 
activities,  or  contact  Ms.  Caliman  via  e- 
mail  at  APME@cms.hhs.gov.  Press 
inquiries  are  handled  through  the  CMS 
Press  Office  at  (202)  690-6145. 
SUPPLEMENTARY  INFORMATION:  Section 
222  of  the  Public  Health  Service  Act  (42 
U.S.C.  217a),  as  amended,  grants  to  the 
Secretary  the  authority  to  establish  an 
advisory  panel  if  the  Secretary  finds  the 
panel  necessary  and  in  the  public 
interest.  The  Secretary  signed  the 
charter  establishing  this  Panel  on 
January  21, 1999  and  the  charter 
renewing  the  Panel  on  January  18,  2001. 
The  Advisory  Panel  on  Medicare 
Education  advises  the  Department  of 
Health  and  Htunan  Services  and  the 
Centers  for  Medicare  &  Medicaid 
Services  on  opportimities  to  enhance 
the  effectiveness  of  consiuner  education 
strategies  concerning  the  Medicare 
program. 

libe  goals  of  the  Panel  are  to  provide 
advice  concerning  optimal  strategies  for: 

•  Developing  and  implementing  a 
national  Medicare  education  program 
that  describes  the  options  for  selecting 
a  health  plan  imder  Medicare; 

•  Enhancing  the  Federal 
government's  effectiveness  in  informing 
the  Medicare  consumer,  including  the 
appropriate  use  of  public-private 
partnerships: 

•  Expanding  outreach  to  vulnerable 
and  imderserved  communities, 
including  racial  and  ethnic  minorities, 
in  the  context  of  a  national  Medicare 
education  program: 

•  Assembling  an  information  base  of 
best  practices  for  helping  consiuners 
evaluate  health  plan  options  and 
building  a  community  infrastructure  for 
information,  coimseling,  and  assistance. 

The  current  members  of  the  Panel  are: 
Diane  Archer,  J.D.,  President,  Medicare 
Rights  Center:  David  Baldridge, 
Executive  Director,  National  Indian 
Council  on  Aging;  Bruce  Bradley, 
M.B.A.,  Director,  Managed  Care  Plans, 
General  Motors  Corporation:  Carol 


Cronin,  Chairperson,  Advisory  Panel  on 
Medicare  Education;  Joyce  Dubow, 
M.U.P.,  Senior  Policy  Advisor,  Public 
Policy  Institute,  AARP;  Jennie  Chin 
Hansen,  Executive  Director,  On  Lok 
Senior  Health  Services;  Elmer  Huerta, 
M.D.,  M.P.H.,  Director,  Cancer  Risk  and 
Assessment  Center,  Washington 
Hospital  Center;  Bonita  Kallestad,  J.D., 
M.S.,  Mid  Minnesota  Legal  Assistance; 
Steven  Larsen,  J.D.,  M.A.,  Maryland 
Insurance  Commissioner,  Maryland 
Insmance  Administration;  Brian 
Lindberg,  M.M.H.S.,  Executive  Director, 
Consiuner  Coalition  for  Quality  Health 
Care;  Heidi  Margulis,  B.A.,  Vice 
President,  Govemtoent  Affairs,  Hiunana, 
Inc.;  Patricia  Netunan,  Sc.D.,  Director, 
Medicare  Policy  Project,  Henry  J.  Kaiser 
Family  Fotmdation;  Elena  Rios,  M.D., 
M.S.P.H.,  President,  National  Hispanic 
Medical  Association:  Samuel  Simmons, 
B.A.,  President  and  CEO,  The  National 
Caucus  and  Center  on  Black  Aged,  Inc.; 
Nina  Weinberg,  M.A..  President, 
National  Health  Council;  and  Edward 
Zesk,  B.A.,  Executive  Director,  Aging 
2000. 

The  agenda  for  the  February  14,  2002 
meeting  will  include  the  followine: 

•  A  recap  of  the  previous  (October  25, 
2001)  meeting; 

•  CMS  upoate/issues; 

•  Update  on  the  Fall  Medicare  Ad 
Campaign; 

•  update  on  the  State  Health 
Insiuance  Assistance  Pro^^m; 

•  Medicare  Education  Research 

Update; 

•  APME  Annual  Report: 

•  Public  comment. 

Individuals  or  organizations  that  wish 
to  make  a  5-minute  oral  presentation  on 
an  agenda  topic  should  contact  Ms. 
Caliman  by  12  noon,  Thiusday, 
February  7,  2002.  In  conjunction,  a 
written  copy  of  the  oral  presentation 
should  also  be  submitted  to  Ms. 
Caliman  by  12  noon,  Thiusday, 
February  7,  2002.  The  ntxmber  of  oral 
presentations  may  be  limited  by  the 
time  available.  Individuals  not  wishing 
to  make  a  presentation  may  submit 
written  comments  to  Ms.  Caliman  by  12 
.    noon,  Thiusday,  February  7,  2002.  The 
meeting  is  open  to  the  public,  but 
attendance  is  limited  to  the  space 
available.  Individuals  requiring  sign 
language  interpretation  for  the  hearing 
impaired  or  other  special 
accommodation  should  contact  Ms. 
Caliman  at  least  15  days  before  the 
meeting. 

(Section  222  of  the  Public  Health  Service  Act 
(42  use  217a)  and  section  10(a)  of  Public 
Law  92-463  (5  U.S.C.  App.  2.  secUon  10(a) 
and  41  CFR  102-3)) 

(Catalog  of  Federal  Dotnestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 


Insurance  Program;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 

Dated:  January  14,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicate  &■ 

Medicaid  Services. 

[FR  Doc.  02-1687  Filed  1-18-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Statement  of  Organization,  Functions, 
and  Delegations  of  Auttiority 

Part  F  of  the  Statement  of 
Organization,  Functions,  and 
Delegations  of  Authority  for  the 
Department  of  Health  and  Human 
Services.  Centers  for  Medicare  & 
Medicaid  Services  (CMS).  (Federal 
Register.  Vol.  66.  No.  177,  pp.  47497- 
47499  dated  September  12.  2001)  is 
amended  to  reflect  changes  to  the  Press 
Office  and  the  Center  for  Medicaid  and 
State  Operations  (CMSO).  Specifically, 
the  Press  Office  will  be  retitled  as  the 
Public  Affairs  Office  (PAO)  and  the 
Intergovernmental  and  Tribal  Affairs 
Group  (IT AG)  will  be  transferred  bom 
CMSO.  The  transfer  of  ITAG  from 
CMSO  to  PAO  will  strengthen  and 
improve  the  coordination  of  responses 
to  the  press,  and  local/national  media, 
while  integrating  the  State,  local 
government,  and  tribal  affairs  programs 
into  the  PAO  media  relations  and 
conununications  activities. 

The  specific  amendments  to  part  F  are 
described  below: 

•  Section  F.IO.  (Organization)  is 
amended  to  read  as  follows: 

1.  Public  Affairs  Office  (FAC) 

2.  Center  for  Beneficiary  Choices  (FAE) 

3.  Office  of  Legislation  (FAF) 

4.  Center  for  Medicare  Management 
(FAH) 

5.  Office  of  Equal  Opportunity  and  Civil 
Rirfits  (FAJ) 

6.  Office  of  Strategic  Planning  (FAK) 

7.  Office  of  Conununications  and 
Operations  Support  (FAL) 

8.  Office  of  Clinical  Standards  and 
Quality  (FAM) 

9.  Office  of  the  Actuary  (FAN) 

10.  Center  for  Medicaid  and  State 
Operations  (FAS) 

11.  Northeastern  Consortium  (FAU) 

12.  Southern  Consortium  (FAV) 

13.  Midwestern  Consortium  (FAW) 

14.  Western  Consortium  (FAX) 

15.  Office  of  Internal  Customer  Support 
(FBA) 

16.  Office  of  Information  Services  (FBB) 


17.  Office  of  Financial  Management 
(FBC) 

•  Section  F.20.  (Functions)  is 
amended  by  deleting  the  functional 
statements  in  their  entirety  for  the  Press 
Office  and  the  Center  for  Medicaid  and 
State  Operations.  The  new  functional 
statements  read  as  follows: 

1.  Public  Afifairs  Office  (FAC) 

•  Serves  as  the  focal  point  for  the 
Agency  to  the  news  media  and  provides 
leadership  for  the  Agency  in  the  area  of 
intergovernmental  affairs.  Advises  the 
Administrator  and  other  Agency 
components  in  all  activities  related  to 
the  media  and  on  matters  which  affect 
other  units  and  levels  of  government. 

•  Coordinates  CMS  activities  with  the 
Office  of  the  Assistant  Secretary  for 
Public  Affairs  and  the  Secretary's 
intergovernmental  affairs  officials. 

•  Serves  as  senior  counsel  to  the 
Administrator  in  all  activities  related  to 
the  media.  Provides  consultation, 
advice,  and  training  to  the  Agency's 
senior  staff  with  respect  to  relations 
with  the  news  media. 

•  Develops  and  executes  strategies  to 
further  the  Agency's  relationship  and 
dealings  with  the  media.  Maintains  a 
broad  based  knowledge  of  the  Agency's 
structure,  responsibilities,  mission, 
goals,  programs,  and  initiatives  in  order 
to  provide  or  arrange  for  rapid  and 
accurate  response  to  news  media  needs. 

•  Prepares  and  edits  appropriate 
materials  about  the  Agency,  its  policies, 
actions  and  findings,  and  provides  them 
to  the  public  through  the  print  and 
broadcast  media.  Develops  and  directs 
media  relations  strategies  for  the 
Agency. 

•  Responds  to  inquiries  from  a  broad 
variety  of  news  media,  including  major 
newspapers,  national  television  and 
radio  networks,  national  news 
magazines,  local  newspapers  and  radio 
and  television  stations,  publications 
directed  toward  the  Agency's 
beneficiary  populations,  and  newsletters 
serving  the  health  care,  industry. 

•  Manages  press  inquiries, 
coordinates  sensitive  press  issues,  and 
develops  policies  and  procedures  for 
how  press  and  media  inquiries  are 
handled. 

•  Arranges  formal  interviews  for 
journalists  with  the  Agency's 
Administrator  or  other  appropriate 
senior  Agency  staff;  identifies  for 
interviewees  the  issues  to  be  addressed, 
and  prepares  or  obtains  background 
materials  as  needed. 

•  For  significant  Agency  initiatives, 
issues  media  advisories  and  arranges 
press  conferences  as  appropriate; 
coordinates  material  and  personnel  as 
necessary.  , 
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•  Serves  as  liaison  with  the 
Department  of  Health  and  Human 
Services  and  White  House  press  offices. 

•  Serves  as  focal  point  for  all  Agency 
interactions  with  Native  American  and 
Alaskan  Native  tribes. 

•  Ck)ordinates  State  program  issues/ 
concerns  (i.e.,  waiver  reviews,  Medigap, 
Medicare-Select,  survey  and 
certification.  Clinical  Laboratory 
Improvement  Act  (CLIA),  tribal  affairs) 
with  program  staff  and  regional  offices. 

•  Serves  as  coordinator  of  State 
health  care  policy  and  as  liaison 
between  CMS  and  State  and  local 
officials,  and  individual  lobbjri^ts 
representing  State  and  local  officials 
and  advocate  groups. 

•  Serves  as  coordinator  of  tribal 
affairs  issues  and  liaison  between  CMS 
and  State  and  local  officials 
representing  tribal  affairs  groups. 

•  Responsible  for  handling  highly 
sensitive  and  complex  correspondence 
firom  and  to  State  and  local  elected 
officials.  Reviews  proposed  regulations 
affecting  States. 

•  Coordinates  roll-out  of  waivers  or 
other  significant  annoimcements 
relating  to  States. 

10.  Center  for  Medicaid  and  State 
Operations  (FAS) 

•  Serves  as  the  focal  point  for  all 
Agency  interactions  wi^  States  and 
local  governments  (including  the 
Territories). 

•  Develops  national  Medicaid 
policies  and  procedures  which  support 
and  assure  effective  State  program 
administration  and  beneficiary 
protection.  In  partnership  with  the 
States,  evaluates  the  success  of  State 
agencies  in  carrying  out  their 
responsibilities  and,  as  necessary, . 
assists  the  States  in  correcting  problems 
and  improving  the  quality  of  their 
operations. 

•  Develops,  interprets,  and  applies 
specific  laws,  regulations,  and  policies 
that  directly  govern  the  financial 
operation  and  management  of  the 
Medicaid  program  and  the  related 
interactions  with  the  States  and  regional 
offices. 

•  Develops  national  policies  and 
procedures  to  support  and  assure 
appropriate  State  implemraitation  of  the 
rules  and  processes  governing  group 
and  individual  health  insurance  markets 
and  the  sale  of  health  insurance  policies 
that  supplement  Medicare  coverage. 

•  In  coordination  with  other 
components,  develops,  implements, 
evaluates  and  refines  standardized 
provider  performance  measures  used 
within  provider  certification  programs. 
Supports  States  in  their  use  of 
standardized  measures  for  provider 


feedback  and  quality  improvement 
activities.  Develops,  implements  and 
supports  the  data  collection  and 
analysis  systems  needed  by  States  to 
administer  the  certification  program. 

•  Reviews,  approves  and  conducts 
oversight  of  Medicaid  managed  care 
waiver  programs.  Provides  assistance  to 
States  and  external  customers  on  all 
Medicaid  managed  care  issues. 

•  Develops  national  policies  and 
procedures  on  Medicaid  automated 
claims/encounter  processing  and 
information  retrieval  systems  such  as 
the  Medicaid  Management  Information 
System  (MMIS)  and  integrated 
eligibility  determination  systems. 

•  In  coordination  with  the  Office  of 
Financial  Management,  directs, 
coordinates,  and  monitors  program 
integrity  efforts  and  activities  by  States 
and  regions.  Works  with  the  Office  of 
Financial  Management  to  provide  input 
in  the  development  of  program  integrity 
policy. 

•  Through  administration  of  the 
home  and  community  based  services 
program  and  policy  collaboration  with 
other  Agency  components  and  the 
States,  promotes  he  appropriate  choice 
and  continuity  of  quality  services 
available  to  frail  elderly,  disabled  and 
chronically  ill  beneficiaries. 

•  Develops  and  tests  new  and 
innovative  methods  to  improve  the 
Medicaid  program  through 
demonstrations  and  best  practices 
including  managing  review,  approval, 
and  oversight  of  the  Section  1115 
demonstrations. 

•  Directs  the  planning,  coordination, 
and  implementation  of  the  survey, 
certification,  and  enforcement  programs 
for  all  Medicare  and  Medicaid  providers 
and  suppliers,  and  for  laboratories 
under  the  auspices  of  the  Clinical 
Laboratory  Improvement  Act  (CLIA). 
Reviews  and  approves  applications  by 
States  for  "exemption"  from  CLIA  and 
applications  from  private  accreditation 
organizations  for  deeming  authority. 
Develops  assessment  techniques  and 
protocols  for  periodically  evaluating  the 
performance  of  these  entities.  Monitors 
the  performance  of  proficiency  testing 
programs  under  the  auspices  of  CUA. 

Dated:  January  2,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  6" 
Medicaid  Services. 

[FR  Doc.  02-1064  Filed  1-24-02;  8:45  am] 
BILLMG  CODE  4120-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01  rM>399] 

Agency  information  Coiiection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Rapid 
Response  Surveys 

AGENCY:  Food  and  Ehoig  Administration, 

HHS. 

ACrnON:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  February 
25,  2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPlfMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Rapid  Response  Surve3rs  (OMB  Control 
No.  0910-0457)— Extension 

Under  section  519  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360i),  FDA  is  authorized  to 
require  manufacturers  to  report  medical 
device  related  deaths,  serious  injuries, 
and  malfunctions,  and  user  facilities  to 
report  device-related  deaths  directly  to 
FDA  and  to  manufacturers,  and  to  report 
serious  injuries  to  the  manufacturer. 
Section  522  of  the  act  (21  U.S.C.  3601) 
authorizes  FDA  to  require 
manufacturers  to  conduct  postmarket 
surveillance  of  medical  devices.  Section 
705(b)  of  the  act  (21  U.S.C.  375(b)) 
authorizes  FDA  to  collect  and 
disseminate  information  regarding 
medical  products  or  cosmetics  in 
situations  involving  imminent  danger  to 
health,  or  gross  deception  of  the 
consumer.  Section  903(d)(2)  of  the  act 
(21  U.S.C.  393(d)(2))  authorizes  the 
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Commissioner  of  Food  and  Drugs  (the 
Commissioner)  to  implement  general 
powers  (including  conducting  research) 
to  effectively  carry  out  the  mission  of 
FDA.  These  sections  of  the  act  enable 
FDA  to  enhance  consumer  protection 
from  risks  associated  with  medical 
device  usage  that  are  not  foreseen  or 
apparent  during  the  premarket 
notification  and  review  process.  FDA 
monitors  medical  product  related 
postmarket  adverse  events  via  both  the 
mandatory  and  voluntary  MedWatch 
Reporting  Systems  using  FDA  Forms 
3500  and  3500A  (OMB  Control  No. 
0910-0281). 

FDA  received  a  1-year  OMB  approval 
on  February  5,  2001,  to  implement 
Emergency  Health  Surveys  (since  that 
time,  renamed  "Rapid  Response 


Surveys"),  via  a  series  of  surveys,  thus 
implementing  section  705(b)  of  the  act 
and  the  Commissioner's  authority  as 
specified  in  section  903(d)(2)  of  the  act. 
To  date,  FDA  has  initiated  one  Rapid 
Response  Survey  (66  FR  49391, 
September  27,  2001),  with  two  more  in 
development.  FDA  is  now  seeking  OMB 
clearance  to  continue  collecting  this 
information.  Participation  in  these 
surveys  has  been,  and  will  continue  to 
be,  vbluntary.  This  request  covers  Rapid 
Response  Surveys  for  general  type 
medical  facilities  and  specialized 
medical  facilities  (those  known  for 
cardiac  surgery,  obstetric/gynecological 
services,  pediatric  services,  etc.),  and     . 
health  professionals,  but  more  typically 
risk  managers  working  in  medical 
facilities. 


FDA  currently  uses  the  information 
gathered  from  these  surveys  to  quickly 
obtain  vital  information  from  the 
appropriate  clinical  sources  so  that  FDA 
may  take  appropriate  public  health  or 
regulatory  action.  FDA  projects  10  rapid 
response  surveys  per  year  with  a  sample 
of  between  50  and  200  respondents  per 
survey. 

In  the  Federal  Register  of  September 
27.  2001  (66  FR  49391).  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  No  conunents 
were  received. 

FDA  originally  estimated  the  burden 
of  this  collection  to  be  2  hours  per 
survey.  However,  FDA  is  revising  the 
estimated  biirden  of  this  collection  of 
information  as  follows: 


TABLE  1.— ESTIMATED  ANNUAL  REPORTING  BURDEN^ 


No.  of  Respondents 

Annual  Frequency  per  Response 

Total  Annual 
Responses 

Hours  per  Response 

Total  Hours 

200 

10  (maximum) 

2,000 

.5 

1,000 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomfiation. 


These  estimates  are  based  on  the 
maximum  sample  size  per  questioimaire 
that  FDA  could  analyze  in  a  timely 
manner.  The  annual  frequency  per 
response  was  determined  by  the 
maximum  number  of  questioimaires 
that  will  be  sent  to  any  individual 
respondent.  Some  respondents  may  be 
contacted  only  one  time  per  year,  while 
another  respondent  may  be  contacted 
several  times — depending  on  the 
medical  device  under  evaluation.  Based 
on  the  questions  developed  for  the  one 
survey  tiiat  has  been  conducted,  and  for 
the  two  under  development,  it  is 
estimated,  given  the  expected  type  of 
issues  that  will  be  addressed  by  the 
surveys,  that  at  a  maximum  it  will  take 
30  minutes  for  a  respondent  to  gather 
the  requested  information  and  fill  in  the 
answers. 

Dated:  January  17,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
(FR  Doc.  02-1928  Filed  1-24-02;  8:45  am] 
BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOE-1 234] 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  SONATA 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. ■ 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
SONATA  and  is  publishihg  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Cominissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
that  claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  V.  Grillo,  Office  of  Regulatory 
Policy  (HFD-7),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPL£MENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 


Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  coimt  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted,  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
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of  the  testing  phase  and  approval  phase 
as  SMcified  in  35  U.S.C.  156(g)'(l)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  SONATA 
(zaleplon).  SONATA  is  indicated  for  the 
short-term  treatment  of  insomnia. 
Subsequent  to  this  approval,  the  Patent 
and  Trademark  Office  received  a  patent 
term  restoration  application  for 
SONATA  (U.S.  Patent  No.  4,626,538) 
from  American  Cyanamid  Co.,  and  the 
Patent  and  Trademark  Office  requested 
FDA's  assistance  in  determining  this 
patent's  eligibility  for  patent  term 
restoration.  In  a  letter  dated  April  13, 
2000,  FDA  advised  the  Patent  and 
Trademark  Office  that  this  human  drug 
product  had  undergone  a  regulatory 
review  period  and  that  the  approval  of 
SONATA  represented  the  first  permitted 
commercial  marketing  or  use  of  the 
product.  Shortly  thereafter,  the  Patent 
and  Trademark  Office  requested  that 
FDA  determine  the  product's  regulatory 
review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
SONATA  is  3,027  days.  Of  this  time, 
2,435  days  occiured  during  the  testing 
phase  of  the  regulatory  review  period, 
while  592  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505(i)  of  the  Federal  Food.  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355(i))  became  effective:  May  2, 1991. 
The  applicant  claims  May  16, 1991,  as 
the  date  the  investigatioiiial  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  May  2, 1991. 
which  was  30  days  after  FDA  receipt  of 
the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act.  December  30, 1997.  The 
applicant  claims  January  13, 1998,  as 
the  date  the  new  drug  application 
(NDA)  for  SONATA  (NDA  20-859)  was 
initially  submitted.  However,  FDA 
records  indicate  that  NDA  20-659  was 
submitted  on  December  30, 1997. 

3. The  date  the  application  was 
approved:  Augyst  13, 1999.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-859  was  approved  on  August  13, 
1999. 

This  determination  of  the  regulatory 
review  period  establishes  the  maximiun 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,835  days  of  patent 
tenn  extension. 


Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written  or 
electronic  comments  and  ask  for  a 
redetermination  by  March  26,  2002. 
Furthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
extension  acted  with  due  diligence 
during  the  regulatory  review  period  by 
July  24,  2002.  To  meet  its  burden,  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (See  H. 
Kept.  857,  part  1,  98th  Cong.,  2d  sess., 
pp.  41-42, 1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above).  Three  copies  of 
any  information  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Comments  and  petitions  are  to  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
dociunent.  Comments  and  petitions  may 
be  seen  in  the  Dockets  Management 
Branch  between  9  a.m.  and  4  p.m., 
Monday  through  Friday. 

Dated:  September  28,  2001. 

Jane  A.  Axehvd, 

Associate  Director  for  Policy,  Center  for  Drug 
Evaluation  and  Research . 

[FR  Doc.  02-1925  Filed  1-24-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[DoclwtNo.OIE-0363] 

Detennination  of  Regulatory  RavieMr 
Period  for  Purposes  of  Patent 
Extension;  MIFEPREX 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACnON:  Notice. 

SUMMARYLThe  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  period  for 
MIFEPREX  and  is  publishing  this  notice 
of  that  determination  as  required  by 
law.  FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  hiunan  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 


FOR  FURTHER  MFORMATION  CONTACT: 

Claudia  Grillo,  Office  of  Regulatory 
Policy  (HFD-007),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  th6  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regidatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 
products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  nms  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  tmtil  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amount  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was 
issued),  FDA's  determination  of  the 
length  of  a  regulatory  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  MIFEPREX 
(mifepristone).  MIFEPREX  is  indicated 
for  the  medical  termination  of 
in|rauterine  pregnancy  through  49  days 
pregnancy.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  MIFEPREX  (U.S.  Patent 
No.  4,386,085)  fitjm  the  Population 
Council,  and  the  Patent  and  Trademark 
Office  requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
October  2,  2001,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  hmnan 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  MIFEPREX  represented  the 
first  permitted  commercial  marketing  or 
use  of  the  product.  Shortly  thereafter. 
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the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
■product's  regulatory  review  period. 

FDA  has  aetermined  that  the 
applicable  regulatory  review  period  for 
MIFEPREX  is  2,249  days.  Of  this  time, 
593  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  1,656  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  frt)m  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  The  applicant 
claims  August  3, 1994,  as  the  date  the 
investigational  new  drug  application 
(IND)  became  effective.  However.  FDA 
records  indicate  that  the  IND  effective 
date  was  August  4, 1994,  which  was  30 
days  after  FDA  receipt  of  the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act:  March  18, 1996.  FDA  has 
verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
MIFEPREX  (NDA  20-687)  was  initially 
submitted  on  March  18, 1996. 

3.  The  date  the  application  was 
approved:  September  28,  2000.  FDA  has 
verified  the  applicant's  claim  that  NDA 
20-687  was  approved  on  September  28, 
2000. 

This  detennination  of  the  regulatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,825  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written  or 
electronic  comments  and  ask  for  a 
redetermination  by  March  26,  2002. 
Furthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
extension  acted  with  due  diligence 
during  the  regulatory  review  period  by 
July  24,  2002.  To  meet  its  burden,  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (See  H. 
Rept.  857,  part  1,  98th  Cong..  2d  sess., 
pp.  41-42, 1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  ntunber  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 


Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  December  14,  2001. 
Jane  A.  Axelrad, 

Associate  Director  for  Policy.  Center  for  Drug 
Evaluation  and  Research. 
IFR  Doc.  02-1926  Filed  1-24-02;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMEIfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOE-13461 

Determination  of  Regulatory  Review 
Period  for  Purposes  of  Patent 
Extension;  KEPPRA 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  has  determined 
the  regulatory  review  p>eriod  for 
KEPPRA  and  is  publishing  this  notice  of 
that  determination  as  required  by  law. 
FDA  has  made  the  determination 
because  of  the  submission  of  an 
application  to  the  Commissioner  of 
Patents  and  Trademarks,  Department  of 
Commerce,  for  the  extension  of  a  patent 
which  claims  that  human  drug  product. 
ADDRESSES:  Submit  written  comments 
and  petitions  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Grillo,  Office  of  Regulatory 
Policy  (HFI>-007),  Food  and  Drug 
•Administration,  5600  Fishers  Lane. 
RockviUe,  MD  20857,  301-594-5645. 
SUPPLEMENTARY  INFORMATION:  The  Drug 
Price  Competition  and  Patent  Term 
Restoration  Act  of  1984  (Public  Law  98- 
417)  and  the  Generic  Animal  Drug  and 
Patent  Term  Restoration  Act  (Public 
Law  100-670)  generally  provide  that  a 
patent  may  be  extended  for  a  period  of 
up  to  5  years  so  long  as  the  patented 
item  (human  drug  product,  animal  drug 
product,  medical  device,  food  additive, 
or  color  additive)  was  subject  to      ^ 
regulatory  review  by  FDA  before  the 
item  was  marketed.  Under  these  acts,  a 
product's  regulatory  review  period 
forms  the  basis  for  determining  the 
amount  of  extension  an  applicant  may 
receive. 

A  regulatory  review  period  consists  of 
two  periods  of  time:  A  testing  phase  and 
an  approval  phase.  For  human  drug 


products,  the  testing  phase  begins  when 
the  exemption  to  permit  the  clinical 
investigations  of  the  drug  becomes 
effective  and  runs  until  the  approval 
phase  begins.  The  approval  phase  starts 
with  the  initial  submission  of  an 
application  to  market  the  human  drug 
product  and  continues  until  FDA  grants 
permission  to  market  the  drug  product. 
Although  only  a  portion  of  a  regulatory 
review  period  may  count  toward  the 
actual  amoimt  of  extension  that  the 
Commissioner  of  Patents  and 
Trademarks  may  award  (for  example, 
half  the  testing  phase  must  be 
subtracted  as  well  as  any  time  that  may 
have  occurred  before  the  patent  was     • 
issued),  FDA's  determination  of  the 
length  of  a  regulator}'  review  period  for 
a  human  drug  product  will  include  all 
of  the  testing  phase  and  approval  phase 
as  specified  in  35  U.S.C.  156(g)(1)(B). 

FDA  recently  approved  for  marketing 
the  human  drug  product  KEPPRA 
(Levetiracetam).  KEPPRA  is  indicated  as  - 
adjunctive  therapy  in  the  treatment  of 
partial  onset  seizures  in  adults  with 
epilepsy.  Subsequent  to  this  approval, 
the  Patent  and  Trademark  Office 
received  a  patent  term  restoration 
application  for  KEPPRA  (U.S.  Patent  No. 
4,943,639)  fi-om  UCB  Societe  Anonyme,. 
and  the  Patent  and  Trademark  Office 
requested  FDA's  assistance  in 
determining  this  patent's  eligibility  for 
patent  term  restoration.  In  a  letter  dated 
May  3,  2001,  FDA  advised  the  Patent 
and  Trademark  Office  that  this  human 
drug  product  had  undergone  a 
regulatory  review  period  and  that  the 
approval  of  KEPPRA  represented  the 
first  permitted  conunercial  marketing  or 
use  of  the  product.  Shortly  thereafter, 
the  Patent  and  Trademark  Office 
requested  that  FDA  determine  the 
product's  regulatory  review  period. 

FDA  has  determined  that  the 
applicable  regulatory  review  period  for 
KEPPRA  is  2,010  days.  Of  this  time, 
1,707  days  occurred  during  the  testing 
phase  of  the  regulatory  review  period, 
while  303  days  occurred  during  the 
approval  phase.  These  periods  of  time 
were  derived  from  the  following  dates: 

1.  The  date  an  exemption  under 
section  505  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (the  act)  (21  U.S.C. 
355)  became  effective:  Jime  1, 1994.  The 
applicant  claims  May  3,  1994,  as  the 
date  the  investigational  new  drug 
application  (IND)  became  effective. 
However,  FDA  records  indicate  that  the 
IND  effective  date  was  June  1, 1994, 
which  was  30  days  after  FDA  receipt  of 

the  IND. 

2.  The  date  the  application  was 
initially  submitted  with  respect  to  the 
human  drug  product  under  section  505 
of  the  act  February  1, 1999.  FDA  has 
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verified  the  applicant's  claim  that  the 
new  drug  application  (NDA)  for 
KEPPRA  (NDA  21-035)  was  initially 
submitted  on  February  1, 1999. 

3.  The  date  the  application  was 
approved:  November  30, 1999.  FDA  has 
verified  the  applicant's  claim  that  NDA 
21-035  was  approved  on  November  30, 
1999. 

This  determination  of  the  regidatory 
review  period  establishes  the  maximum 
potential  length  of  a  patent  extension. 
However,  the  U.S.  Patent  and 
Trademark  Office  applies  several 
statutory  limitations  in  its  calculations 
of  the  actual  period  for  patent  extension. 
In  its  application  for  patent  extension, 
this  applicant  seeks  1,155  days  of  patent 
term  extension. 

Anyone  with  knowledge  that  any  of 
the  dates  as  published  are  incorrect  may 
submit  to  the  Dockets  Management 
Branch  (address  above)  written  or 
electronic  comments  and  ask  for  a 
redetermination  by  March  26.  2002. 
Furthermore,  any  interested  person  may 
petition  FDA  for  a  determination 
regarding  whether  the  applicant  for 
extension  acted  with  due  diligence 
during  the  regidatory  review  period  by 
July  24,  2002.  To  meet  its  burden,  the 
petition  must  contain  sufficient  facts  to 
merit  an  FDA  investigation.  (See  H. 
Kept.  857,  part  1,  98th  Cong.,  2d  sess., 
pp.  41-42, 1984.)  Petitions  should  be  in 
the  format  specified  in  21  CFR  10.30. 

Comments  and  petitions  should  be 
submitted  to  the  Dockets  Management 
Branch  (address  above)  in  three  copies 
(except  that  individuals  may  submit 
single  copies)  and  identified  with  the 
docket  nimiber  found  in  brackets  in  the 
heading  of  this  document.  Comments 
and  petitions  may  be  seen  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Dated:  September  28,  2001. 

Jane  A.  Axelrad, 

Associate  Director  for  Policy ,  Center  for  Drug 
Evaluation  and  Research. 

(PR  Doc.  02-1927  Filed  1-24-02;  8:45  am] 

BHJJNG  CODE  41W-01-S 


DEPARTMENT  OF  HEAL-m  AND 
HUMAN  SERVICES 

Food  and  Drug  Adminlstnrtlon 

AntHntactive  Drugs  Advisory 
Committse;  Notice  of  Masting 

AGENCY:  Food  and  Drug  Administration, 
HHS.  I 

action:  Notice. 

This  notice  annoimces  a  forthcoming 
meeting  of  a  public  advisory  committee 


of  the  Food  and  Drug  Administration 
(FDA).  Theaneeting  will  be  open  to  the 
public. 

Name  of  Committee:  Anti-Infective 
Drugs  Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regulatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  19,  2002,  from  8  a.m. 
to  5:30  p.m.  and  on  February  20,  2002, 
bom.  8  a.m.  to  4  p.m. 

Location:  Holiday  Inn,  The  Ballrooms, 
Two  Montgomery  Village  Ave., 
Gaithersburg,  MD. 

Contact:  Tara  P.  Turner,  Center  for 
Drug  Evaluation  and  Research  (HFD- 
21),  Food  and  Drug  Administration, 
5600  Fishers  Lane  (for  express  delivery 
5630  Fishers  Lane,  rm.  1093),  Rockville. 
MD  20857,  301-827-7001,  e-mail: 
TumerT@cder.fda.gov,  or  FDA  Advisory 
Committee  Information  Line,  1-80O- 
741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12530. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  On  February  19,  2002,  the 
committee  will  hear  presentations  on 
the  proposed  approach  for  selection  of 
delta  in  noninferiority  (eqmvalence) 
clinical  trials.  The  impact  of  this 
approach  on  studies  of  anti-infective 
drug  products  will  be  considered,  with 
a  focus  on  acute  exacerbation  of  chronic 
bronchitis  and  hospital-acquired- 
pneumonia.  On  February  20,  2002,  the 
committee  will  discuss  approaches  to 
the  development  of  antimicrobial  agents 
for  the  treatment  of  resistant  pathogens. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  11,  2002.  Oral 
presentations  from  the  public  will  be 
schediUed  between  approximately  1 
p.m.  and  1:30  p.m.  on  both  days.  Time    ^ 
allotted  for  each  presentation  may  be 
limited.  Those  desiring  to  make  formal 
oral  presentations  should  notify  the 
contact  person  before  February  11,  2002, 
and  submit  a  brief  statement  of  the 
general  nature  of  the  evidence  or 
arguments  they  wish  to  present,  the 
names  and  addresses  of  proposed 
participants,  and  an  indication  of  the 
approximate  time  requested  to  make 
their  presentation. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 


Dated:  January  16,  2002. 
Linda  A.  Suydam, 
Senior  Associate  Commissioner. 
[PR  Doc.  02-1814  Filed  1-24-02;  8:45  am] 
BIIXING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERViCES 

Food  and  Drug  Administration 

Oncoiogic  Drugs  Advisory  Committoe; 
Notice  of  Meeting 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

This  notice  announces  a  forthcoming 
meeting  of  a  public  advisory  committee 
of  the  Food  and  Drug  Administration 
(FDA).  The  meeting  will  be  open  to  the 
public. 

Name  of  Committee:  Oncologic  Drugs 
Advisory  Committee. 

General  Function  of  the  Committee: 
To  provide  advice  and 
recommendations  to  the  agency  on 
FDA's  regvilatory  issues. 

Date  and  Time:  The  meeting  will  be 
held  on  February  27,  2002,  from  8  a.m. 
to  5:30  p.m. 

Location:  Holiday  Inn,  Versailles 
Ballroom,  8120  Wisconsin  Ave., 
Bethesda,  MD. 

.  Contact  Karen  M.  Templeton-Somers, 
Center  for  Drug  Evaluation  and  Research 
(HFD-21),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville.  MD  20857,  301-827-7001,  e- 
mail:  SomersK@cder.fda.gov,  or  FDA 
Advisory  Committee  Information  Line, 
1-800-741-8138  (301-443-0572  in  the 
Washington,  DC  area),  code  12542. 
Please  call  the  Information  Line  for  up- 
to-date  information  on  this  meeting. 

Agenda:  The  committee  will  discuss: 
(1)  Trial  design  considerations  and 
appropriate  patient  popiUations  for 
studies  of  investigational  agents  for 
adjuvant  therapy  of  melanoma  ^ven  the 
availability  of  an  approved  agent  for  this 
indication;  and  (2)  the  appropriate  study 
design  and  control  for  the  proposed 
phase  3  trial  of  investigational  new  drug 
(IND)  2885,  MELACINE  (melanoma 
vaccine),  Corixa  Corp..  for  adjuvant 
treatment  of  melanoma. 

Procedure:  Interested  persons  may 
present  data,  information,  or  views, 
orally  or  in  writing,  on  issues  pending 
before  the  committee.  Written 
submissions  may  be  made  to  the  contact 
person  by  February  20,  2002.  Oral 
presentations  frt)m  the  public  will  be 
schedided  between  approximately  8:15 
a.m.  and  8:45  a.m..  and  1:15  p.m.  and 
1:45  p.m.  Time  allotted  for  each 


3728 


Federal  Reeister/VoL  67.  No.  17/Fridav.  lanuarv  25.  2002/Notices 


Federal  Register/Vol.  67,  No.  17/Friday.  January  25.  2002/Notices 


3727 


presentation  may  be  limited.  Those 
desiring  to  make  formal  oral 
presentations  should  notify  the  contact 
person  before  February  20,  2002,  and 
submit  a  brief  statement  of  the  general 
nature  of  the  evidence  or  argimients 
they  wish  to  present,  the  names  and 
addresses  of  proposed  participants,  and 
an  indication  of  the  approximate  time 
requested  to  make  their  presentation. 
After  the  scientific  presentations,  a  30- 
minute  open  public  session  may  be 
conducted  for  interested  persons  who 
have  submitted  their  request  to  speak  by 
February  20,  2002,  to  address  issues 
specific  to  the  topic  before  the 
committee. 

Notice  of  this  meeting  is  given  under 
the  Federal  Advisory  Committee  Act  (5 
U.S.C.  app.  2). 

Dated:  January  18,  2002. 
Linda  A.  Suydam. 
Senior  Associate  Commissioner. 
[FR  Doc.  02-1924  Filed  1-24-02:  8:45  am) 

BILUNG  CODE  416(MI1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERViCES 

Heattli  Resources  And  Services 
Administration 

Agency  Information  Coiiection 
Activities:  Proposed  Collection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 


proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Tide  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  under  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instnmients,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Grantee  Reporting 
Requirements  for  the  Rural  Health 
Network  Development  Grant  Program 
(OMB  No.  0915-0218)— Revision 

This  is  a  request  for  revision  of  the 
reporting  requirements  for  the  Rural 


Health  Network  Development  Grant 
Program  authorized  by  section  330A  of 
the  Public  Health  Service  Act  as 
amended  by  the  Health  Centers 
Consolidation  Act  of  1996  (Pub.  L.  104- 
229). 

The  purpose  of  the  program  is  to 
assist  in  the  development  of  integrated 
networks  of  health  care  providers  in 
rural  communities.  Grantee  networks 
work  to  strengthen  the  health  care 
delivery  system  in  their  service  areas 
thereby  improving  access  to,  restraining 
the  cost  of,  and  improving  the  quality  of 
essential  health  care  services  for  rural 
residents.  Grantees  submit  annual 
reports  that  provide  information  on 
progress  toward  goals  and  objectives  of 
the  network,  specific  network  activities, 
and  certain  financial  data  related  to  the 
grant  budget. 

The  information  is  used  to  evaluate 
progress  on  the  grants,  to  identify 
grantees  in  need  of  technical  assistance, 
and  to  identify  best  practices  in  the 
development  of  rural  health  networks. 
The  information  is  also  used  to  evaluate 
the  impact  of  networks  on  access  of  care 
and  quality  of  care.  To  minimize  the 
burden  on  grantees,  the  reports  will  be 
submitted  electronically.  The  estimated 
burden  is  as  follows: 


HRSA  form 


Tracking 


Number  of 
responses 


45 


Responses 

per 
respondent 


1 


Total  reponses 


45 


Hours  per 
responses 


Total  tMjrden 
flours 


1.5 


67.5 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  60  days  of  this  notice  to: 
Susan  G.  Queen,  Ph.D.,  HRSA  Reports 
Clearance  Officer,  Room  11-05. 
Parklawn  Building,  5600  Fishers  Lane, 
RockvUle,  MD  20857, 

Dated:  January  18,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 
[FR  Doc.  02-1850  Filed  1-24-02;  8:45  am] 

BILLING  CODE  416S-^1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Healtii  Resources  and  Services 
Administration 

Agency  Information  Coiiection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

Periodically,  the  Health  Resources 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  OMB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 

The  following  request  has  been 
subnutted  to  the  Office  of  Management 


and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Healthy  Schools, 
Healthy  Communities  User/Visit 
Surveys— NEW 

The  Bureau  of  Primary  Health  Care  of 
HRSA  is  plaiming  to  conduct  User/Visit 
Surveys  of  the  Healthy  Schools,  Healthy 
Communities  (HSHC)  Program.  The 
purpose  of  these  surveys  is  to  obtain 
nationally  representative  data  about  the 
patients  of  HSHC  health  centers  and  the 
services  provided  to  them.  The  study 
consists  of  two  parts.  One  is  the  User 
Survey,  which  involves  interviewing 
HSHC  patients  or  their  parents  about  the 
patients'  health  and  health  care.  The 
second  is  the  Visit  Survey,  in  which 
patient  visit  data  will  be  collected  bom 
medical  records  in  order  to  find  out 
what  health  services  are  being  used  by 
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patients.  The  data  collected  will  provide 
policymakers  with  a  better 
understanding  of  the  services  students 
are  receiving  at  HSHC  health  centers 
and  how  well  these  centers  are  meeting 
the  needs  of  students.  The  surveys  will 
provide  new  information  about  health 
care  received  in  HSHC  settings. 


Data  from  the  surveys  will  provide 
quantitative  information  on  the 
population  served  by  the  HSHC 
program,  specifically:  (a) 
Sociodemographic  characteristics,  (b) 
health  care  access  and  utilization,  (c) 
health  status  and  morbidity,  (d)  health 
care  experiences  and  risk  behaviors,  (e) 
content  of  medical  encounters,  (f) 


preventive  care  and  (g)  patient 
satisfaction.  These  surveys  will  provide 
data  useful  to  the  program  and  will 
enable  HRSA  to  provide  data  required 
by  Congress  under  the  Government 
Performance  and  Results  Act  of  1993. 

The  estimated  burden  on  respondents 
is  as  follows:  ■ 


Respondents 

Number 

of 
respond- 
ents 

Hours  per 
respondent 

Total 
Hour  bur- 
den 

Adolescent  Users 

500 

500 

1000 

.5 
.5 
.25 

250 

Guardians  (Proxies)  of  Users 
PMedical  Records 

250 

250 

^^                                 1 " 

Total 

1000 

750 

Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Himian  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  January  18.  2002. 
)ane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

|FR  Doc.  02-1851  Filed  1-24-^2;  8:45  am) 
■LLMG  COM  416S-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 


HmNH  RMOurcM  and 
AdmlniatratkNi 


ServicM 


Advisory  Commitlae;  Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  March  2002. 

The  National  Advisory  Committee  on 
Rural  Health  will  convene  its  fortieth 
meeting  at  the  time  and  place  specified 
below: 

Name:  National  Advisory  Committee  on 
Rural  Health. 

Date  and  Time:  March  3,  2002;  2  p.m.-5 
p.m..  March  4,  2002;  8:30  a.in.-5  p.m.,  March 
5,  2002;  8:30  a.m.-3  p.m. 

Place:  Grand  Hyatt  Capitol  Hill,  100  H 
Street,  NW,  Washington,  DC  20001^520. 

The  meeting  is  open  to  the  public. 

Purpose:  The  National  Advisory 
Committee  on  Rural  Health  provides  advice 
and  recommendations  to  the  Secretary  with 
respect  to  the  delivery,  research, 
development  and  administration  of  health 
care  services  in  rural  areas. 


Agenda:  Sunday  afternoon,  March  3,  2002, 
at  2  p.m.  the  Chairperson,  the  Honorable 
David  Beasley,  will  open  the  meeting  and 
welcome  the  Committee.  The  first  session 
will  open  with  a  discussion  of  the  Meeting 
Agenda  and  Goals  by  the  Office  of  Rural 
Health  Policy  (ORHP)  Director,  Dr.  Marcia 
Brand.  This  will  be  followed  by  a  discussion 
of  the  Committee's  role  in  the  Department, 
administrative  business  and  the  Committee's 
2002  Agenda. 

Monday  morning  at  8:30  a.m.,  the  session 
will  open  with  an  update  by  ORHP.  After  the 
break,  the  Committee  wUl  discuss  and 
approve  the  2001  project,  "A  Targeted  Look 
at  the  Rural  Safety  Net."  After  lunch,  there 
will  be  presentations  on  two  topics  relating 
to  the  Committee's  2002  workplan. 

The  final  session  will  be  convened  on 
Tuesday,  March  5.  Beginning  at  8:30  a.m. 
there  will  be  a  brief  session  with  the  National 
Rural  Health  Association's  Policy  Institute. 
This  will  be  followed  by  a  session  discussing 
the  Committee's  strategic  plan  and  future 
agenda  suid  the  selection  of  a  Steering 
Committee.  The  strategic  planning  will 
continue  after  lunch.  The  meeting  will 
conclude  with  a  discussion  of  the  June 
meeting.  The  meeting  will  be  adjourned  at 
3:00  p.m. 

Anyone  requiring  information  regarding 
the  subject  Committee  should  contact  Marcia 
K.  Brand,  Ph.D.,  Executive  Secretary, 
National  Advisory  Committee  on  Rural 
Health,  Health  Resources  and  Services 
Administration,  Room  9A-55,  Parklawn 
Building,  5600  Fishers  Lane,  Rockville,  MD 
20857,  telephone  (301)  443-0835,  Fax  (301) 
443-2803. 

Persons  interested  in  attending  any  portion 
of  the  meeting  should  contact  Michele  Pray, 
Office  of  Rural  Health  Policy  (ORHP),  (301) 
443-0835.  The  National  Advisory  Committee 
meeting  agenda  will  be  posted  on  ORHP's 
Web  site,  http://www.ruralhealth.hrsa.gov. 

Dated:  January  18. 2002. 

Jane  M.  HarriMm, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  02-1852  Filed  1-24-02;  8:45  am] 

BUJNG  COOC  41W-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  AlMise  and  Mental  Hoalttt 
Servlcee  Administration 

Center  for  Mental  Healtii  Services; 
Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Mental  Health  Services 
(CMHS)  National  Advisory  Cotmcil  in 
February  2002. 

A  portion  of  the  meeting  will  be  open 
and  will  include  a  roll  call,  general 
annoimcements,  and  discussion  about 
consumer  affairs,  the  Administrator's 
priority  areas  for  SAMHSA,  emergency 
services  and  disaster  relief,  and 
products  firom  the  Homeless  Programs 
Branch. 

Public  comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  for  guidance.  If  anyone 
needs  special  accommodations  for 
persons  with  disabilities  please  notify 
the  contact  listed  below. 

The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of 
grant  applications.  Therefore  a  portion 
of  the  meeting  will  be  closed  to  the 
public  as  determined  by  the  SAMHSA 
Administrator,  in  accordance  with  Title 

5  U.S.C.  552b(c)(6)  and  5  U.S.Q  App.  2. 

6  10(d). 

A  summary  of  the  meeting  and  a 
roster  of  Coimcil  members  may  be 
obtained  from  Ms.  Eileen  Pensinger, 
Executive  Secretary,  CMHS,  Room  15- 
99,  Parklawn  Building,  Rockville, 
Maryland  20857,  telephone  (301)  443- 
4823. 

Committee  Name:  CKfflS  National 
Advisory  Council. 

Meeting  Date:  February  7-8,  2002. 

Place  The  Double  Tree  Hotel,  1750 
Rockville  Pike.  Rockville,  Maryland. 

Type: 


^f^n 
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Closed:  February  7,  2002—8:30  a.m.-9:30 

a.m. 
Open:  February  7,  2002—10  a.m.-4:30  p.m. 
Open:  February  8,  2002—9  a.m.-12:30  p.m. 

Contact:  Eileen  S.  Pensinger,  M.Ed., 
Executive  Secretary,  5600  Fishers  Lane, 
Parklawn  Building,  Room  15-99,  Rockville, 
Maryland  20857.  Telephone:  (301)  443-4823 
and  FAX  (301)  443-5163. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  urgent 
need  to  m.eet  timing  limitations  imposed  by 
the  review  and  funding  cycle. 

Dated:  January  18,  2002. 
Toian  Vaughn, 

Committee  Management  Officer.  Substance 
Abuse  and  Mental  Health  Services 
Administration. 
[FR  Doc.  02-1929  Filed  1-24-02;  8:45  am] 

BILLING  CODE  4162-2IM> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Subetance  Abiiae  and  Mental  Healtli 
Servlcee  Administration 

Center  for  Sutwtance  Abuse 
Treatment;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  a  meeting  of 
the  Center  for  Substance  Abuse 
Treatment  (CSAT)  National  Advisory 
Coimcil  to  be  held  in  February  2002.  A 
portion  of  the  meeting  is  open  and 
includes  discussion  of  the  Center's 
policy  issues  and  current 
administrative,  legislative,  and  program 
developments.  The  Cotmcil  will  hear 
feature  presentations  by  SAMHSA's 
Administrator  Charles  Curie,  M.A., 
A.C.S.W.,  and  CSAT  Director  H. 
Westley  Clark,  M.D.,  J.D.,  M.P.H..  CAS, 
FASAM.  Significant  issues  to  be 
discussed  with  the  Coimcil  include 
Tratmia  and  Substance  Abuse;  Mental 
Health:  Culture,  Race,  and  Ethnicity— A 
Supplement  to  Mental  Health:  A  Report 
of  die  Surgeon  General;  Parity; 
Guidance  for  Applicants  (GFA)  Update 
and  Evaluation  Review;  the  Health 
Insurance  Portability  and 
Accoimtability  Act  and  its  impact  on 
substance  abuse;  an  information 
exchange  on  the  New  Freedom ' 
Initiative;  status  reports  on  HIV/ AIDS; 
OPIOID  Accreditation;  Buprenorhphine; 
CSAT's  Faith  and  Community  Partners 
Initiative;  Healthcare  Professional 
Impairment;  and  Health  Disparities. 
The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of 
grant  applications.  Therefore  a  portion 
of  the  meeting  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 
with  Title  5  U.S.C.  552b(c).  and  (6)  and 
5  U.S.C.  App.  2.  secticm  10(d). 


If  special  accommodations  are  needed 
for  persons  with  disabilities,  please 
notify  the  contact  person  listed  below. 
Substantive  program  information,  a 
stmunary  of  the  meeting  and  roster  of 
Coimcil  members  may  also  be  obtained 
from  the  contact  person. 

Committee  Name:  Center  for  Substance 
Abuse  Treatment,  National  Advisory 
Council. 

Meeting  Date:  February  21,  2002—9  a.m.- 
5:30  p.m.  February  22.  2002—8:30  a.m.-l:00 
p.m. 

Place:  Hyatt  Regency  Bethesda  Hotel.  One 
Bethesda  Metro,  Bethesda,  Maryland  20814. 

Type: 

Open:  February  21.  2002—9  a.m.-5:30  p.m. 

Closed:  February  22.  2002—8:30  a.m.-9:30 
a.m. 

Open:  February  22,  2002—9:30  a.m.-l  p.m. 

Contact:  Cynthia  Graham,  5600  Fishers 
Lane,  RW  II,  Ste  619,  Rockville,  MD  20857, 
Telephone:  (301)  443-8923;  FAX:  (301)  480- 
6077,  E-mail:  cgraham@samhsa.gov. 

Dated:  January  18.  2002. 
Toian  Vaughn, 

Committee  Management  Officer,  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  02-1930  Filed  1-24-02;  8:45  am] 
BILLING  COOE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

SulMtance  Abuee  and  Mental  Health 
Services  Administration 

Notice  of  Usting  of  Members  of  Vhm 
Substance  Abuse  and  Mental  Healtti 
Services  Administration's  Senior 
Executive  Service  Performance  Review 
Board  (PRB) 

The  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA)  announces  the  persons  who 
will  serve  on  the  Substance  Abuse  and 
Mental  Health  Services 
Administration's  Performance  Review 
Board.  This  action  is  being  taken  in 
accordance  with  Title  5,  U.S.C,  Section 
4314(c)(4),  which  requires  that  members 
of  performance  review  boards  be 
appointed  in  a  manner  to  ensure 
consistency,  stability,  and  objectivity  in 
performance  appraisals,  and  requires 
that  notice  of  the  appointment  of  an 
individual  to  serve  as  a  member  be 
published  in  the  Federal  Register. 

The  following  persons  will  serve  on 
the  SAMHSA  Performance  Review 
Board,  which  oversees  the  evaluation  of 
performance  appraisals  of  SAMHSA's 
Senior  Executive  Service  (SES) 
members: 

Frank  S.  Sullivan,  Ph.D.,  Chairperson 
H.  Westley  Clark,  M.D..  J.D.,  M.P.H. 
Ruth  Sanchez-Way,  Ph.D. 


Randolph  Wykoff,  M.D.,  M.P.H. ,  T.M.. 

For  further  information  about  the 
SAMHSA  Performance  Review  Board, 
contact  the  Division  of  Human 
Resources  Management,  Substance 
Abuse  and  Mental  Health  Services 
Administration,  5600  Fishers  Lane, 
Room  14  C-24,  Rockville,  Maryland 
20857,  telephone (301) 443-5030 (not  a 
toll-fi«e  niunber). 

Dated:  October  29.  2001. 
loseph  H.  Autry  ID, 

Acting  Administrator.  Substance  Abuse  and 
Mental  Health  Services  Administration. 
IFR  Doc.  02-1854  Filed  1-24-02;  8:45  am) 
BILLING  COOC  41«>-01-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4730-41-04] 

Federal  Property  Suitable  as  Facilities 
To.Asslst  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice.        

SUMMARY:  This  Notice  identifies 
imutilized.  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE:  January  25,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development.  Room  7262, 
451  Seveiith  Street  SW..  Washington. 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565.  (these 
telephone  numbers  are  not  toU-firee).  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12,  1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C.).  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  imderutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
piupose  of  annoimcing  that  no 
additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  Januarv'  18,  2002. 
John  D.  Garrity. 

Director.  Office  of  Special  Needs  Assistance 
Programs. 
[FR  Doc.  02-1813  Filed  1-24-02;  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Emergency  Exemption:  issuance 

Endangered  Species 

On  December  27,  2001,  the  U.S.  Fish 
and  Wildlife  Service  (Service)  issued  a 
permit  (PRT-051290)  to  Conservation 
Intemational/IUCN  Turtle  Survival 
Alliance,  Aiken,  South  Carolina,  to 
import  five  river  terrapin  {Batagur 
baska)  from  Kadoorie  Farms  and 
Botanic  Gardens,  Tai  Po,  New 
Territories,  Hong  Kong.  The  30-day 
comment  period  required  by  Section 
10(c)  of  the  Endangered  Species  Act  was 
waived.  The  Service  determined  that  an 
emergency  affecting  the  health  and  life 
of  these  terrapins  existed,  and  that  no 
reasonable  alternative  was  available  to 
the  applicant  for  several  reasons. 

The  terrapins  were  part  of  a  seizure  by 
the  Agriculture,  Fisheries  and 
Conservation  Department  in  Hong  Kong, 
which  took  place  on  December  11,  2001. 
The  seizure  which  included  12  different 
Asian  species  totaling  10,000  live 
turtles,  were  concealed  in  four  20-foot 
containers.  The  confiscated  turtles  were 
smuggled  to  Macau  by  air  from 
Singapore,  and  then  shipped  to  China. 
The  shipment  was  destined  for  the 
illegal  food  trade.  The  river  terrapin  was 
the  only  species  listed  as  Appendix  I 
under  the  Convention  on  hitemational 
Trade  in  Endangered  Species  (CITES) 
and  classified  as  endangered  under  the 
U.S.  Endangered  Species  Act  (ESA).  The 
balance  of  tbe  shipment  was  comprised 
of  three  species  that  were  listed  as 
Appendix  II  under  CITES,  and  the 
remaining  eight  species  that  were  not 
CITES  or  ESA  listed. 

Becaiise  the  exact  origin  of  these 
specimens  was  not  known,  and  based 
on  information  showing  an  increasing 
market  demand  for  turtles  in  South 
China  that  poses  a  severe  threat  to  wild 
turtle  populations  in  Asian,  returning 
these  specimens  to  their  natal  coimtry  of 
origin  and/or  their  possible  release  back 
intathe  wild  was  not  an  option.  The 
terrapins  were  shipped  in  very  poor 
conditions  which  also  put  their 
immediate  health  in  question.  The  RJCN 
Turtle  Survival  Alliance  is  planning  to 
establish  viable  assurance  colonies  of 
this  species  to  allow  the  opportimity  for 
later  repatriation  of  the  species  to 
protected  areas  within  the  range  states, 
once  these  areas  become  estabUshed. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
bom  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 


respond  to  a  collection  of  information 
unless  it  displays  a  current  valid. OMB 
control  number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281. 

Dated:  January  11.  2002. 
Timothy  J.  Van  Norman, 

Chief,  Branch  of  Permits  (International), 
Division  of  Management  Authority. 
(FR'Doc.  02-1877  Filed  1-24-02;  8:45  am) 

BILLING  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Fisii  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Permit 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments;  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  below)  and  must  be  received 
within  30  days  of  the  date  of  this  notice. 

PRT-051952 

Applicant:  Samuel  M.  DoUyhigh, 
Newport  News,  VA. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  tmder  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-051994 

Applicant:  Thomas  Henry  Baird, 
Bowling  Green,  KY. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa, 


for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-050691 

Applicant:  Underwater  World  Guam, 

Tumon,  Guam. 

The  applicant  requests  a  permit  to 
import  0.0.2  captive  held  Hawksbill  sea 
turtle  [Eretmochelys  imbricata)  as  well 
as  0.0.2  captive  held  green  sea  turtle 
(Chelonia  mydas)  currently  at 
Underwater  World  Singapore,  Sentosa. 
Singapore  for  the  purpose  of 
enhancement  of  the  species  through 
conservation  education  and  support  of 
on-going  scientific  research. 

PRT-724540 

Applicant:  Archie  Carr  Center  for  Sea 
Turtle  Research,  University  of  Florida, 
Gainsville,  FL. 

The  applicant  requests  re-issuance  of 
a  permit  to  import  biological  samples 
collected  from  wild,  captive  held,  and/ 
or  captive  hatched  leatherback  sea  turtle 
{Dermochelys  coriacea),  hawksbill  sea 
turtle  (Eretmochelys  imbricata),  green 
sea  turtle  (Chelonia  mydas),  kemp's 
ridley  sea  tiutle  (Lepidochelys  kempii), 
and  olive  ridley  sea  turtle  (L.  olivacea) 
for  the  purpose  of  scientific  research. 
Samples  are  to  be  collected  from  live  or 
salvaged  specimens.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  five  year  period. 

PRT-051712 

Applicant:  Melanie  Culver,  Virginia 

Pol)rtechnic  Institute  &  State 

University,  Blacksburg,  VA. 

The  applicant  requests  a  permit  to 
import  biological  samples  from  wild 
specimens  of  Madagascar  fish  eagle 
(Haliaeetus  vociferoides)  from  Ruth 
Tingay,  University  of  Nottingham, 
United  Kingdom,  for  scientific  research. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Documents  and  other  information 
submitted  with  these  applications  are 
available  for  review,  siibject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  30 
days  of  the  date  of  publication  of  this 
notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203, 
telephone  703/358-2104  or  fax  703/ 
358-2281. 
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Dated:  January  11,  2002. 
Michael  S.  Moore, 

Senior  Permit  Biologist,  Bmnch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  02-1878  Filed  1-24-02;  8:45  am) 
BILUNG  COOE  4310-SS-I> 


DEPARTMENT  OF  THE  INTERIOR 

Fisti  and  Wildlife  Service 

Moorpark  Higiiiands  Habitat 
Conservation  Plan,  Ventura  County, 
CA 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  availability. 


summary:  Morrison-Fountainwood- 
Agoura  (Applicant)  has  applied  to  the 
Fish  and  Wildlife  Service  (Service)  for 
an  incidental  take  permit  (Permit) 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  of  1973,  as 
amended.  The  Service  proposes  to  issue 
a  Permit  to  the  applicant  for  a  period  of 
10  years  that  would  authorize  take  of 
the  coastal  California  gnatcatcher 
(Polioptila  califomica  califomica) 
incidental  to  otherwise  lawful  activities 
at  the  northern  terminus  of  Spring  Road, 
Moorpark,  California.  Activities  covered 
by  the  requested  Permit  and  addressed 
by  the  proposed  Plan  include  the 
construction  and  occupation  of  570 
residential  units  and  appurtenant 
infrastructure  on  a  445-acre  site  north  of 
the  City  of  Moorpark,  Ventura  County, 
California. 

The  Service  requests  comment  bom 
the  public  on  the  application  and 
Environmental  Assessment  which  are 
available  for  review.  The  application 
includes  the  proposed  Habitat 
Conservation  Plan  (HCP)  and  an 
accompanying  Implementing  Agreement 
(legal  contract).  The  HCP  describes  the 
proposed  project  and  the  measures  that 
the  Applicant  would  undertake  to 
minimize  and  mitigate  take  of  the 
coastal  California  gnatcatcher. 

This  notice  is  provided  pursuant  to 
section  10(a)  of  the  Endangered  Species 
Act  and  National  Environmental  Policy 
Act  regulations  (40  CFR  1506.6).  All 
comments  received,  including  names 
and  addresses,  will  become  part  of  the 
administrative  record  and  may  be  made 
available  to  the  public. 
DATES:  Written  comments  must  be 
received  no  later  than  March  26,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Diane  Noda,  Field 
Supervisor,  Ventura  Fish  and  Wildlife 
Office,  2493  Portola  Road,  Ventura, 
California  93003.  Comments  may  also 
be  sent  by  facsimile  to  (805)  644-3958. 


FOR  FURTHER  INFORMATION  CONTACT:  Rick 

Farris,  Fish  and  Wildlife  Biologist,  at 

the  above  address  or  by  calling  (805) 

644-1766. 

SUPPLEMENTARY  INFORMATION: 

Document  Availability 

You  may  obtain  copies  of  these 
docimients  by  contacting  the  Ventiira 
Fish  and  Wildlife  Office  at  the  above 
address  and  telephone  number. 
Documents  also  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
Ventiwa  Fish  and  Wildlife  Office. 

Background  Information 

Section  9  of  the  Act  and  Federal 
regulation  prohibit  the  "take"  of  fish  or 
wildlife  species  listed  as  endangered  or 
threatened,  respectively.  Take  of  listed 
fish  or  wildlife  is  defined  imder  the  Act 
to  mean  harass,  harm,  pursue,  himt, 
shoot,  wound,  kill,  trap,  capture,  or 
collect,  or  to  attempt  to  engage  in  any 
such  conduct.  However,  the  Service, 
under  limited  circumstances,  may  issue 
permits  to  authorize  incidental  take;  i.e., 
take  that  is  incidental  to,  and  not  the 
purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity.  Regulations 
governing  incidental  take  permits  for 
threatened  and  endangered  species  are 
found  at  50  CFR  17.32  and  17.22, 
respectively. 

The  Applicant  has  proposed  to 
construct  570  residential  units  and 
appurtenant  infrastructure  on  a  445-acre 
site.  The  project  site  is  located  at  the 
northern  terminus  of  Spring  Road,  north 
of  the  city  of  Moorpark,  Ventura  County, 
California.  Typical  land  uses  in  the  area 
surrounding  the  project  site  include 
agriculture,  residential  development, 
commercial  buildings,  and  imdeveloped 
shrublcmds.  Biologists  surveyed  the 
project  site  for  special-status  plants  and 
wildlife  in  1996, 1997,  and  periodically 
between  1998  and  2001.  Based  on  these 
surveys,  the  Service  concluded  that  the 
project  may  result  in  the  take  of  two 
pairs  of  the  threatened  coastal  California 
gnatcatcher. 

The  Applicant  proposes  to  implement 
numerous  measures  to  minimize  and 
mitigate  take  of  the  coastal  California 
gnatcatchers.  These  measures  include: 
(1)  Purchase  of  mitigation  credits 
equivalent  to  the  territories  of  two  pairs 
at  a  mitigation  bank;  (2)  placement  into 
permanent  open  space  94  acres  of  the 
site  as  the  Habitat  Conservation  Plan 
Conservation  Area;  (3)  creation  and 
implementation  of  a  habitat 
enhancement  program  to  preserve  and 
improve  habitat  values  within  the 
conservation  area;  (5)  establishment  of  a 
non-wasting  endowment  for  funding  of 
the  habitat  maintenance  program:  (6) 


controlling  human  access  into  the 
conservation  area;  (7)  construction  of 
the  Spring  Road  extension  to  minimize 
impacts  to  habitat  and  the  coastal 
California  gnatcatcher;  and  (8) 
revegetation  of  disturbed  areas  with 
coastal  sage  scrub  plant  species.  Other 
measures  are  defined  in  the  Plan  and 
implementing  agreement. 

The  Environmental  Assessment 
considers  the  environmental 
consequences  of  three  alternatives  in 
addition  to  the  Proposed  Project 
Alternative.  The  Proposed  Project 
Alternative  consists  of  the  issuance  of 
an  incidental  take  permit  and 
implementation  of  the  Plan  and  its 
Implementing  Agreement,  which 
include  measiu«s  to  minimize  and 
mitigate  impacts  of  the  project  to  the 
coastal  California  gnatcatcher.  Under 
the  No  Action  Project  Alternative,  the 
Permit  would  not  be  issued  and  no  take 
of  the  coastal  California  gnatcatcher 
would  occur.  The  Reduced  Intensity 
Alternative  would  decrease  the  total 
number  of  dwelling  imits;  however 
impacts  to  the  coastal  California 
gnatcatcher  would  be  the  same  and  the 
project  would  become  economically 
infeasible.  The  No  Development 
Alternative  would  still  involve  the 
construction  of  the  Spring  Road 
extension  by  the  City  of  Moorpark  and 
the  loss  of  one  pair  of  coastal  California 
gnatcatchers;  however,  the  second  pair 
would  not  be  taken  because  the 
residential  development  would  not  be 
built.  Because  the  applicant  would  not 
be  involved,  it  would  suffer  economic 
loss,  and  the  City  of  Moorpark  would 
have  to  apply  for  the  Permit.  In  a  single 
alternative,  the  EA  also  examines 
several  variations  on  the  proposed 
Spring  Road  alignment.  All  but  the 
preferred  alignment  are  deemed 
infeasible  due  to  topography,  circulation 
needs,  fire  department  regulations,  and 
impacts  to  the  coastal  California 
gnatcatcher. 

This  notice  is  provided  pursuant  to 
sectioino(a)  of  the  Act  and  regulations 
implementing  the  National 
Environmental  Policy  Act  of  1969  (40 
CFR  1506.6).  The  Service  will  evaluate 
the  application,  associated  documents, 
and  comments  submitted  thereon  to 
determine  whether  the  application 
meets  the  requirements  of  the  National 
Environmental  Policy  Act  regulations 
and  section  10(a)  of  the  Act.  If  it  is 
determined  that  the  requirements  are 
met.  a  permit  will  be  issued  to  the 
Applicant  for  the  incidental  take  of  the 
coastal  California  gnatcatcher.  The  final 
permit  decision  will  be  made  no  sooner 
than  60  days  from  the  date  of  this 
notice. 
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Dated:  January  16.  2002. 

Miei  R.  Corbett. 

Acting  Deputy  Manager,  California/Nevada 
Operations  Office,  Sacramento,  California. 

IFR  Doc.  02-1849  Filed  1-24-02;  8:45  am) 

MJUNQ  COOK  43ie-S5-P 

DEPARTMENT  OF  THE  INTERIOR 

FWi  and  WIMiife  Service 

Notice  of  leauance  of  Permit  for  Marine 


On  August  7,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  41260)  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Terri  M.  Williams,  University  of 
California,  Santa  Cniz,  California,  for  a 
permit  (PRT-045447)  to  take  Southern 
sea  otters  [Enhydra  lutris  nereis)  for  the 
purpose  of  scientific  research. 

Notice  is  hereby  given  that  on  January 
8.  2002,  a  permit  (MA045447-O)  was 
issued  by  the  Fish  and  Wildlife  Service, 
as  authorized  by  the  provisions  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  and 
subject  to  certain  conditions  set  forth 
therein. 

Documents  and  other  information 
submitted  for  these  applications  are 
available  for  review  by  any  party  who 
submits  a  written  request  to  the  U.S. 
Fish  and  Wildlife  Service,  Division  of 
Management  Authority,  4401  North 
Fairfax  Drive,  Room  700,  Arlington, 
Virginia  22203,  telephone  (703)  358- 
2104  or  fax  (703)  358-2281. 


E)ated:  January  11, 2002. 
Midiaei  S.  Moore, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
IFR  Doc.  02-1879  Filed  1-24-02;  8:45  am] 
MUMQ  CODE  4310-85-^ 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  Of  Reclamation 
Flah  and  WiMHie  Sarvloa 

PNr-OES-01-44] 

Hiipenai  imgBiion  umnci  waier 
Conaarvalion  andTrananr  Project, 
Draft  Halillat  ConeervaUon  Plan, 


:  Bureau  of  Reclamation  and 
Fish  and  Wildlife  Service,  Interior. 
ACTION:  Notice  of  availability  of  a  draft 
environmental  impact  report/ 
environmental  impact  statement  (EIR/ 
EIS). 

summary:  The  Bureau  of  Reclamation 
(Reclamation)  has  issued  a  draft  EIR/EIS 


on  Imperial  Irrigation  District's  (DD) 
proposed  project  that  would  conserve 
and  transfer  the  right  to  use  up  to 
300,000  acre-feet  per  year  of  Colorado 
River  water,  which  IID  is  otherwise 
entitled  to  divert  for  use  within  IID's 
water  service  area  in  Imperial  County, 
California.  The  conserved  water  would 
be  transferred  to  San  Diego  County 
Water  Authority  (SDCWA),  Coachella 
Valley  Water  District  (CVWD)  and/or 
The  Metropolitan  Water  District  (MWD). 
These  transfers,  which  are  to  remain  in 
effect  for  up  to  75  years,  would  facilitate 
efforts  to  reduce  California's  diversion 
of  Colorado  River  water  in  normal  years 
to  its  annual  4.4  million  acre-feet 
apportionment.  Approval  of  the 
Secretary  of  the  Interior  (Secretary)  will 
be  required  to  change  the  point  of 
delivery  for  the  transferred  water.  In 
addition,  IID  has  applied  for  a  permit 
with  Fish  and  Wildlife  Service  (FWS) 
pursuant  to  section  10(a)(1)(B)  of  the 
Endangered  Species  Act  (ESA).  This 
Section  10  permit  would  authorize  the 
incidental  take  of  covered  species 
associated  with  the  proposed  water 
conservation  and  transfer  project,  as 
well  as  nD's  ongoing  operation  and 
maintenance  activities.  As  a  condition 
of  appljdng  for  a  Section  10  permit,  IID 
has  developed  a  Habitat  Conservation 
Plan  (HCP)  in  consultation  with  FWS 
and  the  California  Department  of  Fish 
and  Game,  which  is  appended  to  the 
draft  EIR/EIS.  The  HCP  would  provide 
measures  to  minimize  and  mitigate  the 
effects  of  the  proposed  taking  of  listed 
and  sensitive  species  and  the  habitats 
upon  which  they  depend. 

Both  Reclamation's  approval  of  the 
change  in  point  of  delivery  of  Colorado 
River  water  and  FWS'  approval  of  the 
HCP  and  issuance  of  a  Section  10  p«mit 
are  Federal  actions  that  require 
compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969,  as  amended.  This  draft  EIR/EIS 
has  been  prepared  pursuant  to  NEPA 
and  the  Coiincil  on  Environmental 
Quality's  Regulations  for  Implementing 
the  Procedural  Provisions  of  NEPA,  and 
is  being  issued  by  Reclamation  as  the 
lead  agency.  The  FWS  is  a  cooperating 
agency.  Both  agencies  intend  to  use  the 
EIR/EIS  document  to  issue  separate 
Records  of  Decision.  This  document 
also  serves  as  IID's  compliance  with  the 
California  Environmental  Quality  Act 
(CEQA),  and  is  therefore  a  combined 
draft  EIR/EIS.  Public  hearings  will  be 
held  to  receive  written  or  verbal 
comments  on  the  draft  EIR/EIS.  Notice 
of  hearings  will  appear  at  a  future  date. 
DATES:  A  90-day  public  review  and 
comment  period  begins  with  the  filing 
of  the  draft  EIR/EIS  with  the 


Environmental  Protection  Agency. 
Written  comments  must  be  received  no 
later  than  April  12,  2002  (see  ADDRESSES 
below). 

ADDRESSES:  Send  written  comments  to 
one  of  the  following:  Mr.  Bruce  Ellis, 
Chief,  Environmental  Resources 
Management  Division,  Bureau  of  ' 
Reclamation,  Phoenix  Area  Office 
(PXAO-1500),  PO  Box  81169,  Phoenix, 
AZ  85069-1169;  fax  number  (602)  216- 
4006;  Mr.  Elston  Grubaugh,  Manager, 
Resource  Planning  and  Management 
Department,  Imperial  Irrigation  District, 
PO  Box  937,  Imperial,  CA  92251,  fax 
number  (760)  339-9009. 

A  read-only  downloadable  copy  of  the 
draft  EIR/EIS  document  is  available  on 
the  Internet  at  http://www.is.ch2m.com/ 
iidweb.  A  copy  of  the  draft  EIR/EIS  is 
also  available  upon  request  from  Ms. 
Janice  Kjesbo,  Bureau  of  Reclamation, 
Phoenix  Area  Office  (PXAO-1500),  PO 
Box  81169,  Phoenix,  AZ  85069-1169, 
telephone  (602)  216-3864,  faxogram 
(602)  216-4006.  A  copy  of  the  draft  EIR/ 
EIS  is  also  available  for  public 
inspection  and  review  at  the  locations 
listed  under  SUPPLEMENTARY 
INFORMATION  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  regarding  the  draft  EIS  should 
be  directed  to  Mr.  Ellis  at  the  address 
provided  abdve,  or  telephone  (602)  216- 
3854.  For  information  related  to  the 
HCP,  please  contact  Ms.  Carol  Roberts  at 
the  Carlsbad  FWS  office,  telephone 
(760)  431-9440. 

SUPPLEMENTARY  INFORMATION:  The  terms 
of  IID's  water  conservation  and  transfer 
transactions  are  set  forth  in  the 
"Agreement  for  Transfer  of  Conserved 
Water"  (IID/SDCWA  Transfer 
Agreement),  executed  by  IID  and 
SDCWA  in  1998  (as  amended),  and  a 
proposed  Quantification  Settlement 
Agreement  (QSA)  to  be  executed  by  IID, 
CVWD,  and  MWD.  The  QSA  establishes 
a  framework  of  conservation  measures 
and  water  transfers  within  southern 
California  for  up  to  75  years,  and  would 
facilitate  California's  efforts  to  reduce  its 
diversions  of  Colorado  River  water  in 
normal  years  to  its  annual  4.4  million 
acre-feet  apportionment,  thus  benefiting 
the  entire  Colorado  River  Basin.  It 
would  authorize  the  transfer  of  up  to 
200,000  acre-feet  to  SDCWA  pursuant  to 
the  nD/SDCWA  Transfer  Agreement, 
and  provide  for  the  transfer  of  up  to 
100,000  acre-feet  of  water  conserved  by 
IID  to  CVWD  and/or  MWD. 

The  Secretary  of  the  Interior 
(Secretary),  pursuant  to  the  Boulder 
Canyon  Project  Act  of  1928  and  Arizona 
v.  Califomia  1964  Supreme  Court 
Decree  (376  U.S.  340),  proposes  to  take 
Federal  actions  necessary  to  support 
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California's  efforts.  One  of  these  actions 
is  execution  of  an  Implementation 
Agreement  (lA)  that  would  commit  the 
Secretary  to  make  Colorado  River  water 
deliveries  to  facilitate  implementation 
of  the  QSA.  The  Secretary's  execution  of 
the  lA  is  the  subject  of  Reclamation's  lA. 
Inadvertent  Overrun  and  Payback 
Policy,  and  Related  Federal  Actions 
Draft  EIS  (INT-DES  01-44),  which  was 
recently  distributed  for  public  review 
and  comment  (67  FR  1988).  Impacts  to 
the  Colorado  River,  that  would  result 
from  the  change  in  point  of  delivery  of 
nD's  conservation  and  transfer  of  up  to 
300,000  acre-feet  of  Colorado  River 
water,  are  incorporated  into  an  analysis 
of  all  changes  in  the  point  of  delivery 
proposed  in  the  lA  and  included  in  the 
QSA. 

The  draft  EIR/EIS  identifies  and 
siunmarizes  the  impacts  to  the  Colorado 
River  associated  with  IID's  proposed 
change  in  point  of  delivery  of  up  to 
300,000  acre-feet  of  Colorado  River 
water,  under  either  the  IID/SDCWA 
Transfer  Agreement  or  QSA.  It  also 
describes  the  anticipated  impacts 
associated  with  the  water  conservation 
measures  to  be  undertaken.  IID's 
proposed  methods  of  conserving  the 
water  to  be  transferred,  and  use  of  that 
water,  are  also  described  in  the  draft 
EIR/EIS. 

nD  has  applied  for  a  Section  10 
permit  under  which  FWS  would 
authorize  the  incidental  take  of  a 
number  of  federally  listed  species,  as 
well  as  other  sensitive  species  that  are 
being  considered  for  listing,  within  the 
nD  water  service  area,  the  right-of-way 
of  the  All  American  Canal,  and  the 
Salton  Sea.  The  draft  EIR/EIS  also 
includes  a  description  of  impacts  that 
are  anticipated  to  occur  from  IID's 
implementation  of  an  HCP  for  affected 
species,  once  it  is  approved  by  FWS. 

Copies  of  the  draft  EIR/EIS  are 
available  for  public  inspection  and 
review  at  the  following  locations: 

•  Department  of  the  Interior,  Natural 
Resources  Library,  1849  C  St.,  NW., 
Washington.  DC  20240. 

•  Bureau  of  Reclamation,  Denver 
Office  Library.  Building  67,  Room  167, 
Denver  Federal  Center,  6th  and  Kipling, 
Denver,  CO  80225. 

•  Bureau  of  Reclamation,  Lower 
Colorado  Regional  Office,  Nevada 
Highway  and  Park  St,  Boulder  Qty.  NV 
89006. 

•  Bureau  of  Reclamation.  Southern 
Califomia  Area  Office.  27710  Jefferson 

.     Ave..  Suite  201,  Temecula,  CA  92590- 
2628. 

•  BureauofReclamation,  Yuma  Area 
Office,  7301  Calle  Agua  Salada,  Yuma, 
AZ  85364-9763. 


•  Lake  Havasu  City  Library,  1787 
McCulloch  Blvd.  North,  Lake  Havasu 
aty,  AZ  86403. 

•  Mohave  County  Library,  1170 
Hancock  Rd.,  Bullhead  City,  AZ  86442. 

•  Parker  Public  Library,  1001  S. 
Navajo  Ave.,  Parker,  AZ  85344. 

•  Yuma  County  Library.  350  S.  3rd 
Ave.,  Yuma,  AZ  85364. 

•  Los  Angeles  Central  Library,  630  W. 
5th  St..  Los  Angeles,  CA  90071. 

•  Palo  Verde  Valley  Library,  125  W. 
Chanslor  Way.  Blythe,  CA  92225. 

•  San  Bernardino  County  Library,  104 
W.  4th  St.,  San  Bernardino,  CA  92401. 

•  San  Diego  Central  Library,  820  E 
St.,  San  Diego,  CA  92101. 

•  no  Offices,  1284  Broadway,  El 
Centro,  CA  92243. 

•  nD  Offices,  81-600  Avenue  58,  La 
Quinta,  CA  92253. 

•  El  Centro  Public  Library,  539  State 
Street,  El  Centro,  CA  92243. 

•  Brawley  Public  Library,  400  Main 
Street,  Brawley,  CA  92227. 

Written  comments  received  by 
Reclamation  or  IID  become  part  of  the 
public  record  associated  with  this 
action.  Accordingly,  Reclamation  makes 
these  comments,  including  names  and 
home  addresses  of  respondents, 
available  for  public  review.  Individual 
respondents  may  request  that  we 
withhold  their  home  address  from 
public  disclosure,  which  we  will  honor 
to  the  extent  allowable  by  law.  There 
also  may  be  circumstances  in  which  we 
woidd  withhold  a  respondent's  identity 
from  public  disclosure,  as  allowable  by 
law.  If  you  wish  us  to  vrithhold  your 
name  and/ or  address,  you  must  state 
this  prominently  at  the  beginning  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
'  organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosure  in  their  entirety. 

Dated:  January  8,  2002. 
Terence  Maitin, 

Acting  Director,  Office  of  Environmental 
Policy  and  Compliance. 
[FR  Doc.  02-1888  Filed  1-24-02;  8:45  am) 
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INTERNATIONAL  TRADE 
COMMISSION 

(InvwUgation  No.  332-438] 

Apparel  Inputa  In  "Short  Supply" 
(2002):  Effect  of  Providlrtg  Preferandal 
Treatment  to  Apparel  From  Sub- 
Saharan  African  and  Caribbean  Baeln 
Countriea 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Institution  of  investigation. 

summary:  Following  receipt  of  a  request 
from  the  United  States  Trade 
Representative  (USTR)  on  January  14, 
2002,  the  Commission  instituted 
investigation  No.  332-436,  Apparel 
Inputs  in  "Short  Supply"  (2002):  Effect 
of  Providing  Preferential  Treatment  to 
Apparel  from  Sub-Saharan  African  and 
Caribbean  Basin  Countries,  under 
section  332(g)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1332(g))  to  provide  advice  in 
connection  vrith  requests  filed  in  2002 
with  respect  to  the  "short  supply" 
provisions  of  the  African  Growth  and 
Opportunity  Act  (AGOA)  and  the 
United  States-Caribbean  Basin  Trade 
Partnership  Act  (CBTPA).  The 
Commission  conducted  a  similar 
investigation  in  2001  to  provide  advice 
with  respect  to  requests  filed  that  year. 
During  2001,  the  Commission 
conducted  10  "short  supply"  reviews 
under  investigation  No.  332-428. 
Apparel  Inputs  in  "Short  Supply" 
(2001):  Effect  of  Providing  Preferential 
Treatment  to  Apparel  from  Sub-Saharan 
African  and  Caribbean  Basin  Countries. 
FOR  FURTHER  INFORMATKM  CONTACT:  For 
general  information,  contact  Jackie  W. 
Jones  (202-205-3466;  jones&usitc.gov) 
of  the  Office  of  Industries;  for 
information  on  legal  aspects,  contact 
William  Gearhart  (202-205-3091; 
ivgear/jart@usito.gov)  of  the  Office  of  the 
General  Coimsel.  The  media  should 
contact  Margaret  O'Laughlin,  Public 
Affairs  Officer  (202-205-1819).  Hearing 
impaired  individuals  may  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  about  the 
Commission  may  be  obtained  by 
accessing  its  Internet  servOT  (iit^:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS 
On-Line)  http://dockets.usitc.gov/eol/ 
public/. 
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Background 

Section  112(b)(5)  of  the  AGOA  and 
section  213(b)(2)(A)(v)  of  the  Caribbean 
Basin  Economic  Recovery  Act,  as  added 
by  section  211(a)  of  the  CBTPA,  allow 
prefBrential  treatment  for  apparel  made 
in  beneficiary  countries  firom  certain 
fabrics  or  yams  to  the  extent  that 
apparel  of  such  fabrics  or  yams  would 
be  eligible  for  preferential  treatment, 
without  regard  to  the  source  of  the 
fabrics  or  yams,  under  Annex  401  of  the 
North  American  Free  Trade  Agreement. 
These  sections  also  authorize  the 
President,  on  request  of  an  interested 
party,  to  proclaim  preferential  treatment 
for  apparel  made  in  beneficiary 
countries  from  additional  fabrics  or 
yams,  if  the  President  determines  that 
such  fabrics  or  yams  cannot  be  supplied 
by  the  domestic  industry  in  commercial 
quantities  in  a  timely  maimer  and  the 
President  complies  with  certain 
procedural  requirements,  one  of  which 
is  to  obtain  the  advice  of  the 
Commission.  Tbe  President  is  required 
to  submit  a  report  to  the  House  Ways 
and  Means  and  Senate  Finance 
Committees  that  sets  forth  the  action 
proposed  to  be  proclaimed,  the  reasons 
for  such  action,  and  the  advice  obtained 
from  the  Commission  and  the 
appropriate  advisory  committee,  within 
60  days  after  a  request  is  received  from 
an  interested  party. 

In  Executive  Order  No.  13191,  the 
President  delegated  to  the  Committee 
for  the  Implementation  of  Textile 
Agreements  (CTTA)  the  authority  to 
deteianine  whether  particular  fabrics  or 
yams  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  maimer.  He 
authorized  CTTA  and  the  USTR  to 
submit  the  required  report  to  the 
Congress,  and  delegated  to  USTR  the 
authority  to  obtain  advice  from  the 
Commission. 

As  requested  by  the  USTR,  the 
Coimnission  will  provide  advice 
regarding  the  probable  economic  effect 
of  providing  preferential  treatment  for 
apparel  made  in  AGOA  and/or  CBTPA  . 
beneficiary  countries  frt>m  fabrics  or 
yams,  re^rdless  of  the  source  of  the 
fabrics  or  yams,  which  allegedly  cannot 
be  supplied  by  the  domestic  industry  in 
commercial  quantities  in  a  timely 
manner  (i.e..  which  allegedly  are  in 
"short  supply").  The  advice  will  be 
provided  as  to  the  probable  economic 
efiiact  of  such  action  on  a^cted 
segments  of  the  U.S.  textile  and  apparel 
industries,  workns  in  these  industries, 
and  consumers  of  afiected  goods. 

The  Commission  will  follow  the  same 
procedures  as  it  did  in  conducting 
"short  supply"  reviews  in  2001  under 


Investigation  No.  332-428.  Thus,  during 
2002,  the  Commission  will  provide 
advice  for  each  "short  supply"  review 
under  a  single  investigation  number. 
The  Commission  will  not  publish 
notices  in  the  Federal  Re^ster  of 
receipt  of  individual  requests  for  advice. ' 
Instead,  the  Commission  will  issue  a 
news  release  each  time  it  initiates  an 
analysis,  and  the  news  release  will 
identify  the  article(s)  under 
consideration,  indicate  the  deadline  for 
submission  of  public  comments  on  the 
proposed  preferential  treatment,  and 
provide  the  name,  telephone  mmiber, 
and  Internet  e-mail  address  of  staff  who 
will  be  able  to  provide  additional 
information  on  the  request.  CITA 
publishes  a  summary  of  each  request 
from  interested  parties  in  the  Federal 
Register.  To  view  these  notices,  see  the 
Internet  site  of  the  U.S.  Department  of 
Commerce,  Office  of  Textiles  and 
Apparel  (OTEXA),  at  http:// 
otexa.ita.doc.gov/fr.stm. 

The  Commission  has  developed  a 
special  area  on  its  Internet  site  (http:// 
www.  usitc.gov/shortsup/ 
shortsupintro.htm)  to  provide  the  public 
with  information  on  the  status  of  each 
request  for  which  the  Commission 
initiated  analysis.  The  Commission  has 
also  developeid  a  group  list  of  facsimile 
addresses  of  interested  parties  or 
individuals  who  wish  to  be 
automatically  notified  via  facsimile 
about  any  requests  for  which  the 
Commission  initiated  analysis. 
Interested  parties  may  be  added  to  this 
list  by  notifying  Jackie  W.  Jones  (202- 
205-3466;  jones@usitc.Bov). 

The  Commission  willsubmit  its 
reports  to  the  USTR  not  later  than  the 
42nd  day  after  receiving  a  request  for 
advice.  The  Commission  will  issue  a 
public  version  of  each  report  as  soon 
thereafter  as  possible,  with  any 
confidential  business  information 
deleted. 

Written  Submissions:  Because  of  time 
constraints,  the  Commission  will  not 
hold  public  hearings  in  connection  with 
the  advice  provided  under  this 
investigation  nxunber.  However, 
interested  parties  will  be  invited  to 
submit  written  statements  (original  and 
3  copies)  concerning  the  matters  to  be 
addressed  by  the  Commission  in  this 
investigation.  The  Commission  is 
particularly  interested  in  receiving 
input  from  the  private  sector  on  the 
likely  effect  of  any  proposed  preferential 
treatment  on  affected  segments  of  the 
U.S.  textile  and  apparel  industries,  their 
workers,  and  consimiers.  Commercial  or 
financial  information  that  a  person 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  in 
accordance  with  §  201.6  of  the 


Commission's  rules  of  practice  and 
procedure  (19  CFR  201.6).  The 
Commission's  Rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means.  All 
written  submissions,  except  for 
confidential  business  information,  will 
be  made  available  in  the  Office  of  the 
Secretary  to  the  Commission  for 
inspection  by  interested  parties.  The 
Commission  may  include  confidential 
business  information  submitted  in  the 
course  of  this  investigation  in  the 
reports  to  the  USTR.  In  the  public 
version  of  these  reports,  however,  the. 
Commission  will  not  publish 
confidential  business  information  in  a 
manner  that  could  reveal  the  individual 
operations  of  the  firms  supplying  the 
information.  All  submissions  should  be 
addressed  to  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 

List  of  Subjects:  African,  Apparel, 
Caribbean,  Fabric,  Imports,  Tariffs,  and  Yam. 

By  order  of  tlie  Commission. 

Issued:  January  18,  2002. 
Marilyn  R.  Abbott, 
Acting  Secretary. 

IFRDoc.  02-1838  Filed  1-24-02;  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-02-003] 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 

States  International  Trade  Commission. 

TIME  ANO  DATE:  Febmary  8.  2002  at-11 

a.m. 

place:  Room  101,  500  E  Street  SW., 

Washington,  DC  20436  Telephone:  (202) 

205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  considered: 

1.  Agenda  for  futiue  meeting:  None. 

2.  Nunutes 

3.  Ratification  List 

4.  hiv.  No.  731-TA-920  (Final) 
(Certain  Welded  Large  Diameter  Line 
Pipe  frtim  Mexico)— briefing  and  vote. 
(The  Commission  is  currenUy  scheduled 
to  transmit  its  determination  and 
Commissioners'  opinions  to  the 
Secretary  of  Commerce  on  Febmary  19. 
2002.) 

5.  Outstanding  action  jackets:  None 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  b^  carried  over  to  the  agenda  of  the 
following  meeting.  Earlier 
announcement  of  this  meeting  Was  not 
possible. 
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By  order  of  the  Commission. 

Issued:  January  22,  2002. 
Marilyn  R.  Abbott, 
Acting  Secretary. 

[FR  Doc.  02-1972  Filed  1-23-02;  11:57  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Pursuant  to  the  Clean  Water  Act 

In  accordance  with  the  policy  of  the 
Department  of  Justice,  28  CFR  50.7, 
notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
Alcoa,  Inc.,  Civ.  No.  4:99CV61  AS,  was 
lodged  with  the  United  States  District 
Court  for  the  Northern  District  of 
Indiana,  Hammond  Division  at 
Lafayette,  on  January  16,  2002.  The 
action  was  brought  by  the  United  States 
against  Alcoa,  Inc.  ("Alcoa")  under 
section  309(b)  and  (d)  of  the  Clean 
Water  Act  ("the  Act"),  33  U.S.C.  1319(b) 
and  (d),  for  injimctive  relief  and 
assessment  of  civil  penalties.  The 
complaint  alleges  that  Alcoa  violated 
the  Act  and  its  National  Pollutant 
Discharge  Elimination  System  permit 
("NPDES  Permit")  issued  pmsuant  to 
the  Act,  by  failing  to  comply  with 
numerical  limitations  governing  specific 
pollutants  established  by  Alcoa's 
NPDES  Permit,  including  Five-Day 
Biochemical  Oxygen  Demand  ("BOD5"), 
polychlorinated  biphlenyls  ("PCS"), 
Total  Residual  Chlorine,  Fecal  Coliform, 
Total  Suspended  Solids  ("TSS"),  Oil  & 
Grease,  and  Total  Alimiinum, 
discharged  by  Alcoa  to  Elliott  Ditch  at 
its  aliuninum  manufacturing  facility 
located  in  Lafayette,  Indiana. 

Under  the  proposed  consent  decree, 
Alcoa  will  pay  a  civil  penalty  of 
$550,000;  comply  with  all  applicable 
NPDES  Permit  requirements  by 
implementing  five  delineated  corrective 
measures,  other  corrective  measures  as 
necessary  to  ensure  continued 
compliance,  additional  corrective 
measures  including  enhanced 
monitoring,  and  contingent  corrective 
measvu^s  if  compliance  with  NPDES 
Permit  requirements  for  TSS  and  PCB 
are  not  maintained  for  a  12  month 
period;  perform  a  Supplemental 
Environmental  Project  ("SEP")  valued  at 
$2  million;  perform  other  injimctive 
relief  in  the  form  of  instituting  an 
Environmental  Management  System  at 
its  facility;  and  conduct  an  Elliott  Ditch/ 
Wea  Creek  Investigation  to  evaluate 
sources,  fate  and  transport  of  PCBs  in 
the  water  column,  sediments  and  fish  in 
these  water  bodies. 

The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 


Consent  Decree  for  a  period  of  thirty 
(30)  days  from  the  date  of  this 
publication.  As  a  result  of  the  discovery 
of  anthrax  contamination  at  the  District 
of  Columbia  mail  processing  center  in 
mid-October,  2001,  the  delivery  of 
regular  first-class  mail  sent  through  the 
U.S.  Postal  Service  has  been  disrupted. 
Consequently,  public  comments  which 
are  addressed  to  the  Department  of 
Justice  in  Washington,  DC  and  sent  by 
regular,  first-class  mail  through  the  U.S. 
Postal  Service  are  not  expected  to  be 
received  in  timely  manner.  Therefore, 
comments  should  be  addressed  to  the 
Assistant  Attorney  General, 
Environment  and  Natural  Resources 
Division,  Department  of  Justice,  and 
sent:  (1)  c/o  Clifford  D.  Johnson, 
Assistant  U.S.  Attorney,  Office  of  the 
United  States  Attorney  for  the  Northem 
District  of  Indiana,  Robert  A.  Grant 
Federal  Building,  204  South  Main 
Street,  Room  M-01,  South  Bend, 
Indiana  46601,  (219-236-8287);  and/or 
(2)  by  facsimile  to  (202)  353-0296;  and/ 
or  (3)  by  overnight  delivery,  other  than 
through  the  U.S.  Postal  Service,  to 
Chief,  Environmental  Enforcement 
Section,  1425  New  York  Avenue,  NW, 
13th  Floor.  Washington,  DC  20005.  Each 
commimication  should  refer  on  its  face 
to  United  States  v.  Alcoa,  Inc.,  D.J.  Ref. 
No.  90-5-1-1-06358. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Office  of  the  United 
States  Attorney  for  the  Northem  District 
of  Indiana,  Robert  A.  Grant  Federal 
Building,  204  South  Main  Street,  Room 
M-01,  South  Bend,  Indiana  46601,  and 
at  the  United  States  Environmental 
Protection  Agency  (Region  5),  77  West 
Jackson  Boulevard,  Chicago,  Illinois 
60604-3590  (contact:  Joseph  Williams 
(312-886-6631)).  A  copy  of  the 
proposed  Consent  Decree  may  also  be 
obtained  by  faxing  a  request  to  Tonia 
Fleetwood,  Department  of  Justice 
Consent  Decree  Library,  fax  no.  (202) 
616-6584;  phone  confirmation  no.  (202) 
514-1547.  There  is  a  charge  for  the  copy 
(25  cents  per  page  reproduction  cost). 
Upon  requesting  a  copy,  please  mail  a  • 
check  payable  to  the  "U.S.  Treasury",  in 
the  amount  of  $10.75  for  the  consent 
decree  including  one  appendix  (43 
pages)  to:  Consent  Decree  Library,  U.S. 
^  Department  of  Justice,  PO  Box  761 1 , 
Washington,  DC  20044-7611.  The  check 
should  refer  to  United  States  v.  Alcoa, 
Inc.,  D.J.  Ref.  No.  90-5-1-1-06358. 

William  D.  Brighton. 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-1836  Filed  1-24-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Notice  Of  Lodging  of  Consent  Dseras 
Under  the  Clean  Air  Act 

Under  28  CFR  50.7,  notice  is  hereby 
given  that  on  December  20,  2001,  a 
proposed  Complaint  and  Consent 
Decree  in  United  States  v.  Conoco  Inc., 
Civil  Action  No.  H-01-4430,  was 
lodged  with  the  United  States  District 
Court  for  the  Southern  District  of  Texas. 
Notice  of  this  proposed  settlement  was 
first  published  in  the  Federal  Register 
on  Janualy  2,  2002  (Volume  67,  Number 
1,  page  107),  opening  a  public  comment 
period  for  thirty  (30)  days  on  the 
Consent  Decree  and  instmcting  that 
comments  be  sent  by  regular  fi«t  class 
mail  to  the  U.S.  Department  of  Justice. 
As  a  result  of  the  discovery  of  anthrax 
contamination  at  the  District  of 
Colimibia  mail  processing  center  in 
mid-October,  2001,  the  delivery  of 
regular  first-class  mail  sent  through  the 
U.S.  Postal  Service  has  been  dismpted. 
Consequently,  public  comments  which 
were  addressed  to  the  Department  of 
Justice  in  Washington,  DC  and  sent  by 
regular,  first-class  mail  through  the  U.S. 
Postal  Service  are  not  expected  to  be 
received  in  a  timely  manner.  This  notice 
is  to  provide  revised  instructions  for  the 
submission  of  comments,  to  extend  the 
public  comment  period,  and  to  request 
that  persons  resubmit  comments  on  this 
settlement  that  were  previously 
addressed  to  the  Washington,  DC  post 
office  box. 

In  this  action  the  United  States  sought 
civil  penalties  and  injunctive  relief 
against  Conoco  Inc.  ("Conoco") 
pursuant  to  section  113(b)  of  the  Clean 
Air  Act  ("CAA"),  42  U.S.C.  7413(b) 
(1983).  amended  by,  42  U.S.C.  7413(b) 
(Supp.  1991),  alleged  violations  at 
Conoco's  4  refineries  in  Colorado, 
Montana,  Oklahoma  and  Louisiana. 
Under  the  settlement,  Conoco  will 
implement  innovative  pollution  control 
technologies  to  greatly  reduce  emissions 
of  nitrogen  oxides  ("NOx ')  and  sulfur 
dioxide  ("SO2")  bom  refinery  process 
units  and  adopt  facility-wide  enhanced 
monitoring  and  fugitive  emission 
control  programs.  In  addition,  Koch  will 
pay  a  civil  penalty  of  $1.5  million  and 
spend  $5.5  million  on  supplemental  and 
beneficial  environmental  projects.  The 
states  of  Colorado,  Montana,  Oklahoma 
and  Louisiana  will  join  in  this 
settlement  as  signatories  to  the  Consent 
Decree. 

The  Department  of  Justice  will  receive 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication  comments 
relating  to  the  Consent  Decree.  Persons 
who  have  already  submitted  comments 

pursuant  to  the  January  2,  2002  notice 
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are  requested  to  resubmit  their 
comments  in  accordance  with  these 
revised  instructions.  Conunents  should 
be  addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  Department  of 
Justice,  and  sent:  (1)  c/o  Giordon  M. 
Speights  Young,  Assistant  United  States 
Attorney,  Southern  District  of  Texas,  PO 
Box  61129,  Houston,  TX  77208;  and/or 
(2)  by  facsimile  to  (202)  353-0296;  and/ 
or  (3)  by  overnight  delivery,  other  than 
through  the  U.S.  Postal  Service,  to 
Chief,  Environmental  Enforcement 
Section,  1425  New  York  Avenue,  NW, 
13th  Floor,  Washington,  DC  20005.  Each 
communication  should  refer  on  its  face 
to  United  States  v.  Conoco  Inc.,  D.J.  Ref. 
90-5-2-1-07295/1. 

The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney,  Southern  District  of  Texas, 
U.S.  Courthouse,  515  Rusk,  Houston, 
Texas  77002.  and  at  EPA  Region  6, 1445 
Ross*Avenue.  Dallas,  Texas  75202.  A 
copy  of  the  proposed  Consent  Decree 
may  also  be  obtained  by  foxing  a  request 
to  Tonia  Fleetwood,  Department  of 
Justice  Consent  Decree  Library,  fax  no. 
(202)  616-6584;  phone  confirmation  no. 
(202)  514-1547.  There  is  a  charge  for  the 
copy  (25  cent  per  page  reproduction 
cost).  Upon  requesting  a  copy,  please 
mail  a  check  payable  to  the  "U.S. 
Treasiuy",  in  the  amount  of  $36.50,  to: 
Consent  Decree  Library,  U.S. 
Department  of  Justice,  PO  Box  7611, 
Washington,  DC  20044-7611.  The  check 
should  refer  to  United  States  v.  Conoco 
Inc..  D.J.  Ref.  90-5-2-1-O7295/1. 

Kiihffrt  Brook, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-1837  Filed  1-24-02;  8:45  am] 
I  OOOe  4410-1S-M 


DEPARTMENT  OF  JUSTICE 
R^-PuMWMd  Notic*  of  Lodging  of 

Rmowco  Conaervation  and  Rocowry 
Act 

In  accordance  with  28  CFR  50.7,  the 
Department  of  Justice  gives  notice  that 
a  proposed  consent  decree  in  United 
States  v.  Mobil  Oil  Corporation.  No.  CV- 
96-1432  (E.D.N.Y.).  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  New  York  on 
December  13,  2001,  pertaining  to  the 
pa3rment  of  a  dvil  penalty,  compliance 
and  other  injimctive  relief,  and 
implementation  of  a  supplemental 
environmental  project  in  connection 
with  the  Mobil  Oil  Corporation's 
("Mobil")  violations  of  the  Resource 


Conservation  and  Recovery  Act,  42 
U.S.C.  6901  et  seq.,  at  the  Port  Mobil 
facility  in  Staten  Island,  New  York  Qty, 
New  York.  Notice  of  this  proposed 
consent  decree  was  published  in  the 
Federal  Register  on  January  2.  2002  (67 
FR  109).  This  notice  is  being  re- 
published, and  the  public  comment 
period  extended,  because  of  continuing 
serious  disruptions  of  mail  delivery  at 
the  Department  of  Justice  in 
Washington,  DC  that  have  resulted  from 
measiu^s  taken  in  response  to  the 
receipt  of  anthrax-contaminated  mail  in 
various  facilities.  Persons  who 
submitted  comments  to  the  address 
given  in  the  January  2,  2002  notice 
should  assume  they  have  not  been 
received  and  should  resubmit  them  to 
the  address  given  below. 

Under  the  proposed  consent  decree, 
Mobil  will  pay  a  civil  penalty  of  $8.2 
million,  will  agree  to  comply  with 
RCRA  at  the  Port  Mobil  facility  and 
implement  corrective  action  as  directed 
by  the  U.S.  Environmental  Protection 
Agency,  will  agree  to  refrain  from 
making  certain  legal  argimients  under 
specified  circumstances,  and  will  agree 
to  implement  a  supplemental 
environmental  project — purchasing  land 
for  preservation  in  the  Staten  Island  or 
New  York  City  harbor  area — at  a  cost  of 
at  least  $3  million,  the  Consent  Decree 
includes  a  release  of  claims  alleged  in 
the  complaint. 

The  Department  of  Justice  will  > 

receive,  for  a  period  of  thirty  (30)  days 
from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
consent  decree.  Commenters  may 
request  an  opportunity  for  a  public 
meeting  in  the  affected  area,  in 
accordance  with  RCRA  section  7003(d), 
42  U.S.C.  6973(d).  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  United  States 
Department  of  Justice,  shoiild  refer  to 
United  States  v.  Mobil  Oil  Corporation, 
No.  CV-96-1432  (E.D.N. Y.)  and  to  DOJ 
Reference  No.  90-7-1-794,  and  shoiild 
be  submitted  in  one  of  the  following 
ways:  (1)  By  mail  c/o  the  United  States 
Attorney  for  the  Eastern  District  of  New 
York,  One  Pierrepont  Plaza,  Brooklyn, 
New  York  11201;  or  (2)  by  facsimile  to 
(202)  353-0296;  or  (3)  by  overnight 
delivery,  other  than  through  the  U.S. 
Postal  Service,  to  Chief,  Environmental 
Enforcement  Section,  1425  New  York 
Avenue,  NW,  13th  Floor,  Washington. 
DC  20005.  Any  comments  that  were 
submitted  by  mail  to  the  Assistant 
Attorney  General  at  the  Department  of 
Justice  address  in  Washington.  DC 
20530,  should  be  re-submitted  in  one  of 
the  three  ways  listed  above,  in  order  to 
ensure  that  they  are  considered. 


The  proposed  consent  decree  may  be 
examined  at:  (1)  The  Office  of  the 
United  States  Attorney  for  the  Eastern 
District  of  New  York,  One  Pierrepont 
Plaza,  Brooklyn,  New  York  11201,  (718) 
254-7000;  and  (2)  the  United  States 
Environmental  Protection  Agency 
(Region  2),  290  Broadway,  New  York. 
New  York  10007  (contact  Stuart  Keith, 
Office  of  Regional  Counsel).  A  copy  of 
the  proposed  consent  decree  may  be 
obtained  by  faxing  a  request  to  Tonia 
Fleetwood  (202)  616-6584  (phone 
confirmation  number  (202)  514-1547). 
There  is  a  charge  for  the  copy.  When 
you  request  a  copy,  please  mail  a  check 
payable  to  "U.S.  Treasury"  in  the 
amotmt  of  $6.00  (24  pages  at  25  cents 
per  page  copying  costs)  to:  Consent 
Decree  Library,  PO  Box  761 1 , 
Washington,  DC  20044.  The  check 
should  refer  to  United  States  v.  Mobil 
Oil  Corporation,  No.  CV-96-1432 
(E.D.N.Y.)  and  to  DOJ  Reference  No.  90- 
7-1-794. 

Ronald  G.  Gluck, 

Assistant  Chief,  Environmental  Enforcement 
Section,  Environmental  and  Natural 
Resources  Division. 
(FR  Doc.  02-1835  Filed  1-24-02;  8:45  am) 

BILLING  CODE  4410-15-M 


DEPARTMENT  OF  LABOR 

Employment  Standards  Administration 
Wage  and  Hour  Division 

Minimum  Wages  for  Federai  and 
Federaily  Assisted  Construction; 
Generai  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  Mdth  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  firom  other  sources.  They 
specify  the  basic  hoiirly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determination  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  bom  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
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prevailing  bj^  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein.   . 

Good  cause  as  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procediues  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedes  decisions  thereto,  contain  no 
expiration  and  are  effective  from  their 
date  of  notice  in  the  Federal  Register,  or 
on  the  date  written  notice  is  received  by 
the  agency,  whichever  is  earlier.  These 
decisions  are  to  be  used  in  accordance 
with  the  provisions  of  29  CFR  parts  1 
and  5.  Accordingly,  the  applicable 
decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determination  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encom-aged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 


Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I: 

Volume  II: 

None 

Volume  III: 

None 

Volume  IV: 

None 

Volume  VI: 

None 

Volume  VII: 

None 

General  Wage  Determination 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
'Service  [http:// 
davisbacon.fedworld.gov)  oithe 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Conunerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Docimients,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 


State(s)  of  interest,  since  subscriptions 
may  be  ordered,  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC  this  16th  day  of 
January  2002. 
Carl  |.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 
[FR  Doc.  02-1726  Filed  1-24-02;  8:45  am] 

BILLING  CODE  4510-27-H 


DEPARTMENT  OF  LABOR 

Occupationai  Safety  and  Health 
Administration 

[Doctet  No.  NRTL2-2001] 

TUV  America,  Inc.,  Recognitioh  as  an 
NRTL 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA);  Labor. 
ACTION:  Notice. 

SUMMARY:  This  notice  aimounces  the 
Agency's  final  decision  on  the 
application  of  TUV  America,  Inc.,  for 
recognition  as  a  Nationally  Recognized 
Testing  Laboratory  (NRTL)  under  29 
CFR  1910.7. 

EFFECTIVE  DATE:  This  recognition 
becomes  effective  on  January  25,  2002, 
and  will  be  valid  until  January  25,  2007, 
unless  terminated  or  modified  prior  to 
that  date,  in  accordance  with  29  CFR 
1910.7. 

FOR  FURTHER  INFORMATION  CONTACT: 

Bernard  Pasquet,  Office  of  Technical 
Programs  and  Coordination  Activities, 
NRTL  Program,  Occupational  Safety  and 
Health  Administration,  U.S.  Department 
of  Labor,  2O0  Constitution  Avenue.  NW. 
Room  N3653,  Washington.  DC  20210,  or 
phone  (202) 693-2110. 
SUPPLEMENTARY  INFORMATION: 

Notice  of  Final  Decision 

The  Occupational  Safety  and  Health 
Administration  (OSHA)  hereby  gives 
notice  of  its  recognition  of  TUV 
America,  hic.  (TUV AM),  as  a  Nationally 
Recognized  Testing  Laboratory  (NRTL). 
The  scope  of  this  recognition  includes 
testing  and  certification  of  the 
equipment  or  materials  (i.e.,  products), 
and  includes  the  sites,  described  later  in 
this  notice.  The  recognition  also 
includes  TUVAM's  use  of  certain 
supplemental  programs,  also  described 
later  herein.  The  applicant's  NRTL 
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activities  will  be  handled  by  its  TUV 
Product  Services  division.  OSHA  will 
detail  TUVAM's  scope  of  recognition  on 
an  informational  web  page  for  the 
NRTL,  as  further  explained  below. 

OSHA  recognition  of  an  NRTL 
signifies  that  die  organization  has  met 
the  legal  requirements  in  §  1910.7  of 
Title  29,  Code'of  Federal  Regulations 
(29  CFR  1910.7).  Recognition  is  an 
acknowledgment  that  the  (M^anization 
can  perform  independent  safety  testing 
and  certification  of  the  specific  products 
covered  within  its  scope  of  recognition 
and  is  not  a  delegation  or  grant  of 
government  authority.  As  a  result  of 
recognition,  employers  may  use 
products  "properly  certified"  by  the 
NRTL  to  meet  OSHA  standards  that 
require  testing  and  certification. 

llie  Agency  processes  applications  by 
an  NRTL  for  initial  recognition  or  for 
expansion  or  renewal  of  this  recognition 
following  requirements  in  Appendix  A 
to  29  CFR  1910.7.  This  appendix 
requires  that  the  Agency  publish  two 
notices  in  the  Federal  R^[ister  in 
processing  an  application.  In  the  first 
notice,  OSHA  announces  the 
application  and  provides  its  preliminary 
finding  and,  in  the  second  notice,  the 
Agency  provides  its  final  decision  on 
the  application.  These  notices  set  forth 
the  NRTL's  scope  of  recognition  or 
modifications  of  that  scope.  We 
maintain  an  informational  web  page  for 
each  NRTL,  which  details  its  scope  of 
recognition.  These  pages  can  be 
accessed  from  our  Web  site  at  http:// 
www.osha-slc.gov/dts/otpca/nrtl/ 
indexJitml. 

TUV  AM  applied  for  recognition  as  an 
NRTL,  pursuant  to  29  CFR  1910.7,  and 
OSHA  published  the  required 
preliminary  notice  in  the  Federal 
Regiaier  on  November  23,  2001  (66  FR 
58756)  to  announce  the  application.  The 
notice  included  a  preliminary  finding 
that  TUVAM  could  meet  the 
requirements  for  recognition  detailed  in 
29  CFR  1910.7,  and  invited  public 
comment  on  the  application  by 
December  24,  2001.  OSHA  received  one 
comment  in  response  to  the  notice, 
which  was  supportive  of  the  recognition 
(see  Exhibit  4-1); 

You  may  obtain  or  review  copies  of 
all  public  dociunents  pertaining  to  the 
application  by  contacting  the  Docket 
Office,  Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  200  Constitution  Avenue,  NW, 
Room  N2625,  Washington.  DC  20210. 
You  should  refer  to  Docket  No.  NRTL2- 
2001,  the  permanent  record  of  public 
inicHmation  on  the  TUVAM  recognition. 

The  current  addresses  of  the  facilities 
(sites)  that  OSHA  recognizes  for  - 
TUVAM  are: 


TUV  Product  Services  (TUVAM),  5  ' 

Cherry  Hill  Drive,  Danvers, 

Massachusetts  01923 
TUV  Product  Services  (TUVAM),  10040 

Mesa  Rim  Road,  San  Diego,  California 

92121 
TUV  Product  Services  (TUVAM),  1775 

Old  Highway  8  NW.  Suite  104.  New 

Brighton  (Minneapolis).  Minnesota 

55112 

Background  on  the  Applicant  and  the 
Application 

According  to  the  application,  TUV 
America,  Inc.,  is  a  "privately  held 
Massachusetts"  corporation.  At  time  of 
application,  the  applicant  was  TUV 
Product  Services,  Inc.,  a  wholly-owned 
subsidiary  of  TUVAM  and  also  a 
"privately  held  Massachusetts" 
corporation,  according  to  the 
application.  However.  TUVAM 
informed  OSHA  recentiy  tiiat  TUV 
Product  Services.  Inc.  (TPS),  no  longer 
exists  as  a  separate  legal  entity  but  is 
now  a  division  within  TUVAM.  As 
stated  above,  this  division  would  handle 
TUVAM's  NRTL  activities.  As  a  result, 
OSHA  primarily  evaluated  the  testing 
and  certification  capabilities  of  this 
diAdsion  and  former  separate  entity. 

The  application  states  that  TUV 
Product  Services,  Inc.,  was  incorporated 
in  1990,  and  that  it  has  "10  years  of 
experience  with  [testing]  medical, 
telecommimications.  computing, 
industrial  machinery  and  controls, 
software,  consiuner  electronics, 
sporting,  and  appliance  products."  The 
applicant  submitted  iofonnation  that 
traces  its  origins  to  German  steam  boiler 
inspection  associations  foiuided  in  the 
1870's  "to  help  regulate  and  supervise 
the  safety  of  steam  installations  in  the 
interest  of  public  safety."  TUV  Product 
Services  GmbH  (TUVPSG),  which  is 
organizationally  part  of  TUVAM's 
parent  company,  included  similar 
information  in  its  application  for 
recognition.  OSHA  already  processed 
TUVPSG's  application  and  granted  it 
recognition  on  Jidy  20,  2001  (see 
Federal  Register  notice:  66  FR  38032). 

Although  TUVAM  and  TUVPSG  are 
affiliated,  they  have  separate  operations 
and  are  legally  distinct,  and  their 
recognition  is  separate.  However,  by 
their  own  arrangement,  both 
organizations  will  utilize  the  same 
registered  certification  mark  for 
purposes  of  their  NRTL  certifications. 
OSHA  imposed  a  condition  on  TUVPSG 
regarding  use  of  this  mark  and  imposes 
a  related  condition  on  TUVAM,  as 
described  later  in  this  notice. 

The  application  showed  that  TUVAM 
was  owned  by  TUV  Suddeutschland 
and  TUV  Nord,  both  based  in  Germany. 
However,  as  mentioned  in  the  March  16 


notice  for  TUVPSG,  TUV 
Suddeutschland  has  since  become  sole 
owner  of  TUVAM.  Also,  TUV 
Suddeutschland  provides  testing  and 
other  technical  services  in  a  number  of    ' 
areas  throughout  the  world.  The  on-site 
review  report  [see  Exhibit  3)  indicates 
that  TUVAM  "receives  administrative 
and  technical  direction"  from  TUVPSG. 
Moreover,  the  report  indicates  that 
TUVAM  owns,  and  its  TPS  division 
operates,  laboratories  at  additional  U.S. 
locations,  i.e.,  sites  not  listed  above.  The 
recognition  only  covers  the  three  sites 
listed  above,  of  which  the  Danvers  site 
is  ciurenUy  TUVAM's  headquarters. 

TPS  and  therefore  TUVAM  submitted 
an  application  for  recognition,  dated 
February  1. 1999  [see  Exhibit  2).  In 
response  to  a  request  from  OSHA  for 
clarification  and  additional  information, 
TUVAM  supplemented  its  application 
in  a  submission  dated  November  9, 1999 
(see  Exhibit  2-1).  In  addition,  the 
applicant  provided  additional 
dociunents  on  April  28  and  May  1, 
2000.  It  also  supplemented  its 
application  on  May  9,  2001  [see  Exhibit 
2-2),  clarifying  the  test  standards'it 
requests  for  recognition  and  the 
supplemental  programs  it  wishes  to  use. 

The  applicant  originally  requested 
recognition  for  18  test  standards. 
However,  the  NRTL  Program  staff 
determined  that  3  of  these  test  standards 
are  not  "appropriate  test  standards," 
within  the  meaning  of  29  CFR  1910.7(c). 
The  staff  makes  such  determinations  in 
processing  NRTL  applications. 
Therefore,  OSHA  recognizes  TUVAM 
for  the  15  test  standards  listed  below 
[see  List  of  Test  Standards). 

Some  documents  in  the  November  9 
submission,  and  virtually  all  of  its 
documents  in  the  original  application, 
have  been  designated  as  "confidential" 
by  the  applicant.  We  follow  provisions 
of  29  CFR  part  70  in  determining 
whether  we  can  or  must  disclose 
application  information.  This  part 
generally  deals  with  procediires  to 
process  a  request  for  disclosiue  imder 
the  Freedom  of  Information  Act  (FOIA). 
Under  Subpart  B  of  this  Part  70, 
information  designated  as  confidential 
by  a  business  submitter  may  be  afforded 
protection  imder  Exemption  4  of  the 
FOIA.  This  exemption  protects 
commercial  or  financial  information,  the 
disclosure  of  which  would  cause 
substantial  competitive  harm  to  the 
submitter. 

As  part  of  our  normal  process  for 
handling  applications.  OSHA  requested 
that  the  applicant  provide  reasons  for 
designating  application  dociunents  as 
confidential,  and  specifically  whether 
disclosure  would  cause  it  substantial 
competitive  harm.  The  applicant 
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provided  the  necessary  justification  in 
its  response  dated  November  9. 1999 
[see  Exhibit  2-1).  Generally,  the 
applicant  maintains  the  4  levels  of 
operational  documentation  mentioned 
in  international  quality  standards.  It 
generally  considers  its  level  3  and  4 
documents  to  be  confidential  or 
privileged,  and  so  stated  in  revising  the 
designations  in  its  November  9 
response.  These  documents  are  detailed 
internal  procedures  that  explain  more 
specificadly  how  the  applicant  does  or 

will  operate. 

OSHA  has  evaluated  the  applicant's 
designations  and  determined  that 
disclosure  of  certain  documents  in  the 
original  application,  and  all  or  a  portion 
of  the  documents  in  the  November  9. 
April  28,  and  May  1  supplements  to  the 
application  described  above,  could 
potentially  give  to  prospective  or 
current  competitors  knowledge  that 
could  cause  the  applicant  substantial 
competitive  harm.  Therefore,  under  the 
provisions  of  29  CFR  part  70,  those 
documents  could  be  withheld  from 
disclosure  under  Exemption  4  of  the 
Freedom  of  Information  Act  (FOIA). 
Accordingly,  we  are  not  making  them 
available  for  public  review  and  have  not 
included  those  documents  in  the  public 
docket  for  the  application,  which  we 
further  describe  later  in  this  notice. 
OSHA  has  previously  withheld  from 
disclosure  similar  such  documents  in 
response  to  FOIA  requests  received 
concerning  documents  submitted  by 
other  NRTLs. 

Staff  of  the  NRTL  Program  performed 
an  on-site  review  (assessment)  of  the 
Danvers,  Massachusetts,  facility  on 
October  23-26.  2000.  The  staff 
performed  the  reviews  of  the  sites  at  San 
Diego  and  New  Brighton  on  December 
4-8,  2000.  In  the  on-site  review  report 
[see  Exhibit  3),  die  program  staff 
recommended  a  "positive  finding," 
signifying  that  the  applicant  appears  to 
meet  the  requirements  for  recognition  in 
29  CFR  1910.7. 

Regarding  the  merits  of  the 
application,  the  applicant  presented 
detailed  documentation  that  describes 
how  it  currentiy  performs  its  testing  and 
certification  activities.  The  policies, 
procedures,  work  instructions,  methods, 
and  other  practices  described  in  this 
documentation  will  be  used  in  its 
operations  as  an  NRTL.  Where 
appropriate,  it  has  supplemented  or 
modified  the  policies  and  procedures  to 
conform  to  OSHA's  requirements  for  an 
NRTL  under  29  CFR  1910.7. 

TUVAM  currentiy  performs  product 
testing  and  certification  activities, 
primarily  for  purposes  of  showing 
conformity  to  European  based  testing 
standards,  such  as  EN  and  lEG 


standards,  as  indicated  in  the  review 
report.  It  provided  forms  it  uses  when 
performing  tests  required  under  EN 
60950.  One  of  the  test  standards  for 
which  it  requests  recognition  is  UL 
1950,  which  is  equivalent  to  EN60950 
but  includes  the  US  deviations.  TUVAM 
has  also  performed  testing  to  US-based 
test  standards,  such  as  UL  1950.  As  part 
of  its  current  certification  activities,  it 
conducts  initial  and  follow-up 
inspections  at  manufacturers'  facilities, 
one  facet  of  the  activities  that  NRTLs 
recognized  by  OSHA  must  perform.  It 
also  authorizes  the  use  of  certification 
marks,  another  aspect  of  the  work  that 
NRTLs  must  perform.  For  purposes  of 
its  certifications  under  OSHA's  NRTL 
Program,  TUVAM  will  utilize  a  US 
certification  mark.  At  the  time  of 
preparation  of  this  notice,  the 
registration  of  this  mark  is  still  pending. 
As  already  mentioned,  both  TUVAM 
and  TUVPSG  will  utilize  the  same 
registered  certification  mark  for 
purposes  of  their  NRTL  certifications. 

Tne  four  recognition  requirements  of 
29  CFR  1910.7  are  presented  below, 
along  with  an  explanation  illustrating 
how  TUVAM  has  met  or  plans  to  meet 
each  of  these  requirements. 

Capability 

Section  1910.7(b)(1)  states  that  for 
each  specified  item  of  equipment  or 
material  to  be  listed,  labeled  or 
accepted,  the  laboratory  must  have  the 
capability  (including  proper  testing 
equipment  and  facilities,  trained  staff, 
written  testing  procedures,  and 
calibration  and  quality  control 
programs)  to  perform  appropriate 

testing. 

The  application  and  on-site  review 
report  indicate  that  TUVAM  has 
adequate  testing  equipment  and 
adequate  facilities  to  perform  the  tests 
required  under  the  test  standards  for 
which  it  seeks  recognition.  Security 
measures  are  in  place  to  restrict  or 
control  access  to  their  facility,  and 
procedures  exist  for  handling  test 
samples.  The  application  and  report 
also  indicate  that  testing  and  processing 
procedures  are  in  place,  and  the 
application  describes  the  program  for 
the  development  of  new  testing 
procedures.  The  applicant  submitted  a 
listing  and  examples  of  specific  test 
methods  that  it  currently  uses  and  will 
utilize  for  its  NRTL  testing  activities. 

It  utilizes  outside  calibration  sources 
and  does  not  intend  to  perform  internal 
calibrations  of  equipment  used  for  its 
NRTL  testing  activities.  The  application 
indicates  that  TUVAM  maintains 
records  on  testing  equipment,  which 
include  information  on  repair,  routine 
maintenance,  and  calibrations.  The 


application  and  on-site  review  report 
address  personnel  qualifications  and 
training,  and  identify  the  applicant's 
staff  involved  with  product  testing, 
along  with  a  summary  of  their  education 
and  experience.  Also,  the  report 
indicates  that  TUVAM  personnel  have 
adequate  technical  knowledge  for  the 
work  they  perform.  Moreover,  the 
review  report  describes  the  applicant's 
quality  assurance  program,  which  is 
explained  in  more  detail  in  its 
Integrated  Management  System  (IMS) 
manual.  Finally,  the  applicant  performs 
internal  system  and  internal  technical 
audits  of  its  operations  on  a  regular 
basis. 

Control  Procedures 

Section  1910.7(b)(2)  requires  that  the 
NRTL  provide  certain  controls  and 
services,  to  the  extent  necessary,  for  the 
particular  equipment  or  material  to  be 
listed,  labeled,  or  accepted.  They 
include  control  procedures  for 
identifying  the  listed  or  labeled 
equipment  or  materials,  inspections  of 
production  runs  at  factories  to  assure 
conformance  with  test  standards,  and 
field  inspections  to  monitor  and  assure 
the  proper  use  of  identifying  marks  or 
labels. 

The  applicant  has  procedures  and 
related  documentation  for  initially 
qualifying  a  manufacturer  and  for 
performing  the  required  follow-up 
inspections  at  a  manufacturer's  facility. 
In  its  procedures,  TUVAM  identifies 
criteria  it  will  use  to  determine  the 
frequency  for  performing  these  follow- 
up  factory  inspections.  It  has  adopted 
the  criteria  detailed  in  OSHA  policies 
for  NRTLs,  which  specify  that  NRTLs 
perform  no  fewer  than  four  (4) 
inspections  per  year  at  certain  facilities 
and  no  fewer  than  two  (2)  inspections 
per  year  under  certain  conditions.  The 
factory  inspections  would  be  one  part  of 
the  activities  that  the  applicant  will 
utilize  in  controlling  its  certification 
mark.  In  its  application.  TUVAM 
included  evidence  of  its  application  for 
registration  of  a  TUV  certification  mark 
with  the  U.S.  Patent  and  Trademark 
Office  (USPTO).  As  previously 
mentioned,  this  mark  is  still  pending 
approval  by  die  USPTO. 

The  applicant  has  procedures  for 
control  and  issuance  of  product 
certifications.  According  to  the  review 
report,  TPS  "has  been  involved  in  a 
certification  program  for  over  ten 
years."  As  indicated  in  the  report,  the 
TPS  Certification  Body  has  been 
recentiy  established  imder  the  TPS 
division  but  will  operate  in  a  manner 
consistent  with  the  applicant's  current 
certification  practices,  under  which  a 
Technical  Certifier  issues  the  formal 
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product  certification.  As  stated  in  the 
report,  only  those  certifiers  that  are 
"[TPS)  employees  and  reside  at  one  of 
the  recognized  sites  will  be  authorized 
to  certify"  a  product  for  purposes  of 
TUVAM's  NRTL  operations.  The 
applicant  maintains  a  detailed  database 
of  the  product  certifications,  which  will 
serve  as  its  listing  record.  The 
application  contains  policies  and  terms 
and  conditions  to  address  control  of  a 
certification  mark,  and  the  procedures 
for  such  control  are  integral  to  more 
detailed  procedures  that  the  applicant 
uses  for  processing  its  certification 
certificates.  For  purposes  of  OSHA's 
NRTL  Program,  tight  control  by  the 
NRTL  of  its  certification  mark  is 
essential  and  procedures  for  such 
control  must  ensure  that  the  NRTL's 
registered  mark  is  applied  to  those 
products  that  the  NRTL  has  certified. 
Such  control  must  be  proactive  and  not 
just  reactive.  TUVAM's  control  of  a  U.S. 
registered  certification  mark  under  the 
type  of  certification  process  required  in 
OSHA's  NRTL  Program  regulations  will 
be  a  new  activity  for  the  applicant,  and 
we  include  a  condition  related  to  this 
control. 

Independence  I 

Section  1910.7(b){3).requires  that  the 
NRTL  be  completely  independent  of 
employers  subject  to  the  tested 
equipment  requirements,  and  of  any 
manufactiirers  or  vendors  of  equipment 
or  materials  being  tested  for  these 
purposes. 

As  previously  stated,  TUV 
Suddeutschland  is  currently  the  sole 
owner  of  TUV  AM.  In  aiddition,  the 
information  reviewed  by  OSHA  has  not 
indicated  that  TUVAM  has  the  kinds  of 
relationships  described  in  OSHA  policy 
that  would  cause  the  applicant  to  fail  to 
meet  the  independence  requirement. 
This  information  shows  that  TUVAM 
does  not  own  or  control  and  is  not 
owned  or  controlled  by  the  kind  of 
entities  of  concern  to  OSHA.  In 
addition,  OSHA's  review  of  information 
on  business  activities  and  subsidiaries 
of  TUVAM's  parent  company  has  not 
revealed  any  apparent  conflicts  of 
interest  that  coidd  adversely  influence 
the  applicant's  testing  and  certification 
activities.  TUVAM  has  policies  to 
protect  against  conflicts  of  interest  by  its 
employees.  | 

Credible  Reports/Complaint  Handling 

Section  1910.7(b)(4)  provides  that  an 
NRTL  must  maintain  effective 
procedures  for  producing  credible 
findings  and  reports  that  are  objective 
and  without  bias,  as  well  as  for  handling 
complaints  and  disputes  imder  a  fair 
and  reasonable  system. 


The  applicant  utilizes  standardized 
formats  for  recording  and  reporting 
testing  data  and  inspection  data.  It  has 
procedm-es  for  evaluating  and  reporting 
the  findings  for  testing  and  inspection 
activities  to  check  conformance  to  all 
requirements  of  a  test  standard.  The 
applicant  provided  examples  of  its  test 
and  inspection  reporting  forms. 

Regarding  the  handling  of  complaints 
and  disputes,  the  applicant's  complaint 
and  error  management  procedure 
provides  the  fi-amework  to  handle 
complaints  it  receives  from  its  clients  or 
from  the  public  or  other  interested 
parties.  It  maintains  a  detailed  database 
that  it  uses  as  part  of  its  quality 
assurance  activities,  which  provides  for 
recording  and  tracking  complaint 
information.  According  to  the  review 
report,  "there  have  not  been  any 
complaints  received  concerning  any  of 
the  certifications  that  have  issued" 
through  the  date  of  the  review. 

Supplemental  Programs 

TUV  America,  Inc.,  also  seeks  to  use 
the  supplemental  programs  listed 
below,  subject  to  the  criteria  detailed  in 
the  March  9, 1995  Federal  Register 
notice  (60  FR  12980,  3/9/95).  That 
notice  lists  nine  (9)  programs  and 
procedures  (collectively,  programs), 
eight  of  which  (called  supplemental 
programs)  an  NRTL  may  use  to  control 
and  audit,  but  not  actuaUy  to  generate, 
the  data  relied  upon  for  product 
certification.  An  NRTL's  initial 
recognition  always  includes  the  first  or 
basic  program,  which  requires  that  all 
product  testing  and  evaluation  be 
performed  in-house  by  the  NRTL  that 
will  certify  the  product.  The  on-site 
review  report  indicates  that  TUVAM 
appears  to  meet  the  criteria  for  use  of 
the  following  supplemental  programs 
for  which  it  has  applied: 

Program  2:  Acceptance  of  testing  data 
from  independent  organizations,  other 
than  NRTLs. 

Program  3:  Acceptance  of  product 
evaluations  fitim  independent 
organizations,  other  than  NRTLs. 

Progmm  4:  Acceptance  of  witnessed 
testing  data. 

Program  5:  Acceptance  of  testing  data 
from  non-independent  organizations. 

Progmm  6:  Acceptance  of  evaluation 
data  fit)m  non-independent 
organizations  (requiring  NRTL  review 
prior  to  marketing). 

Program  8:  Acceptance  of  product 
evaluations  from  organizations  that 
function  as  part  of  the  International 
Electrotechnical  Commission 
Certification  Body  (lEC-CB)  Scheme. 

Progmm  9:  Acceptance  of  services 
other  than  testing  or  evaluation 
performed  by  subcontractors  or  agents. 


OSHA  developed  these  programs  to 
limit  how  an  NRTL  may  perform  certain 
aspects  of  its  work  and  to  permit  the 
activities  covered  imder  a  program  only 
when  the  NRTL  meets  certain  criteria. 
In  this  sense,  they  are  special  conditions 
that  the  Agency  places  on  an  NRTL's 
recognition.  OSHA  does  not  consider 
these  programs  in  determining  whether 
an  NRTL  meets  the  requirements  for 
recognition  imder  29  CFR  1910.7. 
However,  these  programs  help  to  define 
the  scope  of  that  recognition. 

Additional  Conditions 

As  already  indicated,  TUVAM  and 
TUVPSG  plan  to  utilize  the  same  U.S. 
registered  certification  mark  for 
purposes  of  their  NRTL  certifications. 
This  is  a  new  undertaking  for  the 
applicant  and  although  it  has 
procedures  for  controlling  a  certification 
mark,  it  still  needs  to  further  develop 
and  refine  the  detailed  procedures  it 
will  use  to  control  this  particular  mark. 
As  a  result,  OSHA  wUl  conditionally 
recognize  TUVAM  subject  to  an 
assessment  of  the  detailed  procedures 
and  practices  for  controlling  this  mark 
once  they  are  in  place. 

The  U.S.  registered  mark  is  the  only 
one  that  OSHA  will  recognize  for 
TUVAM.  In  addition,  only  the  sites 
listed  in  this  notice  will  be  able  to 
authorize  use  of  this  mark  for  the 
TUVAM  product  certifications  under 
the  NRTL  Program.  Conversely,  no  other 
TUVAM  laboratories  or  locations  may 
authorize  the  use  of  this  mark  for 
product  certifications  under  the  NRTL 
Program.  To  ensure  the  applicant  and 
the  public  understand  this  fact,  OSHA 
will  impose  a  condition  to  this  effect.  A 
similar  condition  was  imposed  in  the 
July  20,  2001,  recognition  notice  for 
TUVPSG,  mentioned  above. 

As  also  noted,  the  applicant  has 
recently  adopted  procedures  concerning 
the  criteria  for  the  frequency  at  which' 
it  will  conduct  factory  follow-up 
inspections.  Here,  too,  it  needs  to  refine 
these  procedures  to  effectively  and 
properly  implement  the  criteria.  OSHA 
will  have  to  review  TUVAM's  approach 
in  implementing  the  criteria  for  the 
twice-per-year  inspections  before  it 
begins  to  conduct  inspections  at  this 
frequency.  As  a  result,  OSHA  will 
conditionally  recognize  TUVAM  subject 
to  an  assessment  of  the  details  of  this 
approach  once  it  is  in  place. 

hnposing  these  conmtions  is 
consistent  with  OSHA's  past  recognition 
of  certain  organizations  as  NRTLs  that 
met  the  basic  requirements  but  needed 
to  further  develop  or  refine  their 
procedures  (for  example,  see  63  FR 
68306  12/10/1998;  and  65  FR  26637,  05/ 
08/2000).  Given  the  applicant's  current 
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breadth  of  activities  in  testing  and 
certification,  OSHA  is  confident  that 
TUVAM  will  develop  and  implement 
procedures  and  practices  to 
appropriately  perform  the  activities  in 
the  areas  noted  above. 

Therefore,  OSHA  will  impose  the 
three  conditions  noted  above  in  this 
final  notice.  These  conditions  apply 
solely  to  TUVAM's  operations  as  an 
NRTL  and  solely  to  those  products  that 
it  certifies  for  piuposes  of  enabling 
employers  to  meet  OSHA  product 
approval  requirements.  These  three 
conditions,  listed  first  under  Conditions 
below,  are  in  addition  to  all  other 
conditions  that  OSHA  normally  imposes 
in  its  recognition  of  an  organization  as 
an  NRTL. 

Final  Decision  and  Order 

The  NRTL  Program  staff  has 
examined  the  application,  the 
additional  submissions,  the  on-site 
review  report,  and  other  pertinent 
dociunents.  Based  upon  this 
examination  and  the  program  staff 
recommendation,  OSHA  finds  that  TUV 
America,  Inc.,  has  met  the  requirements 
of  29  CFR  1910.7  for  recognition  as  a 
Nationally  Recognized  Testing 
Laboratory.  The  recognition  applies  to 
the  sites  listed  above.  In  addition,  it 
covers  the  test  standards,  listed  below, 
and  it  is  subject  to  the  limitations  and 
conditions,  also  listed  below. 

Limitations 

OSHA  hereby  limits  the  recognition  of 
TUVAM  to  testing  and  certification  of 
products  for  demonstration  of 
conformance  to  the  test  standards  listed 
below.  OSHA  has  determined  that  each 
test  standard  meets  the  requirements  for 
an  appropriate  test  standard,  within  the 
meaning  of  29  CFR  1910.7(c). 
UL  45    Portable  Electric  Tools 
UL  50    Enclosures  for  Electrical 

Equipment 
UL  67    Panelboards 
UL  73    Motor-Operated  Appliances 
UL  508    Industrial  Control  Equipment 
UL  751    Vending  Machines 
UL  8 1 3    Conunercial  Audio  Equipment 
UL  1004    Electric  Motors 
UL  101 2    Power  Units  Other  Than 

Class  2 
UL  1244    Electrical  and  Electronic 

Measuring  and  Testing  Equipment 
UL  1950    Technology  Equipment 

Including  Electrical  Business 

Equipment 
"UL  2601-1    Medical  Electrical 

Equipment,  Part  1:  General 

Requirements  for  Safety 
UL  3101-1    Electrical  Equipment  for 
.  Laboratory  Use:  Part  1:  General 

Requirements 


UL  3 1 1 1-1    Electrical  Measuring  and 
Test  Equipment,  Part  1:  General 
Requirements 
UL  6500    Audio/Video  and  Musical 
Instrument  Apparatus  for 
Household,  Commercial,  and 
Similar  General  Use 
The  designations  and  tides  of  the 
above  test  standards  were  current  at  the 
time  ofthe  preparation  of  the 
preliminary  notice. 

The  Agency's  recognition  of  TUVAM, 
or  any  other  NRTL,  for  a  particular  test 
standard  is  always  limited  to  equipment 
or  materials  (products)  for  which  OSHA 
standards  require  third  party  testing  and 
certification  before  use  in  the 
workplace.  Conversely,  OSHA's 
recognition  of  an  NRTL  for  a  test 
standard  excludes  the  testing  of  any 
product(s),  falling  within  the  scope  of 
the  test  standard,  for  which  OSHA  has 
no  such  requirements. 

Many  of  the  Underwriters 
Laboratories  (UL)  test  standards  listed 
above  are  also  approved  as  American 
National  Standards  by  the  American 
National  Standards  Institute  (ANSI). 
However,  for  convenience  in  compiling 
the  list,  we  use  the  designation  of  the 
standards  developing  organization  (e.g., 
UL  1004)  for  the  standard,  as  opposed 
to  the  ANSI  designation  (e.g.,  ANSI/UL 
1004).  Under  our  procedures,  an  NRTL 
recognized  for  an  ANSI-approved  test 
standard  may  use  either  the  latest 
proprietary  version  of  the  test  standard 
or  the  latest  ANSI  version  of  that 
standard,  regardless  of  whether  it  is 
currenUy  recognized  for  the  proprietary 
or  ANSI  version.  Contact  ANSI  or  the 
ANSI  Web  site,  http://www.ansi.org, 
and  click  "NSSN"  to  find  out  whether 
or  not  a  test  standard  is  currentiy  ANSI- 
approved. 

Conditions 

TUV  Product  Services  GmbH  must 
also  abide  by  the  following  conditions 
of  the  recognition,  in  addition  to  those 
already  required  by  29  CFR  1910.7: 

Within  30  days  of  certifying  its  first 
products  imder  the  NRTL  Program, 
TUVAM  will  notify  the  OSHA  NRTL 
Program  Director  so  that  OSHA  may 
review  TUVAM's  implementation  of  its 
procedures  for  controlling  its  US 
registered  certification  mark  in 
conjimction  with  use  of  this  mark  by 
TUV  Product  Services  GmbH  of 
Germany; 

Only  TUV  America,  Inc.,  or  TUV 
Product  Services  GmbH  may  authorize 
the  US  registered  certification  mark 
currently  owned  by  TUVAM,  provided 
each  one  is  recognized  as  an  NRTL  by 
OSHA.  TUVAM  may  authorize  the  use 
of  this  mark,  for  purposes  of  its  product 
certifications  under  the  NRTL  Program, 


only  at  the  TUVAM  sites  recognized  by 
OSHA; 

Prior  to  conducting  inspections  of 
manufacturing  facilities  based  on  a 
frequency  of  twice  per  year.  OSHA  must 
review  and  accept  the  detailed 
procedures  that  TUVAM  will  utilize  to 
determine  when  to  use  this  frequency 
for  such  inspections; 

OSHA  must  be  allowed  access  to 
TUVAM's  faciUty  and  records  for 
purposes  of  ascertaining  continuing 
compliance  with  the  terms  of  its 
recognition  and  to  investigate  as  OSHA 
deems  necessary; 

If  TUVAM  has  reason  to  doubt  the 
efficacy  of  any  test  standard  it  is  using 
imder  this  program,  it  must  promptly 
inform  the  test  standard  developing 
organization  of  this  fact  and  provide 
that  organization  with  appropriate 
relevant  information  upon  which  its 
concerns  are  based; 

TUVAM  must  not  engage  in  or  permit 
others  to  engage  in  any 
misrepresentation  of  the  scope  or 
conditions  of  its  recognition.  As  part  of 
this  condition,  TUVAM  agrees  that  it 
will  allow  no  representation  that  it  is 
either  a  recognized  or  an  accredited 
Nationally  Recognized  Testing 
Laboratory  (NRTL)  without  clearly 
indicating  the  specific  equipment  or 
material  to  which  this  recognition  is 
tied,  or  that  its  recognition  is  limited  to 
certain  products; 

TUVAM  must  inform  OSHA  as  soon 
as  possible,  in  writing,  of  any  change  of 
ownership,  facilities,  or  key  personnel, 
and  of  any  major  changes  in  its 
operations  as  an  NRTL,  including 
details; 

TUVAM  will  meet  all  the  terms  of  its 
recognition  and  will  always  comply 
with  all  OSHA  policies  pertaining  to 
this  recognition;  and 

TUVAM  will  continue  to  meet  the 
requirements  for  recognition  in  all  areas 
where  it  has  been  recognized. 

Signed  at  Washington,  DC,  this  17th  day  of 
January.  2002. 
|ohn  L.  Henshaw, 
Assistant  Secretary: 

[FR  Doc.  02-1887  Filed  1-24-02;  8:45  am) 
BMJJNQ  CODE  4510-26-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-006)] 

NASA  Advisory  Committees;  Renewal 
of  the  Centennial  of  night  Commission 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  renewal  of  the  charter  of 
the  Centennial  of  Flight  Commission. 
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summary:  Pursuant  to  sections  14(b)(1) 
and  9(c)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463),  and 
after  consultation  with  the  Committee 
Management  Secretariat,  General 
Services  Administration,  the 
Administrator  of  the  National 
Aeronautics  and  Space  Administration 
has  determined  that  a  renewal  of  the 
Centennial  of  Flight  Commission 
(Commission)  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  upon  NASA  by  law.  The 
structure  and  duties  of  the  Commission 
remain  unchanged. 

FOR  fURTHER  INFORMATION  CONTACT:  Ms. 
Sharon  Foster,  Code  I,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-1903. 
SUPPLEMENTARY  INFORMATION: 
Information  regarding  the  Centennial  of 
Flight  Commission  is  available  on  the 
World  Wide  Web  at  http:// 
www.centennialofPight.gov. 

Sylvia  K.  Kraemer, 

Advisory  Committee  Management  Officer, 

National  Aeronautics  and  Space 

Administration. 

[PR  Doc.  02-1914  Filed  1-24-02;  8:45  am] 

BILLMG  CODE  7510-01-P  I 


NUCLEAR  REGULATORY  I 
COMMISSION 

[Dodwt  Nm.  5<^45, 50-336  and  50-423] 

Dominion  Nuclear  Connecticut,  Inc.; 
Millatone  Nuclear  Power  Station,  Units 
1, 2,  and  3  Environmental  AaaeMment 
and  Finding  of  No  Significant  ImfMct 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Facility 
Operating  License  No.  DPR-21  issueid  to 
Dominion  Nuclear  Connecticut,  Inc.  (the 
licensee)  for  the  Millstone  Nuclear 
Power  Station,  Unit  1,  a  permanently 
shutdown  nuclear  facility  located  in 
Waterford,  Connecticut,  and  to  Facility 
Operating  License  Nos.  DPR-65  and 
NPF-49,  issued  to  Dominion  Nuclear 
Connecticut,  Inc.,  for  operation  of  the 
Millstone  Nuclear  Power  Station,  Units 
2  and  3,  located  in  Waterford, 
Connecticut.  Therefore,  as  required  by 
10  CFR  51.21,  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Emrinmmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  revise  the 
physical  protection  (security)  related 
license  condition  to  indicate  that  the 
physical  security  program  plans  listed 
may,  rather  than  do,  contain  safeguards 


information;  and  change  the  name  of  the 
'Millstone  Nuclear  Power  Station'  to  the 
'Millstone  Power  Station.' 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
Augusts,  2001. 

The  Need  for  the  Proposed  Action 

Currently,  License  Condition  2.C.(4) 
for  Units  1  and  2  and  License  Condition 
2.E  for  Unit  3,  identifies  the  plans 
which  describe  the  NRC  approved 
program  for  physical  protection  of 
Millstone  Units  1,2,  and  3.  They  are  the 
Millstone  Nuclear  Power  Station 
Physical  Security  Plan,  the  Millstone 
Nuclear  Power  Station  Suitability, 
Training,  and  Qualification  Plan,  and 
the  Millstone  Nuclear  Power  Station 
Safeguards  Contingency  Plan.  License 
Conditions  2.C.(4)  and  2.E  also  indicate 
that  the  plans  contain  safeguards 
information  protected  under  10  CFR 
73.21.  However,  Revision  15  to  the 
Millstone  Nuclear  Power  Station 
Suitability,  Training,  and  Qualification 
Plan  removed  safeguards  information  to 
allow  declassification  of  the  document. 
The  proposed  revision  to  the  license 
conditions  would  allow  declassification 
of  the  document.  Additionally,  the 
licensee  also  proposed  the  deletion  of 
the  word  "Nuclear"  from  the  title  of  the 
physical  security  program  plans  listed 
imder  the  sec\uity  related  license 
condition  and  when  it  is  used  in  the 
phrase  "Millstone  Nuclear  Power 
Station"  elsewhere'in  the  operating 
license.  This  change  is  purely 
administrative  and  does  not  alter  any 
regulatory  requirements  or 
commitments  made  by  the  licensee. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  issuance  of  the  proposed 
amendment  will  not  have  an 
environmental  impact.  The  proposed 
changes  to  the  licenses  are  considered 
editorial  or  administrative  in  nature. 
The  licensee  does  not  propose  any 
changes  to  structures,  systems, 
components,  site  boimdaries  or 
operational  practices.  _ 

The  proposed  action  will  not 
significanUy  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 


action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the 
Millstone  Nuclear  Power  Station. 

Agencies  and  Persons  Consulted 

On  December  12,  2001,  the  staff 
consulted  with  the  State  of,Connecticut 
official,  Mr.  Michael  Firsick  of  the 
Connecticut  Department  of 
Environmental  Protection,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
hiunan  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  August  8,  2001.  Documents  may 
be  examined,  and/or  copied  for  a  fee,  at 
the  NRC's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronicaUy 
from  the  ADAMS  Public  Library 
component  on  the  NRC  Web  site, 
http://www.nrc.gov  (the  Public 
Electronic  Reading  Room).  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encoimter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  or  301- 
415^737,  or  by  e-mail  at  pdr®iuv.gov. 
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For  the  Nuclear  Regulatory  Commission. 

Dated  at  Rockville,  Maryland,  this  18th  day 
of  fanuary  2002. 
Stephen  Dembek, 

Chief,  Section  2.  Project  Directorate  IV, 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  02-1893  Filed  1-24-02;  8:45  am] 

BILUNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a  draft  of 
a  new  guide  in  its  Regulatory  Guide 
Series.  Regulatory  Guides  are  developed 
to  describe  and  make  available  to  the 
public  such  information  as  methods 
acceptable  to  the  NRC  staff  for 
implementing  specific  parts  of  the 
NRC's  regulations,  techniques  used  by 
the  staff  in  evaluating  specific  problems 
or  postulated  accidents,  and  data 
needed  by  the  staff  in  its  review  of 
applications  for  permits  and  licenses. 

This  draft  guide,  temporarily 
identified  by  its  task  number,  DG-1113 
(which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide),  is  "Methods  and  Assiunptions 
for  Evaluating  Radiological 
Consequences  of  Design  Basis  Accidents 
at  Light- Water  Nuclear  Power  Reactors." 
This  draft  guide  is  being  developed  to 
provide  guidance  to  licensees  of 
operating  power  reactors  on  acceptable 
methods  and  assumptions  for 
performing  evaluations  of  fission 
product  releases  and  radiological 
consequences  of  several  postulated 
light-water  reactor  design  basis 
accidents. 

This  draft  guide  has  not  received 
complete  staff  approval  and  does  not 
represent  an  official  NRC  staff  position. 

Comments  may  be  accompanied  by 
relevant  information  or  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Directives  Branch,  Office 
of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville,  MD.  Comments  will  be  most 
helpful  if  received  by  April  30,  2002. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  web 
site  through  the  NRC  homepage,  http:/ 
/www.nrc.gov.  This  site  provides  the 
ability  to  upload  comments  as  files  (any 
format)  if  your  web  browser  supports 
that  function.  For  information  about  the 
interactive  rulemaking  web  site,  contact 


Ms.  Carol  Gallagher,  (301)  415-5905;  e- 
mail  CAG@NBC.GOV.  For  information 
about  the  draft  guide  and  the  related 
docimients,  contact  Mr.  W.M.  Blumberg 
at  (301)  415-1083;  e-mail 
WMB1@NRC.GOV. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  NRC's  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville,  MD;  the  PDR's  mailing 
address  is  USNRC  PDR,  Washington,  DC 
20555;  telephone  (301)  415-^737  or 
(800)397-4205;  fax  (301)  415-3548;  e- 
mail  PDR@NRC.GOV.  Requests  for 
single  copies  of  draft  or  final  guides 
(which  may  be  reproduced)  or  for 
placement  on  an  automatic  distribution 
list  for  single  copies  of  future  draft 
guides  in  specific  divisions  should  be 
made  in  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Reproduction  and 
Distribution  Services  Section;  or  by  e- 
mail  t(f,DISTRIBUTION@NRC.GOV;  or 
by  fax  to  (301)415-2289.  Telephone 
requests  carmot  be  accommodated. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them. 

(5  U.S.C.  552(a)). 

Dated  at  Rockville.  Maryland,  this  15th  day 
of  January,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Mabel  F.  Lee, 

Director,  Program  Management,  Policy 
Development  and  Analysis  Staff, Office  of 
Nuclear  Regulatory  Research . 
(FR  Doc.  02-1892  Filed  1-24-02;  8:45  am) 

BIULING  COOE  7S90-01-4> 


POSTAL  SERVICE  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  10:00  A.M.,  Monday, 

February  4,  2002;  8:30  a.m.,  Tuesday, 

February  5,  2002. 

PtACE:  Phoenix,  Arizona,  at  the 

Biltmore  Hotel,  24th  Street  and 

Missouri,  in  the  Canyon  and  Grand 

Rooms. 

STATUS:  February  4 — 10  a.m.  (Closed); 

February  5 — 8:30  a.m.  (Open). 

MATTERS  TO  BE  CONSIDERED: 

Monday,  February  4 — 10  a.m.  (Closed) 

1.  Financial  Performance. 

2.  Preliminary  Annual  Performance  Plan 
Target  FY  2003. 


3.  Strategic  Planning. 

4.  Personnel  Matters  and  Compensation 
Issues. 

Tuesday,  February  5 — 8:30  a.m.  (Open). 

1.  Minutes  of  the  Previous  Meeting, 
January  7-8.  2002. 

2.  Remarks  of  the  Postmaster  General 
and  CEO. 

3.  Appointment  of  Members  to  Board 
Committees. 

4.  Report  on  the  Western  Area  and 
Phoenix  Performance  Cluster. 

5.  Tentative  Agenda  for  the  March  4-5, 
2002,  meeting  in  Washington.  DC. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
David  G.  Hunter,  Secretary  of  the  Board, 
U.S.  Postal  Service,  475  L'Enfant  Plaza, 
SW.,  Washington,  DC  20260-1000. 
Telephone  (202)  268-4800. 

David  G.  Hunter, 

Secretary. 

(FR  Doc.  02-2014  Filed  1-23-02;  2:01  pm] 

BNJJNQ  COOE  7710-1^4• 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvMtment  Company  Act  Rcteas*  No. 
25372;  812-12702] 

The  Hartford  Mutual  Funds  Inc.;  Notice 
of  Application 

January  18.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  imder  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
15(f)(1)(A)  of  the  Act.        

Summary  of  Application:  Applicants 
request  an  order  to  permit  certain 
registered  open-end  investment 
companies  advised  by  HL  Investment 
Advisors,  LLC  and  Hartford  Investment 
Financial  Services,  LLC  (together,  the 
"Hartford  Advisers")  not  to  reconstitute 
their  boards  of  trustees  to  meet  the  75 
percent  non-interested  director 
requirement  of  section  15(f)(1)(A)  of  the 
Act,  following  the  acquisition  of  the 
assets  of  certain  other  registered  open- 
end  investment  companies. 

Applicants:  The  Hartford  Mutual 
Funds,  Inc.,  ("Mutual  Funds").  Hartford 
Series  Fund,  Inc..  ("Series  Fund"). 
Hartford  Advisers  HLS  Fund.  Inc., 
("Advisers  HLS"),  Hartford  Money 
Market  HLS  Fund.  Inc..  ("Money  Market 
HLS"),  Hartford  Bond  HLS  Fund,  Inc., 
("Bond  HLS").  Hartford  hidex  HLS 
Fimd,  Inc..  ("Index  HLS")  (collectively, 
the  "Hartford  Funds  "),  and  the  Hartford 
Advisers. 
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Filing  Dates:  The  application  was 
filed  on  November  21,  2001,  and 
amended  on  January  16,  2002. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Conmiission 
by  5:30  p.m.  on  February  12,  2002,  and 
should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or,  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW,  Washington,  DC 
20549-0609;  Applicants,  60  South  Sixth 
Street,  Minneapolis,  MN  55402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deepak  T.  Pai,  Senior  Counsel,  at  (202) 
942-0574  or  Janet  M.  Grossnickle, 
Branch  Chief,  at  (202)  942-0564, 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation).  .    I 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0102  (telephone  (202)  942-8090). 

Applicants'  Representattons 

1.  The  Hartford  Funds  are  open-end 
management  investment  companies 
registered  under  the  Act.  Mutual  Fimds, 
a  Maryland  corporation,  consists  of  23 
series.  Series  Fund,  a  Maryland 
corporation,  consists  of  14  series. 
Advisers  HLS,  Money  Market  HLS, 
Bond  HLS,  and  Index  HLS  are  all 
Maryland  corporations.  The  Hartford 
Advisers,  indirect  subsidiaries  of  the 
Hartford  Life  and  Accident  Insurance 
Company  ("Hartford  Life")  serve  as 
investment  advisers  to  the  Hartford 
Funds.  The  Hartford  Advisers  are 
registered  under  the  Investment 
Advisers  Act  of  1940  (the  "Advisers 
Act"). 

2.  Hartford-Fortis  Series  Fund,  Inc. 
("Hartford-Fortis  Series  Fund"),  a 
Maryland  corporation,  offers  14  separate 
series.  Fortis  Series  Fund,  Inc.  ("Fortis 
Series  Fund"),  a  Minnesota  corporation, 
offers  23  separate  series.  At  the  time  of 
the  Acquisition  (as  defined  below), 
Fortis  Advisers  Inc.  ("Fortis")  (now 


known  as  Hartford  Administrative 
Services  Company)  served  as 
investment  adviser  to  the  Hartford- 
Fortis  Series  Fund  and  the  Fortis  Series 
Fund.  Fortis  was  registered  under  the 
Advisers  Act. 

3.  Hartford  Life  purchased  all  of  the 
outstanding  stock  of  Fortis  on  April  2, 
2001.  (the  "Acquisition"),  and 
shareholders  of  each  of  the  Fortis  Funds 
approved  an  investment  management 
agreement  with  the  Hartford  Advisers  at 
a  shareholder  meeting  held  on  May  31, 
2001.  It  is  now  proposed  that  certain 
series  of  the  Hartford  Funds  would 
acquire  the  assets  of  six  series  of  the 
Hartford-Fortis  Series  Fund,  and  seven 
series  of  Fortis  Series  Fund  (the 
"Reorganization").  1  The  series  of  the 
Hartford-Fortis  Series  Fund  and  the 
Fortis  Series  Fund  proposed  to  be 
acquired  by  the  Hartford  Funds  are 
referred  to  as  the  "Fortis  Funds." 

4.  Applicants  state  that  the 
Acquisition  resulted  in  a  change  of 
control  of  Foriis  and  an  assignment 
imder  the  Act  of  the  investment 
advisory  agreements  between  the  Fortis 
Funds  and  Fortis,  resulting  in  their 
automatic  termination  in  accordance 
with  their  terms,  as  required  by  section 
15(a)(4)  of  the  Act.  The  boards  of 
directors  ("Boards")  of  the  Fortis  Funds, 
at  a  meeting  held  on  March  23,  2001, 
approved  interim  advisory  agreements 
which  remained  in  effect  from  the  date 
of  the  Acquisition  until  investment 
advisory  agreements  for  each  of  the 
Fortis  Funds  were  approved  by  their 
shareholders  on  May  31,  2001  in 
reliance  on  rule  15a-4  imder  the  Act. 

5.  On  August  9,  2001  and  August  2, 

2001,  the  Hartford  Funds'  Boards 
(including  all  of  the  directors  who  are 
not  "interested  persons"  of  the  Hartford 
Advisers)  and  the  Fortis  Fimds'  Boards 
(all  of  whom  are  not  "interested 
persons"  of  the  Hartford  Advisers  or  the 
Hartford  Funds),  respectively, 
unanimously  approved  the  proposed 
Reorganization.  Participation  in  the 
Reorganization  will  require  approval  by 
a  majority  of  the  outstanding  shares  of 
each  of  the  Fortis  Funds.  The  Fortis 
Fimds'  Boards  have  called  a  ispecial 
meeting  of  the  Hartford-Fortis  Series 
Fund's  shareholders  to  be  held  on 
January  31, 2002,  and  intend  to  call  a 
special  meeting  of  the  Fortis  Series 
Fund's  shareholders  to  be  held  in  April 

2002,  for  the  purpose  of  considering  the 
Reorganization.  If  approved  by 
shareholders,  the  Reorganization  is 


■  Applicants  state  that  it  is  not  anticipated  that 
any  of  the  remaining  series  of  the  Hartford-Fortis 
Series  Fund  or  the  Fortis  Series  Fund  not  party  to 
the  Reorganization  will  be  reorganized  into  the 
Hartford  Funds  within  the  three  years  following  the 
Acquisition. 


scheduled  to  be  effective  on  or  about 
February  19,  2002,  in  the  case  of  the 
Hartford-Fortis  Series  Fund,  and  in  the 
case  of  Fortis  Series  Fund  is  proposed 
to  be  effective  in  April  2002. 

f .  In  connection  with  the  Acquisition 
and  the  Re(»ganization,  applicants  have 
determined  to  seek  to  comply  with  the 
"safe  harbor"  provisions  of  section  15(f) 
of  the  Act.  Applicants  state  that 
following  consimunation  of  the 
Reorganization,  more  than  twenty-five 
percent  of  the  Boards  of  Directors  of  the 
Hartford  Funds,  which  have  identical 
membership,  would  be  "interested 
persons"  for  purposes  of  section 
15(f)(1)(A)  of  the  Act. 

Applicants'  Legal  Analysis 

1.  Section  15(f)  of  the  Act  is  a  safe 
harbor  that  permits  an  investment 
adviser  to  a  registered  investment 
company  (or  an  affiliated  person  of  the 
investment  adviser)  to  realize  a  profit  on 
the  sale  of  its  business  if  certain 
conditions  are  met.  One  of  these 
conditions,  set  forth  in  section 
15(f)(1)(A),  provides  that,  for  a  period  of 
three  years  after  the  sede,  at  least 
seventy-five  percent  of  the  board  of 
directors  of  the  investment  company 
may  not  be  "interested  persons"  with 
respect  to  either  the  predecessor  or 
successor  adviser  of  the  investment 
company.  Applicants  state  that,  without 
the  requested  exemption,  following  the 
Reorganization,  Hartford  Funds  would 
have  to  reconstitute  their  Boards  to  meet 
the  seventy-five  percent  non-interested 
director  requirement  of  section 
15(f)(1)(A). 

2.  Section  15(f)(3)(B)  of  the  Act 
provides  that  if  the  assignment  of  an 
investment  advisory  contract  results 
from  the  merger  of,  or  sale'  of 
substantially  all  of  the  assets  by  a 
registered  company  with  or  to  another 
registered  investment  company  with  ■ 
assets  substantially  greater  in  amount, 
such  discrepancy  in  size  shall  be 
considered  by  the  Conunission  in 
determining  whether,  or  to  what  extent, 
to  grant  exemptive  relief  under  section 
6(c)  &x)m  section  15(f)(lKA). 

3.  Section  6(c)  of  the  Act  permits  the 
Commission  to  exempt  any  person  or 
transaction  from  any  provision  of  the 
Act,  or  any  rule  or  regulation  imder  the 
Act,  if  the  exemption  is  necessary  or 
appropriate  in  the  public  interest  and 
consistent  with  the  protection  of 
investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  Act. 

4.  Applicants  request  an  exemption 
under  section  6(c)  of  the  Act  from 
section  15(f)(1)(A)  of  the  Act. 
Applicants  state  that,  as  of  December  31, 
2001,  Fortis  Funds  had  approximately 


Federal  Register /Vol.  67,  No.  17 /Friday,  January  25,  2002 /Notices 


3745 


$2,345,000,000  in  aggregate  net  assets. 
Applicants  also  state  that,  as  of 
December  31,  2001,  the  aggregate  net 
assets  of  the  Hartford  Funds  were 
approximately  $33,077,000,000. 
Applicants  thus  assert  that  the  Fortis 
Funds'  assets  would  represent 
approximately  7.09%  of  the  aggregate 
net  assets  of  the  Hartford  Funds. 

5.  Applicants  state  that  two  of  the 
seven  directors  who  serve  on  the  Boards 
of  Hartford  Funds  are  "interested 
persons,"  within  the  meaning  of  section 
2(a)(19)  of  the  Act,  of  the  Hartford 
Advisers.  Applicants  state  that  none  of 
the  directors  owns  any  interest  in  or  is 
otherwise  an  "interested  person"  of 
Fortis  or  the  Fortis  Funds. 

6.  Applicants  state  that  to  comply 
with  section  15(f)(1)(A)  of  the  Act, 
Hartford  Funds  would  have  to  alter  the 
composition  of  their  Boards,  either  by 
asking  experienced  directors  to  resign  or 
by  adding  a  new  director.  Applicants, 
further  state  that  adding  a  new  director 
could  require  a  shareholder  vote,  not 
only  of  shareholders  of  the  acquiring 
Hartford  Funds  but  also  the 
shareholders  of  the  other  series  of  the 
Hartford  Funds  not  otherwise  affected 
by  the  Reorganization.  Applicants  assert 
that  adding  an  additional  non-interested 
director  to  the  Boards  of  Hartford  Funds 
could  entail  a  lengthy  process  and 
increase  the  ongoing  costs  of  Hartford 
Funds. 

7.  For  the  reasons  stated  above, 
applicants  submit  that  the  requested 
relief  is  necessary  and  appropriate  in 
the  public  interest  and  consistent  with 
the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-1898  Filed  1-24-02;  8:45  am] 
BILJJNG  CODE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

pnvestment  Company  Act  Reieasa  No. 
25371:812-12656] 

Wells  Fargo  Funds  Management  LLC 
and  Wells  Fargo  Funds  Trust;  Notice  of 
Application 

January  18,  2002. 

AGENCY:  Securities  and  Exchange 
Conunission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  application  under 
section  6(c)  of  the  Investment  Company 
Act  of  1940  (the  "Act")  requesting  an 


exemption  bom  section  12(d)(3)  of  the 
Act. 

Summary  of  the  Application: 
Applicants  request  an  order  to  permit  a 
registered  open-end  management 
investment  company  to:  (a)  Acquire 
securities  of  an  entity  involved  in 
securities-related  activities  in 
connection  with  a  merger  with  another 
non-affiliated  registered  open-end 
management  investment  company  and; 
(b)  continue  to  hold  the  securities  for  up 
to  two  years  to  effect  their  orderly 
liquidation  following  the  merger. 

Filing  Dates:  The  application  was 
filed  on  October  9,  2001,  and  amended 
on  January  7,  2002.  Applicants  have 
agreed  to  file  an  amendment  to  the 
application  during  the  notice  period,  the 
substance  of  which  is  reflected  in  this 
notice. 

Hearing  or  Notification  of  Hearing:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
February  11,  2002,  and  should  be 
accompanied  by  proof  of  service  on 
applicants  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 
ADDRESSES:  Secretary,  SEC,  450  Fifth 
Sti-eet,  NW,  Washington,  DC  20549- 
0609.  Applicants,  525  Market  Street, 
12th  Floor.  San  Francisco,  CA  94105. 
FOR  FURTHER  INFORMATION  CONTACll 
Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  942-0634,  or  Nadya  B.  Roytblat, 
Assistant  Director,  at  (202)  942-0564 
(Office  of  Investment  Company 
Regulation,  Division  of  Investment 
Management). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
PubKc  Reference  Branch,  450  Fifth 
Stiwt,  NW,  Washington,  DC  20549- 
0102  (telephone  (202)  942-8090). 

Applicants'  Representations 

1.  Wells  Fargo  Funds  Trust,  a 
Delaware  business  trust,  is  registered 
under  the  Act  as  an  open-end 
management  investment  company  and 
consists  of  multiple  series,  including  - 
Wells  Fargo  Specialized  Financial 
Services  Fund  (the  "Acquiring  Fund"). 


Wells  Fargo  Funds  Management,  LLC 
("WFFM"),  a  Delaware  limited  liability 
company,  is  an  investment  adviser 
registered  under  the  Investment 
Advisers  Act  of  1940  and  is  an  indirect 
wholly  owned  subsidiary  of  Wells  Fargo 
&  Company  ("Wells  Fargo"),  a  publicly- 
traded  Delaware  corporation,  whose 
principal  businesses  are  retail  and 
commercial  banking  and  providing 
financial  services.  Although  a 
significant  majority  of  Wells  Fargo's 
annual  revenues  derive  from  its  core 
banking  business,  Wells  Fargo  may  also 
be  deemed  to  be  engaged  in  "securities 
related  activities,"  as  defined  by  rule 
12d3-l  under  the  Act. 

2.  SIFE  Trust  Fund  (the  "Acquired 
Fund,"  and  together  with  the  Acquiring 
Fund,  the  "Funds")  is  registered  under 
the  Act  as  an  open-end  management 
investment  company.  The  Acquired 
Fund  has  investment  objectives  and 
policies  substantially  similar  to  the 
Acquiring  Fund  and  has  been  in 
continuous  operation  since  July  2,  1962. 
SIFE,  a  California  corporation,  currently 
acts  as  investment  adviser  to  the 
Acquired  Fund.  Pursuant  to  an 
Agreement  and  Plan  of  Reorganization. 
SIFE  is  expected  to  merge  with  and  into 
a  wholly-owned  subsidiary  of  Wells 
Fargo  on  February  22,  2002.  In  addition, 
in  February,  2002,  the  Acquired  Fund 
will  transfer  all  of  its  assets  and 
liabilities  to  the  Acquiring  Fund  in 
exchange  for  shares  of  the  Acquiring    - 
Fund  [the  "Reorganization").  Upon  the 
effectiveness  of  the  Reorganization, 
WFFM  will  act  as  investment  adviser  to 
the  Acquiring  Fund. 

3.  Between  May.  1989.  and 
September,  1999,  the  Acquired  Fund 
made  14  separate  purchases  of  Wells 
Fargo  stock  totaling  680,000  shares,  in 
compliance  with  the  Act  and  the  rules 
thereunder.  Each  purchase  was  made  on 
the  open  market  at  prices  ranging  ft^om 
$4.57  per  share  to  $44.34  per  share,  at 

a  total  cost  of  $19,774,452.  All  such 
purchases  were  made  prior  to  the  time 
that  Wells  Fargo  and  SIFE  began 
negotiating  the  purchase  of  SIFE  by 
Wells  Fargo.  The  Acquired  Fund 
currentiy  holds  500,000  shares  of  Wells 
Fargo  stock  equal  to  approximately  3% 
of  its  total  net  assets  and  these  shares 
represents  an  unrealized  gain  to  the 
Acquired  Fund  of  $8,844,244  (the 
"Wells  Fargo  Position").  In  connection 
with  the  Reorganization,  the  Acquired 
Fund  will  transfer  the  Wells  Fargo 
Position  to  the  Acquiring  Fund  (the 
"Transfer").  The  Reorganization  is 
expected  to  qualify  as  a  tax-free 
reorganization  under  the  Internal 
Revenue  Code,  and  accordingly,  the  tax 
basis  of  all  securities  holdings  and  other 
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assets  of  the  Acquired  Fund  will  be 
transferred  to  the  Acquiring  Fund. 
4.  Each  Fund's  board  of  trustees 
("Board"),  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19] 
of  the  Act,  approved  the  Reorganization 
and  concluded  that  the  Reorganization 
was  in  the  best  interest  of  the  respective 
Fund.  In  approving  the  Reorganization, 
each  Board  considered  the  Wells  Fargo 
Position.  To  effect  the  Reorganization,  a 
shareholder  meeting  of  the  Acquired 
Fimd's  shareholders  will  be  held  on  or 
about  January  31,  2002.  A  proxy 
statement  soliciting  shareholder 
approval,  which  discussed  the  Wells 
Faigo  Position,  was  mailed  in 
November,  2001. 

Applicants'  Legal  Analysis 

1.  Section  12(d)(3)  of  the  Act,  in 
relevant  part,  prohibits  a  registered 
investment  company  from  purchasing  or 
otherwise  acquiring  any  security  issued 
by  any  person  who  is  a  broker,  dealer, 
investment  adviser,  or  engaged  in  the 
business  of  underwriting.  Rule  12d3-l 
under  the  Act  exempts  certain 
transactions  from  the  prohibitions  of 
section  12(d)(3)  if  specified  conditions 
are  met.  Rule  12d3-l(c)  provides  that 
the  exemption  provided  by  the  rule  is 
not  available  when  the  Issuer  of  the 
securities  is  the  investment  company's 
investment  adviser,  promoter,  or 
principal  imderwriter,  or  an  affiliated 
pCTSon  thereof. 

2.  Applicants  state  that  because  Wells 
Fargo  is  an  affiliated  person  of  WFFM, 
the  Acquiring  Fund's  investment 
adviser,  the  Transfer  and  the  Acquiring 
Fund's  continued  holding  of  the  Wells 
Fargo  Position  would  not  meet  the 
conditions  of  rule  12d3-l(c).i 
Applicants  request  relief  from  section 
12(d)(3)  to  permit  the  Acquiring  Fund  to 
effect  the  Transfer  and  the  continued 
holding  for  up  to  two  years  of  the  Wells 
Fargo  Position  following  the 
Reorganization  in  order  to  permit  the 
Acquiring  Fund  to  effect  its  orderly 
liquidation. 

3.  Section  6(c)  of  the  Act  authorizes 
the  SEC  to  exempt  persons  or 
transactions  from  the  provisions  of  the 
Act  to  the  extent  that  the  eKemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  Mrith  the 
protection  of  investors  and  the  purposes 
foirly  intended  by  the  policies  and 
provisions  of  the  Act.  Applicants  state 
that  the  requested  relief  meets  this 
standard. 

4.  Applicants  state  that  the  relief  is 
warranted  because  none  of  the  abuses 


>  See  Investment  Company  Act  Release  No.  3542. 
(Sep.  21. 1962). 


that  section  12(d)(3)  was  intended  to 
prevent  are  present  in  the  instant 
situation  and  the  two-year  disposition 
period  will  permit  the  Acquiring  Fund 
to  maximize  the  realization  of  gain  on 
the  orderly  sale  of  the  Wells  Fargo 
Position  while  minimizing  the  tax 
effects  of  the  disposition.  Applicants 
also  state  that  the  Acquired  Fund 
obtained  the  Wells  Fargo  Position  in 
compliance  with  the  Act  and  the  rules 
thereimder. 

Applicants'  Condition 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  condition: 

Applicants  will  seek  to  liquidate  the 
Wells  Fargo  Position  as  soon  as 
possible,  consistent  with  the 
maximization  of  shareholder  return  and 
the  best  interests  of  the  Acquiring  Fund, 
and  in  any  case,  within  two  years  of  the 
date  of  the  Reorganization. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary. 
(PR  Doc.  02-1900  Filed  1-24-02;  8:45  am] 

BUUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act.  Pub.  L.  94-409.  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meeting  during 
the  week  of  January  28,  2002:  a  closed 
meeting  will  be  held  on  Tuesday, 
January  29,  2002,  at  10  a.m. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  closed  meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3).  (5).  (7),  (9)(B),  and 
(10)  and  17  CFR  200.402(a)(3),  (5),  (7). 
9(ii)  and  (10).  permit  consideration  of 
the  scheduled  matters  at  the  closed 
meetings. 

The  subject  matters  of  the  closed 
meeting  scheduled  for  Tuesday.  January 
22.  2002.  will  be: 

Institution  and  settlement  of 
injunctive  actions; 

Institution  and  setdement  of 
administrative  proceedings  of  an 
enforcement  nature;  and 


Formal  orders  of  investigation. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  January  22,  2002. 
Jill  M.  Peterson, 
Assistant  Secretary. 

[PR  Doc.  02-1987  Filed  1-23-02;  11:57  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  Nos.  33-8056;  34-.45321;  FR-61] 

Commission  Statement  About 
Management's  Discussion  and 
Analysis  of  Financial  Condition  and 
Results  of  Operations 

agency:  Securities  and  Exchange 
Commission  ("Conunission"). 

ACTION:  Commission  statement. 

1 ( . 

summary:  The  Commission  today  is 
issuing  a  statement  regarding 
Management's  Discussion  and  Analysis 
of  Financial  Condition  and  Results  of 
Operations.  The  release  sets  forth 
certain  views  of  the  Commission 
regarding  disclosure  that  should  be 
considered  by  registrants.  Disclosure 
matters  addressed  by  the  release  are 
liquidity  and  capital  resources 
including  off-balance  sheet 
arrangements;  certain  trading  activities 
that  include  non-exchange  traded 
contracts  accounted  for  at  fair  value; 
and  effects  of  transactions  with  related 
and  certain  other  parties. 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  this  statement  should 
be  referred  to  Jackson  Day  or  Robert 
Bayless,  Office  of  the  Chief  Accoimtant 
(202  942-4400)  or  Paula  Dubberly, 
Division  of  Corporation  Finance  (202 
942-2900).  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW.. 
Washington.  DC  20549-1103. 
SUPPt^MENTARY  INFORMATION: 

I.  Background 

On  December  31.  2001.  the 
Conunission  received  a  petition  firom 
the  accounting  firms  of  Arthur 
Andersen  LLP.  Deloitte  and  Touche 
LLP.  Ernst  &  Young  LLP.  KPMG  LLP. 
and  PricewaterhouseCoopers  LLP.^  The 
petition,  which  was  endorsed  by  the 


>  The  petition  is  posted  on  the  Commission's  web 
page  (ivwMr.sec.gov)  under  Regulatory  Actions, 
Petitions  for  Rtdemaking. 
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American  Institute  of  Certified  Public 
Accoimtants.  requested  that  the 
Commission  issue  additional 
interpretive  guidance  regarding  Item 
303  of  Regulation  S-K,  Management's 
Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations,^ 
Item  303  of  RegiUation  S-B, 
Management's  Discussion  and  Analysis 
or  Plan  of  Operations,^  and  Item  5  of 
Form  20-F,  Operating  and  Financial 
Review  and  Prospects*  (collectively, 
"MD&A"  or  "the  MD&A  rules").s  The 
petition  requested  that  additional 
guidance  be  provided  to  public 
companies  preparing  their  annual 
reports  for  tiie  fiscal  year  just  ended. 

The  petition  identified  three  areas  of 
concern  regarding  disclostue  in  MD&A: 

•  Liquidity  and  capital  resources, 
including  off-balance  sheet 
arrangements; 

•  Certain  trading  activities  involving 
non-exchange  traded  contracts 
accotmted  for  at  fair  value;  and 

•  Relationships  and  transactions  with 
persons  or  entities  that  derive  benefits 
imm  their  non-independent  relationship 
with  the  registrant  or  the  registrant  s 
related  parties. 

Generally,  we  believe  that  the  quality 
of  information  provided  by  public 
companies  in  the  three  areas  identified 
in  the  petition  should  be  improved. 
Because  many  companies  are  currently 
preparing  disclosures  for  fiscal  2001 
annual  reports,  the  Commission  believes 
it  is  appropriate  to  issue  this  statement 
so  that  public  companies  can  consider 
the  petition  and  this  statement  in 
preparing  year-end  and  interim 
financial  reports  and  other  disclosiu«s 
made  after  tbe  issuance  of  this  release. 

While  the  Commission  intends  to 
consider  rulemaking  regarding  the 
topics  addressed  in  this  statement  and 
other  topics  covered  by  MD&A.  the 
purpose  of  this  statement  is  to  suggest 
steps  that  issuers  shoidd  consider  in 
meeting  their  current  disclosure 
obligations  with  respect  to  the  topics 
described.  This  statement  does  not 
create  new  legal  requirements,  nor  does 
it  modify  existing  legal  requirements. 


2 17  cm  229.303. 

3 17  CPR  228.303. 

«Seel7CFR249.220f. 

^  The  accounting  profession  has  made  previous 
petitions  to  improve  MD&A  disclosure.  See,  e.g.. 
Securities  Act  Release  No.  6711  (April  17. 1987), 
Concept  Release  on  Management's  Discussion  and 
Analysis  of  Financial  Condition  and  Results  of 
Operations,  52  FR  1371S:  and  Securities  Act 
Release  No.  683S  (May  18, 1989),  Management's 
Discussion  and  Analysis  of  Financial  Condition  and 
Results  of  Operations;  Certain  Investment  Company 
Disclosures,  54  FR  22427. 


n.  Regulation  S-^  Item  303.  i. 
Management's  Discussion  and  Analysis 
of  Financial  Condition  and  Results  of 
Operations  (MD&A) 

Paragraph  (a)  of  Item  303  of 
Regulation  S-K  identifies  a  basic  and 
overriding  requirement  of  MD&A:  to 
"provide  such  other  information  that 
the  registrant  believes  to  be  necessary  to 
an  imderstanding  of  its  financial 
condition,  changes  in  financial 
condition  and  results  of  operations." 
The  Commission  has  explained  this- 
requirement  on  a  number  of  occasions. 
In  1987,  we  said: 

The  Commission  has  long  recognized 
the  need  for  a  narrative  explanation  of 
the  financial  statements,  because 
numerical  presentations  and  brief 
accompanying  footnotes  alone  may  be 
insufficient  for  an  investor  to  judge  the 
quality  of  earnings  and  the  likelihood 
that  past  performance  is  indicative  of 
future  performance.  MD&A  is  intended 
to  give  the  investor  an  opportunity  to 
look  at  the  company  through  the  eyes  of 
management  by  providing  botb  a  short 
and  long-term  analysis  of  the  business 
of  the  company.^ 

And,  as  we  said  in  1989,  "(tjhe  MD&A 
requirements  are  intended  to  provide  in 
one  section  of  a  filing,  material 
historical  and  prospective  textual 
disclosure  enabling  investors  and  other 
users  to  assess  the  financial  condition 
and  results  of  operations  of  the 
registrant,  with  particular  emphasis  on 
the  registrant's  prospects  for  the 
ftiture."' 

Disclosure  is  mandatory  where  there 
is  a  known  trend  or  uncertainty  that  is 
reasonably  likely  to  have  a  material 
effect  on  the  registrant's  financial 
condition  or  results  of  operations." 
Accordingly,  the  development  of  MD&A 
disclosure  should  begin  with 
management's  identification  and 
evaluation  of  what  information, 
including  the  potential  effects  of  known 
trends,  commitments,  events,  and 
uncertainties,  is  important  to  providing 


eSecurities  Act  Release  No.  6711  (April  17,  1987), 
Concept  Release  oii  Management's  Discussion  and 
Analysis  of  Financial  Condition  and  Results  of 
Operations,  52  FR  13715. 

''Securities  Act  Release  No.  6835  (May  18.  1989), 
Management's  Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations;  Certain 
Investment  Company  Disclosures,  54  FR  22427. 
22438  (footnote  omitted). 

"Securities  Act  Release  No.  6835  (May  18, 1989). 
Management's  Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations;  Certain 
Investment  Company  Disclosures,  54  FR  22427, 
22429  ("Required  disclosure  is  based  on  currently 
known  trends,  events,  and  uncertainties  that  are 
reasonably  expected  to  have  material  effects.  *  *  * 
In  contrast,  optional  forward-looking  disclosure 
involves  anticipating  a  future  trend  or  event  or 
anticipating  a  less  predictable  impact  of  a  known 
event,  trend  or  uncertainty."). 


investors  and  others  an  accurate 
understanding  of  the  company's  current 
and  prospective  financial  position  and 
operating  results.^ 

Investors  have  become  increasingly 
concerned  about  the  sufficiency  of 
disclosure  regarding  liquidity  risk, 
market  price  risks,  and  effects  of  "off- 
balance  sheet"  transaction  structiu«s. 
Also,  many  readers  of  financial 
statements  have  cited  a  lack  of 
transparent  disclosure  about 
transac:tions  with  unconsolidated 
entities  and  other  parties  where  that 
information  appeared  necessary  to 
imderstand  how  significant  aspects  of 
the  business  were  conducted. 

Accordingly,  the  Commission  is 
reminding  companies  of  the 
requirements  of  MD&A  as  they  relate  to 
(1)  liquidity  and  capital  resources, 
including  off-balance  sheet 
arrangements;  (2)  certain  trading 
activities  involving  non-exchange 
traded  contracts  accounted  for  at  fair 
value;  and  (3)  relationships  and 
transactions  on  t«rms  that  would  not  be 
available  from  clearly  independent  third 
parties  on  an  arm's-length  basis.  This 
statement  suggests  steps  that  companies 
should  consider  in  meeting  their 
disclosiu'e  obligations. 

We  also  want  to  remind  registrants 
that  disclosure  must  be  both  useful  and 
imderstandable.  That  is,  management 
should  provide  the  most  relevant 
information  and  provide  it  using 
language  and  formats  that  investors  can 
be  expected  to  understand.  Registrants 
should  be  aware  also  that  investors  will 
often  find  information  relating  to  a 
particular  matter  more  meaningful  if  it 
is  disclosed  in  a  single  location,  rather 
than  presented  in  a  fragmented  manner 
throughout  the  filing. 

A.  Disclosures  Concerning  Liquidity  and 
Capital  Resources,  Including  "Off- 
Balance  Sheet"  Arrangements 

Paragraphs  (a)(1)  and  (a)(2)(ii)  of  Item 
303  of  Regulation  S-K  set  forth  certain 
requirements  for  disclosures  about 
"Liquidity"  and  "Capital  Resources." 

(1)  Liquidity.  Identify  any  known 
trends  or  any  known  demands, 
commitments,  events  or  uncertainties 
that  will  result  in  or  that  are  reasonably 
likely  to  result  in  the  registrant's 
liquidity  increasiiig  or  decreasing  in  any 
material  way. 
•        *        *        •        • 

(2)(ii)  Capital  Resources.  Describe  any 
known  material  trends,  favorable  or 


^  See  Instructions  to  Item  303  ("The  discussion 
and  analysis  shall  focus  specifically  on  material 
events  and  uncertainties  known  to  management  that 
would  cause  reported  financial  information  not  to 
be  necessarily  indicative  of  future  operating  results 
or  of  future  financial  condition."). 
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unfavorable,  in  the  registrant's  capital 
resources.  Indicate  any  expected 
material  changes  in  the  mix  and  relative 
cost  of  such  resources.  The  discussion 
shall  consider  changes  between  equity, 
debt  and  any  off-balance  sheet  financing 
arrangements. 

A  registrant's  liquidity  and  capital 
resoim:es  are  closely  aligned. 
Disclosures  about  each  are  likely  to  be 
affected  by  many  of  the  same  facts  and 
circiunstances.  And  off-balance  sheet 
financing  arrangements  often  are 
integral  to  both.^°  Management  should 
consider  all  of  these  items  together,  as 
well  as  individually,  when  drafting 
disclosures  responsive  to  the  MD&A 
rules. 

1.  Liquidity  Disclosures    | 

MD&A  disclosiues  should  not  be 
overly  general.  For  example,  disclosure 
that  the  registrant  has  sufficient  short- 
term  funding  to  meet  its  liquidity  needs 
for  the  next  year  provides  little  useful 
infriTmafion.  Instead,  registrants  should 
consider  describing  the  sources  of  short- 
term  funding  and  the  circimistances  that 
are  reasonably  likely  to  affect  those 
sources  of  liquidity. 

For  example,  a  registrant  that 
identifies  its  principal  source  of 
liquidity  as  operating  cash  flows  may 
need  also  to  disclose  the  extent  of  the 
risk  that  a  decrease  in  demand  for  the 
company's  products  woiild  reduce  the 
availability  of  funds.  That  risk  might 
arise,  to  fiuther  the  example,  where 
customer  demand  is  reasonably  likely  to 
fluctuate  in  response  to  r^id 
technological  changes.  Similarly,  if 
commercial  paper  is  a  principal  source 
of  liquidity,  the  registrant  shoidd 
consider  the  need  to  disclose  how  this 
facihty  could  be  adversely  affected  by  a 
debt  rating  downgrade  or  deterioration 
in  certain  of  the  company's  financial 
ratios  or  other  measures  of  financial 
performance.  The  discussion  should  be 
limited  to  material  risks,  and,  as  with 
MD&A  generally,  should  be  sufficiently 
detailed  and  tailored  to  the  company's 
individual  circumstances,  rather  than 
"boilerplate." 

If  the  registrant's  liquidity  is 
dependent  on  the  use  of  off-balance 
sheet  financing  arrangements,  such  as 
securitization  of  receivables  or  obtaining 
access  to  assets  through  special  purpose 
entities,  the  registrant  should  consider 
disclosure  of  the  factors  that  are 
reasonably  likely  to  affect  its  ability  to 
continue  using  diose  off-balance  sheet 


financing  arrangements.^*  Registrants 
also  should  make  informative 
disclosures  about  matters  that  could 
affect  the  extent  of  funds  required 
within  management's  short-  and  long- 
term  planning  horizons. 

Registrants  are  reminded  that 
identification  of  circumstances  that 
could  materially  affect  liquidity  is 
necessary  if  they  are  "reasonably  likely" 
to  occur.  This  disclosure  threshold  is 
lower  than  "more  likely  than  not." 
Market  price  changes,  economic 
downturns,  defaults  on  guarantees,  or 
contractions  of  operations  that  have 
material  consequences  for  the 
registrant's  financial  position  or 
operating  results  can  be  reasonably 
likely  to  occur  under  some  conditions. 
Material  effects  on  liquidity  as  a  result 
of  any  reasonably  likely  changes  should 
be  disclosed  pursuant  to  Item  303(a). 

In  1989,  the  Commission  identified 
two  assessments  management  must 
make  where  a  trend,  demand, 
commitment,  event  or  imcertainty  is 
known: 

1.  Is  the  known  trend,  demand, 
commitment,  event  or  uncertainty  likely 
to  come  to  fruition?  If  management 
determines  that  it  is  not  reasonably 
likely  to  occur,  no  disclosure  is 
required. 

2.  If  management  cannot  make  that 
determination,  it  must  evaluate 
objectively  the  consequences  of  the 
known  trend,  demand,  commitment, 
event  or  uncertainty,  on  the  assumption 
that  it  will  come  to  fruition.  Disclosure 
is  then  required  unless  management 
determines  that  a  material  effect  on  the 
registrant's  financial  condition  or  results 
of  operations  is  not  reasonably  likely  to 
occur.  ^2 

The  Commission  further  reminded 
registrants  that  each  final  determination 
resulting  from  the  assessments  made  by 
management  must  be  objectively 
reasonable,  as  viewed  at  the  time  the 
determination  is  made.' 3 

To  identify  trends,  demands, 
commitments,  events  and  uncertainties 
that  reqiiire  disclosure,  management 
should  consider  the  following: 

•  Provisions  in  financial  guarantees 
or  commitments,  debt  or  lease 
agreements  or  other  arrangements  that 


>°  See  Securities  Act  Release  No.  6835  (May  18, 
1989).  Management's  Discussion  and  Analysis  of 
Financial  Condition  and  Results  of  Operations; 
Certain  Investment  Company  Disclosures,  54  FR 
22427,  particularly  Section  ID.C 


i>  "The  scope  of  the  discussion  should  thus 
address  liquidity  in  the  broadest  sense, 
encompassing  internal  as  well  as  external  sources, 
current  conditions  as  well  as  future  commitments 
and  known  trends,  changes  in  circumstances  and 
uncertainties."  [Securities  Act  Release  No.  6349 
(September  28, 1981)]. 

"  Securities  Act  Release  No.  6835  (May  18, 1989), 
Management's  Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations:  Certain 
Investment  Company  Disclosures,  54  FR  22427, 
22430. 


could  trigger  a  requirement  for  an  early 
payment,  additional  collateral  support, 
changes  in  terms,  acceleration  of 
maturity,  or  the  creation  of  an 
additional  financial  obligation,  such  as 
adverse  changes  in  the  registrant's  credit 
rating,  financial  ratios,  earnings,  cash 
flows,  or  stock  price,  or  changes  in  the 
value  of  underlying,  linked  or  indexed 
assets; 

•  Circumstances  that  could  impair 
the  registrant's  ability  to  continue  to 
engage  in  transactions  that  have  been 
inte^al  to  historical  operations  or  are 
financially  or  operationally  essential,  or 
that  could  render  that  activity 
commercially  impracticable,  such  as  the 
inability  to  maintain  a  specified 
investment  grade  credit  rating,  level  of 
earnings,  earnings  per  share,  financial 
ratios,  or  collateral; 

•  Factors  specific  to  the  registrant  and 
its  markets  that  the  registrant  expects  to 
be  given  significant  weight  in  the 
determination  of  the  registrant's  credit 
rating  or  will  otherwise  affect  the 
registrant's  ability  to  raise  short-term 
and  long-term  financing; 

•  Guarantees  of  debt  or  other 
commitments  to  third  parties;  and 

•  Written  options  on  non-financial 
assets  (for  example,  real  estate  puts). 

2.  Off-Balance  Sheet  Arrangements 

Registrants  shoiUd  consider  the  need 
to  provide  disclosures  concerning 
transactions,  arrangements  and  other 
relationships  with  unconsolidated 
entities  or  other  persons  that  are 
reasonably  likely  to  affect  materially 
liquidity  or  the  availability  of  or 
requirements  for  capital  resources. 
Specific  disclosure  may  be  necessary 
regarding  relationships  with 
unconsolidated  entities  that  are 
contractually  limited  to  narrow 
activities  that  facilitate  the  registrant's 
transfer  of  or  access  to  assets.  These 
entities  are  often  referred  to  as 
structured  finance  or  special  purpose 
entities.  These  entities  may  be  in  the 
form  of  corporations,  partnerships  or 
limited  liability  companies,  or  trusts. 

Material  sources  of  liquidity  and 
financing,  including  off-balance  sheet 
arrangements  and  transactions  with 
unconsolidated,  limited  purpose 
entities,  should  be  discussed  pursuant 
to  Item  303(a).i'*  The  extent  of  the 
registrant's  reliance  on  off-balance  sheet 
arrangements  should  be  described  fully 
and  clearly  where  those  entities  provide 
financing,  liquidity,  or  market  or  credit 
risk  support  for  the  registrant;  engage  in 


«  Securities  Act  Release  No.  6835  (May  18, 1989), 
Management's  Discussion  and  Analysis  of  Financial 
Condition  and  Results  of  Operations;  Certain 
Investment  Company  Disclosures,  54  FR  22427,  at 
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leasing,  hedging,  research  and 
development  services  with  the 
registrant;  or  expose  the  registrant  to 
liability  that  is  not  reflected  on  the  face 
of  the  financial  statements.  Where 
contingencies  inherent  in  the 
arrangements  are  reasonably  likely  to 
affect  the  continued  availability  of  a 
material  historical  source  of  liquidity 
and  finance,  registrants  must  disclose 
those  uncertainties  and  their  effects. 

Registrants  should  consider  the  need 
to  include  information  about  the  off-, 
balance  sheet  arrangements  such  as: 
their  business  purposes  and  activities; 
their  economic  substance;  the  key  terms 
and  conditions  of  any  commitments;  the 
initial  and  ongoing  relationships  with 
the  registrant  and  its  affiliates;  and  the 
registrant's  potential  risk  exposures 
resulting  from  its  contractual  or  other 
commitments  involving  the  off-balance 
sheet  arrangements. 

For  example,  a  registrant  may  be 
economically  or  legally  required  or 
reasonably  likely  to  fund  losses  of  an 
unconsolidated,  limited  purpose  entity, 
provide  it  with  additional  fimding,  issue 
securities  pursuant  to  a  call  option  held 
by  that  entity,  purchase  the  entity's 
capital  stock  or  assets,  or  the  registrant 
otherwise  may  be  financially  affected  by 
the  performance  or  non-performance  of 
an  entity  or  counterparty  to  a 
transaction  or  arrangement.  In  those 
circumstances,  the  registrant  may  need 
to  include  information  about  the 
arrangements  and  exposures  resulting 
bom  contractual  or  other  commitments 
to  provide  investors  with  a  clear 
imderstanding  of  the  registrant's 
business  activities,  financial 
arrangements,  and  financial  statements. 
Other  disclosures  that  registrants  should 
consider  to  explain  the  effects  and  risks 
of  off-balance  sheet  arrangements 
include: 


•  Total  amount  of  assets  and 
obligations  of  the  off-balance  sheet 
entity,  with  a  description  of  the  nature 
of  its  assets  and  obligations,  and 
identification  of  the  class  and  amount  of 
any  debt  or  equity  securities  issued  by 
the  registrant; 

•  "The  effects  of  the  entity's 
termination  if  it  has  a  finite  life  or  it  is 
reasonably  likely  that  the  registrant's 
arrangements  with  the  entity  may  be 
discontinued  in  the  foreseeable  future; 

•  Amounts  receivable  or  payable,  and 
revenues,  expenses  and  cash  flows 
resulting  from  the  arrangements; 

•  Extended  payment  terms  of 
receivables,  loans,  and  debt  securities 
resulting  from  the  arrangements,  and 
any  uncertainties  as  to  realization, 
including  repajmient  that  is  contingent 
upon  the  future  operations  or 
performance  of  any  party; 

•  The  amoimts  and  key  terms  and 
conditions  of  purchase  and  sale 
agreements  between  the  registrant  and 
the  coimterparties  in  any  such 
arrangements;  and 

•  Tne  amoimts  of  any  guarantees, 
lines  of  credit,  standby  letters  of  credit 
or  commitments  or  take  or  pay 
contracts,  throughput  contracts  or  other 
similar  tjrpes  of  arrangements,  including 
tolling,  capacity,  or  leasing 
arrangements,  that  could  require  the 
registrant  to  provide  funding  of  any 
obligations  under  the  arrangements, 
including  guarantees  of  repayment  of 
obligors  of  parties  to  the  arrangements, 
make  whole  agreements,  or  value 
guarantees. 

Although  disclosure  regarding  similar 
arrangements  can  be  aggregated, 
important  distinctions  in  terms  and 
effects  should  not  be  lost  in  that 
process.  The  relative  significance  to  the 
registrant's  financial  position  and 
results  of  the  arrangements  with 
imconsolidated,  non-independent. 


limited  purpose  entities  should  be  clear 
from  the  disclosures  to  the  extent 
material.  While  legal  opinions  regarding 
"true  sale"  issues  or  other  issues 
relating  to  whether  a  registrant  has 
contingent,  residual  or  other  liability 
can  play  an  important  role  in 
transactions  involving  such  entities, 
they  do  not  obviate  the  need  for  the 
registrant  to  consider  whether 
disclosure  is  required.  In  addition, 
disclosure  of  these  matters  should  be 
clear  and  individually  tailored  to 
describe  the  risks  to  the  registrant,  and 
should  not  consist  merely  of  recitation 
of  the  transactions'  legal  terms  or  the 
relationships  between  the  parties  or 
similar  boilerplate. 

3.  Disclosures  About  Contractual 
Obligations  and  Commercial 
(Ik)mmitments 

Accoimting  standards  '^  require 
disclosure  concerning  a  registrant's 
obligations  and  commitments  to  make 
future  payments  tmder  contracts,  such 
as  debt  and  lease  agreements,  and  under 
contingent  commitments,  such  as  debt 
guarantees.  Disclosures  responsive  to 
these  requirements  usually  are  located 
in  various  parts  of  a  registrant's  filings. 
We  believe  investors  would  find  it 
beneficial  if  aggregated  information 
about  contractual  obligations  and 
commercial  commitments  '^  were 
provided  in  a  single  location  so  that  a 
total  picture  of  obligations  would  be 
readily  available.  One  aid  to  presenting 
the  total  picture  of  a  registrant's 
liquidity  and  capital  resources  and  the 
integral  role  of  on-  and  off-balance  sheet 
arrangements  may  be  schedules  of 
contractual  obligations  and  commercial 
commitments  as  of  the  latest  balance 
sheet  date.  Examples  that  could  be 
adapted  to  the  registrant's  particular 
facts  are  presented  below. 


Contractual  ot>ligations 


Long-Temi  Debt 
Capital  Lease  Ot)ligations 
Operating  Leases 
Unconditional  Purchase  CXjIigations 
Other  Long-Temi  Obligations 
Total  0>ntractual  Cash  Obligations 


Payments  due  by  period 


Total 


Less  than  1 
year 


1-3  years 


4-5  years 


After  5  years 


The  preceding  table  could  be  accompanied  by  footnotes  to  describe  provisions  that  create,  increase  or  accelerate 
liabilities,  or  other  pertinent  data. 


"  See,  e.g..  Statement  of  Financial  Accounting 
Standards  Nos.  5,  Accounting  for  Contingencies,  13, 
Accounting  for  Leases,  47,  Disclosure  of  Long-Term 


Obligations,  and  129,  Disclosure  of  Information 
about  Capital  Structure. ' ' 

<B  Commercial  commitments  are  intended  to 
include  lines  of  credit,  guarantees,  and  other 


potential  cash  outflows  resulting  from  a  contingent 
event  that  requires  r^istranl  performance  pursuant 
to  a  funding  commitment. 
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Total  amounts 
committed 

Amount  of  commitment  expiration  per  period 

Other  commercial  commitments 

Less  than  1 
year 

1-3  years 

4-5  years 

Over  5  years 

Lines  of  Credit 

Standby  Letters  of  Credit 

Guarantees 

Standtiy  Repurchase  Ot)ligatio<is 

Other  Commercial  Commitments 

Total  Commercial  Commitments 

B.  Disclosures  About  Certain  Trading 
Activities  That  Include  Non-Exchange 
Traded  Contmcts  Accounted  for  at  Fair 
Value 

The  Commission  is  concerned  that 
there  may  be  a  lack  of  transparency  and 
clarity  with  respect  to  the  disclosure  of 
trading  activities  involving  commodity 
contracts  that  are  accoimted  for  at  fair 
value  but  for  which  a  lack  of  market 
price  quotations  necessitates  the  use  of 
fair  value  estimation  techniques.  These 
contracts  may  be  indexed  to  measures  of 
weather,  commodities  prices,  or  quoted 
prices  of  service  capacity,  such  as 
energy  storage  and  bandwidth  capacity 
contracts.  Companies  engaged  to  a 
material  extent  in  trading  activities  '^ 
involving  these  contracts  should 
consider  providing  disclosures  in 
MD&A  that  supplement  those  required 
in  the  financial  statements  by  applicable 
accounting  standards.  Investor 
understanding  and  financial  reporting 
transparency  may  depend  on  additional 
statistical  and  other  information  about 
these  business  activities  and 
transactions.  That  information  should 
include  any  contracts  that  are 
derivatives  involving  the  same 
commodities  that  are  part  of  those 
trading  activities  (for  example,  energy 
derivatives  that  are  part  of  energy 
trading  activities '"). 


The  Commission  reminds  registrants 
that  accounting  standards  require 
disclosures  in  financial  statements  of 
material  energy  trading  and  risk 
management  activities.  ^^  Discussion  in 
MD&A  of  material  trends  and 
tucertainties  arising  from  those 
activities  is  also  required.  Information 
about  these  trading  activities,  contracts 
and  modeling  methodologies, 
assumptions,  variables  and  inputs, 
along  with  explanations  of  the  different 
outcomes  reasonably  likely  imder 
different  circumstances  or  measiuement 
methods,  should  be  considered  for 
inclusion  in  management's  discussion 
of  how  the  activities  affect  reported 
results  for  the  latest  annual  period  and 
subsequent  interim  period  and  how 
financial  position  is  affected  as  of  the 
latest  balance  sheet  date.  The 
Commission  recently  issued  cautionary 
advice  encouraging  companies  to 
include  in  their  MD&A  fiill 
explanations,  in  plain  English,  of  their 
"critical  accounting  policies,"  the 
judgments  and  imcertainties  affecting 
the  application  of  those  policies,  and 
the  likelihood  that  materially  different 
amounts  would  be  reported  under 
different  conditions  or  using  different 
assumptions.^" 

Consistent  with  that  advice, 
registrants  should  consider  the  need  to 


furnish  information,  quantified  to  the 
extent  practicable,  that  does  the 
following: 

•  Disaggregates  realized  and 
unrealized  changes  in  fair  value; 

•  Identifies  changes  in  fair  value 
attributable  to  changes  in  valuation 
techniques; 

•  Disaggregates  estimated  fair  values 
at  the  latest  balance  sheet  date  based  on 
whether  fair  values  are  determined 
directly  from  quoted  market  prices  or 
are  estimated;  and 

•  Indicates  the  maturities  of  contracts 
at  the  latest  balance  sheet  date  {e.g., 
within  one  year,  within  years  one 
through  three,  within  years  four  and 
five,  and  after  five  years). 

An  example  of  this  disclosvire  in  the 
form  of  a  schedule  is  provided  below. 

Fair  value  of  contracts  outstanding  at 

the  beginning  of  the  period — ^xxxxxx 
Contracts  realized  or  otherwise  settled 

during  the  period — xxxxxx 
Fair  value  of  new  contracts  when 

entered  into  during  the  period — 

xxxxxx 
changes  in  fair  values  attributable  to 

changes  in  valuation  techniques  and 

assiunptions — ^xxxxxx 
Other  changes  in  fair  values — ^xxxxxx 
Fair  value  of  contracts  outstanding  at 

the  end  of  the  period — ^xxxxxx 


Fair  value  of  contracts  at  period-end 

Source  of  fair  value 

Maturity  less 
than  1  year 

Maturity  1-3 
years 

Maturity  4-5 
years 

Maturity  in  ex- 
cess of  5 
years 

Total  fair  value 

Prices  actively  quoted. 

Prices  provided  by  other  external  sources. 

Prices  based  on  models  and  other  valuation  methods. 

>' Companies  that  may  find  the  suggested 
disclosures  particularly  valuable  are  those  engaged 
to  a  material  extent  in  (a)  energy  trading  activities 
as  defined  in  Emerging  Issues  Task  Force  Issue  96- 
10  (KI'l'K  98-10).  Accounting  for  Contracts  Involved 
in  Energy  Trading  and  Risk  Management  Activities, 
(b)  weather  trading  activities  as  defined  in  Emerging 
Issues  Task  Force  Issue  No.  99-2,  Accounting  for 
Weather  Derivatives,  or  (c)  non-exchange  traded 
commodity  trading  contracts  that  are  marked  to  fiur 


value  through  earnings  and  are  part  of  analogous 
trading  activities  (for  example,  nonderivative 
trading  contracts  on  pulp,  bandwidth,  newsprint, 
and  so  on). 

1*  Emerging  Issues  Task  Force  No.  9a-10 
(September  23, 1999)  identifies  factors  that 
distinguish  energy  trading  activities  from  other 
activities  that  involve  the  purchase  or  sale  of 
energy. 


IB  Emerging  Issues  Task  Force  Issue  9&-10 
(September  23, 1999),  Accounting  for  Contmcts 
Involved  in  Energy  Trading  and  Risk  Management 
Activities. 

20  Financial  Reporting  Release  No.  60,  Cautionary 
Advice  Regarding  Disclosure  About  Critical 
Accountiiig  Policies  (December  12.  2001)  66  FR 
65013. 
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.In  addition,  issuers  should  consider 
the  need  to  disclose  the  fair  value  of  net 
claims  against  counterparties  that  are 
reported  as  assets  at  the  most  recent 
bdance  sheet  date,  based  on  the  credit 
quality  of  the  contract  counterparty 
(e.g.,  investment  grade;  noninvestment 
grade;  and  no  external  ratings). 

Registrants  should  also  consider  their 
disclosure  obligations  regarding  risk 
management  in  connection  with  the 
trading  activities  discussed  above. 
Registrants  should  consider  whether 
they  should  provide  fuller  disclosure 
regarding  the  management  of  risks 
related  to,  for  example,  changes  in 
credit  quality  or  m^et  fluctuations  of 
underlying,  linked  or  indexed  assets  or 
liabilities,  especially  where  such  assets 
are  illiquid  or  susceptible  to  material 
uncertainties  in  valuation. 

C.  Disclosures  About  Effects  of 
Tmnsactions  With  Related  and  Certain 
Other  Parties 

Statement  of  Financial  Accounting 
Standards  No.  57  (FAS  57),  Related 
Party  Disclosures,  sets  forth  the 
requirements  under  GAAP  concerning 
transactions  with  related  parties. ^^  As 
noted  in  that  standard,  "[t]ransactions 
involving  related  parties  cannot  be 
presumed  to  be  carried  out  on  an  arm's 
length  basis,  as  the  requisite  conditions 
of  competitive,  free-market  dealings 
may  not  exist."  22  Accordingly,  where 
related  party  transactions  are  material, 
MD&A  should  include  discussion  of 
those  transactions  to  the  extent 
necessary  for  an  imderstanding  of  the 
company's  current  and  prospective 
financial  position  and  operating  results. 
In  addition.  Item  404  of  Regulation  S- 
K  and  Item  404  of  Regulation  S-B 
require  disclosure  of  certain 
relationships  and  transactions  with 
related  parties.^^ 


2>  Statement  of  Financial  Accounting  Standard 
No.  57,  Related  Party  Disclosures  (March  1982).  See 
also  17  CFR  210.4-O8(k)(l),  which  states,  "Related 
party  transactions  should  be  identified  and  the 
amounts  stated  on  the  face  of  the  balance  sheet, 
income  statement,  or  statement  of  cash  flows." 

2^  Id.,  paragraph  3. 

23 17  CFR  229.404  and  17  CFR  228.404.  which 
require,  with  certain  exceptions,  disclosure  of 
transactions  or  series  of  transactions  in  which  the 
company  was,  or  is  to  be,  a  party,  the  amount 
involved  exceeds  $60,000,  and  a  director,  executive 
officer,  nominee  for  election  as  director,  security 
holder  of  more  than  five  percent  of  any  class  of  the 
company's  voting  securities,  or  any  member  of  the 
immediate  family  of  any  of  such  persons,  had  or 
will  have  a  direct  or  indirect  material  interest. 
Required  disclosures  include  the  name  of  the 
person  and  the  person's  relationship  with  the 
registrant,  the  nature  of  the  person's  interest,  the 
amount  of  the  transaction(s),  and,  where 
practicable,  the  amount  of  the  person's  interest  in 
the  transaction(s).  In  addition,  section  lOA  of  the 
Securities  Exchange  Act  of  1934, 15  U.S.C.  78j-l. 
requires  that  each  audit  of  financial  statements 


Registrants  should  consider  whether 
investors  would  better  understand 
financial  statements  in  many 
circimistances  if  MD&A  included 
descriptions  of  all  material  transactions 
involving  related  persons  or  entities, 
with  clear  discussion  of  arrangements 
that  may  involve  transaction  terms  or 
other  aspects  that  differ  from  those 
which  would  likely  be  negotiated  with 
clearly  independent  parties. ^^ 
Registrants  should  consider  describing 
the  elements  of  the  transactions  that  are 
necessary  for  an  understanding  of  the 
transactions'  business  purpose  and 
economic  substance,  their  effects  on  the 
financial  statements,  and  the  special 
risks  or  contingencies  arising  frt)m  these 
transactions.  Discussion  of  the  following 
may  be  necessary: 

•  The  business  purpose  of  the 
arrangement; 

•  Identification  of  the  related  parties 
transacting  business  with  the  registrant; 

•  How  transaction  prices  were 
determined  by  the  parties; 

•  If  disclosures  represent  that 
transactions  have  been  evaluated  for 
fairness,  a  description  of  how  the 
evaluation  was  made;  and 

•  Any  ongoing  contractual  or  other 
commitments  as  a  result  of  the 
arrangement. , 

Registrants  should  also  consider  the 
need  for  disclosure  about  parties  that 
fall  outside  the  definition  of  "related 
parties,"  but  with  whom  the  registrant 
or  its  related  parties  have  a  relationship 
that  enables  the  parties  to  negotiate 
terms  of  material  transactions  that  may 
not  be  available  from  other,  more  clearly 
independent,  parties  on  an  arm's-length 
basis.  For  example,  an  entity  may  be 
established  and  operate  by  individuals 
that  were  former  senior  management  of, 
or  have  some  other  current  or  former 
relationship  with,  a  registrant,  The 
purpose  of  the  entity  may  be  to  own 
assets  used  by  the  registrant  or  provide 
financing  or  services  to  the  registrant. 
Although  former  management  or 
persons  with  other  relationships  may 
not  meet  the  definition  of  a  related  party 


pursuant  to  that  Act  include  procedures  designed 
to  identify  related  party  transactions  that  are 
material  to  the  financial  statements  or  that  require 
disclosure.  Statement  on  Auditing  Standards  No. 
45,  Related  Parties,  published  by  the  Auditing 
Standards  Board  and  effective  for  periods  ended 
after  September  30. 1983.  provides  guidance  on 
auditing  related  party  transactions. 

^*  Audit  committees  may  wish  to  include  a 
review  of  such  relationships  and  transactions  in 
their  discussions  with  management  and  auditors, 
including  a  review  of  their  terms  and  internal 
corporate  and  Board  actions  involving  the 
transactions,  prior  to  their  recommendation  that  the 
financial  statements  be  included  in  the  company's 
Form  10-K.  See  generally.  Regulation  S-K  Item  306, 
17  CFR  229.306,  and  Regulation  S-B  Item  306, 17 
CFR  228.306. 


pursuant  to  FAS  57,  the  former 
management  positions  may  result  in 
negotiation  of  terms  that  are  more  or 
less  favorable  than  those  available  on  an 
arm's-length  basis  from  clearly 
independent  third  parties  that  are 
material  to  the  registrant's  financial 
position  or  results  of  operations.  In 
some  cases,  investors  may  be  unable  to 
understand  the  registrant's  reported 
results  of  operations  without  a  clear 
explanation  of  these  arrangements  and 
relationships. 

Dated:  January  22,  2002. 

By  the  Commission. 
Margaret  H.  McFariand, 
Deputy  Secretary. 
[FR  Doc.  02-1899  Filed  1-24-02:  8:45  am) 

BILLING  CODE  tOKMII-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Tel-One,  Inc.,  Hie  No.  500-1 ;  Order  of 
Suspension  of  Trading 

lanuary  23,  2002. 

It  appears  to  the  Securities  and 
Exchange  Commission  that  there  is  a 
lack  of  current  and  accurate  information 
concerning  the  securities  of  Tel-One, 
Inc.  {"Tel-One"),  because  of  questions 
regarding  the  accuracy  of  assertions  by 
Tel-One,  and  by  others,  in  documents 
sent  to  and  statements  made  to  market 
makers  of  the  stock  of  Tel-One,  other 
broker-dealers,  and  investors 
concerning,  among  other  things:  (1)  The 
company's  claims  about  its  prospects  in 
the  video  teleconferencing  industry;  (2) 
the  future  price  of  Tel-One's  stock;  and 
(3)  the  involvement  of  persons  in 
control  of  the  operations  and 
management  of  the  company  in  efforts 
to  tout,  and  inflate  artificially  the  price 
of,  Tel-One's  stock. 

The  Commission  is  of  the  opinion  that 
the  public  interest  and  the  protection  of 
investors  require  a  suspension  of  trading 
in  the  securities  of  the  above-lifted 
company. 

Therefore,  it  is  ordered,  pursuant  to 
section  12(k)  of  the  Securities  Exchange 
Act  of  1934,  that  trading  in  the  above- 
listed  company  is  suspended  for  the 
period  from  9:30  a.m.  EST,  January  23, 
2002,  through  11:59  p.m.  EST,  on 
February  5,  2002. 

By  the  Commission. 
|ill  M.  Peterson, 

Assistant  Secretary. 

[FR  Doc.  02-1986  Filed  1-23-02;  12:50  pm] 
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SECURITIES  AND  EXCHANGE 
COMMISSION  I 

[RtiMM  No.  34-45312;  File  No.  SR-Amex- 
2001^12] 

S«tf-Regulaftory  Organizations;  Order 
Granting  Acceieratad  Approval  To 
Proposed  Rule  Changs  ty  American 
Stock  Exdiangs  LLC  To  Increase 
Position  And  Exercise  Limits  For 
Nasdacf-100  Indsx  Tracking  Stock 
Opttons 

January  18,  2002.  ! 

1.  Introductioii 

On  June  27,  2001,  the  American  Stock 
Exchange  LLC  (the  "Amex"  or 
"Exchnge")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934.1  and  Rule  19b-4  thereunder.^  a 
proposed  rule  change  relating  to 
position  and  exercise  limits  for  the 
Nasdaq-100  hidex  Trading  Stock 
("QQQ")  options.  On  December  26. 
2001,  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  change. 

The  proposed  rule  change,  as 
amended,  was  published  for  comment 
in  the  Federal  Register  on  January  10, 
2002.3  To  date,  no  comment  letters  have 
been  received.  This  order  approves  the 
proposal,  as  amended,  on  an  accelerated 
basis. 

n.  Description  of  Proposal 

The  Exchange  is  proposing  to  increase 
position  and  exercise  limits  for  QQQ  . 
options  from  75,000  contracts  to 
300.000  contracts  on  the  same  side  of 
the  market.  The  Exchange  will  continue 
to  require  that  member  organizations 
report  all  QQQ  options  positions 
exceeding  200  contracts  pursuant  to 
Exchange  Ride  906.  Moreover,  for 
accoimts  holding  positions  in  excess  of 
10,000  contracts  on  the  same  side  of  the 
market,  the  Exchange  will  also  continue 
to  require  information  concerning  the 
extent  to  which  such  positions  are 
hedged.  Finally,  the  Exchange  will  add 
a  commentary  to  reiterate  its  authority 
under  paragraph  (d)(2)(K)  of  Rule  462  to 
impose  a  higher  margin  requirement 
upon  a  member  or  member  organization 
when  the  Exchange  determines  that  a 
higher  requirement  is  warranted. 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 


Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act-*  in  tiiat  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  bee  and 
open  market  and  a  national  market 
system. 

Position  and  exercise  limits  serve  as 
a  regulatory  tool  designed  to  address 
potential  manipulative  schemes  and 
adverse  market  impact  surrounding  the. 
use  of  options.  In  the  past,  the 
Commission  has  stated  that: 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges  have 
had  rules  imposing  limits  on  the  aggregate 
number  of  options  contracts  that  a  member 
or  customer  could  hold  or  exercise.  These 
rules  are  intended  to  prevent  the 
establishment  of  options  positions  that  can 
be  used  or  might  create  incentives  to 
manipulate  or  disrupt  the  underlying  market 
so  as  to  benefit  the  options  position.  In 
particular,  position  and  exercise  limits  are 
designed  to  minimize  the  potential  for  mini- 
manipulations  and  for  comers  or  squeezes  of 
the  underlying  market.  In  addition,  such 
limits  serve  to  reduce  the  possibility  for 
disruption  of  the  options  market  itself, 
especially  in  liquid  options  classes.^ 

In  general,  the  Commission  has  taken 
a  gradual,  evolutionary  approach  toward 
expansion  of  position  and  exercise 
limits.  The  Conmiission  has  been 
careful  to  balance  two  competing 
concerns  when  considering  the 
appropriate  level  at  which  to  set 
position  and  exercise  limits.  The 
Commission  has  recognized  that  the 
limits  must  be  sufficient  to  prevent 
investors  irom  disrupting  the  market  in 
the  component  securities  comprising 
the  indexes.  At  the  same  time,  the 
Conmiission  has  determined  that  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discoivage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market.^ 

The  Conmiission  has  carefully 
considered  the  Amex's  proposal  to 
increase  position  and  exercise  limits  for 


>  15  U.S.C  788(bHl)- 
» 17  CFR  240.19b-*. 

3  See  Securities  Exchange  Act  Release  No.  45236 
(January  4.  2002).  67  FR  1378. 


*  15  U.S.C.  78f(b)(5).  In  approving  this  rule 
change,  the  Commission  notes  that  it  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  Id.  at  78c(f). 

^  See  Securities  Exchange  Act  Release  No.  39489 
(Decemlwr  24, 1997),  63  FR  276  (January  S,  1998). 

Old. 


QQQ  options.  At  the  outset,  the 
Commission  notes  that  it  still  believes 
the  fundamental  purpose  of  position 
and  ex6rcise  limits  are  being  served  by 
their  existence.  However,  given  the 
surveillance  capabilities  of  the 
Exchange,  and  the  depth  and  liquidity 
in  both  the  QQQ  options  and  the 
underlying  cash  market  in  QQQs.  the 
Commission  believes  it  is  permissible  to 
significantiy  raise  position  limits  for 
QCJQ  options  without  risk  of  disruption 
to  options  or  imderlying  cash  markets. 
Specifically,  the  Commission  believes 
that  it  is  appropriate  to  increase  position 
and  exercise  limits  fi-om  75,000 
contracts  to  300.000  contracts  for  QQQ 
options  for  several  reasons. 

First,  the  Commission  believes  that 
the  structure  of  the  QQQ  options  and 
the  considerable  depth  and  liquidity  of 
both  the  imderlying  cash  and  options 
market  for  QQQ  options  lessens  the 
opportunity  for  manipulation  of  this 
product  and  disruption  in  the 
underlying  market  that  a  lower  position 
limit  may  protect  against.  In  this  regard, 
the  Amex  notes  that  the  average  daily 
trading  volumes  for  the  QQQs  and  QQQ 
options  from  January  1,  2001  to 
November  30,  2001  were  71.21  million 
shares  and  148,181  contracts, 
respectively.  The  Amex  also  notes  that 
the  QQQ  option  is  the  most  actively- 
traded  option  in  the  U.S.  markets,  and 
the  underlying  QQQ  is  the  most 
actively-traded  equity  security  in  the 
U.S.  markets.'^  These  factors  provide 
support  for  higher  limits  for  the  QQQ 
options  and  differentiate  them  from 
other  equity  options. 

Second,  the  Commission  notes  that 
current  margin  and  risk-based  haircut 
methodologies  serve  to  limit  the  size  of 
positions  maintained  by  any  one 
account  by  increasing  the  margin  and/ 


'  The  Amex  has  noted  that  the  QQQ  is  designed 
to  closely  track  the  performance  of  the  Nasdaq-100 
Index.  According  to  the  Amex,  as  of  November  30, 
2001,  the  market  capitalization  of  the  securities 
underlying  the  Nasdaq-100  Index  was  $1,875 
trillion.  In  its  filing,  the  Amex  stated  that  the 
Commission  should  apply  an  analysis  similar  to 
what  was  used  in  connection  with  broad-based 
index  options.  The  Commission  notes  that  the 
elimination  of  position  and  exercise  limits  for 
certain  broad-based  index  options  was  based  on 
many  factors  including  the  enormous 
capitalization's  of  the  indexes.  For  example,  the 
market  capitalization  of  the  SPX,  OEX  and  D)X  as 
of  October  2001  was  $9.81  trillion,  $5.7  trillion  and 
$3.23  trillion,  respectively.  See  Securities  Exchange 
Act  Release  No.  44994  (October  26,  2001).  66  FR 
55722  (November  2,  2001)  (permanently  approving 
the  pilot  to  eliminate  position  and  exercise  limits 
for  OEX,  SPX  and  DJX  Index  options).  In  contrast, 
the  market  capitalization  of  the  NASDAQ  100  as  of 
November  2001  was  1.875  trillion.  The  Commission 
further  notes  that  options  on  QQQs  physically  ^ttle 
in  the  underlying  QQC]s,  which  had  net  assets  of 
$23.96  billion  as  of  November  30,  2001.  In  contrast, 
index  options  are  cash  settled  based  on  the 
underlying  value  of  the  index. 
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or  capital  that  a  member  must  maintain 
for  a  large  position  held  by  itself  or  by 
its  customer.  Further,  the  Amex.  under 
its  rules,  may  impose  additional  margin 
on  options  positions  if  it  determines 
that  this  is  warranted.  The  Commission 
believes  that  these  financial 
requirements  are  sufficient  to  address 
concerns  that  a  member  or  its  customer 
may  try  to  maintain  an  inordinately 
large  unhedged  position  in  QQQ  options 
and  will  help  to  reduce  risks  if  such  a 
position  is  established. 

Finally,  the  Commission  believes  that 
the  reporting  requirements  imposed  by 
the  Exchange  will  help  protect  against 
potential  manipulation.  Under  Amex 
Rule  906(b),  each  member  or  member 
organization  that  maintains  a  position 
on  the  same  side  of  the  market  in  excess 
of  10.000  contracts  in  the  QQQ  option; 
for  its  own  account  or  for  the  account 
of  a  customer  is  required  to  report 
certain  information.  The  Exchange  also 
requires  members  to  report  subsequent 
incremental  increases  in  positions,  thus 
assuring  that  positions  are  regularly 
monitored  by  the  Exchange.  In 
particular,  information  that  must  be 
reported  includes,  among  other  things, 
whether  or  not  the  options  position  is 
hedged,  and  if  so,  a  description  of  the 
hedge.  This  information  shoidd  help 
Amex  to  monitor  accounts  and 
determine  whether  it  is  necessary  to 
impose  additional  margin  for  tmder- 
hedged  position,  as  provided  under  its 
rules.  In  this  regard,  the  Commission 
believes  the  Amex's  adoption  of 
Commentary  .11  imder  Amex  Rule  906 
is  appropriate  and  will  reiterate  its 
authority  under  Amex  Rule  462  to 
require  additional  margin  for  imder- 
hedged  positions. 

In  summary,  the  financial  and 
reporting  requirements  noted  above 
should  allow  the  Exchange  to  detect  and 
deter  trading  abuses  arising  from  the 
increased  position  and  exercise  limits, 
and  will  also  allow  the  Exchange  to 
monitor  large  positions  in  order  to 
identify  instances  of  potential  risk  and 
to  assess  additional  margin  and/or 
capital  charges,  if  deemed  necessary. 
These  requirements,  coupled  with  the 
special  trading  characteristics  of  the 
QQQ  options  and  the  imderl5ang  QQQ 
noted  above,  warrant  approval  of  the 
Exchange's  proposal." 

The  Commission  finds  good.cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 


of  publication  of  the  notice  of  filing 
thereof  in  the  Federal  Register.  The 
Commission  notes  that  under  the 
current  Amex  ndes,  the  position  and 
exercise  limits  applicable  to  QQQ 
options  is  75,000  contracts.  However, 
due  to  a  50%  reduction  in  the  value  of 
the  underlying  QQQ  on  March  20.  2000, 
the  limit  was  adjusted  to  150,000 
contracts.  The  position  and  exercise 
limits  are  scheduled  to  revert  back  to 
75,000  contracts  after  the  January 
options  expiration  occurring  on  January 
18.  2002.  The  Exchange  has  represented 
to  the  Commission  that  limits  of  75.000 
contracts  for  the  QQQ  options  coidd 
substantially  reduce  depth  and  liquidity 
in  the  QQQ  market.  The  Exchange  has 
further  represented  that  increasing 
position  and  exercise  limits  from  75,000 
contracts  to  300.000  contracts  for  QQQ 
options  will  provide  greater  flexibility 
for  market  participants  attempting  to 
hedge  their  market  risks.  The 
Commission,  therefore,  believes  for  the 
reasons  noted  above  that  it  is 
appropriate  to  approve  this  proposed 
rule  change  increasing  the  position  and 
exercise  limit  to  300.000  contracts  on 
January  18.  2002.  Accordingly,  the 
Commission  finds  that  there  is  good 
cause,  consistent  with  Section  6(b)(5)  of 
the  Act,^  to  approve  the  proposal  on  an 
accelerated  basis. 

rv.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act.'o  that  the 
proposed  nde  change  (SR-AMEX- 
2001-42).  as  amended,  is  hereby 
approved  on  an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 
f .  Lynn  Taylor, 
Assistant  Secretary. 
[FR  Doc.  02-1903  Filed  1-24-02;  8:45  am] 
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■Of  course,  the  Commission  expects  that  Amex 
will  take  prompt  action,  including  timely 
communication  with  the  Commission  and  other 
marketplace  self-regulatory  organizations 
responsible  for  oversight  of  trading  in  the 
underlying  QQQ  should  any  unanticipated  adverse 
market  effects  develop  due  to  the  increased  limits. 


» 15  U.S.C.  78j[b)(5). 

'015  U.S.C.  78s(b)(2). 

"  17  CFR  200.30-3(a)(12). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-45305;Hle  No.  SR-Amex- 
2001-106] 

Self  Regulatory  Organizationa;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  a  Propoaad 
Rule  Change  by  the  American  Stock 
Exctiange  LLC  Relating  to  the  Listing 
and  Trading  of  Biotech-Pharmaceutical 
Notes 

January  17,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
20,  2001,  the  American  Stock  Exchange   . 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I  and  II  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  is  approving  the  proposal 
on  an  accelerated  basis. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  list  and  trade 
notes,  the  return  on  which  is  based 
upon  the  Biotech-Pharmaceutical  Index. 
The  Biotech-Pharmaceutical  Index  is 
based  upon  the  blended  performance  of 
the  Amex  Biotechnology  index  (the 
"Biotech  Index")  and  the  Amex 
Pharmaceutical  Index  (the 
"Pharmaceutical  Index")  (each,  an 
"Underlying  Index"  and  together,  the 
"Underlying  Indices"),  discussed  more 
fully  below.  Initially,  the  Underlying 
Indices  will  each  have  a  weighting  of 
50%  of  the  Biotech-Pharmaceutical 
Index,  and  the  Biotech-Pharmaceutical 
Index  will  be  rebalanced  annually  to 
reset  the  weighting  of  the  Underlying 
Indices  to  50%  each. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  m  below.  The  Amex  has 
prepared  summaries,  set  forth  in 


>  15  U.S.C.  78s(b)(l). 
»17CFR240.19b-4. 
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sections  A,  B.  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Under  Section  107A  of  the  Amex 
Company  Guide  ("Company  Guide"), 
the  Exchange  may  approve  for  listing 
and  trading  securities  which  cannot  be 
readily  categorized  under  the  listing 
criteria  for  common  and  preferred 
stocks,  bonds,  debentiuvs,  or  warrants.^ 
The  Amex  proposes  to  list  for  trading 
under  Section  107A  of  the  Company 
Guide  notes  based  on  the  Biotedi- 
Pharmaceutical  Index  (the  "Notes"). 
The  Biotech-Pharmaceutical  Index  will 
be  determined,  calculated,  and 
maintained  solely  by  the  Amex.^ 

The  Notes  will  conform  to  the  initial 
listing  guidelines  under  Section  107  ^ 
and  continued  listing  guidelines  under 
Sections  1001-1003  «  of  the  Company 
Guide.  The  Notes  are  senior  non- 
convertible  debt  securities  of  Merrill 
Lynch  &  Co.,  Inc.  ("Merrill  Lynch")  that 
provide  for  single  payment  at  maturity. 
The  Notes  will  have  a  term  of  not  less 
than  one  nor  more  than  ten  years  and 
will  entitle  the  owner  at  maturity  to 


^  See  Securities  Exchange  Act  Release  No.  27753 
(Maich  1. 1990).  55  FR  8626  (March  8.  1990)  (order 
approving  File  No.  SR-Aniex-89-29). 

*  Subject  to  the  criteria  described  in  the 
prospectus  supplement  regarding  the  construction 
of  the  Biotech-Pharmaceutical  Index,  the  Exchange 
has  sole  discretion  regarding  changes  to  the 
Biotech-Pharmaceutical  Index. 

3  The  initial  listing  standards  for  Industrial  15 
Notes  require:  (1)  A  minimum  public  distribution 
of  one  million  units;  (2)  a  minimum  of  400 
shareholders;  (3)  a  market  value  of  at  least  $4 
million;  and  (4)  a  term  of  at  least  one  year.  In 
addition,  the  listing  guidelines  provide  that  the 
issuer  have  assets  in  excess  of  $100  million, 
stockholder's  equity  of  at  least  SIO  million,  and  pre- 
tax income  of  at  least  5750,000  in  the  last  fiscal  year 
or  in  two  of  the  three  prior  fiscal  years.  In  the  case 
of  an  issuer  which  is  unable  to  satisfy  the  earning 
criteria  stated  in  Section  101  of  the  Company 
Guide,  the  Exchange  will  require  the  issuer  to  have 
the  following:  (1)  Assets  in  excess  of  $200  million 
and  stockholders'  equity  of  at  least  SIO  million;  or 
(2)  assets  in  excess  of  SI 00  million  and 
stockholders'  equity  of  at  least  S20  million. 

"The  Exchange's  continued  listing  guidelines  are 
set  forth  in  Sections  1001  through  1003  of  Part  10 
to  the  Exchange's  Company  Guide.  Section  1002(b) 
of  the  Company  Guide  states  that  the  Exchange  will 
consider  removing  firom  listing  any  security  where, 
in  the  opinion  of  the  Exchange,  it  appears  that  the 
extent  of  public  distribution  or  aggregate  market 
value  has  become  so  reduced  to  make  further 
dealings  on  the  Exchange  inadvisable.  With  respect 
to  continued  listing  guidelines  lor  distribution  of 
the  Industrial  15  Notes,  the  Exchange  will  rely,  in 
part,  on  the  guidelines  for  bonds  in  Section 
1003(b)(iv).  Section  1003(b)(iv)(A)  provides  that  the 
Exchange  will  normally  consider  suspending 
dealings  in,  or  removing  from  the  list,  a  security  if 
the  aggregate  market  value  or  the  principal  amount 
of  bonds  publicly  held  is  less  than  S400,000. 


receive  an  amount  based  upon  the 
percentage  change  between  the 
"Starting  Index  Value"  and  the  "Ending 
Index  Value"  (the  "Redemption 
Amount").  The  "Starting  Index  Value" 
is  the  value  of  the  Biotech- 
Pharmaceutical  Index  on  the  date  on 
which  the  issuer  prices  the  Notes  issue 
for  the  initial  offering  to  the  public.  The 
"Ending  Index  Value"  is  the  value  of  the 
Biotech-Pharmaceutical  Index  over  a 
period  shortly  prior  to  the  expiration  of 
the  Notes.  The  Ending  Index  Value  will 
be  used  in  calculating  the  amount 
owners  will  receive  upon  maturity.  The 
Notes  will  not  have  a  minimum 
principal  amount  that  will  be  repaid 
and,  accordingly,  payments  on  Uie 
Notes  prior  to  or  at  maturity  may  be  less 
than  the  original  issue  price  of  the 
Notes.  During  a  two-week  period  in  the 
designated  month  each  year,  the 
investors  will  have  the  right  to  require 
the  issuer  to  repurchase  the  Notes  at  a 
redemption  amoimt  based  on  the  value 
of  the  Biotech-Pharmaceutical  Index  at 
such  repurchase  date.  The  Notes  are  not 
callable  by  the  issuer. 

The  Notes  are  cash-settled  in  U.S. 
dollars.  The  holder  of  a  Note  does  not 
have  any  right  to  receive  any  of  the 
securities  comprising  the  Underlying 
Indices  or  any  other  ownership  right  or 
interest  in  these  securities.  The  Notes 
are  designed  for  investors  who  want  to 
participate  or  gain  exposure  to  the  U.S. 
biotechnology  and  pharmaceutical 
industries  and  who  are  willing  to  forgo 
market  interest  pajrments  on  the  Notes 
during  such  term. 

The  Biotech-Pharmaceutical  Index  is 
based  upon  the  combined  performance, 
of  the  Biotech  Index  and  the 
Pharmaceutical  Index.  The  Biotech 
Index  is  designed  to  measure  the 
performance  of  a  cross  section  of 
companies  in  the  biotechnology 
industry  that  are  primarily  involved  in 
the  use  of  biological  processes  to 
develop  products  or  provide  services. 
The  Biotech  Index  is  an  equal-dollar 
weighted  index,  designed  to  ensurie  that 
each  of  its  component  securities  is 
represented  in  approximate  equal  dollar 
value.  Equal-dollar  weighting  was 
established  by  designating  the  niunber 
of  shares  of  each  component  security 
that  represented  approximately  $10,000 
in  market  value,  based  on  closing  prices 
on  October  18, 1991.^  The  aggregate 
value  of  the  stocks  was  reduced  by  a 
divisor^  to  establish  a  Biotech  Index 
benchmark  value  of  200.00.  To  ensure 


that  each  component  stock  continues  to 
represent  approximate  equal  market 
value,  adjustments  are  made  quarterly 
after  the  close  of  trading  on  the  third 
Friday  of  January,  April,  July  and 
October.  As  of  December  13,  2001,  the 
market  capitalization  of  the  securities 
included  in  the  Biotech  Index  ranged 
from  a  high  of  $59.3  billion  to  a  low  of 
$1.7  million.  The  average  daily  trading 
volume  for  these  same  seciuities  for  the 
last  six  (6)  months,  as  of  the  same  date, 
ranged  from  a  high  of  8.9  million  shares 
to  a  Jow  of  .531  million  shares.^  The 
Commission  has  previously  approved 
the  listing  and  trading  of  options  on  the 
Biotech  Index,  i" 

The  Pharmaceutical  Index  is  designed 
to  represent  a  cross  section  of  widely 
held,  highly  capitalized  cpmpanies 
involved  in  various  phases  of  the 
pharmaceutical  industry.  The 
Pharmaceutical  Index  is  a  market-value 
(capitalization)  weighted  index 
reflecting  the  total  market  value  of 
fifteen  stocks.  ^^  The  Pharmaceutical 
Index  was  developed  with  a  base  value 
of  200.00  as  of  July  31, 1999.  A  2-for- 
1  split  of  the  Pharmaceutical  Index 
occurred  on  March  23, 1999.  The 
securities  included  in  the 
Pharmaceutical  Index  are  listed  on  the 
Amex,  New  York  Stock  Exchange,  Inc. 
or  traded  through  the  fecilities  of  the 
National  Association  of  Securities 
Dealers.  Inc.  Automated  Quotation 
System  ("Nasdaq")  and  reported 
National  Market  System  securities.  As  of 
December  13,  2001,  the  market 
capitalization  of  the  securities  included 
in  the  Pharmaceutical  Index  ranged 
from  a  high  of  $247.7  billion  to  a  low 
of  $3.9  biUion.  The  average  daily  trading 


'  For  example,  a  stock  that  closed  at  $20  per  share 
would  be  represented  in  the  Biotech  Index  by  500 
shares  for  a  total  market  value  of  SIO.OOO. 

"The  divisor  for  the  Biotech  Index  was  initially 
set  to  750.1506  on  October  18, 1991. 


^As  of  December  13,  2001,  the  Biotech  Index  was 
composed  of  shares  of  the  following  companies: 
Affymetrix,  Inc.  (AFFX);  Amgen  Inc.  (AMGN); 
Applera  Corporation  (CRA);  Biogen,  Inc.  (BGEN); 
Cephalon,  Inc.  (CEPH);  Chiron  Corporation  (CHIR); 
COR  Therapeutics,  Inc.  (CORR);  Genentech  Inc. 
(DNA);  Genzyme  Corporation  (GENZ);  Gilead 
Sciences  Inc.  (GILO);  Human  Genome  Sciences,  Inc. 
(HGSI):  IDEC  Pharmaceuticals  Corporation  (IDPH); 
Immimex  Corporation  (IMNX);  Medimmune  Inc. 
(MEDI);  Millennium  Pharmaceuticals,  Inc.  (MLNM); 
Protein  Design  Labs,  Inc.  (PDLI)  and  Vertex 
Pharmaceuticals  Incorporated  (VRTX). 

">  See  Securities  Exchange  Act  Release  No.  31245 
(September  28, 1992),  57  FR  45844  (October  5. 
1992)  (approving  the  listing  and  trading  of  long- 
term  options  ("LEAPS")  based  on  the  Biotech  Index 
and  a  reduced  value  Biotech  Index)  ("Biotech 
LEAPS  Order"). 

"  As  of  December  1 3 ,  2001 ,  the  Pharmaceutical 
Index  was  composed  of  shares  of  the  following 
companies:  Abbott  Laboratories  (ABT);  American 
Home  Products  Corporation  (AHP);  Amgen,  Inc. 
(AMGN);  AstraZeneca  PLC  (AZN);  Bristol-Myers 
Squibb  Company  (BMY);  Forest  Laboratories  Inc. 
(FRX);  Glaxo  Smith  Kline  Pic  (GSK);  IV AX 
Corporation  (IVX);  )ohnson  &  Johnson  (JNJ);  King 
Pbaimaceuticals,  Inc.  (KG);  Lilly  (Eli)  &  Company 
(LLY):  Merck  &  Company,  Inc.  (MRK);  Pfizer,  lac. 
(PFE);  Pharmacia  Corporation  (PHA)  and  Schering- 
Plough  Corporation  (SGP). 


I»r_l        #»rt        "WT- 
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volume  for  these  same  securities  for  the 
last  six  (6)  months,  as  of  the  same  date, 
ranged  from  a  high  of  10.6  million 
shares  to  a  low  of  .458  million  shares. 
The  Commission  has  previously 
approved  the  listing  and  trading  of 
options  on  the  Pharmaceutical  Index.'^ 
At  the  outset,  the  Underlying  Indices 
will  each  represent  50%  of  the  Starting 
Index  Value.  Specifically,  both  the 
Biotech  Index  and  Pharmaceutical  Index 
will  be  assigned  a  multiplier  on  the  date 
of  issuance  so  that  each  Underlying 
Index  represents  an  equal  percentage  of 
the  value  of  the  Biotech-Pharmaceutical 
Index  on  the  date  the  Notes  .are  priced 
for  initial  sale  to  the  public.  The 
multiplier  indicates  Uie  pert:entage  of 
the  Underlying  Index,  given  its  current 
value;  to  be  included  in  the  calculation 
of  the  Biotech-Pharmaceutical  Index. 
The  Biotech-Pharmaceutical  Index  will 
initially  be  set  to  provide  a  benchmark 
value  of  100.00  at  the  close  of  trading 
on  the  day  the  Notes  are  priced  for 
initial  sale  to  the  public. 

The  value  of  the  Biotech- 
Pharmaceutical  Index  at  any  time  will 
equal:  (1)  The  sum  of  the  values  of  each 
Underlying  Index  multiplied  by  their 
respective  multiplier,  plus  (2)  an 
amount  reflecting  current  calendar 
quarter  dividends,  and  less  (3)  a  pro  rata 
portion  of  the  annual  index  adjustment 
factor.  ^3  Current  quarter  dividends  for 
any  day  will  be  determined  by  the 
Amex  and  will  equal  the  sum  of  each 
dividend  paid  by  aA  issuer  represented 
in  the  Underlying  Indices,  multiplied  by 
the  number  of  shares  of  stock  in  the 
respective  Underlying  Index  on  the 
ex-dividend  date,  divided  by  the  index 
divisor  applicable  to  such  Underlying 
Index,  multiplied  by  the  multiplier 
applicable  to  such  Underlying  Index  on 
the  ex-dividend  date. 

As  of  the  first  day  of  the  start  of  each 
calendar  quarter,  the  Amex  will  allocate 
the  current  quarter  dividends  as  of  the 
end  of  the  immediately  preceding 
calendar  quarter  to  each  respective 
Underlying  Index  in  the  Biotech- 
Pharmaceutical  Index.  Thus,  the  value 


"  See  Securities  Exchange  Act  Release  No.  30830 
(June  18,  1992),  57  FR  28221  (June  24,  1992) 
(approving  the  listing  and  trading  of  long-term 
options  ("LEAPS")  based  on  the  Pharmaceutical 
Index  and  a  reduced  value  Pharmaceutical  Index) 
("Pharmaceutical  LEAPS  Order "). 

''  At  the  end  of  each  day,  the  Biotech- 
Pharmaceutical  Index  will  be  reduced  by  a  pro  rata 
portion  of  the  atmual  index  adjustment  factor, 
expected  to  be  1.5%  (i.e.,  1.5%/365  days  =  0.0041% 
daily).  This  reduction  to  the  value  of  the  Biotech- 
Pharmaceutical  Index  will  reduce  the  total  return  to 
investors  upon  the  exchange  or  at  matvirity.  The 
Amex  represents  that  an  explanation  of  this 
deduction  will  be  included  inany  marketing 
materials,  fact  sheets,  or  any  other  materials 
circulated  to  investors  regarding  the  trading  of  this 
product 


of  the  dividends  is  allocated  to  each 
respective  Underlying  Index.  The  share 
multiplier  of  each  Underlying  Index 
will  be  adjusted  to  reflect  a 
reinvestment  of  such  current  quarter 
dividends  into  each  Underlying  Index 
based  on  the  closing  market  price  of  the 
Underlying  Index  on  the  last  day  in  the 
immediate  preceding  calendar  quarter. 

As  of  the  close  of  business  on  each 
anniversary  date  (anniversary  of  the  day 
the  Biotech-Pharmaceutical  Index  was 
initially  calculated  and  set  to  100)  the 
Biotech-Pharmaceutical  Index  will  be 
rebalanced  so  that  each  Underlying 
Index  will  represent  approximately  50% 
of  the  value  of  the  Biotech- 
Pharmaceutical  Index.  To  effectuate 
this,  the  multiplier  for  each  Underlying 
Index  will  be  determined  by  the  Amex 
and  will  indicate  the  percentage  for 
each  index,  given  the  closing  value  of 
each  index  on  the  anniversary  date,  so 
that  each  index  represents  an  equal 
percenteige  of  the  Biotech- 
Pharmaceutical  Index  value  at  the  close 
of  business  on  such  anniversary  date. 
For  example,  if  the  Biotech- 
Pharmaceutical  Index  value  at  the  close 
of  business  on  an  anniversary  date  was 
200,  then  each  of  the  Underlying  Indices 
would  be  allocated  a  portion  of  the 
value  of  the  Biotech-Pharmaceutical 
Index  equal  to  100,  and  if  the  closing 
market  price  of  one  Underlying  Index 
on  the  anniversary  date  was  160,  the 
applicable  share  multiplier  would  be 
reset  to  0.625.  Conversely,  if  the 
Biotech-Pharmaceutical  Index  value  was 
80,  then  each  of  the  Underlying  Indices 
would  be  allocated  a  portion  of  the 
value  of  the  Biotech-Pharmaceutical 
Index  equal  to  40  and  if  the  closing 
market  price  of  one  Underlying  Index 
on  the  anniversary  date  was  20,  the 
applicable  share  multiplier  would  be 
reset  to  2. 

The  Exchange  will  calculate  the 
Biotech-Pharmaceutical  Index  and, 
similar  to  other  stock  index  values 
published  by  the  Exchange,  the  value  of 
the  Biotech-Pharmaceutical  Index  will 
be  calculated  continuously  and 
-  disseminated  every  fifteen  seconds  over 
the  Consolidated  Tape  Association's 
Network  B. 

Because  the  Notes  are  linked  to  equity 
indices,  the  Amex's  existing  equity  floor 
trading  rules  will  apply  to  the  trading  of 
the  Notes.  First,  pursuant  to  Amex  Rule 
411,  the  Exchange  will  impose  a  duty  of 
due  diligence  on  its  members  and 
member  firms  to  learn  the  essential  facts 
relating  to  every  customer  prior  to 
trading  the  Notes.'*  Second,  the  Notes 


will  be  subject  to  the  equity  margin 
rules  of  the  Exchange.'^  Third,  the 
Exchange  will,  prior  to  trading  the 
Notes,  distribute  a  circular  to  the 
membership  providing  guidance  with 
regard  to  member  firm  compliance 
responsibilities  (including  suitability 
recommendations)  when  handling 
transactions  in  the  Notes  and 
highlighting  the  special  risks  and 
characteristics  of  the  Notes.  With 
respect  to  suitability  recommendations 
and  risks,  the  Exchange  will  require 
members,  member  organizations  and 
employees  thereof  recommending  a 
transaction  in  the  Notes:  (1)  To 
determine  that  such  transaction  is 
suitable  for  the  customer,  and  (2)  to 
have  a  reasonable  basis  for  believing 
that  the  customer  can  evaluate  the 
special  characteristics  of,  and  is  able  to 
bear  the  financial  risks  of  such 
transaction.  Furthermore,  Merrill  Lynch 
will  deliver  a  prospectus  in  connection   ' 
with  the  initial  purchase  of  the  Notes. 
The  procedure  for  the  delivery  of  a 
prospectus  will  be  the  same  as  Merrill 
Lynch's  current  procedure  involving 
primary  offerings. '•' 

The  Exchange  represents  that  its 
surveillance  procedures  are  adequate  to 
properly  monitor  the  trading  of  the 
Notes.  Specifically,  the  Amex  will  rely 
on  its  existing  surveillance  procedures 
governing  equities,  which  have  been 
deemed  adequate  under  the  Act.  In 
addition,  the  Exchange  also  has  a 
general  policy  which  prohibits  the 
distribution  of  material,  non-public 
information  by  its  employees. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6  of  the  Act  '^  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5) "» in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 


'♦Amex  Rule  411  requires  that  every  member, 
member  firm  or  member  corporation  use  due 
diligence  to  learn  the  essential  facts  relative  to 


every  customer  and  to  every  order  or  accounted 
accepted. 

■>  See  Amex  Rule  462  and  Section  107B  of  the 
Company  Guide. 

i» 'Telephone  conversation  between  Jeffrey  P. 
Bums,  Assistant  General  Counsel,  Amex,  and  Sapna 
C.  Patel,  Attorney.  Division  of  Market  Regulation. 
Commission,  on  January  8,  2002. 

"  15  U.S.C.  78f(b). 

'•  15  U.S.C.  78f[b)(5). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  nift  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  did  not  receive  any 
written  comments  on  the  proposed  rule 
change.  j 

UL  SoUdtatioii  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  %vithheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filiug  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2001-108  and  should  be 
submitted  by  February  15,  2002. 

IV.  Commiarion's  Findings  and  Order 
Grantiiig  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  consideration,  the 
Commission  finds  that  the  proposed 
nde  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  seouities  exchange,  and.  in 
particular,  with  the  requirements  of 
Section  6(b)(5)  of  the  Act."  The 
Cbmmission  finds  that  this  proposal  is 
similar  to  several  approved  instruments 
currently  listed  and  traded  on  the 
Amex.2°  Accordingly,  the  Commission 


finds  that  the  listing  and  trading  of  the 
Notes  based  on  the  Biotech- 
Pharmaceutical  Index  is  consistent  with 
the  Act  and  will  promote  just  and 
equitable  principles  of  trade,  foster 
cooperation  and  coordination  with 
persons  engaged  in  regulating,  clearing, 
settling,  processing  information  with 
respect  to,  and  facilitating  transactions 
in  securities,  and,  in  general,  protect 
investors  and  the  public  interest 
consistent  with  Section  6(b)(5)  of  the 
Act.2i 

As  described  more  fully  above,  at 
matiuity,  or  upon  redemption,  the 
holder  of  a  Note  will  receive  an  amount 
based  upon  the  percentage  change  in  the 
value  of  the  Biotech-Pharmaceutical 
Index,  less  the  index  adjustment  factor. 
The  Notes  will  provide  investors  who 
are  willing  to  forego  market  interest 
payments  during  the  term  of  the  Notes 
with  a  means  to  participate  in  the  U.S. 
biotechnology  and  pharmaceutical 
industries.  As  described  by  the  Amex, 
the  value  of  the  dividends  is  allocated 
to  each  respective  Underlying  Index. 

The  Notes  are  not  leveraged,  non- 
principal  protected  instruments.  The 
Notes  are  debt  instruments  whose  price 
will  still  be  derived  and  based  upon  the 
value  of  the  Biotech-Pharmaceutical 
Index.  The  Notes  do  not  have  a 
minimum  principal  amount  that  will  be 
repaid  at  maturity  and  the  payments  on 
the  Notes  prior  to  or  at  maturity  may  be 
less  than  the  original  issue  price  of  the 


w  See  Securities  Exchange  Act  Release  Nos. 
45160  (December  17,  2001).  66  FR  66485  (December 
26,  2001)  (approving  the  listing  and  trading  of  non- 
principal  protected  notes  linked  to  the  Balanced 
Strategy  Index)  (File  No.  SR-Amax-2001-91); 
44483  (June  27,  2001).  66  FR  35677  (July  6.  2001) 
(approving  the  listing  and  trading  of  non-principal 
prolected  notes  linked  to  the  Institutional  Holdings 


Index)  (File  No.  SR-Amex-2001-40);  44437  (June 
18,  2001),  66  FR  33585  (June  22,  2001)  (approving 
the  listing  and  trading  of  non-principal  protected 
notes  linked  to  the  Industrial  IS  Index)  (File  No. 
SR-Amex-2001-39);  44342  (May  23,  2001),  66  FR 
29613  (May  31.  2001),  (accelerated  approval  order 
for  the  listing  and  trading  of  Select  Ten  Notes)  (File 
No.  SR-Amex-2001-28);  42582  (March  27,  2000), 
65  FR  17685  (April  4,  2000),  (accelerated  approval 
order  for  the  listing  and  trading  of  notes  linked  to 
a  basket  of  no  more  than  twenty  equity  securities) 
(File  No.  SR-Amex-99-42);  41546  (June  22, 1999), 
64  FR  35222  (June  30, 1999)  (accelerated  approval 
order  for  the  listing  and  trading  of  notes  linked  to 
a  narrow  based  index  with  a  non-principal 
protected  put  option)  (File  No.  SR-Amex-99-t5); 
39402  (December  4, 1997),  62  FR  65459  (December 
12, 1997)  (notice  of  immediate  effectiveness  for  the 
listing  and  trading  non-principal  protected 
commodity  preferred  securities  linked  to  certain 
commodities  indices)  (File  No.  SR-Amex-97-47); 
37533  (August  7, 1996),  61  FR  42075  (August  13, 
1996)  (accelerated  approval  order  for  the  listing  and 
trading  of  the  Top  Ten  Yield  Market  Index  Target 
Term  Securities  ("MITTS"))  (File  No.  SR-Amex- 
96-28);  33495  (January  19, 1994),  59  FR  3883 
(January  27, 1994)  (accelerated  approval  order  for 
the  listing  and  trading  of  Stock  Upside  Note 
Securities)  (File  No.  SR-Amex-93-40);  and  32343 
(May  20, 1993).  58  FR  30833  (May  27,  1993) 
(accelerated  approval  order  for  the  listing  and 
trading  of  non-principal  protected  notes  linked  to 
a  single  equity  security)  (File  No.  SR-AnMX-92-42). 

"  15  U.S.C  78F(bK5).  hi  approving  this  rule,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C  78c({). 


Notes.22  Thus,  if  the  Biotech- 
Pharmaceutical  Index  has  declined  at 
maturity,  the  holder  of  the  Note  may 
receive  significantly  less  than  the 
original  public  offering  price  of  the 
Note.  Accordingly,  the  level  of  risk 
involved  in  the  purchase  or  sale  of  the 
Notes  is  similar  to  the  risk  involved  in 
the  purchase  or  sale  of  traditional 
common  stock.  Because  the  final  rate  of 
return  of  the  Notes  is  derivatively 
priced,  based  on  the  performance  of  the 
Underlying  Indices,  and  because  the 
Notes,  are  instruments  that  do  not 
guarantee  a  return  of  principal,  there  are 
several  issues  regarding  the  trading  of 
this  type  of  product. 

The  Commission  notes  that  the 
Exchange's  rules  and  procedures  that 
address  the  special  concerns  attendant 
to  the  trading  of  hybrid  securities  will 
be  applicable  to  the  Notes.  In  particular, 
by  imposing  the  hybrid  listing 
standards,  suitability,  disclosure,  and 
compliance  requirements  noted  above, 
the  Commission  believes  the  Exchange 
has  addressed  adequately  the  potential 
problems  that  could  arise  from  the 
hybrid  nature  of  the  Notes.  Moreover, 
the  Commission  notes  that  the  Exchange 
will  distribute  a  circular  to  its 
membership  calling  attention  to  the 
specific  risks  associated  with  Notes.  The 
Commission  also  notes  that  Merrill 
Lynch  will  deliver  a  prospectus  in 
connection  with  the  initial  purchase  of 
the  Notes. 

The  Commission  notes  that  the  Notes 
are  dependent  upon  the  individual 
credit  of  the  issuer,  Merrill  Lynch.  To 
some  extent  this  credit  risk  is 
minimized  by  the  Exchange's  listing 
standards  in  Section  107A  of  the 
Company  Guide  which  provide  the  only 
issuers  satisfying  substantial  asset  and 
equity  requirements  may  issue 
securities  such  as  the  Notes.  In  addition,  ^ 
the  Exchange's  "Other  Securities" 
listing  standards  further  require  that  the 
Notes  have  at  least  $4  million  in  market 
value.23  In  any  event,  financial 
information  regarding  Merrill  Lynch,  in 
addition  to  the  information  on  die 
Underlying  Indices  comprising  the 
Biotech-Pharmaceutical  Index,  will  be . 
publicly  available.  ^^ 

The  Commission  also  has  a  systemic 
concern,  however,  that  a  broker-dealer, 
such  as  Merrill  Lynch,  or  a  subsidiary 


"  The  Commission  recognizes  that  during  a  two- 
week  period  in  the  designated  month  investors  will 
have  the  right  to  require  the  issuer  to  repurchase 
the  Notes  at  a  redemption  amount  based  on  the 
value  of  the  Biotech-Pharmaceutical  Index  at  such 
repurchase  date. 

"  See  Company  Guide  Section  107A. 

"The  companies  that  comprise  thrfliotech- 
Pharmaceutical  Index  are  reporting  companies 
under  the  Act,  and  the  Notes  will  be  registered 
unda  Section  12  of  the  Act. 
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providing  a  hedge  for  the  issuer  will 
incur  position  exposiue.  However,  as 
the  Commission  has  concluded  in 
previous  approval  orders  for  other 
hybrid  instnunents  issued  by  broker- 
dealers,^^  the  Commission  believes  that 
this  concern  is  minimal  given  the  size 
of  the  Notes  issuance  in  relation  to  the 
net  worth  of  Merrill  Lynch. 

The  Commission  also  believes  that  the 
listing  and  trading  of  the  Notes  should 
not  unduly  impact  the  market  for  the 
component  securities  of  the  Underlying 
Indices  of  the  Biotech-Pharmaceutical 
Index  or  raise  manipulative  concerns. 
As  discussed  more  fully  above,  the 
Biotech-Pharmaceutical  Index  is  based 
upon  the  return  of  the  Underlying 
Indices.  Each  of  the  Underlying  Indices 
will  have  a  weighting  of  50%  of  the 
weight  of  the  Biotech-Pharmaceutical 
Index,  initially,  and  immediately 
following  each  annual  rebalancing  of 
the  Biotech-Pharmaceutical  Index.  In 
addition,  the  Biotech  Index's  equal- 
dollar  weighting  and  the  Pharmaceutical 
Index's  market-value  (capitalization) 
weighting  methodologies  are  commonly 
applied  index  calculation  methods. 
Moreover,  Amex's  listing  and  trading  of 
other  products  on  both  of  the 
Underlying  Indices  have  been 
previously  approved  by  the 
Commission.^^  In  approving  the  listing 
and  trading  of  these  other  products  on 
the  Underlying  Indices,  the  Commission 
noted  in  its  approval  orders  that  the 
Amex  has  developed  several 
composition  and  maintenance  criteria 
for  the  Underljring  Indices  that  the 
Commission  believes  will  minimize  the 
potential  for  manipulation  of  the 
Underlying  Indices.^^  In  addition,  the 


"  See,  e.g..  Securities  Exchange  Act  Release  Nos. 
44913  (October  9,  2001),  66  FR  52469  (October  15, 
2001)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  the  performance  of 
the  Nasdaq-lOO  Index)  (File  No.  SR-NASD-2001- 
73);  44483  (June  27,  2001  J,  66  FR  35677  (July  6, 
2001)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  a  portfolio  of  20 
securities  selected  from  the  Amex  Institutional 
Index)  (File  No.  SR-Amex-2001-40);  and  37744 
(September  27, 1996),  61  FR  52480  (October  7, 
1996)  (order  approving  the  listing  and  trading  of 
notes  whose  return  is  based  on  a  weighted  portfolio 
of  healthcare/biotechnology  industry  securities) 
(File  No.  SR-Amex-96-27). 

2e  See  Biotech  LEAPS  Order,  supra  note  10;  and 
Pharmaceutical  LEAPS  Order,  supra  note  12. 

"  Among  other  things,  the  Amex  would  be 
required  to  submit  a  rule  filing  with  the 
Commission  pursuant  to  Section  19(b)  of  the  Act 
prior  to  expanding  either  of  the  Underlying  Indices 
to  greater  than  twenty  stocks  or  reducing  either  of 
the  Underlying  Indices  to  less  than  ten  stock.  The 
Commission  finds  that  this  requirement  will  protect 
against  the  design  of  the  Underlying  Indices  hxjm 
being  materially  changed  without  Commission 
review  and  approval,  and  that  it  is  unlikely  that 
attempted  manipulations  of  prices  of  the  issues  in 
the  Underlying  Indices  would  afiiect  significantiy 
the  Underlying  Indices'  value.  See  Biotech  LEAFS 


Amex's  surveillance  procediues  will 
serve  to  deter  as  well  as  detect  any 
potential  manipidation. 

Finally,  the  Commission  notes  that 
the  value  of  the  Biotech-Pharmaceutical 
Index  will  be  disseminated  at  least  once 
every  fifteen  seconds  throughout  the 
trading  day.  The  Commission  believes 
that  providing  access  to  the  value  of  the 
Biotech-Pharmaceutical  Index  at  least 
once  every  fifteen  seconds  throughout 
the  trading  day  is  extremely  important 
and  will  provide  benefits  to  investors  in 
the  product. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  notice  thereof  in  the 
Federal  Register.  The  Amex  has 
requested  accelerated  approval  because 
this  product  is  similar  to  several  other 
instruments  currently  listed  and  traded 
on  the  Amex.28  The  Commission 
believes  that  the  Notes  will  provide 
investors  with  an  additional  investment 
choice  and  that  accelerated  approval  of 
the  proposal  will  allow  investors  to 
begin  trading  Notes  promptly. 
Additionally,  the  Notes  will  be  listed 
pursuant  to  Amex's  existing  hybrid 
security  fisting  standards  as  described 
above.  Based  on  the  above,  the 
Commission  believes  that  there  is  good 
cause,  consistent  with  Sections  6(b)(5) 
and  19(b)(2)  of  the  Act  ^^  to  approve  the 
proposal  on  an  accelerated  basis. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  bf  the  Act.'"  that  Uie 
proposed  rule  change  (SR-Amex-2001- 
108),  is  hereby  approved  on  an 
accelerated  basis. 

For  the  (Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 
).  Lynn  Taylor, 
Assistant  Secretary. 

(FR  Doc.  02-1905  Filed  1-24-02;  8:45  am] 
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SeN-Regutalory  Orgenlzatlone;  Nottoe 
of  FINfiQ  and  Order  QranlinQ 
Accelei  aled  Apptoifal  to  Tropoeed 
Rule  Change  by  the  CIHcego  Boaid 
Optlone  Exchenge,  Incorporaled 
locreatlnj  PoeMon  end  Exefdee 
LImtte  on  QQQ  Optlone 

January  18,  2002.  ■ 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  act  of  1934,'  and 
rule  19b-4  thereunder, ^  notice  is  hereby 
given  that  on  August  9.  2001,  the 
Chicago  Board  Options  Exchange, 
hicorporated  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  On 
December  19.  2001,  the  CBOE  filed 
Amendment  No.  1  to  the  proposed  rule 
change.'  and  on  January  14.  2002,  the 
CBOE  filed  Amendment  No.  2  to  the 
proposed  rule  change.* 

Ine  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change,  as  amended. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  hereby  proposes  to 
increase  position  and  exercise  limits  for 
Nasdaq-lOO  Index  Tracking  Stocks^ 
("QQQ")  options.  The  Exchange 
represents  that  its  reporting 
requirements  for  QQi3  options  will 
serve  to  identify  options  holdings  and 
information  concerning  the  hedging  of 
these  positions. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary.  CBOE  and  at  the  Commission. 

n.  Self-Regulatory  Organizatioii's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 


Order,  supra  note  10;  and  Pharmaceutical  LEAPS 
Order,  supra  note  12. 

'■  See  supra  note  20. 

"15  U.S.C  78f(b)(5)  and  788(b)(2). 

M15U.S.C.  788(b)(2). 

"  17  CFR  200.3(>-3(a)(12). 


'  15  U.S.C.  78s(b)(l). 

» 17  CFR  240.19b-*. 

3  Amendment  No.  1  supercedes  and  replaces  the 
original  19b-4  filing  in  its  entirety. 

*  Amendment  No.  2  removes  language  added  to 
Rule  4.13(b)  by  the  propiosed  rule  change  that 
increased  the  reporting  requirement  level  specified 
in  Rule  4.13  for  QQQ  options. 
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proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  Proposed  Rule 
Change 

1.  Purpose  ! 

The  Commission  has  stated  that 
position  and  exercise  limits  "must  not 
be  established  at  levels  that  are  so  low 
as  to  discourage  participation  in  the 
options  market  by  institutions  and  other 
investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market-makers  from  adequately  meeting 
their  obligations  to  maintain  a  fait  and 
orderly  market."  ' 

The  Exchange  represents  that  the 
QQQt  are  by  £ar  tfie  most  actively- 
traded  options  product  Average  daily 
trading  volumes  for  the  QQQs  and  QQQ 
options  bom  January  1,  2001  to  April 
30,  2001  were  70.5  million  shares  and 
189.046  contracts,  respectively.  The 
current  standard  position  and  exercise 
limits  for  QQQ  options  were  recently 
adjusted  from  75,000  contracts  to 
150,000  contracts,  due  to  a  2-for-l  split 
in  the  value  of  the  underiying  QQQ.  In 
January  2002,  however,  the  current 
limits  are  scheduled  to  revert  to  75,000  . 
contracts. 

Based  on  the  large  trading  volume  in 
both  the  underlying  QQQ  and  QQQ 
options,  the  Exdiange  believes  that 
position  and  exercise  limits  of  the  QQQ 
option  are  too  restrictive  and  may 
adverMly  affoct  the  Exchange's  sd)ility  to 
provide  liquidity  in  this  popular 
product  In  addition,  die  CBOE  believes 
that  current  base  limits  for  the  QQQ 
options  may  not  be  adeqiute  in  many 
inahinroii  for  the  hedging  ueecb  of 
certain  institutions  whiok  engage  in 
trading  strat^es  difilBring  from  those 
covered  under  the  equity  hedge 
exemption  policy  in  Interpretation  .04 
to  Exchmge  Rule  4.11  [e.g..  delta 
hedges;  OTC  vs.  listed  hedges). 

To  acommiodate  the  need  for 
continued  liquidity  in  this  product,  the 
Exchange  proposes  to  increase  position 
and  exercise  limits  frw  QQQ  options  to 
300,000  contracts.  The  Exchange  will 
require  both  that  member  organizations 
report  all  QQQ  options  positions 
exceeding  200  contracts  pursuant  to 
existing  &cchange  Rule  4.13(a),  and  that 
they  repcvt  infonnation  on  the  hedging 


of  all  positions  in  excess  of  10,000 
contracts  on  the  same  side  of  the 
market,  piirsuant  to  an  amended 
Exchange  Rule  4.13(b).  The  Exchange 
believes  that  increasing  position  limits 
for  this  product  will  lead  to  a  more 
liquid  and  competitive  market 
enviromnent  for  QQQ  options  that  will 
benefit  customers  interested  in  the 
product. 

Reporting  Requirements 

Consistent  with  Exchange  Rule 
4.13(b),  the  Exchange  will  require  that 
each  member  or  member  organization 
that  maintains  a  position  on  the  same 
side  of  the  market  in  excess  of  10,000 
contracts  in  the  QQQ  option,  for  its  own 
account  or  for  the  account  of  a  customer 
report  certain  infonnation.  This  data 
would  include,  but  would  not  be 
limited  to,  the  option  position,  whether 
such  position  is  hedged  and  if  so,  a 
description  of  the  hedge  and  if 
applicable,  the  collateral  used  to  carry 
the  position.  Exchange  market-makers 
(including  DPKfs)  would  continue  to  be 
exempt  firom  this  reporting  requirement 
as  market-maker  information  can  be 
accessed  through  the  Exchange's  market 
surveillance  systems.  Once  the  10,000 
contract  reporting  threshold  is  attained, 
member  or  member  organizations  must 
similarly  report  each  increase  of  2,500 
contracts  on  the  same  side  of  the  market 
for  customer  accounts  and  each  increase 
of  5,000  contracts  on  the  same  side  of 
the  market  for  proprietary  accounts.  In 
addition,  the  general  reporting 
requirement  for  customer  accounts  that 
maintain  a  position  in  excess  of  200 
contracts  will  remain  at  this  level  for 
QQQ  options.^  Lastly,  it  is  important  to 
note  that  the  10,000  contract  repohing 
requirement  is  above  and  beyond  what 
is  currently  required  in  the  OTC  market. 
NASD  member  firms  are  only  required 
to  report  options  positions  in  excess  of 
200  contracts  and  are  not  required  to 
report  any  related  hedging  information. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act '  in  general  and 
furthers  the  objectives  of  Section 
6(b)(S) "  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 


and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulator^ Organization's 
Statement  on  Burden  on  Competition 

CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  purposes 
of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  Uie  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washin^on,  DC  20549  -0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  nde  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copjring  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  office  of  the  CBOE.  All 
submissions  should  refer  File  No.  SR- 
CBOE-2001^14  and  should  be 
submitted  by  February  15,  2002. 

IV.  Cimiiiiission  Findings  and  Order 
Granting  Aocekrated  Approval  of 
Proposed  Rule  Change 

Afta  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
section  6(b)(S)  of  the  Act » in  that  it  is 


>Ste  HJl.  Rap.  Na  IFC-3.  getfa  Coi^,  1st  Sen. 
At  1B9-91  (Comin.  Print  1978). 


>  See  Exdiange  Rule  4.13(a). 
7  15U.S.C.  78«[b). 
■15U.S.C.  78f(bK5). 


"  15  U.S.C  7S{[b)(S).  In  approving  this  niie 
change,  the  Commission  notes  tiiat  it  lias 
considered  the  proposal's  impact  on  efficiency, 
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designed  to  promote  just  and  equitable 
principles  of  trades,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  and  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system. 

Position  and  exercise  limits  serve  as 
'a  regulatory  tool  designed  to  address 
potential  manipulative  schemes  and 
adverse  market  impact  surrounding  the 
use  of  options.  In  the  past,  the 
Commission  has  stated  that: 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges  have 
had  rules  imposing  limits  on  the  aggregate 
number  of  options  contracts  that  a  member 
or  customer  could  hold  or  exercise.  These 
rules  are  intended  to  prevent  the 
establishment  of  options  positions  that  can 
be  used  or  might  create  incentives  to 
manipulate  or  disrupt  the  underlying  market 
so  as  to  benefit  the  options  position.  In 
particular,  position  and  exercise  limits  are 
designed  to  minimize  the  potential  for  mini- 
manipulations  and  for  comers  or  squeezes  of 
the  underiying  market.  In  addition  such 
limits  serve  to  reduce  the  possibility  for 
disruption  of  the  options  market  itself, 
especially  in  illiquid  options  classes.^" 

In  general,  the  Commission  has  taken 
a  gradual,  evolutionary  approach  toward 
expansion  of  the  position  and  exercise 
limits.  The  Commission  has  been 
careful  to  balance  two  competing 
concerns  when  considering  the 
appropriate  level  at  which  to  set 
position  and  exercise  limits.  The 
Commission  has  recognized  that  the 
limits  must  be  sufficient  to  prevent 
investors  from  disrupting  the  market  in 
the  component  securities  comprising 
the  indexes.  At  the  same  time,  the 
Commission  has  determined  that  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market.  ^ ' 

The  Commission  has  carefully 
considered  the  CBOE's  proposal  to 
increase  position  and  exercise  limits  for 
QQQ  options.  At  the  outset,  the 
Commission  notes  that  it  still  believes 
the  fimdamental  purpose  of  position 
and  exercise  limits  are  being  served  by 
their  existence.  However,  given  the 
surveillance  capabilities  of  the 
Exchange  and  the  depth  and  liquidity  in 
both  the  QQQ  options  and  the 


underlying  cash  market  in  QQQs,  the 
Commission  believes  it  is  permissible  to 
significantly  raise  position  limits  for 
QQQ  options  without  risk  of  disruption 
to  the  options  or  underlying  cash 
markets.  Specially,  the  Commission 
believes  that  it  is  appropriate  to  increase 
position  and  exercise  limits  from  75,000 
contracts  to  300,000  contracts  for  QQQ 
options  for  several  reasons. 

First,  the  Commission  believes  that 
the  structure  of  the  QQQ  options  and 
the  considerable  liquidity  of  both  the 
imderlying  cash  and  options  market  for 
QQQ  options  lessen  the  opportunity  for 
manipulation  of  this  product  and 
disruption  in  the  underlying  market  that 
a  lower  position  limit  may  protect 
against.  In  this  regard,  the  CBOE  notes 
that  the  average  daily  trading  volumes 
for  the  QQQs  and  QQQ  options  from 
January  1,  2001  to  April  30,  2001  were 
70.5  million  shares  and  189,046 
contracts,  respectively.  CBOE  has  also 
noted  that  the  QQQ  option  is  the  most 
actively-traded  option  in  the  U.S. 
markets,  and  the  underlying  QQQ  is  the 
most  actively-traded  equity  security  in 
the  U.S.  markets.  12  These  factors 
provide  support  for  higher  limits  for  the 
QQQ  options  and  differentiate  them 
from  other  equity  options. 

Second,  the  Commission  notes  that 
current  margin  and  risk-based  haircut 
methodologies  serve  to  limit  the  size  of 
positions  maintained  by  any  one 
accoimt  by  increasing  the  margins  and/ 
or  capital  that  a  member  must  maintain 
for  a  large  position  held  by  itself  or  by 
its  customer.  Further,  the  CBOE,  under 
CBOE  Rules  4.13  and  12.10,  may  impose 
additional  margin  on  options  positions 
if  it  determines  that  this  is  warranted. 
The  Commission  believes  that  these 
financial  requirements  should  help  to 
address  concerns  that  a  member  or  its 
customer  may  try  to  maintain  an 
inordinately  large  imhedged  position  in 
QQQ  options  and  will  help  to  reduce 
risks  if  such  a  position  is  established. 

Finally,  the  Commission  believes  that 
the  reporting  requirements  imposed  by 
the  Exchange  imder  CBOE  Rule  4.13, 
which  will  continue  to  require  that  each 
member  or  member  organization  that 
maintains  a  position  on  the  same  side  of 
the  market  in  excess  of  10,000  contracts 
in  the  QQQ  option,  for  its  own  account 
or  for  the  accoimt  of  a  customer  report 
certain  information,  will  help  protect 
against  potential  manipulation.  The 
Exchange  also  requires  members  to 
report  subsequent  incremental  increases 
in  positions,  thus  assuring  that  positions 


are  regularly  monitored  by  the 
Exchange.  In  particular,  information 
that  must  be  reported  includes,  among 
other  things,  whether  or  not  the  options 
position  is  hedged,  and  if  so,  a 
description  of  the  hedge.  This 
information  should  help  the  CBOE  to 
monitor  accoimts  and  determine 
whether  it  is  necessary  to  impose 
additional  margin  for  under-hedged 
positions,  as  provided  imder  its  rules. 

In  summary,  the  financial  and 
reporting  requirements  noted  above 
should  allow  the  Exchange  to  detect  and 
deter  trading  abuses  arising  from  the 
increased  position  and  exercise  limits, 
and  will  also  allow  the  Exchange  to 
monitor  large  positions  in  order  to 
identify  instances  of  potential  risk  and 
to  assess  additional  margin  and/or 
capital  charges,  if  deemed  necessary. 
These  requirements,  coupled  with  the 
special  trading  characteristics  of  the 
QQQ  options  and  the  imderlying  QQQ 
noted  above,  warrant  approval  of  the 
Exchange's  proposal. '^ 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof  in  the  Federal  Register.  The 
Commission  notes  that  under  the 
current  CBOE  rules,  the  position  and 
exercise  limits  applicable  to  QQQ 
options  is  75,000  contracts.  However, 
due  to  a  50%  reduction  in  the  value  of   . 
the  underlying  QQQ  on  March  20,  2000, 
the  limit  was  adjusted  to  150,000 
contracts.  The  position  and  exercise 
limits  are  scheduled  to  revert  back  to 
75,000  contracts  after  the  January 
options  expiration  occurring  on  January 
18,  2002.  The  Exchange  has  represented 
to  the  Commission  that  limits  of  75,000 
contracts  for  the  QQQ  options  could 
substantially  reduce  depth  and  liquidity 
in  the  QQQ  market.  The  Comknission 
believes  for  the  reasons  noted  above  that 
it  is  appropriate  to  approve  this 
proposed  rule  change  increasing  the 
position  and  exercise  limits  to  300,000 
contracts  on  January  18,  2002. 
Accordingly,  the  Commission  finds  that 
there  is  good  cause,  consistent  with 
section  6(b)(5)  of  the  Act,'^  to  approve 
the  proposal  on  an  accelerated  basis. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2}  of  the  Act.'s  that  the 
proposed  rule  change  (SR-CBOE-2001- 


competition,  and  capital  fbnnation,  consistent  with 
Section  3  of  the  Act.  Id.  at  78c(f). 

>o  See  Securities  Exchange  Act  Release  No.  39489 
(December  24, 1997).  63  FR  276  Oanuary  5. 1998). 
»>M. 


>2  As  noted  by  the  CBOE,  the  QQQ  is  designed 
to  closely  track  the  performance  of  the  Nasdaq- 100 
Index.  As  of  November  30,  2001,  the  market 
capitalization  of  the  securities  underlying  the 
Nasdaq-100  Index  was  $1,875  trillion. 


>3  Of  course,  the  Commission  exp>ects  that  CBOE 
will  take  prompt  action,  including  timely 
communicationai  with  the  Commission  and  other 
marketplace  self-regulatory  organizations 
responsible  for  oversight  of  trading  in  the 
underlying  QQQ.  should  any  unanticipated  adverse 
market  effects  develop  due  to  the  increased  limits. 

>«  15  U.S.C  78ffb)(S). 

'5  15U.S.C.  78s(bJ(2). 
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44)  is  hereby  approved  on  an 
accelerated  basis.  I 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'* 

|.  L]nm  Taylor,  I 

Assistant  Secretary. 

[FR  Doc.  02-1906  Filed  1-24-02;  8:45  am) 
■UJHO  COM  WIO-Ot-M 
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[HilBMi  No.  3^-45311;  Hie  No.  SfMSE- 

2001-^  I 

Seif-Begui«iory  Oiganliitlotw;  Notice 
of  nikig  and  Order  Granting 
Acoolaralad  Approval  to  Propoaed 
Rule  Ctianga  by  hilai  national 
SacurWaa  Exchange  LLC  To  Incraaae 
PoaMon  and  Exarciaa  Umlta  tor 
Naadaq-lOO  Index  Tracking  Stock 
Optiona 

January  18,  2002.  ' 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,^  and 
Rule  19b-4  thereunder,^  notice  is 
hereby  given  that  on  October  8,  2001, 
the  International  Securities  Exchange 
LLC  ("ISE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  n  below,  which  Items  have 
been  prepared  by  the  Exchange.  On 
January  16,  2002,  the  Exchange  filed 
Amendment  No.  1  to  the  proposed  nile 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons.  For  the  reasons  discussed 
below,  the  Commission  is  granting 
accelerated  approval  of  the  proposed 
rule  change,  as  amended. 

L  Self-Regnlatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  ISE  proposes  to  increase  position 
and  exercise  limits  for  Nasdaq-100 
Index  Tracking  Stock  ("QQQ")  options 
to  300,000  contracts  on  the  same  side  of 
the  market.  The  text  of  the  proposed 
rule  change  is  available  at  the  Office  of 
the  Secretary,  ISE,  and  at  the 
Commission. 


'•17  CFR  200.3O-3(aHl2). 

•  15-U.S.C.  78s(b)(l). 

*  17  CFR  240.19b-*. 
^  Amendment  No.  1  supercedes  and  replaces  the 

original  19b-(  Bling  in  its  entirety.. 


n.  Self-Regulatory  Oi:ganization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
ISE  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  ISE  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  increase 
position  and  exercise  limits  for  options 
on  the  Nasdaq  100  Index  Tracking  Stock 
("QQQ  options")  up  to  300,000 
contracts  on  the  same  side  of  the 
market.  As  discussed  below,  the 
Exchange  believes  that  the  current 
limits  for  non-flex  equity  options  are  no 
longer  appropriate  for  QQQ  options 
given  the  liquidity  of  the  options,  the 
underlying  security,  and  the  securities 
that  comprise  the  Nasdaq-100  Index. 

QQQ  options  are  popular  hedging 
instruments  in  today's  market  and  by  far 
the  most  active  listed  option  product. 
The  average  daily  trading  volume  for 
QQQ  options  was  243,763  contracts 
during  the  first  quarter  of  2001,  330,786 
contracts  during  the  second  quarter,  and 
316,425  contracts  during  the  third 
quarter.  As  of  October  2001,  the  average 
daily  trading  volume  of  QQQ  options  is 
298,858  contracts.* 

One  of  the  primary  purposes  for 
imposing  position  and  exercise  limits  is 
to  minimize  the  opportunity  for  mini- 
manipulation,  which  is  an  attempt  to 
influence  the  price  movement  of  an 
iuiderl)ring  stock  to  benefit  a  previously 
established  options  position.^  The 


*  The  ISE  notes  that  in  comparison,  the 
Commission  approved  the  total  elimination  of 
position  limits  for  options  traded  on  the  SPX,  OEX 
and  OPC,  all  of  which  are  broadbased  indexes 
traded  solely  on  the  Chicago  Board  of  Options 
Exchange  ("CBOE").  Year  to  date  the  average  daily 
trading  volume  of  options  on  these  three  indexes  is 
92,814  contracts,  43,544  contracts,  and  35,365 
contracts  respectively.  Thus,  daily  average  volume 
in  QQQ  options  is  more  than  3.2  times  that  of  the 
SPX  and  nearly  8.5  times  that  of  the  DJX.  See 
Securities  Exchange  Act  Release  No.  41011  (Feb.  1, 
1999)  (Order  approving  elimination  of  position  and 
exercise  limits  for  XMl  and  XD  options  on  a  two- 
year  pilot  basis):  and  Securities  Exchange  Act 
Release  No.  40969  (Feb.  1, 1999)  (Order  approving 
the  elimination  of  position  and  exercise  limits  for 
SPX.  OEX.  DIX  on  a  two-year  pilot  basis). 

^  Seb  Securities  Exchange  Act  Release  No.  39489 
(Dec.  24. 1997),  63  FR  276  ()an.  S.  1998) 


Nasdaq  100  Index  Tracking  Stock 
represents  ownership  in  a  long-term 
unit  investment  trust  that  holds  a 
portfolio  of  the  equity  securities  that 
track  and  Nasdaq-100  Index.  Thus, 
while  QQQ  options  are  not  technically 
index  options  (for  which  the 
Commission  has  previously  approved 
the  elimination  of  position  limits  for 
options  on  certain  enormously 
capitalized  indexes),*  the  ISE  believes 
that  they  are  economically  similar  and 
are  used  by  investors  in  the  same 
manner  and  with  the  same  investment 
objectives  as  index  options.^  The 
Nasdaq-100  Index  includes  100  of  the 
largest  non-financial  companies  listed 
on  Nasdaq,  each  of  which  has  an 
average  daily  trading  volume  of  at  least 
100,000  shares  and  a  market 
capitalization  of  at  least  $500  million.^ 
The  Exchange  believes  that  it  would  be 
extremely  difficult  for  an  investor  to 
influence  the  price  of  the  Nasdaq-100 
Index  in  order  to  benefit  a  previously 
established  options  position. 

The  reporting  requirements  in  ISE 
Rule  415(b)  will  continue  to  apply  to 
QQQ  options.'  Rule  415(b)  requires 
Electronic  Access  Members  to  report 
end  of  day  positions  in  all  non-FLEX 
equity  options  in  excess  of  10,000 
contracts  on  the  same  side  of  the 
market.  The  report  must  specify 
whether  such  position  is  hedged  and 
provide  documentation  as  to  how  such 
position  is  hedged,  including  a 
description  of  any  collateral  used  to 
carry  the  position.  This  report  is 
required  at  the  time  the  accoimt  exceeds 
the  10,000  contract  threshold  and 
thereafter,  for  customer  accounts,  when 


B  See  supra  note  4. 

'  The  Commission  notes  that  the  elimination  of 
position  and  exercise  limits  for  certain  broad-based 
index  options  was  based  on  many  factors  including 
the  enormous  capitalizations  of  the  indexes.  For 
example,  the  market  capitalization  of  the  SPX,  OEX 
and  DJX  as  of  October  2001  was  $9.81  trillion,  $5.7 
trillion  and  $3.23  trillion,  respectively.  See 
Securities  Exchange  Act  Release  No.  44994  (October 
26,  2001),  66  FR  55722  (November  2,  2001) 
(permanentiy  approving  the  pilot  to  eliminate 
position  and  exercise  limits  for  OEX,  SPX  and  DPC 
Index  options).  In  contrast,  the  market 
capitalization  of  the  NASDAQ  100  as  of  Novemljer 
2001  -was  1.875  trillion.  The  Commission  further 
notes  that  options  on  QQQs  physically  settle  in  the 
underlying QQQs,  which  had  net  assets  of  $23,96 
billion  as  of  November  30,  2001.  In  contrast,  index 
options  are  cash  settled  based  on  the  underlying 
value  of  the  index. 

"  According  to  information  available  on 
Bloomberg,  L.P.,  an  information  company,  the 
average  daily  trading  volume  for  the  Nasdaq  100 
Index  Tracking  Stock  was  66.8  million  shares 
during  the  first  quarter  of  this  year,  69.8  million 
shares  during  second  quarter,  and  64.6  million 
during  the  third  quarter. 

^The  general  reporting  requirement  contained  in 
ISE  Rule  415(a)  for  customer  accounts  that  maintain 
a  position  in  excess  of  200  contracts  also  will 
remain  applicable  for  QQQ  options. 
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the  position  increases  by  2,500  contracts 
and  for  proprietary  accoimts,  when  the 
position  increases  by  5,000.  Exchange 
market-makers  are  not  required  to  report 
under  ISE  Ride  415(b)  as  market-makers 
account  positions  can  be  accessed 
through  the  Exchange's  market 
surveillance  systems. 

Finally,  the  Exchange  proposes  to 
explicidy  state  in  Supplementary 
Material  to  ISE  Rule  412  that  it  may  use 
its  authority  under  ISE  Rule  1204(b)  to 
impose  additional  margin  requirements 
upon  an  accoimt  that  maintains  imder- 
hedged  options  positions. 

2.  Basis 

'  The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act '°  in  general  and 
furthers  the  objectives  of  section 
6(b)(5)  11  in  particular  in  that  it  is 
designed  to  prevent  fi-audulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  firee  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  nde  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  shoidd  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
.Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  ISE.  All 
submissions  should  refer  File  No.  SR- 
ISE-2001-26  and  should  be  submitted 
by  February  15,  2002. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
section  6(b)(5)  of  the  Act  '2  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

'Position  and  exercise  limits  serve  as 
a  regulatory  tool  designed  to  address 
potential  manipulative  schemes  and 
adverse  market  impact  surrounding  the 
use  of  options.  In  the  past,  the 
Commission  has  stated  that: 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges  have 
had  rules  imposing  limits  on  the  aggregate 
number  of  options  contracts  that  a  member 
or  customer  could  hold  or  exercise.  These 
rules  are  intended  to  prevent  the 
establishment  of  options  positions  that  can 
be  used  or  might  create  incentives  to 
manipulate  or  disrupt  the  underlying  market 
so  as  to  benefit  the  options  position.  In 
particular,  position  and  exercise  limits  are 
designed  to  minimize  the  potential  for  mini- 
manipulations  and  for  comers  or  squeezes  of 
the  underlying  market.  In  addition  such 
limits  serve  to  reduce  the  possibility  for 
disruption  of  the  options  market  itself, 
especially  in  illiquid  options  classes." 

In  general,  the  Commission  has  taken 
a  gradual,  evolutionary  approach  toward 
expansion  of  position  and  exercise 
limits.  The  Commission  has  been 
careful  to  balance  two  competing 


concerns  when  considering  the 
appropriate  level  at  which  to  set 
position  and  exercise  limits.  The 
Commission  has  recognized  that  the 
limits  must  be  sufficient  to  prevent 
investors  from  disru{)ting  the  market  in 
the  component  seciuities  comprising 
the  indexes.  At  the  same  time,  the 
Commission  has  determined  that  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discotu-age  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market. '"• 

The  Commission  has  carefully 
considered  the  ISE's  proposal  to 
increase  position  and  exercise  limits  for 
QQQ  options.  At  the  outset,  the 
Commission  notes  that  it  still  believes 
the  fimdamental  purpose  of  position 
and  exercise  limits  are  being  served  by 
their  existence.  However,  given  the 
surveillance  capabilities  of  the 
Exchange  and  the  depth  and  liquidity  in 
both  the  QQQ  options  and  the 
underlying  cash  market  In  QQQs,  the 
Commission  believes  it  is  permissible  to 
significanUy  raise  position  limits  for 
QQQ  options  without  risk  of  disruption 
to  the  options  or  underlying  cash 
markets.  Specifically,  the  Commission 
believes  that  it  is  appropriate  to  increase 
position  and  exercise  limits  from  75,000 
contracts  to  300,000  contracts  for  QQQ 
options  for  several  reasons. 

First,  the  Commission  believes  that 
the  structure  of  the  QQQ  options  and 
the  considerable  liquidity  of  both  the 
tinderlying  cash  and  options  market  for 
QQQ  options  lessens  the  opportunity  for 
manipulation  of  this  product  and 
disruption  in  the  underlying  product 
that  a  lower  position  limit  may  protect 
against.  In  this  regard,  the  ISE  notes  that 
the  average  daily  trading  volume  for 
QQQ  options  was  243,763  contracts 
during  the  third  quarter  of  2001, 
330,786  contracts  during  the  second 
quarter,  and  316,425  contracts  during  " 
the  third  quarter.  The  ISE  also  notes  that 
the  QQQ  option  is  the  most  actively- 
traded  option  in  the  U.S.  markets,  and 
the  underlying  QQQ  is  the  most 
actively-traded  equity  security  in  the 
U.S.  markets. IS  These  factors  provide 
support  for  higher  limits  for  the  QQQ 
options  and  differentiate  them  from 
other  equity  options. 

Second,  the  Commission  notes  that 
current  margin  and  risk-based  haircut 


»<»15U.S.C.  78«[b). 
"  15  U.S.C  78(R>)(5). 


"  IS  U.S.C.  78Kb)(5).  In  approving  this  rule 
change,  the  Commission  notes  that  it  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  Id.  at  78c(f). 

"  See  Securities  Exchange  Act  Release  No.  39489 
(December  24, 1997),  63  FR  276  (January  5, 1998). 


"  As  noted  by  the  ISE.  the  QQQ  is  designed  to 
closely  track  the  performance  of  the  Nasdaq-100 
Index.  As  of  Novemt)er  30,  2001 ,  the  market 
capitalization  of  the  securities  underlying  the 
Nasdaq-100  Index  was  SI. 875  trillion. 


Viulnval     Da 


is»<»./\7r,1        e7       KTr,       ^'7  IVriAt 


TAniieh«.«r     OC        OHAO   /  \lr\ii^K 


Q'7fi9 


3762 


Federal  Register /Vol.  67,  No.  17 /Friday,  January  25.  2002 /Notices 


methodologies  serve  to  limit  the  size  of 
positions  maintained  by  any  one 
account  by  increasing  the  margin  and/ 
or  capital  that  a  member  must  maintain 
for  a  large  position  held  by  itself  or  by 
its  customer.  In  this  regard,  the 
Commission  believes  the  ISE's  adoption 
of  Supplementary  Material  to  ISE  Rule 
412.  to  state  that  the  ISE  has  the 
authority  to  impose  additional  margin 
on  options  positions  if  it  determines 
that  this  is  warranted,  is  appropriate. 

Finally,  the  Commission  believes  that 
the  reporting  requirements  imposed  by 
the  Exchange  under  ISE  Rule  415(b), 
which  will  continue  to  require  that  each 
member  or  member  organization  that 
maintains  a  position  on  the  same  side  of 
the  market  in  excess  of  lOiOCM)  contracts 
in  the  QQQ  option,  for  its  own  account 
or  for  the  accoimt  of  a  customer  report 
certain  information,  will  help  protect 
against  potential  manipulation.  The 
^change  also  requires  members  to 
report  subsequent  incremental  increases 
in  positions  i  thus  assuring  that  positions 
are  regularly  monitored  by  the 
Exchange.  In  particidar,  information 
that  must  be  reported  includes,  among 
other  things,  whether  or  not  the  options 
position  is  hedged,  and  if  so,  a 
description  of  the  hedge.  The 
information  should  help  the  ISE  to 
monitor  accoimts  and  determine 
whether  it  is  necessary  to  impose 
additional  margin  for  imder-hedged 
positions,  as  provided  imder  its  rules. 
The  Commission  believes  that  these 
financial  requirements  are  sufficient  to 
address  concerns  that  a  member  or  its 
customer  may  try  to  maintain  an 
inordinately  large  unhedged  position  in 
QQQ  options. 

In  summary,  the  financial  and 
reporting  requirements  noted  above 
should  ^ow  the  Exchange  to  detect  and 
deter  trading  abuses  arisii^g  from  the 
increased  position  and  exercise  limits, 
and  Moll  also  allow  the  Exchange  to 
monitor  large  positions  in  order  to 
identify  instances  of  potential  risk  and 
to  assess  additional  margin  and/or 
capital  charges,  if  deemed  necessary. 
These  requirements  coupled  with  the 
special  trading  characteristics  of  the 
(y)Q  options  and  the  imderlying  QQQs 
noted  above,  warrant  approval  of  the 
Exchai^e's  proposal.  >^ 

TheQsmmission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 


I'Of  course,  the  Conunission  expects  that  ISE 
will  take  prompt  action,  including  timely 
coDununication  with  the  Commission  and  other 
marketplace  self-regulatory  organizations 
responsible  for  oversight  of  trading  in  the 
underlying  QQQ.  should  any  unanticipated  adverse 
market  effects  develop  due  to  the  increased  limits. 


thereof  in  the  Federal  Register.  The 

Commission  notes  that  under  the 
current  Exchange  rules,  the  position  and 
exercise  limits  applicable  to  QQQ. 
options  is  75,000  contracts.  However, 
due  to  a  50%  reduction  in  the  value  of 
the  underlying  QQQ  on  March  20,  2000, 
the  limit  was  adjusted  to  150,000 
contracts.  The  position  and  exercise 
limits  are  scheduled  to  revert  back  to 
75J)00  contracts  after  the  January 
options  expiration  occiuring  on  January 
18,  2002.  The  Commission  notes  that 
limits  of  75,000  contracts  for  the  QQQ 
options  could  reduce  depth  and 
liquidity  in  the  QQQ  market.  The 
Commission  believes  for  the  reasons 
noted  above  that  it  is  appropriate  to 
approve  this  proposed  rule  change 
increasing  the  position  and  exercise 
limit  to  300,000  contracts  on  January  18, 
2002.  Accordingly,  the  Conunission 
finds  that  there  is  good  cause,  consistent 
with  section  6(b)(5)  of  the  Act,»^  to 
approve  the  proposal  on  an  accelerated 
basis. 

It  is  therefore  ordered,  piirsuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-ISE-2001-26) 
is  hereby  approved,  as  amended,  on  an 
accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.!' 
J.  Lynn  Taylor. 
Assistant  Secretary. 
(FR  Doc.  02-1907  Filed  1-24-02;  8:45  am] 
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January  17.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  notice  is  hereby  given  that  on 
September  19,  2001,  MBS  Clearing 
Corporation  ("MBSCC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  and  on  September  26. 
2001,  amended  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  primarily  by  MBSCC.  The 
Commission  is  publishing  this  notice  to 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposed  rule  change  will 
implement  a  real-time  trade  matching 
service. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule    . 
Change 

In  its  filing  with  the  Commission, 
MBSCC  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  MBSCC  has  prepared 
summaries,  set  forth  in  sections  (A),  (B) 
and  (C)  below,  of  the  most  significant 
aspects  of  such  statements.^ 

(A)  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  furtherance  of  MBSCC's  mission  to 
reduce  the  costs  and  risks  associated 
with  trading  in  the  mortgage-backed 
securities  market,  MBSCC  has  enhanced 
its  services  to  enable  its  participants  to 
submit  executed  trade  terms  and  to 
receive  comparison  results  from  MBSCC 
in  a  more  timely  manner.  The 
cornerstone  of  this  objective  is  the 
implementation  of  the  Real-Time  Trade 
Matching  ("RTTM")  service  that  will 
replace  MBSCC's  current  twice-daily 
match  process  with  respect  to  trade 
input  information.  MBSCC  anticipates 
that  the  RTTM  service  will  provide 
more  certainty,  will  reduce  execution/ 
market  risk,  and  will  eliminate  the 
redundancy  between  the  verbal 
checkout  process  (which  is  described 
below)  and  the  ciurent  MBSCC 
matching  process.^ 

MBSCC's  objective  in  iimplementing 
the  RTTM  service  is  to  match  all  trade 
input  in  real-time  within  minutes  of 
trade  execution  while  providing 
participants  with  the  greatest  flexibility 
and  least  amount  of  disruption  in  the 


>'15U.S.C.  78fM(5). 
'» 15  U.S.C.  78s(b)(2). 
'» 17  CFR  20O.3O-3(a)(12) 
'  15  U.S.C.  788(h)(1). 


2  The  Commission  has  modified  parts  of  these 
statements. 

^  One  of  the  main  obiectives  of  the  RTTM  service 
is  to  significantly  reduce  the  risks  associated  with 
a  prolonged  period  of  time  between  trade  execution 
and  achievement  of  legal  and  binding  confirmation. 
The  elapsed  time  between  trade  execution  and 
verba]  checkout,  followed  by  a  legal  and  binding 
confirmation,  is  a  known  and  serious  risk  to  the 
ultimate  settlement  of  the  trade  for  all  trading 
organizations.  Reducing  the  elapsed  time  between 
trade  execution  and  achievement  of  a  legal  and 
binding  confirmation  increases  certainty  and 
reduces  risL 
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migration  towards  this  goal.  MBSCC 
will  retire  its  batch  trade  matching 
process  with  respect  to  trade  input 
information  upon  implementation  of  the 
RTTM  service.  All  trade  activity  for  all 
participants,  regardless  of  the  form  of 
trade  input,  will  be  matched  solely  by 
the  RTTM  service  upon  its 
implementation.  Therefore,  participants 
that  increase  the  frequency  of 
submission  and  reconciliation 
throughout  the  business  day  will  be  able 
to  realize  the  benefits  of  the  RTTM 
service. 

MBSCC's  Current  Matching  Process 

Currently,  MBSCC  participants 
submit  details  of  executed  trades  daily 
to  MBSCC  by  means  of  terminal  or  batch 
submissions.  While  participants  may 
submit  trade  input  to  MBSCC  anytime 
during  published  business  hours, 
MBSCC  performs  its  matching  process 
of  participant  submitted  data  twice  per 
day:  at  10:30  a.m.  ("AM  Pass")  and  at 
11:30  p.m.  ("PM  Pass"). 

Output  reports/files  detailing  the 
results  of  the  matching  process  are 
available  to  participants  at  11:30  a.m. 
for  the  AM  Pass  and  at  4:00  a.m.,  for  the 
PM  Pass.  The  primary  outputs  are  the 
"Purchase  and  Sale  Report"  listing 
submitted  trades  that  successfully 
compared  and  the  "Transaction 
Summary  Report"  listing,  among  other 
things,  submitted  trades  that  did  not 
compare.  The  Purchase  and  Sale  Report 
serves  as  the  sole  and  binding 
confirmation  of  trades  and  provides  data 
for  Rule  lOb-10  compliance  purposes  as 
well. 

Given  that  the  majority  of  trades  are 
submitted  after  the  AM  Pass,  the  timing 
limitations  of  a  twice-daily  matching/ 
reporting  process  mean  that  participants 
generally  are  notified,  at  the  earliest, 
that  a  trade  has  achieved  "binding 
confirmation"  status  during  the  morning 
following  submission  to  MBSCC.  To 
overcome  this  time  delay,  participants 
engage  in  a  process  known  as  "verbal 
checkout."  Shortly  after  execution,  ' 
participants  contact  each  other  and 
verbally  confirm  executed  trade  details. 
The  verbal  checkout  process  is 
important  to  participants  to  ascertain, 
with  some  degree  of  certainty,  their  . 
intraday  trading  positions.  While 
generally  efiective,  the  verbal  checkout 
process  is  cumbersome,  error-prone,  and 
lacks  the  "binding"  status  afforded  by 
the  two-sided  matching  and 
confirmation  through  MBSCC. 

The  RTTM  Service  and  the  Requisite 
Rules  Changes 

In  order  to  provide  more  certainty,  to 
reduce  execution/market  risk,  and  to 
eliminate  the  redundancy  between  the 


verbal  checkout  process  and  MBSCC's 
trade  input  matching  process,  MBSCC 
will  offer  the  RTTM  service.  As  stated 
above,  MBSCC  currently  processes 
transaction  information  in  two  batch 
processing  passes.  One  segment  of  that 
processing,  the  matching  of  trade  input 
information,  will  be  processed  by  the 
RTTM  service.  The  other  segments  of 
the  daily  processing,  including  the 
matching  of  clearance  information,  will 
continue  to  be  done  in  either  one  or 
both  of  the  two  existing  batch 
processing  passes. 

The  RTTM  service  will  provide  trade 
input  matching  for  dealer-to-dealer 
trades  and  inter-dealer  broker  trades. 
The  RTTM  service  will  support  all  of 
the  trade  types  currently  supported  by 
MBSCC  (settlement  balance  order 
destined,  trade-for-trade,  comparison 
only,  and  option)  as  well  as  the  various 
trade  functions  used  by  participants, 
such  as  the  "Don't  Know"  or  "DK" 
function. 

Participants  will  be  able  to  submit 
transaction  information  for  processing 
through  the  RTTM  service  using  the 
batch  file  submission  method  that  is 
used  today,  which  is  called  "File 
Transmission  Service."  In  addition, 
participants  will  also  be  able  to  use  a 
batch  file  transmission  method  that 
employs  SWIFT  formats,  the  RTTM 
terminal  service,  and  interactive 
messaging.  Regardless  of  the  input 
method,  MBSCC  will  make  available  to 
participants  real-time  updates  on  all 
transactions  entered  into  the  system. 

The  following  rule  changes  are 
necessary  to  accommodate  the 
introduction  of  the  RTTM  service: 

i.  General  provisions  on  the  RTTM 
service:  MBSCC  is  proposing  to  add  two 
provisions  to  its  rules  to  provide 
generally  for  the  RTTM  service.  One  of 
these  provisions  (new  Section  1  or  Rule 
3  of  .Article  11)  will  provide  taht 
MBSCC's  comparison  of  trade  input  will 
occur  in  real  time,  and  the  other  (new 
Section  1  of  Rule  4  of  Article  II)  will 
distinguish  the  RTTM  processing  from 
the  current  processing  passes. 

ii.  New  reports  provided  by  the  RTTM 
service:  MBSCC's  RTTM  processing  will 
produce  output  via  the  RTTM  terminal 
service  as  well  as  via  interactive 
messages.  MBSCC  is  proposing  to  add  a 
definition  for  the  term  "Report"  to 
encompass  any  type  of  output  in  any 
form  that  is  provided  by  MBSCC  to  its 
participants.  As  a  result  specifically  of 
RTTM  processing,  there  will  be 
"Reports"  that  will  indicate  the 
transactions  whose  trade  input  has 
compared  ("RTTM  Compare  Reports").* 


*  These  reports  will  also  indicate  cancellations  of 
previously  compared  trades. 


and  "Reports"  that  will  indicate  the 
transactions  whose  trade  input  has  not 
compared  ("RTTM  Uncompare 
Reports"). 

iii.  Changes  to  existing  reports: 
MBSCC  will  continue  to  provide  the 
reports  that  are  created  as  a  result  of  its 
current  two  processing  passes,  with 
some  modifications  in  one  case.  The 
Purchase  and  Sale  Report  details  the 
results  of  the  current  batch  trade 
processing,  which  includes  the 
matching  of  trade  input  submissions,  as 
well  as  the  matching  of  clearance 
information.  No  changes  are  proposed  to 
the  information  provided  by  the 
Purchase  and  Sale  Report.  Like  the 
Purchase  and  Sale  Report,  the 
Transaction  Summary  Report  is  also 
provided  as  a  result  of  the  current  twice- 
daily  processing  passes.  Upon 
implementation  of  RTTM  processing, 
the  Transaction  Summary  Report  will 
no  longer  provide  details  of  unmatched 
trade  terms.  Unmatched  trade  terms  will 
be  available  to  participants  via  the 
RTTM  Uncompare  Reports  (which  as 
stated  above,  will  be  in  the  form  of 
output  provided  by  MBSCC  via  the 
RTTM  terminal  service  as  well  as  via 
interactive  messages).  MBSCC  is 
proposing  to  modify  its  rules  to  delete 
references  to  the  Transmission 
Summary  Report  as  notification  of 
unmatched  trades  and  to  provide  for 
this  notification  to  occur  by  means  of 
the  RTTM  Uncompare  Reports. 

iv.  Sole  and  binding  confirmation  of 
trades:  The  rules  currently  provide  that 
the  Purchase  and  Sale  Report  is  the  sole 
and  binding  confirmation  of  the  trade. 
In  addition,  the  Purchase  and  Sale 
Report  currently  fulfills  Rule  lOb-lO 
requirements  for  generation  of  trade 
confirms.  As  stated  above,  upon 
implementation  of  RTTM,  the  Purchase 
and  Sale  Report  will  continue  to  be 
purchased  twice  daily  displaying 
matched  trades.  Participants  will, 
however,  have  received  notice  of  trade 
input  matching  prior  to  the  production 
of  the  Purchase  and  Sale  report  by 
means  of  the  RTTM  Compare  Reports. 
To  enable  participants  to  rely  upon  the 
results  of  the  RTTM  processing,  MBSCC 
is  proposing  to  amend  its  rules  to  confer 
sole  and  binding  trade  confirmation 
status  on  the  RTTM  Compare  Reports. 
Since  the  Purchase  and  Sale  Report 
covers  the  matching  of  clearing 
information  (which  is  not  covered  by 
the  RTTM  processing  and  thus  would 
not  be  reported  in  the  RTTM  Compare 
Reports),  it  will  remain  the  sole  and 
binding  confirmation  with  respect  to 
that  information.  The  Purchase  and  Sale 
Report  will  remain  the  Rule  lOb-lO 
complaint  confirmation. 


* i_i I   n. 
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V.  Tmde  input  submission  by  inter- 
dealer  brokers  ("IDBs"):  Certain  RTTM 
trade  input  fonnats  require  that  an  IDB 
submit  two  separate  transactions  linked 
together  by  a  common  reference  number 
per  trade.  Under  the  current  trade 
submission  format,  IDBs  submit  two 
transactions,  one  identifying  one  dealer 
(buyer)  and  one  identifying  the  other 
dealer  (seller),  on  give-up  trades.  The 
rule  on  IDE  trade  input  (current  Section 
1  of  Rule  3of  Article  II)  speaks  generally 
in  terms  of  trade  input  and  does  not 
specify  the  nimiber  of  submissions 
required.  The  only  rule  change  that  is 
proposed  in  this  respect  is  a  reference 
to  MBSCC's  procedures,  which  will 
describe  in  detail  the  trade  input 
submission  reqiiirements. 

vi.  Retirement  of  maximum  match 
mode:  MBSCC's  rules  provide  that  each 
dealw  must  select  a  match  mode  to 
govern  the  comparison  of  each  such 
dealer's  MBSCC-eligible  transactions 
involving  an  IDB.  libe  rules  currently 
provide  for  three  match  modes:  theexact 
match  mode,  the  net  position  match 
mode,  and  the  maximum  match  mode.^ 
Upon  implementation  of  the  RTTM 
service,  only  the  exact  and  net  position 
match  modes  will  be  available.  MBSCC 
is  proposing  to  retire  the  maximum 
match  mode  due  to  lack  of  participant 
demand  for  this  feature.  The  proposed 
rule  changes  delete  all  references  to  the 
tnnvimiiin  match  mode. 

vii.  Review  ofrepori^  by  participants: 
MBSCC's  rules  currently  contain  a 
provision  that  requires  participants  and 
limited  purpose  participants  to  review 
the  reports  that  they  receive  from 
MBSCC.  MBSCC  desires  to  expand  the 
provision  to  cover  any  type  of 
communication  provideid  to  participants 
by  MBSCC  and  to  require  participants  to 
inform  MBSCC  promptly,  and  in  no 
event  later  than  ten  calendar  days  upon 
receipt  of  the  communication,  if  there  is 
any  error,  omission,  or  other  problem 
with  respect  to  the  communication. 
MBSCC  believes  that  the  ten-day 


>The  "exact  match  mode"  means  that  trade  input 
that  matches  in  all  other  respects  will  be  compared 
only  if  the  par  amount  of  the  eligible  securities 
repotted  to  have  been  sold  or  purchased  by  the 
dealer  for  a  particular  transaction  is  identical  to  the 
par  amoimt  of  a  particular  transaction  reported  by 
the  broker.  The  "net  position  match  mode"  means 
that  trade  input  that  matches  in  all  other  respects 
will  be  compared  only  if  the  aggregate  par  amoimt 
of  one  or  more  transactions  in  eligible  securities 
reported  to  have  been  sold  or  purchased  by  the 
dealer  equals  the  aggregate  par  amount  for  one  or 
more  transactions  reported  by  the  broker.  The 
"maximum  match  mode"  means  diat  trade  input 
that  matches  in  all  other  respects  will  be  compared 
to  the  extent  that  the  par  amount  of  eligible 
securities  reported  to  have  been  sold  or  purchased 
by  the  dealer  does  not  exceed  the  aggregate  par 
amount  for  one  ore  more  transactions  reported  by 
the  broker  with  transactions  reported  by  the  broker 
in  any  excess  par  amount  remaining  uncompared. 


timeframe  will  provide  participants 
with  a  sufficient  amoimt  of  time  within 
which  to  detect  problems  in  a 
commimication  from  MBSCC. 

viii.  New  definitions:  MBSCC  is 
proposing  to  add  definitions  for  the 
following  new  terms:  "Real  Time"  and 
"RTTM  Processing"  to  encompass  the 
new  real-time  processing  concepts  that 
will  be  introduced  in  the  rules;  "RTTM 
Compare  Report"  and  "RTTM 
Uncompare  Report"  to  specify  the 
reports  that  will  be  available  under  the 
RTTM  service;  and  "Report"  to 
encompass  all  of  the  different  types  of 
output  that  can  be  provided  by  MBSCC 
to  participants.  The  proposed 
amendments  to  existing  definitions  are 
incidental  to  the  changes  described 
above. 

ix.  Amendment  to  MBSCC's  Schedule 
of  Charges  for  IDBs:  MBSCC  is 
proposing  to  amend  its  Schedule  of 
Charges  to  give  IDBs  a  service-fee  based 
incentive  to  move  to  interactive 
messaging.  MBSCC  believes  that  it  is 
important  to  offer  the  incentive  to  its 
IDB  participants  because  their  early 
participation  is  critical  to  a  successful 
implementation  of  the  RTTM  service. 
From  a  dealer  perspective,  lack  of 
participation  by  one  or  more  of  the  IDBs 
severely  dilutes  the  benefits  the  dealer 
will  gain  from  RTTM  usage  because  a 
large  percentage  of  the  dealers' 
matching  activity  is  against  IDBs.  The  ' 
perception  of  reduced  benefit  leads  to 
delays  in  dealer  participation  and  a 
protracted  rollout  process.  Therefore, 
MBSCC  is  proposing  to  waive,  for  a 
period  of  one  year  commencing  with 
putting  the  RTTM  service  into 
production,  all  trade  recording  "Give- 
Up  Trade  Create"  fees  for  IDBs  that 
participate  in  MBSCC's  testing  (or 
"beta")  phase  of  the  RTTM  service  and 
subsequently  move  to  production  (IDBs 
must  be  interactive  in  order  to 
participate  in  the  testing  phase,  which 
is  scheduled  to  take  place  during  the 
first  quarter  of  2002). 

The  proposed  rule  change  is 
consistent  with  the  requirements  of 
Section  17 A  of  the  Act  and  the  rules  and 
regulations  thereimder,  because  they 
will  reduce  execution/market  risk  and 
eliminate  the  redimdancy  between  the 
verbal  checkout  process  and  MBSCC's 
trade  input  matching  process. 

(B)  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

MBSCC  does  not  believe  that  the 
proposed  rule  change  will  have  any 
impact  or  impose  any  burden  on 
competition. 


(C)  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  relating  to  the 
proposed  rule  change  have  not  yet  been 
solicited  or  received.  MBSCC  will  notify 
the  Commission  of  any  written 
comments  received  by  MBSCC. 

m.  Date  of  Efiiectiveness  of  the 
Propmed  Rule  Change  and  Timing  for 
Commission  Action 

Within  thirty-five  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
ninety  days  of  such  date  if  it  finds  such 
longer  period  tcT  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  MBSCC  consents,  the 
Commission  will: 

(a)  By  order  approve  the  proposed 
rule  change  or 

(b)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Copies  of  such 
filing  will  also  be  available  for 
inspection  and  copying  at  the  principal 
office  of  MBSCC.  All  submissions 
should  refer  to  file  No.  SR-MBSCC 
2001-02  and  should  be  submitted  by 
February  15,  2002. 

For  the  Conunission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-1901  Filed  1-24-02;  8:45  am] 
BftJUNQ  CODE  a010-«1-M 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[RalMM  No.  34-46313;  File  Na  SR-PCX- 
2002-03] 

Self-Regulatory  Organlzallons;  Notice 
of  Filing  and  Order  Granting 
Acceleraled  Approvallo  Propoeed 
Rule  Change  by  Pacific  Exchange,  Inc. 
To  Increase  Position  and  Exercise 
Limits  for  Nasdaq-100  index  Tracking 
Stock  Options 

January  18,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,^  and 
Rule  19b-4  thereunder,^  notice  is 
hereby  given  that  on  January  17,  2002, 
the  Pacific  Exchange,  Inc.  ("PCX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  n 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  accelerated  approval  of  the 
proposed  rule  change. 

I.  Self-Regulatory  Organization's     * 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  increase 
position  and  exercise  limits  for  Nasdaq- 
100  hidex  Tracking  Stock  ("QQQ") 
options  to  300,000  contracts  on  the 
same  side  of  the  market.^  The  text  of  the 
proposed  rule  change  is  available  at  the 
Office  of  the  Secretary,  PCX,  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  HI  below.  The  PCX  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  increase 
position  and  exercise  limits  for  QQQ 
options  up  to  300,000  contracts  on  the 
same  side  of  the  market.  The  Exchange 
will  continue  to  require  that  member 
organizations  report  all  QQQ  options 
positions  exceeding  200  contracts 
pursuant  to  Exchange  Rule  6.6, 
Moreover,  for  accounts  holding , 
positions  in  excess  of  10,000  contracts 
on  the  same  side  of  the  market,  the 
Exchange  will  also  continue  to  require 
information  concerning  the  extent  to 
which  such  positions  are  hedged.  The 
PCX  believes  that  increasing  position 
and  exercise  limits  from  75,000  to 
300,000  contracts  for  QQQ  options  will 
provide  greater  flexibility  for  market 
participants  attempting  to  hedge  their 
market  risks.*  In  addition,  Exchange 
staff  will  be  able  to  re-focus  efforts  and 
resources  to  other  notable  areas. 

Manipulation 

Position  limits  restrict  the  number  of 
options  contracts  that  an  investor,  or  a 
group  of  investors  acting  in  concert, 
may  own  or  control.  Similarly,  exercise 
limits  prohibit  the  exercise  of  more  than 
specified  a  number  of  contracts  on  a 
particular  instrument  within  five  (5) 
business  days.  The  Commission,  by 
imposing  these  limits  on  exchange- 
traded  options,  has  sought  to:  (1) 
Minimize  the  potential  for  mini- 
manipulations,^  as  well  as  other  forms 
of  market  manipulations;  (2)  impose  a 
ceiling  on  the  position  that  an  investor 
with  inside  corporate  or  market 
information  can  establish;  and  (3) 
reduce  the  possibility  of  disruption  in 
the  options  and  imderlying  cash 
markets.^  The  PCX  believes  that  the 
structure  of  the  QQQ  option  and  the 
tremendous  liquidity  of  both  the 
underlying  cash  and  options  market  for 
QQQs  should  allay  regulatory  concerns 
of  potential  manipulation.  The  PCX 
further  believes  that  QQQ  options  are 
not  readily  susceptible  to  manipulation 
based  largely  on  the  liquidity  and 


activity  of  the  underlying  QQQ  as  well 
as  the  securities  comprising  the  QQQ. 
Therefore,  the  Exchange  submits  that 
increasing  position  and  exercise  limits 
to  300,000  contracts  may  generate 
greater  order  flow  for  the  PCX  and 
provide  members  with  greater  flexibility 
in  hUfilling  their  obligations  to 
customers  and  the  market. 

Although  the  QQQ  option  is  not  itself 
an  index  option  product,  it  nonetheless 
is  designed  to  closely  track  the  price 
and  yield  performance  of  the  Nasdaq- 
100  index.'  Therefore,  the  PCX  believes 
that  in  evaluating  this  proposal  to 
increase  position  and  exercise  limits  for 
QQQ  options,  the  Commission  should 
apply  an  analysis  similar  to  what  was 
used  in  connection  with  broadbased 
index  options.^ 

The  PCX  believes  in  connection  with 
QQQ  options  that  the  restrictive 


>  15  U.S.C.  78stb)(l). 

2 17  CFR  240.19b-4. 

3  The  PCX  also  proposed  a  non-substantive 
amendment  to  Rule  6.9(a)  clarifying  that  options  off 
securities  such  as  unit  investment  trusts  must 
follow  equity  position  and  exercise  limit  rules. 


*  Although  the  cunent  position  limit  is  75.000 
contracts  due  to  a  50%  reduction  in  the  value  of 
the  underlying  QQQ  on  March  20,  2000,  the  limit 
was  adjusted  to  150,000. 

^Mini-manipulation  is  an  attempt  to  influence, 
over  a  relatively  small  range,  the  price  movement 
in  a  stock  to  benefit  a  previously  established 
options  position. 

"  See  Becker  and  Bums,  Regulation  of  Exchange- 
Traded  Options  in  The  Handbook  of  Derivatives 
and  Synthetics  (1994),  Probus  Publishing  Company, 
and  Regulating  the  Options  Market,  Institutional 
Investor  Forum  (November  1991). 


' QQQ  represents  ownership  in  the  Nasdaq-lOO 
Trust,  a  long-term  unit  investment  trust  established 
to  accumulate  and  hold  a  portfolio  of  the  equity 
securities  that  comprise  the  Nasdaq-lOO  Index.  The 
Nasdaq-lOO  Index  includes  100  of  the  largest  non- 
financial  companies  listed  on  the  Nasdaq  National 
Market.  The  Nasdaq-100  reflects  Nasdaq's  largest 
growth  companies  across  major  industry  groups 
with  all  index  components  having  a  market 
capitalization  of  at  least  S500  million  and  an 
average  daily  trading  volume  of  at  100,000  shares. 
QQQ  is  intended  to  provide  investment  results  that 
generally  correspond  to  the  Nasdaq-lOO  Index  with 
an  initial  market  value  approximated  at  '/wth  the 
value  of  the  underlying  Nasdaq-100  Index.  A 
description  and  analysis  of  the  Nasdaq-lOO  Index  is 
set  forth  by  the  Commission  in  Securities  Exchange 
Act  Release  No.  33428  Oanuary  4.  1994).  59  FR 
1576  (January  11,  1994)  (order  approving  trading  of 
Nasdaq-100  options  by  the  CBOE).  As  of  November 
30,  2001.  the  market  capitalization  of  the  securities 
underlying  the  Nasdaq-lOO  Index  was 
approximately  $1,875  trillion,  while  the  QQQ  had 
net  asseU  of  $23.96  billion  and  559.1  million  shares 
outstanding.  By  far  the  largest  economic  sector 
represented  is  technology  amounting  to  68.91%. 
The  top  QQQ  holding  is  Microsoft,  accounting,  for 
1 1.97%  while  the  top  ten  holdings  constitute 
43.22%. 

»  See  Securities  Exchange  Act  Release  Nos.  41011 
(February  1,  1999).  64  FR  6405  (February  9, 1999) 
(order  approving  the  elimination  of  position  and 
exercise  limits  for  XMl  and  XII  options  on  a  fwo- 
year  pilot  basis)  and  40969  (January  22,  1999).  64 
FR  4911  (February  1, 1999)  (order  approving  the 
elimination  of  position  and  exercise  limits  for  SPX. 
OEX,  DJX  and  related  FLEX  options  on  a  two-year 
pilot  basis). 

The  Commission  notes  that  the  elimination  of 
position  and  exercise  limits  for  certain  broad-based 
index  options  was  based  on  many  factors  including 
the  enormous  capitalization's  of  the  indexes.  For 
example,  the  market  capitalization  of  the  SPX,  OEX 
and  DPC  as  of  October  2001  was  $9.81  trillion.  $5.7 
trillion  and  $3.23  trillion,  respectively.  See 
Securities  Exchange  Act  Release  No.  44994  (October 
26,  2001)  66  FR  55722  (November  2,  2001) 
(permanently  approving  the  pilot  to  eliminate 
position  and  exercise  limits  for  OEX.  SPX  and  DpC 
index  options).  In  contrast,  the  market 
capitalization  of  the  NASDAQ  100  as  of  November 
2001  was  1.875  trillion.  The  Commission  further 
notes  that  options  on  QQQs  physically  settle  in  the 
underlying  QQQs.  which  had  net  tssets  of  $23.96 
billion  as  of  November  30,  2001.  In  contrast,  index 
options  ate  cash  settled  based  on  the  underlying 
value  of  the  index. 


Cnilaral   D  aoietor  /  Vnl     A7     Mn     17/Frirlav     Taniiarv   7..ti     7.00? /NntirPS 


3767 


3766 


Federal  Register/Vol.  67,  No.  17/Friday,  January  25,  2002/Notices 


position  and  exercise  limits  no  longer 
serve  their  stated  purpose.  The 
Commission  has  stated  that: 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges  have 
had  rules  imposing  limits  on  the  aggregate 
number  of  optfons  contracts  that  a  member 
or  customer  could  hold  or  exercise.  These 
rules  are  intended  to  prevent  the 
establishment  of  options  positions^  that  can 
be  used  or  might  create  incentives  to 
manipulate  or  disrupt  the  underlying  market 
so  as  to  benefit  the  options  position.  In 
particular,  position  and  exercise  limits  are 
designed  to  minimize  the  potential  for  mini- 
manipulations  and  for  comers  or  squeezes  of 
the  underlying  market.  In  addition  such 
limits  serve  to  reduce  the  possibility  for 
disruption  of  the  options  market  itself, 
especially  in  illiquid  options  classes.^ 

llie  Eixchange  believes  that  both  the 
size  and  brea<Hh  of  the  market  for  QQQs 
dispels  concerns  regarding  maricet 
manipulation  and  disruption.  The 
average  daily  trading  volumes  for  the 
QQQs  and  QQQ  options  from  January  1 , 
2001  to  November  30.  2001  were  71.21 
million  shares  and  148,181  contracts, 
respectively.  The  QQQ  option  is  by  ^ 
the  most  actively-traded  option  product 
in  the  U.S.,  and  therefore,  the  most 
liquid.  The  underlying  QQQ  is  the  most 
actively-traded  equity  security  in  the 
U.S.  with  greater  trading  volume  than 
both  Microsoft  and  Intel.  ^°  Accordingly, 
die  Exchange  believes  that  the  liquidity 
of  the  QQQ  option  and  the  imderlying 
cash  market  for  QQQs  greatly  reduces 
the  potential  for  manipulations  in  both 
the  options  and  underlying  cash  market. 

To  date,  there  has  not  been  a  single 
diwnplinary  action  involving 
manipulation  or  potential  manipulation 
in  the  QQQ  or  the  QQQ  option  on  the 
Exchange.  The  PCX  further  believes  that 
its  extensive  experience  conducting 
surveillance  of  derivative  products  and 
program  trading  activity  is  siifficient  to 
identify  improper  activity.  Routine 
oversight  inspections  of  tiie  PCX's 
regulatory  programs  by  the  Commission 
should  uncovOT  any  inconsistencies  or 
shortcomings  in  the  manner  in  which 
derivative  and  options  surveillance  is 
conducted.  These  procedures  entail  a 
daily  monitoring  of  market  movements 
via  automated  surveillance  techniques 
to  identify  unusual  activity  in  both  the 
options  and  underiying  cash  maii^ets. 

Competition 

The  Commission  has  stated  that 
"limits  must  not  be  established  at  levels 


■S«curiti«8  RxrfiMigw  Act  Release  No.  39489 
(Dacambar  24. 1997).  63  FR  276  (January  5, 1998). 

*'Far  tha  pariod  of  January  1,  2001  to  November 
30. 2001,  Aficraaoft  and  Intel  had  avenge  daily 
trading  vahmiei  of  39.38  and  S3.9S  millioa  shares. 
taapactively.  compared  to  the  QQQ  %nth  an  average 
daily  tiwling  volume  of  71.21  milUim  shares. 


that  are  so  low  as  to  discourage 
participation  in  the  options  market  by 
institutions  and  other  investors  with 
substantial  hedging  needs  or  to  prevent 
specialists  and  market-makers  from 
adequately  meeting  their  obligations  to 
maintain  a  fair  and  orderly  market."  *^ 
Based  on  the  large  trading  volume 
apparent  in  both  the  imderlying  QQQ 
and  QQQ  options,  the  Exchange 
believes  that  current  position  and 
exercise  limits  of  the  QQQ  option  are 
too  restrictive  and  may  adversely  affect 
the  PCX's  ability  to  compete  with  the 
OTC  market.  The  Exchange  believes  that 
investors  who  trade  listed  options  on 
the  QQQ  at  the  Exchange  may  be  placed 
at  a  serious  disadvantage  in  comparison 
to  certain  Nasdaq-100  index  derivative 
products  traded  in  the  OTC  market 
where  some  index-based  derivatives  are 
not  currentiy  subject  to  position  and 
exercise  limits.^^  Member  firms  also 
continue  to  express  their  concern  that 
position  limits  on  popular,  actively- 
traded  products,  such  as  QQQ  options, 
are  an  impediment  to  business 
development  on  the  Exchange. 
Accordingly,  a  portion  of  this  business 
is  believed  to  have  moved  to  the  OTC 
market  where  some  index-based 
derivative  products  are  not  subject  to 
position  limit  requirements.  In  addition, 
the  PCX  believes  that  current  base  limits 
for  the  QQQ  option  may  not  be  adequate 
in  many  instances  for  the  hedging  needs 
of  certain  institutions,  which  engage  in 
trading  strategies  differing  from  those 
covered  under  the  current  index  hedge 
exemption  policy  (e.g..  delta  hedges; 
OTC  vs  listed  hedges).^' 

Financial  Requirements 

The  Exchange  believes  that  financial 
requirements  imposed  by  the  Exchange 
and  by  the  Commission  adequately 
address  concerns  that  a  member  or  its 


"  See  H.R.  Rep.  No.  IFC-3. 96th  Cong..  Ist  Sess. 
At  189-91  (Comm.  Print  1978). 

"  The  Commission  notes,  howevw,  that  as  an 
equity  product,  options  on  the  QQQ  are  subject  to 
position  limits  in  the  OTC  market  See  NASD  Rule 
2860. 

"The  current  limit  for  QQQ  options  is  150,000 
contracts  due  to  the  50%  reduction  in  the 
underlying  value  of  the  QQQ  that  occurred  on 
March  20,  2000.  At  this  limit,  the  QQQ  options 
equate  to  15,000,000  QQQ  shares  or  an  aggregate 
value  of  S59.47  billion  as  of  November  30,  2001.  At  ' 
the  time  of  approval  of  QQQ  options,  poattion  and 
exercise  limits  were  set  at  25,000  (250,000  QQQ 
shares)  equating  to  an  aggregate  value  of  $2,500,000 
as  of  March  9, 1999  (commencement  of  trading). 
When  QQ(^  commenced  trading,  the  volume  was 
10.4  million  shares  with  an  opening  price  of 
SIOO.OO  per  share.  The  average  daily  trading 
volumes  for  the  QQQ  during  1999,  2000  and  year- 
to-day  2001  were  13.9  million,  30.9  miUion  and 
71.21  million  shares  respectively,  while  for  the 
same  periods  the  average  daily  bading  contract 
volume  for  the  QQQ  option  were  9.206. 91.656.  and 
148,181.  As  of  November  30,  2001,  the  price  of  a 
single  QQQ  was  $39.65. 


customer  may  try  to  maintain  an 
inordinately  large  unhedged  position  in 
QQQ  options.  Current  margin,  and  risk- 
based  haircut  methodologies  serve  to 
limit  the  size  of  positions  maintained  by 
any  one  account  by  increasing  the 
margin  and/or  capital  that  a  member 
must  maintain  for  a  large  position  held   - 
by  itself  or  by  its  customer.  It  should 
also  be  noted  that  the  Exchange  has  the 
authority  imder  PCX  Rules  2.16  and  6.8 
to  impose  a  higher  margin  requirement 
upon  the  member  or  member 
organization  when  the  Exchange 
determines  a  higher  requirement  is 
warranted. 

Reporting  Requirements 

Consistent  with  PCX  Rule  6.6,  the 
PCX  will  continue  to  require  that  each 
member  or  member  organization  that 
maintains  a  position  on  the  same  side  of 
the  market  in  excess  of  10,000  contracts 
in  the  QQQ  option,  for  its  own  accoimt 
or  for  the  account  of  a  customer  report 
certain  information.  This  data  includes, 
but  is  not  limited  to.  the  option 
position,  whether  such  position  is 
hedged  and  if  so.  a  description  of  the 
hedge  and  if  applicable,  the  collateral 
used  to  carry  the  position.  Exchange 
market-makers  are  exempt  bom  this 
reporting  requirement  as  market-maker 
information  can  be  accessed  through  the 
Exchange's  market  surveillance  systems. 
Once  the  10,000  contract  reportiiig 
threshold  is  attained,  the  PCX  will 
require  membo^  and  member 
organizations  to  similarly  report  each 
increase  of  2.500  contracts  on  the  same 
side  of  the  marl^  for  customer  accoimts 
and  each  increase  of  5.000  contracts  on 
the  same  side  of  the  market  for 
proprietary  accounts.  The  Exchange 
believes  that  the  reporting  level  of 
10,000  contracts  on  the  same  side  of  the 
market  for  members  other  than 
Exchange  market-makers  is  consistent 
with  the  designation  of  the  QQQ  as  an 
equity  option,  and  th^efore.  the 
existing  regulatory  regime.  Pursuant  to 
PCX  Ride  6.6,  the  general  reporting 
requirement  for  customer  accoimts  that 
maintain  a  position  in  excess  of  200 
contracts  will  remain  at  this  level  for 
QQQ  options.  LasUy,  the  Phlx  believes 
that  the  10,(X)0  contract  reporting 
requirements  is  above  and  beycmd  what 
is  cunently  required  in  the  OTC  market. 
According  to  the  Exchange,  NASD 
member  finns  are  only  required  to 
report  options  positions  in  excess  of  200 
contracts  and  are  not  required  to  report 
any  related  hedging  information. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
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Section  6(b)  of  the  Act  '*  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)  15  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  and 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  coinpetition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  ofiice  of  the  PCX.  All 
submissions  should  refer  File  No.  SR- 
PCS-2002-03  and  should  be  submitted 
by  February  15,  2002. 


IV.  Commissions  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act  '^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

Position  and  exercise  limits  serve  as 
a  regulatory  tool  designed  to  address 
potential  manipulative  schemes  and 
adverse  market  impact  surrounding  the 
use  of  options.  In  general,  the 
Commission  has  taken  a  gradual, 
evolutionary  approach  toward 
expansion  of  position  and  exercise 
limits.  The  Commission  has  been 
careful  to  balance  two  competing 
concerns  when  considering  the 
appropriate  level  at  which  to  set  . 
position  and  exercise  limits.  The 
Commission  has  recognize  that  the 
limits  must  be  sufficient  to  prevent 
investors  from  disrupting  the  market  in 
the  component  securities  comprising 
the  indexes.  At  the  same  time,  the 
Commission  has  determined  that  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market.  1^ 

The  Commission  has  carefully 
considered  the  PCX's  proposal  to 
increase  position  and  exercise  limits  for 
QQQ  options.  At  the  outset,  the 
Commission  notes  that  it  still  believes 
the  fundamental  purpose  of  position 
and  exercise  limits  are  being  served  by 
their  existence.  However,  given  the 
surveillance  capabilities  of  the 
Exchange  and  the  depth  and  liquidity  in 
both  the  QQQ  options  and  the 
underlying  cash  market  in  QQQs,  the 
Commission  believes  it  is  permissible  to 
significantly  raise  position  limits  for 
QQQ  options  without  risk  of  disruption 


to  the  options  or  underlying  cash 
markets.  Specifically,  the  Commission 
believes  that  it  is  appropriate  to  increase 
position  and  exercise  limits  bom  75,000 
contracts  to  300,000  contract*  for  QQQ 
options  for  several  reasons. 

First,  the  Commission  believes  that 
the  structure  of  the  QQQ  options  and 
the  considerable  liquidity  of  both  the 
underlying  cash  and  options  market  for 
QCiQ  options  lessens  the  opportunity  for 
manipulation  of  this  product  and 
disruption  in  the  underlying  market  that 
a  lower  position  limit  may  protect 
against.  In  this  regard,  the  PCX  notes 
that  the  average  daily  trading  volumes 
for  the  QQQs  and  QQQ  options  from 
January  1,  2001  to  November  30,  2001 
were  71.21  million  shares  and  148,181 
contracts,  respectively.  The  PCX  also 
notes  that  the  (^Q  option  is  the  most 
actively-traded  option  in  the  U.S. 
markets,  and  the  underlying  QQQ,  is  the 
most  actively-traded  equity  security  in 
the  U.S.  markets.  18  These  factors 
provide  support  for  higher  limits  for  the 
QQQ  options  and  differentiate  them 
from  other  equity  options. 

Second,  the  Commission  notes  that 
current  margin  and  risk-based  haircut 
methodologies  serve  to  limit  the  size  of 
positions  maintained  by  any  one 
account  by  increasing  the  margin  and/ 
or  capital  that  a  member  must  maintain 
for  a  large  position  held  by  itself  or  by 
its  customer.  Further,  the  PCX.  under 
Rules  2.16  and  6.8,  may  impose 
additional  margin  on  options  positions 
if  it  determines  that  this  is  warranted. 
The  Commission  believes  that  these 
financial  requirements  should  help  to 
address  concerns  that  a  member  or  its 
customer  may  try  to  maintain  an 
inordinately  large  unhedged  position  in 
QQQ  options  and  will  help  to  reduce 
risks  if  such  a  position  is  established. 

Fijially,  the  Commission  believes  that 
the  reporting  requirements  imposed  by 
the  Exchange  will  help  protect  against 
potential  manipulation.  Under  PCX 
Rule  6.6,  each  member  or  member 
organization  that  maintains  a  position 
on  the  same  side  of  the  market  in  excess 
of  10,000  contracts  in  the  QQQ  option, 
for  its  own  account  or  for  the  account 
of  a  customer  is  required  to  report 
certain  information.  The  Exchange  also 
requires  members  to  report  subsequent 
incremental  increases  in  position  limits, 
thus  assuring  that  positions  are 
regularly  monitored  by  the  Exchange.  In 
particular,  information  that  must  be 
reported  includes,  among  other  things. 


"  15  U.S.C.  78f(b). 
"ISU.S.C.  78f(b)(5). 


>»15  U.S.C.  78f(b)(5).  In  approving  this  rule 
iJiange,  the  Commission  notes  that  it  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  Id.  at  78c(f). 


'«The  PCX  has  noted  that  the  QQQ  is  designed 
to  closely  track  the  performance  of  the  Nasdaq-100 
Index.  According  to  the  PCX,  as  of  November  30. 
2001 .  the  market  capitalization  of  the  securities 
underlying  the  Nasdaq-100  Index  was  $1,875 
trillion. 


Federal  Reeister/Vol.  67.  No.  17 /Friday.  January  25.  2002/Notices 


3769 


3768 


Federal  Register/ Vol.  67,  No.  17 /Friday,  January  25,  2002 /Notices 


whether  or  not  the  options  position  is 
hedged,  and  if  so,  a  description  of  the 
hedge.  This  information  should  help  the 
PCX  to  monitor  accounts  and  determine 
whether  it  is  necessary  to  impose 
additional  margin  for  under-hedged 
positions,  as  provided  under  its  rules. 

In  summary,  the  financial  and 
reporting  requirements  noted  above 
should  ^ow  the  Exchange  to  detect  and 
deter  trading  abuses  arising  from  the 
increasing  position  and  exercise  limits, 
and  will  also  allow  the  Exchange  to 
monitor  large  positions  in  order  to 
identify  instances  of  potential  risk  and 
to  assess  additional  margin  and/or 
capital  charges,  if  deemed  necessary. 
These  requirements,  coupled  with  the 
special  trading  characteristics  of  the 
QQQ  options  noted  above,  warrant 
approval  of  the  Exchanges  proposal.'^ 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
pri*  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof  in  the  Federal  Register.  The 
Commission  notes  that  under  the 
current  PCX  rules,  the  position  and 
exercise  limits  applicable  to  QQQ 
options  is  75,000  contracts.  However, 
due  to  a  50%  reduction  in  the  value  of 
the  underlying  QQQ  on  March  20.  2000. 
the  limit  was  adjusted  to  150,000 
contracts.  The  position  and  exercise 
limits  are  scheduled  to  revert  back  to 
75,000  contracts  after  the  January 
options  expiration  occurring  on  January 
18,  2002.  The  Exchange  has  represented 
to  the  Commission  that  limits  of  75,000 
contracts  for  the  QQQ  options  could 
substantially  reduce  depth  and  liquidity 
in  the  QQQ  market.  The  Exchange  has 
further  represented  that  increasing 
position  and  exercise  limits  from  75,000 
contracts  to  300,000  contracts  for  QQQ 
options  will  provide  greater  flexibility 
for  market  participants  attempting  to 
hedge  their  market  risks.  The 
Commission,  therefore,  believes  for  the 
reasons  noted  above  that  it  is 
appropriate  to  approve  this  proposed 
rule  change  increasing  the  position  and 
exercise  limit  to  300,000  contracts  on 
January  18,  2002.  The  Commission  also 
believes  it  is  appropriate  to  approve  the 
clarifying  language  proposed  for 
Exchange  Rule  6.9(a)  noted  above. 
Accordingly,  the  Commission  finds  that 
there  is  gooid  cause,  consistent  with 
Section  6(b)(5)  of  the  Act.^"  to  approve 
the  proposal  on  an  accelerated  baisis. 


>^Of  course,  the  Commission  e;q>ects  that  PCX 
will  take  prompt  action,  including  timely 
communication  with  the  Commission  and  other 
marketplace  self-regulatory  organizations 
responsible  for  oversight  of  trading  in  the 
underlying  QQQ.  should  any  unanticipated  adverse 
market  effects  develop  due  to  the  increased  limits. 

2015U.S.C.  78f(b)(5). 


It  is  therefore  ordered,  piirsuant  to 
Section  19(b)(2)  of  the  Ad."  that  the 
proposed  rule  change  (SR-PCX-2002- 
03)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^^ 
J.  Lynn  Taylor, 
Assistant  Secretary. 
[FR  Doc.  02-1902  Filed  1-24-02;  8:45  am] 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45310;  File  No.  SR-Phlx- 
2002-06] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  by  Philadelphia  Stocit 
Exchange,  Inc.  to  increase  Position 
And  Exercise  Umits  for  Nadsaq-100 
Index  Tracking  Stocic  Options 

January  18,  2002. 

Pursuaijt  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,'  and 
Rule  19b-4  thereunder, 2  notice  is 
hereby  given  that  on  January  15,  2002, 
the  Philadelphia  Stock  Exchange,  Inc. 
("Phbc"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I  and  11 
below,  which  Items  have  been  prepared 
by  the  Exchange.  On  January  16,  2002, 
the  Exchange  filed  Amendment  No.  1  to 
the  proposed  rule  change.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons.  For  the  reasons  discussed 
below,  the  Commission  is  granting 
accelerated  approval  of  the  proposed 
rule  change,  as  amended. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  increase 
position  and  exercise  limits  for  Nasdaq- 
100  Index  Tracking  Stock -» ("QQQ") 


"  15  U.S.C.  78s(b)(2). 

"17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  Amendment  No.  1  supercedes  and  replaces  the 
original  19b-4  filing  in  its  entirety. 

*  The  Phlx  represents  that  Nasdaq- 100.  Nasdaq- 
100  Index  ("Index"),  Nasdaq,  The  Nasdaq  Stock 
Market,  Nasdaq- 100  Shares.  Nasdaq-100  Trust, 
Nasdaq-100  Index  Tracking  Stock,  and  QQQ  are 
trademarks  or  service  marks  of  The  Nasdaq  Stock 
Market,  Inc.  ("Nasdaq")  and  have  been  licensed  for 
use  for  certain  purposes  of  the  Phlx  ("Licensee") 
pursuant  to  a  License  Agreement  with  Nasdaq.  The 
Index  determined,  composed,  and  calculated  by 


options  to  300,000  contracts  on  the 
same  side  of  the  market.  The  Phbc 
represents  that  its  reporting 
requirements  for  QQQ  options  will 
serve  to  identify  options  holdings  and 
information  concerning  the  hedging  of 
these  positions. 

The  text  of  the  proposed  rule  change 
is  available  at  the  Office  of  the 
Secretary,  Phlx,  and  at  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  iiicluded  statements  concerning  . 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  exai^ined  at  the  places  specified 
in  Item  III  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to  increase 
position  and  exercise  limits  for  QQQ 
options  up  to  300,000  contracts  on  the 
same  side  of  the  market.  The  Exchemge 
will  continue  to  require  that  member 
organizations  report  all  QQQ  options 
positions  exceeding  200  contracts 
pursuant  to  Exchange  Rule  1003(a). 
Moreover,  for  accounts  holding 
positions  in  excess  of»l  0,000  contracts 
on  the  same  side  of  the  market,  the 
Exchange  will  also  continue  to  require 
information  concerning  the  extent  to 
which  such  positions  are  hedged.  The 
Phlx  believes  that  increasing  position 
and  exercise  limits  from  75,000  to 
300,000  contracts  for  QQQ  options  will 
provide  greater  flexibility  for  market 
participants  attempting  to  hedge  their 
market  risks.^  In  addition.  Exchange 
staff  will  be  able  to  re-focus  efforts  and 
resources  to  other  notable  areas. 

Potential  Manipulation 

Position  limits  restrict  the  number  of 
■  options  contracts  that  an  investor,  or  a 


Nasdaq  without  regard  to  the  Licensee,  the  Nasdaq- 
100  Trust,  or  the  beneficial  owners  of  Nasdaq-100 
Shares.  The  Phlx  represents  that  Nasdaq  has 
complete  control  and  sole  discretion  in 
determining,  comprising,  or  calculating  the  Index  or 
in  modifying  in  any  way  its  method  for 
determining,  comprising  or  calctilating  the  Index  in 
the  future. 

3  Although  the  current  position  limit  is  75,000 
contracts,  due  to  a  50%  reduction  in  the  value  of 
the  underlying  QQQ  on  March  20,  2002,  the  limit 
was  adjusted  to  150,000. 


■  V        1  nM  ^T 
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group  of  investors  acting  in  correct,  may 
own  or  control.  Similarly,  exercise 
limits  prohibit  the  exercise  of  more  than 
specified  a  number  of  contracts  on  a 
particular  instnunent  vnthin  five  (5) ' 
business  days.  The  Commission,  by 
imposing  these  limits  on  exchange- 
traded  options,  has  sought  to:  (1) 
Minimize  the  potential  for  mini- 
manipulations,^  as  well  as  other  forms 
of  market  manipulations;  (2)  impose  a 
ceiling  on  the  position  that  an  investor 
with  inside  corporate  or  market 
information  can  establish;  and  (3) 
reduce  the  possibility  of  disruption  in 
the  options  and  underl3dng  cash 
markets.^  The  Phlx  believes  that  the 
structure  of  the  QQQ  option  and  the 
tremendous  liquidity  of  both  the 
imderlying  cash  and  options  market  for 
QQQs  should  allay  regulatory  concerns 
of  potential  manipulation.  The  Phlx 
fiuther  believes  that  QQQ  options  are 
not  readily  susceptible  to  manipulation 
based  largely  on  the  liquidty  and 
activity  of  the  underlying  QQQ  as  well 
as  the  securities  comprising  tlie  QQQ. 
Therefore,  the  Exchange  submits  that 
increasing  position  and  exercise  limits 
to  300,000  contracts  may  generate 
greater  order  flow  for  the  Phlx  and 
provide  members  with  greater  flexibility 
in  fulfilling  their  obligations  to 
customers  and  the  market. 

Although  the  QQQ  option  is  not  itself 
an  index  option  product,  it  nonetheless 
is  designed  to  closely  track  the  price 
and  yield  performance  of  the  Nasdaq- 
100  index.8  Therefore^  the  Phlx  believes 


B  Mini-manipulation  is  an  attempt  to  influence, 
over  a  relatively  small  range,  the  price  movement 
in  a  stock  to  benefit  a  previously  established 
options  position. 

'  See  Becker  and  Bums,  Regulation  of  Exchange- 
Traded  Options  in  The  Handbook  of  Derivatives 
and  Symthetics  (1994),  Probus  Publishing 
Company,  and  Regulating  the  Options  Market, 
InstituUona]  Investor  Fonun  (November  1991). 

"QQQ  represents  ownership  in  the  Nasdaq-100 
Trust,  a  long-term  unit  investment  trust  established 
to  accumulate  and  hold  a  portfolio  of  the  equity 
securities  that  comprise  the  Nasdaq-100  Index.  The 
Nasdaq-100  Index  includes  100  of  the  largest  non- 
financial  companies  listed  on  the  Nasdaq  National 
Market.  The  Nasdaq-100  reflects  Nasdaq's  largest 
growth  companies  across  major  industry  groups 
with  all  index  components  having  a  market 
capitalization  of  at  least  $500  million  and  an 
average  daily  trading  volume  of  at  100,000  shares. 
QQQ  is  intended  to  provide  investment  results  that 
generally  correspond  to  the  Nasdaq-100  Index  with 
an  initiad  market  value  approximated  at  '/wth  the 
value  of  the  underlying  Nasdaq-100  Index.  A 
description  and  analysis  of  the  Nasdaq-100  Index  is 
set  forth  by  the  Commission  in  Seciuities  Exchange 
Act  Release  No.  33428  (January  4, 1994).  59  FR 
1576  Qanuary  11, 1994)(order  approving  trading  of 
Nasdaq-100  options  by  the  CBOE).  As  of  November 
30,  ZOOl,  the  market  capitalization  of  the  securities 
imderlying  the  Nasdaq-100  Index  was 
approximately  $1,875  trillion,  while  the  QQQ  had 
net  assets  of  S23.96  billion  and  559.1  million  shares 
outstanding.  By  fer  the  largest  economic  sector 
represented  in  technology  amounting  to  68.91%. 
The  top  QQQ  holdings  Microsoft,  accounting,  for 


that  in  evaluating  this  proposal  to 
increase  position  and  exercise  limits  for 
QQQ  options,  the  Commission  should 
apply  an  analysis  similar  to  what  was 
used  in  connection  with  broadbased 
index  options.^ 

The  Phbc  believes  in  connection  with 
QQQ  options  that  the  restrictive 
position  and  exercise  limits  no  longer 
serve  their  stated  purpose.  The 
Commission  has  stated  that: 

Since  the  inception  of  standardized 
options  trading,  the  options  exchanges  have 
had  rules  imposing  limits  on  the  aggregate 
number  of  options  contracts  that  a  member 
or  customer  could  hold  or  exercise.  These 
rules  are  intended  to  prevent  the 
establishment  of  options  positions  that  can 
be  used  or  might  create  incentives  to 
manipulate  or  disrupt  the  underlying  market 
so  as  to  benefit  the  options  position.  In 
particular,  position  and  exercise  limits  are 
designed  to  minimize  the  potential  for  mini- 
manipulations  and  for  comers  or  squeezes  of 
the  underlying  market.  In  addition  such 
limits  serve  to  reduce  the  possibility  for 
disruption  of  the  options  market  itself, 
especially  in  illiquid  options  classes.'" 

The  Exchange  believes  that  both  the 
size  and  breadth  of  the  market  for  QQQs 
dispels  concerns  regarding  market 
manipulation  and  disruption.  The 
average  daily  trading  volimies  for  the 
QQQs  and  QQQ  options  from  January  1 , 
2001  to  November  30,  2001  were  71.21 
million  shares  and  148,181  contracts, 
respectively.  The  QQQ  option  is  by  far 
the  most  actively-traded  option  product 
in  the  U.S.,  and  therefore,  the  most 
liquid.  The  underlying  QQQ  is  the  most 


11.97%  while  the  top  ten  holdings  constitute 
43.22%. 

9  See  Securities  Exchange  Act  Release  Nos.  41011 
(February  1,  1999),  64  FR  6405  (February  9, 
1999)(order  approving  the  elimination  of  position 
and  exercise  limits  for  XMI  and  XII  options  on  a 
two-year  pilot  basis)  and  40969  (January  22. 1999). 
64  FR  4911  (February  1 ,  1999)(order  approving  the 
elimination  of  position  and  exercise  limits  for  SPX, 
OEX,  DJX  and  related  FLEX  options  on  a  two-year 
pilot  basis).  The  Phlx  does  not  currently  list  any 
broad  based  index  products. 

The  Commission  notes  that  the  elimination  of 
position  and  exercise  limits  for  certain  broad-t>ased 
index  options  was  based  on  many  factors  including 
the  enormous  capitalization's  of  the  indexes.  For 
example,  the  market  capitalization  of  the  SPX,  OEX 
and  D)X  as  of  October  2001  was  S9.81  trillion,  $5.7 
trillion  and  $3.23  trillion,  respectively.  See 
Securities  Exchange  Act  Release  No.  44994  (October 
26  2001),  66  FR  55722  (November  2, 
2001)(pennanently  approving  the  pilot  to  eliminate 
position  and  exercise  limits  for  OEX,  SPX  and  DJX 
Index  options).  In  contract,  the  market 
capitalization  of  the  NASDAQ  100  as  of  November 
2001  was  1.875  trillion.  The  Commission  further 
notes  that  options  on  QQQs  physically  settle  in  the 
underlying  QQQs,  which  had  net  assets  of  $23.96 
billion  as  of  November  30,  2001 .  In  contrast,  index 
options  are  cash  settled  based  on  the 
underlyingQQQs,  which  had  net  assets  of  $23.96 
billion  as  of  November  30,  2001.  In  contrast,  index 
options  are  cash  settled  based  on  the  underlying 
value  of  the  index. 

">  See  Securities  Exchange  Act  Release  No.  39489 
(December  24, 1997),  63  FR  276  (January  5, 1998). 


actively-traded  equity  security  in  the 
U.S.  with  greater  trading  voliune  than 
both  Microsoft  and  Intel.''  Accordingly, 
the  Exchange  believes  that  the  liquidity 
of  the  QQQ  option  and  the  imderlying 
cash  market  for  QQQs  greatly  reduces 
the  potential  for  manipulation  in  both 
the  options  and  underlying  cash  market. 

To  date,  the  Exchange  has  not 
experienced  significant  disciplinary 
issues  in  the  QQQ  or  the  Q(3Q  option 
on  the  Exchange.  The  Exchange 
represents  that  it  conducts  appropriate 
surveillance  of  options  products,  such 
as  the  QQQ  options,  to  identify 
improper  activity. 

Competition 

The  Commission  has  stated  that 
"limits  must  not  be  established  at  levels 
that  are  so  low  as  to  discourage 
participation  in  the  options  market  by 
institutions  and  other  investprs  with 
substantial  hedging  needs  or  to  prevent 
specialists  and  market-makers  from 
adequately  meeting  their  obligations  to 
maintain  a  fair  and  orderly  market."'^ 
Based  on  the  lai^e  trading  volume 
apparent  in  both  the  underlying  QQQ 
and  QQQ  options,  the  Exchange 
believes  that  current  position  and 
exercise  limits  of  the  QQQ  option  are 
too  restrictive  and  may  adversely  affect 
the  Exchange's  ability  to  compete  with 
the  OTC  market.  The  Exchange  believes 
that  investors  who  trade  listed  options 
on  the  QQQ  at  the  Phlx  may  be  placed 
at  a  serious  disadvantage  in  comparison 
to  certain  Nasdaq-100  index  derivative 
products  traded  in  the  OTC  market 
where  some  index-based  derivatives  are 
not  ciurently  subject  to  position  and 
exercise  limits. '^  Members  firms  also 
continue  to  express  their  concern  that 
position  limits  on  popular,  actively- 
traded  products,  such  as  QQQ  options, 
are  an  impediment  to  business 
development  on  the  Exchange. 
Accordingly,  a  portion  of  this  business 
is  believed  to  have  moved  to  the  OTC 
market  where  some  index-based 
derivative  products  are  not  subject  to 
position  limit  requirements.  In  addition, 
the  Phlx  believes  that  ciurent  base 
limits  for  the  QQQ  option  may  not  be 
adequate  in  many  instances  for  the 
hedging  needs  of  certain  institutions, 
which  engage  in  trading  strategies 


>>  For  the  period  of  January  1.  2001  to  November 
30,  2001,  Microsoft  and  Intel  had  average  daily 
trading  volumes  of  39.38  and  53.98  billion  shares,     ' 
respectively,  compared  to  the  QQQ  with  an  average 
daily  trading  volume  of  71.21  million  shares. 

"  See  H.R.  Rep.  No.  IFC-3,  96th  Cong.,  1st  Sess. 
At  189-91  (Comm.  Print  1978). 

"The  Commission  notes,  however,  that  as  an 
equity  product,  options  on  the  QQQ  are  subject  to 
position  limits  in  the  OTC  market.  See  NASD  Rule 
2860. 
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differing  from  those  covered  under  the 
current  index  hedge  exemption  policy 
[e.g..  delta  hedges;  OTC  vs.  listed 
hedges).^* 

Financial  Requirements 

The  Exchange  believes  that  financial 
requirements  imposed  by  the  Exchange 
and  by  the  Commission  adequately 
address  concerns  that  a  member  or  its 
customer  may  try  to  maintain  an 
inordinately  large  imhedged  position  in 
QQQ  options.  Ciurent  margin,  and  risk- 
based  haircut  methodologies  serve  to 
limit  the  size  of  positions  maintained  by 
aiy  one  account  by  increasing  the 
margin  and/or  capital  that  a  member 
must  maintain  for  a  large  position  held 
by  itself  or  by  its  customer.  It  should 
also  be  noted  that  the  Exchange  has  the 
authority  under  Phlx  Rule  722(d)  and 
722(i)(8)  to  impose  a  higher  margin 
requirement  upon  the  member  or 
member  organization  when  the 
Exchange  determines  a  higher 
requirement  is  warranted. 


Reporting  Requirements 

Consistent  with  Phlx  Rule  1003(b). 
the  Phlx  will  continue  to  require  that 
each  member  or  member  organization 
that  maintains  a  position  on  the  same 
side  of  the  market  in  excess  of  10,000 
contracts  in  the  QQQ  option,  for  its  own 
account  or  for  the  account  of  a  customer 
report  certain  information.  This  data 
includes,  but  is  not  limited  to,  the 
option  position,  whether  such  position 
is  hedged  and  if  so,  a  description  of  the 
hedge  and  if  applicable,  the  collateral 
used  to  carry  Uie  position.  Exchange 
market-makers  are  exempt  from  this 
reporting  requirement  as  market-maker 
information  can  be  accessed  through  the 
Exchange's  market  surveillance  systems. 
This  Phlx  proposes  to  require  members 
organizations,  once  the  10,000  contract 
reporting  threshold  is  attained,  to  report 
similarly  each  increase  of  2,500 
contracts  on  the  same  side  of  the  market 
for  customer  accounts  and  each  increase 
of  5,000  contracts  on  the  same  side  of 
the  market  for  proprietary  accounts.  The 
Exchange  believes  that  the  reporting 
level  of  10,000  contracts  on  the  same 
side  of  the  market  for  members  other 
than  Exchange  market-makers  is 
consistent  with  the  designation  of  the 
QQQ  as  an  equity  option,  and  therefore, 
the  existing  regulatory  regime.  Piusuant 
to  Phlx  Rule  1003(a),  the  general 
reporting  requirement  for  customer 
accounts  that  maintain  a  position  in 


>*  The  current  limit  for  QQQ  options  is  1S0..000 
contracts  due  to  the  50%  reduction  in  the 
underlying  value  of  the  QQQ  that  occurred  on 
March  20.  2000.  At  this  limit,  the  QQQ  options 
equate  to  15,000,000  QQQ  shares  or  an  aggregate 
value  of  $59.47  billion  as  of  November  30.  2001. 


excess  of  200  contracts  will  remain  at 
this  level  for  QQQ  options.  Lastly,  the 
Phlx  believes  that  the  10.000  contract 
reporting  requirement  is  above  and 
beyond  what  is  currently  required  in  the 
OTC  market.  According  to  the 
Exchange,  NASD  member  firms  are  only 
required  to  report  options  positions  in 
excess  of  200  contracts  and  are  not 
required  to  report  any  related  hedging 
information. 

2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act'^  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)'^  in  particular  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  to  protect 
investors  and  the  public  interest  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers,  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  EK:  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendmeiits,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  frt>m  the 


public  in  accordance  with  the 
provisions  of  5  U.S.C.  552  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Section.  Copies  of  such  filing  will  also 
be  available  for  inspection  and  copying 
at  the  principal  office  of  the  Phlx.  All 
submissions  should  refer  File  No.  SR- 
Phlx-2002-06  and  should  be  submitted 
by  February  15,  2002. 

IV.  Commission  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 
securities  exchange.  In  particular,  the 
Commission  believes  the  proposal  is 
consistent  with  the  requirements  of 
Section  6(b)(5)  of  the  Act  ^'^  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  facilitating  transactions  in  securities, 
and  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system. 

Position  and  exercise  limits  serve  as 
a  regulatory  tool  designed  to  address 
potential  manipulative  schemes  and 
adverse  market  impact  surroimding  the 
use  of  options.  In  general,  the 
Commission  hastaken  a  gradual, 
evolutionary  approach  toward 
expansion  of  position  and  exercise 
liroits.  The  Commission  has  been 
careful  to  balance  two  competing 
concerns  when  considering  the 
appropriate  level  at  which  to  set 
position  find  exercise  limits.  The 
Commission  has  recognized  that  the 
limits  must  be  sufficient  to  prevent 
investors  from  disrupting  the  market  in 
the  component  securities  comprising 
the  indexes.  At  the  same  time,  the 
Commission  has  determined  that  limits 
must  not  be  established  at  levels  that  are 
so  low  as  to  discourage  participation  in 
the  options  market  by  institutions  and 
other  investors  with  substantial  hedging 
needs  or  to  prevent  specialists  and 
market  makers  from  adequately  meeting 
their  obligations  to  maintain  a  fair  and 
orderly  market.^^ 

The  Commission  has  carefully 
considered  the  Phbc's  proposal  to 
increase  position  and  exercise  limits  for 
QQQ  options.  At  the  outset,  the 
Commission  notes  that  it  still  believes 


"15  U.S.C  78llb). 
"15  U.S.C.  78fn))(5). 


"  15  U.S.C  78f(b)(5).  In  approving  this  rule 
change,  the  Commission  notes  that  it  has 
considered  the  proposal's  impact  on  efficiency, 
competition,  and  capital  formation,  consistent  with 
Section  3  of  the  Act.  Id.  at  78c(f). 
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the  fimdamental  purpose  of  position 
and  exercise  limits  are  being  served  by 
their  existence.  However,  given  the 
surveillance  capabilities  of  the 
Exchange  and  the  depth  and  liquidity  in 
both  the  QQQ  options  and  the 
tmderlying  cash  market  in  QQQs,  the 
Commission  believes  it  is  permissible  to 
significantly  raise  position  limits  for 
C^Q  options  without  risk  of  disruption 
to  the  options  or  underlying  cash 
markets.  Specifically,  the  Commission 
believes  that  it  is  appropriate  to  increase 
position  and  exercise  limits  form  75,000 
contracts  to  300,000  contracts  for  QQQ 
options  for  several  reasons. 

First,  the  Commission  believes  that 
the  structure  of  the  QQQ  options  and 
the  considerable  depth  and  liquidity  of 
both  the  tmderlying  cash  and  options 
market  for  QQQ  options  lessens  the 
.opportunity  for  manipulation  of  this 
product  and  disruption  in  the 
underljring  market  that  a  lower  position 
limit  may  protect  against.  In  this  regard, 
the  Phlx  notes  that  the  average  daily 
trading  volumes  of  the  QQQs  and  QQQ 
options  from  January  1,  2001  to 
November  30,  2001  were  71.21  million 
shares  and  148,181  contracts, 
respectively.  The  Phbc  also  notes  that 
the  QQQ  option  is  the  most  actively- 
traded  option  in  the  U.S.  markets,  and 
the  underlying  QQQ  is  the  most 
actively-traded  equity  sectuity  in  the 
U.S.  markets.18  These  factors  provide 
support  for  higher  limits  for  the  QQQ 
options  and  differentiate  them  from 
other  equity  options. 

Second,  the  Commission  notes  that 
current  margin  and  risk-based  haircut 
methodologies  serve  to  limit  the  size  of 
positions  maintained  by  any  one 
account  by  increasing  the  margin  and/ 
or  capital  that  a  member  must  maintain 
for  a  large  position  held  by  itself  or  by 
its  customer-Further,  the  Phlx,  imder 
Phlx  Rule  722(d)  and  722(i)(8),  may 
impose  additional  margin  on  options 
positions  if  it  determines  that  this  is 
warranted.  The  Commission  believes 
that  these  financial  requirements  should 
help  to  address  concerns  that  a  member 
or  its  customer  may  try  to  maintain  an 
inordinately  large  unhedged  position  in 
QQQ  options  and  will  help  to  reduce 
risks  if  such  a  position  is  established. 

Finally,  the  Commission  believes  that 
the  reporting  requirements  imposed  by 
the  Exchange  will  help  protect  against 
potential  manipulatioti.  Under  Phlx 
Rule  1003(b),  each  member  or  member 
organization  that  maintains  a  position 


on  the  same  side  of  the  market  in  excess 
of  10,000  contracts  in  the  QQQ  option, 
for  its  own  account  or  for  the  accoimt 
of  a  customer  is  required  to  report 
certain  information.  The  Exchange  also 
requires  members  to  report  subsequent 
incremental  increases  in  positions,  thus 
assuring  that  positions  are  regularly 
monitored  by  the  Exchange.  In 
particular,  information  that  must  be 
reported  includes,  among  other  things, 
whether  or  not  the  option  position  is 
hedged,  and  if  so,  a  description  of  the 
hedge.  This  information  should  help  the 
Phlx  to  monitor  accounts  and  determine 
whether  it  is  necessary  to  impose 
additional  margin  for  imder-hedged 
positions,  as  provided  imder  its  rules. 

La  summary,  the  financial  and 
reporting  requirements  noted  above 
should  allow  the  Exchange  to  detect  and 
deter  trading  abuses  arising  from  the 
increased  position  and  exercise  limits, 
and  vrill  also  allow  the  Exchange  to 
monitor  large  positions  in  order  to 
identify  instances  of  potential  risk  and 
to  assess  additional  margin  and/or 
capital  charges,  if  deemed  necessary. 
These  requirements,  coupled  with  the 
special  trading  characteristics  of  the 
QQQ  options  and  the  imderlying  QQQ 
noted  above,  warrant  approval  of  the 
Exchange's  proposal. 2° 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 
of  publication  of  the  notice  of  filing 
thereof  in  the  Federal  Register.  The 
Commission  notes  that  under  the 
current  Phlx  rules,  the  position  and 
exercise  limits  applicable  to  QQQ 
options  are  75,000  contracts.  However, 
due  to  a  50%  reduction  in  the  value  of 
the  imderlying  QQQ  on  March  20,  2000, 
the  limit  was  adjusted  to  150,000 
contracts.  The  position  and  exercise 
limits  are  scheduled  to  revert  back  to 
75,000  contracts  after  the  January 
options  expiration  occurring  on  January 
18,  2002.  The  Exchange  has  represented 
to  the  Commission  that  a  limits  of 
75,000  contracts  for  the  QQQ  options 
could  substantially  reduce  depth  and 
liquidity  in  the  QQQ  market.  The 
Exchange  has  further  represented  that 
increasing  position  and  exercise  limits 
form  75,000  contracts  to  300,000 
contracts  for  QQQ  options  will  provide 
greater  flexibility  for  market  participants 
attempting  to  hedge  their  market  risks. 
The  Commission,  therefore,  believes  for 
the  reasons  noted  above  that  it  is 


"The  Phlx  has  noted  that  the  QQQ  is  designed 
to  closely  track  the  performance  of  the  Nasdaq- 100 
Index.  According  to  the  Phlx,  as  of  November  30, 
2001,  the  market  capitalization  of  the  securities 
underlying  the  I^Iasdaq-100  Index  vyas  $1,875 
trillion. 


2°  Of  course,  the  Commission  expects  that  Phlx 
will  take  prompt  action,  including  timely 
communication  with  the  Commission  and  other 
marketplace  self-regulatory  organizations 
responsible  for  oversight  of  trading  in  the 
underlying  QQQ,  should  any  unanticipated  adverse 
market  effects  develop  due  to  the  increased  limits. 


appropriate  to  approve  this  proposed 
rule  change  increasing  the  position  and 
exercise  limit  to  300,000  contract  son 
January  18,  2002.  Accordingly,  the 
Commission  finds  that  there  is  good 
cause,  consistent  with  Section  6(b)(5)  of 
the  Act,^^  to  approve  the  proposal  on  an 
accelerated  basis. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,^^  that  the 
proposed  rule  change  (SR-Phlx-2002-  . 
06),  as  amended,  is  hereby  approved  on 
an  accelerated  basis. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. ^3 
J.  Lynn  Taylor, 
Assistant  Secretary. 
[FR  Doc.  02-1904  Filed  1-24-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-45304;  File  No.  SR-Ptilx- 
2001-112] 

S«lf-R«gulatory  Organizations;  Notice 
of  HIing  and  Immedlata  Effactlvenaaa 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stock  Exchange,  Inc. 
Reducing  Exchange  Fees  for  Trading 
Floor  Members  Particlpatf  ng  in  the 
Wireless  Phons  System 

January  17,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  December 
17,  2001,  the  Philadelphia  Stock 
Exchange,  Inc.,  ("Phlx"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  QI  below,  which  Items 
have  been  prepared  by  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phbc  proposes  to  amend  its 
schedule  of  dues,  fees  and  charges  to 
decrease  irom  $200  to  $100  the  fee  per 
month  for  each  phone  used  by  Phlx 
members  on  the  equity  and  options 
floors  of  the  Exchange  participating  in 
the  Exchange's  Ericsson  Wireless  Phone 


"  15  U.S.C.  78fn))(5). 
J2  15  U.S.C.  78s(bl(2). 
"17  CFR  200.30-3(a)(12). 
•  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-4. 
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System  {"system").  ^  The  proposed 
amended  fee  will  be  implemented 
beginning  January  1,  2002.  •* 

n.  Self-regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Phlx  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Phlx  has  prepared 
summaries,  set  forth  in  sections  A,  B 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose  I 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's 
schedule  of  dues,  fees  and  charges  to 
decrease  from  $200  to  $100  the  fee  per 
month  for  each  phone  used  by  members 
on  the  equity  and  options  floors 
participating  in  the  system.  Each 
member  user  of  the  wireless  phones  has 
to  agree  to  pay  a  monthly  fee  per  phone 
(which  will  be  reduced  to  $100 
commencing  January  1,  2002)  for  a 
period  of  twelve  months,  or,  if  an 
agreement  has  been  already  signed,  for 
the  remainder  of  the  twelve  month 
period.  At  the  end  of  the  tWelve-month 
period,  a  new  agreement  will  be 
presented  to  the  user.  Phlx  Rule  50  will 
govern  payment  of  the  monthly  fees. 

The  ucchange  believes  that  me 
proposed  decrease  in  the  monthly 
wireless  phone  fee  is  reasonable  and 
equitable  to  all  members  on  the  equity 
and  options  floors  of  the  Exchange  that 
use  the  wireless  phone  system,  "niis  fee 
wrill  help  to  oBset  the  expense  incurred 
in  using  and  maintaining  the  system. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  to  amend  its  schedule  of  dues. 


^A  $200  fiee  per  month  for  each  phone  used  on  . 
the  system  has  been  in  efiect  since  1999.  See 
Securities  Exchange  Act  Release  No.  41449  (May 
25,  1999),  64  FR  29725  (June  2,  1999)  (SR-Phlx-99- 
10).  Users  of  the  system  are  also  assessed  a  one-time 
fee  to  purchase  a  handset,  headset,  battery,  and 
accessories.  While  the  system  is  available  for  use  on 
both  the  equity  and  options  floors,  at  this  time  it 
is  used  only  on  the  options  floor. 

''This  fee  will  continue  to  be  indigible  for  the 
monthly  credit  of  up  to  SI  ,000  to  be  applied  against 
certain  fees,  dues  and  charges  and  other  amounts 
owed  to  the  Exchange  by  certain  members.  See 
Securities  Exchange  Act  Release  No.  44292  (May 
11,  2001),  66  FR  27715,  (May  18.  2001)  (SR-Phlx- 
2001-49). 


fees  and  charges  is  consistent  with 
Section  6(b)  ^  of  the  Act  in  general,  and 
furthers  the  objectives  of  section 
6(b)(4)  B  in  particular,  in  that  it  is  an 
equitable  allocation  of  reasonable  fees 
among  the  Exchange's  members, 
because  the  members  who  pay  the 
reduced  monthly  fee  incur  the  benefit  of 
using  the  phones  on  the  Exchange's 
wireless  phone  system. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Phlx  has  neither  solicited  nor 
received  written  comments  with  respect 
to  the  proposed  rule  change. 

m.  Date  of  ECEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  been  designated  as  a  fee  change 
pursuant  to  section  19(b)(3)(A)  ^  of  the 
Act  and  Rule  19b-4(f)(2)8  thereunder. 
Accordingly,  the  proposal  will  take 
effect  upon  filing  with  the  Commission. 
At  any  time  within  60  days  of  the  filing 
of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concering  the  foregoing,  - 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
•  proposed  rule  change  between  the 


5  15  u.s.c.  7sm- 

ei5U.S.C78f(b)(4). 
'  15  U.S.C.  78s(b)(3)(A). 
•  17  CFR  240.19b-»(f)(2). 


Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2001-1 12  and  should  be 
submitted  by  February  15,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pm-suant  to  delegated 
authority.' 
J.  Lynn  Taylor, 
Assistant  Secretary. 

[FR  Doc.  02-1908  Filed  1-24-02;  8:45  am) 
BUJNG  cooe  aoio-oi-M 


SMALL  BUSINESS  ADMINISTRATION 

[Dadaration  of  Economic  Injury  Disaster 
#9014] 

Stata  of  Florida 

Charlotte  and  Lee  Counties  and  the 
contiguous  coimties  of  Collier.  De  Soto. 
Glades.  Hendry,  Highlands,  and 
Sarasota  in  the  State  of  Florida 
constitute  an  economic  injury  disaster 
loan  area  as  a  result  of  a  Red  Tide 
condition  and  subsequent  closure  of  the 
Gasparilla  Soimd  be^nning  August  22, 
2001  and  continuing.  Eligible  small 
businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  as  a  result  of 
this  disaster  until  the  close  of  business 
on  October  17,  2002,  at  the  address 
listed  below  or  other  locally  announced 
locations: 

U.S.  Small  Business  Administration, 
Disaster  Area  2  Office,  One  Baltimore 
Place,  Suite  300,  Atlanta,  GA  30308. 

The  interest  rate  for  eligible  small 
businesses  and  smaU  agricultural 
cooperatives  is  4  percent. 

The  number  assigned  for  economic 
injury  for  the  State  of  Florida  is  9O1400. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  January  17,  2002. 
Hector  V.  Barreto, 
Administrator. 

[FR  Doc,  02-1894  Filed  1-24-02;  8:45  am] 
BILIJNG  COOE  802S-01-P 


»17  CFR  200.30-3(a)(12). 
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[Declaration  of  Disaster  #3390] 

Stata  of  Taxaa 

Travis  Coimty  and  the  contiguous 
Coimties  of  Bastrop,  Blanco/Burnet, 
Caldwell,  Hays,  and  Williamson  in  the 
State  of  Texas  constitute  a  disaster  area 
as  a  result  of  damages  caused  by  severe 
storms,  flooding,  and  tornadoes  that 
occurred  November  15  through  18, 
2001.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  imtil  the  close  of 
business  on  March  18,  2002,  and  for 
economic  injury  until  the  close  of 
business  on  October  17,  2002,' at  the 
address  listed  below  or  other  locally 
annoimced  locations:    - 

U.S.  Small  Business  Administration, 
Disaster  Area  3  Office,  4400  Amon 
Carter  Blvd.,  Suite  102,  Ft.  Worth,  TX 
76155. 

The  interest  rates  are: 


Percent 

For  Physical  Damage: 

Homeowners  With  Credit 

Available  Elsewhere  

6.500 

Homeowners  Without 

Credit  Available  Else- 

where   

3.250 

Businesses  With  Credit 

Available  Elsewhere  

8.000 

Businesses  and  Non-profit 

Organizations  Without 

CreditAvailat>le  Else- 

where      

4.000 

Others  (Including  Non-prof- 

it Organizations)  With 

CreditAvailable  Else- 

where            

6.375 

For  Economic  Injury:  Busi- 

nesses and  Small  Agricul- 

tural Cooperatives  Without 

Credit  Available  Elsewhere  ... 

4.000 

The  numbers  assigned  to  this  disaster 
are  339011  for  physical  damage  and 
9O1500  for  economic  injury. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008). 

Dated:  January  17,  2002, 
Hector  V.  Barreto, 
Administrator. 

(FR  Doc.  02-1895  Filed  1-24-02;  8:45  am] 
BILUNO  CODE  a02S-01-P 


Environinantal  Aaaaaamant  or 
Envlronfnantal  Impact  Statamant— 
Propoaad  Commarcial  and 
Racraatkxial  Davalopmanta  on  the 
Muacia  Shoala  and  Wilaon  Dam 
Raaarvationa,  Colbert  and  Lauderdale 
Countlaa,AL 

agency:  Tennessee  Valley  Authority 

(TVA). 

ACTION:  Notice  of  intent. 

summary:  This  notice  is  provided  in 
accordance  with  the  Council  on 
Environmental  Quality's  regulations  (40 
CFR  parts  1500  to  1508).  section  106  of 
the  National  Historic  Preservation  Act 
and  its  implementing  regulations  (36 
CFR  part  800).  and  TVA's  procedures 
implementing  the  National 
Environmental  Policy  Act,  TVA  will 
prepare  an  Environmental  Assessment 
(EA)  or  an  Environmental  Impact 
Statement  (EIS)  on  alternatives  for 
commercial  and  recreational 
development  requested  by  local 
governments  in  the  jurisdictions 
siuToimding  TVA  property  in  the  Shoals 
area  of  northwestern  Alabama  (Colbert 
Coimty,  city  of  Florence,  Lauderdale 
Coimty,  city  of  Muscle  Shoals,  city  of 
Sheffield,  and  city  of  Tuscumbia).  The 
local  governments  have  requested  that 
TVA  make  available  263  hectares  (650 
acres)  of  federal  property  on  the  Muscle 
Shoals  Reservation  and  6  ha  (15  acres) 
of  federal  property  on  the  Wilson  Dam 
Reservation  for  their  use  in  constructing 
a  hotel,  conference  center,  and  golf 
course  development.  The  project  would 
be  funded  by  die  Retirement  System  of 
Alabama  (RSA).  a  state  agency,  and  the 
local  governments. 
DATES:  Comments  on  the  scope  of  the 
environmental  review  must  be  received 
on  or  before  February  25,  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to  Jon  M.  Loney,  Manager,  NEPA 
Administration.  Environmental  Policy 
and  Planning,  Tennessee  Valley 
Authority.  400  West  Summit  Hill  Drive. 
Knoxville.  Tennessee  37902-1499. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  M.  Draper,  NEPA  Specialist, 
Environmental  Policy  and  Planning, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  WT  8C,  Knoxville, 
Tennessee  37902-1499;  telephone  (865) 
632-6889  or  e-mail  hmdrapei®tva.gov. 
SUPPLEMENTARY  INFORMATION:  TVA 
acquired  control  of  the  Muscle  Shoals 
and  Wilson  Dam  reservation  properties, 
consisting  of  about  1229  hectares  (3036 
acres),  fitjm  the  U.S.  War  Department  in 
1933.  During  the  past  few  years,  TVA 
has  received  a  variety  of  proposals  for 


development  and  use  of  the  two 
reservation  properties  by  nonfederal 
entities.  Local  governments  have  been 
interested  in  promoting  regional 
economic  development  and  have 
provided  TVA  with  several  concepts  for 
evaluation.  In  1996,  TVA  prepared  a 
land  plan  to  identify  portions  of  the  two 
reservations  that  could  be  made 
available  to  non-federal  entities  for 
development.  The  land  plan 
contemplated  that  TVA  would  reserve 
the  majority  of  the  property  for  the 
agency's  own  use,  but  would  make 
available  limited  property  for  regional 
development.  TVA  subsequently  made 
available  a  site  for  construction  of  a 
chamber  of  commerce  headquarters  for 
the  region  on  the  Wilson  Dam 
Reservation,  and  a  site  for  commercial 
development  at  the  junction  of  two 
major  streets  on  the  Muscle  Shoals 
Reservation. 

In  2001.  responding  to  a  local 
government  request  to  invest  in  the 
Shoals  region.  RSA  proposed  to 
partially  fund  construction  of  a  first 
class  hotel,  conference  center,  and  36- 
hole  golf  course,  as  part  of  an  Alabama 
tourism  development  effort  called  the 
Robert  Trent  Jones  Golf  Trail.  The  hotel, 
conference  center,  and  golf  course 
would  be  constructed  on  TVA  land.  In 
addition,  an  existing  city  park,  known 
as  Florence  Veterans  Park  and  now  used 
for  a  campground  and  for  dispersed  day 
uses,  would  be  converted  to  a  zoo,  water 
theme  park,  marina,  and  other 
improvements.  Under  the  terms  of  the 
easement  to  the  City  of  Florence  for  the 
Florence  Veterans  Park,  TVA  approval 
also  would  be  needed  for  the  Veterans 
Park  improvements.  Finally,  a  "river 
heritage  trail"  would  be  developed  on 
the  north  side  of  the  Tennessee  River. 
Because  TVA  has  received  a  unified 
request  from  the  local  governments  and 
the  request  supports  regional 
development  goals,  TVA  has  decided  to 
evaluate  the  Shoals  proposal  in  more 
detail.  Although  detailed  concept  plans 
have  not  yet  been  presented  to  TVA,  the 
agency  is  providing  early  notice  of  the 
proposal  to  facilitate  the  identification 
of  issues  to  be  addressed  and  the 
development  of  alternatives  to  be 
assessed  in  the  environmental  review. 
The  alternatives  to  be  analyzed  have  not 
been  developed  at  this  time,  but  at  a 
minimum  involve  no  action.  fjiU  or 
partial  development  of  the  665  acres 
specifically  requested  by  the  local 
govenoments.  and  other  potential  sites. 
The  property  proposed  for  the  golf 
course  is  now  available  to  the  public  for 
dispersed  recreational  use,  including 
foot  and  bicycle  trails  and  a  picnic  area. 
The  property  proposed  for  the  hotel  and 
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conference  center  is  now  open  space  on 
the  north  side  of  Wilson  Dam. 

Based  on  the  results  of  the  previous 
public  interaction  for  projects  on  the 
Muscle  Shoals  and  Wilson  Reservations, 
TVA  anticipates  that  the  EA  or  EIS  will 
include  discussion  of  the  potential 
effects  of  alternatives  on  the  following 
resources:  visual  resources,  cultiu'al 
resources,  threatened  and  endangered 
species,  terrestrial  ecology,  wetlands, 
recreation,  water  quality,  aquatic 
ecology,  and  socioeconomics. 

TVA  is  interested  in  receiving 
additional  comments  on  the  issues  to  be 
addressed.  Written  comments  on  the 
scope  of  the  envirotunental  review 
should  be  received  on  or  before 
February  25,  2002. 

TVA  will  begin  by  developing  an  EA 
for  the  proposed  project.  In  the  event 
that  information  gathered  or  analyses 
conducted  in  preparing  this  EA  indicate 
that  the  proposal  could  have  a 
significant  impact  on  the  environment, 
the  agency  will  prepare  an  EIS.  If  TVA 
decides  to  prepare  an  EIS,  the  scoping 
process  now  underway  for  the  EA  will 
be  used  for  the  EIS  and  will  not  be 
repeated. 

TVA  will  hold  public  meetings  to 
provide  more  information  and  to  receive 
comments  on  the  Shoals  proposals  the 
week  of  February  11,  2002.  Times, 
locations,  and  places  wiU  be  annoimced 
in  local  newspapers,  and  may  be 
obtained  by  contacting  the  persons 
listed  above. 

Dated:  January  17,  2002.         I 
Kathiyn  J.  Jackaon,  ' 

Executive  Vice  President,  River  System 
Operations  &■  Environment. 
[PR  Doc.  02-1840  Filed  1-24-02;  8:45  am] 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Mtntiflcslion  ofCountriM  Under 
Section  182  of  the  Trade  Ad  of  1974: 
Requeat  tor  Public  Conunent 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACnON:  Correction  to  notice  of  request 
for  written  submissions  from  the  public. 

SUMMARY:  The  Office  of  the  United 
States  Trade  Representative  published  a 
doctmient  in  the  Federal  Register  on 
December  26.  2001,  concerning  request 
for  submissions  on  foreign  countries' 
acts,  policies,  and  practices  that  are 
relevant  to  the  decision  whether^ 
particular  trading  partners  should  be 
identified  under  Section  182  of  the 
Trade  Act.  The  document  contained 
incorrect  address  details  for  submission 


and  reviews  of  those  comments  and  an 
incorrect  title  for  one  of  the  contacts  for 
further  information. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claude  Burcky,  Deputy  Assistant  U.S. 
Trade  Representative  for  Intellectual 
Property  (202)  395-6864;  Kira  Alvarez, 
Director  for  Intellectual  Property  (202) 
395-6864;  Stephen  Kho  or  Victoria 
Espinel,  Assistant  General  Counsels 
(202)  395-7305,  Office  of  the  United 
States  Trade  Representative. 

Correction 

In  the  Federal  Register  of  Decemb«' 
26,  2001,  in  66  FR  66492,  correct  the 
address  to  read: 
ADDRESSES:  FR0012@USTR.GOV. 

In  the  Federal  Register  of  December 
26,  2001,  in  66  FR  66492,  correct  the 
contact  details  to  read:  Claude  Burcky, 
Deputy  Assistant  U.S.  Trade 
Representative  for  Intellectual  Property. 

In  the  Federal  Register  of  December 
26,  2001,  in  66  FR  66493,  correct  the 
contact  details  to  read: 

All  comments  should  be  sent  to  Sybia 
Harrison  Special  Assistant  to  the 
Section  301  committee,  at  the  following 
email  address:  FR0012®USTR.GOV. 
Please  note,  only  electronic  submissions 
will  be  accepted. 

In  the  Federal  Register  of  December 
26,  2001,  in  66  FR  66493,  correct  the 
contact  details  for  the  Public  Inspection 
of  Submissions  to  read: 

An  appointment  to  review  the  file 
may  be  made  by  calling  Sybia  Harrison, 
(202)  395-9411. 

Joseph  Papovich, 

Assistant  USTRfor  Services,  Investment  and 
Intellectual  Property. 

[PR  Doc.  02-1890  Filed  1-24-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Coaat  Guard 

[USCG  2002-11351] 

Collection  of  Information  Under 
Review  by  Office  of  Management  and 
Budget  (0MB):  OMB  Control  Numbers 
2115-0539, 2115-0504, 2115-0576, 
2115-0581,  and  2115-0626 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Request  for  comments. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Coast  Guard  intends  to  seek  the 
approval  of  OMB  for  the  renewal  of  five 
Information  Collection  Requests  (ICRs). 
The  ICRs  comprise  Requirements  for 
Lightering  of  Oil  and  Hazardous 
Material  Cargoes,  Tank  Vessel 


Examination  Letters,  Certificates  of 
Compliance,  Boiler/Pressure  Vessel 
Repairs,  Cargo  Gear  Records,  and 
Shipping  Papers,  Instructional  Material 
for  Lifesaving,  Fire  Protection  and 
Emergency  Equipment,  Vapor  Control 
Systems  for  Facilities  and  Tank  Vessels, 
and  Alternate  Compliance  Program. 
Before  submitting  tbe  ICRs  to  OMB,  the 
Coast  Guard  is  inviting  comments  on 
them  as  described  below. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  dr  before  March  26,  2002. 
ADDRESSES:  To  make  sure  that  your 
comments  and  related  material  do  not 
enter  the  docket  [USCG  2002-11351] 
more  than  once,  please  submit  them  by 
only  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401 ,  400 
Seventh  Street  SW.,  Washington,  DC 
20590-0001.  Caution:  Because  of  recent 
delays  in  the  delivery  of  mail,  your 
comments  may  reach  the  Facility  more 
quickly  if  you  choose  one  of  the  other 
means  described  below. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building,  400 
Seventh  Street  SW.,  Washington,  DC. 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
notice.  Comments  and  material  received 
from  the  public,  as  well  as  dociunents 
mentioned  in  this  notice  as  being 
available  in  the  docket,  will  become  part 
of  this  docket  and  will  be  available  for 
inspection  or  copjring  at  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Btiilding, 
400  Seventh  Street  SW.,  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  this  docket  on  the 
Internet  at  http://dms.dot.gov. 

Copies  of  the  complete  ICR  are 
available  through  this  docket  on  the 
Internet  at  http://dms.dot.gov,  and  also 
from  Commandant  (G-CIM-2),  U.S. 
Coast  Guard  Headquarters,  room  6106 
(Attn:  Barbara  Davis),  2100  Second 
Street  SW..  Washin^on,  DC  20593- 
0001.  The  telephone  niunber  is  202- 
267-2326. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Davis,  Office  of  Information 
Management,  202-267-2326,  for 
questions  on  these  documents;  or 
Dorothy  Beard,  Chief.  Docimientary 
Services  Division,  U.S.  Department  of 
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Transportation,  202-366-5149,  for 
questions  on  the  docket. 

Request  for  Comments 

The  Coast  Guard  encourages  - 
interested  persons  to  submit  comments. 
Persons  submitting  comments  should 
include  their  names  and  addresses, 
identify  this  document  [USCG  2002-  • 
11351],  and  give  the  reasons  for  the 
conunents.  Please  submit  all  comments 
and  attachments  in  an  unbound  format 
no  larger  than  8V2  by  11  inches,  suitable 
for  copying  and  electrbnic  filing. 
Persons  wanting  acknowledgment  of 
receipt  of  comments  should  enclose 
stamped  self-addressed  postcards  or 
envelopes. 

Information  Collection  Requests 

1.  Title:  Requirements  for  Lightering 
of  Oil  and  Hazardous  Material  Cargoes. 

OMB  Control  Number  2115-0539. 

Summary:  The  information  for  this 
report  allows  the  Coast  Guard  to  provide 
timely  response  to  an  emergency  and 
minimize  the  environmental  damage 
from  an  oil  or  hazardous  material  spill. 
The  information  also  allows  the  Coast 
Guard  to  control  the  location  and 
procedures  for  lightering  activities. 

Need:  46  U.S.C.  3715  authorizes  the 
Coast  Guard  to  establish  lightering  rules. 
33  CFR  156.200  to  156.330  prescribes 
the  Coast  Guard  rules  for  lightering, 
including  pre-arrival  notice,  reporting  of 
incidents  and  operating  conditions. 

Respondents:  Owners  and  operators 
of  vessels. 

Frequency:  On  occasion. 

Buiden  Estimate:  The  estimated 
burden  is  228  hours  a  year. 

2.  Title:  Tank  Vessel  Examination 
Letters,  Certificates  of  Compliance, 
Boiler/Pressure  Vessel  Repairs,  Cargo 
Gear  Records,  and  Shipping  Papers. 

OMB  Control  Number:  2115-0504. 

Summary:  This  information  is  needed 
to  enable  the  Coast  Guard  to  fulfill  its 
responsibilities  for  maritime  safety 
under  46  U.S.C.  The  affected  public 
includes  somie  owners  and  operators  of 
large  merchant  vessels  and  all  foreign- 
flag  tankers  calling  at  U.S.  ports. 

Need:  46  U.S.C. 3301, 3305,  3306, 
3702,  3703,  3711,  and  3714  authorizes 
the  Coast  Guard  to  establish  marine 

safety  regulations  to  protect  life,     

property,  and  the  enviroimient.  46  CFR 
prescribe  these  Coeist  Guard  rules.  The 
requirements  for  reporting  Boiler/ 
Pressure  Valve  Repairs,  maintaining 
Cargo  Gear  Records,  maintaining 
Shipping  Papers,  issuance  of  Certificates 
of  Compliance  (CG-3585)  and  Tank 
Vessel  Examination  Letters  (CG-840S- 
1/CG-840S-2,  as  appropriate)  provide 
the  marine  inspector  with  available 
information  as  to  the  condition  of  a 


vessel  and  its  equipment.  It  also 
contains  information  on  the  vessel 
owner  and  lists  the  type  and  amount  of 
cargo  that  has  been  or  is  being 
transported.  These  requirements  all 
relate  to  the  promotion  of  safety  of  life 
at  sea  and  protection  of  the  marine 
environment. 

Respondents:  Owners  and  operators 
of  vessels. 
Frequency:  On  occasion. 
Bunlen  Estimate:  The  estimated 
burden  is  17,555  hours  a  year. 

3.  Title:  Instructional  Material  for 
Lifesaving,  Fire  Protection  and 
Emergency  Equipment. 

OMB  Control  Number:  2115-0576. 
Summary:  This  information  is  needed 
to  ensure  that  vessel  crews  have 
instructional  material  for  lifesaving, 
firefighting  and  emergency  equipment. 
The  material  is  used  during  training 
sessions  and  during  emergencies.  It  is 
needed  because  crew  members  must 
have  complete  information  on  the 
proper  operation  of  equipment. 

Need:  46  U.S.C.  3306  authorizes  the 
Coast  Guard  to  establish  regulations 
concerning  lifesaving,  fire  protection 
and  other  equipment.  46  CFR 
Subchapters  Q  and  W  prescribes 
regulations  that  include  the 
instructional  materials  needed  to  ensure 
a  vessel's  crew  has  the  necessary 
information  on  the  proper  use  of 
lifesaving,  fire  protection  and 
emergency  equipment. 

Respondents:  Manufacturers  of 
Equipment. 
Frequency:  On  occasion. 
Burden  Estimate:  The  estimated 
burden  is  22,516  hours  a  year. 

4.  Title:  Vapor  Control  Systems  for 
Facilities  and  Tank  Vessels. 
OMB  Control  Number:  2115-0581. 
Summary:  The  informiation  is  needed 
to  ensure  compliance  with  U.S.  rules  for 
the  design  of  facility  and  tank  vessel 
vapor  control  systems  (VCS).  The 
information  is  also  needed  to  determine 
the  qualifications  of  a  certifying  entity. 

Need:  33  U.S.C.  1225  and  46  U.S.C. 
3703  authorize  the  Coast  Guard  to 
establish  rules  to  promote  the  safety  of 
life  and  properly  of  facilities  and 
vessels.  33  CFR  part  154.800  prescribes 
the  Coast  Guard  rules  for  VCS  and 
certifjring  entities. 

Respondents:  Owners,  operators  of 
facilities  and  tank  vessels,  and  certifying 
entities. 
Frequency:  On  occasion. 
Burden  Estimate:  The  estimated 
burden  is  1,073  hours  a  year. 

5.  Title:  Alternate  Compliance 
Program. 
OMB  Control  Number:  2115-0626. 
Summary:  This  information  is  used  by 
the  Coast  Guard  to  assess  vessels 


participating  in  the  volimtary  Alternate 
Compliance  Program  (ACP)  prior  to 
issuance  of  a  Certificate  of  Inspection. 

Need;  46  U.S.C.  3306,  3316.  and  3703 
authorize  the  Coast  Guard  to  establish 
vessel  inspection  regulations  and 
inspection  alternatives.  46  CFR  part  8 
prescribes  the  Coast  Guard  regulations 
for  recognizing  classification  societies 
and  enrollment  of  U.S.-flag  vessels  in 
ACP. 

Respondents:  Recognized 
classification  societies.  ,  . 

Frequency:  On  occasion. 

Burden  Estimate:  The  estimated 
burden  is  150  hours  a  year. 

Dated:  January  17,  2002. 
D.F.  Shuell, 

Acting  Director  of  Information  Technology. 
(PR  Doc.  02-1870  Filed  1-24-02;  8:45  am) 

BtLUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminiatration 

Notice  of  intent  To  Requeat  Renewal 
From  the  Office  of  Management  and 
Budget  (OMB)  of  Two  Current  Public 
Coiiectiona  of  Information 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 

ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  the  FAA  invites  public 
comment  on  two  currently  approved 
public  information  collections  which 
received  emergency  clearances  and  now 
will  be  submitted  to  OMB  for  extensions 
of  those  clearances. 
DATES:  Comments  must  be  received  on 
or  before  March  26,  2002. 
ADDRESSES:  Comments  may  be  mailed 
or  delivered  to  the  FAA  at  the  following 
address:  Ms.  Judy  Street,  Room  613, 
Federal  Aviation  Administration, 
Standards  and  Information  Division, 
APF-100,  800  Independence  Ave.,  SW., 
Washington.  DC  20591. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Judy  Street  at  the  above  address  or  on 
(202) 267-9895. 

SUPPLEMENTARY  INFORMATKNii:  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  an  agency  may 
not  conduct  or  spbnsor,  and  a  person  is 
not  required  to  respond  to  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 
Therefore,  the  FAA  solicits  comments 
on  the  following  current  collections  of 
information  in  order  to  evaluate  the 
necessity  of  the  collection,  the  accuracy 
of  the  agency's  estimate  of  the  burden. 
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the  quality,  utility,  and  clarity  of  the 
information  to  be  collected,  and 
possible  ways  to  minimize  the  burden  of 
the  collection  in  preparation  for 
submission  to  renew  the  clearances  of 
the  following  information  collections. 

1.  2120-0673,  Criminal  History 
Records  Checks,  14  CFR  107&108. 
Public  Law  106-528  provided  for 
fingerprinting  of  all  individuals  on  and 
after  December  23,  2000,  unescorted 
access  and  those  individuals  who 
perform  certain  screening  functions  at 
Category  X  airports.  The  rule  requires 
that  the  airport  operators  and  aircraft 
operators  fingerprint  those  covered 
individuals  at  all  categories  of  airports 
who,  previous  to  November  14,  2001, 
were  not  subject  to  a  criminal  history 
records  check.  The  current  estimated     > 
annual  reporting  burden  is  123,471 
hours. 

2.  2120-0674,  Special  Federal 
Aviation  Regulation  (SFAR)  92, 
Flightcrew  Compartment  Access  and 
Door  Designs.  SFAR  92  (to  part  119) 
temporarily  authorizes  variances  for 
certain  air  carriers  from  existing  design 
standards  for  the  flightcrew 
compartment  doors  and  allows  for 
return  to  service  of  modified  airplanes 
without  prior  approved  data.  This 
allows  certain  air  carriers  to  modify 
their  flightcrew  compartment  door  to 
delay  or  deter  unauthorized  entry  to  the 
flightcrew  compartment.  The 
modifications  are  conditional  on 
submitting  a  detailed  description  of  the 
changes  within  90  days,  and  within  180 
days  providing  a  schedule  for 
accomplishing  changes  to  comply  with 
all  applicable  airworthiness 
requirements.  Current  estimated  annual 
reporting  burden  is  6480  hours. 

Issued  in  Washington,  DC,  on  January  18, 
2002. 

Steve  Hopkins, 

Manager,  Standards  and  Information 
Division,  APF-100. 

(FR  Doc.  02-1869  Filed  1-24-02;  8:45  am] 
■LUNQ  CODE  4»10-1»-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Avtalion  Administration 


Mep  Notio;  Sen 
Alfpuit,  Sen 


^Uitonlo 
Antonio,  IX 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice. 


SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  its 
determination  that  the  noise  exposure 
maps  submitted  by  the  city  of  Slan 


Antonio  for  San  Antonio  International 
Airport,  San  Antonio,  Texas,  under  the 
provisions  of  Title  49,  U.S.C.,  Chapter 
475  (hereinafter  referred  to  as  "Title 
49")  and  14  CFR  part  150  are  in 
compliance  with  applicable 
requirements. 

EFFECTIVE  DATES:  The  effective  date  of 
the  FAA's  determination  on  the  noise 
exposure  maps  is  January  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Nan 
L.  Terry,  Department  of  Transportation, 
Federal  Aviation  Administration,  2601 
Meacham  Boulevard,  Fort  Worth.  Texas, 
76137,  (817)  222-5607. 
SUPPLEMENTARY  INFORMATION:  This 
notice  annoimces  that  the  FAA  finds 
that  the  noise  exposure  maps  submitted 
for  San  Antonio  International  Airport. 
San  Antonio,  Texas  are  in  compliance 
with  applicable  requirements  of  Part 
150,  effective  January  16,  2002. 

Under  Title  49,  an  airport  operator 
may  submit  to  the  FAA  noise  exposure 
maps,  which  meet  applicable 
regulations  and  which  depict  non- 
compatible  land  uses  as  of  the  date  of 
submission  of  such  maps,  a  description 
of  projected  aircraft  operations,  and  the 
ways  in  which  such  operations  will 
affect  such  maps.  Title  49  reqiiires  such 
maps  to  be  developed  in  consultation 
with  interested  and  affected  parties  in 
the  local  community,  government 
agencies,  and  persons  using  the  airport. 

An  airport  operator  who  nas 
submitted  noise  exposure  maps  that  are 
found  by  the  FAA  to  be  in  compliance 
with  the  requirements  of  Federal 
Aviation  Regulations  (FAR)  part  150, 
promulgated  pursuant  to  Title  49,  may 
submit  a  noise  compatibility  program 
for  FAA  approval  which  sets  forth  the 
measures  the  operator  has  taken  or 
proposes  for  the  reduction  of  existing 
non-compatible  uses  and  for  the 
prevention  of  the  introduction  of 
additional  non-compatible  uses. 

The  city  of  San  Antonio  submitted  to 
the  FAA  on  January  7,  2002,  noise 
exposure  maps,  descriptions  and  other 
documentation,  which  were  produced 
during  the  update  to  the  part  150  Study. 
It  was  requested  that  the  FAA  review 
this  material  as  the  noise  exposure 
m^s,  as  described  in  Title  49. 

The  FAA  has  completed  its  review  of 
the  noise  exposure  maps  and  related 
descriptions  submitted  by  the  city  of 
San  Antonio.  The  specific  maps  under 
consideration  are  Noise  Exposure  Map: 
1998  and  Noise  Exposure  Map:  2004  in 
the  submission.  The  FAA  has 
determined  that  these  maps  for  San 
Antonio  International  Airport  are  in 
compliance  with  applicable 
requirements.  This  determination  is 
effective  on  January  16.  2002.  The 


FAA's  determination  on  an  airport 
operator's  noise  exposure  maps  is 
limited  to  a  finding  that  the  maps  were 
developed  in  accordance  with  the 
procedures  contained  in  Appendix  A  of 
FAR  part  150.  Such  determination  does 
not  constitute  approval  of  the 
applicant's  data,  information,  or  plans, 
or  a  commitment  to  approve  a  noise 
compatibility  program  or  to  fund  the 
implementation  of  that  program. 

If  questions  arise  concerning  the 
precise  relationship  of  specific 
properties  to  noise  exposure  contours 
depicted  on  a  noise  exposure  map 
submitted  under  Tide  49,  it  should  be  ' 
noted  that  the  FAA  is  not  involved  in 
any  way  in  determining  the  relative 
locations  of  specific  properties  with 
regard  to  the  depicted  noise  contoiu*s,  or 
in  interpreting  the  noise  exposure  maps 
to  resolve  questions  concerning,  for 
example,  which  properties  should  be 
covered  by  the  provisions  of  Title  49. 
These  functions  are  inseparable  firom 
the  ultimate  land  use  control  and 
planning  responsibilities  of  local 
government.  These  local  responsibilities 
are  not  changed  in  any  way  under  part 
150  or  through  FAA's  review  of  noise 
exposure  maps.  Therefore,  the 
responsibility  for  the  detailed 
overlaying  of  noise  exposures  contours 
onto  the  map  depicting  properties  on 
the  surface  rests  exclusively  with  the 
airport  operator,  which  submitted  those 
maps,  or  with  those  public  agencies  and 
planning  agencies  with  which 
consultation  is  required  imder  Title  49. 
The  FAA  has  relied  on  the  certification 
by  the  airport  operator,  under  section 
150.21  of  FAR  part  150,  that  the 
statutorily  required  consultation  has 
been  accomplished. 

Copies  of  the  noise  exposure  maps 
and  the  FAA's  evaluation  of  the  maps 
are  available  for  examination  at  the 
following  locations: 

Federal  Aviation  Administration, 
Airports  Division,  2601  Meacham 
Boulevard,  Fort  Worth.  Texas  76137 

City  of  San  Antonio,  Aviation 
Department.  9800  Airport  Boulevard, 
San  Antonio,  Texas  78216 

Questions  may  be  directed  to  the 
individual  named  above  imder  the 
heading,  FOR  FURTHER  INFORMATION 
CONTACT. 

Issued  in  Forth  Worth,  Texas,  January  16, 
2002. 

NaoBii  L.  Saunders, 
h4anager.  Airports  Division. 
[FR  Doc.  02-1867  Filed  1-24-^)2;  8:45  am] 
■LUNQ  CODE  «10-13-«l 
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Federal  Aviation  Administration 

Notice  Of  Availability  of  Record  of 
Decision,  Piedmont  Triad  Intemationai 
Airport,  GreenstMTO,  NC 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  availability-^Record  of 
Decision  (ROD). 

The  Federal  Aviation  Administration 
(FAA)  has  published  a  Final 
Environmental  Impact  Statement  (FEIS) 
for  proposed  airport  development  at 
Piedmont  Triad  Intemationai  Airport, 
Greensboro,  North  Carolina.  The 
proposed  development  consists  of 
constructing  and  operating  a  new 
Runway  5L/23R,  an  overnight  air  cargo 
sorting  and  distribution  facility  and 
associated  development.  Further,  the 
FAA  has  prepared  a  Record  of  Decision 
that  clearly  communicates  FAA's 
consideration  of  all  reasonable 
alternatives,  communicates  FAA's 
findings  and  rationale  for  selecting  the    ■ 
chosen  alternative,  and  identifies  any 
mitigation  measiu-es  to  be  implemented 
as  a  part  of  the  selected  alternative.  The 
ROD  was  signed  by  the  Regional 
Administrator,  Southern  Region,  on 
December  31,  2001,  announcing  FAA's 
decision  of  the  Preferred  Alternative, 
Wl-Al.  The  ROD  is  being  made 
available  to  interested  parties  at  the 
following  locations: 

Greensboro  Public  Library,  219  N. 

Clmrch  Street,  Greensboro,  NC 
Guilford  County,  Branch  Library,  619 

Dolly  Madison  Road,  Greensboro,  NC 
High  Point  Public  Library,  901  North 

Main  Street,  High  Point,  NC 
Forsyth  Coxmty  Library,  660  West  Fifth 

Street,  Winston-Salem,  NC 
Piedmont  Triad  Intemationai  Airport, 

6415  Airport  Parkway,  Greensboro, 

NC 
Federal  Aviation  Administration,  1701 

Colimibia  Avenue,  Suite  C-260, 

College  Park,  GA 

In  addition,  the  ROD  can  be  viewed 
at  the  Piedmont  Triad  Airport 
Authority's  web  page  www.gsoair.org. 

For  additional  information  contact 
Mr.  Scott  L.  Seritt,  Manager,  FAA 
Southern  Region,  Atlanta  Airports 
District  Office,  1701  Columbia  Avenue, 
Suite  C-260,  College  Park,  Georgia. 

Issued  in  College  Park,  Georgia,  January  9, 
2001. 

Scott  L.  Seritt, 

Manager,  Atlanta  Airports  District  Office. 
[FR  Doc.  02-1868  Filed  1-24-02;  8:45  am] 
BILLING  CODE  4910-13-M 


National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2001-9707;  Notice  2] 

Decision  That  Nonconforming  Model 
Years  1999, 2000,  and  2001  Mercedes 
Benz  CLSOO  and  CL600  PassengerCara 
Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA).  DOT." 
action:  Notice  of  decision  by  NHTSA 
that  nonconforming  model  years  ("MY"> 

1999,  2000,  and  2001  Mercedes  Benz 
CL500  and  CL600  passenger  cars  are 
eligible  for  importation. 

summary:  This  notice  announces  the 
decision  by  NHTSA  that  MY  1999, 

2000,  and  2001  Mercedes  Benz  CL500 
and  CL600  passenger  cars  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  vehicles 
originally  manufactvired  for  sale  in  the 
United  States  and  certified  by  their 
mcmufacturer  as  complying  with  the 
safety  standards  (the  U.S.  certified 
version  of  the  MY  1999,  2000,  and  2001 
Mercedes  Benz  CL500  and  CL600 
passenger  cars),  and  they  are  capable  of 
being  readily  altered  to  conform  to  the 
standards. 

DATES:  This  decision  is  effective  as  of 
January  25,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  ("FMVSS")  shall  be  refused 
admission  into  the  United  States  imless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115,  and  of  the  same  model  year  as 
the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  FMVSS. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  Part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 


of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  conunent  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 

'  petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Technologies.  LLC,  of  Baltimore, 
MD,  ("J.K.")  (Registered  Importer  90- 
006)  petitioned  NHTSA  to  decide 
whether  MY  1999,  2000.  and  2001 
Mercedes  Benz  CL500  and  CL600 
passenger  cars  are  eligible  for 
importation  into  the  United  States. 
NHTSA  published  notice  of  the  petition 
on  June  12,  2001  (66  FR  31749)  to  afford 
an  opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petition. 

One  comment  was  received  in 
response  to  the  notice  of  the  petition, 
from  Mercedes  Benz  USA,  Inc.. 
("Mercedes"),  the  manufactxu^r  of  MY 
1999.  2000.  and  2001  Mercedes  Benz 
CLSOO  and  CL600  passenger  cars.  In  this 
comment,  Mercedes  stated  that,  for  the 
vehicles  in  question,  the  symbols  found 
on  the  European  version  of  the  cruise 
control  lever  on  the  steering  column 
have  to  be  changed  to  words  to  satisfy 
FMVSS  101  Controls  and  Displays. 
Mercedes  also  noted  that,  under  FMVSS 
206  Door  Locks  and  door  retention 
components,  the  inside  door  locks  for 
the  European  versions  of  the  MY  1999, 
2000^and  2001  Mercedes  Benz  CLSOO 
and  CL600  passenger  cars  are  not 
identical  to  the  versions  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States.  The  European 
versions  of  the  MY  1999.  2000.  and 
2001  Mercedes  Benz  CLSOO  and  CL600 
passenger  cars  have  cylindrical  interior 
door  lock  push  buttons  that  submerge 
into  the  door  panel  when  in  the  "lock" 
position,  but  the  U.S.  versions  have 
mushroom  shaped  push  buttons. 

NHTSA  accorded  J.K.  an  opportunity 
to  respond  to  Mercedes'  comments.  J.K. 
stated  that  for  FMVSS  101  and  FMVSS 
206.  it  would  replace  the  cruise  control 
lever  and  the  door  lock  push  buttons, 
respectively,  with  the  correct  U.S.  part 
numbers  in  the  MY  1999.  2000,  and 
2001  Mercedes  Benz  CLSOO  and  CL600 
passenger  cars  that  are  the  subject  of  its 
petition. 

In  view  of  Mercedes'  comments  and 
J.K."s  response,  NHTSA  has  decided  to 
grant  import  eligibility  to  the  MY  1999, 
2000,  and  2001  Mercedes  Benz  CLSOO 
and  CL600  passenger  cars. 


17 1—1    1»^„^,^^^  I^TrA      ai     Mn      IT/Cn/lamr     Tamianr    71;      9009  /  Mntiros 


37711 


3778 


Federal  Register / Vol.  67,  No.  17 /Friday,  January  25,  2002 /Notices 


Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompan)ring  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VSP-370  is  the 
vehicle  eligibility  nimiber  assigned  to 
vehicles  admissible  under  this  notice  of 
final  decision. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
MY  1999,  2000,  and  2001  Mercedes 
Benz  CL500  and  CL600  passenger  cars 
that  were  not  originally  manufactured  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
substantially  similar  to  MY  1999,  2000, 
and  2001  Mercedes  Benz  CL500  and 
CL600  passenger  cars  originally 
manufactiu«d  for  importation  into  and 
sale  in  the  United  States  and  certified 
imder  49  U.S.C.  30115,  and  are  capable 
of  being  readily  altered  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  January  22,  2002. 

Harry  Thompson, 

Acting  Director,  Office  of  Vehicle  Safety, 
Compliance. 

[FR  Doc.  02-1861  Filed  l-24-<»;  8:45  am) 
BUJNGCOOE  4910-5»-t» 


DEPARTMENT  OF  TRANSPORTATION 

R  wrch  and  Special  Programs 
AdmlnMraUon 

[DockM  No.  RSPA-2002-1127a,  Nottc*  Na 
02-01]  i 

Safety  Advisory:  Unauthorbad  Marking 
of  Comprassad  Gas  Cylindars 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Safety  advisory  notice. 

SUMMARY:  This  is  to  notify  the  public 
that  RSPA  and  the  Department  of 
Transportation's  Office  of  Inspector 
General  (OIG)  are  investigating  the 
unauthorized  marking  of  high-pre^stire 
compressed  gas  cylinders  by  Bev  Con 
International  (Bev  Con),  6400  and  6420 
Highway  51  South,  Brighton,  Tennessee. 
Bev  Con  is  also  known  as  or  has  done 
business  as  Bev-con,  BCI  Inc.,  BQ 
Industries  and  BCI  Industries,  Inc.  All 
companies  are  located  at  the  Brighton, 
Tennessee  address  listed  above.  RSPA 
and  the  OIG  have  determined  that  Bev 


Con  marked  and  certified  an 
imdetermined  nimiber  of  cylinders  with 
invalid  Retester  Identification  Numbers 
(RINs),  apparently  without  conducting 
hydrostatic  retests  of  the  cylinders  in 
.  accordance  with  the  Hazardous 
Materials  Regulations  (HMR).  The 
cylinders  at  issue  are  mostly  used  in  the 
beverage  service  industry. 

On  December  13,  2001,  a  Federal 
Grand  Jury  in  Tennessee  handed  down 
a  31-coimt  indictment  against  Bev  Con 
and  two  of  its  principals.  The 
indictment  includes  charges  for  the 
unauthorized  cylinder  marking 
described  in  this  safety  advisory. 

A  hydrostatic  retest  and  visual 
inspection,  conducted  as  prescribed  in 
the  HMR,  are  used  to  verify  the 
structural  integrity  of  a  cylinder.  If  the 
hydrostatic  retest  and  visual  inspection 
are  not  performed  in  accordance  with 
the  HMR,  a  cylinder  with  compromised 
structural  integrity  may  be  returned  to 
service  when  it  should  be  condemned. 
Extensive  property  damage,  serious 
personal  injury,  or  death  could  result 
fixim  rupture  of  a  cylinder.  Cylinders . 
that  have  not  been  retested  in 
accordance  with  the  HMR  may  not  be 
charged  or  filled  with  compressed  gas  or 
other  hazardous  material. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cheryl  K.  Johnson,  Senior  Inspector, 
Southern  Region,  Office  of  Hazardous 
Materials  Enforcement,  Research  and 
Special  Programs  Administration,  U.S. 
Department  of  Transportation,  1701 
Colimibia  Avenue,  Smte  520,  College 
Park,  GA  30337.  Telephone:  (404)  305- 
6120,  Fax:  (404)  305-6125. 

SUPPtfMENTARY  INFORMATION:  Through 
an  investigation  of  Bev  Con,  RSPA  and 
the  OIG  have  determined  that  Bev  Con 
marked  and  certified  an  undetermined 
number  of  cylinders  with  two  expired 
RINs.  In  addition,  it  does  not  appear 
that  Bev  Con  conducted  proper 
hydrostatic  testing  of  the  cylinders,  as 
required  by  the  HMR.  The  HMR  reqiiires 
that  a  cylinder  retester  obtain  a  RIN 
from  RSPA.  Bev  Con  has  never  been 
issued  a  RIN  by  RSPA,  and  any 
cylinders  marked  by  Bev  Con  as  having 
been  tested  in  accordance  with  the  HNfe 
are  luiauthorized  for  use  in  hazardous 
materials  service  imtil  properly  retested 
by  a  DOT-authorized  retester. 

The  cylinders  in  question  are  stamped 
with  one  of  the  following  two  RINs: 
C173  or  C137.  The  markings  appear  in 
the  following  pattern: 

(1) 

Cl 

M    Y 

37 


(2) 

Cl 

M    Y 

73 

M  is  the  month  of  retest  (e.g.,  10),  and 
Y  is  the  year  of  the  retest  (e.g.,  01). 

RIN  C173  was  issued  to  Gee  Kay 
Supply,  4241  Folsum  Avenue,  St.  Louis, 
Missouri,  on  October  28, 1987.  Cee  Kay 
Supply  was  granted  renewal  of  that  RIN 
on  August  27, 1992.  Authorization  for 
RIN  C173  expired  on  August  27, 1997, 
and  any  use  of  that  RIN  to  mark  DOT 
specification  or  exemption  cylinders 
after  that  date  is  unauthorized. 

RIN  C137  was  issued  to  Koch 
Carbonic  Corporation,  433  Raymond 
Boulevard,  Newark,  New  Jersey,  on  July 
8, 1987.  Koch  Carbonic  Corporation  last 
renewed  the  RIN  on  October  8, 1992. 
Authorization  for  RIN  C137  expired  on 
October  8, 1997,  and  any  use  of  that  RIN 
to  mark  DOT  specification  or  exemption 
cylinders  after  that  date  is  unauthorized. 

Anyone  who  has  a  cylinder  that  has 
been  serviced  by  or  purchased  from  Bev 
Con  and  that  is  marked  with  RIN  C173 
and  stamped  with  a  retest  date  after 
August  1997,  or  that  is  marked  with  RIN 
C137  and  stamped  with  a  retest  date 
after  October  1997,  should  consider  the 
cylinder  unsafe  and  not  fill  it  with  a 
hazardous  material  unless  the  cylinder 
is  first  properly  retested  by  a  DOT- 
authorized  retest  facility.  Cylinders 
described  in  this  safety  advisory  that  are 
filled  with  an  atmospheric  gas  should  be 
vented  or  otherwise  safely  discharged 
and  then  taken  to  a  DOT-authorized 
cylinder  retest  facility  for  proper  retest 
to  determine  compliemce  with  the  HMR 
and  their  suitability  for  continuing 
service.  Cylinders  described  in  this 
safety  advisory  that  are  filled  with  a 
material  other  than  an  atmospheric  gas 
should  not  be  vented,  but  instead 
should  be  safely  discharged,  and  then 
taken  to  a  DOT-authorized  cylinder 
retest  facility  for  proper  retest  to 
determine  compliance  with  the  HMR 
and  their  suitability  for  continuing 
service.  Under  no  circumstance  should  . 
a  cylinder  described  in  this  safety 
advisory  be  filled,  refilled  or  used  for  its 
intended  purpose  until  it  is  reinspected 
and  retested  by  a  DOT-authorized  retest 
facility. 

It  is  further  recommended  that 
persons  finding  or  possessing  a  cylinder 
described  in  this  safety  advisory  or  with 
questions  concerning  other  cylinders 
sold  or  serviced  by  Bev  Con  contact  Ms. 
Johnson  for  additional  information. 
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Issued  in  Washington,  DC,  on  January  22, 
2002. 

Robert  A.  McGuire, 
Associate  Administrator  for  Hazardous 
Materials  Safety. 

[FR  Doc.  02-1863  Filed  1-24-02;  8:45  am) 
BIUJNG  CODE  4«10-60-l> 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Doctot  No.  AB-391  (Sub-No.  9X)] 

Red  River  Valley  &  Western  Railroad 
Company— Abandonment  Exemption— 
In  LaMoureand  Barnes  Counties,  NO 

Red  River  Valley  &  Western  Railroad 
Company  (RRVW)  has  filed  a  notice  of 
exemption  under  49  CFR  part  1152, 
subpart  F-Exempt  Abandonments  to 
abandon  approximately  32.9  miles  of 
rail  line  from  approximately  milepost 
27.4  in  or  near  Lucca,  ND,  to  the  end  of 
the  line  at  approximately  milepost  60.3 
in  or  near  Marion,  ND,  in  LaMoure  and 
Barnes  Counties,  ND.  The  line  traverses 
United  States  Postal  Service  Zip  Codes 
58049,  58466  and  58461. 

RRVW  has  certified  that:  (1)  No  local 
traffic  has  moved  over  the  line  for  at 
least  2  yeais;  (2)  any  overhead  traffic 
can  be  rerouted  over  other  lines;  (3)  no 
formal  complaint  filed  by  a  user  of  rail 
service  on  the  line  (or  by  a  state  or  local 
government  entity  acting  on  behalf  of 
such  user)  regarding  cessation  of  service 
over  the  line  either  is  pending  with  the 
Surface  Transportation  Board  (Board)  or 
with  any  U.S.  District  Court  or  has  been 
decided  in  favor  of  complainant  within 
the  2-year  period;  and  (4)  the 
requirements  at  49  CFR  1105.7 
(environmental  reports),  49  CFR  1105.8 
(historic  reports).  49  CFR  1105.11 
(transmittal  letter),  49  CFR  1105.12 
(newspaper  publication),  and  49  CFR 
1152.50(d)(1)  (notice  to  governmental 
agencies)  have  been  met. 

As  a  condition  to  this  exemption,  any 
employee  adversely  affected  by  the 
abandonment  shall  be  protected  imder 
Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen.  360 1.C.C.  91 
(1979).  To  address  whether  this 
condition  adequately  protects  affected 
employees,  a  petition  for  partial 
revocation  under  49  U.S.C.  10502(d) 
must  be  filed.  Provided  no  formal 
expression  of  intent  to  file  an  offier  of 
fiiuncial  assistance(OFA)  has  been 
received,  this  exemption  will  be 
effective  on  February  26,  2002,  imless 
stayed  pending  reconsideration. 
Petitions  to  stay  that  do  not  involve 


environmental  issues,^  formal 
expressions  of  intent  to  file  an  OFA 
under  49  CFR  1152.27(c)(2),2  and  trail 
use/rail  banking  requests  under  49  CFR 
1152.29  must  be  filed  by  February  4, 
2002.  Petitions  to  reopen  or  requests  for 
public  use  conditions  imder  49  CFR 
1152.28  must  be  filed  by  February  14, 
2002,  with:  Surface  Transportation 
Board,  Office  of  the  Secretary,  Case 
Control  Unit,  1925  K  Street  NW,     , 
Washington,  DC  20423. 

A  copy  of  any  petition  filed  with  the 
Board  should  be  sent  to  applicant's 
representative:  Troy  W.  Garris,  Weiner 
Brodsky  Sidman  Kider  PC,  1300  19th 
Street  NW,  5th  Floor,  Washington,  DC 
20036-1609. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio. 

Applicant  has  filed  an  enviromnental 
report  which  addresses  the 
abandonment's  effects,  if  any,  on  the 
environment  or  historic  resources.  SEA 
will  issue  an  environmental  assessment 
(EA)  by  February  1,  2002.  Interested 
persons  may  obtain  a  copy  of  the  EA  by 
vmting  to  SEA  (Room  500,  Surface 
Transportation  Board,  Washington,  DC 
20423)  or  by  calling  SEA,  at  (202)  565- 
1552.  Conunents  on  environmental  and 
historic  preservation  matters  must  be 
filed  within  15  days  after  the  EA 
becomes  available  to  the  public. 

Enviroiunental,  historic  preservation, 
public  use,  or  trail  use/rail  banking 
conditions  will  be  imposed,  where 
appropriate,  in  a  subsequent  decision. 

Pursuant  to  the  provisions  of  49  CFR 
1152.29(e)(2),  RRVW  shall  file  a  notice 
of  constmimation  with  the  Board  to 
signify  that  it  has  exercised  the 
authority  granted  and  fully  abandoned 
the  line.  If  consummation  has  not  been 
effected  by  RRVW's  filing  of  a  notice  of 
consummation  by  January  25,  2003,  and 
there  are  no  legal  or  regulatory  barriers 
to  consummation,  the  authority  to 
abandon  will  automatically  expire. 

Board  decisions  and  notices  are 
available  on  otir  Web  site  at 
www.stb.  dot.gov. 

Decided:  January  16,  2002. 


*  The  Board  will  grant  a  stay  if  an  informed 
decision  on  environmental  issues  (whether  raised 
by  a  party  or  by  the  Board's  Section  of 
Environmental  Analysis  (SEA)  in  its  independent 
investigation)  cannot  be  made  before  the 
exemption's  effective  date.  See  Exemption  of  Out- 
(^-Service  Rail  Unes.  5  I.C.C.Zd  377  (1989).  Any 
request  for  a  stay  should  be  filed  as  soon  as  possible 
so  that  the  Board  may  take  appropriate  action  before 
the  exemption's  e^ctive  date. 

'  Each  offer  of  financial  assistance  must  be 
accompanied  by  the  filing  fee.  which  currently  is 
set  at  $1:000.  See  49  CFR  1002.2(0(25). 


By  the  Board.  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
(FR  Doc.  02-1635  Filed  1-24-02;  8:45  am] 

BtLLING  COOC  4«1S-M>-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-262-82] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
biuden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  A(Jt  of  1995, 
Public  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation.  PS-262-82  (TD 
8600),  Definition  of  an  S  Corporation. 
(§1.136-1). 

DATES:  Written  comments  should  be 
received  on  or  before  March  26,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMA-HON  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  hitemal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  MFORMATION: 

Title:  Definition  of  an  S  Corporation. 

OMB  Number:  1545-0731. 

Regulation  Project  Number:  PS-262- 
82. 

Abstract;  This  regulation  provides  the 
procedures  and  the  statements  to  be 
filed  by  certain  individuals  for  making 
the  election  under  Internal  Revenue 
Code  section  1361(d)(2).  the  refusal  to 
consent  to  that  election,  or  the 
revocation  of  that  election.  The 
statements  required  to  be  filed  are  used 
to  verify  that  taxpayers  are  complying 
with  requirements  imposed  by  Congress 
tmder  subchapter  S. 

Cunent  Actions:  There  is  no  change  to 
this  existing  regulation. 
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Type  of  Review:  Extension  of  a 
cunently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations  and  individuals. 

Estimated  Number  of  Ejespondents: 
1,005. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  1,005. 

The  foUowing  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  nimiber. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  siuunarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
ioformation  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  17, 2002. 
Gegige  Freelaod, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-1921  Filed  1-24-02;  8:45  am) 
■UMQ  CODE  4n0-«1-^ 


DEPARTMENT  OF  THE  TREASURY 

InlBfiMl  RwwNM  S6rvicc 
[RE6-106312-9f] 

nupoMQ  ifOnscnon;  \<ofnnMfii 
RM|UMtfof  RsQuMlofi  Projsct 

AGBCY:  Internal  Revenue  Service  (IRS), 
Treasury.  j 

ACTION:  Notice  and  request  Tor 
comments. 


SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
REG-105312-98,  Reporting  of  Gross 
Proceeds  Payments  to  Attorneys. 
DATES:  Written  comments  should  be  . 
received  on  or  before  March  26,  2002,  to 
be  assiued  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  George  Freeland,  Internal  Revenue 
Service,  room  5575, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  MFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  Internal  Revenue  Service,  room 
5244, 1111  Constitution  Avenue,  NW., 
Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Reporting  of  Gross  Proceeds 
Payments  to  Attorneys. 

OMB  Number:  1545-1644. 

Regulation  Project  Number:  REG- 
105312-98. 

Abstract:  The  information  is  required 
to  implement  section  1021  of  the 
Taxpayer  Relief  Act  of  1997.  This 
information  will  be  used  by  the  IRS  to 
verify  compliance  with  section  6045 
and  to  determine  that  the  taxable 
amount  of  these  payments  has  been 
computed  correctly. 

Current  Actions:  There  is  no  change  to 
this  proposed  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions  and  Federal,  state,  local  or 
tribal  governments. 

The  burden  is  reflected  in  the  burden 
ofFonnl099-MISC. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 


Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  piirchase  of  services 
to  provide  information. 

'   Approved:  January  16,  2002. 

Geoi^  Freeland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-1922  Filed  1-24-02;  8:45  am) 

BHJJNG  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

m 

Intemal  Revenue  Service 
(LR-1214] 

Proposed  Collection;  Comment 
Reediest  for  Regulation  Project 

agency:  Intemal  Revenue  Service  (IRS), 

Treasury. 

ACTWN:  Notice  and  request  for 

comments. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  conunent  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13(44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  ccmceming  an 
existing  final  regulation,  LR-1214  (TD  - 
7430),  Discharge  of  Liens  (§  301.7425- 
3(b)(2)). 

DATES:  Written  comments  should  be 
received  on  or  before  March  26,  2002,  to 
be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Geoige  Freeland,  Intemal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington.  DC  20224. 
FOR  FURTNER  MFORMATION  CONTACT. 
Requests  for  additional  information  or 
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copies  of  the  information  collection 
should  be  directed  to  Lamice  Mack, 
(202)  622-3179,  Intemal  Revenue 
Service,  room  5244, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Discharge  of  Liens. 

OMB  Number:  1545-0854. 

Regulation  Project  Number:  LR-1214. 

Abstract:  The  Intemal  Revenue 
Service  needs  this  information  in 
processing  a  request  to  sell  property 
subject  to  a  tax  lien  to  determine  if  the 
taxpayer  has  equity  in  the  property. 
This  information  will  be  used  to 
determine  the  amount,  if  any,  to  which 
the  tax  lien  attaches.  ^ 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals,  business 

or  other  for-profit  organizations,  and 

farms. 
Estimated  Number  of  Respondents: 

500. 


Estimated  Time  Per  Respondent:  24 
minutes. 

Estimated  Total  Annual  Burden 
Hours:  200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  intemal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summari2»d  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 


(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  January  17,  2002. 
George  Freeland, 
IRS  Reports  Clearance  Officer. 
(FR  Doc.  02-1923  Filed  1-24-02;  8:45  am) 
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published  Presidential.  Rule,  Proposed  Rule, 
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prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  docunients  and  appear  in 
the  appropriate  document  categories 
elsewfiere  in  the  issue. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  107 

[Doclcet  No.  FAA-2001-10999;  Amdt  Nos. 
107-14  and  108-19] 

RIN  2120-AH53 

Criminal  History  Records  Cliecks 

Correction 

In  rule  dociunent  01-30282  beginning 
on  page  63474  in  the  issue  of  Thursday, 


December  6,  2001  make  the  following 
correction: 

§107.209    [Corrected] 

On  page  63483,  in  the  second  coliunn. 
§107.209,  in  the  second  column,  in  the 
second  full  paragraph,  "(1)  Continuing 
resopnsibilities."  should  read,  "(1) 
Continuing  responsibilities". 

[FR  Doc.  Cl-30282  Filed  1-24-02;  8:45  am] 
BOUNG  CODE  150»-01-O 
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Department  of  the  Treasury 

OiOice  of  the  Comptroller  of  the  " 

Currency 

12  CFR  Part  3 


Federal  Reserve  System 


12  CFR  Parts  208  and  225 


Federal  Deposit  Insurance 
Corporation 


12  CFR  Part  325 

Capital;  Leverage  and  Risk-Based  Capital 
Guidelines;  Capital  Adequacy  Guidelines; 
Capital  Maintenance:  Nonfinancial  Equity 
Investments;  Final  Rule 
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DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  Of  the 
Currency 

12CFRPart3 

[Docint  No.  02-01] 
RIN  1557-AB14 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Parts  208  and  225 
[Regulations  H  and  Y;  Docket  No.  R-1097] 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Part  325 
RIN  3064-AC47 

Capital;  Leverage  and  Risk-Based 
Capi^i  Guidelines;  CaplM  Adequacy 
Guidelines;  Capital  Maintenance: 
NonHnancial  Equity  Investments 

AGENCIES:  Office  of  the  Comptroller  of 
the  Currency  (OCC).  DOT;  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board);  and  Federal  Deposit 
Insurance  Corporation  (FDIC). 
ACTION:  Final  rule. 

SUMMAIIY:  The  OCC,  Board  and  FDIC 
(collectively,  the  agencies)  are  amending 
their  capital  guidelines  to  establish 
special  minimiun  capital  requirements 
for  equity  investments  in  nonfinancial 
companies.  The  new  capital 
requirements,  which  will  apply 
symmetrically  to  equity  investments  of 
banks  and  bank  holding  companies, 
impose  a  series  of  mar^nal  capital 
charges  on  covered  equity  investments 
that  increase  with  the  level  of  a  banking 
organization's  overall  exposure  to  equity 
investments  relative  to  the 
organization's  Tier  1  capital.  The  final 
rule  is  substantially  similar  to  the 
proposal  that  the  agencies  published  for 
comment  in  February  2001. 
EFFECTIVE  DATE:  April  1.  2002. 
FOR  FURTNER  MFORMATION  CONTACT: 
OCC:  Tommy  Snow,  Director,  Capital 
Policy  (202/874-5070);  Karen  Solomon, 
Director  (202/874-5090).  or  Ron 
Shimabukuro,  Counsel  (202/874-5090), 
Legislative  and  Regulatory  Activities 
Division.  Office  of  the  Comptroller  of 
the  Cunency,  250  E  Street.  SW, 
Washington,  DC  20219. 

Board:  Michael  G.  Martinson, 
Associate  Director  (202/452-3640). 
James  A.  Embersit,  Assistant  Director 
(202/452-5249).  or  Mary  Frances 
Monroe,  Senior  Supervisfny  Financial 
Analyst  (202/452-5231),  Division  of 
Banldng  Supwvision  and  Regulation; 


Scott  G.  Alvarez,  Associate  General 
Counsel  (202/452-3583),  or  Kieran  J. 
Fallon,  Senior  Counsel  (202/452-5270), 
Legal  Division;  Jean  Nellie  Liang, 
Assistant  Director  (202/452-2918), 
Division  of  Research  &  Statistics;  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20551. 
For  users  of  Telecommunications 
Device  for  the  Deaf  ("TDD")  only, 
contact  202/263-4869. 

FDIC:  Mark  S.  Schmidt,  Associate 
Director,  (202/898-6918).  Stephen  G. 
Pfeifer,  Examination  Specialist, 
Accounting  Section  (202/898-8904), 
Curtis  Vaughn,  Examination  Specialist 
(202/898t-6759),  Division  of 
Supervision;  Michael  B.  Phillips, 
Counsel,  (202/898-3581),  Legal 
Division,  Federal  Deposit  Insiuance 
Corporation,  550  17th  Street,  NW, 
Washington.  DC  20429. 

SUPPLEMENTARY  MFORMATION: 

A.  Background 

In  March  2000.  the  Board  invited 
public  comment  on  a  proposal  to  amend 
its  consolidated  capital  adequacy 
guidelines  for  bank  holding  companies 
to  establish  special  capital  requirements 
for  investments  made,  directly  or 
indirectly,  by  bank  holding  companies 
in  nonfinancial  companies.^  The 
Board's  proposal,  which  was  developed 
in  considtation  with  the  Secretary  of  the 
Treasmy,  applied  to  nonfinancial 
investments  made  directly  or  indirectly 
by  a  bank  holding  company  under  a 
variety  of  authorities,  including 
investments  made  by  financial  holding 
companies  imder  the  merchant  banking 
authority  granted  by  the  Gramm-Leach- 
Bliley  Act  (GLB  Act)  and  investments 
made  directly  or  indirectly  by  a  bank 
holding  company  through  a  small 
business  investment  company  (SBIC). 
The  Board's  initial  capital  proposal 
would  have  assessed,  at  the  holding 
company  level,  a  50  percent  capital 
charge  on  the  carrying  value  of  each 
covered  investment. 

In  February  2001, 4he  Board,  OCC  and 
FDIC  jointly  issued  for  comment  a 
revised  capital  proposal  (revised 
proposal).^  The  revised  proposal 
attempted  to  balance  the  concerns 
raised  by  commenters  on  the  Board's 
initial  proposal  with  the  belief  of  the 
agencies  that  banking  organizations 
must  maintain  sufficient  capital  to  o£Eset 
the  risks  associated  with  equity 
investment  activities.  In  developing  the 
revised  proposal,  the  agencies  were 


>  See  65  FR  16480,  March  28,  2000. 
2  See  66  FR  10212.  Feb.  14,  2001. 


guided  by  several  important  principles, 
including  that: 

•  Eqiuty  investment  activities  in 
nonfinancial  companies  generally 
involve  greater  risks  than  traditional 
bank  and  financial  activities; 

•  The  risk  of  loss  associated  with  a 
particular  equity  investment  is  likely  to 
be  the  same  regardless  of  the  legal 
authority  used  to  make  the  investment 
or  whether  the  investment  is  held  by  a 
bank  holding  company  or  a  bank;  and 

•  The  financial  risks  to  an 
organization  engaged  in  equity 
investment  activities  increase  as  the 
level  of  the  organization's  investments 
accounts  for  a  larger  portion  of  its 
capital,  earnings  and  activities. 

In  light  of  these  principles,  the 
revised  proposal  provided  for  a 
progression  of  Tier  1  marginal  capital 
charges  that  increases  with  the  size  of 
the  aggregate  equity  investment 
portfolio  of  the  banking  organization 
relative  to  its  Tier  1  capital.  The 
proposed  Tier  1  charge  ranged  from  8 
percent  for  investments  that  aggregated 
up  to  15  percent  of  the  banking 
organization's  Tier  1  capital,  to  25 
percent  for  investments  representing  25 
percent  or  more  of  the  banking 
organization's  Tier  1  capital. 

The  agencies  proposed  to  apply  these 
higher  capital  charges  symmetrically  to 
nonfinancial  equity  investments  held  by 
banks  and  bank  holding  companies.  In 
particular,  the  agencies  proposed  to 
apply  these  charges  to  investments  held 
directly  or  indirectly  under  the 
merchant  banking  authority  of  section 
4(k)(4)(H)  of  the  BHC  Act;  held  directly 
or  indirectly  by  bank  holding  companies 
in  less  than  5  percent  of  the  shares  of 
a  nonfinancial  company  under  section 
4(cJ(6)  or  4(c)(7)  of  the  BHC  Act;  made 
by  bank  holding  companies  or  banks  in 
nonfinancial  companies  through  SBICs; 
held  directly  or  indirectly  by  bank 
holding  companies  or  banks  in 
nonfinancial  companies  under  the 
portfolio  investment  provisions  of 
Regulation  K;  and  held  by  banks  in 
nonfinancial  companies  imder  section 
24  of  the  Federal  Deposit  Insurance  Act 
(FDI  Act). 

The  agencies  proposed  that  the  higher 
capital  charges  would  not  apply  to  SBIC 
investments  of  a  bank  or  bank  holding 
company  to  the  extent  such 
investments,  in  the  aggregate,  did  not 
eocceed  15  porcent  of  the  banking 
organization's  Tier  1  capital.  All  SBIC 
investments,  including  any  amount 
exempted  fiom  the  hi^er  proposed 
charges,  would  be  included  in  the 
calculation  of  a  banking  organization's 
aggregate  equity  investment  portfolio  for 
purposes  of  determining  the  marginal 
capital  chaige  applicable  to  non-SBIC 
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investments  and  SBIC  investments  that, 
in  the  aggregate,  exceed  15  percent  of 
Tier  1  capital.  The  agencies  also 
proposed  to  exempt  from  coverage 
investments  made  by  state  banks  \mder 
the  special  grandfather  rights 
established  by  section  24(f)  of  the  FDI 
Act. 

The  agencies  requested  comment  on 
all  aspects  of  the  revised  proposal  and 
on  a  number  of  specific  topics  identified 
in  the  proposal.  For  example,  the 
agencies  requested  comment  on  whether 
it  would  be  necessary  or  appropriate  to 
grandfather  individual  equity 
investments  that  were  made  before 
banking  organizations  received  notice 
that  the  capital  requirements  for  such 
investments  might  change. 

B.  Overview  of  Comments 

The  agencies  collectively  received 
approximately  60  comments  on  the 
revised  proposal,  including  many 
comments  that  were  submitted  to  more 
than  one  of  the  agencies.  Commenters 
included  trade  associations  for  the 
banking,  seciuities  and  insurance 
industries,  state  banking  departments 
and  individual  banks  and  bank  holding 
companies.  Some  commenters 
supported  the  lower  marginal  capital 
charge  structure  and  level  of  deductions 
adopted  by  the  revised  proposal.  For 
example,  some  commenters  stated  that 
the  marginal  approach  embodied  in  the 
revised  proposal  was  appropriate, 
logical,  and  consistent  with  the 
agencies'  responsibilities  to  ensure  the 
safety  and  soimdness  of  banking 
organizations.  One  large  banking 
organization  with  a  significant  amount 
of  equity  investments  also  stated  that 
the  revised  proposal  would  not  have  a 
significanUy  negative  impact  on  its 
ability  to  make  equity  investments. 
Many  commenters  also  supported  the 
agencies'  willingness  to  take  steps  to 
meaningfully  address  some  of  the  issues 
raised  by  commenters  concerning  the 
initial  proposal. 

A  number  of  commenters,  however, 
stated  their  belief  that  no  special  capital 
charge  was  necessary  for  equity 
investments.  Some  of  these  commenters 
argued  that  banking  organizations  are 
adept  at  managing  the  risks  of  these 
investment  activities  and  that  additional 
regulatory  capital  is  not  necessary  to 
adequately  support  these  activities. 
Some  commenters  also  expressed 
concern  that  the  higher  capital  charges 
imposed  by  the  revised  proposal  would 
place  banking  organizations  at  a 
competitive  disadvantage  to 
independent  securities  firms  and  foreign 
banks  in  the  market  for  making  equity 
investments.  In  addition,  several 
commenters  asserted  that  the  higher 


proposed  charges  would  discourage 
independent  securities  firms  that  make 
equity  investments  as  part  of  their 
business  from  affiliating  with  a  bank. 
Commenters  argued  that  these  effects 
would  finstrate  Congress'  desire,  as 
expressed  in  the  GLB  Act,  to  permit  a 
"two-way  street"  between  securities 
firms  and  banking  organizations. 

Some  commenters  also  asserted  that 
the  agencies  should  delay  adoption  of  a 
final  rule  and  address  the  issue  of  the 
appropriate  capital  treatment  for  equity 
investments  in  connection  with  the 
broader  revisions  to  the  capital  rules 
currently  being  considered  by  the  Basel 
Committee  on  Banking  Supervision 
(Basel  Committee).  A  number  of 
commenters  also  reiterated  their 
position  that  banking  organizations 
should  be  permitted  to  use  their  internal 
capital  models  to  determine  the  amoimt 
of  regulatory  capital  necessary  to 
support  the  particular  investment 
portfolio  of  the  organization,  subject  to 
supervisory  review  of  these  models 
during  the  examination  process.  A  few 
commenters  suggested  that  a  smaller, 
uniform  capital  charge  or  risk-weight 
(e.g.  a  10  percent  Tier  1  capital 
deduction  or  a  250  percent  risk-weight) 
would  be  adequate  to  offset  the  risk  of 
all  equity  investments  held  by  banking 
organizations,  regardless  of  the  size  of 
the  organization's  overall  equity 
investment  portfolio. 

A  number  of  commenters  also 
contended  that,  if  a  higher  capital 
charge  was  imposed,  the  capital  charge 
should  apply  only  to  investments  made 
by  financial  holding  companies  under 
the  GLB  Act's  merchant  banking 
authority,  and  not  to  any  investment 
made  by  a  banking  organization  under 
one  or  more  of  the  legal  authorities  that 
were  in  effect  prior  to  the  GLB  Act. 
Commenters  asserted  that  banking 
organizations  have  a  history  of 
profitably  making  investments  imder 
these  pre-existing  authorities  and  that 
there  is  no  evidence  to  support  an 
increase  in  the  regulatory  capital  charge 
for  such  investments.  A  few 
commenters  also  contended  that  the 
proposed  higher  capital  charges  should 
not  apply  to  equity  investments  made 
by  a  company  engaged  in  a  nonfinancial 
activity  so  long  as  the  company  was 
"predominantly"  engaged  in  financial 
activities. 

Commenters  strongly  supported 
several  specific  aspects  of  the  revised 
proposal.  For  example,  many 
commenters  supported  the  decision  by 
the  agencies  to  exempt  from  the  new 
capital  charge  SBIC  investments  that,  in 
the  aggregate,  represented  less  than  15 
percent  of  the  banking  organization's  . 


Tier  1  capital.'  Many  of  these 
commenters,  however,  also  argued  that 
any  SBIC  investments  that  were 
exempted  from  the  higher  proposed 
charges  also  should  be  excluded  for 
piu-poses  of  detenoining  the  aggregate 
size  of  the  banking  organization's  equity 
portfolio  and,  thus,  the  appropriate 
marginal  charge  to  be  applied  to  non- 
exempt  investments.  Commenters  also 
supported  the  agencies'  proposal  to 
exclude  from  coverage  investments 
made  by  insurance  company 
subsidiaries  of  financial  holding 
companies  under  section  4(k)(4)(I)  of  the 
BHC  Act;  investments  made  by  state 
banks  under  the  grandfather  rights 
established  by  section  24(f)  of  the  FDI 
Act  (12  U.S.C.  1831a(f));  and 
investments  in  debt  instruments  that  do 
not  serve  as  the  functional  equivalent  of 
equity. 

In  addition,  in  response  to  the 
agencies'  request  for  comments  on  the 
subject,  many  commenters  asserted  that 
any  higher  capital  charges  established 
for  nonfinancial  equity  investments 
should  not  apply  to  investments  made 
before  March  13,  2000.  These 
commenters  noted  that  such 
investments  were  made  before  the 
industry  was  aware  that  a  higher  capital 
charge  might  be  established  for  equity 
investments  and  argued  that  applying 
the  higher  charges  to  these  pre-existing 
investments  would  be  inequitable  and 
could  cause  some  investments  to 
become  unprofitable.  Many  of  these 
commenters  also  argued  that  any 
grandfathered  investments  should  no* 
be  included  in  the  banking 
organization's  aggregate  equity  portfolio 
for  purposes  of  determining  the 
marginal  charge  applicable  to  non- 
exempt  investments  made  on  or  after 
March  13,  2000. 

Commenters  also  argued  that  the 
higher  proposed  capital  charges  should 
not  be  applied  in  determining  a  banking 
organization's  Tier  1  leverage  ratio, 
because  the  leverage  ratio  generally  does 
not  account  for  the  relative  risks  of  a 
banking  organization's  assets.  Finally, 
some  commenters  requested  that  the 
agencies  clarify  whether  or  how  the 
proposed  higher  charges  would  apply  to 
particular  types  of  equity  investments, 
including  equity  investments  held  in 
the  trading  account  or  for  hedging 
purposes;  investments  that  are  acquired 
in  satisfaction  of  a  debt  previously 
contracted  (DPC);  and  investments  made 
by  a  financial  holding  company  under 
section  4(k)(l){B)  of  tiie  BHC  Act  in  a 


^One  large  banking  organization,  however, 
opposed  providing  an  exemption  for  SBIC 
investments  on  the  grounds  that  these  investments 
entail  the  same  risks  as  other  types  of  nonfinancial 
equity  investments. 
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company  that  is  engaged  in  activities 
that  the  Board  has  determined  are 
"complementary"  to  a  financial  activity. 

C  Explanation  of  the  Final  Rule 

The  agencies  have  carefully  reviewed 
the  revised  proposal  in  light  of  all  of  the 
comments  received.  Following  this 
review,  the  agencies  have  adopted  a 
final  rule  that  is  substantially  similar  to 
the  revised  proposal  that  was  issued  for 
comment.  As  described  further  below, 
the  agencies  also  have  made  several 
changes  to  the  rule  to  address  matters 
raised  by  commenters  and  to  further 
clarify  the  scope  and  application  of  the 
rule.  These  changes  include  a 
grandfather  provision  designed  to  apply 
the  rule's  capital  charges  only  to 
investments  made  on  or  after  March  13, 
2000. 

As  an  initial  matter,  the  agencies 
believe  it  is  important  and  appropriate 
to  adopt  a  final  rule  at  this  time  that 
establishes  a  regulatory  minimiim 
capital  requirement  for  equity 
investments  made  by  banking 
organizations  in  nonfinancial 
companies  that  is  higher  than  the 
regulatory  minimum  capital  charge  that 
-applies  more  broadly  to  banking  assets. 
Data  demonstrate  that  equity 
investments  in  nonfinancial  companies 
genendly  involve  greater  risks  than 
traditional  banking  and  financial 
activities.  An  analysis  of  the  annual 
ret\ims  for  the  period  1946  through 
1998  for  publicly  traded  small 
capitalization  stocks  in  the  United 
States  indicates  that  a  banking 
organization  would  have  to  hold  capital 
well  in  excess  of  the  current  regulatory 
minimum  capital  levels  to  maintain  the 
margin  of  safety  required  to  retain  the 
lowest  investment  grade  rating  on  a 
bond  issued  to  finance  a  portfolio  of 
small  capitalization  stocks. 
Furthermore,  as  discussed  in  the  revised 
proposal,  data  from  a  study  of  venture 
capital  investment  firms  over  the  past 
25  years,  information  and  analysis  from 
two  national  rating  agencies,  and  a 
survey  of  the  internal  capital  allocation 
policies  of  several  banking  organizations 
and  securities  firms  engaged  in  equity 
investment  activities  all  indicate  that 
equity  investments  require  higher 
capital  support  than  traditional  banking 
activities.  The  performance  of  the  U.S. 
equity  markets  over  the  past  few 
quarters  further  evidences  the  volatility 
and  risk  of  equity  investments. 

The  level  and  significance  of  equity 
investment  activities  at  banking 
organizations  also  has  increased 
substantially  in  the  years  since  adoption 
of  the  original  capital  rules  that  govern 
banks  and  bank  holding  companies 
generally.  For  example,  the  size  of 


SBICs  owned  by  banking  organizations 
more  than  doubled  in  the  period  from 
1995  to  1999,  and  aggregate  equity 
investments  held  by  banking 
organizations  during  that  period  more 
than  quadrupled.  In  addition,  as  of  June 
30,  2001,  financial  holding  companies 
held  more  than  $8.5  billion  in 
investments  under  the  new  GLB  Act 
authority  to  make  merchant  banking 
investments — authority  that  only 
became  effective  on  March  13,  2000. 
Although  the  growth  of  these  activities 
recently  has  slowed,  equity  investment 
activities  have  become,  and  are  likely  to 
continue  to  be,  a  significant  business 
line  for  many  banking  organizations. 

In  light  of  the  increased  significance 
of  the  equity  investment  activities  of 
banking  organizations  and  the  risks 
associated  with  these  investments,  the 
agencies  believe  it  is  important  to  revise 
their  capital  rules  to  reflect  more 
acciuately  the  risks  equity  investments 
may  pose  to  the  safety  and  soundness  of 
banking  organizations.  For  these  same 
reasons,  the  agencies  do  not  believe  it 
would  be  prudent  or  appropriate  to 
delay  adoption  of  a  final  nde,  as  some 
commenters  suggested.  The  agencies  are 
aware  of,  and  are  participating  actively 
in,  the  ongoing  comprehensive  review 
and  revision  of  the  Basel  Capital 
Accord,  which  is  expected  to  include 
provisions  addressing  equity  investment 
activities.  The  agencies  believe  this  rule 
is  consistent  with  the  efforts  of  the  Basel 
Committee  to  develop  a  minimiun 
regulatory  capital  requirement  for 
equities  Uiat  is  more  risk-sensitive  than 
the  ciurent  100-percent  risk-weighting. 
The  agencies  note,  moreover,  that  any 
revised  Accord  is  not  expected  to 
become  effective  until  2005  at  the 
earliest.  The  agencies  view  this  final 
rule  as  an  interim  step  or  "bridge"  to  the 
revised  Accord.  The  agencies  fully 
expect  to  revisit  the  capital  charge 
applicable  to  equity  investments  once 
the  Basle  Capital  Accord  is  revised,  and 
will  at  that  time  decide  whether  and 
what,  if  any,  revisions  to  the  agencies' 
capital  guidelines  should  be  adopted  in 
light  of  the  final  revised  Accord. 

The  agencies  also  continue  to  believe 
that  internal  capital  models  that  take 
account  of  the  different  risks  and  capital 
needs  of  the  credit  and  equity  activities 
of  a  particular  banking  organization 
ultimately  represent  an  effective  method 
for  determining  the  capital  adequacy  of 
an  organization.  The  agencies  do  not 
believe  that  it  would  be  appropriate  at 
this  time,  however,  to  rely  on  internal 
capital  models,  as  a  replacement  for 
regidatory  minimiun  capital 
requirements,  to  address  the  higher  risks 
associated  with  the  equity  investment 
activities  of  banking  organizations.  The 


stage  of  development  and  sophistication 
of  internal  models  for  assessing  equity 
risk  exposures  varies  widely  across 
institutions.  While  modeling  techniques 
for  equity  investments  are  being 
developed  and  refined  at  major  U.S. 
banking  organizations,  few  institutions 
have  adequately  robust  modeling 
capabilities  for  equity  investments  at  the 
present  time. 

The  agencies  note  that  the  Basel 
Committee  is  actively  considering  the 
circiunstances  under  which  it  would  be 
appropriate  for  a  banking  organization 
to  calculate  its  capital  requirements 
under  an  internal  models-based 
approach.  As  part  of  this  effort,  the 
agencies  are  working  as  part  of  the  Basel 
Committee  to  develop  the  criteria  under 
which  a  banking  organization  could  use 
internal  measinement  systems  or 
internal  models  to  estimate  the 
organization's  risk  exposure  to  equity 
investments  for  risk-based  capital 
purposes.^  The  agencies  will  continue 
to  work  v«rith  banldng  organizations  that 
seek  to  develop  robust  and  effective 
internal  models  and  with  other 
domestic  and  international  regulatory 
agencies  to  develop  a  regulatory 
framework  that  permits  banking 
organizations  to  use  models  that  meet 
appropriate  quantitative  and  qualitative 
standards  in  assessing  the  organization's 
capital  adequacy. 

The  Board  notes  that,  once  the  final 
rule  becomes  effective  on  April  1,  2002, 
the  aggregate  investment  review 
thresholds  that  currently  apply  to  the 
merchant  banking  investments  of 
financial  holding  companies  will  expire 
automatically.^  These  thresholds 
currently  require  a  financial  holding 
company  to  obtain  the  Board's  approval 
prior  to  making  additional  merchant 
banking  investments  if  the  aggregate  . 
carrying  value  of  the  holding  company's 
existing  merchant  banking  investments 
exceeds  the  lesser  of  30  percent  of  Tier 
1  capital,  or  20  percent  of  Tier  1  capital 
after  excluding  investments  in  private 
equity  funds.  As  the  Board  previously 
noted,  these  review  thresholds  were 
adopted  as  an  interim  measure  pending 
adoption  of  a  final  rule  addressing  the 
appropriate  regulatory  capital  treatment 
of  merchant  banking  investments. 

1.  Equity  Investments  Covered  by  Final 
Rule 

The  final  rule,  like  the  revised 
proposal,  applies  symmetrically  to 
equity  investments  made  by  bank 


*  See  Basel  Committee  on  Banking  SupervisioD. 
Working  Paper  on  Risk  Sensitive  Approaches  for 
Equity  Exposures  in  the  Banking  Book  for  IRB 
Banks  (August  2001)  ("Equity  Risk  Working 
Paper"). 

*  See  12  CFR  225.174(c):  12  CFR  1500.5(cl. 
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holding  companies  and  banks.  Bank 
holding  companies  and  banks  generally 
make  equity  investments  in  reliance  on, 
and  the  capital  charge  applies  only  to 
investments  held  under,  the  following 
authorities — 

•  The  merchant  banking  authority  of 
section  4(k)(4KH)  of  the  BHC  Act  (12 
U.S.C.  1843(k)(4)(H))  and  subpart  J  of 
the  Board's  Regulation  Y  (12  CFR 
225.170  etseq.): 

•  The  authority  to  acquire  up  to  5 
percent  of  the  voting  shares  of  any 
company  imder  section  4(c)(6)  or  4(c)(7) 
of  the  BHC  Act  (12  U.S.C.  1843(c)(6)  and 
(c)(7)); 

•  The  authority  to  invest  in  SBICs 
under  section  302(b)  of  the  Small 
Business  Investment  Act  of  1958  (15 
U.S.C.  682(b)); 

•  The  portfolio  investment  provisions 
of  Regulation  K  (12  CFR  211.8(c)(3)), 
including  the  authority  to  make 
portfolio  investments  through  Edge  and 
Agreement  corporations;  ^  and 

•  The  authority  to  make  investments 
imder  section  24  of  the  FDI  Act  (other 
than  under  section  24(f))  (12  U.S.C. 
1831a). 

For  purposes  of  the  rule,  an  equity 
investment  includes  the  purchase, 
acquisition  or  retention  of  any  equity 
instrument  (including  common  stock, 
preferred  stock,  partnership  interests, 
interests  in  limited  liability  companies, 
trust  certificates  and  warrants  and  call 
options  that  give  the  holder  the  right  to 
purchase  an  equity  instrument),  any 
equity  feature  of  a  debt  instrument  (such 
as  a  warrant  or  call  option),  and  any 
debt  instrument  that  is  convertible  into 
equity.  The  rule  generally  does  not 
apply  to  investments  in  nonconvertible 
senior  or  subordinated  debt.  The 
agencies,  however,  may  impose  the 
rule's  higher  charges  on  any  instrument 
if  the  agency,  based  on  a  case-by-case 
review  of  the  investment  in  the 
supravisory  process,  determines  that  the 
instrument  serves  as  the  functional 
equivalent  of  equity  or  exposes  the 
banking  organization  to  essentially  the 
same  risks  as  an  equity  instrument.  The 
agencies  believe  this  reservation  of 
supervisory  authority  is  appropriate  to 
ensure  that  the  higher  capital  charges 
apply  to  instruments  that  function  as 
equity,  and  ensure  that  banking 
organizations  do  not  ev  '.e  the 
requirements  of  the  rule  through 
financial  engineering. 


"  Recently,  the  Board  comprehensively  revised 
Regulation  K,  which,  among  other  things,  governs 
the  foreign  activities  of  U.S.  banking  oiganizations. 
See  66  FR  54346,  Oct.  26,  2001.  As  part  of  that 
action,  the  portfolio  investment  provisions 
previously  located  at  12  CFR  211.5(b)(l)(iii)  were 
amended  and  moved  to  12  CFR  211.8(c)(3). 


The  capital  charge  applies  only  to 
investments  held  directly  or  indirectiy 
in  nonfinancial  companies  under  one  or 
more  of  the  authorities  listed  above.  For 
purposes  of  the  final  capital  rule,  a 
nonfinancial  company  is  defined  to 
mean  an  entity  that  engages  in  any 
activity  that  has  not  been  determined  to 
be  financial  in  nature  or  incidental  to 
financial  activities  under  section  4(k)  of 
the  BHC  Act.  For  investments  held 
direcUy  or  indirectiy  by  a  bank,  the  term 
"nonfinancial  company"  also  does  not 
include  a  company  that  engages  only  in 
activities  that  are  permissible  for  the 
parent  bank  to  conduct  direcUy.  The 
rule  does  not  apply  to  investments  .made 
in  companies  that  engage  solely  in 
hanking  and  financial  activities. 
Banking  organizations  have  special 
expertise  in  managing  the  risks 
associated  with  banking  and  financial 
activities. 

A  few  commenters  asserted  that  the 
proposed  higher  capital  charges  should 
apply  only  to  merchant  bankLag 
investments  made  by  financial  holding 
companies  under  section  4(k)(4)(H)  of 
the  BHC  Act,  or  should  not  apply  to 
investments  made  imder  one  or  more  of 
the  other  investment  authorities  listed 
above.  The  risk  of  loss  associated  with 
a  particular  equity  investment  is  likely 
to  be  the  same  regardless  of  the  legal 
authority  used  by  a  banking 
organization  to  make  the  investment,  or 
whether  the  investment  is  held  by  a 
bank  holding  company  or  a  bank. 
Supervisory  experience,  particvdarly 
over  the  past  few  quarters,  has 
confirmed  that  significant  valuation 
declines  may  occur  with  respect  to 
equity  investments  held  under  a  variety 
of  legal  authorities.  It  is  for  these 
reasons  that  banking  organizations  are 
increasingly  making  investment 
decisions  and  managing  equity 
investment  risks  across  legal  entities  as 
a  single  business  line  within  the 
organization.  It  is  for  these  same  reasons 
that  the  final  rule,  like  the  revised 
proposal,  applies  symmetrically  to 
nonfinancial  equity  investments  held  by 
banks  and  bank  holding  companies  and 
applies  to  equity  investments  made 
under  each  of  the  principal  legal 
authorities  currently  available  to 
banking  organizations  for  making  such 
investments. 

As  noted  above,  the  final  rule  applies 
to  investments  made  by  bank  holding 
companies  or  banks  la  or  through  SBICs 
under  section  302(b)  of  the  Small 
Business  Investment  Act.  In  light  of 
Congress'  express  desire  to  facilitate  the 
fundidg  of  small  businesses  through 
SBICs,  the  statutory  limits  on  the 
amount  of  capital  a  banking 
organization  may  invest  in  SBICs,  and 


the  existing  regulatory  framework 
governing  the  formation  and  operations 
of  SBICs,  the  agencies  proposed  to 
exempt  from  the  higher  capital  charges 
SBIC  investments  of  banking 
organizations  that,  in  the  aggregate,  did 
not  exceed  15  percent  of  the  Tier  1 
capital  of  the  banking  organization. 

Commenters  strongly  supported  this 
treatment.  Accordingly,  the  final  rule 
continues  to  provide  an  exception  for 
SBIC  investments.  As  described  further 
below  (see  Part  C.4  below),  the  rule  does 
not  place  any  additional  regulatory 
capital  charge  on  SBIC  investments  held 
directiy  or  indirectly  by  a  bank  to  the 
extent  the  aggregate  adjusted  carrying 
value  of  all  such  investments  does  not 
exceed  15  percent  of  the  Tier  1  capital 
of  the  bank.  For  bank  holding 
companies,  no  additional  regulatory 
capital  charge  is  imposed  on  SBIC 
investments  held  directiy  or  indirectiy 
by  the  holding  company  to  the  extent 
the  aggregate  adjusted  carrying  value  of 
all  such  investments  does  not  exceed  15 
percent  of  the  aggregate  of  the  holding 
company's  pro  rata  interests  in  the  Tier 
1  capital  of  its  subsidiary  banks. 

The  rule  also  applies  to  investments 
held  by  state  banks  in  a  nonfinancial 
company  under  section  24  of  the  FDI 
Act.  Section  24  permits  a  state  bank  to 
acquire  equity  in  a  nonfinancial 
company  if  the  FDIC  determines  that  the 
investment  does  not  pose  a  significant 
risk  to  the  deposit  insurance  fund.  The 
FDIC  is  empowered  to  establish  and  has 
established  higher  capital  requirements 
and  other  limitations  on  equity 
investments  of  state  banks  held  under 
this  authority,  such  as  investments  in 
companies  engaged  in  real  estate 
investment  and  development  activities. 
The  FDIC  has  to  date  in  most  cases 
required  state  banks  that  make  these 
investments  to  limit  the  amount  of  the 
investment  and  to  deduct  these 
investments  from  the  bank's  capital.    . 
effectively  imposing  a  100  percent 
capital  charge  on  these  investments. 
Because  of  the  FDIC's  practice  in 
establishing  higher  capital  charges,  the 
final  rule  will  not  have  the  effect  of 
imposing  additional  capital 
requirements  on  investments  held  under 
section  24  of  the  FDI  Act.' 

The  agencies  proposed  to  exclude 
from  coverage  equity  investments  made 


'  The  final  rule  permits  the  Board  of  Directors  of 
the  FDIC.  acting  directly  in  exceptional  cases  and 
after  a  review  of  the  proposed  activity,  to  allow  a 
lower  capital  deduction  for  investments  approved 
by  the  Board  of  Directors  under  section  24  of  the 
FDI  Act  so  long  as  the  banks  investments  under 
section  24  and  SBIC  investments  represent,  in  the 
aggregate,  less  than  15  percent  of  the  Tier  1  capital 
of  the  bank.  The  FDIC  may  also  impose  a  higher 
capital  charge  on  any  investment  made  under 
section  24  where  appropriate. 
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by  state  banks  under  the  grandfather 
rights.established  by  section  24(f)  of  the 
FDI  Act  and  commenters  strongly 
supported  this  exception.  Section  24(f) 
permits  a  state  bank  to  make 
investments  only  in  shares  of  publicly 
traded  companies  and  registered 
investment  companies,  and  only  if  the 
investment  was  permitted  under  a  state 
law  enacted  as  of  a  certain  date  and  the 
state  bank  engaged  in  the  investment 
activity  as  of  a  certain  date.  The  FDI  Act 
also  provides  that  the  total  amount  of 
investments  made  by  a  state  bank  imder 
section  24(f)  may  not  exceed  the  capital 
of  the  bank,  and  expressly  authorizes 
the  FDIC  to  require  the  divestitiu*  of 
any  investment  made  under  the  section 
if  die  FDIC  determines  the  investment 
will  have  an  adverse  effect  on  the  safety 
and  soundness  of  the  bank.  In  light  of 
the  limited  scope  of  these  investments 
and  the  statutory  restrictions  applicable 
to  them,  the  agencies  have  adopted  an 
exemption  for  these  investments  in  the 
final  rule. 

Some  commenters  asserted  that  the 
proposed  higher  charges  should  not 
apply  to  any  investment  made  in  a 
company  that  is  predominantly  engaged 
in  banking  or  financial  activities.  "Hiese 
investments,  by  definition,  involve 
some  mixing  of  banking  and  commerce, 
and  present  special  risks  to  the 
investing  banking  organization.  In 
addition,  the  agencies  believe  that  the 
adoption  of  a  "predominandy  financial" 
standard  would  create  significant 
administrative  and  verification  burdens 
for  banking  organizations  and  their 
supervisors,  and  could  create 
opportunities  for  banking  oiganizations 
to  evade  the  higher  capi^  charges 
established  by  the  rule.  In  this  regard, 
the  agencies  believe  it  would  be  difficult 
for  banking  organizations  to  establish 
and  dociunent  adequately,  and  for  the 
appropriate  supervisor  to  monitor 
effectively,  the  mix  of  a  company's 
financial  and  nonfinancial  activities.  On 
.  the  other  hand,  the  approach  adopted  by 
the  final  rule  provides  a  clear  standard 
for  banking  organizations  and  their 
supervisors  to  use  in  identifying 
investments  covered  by  the  rule  while, 
at  the  same  time,  excluding  from 
coverage  investments  in  companies 
engaged  solely  in  banking  or  financial 
activities  that  the  banking  organization 
could  hold  imder  their  traditional 
authorities  to  engage  in  such  activities. 

In  response  to  questions  raised  by 
commentOTs,  the  agencies  wish  to  clarify 
that  the  rule  does  not  apply  to 
investments  made  in  a  commimity 
developmrait  corporation  to  promote  the 
public  welfare  under  12  U.S.C. 
24(Eleventh).  In  addition,  the  rule  does 
not  apply  to  equity  securities  that  are 


acquired  in  satisfaction  of  a  debt 
previously  contracted  (DPC)  and  that  are 
held  and  divested  in  accordance  with 
applicable  law,  or  to  unexercised 
warrants  acquired  by  a  bank  as 
additional  consideration  for  malring  a 
loan  where  the  warrants  are  not  held 
imder  one  of  the  legal  authorities 
covered  by  the  nde. 

The  final  rule  also  does  not  apply  to 
equity  investments  made  under  section 
4(k)(4)a)  of  the  BHC  Act  by  an 
insurance  underwriting  affiliate  of  a 
financial  holding  company.  Investments 
made  by  insiuance  imderwriting 
affiliates  of  a  financial  holding  company 
generally  are  already  subject  to  higher 
capital  charges  imder  state  insiirance 
laws.  The  Board  expects  to  monitor 
financial  holding  companies  with 
insurance  underwriting  affiliates  to 
ensiue  that  they  do  not  arbitrage  any 
differences  in  the  capital  requirements 
applicable  to  equity  investments  made 
by  insurance  companies  and  other 
financial  holding  company  affiliates. 
The  Board  also  currently  is  considering 
the  appropriate  method  for  accounting 
for  insiuance  companies  and  their  . 
investments  imder  the  Board's 
consolidated  capital  adequacy 
guidelines  and  will  address  any  issues 
that  arise  in  this  area  in  a  separate 
proposal. 

The  agencies  proposed  to  exempt 
from  the  higher  capital  charges  any 
equity  instrument  that  was  held  in  the 
trading  account  of  the  relevant  bairidng 
organization  in  accordance  with 
generally  accepted  accounting 
principles  (GAAP)  and  as  part  of  an 
underwriting,  market  making  or  dealing 
activity. 

Several  commenters  asserted  that  the 
higher  capital  charges  should  not  apply 
to  any  equity  instrument  that  is  held  for 
hedging  purposes,  or  to  any  equity 
instrument  that  is  held  in  the  trading 
account  in  accordance  with  GAAP. 
Some  commenters  also  asked  the 
agencies  to  clarify  the  scope  of  the 
proposed  exemption  for  equity 
instruments  held  in  the  trading  account. 

The  final  rule  does  not  apply  the 
higher  capital  charges  to  equity 
seciuities  acquired  and  held  by  a  bank 
or  bank  holding  company  as  a  bona  fide 
hedge  of  an  equity  derivative 
transaction  lawfully  entered  into  by  the 
bank  or  bank  holding  company. 
Moreover,  banking  organizations  have 
separate  authority  to  underwrite,  deal 
in,  and  make  a  market  in  equity 
securities  through  a  securities  broker  or 
dealer  that  is  subject  to  special  capital 
and  accounting  requirements,  and 
securities  lawfully  acquired  under  these 


statutory  provisions  are  not  covered  by 
the  rule." 

Because  the  trading  account  provision 
of  the  revised  proposal  was  included  for 
the  purpose  of  exempting  these  types  of 
holdings  from  the  capital  proposal,  the 
agencies  do  not  believe  that,  with  die 
clarifications  discussed  above,  a  general 
exemption  for  investments  held  in  the 
trading  account  is  necessary.  Moreover, 
a  more  general  reception  for  equities 
held  in  the  trading  account,  as 
advocated  by  some  commenters,  could 
allow  banking  organizations  to  evade 
the  requirements  of  the  rule  by  placing 
nonfinancial  equity  investments  in  their 
trading  accoimt.  Accordingly,  the  final 
rule  does  not  include  a  general 
exemption  for  investments  that  are  held 
in  the  trading  account. 

A  few  commenters  questioned 
whether  the  proposed  charges  would 
apply  to  investments  made  by  financial 
holding  companies  in  a  company 
engaged  in  "complementary"  activities. 
Section  4(k)(l)(B)  of  the  BHC  Act  (12 
U.S.C.  1843(k)(l)(B))  permits  a  financial 
holding  company  to  acquire  a  company 
engaged  in  a  nonfinancial  activity  ff  the 
Board  finds  that  the  activity  is 
complementary  to  a  financial  activity 
and  does  not  pose  a  substantial  risk  to 
the  safety  or  soundness  of  depository 
institutions  or  the  financial  system 
generally.  A  financial  holding  company 
must  obtain  the  Board's  prior  approval 
to  acquire  a  company  under  this 
authority.^  The  Board  will  review  and 
consider  the  appropriate  capital 
treatment  of  investments  made  by  a 
financial  holding  company  under 
section  4(k)(l)(B)  in  connection  with  its 
review  of  any  notice  filed  by  a  financial 
holding  company  to  acquire  a  company 
engaged  in  a  complementary  activity,  or 
in  connection  with  its  determination 
that  a  particular  activity  is 
"complementary"  to  a  financial 
activity.  10  Accordingly,  the  final  rule 
does  not  apply  to  investments  made  by 
a  financial- holding  company  under  the 
"complementary"  investment  authority 
of  section  4(k)(l)(B)  of  die  BHC  Act. 
The  agencies  believe  that  the  legal 
authorities  covered  by  the  rule  represent 


•See  12  U.S.C  24a,  335  and  1831w  (financial 
subsidiaries  of  national,  state  member  and  state 
nonmember  banks,  respectively);  12  U.S.C. 
lS43(k)(4)(E)  (financial  holding  companies);  and  12 
U.S.C  1843(c)(8)  and  J.P.  Morgan  6-  Co..  Inc..  75 
Federal  Reserve  Bulletin  192  (1989),  affd  sub  nom. 
Securities  Industry  Ass'n  v.  Board  of  Governors  of 
the  Federal  Reserve  System.  900  F.2d  360  (D.C  Cir. 
1990)  (bank  holding  companies). 

■See  12  CFR  225.89. 

"•See 65  PR  80384,  Dec.  21,  2000  (requesting 
comment  on  a  proposal  to  determine  that  certain 
data  processing  and  data  transmission  activities  are 
complementary  to  a  financial  activity  and  on  the 
appropriate  capital  treatment  (or  such  investnwnts). 
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the  principal  legal  authorities  available 
to  banking  organizations  for  making 
equity  investments  in  nonfinancial 
companies.  The  agencies  intend  to 
monitor  developments  relating  to 
nonfinancial  equity  investments  of 
banking  organizations  and  may  expand 
the  types  of  investments  covered  by  the 
rule  if  necessary  to  ensure  that  bcmking 
organizations  maintain  adequate  capital 
to  support  their  equity  investment 
activities. 

2.  Transition  Rule  for  Investments  Made 
Befolre  March  13,  2000 

As  noted  above,  the  agencies 
specifically  requested  comment  on 
whether  the  higher  proposed  capital 
charges  should  apply  to  individual 
investments  made  by  a  bank  or  bank 
holding  company  prior  to  March  13, 
2000.  llie  agencies  proposed  that,  if 
investments  made  prior  to  March  13, 
2000,  were  grandfathered,  the  amount  of 
such  investments  be  included  in 
determining  the  aggregate  size  of  the 
banking  organization's  equity 
investment  portfolio  and,  thus,  the 
appropriate  marginal  capital  charge  that 
would  apply  to  investments  that  were 
not  grandfathered. 

(Commenters  strongly  supported 
grandfathering  investments  that  were 
made  prior  to  March  13,  2000. 
Commenters  noted  that  these 
investments  were  made  before  the 
agencies  publicly  indicated  that  a  higher 
regulatory  capitd  charge  nught  be 
imposed,  and  argued  that  applying  the 
new  charges  retroactively  to  these 
investments  would  be  unfair  and  could 
render  certain  existing  investments 
unprofitable.  Commenters  also  favored  a 
permanent  grandfather  for  individual 
investments  made  prior  to  March  13, 
2000.  rather  than  a  phase-in  period  that 
would  apply  the  new  capital 
requirements  to  such  investments  over  a 
period  of  years. 

After  reviewing  the  comments 
received,  the  agencies  have  determined 
to  exempt  from  the  new  capital  charges 
any  individual  investment  that  was 
made  by  a  bank  or  bank  holding 
company  before  March  13,  2000,  or  that 
was  made  after  such  date  pursuant  to  a 
biading  written  commitment  entered 
into  by  the  banking  organization  prior  to 
March  13,  2000.^^  These  investments 


are  modest  in  amount  at  most  banking 
organizations  and  will  be  liquidated 
over  time.  As  discussed  further  below 
[see  Part  C.4),  the  adjusted  carrying 
value  of  any  grandfathered  investment 
must  be  included  in  determining  the 
total  amount  of  nonfinancial  equity 
investments  held  by  the  banking 
organization  in  relation  to  its  Tier  1 
capital  and,  thus,  the  marginal  capital 
charge  that  applies  to  the  organization's 
covered  equity  investments. '^ 

The  final  rule  grants  these  grandfather 
rights  only  to  investments  that  were 
made  prior  to  March  13,  2000,  or  that 
were  made  on  or  after  March  13,  2000 
pursuant  to  a  binding  written 
commitment  entered  into  prior  to  March 
13,  2000.13  For  example,  if  a  bank 
holding  company  acquired  100  shares  of 
a  nonfinancial  company  under  section 
4(c)(6)  of  the  BHC  Act  prior  to  March 
13,  2000,  the  adjusted  carrying  value  of 
that  investment  would  be  exempt  from 
the  rule's  higher  capital  charges. 
However,  if  the  baiik  holding  company 
purchased  additional  shares  of  the 
company  after  March  13,  2000,  or  made 
a  capital  contribution  to  the  company 
after  March  13,  2000,  the  adjusted 
carrying  value  of  the  additional 
investment  would  be  subject  to  the 
marginal  capital  charges  of  the  rule 
(assuming  that  the  additional 
investment  was  not  made  pursuant  to  a 
binding  written  commitment  entered 
into  before  March  13,  2000).  Shares  or 


"A  few  commenters  asserted  that  grandfather 
rights  should  be  granted  to  all  investments  made 
prior  to  the  eflective  date  of  the  final  rule.  The 
agencies  do  not  believe  granting  broader 


grandfather  rights  for  equity  investments  would  be 
appropriate  in  light  of  the  risks  these  investments 
pose  to  banking  organizations.  Also,  the  Board  in 
its  initial  capital  proposal  specifically  gave  notice 
that  it  expected  banking  organizations  to  maintain 
capital  in  sufficient  amounts  to  allow  the 
organizations  to  transition  to  higher  regulatory 
capital  levels  for  equity  investments  if  required. 
Thus,  the  agencies  expect  that  banking 
organizations  will  not  face  significant  burdens  in 
complying  with  the  final  rule  which,  as  noted 
above,  imposes  capital  charges  that  are  lower  than 
those  initially  proposed. 

"  In  addition,  all  grandfathered  investments  that 
are  not  subject  to  a  deduction  under  the  rule  will 
be  risk-weighted  at  100  percent  and  included  in  the 
banking  organization's  risk-weighted  assets  for 
purposes  of  calculating  the  organization's  risk- 
based  capital  ratios. 

"For  purposes  of  the  rule  a  binding  written 
commitment  means  a  legally  binding  written 
agreement  that  requires  the  banking  organization  to 
acquire  shares  or  other  equity  of  the  company,  or 
maike  a  capital  contribution  to  the  company,  under 
terms  and  conditions  set  forth  in  the  agreement. 
Options,  warrants,  and  other  agreements  that  give 
a  banking  organization  the  right  to  acquire  equity 
or  make  an  investment,  but  do  not  require  the 
banking  organization  to  take  such  actions,  are  not 
considered  a  binding  written  commitment  for 
purposes  of  the  rule. 


other  interests  received  by  a  banking 
organization  through  a  stock  split  or 
stock  dividend  on  an  investment 'made 
prior  to  March  13,  2000,  are  not 
considered  a  new  investment  if  the 
banking  organization  does  not  provide 
any  consideration  for  the  shares  or 
interests  received  and  the  transaction 
does  not  materially  increase  the 
organization's  proportional  interest  in 
the  company.  On  die  other  hand,  shares 
or  interests  acquired  on  or  after  March 
13,  2000,  through  the  exercise  of  options 
or  warrants  acquired  before  March  13, 
2000,  will  be  considered  a  new 
investment  if  the  banking  organization 
provides  any  consideration  for  the 
shares  or  interests  received. 

An  investment  qualifies  for 
grandfather  rights  only  if  the  banking 
organization  has  continuously  held  the 
investment  since  March  13,  2000.  Thus, 
in  the  example  discussed  above,  if  the 
bank  holding  company  sold  and 
repurchased  40  shares  of  the 
nonfinancial  company  after  March  13, 
2000,  those  40  shares  would  no  longer 
qualify  for  grandfather  rights  under  the 
rule.  "The  ^andfather  status  of  an 
investment  is  not  affected  if  the  banking 
organization  determines  to  hold  that 
investment  under  a  different  legal 
authority  than  the  authority  originally 
used  to  acquire  the  investment.  A 
financial  holding  company  could,  for 
example,  decide  to  hold  certain 
investments  made  through  an  SBIC  or 
under  section  4(c)(6)  of  die  BHC  Act 
prior  to  March  13,  2000,  under  the  GLB 
Act's  expanded  merchant  banking 
authority,  and  such  decision  would  not 
affect  the  grandfathered  treatment  of  the 
investment  under  the  rule. 

3.  Marginal  Capital  Charge  Structure 

The  agencies  are  adopting  a  final 
marginal  capital  charge  structure  that  is 
substantially  as  oudined  in  the  revised 
proposal.  This  structure  applies  a  higher 
capital  charge  to  equity  investments  as 
the  aggregate  amount  of  the 
organization's  nonfinancial  equity 
investments  increases  in  relation  to  its 
.  capital.  This  approach  reflects  the  fact 
that  the  financial  risks  to  a  banking 
organization  fitim  equity  investment 
activities  increases  as  the  level  of  these 
activities  account  for  a  larger  portion  of 
the  organization's  capital,  earnings,  and 
activities.  The  charges,  which  are 
reflected  in  the  following  table,  are 
applied  by  making  a  deduction  from  the 
banking  organization's  Tier  1  capital. 
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Aofregate  adjusted  carrying  value  of  all  nonfinancial  equity  investments  held  directly  or  indirectly  by  the  banking  orga- 
rtization  (as  a  percentage  of  the  Tier  1  capital  of  ttie  banking  organization) 


Less  than  15  percent 

15  percent  to  24.99  percent 
25  percent  and  above 


Deduction  from  Tier  1 
Capital  (as  a  percent- 
age of  the  adjusted 
carrying  value  of  the 
investment) 


8  percent. 
12  percent. 
25  percent. 


Each  tier  of  chaiges  applies,  on  a 
marginal  basis,  to  the  adjusted  carrying 
value  of  the  banking  organization's 
nonfinancial  equity  investments  that  fall 
within  the  specified  range  of  the 
organization's  Tier  1  capital.*^  The  total 
adjusted  carrying  value  of  a 
nonfinancial  equity  investment  that  is 
subject  to  a  deduction  under  the  rule  is 
excluded  from  the  banking 
organization's  risk-weighted  assets  for 
purposes  of  computing  the  denominator 
of  the  organization's  risk-based  capital 
ratio. 

The  amount  of  the  deduction  is  based 
on  the  adjusted  carrying  value  of  the 
banking  organization's  nonfinancial 
equity  investments.  The  "adjusted 
carrying  value"  of  an  investment  is  the 
value  at  which  the  investment  is 
recorded  on  the  balance  sheet  of  the 
banking  organization,  reduced  by  (i)  net 
unrealized  gains  that  are  included  in 
carrying  value  but  that  have  not  been 
included  in  Tier  1  capital  and  (ii) 
associated 'deferred  tax  liabilities.  For 
example,  for  investments  held  as 
available-for-sale  (AFS),  the  adjusted 
carrying  value  of  the  investments  would 
be  the  aggregate  carrying  value  of  the 
investment  as  reflected  on  the  banking 
organization's  balance  sheet,  less  the 
sum  of  (i)  imrealized  gains  on  those 
investments  included  in  the 
organization's  other  comprehensive 
income  and  not  reflected  in  Tier  1 
capital  and  (ii)  any  associated  deferred 
tax  liabilities. 


**  For  purposes  of  detennining  the  amount  of  a 
twnking  organization's  nonfinancial  equity 
investments  as  a  percentage  of  its  Tier  1  capital. 
Tier  1  capital  is  calculated  before  any  deduction  for 
disallowed  mortgage  servicing  assets,  disallowed 
nonmortgage  servicing  assets,  disallowed  purchased 
credit  card  relationships,  disallowed  credit 
enhancing  interest-only  strips  (both  purchased  and 
retained),  disallowed  deferred  tax  assets,  and 
nonfinancial  equity  investments. 

The  agencies  recently  adopted  amendments  to 
their  capital  guidelines  to  better  address  the 
regulatory  capital  treatment  of  recourse  obligations, 
residual  interests  (including  credit  enhancing 
interest-only  strips)  and  direct  credit  substitutes. 
Seeea  FR  59614  (Nov.  29,  2001)  ("Securitization 
Rule").  The  amendments  to  the  agencies'  capital 
guidelines  adopted  by  this  final  rule  reflect  the 
changes  made  to  the  capital  guidelines  by  the 
Securitization  Rule. 


Comments  were  mixed  on  using  the 
adjusted  carrying  value  of  an  investment 
for  piuposes  of  determining  the  amotmt 
of  the  required  deduction.  While  some 
commenters  favored  this  approach, 
others  argued  that  it  unfairly  penalized 
well  performing  investments  that  are 
marked-up  with  the  unrealized  gains 
flowing  into  Tier  1  capital. 

The  agencies  continue  to  believe  that 
the  adjusted  carrying  value  of  an 
investment  provides  an  appropriate 
benchmark  for  applying  the  deduction 
because  it  reflects  the  full  amoimt  of  an 
organization's  capital  exposure  to  equity 
investments.  Adjusted  carrying  value 
reflects  both  the  amount  actually 
invested  by  the  banking  organization 
and  any  additional  unrealized  gains  (or 
losses)  on  the  investment  that  are 
reflected  in  the  organization's  Tier  1 
capital.  All  of  the  adjusted  carrying 
value  of  an  investment  is  potentially 
subject  to  loss  in  the  event  of 
devaluation  of  the  investment.  Applying 
the  charge  to  the  adjusted  carrjring  value 
of  an  investment  also  takes  into  account 
that  some  banking  organizations  use 
AFS  accoimting  for  GAAP  reporting 
purposes,  which  is  a  prudent  and 
appropriate  accotinting  method  in  many 
situations  and  one  that  results  in  an 
effective  100  percent  capital  charge  on 
imrealized  gains.  ^^ 

4.  SBIC  Investments 

The  final  rule  applies  to  equity 
investments  made  by  bank  holding 
companies  and  banks  in  nonfinancial 
companies  through  one  or  more  SBICs 
that  are  consolidated  with  the  banking 
organization,  and  to  equity  investments 
in  one  or  more  SBICs  that  are  not 
consoUdated  with  the  banking 
organization.  For  the  reasons  discussed 
above,  the  final  rule  provides  an 
accommodation  for  SBIC  investments 
made  by  a  bank  holding  company  or 
bank  provided  such  investments  remain 
within  traditional  investment  ranges.  In 


particular,  no  additional  capital  charge 
is  applied  to  SBIC  investments  held 
directly  or  indirectly  by  a  bank  to  the 
extent  the  aggregate  adjusted  carrying 
value  of  all  such  investments  does  not 
exceed  15  percent  of  the  Tier  1  capital 
of  the  bank.  In  the  case  of  a  bank 
holding  company,  no  additional  capital 
charge  is  applied  to  SBIC  investments 
held  directly  or  indirectly  by  the  bank 
holding  company  to  the  extent  the 
aggregate  adjusted  carrying  value  of  all 
such  investments  does  not  exceed  15 
percent  of  the  aggregate  of  the  holding 
company's  pro  rata  interests  in  the  Tier 
1  capital  of  its  subsidiary  banks. ^^  SBIC 
investments  that  are  not  subject  to  a 
deduction  under  the  rule  will  be  risk- 
weighted  at  100  percent  and  included  in 
the  banking  organization's  risk-weighted 
assets  for  purposes  of  calculating  the 
organization's  risk-based  capital  ratios. 

The  final  rule  continues  to  provide 
that  a  banking  organization,  in 
calculating  the  aggregate  adjusted 
carrying  value  of  its  nonfinancial  equity 
investments  for  purposes  of  determining 
the  appropriate  marginal  charge  to  be 
applied  to  an  equity  investment  subject 
to  the  rule,  must  include  all 
nonfinancial  equity  investments  held  by 
the  organization  in  or  through  an  SBIC 
as  well  as  all  grandfathered  investments 
that  are  exempt  bom  the  rule's  higher 
capital  charges.  A  number  of 
commenters  opposed  this  treatment  and 
argued  that  this  treatment  would 
effectively  subject  exempt  SBIC 
investments  and  grandfathered 
investments  to  the  rule's  higher  capital 
charges. 

One  of  the  principles  that  has  guided 
the  agencies  during  this  rulemaldng 
process  is  that  the  risks  to  a  banking 
organization  bom  equity  investment 
activities  increase  as  equity  investments 
constitute  a  larger  component  of  the 


>^The  rule  does  not  affect  the  treatment  of 
unrealized  gains  and  losses  on  AFS  securities  for 
purposes  of  calculating  supple'mentary  (Tier  2) 
capital.  Under  the  agencies'  risk-based  capital  rules, 
up  to  45  percent  of  an  organization's  pretax  net 
unrealized  gains  on  AFS  equity  securities  may  l>e 
included  in  Tier  2  capital. 


"The  amount  a  bank  holding  company  may 
invest  in  the  stock  of  an  SBIC  under  section  4(c)(5) 
of  the  BHC  Act  and  section  302(b)  of  the  Small 
Business  Investment  Act  is  based  on  the  l>ank 
holding  company's  proportionate  interest  in  the 
capital  and  surplus  of  its  subsidiary  banks.  See  12 
CFR  225.111.  The  Board  believes  a  similar 
methodology  is  appropriate  for  determining  the 
level  of  SBIC  investments  held  directly  or  indirectly 
by  a  bank  holding  company  that  qualify  for  an 
exemption  bom  the  rule's  higher  capital  charges. 


organization's  capital  and  operations. 
Although  the  agencies,  for  the  reasons 
discussed  above,  have  determined  to 
provide  an  exemption  for  SBIC 
investments  and  investments  made 
prior  to  March  13,  2000,  the  agencies 
believe  it  is  appropriate  to  consider  the 
risks  associated  with  an  organization's 
total  equity  investment  portfolio  in 
determirung  the  marginal  charge  that 
would  apply  to  SBIC  investments  that 
exceed  traditional  levels  and  to 
investments  made  on  or  after  March  13, 
2(X)0.  Iliis  approach  balances  Congress' 
desire  to  promote  the  funding  of  small 
businesses  through  SBICs  and  the  desire 
of  banking  organizations  to  preserve  the 
existing  capital  treatment  of  investments 
made  prior  to  March  13,  2000,  with  the 
agencies'  strong  belief,  based  on 
available  data,  that  regulatory  capital 
levels  higher  than  the  current 
requirements  are  necessary  to  support 
the  greater  risks  associated  with  equity 
investments  and  ensure  the  safety  and 
soimdness  of  banking  organizations. 
The  agencies  also  note  that  this 
approach  does  not  impose  a  higher 
capital  charge  on  exempted  SBIC 
investments  or  grandfethered 
investments.  These  investments  would 
continue  to  be  subject  to  the  same 
capital  reqtiirements  that  apply  to  such 
investments  today.  However,  diese 
investments  could  cause  a  higher 
marginal  capital  charge  to  be  imposed 
on  each  adcfitional  dollar  of  non-exempt 
and  non-grandfathered  investments 
made  by  the  banking  organization  to 
reflect  the  organization's  higher 
concentration  and  exposure  to  equity 
investment  activities. 

If  a  banking  organization  has  an 
investment  in  a  SBIC  that  is 
consolidated  with  the  banking 
organization  for  accoimting  purposes, 
but  that  is  not  wholly  owned  by  the 
banking  organization,  the  adjusted 
carrying  value  of  the  organization's 
nonfinancial  equity  investments  held 
through  the  SBIC  is  equal  to  the 
organization's  proportionate  share  of  the 
adjusted  carrying  value  of  the  SBICs 
equity  investments  in  nonfinancial 
companies.  The  remainder  of  the 
adjusted  carrying  value  of  the  SBICs 
investments,  which  represents  the 
minority  interest  holders'  proportionate 
share,  is  excluded  from  the  banking 
organization's  risk- weighted  assets.  ^^ 


1'  If  a  banking  organization  has  an  investment  in 
a  SBIC  that  is  not  consolidated  with  the  banking 
organization  for  accounting  purposes,  that 
organization  may  (but  is  not  required  to)  reduce  the 
adjusted  carrying  value  of  its  investment  in  the 
SBIC  proportionately  to  reflect  the  percentage  of  the 
SBICs  investments  that  are  in  companies  engaged 
only  in  banking  or  financial  activities.  A  banking 
organization  may  adjust  its  interest  in  a  non- 


Similar  treatment  applies  to 
investments  that  a  bank  holding 
company  holds  through  equity 
investment  funds  that  are  controlled  by 
the  holding  company  (such  as,  by  acting 
as  general  partner  of  the  fund)  but  that 
are  not  wholly  owned  by  the  holding 
company.  In  these  circumstances,  the 
capital  charge  applies  only  to  the 
holding  company's  proportionate  share 
of  the  fund's  investments  even  if  the 
fund  is  consolidated  in  the  holding 
company's  financial  reporting 
statements. 

In  addition,  if  a  less-than-whoUy- 
owned  SBIC  or  investment  fund  is 
consolidated  into  the  banking 
organization's  financial  statements  for 
accounting  and  reporting  purposes,  any 
minority  interest  resulting  from  the 
consolidation  may  not  be  included  in 
the  Tier  1  capital  of  the  banking 
organization.  The  agencies  believe  this 
treatment  is  appropriate  because  the 
minority  interest  is  not  available  to 
support  the  overall  financial  business  of 
the  banking  organization  and,  therefore, 
should  not  be  included  in  the  banking 
organization's  capital. 

The  agencies  do  not  expect  that  any 
nonfinancial  company  acquired  by  a 
banking  organization  under  one  of  the 
legal  authorities  covered  by  the  rule 
would  be  consolidated  into  the  banking 
organization's  financial  statements, 
either  because  the  investment  is 
temporary  or  limited  to  a  non- 
controlling  stake.  However,  if 
consolidation  does  occur,  any  resulting 
minority  interest  also  must  be  excluded 
from  Tier  1  capital  because  the  minority 
interest  is  not  available  to  support  the 
general  financial  business  of  the 
banking  organization. 

5.  Examples  of  Application  of  Rule's 
Marginal  Charges 

The  following  two  examples  illustrate 
how  the  rule's  marginal  charges  apply. 

Example  1:  A  financial  holding  company 
has  Si  million  in  Tier  1  capital  and  has 
npnflnancial  equity  investments  with  an 
aggregate  adjusted  carrying  value  of 
$270,000.  All  of  the  financial  holding 
company's  nonfinancial  equity  investments 
are  held  under  the  GLB  Act's  merchant 
banking  authority  and  all  were  made  after 
March  13,  2000.  The  total  amount  of  the 
financial  holding  company's  required  Tier  1 
capital  deduction  would  be  $28,998, 
determined  as  follows:  (i)  8  percent  of  the 
first  $149,999  ($11,999);  (ii)  12  percent  of  the 
amount  between  $150,000  and  $249,999 
($ll,999);^nd  (iii)  25  percent  of  the  amount 


consolidated  SBIC  in  this  manner  only  if  the 
organization  has  current  information  that  identifies 
the  percentage  of  the  SBICs  investments  that  are  in 
companies  engaged  in  a  nonfinancial  activity.  Tliis 
information  must  be  available  to  examiners  upon 
request. 


from  $250,000  to  $270,000  ($5.000).'»  The 
average  Tier  1  charge  on  the  financial 
holding  company's  portfolio  would  be  10.74 
percent. 

Example  2:  A  bank  has  $1  million  in  Tier 
1  capital  and  has  nonfinancial  equity 
investments  with  an  aggregate  adjusted 
carrying  value  of  $375,000.  Of  this  amount. 
$100,000  represents  the  adjusted  carrying 
value  of  investments  made  prior  to  March  13, 
2000,  and  an  additional  $175,000  represents 
the  adjusted  carrying  value  of  investments 
made  through  the  bank's  wholly  owned 
SBIC.  The  $100,000  in  investments  made 
prior  to  March  13,  2000,  and  $150,000  of  the 
bank's  SBIC  investments  would  not  be 
subject  to  the  rule's  marginal  capital  charges. 
These  amounts  are  considered  for  purposes 
of  determining  the  marginal  charge  that 
applies  to  the  bank's  covered  investments 
(including  the  $25,000  of  non-exempt  SBIC 
investments).  In  this  case,  the  total  amount 
of  the  bank's  Tier  1  capital  deduction  would 
be  $31,250.  This  figure  is  25  percent  of 
$125,000,  which  is  the  amount  of  the  liank's 
total  nonfinancial  equity  portfolio  subject  to 
the  rule's  marginal  capital  charges.  The 
average  Tier  1  capital  charge  on  the  bank's 
entire  nonfinancial  equity  portfolio  would  be 
8.33  percent. 

The  $31,250  charge  in  Example  2 
reflects  the  provisions  of  the  nile  that 
impose  no  additional  capital  charge  on 
investments  made  prior  to  March  13, 
2000,  and  on  SBIC  investments  to  the 
extent' such  investments  do  not  exceed 
15  percent  of  Tier  1  capital.  While  these 
grandfathered  and  SBIC  investments  are 
not  subject  to  a  Tier  1  capital  deduction 
under  the  final  rule,  these  investments 
would  be  given  a  100  percent  risk- 
weight  and  would  remain  subject  to  the 
normal  Tier  1  and  total  capital  charges 
applicable  to  the  organization's  risk-    - 
weighted  assets  imdec  the  agencies's 
risk-based  capital  guidelines. 

6^  leverage  Ratio 

The  revised  proposal  required 
banking  organizations  to  apply  the 
proposed  capital  deduction  in 
calculating  tiie  organization's  Tier  1 
capital.  Consequently,  the  proposal 
would  affect  both  the  organization's 
risk-based  capital  ratio  and  its  ratio  of 
Tier  1  capital  to  average  total  assets 
(Tier  1  leverage  ratio).  The  agencies 
requested  comment  on  whether  the  final 
rule  should  be  adjusted  to  eliminate 
application  of  the  deduction  for 
purposes  of  calculating  the  Tier  1 
leverage  ratio  and,  if  so,  how  this  might 
be  done.  A  small  number  of  commenters 
addressed  this  issue,  and  generally 
opposed  incorporating  the  higher 
capital  charges  for  equity  investments 
into  the  calculation  of  an  organization's 
Tier  1  leverage  ratio.  Commenters 
asserted  that  the  leverage  ratio  was 


'■For  purposes  of  these  examples,  all  figures  have 
been  rounded  to  the  nearest  dollar. 
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intended  to  provide  an  absolute 
measure  of  the  bank's  capital  to  asset 
ratio  without  adjusting  the  bank's  assets 
according  to  the  relative  risk  associated 
with  different  classes  of  assets. 

After  carefully  reviewing  the 
conunents  on  this  issue,  the  agencies 
have  decided  to  adopt  the  approach 
proposed,  which  applies  the  deduction 
to  Tier  1  for  both  risk-based  and 
leverage  capital  purposes.^"  In  reaching 
this  conclusion,  the  agencies  have 
carefully  considered  a  niunber  of  factors 
and  alternatives.  The  agencies  have  long 
used  a  uniform  definition  of  Tier  1 
capital  for  both  risk-based  and  leverage 
capital  purposes  based,  in  part,  on  the 
view  that  the  nature  and  composition  of 
"core"  capital  does  not  diiffer  depending 
on  whether  it  is  being  compared  to  risk- 
weighted  or  avOTage  total  assets,  bi 
addition,  although  the  leverage  ratio 
generally  is  intended  to  provide  an 
absolute  measure  of  a  banking 
organization's  ratio  of  core  capital  to 
average  total  assets,  the  agencies  also 
previously  have  determined  that  COTtain 
types  of  assets  that  involve  special  risks 
should  be  deducted  firom,  and  not 
considered  part  of,  Tier  1  capital  for 
both  risk-b^ed  and  leverage  capital 
purposes.™  As  discussed  above,  equity 
investments  involve  significantly  greater 
risks  than  those  associated  with 
traditional  banking  and  financial 
activities  and,  accordingly,  the  agencies 
believe  it  is  appropriate  to  require  that 
these  investments  be  deducted  from 
core  capital  for  leverage  capital 
purposes  in  the  maimer  provided  in  the 
rule. 

The  agencies  note,  moreover,  that  the 
most  direct  method  of  implementing  the 
oommenters'  proposal  would  be  to 
require  banks  to  apply  the  rule's 
deductions  only  for  risk-based  capital 
purposes.  Such  an  approach  would 
result  in  many  banking  organizations 
having  two  separate  Tier  1  capital 
amounts — one  for  risk-based  purposes 
and  one  fior  leverage  purposes.  This 
dichotomy  could  create  significant 
confusion  in,  and  burden  for,  the 
industry,  particularly  because  a  niunber 


<"A  few  commenteis  also  asserted  that  the 
agencies  should,  as  a  general  matter,  eliminate  the 
Tier  1  leverage  ratio  for  banking  organizations.  This 
suggestion  is  beyond  the  scope  of  this  targeted 
rulemaking,  and  the  agencies  believe  that  the 
leverage  ratio  continues  to  be  a  useful  tool  in 
ensuring  that  banking  organizations  operate  with 
adequate  capital  to  support  their  activities. 

™  For  example,  the  agencies'  risk-based  and 
leverage  capital  guidelines  may  require  banking 
organizations  to  deduct  all  or  a  portion  of  the 
fbUowing  assets  from  Tier  1  capital:  goodwill; 
mortgage  servicing  assets,  nonmortgage  servicing 
assets,  purchased  credit  card  relationships,  and 
credit-enhancing  interest-only  strips;  other 
identifiable  intaiigible  assets;  and  defiarred  tax 
assets. 


of  regulatory  and  reporting  requirements 
are  based  on  an  organization's  "Tier  1 
capital"  and  two  such  numbers  might 
exist.  The  agencies  also  have  considered 
potential  alternative  approaches  that 
would  implement  the  commenters' 
suggestion  while,  at  the  same  time, 
retaining  an  imiform  definition  of  Tier 
1.  These  alternative  approaches, 
however,  also  would  significantly 
increase  the  complexity  and  btirden  of 
the  rule. 

The  agencies  also  have  reviewed 
information  obtained  through  the 
supervisory  and  examination  process  for 
a  sample  of  banking  organizations  with 
a  significant  amount  of  equity 
investments.  This  review  indicates  that 
applying  the  rule's  Tier  1  deductions  for 
leverage  capital  piuposes  likely  will 
have  a  de  minimis  impact  on  the 
leverage  ratio  of  banking  organizations 
at  this  time.  For  these  reasons,  the  final 
rule  requires  banking  organizations  to 
make  the  rule's  Tier  1  deductions  for 
both  risk-based  and  leverage  capital 
piuposes. 

Tne  final  rule  provides  that  the  total 
adjusted  carrying  value  of  a  banking 
organization's  nonfinancial  equity 
investments  that  is  subject  to  a 
deduction  from  Tier  1  capital  will  be 
excluded  from  the  organization's 
average  total  consolidated  assets  for 
purposes  of  computing  the  denominator 
of  the  organization's  Tier  1  leverage 
ratio.  Any  amoimt  of  eqtiity  investments 
that  is  not  subject  to  a  deduction  imder 
the  rule  (e.g.  grandfathered  investments 
and  SBIC  investments  that,  in  the 
aggregate,  do  not  exceed  15  percent  of 
Tier  1  capital)  must  be  included  in  the 
organization's  average  total  consolidated 
assets. 

7.  Risk  Management  and  the 
Supervisory  Process 

Although  strong  capital  adequacy  is 
critically  important  to  ensure  that  equity 
investment  activities  do  not  pose  an 
imdue  risk  to  a  banking  organization, 
capital  strength  must  be  supplemented 
by  strong  internal  controls  and 
management  practices  to  ensure  that 
equity  investment  activities  are 
conducted  in  a  safe  and  sotmd  manner. 
Accordingly,  all  banking  organizations 
are  expected  to  develop,  maintain  and 
employ  sotmd  risk  management 
policies,  procedures  and  systems  that 
are  reasonably  designed  to  manage  the 
risks  associated  with  the  organization's 
equity  investment  activities.  These 
policies,  procedures  and  systems  shotild 
include  established  limits  on  the  types  • 
and  amotmts  of  equity  investments  that 
maiy  be  made  by  the  banking 
organization;  parameters  governing 
portfolio  diversification;  sound  policies 


governing  the  valuation  and  accoxmting 
of  investments;  periodic  reviews  of  the 
performance  of  individual  investments 
and  the  aggregate  portfolio;  and  strong 
internal  controls,  including  investment 
review  and  authorization  procedures 
and  recordkeeping  requirements.  The 
level  and  complexity  of  an 
organization's  risk  management 
policies,  procedures  and  systems  should 
be  commensurate  to  the  size,  natiue  and 
complexity  of  the  organization's  eqmty 
investment  activities  and  consistent 
with  any  guidance  published  by  the 
agencies.  21 

The  agencies  note,  moreover,  that  the 
capital  requirements  established  by  this 
fii^  rule  are  viewed  as  the  minimum 
capital  levels  required  for  a  banking 
organization  to  adequately  support  its 
equity  investment  activities,  "rhe 
agencies'  risk-based  capital  guidelines 
require  banking  organizations  at  all 
times  to  maintain  capital  that  is 
commensurate  with  the  level  and  natiue 
of  the  risks  to  which  they  are  exposed 
and  the  agencies  fully  expect  that 
individiud  banking  organizations  will 
allocate  higher  economic  capital  levels, 
as  appropriate,  to  support  their  eq^ty 
investment  activities  in  amounts 
commensurate  with  the  risk  in  the 
individual  investment  portfolios  of  the 
organization. 

Fvirthermore,  the  agencies  may 
impose  a  higher  capital  charge  on  the 
nonfinancial  equity  investments  of  a 
banking  organization  if  the  facts  and ' 
circumstances  indicate  that  a  higher 
capital  level  is  appropriate  in  li^t  of 
the  risks  associated  with  the 
organization's  investment  activities.  The 
agencies  believe  that  strong  capital 
levels  above  the  minimtmi  requirements 
are  particularly  important  when  a 
banking  organization  has  a  high  degree 
of  concentration  in  nonfinancial  equity 
investments.  As  proposed,  the  agencies 
will  apply  heightened  supervision  to  the 
equity  investment  activities  of  banking 
organizations  with  significant 
concentrations  in  equity  investments.  In 
addition,  capital  levels  above  the 
minimums  established  by  this  rule  may 
be  appropriate  in  light  of  the  nature, 
concentration  or  performance  of  a 
particiilar  organization's  equity 
investments,  or  the  sufficiency  of  the 
organization's  policies,  procediues,  and 
systems  used  to  monitor  and  control  the 
risks  associated  with  the  organization's 
equity  investments. 


"  See,  e.g.  Federal  Reserve  SR  Letter  No.  00-9 
(SPE),  Supervisory  Guidance  on  Equity  Investment 
and  Merchant  Banking  Activities  (June  22, 2000). 
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8.  Regulatory  Requirements  Based  on 
Tier  1  Capital 

A  number  of  regulatory  restrictions 
and  reporting  requirements  are  based 
on,  or  refer  to,  a  bank's  Tier  1  capital. 
For  example.  Tier  1  capital  is  one 
component  used  in  determining  the 
dollar  amoimt  of  covered  transactions 
that  a  bank  may  have  with  any  one 
affiliate  and  all  affiliates  in  the  aggregate 
under  section  23A  of  the  Federal 
Reserve  Act,  and  the  amount  of 
extensions  of  credit  that  a  national  bank 
may  have  outstanding  to  a  single 
borrower  under  the  National  Bank 
Act.22 

The  final  rule  requires  banking 
organizations,  in  calculating  their  Tier  1 
capital,  to  deduct  the  appropriate 
percentage  of  their  nonfinancial  equity 
investments  from  the  sum  of  their  core 
capital  elements.  The  organization's 
Tier  1  capital  is  the  amount  remaining 
after  the  deduction  for  nonfinancial 
equity  investments,  and  after  any  other 
deductions  and  adjustments  required  by 
the  agencies'  capital  guidelines. 
Accordingly,  banking  organizations 
must  use  thefr  Tier  1  capital,  calculated 
in  the  manner  required  by  the  agencies' 
capital  guidelines  as  amended  by  this 
final  rule,  in  determining  thefr 
compliance  with  any  regulatory 
restriction  or  reporting  requirement  that 
is  based  on  Tier  1  capital. 

D.  Regulatory  Flexibility  Act  Analysis 

OCC:  The  OCC  hereby  certifies, 
pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  that  the  regulatory  capital 
requirements  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  As  described 
in  detail  elsewhere  in  the 
supplementary  information,  the  final 
rule  amends  the  OCC's  risk-based 
capital  guidelines  to  apply  a  series  of 
marginal  capital  charges  that  increase  as 
the  size  of  a  national  bank's  portfolio  of 
certain  nonfinancial  equity  investments 
increases  in  relation  to  its  Tier  1  capital. 
For  the  following  reasons,  the  OCC 
concludes  that  the  new  capital 
requirements  are  unlikely  to  have  a 
gignifirant  ecouomic  impact  on  a 
substantial  number  of  small  banks. 

First,  the  final  rule  applies  to  only 
two  categories  of  national  bank 
investments:  investments  made 
pursuant  to  the  Board's  Regulation  K 
and  investments  made  in  or  through, 
SBICs.  The  majority  of  national  bank 
nonfinancial  equity  investments  are  in 
the  form  of  investments  made  in,  or 
through,  SBICs.  The  OCC  believes  that 


22  See  12  CFR  250.242;  12  CFR  32.2(b). 


SBIC  investment  activities  are 
conducted  primarily  by  large  banks 
rather  than  by  small  banks  within  the 
Small  Business  Administration's 
definition  of  "small  entity"  (asset  size  of 
$100  million  or  less). 

Moreover,  several  key  features  of  the 
rule  mitigate  any  effect  that  the 
increased  capital  requirements  may 
have  on  small  banks  that  do  engage  in 
nonfinancial  equity  investments 
covered  by  the  rule.  For  example,  in 
order  to  reduce  regulatory  burden  on 
banking  organizations  and  in  response 
to  conunents  on  the  revised  proposal, 
nonfinancial  equity  investments  made 
before  March  13,  2000,  are 
"grandfathered."  Commenters  noted 
that  because  such  investments  were 
made  before  the  industry  was  aware  of 
the  possibility  of  higher  capital 
requirements,  applying  higher  capital 
requfrements  to  such  investments  could 
negatively  impact  the  economics  of  the 
transactions.  Moreover,  the  final  rule 
does  not  apply  the  higher  capital 
requirements  to  investments  by  national 
banks  in  community  development 
corporations  pursuant  to  12  U.S.C. 
24(Eleventh),  to  equity  securities 
acquired  in  satisfaction  of  a  debt 
previously  contracted,  or  to  certain 
unexercised  warrants. 

Finally,  the  new  capital  requirements 
apply  only  to  levels  of  investment  that 
equal  or  exceed  15  percent  of  the  bank's 
Tier  1  capital.  Most  national  banks  will 
not  be  required  to  hold  additional 
capital  for  the  SBIC  investments  that 
they  currently  hold  either  because  the 
investments  are  grandfathered  or 
because  the  bank's  level  of  investment 
is  below  15  percent.  As  a  result,  the  new 
capital  charge  should  not  deter  prudent 
new  investment  in  small  companies, 
since  most  national  banks  could 
undertake  new  investments  without 
tripping  the  15  percent  threshhold. 

Board:  In  accordance  with  section  4(a) 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  604(a)),  the  Board  must  pubUsh 
a  final  regulatory  flexibility  analysis 
with  this  rulemaking.  The  rule  amends 
the  Board's  consolidated  risk-based  and 
leverage  capital  adequacy  guidelines  for 
state  member  banks  and  bank  holding 
companies  to  establish  special 
iTiipimiim  regulatory  capital 
requirements  for  equity  investments  in 
nonfinancial  companies.  See  12  CFR 
Part  208,  Appendix  A  and  Appendix  B 
(state  member  banks);  12  CFR  Part  225, 
Appendix  A  and  Appendix  D  (bank 
holding  companies).  As  discussed  more 
fully  above,  available  data  indicate  that 
equity  investments  generally  involve 
greater  risks  than  the  traditional  banking 
and  financial  activities  of  banking 
organizations.  Data  also  indicate  that  the 


level  and  significance  of  equity 
investment  activities  at  banking 
organizations  has  increased  significantly 
in  recent  years.  The  final  rule  modifies 
the  Board's  capital  adequacy  guidelines 
to  better  reflect  the  riskiness  of  equity 
investments  and  the  potential  risks  such 
investments  pose  to  the  safety  and 
soundness  of  insured  depository 
institutions. 

The  Board  specifically  requested 
comment  on  the  likely  burden  that  the 
revised  proposal  would  impose  on  bank 
holding  companies  and  state  member 
banks.  One  bank  holding  company  that 
owns  or  controls  a  substantial  quantity 
of  equity  investments  stated  that  the 
revised  proposal  would  not  have  a 
significantly  adverse  impact  on  its 
ability  to  make  equity  investments. 
Some  commenters,  on  the  other  hand, 
argued  that  the  higher  capital  charges 
imposed  by  the  rule  would  place 
banking  organizations  at  a  competitive 
disadvantage  to  independent  securities 
firms  and  foreign  banks  in  the  market 
for  making  equity  investments,  or  would 
discourage  securities  firms  from 
affiliating  with  banks.  In  addition,  some 
commenters  also  asserted  that  the 
agencies  should  adopt  one  or  more 
alternative  approaches  suggested  by  the 
commenters.  "These  alternatives 
included  establishing  a  uniform  capital 
charge  or  risk-weight  for  all  equity 
investments,  relying  on  a  banking 
organization's  internal  capital  models  to 
determine  the  appropriate  amount  of 
capital  to  support  a  banking 
organization's  equity  investment 
portfolio,  and  delaying  adoption  of  a 
final  rule  pending  completion  of  the 
ongoing  revisions  to  the  Basle  Capital 
Accord. 

For  the  reasons  discussed  in  detail 
above,  the  Board  believes  that  the 
capital  charges  imposed  by  the  final  rule 
are  necessary  and  appropriate  to  ensure 
that  state  member  banks  and  bank 
holding  companies  maintsun  capital 
commensurate  with  the  risk  associated 
with  thefr  equity  investment  activities 
and  that  these  activities  do  not  pose  an 
undue  risk  to  the  safety  and  soundness 
of  insured  depository  institutions.  The 
Board  also  has  reviewed  the  alternatives 
suggested  by  commenters  and,  for  the 
reasons  discussed  above,  believes  it 
would  not  be  prudent  or  appropriate  at 
this  time  to  adopt  these  approaches  as 
an  alternative  to  the  marginal  regulatory 
capital  charge  structure  implemented  by 
the  final  rule. 

The  Board  notes,  moreover,  that  the 
final  rule  includes  several  features  that 
likely  will  reduce  the  potential  effect  of 
the  rule  on  bank  holding  companies 
(including  thefr  bank  and  nonbank 
subsidiaries)  and  state  member  banks, 
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including  in  particular  small  banking 
organizations  and  other  small  entities. 
As  described  fully  above,  the  rule 
exempts  from  the  higher  capital  charges 
SBIC  investments  held  by  banks  and 
bank  holding  companies  that  remain 
within  traditional  limits,  investments 
made  by  banking  organizations  prior  to 
March  13,  2000,  and  investments  made 
by  state  banks  imder  the  special 
grandfather  rights  granted  by  section 
24(f)  of  the  FDI  Act.  For  covered 
investments,  the  rule  applies  a  series  of 
marginal  capital  charges  that  increase  as 
the  size  of  the  banking  organization's 
equity  investment  portfolio  increases  in 
relation  to  its  Tier  1  capital.  The  highest 
marginal  Tier  1  charge  (25  percent)  is 
well  below  the  uniform  charge  initially 
proposed  (50  percent). 

In  addition,  once  the  final  rule 
becomes  effective  on  April  1,  2002,  the 
aggregate  investment  review  thresholds 
currently  applicable  to  the  merchant 
banking  investments  of  financial 
holding  companies  will  expire 
automatically.  See  12  CFR  225.174(c); 
12  CFR  1500.5(c).  Thus,  adoption  of  the 
final  rule  wiU  relieve  financial  holding 
companies  of  all  sizes  from  any  burden 
associated  with  seeking  formal  Board 
approval  to  expand  their  merchant 
banking  activities.  j 

The  Board's  supervisory  experience 
also  indicates  that  a  significant  number 
of  small  banks  and  bank  holding 
companies  do  not  engage  in  the  type  of 
equity  investment  activities  covered  by 
the  rule.23  hi  addition,  the  Board's  risk- 
based  and  leverage  capital  guidelines 
generally  do  not  apply  to  bank  holding 
companies  that  have  less  than  $150 
million  in  consolidated  total  assets  and, 
accordingly,  the  amendments  made  by 
the  final  rule  generally  would  not  apply 
to  such  small  bank  holding  companies. 
The  Board  also  has  reviewed 
information  concerning  a  sample 
banking  organizations  that  are  actively 
engaged  in  equity  investment  activities 
and,  based  on  this  review,  believes  the 
final  rule  is  not  likely  to  have  a    . 
significantly  adverse  impact  on  banking 
organizations  or  their  abiUty  to  engage 
in  equity  investment'activities. 

fDIC:  The  final  rule  amends  the 
FDIC's  risk-based  and  leverage  capital 
standards  for  state  nonmember  banks 
(12  CFR  part  325).  These  amendments 
establish  the  regulatory  capital 
requirements  applicable  to  certain 
nonfinancial  equity  investments  of  state 
nonmember  banks.  The  FDIC  hereby 
certifies,  pursuant  to  section  605(b)  of 


''For  purposes  of  the  Regulatory  Flexibility  Act, 
small  entities  are  defined  to  include  state  member 
banks  and  bank  holding  companies  that  have  SlOO 
million  or  less  in  assets.  See  13  CFR  121.201. 


the  Regulatory  Flexibility  Act,  5  U.S.C. 
605(b),  that  the  regulatory  capital 
requirements  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  of  the 
exclusion  in  this  final  rule  for 
grandfathered  equity  investments  by 
state  banks  under  section  24(f)  of  the 
FDI  Act  and  the  grandfather  provision 
that  was  added  to  this  final  rule  for 
nonfinancial  equity  investments  made 
before  March  13,  2000. 

Since  March  13,  2000,  the  FDIC  has 
received  approximately  37  applications 
and  notices  under  section  24  of  the  FDI 
Act  for  equity  investment  activities  in 
nonfinancial  companies.  It  is 
anticipated  that  most  of  these  equity 
investment  activities  would  be  covered 
under  this  rule.  However,  the  capital 
charges  required  in  this  final  rule  for 
nonfinancial  equity  investments  would 
be  less  than  the  capital  charges  imposed 
by  the  FDIC  for  the  great  majority  of  the 
nonfinancial  equity  investment 
activities  approved  by  the  FDIC  under 
section  24  since  March  13,  2000.  Also, 
these  section  24  notices  and 
applications  have  involved  investments 
that  generally  were  significantly  below 
15  percent  of  the  respective  banks'  Tier 
1  capital. 

In  order  to  reduce  regulatory  burden 
on  banking  organizations  and  in 
response  to  comments  on  the  revised 
proposal,  the  final  rule  provides  for  a 
"grandfather"  provision  for 
nonfinancial  equity  investments  made 
before  March  13,  2000.  These 
commenters  noted  such  investments 
were  made  before  the  industry  was 
aware  that  a  higher  capital  charge  might 
be  established  for  nonfinancial  equity 
investments. 

In  addition,  the  FDIC  notes  that  the 
final  rule  includes  several  features  that 
likely  will  reduce  the  potential  effect  of 
the  rule  on  banking  organizations  and, 
especially,  small  banking  organizations 
and  other  small  entities.  The  final  rule 
exempts  from  the  higher  capital  charges 
SBIC  investments  held  by  banking 
organizations  that  remain  within 
traditional  limits,  and  equity 
investments  made  by  state  nonmember 
banks  under  the  grandfather  rights 
granted  by  Congress  in  section  24(f)  of 
the  FDI  Act.  For  covered  investments, 
the  rule  applies  a  series  of  marginal 
capital  charges  that  increase  as  the  size 
of  the  banking  organization's  equity 
investment  portfolio  increases  in 
relation  to  its  Tier  1  capital.  The  highest 
marginal  Tier  1  chiarge  (25  percent) 
imder  the  final  rule  is  well  below  the 
imiform  capital  charge  initially 
proposed  by  the  Board  for  bank  holding 
companies  (50  percent  of  Tiet  1  capital). 


In  response  to  questions  raised  by 
commenters,  the  agencies  have  clarified 
in  this  preamble  to  the  final  rule  that  the 
rule  does  not  apply  to  investments  made 
in  a  community  development 
corporation  to  promote  welfare  under  12 
U.S.C.  24  (Eleventh).  In  addition,  the 
rule  does  not  apply  to  equity  securities 
that  are  acquired  in  satisfaction  of  a  DPC 
and  that  are  held  and  divested,in 
accordance  with  applicable  law,  or  to 
unexercised  warrants  acquired  by  a 
bank  as  additional  consideration  for 
making  a  loan  where  the  warrants  are 
not  held  under  one  of  the  legal 
authorities  covered  by  this  final  rule. 

E.  Paperwork  Reduction  Act 

OCC:  The  OCC  has  determined  that 
this  final  rule  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq.). 

Board:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3505:  5  CFR  1320  App.  A.l),  the 
Board  has  reviewed  this  fin^  rule  under 
the  authority  delegated  to  the  Board  by 
the  Office  of  Management  and  Budget. 
No  collections  of  information  as  defined 
in  the  Paperwork  Reduction  Act  are 
■■  contained  in  the  final  rule. 

FDIC:  The  FDIC  has  determined  that  ' 
this  final  rule  does  not  involve  a 
collection  of  information  pursuant  to 
the  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501, 
et  seq.]. 

f.  Executive  Order  12866 
Determination 

OCC:  The  OCC  has  determined  that 
this  final  rule  does  not  constitute  a 
"significant  regulatory  action"  for  the 
purposes  of  Executive  Order  12866.  The 
final  rule  amends  the  OCC's  risk-based 
capital  guidelines  with  respect  to  the 
regulatory  capital  treatment  applicable 
to  certain  nonfinancial  equity 
investments  by  national  banks.  While 
the  general  effect  of  this  final  rule  is  to 
raise  the  capital  requirements  for  certain 
nonfinancial  equity  investments  held  by 
banking  organizations,  for  the  following 
reasons,  the  OCC  does  not  believe  that 
this  final  rule  will  have  a  significant 
economic  impact  on  national  banks. 

This  final  rule  applies  a  series  of 
marginal  capital  charges  that  increase  as 
the  size  of  the  banking  organization's 
equity  investment  portfolio  increases  in 
relation  to  i\A  Tier  1  capital.  Specifically 
with  respect  to  national  banks,  the  final 
rule  only  applies  to  two  categories  of 
national  bank  investments:  investments 
made  pursuant  to  the  Board's 
Regulation  K  and  investments  made  in 
or  through  SBICs.  The  majority  of 


Federal  Register / Vol.  67,  No.  17 /Friday,  January  25,  2002 /Rules  and  Regulations  3795 


national  bank  nonfinancial  equity 
investments  are  in  the  form  of 
investments  made  in,  or  through  SBICs. 
However,  imder  the  final  rule  SBIC 
investments  held  by  a  national  bank  in 
amounts  that  remain  within  traditional 
limits  (15  percent  of  Tier  1  capital)  are 
exempted  from  the  higher  capital 
requirements.  The  final  rule  also 
clarifies  that  the  higher  capital 
requirements  do  not  apply  to  national 
bank  investments  in  community 
development  corporations  pursuant  to 
12  U.S.C.  24  (Eleventh),  to  equity 
securities  acquired  in  satisfaction  of  a 
debt  previously  contracted,  or  to  certain 
unexercised  warrants. 

In  addition,  in  order  to  reduce 
regulatory  binden  on  banking 
organizations  and  in  response  to 
comments  on  the  revised  proposal, 
nonfinancial  equity  investments  made 
before  March  13,  2000,  are 
"grandfathered."  Commenters  noted 
that  because  such  investments  were 
made  before  the  industry  was  aware  of 
the  possibility  of  higher  capital 
requirements,  applying  hi^er  capital 
requirements  to  such  investments  could 
negatively  impact  the  economics  of  the 
transactions. 

G.  Unfunded  Mandates  Act  of  1995 

OCC:  Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  2  U.S.C. 
1532  (Unfunded  Mandates  Act), 
requires  that  an  agency  prepare  a 
,  biidgetary  impact  statement  before 
promulgating  any  rule  likely  to  result  in 
a  Federal  mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
in  any  one  year.  If  a  budgetary  impact 
statement  is  required,  section  205  of  the 
Unfimded  Mandates  Act  also  requires 
the  agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  before  promulgating  the 
rule.  The  OCC  has  determined  that  this 
rule  will  not  result  in  expenditures  by 
State,  local,  and  tribal  governments,  in 
the  aggregate,  pr  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
Accordingly,  the  OCC  has  not  prepared 
a  budgetary  impact  statement  or 
specifically  addressed  the  regulatory 
alternatives  considered.  While  the 
general  effect  of  this  final  rule  is  to  raise 
the  capital  requirements  for 
nonfinancial  equity  investments  held  by 
banking  organizations,  for  the  following 
reasons,  the  OCC  does  not  believe  that 
this  final  rule  will  residt  in 
expenditures  of  $100  million  or  more  in 
any  one  year. 

This  final  rules  applies  a  series  of 
marginal  capital  charges  that  increase  as 
the  size  of  the  banking  organization's 


equity  investment  portfolio  increases  in 
relation  to  its  Tier  1  capital.  Specifically 
with  respect  to  national  banks,  the  final 
rule  only  applies  to  two  categories  of 
national  baiik  investments:  investments 
made  pursuant  to  the  Board's 
Regulation  K  and  investments  made  in 
or  through  SBICs.  The  majority  of     ' 
national  bank  nonfinancial  equity 
investments  are  in  the  form  of 
investments  made  in,  or  through  SBICs. 
However,  imder  the  final  rule  SBIC 
investments  held  by  a  national  bank  in 
amounts  that  remain  within  traditional 
limits  (15  percent  of  Tier  1  capital)  are 
exempted  from  the  higher  capital 
requirements.  The  final  rule  also 
clarifies  that  the  higher  capital 
requirements  do  not  apply  to  national 
bank  investments  in  community 
development  corporations  pursuant  to 
12  U.S.C.  24  (Eleventh),  to  equity 
securities  acquired  in  satisfaction  of  a 
debt  previously  contracted,  or  to  certain 
unexercised  warrants. 

In  addition,  in  order  to  reduce 
regulatory  burden  on  banking 
organizations  and  in  response  to 
comments  on  the  revised  proposal, 
nonfinancial  equity  investments  made 
before  March  13,  2000,  are 
"grandfathered."  Commenters  noted 
that  because  such  investments  were 
made  before  the  industry  was  aware  of 
the  possibility  of  higher  capital 
requirements,  applying  higher  capital 
requirements  to  such  investments  could 
negatively  impact  the  economics  of  the 
transactions. 

H.  Use  of  "Plain  Language" 

Section  722  of  the  GLB  Act  requires 
the  agencies  to  use  "plain  language"  in 
all  proposed  and  final  rules  published 
after  January  1,  2000.  The  agencies 
invited  comment  on  whether  the 
proposed  rule  was  drafted  in  plain 
language  and  clearly  presented.  No 
commenters  specifically  addressed  this 
issue.  The  agencies  have  used  a  variety 
of  "plain  language"  techniques  to 
ensure  that  the  final  rule  is  presented  in 
a  clear  fashion,  including  using 
numerous  topical  headings  in  the  rule, 
easy-to-read  tables  to  set  forth  the 
marginal  capital  charge  structure 
adopted  by  the  rule,  and  textual 
exaniples  to  illustrate  application  of  the 
rule.  The  agencies  believe  the  final  rule 
is  written  plainly  and  clearly. 

List  of  Subjects 

12  CFR  Part  3 

Administrative  practice  and 
procedure.  Capital,  National  banks, 
Reporting  and  recordkeeping 
requirements.  Risk. 


12  CFR  Part  208 

Accounting,  Agriculture,  Banks, 
banking.  Confidential  business 
information.  Crime.  Currency,  Federal 
Reserve  System,  Mortgages.  Reporting 
and  recordkeeping  requirements. 
Securities. 

12  CFR  Part  225 

Administrative  practice  and 
procedure.  Banks,  banking.  Federal 
Reserve  System,  Holding  companies. 
Reporting  and  record  keeping 
requirements.  Securities. 

12  CFR  Part  325 

Administrative  practice  and 
procedure,  Banks,  banking,  Capital 
adequacy.  Reporting  and  record  keeping 
requirements.  State  non-member  banks. 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroller  of  tt>e 
Currency 

12  CFR  Chapter  I 

Authority  and  Issuance 

For  the  reasons  set  out  in  the  joint 
preamble,  the  Office  of  the  Comptroller 
of  the  Currency  amends  part  3  of 
chapter  I  of  title  12  of  the  Code  of 
Federal  Regulations  as  follows: 

PART  3— MINIMUM  CAPITAL  RATIOS; 
ISSUANCE  OF  DIRECTIVES 

1.  The  authority  citation  for  part  3 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a.  161,  1818, 
1828(n),  1828  note.  1831n  note.  1835,  3907. 
and  3909. 

2.  The  first  sentence  in  paragraph  (a)  - 
of  section  3.2  is  amended  to  read  as 
follows: 


§3.2 


Definitions. 

*  *  i 


(a)  Adjusted  total  assets  means  the 
average  total  assets  figure  required  to  be 
computed  for  and  stated  in  a  bank's 
most  recent  quarterly  Consolidated 
r.  Report  of  Condition  and  Income  (Call 
*  Report)  minus  end-of-quarter  intangible 
assets,  deferred  tax  assets,  and  credit- 
«nhancing  interest-only  strips,  that  are 
deducted  from  Tier  1  capital,  and  minus 
nonfinancial  equity  investments  for 
which  a  Tier  1  capital  deduction  is 
required  pursuant  to  section  2(c)(5)  of 
appendix  A  of  this  part  3.  *  *  * 
***** 

3.  In  appendix  A  to  part  3: 
A.  In  section  1,  paragraphs  (c)(17) 
through  {c)(31)  are  redesignated  as 
paragraphs  (c)(20)  through  (c)(34); 
paragraphs  (c){12)  through  (c)(16)  are 
redesignated  as  paragraphs  (c)(14) 
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through  (c)(18);  and  paragraphs  {c)(l) 
through  (c)(ll)  are  redesignated  as 
paragraphs  (c)(2)  through  (c)(12). 

B.  hi  section  1.  new  paragraphs  (c)(1), 
(c)(13)  and  (c)(19)  are  added. 

C.  In  section  2,  paragraph  (a)(3)  is 
amended; 

D.  hi  section  2,  new  paragraph 
(c)(l)(v)  is  added; 

E.  In  section  2,  paragraph  (c)(5)  is 
redesignated  as  paragraph  (c)(6); 

F.  In  sections  3  and  4,  Tables  A 
through  D  are  redesignated  as  Tables  B 
through  E,  respectively; 

G.  All  references  to  "Table  A"  are 
revised  to  read  "Table  B"; 

H.  All  references  to  "Table  B"  are 
revised  to  read  "Table  C"; 

I.  All  references  to  "Table  C"  are 
revised  to  read  "Table  D"; 

J.-  All  references  to  "Table  D"  are 
revised  to  read  "Table  E";  and 

K.  In  section  2,  new  paragraph  (c)(5), 
including  new  Table  A,  is  added.  The 
additions  and  revisions  read  as  follows: 

Appendix  A  to  Part  3 — Risk-Based 
Capital  Guidelines 

Section  1.  Purpose,  Applicability  of 
Guidelines,  and  Definitions. 


(c)*  *  • 

(1)  Adjusted  carrying  value  means,  for 
purposes  of  section  2(c)(5)  of  this  appendix 
A,  the  aggregate  value  that  investments  are 
carried  on  the  balance  sheet  of  the  bank 
reduced  by  any  unrealized  gains  on  the 
investments  that  are  reflected  in  such 
carrying  value  but  excluded  horn  the  bank's 
Tier  1  capital  and  reduced  by  any  associated 
deferred  tax  liabilities.  For  example,  for 
investments  held  as  available-for-sale  (AFS), 
the  adjusted  carrying  value  of  the 
investments  would  be  the  aggregate  carrying 
value  of  the  investments  (as  roflected  on  the 
consolidated  balance  sheet  of  the  bank)  less 


any  unrealized  gains  on  those  investments 
that  are  included  in  other  comprehensive 
income  and  that  are  not  reflected  in  Tier  1 
capital,  and  less  any  associated  deferred  tax 
liabilities.  Unrealized  losses  on  AFS 
nonfinancial  equity  investments  must  be 
deducted  from  Tier  1  capital  in  accordance 
with  section  1(c)(8)  of  this  appendix  A.  The 
treatment  of  small  business  investment 
companies  that  are  consolidated  for 
accounting  purposes  under  generally 
accepted  accounting  principles  is  discussed 
in  section  2(c)(5)(ii)  of  this  appendix  A.  For 
investments  in  a  nonfinancial  company  that 
is  consolidated  for  accounting  purposes,  the 
bank's  adjusted  carrying  value  of  the 
investment  is  determined  under  the  equity 
method  of  accounting  (net  of  any  intangibles 
associated  with  the  investment  that  are 
deducted  from  the  bank's  Tier  1  capital  in 
accordance  with  section  2(c)(2)  of  this 
appendix  A).  Even  though  the  assets  of  ^e 
nonfinancial  company  are  consolidated  for 
accounting  purposes,  these  assets  (as  well  as 
the  credit  equivalent  amounts  of  the 
company's  off-balance  sheet  items)  are 
excluded  frxim  the  bank's  risk-weighted 
assets. 
***** 

(13)  Equity  investment  means,  for  purposes 
of  section  l(c)(19)  and  section  2(c)(5)  of  this 
appendix  A,  any  equity  instrument  including 
warrants  and  call  options  that  give  the  holder 
the  right  to  purchase  an  equity  instrument, 
any  equity  feature  of  a  debt  instrument  (such 
as  a  warrant  or  call  option),  and  any  debt 
instrument  that  is  convertible  into  equity.  An 
investment  in  any  other  instrument, 
including  subordinated  debt  or  other  types  of 
debt  instruments,  may  be  treated  as  an  equity 
investment  if  the  OCC  determines  that  the 
instrument  is  the  functional  equivalent  of 
equity  or  exposes  the  bank  to  essentially  the 
same  risks  as  an  equity  instrument. 
***** 

(19)  Nonfinancial  equity  investment  means 
any  equity  investment  held  by  a  bank  in  a 
nonfinancial  company  through  a  small 
business  investment  company  (SBIC)  under 


section  302(b)  of  the  Small  Business 
Investment  Act  of  1958  (15  U.S.C.  682(b))  or 
under  the  portfolio  investment  provisions  of 
Regulation  K  (12  CFR  211.8(c)(3)).  An  equity 
investment  made  under  section  302(b)  of  the 
Small  Business  Investment  Act  of  1958  in  a 
SBIC  that  is  not  consolidated  with  the  bank 
is  treated  as  a  nonfinancial  equity  investment 
in  the  manner  provided  in  section 
2(c)(5)(ii)(C)  of  this  appendix  A.  A 
nonfinancial  company  is  an  entity  that 
engages  in  any  activity  that  has  not  been 
determined  to  be  permissible  for  a  bank  to 
conduct  directly  or  to  be  financial  in  nature 
or  incidental  to  financial  activities  under 
section  4(k)  of  the  Bank  Holding  (Company 
Act  (12  U.S.C.  1843(k)). 


Section  2.  Components  of  Capital 
***** 

(a)*  VV 

(3)  Minority  interests  in  the  equity 
accounts  of  consolidated  subsidiaries,  except 
that  minority  interests  in  a  small  business 
investment  company  or  investment  fund  that 
holds  nonfinancial  equity  investments,  and 
minority  interests  in  a  subsidiary  that  is 
engaged  in  nonfinancial  activities  and  is  held 
under  one  of  the  legal  authorities  listed  in 
section  l(c)(19)  of  this  appendix  A,  are  not 
included  in  Tier  1  capital  or  total  capital. 

*  *         *         *         * 

(c)*  •  • 
(D*  *  • 

(v)  Nonfinancial  equity  investments  as 
provided  by  section  2(c)(5)  of  this  appendix 

A. 

*  *         *         *         * 

(5)  Nonfinancial  equity  investments — (i) 
General.  (A)  A  bank  must  deduct  from  its 
Tier  1  capital  the  appropriate  percentage,  as 
determined  in  accordance  with  Table  A,  of 
the  adjusted  carrying  value  of  all 
nonfinancial  equity  investments  held  by  the 
bank  and  its  subsidiaries. 


Table  A.— Deduction  rdr  Nonfinancial  Equity  Investments 


Aggregate  adjusted  carrying  value  of  all  nonfinancial  equity  investments  held  directly  or  indirectly  by  banks  (as  a  per- 
centage of  the  Tier  1  capital  of  the  bartk)^ 


Deduction  from  Tier  1 
Capital  (as  a  percent- 
age of  the  adjusted 
carrying  value  of  ttie 
investment) 


Less  lt»n  15  percent 

Greater  ttian  or -equal  to  15  percent  but  less  ttian  25  percent 
Greater  ttian  or  equal  to  25  percent 


8.0  percent. 
12.0  percent. 
25.0  percent. 


^  For  purposes  of  cateulating  Itie  adjusted  carrying  value  of  nonfinancial  equity  investments  as  a  percentage  of  Tier  1  capital,  Tier  1  capital  is 
defined  as  Itie  sum  of  the  Tier  1  capital  elements  net  of  goodwill  and  net  of  all  identifiable  intangible  assets  ottier  than  mortgage  servicing  as- 
sets, nonmorlgage  servicing  assets  and  purchased  credit  card  relationships,  txjt  prior  to  the  deduction  for  disallowed  mortgage  servicing  assets, 
deaNowed  noranortgage  servicing  assets,  disallowed  purchased  credit  card  relationships,  disallowed  credit-enhancing  interest  only  stnps  (both 
purchased  and  retained),  disallowed  deferred  tax  assets,  and  nonfinancial  equity  investments. 


(B)  Deductions  for  nonfinancial  equity 
investments  must  be  applied  on  a  marginal 
basis  to  the  portions  of  the  adjusted  carrying 
value  of  nonfinancial  equity  mvestments  that 
fall  within  the  specified  ranges  of  the  bank's 
Tier  1  capital.  For  example,  if  the  adjusted 
carrying  value  of  all  nonfinancial  equity 
investments  held  by  a  bank  equals  20  percent 


of  the  Tier  1  capital  of  the  bank,  then  the 
amount  of  the  deduction  would  be  8  percent 
of  the  adjusted  carrying  value  of  all 
investments  up  to  15  percent  of  the  bank's 
Tier  1  capital,  and  12  percent  of  the  adjusted 
carrying  value  of  all  investments  equal  to,  or 
in  excess  of,  15  percent  of  the  bank's  Tier  1 
capital. 


(C)  The  total  adjusted  carrying  value  of  any 
nonfinancial  equity  investment  that  is  subject 
to  deduction  imder  section  2(c)(5)  of  this 
appendix  A  is  excluded  from  the  bank's 
weighted  risk  assets  for  purposes  of 
computing  the  denominator  of  the  bank's 
risk-based  capital  ratio.  For  example,  if  8 
percent  of  the  adjusted  carrying  value  of  a 
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nonfinancial  equity  investment  is  deducted 
from  Tier  1  capital,  the  entire  adjusted 
carrying  value  of  the  investment  will  be 
excluded  from  risk-weighted  assets  in 
calculating  the  denominator  of  the  risk-based 
capital  ratio. 

(D)  Banks  engaged  in  equity  investment 
activities,  including  those  banks  with  a  high 
concentration  in  nonfinancial  equity 
investments  (e.g. ,  in  excess  of  50  percent  of 
Tier  1  capital),  will  be  monitored  and  may  be 
subject  to  heightened  supervision,  as 
appropriate,  by  the  OCC  to  ensure  that  such 
banks  maintain  capital  levels  that  are 
appropriate  in  light  of  their  equity 
investment  activities,  and  the  OCC  may 
impose  a  higher  capital  charge  in  any  case 
where  the  circumstances,  such  as  the  level  of 
risk  of  ^e  particular  investment  or  portfolio 
of  investments,  the  risk  management  systems 
of  the  bank,  or  other  information,  indicate 
that  a  higher  minimum  capital  requirement  is 
appropriate. 

(ii)  Small  business  investment  company 
investments.  (A)  Notwithstanding  section 
2(c)(5)(i)  of  this  appendix  A,  no  deduction  is 
required  for  nonfinancial  equity  investments 
that  are  made  by  a  bank  or  its  subsidiary 
through  a  SBIC  that  is  consolidated  with  the 
bank,  or  in  a  SBIC  that  is  not  consolidated 
with  the  bank,  to  the  extent  that  such 
investments,  in  the  aggregate,  do  not  exceed 
15  percent  of  the  Tier  1  capital  of  the  bank. 
Except  as  provided  in  paragraph  (c)(5)(ii)(B) 
of  this  section,  any  nonfinancial  equity 
investment  that  is  held  through  or  in  a  SBIC 
and  not  deducted  from  Tier  1  capital  will  be 
assigned  to  the  100  percent  risk-weight 
category  and  included  in  the  bank's 
consolidated  risk-weighted  assets. 

(B)  If  a  bank  has  an  investment  in  a  SBIC 
that  is  consolidated  for  accounting  purposes 
but  the  SBIC  is  not  wholly  ovraed  by  the 
bank,  the  adjusted  carrying  value  of  the 
bank's  nonfinancial  equity  investments  held 
through  the  SBIC  is  equal  to  the  bank's 
proportionate  share  of  the  SBIC's  adjusted 
carrying  value  of  its  equity  investments  in 
nonfinancial  companies.  The  remainder  of 
the  SBIC's  adjusted  carrying  value  (i.e.,  the 
minority  interest  holders'  proportionate 
share)  is  excluded  bom  the  risk-weighted 
assets  of  the  bank. 

(C)  If  a  bank  has  an  investment  in  a  SBIC 
that  is  not  consolidated  for  accounting 
purposes  and  has  current  information  that 
identifies  the  percentage  of  the  SBIC's  assets 
that  are  equity  investments  in  nonfinancial 
companies,  the  bank  may  reduce  the  adjusted 
carrying  value  of  its  investment  in  the  SBIC 
proportionately  to  reflect  the  percentage  of 
the  adjusted  carrying  value  of  the  SBIC's 
assets  that  are  not  equity  investments  in 
nonfinancial  companies.  The  amoimt  by 
which  the  adjusted  carrying  value  of  the 
bank's  investment  in  the  SBIC  is  reduced 
under  this  paragraph  will  be  risk  weighted  at 
100  percent  and  included  in  the  bank's  risk- 
wei^ted  assets. 

(D)  To  the  extent  the  adjusted  carrying 
value  of  all  nonfinancial  equity  investments 
that  the  bank  holds  through  a  consolidated 
SBIC  or  in  a  nonconsohdated  SBHH  equals  or 
exceeds,  in  the  aggregate,  15  percent  of  the 
Tier  1  capital  of  the  bank,  the  appropriate 
percentage  of  such  amounts,  as  set  forth  in 


Table  A,  must  be  deducted  from  the  bank's 
Tier  1  capital.  In  addition,  the  aggregate 
adjusted  carrying  value  of  all  nonfinancial 
equity  investments  held  through  a 
consolidated  SBIC  and  in  a  nonconsolidated 
SBIC  (including  any  nonfinancial  equity 
investments  for  which  no  deduction  is 
required)  must  be  included  in  determining, 
for  purposes  of  Table  A  the  total  amount  of 
nonfinancial  equity  investments  held  by  the 
bank  in  relation  to  its  Tier  1  capital. 

(iii)  Nonfinancial  equity  investments 
excluded.  (A)  Notwithstanding  section 
2(c)(5)(i)  and  (ii)  of  this  appendix  A,  no 
deduction  from  Tier  1  capital  is  required  for 
the  following: 

(1)  Nonfinancial  equity  investments  (or 
portion  of  such  investments)  made  by  the 
bank  prior  to  March  13,  2000,  and 
continuously  held  by  the  bank  since  March 
13,  2000. 

(2)  Nonfinancial  equity  investir.en's  niade 
on  or  after  March  13,  2000,  pursuant  to  a 
legally  binding  written  commitment  that  was 
entered  into  by  the  bank  prior  to  March  13, 
2000,  and  that  required  the  bank  to  make  the 
investment,  if  the  bank  has  continuously 
held  the  investment  since  the  date  the 
investment  was  acquired. 

(3)  Nonfinancial  equity  investments 
received  by  the  bank  through  a  stock  split  or 
stock  dividend  on  a  nonfinancial  equity 
investment  made  prior  to  March  13,  2000, 
provided  that  the  bank  provides  no 
consideration  for  the  shares  or  interests 
received,  and  the  transaction  does  not 
materially  increase  the  bank's  proportional 
interest  in  the  nonfinancial  company. 

(4)  Nonfinancial  equity  investments 
received  by  the  bank  through  the  exercise  on 
or  after  March  13,  2000,  of  an  option, 
warrant,  or  other  agreement  that  provides  the 
bank  with  the  right,  but  not  the  obligation, 
to  acquire  equity  or  make  an  investment  in 

a  nonfinancial  company,  if  the  option, 
warrant,  or  other  agreement  was  acquired  by 
the  bank  prior  to  March  13,  2000,  and  the 
bank  provides  no  consideration  for  the 
nonfinancial  equity  investments. 

(B)  Any  excluded  nonfinancial  equity 
investments  described  in  section 
2(c)(5)(iii)(A)  of  this  appendix  A  must  be 
included  in  determining  the  total  amount  of 
nonfinancial  equity  investments  held  bythe 
bank  in  relation  to  its  Tier  1  capital  for 
purposes  of  Table  A.  In  addition,  any 
excluded  nonfinancial  equity  investments 
will  be  risk  weighted  at  100  percent  and 
included  in  the  bank's  risk-weighted  assets. 


Dated:  January  4,  2002. 
John  D.  Hawke,  Jr., 

Comptroller  of  the  Currency.  '^ 

FEDERAL  RESERVE  SYSTEM 

12  CFR  Ch^vtw  H 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  )oint 
preamble,  the  Board  of  Governors  of  the 
Federal  Reserve  System  amends  parts 
208  and  225  of  chapter  n  of  title  12  of 
the  Code  of  Federal  R^ulations  as 
follows: 


PART  206— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24,  24a.  36,  g2a,  93a. 
248(a),  248(c).  321-338a,  37ld,  461,  481-486, 
601.  611,  1814.  1816.  1818. 1820(d)(9), 
1823(j).  1828{o).  1831.  1831o.  1831p-l, 
1831r-l.  1831W,  1835a.  1842(1),  1882,  2901- 
2907,  3105.  3310.  3331-3351,  and  3906- 
3909;  15  U.S.C.  78b.  781(b),  781(g),  781(i), 
78o-4(c)(5).  78q,  78q-l,  and  78w;  31  U.S.C. 
5318;  42  U.S.C.  4012a,  4104a.  4104b.  4106. 
and  4128. 

2.  In  Appendix  A  to  part  208,  the 
following  amendments  are  made: 

a.  In  section  II.A — 

i.  The  imdesignated  paragraph 
following  paragraph  l.(iii)  is  revised; 

ii.  One  sentence  is  added  at  the  end 
of  paragraph  I.e.;  and 

iii.  The  first  undesignated  paragraph 
following  paragraph  2.(v)  is  revised. 

b.  In  section  II. B — 

i.  A  new  paragraph  (v)  is  added 
following  paragraph  (iv)  Deferred  tax 
assets; 

ii.  Paragraph  l.e.ii  is  revised; 

iii.  Paragraph  4.b  is  revised;  and 

iv.  A  new  paragraph  5  is  added  at  the 
end  of  section  II.B. 

c.  In  sections  HI.  and  IV..  footnotes  21 
through  48  are  redesignated  as  footnotes 
27  through  54,  respectively. 

d.  Attachment  Q  is  revised. 

Appendix  A  to  Part  208 — Capital 
Adequacy  Guidelines  for  State  Member 
Banks:  Risk-Based  Measure 


II.  •  •  * 

A.  •   •   * 

1.  •  •   * 

Tier  1  capital  is  generally  defined  as  the 
sum  of  core  capital  elements  '  less  any 
amounts  of  goodwill,  other  intangible  assets, 
interest-only  strips  receivables  and 
nonfinancial  equity  investments  that  are 
required  to  be  deducted  in  accordance  with 
section  II.B.  of  this  appendix  A.  ^ 

•         *         •         •         * 

c.  *  •  *  Minority  interests  in  small 
business  investment  companies,  investment 
funds  that  hold  nonfinancial  equity 
investments  (as  defined  in  section  II.B. 5. b.  of 
this  appendix  A),  and  subsidiaries  engaged  in 
nonfinancial  activities  are  not  included  in 
the  bank's  Tier  1  or  total  capital  base  if  the 
bank's  interest  in  the  company  or  fund  is 
held  under  one  of  the  legal  authorities  listed 
in  section  II.B.5.b. 


The  maximum  amount  of  tier  2  capital  that 
may  be  included  in  a  bank's  qualifying  total 
capital  is  limited  to  100  percent  of  tier  1 


MRM«rvwi| 
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capital  (net  of  goodwill,  other  intangible 
assets,  interest-only  strips  receivables  and 
nonfinancial  equity  investments  that  are 
required  to  be  deducted  in  accordance  with 
section  D.B.  of  this  appendix  A). 
«         ♦         *         «         * 

B.  *  *  * 

(v)  Nonfinancial  equity  investments- 
portions  are  deducted  from  the  sum  of  core 
capital  elements  in  accordance  with  section 
n.B.5  of  this  appendix. 

•         *         •         *         * 

1.  *  *  • 


*   *  * 


ii.  For  purposes  of  calculating  these 
limitations  on  mortgage  servicing  assets, 
nonmortgage  servicing  assets,  purchased 
credit  card  relationships,  and  credit- 
enhancing  I/Os,  tier  1  capital  is  defined  as 
the  sum  of  core  capital  elements,  net  of 
goodwill,  and  net  of  all  identifiable 
intangible  assets  other  than  mortgage 
servicing  assets,  nonmortgage  servicing 
assets,  and  purchased  credit  card 
relationships,  but  prior  to  the  deduction  of 
any  disallowed  mortgage  servicing  assets, 
any  disallowed  nonmortgage  servicing  assets, 
any  disallowed  purchased  credit  card 
relationships,  any  disallowed  credit- 
enhancing  I/Os  (both  purchased  and 
retained),  any  disallowed  deferred  tax  assets, 
and  any  nonfinancial  equity  investments. 


4  *  *  * 

b.  The  reported  amount  of  deferred-tax 
assets,  net  of  any  valuation  allowance  for 
deferred-tax  asse»s,  in  excess  of  the  lesser  of 
these  two  amounts  is  to  be  deducted  from  a 
bank's  core  capital  elements  in  determining 
tier  1  capital.  For  purposes  of  calculating  the- 
10  percent  limitation,  tier  1  capital  is  defined 
as  the  sum  of  core  capital  elements,  net  of 
goodwill  and  net  of  all  identifiable  intangible 
assets  other  than  mortgage  servicing  assets, 
nonmortgage  servicing  assets,  and  purchased 
credit  card  relationships,  but  prior  to  the 
deduction  of  any  disallowed  mortgage 
servicing  assets,  any  disallowed  nonmortgage 
servicing  assets,  any  disallowed  purchased 
credit  card  relationships,  any  disallowed 
credit-enhancing  I/Os,  any  disallowed 
deferred-tax  assets,  arid  any  nonfinancial 
equity  investments.  There  generally  is  no 
limit  in  tier  1  capital  on  the  amount  of 
deferred-tax  assets  that  can  be  realized  from 
taxes  paid  in  prior  carry-back  years  or  from 
future  reversals  of  existing  taxable  temporary 
differences. 
***** 

5.  Nonfinancial  equity  investments — a. 
General.  A  bank  must  deduct  from  its  core 
capital  elements  the  sum  of  the  appropriate    - 
percentages  (as  determined  below)  of  the 
adjusted  carrying  value  of  all  nonfinancial 
equity  investments  held  by  the  bank  or  by  its 
direct  or  indirect  subsidiaries.  For  purposes 


of  this  section  II. B. 5,  investments  held  by  a 
bank  include  all  investments  held  directly  or 
indirectly  by  the  bank  or  arty  of  its 
subsidiaries. 

b.  Scope  of  nonfinancial  equity 
investments.  A  nonfinancial  equity 
investment  means  any  equity  investment 
held  by  the  bank  in  a  nonfinancial  company: 
through  a  small  business  investment 
company  (SBIC)  under  section  302(b)  of  the 
Small  Business  Investment  Act  of  1958  (15 
U.S.C.  682(b));  21  or  under  the  portfolio 
investment  provisions  of  the  Board's 
Regulation  K  (12  CFR  211.8(c)(3)).  A 
nonfinancial  company  is  an  entity  that 
engages  in  any  activity  that  has  not  been 
determined  to  be  permissible  for  the  bank  to 
conduct  directly,  or  to  be  financial  in  nature 
or  incidental  to  financial  activities  under 
section  4(k)  of  the  Bank  Holding  Company 
Act  (12  U.S.C.  1843(k)). 

c.  Amount  of  deduction  from  core  capital, 
i.  The  bank  must  deduct  from  its  core  capital 
elements  the  sum  of  the  appropriate 
percentages,  as  set  forth  in  Table  1,  of  the 
adjusted  carrying  value  of  all  nonfinancial 
equity  investments  held  by  the  bank.  The 
amount  of  the  percentage  deduction 
increases  as  the  aggregate  amount  of 
nonfinancial  equity  investments  held  by  the 
bank  increases  as  a  percentage  of  the  bank's 
Tier  1  capital. 


Table  1  .—Deduction  for  Nonfinancial  Equity  Investments 


Aggregate  adjusted  carrying  value  of  all  nonfinancial  equity  investments  held  directly  or  indirectly  by  the  bank  (as  a 

percentage  of  the  Tier  1  capital  of  the  bank)  ^ 


Deduction  from  Core 
Capital  Elements  (as  a 

percentage  of  the  ad- 
justed carrying  value  of 
the  investment) 


Less  than  15  percent 

15  percent  to  24.99  percent 
25  percent  and  above 


8  percent. 
12.percent. 
25  percent. 


^  For  purposes  of  cateulatirig  the  adjusted  carrying  value  of  nonfinancial  equity  investments  as  a  percentage  of  Tier  1  capital.  Tier  1  capital  is 
defined  as  the  sum  of  core  capital  elements  net  of  goodwill  and  net  of  all  identifiable  intangible  assets  other  than  mortgage  servicing  assets,  non- 
nrKKtgage  servicing  assets  and  purchased  credit  card  relationships,  but  prior  to  the  deduction  for  any  disallowed  nwrtgage  servicing  assets,  any 
disaltowed  nonmortgage  servicing  assets,  any  disallowed  purchased  credit  card  relationships,  any  disallowed  credit  enhancing  I/Os  (both  pur- 
chased and  retained),  any  disallowed  deferred  tax  assets,  and  any  nonfinancial  equity  investments. 


'  ii.  These  deductions  are  applied  on  a 
marginal  basis  to  the  portions  of  the  adjusted 
carrying  value  of  nonfinancial  equity 
investments  that  foil  within  the  specified 
ranges  of  the  parent  bank's  Tier  1  capital.  For 
example,  if  the  adjusted  carrying  value  of  all 
nonfinancial  equity  investments  held  by  a 
bank  equals  20  percent  of  the  Tier  1  capital 
of  the  bank,  then  the  amount  of  the 
deduction  would  be  8  percent  of  the  adjusted 
carrying  value  of  all  investments  up  to  15 
percent  of  the  bank's  Tier  1  capital,  and  12 
percent  of  the  adjusted  carrying  value  of  all 
investments  in  excess  of  15  percent  of  the 
bank's  Tier  1  capital. 

iii.  The  total  adjusted  carrying  value  of  any 
nonfinancial  equity  investment  that  is  subject 
to  deduction  under  this  paragraph  is 
excluded  from  the  bank's  risk-weighted 


"  An  equity  investment  made  under  section 
302(b)  of  the  Small  Business  Investment  Act  of  1958 
in  an  SBIC  that  is  not  consolidated  with  the  bank 
is  treated  as  a  nonfinancial  equity  investment. 


assets  for  purposes  of  computing  the 
denominator  of  the  bank's  risk-based  capital 
ratio.22 

iv.  As  noted  in  section  I,  this  appendix 
establishes  minimum  risk-based  capital  ratios 
and  banks  are  at  all  times  expected  to 
maintain  capital  commensurate  with  the 
level  and  nature  of  the  risks  to  which  they 
are  exposed.  The  risk  to  a  bank  from 
nonfinancial  equity  investments  increases 
with  its  concentration  in  such  investments 
and  strong  capital  levels  above  the  minimum 
requirements  are  particularly  important 
when  a  bank  has  a  high  degree  of 
concentration  in  nonfinancial  equity 
investments  {e.g.,  in  excess  of  50  percent  of 
Tier  1  capital).  The  Federal  Reserve  intends 
to  monitor  banks  and  apply  heightened 
supervision  to  equity  investment  activities  as 


22  For  example,  if  8  percent  of  the  adjusted 
carrying  value  of  a  nonfinancial  equity  investment 
is  deducted  &x>m  Tier  1  capital,  the  entire  adjusted 
carrying  value  of  the  investment  will  be  excluded 


appropriate,  including  where  the  bank  has  a 
high  degree  of  concenfration  in  nonfinancial 
equity  investments,  to  ensure  that  each  bank 
maintains  capital  levels  that  are  appropriate 
in  light  of  its  equity  investment  activities. 
The  Federal  Reserve  also  reserves  authority 
to  impose  a  higher  capital  charge  in  any  case 
where  the  circumstances,  such  as  the  level  of 
risk  of  the  particular  investment  or  portfolio 
of  investments,  the  risk  nianagement  systems 
of  the  bank,  or  other  information,  indicate 
that  a  higher  minimum  capital  requirement  is 
appropriate. 

d.  SBIC  investments,  i.  No  deduction  is 
required  for  nonfinancial  equity  investments 
that  are  held  by  a  bank  through  one  or  more 
SBICs  that  are  consolidated  with  the  bank  or 
in  one  or  more  SBICs  that  are  not 
consolidated  with  the  bank  to  the  extent  that 


from  risk-weighted  assets  in  calculating  the 
denominator  for  the  risk-based  capital  ratio. 
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all  such  investments,  in  the  aggregate,  do  not 
exceed  15  percent  of  the  bank's  Tier  1 
capital.  Any  nonfinancial  equity  investment 
that  is  held  through  or  in  an  SBIC  and  that 
is  not  required  to  be  deducted  from  Tier  1 
capital  under  this  section  II.B.5.d.  will  be 
assigned  a  100  percent  risk- weight  and 
included  in  the  bank's  consolidiated  risk- 
weighted  assets.^' 

ii.  To  the  extent  the  adjusted  carrying  value 
of  all  nonfinancial  equity  investments  that  a 
bank  holds  through  one  or  more  SBICs  that 
are  consolidated  with  the  bank  or  in  one  or 
more  SBICs  that  are  not  consolidated  with 
the  bank  exceeds,  in  the  aggregate,  15  percent 
pf  the  bank's  Tier  1  capital,  the  appropriate 
percentage  of  such  amounts  (as  set  forth  in 
Table  1)  must  be  deducted  from  the  bank's 
core  capital  elements.  In  addition,  the 
aggregate  adjusted  carrying  value  of  all 
nonfinancial  equity  investments  held 
through  a  consolidated  SBIC  and  in  a  non- 
consolidated  SBIC  (including  any 
investments  for  which  no  deduction  is 
required)  must  be  included  in  determining, 
for  purposes  of  Table  1,  the  total  amount  of 
nonfinancial  equity  investments  held  by  the 
bank  in  relation  to  its  Tier  1  capital. 

e.  Transition  provisions.  No  deduction 
under  this  section  n.B.5  is  required  to  be 
made  with  respect  to  the  adjusted  carrying 
value  of  any  nonfinancial  equity  investment 
(or  portion  of  such  an  investment)  that  was 
made  by  the  bank  prior  to  March  13,  2000, 
or  that  was  made  by  the  bank  after  such  date 
pursuant  to  a  binding  written  commitment  ^* 
entered  into  prior  to  March  13, 2000, 
provided  that  in  either  case  the  bank  has 
continuously  held  the  investment  since  the 
relevant  investment  date.^*  For  purposes  of 
this  section  II.B.5.e.,  a  nonfinancial  equity 
investment  made  prior  to  March  13,  2000, 
includes  any  shares  or  other  interests 
received  by  the  bank  through  a  stock  split  or 
stock  dividend  on  an  investment  made  prior 


to  March  13,  2000,  provided  the  bank 
provides  no  consideration  for  the  shares  or 
interests  received  and  the  transaction  does 
not  materially  increase  the  bank's 
proportional  interest  in  the  company.  The 
exercise  on  or  after  March  13,  2000,  of 
options  or  warrants  acquired  prior  to  March 
13,  2000,  is  not  considered  to  be  an 
investment  made  prior  to  March  13,  2000,  if 
the  bank  provides  any  consideration  for  the 
shares  or  interests  received  upon  exercise  of 
the  options  or  warrants.  Any  nonfinancial 
equity  investment  (or  portion  thereof)  that  is 
not  required  to  be  deducted  from  Tier  1 
capital  under  this  section  II.B.S.e.  must  be 
included  in  determining  the  total  amount  of 
nonfinancial  equity  investments  held  by  the 
bank  in  relation  to  its  Tier  1  capital  for 
purposes  of  Table  1.  In  addition,  any 
nonfinancial  equity  investment  (or  portion 
thereof)  that  is  not  required  to  be  deducted 
from  Tier  1  capital  under  this  section  II.B.S.e. 
will  be  assigned  a  100-percent  risk  weight 
and  included  in  the  bank's  consolidated  risk- 
weighted  assets. 

f.  Adjusted  carrying  value,  i.  For  purposes 
of  this  section  n.B.5.,  the  "adjusted  carrying 
value"  of  investments  is  the  aggregate  value 
at  which  the  investments  are  carried  on  the 
balance  sheet  of  the  bank  reduced  by  any 
unrealized  gains  on  those  investments  that 
are  reflected  in  such  carrying  value  but 
excluded  from  the  bank's  Tier  1  capital  and 
associated  deferred  tax  liabilities.  For 
example,  for  investments  held  as  available- 
for-sale  (AFS),  the  adjusted  carrying  value  of 
the  investments  would  be  the  aggregate 
carrying  value  of  the  investments  (as 
reflected  on  the  consolidated  balance  sheet  of 
the  bank)  less  any  uiuealized  gains  on  those 
investments  that  are  included  in  other 
comprehensive  income  and  not  reflected  in 
Tier  1  capital,  and  associated  deferred  tax 
liabilities. 2* 


ii.  As  discussed  above  with  respect  to 
consolidated  SBICs,  some  equity  investments 
may  be  in  companies  that  are  consolidated 
for  accounting  purposes.  For  investments  in 
a  nonfinancial  company  that  is  consolidated 
for  accounting  purposes  under  generally 
accepted  accounting  principles,  the  bank's 
adjusted  carrying  value  of  the  investment  is 
determined  under  the  equity  method  of 
accounting  (net  of  any  intangibles  associated 
with  the  investment  that  are  deducted  from 
the  bank's  core  capital  in  accordance  with 
section  n.B.l.  of  this  appendix  A).  Even 
though  the  assets  of  the  nonfinancial 
company  are  consolidated  for  accounting        < 
purposes,  these  assets  (as  well  as  the  credit 
equivalent  amounts  of  the  company's  off- 
balance  sheet  items)  should  be  excluded  from 
the  bank's  risk-weighted  assets  for  regulatory 
capital  purposes. 

g.  Equity  investments.  For  purposes  of  this 
section  II. B. 5.,  an  equity  investment  means 
any  equity  instrument  (including  conunon 
stock,  preferred  stock,  partnership  interests, 
interests  in  limited  liability  companies,  trust 
certificates  and  warrants  and  call  options  that 
give  the  holder  the  right  to  purchase  an 
equity  instrument),  any  wjuity  feature  of  a 
debt  instrument  (such  as  a  warrant  or  call 
option),  and  any  debt  instrument  that  is 
convertible  into  equity  where  the  instrument 
or  feature  is  held  under  one  of  the  legal 
authorities  listed  in  section  Q.B.S.b.  of  this 
appendix  A.  An  investment  in  any  other 
instrument  (including  subordinated  debt) 
may  be  treated  as  an  equity  investment  if,  in 
the  judgment  of  the  Federal  Reserve,  the 
instrument  is  the  functional  equivalent  of 
equity  or  ejtposes  the  state  member  bank  to 
essentially  the  same  risks  as  an  equity 
instrument. 


Attachment  II— Summary 


OF  Definition  of  Qualifying  Capital  for  State  Member  Banks* 

[Using  the  Year-End  1992  Standard] 


Components 

Minimum  requirements 

CORE  CAPITAL  (Tier  1)                   

Must  equal  or  exceed  4%  of  weighted-risk  assets. 

nnmmnn  ^tnckhnkters'  eouitv                     

No  limit. 

Chiaithnnn  nnnrnmiilAth/A  nAmehjal  orBferred  Stock  

No  limit;  banks  shouW  avoid  undue  reliance  on  preferred  stock  in  tier 

1. 

"  If  a  bank  has  an  investment  in  an  SBIC  that  is 
consolidated  for  accounting  purposes  but  that  is  not 
wholly  owned  by  the  bank,  the  adjusted  carrying 
value  of  the  bank's  nonfinancial  equity  investments 
through  the  SBIC  is  equal  to  the  bank's 
proportionate  share  of  the  adjusted  carrying  value 
of  the  SBICs  equity  investments  in  nonfinancial 
companies.  The  remainder  of  the  SBICs  adjusted 
carrying  value  [i.e.,  the  minority  interest  holders' 
proportionate  share)  is  excluded  from  the  risk- 
weighted  assets  of  the  bank.  If  a  bank  has  an 
investment  in  an  SBIC  that  is  not  consolidated  for 
accounting  purposes  and  has  current  information 
that  identifies  the  percentage  of  the  SBICs  assets 
that  are  equity  investments  in  nonfinancial 
companies,  the  bank  may  reduce  the  adjusted 
carrying  value  of  its  investment  in  the  SBIC 
proportionately  to  reflect  the  percentage  of  the 
adjusted  carrying  value  of  the  SBICs  assets  that  are 
not  equity  investments  in  nonfinancial  companies. 
If  a  bank  reduces  the  adjusted  carrying  value  of  its 


investment  in  a  non-consolidated  SBIC  to  reflect 
financial  investments  of  the  SBIC,  the  amount  of  the 
adjustment  will  be  risk  weighted  at  100  percent  and 
included  in  the  bank's  risk-weighted  assets. 

2*  A  "binding  written  commitment"  means  a   . 
legally  binding  written  agreement  that  requires  the 
bMik  to  acquire  shares  or  other  equity  of  the 
company,  or  make  a  capital  contribution  to  the 
company,  under  terms  and  conditions  set  forth  in 
the  agreement.  Options,  warrants,  and  other 
agreements  that  give  a  tiank  the  right  to  acquire 
equity  or  make  an  investment,  but  do  not  require 
the  bank  to  take  such  actions,  are  not  considered 
a  binding  written  commitment  for  purposes  of  this 
section  II.B.S. 

2>  For  example,  if  a  l>ank  made  an  equity 
investment  in  100  shares  of  a  nonfinancial  company 
prior  to  March  13,  2000,  the  adjusted  carrying  value 
of  that  investment  would  not  be  subject  to  a 
deduction  under  this  section  II.B.5.  However,  if  the 
l>ank  made  any  additional  equity  investment  in  the 


company  after  March  13.  2000,  such  as  by 
purchasing  additional  shares  of  the  company 
(including  through  the  exercise  of  options  or 
warrants  acquired  before  or  after  March  13,  2000) 
or  by  making  a  capital  contrilmtion  to  the  company 
and  such  investment  was  not  made  pursuant  to  a 
binding  written  commitment  entered  into  before 
March  13,  2000,  the  adjusted  carrying  value  of  the 
additional  investment  would  be  subject  to  a 
deduction  under  this  section  II.B.5.  In  addition,  if 
the  bank  sold  and  repurchased,  after  March  13, 
2000.  40  shares  of  the  company,  the  adjusted 
carrying  value  of  those  40  shares  would  be  subject 
to  a  deduction  under  this  section  II.B.5. 

'«  Unrealized  gains  on  AFS  equity  investments 
may  be  included  in  supplementary  capital  to  the 
extent  permitted  under  section  II.A.2.e.  of  this 
appendix  A.  In  addition,  the  unrealized  losses  on 
AFS  equity  investments  are  deducted  from  Tier  1 
capital  in  accordance  with  section  II.A.l.a.  of  this 
appendix  A. 
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Attachment  II— Summary  of  Definition  of  Qualifying  Capital  for  State  Member  Banks'— Continued 

I  [Using  the  Year-End  1992  Standard] 


Components 

Minority  interest  in  equity  accounts  of  consolidated  

Less:  GoodwH,  other  intangible  assets,  credit-enhancing  interest-only 
strips  and  nonfinartcial  equity  investments  required  to  be  deducted 
from  capital^ 

SUPPLEMENTARY  CAPITAL  (Tier  2) 

AHowanoe  for  loan  and  lease  losses  

Perpetual  pretened  stock 

Hybrid  capital  instruments  and  equity  contract  notes 

Subordinated  debt  and  intermediate-term  preferred  stock  (original 
DWiightod  average  maturity  of  5  years  or  more). 

Revakialion  reserves  (equity  and  buikJing) 

I 
DEDUCTIONS  (from  sum  of  tier  1  and  tier  2) 

Investments  in  uncortsoNdated  subskjiaries 

RedproctU  hokfings  of  banking  organizatk>ns'  capital  securities 

"Ottier  deductk)ns  (such  as  otfter  sut>sidiaries  or  joint  ventures)  as 
determined  by  supervisory  authority  after  a  formal  rulemaking. 
TOTAL  CAPITAL  (tter  1  +  tier  2— deductions) 


Minimum  requirements 


Banks  shouM  avokj  using  mirxxity  interests  to  subsidiaries  introduce 
elements  not  othenwise  qualifying  for  tier  1  capital. 


Total  of  tier  2  is  limited  to  100%  of  tier  1.^ 

Limited  to  1 .25%  of  weighted-risk  assets.^ 

No  limit  within  tier  2. 

No  limit  within  tier  2. 

Subordinated  debt  and  intennediate-tenn  preferred  stock  are  limited  to 
50%  of  tier  1,2  amortized  for  capital  purposes  as  they  approacli 
maturity. 

Not  included;  banks  encouraged  to  disclose;  may  be  evaluated  on  a 
case-by-case  basis  for  intematkKial  comparisons;  and  taken  into  ac- 
count in  making  an  overall  assessment  of  capital. 

As  a  general  rule,  one-half  of  the  aggregate  investments  will  be  de- 
ducted from  tier  1  capital  and  one-half  from  tier  2  capital.^ 

On  a  case-by-case  basis  or  as  a  matter  of  polk:y. 

Must  equal  or  exceed  8%  of  weighted-risk  assets. 


^  Requirements  for  the  deductton  of  other  intangible  assets,  residual  interests  and  nonfinancial  equity  investments  are  set  forth  in  sectk)n  II.B. 
of  ttiis  appendix. 

2  Amounts  in  excess  of  limitatkxis  are  permitted  but  do  not  qualify  as  capital. 

3A  proportkxttrtely  greater  amount  may  be  deducted  from  tier  1  capital.  If  the  risks  associated  with  the  subskJiary  so  warrant. 

'See  oscusswn  in  sectkxi  II  of  the  guktelines  for  a  complete  descriptkxt  of  the  requirements  for,  and  the  limitatkms  on,  the  components  of 
qualifying  capital. 


3.  In  Appendix  B  to  part  208,  in 
section  II.b.,  footnotes  2  and  3  are 
revised  and  the  fourth  sentence  of 
section  II.b.  is  revised  to  read  as  follows: 

^pendix  B  to  Part  208— Capital 
Adequacy  Guidelines  for  State  Member 
Ban^  Tier  1  Leverage  Measure 

•        •       *       •       *     ^    ' 
n.  *  •  * 

b.  *  *  *  2  As  a  general  matter,  average 
total  consolidated  assets  are  defined  as  the 

auarterly  average  total  assets  (defined  net  of 
le  allowance  for  loan  and  lease  losses) 
reported  on  the  bank's  Reports  of  Condition 
and  Income  (Call  Reports),  less  goodwill; 
amounts  of  mortgage  servicing  assets, 
nonmortgage  servicing  assets,  and  purchased 


2  Tier  1  capital  fbr  state  member  banks  includes 
common  equity,  minority  interest  in  the  equity 
accounts  of  consolidated  subsidiaries,  and 
qualifying  noncumulative  perpetual  preferred  stock. 
bi  addition,  as  a  general  matter,  Tier  1  capital 
excludes  goodwill;  amounts  of  mortgage  servicing 
assets,  nonmortgage  servicing  assets,  and  purchased 
credit  card  relationships  that,  in  the  aggregate, 
exceed  100  percent  of  Tier  1  capital;  nonmortgage 
servicing  assets  and  purchased,  credit  card 
relationships  that,  in  the  aggregate,  exceed  25 
percent  of  Tier  1  capital;  amounts  of  credit 
enhancing  interest-only  strips  in  excess  of  25 
percent  of  Tier  1  capital;  other  identifiable 
intangil>le  assets:  deferred  tax  assets  that  are 
dependent  upon  fiiture  taxable  income,  net  of  their 
valuation  allowance,  in  excess  of  certain 
limitations;  and  a  percentage  of  the  bank's 
nonfinancial  equity  investments.  The  Federal 
Reserve  may  exclude  certain  other  investments  in 
subsidiaries  or  associated  companies  as 
appropriate. 


credit  card  relationships  that,  in  the 
aggregate,  are  in  excess  of  100  percent  of  Tier 
1  capital:  amounts  of  nonmortgage  servicing 
assets  and  purchased  credit  card . 
relationships  that,  in  the  aggregate,  are  in 
excess  of  25  percent  of  Tier  1  capital; 
amounts  of  credit-enhancing  interest-only 
strips  that  are  in  excess  of  25  percent  of  Tier 
1  capital;  all  other  identifiable  intangible 
assets;  any  investments  in  subsidiaries  or 
associated  companies  that  the  Federal 
Reserve  determines  should  be  deducted  Tier 
1  capital;  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income,  net  of 
their  valuation  allowance,  in  excess  of  the 
limitations  set  forth  in  section  II.B.4  of 
appendix  A  of  this  part;  and  the  amount  of 
the  total  adjusted  carrying  value  of 
nonfinancial  equity  investments  that  is 
subject  to  a  deduction  from  Tier  1  capital.^ 


PART  225— BANK  HOLDING 
COMPANIES  AND  CHANGE  IN  BANK 
CONTROL  (REGULATION  Y) 

1.  The  authority  citation  for  part  225 
continues  to  read  as  follows: 

Autiiority:  12  U.S.C.  1817(j)(13),  1818, 
1828(o),  18311, 1831p-l,  1843(c)(8),  1843(k), 
1844(b),  1972(/),  3106,  3108,  3310.  3331- 
3351,3907,  and  3909. 

2.  In  Appendix  A  to  part  225,  the 
following  amendments  are  made: 

a.  In  section  U.A — 


3  Deductions  from  Tier  1  capital  and  other 
adjustments  are  discussed  more  fully  in  section  n.B 
in  appendix  A  of  this  part. 


i.  The  undesignated  paragraph 
following  paragraph  l.(iv)  is  revised; 

ii.  One  sentence  is  added  at  the  end 
of  pan^graph  l.c;  and 

iii.  The  first  imdesignated  paragraph 
following  paragraph  2.(v)  is  revised. 

b.  In  section  n.B — 

i.  A  new  paragraph  (v)  is  added 
following  paragraph  (iv)  Deferred  tax 
assets; 

ii.  Paragraph  l.e.ii  is  revised; 

iii.  Paragraph  4.b  is  revised;  and 

iv.  A  new  paragraph  5  is  added  at  the 
end  of  section  II.B. 

c.  In  sections  III.  and  IV.,  footnotes  24 
through  51  are  redesignated  as  footnotes 
31  through  58,  respectively. 

d.  Attachment  n  is  revised. 

Appendix  A  to  Part  225— Capital 
Adequacy  Guidelines  For  Bank  Holding 
Companies:  Risk-Based  Measure 


n.  *  •  * 

A.*  *  * 

1.  *   •  * 

Tier  1  capital  is  generally  defined  as  the 
sum  of  core  capital  elements  ^  less  any 
amounts  of  goodwill,  other  intangible  assets, 
interest-only  strips  receivables  and 
nonfinancial  equity  investments  that  are 
required  to  be  deducted  in  accordance  with 
section  JI.B.  of  this  appendix  A. 
***** 

c.  *  *  •  Minority  interests  in  small 
business  investment  companies,  investment 


8  (Reserved) 


Federal  Register /Vol.  67.  No.  17 /Friday.  January  25.  2002 /Rules  and  Regulations 3801 


funds  that  hold  nonfinancial  equity 
investments  (as  defined  in  section  U.B.S.b.  of 
this  appendix  A),  and  subsidiaries  engaged  in 
nonfinancial  activities  are  not  included  in 
the  banking  organization's  Tier  1  or  total 
capital  base  if  the  banking  organization's 
interest  in  the  company  or  fund  is  held  under 
one  of  the  legal  authorities  listed  in  section 
U.B.S.h. 
***** 

2.  *    *   * 

The  maximum  amount  of  tier  2  capital  that 
may  be  included  in  an  institution's 
qualifying  total  capital  is  limited  to  100 
percent  of  tier  1  capital  (net  of  goodwill, 
other  intangible  assets,  interest-only  strips 
receivables  and  nonfinancial  equity 
investments  that  are  required  to  be  deducted 
in  accordance  with  section  11.0.  of  this 
appendix  A). 
***** 

B.  *  *   * 

(v)  Nonfinancial  equity  investments — 
portions  are  deducted  from  the  sura  of  core 
capital  elements  in  accordance  with  section 
II.B.5  of  this  appendix  A. 


ii.  For  purposes  of  calculating  these 
limitations  on  mortgage  servicing  assets, 
norunortgage  servicing  assets,  purchased 
credit  card  relationships,  and  credit- 
enhancing  I/Os,  tier  1  capital  is  defined  as 
the  sirni  of  core  capital  elements,  net  of 
goodwill,  and  net  of  all  identifiable 
intemgible  assets  other  than  mortgage 
servicing  assets,  nonmortgage  servicing 
assets,  and  purchased  credit  card 
relationships,  but  prior-  to  the  deduction  of 
any  disallowed  mortgage  servicing  assets. 


any  disallowed  nonmortgage  servicing  assets, 
any  disallowed  purchased  credit  card 
relationships,  any  disallowed  credit- 
enhancing  1/Os  (both  purchased  and 
retained),  any  disallowed  deferred  tax  assets, 
and  any  nonfinancial  equity  investments. 


b.  The  reported  amount  of  deferred-tax 
assets,  net  of  any  valuation  allowance  for 
deferred-tax  assets,  in  excess  of  the  lesser  of 
these  two  amounts  is  to  be  deducted  from  a 
banking  organization's  core  capital  elements 
in  determining  tier  1  capital.  For  purposes  of 
calculating  the  10  percent  limitation,  tier  1 
capital  is  defined  as  the  sum  of  core  capital 
elements,  ne^  of  goodwill  and  net  of  all 
identifiable  intangible  assets  other  than 
mortgage  servicing  assets,  nonmortgage 
servicing  assets,  and  purchased  credit  card 
relationships,  but  prior  to  the  deduction  of 
any  disallowed  mortgage  servicing  assets, 
any  disallowed  nonmortgage  servicing  assets, 
any  disallowed  purchased  credit  card 
relationships,  any  disallowed  credit- 
enhancing  I/Os,  any  disallowed  deferred-tax 
assets,  and  any  nonfinancial  equity 
investments.  There  generally  is  no  limit  in 
tier  1  capital  on  the  amount  of  deferred-tax 
assets  that  can  be  realized  from  taxes  paid  in 
prior  carry-back  years  or  from  future 
reversals  of  existing  taxable  temporary 
differences. 
***** 

5.  Nonfinancial  equity  investments — a. 
General.  A  bank  holding  company  must 
deduct  from  its  core  capital  elements  the  sum 
of  the  appropriate  percentages  (as  determined 
below)  of  the  adjusted  carrying  value  of  all 
nonfinancial  equity  investments  held  by  the 
parent  bank  holding  company  or  by  its  direct 
or  indirect  subsidiaries.  For  purposes  of  this 


section  II.B. 5,  investments  held  by  a  bank 
holding  company  include  all  investments 
held  directly  or  indirectly  by  the  bank 
holding  company  or  any  of  its  subsidiaries. 

b.  Scope  of  nonfinancial  equity 
investments.  A  nonfinancial  equity 
investment  means  any  equity  investment 
held  by  the  bank  holding  company:  under  the 
merchant  banking  authority  of  section 
4(k)(4)(H)  of  the  BHC  Act  and  subpart  J  of  the 
Boards  Regulation  Y  (12  CFR  225.175  et 
seq.);  under  section  4(c)(6)  or  4(c)(7)  of  BHC 
Act  in  a  nonfinancial  company  or  in  a 
company  that  makes  investments  in 
nonfinancial  companies;  in  a  nonfinancial 
company  through  a  small  business 
investment  company  (SBIC)  under  section 
302(b)  of  the  Small  Business  Investment  Act 
of  1958;  2<  in  a  nonfinancial  company  under 
the  portfolio  investment  provisions  of  the 
Board's  Regulation  K  (12  CFR  211.8(c)(3));  or 
in  a  nonfinancial  company  under  section  24 
of  the  Federal  Deposit  Insurance  Act  (other 
than  section  24(f)).^*  A  nonfinancial 
company  is  an  entity  that  engages  in  any 
activity  that  has  not  been  determined  to  be 
financial  in  nature  or  incidental  to  financial 
activities  under  section  4(k)  of  the  Bank 
Holding  Company  Act  (12  U.S.C.  1843(k)). 

c.  Amount  of  deduction  from  core  capital. 
i.  The  bank  holding  company  must  deduct 
from  its  core  capital  elements  the  sum  of  the 
appropriate  percentages,  as  set  forth  in  Table 
1,  of  the  adjusted  carrying  value  of  all 
nonfinancial  equity  investments  held  by  the 
bank  holding  company.  The  amount  of  the 
percentage  deduction  increases  as  the 
aggregate  amount  of  nonfinancial  equity 
investments  held  by  the  bank  holding 
company  increases  as  a  percentage  of  the 
bank  holding  company's  Tier  1  capita). 


Table  1. — Deduction  for  Nonfinancial  Equity  Investments 


Aggregate 


adjusted  carrying  value  of  all  nonfinancial  equity  investments  held  directjy  or  indirectly  by  the  bank  holding 
company  (as  a  percentage  of  the  Tier  1  capital  of  ttie  parent  banking  organization)^ 


Less  than  15  percent 

15  percent  to  24.99  percent 
25  percent  and  above 


Deduction  from  Core 
Capital  Elements  (as  a 

percentage  of  the 

adjustedcarrying  value 

of  the  investment) 


8  percent. 
12  percent. 
25  percent. 


^  For  purposes  of  cak^jlating  the  adjusted  carrying  value  of  nonfinancial  equity  investments  as  a  percentage  of  Tter  1  capital,  Tier  1  capital  is 
defined  as  the  sum  of  core  capital  elements  net  of  goodwill  and  net  of  all  identifiable  intangible  assets  other  than  mortgage  servicing  assets,  non- 
mortgage  sen/k:ing  assets  and  purchased  credit  card  relattonships,  but  prior  to  the  deduction  for  any  disaltowed  mortgage  servk:ing  assets,  any 
disaltowed  nonmortgage  senndng  assets,  any  disallowed  purchased  credit  card  relationships,  any  disaltowed  credit  enhancing  I/Os  (both  pur- 
chased and  retained),  any  disaltowed  deferred  tax  assets,  and  any  nonfinancial  equity  investments. 


ii.  These  deductions  are  applied  on  a 
mai^nal  basis  to  the  portions  of  the  adjusted 
carrying  value  of  nonfinancial  equity 
investments  that  fall  within  the  specified 
janges  of  the  parent  holding  company's  Tier 
1  .capital.  For  example,  if  the  adjusted 
carrying  value  of  all  nonfinancial  equity 


2*  An  equity  investment  made  under  section 
302(b)  of  the  Small  Business  Investment  Act  of  1958 
in  an  SBIC  that  is  not  consolidated  with  the  parent 
banking  organization  is  treated  as  a  nonfinancial 
equity  investment. 

"  See  12  U.S.C.  1843(c)(6),  (c)(7)  and  (k)(4)(H);  15 
U.S.C.  682(b);  12  CFR  211.S(b)(l)(iii);  and  12  U.S.C. 


investments  held  by  a  bank  holding  company 
equals  20  percent  of  the  Tier  1  capital  of  the 
bank  holding  company,  then  the  amount  of 
the  deduction  would  be  8  percent  of  the 
adjusted  carrying  value  of  all  investments  up 
to  15  percent  of  the  company's  Tier  1  capital, 
and  12  percent  of  the  adjusted  carrying  value 


1831a.  In  a  case  in  which  the  Board  of  Directors  of 
the  FDIC,  acting  directly  in  exceptional  cases  and 
after  a  review  of  the  proposed  activity,  has 
permitted  a  lesser  capital  deduction  fbr  an 
investment  approved  by  the  Board  of  Directors 
under  section  24  of  the  Federal  Deposit  Insurance 
Act,  such  deduction  shall  also  apply  to  the 


of  all  investments  in  excess  of  15  percent  of 
the  company's  Tier  1  capital. 

iii.  The  total  adjusted  carrying  value  of  any 
nonfinancial  equity  investment  that  is  subject 
to  deduction  under  this  paragraph  is 
excluded  fitim  the  bank  holding  company's 
risk-weighted  assets  for  purposes  of 


consolidated  bank  holding  company  capital 
calculation  so  long  as  the  bank's  investments  under 
section  24  and  SBIC  investments  represent,  in  the 
aggregate,  less  than  IS  percent  of  the  Tie'r.l  capital 
of  the  bank. 
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computing  the  denominator  of  the  company's 
risk-based  capital  ratio.  ^^ 

iv.  As  noted  in  section  I.  this  appendix 
establishes  minimum  risk-based  capital  ratios 
and  banking  organizations  are  at  all  times 
expected  to  maintain  capital  commensurate 
with'  the  level  and  nature  of  the  risks  to 
which  they  are  exposed.  The  risk  to  a 
banking  organization  from  nonfmancial 
equity  investments  increases  with  its 
concentration  in  such  investments  and  strong 
capital  levels  above  the  minimum 
requirements  are  particularly  important 
when  a  banking  organization  has  a  high 
degree  of  concentration  in  nonfinancial 
equity  investments  (e.g.,  in  excess  of  50 
percent  of  Tier  1  capital).  The  Federal 
Reserve  intends  to  monitor  banking 
organizations  and  apply  heightened 
supervision  to  equity  investment  activities  as 
appropriate,  including  where  the  banking 
organization  has  a  high  degree  of 
concentration  in  nonfinancial  equity 
investments,  to  ensure  that  each  organization 
maintains  capital  levels  that  are  appropriate 
in  light  of  its  equity  investment  activities. 
The  Federal  Reserve  also  reserves  authority 
to  impose  a  higher  capital  charge  in  any  case 
where  the  circumstances,  such  as  the  level  of 
risk  of  the  particular  investment  or  portfolio 
of  investments,  the  risk  management  systems 
'Of  the  banking  organization,  or  other 
information,  indicate  that  a  higher  minimum 
capital  requirement  is  appropriate. 

d.  SBIC  investments,  i.  No  deduction  is 
required  for  nonfinancial  equity  investments 
that  are  held  by  a  bank  holding  company 
through  one  or  more  SBICs  that  are 
consolidated  with  the  bank  holding  company 
or  in  one  or  more  SBICs  that  are  not 
consolidated  with. the  bank  holding  company 
to  the  extent  that  all  such  investments,  in  the 
aggregate,  do  not  exceed  15  percent  of  the 
aggregate  of  the  bank  holding  company's  pro 
rata  iifterests  in  the  Tier  1  capital  of  its 
subsidiary  banks.  Any  nonfinancial  equity 
investment  that  is  held  through  or  in  an  SBIC 
and  not  required  to  be  deducted  from  Tier  1 
capita!  under  this  section  II.B.S.d.  will  be 
assigned'a  100  percent  risk-weight  and 
included  in  the  parent  holding  company's 
consolidated  risk-weighted  assets.-^ 


2»  For  example,  if  8  percent  of  the  adjusted 
carrying  value  of  a  nonfinancial  equity  investment 
is  deducted  from  Tier  1  capital,  the  entire  adjusted 
carrying  value  of  the  investment  will  be  excluded 
from  risk-weighted  assets  in  calculating  the 
denominator  for  the  risk-based  capital  ratio. 

2^lf  a  t)ank  holding  company  has  an  investment 
in  an  SBIC  that  is  consolidated  for  accounting 
purposes  but  that  is  not  wholly  owned  by  the  bank 
holding  company,  the  adjusted  carrying  value  of  the 
bank  holding  company's  nonfinancial  equity 
investments  through  the  SBIC  is  equal  to  the 
holding  company's  proportionate  share  of  the 
adjusted  carrying  value  of  the  SBICs  equity 
investments  in  nonfinancial  companies.  The 
remainder  of  the  SBICs  adjusted  carrying  value  (i.e. 
the  minority  interest  holders'  proportionate  share) 
is  excluded  from  the  risk-wei^ted  assets  of  the 
bank  holding  company.  If  a  bank  holding  company 
has  an  investment  in  a  SBIC  that  is  not  consolidated 
for  accounting  purposes  and  has  current 
information  that  identifier  the  percentage  of  the 
SBICs  assets  that  are  equity  investments  in 
nonfinancial  companies,  the  bank  holding  company 
may  reduce  the  adjusted  carrying  value  of  its 
investment  in  the  SBIC  proportionately  to  reflect 


ii.  To  the  extent  the  adjusted  carrying  value 
of  all  nonfinancial  equity  investments  that  a 
bank  holding  company  holds  through  one  or 
more  SBICs  that  are  consolidated  with  the 
bank  holding  company  or  in  one  or  more 
SBICs  that  are  not  consolidated  with  the  bank 
holding  company  exceeds,  in  the  aggregate, 
15  percent  of  the  aggregate  Tier  1  capital  of 
the  company's  subsidiary  banks,  the 
appropriate  percentage  of  such  amounts  (as 
set  forth  in  Table  1)  must  be  deducted  from 
the  bank  holding  company's  core  capital 
elements.  In  addition,  the  aggregate  adjusted 
carrying  value  of  all  nonfinancial  equity 
investments  held  through  a  consolidated 
SBIC  and  in  a  non-consolidated  SBIC 
(including  any  investments  for  which  no 
deduction  is  required)  must  be  included  in 
determining,  for  purposes  of  Table  1,  the 
total  amount  of  nonfinancial  equity 
investments  held  by  the  bank  holding 
company. in  relation  to  its  Tier  1  capital. 

e.  Transition  provisions.  No  deduction 
under  this  section  II.B.S  is  required  to  be 
made  with  respect  to  the  adjusted  carrying 
value  of  any  nonfinancial  equity  investment 
(or  portion  of  such  an  investment)  that  was 
made  by  the  bank  holding  company  prior  to 
March  13,  2000,  or  that  was  made  after  such 
date  pursuant  to  a  binding  written 
commitment  ^s  entered  into  by  the  bank 
holding  company  prior  to  March  13,  2000, 
provided  that  in  either  case  the  bank  holding 
company  has  continuously  held  the 
investment  since  the  relevant  investment 
date.^"  For  purposes  of  this  section  II.B.5.e., 
a  nonfinancial  equity  investment  made  prior 
to  March  13,  2000,  includes  any  shares  or 


the  percentage  of  the  adjusted  carrying  value  of  the' 
SBIC's  assets  that  are  not  equity  investments  in 
nonfinancial  companies.  If  a  bank  holding  company 
reduces  the  adjusted  carrying  value  of  its 
investment  in  a  non-consolidated  SBIC  to  reflect 
financial  investments  of  the  SBIC.  the  amount  of  the 
adjustment  will  be  risk  weighted  at  100  percent  and 
included  in  the  liank's  risk-weighted  assets. 

2"  A  "binding  written  commitment"  means  a 
legally  binding  written  agreement  that  requires  the 
banking  otganization  to  acquire  shares  or  other 
equity  of  the  company,  or  make  a  capital 
contribution  to  the  company,  under  terms  and 
conditions  set  forth  in  the  agreement.  Options, 
warrants,  and  other  agreements  that  give  a  banking 
organization  the  right  to  acquire  equity  or  make  an 
investment,  but  do  not  require  the  banking 
organization  to  take  such  actions,  are  not      '    ' 
considered  a  binding  written  commitment  for 
purposes  of  this  section  II.B.S. 

2^  For  example,  if  a  bank  holding  company  made 
an  equity  investment  in  100  shares  of  a 
nonfinancial  company  prior  to  March  13,  2000,  that 
investment  would  not  be  subject  to  a  deduction 
under  this  section  II.B.S.  However,  if  the  bank 
holding  company  made  any  additional  equity 
investment  in  the  company  after  March  13,  2000, 
such  as  by  purchasing  additional  shares  of  the 
company  (including  through  the  exercise  of  options 
or  warrants  acquired  before  or  after  March  13,  2000) 
or  by  making  a  capital  contribution  to  the  company, 
and  such  investment  was  not  made  pursuant  to  a 
binding  written  commitment  entered  into  before ' 
March  13,  2000,  the  adjusted  carrying  value  of  the 
additional  investment  would  be  subject  to  a 
deduction  under  this  section  II.B.S.  In  addition,  if 
the  bank  holding  company  sold  and  repurchased 
shares  of  the  company  after  March  13,  2000,  the 
adjusted  carrying  value  of  the  re-acquired  shares 
would  be  subject  to  a  deduction  under  this  section 
n.B.5. 


other  interests  received  by  the  bank  holding 
company  through  a  stock  split  or  stock 
dividend  on  an  investment  made  prior  to 
March  13,  2000,  provided  the  bank  holding 
company  provides  no  consideration  for  the 
shares  or  interests  received  and  the 
transaction  does  not  materially  increase  the 
bank"  holding  company's  proportional 
interest  in  the  company.  The  exercise  on  or 
after  March  13,  2000,  of  options  or  warrants 
acquired  prior  to  March  13,  2000,  is  not 
considered  to  be  an  investment  made  prior  to 
March  13,  2000,  if  the  bank  holding  company 
provides  any  consideration  for  the  shares  or 
interests  received  upon  exercise  of  the 
options  or  warrants.  Any  nonfinancial  equity 
investment  (or  portion  thereof)  that  is  not 
required  to  be  deducted  from  Tier  1  capital 
under  this  section  II.B.5.e.  must  be  included 
in  determining  the  total  amount  of 
nonfinancial  equity  investments  held  by  the 
bank  holding  company  in  relation  to  its  Tier 
1  capital  for  purposes  of  Table  1.  In  addition, 
any  nonfinancial  equity  investment  (or 
portion  thereof)  that  is  not  required  to  be 
deducted  from  Tier  1  capital  under  this 
section  II.B.5.e.  will  be  assigned  a  100- 
percent  risk  weight  and  included  in  the  bank 
holding  company's  consolidated  risk- 
weighted  assets. 

f.  Adjusted  carrying  value,  i.  For  purposes 
of  this  section  II.B.5.,  the  "adjusted  carrying 
value"  of  investments  is  the  aggregate  value 
at  which  the  investments  are  carried  on  the 
balance  sheet  of  the  consolidated  bank 
holding  company  reduced  by  any  unrealized 
gains  on  those  investments  that  are  reflected 
in  such  carrying  value  but  excluded  from  the 
bank  holding  company's  Tier  1  capital  and 
associated  deferred  tax  liabilities.  For 
example,  for  investments  held  as  available- 
for-saJe  (AFS),  the  adjusted  carrying  value  of 
the  investments  would  be  the  aggregate 
carrying  value  of  the  investments  (as 
reflected  on  the  consolidated  balance  sheet  of 
the  bank  holding  company)  less  any 
unrealized  gains  on  those  investments  that 
are  included  in  other  comprehensive  income 
and  not  reflected  in  Tier  1  capital,  and 
associated  deferred  tax  liabilities.^" 

ii.  As  discussed  above  with  respect  to 
consolidated  SBICs,  some  equity  investments 
may  be  in  cotnpanies  that  are  consolidated 
for  accounting  purposes.  For  investments  in 
a  nonfinancial  company  that  is  consolidated 
for  accounting  purposes  under  generally 
accepted  accounting  principles,  the  parent 
banking  organization's  adjusted  carrying 
value  of  the  investment  is  determined  under 
the  equity  method  of  accounting  (net  of  any 
intangibles  associated  with  the  investment 
that  are  deducted  from  the  consolidated  bank 
holding  company's  core  capital  in 
accordance  with  section  II.B.l  of  this 
Appendix).  Even  though  the  assets  of  the 
nonfinancial  company  are  consolidated  for 
accounting  purposes,  these  assets  (as  well  as 
the  credit  equivalent  amoimts  of  the 
company's  off-balance  sheet  items)  should  be 
excluded  from  the  banking  organization's 


^Unrealized  gains  on  AFS  investments  may  be 
included  in  supplementary  capital  to  the  extent 
permitted  under  section  n.A.2.e  of  this  appendix  A. 
In  addition,  the  unrealized  losses  on  AFS  equity 
investments  are  deducted  frt>m  Tier  1  capital  in 
accordance  with  section  II.A.l.a  of  this  appendix  A. 
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risk-weighted  assets  for  regulatory  capital 
purposes. 

g.  Equity  investments.  For  purposes  of  this 
section  II.B.S,  an  equity  investment  means 
any  equity  instrument  (including  common 
stock,  preferred  stock,  partnership  interests, 
interests  in  limited  liability  companies,  trust 
certificates  and  warrants  and  call  options  that 


give  the  holder  the  right  to  purchase  an 
equity  instrument),  any  equity  feature  of  a 
debt  instrument  (such  as  a  warrant  or  call 
option),  and  any  debt  instrument  that  is 
convertible  into  equity  where  the  instrument 
or  feature  is  held  under  one  of  the  legal 
authorities  listed  in  section  ll.B.S.b.  pf  this 
appendix.  An  investment  in  any  other 


instrument  (including  subordinated  debt) 
may  be  treated  as  an  equity  investment  if,  in 
the  judgment  of  the  Federal  Reserve,  the 
instrument  is  the  functional  equivalent  of 
equity  or  exposes  the  state  member  bank  to 
essentially  the  same  risks  as  an  equity 
instrument. 


Attachment  II — Summary  of  Definition  of  Qualifying  Capital  for  Bank  Holding  Companies* 

[Using  the  Year-End  1992  Standard] 


Components 

CORE  CAPITAL  (Tier  1) 

Common  stockholders'  equity 

Qualifying  noncumulative  perpetual  preferred  stock 

'Qualifying  cumulative  perpetual  preferred  slock 

Minority  interest  in  equity  accounts  of  consolidated  subsidiaries 

Less:  Goodwill,  other  Intangible  assets,  credit-enhancing  interest-only 
strips  and  nonfinancial  equity  investments  required  to  be  deducted 
from  capital  ^ 

SUPPLEMENTARY  CAPITAL  (Tier  2) 

Allowance  for  toan  and  lease  k)sses  

Perpetual  preferred  stock 

Hybrid  capital  instruments  and  equity  contract  notes 

Sutx>rdinated  debt  and  intemtediate-temi  preferred  stock  (original 
weighted  average  maturity  of  5  years  or  more). 

Revaluation  reserves  (equity  and  building) 

DEDUCTIONS  (from  sum  of  tier  1  and  tier  2) 

Investments  In  unconsolidated  subsidiaries 

Reciprocal  holdings  of  banking  organizatk>ns'  capital  securities 

Other  deductk>ns  (such  as  other  subsidiaries  or  joint  ventures)  as 
detemiined  by  supervisory  authority. 
TOTAL  CAPITAL  (tierl  -t- tier  2-  deductions) 


Minimum  requirements 


Must  equal  or  exceed  4%  of  weighted-risk  assets. 

No  limit. 

No  limit;  bank  holding  companies  should  avoid  undue  reliance  on  pre- 
ferred stock  in  tier  1 . 

Limited  to  25%  of  the  sum  of  comnrHsn  stock,  qualifying  perpetual 
stock,  and  minority  Interests. 

Organizations  should  avoid  using  minority  Interests  to  introduce  ele- 
ments not  otfierwise  qualifying  for  tier  l  capital. 


Total  of  tier  2  is  limited  to  100%  of  tier  1.* 

Limited  to  1 ,25%  of  weighted-risk  assets.  ^ 

No  limit  within  tier  2. 

No  limit  within  tier  2. 

Subordinated  debt  and  intermediate-temi  preferred  stock  are  limited  to 
50%  of  tier  1 2;  amortized  for  capital  purposes  as  they  approach  ma- 
turity. 

Not  included;  organizations  encouraged  to  disclose;  may  be  evaluated 
on  a  case-by-case  basis  for  International  comparisons;  and  taken 
Into  account  in  making  an  overall  assessment  of  capital. 

As  a  general  mle,  one-half  of  the  aggregate  investments  will  be  de- 
ducted from  tier  1  capital  and  one-half  from  tier  2  capital.  ^ 

On  a  dise-by-case  basis  or  as  a  matter  of  policy  after  a  formal  rule- 
making. 
Must  equal  or  exceed  8%  of  weighted-risk  assets. 


^  Requirements  for  the  deduction  of  other  intangible  assets  and  residual  Interests  are  set  forth  in  section  II.B.l .  of  this  appendix. . 
^Amounts  In  excess  of  limitations  are  permitted  but  do  not  qualify  as  capital. 

3  A  proportionately  greater  amount  may  be  deducted  from  tier  1  capital,  if  the  risks  associated  with  the  subsidiary  so  wan-ant. 
'See  discussion  in  section  II  of  the  guidelines  for  a  complete  description  of  the  requirements  for,  and  the  limltatk)ns  on,  tt»e  components  of 
qualifying  capital. 


3.  In  Appendix  D  to  part  225,  in 
section  Il.b.,  footnotes  3  and  4  are 
revised  and  the  fourth  sentence  of 
section  Il.b.  is  revised  to  read  as  follows. 

Appendix  D  to  Part  225-Capital 
Adequacy  Guidelines  for  Bank  Holding 
Companies:  Tier  1  Leverage  Measure 


b.  *  *  *  '  As  a  general  matter,  average  total 
consolidated  assets  are  defined  as  the 


3  Tier  1  capital  for  banking  organizations  includes 
common  equity,  minority  interest  in  the  equity 
accounts  of  consolidated  subsidiaries,  qualifying 
noncumulative  perpetual  preferred  stock,  and 
qualifying  cumulative  perpetual  preferred  stock. 
(Cumulative  perpetual  preferred  stock  is  limited  to 
25  percent  of  Tier  1  capital.)  In  addition,  as  a 
general  matter.  Tier  1  capital  excludes  goodwill: 
amoimts  of  mortgage  servicing  assets,  nonmortgage 
servicing  assets,  and  purchased  credit  card 
relationships  that,  in  the  aggregate,  exceed  100 


quarterly  average  total  assets  (defined  net  of 
the  allowance  for  loan  and  lease  losses) 
reported  on  the  organization's  Consolidated 
Financial  Statements  (FR  Y-9C  Report),  less 
goodwill;  amounts  of  mortgage  servicing 
assets,  nonmortgage  servicing  assets,  and 
purchased  credit  card  relationships  that,  in 
the  aggregate,  are  in  excess  of  100  percent  of 
Tier  1  capital;  amounts  of  nonmortgage 
servicing  assets  and  purchased  credit  card 
relationships  that,  in  the  aggregate,  are  in 
excess  of  25  percent  of  Tier  1  capital: 


percent  of  Tier  1  capital:  amounts  of  nonmortgage 
servicing  assets  and  purchased  credit  card 
relationships  that,  in  the  aggregate,  exceed  25 
percent  of -Tier  1  capital:  amounts  of  credit- 
enhancing  interest-only  strips  that  are  in  excess  of 
25  percent  of  Tier  1  capital:  all  other  identifiable 
intangible  assets;  deferred  tax  assets  that  are 
dependent  upon  fiiture  taxable  income,  net  of  their 
valuation  allowance,  in  excess  of  certain 
limitations:  and  a  percentage  of  the  organization's 
nonfinancial  equity  investments.  The  Federal 
Reserve  may  exclude  certain  other  investments  in 
subsidiaries  or  associated  companies  as 
appropriate. 


amounts  of  credit-enhancing  interest-only 
strips  that  are  in  excess  of  25  percent  of  Tier 
1  capital:  all  other  identifiable  intangible 
assets;  any  investments  in  subsidiaries  or 
associated  companies  that  the  Federal 
Reserve  determines  should  be  deducted  from 
Tier  1  capital;  deferred  tax  assets  that  are 
dependent  upon  future  taxable  income,  net  of 
their  valuation  allowance,  in  excess  of  the 
limitation  set  forth  in  section  II. B. 4  of 
appendix  A  of  this  part;  and  the  amount  of 
the  total  adjusted  carrying  value  of 
nonfinancial  equity  investments  that  is 
subject  to  a  deduction  from  Tier  1  capital.  * 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System. 


■•  Deductions  from  Tier  1  capital  and  other 
adjustments  are  discussed  more  fully  in  section  II. B. 
of  appendix  A  of  this  part. 
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Dated:  January  7.  2002. 

Jennifer ).  Johnson, 

Secretary  of  the  Board. 

FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

12  CFR  Chapter  III 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the  joint 
preamble,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
amends  part  325  of  chapter  III  of  title  12 
of  the  Code  of  Federal  Regulations  as 
follows: 

PART  32S-CAPITAL  MAINTENANCE 

1.  The  authority  citation  for  part  325 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  1815(a),  1815(b). 
1816. 1818(a),  1818(b),  1818(c),  1818(t). 
1819(Tenth).  1828(c),  1828(d),  1828(i). 
1828(n),  1828(o),  1831o,  1835,  3907,  3909, 
4808:  Pub.  L.  102-233, 105  Stat.  1761, 1789, 
1790  (12  U.S.C.  1831n  note);  Pub.  L.  102- 
242, 105  Stat.  2236,  2355.  as  amended  by 
Pub.  L.  103-325, 108  Stat.  2160,  2233  (12 
U.S.C.  1828  note);  Pub.  L.  102-242,  105  Stat. 
2236.  2386.  as  amended  by  Pub.  L.  102-550, 
106  Stat.  3672,  4089  (12  U.S.C.  1828  note). 

2.  In  §  325.2.  paragraphs  (v)  and  (x) 
are  revised  to  read  as  follows: 

§325^    DeflnmofM.  | 

*        •        •        *        *       I 

(v)  Tier  1  capital  or  core,  capital 
means  the  sum  of  common 
stockholders'  equity,  noncumulative 
perpetual  preferred  stock  (including  any 
related  surplus],  and  minority  interests 
in  consolidated  subsidiaries,  minus  all 
intangible  assets  (other  than  mortgage 
servicing  assets,  nonmortgage  servicing 
assets,  and  purchased  credit  card 
relationships  eligible  for  inclusion  in 
core  capital  pursuant  to  §  325.5(f)), 
minus  credit-enhancing  interest-only 
strips  that  are  not  eligible  for  inclusion 
in  core  capital  pursuant  to  §  325.5(f), 
minus  deferred  tax  assets  in  excess  of 
the  limit  set  forth  in  §  325.5(g),  minus 
identified  losses  (to  the  extent  that  Tier 
1  capital  would  have  been  reduced  if 
the  appropriate  accounting  entries  to 
reflect  the  identified  losses  had  been 
recorded  on  the  insured  depository 
institution's  books),  minus  investments 
in  financial  subsidiaries  subject  to  12 
CFR  part  362,  subpart  E,  and  minus  the 
amount  of  the  totd  adjusted  carrying 
value  of  nonfinandal  equity 
investments  that  is  subject  to  a 
deduction  from  Tier  1  capital  as  set 
forth  in  section  II.B.(6)  of  appendix  A  to 
this  part. 
*****      I 

(x)  Total  assets  means  the  average  of 
total  assets  required  to  be  i^icluded  in  a 


banking  institution's  "Reports  of 
Condition  and  Income"  (Call  Report)  or, 
for  savings  associations,  the 
consolidated  total  assets  required  to  be 
included  in  the  "Thrift  Financial 
Report,"  as  these  reports  may  from  time 
to  time  be  revised,  as  of  the  most  recent 
report  date  (and  after  making  any 
necessary  subsidiary  adjustments  for 
state  nonmember  banks  as  described  in 
§§  325.5(c)  and  325.5(d)  of  this  part), 
minus  intangible  assets  (other  than 
mortgage  servicing  assets,  nonmortgage 
servicing  assets,  and  purchased  credit 
card  relationships  eligible  for  inclusion 
in  core  capital  pursuant  to  §  325.5(f)), 
minus  credit-enhancing  interest-only 
strips  that  are  not  eligible  for  inclusion 
in  core  capital  pinsuant  to  §  325.5(f), 
minus  deferred  tax  assets  in  excess  of 
the  limit  set  forth  in  §  325.5(g),  minus 
assets  classified  loss  and  any  other 
assets  that  are  deducted  in  determining 
Tier  1  capital,  and  minus  the  amoimt  of 
the  total  adjusted  carrying  value  of 
nonfinancial  equity  investments  that  is 
subject  to  a  deduction  from  Tier  1 
capital  as  set  forth  in  section  II.B.(6)  of 
appendix  A  to  this  part.  For  banking 
institutions,  the  average  of  total  assets  is 
foimd  in  the  Call  Report  schedule  of 
quarterly  averages.  For  savings 
associations,  the  consolidated  total 
assets  figwe  is  found  in  Schedule  CSC 
of  the  Thrift  Financial  Report. 
***** 

3.  Paragraphs  (fK3),  (f)(4),  and  (g)(2)(i) 
of  §  325.5  are  revised  to  read  as  follows: 

§325.5    Miscellaneous. 

***** 

(f)*** 

(3)  Tier  1  capital  limitations,  (i)  The 
maximum  allowable  amount  of 
mortgage  servicing  assets,  purchased 
credit  card  relationships,  and 
nonmortgage  servicing  assets  in  the 
aggregate  will  be  limited  to  the  lesser  of: 

(A)  100  percent  of  the  amoimt  of  Tier 
1  capital  that  exists  before  the  deduction 
of  any  disallowed  mortgage  servicing 
assets,  any  disallowed  purchased  credit 
card  relationships,  any  disallowed 
nonmortgage  servicing  assets,  any 
disallowed  credit-enhancing  interest- 
only  strips,  any  disallowed  deferred  tax 
assets,  and  any  nonfinancial  equity 
investments;  or 

(B)  The  sum  of  the  amounts  of 
mortgage  servicing  assets,  piuchased 
credit  card  relationships,  and 
nonmortgage  servicing  assets, 
determined  in  accordance  with 
paragraph  (f)(2)  of  this  section. 

(ii)  The  maximiun  allowable  amount 
of  credit-enhancing  interest-only  strips, 
whether  pinchased  or  retained,  will  be 
limited  to  the  lesser  of: 


(A)  25  percent  of  the  amoimt  of  Tier 

1  capital  that  exists  before  the  deduction 
of  any  disallowed  mortgage  servicing 
assets,  any  disallowed  purchased  credit 
card  relationships,  any  disallowed 
nonmortgage  servicing  assets,  any 
disallowed  credit-enhancing  interest- 
only  strips,  any  disallowed  deferred  tax 
assets,  and  any  nonfinancial  equity 
investments;  or 

(B)  The  sum  of  the  face  amounts  of  all 
credit-enhancing  interest-only  strips. 

(4)  Tier  1  capital  sublimit.  In  addition, 
to  the  aggregate  limitation  on  mortgage 
servicing  assets,  purchased  credit  card 
relationships,  and  nonmortgage 
servicing  assets  set  forth  in  paragraph 
(f)(3)  of  this  section,  a  sublimit  will 
apply  to  purchased  credit  card 
relationships  and  nonmortgage  servicing 
assets.  The  maximum  allowable  amount 
of  the  aggregate  of  purchased  credit  card 
relationships  and  nonmortgage  servicing 
assets  will  be  limited  to  the  lesser  of: 

(i)  25  percent  of  the  amount  of  Tier  1 
capital  that  exists  before  the  deduction 
of  any  disallowed  mortgage  servicing 
assets,  any  disallowed  purchased  credit 
card  relationships,  any  disallowed 
nonmortgage  servicing  assets,  any 
disallowed  credit-enhancing  interest- 
only  strips,  any  disallowed  deferred  tax 
assets,  and  any  nonfinancial  equity 
investments;  or 

(ii)  The  sum  of  the  amounts  of 
purchased  credit  card  relationships  and 
nonmortgage  servicing  assets 
determined  in  accordance  with 
paragraph  (f)(2)  of  this  section. 

(g)*  *  * 

(2)  Tier  1  capital  limitations,  (i)  The 
maximum  allowable  amount  of  deferred 
tax  assets  that  are  dependent  upon 
future  taxable  income,  net  of  any   ' 
valuation  allowance  for  deferred  tax 
assets,  will  be  limited  to  the  lesser  of: 

(A)  The  amount  of  deferred  tax  assets 
that  are  dependent  upon  future  taxable 
income  that  is  expected  to  be  realized 
within  one  year  of  the  calendar  quarter- 
end  date,  based  on  projected  future 
taxable  income  for  that  year;  or 

(B)  10  percent  of  the  amount  of  Tier 

1  capital  that  exists  before  the  deduction 
of  any  disallowed  mortgage  servicing 
assets,  any  disallowed  nonmortgage 
servicing  assets,  any  disallowed 
purchased  credit  card  relationships,  any 
disallowed  credit-enhancing  interest- 
only  strips,  any  disallowed  deferred  tax 
assets,  and  any  nonfinancial  equity 
investments. 
***** 

4.  In  appendix  A  to  part  325: 

A.  Revise  section  I.A.1  {Core  capital 
elements  (Tier  Ifi;. 

B.  Amend  section  n.B.  by  adding  a 
new  paragraph  (6); 
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C.  Amend  section  II.  by  redesignating 
footnotes  16  through  40  as  footnotes  23 
through  47,  respectively;  and 

D.  Revise  Table  I. 

Appendix  A  to  Part  325 — Statement  of 
Policy  on  Risk-Based  Capital 


1.  Core  capital  elements  (Tier  1)  consists 
of: 

i.  Common  stockholders'  equity  capital 
(includes  common  stock  and  related  surplus, 
undivided  profits,  disclosed  capital  reserves 
that  represent  a  segregation  of  undivided 
profits,  and  foreign  currency  translation 
adjustments,  less  net  unrealized  holding 
losses  on  available-for-sale  equity  securities 
with  readily  determinable  fair  values); 

ii.  Noncumulative  perpetual  preferred 
stock,^  including  any  related  surplus;  and 

iii.  Minority  interests  in  the  equity  capital 
accounts  of  consolidated  subsidiaries. 

At  least  50  percent  of  the  qualifying  total 
capital  base  should  consist  of  Tier  1  capital. 
Core  (Tier  1)  capital  is  defined  as  the  sum  of 
core  capital  elements  minus  all  intangible 
assets  (other  than  mortgage  servicing  assets, 
norunortgage  servicing  assets  and  purchased 
credit  card  relationships  eligible  for 
inclusion  in  core  capital  pursuant  to 
§  325.5(f)),3  minus  credit-enhancing  interest- 
only  strips  that  are  not  eligible  for  inclusion 
in  core  capital  pursuant  to  §  325.5(f)),  minus 
any  disallowed  deferred  tax  assets,  and 
minus  any  amount  of  nonfinancial  equity 
investments  required  to  be  deducted 
pursuant  to  section  TLB. (6)  of  this  Appendix. 

Although  nonvoting  common  stock, 
noncumulative  perpetual  preferred  stock, 
and  minority  interests  in  the  equity  capital 
accounts  of  consolidated  subsidiaries  are 
normally  included  in  Tier  1  capital,  vofing 
common  stockholders'  equity  generally  will 


be  expected  to  be  the  dominant  form  of  Tier 
1  capital.  Thus,  banks  should  avoid  undue 
reliance  on  nonvoting  equity,  preferred  stock 
and  minority  interests. 

Although  minority  interests  in 
consolidated  subsidiaries  are  generally 
included  in  regulatory  capital,  exceptions  to 
this  general  rule  will  be  made  if  the  minority 
interests  fail  to  provide  meaningful  capital 
support  to  the  consolidated  bank.  Such  a 
situation  could  arise  if  the  minority  interests 
are  entitled  to  a  preferred  claim  on 
essentially  low  risk  assets  of  the  subsidiary. 
Similarly,  although  credit-enhancing  interest- 
only  strips  and  intangible  assets  in  the  form 
of  mortgage  servicing  assets,  nonmortgage 
servicing  assets  and  purchased  credit  card 
relationships  are  generally  recognized  for 
risk-based  capital  purposes,  the  deduction  of 
part  or  all  of  the  credit-enhancing  interest- 
only  strips,  mortgage  servicing  assets, 
nonmortgage  servicing  assets  and  purchased 
credit  card  relationships  may  be  required  if 
the  carrying  amounts  of  these  assets  are 
excessive  in  relation  to  their  market  value  or 
the  level  of  the  bank's  capital  accounts. 
Credit-enhancing  interest-only  strips, 
mortgage  servicing  assets,  nonmortgage 
servicing  assets,  purchased  credit  card 
relationships  and  deferred  tax  assets  that  do 
not  meet  the  conditions,  limitations  and 
restrictions  described  in  §  325.5(0  and  (g)  of 
this  part  will  not  be  recognized  for  risk-based 
capital  purposes. 

Minority  interests  in  small  business 
investment  companies,  investment  funds  that 
hold  nonfinancial  equity  investments  (as 
defined  in  section  n.B.(6)(ii)  of  this  appendix 
A),  and  subsidiaries  that  are  engaged  in 
nonfinancial  activities  are  not  included  in  a 
bank's  Tier  1  or  total  capital  base  if  the 
bank's  interest  in  the  company  or  fund  is 
held  under  one  of  the  legal  authorities  listed 
in  section  II.B.(6)(ii)  of  this  appendix  A. 
***** 

II.B.  *   *   * 


(6)  Nonfinancial  equity  investments,  (i) 
General.  A  bank  must  deduct  from  its  Tier  1 
capital  tha  sum  of  the  appropriate  percentage 
(as  determined  below)  of  the  adjusted 
carrying  value  of  all  nonfinancial  equity 
investments  held  by  the  bank  or  by  its  direct 
or  indirect  subsidiaries.  For  purposes  of  this 
section  II.B.(6),  investments  held  by  a  bank 
include  all  investments  held  directly  or 
indirectly  by  the  bank  or  any  of  its 
subsidiaries. 

(ii)  Scope  of  nonfinancial  equity 
investments.  A  nonfinancial  equity 
investment  means  any  equity  investment 
held  by  the  bank  in  a  nonfinancial  company: 
through  a  small  business  investment 
company  (SBIC)  under  section  302(b)  of  the 
Small  Business  Investment  Act  of  1958  (15- 
U.S.C.  682(b));'*  under  the  portfolio 
investment  provisions  of  Regulation  K  issued 
by  the  Board  of  Governors  of  the  Federal 
Reserve  System  (12  CFR  211.8(c)(3));  or 
under  section  24  of  the  Federal  Deposit 
Insurance  Act  (12  U.S.C.  1831a),  other  than 
an  investment  held  in  accordance  with 
section  24(f)  of  that  Act.'^  A  nonfinancial 
company  is  an  entity  that  engages  in  any 
activity  that  has  not  been  determined  to  be 
permissible  for  the  bank  to  conduct  directly, 
or  to  be  financial  in  nature  or  incidental  to 
financial  activities  under  section  4(k)  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843(k)). 

(iii)  Amount  of  deduction  from  core 
capital.  (A)  The  bank  must  deduct  from  its 
Tier  1  capital  the  sum  of  the  appropriate 
percentages,  as  set  forth  in  the  table 
following  this  paragraph,  of  the  adjusted 
carrying  value  of  all  nonfinancial  equity 
investments  held  by  the  bank.  The  amount  of 
the  percentage  deduction  increases  as  the 
aggregate  amount  of  nonfinancial  equity 
investments  held  by  the  bank  increases  as  a 
percentage  of  the  bank's  Tier  1  capital. 


DEDUCTION  FOR  NONFINANCIAL  EQUITY  INVESTMENTS 


Aoareoate  adjusted  carrying  value  of  all  nonfinancial  equity  Investments  held  directly  or  Indirectly  by  the  bank  (as  a 
^    ^        '  percentage  of  the  Tier  1  capital  of  the  bank) ' 


Less  than  15  percent 

15  percent  to  24.99  percent 
25  percent  and  above 


Deduction  from  Tier  1 
Capital  (as  a  percent- 
age ot  the  adjusted 
carrying  value  of  ttie 
investment) 


8  percent. 
12  percent. 
25  percent. 


'  For  Durooses  of  calculating  the  adjusted  canying  value  of  nonfinancial  equity  investments  as  a  percentage  of  Tier  1  capital,  Tier  1  capttalte 
delirZi^^fum^re^gi  Yemenis  net  of  ^xxJwill  and  net  of  all  identifiable  intangible  assets  other  than  mortgage  servicing  a^s^  rKK>- 
SSSgl  sJi^dng  SStea^  purchased  credit  caldireTationshlps,  but  pnor  to  the  deduction  for  any  d'saHowed  rnortgage  semang  a^^^ 
dteallo^  nonmodgage  servicing  assets,  any  disallowed  purchased  credit  card  relationships,  any  disallowed  credit-enhancing  interest-only  stnps 
(both  purchased  and  retained),  any  disallowed  deferred  tax  assets,  and  any  nonfinanoal  equity  investments. 


2  Preferred  stock  issues  where  the  dividend  is 
reset  periodically  based,  in  whole  or  in  part,  upon 
the  bank's  current  credit  standing,  including  but  not 
limited  to,  auction  rate,  money  market  or 
remarketable  preferred  stock,  are  assigned  to  Tier  2 
capital,  regardless  of  whether  the  dividends  are 
cumulative  or  noncumulative. 

3  An  exception  is  allowed  for  intangible  assets 
that  are  explicitly  approved  by  the  FDIC  as  part  of 
the  bank's  regulatory  capital  on  a  specific  case 


basis.  These  Intangibles  will  be  included  in  capital 
for  risk-based  capital  purposes  under  the  terms  and 
conditions  that  are  specifically  approved  by  the 
FDIC. 

'*  An  equity  investment  made  under  section 
302(b)  of  the  Small  Business  Investment  Act  of  1958 
in  a  SBIC  that  is  not  consoUdated  widi  the  bank  is 
treated  as  a  nonfinancial  equity  investment. 

> '  The  Board  of  Directors  of  the  FDIC,  acting 
directly,  may,  in  exceptional  cases  and  after  a 


review  of  the  proposed  activity,  permit  a  lower 
capital  deduction  for  investments  approved  by  the 
Board  of  Directors  under  section  24  of  the  FDI  Act 
so  long  as  the  bank's  investments  under  section  24 
and  SBIC  invesUnents  represent,  in  the  aggregate, 
less  than  15  percent  of  die  Tier  1  capital  of  the 
bank.  The  FDIC  reserves  the  authority  to  impose 
higher  capital  charges  on  any  investment  where 
appropriate. 
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(B)  These  deductions  are  applied  on  a 
marginal  basis  to  the  portions  of  the  adjusted 
carrying  value  of  nonfinancial  equity 
investments  that  fall  within  the  specified 
ranges  of  the  parent  bank's  Tier  1  capital.  For 
example,  if  the  adjusted  carrying  value  of  all 
nonnnancial  equity  investments  held  by  a 
bank  equals  20  percent  of  the  Tier  1  capital 
of  the  bank,  then  the  amount  of  the 
deduction  would  be  8  percent  of  the  adjusted 
carrying  value  of  all  investments  up  to  15 
percent  of  the  bank's  Tier  1  capital,  and  12 
percent  of  the  adjusted  carrying  value  of  all 
investments  in  excess  of  15  percent  of  the 
bank's  Tier  1  capital. 

(C)  The  total  adjusted  carrying  value  of  any 
nonfinancial  equity  investment  that  is  subject 
to  deduction  under  this  paragraph  is 
excluded  from  the  bank's  risk-weighted 
assets  for  purposes  of  computing  the 
denominator  of  the  bank's  risk-based  capital 
ratio  and  firom  total  assets  for  purposes  of 
calculating  the  denominator  of  the  leverage 
ratio.'" 

(D)  This  Appendix  establishes  minimum 
risk-based  capital  ratios  and  banks  are  at  all 
times  expected  to  maintain  capital 
commensurate  with  the  level  and  nature  of 
the  risks  to  which  they  are  exposed.  The  risk 
to  a  bank  from  nonfinancial  equity 
investments  increases  with  its  concentration 
in  such  investments  and  strong  capital  levels 
above  the  minimum  requirements  are 
particularly  important  when  a  bank  has  a 
high  degree  of  concentration  in  nonfinancial 
equity  investments  (e.g.,  in  excess  of  50 
percent  of  Tier  1  capita>].  The  FDIC  intends 
to  monitor  banks  and  apply  heightened 
supervision  to  equity  investment  activities  as 
appropriate,  including  where  the  bank  has  a 
high  degree  of  concentration  in  nonfinancial 
equity  investments,  to  ensure  that  each  bank 
maintains  capital  levels  that  are  appropriate 
in  light  of  its  equity  investment  activities. 
The  FDIC  also  reserves  authority  to  impose 

a  higher  capital  charge  in  any  case  where  the 
circumstances,  such  as  the  level  of  risk  of  the 
particular  investment  or  portfolio  of 
investments,  the  risk  management  systems  of 
the  bank,  or  other  information,  indicate  that 
a  higher  minimum  capital  requirement  is 
appropriate. 

(iv)  SBIC  investments.  (A)  No  deduction  is 
required  for  nonfinancial  equity  investments 
that  are  held  by  a  bank  through  one  or  more 
SBICs  that  are  consolidated  with  the  bank  or 
in  one  or  more  SBICs  that  are  not 
consolidated  with  the  bank  to  the  extent  that 
all  such  investments,  in  the  aggregate,  do  not 
exceed  15  percent  of  the  bank's  Tier  1 
capital.  Any  nonfinancial  equity  investment 
that  is  held  through  an  SBIC  or  in  an  SBIC 
and  that  is  not  required  to  be  deducted  from 
Tier  1  capital  under  this  section  n.B.(6)(iv) 
will  be  assigned  a  100  percent  risk-weight 
and  included  iiv  the  bank's  consolidated  risk- 
weighted  assets.'^  I 


(B)  To  the  extent  the  adjusted  carrying 
value  of  all  nonfinancial  equity  investments 
that  a  bank  holds  through  one  or  more  SBICs 
that  are  consolidated  with  the  bank  or  in  one 
or  more  SBICs  that  are  not  consolidated  with 
the  bank  exceeds,  in  the  aggregate.  15  percent 
of  the  bank's  Tier  1  capital,  the  appropriate 
percentage  of  such  amounts  (as  set  forth  in 
the  table  in  section  II.B.(6](iii)(A))  must  be 
deducted  from  the  bank's  common 
stockholders'  equity  in  determining  the 
bank's  Tier  1  capital.  In  addition,  the 
aggregate  adjusted  carrying  value  of  all 
nonfinancial  equity  investments  held  by  a 
bank  through  a  consolidated  SBIC  and  in  a 
non-consolidated  SBIC  (including  any 
investments  for  which  no  deduction  is 
required)  must  be  included  in  determining, 
for  purposes  of  the  table  in  section 
II.B.(6)(iii)(A),  the  total  amount  of 
nonfinancial  equity  investments  held  by  the 
bank  in  relation  to  its  Tier  1  capital. 

(v)  Transition  provisions.  No  deduction 
under  this  section  U.B.(6)  is  required  to  be 
made  with  respect  to  the  adjusted  carrying 
value  of  any  nonfinancial  equity  investment 
(or  portion  of  such  an  investment)  that  was 
made  by  the  bank  prior  to  March  13,  2000, 
or  that  was  made  by  the  bank  after  such  date 
pursuant  to  a  binding  written  conunitment  ^° 
entered  into  prior  to  March  13,  2000, 
provided  that  in  either  case  the  bank  has 
continuously  held  the  investment  since  the 
relevant  investment  date.'''  For  purposes  of 


"  For  example,  if  S  percent  of  the  adjusted 
carrying  value  of  a  nonfinancial  equity  investment 
is  deducted  from  Tier  1  capital,  the  entire  adjusted 
carrying  value  of  the  investment  will  l>e  excluded 
from  both  risk-weighted  assets  and  total  assets  in 
calculating  the  respective  denominators  for  the  risk- 
based  capital  and  leverage  ratios. 

■^If  a  liank  has  an  investment  in  a  SBIC  that  is 
consolidated  for  accounting  purposes  but  that  is  not 


wholly  owned  by  the  bank,  the  adjusted  carrying 
value  of  the  liank's  nonfinancial  equity  investments 
through  the  SBIC  is  equal  to  the  bank's 
proportionate  share  of  the  adjusted  carrying  value 
of  the  SBICs  investments  in  nonfinancial 
companies.  The  remainder  of  the  SBICs  adjusted 
carrying  value  (i.e..  the  minority  interest  holders' 
proportionate  share)  is  excluded  from  the  risk- 
weighted  assets  cf  the  bank.  If  a  bank  has  an 
investment  in  a  SBIC  that  is  not  consolidated  for 
accounting  purposes  and  has  current  information 
that  identifies  the  percentage  of  the  SBICs  assets 
that  are  equity  investments  in  nonfinancial 
companies,  the  bank  may  reduce  the  adjusted 
carrying  value  of  its  investment  in  the  SBIC 
proportionately  to  reflect  the  percentage  of  the 
adjusted  carrying  value  of  the  SBICs  assets  that  are 
not  equity  investments  in  nonfinancial  companies. 
If  a  bank  reduces  the  adjusted  carrying  value  of  its 
investment  in  a  non-consolidated  SBIC  to  reflect 
financial  investments  of  the  SBIC,  the  amount  of  the 
adjustment  will  be  risk  weighted  at  100  percent  and 
included  in  the  bank's  risk-weighted  assets. 

^°  A  "binding  written  coounitment"  means  a 
legally  binding  written  agreement  that  requires  the 
bank  to  acquire  shares  or  other  equity  of  the 
company,  or  make  a  capital  contribution  to  the 
company,  under  terms  and  conditions  set  forth  in 
the  agreement.  Options,  warrants,  and  other 
agreements  that  give  a  l>ank  the  right  to  acquire 
equity  or  make  an  investment,  but  do  not  require 
the  bank  to  take  such  actions,  are  not  considered 
a  binding  written  commitment  for  purposes  of  this 
section  II.B.(6)(v). 

2>  For  example,  if  a  bank  made  an  equity 
investment  in  100  shares  of  a  nonfinancial  company 
prior  to  March  13,  2000,  the  adjusted  carrying  value 
of  that  investment  would  not  be  subject  to  a 
deduction  under  this  section  II.B.(6).  However,  if 
the  bank  made  any  additional  equity  investment  in 
the  company  after  March  13,  2000,  such  as  by 
purchasing  additional  shares  of  the  company 
(including  through  the  exercise  of  options  or 
warrants  acquired  before  or  after  March  13,  2000) 
or  by  making  a  capital  contribution  to  the  company 
and  such  investment  was  not  made  pursuant  to  a 


this  section  II.B.(6)(v)  a  nonfinancial  equity 
investment  made  prior  to  March  13,  2000, 
includes  any  shares  or  other  interests 
received  by  the  bank  through  a  stock  split  or 
stock  dividend  on  an  investment  made  prior 
to  March  13,  2000,  provided  the  bank 
provides  no  consideration  for  the  shares  or 
interests  received  and  the  transaction  does 
not  materially  increase  the  bank's 
proportional  interest  in  the  company.  The 
exercise  on  or  after  March  13,  2000,  of 
options  or  warrants  acquired  prior  to  March 
13,  2000,  is  not  considered  to  be  an 
investment  made  prior  to  March  13,  2000,  if 
the  bank  provides  any  consideration  for  the 
shares  or  interests  received  upon  exercise  of 
the  options  or  warrants.  Any  nonfinancial 
equity  investment  (or  portion  thereof)  that  is 
not  required  to  be  deducted  ft'om  Tier  1 
capital  under  this  section  II.B.(6)(v)  must  be 
included  in  determining  the  total  amount  of 
nonfinancial  equity  investments  held  by  the  . 
bank  in  relation  to  its  Tier  1  capital  for 
purposes  of  the  table  in  section 
II.B.(6)(iii)(A).  In  addition,  any  nonfinancial 
equity  investment  (or  portion  thereof)  that  is 
not  required  to  be  deducted  from  Tier  1 
capital  under  this  section  n.B.(6)(v)  will  be 
assigned  a  100-percent  risk  weight  and 
included  in  the  bank's  consolidated  risk- 
weighted  assets. 

(vi)  Adjusted  carrying  value.  (A)  For 
purposes  of  this  section  II.B.(6),  the  "adjusted 
carrying  value"  of  investments  is  the 
aggregate  value  at  whicli  the  investments  are 
carried  on  the  balance  sheet  of  the  bank 
reduced  by  any  unrealized  gains  on  those 
investments  that  are  reflected  in  such 
carrying  value  but  excluded  from  the  bank's 
Tier  1  capital  and  associated  deferred  tax 
liabilities.  For  example,  for  equity 
investments  held  as  available-for-sale  (AFS), 
the  adjusted  carrying  value  of  the 
investments  would  be  the  aggregate  canying 
value  of  those  investments  (as  reflected  on 
the  consolidated  balance  sheet  of  the  bank) 
less  any  unrealized  gains  on  those 
investments  that  are  included  in  other 
comprehensive  income  and  not  reflected  in 
Tier  1  capital,  and  associated  deferred  tax 
liabilities.22 

(B)  As  discussed  above  with  respect  to 
consolidated  SBICs,  some  equity  investments 
may  be  in  companies  that  are  consolidated 
for  accounting  purposes.  For  investments  in 
a  nonfinancial  company  that  is  consolidated 
for  accoimting  purposes  under  generally 
accepted  accounting  principles,  the  bank's 
adjusted  carrying  value  of  the  investment  is 
determined  under  the  equity  method  of 
accounting  (net  of  any  intangibles  associated 
with  the  investment  that  are  deducted  from 


binding  written  commitment  entered  into  before 
March  13,  2000,  the  adjusted  carrying  value  of  the 
additional  investment  would  be  subject  to  a 
deduction  under  this  section  II.B.(6).  In  addition,  if 
the  bank  sold  and  repurchased,  after  March  13, 
2000,  40  shares  of  the  company,  the  adjusted 
carrying  value  of  those  40  shares  would  be  subject 
to  a  deduction  under  this  section  n.B.(6). 

22  Unrealized  gains  on  available-for-sale  equity 
investments  may  be  included  in  Tier  2  capital  to  the 
extent  permitted  imder  section  I.A.(2)(f)  of  this 
appendix  A.  In  addition,  the  net  unrealized  losses 
on  available-fbr-sale  equity  investments  are 
deducted  from  Tier  1  capital  in  accordance  with 
section  I.A.(l)  of  this  appendix  A. 
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the  bank's  core  capital  in  accordance  with 
section  I.A.(l)  of  this  appendix  A).  Even 
though  the  assets  of  the  nonfinancial 
company  are  consolidated  for  accounting 
purposes,  these  assets  (as  well  as  the  credit 
equivalent  amounts  of  the  company's  off- 
balance  sheet  items)  should  be  excluded  from 
the  bank's  risk-weighted  assets  for  regulatory- 
capital  purposes. 

(vii)  Equity  investments.  For  purposes  of 
this  section  II.B.(6),  an  equity  investment 


means  any  equity  instrument  (including 
common  stock,  preferred  stock,  partnership 
interests,  interests  in  limited  liability 
companies,  trust  certificates  and  warrants 
and  call  options  that  give  the  holder  the  right 
to  purchase  an  equity  instrument),  any  equity 
feature  of  a  debt  instrument  (such  as  a 
warrant  or  call  option),  and  any  debt 
instrument  that  is  convertible  into  equity 
where  the  instrument  or  feature  is  held  under 
one  of  the  legal  authorities  listed  in  section 


II.B.(6)(ii)  of  this  appendix  A.  An  investment 
in  any  other  instrument  (including 
subordinated  debt)  may  be  treated  as  an 
equity  investment  if,  in  the  judgment  of  the 
FDIC,  the  instrument  is  the  functional 
equivalent  of  equity  or  exposes  the  bank  to 
essentially  the  same  risks  as  an  equity 
instrument. 


Table  I.— Definition  of  Qualifying  Capital 


Components 


(1)  CORE  CAPITAL  (Tier  1) 

(a)  Common  stockholders'  equity  

(b)  Noncumutative  perpetual  preferred  stock  and  any  related  sur- 
plus. 

(c)  Minority  Interest  in  equity  accounts  of  consolidated 

(d)  Less:  All  intangible  assets  other  than  certain  mortgage  serv- 
icing assets,  nonmortgage  servicing  assets  and  purchased  credit 
card  relationships. 

(e)  Less:  Certain  credit-enhancing  Interest-only  strips  and  non- 
financial  equity  investments  required  to  be  deducted  from  capital. 

(f)  Less:  Certain  defened  tax  assets  

(2)  SUPPLEMENTARY  CAPITAL  (Tier  2) 

(a)  Allowance  for  loan  and  lease  losses 

(b)  Unrealized  gains  on  certain  equity  securities.^ 

(c)  Cumulative  perpetual  and  long-term  prefen-ed  stock  (original 
maturity  of  20  years  or  more)  and  any  related  surplus. 

(d)  Auction  rate  and  similar  preferred  stock  (both  cumulative  and 
non-cumulative). 

(e)  Hybrid  capital  instruments  (including  mandatory  convertible 
debt  securities). 

(f)  Term  subordinated  debt  and  intermediate-term  preferred  stock 
(original  weighted  average  maturity  of  five  years  Or  more). 

(3)  DEDUCTIONS  (from  sum  of  tier  1  and  tier  2) 

(a)  Investments  in  banking  and  finance  subsidiaries  that  are  not 
consolidated  for  regulatory  capital  purposes 

(b)  Intentional,  reciprocal  cross-holdings  of  capital  securities  issued 
by  banks 

(c)  Other  deductions  (such  as  Investment  in  other  subsidiaries  or 
joint  ventures)  as  determined  by  supervisory  authority. 

(4)  TOTAL  CAPITAL 


Minimum  requirements 


Must  equal  or  exceed  4%  of  weighted-risk  assets. 
No  limit.' 
No  limit.' 

No  limit.' 


(3). 

(*)• 

Total  of  tier  2  is  limited  to  100%  of  tier  1  .s 
Limited  to  1 .25%  of  weighted-risk  assets.^ 
Limited  to  45%  of  pretax  net  unrealized  gains.* 
No  limit  within  tier  2;  long-term  preferred  is  amortized  for  capital  pur- 
poses as  it  approaches  maturity. 
No  limit  within  Tier  2. 

No  limit  within  Tier  2. 

Temn  subordinated  debt  and  intemnediate-term  preferred  stock  are  lim- 
ited to  50%  of  Tier  1  s  and  amortized  for  capital  purposes  as  they 
approach  maturity. 


On  a  case-by-case  basis  or  as  a  matter  of  policy  after  formal  consider- 
ation of  relevant  issues. 
Must  equal  or  exceed  8%  of  weighted-risk  assets. 


'  No  express  limits  are  placed  on  the  amounts  of  nonvoting  common,  noncumulative  perpetual  pYeferred  stock,  and  minority  interests  that  may 
be  recognized  as  part  of  Tier  1  capital.  However,  voting  common  stockholders'  equity  capital  generally  will  be  expected  to  be  the  dominant  form 
of  Tier  1  capital  and  banks  should  avoid  undue  reliance  on  other  Tier  1  capital  elements. 

2  The  amounts  of  mortgage  servicing  assets,  nonmortgage  servicing  assets  and  purchased  credit  card  relationships  that  can  be  recognized  tor 
purposes  of  calculating  tier  1  capital  are  subject  to  the  limitations  set  forth  in  §  325.5(f).  All  deductions  are  for  capital  purposes  only;  deductions 
would  not  affect  accounting  treatment.  ,...,-.■        .  ,  u  _ .   .k-  .  -,  .„ 

3  The  amounts  of  credit-enhancing  interest-only  strips  that  can  be  recognized  for  purposes  of  calculating  Tier  1  capital  are  sutjject  to  the  limita- 
tions set  forth  in  §  325.5(f).  The  amounts  of  nonfinancial  equity  investments  that  must  be  deducted  for  purposes  of  calculating  Tier  1  capital  are 
set  forth  in  section  II.B.(6)  of  appendix  A  to  part  325. 

*  Defenred  tax  assets  are  subject  to  the  capital  limitations  set  forth  in  §  325.5(g). 

5  Amounts  in  excess  of  limitations  are  permitted  but  do  not  qualify  as  capital.  ^     .  .       ^  ooc 

6 Unrealized  gains  on  equity  securities  are  subject  to  the  capital  limitations  set  forth  in  paragraph  I.A(2)(f)  of  appendix  A  to  part  325. 


'    Dated  at  Washington.  DC,  this  10th  day  of 
December,  2001. 


By  order  of  the  Board  of  Directors,  Federal 
Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 
Executive  Secretary. 

[FR  Doc.  02-794  Filed  1-24-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

i 

14  CFR  Parts  107  and  108 

[DoelMl  ito.  FAA-2001-10999;AindL  Nos. 
107-14  and  108-19] 

RIN2120-AH53  | 

Criminal  History  Records  Ctiecks 


agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule  with  request  for 
comments;  reopening  of  comment 
period. 

SUMMARY:  On  December  6,  2001,  the 
FAA  published  a  final  rule  with  request 
for  comments  regarding  criminal  history 
records  checks  and  invited  comments. 
The  comment  period  closed  on  January 
17,  2002;  however,  the  FAA  is 
reopening  the  comment  period  in 
response  to  a  request  from  the  AFL-CIO. 

DATES:  Comments  must  be  received  on 
or  before  March  11,  2002. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401. 400  Seventh  Street,  SW., 
Washington.  DC  20590.  You  must 
identify  the  docket  number  FAA-2001- 
10999  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  the  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard.  You  may 
also  submit  comments  through  the 
Internet  to  http://dms.dot.gov. 

You  may  review  the  public  docket 
containing  comments  to  these  proposed 
regulations  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  is  on  the 
plaza  level  of  the  NASSIF  Building  at 
the  Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
http:7/dms.dot.gov. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Linda  Valencia,  Office  of  Civil  Aviation 
Security  Policy  and  Planning,  Civil 


Aviation  Seciuity  Division  (ACP-lOO), 
Federal  Aviation  Administration,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591;  telephone  202-267-3413. 
SUPPLEMENTARY  INFORMATION: 

Conunents  Invited 

The  final  rule  was  adopted  without 
prior  notice  and  prior  public  comment. 
The  Regulatory  Policies  and  Procedures 
of  the  Department  of  Transportation 
(DOT)  (44  FR  1134;  Feb.  26, 1979). 
however  provides  that,  to  the  maximum 
extent  possible,  operating 
administrations  for  the  DOT  should 
provide  an  opportunity  for  public 
comment  on  regulations  issued  without 
prior  notice.  Accordingly,  interested 
persons  were,  and  are,  invited  to 
participate  in  this  rulemaking  by 
submitting  written  data,  views,  or 
arguments.  Comments  relating  to 
environmental,  energy,  federalism,  or 
international  trade  impacts  that  might 
result  from  this  amendment  also  are 
invited.  Comments  must  include  the 
docket  niunber  or  amendment  number 
and  must  be  submitted  in  duplicate  to 
the  address  above.  All  comments 
received,  as  well  as  a  report 
smnmarizing  each  substantive  public 
contact  with  FAA  personnel  on  this 
rulemaking,  will  be  filed  in  the  public 
docket.  The  docket  is  available  for 
public  inspection  before  and  after  the 
comment  closing  date. 

The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
for  comments.  Lat&€iled  comments  will 
be  considered  to  the  extent  practicable. 
The  final  rule  may  be  amended  in  light 
of  the  comments  received. 

See  ADDRESSES  above  for  information 
on  how  to  submit  comments. 

Availability  of  Final  Rule 

You  can  get  an  electronic  copy  using 
the  Internet  by  taking  the  following 
steps: 

(1)  Go  to  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  pag^  {http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
five  digits  of  the  Docket  number  shown 


at  the  beginning  of  this  document.  Click 
on  "search." 

(3)  On  the  next  page,  which  contains 
the  Docket  smnmary  information  for  the 
Docket  you  selected,  click  on  the  final 
rule. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  FAA's  web 
page  at  http://www.faa.gov/avr/ 
arnihome.htm  or  the  Government 
Printing  Office's  web  page  at  http:// 

www.access.gpo.gov/su docs/ades/ 

acesl40htm}. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking. 
ARM-1.  800  Independence  Avenue. 
SW. ,  Washington,  DC  20591 ,  or  by 
calling  (202)  267-9680.  Be  sure  to 
identify  the  amendment  number  or 
docket  niunber  of  this  final  rule. 

Reopening  of  Comment  Period 

On  December  6.  2001 ,  the  FAA 
published  a  final  rule  with  request  for 
comments  entitled  "Criminal  History 
Records  Checks"  (66  FR  63474).  The 
FAA  requested  that  comments  be 
submitted  by  January  7,  2002.  The 
comment  period  was  extended  to 
January  17.  2002,  by  request  of  the  Air 
Transport  Association  (ATA)  and  the 
Regional  Airline  Association  (RAA)  (67 
FR  655;  Jan.  7,  2002). 

By  letter  dated  January  15,  2002,  the 
AFL-CIO  Transportation  Trades 
Department  (TTD)  requested  an 
additional  45  days  to  submit  comments. 
TTD  stated  that  the  FAA  had  allowed  an 
unusually  short  comment  period,  which 
prevented  TTD  from  providing 
substantive  input  on  the  rule. 

Tlie  FAA  determines  that  reopening 
the  comment  period  is  in  the  public 
interest.  Accordingly,  the  comment 
period  for  the  final  rule  "Criminal 
Records  Checks"  is  reopened  until 
March  11,  2002. 

Issued  in  Washington,  DC,  on  January  22, 
2002. 
Roinn  C  Burice, 

Deputy  Director,  Office  of  Civil  Aviation 
Security  Policy  and  Planning. 

[FR  Doc.  02-2016  Filed  1-23-02;  2:02  pml 
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.3266 
.3266 


46  CFR 

25.'.'. 

126 


.2329 
.2343 


.3266 


47  CFR 

Ch.  1 3616.3617 

1 1615.3441,3620 

6 678 

7 678 

15 .' 1623 

20 1626,1643,  1903 

22 1626 

54 3118,  3441,  3620 

64 1643,  2814,  3621 

73 828,  829,  830,  3622 

76 678,  1649 

Proposed  Rules: 

51... 1945,  1947 

73 851,1704 

76 1704 

95 1710 

48  CFR 

19 1858 

52 1858,3441 


Proposed  RuIss: 

23 

52 

1813 

1852 


...631 
...631 
.:3669 
.3669 


49  CFR 

1 629 

192 1108 

195 831,  1650,2136 

199 2611 

214 1903 

219 21.  1116 

240 22 

Proposed  Rules: 

29 3266 

32... 3266 

173 852 

176 3673 

192 1537,3675 

195 3675 

219 3138 

241 2179 

529 710 

531 710 

533 710,3471 

535 710 

537 710 

538 710,713 

541 710 

542 710 

543 710 

544 710 

551 710 

552 710 

553 710 

554 „ 710 

555 710 

556 710 

557 710 


564.. 
565.. 

9DO.. 

567.. 
568.. 
569.. 
570.. 
572.. 
573.. 
574.. 
575. 
576. 
577. 
578. 
579. 


.710 
.710 
.710 
.710 
.710 
.710 
.710 
.710 
.710 
.710 
.710 
.710 
.710 
.710 
..710 


50  CFR 

17 680,  1662.3120 

216 2820 

223 1116 

229 1133.  1142 

600 1540,2343 

635 1668 

648 1908.  2824.  3126.  3442. 

3444.3623 

660 1540 

679 956,  1160,  1163,  3126, 

3446.3447 

Proposed  Rules: 

17 280,  1712.3675 

229 .'. • 1300 

600 1555 

622 1323.3679 

635 629 

648 1324 

660 1186.  1555 

679 1325 

697 282 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  JANUARY  25, 
2002 

COMMERCE  DEPAFTTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaslca;  fisheries  of 
Exclusive  Economic 
Zone— 

Groundfish;  pubiished  1- 
28-02 
^tont1eastem  United  States 
fisheries — 

Atlantic  mact<erel,  squid, 
and  butterfish;  put)<ished 
1-25-02 
Marine  mammals:    - 
Incidental  talung; 
auttx>rization  letters,  etc.- 
Vandfenburg  Air  Force 
.Base,  CA;  30th  Space 
.  Wing,  U.S.  Air  Force; 
rocltet  launches;  seals 
and  sea  lions;  put>tistied 
1-22-02 

ENVIRONMENtAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
auttiorizations: 
Utah;  published  11-26-01 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 
Review  request  fHings; 
interim  filing  procedures 
impiementation;  waiver 
published  1-25-02 

NUCLEAR  REGULATORY 
COMMISSION 

Practice  and  procedure: 
Filing  and  advance 

notification  requirements; 

revisions;  published  1-25- 

02 
PERSONNEL  MANAGEMENT 
OFFICE 
Emptoyment: 
Basic  pay  for  employees  of 

temporary  organizations; 

published  1-25-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurooopter  France; 
published  12-21-01 


Pilatus  Aircraft  Ltd.; 
published  12-21-01 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcoholic  beverages: 
Hard  cider;  semi-generic 
wine  designations,  and 
wholesale  liquor  dealers' 
signs;  published  11-26-01 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Fees: 
Official  inspection  and 
weighing  services; 
comments  due  by  2-1-02; 
published  1-2-02  [FR  01- 
32154] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

American  Fisheries  Act; 
implementation; 
comments  due  by  1-31- 
02;  published  12-17-01 
[FR  01-30385] 
Bering  Sea  and  Aleutian 
Islands  groundfish,  etc.; 
comments  due  by  1-28- 
02;  published  11-27-01 
[FR  01-29496] 

ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 

Electric  utilities  (Federal  Power 
Act): 

Public  utility  filing 
requirements;  comments 
due  by  1-28-02;  published 
12-28-01  [FR  01-32005] 
Standard  generator 
interconnection 
agreements  and 
procedures;  comments 
due  by  2-1-02;  published 
1-25-02  [FR  02-01823] 
Natural  Gas  Policy  Act: 
Interstate  natural  gas 
pipelines — 
Business  practice 
standards;  comments 
due  by  2-1-02; 
published  1-2-02  [FR 
01-32004] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgation;  various 

States: 

Caiifomia;  comments  due  by 

1-30-02;  published  12-31- 

01  [FR  01-32104] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Caiifomia;  comments  due  by 

2-1-02;  published  1-2-02 

[FR  01-32098] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Caiifomia;  comments  due  by 
2-1-02;  published  1.-2-02 
[FR  01-32099] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Caiifomia;  comments  due  by 

2-1-02;  published  1-2-02 

[FR  01-32100] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Various  States;  comments 
due  by  1-28-02;  published 
12-28-01  [FR  01-31943] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Various  States;  comments 
due  by  1-28-02;  published 
12-28-01  [FR  01-31944] 
Electronic  reporting 
establishment;  electronic 
records;  comments  due  by 
1-28-02;  published  11-28-01 
[FR  01-29551] 
Hazardous  waste: 
Project  XL  program;  site- 
specific  projects— 
Meiplewood  and  King 
George  Landfills;  VA; 
comments  due  tiy  1-28- 
02;  published  12-28-01 
[FR  01-31939] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 


Local  telecommunications 

mari<ets;  competitive 

networks  promotion; 

comments  due  by  2-1-02; 

published  12-14-01  [FR 

01-30867] 
Digital  television  stations;  table 
of  assignment: 
Indiana;  comments  due  by 

1-28-02;  published  12-21- 

01  [FR  01-31458] 
Digital  television  stations;  table 
of  assignments: 
Texas;  comments  due  by  1- 

28-02;  published  12-10-01 

[FR  01-30390] 

FEDERAL  RESERVE 
SYSTEM 

Truth  in  lending  (Regulation 

Z): 

Official  staff  commentary; 
amendments;  comments 
due  by  2-1-02;  published 
12-13-01  [FR  01-30781] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Medicare  and  Medicaid: 
Physicians'  referrals  to 
health  care  entities  with 
which  they  have  financial 
relatkmships 
Effective  date  partially 
delayed;  comments  due 
by  2-1-02;  published 
12-3-01  [FR  01-29904] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 

Standards  and  certification: 
Laboratory  requirements — 
Mednare,  medk»kj,  and 
CLIA  programs; 
Qualification 
requirements  for 
laboratory  directors 
perfomning  high 
complexity  testing; 
comments  due  by  1-28- 
02;  published  12-28-01 
[FR  01-34722] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Mortgage  and  loan  programs: 
FHA  single  family  appraiser 
roster;  appraiser 
qualifk:ations  for 
placement;  comments  due 
by  1-29-02;  published  11- 
30-01  [FR  01-29681] 
Uniform  Financial  Reporting 
Standards;  additional 
entity  filing  requirements; 
comments  due  by  1-29- 
02;  published  11-30-01 
[FR  01-296801 
CorrectkHi;  comments  due 
by  1-29-02;  published 
12-18-01  [FR  01-31049] 
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INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Critical  habitat  designation- 
Piping  plover;  northern 
Great  Plains  breeding 
population;  comments 
due  by  1-28-02; 
published  12-28-01  [FR 
01-31586] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Shipyard  safety  and  health 
standards: 

Fire  Protection  for  Shipyard 
Employment  Negotiated 
Rulemaking  Advisory 
Committee;  meeting; 
comments  due  by  1-31- 
02;  published  1-22-02  [FR 
02-01589] 
LIBRARY  OF  CONGRESS 
Copyright  Office,  Library  of 
Congress 

Copyright  arbitration  royalty 
panel  rules  and  procedures: 
Mechanical  and  digital 
phonorecord  delivery 
compulsory  license; 
comments  due  by  1-28- 
02;  published  12-14-01 
[FR  01-30931]     - 

RAILROAD  RETIREMENT 
BOARD 

Railroad  Retirement  Act: 
Spouse  application  for 
annuity  or  lump  sum  filed 
simultaneously  with 
employee's  application  for 
disability  annuity; 
comments  due  by  1-28- 
02;  published  11-29-01 
[FR  01-29429] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  companies: 
Custody  <rf  investment 
company  assets  with  a 
securities  depository; 
comments  due  by  1-31- 
02;  published  11-21-01 
[FR  01-29021] 

SOCIAL  SECURITY 
ADMINISTRATION 

Social  security  benefits: 
Hematological  disorders  and 
malignant  neoplastic 
diseases;  medical  criteria 
evaluation;  comments  due 
by  1-28-02;  published  11- 
27-01  [FR  01-29224] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Vessel  documention  and 
measurement: 
Lease-finarKing  for  vessels 
engaged  in  coastwise 


trade;  comments  due  by 
1-28-02;  published  12-14- 
01  [FR  01-30838] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Aircraft: 
Repair  stations;  comments 
due  by  1-29-02;  published 
11-30-01  [FR  01-29479] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airbus;  comments  due  by  1- 
28-02;  published  12-27-01 
[FR  01-31549] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
AirtHJs;  comments  due  by  1- 
28-02;  published  1-2-02 
[FR  01-32197] 

Bell;  comments  due  by  1- 
28-02;  published  11-28-01 
[FR  01-29595] 

Eurocopter  France; 
comments  due  by  1-28- 
02;  published  11-28-01 
[FR  01-29594] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Gulfstream;  comments  due 
by  1-28-02;  published  12- 
27-01  [FR  01-31430] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Pratt  &  Whitney;  comments 
due  by  1-28-02;  published 
12-27-01  [FR  01-31557] 

Class  E5  airspace;  comments 
due  by  1-28-02;  published 
12-27-01  [FR  01-31726] 

Federal  airways;  comments 
due  by  1-28-02;  published 
12-7-01  [FR  01-30360] 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Transportation  Equity  Act  for 
21st  Century; 
implementation: 

Planning  and  research 
program  administration; 
comments  due  by  1-28- 
02;  published  11-27-01 
[FR  01-29370] 


TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Admlpistration 

Motor  vehicle  safety 
standards: 

Lamps,  reflectve  devices, 
and  associated 
equipment — 
Glare  from  headlamps 
and  other  front  mounted 
lamps;  comments  due 
by  1-28-02;  published 
11-30-01  [FR  01-29762] 

TRANSPORTATION 
DEPARTMENT 
Research  and  Special 
Programs  Administration 

Hazardous  materials: 
Hazardous  materials 
transportation — 
Loading,  unloading,  and 
storage;  comments  due 
by  2-1-02;  published 
11-27-01  [FR  01-29392] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 
Catch-up  contritxitions  for 
individuals  age  50  or 
oven  comments  due  by  1- 
31-02;  published  10-23-01 
[FR  01-26566] 
Correction;  comments  due 
by  1-31-02;  published 
12-14-01  [FR  C1-26566] 

VETERANS  AFFAIRS 
DEPAFITMENT 

Adjudication;  pensions, 
compensation,  dependency, 
etc.: 

Children  of  women  Vietnam 
veterans — 
Monetary  allowance 
payment  for  covered 
birth  defects  and 
identification  of  covered 
birth  defects;  comments 
due  by  2-1-02; 
published  1-2-02  [FR 
01-31673] 
Medical  benefits: 
Children  of  women  Vietnam 
veterans — 

Health  care  benefits  for 
children  suffering  from 
spina  bifida  and  other 
covered  birth  defects; 
comments  due  by  2-1- 
02;  published  1-2-02 
[FR  01-31674] 
Vocational  rehabilitation  and 
education: 

Children  of  women  Vietnam 
veterans — 

Vocational  training  1or 
children  suffering  from 
spina  bifida  and  other 
covered  birth  defects; 
comments  due  by  2-1- 


02;  published  1-2-02 
[FR  01-31675] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
put>lk:  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  •PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  /iffp:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
In  "slip  law"  (individual 
pamphlet)  form  from  tt>e 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  hnp:// 
wwwaccess  gpo.  gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  2884/P.L.  107-134 

Victims  of  Terrorism  Tax 
Relief  Act  of  2001  (Jan.  23, 
2002;  115  Stat.  2427) 

H.R.  3447/P.L.  107-135 

Department  of  Veterans  Affairs 
Health  Care  Programs 
Enhancement  Act  of  2001 
(Jan.  23,  2002;  115  Stat. 
2446) 

Last  List  lanuary  22,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifk:ation  service  of  newly 
enacted  public  laws.  To 
subscrit)e.  go  to  http:// 
hydra.gsagov/archives/ 
publaws-l.html  or  send  E-mail 
to  Ii8tserv9iistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  servk:e. 
PENS  cannot  respond  to 
specific  irK]uiries  sent  to  this 
address. 


Older  Now! 


The  United  States  Government  Manual 
2001/2002 

As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 


$41  per  copy 
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Presidential 
Documents 


Weekly  Compilation  of 

Presidential 
Documents 


Monday,  lanuary  13,  1997 
Vuluiiw  33 — Number  Z 
P>lie7-tO 


This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
Presidents  put)lic  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 
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The  total  cost  of  my  order  is  $ Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

International  customers  please  add  25%. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


GPO  £)eposit  Account 


n 

r~l  VISA      EH  MasterCard  Account 


-a 


Street  address 


City.  State.  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


YES     NO 


Purchase  order  number  (optional) 
Maywenriteymrmm^difanBaraiaiiietoatha-niaiers?     I I  I I 


Authorizing  signature  "VW 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
to  know. . . 

if  any  changes  have  t>een  made  to  the 
Code  of  Federal  Regulations  or  what 
documents  have  t>een  published  in  the 
Federal  Register  without  reading  the 
Federal  Register  every  day?  If  so,  you 
may  wish  to  subscribe  to  the  LSA 
(List  of  CFR  Sections  Affected),  the 
Federal  Register  Index,  or  both. 

LSA  •  List  of  CFR  SMtions  Affected 

The  LSA  (List  of  CFR  Sections  Affected) 
is  designed  to  lead  users  of  the  Code  of 
Federal  Regulations  to  amendatory 
actions  published  in  the  Federal  Register. 
The  LSA  is  issued  monthly  In  cumulative  fomi. 
Entries  indicate  the  nature  of  the  changes- 
such  as  revised,  removed,  or  corrected. 
S3S  per  year. 

Fadaral  Raglstsr  Index 

The  index,  covering  ttie  contents  of  the 
daily  Federal  Register,  is  issued  monthly  in 
cumulative  form.  Entries  are  carried 
primarily  under  the  names  of  the  issuing 
agencies.  Significant  sut>iects  are  earned 
as  cross-references. 
$30  per  year. 


A  finding  aid  is  included  in  each  publication  which  lists 
Federal-Register  page  numtiers  with  the  date  of  pub/ication 
in  the  Federal  Register 


Superintendent  of  Documents  Subscription  Order  Form 


Order  Processing  Code: 

*5421 


I I  YES,  enter  the  following  indicated  subscriptions  for  one  yean 


.  LSA  (List  of  CFR  Sections  Affected),  (LCS)  for  $35  per  year. 
-Federal  Register  Index  (FRUS)  $30  per  year. 


Charge  your  order. 

It's  Easy! 

To  fax  your  orders  (202)  512-2250 

Phone  your  orders  (202)  512-1800 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


.  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Additional  address/attention  line 


Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Ekposit  Account 


-D 


Street  address 


CI  VISA       CH  MasterCard  Account 


Ci5y,  State,  ZIP  code 


Thank  you  for 

(Credit  card  expirauon  date)  „^jj^  order! 


Daytime  phone  including  area  code 


Purchase  order  number  (optional) 

YES     NO 

MaywemakeyournameMdRssawaiWileloatlierniaaeis?     |^   |     | 


Authorizing  Signature 

Mail  To:  Superintendent  of  Documents 

RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


l(VOI 


INFORMATION  ABOUT  THE  SUPERINTENDENT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 


Know  when  to  expect  yoor  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
bdtore  the  sk«wB  date 


AEB  SMITH212J 

JOHN  SMITH 
;  212  MAIN  STREET 
:  FORESTVILLE  MD  20704. 


/  — 

DEC97R1 


A  renewal  notice  wiU  be 
sent  approximately  90  days 
bcA)R  the  shown  date. 


:  AFRDO  SMITH212J 

I  JOHN  SMITH 

:  212    MAIN   STREET 

:  FORESTVILLE  MD   20704 


DEC97RI 


To  be  sure  that  your  service' continues  without  interruption,  please  return  your  renewal  notice  pronq>tIy. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superintemtent  of  Documents,  Washingtcn),  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

To  change  your  address:  Please  SEND  YOUR  NfAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

lb  iaqidre  about  yoor  subscription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  £>ocuments,  Atm:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washingtrai,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


CW»Piomi>i|eB«K 

*5468 


DYES. 


Superintendent  of  Documents  Subscription  Oido'  Form 


"^'^S^HB 


my  sabsaip(ion(s)  as  fidkws: 


To  fn  y«wr  ordcn  (202)  512^250 
Fh«e  your  ordos  (202)  512-1808 

subscriptions  to  Federal  Regiater  (FR);  including  tiie  daily  Federal  Register,  mootfaly  Index  and  List 
of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  M  S699  each  per  year. 


The  total  cost  of  my  Ofder  is  $_ 


.  Price  iadudcs  regnlar  domestic  postagr  and  handifaif,  and  is  subject  to  change. 


Iniemational  customers  please  add  25%. 


ConpHQT  orpenoni  sane 


(Fleaie  type  or  pnal) 


AdditiaBal  adAest/anemioa  line 


Smet  adoRn 


Oly.SMlB.  ZIP  code 


Daytiatf  pbone  iwladin  aw  code 


(oftioaal) 


YES     NO 

iMb...a.r.ia«T     DD 


Please  Choose  Mcdiod  offtiyniMt: 

LJ  Check  PayaMe  to  the  Superintendent  of  Documents 


]-n 


Q  GPO  Deposit  Account 

D  VISA      D  MastnCaidAccoimt 

I  I  I  1  I  M  I  I  I  I  I  I  I  I  I  I  rm 

Thaakyomfar 
your  order! 


n 


(Oedit  cari  cxpiiatiaa  dtte) 


AulhoiiziBg 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954.  Pittsbur»h.  PA  1  ^250-7954 
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